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B.  A  Aid. 

Baldw. 

Balf.  Pr. 

Ball  AB. 

Bann.  A  A. 

Barb. 

Barb.  Ch. 

B.  A  Am. 

Barn. 

Barn.  Ch. 

Barnes  Notes 

Batty 

B.  AAust. 

Bait. 

B.  AB. 

B.  C. 

B.  AC. 

B.  D.  A  0. 

Beatty 

Beav.      * 

Beaw.  Lex  Mer. 

Bee 

Bell. 

Bell  App.  Cm. 

Ben  c!c. 

Bell  Coram. 

Bell  8c.  Cas. 

Ben. 

Benl. 

Benl.  A  D. 

B.  A  H.  Cr.  Cas. 

Bibb 


B 

Bacon's  Abridgment  (Eng.) 

Barnewall  A  Adolphus  (Eng.) 

Bamewall  A  Alderson  (Eng.) 

Baldwin  «J.  S.) 

Balfour's  Practice  (8c.) 

Ball  A  Beatty  (Ir.) 

Banning  A  Arden  (U.  8.) 

Barbour  (N.  Y.) 

Barbour's  Chancery  (N.  Y.) 

Barron  A  Arnold  (Eng.) 

Barnardiston  King's  Bench  (Eng.) 

Bamardiston  Chancery  (Eng.) 

Barnes'  Notes  (Eng.) 

Batty  (Ir.) 

Barron  A  Austin  (Eng.) 

Baxter  (Tenn.) 

Broderip  A  Bingham  (Eng.) 

British  Columbia 

Barnewall  A  Cresswell  (Eng.) 

Blackham,  Dundas  A  Osborne  (Ir.) 

Beatty  (Ir.) 

Beavan  (Eng.) 

Beawes  Lex  Mercatona  (Eng.) 


Bee(U.  &) 

Bellewn  (En 


Bing.  N.  Cm. 

Binn. 

Biss. 

Black 

Blackf. 

Blair  Co. 

Bland 

Blatchf. 

Blatchf .  A  H. 

Blatchf.  Prise  Cas. 

Bligh 

Bligh  N.  S. 

B.  Mon. 

Bond 

BAP. 

B.  A  P.  N.  R. 

Bradf .  Burr. 

Brayt. 

BRC 

Brewst. 

Brightly 

Brightly  El.  Cm. 

Bro.  Ch. 

Brook. 

BrodixAmAEPatCas 

Bro.  Just. 

Brook  Abr. 

Brook  N.  Cas. 

Bro.  P.  C. 

Brown  Adm. 

Browne 

Brown.  A  L. 

Brownl.  A  O. 

Bruce 

Brunn.  CoD.  Cm. 

B.  AS. 

Buck 

Buller  N.  P. 

Bulstr. 

Bunb. 

Burn. 

Burr. 
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Bell's  Appeal  Cases  (Sc.) 

Bell's  Crown  Case*  (Eng.) 

Bell's  Commentaries  (Eng.) 

Bell's  Scotch  Court  of  Session  Cases 

Benedict  (U.  8.) 

Benloe  (Eng.) 

Benloe  A  Dalliaon  (Eng.) 

Bennett  A  Heard  Leading  Criminal  Cases  (Eng.) 

Bibb  (Ky.) 

Bingham  (Eng.) 


Bingham's  New  Cases  (Eng.) 

Binney  (Pa.) 

Bissell  (U.  8.) 

Black  (U.  8.) 

Blackford  (Ind.) 

Blair  County  (Pa.) 

Bland  (Md.) 

Blatchford  (U.  8.) 

Blatchford  A  Bowland  (TJ.  8.) 

Blatchford's  Prise  Cases  (TJ.  8.) 

Bligh  (Eng.) 

Bligh  Now  Series  (Eng.) 

B.  Monroe  (Ky.) 

Bond  (U.  S.) 

Boaanquet  A  Puller  (Eng.) 

Boaanquet  A  Puller's  New  Reports  (Bag.) 

Bradford's  Surrogate  (N.  Y.) 

Brayton  (Vt.) 

British  Ruling  Cases 

Brewster  (Pa.) 

Brightly  (Pa.) 

Brightly 's  Election  Cases  (Pa.) 

Brown's  Chancery  (Eng.) 

Brookenbrough  (u.  8.) 

Brodix's  American  A  English  Patent  Cases 


i  (Eng. 
EngJ 


Broun's  Justiciary  (ScJ 

Brook's  Abridgments  (1    _ 

Brook's  New  Cases  (Eng.) 

Brown's  Parliament  Cases  (Eng.) 

Brown's  Admiralty  (U.  B.) 

Browne  (Pa.) 

Browning  A  Lushington  (EngJ 

Brownlow  A  Goldesoorough  (Eng.) 

Bruce  (Sc.) 

Bnmner's  Collective  Cases  (TJ.  8.) 

Best  A  Smith  (Eng.) 

Buck  (Eng.) 

Buffer's  Nisi  Prius  (Eng.) 

Bulstrode  (Eng.) 

Bunbury  (Eng.) 

Burne't  (Wis.) 

Burrow*  (Eng.) 
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Burrows'  Settlement  Cae.  (Eos.) 

Btuh 

Bueh  (Ky.) 

0 

Cababe  A  Ellie  (Eng.) 

Cab.  *  E. 

Cai. 

Cainee  (N.  Y.) 

Cai.  Cae. 

Cainee'  Caeee  (N.  Y.) 

Cal. 

California 

Cai.  A. 

California  Appellate  Court 
Caldeoott  (Eng.) 

CakL 

CaU 

Call  (Va.) 

Calthr. 

Calthrop  (Eng.) 

Cal.  Dnrap.  Cai. 

California  Unreported  Casta 

Cam.  Ca«. 

Cameron's  Caeee  (Can.) 

Campbell  (Eng.) 

Canal  Zone  Supreme  Court 

Campb. 
Canal  Zone 

CanAppCas 
CanCrCa* 

Canadian  Appeal  Caeee 
Canadian  Criminal  Caeee 

Can.  Exoh. 

Canadian  Exchequer 

CanLJ 

Canada  Law  Journal 

CanUNS 

Canada  Law  Journal  New  Berks 

CanLTOeoNotea 

Canadian  Law  Timee  Ocoaatonal  Notes 

CanRCM 

Canadian  Railway  Caaee 

Can.  S.  C. 

Canada  Supreme  Court                                       - 

Car.  H.  A  A. 

Carrow,  Hamerton  A  Allen  (Eng.) 

Carter 

Carter  (Eng.) 

Carth. 

Carthew  (Eng\)   ■ 
Cartwright'i  Caeee  (Can.) 
Cary  (Eng.) 

Cartwr.  Cm. 

Cary 

Cat.  t.  Hardw. 

Cases  temp.  Hardwicke  (Eng.) 

Cae.  t.  Holt 

Caeee  temp.  Holt  (Eng.) 

Cues  temp.  King  (Eng.) 

Cases  temp.  Talbot  (Eng.) 

Common  Bench  (Manning,  Granger  A  Scott) 

(Eng.) 
Common  Bench  New  Series  (Manning,  Granger 

Cae.  t.  King 
Cm.  t.  Talb. 

C.B.                    ' 

C.  B.  n.  a 

A  Scott  New  Series)  (Eng.) 
Circuit  Court  of  Appeals  (U.  B.) 
Central  Law  Journal 

CCA 
CentrTJ. 

[1801]  Ch. 
Chandl. 

Law  Reports  (1891)  Chanoery  (Eng.) 

Chandler  (Wia.) 

Chaee 

Chaw  (U.  S.) 

Ch.  Cm. 

Cases  in  Chanoery  (Eng.) 
Chancery  Chambers  (U  C  ) 

Ch.  Chamb. 

Ch.  D. 

Law  Reports  Chancery  Division  (Eng.) 

Cheet.  Co. 

Chester  County  (Pa.) 

Chit. 

Chitty  (Eng.)                              .          . 

Choyee  Cae.  Ch. 

Ch.Rep. 

Choyee  Cases  in  Chanoery  (Eng.) 

Chancery  Reports  (Eng.) 
Chancery  Sentinel  (N.  Y.) 
Weekly  Law  Bulletin  (Oh.) 

ChSent 

CincLBul 

Cine.  Super. 
atyHaURM 
C.  J.  Ann. 

Cincinnati  Superior  Court  Reporter  (Oh.) 
City  Hall  Recorder  (N.  Y.) 

Corpus  Juris  Annotations. 

C.  AK. 

Carrington  A  Kirwin  (Eng.) 
Connor  A  Lawaon  (Ir.) 

C.  *L. 

Clarke 

Clarke's  Chanoery  (N.  Y.) 

Clarke  4  8.  Dr.  Cm 

Clarke  A  Scully's  Drainage  Cases  (Out.) 

C.  L.  Chamb. 

Chamber's  Common  Law  (U.  C.) 

ClevLReo 

Cleveland  Law  Record  (Oh.) 

Cleveland  Law  Reporter  (Oh.) 

Clark  A  Plnnelly  (Eng.) 

Clifford  (U.  S.) 

Common  Law  Reports  (Eng.) 

Carrington  A  Marshman  (Eng.) 

Crompton,  Meeson  A  Rosooe  (Eng.) 

Code  "Reporter  (N.  Y.\ 

Code  Reports  New  Series  (N.  Y.) 

Coffey's  Probate  (Cal.) 

ClevLRep 
CI.  AF. 
Cliff. 
C.  L.  R. 
C.  A  M. 

O.  M.  A  R. 

CodeRep 

CodeRepNS 
Coff.  Prob. 

Coke 

Coke  (Eng.)         ^r 

Col.  Cae. 

Coleman's  Cases  (N.  Y.) 

Col.  A  C.  Cae. 

Coleman  A  Caines'  Cases  (N.  Y.) 

Coldw. 

Coldwell  (Tenn.) 

Coll. 
Collee 

Collyer?Eng.)                         _      . 
Colles'  Cases  in  Parliament  (Eng.) 

Colo. 

Colorado 

Colo.  A. 

Colorado  Appeals 
Cnltman  (EngJ 
Comberbach  (Eng.) 

Coltm. 

Comb. 

ComL 

Commercial  Law  (Can.) 

Comptr.  Tree*.  Deo. 

Comptroller  TreMury  Decisions 

Comyns 

Comyns  (Eng.) 
Comyns  Digest  (Eng.) 

Comyns  Dig. 

Conn. 

Connecticut 

Conn.  9urr. 

Connoly's  Surrogate  (N.  Y.) 

Cooke 

Cooke  (Eng.) 
Cooke  (Tenn.) 

Cooke 

Cooke  A  A. 
Cook  Vloe-Adra. 

Cooke  A  Alcock  (Ir.) 

Cook's  Vice-Admiralty  (L.  C.) 

Cooper's  Chancery  (Eng.) 

Cooper's  Practice  Cases  (Eng.) 

Cooper's  Cases  temp.  Brougham  (Eng.) 

Coop. 

Coop.  Pr.  Cm. 

Coop.  t.  Brougb. 

Coop.  t.  Cott. 

Oooper's  Cases  temp.  Cottenham  (Eng.) 
Corbett  A  Darnell's  Election  Cases  (Eng.) 

Corb.  A  D. 

Cow. 

Cowen  (N.  Y.) 

Cowp. 
Cox  C.  C. 

Cowper  (Eng.) 

Cox's  Criminal  Caaee  (Eng.) 

CoxCb. 

Cox's  Chancery  (Eng.) 

Carrington  A  Payne  (Eng.) 

Law  Reports  Common  PieM  Division  (Eng.) 

CAP.' 
C.  P.  D. 

Crabbe 

Crabbe  (U.  8.) 

Cranch  (U.S.)     _         m  av 

Cranch 

Craneh  C.  C. 

Cranch' s  Circuit  Court  (U.  8.) 

Cranch  Pat.  Dee. 

Cr.  App. 

Craw/:  AD. 

Crawf.AD.Abr.CM. 

CrLMag 

C.  Rob. 

Cro.  Car. 

Cro.  Elis. 

Cro.  Jac. 

Cromp.  A  J. 

Cromp.  A  M. 

CroswPatCM 

Cr.  A  Ph. 

ct.a. 

Cunn. 
Curt. 

Curt.  Ecol. 
Cush. 
Cust.  A. 
Cye 
Cyc  Ann. 


Dak. 

Dal.  C.  P. 

Dall. 

DaJl. 

Dall. 

Dalr.  Dee. 

Daly 

Dan. 

Dana 

Dane  Abr. 

Dans.  A  L. 

D'Anv.  Abr. 

Dauph.  Co. 

Dav.  A  M. 

Davys 

Day 

D.B.AM. 

D.  C. 

D.  Chipm. 

Deac. 

Deac.  A  C. 

Deady 

Dears.  AB. 

Deara.CC. 

Deas  A  A. 

De  Gex 

De  G.  F.  A  J. 

De  G.  J.  A  S. 

De  G.  A  J. 

De  G.  M.  A  G. 

DeG.  A  Ska. 

Del. 

Del.  Ch. 

Del.  Co. 

Dem.  Burr. 

Den. 

Den.  C.  C. 

Dev.  Ct.  CI. 

Dick. 

Dill. 

Dirl.  Dee. 

Disn. 

D.  AL. 

Dods. 

DomLR 

Donnelly 

Dorion 

Doug). 

Dougl. 

Dougl.  El.  Cm. 

Dow 

Dow  A  CI. 

Dowl.  P.  C. 

Dowl.  P.  C.  N.  & 

D.  AR. 

Draper 

Drew. 

Drinkw. 

D.  A  R.  Mag.  Cm. 

D.  A  R.  N.  P. 

Dr.  A  8m. 

Drury 

Dr.  A  Wal. 

Dr.  A  War. 

D.-ASw. 

Dudl. 

Dunlop 

Durie 

Duv. 

Dyer 


East 
EastLR 
East  P.  C 
East.  T. 
E.  AB. 
E.  B.  A  E. 


Craneh 's  Patent  Decisions  (U.  8.) 

Criminal  Appeals  (Eng.) 

Crawford  A  Dix  (Ir.) 

Crawford  A  Dix's  Abridged  Cases  (Ir.) 

Criminal  Law  Magatine 

Christopher  Robinson's  Admiralty  (Eng.) 

Crake  Charles  (Eng.) 

Croke  Elisabeth  (Eng.) 

Crake  James  (Eng .) 

Crompton  A  Jervis  (Eng.) 

Crompton  A  Meeson  (Eng.) 

CrosweU's  Collection  of  Patent  Cases  (U.  ».) 

Craig  A  PUHips  (Eng.) 

Court  of  Claims  (US.) 

Cunningham  (Eng.) 

Curtis  (U.  8.) 

Curteis  Ecclesiastical  (Eng.) 

Cushing  (Mass.) 

United  States  Customs  Appeals 

Cyclopedia  of  Law  A  Procedure 

Cyclopedia  of  Law  A  Procedure  Annotation* 


Dakota 

Danson'a  Common  Pleas  (Bag.) 
Dallam's  Decisions  (Tex.) 
Dallas  (Pa.) 
Dallas  (U.  8.) 
Dalrymple's  Decision*  (Be.) 


Daly  (N.  Y.) 

-     kr 

(Ky.) 
Dane'*  Abridgment ' 


Daniell  (Eng.) 
Dana  (Ky.) 


Danson  A  Lloyd  (Eng.) 

D'Anver's  Abridgment  (Eng.) 

Dauphin  County  (Pa.) 

Davison  A  Men  vale  (Bag.) 

Davys  (Ir.) 

Day  (Conn.) 

Dunlop,  Bell  A  Murray  (Be.) 

District  of  Columbia  • 

D.  Chipman  (Vt.) 

Deacon  (Eng.) 

Deacon  A  Chitty  (Eng.) 

Deady  (U.  8.) 

DearMey  A  Bell  (Eng.) 

Dearsley's  Crown  Cases  (Eng.) 

DeM  A  Anderson  (Eng.) 

De  Gex  (Eng.) 

De  Gex,  Fisher  A  Jones  (Eng.) 

De  Gex,  Jones  A  Smith  (Eng.) 

De  Gex  A  Jones  (Eng.) 

De  Gex,  MacNaghten  A  Gordon  (Eng.) 

De  Gex  A  Smale  (Eng.) 

Delaware 

Delaware  Chancery 

Delware  County  (Pa.) 

Demarest's  Surrogate  (N.  Y.) 

Denio  (N.  Y.) 


Denison's  Crown  Cases  (Eng.) 
Devereux's  Court  of  Claims  (U. 
Dickens  (8c.) 
Dillon  (U.  S.) 
Dirleton's  Decisions  (So.) 
Disney  (Oh.) 
Dowling  A  Lowndes 
Dodsotfs  Admiralty  . 
Dominion  Law  Reports 
Donnelly  (Eng.) 


8.) 


Dorion's  (t>. 

Douglas  (Eng.) 

Douglass  (Mich.) 

Douglas'  Electioh  Case*  (Eng.) 

Dow  (Eng.) 

Dow  A  Clark  (Eng.) 

Dowling's  Practice  Cases  (Eng.) 

Dowling's  Practice  Cases  New  Series  (Eng.) 

Dowling  A  Ryland  (Eng.) 

Draper  (U.  C.) 

Drewry  (Eng.) 

Drinkwater  (Eng.) 

Dowling  &  Ryland's  Magistrate  Cases  (Eng.) 

Dowling  A  Ryland's  Nisi  Prius  (Eng.) 

Drewry  A  Smale  (Eng.) 

Drury  (Ir.) 

Drury  A  Walsh  (Ir.) 

Drury  A  Warren  (Ir.)  . 

Deane  A  Swabey  (Eng.) 

Dudley  (Ga.) 

Dunlop  (Sc.) 

Durie  (8c.) 

Duvall  (Ky.) 

Dyer  (Eng.) 

E 

East  (Eng.) 

Eastern  Law  Reporter  (Can 

East's  PleM  of  the  Crown  " 

Easter  Term  (Eng.) 

Ellis  A  Blackburn  (Eng.) 

Ellis,  Blackburn  A  Eltts  (Eng.) 
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Ed- 
Eden 
Edgar 

Edm.  Sel.  Cu. 
E.  D.  Smith 
Ed*. 
Edw. 

Edw.  Adm. 
E.  4E. 
EncPlAPr 
EngCb 
EngLAEq 
Eq..  Cu.  Abr. 
Eq.  Rep. 
EftC 

!*• 

Euer 
ElD. 


File. 

File.  &  P. 
F.  Cu.  No. 

LP**' 
Ferg.  Coos. 

f.  *r. 

rub.  P>t.  Cm. 

Fish.  Pat.  R. 

FdAl  Prise  Cas. 

Rug. 

Fhih. 

Fiuh.  N.  Br. 

Fh. 

ET* 

FoabL 
Forbes 
Forr. 
Forrester 
Fortese. 
Fost. 

Fount.  Dee. 
Fox  A  a 

Frran. 
Freem.K.B. 


Ga. 

Ga.A. 

Ga.  Dee. 

Gale 

Gall. 

GAD. 

Gifab.  8uxr. 

GiSard 

Gift. 

Gilb.  Caa. 

Gilb.  C.  P. 

Gilb.  E«i* 

Gill 

Gill  *  J. 

Gilm. 

Gihn.  A  Fale. 

Gflp. 

Glass. 

Glyn  A  J. 

Godb. 

Gr«f. 

Gouldsb- 

Gow 

Grant 

Grant  Ch. 

Grant  Err.  A  App. 

Gratt. 

Gray 

Green  Cr. 

Greene 

Gwin.  T.  Caa. 


Hadd. 

Hagg.  Adm. 

Hagg.  Cons. 

Hagg.  Eccl. 

BaHea  Dec. 

Hale 

Hale  P.  C. 

Han  AT.     . 

Halebury  L.  Eng. 

Handy 

Hard. 

Hardrea 

Hare 

Harr. 

Harris  AG. 

Harr.  Ch. 

Harr.  AH. 

Harr.  A  J. 

Harr.  AM. 


EngHah  Common  Law 
Eden  (Eng.) 

Edgar  (So.) 

Edmond'a  Select  Caaaa  (N.  Y.) 

E.  D.  Smith  (N.  Y.) 

Edwards  (Eng.) 

Edwards'  Chancery  (N.  Y.) 

Edwards'  Admiralty  (Eng.) 

Elba  A  Ellis  (Eng.) 

Encyelopadia  of  Pleading  A  Practice 

English  Chanoery 

English  Law  A  Equity 

Equity  Cases  Abridged  (Eng.) 

Equity  Reports  (Eng.) 

English  Ruling  Cases 

Espmasse's  Nad  Prius  (Eng.) 

Euer  (Eng.) 

Exchequer  (Eng.) 

Law  Reports  Exchequer  Division  (Eng.) 


Falconer's  Court  of  Seaaiona  (So.) 
Falconer  A  Fitiherbert  (Eng.) 
Federal  Cases  (U.  8.) 
Fraser's  Court  of  Benions  Case 
Federal  Reporter  (TJ.  S.) 
Ferguson's  Consistory  (Eng.) 
Foster  A  Finlaaoa  (Eng.) 
Fisher's  Patent  CasesTU.  S.) 
Fisher's  Patent  Report.  (U.  8.) 
Fisher's  Prise  Cases  (U.  8.) 
Fitsgibbon  (Eng.) 
Fitsberbert's  Abridgment  (Eng. 
Fitsberbert'a  Natura  Brerium  ' 
Florida 

Fbppin  (TJ.  8.) 
-  i  A  Kel 


(Be.) 


Kelly  (Ir.) 
Fonblanque  (Eng.) 
Forbes  (Eng.) 
Forrest  (Eng.) 
Forrester's  Cases  (Eng.) 
Forsneue  (Eng.) 
Foster  (Eng.) 

FountarahaVs  Decisions  (So.) 
Fox  A  Smith  (Ir.) 
Freeman's  Chanoery  (Eng.) 
Freeman's  Chancery  (Miss.) 
Freeman  King's  Bench  (Eng.) 

o 

Georgia 

Georgia  Appeals 

Georgia  Decisions 

Gale  (Eng.) 

OalHaon  (U.  8.) 

Gale  A  Davidson  (Eng.) 

Gibbon's  Surrogate  (N.  Y.) 

Giffard  (Eng.) 

Gilbert's  (Eng.) 

Gilbert's  Cases  (Eng.) 

Gilbert's  Common  Pleas  (Eng.) 

Gilbert's  Exchequer  (Eng.) 

GDI  (Md.) 

GUI  A  Johnson  (Md.) 

Oumer(VaJ 

Gilmour  A  Falconer  (So.) 

Gilpin  (TJ.  8.) 

Glascock  (Ir.) 

Glyn  A  Jameson  (Eng.) 

Godbott  (Eng.) 

Goaford  (Eng.) 

Gouldsborough  (Eng.) 

Gow  (Eng.) 

Grant's  Cases  (Pa.) 

Grant'a  Chancery  (TJ.  C.) 

Grant's  Error  A  Appeal  (TJ.  C.) 

Grattan  (Va.) 

Gray  (Mass.) 

Green's  Criminal  Law  (Eng.) 

Greene  (Iowa) 

Gwillim'e  Tithe  Cases  (Eng.) 


Haddington  (Eng.) 
Haggard's  Admiralty  (Eng.) 
Haggard's  Consistory  (Eng.) 
Haggard's  Ecclesiastical  (Eng.) 
Hattes'  Decisions  (8c.) 
Hale's  Common  Law  (Eng.) 
Hale's  Pleas  of  the  Crown  (Eng.) 
Hall  A  Twells  (Eng;) 
Habbury's  Laws  of  E 
Handy  (Oh.) 
Hardin  (Ky.) 
Hardrea  (Eng.) 
Hare  (Eng.) 

Harrington  a  Chancery  (Mich.) 
Harris  A  Offl  (Md.) 
Harrison's  Chancery  (Eng.) 
Harrison  A  Hodgins  (U.  C.) 
Harris  A  Johnson  (Md.) 
Harria  A  MoHenry  (Md.) 


Harr.  A  R. 

Harr.  AW. 

Hash. 

Havil. 

Hawaii 

Hawaii  Fed. 

Hawk.  P.  C. 

Hayes 

Hayes  A  J. 

Hay  AM. 

Hayw. 

Hayw.  A  H. 

HaiReg 

H.  Bl. 

H.  AC. 

Head 

Hedsk. 

Hem.  A  M. 

Hempst. 

Hen.  A  M. 

Hot. 

H.  AH. 

Hill 

Hilt. 

Hil.  T. 

H.  L.  Caa. 

H.  AN. 

Hob. 

HodgEl 

Hodges 

Hoffm. 

Hoffm.  Land  Caa. 

Hog. 

Holmes 

HoltEq, 

Holt  KVB. 

Holt  N.  P. 

Home 

Hope  Dee. 

Hopk. 

Hopk.  Dee. 

Hopw.  AC. 

Hopw.  A  P. 

Houst.  Cr. 

How. 

How.  A.  Caa. 

How.  N.  P. 

HowPr 

HowPrNS 

How.  St.  Tr. 

Hod.  A  B. . 

Hughes 

Hughes 

Hume 

Humphr. 

Hun 

Hurl.  AW. 

Hut*. 


Ida. 

IU. 

IB.  A. 

111.  Or. 

Ind. 

Ind.  A. 

Ind.  T. 

IneU 

Int.  Com.  Commn. 

Int.  Rev.  Reo. 

Iowa 

Ir.  C.  L. 
Ir.  Eq. 
Ir.  R.  C.  L. 
Ir.  R.  Eq. 
Irv.Juat. 


Jao. 

Jac.  A  W. 
J.  Bridgm. 
J.AC. 
Jebb  A  B. 
Jcbb  C.  C. 
Jebb  A  & 
Jeff. 
Jenk. 

J.  J.  Marsh. 
J.  AL. 
Johns. 
Johns. 
Johns.  Css. 
Johns.  Ch. 
Johns.  A  H. 
Jones  Exoh. 
Jourajur 
J.  P. 
Jur. 

Jut.  N.  8. 
JustLR 


Harrison  A  Rutherford  (Eng.) 
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156 

374-70 

57 

383-48 

156 

375-71 

65 

384-49 

156 

375-72 

65 

384-50 

156 

375-73 

76 

384-51 

160 

375-74 

76 

384-52 

160 
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384-53 

158 

384-54 

181 

384-55 

161 

385-56 

167 

385-57 

163 

388-58 

168 

388-59 

209 

387-60 

Ship- 

ping 

387-61 

210 

388-62195.196 

388-63202,203 

388-84 

195 

389-65 

197 

390-68 

197 

390-67 

202 

391-68 

201 

391-69 

201 

391-70 

198 

392-71 

198 

392-72 

198 

393-73241,195 

393-74 

241 

393-75 

235 

393-76 

235 

394-77 

235 

394-78 

235 

394-79 

241 

395-80 

222 

395-81 

228 

395-82 

28 

395-88  28,249 

395-84 

249 

395-85 190,192 

396-88 

189 

396-87 

194 

397-88246.247 

397-89 

242 

397-90 

242 

397-91 

231 

397-92 

231 

397-93 

231 

397-94 

171 

398-95 

211 

399-98 

214 

400-97 

190 

400-98 

214 

400-99 

218 

400-  1216,217 

400-2 

211 

401-  3218.214 

401-4 

214 

401-5 

212 

401-  6 

211 

401-  7 

222 

401-8 

222 

402-9 

222 

402-10 

221 

402-11 

221 

403-12 

221 

403-13 

221 

403-14 

221 

403-15 

185 

403-16 

175 

404-17 

175 

404-18 

175 

404-19 

175 

405-20178,179 

405-21 

182 

405-22 

182 

405-23 

182 

408-24 

182 

408-25 

182 

406-26 

183 

407-27 

223 

407-28 

223 

407-29 

223 

408-30 

186 

408-31 

186 
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408-32 

188 

408-33 

243 

409-34 

243 

409-35 

243 

409-38 

234 

409-37 

234 

409-38  234,195 

409-39 

235 

409-40 

235 

410-41  240,334 

411-42 

244 

411-43 

Ship- 

ping 

411-44 

« 

411-45 

244 

412-46 

244 

412-47 

Ship- 

3 

ping 

412-48 

■ 

412-49 

■ 

412-60 

■ 

412-51 

244 

412-52 

304 

413-53307.306 

413-54 

308 

413-55 

313 

413-56313.309 

414-57 

308 

414-68 

308 

414-59 

308 

414-60 

309 

414-81 

309 

414-82 

309 

414-63 

309 

415-64 

314 

415-65 

314 

415-66 

316; 

Ship- 

ping 

415-67 

314 

415-68 

314 

416-69 

250 

418-70 

250 

416-71 

260 

416-72 

260 

416-73 

260 

416-74 

250 

416-75 

250 

416-76 

250 

416-77 

250 

416-78 

250 

417-79 

250 

417-80 

251 

417-81 

251 

417-82 

252 

417-83 

252 

418-84 

253 

418-85 

253 

418-86 

253 

418-87 

253 

418-88 

253 

418-89254,265 

418-*) 

254 

418-91 

254 

418-92 

254 

418-93 

254 

418-94 

254 

419-95 

254 

419-96 

255 

419-97 

256 

419-98 

256 

420-99 

260 

420-  1 

Ship- 

ping 

421-2 

a 

421-  3 

280 

421-4 

260 

421-  5 

223 

421-  6 

260 
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421-  7 

260 

421-  8 

260 

421-9 

260 

421-10 

251 

421-11 

262 

422-12 

262 

422-13 

262 

422-14 

264 

422-15 

264 

422-16 

264 

423-17 

264 

423-18 

264 

423-19 

571 

423-20 

571 

423-21 

264 

423-22 

263 

424-23 

271 

424-24 

272 

424-25 

272 

424-28 

276 

424-27265,271 

424-28278.271 

424-29 

266 

425-30 

273 

425-31 

273 

425-32 

273 

425-33 

274 

425-34 

279 

425-35 

279 

425-38 

279 

425-37 

279 

425-38 

279 

426-39 

280 

428-41 

270 

428-42 

270 

428-43 

265 

426-44 

269 

426-45 

269 

426-46266.268 

425-17 

370 

427-48 

267 

427-49 

267 

427-50 

281 

427-51 

281 

427-52 

281 

427-53 

281 

427-54 

281 

427-55 

281 

428-58 

281 

428-57 

281 

428-58 

282 

428-59 

283 

428-60 

284 

428-61 

285 

429-62 

288 

429-63 

289 

429-64290.292 

429-65840.841 

429-66843.287 

430-67 

847 

430-68845,847 

430-69 

296 

430-70 

244 

430-71 

Con- 

tractu 

430-72 

• 

430-73 

■ 

431-74 

■ 

431-75 

■ 

431-76 

297 

431-77 

297 

431-78 

297 

432-79 

303 

432-80 

303 

,    432-81 

298 

432-82 

298 

432-83841,842 

432-84 

299 

432-85 

299 
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433-86 

299 

433-87 

302 

433-88 

302 

433-89 

300 

433-90 

317 

433-91 

317 

433-92 

317 

433-93 

317 

434-94 

317 

434-95 

317 

434-96 

317 

434-97 

317 

434-48 

317 

434-09 

317 

434-  1 

317 

435-2 

318 

436-3 

319 

435-4 

319 

435-5 

319 

436-6 

319 

435-  7 

320 

435-8 

320 

436-  9 

320 

438-10 

320 

436-11 

320 

436-12 

32-1 

436-13 

321 

436-14 

322 

436-15 

322 

436-18  79.  127 

437-17 

129 

437-18 

79 

437-19 

85 

437-20 

33,86 

437-21 149,151 

437-22103,118 

437-23 

103 

437-24 

104 

438-25 

108 

438-28 

106 

438-27 

106 

438-28 

107 

438-29 

107 

438-30109,107 

438-31 108,109 

438-32 

107 

439-33 

111 

439-34 

115 

439-35 

113 

439-36 

113 

440-37 

113 

440-38 

114 

440-39 

94 

440-40 

94 

440-41 

94 

440-42 

81 

441-43 

99 

441-14 

99 

441-45 

98 

441-46 

99 

441-47 

99 

441-48 

99 

441-49 

122 

441-50  , 

121 

441-61 

122 

441-62 

123 

441-53 

123 

442-54 

404 

442-55 

404 

442-56 

404 

443-57 

440 

443-58 

407 

443-59 

40S 

443-60 

407 

■443-61 

408 

443-62 

408 

444-63 

409 

444-64 

409 

444-65 

409 
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444-66 

409 

444-67 

409 

444-68 

456 

444-69 

409 

444-70 

409 

444-71 

409 

444-72 

411 

444-73 

411 

444-74404,412 

444-75 

412 

445-76 

132 

445-77 

414 

445-78 

420 

445-79 

417 

445-80 

417 

445-B1 

417 

445-82 

418 

445  83 

418 

445-84 

418 

445-85  413,56 

445-86 

413 

445-87 

413 

446-88 

413 

448-89 

413 

446-90 

413 

446-91 

415 

446-92 

415 

446-93 

415 

447-94 

415 

447-95 

421 

447-96 

421 

447-97 

421 

447-98 

Ship- 

447-99 

P73f 

447-  1 

734 

447-2 

734 

447-  3  734,742 

448-4 

734 

448-  5  736,735 

448-  6 

744 

448-  7 

422 

448-  8  Actions 

150 

448-  9Aotio 

150 

449-10 

425 

449-11 

429 

449-12 

437 

419-13 

429 

449-14 

423 

449-15 

440 

449-16 

444 

449-17464,467 

450-18 

463 

450-19 

463 

450-20 

463 

450-21 

456 

450-22 

459 

450-23 

459 

450-24 

445 

451-26445.438 

451-28470,445 

452-27 

451 

452-28 

451 

452-29 

451 

452-30 

472 

452-31 

453 

452-32 

453 

453-33 

323 

453-34 

323 

453-36 

323 

453-36 

881 

454-37 

881 

454-38 

882 

454-39 

324 

454-40 

325 

454-41 

327 
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454-42 

Ship- 

ping 

455-43 

m 

455-44 

m 

455-45 

m 

456-46332,330 

455-17330339 

340 

456-48 

345 

458-49 

388 

456-50 

343 

456-51 

326 

457-52 

386 

457-53326.330 

457-54330432 

457-55 

320 

457-56 

329 

458-57 

330 

458-58330.331 

458-69 

332 

459-80 

332 

459-61 

339 

469-62 

339 

459-63 

335 

459-84 

337 

459-65 

333 

459-66 

332 

459-67 

332 

459-68 

342 

460-69 

342 

460-70 

342 

460-71 

Ship- 

460-72 

Uf 

460-73 

342 

460-74 

342 

460-76 

347 

460-77 

348 

460-78 

348 

481-79 

348 

462-80 

349 

482-81 

349 

482-82 

349 

482-83 

349 

462-84  p.  280 

n.  55 

462-85400.40! 

482-86 

400 

463-87 

400 

463-88 

400 

463-89 

403 

463-90 

402 

463-91 

402 

463-92 

402 

463-93 

323- 

349 

463-94 

Ship- 

ping 

463-95 

■ 

463-96 

* 

464-97358.364 

464-98351,326 

464-99 

351. 

484-  1 

351 

464-2 

351 

464-3375,373 

485-4 

119 

485-  5 

363 

485-  6 

363 

485-  7 

382 

465-  8 

386 

465-  9362,386 

465-10 

353 

465-11 

353 

465-12 

364 

466-13 

364 

466-14 

364 

466-15 

364 

468-16 

364 
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468-17         MS 

4*6-18 

4*5-10 

467-20 

«7-21 

487-22 

487-23 


467-34 

467-25 


367 
367 
367 
366 
366 
Ship- 
pine 
358 
355 


467-20.      Ship- 
pins 


468-27 


336 


355,  358 
488-28        355 


4*3-29 
468-30 
468-31 

468-32 
468-33 
469-34 

460-35 
469-3S 
469-37 
489-38 
470-39 
430-49 

«7om 

470-42 

471-43 

471-44 

471-45 

471-40 

471-47 

472-48 

472-49 

471-50 

471-51 

471-82  378,377 

471-63        377 

471-54       379 

471-55        379 

473-5*380381 

474-57       383 

474-58  384J88 

474-80        386 

474-60 

474-61 

474-62 

475-63 

475-64 

475-65 

475-66 

475-67 

475-68 

475-69 

476-70 

476-71 

470-72 

470-73 

477-74 


361 

359 
Ship- 
ping 
358 
357 
383 
363 
36) 
388 
363 
370 
370 
370 
372 
375 
373 
173 
376 
376 
378 
376 
377 
378 


198 
399 
399 
399 
399 
399 
904 
904 


477-75 
477-76 
477-77 
477-78 
478-79 
478-80 
478-81 
478-82906398 
479-83843.904 

479-84  840 

479-85  841 

480-86  842 

480-87  842 

480-88  868 
481-89843345 

483-90  845 

482-91  844 

483-93  935 

482-91  847 
483-94880379 

483-95  884 

483-96  831 

484-97  888 

484-48  886 

484-99  881 

484-  1  882 
484-2  882 

485-  3  885,27 
485-4  885 
485-5  885 

485-  6  84 
480-  7  884 
480-  8886387 

486-  9  883 
486-10  883 
488-11  887 
486-12  887 
487-13  889 
487-14  889 
487-15v  889 
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487-18 

897 

487-17  897,895 

487-18 

894 

487-19 

900 

488-20 

937 

488-21  14,939 

488-23  901,889 

351 

488-23 

901 

488-24 

001 

488-25 

901 

488-20 

908 

489-27 

909 

489-28 

911 

489-29 

911 

489-30 

910 

489-31 

910 

489-32 

910 

489-33 

911 

489-34  868389 

490-36 

878 

490-36897,915 

490-37921,922 

490-38 

923 

490-39 

924 

491-40924.929 

491-41  693, 15 

491-42 

691 

491-43 

693 

492-44 

694 

492-45627,628 

631 

492-48 

827 

492-47 

695 

492-48 

Con- 

tracts 

492-49 

302 

492-50 

Shtp- 

ping 

493-51 

a 

493-52 

• 

493-53 

a 

493-54 

■ 

493-55 

■ 

493-56 

■ 

494-57 

a 

494-58 

a 

494-59 

806 

494-60 

696 

494-61 

Ship- 

ping 

495-62 

a 

495-63 

697 

495-64 

693 

495-65 

697 

405-66 

697 

495-07 

698 

496-68 

698 

496-69 

698 

496-70 

706 

498-71 

706 

496-72 

696 

497-73 

705 

497-74 

705 

497-76 

705 

497-76 

705 

497-77 

705 

497-78 

705 

497-79 

706 

497-80 

706 

497-81 

706 

498-82 

708 

498-83 

708 

498-84 

716 

498-85  709,710 

498-86 

748 

498-87  7753W 

816 

499-88  760,785 

776 

499-89 

782 

499-90 

789 

499-91 

778 

499-92  775.777 

500-93 

776 

600-94 

823 

500-95  806314 

500-96 

814 

500-97 

814 

500-98791.; 

793 

600-99  791,792 

793 

600-  1 

699 

501-  2 

702 

501-  3 

700 

501-  4 

703 

501-  6 

721 

502-  6 

721 

602-  7 

721 

502-  8 

721 

503-9 

721 
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502-10722,744 

502-11 

723 

502-12 

723 

502-13 

723 

503-14 

723 

503-15 

723 

503-16 

728 

503-17 

728 

503-18 

728 

503-19 

728 

504-20 

72S 

504-21 

728 

504-22 

726 

504-23 

727 

504-24 

727 

504-25 

727 

504-26 

727 

504-27 

727 

504-28 

729 

504-20 

730 

504-30 

730 

504-31 

730 

505-32 

473 

505-33 

473 

505-34 

473 

505-35 

473 

505-36 

473 

505-37 

473 

505-38 

473 

505-39 

475 

506-40485.477 
506-41       477 


486 
488 
487 
492 


506-42 
506-43 
506-44 

506-46 

506-46 

506-47508,549 

506-48481,482 
491 
482 


507-49 

507-50 

507-51 

507-52 

507-63 

507-54 

507-65 

507-56 

607-57 

508-58 

608-59 

508-60 

508-61 

509-62 

509-63 

509-64 

509-65 

509-66 

609-67 

509-68 

509-69 

510-70 

510-71 838,231 

510-72       836 

610-73       836 

510-74       128 

510-76       128 

610-76     Ship- 


510-77  509, 
510-78       523 


P"K 
•9322 


510-79 
511-80 
511-81 
511-82 


623 
533 
509 
515 


511-83815,518 
611-84        615 


611-85 
512-88 
512-87 

612-88 
512-89 


526 
510 
520 
510 
517 


512-90611312 
513-91        511 
513-92  Actions 
150 
513-93    '  150 
513-94       391 
613-95390.395 
513-96     Re- 
plevin 
513-97  Money 
Rec. 
514-08  Actions 
150 
514-99    *  160 
614-  1  Plead- 
ing 
514-  2     Con- 
tracts 
514-  3  Actions 
116 
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615-  4  Actions 

150.128 

515-  5 

534 

615-  6 

537 

615-  7 

538 

515-  8  538,535 

516-9 

540 

516-10544345 

654 

616-11 

551 

616-13 

534 

517-18 

54S 

517-14 

550 

517-15550359 

517-16566383 

660 

517-17 

Evid. 

517-18 

568 

618-1* 

571 

518-20 

571 

518-21 

571 

618-23 

572 

518-23 

572 

518-24 

573 

618-25 

574 

619-2* 

576 

519-27 

577 

619-28576,580 

619-29 

132- 

152 

519-30 

576 

519-31 

577 

520-32 

577 

621-33 

580 

622-34 

580 

522-35 

580 

523-38 

580 

523-37 

580 

523-38  580,429 

828-3* 

579 

623-40 

580 

523-41 

580 

523-42 

680 

524-43568,568 

13 

524-44 

582 

524-46581382 

524-46 

581 

524-47 

583 

525-48 

108 

525-4* 

109 

525-50  581,577 

625-51 

Dam. 

625-52 

65 

525-58 

65 

525-54 

445 

526-55461,452 

526-56 

470 

526-57 

65 

526-58618,463 

526-59 

294: 

Dam. 

627-00  608.605 

527-61 

Ship- 

ping 

527-62 

527-63 

615 

527-64 

615 

528-65 

621 

528-66 

Ship- 

ping 

528-67 

620 

628-68 

613 

628-69 

613 

528-70 

613 

529-71 

617 

529-72 

616 

529-73 

618 

599-74 

616 

529-75 

618 

529-76 

622 

630-77 

622 

530-78 

606 

630-7* 

606 

530-80 

396 

530-81 

606 

530-82  607,608 

630-83 

60S 

531-84 

608 

531-85 

Ship- 

ping 

531-86 

a 

531-87 

821 

532-88 

621 

532-89 

608 

532-90808,611 

632-91  607,608 

532-92 

610 

532-93 

616 

532-94 

612 

532-95 

609 

532-96 

618 
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533-97 

597 

533-98 

596 

633-99 

696 

533-  1 

3 

534-  2  3. 1033 

1063 

1572 

534-3 

1033 

534-4 

1310 

534-  6 

1035 

1083 

534-  6 

1060 

534-  7 

1060 

534-  8 

1080 

534-  9 

1035 

1060 

634-10 

1059 

535-11 

1035 

1059 

535-12 

1035 

535-13 

1036 

535-14 

1035 

535-15 

1034 

535-16 

1034 

535-17 

1034 

635-18 

10.14 

535-19 

1036 

535-20 

1063 

536-21 

1075 

1078,  1077 
536-22  1076 
538-23  1076 
636-24  1064 
536-25      1040 

103*.  1052 
537-26      1040 


1044 
1041 
1051 
1042 
1043 


537-27 

517-28 

537-29 
538-30  1044 
538-31  1045 
1059 
1045 
1045 
1039 
1041 
1060 
1060 
1055 
1046 
1048 
1059 
1056 
1056 
1050 


539-32 
539-33 
539-34 
540-35 
540-36 
540-37 
540-38 

541-39 

541-40 
541-41 
541-43 


1051,  1052 


542-48 

642-44 
542-46 
542-46 
643-47 
543-48 
543-49 
543-50 
543-51 
543-52 
543-53 
543-54 
544-55 
544-56 
544-57 


1049 

1048 
1049 
1053 
1053 
1053 
1053 
1053 
1053 
1053 
1054 
1054 
1054 
1054 
1054 
1033 
544-58  15,1055 
544-69      1055 


545-60 
545-61 
545-82 
546-63 
546-64 
546-65 
546-66 
546-67 
547-68 
647-0* 

547-70 

547-71 
547-72 
547-73 
548-74 

548-75 


1310 
1058 
1058 
1070 
1071 
1071 
1071 
1072 
1072 
1072 
1100 
1102 
1092 
1102 
1079 
1103 
1104 
1185 
1185 


548-76   1178 
1106 


548-77 
548-78 
548-79 
548-80 
549-81 
549-82 


1106 
1107 
1111 
1111 
1111 
1174 
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549-83 

1112 

549-84 

1114 

549-85 

1112- 

550-86 

1167 

550-87 

1187 

550-88 

1165 

550-89 

1166 

550-90 

1165 

550-91 

1165 

651-92 

1165 

551-93 

1165 

551-94 

1169 

551-95 

1172 

551-98 

1178 

552-97 

1172 

552-98 

1112 

652-99 

1174 

552-  1 

1176 

553-2 

1181 

553-3 

1180 

553-  4 

1187 

554-6 

1187 

554-  6 

1172 

554-7 

1187 

554-8 

1188 

655-  9 

1188 

555-10 

1189 

555-11 

1185 

655-12 

1185 

555-13 

1185 

555-14 

1186 

555-15 

1186 

556-16 

1186 

556-17 

1178 

1177 

556-18 

1178 

556-19 

1177 

657-20 

1182 

1226 

557-21 

1184 

557-23 

1184 

557-43 

1183 

558-24 

1180 

558-25 

1184 

558-26 

1184 

558-27 

1182 

558-28 

1183 

558-29 

1183 

1184 

,  1213 

559-30 

1190 

559-31 

1197 

560-32 

1197 

560-33 

1197 

560-34 

1197 

560-35 

1192 

560-38 

1191 

560-37 

1191 

561-38 

1323- 

1331 

561-39 

1199 

561-40 

1199 

661-11 

1199 

561-42 

1199 

562-43 

1200 

562-44 

1200 

562-45 

1200 

562-46 

1200 

562-47 

1199 

1200 

562-48 

1195 

563-49 

1225 

563-50 

1192 

563-51 

1192 

583-52 

1192 

563-53 

1192 

563-54 

1193 

584-55 

1194 

564-56 

1194 

564-57 

1210 

504-58 

1196 

564-59 

1196 

565-60 

1213 

565-61 

1213 

665-62 

1215 

566-63 

1215 

566-64 

1215 

566-65 

1222 

560-86 

1223 

566-67 

1223 

566-68 

1204 

566-60 

1205 

566-70 

1206 

667-71 

1206 

567-73 

1207 

587-73 

1207 

567-74 

1207 

567-75 

1207 

567-76 

1207 

567-77 

1207 

567-78 

1207 

567-79 

1207 

587-80 

1207 
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587-81 

1206 

567-82 

1208 

667-83 

1208 

568-84 

1209 

668-86 

1209 

568-88 

1209 

568-87 

1210 

668-88 

1210 

568-80 

1210 

568-90 

1210 

589-91 

1210 

589-92 

1210 

569-93 

1210 

589-94 

1211 

570-96 

1043 

1092 

1100 

570-96 

1055 

1092 

570-97 

1092 

670-98 

1107 

570-99 

1093 

570-  1 

1117 

670-2 

1117 

571-3 

1135 

1137 

671-4 

1117 

571-5 

1117 

671-  6  Sunday 

571-7 

1116 

571-8 

1116 

571-9 

1116 

671-10 

1116 

571-11 

1119 

571-12 

1261 

871-13 

1260 

571-14 

1260 

572-15 

1360 

572-16 

1261 

572-17 

1121 

573-18 

1122 

573-19 

1118 

573-20 

1118 

873-21 

1107 

673-22 

1127 

574-23 

1127 

674-24 

1131 

574-25 

1133 

674-26 

1136 

574-27 

1137 

675-28 

1135 

675-29 

1135 

575-30 

1138 

675-31 

1140 

575-32 

1140 

576-33 

1139 

670-34 

1139 

676-35 

1131 

570-38 

1131 

676-37 

1142 

1144 

577-88 

1142 

1143 

577-1* 

1147 

577-40 

1147 

577-41 

1147 

577-42 

1146 

577-43 

1146 

677-44 

1146 

578-45 

1154 

578-40 

1154 

578-47 

1154 

678-48 

1167 

678-4* 

1160 

678-50 

1160 

1159 

579-51 

1161 

679-52 

1162 

579-53 

1158 

580-54 

1154 

580-55 

1152 

1154 

1155 

580-56 

1163 

580-57 

1164 

581-58 

1230 

581-59 

1230 

681-60 

1232 

581-61 

1233 

581-62 

1233 

581-63 

1233 

581-64 

1233 

582-65 

1233 

582-66 

1233 

582-67 
582-08 

1233 
1235 

582-69 

1235 

682-70 

1235 

582-71 

1236 

582-72 

1236 

582-73 

1237 

582-74 

1235 

583-75 

1238 

583-76 

1238 
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583-77      1239 

538-78 

583-79 

583-80 

583-81 

583-82 


684-83 

684-84 
584-85 
584-86 

584-87 
584-88 

584-8* 
684-00 
685-91 
585-92 
685-93 

585-04 
586-95 
686-96 
586-07 
586-98 
587-** 
587-  1 
587-2 
587-  8 
587-4 
587-5 
587-  6 

587-  7 

588-  8 
588-  9 
588-10 
588-1 1 

588-12 

588-13 

688-14 

688-16 

588-16 

588-17 

588-18 

689-19 

589-20 

589-21  . 

589-22 

689-23 

590-24 

690-25 

590-26 

6*0-27 

590-28 

6*1-2* 

591-30 

591-31 

592-32 

692-33 

592-34 

592-35 

593-36 

593-37 

593-38 


1239 
1239 
1239 
1241 
1240 
1242 
1240 
1244 
1247 
1247 
1246 
1245 
1260 
1260 
1261 
1264 
1204 
1177 
1267 
1264 
1265 
1268 
1269 
1264 
1272 
1274 
1274 
1273 
1273 
1272 
1271 
1276 
1278 
1275 
1275 
1277 
1283 
1277 
1283 
1277 
1280 
1277 
1277 
1285 
1285 
1277 
1277 
1278 
1278 
1279 
1278 
1278 
1281 
1281 
1302 
1302 
1302 
1295 
1295 
1299 
1297 
1298 
1296 
1298 
1298 


6*4-39  Ship- 


5*4-40 
594-41 
595-42 
595-43 
505-44 
595-45 
595-40 
5*5-47 
6*8-48 
586-49 
6*8-50 


ping 
1304 
1304 
13S9 
1305 
1305 
1308 
1306 
1309 
1308 
1308 
1308 


596-51  Ferries 

596-52 

1307 

596-53 

1308 

6*6-54 

1308 

597-55 

1308 

597-56 

1308 

597-57 

1371 

597-68 

1373 

597-59 

1322 

597-60 

1323 

5*8-81 

1323 

598-62 

1823 

6*8-03 

1323 

598-64 

1324 

598-85 

1324 

599-66 

1330 

599-67 

1330 

599-69 
590-70 
599-71 
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699-73      1330 

500-74 

600-75 

600-75 

500-77 

500-78 

601-70 

601-80 

601-81 

601-83 

601-83 

601-St 

601-85 

601-85 

601-87 

601-88 


1331 
1336 
1335 
1323 
1326 
1326 
1325 
1326 
1326 
1328 
1326 
1326 
1326 
1326 
1326 

601-80  Ship- 
ping 

601-90 

602-01         * 


1328 
1328 
1327 
1327 
1327 
1332 
1333 
1333 
1332 
1333 
1333 
1333 
1334 
1334 
1334 
1334 
1334 
1335 
1335 
1335 
1335 
1335 
1205 
1300 
1337 
1337 
1335 
1335 
1338 
1338 
1492 
1330 
1339 
1340 
1351 
1351 
1341 


602-03 
602-04 
602-05 
602-96 
602-07 
602-08 
502-00 
603-  1 
603-  2 

603-  3 
603-4 

604-  5 
504-  6 
504-  7 
604-  8 
504-9 
604-10 
604-11 
•04-12 
605-13 
605-14 
605-15 
605-16 
605-17 

605-18 
606-19 
605-20 
605-21 
605-22 
606-23 
605-24 
607-25 
607-26 
608-27 
608-28 
600-29 
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500-30 

1341 

609-31 

1343 

600-32 

1345 

610-33 

1341 

510-34 

1346 

610-35 

1347 

610-36 

1347 

610-37 

1347 

610-38 

1347 

610-30 

1347 

611-40 

1347 

611-41 

1348 

611-42 

1348 

-  611-43 

1348 

611-44 

1349 

611-45 

1352 

611-46 

1353 

611-47 

1353 

611-48 

1352 

612-40 

1354 

612-50 

1355 

612-51 

1355 

612-52 

1356 

612-53 

1356 

613-64 

1357 

613-55 

1358 

613-56 

1358 

613-57 

1358 

613-58 

1358 

613-59 

1369 

613-60 

>  1350 

614-61 

1360 

614-62 

1360 

614-63 

1360 

614-64 

1360 

614-65 

1300 

614-«8 

1350 

615-67 

1362 

615-68 

1362 

615-60 

1362 

616-70 

1364 

616-71 

1368 

616-72 

1365 

616-73 

1369 

616-74 

1365 

617-75 

1367 

617-76 

1369 

617-77 

1371 

618-78 

1371 

618-79 

1372 

618-80 

1372 

610-81 

1373 

610-82 

1374 

610-83 

1375 

620-84 

1375 

620-85 

1376 

620-86 

1370 

620-87 

1376 
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621-88 

1377 

1378 

•      621-89 

1377 

621-90 

1378 

621-01 

1378 

622-02 

1379 

622-93 

1380 

622-04 

1307 

622-05 

1381 

622-08 

1389 

622-97 

1389 

622-98 
622-90 

1389 
1336 

623-  1 

1336 

623-  2 

1381 

623-  3 

1381 

623-4 

1381 

623-5 

1382 

623-6 

1382 

623-  7 

1308 

1309 

624-  8 

1383 

624-0 

1383 

624-10 

1381 

624-11 

1386 

625-12 

1387 

625-13 

1387 

625-14 

1387 

625-15 

1385 

625-16 

1385 

626-17 

1385 

626-18 

1403 

626-10 

1403 

628-20 

1408 

626-21 

1408 

626-22 

1408 

626-23 

1408 

626-24 

1408 

627-25 

1409 

627-26 

1409 

627-27 

1410 

627-28 

1410 

627-20 

1411 

628-30 

1413 

628-31 

1413 

628-32 

1436 

628-33 

1426 

629-34 

1426 

620-35 

1426 

620-36 

1427 

629-37 

1427 

630-38 

1426 

630-39 

1426 

1432 

,1424 

630-40 

1428 

631-41 

1431 

631-42 

1432 

1433 
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631-43 

1430 

632-44 

1429 

632-45 

1429 

632-46 

1428 

632-47 

1434 

633-48 

1392 

633-49 

1392 

633-50 

1392 

633-51 

1392 

633-52 

1392 

634-53 

1392 

634-54 

1392 

634-55 

1392 

634-56 

1395 

634*57 

1398 

635-58 

1398 

1397 

635-50 

1398 

635-80 

1398 

635-61 

1398 

635-62 

1392 

635-63 

1481 

636-84 

Negli- 

gence 

636-85 

1481 

636-66 

1482 

637-07 

14S3 

637-68 

1485 

638-69 

1485 

638-70 

1487 

638-71 

1488 

630-72 

1513 

1514 

639-73 

1513 

1514 

630-74 

1612 

639-76 

1487 

630-76 

1488 

639-77 

1488 

640-78 

1488 

640-70 

1488 

640-80 

148S 

841-81 

1489 

841-82 

1490 

•42-83 

1492 

642-84 

1492 

643-85 

1492 

843-88 

1492 

643-87 

1403 

1522 

644-88 

1495 

644-80 

1495 

644-00 

1495 

644-01 

1495 

644-02 

1495 

844-93 

1495 

845-94 

1495 

645-05 

1495 
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•45-OS 

1403 

645-07 

1494 

645-98 

1497 

646-99 

1497 

646-  1 

1496 

646-2 

1498 

646-3 

1499 

647-4 

1499 

647-5 

1499 

647-  6 

1499 

647-7 

1499 

647-8 

1490 

647-9 

1500 

647-10 

1500 

647-11 

1500 

648-12 

1501 

648-13 

1501 

648-14 

1501 

640-16 

1501 

640-16 

1501 

640-17 

1502 

640-18 

1502 

640-10 

1502 

650-20 

1502 

650-21 

1507 

650-22 

1508 

•51-23 

1508 

651-24 

1508 

651-25 

1500 

651-26 

1509 

651-27 

1509 

651-28 

1510 

652-29 

1510 

652-30 

1510 

652-31 

1510 

652-32 

1511 

653-33 

1511 

653-34 

1512 

653-35 

1512 

-  653-36 

1513 

654-37 

1513 

654-38 

1513 

654-30 

1513 

654-40 

1514 

654-41 

1514 

654-42 

1514 

655-43 

1514 

655-44 

1514 

655-45 

1514 

655-46 

1514 

655-47 

1514 

656-48 

1515 

656-49 

1517 

658-50 

1517 

658-51 

1516 

656-52 

1516 

656-53 

1532 

656-54 

1532 
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656-56 

1532 

656-58 

1530 

656-57 

1530 

657-58 

1070 

1077 

657-50 

1533 

657-60 

1533 

657-61 

1533 

657-62 

1533 

657-63 

1534 

•57-64 

1534 

1535 

657-«S 

1545 

657-66 

1535 

657-67 

1273 

657-68 

1535 

657-60 

1539 

658-70 

1537 

658-71 

1545 

658-72 

1548 

658-73 

1530 

658-74 

154C 

658-75 

1548 

658-76 

1548 

•58-77 

1548 

650-78 

1648 

650-70 

1540 

650-80 

1574 

659-81 

1540 

•59-82 

1540 

650-83 

1540 

650-84 

1541 

660-85 

1542 

680-86 

1542 

660-87 

1542 

•60-88 

1540 

680-80 

1545 

660-00 

1543 

660-91 

1547 

660-92 

1544 

681-93 

1574 

661-94 

1574 

661-05 

1574 

661-98 

1574 

661-97 

1574 

•61-08 

1571 

662-99 

1574 

662-  1 

1578 
Ship- 

662-2 

ping 

662-3 

1540 

662-4 

1572 

662-6 

1675 

663-6 

1572 

663-  7 

1567 

663-8 

1572 

663-0 

1572 

663-10 

1672 
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663-11 

1572 

661-12 

1573 

1605 

663-13 

1605 

663-14 

1581 

1605 

•     664-15 

1582 

664-16 

1582 

664-17 

1582 

664-18 

1582 

664-10 

1582 

664-20 

1582 

665-21 

1579 

1580 

665-22 

1682 

655-23 

1579 

665-24 

1581 

665-25 

1583 

666-26 

1583 

666-27 

1557 

666-28 

1557 

666-20 

1557 

668-30 

1559 

666-31 

1558 

686-32 

1562 

666-33 

1562 

667-34 

1562 

667-35 

1562 

667-36 

1562 

667-37 

1562 

667-38 

1562 

667-30 

1562 

667-40 

1560 

667-41 

1561 

667-42 

1561 

667-43 

1608 

•68-44 

1663 

668-45 

1564 

668-46 

1565 

1566 

660-47 

1666 

669-48 

1563 

669-40 

1566 

660-50 

1566 

660-51 

1684 

669-52 

1684 

660-53 

1570 

660-54 

1670 

670-56 

1585 

670-56 

1585 

670-57 

1587 

670-58 

1587 

•70-50 

1585 

•70-60 

1571 

671-61 

1586 

•71-62 

1586 

•71-63 

1588 

672-64 

1576 

•  Cye       M  C  J. 

Page  Note 

Sec 

672-65 

325- 

340 

1580 

672-66 

1580 

672-47 

1500 

672-68 

1580 

1600 

1008 

873-60 

1588 

673-70 

1501 

673-71 

1502 

673-72 

1502 

•73-73 

1691 

873-74 

1591 

•73-76 

1503 

674-76 

1594 

674-77 

1505 

1694 

674-78 

1604 

1593 

•74-70 

1506 

•76-80 

1608 

675-81 

024 

•75-82 

1508 

675-83 

1560 

675-84 

1569 

676-85 

1569 

675-86 

1602 

675-87 

1602 

676-88 

1602 

•76-80 

1602 

•76-90 

1603 

•7»-91 

1603 

•76-02 

1603 

676-98 

1603 

676-94 

1600 

678-05 

1600 

676-96 

1600 

676-97 

1600 

676-98 

1600 

•77-90 

1601 

•77-  1 

1(01 

•77-2 

1601 

•77-3 

1601 

•77-4 

1601 

•77-5 

1W1 

•77- • 

1601 

677-  7 

1601 

1608 

678-8 

1601 

678-  0 

1601 

•78-10 

1568 

•78-11 

1601 

•78-12 

1606 

•78-13 

1607 

678-14 

1607 

678-15 

1605 
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CARRIERS 

By  William  A.  Hahtik  *  and  Henry  H.  Skyles  t 
falattess  mot  In  thla  Title,  treated.  ilmAm  in  thla  Voik,  ■••  Oroas   mefareneea  Infra  p  37] 

PART  ONE:    INTRODUCTION 
L  DEFINITION  AND  KINDS  OF  CARRIERS  [sub-analysis  p  Bj . 
IL  APPLICABILITT  OF  LAW  OF  BAILMENTS  [sub-analysis  p  6j 
A.  To  Carriage  of  Goods 
,  B.  To  Carriage  of  Passengers 

PART  TWO:    PRIVATE  CARRIERS  :*      . 

L  DEFINITION  AND  NATURE  [sub-analysis  p  6] 
IL  LIABILITY  FOR  LOSS  OR  INJURY  [sub-analysis  p  6] 
m.  ASSUMPTION  OF  SPECIAL  LIABILITY  [sub-analysis  p  6] 
17.  HEN  FOR  CHARGES  [sub-analysis  p  6] 
V.  COMMON  CARRIERS  ACTING  AS  PRIVATE  CARRIERS  [sub-analysis  p  6] 

PART  THREE:    CARRIERS  OP  GOODS 

.     L  WHO  ARE  COMMON  CARRIERS  OF  GOODS  [sub-analysis  p  6] 

A.  Definition  and  General  Nature 

B.  Railroad  Companies 

C.  Stagecoach  Lines 

D.  Express  and  Transportation  Companies 

E.  Cartmen,  Draymen,  Truckmen,  Lightermen,  Etc. 

F.  Transfer  Companies  , 

G.  Forwarding  Agents 

H.  Tugboats,  Special  Train*,  Etc. 

I.  Wharfingers 

J.  Operator  of  "Inclines" 
K.  Irrigation  Companies 
L.  Oil  Companies  Operating  Pipe  Lines 
M.  Stockyard  Companies 
N.  Postmasters  and  Mail  Carriers 
0.  Receivers  and  Trustees 
P.  Governments 

IL  REGULATION  AND  CONTROL  OF  COMMON  CARRIERS  [sub-analysis  p  7] 

A.  In  General 

B.  Regulation  and  Control  by  State 

C.  Regulation  and  Control  by  Federal  Government 

D.  Carriers,  Instrumentalities,  and  Facilities  Subject  to  Regulation' 

E.  License  Fees  and  Taxes 

F.  Judicial  Proceedings  to  Enforce  or  Restrain  Enforcement  of  Regulations  by  Statute  or  Orders  of  Rail- 
toad  Commissions 

,  „  'Author  of  "Accord  and  Sastsfactlon"  1  C.  J.  520,  "Adverse  Possession"  2  C.  J.  87,  "Arbitration  and  Award" 
5  C.  J.  1,  "Assumpsit,  Action  of  6  C.  J.  1378,  "Boundaries"  9  C.  J.  145,  "Bridges"  9  C.  J.  417,  "Burglary"  9 
C.  J.  1006,  "Cancellation  of  Instruments"  9  C.  J.  1164,  "Accord  and  Satisfaction11  1  Cyc  305,  "Adverse  Posses- 
sion" 1  Cyc  968„  "Appearances"  3  Cyc  500,  "Costs"  11  Cyc  1,  and  of  a  Treatise  on  the  "Law  of  Labor  Unions"; 
and  joint  author  of  "Appeal  and  Error"  3  C.  J.  256. 

tAuthor  of  "Abduction"  1  C.  J.  281,  "Adjoining;  Landowners"  1  C.  J.  1200,  "Agency"  2  C.  J.  404,  "Alter- 
ation of  Instruments"  2  C.  J.  1168,  "Architects"  6  C.  J.  254,  "Auctions  and  Auctioneers"  6  C.  J.  820,  "Ball"  6 
C.  J.  883.  "Bonds"  9  C.  J.  1,  "Brokers"  9  C.  J.  605.  "Building  and  Construction  Contracts"  9  C.  J.  688,  '"Fires"  19 
Cyc  977,  •Tlsh  and  Game"  19  Cyc  986,  "Fornication"  19  Cyc  1433.  "Improvements"  22  Cyc  1.  "Informations  In 
Civil  Cases"  22  Cyc  716,  "Joint  Tenancy"  23  Cyc  482.  "Liens"  25  Cyc  655:  and  Joint  author  of  "Gaming"  20 
Cyc  873.   "Railroads"   33    Cyc   1,    "Street   Railroads"    36    Cyc  1338,  and.  of  a  Treatise  on  the  "Law  of  Agency." 

For  later  eases,  developmenta  and  oAangaa  In  the  law  see  cumulative  Annotations,  satoae  title,  page  and  note  number. 
[lOOX-l] 


2     [IOC.  J.]  CARRIERS 

m.  RIGHT  OF  CARRIER  TO  MAKE  REGULATIONS  FOR  CONDUCT  OF  BUSINESS  [sub-analysis 

p7]  

IT.  DUTT  TO  RECEIVE  AND  TRANSPORT  PROPERTY  [sub-analysis  p  7] 

A.  Statement  of  General  Rule 

B.  Rule  Applicable  to  Connecting  Carriers 

C.  Excuses  for  Refusal  to  Transport 

D.  Conditions  Precedent  to  Right  of  Transportation 

E.  Transportation  to  Points  beyond  Carrier's  Line 

F.  Mandamus  or  Injunction  to  Compel  Transportation 

G.  Actions  for  Refusal  to  Transport 

V.  DUTT  TO  FURNISH  CARS  [sub-analysis  p  7] 

A.  Statement  of  Rule 

B.  Excuse  for  Failure  to  Furnish  Cars 

C.  Conditions  Precedent  to  Shipper's  Right  to  Cars 

D.  Action  for  Failure  or  Refusal  to  Furnish  Cars 

E.  Injunction  to  Compel  Carrier  to  Furnish  Cars 

VI.  DUTIES  INCIDENT  TO  TRANSPORTATION  {sub-analysis  p  7] 

A.  Introductory  Statement  ,**"**• 

B.  Duty  to  Furnish  Suitable  Facilities  for  Rjscej*tri&  etnd  Delivering  Goods 

C.  Duty  to  Follow  Shipping  Directions..-. •'.  :  •"*.  • 

D.  Duty  to  Divert  Shipment  at  Request  ofjtymcer  of  Goods 

E.  Duty  to  Furnish  Suitable  Gar{.  \  :     ■ 

F.  Care  of  Goods  While  in  TransjU- 

G.  Duty  as  to  Loading  find  Unloading 

H.  Correlative  Right  lot  Carrier  to  Furnish  Facilities  and  to  Charge  for  Them 
I.  Miscellaneous  Rights  and  Duties  Imposed  by  Exceptional  Circumstances 
VH.  COMMON-LAW  LIABILITY  OF  CARRIERS  FOR  LOSS  OR  INJURY  [sub-analysis  p  9] 

A.  Statement  of  Rule 

B.  Reasons  on  Which  Rule  Is  Based 

C.  To  What  Classes  of  Carriers  Rule  Applicable 

D.  Excepted  Causes  Exempting  Carrier 

E.  Effect  of  Right  of  Carrier  to  Refuse  to  Receive  Goods 

F.  Insurance  by  Carrier  against  Usual  Risks  as  Affecting  Liability 

G.  Effect  of  Interstate  Commerce  Act  and  Its  Amendments  on  Liability 
H.  The  Louisiana  Doctrine 

VHL  UMmNO  OR  EXTENDDJG  COMMON-LAW  LIABILITY  BY  CONTRACT  [sub-analysis  p  9] 

A.  Extending  Common-Law  Liability 

B.  Limiting  Common-Law  Liability 

IX.  SHIPPING  RECEIPTS,  BILLS  OF  LADING,  AND  SPECIAL  CONTRACTS  [sub-analysis  p  11] 

A.  Receipts 

B.  Bills  of  Lading 

C.  Special  Contracts  for  Transportation 

X,  AUTHORITY  OF  AGENTS  TO  MAKE  CONTRACTS  FOR  CARRIER  [sub-analysis  p  12] 

A.  In  General 

B.  Contracts  for  Furnishing  Cars 

C.  Contracts  for  Transportation  on  Connecting  Line 

D.  Stipulations  as  to  Time  and  Place  of  Delivery 

E.  Settlement  of  Claims  for  Damages 

F.  Stipulations  as  to  Rates,  Rebates,  and  Discrimination 

G.  Authority  in  Reference  to  Other  Contracts 

XI.  DELIVERY  AND  ACCEPTANCE  TO  CHARGE  CARRIER  [sub-analysis  p  12] 

A.  Delivery  and  Acceptance  Essential 

B.  Time  of  Delivery 

C.  Place  for.  Delivering  and  Receiving  Freight 

D.  Notice  of  Delivery 

E.  When  Carrier's  Liability  as  Such  Attaches 

F.  Authority  of  Carrier's  Agent  to  Receive 

XH.  CUSTODY  AND  CONTROL  OF  GOODS  DJ  TRANSIT  [sub-analysis  p  12] 

A.  Title  to  Goods 

B.  Stoppage  in  Transitu 

Xm.  CARRIER'S  CUSTODY  OF  GOODS  BEFORE  AND  AFTER  TRANSPORTATION  [sub-analysis  p  13] 
A.  Custody  of  Goods  Awaiting  Transportation 
■  B.  Custody  oj 'Goods  Stopped  in  Transitu 

C.  Custody  Awaiting  Delivery  to  Consignee 
XIV.  FINAL  DELIVERY  [sub-analysis  p  13] 

A.  Effect  of  Final  Delivery 

B.  Duty  of  Carrier  to  Make  Final  Delivery 

C.  What  Must  Be  Delivered 

D.  Time  of  Delivery 

For  lttir  omasa,  development*  and  ohang-es  In  the  law  see  cumulative  Annotations,  same  title,  pare  and  note  number. 
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E.  Place  of  Delivery 

F.  Storage 

G.  Opportunity  to  Inspect 

H.   Usage  or  Custom  as  Affecting  Delivery 

I.  Personal  Delivery 

J.  To  Whom  Delivery  Made 
K.  Delivery  to  Wrong  Person 

L.  Delivery  of  Goods  at  Wrong  Place  > 

M.  Delivery  without  Collection  of  Charges 
N.  Failure  or  Refusal  of  Consignee  to  Accept  Goods 

0.  Conversion  by  Carrier 
P.  Goods  Carried  C.  0.  D. 

XT.  SEIZURE  OF  GOODS  UNDER  LEGAL  PROCESS  AS  EXCUSE  FOR  NONDELIVERY  [sub-analysis 
pH] 

A.  In  general 

B.  Seizure  under  Police  Regulations 

C.  Garnishment 

D.  Rights  of  Officer  Levying  on  Goods 

XYL  LIABILITY  AND  ACTIONS  FOR  DELAY  [sub-analysis  p  14] 

A.  In  Absence  of  Special  Contract 

B.  Rule  as  Affected  by  Special  Contract 

C.  What  Is  a  Reasonable  Time 

D.  What  Constitutes  Negligence  V 

E.  Delay  Must  Be  Proximate  Cause  of  Injury 

F.  Excuses  for  Delay 

G.  Waiver  of  Right  of  Action  Arising  out  of  Delay 
$L  Actions 

I.  What  Damages  Recoverable 

XVXL  CLAIMS  FOR  DAMAGES,  WAIVER,  NOTICE  OF  CLAM,  AND  LIMITATION  OF  TIME  TO  SUE 
[sub-analysis  p  16] 

A.  Waiver  of  Claim 

B.  Notice  of  Claim  for  Damages 

C.  Contractual  Limitations  as  to  Time  for  Bringing  Suit 

XVTJL  ACTIONS  FOR  LOSS  OF,  OR  Of  JURY  TO,  GOODS  [sub-analysis  p  16] 

A.  Jurisdiction  and  Venue 

B.  Conditions  Precedent 

C.  Parties 

D.  Pleadings 

E.  Evidence 

F.  Trial 

G.  Elements  and  Measure  of  Damages 

XDL  RATES  AND  RATE  MAKING  [sub-analysis  p  18] 

A.  Terminology 

B.  Right  of  Carrier  to  Fix  Rates 

G.  Power  of  State  to  Fix  or  Regulate  Rates  .  ,  .       . 

D.  Power  of  Federal  Government  to  Fix  or  Regulate  Rates 

E.  Reciprocal  Rights  of  Public  and  Carrier  in  Respect  of  Service  and  Rats  of  Compensation 

F.  Reasonableness  of  Rates 

G.  Standard  of  Adequate  Return   >  •> 
H.  Evidence  and  Presumptions  as  to  Reasonableness  of  Rates 

1.  Joint  Rates  and  Division  of  Rates 
J.  Pooling  Arrangements 

E.  Filing,  Publication,  and  Posting  of  Rates 
L.  Power  of  Court  to-  Prescribe  Rates 
M.  Construction  of  Particular  Tariffs 

N.  Proceedings  to  Enforce  Compliance  by  Carrier  with  Rates  Fixed  by  Statute  or  Railroad  Commission 
O.  Proceedings  Maintainable  by  Carrier  for  Relief  against  Unreasonable  Rates 
P.  Proceedings  Maintainable  by  Shipper  'or  Consignee  for  Relief  against  Unreasonable  Rates 
Q.  Proceedings  Maintainable  by  Bondholders  for  Relief  against  Unreasonable  Rates . 
R.  Effect  ofChange  of  Rates  after  Shipment  Has  Commenced 
XX.  FREIGHT  CHARGES  AND  LIENS  [sub-analysis  p  20) 

A.  Charges 

B.  Liens 

XXL  DEMURRAGE  [sub-analysis  p  20] 

A.  Definition,  Nature,  and  Object  of  Demurrage  Charges  ■    ■■ 

B.  Right  to  Demurrage  Charges 

C.  Construction  of  Demurrage  Rules  and  Contracts 

D.  Who  Liable 

E.  Excuse  for  Nonpayment  of  Demurrage 

F.  Lien 

G.  Enforcement  of  Demurrage  Charges 

— ; 
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XXIL  DISCRIMINATION  [sub-analysis  p  21] 

A.  Unjust  Discrimination  Prohibited  Both  by  Common  Law  and  Statute 

B.  Only  Unjust  Discrimination  Prohibited 

C.  Offer  of  Discrimination  Not  a  Violation  of  Interstate  Commerce  Act 

D.  Who  Are  Amenable  to  Law  against  Discrimination 

E.  In  Whose  Favor  Law  against  Discrimination  Operative 

F.  Services  Outside  Scope  of  Carrier's  Duty  as  Such 

G.  Competition  as  Justifying  Discrimination 

H.  Particular  Kinds  of  Discrimination  Considered 
I.  Rights  and  Remedies  Arising  out  of  Unjust  Discrimination 
J.   Unjust  Discrimination  Ordinarily  a  Question  of  Fact 

XXHL  STATUS  OF  CONTRACTS  IN  VIOLATION  OF  STATUTES  AGAINST  DISCRIMINATION  [sub- 
analysis  p  22] 

A.  Contracts  in  Violation  of  Inter  state  Commerce  Law 

B.  Contracts  in  Violation  of  State  Legislation 

C.  Contracts  in  Violation  of  Canadian  Legislation   • 

XXIV.  BENEFITS  OF  INSURANCE  [sub-analysis  p  22] 

A.  In  Absence  of  Special  Contract 

B.  Under  Special  Contract 

XXV.  CONNECTING  CARRIERS  [sub-analysis  p  22] 

A.  Definition  ' 

B.  Rights,  Duties,  and  Liabilities  of  Initial  Carrier 

C.  Rights,  Duties,  and  Liabilities  of  Intermediate  and  Terminal  Carriers 

D.  Liability  of  Main  Line  for  Loss  Occurring  on  Branch  Lines 

E.  Joint  Liability  of  Carriers 

F.  Right  of  Connecting  Carrier  to  Benefit  of  Limited  Liability  Clauses  in  Contract  of  Carriage 

G.  Right  of  Connecting  Carrier  to  Benefit  of  Stipulation  for  Notice  of  Claim  for  Damages 
H.  Actions 

I.  Liability  Over  of  Carrier  Causing  Loss  or  Injury 
J.  Furnishing  of  Facilities  by  Comer  to  Connecting  Lines 
K.  Proceedings  to  Compel  Carriers  to  Make  Connections 

XXVL  PENALTIES  [sub-analysis  p  24] 

A.  In  General 

B.  Construction  of  Statutes 

C.  Effect  of  Carmack  Amendment  on  State  Legislation  Relating  to  Penalties 

D.  Acts  for  Which  Penalties  Imposed 

XXVIL  OFFENSES  BT  CARRIERS  AND  THEIR  AGENTS  [sub-analysis  p  26] 

A.  Introductory  Statement 

B.  Failure  to  File  Rates 

C.  Transportation, of  Interstate  Commerce  without  Filing  Tariff   - 

D.  Charging  Rates  Different  from  Those  Fixed  by  Schedule 

E.  Unjust  Discrimination 

F.  Giving  Rebates  .  .  ' 

G.  Pooling 

H.  Delay  in  Transportation 

I.  Embezzlement 

J.  Violation  of  Quarantine  Laws 
K.  Transportation  of  Game  in  Violation  of  Statutes 
L.  Violation  of  Twenty- Eight-Hour  Law 
M.  Operation  of  Freight  Trains  on  Sunday 

XXVm.  OFFENSES  BT  PERSONS  DEALING  'WITH  CARRIERS  [sub-analysis  p  26] 

A.  Introductory  Statement 

B.  Violations  of  Elkins  Act 

C.  Violation  of  Section  10  of  Interstate  Commerce  Act  and  Its  Amendment 

D.  Sending  Dangerous  Goods  by  Carrier  without  Giving  Notice  of  Their  Character 

XXDC.  LIABILITY  OF  SHIPPER  OR  CONSIGNEE  TO  CARRIER  FOR  TORTIOUS  ACT  [sub-analysis  p  26] 

PART  POUR:  CARRIERS  OP  PASSENGERS 

L  DEFINITION  AND  GENERAL  NATURE  [sub-analysis  p  26] 

A.  In  General 

B.  Particular  Classes  of  Passenger  Carriers 
H.  WHO  ARE  PASSENGERS  [sub-analysis  p  26] 

A.  In  General 

B.  Necessity  of  Contract 

C.  When  Relation  Commences 

D.  Continuance  and  Termination  of  Relation 

E.  Employees  of  Others;  Special  Callings  on  Trains 

For  llttrtUM,  development*  and  obanft-es  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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P.  Carrier's  Employees 

G.  Persons  Riding  Gratuitously  " 

H.  Riding  on  Passes 

I.  Persons  Riding  on  Vehicles  or  in  Places  Not  Proper  for  Passengers 

J.  Persons  Attending  Passengers 
K.  Stealing  Ride  as  an  Offense 
ILL  DUTY  TO  RECEIVE  AND  TRANSPORT  PASSENGERS  [sub-analysis  p  27) 

A.  In  General 

B.  What  Persons  May  Be  Refused  Transportation 

C.  Waiver  of  Grounds  for  Refusal 

D.  Duty  to  Carry  on  Freight  and  Special  Trains  or  Cars 

E.  Remedy  of  Passenger  for  Refusal  of  Carriage 

F.  Damages 

IV.  STATUTORY  REGULATIONS  IN  GENERAL  [sub-analysis  p  27] 

V.  RULES  AND  REGULATIONS  OF  CARRIER  EX  GENERAL  [sub-analysis  p  27) 

A.  Power  to  Make 

B.  Regulations  Must  Be  Reasonable 

C.  Notice  of  Regulations 

D.  Duty  to  Obey;  Enforcement 

E.  Waiver  or  Abrogation  of  Rules 

F.  Use  of  Carrier's  Premises 

VL  FARES,  TICKETS,  AND  SPECIAL  CONTRACTS  [sub-analysis  p  27] 

A.  Fare 

B.  Tickets 

C.  Conditions  and  Limitations;  Special  Contracts 

D.  Passes 

VIL  LIMITATION  OF,  OR  EXEMPTION  FROM,  LIABILITY  [sub-analysis  p  28} 

A.  In  General 

B.  For  Negligence 

VOL  EJECTION  OF  PASSENGERS  AND  INTRUDERS  [sub-analysis  p  29] 

A.  Disorderly  Conduct;  Obnoxious  Persons 

B.  Failure  or  Refusal  to  Comply  with  Regulations 

C.  Failure  or  Refusal  to  Pay  Fare  or  Produce  Ticket 

D.  Taking  Wrong  Train;  Carried  Past  Destination;  Turning  Back  Car 

E.  Defective  or  Invalid  Ticket 

F.  Mistake  of  Conductor  as  to  Right  to  Transportation 

G.  Payment  or  Tender  of  Fare  to  Present  Ejection 
H.  What  Constitutes  Ejection 

I.  Place  or  Time  of  Ejection 

J.  Manner  of  Ejection 
K.  Return  of  Fare  or  Ticket 
L.  Right  to  Arrest  or  Detain  Passenger 
M.  Liability  for  Wrongful  Ejection 
N.  Contributory  Act  or  Negligence 

0.  Damages 

P.  Actions  for  Wrongful  Ejection 

XX.  PERFORMANCE  OF  CONTRACT  OR  DUTY  TO  TRANSPORT  [sub-analysis  p  90] 

A.  In  General 

B.  On  Proper  Train  or  Conveyance  ' 

C.  Route  to  Be  Pursued 

D.  Receiving  and  Taking  Up  Passengers 

E.  Accommodations  and  Facilities  during  Transit 

F.  Continuous  Trip  According  to  Terms  of  Contract 

G.  Changes  and  Transfers  to  Other  Trains  or  Lines;  Performance  by  Connecting  Line 
H.  Duty  to  Carry  to  and  Stop  at  Destination 

1.  Duty  to  Announce  or  Give  Notice  of  Arrival  at  Station 
J.  Duty  in  Connection  with  Alighting  of  Passenger 

K.  Time  of  Transportation;  Delay 
L.  Damages 

M.  Actions  • 

-  X.  PERSONAL  INJURIES  [subninalysis  p  31] 

A.  Care  Required  and  Liability  of  Carrier  in  General 

B.  Negligence  or  Wrongs  of  Carrier's  Employees  in  General 

C.  Acts  of  Fellow  Passengers  or  Other  Third  Persons 

D.  Act  of  God,  Vis  Major,  or  Inevitable  Accident 

E.  Duty  to  Warn  Passenger  as  to  Danger 

F.  Care  Required  and  Liability  as  to  Condition  and  Use  of  Premises 

G.  Care  Required  and  Liability  as  to  Passengers  Boarding  or  Alighting  from  Vehicle 
H.  Care  Required  and  Liability  as  to  Machinery,  Tracks,  and  Appliances 
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I.  Care  Required  and  Liability  in  Management  and  Operation 
'     J.  Proximate  Cause  of  Injury 
K.  Damages 

L.  Actions  for  Personal  Injuries  

XI.  CONTRIBUTORY  NEGLIGENCE  OF  PERSON  INJURED  [sub-analysis  p  34] 

A.  In  General 

B.  Particular  Instances  of  Contributory  Negligence 

C.  Contributory  Negligence  as  Defense 

XH  TRANSPORTATION  IN  PALACE  AND  SLEEPING  CARS  [sub-analysis  p  35] 

A.  Character  and  Status  of  Palace  and  Sleeping  Car  Companies 

B.  Contract  Duty  in  General 

,   C.  Duly  as  to  Transportation 

D.  Duty  to  Receive  Passengers 

E.  Safety  and  Comfort  of  Passengers 

F.  Ejection  of  Passenger 

G.  Duties  and  Liabilities  as  to  Passengers'  Effects 
H.  Contributory  Negligence 

I.  Respective  Duties  and  Liabilities  of  Railroad  Company  and  Sleeping  Car  Company 
J.  Damages 

K.  Actions  

XDX  PASSENGER'S  BAGGAGE  OR  EFFECTS  [sub-analysis  p  36] 

A.  What  Constitutes  Baggage 

B.  Duty  of  Carrier  to  Receive  and  Transport  Baggage 
O.  Extra  Baggage  and  Special  Contracts 

D.  Checks  and  Receipts;  Their  Nature  and  Effect 

E.  Liability  for  Delay,  Loss  of,  or  Injury  to,  Baggage 

F.  Damages 

G.  Actions  for,  Delay,  Loss,  or  Injury 


BXTB  -  AM AXYSXS 

PART  ONE:    INTRODUCTION 

L  DEFDOTION  AND  KINDS  OF  CARRIERS  ($  1]  p  37 
IL  APPLICABILITY  OF  LAW  OF  BAILMENTS  [U  2-3]  p  37 

A,  To  Carriage  of  Goods  [$  2]  p  37 

B.  To  Carriage  of  Passengers  [$  3]  p  38 

PART  TWO:    PRIVATE  CARRIERS 

I.  DEFnnnON  AND  NATURE  [$4]  p  38 
n.  LIABILITY  FOR  LOSS  OR  DTJURY  f J  5]  p  38 
HL  ASSUMPTION  OF  SPECIAL  LIABILITY  [J  6]  p  38 
IT.  LIEN  FOR  CHARGES  [$  7]p  39 
T.  COMMON  CARRIERS  ACTING  AS  PRIVATE  CARRIERS  [$  8]  p  39 

PART  THREE:    CARRIERS  OF  GOODS 

L  WHO.  ARE  COMMON  CARRIERS  OF  GOODS  [U  9-36]  p  39 

A.  Definition' and  General  Nature  [$}  9-17]  p  39  v 

1.  Definition  [}  9]  p  39 

2.  Must  Be  a  Holding  Out  to  Carry  as  a  Public  Employment  [$$  10-14]  p  41 

a.  In  General  [J  10]  p  41 

b.  With  Respect  to  Particular  Kinds  of  Goods  [H  11-14]  p  41 

(1)  In  General  [$  ll]p4l 

(2)  Money  and  Other  Valuables  [    12]  p  42 
• '       (3)  Live  Stock  ($  13]  p  43 

(4)  Cars  of  Other  Carriers  [$  14]  p  44 

3.  Transportation  Must  Be  for  Hire  [J  15]  p  45 

4.  Ownership  of  Means  of  Transportation  Unnecessary  [$  16]  p  45 

5.  Extent  of  Use  of  Carrier's  Facilities  Not  Material  [J  17]  p  46 

B.  Railroad  Companies  [$$  18-22]  p  46 

1.  In  General  [$  18]  p  46 

2.  Companies  Operating  Branch  Lines  and  Spurs  [{  19]  p  46 

3.  Companies  Operating  Terminals,  Belt  Lines,  or  Switches  [$  20]  p  47 

4.  Street  Railway  Companies  [$  21]  p  48 

5.  Companies  Owning  and  Leasing  Cars  to  Railroad  Companies  and  Shippers  [§  22]  p  48 

C.  Stagecoach  Lines  [{  23]  p  48 

D.  Express  and  Transportation  Companies  [$  24]  p  48 

E.  Cartmen,  Draymen,  Truckmen,  Lightermen,  Etc.  [$  25]  p  49 

F.  Transfer  Companies  [$  26]  p  50 

G.  Forwarding  Agents  [$  27]  p  50 

^ . n  in  — ^^— ^ 
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H.  Tugboats,  Special  Trains,  Etc.  [J  28]  p  50 
I.  Wharfingers  [i  29]  p  51 
J.  Operator  of  "Inclines"  [J  30]  p  51 
K.  Irrigation  Companies  [$  31)  p  51 
L.  Oil  Companies  Operating  Pipe  Lines  [§  32]  p  51 
M.  Stockyard  Companies  [$  33]  p  51 
.  N.  Postmasters  and  Mail  Carriers  [{  34]  p  52 
O.  Receivers  and  Trustees  [$  35]  p  52 
P.  Governments  [I  36]  p  52 
H.  REGULATION  AND  CONTROL  OF  COMMON  CARRIERS  [ff  37-52]  p  52 

A.  In  General  ($-371  p  52 

B.  Regulation  and  Control  by  State  [U  38-41]  p  52 

1.  In  General  ]J  38]  p  52 

2.  Delegation  of  Power  [$$  39-41]  p  54 

a.  In  General  [{  39]  p  54 

b.  Status  of  Commission  [J  40]  p  54 

c.  Extent  and  Nature  of  Power  Delegated  [J  41]  p  54 

C.  Regulation  and  Control  by  Federal  Government  [$  42]  p  55 

D.  Carriers,  Instrumentalities,  and  Facilities  Subject  to  Regulation  Hi  43-47]  p'58 

1.  In  General  [{  43]  p  58 

2.  Furnishing  Reasonable  Facilities  for  Accommodation  of  Public  (J  44]  p  59 

3.  Systems  of  Bookkeeping  [$  45]  p  80 

4.  Reports  to  Commission  [  j  46]  p  60 

5.  Regulations  as  to  Articles  Which  May  Be  Carried  [$  47]  p  60 

E.  License  Fees  and  Taxes  K  48]  p  61 

F.  Judicial  Proceedings  to  Enforce  or  Restrain  Enforcement  of  Regulations  by  Statutes  or  Orders  of 

Railroad  Commissions  [${  49-52]  p  63 

1.  Proceedings  to  Enforce  Regulations  [}  49]  p  63 

2.  Proceedings  to  Restrain  Enforcement  of  Order  Relating  to  Bookkeeping  [i  50]  p  63 

3.  Proceedings  Maintainable  by  Shipper  for  Relief  against  Orders  of  Commission  [$  51]  p  63 

4.  Proceedings  to  Enjoin  Filing  of  Schedule  with  Interstate  Commerce  Commission  [{  52]  p  63 
DX  BIGHT  OF  CARRIER  TO  MAKE  REGULATIONS  FOR  CONDUCT  OF  BUSINESS  [$  53]  p  64 
17.  DUTY  TO  RECEIVE  AND  TRANSPORT  PROPERTY  [JJ  54-65]  p  66 

A.  Statement  of  General  Rule  [J  54]  p  65 

B.  Rule  Applicable  to  Connecting  Carriers  [$  55]  p  66 

C.  Excuses  for  Refusal  to  Transport  [}  56]  p  66 

D.  Conditions  Precedent  to  Right  of  Transportation  [U  57-58]  p  68  '- 

1.  Tender  of  Goods  [$  57]  p  68 

2.  Prepayment  of  Charges  ]J  58]  p  68 

E.  Transportation  to  Points  beyond  Carrier's  Line  [§  59]  p  69 

F.  Mandamus  or  Injunction  to  Compel  Transportation  \§  60]  p  69 

G.  Actions  for  Refusal  to  Transport  [J  J  61-65]  p  70 

1.  Right  to  Maintain  Action  [i  61]  p  70 

2.  Venue  [}  62]  p  70 

3.  Parties  [$  63]  p  70 

4.  Pleading  and  Evidence  [j  64]  p  70 

5.  Damages  [}  65]  p  71 

V.  DUTY  TO  FURNISH  CARS  [$$  66-78]  p  72 

A.  Statement  of  Rule  [  j  66]  p  72 

B.  Excuse  for  Failure  to  Furnish  Cars  [$  67]  p  73 

C.  Conditions  Precedent  to  Shipper's  Right  to  Cars  [i  $  68-70]  p  75 

1.  Notice  [$  68]  p  75 

2.  Reasonable  Time  to  Furnish  Cars  [$  69]  p  75 

3.  Tender  of  Goods  for  Shipment  [i  70]  p  75 

D.  Action  for  Failure  or  Refusal  to  Furnish  Cars  [{}  71-77]  p  75 

1.  Pleading  [}  71]  p  75 

2.  Jurisdiction  [$  72]  p  76 

3.  Limitations  [$  73]  p  76 

4.  Evidence  [$  74]  p  76 

5.  Defenses  [i  75]  p  76 

6.  What  Damages  Recoverable  [{  76]  p  77 

7.  Attorney's  Fees  [}  77]  p  77 

E.  Injunction  to  Compel  Carrier  to  Furnish  Cars  {{  78]  p  77 

▼L  DUTIES  INCIDENT  TO  TRANSPORTATION  [$$  79-128]  p  77 

A.  Introductory  Statement  [J  79]  p  77 

B.  Duty  to  Furnish  Suitable  Facilities  for  Receiving  and  Delivering  Goods  [}}  80-82]  p  79 

1.  Inanimate  Freight  [$  80]  p  79 

2.  Live  Stock  Pens  and  Yards  [$  $  81-82]  p  79 

a.  Statement  of  Rule  [$  81]  p  79 

b.  Application,  Extent,  and  Limits  of  Rule  [J  82]  p  80 

—  ■  .  M     —..-  ■       I  —  —  —  ,  I  I.  I,.  — —  I  .  II  — —     ...  II  ■■■  I    ■  I  ■  I     I-.    -I  ^— ^ 
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C.  Duty  to  Follow  Shipping  Directions  [$$  83-86]  p  81 

1.  In  General  [$  S3]  p  81 

2.  Routing  [$$  84-86]  p  82 

a.  Where  Directions  as  to  Raiding  Are  Given  by  Shipper  [I  81]  p  82 

b.  In  Absence  of  Shipping  Directions  [{$  85-86]  p  83 

(1)  Statement  of  Rule  [}  85]  p  83 

(2)  Limitations  of  Rule  [$  86]  p  84 

D.  Duty  to  Divert  Shipment  at  Request  of  Owner  of  Goods  [§  87]  p  84 

E.  Duty  to  Furnish  Suitable  Cars  [$$  88-99]  p  85 

1.  For  Inanimate  Freight  Hi  88-93]  p  85 

a.  In  General  [J  88]  p  85 

b.  Liability  for  Loss  or  Injury  Caused  by  Defective  Cars  Not  Owned  by  Carrier  [J  J  89-90J 

p86 

(1)  In  General  [i  89]  p  8% 

(2)  Cars  Furnished  by  Consignor  [i  90]  p  87 

c.  Liability  for  Injury  on  Connecting  Line  Due  to  Defective  Cars  [I  91]  p  87 

d.  Contract  or  Custom  as  Affecting  Liability  [$  92]  p  87 

e.  Assumption  of  Risk  by  Shipper  [  j  93]  p  87 

2.  For  Live  Stock  [$f  94-99]  p  88 

a.  In  General  [{  94]  p  88 

b.  Liability  for  Injury  Caused  by  Defective  Cars  Not  Owned  by  Carrier  [J  95]  p  90  * 

c.  Liability  for  Injuries  on  Connecting  Line  Due  to  Defective  Cars  [}  96]  p  90 

d.  Contractual  Provisions  Limiting  Liability  [H  97-98]  p  90 

(1)  In  General  [J  97]  p  90 

(2)  Contractual  Provisions  Devolving  on  Shipper  Duty  of  Inspection  and  Selection. 

[i  98]  p  90 

e.  Assumption  of  Risk  by  Shipper  [fl  99]  p  91 

F.  Care  of  Goods  While  in  Transit  [M  100-118]  p  92 

1.  Introductory  Statement  [$  100]  p  92 

2.  Inanimate  Freight  [H  101-102]  p  92 

a.  Refrigeration  [i  101]  p  92 

b.  Ventilation  [i  102]  p  93 

3.  Live  Stock  [H  103-118]  p  93 
.    a.  In  General  [$  103]  p  93 

b.  Duty  to  Prevent  Jarring  and  Concussion  in  Moving  Trains  [J  104]  p  94 

c.  Duty  to  Provide  Feed,  Water,  and  Rest  [U  105-115]  p  94 

(1)  Carrier's  Duty  in  Absence  of  Statute  or  Special  Contract  Fixing  Duty  [j{  105-106] 
p94 

(a)  Statement  of  Rule  [$  105]  p  94 

(b)  Rule  as  Affected  by  Shipper  Accompanying  Stock  [i  106]  p  95 

/  (2)  Validity  and  Effect  of  Contract  Imposing  Duty  on  Shipper  [ii  107-112]  p  95 

(a)  Statement  of  General  Rule  [J  107]  p  95 

(b)  Extent  and  Limits  of  Rule  [H  108-112]  p  96 

aa.  In  General  [$  108]  p  96 

bb.  Where  Carrier  Knows  That  Stock  Are  Not  Attended  [{  109]  p  96 

cc.  Where  Carrier  Prevents  Compliance  with  Contract  [§  110]  p  97 
dd.  Where  Carrier  Fails  to  Furnish  Facilities  for  Care  of  Stock  [}  lll]p97 

ee.  Where  Statutes  or  Constitutional    Provisions  Forbid  Limitation   of 
Common-Law  Liability  [$  112]  p  98 

(3)  Effect  of  Special  Legislation  on  Carrier's  Duty  [H  113-114]  p  98 

(a)  Federal  Legislation  [j  113]  p  98 

(b)  Stale  Legislation  ]$  1 14]  p  100 

(4)  Time  and  Manner  of  Complying  with  Duty  [i  115]  p  100 

d.  Duly  of  Showering  Overheated  Animals  [J  116]  p  101 

e.  Duty  of  Complying  with  Quarantine  Regulations  [$  117]  p  102 

f.  Care  Required  in  Respect  of  Sick  or  Pregnant  Animals  [J  118]  p  102 

G.  Duty  as  to  Loading  and  Unloading  [J  j  119-125]  p  102 

1.  Inanimate  Freight  [U  119-120]  p  102 

a.  The  General  Rule  [i  119]  p  102 
,b.  Exceptions  to  Rule  [$  120]  p  103 

2.  Live  Stock  [$$  121-125]  p  104 

a.  Furnishing  Facilities  for  Loading  and  Unloading  [J  121]  p  104- 

b.  Loading  and  Unloading  [U  122-125]  p  104 

(1)  Duty  Primarily  Rests  on  Carrier  [}  122]  p  104 

(2)  Effect  of  Contract  Imposing  Duty  on  Shipper  [J$  123-125]  p  105 

(a)  In  General  [J  123]  p  105 

(b)  Carrier's  Assumption  of  Duty  Notwithstanding  Contract  [}  124]  p  106 

(c)  Proper  Facilities  Necessary  Notwithstanding  Contract  [}  125]  p  106 
H.  Correlative  Right  of  Carrier  to  Furnish  Facilities  and  to  Charge  for  Them  [J  126]  p  106 

I.  Miscellaneous  Rights  and  Duties  Imposed  by  Exceptional  Circumstances  [ $}  127-128]  p  106 
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1.  In  General  [$  127]  p  106 

2.  Sale  of  Goods  [$  128]  p  107 

VIT  COMMON-LAW  LIABILITT  OF  CABBIERS  FOB  LOSS  OB  INJUBY  [U  129-166)  p  107 

A.  Statement  of  Rule  [$  129]  p  107 

B.  Reasons  on  Which  Ride  Is  Based  [{  130]  p  110 

C.  To  What  Classes  of  Carriers  Rule  Applicable  1$  131]  p  110 

D.  Excepted  Causes  Exempting  Carrier  [$$  132-162]  p  111 

1.  Enumeration  and  Explanation  of  Causes  [$$  132-152]  p  111 

a.  Act  of  God  [«  132]  p  111 

b.  Act  of  the  Public  Enemy  [U  133-134]  p  113 

(1)  Armed  Forces  [$  133]  p  113 

(2)  Mobs  [$  134]  p  113 

c.  Acts  or  Negligence  of  Shipper  [}$  135-147]  p  114 

(1)  In  General  [J  435]  p  114 

(2)  Concealment  of  Nature  or  Value  of  Goods  [$$  136-144]  p  115 

(a)  Statement  of  Rule  [$  136]  p  115 

(b)  Considerations  on  Which  Ride  Is  Based  [$137]  p  116 

(c)  Right  and  Duty  of  Carrier  to  Ascertain  Value  of  Goods  [J  138]  p  117 

(d)  Duty  of  Shipper  to  State  Value  [$  139]  p  117 

(e)  Actual  Misrepresentation  and  Concealment  Equivalent  [}  140]  p  117 
1                      (f)  Intent  to  Defraud  Unnecessary  [$  141]  p  117 

(g)  Acts  Amounting  to  Fraudulent  Concealment  [$  142]  p  118 

(h)  Limitations  of  Rule  [$  143]  p  118 

(i)  Liability  of  Shipper  for  Acts  of  Agents  [$'  144]  p  119 

!3)  Improper  Packing  [$  145]  p  119 
4)  Misdirection  [i  146}  p  120 
(5)  Negligence  in  Loading  and  Unloading  [$  147]  p  121 

d.  Loss  from  Inherent  Nature  of  the  Goods  and  Natural  Causes  [$$  1481152]  p  121 

(1)  In  General  [$  148]  p  121 

(2)  Live  Stock  [{$  149-152]  p  122  •  •  ■-  ' 

(a)  The  General  Rule  [$149]  p  122 

(b)  Reason  for  Rule  [$  150]  p  123 

(c)  Applications  of  Rule  [J  151]  p  123 

(d)  Limitations  of  Rule  [$  152]  p  124 

2.  Necessity  That  Excepted  Cause  Be  Proximate  Cause  [${  153-162]  p  125 

a.  In  General  [$  153]  p  125 

b.  Negligent  Delay  in  Transportation  [$$  154-155]  p  126 

(1)  View  That  the  Carrier  Is  Not  Liable  [$  154]  p  126 
'    (2)  The.  Contrary  View  [J  155]  p  127 

c.  Loss  Occurring  during  Deviation  [5$  156-160]  p  128 
I    •       '  (1)  Statement  of  Rule  [$  156]  p  128 

(2)  Reason  for  Rule  [$  157]  p  129 

(3)  Extent  and  Limits  of  Rule  [$}  158-160]  p  129 

(a)  In  General  [$  158)  p  129 

(b)  Rule  Applicable  to  Connecting  Carriers  [$  159]  p  129 

(c)  Excuses  for  Deviation  [$  160]  p  130 

d.  Negligence  in  N  t  Avoiding  or  Lessening  Loss  or  Injury  [$$  161-162)  p  130 

(1)  Statement  of  Rule  [$  161]  p  130 

(2)  Application  of  Foregoing  Principles  [$  162)  p  131 

E.  Effect  of  Right  of  Carrier  to  Refuse  to  Receive  Goods  [J  163]  p  132 

F.  Insurance  by  Carrier  against  Usual  Risks  as  Affecting  Liability  [$  164]  p  132 

G.  Effect  of  Interstate  Commerce  Act  and  Its  Amendments  on  Viability  [$  165]  p  132 
H.  The  Louisiana  Doctrine  [J  166]  p  132  • 

VUL  LIMITING  OB  EXTENDING  COMMON-LAW  LIABILITT  BT  CONTRACT  [ft  167-249]  p  133 

A.  Extending  Common-Law  Liability  [$  167]  p  133 

B.  Limiting  Common-Law  Liability  [J  $  168-249]  p  133 

1.  Right  to  Limit  Liability  [U  168-173]  p  133 

a.  Statement  of  General  Rule  [i  168]  p  133 

b.  Considerations  Aulliorizing  Relaxation  of  Common-Law  Doctrine  [{  169)  p  134 

c.  Effect  of  Special  Constitutional  and  Statutory  Provisions  [U  170-173]  p  135 

(1)  State  Constitutional  or  Statutory  Provisions  [${  170-171]  p  135 

(a)  In  General  [J  170]  p  135 

(b)  Provisions  Forbidding  Limitation  of  Liability  [J  171]  p  135 

(2)  The  Cannock  Amendment  [}  172]  p  136 

(3)  Acts  of  March  4,  1915,  and  of  August  9,  1916  [J  173]  p  137 
2   How  Limitation  of  Liability  Effected  [$}  174-185]  p  138 

a.  In  the  United  Stales  [{{  174-184]  p  138 

(1)  Introductory  Statement  [J  174]  p  138 

(2)  Notice  M  175-176]  p  138 

(a)  In  General  [J  175]  p  138 

(b)  Filing  of  Regulations  with  Interstate  Commerce  Commission  [$  176]  p  139 
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(3)  Stipulations  in  Shipping  Receipts  or  Bills  of  Lading  [§i  177-184]  p  140 

(a)  Shipping  Receipts  [$$  177-181]  p  140 

aa.  Where  Receipt  Is  Made  Old  by  Shipper  [§  177]  p  140 
bb.  Where  Receipt  Is  Not  Made  Out  by  Shipper  [${  178-181]  p  140 
(aa)  Majority  Rule  [$  178]  p  140 
(bb)  Limitations  of  Majority  Rule  [$  179]  p  141 
(cc)  Minority  Rule  [}}  180-181]  p  142 

aaa.  Independently  of  Statute  [$  180]  p  142 
bbb.   Under  Statutory  Provisions  [J  181]  p  143 

(b)  Bills  of  Lading  [{$  182-184]  p  143 

aa.  Majority  Rule  [$  182]  p  143 

bb.  Minority  Rule  [U  183-184]  p  145 

(aa)  Independently  of  Statute  [}  183]  p  145 
(bb)    Under  Statutes  [J  184]  p  145 
b.  In  England  and  Canada  [}  185]  p  146 

3.  Agency  in  Making  Contracts  [}j  186-188]  p  146 

a.  In  General  [}  186]  p  146 

b.  Live  Slock  Shipments  [{  187]  p  148 

c.  Consignor  Contracting  for  Consignee  and  Vice  Versa  [{  188]  p  148 

4.  Necessity  of  Giving  Shipper  Option  between  Modes  of  Shipment  [§  189]  p  149 

5.  Consideration  [$$  190-193]  p  151 

a.  Necessity  [j  190]  p  151 

b.  Sufficiency  [{$  191-192]  p  152 

(1)  In  General  [i  191]  p  152 

(2)  Reduced  Freight  Rates  [$  192]  p  152 

c.  Evidence  of  Consideration  [$  193]  p  153 

6.  Reasonableness  of  Limitation  [{  194]  p  154 

7.  What  Limitations  of  Liability  Permissible  [{$  195-233]  p  154 

a.   Negligence  [U  195-208]  p  154 

(1)  Rule  in  America  [«  195-206]  p  154 

(a)  In  Absence  of  Organic  or  Statutory  Provisions  Regulating  Subject  [{}  195-203] 
p  154 
aa.  Majority  Rule  {$  195]  p  154 
bb.  Considerations  on  Which  Ride  Based  [{  196]  p  156 
cc.  Application  and  Extent  of  Rule  [${  197-201]  p  157 
(aa)   Negligence  of  Servants  [J  197]  p  157 
(bb)  Gross  Negligence,  Misconduct,  and  Fraud  [§  198]  p  157 
(cc)   Partial  Exemption  from  Liability  for  Negligerwe  [}  199]  p  158 
(dd)  Provision  That  Carriers'  Servants  Shall  Be  Considered  Skip- 
pers' Servants  [{  200]  p  158 
(ee)   Negligence  in  Transportation  of  Live  Stock  [J  201]  p  158 
dd.  Minority  Rule;  New  York  [$$  202-203]  p  159 

(aa)  Statement  of  and  Reason  for  Rule  [§  202]  p  159 
(bb)  Limitations  of  Rule  [$  203]  p  160 
■    (b)    Under  -Special  Constitutional  and  Statutory  Regulations  [$$  204-206]  p  161 
aa.  State  Constitutional  and  Statutory  Provisions  [$$  204-205]  p  161 

(aa)   Prohibiting  Any  Limitation  of  Common-Law  Liability  [}  204] 

(bb)  Prohibiting  Limitations  against  Liability  for  Gross  Negligence 
[ft  205]  p  161 
bb.  Federal  Legislation  [ft  206]  p  161 

(2)  Rule  in  England  [ft  207]  p  162 

(3)  Rule  in  Canada  [ft  208]  p  163 

d.  Limitation  of  Liability  as  to  Value  [ftft  211-223]  p  165 

(1)  Agreed  Valuation  [ftft  211-220]  p  165 

(a)  Majority  Rule  [ft  211]  p  165 

(b)  Considerations  on  Which  Rule  Based  [ft  212]  p  166 

(c)  Extent  and  Limits  of  Rule  [ft}  213-217]  p  167 

aa.  In  General  [ft  213]  p  167 

bb.  Arbitrary  Valuation  [ftft  214-217]  p  168 

(aa)  Statement  of  Doctrine  [J  214]  p  168 

(bb)  Distinction  between  Limitation  to  Maximum  Value  and  Value 
Fixed  by  Agreement  [ft  215]  p  168 
,  (ce)  Distinction  between    Valuation  Fixed  by  Shipper  and   Valu- 

ation Acquiesced  in  by  Him  [ft  216]  p  169 
(dd)  Disproportion  between  Actual  and  Fixed  Value  [ft  217]  p  169 

(d)  The  Minority  Rule  [ftft  218-219]  p  171 

aa.  In  the  Absence  of  Statutes  Forbidding  Limitation  of  Common-Law 
,.,„(  Liability  [ft  218]  p  171 
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bb.    Under  Statutes  or  Constitutions  Prohibiting  Carriers  from  Limiting 
Common-Law  Liability  [$  219]  p  172 
(e)  Effect  of  Carmack  Amendment  [$  220]  p  173 

(2)  Limitation  Where  Value  Not  Stated  [}  221]  p  174 

(3)  Limitation  of  Liability  to  Invoice  Price  or  Value  at  Place  of  Shipment  [{  222]  p  176 

(4)  Stipulation  in  Bill  of  Lading  or  Receipt  Delivered  after  Receipt  of  Goods  for  Ship- 

ment [J  223]  p  177 

e.  Limitations  of  Liability  in  Respect  of  Time  and  Place  of  Delivery  [$  224]  p  178 

f.  Limitation  or  Release  of  Damages  Occurring  Prior  to  Execution  of  Contract  [J  225]  p  179 

g.  Limiting  Liability  to  That  of  Warehouseman  [$  226]  p  180 

n.  Exempting  Carrier  from  Liability  as  Warehouseman  [{  227]  p  180 
i."  Limiting  Liability  to  That  of  Forwarder  [$  228]  p  180 
j.  Limitation  of  Liability  for  Injuries  to  Perishable  Goods  by  Heat  [}  229]  p  180 

k.  Limiting  Liability  for  Goods  Not  Sealed  and  Marked,  or  Not  Packed  According  to  Require- 
ments [$  230]  p  180 
1.  Requiring  Shipper  to  Insure  [$  231]  p  180 

m.  Limitations  Placing  Burden  of  Proving  Negligence  on  Shipper  [J  232]  p  181 

n.  Limiting  Liability  for  Mental  Anguish  [J  233]  p  181 

8.  Construction  of  Contracts  Limiting  Liability  [$$  234-240]  p  181 

a.  General  Rules  of  Construction  [}  234]  p  181 

b.  Specific  Applications  of  Rules  [U  235-240]  p  182 

(1)  Negligence  [I  235]  p  182 

(2)  Delivery  to  Wrong  Person,  Conversion,  or  Failure  to  Return  [$236]  p  183 

(3)  Limitations  as  to  Value  of,  Shipment  [J  237]  p  184 

(4)  Damages  Occurring  Prior  to  Execution  of  Contract  [§  238]  p  185  . 

(5)  Refusal  to  Perform  Contract  of  Transportation  [$  239]  p.  186 

(6)  Other  Applications  of  Rules  [$  240]  p  186 

9.  Operation  and  Effect  of  Contracts  Limiting  Liability  [H  241-242}  p  187     > 

a.  In  General  [J  241]  p  187 

b.  Exempt  Cause  Must  Be  Proximate  [$  242]  p  188 

10.  Custom  and  Usage  as  Affecting  Carrier's  Liability  [$  243]  p  188 

H.  Conflict  of  Laws  as  to  Validity  of  Contracts  Limiting  Liability  [J  244}p  189 

12.  Waiver  or  Loss  of  Benefit  of  Limitations  [U  245-247]  p  189 

a.  In  General  [J  245]  p  189  ■■■.■■, 

b.  By  Demotion  [H  246-247]  p  189 

(1)  Statement  of  Rule  [J  246]  p  189 

(2)  Applications  of  Rule  [$  247]  p  190 

13.  As  to  Carriage  of  Goods  Not  within  Scope  of  Duty  to  Carry  [U  248-249]  p  190 

a.  In  General  [i  248]  p  190 

b.  Loss  or  Injury  Caused  by  Negligence  [i  249]  p  191 

EL  SHIPPING  RECEIPTS,  BILLS  OF  LAWNd,  AND  SPECIAL  CONTEACTS  [f  f  250-296]  p  191 

A.  Receipts  [{  250]  p  191 

B.  Bills  of  Lading  [J$  251-280]  p  192 

1.  Nature;  What  Constitutes;  Duty  to  Issue  [}  251]  p  192 

2.  Validity  and  Effect;  Construction  [$$  252-280]  p  194 

a.  Delivery  and  Acceptance  [$  252]  p  194 

b.  Construction  of  Bills  of  Lading  [$  253]  p  194 

c.  Estoppel  [J  J  254r259]  p  195  ....-.'• 

(1)  As  to  Quantity  of  Goods  Received  [${  254-259]  p  195 

(a)  In  General  [}  254]  p  195 

(b)  Where  No  Goods  Are  Received  [$}  255-259]  p  196    ' 

aa.  In  Absence  of  Authority  of  Agent  to  Issue  BUI  of  Lading  without 
Receipt  of  Goods  [U  255-256]  p  196 

(aa)  View  That  Carrier  Is  Bound  by  Act  of  Agent  [i  255]  p  196 

(bb)  The  Contrary  View  [$  256]  p  197 
bb.  Where  Agent  Has  Express  Authority  to  Issue'Bill  of  Lading  before 

Receipt  of  Goods  [$  257]  p  198  •       '  ■■ 

cc.  Where  Carrier  Ratifies  Unauthorized  Act  of  Adent  [$  258]  p  198 
dd.  Where  Goods  Are  Received  Subsequent  to  Issuance  of  Bill  of  Lading 

[$  259]  p  198  • 

.  d.  Parol  Testimony  to  Vary  [U  260-264]  p  198 

(1)  Considered  as  a  Contract  [}  260]  p  198 

(2)  Considered  as  a  Receipt  [$$  261-264]  p  199 

(a)  Introductory  Statement  [$  261]  p  199 

(b)  Recitals  as  to  Receipt  of  Goods  [U  262-263]  p  199 

aa.  In  General  [{  262]  p  199  "    ■       - ' 

bb.  Where  Quantity  of  Goods  Guaranteed  [i  263]  p  200 

(c)  Recitals  as  to  Condition  of  Goods  [$  264]  p  200 

p.  Negotiability  and  Transfer  [{$  265-278]  p  201  ■» 

(1)  Introductory  Statement  [$  265]  p  201 

(2)  Not  a  Transfer  of  Contract  Itself  [$  266]  p  202 ■  f 

For  later  cum,  developments  and  ehanfes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not* .umber. 
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(3)  Transfer  as  Collateral  Security  [f  267]  p  202 

(4)  Mode  of  Transfer  [}J  268-269]  p  204 

(a)  By  Indorsement  and  Delivery  {$  268]  p  204 

(b)  By  Delivery  [J  269]  p  204 

(5)  Who  May  Make  Transfer  [{  270]  p  205 

(6)  Limitations  of  Negotiability  [»  271-278]  p  205 

(a)  In  General  [}  271]  p  205 

(b)  Bights  of  Bona  Fide  Purchasers  [}$  272-278]  p  206 

aa.  Statement  of  General  Bide  [  j  272]  p  206 
bb.  Applications  of  Bute  [$$  273-275]  p  206 

(aa)  Fraudulent  and  Fictitious  Bills  of  Lading  [$$  273-274]  p   208 
aaa.  General  Rule  [$  273]  p  206 

bbb.  Effect  of  Special  Statutory  Provisions  [I  274]  p  207 
(bb)  Other  Cases  Applying  Bute  [$  275]  p  207 
oc.  Exceptions  to  and  Limitations  of  Bule  [U  276-278]  p  207 
(aa)  Transfer  by  Apparent  Owner  [J  276]  p  207 
(bb)  Transfer  by  Fraudulent  Vendee  [{  277]  p  208 
(cc)  Effect  of  Statutes  Declaring  Bills  of  Lading  Jfegotiable  [$  278] 
p208 

f.  Duplicate  Bills  of  Lading  [}  279]  p  209 

g.  Substituted  Bills  of  Lading  [J  280]  p  209 

C.  Special  Contracts  for  Transportation  [}J  281-296]  p  209 

1.  In  General  [J  281]  p  209 

2.  Contract  Personal  to  Shipper  [f  282]  j>  211 

3.  Limitations  on  Bight  to  Make  Special  Contracts  {$  283]  p  211     . 

4.  Custom  as  Affecting  Contract  [j  284]  p  211 

5.  Excuses  for  Nonperformance  [j  285]  p  211 

6.  Modification  of  Contract  [{  286]  p  211 

7.  Particular  Contracts  Considered  [H  287-296]  p  212 

a.  To  Transport  to  Point  beyond  Line  [j  287]  p  212 

b.  Mode  of  Shipment  [J  288]  p  212 

c.  Giving  Shipper  Option  to  Ship  at  Specified  Bate  [J  289]  p  212 

d.  To  Furnish  Cars  at  Specified  Times  and  Places  [U  290-294]  p  212 
N      (1)  In  General  [{  290]  p  212 

(2)  Requisites  and  Sufficiency  of  Contract  and  Sufficiency  Of  Performance  [J  291]  p  213 

(3)  Excuses  for  Failure  to  Furnish  Cars  [$  292]  p  213 

(4)  Actions  for  Breach  [J  293]  p  214 

(5)  Damages  Recoverable  [$  294]  p  215 

e.  Agreement  for  Compensation  to  Shipper  in  Case  of  Loss  or  Damage  [$  295]  p  215 

f.  Terms,  Time,  Etc.  [J  296]  p  215 

X.  AUTHORITY  OF  AGENTS  TO  MAKE  CONTRACTS  FOR  CARRIER  [ff  297-303]  "p  216-       . 

A.  In  General  ($  297]  p  216 

B.  Contracts  for  Furnishing  Cars  [$  298]  p  218  .:_ 

C.  Contracts  for  Transportation  on  Connecting  Line  [§  299]  p  219 

D.  Stipulations  as  to  Time  and  Place  of  Delivery  [$  300]  p  220 

E.  Settlement  of  Claims  for  Damages  [$  301]  p  220 

F.  Stipulations  as  to  Bates,  Rebates,  and  Discrimination  [§  302]  p  220 

G.  Authority  in  Beference  to  Other  Contracts  [$  303]  p  220      . 

XL  DELIVERY  AND  ACCEPTANCE  TO  CHARGE  CARRIER  [U  304-316]  p  221 
i  A.  Delivery  and  Acceptance  Essential  [i  304]  p  221 

.    B.  Time  of  Delivery  [J  305]  p  222 
C.  Place  for  Delivering  and  Receiving  Freight  [j  306]  p-222 
;    •  .     D.  Notice  of  Delivery  \U  307-308]  p  222 
1.  In  General  [J  307]  p  222 
.   '■•        .  2.  Special  Contract,  Custom,  or  Usage  [J  308]  p  223 

E.  When  Carrier's  Liability  as  Such  Attaches  ]${  309-313]  p  224 

1.  In  General  ($  309]  p  224 
t  2.  Delivery  with  Directions  to  Hold  until  Further  Orders  [I  310]  p  226 

3.  Failure  to  Give  Shipping  Directions  [5  311]  p  226 

4.  Failure  to  Prepay  Freight  ($  312]  p  226 

5.  Necessity  for  Issuance  of  Receipt  or  Bill  of  Lading  [{  313]  p  226 

F.  Authority  of  Carrier's  Agent  to  Receive  [$$  314-316]  p  227 

1.  In  General  [i  314]  p  227 

2.  Station  Agents  [$  315]  p  227 

3.  Drivers,  Draymen,  and  Porters  [J  316]  p  228 

m  CUSTODY  AND  CONTROL  OF  GOODS  Df  TRANSIT  [f  f  317-322]  p  228 
A.  Title  to  Goods  M  317-319]  p  228 

1.  In  General  [I  317]  p  228 

2.  Carrier  Cannot  Question  Consignor's  Title  [I  318]  p  229 

3.  Bights  and  Duties  of  Carrier  as  Special  Owner  [{  319]  p  229 

For  lata*  oun,  davalopauata  and  ftlMaffM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


CARRIERS  [10  0.  J.]     18 

B.  Stoppage  in  Transitu  [H  320-322]  p  230 

1.  Notice  to  Carrier  [{  320]  p  230 

2.  Termination  of  the  Right  [{  321]  p  231 

3.  Effect  on  Carrier's  Lien  [J  322]  p  231 

XTTT,  CARRIER'S  CUSTODY  OF  GOODS. BEFORE  AND  AFTER  TRANSPORTATION  [U  323-349]  p  231 
A!  Custody  of  Goods  Awaiting  Transportation  [J  323]  p  231 

B.  Custody  of  Goods  Stopped  in  Transitu  [{  324]  p  232 

C.  Custody  Awaiting  Delivery  to  Consignee  [{$  325-349]  p  232 

1.  Carrier  Liable  as  Such  until  Transportation  Completed  [${  325-327]  p  232 

a.  In  General  [$  325]  p  232 

b.  Storing;  Placing  on  Sidetrack  [$  326]  p  233 

c.  Rules  Specially  Applicable  to  Express  Companies  [{  327]  p  234  ' 

2.  Notice  of  Arrival  of  Goods  and  Reasonable  Time  to  Remove  Goods  [{$  328-342]  p  234 

a.  Express  Companies  [$  328]  p  234 

b.  Other  Common  Carriers  [U  329-342]  p  234 

(1)  Right  of  Consignee  to  Reasonable  Time  for  Removal  before  Carrier's  Liability  as 

Insurer  Ceases  [${  329-330]  p  234  x 

(a)  The  Minority  View  ($  329]  p  234 

(b)  The  Majority  View  [J  330]  p  235 

(2)  Notice  of  Arrival  of  Goods  [$$  331-337]  p  236 

(a)  Necessity  [H  331-334]  p  236 

aa.  In  Absence  of  Contract  Requiring  Notice  [J$  331-332]  p  236 
<aa)  The  Minority  View  [J  331  p  236 
(bb)  The  Majority  View  [$  332  p  236 
bb.   Under  Contract  Requiring  Notice  [$  333]  p  237 
'  CC.    Under  Contract  Dispensing  with  Notice  [$  334]  p  237 

(b)  Requisites  and  Sufficiency  of  Notice  [$$  335-336]  p  238 

aa.  In  General  [J  335]  p  238 
.      .  bb.  Time  of  Giving  Notice  [$  336]  p  238 

•  (c)  'Circumstances  Excusing  Notice  [{  337]  p  239 

(3)  From  What  Period  Reasonable  Time  Computed  [}  338]  p  239 

(4)  What  Constitutes  a  Reasonable  Time  [{}  339-341]  p  239 

(a)  Considerations  on  Which  Determination  of  Question  Rests  [}  339]  p  239 

(b)  Whether  a  Question  of  Law  or  of  Fact  [$  340]  p  240 
-;     :       '  (c)  Illustrative  Cases  [{  341]  p  240 

(5)  Custom  or  Usage  as  Affecting  Right  to  Notice  and  Reasonable  Time  [$  342]  p  241 

3.  Where  Goods  Are  Held  at  Consignee's  Request  [{  343]  p  242 

4.  Failure  or  Refusal  of  Carrier  to  Deliver  Goods  When  Called  For  {$  344]  p  243 

5.  Liability  of  Carrier  after  Expiration  of  Reasonable  Time  That  of  Warehouseman  [$  345]  p  243 

6.  Nature  and  Extent  of  Carrier's  Liability  as  Custodian  or  Warehouseman  [$$  346-348]  p  244 

a.  Introductory  Statement  [J  346]  p  244 

b.  Gratuitous  Bailee;  Slight  Care  (j  347]  p  244 

c.  Bailee  for  Hire;  Ordinary  Care  [J  348]  p  244 

7.  Actions  dgatnsl  Carrier  as  Warehouseman  [$  349]  p  246  '  V 

XIV.  FINAL  DELIVERY  [J  J  350-399]  p  247 

A.  Effect  of  Final  Delivery  [{  350]  p  247 

B.  Duty  of  Carrier  to  Make  Final  Delivery  [J  351]  p  248 

C.  What  Must  Be  Delivered  [${  352-353]  p  249 

1.  In  General  ($  352]  p  249 

2.  Part  Delivery  [J  353]  p  249    . 

D.  Time  ofiDelivery  [{  354]  p  250  - 

E.  Place  of  Delivery  [U  355-361]  p  250 

1.  Duty  to  Deliver  at  Destination  Specified  ftf  355-360]  p  250 

a.  General  Rule  ($  355]  p  250 

b.  Delivery  on  Private  Tracks  [J  356]  p  250 

c.  Acceptance  at  Place  Other  Than  Destination  Specified  [$  357]  p  251 

d.  Duty  to  Deliver  at  Usual  Place  at  Destination  for  Making  Delivery  [J$  358-360]  p  251 

(1)  Statement  of  Rule  [$  358]  p  251 

(2)  Rule  as  Affected  by  Special  Contract  [J  359]  p  252 

(3)  Rule  as  Affected  by  Statute  [J  360]  p  252 

2.  Duty  to  Deliver  at  Suitable  Place  for  Receipt  of  Goods  by  Consignee  [i  361]  p  252 

F.  Storage  [{  362]  p  253 

G.  Opportunity  to  Inspect  [J  363]  p  253 

H.    Usage  or  Custom  as  Affecting  Delivery  [J  364]  p  253 
I.  Personal  Delivery  [$$  365-367]  p  254  . 

1.  In  General  [}  365]  p  254 

2.  Railroad  and  Special  Transportation  Companies  [$  366]  p  254 

3.  Express  Companies  [{  367]  p  255  • 

J.  To  Whom  Delivery  Made  [H  368-376]  p  255 
1.  Consignee  \U  368-369]  p  255 

For  Imtm*  euM,  <UT«lopm«nta  and  olutafM  in  the  law  see  cumulative  Annotations,  same  title,,  page  and  note  number. 
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a.  General  Ruie  and  Reason  on  Which  It  Is  Based  [$  368]  p  255 

b.  Exceptions  to  Rule  [J  369]  p  257 

2.  Holder  of  BiU  of  Lading  [${  370-372]  p  257 

a.  In  General  [}  370]  p  257 

b.  Effect  of  "Shipper's  Order"  Clause  in  BiU  of  Lading  [{  371]  p  259 

c.  Effect  of  "Order  Notify"  Clause  in  Bill  of  Lading  or  Shipping  Receipt  [J  372]  p  259 

3.  To  Agent  [}$  373-375]  p  260 

a.  In  General  [$  373]  p  260 

b.  Goods  Addressed  to  Consignee  in  Care  of  Third  Person  [$}  374-375]  p  261 

(1)  In  General  [i  374]  p  261 

(2)  Goods  Sent  in  Care  of  Carrier's  Local  Agent  [J  375]  p  261 

4.  Real  Owner  [i  376]  p  261 

K.  Delivery  to  Wrong  Person  [$$  377-383]  p  262 

1.  Liability  of  Carrier  as  Such  [$$  377-381]  p  262 

a.  In  General  [J  377]  p  262 

b.  Mistake  or  Fraud  [{$  378-379]  p  264 

(1)  Statement  of  Rule  [J  378]  p  264 

(2)  Extent  and  Limits  of  Rule  {$  379]  p  264 

c.  Negligence  of  Shipper  [$  380]  p  267 

d.  Ratification  of  Unauthorised  Delivery  ({  381]  p  267 

2.  Liability  of  Carrier  as  Warehouseman  [{  382]  p  268 

3.  Recovery  by  Carrier  against  Person  Wrongfully  Receiving  Goods  [J  383]  p  268 
L.  Delivery  of  Goods  at  Wrong  Place  [  j  384]  p  269 

M.  Delivery  without  Collection  of  Charges  [$  385]  p  269 

N.  Failure  or  Refusal  of  Consignee  to  Accept  Goods  [$  $  386-388]  p  269 

1.  Duty  to  Warehouse  Goods  and  Corresponding  Liability  of  Warehouseman  [J  386]  p  269 

2.  Duty  to  Notify' Consignor  [i  387]  p  270 

3.  Duty  to  Return  Goods  {$  388]  p  271 
O.  Conversion  by  Carrier  [{$  389-396]  p  271 

1.  Acts  Constituting  Conversion  and  Rights  and  Liabilities  Arising  Therefrom  [§$  389-394]  p  271 

a.  Introductory  Statement  [J  389]  p  271 
1      b.  Loss  of  Goods  or  Delay  in  Delivery  [J  390]  p  272 
c.  Wrongful  Refusal  to  Deliver  [{{  391-392]  p  272 

(1)  Accruing  Rights  and  Liabilities  [{  391]  p  272 

(2)  What  Constitutes  Wrongful  Refusal  to  Deliver  [$  392]  p  272 
.                      d.  Other  Classes  of  Cases  [}  393]  p  274 

e.  Waiver  of  Conversion  [$  394]  p  274  s 

2.  Actions  for  Conversion  [{  395]  p  274 

3.  Measure  of  Damages  for  Conversion  [$  396]  p  277 
' ;          P.  Goods  Carried  C.  0.  D.  [}}  397-393]  p  278 

•  1.  Acceptance  for  Transportation  [}  397]  p  278 

2.  Title  to  Goods  in  Transit  [}  398]  p  278 

3.  Duties  and  Liabilities  of  Carrier  [J  399]  p  279 

XV.  SEIZURE  OF  GOODS  UNDER  LEGAL  PROCESS  AS  EXCUSE  FOR  NONDELIVERY  [U  400-403] 
p280 
A.  In  General  [$  400]. p. 280 
,  B.  Seizure  under  Police  Regulations  [{  401]  p  282 

C.  Garnishment  [{  402]  p  283 

D.  Rights  of  Officer  Levying  on  Goods  [$  403]  p  283 

XVI.  LIABILITY  AND  ACTIONS  FOR  DELAY  [f  $  404-472]  p  283 

A.  In  Absence  of  Special  Contract  [$$  404-405]  p  283 

1.  Statement  of  General  Rule  [$  404]  p  283 

2.  Rule  as  Affected  by  Statutes  Providing  Penalty  for  Delay  [i  405]  p  285 

B.  Rule  as  Affected  by  Special  Contract  [i  406]  p  286 

C.  What  Is  a  Reasonable  Time  [J  407]  p  286 

D.  What  Constitutes  Negligence  [$  408]  p  288 

E.  Delay  Must  Be  Proximate  Cause  of  Injury  [J  409]  p  289 

F.  Excuses  for  Delay  [{$  410-420]  p  290 

1.  In  General  [■$  410]  p  290 

2.  Acts  of  Shipper  [J  411]  p  290 

3.  Advising  Shipper  as  to  Probable  Delay  [$  412]  p  290 

4.  Press  of  Business,  or  Lack  of  Facilities  [  j  413]  p  291 

5.  Weather  Conditions  [J  414]  p  292 

6.  Strikes  and  Mobs  [i  415]  p  293 
.7.  Accident  [$416]  p  294 

8.  Compliance  with  Law  [{  417]  p  294 

9.  Military  Control  of  Railroad  [i  418]  p  295 

10.  Other  Excuses  for  Delay  [J  419]  p  295   • 

11.  Special  Contract  as  Affecting  Excuse  for  Delay  ($  420]  p  296 

G.  Waiver  of  Right  of  Action  Arising  out  of  Delay  [J  421]  p  296 

For  later  cams,  drralopntant*  and  ehaafM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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H.  Actions  ft}  422-441]  p  297 

1.  Venue  ft  422]  p  297 

2.  Conditions  Precedent  ft  423]  p  297 

3.  Parties  ft  424]  p  297 

4.  Pleading  [}}  425-426]  p  297 

a.  Complaint  ft  425]  p  297 

b.  Plea  or  Answer  ft  426]  p  299 

5.  Issues,  Proof,  and  Variance  ft  427]  p  300 

6.  Evidence  [}}  428-439]  p  301 

a.  Burden  of  Proof  ft}  428-433]  p  301 

(1)  Delivery  to  Carrier  for  Transportation  ft  428]  p  301 

(2)  Failure  to  Deliver  within  Reasonable  Time  and  Matters  of  Excuse  [}}  429-430]  p  301 

(a)  The  General  Rule  ft  4291  P  301 

(b)  The  Rule  in  Missouri  ft  430]. p  301 

(3)  Special  Contract  Limiting  Common-Law  Liability  [}  431]  p  302 

(4)  Shipper's  Failure  to  Give  Notice  of  Damages  ft  432]  p  302 
.(5)  Special  Damages  ft  433]  p  302 

b.  Admissibility  [}}  434-438]  p  302 

(1)  In  General  [{434]  p  302 

(2)  Negligence  ft  435]  p  302 

(3)  Contributory  Negligence  ft  436]  p  303 

(4)  Matters  of  Defense  or  in  Mitigation  ft  437]  p  303 

(5)  Damaget ij$438]p303 
•   0.  Weight  and  Sufficiency  ft  439]  p  304 

7.  Questions  for  Jury  ft  4 10]  p  305 

8.  Instructions  ft  441]  p  306 
L  What  Damages  Recoverable  [}}  442-472]  p  307 

1.  Introductory  Statement  ft  442]  p  307 

2.  Elements  and  Measure  of  Damages  [}}  443-472]  p  307 

a.  Introductory  Statement  ft  443]  p  307 

b.  Ordinarily  Not  the  Value  of  the  Goods  ft  444]  p  307 

c.  Depreciation  in  Market  Value  [}}  445448]  p  309 
(1)  Statement  of  Rule  ft  445]  p  309 

"    Extent  of  Rule  [i  4A6]  p  310     . 
Exception  to  Rule  ft  }  447-448]  p  311 
(a)  Jn  Genial  ft  447]  p  311 
(b).  Machinery  ft  448]  p  311 

d.  Household  Goods  and  Wearing  Apparel  [}  449]  p  312 

e.  Incidental  Expenses  and  Damages  [}}  450-452]  p  312 

(1)  Introductory  Statement  ft  450]  p  312 
.    (2)  Expenses  Incurred  by  Shipper  [}  451]  p  312 
(3)  Injury  io  Goods  Shipped  ft  452]  p  313 

f.  Interest;  Deduction  of  Freight  Charges  ft453]  p  314 

k.  Depreciation  in  Market  Value  between  Time  of  Arrival  and  Time  of  Sale  ft  454]  p  314 
h.  Exemplary  or  Punitive  Damages  ft  455]  p  315 
i.  Special  Damages  ft}  456-471]  p  315 

(1)  Statement  of  General  Principles  Affecting  Right  to  Special  Damages  .ft}  456-462] 

p315 

(a)  7n  Absence  of  Notice  cf  Circumstances  Requiring  Prompt  Shipment  [}}  456- 

4571  p  315  „ 

aa.  Statement  cf  Rule  ft  456]  p315  l  •  . 

bb.  Considerations  on  Which  Rule  Based  [}  457]  p  316 

(b)  In  Case  of  Notice  cf  Special  Circumstances  ft}  458-462}  p  316 

aa.  Statement  of  Rule  ft  458]  p.  316 
bb.  Time  of  Giving  Notice  ft  459]  p  317 
cc.  To  Whom  Notice  Given  ft  460]  p  318 
dd.  Requisites  and  Sufficiency  of  Notice  ft}  461-462]  p  318 

(aa)  Actual  Notice  ft  461T  p  318 

(bb)  Constructive  Notice  ft  462]  p  319 

(2)  Application  of  Foregoing.  Principles  [}}  463-471]  p  320 

(a)  To  Goods  Designed  for  Use  in  Business  [}}  463-467]  p  320 
aa.  In  General  [}  463]  p  320  , 

bb.  Machinery  [}  464]  p  321 
cc.  Feed  for  Live  Stock  [}  465]  p  322 
dd.  Fertilizers  [}  466]  p  322 
ee.  Other  Applications  of  Rule  ft  467]  p  322 
,    (b)  To  Goods  Shipped  under  a  Contract  of  Sale  [}}  468469]  p  324 
aa.  Where  Carrier  Is  Not  Notified  of  Contract  [}  468]  p  324 
bb.  Where  Carrier  Has  Notice  of  Contract  [}  469]  p  324 

(c)  To  Goods  Shipped  for  Sale  at  a  Particular  Market  (}  470]  p  325 

(d)  Goods  Designed  for  Personal  Use  ft  471]  p  325 

j.  Delay  in  Transportation  of  Corpse  [}  472]  p  325 
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XVIL  CLAIMS  FOB  DAMAGES,  WAIVER,  NOTICE  OF  CLAIM,  AND  LIMITATION  OF  TIME  TO  SUB 

[U  473-506]  p  326 

A.  Weaver  of  Claim  [$  473)  p  326 

B.  Notice  of  Claim  for  Damages  [${  474-504]  p  327 

1.  Necessity  for  Notice  ]{$  474-4751  P  327 

a.  In  the  Absence  of  Contract  Requiring  Notice  15  474]  p  327 

b.  Under  Stipulations  in  Shipping  Contract  Requiring  Notice  [J  475]  p  327 

2.  Purpose  and  Validity  of  Provisions  for  Notice  [J  476]  p  328 

3.  Effect  of  Special  Constitutional  and  Statutory  Provisions  on  Power  to  Stipulate  for  Notice 

W  477-478]  p  328 

a.  State  Constitutional  and  Statutory  Provisions  [§  477]  p  328 

b.  Federal  Legislation  [J  478]  p  329 

4.  Requisites  and  Validity  of  Stipulations  for  Notice  [H  479-484]  p  329 

a.  In  General  ($  479]  p  329 

b.  Consideration  [$  480]  p  329 

c.  Reasonableness  [H  431-484]  p  330 

(1)  Necessity  [$  481]  p  330 

(2)  Stipulations  Held  Reasonable  or  Unreasonable  [$$  482-484]  p  330 

(a)  In  General  [I  482]  p  330 

(b)  As  to  Time  Allowed  [U  483-484]  p  331 

aa.  In  General  [{  483]  p  331 

bb.  Live  Stock  Cases  [$  484]  p  332 

5.  To  What  Claims  Stipulations  Apply  [U  485-488]  p  333 

a.  Loss  or  Damage  Due  to  Negligence  [$  485]  p  333 

b.  Damage  Due  to  Delay  [{  486]  p  334 

c.  Failure  to  Deliver  Goods  [§  487]  p  335 

d.  Other  Claims  [{  488]  p  335 

6.  Requisites  and  Sufficiency  of  Notice  [$  489]  p  336 

7.  Excuses  for  Failure  to  Give  Notice  [$$  490-494]  p  338 

a.  Actual  Knowledge  on  Part  of  Carrier  [{  490]  p  338 

b.  Impossibility  of  Performance  [J  491]  p  339 

c.  Tracing  of  Lost  Goods  by  Carrier  [$  492]  p  339 

d.  Prevention  by  Act  of  Carrier  [$  493]  p  340 

e.  Extending  Time  for  Giving  Notice  of  Claim  for  Loss  or  Injury  [$  494]  p  340 

8.  Waiver  of  Notice  of  Claim  for  Loss  or  Injury  [M  495-504]  p  340 

a.  In  General  [{  495]  p  340 

b.  What  Amounts  to  Waiver  [U  496-501]  p  341 

(1)  In  General  [$  496]  p  341 

(2)  Failure  to  Object  to  Verbal  Notice  [J  497]  p  341 

(3)  Failure  to  Object  for  Want  of  Verification  f$  498]  p  342 

(4)  Rejecting  Claims  on  Grounds  Other  Than  Want  of,  or  Defect  in,  Notice  ($  499]  p  342 

(5)  Misleading  Owner  of  Goods  as  to  Necessity  of  Notice  [{  500]  p  342 

(6)  Other  Waivers  (J  501]  p  342 

c.  Time  within  Which  Acts  Constituting  Waiver  Must  Occur  [$  502]  p  343 

d.  Who  May  Waive  Notice  for  Carrier  [J  503]  p  343 

,     ,    .    ,  e.  Contractual  Prohibition  against  Waiver  [J  504]  p  343 

C.  Contractual  Limitations  as  to  Time  for  Bringing  Suit  [$$  505-506]  p  343 

1.  In  General  [$  505]  p  343 

2.  Waiver  of  Limitation  [}  508]  p  345 

XVffi.  ACTIONS  FOR  LOSS  OF,  OR  INJURY  TO,  GOODS  [f  f  507-623]  p  345 

A.  Jurisdiction  and  Venue  [{  507]  p  345  ; 

B.  Conditions  Precedent  ]}  508]  p  346 

C.  Parties  ($$  509-533]  p  346 

1.  Plaintiffs  [$$  509-531]  p  346 

a.  Owner  {i  509]  p  346 

b.  Consignor  [}}  510-514]  p  347 

(1)  As  Owner  ($  510]  p  347 

(2)  As.  Contracting  Party  [$$  511-512]  p  348 

(a)  Actions  ex  Contractu  [I  511]  p  348 

(b)  Actions  ex  Delicto  [i  512]  p  350 

(3)  Married  Woman  as  Consignor  [$  513]  p  350 

(4)  Where  Goods  Are  Shipped  C.  0.  D.  (J  514]  p  350 

c.  Consignee  M  515-521]  p  350 

(1)  In  General  ]$  515]  p  350     ' 

(2)  Presumption  Arising  from  Bill  of  Lading.  ($  516]'p  351 

(3)  Consignee  as  Owner  [j  517]  p  351 

(4)  Where  Consignee  Has  Made  Advances  [{  518]  p  352 

(5)  Where  Consignee  Directs  Mode  of  Shipment  [$  519]  p  352 

(6)  Where  Consignor  Is  Agent  of  Consignee  [$  5201  p  352 

(7)  Where  Consignee  Has  No  Special  or  General  Property  [i  521]  p  352 

d.  Where  Shipper  Is  Both  Consignor  and  Consignee  [$  522]  p  353 
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e.  Party  Having  Special  Property  in  Goods  or  Beneficial  Interest  in  Performance  of  Contract 

[$  523]  p  353 

f.  General  Owner  [$  524]  p  354 

g.  Holder  of  Bill  of  Lading  [$  $  525-526]  p  354 

(1)  In  General  [i  525]  p  354 

(2)  Indorsee  or  Assignee  of  Bill  of  Lading  [$  5261  p  354 

h.  Party  Designated  in  Bill  of  Lading  as  One  to  Be  Notified  [J  527]  p  355 
i.  Consignor  as  Assignee  of  Cause  of  Action  [I  528]  p  355 
j.  Assignee  of  Consignor  [J  529]  p  355 
k.  Insurance  Companies  [J  530]  p  355 
I.    Undisclosed  Principal  [{  531]  p  355 

2.  Defendants  [  j  532]  p  355 

3.  Joinder  of  Parties  [J  533]  p  355 

D.  Pleadings  [M  534-567]  p  356 

1.  Declaration,  Complaint,  or  Petition  [$$  534-555]  p  356 

a.  Right  or  Capacity  to  Sue  [$  534]  p  356 

b.  That  Defendant  Is  a  Common  Carrier  [$  535]  p  357 

c.  Corporate  Existence  [i  536]  p  357 

d.  Delivery  to  Carrier  [4  537]  p  358 

e.  Acceptance  by  Carrier  [J  538]  p  358 

f.  Time  of  Delivery  and  Acceptance  [J  539]  p  858 

g.  Consideration  for  Carriage  [}  540]  p  359 
E.  Description  of  Property  (J  541]  p  359 

i.  Condition  of  Properly  [}  542]  p  359 
j.  Description  of  Termini  [{  543]  p  359     • 
k.  Negligence  IH  544-545]  p  360 

(1)  Propriety  or  Necessity  of  Pleading  [i  544]  p  360 

(2)  How  Pleaded  [$  545]  p  360 

1.  Statement  of  Contract ;  Actions  ex  Contractu  [$  546]  p  361 
m.  Statement  of  Contract  or  Duty;  Actions  ex  Delicto  [J  547]  p  364 
n.  Duty  to  Carry  Safely  [$  548]  p  364 

0.  Notice  of  Claim  for  Loss  or  Damage  [}  549]  p  364 
p.  Demand  [{  550]  p  365 

q.  Damage  or  Injury  Sustained  [$  5511  P  365 

r.  Negativing  Defenses  [§  552]  p  365 

s.  In  Special  Proceedings  Given  by  Statute  [{  553]  p  365 

t.  Statutory  Form  of  Complaint  {J  554]  p  365 

u.  Joinder  of  Counts  [J  555]  p  366 

2.  Plea  or  Answer  (}$  556-566]  p  366 

a.  At  Common  Law  [$$  556-559]  p  366 

(1)  General  Issue  [}  556]  p  366  ' 

(2)  Special  Plea  [}  557]  p  366 

(3)  Plea  in  Abatement  [J  558]  p  367 

(4)  Admissions  [{  559]  p  367 

b.  Under  Code  Practice  [}J  560-565]  p  367  , 

(1)  General  Denial  [%  560]  p  367 

(2)  Special  Pleas  [U  561-565]  p  368 

(a)  In  General  ($  561]  p  368 

(b)  Loss  from  Cause  Exempting  Carrier  from  Liability  [J  562]  p  368 

(c)  Limited  Liability  Contracts  [$  563]  p  368 

(d)  Failure  to  Give  Notice  of  Claim  for  Loss  or  Injury  [J  564]  p  369 

(e)  Failure  to  Bring  Suit  in  Time  Limited  by  Contract  ]$  665]  p  370 

c.  Joinder  of  Defenses  [J  566]  p  370 

3.  Replication  or  Reply  [J  567]  p  370 

E.  Evidence  [\\  568-600]  p  370  ■  • 

1.  Presumptions  and  Burden  of  Proof  [U  568-585]  p  370 

a.  In  General  {i  568]  p  370 

b.  Right  to  Sue  [$  569]  p  371 

c.  Delivery  and  Acceptance  for  Carriage  [}  570]  p  371 

d.  Condition  of  Goods  When  Delivered  to  Carrier  [J  571]  p  371 

e.  Nondelivery  or  Delivery  in  Bad  Condition  by  Carrier  [J  572]  p  372 

f .  Injury  Occurring  to  Goods  While  in  Possession  of  Carrier  as  Such  [J  573]  p  372 

g.  Value  of  Goods  [}  574]  p  373 

E.  Notice  of  Claim  for  Loss  or  Injury  [J  575]  p  373 

i.  Loss  or  Injury  Due  to  Cause  Excepted  at  Common  Law  [}  576]  p  373 

j.  Loss  or  Injury  Due  to  Cause  Excepted  by  Contract  or  Custom  [}  577]  p  374 

k.  Excuses  for  Deviation  [$  578]  p  376 

1.  Negligence  [U  579-584]  p  376 

(1)  Inanimate  Freight  [$}  579-580]  p  376 

(a)  Ordinarily  No  Proof  of  Negligence  Necessary  [  j  579]  p  3^6 

(b)  Burden  of  Proof  Where  Negligence  Is  in  Issue  [}  580]  p  376 
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(2)  Live  Stock  [U  581-584]  p  379 

(a)  When  Unattended  by  Shipper  [$$  581-582]  p  379 

aa.  View  That  Burden  Rests  on  Carrier  to  Negative  Negligence  [$  581] 

p  379 
bb.  View  That  Burden  of  Showing  Negligence  Rests  on  Shipper  [i  582] 

p380 

(b)  Where  Owner  Assumes  Care  of  Stock  During  Transportation  [H  583-584] 

p  381 
aa.  Burden  of  Showing  Negligence  of  Carrier  [J  ,583]  p  381 
bb.  Burden  of  Showing  Absence  of  Negligence  of  Caretaker  [{  584]  p  382 
m.  In  Other  Cases  [j  585]  p  382 

2.  Admissibility  [$$  586-599]  p  383 

a.  Right  to  Sue  [$  586]  p  383 

b.  Contract  of  Shipment  [$  587]  p  383 

c.  Delivery  for  Shipment  and  Acceptance  [$  588]  p  383 

d.  Value  of  Goods  and  Condition  [j  589]  p  383 

e.  Limitations  of  Liability  [j  590]  p  383 

f.  Notice  of  Claim  for  Damages  or  Waiver  Thereof  [J  591]  p  384 

g.  Negligence  [J  J  592-593]  p  384 

(1)  In  General  (J  592]  p  384 

(2)  Live  Stock  Cases  [$  593]  p  385 
h.  Nondelivery  by  Carrier  [J  594]  p  386 

i.  Damages  [H  595-599]  p  386 

(1)  Where  Goods  Have  Ma  ket  Value  at  Destination  [}$  595-596]  p  386 

(a)  In  General  [$  595]  p  386 

(b)  Showing  What  Goods  Sold  for  [  j  596]  p  387 

(2)  Where  Goods  Have  No  Market  Value  at  Destination  [J  597]  p  387 

(3)  Where  Value  Fixed  by  Contract  [j  598]  p  388 

(4)  Claim  for  Damages  [J  599]  p  389 

3.  Weight  and  Sufficiency  [j  600]  p  389 
F.  Trial  m  601-604]  p  390  ' 

1.  Questions  of  Law  and  Fact  [§  601]  p  390 

2.  Taking  Case  from  Jury  [$  602]  p  392 

3.  Instructions  [}  603]  p  393 

4.  Verdict  and  Findings  [$  604]  p  394 

Q.  Elements  and  Measure  of  Damages  [}$  605-623]  p  395 

1.  In  General  [4  605]  p  395 

2.  Value  of  Goods  Lost  or  Depreciation  in  Value  of  Goods  Injured  [U  606-612]  p  395 

a.  General  Rule  [$  606]  p  395 

b.  Extent  and  Limits  of  Rule  [U  607-612]  p  397 

(1)  In  General  [$$  607-608]  p  397 

(a)  In  Case  of  Loss  [}  607]  p  397  • 

(b)  In  Case  of  Injury  [I  608]  p  397 

(2)  Where  Goods  Have  No  Market  Value  [{  609]  p  398 

,       (3)  Where  Goods  Have  No  Market  Value  at  Destination  [i  610]  p  399 

(4)  Where  Goods  Are  Shipped  in  Pursuance  of  Sale  for  Stipulated  Price  [  j  611]  p  399 
"    (5)  Where  Value  Is  Fixed  by  Shipping  Contract  [$  612]  p  399 

3.  Interest  [j  613]  p  400 

4.  Costs  [}  614]  p  400 

5.  Incidental  Damages  [$  615]  p  400 

6.  Special  Damages  [J  616]  p  401 

7.  Exemplary  Damages  [J  617]  p  402 

8.  Remote  or  Speculative  Damages  (}  618]  p  402 

9.  Duty  of  Owner  to  Prevent  or  Reduce  Damages  [J  619]  p  402 

10.  Matters  in  Mitigation  [}  620]  p  403 

11.  Deduction  of  Freight  [$  621]  p  403 

12.  Abandonment  on  Account  of  Damage  [}  622]  p  404 

13.  Injury  to  Corpse  [$  623]  p  404 

XDL  BATES  AND  RATE  MAKING  [${  624-692]  p  405 

A.  Terminology  [i  6241  p  405 

B.  Right  of  Carrier  to  Fix  Rates  [}  J  625-626]  p  405 

1.  In  General  [{  625]  p  405 

2.  Advance  of  Rotes  by  Carrier  [4  626]  p  406 

C.  Power  of  State  to  Fix  or  Regulate  Rates  M  627-630]  p  406 

1.  For  Transportation  within  the  State  (j  627]  p  406 

2.  For  Interstate  Transportation  [{  628]  p  408 

3.  Power  to  Fix  Rates  as  Affected  by  Provisions  of  Charier  [}  629]  p  408 

4.  Delegation  of  Power  ($  630]  p  409 

D.  Power  of  Federal  Government  to  Fix  or  Regulate  Rates  [§  631]  p  41 1 

E.  Reciprocal  Rights  of  Public  and  Carrier  in  Respect  of  Service  and  Rate  of  Compensation  [$  632]  p  41 1 

F.  Reasonableness  of  Rates  [U  633-665]  p  413 
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1.  Reasonable  Rate  Defined  [$  638]  p  413 

2.  Reasonableness  a  Question  Both  Legislative  and  Judicial  in  Aspect  [  j  634]  p  413 

3.  By  Whom  Reasonableness  of  Rates  Determined  [}$  635-637]  p  413 

a.  In  the  First  Instance  ($  635]  p  413 

b.  Review  by  the  Courts  [$$  636-637]  p  413 

(1)  Power  to  Review  [$  636]  p  413 

(2)  Extent  and  Limit*  of  Review  [$  637]  p  414 

4.  Matters  Considered  in  Determining  Reasonableness  of  Rates  [}  J  638-665]  p  415 

a.  In  General  [$  638]  p  415 

b.  Value  of  Property  Devoted  to  Public  Service  and  Methods  by  Which  It  Is  Determined 

[{}  639-640]  p  416 

(1)  In  General  ft  639]  p  416 

(2)  How  Determined  [$  640]  p  416 

c.  Value  of  Service  to  Public  and  General  Public  Good  (f  641]  p  418 

d.  Earnings  [§  642]  p  418 

e.  Cost  of  Plant  and  Deterioration  [{  643]  p  418 

f.  Cost  of  Transportation  to  Carrier  [J  j  644-645]  p  419 

(1)  In  General  [i  644]  p  419 

(2)  Operating  Expenses  [$  645]  p  419 

g.  Mileage  [f  646}  p  419 

h.  Kind  or  Amount  of  Business  Done  [J  647]  p  420 

i.  Competition  [f  648]  p  420 

j.  Comparison  with  Other  Rates  [$  649]  p  420 

k.  Character  and  Value  of  Goods  Shipped  [J  650]  p  421 

1.  Traffic  Heavier  in  One  Direction  Than  in  Another  [J  651]  p  422 
m.  Local  or  Through  Freight  [t  652}  p  422 
n.  Effect  of  Rates  Charged  on  Growth  of  City  [i  653]  p  422 
o.  Charging  More  for  Short  Than  for  Long  Haul  (J  654]  p  422 
p.  Seasonal  Conditions  [  j  655]  p  422 
q.  Effect  of  Operation  in  Connection  with  Other  Lines  [$  656]  p  422  ■  * 

r.  Effect  of  Consolidation  of  Several  Roads  [J  657]  p  423 

s.  Consideration  of  Interstate  Business  in  Determining  Reasonableness  of  Intrastate  Rates 
[t  658]  p  423 

t.  Unreasonableness  of  One  Charge  as  Affecting  Another  Charge  Not  Unreasonable  in  Itself 

[t  659]  p  423 
u.  Accquiesence  of  Carrier  in  Rates  Fixed  by  Commission  [}  660]  p  424 
v.  Confiscatory  Rates  ($  661]  p  424  , 

w.  Rates  Not  Exceeding  or  Less  Than  out  of  Pocket  Expense  [M  662-664]  p  424 

(1)  General  Rule\$  662]  p  424 

(2)  Limitations  of  Rule  (H  663-664]  p  424 

(a)  Unprofitable  Rates  for  Particular  Service  [i  663]  p  424 

(b)  Rates  on  Branch  Lines  and  Feeders  [$  664]  p  425 

x.  Apportionment  of  Value  and  Operating  Expenses  between  Interstate  and  Intrastate  Traffic 
[$  665]  p  425 
G.  Standard  of  Adequate  Return  [$  666]  p  426 

H.  Evidence  and  Presumptions  as  to  Reasonableness  of  Rates  [i  667]  p  426 
I.  Joint  Rates  and  Division  of  Rates  ($  668]  p  428 
J.  Pooling  Arrangements  [J  669]  p  429 
K.  FiHng,  Publication,  and  Posting  of  Rates  [}  $  670-673]  p  429 

1.  Interstate  Rates  [{}  670-672]  p  429 

a.  Filing  and  Publication  [f{  670-671]  p  429 

(1)  In  General  [J  670]  p  429 

(2)  Of  Joint  Rates  ($  671]  p  431 

b.  Posting  Rates  [j  672]  p  432 

2.  Intrastate  Shipments  [}  673]  p  432 

L.  Power  of  Court  to  Prescribe  Rales  [i  674]  p  432 
M.  Construction  of  Particular  Tariffs  [J  675]  p  433 

N.  Proceedings  to  Enforce  Compliance  by  Carrier  with  Rates  Fixed  by  Statute  or  Railroad  Commission 
M  676-677]  p  433 

1.  Injunction  {{  676]  p  433  »    . 

2.  Mandamus  [$  677]  p  433 

0.  Proceedings  Maintainable  by  Carrier  for  Relief  against  Unreasonable  Rates  [$$  678-688]  p  434 
1.  Intrastate  Rales  [$$  678-687]  p  434 

a.  In  General  [{  678]  p  434 

b.  Injunction  [$$  679-685]  p  434 

(1)  Right  to  Injunction  [$$  679-680]  p  434 

(a)  In  General  [$  679]  p  434 

(b)  Preliminary  Injunctions  [J  680]  p  435  a 

(2)  Jurisdiction  [i  681]  p  436 

(3)  Defenses  [$  682]  p  436 

(4)  Parties  [j  683]  p  437 
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(5)  Pleading  and  Evidence  [j  684]  p  437 

(6)  Decree  [$  685]  p  438 

c.  Appeal  from  Order  of  Commission  Fixing  Rates  [$  686]  p  438 

d.  Action  to  Set  Aside  Order  of  Railroad  Commission  Fixing  Rates  or  Ordering  Refund  [I  687] 

p438 
2.  Interstate  Rates  [$  688]  p  439 
P.  Proceedings  Maintainable  by  Shipper  or  Consignee  for  Relief  against  Unreasonable  Rates  [$}  689-690] 
p439    •         - 

1.  Interstate  Rates  [}  689]. p  439 

2.  Intro-state  Rates  [}  690]  p  440 

Q.  Proceedings  Maintainable  by  Bondholders  for  Relief  against  Unreasonable  Rates  [$  691]  p  440 
R.  Effect  of  Change  of  Rates  after  Shipment  Has  Commenced  [J  692]  p  440 
XX.  FREIGHT  CHARGES  AND  LIENS  [}$  693-732]  p  441 

A.  Charges  [$$  693-720]  p  441 

1.  Whether  Payable  in  Advance  [$  693]  p  441 

2.  Amount  Allowable  [$}  694-696]  p  441 

a.  In  Absence  of  Contract  or  Statutory  Regulation  [}  694]  p  441 

b.  Under  Contract  [J  695]  p  441 

c.  Additional  Compensation  When  Allowable  (j  696]  p  442 

3.  Charges  as  Affected  by  Transportation  over  Several  bines  [$}  697-698]  p  443 

a.  Charges  of  Each  Carrier  for  Its  Own  Line  [4  697]  p  443 

b.  Advancement  of  Charges  to  Preceding  Carrier  [J  698]  p  444 

4.  Who  Liable  for  Charges  [H  699-704]  p  445 

a.  Consignor  [$  699]  p  445 

b.  Consignee  [$$  700-701]  p  445 

(1)  In  General  [$  700]  p  445 

(2)  Consignee  as  Agent  [$  701]  p  446 

c.  Owner  of  Goods  [$  702]  p  447 

d.  Assignee  of  Bill  of  Lading  [$  703]  p  447 
'  e.  Other  Persons  [$  704]  p  447 

5.  Payment  of  Charges  at  End  of  Transportation  [J  J  705-706]  p  447 

a.  Delivery  and  Payment  Concurrent;  Tender  [J  705]  p  447 
'      b.  Offsetting  Damages  [J  706]  p  448 

6.  Actions  to  Recover  Charges  (J  707]  p  449 

7.  Overcharges  [${  708-720]  p  449 

a.  Right  to  Recover  [}J  708-710]  p  449 

(1)  At  Common  Law.  [$  708]  p  449 
i  (2)  Effect  of  Statutes  [J  J  709-710]  p  451 

"  (a)  State  Legislation  [$  709]  p  451 

.       (b)  The  Interstate  Commerce  Act  [}  710]  p  451 

b.  What  Constitutes  an  Overcharge  [}  711)  p  452 

c.  Liability  of  Connecting  Carriers  for  Overcharge  [J  712]  p  452 

d.  Actions  for  Overcharge  [J  J  713-720]  p  453 

(1)  Jurisdiction  and  Venue  ({  713]  p  453 

(2)  Limitations  [$  714]  p  453 

(3)  Parlies  H  715]  p  453 

(4)  Conditions  Precedent  [$  716]  p  454 

(5)  Nature  and  Form  of  Action  [$  717]  p  454 

(6)  Pleading  [$  718]  p  454 

(7)  Evidence  [J  719]  p  455 

(8)  Questions  of  Law  and  of  Fact  [J  720]  p  456 

B.  Liens  [U  721-732]  p  456 

1.  Right  to  Lien  [J  J  721-722]  p  456 

a.  For  Freight  [$  721]  p  456 

b.  For  Other  Charges  [J  722]  p  457 

2.  What  Carriers  Are  Entitled  to  Lien  [U  723-725]  p  457 

a.  Connecting  Carriers  [}  723]  p  457 

b.  Transfer  and  Forwarding  Companies  [J  724]  p  459 

c.  Public  Cartmen  [{  725]  p  459 

3. ,  Property  Subject  to  Lien  [i  726]  p  459 

4.  Priority  of  Lien  over  Other  Claims  [$  727]  p  460 

5.  Waiver  or  Forfeiture  of  Lien  [J  728]  p  460 

6.  Enforcement  of  Lien  [M  729-730]  p  462 

a.  At  Common  Law  [}  729]  p  462 

b.  Under  Statutes;  Sale  of  Goods  [$  730]  p  462 

7.  Assignability  of  Lien  [$  731]  p  463 

8.  Liability  of  Carrier  While  Retaining  Goods  under  a  Lien  for  Charges  [$  732]  p  463   • 
XXL  DEMURRAGE  [«,  733-745]  p  464 

A.  Definition,  Nature,  and  Object  of  Demurrage  Charges  [J  733]  p  464 

B.  Right  to  Demurrage  Charges  [j$  734-740]  p  464 

1.  In  General  (J  734]  p  464 
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2.  Conditions  Precedent  to  Right  to  Demurrage  [H  735-740]  p  466 

a.  Reasonableness  of  Rides  and  Regulations  [}  735]  p  466 

b.  .Notice  of  Demurrage  Rules  or  of  Contract  Provisions  [J  736]  p  467 

c.  Filing  Tariff  Schedules  and  Posting  Demurrage  Rules  [f  737]  p  467 

d.  Delivery  [$  738]  p  467         . 

e.  Notice  of  Readiness  to  Deliver  [$  739]  p  467 

f .  Failure  of  Consignee  to  Unload  in  Required  Time  [J  740]  p  468 

C.  Construction  of  Demurrage  Rules  and  Contracts.  f$  741].  p  468 

D.  Who  Liable  [J  742]  p  469 

E.  Excuse  for  Nonpayment  of  Demurrage  [I  743]  p  469  • 

F.  Lien  [$  744]  p  470 

G.  Enforcement  of  Demurrage  Charges  [$  745]  p  471 

XXEL  mSCRTMTWATION  [${  746-823]  p  471 

A.  Unjust  Discrimination  Prohibited  Both  by  Common  Law  and  Statute  [$J  746-748]  p  471 

1.  Prohibition  at  Common  Law  [$  746]  p  471 

2,  Prohibition  by  Constitutional  or  Statutory  Provisions  [${  747-748]  p  472 

a.  In  General  [«  747]  p  472 

b.  Delegation  of  Power  to  Railroad  Commission  [$  748]  p  473 

B.  Only  Unjust  Discrimination  Prohibited  [I  749]  p  473 

C.  Offer  of  Discrimination  Not  a  Violation  of  Interstate  Commerce  Ad  {$  750]  p  474 

D.  Who  Are  Amenable  to  Law  against  Discrimination  [J  751]  p  474 

E.  In  Whose  Favor  Law  against  Discrimination  Operative  [$}  752-758]  p  475 

1.  Shippers  [{  752]  p  475 

2.  Localities  [{  753]  p  475 

3.  Connecting  Carriers  [$  754]  p  475 

4.  Telegraph  Companies  [j  755]  p  476 

5.  Express  Companies  [jj  756-757]  p  476 

a.  In  Absence  of  Special  Statutes  [J  756]  p  476 

b.  Under  Special  Statutory  Provisions •[$  757]  p  478 

6.  Commodities  [$  758]  p  478 

F.  Services  outside  Scope  of  Carrier's  Duty  as  Such  H  759]  p  479 

G.  Competition  as  Justifying  Discrimination  [J  760]  p  479 

H.  Particular  Kinds  of  Discrimination  Considered  {$$  761-805]  p  480 

1.  Introductory  Statement  [$  761]  p  480 

2.  Discrimination  in  Furnishing  Facilities  for  Transportation  [$$  762-771]  p  480 
•     a.  In  General  (J  762]  p  480 

b.  Distribution  of  Cars  M  763-765]  p  482 

(1)  Duty  to  Apportion  Can  without  Discrimination  [J  763]  p  482 

(2)  Matters  to  Be  Considered  in  Determining  Correct  Apportionment  f$  764]  p  483 

(3)  Placing  Embargo  on  Furnishing  of  Cars  to  Shipper  at  Consignee's  Request  [i  765] 

p484 

c.  Switch  Connections  and  Services  [H  766-767]  p  484 
-       (1)  In  General  [J  766]  p  484 

(2)  Connecting  Carriers  [§  767]  p  485 

d.  Terminal  Facilities  [$  768]  p  486 

e.  Shipments  to  Points  on  Line  of  Connecting  Carrier  H  769]  p  486 

f.  Expediting  or  Diverting  Shipments  [J  770]  p  486 

g.  Stop-Over  Privileges  [$  771]  p  487 

,  • .-  3.  <3imng  Credit  to  Some  Parties  and  Requiring  Payment  of  Others  [$$  ,772-7731  o  487 

a.  7n  General  [$  772]  p  487 

b.  Connecting  Carriers^  773]  ,p  488 

4.  Receiving  Compensation  Otiter  Than  That  Allowed  by  Law  [$  774]  p  489 

5.  Discrimination  in  Freight  Rates  [$  $  775-805]  p  489 

a.  Duty  of  Carrier. to  Maintain  Equality  of  Charges  [J  775]  p  489 
>  •.    .,       b.-  Circumstances  Justifying  Discrimination  in  Rates  [}J  776-782]  p  490 
(1)  In  General  [f  776]  p  490 
'  (2)  Considerations  Affecting  Reasonableness  of  Discrimination  M  777-782]  p  491 

(a)  In  General  [{  777]  p  491 

(b)  Amount  of  Freight  Shipped  [J  778]  p  492 

(c)  Proportionate  Difference  in  Cost  of  Transportation  ($  779]  p  492 

(d)  Difference  in  Character  of  Package  or  Container  [i  780]  p  492 

(e)  Ownership  of  Goods  [J  781]  p  492 

(f)  Difference  in  Purpose  of  Transportation  or  Ultimate  Use  [J  782]  p  492 

c.  Through  Rate  Less  Than  Sum  of  Local  Rates  [J  783]  p  493 

d.  Charging  More  for  Short  Than  for  Long  Haul  [U  784-790]  p  493 

(1)   Under  Interstate  Commerce  Act  \U  784-788]  p  493 

(a)  In  General  [4  784]  p  493 

(b)  Competition  with  Other  Carriers  as  Justification  [J  785]  p  493 

(c)  Character  of  Competition  Which  May  Be  Considered  [J  786]  p  494 

(d)  Necessity  for  Obtaining  Permission  from  Interstate  Commerce  Commission 

[$  787]  p  495 
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(e)  Lines  Maintaining  Joint  Tariff  [$  788)  p  495 

(2)  Under  State  Legislation  [$  789]  p  495 

(3)  Under  Legislation  in  Canada  [$  790]  p  496 

e.  Rebates  [U  791-794]  p  496 

(1)  At  Common  Law  [{  791]  p  496 

(2)  Under  Federal  Legislation  ({  792]  p  496 

(3)  Under  State  Legislation  [J  793]  p  497 

(4)  Under  Canadian  Legislation  [{  794]  p  4$8 

f.  Franks  [i  795]  p  498 

g.  Milling  in  Transit  (J  796]  p  498 

h.  Stoppage  in  Transit  to  Test  Market  [{  797]  p  499 
i.  Rebuling  Rate  [$  798]  p  500 
j.  Contract  Limiting  Rate  to  That  Imposed  on  Other  Skippers  Similarly  Situated  U  798] 

p500 
k.  Free  Cartage  [J  800]  p  500 
I  Free  Storage  [$  801]  p  500 
m.  Dealing  by  Carrier  in  Commodities  Transported  [j  802]  p  500 
n.  Cimng  Carrier  Benefit  of  Joint  Rate  for  Hauling  Its  Own  Property  [}  803]  p  500 
o.  Reduction  of  Interstate  Rates  to  Conform  to  Valid  State  Made  Rates  [$  804]  p  501 
p.  Waiver  of  Valid  Contractual  Limitation  of  Liability  [$  805]  p  501 
I.  Rights  and  Remedies  Arising  out  of  Unjust  Discrimination  [J  J  806-822]  p  501 

1.  Recovery  of  Excess  over  Rate  Charged  Favored  Shipper  [j  806]  p  501 

2.  Recovery  of  Damages  Resulting  from  Unjust  Discrimination  [$}  807-815]  p  501 

a.  In  Generate  807]  p  501 

b.  Jurisdiction  [I  808]  p  501 

c.  Limitation  of  Actions  [$  809]  p  503 

d.  Parties  [$  810]  p  503 

e.  Pleading  [$  811]  p  503 

f.  Evidence  [$  812]  p  503 

g.  Defenses  [j  813]  p  504 

h.  What  Damages  Recoverable  (J  814]  p  504 
i.  Attorney's  Fees  [{  815]  p  506 

3.  Injunctions  [H  816^820]  p  506 

a.  Suits  against  Carriers  [$$  .816-819]  p  506 

(1)  By  Individuals  or  Localities  Discriminated  against  [{  816]  p  506 

(2)  By  Federal  Government  [$  817]  p  507 

(3)  By  Interstate  Commerce  Commission  [$  818]  p  507 

(4)  Form  of  Injunction  [$  819]  p  507 

b.  Suits  against  State  Railroad  Commission  [{  820]  p  507 

4.  Mandamus  [$  821]  p  508 

5.  Quo  Warranto  [$  822]  p  508 

J.  Unjust  Discrimination  Ordinarily  a  Question  of  Fact  {$  823]  p  508 

XXDL  STATUS    OF    CONTRACTS    IN   VIOLATION    OF    STATUTES    AGAINST   DISCRIMINATION 

[H  824-834]  p  509 

A.  Contracts  in  Violation  of  Interstate  Commerce  Law  [}}  824-832]  p  509 

1.  In  General  [J  824]  p  509 

2.  Effect  on  Carrier's  Right  to  Recover  Schedule  Rates  [H  825-830]  p  509 

a.  In  General  [{  825]  p  509 

b.  Statute  Applicable  to  Contracts  Existing  at  Time  of  Enactment  [i  826]  p  511 

c.  Effect  of  Mistake  [$  827]  p  511 

d.  Effect  of  Shipper's  Ignorance  of  Violation  of  Law  [$  828]  p  512 

e.  Effect  of  Subsequent  Change  in  Rate  [{  829]  p  513 

f .  Effect  of  Failure  to  Post  Schedule  [i  8301  p  513 

3.  Effect  on  Skipper's  Right  to  Recover  for  Loss  or  Injury  [§  831]  p  513 

4.  Power  to  Enjoin  Comer  from  Accepting  Less  Than  Scheduled  Rates  [J  832]  p  513 

B.  Contracts  in  Violation  of  State  Legislation  [J  833]  p  514 

C.  Contracts  in  Violation  of  Canadian  Legislation  [$  834]  p  514 

XXIV.  BENEFITS  OF  INSURANCE  [${  835-836]  p  514 

A.  In  Absence  of  Special  Contract  [I  835]  p  514 

B.  Under  Special  Contract  (}  836]  p  515 

XXV.  CONNECTING  CARRIERS  [$$  837-941]  p  516 

A.  Definition  [$  837]  p  516 

B.  Rights,  Duties,  and  Liabilities  of  Initial  Carrier  ($$  838-888]  p  517 

1.  Introductory  Statement  [$  838]  p  517 

2.  Duty  to  Carry  to  Points  beyond  Its  Own  Line  [§  839]  p  517 

3.  Liability  for  Loss'  or  Injury  an  Connecting  Lines  [$$  840-879]  p  517 

a.  In  Absence  of  Statute  or  Special  Contract  for  Through  Transportation  [$$  840-842]  p  517 

(1)  English  and  Canadian  Rule  [i  840]  p  517 

(2)  Rule  in  America  M  841-842]p  517 

■    '  " 
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(a)  The  Minority  Rule  [J  841]  p  517 

(b)  The  Majority  Rule  [{  842]  p  517 

b.  Under  Special  Contract  for  Through  Transportation  [{{  843-857}  p  519 

(1)  Power  of  Initial  Carrier  to  Bind  Itself  [J  843]  p  519 

(2)  What  Constitutes  Through  Transportation  Contract  [{$  844-855]  p  520 

(a)  In  General  [§  844]  p  520 

(b)  Issuance  of  Through  Bill  of  Lading  or  Shipping  Receipt  [${  845-846]  p  520 

aa.  In  Absence  of  Statute  [i  845]  p  520 
bb.    Under  Special  Statutory  Provisions  [$  846]  p  521 
.  (c)  Agreement  for  Through  Rate  to  Destination  [$  847]  p  521 

(d)  Charging  and  Collecting  Entire  Freight  in  Advance  ft  848]  p  522 

(e)  Accepting  Goods  "To  Be  Forwarded  "  [ $  849]  p  522 

(f)  Contract  Providing  for  Reshipping  Privileges  [$  850]  p  523 

(g)  Arrangement  with  Dispatch  Companies  [$  851]  p  523 

(h)  Contract  by  Which  Receiving  Carrier  Selects  Connecting  Carrier  [{  852]  p  523 
(i)  Accepting  Goods  "To  Be  Delivered  "  [$  853]  p  523 
(j)  Waybills  [«  854]  p  523 

(k)  Agreement  to  Trace  Shipment  {$  855]  p  523 

(3)  Conflict  between  Written  and  Printed  Parts  of  Contract  and  Obliterations  [  j  856] 

p  523 

(4)  Federal  Courts  Not  Bound  by  State  Law  [$  857]  p  524 

c.  Under  Special  Statutory  Provisions  [U  858-867]  p  524 

(1)  The  Carmack'  Amendment  [H  858-860]  p  524 

(a)  Statement  of  Rule  [$  858]  p  524 

(b)  Purpose  of  Statute  and  Considerations  Leading  to  Its  Enactment  [$  859]  p  524 

(c)  Extent  and  Limits  of  Rule  [$  860]  p  525 

(2)  State  Legislation  [U  861-867]  p  527 

(a)  Introductory  Statement  [J  861]  p  627 

(b)  Alabama  [«  862]  p  527 

(c)  California  [i  863]  p  527 

(d)  Georgia  [J  884]  p  527 

(e)  Oklahoma  [$  865]  p  528 

(f)  South  Carolina  [$  866]  p  528 

(g)  South  Dakota  U  867]  p-529 

d.  Contracts  Limiting  Liability  to  Carrier's  Own  Line  [ff  868-877]  p  529     . 

(1)  Right  to  Make  Contract  [$$  868-874}  p  529 

(a)  In  Absence  of  Statute  [$$  868-869]  p  529 

aa.  Statement  of  Rule  [$868]  p  529 

bb.  Extent  and  Limits  of  Rule  ($  869]  p  530 

(b)  Under  Special  Legislation  [$$  870-874]  p  530 

aa.  The  Carmack  Amendment  [}  870]  p  530 
bb.  State  Legislation  [U  871-874]  p  531 

(aa)  Missouri  [$  871]  p  531 

(bb)  South  Carolina  [i  872]  p  531 

(cc)  Texas  [4  873]  p  532 

(dd)  Virginia  [J  874]  p  532 

(2)  How  Limitation  of  Liability  Effected  [J  875]  p  532 

(3)  Consideration  for  Contract  Limiting  Liability  [J  876]  p  533 

(4)  Waiver  of  Limitation  [$  877]  p  583 

e.  Right  of  Carrier  to  Make  Through  Contract  of  Carriage  and  Also  to  Limit  Liability  to  Its 

Own  Line  [.$  878]  p  533 

f.  Duty  to  Notify  Connecting  Carrier  of  Arrival  of  Goods  [$  879]  p  534 

4.  Duty  to  Deliver  Goods  to  Connecting  Carrier  [U  880-883]  p  534 

a.  In  General  [J  880]  p  534 

b.  Relation  to  Goods  before  Delivery  [$J  881-882]  p  535 

(1)  In  General  [{  881]  p  535 

(2)  On  Refusal  of  Connecting  Carrier  to  Accept  Goods  [{  882]  p  536 

c.  What  Constitutes  Sufficient  Delivery  to  Connecting  Carrier  [$  883]  p  536 

5.  Duty  'to  Give  Shipping  Directions  to  Connecting  Carrier  [{  884]  p  537 

6.  Initial  Carrier  as  Forwarder  [J  885]  p  538 

7.  Liability  for  Its  Own  Acts  Resulting  in  Injury  after  Delivery  to  Connecting  Carriers  [J  886} 

p538 

8.  Liability  for  Delay  in  Transportation  [J  887)  p  539 

9.  Liability  on  Receipt  of  Goods  for  Return  to  Shipper  j$  888]  p  639 

C.  Rights,  Duties,  and  Liabilities  of  Intermediate  and  Terminal  Carriers  [it  889-902]  p  539 

1.  Duty  to  Receive  and  Transport  Goods  [}  889]  p  539 

2.  Duty  to  Furnish  Suitable' Cars  and  Other  Facilities  [J  890]  p  540 

3.  Care  of  Goods  in  Transit  [J  891]  p  541 

4.  Duty  to  Follow  Routing  Instructions  [$  892]  p  541 

5.  Duty  to  Deliver  to  Succeeding  Carrier  [J  893]  p  541 

6.  Liability  for  Loss  or  Injury  [${  894-899]  p  541 

For  later  cases,  developments  and  ohaag- M  In  toe  law  see  cumulative  Annotations,  same  title,  para  and  note  number. 
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a.  Each  Liable  for  Loss  or  Injury  Occurring  on  Its  Own  Line  [$}  894-896]  p  641 

(1)  The  General  Rule  [J  894]  p  641 

(2)  Through  Contract  by  Initial  Carrier  at  Affecting  Liability  of  Connecting  Carriers 

[$  896]  p  642 

(3)  Rule  as  Affected' by  the  Carmack  Amendment  [j  896]  p  643 

b.  Each  Carrier  Liable  Only  for  Loss  or  Injury  Occurring  on  Its  Own  Line  [J  J  897-899]  p  544 

(1)  Statement  of  Rule  ft  897]  p  544 

(2)  Rule  as  Affected  by  Special  Statutory  Provisions  ft  898]  p  644 

(3)  Rule  as  Affected  by  Last  Carrier  Collecting  Entire  Charges  [$  899]  p  546 

7.  Liability  for  Delay  [i  900]  p  546 

8.  Liability  for  Misdelivery  [$  901]  p    547 

9.  Proceedings  to  Compel  Receipt  of  Freight  from  Connecting  Carrier  ft  902]  p  547 

D.  Liability  of  Main  Line  for  Loss  Occurring  on  Branch  Lines  [{  903]  p  547 

E.  Joint  Liability  of  Carriers  [$$  904-907]  p  547  • 

1.  Partnership  Agreement  £4  904]  p  547' 

2.  Under  Joint  Contracts  for  Transportation  ft  905]  p  549 

3.  One  Carrier  as  Agent  of  Other  Carriers  [J  906]  p  549 

4.  Joint  Employment  of  Common/ Agent  by  Carriers  ($  907]  p  549 

F.  Right  of  Connecting  Carrier  to  Benefit  of  Limited  Liability  Clauses  in  Contract  of  Carriage  ft  I  908-9 1 2] 

D  549 

1.  Where  Initial  Carrier  Is  Agent  of  Shipper  ft  908]  p  549 

2.  Where  Contract  Expressly  Extends  Benefit  of  Limitations  to  Connecting  Carriers  (J  909]  p  549 

3.  Where  Limitation  Is  Expressly  Confined  to  First  Carrier  [J  910]  p  560 

,  4.  Where  Contract  Does  Not  Expressly  Exclude  Connecting  Carriers  [J  911]  p  550 

5.  Under  Hepburn  Act  and  Carmack  Amendment  [§  912]  p  561 

G.  Right  of  Connecting  Carrier  to  Benefit  of  Stipulation  for  Notice  of  Claim  for  Damages  [J  913]  p  551 
H.  Actions  [{$  914-936]  p  551 

1.  Jurisdiction  and  Venue  ft  914]  p  551 

2.  Parties  [$  915]  p  553 

3.  Pleading  ft$  916-918]  p  553 

a.  Complaint  or  Declaration  ft  916]  p  553 

b.  Answer  or  Plea  ft  917]  p  554 

c.  Demurrer  ft  918]  p  555 

4.  Issues,  Proof,  and  Variance  [J  919]  p  565 

.5.  Evidence  m  920-934]  p  556  x      . 

a.  Burden  of  Proof  and  Presumptions  ft$  920-932]  p  555 

(1)  To  Show  Delivery  of  Goods  to  Initial  Carrier  [J  920]  p  555 

(2)  To  Show  Loss  or  Injury  [$}  921-927]  p  555 

(a)  In  Actions  against  Initial  Carrier  [{$  921-922]  p  555 

aa.  View  That  Plaintiff  Must  Show  Loss  or  Injury  by  Initial  Carrier 

[i  921]  p  555 
bb.  The  Contrary  View  ft  922]  p  555 

(b)  In  Actions  against  Intermediate  Carriers  [}  923]  p  566 

(c)  In  Actions  against  Terminal  Carriers  ft  4  924-927]  p  556 

aa.  Statement  of  Rule  [i  924]  p  556 

bb.  Reasons  for  Rule  [§  925]  p  558 

cc.  Extent  and  Limits  of  Rule  [}  926]  p  559 

dd.  Effect  of  Carmack  Amendment  [J  927]  p  560 

(3)  To  Show  Final  Delivery  of  Goods  [}  928]  p  560 

(4)  To  Show  Unreasonable  Delay  [$  929]  p  560 

(5)  To  Show  Tender  to  Connecting  Carrier  in  Reasonable  Time  ft  930]  p  560 

(6)  To  Show  Instructions  to  Connecting  Carrier  [J  931)  p  560 

(7)  Presumption  as  to  Issuance  of  Bill  of  Lading  ft  932]  p  560 

b.  Admissibility  [$  933]  p  560 

c.  Weight  and  Sufficiency  ft  934]  p  561 

6.  Trial  ft  935]  p  561 

7.  Judgment  [{  936]  p  562 

I.  Liability  Over  of  Carrier  Causing  Loss  or  Injury  [J  937]  p  562 

J.  Furnishing  of  Facilities  by  Carrier  to  Connecting  Lines  [U  938-940]  p  563 

1.  In  General  [i  938]  p  563 

2.  Transportation  of  Cars  of  Connecting  Carrier  [$  939]  p  563 

3.  Delivery  of  Its  Own  Cars  by  Carrier  to  Connecting  Carrier  [j  940]  p  564 
K.  Proceedings  to  Compel  Carriers  to  Make  Connections  [}  941]  p  665 

XXVI.  PENALTIES  ft}  942-1007]  p  565 

A.  In  General  [$  942]  p  565 

B.  Construction  of  Statutes  ft  943]  p  565 

C.  Effect  of  Carmack  Amendment  on  State  Legislation  Relating  to  Penalties  ft  944]  p  566 

D.  Acts  for  Which  Penalties  Imposed  ft}  945-1007]  p  566 

\.   Unjust  Discrimination  [$i  945-947]  p  566 
•  a.  Against  Shippers  [f  {  945-946]  p  566 
' (1)  In  General  \j  945]  p  566 ' 
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(2)  Actions  [i  946]  p  567 
b.  Against  Other  Carriers  [§  947)  p  668 

2.  Overcharge  [}}  948-954]  p  569 

a.  In  General  [i  948]  p  569 

b.  Effect  of  Statutes  on  Right  to  Recover  Damages  [$  949]  p  569 

c.  Who  Liable  [J  950]  p  570 

d.  Defenses  [}  951]  p  570 

e.  Conditions  Precedent  to  Action  [J  952]  p  570 

f.  Actions  [$  953}  p  571 

g.  Amount  and  Number  of  Penalties  Recoverable  [$  954]  p  572 

3.  Refusal  to  Receive  Freight  for  Transportation  [J  J  955-961]  p  572 

a.  In  General  [$  955]  p  572 

b.  Time  AUowedfor  Shipment  [{  956]  p  572 

c.  Defenses  [J  957]  p  572 

d.  Who  Entitled  to  Sue  [}  958]  p  573 

e.  Conditions  Precedent  to  Right  to  Sue  [$  959]  p  573 

f.  Actions  [{  960]  p  573 

g.  Amount  and  Number  of  Penalties  [i  9611  P  573 

4.  Failure  to  Furnish  and  Equip  Cars  [J  J  962-970]  p  574 

a.  In  General  [$  962]  p  574 

b.  To  What  Shipments  Applicable  [{  963]  p  574 
e.  Application  for  Cars  [§  964]  p  574 

d.  Defenses  [i  965]  p  575 

e.  Who  May  Sue  U  966]  p  576 

f.  Conditions  Precedent  to  Action  [J  967]  p  576 

g.  Actions  K  968]  p  576 

h.  Amount  and  Number  of  Penalties  [$  969]  p  576 
i.  Failure  Properly  to  Equip  Cars  [$  970]  p  576 

5.  Delay  in  Transportation  [U  971-977]  p  577 

a.  In  General  (J  971]  p  577 
t  b.  Effect  on  Common-Law  Liability  [  j  972]  p  577 

c.  Time  Allowed  Carriers  for  Transportation  [J  973]  p  577 

d.  Defenses  [{  974]  p  578 

.  e.  Who  May  Sue  [<  975]  p  578 

f .  Conditions  Precedent  to  Suit  [J  976]  p  579 

g.  Actions  [I  977]  p  679 

6.  Failure  to  Afford  Facilities  for  Interchange  of  Traffic  with  Other  Lines  [  j  978]  p  580 

7.  Preventing  Continuous  Shipment  of  Freight  [J  979]  p  580 

8.  Refusal  to  Deliver  Freight  [J  980]  p  580 

9.  Refusal  to  Give  Bill  of  Lading  [}  981]  p  682 

10.  Failure  to  Pay  for  Loss  of,  or  Injury  to,  Goods  [U  982-988]  p  582 

a.  In  General  [{  982]  p  582 

b.  Requisites  and  Sufficiency  of  Claim  [}  983]  p  682 

c.  Necessity  of  Recovering  Judgment  for  Full  Amount  of  Claim  [i  984]  p  583 

d.  Effect  of  Settlement  of  Claim  [J  985]  p  584 

e.  Who  May  Sue  and  Who  Liable  [J  986]  p  584 

f.  Actions  [$  987]  p  584 

g;.  Amount  of  Penalty  [{  988]  p  584 

1 1.  Failure  to  Post  Transportation  Rates  [$  989]  p  584 

12.  Failure  to  Deliver  Express  Matter  at  Residence  or  Place  of  Business  [J  990]  p  585 

13.  Refusal  to  Trace  Freight  and  Give  Information  [J  991[  p  585 

14.  Delivery  of  Goods  without  Surrender  of  Bill  of  Lading  [$  992]  p  585 

15.  Failure  to  File  Annual  Report  [}  993]  p  586 

16.  Disobedience  of  Orders  of  Railroad  Commission  [J  994]  p  586 

17.  Noncompliance  with  Statutes  Enacted  to  Prevent  Cruelty  to  Animals  [$$  995-1007]  p  586 

a.  Federal  Legislation  (J$  995-1004]  p  586 

(1)  In  General  [$  995]  p  586 

(2)  Effect  of  Transportation  Partly  in  Foreign  Country  [$  996]  p  588 

(3)  Who  Liable  [{  997]  p  588 

(4)  Operation  and  Effect  of  Provisos  Contained  in  Statute  [U  998-1001]  p  589 

(a)  Request  of  Shipper  for  Extension  of  Time  [{  998]  p  589 

(b)  Accidental  or  Unavoidable  Causes  [j  999]  p  589 

(c)  Provisions  for  Care  of  Animals  Obviating  the   Necessity  for    Unloading 

[i  1000]  p  590 

(d)  Time  Expiring  at  Wight  [$  1001]  p  590 

(5)  Computation  of  Time  [$  1002]  p  590 

(6)  Actions  [}  1003]  p  590 

(7)  Amount  and  Computation  of  Penalties  [$  1004]  p  591 

" b.  State  Legislation  [§  1005]  p  592 • 

For  l»t«r  euM,  d«T*10fun«nta  and  ehMfM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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18.  Refusal  to  Refund  Overcharge  [{  1006]  p  692' 

19.  Penalties  Imposed  on  Shipper  or  Consignee  [$  1007]  p  593 

XXVH.  OFFENSES  BT  CARREERS  AND  THEIR  AGENTS  [U  1008-1024]  p  593 

A.  Introductory  Statement  [i  1008]  p  593 

B.  Failure  to  File  Rates  [}  1009]  p  593 

C.  Transportation  of  Interstate  Commerce  without  Filing  Tariff  [J  1010]  p  593 

D.  Charging  Rates  Different  from  Those  Fixed  by  Schedule  [$$  1011-1014]  p  593 

1.  Prosecutions  Based  on  Section  .6  of  the  Interstate  Commerce  Act  [  j  1011]  p  593 

2.  Prosecutions  Based  on  the  Elkins  and  Hepburn  Amendments  [  j  1012]  p  594 

3.  Prosecutions  Based  on  State  Statutes  [}  1013]  p  595 

4.  Violation  of  Commodities  Clause  of  Hepburn  Act  [§  1014]  p  595 

E.  Unjust  Discrimination  [}$  1015-1016]  p  595 
,       1.   Under  State  Statutes  [$  1015]  p  595 

2.    Under  Federal  Statutes  [$  1016]  p  597 

F.  Giving  Rebates  [{  1017]  p  598 

G.  Pooling  [J  1018]  p  601 

H.  Delay  in  Transportation  [$  1019]  p  601 

I.  Embezzlement  [}  1020]  p  601 

J.  Violation  of  Quarantine  Laws  [{  1021]  p  601 
K.  Transportation  of  Game  in  Violation  of  Statutes  [j  1022]  p  601 
L.  Violation  of  Twenty-Eight-Hour  Law  U  1023]  p  601 
M.  Operation  of  Freight  Trains  on  Sunday  ($  1024]  p  601 

XXVIH.  OFFENSES  BT  PERSONS  DEALING  WITH  CARRIERS  [U  1025-1031]  p  601 

A.  Introductory  Statement  [j  1025]  p  601 

B.  Violations  of  Elkins  Act  [$$  1026-1029]  p  601 

1.  Introductory  Statement  [{  10261  p  601 

2.  Accepting  Concessions  [{  1027]  p  602  , 

3.  Accepting  Rebates  [$  1028]  p  603 

4.  Receiving  Discrimination  [$  1029]  p  604 

C.  Violation  of  Section  10  of  Interstate  Commerce  Act  and  Its  Amendments  [J  1030}  p  605 

D.  Sending  Dangerous  Goods  by  Carrier  without  Giving  Notice  of  Their  Character  [$  1031]  p  605 

'  XXDL  LIABILITY  OF  SHIPPER  OR  CONSIGNEE  TO  CARRIER  FOR  TORTIOUS  ACT  [J  1032]  p  605 

PART  FOUR:  CARRIERS  OF  PASSENGERS 

L  DEFINITION  AND  GENERAL  NATURE  [{$  1033-1036]  p  606 

A.  In  General  [i  1033]  p  606 

B.  Particular  Classes  of  Passenger  Carriers  [$$  1034-1036]  p  607 

1.  In  General  [$  1034]  p  607 

2.  Railroads;  Street  Railroads  [$  1035]  p  608 

3.  Elevators  [i  1036]  p  609 

IL  WHO  ARE  PASSENGERS  [{}  1037-1062]  p  610 

A.  In  General  [$  1037]  p  610 

B.  Necessity  of  Contract  [}  1038]  p  611 

C.  When  Relation  Commences  [U  1039-1046]  p  611 

1.  Intent  to  Become  Passenger  [$  J  1039-1044]  p  611 

a.  In  General  [$  1039]  p  611 

b.  Going  to  or  Awaiting  Train  or  Car  [J  1040]  p  613 

c.  Signaling  Car  or  Train  and  Boarding  Same  [{  1041]  p  615 

d.  Purchase  of  Ticket  [$  1042]  p  619 

e.  Payment  of  Fare  [$  1043]  p  620 

f.  Fraud  or  Evasion  of  Fare  [$  1044]  p  621 

2.  Acceptance  by  Carrier  [{$  1045-1046]  p  622 

a.  Necessity  for;  What  Constitutes  [j  1045]  p  622 

b.  Invitation  or  Acquiescence  of  Carrier's  Employees  [J  1046]  p  622 

D.  Continuance  and  Termination  of  Relation  [$$  1047-1052]  p  623 

1.  In  General  (}  1047]  p  623 

2.  Leaving  Vehicle  [}  1048]  p  625 

.  3.  After  Leaving  Vehicle  [}{  1049-1052]  p  626 

a.  At  Destination  [J  1049]  p  626 

b.  At  Point  Other  Than  Destination  [$$  1050-1052]  p  628 

(1)  In  General  [$  1050]  p  628 

(2)  At  Intermediate  Station  [$$  1051-1052]  p  628 

(a)  In  General  [J  1051]  p  628 

(b)  At  Transfer  Station  [J  1052]  p  630 
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E.  Employees  of  Others;  Special  Callings  on  Trains  [$  1053]  p  630 

F.  Carrier's  Employees  [{  1054]  p  632 

G.  Persons  Riding  Gratuitously  [$$1055-1056]  p  635 

1.  In  General  [i  1055]  pm 

2.  Children  [{  1056]  p  635 

H.  Riding  on  Passes  [$$  1057-1058]  p  635 

1.  In  General  [$  1057]  p  635 

2.  On  Drover's  Passes  or  under  Similar  Arrangements  [$  1058]  p  636 

I.  Persons  Riding  on  Vehicles  or  in  Places  Not  Proper  for  Passengers  [$$  1059-1060]  p  637 

1.  In  General  [$  1059]  p  637 

2.  On  Freight  Trains  [$  1060]  p  640 

J.  Persons  Attending  Passengers  [$  1061]  p  642 
'    K.  Stealing  Ride  as  an  Offense  [{  10S2]  p  642 

m.  DUTY  TO  RECEIVE  AND  TRANSPORT  PASSENGERS  [U  1063-1068]  p  643 

A.  InGeneral  [$  1063]  p  643 

B.  What  Persons  May  Be  Refused  Ttansportalion  [J  1064]  p  644 

C.  Waiver  of  Grounds  for  Refusal  [$  1065]  p  646 

D.  Duty  to  Carry  on  Freight  and  Special  Trains  or  Cars  [$  1066]  p  646 

E.  Remedy  of  Passenger  for  Refusal  of  Carriage  [$  1067]  p  647 

F.  Damages  [$  1068]  p  648 

17.  STATUTORY  REGULATIONS  IN  GENERAL  U  1069]  p  649 

▼.  RULES  AND  REGULATIONS  OF  CARRIER  IN  GENERAL  [$}  1070-1077]  p  650 

A.  Power  to  Make  [$  1070]  p  650 

B.  Regulations  Must  Be  Reasonable  U  1071]  p  652 

C.  Notice  of  Regulations  [$  1072]  p  654 

D.  Duty  to  Obey;  Enforcernent  [$  1073]  p  655 

E.  Waiver  or  Abrogation  of  Rules  \i  1074]  p  655 

F.  Use  of  Carrier's  Premises  [$$  1075-1077]  p  656 

1. In  General  [}  1075]  p  656 

2.  Exclusive  Privileges  [$  1076]  p  657 

3.  Designating  Places  for  Hacks  to  Stand  (J  1077]  p  659 

VL  FARES,  TICKETS,  AND  SPECIAL  CONTRACTS  [$$  1078-1150]  p  660 
A.  Fare  [U  1078-1106]  p  660 

1.  Definitions  [$  1078]_p  660 

2.  Rate  or  Amount  of  Fare  [U  1079-1091]  p  660 

a.  Rate  Fixed  by  Carrier  [$}  1079-1080]  p  660 

(1)  In  General  [$  1079]  p  660 

(2)  Published  Rates  [$  1080]  p  662 

b.  Legislative  Regulation  of  Fares  [{$  1081-1088]  p  662 

11)  In  General  {{  1081]  p  662 

(2)  Delegation  of  Power  [{  1082]  p  663 

(3)  Limitations  on  Power  of  Legislature  {$  1083]  p  664 

(4)  Reasonableness  of  Rates  [$  1084]  p  665 

(5)  Particular  Regulations  [}$  1085-1088]  p  667 

(a)  In  General  [J  1085]  p  667 

(b)  Minimum  and  Maximum  Rates  [$  1086]  p  669 

(c)  Reduced  Fare  to  Pupils  [$  1087]  p  670 

(d)  Mileage  Books  [}  1088]  p  671 

c.  Municipal  Regulation  of  Street  Railroad  Fares  ($$  1089-1090]  p  672 

(1)  In  General  [$  1089]  p  672 

(2)  Limitations  on  Power  ($  1090]  p  675 

d.  Proceedings  to  Enforce,  or  Obtain  Relief  from,  Rates  [$  1091]  p  675 

3.  Right  to  Require  Fare  [J  1092]  p  677 

4.  Excessive  and  Unauthorized  Charges;  Recovery  (}}  1093-1099)  p  678 

a.  In  General  [J  1093]  p  678 

b.  Penalty  and  Offenses  [H  1094-1099]  p  678 

(1)  In  General  [}  1094]  p  678 
'  '     (2)  Who  May  Recover  [$  1095]  p  679 

(3)  Defenses  [}}  1096-1097]  p  679 

(a)  In  General  [{  1096]  p  679 

(b)  Mistake  1$  1097]  p  680 

(4)  Amount  and  Number  of  Penalties  Recoverable  [}  1098]  p  680 

(5)  Actions  [j  1099]  p  681 

5.  Time,  Place,  and  Mode  of  Tender  or  Payment  [H  1100-1104]  p  681 

a.  In  General  ]{  1100]  p  681 

b.  Depositing  Fare  [J  1101]  p  681 

c.  Medium  of  Payment  [}  1102].p  682 

d.  Amount  of  Tender;  Making  Change  [J  11031 P  683 
e.  By  and  to  Whom  Tender  or  Payment  Made  [j  1104]  p  683 
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6.  Back  Fare  [$  1 105]  p  684  '  .      . 

7.  Passenger  on  Wrong  Train  ({  1106]  p  684 

B.  Tickets  [$$  1107-1134]  p  684 

1.  Purchase  and  Sale  [}$  1107-1115]  p  684  . 

a.  In  General  [$  1 107]  p  684 

b.  Authority  to  Sell  Tickets;  Brokers  [J  1108]  p  686 

c.  Sale  on  Credit  [{  1109]  p  687 

d.  Delivery  to  Purchaser  [J  1110]  p  687 

e.  Extra  Charge  on  Failure  to  Purchase  Ticket  [$}  1111-1115]  p  687 

(1)  In  General  [$  1111]  P  687 

(2)  Opportunity  to  Purchase  [$$  1112-1113]  p  688 

(a)  In  General  [$  1112]  p  688 

(b)  Time  for  Keeping  Open  Office  [J  1113]  p  689 

(3)  Sufficiency  of  Effort  to  Procure  Ticket  ]$  1114]  p  690 

(4)  Waiver  of  Right  to  Demand  Extra  Fare  [{  1115]  p  690 

2.  Representations  and  Acts  of  Agent  or  Employee  [$  1116]  p  690 

3.  Nature  and  Effect  of  Ticket  [U  1117-1118]  p  691 

a.  In  General  [$  1117]  p  691 

b.  Construction;  What  Law  Governs  [J  1118]  p  693 

4.  Tickets  over  Connecting  Lines  [§  1119]  p  693 

5.  Requiring  Ticket  or  Permit  on  Freight  Train  [{  1120]  p  694 

6.  Transferability  of  Tickets  [J{  1121-1126]  p  694 

a.  In  General  [{  1121]  p  694 

b.  Restriction  of  Use  to  Original  Purchaser  [$  j  1122-1126]  p  694 

(1)  In  General  [$  1122]  p  694 

(2)  Failure  to  Affix  Signature  I J  1123]  p  695 

'  (3)  Ticket  Issued  in  Wrong  Name;  Assumed  Name  [J  1124]  p  695 

(4)  Ticket  Intended  for  Several  Persons  [J  1125]  p  698- 

(5)  Injunction  [$  1126]  p  696 

7.  Forfeiture  of  Ticket  [{  1127]  p  696 

8.  Exhibition  and  Surrender  of  Tickets  [$$  1128-1132]  p  697 

a.  In  General  [J  1128]  p  697 

b.  Right  to  Token  in  Exchange  [{  1129]  p  698 

c.  Holder  of  Commutation  Ticket  [}  1130]  p  698 

d.  Coupon  Tickets;  Detachment  of  Coupons  [}  1131]  p  698 

e.  Where  Ticket  Is  Lost  [J  1132]  p  698 

9.  Redemption  of  Unused  Ticket  [$$  1133-1134]  p  699 

a.  InGeneral  [$  1133]  p  699 

b.  Place  and  Time  of  Redemption  [$  1134]  p  700  .         . 

C.  Conditions  and  Limitations;  Special  Contracts  [}$  1135-1147]  p  700 

1.  InGeneral  [jl  135]  p  700 

2.  Knowledge  and  Assent  of  Passenger  [}$  1136-1137]  p  702 

a.  In  General  [$  1136]  p  702 
-      b.  Special  Tickets  or  Contracts  [$  1137]  p  702 

3.  Limitations  as  to  Time  [$}  1138-1140]  p  703 

a.  In  General  [$  1138]  p  703 

b.  Particular  Limitations  Construed  [J  1139]  p  704 

c.  Effect  of  Expiration  of  Time  Limit  [J  1140]  p  704 

4.  Limitations  as  to  Trains  [$  1141]  p  706 

5.  Stamping,  Signing,  and  Identification  [{$  1142-1145]  p  706 

a.  In  General  [$  1142]  p  706 

b.  Sufficiency  of  Identification  [$  1143]  p  707 

c.  Effect  of  Noncompliance  [{{  1144-1145]  p  707 

(1)  Failure  or  Refusal  of  Agent  to  Act  ]$  1144]  p  707 

(2)  Where  Purchaser  Is  at  Fault  [i  1145]  p  707 

6.  Waiver  of  Conditions  [H  1146-1147]  p  708 

a.  In  General  [$  1146]  p  708 

b.  Omission  to  Enforce  Condition  [J  1147]  p  708 

D.  Passes  [$}  1148-1150]  p  709 

1.  InGeneral  [{  1148]  p  709  . 

2.  Passes  Forbidden  by  Law  I J  1149]  p  710 

3.  Revocability  of  Pass  [j  1150]  p  712 

VH.  LIMITATION  OF,  OS  EXEMPTION  FROM,  LIABILITY  [$$  1151-1164]  p  712 

A.  In  General  [${  1151-1153]  p  712 

1.  Early  Rule  [I  1151]  p  712 

2.  Present  Rules  [U  1152-1153]  p  712 
*       a.  By  Contract  [$  1152]  p  712 

b.  By  Notice  [I  1153]  p  714 

B.  For  Negligence  [U  1154-1164]  p  714 

1.  In  General  [$  H54]  p  714 

2.  Degrees  of  Negligence  (J  1155]  p  718  t         ' 
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3.  Negligence  of  Carrier  and  That  of  Its  Employees  [ft  1156)  p  718 

4.  Applications  of  Ride  to  Particular  Classes  of  Passengers  [ftft  1157-1162]  p  719 

a.  In  General  [$1157]  p  719 

b.  Gratuitous  Passengers;  Free  Passes  [{  1158]  p  720 

c.  Employees  of  Others  in  General  [ft  1159]  p  721 

d.  Drovers'  Passes  or  Contracts  [ft  11*60]  p  723 

e.  Express  Messengers  [J  1161]  p  725 

f.  Mail  Agents  [ft  1162]  p  726 

5.  Transportation  over  Connecting  Lines  [ft  1163]  p  726 

6.  What  Law  Governs  [ft  1164]  p  726 

TIIL  EJECTION  OF  PASSENGERS  AND  INTRUDERS  [ftft  1165-1228]  p  727 

A.  Disorderly  Conduct;  Obnoxious  Persons  [ftft  1165-1166]  p  727 

1.  In  General  [ft  1165]  p  727. 

2.  Intoxicated  Passengers  [ft  1166]  p  729 

B.  Failure  or  Refusal  to  Comply  with  Regulations  [{ft  1167-1171]  p  730 

i.  In  General  [ft  1167]  p  730 

2.  Separation  of  Races  [ft  1168]  p  730 

3.  Conducting  Business  in  Carrier's  Vehicle  or  Depot  [ft  1169]  p  731 

4.  Riding  on  Freight  Trains  [ft  1170]  p  731 

5.  Riding  in  Cars  Reserved  for  Women  [ft  1171]  p  731 

C.  Failure  or  Refusal  to  Pay  Fare  or  Produce  Ticket  [{ft  1172-1176]  p  731 

1.  In  General  [ft  1172]  p  731 

2.  Where  Failure  or  Refusal  Is  Justified  [ft  1173]  p  734 

3.  Opportunity  to  Pay  Fare  or  Produce  Ticket  [ft  1174]  p  735 

4.  Failure  to  Procure  Ticket  or  Permit  for  Freight  Train  [ft  1175]  p  735 

5.  Extra  Fares  or  Charges  [ft  1176]  p  736 

D.  Taking  Wrong  Train;  Carried  Past  Destination;  Turning  Back  Car  [ft  1177]  p  737 

E.  Defective  or  Invalid  Ticket  [ftft  1178-1184]  p  739 

1.  In  General  [ft  1178]  p  739 

2.  Failure  to  Comply  with  Conditions  of  Ticket  [{J  1179-1180]  p  740 

a.  In  General  [ft  1179]  p  740 

b.  Conditions  as  to  Signing,  Stamping,  and  Identification  [ft  1180]  p  740 

3.  Where  Time  Limit  Has  Expired  [ft  1181]  p  742 

4.  Where  Defect  IsDuelo  Agent's  Mistake  [ftft  1182-1184]  p  743 

a.  Rule  That  Ticket  Is  Conclusive  Evidence  as  to  Rioht  to  Transportation  [ft  1182]  p  743  • 

b.  Rule  That  Ticket  Is  Not  Conclusive  Evidence  of  Right  to  Transportation  [ft  1183]  p  744 

c.  Reliance  on  Representations  of  Agent  [ft  1184]  p  745 

F.  Mistake  of  Conductor  as  to  Right  to  Transportation  [ftft  1185-1186]  p  746 

1.  In  General  [ft  1185]  p  746 

2.  Mistake  of  First  Conductor  [ft  1186]  p  747 

G.  Payment  or  Tender  of  Fare  to  Prevent  Ejection  [ftft  1187-1189]  p  748 

1.  Before  Steps  Taken  for  Ejection  [J  1187]  p  748 

2.  After  Steps  Taken  for  Ejection  [J  1188]  p  750 

3.  Sufficiency  of  Payment  or  Tender  [J  1189]  p  751 
H.  What  Constitutes  Ejection  [ft  1190]  p  752 

I.  Place  or  Time  of  Ejection  [ftft  1191-1192]  p  753 

1.  In  General  [ft  1191]  p  753 

2.  At  Improper  Time  or  Place  [ft  1192]  p  754 
J.  Manner  of  Ejection  [ftft  1193-1196]  p  756 

1.  In  General  [ft  1193]  p  756 

2.  Use  of  Force  [J  1194]  p  757 

3.  From  Moving  Train  or  Car  [ft  1195]  p  759 

4.  Resistance  [ft  1196]  p  760 

•    K.  Return  of  Fare  or  Ticket  [ft  1197]  p  762 

L.  Right  to  Arrest  or  Detain  Passenger  [ft  1198]  p  762 
M.  Liability  for  Wrongful  Ejection  [ft  ft  1199-1201]  p  763 

1.  In  General  [ft  1199]  p  763 

2.  Applications  of  Rules  [ft  1200]  p  764 

3.  Companies  and  Persons  Liable  [{  1201]  p  765 
N.  Contributory  Act  or  Negligence  [ft  1202]  p  766 

O.  Damages  [ftft  1203-1212]  p  767 

1.  In  General  [ft  1203]  p  767 

2.  Expense;  Lose  of  Time;  Inconvenience  [ft  1204]  p  767 

3.  Physical  Injuries  [ft  1205]  p  768 

4.  Humiliation  and  Mental  Suffering  [ft  1206]  p  768 

5.  Proximate  and  Remote  Damages  [ft  1207]  p  770 

6.  Mitigation  of  Damages  [{  1208]  p  771 

7.  Duty  to  Prevent  or  Reduce  Damages  [{  1209]  p  772 

8.  Exemplary  Damages  [{  1210]  p  772     . 

9.  Nominal  Damages  [ft  1211]  p  776 

10.  Inadequate  or  Excessive  Damages  [ft  1212]  p  776 
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P.  Actions  for  Wrongful  Ejection  M  1213-1228]  p  779 

1.  Form  of  Action  [J  1213]  p  779 

2.  Jurisdiction  and  Venue  [}  1214]  p  780 

3.  Pleading  [$$  1215-1221]  p  780 

a.  Declaration,  Complaint,  or  Petition  [U  1215-1218]  p  780 

(1)  In  General  [$  1215]  p  780       ' 

(2)  Allegation  of  Ejection  [$  1216]  p  781 

(3)  Allegation  of  Damages  [j  1217]  p  782 

(4)  Matters  of  Defense;  Compliance  with  Rules  [$  1218]  p  783 

b.  Plea  or  Answer  [$  1219]  p  783 

c.  Replication  or  Reply  [}  1220]  p  783 

d.  Issues,  Proof,  and  Variance  [$  1221]  p  784 

4.  Evidence  [H  1222-1224]  p  786 

a.  Presumptions  and  Burden  of  Proof  [$  1222]  p  786 

b.  Admissibility  of  Evidence  [{  1223]  p  787 

c.  Weight  and  Sufficiency  of  the  Evidence  [$  1224]  p  790 

5.  Trial  ]$$  1225-1227]  p  791 

a.  Questions  of  Law  and  Fad  [J  1225]  p  791 

b.  Instructions  [J  1226]  p  793 

c.  Verdict  and  Findings  [$  1227]  p  798 

6.  Appeal  and  Error  [J  1228]  p  798 

IX.  PERFORMANCE  OF  CONTRACT  OR  DUTY  TO  TRANSPORT  [f  f  1229-1293]  p  798 

A.  In  General  [j  1229]  p  798 

B.  On  Proper  Train  or  Conveyance  [J$  1230-1231]  p  799 

1.  In  General  [J  1230]  p  799 

2.  Duty  of  Passenger  to  Inquire;  Taking  Wrong  Train  or  Car  [J  1231]  p  801 

C.  Route  to  Be  Pursued  [i  1232]  p  802 

D.  Receiving  and  Taking  Up  Passengers  [§  1233]  p  802 

E.  Accommodations  and  Facilities  during  Transit  [  j$  1234-1237]  p  803 

1.  In  General  [J  1234]  p  803 

2.  Duty  to  Furnish  Transportation  Facilities  ]$  1235]  p  805 

3.  Duty  to  Furnish  Seats  [$  1236]  p  805 

4.  Accommodations  According  to  Contract  [{  1237]  p  807 

F.  Continuous  Trip  According  to  Terms  of  Contract  [U  1238-1243]  p  807 

1.  In  General  [$  1238]  p  807 

2.  Stop-Over  Privileges  [$$  1239-1243]  p  807 

a.  In  General  [J  1239]  p  807 

b.  When  Stop-Over  Is  Permitted  [{  1240]  p  808 

c.  Where  Ticket  Is  in  Coupon  Form  ]$  1241]  p  809 

d.  Where  Privilege  Is  Subject  to  Conditions  [{  1242]  p  809 

e.  When  Privilege  Is  Exhausted  ($  1243]  p  810 

G.  Changes  and  Transfers  to  Other  Trains  or  Lines;  Performance  by  Connecting  Line  [{$  1244-1262]  p 
810 
1.  Transferring  from  One  Car  or  Train  to  Another;  Street  Car  Transfers  ]{$  1244-1258]  p  810 

a.  In  General  [J  1244]  p  810 

b.  Statutory  Requirement  of  Transfer  [J  1245]  p  811   • 

c.  Duty  of  Employee  to  Give  Transfer;  Acceptance  [$  1246]  p  813 

d.  Rule  of  Carrier  Requiring  Transfer  Tickets  [i  1247]  p  813 

e.  Time  of  Demanding  Transfer  [J  1248]  p  814 

f.  Point  of  Transfer  [{  1249]  p  814 

g.  Limit  of  Use  of  Transfer  [J  1250]  p  815 
h.  Inspection  of  Transfer  [J  1251]  p  815 

i.  Penalty  for  Refusal  to  Issue  or  Accept  Transfer  [J  J  1252-1257]  p  816 

(1)  In  General  [$  1252]  p  816 

(2)  Companies  Liable  [  j  1253]  p  816 

(3>  Who  Entitled  to  Penalty  ]$  1254]  p  816 

(4)  Defenses  [J  1255]  p  817 

(5)  Actions  [J  1256]  p  817 

(6)  Number  of  Penalties  Recoverable  [  j  1257]  p  818 

j.  Penalty  for  Unlawfully  Selling  or  Buying  Transfer  [$  1258]  p  818 
2.  Transfers  between  Independent  Lines  [{$  1259-1262]  p  818 

a.  Nature  and  Extent  of  Initial  Carrier's  Liability  [U  1259-1261]  p  818 

(1)  Rule  of  Liability  Throughout  [i  1259]  p  818 

(2)  Rule  of  No  Extra  Terminal  Liability  [J  1260]  p  818 

(3)  Assumption  of  Liability  Throughout;  Special  Contract  [}  1261]  p  820 

b.  Nature  and  Extent  of  Connecting  Carrier's  Liability  [$  1262]  p  821 
H.  Duty  to  Carry  to,  and  to  Stop  at,  Destination  [}{  1263-1270]  p  821 

1.  In  General  [j  1263]  p  821 

2.  Duty  to  Stop  at  Destination  [U  1264-1265]  p  822 

a.  In  General  [}  1264]  p  822 
b.    Under  Special  Contract  [j  1265]  p  823 ^^^^^^ 
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3.  Carried  Past  Destination  [$  1266]  p  824 

4.  Duty  to  Stop  at  Flag  Stations  [$  1267]  p  825 

5.  Duty  to  Stop  at  Places  Other  Than  Stations  [$  1268]  p  826 

6.  Duty  to  Stop  at  Platform  or  Suitable  Place  [$  1269]  p  826 

7.  Penalty  for  Failure  to  Stop  at  Station  [{  1270]  p  827 

I.  Duly  to  Announce  or  Give  Notice  of  Arrival  at  Station  [$$  1271-1273]  p  828 

1.  In  General  {«  1271]  p  828 

2.  Sufficiency  of  Announcement  or  Notice  [$  1272]  p  829 

3.  Awakening  Passenger  [J  1273]  p  830 

J.  Duty  in  Connection  with  Alighting  of  Passenger  {§  1274]  p  830 
K.  Time  of  Transportation;  Delay  ($$  1275r-1276]  p  831 

1.  In  General  [J  1275]  p  831 

2.  Obligation  to  Conform  to  Time-Tables  1$  1276]  p  831 
L.  Damages  [{$  1277-1282]  p  833 

1.  In  General  1$  1277]  p  833 

2.  Physical  and  Mental  Suffering;  Inconvenience  ($  1278]  p  835 

3.  Special  Damages  Dependent  on  Knowledge  of  Circumstances  [$  1279]  p  838 

4.  Nominal  Damages  [}  1280]  p  839  " 

5.  Exemplary  Damages  [J  1281]  p  840 ' 

6.  Inadequate  or  Excessive  Damages  [J  1282]  p  841 
M.  Actions  m  1283-1293]  p  843 

1.  Nature  and  Form  of  Action  [$  1283]  p  843 

2.  Jurisdiction  and  Venue  [$  1284]  p  843 

3.  Pleading  [{$  1285-1286]  p  843 

a.  Declaration,  Complaint,  or  Petition  [$  1285]  p  848 

b.  Plea  or  Answer  [{  1286]  p  845 

4.  Issues,  Proof,  and  Variance  [$  1287]  p  845 

5.  Evidence  [$}  1288-1290]  p  846 

a.  Presumptions  and  Burden  of  Proof  [J  1288]  p  846 

b.  Admissibility  [}  1289]  p  847 

c.  Weight  and  Sufficiency  [J  1290]  p  849 

6.  Trial  [U  1291-1292]  p  849 

a.  Questions  of  Law  and  Fact  [$  1291]  p  849 

b.  Instructions  [$  1292]  p  851- 

7.  Costs  [$  1293]  p  853 

X.  PERSONAL  INJURIES  [}}  1294-1480]  p  854 

A.  Care  Required  and  Liability  of  Carrier  in  General  [{$  1294-1322]  p  854 
,  1.  General  Rule  [$  1294]  p  854 

2.  Statements  of  Care  Required  [{{  1295-1300]  p  854 

a.  In  General  [{  1295]  p  854 

b.  Highest  Degree  of  Care,  SkiU,  and  Diligence  [}{  1296-1297]  p  856 

(1)  In  General  (J  1296]  p  856 

(2)  Highest  Practical  Care  (J  1297]  p  858 

c.  Extraordinary  Care  and  Caution  [J  1298]  p  860 

d.  Limitations  of  Rules  [$  1299]  p  860 

e.  Continuance  of  Care;  Varying  According  to  Time  and  Place  [§  1300]  p  861 

3.  What  Law  Governs  [$  1301]  p  863 

4.  Carrier  Not  Insurer;  Liable  Only  for  Negligence  [$  1302]  p  863 

5.  Liability  as  Affected  by  Means  of  Conveyance  [H  1303-1307]  p  864 

a.  In  General  [$  1303]  p  864 

b.  Freight  or  Mixed  Trains  [$  1304]  p  865  i 

c.  Stagecoaches;  Motor  Vehicles  [$  1305]  p  867 

d.  Street  Cars  of  Various  Kinds  [J  1306]  p  867 

e.  Elevators  [}  1307]  p  869 

6.  Care  Required  in  Employment  of  Employees  [{{  1308-1309]  p  871 

a.  Competency  of  Employees  [}  1308]  p  871 

b.  Number  of  Employees  [J  1309]  p  872 

7.  Care  as  to  Passengers  Who  Do  Not  Pay  Fare  [}  1310]  p  873 

8.  To  Whom  Liable;  Special  Contracts;  Licensees  and  Trespassers  [J  131 1]  p  874 

9.  Companies  or  Persons  Liable  [U  1312-1321]  p  876 

a.  In  General  [$  1312]  p  876 

b.  Carrier  or  Contractor  [J  1313]  p  878 
o.  Carrier  or  Charterer  [  j  1314]  p  879 

d.  Carrier  Permitting  Use  of  Road  or  Train  by  Another  [}  1315]  p  879 

e.  Carrier  Using  Other  Road  [$  1316]  p  880 

f.  Lessor  of  Lessee  (}$  1317-1318]  p  881 

(1)  Liability  of  Lessor  [j  1317]  p  881 

(2)  Liability  of  Lessee  [$  1318]  p  882 

g.  Carriers  Using  Same  Station  Facilities;  Union  Depot  Company  [}  1319]  p  882 
h.  Joint  and  Several  Liability  [}  1320]  p  883 

i.  Liability  of  Agents  and  Servants;  Trustee  [i  1321]  p  883 

— ^ 
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10.  Defenses  in  General  ($  1322]  p  884 

B.  Negligence  or  Wrongs  of  Carrier's  Employees  in  General  [$$  1323-1331]  p  884 

1.  Who  Are  Employees  [}  1323]  p  884     ' 

2.  General  Rule  of  Liability  [J  1324]  p  886 

3.  Distinct  Doctrine  as  to  Carriers  [J  1325]  p  888 

4.  Assaults  or  Personal  Violence  [H  1326-1327]  p  889 
'  a.  In  General  [}  1326]  p  889 

b.  Justification  of  Assault;  Provocation  [J  1327]  p  893 

5.  Abusive  and  Insulting  Language  or  Conduct  [J  1328]  p  895 

6.  Acts  of  Employee  as  Police  Officer;  Special  Officer  [i  1329]  p  896 

7.  Care  as  to  Passengers  under  Disability  [JJ  1330-1331]  p  897 

a.  In  General  [{  1330]  p  897 

b.  Passenger  Taken  Sick  during  Transit  [$  1331]  p  900 

C.  Acts  of  Fellow  Passengers  or  Other  Third  Persons  [H  1332-1334]  p  900 

1.  Protection  against  Injuries  from  Fellow  Passengers  [$$  1332-1333]  p  900 

a.  General  Rule  [$  1332]  p  900 

b.  Applications  of  Rule  [$  1333]  p  902 

2.  Protection  against  Injuries  from  Other  Third  Persons  [J  1334]  p  906 

D.  Act  of  God,  Vis  Major,  or  Inevitable  Accident  [$  1335]  p  908 

E.  Duty  to  Warn  Passenger  as  to  Danger  [J  1336]  p  910 

F.  Care  Required  and  Liability  as  to  Condition  and  Use  of  Premises  [}$  1337-1347]  p  911 

1.  In  General  [}  1337]  p  911 

2.  Safe  Approaches;  Ingress  and  Egress  [$  1338]  p  912  » 

3.  Safety  of  Ingress  and  Egress  at  Unusual  Place  [}  13391  p  913 

4.  Safety  of  Place  for  Getting  on  Board  or  Alighting  [$  1340]  p  914 

5.  Safety  of  Stations,  Platforms,  Walks,  and  Landing  Places  [$}  1341-1346]  p  916 

a.  In  General  [}  1341]  p  916 

b.  Limitations  of  Rule  [J  1342]  p  919 

c.  Duty  to  Keep  Premises  Lighted  [i  1343]  p  919 

d.  Accumulations  of  Snow  and  Ice  [J  1344]  p  920 

e.  Protection  from  Crowds  [$  1345]  p. 921 

f.  Duty  to  Keep  Station  Open,  Heated,  and  Comfortable  [}  1346]  p  921 

6.  To  Whom  Carrier  Liable  for  Unsafe  Premises  [§  1347]. p  923 

G.  Care  Required  and  Liability  as  to  Passengers  Boarding  or  Alighting  from  Vehicle  [}$  1348-1370]  p  924 

1.  In  General  [$  1348]  p  924 

2.  Duty  to  Warn  as  to  Danger  [{  1349]  p  925 

3.  Boarding  or  Alighting  from  Moving  Train  or  Car  [  j  1350]  p  926 

4.  Operating  Other  Cars  or  Trains  (}  1351]  p  928 

5.  Assistance  of  Passengers  [U  1352-1353]  p  931  ' 

a.  In  General  {$  1352]  p  931 
r  b.  Duty  Dependent  on  Circumstances  ($  1353]-p  932 

6.  Appliances  and  Means  for  Boarding  or  Alighting  [$  1354]  p  933 

7.  Opportunity  and  Time  for  Getting  on  Board  [J  1355]  p  934 

8.  Opportunity  and  Time  for  Alighting  [$  1356]  p  935 

9.  Reasonable  Time  Dependent  on  Circumstances  [J  1357]  p  936 

10.  Moving  Train  While  Passenger  Is  Boarding  or  Alighting  [  j  1358]  p  937 

11.  Warning  of  Movement  of  Train  [J  1359]  p  939 

12.  Care  at  Places  Other  Than  Regular  Stopping  Places  [{$  1360-1361]  p  939 

a.  In  General  [  j  1360]  p  939 

b.  Stop  after  Call  of  Station  [$  1361]  p  941 

13.  Care  as  to  Persons  Not  Passengers  [4  1362]  p  942 

14.  Street  Car  Cases  ]$$  1363-1369]  p  944 

a.  In  General  [J  1363]  p  944 

b.  Duty  to  Stop  Car  [i  1364]  p  945    . 

c.  Time  for  Boarding  or  Alighting  in  General  [i  1365]  p  946 

d.  Starting  Car  before  Passenger  Seated  [$.1366]  p  947 

e.  Starting  Car  While  Passenger  Boarding  or  Alighting  [$  1367]  p  948 
i.  Starting  Up  Car  before  Stopping  [}  1368]  p  950 

g.  Duty  to  See  That  All  Passengers  Have  Reached  Place  of  Safety  [{  1369]  p  951 

15.  Elevator  Cases  [J  1370]  p  952 

H.  Care  Required  and  Liability  as  to  Machinery,  Tracks,  and  Appliances  [}$  1371-1379]  p  953 

1.  Sufficiency  and  Maintenance  in  General  [J  1371]  p  953 

2.  Inspection  [J  1372]  p  953 

3.  Latent  Defects  [J  1373]  p  954 

4.  Well  Known  and  Approved  Machinery  and  Appliances  [$  1374]  p  955 
6.  Care  as  to  Track  [i  1375]  p  956 

6.  Obstruction  on  or  near  Track;  Dangers  from  Animals'  [{  1376]  p  957 

7.  Safe  Cars  or  Other  Vehicles  [{{  1377-1378]  p  958 

a.  In  General  [J  1377]  p  958 

b.  Applications  of  Rule  [J  1378]  p  960 

8.  Elevator  Cases  [f  1379]  p  962 
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I.  Care  Required  and  Liability  in  Management  and  Operation  [$$  1380-1391]  p  963 

1.  In  General  [}  1380]  p  963 

2.  Providing  for  Safety  and  Comfort  of  Passengers  on  Trains  [J  1381]  p  965 

3.  Overcrowding  [}  1382]  p  966 

4.  Liability  for  Collisions  [}  J  1383-1385]  p  967 

a.  In  General  [J  1383]  p  967 

b.  Concurrent  Negligence  of  Two  Carriers  [J  1384]  p  969 

c.  Avoidance  of  Collisions  with  Animals,  Vehicles,  or  Other  Obstacles  on  or  near  Track  [ $  1385] 

p971 

5.  Dangerous  Rate  of  Speed  [{  1386]  p  972 

6.  Sudden  Jerks  and  Jolts  [J  1387]  p  973 

7.  Acts  in  Emergencies  [J  13881  P  076 

8.  Passengers  Riding  in  Dangerous  Places  [J  1389]  p  976 

9.  Duty  to  Avoid  Misleading  Passengers  as  to  Movements  of  Trains  [}  1390]  p  977 
10.  Duty  to  Injured  Passenger  [J  1391]  p  978 

J.  Proximate  Cause  of  Injury  [J  1392]  p  978 
K.  Damages  [$$  1393-1402]  p  982 

1.  In  General  [I  1393]  p  982 

2.  Expenses;  Loss  of  Time  [J  1394]  p  983 

3.  Physical  and  Mental  Suffering  [$  1395]  p  984 

4.  Exemplary  Damages  [{{  1396-1398]  p  986 

a.  In  General  [$  1396]  p  986 

b.  For  Acts  of  Employees  [H  1397-1398]  p  987 

(1)  Mere  Negligence  [J  1397]  p  987 

(2)  Malice,  Willfulness,  or  Gross  Negligence  [}  1398]  p  987 

5.  Amount  of  Damages  [$$  1399-1402]  p  990 

a.  In  General  [J  1399]  p  990 

b.  Circumstances  Affecting  Amount  of  Damages  [JJ  1400-1401]  p  990 

(1)  In  General  [}  1400]  p  990 

(2)  Effect  of  Passenger's  Negligence  or  Imprudence  [{  1401]  p  991 

c.  Excessive  or  Inadequate  Damages  [J  1402]  p  992 
L.  Actions  for  Personal  Injuries  [H  1403-1480]  p  995 

1.  Form  of  Action  [{  1403]  p  995  •  j 

2.  Conditions  Precedent  [$  1404]  p  995 

3.  Jurisdiction  and  Venue  [$  1405]  p  996 

4.  Parties  [J  1406]  p  997 

5.  Pleading  M  1407-1417]  p  997 

a.  Declaration,  Complaint,  or  Petition  [U  1407-1416]  p  997 

(1)  In  General  [$  1407]  p  997 

(2)  Relation  of  Carrier  and  Passenger  [$  1408]  p  1000 

(3)  Negligence  or  Wrong  Generally  [$  1409]  p  1001 

(4)  Acts  of  Employees,  Fellow  Passengers,  and  Other  Third  Persons  [}  1410]  p  1004 

(5)  Place  and  Time  [{  1411]  p  1006 

(6)  Passengers  Boarding  or  Alighting  from  Cars  [i  1412]  p  1006 

(7)  Matters  of  Defense;  Contributory  Negligence  [$  1413]  p  1008 

(8)  Proximate  Cause  [i  1414]  p  1009 


(9)  Joinder  of  Counts;  Duplicity  [J  1415]  p  1010 

(io) " 


(10)  Amendment  [J  1416]  p  1011 
b.  Plea  or  Answer  [$  1417]  p  1011 

6.  Issues,  Proof,  and  Variance  [J  J  1418-1423]  p  1012 

a.  Issues  [i  1418]  p  1012 

b.  Matters  to  Be  Proved  [$  1419]  p  1013 

c.  Evidence  Admissible  under  Pleadings  [J  J  1420-1422]  p  1015 

(1)  In  General  [}  1420]  p  1015 

(2)  Under  Specific  and  General  Allegations  of  Negligence  [{  1421]  p  1015 

(3)  Under  General  Denial  or  General  Issue  [J  1422]  p  1017 

d.  Variance  [}  1423]  p  1018 

7.  Evidence  [j$  1424-1452]  p  1020 

a.  Presumptions  and  Burden  of  Proof  [H  1424-1436]  p  1020 

(1)  In  General  [J  1424]  p  1020 

(2)  As  to  Negligence  or  Wrong  [$$  1425-1435]  p  1022 

(a)  In  General  [J  1425]  p  1022 

(b)  Res  Ipsa  Loquitur  [$$•  1426-1434]  p  1023 

aa.  General  Rule  [{  1426]  p  1023 

bb.  When  Rule  Does  Not  Apply;  Waiver  [$  1427]  p  1028 

cc.    Applications  of  Rule  to  Particular  Accidents  [JJ  1428-1433]  p  1029 

(aa)  In  General  [$  1428]  p  1029 

Cbb)  Sudden  Jerks  or  Sudden  or  Premature  Starts  [J  1429]  p  1030 

(cc)  Collisions  [J  1430]  p  1032 

(dd)  Derailments  [{  1431]  p  1034 
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(ee)  Breaking  of  Machinery  or  Appliances  or  Defects  [$  1432]  p  1036 
(ff)  Explosions  [$  1433]  p  1037 
dd.  Rebutting  Presumption  [J  1434]  p  1038     • 
(c)  Elevator  Cases  [J  1435]  p  1039 
(3)  Relation  of  Carrier  and  Passenger  [$  1436]  p  1040 

b.  Admissibility  of  Evidence  [J  J  14S7-1449]  p  1041 

(1)  In  General  [{  1437]  p  1041 

(2)  Relation  of  Carrier  and  Passenger  [J  1438]  p  1042 

(3)  Competency  and  Selection  of  Carrier's  Employees  [J  1439]  p  1043 

(4)  Circumstances  Affecting  Acts  or  Omissions  of  Carrier's  Employees  [J  1440]  p  1044 

(5)  Condition  of  Carrier's  Premises  [J  1441]  p  1045 

(6)  Condition  of  Vehicles  and  Appliances  [$  1442]  p  1046 

(7)  Condition  of  Track  or  Roadbed  [J  1443]  p  1047 

(8)  Taking  Up  and  Setting  Down  Passengers  [i  1444]  p  1049 

(9)  Management  and  Operation  of  Conveyance  [  $  1445]  p  1050 

(10)  Other  or  Similar  Acts  and  Accidents  [$  1446]  p  1052 

(11)  Subsequent  Repairs  and  Precautions  [J  1447]  p  1054 

(12)  Custom  or  Course  of  Business  [J  1448]  p  1054 

(13)  Rules  of  Carrier  [$  1449]  p  1055 

c.  Weight  and  Sufficiency  of  Evidence  [H  1450-1452]  p  1056 

(1)  In  General  [}  1450]  p  1056 

(2)  Negligence  Generally;  Proximate  Cause  [J  1451]  p  1058 

(3)  Applications  of  Rules  [}  1452]  p  1059 
8.  Trial  ({$  1453-1480]  p  1065 

a.  Questions  of  Law  and  Fact  [$$  1453-1473]  p  1065 

(1)  In  General  [$$  1453-1454]  p  1065 

(a)  General  Rule  [$  1453]  p  1065 

(b)  As  Determined  by  the  Evidence  [$  1454]  p  1066 

(2)  Existence  of  Relation  of  Carrier  and  Passenger  [J  1455]  p  1067 

(3)  Negligence  in  General  [{  1456]  p  1068 

(4)  Care  as  to  Children  and  Others  under  Disability  [{  1457]  p  1069 

(5)  Ads  or  Omissions  of  Carrier's  Employees  in  General  [$  1458]  p  1070 

(6)  Number  and  Efficiency  of  Employees  [i  1459]  p  1070 

(7)  Acts  of  Fellow  Passengers  or  Other  Third  Persons  [J  1460]  p  1071 

(8)  Condition  and  Use  of  Carrier's  Premises,  Tracks,  and  Roadbed  [J  1461]  p  1071 

(9)  Taking  Up  Passengers  [$  1462]  p  1072 

(10)  Operating  Trains  Where  Passengers  Are  Being  Received  or  Discharged  [$  1463]  p  1073 

(11)  Condition  of  Cars  and  Equipment  [{  1464]  p  1074 

(12)  Operation  of  Cars  [$  1465]  p  1075 

(13)  Passing  Other  Vehicles  or  Objects  [J  1466]  p  1076 

(14)  Collisions  [$  1467]  p  1077 

(15)  Derailments  [J  1468]  p  1077 

(16)  Setting  Down  Passengers  [$  1469]  p  1077 

(17)  Care  as  to  Persons  Accompanying  Passengers  [J  1470]  p  1079 

(18)  Proximate  Cause  of  Injury  [$  1471]  p  1079 

(19)  Companies  or  Persons  Liable  [J  1472]  p  1080 

(20)  Condition  and  Operation  of  Elevators  [j  1473]  p  1081 

b.  Instructions  [$$  1474-1479]  p  1081 

(1)  Form  and  Sufficiency  in  General  [J  1474]  p  1081 

(2)  Requests  for  Instructions  [$  1475]  p  1087 

(3)  Invading  Province  of  Jury  [$  1476]  p  1088 

(4)  Conformity  to  Pleadings  and  Evidence  [J  1477]  p  1089 

(5)  Proximate  Cause  of  Injury  [$  1478]  p  1093 

(6)  As  to  Presumption  and  Burden  of  Proof  [$  1479]  p  1094 

c.  Verdict,  Findings,  and  Judgment  [J  1480]  p  1095 

XL  CONTRIBUTORY  NEGLIGENCE  OF  PERSON  INJURED  [{}  1481-1528]  p  1096 

A.  In  General  [I  $1481-1491]  p  1096  l    , 

1.  General  Rules  [$  1481]  p  1096 

2.  Persons  under  Disability  [U  1482-1484]  p  1098 

a.  In  General  [$  1482]  p  1098 

b.  Children  [$  1483]  p  1099 

c.  Intoxicated  Passengers  [J  1484]  p  1100 

3.  Acts  in  Emergencies  [$  1485]  p  1100 

4.  Ads  to  Avoid  Inconvenience  [§  1486]  p  1102 

6.  Violations  of  Regulations  or  Directions  [$  1487]  p  1103 

6.  Ads  by  Permission  or  Diredion  of  Employees  ($  1488]  p  1104 

7.  Proximate  Cause  [J  1489]  p  1105 

8.  Injury  Avoidable  Notwithstanding  Contributory  Negligence  [J  1490]  p  1107 

9.  Willful  or  Wanton  Injury;  Gross  Negligence  [i  1491]  p  1108 

B.  Particular  Instances  of  Contributory  Negligence  [$$  1492-1514]  p  1109 

1.  While  on  Premises  or  Approaches;  Going  on  Track  [J  1492]  p  1109 
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2.  Boarding  Train  or  Car  [$$  1493-1495]  p  1114 

a.  In  General  [}  1493]  p  1114 

b.  At  Place  Other  Than  Station  or  Platform  [I  1494]  p  1116 

c.  Moving  Train  or  Car  [J  1495]  p  1116 

3.  Alighting  from  Train  or  Car  [J  j  1496-1506]  p  1119 

a.  In  General  [$  1496]  p  1119 

b.  Preparing  to  Leave  Conveyance  before  It  Stops  [$  1497]  p  1120 

c.  Dangers  on  Station  Platform;  Safe  Exit  [$  1498]  p  1122 

d.  Mode  of  Exit  in  General  [J  1499]  p  1122 

e.  Alighting  at  Improper  Place  [J  1500]  p  1124 

f.  Alighting  from  Moving  Train  or  Car  [J  J  1501-1506]  p  1126 

(1)  In  General  [J  1501]  p  1126 

(2)  Failure  to  Stop  at  Proper  Place,  or  for  Sufficient  Time  [$  1502]  p  1129 

(3)  Act  Obviously  Dangerous  [J  1503]  p  1130 

(4)  Advice,  Permission,  or  Direction  of  Employee  [J  1504]  p  1131 

(5)  Contrary  to  Warning  [$  1505]  p  1133  > 

(6)  Where  Starting  of  Car  or  Train  and  Alighting  Are  Simultaneous  Acts  [$  1506]  p  1133 

4.  Conduct  While  in  Transit  [U  1507-1514]  p  1133 

a.  In  General  [$  1507]  p  1133 

b.  Standing  in  Car  [J  1508]  p  1136 

c.  Changing  Position  [i  1509]  p  1137 

d.  Projecting  Body  or  Limb  from  Car  [$  1510]  p  1139 

e.  Biding  in  Dangerous  or  Improper  Place  [$$  1511-1514]  p  1140 

(1)  In  General  [$  1511]  p  1140 

(2)  In  Cars  Not  Intended  for  Passengers  [J  1512]  p  1142 

(3)  On  Platform,  Running  Board,  or  Steps  [}$  1513-1514]  p  1144 

(a)  In  General  [{  1513]  p  1144 

(b)  On  Street  Cars  [J  1514]  p  1146 

G.  Contributory  Negligence  as  Defense  [H  1515-1528]  p  1150 

1.  Pleading  [$  1515]  p  1150 

2.  Issues,  Proof,  and  Variance  [$  1516]  p  1151 

3.  Evidence  [{}  1517-1519]  p  1151 

a.  Presumptions  and  Burden  of  Proof  [I  1517]  p  1151 

b.  Admissibility  [f  1518]  p  1153 

c.  Weight  and  Sufficiency  [J  1519]  p  1154 

4.  Trial  UJ  1520-1528]  p  1155 

a.  Questions  of  Law  and  Fact  [{$  1520-1523]  p  1155 

(1)  In  General  [J  1520]  p  1155 

(2)  Particular  Applications  of  Rules  [}$  1521-1522]  p  1157 

(a)  Questions  of  Law  [$  1521]  p  1157 

(b)  Questions  of  Fact  [J  1522]  p  1157 

(3)  Elevator  Cases  [$  1523]  p  1160 

b.  Instructions  [$$  1524-1527]  p  1161 

(1)  In  General  [$  1524]  p  1161 

(2)  Conformity  to  Pleadings  and  Issues  [J  1525]  p  1164 

(3)  Invading  Province  of  Jury  [f  1526]  p  1167 

(4)  As  to  Presumptions  and  Burden  of  Proof  [J  1527]  p  1167 

c.  Verdict  and  Findings  [J  1528]  p  1167 

XH.  TRANSPORTATION  IN  PALACE  AND  .SLEEPING  CARS  [f  f  1529-1556]  p  1168 

A.  Character  and  Status  of  Palace  and  Sleeping  Car  Companies  [{  1529]  p  1168. 

B.  Contract  Duty  in  General  [}  1530]  p  1169 

C.  Duty  as  to  Transportation  [$  1531]  p  1170 

D.  Duty  to  Receive  Passengers  {$}  1532-1533]  p  1170 

1.  In  General  [$  1532]  p  1170 

2.  Extra  Fare  and  Ticket  [$  1533]  p  1171 

E.  Safety  and  Comfort  of  Passengers  [$$  1534-1538]  p  1171 

1.  In  General  [J  1534]  p  1171 

2.  Particular  Duties  [J  1535]  p  1172 

3.  Protection  of  Passenger  [${  1536-1538]  p  1173 

a.  In  General  [J  1536]  p  1173 

b.  Assaults  and  Insults  by  Employees  [J  1537]  p  1173 

c.  Assaults  by  Third  Persons  [J  1538]  p  1173 

F.  Ejection  of  Passenger  [$  1539]  p  1173  • 

G.  Duties  and  Liabilities  as  to  Passenger's  Effects  [U  1540-1544]  p  1174 

1.  In  General  [i  1540]  p  1174 

2.  Care  Required  in  General  [§  1541]  p  1175 

3.  Duty  to  Keep  Watch  [$  1542]  p  1176 

4.  Limitation  of  Liability  [J  1543]  p  1177 

5.  Property  for  Which  Liable  [$  1544]  p  1177 
H.  Contributory  Negligence  [$  1545]  p  1178 

I.  Respective  Duties  and  Liabilities  of  Railroad  Company  and  Sleeping  Car  Company'^  1546-1547]  p  1179 
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PART  ONE:    INTRODUCTION 
[By  William  A.  Martin] 
DEFINITION  AND  KINDS  OF  CARRIERS 


[.,  1]  A  carrier  is  one  that  undertakes  the  trans- 
portation of  persons  or  movable  property,1  and  the 
authorities,  both  elementary  and  judicial,  recognize 
two  kinds  or  classes  of  carriers,  namely,  private 
carriers  and  common  carriers.*  A  private  carrier1 
is  one  who,  without  being  engaged  in  such  business 
as  a  public  employment,  undertakes  to  deliver 
goods  in  a  particular  case  for  hire  or  reward.' 
While  a  common  carrier  has  been  defined  as  one 
that  holds  itself  out  to  the  public  to  carry  persons 
or  freight  for  hire,*  the  term  did  not,  at  the  com- 


mon law,  embrace  a  carrier  of  passengers*  and  is 
commonly  confined  to  carriers  of  goods,"  as  distin- 
guished from  common  carriers  of  passengers.7  A 
common  carrier  differs  from  a  private  carrier  in 
two  important  respects:  (1)  In  respect  of  duty, 
it  being  obliged  by  law  to  undertake  the  charge 
of  transportation,  which  none  but  a  common  car- 
rier, without  a  special  agreement,  is.8  (2)  In  re- 
spect of  risk,  the  former  being  regarded  by  the  law 
as  an  insurer,  the  latter  being  liable  like  ordinary 
bailees.9 


IL   APPLICABILITY  OF  LAW  OF  BAILMENTS 


[J  2]  A.  To  Carriage  of  Goods.  The  rules  of 
liability  applicable  to  private  carriers  of  goods  are 
those  which  are  in  general  applicable  to  ordinary 
bailees,10  and  the  law   as  to   common  carriers  of 


goods  is  a  branch  of  the  law  relating  to  the  subject 
of  bailments.11  That  is,  the  carrier  of  goods  is  a 
bailee,  and,  aside  from  any  considerations  of  pub- 
lic policy  which  affect  the  liability  of  a  carrier 


1.    Abbott  L.  T). 

«.  Tarble  v.  Bigley,  14  Bush 
'Ky.)  698,  702.  29  AmR  435;  O'Rourke 
v.  Bates.  73  Misc.  414,  416,  133  NTS 
192;  Terner  v.  Sweltxer,  32  Pa.  208, 
112. 

3.  See  infra  I   4. 

4.  See  Infra  I  9. 

6.  Georgia  Cent.  R.  Co.  v.  Lapp- 
man.  110  On.  665.  672.  36  SB  202,  60 
LRA  673;  Elkins  v.  Boston,  etc,  R. 


Co.,  23  N.  H.  276.  284  [pit  Sharp  v. 
Grey,  9  Blng.  457.  23  ECL  659.  131 
Reprint  684;  Aston  v.  Heaven,  2  Esp. 
533]. 

8.     See   lnfna   I    9. 

7.  See  infra  5   1033. 

8.  Varble  v.  Bigley,  14  Bush  (Ky.) 
698,  703,  29  AmR  435  [quot  Angell 
Carriers  5  67];  Allen  v.  Sackrlder,  37 
N.  Y.  341,  342i  Orange  County  Bank 
v.  Brown,  3  Wend.    (N.  Y.)   158,   161. 


And  see  Infra  5  54. 

8.  Varble  v.  Bigley,  14  Bush  (Ky.) 
698.  29  AmR  436  [quot  Angell  Car- 
riers 5  87];  Fish  v.  Clark,   49  N;  Y. 

122; v.  Jackson.  2  N.  C.  19;  Ver- 

ner  v.  Sweltser,  32  Pa.  208.    And  .see 
Infra  15  6.  129. 

10.  See  Infra  5  5. 

11.  •  Coggs  v.  Bernard,  2  1*1.  Raym. 
909.  92  Reprint  107.  5  ERC  247. 
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conducting  a  public  employment,  its  duties  and  lia- 
bilities are  ia  general  those  of  an  ordinary  bailee;" 
bat  these  considerations  of  public  policy"  have  led 
to  the  recognition  by  the  courts,  from  an  early 
period  in  the  history  of  the  common  law,  of  rules 
respecting  the  duty  of  the  common  carrier  as  to 
serving  the  public,  and  as  to  liability  for  goods 
intrusted  to  its  care  which  do  not  apply  to  private 
carriers  of  goods  or  to  other  bailees.14 

[4  3]  B.  To  Carriage  of  Passengers.  A  carrier 
of  passengers  is  not,  as  to  the  person  of  the  passen- 
ger, a  bailee,15  and  in  this  respect  the  law  of  ^ carriers 


of  passengers  is  not  a  part  of  the  subject  of  bail- 
ments; but  inasmuch  as  those  who  bold  them- 
selves out  as  prosecuting  the  business  of  carrying 
passengers  for  hire  are  regarded  as  undertaking  a 
public  duty,  they  are  properly  classed  in  this  re- 
spect with  public  carriers  of  goods,  and  it  is  proper 
to  treat  them  under  the  general  heading  of  "Car- 
riers." Moreover,  public  carriers  of  passengers  are 
deemed  common  carriers  as  to  the  baggage  accepted 
by  them  for  transportation  as  a  part  of  the  busi- 
ness of  transporting  passengers.1*  . 


PART  TWO:    PRIVATE  CARRIERS 

[By  William  A.  Martin] 

I    DEFINITION  AND  NATTJBE 


[J  4]  A  private  carrier  is  one  who,  without 
being  engaged  in  the  business  of  carrying  as  a  pub- 
lic employment,  undertakes  to -deliver  goods  in  a 
particular  case  for  hire  or  reward.17    He  may  carry 


or  not,  as  he  deems  best.  He  is  but  a  private  indi- 
vidual and  is  invested,  like  all  other  private  persona, 
with  a  right  to  make  his  own  contracts.1* 


n.    LIABILITY  FOB  LOSS  OB  INJUBY 


[»  5]  A  private  carrier  with  or  without  reward 
is  merely  a  bailee  and  his  liability  is  determined 
by  the  rules  governing  the  responsibilities  of 
bailees.1*    His  liability  is  limited  to  such  losses  or 


injuries  as  result  from  his  negligence  or  that  of  his 
servants;20  although  bound  to  exercise  ordinary 
care,  he  is  not  an  insurer  of  the  safety  of  the  goods 
intrusted  to  him  for  transportation.*1 


m.    ASSUMPTION  OF  SPECIAL  LIABILITY 

!$  6]   While  a  private  carrier  is  ordinarily  liable  |  lack  of  care,  there  is  no  rule  to  prevent  his  under- 
y  f  or  " 


only  for  loss  shown  to  have  resulted  from  his  own  |   taking  to  insure  the  safe  delivery  of  goods  intrusted 


IS.  Treleven  v.  Northern  Pac.  R. 
Co..  8$  Wis.  6*8,  62  NW  686. 

[a]  Thus  the  liability  of  common 
or  public  carriers  with  reference  to 
(roods  received  by  them  as  such  Is 
the  same  as  that  of  ordinary  bailees 
(1)   where  they  carry  without  com- 

Seneatlon  (Treleven  v.  Northern  Pac. 
L.  Co..  89  Wis.  688,  62  NW  686),  (2) 
or  where  they  hold  the  Roods  as 
warehousemen  after  their  duties  as 
common  carriers  have  been  per- 
formed (see  Infra  I  846  et  seq). 

13.  Munn  v.  Illinois;  94  U.  S.  118, 
24  L.  ed.  77  (where  It  was  said  that 
the  common  or  public  carrier  of 
goods  exercises  a  sort  of  public 
office). 

14.  Bee  Infra  II  64  et  seq,  79  et 
seq.  129  et  seq,  217  et  seq,  746  et 
seq. 

15.  See  Infra  i   1033. 

16.  See  Infra  I  1667  et  seq. 

IT.  U.  S. — The  Cape  Charles,  198 
Fed.   846.   849. 

Del. — Pennewlll  v.  Cullen,  6  Del. 
238    242 

da. — Self  v.  Dunn,  42  Oa.  628,  630, 
6  AmR   644. 

Ind. — Cleveland,  etc.,  R  Co.  v. 
Henry.  170  Ind.  94,  83  NE  710. 

N.  H.-^-Shelden  v.  Robinson,  7  N. 
B.  167,  163,  26  AmD  726. 

N.  T. — Jackson  Architectural  Iron 
Works  v.  Hurlbut,  168  N.  Y.  84.  88, 
62  NB  666,  70  AmSR  432;  Fish  v. 
Clark,  49  N.  T.  122;  Allen  v.  Sack- 
rider,  87  N.  T.  841,  342,  4  Transcr. 
A.  396;  Pike  y.  Nash,  3  Abb.  Dec.  610. 
1  Keyes  836;  Moriarty  v.  Harnden,  1 
Daly  227,  230:  O'Rourke  v.  Bates,  73 
Misc.  414,  416,  133  NTS  392;  Orange 
County  Bank  v.  Brown,  3  Wend.  168, 
161. 

Oh. — Samms  v.  Stewart,  20  Oh.  69, 
71,  66  AmD  446. 

Pa. — Beckman  v.  Shouse,  6  Rawle 
179,  187.  28  AmD  663. 

8.  C. — Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc,  R.  Co.,  19  S.  C.  863;  Little- 
John  v.  Jones,  27  S.  C.  L.  365,  39 
AmD  132. 

Tex. — Haynle  v.  Baylor,  18  Tex. 
498,  507. 

Bng. — Coggs  v.  Bernard,  2  Ld. 
Raym.  909,  917,  92  Reprint  107,  6 
BRC  247. 

Que. — Boussel  v.  Aumals.  18  Que. 
Super.  474.  477. 


See    Varble    v. 


(Ky.)    698,    70S, 
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Bigley, 
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14  Bush 
29  AmR  436  [quot 
ngell  Carriers  |  46];  Thompson  v. 
New  Tork  Storage  Co.,  97  Mo.  A.  186, 
70  SW  988. 

[a]  Wmllar  definition*— "Persons 
who  undertake  for  the  transportation 
In  a  particular  Instance  only,  not 
making  it  their  vocation,  nor  holding 
themselves  out  to  the  public  ready 
to  act  for  all  who  desire  their  serv- 
ices." Brown  v.  New  York  Cent., 
etc.,  R.  Co.,  76  Hun  866.  858  [app 
dlsm  151  N.  Y.  674,  46  NE  1145]. 

[b]  One  who  Is  employed  to  tea* 
down  a  house  for  another  and  to  de- 
liver the  brlok  and  lumber  at  an- 
other plaoe  Is  simply  a  private  car- 
rier for  hire.  McBurnie  v.  Stelsly, 
97  SW  42,  29  KyL  1191. 

[c]  A  carman  and  furniture  re- 
mover will  generally  fall  within  the 
description  of  private  carrier.  Elec- 
tric Supply  Stores  v.  Gaywood,  100 
L.  T.  Rep.  N.  S.  856. 

[d]  One  who  agrees  to  out,  pre- 
pare, and  transport  for  market, 
spars,  etc,  is  not.  while  transport- 
ing the  timber,  acting  as  a  common 
carrier,  and  his  duty  extends  no 
further    than    to    exercise    ordinary 

firudence,  care,  and  skill  In  protect- 
ng  the  property  from  loss  or  dam- 
age. Pike  v.  Nash,  3  Abb.  Dec.  (N. 
YT)   610,  1  Keyes  336. 

[e]  Special  employment  of  the 
owner  of  a  vessel  to  transport  a 
cargo  of  grain  does  not  irake  him  a 
public  carrier,  but  only  a  private  car- 
rier for  hire.  Allen  v.  Sackrlder,  37 
N.  Y.  841. 

18.  Edgar  Lumber  Co.  v.  Cornle 
Stave  Co..  96  Ark.  449.  180  SW  462; 
Thompson  v.  New  York  Storage  Co., 
97  Mo.  A.  135,  70  SW  988;  Piedmont 
Mfg.  Co.  v.  Columbia,  etc.,  R.  Co..  19 
S.  C.  353:  Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812,  820. 

"The  private  carrier  has  a  right  to 
carry  for  whom  and  on  whatever 
terms  he  pleases;  and  if  the  con- 
signor does  not  assent  to  any  terms 
which  the  private  carrier  chooses  to 
prescribe,  he  Is  under  no  obligation 
to'  carry  his  goods.  Indeed  he  may 
arbitrarily  refuse  to  carry  them  at 
all  for  the  consignor.  The  consignor 
has  no  right  to  complain  though  he 
refuses  to  carry  his  goods  unless  he 


will    assent    to    unreasonable    terms 

Srescrlbed  by  the  private  carrier,  or 
ecause  he  arbitrarily  refuses  to 
carry  them  at  all  on  any  terms." 
Brown  v.  Adams  Express  Co.,  supra, 
[a]  A  private  carrier  may  con- 
tract to  haul  exclusively  for  one  par- 
son and  may  give  a  preferential  rate 
In  consideration  of  doing  all  the 
hauling  for  such  person.  Edgar 
Lumber  Co.  v.  Cornle  Stave  Co.,  96 
Ark.  449.  130  SW  452. 

19.  Collier  v.  Langan,  etc..  Stor- 
age, etc,  Co.,  147  Mo.  A.  700,  127 
SW   436 1   Sevier  v.   Mitchell,    72  Or. 


483,  487.  142  P  780   (cit  Orel, 
heldf 

. ging 

that  an  agreement  was  entered  Into 


_  [a]     Complaint  held  to  charge 
rler  as  bailee. — A  complaint,  alle 


whereby  defendant,  in  consideration 
of  twelve  dollars  and  fifty  cents,  un- 
dertook to  transport  hogs,  and  prom- 
ised to  furnish  a  safe  barge  and  to 
deliver  the  hogs  in  proper  condition, 
but  failed  to  perform  his  agreement. 
In  that  through  his  negligence  part 
of  the  hogs  Were  drownedT  does  not 
undertake  to  charge  defendant  as  an 
Insurer,  but  as  a  bailee,  and  Is  suffi- 
cient. Sevier  v.  Mitchell,  72  Or.  483, 
142  P  780. 

80.  Jackson  Architectural  Iron 
Works  v.  Hurlbut,  158  N.  Y.  84,  62 
NE  665,  70  AmSR  432  [aft*  15  Misc. 
93,  36  NYS  808];  and  cases  lnfru 
note  21. 

31.  Mich.— Allis  v.  Volgt,  90  Mich. 
125.  61   NW  190. 

Mont.— U.  S.  v.  Power,  6  Mont  271. 
12  P  839. 

N.  H.— Faucher  v.  Wilson.  68  N. 
H.   338,  38  A  1002.  89  LRA  431. 

N.  Y. — Jackson  Architectural  Iron 
Works  v.  Hurlbut.  158  N.  Y.  34.  52 
NE  665,  70  AmSR  432  [all  15  Mlso. 
93,  36  NYS  808];  Allen  v.  Sackrlder, 
37  N.  Y.  341:  Ames  v.  Belden,  17 
Barb.  518;  O'Rourke  v.  Bates,  78 
Misc.  414,  133  NYS  392. 

N.  C— Pender  v.  Robbins,  61  N.  C. 
207. 

Oh. — Samms  v.  Stewart,  20  Oh.  69, 
55  AmD  445. 

Vt. — White  v.  Bascom,  28  "Vt.   268. 

Ensr— Brind  v.  Dale.  8  C.  ft  P.  207. 
84  ECL  692;  Beck  v.  Evans,  16  East 
244.  104  Reprint  1081;  Whalley  v. 
Wray.  3  Esp.  74. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  him  for  carriage,  and  if  he  does  so  undertake,  he 
will  be  liable  accordingly;22  but  sueh  an  extended 
liability*  is  not  to  be  readily  presumed,  and  the  lia- 
bility must  be  limited  to  the  particular  risk  covered 
by  it;2*  and  the  express  exclusion  of  a  particular 
risk  will  not  by  implication  extend  the  undertaking 


to  all  other  risks.24  A  mere  undertaking  to  carry 
the  goods  safely  imposes  no  higher  duty  than 
already  existed  on  the  carrier's  part  and  renders 
him  liable  for  losses  caused  by  his  negligence,  but 
for  nothing  more.™ 


IV.    LIEN  FOR  CHARGES 


[$  7]  Unlike  common  carriers,26  while  no  reason 
has  ever  been  assigned  for  bo  holding,  it  has  been 
uniformly  held  that  a  private  carrier  has  no  lien 


for  his  charges  on  goods  transported  by  him,27  unless 
'  a  lien  is  reserved  by  special  agreement.28 


V.  COMMON  CARRIERS  ACTING  AS  PRIVATE  CARRIERS" 


[i  8]  It  is  generally  conceded  that  a  common  car- 
rier may,  under  some  circumstances,  act  as  a  pri- 
vate carrier,  and  it  has  been  held  that  a  common 
carrier  may  become  a  private  carrier  when,  as  a 
matter  of  accommodation  or  special  engagement,  it 
undertakes  to  carry  something  which  it  is  not  its 
business  to  carry.  "In  such  case,  it  is  dealing 
with  matters  involving  ordinary  considerations  of 
contractual  relation ;  those  who  choose  to  enter  into 
engagements  with  it  are  not  at  a  disadvantage  and 
its  stipulations  even  against  liability  for  its  own 
neglect  are  not  repugnant  to  the  requirements  of  its 
public  service.    .    .    .    There  may  be  special  engage- 


ments which  are  not  embraced  within  its  duty  as  a 
common  carrier  although  their  performance  may  in- 
cidentally involve  the  actual  transportation  of  per- 
sons and  things,  whose  carriage  in  other  circum- 
stances might  be  within  its  public  obligation."31 
The  question  whether  a  contract  of  carriage 
changes  the  relation  of  the  carrier  from  that  of  a 
common  carrier  to  that  of  a  private  carrier  is  one 
of  law.*2  Nevertheless,  a  carrier  cannot  by  contract 
avoid  the  performance  of  its  duties  as  such  if  the 
service  in  question  is  one  required  of  it  as  a  com- 
mon carrier." 


PART  THREE:    CARRIERS  OF  GOODS 


[By  William  A.  Martin] 
X  WHO  ARE  COMMON  CARRIERS  OF  GOODS 
and    General    Nature — 1.      port  the  goods  of  such  as  choose  to  employ  him 

from  place  to  place.  "u    This  definition  applies  to 


[t  9]    A.    Definition 
Definition.14    A  common  carrier  has  been  defined  as 
"one  who  undertakes  for  hire  or  reward,  to  trans- 


23.  Robinson  v.  Dunmore,  2  B.  ft 
P.  416.  126  Reprint  13E9. 

23.  Scaife  v.  Farrant,  I*  R  10 
Exch.  358. 

24.  U.  S.  v.  Power,  6  Mont.  271, 
12  P  639. 

25.  Ames  v.  Belden,  17  Barb.  (N. 
T.)  513.  And  see  Foster  v.  Essex 
Bank.  17  Mass.  479,  9  AmD  168  (dis- 
cussing liability  of  thlB  nature  gen- 
erally). 

26.  See  Infra  Si  721,  722. 

27.  Plcquet  v.  McKay,  2  Blackf. 
find.)  465;  Campbell  v.  A.  B.  C.  Stor- 
age, etc,  Co.,  187  Mo.  A.  565,  174 
SW  140;  Thompson  v.  New  Tork 
Storage  Co..  97  Mo.  A.  135,  70  SW 
S38;  Puller  v.  Bradley,  26  Pa.  120; 
Electric  Supply  Stores  v.  Gaywood, 
100  L  T.  Rep.  N.  S.  865. 

28.  Fuller  v.  Bradley,  25  Pa.  120. 

29.  See  also  Infra  I  248. 

30.  TJ.  S. — Santa  Fe,  etc.,  R  Co. 
r.  Grant  Bros.  Constr.  Co.,  228  U.  S. 
177,  33  SCt  474.  67  L.  ed.  787  [rev  on 
other  grounds  8  Arls.  186, 108  P  467]; 
Liverpool  Steam  Co.  v.  Phoenix  Ins. 
Co..  129  U.  S.  897,  9  SCt  469,  32  L. 
ed.  788;  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  'Wall.  367,  21  L.  ed. 
627:  Chicago,  etc.,  R.  Co.  v.  Wallace, 
68  Fed.  606,  14  CCA  257,  30  LRA  161. 

AriE. — Santa  Fe,  etc.,  R  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  Aria.  186, 
108  P  467  [rev  on  other  grounds  228 
U.  S.  177,  33  SCt  474,  67  L.  ed.  787). 

Pla. — Bennett  v.  Filyaw,  1  Fla.  451. 

Ind. — Louisville,  etc.,  R  Co.  ▼. 
Reefer,  146  Ind.  21,  44  NB  796,  58 
AmSR  348,  38  LRA  93. 

Me. — Buckley  v.  Bangor,  eta,  R. 
Co.,  113  Me.  164,  93  A  65,  LRA1916A 
617. 

Mich.— Allis  v.  Volgt,  90  Mich.  126, 
51  NW  190;  Coup  v.  Wabash,  etc.,  R. 
"       "      ■    ■       111,    22    NW    216,    66 


Qulncy,    etc., 
"     SW  164. 


Co.,   56    Mich. 
AmR  374. 

Mo. — Russell  ,_..._, 

Co..  177  Mo.  A.  18*,  164  S\ 

N.  H. — Elklns  v.  Boston,  etc,  R. 
Co.,  23   N.    H.    276. 

Or. — Schanen-Blalr  Co.  v.  Southern 
Pat  Co.,  68  Or.  106,  136  P  886: 
Boneyraan  v.  Oregon,  etc.  R.  Co.,  13 
Or.  162,  10  P  628,  67  AmR  20. 

"A  common  carrier  may  become  a 
Private  carrier,   or   bailee   for   hire. 


when  as  a  matter  of  accommodation 
or  special  engagement,  It  undertakes 
to  carry  something  which  it  is  not 
Its  duty  or  business  to  carry."  Buck- 
ley v.  Bangor,  etc.  R.  Co.,  113  Me. 
164,  172,  93  A  66,  LRA1916A  617. 

[a]  "Where  there  la  a  right  to  re- 
fuse to  perform  the  services  re- 
?  nested  there  Is  a  right  to  contract 
or  their  performance  In  a  different 
capacity  from  that  which  rests  upon 
a  railroad  company  as  a  public  or 
common  carrier."  4  Elliott  Rail- 
roads p  11. 

Mb]  Vaota  held  not  to  bring  oase 
within  rale.  Where  a  common  car- 
rier agrees  with  a  contractor  for  an 
extension  to  carry,  at  a  reduced  rate 
to  and  from  the  place  of  construc- 
tion, the  necessary  grading  outfit, 
supplies,  etc.,  loss  to  be  at  contract- 
or s  risk,  and  the  goods  which  were 
actually  carried  were  the  goods  com- 
monly carried  by  It  and  for  which  It 
had  a  tariff  rate,  and  the  movement 
of  the  train  on  which  the  goods  were 
was  directed  like  other  trains,  It  is 
a  common  carrier  as  to  such  goods, 
and  not  a  private  carrier,  and  nence 
Is  liable  for  destruction  of  the  goods 
caused  by  its  negligence.  Santa  Fe, 
etc.,  R.  Co.  v.  Grant  Bros.  Constr.  Co., 
13  Ariz.   186,  108  P  467. 

[c]  A  rule  of  railroad  commis- 
sioners, (1.)  providing  that  Jewelry 
shall  not  be  accepted  by  railroad 
companies  as  freight,  does  not  pre- 
vent the  carrier  from  transporting 
the  jewelry  as  freight  under  a 
special  contract.  Russell  v.  Qulncy. 
etc.,  R.  Co.,  177  Mo.  A.  186,  164  SW 
164.  (2)  But  It  has  been  held  that, 
where  a  bill  of  lading  for  Jewelry 
transported  as  freight  contained  a 
provision  that  the  carrier  should  not 
be  liable  except  under  a  special 
agreement  containing  the  stipulated 
value  of  the  articles  Indorsed 
thereon,  the  requirement  of  such  In- 
dorsement was  for  the  benefit  of  the 
carrier  and  subject  to  waiver,  and 
hence,  where  the  carrier's  agent 
failed  to  Indorse  the  special  agree- 
ment on  the  bill  and  to  Insert  the 
value  of  the  property,  plaintiff  was 
not  for  that  reason  debarred  from 
recovering  for  the  loss  of  the  Jewelry. 


Russell  v.  Qulncy,  etc,  R  Co.,  supra, 
[d]     Presumption    as   to    common 

carriers.— When  goods  are  delivered 
to  a  common  carrier  the  presumption 
is  that  the  bailment  is  for  hire,  and 
If  the  carrier  claims  exemption  from 
liability  on  the  ground  that  the  bail- 
ment was  gratuitous,  and  that  it  was 
liable  only  for  gross  neglect,  the 
burden  of  proof  Is  on  It  to  show  such 
fact.  Winne  v.  Illinois  Cent.  R  Co., 
31   Iowa  583. 

81.  Santa  Fe,  etc.,  R.  Co.  v.  Grant 
Bros.  Constr.  Co.,  228  II.  S.  177,  185, 
33  SCt  474,  67  L.  ed.  787  (per 
Hughes,  J.) . 

33.  Kentucky  Bank  v.  Adams  Ex- 
press Co.,  93  TJ.  S.  174,  23  I*  ed.  872; 
Kimball  v.  Rutland,  etc.,  R  Co.,  26 
Vt.  247,  62  AmD  66f . 

33.  Santa  Fe,  etc.,  R.  Co.  v.  Grant 
Bros.  Constr.  Co..  228  TJ.  S.  177,  82 
SCt  474,  57  L.  ed.  787;  Schanen-Blalr 
Co.  v.  Southern  Pac.  Co.,  68  Or.  106, 
136  P  886. 

34.  Boom  companies  see  Logging 
[25  Cyo  1671]. 

Bridge  companies  see  Bridges  9  C. 

Carriers    by    boat    or    vessel    see 

Shipping   [36   Cyo   208,   204]. 

ferries  see  Ferries  [19  Cyc  508, 
509]. 

Telegraph  and  telephone  com- 
panies see  Telegraphs  and  Telephones 
[37  Cyc  1611  et  seq]. 

Tugboats  as  common  carriers  see 
Towage  [38  Cyc  662]. 

[a]  Common  carriers  are  instru- 
ments of  commerce. — Primrose  v. 
Western  Union  Tel.  Co..  164  U.  S.  1, 
14  SCt  1098,  38  L.  ed.  883.  See  Com- 
merce [7  Cyc  446]. 

35.  TJ.  S. — The  Niagara  v.  Cordes, 
21  How.  7,  22,  16  L.  ed.  41;  The  Cape 
Charles,  198  Fed.  846,  849;  TJ.  S.  v. 
Ramsey,  197  Fed.  144,  146,  116  CCA 
568,  42  LRANS  1081;  TJ.  S.  v.  Sioux 
City  Stock  Yards  Co.,  162  Fed.  666, 
560  [aft  167  Fed.  126.  92  CCA  578]; 
The  Neaffle.  17  F.  Cas.  No.  10,068,  1 
Abb.  466,  467. 

Ala. — Central  R.,  etc,  Co.  v.  Lamp- 
ley,  76  Ala.  867,  264,  62  AmR  384; 
Babcock  v.  Herbert,  8  Ala.  892,  896, 
37   AmD  696. 

Colo.-*chlo»   v.    Wood.    11   Colo. 
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carriers  by  land  and  by  water,  without  regard  to 
distance  or  motive  power.86 

Questions  of  law  and  of  fact    It  is  a  question 
of  law  for  the  court  to  determine  what  constitutes 


a  common  carrier;  but  it  is  a  question  of  fact 
whether  one  charged  as  a  common  carrier  is  within 
that  definition  and  is  carrying  on  its  business  in 
that  capacity." 


287,  290.  17  P  910;  Wyatt  v.  Larimer, 
etc..  Irr.  Co.,  1  Colo.  A.  480,  491,  29 
P  906. 

Conn. — Naugatuck  R.  Co.  v.  Water- 
bury  Button  Co.,  24  Conn.  468.  479. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co..  22  Del.  16,  17.  64  A  262. 

Fla. — Bennett  v.  Fllyaw,  1  Fla.  461, 
463. 

Ga. — Fish  v.  Chapman,  2  Ga.  349, 
362.   46  AraD  393. 

III. — Illinois  Cent  R.  Co.  v.  Frank- 
enberg.  64  111.  88,  96,  6  AmR  92: 
Hastings  Express  Co.  v.  Chicago,  136 
111.  A.  168,  273;  Swift  v.  Ronan.  103 
111.  A.  476,  486  [rev  on  other  grounds 
202  111.   202,  66  NE  963]. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry.  170  Ind.  94.  99,  83  NE  710 
[rev   (AJ   80  NE  636]. 

Ky. — Robertson  v.  Kennedy,  2 
Dana  480,  431,  26  AmD  466  [quot 
Hall  v.  Renfro,  3  Mete.  61.  63]. 

Mass. — Buckland  v.  Adams  Express 
Co.,  97  Mass.  124,  129,  93  AmD  68; 
Dwlght  v.  Brewster,  1  Pick.  60,  63. 
11  AmD  133  [quot  Lake  Shore,  etc., 
R.  Co.  v.  Perkins,  25  Mich.  329,  333). 

Minn. — ChriBtenson  v.  American 
Express  Co.,  16  Minn.  270,  2  AmR 
122. 

Mo. — State  v.  St.  Louis,  146  Mo. 
661,  67S.  46  SW  981,  42  LRA  113; 
Campbell  v.  A.  B.  C.  Storage,  etc, 
Co.,  187  Mo.  A.  666,  670.  174  SW  140; 
Collier  v.  Langan,  etc..  Storage,  etc., 
Co.,  147  Mo.  A.  700.  718,  127  SW  436. 

Nebr. — State  v.  Union  Stock  Yards 
Co.,«  81  Nebr.  67,  74,  116  NW  627. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co..  62  N.  H.  430,  448,  13  AmR 
72;  Elklns  v.  Boston,  etc.,  R  Co.,  23 
N.  H.  276,  284;  Shelden  v.  Robinson. 
7  N.  H.  167,  168,  26  AmD  726  [quot 
Story  Ballm.  322];  Moses  v.  Norrls, 
4  N.  H.  804. 

N.  J. — Mershon  v.  Hobensack,  22 
N.  J.  L.  372,  880  [aft  23  N.  J.  L. 
6801. 

N.  Y.— Allen  v.  Sackrlder,  87  N.  Y. 
341,  342,  4  Transcr.  A.  396;  Brown  v. 
New  York  Cent.,  etc.,  R  Co.,  75  Hun 
366,  368,  27  NYS  69  lapp  dlsm  161 
N.  Y.  674  mem,  46  NE  1146  mem]; 
Spears  v.  Lake  Shore,  etc.,  R.  Co.,  67 
Barb.  513,  617:  Blanchard  v.  Isaacs, 
3  Barb.  388,  389;  Sanford  v.  Ameri- 
can Dist.  Tel.  Co.,  13  Misc.  88,  90,  34 
NYS  144;  Alexander  v.  Greene,  7  Hill 
533.  544  [quot  Story  Ballm.  S  495]. 

Or. — Anderson  v.  Smith-Powers 
Logging  Co,,  71  Or..  276,  283,  139  P 
736,  LRA1916B  1089;  Honeyman  v. 
Oregon,  etc.,  R  Co.,  13  Or.  852.  353. 
10  P  628,  67  AmR  20. 

Pa, — Lloyd  v.  Haugh,  etc..  Storage, 
etc.,  Co..  223  Pa.  1487  i63,  72  A  516, 
21  LRANS  188;  Fuller  v.  Bradley.  25 

f'a.  120:  Beckman  v.  Shouse,  6  Rawle 
79,   187,   28   AmD   663;   Blaklston   v. 
Davles,  42  Pa.  Super.  390,  897. 

S.  C— ^Bamberg  v.  South  Carolina 
R  Co.,  9  S.  C.  61,  67,  30  AmR  13; 
Littlejohn  v.  Jones,  27  S.  C.  L.  366, 
368,  39  AmD  132;  McClures  v.  Ham- 
mond, 1  S.  C.  L.  99,  1  AmD  598. 

Tex. — House  v.  Soder.  36  Tex.  629, 
634;  Che vallier  v.  Straham,  2  Tex. 
115,  117,  47  AmD  639;  Hahl  v.  Laux, 
42  Tex.  Civ.  A  182,  185,  93  SW  1080. 

W.  Va. — Maslin  v.  Baltiirore,  etc, 
R.  Co..  14  W.  Va.  180,  188. 

Wis. — Doty  v.  Strong,  1  Pinn.  812, 
326.  40  AmD  773. 

Eng. — Nugent  v.  Smith,  1  C.  P.  D. 
19.  22.  1  ERC  218  [rev  on  other 
grounds  1  C.  P.  D.  423]. 

Can. — Culver  v.  Lester,  87  CanLJ 
421.  422. 

Ont. — Leonard  v.  American  Ex- 
press Co..  26  U.  C.  Q.  B.  533,  637. 
ia]  Other  definitions,  slightly 
ering  in  language,  are:  (1)  ^'One 
who  undertakes  to  transport  from 
place  to  place  for  hire,  the  goods  of 
such  persons  as  think  fit  to  employ 
him."  Fish  v.  Chapman,  2  Ga.  349. 
352,  46  AmD  393.     (2)  "A  person  who 


undertakes  to  transport  from  place 
to  place  for  hire,  the  goods  of  those 
who  choose  to  employ  him."  Elklns 
v.  Boston,  etc.,  R.  Co.,  23  N.  H.  275, 
284;  Spears  v.  Lake  Shore,  etc.,  R. 
Co..  67  Barb.  (N.  Y.)  613,  617.  (3) 
"One  who  undertakes  for  hire  to 
transport  the  goods  of  those  who 
may  choose  to  employ  him  from 
place  to  place."  The  Niagara  v. 
Cordes.  21  How.  (U.  S.)  7,  23,  16  L. 
ed.  41  [quot  with  appr  Sumner  v.  Cas- 
well, 20  Fed.  249].  (4)  "Any  person 
undertaking  for  hire  to  carry  the 
goods  of  all  persons  Indifferently  is 
to  be  considered  a  common  carrier." 
Mershon  v.  Hobensack,  22  N.  J.  L 
372  [aff  23  N.  J.  L.  5801;  Verner  v. 
Sweitxer,  32  Pa,  208;  Glsbourn  v. 
Hurst.  1  Salk.  249,  91  Reprint  220 
[appr  by  Gibson,  C.  J.,  in  Gordon  v. 
Hutchinson.  1  Watts  &  S.  (Pa.)  285, 
37  AmD  464];  Culver  v.  Lester,  21 
CanLTOccNotes  295,  297.  (5)  "A 
'coirmon  carrier"  Is  one  who  under- 
takes to  transport  for  hire  from  one 
place  to  another  the  goods  of  such 
as  choose  to  employ  him."  Bay  v. 
Merrill,  etc..  Lumber  Co.,  211  Fed. 
717.  220  [aff  220  Fed.  296.  136  CCA 
277].  (6)  "Every  person  who  under- 
takes to  carry,  for  a  compensation, 
'the  goods  of  all  persons  indiffer- 
ently?' Mershon  v.  Hobensack,  22 
N.  J.  L.  372,  377  [aff  23  N.  J.  L.  580]; 
Orange  Bank  v.  Brown,  3  Wend.  (N. 
Y.)  168,  161  [quot  Allen  v. .  Sack- 
rider,  37  N.  Y.  341,  842,  4  Transcr. 
A.  396].  (7)  "One  who  undertakes 
and  exercises,  as  a  public  employ- 
ment, the  transportation  or  carriage 
of  goods  for  persons  generally,  from 
place  to  place,  whether  by  land  or 
by  water,  and  to  deliver  them  at  the 
place  appointed,  for  hire  or  reward, 
and  with  or  without  a  special  agree- 
ment as  to  price."  McHenry  v.  Phila- 
delphia, etc,  R.  Co.,  4  Del.  448  [quot 
with  appr  Carpenter  v.  Baltimore, 
etc.,  R.  Co.,  22  Del.  15,  17,  64  A  262]. 
(8)  "Anyone  who  holds  himself  out 
to  the  public  as  ready  to  undertake 
for  hire  or  reward  the  transportation 
of  goods  from  place  to  place,  and  so 
Invites  custom  of  the  public,  Is  in 
the  estimation  of  the  law  a  common 
carrier."  Lloyd  v.  Haugh,  etc.  Stor- 
age, etc.,  Co.,  223  Pa.  148.  154.  72  A 
516.  21  LRANS  188.  (9)  "One  who, 
by  virtue  of  his  calling,  undertakes, 
for  compensation,  to  transport  per- 
sonal property  from  one  place  to  an- 
other for  all  such  as  iray  choose  to 
employ  him."  Jackson  Architectural 
Iron  Works  v.  Hurlbut,  158  N.  Y.  34, 
38,  62  NE  665,  70  AmSR  432.  (10) 
"One  who  undertakes  for  hire  to 
carry  from  place  to  place  the  goods 
of  all  persons  Indifferently."  Maslin 
v.  Baltimore,  etc.,  R  Co.,  14  W.  Va. 
180,  188.  (11)  "One  who  makes  it  a 
business  to  transport  goods,  either 
by  land  or  water,  for  hire,  and  holds 
himself  ready  to  carry  them  for  all 
persons  who  apply  and  pay  the  hire." 
The  Huntress,  12  F.  Cas.  No.  6,914, 
2  Ware  89,  92.  (12)  "One  who  offers 
to  carry  goods  for  any  person  be- 
tween certain  termini  or  on  a  cer- 
tain route,  and  who  is  bound  to 
carry  for  all  who  tender  him  goods 
and  the  price  of  carriage."  The 
Neaffle.  17  F.  Cas.  No.  10,063.  1  Abb. 
465.  467;  Nugent  v.  Smith.  1  C.  P.  D. 
423  [rev  1  C.  P.  D.  19.  1  ERC  218]. 
(13)  "Any  man  undertaking  for  hire 
to  carry  the  goods  of  all  persons  in- 
differently." Glsbourn  v.  Hurst,  1 
Salk.  249.  250,  91  Reprint  220  [quot 
Hale  v.  New  Jersey  Steam  Nav.  Co., 
15  Conn.  639.  543,  39  AmD  398;  Allen 
v.  Sackrlder.  37  N.  Y.  341.  342.  4 
Transcr.  A.  396;  Gordon  v.  Hutchin- 
son, 1  Watts  &  S.  (Pa.)  285.  286.  37 
AmD  464].  (14)  "One  whose  busi- 
ness, occupation,  or  regular  calling 
it  is  to  carry  chattels  for  all  persons 
who    may    choose     to     employ    and 


remunerate  him."  Bouvler  L.  D. 
[quot  Georgia  Cent.  R.  Co.  v.  Lipp- 
iran,  110  Ga.  666,  672,  673,  36  SE  202, 
60  LRA  673].  (15)  "Any  person  un- 
dertaking to  carry  goods,  either  by 
land  or  by  water,  of  a^l  persons  In- 
differently." 2  Chitty  Blackstone 
(Am.  ed  1830)  461  note  22  [quot 
Alexander  v.  Greene.  7  Hill  (N.  Y.) 
533,  564].  (16)  "One  who  undertakes 
as  a  business,  for  hire  or  reward,  to 
carry  from  one  place  to  another  the 
goods  of  all  persons  who  may  apply 
for  such  carriage."  Hutchinson  Car- 
riers |  47  [quot  Georgia  Cent.  R.  Co. 
v.  Lippman.  110  Ga.  666,  673,  36  SE 
202,  60  LRA  6731.  (17)  "A  person 
who  undertakes  to  carry  the  goods 
of  all  persons  indifferently  for  hire." 
1  Leigh  N.  P,  507  [quot  Alexander  v. 
Greene,  7  Hill  (N.  Y.)  633,  664]. 
(18)  "One  who  offers  to  carry  goods 
for  any  person  between  certain  ter- 
mini, or  on  a  certain  route."  1  Par- 
sons Shipping  &  Adm.  245  [quot 
Varble  v.  Bigley,  14  Bush  (Ky.)  698, 
.703.  29  AmR  435].  (19)  "A  person 
who  undertakes  to  transport  from 
place  to  place,  for  hire,  the  goods  of 
such  persons  as  think  fit  to  employ 
him."  1  Smith  Lead.  Cas.  101  rquot 
Alexander  v.  Greene,  7  Hill  (N.  Y.) 
633,  664],  (20)  "One  who  under- 
takes for  hire  to  transport  the  goods 
of  such  as  choose  to  employ  him. 
from  place  to  place."  Smith  Merc 
Law  168,  [quot  Alexander  v.  Greene, 
supra].  (21)  "One  who,  as  a  regular 
business,  undertakes  for  hire  or  re- 
ward to  transport  the  goods  of  such 
as  choose  te  employ  him,  from  place 
to  place."  Story  Ballm.  f  495  [quot 
Blanchard  v.  Isaacs,  3  Barb.  (N.  Y.) 
388.  3891.  (22)  "All  persons  who 
transport  goods  from  place  to  place 
for  hire,  for  such  persons  as  see  fit 
to  employ  them,  whether  usually  or 
occasionally,  whether  as  a  principal 
or  an  Incidental  and  subordinate  oc- 
cupation, are  common  carriers." 
Hahl  v.  Laux.  42  Tex.  Civ.  A.  182, 
185,  98  SW  1080.  (23)  "A  common 
carrier  is  one  who  undertakes  to 
transport  goods  for  the  general  pub- 
lic and  is  compelled  to  do  so  by  law." 
Jackson  Architectural  Iron  Works  v. 
Hurlbut.  158  N.  Y.  34.  62  NE  665,  78 
AmSR  432;  Allen  v.  Sackrlder.  37  N. 
Y.  841,  4  Transcr.  A  396:  O'Rourke 
v.  Bates,  73  Mlsc  414.  416,  133  NYS 
392.  (24)  "One  who  pursues  the 
business  constantly  or  continuously 
for  any  period  of  time,  or  any  dis- 
tance of  transportation,  is  a  common 
carrier."  Oa.  Civ.  Code  (1910)  { 
2712;  Central  of  Georgia  R.  Co.  v. 
Lippman,  110  Ga.  666,  36  SE  202.  50 
LRA  673;  Neal  v.  Deane,  14  Ga.  A. 
100,  102.  80  SB  293.  (25)  "One  who 
undertakes  for  hire  to  transport  goods 
from  on.e  place  to  another."  Swift 
v.  Ronan,  103  111.  A.  475,  485  [rev  on 
other  grounds  202  111.  202,  66  NE 
963].  (26)  "One  who  under  takes, 
for  a  reward,  to  convey  produce,  or 
goods  of  any  sort,  from  any  place 
upon  the  river  to  another."  Turney 
v.  Wilson,  7  Yerg.  (Tenn.)  340.  342, 
27  AmD  516;  Craig  v.  Childress. 
Peck  (Tenn.)  270,.  14  AmD  751.  (27) 
"One  whose  business  Is  to  carry,  for 
hire,  from  one  place  to  another,  the 
goods  of  all  persons  Indifferently." 
Lang  v.  Brady.  73  Conn.  707,  708,  49 
A  199.  (28)  f'One  who  carries  goods 
for  hire."  Cook  v.  Gourden,  11  S.,  C. 
L.  19.  21.  (29)  "A  person  undertak- 
ing, for  hire,  to  carry  the  treasure 
or  goods  of  all  persons  Indifferently." 
U.  S.  v.  Adams,  24  Fed.  348.  354,  11 
Sawy.   103. 

36.  Nlcolette   Lumber  Co.   v.   Peo- 
ples Coal  Co..  26  Pa.  Super.  575  [rev 

~       .   62  A 

27]. 

37.  Schloss  v.  Wood,  11  Colo.  287. 


on  other   grounds   213   Pa.    379 
1060.  110  AirSR  650,  3  LRANS   3 


17  P  910;.  Pennewlll  v.  Cullen.  5  Del. 
238;  Collier  v.  Langan,  etc.  Storage. 


For  later  cams,  developments  and  ofeaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number.. 

Digitized  by  VjOW  It 


§§10-11] 


CARRIERS 


[IOC.  J.]     41 


[*.  10]  2.  Must  Be  a  Holding  Out  to  Carry  as  a 
Public  Employment — a.  In  General.  A  common  car- 
rier is  one  that  holds  itself  out  as  ready  to  engage 
in  the.transportation  of  goods  for  hire  as  a  public 
employment,  and  not  as  a  casual  occupation.  It 
is  sometimes  said  that  one  that  undertakes  for  only 
a  single  occasion  to  carry  goods  for  any  person  who 
desires  to  employ  it  for  that  occasion  is  a  common 
carrier  for  that  transportation.39  But  the  cases  of 
this  kind  will  be  found  to  be  those  in  which,  while 
the  business  of  carriage  is  not  the  exclusive  or  per- 
haps the  principal  business  of  the  one  sought  to  be 
charged  as  carrier,  it  is  incidentally  its  business 
for  the  time  being.*0  In  general  the  liability  of 
earrier  does  not  attach  to  one  that  does  not  hold 


itself  out  as  pursuing  that  business,  but  in  the  par- 
ticular case,  and  in  each  particular  case,  acts  only  in 
consequence  of  a  special  employment.41  The  law 
applicable  to  common  carriers  is  peculiarly  rigorous, 
and  it  ought  not  to  be  extended  to  persons  who 
have  neither  expressly  assumed  that  character  nor 
by  their  conduct  and  from  the  nature  of  their  busi- 
ness justified  the  belief  on  the  part  of  the  public 
that  they  intended  to  assume  it. 

[$  11]  b.  With  Respect  to  Particular  Kinds  of 
Goods — (1)  In  General.  A  carrier  is  not  bound  to 
carry  for  every  person  tendering  goods  of  any  de- 
scription but  its  obligation  is  to  carry  according 
to  its  public  profession."  As  otherwise  expressed, 
a  common  carrier  may  hold  itself  out  to  the  publio 


etc..  Co.,  147  Mo.  A.  700,  127  SW  436; 
Aving-er  v.  South  Carolina  R.  Co.,  29 
S.  C.  265,  7  SB  493,  13  AraSR  716. 
See  also  Campbell  v.  A.  B.  C.  Storage, 
etc.  Co.,  187  Mo.  A.  66S,  174  SW  140 
(where  It  was  said  that  whether  a 
person  Is  or  Is  not  a  common  carrier 
Is  a  question  of  fact  to  be  deter- 
mined from  the  facts  bearing  on  the 
nature  of  the  calling,  the  basis  on 
which  he  contracts,  and  whether  he 
holds  himself  out  to  the  public  as  a 
carrier  so  as  to  render  himself  liable 
to  suit  if  he  should  refuse  to  carry 
for  anyone  who  might  wish  to  em- 
ploy him). 

38.  U.  S. — Bell  v.  Pidgeon,  6  Fed. 
634;  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  6  F.  Oas.  No.  2,730,  2 
Story  16. 

Ariz. — Santa  Fe,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  Ariz.  186, 
108  P  467. 

Colo. — Schloss  v.  Wood,  11  Colo. 
287,  17  P  910;  Wyatt  v.  Larimer,  etc., 
Irr.  Co.,  1  Colo.  A.  480,  29  P  906. 

Ga. — Fish  v.  Chapman,  2  da.  349, 
46  AmD  393. 

111. — Michigan,  etc.,  R.  Co.  v.  Chi- 
cago, etc..  R.  Co.,  1  111.  A.  399. 

Kan. — Kansas  Pac.  R.  Co.  v. 
Nichols,   9  Kan.  162,  12  AmR  494. 

Ky. — Bassett  v.  Aberdeen  '  Coal, 
etc..  Co.,  120  Ky.  728,  88  SW  818,  27 
KyL  1122. 

Me. — New  England  Express  Co.  v. 
Maine  Cent.  R.  Co.,  67  Me.  188,  2 
AmR  31. 

Mo- — State  v.  Murphy,  134  Mo.  648, 
31  SW  784,  34  SW  61,  36  SW  1132, 
56  AmSR  615,  34  LRA  36ftf- Kirby  v. 
Adams  Express  Co.,  2  Mo.  A.  369. 

N.  Y.— Fish  v.  Clark,  49  N.  Y.  122; 
Alexander  v.  Greene,  7  Hill  533. 

Oh. — U.  S.  Express  Co.  v.  Back- 
man,  28  Oh.  St.  144;  Samms  v\  Stew- 
art. 20   Oh.    69,   55  AmD  446. 

Or. — Thompson-Houston  Electric 
Co.  v.  Simon.  20  Or.  60,  26  P  147,  23 
AmSR  86,   10   LRA  251. 

S.  C. — Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc.,  R.  Co,  19  S.  C.  363;  Mc- 
Clures  v.  Hammond,  1  S.  C.  L.  99,  1 
AmD  598. 

Tenn. — Mosb  v.  Bettis,  4  Helsk. 
Ill,  13  AmR  1. 

Tex. — Missouri  Pac.  R.  Co.  v.  Har- 
ris, 1  Tex.  A.  Civ.  Cas.  I  1267. 

Eng. — legate  v.  Christie,  3  C.  &  K. 
CI;  Brlnd  v.  Dale,  8  C.  &  P.  207,  34 
ECL  692;  Nugent  v.  Smith,  1  C.  P.  D. 
15.  1  ERC  218  [rev  on  other  grounds 
1  C.  P.  D.  423];  Electric  Supply 
Stores  v.  Gaywood,  100  L.  T.  Rep. 
K.  S.  8S5. 

Can. — Culver  v.  Lester,  37  CanLJ 
421. 

Que' — Roussel  v.  Aumals,  18  Que. 
Super.  474. 

[a]  Thus  the  .-owner  of  a  boat 
moved  by  oars  and  rowed  for  hire 
across  a  river  from  time  to  time  by 
employees  usually  occupied  in  other 
ways  is  not  a  common  carrier.  Rous- 
•el  v.  Aumals,  18  Que.  Super.  474. 

[bl  Common  oarrlers  -  •zeroise  • 
pabUe  employment. — Primrose  v. 
Western  Union  Tel.  Co.,  164  U.  S.  1, 
H  SCt  1098,  38  L.  ed.  883. 

Ihrty  to  Serve  all  persons  see  infra 
I  64. 

»■  Ala. — Steele  v.  McTyer,  31 
Ala.  «W;  70  AmD  516. 


Del. — Pennewill  v.  Cullen,  6  Del. 
238. 

Ind. — Powers  v.  Davenport,  7 
Blackf.  497,  43  AmD  100. 

Ky. — Farley  v.  Lavary,  107  Ky.  523, 

54  SW  840,  21  KyL  1263,  47  LRA  383. 
Miss.— Harrison    v.    Roy,    39    Miss. 

396. 

'  Mo. — Campbell  v.  A.  B.  C;  Storage, 

etc.,  Co.,  187  Mo.  A.  666,  174  SW  140. 

■      N.    H. — Elklns   v.    Boston,    etc.,    R. 

Co.,   23   N.   H,   275;   Moses  v.   Norrls, 

4    N.    H.    804. 

N.  J. — Tuckerman  v.  Stephens,  etc., 
Transp.  Co..  82  N.  J.  L.  820. 

Pa. — Chouteaux  v.  Leech,  18  Pa. 
224,  67  AmD  602;  Gordon  v.  Hutchin- 
son, 1  Watts  &  S.  286,  37  AmD  464. 

S.  C. — McClures  v.  Hammond,  1  S. 
C.  L.  99,  1  AmD  698. 

Tenn. — Moss  v.  Bettis,  4  Helsk. 
661,  13  AmR  1. 

Tex. — Haynle  v.  Baylor,  18  Tex. 
498;  Phllleo  v.  Sanford,  17  Tex.  227, 
67  AmD  664;  Chevalller  v.  Straham, 
2  Tex.  116.  47  AmD  639:  Hahl  v. 
Laux,  42  Tex.  Olv.  A.  182,  93  SW 
1080. 

Can. — Culver  v.  Lester,  37  CanLJ 
421. 

fa]  To  make  the  owner  of  a  Tassel 
liable  as  a  common  carrier  It  Is  not 
essential  that  the  trips  should  be 
regular  between  the  same  points,  but 
It  Is  enough  If  he  Is  engaged  in  carry- 
ing for  others  generally  to  and  from 
any  point.  Pennewill  v.  Cullen,  5 
Del.  288  [appr  Campbell  v.  A.  B.  C. 
Storage,  etc.,  Co.,  187  Mo.  A.  665,  174 
SW    140_].  ' 

[bl  Transportation  beyond  usual 
points  of  destination. — (l)  Where  a 
common  carrier  by  water  agreed  to 
carry  to  a  point  beyond  Its  regular 
trip,  it  was  held  that  it  was  a  com- 
mon carrier  as  to  the  additional 
transportation.  Tuckerman         v. 

Stephens,  etc.,  Transp.  Co.,  32  N.  J. 
L.  320.  <2)  So  held  also  as  to  a  city 
transfer  company  taking  goods  for  a 

golnt  beyond  the  usual  range  of  Its 
usiness.     Farley  v.  Lavary,  64  SW 
840,   21  KyL  1252,  47  LRA  383. 

40.  See  cases  supra  note  39. 

41.  U.  S.— Sumner  v.  Caswell,  20 
Fed.  249. 

Ga. — Fish  v.  Chapman,  2  Ga.  849, 
46  AmD  393.  ' 

Ky. — Bassett  v.  Aberdeen  Coal, 
etc.,  Co.,  120  Ky.728,  787,  88  SW  318, 
27  KyL  1122  [Quot  «yc  entire  sec- 
tion]; Varble  v.  Blgley,  14  Bush  698, 
29  AmR  435. 

La. — Flautt  V.  Lashley,  36  La.  Ann. 
106. 

N.  H. — Elklns  v.  Boston,  etc,  R. 
Co.,  23  N.  H!  275. 

N.  Y.— Fish  v.  Clark,  49  N.  Y.  122: 
Allen  v.  Sackrlder,  37  N.  Y.  341.  4 
Transor.  A.  396;  Alexander  v.  Greene, 
7  Hill  533;  Satterlee  v.  Groat,  1 
Wend.  272. 

Oh. — Samms  v.  Stewart,  20  Oh.  69, 

55  AmD  445. 

Ont — Benedict  v.  Arthur,  6  U.  C 
Q.  B.  204. 

Que. — Roussel  v.  Aumals,  18  Que, 
Super.  474. 

fa]  Pnblie  employment  distin- 
guished from  special  employment. — 
(1)  "We  see  no  reason  why  the  law 
applicable  to  a  common  carrier, 
should  be  applied  to  a  farmer  who 
makes   a   personal    application    to   a 


merchant  for  a  load  of  goods,  on  his 
return  trip  from  market.  ...  Nor 
do  we  suppose  it  would  make  any 
difference  how  many  applications  of 
this  kind  had  been  made  Dy  the  party 
thus  carrying,  or  to  how  many  differ- 
ent persons  they  have  been  made." 
Samms  v.  Stewart,  20  Oh.  69,  73,  66: 
AmD  445.  (2)  But  one  that  holds  Itself 
out  to  undertake  employment  as  a 
common  carrier  becomes  liable  as- 
such  on  its  first  .trip  as  much  as  on 
its  second  or  any  subsequent  -trip. 
Fuller  v.  Bradley,  25  Pa.  120.  (3) 
Evidence  of  one  transaction  not  in 
accordance  with  the  usual  course  of 
business  will  not  show  that  as  to 
such  transaction  the  carrier  wad  a 
common  carrier.  Levi  v.  Lynn,  etc., 
R.  Co.,  11  Allen  (Mass.)  300,  87  AmD 
713;  Elklns  v.  Boston,  etc.,  R.  Co.,  23 
N.  H.  276. 

*».  Varble  v.  Blgley,  13  Bush 
(Ky.)  698,  29  AmR  436;  Shelden  -v. 
Robinson,  7  N.  H.  157,  26  AmD  726. 

48.  U.  S. — Wilson  v.  Atlantic 
Coast  Line  R.  Co.,  129  Fed.  774  [aft 
133  Fed.  1022  mem.  66  CCA  4861: 
Chicago,  etc.,  •  R.  Co.  v.  Wallace,  66 
Fed.  606,   14  CCA  257,  80  LRA  161. 

Cal. — California  Powder  Works  v. 
Atlantic,  etc,,  R.  Co.,  113  Cal.  S29,  4S 
P  691,  86   LRA   648  and  note. 

Del. — Tunnel  v.  Pettijohn,  2  Del. 
48. 

Ga. — Fish  v.  Chapman,  2  Ga.  849, 
46  AmD  393. 

Ill, — Wiggins  Ferry  Co.  v.  East  St.- 
Louis  Union  R.  Co.,  107  111.  460.     ■ 

Ind. — Cleveland,  etc..  R.  CO.  v.- 
Henry.  170  Ind.  94.  83  NB  710. 

Kan. — Kansas  Pac.  R.  Co.  v.  Nich- 
ols. 9  Kan.  162,  12  AmR  494. 

Me. — New  England  Express  Co.  v.: 
Maine  Cent.  R.  Co.,  57-  Me.  188,  »'■ 
AmR  81. 

Mich. — Coup  v.  Wabash,  etc.,  R. 
Co.,  66  Mich.  Ill,  22  NW  215,  66  AmR 
374. 

Mo. — Collier  v.  Langan,  etc.,  Stor- 
age, etc.,  Co.,  147  Mo.  A.  700,  127  SW 
435. 

N.  Y. — Toy  v.  Long  Island  R  Co., 
26  Misc.  792,  51  NTS  182.  . 

N.  C— Pender  v.  Robbins,  61  N.  CV 
207. 

Or.— Oswego,  etc.,  R.  Co.  v.  Cobb, 
66  Or.  587,  136  P  181:  Thompson- 
Houston  Electric  Co.  v.  Simon,  20  Or. 
60,  25  P  147,  23  AmSR  86,  10  LRA 
251;  Honeyman  v.  Oregon,  etc.,  R, 
Co..  IS  Or.  352,  10  P  628,  57  AmR  20. 

Eng. — Johnson  v.  Midland  R.  Co., 
4   Exch.  867. 

Ont. — Johnson  v.  Dominion  Express 
Co..  28  Ont.  203. 

"At  common  law  no  person  waa  a 
common  carrier  of  any  article  unless 
he  chose  to  be,  and  unless  he  held 
himself  out  as  such;  and  he  was  a 
common  carrier  of  Just  such  articles 
as  he  chose  to  be,  and  no  others.  If 
he  held  himself  out  as  a  common 
carrier  of  silks  and  laces,  the  coir- 
raon  law  would  not  compel  him  to  be 
a  common  carrier  of  agricultural  Im- 
plements, such  as  plows,  harrows, 
etc.  If  Ae  held  himself  out  as  a 
common  carrier  of  confectionery  and 
spices,  the  common  law  would  not 
compel  him  to  be  a  common  carrier 
of  bacon,  lard,  and  molasses." 
Kansas  Pac.  R.  Co.  v.  Nichols,  9  Kan. 
162,174.  12.  AmR  194 
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as  being  a  carrier  of  specified  articles  only,  and,  if 
it  iB  only  engaged  in  the  carriage  of  such  articles, 
it  is  under  no  obligation  to  carry  other  things. 
Also  it  may  hold  itself  out  as  a  carrier  of  freight 
generally  prepared  for  carriage  in  a  particular  way, 
in  which  case  it  will  not  be  bound  to  carry  except 
to  the  extent  and  in  the  manner  proposed45 

[$  12]  (2)  Honey  and  Other  Valuables.  The  lia- 
bility of  a  carrier  as  a  common  carrier  for  the  loss 
of  money  or  currency  delivered  to  it  for  transporta- 
tion depends  on  whether  or  not  it  has  held  itself  out 
generally  to  carry  such  articles.46  There  is  no  pre- 
sumption that  an  ordinary  carrier  assumes  to  act 
as  a  common  carrier  of  money  or  currency  and  the 
assumption  of  that  status  must  be  proved  by  the 
party  alleging  •  it.4T  No  contract  of  a  carrier  to 
transport  money  as  a  common  carrier  can  be  implied 


from  the  fact  that  the  carrier  has  held  itself  out 
as  a  common  carrier  of  goods,  wares,  and  merchan- 
dise generally,48  nor  does  the  transportation  by  the 
carrier  of  money  for  an  express  company,  under  a 
special  contract,  have  that  effect.4"  Nevertheless  a 
carrier  may  be  a  common  carrier  of  money  as  well 
as  of  goods,  or,  expressing  this  proposition  in  other 
terms,  a  carrier  may  render  itself  liable  as  a  com- 
mon carrier  of  money  by  holding  itself  out  to  the 
public  as  such.60  This  rule  perhaps  is  more  fre- 
quently applied  in  the  case  of  express  companies,61 
it  being  said  that  it  is  peculiarly  the  business  of 
express  companies  to  carry  money.62 

A  general  custom  or  usage  on  the  part  of  a  car- 
rier as  to  the  acceptance  and  transportation  of 
money,  currency,  and  like  valuables,  may  impose 
upon  it  the  liability  of  a  common  carrier.6*    Thus  as 


fa]  Thus  a  comncon  carrier  may 
refuse  to  become  liable  for  articles 
of    glass,    or    articles    contained    In 

Jlass.      Toy   v.    Long    Island    R.   Co., 
6   Misc.    793,    56   NYS    182. 

fb]  Dangerous  artleles*— The  car- 
rier may  refuse  to  become  carrier  of 
dangerous  articles,  and  one  who  in- 
duces the  carriage  of  such  articles 
by  concealing  their  nature  becomes 
liable  for  damage  resulting  to  the 
carrier  or  others.  California  Pow- 
der Works  v.  Atlantic,  etc..  R.  Co., 
US  Cal.  '829,  45  P  691,  36  LRA  648 
and  note;  Farrant  v.  Barnes,  11  C. 
B.  N.  S.  653,  103  ECL  553:  Alston  v. 
Herring,  11  Exch.  822,  156  Reprint 
1066. 

jc]  live  stook^-(l)  It  has  been 
said  that  the  obligation  of  a  common 
carrier  does  not  necessarily  extend 
to  the  carriage  of  live  stock,  where 
that  is  not  a  part  of  the  business 
which  the  carrier  holds  Itself  out  to 
transact.  Lake  Shore,  etc.,  R.  Co. 
v.  Perkins,  -25  Mich.  329,  12  AmR 
275;  Michigan  Southern,  etc.,  R.  Co. 
v.  McDonough,  21  Mich.  165,  4  AmR 
'  466.  (2)  But  one  that  received  a  dog 
for  transportation  for  fclre  was  held 
to  be  a  common  carrier  with  refer- 
ence thereto.  Southern  Express  Co. 
v.  Ashford,  126  Ala.  691,  28  S  732. 
(3)  That  carriers  of  live  stock  are 
common  carriers  see  Infra  I  13. 

44.  Louisville,  etc.,  R.  Co.  V.  Hlg- 
don.  149  Ky.   321,  148  SW  26. 

48.  Wiggins  Ferry  Co.  v.  East 
St  Louis  Union  R.  Co..  107  111.  450; 
Thompson-Houston  Electric  Co.-  v. 
Simon.  20  Or.  60,  26  P  147,  23  AmSR 
86,   10  LRA  251. 

48.      See    cases    Infra   this    section. 

4T.  U.  S.— Kuter  v.  Michigan  Cent. 
R.  Co.,  14  F.  Gas.  No.  7,955,  1  Bias.  86. 

Ala.— Knox  v.  Rives,  14  Ala.  249, 
48    AmD   97. 

Cal. — Pfister  v.  Central  Pac.  R. 
Co..  70  Cal.  169,  11  P  686,  59  AmR 
404. 

D.  C. — White  v.  Postal  TeL,  eta, 
Co.,  25  App.  364,  4  AnnCas  767  and 
note. 

111. — Chicago,  etc.,  R.  Co.  v. 
Thompson,   19    111.    678. 

Ky. — Chesapeake,  etc.,  R  Co.  v. 
Hall,  136  Ky.  879,  124  SW  872, 
AnnCasl912A.  364;  Lee  v.  Burgess, 
9    Bush    652. 

La, — Sulakowskl  v.  Flint,  22  La. 
Ann.    6. 

Ma — Chouteau  v.  The  St.  An- 
thony, 16  Mo.  216. 

N.  H. — Shelden  v.  Robinson,  7  N. 
H.    167,   26  AmD   726. 

N.  Y. — Oilman  v.  Postal  Tel.  Co., 
48  Mlsa  372,  96  NTS  564;  Sewall  v. 
Allen.    6   Wend.    836. 

vt — Farmers',  eta.  Bank  v. 
Champlaln  Transp.  Co..  16  Vt.  62,  42 
AmD  491. 

Eng. — Butler  v.  Basing,  2  C.  &  P. 
613,  12  ECL  764. 

[a]  XMile  oxitlelsed. — "It  seems  to 
us,  that  this  case  is  distinguishable 
from  those,  where  It  has  been  held 
incumbent  upon  the  plaintiffs  to 
show,  by  positive  proof,  that  the 
company  consented  to  the  captain  of 


their  boat  carrying  money  on  their 
account.  In  order  to  hold  the  com- 
pany responsible  for  the  loss  of  the 
money.  Sewall  v.  Allen,  6  Wend. 
(N.  Y.)  336  [rev  2  Wend.  327],  Is 
one  of  that  class  of  cases,  so  far  as 
the  determination  of  the  court  of 
errors  is  concerned.  And  that  de- 
termination seeirs  to  meet  with  ap- 
?robatlon  In  Angell  on  Carriers,  I 
01,  and  note  4.  And  Story,  J.,  in 
Citizens'  Bank  v.  Nantucket  Steam- 
boat Co.,  6  Cas.  No.  5,780,  2  Story 
16,  and  Chancellor  Kent,  2  Kent  609. 
seem  also  to  approve  the  decision  of 
the  Court  of  errors.  But  these  cases, 
and  the  writers  named,  adopt  this 
view  of  the  subject,  upon  the  ground 
that  the  charter  of  the  company  lim- 
its their  business  to  the  carrying  of 
'goods,  wares,  and  merchandise,'  and 
that  bank  bills  are  neither,  and  so 
the  company  prima  facie  are  not 
liable;  and  not  liable  in  any  event, 
unless  they  have  given  their  con- 
sent to  their  proper  business  being 
enlarged,  so  as  to  include  bank  bills; 
and  also  that  this  was  a  suit  against 
the  stockholders  In  their  Individual 
capacity,  under  the  charter.  Upon 
this  narrow  view  of  that  case  the 
decision  of  the  court  of  errors  may 
stand;  but,  as  applicable  to  a  com- 
pany, whose  charter,  on  the  face  of 
It,  does  Include  the  carrying  of  bank 
bills,  and  in  a  suit  directly  against 
the  corporation,  it  teems  to  us  the 
reasoning  Is  altogether  unsatisfac- 
tory and  unsound.  And  unless  that 
case  Is  to  be  distinguished  from  the 
present,  upon  the  ground  of  the  re- 
stricted nature  of  the  charter  of  that 
company,  we  should  certainly  In- 
cline to  the  opinion  of  the  supreme 
court  of  New  York,  in  Allen  v.  Sew- 
all, Bupra,  rather  than  that  of  the 
court  of  errors.  Mr.  Justice  Story, 
(in  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  supra),  seems  to  ad- 
mit, that,  upon  general  principles, 
the  captain's  contract  will  bind  the 
company  to  the  extent  of  the  char- 
ter powers.  It  seems  to  us,  that 
when  a  natural  person,  or  a  corpora- 
tion, whose  powers  are  altogether 
unrestricted,  erect  a  steamboat,  ap- 
point a  captain,  and  other  agents, 
to  take  the  entire  control  of  their 
boat,  and  thus  enter  upon  the  carry- 
ing business,  from  port  to  port,  they 
do  constitute  the  captain  their  gen- 
eral agent,  to  carry  all  such  com- 
modities as  he  may  choose  to  con- 
tract to  carry  within  the  scope  of  the 
fowers  of  the  owners  of  the  boat, 
f  this  were  not  so,  It  would  form  a 
wonderful  exception  to  the  general 
law  of  agency,  and  one  in  which  the 
public  would  not  very  readily  acqui- 
esce. .  .  .  Prima  facie  the  own- 
ers are  liable  for  all  contracts  for 
carrying,  made  by  the  captains,  or 
other  general  agents,  for  that  pur- 
pose, within  the  powers  of  the  own- 
ers themselves,  and  the  onus  rests 
upon  them  to  show,  that  the  plain- 
tiffs had  made  a  private  contract 
with  the  captain,  which  It  was  un- 
derstood   should   be   kept   from    the 


knowledge  of  the  defendants,  or  els* 
had  given  credtt  exclusively^  to  the 
captain."  Farmers',  eta.  Bank  v. 
Champlaln  Transp.  Co.,  28  Vt.  186, 
203,  56  AmD  68. 

48.  Chicago,  eta,  R.  Co.  v. 
Thompson,  19  111.  678.  And  see 
cases  cited  supra  note  47. 

48.  Kuter  v.  Michigan  Cent.  R. 
Co.,  14   Fed.   Cas.   No.   7,965,   1   Bias. 

60.  Piatt  v.  Le  Cocq,  150  Fed.  391. 
396  [rev  on  other  ground  158  Fed. 
723,  85  CCA  621,  15  LRANS  558 
and  clt  Cyc];  Southern  Express  Co. 
v.  Nashville,  eta,  R.  Co.,  (U.  S.)  SO 
AmLReg  N.  S.  690;  Lee  v.  Burgeos. 
9  Bush  (Ky.)  662;  Chouteau  v.  The 
St.  Anthony,  11  Mo.  226;  Farmers'. 
etc..  Bank  v.  Champlaln  Transp.  Co.. 
16  Vt  62.  42  AmD  491. 

[a]  Question  fo*  Jury,— It  la 
proper  to  leave  to  the  jury  the  ques- 
tion whether  cash  letters  belong  to 
the  class  of  goods  which  a  carrier 
undertakes  to  carry  for  hlra  Knox 
v.  Rives,  14  Ala.  249,  48  AmD  97. 

81.      Piatt    v.    Le    Cocq.    160    Fed. 
391,    396    [revl  on   other  grounds    15S 
.Fed.    728,    85    CCA    621,    15    LRANS 
p658.  and  clt  Cyc]. 

68.  Southern  Express  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  6  Myer  Fed.  Dec. 
I  1511;  Alsop  v.  Southern  Express 
Co.,  104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

63.  U.  S.— Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  5  F.  Cas.  No. 
2,730,  2  "Story  16  (recognising  the 
rule). 

Ala. — Oarey  v.  Meagher,  33  Ala. 
630. 

Ind. — Cincinnati,  etc..  Mall  Line 
Co.  v.  Boal.  16  Ind.  345. 

Mass. — Dwlght  v.  Brewster,  l 
Pick.   60,  11  AmD  188. 

Miss. — Powell  v.  Mills,  SO  Mlsa. 
231,    64   AmD  158. 

Mo. — Chouteau  v.  The  St  Anthony. 
16  Mo.  216   (recognising  the  rule). 

N.  H. — Elklns  v.  Boston,  etc.,  R. 
Co.,  23  N.  H.  275  (recognizing  the 
rule).  But  see  Shelden  v.  Robinson, 
7  N.  H.  167,  26  AmD  726  (holding;  a. 
stage-driver  who  carried  packages 
from  place  to  place  for  a  uniformly 
small  sum,  not  to  be  a  common 
carrier). 

N.  Y. — Sewall  v.  Allen,  6  Wend.  336 
(recognising   the   rule). 

Pa. — Beckman  v.  Shouse,  5  Rawle 
179,   28  AmD  663. 

Tenn. — Klrtland  v.  Montgomery,  l 
Swan    452. 

Vt. — Farmers',  eta,  Bank  v.  Cha.m- 
plaln  Transp.  Co.,  23  Vt.  186,  66 
AmD  68. 

Eng. — Syms  v.  Chaplin,  6  A.  &  B 
634,  31  ECL  761,  111  Reprint  1304. 

"The  practice  of  conveying  for 
hire,  in  a  stage-coach,  parcels  not 
belonging  to  passengers,  constitutes 
the  proprietors  of  the  coach  common 
camera"  Dwlght  v.  Brewster,  l 
Pick.  (Mass.)  50,  51,  11  AmD  133 
[clt  Beckman  v.  Shouse,  6  Rawle 
(Pa.)    179,  188,   28  AmD  663,  656], 

"A  stage  coach  for  the  conveyance 
of  persons,   Is   not   of  course  a   con- 
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regards  carriage  by  coach  or  steamboat  it  is  held 
that  if  such  property  is  received  with  knowledge 
that  the  drivers  of  coaches  or  the  masters  of  steam- 
boats are  in  the  habit  of  carrying  parcels  of  money, 
bank  bills,  or  other  valuable  property  for"  compensa- 
tion, and  the  persons  intrusting  such  parcels  have 
reason  to  suppose  that  the  carriage  is  in  behalf  of 
the  general  carrier,  the  latter  will  be  liable  therefor 
as  common  carrier;5*  but  where  the  custom  or  usage 
is  unknown  to  the  owner  of  the  coach  or  boat, 
where  the  thing  is  delivered  to  the  driver  of  the 
coach  or  to  the  master  of  the  boat  personally  on  his 
own  account  and  not  to  him  as  agent  or  representa- 
tive of  the  owner  of  the  coach  or  boat,59  or  where 
the  carriage  is  not  for  hire  but  gratuitous,57  no  lia- 
bility as  a  common  carrier  is  thereby  imposed  on 
the  owner  of  the  coach  or  boat.  However,  where  by 
custom  or  usage  the  liability  as  common  carrier  has 
been  imposed  in  such  cases,5*  the  fact  that  the  pro- 
prietor of  the  coach  or  boat  permits  the  driver  or 
the  captain  to  retain  the  compensation  for  carriage 
as  one  of  his  perquisites,5"  especially  if  this  right  to 


retain  is  unknown  to  the  person  delivering  the  thing 
to  be  carried,50  does  not  relieve  the  proprietor  of  his 
liability  as  a  common  carrier,  although  it  seems  that 
the  proprietor  may  be  relieved  from  responsibility 
in  such  a  case  if  the  shipper  knows  of  the  arrange- 
ment between  the  proprietor  and  his  servant  and 
contracts  exclusively  with  the  servant."  Where  a 
carrier  undertakes  to  transport  goods  of  the  'ship- 
per to  market,  and  to'  sell  them  and  then  bring 
back  the  proceeds,  it  is  a  common  carrier  in1  return- 
ing the  proceeds.™ 

\ $  13]  (3)  Live  Stock.  In  view  of  the  fact  that 
animals  have  some  volition  and  propensities  of  their 
own  which  may  lead  to  loss  or  damage  regardless 
of  the  control  exercised  by  those  who  undertake 
their  transportation,  it  has  been  held  that  carriers  . 
of  live  stock  are  not  liable  as  common  carriers,  but 
are  only  bound  to  transport  with  ordinary  care 
and  skill.55  But  the  decided  weight  of  authority 
is  that  a  carrier  receiving  live  stock  for  transporta- 
tion does  so  under  the  usual  liabilities  which  attach 
to  the  carriers  of  goods,*4  subject  to  the  rule  appli- 


veyance  for  goods;   but  a  continued 

Practice,  such  as  has  been  proved 
y  the  owners  of  a  stage  coach,  of 
receiving*  parcels  and  packages  for 
carriage,  and  of  carrying-  them,  for 
hire,  will  make  them  common  car- 
riers."    Beckman    v.    Shouse,    supra. 

64.  Ala. — Garey  v.  Meagher,  33 
Ala.  630;  Hosea  v.  McCrory,  12  Ala. 
349. 

Mass. — Dwight  v.  Brewster,  1 
Pick.  50,  11  Are©  133. 

Miss.— Powell  v.  Mills,  30  Miss. 
231.  64  AmD   1E8. 

Pa. — Beckman  v.  Shouse,  5  Rawle 
179.    28    AmD    6E3. 

Eng/. — Syms  v.  Chaplin,  6  A.  &  B. 
<34.    31    ECti   761,    111    Reprint    1304. 

65.  Cincinnati,  etc,  Mall  Line  Co.' 
v.  Boal,  16  Ind.  345;  Elklns  v.  Bos- 
ton, etc.,  R.  Co.,  23  N.  H.  275. 

[a]  In  other  worts  the  usage 
which  would  render  the  owner  of  the 
boat  liable  must  be  such  as  had 
grown  up  with  his  knowledge.  Cin- 
cinnati, etc.  Mail  Line  Co.  v.  Boal, 
15   Ind.    345. 

[b]  One  Instance  of  transporta- 
tion of  goods  by  a  passenger  train, 
for  which  freight  was  paid  to  the 
baggage-master,  was  not  sufficient 
evidence  of  a  custom  to  thus  trans- 
port goods,  or  of  knowledge  of  such 
custom  on  the  part  of  the  railroad 
company.  Elkina  v.  Boston,  etc,  R 
Co..  23  N.  H.   275. 

66.  Citlsens'  Bank  v.  Nantucket 
Steamboat  Co.,  6  F.  Oas.  No.  2,730,  2 
Story  16;  Mayall  v.  Boston,  etc.,  R. 
Co..  1»  N.  H.  121,49  AmD  149;  Sew- 
all  v.  Allen,  6  Wend.  <N.  T.)  836 
[rev  2  Wend.   827J. 

"The  mere  fact  that  the  driver  of 
a  stage  coach  is  accustomed  to  carry 
articles  for  hire,  for  his  own  partic- 
ular advantage,  will  not  render  the 
proprietors  of  the  coach  liable."  May- 
all  v.  Boston,  etc,  R.  Co.,  19  N.  H. 
122,  126,   49   AmD   149. 

"whenever  It  appears  that  there 
Is  no  Intention  to  trust  the  carrier 
with  the  custody  of  the  goods,  he 
will  not  be  held  liable."  Mayall  v. 
Boston,  etc,  R.  Co.,  19  N.  H.  122, 
126.  49   AmD   149. 

[a]  Bias  cm  for  rule.— "This  doc- 
trine is  the  dictate  alike  of  common 
sense  and  of  justice.  It  is  the  party 
only  with  whom  the  contract  is 
made,  who  Incurs  any  liability  to  the 

I  owner  of  the  goods.     The  mere  fact 

that  the  bailee  Is  in  the  employ  of 
a  railroad  corporation  Is  not  suffi- 
cient to  make  the  corporation  liable." 
Mayall  v.  Boston,  etc..  R.  Co.,  19  N. 
H.  122,   126,    49  AmD  149. 

[b]  Bole  applied. — Where  the 
custom  shown  was  to  deliver  pack- 
ages of  money  to  the  master  or  the 
boat  and  to  pay  him  individually 
a  compensation  therefor.  It  was 
thought  that  the  general  carrier  was 
not  liable.     Bewail  v.  Allen,  6  Wend. 


(N.  T.)  335  [rev  2  Wend.  827,  where 
the  supreme  court  of  New  York  held 
that  an  arrangement  between  the 
owners  of  steamboats  and  their  cap- 
tains, allowing  the  avails  of  carry- 
ing bank  bills  as  a  privilege  to  the 
latter,  does  not  discharge  the  own- 
ers, unless  the  shipper  contracts 
with  the  captain  himself,  knowing 
that  he  receives  the  goods  on  his 
own  account,  as  part  of  his  privi- 
lege, and  not  In  his  character  of 
agent  for  the  owners]. 

67.  Knox  v.  Rives,  14  Ala.  249,  48 
AmD  97;  Chouteau  v.  The  St.  An- 
thony, 16  Mo.  216.  See  also  infra 
I  16. 

[a]  Thus  the  custom  of  allowing 
the  captain  of  a  boat  to  carry  pack- 
ages of  money  without  compensation 
was  held  not  to  charge  the  owner  as 
common  carrier.  Chouteau  v.  The 
St  Anthony,  16  Mo.  216. 

[bj.    Defemdaats  may  explain  the 


by  showing  that  no  freight 
or  compensation  was  ever  charged 
on  such  remittances,  unless  some 
evidence  was  given  by  the  boat  of 
their  receipt.  Knox  v.  Rives,  14  Ala. 
249,   48   AmD   97. 

88.  See  cases  supra  text  and  note 
58. 

68.  Bean  v.  Sturtevant,  8  N.  H. 
146,  28  AmD  889.  See  also  Farmers', 
etc,  Bank  v.  Champlaln  Transp.  Co.. 
23  Vt.  186,  56  AmD  68  (holding  that 
the  fact  that  the  officer  of  a  boat 
was  allowed  to  retain  the  compensa- 
tion would  not  necessarily  relieve 
the  owner  from  the  liability  of  com- 
mon carrier  In  such  case). 

[a]  Thus  money  Intrusted  a  stage 
driver  for  carriage  is  considered  in 
the  custody  of  the  proprietors  where, 
by  an  agreement  between  proprie- 
tors and  driver,  the  latter  charges 
for  the  carriage  sums  which  he  is 
given  and  privileged  to  retain  as  his 
perquisites,  this  right  to  retain  being 
unknown  to  the  party  delivering  the 
money;  and  it  seems,  that  even, if 
known,  the  liability  of  the  proprie- 
tors would  exist.  Bean  v.  Sturte- 
vant,  IN.  K   146,  28  AmD  889. 

60.  Bean  v.  Sturtevant,  8  N.  H. 
146.  28  AmD  389. 

61.  Mayall  v.  Boston,  etc.,  R  Co., 
19  N.  H.  122.  49  AmD  149.  See  also 
supra  note  66. 

83.  Kemp  v.  Coughtry,  11  Johns. 
<N.   T.)    lOTT 

68.  Heller  v.  Chicago,  etc.,  R.  Co., 
109  Mich.  63,  66  NW  667,  63  AmSR 
541   and   note. 

[a]  Season  for  rate, — "The  trans- 
portation of  cattle  and  live  stock  by 
common  carriers  by  land  was  un- 
known to  the  common  law,  when  the 
duties  and  responsibilities  of  com- 
mon carriers  were  fixed,  making 
them  insurers  against  all  losses  and 
injuries  not  arising  from  the  act  of 
God  or  of  the  public  enemies.    These 


responsibilities  and  duties  were  fixed 
with  reference  to  kinds  of  property 
Involving,  in  their  transportation, 
much  fewer  risks,  and  of  quite 
a  different  kind,  from  those  which 
are  incident  to  the  transportation 
of  live  stock  by  railroad..  .  .  . 
It  is  a  mode  of  transportation  which, 
but  for  its  necessity,  would  be  gross 
cruelty  and  indictable  as'  such.  The 
risk  may  be  greatly  lessened  by  care 
and  vigilance,  by  feeding  and  wateTr 
Ing  at  proper  Intervals,  by  getting 
up  those  that  are  down,  and  other- 
wise. But.  this  Imposes  a  degree  of 
care  and  an  amount  of  labor  so  dif- 
ferent from  what  is  required  In  ref- 
erence to  other  kinds  of  property, 
that  I  do  not  think  this  kind  of 
property  falls  within  the  reasons 
upon  which  the  comnron  law  liabil- 
ity of  common  carriers  was  fixed." 
Per  Ohrlstlancy,  J.,  In  .  Michigan 
Southern  R.  Co.  v.  MeDonoUgh,  11 
Mich.   165,  189,   4  AmR  466. 

[bl  The  oonunon-law  duty  of  a 
carrier  to  transport  goods  has  been 
held  not  to  require  transportation  of 
cattle  for  which  special  arrange- 
ments were  necessary.  Lake  Shore, 
etc.,  R  Co.  v.  Perkins,  25  Mich.  329, 
12  AmR  276;  Michigan  Southern, 
etc.,  R.  Co.  v.  McDonough,  21  Mich. 
165,  4  AmR  466. 

rcj  Analogy  to  carriage  of  slaves. 
—This  theory  was  perhaps  adopted 
In  analogy  to  that  under,  which  a 
carrier  of  slaves  was  held  not  to  be 
a  common  carrier  of  goods,  inasmuch 
as  slaves  had  volition  and  were  not 
under  the  complete  control  of  the 
carrier.  Boyce  v.  Anderson,  2  Pet. 
(U.  S.)   150.  7   L.  ed.   879. 

64.  V.  S. — Covington  Stock-Yards 
Co.  v.  Keith,  139  U.  S.  128,  11  SCt 
461,  35  V.  ed.  73;  North  Pennsylvania 
R.  Co.  v.  Commercial. Nat.  Bank,  128 
U.  S.  727.  8  SCt  266,  31  L.  ed.  287; 
Ogdensburg,  etc,  R.  Co.  v.  Pratt,  22 
Wall.  123,  22  L.  ed.  827:  Ormsby  v. 
Union  Pac.  R  Co.,  4  Fed.  706,  2 
McCrary,  48. 

Ala. — Richmond,  etc,  R  Co.  v. 
Trousdale,  99  Ala.  389,  18  S  28,  42 
AmSR  69;  South,  etc.,  Alabama  R 
Co.  v.  Henleln,  52  Ala.  606,  23  AmR 
578;  Northern  Alabama  R.  Co.  v. 
Bldgood.  5  Ala.  A.  668.  59  S  680. 

Ark. — Fordyce  v.  McFlynn,  56  Ark. 
424,  19  SW  961;  St.  Louis,  etc.,  R. 
Co.  v.  Lesser.  46  Ark.  236. 

Cal. — Agnew  v.  The  Contra  Costa, 
27  Cal.  426.  87  AmD  87. 

Colo. — Estes  v.  Denver,  etc.,  R. 
Co.,  49  Colo.  378,  118  P  1005;  Union 
Pac  R.  Co.  v.  Rainey,  19  Colo.  225, 
34  P  986;  Colorado,  etc..  R  Co.  v. 
Breniman,    22  Colo.   A.    1,   1Z5   P   865. 

Conn. — Coupland  v.  Housatonic  R 
Co.,  61  Conn.  681,  23  A  870,  15  LRA 
534. 
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cable  in  case  of  other  goods,  that  it  is  not  account- 
able for  loss  resulting  from  the  inherent  nature  of 
the  property,  and  not  due  to  any  negligence  or 
fault  on  its  part.™  As  has  been  said,  there  are 
dangers  connected  with  the  transportation  of  live 
stock  "which  are  created  by  the  disposition  and 
propensities  of  the  animals  and  against  which  it  is 
often  impossible  for  the  carrier  to  make  adequate 
provision,  but  the  rule  of  the  common  law  is  modi- 
fled  only  so  far  as  is  made  necessary  by  the  char- 
acter of  the  property  in  this  reBpect.  In  every 
other  respect  the  carrier  is  held  to  be  an  insurer 
of  the  property."  **  It  is  immaterial  whether  the 
carriage  of  live  stock  is  the  company's  principal 
business,  of  whether  it  is  incidental  or  subordinate, 
.for  in  either  event  the  company  is  a  common  car- 
rier as  to  live  stock  accepted  by  it  or  properly  ten- 
dered to  it."7  Where  a  carrier  of  live  stock  un- 
loaded the  stock  en  route  for  rest  and  feed,  as 


required  by  law,  and  for  that  purpose  placed  them 
in  stockyard  pens,  the  fact  that,  the  injured  con- 
dition of  the  stock  was  not  discovered  until  after 
they  were  placed  in  the  pens  did  not  render  inappli- 
cable the  rule  that  a  carrier  is  an  insurer  of  live 
stock,  except  against  injury  or  loss  from  the  act 
of  God,  or  the  public  enemy,  or  from  the  inherent 
nature,  propensities,  or  viciousness  of  the  animals 
themselves. 

[$  14]  (4)  Oars  of  Other  Carriers.  A  railroad 
company  which  receives  loaded  freight  cars  of 
another  road  for  transportation  thereby  assumes 
the  obligations  of  a  common  carrier  in  respect  to 
such  cars."  Its  liability  is  the  same  as  when  it 
undertakes  to  transport  ordinary  freight.'0  How- 
ever, a  railroad  company  is  not  a  common  carrier 
of  common  carriers  of  passengers.71  It  owes  no 
duty  to  sleeping  car  companies  to  haul  their  cars, 
and  may  impose  the  terms  on  which  it  will  haul 


v.  Hlnley-Stephens  Co.,  64  Fla.  175, 
«.0  S  749,  AnnCasl914B  999:  Summer- 
lLn  v.  Seaboard  Air  Line  ft,  66  Fla. 
687,  47  S  EG7.  131  AmSR  164,  19  LRA 
NS  191. 

Ga. — Central  of  Georgia  R.  Co., 
v.  Hall,  124  Ga.  322,  52  SE  679,  110 
AmSR  170,  4  LRANS  898.  4  AnnCaa 
128;   Cooper  v.    Raleigh,   etc.,  R.   Co., 

110  Ga.  6G9,  X6  SE  240;  Central  R. 
Co.  v.  Bryant,  73  Ga.  722;  Cranor  v. 
Southern  R.  Co.,  18  Ga.  A.  86,  78  SE 
1014. 

Hawaii. — Ferrelra.  v.  Arisonan,  3 
Hawaii  Fed.   630. 

111. — Chicago,  etc.,  R.  Co.  v.  Erick- 
son,  91  III.  613.  88  AmR  70;  St. 
Louis,  etc.,  R.  Co.  v.  Dorman,  72  111. 
S04;  Baltimore,  etc.,  R.  Co.  v.  Fox, 
113    111.   A.    180. 

Ind. — Chicago,  etc.  R,  Co.  v.  Baugh, 
176  Ind.  419,  94  NB  671;  Chicago, 
etc.  R.  Co.  v.  Woodward,  164  Ind. 
360.  72  NE  668.  73  NE  810. 

Iowa, — Kinnlck  v.  Chicago,  etc., 
R.  Co..  09  Iowa  666.  29  NW  772; 
McCune  v.  B.  C.  R,  &  N.  R.  Co.,  52 
Iowa  600,  8  NW  615;  McCoy  v.  K. 
A  D.  M.  ft.  CO..   44   Iowa  424. 

Kan. — Kansas  Pac.  R.  Co.  v.  Nich- 
ols, S  Kan  235,  12  AmR  494;  Kansas 
Pac.   R.  Co.  v.  Reynolds,  8  Kan.  623. 

Ky. — Cincinnati,  etc..  R.  Co.  v. 
Smith.  165  Ky.  481,  159  SW  987; 
McCampbell  v.  Louisville,  etc..  R. 
Co.,  160  Ky.  723,  160  SW  987:  Ches- 
apeake, etc,  R.  Co.  v.  Magowan,  147 
Ky.  422,  144  SW  80:  Louisville,  etc, 
R.  Co.  v.  Cecil,  146  Ky.  271.  140  SWj 
.186;  Baltimore,  etc  .ft.  Co.  v.  CI  lft, 
142  Ky.  573,  134  SW  917;  Southern 
Express  Co.  v.  Fox,  131  Ky.  257, 
115.  SW  184,  117  SW  270,  138  AmSR 
241;  Louisville,  etc.,  R.  Co.  v.  Ped- 
lgo,  129  Ky.  661,  113  SW  116;  Stiles 
v.  Louisville,  etc,  R.  Co.,  129  Ky. 
176.  110  SW  820,  33  KyL  625,  130 
AmSR  429  and  note,  18  LRANS  86 
and  note;  Cincinnati,  etc.,  R.  Co.  v. 
Sanders,  118  Ky.  116,  80  SW  488,  25 
KyL  2333;  Louisville,  etc.,  <R.  Co.  v. 
Harned,  66  SW  26,  23  KyL  1651. 
Compare  Cincinnati,  etc,  ft.  Co.  v. 
Greening,  100  SW  825,  80  KyL  1180; 
Louisville,  etc.,  R.  Co.  v.  Lazarus,  13 
KyL  461. 

La. — Peters  v.  New  Orleans,  etc., 
R.  Co..  16  La.  Ann.  222,  79  AmD  578. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228.  50  AmD  669. 
.    Mass. — Evans  v.  Fitchburg  R.  Co., 

111  Mass.  142,  15  AmR  19;  Squire  v. 
New  York  Cent  R.  Co.,  98  Mass.  239, 
93  AmD  162;  Smith  v.  New  Haven, 
etc,   R.   Co.,   12   Allen   631,   90   AmD 

Minn. — Llndsley  v.  Chicago  R. 
Co..  36  Minn.  639,  33  NW  7.  1  AmSR 
692;  Moulton  v.  St.  Paul,  etc.,  R. 
Co.,  81  Minn.  85,  16  NW  497.  47 
AmR  781. 

Miss. — Illinois     Cent.     R.     Co      v. 
Scruggs,     69    Miss.     418,     18     S    698; 
Chicago,    St.    Louis,    etc.,    R.    Co.    v. 
Abels,  60  Miss.  1017. 
-   Mo. — McFadden   v.   R.  Co..   92   Mo. 


343,  4  SW  689,  1  AmSR  721;  Llbby 
v.  St  Louis,  etc.,  R.  Co...  137  Mo.  A. 
276,  117  SW  659;  Thompson  v 
Quincy,  etc,  R.  Co..  186  Mo.  A.  404, 
117  SW  1193;  Cash  v.  Wabash  R. 
Co.,  81  Mo.  A.  109;  Hajice  v.  Pacific 
Express  Co.,  48  Mo.  A.  179. 

Nebr. — Church  v.  Chicago,  etc,  R. 
Co.,  81  Nebr.  616,  116  NW  520;  Cleve 
v.  Chicago,  etc..  R.  CoM  77  Nebr.  166, 
108  NW  982,  124  AmSR  837.  15  Ann 
Oaa  83;  Chicago,  etc.  ft.  Co.  v.  Slat- 
tery,  76  Nebr.  721,  107  NW  1045.  124 
AmSR  826;  Chicago,  etc.,  R.  Co.  v. 
Williams,  61  Nebr.  608,  85  NW  838; 
Atchison,  etc.,  ft.  Co.  v.  Washburn,  6 
Nebr.  117. 

N.  H.— Rlxford  v.  Smith,  62  N.  H. 
866,   13  AmR  42  and  note. 

N.  J. — Feinberg  v.  Delaware,  etc., 
R.  Co..  62  N.  J.  L.  451.  20  A  33. 

N.  Y. — Mynard  v.  Syracuse,  etc.,  R. 
Co.,  71  N.  Y.  180,  27  AmR  28;  Clarke 
v.  Rochester,  etc.,  R.  Co.,  14  N.  Y. 
570,   67  AmD  206. 

N.  C. — Holton  v.  Norfolk  Southern 
ft.  Co.,  165  N.  C.  156,  81  SE  131; 
Harden  v.  Chesapeake,  etc.,  R.  Co., 
167  N.  C.  238,  72  SE  1042;  Selby  v. 
Wilmington,  etc.,  R.  Co.,  118  N.  C. 
688,  18  SE  88,  37  AmSR  686;  Lee  v. 
Raleigh,  etc,  R.  Co.,  7,2  N.  C.  286. 

Oh. — Welsh  v.  Pittsburg,  etc..  R. 
Co.,  10  Oh.  St.  65,  75  AmD  490;  Wil- 
son v.    Hamilton,    i  Oh.    St.    722. 

Or. — Brown  v.  Oregon-Washington 
R.,  etc.,  Co.,  63  Or.  396,  128  P  38: 
Honeyman  v.  Oregon,  etc.,  R.  Co.,  IS 
Or.  352,  10  P  668.  67  AmR  20. 

Pa. — Powell  v.  Pennsylvania  R.  Co., 
32  Pa.  414,  75  AmD  664;  Rltz  v. 
Pennsylvania  R.  Co.,  3  Phila.  82. 

S.  C. — Bamberg  v.  South  Carolina 
R.  Co.,  9  S.  C.  61.  30  AmR  18. 

Tenn. — Louisville,  etc,  R.  Co.  v. 
Wynn.  88  Tenn.  320,  14  SW  311 
(extensively  reviewing  the  decisions 
but  not  noticing);  Baker  v.  Louis- 
ville, etc.,  R.  Co..  10  Lea  304  (where 
expressions  apparently  to  the  con- 
trary are  found). 

Tex. — Gulf,  etc.,  R.  Co.  v.  Trawlck. 
68  Tex.  314.  4  SW  567,  2  AmSR  494; 
Missouri  Pac.  R.  Co.  v.  Harris,  67 
Tex.  166,  8  SW  674;  Pecos,  etc.,  R. 
Co.  v.  Morrison,  (Civ.  A)  169  SW 
1098;  Atchison,  etc,  R.  Co.  v.  Word, 
(Civ.  A.)  159  SW  875;  Ft.  Worth, 
etc.,  R.  Co.  v.  Jordan,  (Civ.  A.)  156 
SW  676;  St.  Louis,  etc.,  R.  Co.  v. 
Franklin.  68  Tex.  Civ.  A.  41,  128  SW 
1160;  Galveston,  etc.,  R.  Co.,  v.  Jones, 
(Civ.  A)  128  SW  737:  Missouri,  etc, 
R.  Co.  v.  Lewellen,  (Civ.  A)  111  SW 
773;  International,  etc.,  R.  Co.  v. 
Nowaskl,  48  Tex.  Civ.  A.  144,  106  SW 
437;  Texas,  etc.,  R.  Co.  v.  Turner, 
(Civ.  A.)  37  SW  643.  But  see  Ft. 
Worth  R.  Co.  v.  Berry,  (Civ.  A.)  170 
SW  125;  Williams  v.  Gulf,  etc.,  R. 
Co.,  (Civ.  A.)  136  SW  390;  Freeman 
v.  Cain,  (Civ.  A.)  188  SW  894;  Ft. 
Worth,  etc.,  R.  Co.  v.  Lock.  30  Tex. 
Civ.  A.  426,  70  SW  456  (in  all  of 
which  cases  expressions  are  found 
which  apparently  are  not  in  harmony 


with  the  other  Texas  decisions). 

Vt. — Kimball  v.  Rutland,  etc,  R. 
Co.,  26  Vt.  247,  62  AmD  667. 

Va. — Virginia,  etc..  R.  Co.  v.  Sayers. 
26  Gratt.   (67  Va.)   328. 

W.  Va. — Maslin  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180,  86  AmR  748. 

Wis. — Morrison  ▼.  Phillips,  etc.. 
Constr.  Co.,  44  Wis.  406,  28  AmR  599. 

Eng. — Dickson  v.  Great  Northern 
R.  Co.,  18  Q.  B.  D.  176,  6  ERC  358. 

Oht. — McCormack  '  v.  Grand  Truik 
R  Co..  6  Ont.  L.  677,  2  OntWR  1053. 

"Railroad  companies  are  chartered 
and  organized  to  transport  all  sorts 
of  '  personal  property,  including 
cattle,  and  therefore  hold  themselves 
out  as  common  carriers  of  all  sorts 
of  property,  including  cattle,  by  an 
act  irrevocable  on  their  part  in  their 
very  ~  creation  and  organisation." 
Maslin  v.  Baltimore,  etc.,  R.  Co.,  14 
W.  Va.  180,  35  AmR  748. 

65.  See  generally  infra  5  149  et 
seq. 

68.  Kinnick  v.  Chicago,  etc.,  R. 
Co..  69  Iowa  665,  669,  29  NW.  772. 
And  see  Mynard  v.  Syracuse,  etc., 
R  Co..  71  N.  Y.  180,  186,  27  AmR  28 
(where  the  court  said:  "The  lia- 
bility of  carriers  of  animals  Is  modi- 
fied only  so  far  as  the  cause  of  dam- 
age for  which  recompense  Is  sought, 
is  a  consequence  of'  the  conduct  or 
propensities  of  the  animals  under- 
taken to  be  carried..  In  other  re- 
spects, the  common-law  responsibil- 
ities of  the  carrier  will  attach"). 

67.  Kimball  v.  Rutland,  etc.  ft. 
Co.,  26  Vt.  247,  62  AmD  667. 

68.  Cincinnati,  etc,  R.  Co.  v. 
Smith,    166   Ky.   481,   169   SW  987. 

69.  TJ.  S. — Bosworth  v.  Carr,  etc., 
Co..  179  U.  S.  444,  21  SCt  194,  46  I,, 
ed.  268;  Rau  v,  Bosworth,  179  U.  S. 
443,  21  SCt  194,  45  L.  ed.  268;  Chi- 
cago, etc.^'R.  Co.  v.  Bosworth,  179 
U.  8.  442,  21  SCt  183,  45  L.  ed.  267; 
Missouri  Pac  R.  Co.  v.  Chicago,  etc, 
R.  Co.,  26  Fed.  317  [afl  132  U.  S.  191. 
10  SCt  65.  33  L.  ed.  309], 

111. — Schumacher  v.  Chicago,  etc.. 
R.  Co.,  207  111.  199,  69  NE  825;  Peoria, 
»tc,  R.  Co.  v.  U.  S.  Rolling  Stock  Co., 
136  111.  643.  27  NE  59.  29  AmSR  348; 
East  St.  Louis  Connecting  R.  Co.  v. 
Wabash,  etc..  R.  Co..  123  111.  694.  16 
NE  46;  Peoria,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  109  111.  135,  60  AmR  60S. 

Mass. — Vermont,  etc,  R.  Co.  v. 
Fitchburg  R.  Co.,  14  Allen  462,  92 
AmD  785. 

N.  J. — Pennsylvania  R.  Co.  v.  New 
Jersey  R..  etc.,  Co.,   27  N.  J.  L.   100. 

N.  Y. — Mallory  v.  Tioga  R.  Co.,  39 
Barb.  488  [aft*  3  Abb.  Dec.  139,  3 
Keyes  364.  1  Transcr.  A  203,  36  How 
Pr   202]. 

70.  Atchison,  etc.,  R.  Co.  v.  Home- 
wood.  39  Okl.  179,  134  P  856,  48  LRA 
NS    990. 

71.  Donovan  v.  Pennsylvania  R, 
Co.,  120  Fed.  215,  67  CCA  362,  61 
LRA  140  Caff  199  U.  S.  279,  26  SCt  91. 
50  L.  ed.  192]. 


For  later  oases,  developments  and  ohaagM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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such  ears.72  And  as  regards  ordinary  freight  ears 
it  has  been  held  that,  if  they  are  destroyed  after 
the  carriage  has  terminated,  and  after  delivery,  or 
tender  to  deliver,  to  the  consignee,  there  is  as  to 
the  cars  no  liability  as  a  common  carrier,  In  other 
words,  although  the  cars  remain  on  the  tracks  of 
the  transporting  carrier,  its  liability  is  that  of  a 
warehouseman  only.78 

[,  15]  3.  Transportation  Must  Be  for  Hire.  No 
person  is  a  common  carrier  in  the-  sense  of  the  law 
who  performs  the  service  without  hire;74  and  where 
there  is  no  right  to  remuneration,  the  party  who 
earries  incurs  no  liability  other  than .  that  of  a 
gratuitous  bailee.75  But  it  is  not  necessary  that 
there  be  an  express  contract  for  compensation;7* 
hence  the  fact  that  the  carrier  intended  to  carry 
goods  gratuitously,  without  having  indicated  that 
intention  to  the  shipper,  will  not  relieve  -such  car- 
rier from  his  usual  liability;77  and  if  by  reason  of 
usage,  or  the  general  nature  of  the  business,  the 
right  to  compensation  arises  by  implication,  the 
carrier  is  liable  as  a  carrier  for  hire;7*  but  the 
custom  of  clerks  on  boats  to  carry  parcels  from  one 


port  to  another,  with  the  mere  expectation  that 
the  favor  extended  may  be  reciprocated  by  patron- 
age, is  insufficient  to  impose  on  the  owners  of  the 
boats  the  liability  of  carriers  for  hire.79  Nor  is  it 
necessary  that  compensation  be  provided  for  under 
an  express  or  implied  agreement  to  pay  for  the 
particular  service.  If  the  transportation  is  a  part 
of  an  undertaking  on  the  part  of  the  carrier,  for 
which  there  is  a  valid  consideration,  it  will  be  a 
carriage  for  hire,  although  it  is  agreed  that,  in  con- 
nection with  the  general  advantage  resulting  to  the 
carrier  from  the  entire  transaction,  this  particular 
part  of  the  service  is  to  be  rendered  without 
charge.81 

[$  16]  4.  Ownership  of  Means  of  Transportation 
Unnecessary.  To  constitute  one  a  common  carrier, 
it  is  not  essential  that  he  should  own  the  means 
of  transportation.82  If  the  contract  is  that  the 
goods  will  be  carried  and  delivered,  it  makes  the 
one  so  contracting  a  common  carrier,  regardless  of 
the  name  or  the  ownership  of  the  line  or  lines  over 
which  the  service  extends.  This  is  well  illustrated 
in  the  case  of  express  and  transportation  companies, 


7a  Pullman  Palace  Car  Co.  v. 
Missouri  Pac.  R.  Co..  115  U.  S.  587, 
6  SCt  194,  24  L.  ed.  499;  Donovan  v. 
Pennsylvania  R.  Co.,  120  Fed.  216, 
57  CCA  3«2.  81  LRA  140  [aft  199 
U.  S.  279,  26  SCt  91.  60  L.  ed.  192J; 
Denver,  etc..  R.  Co.  v.  Whan,  39 
Colo.  230,  89  P  39,  11  LRANS  482, 
12  AnnCas  782. 

73.  Missouri  Pac  R  Co.  v.  Chi- 
cago, etc.,  R  Co.,  26  Fed.  317  [aft 
132  U.  S.  191,  10  SCt  65,  33  L.  ed. 
309];  Schumacher  v.  Chicago,  etc..  R. 
Co.,  207  111.  199,  69  NE  826.  To  same 
effect  Bast  St.  Louis  Connecting  R. 
Co.  v.  Wabash,  etc.,  R.  Co.,  123  111. 
694,  15  NE  45  '(where  It  appeared 
that  the  cars,  loaded  with  coal,  had 
been  delivered  to  the  connecting-  rail- 
way company  for  delivery  to  the  con- 
signee, and  had  been  taken  by  the 
latter  from  the  tracks  of  the  con- 
necting company  over  Its  private 
tracks  to  be  discharged  or  their 
freight,  after  which  they  were  to  be 
redelivered  to  the  connecting  com- 
pany, to  be  returned  to  the  owner; 
while  in  possession  of  the  consignee, 
the  cars  were  burned;  that  It  was  In- 
sisted that,  because  the  cars  were 
to  be  returned  to  the  owner  com- 
pany by  the  connecting  railway 
company,  It  was  liable  as  common 
carrier  of  the  cars;  and  that  the 
contract  of  carriage  not  being  com- 
plete until  the  cars  were  Returned  to 
the  owner  company,  it  was  insisted 
that  the  liability  as  a  carrier  con- 
tinned;  but  it  was  held  that,  as  the 
ears  were  shoved  on  the  consignee's 
private  tracks.  In  conformity  with 
the  previous  course  of  business,  they 
had  reached  their  destination,  and 
that  consequently  the  liability  as  a 
common  carrier  of  them  ceased). 

7*.  U.  S. — Citizens"  Bank  v.  Nan- 
tucket Steamboat  Co.,  6  F.  Cas.  No. 
2,730,  2  Story  16. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Gereon,  102  Ala.  409,  14  S  873;  Cen- 
tral R.,  etc.,  Co.  v.  Lampley,  78  Ala, 
357,  52  AraR  334;  Knox  v.  Rives,  14 
Ala.  249.  48  AmD  97. 

Cal. — Fay  v.  The  New  World,  1 
Cal.  348. 

Mo. — Chouteau  v.  The  St.  Anthony, 
It  Mo.   216. 

Oh. — Conwell  v.  Vorhees,  13  Oh. 
523,  42   AmD    206. 

S.  C. — Littlejohn  v.  Jones,  27  S.  C. 
L  365.   39  AmD  132. 

Eng. — Whitehead  v.  Oreetham,  2 
Blng.  464,  9  ECL  483,  130  Reprint 
385. 

Ont. — Johnson  ▼.  Dominion  Express 
Co.,  28  Ont.   205. 

„  [a]  Storr,  X*  In  Citizens'  Bank  v. 
Nantucket  Steamboat  Co.,  5  F.  Cas. 
No.  2.730,  2  Story  16,  35,  said:  "I 
take  it  to  be  exceedingly  clear,  that 
no  person  is  a  common  carrier  In  the 


sense  of  the  law,  who  is  not  a  car- 
rier for  hire;  that  Is,  who  does  not 
receive,  or  is  not  entitled  to  receive, 
any  recompense  for  his  services.  The 
kno'wn  definition  of  a  common  car- 
rier, in  all  our  books,  fully  estab- 
lishes this  result."  If  no  compen- 
sation is  received  "he  Is  not  in  the 
sense  of  the  law  a  common  carrier; 
but  he  Is  a  mere  mandatory,  or  gra- 
tuitous bailee;  and  of  course  his 
rights,  duties  and  liabilities  are  of  a 
very  different  nature  and  character 
from    those    of    a    common    oarrier." 

[b]  The  definition  involves  the 
element  of  transportation  for  hire, 
and  the  liability  of  common 
carrier  does  not  arise  as  to  goods 
transported  without  compensation. 
Payment  of  freight  on  the  part  of 
the  shipper,  or  at  any  rate  the  right 
of  the  carrier  to  sue  for  and  recover 
compensation,  lies  at  the  foundation 
of  the  carrier's  liability.  Knox  v. 
Rives.  14  Ala.  249,  48  AmD  97. 

[cl  Where  a  carrier  receives  a 
special  elaas  of  property,  which  It 
is  not  bound  to  carry,  only  on  condi- 
tion that  no  charge  shall  be  made 
therefor  and  no  responsibility  in- 
curred, it  does  not  become  liable  as 
common  carrier  In  case  of  loss.  Fay 
v.  The  New  World,  1  Cal.  348. 

76.  U.  S. — Citizens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  6  F.  Cas.  No. 
2,730,  2  Story  16. 

Ala. — Central,  R.,  etc.,  Co.  v.  Lamp- 
ley,  76  Ala.  357,  56  AmR  334;  Knox 
v.  Rives,  14  Ala.  249,  48  AmD  97. 

Cal.— Fay  v.  The  New  World,  1 
Cal.  348. 

Ky. — Adams  Express  Co.  v.  Cres- 
sap,  6  Bush  672. 

n.  T. — Ouderklrk  v.  Central  Nat. 
Bank,    119    N.   Y.   263,   23    NE   875. 

N.  C— Pender  v.  Robblns,  51  N.  C. 
207. 

70.  Gray  v.  Missouri  River  Packet 
Co.,  64  Mo.  47:  Littlejohn  v.  Jones, 
27  S.  C.  L.  366,  39  AmD  132;  Klrt- 
land  v.  Montgomery,  1  Swan  (Tenn.) 
452. 

77.  Gray  v.  Missouri  River  Packet 
Co.,   64   Mo.   47. 

78.  Emery  v.  Hersey,  4  Me.  407, 
16  AmD  268;  Gray  v.  Missouri  River 
Packet  Co.,  64  Mo.  47;  Harrington  v. 
McShane,  2  Watts  jCPa.)  443,  27  AmD 
321;  Klrtland  v.  Montgomery,  1  Swan 
(Tenn.)   452. 

79.  Cincinnati,  etc.,  Mall  Line  Co. 
v.  Boal,  15  Ind.  346. 

[a]  *easo»  for  rule. — Where  it 
was  shown  that  It  had  long  been  a 
custom  for  the  clerks  on  boats  of 
the  character  of  defendants'  boat  to 
receive  at  one  port  and  carry  to  an- 
other packages  of  money,  with  the 
expectation  that  the  particular  boat 
would  be  preferred  In  the  selection 
of  a  vessel  to  carry  any  cargo  thus 


ordered,  if  the  package  was  accom- 
panied by  an  order,  it  was  held  that 
this  evidence  was  insufficient  to  fix 
defendants  with  liability  as  carriers 
for  hire  in  two  particulars:  First,  no 
certain  or  fixed  standard  of  remu- 
neration was  shown,  nor  that,  by  the 
custom,  anything  could  be  recovered 
nor  that  any  obligation  would  rest 
on  the  person  to  whom  the  money 
was  transmitted  to  make  any  return 
for  the  labor  and  risk  Incurred;  and 
second  the  custom  was  not  shown  to 
have  grown  up  with  the  knowledge 
and  consent  of  the  owners  of  the 
vessel,  or  that  it  was  other  than  a 
mere  accommodation  usage  which 
had  been  Indulged  in  as  between 
those  who  sent  and  received  such 
packages  and  the  officers  of  boats. 
Cincinnati,  etc,  Mall  Line  Co.  v.  Boal, 
15  Ind.  346. 

80.  Mass. — Gott  v.  DInsmore,  111 
Mass.   46. 

N.  T. — Kemp  v.  Coughtry,  11  Johns. 
107. 

Tex. — Gulf,  etc.,  R,  Co.  v.  Gilles- 
pie, 54  Tex.  Civ.  A.  593,  118  SW  628. 

Wis. — Pierce  v.  Milwaukee,  etc.,  R. 
Co..   23   Wis.   387. 

Eng. — Aldrldge  v.  Great  Western 
R.  Co.,  15  C.  B.  N.  S.  582,  109  ECL 
682,  143  Reprint  918. 

[a]  Tlrna,  where  It  was  customary 
for  the  oarrier  to  transport  baggage 
free  for  Its  employees,  (1)  it  was 
held  that  the  transportation  of  suoh 
baggage  was  not  gratuitous  in  such 
sense  as  to  relieve  the  carrier  from 
its  common-law  liability.  Gott  v. 
DInsmore,  111  Mass.  46.  (2)  That, 
under  plaintiffs'  subcontract  for  rail- 
road construction,  defendant  trans- 
ported their  outfit  from,  the  place 
where  they  had  finished  work  to  an- 
other point  tree  of.  charge  to  plain- 
tiffs was  no  defense  to  their  claim 
for  damages  to  their  mules  from 
negligent  transportation.  Gulf,  etc., 
R.  Co.  v.  Gillespie,  54  Tex.  Civ.  A. 
693,  118  SW  638. 

81.  Spears  v.  Lake  Shore,  etc.,  R 
Co.,  67  Barb.   (N.  Y.)  613. 

83.  V.  8.—V.  a.  v.  Sioux  City 
Stock  Yards  Co.,  162  Fed.  556  [aft 
167  Fed.  126,  92  CCA  5781. 

Iowa. — J.  H.  Cownle  Glove  Co.  v. 
Merchants'  Dispatch  Transp.  Co.,  180 
Iowa  327,  329,  106  NW  749,  114  AmSR 
419,  4  LRANS  1060  tcit  Cyc]. 

Mass. — Buckland  v.  Adams  Express 
Co.,  97  Mass.  124,  98  AmD  68. 

Pa. — Blakiston  v.  Davies,  42  Pa. 
Super.  390. 

Tenn. — Merchants'  Despatch 

Transp.  Co.  v.  Bloch.  86  Tenn,  392,  6 
SW  881,  6  AmSR  847. 

83.  J.  H.  Cownle  Glove  Co.  v.  Mer- 
chants' Dispatch  Transp.  Co.,  130 
Iowa  327,  106  KW  749,  4  LRANS 
1060. 
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which,  as  shown  in  a  subsequent  section,  are  uni- 
versally held  to  be  common  carriers,84  and  in  the 
case  of  companies  owning  no  cars  of  their  own  and 
transporting  the  cars  of  other  companies.8* 

[«,  17]  5.  Extent  of  Use  of  Carrier's  Facilities 
Not  Material.  The  extent  to  which  a  railroad  is  in 
fact  used  does  not  determine  the  fact  whether  it 
is  or  is  not  a  common  carrier.88  It  is  the  right 
of  the  public  to  "use  the  road  facilities  and  to 
demand  service  of  it  rather  than  the  extent  of  its 
business  which  is  the  real  criterion  determina- 
tive of  its  character.87  A  railroad  is  none  the  less 
a  common  carrier  because  of  the  -  fact  that  most 
of  its  traffic  is  in  its  own  products,  and  that  only 
a  small  part  of  the  traffic  carried  is  the  property 
of  others.88 

[$  18]  B.  Railroad  Companies— 1.  In  General. 
Railroad  companies  are  responsible  as  common  car- 
riers for  goods  delivered  to  them  for  transporta- 
tion,8* even  though  it  is  not  specifically  stated  in 
their  charters.80  That  railroad  companies  are  au- 
thorized by  law  to  make  roads  as  public  highways, 
to  lay  down  tracks,  place  cars  upon  them,  and  carry 
goods  for  hire,  are  circumstances  which  bring  them 
within  all  the  rules  of  the  common  law,  and  make 
them  eminently  common  carriers.81  In  some  juris- 
dictions, railroads  are  by  express  constitutional  and 
statutory  provision  declared  to  be  common  car- 
riers;*1 and  it  is  immaterial,  under  such  provisions, 
whether  the  incorporators  did  or  did  not  intend 
the  railroad  to  be  a  common  carrier.*8    These  pro- 


visions, however,  are  merely  declaratory  of  the 
common  law  as  it  already  existed.*4  Even  before 
the  road  is  completed,  goods  received  for  trans- 
portation on  construction  trains  may  be  deemed  to 
have  been  received  for  transportation  by  the  com- 
pany as  a  common  carrier.**  An  agreement  between 
a  railroad  and  an  express  company  for  the  trans- 
portation of  light  freight  on  passenger  trains  does 
not  relieve  the  company  from  liability  as  a  com- 
mon carrier  to  one  who  had  no  notice  that  the  busi- 
ness was  not  being  done  by  the  railroad  company.** 
[$19]  2.  Companies  Operating  Branch  lines 
and  Spurs.  By  virtue  of  the  conditions  under 
which  it  is  provided  for,  a  branch  line  or  spur  may 
constitute  at  all  times  a  part  of  the  transportation 
facilities  of  the  carrier  which  are  operated  under 
the  obligations  of  public  service  and  may  be  subject 
to  the  regulation  of  public  authority."  Where  a 
railroad  company  is  vested  by  charter  with  power 
to  construct  branch  lines,  and  they  are  constructed 
and  operated  for  the  purpose  of  general  transporta- 
tion, the  company  becomes  a  common  carrier  as  to 
such  branches  and  is  subject  to  the  rules  governing 
such  carriers.88  And,  if  the  purpose  of  the  com- 
pany is  to  maintain  and  operate  branch  or  spur 
tracks  as  a  part  of  its  system  so  as  to  serve  all 
who  may  desire  service,  the  company  becomes  a 
common  carrier  as  to  such  branch  or  spur  lines, 
without  regard  to  the  amount  or  proportion  of 
freight  carried  thereon  for  the  general  public.**  Such 
also  is  the  case,  although  the  track  at  the  outset 


84.  See  Infra  |  24. 

85.  U.  S.  v.  Sioux  City  Stock 
Tarda  Co.,  182  Fed.  666  [aff  167  Fed. 
126,  92  CCA  578]. 

86.  Tap  Line  Cases.  234  U.  S.  1, 
24,  34  SCt  741,  G8  L.  ed.  1185. 

87.  Tap  Line  Cases,  234  U.  S.  1, 
24.  34  SCt  741,  58  L.  ed.  1186;  Union 
Lime  Co.  v.  Chicago,  etc..  R  Co.,  233 
IT.  S.  211,  34  SCt  522,  58  L.  ed.  924 
[aft  144  Wis.  628.  129  NW  606]:  Chi- 
cago, etc.,  R.  Co.  v.  Porter,  43  Minn. 
527,  46  NW  75;  Crane  R.  Co.  v.  New 
Jersey  Cent.  R.  Co.,  248  Pa.  283,  98  A 
1076. 

88.  Tap  Line  Cases,  234  U.  8.  1, 
34  SCt  741,  58  L.  ed.  1186:  Crane  R. 

'  Co.  v.  New  Jersey  Cent.  R.  Co.,  248 
Pa.  333,  93  A  1076.  See  also  supra 
I  19. 

'  89.  U.  S. — Chicago,  etc.  R.  Co.  v. 
Cutts.  94  U.  S.  156.  24  L.  ed.  94;  Helli- 
well  v.  Grand  Trunk  R.  Co.,  7  Fed. 
68,  10  Blss.  170. 

Ala. — South-Western  R.  Co.  v. 
Webb,  48  Ala.  685;  Mobile,  etc.,  R. 
Co.  v.  Prewitt,  46  Ala.  63,  7  AmR 
686;  Selma,  etc.,  R.  Co.  v.  Butts,  43 
Ala.  385,  94  AmD  694. 

Conn.— Fuller  v.  Naugatuck  R.  Co., 
21  Conn.  657.  > 

Fla, — Seaboard  Air  Line  R.  Co.  v. 
Simon.  56  Fla.  545,  47  S  1001,  20 
LRANS    126,    16    AnnCas   1234. 

Ga. — Falvey  v.  Georgia,  R.  Co.,  76 
Ga.  597,  2  AmSR  58;  East  Tennessee, 
etc.,  R.  Co.  v.  Whittle.  27  Ga,  635,  73 
AmD  741;  Fish  v.  Chapman,  2  Ga. 
349,  46  AmD  393. 

Ida. — McLean  v.  Eighth  Judicial 
Dist.  Ct.  24  Ida.  441,  184  P  636.  Ann 
Casl916D  642. 

111. — Illinois  Cent  R.  Co.  v.  Frank- 
enberg.  54  111.  88,  6  AmR  92:  Chicago, 
etc.,  R.  Co.  v.  Thompson,  19  111.  678; 
Michigan  Cent.  R.  Co.  v.  Chicago, 
etc.,  R.  Co..  1  111.  A.  399. 

Ind. — Bansemer  v.  Toledo,  etc.,  R. 
Co..  25  Ind.  434,  87  AmD  367. 

Me. — New  England  Express  Co.  v. 
Maine  Cent.  R.  Co.,  57  Me.  188,  2 
AmR  31. 

Mass. — Thomas  v.  Boston,  etc.,  R. 
Corp.,  10  Mete.  472,  43  AmD  444; 
Norway  Plains  Co.  v.  Boston,  etc.,  R. 
Co.,  1  Gray  263,  61  AmD  423. 

Minn. — White  v.  Minneapolis,  etc., 
R.  Co.,  Ill  Minn.  167,  126  NW  533. 

Mont. — Butte,  etc.,  R.  Co.  v.  Mon- 


tana Union  R  Co.,  16  Mont.  604,  41 
P  232,  60  AmSR  508,  31  LRA  298. 

N.  H. — Baker  v.  Boston,  etc.,  R 
Co.,  74  N.  H.  100,  85  A  386,  124  Am 
SR  987,  12  AnnCas  1072. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Co..  36  N.  J.  L.  407,  13  AmR  457 
[aff  87  N.  J.  L.  631];  Rogers  Loco- 
motive, etc.,  Works  v.  Erie  R.  Co.,  20 
N.   J.   Eq.  879. 

N.  T. — Helneman  v.  Grand  Trunk 
R  Co.,  81  HowPr  480;  Camden,  etc, 
R.,  etc.,  Co.  v.  Burke,  18  Wend.  611, 
28  AmD  488. 

Oh. — Scofleld  v.  Lake  Shore,  etc., 
R.  Co.,  43  Oh.  St.  571,  8  NE  907,  54 
AmR  846:  Johnson  Coal  Min.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhNP  209. 

Or. — Thompson-Houston  Electrio 
Co.  v.  Simon,  20  Or.  60,  25  P  147,  23 
AmSR  86,  10  LRA  251. 

Pa. — Sandford  v.  Catawissa,  etc., 
R  Co.,  24  Pa.  378,  64  AmD  667: 
Eagle  v.  White,  6  Whart.  505,  37AmD 
434. 

S.  C. — Avlnger  v.  South  Carolina 
R  Co.,  29  S.  C.  265,  7  SE  493,  13 
Air.SR  716';  Piedmont  Mfg.  Co.  v. 
Columbia,  etc..  R.  Co.,  19  S.  C.  353. 

Tenn. — Cincinnati,  etc.,  R.  Co.  ▼. 
Saulsbury,  116  Tenn.  402,  90  SW  624, 
6  AnnCas  744;  East  Tennessee,  etc., 
R.  Co.  v.  Nelson.1  Coldw.  272. 

Vt. — Jones  v.  Western  Vermont  R. 
Co.,  27  Vt.  899,  65  AmD  206;  Noyes 
v.  Rutland,  etc..  R.  Co.,  27  Vt.  110: 
Kimball  v.  Rutland,  etc.,  R.  Co.,  26 
Vt.  247,  62  AmD  667. 

W.  Va, — West  Virginia  Transp.  Co. 
v.  Sweetzer,  25  W.  va.  434;  Laurel 
Fork,  etc.,  R.  Co.  v.  West  Virginia 
Transp.  Co.,  25  W.  Va.  324:  Maslln  v. 
Baltimore,  etc,  R.  Co.,  14  W.  Va.  180, 
35  AmR  748. 

Eng.-^-Crouch  v.  London,  etc.,  R. 
Co.,  14  C.  B.  265.  78  ECL  256,  139 
Reprint  105:  Richards  v.  London, 
etc.,  R.  Co.,  7  C.  B.  839,  62  ECL  839, 
137  Reprint  332;  Pegler  v.  Mon- 
mouthshire R.,  etc..  Co.,  6  H.  &  N. 
644,  158  Reprint  266;  Palmer  v. 
Grand  Junction  R.  Co.,  4  M.  &  W. 
749,  150  Reprint  1624. 

Ont. — McCormack  v.  Grand  Trunk 
R.  Co.,  6  Ont.  L.  577,  2  OntWR  1053 
(Railway  Act,  51  Vict,  c  29  (D)  con- 
strued). 

Contra  Costa  Coal  Mines  R  Co.  v. 
Moss,   23  Cal.  323. 


Taj  Common  carriers  of  goods 
ordinarily  Include  all  persons.  Arms, 
and  corporations  operating  a  rail- 
road; but  persons,  Arms,  and  cor- 
porations operating  a  railroad  do  not 
ordinarily  include  all  comnron  car- 
riers of  goods.  Seaboard  Air  ■  Line 
R  Co.  v.  Simon,  66  Fla.  545,  47  S 
1001.  20  LRANS  126,  16  AnnCas  1234. 

80.  Chicago,  etc.,  R.  Co.  v.  Thomp- 
son, 19  III.  578;  Minneapolis,  etc.,  R. 
Co.  v.  Manltou,  101  Minn.  182.  112 
NW  13. 

81.  Norway  Plains  Co.  v.  Boston, 
etc,  R  Co..  1  Gray  (Mass.)  263,  26». 
61  AmD  423  (per  Shaw,  C.  JJ. 

88.  Colo. — Denver,  etc,  R  Co.  v. 
Cahill.  8  Colo.  A.  158,  46  P  285. 

Fla. — Seaboard  Air  Line  R  Co.  v. 
Simon,  66  Fla.  545,  47  8  1001.  20 
LRANS  126.  16  AnnCas -1234. 

Ida. — McLean  v.  Eighth  Judicial 
Dist.  Ct.,  24  Ida.  441.  134  P  636,  Ann 
Casl916D  542. 

Mont — Butte,  etc,  R  Co.  v.  Mon- 
tana Union  R.  Co.,  16  Mont.  604,  41 
P  232,  50  AmSR  508,  31  LRA  298. 

Or. — Thompson-Houston  Electric 
Co.  v.  Simon,  20  Or.  60,  25  P  147,  23 
AirSR  86,  10  LRA  251. 

[a]  The  teas,  "any  common  car- 
rier" in  such  a  statute.  It  seems, 
would  Include  railroads.  Seaboard 
Air  Line  R.  Co.  v.  Simon.  56  Fla.  645, 
47  S  1001,  20  LRANS  126,  16  AnnCas 
1234. 

83.  Connolly  v.  Woods,  13  Ida. 
591,  92  P  573. 

84.  Seaboard  Air  Line  R.  Co.  v. 
Simon,  56  Fla.  545.  47  S  1001,  20 
LRANS  126,  16  AnnCas  1234;  Thomp- 
son-Houston Electric  Co.  v.  Simon, 
20  Or.  60,  26  P  147,  23  AmSR  86.  10 
LRA  261. 

SB.  Little  Rock,  etc.,  R  Co.  v. 
Glidewell,   39  Ark.   487. 

86.  Langworthy  v.  New  York, 
etc..  R.  Co.,  2  E.  D.  Smith  (N.  T.)  195. 

87.  Union  Lime  Co.  v.  Chicago, 
etc,  R.  Co.,  233  U.  S.  Ill,  34  SCt  522. 
68  L.  ed.  924;  Detroit,  etc.,  R.  Co.  v. 
Michigan  R.  Commn.,  171  Mich.  335, 
137  NW  829. 

88.  Schloss  v.  Wood.  11  Colo.  287. 
17  P  910:  Avlnger  v.  South  Carolina 
R  Co.,  2S  S.  C.  265.  7  SE  493,  13 
AmSR  716. 

89.  Tap  Line  Cases,  234  U.  S.  1, 
34  SCt  741.  58  L.  ed.  1186. 


For  later  oases,  developments  and  ohangea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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may  lead  only  to  a  single  industry1  or  was  con- 
structed merely  as  a  plant  facility,2  or  although  the 
traffic  is  furnished  mostly  by  one  or  a  few  indus- 
tries situated  on  the  branch  or  spur  tracks,8  or 
although  the  proprietors  of  such  industries  con- 
tributed to  the  cost.*  And  a  railroad  company  which 
is  in  the  exclusive  control  of  stub  or  tap  lines  joining 
its  main  line,  and  which  owns  the  rails  and  fasten- 
ers and  maintains  the  tracks  and  roadbeds  in  con- 
dition, and  which  maintains  a  distance  mileage 
tariff  for  freight  originating  on  the  stub  lines  the 
same  as  from  [joints  on  its  main  line,  is  a  common 
carrier,  although  the  roadbed  and  the  ties  of  the 
stub  line  roads  are  owned  by  lumber  companies."  So 
a  railroad  company  which  serves  business  houses 
along  a  spur  track  which  is  not  one  of  its  regular 
sidetracks  nor  owned  by  it,  by  delivering  to  them 
cars  of  freight  and  cars  to  be  freighted  and  shipped 
is  a  common  carrier  with  respect  to  the  use  it 
makes  of  this  track.'  However,  there  is  a  clear 
distinction  between  spurs  which  are  owned  and 
operated  by  a  common  carrier  as  a  part  of  its  sys- 
tem and  under  its  public  obligation  and  merely 
private  sidings.7  Thus  a  spur  railway  line  built  by 
a  lumber  company  on  its  own  land,  forming  a  con- 
necting line  between  a  railroad  and  its  mill,  some 
miles  distant,  for  the  purpose  of  transporting  its 
own  products  to  the  railroad  for  shipment,  which 
had  no  rolling  stock  except  an  engine  and  logging 
ears  and  which  neither  did,  nor  held  itself  out  to 
do,  carrying  for  the  public,  is  not  a  common  car- 
rier.* And  railroad  tracks  connecting  ironworks 
with  the  track  of  an  interstate  railroad  on  the 
grounds  of  the  iron  company  and  engines  used 
thereon  are  mere  plant  facilities,  although  trans- 
ferred to  a  separate  company  organized  as  a  rail- 
road, and  the  latter  is  not  a  common  carrier  enti- 
tled to  share  in  the  interstate  rates  so  far  as  related 
to  the  business  of  the  iron  company.*  It  has  also 
been  held  that  the  fact  that  a  motor  car  for  mail 
and  passengers  was  run  over  a  spur  track  belonging 
to  a  private  carrier  does  not  establish  the  fact  that 


the  spur  was  operated  as  a  public  carrier  of 
freight.10  The  question  as  to  whether  branch  lines 
were  ■constructed  and  were  actually  used  for  pur- 
poses of  general  transportation,  so  as  to  make  the 
operator  a  common  carrier  as  to  them,  is  a  question 
of  fact  to  be  determined  by  the  jury.u 

[5  20]  3.  Companies  Operating  Terminals,  Belt 
Lines,  or  Switches.12  Terminal  companies  are  com-' 
mon  carriers,  when  so  made  by  the  terms  of  their 
charters,  or  where  they  hold  themselves  out  as  such 
and  constantly  act  in  that  capacity  and  are  so 
treated  by  the  great  railroad  systems  which  use 
them.18  And  they  are  none  the  less  common  car- 
riers because  they  own  no  cars  of  their  own  and 
transport  only  the  railroad  cars  of  other  com- 
panies.14 A  belt  line  switching  whole  trains  on  its 
own  line  from  a  given  station  to  stock  yards  is 
also  a  common  carrier.15  A  railroad  company  doing 
a  general  business  in  switching  cars  over  its  switch 
tracks  to  and  from  warehouses  situated  on  its 
spurs  and  switches  and  delivering  them  on  the  trans-: 
fer  tracks  of  other  railroad  companies  in  the  same 
town  is  a  common  carrier.18  And  a  railroad  com- 
pany taking  loaded  cars  from  its  connection  with 
another  railroad  and  transferring  them  by  means 
of  a  switch  engine  over  a  portion  of  its  own  track 
to  a  spur  of  its  own  and  receiving  its  compensation 
from  the  connecting  road  acts  as  a  common  carrier 
and  is  liable  as  such  for  the  safety  of  the  goods 
transported,  no  matter  how  short  the  distance  from 
the  place  of  receipt  to  that  of  delivery.17  On  the 
other  hand,  it  has  been  held  that  where  a  corpora- 
tion which  is  .under  no  legal  obligation  so  to  do 
voluntarily  contracts  to  switch  cars  over  its  tracks 
between  two  or  more  railways,  for  which  service  it 
collects  a  certain  switching  charge  for  switching 
the  cars  loaded  or  empty,  but  charges  no  traffic 
rates  on  the  freight  transported  or  transferred  in 
the  cars,  such  corporation  in  the  performance  of 
such  service  assumes  none  of  the  responsibilities  of 
a  common  carrier,  but  only  those  of  a  switchman.1* 
And  one  who  constructs  a  railroad  switch,  under 


l.  Union  Lime  Co.  v.  Chicago, 
etc.  R  Co.,  233  U.  S.  til,  84  SCt623. 
58  L.  ed.  924;  Hairston  v.  DanvUle, 
etc.,  R.  Co.,  208  U.  S.  698,  28  SCt  331, 
62  L.  ed.  687,  18  AnnCas  1008;  Chi- 
cago, etc,  R.  Co.  v.  Morehouse,  112 
Wis.  1,  87  NW  849,  88  AmSR  918.  6« 
LRA  240. 

"The  usee  for  which  the  track  was 
desired  are  not  the  less  public  be- 
cause the  motive  which  dictated  Its 
location  .  .  .  waa  to  reach  a  pri- 
vate Industry."  Hairston  v.  Dan- 
ville, etc.,  R  Co.,  supra. 

S.  Crane  R.  Co.  v.  New.  Jersey 
Cent.  R.  Co.,  248  Pa.  888,  98  A  1078. 

[a]  Thus  where  a  railroad  orig- 
inally constructed  as  a  plant  facility 
-was  subsequently  chartered  under 
the  general  railroad  laws  giving  it 
the  right  of  eminent  domain,  and 
was  owned  and  operated  by  an  inde- 
pendent coirpany  having  track  con- 
nection with  other  railroads  and 
transporting  freight  for  the  public, 
It  was  a  "common  carrier,"  and  not 
a  mere  plant  facility.  Crane  R.  Co. 
v.  New  Jersey  Cent.  R  Co.,  248  Pa. 
331,  93  A  1076. 

&  Chicago,  eta,  R.  Co.  v.  Porter, 
43  Minn.  627,  46  NW  76. 

4.  Harlston  v.  Danville,  etc,  R. 
Co,  208  U.  S.  698,  28  SCt  381,  62  L. 
ed.  C37,  13  AnnCas  1008. 

B.  McCallum  v.  Minneapolis,  etc., 
R.  Co..  129  Minn.  121,  161  NW  974. 

&  Agee  v.  Louisville,  etc..  R.  Co., 
142  Ala.  344.  S7  S  680. 

7.  Union  Lime  Co.  v.  Chicago,  etc., 
R.  Co..  238  U.  S.  211,  34  SCt  522,  68 
L  ed.  924;  Straight  Creek  Coal,  etc., 
Co.  v.  Straight  Creek  Coal  Mln.  Co.. 
126  Ky.  686.  122  SW  842. 

a.   Taenser  v.  Chicago,  ate.,  R.  Co., 


170  Fed.  240,  95  CCA  436;  Wade  v. 
Lutcher,  etc..  Cypress  Lumber  Co., 
74  Fed.  617,  20  CCA  615,  83  LRA  256. 
8.  Crane  Iron  Works  v.  U.  8..  209 
Fed.   238. 

10.  Edgar  Lumber  Co.  v.  Cornle 
Stave  Co.,  96  Ark.  449.  130  SW  452. 

11.  Avlnger  v.  South  Carolina  R 
Co.,  29  S.  C.  265.  277,  7  SB  498,  13 
AmSR  716. 

"Suppose,  for  Instance,  that  the 
defendant  owned  a  body  of  timber 
land  some  miles  from  its  main  track, 
and  that  for  its  own  purposes  In 
procuring  cross-ides,  stringers  and 
other  lumber  for  repairs.  It  should 
construct  a  track  to  said  lands  using 
its  engines  and  cars  thereon  for  the 
transportation  of  said  lumber  to  the 
main  track,  and  for  no  other  pur- 
pose, could  It  be  claimed  that  the 
company  would  become  a  con:  mon 
carrier  thereon,  and  be  bound  to  re- 
ceive and  transport  all  freight  that 
might  be  offered?  We  think  not. 
The  question  In  such  cases  must 
turn  on  the  object  and  purpose  of 
the  branch  constructed  and  the  road 
operated,  and  this  Is  a  question  of 
fact,  dependent  not  simply,  as  we 
have  said,  upon  the '  use,  but  upon 
the  character  of  the  use."  Avlnger 
v.  South  Carolina  R.  Co.,  supra. 

19.  liability  for  violation  of  Ved- 
eral  Twenty-eight  Hour  X*w  see  In- 
fra I  997.  * 

18.  U.  S.  v.  Union  Stock-Yard, 
etc.,  Co.,  226  U.  S.  286.  33  SCt  83,  57 
L.  ed.  226;  United  Stockyards  Co.  v. 
U.  S.,  169  Fed.  404,  94  CCA  626. 

14.  U.  S.  v.  Sioux  City  Stock 
Yards  Co..  162  Fed.  656  [aft  167  Fed. 
126,  92  CCA  578],  See  also  supra  i  16. 

15.  Fleming  v.  St.  Louis,  etc,  R. 


railroad  company  a 

oompany. — A     belt 

>any  having  Ave  en- 


Co.,  89  Mo.  A.  139:  Texas,  etc,  R. 
Co.  v.  Henson,  103  Tex.  598,  132  SW 
118    [rev    (Civ.   A)    121   SW  1127]. 

[a]  Belt  Use  railroad  - 
"transportation" 
line  railway  oompany  having  i 
glnes  and  twelve  or  fifteen  miles  of 
track,  whose  business  It  Is  to  Inter- 
cept cattle  traffic  some  distance  from 
stockyards  and  transport  the  oattle 
over  Its  own  line  to  the  yards,  for 
which  It  is  paid  by  the  railroad 
company  employing  It  so  to  do.  Is  a 
"transportation  company"  within  L. 
(1905)  c  25,  relating  to  the  venue  of 
suits  against  railroad  corporations 
and  assignees,  etc.,  operating  »njr 
railroad  over  whose  transportation 
lines  freight  is  carried,  so  as  to  pre- 
scribe the  venue  of  suits  against 
railroads,  express,  or  transportation 
companies  where  any  damage  arises 
out  of  the  transportation  of  freight, 
and  for  damages  caused  by  the  neg- 
ligent handling  of  live  stock  on  Its 
own  line.  Texas,  etc.,  R.  Co.  v.  Hen- 
son.  103  Tex.  698,  138  SW  118  [rev 
(Civ.  A.)   121  SW  1127]. 

16.  Texarkana,  etc.,  R  Co.  v. 
Rosebrook-Josty  Grain  Co.,  52  Tex. 
Civ.   A.   156,   114   SW   436. 

17.  Missouri  Pac.  R  Co.  v.  Wich- 
ita Wholesale  Grocery  Co.,  65  Kan. 
525,  629,  40  P  S99  (where  It  was  said: 
"A  railroad  transporting  a  passenger 
or  a  car-load  of  freight  one  mile, 
using  a  switch-engine  for  nrotive 
power,  is  Just  as  much  a  common 
carrier,  as  if  the  distance  were  a 
thousand  miles  by  regular  freight- 
or  passenger-train  ). 

18.  Kentucky,  etc..  Bridge  Co.  ▼. 
Louisville,  etc.,  R  Co.,  37  Fed.   567. 

"***  Whized  by  GOOgle 
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a  statute  authorizing  the  owner  of  a  coal  mine 
within  three  miles  of  a  railroad  to  condemn  a_  right 
of  way  for  a  railroad  switch  to  get  his  product  to 
market,  and  providing  that  the  owner  of  such  road 
shall  be,  so  far  as  they  are  applicable,  governed  by 
the  laws  relating  to  other  railroads  is  not  a  com- 
mon carrier,  in  contravention  of  a  constitutional' 
provision  that  no  corporation  engaged  in  the  busi- 
ness of  common  carrier  shall  own  a  mine,  so  that  it 
can  either  ship  or  permit  to  be  shipped  by  the 
lessees  of  its  mine  all  products  thereof  free  of 
charge.19 

[§  21]  4.  Street  Railway  Companies.  A  street 
railway  company  which  is  ordinarily  a  carrier  of 
passengers  exclusively20  may. become  a  common  car- 
rier of  goods  by  the  practice  of  permitting  pas- 
sengers or  others  to  put  freight  in  its  cars  to  be 
carried  for  extra  hire.21 

[§  22]  5.  Companies  Owning  and  Leasing  Cars 
to  Railroad  Companies  and  Shippers.  A  company 
which  owns,  manufactures,  and  maintains  refriger- 
ator, tank,  and  box  cars  which  it  leases  to  railroad 
companies  and  shippers,  and  which'  owns  and  oper- 
ates icing  stations  on  various  lines  of  railway  at 
which  stations  it  ices  and  re-ices  cars  set  by  the 
railroads  at  the  icing  plants,  but  which  has  nb 
control  over  the  motor  power  or  over  the  movement 
of  the  cars  that   it   furnishes  is   not   a   common 


earner. 

[i  23]  C.  Stagecoach  Lines.  A  stagecoach  line 
is  a  carrier  of  passengers  and  is  not  ordinarily  a 
common  carrier  of  goods,  but  an  established  prac- 
tice of  carrying  for  passengers  packages  which  are 
not  baggage  will  subject  it  to  liability  as  a  com- 
mon carrier  with  respect  to  such  packages. a  And 
the  practice  of  conveying  for  hire  in  a  stagecoach 
parcels  not  belonging  to  passengers  constitutes  the 
proprietors  of  the  coach  common  carriers.24  They 
may  make  themselves  such  either  by  special  con- 
tract in  a  particular  case  or  by  their  general  course 
of  business.26 

[5  24]  D.  Express  and  Transportation  Com- 
panies. An  express  company  is  a  common  carrier 
of  the  goods  which  it  receives  and  undertakes  to 
transport.28  This  is  so  for  the  reason  that  the 
business  of  an  express  company  as  usually  con- 
ducted involves  continuous  custody  of  goods  re- 
ceived as  bailee  from  the  time  of  their  receipt  until 
their  final  delivery,  although  the  transportation 
thereof  is  to  be  effected  by  means  of  vehicles  be- 
longing to  and  controlled  by  others,  the  person 
furnishing  the  transportation  being  an  employee 
in  that  respect  of  the  express  company.27  In  some 
jurisdictions  by  constitutional  or  statutory  pro- 
vision express  companies  are  declared  to  be  com- 
mon carriers;28  and  the  failure  of  such  companies 


[a]  Boas on  for  rule/— In  respect 
to  cars  or  traffic  thus  handled  such 
corporation  can  be  regarded  only  as 
a  switchman  or  a  transfer  company; 
and  It  Is  no  more  a  common  carrier 
of  Interstate  commerce  or  traffic 
within  the  provisions  of  the  law 
than  a  city  transfer  company  which 
checks  a  passenger's  baggage  at  the 
hotel  where  it.  Is  received  and  car- 
ries it  for  an  agreed  compensation 
to  the  station  of  the  railway  over 
which  It  Is  to  be  transported  into 
another  state.  Kentucky,  etc.,  Bridge 
Co.  v.  Louisville,  etc.,  R.  Co.,  37  Fed. 
E67.  2  LRA  289. 

19.  Straight  Creek  Coal,  etc.,  Co. 
v.  Straight  Creek  Coal  MIn.  Co.,  136 
Ky.   636,   122  SW  842. 

30.  Citizens'  St.  R  Co.  v.  Twi- 
name.  111  Ind.  687,  13  NB  66;  Spell- 
man  v.  Lincoln  Rapid  Transit  Co..  36 
Nebr.  890,  66  NW  270,  38  AmSR  763, 
20  LRA  316.     See  Infra  i  1036. 

21.     Levi  v.   Lynn,  etc.,   R.  Co.,  11 
Allen  (Mass.)  300,  87  AmD  718. 
•  22.     Ellis   v.    Interstate   Commerce 
Coromn.,   237   U.    S.   434,    36   SCt   646, 
69  L.  ed.  1086. 

S3.  Conn. — Merwin  v.  Butler,  17 
Conn.  138. 

Miss.— Powell  v.  Mills,  30  Miss. 
231.  64  AmD  168. 

N.  H.-~Bean  v.  Sturtevant,  IK.  E 
146,  28  AmD  389. 

Oh.— Jones  v.*  Voorhees,  10  Oh.  146. 

Pa. — Beckman  v.  Shouse,  6  Rawle 
179,  28  AmD  663. 

S.  C— Peixotti  v.  McLaughlin,  32 
S.  C.  L.  468,  47  AmD  663. 
•  [a]  Prim*  faole  proprietors  of  a; 
stagecoach  used  for  carrying  passen-; 
gers,  mail,  and  baggage  are  not  to) 
be  considered  common  carriers  as  to! 
articles  not  strictly  within  their  line 
of  business  in  the  technical  sense  of 
that  term.  Powell  v.  Mills,  30  Miss. 
231,   64    AmD   168. 

24.-  Dwlght  v.  Brewster,  18  Mass. 
60,  11  AmD  133. 

Carrying  money  and  valuables  see 
supra  I  12. 

26.  Powell  v.  Mills,  30  Miss.  231, 
64  AmD  168. 

26.  U.  S. — Kentucky  Bank  v. 
Adams  Express  Co.,  98  U.  S.  174,  23 
L.  ed.  872;  Burllngame  v.  Adams  Ex- 
press Co.,  171  Fed.  902;  Piatt  v.  Le 
Cocq,  160  Fed.  391  [rev  on  other 
grounds  168  Fed.  723,  86  CCA  621,  16 
LRANS  668T;  Pacific  Express  Co.  v. 
Selbert,    44    Fed.    310;    Southern    Ex- 


press Co.  v.  St  Louis,  etc.,  R.  Co.,  10 

Fed.  210,  869,  3  McCrary  147. 

Ala. — Southern  .  Express  Co.  ▼. 
Ramey,  164  Ala.  266,  61  S  314;  South- 
ern Express  Co.  v.  Hess,  63  Ala.  19; 
Southern  Express  Co.  v.  Crook,  44 
Ala,   468,  4  AmR  140. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
State  R.  Comrrn.,  64  Colo.  64,  129  P 
506. 

D.  C. — Gait  v.  Adams  Express  Co., 
11  D.  C.  124,  48  AmR  742. 

Ga. — Southern  Express  Co.  v.  Rose 
Co.,  124  Ga.  681^  63  SE  185,  6  LRANS 
619;  Southern  Express  Co.  v.  Newby, 
36  Ga.  635,  91  AmD  783. 

Ill.-r-Gulllver  v.  Adams  Express 
Co.,  38  111.  503;  Baldwin  v.  American 
Express  Co..  23  111.  197,  74  AmD  190. 

Ind. — American  Express  Co.  v. 
Hockett,  80  Ind.  260,  95  AmD  691. 

Iowa. — McMillan  v.  American  Ex- 
press Co.,  123  Iowa  286,  98  NW  629. 

Mass. — Buckland  v.  Adams  Express 
Co.,  97  Mass.  124,  93  AmD  68;  Lowell 
Wire  Fence  Co.  v.  Sargent,  8  Allen 
189. 

Minn. — Chrlstenson  v.  American 
Express  Co.,  16  Minn.  270,  2  AmR 
122? 

Mo. — Downs  v.  Pacific  Express  Co., 
136  Mo.  A.  830,  116  SW  9;  Klrby  v. 
Adams  Express  Co.,  2  Mo.  A.  869. 

Mont. — Butte,  etc.,  R.  Co.  v.  Mon- 
tana Union  R.  Co.,  16  Mont.  604,  41 
P  232,50  AmSR  608,  31  LRA  298. 

N.  Y. — Belger  v.  Dlnsmore,  61  N. 
T.  166,  10  AmR  576;  Sweet  v.  Bar- 
ney. 23  N.  T.  385;  Sherman  v.  Wells, 
28  Barb.  403;  Haslam  v.  Adams  Ex- 
press Co.,  19  N.  Y.  Super.  236;  Read 
v.  Spaulding,  18  N.  Y.  Super.  396 
[aft  SO  N.  Y.  630];  Richards  v.  West- 
cott,  16  N.  Y.  Super.  689  (city  ex- 
pressman); Landsberg  v.  Dlnsmore, 
4  Daly  490;  Place  v.  Union  Express 
Co.,  2  Hilt.  19.  See  also  Russell  v. 
Livingston,  19  Barb.  346  [rev  on 
other  grounds  16  N.  Y.  615]. 

N.  C. — Alsop  v.  Southern  Express 
Co.,  104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

Oh. — U.  S.  Express  Co.  v.  Back- 
man.  28  Oh.  St.  144. 

Pa. — Verner  v.  Sweitzer,  32  Pa. 
208. 

S.  C. — Stadhecker  v.  Combs,  43  S. 
C.  L.  193. 

Tenn. — Southern  Express  Co.  v. 
Glenn,  16  Lea  '472,  1  SW  102;  South- 
ern Express  Co.  v.  Womack,  1  Helsk. 
266. 


Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264. 

W.  Va. — Hutchinson  v.  U.  8.  Ex- 
press Co.,  63  W.  Va.  128,  69  SE  949. 
14  LRANS  393  and  note. 

Wis. — Boehrer  v.  Juergens,  etc.. 
Co..  183  Wis.  426,  113  NW  665. 

Can. — Culver  v.  Lester,  21  Can 
LTOccNotes  296. 

Que. — Dominion  Express  Co.  v. 
Rutenberg,  18  Que.  K.  B.  60. 

[a]  A  Joist  stock  association  or- 
ganised to  do  an  express  business  is 
a  common  carrier.  U.  S.  v.  Adams 
Express  Co.,  229  U.  8.  381,  33  SCt 
878,  87  L.  ed.  1237. 

[b]  An  expressman  duly  lloansed 
under  a  by-law  of  the  yottoe  oommla- 
sloaers  of  a  city  in  carrying  goods 
for  hire  is  a  common  carrier  and  lia- 
ble as  such.  Culver  v.  Lester,  21 
OanLTOcoNotes    295. 

27.  See  cases  supra  note  26. 

[a]  A  further  reason  "for  rigidly 
applying  to  express  companies  this 
law  of  oommon  oarrlers  (1)  is  their 
profession  and  representation  of  su- 
periority over  other  carriers  In  re- 
spect to  facilities,  whereby  they 
obtain  both  preference  and  higher 
compensation.  They  claim  to  nave 
specialised  and  limited  their  busi- 
ness, and  so  enabled  themselves  to 
bestow  upon  property  Intrusted  to 
them  a  degree  of  care  that  a  general 
carrier  cannot  give,  and  to  have  em- 
ployed agents  and  Instrumentalities 
of  peculiar  and  superior  fitness  for 
handling  certain  classes  of  commer- 
cial articles  In  transportation,  so 
that,  on  the  whole,  they  excel  in  re- 
spect to  safety  and  economy  of  time." 
Hutchinson  v.  U.  S.  Express  Co..  63 
W.  Va.  128,  132,  69  SE  949.  14  LRA 
NS  393.  (2)  "These  temptations  may 
induce  the  public  to  employ  them  at 
an  Increased  rate  and  they  have  nb 
reason  to  complain  of  an  exact  appli- 
cation of  the  rule  of  law  which  en- 
forces the  responsibility  which  they 
voluntarily  assume."  Stadhecker  v. 
Combs,  43  S.  C.  L.  193,  199. 

28.  U.  S. — V.  S.  v.  Adams  Express 
Co.,  229  U.  S.  381,  S3  SCt  878.  67  L. 
ed.  1237;  U.  S.  v.  American  Express 
Co.,   199   Fed.  321. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
State  R  Commn.,  64  Colo.  64,  129  P 
506. 

Ind.- — Anrerlcan  Express  Co.  v. 
Hockett,  30   Ind.  250,   95  AmD  691. 

Iowa. — McMillan   v.   American   Ex- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  comply  with  the  provision  of  the  aet  will  not 
relieve  them  from  responsibility.**  The  name  or 
ityle  under  which  they  assume  to  carry  on  their 
business  is  immaterial  when  their  real  business  is 
that  of  a  common  carrier.80  They  cannot  evade 
their  common-law  liabilities  by  calling  themselves 
"express  forwarders"  or  by  attempting  to  appear 
as  agents  only.*1  Likewise  so-called  transportation 
or  dispatch  companies  or  fast  freight  lines  not  own- 
ing or  controlling  any  means  of  conveyance  which 
contract  for  through  transportation  of  goods  in 
ears  which  are  taken  on  various  lines  of  road  to 
the  destination  of  the  goods  are  common  carriers;8* 
and  the  carriers  employed  by  such  a  company  are 
its  agents.** 

[♦25]  E.  Gartmen,  Draymen,  Trackmen,  Light- 
ermen, Etc.  Persons  who  engage  in  the  business 
of  draymen,  carters,  truckmen,  wagoners,  or  public 
moving  van  companies  for  the  transportation  of 
goods  and  merchandise,  and  who  hold  themselves 
out  as   willing   to   serve   all  who   apply  and  pay 


their  charges,  are  common  carriers  in  respect 
to  the  carriage  of  such  goods  and  merchandise 
as  they  make  a  business  of  carrying,84  and 
it  is  immaterial  what  mode  of  transportation 
is  employed,85  or  that  there  is  no  regular  tariff 
of  charges.88  It  has  been  held  that  the  proprietor 
of  a  line  of  tazicabs,  omnibuses,  and  baggage 
wagons  is  a  common  carrier  as  to  baggage  received 
for  transportation.87  Similarly  lightermen  and 
hoymen  may  be  common  carriers.88  But  persons 
of  this  character  who  do  not  hold  themselves  out 
as  willing  to  carry  goods  for  the  public  are  not 
common  carriers.81'  Thus  where  the  carriage  is 
in  pursuance  of  a  special  contract  to  serve'  one 
person  only,  the  employment  being  therefore  pri- 
vate and  not  public,  the  person  so  employed  is 
not  liable  as  common  carrier  for  the  goods  trans- 
ported.40 And  it  would  seem  clear  that  a  single 
isolated  undertaking  to  carry  by  one  who  is  not 
shown  to  be  ready  to  carry  for  anyone  offering 
to  -employ  him,  but  who  was  merely  employed  for 


press  Co..  113  Iowa.  236.  98  NW  629. 

Mont — Butte,  etc,  R.  Co.  v.  Mon- 
tana Union  R.  Co.,  16  Mont.  604.  4i 
P  232.  60  AmSR  608,  31  LRA  298. 

Va. — Southern  Express  Co.  v. 
Keeler.  109  Va.  459,  64  SB  88;  Shan- 
non v.  Chesapeake,  etc.,  R.  Co.,  104 
Va.  645,  62  SE  376. 

a*.  U.  S.  Express  Co.  v.  Rush,  24 
Ind.  403. 

30.  Kentucky  Bank  v.  Adams  Ex- 
press Co..  93  U.  S.  174,  23  L.  ed.  872; 
and  cases  Infra  note  81. 

31.  Kentucky  Bank  v.  Adams  Ex- 

grass  Co..  93  D.  S.  174,  23  L.  ed.  872; 
uckland  v.  Adams  Express  Co.,  97 
Mass.  124.  93  AmD  68;  Russell  v. 
Livingston,  19  Barb.  346  [rev  on 
other  grounds  16  N.  Y.  515];  Read  v. 
Spauldlng.  18  N.  Y.  Super.  395  [aff 
10  N.  Y.  630,  86  AmD  426];  Place  v. 
U.  S.  Express  Co.,  2  Hilt.  (N.  Y.) 
213;  U.  ST  Express  Co.  v.  Backman, 
22  Oh.  St.  144.  But  see  Herstleld  v. 
Adams,  19  Barb.  <N.  Y.)  677  (hold- 
ing that  Individuals  engaged  In  the 
express  business,  that  Is,  In  forward- 
ing goods  and  packages  from  place 
to  place  for  hire,  in  vessels  and  con- 
veyances owned  by  others,  are  not 
common  carriers  and  are  not  liable 
as  such). 

"The  real  nature  of  the  occupation 
and  of  the  legal  duties  and  obliga- 
tions which  it  imposes  on  them  Is  to 
be  ascertained  from  a  consideration 
of  the  kind  of  service  which  they 
hold  themselves  out  to  the  public  as 
ready  to  render  to  those  who  may 
have  occasion  to  employ  them. 
Buckland  v.  Adams  Express  Co.,  97 
Mass.  124,  129,  93  AmD  68. 

33.  Colo. —  Merchants'  Dispatch. 
etc..  Co.  v.  Corhforth,  3  Colo.  280,  25 
AmR  757. 

III. — Merchants'  Despatch  Transp. 
Co.  v.  Joesting.  89  111.  152;  Mer- 
chants' Despatch  Transp.  Co.  v.  Ley- 
aor,  89  111.  43;  Merchants'  Despatch 
Transp.  Co.  v.  Bolles,  80  111.  473. 

Iowa. — Bancroft  v.  Merchants' 
Despatch  Transp.  Co.,  4T  Iowa  262, 
2>  AmR  482;  Wilde  v.  Merchants' 
Despatch  Transp.  Co',  47  Iowa  247, 
21  AmR  479;  Stewart  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa  229, 
21  AmR  476;  Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  Iowa  470. 

N.  Y.— Read  v.  Spauldlng,  18  N.  Y. 
Super.  395  [aff  30  N.  Y.  630.  86  AmD 
426]:  Mercantile  Mut  Ins.  Co.  v. 
Chase.  1  E.  D.  Smith  115. 

Tenn. — Merchants'  Dispatch  Transp. 
Co.  v.  Bloch,  86  Tenn.  392,  6  SW  881, 
6  AmSR  847. 

"In  very  many  cases  it  has  been 
expressly  adjudged  to  be  a  common 
curler,  and  In  others,  such  has  been 
assumed  to  be  .'its  character  without 
t  discussion  of  the  question."  Mer- 
chants' Dispatch  Transp.  Co.  v.  Bloch, 
16  Tenn.  392.  6  SW  881.  6  AmSR  847. 

33,  Merchants'  Dispatch  Transp. 
Co.  v.  Bloch.  8,6  Tenn.  392,  6  SW  881, 

[10C.J.-4] 


6  AmSR  847. 

34.  Ark. — Arkadelphla  Milling  Co. 
v.  Smoker  Merchandise  Co.,  100  Ark. 
37,   139  SW   680. 

Colo. — Schloss  v.  Wood,  11  Colo. 
287,  17  P  910. 

Del. — McHenry  v.  Philadelphia,  etc., 
R.  Co.,  4  Del.  448. 

Ga, — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Ouano  Co.,  103  Ga.  590,  30 
SE  555;  Fish  v.  Chapman,  2  Ga.  349, 
46  AmD  393. 

111. — Johnson  Express  Co.  v.  Chi- 
cago, 136  111.  A.  368;  Hastings  Ex- 
press Co.  v.  Chicago,  135  111.  A.  268. 

Ind. — Powers  v.  Davenport,  7 
Blackf.  497,  43  AmD  100. 

Ky.— Caye  v.  Pool,  108  Ky.  124.  65 
SW  887,  21  KyL  1600.  94  AmSR  848, 
49  LRA  251jParley  v.  Lavary,  107 
Ky.  623,  64  SW  840.  21  KyL,  1262,  47 
LRA  383;  Robertson  v.  Kennedy,  2 
Dana  430,  26  AmD  466. 

Mass. — Gurley  v.  Armstead.  148 
Mass.  267.  19  NE  389,  12  AmSR  655, 
2    LRA  80. 

Mich. — Lawson  v.  Judge  Recorders 
Ct..  175  Mich.  375,  376.  141  NW  623, 
46  LRANS  1162  [cit  Cyc]. 

Miss. — Harrison  v.  Roy,  39  Miss. 
396. 

Mo. — Collier  v.  Langan,  etc.,  Stor- 
age, etc.,  Co.,  147  Mo.  A.  700,  127  SW 
435    (moving    van    company.      Dlsap- 

S  roving  dictum  to  the  contrary  In 
amlnet  v.  American  Storage,  etc., 
Co..  109  Mo.  A.  267,  84  SW  128). 

N.  Y. — Jackson  Architectural  Iron 
Works  v.  Hurlbut,  158  N.  Y.  34.  52 
NE  665,  70  AmSR  432;  Morzieres  v. 
Vannl,  17  Misc.  572,  40  NYS  1145; 
Heyman  v.  Stryker,  116  NYS  638; 
Robinson  v.  Cornish,   13  NYS  677. 

N.  C— Herring  v.  Utley,  63  N.  C. 
270 

Pa. — Verner  v.  Sweitzer,  82  Pa.  208; 
Lecky  v.  McDermott,  8  Serg.  &  R. 
500.  And  see  Gordon  v.  Hutchinson, 
1  Watts  &  S.  285.  27  AmD  464. 

S.  C. — Campbell  v.  Morse,  16  S.  C. 
L.  468. 

Tex. — Haynle  v.  Baylor.  18  Tex. 
498;  Chevallier  v.  Straham,  2  Tex. 
115.  47  AmD  639  and  note. 

Utah. — Benson  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  241,  247,  99  P 
1072,  136  AmSR  1052,  19  AnnCas  803 


[cit  Cyc]. 

Eng. — Electric     Supply     Stt 
Gaywood,    100    L.    T.    Rep.    N.    S.    865 


Slectrlc     Supply     Stores     v. 


(recognizing  the  rule). 

Can. — Culver  v.  Lester,  37  CanLJ 
421. 

36.  Arkadelphla  Milling  Co.  v. 
Smoker  Merchandise  Co.,  100  Ark.  37, 
139  SW  680.      . 

[a]  Drays. — Persons  who  are  en- 
gaged in  the  business  of  transport- 
ing goods  from  place  to  place  in  a 
city.  In  drays  or  transfer  wagons, 
may  be  common  carriers.  Arkadel- 
phla Milling  Co.  v.  Smoker  Merchan- 
dise Co.,   100  Ark.   37.   139  SW  680. 

36.     Jackson      Architectural      Iron 


Works   v.  Hurlbut.    158   N.   Y.   34,   52 
NE  665,  70  AmSR  432. 

37.  Ga. — Dibble  v.  Brown,  12  Ga. 
217,  66  AmD  460. 

111. — Parmelee  v.  Lowltz,  74  111.  116, 
24  AmR  276;  Parmelee  v.  McNulty, 
19  111.  556. 

N.  M. — Sellgman  v.  Armijo,  1  N.  M. 
469. 

N.  Y. — Cole  v.  Goodwin.  19  Wend. 
251,32  AmD  470;  Holllster  v.  Nowlen, 
19  Wend.  234,  32  AmD  455. 

Oh. — Jones  v.  Voorhees,  10  Oh.  145. 

Pa. — Beckman  v.  Shouse,  6  Rawle 
179,  28  AmD  663. 

W.  Va. — Brown  Shoe  Co.  v.  Hardin, 
87  SE  1014. 

[a]  An  owner  of  a  wag-on  train 
who,  without  any  special  agreement, 
sends  his  train  to  transport  goods 
for  reward  for  all  who  may  employ 
him,  and  undertakes  to  carry  the 
goods  of  a  particular  owner,  assumes, 
with  respect  to  such  goods,  the 
duties  and  liabilities  of  a  common 
carrier.  Sellgman  v.  Armijo,  1  N.  M. 
459. 

38.  Fish  v.  Chapman.  2  Ga.  349, 
46  AmD  393;  Liver  Alkali  Co.  v. 
Johnson,  L.  R.  9  Exch.  338;  Ingate 
v.  Christie,  3  C.  &  K.  61;  Trent,  etc,, 
Nav.  Co.  v.  Wood.  4  Dougl.  287.  26 
ECL  479.  99  Reprint  884;  Mavingv. 
Todd,  1  Stark.  72,  2  ECL  37:  Dale  v. 
Hall,  Wlls.  C.  P.  281,  96  Reprint  619. 

Carriers  by  water  generally  see 
Shipping  [36  Cyc  203]. 

39.  Electric  Supply  Stores  v.  Gay- 
wood,  100  L.  T.  Rep.  N.  S.  865. 

[a]  A  aarman  and  furniture  re- 
mover who  is  prepared  to  enter  into 
contracts  for  the  carrying  and  re- 
moval of  furniture,  but  who  does-  not 
hold  himself  out  to  carry  furniture 
for  anybody  who  may  bring  It  to 
him  on  any  reasonable  terms  that 
may  be  offered  Is  not  a  common  car- 
rier and  has  no  lien  for  tils  charges 
on  goods  he  has  carried  or  removed 
for  a  third  party  against  the  true 
owner  of  the  goods.  Electric  Supply 
Stores  v.  Gaywood,  100  L.  T.  Rep.  N. 
S.  855. 

[b]  A  lighter  hired  exclusively 
to  oonvey  the  goods  of  one  person  to 
a  particular  place  for  an  agreed  com- 
pensation Is  not  a  "common  carrier/' 
with  respect  to  such  goods,  but  a 
"private  carrier."  and  liable  only  as 
a  bailee  for  hire.  The  Wlldenfels, 
161  Fed.  864.  866,  89  CCA  68  [cer- 
tiorari den  215  U.  S.  697,  30  SCt  390. 
54  L.  ed.  342]. 

[c]  Question  for  jury. — Whether 
persons  or  companies  engaged  in  this 
line  of  business  have  held  them- 
selves out  to  the  public  In  such 
manner  as  to  make  them  liable  as 
cbmmon  carriers  has  been  held  a 
question  for  the  Jury.  Schloss  v. 
Wood,  11  Col6.  287,  17  P  910. 

46.  Faucher  v.  Wilson,  68  N.  H. 
338.  38  A  1002,  39  LRA  431. 
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the  special  trip,  would  not  make  him  liable  as  a 
common  carrier.41  So  where  one  as  warehouse- 
man undertakes  to  receive  property  for  storage  and 
to  return  it,  the  transportation  being  merely  inci- 
dental to  the  business  of  warehouseman,  he  does 
not  become  liable  as  common  carrier.42 

[4  26]  F.  Transfer  Companies.  Transfer 
companies  engaged  in  the  business  of  transfer- 
ring baggage  or  freight  to  or  from  railroad  or 
steamship  depots,  or  between  different  parts  of 
towns  or  cities,  are  common  carriers  and  subject 
to   liability  as  such.43 

[$27]  G.  Forwarding  Agents.  A  mere  for- 
warding agent44  wbo  does  not  receive  goods  into 
his  custody,  but,  as  agent  for  the  shipper,  merely 
contracts  for  their  transportation  by  carriers,  and 
who  has  no  interest  in  the  freight  but  receives 
compensation  from  the  shipper  as  his  agent,  is 
not  a  common  carrier,  and  he  is  liable  only  for 
want  of  ordinary  care.45  He  is  not  an  insurer  of 
the  safety  of  the  goods  during  transportation,-  or 
before,  but  is  liable  only  for  his  own  negligence 
or  that' of  his  agents.4*  But  an  alleged  forward- 
ing agent  who  receives  goods  for  transit,  issues 
bills  of  lading,  makes  contracts  in  his  own  name 
with  a  railroad  company  for  carriage,  is,  as  to  a 
person  with  whom  he  contracts  for  the  delivery  of 
goods,  a  common  carrier  and  liable  as  such.47  He 
is  also  a  common  carrier  where  he  hauls  the  goods 
in  his  own  vehicles  to  a  railroad,  and  the  goods 
are  to  be  delivered  to  his  agents  at  the  place  of 
destination,  to  be  delivered  by  them  finally  to  the 
consignee,     or  where  he  undertakes  to  transport 

41.  Fish  v.  Chapman,  2  Qa.  349. 
46  AraD  393  [appr  Nugent  v.  Smith, 
1  C.  P.  D.  19).  See  also  Allen  v. 
Sackrider,  37  N.  Y.  341;  Fish  v. 
Clark,  2  Lons.  178  [aff  49  N.  T.  122]. 
But  see  Gordon  v.  Hutchinson,  1 
Watts  &  S.  (Pa.)  285,  37  AmD  464 
(where  it  was  held  that  a  wagoner 
who  at  his  own  request  undertakes 
to  carry  goods  for  another  for  hire 
is  a  common  '  carrier,  whether  the 
transportation  of  goods  is  his  prin- 
cipal and  direct  business  or  a  mere 
occasional  employment  incidental  to 
his  business  as  a  farmer,  or  one 
following  a  similar  occupation). 
However,  the  force  of  this  decision 
(Gordon  v.  Hutchinson,  supra)  Is 
weakened  by  a  later  decision  (Stein- 
man  v.  Wilklns,  7  Watts  &  S.  (Pa.) 
466,  42  AmD  264,  where  it  was  held 
that  such  a  wagoner  was  not  a  com- 
mon carrier  to  the  extent  of  render- 
ing him  liable  for  refusal  to  carry); 
and  the  later  decision  must  be  re- 
garded as  overruling  the  previous 
Pennsylvania  decision,  since  there  Is 
no  way  of  figuring  out  how  a  party 
can  be  a  common  carrier  for  one  pur- 
pose and  .a  private  carrier  for  an- 
other. 

43.  Armfleld  v.  Humphrey,  12  111. 
A.  90:  Thompson  v.  New  Yo>-k  Stor- 
age Co..  97  Mo.  A.  135.  70  SW  938. 

43.  Ark.— Arkadephia  Milling  Co. 
v.  Smoker  Merchandise  Co.,  100  Ark. 
37,  139  SW  680. 

La. — Da  Ponte  v.  New  Orleans 
Transfer  Co.,  42  La.  Ann.  696,  7  S 
608. 

Mich. — Baker  v.  Maher,  How.  N.  P. 
39 

Mo. — Model  Clothing  Co.  v.  Colum- 
bia Transfer  Co.,  168  Mo.  A.  481,  139 
SW  242. 

N.  Y. — Richards  v.  Westcott,  15  N. 
Y.  Super.  589. 

Pa. — Verner  v.  Sweltzer,  32  Pa. 
208. 

Wash. — Kettenhofen  v.  Globe 
Transfer,  etc.,  Co..  70  Wash.  645.  127 
P  295.  42  LRANS  902.  AnnCasl914B 
776  and  note. 

[a]  Wot  a  connecting  oarrler. — A 
transfer  company  transferring  from 


merchandise  and  delivers  it  to  a  carrier,  paying 
the  freight  and  providing  for  reimbursement  by 
draft  attached  to  the  ,bill  of  lading.4*  And  where 
a  carrier  undertakes  to  transport  goods  to  their 
destination,  deliver  them  to  a  purchaser,  and  re- 
turn the  purchase  money  received  to  the  consignor, 
it  is  a  carrier  as  to  the  transportation  of  the  goods 
and  an  agent  as  to  the  sale,  and  a  carrier  again  as 
to  the  money  while  transporting  it  to  such  con- 
signor; and  for  loss  of  the  money  it  is  therefore 
liable,  not  only  in  case  of  negligence,  but  also 
under  the  same  conditions  that  would  charge  lia- 
bility on  a  carrier;60  but  with  reference  to  cus- 
tody of  goods  at  destination,  it  may  be  bailee  only." 

Connecting  carrier  not  a  forwarder.  Where, 
however,  the  goods  are  received  by  a  carrier  for 
transportation  and  delivery  to  a  connecting  car- 
rier, the  first  carrier  is  not  a  mere  forwarding 
agent52 

[J  28]  H.  Tugboats,  Special  Trains,  Etc. 
Since  the  motive  power  in  connection  with  the 
transportation  of  goods  may  be  furnished  by  others 
who  have  no  custody  of  the  goods,  and  who  there- 
fore, not  being  bailees,  are  not  common  carriers, 
the  weight  of  authority  is  to  the  effect  that  owners 
of  tugboats  are  not  common  carriers  of  the  goods 
on  vessels  which  they  tow.5*  So  a  railroad  com- 
pany which  furnishes  men  and  motive  power  for 
the  transportation  of  special  trains,  such  as  a 
circus  train,  belonging  to  the  person  for  whom  the 
service  is  rendered,  is  not  a  common  carrier  with 
reference  to  the  property  transported  on  such 
train,54  although  it  has  been  held  otherwise  in  a 


one  connecting  line  to  another,  or 
from  the  depot  of  the  last  of  several 
connecting  carriers  to  the  consignee, 
Is  not  a  connecting  carrier,  but 
merely  an  agent  of  one  of  the  con- 
necting lines  or  of  the  consignee. 
Nanson  v.  Jacobs,  12  Mo.  A.  125  [aff 
93  Mo.  331,  6  SW  246.  3  AmSR  511). 

44.  [a]  Definition  and  nature.— 
"Forwarding  merchant"  or  "for- 
warder" are  defined  in  the  Century 
Dictionary  as  meaning:  "Specifically 
in  the  United  States,  one  who  ships 
or  sends  forward  goods  for  others  to 
their  destination  by  the  instrumen- 
tality of  third  persons.  .  .  .  Neither 
a  consignor  snipping  goods,  nor  a 
carrier  engaged  In  transporting  them 
is  a  forwarder.  The  name  Is  appl'ed 
strictly  to  one  who  undertakes  to  see 
the  goods  of  another  put  in  the  way 
of  transportation  without  himself  In- 
curring the  liability  of  a  carrier  to 
deliver  them."  In  re  Emerson.  199 
Fed.  95.  98,  117  CCA  615:  In  re  Emer- 
son. 199  Fed.  99.  117  CCA  639. 

48.  Cal. — Hooper  v.  Wells,  27  Cal. 
11.  86  AmD  211. 

Colo. — Schloss  v.  Wood,  11  Colo. 
287.  17  P  910. 

Mass. — Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  481,  74  AmD  645. 

Minn. — Christenson  v.  American 
Express  Co.,  16  Minn.  270,  2  AmR 
122. 

Mo. — Holtzclaw  v.  Duff,  27  Mo. 
392;  Weaver  v.  Southern  R.  Co.,  136 
Mo.  A.  210.  115  SW  600. 

N.  Y. — Stannard  v.  Prince,  64  N.  Y. 
300;  Wade  v.  Wheeler,  3  Lans.  201 
[aff  47  N.  Y.  658  mem];  Teall  v. 
Sears,  9  Barb.  317;  Place  v.  Union 
Express  Co.,  2  Hilt.  19;  Brown  v. 
Denlson,  2  Wend.  693;  Ackley  v.  Kel- 
logg, 8  Cow.  223:  Piatt  v.  Hebbard. 
7  Cow.  497;  Roberts  v.  Turner,  12 
Johns.  232.  7  AmD  311  and  note. 

S.  C. — Maybin  v.  South  Carolina  R. 
Co.,  42  S.  C.  L.  240,  64- AmD  753. 

46.  Hooper  v.  Wells,  27  Cal.  11,  85 
AmD  211;  Christenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122;  Roberts  v.  Turner,  12  Johns. 
(N.  Y.)  232,  7  AmD  311. 

47.  Ingram  v.  American  Forward- 


ing Co.,  162  111.  A.  476;  Mercantile 
Mut.  Ins.  Co.  v.  Chase,  1  E.  V).  Smith 
(N.  Y.)  115  (both  cases  recognizing 
the  rule).  See  also  Bare  v.  American 
Forwarding  Co.,  146  111.  A.  388  [aff 
242  111.  298.  89  NE  1021]. 

48.  Blakiston  v.  Davles,  42  Pa. 
Super.  390. 

48.  Judson  Freight  Forwarding 
Co.  v.  Delaware,  etc.,  R.  Co.,  163  HI. 
A  22. 

50.  Kemp  v.  Coughtry,  11  Johns. 
(N.  Y.)  107;  Harrington  v.  McShane, 
2  Watts   (Pa.)  443,  27  AmD  321. 

Sit  Williams  v.  O'Danlels.  ?5  Tex. 
642.  See  Bare  v.  American  Forward- 
ing Co..  146  111.  A.  388  Taff  2«2  111. 
298,  89  NE  10211  (recognizing  the 
rule).     See  also  Infra  t  325.    - 

63.  Buckland  v.  Adams  Express 
Co..  97  Mass.  124,  91  AmD  08:  S<m- 
mons  v.  Law,  4  Abb.  Dec.  (N.  Y.) 
241.  3  Keyes  217;  Teall  v.  Sears.  9 
Barb.  (N.  Y.)  317:  Rea<t  v.  Sna"ldl->ir, 
18  N.  Y.  Silver.  1<>5  r-«T  SO  N.  ▼.  *"0. 
86  AmD  426);  Poutifex  v.  Hartley. 
62  L.  J.  Q.  B.  196. 

P3.     See  Towage  [.18  Cv.  5531. 

Carriers  by  water  generally  see 
Sh'nping  [16  Cyc  203]. 

8*.  U.  S. — Sacr  v.  Nnrth»n  Pac. 
R.  Co..  166  Fed.  626:  Wilcon  v  Atlan- 
tic Coast  line  R.  Co..  rj«  F->1.  774 
[aff  133  Fed.  1022  mem,  66  CCA 
480];  Chicago,  etc.,  R.  Co.  v.  Wal- 
lace, 66  Fed.  606,  14  CCA  257,  30  LRA 
161. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Henry.  170  Ind.  94,  81  KTC  710. 

Mass. — Robertson  v.  Old  Colony  R. 
Co..  156  Mass.  626.  31  NE  660,  32 
AmSR  482. 

Mich. — Coup  v.  Wabash,  etc..  R. 
Co.,  56  Mich.  Ill,  22  NW  215,  66  AmR 
374. 

Vt. — Kimball  v.  Rutland,  etc..  R. 
Co..  26  Vt.  247,  62  AmD  667. 

[a]  Ths  role  rests  on  the  princlplt 
that  such  loaded  cars  or  vehicles  are 
not  such  goods  as  railroads  hold 
themselves  out  to  carry, -nor  In  re- 
spect to  which  they  assume  a  public 
duty  to  serve  all  alike  who  apnly  for 
carriage,  and  such  cars  being  a  class 
of  property  they  do  not  profess  to 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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case  where  ears  of  the  person  for  whom  the  service 
was  being  rendered  were  injured  while  the  train 
in  which  they  were  being  hauled  was  under  the 
control  of  the  conductor  as  agent  of  the  railroad 
company,  and  were  injured  in  the  operation  of  the 
road.65  The  mere  fact  that  the  car  in  which  the 
property  is  being  transported  belongs  to  the  owner 
of  the  property  will  not  relieve  the  railroad  com- 
pany from  the  ordinary  liability  of  a  carrier.1*  If 
a  railroad  company  hires  or  charters  cars  to  anyone 
absolutely,  it  has  been  held  that  the  hirer  cannot 
look  to  the  company  for  damages  in  case  of  injury 
to  his  property;"  his  remedy  for  injuries  must  be 
on  the  contract  of  hire,  and  on  the  implied  under- 
taking of  the  company  that  the  hired  ears  are  sub- 
stantial and  will  be  duly  carried  to  their  point  of 
destination.™ 

[J  29]  L  Wharfingers.  Wharfingers  who  carry 
goods  from  their  wharves  for  their  wharf  cus- 
tomers but  not  for  strangers,  except  under  special 
circumstances,  are  not  common  carriers.69 

[J  30]  J.  Operator  of  "Inclines."  One  who 
operates  an  incline  for  hire  and  undertakes  to 
carry  the  cargoes  of  all  vessels  plying  a  river  up 
the  incline  to  the  cars  of  a  railroad  company  is 
a  common  carrier."0 

[i  31]  K.  Irrigation  Companies.  An  irriga- 
tion company  employed  for  supplying  water  for 
irrigation  purposes  is  not  a  common  carrier,  and 
no  liability  on  its  part  can  exist  on  the  theory  that 
it  is  under  the  same  obligation  as  a  common  car- 
rier in  regard  to  the  water  it  undertakes  to  supply.81 

[{32]  L.  Oil  Companies  Operating  Pipe  Lines. 
An  oil  company  operating  a  pipe  line  for  the  sole 
purpose  of  drawing  oil  from  its  own  wells  to  its 
own  refinery  is  not  a  common  carrier  within  the 
statute  extending  the  operation  of  the  Interstate 
Commerce  Act  to  any  persons  or  corporations  en- 
gaged in  the  transportation-  of  oil  or  gas  by  pipe 
lines  and  declaring  that  they  shall  be  considered 
common  carriers  within  the  meaning  of  the  act.** 


On  the  other  hand,  oil  companies  controlling  inter- 
state pipe  lines  are  common  carriers  within  the  act 
where  the  oil  offered  for  shipment  in  interstate 
transportation  is  accepted  only  on  the  condition 
that  the  party  offering  the  oil  shall  sell  it  to  them, 
or  through  them,  on  terms  more  or  less  dictated  by 
themselves.**  The  evident  purpose  of  the  statute 
"was  to  bring  within  its  scope  pipe  lines -that 
although  not  technically  common  carriers  yet  were 
carrying  all  oil  offered,  if  only  the  offerers  •  would 
sell  at  their  price."**  By  virtue  of  express  statu- 
tory provision  the  term  "common  carriers"  some- 
times .includes  pipe  lines.*5 

[$33]  M.  Stockyard  Companies.**  Stockyard 
companies  are  common  carriers  where  they  are 
made  such  by  the  terms  of  their  charters,  hold 
themselves  out  as  such,  and  constantly  act  in  that 
capacity,  and  are  so  treated  by  the  railroad  sys- 
tems which  use  them;*7  and  the  fact  that  a  stock- 
yard company  by  means  of  a  lease  to  another 
terminal  company  divests  itself  of  the  operation 
of  the  railroad  system  which  it  was  authorized 
by  its  charter  to  construct  and  operate,  and  which 
for  many  years  it  did  in  fact  operate,  does  not 
affect  its  character  as  a  common  carrier  where  it 
still  continues  to  -  perform  the  customary  stock- 
yard operations,  and  by  the  terms  of  the  lease  gets 
a  share  of  the  profits  received  by  the  terminal 
company  for  performing  the  service  in  connection 
with  the  railroad  transportation.**  It  is  imma- 
terial that  the  company  has  no  cars  of  its  own 
but  transports  ears  of  other  companies  only,8*  or 
that  if  operates  its  road  only  for  a  short  distance.** 
And  where  it  carries  on  no  other  business  than 
that  of  transportation  for  others,  it  is  a  common 
carrier,  although .  it  does  not  deal  with  the  gen- 
eral public  but  only  with  the  railroad  companies 
whose  lines  connect  with  its  transfer  line  and  with 
the  industries  located  on  the  margin  of  its  prem- 
ises, and  with  the  consignees  and  consignors  of 
live  stock  who  receive  shipments  or  load  ship- 
ments in  its  yards.71 


carry,  and  the  drawing  of  which  Is 
Inconsistent  with  their  business,  they 
are  therefore  exempt  from  all  public 
duty  to  haul  them.  Cleveland,  etc, 
R.  Co.  v.  Henry,  170  Ind.  »4,  83  NE 
T10. 

65.  Itallory  y.  Tioga  R.  Co.,  89 
Barb.  IN.  Y.)  488  Caff  8  Abb.  Dec. 
139,  3  Keyes  354,  1  Transcr.  A.  203, 
16  HowPr  202]. 

,66.  Fordyce  v.  McFlyrul,  68  Ark. 
434.  19  SW  9C1. 

67.  Bast  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Qa.  636,  78  AmD  741. 

SB.  East  Tennessee,  etc.,  R.  Co.  v. 
Whittle.  27  Gl  636.  73  AmD  741. 

59.  Chattock  v.  Bellamy,  64  L.  J. 
0.  B.  250.  And  see  Reed  v.  Wilming- 
ton Steamboat  Co.,  15  Del.  193,  40  A 
J55  (holding  that  where  two  corpora- 
tions created  by  different  states  exist 
nnder  the  same  name,  one  maintain- 
ing a  steamboat  line  as  a  common 
carrier  and  the  other  merely  owning 
land  and  wharves  which  are  rented 
to  the  former,  the  latter  will  not  be 
liable  as  a  common  carrier  for  prop- 
erty delivered  to  the  former  for 
transportation,  unless  It  held  Itself 
out  to  the  general  public  as  a  com- 
mon carrier  or  permitted  the  other 
company  to  use  its  corporate  name). 

(a)  XJahfilty  similar  to  that  of 
earrls»>-The  liability  of  a  wharf- 
inger, while  he  has  possession  of  the 
Soods.  is  similar  to  that  of  a  carrier, 
laving  v.  Todd,  1  Stark.  72,  2  ECL. 

_  6*.    Joest  v.  Clarendon,  etc..  Packet 
Co..  122  Ark.  258.  183  SW  759. 
_ei.    Wright  v.   Platte  Valley   Irr. 
Co.,  X7  Colo.  322.  61  P  608;  Wyatt  v. 
Larimer,  etc..  Irr.  Co.,  1  Colo.  A.  480, 


29  P  90S.     See  also  Infra  I  48. 

[a]  Quasi  pnUto  carriers.— Such 
corporations  are  quasi  public  carriers 
for  the  purpose  of  conveying  water 
from  the  natural  streams  to  places 
where  it  may  be  applied  to  bene- 
ficial uses.  Farmers'  Independent 
Ditch  Co.  v.  Agricultural  Ditch  Co., 
22  Colo.  613,  46  P  444,  65  AmSR  149; 
White  v.  Farmers'  High  Line  Canal, 
etc.,  Co.,  22  Colo.  191,  43  P  1028,  31 
LRA  828;  Wheeler  v.  Northern  Colo- 
rado Irr.  Co..  10  Colo.  582,  17  P  487, 
i  AmSR  603:  Prescott  Irr.  Co.  v. 
Flathers,   20  Wash.  454,  55  P  635. 

[b]  n  Is  more  like  a  private  oar- 
rler  whose  duties  are  measured  by 
the  obligations  it  assumes  toward  its 
consumers,  and  such  as  the  law  Im- 
poses by  reason  of  the  nature  of  the 
business  in  which  It  is  engaged. 
Wright  v.  Platte  Val.  Irr.  Co.,  27 
Colo.  322,  61  P  603,  606. 

03.  .  U.  S.  v.  Ohio  Oil  Co.,  234  U.  S. 
548.  34  SCt  966,  68  U  ed.  1459  [rev 
204  Fed.  798]. 

S3.  U.  S.  v.  Ohio  Oil  Co.,  234  TJ.  S. 
648.  M  SCt  966.  68  L.  ed.  1459. 

64.  U.  S.  v.  Ohio  Oil  Co.,  234  TJ.  S. 
648.  560,  34  SCt  956,  58  L.  ed.  1469. 

SB.  Colorado,  etc.,  R  Co.  v.  State 
R.  Commn.,  54  Colo.  64.  129  P  506. 

96.  UabUlty  for  violation  of  Fed- 
eral Twenty-Bight  Koor  X<aw  see 
infra  1    997. 

67.  U.  S.  v.  Union  Stock  Yard, 
etc..  Co..  22$  U.  S.  286,  33  SCt  83,  57 
L.  ed.  226;  U.  S.  v.  St.  Joseph  Stock- 
yards Co..  181  Fed.  625  [rev  on  other 
grounds  187  Fed.  104,  110  CCA  432]; 
U.  S.  v.  Union  Stock  Yards  Co..  161 
Fed.  919  [aff  169  Fed.  404,  94  CCA 
626];  Fesser  v.  Chicago,  etc.,  R.  Co., 


193  III.  A.  422  (holding  that  a  stock- 
yard company  which  owns  its  own 
tracks  and  furnishes  facilities  to 
shippers,  buyers,  and  traders  in  live 
stock  for  the  transportation  of  stock 
Is  a  common  carrier);  State  v.  Kan- 
sas City  Stockyards,  94  Kan.  96,  145 
P  831  (holding'  that  a  corporation 
engaged  in  operating  stock  yards, 
owning  a  track  between  such  yards 
and  the  railroad  over  which  stock  is 
transported  thereto,  and  making  a 
charge  to  the  railroad  companies  for 
each  car  moved  over  such  track  in 
accordance  with  a  tariff  which  it  has 
filed  with  the  interstate  commerce 
commission,  is  to  be  regarded  as  en- 
gaging In  business  as  a  common  car- 
rier)- State  v.  Union  Stock  Yards 
Co..  81  Nebr.  67,  115  NW  627. 

68.  U.  8.  ▼.  Union  Stockyards, 
etc..  Co.,  228  U.  S.  286,  83  SCt  83, 
67  L.  ed.  226. 

60.  U.  S.  v.  Sioux  City  8tock 
Yards  Co.,  162  Fed.  556  [aff  167  Fed. 
126.  92  CCA  678].    See  also  supra  |  16. 

70.  U.  S.  v.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  656  [aff  167  Fed. 
126.  92  CCA  678]  (one  and  one-half 
miles). 

71.  Union  Stock  Yards  Co.  v.  U. 
S..  169  Fed.  404,  406,  94  CCA  626: 
State  v.  Union  Stock  Yards  Co.,  81 
Nebr.  67,  116  NW  627. 

"Its  [the  Stock  Yards  Company's] 
operations  .  .  .  include  the  main- 
tenance and  use  of  railroad  tracks 
and  locomotives,  the  employment  of 
a  corps  of  operatives  In  that  con- 
nection, and  the  carriage  for  hire 
over  Its  tracks  of  all  live  stock  des- 
tined to  or  from  the  sheds  or  pens, 
which,  In  effect,  are  the  depot  of  the 
railroad  companies  for  the  delivery 
Digitized  by  w  - 
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[$34]  N.  Postmasters  and  Mail  Carriers.  Post- 
masters are  not  common  carriers  and  there  is  no 
analogy  between  them.78  Likewise  a  carrier  of  the 
mails  is  not  liable,  as  a  common  carrier,  to  the 
sender  of  a  letter." 

[$35]  0.  Receivers  and  Trustees.  A  receiver 
appointed  by  the  court  to  operate  a  railroad  is  a 
common  carrier,  the  same  as  the  corporation  which 
he  represents,  so  far  as  he  transacts  the  business 


of  carrying  goods;74  and  the  same  rule  applies  to 
trustees  taking  possession  of  a  railroad  and  op- 
erating it  under  a  trust  deed  or  a  mortgage." 

[$  36]  P.  Governments.  The  crown  is  not 
liable  as  a  common  carrier  for  injuries  sustained 
in  passing  timber  through  slides  which  are  public 
property  created  by  the  expenditure  of  public 
money  for  public  purposes  and  for  the  public 
benefit,  and  vested  in  the  crown.7' 


H     REGULATION  AND   CONTROL  OF  COMMON   CARRIERS 


[$  37]  A.  In  General.  In  as  much  as  common 
carriers  are  created  for  public  purposes  they  are 
subject  to  the  regulation  and  control  of  the  fed- 
eral and  the  state  governments.77  A  common  car- 
rier of  goods  is  subject  to  judicial  control  to  pre- 
vent the  abuse  of  its  powers  and  privileges.7* 

[$38]     B.    Regulation  and  Control  by  State— 


and  receipt  of  shipments  of  live  stock 
at  South  Omaha.  The  carriage  of 
these  shipments  from  the  transfer 
track  to  the  sheds  or  pens  and  vice 
versa  Is  no  less  a  part  of  their  tran- 
sit between  their  points  of  origin  and 
destination  than  Is  their  carriage 
over  any  other  portion  of  the  route. 
True,  there  is  a  temporary  stoppage 
of  the  loaded  cars  at  the  transfer 
track,  but  that  is  merely  incidental, 
and  does  not  break  the  continuity  of 
the  transit  any  more  than  does  the 
usual  transfer  of  such  cars  from  one 
carrier  to  another  at  a  connecting 
point.  And  it  Is  of  little  signifi- 
cance that  the  stockyards  company 
does  not  hold  Itself  out  as  ready  or 
willing  generally  to  carry  live  stock 
for  the  public,  for  all  the  railroad- 
companies  at  South  Omaha  do  so  hold 
themselves  out,  and  it  stands  ready 
and  willing  to  conduct,  and  actually 
does  conduct,  for  hire  a  part  of  the 
transportation  of  every  live  stock 
shipment  which  they  accept  for  car- 
riage to  or  from  that  point,  Includ- 
ing such  shipments  as  are  inter- 
state." Union  Stock  Yards  Co.  v.  U. 
S.,  supra. 

72.  Whitfield  v.  Lord  le  Des- 
pencer,  Cowp.  754,  98  Reprint  1344; 
Lane  v.  Cotton.  Ld.  Raym.  646,  91  Re- 
print 1332;  Rowning  v.  Ooodchild, 
w.  Bl.  906,  96  Reprint  636;  2  Camp's 
Comm.   (12th  ed)  p  610. 

"The  post  office  establishment  Is  a 
branch  of  the  public  police  and  cre- 
ated by  statute  and  the  government 
for  management  and  control  of  the 
whole  concern.  The  postmasters 
enter  Into  no  contract  with  individu- 
als and  receive  no  hire  by  common 
carrier.  In  proportion  of  the  risk  and 
value  of  loss  in  their  charge,  but  only 
a  general  compensation  from  the  gov- 
ernment." 2  Camp  Comm.  (12th  ed) 
p  610.   . 

73.  U.  S. — Dunlop  v.  Munroe,  7 
Cranch  242.  3  L.  ed.  329;  Bankers' 
Mut.  Casualty  Co.  v.  Minneapolis, 
etc.,  R.  Co.,  117  Fed.  434,  64  CCA  608, 
66  LRA  397   [aff  113   Fed.   4141. 

Ala. — Central  R.,  etc..  Co.  v.  Lamp- 
ley,  76  Ala.  367,  62  AmR  334. 

Iowa. — Boston  Ins.  Co.  v.  Chicago, 
etc.,  R.  Co..  118  Iowa  423.  92  NW  88, 
59  LRA  796. 

Miss. — Foster  v.  Metts.  65  Miss.  77, 
30  AmR  604;  Powell  v.  Mills,  30  Miss. 
231,  64  AmD  158. 

N.  H.— Hutchins  v.  Brackett,  22  N. 
H.  252.  53  AmD  248. 

N.  T. — Wiggins  v.  Hathaway,  • 
Barb.  632.  . 

Oh. — Conwell  v.  Voorhees,  IS  Oh. 
523.  42  AmD  206  and  note. 

Pa. — Schroyer  v.  Lynch,  8  Watts 
463. 

S.  C. — Bolan  v.  Williamson,  2  S.  C. 
L.  651. 

"Between  a  contractor  for  carrying 
the  public  malls,  and  the  sender  of 
letters,  there  is  no  privity  of  con- 
tract, and  the  contractor  has  no 
right  to,  and  receives  no  remunera- 
tion from  the  sender.  The  Govern- 
ment undertakes  the  transmission  of 


the  malls,  and  receives  pay  therefor 
by  the  postage  charged.  The  con- 
tractor's contract  is  with  the  Gov- 
ernment, and  by  it  his  compensation 
is  paid.  He  owes  a  duty,  not  to  the 
sender  of  letters  as  an  individual, 
but  to  the  integral  public,  springing 
from  his  agreement  to  carry  the 
malls.  The  public  mall  is  not  the 
proper  subject  of  a  common  carrier's 
charge,  and  the  extraordinary  respon- 
sibility attached  by  law  to  such  em- 
ployment does  not  attach  to  a  mall- 
contractor.  He  does  not  become  an 
Insurer  of  the  safe  transportation  of 
mall  matter;  the  extent  of  his  lia- 
bility is  the  same  as  that  of  a  bailee 
for  hire."  Central  R.  Co.  v.  Lampley, 
76  Ala.  357.  364,  62  AmR  334. 

[a]  A  railroad  oompaay  transport- 
ing mail  ears  under  contract  with  the 
United  States  government  is  not 
liable  as  carrier  for  mall  matter 
transported  in  such  cars.  Boston 
Ins.  Co.  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  423,   92  NW  88,  69  LRA  796. 

74.  U.  S.— U.  S.  v.  Nixon,  236  U. 
S.  231,  35  SCt  49,  69  L.  ed.  207;  U.  S. 
v.  Ramsey.  197  Fed.  144,  116  CCA 
568,  42  LRANS  1031;  Beers  v. 
Wabash,  etc,  R.  Co.,  34  Fed.  244. 

Ark. — Fordyce  v.  McFlynn,  66  Ark. 
424,    19  SW  961. 

Mass. — Paige  v.  Smith.  99  Mass. 
395.  See  also  Nichols  v.  Smith,  115 
Mass.   332   (recognising  the  rule). 

N.  J.— Bartlett  v.  Keln,  50  N.  J.  L. 
260,  13  A  7   (recognising  the  rule). 

N.  Y. — Rogers  v.  Wheeler,  2  Lans. 
486   [aff  43  N.  Y.  698]. 

Vt.— Newell  v.  Smith,  49  Vt.  256; 
Blumenthal  v.  Bralnerd,  38  Vt.  402, 
91  AmD  349;  Sprague  v.  Smith.  29  Vt. 
421,  70  AmD  424. 

Va. — Melendy  v.  Barbour,  78  Va. 
544  (recognizing  the  rule). 

See  also  generally  Railroads  [33 
Cyc  612  et  seq]. 

75.  Rogers  v.  Wheeler.  43  N.  Y. 
698;  Faulkner  v.  Hart,  44  N.  Y.  Super. 
471  [rev  on  other  grounds  82  N.  Y. 
413,  37  AmR  674],  See  also  gen- 
erally Railroads  [33  Cyc  514], 

78.  Reg.  v.  McFarlane,  7  Can.  S. 
C.  216.  Compare  Lavole  v.  Reginam, 
12  CanLTOccNotes  480  (holding  that, 
apart  from  statute,  the  crown  is  not 
liable  for  the  loss  or  injury  to  goods 
or  animals  carried  by  a  government 
railroad,  occasioned  by  the  negligence 
of  the  persons  in  charge  of  the  train 
by  which  such  goods  or  animals  are 
shipped;  by  virtue  of  the  several  acts 
of  the  parliament  of  Canada  relating 
to  government  railroads  and  other 
public  works,  the  crown  is  in  such  a 
case  liable,  and  a  petition  of  right 
will  lie  under  the  act  60  &  61  Vict, 
c  16,  for  the  recovery  of  damages  re- 
sulting from  such  loss  or  Injury). 

77.  Seaboard  Air  Line  R.  Co.  v. 
Simon.  56  Fla.  545,  47  S  1001,  20 
LRANS  126,  16  AnnCas  1234  (where 
it  was  said  that  a  common  carrier 
has  possession  of  the  goods  It  Is 
transporting,  has  a  right  to  compen- 
sation for  the  transportation  and  a 
lien  therefore,  and  has  other  prlvi- 


1.  In  General.79  The  power  of  the  state  to  regu- 
late and  control  common  carriers  in  the  operation 
and  management  of  their  business  as  carriers  within 
the  state  is  undoubted,  except  in  so  far  as  it  is 
restricted  by  contract  obligation  imposed  by  the 
charter  or  the  statute  under  which  the  carrier  is 
incorporated.80     This,  it  has  been  said,  "is  not  a 

leges  and  advantages  with  reference 
to  the  public  service  that  warrant 
valid  regulations  affecting  the  legal 
duties  and  obligations  of  common 
carriers  as  a  distinct  and  comprehen- 
sive class);  State  v.'  Atlantic  Coast 
Line  R  Co.,  53  Fla.  656,  44  S  213,  13 
LRANS  320  and  note,  12  AnnCas  359; 
Butte,  etc.,  R.  Co.  v.  Montana  Union 
R.  Co.,  16  Mont.  604,  41  P  232,  50 
AmSR    608,    31    LRA    298.      See    also 


Infra  If  38-48. 

Bsgolatlon  of  earners  by  water  see 
Shipping  ,[36  Cyc  12]. 

78.  Scofleld  v.  Lake  Shore,  etc,  R. 
Co..  43  Oh.  St.  571,  3  NE  907,  54  AmR 
846  [quot  Johnson  Coal  Mln.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhSACP 
209.  213]. 

79.  Interstate  trafflo  see  Infra  i 
42. 

Wast  of  power  to  fix.  rates  for  In- 
terstate transportation  see  infra  i 
628. 

80.  U.  S. — Atlantic  Coast  Line  R. 
Co.  v.  North  Carolina  Corp.  Commn., 
206  U.  S.  1,  27  SCt  685,  61  L.  ed.  933. 
11  AnnCas  398;  Wisconsin,  etc.,  R. 
Co.  v.  Jacobson,  179  U.  S.  287,  21  SCt 
115,  46  L.  ed.  194;  Ruggles  v.  Illinois. 
108  U.  S.  626,  2  SCt  832,  27  L.  ed. 
812;  Pelk  v.  Chicago,  etc.,  R.  Cow  >4 
U.  S.  164,  24  L  ed.  97:  Chicago,  etc.. 
R.  Co.  v.  Cutts,  94  U.  S.  155.  24  L.  ed. 
94  [aff  6  F.  Cas.  No.  2,6661;  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R 
Commn.,  196  Fed.  800;  Louisville,  etc.. 
R.  Co.  v.  Tennessee  R.  Commn.,  19 
Fed.  679. 

Ala. — Lindsay  v.  Anniston,  104  Ala 
257.  16  S  546,  53  AmSR  44.  27  LRA 
436. 

Ark. — Chapman,  etc.  Lumber  Co. 
v.  Jonesboro,  etc.,  R.  Co.,  97  Ark.  300. 
133  SW  1119. 

Colo. — Consumers'  League  v.  Col- 
orado, etc.,  R.  Co.,  63  Colo.  64,  125  P 
577,  AnnCasl914A  1168. 

Fla. — State  v.  Atlantic  Coast  Line 
R.  Co..  61  Fla.  799.  54  S  900;  King, 
etc.,  Mfg.  Co.  v.  Atlantic  Coast  Line 
R.  Co..  68  Fla.  609,  60  S  509;  State  v. 
Florida  East  Coast  R.  Co.,  57  Fla. 
622,  49  S  43. 

Ga. — Southern  R.  Co.  v.  State.  125 
Ga.  287.  64  SE  160,  114  AmSR  203,  5 
AnnCas  411;  Southern  R.  Co.  v.  Rags- 
dale,  119  Ga.  773.  49  SE  179. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago,   }99  111.  679,   66  NE  470. 

Ind. — Indianapolis  v.  Navln.  161 
Ind.  139,  47  NE  625,  61  NE  80.  41 
LRA   337. 

Kan. — State  v.  Missouri  Pac  R 
Co..  76  Kan.  467.  92  P  606. 

La. — Whltehurst  v.  Texas,  etc..  R. 
Co.,  131   La.  139,  59  S  42. 

Md. — Public  Service  Commn.  v.  Bal- 
timore, etc.,  R.  Co..  122  Md.  393.  90 
A  119;  Public  Service  Commn.  v. 
Northern  Cent.  R.  Co.,  122  Md.  355. 
90  A  105. 

Mich. — Detroit,  etc..  R.  Co.  v.  Mich- 
igan R.  Commn..  171  Mich.  235.  137 
NW  329;  Wellman  v.  Chicago,  etc.. 
R.  Co.,  83  Mich.  592,  47  NW  489  [aff 
143  U.  S.  339,  12  SCt  400,  36  L.  ed. 
176]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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new  doctrine  but  old  doctrine,  always  asserted 
whenever  property  or  business  is  by  reason  of  spe- 
cial privileges  received  from  the  government,  the 
better  to  secure  the  purposes  to  which  the  prop- 
erty is  dedicated  or  devoted,  affected  with  a  public 
use."81  This  power  as  respects  intranstate  traffic 
is  in  no  way  affected  by  the  provisions  of  the 
Interstate  Commerce  Act.82  The  question  of  the 
extent  of  the  control  and  regulation  must  be 
left  to  the  legislature  to  determine,  subject 
always  to  the  constitutional  guaranties  for  the 
protection  of  property.8*  The  power  is  subject  of 
course  to  the  constitutional  restrictions  against 
the  impairment  of  vested  rights,84  denial  of  equal 
protection  of  the  laws,85  or  the  taking  of  prop- 
erty without  due  process  of  law.88  And  while  the 
power  of  regulation  exists,  the  legislature  cannot 
under  the  guise  of  regulation  interfere  with  the 
proper  conduct  of  the  business  of  the  carrier  in 
matters  which  do  not  fairly  belong  to  the  domain 
of  reasonable  regulation.87  So  long  as  the  use 
continues  the  power  of  regulation  remains88  and 
covers  a  wide  field,  such,  for  instance,  as  the  fur- 
nishing of  reasonable  facilities  for  the  accommo- 
dation of  the  public,89  the  regulation  of  rates,80  the 
prevention  of  unjust  discrimination,*1  requiring 
carriers  to  trace  freight  and  to  inform  the  shipper 
in  writing  when,  where,  and  how,  and  by  what  car- 
riers the  freight  was  lost,  damaged,  or  destroyed,81 
to  make  provisions  for  the  security  of  passengers 
and  freight  against  accidents,98  to  make  reports  to 
commissions  to  whom  the  power  of  regulation  has 


been  delegated  by  the  legislature,94  to  furnish 
facilities  to  other  carriers,96  to  comply  with  a  pre- 
scribed system  of  bookkeeping,98  requiring  railroad 
companies  doing  business  within  the  state  to  fur- 
nish free  transportation  to  shippers  of  live  stock,97 
and  imposing  penalties  for  a  great  variety  of  acts 
of  omission  or  commission  considered  in  detail  in 
subsequent  sections,98  or  making  such  acts  punish- 
able criminally.99  When  the  legislature  in  unmis- 
takable terms,  and  within  constitutional  limits,  has 
exercised  its  power  to  regulate  corporations,  it 
should  be  given  full  effect,  but  no  inferences  un- 
favorable to  the  reasonable  operation  of  the  fran- 
chise of  a  corporation  should  be  allowed  from 
words  susceptible  of  use  in  more  than  one  sense.1 
While  as  intimated  a  state  may  limit  its  power  to 
oontrol  or  to  regulate  carriers  operating  within  the 
state  by  charter  or  statute  under  which  the  carrier 
is  incorporated,2  this  "is  a  power  of  government, 
continuing  in  its  nature,  and  if  it  can  be  bargained 
away  at  all  it  can  only  be  by  words  of  positive  grant, 
or  something  which  is  in  law  equivalent. ' ' 3  Further- 
more in  determining  the  extent  of  the  state's  power 
to  oontrol  and  regulate  carriers  it  must  be  borne 
in  mind  that  charters  under  which  carriers  operate 
are  taken  subject  to  any  constitutional  provisions 
existing  at  the  time,  which  authorize  the  altera- 
tion or  repeal  of  the  charters4  or  authorize  the 
legislature  to  pass  laws  prescribing  certain  regula- 
tions,8 and  subject  to  existing  general,  laws  relating 
to  carriers.8  And  even  where  the  charter  exempts 
a  carrier  from  state  regulation  in  certain  respects, 


Minn. — State  v.  Chicago,  etc.,  R. 
Co,  118  Minn.  380,  137  NW  2,  41 
LRANS  524  and  note,  AnnCasl91SE 
494;  Jacobson  v.  Wisconsin,  etc.,  R. 
Co..  71  Minn.  619.  74  NW  893,  70 
AmSR  358,  40  LRA  389:  Blake  v. 
Winona,  etc.,  R.  Co.,  19  Minn.  418,  18 
AmR  345. 

Miss. — Stone  v.  Tazoo,  etc.,  R.  Co., 
12  Miss.  607.  52  AmR  193. 

Mo. — McGrew  v.  Missouri  Pac.  R. 
Co..  230  Mo.   496,  132  SW  1076. 

Nebr. — Herpolshelmer  Co.  v.  Lin- 
«oln  Tract.  Co.,  96  Nebr.  154,  147 
NW  206,  1114  [ren  den  97  Nebr.  113, 
149  NW  326]:  State  v.  Missouri  Pac 
R  Co,  81  Nebr.  15,  115  NW  614; 
State  v.  Pacific  Express  Co.,  80  Nebr. 
823,  116   NW  619,    18   LRANS   664. 

N.  J. — Rarltan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co,  70  N.  J.  I* 
732.  68  A  332. 

N.  T. — Greenwald  v.  Weir,  59  Misc. 
431,  111  NTS  235  [rev  on  other 
grounds  130  App.  Div.  696,  115  NTS 
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170,  92  NE  218,  36 


LRANS  971)1;  Peo.  v.  New  Tork,  etc, 
R.  Co,  2  McCartyCivProc  345:  Beek- 
man  v.  Saratoga,  etc,  R.  Co,  3  Paige 
44,  22  AmD  679. 

N.  C. — Efland  ▼.  Southern  R  Co, 
146  N.  C.  135,  59  SE  366. 

N.  D. — State  v.  Northern  Pac.  R 
Co,  19  N.  D.  45,  120  NW  869,  26 
LRANS  1001. 

Oh. — Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co,  49  Oh.  St.  102,  30  NE  616; 
Thorns  v.  Greenwood,  6  Oh.  Dec. 
(Reprint)  639.  7  AmLR  820. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Bilby,  35  Okl.  689,  130  P  1089;  At- 
chison, etc,  R.  Co.  v.  State,  23  Okl. 
210.  100  P  11.  21  LRANS  908.  - 

Or. — State  v.  Corvallls,  etc,  R.  Co, 
59  Or.  450,  117  P  980. 

Pa. — Pennsylvania  R.  Co.  v.  Phil- 
adelphia County.  220  Pa.  100.  68  A 
876.  15  LRANS  108. 

Tex. — Galveston  Chamber  of  Com- 
merce v.  State  W.  Commn,  (Civ.  A.) 
137  SW  737;  St.  Louis  Southwestern 
R.  Co.  v.  Arkansas,  etc.  Grain  Co, 
42  TeX.  Civ.  A.  125,  95  SW  656. 

Vt. — Thorpe  v.  Rutland,  etc,  R. 
Co,  27  Vt.  140,  62  AmD  625. 

va. — Norfolk,  etc,  R.  Co.  v.  Pen- 
dleton. 86  Va.  1004,  11  SE  1062. 

Wash.— State    y.  'Kings     County 


Super.  Ct,  67  Wash.  27.  120  P  86L 
LRA1916C  287.  AnnCasl913D  78. 

W.  Va. — Laurel  Pork,  etc,  R.  Co. 
v.  West  Virginia  Transp.  Co,  20  W. 
Va.  324. 

Wis.— State  v.  Redmon,  184  Wis. 
89,  114  NW  137,  126  AmSR  1003,  14 
LRANS  229,  15  AnnCas  408. 

[a]  Constitutional  authority  for 
•xerolse  of  power.— Express  author- 
ity for  the  exercise  of  the  power  is 
conferred  on  the  legislature  ny  some 
constitutional  provisions.  It  has 
been  held  that  under  a  constitutional 
provision  giving  the  legislature 
power  "to  regulate  railroad  freight 
and  passenger  tariffs,  correct  abuses, 
and  prevent  unjust  discrimination 
and  extortion"  In  rates,  the  power  to 
correct  abuses  is  not  restricted  to 
such  as  are  connected  with  freight 
and  passenger  tariffs.  State  R. 
Commn.  v.  Houston,  etc,  R.  Co,  90 
Tex.  340,  349,  38  SW  750. 

81.  Georgia  R,  etc,  Co.  v.  Smith, 
128  U.  S.  174,  179,  9  SCt  47.  32  L.  ed. 
377  (per. Field.  J.).  To  same  effect 
Peo.  v.  Nfew  Tork,  etc,  R.  Co,  2  Mc- 
CartyCivProc (N.  T.)  846. 

"Property  does  become  clothed 
with  a  public  Interest  when  used  In 
a  manner  to  make  it  of  public  con- 
sequence, and  affect  the  community 
at  large.  When,  therefore,  one  de- 
votes his  property  to  a  use  in  which 
the  public  has  an  interest,  he.  in 
effect,  grants  to  the  public  an  inter- 
est in  that  use,  and  must  submit  to 
be  controlled  by  the  public  for  the 
common  good,  to  the  extent  of  the 
Interest  he  has  thus  created.  He 
may  withdraw  his  grant  by  discon- 
tinuing the  use;  but,  so  long  as  he 
maintains  the  use.  he  must  submit 
to  the  control."  Munn  v.  Illinois,  94 
TJ.  S.  113,  126,  24  L.  ed.  77. 

83.  State  v.  Missouri  Pac.  R.  Co, 
81  Nebr?  16.  115  NW  614. 

83.  State  v.  Missouri  Pac.  R.  Co, 
76  Kan.  467,  92  P  606. 

84.  Louisville,  etc,  R.  Co.  v.  Ten- 
nessee R.  Commn,  19  Fed.  679.  See 
also  Constitutional  Law  [8  Cyc  894]. 

85.  Chicago,  etc,  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418.  10  SCt  462,  702. 
33  L.  ed.  970  [rev  28  Minn.  281.  37 
NW  782];  Clyde  v.  Richmond,  etc, 
R.  Co,  57  Fed.  436;  Louisville,  etc. 


R.   Co.   v.   Tennessee   R.    Commn,   19 
Fed.  679.     See  also  infra  |  627. 

88.  Chicago,  etc,  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  10  SCt  462.  702. 
33  L.  ed.  970  [rev  38  Minn.  281,  38 
NW  7821.     See  also  infra  I   627. 

87.  Wisconsin,  etc,  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  21  SCt  115, 
45  L.  ed.  194;  Lake  Shore,  etc,  R. 
Co.  v.  Smith,  173  U.  S.  684,  19  SCt 
565,  43  L.  ed.  858. 

88.  Georgia  R,  etc,  Co.  v.  Smith, 
128  V.  S.  174,  9  SCt  47,  82  L.  ed.  377. 

89.  See  infra   8   44. 
SO.     See   infra   J    627. 

91.  Georgia  R,  etc,  Co.  v.  Smith, 
128  U.  S.  174,  9  SCt  47.  32  L.  ed.  377; 
Stone  v.  New  Orleans,  etc,  R.  Co, 
116  U.  S.  352,  6  SCt  349,  29  L.  ed.  651. 
And  see   Infra  19   747/748,  945. 

93.  Davis  v.  Seaboard  Air-Line  R. 
Co,  136  Ga.  278,  71  SE  428;  McCall  v. 
Central  of  Georgia,  R.  Co,  120  Ga. 
602,  48  SE  157.     See  infra  {  991. 

93.  Georgia  R..  etc,  Co.  v.  Smith, 
128  U.  S.  174,  9  SCt  47.  32  L.  ed.  377; 
State  v.  Atlantic  Coast  Line  R.  Co, 
53  Fla.  660.  44  S  213,  13  LRANS  320, 
12  AnnCas  359. 

94.  See   Infra   I    46. 
98.     See   Infra   i    402. 

96.  See  Missouri,  etc,  R.  Co.  v. 
Mahaffey,  105  Tex.  394,  150  SW  881 
[rev  (Civ.  A)  140  SW  829]  (holding 
that  the  matter  to  be  prescribed  for 
entry  on  the  books  of  railroad  com- 
panies must  consist  of  facts,  and  not 
conclusions,  such  as  bookkeeping 
would  Include). 

97.  State  v.  Otis,  60  Kan.  248,  66 
P  14. 

98.  See  infra  15  942-1007. 

99.  See  infra  TJ  1008,  1013,  1015, 
1019,  1022. 

1.  Kelly  v.  New  Tork  City  R.  Co, 
192  N.  T.  97,  84  NE  669  [aff  119  App. 
Div.  223,  104  NTS  661  (rev  52  Misc. 
685,  102  NTS  742)]. 

3.     See  supra  text  and  note  80. 

3.  Railroad  Commn.  Cases,  116  U. 
S.   307.   325.  6  SCt  334,   29  L.  ed.   636. 

4.  PIek  v.  Chicago,  etc,  R.  Co,  94 
U.  S.  164,  24  L.  ed.  97  [af?  19  F.  Cas. 
No.  11.138,  6  Biss.  1771. 

5.  Wellman  v.  Chicago,  etc,  R. 
Co,  83  Mich.  592,  47  NW489. 

8.     Cincinnati,   etc,  R.  Co.  v.  Con- 
nersvllle,  170  Ind.  """    "'  "      "" 
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the  state  nevertheless  has  the  power  to  see  to  it 
that  the  carrier  keeps  within  the  charter  limits.7 

[5  39]  2.  'Delegation  of  Power8— a.  In  General. 
It  is  well  settled  that  the  power  inherent  in  a  state 
to  regulate  and  control  common  carriers  may  be 
exercised  by  the  creation  of  railroad  or  corporation 
commissions  and  the  delegation  by  the  legislature 
of  the  exercise  of  the  power  to  such  commissions." 
The  right  to  delegate  this  power  is  provided  for 
by  the  constitutions  of  some  states,  but  the  power 
exists,  although  the  constitution  is  silent '  on  the 
subject.10  Any  constitutional  provision  conferring 
it  is  merely  declaratory  of  the  power  of  state  regu- 
lation.11 Furthermore,  it  has  been  held  that  a  con- 
stitutional provision  investing  the  legislature  with 
power  to  pass  laws  for  the  correction  of  abuses  and 
to  prevent  unjust  charges  and  discriminations  by 
carriers  does  not  prohibit  the  legislature  from  au- 
thorizing a  railroad  commission  to  consider  the 
publie  interest,  comfort,  safety,  and  convenience  in 
determining  what  is  an  abuse  and  an  unjust  dis- 
crimination or  an  excessive  charge  within  the  mean- 
ing of  those  terms  as  used  in  the  constitutional 
provision.1* 

[v  40]  b.  Status  of  Commission.  The  commission 
is  merely  an  administrative  body  and  is  not  vested 


with  legislative  or  judicial  functions,11  and  therefore 
no  objection  can  be  raised  to  the  delegation  of  ad- 
ministrative power  to  a  commission  on  the  ground 
that  it  is  unconstitutional  as  conferring  judicial  or 
legislative  functions.14 

[,  41]  c.  Extent  and  Nature  of  Power  Delegated." 
As  heretofore  shown,  the  power  of  the  legislature  to 
control  and  regulate  carriers  is  subject  always  to  the 
constitutional  restrictions  against  the  impairment  of 
vested  rights,  the  denial  of  equal  protection  of  the 
laws,  and  the'  taking  of  property  without  due  process 
of  law.18  These  constitutional  restrictions  neces- 
sarily apply  with  equal  force  to  any  body  to  which 
the  legislature  has  delegated  the  power  of  regulation 
and  control.17  So  no  power  to  regulate  interstate 
commerce  can  be  delegated  to,  or  exercised  by,  a 
state  railroad  commission,18  nor  has  the  commission 
any  power  to  authorize  a  carrier  to  disregard  the 
plain  provisions  of  a  statute.1*.  The  powers  of  the 
officers  of  a  railroad  commission  are  special  and  lim- 
ited, and  they  can  exercise  only  such  authority  as  is 
legally  conferred  by  express  provisions  of  law,  or 
such  as  is  by  fair  implication  incident  to,  and  in- 
cluded in,  the  authority  expressly  conferred  for  the 
purpose  of  carrying  out  and  establishing  the  pur- 
poses for  which  the  commission  was  created;80  and 


7.  Mississippi  R.  Comma  v.  Gulf, 
etc..  R.  Co..   78  Miss.  760.  29  S  789. 

8.  To  require  reasonable  faollltiaa 
see  Infra  (44. 

Vo  prohibit .  unjust  discrimination 
see  Infra  9  74 8. 

e.  U.  S. — Grand  Trunk  R.  Co.  v. 
Michigan  R.  Commn.,  231  U.  S.  467, 
24  SCt  152.  68  L.  ed.  310;  Louisville. 
etc.,  R  Co.  v.  Garrett,  231  U.  S.  298, 
34  SCt  48,  58  L.  ed.  229;  Prentls  v. 
Atlantic  Coast  Line  Co.,  211  U.  S. 
210,  29  SCt  67.  63  L.  ed.  150;  Reagan 
v.  Farmers'  L.  &  T.  Co.,  154  U.  S. 
362.  14  SCt  1047,  38  L.  ed.  1014;  Chi- 
cago, etc.,  R.  Co.  v.  Minnesota,  134  V. 
S.  418,  10  SCt  462,  S3  L.  ed.  970;  Rail- 
road Commn.  Cases,  116  U.  S.  307,  6 
SCt  334,  29  L.  ed.  636;  Grand  Trunk 
R.  Co.  v.  Michigan  R.  Commn.,  198 
Fed.  1009. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
State,  99  Ark.  1,  136  SW  988:  Chi- 
cago, etc.,  R.  Co.  v.  McElroy,  92  Ark. 
60(L  123  SW  771. 

Colo. — Consumers'  League  v.  Col- 
orado, etc.,  R.  Co.,  53  Colo.  64,  126  P 
677,  AnnCasl914A  1158. 

Fla. — State  v.  Florida  East  Coast 
R.  Co.,  68  Fla.  524,  60  S  426;  State 
v.  Atlantic  Coast  Line  R.  Co.,  56  Fla. 
617.  47  S  969,  82  LRANS  639  and 
note;  Storrs  v.  Pensacola,  etc.,  R.  Co., 
29  Fla.  617,  11  S  226;  McWhorter  v. 
Pensacola,  etc.,  R.  Co.,  24  Fla.  417,  6 
S  129,  12  AmSR  220,  2  LRA  504. 

Ga. — Southern  R.  Co.  v.  Melton,  133 
Ga.  277,  65  SE  666;  Georgia  R  Co.  v. 
Smith,  70  Ga.  694. 

111. — Peo.  v.  Chicago,  etc.,  R.  Co., 
223  111.  681,  79  NE  144,  7  AnnCas  1; 
Chicago,  etc.,  R.  Co.  v.  Jones,  149  III. 
361,  37  NE  .247,  41  AmSR  278,  24 
LRA   141. 

Ind. — Sputhern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721; 
Chicago,  etc.,  R.  Co.  v.  State  R. 
Commn..  38  Ind.  A.  439,  78  NE  238, 
79  NE  620. 

Kan. — State  v.  Missouri  Pac.  R. 
Co.,  76  Kan.  467,  92  P  606. 

La. — Morgan's  Louisiana,  etc.,  R., 
etc..  Co.  v.  Louisiana  R.  Commn.,  109 
La.  247,  33  S  214. 

Me. — Railroad  Comrs.  v.  Portland, 
etc.,  R  Co.,  63  Me.  269,  18  AmR  208. 

Md. — Public  Service  Commn.  v. 
Baltimore,  etc.,  R.  Co.,  122  Md.  393, 
90  A  119;  Public  Service  Commn.  v. 
Northern  Cent.  R.  Co.,  122  Md.  365, 
90  A  105. 

N.  C. — Corporation  Commn.  v.  Sea- 
board Air  Line  R.  Co.,  140  N.  C.  239, 
52  SE  941. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Fll- 
son,  36  Okl.  89,  128  P  298;  Atchison, 


etc,  R.  Co.  v.  State,  23  Okl.  210.  100 
P  11,  21   LRANS  908\ 

Or. — State  Bd.  of  R  Comrs.  v. 
Oregonl  R.,  etc..  Co.,  17  Or.  66,  16  P 
702. 

Tex. — State  R.  Commn.  v.  Houston, 
etc..  R.  Co.,  90  Tex.  340.  38  SW  750. 

Va. — Winchester,  etc.,  R.  Co.  v. 
Com.,  106  Va.  264.  55  SE  692;  Nor- 
folk, etc,  Belt  Line  R.  Co.  v.  Com., 
102  Va,  289,  49  SE  39. 

Wash. — State  v.  State  R.  Commn., 
52  Wash.  33.  100  P  184. 

[a]  Statute  held  to  delegate  power. 
— Rev.  St.  art  4662,  vesting  In  the 
railroad  commission  power  to  regu- 
late freight  and  passenger  tariffs,  to 
correct  abuses,  and  to  prevent  unjust 
discrimination  and  extortion  in  rates, 
and  art  4579,  making  It  the  duty  of 
the  commission  to  investigate  com- 
plaints against  railroad  companies 
and  to  enforce  all  laws  In  reference 
to  railroads,  are  an  express  delega- 
tion to  the  commission  of  the  power 
to  correct  abuses  denned  by  the  laws 
regulating  railroads.  Irrespective  of 
their  connection  with  the  subject  of 
tariffs.  State  R.  Commn.  v.  Houston, 
etc.,  R  Co.,  90  Tex.  340,  38  SW  750. 

10.  See  cases  infra  note  11. 

11.  Chicago,  etc.  R  Co.  v.  Jones, 
149  111.  361,  37  NE  247,  41  AmSR  278, 
24  LRA  141;  State  v.  State  R 
Commn.,  52  Wash.  33,  100  P  184. 

IB.  State  v.  Jacksonville  Terminal 
Co.,  41  Fla.  877,  402,  27  S  226  (where 
the  court  said:  "The  prohibition  to 
exercise  a  proper  legislative  power 
must  be  either  expressed  or  fairly 
and  reasonably  implied,  and  there  Is 
nothing  In  this  section  which  can  be 
reasonably  construed  as  an  express 
or  Implied  prohibition"). 

13.  U.  S. — Mississippi  R.  Commn. 
v.  Illinois  Cent.  R  Co..  208  V.  8.  335, 
27  SCt  90,  61  L.  ed.  209;  Reagan  v. 
Farmers'  L.  &  T.  Co.,  164  V.  S.  362, 
14  SCt  1047,  30  L.  ed.  1014. 

Conn. — State  v.  New  Haven,  etc, 
Co.,  43  Conn.  351. 

Fla. — McWhorter  v.  Pensacola,  etc., 
R.  Co.,  24  Fla.  417,  6  S  129,  12  AmSR 
220,   2   LRA   604. 

Ga. — Georgia  R.  Co.  v.  Smith,  70 
Ga.  694. 

111. — Chicago,  etc.,  R.  Co.  v.  Jones, 
149  111.  361.  37  NE  247,  41  AmSR  278, 
24  LRA  141. 

Kan. — State  v.  Missouri  Pac.  R. 
Co.,  76  Kan.  467,  92  P  606. 

La. — Whitehurst  v.  Texas,  etc.,  R 
Co.,  131  La.  139,  59  S  42;  Morgans' 
Louisiana,  etc.,  R.,  etc.,  Co.  v.  Louis- 
iana R.  Commn.,  109  La.  247,  33  S 
214. 


N.  C. — State  v.  Wilson^  121  N.  C. 
426,  28  SE  664;  Atlantic  Express  Co. 
v.  Wilmington,  etc.,  R  Co.,  Ill  N.  C. 
463.  16  SE  393,  32  AmSR  805,  18  LRA 
393. 

S.  C. — Jones  v.  Southern  R.  Co.,  76 
S.  C.  67.  66  SE  666. 

(a]  rising  the  time  wham  the  Ua_ 
blllty  of  the  carrier  ends  and  that  of 
the  warehouseman  begins  is  a  legis- 
lative question  and  cannot  be  dele- 
Jated  to  a  railroad  commission. 
ones  v.  Southern  R.  Co.,  76  8.  C.  67.. 
66  SE  666. 

14.  McWhorter  v.  Pensacola.  etc.. 
R.  Co,  24  Fla.  417,  5  8  129,  12  AmSR 
220,  2  LRA  504;  Chicago,  etc.,  R.  Co. 
v.  Jones,  149  111.  361.  37  NE  247,  41 
AmSR  278,   24  LRA  141. 

16.  Power  to  prevent  discrimina- 
tion see  Infra  S  748. 

18.     See  supra  I  18. 

IT.  Chicago,  etc,  R.  Co.  ▼.  Minne- 
sota, 134  U.  8.  418,  10  SCt  462.  702. 
33  L.  ed.  970  [rev  38  Minn.  281.  37 
NW  782];  Mercantile  Trust  Co.  v. 
Texas,  etc.,  R.  Co.,  51  Fed.  529; 
Louisville,  etc,  R.  Co  v.  Tennessee 
R  Commn.,  19  Fed.  679;  State  v. 
Louisville,  etc.,  R.  Co.,  62  Fla.  315, 
57  S  175. 

18.  Mobile,  etc.,  R.  Co.  v.  Sessions, 
28  Fed.  592;  Louisville,  etc.,  R  Co.  v. 
Tennessee  R.  Commn.,  19  Fed.  679; 
State  v.  Chicago,  etc..  R.  Co.,  40  Minn. 
267.  41  NW  1047,  13  AmSR  780,  * 
LRA  238;  Merrill  v.  Boston,  etc,  R. 
Co.,  63  N.  H  259;  Sternberger  v. 
Cape  Fear,  etc.,  R  Co.,  29  S.  C.  610, 
7  SE  836,  2  LRA  106.  See  also  Infra 
I  42. 

19.  State  R  Commn.  v.  Galveston- 
Chamber  of  Commerce,  61  Tex.  Civ. 
A  476,  115  SW  94. 

80.  U.  S. — Slier  v.  Illinois  Cent. 
R  Co.,  213  U.  S.  199,  29  SCt  468,  53 
L.  ed.  760. 

Fla. — State  v.  Louisville,  etc.,  R 
Co.,  67  Fla.  626,  49  S  39;  State  v. 
Atlantic  Coast  Line  R.  Co..  56  Fla. 
617.  47  S  969,  32  LRANS  639'  State 
v.  Atlantic  Coast  Line  R  Co.,  61  Fla. 
578.  40  S  876. 

Ga. — State  v.  Wrlghtevllle.  etc,  R. 
Co.,  104  Ga.  437,  39  SE  891;  Zuber  v. 
Southern  R.  Co.,  9  Ga.  A.  539,  71  SE 
937. 

Or. — State  Bd.  of  R.  Comrs.  v. 
Oregon  R.,  etc..  Co.,  17  Or.  65.  19  P- 
702.  , 

S.  C. — Jones  v.  Southern  R.  Co..  76- 
S.  C.   67.  66  SE  666. 

See  also  Railroads  [33  Cyc  481. 

[a]  Bale  applied^— A  statute  which 
gives  a  railroad  commission  power  to 
prescribe    rates    for    the    storage    of 
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any  reasonable  doubt  of  the  existence  of  any  par- 
ticular power  in  the  commission  should  be  resolved 
against  the  exercise  of  such  power.*1  Furthermore 
any  role  adopted  by  the  commission  should  be  so 
construed  and  applied  as  to  make  it  conform  to  the 
powers  conferred.2*  Nevertheless  authority  that 
is  indispensable  to  the  undoubted  valid  purposes 
and  objects  of  remedial  statutory  provisions  may 
be  conferred  or  implied  from  powers  expressly 
given.  The  difficulty  of  making  specific  enumera- 
tion of  all  such  powers  as  the  legislature  '  may 
intend  to  confer  on  railroad  commissioners  for  the 
regulation  of  common  carriers  in  the  interest  of 
the  public  welfare  renders  it  necessary  to  confer 
some  powers  in  general  terms,  and  general  powers 
given  are  intended  to  confer  other  powers  than 
those  specifically  enumerated.**  And  where  power 
is  clearly  conferred  or  fairly  implied,  and  is  con- 
sistent with  the  purposes  for  which  the  commis- 
sion   was    established   by    law,    the   existence    of 


the  power  should  be  resolved  in  favor  of  the  com- 
missioners so  as  to  enable  them  to  perform  their 
proper  functions  of  government.*4  Rules  and  regu- 
lations prescribed  by  a  state  railroad  commission 
supersede  any  rules  or  regulations  prescribed  by 
the  carrier  which  are  in  conflict  therewith.25  Under 
constitutional  and  statutory  provisions,  in  some 
jurisdictions,  the  rules  and  regulations  prescribed 
by  the  state  railroad,  commission  are  prima  facie 
just  and  reasonable,  and  correct  as  to  the  facts 
found."-" 

[$  42]  0.  Regulation  and  Control  by  Federal 
Government28  It  has  always  been  the  rule,  even 
prior  to  the  enactment  oi  the  Carmack  amendment, 
that  the  states  and  territories  are  without  power 
to  enact  legislation  in  respect  of  interstate  traffic 
which  constitutes  a  direct  and  immediate  burden 
on  it.**  But  it  was  equally  well  settled  that  lia- 
bility of  a  carrier  for  loss  or  damage  to  an  inter- 
state shipment  of  property  might  be  regulated  by 


freight  and  to  fix  the  time  after  Its 
arrival  when  storage  charges  shall 
begin  does  not  confer  power  on  the 
commission  to  fix  the  time  when  the 
liability  of  the  carrier  ends  and  that 
of  the  warehouseman  begins.  Jones 
v.  Southern  R.  Co.,  76  8.  C.  67.  66 
SE  666. 

[b]  Vvww  to  mate  »  general 
tehedala  of  maximum  sates  (1)  for 
the  transportation  of  all  commodities, 
on  all  railroads,  to  and  .from  all 
points  within  the  state,  on  a  general 
and  comprehensive  complaint  that 
rates  are  too  high, or  on  like  Informa- 
tion of  the  commission  Itself,  is  not 
conferred  on  the  Kentucky  railroad 
commission  by  the  Kentucky  act  of 
March  10.  1900  (Acts  [1>00]  p  S  c  2), 
authorizing-  it,  on  complaint  that  the 
rates  of  tny  railway  company  are 
extortionate,  or  on  Its  own  Informa- 
tion, to  fix  a  reasonable  rate  if,  after 
hearing,  it  finds  the  rates  extortion- 
ate. Slier  v.  Illinois  Cent.  R.  Co., 
211  U.  8.  199.  20  SCt  458,  St  L.  ed. 
760;  Slier  v.  Louisville,  etc,  R  Co., 
213  U.  8.  175.  29  SCt  451.  53  L.  ed. 
753.  (2)  "The  difference  between  the 
fixing  of  one  rate,  or  a  few  upon 
specific  complaint  or  Information,  and 
the  adoption  of  a  general  scheme  of 
rates  applicable  in  all  cases  to  all 
the  roads.  Is  vast  and  important.  In 
the  one  case  it  can  be  fairly  accom- 
plished, while  in  the  other  the  chances 
of  injustice  and  great  Inequalities  are 
Infinite  and  almost  certain  to  con- 
cur. We  do  not  say  that  under  this 
statute,  as  we  construe  It,  there  must 
be  a  separate  proceeding  or  com- 
plaint for  each  separate  rate.  A 
complaint,  or  a  proceeding;  on  in- 
formation by  the  commission  itself, 
In  regard  to  any  road,  may  Include 
more  than  the  rate  on  one  commodity 
or  more  than  one  rate,  but  there 
moat  be  some  specific  complaint  or 
Information  In  regard  to  each  rate 
to  be  investigated,  and  there  can  be, 
under  this  statute,  no  such  wholesale 
complaint,  which  by  Its  looseness  and 
Its  generalities  can  be  made  applica- 
ble to  every  rate  In  operation  on  a 
railroad,  or  upon  several  or  all  of  the 
railroads  of  the  State.  If  the  legis- 
lature Intended  to  give  such  an  uni- 
versal and  all-prevailing-  power  It 
is  not  too  much  to  say  that  the  lan- 
guage used  In  giving  it  should  be  so 
plain  as  not  to  permit  of  doubt  as  to 
the  legislative  intent."  Slier  v.  Louis- 
ville, etc..  R.  Co,  212  TJ.  8.  175,  197, 
29  SCt   451,   63    L.  ed.   753, 

[cl  Contracts  for  throng*,  ship- 
■safc— in  the  absence  of  a  statute 

!  *o  providing-,  the  state  railroad  com- 
munion has  no  power  to  compel  a 

I  railroad  company  to  contract  for  the 
■Bipment  of  goods  beyond  Its  own 
Une.    State  v.  Wrigbtsvllle,  etc,  R 

!  Co..  104  Ga.  4S7.  30  SB  891. 

[d]  Be  Canada  the  board  of  rail- 
way commissioners  has  jurisdiction 
by  virtue  of  the   Railway  Act   {   26, 


to  make  a  declaratory  order  as 
against  the  carrier  that  rates  ex- 
acted by  it  between  certain  dates 
were  illegal,  although  by  reason  of 
a  subsequent  change  in  the  author- 
ised tariff  no  executive  order  was 
necessary  nor  was  any  made  by  the 
board.  Canadian  Pac  R.  Co.  v.  Cana- 
dian Oil  Co.,  [19141  A.  C.  1022,  19 
DomLR  64  (aft  47  Can.  S.  C.  154,  14 
CanRCas  201]. 

SI.  State  v.  Atlantic  Coast  Line  R. 
Co.,  66  Fla.  617.  47  S  969,  12  LRANS 
889 

22.  State  v.  Atlantic  Coast  Line 
R  Co.,  56  Fla.  617.  47  8  969,  32  LRA 
NS  639. 

33.  State  v.  Atlantic  Coast  Line  R. 
Co.,  61  Fla.  799,  b4  8  900;  State  v. 
Atlantic  Coast  Line  R.  Co,  66  Fla. 
617,  47  8  969,  32  LRANS  639: 

24.  State  v.  Atlantic  Coast  Line 
R  Co.,  56  Fla.  617,  646,  47  S  969.  32 
LRANS  639. 

SB.  U.  S.  Express  Co.  v.  State, 
(Okl.)  150  P  178;  St.  Louis,  etc,  R 
Co.  v.  Travelers'  Corp,  (Okl.)  148  P 
166. 

■6-07.  TJ.  8.  Express  Co.  v.  State, 
(Okl.)  160  P  178:  St.  Louis,  etc,  R 
Co.  v.  State.  28  Okl.  372,  111  P  396, 
114  P  1096;  Chicago,  etc,  R  Co.  v. 
State,  24  Okl.  370,  103  P  617.  24  LRA 
NS  393;  Missouri,  etc,  R.  Co.  v.  State, 
24  Okl.  331,  103  P  613:  Atchison,  etc, 
R  Co.  v.  State.  23  Okl.  210,  100  P 
11,  21  LRANS  908. 

[a]  Burden  of  overcoming  pre- 
snmptlon. — On  appeal,  the  burden  Is 
on  appellant  to  overcome  this  pre- 
sumption, which  may  be  done  by 
showing'  that  the  facts  affirmatively 
found  by  the  commission  show  the 
order  to  be  unreasonable  and  unjust, 
or  by  showing  that  the  commission 
failed  to  make  findings  or  evidence  in 
that  regard  or  that  Its  findings  are 
not  Justified  by  the  evidence.  U.  S. 
Express  Co.  v.  State,  (Okl.)  160  P 
178;  St.  Louis,  etc,  R  Co.  v.  Travel- 
ers' Corp,  (Okl  )  148  P  166;  Mis- 
souri, etc,  R.  Co.  v.  State.  24  Okl. 
831,  103  P  613. 

28.     Cross  references  I 
Criminal    prosecutions    for    violation 

of   federal   legislation   see   infra   | 

1008  et  seq. 
Imposition  of  penalties  for  noncom- 

fillance  with  federal  legislation  see 
nfra  |  942  et  seq. 
Power   to   prescribe  uniform   system 

of  bookkeeping  see  infra  1  45. 
Power  to  regulate: 

Express  companies  see  infra  I  48. 
Rates  see  infra  {  631. 
Terminal  facilities  and  instrumen- 
talities see  infra  9  43. 
Power  to  require  cars  to  be  furnished 
on    reasonable    request    for    Inter- 
state transportation  see  Infra  i  66. 
Prevention   of   unjust    discrimination 

see  Infra  I   746  et  seq. 
Regulation  by  federal  legislation: 
As  to  articles  which  may  be  car- 
ried see  Infra  |  47. 


Of  shipments  over  connecting  lines 
see    Infra    II    868-860,    870,    89(, 
898     927. 
Statutory  declaration  In  the  Hepburn 

Act  of  duty  to  furnish  transporta- 
tion see  infra  i  64. 

29.  U.  S. — Central  of  Georgia  R 
Co.  v.  Murphy,  196  U.  S.  194,  25  SCt 
218,  49  L.  ed.  444,  2  AnnCas  614  and 
note  [rev  116  Ga.  863,  43  SE  265,  60 
LRA  817]  (holding  that  the  imposi- 
tion by  a  state  statute  on  the  Initial 
or  any  connecting  carrier  of  the  duty 
of  tracing  the  freight  and  Informing 
the  shipper  in  writing  when,  where, 
how,  and  by  which  carrier  the  freight 
was  lost,  damaged,  or  destroyed,  and 
of  giving  the  names  of  the  parties 
and  their  official  position,  if  any,  by 
whom  the  truth  of  the  facts  set  out 
In  the  Information  can  be  established 
Is,  when  applied  to  interstate  com- 
merce, a  violation  of  the  commerce 
clause  of  the  federal  constitution; 
and  that  ||  2317,  2318  of  the  Georgia 
code  of  1895,  imposing  such  a  duty 
on  common  carriers,  are  void  as  to 
shipments  made  from  points  In 
Georgia  to  other  states) ;  Mobile,  etc, 
R.  Co.  v.  Sessions,  28  Fed.  692  (hold- 
ing that  a  state  has  no  power  by  the 
act  of  Its  legislature  or  through  the 
railroad  commission  to  regulate  inter- 
state traffic  by  fixing  rates  for  trans- 
portation of  goods  from  points  within 
the  state  to  points  without  the  state). 
See  also  infra  I  628. 

Kan.— State  v.  Otis,  60  Kan.  248,  56 
P  14  (holding  that  L.  [1897]  c  167, 
requiring  railroad  companies  "doing 
business  within  the  limits"  of  Kan- 
sas to  furnish  free  transportation  to 
shippers  of  live  stock  In  certain 
cases,  applies  only  to  traffio  within 
the  state). 

Minn. — State  v.  Chicago,  etc,  R. 
Co.,  40  Minn.  267,  41  NW  1047.  12 
AmSR  730,  8  LRA  288  (interstate 
rates  for  transportation). 

Okl. — St.  Louis,  etc,  R  Co.  v.  State, 
26  Okl.  62,  107  P  929.  80  LRANS  187. 

Tex. — Missouri,  etc..  R.  Co.  v.  Stark 
Grain  Co.,  108  Tex.  542,  131  SW  410 
[mod  (Civ.  A.)  120  SW  1146]  (hold- 
ing that  Rev.  St.  [1895]  arts  **94- 
4496,  prescribing  the  duty  of  rail- 
roads to  take  and  to  transport  prop- 
erty, are  not  applicable  to  an  action 
for  delay  in  delivering  freight  ten- 
dered the  carrier  in  another  state); 
Texas,  etc,  R  Co.  v.  Berry,  31  Tex. 
Civ.  A.  8.  71  SW  326  (holding  that 
Rev.  St.  art  331a,  providing  that,  all 
common  carriers  over  whose  lines  any 
freight  or  other  property  received 
by  any  of  such  carriers  for  through 
transportation  between  points  in  the 
state  on  a  contract  for  through  car- 
riage recognised  or  acted  on  by  such 
carriers  shall  with  respect  to  such 
transportation  be  considered  connect- 
ing lines  and  deemed  the  agents  of 
one  another,  etc,  has  no  application 
to  an  interstate  shipment);  State  v. 
Southern  Kansas  R.  Co.,  (Civ.  A.)  49 
SW  262  (holding  that,  where  a  carrier 
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the  law  of  the  state  and  rules  prescribed  by  the 
state  for  the  management  and  operation  of  inter- 
state carriers'  roads,  designed  for  the  protection 
of  property  otherwise  endangered  by  their  use.30 
This  was  on  the  theory  that  this  did  not  amount 
to  a  regulation  of  interstate  commerce,  although  in 
some  degree  the  condnct  and  the  liability  of  those 
engaged  in  such  commerce  were  controlled  by  such 
regulations.  It  was  said  that  "so  long  as  Congress 
has  not  legislated  upon  the  particular  subject,  they 
are  rather  to  be  regarded  as  legislation  in  aid  of 
such  commerce,  and  as  a  rightful  exercise  of  the 
police  power  of  the  State  to  regulate  the  relative 
rights  and  duties,  of  all  persons  and  corporations 
within  its  limits. ' ' S1  However,  it  is  only  the 
silence  of  congress  which  authorizes  the'  exercise 
of  the  police  power  on  the  subject  and,  when  con- 
gress has  acted  in  such  a  way  as  to  manifest  a 


transports  freight  from  a  point  In 
another  state  under  a  contract  for 
its  delivery  f.  o.  b.  cars  of  a  Texas 
railway,  the  latter  carrier  is  engaged 
in  Interstate  commerce  and  not  sub- 
ject to  the  state  railroad  commission 
regulations) ;  State  v.  Gulf,  ^etc.,  R. 
Co.,  (Civ.  A.)  44  SW  542  (holding 
that  a  common  carrier  transporting 
freight  under  contract  for  its  ship- 
ment from  one  point  to  another  in 
the  same  state,  for  delivery  on 
arrival  at  the  latter  point  to  another 
carrier  for  transportation  out  of  the 
state,  Is  engaged  in  interstate  com- 
merce and  is  not  subject  to  the  state 
railway  commission  regulations). 
And  see  Commerce  [7  Cyc  422]. 
[a]  It  is  of  oonrse  elementary  that, 
where  the  object  of  the  contract  is 
the  transportation  of  articles  of  com- 
merce from  one  state  to  another,  no 
f lower  is  left  in  the  states  to  forbid 
t.  Richmond,  etc.,  R.  Co.  v.  R.  A. 
Patterson  Tobacco  Co.,  169  U.  S.  Sll, 
18  SCt  336,  42  L.  ed.  763. 

30.  Adams  Express  Co.  v.  Cron- 
lnger.  226  U.  S.  491.  33  SCt  148,  E7 
L.  ed.  314,  44  LRANS  267:  Penn- 
sylvania R.  Co.  v.  Hughes,  191  U.  S. 
477,  24  SCt  132,  48  L.  ed.  268;  Cleve- 
land, etc.,  R.  Co.  v.  Illinois,  177  U.  S. 
614,  20  SCt  722.  44  L.  ed.  868;  Rich- 
mond, etc.,  R.  Co.  v.  R.  A.  Patterson 
Co.,  169  U.  S.  Sll,  18  SCt  336,  42  L. 
ed.  759;  Chicago,  etc.,  R.  Co.  v.  Solan, 
169  U.  S.  133.  18  SCt  289,  42  L.  ed. 
688;  New  York,  etc.,  R.  Co.  v.  New 
York.  166  U.  S.  628,  17  SCt  418.  41  L. 
ed.  853;  Smith  v.  Alabama,  124  U.  S. 
465,  8  SCt  564,  31  L.  ed.  508. 

31.  Chicago,  etc..  R.  Co.  v.  Solan, 
169  U.  S.  133.  137,  18  SCt  289,  42  L. 
ed.    688.      ' 

"Such  regulations  would  fall  within 
that  large  class  of  regulations  which 
It  Is  competent  for  a  State  to  make 
in  the  absence  of  legislation  by  Con- 

fress.  growing  out  of  the  territorial 
urlsdlctlon  of  the  State  over  such 
carriers  and  its  duty  and  power  to 
safeguard  the  general  public  against 
acts  of  misfeasance  and  nonfeasance 
committed  within  its  limits,  although 
interstate  commerce  maybelndtrectly 
affected."  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  491,  500,  33  SCt  148, 
67  L  ed.  314,  44  LRANS  267. 

33.  Adams  Express  Co.  v.  Cron- 
lnger,  226  U.  S.  491.  33  SCt  148,  67  L. 
ed.  314,  44  LRANS  257;  Northern  Pac. 
R.  Co.  v.  Washington,  222  U.  S.  370. 
32  SCt  160,  56  L.  ed.  237. 

33.  [a]  "Oarmaok  amendment."— 
"That  any  common  carrier,  railroad, 
or  transportation  company  receiving 
property  for  transportation  from  a 
point  in  one  State  to  a  point  In  an- 
other State  shall  issue  a  receipt  or 
bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  holder  thereof 
for  any  loss,  damage,  or  injury  to 
such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  trans- 
portation company  to  which  said 
property  may  be  delivered,  or  over 
whose  line  or  lines  suoh  property 
may   pass,  and   no  contract,   receipt. 


rule,  or  regulation  shall  exempt  such 
common  carrier,  railroad,  or  trans- 
portation company  from  the  liability 
hereby  imposed:  Provided,  That  noth- 
ing In  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lad- 
ing of  any  remedy  or  right  of  action 
which  he  has  under  existing  law. 
That  the  common  carrier,  railroad,  or 
transportation  company  issuing  such 
receipt  or  bill  of  lading  shall  be  en- 
titled to  recover  from  the  common 
carrier,  railroad,  or  transportation 
company  on  whose  line  the  loss, 
damage,  or  injury  shall  have  been 
sustained  the  amount  of  such  loss, 
damage,  or  injury  as  It  may  >be  re- 
quired to  pay  to  the  owners  of  such 
property,  as  may  be  evidenced  by 
any  receipt,  judgment,  or  transcript 
thereof."  Act  June  29.  1906  (34  U.  S. 
St.  at  L.  693,  694  c  3691  5  7). 

34.  U.  S. — Atchison,  etc.,  R.  Co.  v. 
Harold,  241  V.  8.  871,  86  SCt  665; 
Georgia,  etc.,  R.  Co.  v.  Bllsh  Milling 
Co.,  241  U.  S.  190.  36  SCt  641  [aft 
15  Ga.  A  142,  82  SE  784];  Southern 
Express  Co.  v.  Prescott,  240  U.  S. 
632.  36  SCt  469;  Southern  Express 
Co.  v.  Byers.  240  TJ.  S.  612,  36  SCt 
410;  Cleveland,  etc..  R.  Co.  v.  Dettle- 
bach.  239  U.  S.  588.  36  SCt  177: 
Charleston,  etc.,  R  Co.  v.  Varnvllle 
Furniture  Co.,  237  U.  S.  697.  35  SCt 
715,  59  L.  ed.  1137;  Atchison,  etc..  R. 
Co.  v.  Robinson,  233  U.  S.  173,  34  SCt 
556,  68  L.  ed.  901;  Boston,  etc.,  R. 
Co.  v.  Hooker.  233  V.  S.  97.  34  SCt 
526,  68  L.  ed.  868.  LRA1915B  450, 
AnnCasl915D  593  and  note;  Chicago, 
etc.,  R.  Co.  v.  Cramer.  232  U.  S.  490, 
34  SCt  383.  58  L.  ed.  697  [rev  163 
Iowa  103,  133  NW  387];  Missouri, 
etc.,  R.  Co.  v.  Harrlman.  227  U.  S. 
657.  33  SCt  397.  57  L.  ed.  690:  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U. 
S.  639,  33  SCt  391,  57  L.  ed.  683; 
Chicago,  etc.,  R.  Co.  v.  Latta,  226  U. 
S.  618.  33  SCt  155,  57  L.  ed.  328; 
Chicago,  etc.,  R.  Co.  v.  Miller,  226  U. 
S.  613,  33  SCt  155,  57  L.  ed.  323: 
Adams  Express  Co.  v.  Cronlnger,  226 
U.  S.  491,  S3  SCt  148.  57  L.  ed.  314, 
44  LRANS  257  a'nil  note;  Southern  R. 
Co.  v.  Reid,  222  l\  s.  424,  32  SCt  140, 
56  L.  ed.  257. 

Fla. — Fornel  v.  Florida  East  Coast 
R.  Co.,  66  Fla.  102,  110,  61  S  194 
(holding  that  rules  adopted  by  a 
state  railroad  commission  as  to  de- 
murrage have  no  application  to  inter- 
state shipments). 

Ga. — Mitchell  v.  Atlantic  Coast 
Line  R.  Co..  16  Ga.  A.  797,  84  SE  227; 
Atlantic  Coast  Line  R.  Co.  v.  Thomas- 
ville  Live  Stock  Co.,  13  Ga.  A  102, 
78  SE  1019. 

111. — Mlchelson  v.  Judson  Freight 
Forwarding  Co.,  268  111.  546,  109  NE 
281;  CUngan  v.  Cleveland,  etc.,  R.  Co., 
184  111.  A.  202;  Gamble-Robinson 
Commn.  Co.  v.  Union  PaC.'R.  Co.,  180 
111.  A.  266  [aff  262  111.  400,  104  NE 
666,  AnnCasl916B  89];  Ricks  Sheep 
Co.  v.  Oregon  Short  Line  R.  Co.,  180 
111.   A.   220. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Mllner, 
(A.)    110    NE    756;    Adams      Express 


purpose  to  exercise  its  conceded  authority,,  the  regu- 
lating power  of  the  state  ceases  to  exist."  And  it 
is  now  well  settled  that  congress  has  exercised  that 
authority  by  the  enactment  of  the  Carmack  amend- 
ment. This  provision,  the  full  text  of  which  is  set 
out  in  the  notes,83  covers  the  entire  field  of  inter- 
state shipments  and  supersedes  all  state  statutes 
and  state  decisions  on  the  subject84  and  the  exercise 
of  the  state's  police  power  in  regulating  the  sub- 
ject.35 In  other  words,  interstate  shipments  are 
entirely  controlled  by  the  provisions  of  this  stat- 
ute, by  the  bill  of  lading  which  it  requires  to  be 
issued,  and  by  the  common-law  rules  as  accepted 
fend  applied  in  federal  tribunals,  without  regard  to 
the  rules  of  the  state  courts  theretofore  prevailing.3" 
As  was  stated  in  a  decision  of  the  United  States 
supreme  court,  "the  question  as  to  the  responsi- 
bility under  the  bill  of  lading  is  none  the  less  a 

Co.   v.   Welborn,   69   Ind.   A   380,   108 
NE  163,  109  NE  420. 

Iowa. — Baldwin  v.  Chicago,  etc.,  R. 
Co.,  166  NW  17;  Hellman  v.  Chicago, 
etc.,  R.  Co.,  167  Iowa  313.  149  NW  436. 

Kan. — Miller  v.  Atchison,  etc.,  R. 
Co..  156  P  780. 

Ky. — Adams  Express  Co.  v.  Cook, 
162  Ky.  592,  172  SW  1096;  Robinson 
v.  Louisville,  etc.,  R.  Co.-,  160  Ky.  236, 
169  SW  831. 

Miss. — St.  Louis,  etc.,  R.  Co.  ▼. 
Woodruff  Mills,  105  Miss.  214,  62  S 
171. 

Mo. — Donovan  v.  Wells,  266  M©»- 
291,  177  SW  839;  Kent  v.  Chicago, 
etc..  R  Co.,  189  Mo.  A.  424,  176  SW 
1105;  Hunt  v.  St.  Louis,  etc  R.  Co., 
187  Mo.  A.  639,  173  SW  61;  Riddler  v. 
Missouri  Pac.  R.  Co.,  184  Mo.  A.  709, 
171  SW  632;  McFarland  v.  Chicago, 
etc.,  R.  Co.,  (A.)  168  SW  741;  Collins 
v.  Denver,  etc.,  R.  Co.,  181  Mo.  A  213, 
167  SW  1178;  McElvaln  v.  St.  Louis, 
etc.,  R.  Co.,  176  Mo.  A.  379.  168  SW 
464;  Joseph  v.  Chicago,  etc.,  K..Co., 
175  Mo.  A.  18,  167  SW  887. 

N.  J. — Olivit  v.  Pennsylvania  R. 
Co.,  88  N.  J.  L.  241,  96  A  582;  Spada 
v.  Pennsylvania  R.  Co.,  86  N.  J.  L. 
187,  92  A  379. 

N.  Y. — Davenport  v.  Chesapeake, 
etc..  R.  Co.,  87  Misc.  803,  149  NYS 
866. 

Okl. — Chicago,  etc.,  R  Co.  v. 
Beatty.  42  Okl.  628.  141  P  442;  St. 
Louis,  etc.,  R.  Co.  v.  Cox,  40  Okl.  258, 
138  P  144;  St.  Louis,  etc.,  R.  Co.  v. 
Zlckaafoose.  39  Okl.  302,  136  P  4D6; 
Missouri,  etc..  R.  Co.  v.  Walston,  37 
Okl.  517,  133  P  42:  St.  Louis,  etc.,  R» 
Co.  v.  Bilby,  36  Okl.  589,  130  P  1089; 
St.  Louis,  etc.,  R.  Co.  v.  State.  26 
Okl.  62.  107  P  929,  30  LRANS  137  and 
note. 

Pa. — Wright  v.  Adams  Express  C  .. 
54  Pa.  Super.  486. 

S.  C. — Meetze  v.  Southern  Express 
Co.,  91  S.  C.  379,  74  SE  823.  Contra 
Deaver-Jeter  Co.  v.  Southern  R.  Co., 
95  S.  C.   485,  79  SE  709. 

Tenn. — State  v.  Rimmer,  1S1  Tenn. 
316.  174  SW  1134. 

Tex. — Hovey  v.  Tankersley,  (Civ. 
A.)  177  SW  153;  Galveston,  etc,  R. 
Co.  v.  Sparks,  (Civ.  A)  168,  SW  943; 
Atchison,  etc.,  R.  Co.  v.  Word,  (Civ. 
A.)   159  SW  375. 

35.  Johnson  Grain  Co.  v.  Chicago, 
etc..  R.  Co.,  177  Mo.  A.  194,  164  SW 
182. 

[a]  State  courts  bound  by  federal 
decisions. — Inasmuch  as  the  laws  of 
states  so  far  as  interstate  shipments 
are  concerned  were  superseded  by  the 
amendments  of  the  Interstate  Com- 
merce Act  because  such  legislation 
covers  the  entire  field  of  interstate 
commerce,  the  state' courts  must  look 
to  It  for  guidance  for  the  decisions 
of  the  federal  courts  construing  it. 
Sims  v.  Missouri  Pac.  R.  Co.,  177  Mo. 
A.  18,  163  SW  276  (opinion  of  the 
court  by  Johnson,  J.,  in  which  -  the 
authorities  are  reviewed). 

36.  Cincinnati,  etc.,  R.  Co.'  v. 
Rankin,  241  O.  S.  319,  36  SCt  565; 
Southern  Express  Co.   v.   Byers.   240 


For  later  eases,  developments  and  changes  in  the  law  see  dutnulative  Annotations,  same  title,  page  and  note  number. 
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Federal  one  because  it  must  be  resolved  by  the 
application  of  general  principles  Of  the  common 
law."37  The  statute  manifests  the  intent  of  con- 
gress that  the  obligation  of  the  carrier  with  re- 
spect to  the  services  within  its  purview  shall  be- 
governed  by  uniform  rules  in  place  of  the  diverse 
requirements  of  state  legislation  and  decisions." 
"To  hold  that  the  liability  therein  declared  may 
be  increased  or  diminished  by  local  regulations 
or  local  views  of  public  policy  will  either  make 
the  provision  less  than  supreme  or  indicate  that 
Congress  has  not  shown  a  purpose  to  take  posses- 
sion of  the  subject.  The  first  would  be  unthink- 
able and  the  latter  would  be  to  revert  to  the  un- 
certainties and  diversities  of  ruling  which  led  to 
the  amendment. ' '  3S 

Contracts  limiting  carrier's  common-law  liability. 
One  of  the  most  frequent  applications  of  the 
doctrine  under  consideration  is  in  respect  to  con- 
tracts limiting  the  carrier's  common-law  liability. 
For  instance  in  some  jurisdictions  constitutional  and 
statutory  provisions  forbid  absolutely  any  limita- 
tion of  the  carrier's  common-law  liability,  and 
these  provisions  were  held  applicable  to  inter- 
state as  well  as  to  intra-state  shipments.*0  How- 
ever, by  virtue  of  the  Carmack  amendment  the 
rale  has  been  changed  bo  far  as  interstate 
shipments  are  concerned,  and  a  limitation  of  the 
carrier's  liability  valid  at  common  law  is,  as  to 
interstate  shipments,  valid  under  this  amendment 
irrespective  of  any  state  constitutional  or  statu- 
tory provisions  to  the  contrary.41  In  a  state, 
where,  as  is  hereafter  shown,  the  common-law 
doctrine  which  forbids  the  carrier  to  limit  its  lia- 
bility for  loss  or  injury  caused  by  the  negligence 
of  itself  or  its  agents  or  servants  has  been 
greatly  modified,42  necessarily  this  rule  as  regards 
interstate  shipments  is  abrogated  by  the  Carmack 
amendment  inasmuch  as  the  common  law  as  in- 
terpreted by  the  United  States  supreme  court  holds 
limitations  of  this  character  void.43  A  further 
very  important  application  of  the  doctrine  to  lim- 
ited liability  contracts  is  this :  Before  the  enact- 
ment of  the  Carmack  amendment  the  greatest  con- 
fusion existed  as  to  whether  a  limitation  of  the 
carrier's  liability  for  loss  or  injury  to  a  specified 
value  was  valid  in  case  the  shipment  was  lost  or 
injured  by  reason  of  the  negligence  of  the  car- 
rier. In  the  majority  of  states  and  in  the  supreme 
court  of  the  United  States  it  was  held  that  a  limi- 
tation of  this  character  was  not  a  limitation  against 
negligence,  and  when  reasonable  and  based  on  a 
reduced  rate  of  shipment  was  valid.44  On  the 
other  hand,  in  a  number  of  states  the  view  was 
held,  both  in  the  absence  of,  and  under  constitu- 
tional or  statutory  provisions  prohibiting  limitation 
of,  common-law  liability,  that,  when  loss  or  damage 


resulted  from  negligence  of  the  carrier,  any  limi- 
tation in  the  contract  as  to  the  amount  recover- 
able, although  based  on  a  reduced  rate  of  freight, 
was  invalid  as  exempting  the  carrier  from  liability 
for  the  consequences  of  its  own  negligence.*9  The 
effect  of  the  Carmack  amendment  is,  of  course,  to 
make  the  rule  uniform  in  all  jurisdictions  of  the 
United  States,  so  far  as  interstate  shipments  are 
concerned,  and  to  render  valid  a  limitation  of  the 
character  under  consideration,  whether  the  loss v 
or  injury  was  due  to  the  carrier's  negligence  or 
not.43  A  conflict  existed  also  in  the  decisions  of 
the  state  courts  as  to  whether  a  contract  limiting 
the  liability  of  the  carrier  to  a  designated  amount, 
unless  a  value  in  excess  of  that  stipulated  was  dis- 
closed to  the  carrier,  was  valid.  However,  the 
supreme  court  of  the  United  States  affirmed  the 
validity  of  these  contracts  and  by  virtue  of  the 
Carmack  amendment  this  rule  governs  in  case  of 
interstate  shipments.47  Although  contracts  limit- 
ing liability  for  loss  or  injury  to  value  at  the  time 
and  place  of  shipment  are  held  void  under  statutes' 
prohibiting  carriers  from  limiting  their  common- 
law  liability,  a  contract  for  an  interstate  ship- 
ment, made  in  a  state  where  such  a  statute  is  in 
force,  is  valid  under  the  Carmack  amendment, 
in  as  much  as  the  decisions  of  the  federal  courts 
prior  to  the  amendment  held  such  contracts  valid.43 
Decisions  of  the  state  courts  as  to  whether  great 
disproportion  between  the  'actual  and  fixed  value 
of  the  goods  render  a  contract  of  shipment,  lim- 
iting the  carrier's  liability  to  the  amount  fixed, 
unreasonable  and  arbitrary  are  not  harmonious. 
But  the  United  States  supreme  court  has  upheld  the 
validity  of  these  contracts,  and  this  doctrine  must 
of  course  prevail  in  so  far  as  interstate  shipments 
are  concerned.43  Under  some  state  statutes  the 
mere  acceptance  of  a  bill  of  biding  or  a  ship- 
ping receipt  containing  limitations  of  the  carrier's 
common-law  liability  did  not  amount  to  an  assent 
to  the  limitations  so  as  to  make  them  binding;  it 
was  further  necessary  that  the  shipper  or  his 
agent,  at  the  time  of  making  the  contract  of 
shipment,  knew  the  terms  and  conditions  thereof 
and  assented"  thereto;30  but  this  doctrine,  in  so  far 
as  interstate  shipments  are  concerned,  has  been 
superseded  by  the  Carmack  amendment,  and  the 
shipper  is  conclusively  presumed  to  know  the 
terms  of  the  bill  of  lading  and  the  published  rate 
filed  with  the  interstate  commerce  commission.51 
Contractual  requirements  of  notice  of  loss  or 
injury.  According  to  some  decisions  requirements 
of  this  character  are  limitations  of  the  carrier's 
common-law  liability,  and  it  has  been  held,  under 
state  statutes  forbidding  limitations  of  the  car- 
rier's common-law  liability,  that  these  require- 
ments  are   void.     However,  the  Carmack   amend- 


U.  S.  612.  38  SCt  410;  Cleveland,  etc., 
R.  Co.  v.  Dettleback,  239  U.  S.  688, 
36  SCt  177;  Memphis  R.  Co.  v.  Har- 
riman,  327  U.  S.  651:  Adams  Express 
Co.  r.  Croninger,  226  U.  S.  491,  33 
SCt  148,  67  L.  ed.  314,  44  LRANS 
257;  Adams  Express  Co.  v.  Cook,  162 
Ky.  592,  172  SW  1096;  Louisville,  etc., 
R.  Co.  r.  Miller,  156  Ky.  677,  162  SW 
73,  50  LRANS  819  and  note;  Dunlap 
v.  Chicago,  etc,  R.  Co.,  187  Mo.  A. 
Ml.  172  SW  1178;  Hamilton  v. 
Chicago,  eta,  R.  Co.,  177  Mo.  A.  145, 
1S4  SW  248. 

37.  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632,  640.  86  SCt  469.  To 
same  effect  Kansas  City.  etc..  R.  Co. 
».  Oakley,  115  Ark.  20,  170  SW  665; 
Adams  Express  Co.  v.  Cook,  162  Ky. 
592.  172  SW  1096;  Louisville,  etc.  R. 


Co.  v.  Miller,  156  Ky.  677.  162  SW 
73,  50  LRANS  819. 

[a]  Thus  "the  validity  of  any 
stipulation  in  a  contract  which  under- 
takes to  limit  the  carrier's  liability 
[in  respect  of.  an  interstate  ship- 
ment] Is  a  Federal  question  to  be  de- 
termined by  the  State  and  Federal 
courts  vender  the  comiron  law  as 
Anally  declared  by  the  United  States 
Supreme  Court."  Adams  Express  Co. 
v.  Cook.  162  Ky.  692,  696,  172  SW 
1096;  Louisville,  etc,  R.  Co.  v.  Miller, 
156  Ky.  677,  162  SW  73,  50  LRANS 
819. 

38.  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  682,  36  SCt  469;  Atlantic 
Coast  Line  R.  Co.  v.  Thomasvllle 
Live  Stock  Co.,  13  Oa.  A.  102,  73  SB 


1019; 
32  N. 
345. 

39. 
inger, 
57  L. 
note. 

40. 

41. 

43. 

43. 

44. 

46. 

46. 

47. 

48. 

49. 

60. 

61. 


Cook  v.  Northern  Pac.   R.  Co.. 
D.  340,  166  NW  867.  LRA1916D 
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Adams  Express  Co.  v.  Cron- 
226  U.  S.  491,  506,  33  SCt  148. 
ed.    314,    44    LRANS    257    and 
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ment  which  prohibits  limitations  of  liability  against 
negligence  does  not  prohibit  a  requirement  of 
notice  of  loss  or  injury,  and  this  principle,  in  so 
far  as  interstate  shipments  are  concerned,  super- 
sedes and  -  abrogates  all  state  decisions  to  the 
contrary.62 

Contractual  limitations  as  to  time  for  bringing 
suit.  Under  the  Carmack  amendment  contractual 
limitations  of  the  time  for  bringing  suit  for  loss 
'or  injury  to  goods  shipped  are  valid,  and  state 
laws  or  constitutional  provisions  forbidding  stipu- 
lations of  this  character  are  superseded  thereby 
in  so  far  as  interstate  shipments  are  concerned.™ 

Waiver  of  stipulations  for  notice  of  loss  or  injury 
are  as  to  time  of  bringing  suit  Prior  to  the  Gar- 
mack  amendment  it  was  uniformly  held,  in  re- 
spect to  both  intra-state  and  interstate  shipments, 
that  contractual  stipulations  for  notice  of  loss  or 
injury,  or  requirements  for  bringing  suit  within  a 
designated  time,  were  for  the  benefit  of  the  carrier 
and  might  be  waived,  but  this  amendment  prohibits 
such  waiver  in  respect  to  interstate  shipments 
regardless  of  prior  state  decisions  to  the 
contrary." 

State  statutes  imposing  penalties.  State  stat- 
utes imposing  penalties  on  carriers  for  acts  of 
omission  or  commission  in  respect  to  their  duties 
as  such  are,  by  the  Carmack  amendment,  rendered 
void  and  inoperative  as  to  interstate  shipments.55 

Limitation  of  liability  to  its  own.  line  by  initial 
carrier.  At  common  law  it  was  perfectly  com- 
petent for  the  initial  carrier  to  limit  its  liability 
for  loss  or  injury  to  the  goods  shipped  to  its 
own  line.68  But  under  the  express  provisions  of 
the  Carmack  amendment,  such  a  limitation  in  re- 
spect to  an  interstate  shipment  is  void  and 
inoperative.57 

State  legislation  affecting  liability  of  connect- 
ing carriers.  In  a  number  of  states  legislation  has 
been  enacted  specially  affecting  the  liability  of 
connecting  carriers.58  By  the  Carmack  amendment 
the  operation  of  this  legislation  is  limited  strictly 
to  intra-state  shipments. 

A  state  statute  relating  to  conclusiveness  of  bills 
of  lading  in  the  hands  of  bona  fide  purchasers  does 
not  apply  to  interstate  shipments,  these  being  con- 


trolled by  the  Carmack  amendment.50 

Remedies  and  procedure.  While  the  Carmack 
amendment  supersedes  all  state  laws  on  the  sub- 
ject of  interstate  shipments,  in  so  far  as  substan- 
tive rights  of  shippers  are  concerned,  it  has  been 
held  that,  in  respect  to  remedies  and  procedure. 
the  state  laws  are  applicable  in  the  state  courts. 

[$43]  D.  Carriers,  Instrumentalities,  and 
Facilities  Subject  to  Regulation — 1.  In  General 
As  is  shown  in  this  and  subsequent  sections  the 
great  bulk  of  regulation,  state  and  federal,  is 
dircted  against  railroad  companies.  It  cannot  be 
doubted,  however,  that  any  common  carrier  is  sub- 
ject to  control  and  regulation  by  state  and  fed- 
eral government.52 

Express  companies  operating  over  railroads  ex- 
ercising a  public  franchise  in  the  state  are  equally 
subject  to  state  control  and  regulation  with  the 
railroad  companies  over  whose  lines  they  operate;5* 
and  an  express  company  is  subject  to  state  con- 
trol, although  it  is  not  organized  as  a  corporation,*4 
Express  companies  were  not  within  the  purview  of 
tho  original  Interstate  Commerce  Act;55  but  by  the 
provisions  of  the'  Hepburn  Act,  amendatory 
thereof,  providing  that  "the  term,  'common  car- 
rier' as  used  in  this  act  shall  include  express 
companies,"  they  are  made  subject  to  all  the  pro- 
visions of  the  Interstate  Commerce  Act  and  its 
amendments,  in  so  far  as  the  same  may  be  appli- 
cable, and  to  the  same  extent  as  though  they  had 
been  named  in  the  original  act.55 

Branch  lines  and  spur  tracks.  Companies  op- 
erating branch  lines  and  spur  tracks  under  such 
conditions  as  make  them  common  carriers  are  sub- 
ject to  regulation  and  control." 

Terminal  facilities  and  instrumentalities.  So  it 
has  been  held  that  the  Interstate  Commerce  Act, 
as  amended  by  the  Elkins  and  Hepburn  acts,  ex- 
tends to  all  terminal  facilities  and  instrumentali- 
ties.55 It  has  also  been  held  that  the  fact  that 
the  performance  of  the  service  by  the  terminal 
company  is  distributed  among  different  corpora- 
tions having  common  ownership  under  a  holding 
company,  which  controls  an  interstate  system, 
makes  no  difference  where  the  service  to  be  per- 
formed was  a  part  of  the  carriage  of  freight  by 
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60.  Southern  R.  Co.  v.  North  State 
Cotton  Co..  107  Miss.  71,  64  S  965. 
See  also  (infra  I  278. 

61.  St.  Louis,  etc.,  R.  Co.  v. 
Mounts.   44  Okl.  369,    144   P  1036. 

[a]  The  states  may  oreate  rales  of 
evidesoe  governing  the  forms  In 
which  contracts  for  the  transporta- 
tion of  articles  of  commerce  from 
one  state  to  another  when  entered 
Into  within  their  borders  may  be 
made,  at  least  until  congress  by  gen- 
eral legislation  has  undertaken  to 
govern  the  subject.  Richmond,  etc., 
■„  Co.  v.  R.  A.  Patterson  Tobacco  Co., 
169  U.  S.  311,  18  SCt  335.  42  L.  ed.  759. 
63.  A.  C.  Cheney  Piano  Action  Co. 
v.  New  York  Cent.,  etc.,  R.  Co.,  166 


Add.   Dlv.   706,   152   NTS   286    [aS   85 
Misc.   157,   148   NTS   1081. 

63.     State    v.    Pacific    Express    Co. 


80  Nebr.  823,  829.  116  NW  619.  18 
LRANS  664  (where  the  court  said: 
"Within  the  limited  scope  of  the  field 
of  transportation  which  is  now  oc- 
cupied exclusively  by   express   com- 


panies, their  relation  to  the  public 
as  common  carriers  is  the  same  as 
that  of  the  railroad  company.  The 
fountain  cannot  rise  higher  than  Its 
source,  and  the  express  company  and 
the  railroad  company  are  both  sub- 
ject to  state  control  and  reasonable 
regulation"). 

64.  U.  S.  Express  C6.  v.  State,  164 
Ind.  196,  212,  73  NE  101  (where  the 
court  said:  "The  essential  doctrine 
of  the  right  reasonably  to  regulate 
the  conduct  of  both  corporations  and 
individuals  engaged  in  the  perform- 
ance of  duties  which  are  clearly  of  a 
public  character  has  never  been  de- 
parted from"). 

66.  U.  S.  v.  American  Express  Co.. 
199  Fed.  321;  U.  S.  v.  Morsman,  42 
Fed.    448. 

66.  U.  S.  v.  Wells.  161  Fed.  606 
[an*  212  U.  S.  622,  29  SCt  315.  63 
Li.  ed.  635].  See  also  <U.  S.  v.  Ameri- 
can Express  Co.,  199  Fed.  321  (hold- 
ing that  a  joint  stock  company  doing 
a  general  express  business,  and  hav- 
ing filed  a  schedule  of  rates  with 
the  interstate  commerce  commission, 
is  subject  to  /in  indictment  as  an 
entity  for  discriminations  and  vio- 
lations of  the  Interstate  Commerce 
Act,  as  amended  by  the  Hepburn 
Act). 

67.  See  supra  I  19. 

68.  U.    S.    v.    Union    Stock    Yard, 


etc.,  Co.,  226  U.  S.  286,  83  SCt  83.  57 
L.  ed.  226  (where  It  was  held  that 
a  corporation  maintaining  a  stock- 
yard which  operates  a  railroad  sys- 
tem for  cars  to  and  from  trunk  lines. 
In  the  course  of  their  transportation 
from  beyond  the  state,  is  an  inter- 
state railway  carrier  within  Inter- 
state Commerce  Act  of  Febr.  4,  1887. 
and  obliged  to  file  its  tariffs  with  the 
Interstate  commerce  commission 
under  8  6  of  the  act).  Compare 
Larabee  Flour  Mills  Co.  v.  Missouri 
Pac.  R  Co.,  74  Kan.  808,  88  P  72 
(holding  that  the  switching  of  cars 
loaded  with  freight  afterward  trans- 
ported to  another  state,  which  is 
purely  local,  which  Is  Independently 
contracted  for,  which  has  no  relation 
to  the  contract  in  which  the  freight 
is  removed  beyond  the  borders  of  the 
state,  and  no  relation  to  the  ultimate 
destination  of  the  cars,  and  which 
begins  and  ends  before  the  destina- 
tion of  the  car  handled  is  fixed,  Is  a 
mere  preliminary  Incident  to  inter- 
state commerce,  and  subject  to  state 
control;  that  the  internal  movement 
of  freight  Is  not  freed  from  state  con- 
trol until  after  it  has  been  finally 
released  by  the  consignor  to  the  car- 
rier for  transportation  to  a  destina- 
tion fixed  beyond  the  state  line,  and 
that   such   control   Is   not   lost   until 


For  later  oases,  developments  and  chances  in  the  law  see  cumulative  Annotations,  same  title, 
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railroad  in  interstate  commerce;1*  and  that  it 
makes  no  difference  that  the  terminal  company 
does  not  issue  a  through  bill  of  lading,  as  the 
character  of  the  service  rendered,  and  not  the 
manner  in  which  the  goods  are  billed,  determines 
the  interstate  character  of  the  service.70 

Killing  in  transit  facilities.  Although  the  serv- 
ice of  milling  in  transit  may  not  be  enforced  by  a 
state  railroad  commission,  yet  when  voluntarily 
entered  upon  it  may  be  regulated  and  the  charges 
therefor  prescribed  by  the  commission.71 

Irrigation  companies  being  quasi  public  carriers 
are  at  all  times  subject  to  regulations  prescribed 
by  the  legislature.12 

[f  44]  8.  Furnishing  Reasonable  Facilities  for 
Accommodation  of  Public.™  The  legislature  of  a 
state  has  the  power  to  require  carriers,  in  the 
carrying  on  of  their  business  as  such,  to  afford 
every  reasonable  facility  and  convenience  for  the 
transaction  of  sueh  business  with  the  patronising 


public;74  and  this  power  may  be  delegated  to  a 
commission  by  the  legislature.75  The  carrier  may 
in  addition  to  the  facilities  and  accommodations 
already  furnished  be  required  to  render  a  particu- 
lar service  that  is  essentially  its  duty  to  do  for 
the  reasonable  convenience  of  its  patrons  among 
the  public,  and  to  meet  the  reasonable  require- 
ments of  the  public  service  undertaken,7*  and  the 
fact  that  such  service  would  be  unremunerative 
and  burdensome  does  not  operate  to  prevent  the 
state  from  imposing  the  duty  to  perform  it  if 
the  burden  to  the  carrier  has  some  fair  relation 
to  the  benefits  accruing  to  the  public,  and  the 
burden  of  the  particular  service  considered  with 
reference  to  the  entire  business  of  the  carrier 
does  not  in  fact  amount  to  a  denial  to  the  carrier 
of  a  reasonable  compensation  for  the  service  ren- 
dered by  it  as  an  entirety.77  If  a  railroad  com- 
pany does  not  operate  a  sufficient  number  of  trains 
to  reasonably  serve  the  needs  of  shippers,  a  rail- 


after  the  freight  has  been  billed  to 
Its  destination). 

ea.  Southern  Pac  Terminal  Co.  v. 
Interstate  Commerce  Commn.,  219  TJ. 
8.  4»8.   31  8Ct  278,  66  L.  ed.  310. 

TO.  Ohio  R  Commn.  v.  Worthing- 
ton. -226  TJ.  S.  101.  32  SCt  663,  56  L. 
ed.  1004;  Southern  Pac.  Terminal  Co. 
v.  Interstate  Commerce  Commn.,  210 
U.  S.  498,  31  SCt  279,  66  L.  ed.  310. 

VI.  State  v.  Atlantic  Coast  Line  R. 
Co..  59  Fla.  612,  62  S  4. 

7SL    Prescott  Irr.  Co.  v.  Flathers, 

20  Wash.  464,  66  P  636.  Bee  also 
supra  6   31. 

73.  »nty  of  carrier  to  furnish: 
Cars  see  infra,  ||  66  et  seq,  88  et  seq. 
Facilities  for: 

Handling   of  shipments   in   transit 
see  Infra  I  100  et  seq. 

Loading"   and    unloading   see    infra 
I  121. 
Suitable  facilities  for  receiving  and 

delivering  goods  see  infra  {   89  et 

seq. 

CoxTvbrttre  rights  of  earlier  to  fur- 
nish f sanities  and  charge  for  them 
see  infra  I  78. 

74.  TJ.  S.— Atlantic  Coast  Line  R 
Co.  v.  North  Carolina  Corp.  Commn., 
206  U.  S.  1.  27  SCt  685,  51  L.  ed.  939 
faff  137  N.  C.  1,  49  SB  191,  116  AmSR 
(361;  'Wisconsin,  etc.,  R  Co.  v.  Jacob- 
son.  179  U.  S.  287.  21  SCt  115.  46  L. 
ed.  194;  Lake  Shore,  etc.  R.  Co.  v. 
Ohio,  173  U.  S.  285,  19  SCt  466.  43 
I*,  ed.  702;  Grand  Trunk  R  Co.  v. 
Michigan  R.  Commn.,  198  Fed.  1009. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
State  R.  Commn..  54  Colo.  64.  129  P 
COS. 

Fla. — State  v.  Atlantic  Coast  Line 
K.  Co.,  61  Fla.  899.  64  S  900  (holding 
that  the  constitution  and  statutes 
together  contemplate  that  the  initial 
discretion  as  to  the  operation  of 
trains  shall  be  with  the  managers 
of  the  railroads,  and  that  such  dis- 
cretion shall  be  subject  to  govern- 
mental regulation). 

Ga. — Southern  R.  Co.  v.  State,  12S 
Ga.  287,  54  SB  160.  114  AmSR  203. 
5  AnnCas  411. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wright.  18  Ind.  A.  125,  47  NB  491. 

N.  M. — New  Mexico  Wool  Growers' 
Assoc,  v.  Atchison,  etc.,  R.  Co.,  20 
N.  M.   33,  145  P  1077. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Tllson, 
35  Okl.  89.  128  P  298:  Atchison,  etc., 
R.  Co.  v.  State.  23  Okl.  210,  100  P  11, 

21  LRANS  908. 

Tex. — Texas  R.  Commn.  v.  Houston, 
etc.  R.  Co..  16  Tex.  Civ.  A.  129,  40 
8W  5M,  1082. 

Vt. — Thorpe  v.  Rutland,  etc.,  R,  Co., 
27  Vt.  140.  62  AmD  626. 

Va. — Winchester,  etc..  R.  Co.  v. 
Com..  106  Va.  264,  66  SB  692. 

Wis. — State  v.  Redmon,  134  Wis. 
89.  114  NW137.  126  AmSR  1008,  14 
LRANS  229.  15  AnnCas  408. 

[a]  Th«s  railroad  companies  may 
be  required  to  provide  and  maintain 
adequate  depots,  stock  pens,  station 
buildings,  agents,  and  facilities  for 
the  accommodation  of  passengers  and 


for  receiving  and  delivering  freight 
and  express.  New  Mexico  Wool 
Growers'  Assoc  v.  Atchison,  etc.,  R 
Co.,  20  N.  M.  33,  146  P  1077. 

75.  TJ.  S. — Grand  Trunk  R.  Co.  v. 
Michigan  R.  Commn.,  198  Fed.  1009. 

Ga. — Southern  R.  Co.  v.  .Melton,  133 
Ga.  277,  65  SB  666. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Wright,  18  Ind.  A  126,  47  NB  491. 

Mo. — George  v.  Chicago,  etc,  R. 
Co.,  214  Mo.  661,  113  SW  1099,  127 
AmSR  690. 

N.  M. — New  Mexico  Wool  Growers' 
Assoc,  v.  Atchison,  etc,  R.  Co.,  20 
N.  M.  33.  145  P  1077. 

N.  C. — Summers' v.  Southern  R.  Co., 
138  N.  C.   295.  60  SB  714. 

Okl. — Atchison,  etc.,  R  Co.  v.  State, 
23  Okl.  210.  100  P  11.  21  LRANS  908. 

Tex. — Texas  R.  Commn.  v.  Hous- 
ton, etc.,  R.  Co.,  90  Tex.  340,  38  SW 
760. 

Va. — Winchester,  etc,  R.  Co.  v. 
Com..  106  Va.  264.  65  SB  692. 

[a]  Making  ooansetioas  between 
different  carriers. — (1)  The  power  of 
the  state  to  regulate  railroads  ex- 
tends to  securing  to  the  public  rea- 
sonable facilities  for  making  con- 
nections between  different  carriers. 
Atlantic  Coast  Line  R.  Co.  v.  North 
Carolina  Corp.  Commn.,  206  U.  S.  1, 
27  SOt  685,  61  L.  ed.  933  laff  137  N. 
C.  1.  49  SB  191,  115  AmSR  636]; 
Wisconsin,  etc.,  R.  Co.  v.  Jacobson, 
179  U.  S.  287.  21  SCt  116.  45  L.  ed. 
194.  (2)  This  Is  no  more  than  a 
reasonable  exercise  of  the  power  of 
regulation  in  favor  of  the  Interest 
and  for  the  accommodation  of  the 
public,  and  the  fact  that  a  compli- 
ance by  the  carrier  will  necessitate 
the  exercise  of  the  power  of  eminent 
domain  and  will  result  in  some  ex- 
pense furnishes  no  reason  for  non- 
compliance with  a  judgment  requir- 
ing connections  between  different 
carriers.  Wisconsin,  etc.,  R  Co.  v. 
Jacobson,  179  U.  S.  287,  21  SCt  116. 
45  L.  ed.  194. 

[b]  A  telephone  Is  a  facility  and 
convenience  within  Const,  art  9  9  18 
(Bunn  ed  I  222;  Snyder  ed  p  238). 
empowering  the  corporation  commis- 
sion to  require  carriers  to  establish 
and  maintain  all  such  public  service 
"facilities  and  conveniences"  as  may 
be  reasonable  and  Just.  Atchison, 
etc.,  R.  Co.  v.  State.  23  Okl.  210,  100 
P  11,  21  LRANS  908. 

fcj  Furnishing  ears  on  requests— 
Ttte  act  of  August  23,  1905  (acts 
[1906]  p  120),  expressly  confers 
upon  the  railroad  commission  the 
power  to  adopt  such  a  rule  as  Rule 
No.  9,  requiring  a  carrier  to  furnish 
cars  promptly  on  request,  and  that 
rule  Is  not  Invalid  on  the  ground 
that  the  commission  had  no  au- 
thority to  make  it.  Southern  R.  Co. 
v.  Melton.   133  Ga.  277,  66  SB  666. 

[d]  Herniations  as  to  time  of 
transit. — L.  [1903]  p  999  c  690  I  3, 
providing  that  it  shall  be  unlawful 
for  any  railroad  company  to  omit  to 


transport  any  goods  received  by  it 
for  shipment  for  a  longer  period 
than  four  days  after  receipt  thereof, 
unless  otherwise  agreed  on  between 
the  parties,  or  unless  the  same  be 
destroyed,  or  to  allow  any  such 
goods  to  remain  at  any  Intermediate 
point  for  more  than  forty-eight 
hours,  unless  otherwise  provided  by 
the  corporation  commission',  confers 
power  on  the  commission  to  fix  the 
time  allowed  as  free  time  for  inter- 
mediate points,  and  to  make  regula- 
tions as  to  the  time  of  transit,  but 
not  to  change  the  time  allowed  as 
free  time  at  the  point  of  shipment, 
nor  to  alter  the  penalties.  Sum- 
mers v.  Southern  R.  Co.,  138  N.  C. 
295,  50  SB  714. 

[e]  Bernlatlona  as  to  keeping 
station  open. — A  regulation  of  a 
company  requiring  the  station  agent 
at  a  village  of  less  than  fifty  inhab- 
itants to  keep,  his  office  open  for 
business  only  from  seven  A.  M.  to 
seven  P.  M.  each  day  is  reasonable. 
Louisville,  etc.,  R.  Co.  v.  Wright,  18 
Ind.  A  126;  47  NB  491. 

[f]  Oompressliur  cotton  In  tran- 
sit.— (1)  A  railroad  commission  has 
authority  to  make  rules  and  regula- 
tions requiring  cotton  to  be  com- 
pressed at  the  nearest  compress 
points  on  the  line  of  road  after  be- 
ing received  by  the  railway  com- 
pany. State  R.  Commn.  v.  Houston, 
etc,  R.  Co.,  90  Tex.  340,  38  SW  750. 
(2)  And  the  exercise  of  Its  discre- 
tion In  this  regard  cannot  be  set 
aside  or  pronounced  unreasonable 
merely  because  a  court  found  that 
the  point  selected  and  rules  adopted 
for  compressing  were  not  the  best 
nor  such  as  the  court  would  have 
selected.  Texas  R.  Commn.  v. 
Houston,  etc.,  R  Co.,  16  Tex.  Civ.  A 
129,  40   SW  526. 

[gl  Furnishing  ears  specially 
adapted  for  live  stoek>— The  state 
may  require  carriers  to  furnish  cars 
of  a  certain  kind,  In  order  to  alle- 
viate the  sufferings  of  live  stock  In 
transit.  George  v.  Chicago,  etc.,  R. 
Co.,  214  Mo.  651,  113  SW  1099,  127 
AmSR  690. 

76.  State  v.  Louisville,  etc.,  R 
Co..  62  Fla.  315,  67  S  176. 

[a]  Free  storage.— An  order  of 
the  corporation  commission  requir- 
ing free  storage  of  ten  tons  to  be 
given  on  all  shipments  to  consignees 
living  five  or  ten  irlles  distant  from 
the  carrier's  depot,  although  the 
consignees  have  notice  of  the  arrival 
of  the  freight  and  opportunity  to 
remove  it,  imposes  an  additional  and 
unreasonable  burden  on  the  carrier 
and  Is,  as  to  Interstate  shipments  at 
least,  void.  St.  Louis,  etc.,  R.  Co. 
v.  State,  26  Okl.  62,  107  P  929,  30 
LRANS  137  and  note. 

77.  State  v.  Louisville,  etc,  R 
Co.,  62  Fla.  315.  67  S  175  (holding, 
however,  that  the  loss  occasioned 
by  the  performance  of  a  particular 
duty  may  be  considered  in  determln- 
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road  commission  has  the  power  to  direct  it  to  in- 
crease its  service  in  this  respect.71  The  power  to 
require  reasonable  facilities  and  conveniences  for 
the  transaction  of  its  business  with  the  public,  it 
has  been  said,  is  as  broad  and  ample  as  the  police 
power,7*  but  it  is  subject  to  the  limitations  that 
the  duty  imposed  on  the  carrier  must  relate  to 
matter  which  is  within  the  domain  and  a  proper 
subject  of  police  regulation,80  that  it  must  be  rea- 
sonable,81 and  that  it  should  not  be  extended  to 
bring  within  its  scope  private  persons  or  corpora- 
tions. It  can  only  be  invoked  in  order  to  promote 
the  public  convenience.82 

[$45]  3.  Systems  of  Bookkeeping.  The  sec- 
tion of  the  Interstate  Commerce  Act  authorizing 
the  interstate  commerce  commission  to  prescribe 
a  uniform  bookkeeping  system  and  prohibiting  the 
keeping  of  any  accounts,  etc.,  other  than  those 
ordered  -  by  the  commission,  was  directed  only 
against  other  accounts  of  matters  relating  to  inter- 
state commerce,  and  does  not  preclude  a  state  com- 
mission from  requiring  the  keeping  of  other  ac- 
counts '  of  matters  relating  to  purely  intra-state 
business.83  It  has  been  held  that,  where  the  court 
cannot  say  that  orders  of  a  state  railroad  commis- 
sion prescribing  a  system  of  bookkeeping  are  un- 
reasonable as  a  matter  of  law,  it  cannot  deter- 
mine that  question  as  one  of  fact.84 

[$46]  4.  Reports  to  Commission.  A  railroad 
commission  may  require  a  carrier  to  give  notice 
to  such  commission  of  any  accident  to  a  train 
operated  by  it,  where  empowered  so  to  do  by  stat- 
ute.88 It  is  otherwise,  however,  in  the  absence  of 
express  statutory  authority.89  The  Public  Service 
Commission  Act  of  New  York,  which  provides  that 
each  commission  shall  prescribe  the  form  of  the 
annual  reports  required  under  the  act  to  be  made 
by  common  carriers,  that  the  contents  of  such  re- 


port and  the  form  thereof  shall  conform  as  near 
as  may  be  to  that  required  of  common  carriers 
under  act  of  congress  to  regulate  commerce,  and 
that  the  commission  may  require  such  report  to 
contain  information  relative  to  rates  or  regula- 
tions concerning  fares  or  freights,  contemplates  a 
report  independently  of  that  required  by  the  gen- 
eral railroad  law,  or  else  such  report  as  may  be 
indicated  by  the  commission  in  the  form  which  it 
prescribes.  Although  a  statute  requires  every 
one  operating  a  railroad  under  a  contract  or  lease 
to  file  the  same  in  the  office  of  the  state  corpora- 
tion commission,  the  object  is  merely  to  furnish 
the  commission  with  information  of  the  lease  or 
its  contents;  and  if  the  commission  treats  the  filing 
of  a  verified  copy  as  a  sufficient  compliance  with 
the  statute  a  freight  rate  established  in  favor  of 
the  lessee  cannot  be  declared  invalid  because  there 
was  not  a  strict  compliance  with  the  statute.88 

[$  47]  5.  Regulations  as  to  Articles  Which  May 
Be  Carried.88  A  company  chartered  to  secure  coal 
mines  and  mine  coal,  and  to  construct  a  canal  and 
railroad  for  the  purpose  of  transporting  the  prod- 
ucts of  its  mines,  being  also  engaged  as  a  carrier 
by  rail  in  the  transportation  of  coal  in  the  chan- 
nels of  interstate  commerce,  is  a  "railroad  com- 
pany" within  the  meaning  of  the  commodities 
clause  of  the  Hepburn  Act*0  which  is  construed 
"as  prohibiting  a  railroad  company  engaged  in 
interstate  commerce  from  transporting  in  such 
commerce  articles  or  commodities  under  the  fol- 
lowing circumstances  and  conditions:  (a)  When 
the  article  or  commodity  has  been  manufactured, 
mined  or  produced  by  a  carrier  or  under  its  au- 
thority, and  at  the  time  of  transportation  the 
carrier  has  not  in  good  faith  before  the  act  of 
transportation  dissociated  itself  from  such  article 
or   commodity;    (b)    When   the  carrier  owns   the 


lng  the  reasonableness  of  the  order 
requiring  that  particular  service  to 
be  rendered). 

78.  Colorado,  etc.  R.  Co.  v.  State 
R.   Commn.,   64   Colo.    64,   129   P  -606. 

79.  Wisconsin,  etc..  R.  Co.  v. 
Jacobson,  179  U.  S.  287,  21  SCt  116, 
46   L.   ed.   194. 

SO.  Atchison,  etc,  R.  Co.  v.  State, 
23  Okl.  210,  100  P  11,  21  LRANS 
908. 

81.  U.  S. — St.  Louis,  etc.,  R.  Co. 
v.  Hampton.  162  Fed.  693  [rev  on 
other  grounds  227  U.  S.  466,  33  SCt 
263,  67  L.  ed.  696]. 

111.— Peo.  v.  Illinois  Cent.  R.  Co.. 
233  111.  378,  84  NE  368,  122  AmSR 
181.   16   LRANS  604,   13  AnnCas  286. 

Minn. — State  v.  Chicago,  etc,  R. 
Co..  68  Minn.  381,  71  NW  400,  64 
AmSR  482.  38   LRA   672. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
State,  23  Okl.  210,  100  P  11,  21  LRA 
NS    908. 

Wash. — State  v.  Creat  Northern 
R.  Co.,  43  Wash.  668.  86  P  1066,  117 
AmSR   1084,   6   LRANS   908. 

fa]  A  statute  requiring;  onolaimed 
freight  to  he  deposited  with  a  ware- 
houseman within  twenty  days  after 
notice  of  Its  arrival  is  unconstitu- 
tional and  void  as  not  being  a  legal 
exercise  of  the  police  power  of  the 
state.  "It  would  have  no  tendency  to 
subserve  any  public  interest,  and 
would  Impose  a  most  unreasonable 
burden  upon  carriers."  State  v.  Chi- 
cago, etc,  R.  Co.,  68  MJnn.  381.  387. 
71  NW  400,  64  AmSR  482,  38  LRA 
672. 

[b]  Statute  marlng  duty  to  fur- 
nish ears  absolute.— fl)  It  has  been 
held  that  a  statute  regulating  intra- 
state transportation  Is  unconstitu- 
tional where  it  requires  coirpanles  to 
furnish  cars  and  makes  the  duty  ab- 
solute, even  where  the  furnishing  of 
such  cars  is  Impossible  for  reasons 


beyond  the  company's  control.  St. 
Louis,  etc.,  R.  Co.  v.  Hampton.  162 
Fed.  693  [rev  on  other  grounds  227 
U.  S.  456,  38  SCt  263,  57  L.  ed.  596]. 
For  a  similar  ruling  In  respect  of  a 
statute  of  this  nature  as  applied  to 
Interstate  commerce  see  Houston, 
etc..  R.  Co.  v.  Mayes.  201  U.  S.  321,  26 
SCt  491,  60  L.  ed.  772.  (2)  However. 
It  was  held  by  the  state  court  in  con- 
struing this  statute  that  the  fact 
that  the  statute  did  not  expressly 
provide  for  reasonable  defenses  to  be 
Interposed,  did  not  render  It  uncon- 
stitutional, since  the  whole  law  Is  not 
In  the  legislative  act,  but  In  the  con- 
stitution and  higher  rights  of  prop- 
erty, and  a  violation  of  the  act 
would  merely  be  prima  facie  a 
breach  of  duty,  which  would  not  pre- 
clude the  right  to  set  up  defenses. 
Oliver  v.  Chicago,  etc.,  R.  Co.,  89  Ark. 
466,  .117   SW   238. 

[c]  Equipment  not  freight  oar- 
ried. — When  the  legislature  defines 
by  statute  what  shall  constitute  a 
reasonable  and  proper  equipment  It 
cannot  go  further  and  arbitrarily  fix 
the  weight  of  such  equipment  and 
then  say  that  the  weight  shall  be 
deducted  from  the  net  weight  of 
freight  carried  on  the  cars,  because 
the  equipment  Is  no  part  of  the 
freight  carried.  State  v.  Great 
Northern  R.  Co.,  43  Wash.  658,  86  P 
1056,  117  AmSR  1084,  6  LRANS  ,908 
and  note. 

83.  Chicago,  etc.,  R.  Co.  v.  State, 
23  Okl.  94,  99  P  901  (holding  that  a 
constitutional  provision  giving  power 
to  the  railroad  commission  to  require 
such  public  service  facilities  and 
conveniences  as  rray  be  reasonable 
and  just  does  not  require  transporta- 
tion companies,  at  their  own  expense. 
to  provide  such  equal  facilities  and 
conveniences  between  private  persons 
or   corporations   as   to   overcome   or 


equalize  disadvantages  caused  by  dis- 
similarity of  location).  See  also 
Harp  v.  Choctaw,  etc.,  R.  Co.,  118 
Fed.  169  [aff  125  Fed.  446,  61  CCA 
405]  (holding  that  an  order  requiring 
a  railroad  company  to  grant  to  indi- 
viduals a  location  on  its  right  of  way 
for  the  erection  of  an  elevator  for 
the  specified  purpose  of  storing  their 
grain.  Is,  In  essence  and  effect,  a  tak- 
ing of  private  property  of  a  railroad 
corporation  for  the  private  use  of 
such  Individuals,  and  a  violation  of 
the  due  process  clause  of  the  consti- 
tution of  the  United  States). 

83.  Texas,  etc,  R.  Co.  v.  State  R. 
Commn.,  (Tex.)  150  SW  878. 

84.  Texas,  etc.,  R.  Co.  v.  State  R. 
Commn.,   (Tex.)   150  SW  878. 

85.  Stone  v.  Yazoo,  etc,  R.  Co.,  62 
Miss.  607,  62  AmR  193. 

88.  State  v.  Louisiana,  etc.,  R.  Co.. 
57  Fla.  526.  49  S  39. 

87.  Peo.  v.  Jollne.  65  Misc.  394,  121 
NTS  867. 

88.  Carolina,  etc.R.  Co.  v.  Clinch 
Valley  Lumber  Co.,  112  Va.  540.-643, 
72  SE  116  (where  it  was  said:  "The 
substantial  purpose  of  the  statute 
was  accomplished  as  effectually  by 
filing  the  verified  copy  of  the  lease 
as  it  would  have  been  by  filing  the 
original  paper,  and  the  discretion  ex- 
ercised by  the  Corporation  Commis- 
sion in  that  regard  should  be  sus- 
tained"). 

89.  Sealing  by  oarrler  In  commod- 
ities transported,  as  discrimination 
see  infra  f  802. 

90.  U.  S.  v.  Delaware,  etc.,  Co., 
213  U.  S.  366,  29  SCt  527,  68  L.  ed. 
836. 

[a]  The  Hepburn  Act  provides 
that  "it  shall  be  unlawful  for  any 
railroad  company  to  transport  from 
any  State,  Territory,  or  the  District 
of  Columbia,  to  any  other  State.  Ter- 
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article  or  commodity  to  be  transported  in  whole 
or  in  part;  (c)  When  the  carrier  at  the  time  of 
transportation  has  an  interest,  direct  or  indirect, 
in  a  legal  or  equitable  sense,  in  the  article  or  com- 
modity," and  therefore  articles  or  commodities 
manufactured,  mined,  produced,  or  owned,  etc.,  by 
a  bona  fide  corporation  in  which  the  railroad  com- 
pany is  a  stockholder  are  not  included.91  Never- 
theless, "while  the  right  of  a  railroad  company  as 
a  stockholder  to  use  its  stock  ownership  for  the 
purpose  of  a  bona  fide  separate  administration  of 
the  affairs  of  a  corporation  in  which  it  has  a  stock 
interest  may  not  be  denied,  the  use  of  such  stock 
ownership  in  substance  for  the  purpose  of  destroy- 
ing the  entity  of  a  producing,  etc.,  corporation  and 
of  commingling  its  affairs  in  administration  with 
the  affairs  of  the  railroad  company,  sq  as  to  make 
the  two  corporations  virtually  one,  brings  the 
railroad  company  so  voluntarily  acting  as  to  such 
producing,  etc.,  corporation  within  the  prohibi- 
tions of  the  commodities  clause."*3  And  it  has 
been  held  that  the  statute  applies  to  an  interstate 
railroad  company  transporting  coal  on  its  road 
from  mines,  the  capital  stock  of  which  is  owned 
by  the  railroad  company,  although  all  the  coal  mined 
by  the  railroad  company  is  sold  at  the  mine  and 
title  is  passed  before  the  coal  is  transported  to 
another  state.**  But  a  contract  between  a  rail- 
road company  owning  coal  mines  and  a  coal  com- 
pany, by  which  the  latter  agreed  to  buy  the  coal 
produced  by  the  former  f.  o.  b.  at  the  mines,  and 
to  pay  for  certain  grades  a  per  cent  of  the  general 
average  prices  at  tidewater  points,  does  not  leave 
in  the  railroad  company  after  such  sales  any  in- 


terest in  the  coal  which  rendered  its  transporta- 
tion by  such  company  unlawful  under  the  commo- 
dities clause  of  the  Hepburn  Act.*4  The  statute 
expressly  excludes  lumber  from  its  operation,  and 
it  is  not  unlawful  for  a  common  carrier  to  carry 
lumber  owned  by  it;  it  may  treat  lumber  owned 
by  it  in  the  same  manner  as  other  freight.*'  The 
exception  in  favor  of  timber  and  manufactured 
products  thereof  contained  in  the  statute  does  not 
render  it  invalid  for  discrimination  between  car- 
riers, and  the  question  of  the  expediency  of  such 
exception  cannot  affect  the  question  of  the  power 
of  congress  to  enact  the  statute.*9  Hay  purchased 
by  a  railroad  company  for  the  use  of  animals  em- 
ployed in  operating  its  coal  mines  cannot  be  said 
to  have  been  necessary  for  the  use  of  the  company 
in  the  conduct  of  its  business  as  a  common  carrier, 
within  the  meaning  of  the  commodity  clause  of  the 
Hepburn  Act.*9* 

High  explosives.  The  prohibition  in  the  federal 
statute  against  transporting  nitroglycerine  on  vehi- 
cles engaged  in  interstate  passenger  traffic  extends 
also  to  dynamite,"  and  a  freight  train  on  which  pas- 
sengers are  conveyed,  or  their  transportation  in 
any  kind  of  cars,  by  authority  of  the  railway  com- 
pany, makes  such  train  a  passenger  train  within 
the  meaning  of  the  statute. 

[$48]  B.  License  Fees  and  Taxes.**  The  busi- 
ness of  common  carriers  is  one  which  may  properly 
be  subjected  to  the  payment  of  an  occupation, 
privilege,  or  license  tax,  which  is  a  tax  for  the 
license  or  the  privilege  of  doing  business,  as  dis- 
tinguished from  a  tax  on  property;*  and  the  fact 
that  the  property  of  a  railroad  company  is  taxed 


rttory.  or  the  District  of  Columbia, 
or  to  any  foreign  country,  any  article 
or  commodity,  other  than  tlirtoer  and 
the  manufactured  products  thereof, 
manufactured,  mined,  or  produced  by 
it,  or  under  its  authority,  or  which 
it  may  own  in  whole,  or  in  part,  or  in 
which  it  may  have  any  interest  direct 
or  indirect  except  such  articles  or 
commodities  as  may  be  necessary  and 
Intended  for  Its  use  In  the  conduct  of 
its  business  as  a  common  carrier." 
Act  of  June  29,  1906,  34  U.  8.  St.  at 
L.  685  c  3591  1. 

[b]  *he  Hepburn  Aet  Is  constitu- 
tional as  against  the  objection  that 
it  denies  due  process  of  law  guaran- 
teed by  the  federal  constitution.  It 
being  a  valid  exercise  of  the  power 
of  congress  to  regulate  commerce. 
Delaware,  etc.,  R.  Co.  v.  U.  S.,  231 
U.  S.  3S3.  34  SCt  SB.  68  L.  ed.  269. 
See  Constitutional  Daw. 

91.  U.  S.  v.  Delaware,  etc.,  Co.,  213 
U.  S.  366,  416,  29  SCt  627,  63  L.  ed. 
636  [rev  164  Fed.  216]. 

99.  U.  S.  v.  Lehigh  Valley  R.  Co., 
220  IT.  S.  257,  274.  81  SCt  387,  66  L. 
ed.  468. 

[a]  •*»  other  words,  that  by  oper- 
ation and  effect  of  the  commodities 
clause  there  is  a  duty  cast  upon  a 
railroad  company  proposing  to  carry 
In  Interstate  commerce  the  product 
of  a  producing,  etc.,  corporation  in 
which  it  has  a  stock  Interest  not  to 
abuse  such  power  so  as  virtually  to 
do  by  Indirection  that  which  the 
commodities  clause  prohibits,  a  duty 
which  plainly  would  be  violated  by 
the  unnecessary  commingling  of  the 
affairs  of  the  producing  company 
with  its  own,  so  as  to  cause  them  to 
be  one  and  inseparable."  U.  S.  v. 
Lehigh  Valley  R.  Co.,  220  V.  8.  257, 
274.  31  SCt  387.  65  D.  ed.  468. 

98.  Central  Trust  Co.  v.  Pittsburg, 
etc.  R.  Co.,  52  Misc.  195.  198.  101 
NTS  887  (where  it  was  said:  "Even 
If,  as  is  set  forth  in  the  affidavits 
read  in  opposition  to  this  motion,  all 
the  coal  mined  by  the  railroad  com- 
pany is  sold  at  the  mine  and  all  title 
thereto  and  Interests  therein  of  said 
railroad  cease  before  the  railroad 
company    transports    said    coal,    the 


railroad  company  is  forbidden  by  said 
act  to  both  produce  and  transport  it, 
and  the  act  applies,  the  reason  there- 
for not  having  ceased;  I.  e.,  the  dan- 
ger of  concealed  rebating,  favoritism 
and  discrimination  which  arises  wheh 
the  railroad  company  both  produces 
and  transports  the  commodity"). 

94.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
213  Fed.  240. 

[a]  Common  controlling  stook 
ownership^— It  is  insufficient  to  ren- 
der such  transportation  unlawful  that 
a  comparatively  small  number  of  per- 
sons own  a  controlling  interest  in 
both  the  railroad  company  and  the 
coal  company,  and  that  some  of  the 
officers  and  directors  of  the  two  are 
the  same,  where  the  business  of  each 
is  separately  conducted,  and  no  dis- 
crimination is  shown  to  have  been 
made  by  the  railroad  company  In 
favor  of  the  coal  company  as  a  shlp- 

Ser.     U.  S.  v.  Delaware,  etc.,  R,  Co., 
13   Fed.    240. 

96.  U.  S.  v.  Butler  County  R  Co., 
234  V.  8.  29,  34  SCt  748.  58  L.  ed. 
1196;  Tap  Line  Cases.  234  U.  S.  1,  24 
SCt  741,  58  L/ed.  1186. 

98.  U.  8.  v.  Delaware,  etc.,  Co., 
213  U.  8.  366.  29  SCt  527,  53  L.  ed. 
826. 

*BU.  Delaware,  etc,  R.  Co.  v.  V. 
8.,  231  U.  8.  363,  24  SCt  66,  68  L.  ed. 
269 

97.  U.  8.  V.  Saul,  68  Fed.  763. 

98.  U.  S.  v.  Saul,  58  Fed.  763 
(where  It  was  said:  "The  manifest 
design 'of  the  statute  Is  the  security 
and  preservation  of  passengers  when 
traveling  upon  public  conveyances 
employed  In  transporting  them  from 
one  state  Into  another"). 

99.  Cross  references  l 
Assessment  of  railroad  property  for 

public  Improvements  see  Municipal 

Corporations  [28  Cyc  1118], 
Licenses  In  general  see  Licenses  [25 

Cyc  698]. 
Organisation   tax   see   Railroads    [33 

Cyc  62]. 
Taxation   by   municipal    corporations 

see  Municipal  Corporations  [28  Cyc 

1682]. 

1.  U.  S. — Southern  Express  Co.  v. 
Ensley,  116  Fed.  766  (recognising  the 


rule). 

Ala. — Annlston  v.  Southern  R.  Co.. 
112  Ala.  667,  20  S  916. 

Cal. — Santa  Clara  County  v.  South- 
ern Pac.  R.  Co.,  66  Cal.  642.  6  P  744. 

Ga. — Wright  v.  Central  R.,  etc.,  Co., 
85  Ua.  649,  11  8E  1031. 

111.— East  St.  Louis  v.  Bux,  43  111. 
A.  276.       - 

Kan. — Smith  v.  Leavenworth,  5 
Kan.  A.  165,  48  P  924  (recognising  the 

Ky. — Jefferson  County  v.  Board  of 
Valuation,  117  Ky.  531,  78  SW  443. 
26  KyL  1637. 

La. — New  Orleans  v.  New  Orleans 
City,  etc.,  R.  Co.,  40  La.  Ann.  587,  4 
S  612. 

Miss. — Gulf,  etc.,  R  Co.  v.  Adams, 
88  Miss.  306,  36  S  144. 

Nebr. — York  v.  Chicago,  etc.,  R.  Co., 
56  Nebr.  572,  76  NW  1065. 

Oh. — Adams  Express  Co.  v.  State, 
55  Oh.  St.  69,  44  NB  506. 

3.  C. — Florida  Cent.,  etc.,  R  Co.  v. 
Columbia,  54  S.  C.  266,  32  SE  408. 

Tenn. — Knoxvllle,  etc.,  R.  Co.  v. 
Harris.  99  Tenn.  684,  43  SW  115,  63 
LRA  921;  Memphis,  etc.,  R.  Co.  v. 
State,  9  Lea  218.  42  AmR  673. 

Va, — Norfolk,  etc.,  R  Co.  v.  Suffolk, 
103  Va.  498,  49  SE  658. 

Wis. — State  v.  Chicago,  etc.,  R.  Co., 
132  Wis.  364.  112  NW  622;  State  v. 
Chicago,  etc,  R.  Co.,  132  Wis.  345,  112 
NW  615. 

Can. — Canadian  Pac  R.  Co.  v.  Que- 
bec. 30  Can.  S.  C.  73  [dism  app  8  Que. 
Q.   B.   246]. 

[a]  Doing  business;  what  Is  not. — 
A  carrier  licensed  in  his  own  city  to 
carry  on  his  business  does  not  by  de- 
livering a  single  load  of  goods  in  a 
city  where  he  has  no  license  violate 
an  ordinance  of  such  city  requiring 
carriers  within  the  city  to  have  a  li- 
cense. Bast  St.  Louis  v.  Bux,  43  111. 
A.  276. 

As  interference  with  Interstate 
eommeroe  see  Commerce  [7  Cyc  482, 
484]. 

9.  Annlston  v.  Southern  R.  Co.. 
112  Ala.  567.  20  S  915:  Knoxvllle.  etc.. 
R.  Co.  v.  Harris.  99  Tenn.  684,  43  SW 
115,  58  LRA 
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on  an  ad  valorem  basis  will  not  prevent  the  re- 
quirement of  a  privilege  or  lieense  tax.3  In  the 
absence  of  any  constitutional  restriction  such  a 
tax  may  be  imposed  by  the  legislature  itself,4  or 
the  legislature  may  delegate  such  power  to  a  mu- 
nicipal corporation.5  Pursuant  to  such  authority 
a  license  tax  for  doing  business  within  its  limits 
may  be  imposed  by  a  county*  or  a  city,7  and,  al- 
though a  railroad  company  is  compelled  by  its 
charter  or  statute  to  operate  its  road  through, 
and  do  business  in,  a  certain  city,  it  may  still  be 
required  to  take  out  a  license  for  so  doing  and 
pay  a  license  tax  therefor.8  Nor  is  a  railroad 
company's  liability  to  pay  a  license  tax  required 
of  a  company  running  cars  through  the  city  for 
transporting  freight  or  passengers  to  or  from  it 
affected  by  its  not  having  an  agent  or  an  office  in 
the  city.9  A  municipal  corporation  may  also  re- 
quire a  license  tax  as  a  police  regulation,10  but, 
while  a  municipality  may  be  authorized  by  statute 
to  impose  a  license  tax  for  the  purposes  of  rev- 
enue,1* it  cannot  impose  a  license  tax  for  the  pur- 
poses of  revenue  as  a  police  regulation  or  under  a 
general  power  to  license  and  regulate,12  although, 
if  the  sum  required  is  a  reasonable  charge  for  a 
license  as  a  police  regulation,  its  incidental  opera- 

3.  Norfolk,  etc.,  R.  Co.  v.  Suffolk, 
103  Va.  498.  49  SE  658. 

4.  Florida  Cent.,  etc.,  R.  Co.  v.  Co- 
lumbia, 64  S.  C.  266,  82  SE  408;  Knox- 
vllle,  etc.,  R.  Co.  v.  Harris,  99  Term. 
684,  43  SW  US,  63  LRA  921;  State  v. 
Chicago,  etc..  R.  Co.,  132  Wis.  364,  113 
NW  522;  State  v.  Chicago,  etc.,  R. 
Co.,  132  Wis.  846,  112  NW  516.  See 
Wright  v.  Central  R.,  etc.,  Co.,  86  Ga. 
«49,  11  SE  1031;  Jefferson  County  v. 
Board  of  Valuation,  117  Ky.  531,  78 
SW  443,  25  KyL  1637  (both  recognis- 
ing the  rule). 

[a]  Enforcement  of  payment.— 
Under  a  statute  approved  Nov.  12, 
1889,  Imposing  a  license  tax  on  rail- 
road companies  for  sleeping  cars 
drawn  over  their  roads,  and  provid- 
ing that  If  It  Is  not  paid  before  the 
first  day  of  October  In  each  year  exe- 
cution may  Issue  against  the  com- 
pany, a  company  cannot  be  in  default 
under  the  statute  prior  to  Oct.  1,  1800, 
and  an  execution  issued  prior  thereto 
for  failure  to  pay  the  license  tax  for 
1889  Is  void.  Wright  v.  Central  R., 
etc.,  Co.,  85  Ga.  9i9,  11  SE  1031. 


tion  as  increasing  the  receipts  of  the  city  treas- 
ury will  not  invalidate  it.13  A  railroad  company 
may  become  liable  for  the  payment  of  a  license 
fee  by  constructing  its  road  under  a  municipal 
consent  required  by  statute  and  granted  subject 
to  the  condition  of  paying  such  fee,14  but  in  such 
case  the  obligation  rests  in  contract,  and  in  an 
action  to  enforce  the  same  the  statute  of  limita- 
tions may  be  pleaded.13  Where  by  statute  rail- 
road companies  are  divided  into  different  classes, 
and  a  privilege  tax  imposed  varying  according  to 
the  classification  of  the  roads  to  be  made  by  rail- 
road commissioners,  the  making  of  such  classifi- 
cation is  a  condition  precedent  to  the  right  to 
collect  the  tax,1*  and  the  commissioners  cannot 
make  a  back  classification  so  as  to  subject  a  rail- 
road company  to  an  additional  privilege  tax,  for 
past  years  for  which  it  would  not  be  liable  under 
the  former  classification.11  A  court  of  equity  will 
enjoin  the  enforcement  of  a  municipal  ordinance, 
imposing  an  invalid  license,  although  violations  of 
it  are  punished  criminally,  when  its  enforcement 
will  effect  the  illegal  destruction  of,  or  a  grave 
interference  with,  a  corporate  franchise,  in  the 
operation  of  which  the  public  have  an  interest.18 
And  the  fact  that  the  company  could  pay  the  fee 


[bl  A.  company  using  the  track  of 
another  oompany  under  a  lease  or 
traffic  contract  Is  liable  for  such  a 
tax.  Jefferson  County  v.  Board  of 
Valuation,  117  Ky.  631,  78  SW  443, 
25  KyL,  1637. 

5.  Nashville,  etc.,  R.  Co.  v.  At- 
talla,  118  Ala.  362,  24  S  460;  York  v. 
Chicago,  etc.,  R.  Co.,  66  Nebr.  672,  76 
NW  1066;  Florida,  Cent.,  etc.,  R.  Co. 
v.  Columbia,  54  S.  C.  266,  32  SE  408; 
Norfolk,  etc.,  R.  Co.  v.  Suffolk,  103 
Va.  498,  49  SE  658.  See  also  gener- 
ally Licenses   [25  Cyc  600]. 

6.  Santa  Clara  County  v.  Southern 
Pac.  R.  Co.,  66  Cal.  642,  6  P  744;  Os- 
borne v.  State,  33  Fla.  162,  14  S  688, 
39  AmSR  99.  26  LRA  120. 

7.  Ala. — Annlston  v.  Southern  R. 
Co.,  112  Ala.  557,  20  S  916.  See  also 
Montgomery  v.  Shoemaker,  51  Ala. 
114  (holding  that  the  authority  of  a 
city  under  its  charter  to  collect  spe- 
cific taxes  on  express  companies 
doing  business  therein  is  not  taken 
away  as  to  the  Southern  Express 
Company  by  the  provision  of  an  act 
in  relation  to  said  company  declaring 
"nor  shall  any  municipal  corporation 
levy  any  percentage  tax  upon  the  re- 
ceipts of  said  company"). 

Cal. — Los  Angeles  v.  Southern  Pac. 
R.  Co.,  61  Cal.  69. 

Fla. — Osborne  v.  State,  8$  Fla.  162, 
14  S  688.  39  AmSR  99,  25  LRA  120. 

La. — New  Orleans  v.  New  Orleans 
City,  etc.,  R.  Co.,  40  La.  Ann.  687,  4 
S  512. 


Nebr. — York  v.  Chicago,  etc.,  R.  Co., 
56  Nebr.  572,  76  NW  1065. 

S.  C. — Florida  Cent.,  etc.,  R.  Co.  v. 
Columbia,  54  S.  C.  266,  82  SE  408. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Suf- 
folk, 103  Va.  498,  49  SE  658. 

Can. — Canadian  Pac.  R.  Co.  v.  Que- 
bec. 30  Can.  S.  C.  73„[dlsra  app  8  Que. 
Q.  B.  246]. 

[a]  Statutory  authority. — (1)  The 
operation  of  a  railroad  is  a  "business" 
within  the  application  of  a  statute 
authorizing  the  imposition  of  a  li- 
cense tax.  New  Orleans  v.  New  Or- 
leans City,  etc,  R.  Co.,  40  La.  Ann. 
687,  .4  S  612.  (2)  And  authority  to 
Impose  a  license  tax  on  "any  business 
or  avocation  .  .  .  within  the  lim- 
its of  the  city"  includes  the  business 
of  operating  a  railroad  and  does  not 
require  that  it  should  be  carried  on 
exclusively  within  the  city.  Florida 
Cent.,  etc.,  R.  Co.  v.  Columbia,  64  S. 
C.  266,  32  SE  408. 

[b]  Separate  taxes  for  different 
lines— (1)  Under  an  ordinance  re- 
quiring every  railroad  company  to 
pay  a  certain  license  tax  "for  each 
main  line  of  railroad"  used  by  it 
within  the  city,  a  company  operating 
two  main  lines  formerly  belonging  to 
different  companies  must,  pay  a  sepa- 
rate tax  for  each  line.  Annlston  v. 
Southern  R.  Co.,  112  Ala.  567.  20  S 
916.  (2)  But  where  a  railroad  com- 
pany owns  and  operates  two  connect- 
ing lines  under  Individual  names  but 
under -one  management  and  having 
but  one  agent  in  the  city  into  which 
both  run,  the  company  is  liable  for 
only  one  occupation  tax,  under  an 
ordinance  requiring  every  corporation 
to  pay  a  license  tax  for  carrying  on 
business.  Southern  R.  Co.  v.  Green- 
ville, 45  S.  C.  602,  23  SE  952. 

[c]  Statute  precluding  levy  by 
state,. — A  statute  which  provides  that 
an  express  company  shall  pay  a  tax 
to  the  state,  and  that  no  company 
which  has  paid  such  tax  shall  be 
liable  to  pay  any  other  tax  In  the 
state,  precludes  a  city  from  levying  a 
license  tax  on  an  express  company. 
Douglas  v.  Annlston.  104  Ala.  291,  16 
S  133.  To  same  effect  Adams  Ex- 
press Co.  v.  Lexington,  83  Ky.  657, 
7  KyL  716. 

[dl  Business  not  done  wholly 
within  olty  limits.— A  city  cannot 
collect  a  license  tax  from  an  express 
company  that  does  no  business  that 
both  begins  and  ends  within  its  lim- 
its, under  an  ordinance  providing 
that  every  express  oompany  for 
business  done  exclusively  within  the 
city  shall  pay  the  sum   of  seventy- 


five  dollars  per  annum.  Smith  v. 
Leavenworth,  6  Kan.  A.  166,  48  P 
924. 

[e]  sToxnber  of  lloen— .  Under 
a  statute  prohibiting  any  person 
from  engaging  In  any  business  with- 
out first  securing  a  state  license  and 
paying  the  occupation  tax  and  li- 
cense fee,  and  authorising  counties 
and  incorporated  towns  to  Impose 
further  taxes  of  the  same  kind,  not 
exceeding  fifty  per  cent  of  the  state 
tax  when  the  business  is  carried  on 
In  such  counties  or  towns,  and  di- 
recting that  express  companies  do- 
ing business  in  the  state  shall  pay 
In  cities  and  villages  of  a  specified 
population  certain  license  taxes 
where  there  are  in  the  county  sev- 
eral cities  or  towns  belonging  to 
one  or  more  of  the  stated  classes, 
the  company  must  take  out  a  sepa- 
rate state  license  for  each  city  or 
town  in  which  it  intends  to  do  busi- 
ness. Osborne  v.  State,  33  Fla.  162, 
14   S   588,   39  AmSR  99,   25   LRA   120. 

8.  Florida  Cent.,  etc,  R.  Co.  v. 
Columbia,  64  S.  C.  266,  32  SB  408; 
Norfolk,  etc,  R.  Co.  v.  Suffolk.  103 
Va.  498,  49  SE  658. 

9.  Nashville,  etc,  R.  Co.  v.  Ala- 
bama City.  134  Ala.  414,  32  S  731. 

10.  See  Johnson  v.  Philadelphia, 
60  Pa.  446.  See  also  Municipal 
Corporations  [28  Cyc  745].  ' 

11.  San  Jose  v.  San  Jose,  etc.,  R. 
Co.,  63  Cal.  475. 

13.  North  Hudson  County  R  Co. 
v.  Hoboken,  41  N.  J.  L.  71;  New 
York  v.  Third  Ave.  R.  Co.,  33  N.  Y. 
42;  New  York  v.  Second  Ave.  R.  Co.. 
32  N.  Y.  261  [aff  34  Barb.  41.  12 
AbbPr  864.  21  HowPr  257].  See 
Municipal  Corporations  [28  Cyc  749]. 

13.  Johnson  v.  Philadelphia,  60 
Pa.   445. 

14.  Jersey  City  ▼.  Jersey  City, 
etc,  R  Co.,  70  N.  J.  L.  860,  67  A  446. 

15.  Jersey  City  v.  Jersey  City, 
etc.  R.  Co.,  71  N.  J.  L.  367.  69  A  IB. 

16.  Gulf,  etc,  R.  Co.  v.  Adams. 
83   Miss.   306,  36   S   144. 

17.  Gulf,  etc.,  R.  Co.  v.  Adams, 
86   Miss.  772,  38  S  848. 

18.  Southern  Express  Co.  v.  Bnjs- 
ley.  116  Fed.  756. 

[a]  XU11  to  restrain  collection  of 
license.— A  bill  by  an  express  com- 
pany engaged  In  interstate  transpor- 
tation for  an  injunction  to  restrain 
the  enforcement  of  a  city  ordinance 
requiring  the  payment  of  a  license 
fee  as  a  condition  of  transacting 
business  In  such  city  need  not  show 
that  complainant  has  complied  -with 
the  laws  of  the  state  as  a  condition 
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and  recover  it  back  is  not  ground  for  refusing  to 
restrain  the  enforcement  of  the  ordinance.1* 

[$  49]  F.  Judicial  Proceedings  to  Enforce  or 
Restrain  Enforcement  of  Regulations  by  Statutes 
or  Orders  of  Railroad  Commissions — 1.  Proceed- 
ings to  Enforce  Regulations.30  Mandamus  is  a 
proper  form  of  proceeding  to  compel  obedience  by 
carriers  to  rules  or  regulations  for  their  manage- 
ment promulgated  by  a  state  railroad  commission.11 
The  use  of  mandamus  and  other  remedies  for  en- 
forcing obedience  to  duties  imposed  by  laws  passed 
to  accomplish  the  purposes  specified  is  not  taken 
away  by  implication  by  a  constitutional  provision 
which  after  specifying  that  the  legislature  may  pass 
certain  laws  regulating  common  carriers  further 
provides  for  enforcing  such  laws  by  adequate  pen- 
alties and  forfeitures.*1  In  proceedings'  by  man- 
damus the  carrier  will  be  permitted  to  introduce 
evidence  to  controvert  the  reasonableness  of  the 
regulations  sought  to  be  enforced;23  but  in  deter- 
mining the  reasonableness  of  the  regulations  the 
eQurts  in  deference  to  the  governmental  functions 
conferred  by  law  on  the  commissioners  will  not 
only  require  the  prima  facie  presumption  of  reason- 
ableness impressed  by  the  statute  on  the  regulation 
to  be  overcome  by  the  admissions  or  the  proofs,  but 
will  also  require  the  admissions  or  the  proofs  of  un- 
reasonableness to  be  clear  and  convincing,  every 
reasonable  doubt  being  yielded  in  favor  of  the  regu- 
lation.** However,  unreasonable  regulations  are 
not  within  the  authority  conferred  by  law  on  the 
railroad  commissioners  and,  when  regulations  ap- 
pear from  the  pleadings  or  the  evidence  in  a  case  to 
be  unreasonable  and  violative  of  constitutional  pro- 
visions for  the  protection  of  private  property  rights, 
such  unreasonable  regulations  will  not  be  enforced 
by  the  courts.25  Where  it  clearly  appears  from  the 
pleadings  that  a  regulation  of  the  railroad  com- 
missioners is  just,  it  is  not  necessary  for  the  court 
to  take  testimony  on  the  subject.2*  Where  a  rail- 
road company  has  had  ample  opportunity  to  be 
heard  on  an  amendment  to  a  rule  of  the  railroad 
commissioners,  it  cannot  complain,  that  the  notice 
of  hearing  did  not  strictly  comply  with  the  statute.27 

precedent  to  its  light  to  do  business 
In  such  state,  or  that  It  Is  engaged 

isli 


[$  50]  2.  Proceedings  to  Restrain  Enforcement 
of  Order  Relating  to  Bookkeeping.  A  statute  may 
provide  that  the  railroad  commission  may  pre- 
scribe a  system  of  bookkeeping  to  be  observed  by 
railroads,  and  also  declare  that  the  commission 
shall  cause  to  be  prepared  suitable  blanks  with  ques- 
tions calculated  to  elicit  all  information  concerning 
railroads  and  shall  furnish  such  blanks  to  rail- 
roads as  often  as  may  be  necessary.  In  construing 
such  statute  it  was  held  that,  notwithstanding  a 
circular  issued  by  the  railroad  commission  prescrib- 
ing a  system  of  bookkeeping  was  objectionable  and 
subject  to  injunction,  it  was  improper  for  the  court 
to  enjoin  the  commission  from  issuing  any  further 
circular  or  order  that  might  require  complainants 
to  keep  or  to  maintain  any  system  of  bookkeeping 
which  required  a  separation  of  their  expenses  be- 
tween passenger  and  freight  business,  and  state  and 
interstate'  commerce  on  any  theoretical  basis.2* 

[4  51]  3*.  Proceedings  Maintainable  by  Shipper 
for  Relief  against  Orders  of  Commission.29  A 
shipper  wtio  is  liable  to  suffer  irreparable  injury  by 
reason  of  an  unlawful  order  by  a  state  railroad  com- 
mission assuming  to  regulate  interstate  -  commerce 
is  entitled  to  an  injunction  restraining  the  commis- 
sion from  enforcing  'such  order,80  and  under  some 
state  statutes  a  shipper  who  is  dissatisfied  with 
a  rate  fixed  by  the  railroad  commission  may  bring 
action  against  the  commission  to  set  aside  the  order, 
in  which  case  he  must  show  that  the  rate  is  un- 
reasonable and  unjust  as  to  him;11  and  in  such  ac- 
tion the  inquiry  is  not  limited  to  whether  the  rate 
is  so  unreasonable  and  unjust  as  to  amount  to  the 
taking  of  property  without  due  process  of  la'w.12 

U  52]  4.  Proceedings  to  Enjoin  Filing  of 
Schedule  with  Interstate  Commerce  Commission.82'* 
According  to  some  decisions,  a  suit  may  be  main- 
tained in  a  federal  court  by  shippers  to  enjoin  rail- 
road companies  from  filing  with  the  interstate  com- 
merce commission  and  from  enforcing  a  new  sched- 
ule of  rates  alleged  to  be  unjust  and  unreasonable, 
where  it  is  shown  that  enforcement  of  the  rates  will 
result  in  irreparable  injury  to  complainants." 
Nothing  in  the  Interstate   Commerce  Act,  it  has 


In  Interstate  commerce  exclusively. 
Southern  Express  Co.  v.  Ensley.  116 
Fed.    756. 

19.  Southern  Express  Co.  v.  Ens- 
ley.   116   Fed.   766. 

20.  Cross  references  s 

Criminal    liability    and    prosecutions 
for    violation    of    regulations    see 
Infra  |f   1008-1023. 
Liability    to    penalties    for   violation 
of    regulation   and   proceedings    to 
enforce  see  infra  51  942-1005. 
Proceedings    maintainable   by   owner 
for      relief     against     unreasonable 
rates  see  infra  85  679-688. 
Proceedings   to  compel   carrier: 
To    comply    with    rates    fixed    by 
statute    or    by    commission    see 
infra  II  676.  677. 
To  furnish  cars  see  Infra  |  78. 
To    make    connections   see   infra    5 

940. 
To   receive    freight   from    connect- 
ing carrier  see  infra  I    902. 
Mandamus    or    Injunction    to    compel 

transportation  see  fnfra  |  60. 
Proceedings  to  restrain  unjust  dis- 
crimination see  Infra  ||  816-822. 
ai.  State  v.  Atlantic  Coast  Line 
R.  Co..  64  Fla.  469.  60  S  186:  State 
v.  Florida  East  Coast  R.  Co.,  68  Fla. 
624,  50  8  425;  8tate  v.  Jacksonville 
Terminal  Co.,  41  Fla.  377,  27  S  226; 
8tate  v.  Chicago,  etc.,  R.  Co.,  88 
Minn.  281,  87  NW  782  [rev  on  other 
grounds  1*4  U.  B.  418,  10  SCt  462, 
13  L.  ed.  970];  Bute  v.  Fremont, 
etc.  R  Co..  22  Nebr.  313,  35  NW 
118;  Atchison,  etc,  R.  Co.  v.  State, 
M  Okl.  166,  10»  P  318. 


[aj  What  courts  have  Jurisdic- 
tion.— In  Minnesota,  under  the  Rail- 
road and  Warehouse  Commission 
Act  (L.  [1887]  c  10)  |  8,  the  supreme 
court  is  vested,  concurrently  with 
the  district  court,  with  original  ju- 
risdiction of  all  proceedings  by 
mandamus  to  compel  compliance 
with  the  regulations  of  the  commis- 
sion with  reference  to  transporta- 
tion rates,  as  provided  therein.  State 
v.  Chicago,  etc.,  R.  Co.,  38  Minn.  281, 
37    NW    782.      See    generally   Courts. 

S3.  State  v.  Jacksonville  Termi- 
nal Co.,  41  Fla.  377,  27  S  225. 

23.  Atchison,  etc.,  R.  Co.  v.  State,, 
26  Okl.   166,   109   P  218. 

24.  State  v.  Atlantic  Coast  Line 
R.  Co..  64  Fla.  469,  60  S  186. 

25.  State  v.  Florida  East  Coast 
R.  Co..  65  Fla.  424,  62  S  591;  State 
v.  Florida  East  Coast  R.  Co.,  64  Fla. 
112,  59  S  385;  State  v.  Florida  East 
Coast  R.  Co.,  58  Fla.  524,  50  S  425. 

[a]  Thus,  where  It  is  in  effect 
admitted  by  demurrer  that  the  en- 
forcement of  an  order  of  #the  rail- 
road commissioners  will  be  injurious 
to  the  public  welfare  and  will  vio- 
late constitutional  rights  of  the 
carrier,  the  order  will  not  be  en- 
forced, even  though  the  carrier 
failed  to  apply  to  the  railroad  com- 
missioners for  relief  from  the  order 
before  disregarding  it.  State  v. 
Florida  East  Coast  R.  Co.,  68  Fla. 
524.   50   8  426. 

20.  State  v.  Atlantic  Coast  Line 
R.  Co..  61  Fla.  799,  54  S  900. 

27.  State  v.  Florida  East  Coast 
R.  Co..  69  Fla.  480,  68   S  729. 

88.    Texas   R.    Commn.    v.    Texas, 


etc.,  R.  Co.,    (Tex.  Civ.  A.)    140   SW 
829. 

29.  For  relief  against  unreason- 
able rate*  see  infra  {  689. 

30.  J.  Rosenbaum  Grain  Co.  v. 
Chicago,  etc.,  R.  Co.,  130  Fed.  46 
[aft  130   Fed.    110.   64    CCA   444]. 

31.  Texas  R.  Commn.  v.  Weld,  96 
Tex.  394,  73  SW  529  [rev  (Civ.  A.> 
68    SW   1117]. 

32.  Texas  R.  Commn.  v.  Weld.  96 
Tex.  894,  73  SW  529  [rev  (Civ.  A.) 
68  SW  11 171.  See  also  Texas  R. 
Commn.  v.  Houston,  etc.,  R.  Co.,  90 
Tex.  340,  38  SW  750  (by  analogy 
sustaining   this   proposition). 

32H-  Jurisdiction  of  courts  before 
action  by  commission  see  Commerce. 

33.  Northern  Pac.  R.  Co.  v.  Pa- 
cific Coast  Lumber  Mfrs.'  Assoc, 
165  Fed.  1,  91  CCA  39;  M.  C.  Kiser 
Co.  v.  Central  of  Georgia  R.  Co.,  168 
Fed.  193;  Kalispell  Lumber  Co.  v. 
Great  Northern  R.  Co.,  167  Fed.  846; 
Jewett  v.  Chicago,  etc.,  R.  Co.,  166 
Fed.  160.     See  Commerce. 

[a]  Beason  for  rule. — "The  case 
calls  for  the  exercise  of  a  power 
which  is  inherent  in  a  court  of 
chancery,  the  power  to  enjoin  a 
proposed  unlawful  act.  The  exer- 
cise of  that  power  does  not  invade 
the  province  of  the  Interstate  Com- 
merce Commission.  It  prohibits 
the  enforcement'  of  an  alleged  un- 
reasonable rate  only  until  the  com- 
mission shall  have  had'  time  and 
opportunity  to  adjudge  the  question 
of  its  unreasonableness.  To  afford 
such  relief  is  not  to  fix  rates  or  to 
change  existing  rates,  or  to  decide 
on  the  reasonableness  of  established 
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been  said,  impliedly  denies  the  equitable  jurisdic- 
tion to  enjoin  a  threatened  injury  of  this  nature," 
although  such  injunction  will  be  granted  merely 
until  such  time  as  the  interstate  commerce  commis- 
sion shall  pass  on  the  reasonableness  of  the  rates.39 
Other  decisions  are  squarely  opposed  to  the  fore- 
going view  and  hold  that  tiie  federal  courts  are 
without  jurisdiction  to  enjoin  the  filing,  publication, 
or  enforcement  by  a  railroad  company  of  an  inter- 
state rate  as  being  unreasonable,   in   advance  of 


action  thereon  by  the  interstate  commission;1"  and 
this  view  has  now  become  the  settled  law  by  de- 
cisions of  the  United  States  supreme  court  on  the 
ground  that  it  would  be  destructive  of  the  system  of 
regulation  defined  by  the  statute  to  secure  uniform- 
ity of  rates  and  to  prevent  discrimination  if  the 
court,  without  the  preliminary  action  of  the  commis- 
sion, were  to  undertake  to  pass  upon  the  administra- 
tive •  questions  which  the  statute  has  primarily 
confided  to  it.ST 


HI.    BIGHT  OF  CARRIER  TO  MAKE  REGULATIONS  FOR  CONDUCT  OF  BUSINESS 


[$  53]  A  common  carrier  has  a  right  to  con- 
duct its  business  according  to  the  rules  of  the  com- 
mon and  statutory  law;*8  it  may  make,  and  enforce 
by  its  agents,  reasonable  and  necessary  rules  for 
the  transaction  of  its  business  i39  and  it  also  has  the 
power  to  alter  or  modify  such  rules  from  time  to 
time,  as  it  may  deem  proper  and  expedient,  on 
reasonable  notice  to  the  public,  in  order  that  the 
interested  parties  may  be  apprised  of  what  is  re- 


quired in  seeking  service  at  the  hands  of  the 
carrier.*0  These  rules,  however,  must  be  reason- 
able and  such  as  do  not  unnecessarily  infringe  on 
the  rights  of  the  public  and  others  having  or  carry- 
ing on  business  in  connection  with  railroad  traffic 
and  travel.41  However,  the  rules  which  it  adopts 
for  the  management  of  its  business  are  presump- 
tively right  and  reasonable.4*  And  the  burden  is 
on  him  who  assails  them  to  prove  that  they  are  un- 


rates.  or  In.  any  way  to  interfere 
with  the  functions  of  the  Interstate 
Commerce  Commission,  nor  does  it 
result  in  the  confusion  or  derange- 
ment of  rates  so  forcibly  pointed 
out  as  the  ground  of  decision  in 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  426.  27  SCt  350, 
51  L.  ed.  563.  Such  has  been  the 
decision  of  the  federal  courts  In 
every  case  in  which  the  question 
has  arisen."  Northern  Pac.  R.  Co. 
v.  Pacific  Coast  Lumber  Mfrs.'  As- 
soc., 165  Fed.   1,  8,  91   CCA  39. 

[b]  Jurisdiction  of  federal  courts 
exclusive.— A  suit  by  shippers  to 
enjoin  the  enforcement  of  a  schedule 
of  rates  filed  by  a  carrier  with  the 
interstate  commerce  commission  is 
one  arising  under  the  laws  of  the 
United  States,  and  for  the  enforce- 
ment of  such  laws,  of  which  the 
federal  courts  have  Its  exclusive 
jurisdiction.  Kallspell  Lumber  Co. 
v.  Great  Northern  R.  Co.,  157  Fed. 
845. 

34.  Union  Pac  R.  Co.  v.  Oregon, 
etc.,  Lumber  Mfrs.'  Assoc,  165  Fed. 
13.  91  CCA  61. 

36.  Northern  Pac.  R.  Co.  v.  Pacific 
Coast  Lumber  Mfrs.'  Assoc,  165 
Fed.  1,  91  CCA  39;  Kallspell  Lum- 
ber Co.  v.  Great  Northern  R.  Co.,  157 
Fed.   845. 

36.  Wlckwire  Steel  Co.  v.  New 
York  Cent,  etc,  R.  Co.,  181  Fed.  316, 
104  CCA  604;  Columbus  Iron  etc., 
Co,  v.  Kanawha  R.  Co..  178  Fed.  261, 
101  CCA  621  [aff  171  Fed.  7131;  At- 
lantic Coast  Line  R  Co.  v.  Macon 
Grocery  Co.,  166  Fed.  206,  92  CCA 
114  (rev  163  Fed.  738.  and  aff  215  U. 
S.  501,  30  SCt  184,  64  L.  ed.  300]. 
See  Commerce. 

37.  Loomls  v.  Lehigh  Valley  R 
Co.,  240  U.  S.  43,  36  SCt  228,  60  L. 
ed.  517  (reviewing  cases);  Texas, 
etc.,  R.  Co.  v.  American  Tie,  etc.,  Co., 
234  U.  S.  138,  146.  34  SCt  885.  58  L. 
ed.  1255  (where  the  court  said:  "We 
think  It  Is  Indisputable  that  that 
subject  is  directly  controlled  by  the 
authorities  which  establish  that,  for 
the  preservation  of  the  uniformity 
which  it  was  the  purpose  of  the  Act 
to  Regulate  Commerce  to  secure,  the 
courts  may  not  as  an  original  ques- 
tion exert  authority  over  subjects 
which  primarily  come  with  the  Ju- 
risdiction of  the  Commission  ): 
Simpson  v.  Shepard,  230  U.  S.  352,  33 
SCt  729,  57  L.  ed.  1611.  AnnCasl916A 
18;  Mitchell  Coal,  etc..  Co.  v.  Penn- 
sylvania R.  Co.,  230  U.  S.  247,  33 
SCt     916,     67     L.     ed.     1472;     Baltl- 

Sore,  etc.,  R.  Co.  v.  U.  S.,  216 
.  S.  481.  500,  30  SCt  164,  64 
L-  ed.  292  (where  the  court  said: 
"Nor  Is  there  anything  in  the  con- 
tention that  the  decision  In  Southern 
R.  Co.  v.  Tift,  206  U.  S.  428,  27  SCt 
709,  61  L.  ed.  1124,  11  AnnCas  846, 
qualifies  the  ruling  in  Texas,  etc..  R. 
Co.  v.  Abilene  Cotton  Oil  Co.,  204  U. 
S.   426.   27  SCt  350,   51    L.  ed.   553.   9 


AnnCas  1075.  and  is  an  authority 
supporting  the  right  to  resort  to  the 
courts  in  advance  of  action  by  the 
commission  for  relief  against  un- 
reasonable rates  or  unjust  discrim- 
inatory practices,  which,  from  their 
nature,  primarily  require  action  by 
the  commission  ).  See  Commerce; 
and  infra  5  808. 

"The  preservation  of  uniformity 
and  prevention  of  discrimination  ren- 
der essential  some  appropriate  rul- 
ing by  the  Interstate  Commerce  Com- 
mission before  it  may  be  submitted 
to  a  court."  Loomls  v.  Lehigh  Val- 
ley R  Co..  240  U.  S.  43.  50,  36  SCt 
228.  60  L.  ed.  517. 

"The  courts  have  not  been  given 
jurisdiction  to  fix  rates  or  practices 
In  direct  proceedings,  nor  can  they 
do  so  collaterally  during  the  prog- 
ress of  a  lawsuit  when  the  action  is 
based  on  the  claim  that  unreasonable 
allowances  have  been  paid.  If  the 
decision  of  such  questions  was  com- 
mitted to  different  courts  with  dif- 
ferent Juries  the  results  would  not 
only  vary  In  degree,  but  might  often 
be  opposite  In  character — to  the  de- 
struction of  the  uniformity  In  rate 
and  practice  which  was  the  cardinal 
object  of  the  statute."  By  Mr.  Jus- 
tice Lamar  in  Mitchell  Coal  Co.  v. 
Pennsylvania  R.  Co.,  230  U.  S.  247, 
255.  33  SCt  916.  67  L.  ed.  1472  Tquot 
Loomls  v.  Lehigh  Valley  R.  Co.,  240 
U.  S.  43,  49,  36  SCt  228,  60  L.  ed. 
6171. 

38.  U.  S.  Express  Co.  v.  State, 
(Okl.)  150  P  178. 

39.  U.  S. — U.  S.  v.  Oregon  R„  etc, 
Co.,  159  Fed.  976;  Piatt  v.  Lecoca. 
158  Fed.  723,  85  CCA  621.  15  LRANS 
558;  Robinson  v.  Baltimore,  etc.,  R. 
Co..  129  Fed.  753.  64  CCA  281;  Harp 
v.  Choctaw,  etc.,  R.  Co.,  118  Fed.  169 
[aff  125  Fed.  445,  61  CCA  406]. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
State,  84  Ark.  150,  104  SW  1106. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co.,  8   Del.   233. 

*  Ga.— Georgia  Southern,  etc.,  R.  Co. 
v.  Marchman,  121  Ga.  236.  48  SB  961. 

Ida.^-Coeur  D'Alene,  etc.,  Transp. 
Co.  v.  Ferrell.  22  Ida.  762,  128  P  666, 
43   LRANS   965. 

111.— Illinois  Cent.  R.  Co.  v.  Whlt- 
temore,  43  111.  420,  92  AmD  138. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Flannagan,  113  Ind.  488,  14  NK  370, 
3  AmSR  674. 

Kan. — Larabee  Flour  Mills  Co.  v. 
Mlssourf*Pac.  R.  Co.,  74  Kan.  808,  88 
P  72. 

Ky. — Adams  Express  Co.  v.  Hlb- 
bard,  145  Ky.  818,  141  SW  397,  38 
LRANS   432. 

Miss. — Vicksburg  Liquor,  etc,  Co. 
v.  U.  S.  Express  Co.,  68  Miss.  149, 
8  S  332. 

Mo. — Donovan  v.  Wells,  265  Mo. 
291.  177  SW  839;  Warner  v.  St. 
Louis,  etc.,  R  Co..  166  Mo.  A.  623, 
137  SW  275. 

Nebr. — Chicago,     etc,     R.     Co.     v. 


Colby,  69  Nebr.  572,  96  NW  145. 

N.  Y.— Vedder  v.  Fellows.  20  N.  T. 

Oh. — New  York,  etc.,  R.  Co.  •  v. 
Seeberllng,  8  Oh.  Clr.  Ct.  693,  4  Oh. 
Cir.  Dec.  210. 

Okl. — U.  S.  Express  Co.  v.  State, 
150  P   178. 

Pa. — Pennsylvania  R  Co.  v.  Mid- 
vale  Steel  Co..  201  Pa.  624,  61  A  311. 
88  AmSR  836. 

S.  C— Harveley  v.  Southern  R.  Co., 
95  S.  C.  201,  78  SE  887. 

Tenn. — Summltt  v.  State,  8  Lea 
413.  41  AmR  637. 

Eng. — Oxlade  v.  North  Eastern  R. 
Co.,  15  C.  B.  N.  S.  680,  109  ECL  880. 
143  Reprint  962. 

[a]  Knowledge  of  roles. — A  rule 
or  custom  adopted  by  a  railroad  con- 
cerning Its  contracts  with  Its  patrons 
for  the  transportation  of  grain  can- 
not operate  on  those  of  its  patrons 
who  have  no  knowledge  of  the  ex- 
istence of  such  rule,  and  such  per- 
sons will  not  be  legally  bound 
thereby.  Atchison,  etc.,  R.  Co.  v. 
Miller,  16  Nebr.  661,  21  NW  451. 

40.  U.  S.  v.  Oregon  R.,  etc.,  Co.. 
159  Fed.  975;  Harp  v.  Choctaw,  etc, 
R  Co.,  118  Fed.  169  [aff  126  Fed. 
445,  61   CCA   405]. 

[a]  Thus,  a  railroad  company 
having  a  newly  constructed  line 
through  a  locality  underlaid  with 
coal,  by  permitting  owners  of  mines, 
for  a  number  of  months,  to  load  cars 
with  coal  from  wagons  on  its  side- 
track at  two  small  stations,  did  not 
give  them  a  vested  right  to  continue 
such  manner  of  loading,  nor  lose  Its 
common-law  right  to  change  its 
regulations  and  to  refuse  longer  to 
receive  coal  for  shipment  In  such 
manner,  when  the  volume  of  •  Its 
business  became  such  that  to  per- 
mit the  use  of  its  station  tracks  for 
loading  cars  In  that  manner  would 
not  only  interfere  with  the  operation 
of  Its  trains  and  cause  it  loss  and 
inconvenience,  but  would  also,  by 
reason  of  the  slowness  of  the 
method,  result  In  serious  loss  and 
Inconvenience  to  other  shippers  and 
the  public  by  greatly  reducing  the 
quantity  of  coal  which  the  road  could 
handle  and  transport  if  it  was 
loaded  by  the  use  of  modern  appli- 
ances, as  was  the  case  at  all  other 
shipping  points  on  Its  line.  Harp  v. 
Choctaw,  etc.,  R.  Co.,  126  Fed.  445, 
61  CCA  406   [aff  118  Fed.  169]. 

41.  U.  S. — Harp  v.  Choctaw,  etc 
R.  Co.,  125  Fed.  446,  61  CCA  405. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
State,   84   Ark.   160,    104    SW   1106. 

Kan. — Larabee  Flour  Mills  Co.  v. 
Missouri,  etc..  R.  Co.,  74  Kan.  808. 
88  P  72. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Colby.  69  Nebr.  672,  96  NW  146. 

Tenn. — Summltt  v.  State,  8  Lea 
413.   41  AmR  637. 

48.  Piatt  v.  Lecocq,  168  Fed.  728, 
85  CCA  621,  15  LRANS  658  [rev  160 
Fed.  391]. 


For  latex  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 
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fair  and  unjust,  and  it. is  only  when  it  clearly  ap- 
pears by  competent  evidence  that  they  are  unreason- 
able that  commissions  or  courts  may  lawfully  inter- 
fere to  annul  or  to  change  them.43 

Receipt  of  freight.  A  carrier  may  make  and  en- 
force reasonable  regulations,  fixing  tine  times,  the 
plaees,  the  methods,  and  the  forms  in  which  it  will 
receive  the  various  commodities  which  it  under- 
takes to  carry,44  and  may  make  regulations  provid- 
ing how  commodities  shall  be  packed  or  loaded  for 
shipment,  so  that  they  may  be  handled  and  trans- 
ported conveniently,  safely,  and  expeditiously,41  but 
such  rules  must  not  contravene  any  rule  of  law  or 
lawful  regulation  prescribed  by  the  railroad  com- 
mission.4* Regulations  which  are  well  designed  to 
promote  the  expeditious  and  economical  method  of 
receiving  and  transporting  freight  cannot  be  com- 


plained of  on  the  ground  that  they  operate  to  give 
a  preference  to  one  who  complies  with  them,  or  as 
a  discrimination  against  one  who  does  not.47  How- 
ever, the  carrier  cannot  impose  unusual  conditions 
on  a  shipper  nor  require  him  to  go  to  unusual  ex- 
pense in  delivering  his  goods  for  transportation.4* 
Regardless  of  statute,  carriers  cannot  maintain  un- 
reasonable regulations  for  the  receipt  and  transpor- 
tation of  freight48 

Demurrage  roles.  A  carrier  has  the  right  to 
establish  reasonable  demurrage  rules.90 

Regulations  as  defense  to  action  for  loss.  A  rule 
or  regulation  for  the  conduct  of  its  business  which 
the  carrier  habitually  and  systematically  disregards 
cannot  be  set  up  as  a  defense  in  an  action  for  loss 
of  goods  accepted  in  contravention  of  such  rule.*1 


IV.  DUTY  TO  RECEIVE  AND  TRANSPORT  PROPERTY 


[«J  54]    A.    Statement   of    General    Rule.    The 
general  rule  is  well  settled  that  it  is  the  duty  of 


every  common  carrier  to  receive  for  carriage  and 
to  carry  the  goods  of  any  person  tendered  to  it 


48.  Piatt  v.  Lecocq,  168  Fed.  721, 
85  CCA  621,  15  LRANS  658;  Harp  v. 
Choctaw,  etc.,  R.  Co.,  126  Fed.  446, 
SI  CCA  406  Caff  118  Fed.  1691, 

44.  U.  S.— U.  S.  v.  Oregon  R.  etc., 
Co.,  169  Fed.  976:  Piatt  v.  Lecocq, 
168  Fed.  723,  86  CCA  621,  16  LRANS 
558;  Bedford-Bowling  Green  Stone 
Co.  ▼.  Oman.  134  Fed.  441  [art  134 
Fed.  64.  67  CCA  190];  Robinson  v. 
Baltimore,  eta,  R.  Co.,  129  Fed.  763, 
64  CCA  281;  Harp  v.  Choctaw,  etc, 
R.  Co..  118  Fed.  169  [aft  126  Fed.  445, 
61  CCA  405];  Louisville,  etc..  R  Co. 
v.  Tennessee  R.  Column.,  19  Fed.  679. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
State.   84   Ark.   150.   104  SW   1106. 

Del. — Truax  v.  Philadelphia,  etc, 
R.  Co..  8  Del.  733. 

Ga. — Georgia  Southern,  etc.,  R 
Co.  v.  Marchman,  121  Ga.  235,  48  SB 
961. 

Ind. — Louisville,  etc.,  R.  Co,  v. 
Flanagan.  113  Ind.  488,  14  NB  370, 
3  AmSR  674*. 

Ky. — Adams.  Express  Co.  v.  Hib- 
bard.  146  Ky.  818,  141  SW  397,  88 
LRANS  432;  Crescent  Coal  Co.  v. 
Louisville,  etc.,  R  Co.,  143  Ky.  73, 
136  SW  768.  33  LRANS  442  and  note. 

Minn. — Rhodes  v.  Northern  Pac 
R  Co.,  24  Minn.  87.  24  NW  347. 

Mo. — Warner  v.  St.  Louis,  etc,  R. 
Co..  156  Mo.  A.  523.  137  SW  275. 

Okl. — U.  S.  Express  Co.  v.  State, 
150  P  178. 

[a]  Against  receiving  freight  at 
night  at  small  station.— A  regula- 
tion of,  an  express  company,  declin- 
ing delivery  of  freight,  including 
dead  bodies,  from  night  trains  at  a 
■mall  station  where  no  night  office 
Is  maintained,  and  providing  for 
carriage  to  the  next  station  and  re- 
turn the  next  morning  to  the  des- 
tination, is  a  reasonable  rule.  Adams 
Bxpress  Co.  v.  Hibbard.  145  Ky.  818, 
141    SW    397.   38   LRANS   432. 

[b]  Ballway  regulation  provid- 
ing one  train  a  day  to  carry  live 
stock,  and  providing  for  running 
through  trains  from  division  points, 
is  not  unreasonable  as  to  shippers 
at  a  point  where  the  train  Is  sched- 
uled to  leave  at  six-forty-seven 
A  M..  it  appearing*  to  be  required 
for  the  proper  accommodation  of  the 
whole  system's  traffic.  Warner  v. 
St.  Louis,  etc.,  R  Co.,  166  Mo.  A.  623, 
187  SW  275. 

[c]  Refusal  to  receive  money  for 
transportation  on  following-  day.— 
The  rules  and  practice  of  an  express 
company  to  refuse  to  receive  money 
for  transportation  from  a  bank  which 
has  a  burglar  proof  vault  and  ade- 
quate facilities  In  the  city  where  the 
packages  were  tendered  to  keep 
them  safely  over  night  on  the  day 
preceding  the  departure  of  the  only 
trains  which  carried  express  matter 
to  the  destination  of  the  packages, 
and  which  left  at  various  times  be- 
tween six  twenty-nine  and  eight 
A  M.,  are   not   unreasonable  or  un- 

[10OJ.-5] 


lawful.  Piatt  v.  Lecocq.  158  Fed. 
723.  85  CCA  621,  16  LRANS  658  and 
note  [rev  160  Fed.  391]. 

[d]  Designation  of  particular  aid- 
ing or  elevator  for  reoehrlng  freight. 
— XI)  Where  a  carrier  had  designated 
a  certain  siding  as  the  place  at  which 
It  would  receive  coal  for  transporta- 
tion, and  such  Biding  was  not  an 
unreasonable  place,  a  shipper  was 
not  entitled  to  compel  the  carrier 
to  receive  coal  from  him  at  another 
siding  where  merchandise  other  than 
coal  was  received,  merely  because 
the  place  so  designated  was  not  so 
accessible  to  such  shipper.  Robin- 
son v.  Baltimore,  etc,  R.  Co.,  129 
Fed.  753,  64  CCA  281;  Harp  v.  Choo- 
taw.  etc.,  R  Co.,  125  Fed.  446.  61 
CCA  405.  (2)  If  a  railroad  company 
Itself  furnished  at  one  of  its  stations 
suitable  warehouse  facilities  for  re- 
ceiving, handling,  storing,  and  de- 
livering, at  the  rates  fixed  by  law, 
all  grain  designated  for  transporta- 
tion ovef  Its  road,  it  might  designate 
such  warehouse  or  elevator  as  the 
exclusive  place  at  such  station  at 
which  it  would  receive  grain  for 
shipment,  and  might  refuse  to  re- 
ceive It  or  to  furnish  cars  for  its 
shipment  at  any  other  place.  Rhodes 
v.  Northern  Pac  R.  Co.,  34  Minn.  87, 
24  NW  347. 

re]  Receipt  of  freight  at  private 
switch,  A  common  carrier  cannot 
be  required  to  receive  freight  on  or 
along  a  private  switch,  but  its  duty 
in  that  regard  Is  confined  and  lim- 
ited to  Its  own  depots  or  shipping 
and  receiving  points.  Bedford-Bow- 
ling Green  Stone  Co.  v.  Oman,  134 
Fed.  441  Caff  134  Fed.  64,  67  CCA 
1901. 

[f]  Regulations  to  prevent  block- 
ing* of  traffic. — A  railroad  maintain- 
ing a  dock  on  its  station  grounds 
may  enforce  such  reasonable  rules 
and  regulations  as  will  prevent 
blocking/Its  business  or  the  public 
traffic,  so  long  as  they  do  not 
amount  to  an  undue  or  unreasonable 
discrimination  between  competitors. 
Coeur  D'Alene,  etc.,  Transp.  Co.  v. 
Ferrell.  22  Ida.  752,  128  P-  565,  43 
LRANS  966  and  note. 

46.  Harp  v.  Choctaw,  etc,  R.  Co., 
125  Fed.  446,  61  CCA  406;  HarveUy 
v.  Southern  R  Co.,  95  S.  C.  201,  78 
SE  887. 

[a]  Thus,  (1)  a  rule  of  a  carrier 
requiring  logs  shipped  on  an  open 
car  to  be  made  secure  by  the  snip- 
per by  stakes  to  hold  them  on  Is  a 
reasonable  rule,  and  as  such  is  en- 
forceable. Harveley  v.  Southern  R. 
Co.,  95  S.  C.  201,  78  SE  887.  (2)  A 
rule  requiring  jugs  of  liquids  to  be 
boxed  before  shipment  Is  a  reason- 
able one  and  may  be  enforced,  al- 
though the  carrier  has  been  accus- 
tomed to  receive  such  jugs  in  an  un- 
boxed condition  under  a  special  ar- 
rangement voluntarily  made  with 
shippers.      Vlcksburg,,  etc.    Tobacco 


Co.   v.   U.    S.    Express 'Co.,   68    Miss. 
149,   8    S    332. 

48.  U.  S.  Express  Co.  v.  State, 
(Okl.)   160  P  178. 

47.  Harp  v.  Choctaw,  etc.,  R  Co., 
118  Fed.  169  [aft  125  Fed.  446,  61 
CCA  406]. 

48.  St.  Louis,  etc.,  R.  Co.  v.  State, 
84  Ark.  150.  104  SW  1106. 

49.  U.  8. — Harp  v.  Choctaw,  etc, 
R  Co.,  125  Fed.  445,   61   CCA  405. 

Miss. — Southern  Express  Co.  v. 
Moon,  39  Miss.  822. 

Mo. — Warner  v.  St.  Louis,  etc.,  R. 
Co.,  156  Mo.  A.  623.  137  SW  276. 

N.  C. — Alsop  v.  Southern  Express 
Co.,  104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

Eng.— Garton  v.  Bristol,  eta,  R. 
Co.,  f  B.  &  S.  112,  101  ECL  112.  121 
Reprlnt_666. 

by 


[a]     The  duty  cannot  be  avoided 
'  adopting  pretended  regulation 


In  all  cases  where  a  rule  or  regula- 
tion Is  relied  on  as  a  defense  to  an 
action  for  refusal  to  receive  by  a 
carrier.  It  must  appear  that  the 
regulation  was  not  unreasonable  and 
that  It  was  adopted  In  good  faith 
for  the  protection  of  the  carrier's  in- 
terest. Three  Hundred  and  Eigh- 
teen and  One  Half  Tons  of  Coal,  23 
F.  Cas.  No.  14.010,  14  Blatchf.  463: 
Southern  Express  Co.  v.  Moon,  39 
Miss.  822:  Alsoo  v.  Southern  Ex- 
press Co.,  104  N.  C.  278.  10.  SE  297, 
6  LRA  271;  Garton  v.  Bristol,  etc., 
R  Co.,  1  B.  &  S.  112,  101  ECL  112, 
121  Reprint  656. 

SO.  Miller  v.  Georgia  R.,  etc..  Co., 
88  Ga.  563,  15  SE  316,  30  AmSR  170, 
18  LRA  323;  Kentucky  Wagon  Mfg. 
Co.  v.  Ohio,  etc.,  R  Co.,  98  Ky.  162. 
32  SW  695,  17  KyL  726,  66  Am8R 
326,  86  LRA  850;  New  York,  etc..  R. 
Co.  v.  Selberllng.  8  Oh.  Clr.  Ct.  593. 
4  Oh.  Clr.  Dec.  210;  Pennsylvania  R 
Co.  v.  Mldvale  Steel  Co.,  201  Pa.  624, 
51  A  813,  88  AmSR  836;  Pennsyl- 
vania R.  Co.  v.  Waverly  Oil  Works 
Co.,  68  Pa.  Super.  164.  See  also 
infra  J  733  et  sea. 


[a]  A  rule  requiring  a  snipper  to 
pay  oar  servlne  oharges,  whether 
just  or  unjust,  with  no  redress  but 
to  submit  a  claim  for  the  return  of 
the  money  to  the  manager  of  the  car 
service  association  promulgating  the 
requirement.  Is  not  reasonable.  Lar- 
abee  Flour  Mills  Co.  v.  Missouri  Pac. 
R.  Co.,   74   Kan.   808.   88  P  72. 

61.  Gulf,  etc..  R.  Co.  v.  Cage, 
(Tex.  Civ.  A.)  174  SW  856  (holding 
that,  where  a  rule  of  a  railroad  that 
its  service  cars  could  not  be  loaded 
for  shipments  which  It  had  no  part 
In  transporting,  and  in  the  division 
of  freight  charges  in  which  it  had 
no  share,  was  systematically  disre- 
garded by  It,  neglect  of  the  rule  In 
an  Individual  case,  when  such  a  car 
was  loaded  only  for  switching  to  an- 
other road,  could  not  serve  It  as  a 
defense  when  sued  for  the  loss  of 
the  shipment  concerned). 
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for  transportation,  provided  the  goods  are  such  as 
it  holds  itself  out  as  willing  to  carry.'2  This  duty 
is  one  imposed  by  law  and  arising  out  of  the  rela- 
tion which  the  carrier  sustains  to  the  public,63  and 
no  special  contract  is  necessary."  And  the  duty 
so  far  as  interstate  shipments  are  concerned  has 
been  reaffirmed  by  statutory  declaration  in  the 
Hepburn  Act.63  No  length  of  time,  nor  manner  of 
treatment,  nor  habit  of  dealing  will  discharge  a 
common  carrier,  when  requested,  from  the  obligation 
to  furnish  to  the  public  the  service  it  is  engaged  in 
performing,58  and  carriers  cannot  enter  into  con- 
tracts between  themselves  that  will  disable  either 
from  performing  service  to  the  public  which,  ex- 
cept for  the  contract,  would  be  performed."  The 
common-law  duty  to  receive  and  to  transport 
freight  tendered  within  a  reasonable  time  is  not 
affected  by  a  statute  making  a"  railroad  company 
liable  to  a  penalty  for  failure  to  furnish  cars  on 


reasonable  demand." 

[(65]  B.  Bole  Applicable  to  Connecting  Car- 
riers. The.  rule  stated  in  the  preceding  section 
as  regards  the  duty  to  receive  and  to  transport 
freight  applies  with  full  force  and  effect  to  con- 
necting carriers.  In  other  words,  the  duty  of  the 
intermediate  and  the  terminal  carriers  to  receive 
and  to  transport  freight  tendered  by  a  preceding 
carrier  is  the  same  as  that  of  the  initial  carrier  to 
receive  and  to  transport  freight  tendered  by  a 
shipper.59 

[4  56]  C:  Excuses  for  Refusal  to  Transport.'10 
Nevertheless  the  duty  to  accept  for  carriage  and 
to  carry  goods  tendered  is.  not  an  absolute  duty  on 
the  part  of  a  carrier,  bnt  is  subject  to  reasonable 
limitations  and  conditions.  The  carrier  is  not  bound 
to  transport  on  a  particular  train  goods  not  ordi- 
narily carried  on  that  train,  especially  where  such 
fact  is  known  to  the  shipper.       The  duty  of  the 


69.  U.  S. — Wabash  R.  Co.  v. 
Fearce.  192  U.  S.  179,  24  SCt  231,  48 
L.  ed.  397;  Atchison,  etc.,  R.  Co.  v. 
Denver,  etc.,  R.  Co.,  110  U.  S.  667, 
4  SCt  185,  28  L.  ed.  291;  Winona, 
etc.,  R.  Co.  v.  Blake,  94  IT.  S.  180, 
24  L.  ed.  99;  Chicago,  eta,  R.  Co.  v. 
Cutts,  94  U.  S.  166,  24  L.  ed.  94;  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344,  12  L.  ed.  466;  In- 
man  v.  Seaboard  Air  Line  R.  Co., 
159  Fed.  960;  Olanta  Coal  Min.  Co. 
v.  Beech  Creek  R.  Co.,  144  Fed.  150 
[aff  158  Fed.  86,  86  CCA  148];  South- 
ern Express  Co.  v.  St.  Louis,  etc, 
R  Co.,  6  Myer  Fed.  Dec.  5  1611. 

Ala. — Atlantic  Coast  Line  R.  Co. 
v.  Rice,  169  Ala.  265,  52  S  918,  29 
LRANS    1214,   AnnCasl912B    389. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark.  373, 
889,   99   SW  875   [cit  Cyc]. 

Fla. — State  v.  Atlantic  Coast  Line 
R.  Co.,  53  Fla.  650,  44  S  218,  13  LRA 
NS  320.  12  AnnCas  859;  State  v. 
Atlantic  Coast  Line  R.  Co.,  61  Fla. 
578,  697,  40  S  876   [cit  Cyc]. 

Ga. — Ocean  SS.  Co.  v.  Savannah 
Locomotive  Works,  etc.,  Co.  181  Ga. 
831,  833.  63  SB  577,  127  AmSR  265, 
20  LRANS  867.  16  AnnCas  1044  ["cit 
Cycl;  Shellnut  v.  Central  of  Georgia 
R.  Co.,  131  Ga.  404.  62  SB  294,  18 
LRANS  494;  Southern  Express  Co. 
v.  R.  H.  Rose  Co.,  124  Ga,  681,  63 
SE  185,  5  LRANS  619  (under  stat- 
ute); Southern  Express  Co.  v.  State, 
107  Ga.  ,670.  33  SE  637.  73  AmSR 
146,  46  LRA  417:  Fish  v.  Chapman, 
2  Ga.  349,  46  AmD  393. 

Ida. — Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  105  P  66. 

111. — Peoria,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  109  111.  135,  60  AmR  605; 
Michigan  Cent.  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  1  111.  A.   899. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Closser,  126'  Ind.  848,  26  NE  159.  22 
AmSR  593,  9  LRA  754;  Louisville, 
etc.,  R.  Co.  v.  Flanagan,  113  Ind. 
488.  14  NE  370,  3  AmSR  674;  Pitts- 
burgh, etc.,  R.  Co.  v.  Cox,  36  Ind. 
A.   291,   73  NE  120,  114  AmSR  877. 

Iowa. — Cobb  v.  Illinois  Cent.  R. 
Co.,  88  Iowa  601. 

Ky. — Bedford-Bowling  Green  Stone 
Co.  v.  Oman,  115  Ky.  369,  73  SW 
1038,  24  KyL  2274;   Potts  v.  Bowler, 

1  Ky.  Op.   133. 

Mass.— -Gurley  v.  Armstead,  148 
Mass.   267.  19  NE  389,  12  AmSR  655, 

2  LRA  80. 

Mich. — Coup  v.  Wabash,  etc.,  R. 
Co.,  56  Mich.  Ill,  22  NW  215,  66 
AmR  374. 

Miss. — Southern  Express  Co.  .  v. 
Moon,   39    Miss.   822. 

Mo. — McGrew  v.  Missouri  Pac.  R. 
Co..  230  Mo.  496,  132  SW  1076: 
Knight  v.  Quincy,  etc..  R.  Co.,  120 
Mo.  A.  311,  96  SW  716;  Whittemore 
v.  Sills,  76  Mo.  A.  248. 

Nebr. — Fremont,  etc..  R.  Co.  v. 
Waters,  50  Nebr.  692,  70  NW  226. 

N.   H. — McDuffee  v.   Portland,   etc.. 


R.  Co.,  62  N.  H.  430,  13  AmR  72. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Co.,  37  N.  J.  L.  531,  18  AmR  764; 
Lannlng  v.  Sussex  R.  Co.,  1  N.  J. 
L.  J.  21. 

N.  T. — Wells  v.  Steam  Nav.  Co., 
2  N.  T.  204,  Seld.  132;  Fish  v.  Clark, 
2  Lans.  176  [afT  49  N.  T.  122];  Alex- 
ander v.  Greene,  7  Hill  633. 

N.  C. — Reld  v.  Southern  R.  Co.,  153 
N.  C.  490,  69  SE  618:  Garrison  v. 
Southern  R.  Co..  150  N.  C.  675,  64 
SE  678;  Alsop  v.  Southern  Express 
Co..  104  N.  C.  278,  10  SE  297,  6  LRA 
271;  Harrell  v.  Owens,  18  N.  C.  273; 
v.  Jackson,  2  N.  C.  14. 

Oh. — State  v.  Cincinnati,  etc.,  R. 
Co.,  47  Oh.  St.  130.  188,  23  NE  928, 
7  LRA  319;  Scofleld  v.  Lake  Shore, 
etc..  R.  Co..  48  Oh.  St.  571.  3  NE  907. 
54  AmR  846. 

S.  C. — Avlnger  v.  South  Carolina 
R.  Co..  29  S.  C.  265,  7  SE  493,  13 
AmSR  716;  Porcher  v.  Northeastern 
R.   Co.,  48  S.  C.  L.  181. 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  v.  Nelson,  1  Coldw.  272. 

Tex. — Sterling  v.  St.  Louis,  eta, 
R.  Co.,  38  Tex.  Civ.  A  451,  86  SW 
655. 

Va. — Western  Union  Tel.  Co.  v. 
Reynolds,  77  Va.  178,  46  AmR  715. 

Wash. — Prescott  Irr.  Co.  v.  Flath- 
ers,  20  Wash.  454,  65  P  686. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co..  71  Wis.  372,  37  NW  432,  5  AmSR 
226;  Doty  v.  Strong,  1  Plnn.  313,  40 
AmD  773. 

Eng. — Garton  v.  Bristol,  etc.,  R. 
Co.,  1  B.  &  S.  112,  101  ECL  112,  1C1 
Reprint  656;  Crouch  v.  London,  etc., 
R.  Co.,  14  C.  B.  255.  78  ECL  255,  189 
Reprint  105;  Oxlade  v.  North  East- 
ern R.  Co.,  16  C.  B.  N.  S.  680,  109 
ECL  680,  143  Reprint  952;  Crouch  v. 
Great  Northern  R.  Co.,  11  Exch.  742, 
34  EngLAEq  573,  166  Reprint  1031; 
Lane  v.  Cotton,  12  Mod.  472.  88  Re- 
print 1458;  Walker  v.  Jackson,  10 
M.  &  W.  161.  162  Reprint  424;  Mor- 
ton v.  Tibbett,  15  Q.  B.  428,  69  ECL 
428,  117  Reprint  520;  Thomas  v. 
North  Staffordshire  R.  Co.,  3  R.  & 
Can.  Tr.  Cas.  I;  Jackson  v.  Rogers, 
2  Show.   327,   89   Reprint   968. 

N.  B. — Greene  v.  St.  John,  eta,  R. 
Co.,  22   N.   B.   262. 

"He  Is,  in  general,  bound  to  take 
the  goods  of  all  who  offer,  unless  his 
complement  for  the  trip  is  full,  or 
the  goods  be  of  such  a  kind  as  to 
be  liable  to  extraordinary  danger,  or 
such  as  he  Is  unaccustomed  to  con- 
vey." Sumner  v.  Caswell,  20  Fed. 
249.  251  [quot  The  Niagara  v. 
Cordes,  21  How.  (U.  S.)  7,  16  L.  ed. 
41]. 

[a]  Carriers  are  hound  to  receive 
and  to  transport  all  freight  tendered, 
according  to  the  custom  and  usage 
of  their  business.  Illinois  Cent.  R. 
Co.  v.  Frankenberg,  54  111.  88,  6  AmR 
92;  Galena,  etc..  R.  Co.  v.  Rae,  18  111. 
488.  68  AmD  674. 

[b]  An  Irrigation  company  must 


deliver  water  at  any  point  along-  the 
line  of  the  ditch  where  required:  rea- 
sonably to  serve  an  adjoining  owner 
of  land.  Prescott  Irr.  Co.  v.  Flath- 
ers.  20*  Wash.  454,  65  P  635. 

Duty  of  oarrUr  by  water  to  rs- 
oclve  and  to  transport  property  see 
Shipping  [36  Cyc  219], 

63.  111. — Michigan  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  1  111.  A.  399. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Morton,  61  Ind.  539,  28  AmR  682. 

Ky. — Adanr.s  Express  Co.  v.  Nock, 
2  Duv.  662^  87  AmD  510. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Nelson,  1  Coldw.  272. 

Wis.— Doty  v.  Strong,  1  Plnn.  811, 
40  AmD  773. 

[a]  Banroads;  duties  public. 
Although  a  railroad  so  far  as  It  is 
organized  and  the  proprietorship  of 
its  franchises  and  property  is  con- 
cerned is  simply  a  private  corpora- 
tion, yet  so  far  as  It  performs  the 
functions  of  a  common  carrier  its 
duties  are  public.  Michigan  Cent. 
R.  Co.  v.  Chicago,  etc.,  ft.  Co.,  1  111. 
A  399. 

'  [b]  The  action  for  refusal  to 
carry  (1)  being  founded  on  a  public 
duty  and  not  on  special  contract 
arises  ex  delicto.  Pittsburgh,  eta, 
R  Co.  v.  Morton,  61  Ind.  639,  28 
AmR  682.  (2)  The  failure  of  the 
carrier  to  dispatch  Its  duty  after  re- 
ceiving the  goods  for  transportation- 
is  in  law  a  conversion  of  such  goods. 
Galveston,  etc.,  R.  Co.  v.  demons,  19 
Tex.  Civ,  A.  462,  47  SW  731. 

64.  See   cases  supra  notes   52.    63. 
66.    Menasha  Paper  Co.  v.  Chicago, 

etc.,  R.  Co.,  241  U.  S.  65,  36  SCt  501; 
Chicago,  etc.,  R.  Co.  v.  Hardwick 
Farmers  El.  Co.,  226  U.  S.  426,  88 
SCt  174,  67  L.  ed.  384,  46  LRANS   203. 

[a]  Embargoes. — it  is  a  violation 
of  the  act  for  an  Interstate  carrier 
at  the  request  of  a  consignee  who  is 
under  contract  to  receive  interstate 
shipments  to  declare  an  embargo  on 
the  shipments  and  to  refuse  cars  to 
shippers.  Menasha  Paper  Co.  v. 
Chicago,  etc.,  R.  Co.,  241  U.  S.  56,  36 
SCt    501. 

Hepburn  Act  see  supra  I  47. 

66.  Louisville,  etc.,  R.  Co,  v.  Hlg- 
don.  149  Ky.  321.  148  SW  26. 

67.  Chesapeake,  etc..  R.  Co.  v. 
Peed.  155  Ky.  696,  150  SW  472.  Ann 
Casl915C  460;  Seasongood  v.  Ten- 
nessee, etc.,  Transp.  Co..  54  SW  193, 
21  KyL  1142,  49  LRA  270.  See  also 
Infra  !  283. 

Speolflo  application  of  thfa  prin- 
ciple see  Infra  i  59. 

68.  Bell  v.  Norfolk  Southern  R. 
Co..  163  N.  C.   180.   79   SE  421. 

69.  See  Infra  IS   889.  939. 

80.  Contract  with  another  carrier 
not  to  receive  goods  destined  to  point 
beyond  Its  own  line  see  Infra  t  69. 

Excuse  for  failure  to  furnish  oars 
see  Infra  5  67. 

61.  Shaw  v.  Southern  Express  Co,, 
171  N.  C.  216,  88  SE  222. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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carrier  does  not  extend  to  the  acceptance  and  the 
immediate  transportation  of  freight  at  all  hazards 
and  in  all  circumstances."2  But  where  without 
fault  on  its  part  a  carrier  is  unable  to  perform  a 
service  due  and  demanded  it  must  promptly  notify 
the  shipper  of  its  inability,  otherwise  the  reception 
of  goods  without  such  notice  will  estop  the  carrier 
from  setting  up  what  would  otherwise  have  been 
a  sufficient  excuse  for  refusal  to  accept  the  goods 
or  for  delay  in  shipment  after  they  had  been  re- 
ceived.** 

Dangerous  or  prohibited  articles.  Common  car- 
riers cannot  be  compelled  to  carry  goods  dangerous 
in  their  nature,  such  as  nitroglycerine,  dynamite, 
etc.;*4  and  it  has  been  said  that  where  there  is 
reasonable  ground  to  suspect  that  the  articles  offered 
are  of  such  a  character  and  dangerous,  the  carrier 
has  a  right  to  demand  an  examination  of  them ;  but 
without  any  reasonable  ground  for  suspicion  it 
cannot  compel  the  shipper  to  disclose  the  character 
of  goods  offered  for  shipment."  So  if  the  goods  are 
such  as  are  prohibited  by  law  from  being  trans- 
ported, the  carrier  is  justified  in  refusing  to  receive 
and  to  carry  them.84 

Goods  injurious  to  public  health.  A  carrier  is  not 
required  to  receive  goods  intended  for  shipment 
which  are  injurious  to  the  public  health,  or  to  the 
peace  or  morals  of  others. 

Military  control  of  carrier's  line.  It  is  a  suffi- 
cient excuse  for  failure  of  a  carrier  to  perform  its 
common-law  duty  to  receive  and  transport  freight 
that   its  road  was  under  the  military  control  of 


_  89.     Mauldln  v.  Seaboard  Air  Line 
R.  Co..  78  8.  C.  9.  52  SE  677. 

63.  Eastern  R.  Co.  v.  Littlefleld, 
137  U.  S.  140,  35  SCt  489,  59  L.  ed. 
878.     And  see  infra  I  412. 

•4.  U.  S. — New  York  Cent.  R.  Co. 
v.  Lockwtood.  17  Wall.  867,  21  L.  ed. 
(27. 

Cal. — California  Powder  Works  v. 
AtlahMc.  etc.  R.  Co.,  113  CaL  829,  45 
P  (91.  1«  LRA  648  and  note. 

N.  T. — Peo.  v.  Babcock,  16  Hun 
313. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Irvine. 
85  Va.  217,  7  SE  213,  1  LRA  110; 
Norfolk,  etc,  R.  Co.  v.  Irvine,  84  Va. 
553.  E   SE  632. 

Can. — Rex  v.  Michigan  Cent.  R 
Co.,  10  OntWR  660. 

[a]  Discrimination  allowable. — 
Carriers  may  Impose  conditions  with 
reference  to  the  carriage  of  such 
articles  which  amount  to  a  discrim- 
ination as  between  them  and  ordi- 
nary goods  and  merchandise.  Cali- 
fornia Powder  Works  v.  Atlantic, 
etc..  R.  Co.,  113  Cal.  329,  45  P  691,  36 
LRA  648. 

65.  Norfolk,  etc.,  R.  Co.  v.  Irvine, 
35  Va.  217.  7  SE  233,  1  LRA  110; 
Norfolk,  etc.,  R.  Co.  v.  Irvine,  84  Va, 
653.  6  SE  532.  See  also  Rex  v.  Mich- 
igan Cent.  R  Co..  10  OntWR  660 
(where  It  was  said  to  be  the  clear 
duty  of  those  offering  such  goods  for 
shipment  to  notify  the  carrier  of 
their  nature.  In  order  that  all  pre- 
cautions might  be  taken). 

68.  U.  S.— Bluthenthal  v.  South- 
ern R.  Co..  84  Fed.  920. 

Ala. — Southern  R.  Co.  v.  Wallace, 
175  Ala.   72,   56  S   714. 

Ida. — Crescent  Brewing  Co.  v.  Ore- 
gon Short  Line  R.  Co.,  24  Ida.  106, 
132  P  975. 

Iowa. — Milwaukee  Malt  '  Extract 
Co.  v.  Chicago,  etc..  R.  Co.,  73  Iowa 
It,  14  NW  761. 

N.  Y— Dettrich  v.  Fargo,  52  Misc. 
MO.  102  NTS   720. 

Vt.— State  v.  Ooss,  59  Vt.  266.  9 
A  829,  69  AmR  706. 

fa]  Intoxicating  liquors. — (1)  The 
principle  stated  In  the  text  has  been 
applied  in  respect  to  intoxicating 
liquors,  the  transportation  of  which 
Is  prohibited  by  the  state.  Lelsy 
Brewing  Co.  v.  Atchison,  etc.,  R.  Co., 


226  Fed.  763.  141  CCA  8;  U.  8.  v. 
Oregon-Washington  R.,  etc,  Co.,  210 
Fed.  378;  Crescent  Brewing  Co.  v. 
Oregon  Short  Line  R.  Co.,  24  Ida. 
106,  132  P  975;  Milwaukee  Malt  Ex- 
tract Co.  v.  Chicago,  etc,  R  Co.,  73 
Iowa  98,  34  NW  761;  State  v.  Ooss. 
69  Vt.  266.  9  A  829,  69  Air.R  706. 
(2)  However,  an  Interstate  carrier 
cannot  refuse,  under  the  Webb-Ken- 
yon  Act,  to  accept  shipments  of  In- 
toxicants into  North  Carolina,  where 
the  liquors  were  Intended  for  per- 
sonal use,  and  the  Importation  of 
liquors  for  that  purpose  was  not 
prohibited.  Bristol  Distributing  Co. 
v.  Southern  Express  Co.,  117  Va.  7, 
83  SE  1084.  (3)  And  a  common  car- 
rier, able  and  accustomed  to  trans- 
port intoxicating  liquors  from  one 
city  to  another,  cannot  lawfully  re- 
fuse so  to  do  because  of  the  passage 
by  one  of  the  cities  of  an  invalid 
ordinance  prohibiting  the  transpor- 
tation and  delivery  of  liquor  within 
the  city  without  the  payment  of  a 
license  fee.  Southern  Express  Co. 
v.  R.  M.  Rose  Co..  124  Ga.  681.  63 
SE  185.  5  LRANS  619. 

[b]  Quarantine. — If  a  shipper  con- 
tracted for  the  transportation  of  cat- 
tle and  a  horse  In  one  car,  and  the 
shipment  of  the  cattle  was  prevented 
by  legal  quarantine,  and  the  shipper 
refused  to  permit  the  horse  to  be 
shipped  separately,  he  could  not  re- 
cover against  the  carrier  for  failure 
to  deliver  the  horse  at  destination. 
Southern  R.  Co.  v.  Wallace,  175  Ala. 
72,  56  S  714. 

[c]  Shipment  In  violation  of  game 
laws.— Under  the  statutes  of  New 
York  (Forest,  Fish,  and  Game  Law 
i  8,  as  amended  by  L.  [19061  p  1337 
c  478  5  2)  prohibiting  The  shipment 
of  deer,  whether  wild  or  domesti- 
cated, a  common  carrier  may  refuse 
to  ship  the  meat  of  domesticated 
deer  which  belong  to  plaintiff  and 
are  not  kept  in  close  confinement, 
although  such  deer  were  killed  to 
prevent  them  from  Injuring  others 
and  to  preserve  the  herd.  Deitrich 
v.  Fargo,  52  Misc.  200,  102  NTS  720. 

67.  Coweta  County  v.  Central  of 
Georgia  R.  Co.,  4  Ga.  A.  94,  60  SE 
1018.  And  See  Craddock  v.  Wells- 
Fargo  Co.   Express,   68   Tex.   Civ.   A. 


the  'federal  government.**  And  the  fact  that  the 
carrier  had  contracted  to  transport  the  goods  makes 
no  difference,  where  the  suit  is  not  on  the  contract 
bnt  in-  tort  for  a  failure  to  perform  its  common-' 
law  duty.** 

Exposure  of  goods  to  unusual  dangers.  A  car- 
rier may  refuse  to  receive  goods  for  transportation 
when  the  goods  will  be  exposed  to  peculiar  and  un- 
usual dangers,  such  as  the  fury  of  a  mob,  the 
capture  by  hostile  military  forces,'0  or  floods  of 
such  a  character  as  fail  within  the  legal  definition 
of  an  act  of  God  and  which  threaten  the  carrier's 
railroad  tracks  with  inundation;71  and  the  mere 
fact  that  the  car  containing  the  goods  had  been 
placed  on  a  connecting  carrier's  track  by  the  initial 
carrier  does  not  affect  the  operation  of  this  rule.™ 

Exposure  to  disease.  A  railroad  can  decline  to 
accept  a  shipment  of  live  stock  by  showing  that 
its  stockyard,  where  it  is  required  by  federal  stat- 
ute to  rest  cattle  in  transit,  is  infected  with  a  con- 
tagious disease,  of  which  it  had  no  knowledge  in 
time  to  remedy  the  condition." 

A  Strike  on  the  line  of  the  carrier  greatly  em- 
barrassing and  in  some  instances  preventing  the 
movement  of  its  trains  constitutes  a  sufficient 
ground  for  its  refusal  to  accept  goods  for  trans- 
portation.7'' 

An  unprecedented  and  unexpected  rush  of  "busi- 
ness may  constitute  a  sufficient  excuse  for  not  re- 
ceiving goods  for  shipment  until  such  emergency 
can  in  the  regular  and  usual  course  of  business  be 
removed.75 

561,  126  SW  59  (holding  that  Act 
Febr.  12,  1907  [Acts  (1907)  c  4],  Im- 
posing a  tax  on  persons  carrying 
liquor  C.  O.  D.,  was  sufficient  to  war- 
rant an  express  company  in  refusing 
to  carry  liquor  In  that  manner,  since 
it  could  either  pay  the  license  tax 
or  refuse  to  carry  the  liquor  C. 
O.  D.). 

68.  Phelps  v.  Illinois  Cent.  R.  Co., 
94  111.  548;  Illinois  Cent.  R.  Co.  v. 
Hornberger,  77  111.  467;  Illinois  Cent. 
R.  Co.  v.  Cobb,  64  111.  128;  Illinois 
Cent.  R  Co.  v.  Ashmead,  58  111.  487. 

69.  Phelps  v.  Illinois  Cent.  R.  Co., 
94  I1L  548. 

70.  Edwards  v.  Sherratt,  1  East 
604.  102  Reprint  233.  See-  also  Pear- 
son v.  Duane.  4  Wall.  <U.  S.)  605,  18 
L.  ed.  447:  Illinois  Cent.  R  Co.  v. 
Schwartx,  13  111.  A.  490  (recognising 
the  rule). 

71.  Gray  v.  Wabash  R.  Co.,  119 
Mo.   A.    144,    96    SW    983. 

79.  Gray  v.  Wabash  R.  Co.,  119 
Mo.  A.  144,  149,  95  SW  983  (where 
It  was  said:  "The  placing  of  freight 
upon  the  connecting  carrier's  tracks 
does  not  in  the  least  enhance  Its 
legal  duty.  It  amounts  only  to  an 
arrangement  for  convenience  between 
carriers.  To  say  that  a  carrier  is 
bound  under  all  conditions  to  accept 
freight  so  placed  upon  Its  connect- 
ing track  would  be  doing  violence  to 
the  plainest  principles  of  common 
right.  In  this  Instance  defendant's 
tracks  were  threatened  with  inunda- 
tion from  an  Impending  and  un- 
precedented flood  of  water,  which 
finally  culminated  In  great  disaster 
to  railroads  and  shipments  and  in- 
terruption of  all  kinds  of  transporta- 
tion for  several  days.  Under  such 
conditions,  defendant  had  the  right 
to  refuse  plaintiff's  property  in  order 
to  avoid  liability  for  Its  loss  or  dam- 
age which  was  then  threatened"). 

73.  Nashville,  etc..  R.  Co.  v.  Far- 
rell.  (Ala.  A.)  70  S  986. 

74.  Pittsburg,  etc..  R  Co.  v.  Hoi- 
lowell.  65  Ind.  88.  32  AmR  (3;  Gal- 
veston, etc..  R.  Co.  v.  Karrer.  (Tex. 
Civ.   A.)    109  SW  440. 

76.  St.  Louis,  etc..  R.  Co.  v.  Laser 
Grain  Co.,  120  Ark.  119,  179  SW  1S9; 
St.    Louts    Southwestern    R.    Co.    v. 
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Failure  to  tender  goods  in  required  time.  -The 
carrier  is  entitled  to  insist  on  a  reasonable  time  for 
the  making  up  of  trains,  and  to  that  end  may  pro- 
vide that  no  freight  will  be  carried  on  a  particular 
train,  unless  delivered  at  the  depot  a  prescribed 
time  before  the  departure  of  the  train.76 

Defective  packing,  etc.  Where  goods  offered  for 
transportation  are  defectively  packed,  so  that  from 
their  nature  and  from  the  nature  of  the  journey 
extra  care  would  be  necessary  and  extra  risk  en- 
tailed, the  carrier  may  refuse  to  receive  them." 
Similarly,  it  has  been  held  that  no  connecting  car- 
rier is  bound  to  receive  goods  tendered  to  it  for 
transportation  if  at  the  time  they  are  not  in  fit  con- 
dition for  shipment,™  and  that  it  may,  as  a  con- 
dition of  receiving  damaged  goods,  require  indem- 
nity against  damages  which  may  result  from  their 
condition.79 

Other  excuses.  The  fact  that  the  point  to  which 
freight  is  to  be  consigned  is  not  a  regular  station 
at  which  an  agent  of  the  carrier  is  maintained 
affords  no  excuse  for  the  carrier  refusing  to  receive 
the  freight  for  transportation.80  A  railroad  com- 
pany cannot  refuse  to  accept  and  transport  coal 
tendered  by  a  shipper  on  the  ground  that  it  is  of 
inferior  quality,  to  other  coal  also  produced  on  its 
line,  and  that  the  marketing  of  such  coal  will  in- 
juriously affect  the  sale  and  consequently  the  ship- 
ment of  coal  of  the  superior  quality.81  Refusal  of 
a  shipper  to  pay  demurrage  charges  for  detention 


of  cars,  occasioned  as  much  by  the  fault  of  the 
carrier  as  by  his  own  fault,  is  no  ground  for  dis- 
continuance of  car  service.82  After  cars  have  been 
provided,  in  response  to  notice  from  the  shipper, 
the  carrier  will  not  be  relieved  from  liability  for 
refusing  to  accept  the  property  offered  for  trans- 
portation in  such  cars,  on  the  ground  that  there  is 
an  unusual  and  unprecedented  demand  at  that  time 
and  place  by  others.88 

[$  57]  B.  Conditions  Precedent  to  Eight  of 
Transportation — 1.  Tender  of  Goods.84  Before  one 
can  claim  damages  from  a  common  carrier  for  re- 
fusing a  shipment,  it  must  appear  that  a  tender 
was  made  of  the  articles  to  be  shipped85  to  some 
person  having  authority  to  act  for  the  carrier  in 
shipment  matters,86  and  that  the  shipper  was  then 
ready  and  able  to  perform  his  part  of  the  contract.87 
But  what  constitutes  such  tender  must  depend  on 
all  the  circumstances.88  A  tender  of  the  goods  is, 
however,  unnecessary  where  the  proposed  shipper 
has  been  informed  in  advance  that  the  goods  will 
not  be  accepted.89  And  if  there  is  a  regulation  as 
to  the  time  when  goods  should  be  tendered  it  must 
be  reasonable.90 

[$  58]  2.  Prepayment  of  Charges.  A  carrier 
may  make  prepayment  of  freight  a  condition  of 
furnishing  transportation;91  but  unless  prepayment 
is  required,  failure  to  tender  charges  in  advance 
will  not  be  an  excuse  for  refusing  to  transport.9* 
If  the  bill  of  lading  provides  for  payment  of  charges 


Clay  County  Gin  Co.,  77  Ark.  857,  9* 
SW  681. 

TO.  Farmer  v.  London  R.  Co.,  L. 
R  1  C.  P.  588;  Lane  v.  Cotton,  1  Ld. 
Raym.  646,  91  Reprint  1382. 

77.  U.  S. — The  David  &  Caroline, 
7  F.  Cas.  No.  3,593,  5  Blatchf.  266. 

Ala. — Atlantic  Coast  Line  R  Co.  v. 
Rice,  169  Ala.  265,  52  S  918,  29  LRA 
NS  1214  and  note,  AnnCasl912B  389. 

111. — Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  98  111.  A.  311  [aft  200  111. 
636.  66  NE  326,   93  AmSR  2181. 

Ind. — Fitzgerald  v.  Adams  Express 
Co.,  24  Ind.  447,  87  AmD  341  (money 
insufficiently  secured  and  addressed). 

Minn. — Northwestern  Marble,  etc., 
Co.  v.  Williams,  128  Minn.  514,  151 
NW  419,  LRA1915D  1077  and  note. 

Oh. — Union  Express  Co.  v.  Graham, 
26  Oh.  St.  595. 

Eng\ — Munster  v.  South  Eastern  R. 
Co.,  4  C.  B.  N.  S.  676,  93  ECL  676, 
140  Reprint  1257;  Hart  v.  Baxendale, 
6  Exch.  769,  156   Reprint  765. 

See  Coweta  County  v.  Central  of 
Georgia  R.  Co.,  4  Ga.  A.  94,  60  SE 
1018. 

[a]  Dangerous  oar  of  oonnectlng 
earrler.— Under  Rule  No.  26  of  the 
railroad  commission,  providing  that 
no  carrier  should  be  required  to  ac- 
cept for  carriage  any  goods  unless 
they  are  In  such  condition  and  so 
prepared  for  shipment  as  to  render 
the  transportation  reasonably  safe, 
and  under  the  common  law,  a  tender 
of  a  carload  of  such  commodities  as 
under  the  rules  of  the  commission 
are  to  be  loaded  by  the  shipper  is 
not  a  good  tender,  where  the  car  on 
which  the  goods  were  when  offered 
for  transportation  was  the  car  of  an- 
other line  and  was  marked  as  In  bad 
order,  and,  although  offered  several 
times,  it  was  each  time  refused  by 
the  Inspector  because  of  such  dan- 
gerous condition.  Central  of  Geor- 
§la  R.  Co.  v.  Cook,  4  Ga.  A.  698,  62 
E  464. 

78.  Parair.ore  v.  Western  R.  Co., 
63  Ga.  383  (holding  that  one  rail- 
road company  is  not  bound  to  re- 
ceive cars  from  a  connecting  road 
loaded  with  hogs  so  crowded  that 
they  are  In  danger  from  suffocation, 
and  that  if  it  does  it  makes  the  act 
of  that  road  its  own,  and  Is  bound 
for    the    damages    resulting    to    the 


hogs  from  suffocation  or  Improper 
loading). 

79.  Gulf,  etc..  R.  Co.  v.  Frank, 
(Tex.  Civ.  A.)  48  SW  210;  Missouri 
Pac.  R  Co.  v.  Weisman,  2  Tex.  Civ. 
A.  486,  21  SW  426. 

SO.  Reld  v.  Southern  R.  Co.,  149 
N.  C.  423,  68  SE  112;  Alexander  v. 
Atlantic  Coast  Line  R.  Co.,  144  N.  C. 
93,  56  SE  697:  Normlle  v.  Northern 
Pac.  R.  Co.,  86  Wash.  21,  77  P  1087, 
67  LRA  271. 

81.  Olanta  Coal  Mln.  Co.  v.  Beech 
Creek  R.  Co.,  144  Fed.  150  [aff  158 
Fed.  86,  85  CCA  148]. 

S3.  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  R.  Co.,  74  Kan.  808,  88 
P  72. 

83.  Cross  v.  McFadden,  1  Tex.  Civ. 
A  461.   20  SW   846. 

84.  See  also  infra  i  70. 

85.  Ark. — Little  Rock,  etc.,  R.  Co. 
v.  Conatser,  61  Ark.  660.  32  SW 
1067. 

Ky. — Seasongood  v.  Tennessee, 
etc.,  Transp.  Co.,  54  SW  193,  21  KyL 
1142,  49  LRA  270. 

Minn. — Richey,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co.,  110  Minn.  347,  125 
NW  897. 

Mo. — Hoffman  Heading,  etc.,  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  119  Mo.  A.  496, 
94  SW  597. 

N.  J. — Lannlng  v.  Sussex  R.  Co., 
1  N.  J.  L.  J.  21. 

86.  Hoffman  Heading,  etc.,  Co.  v. 
St.  Louis,  etc.  R.  Co.,  119  Mo.  A.  495, 
94  SW  697. 

[a]  Refusal  by  an  agent  (1)  will 
render  the  carrier  liable  if  the  agent 
is  permitted  by  the  carrier  to  hold 
himself  out  as  authorised  to  receive 
freight  in  such  manner  as  to  Justify 
the  belief  that  he 'has  such  author- 
ity. Seasongood  v.  Tennessee,  etc., 
Transp.  Co.,  64  SW  193,  21  KyL  1142, 
49  LRA  270.  (2)  Refusal  by  the 
agent,  on  the  ground  of  personal 
animosity  between  himself  and  the 
shipper,  will  render  the  carrier  lia- 
ble. Lannlng  v.  Sussex  R.  Co.,  1  N. 
J.  L.  J.  21. 

87.  Richey,  etc.,  Co.  v.  Northern 
Pac.  R.  Co.,  110  Minn.  347.  126  NW 
897. 

88.  Richey,  etc.,  Co.  v.  Northern 
Pac.  R  Co.,   110  Minn.  847.  125   NW 


897. 
[a] 


Tender    bald    sufflolent. — (1) 


There  was  a  sufficient  tender  of  live 
stock  for  shipment  to  warrant  a  re- 
covery for  failure  to  furnish  cars, 
where  the  shipper,  acting  under  In- 
structions from  the  railroad's  agent, 
after  request  for  the  cars  had  been 
made,  kept  the  stock  ready  for  ship- 
ment within  a  short  distance  of  the 
station,  there  being  no  accommoda- 
tion for  keeping  them  at  the  station. 
St.  Louis,  etc.,  R.  Co.  v.  Osier.  86 
Ark.  179,  110  SW  593,  17  LRAXS  327. 
See  also  St.  Louis,  etc..  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark.  373. 
99   SW   876.      (2)   And  where  a  ship- 

?er  demands  cars  at  Its  warehouse 
or  the  transportation  of  goods,  the 
fact,  particularly  when  communi- 
cated to  the  carrier,  that  the  goods 
to  be  shipped  are  prepared  and  Im- 
mediately available  for  shipment  Is 
a  sufficient  tender  to  the  carrier. 
Richey,  etc.,  Co.  v.  Northern  Pac.  R. 
Co.,   110   Minn.   347,   125   NW  897. 

89.  Atlantic  Coast  Line  R.  Co.  v. 
Geraty,  166  Fed.  10,  91  CCA  602,  20 
LRANS  310;  Louisville,  etc..  R  Co. 
v.  Godman,  104  Ind.  490,  4  NE  163: 
Houston,  etc.,  R.  Co.  v.  Campbell.  91 
Tex.  551,  46  SW  2.  43  LRA  225: 
Texas,  etc,  R  Co.  v.  Nicholson.  61 
Tex.  491. 

90.  '  Alsop  v.  Southern  Express  Co.. 
104  N.  C.  278,  10  SB  297,  6  LRA 
271. 

91.  Illinois  Cent.  R.  Co.  v.  Frank- 
ehberg,  64  111.  88,  5  AmR  92;  Galena, 
etc,  R.  Co.  v.  Rae,  18  111.  488.  68 
AmD  674:  Fitch  v.  Newberry.  1 
Dougl.  (Mich.)  1.  40  AmD  33;  Wilder 
v.  St.  Johnsbury,  etc.,  R  Co.,  66  Vt. 
636,  30  A  41. 

98.  Galena,  etc.,  R.  Co.  v.  Rae,  18 
111.  488,  68  AmD  574;  Cleveland,  etc.. 
R.  Co.  v.  Perishow,  61  111.  A.  179; 
Lord  v.  Maine  Cent.  R.  Co.,  105  Me. 
256,  74  A  117:  Wilson  v.  Grand  Trunk 
R.  Co.,67   Me.   188,  2  AmR  26. 

[a]  thill,  where  a  person  contracts 
with  a  railroad  company  for  a  car 
ln  which  to  ship  stock  by  a  certain 
time,  he  will  not  be  precluded  from 
recovering  damages  for  the  failure 
to  furnish  the  car  because  he  did 
not  tender  to  the  company  the 
freight  charges  in  advance,  there 
being  no  demand  therefor.  Cleve- 
land, etc.,  R.  Co.  v.  Perishow,  61  111. 
A.   179. 


For  later  oases,  developments  and  changes  tn  the  law  see  cumulative  Annotations,  hum  title,  page  and  note  number. 
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at  the  end  of  transportation,  failure  to  tender  such 
charges  in  advance  will  not  be  a  defense  for  refusal 
to  receive.88 

[$  59]  E.  Transportation  to  Points  beyond 
Carrier's  Line."  It  is  elementary  that  a  carrier 
has  no  right  to  refuse  to  receive  freight  merely 
because  it  is  destined  to  a  point  beyond  its  own 
line,  it  being  the  duty  of  the  carrier  to  carry  the 
freight  to  the  end  of  its  line,  and  there  to  deliver 
it  to  a  connecting  carrier  to  be  forwarded.*5  And 
as  a  consequence  of  this  rule  a  contract  by  one  car- 
rier with  another  that  it  will  not  receive  goods, 
destined  to  a  point  beyond  its  own  line  is  illegal 
and  furnishes  no  excuse  for  its  refusal  to  receive 
goods  so  destined."  Nevertheless,  in  the  absence 
of  some  constitutional  or  statutory  provision,  a 
railroad  company  or  other  common  carrier  cannot  be 
required' to  transport  goods  to  a  point  beyond  its  ■ 
line,*7  and  it  is  not  liable  for  damages  resulting 
from  the  unloading  at  the  end  of  its  line  in  the 
absence  of  negligence.88  However,  the  carrier  may 
by  contract,""  or  by  holding  itself  out  so  to  do,1 
assume  the  obligation  of  transporting  goods  to 
points  beyond  its  line,  and  one  who  holds  himself 
out  as  a  carrier  of  goods  between  two  places  is 
bound  to  transport  goods  between  such  places,  al- 


though one  of  them  is  outside  of  the  country  in 
which  the  transportation  is  commenced.3  It  has 
been  held,  however,  that  the  fact  that  a  carrier  has 
on  certain  occasions  transported  cars  from  the 
initial  point  of  the  shipment  to  a  terminal  point  be- 
yond its  line  will  not  alone  suffice  to  impose  on  it 
the  duty  of  doing  so.8  As  is  subsequently  shown, 
the  common-law  rule  that  the  carrier  cannot  be 
required  to  transport  goods  to  a  point  beyond  its 
own  line  has  been  entirely  abrogated  by  the  Car- 
mack  amendment  so  far  as  shipments  subject  to 
that  act  are  concerned.4 

[i  60]  F.  Mandamus  or  Injunction  to  Compel 
Transportation.5  Where  a  railroad  company  refuses 
to  discharge  its  duty  to  receive  and  carry  freight, 
a  mandamus  may  issue,  at  the  suit  of  the  state,  to 
compel  a  discharge  of  such  duties.0  Such  a  com- 
pany, being  a  quasi  public  institution,  is  subject  to 
especial  obligations,  and  it  is  no  defense  to  an  ap- 
plication for  such  a  writ  that  the  state  has  suffered 
no  injury  and  that  private  persons  have  an  adequate 
remedy  by  suit  at  law.7  As  is  subsequently  shown, 
a  shipper  may  maintain  an  action  for  damages  for 
refusal  to  transport,8  and  it  has  been  held  that  he 
has  no  right  to- a  writ  of  mandamus  to  compel  the 
carrier  to  furnish  transportation."    However,  a  writ 


93.  Chicago,  etc.,  R.  Co.  v.  Wol- 
cott.  141  Ind.  267,  89  NE  4S1,  60 
AmSR  320. 

94.  Duty  of  carrier  toy  water  to 
forward  shipment  see  Shipping-  [36 
Cyc  219J. 

96.  Chicago,  etc.,  R.  Co.  v.  Wol- 
cott.  141  Ind.  267.  89  NB  461,  60 
AmSR  320;  Pittsburg,  etc.,  R.  Co.  v. 
Morton,  61  Ind.  539,  28  AmR  682; 
Seasonsrood  v.  Tennessee,  etc., 
Transp.  Co.,  64  SW  198,  21  KyL  1142, 
49  LRA  270;  Reld  v.  Southern  R.  Co., 
153  N.  C.  490,  69  SB  618.  See  also 
infra  i   880. 

96.  Seaaongood  v.  Tennessee,  etc., 
Transp.  Co.,  64  SW  193,  21  KyL,  1142, 
49  LRA  270. 

[a]  *•  Snob  *n  agreement  la  Illegal 
and  not  enforceable  even  between 
parties  thereto.  Much  less  can  it 
excuse  a  party  for  refusing  to  dis- 
charge its  duty  as  a  common  carrier 
as  to  the  third  party."  Seasongood 
t.  Tennessee,  etc,  Transp.  Co.,  64 
SW  193.  194,  21  KyL,  1142,  49  LRA 
270. 

97.  U.  S. — Memphis,  etc.,  R.  Co. 
t.  Southern  Express  Co.,  117  U.  S.  1, 
6  SCt  642,  29  11  ed.  791;  Atchison, 
etc..  R.  Co.  v.  Denver,  etc.,  R.  Co., 
110  U.  S.  667.  4  SCt  185,  28  L.  ed. 
291;  Little  Rock,  etc.,  R.  Co.  v.  St 
Louis,  etc.  R.  Co.,  41  Fed.  669. 

Ala. — Lotspelch  v.  Georgia  Cent., 
etc,  R.  Co.,  73  Ala.  806. 

Fla. — State  v.  Louisville,  etc,  R. 
Co..  51  Fla.  311,  40  S  885. 

Ga. — Seaboard  Air-Line  R  Co.  v. 
Dixon.  140  Ga.  804,  79  SB  1118;  Cen- 
tral of  Georgia  R.  Co.  v.  Murphy,  116 
Ga.  863.  43  SB  265,  60  LRA  817; 
State  v.  Wrlg-htaville,  etc.,  R.  Co., 
104  Ga.  437,  30  SB  891;  Coles  v.  Cen- 
tral R_,  etc..  Co.,  86  Ga.  261,  12  SB 
749;  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence,  6  Ga.  A.  615,  66  SB  583. 

111. — Fed.  v.  Chicago,  etc,  R.  Co., 
55  I1L  95,  8  AmR  631. 

Iowa. — Baker  v.  Chicago,  etc.  R. 
Co,  73  Iowa  389.  36  NW  460;  Cobb  v. 
Illinois  Cent.  R.  Co.,  88  Iowa  601. 

Kan. — Southern  Kansas  R.  Co.  r. 
Duncan.  40  Kan.  503,  20  F  196. 

Ky. — Seasongood  v.  Tennsssee,  etc., 
Transp.  Co.,  64  SW  198,  21  KyL  1142, 
49  LRA  27d. 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
114  Me.  287,  96  A  223. 

Mo— Keithlev  v.  Lusk,  190  Mo.  A. 
488.  177  SW  766. 

.  N.  C. — McConnell  v.  New  York 
Cent.  R.  Co.,  163  N.  C.  504.  79  SE 
974. 

Tenn. — Post  v.  Southern  R.  Co.,  108 
Tenn.  184,  62  SW  801,  56  LRA  481; 
Merchants'   Dispatch   Transp.   Co.  ▼. 


Bloch,  86  Tenn.  416,  6  SW  881,  6  Am 
SR  847. 

Tex. — Hunter  v.  Southern  Pac.  R. 
Co..  76  Tex.  195,  13  SW  190;  Quanah, 
etc.,  R.  Co.  v.  Warren,  (Civ.  A.)  184 
SW  232. 

Can.— Grand  Trunk  R.  Co.  v.  Mc- 
Millan, 16  Can.  S.  C.  643. 

[a]  Power  of  state  railroad  com- 
missioners to  oompel  transportation. 
—  The  railroad  commissioners  of  the 
state  of  Florida,  acting  under  the 
authority  of  Const,  art  16  f  30,  by 
the  amendment  of  art  5  |  86,  adopted 
in  1898,  and  by  L.  (1899)  p  76  c  4700 
have  no  power  to  require  a  railroad 
company  to  transport  freight  from- 
any  point  on  its  own  line  within  the 
state  to  a  destination  on  a  connect- 
ing line,  when  It  does  not  appear 
that  it  holds  Itself  out  to  the  pub- 
lic to  perform  such  services,  nor 
have  •  the  railroad  commissioners 
power  to  impose  penalties  on  a  rail- 
road which  refuses  compliance  with 
such  an  order.  State  v.  Louisville, 
etc.,  R.  Co.,   51  Fla.   811,   40  S  886. 

SB.  Galveston,  etc,  R.  Co.  v. 
Jones,    (Tex.)   134  SW  828. 

SO.     See  Infra  f  848. 

1.  Georgia  Coast,  etc,  R.  Co.  v. 
Durrence,  6  Ga.  A.  615,  65  SE  683; 
Chicago,  etc.,  R.  Co.  v.  Wolcott,  141 
Ind.  267,  39  NE  451.  50  AmSR  820; 
Bullard  v.  American  Express  Co.,  107 
Mich.  695,  65  NW  651,  61  AmSR  358 
and  note,  83  LRA  66;  Avinger  v. 
South  Carolina  R.  Co.,  29  S.  C.  266, 
7  SB  498,  18  AmSR  716. 

[a]  If  an  express  company  estab- 
lishes limits  la  a  olty  beyond  which 
it  will  not  call  for  nor  deliver  pack- 
ages, one  outside  the  limits  thus 
reasonably  fixed  cannot  complain,  al- 
though In  another  direction  the 
limits  extend  further  from  the  com- 
pany's office.  Bullard  v.  American 
Express  Co.,  107  Mich.  695,  65  NW 
561,  61  AmSR' 858,  38   LRA  66. 

[b]  Branoa  line  operated  under 
lease.— The  duty  of  a  railroad  conr.- 

fiany  to  transport  to  points  on  its 
Ine  does  not  necessarily  extend  to 
a  branch  line  operated  under  a  lease. 
Avinger  v.  South  Carolina  R.  Co.,  29 
S.  C.   266,   7  SE  493,  13  AmSR  716. 

St.  Crouch  v.  London,  etc.,  R.  Co., 
14  C.  B.  266,  78  BCL  255,  25  Eng 
L&Eq  287,  139  Reprint  105. 

3.  Coles  v.  Central  R.,  etc.,  Co., 
86  Ga.  251,  12  SB  749. 

4.  See  Infra  {   841  et  seq. 

5.  Injunction  to  oompel  carrier  to 
furnish  oars  see  infra   §   78. 

Mandamus  to  oompel  connecting 
oarrler  to  receive  freight  see  infra 
I  902. 


8,  U.  S. —  Union  Pac  R.  Co.  v. 
Hall.  91  U.  S.  343,  23  L.  ed.  428;  Peo. 
v.  Colorado  Cent.  R.  Co.,  42  Fed.  638. 

Conn. — State  v.  Hartford,  etc,  R. 
Co.,  29  Conn.  638. 

Me. — State  Contra,  v.  Portland,  etc, 
R.  Cc,  63   Me.   269,   18  AmR  208. 

N.  Y. — Peo.  v.  New  York  Cent.,  etc., 
R.  Co.,  28  Hun  648,  3  NYClvProc  11, 
2  McCartyClvProc  346. 

N.  B.— Ex  p.  Atty.-Gen.,  17  N.  B. 
867. 

Taj  Season  for  rule. — "  We  cannot 
bring  our  minds  to  entertain  a  doubt 
that  a  railroad  corporation  is  com- 
pellable by  mandamus  to  exercise 
its  duties  as  a  carrier  of  freight  and 
passengers;  and  that  the  power  so 
to  compel  It  rests  equally  firmly  on 
the  ground  that  that  duty  is  a  pub- 
lic trust,  which  having  been  con- 
ferred by  the  State  and  accepted  by 
the  corporation  may  be  enforced  for 
the  public  benefit;  and  also  upon  the 
contract  ■  between  '  the  corporation 
and  the  State,  expressed  in  its  char- 
ter or  implied  by  the  acceptance  of 
the  franchise  (Abbott  v.  Johnstown, 
etc.,  Horse  R.  Co.,  80  N.  Y.  27,  86 
AmR  572);  and  also  upon  the  ground 
that  the  common  right  of  all  the 
people  to  travel  and  carry  upon 
every  public  highway  of  the  State 
has  been  changed  in  the  special  in- 
stance, by  the  legislature  for  ade- 
quate reasons  into  a  corporate  fran- 
chise, to  be  exercised  solely  by  a 
corporate  body  for  the  public  benefit, 
to  the  exclusion  of  all  other  persons, 
whereby  It  has  become  the  duty  of 
the  State  to  see  to  it  that  the  fran- 
chise so  put  in  trust  be  faithfully 
administered  by  the  trustee."  Peo.' 
v.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  543,  663,  3  NYClvProc  11,  2 
McCartyClvProc   345. 

7.  Peo.  v.  New  York  Cent,  etc, 
R.  Co.,  28  Hun  643,  8  NYClvProc  11, 
2  McCartyClvProc  845;  and  cases 
supra  note  6. 

[a]  Controversy  between  defendant 
and  its  employees  as  defense. —  The 
mere  fact  that  defendant  company 
Is  at  the  time  engaged  In  a  contro- 
versy with  its  employees  concerning 
an  increase  in  wages  will  not  con- 
stitute a  defense,  where  It  does  not 
appear  that  such  employees  have 
committed  any  unlawful  act  or  that 
there  was  any  Illegal  combination 
to  compel  them  to  stop  working. 
Peo.  v.  New  York  Cent.,  etc,  R.  Co.. 
28  Hun  643,  3  NYClvProc  11,  2  Mc- 
CartyClvProc 346. 
.  8.     See  Infra  5  61. 

».  Peo.  v.  New  York,  etc.,  R.  Co., 
22   Hun    (N.   Y.)    583.   540    (where  It 
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of  injunction  will  be  granted  enjoining  a  carrier 
from  refusing  to  receive  and  transport  goods  which 
it  is  bound  by  law  to  carry  when  the  goods  are  duly- 
presented  under  the  usual  rules  pertaining  to  the 
receipt,  forwarding,  and  delivery  of  goods.10  A 
suit  of  this  character  is  one  to  compel  the  perform- 
ance of  a  duty  imposed  on  it  by  law  and  is  within 
the  jurisdiction  of  the  courts,  and  complainant  is 
not  required  to  resort  in  the  first  instance  to  the 
interstate  commerce  commission.11  And  where  it  is 
alleged  that  defendant's  refusal  to  transport  com- 
plainant's goods  would  work  irreparable  damage 
to  his  business,  equity  jurisdiction  is  not  defeated 
on  the  ground  that  complainant  had  an  adequate 
remedy  at  law.12 

[4  61]  G.  Actions  for  Refusal  to  Transport — 
1.  Bight  to  Maintain  Action.13  The  neglect  or  re- 
fusal of  the  carrier  to  receive  and  transport  freight 
tendered  to  it  by  a  shipper  is  a  private  wrong  for 
which  he  is  entitled  to  recover,  in  an  action  at  law, 
such  damages  as  he  has  sustained.14 

[(62]  2.  Venue.  An  action  for  the  refusal  by 
a  railroad  company  to  issue  a  through  bill  of  lading 
over  its  road  to  a  point  on  the  line  of  a  connecting 
carrier  may  be  brought  in  the  county  of  the  point 
of  shipment,  or  in  the  county  of  defendant's  resi- 
dence." Where  a  carrier  is  sued  for  damages  result- 
ing from  its  wrongful  refusal  to  carry  plaintiff's 
goods  to  market,  and  there  is  nothing  in  the 
body  of  the  complaint  to  show  where  the  breach 
of  the  obligation  occurred,  the  action  is  presumably 


brought  in  the  proper  county,-  and  it  devolves  on 
the  carrier  to  show  that  the  breach  did  not  occur 
in  that  county  to  entitle  it  to  a  change  of  venue 
to  the  county  where  it  has  its  principal  place  of 
business.1' 

[$63]  3.  Parties.  In  actions  for  refusal  to 
transport  goods,  the  consignor  or  owner  is  the 
proper  party  to  bring  the  suit.1'  Where  suit  is 
brought  against  a  railroad  company  which  operates 
another  road  under  lease,  for  refusal  to  receive 
goeds  and  to  transport  them  over  the  leased  line, 
the  lessor  is  not  a  necessary  party  defendant.1* 

[4  64]  4.  Pleading  and  Evidence.1*  The  com- 
plaint30 should  allege  plaintiff's  capacity  to  sue,  as 
that  he  is  the  consignor  or  owner  of  the  property 
which  the  carrier  neglected  or  refused  to  carry,1 
that  defendant  is  a  common  carrier  for  hire,22  that 
■plaintiff  requested  defendant  to  carry  tne  goods 
and  was  ready  and  willing  to  pay  the  customary 
freight  charges,22  and  that  defendant  neglected  and 
refused  to  carry  the  goods.24  • 

Tender  of  charges.  It  need  not  be  alleged  that 
plaintiff  made  tender  of  the  money  for  the  freight ; 
an  averment  of  readiness  and  willingness  to  pay  is 
sufficient.25 

Means  of  transportation.  Nor  need  it  be  alleged 
that  defendant  had  room  and  means  for  transporta- 
tion when  it  was  demanded.  As  a  common  carrier 
is  liable  for  refusal  to  carry  without  reasonable 
excuse,  it  is  for  the  carrier  to  show  an  excuse,  and 
what  plaintiff  cannot  be  required  to  prove  he  should 


was  said:  "The  object  of  this  writ 
is  to  enforce  and  protect  legal  rights 
existing  without  any  other  appro- 
priate or  adequate  remedy.  It  is 
resorted  to  for  the  purpose  of  pre- 
venting a  failure  of  Justice,  and  not 
as  a  substitute  for  a  well-defined 
legal  action.  For  that  reason  alone, 
while  the  relator  had  a  clear  right 
to  have  his  property  carried  on  the 
terms  with  which  he  offered  compli- 
ance, and  has  been  Injured  by  the 
refusal  of  the  defendant  and  its 
officers  to  receive  and  transport  it, 
this  appeal  cannot  be  sustained.  His 
remedy  Is  by  an  action  to  recover 
damages,  and  not  by  the  interven- 
tion of  the  writ  of  mandamus  ").  But 
see  Loralne  v.  Pittsburg,  etc.,  R.  Co., 
205  Pa.  132,  136,  64  A  580,  61  LRA 
602  (holding*  that  mandamus  would 
He  at  the  suit  of  a  coal  miner  to 
compel  a  railroad  company  to  fur- 
nish cars,  which  it  had  refused  to  do 
unless  he  sold  his  coal  to  a  company 
controlled  by  the  president  of  the 
railroad  company,  and  that  it  was 
immaterial  that  other  shippers  were 
refused  cars  for  the  same  reason; 
and  in  support  of  this  view  it  was 
said:  "The  act  directs  that  when 
the  writ  is  sought  to  procure  the 
performance  of  a  public  duty  only 
the  proceeding  shall  be  in  the  name 
of  the  commonwealth  at  the  relation 
of  the  attorney  general  or  the  dis- 
trict attorney  of  the  proper  county, 
but  it  also  provides  in  the  3d  section, 
that  it  shall  issue  on  the  application 
of  any  person  beneficially  Interested. 
While  we  have  no  doubt,  that  these 
Words  would  give  standing  to  any 
one  Interested  to  make  application 
to  the  attorney  general  for  his  in- 
tervention, they  just  as  clearly  save 
to  each  person  the  right  existing 
before  the  act,  to  sue  out  the  writ 
when  he  seeks  to  protect  an  interest. 
special  to  himself  as  distinct  from 
the  general  public"). 

10.  Royal  Brewing  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  217  Fed.  146;  Cres- 
cent Liquor  Co.  v.  Piatt,  148  Fed. 
894. 

11.  Danciger  v.  Wells,  154  Fed. 
379 

13.     Roval     Brewing    Co.    v.     Mis- 
souri, etc..   R.   Co..   217   Fed.   146. 
13.     Action   for   failure   or   refusal 


to  furnish  can  see  Infra  J  71. 

14.  Peo.  v.  New  York  Cent.  R.  Co., 
68  HowPr  (N.  Y.)  291  [rev  on  other 
grounds  28  Hun  643];  Nelson  v.  At- 
lantic Coast  Line  R.  Co.,  166  N.  C. 
547,  82  SE  868.  And  see  infra  Jf  63. 
65. 

15.  Coles  v.  Central  R.,  etc.,  Co., 
82  Ga.  14»,  9  SE  127. 

16.  Chase  v.  South  Pac.  Coast  R. 
Co.,  83  Cal.  468,  23  P  532. 

17.  Lafaye  v.  Harris,  13  La.  Ann. 
553.  See  also  Pittsburgh,  etc..  R.  Co. 
v.  Morton,  61  Ind.  639,  28  AmR  682: 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5 
Ind.  A.  209,  31  NE  863;  Cobb  v.  Illi- 
nois Cent  R.  Co.,  38  Iowa  601  (all 
these  cases  recognizing  the  rule). 

18.  Lamar  v.  Russell,  77  Oa.  307, 
2  SE  467. 

IS.    In  actions  for  refusal  to  fur- 
»rs  see  infra  ii  71,  74. 

30.  [a]  Form  of  oomplalnt  based 
on  breach  of  oarrier's  common-law 
duty  to  transport. — Pittsburgh,  etc., 
R  Co.  v.  Morton,  61  Ind.  539,  28 
AmR  682. 

31.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton. 61  Ind.  539,  28  AmR  682;  Pitts- 
burgh, etc.,  R.  Co.  v.  Racer,  5  Ind.  A 
209,  31  NE  853;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601. 

S3.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682;  Pitts- 
burgh, etc.,  R.  Co.  v.  Racer,  6  Ind. 
A  209,  81  NE  853;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601;  Pickford 
v.  Grand  Junction  R.  Co.,  8  M.  &.  W. 
372,  151   Reprint  1083. 

33.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682;  Pitts- 
burgh, etc.,  R.  Co.  v.  Racer,  5  Ind.  A. 
209,  31  NE  863;  Pickford  v.  Grand 
Junction  R.  Co.,  8  M.  &  W.  372,  151 
Reprint   1083. 

34.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  539.  28  AmR  682;  Pick- 
ford V.  Grand  Junction  R.  Co..  8  M. 
&  W.  372,  151  Reprint  1083.      " 

36.  Central,  etc.,  R.  Co.  v.  Morris, 
68  Tex.  49.  3  SW  457;  Texas,  etc..  R. 
Co.  v.  Hays.  2  Tex.  A.  Civ.  Cas.  § 
390;  Pickford  v.  Grand  Junction  R. 
Co.,  8  M.  &  W.  872.  151  Reprint  1083. 

[al  Season  for  role. —  The  reason 
for  the  rule  that  an  allegation  of 
tender  is  unnecessary  is  well  stated 
In  Pickford  v.  Grand  Junction  R.  Co.. 
8  M.  &  W.  372.  377.  161  Reprint  1083, 


(where  the  court,  per  Parke,  B.,  said: 
"The  Conrt  think  that  this  is  not 
like  the  case  of  a  strictly  legal  ten- 
der, a  term  which  is  only  applicable 
where  an  absolute  duty,  such  as  the 

fiayment  of  an  antecedent  debt,  la 
m posed  on  the  party  making  it,  in 
which  case  the  tender  stands  in  the 
place  of  the  payment,  and  is  in  fact 
a  payment,  so  far  as  it  is  in  the 
power  off  the  party  tendering  to 
make  it  one,  but  which  remains  in- 
complete only  because  the  party  to 
whom  the  money  is  offered  refuses 
to  accept  it.  Such  a  tender  we  con- 
sider to  be  altogether  unnecessary  in 
the  present  case;  the  acts  to  be  done 
by  both  parties,  namely,  the  receipt 
of  the  goods,  and  the  payment  of  a 
reasonable  sum  for  their  carriage, 
being  contemporaneous  acts;  the 
carrier  being  bound  to  receive  the 
goods  on  the  money  being  paid  or 
tendered,  and  the  bailor  to  pay  the 
reasonable  amount  demanded,  on  the 
carrier's  taking  charge  of  the  goods. 
The  case  of  Rawson  v.  Johnson,  1 
East  203,  102  Reprint  79  .  .  .  clearly 
shew,  that  whenever  a  duty  Is  cast 
on  a  party  in  consequence  of  a  con- 
temporaneous -act  of  payment  to  be 
done  by  another,  it  is  sufficient  if 
the  latter  pay,  or  be  ready  to  pay, 
the  money,  when  the  other  party  Is 
ready  to  undertake  the  duty.  Here 
the  acts  to  be  done  by  the  plaintiffs 
and  defendants  are  altogether  con- 
temporaneous. The  money  is  not 
required  to  be  paid  down  by  the 
plaintiffs,  until  the  carrier  receives 
the  goods,  which  he  is  bound  to 
carry  ). 

[b]  Alder  by  verdict— -Plaintiff 
brought  suit  on  a  contract  to  carry 
cattle,  for  refusal  to  carry;  and  the 
declaration  alleged  that  for  certain 
hire  or  reward,  to  be  thereupon  paid 
by  plaintiff  to  defendant,  the  latter 
agreed  to  carry  said  stock.  It  was 
held  that  a  reasonable  construction 
of  the  contract  was  that  the  freight 
was  to  be  paid  at  the  end  of  the  car- 
riage, and  that  a  verdict  for  plaintiff 
should  not  be  arrested  because  the 
declaration  did  not  aver  a  readiness 
to  pay  the  charges  at  the  time  the 
contract  of  carriage  was  made.  Wa- 
terman v.  Vermont  Cent.  R.  Co..  25 
Vt.   707. 


'•'or  later  cases,  *' 


— ts  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  be  obliged  to  allege.16 

Point  of  destination.  If  the  aetion  is  based  on 
a  continuous  refusal  and  withholding  of  means  of 
transportation,  and  not  on  a  refusal  to  carry  any 
specific  lot  of  merchandise,  no  averment  as  to  the 
point  of  destination  is  necessary.27 

Damages.  In  alleging  a  basis  for  damages  caused 
by  a  continuous  refusal  to  transport,  it  is  sufficient 
to  charge  what  could  have  been  realised  from  sales, 
if  transportation  had  been  furnished,  and  the  result* 
ing  loss,  and  to  state  specifically  the  expenses  inci- 
dent to  the  detention. 

Plea  or  answer.  In  an  action  for  refusal  to  trans- 
port merchandise,  where  the  carrier  sets  up  as  an 
excuse  a  strike  on  its  line,  it  is  not  essential  that 
the  answer  should  further  allege  that  the  strike 
could  not  have  been  prevented  by  either  the  carrier 
or  civil  authorities,2*  this  is  a  higher  degree  of  dili- 
gence than  the  law  requires.30  A  plea  to  an  action 
for  refusal  to  transport  which  merely  alleges  that 
plaintiff,  on  defendant's  request  to  be  informed  as 
to  the  contents  of  the  consignment,  refused  to  give 
the  information,  and  which  does  not  allege  any 
reason  why  these  inquiries  were  made,  presents  no 
defense.*1 

Variance.  The  evidence  must  correspond  to  the 
theory  of  the  cofhplaint;  a  party  cannot  declare 
on  one  theory  and  recover  on  another.82 

Evidence.83  Under  the  Interstate  Commerce  Act, 
providing  that  the  certificate  of  the  secretary  of 
the  interstate  commerce  commission  shall  be  prima 
facie  evidence  of  the  correct  rate,  letters  of  an 
interstate  carrier's  general  freight  agent,  quoting 
an  incorrect  rate,  are  admissible  in  an  action  by  a 


shipper  for  damages  for  refusal  to. carry  goods  at 
the  regular  rate."  In  an  action  for  failure  to  trans- 
port property  where  plaintiff  shows  that  the  car- 
rier transported  goods  of  other  parties  engaged  in 
the  same  business,  and  who  applied  for  such  trans- 
portation after  plaintiff,  and  that  the  goods  depre- 
ciated in  value  owing  to  the  failure  to  transport, 
and  the  carrier  denies  these  facts  and  its  evidence 
tends  to  show  that  it  did  not  have  the  means  to 
transport  the  goods  owing  to  a  pressure  of  general 
business  on  the  road,  the  grant  of  a  new  trial  on 
the  ground  that  the  verdict  for  plaintiff  was  con- 
trary to  law  and  without  evidence  to  support  it  was 
within  the  discretion  of  the  court.80 

[$65]  5.  Damages.36  The  damages  recoverable 
for  refusal  to  receive  and  to  transport  goods  are 
those  which  naturally  and  proximately  flow  from 
such  refusal,87  and  are  not  confined  to  the  mere 
difference  between  the  correct  rate  and  the  quoted 
rate  where,  by  reason  of  the  higher  quotation,  the 
shipper  was  forced  to  forego  the  shipment  and  to 
sell  the  goods  at  a  loss.88  Where  the  carrier  refuses 
to  receive  or  to  carry  goods  properly  tendered  for 
transportation,  whether  it  thereby  merely  violates 
its  common-law  duty  or  also  breaks  a  special  con- 
tract, the  shipper  will  ordinarily  be  entitled  to  re- 
cover the  difference  between  the  market  value  of 
the  goods  at  the  point  to  which  they  were  destined 
at  the  time  they  would  have  arrived  there  had  the 
carrier  discharged  its  duty,  and  the  value  of  goods 
of  the  same  kind  and  quality  at  the  point  of  ship- 
ment at  that  time,  together  with  interest  and  less 
the  cost  of  transportation.89 

Damages  resulting  from  act  of  shipper.    Where, 


86.  Pittsburgh,  etc..  R.  Co.  y. 
Racer.  5  Ind.  A.  209,  SI  NB  863. 

ra]  Malm  under  Wisconsin  statute. 
—  In  an  action  against  a  company 
tor  delay  in  furnishing  cars,  under 
Rev.  St.  I  1798,  providing  that  "every 
railroad  corporation  shall,  upon  rea- 
sonable notice,  when  within  its  power 
to  do  so.  furnish^  suitable  cars  to  any 
person  applying  therefor,"  the  com- 
plaint must  allege  that  It  was  within 
the  power  of  defendant  to  furnish 
cars  at  the  time  demanded.  Rich- 
ardson v.  Chicago,  etc.,  R.  Co.,  61 
Wis.  696,    602,  21   NW  49. 

87.  Central,  etc.,  R.  Co.  v.  Morris, 
(8  Tex.  49  (where  the  court  said 
that  in  an  ordinary  case  such  an  al- 
legation might  be  necessary  and 
proper,  but  that  under  the  circum- 
stances of  the  case  at  bar,  plaintiffs 
could  make  no  contracts  to  deliver, 
because  they  could  not  get  the  nec- 
essary transportation  and  hence 
could  not  have  averred  the  points 
to  which  their  stock  was  to  be  car- 
ried). 

SS.  Hott  v.  Jackson,  172  Ala.  448, 
65  S  528:  Central,  etc.,  R.  Co.  v.  Mor- 
ris. 68  Tex.  49,  3  SW  487. 

[a]  Complaint  held  sufficient, — A 
complaint  alleging  that  defendant,  a 
common  carrier,  promised  and  agreed 
with  plaintiff,  for  a  reward,  to  re- 
ceive and  transport  some  staves  from 
a  designated  place,  that  plaintiff  was 
notified  by  defendant  to  have  the 
staves  prepared  for  loading,  and  that 
defendant  wrongfully  refused  to  ac- 
cept and  transport  the  staves  when 
tendered,  to  plaintiff's  damage,  was 
not  demurrable  for  falling  to  allege 
that  plaintiff  promised  and  agreed 
to  ship  the  staves  and  to  pay  the 
freight  thereon;  the  word  "agreed" 
being  defined  as  "  brought  into  har- 
mony, united  in  opinion,  settled  by 
consent."  and  the  allegation  that 
plaintiff  was  notified  by  defendant 
to  have  the  staves  prepared  for  load- 
ing showing  at  least  that  plaintiff 
was  to  accept  the  contract  by  act- 
ing, and  not  by  written  acceptance. 
Mott  v.  Jackson.  172  Ala.  448,  66  S 
628. 


89.  Galveston,  etc.,  R.  Co.  v.  Kar- 
rer,  (Tex.  Civ.  A)  109  SW  440. 

30.  Galveston,  etc.,  R.  Co.  v.  Kar- 
rer.  (Tex.  Civ.  A.)  109  SW  440. 

31.  Crouch  v.  London,  etc.,  R.  Co., 
14  C.  B.  256.  78  ECU  255,  25  EngL&Eq 
287,  139  Reprint  105. 

38.  Louisville,  etc.,  R.  Co.  v.  God- 
man,  104  Ind.  490,  4  NE  163  (holding 
that  an  action  for  refusal  to  carry 
is  not  sustained  by  proof  that  the 
stock  were  not  shipped  because  In 
loading  them  several  escaped  through 
a  defective  fence). 

33.  [a]  Evidence  to  show  delivery 
to  defendant  as  a  carrier,  or  any  pur- 
pose to  make  such  delivery,  held  In- 
sufficient. Nelson  v.  Atlantic  Coast 
Line  R.  Co..  166  N.  C.  547.  82  SB  868. 

[b]  Evidence  held  sufficient  to  go 
to  Jury  on  question  of:  (1)  Accept- 
ance of  the  goods  by  the  carrier's 
agent.  Nelson  v.  Atlantic  Coast  Line 
R.  Co.,  166  N.  C.  647.  82  SB  868.  (2) 
Delivery  of  goods  properly  wrapped 
and  marked.  Nelson  v.  Atlantic 
Coast  Line  R.  Co.,  supra.  (3) 
Whether  the  carrier  refused  to  trans- 
port the  goods  except  at  an  exces- 
sive rate.  Aldrich  v.  Southern  R. 
Co.,  96  S.  C.  427,  79  SE  316. 

34b  Aldrich  v.  Southern  R.  Co.,  95 
S.  C.  427,  79  SE  816. 

35.  Atlanta,  etc.,  B,  Co.  v.  Hol- 
corabe,  76  Ga.  590. 

38.  In  actions  for  failure  or  re- 
fusal to  furnish  oars  Bee  Infra  i  76. 

37.  St.  Louis,  etc.,  R  Co.  v.  Neel, 
56  Ark.  279,  19  SW  963;  Seasongood 
v.  Tennessee,  etc..  Transp.  Co.,  64 
SW  198,  21  KyL  1142,  49  LRA  270; 
Canal  Boat  Montgomery  v.  Kent,  20 
Oh.  54. 

[a]  Analogy  to  liability  of  Indi- 
vidual.— If  a  common  carrier  enters 
Into  a  contract  to  carry  goods  here- 
after and  refuses  to  comply  with  that 
contract,  we  suppose  it  will  be  liable 
to  the  same  amount  of  damages  and 
no  greater  than  would  any  Individual 
under  similar  circumstances.  Canal 
Boat  Montgomery  v.  Kent,  20  Oh.  64. 

[b]  Xioss  of  goods  by  theft, — It 
has  been  held  that  a  carrier  is  liable 
for  goods  lost  by  theft  while  tempo- 


rarily stored  in  its  warehouse,  on  its 
wrongful  refusal  to  receive  them  for 
shipment,  the  shipper  having  had  no 
reasonable  opportunity  to  make  a 
safer  disposition  of  such  goods.  On 
this  state  of  facts.  It  was  said:  "It 
can  hardly  be  doubted  but  that  the 
loss  of  the  goods  was  the  direct  re- 
sult of  appellee's  refusal  to  accept 
same."  Seasongood  v.  Tennessee,  etc., 
Transp.  Co,.  6i  SW  193,  194,  21  KyL 
1142,   49   LRA   270. 

38.     Aldrich    v.    Southern    R.    Co., 
95   S.  C.   427,   79   SE  316. 
•  39.     Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Neel,  66  Ark.  279,  19  SW  963. 

Ga, — Central  R.  Co.  v.  Logan,  77 
Ga.  804,  2  SE  466. 

111. — Galena,  etc.,  R.  Co.  v.  Rae,  18 
111.   488,  68  AmD  5^74. 

Iowa. — Bridgman  v.  The  Emily,  18 
Iowa  609. 

Ky. — Newport  News,  etc.,  R.  Co.  v. 
Mercer,  96  Ky.  475,  29  SW  301,  16 
KyL  555. 

La, — Armistead  v.  Shreveport,  etc, 
R.  Co.,  108  La.  171,  32  S  466. 

Mass. — Harvey  v.  Connecticut,  etc., 
Rivers  R.  Co.,  124  Mass.  421,  26 
AmR  673. 

Minn. — Cowley  v.  Davidson,  13 
Minn.  92. 

Miss. — Anderson  v.  Louisville,  etc., 
R.  Co.,  16  S  795. 

N.  Y.— Ogden  v.  Marshall.  8  N.  T. 
340,  69  AmD  497:  Peo.  v.  New  York, 
etc.,  R.  Co.,  22  Hun  533;  Bracket  v. 
McNair,  14  Johns.  170,  7  AmD' 447. 

Pa. — O'Conner  v.  Forster,  10  Watts 
418. 

S.  C. — Avinger  v.  South  Carolina 
R.  Co.,  29  S.  C.  265,  7  SE  493,  13 
AmSR   716. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith,  63  Tex.  322;  Galveston,  etc., 
R.  Co.  v.  Thompson,  (Civ.  A.)  44 
SW  8;  Inman  v.  St.  Louts  Southwest- 
ern R.  Co.,  14  Tex.  Civ.  A.  39,  37  SW 
37;  International,  etc..  R.  Co.  v. 
Starts.   (Civ.  A.)   33  SW  576. 

Wis. — Peet  v.  Chicago,  etc..  R.  Co., 
20  Wis.  594,  91    AmD  446. 

[a]     Thus,  the  measure  of   dama- 
ges, on  failure  of  a  carrier  to  trans- 
port grain  as  agreed,  is  the  difference 
Digitized  by  VJVJt/Vlv. 
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on  refusal  of  a.  carrier  to  comply  with  the  contract 
for  transportation,  the  shipper  abandons  the  ship- 
ment which  is  destroyed,  the  carrier  is  not  liable 
for  the  loss  resulting  from  snch  abandonment. 
Where  a  wrong  has  been  committed,  the  damaged 
party  mast  not  increase  it,  and  he  has  no  right  to 
complain  of  loss  sustained  by  his  willful  acts  of 
omission  or  commission.40 

Incidental  expenses  and  damages.  In  addition 
to  the  damages  mentioned,  the  carrier  will  be  liable 
for  any  injury  to  or  deterioration  in  the'  goods, 
resulting  from  its  breach  of  duty  or  of  a  special 
contract  to  transport,41  and  this  is  so  notwithstand- 
ing the  fact  that  the  deterioration  results  from 
something  inherent  in  the  nature  of  the  goods.42 
Furthermore  the  carrier  is  liable  to  the  shipper  for 
the  expense  of  keeping  and  caring  for  the  goods 
during  the  delay  caused  by  such  refusal.4*  Ex- 
penditures for  insurance  paid  on  the  goods  during 
the  period  of  delay  in  securing  transportation  are 
also  allowable,44  as  is  also  the  expense  of  delivering 
the  property  a  second  time  for  transportation.4* 


Special  damages.  In  accordance  with  well 
settled  principles,  only  such  damages  as  are  in  the 
contemplation  of  the  parties  when  they  make  their 
contract,  and  which  result  as  a  breach  of  it,  are 
properly  recoverable.  Hence  the  fact  that  the  ship- 
per, at  the  time  he  made  the  contract  with  the  car- 
rier, informed  its  agent  that  he  wished  to  make 
contracts  with  third  persons  for  the  sale  of  the 
goods  to  them,  and  the  further  fact  that  he  did 
make  such  contract  afterward,  do  not  entitle  a 
recovery  from  the  carrier  of  profits  which  would 
have  been  made  but  for  the  breach  of  the  contract 
of  carriage.4* 

Exemplary  damages.  If  the  refusal  is  the  result 
of  ill-wilr,  or  willful  disregard  of  the  rights  of  the 
person  tendering  the  goods  for  transportation,  ex- 
emplary damages  may  be  given.47 

Liquidated  damages,  A  legislature  may  provide 
by  a  general  law  that  a  shipper  of  live  stock  may 
recover  liquidated  damages  from  the  carrier  for 
failure  to  transport  such  stock  committed  to  it  for 
transportation  between  stations  within  the  state.4* 


V.    DUTY  TO  FURNISH  CABS4* 


[4  66]  A.  Statement  of  Bole.  As  a  corollary 
to  the  rule  already  enunciated,50  it  may  be  stated 
that  on  timely  demand  made  by  shippers,  railroad 


companies  are  bound  to  furnish  ears  promptly  to 
move  goods  for  such  shippers,51  whenever  they  can 
do  so  with  reasonable  diligence  without  jeopardiz- 


between  the  price  at  which  plaintiff 
was  required  to  sell  the  grain*  and 
the  price  agreed  to  be  paid  by  the 
consignees,  where  such  price  is  less 
than  the  market  value  of  the  grain 
at  its  Intended  destination.  Mis- 
souri, etc.,  R.  Co.  v.  Wltherspoon,  It 
Tex.   Civ.  A.   618,   45   SW  424. 

[b]  Limitations  of  rule,— (1)  In 
a  number  of  decisions  a  limitation 
of  this  principle  Is  recognized,  to  the 
effect  that  the  shipper  must  obtain 
other  means  of  conveyance  if  he  can 
do  so,  in  which  case  his  recovery 
will  be  the  difference  between  the 
price  agreed  on  and  that  which  he 
paid  others  to  transport  the  goods, 
ward's  Cent.,  etc.,  Co.  v.  Elkins,  34 
Mich.  439,  22  AmR  644;  Ogden  v. 
Marshall,  8  N.  Y.  340,  59  AmD  497; 
Orund  v.  Pendergast,  68  Barb.  (N. 
T.)  216;  O'Conner  v.  Forster,  10 
Watts  (Pa.)  418.  (2)  This  is  on 
the  principle  that  the  shipper  must 
use  reasonable  effort  to  make  the 
damages  as  light  as  possible,  and 
oannot  by  his  own  negligence  or  want 
of  care  incur  a  voluntary  loss  for  the 
purpose  of  imposing  It  on  the  car- 
rier as  a  penalty  for  its  wrongful 
act.  O'Conner  v.  Forster,  supra.  (3) 
But  even  under  this  rule  the  shipper 
Is  not  always  obliged  or  even  justi- 
fied in  obtaining  other  means  of 
transportation,  ward's  Cent.,  etc., 
Co.  v.  Elkins,  34  Mich.  439,  441,  22 
AmR  544  (where  the  court  said: 
"He  [the  shipper]  would  not  have 
been  justified  in  procuring  shipment 
by  rail,  if  the  railroad  prices  would 
have  rendered  it  unprofitable.  There 
are,  no  doubt,  cases  where  property 
is  of  such  a  nature,  or  where  the 
necessity  of  having  it  at  a  certain 
point  Is  so  imperative,  that  the  cir- 
cumstances may  Justify  employing 
any  transportation  which  is  accessi- 
ble, and  may  render  the  difference  in 
cost  of  transportation  a  proper  meas- 
ure of  damages.  But  this  can  never 
be  proper  in  regard  to  ordinary  arti- 
cles of  consumption,  always  to  be 
found  in  the  market,  and  only  val- 
uable to  the  owner  for  their  mer- 
chantable qualities.  A  person  has 
no  right  to  put  others  to  an  expense 
of  such  a  nature  as  he  would  not  as 
a  reasonable  man  incur  on  his  own 
account"). 

[cl  Men  delay  in  receiving  ship- 
ment.—The  measure  of  damages, 
where  a  carrier  delays  receiving  a 
shipment  of  cattle  for  transporta- 
tion,  but  does  not  absolutely  refuse 


it,  is  the  difference  in  the  market 
value  of  the  cattle  when  they  should 
have  been  delivered  at  their  desti- 
nation and  their  value  at  the  time 
they  were  delivered.  Galveston,  etc., 
R.  Co.  v.  Karrer,  (Tex.  Civ.  A.)  109 
SW  440. 

40.  Armistead  v.  Shreveport,  etc., 
R.  Co.,   108   La.   171,   32  S   466. 

Sight  of  shipper  to  abandon,  on  ac- 
count of  I 

Damage  to  goods  see  infra  I  622. 
Delay    In    transportation    see    Infra 

I  444. 

41.  Chicago,  etc.,  R.  Co.  v.  Brick- 
eon,  91  111.  613,  S3  AmR  70;  Pitts- 
burgh, etc,  R.  Co.  v.  Morton,  61  Ind. 
539.  28  AmR  682;  Texas,  etc.,  R.  Co. 
v.   Nicholson,   61  Tex.   491. 

[a]  Thus,  when  the  carrier's  re- 
fusal to  take  and  to  ship  cattle  when 
first  offered  is  without  such  excuse, 
It  will  be  liable  In  damages  to  the 
owner  for  the  deterioration  In  the 
value  of  the  cattle  between  the  time 
when  they  were  first  offered  for  ship- 
ment and  the  time  when  they  were 
received  and  shipped.  Chicago,  etc, 
R.  Co.  v.  Erlckson,  91  111.  618,  83 
AmR  70. 

43.  Pittsburgh,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682. 

43.  St.  Louis,  etc.,  R.  Co.  v.  Neel, 
56  Ark.  279,  19  SW  963;  Chicago,  etc. 
R.  Co.  v.  Todd,  74  Nebr.  712,  105  NW 
83;  Peo.  v.  New  York,  etc.,  R.  Co., 
22  Hun  (N.  Y.)  633;  Houston,  etc., 
R.  Co.  v.  Smith,  68  Tex.  322;  Galves- 
ton, etc.,  R.  Co.  v.  Karrer,  (Tex.  Civ. 
A.)    109   SW  440. 

[a]  Season  for  rule.— "The  rule 
is  well  Bettled  that  when  a  common 
carrier  refuses  to  accept  property 
when  tendered  for  shipment,  the 
owner,  or  person  offering  It  for  trans- 
portation, must  use  reasonable  care 
to  preserve  the  property  while  de- 
layed, but.  If  the  property  was 
wrongfully  refused,  he  will  be  en- 
titled to  recover  for  the  reasonable 
expenses  in  caring  for  the  property 
as  well  as  other  damages."  Galves- 
ton, etc,  R.  Co.  v.  Karrer,  (Tex.  Civ. 
A.)  109  SW  440,  442.  To  same  effect 
Houston, .  etc.,  R  Co.  v.  Smith,  63 
Tex.    322. 

[b]  Shipment  of  oattle^— In  ap- 
plying the  principle  stated  In  the 
text.  It  has  been  held  that,  where  the 
carrier  breaches  a  special  contract 
for  the  shipment  of  cattle,  the  ship- 
per is  entitled  to  recover  expendi- 
tures for  food  and  hire  of  hands  nec- 
essitated  by   the   delay   in   shipment. 


Galveston,  etc,  R.  Co.  v.  Thompson, 
(Tex.  Civ.  A.)  44  SW  8.  See  also 
Chicago,  etc,  R.  Co.  v.  Todd.  74 
Nebr.  712,  105  NW  88  (holding  that, 
where  a  railroad  company  negli- 
gently refuses  to  transport  live 
stock,  it  is  liable  for  the  expense  of 
keeping  the  stock  caused  by  the 
delay). 

44.  Shores  Lumber  Co.  .v.  Stark 
100   Wis.   498.    76   NW   366. 

45.  Inman  v.  St.  Louis  Southwest- 
ern R.  Co.,  14  Tex.  ClV.  A.  39,  37  SW 
37. 

46.  Harvey  v.  Connecticut,  etc.. 
R.  Co..  124  Mass.  421,  422,  26  AmR  673. 
(where  the  court  said:  "As  the  plain- 
tiff had  made  no  contracts  for  the 
delivery  of  ties  in  Boston  at  the  time 
when  the  defendant  entered  into  the 
agreement  to  transport,  and  no  no- 
tice was  or  could  then  have  been 
given  of  the  character  and  terms 
of  those  contracts,  we  are  of  opinion 
that  the  defendant  cannot  be  held 
liable  In  damages  for  the  profits 
which  would  have  accrued  to  the 
plaintiff  under  such  subsequent  con- 
tracts"). 

47.  Avlnger  v.  South  Carolina  R. 
Co.,  29  S.  C.  366,  7  SB  498,  13  AmSR 
716. 

4ft.  Kyle  v.  Chicago,  etc.,  R.  Co., 
84  Nebr.  621,  122  NW  87:  Cram  v. 
Chicago,  etc.,  R  Co.,  84  Nebr.  607. 
122  NW  31,  26  LRANS  1022  [reh 
allowed  86  Nebr.  686.  123  NW  1046. 
26    LRANS    1028,    19    AnnCas    170]. 

[a]  Season  for  rale.  "As  the 
damage  accruing  from  the  protracted 
confinement  of  stock  is  difficult  to 
prove  with  reasonable  exactitude,  and 
yet  always  exists,  the  legislature  has 
the  power  to  provide  for  liquidated 
damages.  Such  legislation  is  not  un- 
sound in  principle  and  has  been  up- 
held in  many  courts."  Cram  v.  Chi- 
cago, etc.,  R.  Co.,  84  Nebr.  607,  612, 
122  NW  31,  26  LRAN8  1022  [reh 
allowed  85  Nebr.  686.  123  NW  1045. 
26   LRANS    1028,   19   AnnCas   170]. 

48.  Under  special  contract  see 
infra  f  290. 

Character  of  oars  whisk  the  car- 
rier is  required  to  furnish  see  infra. 
i   88  et  seq. 

60.  See  supra  {  64. 

61.  U.  S. — Pennsylvania  R  Co.  v. 
Puritan  Coal  Co.,  237  O.  S.  121.  35 
SCt  484,  69  L.  ed.  867  [aff  237  Pa. 
420.    85    A    426.    AnnCasltl4B    37]. 

Ark— Midland  Valley  R.  Co.  v. 
Hoffman  Coal  Co.,  91  Ark.  180,  120 
SW   380. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations-  same  title,  page  and  note  number. 
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ing  their  other  business."  This  duty  exists  at  com- 
mon law,"  and  is  also  imposed  by  the  Interstate 
Commerce  Act54  and  by  the  statutes  of  a  number 
of  the  states,"  some  of  which  provide  penalties  for 
a  violation  thereof.6*  It  is  not  created  by  an  agree- 
ment or  promise  of  the  carrier  to  provide  transpor- 
tation, but  arises  from  the  offer  of  his  property  by 
the  shipper  and  his  request  that  ears  be  furnished 
at  a  reasonable  time.  For  failure  to  perform 
this  duty  without  lawful  excuse  the  carrier  is  liable 
in  damages  to  the  shipper  who  has  suffered  injury 
in  consequence  thereof,58  and  it  is  held  that  the 
statutes  prescribing  a  penalty  for  failure  of  the 
earrier  to  furnish  cars  on  reasonable  notice  do  not 
abrogate  the  common-law  right  of  action  for  dam- 
ages to  a  shipper  by  reason  of  a  breach  of  the  car- 
rier's common-law  duty  to  furnish  cars.™ 

Correlative  right  of  carrier  to  use  its  own  can. 
On  the  other  hand  the  earrier  is  entitled  to  use  its 
own  cars  and  cannot  be  compelled  to  accept  those 

111. — Chicago,  etc.,  R  Co.  v.  Davis, 
159  I1L  53,  42  NE  283.  50  AmSR  148; 
Fox  v.  Chicago,  etc.,  R.  Co.,  188  IU. 
A.  11. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Flanagan.  113  Ind.  488,  14  NE  370,  I 
AmSR  674. 

Ky. — Illinois  Cant.  R.  Co.  v.  River, 
etc.  Coal,  etc.,  Co.,  160  Ky.  489,  ISO 
SW  S41,  44  LRANS  643  and  note, 
AnnCaal914C  1255. 

Me. — Young;  v.  Maine  Cent.  R  Co., 
113  Me.   113,  M  A  48. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whltehlll.  104  Md.  295,  205,  64  A  1033 
tfljiot  Cycl. 

Minn. — Richer,  etc,  Co.  v.  Northern 
Pac  R.  Co.,  110  Minn.  347,  126  NT 
8»7:  Rhodes  v.  Northern  Pac.  R.  Co.. 
34  Minn.  87,  24  NW  847. 

Mo. — Darlington  Lumber  Co.  v. 
Missouri  Pac  R.  Co.,  216  Mo.  668, 116 
SW  530:  Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Ballentlne  v.  North 
Missouri  R,  Co.,  40  Mo.  491,  93  AmD 
116;  Cronan  v.  St.  Louis,  etc,  R.  Co., 
149  Mo.  A.  384,  130  SW  437;  Baker 
v.  St.  Louis,  etc,  R.  Co.,  145  Mo.  A. 
189,   129   SW  436. 

Pa. — Puritan  Coal  Min.  Co.  v.  Penn- 
sylvania R.  Co.,  237  Pa.  420,  86  A 
416,  AnnCasl914B  87. 

Vt. — Needham  v.  Boston,  etc,  R. 
Co.,  82  Vt.  618,  74  A  226. 

w.  Va- — McNeer  v.  Chesapeake, 
etc.  R.  Co.,  86  SE  887. 

N.  W.  Terr. — Rex  v.  Benolt,  5  Terr. 
L  442. 

"In  the  absence  of  a  special  con- 
tract to  furnish  cars  on  a  particular 
date,  a  railroad  company,  engaged 
as  a  common  carrier  in  the  shipment 
of  any  particular  class  of  articles 
or  property.  Is  bound  to  furnish  suit- 
able cars  for  such  shipment,  upon 
reasonable  notice,  whenever  it  can 
do  so  by  the  exercise  of  reasonable 
diligence  and  without  jeopardy  to  its 
business  as  such  common  carrier." 
McNeer  v.  Chesapeake,  etc.,  R.  Co., 
(W.  Va.)  86  SB  887.  888. 

[a]  Street  of  contract  placing-  risk 
on  shipper.— A  cattle  shipping  con- 
tract which  stipulates  that  a  shipper 
shall  assume  the  risk  and  care  of 
the  cattle  until  they  are  loaded  does 
not  change  the  duty  of  the  carrier  to 
(nrnlsh  cars  within  a  reasonable  time 
after  demand  therefor,  and  it  is  li- 
able for  damages  Incurred  by  the 
shipper  because  of  the  failure  to 
furnish  cars  within  such  reasonable 
time.  St.  Louis,  etc.,  R.  Co.  v.  Jones, 
93  Ark.  6S7,  126  SW  1025.  137  AmSR 
»9. 

[b]  furnishing  oars  In  reasonable 
sufSatent^— In 


tendered  by  the  shipper  on  condition  that  a  lesser 
freight  rate  be  charged.  Whatever  transportation 
service  or  facility  the  law  requires  the  carrier  to 
supply   it   has   tike   right   to   furnish   and   charge 

Special  train.  The  duty  to  furnish  cars,  however, 
does  not  include  the  duty  to  carry  them  by  a  special 
train.** 

[r  67]  B.  Excuse  for  Failure  to  Furnish  Oars.*1 
The  carrier's  duty  to  furnish  cars  for  the  trans- 
portation of  goods  is  not  an  absolute  one,  either 
under  the  common-law  rule  or  statutes  prescrib- 
ing the  carrier's  duty  in  that  regard."  A  limita- 
tion on  the  principle  stated  in  the  preceding  sec- 
tion is  that  common  carriers  need  only  furnish 
cars  for  the  shipment  of  freight  at  stations  or  points 
on  their  roads  provided  for  the  service  of  the  pub- 
lic, or  where  they  are  in  the  habit  of  accepting 
freight  from  any  person  offering  it  for  transporta- 
tion.*4   So  also  the  carrier  is  only  required  to  fur- 


the  absence  of  an 
agreement  tp  provide  cars  at  a  par- 
ticular time,  a  carrier  is  obligated  to 
exercise  only  due  diligence  to  fur- 
nish freight  cars  within  a  reasonable 
time.  Dallenbach  v.  Illinois  Cent.  R. 
Co..  164  111.  A.  310. 

88.  Newport  News,  etc..  Co.  v. 
Mercer.  96  Ky.  476.  29  SW  301,  16 
KtL  666:  Cumberland  Tel.,  etc,  Co. 


v.  Texas,  etc,  R.  Co.,  52  La.  Ann. 
1850,  28  3  284;  Dobson  v.  Central  R. 
Co.,88  Misc  582,  78  NYS  82:  Ayres 
v.  Chicago,  etc.,  R.  Co.,  71  Wis.  872, 
87  NW  432,  5  AmSR  226. 

[a]  A  reasonable  tender  of  earn  is 
all  that  can  be  required  of  a  railroad 
company.  Cumberland  Tel.,  etc,  Co. 
v.  Texas,  etc.,  R.  Co.,  62  La.  Ann. 
1860,  28  S  284.      I 

S3.  Darlington  Lumber  Co.  v.  Mis- 
souri Pac  R.  Co..  216  Mo.  658,  116 
SW  530;  Baker  v.  St.  Louis,  etc.,  R. 
Co.,  146  Mo.  A.  189,  129  SW  436; 
Merrltt  Creamery  Co.  v.  Atchison, 
etc.,  R  Co.,  128  Mo.  A.  420,  107  SW 
462. 

64.  Menasha  Paper  Co.  v.  Chicago, 
etc..  R.  Co..  241  U.  S.  55.  86  SCt  601; 
Chicago,  etc,  R,  Co.  v.  Hardwick  El. 
Co.,  226  U.  S.  46.  33  SCt  174,  57  L. 
ed.  284,  46  LRANS  203;  Illinois  Cent. 
R.  Co.  v.  River,  etc.,  Coal,  etc,  Co., 
150  Ky.  489,  150  SW  641,  44  LRANS 
643  and  note,  AnnCasl914C  1266. 

SB.  Youmans  v.  Georgia,  etc.,  R. 
Co.,  142  Ga.  781'  83  SE  784;  Illinois 
Cent  R.  Co.  v.  River,  etc.,  Coal,  etc., 
Co.,  160  Ky.  489,  150  SW  641,  44  LRA 
NS  643  and  note,  AnnCasl914C  1265 
and  note. 

[a]  Construction  of  Georgia  stat- 
ute.—Otv.  Code  (1910)  If  2774,  2776, 
In  regard  to  the  duty  of  railroad 
oommon  carriers  to  furnish  growers 
of  peaches,  apples,  cantaloupes,  wa- 
termelons, or  other  perishable  pro- 
ducts with  cars  for  the  shipment  of 
products  of  that  character,  after  re- 
ceiving application  therefor  made  in 
a  specified  manner,  have  no  applica- 
tion to  the  matter  of  receiving  live 
stock  for  transportation.  Youmans 
v.  Georgia,  etc,  R.  Co.,  142  Ga.  781, 
83   SE  784. 

56.     See  infra  f!  962-969. 

67.  Baker  v.  St.  Louis,  etc,  R. 
Co.,  145  Mo.  A.  189.  129  SW  436. 
Compare  Pope  v.  Wisconsin  Cent.  R. 
Co.,  112  Minn.  112,  127  NW  436  (where 
it  was  held  that  a  request  by  a  ship- 
per that  a  carrier  furnish  cars  for 
the  shipment  of  sheep  carries  with 
it  an  understanding  on  their  part  to 
use  the  cars,  and  furnishes  a  suffi- 
cient consideration  for  the  carrier's 
promise  to  furnish  them). 

68.  U.  S. — Atlantic  Coast  Line  R. 
Co.  v.  Geraty,  166  Fed.  10,  91  CCA 
602,  20  LRANS  310. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Snodgrass,  14  Ga.  A.  668,  82  SE  153. 

Ky. — Illinois  Cent.  R.  Co.  v.  River, 
etc..  Coal.,  etc.,  Co.,  150  Ky.  489.  160 
SW  641.  44  LRANS  643  and  note, 
AnnCasl914C  1256. 

Minn. — Richey,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co..  110  Minn.  847.  125 
NW  897. 

Mo. — Cronan  V.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  384.  130  SW  487. 

Okl.— Midland  Valley  R.  Co.  v.  Lar- 
son. 41  Okl.  360.  138  P  173. 

[a]  Applying  tbia  principle,  It  was 
held  that,  where  a  carrier,  having 
facilities  for  furnishing  shippers  of 


vegetables  refrigerator  cars  In  which 
to  transport  the  same,  which  cars 
the  carrier  did  not  own  as  a. part  of 
Its  equipment,  had  led  plaintiff  and 
other  vegetable  growers  ^tn  the  re- 
gion to  expect  that.  If .  they  raised 
vegetables,  refrigerator  cars  would 
be  obtainable,  plaintiff  was  entitled 
to  recover  damages  sustained  by  the 
carrier's  refusal  to  furnish  refrigera- 
tor cars  for  the  transportation  of 
plaintiff's  cabbages,  on  reasonable  de- 
mand. Atlantic  Coast  Line  R.  Co. 
v.  Geraty,  166  Fed.  10.  91  CCA  602, 
20   LRANS   310  and  note. 

60.  Southern  R.  Co.  v.  Moore,  133 
Ga.  806,  67  SE  85,  26  LRANS  851 
[disappr  Pennington  v.  Douglas,  etc., 
R.  Co.,  3  Ga.  A.  665,  60  SE  485]:  Ya- 
xoo,  etc,  R.  Co.  v.  Fisher,  102  Miss: 
702,  69  S  877;  Raper  v.  Lusk,  192  Mo. 
A.  878,  181  SW  1032. 

"It  would  require  a  very  strong 
Implication  to  snow  that  the  legis- 
lature. In  endeavoring  to  confer  upon 
shippers  an  additional  means  of  en- 
forcing prompt  furnishing  of  cars, 
absolutely  excluded  them  from  a  re- 
sort to  the  courts  for  a  recovery  of 
damages,  and  In  lieu  thereof,  without 
any  right  of  choice  of  remedies, 
placed  upon  them  the  restrictions 
above  Indicated.  We  think  that  the 
act  was  intended  to  give  an  addi- 
tional safeguard  and  remedy,  which 
a  shipper  might  adopt  If  he  so  de- 
sired, and  not  to  destroy  his  right 
of  action  for  damages  for  failure  of 
duty  by  the  carrier  as  to  furnishing 
cars  or  transporting  freight  without 
unreasonable  delay."  Southern  R. 
Co.  v.  Moore,  133  Ga.  806,  816,  67  SB 
86.  26  LRANS  851  and  note. 

la]  In  Texas  It  was  held  that, 
where  plaintiff  sued  to  recover  the 
penalty  Imposed  by  Sayles  Annot. 
Civ.  St.  (1897)  arts  4498,  4499,  for 
failure  of  a  carrier  to  furnish  cars 
on  application,  which  statute  also 
provides  that  the  shipper  may  re- 
cover actual  damages  occasioned  by 
such  failure,  and  failed  to  recover 
the  penalty,  he  will  be  precluded 
from  recovering  damages.  If  the 
penalties  are  not  recoverable  on  the 
facts  neither  are  the  damages. 
Texas,  etc.,  R.  Co.  v.  Blocker,  48  Tex. 
Civ.  A.  100,  106  SW  718. 

00.  Atchison,  etc.,  R.  Co.  v.  TJ.  8., 
232  U.  S.  199.  34  SCt  291,  58  L.  ed. 
721.     See  also  Infra  If  101.  126. 

61.  Needham  v.  Boston,  etc.,  R. 
Co..  82  Vt.  618,  74  A  226. 

63.  Cross  references: 

Excuses    for     failure     to     transport 

goods  generally  see  supra  f  66. 
Place    for    delivering    and    receiving 

freight  In  general  see  infra  I  306. 
Where  there  Is  a  special  contract  te 

furnish  cars  see  Infra  I  292. 

68.  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Co..  237  U.  S.  121.  85  SCt 
484.  59  L.  ed.  867  [aff  237  Pa.  420.  85 
A  426,  AnnCasl914B  37].  See  also 
cases  infra  notes  64-84. 

64.  Dowling    v.    Charleston,    etc., 
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nish  cars  for  goods  which  are  ready  for  shipment.65 
Nevertheless  the  mere  fact  that  the  goods  were  not 
on  the  platform  is  not  an  excuse  for  failure  to  fur- 
nish cars,  when  the  goods  are  under  the  shipper's 
control  and  ready  for  shipment  in  the  usual  way  in 
which  such  goods  are  shipped.8*  And  it  was  held  that 
where  piling  had  been  placed  by  a  shipper  in  the 
yards  of  a  railroad  company  and  two  cars  had 
been  loaded,  and  the  railroad  company  refused  to 
transport  that  already  loaded  or  furnish  cars  for 
that  in  the  yard,  the  shipper  was  not  required  to 
deliver  other  piling  for  which  he  had  also  demanded 
cars  in  order  to  recover  damages  for  the  railroad's 
refusal  to  furnish  oars.87  The  carrier  is  not  liable 
for  failure  to  furnish  cars  when  the  failure  was 
the  result  of  sudden  and  great  demands  which  it 
had  no  reason  to  apprehend  would  be  made  and 
which  it  could  not  reasonably  have  been  expected  to 
meet  in  full.68  It  is  not  bound  at  all  times  and 
under  all  conditions  to  have  sufficient  oars  to  take 
care  of  all  demands.69  As  was  said:  "The  common 
law  of  old  in  requiring  the  carrier  to  reoeive  all 
goods  and  passengers  recognizes  that  'if  his  coach 
be  full'  he  was  not  liable  for  failing  to  transport 
more  than  he  could  earry.  .  .  .  The  same  prin- 
ciple is  applicable  to  those  who  transport  freight 
in  oars  drawn  by  steam  locomotives."70  It  has 
been  held,  however,  that  where  the  carrier  does  not 
possess  a  reasonable  equipment  for  all  ordinary  pur- 
poses, the  fact  that  at  the  time  of  demand  for  cars 
the  volume  of  business  was  such  as  could  not  have 
been  foreseen  will  not  constitute  a  defense  for  fail- 
ure to  furnish  cars.71  So  also  it  is  not  an  excuse  for 
failing  to  furnish  cars  that,  at  the-  time  defendant 
carrier  purchased  the  road,  it  had  no  stock  cars 
and  was  wholly  dependent  on  another  road  for  such 
cars,  and  that  such,  road  failed  to  supply  them,72 
or  that  the  car  shortage  resulted  from  an  extension 
of  the  carrier's  mileage  and  a  natural  increase  in 


business,76  or  that  a  large  number  of  its  cars  were 
in  the  hands  of  connecting  carriers,74  since  the  fail- 
ure of  the  carrier  to  control  its  own  cars  cannot 
excuse  it  from  the'  performance  of  its  duty,15  or 
that  a  municipality  had  dug  a  small  ditch  under 
the  tracks  of  the  carrier,  where  it  did  not  appear 
that  the  railroad  company  could  not  have  easily 
braced  its  tracks.76  And  it  is  not  a  defense  that 
the  failure  to  furnish  cars  was  due  to  extraordinary 
demand  on  a  division  of  the  carrier's  road  where 
with  ordinary  care,  it  could  have  obtained  cars 
from  other  parts  of  its  system.'7  Nor  is  the  carrier 
excused  by  a  shortage  caused  by  its  own  acts  in 
inducing  large  shipments  from  distant  and  foreign 
points.76  It  has  further  been  held  that  an  unusual 
and  unexpected  press  of  business  constitutes  no 
defense  for  failure  to  furnish  cars,  where  the  car- 
rier's agent  told  the  shipper  to  get  his  goods  ready 
for  shipment  and  that  cars  would  be  furnished  to 
transport  them,  and  the  shipper  was  not  notified  at 
any  time  that  the  carrier  would  be  unable  to  furnish 
cars  on  account  of  the  unusual  and  unexpected 
press  of  business.79  And  it  is  not  an  excuse  for 
failure  to  furnish  oars  that  defendant's  servants 
had  abandoned  the'  train  in  a  temperate  climate 
because  of  the  cold.80  A  carrier  cannot  excuse  its 
,  refusal  to  furnish  cars  by  claiming  that  such  action 
was  necessary  to  prevent  the  shipper  from  violating 
the  rates  imposed  by  the  carrier  which  rates  were 
themselves  illegal.81  It  is  a  sufficient  excuse  for 
failure  to  furnish  cars  at  the  time  they  were  de- 
manded that  no  tariff  had  been  filed  with  the  inter- 
state commerce  commission  under  which  the  goods 
offered  for  shipment  could  lawfully  be  accepted.83 
Under  some  state  statutes  it  is  held  that  a 
failure  to  furnish  cars  is  excused  by  all  causes  not 
reasonably  within  the  power  of  the  carrier  to  pre- 
vent;83 as  is  shown  in  a  subsequent  section,  if  the 
carrier  contracts  specially  to  furnish  cars  at  a  cer- 


R.  Co..  (S.  C.)  81  SB  318;  Beaumont, 
etc.,  R.  Co.  v.  Moore,  (Tex.  Civ.  A.) 
174  8W  844. 

la]  Thus,  where  a  spur  track  Is 
built  by  a  carrier  for  the  sole  and 
special  use  of  a  lumber  company, 
and  is  under  the  exclusive  control 
of  that  company,  the  carrier  is  under 
Do  obligation  to  furnish  cars  to  one 
Other  than  the  lumber  company  for 
the  shipment  of  freight  over  the 
spur.  Beaumont,'  etc.,  R.  Co.  v. 
Moore,   (Tex.  Civ.  A.)   174  SW  844. 

[b]  Beasons  for  refusal  Immate- 
rial.— Where  a  railroad  company 
owes  a  party  no  duty  to  furnish  him 
cars  on  a  side-track,  its  reasons  for 
Its  refusal  to  so  furnish  them  is 
immaterial.  Dowling  v.  Charleston, 
etc..  R.  Co..  (S.  C.)  81  SE  813. 

66.  St.  Louis,  etc.,  R.  Co.  v. 
Vaughan,  88  Ark.  138,  113  SW  1036: 
Illinois,  etc.,  R.,  etc.,  Co.  v.  Peo.,  19 
111.  A.  141  [afT  122  111.  E06,  14  NE 
261  ] ;  Frazier  v.  Kansas  City,  etc.,  R. 
Co.,  48  Iowa  571. 

[a]  Goal  not  mined. — It  Is  reason- 
able accommodation  for  goods  ready 
for  shipment  which  the  railroad  Is 
required  to  furnish;  It  is  not  bound 
to  provide  cars  for  coal  not  yet 
mined,  into  which  the  shipper  may 
hoist  his  coal  as  dug-.  Illinois,  etc., 
R.  Co.  v.  Peo..  19  111.  A  141  [aff  122 
111.  506,  14  NE  2611. 

[b]  Cars  for  live  stook  not  yet 
ready  for  loading;  within  a  reason- 
able time  before  the  departure  of  the 
train  need  not  be  furnished.  Frazier 
v.  Kansas  City,  etc.,  R.  Co.,  48  Iowa 
571. 

66.  St.  Louis,  etc.,  R.  Co.  v.  Leder, 
87  Ark.  298,  112  SW  744;  St.  Louis, 
etc..  R.  Co.  v.  Osier.  86  Ark.  179.  110 
SW   593,   17   LRANS    327:    St.    Louis, 


etc.,  R.  Co.  v.  Wynne  Hoop,  eta,  Co., 
81  Ark.   373,   99   SW   375. 

67.  Bell  v.  Norfolk  Southern  R. 
Co.,  168  N.  C.  180,  79  SB  421. 

68.  U.  S. — Pennsylvania  R.  Co.  v. 
Puritan  Coal  Co.,  237  U.  S.  121,  36 
SCt  484.  59  L.  ed.  867  [aff  237  Pa. 
420,  85  A  426.  AnnCasl914B  37JJ. 

Ark. — Missouri,  etc.,  R.  Co.  v. 
Sneed.  85  Ark.  293.  107  SW  1182;  St. 
Louis  Southwestern  R.  Co.  v.  Leder, 
79  Ark.  59,  95  SW  170:  St.  Louis 
Southwestern  R.  Co.  v.  Clay  County 
Gin  Co.,  77  Ark.  367,  92  SW  631. 

Minn. — Martin  v.  Great  Northern 
R.  Co.,  110  Minn.  118,  124  NW  826. 

Mo. — Dillender  v.  St.  Louis,  etc., 
R.  Co.,  149   Mo.   A.  831,   180   SW  107. 

Tex. — Wallace  v.  Pecos,  etc.,  R. 
Co.,  60  Tex.  Civ.  A.  296,  110  SW  162. 

See  also  supra  8  56. 

69.  Mulberry  Hill  Coal  Co.  v.  Illi- 
nois Cent.  R.  Co.,   161   111.  A.  272. 

70.  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Co..  237  U.  S.  121,  133,  36 
SCt  484,  59  L.  ed.  867  [aff  237  Pa. 
420,  85  A  426,  AnnCasl914B  37J. 

71.  Yazoo,  etc.,  R.  Co.  v.  Blum 
Co.,  88  Miss.  180,  40  S  748,  10  LRA 
NS  432  and  note. 

73.  Missouri,  etc..  R.  Co.  v.  Sneed, 
85  Ark.  298,  107  SW  1182. 

73.  Baker  v.  St.  Louis,  etc.,  R. 
Co.,  146  Mo.  A.  189.  197.  129  SW  436 
(where  it  was  said:  "There  was  a 
large  Increase  of  business  and  de- 
fendant suffered  from  a  car  famine, 
but  these  conditions  admittedly  were 
the  result  of  two  causes,  viz.,  an 
extension  of  defendant's  mileage  and 
the  natural  Increase  of  business  in 
the  territory  covered  by  its  system. 
It  was  defendant's  duty  to  provide 
for  such  a  situation.  A  common  car- 
rier cannot  excuse  its  failure  to  meet 


natural  and  normal  traffic  conditions 
by  saying  that  It  failed  to  antici- 
pate them  or  to  provide  against 
them.  That  would  be  merely  offer- 
ing its  own  nonfeasance  as  an  ex- 
cuse for  the  injurious  consequence* 
thereof.  Common  carriers  are  pub- 
lic servants  and.  at  their  peril,  must 
equip  themselves  to  take  care  of  nor- 
mal traffic  with  reasonable  efficiency 
and  dispatch"). 

74.  St.  Louis  Southwestern  R.  Co. 
v.  Phoenix  Cotton  Oil  Co.,  88  Ark.  694. 
116  SW  893;  Texas,  etc.,  R.  Co.  v. 
Barrow,   (Tex.  Civ.  A.)  94  SW  176. 

75.  St.  Louis,  etc.,  R.  Co.  v.  State. 
85  Ark.  311,  107  SW  1180,  122  AmSR 
33. 

76.  Parish,  etc.,  Co.  v.  Yazoo,  etc., 
R.  Co.,  103  Miss.  288,  60  S  322. 

77.  St.  Louis,  etc.,  R.  Co.  v.  Keefo. 
113  Ark.  215.  168  SW  131. 

78.  Branch  v.  Wilmington,  etc, 
R.  Co.,  77  N.  C.  847. 

79.  Cronan  v.  St.  LouIb,  etc.,  R. 
Co.,  149  Mo.  A.  384,  130  SW  437. 

80.  Rittman  v.  Missouri  Pac  R. 
Co..  184  Mo.  A.  424.  426.  171  SW  8 
(where  it  was  said:  "If  a  carrier 
may,  through  its  agents  and  ser- 
vants, abandon  Its  duty  "because  of 
the  cold'  in  this  climate  [central 
Missouri],  the  service  of  a  common 
carrier  would  become  too  uncertain 
for  all   practical  purposes"). 

81.  Louisville,  etc..  R.  Co.  v.  Ohio 
Valley  Tie  Co..  161  Ky.  212,  170  SW 
633. 

89.  Texas,  etc.,  R.  Co.  v.  Ameri- 
can Tie.  etc.,  Co..  234  U.  S.  138.  34 
SCt  886,  58  L.  ed.  1256  [rev  190  Fed. 
1022,  111  CCA  673]. 

83.  Gray  v.  Minneapolis,  etc..  R. 
Co.,  110  Minn.  527.  124  NW  1100: 
Hardwlck    Farmers'    Bl.    Co.    v.    Ckl- 


For  later  oases,  developments  and  changes  Jn  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tain  place  and  time  impossibility  of  performance 
from  any  cause  will  not  excuse  him  from  so  doing.84 
[\  68]  0.  Conditions  Precedent  to  Shipper's  Bight 
to  Oars — 1.  Notice.  Where  a  shipper  requires  oars 
for  the  shipment  of  his  goods,  he  must  in  all  cases 
give  notice  to  the  railroad  company.83  The  notice 
should  of  course  be  given  to  an  agent  of  the  car- 
rier who  has  authority  to  furnish  cars,88  and  should 
be  sufficiently  specific  as  to  reasonably  inform  the 
company  of  what  it  is  expected  to  do.87  It  should 
show  definitely  the  number  of  cars  wanted  and  the 
time  at  which  they  must  be  delivered,88  and,  it 
would  seem,  the  character  of  cars  desired.  Where 
the  notice  is  based  on  the  common-law  liability  of 
the  carrier  to  furnish  cars,  it  is  not  essential  that 
it  should  be  in  writing88  in  the  absence  of  some 
role  of  the  carrier  requiring  written  notice.  But 
even  though  a  rule  of  this  character  exists,  the 
requirement  of  written  notice  may  .be  waived.80 
Likewise"  the  carrier  cannot  complain  of  the  reason- 
ableness of  the  notiee  to  furnish  cars,  where  it 
failed  to  complain  of  the  time  given  and  accepted 
the  order  and  expressed  the  assurance  that  it  would 
be  filled.91 


[IOC.  J.]     75 


[4  69]  2.  Reasonable  Time  to  Furnish  Can. 
After  receiving  the  notice  given  by  the  shipper,  the 
railroad  ■  company  is  entitled  to  a  reasonable  time 
in  which  to  furnish  the  cars.81  In  the  absence  of 
any  statutory  provision  as  to  the  length  of  notice, 
or  of  any  rule  on  the  subject  established  by  the 
carrier,  the  facts  must  be  considered  in  determining 
whether  the  notice  given  was  reasonable.**  And 
what  constitutes  a  reasonable  time  is  ordinarily  a 
question  of  fact  for  the  jury.*4 

[*,  70]  S.  Tender  of  Goods  for  Shipment.*8.  To 
authorize  a  recovery  for  a  breach  of  the  common- 
law  duty  to  furnish  cars,  there  must  be  a  proper 
tender  of  the  goods,  but  where  such  tender  has  been 
made  and  the  carrier  refuses  on  demand  to  furnish 
cars,  no  further  tender  is  necessary.88 

[(71]  D.  Action  for  Failure  or  Refusal  to  Fur- 
nish Oars87— 1.  Pleading.88  The  complaint  must 
allege  a  tender  of  the  goqds  for  shipment  to  a  duly 
authorized  agent  of  the  carrier**  and  a  demand  that 
he  furnish  ears  for  the  shipment  of  the  goods.1  It 
should  also  be  alleged  that  the  demand  was  made  a 
reasonable  time  before  the  cars  were  needed,  since' 
the  carrier  is  entitled  to  a  reasonable  time  in  which 


cat?, 
NW 


go,  etc..   R  Co.,   110   Minn.   25.  124 

*/  819.  19  AnnCaa  1088. 

84.    See  Infra  i  292. 

SB.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Moss.   76   Ark.   84.   86   SW  828. 

Ga. — Simmons  v.  Seaboard  Air- 
Line  R.  Co.,  182  Oa.   635,   66  SE  783. 

111. — Illinois  Cent.  R.  Co.  v.  Bundy. 
97  111.  A  202. 

Md. — Di  Giorgio  Importing,  etc., 
Co.  v.  Pennsylvania  R.  Co..  104  Md. 
(92,  702,  TBS  A  426.  8  LRANS  108  and 
note  [eft  Cyc]. 

Minn. — Rlchey,  etc.,  Co.  v.  North- 
ern Pac.  R.  Co.,  110  Minn.  847.  12B 
NW  897. 

Mo. — Cronan  v.  St.  Louis,  etc.,  R. 
Co..  149   Mo.  A  384.   130  SW  487. 

Tex. — Cross  v.  McFaden,  1  Tex, 
Civ.  A  461.  20  SW  846. 

86.  St.  Louis,  etc..  R.  Co.  v. 
Mobs,  76   Ark.  64,  86  SW  828. 

ST.  Simmons  v.  Seaboard  Air- 
Line  R.   Co..   133   Oa.  635.   66  SE  783. 

88.  Simmons  v.  Seaboard  Air- 
Line  R.  Co..  123  iGa.  635,  66  SE  783; 
Di  Giorgio  Importing,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  104  Md.  693,  65 
A  425,  8  LRANS  108:  Welda  v.  Chi- 
cago, etc.,  R.  Co.,  72  Minn.  103,  76 
NW  121. 

la]  Thus  (1)  where  the  only  re- 
quest for  cars  alleged  was  "a  stand- 
ing order  for  five  cars  per  day,','  the 
order  was  too  Indefinite  to  be  the 
basis  of  an  action  for  damages  for 
failure  to  furnish  them.  Simmons 
v.  Seaboard  Air-Line  R  Co.,  133  Ga. 
(35.  66  SE  783.  (2)  A  carrier  is  not 
required  to  hold  for  a  whole  week  a 
large  number  of  cars  for  a  single 
shipper  without  knowing  on  what 
day  of  the  week  or  on  what  hour  of 
the  day  a  single  car  may  be  needed. 
Di  Giorgio  Importing,  etc..  Co.  v. 
Pennsylvania  R.  Co..  104  Md.  693.  66 
A  425.  8  LRANS  108. 

p>]  Particular  notloe  oonstrastL— 
Plaintiff  ordered  two  cars  from  de- 
fendant for  shipping  hogs.  The  first 
part  of  the  route  was  over  narrow 
gauge,  which  required  cars  of  only 
half  the  capacity  of  the  standard 
gauge.  In  former  transactions  plain- 
tiff's orders  were  construed  as  for 
standard  gauge,  which  required 
twice  as  many  narrow  gauge,  and 
the  agent  of  defendant  had  in- 
structed him  to  so  order.'  It  was 
held  that  plaintiff's  order  called  for 
four  narrow  gauge  cars.  Welda  v. 
Chicago,  etc,  R.  Co..  72  Minn.  102,  75 
NW  111. 

SB.  Zetterberg  v.  Great  Northern 
R.  Co..  117  Minn.  496.  136  NW  296; 
Pope  v.  Wisconsin  Cent.  R.  Co.,  112 
Minn.  M2,  127  NW  436. 

•0.  St.  Louis,  etc..  R  Co.  v.  Wynne 
Hoop,  etc..  Co..  81  Ark.  373,  99  SW 
375. 


SI.  Baker  v.  St.  Louis,  etc,  R. 
Co.,  145  Mo.  A  189,  129  SW  436. 

SB.  111.— Illinois  Cent.  R  Co.  v. 
Bundy.  97  111.  A.  202. 

Mo. — Huston  v.  Wabash  R  Co.,  63 
Mo.  A.  671. 

Tex. — Davis  v.  Texas,  etc.,  R  Co., 
91  Tex.  606,  44  SW  822  [rev  (Civ.  A.) 
42  SW  1008]. 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co..  103  Va.  189.  48  SE  887. 

W.  Va. — McNeer  v.  Chesapeake, 
etc,  R  Co.,  86  SE  887. 

Wis. — Ayres  v.  Chicago,  etc.,  R  Co., 
71  Wis.  272,  37  NW  432.  5  AMSR  226. 

"To  be  reasonable,  notice  for  such 
purpose  must  allow  sufficient  time  to 
enable  the  railway  company,  by  the 
exercise  of  reasonable  diligence, 
under  the  existing  circumstances,  to 
furnish  the  cars,  without  Interfer- 
ence with  orders  previously  given  by 
other  shippers  at  the  same  station, 
or  jeopardy  to  its  other  business  on 
other  portions  of  its  road.  The  com- 
pany owes  the  same  duty  to  all  ship- 
pers at  any  one  Station  as  it  does 
to  shippers  at  other  stations  of  the 
same  standing  and  rank,  and  the 
rights  of  all  shippers  applying  for 
cars,  under  the  same  circumstances, 
are  necessarily  equal.  AU  the  cir- 
cumstances must  be  taken  Into  con- 
sideration and  what  is  reasonable 
depends  upon  the  facts  of  the  par- 
ticular case."  McNeer  v.  Chesapeake, 
etc..  R.  Co.,  (W.  Va.)  86  SE  887.  888. 

93.  Dobbins  v.  Syracuse  R.  Co.,  167 
App.  Dlv.  80,  141  NYS  637  [aft  216 
N.  T.  674  mem,  109  NE  79]. 

[a]  Three  days'  notloe  of  a  de- 
mand for  cars  for  a  shipment  of  live 
stock  in  a  period  of  great  activity  in 
such  shipments  is  not  reasonable  or 
sufficient.  McNeer  v.  Chesapeake, 
etc.,  R  Co.,   (W.  Va.)  86  SE  887. 

94.  Davis  v.  Texas,  etc.,  R.  Co., 
91  Tex.  505,  44  SW  822  [rev  (Civ. 
A)  42  SW  1008]. 

96.     See  also  supra  I  67. 

96.  Louisville,  etc.,  R.  Co.  v.  Flan- 
agan, 113  Ind.  488,  14  NE  870,  8 
AmSR  674.  And  see  Houston,  etc., 
R.  Co.  v.  Campbell,  91  Tex.  551,  46 
SW  2,  43  LRA  226  (holding  that  on 
refusal  of  a  carrier  to  furnish  cars 
the  shipper  is  not  bound  to  prepare 
and  to  tender  the  goods  for  transpor- 
tation in  order  to  entitle  him  to  re- 
cover damages  for  such  breach  of 
duty). 

97.  Actions  fori 

Breach  of  special  contract  to  furnish 

cars  see  infra  {  293. 
Refusal   to  transport  in  general  see 

supra  {  61  et  seq. 

98.  Pleading  la  Motions  for  re- 
fusal to  transport  In  general  see 
supra  I  64. 

[a]     Forms  of  complaint  In  whole 


or  in  part  held  sufficient.  (11 
Youmans  v.  Georgia,  etc,  R  Co.,  142 
Ga.  781.  83  SE  784;  Shontaugh  v.  St. 
Louis,  etc.  R.  Co.,  147  Ho.  A  8.  126 
SW  752;  Dunlap  v.  Chicago  etc.,  R 
Co.,  32  S.  D.  681,  144  NW  226.  (2) 
Sufficient  as  against  general  demur- 
rer. Southern  R.  Co.  v.  Moore,  133 
Ga.  806,  67   SE  85,   26   LRANS  861. 

99.  Choctaw,  etc..  R.  Co.  v.  Rolfe, 
76  Ark.  220.  88  SW  870;  St  Louis, 
etc,  R  Co.  v.  Lee,  69  Ark.  584,  66 
SW  99. 

[a]  Averment  held  sumolent. — A 
complaint  in  an  action  against  a  rail- 
way company  for  failure  to  furnish 
cars  which  alleges  that  plaintiff  placed 
for  shipment  at  stations  named  cer- 
tain quantities  of  lumber,  and  that 
he  offered  the  same  for  shipment, 
sufficiently  shows  that  the  tender 
was  to  the  respective  station  agents. 
Choctaw,  etc.  R  Co.  v.  Rolfe,  76 
Ark.  220,  88  SW  870. 

1.  St.  Louis,  etc,  R.  Co.  v.  Lee,  69 
Ark.  584,  65  SW  99. 

[a]  Averment  held  sufficient- —  (1) 
An  allegation  that  plaintiff  had  de- 
manded of  the  company  through  its 
agent  at  a  designated  station  that 
cars  should  be  furnished  there,  and 
that  he  had  demanded  of  Its  agent  at 
another  designated  station,  who  acted 
as  agent  for  another  station,  that 
cars  be  furnished  at  the  latter  sta- 
tion, sufficiently  shows  demands  of 
proper  authority,  and  sufficiently  ap- 
prises the  company  of  the  agents  on 
whom  the  derrands  were  made.  Choc- 
taw, etc.;  R.  Co.  v.  Rolfe,  76  Ark.  220, 
88  SW  870.  (2)  A  complaint.  In  an  ac- 
tion against  a  railroad  company  for 
failure  to  furnish'  cars,  which  alleges 
that  property  was  tendered  for  ship- 
ment and  that  cars  were  demanded 
In  a  certain  month  Is  sufficiently  defi- 
nite as  to  the  time  when  the  demands 
were  made,  where  the  stations  were 
small,  so  that  the  company  might 
ascertain  whether  such  was  the  fact. 
Choctaw,  etc.,  R.  Co.  v.  Rolfe,  supra. 

[b]  Brldenoe  admissible  under 
averment— (1)  The  allegation  in  the 
complaint,  in  an  action  against  a  car- 
rier for  failure  to  furnish  cars  to  a 
shipper,  that  the  shipper  had  made 
demand  of  the  carrier  for  cars  was 
sufficient  to  admit  proof  as  to  the 
agent  on  whom  demand  was  .made, 
and  that  he  had  authority  to  furnish 
cars.  St.  Louis,  etc,  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark  373, 
99  SW  375.  (2)  So  a  complaint,  in 
an  action  against  a  carrier  for  failure 
to  furnish  cars  to  a  shipper,  which 
alleges  that  the  shipper  had  placed 
saw  logs  along  a  carrier's  tracks  for 
shipment  and  nad  made  repeated  de- 
mands for  cars,  and  that  by  the  car- 
rier's failure  to  furnish  cars  the  logs 
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to  furnish  them.1  Where  the  complaint  alleges  the 
character  of  the  goods  offered  for  shipment,  it 
need  not  further  allege  the  character  of  cars  re- 
quired, since  the  carrier  will  be  presumed  to  know 
what  kind  is  needed.3  The  complaint  should  show 
that  the  damages  alleged  were  the  proximate  result 
of  the  carrier's  negligence  in  failing  to  furnish  the 
oars*  and  should  state  the  facts  from  which  the 
amount  of  damages  may  be  estimated.5  Where  the 
answer  denies  the  allegations  of  the  complaint  and 
alleges  that  defendant  entered  into  a  contract  for 
shipment  which  required  notice  of  any  claim  for 
damages,  which  notice  was  not  given,  testimony  of 
a  witness  that  he  on  behalf  of  plaintiff  requested 
oars  and  informed  the  agent  of  the  number  required 
is  competent  under  the  issues.*  Under  a  statute 
providing  that  it  shall  be  the  duty  of  every  com- 
mon carrier  to  receive  and  to  transport  freight 
with  reasonable  dispatch,  the  rule  requiring  a  plead- 
ing in  an  action  for  a  statutory  penalty  to  set  forth 
clearly  and  specifically  the  grounds  on  which  it  is 
sought  does  not  apply.7 

Surplusage.  Where  a  petition  states  a  cause  of 
action  at  common  law  for  damages  for  failure  to 
furnish    cars,    allegations    claiming    a    breach    of 


statutory  duty  which  statutes  have  no  application 
will  be  treated  as  surplusage.* 

[$72]  2.  Jurisdiction.  Suits  against  a  carrier 
for  damages  arising  in  interstate  commerce  for 
failure  to  furnish  cars  may  be  prosecuted  either  in 
the  state  or  the  federal  courts,  and  it  makes  no 
difference  whether  the  action  is  treated  as  a  suit 
for  a  breach  of  the  carrier's  common-law  duty  to 
furnish  cars  or  an  action  for  damages  for  the  car- 
rier's unjust  discrimination  in  the  allotment  of 
cars.9 

[$  73]  3.  Limitations.  Under  special  statutory 
provision  in  Arkansas  an  action  for  damages  for  a 
refusal  to  furnish  a  car  on  demand  is  barred  if 
not  brought  within  one  year  after  the  cause  of 
action  accrued.10 

[$  74]  4.  Evidence.11  In  an  action  of  the  char- 
acter under  consideration  the  rules  applicable  in 
civil  actions  generally  in  relation  to  the  burden  of 
proof,12  admissibility,"  and  weight  and  sufficiency 
of  evidence14  are  controlling. 

[ft  75]  6.  Defenses.  The  fact  that,  after  the  car- 
rier failed  to  furnish  cars  and  damages  had  accrued, 
plaintiff  and  the  carrier  entered  into  a  contract  for 
the  shipment  of  the  freight  did  not  in  any  way 


deteriorated,  states  a  cause  of  action, 
the  allegations  being;  sufficient  to 
show  a  tender  for  shipment  and  a 
demand  for  cars.  St.  Louis,  etc-  R- 
Co.   v.  Wynne  Hoop,  etc.,  Co.,  supra. 

[c]  Averment  held  Insufficient. — 
A  complaint  which  does  not  allege 
that  plaintiff  applied  for  a  car  to  an 
agent  authorized  to  furnish  cars  is 
demurrable,  although  It  alleges  that 
plaintiff  placed  the  timber  for  ship- 
ment near  the  company's  tracks  at  a 
certain  station,  and  that  he  applied 
to  a  freight  conductor  and  to  the 
oompany's  agents  at  other  stations 
for  a  car.  St.  Louis,  etc.,  R.  Co.  v. 
Lee,   69  Ark.  S84,   65  SW  99. 

S.  Richardson  v.  Chicago,  etc.,  R. 
Co..  61  Wis.  696,  21  NW  49.  And  see 
supra  J  69. 

8.  Pittsburgh,  etc.,  R.  Co.  v.  Wood, 
45  Ind.  A.„l.  84  NE  1009,  88  NE  709; 
Shoptaugh  y.  St.  Louis,  etc.,  R.  Co., 
147  Ho.  A.   8,  126  SW  iit. 

[a]  Applying  this  principle,  (1)  it 
was  held  fn  an  action  against  a  car- 
rier for  failure  to  furnish  shipping 
facilities,  that  a  complaint  alleging 
that  defendant  was  a  common  carrier 
of  grain,  and  that  plaintiffs  tendered 
grain  for  shipment  and  demanded 
"suitable  cars  therefor,  was  not 
open  to  the  objection  that  it  did  not 
allege  the  class  of  cars  demanded. 
Pittsburgh,  etc..  R.  Co.  v.  Wood,  45 
Ind.  A.  1,  84  NB  1009,  1013,  88  NE 
709.  (2)  "When  the  kind  of  freight 
and  the  destination  were  made  known 
and  demand  made  for  'suitable  cars,' 
appellees  had  particularised  the  class 
as  far  as  they  were  lawfully  required 
to."  Pittsburgh,  etc.,  R.  Co.  v. 
Wood,  supra. 

4.  See  St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark.  373, 
99  SW  376  (holding  that  a  complaint, 
in  an  action  against  a  cairler  for 
failure  to  furnish  cars  to  a  shipper 
on  demand,  which  alleges  that  the 
shipper  placed  logs  along  the  car- 
rier's tracks  for  shipment  and  de- 
manded cars  on  which  to  ship  them, 
and  that  the  carrier  neglected  to  fur- 
nish a  sufficient  number  of  cars,  and 
that  by  reason  thereof  the  logs  de- 
teriorated in  value  from  exposure  to 
the  weather,  in  a  specified  sum,  and 
that  *y  the  carrier's  negligent  refusal 
to  furnish  cars  the  shipper  was  dam- 
aged, sufficiently  charges  that  the 
negligence  of  the  carrier  in  failing 
to  furnish  cars  was  the  proximate 
cause  of  the  shipper's  Injury,  as 
against  the  objection  that  the  injury 
was  due  to  the  exposure  of  the  logs 
to  the  weather). 

5.  See  bnoptaugh  v.  St.  Louis,  etc., 


R.  Co.,  147  Mo.  A  8,  126  SW  752. 

6.  St.  Louis,  etc..  R.  Co.  v.  Taylor, 
87  Ark.  831,  112  SW  745. 

7.  Dunlap  v.  Chicago,  etc.,  R.  Co.. 
32  S.  D.  581,  144  NW  226. 

8.  .  Youmans  v.  Georgia  R.  Co.,  142 
Ga.  781,  83  SE  784. 

[a]  Complaint  held  to  state  oause 
of  action  based  on  common-law  lia- 
bility.—A  declaration  in  an  action 
against  a  carrier  for  failure  to  fur- 
nish cars  which  alleged  that  plaintiff 
made  requisition  on  the  carrier  for 
cars  for  transportation  of  the  goods, 
and  that  the  carrier  received  and 
accepted  the  requisition,  and  which 
charged  that  the  loss  claimed  to  have 
been  sustained  by  plaintiff  was  due 
to  the  negligence  of  the  carrier  in 
falling  to  furnish  the  cars  as  re- 
quested stated  a  cause  of  action  In 
tort  and  not  in  contract,  and  a  re- 
covery must  be  predicated  on  the 
liability  of  the  carrier  as  a  common 
carrier  to  furnish  cars.  Di  Giorgio 
Importing,  etc.,  Co.  v.  Pennsylvania 
R.  Co.,  104  Md.  693,  65  A  425,  8  LRA 
NS  108. 

9.  Pennsylvania  R.  Co.  v.  Puritan 
Coal  Co.,  237  U.  S.  121,  35  SCt  484,  69 
L.  ed.  867  [aff  237  Pa.  420.  86  A  426, 
AnnCasl9l4B  37  and  note). 

10.  St.  Louis,  etc.,  R.  Co.  v.  Paul, 
118  Ark.  375,  176  SW  327. 

11.  Evidence  la  actions  (or  refusal 
to  transport  In  general  see  supra 
(  64. 

IS.  See  Evidence  [16  Cyc  926  et 
seq]. 

fa]  Hatters  for  plaintiff  to  prove. 
— (1)  In  an  action  to  Tecover  dam- 
ages for  failure  to  furnish  cars  for 
a  shipment  of  goods,  within  a  reason- 
able time,  the  burden  Is  on  plaintiff 
to  show  that  defendant  owned  and 
operated  a  railroad  at  that  point. 
Brandom  v.  Atchison,  etc.,  R.  Co.,  134 
Mo.  A.  89.  114  SW  640.  (2)  The  bur- 
den is  also  on  plaintiff  to  show  the 
Items  of  damage.  He  will  not  be 
permitted  to  estimate  the  amount  in 
a  lump  sum.  Mauldin  v.v  Seaboard 
Air  Line  R.  Co.,  73  S.  C.  9.  52  SE  677. 

[b]  Hatters  for  defendant  to 
prove. — The  burden  of  showing  that 
it  could  not,  in  the  particular  In- 
stance, with  due  diligence  and  with- 
out jeopardizing  its  other  business, 
have  furnished  cars  at  the  time  or- 
dered and  on  the  notice  given  rests 
on  defendant.  Ayres  v.  Chicago,  etc., 
R.  Co.,  71  Wis.  372,  37  NW  432,  6  Am 
SR  226. 

13.  See  Evidence  [16  Cyc  1110  et 
seq).  . 

[a]     T/nnsnal   volume   of  traffic. 
(1)   In  an  action  for  failure  to  fur- 


nish cars,  where  the  defense  was 
that  there  was  an  unusual  volume  of 
traffic,  plaintiff  was  allowed  to  prove 
by  other  shippers  that,  in  the  seasons 
preceding  the  one  in  question,  there 
was  a  car  shortage  on  defendant's 
road.  In  the  district  from  which 
plaintiff  was  shipping.  Cronan  v.  St. 
Louis,ete.,  R.  Co.,  149  Mo.  A.  384. 
130  SW  487.  (2)  The  defense  being; 
an  extraordinary  demand  for  cars, 
the  court  properly  admitted  testi- 
mony that  others,  who  ordered  cars 
after  plaintiffs,  received  them  before 
plaintiffs  received  theirs,  as  tending 
to  prove  that  failure  to  furnish  cars 
was  not  due  to  a  scarcity  thereof. 
St.  Louis,  etc..  R.  Co.  v.  Keefe,  113 
Ark.  215,  168  SW  131. 

[b]  manages. — (1)  Where  sheep 
could  not  have  arrived  at  their  des- 
tination In  time  for  the  market  of 
the  day  on  which  the  shipment 
would  have  been  made  had  cars  been 
furnished  within  a  reasonable  time, 
evidence  of  the  state  of  the  market 
on  that  day  was  irrelevant.  Galves- 
ton, etc.,  R.  Co.  v.  Word,  (Tex.  Civ. 
A.)  124  SW  478.  (2)  Where  defend- 
ant has  notice  of  circumstances 
such  as  will  make  It  liable  for  spe- 
cial damages  for  failure  to  furnish 
cars  for  the  shipment  of  coal  from 
plaintiffs  mine,  evidence  to  the  effect 
of  the  failure  to  furnish  cars  at  the 
mine,  as  to  expense  of  maintenance 
and  as  to  the  cost  of  mining,  is  ad- 
missible In  determining  the  net 
profits  recoverable.  Midland  Valley 
R.  Co.  v.  Hoffman  Coal  Co.,  91  Ark. 
180,  120  SW  380. 

14.  See  Evidence  [17  Cyc  753  et 
seq]. 

[a]  Bequest  for  cars.— Evidence 
held  sufficient  to  show  that  a  request 
for  cars  made  to  the  carrier's  freight 
agent  Is  binding  on  the  carrier,  as 
being  within  the  apparent  scope  of 
an  agent's  authority.  Hoffman  Head- 
ing, etc.,  Co.  v.  St.  Louis,  etc.,  R.  Co.. 
Ill   Mo.  A.   495.   94    SW   697. 

[b]  Evidence  held  sufficient.— (1) 
To  go  to  the  jury  on  the  question 
whether  defendant  was  excused  be- 
cause of  an  unusual  rush  of  busi- 
ness. St.  Louis,  etc.,  R  Co.  v.  Keefe, 
113  Ark.  216,  168  SW  131;  Dillender 
v.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
331,  130  SW  107.  (2)  To  show  neg- 
ligence of  defendant  in  failing  to 
furnish  cars.  Baltimore,  etc.,  R.  Co. 
v.  Whitehlll,  104  Md.  295,  64  A  1033. 
(8)  To  sustain  a  verdict  for  plain- 
tiff. Richey,  etc.,  Co.  v.  Northern 
Pac.  R.  Co.,  110  Minn.  847.  125  NW 
897;  Cronan  v.  St.  Louis,  et<A  R.  Co.. 
149  Mo.  A.  384,  130  SW  487. 


For  late*  eases,  developments  and  obangM  in  the  raw  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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affect  plaintiff's  right  to  recover  the  damages  sus- 
tained. It  is  likewise  no  defense  that  plaintiff 
held  the  goods  for  speculative  purposes.1"  In  an 
action  against  a  railroad  for  failure  to  furnish  oars 
to  transport  plaintiff's  logs,  where  plaintiff  did  not 
know  from  the  first  that  he  could  not  ship,  that 
after  discovering  such  fact  he  continued  to  haul 
logs  to  the  station  was  not  a  defense,  but  cause 
only  for  denying  redress  to  the  extent  that  he  in- 
creased his  damage  by  accumulating  logs  after  he 
knew  that  cars  would  not  be  available.17  A  shipper 
of  live  stock  is  not  guilty  of  contributory  negli- 
gence in  simply  having  his  stock  at  the  point  of 
shipment  at  what  is  in  fact  a  reasonable  time  after 
a  demand  for  cars.18 

[$76]  6.  What  Damages  Recoverable."  In 
actions  based  on  a  breach  of  a  carrier's  common- 
law  duty  to  furnish  cars,  it  is  liable  to  the  ship- 
per for  such  actual  damages  as  were  sustained 
because  of  its  failure  or  default  in  delivering  cars 
as  requested.20  Where,  on  failure  of  the  carrier 
to  furnish  cars  within  a  reasonable  time  after  de- 
mand, the  shipper  electa  to  treat  the  carrier's  obli- 
gation to  furnish  cars  as  at  an  end  and  sells  the 
goods,  the  shipper  is  entitled  to  recover  the  differ- 
ence between  the  market  value  'at  the  destination 
to  which  the  goods  were  to  be  carried  at  the  time 
they  would  have  arrived  if  the  carrier  had  furnished 
ears,  and  their  value  at  the  same  time  at  the  place 
from  which  they  were  shipped,  less  the  freight.21 
Where  the  cars  were  to  be  furnished  for  the  trans- 
portation of  cattle,  and  the  carrier  failed  to  fur- 
nish the  cars  within  a  reasonable  time  after  being 
ordered,  it  is  liable  to  the  shipper  for  the  reason- 
able expenses  of  holding  the  cattle  while  waiting 
for  cars,22  such,  for  instance,  as  expenditure  for 
feeding  pasture  and  care  of  the  cattle,  but  he  is 
entitled  to  recover  only  such  expenses  as  were 
reasonably  necessary.28  Nor  can  he  recover  for  ex- 
penditure   for    feed   made   necessary    by    unprece- 

VI.  DUTIES  INCIDENT 
[J  79]  A.  Introductory  Statement.  It  is  the 
duty  of  a  common  carrier  to  provide  and  furnish 
all  reasonable  and  necessary  facilities  for  the 
prompt  transportation  of  such  goods  as  it  holds 
itself  out  to  the  public  as  engaged  in  carrying,  and 


[c]     Evidence    held    faurafltcUat — 

To  show  ownership  of  the  road  at 
the  shipping  point.  Brandom  v. 
Atchison,  etc,  R.  Co.,  134  Mo.  A.  89, 
114   SW   540. 

16.  St.  Louis,  etc.,  R.  Co.  v.  Tay- 
lor. 87  Ark.   331.  112  SW  746. 

16.  Dobbins  v.  Syracuse,  etc.,  R. 
Co.,  157  App.  Dlv.  80,  141  NYS  637 
[aft  215   N.  Y.   674,   109  NE  79]. 

17.  Shoptaugh  v.  St.  Louis,  etc., 
R.  Co.,  147  Mo.  A.  8,  126  SW  762. 

18.  Galveston,  etc.,  R.  Co.  v. 
Word,   (Tex.  Civ.  A.)  124  SW  478. 

19.  Xn  actions: 

For  refusal   to  transport  In  general 

see  supra  I  65. 
For  damages  for  unreasonable  delay 

in  furnishing  cars  see  Infra  5S  446, 

452. 

20.  Ark. — St  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co.,  81  Ark.  373, 
99  SW  376. 

111. — Fox  v.  Chicago,  etc.,  R.  Co., 
188  111.  A.   11. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Queen  City  Coal  Co.,  13  KyL  832. 

Minn. — Richey,  etc,  Co».  v.  North- 
ern Pac.  R.  Co.,  110  Minn.  347.  126 
NW  897. 

Miss. — Yasoo.  etc.,  R.  Co.  v.  Fisher, 
102  Miss.  702,  59  S  877. 

Tex. — Southern  Kansas  R.  Co.  v. 
O'Loughlln  Land,  etc.,  Co.,  60  Tex. 
CiY.  A.  91.  127  SW  568. 

21.  St.    Louis    Southwestern    R. 


Co.  v.  Leder,  87  Ark.  298,  112  SW 
744;  Southern  Kansas  R.  Co.  v. 
O'Loughlln  Land,  etc.,  Co.,  60  Tex. 
Civ.  A.  91,  127  SW  668. 
.  99.  Texas,  etc.,  R.  Co.  v.  Smith, 
34  Tex.  Civ.  A.  671,  79  SW  614. 

93.  Texas.  «tc,  R.  Co.  v.  Powell, 
34  Tex.  Civ.  A.  576,  79  SW  86  (hold- 
ing that  it  was  erroneous  to  charge 
that  the  shipper  could  recover  the 
amount  he  expended). 

94.  Wallace  v.  Pecos,  etc.,  R.  Co., 
50  Tex.  Civ.  A.  296,  110  SW  162  (the 
carrier  being  liable  not  as  insurer 
but  only  for  negligence). 

95.  Louisville,  etc.,  R.  Co.  v. 
Queen  City  Coal  Co.,  13  KyL  832. 

26.  St.  Louis,  etc.,  R.  Co.  v. 
Wynne  Hoop,  etc.,  Co..  81  Ark.  373, 
99  SW  375  (holding  that  any  delay 
In  the  shipment  which  prevented  the 
manufacture  of  logs  into  hoops  be- 
fore decay  began  directly  contrib- 
uted to  and  was  the  proximate  cause 
of  any  deterioration  In  the  value  of 
the  logs).  And  see  Richey.  etc.,  Co. 
v.  Northern  Pac.  R.  Co.,  110  Minn. 
347.  125  NW  897  (holding  that  the 
measure  of  damages  for  failure  of  a 
carrier  to  furnish  cars  to  a  shipper, 
resulting  in  damage  of  the  goods,  Is 
the  difference  in  their  value  at  the 
place  of  shipment  when  offered  for 
transportation  and  their  value  at  the 
same  place  when  shipping  facilities 
were   furnished). 


dented  weather  which  could  not  reasonably  have 
been  anticipated.24  Where  the  cars  are  to  be  fur- 
nished for  carrying  coal,  and  the  carrier  fails  to 
furnish  the  cars  within  a  reasonable  time  after 
being  ordered,  the  shipper  may  recover  reasonable 
expenditures  incurred  while  he  was  expecting  the 
cars  to  be  furnished.25  The  shipper  may  recover  for 
deterioration  in  the  goods  caused  by  the  delay  in 
furnishing  cars.26  The  fact  that  a  shipper  suing 
for  the  failure  of  a  carrier  to  furnish  cars  for  the 
shipment  of  hay  could  have  secured  cars  in  subse- 
quent months,  and  that  the  market  was  as  good  as 
when  cars  were  demanded  and  refused,  did  not 
limit  his  recovery  to  nominal  damages.27 

Special  damages  arising  from  a  failure  to  furnish 
cats  are  not  recoverable  in  the  absence  of  notice 
to  the  carrier  of  circumstances  which  would  make 
the  special  damages  the  probable  result  of  the 
failure  to  furnish  cars.28 

[$  77]  7.  Attorney '8  Fees.  A  statute  which 
allows  an  attorney's  fee  to  a  shipper  who  success- 
fully sues  a  railroad  company  for  failure  to  fur- 
nish cars,  while  no  such  allowance  is  made  in  a 
successful  action  by  a  railroad  company  in  a  suit 
against  the  shipper  under  such  statute  for  failure 
to  use  cars,  is  unconstitutional  as  constituting  a 
denial  of  the  equal  protection  of  laws.29 

[$  78]  E.  Injunction  to  Compel  Carrier  to  Fur- 
nish Oars.30  A  mandatory  injunction  may  be 
granted  to  compel  a  carrier  to  furnish  cars  to  a 
shipper.  The  fact  that  he  may  recover  damages 
for  the  carrier's  refusal  to  furnish  cars  constitutes 
no  reason  why  an  injunction  should  not  be 
granted.81  By  accepting  the  charter  the  carrier 
assumes  obligations  to  the  public,  and  the  duty  of 
enforcing  these  obligations,  in  the  absence  of  some 
statute  providing  a  different  remedy,  necessarily 
devolves  upon  courts  of  equity.  Their  jurisdiction 
to  grant  relief  of  this  sort  has  been  well  established 
and  defined.82 

TO  TRANSPORTATION 

in  such  quantities  as  might  reasonably  and  ordi- 
narily be  expected  to  be  offered  for  carriage,  and 
to  exercise  such  care  as  is  required  to  protect  the 
goods  from  loss  or  injury  during  transportation.23 
This  duty  is  imposed  by  the  common  law  and  is  in 

97.  St.  Louis  Southwestern  R.  Co. 
v.  Leder,  87  Ark.  298,  302,  112  SW 
744  (where  it  was  said:  "This  theory 
would,  require  the  shipper  to  await 
the  turn  of  the  irarket  to  find  out 
whether  the  railroad  company  had 
Injured  him  by  failing  to  furnish 
him  cars"). 

98.  Houston,  etc.,  R.  Co.  v.  Camp- 
bell, 91  Tex.  651,  45  SW  2,  43  LRA 
225  (holding  that  the  shipper  Is  enti-* 
tied  to  recover  for  loss  of  profits  on 
a  contract  for  the  sale  of  goods, 
which  the  carrier's  refusal  to  trans- 
port prevented  him  from  complying 
with,  and  that  It  was  not  necessary 
to  a  recovery  that  the  carrier  had 
knowledge  of  the  existence  of  such 
contract);  Beaumont,  etc.,  R  Co.  v. 
Moore,   (Tex.  Civ.  A.)   174  SW  844. 

99.  Atchison,  etc.,  R.  Co.  v.  Voa- 
burg,  238  U.  S.  56,  35  SCt  676,  59  L. 
ed.  1199,  LRA1915E  953  [rev  89  Kan. 
114,  130  P  667]. 

30.  Mandamus  or  Injunction  to 
oompel  transportation  in  general  see 
supra  {  60. 

31.  Louisville,  etc.,  R.  Co.  v. 
Pittsburg,  etc..  Coal  Co.,  Ill  Ky.  960. 
64  SW  969,  23  KyL  1318.  98  AmSR 
447.  65  LRA  601. 

39.  Louisville,  etc.,  R.  Co.  v. 
Pittsburg,  etc..  Coal  Co.,  Ill  Ky.  960. 
64  SW  969.  23  KyL  1318,  98  AmSR 
447.  55  LRA  601. 

33.     U.  S.-Hartford 
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no  sense  dependent  on  statute^84  although,  as  is 
shown  in  another  section,  the  matter  of  furnishing 
reasonable  facilities  is  at  the  present  day  very 
largely  regulated  by  legislation  on  the  subject  or 
by  rules  formulaited  and  promulgated  by  railroad 
commissions  to  whom  the  power  of  regulation  has 
been  delegated,"  and  if  a  carrier  can  otherwise 
lawfully  be  required  to  provide  a  service  prescribed 
by  a  railroad  commission,  such  obligation  cannot 
be  avoided  merely  because  it  is  attended  with  con- 
siderable expense."  The  duty  of  a  carrier  to  fur- 
nish reasonably  adequate  service  is  commensurate 
with  the  powers  and  privileges  conferred  on  the 
carrier,  and  the  just  requirements  of  the  public." 
"Promptness  in  transportation,"  it  is  said,  "is  of 
great  and  increasing  importance,  and  hence  com- 
mon carriers .  should  be  required  to  use  every  rea- 
sonable means  and  to  take  every  reasonable  pre- 
caution to  insure  it.""  In  determining  whether 
they  have  fulfilled  their  obligation  in  this  regard, 
their  business  as  a  whole,  the  character  of  the 
Service  required,  the  need  of  its  performance,  and 
the  various  rights  of  the  public  and  of  the  carriers 
should  be  considered.3*     They  are  expected  to  be 


prepared  with  the  equipment  necessary  to  handle 
the  average  traffic  offered  them,  and  also  such  an 
increase  as  would  be  expected  by  managers  of  ex- 
perience, inasmuch  as  the  volume  of  traffic  will 
vary  with  the  seasons  and  general  business  con- 
ditions; and  these  contingencies  ought  to  be  pro- 
vided for  and  the  law  requires  them  to  be.44  It  is 
not  to  be  understood,  however,  that  the  carrier  is 
required  to  provide  facilities  sufficiently  extensive 
for  maximum  freight  output  at  any  time  of  the 
year;41  on  the  contrary  it  is  only  required  to  meet 
a  demand  so  adjusted  as  to  utilize  the  equipment 
with  regularity  throughout  the  year.*2  And  where 
the  carrier  has  furnished  itself  with  the  appliances 
necessary  for  the  transportation  of  freight  offered 
it  in  the  usual  course  of  events,  taking  into  con- 
sideration the  fact  that  at  certain  seasons  more 
cars  are  needed  than  at  others,  it  has  fulfilled  its 
duty.43  As  otherwise  expressed,  it  is  not  required 
to  provide  facilities  to  meet  an  unexpected  and 
unprecedented  rush  of  business,  or  unusual  and 
extraordinary  contingencies,  which  ordinary  pru- 
dence or  foresight  could  not  anticipate,44  but  is 
bound  only  to  provide  facilities  for  such  transports- 
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120  SW  380;  St.  Louis,  etc.,  K.  Co.  v. 
State,  86  Ark.  311,  107  SW  1180.  122 
AmSR  33;  Missouri,  etc,  R.  Co.  v. 
Sneed.  86  Ark.  293.  107  SW  1182: 
St.  Louis,  etc.,  R.  Co.  v.  State,  84 
Ark.  160,  104  SW  1106;  St.  Louis, 
etc.,  R.  Co.  v.  Wynne  Hoop,  etc.,  Co., 
81  Ark.  373,  99  SW  378   [clt  Cyc]. 

Colo. — Merchants'  Dispatch,  etc., 
Co.  v.  Cornforth.  3  Colo.  280,  26  AmR 
767. 

Fla. — State  v.  Florida  East  Coast 
R.  Co.,  68  Fla.  624,  60  S  426. 

111. — Illinois  Cent.  R.  Co.  v.  Cobb, 
C4  111.  128;  Michigan  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co..  1  111.  A.  399. 

Iowa. — C.  C.  Taft  Co.  v.  American 
Express  Co..  133  Jowa  622,  110  NW 
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7  LRA  280. 
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Co.,  88  Nebr.  732.  130  NW  663;  State 
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Co..  74  N.  H.  100,  65  A  386,  124  Am 
SR  937,  12  AnnCas  1072;  Flint  v. 
Boston,  etc.,  R.  Co.,  73  N.  H.  141,  69 
A   938. 

N.  Y. — Stelnwegv.  Erie  R.  Co.,  43 
N.  Y.  123,  3  AmR  678;  Dobbins  v. 
Syracuse,  etc.,  R.  Co.,  167  App.  Dlv. 
80.  141  NYS  637  [aff  215  N.  Y.  674. 
109  NE  79];  Strough  v.  New  York 
Cent.,  etc..  R.  Co..  92  App.  Dlv.  684, 
87  NYS  30  [aff  181  N.  Y.  633  mem. 
73   NE  1133   mem]. 

N.  C. — Branch  v.  Wilmington,  etc., 
R.  Co.,  77  N.  C.  347. 

Oh. — Welsh  v.  Pittsburg,  etc.,  R. 
Co..  10  Oh.  St.  65,  75  AmD  490. 

Pa. — Joynes  v.  Pennsylvania  R. 
Co.,  235  Pa.  232.  83  A  1016.  AnnCas 
1913D  964  and  note. 


S.  C. — Mauldin  v.  Seaboard  Air- 
Line  R.  Co.,  73  S.  C.  9,  52  SB  677. 

Tex. — Crosbyton-Southplalns  R. 

Co.  v.  State  R.  Commn..  (Civ.  A.)  169 
SW  1038;  Texas,  etc..  R.  Co.  v.  Les- 
lie, 62  Tex.  Civ.  A.  380,  131  SW  824; 
St.  Louis  Southwestern  R.  Co.  v. 
Jackson.  55  Tex.  Civ.  A.  407,  118  SW 
863;  International,  etc.,  R.  Co.  ▼. 
Welbourne,  (Civ.  A.)  113  SW  780; 
Texas,  etc.,  R.  Co.  v.  Barrow,  (Civ. 
A.)  94  SW  176. 

See  also  infra  5f  80-82,  88-99.  101, 
102,   103-118,   121,  125. 

[a]  An  excellent  summary  of  the 
Barrier's  duties  In  this  regard  Is 
found  in  Beard  v.  Illinois  Cent.  R, 
Co.,  79  Iowa  518,  520,  44  NW  800.  18 
AmSR  381.  7  LRA  280  (where  it  was 
said:  "He  must  guard  the  goods 
from  destruction  or  injury  by  the 
elements;  from  the  effects  of  delays; 
Indeed,  from  every  source  of  Injury 
which  he  may  avert,  and  which,  in 
the  exercise  of  care  and  ordinary  In- 
telligence, may  be  known  or  antici- 
pated. Unknown  causes,  or  those 
which  are  Inherent  In  the  nature  of 
the  goods,  and  cannot  be.  In  the  ex- 
ercise of  diligence,  averted,  will  not 
render  the  carrier  liable.  The  na- 
ture of  the  goods  must  be  considered 
In  determining  the  carrier's  duty. 
Some  metals  may  be  transported  In 
open  cars.  Many  articles  of  com- 
merce, when  transported,  roust  be 
protected  from  rain,  sunshine  and 
heat,  and  must  have  cars  fitted  for 
their  safe  transportation.  Live  ani- 
mals must  have  food  and  water, 
when  the  distance  of  transportation 
demands  it.  Fruit,  and  some  other 
perishable  articles,  must  be  carried 
with  expedition  and  protection  from 
frost.  So  the  carrier  must  attend 
to  the  character  of  the  goods  he 
transports"). 

[b]  A  oosunon  carrier  is  bound 
to  exercise  aa  intelligent  supervision 
over  the  system  of  carriage  which 
he  employs.  Willock  v.  Pennsyl- 
vania It.  Co.,  166  Pa.  184.  30  A  948. 
45  AmSR  674.  27  LRA  228;  Trace  v. 
Pennsylvania  R.  Co.,  26  Pa.  Super. 
466. 

Duty  of  oarrler  by  water  aa  to  eaxe 
of  eargo  see  Shipping  [86  Cyc  258]. 

34.  St.  Louis  Southwestern  R.  Co. 
v.  State.  86  Ark.  311,  107  SW  1180. 
122  AmSR  33;  Branch  v.  Wilming- 
ton, etc.,  R.  Co..  77  N.  C.  347. 

36.     See  supra  |  44. 

36.  Grand  Trunk  R.  Co.  v.  Michi- 
gan R.  Commn..  198  Fed.   1009.  1020. 

37.  State  v.  Florida  Fast  Coast  R. 
Co..  68  Fla.  524,  50  S  425. 

38.  Mauldin  v.  Seaboard  Air  Line 
R.  Co..  73  S.  C.  9.  14,  62  SE  677. 

39.  State    v.    Florida    East    Coast 


R.  Co.,  68  Fla.  524,  60  S  426. 

40.  Oliver  v.  Chicago,  etc.,  R.  Co.. 
89  Ark.  466,  470,  117  SW  238;  Dawson 
v.  Chicago,  etc..  R.  Co.,  79  Mo.  296: 
Shoptaugh  v.  St.  Louis,  etc.,  R.  Co., 
147  Mo.  A.  8.  126  SW  762;  Mauldin  v. 
Seaboard  Air  Line  R.  Co.,  73  S.  C.  9, 
14,  62  SE  677  (where  it  was  said 
that  the  forethought  required  of  the 
managers  of  carriers  '"requires  not 
only  a  study  of  their  own  buslnesa. 
but  of  the  industries,  the  develop- 
ment and  the  progress  of  the  coun- 
try whose  carrying  business  they 
undertake"). 

"Except  In  cases  of  extraordinary 
and  unusual  emergencies  which  can- 
not reasonably  be  anticipated  by 
railroad  companies,  it  is  their  duty 
to  equip  themselves  with  sufficient 
cars  to  supply  the  demands  for  ship- 
ments, both  Interstate  and  intra- 
state, and  a  failure  to  furnish  all 
cars  demanded  under  other  circum- 
stances would  not  be  excused."  Oli- 
ver v.  Chicago,  etc,  R.  Co.,  supra. 

41.  See  cases  infra  note  42. 

"It  Is  true  the  defendant  company 
is  required  to  furnish  sufficient  facil- 
ities at  all  times  to  transport  the 
merchandise  of  shippers  along  its 
route;  but  It  occurs  in  the  bitumi- 
nous coal  mining  industry  In  certain 
of  the  winter  months  of  the  year 
that  the  extraordinary  demand  for 
bituminous  coal  Is  far  beyond  the 
car  capacity  of  the  railroad  corrpany 
to  transport,  and  It  Is  conceded  that 
the  railroad  company  is  not  required 
to  keep  a  car  equipment  sufficiently 
extensive  to  meet  the  maximum  out- 
put at  any  part  of  the  year,  but  that 
It  is  only  required  to  furnish  car 
facilities  to  bituminous  coal  ship- 
pers to  meet  a  demand  adjusted  and 
regulated  to  utilize  the  company's 
car  equipment  with  uniformity  and 
regularity  throughout  the  year." 
Logan  Coal  Co.  v.  Pennsylvania  R~ 
Co.,    164   Fed.   497,   602. 

48.  Montana,  etc.,  R.  Co.  v.  Mor- 
ley.  198  Fed.  991;  Logan  Coal  Co.  v. 
Pennsylvania  R.  Co.,  154  Fed.  497. 
Compare  Illinois  Cent.  R.  Co.  v. 
River,  etc..  Coal,  etc..  Co.,  160  Ky. 
489.  150  SW  641,  44  LRANS  643.  Ann 
Casl914C  1256  and  note  (where  It 
was  held  that  railroad  companies 
engaged  In  the  coal  carrying  trade 
are  required  to  have  a  sufficient  sup- 
ply of  cars  to  meet  the  normal  de- 
mands of  that  trade  during  the  pe- 
riods of  the  year  when  the  normal 
den- and  Is  heaviest). 

43.  State  v.  Chicago,  etc.,  R.  Co.. 
71   Nebr.  693.   99   NW  309. 

44.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Mitchell.  101  Ark.  289.  142- 
SW   168,   87   LRANS   646;   St.    Louis. 


For  later  oases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion  as  might  reasonably  be  anticipated.41  And 
where-  by  reason  of  unusual  pressure  of  business 
the  rolling  stock  of  a  carrier  is  inadequate  for  the 
transportation  of  freight,  the  company  may  decline 
to  receive  it  without  incurring  liability.4*  Nor  is 
the  carrier  required  to  furnish  facilities  to  shippers 
other  than  at  the  places  where  they  are  customarily 
to  be  found.47  Under  a  statute  which  requires  a 
earrier  to  make  reasonable  provision  for  the  trans- 
portation of  coal  it  may  be  compelled  by  mandamus 
to  construct  a  sidetrack  and  switch  where  neces- 
sary.4* 

[i  80]  B.  Duty  to  Furnish  Suitable  Facilities 
for  Receiving  and  Delivering  Goods — 1.  Inanimate 
Freight.  Adequate  freight  houses  or  depots  for  re- 
ceiving freight  for  shipment  or  for  holding  it  for 
delivery  must  be  provided  by  the  carrier.49 

[$81]  2.  Live  Stock  Pens  and  Yards— a.  State- 
ment of  Bole.  The  duty  of  the  carrier  begins  when 
live  stock  is  delivered  into  its  pens.60  It  is  the 
duty  of  a  carrier  of  live  stock,  as  an  incident  to 
the  business  of  transporting  sbch  stock,  to  furnish 
suitable  pens  and  yards  for  receiving  and  delivering 
the  stock,  and  it  will  be  liable  for  loss  or  injury  re- 


sulting from  the  defective  condition  of  such  appli- 
ances. The  same  rule  applies  to  pens  as  to  cars." 
The  duty  is  one  imposed  by  law  and  it  is  in  no 
way  dependent  on  any  express  promise  made  by  the 
carrier  to  the  shipper."  The  duty  of  a  carrier  of 
live  stock,  it  is  said,  cannot  be  efficiently  dis- 
charged without  the  aid  of  pens  or  yards  in  which 
the  live  stock  offered  for  shipment  can  be  received 
and  handled,  with  safety  and  without  inconveni- 
ence to  the  public,  before  being  loaded  in  the  cars 
in  which  they  are  to  be  transported;54  and  such 
duty  is  strictly  analogous  to  the  duty  of  the  car- 
rier to  construct  and  to  maintain  a  secure  depot 
for  inanimate  freight.*5  This  duty  extends  to  the 
provision  of  safe  yards  and  pens  both  at  the  point 
of  shipment  and  at  the  point  of  destination,  and 
it  is  also  the  duty  of  the  carrier  to  keep  its  yards 
in  a  reasonably  safe  condition,  not  only  for  the 
stock  placed  in  the  yards,  but  also  for  the  per- 
sons who  accompany  the  stock  as- caretakers,  and 
who,  in  the  performance  of  their  duties  as  such, 
may  find  it  necessary  to  go  into  or  through  the 
yards." 


etc.,  R.  Co.  v.  Wynne  Hoop,  etc.,  Co., 
81  Ark.  873,  389,  99  SW  375  [cit 
Cyc];  St.  Louis  Southwestern  R.  Co. 
v.  Clay  County  din  Co.,  77  Ark.  857, 
362.  92  SW  531   [cit  Cyc]. 

FU. — Seaboard  Air  Line  R.  Co.  v. 
Rents,  60  Fla.  429,  54  S  13. 

Ga. — Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  135  Ga.  35,  68  SE  807. 

111. — Galena,  etc..  R.  Co.  v.  Rae,  18 
111.  488.  68  AmD  674. 

Ky. — Illinois  Cent.  R.  Co.  v.  River, 
etc.  Coal,  etc.,  Co.,  150  Ky.  489,  493, 
ISO  SW  641,  44  LRANS  643  and  note, 
AnnCasl914C  1256  and  note  [cit 
Cyc];  Louisville,  etc.,  R.  Co.  v. 
Queen  City  Coal  Co.,  99  Ky.  217,  85 
SW  626,  18  KyL  126;  Newport  News, 
etc.,  R.  Co.  v.  Reed,  10  KyL  1020. 

Mass. — Thayer  v.  Burchard,  99 
Mass.   608. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Burrows,  38  Mich.  6  (the  Chicago 
lire). 

Mo. — Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Shoptaugh  v.  St. 
Louis  R.  Co.,  147  Mo.  A.  g,  126  SW 
752. 

Nebr. — State  v.  Chicago,  etc.,  R. 
Co.,  71  Nebr.  693,  99  NW  309  (hold- 
ing that  the  carrier  is  not  required 
to  provide  for  such  a  rush  of  traffic 
as  may  occur  in  any  given  locality 
only  temporarily  or  at  long  intervals 
of  time). 

N.  T. — Wibert  v.  New  York,  etc.. 
R.  Co.,  19  Barb.  36  [afl  12  N.  Y.  246]. 

8.  C. — Mauldin  v.  Seaboard  Air 
Line  R.  Co.,  73  S.  C.  9,  14,  52  SE  677 
[cit  Cyc] 

See  also  supra  SI  66,  67. 

46.    See  cases  supra  note  44. 

46.  Faulkner  v.  South  Pac.  R.  Co., 
51  Mo.  311;  Tucker  v.  Pacific  R.  Co., 
60  Mo.  385. 

47.  Yazoo,  etc.,  R.  Co.  v.  Craw- 
ford, 107  Miss.  356,  66  S  462,  LRA 
DISC  260  (holding  that  a  railroad 
company  is  not  bound  as  a  common 
carrier  to  furnish  facilities  for  the 
loading  of  logs  at  points  between  Its 
regular  stations). 

48.  State  v.  White  Oak  R  Co.,  65 
W.  Va.  15,  64  SE  630,  28  LRANS 
1013  (holding  further  that  provi- 
sions, which  a  carrier  had  deter- 
mined before  the  issuance  of  an  al- 
ternative writ  to  compel  it  to  make 
reasonable  provision  for  the  trans- 
portation of  coal  were  proper,  will 
be  presumed  such  as  may  be  re- 
quired of  the  carrier,  at  least  until 
a  different  showing  is  made). 

[a]  What  la  a  reasonable  provision 
by  a  carrier  for  the  transportation  of 
coal  depends  on  the  facts  of  each 
case.  State  v.  White  Oak  R.  Co.,  66 
W.  Va.  15,  64  SE  630,  28  LRANS 
1013. 
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Co.,  (A.)  179  SW  725;  Hum- 
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R.  Co.,  80  Mo.  A.  389;  Klncald  v. 
Kansas  City,  etc..  R.  Co.,  62  Mo.  A. 
365:  Paddock  v.  Missouri  Pac.  R.  Co., 
60  Mo.  A.  328;  Cooke  v.  Kansas  City, 
etc..  R.  Co.,  67  Mo.  A.  471;  McCul- 
lough  v.  Wabash  Western  R.  Co..  34 
Mo.  A.  23;  Mason  v.  Missouri  Pac. 
R.  Co..  25  Mo.  A.  473. 

Mont. — Wahle  v.  Great  Northern 
R.  Co.,  41  Mont.  326.  109  P  713. 

N.  H. — Flint  v.  Boston,  etc.,  R.  Co.. 
73  N.  H.  141,  59  A  938. 

N.  J. — Feinberg  v.  Delaware,  etc., 
R.  Co.,  62  N.  J.  L.   451,   20  A   33. 

S.  D. — Drake  v.  Great  Northern  R. 
Co..  24  S.  D.  19,   123   NW  82. 

Tex. — Texas,  etc.,  R.  Co.  v.  Big- 
ham,  90  Tex.  223,  38  SW  162:  Inter- 
national, etc..  R.  Co.  v.  McRae.  82 
Tex.  614.  18  SW  672,  27  AmSR  926; 
Gulf,  etc.,  R.  Co.  v.  Trawick,  80  Tex. 


270.  16  SW  586,  18  SW  948;  Texas, 
etc.,  R.  Co.  v.  Henson,  66  Tex.  Civ. 
A.  468,  121  SW  1127  (holding  that 
the  crowded  condition  of  the  stock- 
yards at  its  terminus  will  not  re- 
lieve it  from  liability  for  damages 
from  negligence  in  handling  a  ship- 
ment of  cattle);  International,  etc., 
R.  Co.  v.  McCullough.  (Civ.  A.)  118 
SW  568  (especially  where  a  delay  Is 
caused  by  Its  failure  to  make  con- 
nections); Texas,  etc,  R.  Co.  v.  Sla- 
tor,  (Civ.  A)  102  SW  166;  Texas, 
etc..  R.  Co.  v.  Byers,  (Civ.  A.)  84  SW 
1087;  Houston,  etc.,  R.  Co.  v.  Tram- 
mel, 28  Tex.  Civ.  A.  812,  68  SW  716; 
Gulf.  etc..  R.  Co.  v.  Porter,  (Civ.  A.) 
61  SW  343;  Texas,  etc.,  R.  Co.  v. 
Fambrough,  (Civ.  A.)  65  SW  188; 
Galveston,  etc..  R  Co.  v.  Jackson, 
(Civ.  A.)  37  SW  255;  Missouri,  etc., 
R.  Co.  v.  Woods,  (Civ.  A.)  31  SW  237. 

Wash. — Buck  v.  Oregon  R.,  etc.',' 
Co.,  53  Wash.  113.  101  P  491. 

[a]  The  company  will  1m  liable 
for  loss  by  shrinkage  resulting  from' 
failure  to  provide  sufficient  stock 
pens  for  loading  the  animals  within 
a  reasonable  time  after  they  are  re- 
ceived for  shipment.  Missouri,  etc., 
R.  Co.  v.  Woods,  (Tex.  Civ.  A.)  31 
SW  287. 

62.  Pruitt  v.  Hannibal,  etc.,  R. 
Co.,  62  Mo.  627;  Lackland  v.  Chicago, 
etc.,  R.  Co..  101  Mo.  A.  420,  74  SW 
506.     See  also  infra  I  94  et  seq. 

63.  Gulf,  etc.,  R.  Co.  v.  Trawick, 
80  Tex.   270,   15  SW  568,   18   SW  948. 

84.  Covington  Stock-Yards  Co.  v. 
Keith,  139  if.  S.  128,  11  SCt  461,  35 
L.  ed.  73;  Flint  v.  Boston,  etc.,  R. 
Co.,   73   N.   H.   141,   69   A   938. 

66.  Lackland  r.  Chicago,  etc.,  R. 
Co.,  101  Mo.  A.  420,  74  SW  505;  Flint 
v.  Boston,  etc..  R.  Co.,  73  N.  H.  141, 
69  A  938.     See  also  supra  i  80.- 

[a]  In  other  words,  shipping 
yards  have  "the  same  relation  to  the 
transportation  of  live  stock  that  the 
defendants'  freight  houses  have  to 
the  transportation  of  ordinary  mer- 
chandise. Flint  v.  Boston,  etc.,  R. 
Co..   73  N.  H.  141,   69  A   938. 

56.  Covington  Stock-Yards  Co.  v. 
Keith.  139  if.  S.  128,  11  SCt  461,  35 
L.  ed.  78;  Norfolk,  etc.,  R.  Co.  v. 
Harman.  91  Va.  601,  22  SE  490,  60 
AmSR  856.  44  LRA  289;  Reynolds  v. 
Great  Northern  R.  Co..  40  Wash.  163, 
82  P  161,  111  AmSR  883. 

67.  Atchison,  etc..  R.  Co.  v.  Allen, 
75  Kan.  190.  193,  88  P  966.  10  LRA 
NS  676  (where  the  court  said:  "Care- 
takers who  follow  cattle  which  have 
been  unloaded  into  the  yards  to  be 
fed.  watered  and  rested  are  not  to 
be  regarded  as  mere  volunteers  or  as 
trespassers.  Although  the  yards  are 
owned  by  the  company,  and  its 
agents    and    managers    are    charged 
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[J  82]  b.  Application,  Extent,  and  Limits  of 
Rule.  Facilities  for  caring  for  animals  a  reason- 
able time  prior  to  shipment.  A  carrier  which  has 
provided  at  a  station  the  yard  facilities  for  the 
loading  and  unloading  of  shipments  must  use  rea- 
sonable care  to  keep  its  facilities  in  such  condition 
and  so  equipped  that  animals  awaiting  shipment 
may  receive  proper  care  and  attention  during  a 
reasonable  time  prior  to  loading.™ 

Proper  racks,  mangers,  and  troughs  for  feeding 
and  watering  are  necessary  equipments  in  stock 
pens.59  But  in  the  absence  of  statutory  provisions, 
a  railroad  company  is  not  required  to  furnish  feed 
or  water  to  live  stock  in  its  pens  awaiting  ship- 
ment, unless  the  company  has  accepted  the  care 
and  control  thereof.90 

The  pens  should  be  kept  reasonably  clean  and 
dry.  Animals  should  not  be  compelled  to  stand  or 
lie  in  mud.81 

Infected  pens^  So  the  carrier  will  be  liable  for 
loss  or  injury  caused  by  unloading  live  stock  into 
infected  pens  from  which  the  stock  contract  dis- 
ease,*2 if  the  infected  condition  existed  and  the  car- 
rier knew  or  had  notice  of  it  before  the  stock  were 

with  the  duty  of  feeding,  watering' 
and  caring  for  the  cattle  while  In 
the  yards,  the  accompanying  owners 
or  caretakers  have  a  right  to  follow 
and  Inspect  the  cattle  and  see  that 
they  are  receiving  proper  care.  [The 
caretaker]  .  .  .  wae  at  least 
entitled  to  the  protection  and  care 
due  to  a  customer  or  patron  of  a 
business  establishment"). 

58.  Zakrsewskl  v.  Qreat  Northern 
R.  Co..  131  Minn.  175,  154  NW  9«6; 
Zakrsewskl  v.  Qreat  Northern  R.  Co., 
125  Minn.  125,  145  NW  801;  and  cases 
infra  this  section  notes  69-80. 

B».  Zakrsewskl  v.  Great  Northern 
R.  Co..  126  Minn.  126,  145  NW  801; 
Bell  v.  Chicago,  etc.,  R.  Co.,  (Mo.  A.) 
171  SW  41.  See  also  Lackland  v. 
Chicago,  etc.,  R.  Co.,  101  Mo.  A.  420, 
74  SW  505  (holding  that,  where  pens 
are  without  shade,  shelter,  or  water 
and  contain  an  embankment  shutting 
off  the  breeze.  It  Is  at  least  a  ques- 
tion for  the  jury  to  find  whether 
such  pens  are  suitable  for  fat  hogs 
during  the  summer  months).  Contra 
San  Antonio,  etc.,  R.  Co.  v.  Broad- 
Davis  Cattle  Co.,  (Tex.  Civ.  A.)  140 
SW  514  (holding  that  Rev.  St.  [1851] 
art  4519,  requiring  a  railroad  com- 
pany to  erect  suitable  buildings  or 
inclosures  to  protect  freight  of  every 
description,  does  not  Impose  on  a 
carrier  the  duty  of  equipping  its 
cattle  pens  with  facilities  for  water- 
ing stock  preparatory  to  loading). 

fa]  Thus,  (1)  where  an  animal  is 
injured  in  the  racks  of  a  pen  pro- 
vided by  the  carrier,  through  its 
negligence  in  making  the  racks  so 
low  that  the  animal  could  get  into 
them  by  its  own  voluntary  action, 
the  carrier  is  liable  for  the  injury 
sustained.  Gulf,  etc..  R.  Co.  v.  Dun- 
man,  (Tex.  Civ.  A.)  81  SW  789.  (2) 
Where  hogs  died  because  they  .could 
not  be  watered  at  the  pens  where 
they  were  delivered  by  the  carrier,  it 
will  be  liable  for  the  resulting  dam- 
ages. Bell  v.  Chicago,  etc.,  R.  Co., 
(Mo.  A.)   171  SW  41. 

[b]  Covered  pens. — Rev.  St.  (1896) 
art  4619  provides  that  a  railroad 
must  erect  at  every  station  buildings 
or  inclosures  to  protect  merchandise 
and  freight  of  every  description  from 
damage  Dy  exposure  to  the  weather, 
stock,  or  otherwise.  In  an  action 
against  a  railroad  by  a  snipper  of 
cattle,  the  court  instructed  that 
every  railroad  Is  required  to  erect  at 
every  station  suitable  pens  and  In- 
closures to  protect  such  cattle  as 
may  be  delivered  from  exposure  to 
the  weather,  stock,  or  otherwise.  It 
was  held  that  the  instruction  was 
erroneous,  since,  even  if  the  statute 
requires   railroads  to   keep  pens  for 


received,  and  it  makes  no  difference  as  respects 
the  carrier's  liability  that  putting  the  stock  in  the 
infected  pen  was  the  only  means  which  the  car- 
rier had  of  avoiding  a  violation  of  the  Twenty- 
Eight-Hour  Law.*3  And  the  fact  that  they  were  un- 
loaded in  violation  of  the  regulations  of  the  United 
States  department  of  agriculture  will  not  defeat  a 
recovery.  It  is  also  immaterial  that  the  loss  did 
not  occur  until  after  delivery.*5 

Pens  containing  noxious  substances.  If  the  car- 
rier permits  salt  water  to  stand  in  pens  accessible 
to  lambs  offered  for  shipment,  it  is  guilty  of  negli- 
gence and  liable  for  loss  occasioned  thereby." 

Defective  chutes.  The  carrier  is  liable  for  in- 
juries to  animals  resulting  from  defective  chutes 
leading  from  the  pens." 

Sufficiency  of  pens  to  prevent  escape  of  animals. 
The  duty  under  consideration  carries  with  it  the 
obligation  to  construct  and  maintain  the  pens  in 
such  a  state  of  efficiency  as  is  reasonably  calcu- 
lated to  prevent  animals  escaping  therefrom,  and  a 
failure  to  fulfill  its  duty  in  this  regard  will  render 
the  carrier  liable  for  loss  or  injury  sustained  there- 
by." 


cattle,  the  Instruction  would  have 
warranted  the  jury  in  believing  that 
it  was  the  duty  of  the  railroad  to 
provide  covered  pens,  If  not  warm 
stalls.  Ft.  Worth,  etc.,  R.  Co.  v. 
Cage  Cattle  Co.,  (Tex.  Ctv.  A.)  95 
SW  705. 

60.  Zakrsewskl  v.  Great  Northern 
R.  Co.,  125  Minn.  126,  145  NW  801. 

61.  Zakrsewskl  v.  Great  Northern 
R.  Co.,  126  Minn.  125,  146  NW  801. 

63.  Nashville,  etc.,  R.  Co.  v.  Far- 
rell,  (Ala.  A.)  70  S  986;  Baltimore, 
etc.,  R  Co.  v.  Dever,  112  Md.  298,  76 
A  362,  26  LRANS  712,  21  AnnCas 
169;  Larlmore  v.  Chicago,  etc.,  R.  Co., 
65  Mo.  A.  167;  International,  etc.,  R. 
Co.  v.  McCullough,  (Tex.  Civ.  A)  118 
SW  668. 

[a]  Bisk  not  assumed  fey  shipper. 
— Where  plaintiff  shipped  certain 
hogs  over  defendant's  railroad  to  a 
line  stock  show,  he  did  not  assume 
the  risk  of  the  exposure  of  the  hogs 
to  cholera  in  an  Infected  sone  where- 
in he  knew  cholera  to  exist,  where 
there  was  no  necessity  for  diverting 
the  car  containing  the  hogs  into  such 
Infected  sone.  Council  v.  St.  Louis, 
etc.,  R.  Co.,  128  Mo.  A.  482,  100  SW 
67. 

68.  Nashville,  etc.,  R.  Co.  v.  Far- 
rell,  (Ala.  A.)   70  S  986. 

[a]  sTotioe  held  snmelent. — Where 
the  shippers  of  live  stock  from  a 
point  In  Kentucky  Informed  the 
agent   of  a.  connecting   carrier  at   a 

?olnt  In  Tennessee,  on  the  day  be- 
ore  the  Initial  carrier  delivered  the 
shipment  to  the  connecting  carrier, 
that  such  connecting  carrier's  stock- 

?'ard  at  Nashville  was  infected,  the 
nformatlon  was  sufficient  to  put  the 
connecting  carrier  on  inquiry  as  to 
the  condition  of  its  yard,  rendering 
it  negligence  on  its  part  to  unload 
the  shipment  in  such  yard  for  feed- 
ing and  watering,  as  required  by  the 
federal  statute,  without  investiga- 
tion. Nashville,  etc.,  R.  Co.  v.  Far- 
rell.   (Ala.  A.)    70  S  986. 

64.  International,  etc.,  R  Co:  v. 
McCullough,  (Tex.  Civ.  A)  118  SW 
668. 

66.  Baltimore,  etc.,  R.  Co.  v.  De- 
ver, 112  Md.  290,  76  A  352.  26  LRANS 
712.   21   AnnCas   169. 

66.  Norfolk,  etc.,  R.  Co.  v.  Har- 
man.  91  Va.  601.  22  SE  490.  60  AmSR 
856,   44   LRA  289  and  note. 

67.  Louisville,  etc.,  R.  Co.  v. 
Hedger,  72  Ky.  645,   15  AmR  740. 

68.  Missouri,  etc..  R.  Co.  v.  Byrne, 
3  Ind.  T.  740,  49  SW  41;  St.  Louis, 
etc..  R.  Co.  v.  Beets,  76  Kan.  295,  89 
P  683,  10  LRANS  671  and  note; 
Mason  v.  Missouri  Pac.  R.  Co.,  26 
Mo.    A.    473;    Texas,    etc.,    R.    Co.    v. 


Bigham,    90    Tex.    228,    28    SW    162; 
Missouri,     etc.,     R.-   Co.     v.    Rogers, 

(Tex.  Civ.  A.)  141  SW  1011. 

[a]  Defective  fastenings. — (l) 
Escape  of  cattle  is  a  consequence 
which  might  have  been  anticipated 
by  the  company  as  the  probable  re- 
sult of  defective  fastenings  of  stock 
pens,  and  recovery  for  damage  to 
the  cattle  resulting  therefrom  may 
be  had.  Texas,  etc.,  R.  Co.  v.  Big- 
ham,  90  Tex.  223,  38  SW  162.  (2)  It 
has  been  held,  however,  that  if,  by 
reason  of  a  defective  gate  of  which 
the  shipper  has  knowledge,  cattle 
escape  from  the  pen  and  are  lost, 
the  failure  of  the  shipper  to  notify 
the  carrier  of  the  defect  in  the  pen 
will  bar  a  recovery,  as  the  loss  will 
be  Imputed  to  the  negligence  of  the 
shipper.  St.  Louis,  eta,  R.  Co.  v. 
Law,  68  Ark.  218,  57  SW  258. 

[b]  Botten  posts.— Where  a  ship- 
per of  live  stock  arranges  with  the 
station  agent  to  ship  two  carloads 
of  cattle,  and  afterward  places  the 
cattle  in  the  company's  stockyard 
for  shipment,  and  one  entire  side  of 
the  pen  falls  down  because  the  posts 
are  rotted  off,  and  the  cattle  escape, 
the  company  is  liable  for  the  result- 
ing injuries.  St.  Louis,  etc.,  R  Co. 
v.  Beets.  75  Kan.  295,  89  P  68S,  10 
LRANS  571.  To  same  effect  Mason 
v.  Missouri  Pac.  R.  Co.,  26  Mo.  A. 
47*. 

[c]  Bogs  rooting  oat  of  pens. 
It  Is  the  duty  of  a  railroad  which 
transports  hogs  to  provide  stock  pens 
reasonably  calculated  to  prevent 
their  escape,  and,  while  a  carrier  of 
live  stock  Is  not  liable  for  injuries 
caused  by  the  Inherent  vice  of  the 
animals,  the  railroad  is  liable  for  an 
escape  of  hogs  which  rooted  out  of 
pens  not  reasonably  calculated  to 
hold  them.  Missouri,  etc.,  R.  Co.  v. 
Rogers,  (Tex.  Civ.  A.)  141  SW  1011. 
101$  (where  Jenkins,  J.,  in  his  opinion 
said:  "It  does  not  follow  that,  be- 
cause of  the  natural  propensity  of 
hogs  to  root,  appellants  would  not  be 
responsible  for  their  rooting  out  of 
the  pens.  Such  propensities  must  be 
presumed  to  have  been  known  to  the 
appellant,  for  which  reason  it  was 
the  duty  of  appellant,  In  the  exercise 
of  ordinary  care,  to  provide  pens 
reasonably  calculated  to  hold  the 
hogs,  notwithstanding  such  propen- 
sities"). 

[d]  Xf  the  animals  are  unloaded 
en  route,  and  escape  from  the  pen 
In  which  they  are  placed,  and  are 
damaged  while  at  large,  the  carrier 
is  liable  as  Insurer  for  such  damage. 
Texas,  etc.,  R.  Co.  v.  Turner,  (Tex. 
Civ.  A.)   37  SW  643. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Boarding  against  danger  from  dogs  or  wild  ani- 
mal*. If  surrounding  conditions  ore  such  that 
injury  to  the  stock  confined  in  pens,  from  dogs  or 
wild  animals,  might  be  expected,  the  carrier  is 
bound  to  make  reasonable  provisions  for  their 
safety." 

Carrier's  or  shipper's  knowledge  of  defects.  As 
affecting  the  liability  of  a  carrier  for  injuries  to 
live  stock  due  to  defective  pens,  it  is  of  no  impor- 
tance that  the  carrier  had  received  no  notice  that 
the  pens  were  insufficient.70  And,  on  the  other 
hand,  mere  knowledge  on  the  part  of  the  shipper 
that  the  pens  are  defective  will  not  relieve  the  car- 
rier of  liability."  The  carrier  cannot  absolve  itself 
from  liability  by  showing  that  its  pens  were  so 
badly  kept  or  constructed  as  to  make  it  contribu- 
tory negligence  on  the  part  of  the  shipper  to  use 
them."  It  has  been  held,  however,  that  if  the 
shipper  himself  undertakes  to  pen  his  animals  and 
fastens  the  gate  so  insecurely  that  the  cattle 
escape,  the  carrier  is  not  liable  for  loss  or  injury 
sustained  thereby.71 

Contract  imposing  duty  of  inspection  on  shipper.74 
It  has  been  held  that  the%  duty  of  inspecting  in- 
elosures  belonging  to  a  common  carrier  rests  on  the 
carrier.  It  cannot  be  imposed  on  the  shipper  by 
contract,  and  any  provision  to  that  effect  in  a  con- 
tract of  shipment  is  void.71 

Pens  used  jointly  with  connecting  carrier.  The 
rule  requiring  the  carrier  to  maintain  suitable  pens 
applies  with  full  force  and  effect  to  pens  which  are 
maintained  and  used  jointly  with  another  connect- 
ing carrier.7* 

Loss  occurring  on  line  of  another  carrier.  Where 
the  carrier  fails  to  provide  safe  and  suitable  pens, 
it  is  liable  for  loss  or  injury  caused  thereby,  al- 


though the  loss  or  injury  occurs  on  the  line  of  an- 
other carrier.77 

Limitations  of  rale.  Nevertheless  a  carrier,  in 
providing  pens,  is  only  required  to  have  such  a 
number  of  pens  as,  according  to  the  business  of 
the  carrier,  is  sufficient  for  the  ordinary  and  usual 
volume  of  business,  and  the  business  of  other  car- 
riers there  iB  immaterial.7*  And  furthermore,  the 
earrier  is  not  made  an  absolute  insurer  of  live 
stock  in  transit,  but  its  duty  is  fully  performed  by 
providing  pens  properly  equipped.78  The  true  test, 
it  is  said,  is  whether,  under  all  the  circumstances, 
the  pens  were  such  as  a  person  of  ordinary  pru- 
dence would  have  provided.80 

[$  83]*  0.  Duty  to  Follow  Shipping  Directions— 
1.  In  General.  Where  goods  are  tendered  to  a  car- 
rier for  transportatiQn  with  specific  shipping  direc- 
tions from  the  consignor,  to  which  it  assents,  it 
assumes  the  obligation  to  follow  such  directions 
and  is  liable  for  loss  or  injury  resulting  from  its 
failurt  to  do  so,  and  this  is  so  whether  there  is 
or  is  not  an  express  contract  to  follow  such  direc- 
tions evidenced  by  bill  of  lading  or  otherwise.81  For 
where,  previously  to  the  delivery  of  goods,  direc- 
tions are  given  to  the  earrier  to  deal  with  the  goods 
when  delivered  in  a  particular  manner,  to  which  it 
assents,  and  afterward  the  goods  are  delivered  to 
it  accordingly,  the  duty  arises  on  its  part,  on  re- 
ceipt of  the  goods,  to  deal  with  them  according  to 
the  directions  previously  given  and  assented  to,  and 
the  law  infers  an  implied  promise  from  him  to  per- 
form such  duty.88  This  principle  as  will  be  shown 
in  a  subsequent  section  finds  its  most  frequent 
application  m  the  case  of  routing  directions,8*  but 
of  course  is  not.  confined  thereto.  Thus  under  the 
circumstances  mentioned,  the  carrier  is  bound  to 


S>.  Beckman  v.  Southern  Pac.  Co., 
39  Utah  472,  118  P  118. 

TO.  Texas,  etc.,  R.  Co.  v.  Slator, 
(Tex.  Civ.  A.)   102  SW  IBS. 

71.  Paddock  v.  Missouri  Pac.  R. 
Co..  SO  Ho.  A.  328;.  Mason  v.  Missouri 
Pac  R.  Co.,  25  Mo.  A.  473;  Gulf,  etc., 
R.  Co.  v.  Trawlck,  80  Tex.  270,  16 
SW  568.  18  SW  948;  Galveston,  etc., 
R.  Co.  v.  Jackson,  (Tex.  Civ.  A.)  37 
SW  255.  See  also  Lackland  v.  Chi- 
cago, etc.  R.  Co.,  101  Mo.  A.  420,  74 
SW  SOB  (holding  that  a  shipper  of 
live  stock  is  not  guilty  of  contrib- 
utory negligence  in  putting  them  in 
the  pens  furnished  by  the  carrier 
therefor  until  they  are  loaded  for 
transportation,  unless  they  are  so 
obviously  unsafe  as  to  make  it  rea- 
sonably certain  that  injury  to  the 
animals  must  Inevitably  result);  and 
infra  I  93. 

78.  Lackland  v.  Chicago,  etc..  R. 
Co..  101  Mo.  A.  420,  74  SW  505;  Gulf, 
etc  R.  Co.  v.  Trawlck,  80  Tex.  270, 
IS  SW  668.  18  SW  948. 

"When  a  railroad  has  invited  and 
obtained  the  shipper's  business  by 
holding  Itself  out  as  a  common  car- 
rier of  live  stock,  it  is  presumed  to 
have-  safe  means  of  handling  the 
stock  it  has  accepted  and  engaged  to 
transport,  and  it  can  not  be  heard 
to  say  that  in  adopting  the  means 
offered  the  shipper  was  negligent." 
Lackland  v.  Chicago,  etc.,  R.  Co.,  101 
Mo.  A.  420,  427.  74  SW  BOB. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Law, 
68  Ark.  218,  57  SW  258.  For  a  case 
somewhat  similar  on  the  facts  and 
conclusions  reached  see  Smith  v. 
Maine  Cent.  R.  Co.,  114  Me.  474.  90  A 
778  (where  plaintiff  arranged  to  ship 
cattle  over  defendant's  railroad;  after 
starting  to  drive  them  to  the  station 
he  learned  that  no  car  was  ready, 
but  that  there  would  be  one  the  next 
morning;  on  plaintiff's  asking  where 
he  could  put  them,  defendant  s  agent 
said  he  might  use  the  yard  at  the 
station;  plaintiff,  without  informing 
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the  agent,  and  without  feeding  the 
cattle,  put  them  in  a  yard  properly 
fenced,  but  failed  to  put  up  all  the 
gate  bars,  and  left  no  one  to  guard 
the  cattle;  and  the  cattle  broke 
through  the  gate,  and  some  were 
killed  by  defendant's  train,  it  was 
held  that  plaintiff,  being  a  mere  in- 
vitee, defendant  was  under  no  obli- 
gation to  guard  the  cattle  and  was 
guilty  of  no  negligence). 

74.  Contract  Imposts*;  on  shipper 
duty  of  Inspecting  and  seleotlna*  oars 
see  infra  }  98. 

76.  Ward  v.  Chicago,  etc.,  R.  Co., 
87  Kan.  824,  126  P  1083;  El  Paso, 
etc.,  R.  Co.  v.  Lumbley,  56  Tex.  Civ. 
A.  418,  120  SW  1060.  And  see  Buck 
v.  Oregon  R.,  etc.,  Co.,  63  Wash.  113. 
101  P  491  (holding  that  a  provision 
that  the  shipper  of  live  stock  shall 
inspect  the  cars  and  stockyards  and 
shall  satisfy  himself  that  they  are 
sufficient  and  report  any  visible  de- 
fects, and  that  the  fact  of  his  load- 
ing his  stock  In  the  cars,  or  occupy- 
ing the  yards,  shall  be  an  acknowl- 
edgment of  their  suitability,  to  be 
valid,  can  be  construed  only  as  re- 
quiring the  shipper  to  use  reasonable 
diligence  to  discover  visible  defects; 
and,  where  a  shipper  with  his  stock 
was  taken  to  yards  at  night,  and  but 
one  pen  -was  unoccupied,  and  he 
walked  about  this  one  and  observed 
the  sufficiency  of  the  fence,  and  that 
the  gate  was  fastened,  such  contract 
did  not  require  such  careful  inspec- 
tion as  would  reveal  that  the  hook 
fastening  the  gate  was  bent  so  that 
It  might  not  hold  against  pressure). 

70.  Texas,  etc.,  R.  Co.  v.  Felker, 
40  Tex.  Civ.  A.  604,  90  SW  530.  See 
also  Texas,  etc.,  R.  Co.  v.  Felker,  44 
Tex.  CIv.  A.  420,  -39  SW  489  (holding 
that  the  rule  applies  in  respect  to 
pens  for  the  delivery  of  live  stock, 
whether  delivery  is  made  to  the 
owner  or  to  a  connecting  carrier. 
The  carrier  cannot  shift  its  responsi- 
bility  by   showing   delivery   in   pens 


provided  by  a  stockyards  company). 

77.  Norfolk,  etc.,  R.  Co.  v.  Har- 
man,  91  Va.  601,  22  SB  490,  60  AmSR 
856,  44  LRA  289  (as  for  Instance, 
where  larrfes  filled  up  on  salt  water 
in  the  shipping  pens  and  died  on  the 
line  of  the.  connecting  carrier). 

78.  Casey  v.  St.  Louis  Southwest- 
ern R.  Co.,  37  Tex.  Civ.  A.  49,  83  SW 
20. 

79.  Beckman  v.  Southern  Pac.  Co., 
39  Utah  472,  118  P  118. 

80.  Chicago,  eta,  R.  Co.  v.  Cren- 
shaw, 59  Tex.  Civ.  A.  218,  126  SW 
602. 

81.  Ga. — Western,  etc.,  R.  Co.  v. 
Exposition  Cotton  Mills.  81  Ga.  622, 
7  SB  916,   2  LRA   102. 

111. — Dunseth  v.  Wade,  3  111.  285. 

Ky. — Jeffersonvllle  R.  Co.  v.  White, 
6  Bush  251. 

Me. — Colbath  v.  Bangor,  etc.,  R. 
Co.,  106  Me.  879,  74  A  918,  134  AmSR 
569;  Sager  v.  Portsmouth  R.  Co.,  31 
Me.  228,  50  AmD  6B9. 

Mass. — Wright,  etc.,  Wire  Cloth 
Co.  v.  Warren.  177  Mass.  283,  68  NB 
1082;  Hastings  v.  Pepper,  11  Pick. 
41.  /* 

Mo. — Melller  v.  St.  Louis,  etc., 
Transp.  Co.,  14  Mo.  A.  281. 

N.  T. — Goodrich  v.  Thompson.  27 
N.  T.  Super.  75  [aff  44  N.  Y.  824J; 
Uptegrove  v.  New  Jersey  Cent.  R. 
Co..  16  Misc.  14,  37  NTS  659. 

Pa.— Pavltt  v.  Lehigh  Valley  R. 
Co..  IBS  Pa.   302,  2B  A  1107. 

Tex. — Texas  R.  Co.  v.  Davis-Fow- 
ler Co.,   (Civ.  A.)   133  SW  309. 

Wis. — Congar  v.  Galena,  etc.,  R. 
Co..   17  Wis.   477. 

Eng. — Streeter  v.  Horlock,  1  Blng. 
34,  8ECL  389,  130  Reprint  15. 

Sask. — Armstrong  v.  Canadian 
Northern   R.  Co.,  6  WestWkly  246. 

Duty  of  carrier  by  water  to  follow 
shipping  directions  see  Shipping  [36 
Cyc  231,  256]. 

83.  Streeter  v.  Horlock,  1  Blng. 
34,  8  ECL  389,  130  Reprint  16. 

83.    See  infra  J  84. 
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transport  goods  in  the  particular  manner  and  posi- 
tion directed.*4  And  where  th«  carrier  is  notified 
by  the  freight  bill  that  a  designated  person  was 
the  consignee  of  the  goods,  the  fact  that  the  freight 
bill  contained  the  direction  to  notify  another  per- 
son did  not  authorize  it  to  treat  such  person  as 
the  consignee,  and  the  carrier  will  be  liable  for 
damages  resulting  from  its  act  in  so  doing.86  Where 
a  bill  of  lading  consigns  goods  to  the  order  of  one 
person  and  contains  a  direction  to  notify  a  second 
person,  the  carrier  is  bound  to  obey  the  direction 
of  the  consignor  and  must  indemnify  the  consignor 
for  any  loss  suffered  6y  him  in  consequence  of  the 
failure  to  obey  his  directions.8"  The  carrier  is 
bound  to  use  reasonable  care  to  follow  the'  shipping 


directions  as  to  place  of  destination  ;8T  and  is  bound 
to  obey  the  directions  of  the  shipper  as  to  the  per- 
son to  whom  the  goods  are  to  be  delivered;88  and 
if  it  disobeys  such  instructions,  it  is  liable  as  for 
a  conversion.89 .  However,  if  loss  or  injury  occurs 
as  a  result  of  following  the  shipping  directions,  the 
carrier  of  course  is  not  liable. 

[$84]  2.  Boating— a.  Where  Directions  as  to 
Routing  Are  Given  by  Shipper.  The  general  rule 
is  that,  where  the  shipper  on  tendering  the  goods 
for  transportation  gives  specific  directions  as  to 
the  routing  of  the  goods  to  be  shipped,  it  is  the 
duty  of  the  carrier  to  obey  these  directions,  and  it 
will  be  liable  for  any  injuries  directly  resulting 
from  a  nonobservanoe  thereof.81    Where  the  carrier 


84.  Me. — Colbath  v.  Bangor,  etc.. 
R.  Co.,  106  Me.  379.  74  A  918.  134 
AmSR  569  (holding  that,  where  the 
shipping-  directions  marked  on  the 
crate  containing  the  goods  are  "Lay 
Flat"  and  Injury  results  from  fail- 
ure to  observe  these  directions,  the 
carrier  is  liable). 

Mass. — Hastings  v.  Pepper,  11 
Pick.  41  (holding  that,  where  a  box 
containing  a  glass  bottle  oiled  with 
oil  of  cloves,  delivered  to  a  common 
carrier,  was  marked  "Glass — with 
care — this  side  up,"  this  was  a  suffi- 
cient notice  of  the  value  and  nature 
of  the  contents,  to  charge  It  for  the 
loss  of  the  oil  occasioned  by  Its  dis- 
regarding such  direction). 

Mo. — Melller  v.  St.  Louis,  etc., 
Transp.  Co.,  14  Mo.  A.  281  (holding 
that  a  carrier  of  bonded  goods  re- 
ceiving goods  in  bond  for  carriage, 
the  bill  of  lading  for  which  recites 
that  they  are  to  be  transported  In 
bond.  Is  liable  for  a  loss  resulting 
from  a  shipment  of  them  on  an  un- 
bonded vessel). 

N.  Y. — Goodrich  v.  Thompson,  27 
N.  T.  Super.  76  [aff  44  N.  T.  324] 
(holding  that,  if  carriers  agree  to 
forward  goods  by  a  particular  con- 
veyance, they  are  bound  to  do  so 
and  are  liable  for  loss  or  injury  sus- 
tained, where  the  goods  are.  sent  by 
another  conveyance):  Uptegrove  v. 
New  Jersey  Cent.  R.  Co.,  It  Misc.  14, 
37  NTS  659  (holding  that  if  the  di- 
rections are  that  the  goods  are  to 
be  shipped  In  one  car,  and  notwith- 
standing the  fact  that  -  the  goods 
can  be  so  shipped  they  are  shipped 
in  two  cars,  the  carrier  will  be  liable 
for  loss  or  Injury  caused  by  dis- 
obedience of  such  instructions). 

Pa. — Pavltt  v.  Lehigh  Valley  R. 
Co..  163  Pa.  302,  26  A  1107  (holding 
that  if  a  railroad  company  deviates 
from  a  contract  to  transport  live 
stock  by  shipping  it  by  freight  serv- 
ice instead  of  passenger  service  as 
agreed  on,  and  the  stock  Is  Injured 
by  the  delay  and  rougher  service,  the 
company  cannot  avail  Itself  of  the 
stipulations  in  the  contract  relieving 
It  from  liability  as  Insurer  at  com- 
mon law). 

Tex. — Texas,  etc.,  R.  Co.  v.  Davis- 
Fowler  Co..  (Civ.  A.)  133  SW  309 
(holding  that,  where  a  shipper  directs 
the  carrier  to  carry  goods  with 
ventilators  In  certain  condition,  and 
the  carrier  falls  to  follow  the  in- 
structions, and  Injury  occurs  thereby, 
it  will  be  liable  therefor). 

85.  Wright,  etc.  Wire  Cloth  Co. 
v.  Warren,  177  Mass.  283,  68  NE  1082 
(in  this  case  plaintiff  shipped  a  car 
of  line  dross  to  Its  own  order,  care 
of  defendants,  who  operated  a  line 
of  steamships,  and  sent  the  bill  of 
lading  to  C.  with  draft  attached. 
The  draft  was  not  paid,  and  It  and 
the  bill  of  lading  were  returned   to 

?laintlff.  The  car  was  placed  on  de- 
endants'  wharf,  and  the  freight  bill 
delivered  to  them  showed  plaintiff 
to  be  the  consignee,  and  was  in- 
dorsed "Notify  C."  F  had  accepted 
freight  rates  on  a  shipment  of  zinc 
dross  obtained  from  defendants,  and 
requested  defendants  to  deliver  the 
permit    for    loading    to    C.      Several 


barrels  of  dross  were  hauled  to  the 
wharf  by  C's  teamster  and  loaded  on 
defendant's  steamer  under  the  per- 
mit. The  barrels  bore  the  same 
mark  as  those  in  the  car,  and  de- 
fendants also  permitted  the  contents 
of  the  car  to  be  loaded,  and  all  the 
dross  was  carried  abroad.  It  was 
held  that  there  was  nothing  in  the 
transaction  with  F  which  could  •  re- 
lieve defendants  from  liability  for 
conversion  of  the  dross). 

88.  Armstrong  v.  Canadian  North- 
ern R  Co.,  (Sask.)  6  WestWkly  248. 
See  also  infra  {  372. 

87.  Western,  etc.,  R.  Co.  v.  Ex- 
position Cotton  Mills,  81  Ga.  622,  7 
SE  916,  2  LRA  102  and  note;  Blakes- 
lee  Mfg.  Co.  v.  Hilton,  6  Pa.  Super. 
184,  18  Pa.  Co.  653;  Congar  v.  Galena, 
etc..  R.  Co..  17  Wis.  477. 

[a]  Thus,  if  the  address  is  such 
as  to  indicate  to  the  carrier,  in  the 
exercise  of  reasonable  care,  the  des- 
tination of  the  goods,  he  will  be 
liable  as  for  negligence  in  failing  to 
transport  to  such  destination.  Blakes- 
lee  Mfg.  Co.  v.  Hilton,  6  Pa.  Super. 
184.  18  Pa.  Co.  653. 

88.  Myers  v.  Norfolk  Southern  R. 
Co.,  171  N.  C.  190,  88  SE  149.  See 
also  cases  Infra  note  89. 

89.  Jeffersonville  R.  Co:  v.  White, 
6  Bush  (Ky.)  251;  Marshall,  etc, 
Grain  Co.  v.  Kansas  City.  etc..  R.  Co., 
176  Mo.  480,  75  SW  638,  98  AmSR 
508;  Wiggins  Ferry  Co.  v.  Chicago, 
etc.,  R.  Co.,  128  Mo.  224.  27  SW  568. 
30  SW  430;  Sonn  v.  Smith,  67  App. 
Dlv.  372,  68  NTS  217. 

90.  Finn  v.  Western  R.  Corp.,  102 
Mass.  283;  Texas,  etc.,  R.  Co.  v.  Da- 
vis-Fowler Co.,  (Tex.  Civ.  A.)  133  SW 
309;  Treleven  v.  Northern  Pac  R.  Co.. 
89  Wis.   698.  62  NW  636. 

[a]  VegUgence  of  shipper  In  im- 
properly designating  the  destination 
of  the  goods  will  relieve  the  carrier 
from  liability  for  loss  resulting  from 
such  Improper  address.  Finn  v. 
Western  R.  Corp.,  102  Mass.   283. 

[b]  Forwarding  without  addition*! 
oharge. — If  by  reason  of  the  mistake 
of  the  shipper  In  addressing  the 
goods  they  nave  been  carried  to  the 
wrong  destination,  and  the  carrier  af- 
terward undertakes  to  forward  them 
without  additional  charge  to  the 
proper  destination,  he  is,  in  carrying 
out  such  undertaking,  merely  a 
gratuitous  bailee.  Treleven  v.  North- 
ern Pac.  R.  Co.,  89  Wis.  698,  62  NW 
536. 

91.  U.  S. — Strong  v.  Certain  Quan- 
tity of  Wheat.  23  F.  Cas.  No.  13.541. 

Ark. — Lee  Line  Steamers  v.  Tucker. 
112  Ark.  301,  165  SW  961  (recognizing 
rule). 

Ga. — Georgia  R*  Co.  v.  Cole,  68  Ga. 
623. 

Minn. — Brown,  etc.,  Co.  v.  Pennsyl- 
vania Co..  63  Minn.  546.  65  NW  961. 

Mo. — Marshall,  etc.,  Grain  Co.  v. 
Kansas  City,  etc..  R.  Co.,  176  Mo.  480. 
75  SW  638,  98  AmSR  508:  Wiggins 
Ferry  Co.  v.  Chicago,  etc..  R.  Co..  123 
Mo.  224.  27  SW  568.  30  SW  430; 
Lood.  etc.,  Co.  v.  Texas,  etc..  R.  Co., 
155  Mo.  A.  175,  134  SW  111;  Ginno- 
chlo-Jones  Fruit  Co.  v.  Missouri,  etc., 
R.  Co.,  153  Mo.  A.  598.  134  SW 
1028. 


N.  T. — Hlnckly  v.  New  York  Cent..  ■ 
etc..  R.  Co.,  56  N.  Y.  429;  Goodrich  v. 
Thompson,  27  N.  Y.  Super.  75  raff  44 
N.  Y.  324];  Uptegrove  v.  New  Jersey 
Cent.  R.  Co..  16  Misc.  14.  37  NTS  659: 
Johnson  v.  New  York  Cent.  R.  Co.,  19 
HowPr-127:  Ingalls  v.  Brooks,  1  Edm. 
Sel.  Cas.  104. 

Tenn. — See  dictum  In  Atlantic 
Coast  Line  R.  Co.  v.  Richardson,  121 
Tenn.  448,  117  SW  496. 

Tex. — Thompson  v.  Missouri,  etc., 
R.  Co. .♦103  Tex.  372,  126  SW  257.  128 
SW  109  [rev  55  Tex:  Civ.  A.  12.  118 
SW  618];  St  Louis,  etc  R.  Co.  T. 
True,  (Civ.  A.)  140  SW  837;  Houston, 
etc.,  R.  Co.  v.  Kemendo,  (Civ.  A.)  131 
SW  634;  Inman  v.  St.  Louis,  etc.,  R 
Co.,  14  Tex.  Civ.  A.  39.  37  SW  37. 

Wis. — Congar  v.  Galena,  etc.,  R  Co.. 
17  Wis.  477.  And  see  Uber  v.  Chi- 
cago R.  Co..  161  Wis.  431,  138  NW  57 
(where  It  was  said  that  the  shipper 
has  a  right  to  select  the  route,  if 
shipment  by  the  route  selected  could 
be  made  In  the  exercise  of  ordinary 
care  without  damage  to  the   goods). 

"The  carrier,  In  undertaking  to  for- 
ward goods  beyond  the  terminus  of 
its  own  route,  Is  bound  to  obey  all 
reasonable  Instructions  of  the  ship- 
per, or  consignor,  not  in  conflict  with 
the  terms  of  the  contract  of  ship- 
ment; and  if  he  disregard  such  in- 
structions, and  the  goods  be  lost  by 
reason  of  this  act  of  negligence,  he 
will  be  liable  for  their  value,  al- 
though the  loss  may  occur  In  the 
possession  of  another  carrier,  or  per- 
son." Alabama  Great  Southern  R 
Co.  v.  Thomas,  89  Ala.  294,  301,  7  S 
762,  1  AmSR  119  [quot  with  appr 
Johnson  v.  New  York  Cent.  R.  Co., 
33  N.  Y.  610.  88  AmD  416]. 

"The  right  of  the  shipper  to  have 
his  goods  delivered  to  the  connecting 
line  is  Involved  in  the  right  to  con- 
sign them  as  he  chooses.  He  cannot 
compel  the  first  carrier,  at  common 
law,  to  assume  any  obligation  beyond 
his  own  line,  but,  in  our  opinion,  he 
has  as  clear  a  right  to  compel  such 
carrier  to  carry  to  the  end  of  his  line 
and  deliver,  according  to  the  usual 
course,  to  a  connecting  carrier  with 
which  there  Is  an  established  method 
of  doing  such  business,  as  he  has  to- 
have  delivery  made  to  any  consignee 
whom  he  may  select."  Inman  v.  St. 
Louis,  etc..  R.  Co.,  14  Tex.  Civ.  A.  39, 
49.  37  SW  37. 

"The  shipper  of  goods  has  the  un- 
doubted right  to  designate  over  what 
connecting  lines  his  goods  shall  be 
shipped,  and  the  first  carrier  is  bound 
to  obey  the  directions  of  the  shipper 
In  this  respect,  and,  If  he  disobeys 
them,  he  Is  liable  as  for  a  conver- 
sion." Wiggins  Ferry  Co.  v.  Chicago, 
etc..  R.  Co.,  128  Mo.  224,  248,  27  SW 
568.  30  SW  430. 

[a]  Selection  of  longer  rout*  than 
necessary. — Where  the  shipper  se- 
lects a  longer  route  than  he  could 
have  taken,  he  will  not  be  considered 
guilty  of  contributory  negligence 
causing  Injury  to  the  shipment, 
where  the  carrier,  by  the  exercise  of 
ordinary  care,  could  have  transported 
the  shipment  without  damage.    Uber 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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refuses  to  route  as  demanded  by  the  shipper,  there  is 
a  failure  to  perform  a  duty  to  the  shipper  imposed 
by  law  and  a  completed  legal  wrong  is  then  done.*1 
This  duty,  it  is  said,  arises  at  the  time  when  the 
goods  are  offered  and  is  imposed  on  the  railroad 
company  independently  of  any  contract;*"  but  until 
•  proper  tender  of  the  goods  has  been  made  the 
duty  does  not  arise.94  And  in  any  event,  where  the 
shipping  contract  specifies  a  definite  route,  the  car- 
rier is  not  bound  to  forward  by  a  different  route, 
where  transportation  by  the  designated  route  be- 
comes impracticable.*5  It  has  been  held,  however, 
that,  if  the  exercise  of  the  shipper's  right  to  route 
his  goods  over  particular  connecting  lines  would 
probably  cause  delays  detrimental  .to  the  shipper 
and  carrier,  it  is  the  carrier's  duty  to  notify  the 
shipper  of  this  fact,  and  to  allow  him  to  choose 
whether  he  will  take  the  attendant  risk;  and  if 
such  condition  arises  after  the  carrier  has  received 
the  goods,  its  duty  is  again  to  notify  the  shipper, 
and  to  await  his  instructions."  And  when  the 
goods  are  tendered  for  shipment  to  a  point  beyond 
the  carrier's  line,  and  there  are  two  or  more  routes 
equally  safe,  prompt,  and  reliable,  the  carrier  can- 
not be  compelled  to  accept  the  goods  to  be  carried 
over  one  route  in  preference  to  another,  at  the 
option  of  the  shipper,  unless  some  reason  appears" 


therefor;  and  especially  is  this  so  when  the  carrier 
shows  that,  in  the  conduct  of  its  business,  the  use 
of  one  route  may  be  advantageous  to  it  without 
injury  or  sacrifice  to  the  interests  of  the  shipper." 
So  it  has  been  held  that,  where  a  shipper  of  live 
stock  was  informed  before  the  stock  was  loaded 
that  there  could  be  no  through , billing  to  the  point 
of  destination  other  than  by  a  particular  route, 
he  could  not  •select  a  different  route  and  exact  a 
through  billing,  when  the  carrier  was  not  prepared 
to  give  it,  and  the  shipper  had  been  informed  of 
that  fact.9*  Where  a  shipper  makes  a  binding  con- 
tract for  a  through  shipment  over  a,  designated 
route,  he  is  not  entitled  to  recover  damages  by 
reason  of  that  route  being  longer  than  another 
route  which  he  had  demanded,  in  the  absence  of 
fraud  or  misrepresentation.0* 

[$85]  b.  In  Absence  of  Shipping  Directions — 
(1)  Statement  of  Role.  The  general  rule  is  that, 
when  no  special  instructions  are  given  and  assented 
io  as  to  routes,  the  initial  canier  may  select  the 
route  or  use  that  commonly  employed  by  it  to  the 
point  of  destination  named,  and  the  absence  of 
special  instructions  given  and  acceded  to  amounts 
to  an  assent  that  the  carrier's  usual  course  of 
business  may  be  followed,  and  that  it  may  desig- 
nate  the   route  as  its  convenience  may   suggest.1 


v.  Chicago,  etc,  R.  Co.,  151  Wis.  4S1, 
1J8  NW  67. 

fbj  Bffset  of  shipping  contract 
—B— qnsntly  mad*. — ft  has  been  held 
that,  where  the  carrier  refuses  to 
route  a  consignment  as  requested  by 
the  shipper,  the  shipper  is  entitled 
to  recover  any  damages  proximately 
resulting  from  such  refusal,  notwith- 
standing any  shipping  contracts  sub- 
sequently entered  into.  St.  Louis, 
etc.,  R  Co.  v.  True,  (Tex.  Civ.  A.) 
140  8W  837.  But  see  Bessling  v. 
Houston,  etc,  R.  Co..  85  Tex.  Civ.  A. 
470,  to  SW  639  (where  it  was  held 
that  a  shipper's  written  Instruction 
to  a  station  agent  as  to  the  selection 
of  a  connecting  carrier  is  superseded 
by  subsequent  bills  of  lading  con- 
taining no  provision  on  the  subject). 

[c]  Top  what  damages  liable— ( 1 ) 
Notwithstanding  the  failure  of  the 
carrier  to  obey  the  shipper's  instruc- 
tions as  to  routing,  It  will  only  be 
liable  for  such  damages  as  might 
reasonably  be  supposed  to  have  been 
in  the  contemplation  of  the  parties 
at  the  time  the  contract  of  shipment 
was  made,  and  it  Is  not  liable  for 
damages  sustained  by  the  consignor 
by  refusal  of  the  consignee  to  accept 
the  shipment,  because  the  contract 
between  the  consignor  and  the  con- 
signee authorizes  the  consignee  to 
refuse  to  accept  the  shipment  unless 
routed  over  a  certain  railroad,  where 
the  carrier  was  without  notice  of 
such  contract.  St.  Louis  -Southwest- 
ern R.  Co.  v.  Louisiana,  etc.  Lumber 
Co.,  50  Tex.  Civ.  A.  179,  109  SW  1148. 
(2)  Although  goods  are  misrouted  the 
carrier  will  not  be  liable  for  con- 
rersion.  if  notwithstanding  the  mis- 
routing  the  goods  were  carried  to 
their  destination  safely  and  in  good 
order,  and  were  held  for  the  con- 
signee. Lee  Line  Steamers  v.  Tucker, 
112  Ark.  301,  166  SW  961. 

Fdl  watt  constitutes  a  sufficient 
imn  Instruction.— A  shipper's 
written  directions  as  to  the  route  are 
sufficient  to  bind  the  carrier  where 
they  were  written  on  the  carrier's  re- 
ceipt, although  the  conductor  erased 
this  part  of  the  writing  after  the 
carrier  had  obtained  complete  posses- 
sion of  the  shipment  and  the  trans- 
portation had  begun.  Lamb  v.  Moor, 
17  Oa.  A  649,  87  SB  837. 

[e]  A  written  designation  of  the 
Rtste  by  the  shipper  Is  not  essential, 
under  the  Hepburn  Act  (  4.  to  the 
liability  of  the  carrier  for  moving  the 
shipment  by  a  route  different  from 
the  one  selected  by  the  shipper  and 
contrary    to    his    oral    instructions. 


Lamb  v.  Hoor,   17  Ga,  A.  549,  87  SE 
83T. 

[f]  Connecting  eaxrler  designated 
cannot  sue  first  carrier  for  failure  to 
comply  with  such  direction.  St. 
Louis,  etc..  Packet  Co.  -v.  Missouri 
Pac.  R  Co.,  35  Mo.  A  272. 

[g]  Waiver  of  objection  for  nUa- 
ronting. — Where  plaintiff  has  accept- 
ed and  paid  the  freight  at  destina- 
tion, on  several  cars  of  watermelons 
consigned  to  him,  he  cannot  after- 
ward maintain  an  action  of  conver- 
sion against  the  initial  carrier  for 
mlsroutlng  them.  Shafton  Co.  v.  St. 
Louis,  etc,  R.  Co.,  174  111.  A.  121. 

98.  St.  Louis,  etc.,  R.  Co.  v.  True, 
(Tex.  Civ.  A)  140  SW  837. 

S3.  St.  Louis,  etc.,  R.  Co.  v.  True, 
(Tex.  Civ.  A.)  140  SW  837;  Inman  v. 
St.  Louis,  etc,  R.  Co.,  14  Tex.  Civ.  A. 
39,  37  SW  37. 

94.  St.  Louis,  etc,  R  Co.  v.  True. 
(Tex.  Civ.  A.)  140  SW  837.  See  also 
Lord,  etc.,  Co.  v.  Texas,  etc.,  R.  Co., 
155  Mo.  A  175,  134  SW  111  (where  it 
was  said  that  it  is  the  duty  of  the 
carrier  and  its  agents  to  con- 
form faithfully  with  shipping  di- 
rections as  to  routing,  unless  in  the 
case  of  perishable  goods,  where  such 
directions  may  not  be  complied  with 
and  preserve  the  property  intact). 

95.  Fisher  v.  Boston,  etc.,  R.  Co., 
99  Me.  338,  69  A  632.  105  AmSR  283, 
68  LRA  390;  Norfolk,  etc.,  R  Co.  v. 
Langdon,  118  Md.  268.  84  A  473;  Re- 

fan  v.  Grand  Trunk  R.  Co.,  61  N.  H. 
79;  Empire  Transp.  Co.  v.  Wallace, 
68  Pa.  302,  8  AmR  178. 

[a]  TXnder  the  cteernn stances  the 
carrier's  duty  as  snon  oeaaes,  but  the 
duty  still  rests  on  the  carrier  tb  ex- 
ercise reasonable  care  and  diligence 
to  prevent  unnecessary  loss  to  the 
goods  and  to  save  unnecessary  ex- 
pense to  the  owner  in  storage  or 
transportation.  FlBher  v.  Boston, 
etc.,  ft.  Co..  99  Me.  338.  59  A  532.  105 
AmSR  283.  68  LRA  390;  Regan  v. 
Grand  Trunk  R  Co..  61  N.  H.  579. 

96.  Inman  v.  St.  Louis,  etc..  R.  Co., 
14  Tex.  Civ.  A.  39,  37  SW  37.  See 
also  Inman  v.  St.  Louis  Southwest- 
ern R.  Co.,  14  Tex.  Civ.  A.  39,  37  SW 
37  (holding  that,  If  the  shipper  has 
made  a  choice  as  to  a  connecting  line, 
which  choice  will  probably  cause  de- 
lay, the  carrier  should  notify  the 
shipper  of  the  fact  and  allow  him  op- 
portunity to  change  the  route). 

97.  Post  v.  Southern  R.  Co.,  103 
Tenn.  184.  216.  52  SW  301.  55  LRA 
481  (where  the  court  further  said: 
"In  order  that  the  shipper  may  have 
the  right  to  dictate  the  route  under 


such  circumstances,  he  must  show 
some  legitimate  advantage  or  some 
detriment  to  himself  in  the  selection 
of  one  route  over  another,  and,  in 
the  absence  of  such  showing,  he  is 
not  entitled  to  dictate  the  route 
against  the  wishes  of  the  carrier,  and 
especially  is  this  the  case  when  the 
carrier  shows  that  such  designation 
will  operate  to  its  prejudice  and  in- 
jury." Applying  these  principles  it 
was  held  that  an  Initial  carrier  can- 
not be  compelled  to  make  a  through 
shipment  to  a  point  beyond  its  line 
over  a  particular  route,  merely  to 
enable  the  shipper  or  consignee  to 
get  a  rebate  under  a  secret  agree- 
ment with  a  certain  line). 

98.  Houston,  etc.,  R  Co.  v.  Bu- 
chanan. 42  Tex.  Civ.  A.  620,  94  SW 
199. 

99.  Houston,  etc.,  R.  Co.  v.  Bu- 
chanan, 42  Tex.  Civ.  A.  620,  94  SW 
199. 

[a]  BSeot  of  agent's  misrepre- 
sentation— But.  where  the  shipper  is" 
led  to  enter  into  the  contract  by 
means  of  false  representations  by  the 
agent  as  to  inability  to  route  as  de- 
manded by  the  shipper,  he  will  be  en' 
titled  to  recover  damages  by  reason 
of  the  route  given  being  longer  than 
the  one  which  he  had  demanded. 
Houston,  etc.,  R.  Co.  v.  Buchanan,  42 
Tex.  Civ.  A  620.  94  SW  199. 

X.  U.  S. — Patten  v.  Union  Pac  R 
Co.,  29  Fed.  690. 

Ga. — Alabama  Great  Southern  R. 
Co.  v.  McKenile.  139  Ga.  410,  77  SB 
647,  45  LRANS  18;  McElveen  v. 
Southern  R  Co.,  109  Ga.  249,  34  SE 
281,  77  AmSR  371;  Stewart  v.  Comer, 
100  Ga.  754,  28  SE  44,  62  AmSR  353. 

111. — Shafton  Co.  v.  St.  Louis,  etc., 
R.  Co.,  174  III.  A.  121. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wood- 
ward, 164  Ind.  360,  72  NE  658,  73 
NE  810;  Snowv.  Indiana,  etc.,  R.  Co., 
109   Ind.  422,  9  NE  702. 

Kan. — Southern  Kansas  R.  Co.  v. 
Duncan,  40  Kan.  603,  20  P  195. 

Me. — Edwards  v.  American  Express 
Co.,  109  Me.  444,  84  A  987,  42  LRANS 
705. 

Minn. — Steidl  v.  Minneapolis,  etc., 
R.  Co..  94  Minn.  233.  102  NW  701. 

Miss.— Frank  v.  M err  phis,  etc.,  R. 
Co.,  62   Miss.   570. 

Mo. — Council  v.  St.  Louis,  etc.,  R 
Co..  123  Mo.  A.  432,  100  SW  57. 

N.  T. — Johnson  v.  New  York  Cent. 
R.  Co..  33  N.  Y.  610,  88  AmD  416:  Le 
Sage  v.  Great  Western  R.  Co.,  1  Daly 
306;  Van  Santvoord  v.  8t.  John,  6 
Hill  157;  Brown  v.  Denlson,  2  Wend. 
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This  provision,  being  thus  inserted  in  the  contract 
by  law,  is  as  unassailable  by  parol  aB  any  of  the 
express  terms  of  the  contract.*  However,  the  car- 
rier's right  in  this  regard  is  not  an  absolute  or  in- 
alienable one,  and  it  may  be  waived  or  surrendered 
by  an  agreement  subsequently  entered  into.8 

[$  86]  (2)  Limitations  of  Kule.  Furthermore, 
the  rule  stated  in  the  preceding  section  is  subject 
to  the  important  limitation  that  the  carrier  in 
selecting  the  route  must  have  due  regard  to  the 


rights  and  the  interests  of  the  snipper  and  must 
exercise  its  option  of  selecting  a  route  so  that  it 
will  not  work  to  the  disadvantage  of  the  shipper, 
unless  under  circumstances  which  require  it. 

[i  87]  D.  Duty  to  Divert  Shipment  at  Bequest 
of  Owner  of  Goods.  On  the  other  hand  the  true 
owner  of  the  goods  transported  by  a  common  car- 
rier has  the  right  to  have  his  consignment  while  in 
transit  diverted  at  any  intermediate  point  through 
which  it  passes,"  and  the  fact  that  at  the  time  he 


Fa. — Hostetter  v.  Baltimore,  etc, 
K.  Co.,  8  Pa.  Cas.  499.  11  A  609. 

S.  C. — Chartrand  v.  Southern  R. 
Co.,  85  8.  C.  479,  67  SE  741. 

Term. — Post  v.  Southern  R.  Co., 
102  Tenn.  184,  62  SW  801,  65  LRA 
481. 

Tex. — Bessling  v.  Houston,  etc,  R. 
Co.,  85  Tex.  Civ.  A.  470,  .80  SW  639; 
Gulf,  etc.,  R.  Co.  v.  Irvine,  (Civ.  A) 
73  SW  540:  Southern  Pac.  Co.  v. 
Booth,  (Civ.  A.)  39  SW  685;  Wells 
v.  Fuller,  4  Tex.  Civ.  A.  213,  23  SW 
412. 

Eng. — Mallet  v.  Great  Eastern  R. 
Co.,  £1899]  1  Q.  B.  309. 

[aj  Applications  of  rule. — An  ex- 
press company  which  carried  horses 
under  a  bill  of  lading  which  speci- 
fied no  particular  route  is  not  liable 
to  the  consignee  for  depriving  him 
of  the  right  to  accept  delivery  at  a 
point  at  which  he  requested  that  his 
horses  be  watered,  fed,  and  unloaded, 
by  not  sending  them  by  way  of  such 
point.  Edwards  v.  American  Express 
Co.,  109  Me.  444,  84  A  987,  42  LRA 
NS  706. 

[b]  Part  of  the  transportation 
may  be  made  by  water  if  the  route 
is  not  otherwise  flxed  by  the  con- 
tract. Levenson  Wrecking  Co.  v. 
New  York,  etc,  R.  Co.,  93  Misc.  76, 
156  NTS  666. 

[c]  «Tot  liable  for  injury  from  ex- 
oepted  oanse. — Where  there  was  no 
contract  by  the  carrier  for  all  rail 
transportation  and  the  bill  of  lading 
was  silent  as  to  the  route,  the  selec- 
tion of  a  route  partly  by  water, 
whereon  the  goods  were  lost  by  an 
act  of  God,  did  not  make  the  carrier 
liable.  Bessling  v.  Houston,  etc,  R. 
Co.,  35  Tex.  Civ.  A.  470,  80  SW  639. 

[d]  Bvidence  of  shipper's  acqui- 
escence In  routing.— On  the  issue 
whether  a  shipper  acquiesced  in  a 
carrier's  selection  of  connecting  car- 
riers, evidence  that  the  shipper,  on 
making  previous  shipments,  had  con- 
sented to  the  carrier's  selection  of 
connecting  carriers,  and  knew  that 
shipments  could  not  be  made  over  a 
route  desired  by  him,  was  admissible. 
Pecos  River  R.  Co.  v.  Harrington,  48 
Tex.  Civ.  A.  346,  99  SW  1050. 

S.  Shafton  Co.  v.  St.  Louis,  etc.. 
R.  Co..  174  111.  A.   121. 

3.  Steidl  v.  Minneapolis,  etc,  R. 
Co.,  94  Minn.  233,  102  NW  701. 

[a]  Bvldenoe  showing'  waiver. — 
Evidence  held  to  show  that  a  bill  of 
lading  for  goods  to  be  transported 
over  several  connecting  lines  were 
modified  by  parol  agreement  between 
the  parties  as  to  the  lines  over  which 
the  shipment  was  to  be  rrade.  Steidl 
v.  Minneapolis,  etc.,  R.  Co.,  94  Minn. 
233,  102  NW  701. 

4.  U.  S. — U.  S.  Express  Co.  v. 
Kountze.  8  Wall.  342.  19  L.  ed.  467. 

Cal. — Pierce  v.  Southern  Pac.  Co.. 
120  Cal,  156,  47  P  874,  52  P  302,  40 
LRA  350. 

Ga. — Alabama  Great  Southern  R. 
Co.  v.  McKenzie.  139  Ga.  410,  77  SE 
647,  45  LRANS  18;  Stewart  v.  Comer, 
100  Ga.  754.  78  SE  461,  62  AmSR  353. 

111. — Merchants'  Despatch  Transp. 
Co.  v.  Kahn.  76  111.  620. 

■  Mich. — Blitz    v.    Union    Steamboat 
Co..  61  Mich.  668,  17  NW  66. 

Pa. — Hoffman  v.  Delaware,  etc.,  R. 
Co.,  39  Pa.  Super.  47. 

5.  C. — Chartrand  v.  Southern  R. 
Co.,  86  S.  C.  479,  69  SB  741;  Davis  v. 
Blue  Ridge  R.  Co.,  81  S.  C.  466,  62 
SE  856. 

Tenn. — Post    v.    Southern    R.    Co., 


102   Tenn.    184,   53   SW   801,   66   LRA 
481. 

Tex. — Texas,  etc.,  R.  Co.  v.  Eaatin, 
100  Tex.  566,  92  SW  106;  Gulf,  etc., 
R.  Co.  v.  Irvine,  (Civ.  A.)  73  SW  640; 
Houston,  etc,  R.  Co.  v.  Houx,  16  Tex. 
Civ.  A.  602,  40  SW  327;  Wells  v. 
Fuller.  4  Tex.  Civ.  A.  218,  23  SW  412. 
See  also  infra  |  288. 

[a]  more  dangerous  route. — (1) 
If  it  is  known  to  a  carrier  that  a 
shipment  will  be  more  liable  to  loss 
or  injury  on  one  route  than  on  an- 
other, he  must  select  the  safer  route 
or  be  liable  for  the  consequences, 
and  this  of  course  is  true  especially 
where  instructions  to  that  effect  are 

flven.  U.  S.  Express  Co.  v.  Kountse, 
Wall.  (U.  S.)  842,  19  L.  ed.  457; 
Chartrand  v.  Southern  R.  Co.,  85  S. 
C.  479,  67  SE  741.  (2)  When  from 
the  point  of  shipment  to  destination 
there  are  two  customary  routes,  one 
through  a  cold  country  and  one 
through  a  warm  one>  and  the  latter 
route  becomes  obstructed,  the  car- 
rier is  negligent  In  sending  over  the 
cold  route  without  notice  to  shipper 
or  consignee  goods  which  it  is  bound 
to  know  are  destructible  by  frost. 
Pierce  v.  Southern  Pac.  Co.,  120  Cal. 
156,  47  P  874,  52  P  302,  40  LRA  350. 

[b]  Obstructed  route. — Although 
by  the  bill  of  lading  the  carrier  was 
entitled  to  choose  the  route,  it  could 
not  select  a  route  so  obstructed  that 
delivery  could  not  be  made  over  it, 
where  another  practicable  route  was 
open.  Houston,  etc.,  R.  Co.  v.  Houx, 
15  Tex.   Civ.   A.  602,   40   SW   827. 


[cl  If  the  oarrler  seleots  a  longer 
and  leas  expeditions  route  (1)  than 
the  one  desired  by  the  shipper,  it 
will  be  held  responsible  for  all  dam- 
ages resulting  from  its  action.  Mer- 
chants' Despatch  Transp.  Co.  v.  Kahn, 
76  111.  520;  Hoffman  v.  Delaware,  etc, 
R.  Co.,  39  Pa.  Super.  47;  Houston, 
etc,  R  Co.  v.  Buchanan,  42  Tex. 
Civ.  A  620,  94  SW  199;  Gulf.  etc.  R. 
Co.  v.  Irvine,  (Tex.  Civ.  A.)  73  SW 
640;  Wells  v.  Fuller,  4  Tex.  Civ.  A. 
213,  28  SW  412.  (2)  If  the  carrier 
knows  that  sending  the  shipment 
over  a  certain  route  will  cause  un- 
usual delay  in  its  arrival  at  its  des- 
tination, when  there  are  more  direct 
or  quicker  routes,  the  carrier  must 
Inform  the  shipper  that  he  may 
select  a  better  route  or  be  responsi- 
ble for  the  delay.  Chartrand  v. 
Southern  R.  Co..  85  S.  C.  479,  67  SE 
741. 

[d]  Higher  freight  rate.— If  the 
carrier  adopts  a  mode  of  transporta- 
tion which  involves  the  payment  of 
a  higher  rate  of  freight  rather  than 
a  lower,  it  may  show  *that  it  asked 
for  and  obtained  direction  from  the 
shipper  or  consignee  to  employ  the 
more  expensive  mode,  or  that  be- 
cause of  its  Inability  to  procure  the 
means  of  shipment  by  the  cheaper 
method  it  was  reasonably  necessary 
in  view  of  the  exigencies  of  the  par- 
ticular case.  Stewart  v.  Comer,  100 
Ga.  754,  28  SE  461,  62  AmSR  353. 

[e]  Selection  of  Insolvent  com- 
pany.— An  Initial  carrier  Is  liable  to 
the  shipper  for  loss  from  its  selec- 
tion of  an  Insolvent  company  as  the 
connecting  line  in  a  through  ship- 
ment to  a  point  beyond  Its  line.  Post 
v.  Southern  R.  Co..  103  Tenn.  184,  52 
SW  301.   55  LRA  481. 

5.     TJ.  8.— The  Martha.  35  Fed.  818. 

111. — Michigan    Southern,    etc.,    R. 

Co    v.   Day,  20  111.  376,  71  AmD,278. 

Kan. — Atchison,  •  etc,     R.     Co.     v. 


Schrlver,  72  Kan.  660,  84  P  11),  4 
LRANS  1056. 

Minn. — Ryan  v.  Great  Northern  R. 
Co.,  90  Minn.  12,  95  NW  758. 

Mo. — Lord,  etc.,  Co.  v.  Texas,  etc., 
R.  Co.,  156  Mo.  A.   176,  134  SW  111. 

Nebr. — Wente  v.  Chicago,  etc,  R. 
Co.,  79  Nebr.  179,  115  NW  859,  15 
LRANS  766  and  note. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Caruthers.   (Civ.  A.)  157  SW  238. 

Utah.— Sharp  v.  Clark,  13  Utah  610, 
45  P  566. 

Eng. — London,  etc.,  R.  Co.  v.  Bart- 
lett,  7  H.  &  N.  400,  158  Reprint  62». 
23  ERC  434;  Cork  Distilleries  Co.  v. 
Great  Southern  R.  Co.,  L  R.  7  H.  L 
269,  Ir.  Rep.  8  C.  L.  334  [aff  5  Ir. 
C.  L.  177]. 

[a]  Season  for  rule.! — "A  carrier 
Is  employed  as  bailee  of  a  person's 
goods  for  the  purpose  of  obeying  his 
directions  respecting  them,  and  the 
owner  is  entitled  to  receive  them 
back  at  any  period  of  the  journey 
when  they  can  be  got  at.  To  say 
that  a  carrier  Is  only  bound  to  de- 
liver goods  according  to  the  owner's 
first  directions,  is  a  proposition 
wholly  unsupported  either  by  law  or 
common  sense.  I  can  well  under- 
stand the  case  of  goods  being  placed 
in  such  a  position  that  they  cannot 
easily  be  got  at,  though  It  is  usually 
otherwise.  Scothorn  v.  South  Staf- 
fordshire R.  Co.,  8  Exoh.  341,  346,  166 
Reprint  1378.  To  same  effect  Michi- 
gan Southern,  etc,  R.  Co.  v.  Day,  20 
111.  376,  71  AmD  278. 

[b]  When  goods  have  been  de- 
layed at  an  intermediate  point^-The 
rule  of  the  text  is  particularly  true 
where  the  goods  without  fault  on 
their  owner's  part  have  been  delayed 
at  an  intermediate  point  and  the 
owner  desires  to  receive  them  there. 
Thus  in  The  Martha,  36  Fed.  313. 
defendant  steamer  was  delayed  at  an 
intermediate  point  for  some  months 
undergoing  repairs.  On  learning  of 
the  delay  the  consignee  of  some 
glycerine  on  board  demanded  a  de- 
livery of  It  at  the  intermediate  point, 
offering  to  pay  the  entire  freight  and 
all  Incidental  expenses  and  to  sign  a 
general  average  bond.  The  master 
refused  to  deliver  there,  and  on  ar- 
rival at  the  port  of  destination  the 
glycerine  was  found  to  be  damaged. 
The  court  held  that  the  carrier  was 
liable  for  such  damage  and  for  the 
delay. 

[c]  A  purchasing  agent  who  con- 
signs cattle  brought  to  his  principal 
cannot  afterward  while  they  are  in 
transit  change  their  destination,  nor 
confer  a  light  to  make  such  a  change 
on  another.  Lake  Shore,  etc.,  R  Co. 
v.  National  Live-Stock  Bank,  178  111. 
506.   63   NE  326. 

[d]  Excuse  for  failure  to  obey 
owner's  directions. — (1)  The  fact 
that  a  person  to  be  notified  of  the 
arrival  of  goods  consigned  to  ship- 
per's order  takes  them  from  the  car- 
rier's possession  without  its  knowl- 
edge and  detains  them  in  its  own 
warehouse  is  no  Justification  for  the 
carrier's  failure  to  comply  with  the 
order  from  the  shipper  directing  a 
diversion  of  the  consignment.  Atchi- 
son, etc.,  R.  Co.  v.  Schrlver.  72  Kan. 
650,  84  P  119,  4  LRANS  1056  and 
note.  (2)  So  the  fact  that  a  third 
person  claims  goods  shipped  to  the 
shipper's  order  and  represents  to  the 
carrier  that  he  expects  to  be  able  to 
arrive  at  an  understanding  with  the 
shipper  within  a  few  days  will  not 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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gives  directions  for  a  change  in  the  route  the  goods 
have  passed  into  the  possession  of  a  connecting 
carrier  does  not  affect  the  operation  of  the  rule. 
However,  such  right  of  diversion  cannot  add  to  the 
burden  of  the  carrier  or  require  it  to  do  more  than 
comply  with  a  proper  and  legal  demand  therefor.7 
In  the  absence  of  anything  to  show  the  contrary 
the  consignee  is  presumed  to  be  the  owner  of  the 
goods  shipped,8  and  the  carrier  before  complying 
with  a  demand  for  a  diversion  of  the  shipment 
by  one  not  the  consignee  is  entitled  to  be  fur- 
nished with  evidence  of  the  ownership  of  the 
person  making  the  request  and,  in  case  he  fails  or 
refuses  to  furnish  it,  he  cannot  complain  there- 
after of  a  refusal  to  divert  the  shipment.*  If  the 
carrier  complies  with  the  owner's  request  to  divert 
the  shipment,  it  is  of  course  not  open  to  him  there- 
after to  object  to  the  failure  to  deliver  according 
to  the  original  contract.10  As  the  consignee  is  pre- 
sumptively the  owner  of  the  goods  in  transit,  un- 
less the  carrier  is  advised  that  the  shipper  has  re- 
tained title  the  carrier  is  justified  in  complying 
with  the  consignee's  request  to  deliver  the  goods 


justify  the  carrier  In  withholding  de- 
livery according  to  the  shipper's 
order.  Atchison,  .eta,  R.  Co.  v. 
Schrlver,  supra. 

&  Lewellyn  v.  Pere  Marquette  R 
Co..  186  111.  A.  171. 

7.  Ryan  v.  Great  Northern  R.  Co.. 
90  Minn.  12,  95  NW  758;  Worden  v. 
Canadian   Pac.  R.  Co.,  IS  Ont.  652.    . 

8.  Bailey  v.  Hudson  River  R.  Co.. 
49  N.  Y.  70;  Pinnix  >.  Charlotte,  etc., 
R.  Co.,  66  N.  C.  34:  London,  etc.,  R. 
Co.  v.  Bartlett,  7  H.  &  N.  400,  158 
Reprint  529,  23  ERC  434.  See  also 
Infra  5  317. 

9.  Ryan  v.  Great  Northern  R.  Co., 
90  Minn.  12,  96  NW  758;  Carder  v. 
Atchison,  etc.,  R  Co.,  170  Mo.  A.  698, 
153  SW  617. 

[a]  The  reason  for  this  Is  that  a 
diversion  at  the  request  of  one  not 
the  owner  would  render  the  carrier 
liable  as  for  a  conversion  to  the 
true  owner  of  the  goods.  Carder  v. 
Atchison,  etc.,  R  Co.,  170  Mo.  A.  698, 
153  SW  517.  And  see  Ryan  v.  Great 
Northern  R  Co.,  90  Minn.  12.  16.  96 
NW  768  (where  the  court  said:  "If 
we  were  to  hold  upon  the  facts  In 
this  case  that  the  actual  consignee  of 
goods  In  transit  could  divert  or 
rightfully  demand  possession  at  an 
Intermediate  point  without  the  pro- 
duction of  the  prima  facie  evidence 
of  his  ownership,  or  some  assurance 
or  reasonable  proof  that  he  was  en- 
titled to  have  his  request  complied 
with,  we  would  deny  to  the  carrier 
reasonable  protection  under  the  rule 
we  have  adopted,  which  would  Im- 
pose the  onerous  and  oppressive  bur- 
den of  determining  the  ownership  of 
the  property  upon  which  It  must  act 
at  its  pertr). 

10.  Howatt  v.  Barrett.  156  App. 
Div.  849.  142  NTS  135  [aff  216  N.  Y. 
440  mem,  110  NE.1042  mem]. 

11.  London,  etc,  R.  Co.  v.  Bart- 
lett, 7  H.  ft  N.  400,  407.  408.  158 
Reprint  629.  23  ERC  434  (where  the 
court,  per  Pollock.  C.  B.,  said:  "It 
is  Wear  that  a  consignee  iray  re- 
ceive the  goods  at  any  stage  of  the 
journey;  and  though  the  consignor 
directs  the  carrier  to  deliver  them  at 
a  particular  place,  there  Is  no  con- 
tract by  the  carrier  to  deliver  at 
that  place  and  not  elsewhere.  The 
contract  is  to  deliver  there  unless 
the  consignee  shall  require  the  goods 
to  be  delivered  at  another  place  ;  and 
per  Bramwell.  B.:  "The  goods  are 
Intended  to  reach  the  consignee,  and 
provided  he  receives  them  It  is  Im- 
material at  what  place  they  are  de- 
livered. The  contract  Is  to  deliver 
the  goods  to  the  consignee  at  the 
place  named  by  the  consignor  unless 
the  consignee  directs  them  to  be  de- 
livered at  a  different  place"). 

[a]  Application  of  role. — Plaintiff 
who  had  sold  hts  wheat  by  sample 


shipped  it  over  defendant's  line  to  be 
delivered  to  the  buyer  at  his  mill. 
On  the  arrival  of  the  wheat  at  the 
nearest  station,  about  two  miles  from 
the  mill,  defendant  company  kept  It 
there  acting  under  instructions  from 
the  consignee  that  wheat  arriving  at 
that  station  should  be  held  there  for 
him  until  he  sent  a  written  order  for 
it.  The  consignee  afterward  exam- 
ined the  wheat  and  refused  to  ac- 
cept it.  Plaintiff,  the  consignor, 
brought  this  action  against  the  car- 
rier to  recover  for  a  deterioration  in 
the  quality  and  the  value  of  the 
wheat  during  the  time  it  was  held 
at  the  station.  The  court  held  that 
defendant  was  protected  from  lia- 
bility under  the  instructions  from 
the  consignee.  London,  etc.,  R.  Co. 
v.   Bartlett,   7   H.  ft   N.   400.   158   Re- 

Krint  629,  23  BRC  434.  See  also 
titchel  v.  Ede,  11  A.  ft  E.  888,  39 
ECL  469,  113  Reprint  661:  Foster  v. 
Frairpton,  6  B.  ft  C.  107,  13  ECL  60, 
108  Reprint  392  (recognising  the 
rule). 

[bl  A  limitation  of  this  principle 
Is  that,  If  the  carrier  has  notice, 
actual  or  implied,  that  the  owner- 
ship of  the  goods  Is  not  in  the  con- 
signee, instructions  from  him  will 
constitute  no  defense  to  an  action 
for  a  delivery  not  In  accordance  with 
the  Instructions  of  the  consignor. 
Southern  Express  Co.  v.  Dickson,  94 
U.  S.  549,  24  L.  ed.  285. 

[cl  After  goods  have  reached  des- 
tlnatlon. — After  the  goods  have 
reached  their  original  destination, 
the  undertaking  of  the  carrier  so  far 
as  transportation  is  concerned  Is  at 
an  end,  and  any  obligation  on  its 
part  to  deliver  at  a  different  point 
must  be  based  on  a  new  and  differ- 
ent contract  which  must  be  entered 
into  on  Its  behalf  by  an  agent  with 
authority  to  make  such  contract. 
Melbourne  v.  Louisville,  etc.,  R.  Co., 
88  Ala.  443,  6  S  762. 

[d]  Boconstnment  on  revesting 
of  title  In  consignor. — Where  title  to 
a  consignment  of  goods  revests  In 
the  consignor  after  delivery  to  the 
carrier  by  reason  of  the  failure  of 
the  consignee  to  perform  the  condi- 
tions annexed  to  the  vesting  of  title 
In  him,  and  a  new  contract  of  ship- 
ment is  executed  by  the  carrier  while 
the  goods  are  In  Its  possession  or 
under  Its  control  consigning  the 
goods  to  another  consignee,  such  new 
contract  Is  valid  and  binding  on  de- 
fendant. Myers  v.  Norfolk  Southern 
R  Co.,  171  N.  C.  190,  88  SE  149. 

19.  St.  Louis,  etc..  R  Co.  v.  Tilby, 
117  Ark.  163,  174  SW  1167. 

13.  General  duty  of  earrter  to  fur- 
nish earn  see  supra  8  66. 

Suitable  ears  for  live  stock  ship- 
ments see  infra  I  94  et  seq. 
■  14.     U.  S. — The  Northern   Belle,   9 


at  some  other  destination  than  that  designated  by 
the  consignor  and  incurs  no  liability  to  the  latter 
by  so  doing.11- 

Diversion  as  a  defense  to  actions  for  damages. 
The  diversion  of  a  shipment  with  the  carriers' 
consent  from  its  original  destination  to  a  better 
market  is  no  defense  to  an  action  for  damages  to 

[*  88]  E.  Duty  to  Furnish  Soluble  Oars"— 
1.  For  Inanimate  Freight— a.  la  General  It  is 
the  primary  duty  of  the  common  carrier  to  furnish 
vehicles  suitable  in  every  respect  in  building, 
strength,  and  mode  of  construction,  for  the  safe 
transportation  of  the  various  kinds  of  property 
which  are  usually  carried  by  it,  and  any  failure  to 
observe  its  duty  in  this  regard  will  render  it  liable 
for  loss  or  injury  caused  thereby.14 

Protection  against  elements.  In  the  fulfillment 
of  its  duty  to  provide  safe  and  suitable  cars  for  the 
transportation  of  goods  offered,  the  carrier  must 
provide  cars  which  will  protect  the  goods  from  the 
elements,15  and  no  defeet  in  the  oars  will  excuse  a 
carrier  from  liability  on  proof  of  injury  to  the 

Wall.  626,  19  L.  ed.  746;  The  Niagara 
v.  Cordes,  21  How.  7,  16  L.  ed.  41; 
Cincinnati,  etc.,  R.  Co.  v.  Fairbanks, 
90  Fed.  467,  33  CCA  611. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Chicago  Varnish  Co.,  169  Ala.  287,  63 
S  832. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Ren- 
froe.  82  Ark.  143,  100  SW  889.  118 
AmSR  68,  10  LRANS  317;  St.  Louis. 
etc..  R.  Co.  ▼.  Marshall,  74  Ark.  697, 
86  SW  802. 

111. — Chicago,  etc..  R.  Co.  v.  Davis, 
169  111.  53,  42  NE  382,  50  AmSR  143; 
St.  Louts,  etc.,  R.  Co.  v.  Dorman.  72 
111.  504;  Fox  v.  Chicago,  etc.,  R.  Co., 
188  111.  A.  11. 

Iowa, — Beard  v.  Illinois  Cent.  R. 
Co..  79  Iowa  518,  44  NW  800,  18  Am 
SR  381,  7  LRA  280. 

Ky. — Cleveland,  etc.,  R.  Co.  v. 
Louisville  Tin,  etc.,  Co..  Ill  SW  358, 
37  KyL  924.  17  LRANS   1034. 

Mass. — Smith  v.  New  Haven,  etc., 
R.  Co..  12  Allen  531,  90  AmD  166. 

Mich.— Klbby  v.  Michigan  Cent.  R 
Co..  142  Mich.  313,  106  NW  769. 

Miss. — Gardner  v.  New  Orleans, 
etc.,  R.  Co.,  78  Miss.  640,  29  S  469; 
Searles  v.  Alabama,  etc,  R  Co.,  69 
Miss.  186,  13  6  815. 

Mo.— Sloan  v.  St.  Louis,  etc.,  R. 
Co.,  58  Mo.  220;  Nicholson  v.  St. 
LouiB,  etc.,  R.  Co.,  141  Mo.  A.  199, 
124  SW  573;  Potts  v.  Wabash,  etc., 
R.  Co.,  17  Mo.  A.  394. 

N.  H — Baker  v.  "Boston,  etc.,  R. 
Co.,  74  N.  H.  100,  65  A  386.  124  Am 
SR  937,  12  AnnCas  1072. 

N.  T. — Loomis  v.  Lehigh  Valley  R. 
Co..  208  N.  T.  812,  101  NE  907; 
Carmer  v.  New  York  Cent.,  etc.,  R. 
Co..  74  Misc.  39,  133  NYS  637;  Cam- 
den, etc.,  R.,  etc.,  Co.  v.  Burke,  13 
Wend.  611,  28   AmD  488. 

N.  C. — Lucas  v.  Norfolk  Southern 
R.  Co..  165  N.  C.  264.  80  SE  1076; 
Forrester  v.  Southern  R.  Co.,  147  N. 
C.  553.  61  SE  524.  18  LRANS  608  and 
note,  16  AnnCas  143. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Lean. 55  Tex.  Civ.  A.  130. 118  SW  161. 

Va. — New  York,  etc.,  R.  Co.  v. 
Cromwell,  98  Va.  227,  36  SE  444,  91 
AmSR  722,  49  LRA  462. 

Wash. — State  v.  Great  Northern  R. 
Co.,  43  Wash.  658,  86  P  1056.  117 
AmSR  1084.  6  LRANS  908. 

Can. — Grand  Trunk  R.  Co.  v.  Fitz- 
gerald., 6  Can.  S.  C.  204. 

IB.  Cleveland,  etc.,  R.  Co.  v. 
Louisville  Tin,  etc.,  Co.,  Ill  SW  358, 
33  KyL  924,  17  LRANS  1034:  Kibby 
v.  Michigan  Cent.  R.  Co.,  142  Mich. 
313.  106  NW  769.  And  see  C.  C. 
Taft  Co.  v.  American  Express  Co., 
133  Iowa  522,  110  NW  897;  Searles 
v.  Alabama,  etc.,  R.  Co.,  69  Miss.  186, 
13  S  816. 

[a]  leaky  oar. — Where,  while  a 
freight  car  loaded  with  stoves  was 
waiting  at  its  destination  to  be  Un- 
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goods."  Nevertheless  a  carrier  is  not  required  to 
furnish  cars  of  sufficient  strength  to  withstand  a 
storm  which  it  could  not  reasonably  anticipate  as 
likely  to  occur.17 

Ventilated  cars.  If  a  ventilated  car  is  the  only 
reasonably  safe  means  of  carrying  the  goods  offered 
for  transportation,  a  ventilated  car  must  be  fur- 
nished, and  if  loss  or*  injury  results  from  a  failure 
to  provide  a  car  of  this  character,  the  carrier  must 
respond  in  damages.18 

Refrigerator  cars.  For  the  shipment  of  goods 
of  a  perishable  nature,  such  as  fruit  or  vegetables, 
milk,  butter,  etc.,  the  carrier  undertaking  their 
transportation  must  furnish  cars  specially  adapted 
to  the  preservation  of  such  goods,  such  as  refrig- 
erator cars,  during  the  time"  required  for  their 
transition  from  the  place  of  shipment  to  the  place 
of  destination,19  and  it  will  not  be  excused  from 
liability  for  loss  or  injury  by  the  fact  that  it  has 
no  cars  of  the  kind  adapted  to  the  carriage  of  such 
goods.10 

Open  can.  If  open  cars  are  not  proper  to  be 
used  for  the  shipment  of  the  commodity  offered  for 
transportation,  the  furnishing  of  such  cars  in  con- 
sequence of  which  loss  is  sustained  is  a  breach  of 
the  carrier's  common-law  duty  for  which  it  is 
liable;21  and,  even  though  the  contract  provides 
specially  for  shipment  in  open  cars,  the  carrier 
is  bound  to  provide  all  reasonable  appliances  to 
prevent  loss  and  is  responsible  for  loss  or  damage 
resulting  from  the  failure  so  to  do.**  However,  it 
has  been  held  that  the  carrier  is  not  negligent  in 


taking  freight  liable  to  be  injured  by  water  on  an 
open  flat  car,  when  the  size  of  the  box  in  which 
the  freight  is  packed  renders  it  impossible  to  put 
it  in  a  box  car  and  proper  precautions  are  taken 
to  protect  it  from  the  weather.**. 

Bulkheads  or  grain  doors.  If  bulkheads  or  grain 
doors  are  necessary  to  render  the  cars  safe  and 
suitable  for  the  character  of  commodity  shipped,, 
cars  thus  equipped  must  be  furnished. 

However,  the  carrier  is  not.  bound  to  use  the 
safest  cars  in  use  or  the  best  appliances.  Its  duty 
is  complied  with  where  the  cars  are  reasonably 
suitable  for  the  purposes  for  which  they  are  used.fc 

Trivial  repairs.  The  shipper  ia  obligated  to  make 
such  trivial  repairs  as  may  be  necessary  in  order 
to  use  the  cars  furnished  by  the  carrier,  rather  than 
to  say  that  because  of  such  trivial  defects  which 
render  the  cars  useless  for  the  purpose  intended 
he  will  not  use  the  same,  but  will  hold  the 
carrier  liable  for  all  damages  which  may  result 
either  on  account  of  a  falling  market  or  otherwise, 
because  it  failed  .to  furnish  cars  as  it  had  agreed, 
suitable  for  the  shipment  which  was  to  be  made.2* 
He  will,  of  course,  be  entitled  to  recover  the  amount 
expended  in  making  repairs." 

[$  80]  b.  Liability  for  Loss  or  Injury  Caused 
by  Defective  Cars  Hot  Owned  by  Carrier*8— (1)  In 
General.  The  duty  to  furnish  safe  and  suitable  cars 
is  the  same  whether  the  cars  belong  to  the  carrier 
or  to  another.  It  is  a  matter  of  no  importance  who 
owns  or  furnishes  or  pays  for  the  particular  cars 
into  which  the  goods  are  loaded.*0     By  using  the 


loaded,  rain  went  through  the  roof 
of  the  car,  and  the  stoves  were  dam- 
aged by  rust,  and  a  casual  Inspection 
or  the  roof  would  have  revealed  Its 
unsultableness.  It  was  error  to  give 
a  peremptory  Instruction  for  the  rail- 
road in  an  action  by  the  consignee. 
Gardner  v.  New  Orleans,  etc.,  R.  Co., 
78  Miss.  640.  29  S  469. 

16.  Cleveland,  etc.,  R.  Co.  v.  Louis- 
ville Tin,  etc.,  Co.,  Ill  SW  368,  83 
KyL  924,  17   LRANS   1034. 

17.  Gulf,  etc.,  R.  Co.  v.  Texas  Star 
Flour  Mills,  (Tex.  Civ.  A.)  143  SW 
1179.  1182  [quot  Galveston,  etc.,  R. 
Co.  v.  Crier,  46  Tex.  Civ.  A.  4S4,  100 
SW  1177]  (where  the  court  said:  "A 
reasonable  man  can  be  guided  only 
by  a  reasonable  estimate  of  prob- 
abilities. If  men  went  about  to  guard 
themselves  against  every  risk  to 
themselves  or  others  which  might  by 
ingenious  conjecture  be  conceived  as 
possible,  human  affairs  could  not  be 
carried  on  at  all.  The  reasonable 
man,  then,  to  whose  ideal  behavior 
we  are  to  look  as  a  standard  of  duty, 
will  neither  neglect  what  he  can 
foresee  as  probable,  nor  waste  his 
time  and  anxiety  on  events  that  are 
barely  possible.  He  will  order  his 
precaution  by  the  measure  of  what 
appears  likely  in  the  known  course 
of  things"). 

18.  Forrester  v.  Southern  R.  Co.. 
147  N.  C.  663.  61  SB  624,  18  LRANS 
608.  16  AnnCas  148. 

19.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Renfroe.  02  Ark.  1<3,  100  SW  8*9. 
118  AmSR  68,  10  LRANS  317 
(berries). 

111. — Chicago,  etc.,  R.  Co.  v.  Davis. 
169  111.  63.  42  NB  382  [aff  64  111.  A. 
130]  (hams). 

Iowa. — Beard  v.  Illinois  Cent.  R. 
Cn..  79  Iowa  618.  44  NW  800,  18  Am 
SR  381.  7  LRA  280. 

N.  H. — Baker  v.  Boston,  etc.,  R. 
Co..  74  N.  H.  100,  65  A  386,  124  Am 
SR  937,  12  AnnCas  1072. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Lean, 56  Tex.  Civ.  A.  180,  118  SW 
161   (cabbages). 

[a]  MUk. — Where  large  quantities 
of  milk  are  produced  along  the  line 
of  a  common  carrier,  and  it  is  more 


advantageous  to  producers,  distrib- 
uters, and  consumers  to  have  it 
transported  in  special  cars  furnished 
with  Icing  facilities  than  in  ordinary 
cars,  it  is  the  duty  of  the  carrier  to 
furnish  such  cars.  Baker  v.  Boston, 
etc.,  R.  Co.,  74  N.  H.  100.  65  A  886, 
124  AmSR  937.  12  AnnCas  1072. 

[*]  Butter. — By  virtue  of  the 
care  for  the  preservation  of  goods 
transported  by  them  which  is  re- 
quired of  carriers,  a  railroad  receiv- 
ing butter  for  shipment  south  in 
summe'r  is  bound  to  ship  the  same  in 
such  manner  as  to  prevent  injury  by 
heat.  Beard  v.  Illinois  Cent.  R  Co., 
79  Iowa  518.  44  NW  800,  18  AmSR 
381,  7  LRA  280. 

Tc]  Effect  of  contracting  against 
liability  for  Injury  by  neat  or  frost. 
— Liability  for  loss  by  defects  in  a 
refrigerator  car  cannot  be  avoided 
by  a  provision  In  the  bill  of  lading 
that  the  company  should  not  be  lia- 
ble for  "decay  of  perishable  articles, 
or  injury  by  neat  or  frost,"  since  by 
agreement  to  use  a  refrigerator  car 
it  especially  agreed  to  protect  the 
goods  from1  heat.  Chicago,  etc.,  R. 
Co.  V.  Davis,  159  111.  53,  42  NE  382. 
50  AmSR  143. 

90.  Beard  v.  Illinois  Cent.  R.  Co.. 
79  Iowa  518,  44  NW  800,  18  AmSR 
381.  7  LRA  280. 

91.  Insurance  Co.  of  North  Amer- 
ica v.  St.  Louis,  etc..  R.  Co..  9  Fed. 
811,  3  McCrary  233  (cotton);  Lever- 
ing v.  Union  Transp.,  etc.,  Co.,  42  Mo. 
88,  97  AmD  820  (cotton;  recognizing 
the  rule);  Grand  Trunk  R.  Co.  v. 
Fitzgerald.  5  Can.  S.  C.  204  (petrol- 
eum). 

ra]  Whore  a  common  carrier 
undertakes  to  transport  cotton  for 
hire  on  open  flat  oars, 'it  Is  bound  to 
take  all  needful  precautions  for  the 
safety  and  protection  of  the  cotton. 
Insurance  Co.  of  North  America  v. 
St.  Louis,  etc.,  R.  Co..  9  Fed.  811,  3 
McCrary  233.  See  also  Levering  v. 
Union  Transp..  etc..  Co..  42  Mo.  88. 
97   AmD   320    (recognising   the   rule). 

as.  Chicago,  etc.,  R.  Co.  v.  Moss, 
60  Miss.  1003. 

93.  Burwell  v.  Raleigh,  etc.,  R. 
Co.,  94  N.  C.  451. 


94.  Loomls  v.  Lehigh  Valley  R. 
Co..  208  N.  T.  812.  822.  101  NB  907; 
Carmer  v.  New  York  Cent.,  etc.,  R. 
Co..  74  Misc.  39,  133  NTS  637. 

"When  a  carrier  solicits  and  re- 
ceives produce  for  shipment  in  bulk, 
the  law  Implies  the  obligation  to  fur- 
nish cars  which  are  reasonably  fit 
for  that- service ;  and  when  the  car- 
rier fails  in  that  duty,  to  the  damage 
of  the  shipper,  the  latter  may  ordi- 
narily Invoke  his  remedy  at  law  to 
recover  the  loss  which  results  from 
the  dereliction  of  the  former." 
Loomis  v.  Lehigh  Valley  R.  Co.,  su- 
pra. 

96.  Illinois  Cent.  R.  Co.  v.  Haynes. 
63  Miss.  485;  Selby  v.  Wilmington, 
etc,  R  Co..  113  N.  C.  688,  18  SB  88. 
37  AmSR  636.  See  also  infra  {  94 
(where  the  above  principle  is  applied 
with  respect  to  cars  for  transporta- 
tion of  live  stock). 

96.  Loomls  v.  Lehigh  Valley  R. 
Co..  208  N.  T.  312,  823,  101  NE  907 
(where  the  court  said:  "Any  other 
course  would  entail  upon  both  un- 
necessary hardship  and  loss.  The 
carrier  could  be  mulcted  In  dam- 
ages out  of  all  proportion  to  its 
slight  infraction  of  duty,  and 
the  shipper  subjected  to  losses, 
under  his  contract  with  others, 
not  within  the  scope  of  the  car- 
rier's agreement,  and  thus  Irre- 
mediable. These  considerations,  and 
others  of  mutual  convenience,  are 
doubtless  responsible  for  the  long 
standing  and  practically  universal 
custom  In  this  part  of  the  country  of 
permitting  the  shippers  of  grain  and 
produce  in  bulk  to  equip  cars  fur- 
nished for  such  service  with  the  nec- 
essary bin  doors  or  bulkheads  when 
the  carrier  has  failed  to  do  so"). 

97.  Loomis  v.  Lehigh  Valley  R. 
Co.,  208  N.  Y.  312,   101   NE  907. 

98.  Oars  used  for  transportation 
of  live  stock  see  infra  |  96. 

99.  tl.  S. — Cincinnati,  etc,  R.  Co. 
v.  Fairbanks,  90  Fed.  467.  33  CCA 
611. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Chicago  Varnish  Co.,  169  Ala.  287.  53 
S  832 

Ark. — St  Louis,  etc.,  R.  Co,  v.  Ren- 
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ears  for  the  purpose  of  conveying  the  goods;  it 
makes  them  its  own.80  Nevertheless  it  has  been 
held  that  a  carrier  receiving  a  foreign  freight  car 
from  another  road  is  not  required  to  make  a  scien- 
tific inspection  of  the  brakes  of  such  car  to  ascer- 
tain whether  they  are  safe,  but  only  a  practical 
inspection,  or  an  inspection  consistent  with  the 
reasonable  dispatch  of  its  business." 

[$  90]  (2)  Oars  Furnished  by  Consignor.  If 
the  consignor  undertakes  to  furnish  the  cars  used 
in  transportation,  the  carrier  is  not  liable  for  a 
loss  resulting  from  their  defective  condition.12 

[$  91]  c.  liability  for  Injury  on  Connecting 
Use  Due  to  Defective  Oars.83  Where  an  initial 
carrier  is  guilty  of  negligence  in  furnishing  a  de- 
fective car,  it  will  be  liable  for  resulting  injuries, 
although,  at  the  time  of  such  injuries,  the  car  was 
on  a  line  of  a  connecting  carrier;84  and  the  fact 
that  the  contract  of  shipment  provides  that  the  car* 
rier  shall  be  liable  only  for  loss  or  injury  occurring 
on  its  own  line  makes  no  difference. 

[$  92]    d.    Contract  ox-  Custom  as  Affecting  Lia- 


bility.*8 The  general  principles  stated  apply  irre- 
spective of  any  express  contract  that  the  carrier 
may  make  to  the  contrary.  The  failure  to  dis- 
charge its  duty  in  this  regard  is  negligence  from 
the  consequences  of  which,  in  accordance  with  ele- 
mentary and  well  settled  principles,  the  carrier  is 
not  permitted  to  free  itself  by  contract87  or  custom.88 
[$  93]  e.  Assumption  of  Risk  by  Shipper.39 
Where  the  shipper  of  the  goods  voluntarily  selects 
vehicles  himself,  by  virtue  of  express  contract  or 
under  circumstances  which  charge  him  with  full 
knowledge,  of  their  capabilities  and  defects,  relying 
on  his  own  judgment  and  not  on  the  duty  of  the 
carrier,  the  carrier  is  not  liable  for  loss  or  injury 
caused  by  defects,40  except  such  as  are  latent  and 
not  readily  discoverable.  Nevertheless  it  should 
appear  either  that  there  was  a  distinct  agreement 
by  the  shipper  to  assume  the  risk  of  the  sufficiency 
of  the  oar  furnished,42  or  that  the  shipper  did  not 
leave  the  selection  of  the  car  to  the  carrier,  but 
assumed  that  duty  himself.48  And  it  has  been  held 
that  a  consideration  is  necessary  to  render  a  contract 


froe,   82   Ark.   143.   100   SW   889,   118 
AmSR  68,  10  LRANS  817. 

Iowa. — Beard  v.  Illinois  Cent.  R. 
Co.,  79  Iowa  518,  44  NW  800,  18  Am 
SR  281,   7  LRA  280. 

Me. — Ross  v.  Maine  Cent.  R.  Co.. 
114  Me.   287.  96  A  228. 

Minn. — Shea  v.  Chicago,  etc.,  R.  Co., 
66  Minn.   102.   68   NW608. 

N.  C. — Lucas  v.  Norfolk  Southern 
R  Co.,  16S  N.  C.  264,  80  SE  1076. 

Tex. — St.  Louis,  etc.,  R  Co.  v.  Car- 
lisle. 34  Tex.  Civ.  A.  268,  78  SW  553. 

Va. — New  York,  etc.,  R.  Co.  v. 
Cromwell.  98  Va.  227.  85  SB  444,  81 
AmSR  722,  49  LRA  462. 

"A  railway  company  cannot  escape 
responsibility  for  its  failure  to  pro- 
vide cars  reasonably  fit  for  the  con- 
veyance of  the  particular  class  of 
roods  It  undertakes  to  carry,  by  al- 
leging; that  the  cars  used  for  the 
purposes  of  Its  own  transit  were  the 
property  of  another."  New  York, 
etc.,  R.  Co.  v.  Cromwell,  98  Va.  227, 
232,  35  SE  444,  81  AmSR  J22.  49  LRA 
462. 

[a]  Tluu  (1)  where  a  carrier  un- 
dertook to  transport  a  shipment  of 
strawberries  and  to  furnish  a  refrig- 
erator car  and  to  ice  the  same,  it 
could  not  escape  liability  for  damage 
to  the  shipment  because  of  failure 
properly  to  ice  the  car  by  showing 
that  the  car  belonged  to  another  cor- 
poration and  that  under  the  agree- 
ment between  it  and  the  carrier  the 
duty  of  icing  the  car  devolved  on 
the  other  corporation.  St.  Louis,  etc., 
R  Co.  v.  Renfroe,  82  Ark.  143,  100 
SW  889.  118  AmSR  58,  10  LRANS  317. 
(2)  In  an  action  for  damages  caused 
by  the  freezing  of  carloads  of  pota- 
toes shipped  under  a  special  contract 
made  by  defendant  in  its  own  name, 
without  disclosing  or  pleading  any 
agency,  It  was  immaterial  who  owned 
the  cars  or  what  kind  of  cars  were 
used  as  the  contract  was  the  con- 
tract of  defendant.  Ross  v.  Maine 
Cent.  R.  Co.,  114  Me.  287,  96  A  223. 

fb]  Oars  leased  from  shipper. — 
Where  the  freight  was  shipped  in 
cars  leased  by  the  carrier  frpm  the 
consignor  under  an  agreement  by 
which  the  carrier  was  to  keep  the 
cars  in  repair  at  the  consignor's  cost, 
the  carrier  was  liable  for  loss  of 
freight  caused  by  defects  therein. 
Central  of  Georgia  R.  Co.  v.  Chicago 
Varnish  Co.,  169  Ala.  287,  53  S  832. 

30.  Shea  v.  Chicago,  etc.,  R.  Co., 
66  Minn.  102,  68  NW  608. 

31.  Western  Maryland  R.  Co.  v. 
State.  95  Md.  637.  63  A  969. 

33.  Central  of  Georgia  R.  Co.  v. 
Chicago  Varnish  Co.,  169  Ala.  287,  63 
S  832. 

33.  Oars  used  for  transportation 
of  live  stock  see  Infra  5  96. 

34.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Marshall.  74   Ark.   697.   86  SW  802. 

Mich.— Klbby  v.  Michigan  Cent.  R. 


106  NW  769. 
etc.,    R     Co.    v. 
744,     16     S     255; 
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Co.,  142  Mich.  313, 

Miss. — Alabama, 
Searles,     71     Miss. 
Searles  v.  Alabama,  eta,  R  Co., 
Miss.  186,  13  S  815. 

N.  C — Lucas  v.  Norfolk  Southern 
R.  Co..  166  N.  C.  264.  80  SE  1076; 
Forrester,  v.  Southern  R.  Co.,  147  N. 
C.  553,  61  SE  524,  18  LRANS  508,  16 
AnnCaa  148. 

Tex. — Houston,  etc..  R.  Co.  v.  Wil- 
kerson.  (Civ.  A.)  82  SW  1069;  Inter- 
national, etc.,  R.  Co.  v.  Aten,  (Civ.  A.) 
81  SW  346. 

[a]  Thus,  (1)  where  a  carrier  was 
bound  to  furnish  a  suitable  car  for 
the  shipment  of  cabbages,  and  to 
sufficiently  ice  the  same,  and  the  cab- 
bages were  damaged  by  reason  of  the 
carrier's  negligence,  it  was  liable  for 
damages  so  sustained,  although  some 
of  the  Injuries  resulted  after  the 
shipment  had  passed  from  Its  pos- 
session. Houston,  etc.,  R.  Co.  v. 
Wilkerson.  (Tex.  Civ.  A)  82  SW 
1069.  (2)  Defendant  railroad  con- 
tracted to  transport  a  carload  of 
potatoes  for  plaintiff,  the  car  to  be 
sent  over  defendant's  road  to  a  cer- 
tain point,  and  thence  forwarded  over 
connecting  roads.  The  shipping  or- 
der provided  that  no  carrier  should 
be  liable  for  loss  or  damage  not  oc- 
curring on  Its  own  road  or  Its  portion 
of  the  through  route,  nor  after  the 
property  was  ready  for  delivery  to 
the  next  carrier.  After  the  car  was 
transferred  to  a  connecting  road  the 
potatoes  were  injured  by  rain,  by 
reason  of  the  defective  condition  of 
the  car  roof.  It  was  held  that  de- 
fendant was  not  absolved  from  lia- 
bility by  the  shipping  order,  as  by 
its  contract  It  was  bound  to  furnish 
a  car  suitable  for  the  entire  trip  and 
to  deliver  the  car  and  cargo  to  the 
connecting  line  In  good  condition. 
Kibby  v.  Michigan  Cent.  R.  Co.,  J42 
Mich.  313.  105  NW  769. 

35.  Kibby  v.  Michigan  Cent.  R. 
Co..  142  Mich.   313.   105  NW  769. 

36.  Oars  used  la  transportation  of 
live  stock  see  Infra  85  97.  98. 

limitations  of  liability  against 
negligence  in  general  see  Infra  I  195. 

37.  Ogdensburg,  etc.,  R.  Co.  v. 
Pratt.  89  XT.  S.  123,  22  L.  ed.  827;  Cin- 
cinnati, etc.,  R.  Co.  v.  Fairbanks,  90 
Fed.  467,  33  CCA  611;  Lake  Erie,  etc.. 
R.  Co.  v.  Holland.  162  Ind.  406.  69 
NE  138,  63  LRA  948;  Welsh  V.  Pitts- 
burg, etc.,  R.  Co.,  10  Oh.  St.  65,  75 
AmD  490. 

38.  Beard  v.  Illinois  Cent.  R.  Co., 
79  Iowa  618.  44  NW  800,  18  AmSR 
381,  7  LRA  280  (holding  that  negli- 
gence in  snipping  butter  without  tak- 
ing precautions  to  prevent  Injury  by 
heat  is  not  excused  by  the  fact  that 
the  butter  was  received  from  another 
carrier  In  a  sealed  car,  and  that  It 
was  the  custom  to  haul  the  cars  re- 
ceived   from    such    carrier    without 


changing  the  car^o,   such  custom   It- 
self being  based  on  negligence). 

39.  See  also  Infra  §§   98,  99. 

40.  Edward  Frollch  Glass  Co.  v. 
Pennsylvania  Co.,  138  Mich.  116,  122. 
101  NW  223,  110  AmSR  310,  4  Ann 
Cas  1140  and  note  [cit  Cyc];  Nichol- 
son v.  St.  Louis,  etc.,  R.  Co.,  141  Mo. 
A.  199,  124  SW  573;  Densmore 
Commn.  Co.  v.  Duluth,  etc.,  R.  Co., 
101   Wis.   563,   77   NW  904. 

[a]  The  reason  for  the  rule  has 
been  clearly  stated  by  an  eminent 
Jurist  and  text  writer  as  follows: 
"Where  the  shipper  exercises  his  own 
judgment,  Is  not  deceived  or  misled 
by  the  carrier,  and  chooses  a  car  for 
the  transportation  of  his  property, 
the  carrier  Is  not  answerable  for  the 
sufficiency  of  the  car,  at  least  where 
the  shipper  selects  the  car  In  consid- 
eration of  a  reduced  rate,  or  the  like, 
for  In  such  a  case  he  does  not  trust 
to  the  carrier  nor  rely  upon  the  duty 
of  the  carrier,  but,  on  the  contrary, 
freely  exercises  his  right  of  choice, 
and  relies  entirely  upon  his  own 
judgment,  so  that  there  is  no  reason 
for  affirming  that  the  carrier  was 
guilty  of  any  wrong."  4  Elliott  Rail- 
roads i   1480. 

[b]  AppUoatlon  of  rule. — Where, 
under  an  agreement  between  defend- 
ant railroad  company  and  a  con- 
signor, the  latter  was  authorized  to 
select  cars  for  the  transportation  of 
its  merchandise,  and  it  selected  a  car 
which  had  been  delivered  to  It  loaded 
with  sand,  for  the  shipment  of  a 
consignment  of  glass  to  plaintiff,  and 
damage  resulted  by  reason  of  the  un- 
sultableness  of  the  car,  the  railroad 
company  was  not  liable  to  the  con- 
signee for  negligently  furnishing  an 
unsuitable  car,  since  as  against  the 
railroad  company  the  consignee  was 
bound  by  the  consignor's  selection 
under  such  agreement.  Edward  Fro- 
llch Gloss  Co.  v.  Pennsylvania  Co., 
138  Mich.  116,  122,  101  NW  223  [clt 
Cyc]. 

41.  Seaboard  Air  Line  R.  Co.  v. 
McRae,  14  Ga.  A.  94,  80  SE  211. 

49.  Ogdensburg,  etc..  R.  Co.  v. 
Pratt.  22  Wall.  (U.  S.)  125,  22  L.  ed. 
827;  Cleveland,  etc.,  R.  Co.  v.  Louis- 
ville Tin,  etc..  Co.,  Ill  SW  358.  S3 
KyL  924,  17  LRANS  1034;  Forrester 
v.  Southern  R.  Co.,  147  N.  C.  553,  61 
SE  624,  18  LRANS  608,  16  AnnCas 
143. 

43.  Cleveland,  etc.,  R.  Co.  v.  Louis- 
ville Tin,  etc.,  Co..  Ill  SW  368,  83 
KyL,   924,   17   LRANS   1034. 

[a]  A  shipper  who. at  his  own  ex- 
pense and  voluntarily  Introduces  ap- 
pliances on  the  oar  cannot  recover 
against  the  -carrier,  in  the  absence 
of  an  explicit  contract  for  such  ex- 
pense, as  the  carrier  Is  In  the  first 
instance  the  judge  of  the  sufficiency 
of  its  cars.  Sloan  v.  St.  Louis,  etc.. 
R.  Co.,  68  Mo.  220. 
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of  the  character  under  consideration  valid.44  The 
mere  fact  that  the  shipper  has  inspected  the  car,45 
or  knows  of  the  defects,4*  will  not  exempt  the  car- 
rier from  liability  for  loss  or  injury  caused  by  such 
defects.  No  duty  rests  on  the  shipper  to  inspect 
a  car  furnished  by  a  carrier  or  to  exercise  care  to 
know  whether  the  car  is  in  condition.47 

[J  94]  2.  For  Live  Stock48— a.  In  General 
A  railroad  company  which  undertakes  to  ship  live 
stock  must  take  into  consideration  the  kind  and. 
character  of  stock  and  must  furnish  a  car  that  is 
reasonably  safe  and  suitable  for  the  transportation 
of  that  particular  kind  of  stock,  and  it  is  liable 


for  injuries  resulting  from  its  failure  so  to  do.4' 
This  duty  to  provide  safe  and  suitable  cars  re- 
quires not  only  that  they  shall  be  safe  as  originally 
furnished,  but  also  that  they  shall  be  kept  so,  ana 
that  their  appurtenances  shall  be  so  attended  to  as 
to  render  the  inclosure  by  the  car  safe.10  No  duty  is 
imposed  by  law  on  the  shipper  to  inspect  cars  to 
see  if  they  are  properly  equipped.81  If  large,  heavy, 
strong  animals  are  shipped,  the  car  must  be  pro- 
portionately safe  and  strong.'2 

Escape  of  animals.  If,  because  of  defects  in  cars, 
the  animals  being  transported  escape,  the  carrier 
will  be  liable  for  the  loss.52 


44.  Seaboard  Air  Line  R.  Co.  v. 
McRae,  14  Ga.  A.  94,  80  SE  211. 

45.  St.  Louis,  etc.,  R.  Co.  v.  Mar- 
shall, 74  Ark.  597,  86  SW  802:  Chi- 
cago, etc.,  R.  Co.  v.  Davis,  159  111.  63. 
42  NE  382,  50  AmSR  143  [aft*  B4  III. 
A.  130];  Jones  v.  St.  Louis,  etc.,  R. 
Co.,  115  Mo.  A.  232.  91  SW  158:  Hunt 
v.    Nutt,    (Tex.   Civ.   A.)    27   SW   1031. 

46.  Ogdensburg.  etc.,  R.  Co.  v. 
Pratt,  22  Wall.  (U.  S.)  123.  22  L.  ed. 
827:  St.  Louis,  etc.,  R.  Co.  v.  Mar- 
shall, 74  Ark.  597,  86  SW  802-  Mis- 
souri, etc.,  R.  Co.  v.  McLean,  55  Tez. 
Civ.  A.  130,  118  SW  161. 

[a]  Application  of  rule. — Although 
a  shipper  may  discover  before  the 
loading  or  the  departure  of  the  car 
that  It  Is  not  suitable  for  carryirtg 
cabbages,  or  other  like  perishable 
goods,  he  will  not  on  that  account 
be  deemed  guilty  of  contributory 
negligence,  or  of  having  assumed 
such  risk,  where  he  has  no  means 
or  opportunity  of  relieving  himself 
of  the  situation.  In  a  case  like  this, 
where  the  cabbages  have  been  pur- 
chased and  gathered  by  the  shipper 
from  various  farms.  In  view  of  Im- 
mediate shipment  on  cars,  and  de- 
fendants have  agreed  to  furnish  cars 
suitable  for  the  purpose,  the  ship- 
pers, even  though  they  may  have 
known  that  the  cars  were  not  the 
proper  kind  or  iced  as  required,  had 
either  to  ship  them  at  the  risk  of 
their  decaying  In  transit,  or  to  let 
them  lie  and  rot  at  the  place  where 
they  were  carried  for  shipment;  for, 
as  they  had  no  means  of  preserving 
them,  the  cabbages  would  certainly 
decay  if  they  were  not  shipped.  The 
condition  of  things  was  brought 
about  by  the  railroad's  breach  of  its 
obligation  to  furnish  suitable  cars 
properly  refrigerated,  and  It,  rather 
than  plaintiff,  should  be  held  liable 
for  the  damages  consequent  on  load- 
ing the  goods  on  the  cars  which  It 
furnished  for  that  purpose.  Mis- 
souri, etc.,  R.  Co.  v.  McLean,  66  Tex. 
Civ.  A.  130,  118  SW  161. 

47.  Cleveland,  etc.,  R.  Co.  v.  Louis- 
ville Tin,  etc.,  Co.,  Ill  SW  858.  83 
KyL  924,  17  LRANS  1034  and  note. 

48.  Duty  to  furnish  suitable  ears 
for  shipment  of  Insnlmate  freight 
see  supra  |  88. 

49.  U.  S. — Ogdensburg,  etc.,  R.  Co. 
v.  Pratt,  22  Wall.  123,  22  L. 
ed.  827. 

Ala. — Western  R.  Co.  v.  Harwell, 
91  Ala.  340,  8  S  649;  East  Tennessee, 
etc.,  R.  Co.  v.  Johnston,  75  Ala.  596, 
51  AmR  489. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Jones,  125  SW  1026. 

Colo. — Union  Pac.  R.  Co.  v.  Ralney, 
19  Colo.  226.  34  P  986. 

Hawaii. — Ferrelra  v.  The  American 
Steamship  Arlzonan,  3  Hawaii  Fed. 
630. 

111. — Illinois  Cent.  R.  Co.  v.  Harris, 
184  111.  67,  66  NE  316,  48  LRA  175 
[aff  84  111.  A.  462];  Indianapolis, 
etc..  R.  Co.  v.  Strain,  81  III.  604;  St. 
Louis,  etc.,  R.  Co.  v.  Dorman,  72  111. 
504;  Terre  Haute,  etc.,  R.  Co.  v. 
Crews,  63  111.  A.  50. 

Iowa. — Blair  v.  Wells,  165  Iowa 
190,  136  NW  616;  Betts  v.  Chicago, 
etc..  R.  Co.,  92  Iowa  343.  60  NW  623, 
64  AmSR  658.  26  LRA  248;  McDaniel 
v.  Chicago,  etc.,  R.  Co..  24  Iowa  412. 

Ky. — Louisville,  etc.,  R.  Co.  v  Rash, 


141  Ky.  225,  132  SW  553;  Louisville, 
etc.,  R.  Co.  v.  Gormley.  109  SW  346, 
111  SW  289,  33  KyL  802;  Rhodes  v. 
Louisville,  etc..  R.  Co.,  9  Bush  688; 
Cincinnati  Southern  R.  Co.  v.  Potts, 
10  Ky.  Op.   394. 

La. — Peters  v.  New  Orleans,  etc., 
R.  Co.,  16  La.  Ann.   222,  79  AmD  678. 

Mass. — Evans  v.  Fitchburg  R.  Co., 
Ill  Mass.  142,  15  AmR  19;  Smith*  v. 
New  Haven,  etc.,  R.  Co.,  12  Allen  631, 

90  AmD  166. 

Mich. — Great  Western  R.  Co.  v. 
Hawkins,  18  Mich.  427. 

Miss. — Covington  v.  Yazoo,  etc.,  R. 
Co.,  71  S  821. 

Mo. — Emerson  v.  St.  Louis,  etc., 
R.  Co.,  Ill  Mo.  161.  19  SW  1113;  Har- 
rison v.  Missouri  Pac.  R.  Co.,  74  Mo. 
364,  41  AmR  318;  Mason  v.  Missouri 
Pac.  R.  Co..  26  Mo.  A.  473. 

Mont. — Wahle  v.  Great  Northern 
R.  Co.,  41  Mont.  326.  109  P  713. 

Nebr. — Fuller  v.  Chicago,  etc.,  R. 
Co.,  99  Nebr.  611,  157  NW  332;  Allen 
v.  Chicago,  etc..  R.  Co.,  82  Nebr.  726, 
118  NW  655,  23  LRANS  278;  Chi- 
cago, etc.,  R.  Co.  v.  Williams,  61 
Nebr.  608,  86  NW  832.  66  LRA  289; 
Union  Pac.  R.  Co.  v.  Langan,  62 
Nebr.  106,  71  NW  979;  Chicago,  etc.. 
R.  Co.  v.  Deaver,  46  Nebr.  307,  63 
NW  790. 

N.  T. — Root  v.  New  York,  etc.,  R. 
Co.,  83  Hun  111,  31  NYS  357  [aff  166 
N.  Y.  668  mem,  49  NE  1103  mem]. 

N.  C. — Hornthal  v.  Norfolk  South- 
ern R.  Co.,  167  N.  C.  627,  82  SE  830; 
Harden  v.  Chesapeake,  etc.,  R.  Co., 
167  N.  C.  238,  72  SE  1042. 

Pa. — Trace  v.  Pennsylvania  R.  Co., 
26  Pa.  Suuer.  466.  . 

S.  D. — Berry  v.  Chicago,  etc.,  R. 
Co.,  24  S.  D.  611,  124  NW  859. 

Tex. — Great  Northern  R.  Co.  v. 
Boge,  (Civ.  A.)  169  SW  1093;  Galves- 
ton, etc.,  R.  Co.  v.  Young,  (Civ.  A.) 
148  SW  1113:  Gulf,  etc.,  R.  Co.  v. 
Cunningham,  51  Tex.  Civ.  A.  368,  113 
SW  767;  Trout  v.  Gulf,  etc.,  R.  Co., 
(Civ.  A.)  Ill  SW  220;  International, 
etc.,  R.  Co.  v.  Pool,  (Civ.  A.)  69  SW 
911;  Missouri  Pac.  R.  Co.  v.  Nichol- 
son, 2  Tex.  A.  Civ.  Cas.  |  168. 

Va.— rMoore  v.  Baltimore,  etc.,  R. 
Co.,  103  Va.  189,  48  SE  887;  Chesa- 
peake, etc.,  R.  Co.  v.  American  Exch. 
Bank,  92  Va.  495.  23  SE  935,  44  LRA 
449;  Norfolk,  etc..  R.  Co.  v.  Harman, 

91  Va.  601,  22  SE  490,  50  AmSR  855, 
44  LRA  289. 

Wis. — John  Schroeder  Lumber  Co. 
v.  Chicago,  etc.,  R.  Co.,  136  Wis.  676, 
116  NW  179,  128  AmSR  1039;  Ayres 
v.  Chicago,  etc.,  R.  Co..  71  Wis.  372, 
37  NW  432,  6  AmSR  226. 

Wyo. —  Chicago,  etc.,  R.  Co.  v.  Mor- 
ris, 16  Wyo.  308,  315,  93  P  664  [clt 
Cyc]. 

Eng. — Blower  v.  Great  Western  R. 
Co.,  L.  R.  7  C.  P.  665.  3  ERC  138; 
McManus  v.  Lancashire,  etc.,  R.  Co., 
4  H.  &  N.  327,  167  Reprint  865. 

"A  railroad  company  In  the  very 
nature  of  Its  business  Is  under  the 
duty  to  furnish  the  shipper  a  reason- 
ably safe  car  for  the  transportation 
of  live  stock  or  any  other  freight. 
The  carrier  owns  and  presents  the 
cars  for  loading.  The  shipper  has 
little.  If  any,  option  In  selecting  the 
equipment  to  be  used.  In  the  very 
nature  of  things  he  Is  powerless  to 
negister  any  effective  protest."     Cov- 


ington v.  Yazoo,  etc.,  R.  Co.,  (Mlss.> 
71  S  821,  823. 

[a]  This  obligation  la  absolute 
without  reference  to  the  fitness  or 
fidelity  of  agents  or  officers,  sub- 
ordinate or  otherwise,  unless  the 
shipper,  with  notice  of  the  defect,  as- 
sented to  the  use  of  the  defective 
cars.  Great  Western  R.  Co.  v.  Haw- 
kins, 18  Mich.  427. 

[b]  Defective  slat. — A  carrier  was 
liable  for.  Injuries  to  a  mule,  caused 
by  her  getting  her  leg  through  a  hole 
left  by  the  breaking  of  a  defective 
slat  In  the  car  In  which  she  was 
transported.  Green  v.  Chicago,  etc.. 
R.  Co.,   156   Mo.  A.   259,   137   SW   611. 

60.  Root  v.  New  York,  etc..  R.  Co., 
83  Hun  (N.  Y.)  Ill  (where,  after  the 
stock  was  loaded,  one  door  of  the  car 
could  not  be  entirely  closed,  but  It 
was  put  In  a  train  without  being  In- 
spected, and  nothing  more  was  done 
to  It;  and  after  the  train  had  started, 
a  horse  fell  out  of  the  open  door  and 
was  killed;  and  It  was  held  that  the 
carrier  had  been  guilty  of  gross  neg- 
ligence and  was  liable  for  the  loss, 
although  a  provision  in  the  contract, 
valid  in  New  York,  stipulated  that 
the  carrier  should  not  be  liable  for 
any  loss  due  to  -negligence). 

61.  Mason  v.  Missouri  Pac.  R.  Co.. 

25  Mo.  A.  473;  Gulf,  etc..  R.  Co.  v. 
Trawick,  80  Tex.  270,  16  SW  668,  18 
SW  948;  Chicago,  etc.,  R.  Co.  v.  Mor- 
ris, 16  Wyo.  308,  93  P  664. 

6a.  Betts  v.  Chicago,  etc.,  R.  Co., 
92  Iowa  343,  60  NW  628.  64  AmSR 
558,  26  LRA  248;  Berry  v,  Chicago, 
etc.,  R.  Co.,  24  S.  D.  611,  124  NW  859. 

[a]  In  other  words,  It  would  require 
a  stronger  and  better  car  to  trans- 
port large,  heavy,  strong  horses  than 
it  would  to  transport,  for  Instance, 
a  load  of  sheep,  hogs,  or  calves. 
Every  carrier  must  take  notice  of  the 
fact  that  large,  heavy,  young,  strong 
horses,  or  horses  that  are  unbroken, 
will  require  a  stronger  vehicle,  a 
vehicle  much  more  safe  and  sound 
In  construction  than  will  some 
smaller  or  less  powerful  animal. 
They  must  furnish  a  car  which  is 
suitable  and  safe  for  the  transporta- 
tion of  that  particular  kind  of  stock. 
They  must  take  notice  of  the  fact 
that  horses  and  cattle  are  liable  to 
exert  a  force  on  the  car,  to  tax  Its 
strength,  In  proportion  to  the  size 
and  strength  of  the  animal.   Its  dls- 

fiosition.  its  character,  and  whether 
t  is  broken,  or  unbroken  and  wild 
and  vicious  In  disposition.  Berry  v. 
Chicago,  etc.,  R.  Co.,  24  S.  D.  611,  124 
NW  869. 

[b]  Oar  liable  to  be  broken  by 
animals. — A  car  Is  not  sufficient  for 
the  transportation  of  live  stock  which 
Is  liable  to  be  broken  by  the  ordi- 
nary acts  of  such  animals,  and  the 
shipper  may  recover  for  Injuries  re- 
sulting from  the  use  of  an  insuffi- 
cient car  under  such  circumstances. 
Betts  v.  Chicago,  etc..  R.  Co.,  92 
Iowa  343,  60  NW  623,  54  AmSR  668, 

26  LRA   248. 

53.  Indianapolis,  etc.,  R.  Co.  v. 
Strain,  81  111.  604;  Indianapolis,  etc., 
R.  Co.  v.  Allen.  31  Ind.  394;  Smith  v. 
New  Haven,  etc.,  R  Co.,  12  Allen 
(Mass.)  531,  90  AmD  166;  Jones  v. 
St.  Louis,  etc.,  R.  Co.,  116  Mo.  A. 
232,  91  SW  158. 

[a]     Sumolency  of  oar  doors*— The 
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Duty  to  ventilate  can.  So  the  duty  to  furnish 
suitable  oars  includes  the  furnishing  of  sufficient 
facilities  for  the  proper  ventilation  thereof." 

Bedding  and  Banding.™  If  the  cars  can  he  made 
safe  and  suitable  for  the  kind  of  animals  shipped 
only  by  the  use  of  bedding66  or  sanding,57  it  is  the 
duty  of  the  carrier  to  furnish  same;  and,  whether 
bound  to  or  not,  if  it  undertakes  to  bed  the  cars, 
it  must  exercise  at  least  ordinary  care  to  see  that 
it  is  properly  done;58  and  if  injury  results  from 
improper  bedding,  the  carrier  will  be  liable.58 
However,  if  the  car  is  bedded  so  as  to  be  reason- 
ably safe,  the  shipper  can  ask  no  more  from  the 
earner,  and  if  he  indulges  in  his  whim  to  change 
conditions,  he  takes  his  own  risk  so  far  as  the 
alteration  may  be  concerned.80  Where  the  shipper 
assumes,  by  special  contract,  the  duty  of  proper 
storage  of  his  cattle,  and  accepts  and  loads  the  car 
without  objection,  and  with  knowledge  that  it  was 
not  bedded,  he  cannot  hold  the  company  liable  for 
negligence  because  of  a  failure  to  bed  the  car,  or 
because  of  the  insufficiency  of  the  bedding;61  but 
a  contract  which  provides  that  the  shipper  shall 


load  and  unload,  and  care  for,  water,  feed,  and  rest 
the  animals  during  transportation  does  not  impose 
on  him  the  doty  to  bed  or  otherwise  prepare  the 
car.« 

Infected  cars.  It  is  also  the  duty  of  the  car- 
rier to  furnish  cars  free  from  contagious  animal 
diseases,  and  its  failure  so  to  do  will  render  it 
liable  for  the  resulting  damages.6* 

Oars  customarily  used.  The  fact  that  the  ears 
furnished  are  those  which  the  carrier  has  always 
used  is  no  defense,  if  they  are  not  suitable.66  The 
furnishing  of  a  car  "in  general  and  approved  use" 
does  not  fully  discharge  the  carrier  from  liability.66 

If  suitable  cars  are  famished  and  due  care  is 
exercised,  the  carrier  is  not  liable  for  injuries  re- 
sulting by  reason  of  the  viciousness  and  unruly 
disposition  of  the  animals  or  from  any  inherent 
vice.66 

The  carrier  is  not  bound  to  furnish  the  most  safe 
cars  in  use  or  the  best  appliances.67  Its  duty  is 
complied  with  where  the  cars  are  reasonably  safe 
and  suitable  for  the  purposes  for  which  they  are 
to  be  used.88 


sufficiency  of  a  car  door  to  resist  the 
struggles  of  animals,  bos-aver  un- 
ruly, Is  In  the  power  of  a  railroad 
company  to  secure;  and  Its  obliga- 
tion in  this  respect  is  not  satisfied 
by  furnishing  a  reasonably  strong- 
car.  The  company  Is  bound  to  have 
one  absolutely  and  actually  sufficient. 
It  Is  practicable  to  make  a  car  so 
strong  that  cattle  cannot  break  it 
down  and  fall  out.  For  any  failure 
to  do  so  the  carrier  Is  responsible. 
Smith  v.  New  Haven,  etc.,  K.  Co.,  12 
Allen  (Mass.)531,  90  AmD  166.  But 
see  Selby  v.  Wilmington,  etc.,  R.  Co., 
113  N.  C.  588,  59S,  18  SE  88,  37  Am 
I  SR  635  (where  it  was  held  error  to 
!  instruct  the  jury  that  "the  car  must 
be  sufficiently  strong  to  resist  the 
struggles  of  the  stock,  and  the  com- 
pany Is  liable  for  loss  occasioned  by 
Its  neglect  in  this  regard,  In  spite 
of  the  fact  that  the  animals  are 
vicious  and  unruly,  on  the  principle 
that  It  is  within  Its  power  to  pro- 
Tide  those  which  are  actually  and 
absolutely  sufficient"). 

84,  But  Tennessee,  etc.,  R.  Co.  v. 
Whittle,  27  Ga.  635,  78  AmD  741; 
Kime  v.  Southern  R.  Co.,  160  N.  C. 
457,  76  SB  509,  43  LRANS  617  and 
note;  John  Schroeder  Lumber  Co.  v. 
Chicago,  etc  R.  Co.,  135  Wis.  575, 
116  NW  179,   128  AmSR  1039. 

[a]  ratios-*  to  provide  slatted 
doors. — Although  a  shipper  hires 
cars  and  loads  nis  animals  into  them 
as  he  sees  fit,  the  carrier  is  still 
liable  for  the  loss  of  animals  which 
*ere  suffocated  on  account  of  the 
carrier's  failure  to  provide  slatted 
doors,  as  it  had  agreed  to  do.  East 
Tennessee,  etc..  R.  Co.  v.  Whittle,  27 
Ga.  536,  73  AmD  741. 

[b]  A  connecting  carrier  Is  guilty 
of  negligence  in  failing  to  inspect 
the  car  and  to  ventilate  the  same 
so  that  the  animals  are  given  proper 


breathing  conditions,  whereby  they 
suffer  injury.  Kime  v.  Southern1  R. 
Co..  160  N.  C.  467,  76  SB  5,09,  43  LRA 


NS  617. 

58.    See  also  infra  1  103. 

56.  Allen  v.  Chicago,  etc,  R.  Co., 
»2  Nebr.  726,  118  NW  655,  23  LRA 
XS  278  and  note.  And  see  East  Ten- 
nessee, etc.,  R.  Co.  v.  Johnston,  75 
Ala.  596.  51  AmR  489  (holding  that, 
"hen  the  liability  of  the  railroad 
company  is  not  modified  by  contract, 
and  it  undertakes  the  transportation 
of  cattle  under  the  common-law  lia- 
bility for  safe  delivery,  it  cannot  be 
affirmed,  as  a  matter  of  law,  that  the 
•allure  to  "bed"  a  car  for  the  trans- 
portation of  cattle,  with  straw  or 
other  material,  is  negligence  per  se; 
but  if  it  Is  shown  that  such  a  course 
is  usual  and  customary,  and  Is  such 
a  precaution  as  a  prudent,  compe- 
tent, and  faithful  man,  experienced 
la  the  business,  would  take*  the  com- 


pany will  be  responsible  for  any  in- 
jury caused  by  its  omission  in  this 
regard). 

[a]  Where  by  reason  of  a  defec- 
tive ear  it  ia  necessary  to  transfer 
animals  to  another  ear,  and  the 
owner  Is,  by  reason  thereof,  unable 
to  furnish  suitable  bedding,  the  car- 
rier will  be  liable  for  resulting  dam- 
ages. McDanlel  v.  Chicago,  etc.,  R 
Co..  24  Iowa  412. 

57.  Blair  Horse,  etc.,  Co.  v.  St. 
Joseph,  etc.,  R.  Co.,  (Mo.  A.)  180  SW 
412. 

[a]  Vice  of-  animals  ia  conjunc- 
tion with  carrier's  negligenne, 
Where  the  injury  to  a  shipment  of 
mules  by  rail  was  caused  by  the  evil 
and  vicious  propensities  of  the  ani- 
mals, incited  and  caused  by  defend- 
ant's negligence  in  failing  to.  sand 
the  floor  of  the  car,  leaving  it  smooth 
and  slippery  and  causing  them  to  fall 
and  bite  one  another,  the  carrier  was 
liable  for  the  resulting  damages, 
Blair  Horse,  etc.,  Co.  v.  St.  Joseph, 
etc.,  R  Co.,  (Mo.  A.)  180  SW  412. 

58.  Houston,  etc,  R.  Co.  v.  Mayes, 
44  Tex.  Civ.  A.   31.   97   SW  818. 

50.  Texas  Cent.  R  Co.  v. 
O'Loughlln,  87  Tex.  Civ.  A.  640,  84 
SW   1104. 

[a]  Fin. — If  a  railroad  company, 
employed  in  the  transportation  of 
live  stock,  permits  straw  or  other 
combustible  materials  to  be  used  in 
the  cars  and  a  fire  originates  there- 
from, by  which  the  animals  are  in- 
jured, it  is  such  negligence  as  will 
render  It  liable  for  the  loss  sus- 
tained. Powell  v.  Pennsylvania  R. 
Co.,  32  Pa.  414,  75  AmD  564;  Trace 
v.  Pennsylvania  R.  Co.,  26  Pa.  Super. 
466. 

80.  Allen  v.  Chicago,  etc.,  R.  Co., 
82  Nebr.  726,  118  NW  665,  22  LRA 
NS  278  and  note. 

61.  East  Tennessee,  etc.,  R.  Co. 
v.  Johnston,  75  Ala.  596,  603,  51  AmR 
489.     See  also  infra  ii  97,  98,  99. 

[a]  Season  for  rule^— In  such 
case,  by  his  contract  he  virtually 
agrees  that,  "in  respect  to  the  par- 
ticular transaction,  the  carrier  is  not 
to  be  regarded  as  In  the  exercise  of 
his  public  employment,  but  as  a  pri- 
vate person,  who  incurs  no  responsi- 
bility beyond  that  of  an  ordinary 
bailee  for  hire,  and  answerable  only 
for  misconduct  or  negligence."  East 
Tennessee,  etc.,  R.  Co.  v.  Johnston, 
supra. 

6S.  Allen  v.  Chicago,  etc.,  R.  Co., 
82  Nebr.  726,  118  NW  655.  23  LRANS 
278. 

[a]  Benson  for  rule.  Contracts 
of  this  character  will  not  be  extended 
beyond  the  strict  letter  of  the  agree- 
ment. Allen  v.  Chicago,  etc.,  R  Co., 
82  Nebr.  726,  118  NW  655,  23  LRANS 
278  and  note. 


63.  Illinois  Cent.  R  Co.  v,  Harris, 
184  111.  67,  56  NE  816,  48  LRA  175. 

64.  Leonard  v.  Fltchburg  R  Co., 
143  Mass.  307,  9  NE  667;  Berry  v. 
Chicago,  etc.,  R.  Co.,  24  S.  D.  611,  24 
SW  869. 

[a]  Thus,  in  an  action  to  recover 
damages  for  an  injury  to  cattle  while 
being  transported  to  quarantine 
grounds  in  improper  cars,  defendant 
company  showed  that  the  cars  were 
similar  to  those  which  It  had  always 
used  for  that  purpose,  and  that  It 
was  the  only  company  in  the  state 
engaged  in  such  transportation.  It 
was  held  that  this  was  no  defense 
If  the  cars  were  in  fact  defective. 
Leonard  v.  Fltchburg  R.  Co.,  143 
Mass.  307,  9  NE  667. 

66.  Hornthal  v.  Norfolk  Southern 
R  Co.,  167  N.  C.  627.  82  SE  880. 

[a]  Season  for  rule. — This  is  only 
a  part  of  the  obligation  to  carry 
safely.  The  car  must  be  reasonably 
fit  and  suitable  for  the  particular 
service  in  the  exercise  of  the  degree 
of  care  which  the  law  requires  of 
the  carrier.  A  car  in  general  use 
may  not  be  a  proper  one  for  the  par- 
ticular shipment  when  the  special 
circumstances  and  surroundings,  con- 
dition of  weather,  length  of  Journey, 
and  other  pertinent  facts  are  con- 
sidered. Hornthal  v.  Norfolk  South- 
ern R  Co.,  167  N.  C.  627,  82  SE 
880. 

68.  Southern  Pac.  Co.  v.  Arnett, 
111  Fed.  849,  50  CCA  17:  Southern 
Express  Co.  v.  Fox,  131  Ky.  257,  116 
SW  184,  117  SW  270,  133  AmSR  241; 
Smith  v.  New  Haven,  etc.,  R.  Co.,  12 
Allen  (Mass.)  631.  90  AmD  166;  Selby 
v.  Wilmington,  etc.,  R.  Co.,  118  N.  C. 
588.  18  SE  88,  37  AmSR  635.  See 
also  infra  {  149. 

[a]  "Seasonably  safe." — A  car 
stall  in  which  a  horse  was  trans- 
ported by  a  carrier  is  reasonably 
safe  when  It  Is  such  as  a  person  of 
ordinary  prudence  would  provide. 
Southern  Express  Co.  v.  Fox,  131  Ky. 
267.  115  SW  184,  117  SW  270.  133 
AmSR  241. 

67.  See  cases  Infra  note  68. 

88.  Illinois  Cent.  R.  Co.  v.  Haynes, 
63  Miss.  485;  Selby  v.  Wilmington, 
etc.,  R.  Co.,  118  N.  C.  588,  18  SB  88, 
37  AmSR  635.  See  also  supra  |  88 
(where  the  above  principle  is  ap- 
plied with  respect  to  transportation 
of  inanimate  freight). 

[a]  Effect  of  statute  requiring 
suitable  oars. — Where  the  statute  re- 
quires railroads  to  furnish  suitable 
cars,  .under  a  penalty,  the  penalty 
will  not  be  imposed  for  falling  to 
furnish  cars  Of  a  particular  kind,  in- 
asmuch as  only  suitable  cars  are  re- 
quired. Austin,  etc  R.  Co.  v.  Slator, 
7  Tex.  Civ.  A.  344,  26  SW  233. 
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[$  95]  b.  Liability  for  Injury  Caused  by  Defec- 
tive Cars  Not  Owned  by  Carrier.68  The  fact  that 
the  carrier  uses,  cars  for  the  transportation  of 
stock,  which  cars  do  not  belong  to  it,  will  not  re- 
lieve it  from  liability  for  loss  or  injury  caused  by 
the  defective  condition  of  the  cars.70 

[$  96]  c.  Liability  for  Injuries  on  Connecting 
Line  Due  to  Defective  Cars.71  If  a  carrier  assumes 
transportation  of  stock,  to  a  point  beyond  its  own 
line,  it  mast  deliver  the  stock  at  the  terminus  of  its 
own  road  in  cars  suitable  to  transport  the  stock  to 
the  point  of  destination/2  and  it  is  liable  for  injury 
to  the  stock  caused  by  the  defective  condition  of 
the  car,  whether  the  injury  occurs  on  its  own  line 
or  that  of  a  connecting  carrier."  This  is  so,  even 
though  there  is  a  special  contract  limiting  the  lia- 
bility of  the  carrier  to  the  end  of  its  road;74 
,  and  the  fact  that  the  connecting  carrier  accepted 
the  cars  from  the  initial  earner  in  the  condition 
which  they  Were  in  with  reference  to  bedding  did 
not  make  the  cars  part  of  the  connecting  carrier's 
means  of  transportation  so  as  to  render  it  liable 
for  damages  thereafter,  occurring  by  reason  of  im- 
proper bedding,   in   such   sense   as  to  relieve  the 


initial  carrier  from  liability  for  its  negligence  in 
failing  properly  to  bed  the  cars.75  And  where  an 
animal  was  injured  because  of  defects  in  a  car, 
the  carrier  will  not  be  relieved  from  liability  be- 
cause the  shipper  failed  to  accompany  and  to  care 
for  the  shipment  during  the  entire  journey  as  pro- 
vided by  the  contract.7 

[4  97]  d.  Contractual  Provisions  Limiting  Lia- 
bility77— (1)  In  General  The  duty  of  the  carrier 
to  furnish  safe  and  suitable  cars  is  in  no  way 
affected  by  an  express  contract  to  the  contrary. 
The  failure  to  discharge  its  duty  in  this  respect 
is  negligence,  and  according  to  well  settled  prin- 
ciples the  carrier  cannot  by  contract  or  otherwise 
relieve  itself  from  the  consequences  of  its  own 
negligence.79 

[4  98]  (2)  Contractual  Provisions  Devolving  on 
Shipper  Duty  of  Inspection  and  Selection.80  It  is 
very  generally  held  that  the  duty  of  the  carrier  to 
furnish  suitable  cars  cannot  be  evaded  or  its  lia- 
bility for  failure  so  to  do  limited  by  a  mere  stipu- 
lation in  the  shipping  contract  or  bill  of  lading  de- 
volving on  the  shipper  the  duty  of  selecting  cars 
suitable  for  the  purposes  of  his  shipment,81  or  by 


69.  Cars  used  for  transportation 
of  inanimate   freight  see  supra   8   89. 

70.  Ind. — Nashville,  etc.,  R.  Co.  v. 
Johnson,   (A.)    109   NE  912. 

Miss. — Covington  v.  Yazoo,  etc.,  R. 
Co.,   71   S  821. 

N.  C. — Kime  v.  Southern  R.  Co., 
ICO  N.  C.  457,  76  SE  609,  43  LRAN8 
617. 

S.  C. — Wallingford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  C.  258,  2  SE  19. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Dies.  91  Tenn.  177,  18  SW  266,  SO 
AmSR  871. 

[a]  The  f aot  that  the  carrier  uses 
a  oar  of  a  special  kind  furnished  by 
an  Independent  corporation  will  not 
relieve  it  from  liability  if  the  car  is 
defective.  Louisville,  etc.,  R.  Co.  v. 
Dies.  91  Tenn.  177,  18  SW  266,  80 
AmSR  871. 

[b]  Cars  of  connecting;  oarrlexo— 
Inasmuch  as  a  terminal  carrier  is 
not  bound  to  accept  from  a  connect- 
ing; carrier  a  shipment  of  live  stock 
in  a  car  of  insufficient  size  and  im- 
properly bedded,  if  it  does  accept 
such  shipment  It  will  be  liable  for 
any  injuries  resulting  to  the  stock 
by  reason  of  the  Insufficiency  of  the 
car  or  the  lack  of  bedding.  "By 
accepting  said  car,  and  undertaking 
to  transport  said  horses  therein,  ap- 

fiellant  made  such  Instrumentality 
ts  own.  Its  responsibility  flowing 
therefrom  Is  exactly  the  same  as  if 
it  had  furnished  said  car  on  Its  mo- 
tion, and  failed  to  supply  It  with 
bedding."  Nashville,  etc..  R.  Co.  v. 
Johnson.   (Ind.   A.)   109   NB  912,  916. 

71.     Cross  references: 
Cars   used    for   transportation   of  in- 
animate freight  see  supra  (  91. 
Liability    of    connecting    carrier   for 

loss  or  injury  due  to  defective  cars 

received    from    Initial    carrier    see 

infra  9  890. 

78.  Eckert  v.  Pennsylvania  R.  Co., 
Ill  Pa.  267.  60  A  781,  107  AmSR  671; 
and  cases  infra  note  73. 

73.  111. — Indianapolis,  etc.,  R.  Co. 
V.  Strain,  81  111.  604  (escape  of  ani- 
mals on  connecting  line,  because  of 
defects  in  cars). 

Ky. — Burnslde.  etc..  R.  Co.  v.  Tup- 
man.  72  SW  786.  24  KyL  2052. 

Mo. — Jones  v.  St.  Louis,  etc.,  R.  Co., 
116  Mo.  A.  232,  91  SW  158  (escape  of 
animals  on  connecting  line  due  to  im- 
proper bedding). 

Nebr. — Puller  v.  Chicago,  etc.,  R. 
Co..  99  Nebr.  611.  157  NW  332. 

Tex. — Texas  Cent.  R.  Co.  v. 
O'Loughlln,  37  Tex.  Civ.  A.  640,  84 
SW  1104  (improper  bedding);  Inter- 
national, etc.,  R.  Co.  v.  Aten.  (Civ.  A.) 
81  SW  346  (holding  that,  where  a  car- 
rier's agent  was  Informed  that  plain-  | 


tiff  desired  the  use  of  a  car  for  the 
shipment  of  bees,  but  furnished  a  car 
which  was  unsuitable  therefor  and  so 
defective  that  the  bees  were  injured 
after  the  car  had  left  defendant's 
road  and  was  in  the  possession  of  a 
connecting  carrier,  the  carrier  was 
liable  therefor). 

74.  Indianapolis,  etc.,  R  Co.  v. 
Strain.  81  111.  604;  Jones  V.  St.  Louis, 
etc.,  R.  Co.,  115  Mo.  A.  232,  236,  91 
168;  Texas  Cent.  R.  Co.  v.  O'Lough- 
lln.  37  Tex.   Civ.   A.   fWO,  84   SW  1104. 

[a]  Season  for  rule«^"From  con- 
siderations of  public  policy,  to  fur- 
nish sound  and  suitable  vehicles  for 
the  transportation  of  such  property 
as  is  usually  carried  by  them,  is  a 
duty  that  common  carriers  cannot 
shirk  or  shift."  Jones  v.  St.  Louis, 
etc..  R.  Co.,  116  Mo.  A.  232,  235,  91 
SW  158. 

75.  Texas  Cent.  R.  Co.  v.  O'Lough- 
lln, 37  Tex.  Civ.  A.  640,  84  SW  1104. 

76.  St.  Louis,  etc..  R.  Co.  v.  Bro- 
sius,  47  Tex.  Civ.  A.  647,  659,  106  SW 
1131  (where  it  was  said  that  nothing 
that  a  shipper  "would  have  been  re- 
quired to  do  under  the  terms  of  this 
special  contract  would  have  relieved 
appellant  from  Its  legal  duty  to  fur- 
nish him  a  car  free  from  such  de- 
fects"). 

77.  Cross  references! 

Cars  used  in  transportation  of  inani- 
mate freight  see  supra  i  92. 

Limitations  of  liability  against  negli- 
gence in  general  see  infra  i  196. 

78.  See  cases  Infra  note  79. 

79.  Lake  Erie,  etc.,  Co.  v.  Hol- 
land, 162  Ind.  406,  69  NE  138,  63  LRA 
948:  Indianapolis,  etc.,  R.  Co.  v.  Allen, 
31  Ind.  394:  Welsh  v.  Pittsburg,  etc.. 
R.  Co.,  10  Oh.  St.  465.  75  AmD  490; 
Trout  v.  Oulf,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  Ill  SW  220.  But  see  Thomas  v. 
St.  Louis,  etc..  R.  Co...  188  Mo.  A.  22. 
173  SW  96  (holding  that  a  contract 
for  the  interstate  transportation  of 
animals  which  declares  that  the  rates 
for  the  shipment  are  lower  than  if  at 
carrier's  risk,  that  the  rates  are 
based  on  the  nature  and  the  extent 
of  liability  assumed  by  the  carrier, 
that  the  shipper  may  elect  whether 
to  ship  under  the  contract  at  the 
lower  rate  or  at  the  carrier's  risk  at 
a  higher  rate,  and  which  provides 
that  the  carrier  will  not  be  respon- 
sible for  any  loss  from  afly  defect  in 
the  cars,  and  that  notice  of  claim 
must  be  given  at  destination  before 
the  stock  is  mingled  with  other  stock 
and  within  one  day  after  delivery  at 
destination,  is  within  the  Carmack 
amendment,  and  does  not  contain  any 
limitation  on  the  liability  of  the  car- 
rier as  against  Its  own  negligence). 


I  [a]  Contracts  within  rale. — (1) 
Provisions  of  a  carrier's  live  stock 
contract  that  the  shipper  should  in- 
spect the  cars  In  which  the  stock  was 
to  be  transported,  and  that  the  ship- 
per's loading  the  stock  Into  the  cars 
should  be  an  acknowledgment  and  an 
acceptance  by  him  of  their  sufficiency 
and  suitability  in  every  respect,  and 
that  the  carrier  should  not  be  liable 
for  damages  caused  by  delay,  etc., 
were  unreasonable  as  an  attempt  by 
the  carrier  to  limit  its  liability  for 
Its  own  negligence.  Adams  v.  Colo- 
rado, etc.,  R.  Co.,  49  Colo.  475,  113  P 
1010,  36  LRANS  412  and  note.  (2)  It 
has  similarly  been  held  that  a  state- 
ment in  a  contract  for  the  shipment 
of  live  stock  that  the  condition  of 
the  cars  and  the  bedding  was  satis- 
factory did  not  relieve  the  carrier 
from  liability  for  failure  properly  to 
bed  the  cars,  a  carrier  not  being  per- 
mitted to  limit  its  common-law  lia- 
bility. Texas  Cent.  R.  Co.  v.  McCall, 
(Tex.  Civ.  A.)  166  SW  925. 

80.  Contract  imposing  duty  of  in- 
specting pans  and  inolom>M  on  ship- 
per see  supra  I  82. 

81.  Blatcher  v.  Philadelphia,  etc. 
R.  Co..  81  App.  (D.  C.)  386,  388.  16 
LRANS  991  felt  Cyc] ;  Berry  v.  Chi- 
cago, etc,  R.  Co.,  24  8.  D.  611,  24 
SW  859;  Gulf  Coast,  etc.,  R.  Co.  v. 
Boge,  (Tex.  Civ.  AJ  169  SW  1093; 
Shay  v.  Union  Pac.  Co..  (Utah)  163  P> 
31  (holding  that  under  the  Carmack 
amendment  a  stipulation  In  a  bill  of 
lading  of  emigrant  movables.  Includ- 
ing horses,  that  the  shipper  should 
Inspect  the  cars  In  which  the  stock 
was  to  be  transported  and  satisfy 
himself  that  they  were  safe  and  in 
proper  condition,  and  report  to  the 
carrier's  agent  or  employee  any  vis- 
ible defect  therein,  and  demand  nec- 
essary repairs  before  using  them,  and 
that  the  fact  of  his  allowing  his 
stock  in  the  cars  should  be  an  accept- 
ance of  their  suitability,  and  that  he 
thereby  assumed  all  the  risk,  loss,  or 
damage  from  any  other  cause  than 
the  willful  negligence  of  the  carrier, 
referred  only  to  such  defects  as 
might  in  some  way  affect  the  safety 
or  suitability  of  the  cars  for  trans- 
portation purposes,  and  not  to  defects 
which  could  become  dangerous  or 
operative  only  by  reason  of  some  sub- 
sequent negligence  of  the  carrier,  so 
that  the  shipper's  unreported  notice 
of  a  defect  In  the  door  of  a  car 
and  his  agent's  unreported  notice  of 
a  defect  in  the  roof  through  which 
sparks  from  a  helper  engine  placed 
too  near  the  'car  fell,  causing  a  fire 
which  destroyed  its  contents,  did  not 
charge  the  shipper  with  contributory 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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a  general  stipulation  that  the  shipper  has  examined 
the  ear  in  which  the  stock  is  shipped  and  accepts 
it  as  suitable  and  sufficient.8*  This  will  not  estop 
him  from  recovering  for  injuries  due  to  a  defec- 
tive car,  inasmuch  as  the  carrier  cannot  limit  his 
common-law  liability  so  as  to  exempt  himself  from 
the  consequences  of  his  own  negligence.**  And  even 
though  such  a  contract  was  valid,  if  the  carrier 
knew  at  the  time  that  the  car  selected  was  unsafe 
and  the  shipper  failed  to  discover  such  unsoundness 
by  reason  of  the  defects  being  latent,  proof  of  such 
facts  would  charge  the  carrier  with  liability  for 
injuries  resulting  therefrom.8* 

[I  99]  e.  Assumption  of  Risk  by  Shipper.** 
Where  the  shipper  of  live  stock  makes  his  own 
selection  of  the  vehicles  under  circumstances  which 
charge  him  with  full  knowledge  of  all  their  capa- 
bilities and  defects  the  carrier  is  not  responsible 


for  any  injury  which  may  result  exclusively  from 
such  defects.  However,  it  must  appear  that  the 
shipper  with  proper  opportunities  for  observation 
and  with  notice  of  the  actual  condition  of  the  cars 
assented  to  the  use  of  them.87  Nothing  less  than  a 
distinct  agreement  to  assume  the  risk  is  sufficient.** 

Shipper's  presence  during  loading.  The  mere 
presence  of  the  shipper  will  not  lessen  the  car- 
rier's responsibility  as  to  the  safety  of  the  cars, 
where  the  shipper  has  no  control  over  the  matter. 

Inspection  of  car  by  shipper  or  knowledge  of 
defects.*0  Likewise  the  mere  fact  that  the  shipper 
examined  the  oar  and  made  no  objections  to  its 
fitness,91  or  mere  knowledge  on  his  part  that  the 
cars  are  not  provided  with  such  appliances  as  are 
required  by  common  law  or  statute,  or  that  they 
are  otherwise  defective**  will  not,  in  general,  re- 
lieve the  carrier  from  liability.     A  limitation  of 


negligence  In  the  selection  and  use 
of  the  car).  See  also  Infra  5  201  (as 
sustaining  this  view). 

[a]  "X*  la  aralnat  the  polloy  of 
the  law  to  permit  a  common  carrier 
to  evade  Its  plain  duty  by  attempting 
to  make  a  oar  Inspector  of  the  ship- 
per, who  may  know  nothing  about 
cars  or  their  equipment."  Blateher 
v.  Philadelphia,  etc.,  R.  Co..  31  App. 
(D.  C)  385.  388.  16  LRANS  991. 

83.  U.  S. — Cincinnati,  etc..  R.  Co. 
v.  Fairbanks.  90  Fed.  467,  33  CCA 
«11. 

Ala. — Western  R.  Co.  v.  Harwell,  91 
Ala.  340,   8  S  649. 

Hiss. — Covington  v.  Yasoo,  etc.,  R. 
Co..  71  S  821. 

N.  C. — Washington  Horse  Exch.  v. 
Louisville,  etc..  R.  Co..  171  N.  C.  66, 
70,  87  SE  941    [oit  Cycl. 

Oh. — 'Welsh   v.   PIttsb 
Co.,  10  Oh.  St 

v.    Southern    R    Co., 
461,    76    SE    609,    48 


Pittsburg, 
,„,  10  Oh.  St.  65,  72  And5  490 
S.    C. — Klme  ~       ' 

160    N.    C.    467, 
LRANS  617  [cit  Cyc] 
Tenn. — Louisville, 


etc.,    R. 


*«!>•■. — ^.a,,...  etc.,  R,  Co.  v. 
Dies.  91  Tenn.  177,  18  SW  266,  SO 
AmSR  871. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Dolan.  (Civ.  A.)  85  SW  302;  Galves- 
ton, etc..  R  Co.  v.  SUegman,  (Civ.  A) 
23  SW  298;  Gulf,  etc..  R.  Co.  v.  Wll- 
helm.  3  Tex.  A  Civ.  Cas.  I  468.  See 
also  Southern  Kansas  R.  Co.  v. 
Hughey.  (Civ.  A)  182  SW  361  (hold- 
ing that  an  agreement  requiring  the 
shipper  to  inspect  the  cars  and  to 
accept  them  if  in  good  condition,  and 
declaring  that  in  the  event  of  fail- 
ure it  shall  be  conclusively  pre- 
sumed that  the  cars  were  suitable, 
Is  void). 

Wash. — Buck  v.  Oregon  R..  etc 
Co.,  58   Wash.  113.  101  P  491. 

See  also  Leonard  v.  Whitcomb,  96 
Wis.  646,  70  NW  817  (holding  that 
a  carrier  Is  liable  for  Injury  to  ani- 
mals shipped,  from  a  defect  In  the 
car  which  a  reasonably  careful  In- 
spection by  an  experienced  person 
would  have  disclosed,  but  which  was 
not  obvious  or  such  as  would  ordi- 
narily be  discovered  by  an  Inexperi- 
enced person,  notwithstanding  a  stip- 
ulation that  the  shipper  examine  the 
car  and  assume  the  risk  of  Its  suit- 
ableness, unless  he  acepted  It  with 
full  knowledge  of  the  defect). 

But  see  Central  of  Georgia  R.  Co. 
v.  James,  117  Ga.  832,  838.  45  SE  223 
(where  the  court  said:  "The  contract 
between  them  also  recited  that  the 
shipper  had  examined  the  car  pro- 
vided by  the  carrier  and  found  It  In 
good  order  and  condition,  and  that 
he  had  accepted  the  same  as  suit- 
able and  sufficient  for  the  purpose 
intended.  A  shipper  who  enters  into 
such  an  agreement  must  be  held  to 
waive  all  defects  Jn  the  car  furnished 
him,  save  such  only  as  are  latent 
and  therefore  not  readily  discover- 
able by  him,"  and  the  holding  was 
in  accordance  with  this  language). 
"If  the  carrier  furnishes  an  un- 
safe and  unsuitable  car  for  the 
transportation  of  live  stock,  this  is 
negligence;  and  a  recital   In  the  bill 


of  lading  that  the  shipper  examined 
the  car,  and  found  it  safe  and  suit- 
able, does  not  operate  as  an  estoppel, 
but  only  Imposes  on  him  the  burden 
of  proving  that  it  was  unsafe,  or 
unsuitable."  Western  R  Co.  v.  Har- 
well, 91  Ala.  340,  341,  8  S  649. 

"The  carrier  owns  and  presents 
the  cars  for  loading.  The  shipper 
has  little,  if  any,  option  In  selecting 
the  equipment  to  be  used.  In  the 
very  nature  of  things  he  is  power- 
less to  register  any  effective  protest. 
The  carrier  owes  to  the  shipping 
public  the  duty  of  providing  reason- 
ably safe  appliances  and  cars,  and 
its  duty  in  this  regard  cannot  be 
evaded  or  its  liability  limited  by  a 
contract,  the  terms  of  which  the 
shipper  under  all  the  circumstances 
of  any  particular  case  is  bound  to 
agree  to.  These  provisions  are  writ- 
ten into  a  printed  form  of  lading  in 
common  use  by  railroad  companies 
and  constitute  a  deliberate  effort  on 
the  part  of  transportation  companies 
to  shift  the  consequences  of  their 
own  negligence  upon  the  shipper." 
Covington  v.  Taxoo,  etc.,  R  Co., 
(Miss.)   71  S  821,   823. 

83.  See   cases  supra   notes   81,   82. 

84.  Lake  Erie,  etc.,  R.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  NE  138.  63  LRA 
948  (where  it  was  further  held  that 
the  fact  that  the  shipper  failed  to 
comply  with  a  provision  of  the  con- 
tract binding  him  to  send  an  attend- 
ant with  the  stock  would  not  affect 
the  carrier's  liability). 

85.  See  also  supra  I!  98,  98. 

80.  111. — Illinois  Cent.  R.  Co.  v. 
Hall,   68   111.   409. 

Mass. — Pratt  v.  Ogdensburg,  etc., 
R.  Co.,  102  Mass.  567. 

Mich. — Great  Western  R.  Co.  v. 
Hawkins,  18  Mich.  427. 

Mo. — Otrlch  v.  St.  Louis,  etc.,  R. 
Co.,   164   Mo.   A.   420,    134    SW  666. 

N.  Y. — Harris  v.  Northern  Indiana 
R  Co..   20  N.  T.  232 

And  see  Louisville,  etc,  R.  Co.  v. 
Shepherd,  7  Ala,  A.  496,  61  S  14 
(holding  that  a  carrier  of  live  stock 
may  make  a  special  contract  with 
the  shipper,  whereby  the  latter  as- 
sumes the  duty  of  guarding  the  stock 
against  such  risks  as  might  be  in- 
curred by  a  lack  of  proper  bedding 
in  the  car);  Coupland  v.  Housatonic 
R.  Co.,  61  Conn.  631,  23  A  870,  16 
LRA  634  (where  it  appeared  that 
plaintiff  knew  of  the  existence  of 
defects  in  the  box  car  In  which  the 
animal  was  shipped  and  was  in- 
formed by  defendant  before  shipment 
that  he  could  have  a  special  horse 
car  on  payment  of  a  reasonable  rate 
additional,  which  plaintiff  refused 
and  thereupon  attempted  to  correct 
the  defects  in  the  box  car,  and  the 
animal  was  sent  therein  without  his 
objection,  and  It  was  held  that  It 
was  for  the  jury  to  determine  from 
the  facts  whether  plaintiff  assumed 
the  risks  Incident  to  the  defects  in 
question,  and  whether  defendant  fur- 
nished a  suitable  car). 

[a]  Application  of  nil, — A  ship- 
per of  live  stock  who  accepts  a  car 


furnished.  Instead  of  waiting  for  a 
better  car  on  the  following  day  as 
promised  by  the  carrier's  agent,  and 
who  repairs  and  beds  it  and  loads  his 
stock  therein,  may  not  hold  the  car- 
rier liable  for  defects  in  the  car. 
Otrlch  v.  St.  Louis,  etc.,  R.  Co..  154 
Mo.   A.   420,    134    SW   665. 

fb]  Oars  of  another  carrier. — 
Where  a  shipper  refuses  to  use  the 
cars  of  one  carrier  and  selects  and 
procures   the   cars   of  another   com- 

fiany,  he  cannot  recover  for  loss  or 
njury  caused  by  the  escape  of  ani- 
mals shipped,  by  reason  of  defective 
door  fastenings.  Illinois  Cent..  R.  Co. 
v.  Hall.  58  111.  409. 

87.  Peters  v.  New  Orleans,  etc, 
R.  Co.,  16  La.  Ann.  222,  79  AmD  678: 
Great  Western  R.  Co.  v.  Hawkins,  Is 
Mich.  427;  Harris  v.  Northern  In- 
diana R  Co.,  20  N.  T.  232,  236  (where 
it  was  said  that  the  carrier  is  bound 
to  see  that  the  shipper  has  such 
knowledge.  He  is  not  bound  to  enter 
the  vehicles  to  examine  them.  To 
exonerate  the  carrier  he  must  show 
that  defects  not  palpable  and  visible 
were  pointed  out,  or  prove  such  cir- 
cumstances as  will  justly  charge  the 
freighter  with  knowledge  of  their 
existence.  "The  company  has  greatly 
the  advantage  In  such  a  transaction. 
Inasmuch  as  its  agents  are,  or  must 
be  presumed  to  be,  familiar  with  the 
condition,  capacity  and  quality  of 
their  vehicles;  while  a  stranger, 
called  upon  to  make  a  selection, 
without  any  previous  knowledge, 
would  be  very  liable  to  overlook 
many  defects"). 

88.  Pratt  v.  Ogdensburg,  etc.,  R. 
Co..    102    Mass.    557. 

89.  Peters  v.  New  Orleans,  «tc, 
R.  Co.,  16  La,  Ann.  222.  79  AmD  578. 

90.  Shipper's  knowledge  that  pens 
are  defective  aa  relieving  carrier  of 
liability  see  supra  9  82. 

91.  Gulf,  etc  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A.  868,  113  SW  767. 

92.  U.  S. — Ogdensburg.  etc.,  R 
Co.  v.  Pratt,  22  Wall.  123,  22  L.  ed. 
827. 

Colo. — Union  Pac  R.  Co.  v.  Ralney, 
19   Colo.   226,   34   P  986. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rash.  141  Ky.  225,  132  SW  663.  554 
[appr  Ogdensburg,  etc.,  R.  Co.  v. 
Pratt,  supra], 

Mass. — Pratt  v.  Ogdensburg,  etc., 
R.  Co.,  102  Mass.  651 

Mo. — Paddock  v.  Missouri  Pac.  R. 
Co.,  60  Mo.  A  328  (knowingly  load- 
ing hogs  into  a  car  not  provided  with 
trap  doors  as  required  by  statute). 
And  see  Mason  v.,  Missouri  Pac.  R. 
Co.,  26  Mo.  A.  473  (discussing  the 
rule). 

Oh. — Welsh  v.  Pittsburg,  etc.,  R. 
Co.,   10  Oh.   St.   66,  75   AmD   490. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Bro- 
sius,  47  Tex.  Civ.  A.  647,  105  SW 
1131. 

"The  individual,  in  a  sense,  is 
compelled  to  accept  of  whatever  is 
offered  him  by  the  carrier  and  can- 
not refuse  it  without,  perhaps,  de- 
stroying his  interests."     Paddock  v. 
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this  principle  recognized  by  a  number  of  decisions 
is  that,  if  the  cars  are  manifestly  unfit  for  the  pur- 
pose intended  and  likely  to  produce  loss  or  injury 
of  which  fact  the  shipper  is  fully  aware  and  he 
nevertheless  accepts  the  cars,  he  cannot  recover 
for  loss  or  injury  resulting  from  such  unfitness,*3 
especially  where  the  defect  is  not  known  to  the 
carrier."  Under  these  circumstances,  it  is  held  that 
the  shipper  should  notify  the  carrier  of  the  defect.*5 

[$  100]  F.  Care  of  Goods  While  in  Transit— 
1.  Introductory  Statement.  As  heretofore  stated, 
the  carrier,  is  bound  to  exercise  such  care  as  is  re- 
quired to  protect  the  goods  from  loss  or  injury 
during  transportation.98 

[$  101]  2.  Inanimate  Freight— a.  Refrigera- 
tion. As  previously  shown,  when  a  carrier  under- 
takes the  transportation  of  perishable  goods,  it  is 


its  duty  to  furnish  ears  especially  adapted  for  the 
preservation  of  that  class  of  goods  and,  if  venti- 
lated cars  or  refrigerator  cars  are  the  only  reason- 
ably safe  means  for  carrying  the  goods,  cars  of 
that  character  must  be  furnished.*7  Furthermore 
its  duty  does  not  end  here  and,  where  the  class  of 
goods  shipped  requires  refrigeration  for  their  preser- 
vation, it  is  the  duty  of  the  carrier  to  provide  a 
supply  of  ice  sufficient  for  the  purpose,*8  not  merely 
at  the  point  of  shipment,  but  at  such  places  along 
its  line  as  will  reasonably  insure  a  safe  transit 
to  the  point  of  destination.  This  is  especially  true 
where  re-icing  ,is  rendered  necessary  by  delay  at- 
tributable to  the  carrier's  negligence.1  This  duty 
is  in  no  way  dependent  on  an  express  contract  im- 
posing it,  and  the  carrier's  liability  is  not  affected 
by  the  fact  that  the  bill  of  lading  is  silent  on  ,the 


Missouri  Pac.  R.  Co.,  60  Mo.  A.  328, 
340. 

[a]     Applications     of     rule^-(l) 

Where  the  shipper  In  reliance  on  the 
carrier's  promise  to  repair  defective 
cars  brings  In  a  large  number  of 
cattle  from  a  considerable  distance, 
the  fact  that  he  uses  the  cars  know- 
ing that  the  carrier  has  failed  to 
comply  with  his  agreement  to  repair 
the  cars  does  not  amount  to  an  as- 
sumption of  risk  from  the  use  of 
the  cars,  and  where  because  of  de- 
fects therein  the  cattle  are  injured, 
the  carrier  will  be  liable.  "The  de- 
fendant could,  under  the  circum- 
stances, and  therefore  did.  Impose 
upon  them  such  conditions  of  risk 
as  were  alike  Inconsistent  with  the 
previous  understanding  of  the  par- 
ties and  with  the  duty  resulting  from 
the  public  employment  in  which  the 
defendant  was  engaged."  Welsh  v. 
Pittsburg,  etc.,  R.  Co.,  10  Oh.  St.  65, 
76,  76  AmD  490.  (2)  When  a  car- 
rier agrees  to  furnish  a  certain  car 
for  a  particular  purpose  which  Is 
known  to  him  and  falls,  his  negli- 
gence Is  not  waived  by  the  shipper's 
acceptance  of  the  car  furnished;  and 
where  a  shipper  of  horses  ordered  an 
Arras  palace  car  and  was  given  an 
Inferior  kind,  he  did  not  waive  the 
negligence  of  the  carrier  In  using 
the  one  sent,  and  the  carrier  Is  liable 
for  injuries  to  the  horses  because  ot 
the  inferior  car.  Louisville,  etc,  R. 
Co.  v.  Rash,  141  Ky.  225,  132  SW  553. 
(3)  If  a  carrier  is  guilty  of  negli- 
gence In  furnishing  an  unsuitable 
car,  the  fact  that  the  shipper  under- 
takes to  bed  it  and  to  put  it  in  a 
proper  condition  for  the  shipment  of 
cattle  will  not  relieve  the  carrier  of 
Its  liability  for  negligence.  Trout 
v.  Gulf,  etc.,  R.  Co..  (Tex.  Civ.  A.) 
Ill  SW  220,  221  (where  the  court 
said:  "It  may  be  conceded  that  ap- 
pellee lawfully  could  have  employed 
appellants  to  remove  the  mud  from 
the  car,  bed  it,  and  do  anything  else 
which  may  have  been  necessary  to 
be  done  to  render  it  suitable  for  the 
use  to  be  made  of  It.  In  the  per- 
formance of  such  a  service,  however, 
appellants  would  have  been  acting  as 
appellee's  servants  and  employes, 
and  it  would  have  been  appellee's 
duty  to  have  seen  that  the  service 
was  so  performed  as  to  render  the 
car  a  suitable  one.  For  their  negli- 
gence In  falling  to  properly  perform 
the  service,  appellee  would,  we  think, 
have  been  as  clearly  liable  as  it 
would  have  been  had  the  service  been 
performed  by  other  persons  chosen 
by  it  to  do  it.  To  hold  otherwise 
would  be  to  say  that  the  carrier  can 
always  relieve  Itself  of  liability  for 
negligence  due  to  defects  In  Its  cars, 
etc.,  by  showing  that  the  person  sus- 
taining Injury  as  the  result  of  such 
defects  had  been  employed  by  It  to 
remedy  same.  It  seems  to  us  that 
the  rights  of  the  parties  will  be 
more  securely  guarded,  and  the  prin- 
ciples of  law  controlling  them  be- 
come less  confused.  If  In  such  a  case 


the  relations  of  the  parties  as  em- 
ployer and  employe,  and  carrier  and 
shipper,  are  not  lost  sight  of.  For 
the  employe's  failure  to  perform  a 
service  he  has  contracted  to  perform 
the  employer  should  have  his  remedy, 
but  such  failure  ought  not  to  relieve 
the  employer  In  his  character  as  a 
common  carrier  from  the  perform- 
ance of  a  duty  he  owes  his  employe 
In  the  latter's  character  as  a  ship- 
per. If,  before  the  car  is  At  for  the 
use  to  be  made  of  It,  it  must  be 
unloaded,  or  cleaned,  or  repaired  in 
any  way,  the  shipper,  of  course,  may 
contract  to  do  the  work.  After  so 
contracting,  for  a  breach  of  his  con- 
tract he  might  be  liable  in  damages 
to  the  company;  but,  so  long  as  it 
is  the  law  that  it  cannot  contract 
against  liability  for  Its  own  negli- 
gence. It  ought  not  to  be  held  that, 
because  he  may  have  been  so  liable, 
the  company  was  relieved  of  its 
duty  to  see  to  it  that  the  car  was 
fit  for  use  before  furnishing  It  to 
him  as  a  shipper").  (4)  It  was  sim- 
ilarly held  In  St.  Louis,  etc.,  R.  Co. 
v.  Brosius,  47  Tex.  Civ.  A.  647,  105 
SW  1181,  that,  where  one  of  the 
plaintiffs  on  application  was  tendered 
a  single  car  in  which  to  transport 
his  mules,  and  this  he  merely  "bed- 
ded down"  and  nailed  pianks  around 
to  prevent  the  mules  from  getting 
their  feet  through  the  openings,  he 
did  not  thereby  relieve  the  carrier 
from  liability  for  injuries  to  one  of 
the  mules  by  reason  of  Its  negli- 
gence in  permitting  a  bolt  to  pro- 
trude within  the  car. 

[b]  Even  If  a  oarrler  doe*  furnish 
defective  vehicles,  although  they  are 
cars  for  cattle,  which  cars  the  ship- 
per himself  sees  and  which  cattle 
he  attends,  the  carrier  is  not  exon- 
erated from  responsibility  even 
though  there  has  been  an  agreement 
that  he  shall  not  be  resnonslble. 
Ogdensburg,  etc..  R.  Co.  v.  Pratt,  22 
Wall.  (U.  S.)  123.  22  L.  ed.  827. 

83.  Blair  v.  Wells.  156  Iowa  190. 
135  NW  616  (where  It  was  said  that 
"the  shipper  can  not  shut  his  eyes 
to  the  clear  and  manifest  unfitness 
of  the  car  tendered  him"}:  Ft.  Worth, 
etc.,  R.  Co.  v.  Word.  (Tex.  Civ.  A.) 
32  SW  14.  See  also  Chicago,  etc.. 
R.  Co.  v.  Van  Dresar,  22  Wis.  611 
(recognizing   the   rule). 

94.  Betts  v.  Farmers'  L.  &  T.  Co.* 
21  Wis.  80,  91  AmD  460  (holding 
that,  where  the  owner  of  cattle  ship- 
ped by  railroad,  or  his  agent,  who 
undertook  to  put  them  on  the  car, 
knew  that  the  door  of  the  car  was 
In  an  unsafe  condition  and  neglected 
to  inform  the  station  agent  who  was 
Ignorant  of  the  fact,  tie  could  not 
recover  for  Injuries  received  by  the 
cattle  In  escaping  from  the  car  in 
consequence  of  such   defect). 

95.  Betts  v.  Farmers'  L.  &  T.  Co., 
21    Wis.   80,   91   AmD  460. 

96.  See  supra  I  79. 

97.  See  supra  I  88. 

98.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Renfroe.  82  Ark.  143,  100  SW  889. 


118    AmSR   68,    10   LRANS    817    and 
note. 

Ga. — Southern  R.  Co.  v.  Williams, 
139  Ga.  367,  77  SB  168. 

Iowa. — C.  C.  Taft  Co.  v.  American 
Express  Co.,  133  Iowa  622,  110  NW 
897;  Beard  v.  Illinois  Cent  R.  Co., 
79  Iowa  518,  44  NW  800,  18  AmSR 
381,   7  LRA  280. 

Md.— Philadelphia,  etc.,  R.  Co.  v. 
Diffendahl,  109  Md.  494,  72  A  193, 
468;  Orem  Fruit,  etc.,  Co.  v.  North- 
ern Cent.  R  Co.,  106  Md.  1,  66  A  436, 
124  AmSR  462. 

Mich. — Johnson  v.  Toledo,  etc.,  R. 
Co.,  138  Mich.  696,  96  NW  724.  102 
AmSR  464. 

Minn. — Brennlsen  v.  '  Pennsylvania 
R.  Co.,  100  Minn.  102,  110  NW  362, 
10  AnnCaa  169  and  note. 

Mo. — St.  Louis,  etc.,  R.  Co.  v. 
White,  (A.)  108  SW  678. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Lean, 66  Tex.  Civ.  A.  130,  118  SW 
161. 

Va. — New  York,  etc.,  R.  Co.  v. 
Cromwell,  98  Va.  327.  35  SB  444,  49 
LRA  462,   81  AmSR  722. 

"The  common  law  undoubtedly  re- 
quires care  In  transporting  perish- 
able goods,  and,  under  modern  meth- 
ods, we  have  no  doubt  that  it  would 
be  held  to  extend  to  proper  refrig- 
eration, according  to  established  cus- 
tom." Johnson  v.  Toledo,  etc.,  R.  Co., 
133  Mich.  696.  600,  95  NW  724,  101 
AmSR  464;  St.  Louis  Southwestern 
R.  Co.  v.  Jackson,  55  Tex.  Civ.  A.  407, 
118  SW  863. 

[a]  As  otherwise  expressed  a  fail- 
ure to  ice  the  cars  Is  a  want  of 
proper  care  for  the  protection  and 
the  preservation  of  the  goods  and 
would  be  an  act  of  negligence. 
Brennisen  v.  Pennsylvania  R.  Co.,  100 
Minn.  102,  110  NW  362,  10  AnnCas 
169  and  note. 

99.  C.  C.  Taft  Co.  v.  American 
Express  Co.,  133  Iowa  522,  110  NW 
897;  Pennsylvania  R.  Co.  v.  Orem 
Fruit,  etc.,  Co.,  Ill  Md.  366,  73  A 
571. 

"The  refrigeration  must  be  con- 
tinuous, and  nothing  will  serve  to 
excuse  except  an  act  of  God,  which 
could  not  be  foreseen  or  guarded 
against.  Neither  damp  weather  or 
the  delays  ordinarily  incident  to ' 
railway  traffic  fall  under  that  head. 
This  is  the  law,  and  we  must  assume 
that    the    court     so     Instructed     the 

iury."  C.  C.  Taft  Co.  v.  American 
Express  Co.,  133  Iowa  522,  626,  110 
NW   897. 

[a]  Evidence  sufficient  to  establish 
negligence. — Where  an  express  com- 
pany contracted  to  carry  certain  ber- 
ries In  a  refrigerator  car.  evidence 
that  when  the  car  arrived  the  ice 
bunkers  of  the  car  were  found  to 
be  nearly  empty  and  the  berries 
spoiled  was  sufficient  to  establish 
the  carriers  negligence.  C.  C.  Taft 
Co.  v.  American  Express  Co.,  133 
Iowa  522,   110  NW  897. 

1.  St.  Louis,  etc.,  R.  Co.  v.  White, 
(Mo.  A.)  103  SW  673. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  no 
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subject.2     The  law  implies  an  undertaking  on  the 
part  of  the  carrier  to  exercise  the  diligence  that 
the  character  of  the  goods  requires."     Nor  is  the 
carrier's   liability   for  injuries   caused   by   insuffi- 
cient icing  affected  by  the  fact  that  the  shipper 
discovered  that   the   cars  were   insufficiently   iced 
before  their  departure,  if  they  had  no  opportunity 
to  remedy  the  situation  and  believed  that  the  goods 
would  reach  their  destination  without  injury,4  or  if 
the   shipper   called   the  attention   of   the   carrier's 
agent  to  the  fact  that  the  cars  were  insufficiently 
iced  and  was  assured  that  sufficient  ice  would  be 
furnished.5     And  where  injury  results  to  a  ship- 
ment  of   perishable   property    because   of  the   car- 
rier's failure  properly  to  ice  the  cars,  the  carrier 
cannot  evade  responsibility  for  the  resulting  injury 
by  showing  that  the  cars  belonged  to  another  com- 
pany.'   However,  the  carrier  is  not  bound  to  re-ice 
cars  containing  perishable  goods  in  the  absence  of 
directions  by  the  shipper,  where  the  bill  of  lading 
exempts  it  from  liability  for  injury  caused  by  heat. 
And  where  the.  shippers  of  perishable  goods  under- 
took to  supply  the  refrigerator  car  with  ice,  the  car- 
rier had  a  right  to  assume,  except  as  facts  may  have 
existed  that  put  it  on  notice  to  the  contrary,  that 
the  shippers  had  furnished  enough  ice  to  keep  the 
ear  cool  until  a  delivery  to  the  consignee  could  be 
had  in  the  ordinary  course  of  business.8    So  where, 
ears  were  properly  iced  at  the  nearest  station  to 
that  at  which  the  goods  were  shipped,  the  carrier 
was  not  required  to  re-ice  the  cars  at  the  point  of 
shipment  where  it  had  no  icing  plant,  and  where 
the  necessity  of  re-icing  was  caused  by  the  delay 
of   plaintiff  in  loading  the.  cars.'     The  carrier  is 
also  relieved  of  its  duty  to  re-ice  in  transit  where 
the  consignee  expressly  so  directs,  as  under  the  cir- 


cumstances the  latter  assumes  all  risk  of  damage.1* 
Correlative  right  to  furnish  ice.  .Where  the  car- 
rier is  under  obligation  to  furnish  ice  for  refrig- 
eration, it  has  the  corresponding  right  to  furnish, 
and  to  charge  for,  ice  where  it  is  needed.11  How- 
ever, it  is  not  to  be  understood  from,  what  is  here 
said  that  because  carriers  have  ice  on  hand  they 
can  compel  the  shipper  to  have  his  goods  iced  where 
on  account  of  the  state  of  the  weather  or  for  other 
cause  he  prefers  to  have  them  forwarded  under  ven- 
tilation only.11 

[5  102]  b.  Ventilation.  If  the  preservation  of 
perishable  goods  requires  that  the  cars  in  which 
they  are  shipped  fehall  be  ventilated,  it  is  the  car- 
rier's duty  to  see  that  they  are  kept  properly  ven- 
tilated. This  duty  exists  independent  of  express 
contract,  and  a  f  ailure-to  comply  with  it  resulting  in 
loss  or  injury  will  render  the  carrier  liable  for 
damages,  although  the  bill  of  lading  is  silent  on  the 
subject  of  ventilation.18 

[$  103]  3.  Live  Stock— a.  In  General.  The 
carrier  assumes  the  same  responsibility  for  the 
safe  carriage  and  delivery  of  animals  as  in  the 
carriage  of  other  kinds  of  property,  except  from 
injuries  resulting  from  the  nature,  habits,  propen- 
sities, viciousness,  or  other  inherent  qualities  of 
the  animals.14  And  in  the  absence  of  a  statute  or 
a  provision  in  the  bill  of  lading,  the  common-law 
rule  as  to  the  duty  to  care  for  live  stock  in  trans- 
portation is  imported  into,  and  becomes  a  part  of, 
the  contract.16  The  carrier  is  bound  to  use  rea- 
sonable care  to  transport  without  injury  live  stock 
placed  in  its  hands  for  shipment  and  will  be  liable 
for  damage  or  for  loss  proximately  resulting:  from 
its  failure  so  to  do.18  However,  this  is  the  extent 
of  its  duty;  and  it  is  not  absolutely  bound  to  de- 


sk St.  Louis  Southwestern  R.  Co. 
v.  Jackson,  55  Tex.  Civ.  A.  407,  118 
SW    853 

[a]  Custom  mm  affeottn**  duty— 
The  carrier's  duty  to  ice  cars  Is  not 
affected  by  the  fact  that  It  is  cus- 
tomary among  shippers  of  fruit  from 
and  to  designated  points  during  the 
season  when  the  weather  is  so  warm 
that  it  becomes  necessary  to  ice  the 
ears  before  shipping  the  same  to 
cause  instructions  to  be  placed  in 
the  bill  of  lading  In  reference  to 
icing-  St.  Louis  Southwestern  R.  Co. 
v.  Jackson,  66  Tex.  Civ.  A.  407,  118 
SW    853. 

[b]  stale*  of  carrier  as  affeotliif 
dirty. — The  rule  of  a  railroad  com- 
pany not  to  re-Ice  refrigerator  cars 
unless  they  could  get  six  hundred 
pounds  of  ice  In  the  loe  tanks,  un- 
known to  a  shipper  and  not  em- 
braced in  his  contract,  does  not  re- 
lieve the  company  from  the  duty  im- 
posed by  the  contract  of  re-icing  the 
refrigerator  at  specified  points  in 
the  Journey.  Orem  Fruit,  etc.,  Co. 
v.  Northern  Cent.  R.  Co.,  106  Md.  1, 
«(  A  416.  124  AmSR  462. 

3.  International,  etc.,  R.  Co.  v. 
Welbourne.  (Tex.  Civ.  A.)  113  SW 
730. 

4.  Johnson  v.  Toledo,  etc.,  R.  Co., 
132  Mich.  696,  96  NW  724,  103  AmSR 
464. 

5.  Southern  R.  Co.  v.  Williams, 
139    Ga.    357,    77    SE    163. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Ren- 
froe.  82  Ark.  143.  100  SW  889.  118 
AmSR  58.  10  LRANS  317;  New  York, 
etc.  R.  Co.  v.  Cromwell,  98  Va.  227, 
J5  SE  444,  81  AmSR  722,  49  LRA  462 
(where  the  court  said:  "A  railroad 
company  cannot  escape  responsibility 
for  its  failure  to  provide  cars  reason- 
ably fit  for  the  conveyance  of  the 
particular  class  of  good's  it  under- 
takes to  carry  by  alleging  that  the 
cars  used,  for  the  purposes  of  its 
own  transit,  were  the  property  of  an- 
other").   See  also  supra  |  89. 


7.  Mittenthal  v.  Michigan  Cent. 
R.  Co.,  176  111.  A.   77. 

B.  Chicago,  etc.,  R.  Co.  v.  Rey- 
man,    (Ind.)    72   NE  687. 

9.  Wright  v.  Midland  Valley  R. 
Co.,  Ill  Ark.  196,  168  SW  1151. 

10.  Southern  Express  Co.  v.  Pant 
Fish  Co.,  12  Ga.  A.  447.  78  SE  197 
(holding  further  that,  where  a  con- 
signee directed  the  carrier  not  to 
re-ice  fish  in  transit,  and  decay  re- 
sulting from  failure  to  re-ice  made 
transportation  unsafe,  the  carrier 
could  discharge  or  destroy  the  ship- 
ment  without    liability). 

11.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
232  U.  S.  199,  34  SCt  291,  58  L.  ed. 
668  (where  it  was  said  that  this  is 
"an  economic  necessity  due  to  the 
fact  that  the  carrier  cannot  be  ex- 
pected to  prepare  to  meet  the  de- 
mand, and  then  let  the  use  of  their 
plants  depend  upon  haphazard  calls, 
under  which  refrigeration  can  be  de- 
manded by  all  shippers  at  one  time 
and  by  only  a  few  at  another"). 

13.  Atchison,  etc.,  R.  Co.  v.  U.  S., 
232  U.  S.  199,  34  SCt  291,  58  L.  ed, 
568.     See  also  supra  J  66;  Infra  i  126. 

13.  Western  R.  Co.  v.  Hart,  160 
Ala.  599,  49  S  371;  Gulf,  etc.,  R.  Co. 
v.  Stewart,  (Tex.  Civ.  A.)  141  SW 
1020;  St.  Louis  Southwestern  R.  Co. 
v.  Jackson,  55  Tex.  Civ.  A.  407,  118 
SW  853. 

14.  See  supra  8  13;  infra  J  149. 
IB.     Chicago,    etc.,    R.    Co.    v.    Hos- 

tetter,  171  Ind.  465,  84  NE  534. 

16.  U.  S. — Southern  Pac.  Co.  v.  Ar- 
nett.  Ill  Fed.  8.49,  SO  CCA  17. 

Ala. — Southern  Express  Co.  v.  Ash- 
ford,  126  Ala.  691,  28  S  732. 

Del. — Klair  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274,  78  A  1085. 

111. — Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm,  194  111.  9,  61  NE 
1095;  Toledo,  etc.,  R.  Co.  v.  Hamil- 
ton, 76  111.  393;  Toledo,  etc.,  R.  Co. 
v.  Thompson.  71  111.  434;  Illinois 
Cent.  R.  Co.  v.  Adams,  42  111.  474,  92 
AmD  85;  U.S.  Express  Co.  v.  Burke, 
94  111.  A.  29. 


Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Allen,  31  Ind.  894. 

Iowa. — Kinnick  v.  Chicago,  eta,  R. 
Co..  69  Iowa  665,  29  NW  772. 

Kan. — North  Missouri  R.  Co.  v. 
Akers,  4  Kan.  453,  96  AmD  183. 

Ky.— Illinois  Cent.  R.  Co.  v.  Holt, 
92  SW  540,  29  KyL  135. 

La.— PItre  v.  Offutt,  21  La.  Ann. 
679,  99  AmD  749. 

Minn. — Ross  v.  Minneapolis,  etc.,  R~ 
Co..  102  Minn.  249,  118  NW  673. 

Miss. — Johnson  v.  Alabama,  etc.,  R. 
Co..  69  Miss.  191,  11  S  104,  30  AmSR 
534. 

Mo. — Lackland  v.  Chicago,  etc,  R. 
Co.,  101  Mo.  A.  420,  74  SW  505:  Pa- 
cific Express  Co.  v.  Emerson,  101  Mo. 
A.  62.   74   SW  132. 

Nebr. — Ralston  v.  Union  Pac.  R_ 
Co.,  99  Nebr.  199,  147  NW  478;  Chi- 
cago, etc.,  R.  Co.  v.  Williams.  61 
Nebr.  608,  86  NW  832. 

N.  J. — Feinberg  v.  Delaware,  etc,. 
R.  Co.,  62  N.  J.  L.  461,  20  A  33. 

N.  Y. — Olds  v.  New  York  Cent,  etc., 
R.  Co.,  107  App.  Div.  26,  94  NYS  924. 

N.  C. — Harden  v.  Chesapeake,  etc.. 
R.  Co.,  167  N.  C.   238,   72  SE  1042. 

Pa. — Powell  v.  Pennsylvania  R.  Co.,. 
32  Pa.  414,  7B  AmD  564. 

S.  D. — Drake  v.  Great  Northern  R.. 
Co.,  24  S.  D.  19,  123  NW  82. 

Tex. — Gulf,  etc..  R.  Co.  v.  Ellison,. 
70  Tex.  491,  7  SW  785;  Gulf,  etc.,  R. 
Co.  v.  Brock,  (Civ.  A.)  150  SW  488; 
Missouri,  etc.,  R.  Co.  v.  Aycock,  (Civ. 
A.)  135  SW  198:  Missouri,  etc.,  R.  Co. 
v.  Lewellen,  (Civ.  A.)  Ill  SW  773;' 
Southern  Kansas  R.  Co.  v,  Yarbrough, 
49  Tex.  Civ.  A.  407,  109  SW  390; 
Waggoner  v.  Missouri,  etc.,  R.  Co.,. 
(Civ.  A.)  92  SW  1028;  Texas,  etc..  R. 
Co.  v.  Byers.  (Civ.  A.)  84  SW  1087; 
Texas,  etc.,  R.  Co.  v.  Dawson,  34  Tex. 
Civ.  A.  240,  78  SW  235;  Ft.  Worth, 
etc.,  R.  Co.  v.  Locke,  30  Tex.  Civ.  A. 
426.  70  SW  456;  Texas,  etc..  R.  Co.  v. 
Tribble,  29  Tex.  Civ.  A.  104,  67  SW 
890. 

Utah.— Rick  v.  Wells,  39  Utah  130, 
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liver  the  stock  in  good  condition;17  it  is  required 
to  use  only  such  care  to  avoid  injury  as  a  person 
of  ordinary  prudence  would  use  under  the  same 
or  similar  circumstances.18 

"Natural  vices"  and  propensities.1'  Care  and 
vigilance  must  be  used  to  guard  against  and  re- 
strain the  natural  vices  and  propensities  of  the 
animals  themselves,  in  order  to  prevent  them  from 
injuring  themselves  and  each  other.*0 

Escape  of  animals.  Care  must  also  be  exercised 
during  the  transportation  to  prevent  the  animals 
shipped  from  escaping  through  the  windows  or  the 
doors  of  the  car,21  and  also  to  prevent  their  escape 
when  they  are  unloaded  for  some  reason  incident 
to  the  transportation.22 

Bedding.  And  it  is  negligence  on  the  part  of 
the  carrier  to  place  a  stock  car  in  which  straw 
bedding  is  used  near  to  the  engine,  so  as  to  ex- 
pose the  animals  to  danger  of  loss  by  reason  of  fire 
being  communicated  by  sparks  to  the  straw.24 

Furnishing  attendants.  The  carrier  is  not  bound 
to  furnish  attendants  for  animals  which  it  as- 
sumes to  transport,  where  such  attendants  are  not 

Wash. — Bartlett  v.  Oregon  R,  etc., 
Co.,  57  Wash.  16,  10S  P  487,  136  Am 
SR  959. 

Eng. — Stuart  v.  Crowley,  2  Honk. 
323,  3  ECL  428. 

Ont. — McCormack  v.  Grand  Trunk 
R.  Co.,  6  Ont.   677. 

[a]  Overheating. — Where  a  ship- 
per of  a  live  hog-,  accompanying-  the 
same,  requests  the  agent  of  the  ex- 
press company  In  charge  of  the  con- 
signment to  aid  him  m  placing  the 
hog  where  It  could  get  more  air  and 
so  prevent  It  from  dying  by  overheat, 
and,  on  the  agent  declining  so  to  do. 
the  hog  dieB,  the  agent  is  guilty  of 
neglecting  his  plain  duty  under  the 
circumstances,  and  the  carrier  is  lia- 
ble for  his  negligence.  U.  S.  Ex- 
press Co.  v.  Council,  84  111.  A.  491. 
See  also  Infra  {  116. 

lb]  Oar*  of  flab. — (1)  That  an  ex- 
press company's  employee  used  due 
care  and  diligence  according  to  his 
best  knowledge  does  not  excuse  lia- 
bility for  the  death  of  i  part  of  the 
fish  shipped,  the  company's  duty  be- 
ing fixed  by  law,  and  not  measurable 
by  the  employee's  knowledge.  Rick 
v.  Wells,  39  Utah  130,  115  P  991.  (2) 
And  in  a  suit  against  an  express 
company  for  the  death  of  young  trout 
in  transit.  It  was  error  to  assume 
as  a  matter  of  law  that  the  fish  were 
afflicted  with  such  latent  Infirmity 
as  to  require  the  shipper  to  notify 
the  company  what  to  do  in  caring  for 
them  in  transit,  the  necessity  for 
such  notice  being  properly  found  on 
evidence  as  a  question  of  fact.  Rick 
v.  Wells,  supra. 

17.  Texas,  etc.,  R.  Co.  v.  Stewart, 
62  Tex.  Civ.  A.  514,  114  SW  413. 

18.  Wilke  v.  Illinois  Cent.  R.  Co., 
153  Iowa  695,  133  NW  74$,  AnnCas 
1913E  308;  Louisville,  etc.,  R.  Co.  v. 
Warfleld,  98  SW  313.  30  Kyi,  362; 
Lachner  v.  Adams  Express  Co..  72 
Mo.  A.  13;  Texas,  etc..  R.  Co.  v.  Stew- 
art, 52  Tex.  Civ.  A.  614,  114  SW  413; 
Missouri,  etc.,  R.  Co.  v.  Garrett,  39 
Tex.  Civ.  A.  246,  89  SW  172;  St.  Louis 
Southwestern  R.  Co.  v.  Smith,  (Tex. 
Civ.  A.)  77  SW  28;  Ft.  Worth,  etc., 
R.  Co.  v.  Lock,  30  Tex.  Civ.  A.  426, 
70  SW  456. 

[a]  Unprecedented  weather  condi- 
tions.— (1)  A  carrier  is  not  liable  for 
loss  or  injury  to  live  stock  caused  by 
unprecedented  climatic  conditions, 
where  the  provisions  for  the  protec- 
tion of  stock  are  sufficient  for  ordi- 
nary conditions.  Louisville,  etc.,  R. 
Co.  v.  Warfleld.  98  SW  313,  30  KyL 
362.  (2)  But  if  a  carrier,  while 
transporting  a  carload  of  live  stock, 
for  Its  own  convenience  syts  iVie  .?ar 
out  on  a  sidetrack  and  leaves  it  for 
several    hours    exposed    to    extreme 


reasonably  necessary." 

[J  104]  b.  Duty  to  Prevent  Jarring  and  Con- 
cussion in  Moving  Trains.  In  case  of  transporta- 
tion by  rail  the  trains  must  be  so  managed  as  not 
to  injure  the  animals  by  unnecessary  concussion." 

Flying  switch.  A  railroad  company  is  guilty 
of  gross  carelessness  in  making  a  "flying  switch," 
whereby  one  freight  car  is  kicked  violently  against 
another  containing  animals,  thereby  injuring  them." 

The  fact  that  the  snipper  undertakes  to  accom- 
pany his  stock  in  a  car,  and  to  look  after  it  to  a 
limited  extent,  does  not  relieve  the  carrier  of  the 
duty  to  prevent  injuries  in  switching  the  car.28 

[\  105]  c.  "Duty  to  Provide  Feed,  Water,  and 
Best— (1)  Carrier's  Duty  in  Absence  of  Statute 
or  Special  Contract  Fixing  Duty — (a)  Statement 
of  Rule.  The  general  duty  of  caring  for  live  stock 
in  the  course  of  transportation  involves  the  duty 
to  feed,  water,  and  rest  the  animals,  as  far  as  is 
reasonably  necessary  for  keeping  them  in  good  con- 
dition;22 and  the  shipper  is  under  no  obligation  to 
incur  expense  in  that  behalf,  especially  where  the 
stock  is  being  unlawfully  held  at  destination  by 


cold,  its  obligation  to  take  the  neces- 
sary steps  for  protecting  the  stock 
is  of  the  highest  order  known  to  due 
care,  and  such  obligation  Is  not  mod- 
ified by  the  shipper  accompanying 
the  stock  under  a  special  contract 
which  requires  him  to  provide  feed 
and  water.  Colsch  v.  Chicago,  etc., 
R.  Co.,  (Iowa)  117  NW  281. 

19.    See  also  Infra  i  149  et  seq. 

80.  Iowa. — Kinnick  v.  Chicago, 
etc..  R.  Co.,  69  Iowa  665,  29  NW  772. 

Mo. — Pacific  Express  Co.  v.  Emer- 
son, 101  Mo.  A.  62,  74  SW  132. 

N.  C. — Harden  v.  Chesapeake,  etc, 
R.  Co.,  167  N.  C.  238,  72  SE  1042. 

Tex.— Galveston,  etc..  R  Co.  v. 
Jones,  (Civ.  A.£  123  SW  737;  Gulf 
Coast  R.  Co.  v.  Powers,  (Civ.  A.)  117 
SW  416. 

Wis. — Loeser  v.  Chicago  R.  Co.,  94 
Wis.  571.  69  NW  372. 

[a]  "Piling  up"  or  orowdlnav— The 
carrier  must  Keep  a  reasonably  care- 
ful watch  over  the  stock  during  the 
journey  to  prevent  their  injuring 
each  other  or  themselves  by  piling 
up  or  crowding.  Kinnick  v.  Chicago, 
etc.,  R.  Co..  6  Iowa  665,  29  NW  772. 

[b]  If  the  tendency  of  the  animal 
when  down  is  to  become  paralysed. 
in  its  legs  and  to  die,  it  must  be  re- 
lieved by  getting  it  on  its  feet;  and 
it  Is  the  duty  of  a  carrier  to  put  the 
animal  so  situated  on  its  feet.  Pa- 
cific Express  Co.  v.  Emerson,  101  Mo. 
A.   62,   74   SW  132. 

SI.  Indianapolis,  etc.,  R.  Co.  v.  Al- 
len, 31  Ind.   394. 

[a]  Failure  to  fasten  animals 
properly. — In  Stuart  v.  Crawley.  2 
Stark.  323,  3  ECL  428,  the  carrier 
was  held  responsible  for  the  loss  of 
a  dog  which  it  allowed  to  get  away, 
although  the  fastening  used  was  that 
furnished  by  the  owner.  Compare 
Richardson  v.  North  Eastern  R.  Co., 
L.  R  7  C.  P.  76,  6  ERC  329  [dlst 
Stuart  v.  Crawley,  supra]. 

92.  Pltre  v.  Offutt,  21  La.  Ann.'  679, 
99  AmD  749;  Mason  v.  Missouri  Pac. 
R  Co..  25  Mo.  A.  473;  Feinberg  v. 
Delaware,  etc.,  R.  Co..  52  N.  J.  L.  461, 
20  A  33.  See  also  North  Missouri  R. 
Co.  v.  Akens,  4  Kan.  453,  96  AmD  183 
(recognizing  the  rule). 

[a]  In  case  the  animals  are  thus 
unloaded,  reasonable  care  must  also 
be  used  in  giving  them  shelter,  as 
far  as  practicable,  from  Inclement 
weather.  Feinberg  v.  Delaware,  etc., 
R.  Co.,  62  N.  J.  L.  461.   20  A  33. 

[b]  Escape  after  arrival  at  des- 
tination.— Where  mules  escape  while 
being  driven  to  water  after  they  have 
arrived  at  their  destination,  there 
may  be  a  question  as  to  whether  the 
carrier  is  liable  as  a  warehouseman 
only,  or  as  a  carrier,  and.an  instruc- 


tion as  to  the  liability  of  the  com- 
pany is  erroneous  if  it  fails  to  point 
out  the  distinction  between  the  com- 
pany's liability  as  a  warehouseman 
and  as  a  carrier.  North  Missouri  R 
Co.  v.  Akers,  4  Kan.  453,  96  AmD  183. 

33.     See  also  supra  {  94. 

04.  McFadden  v.  Missouri  Pac  R 
Co..  92  Mo.  843,  4  SW  689.  1  AmSH 
721:  Powell  v.  Pennsylvania  R  Co., 
32  Pa.  414,  76  AmD  664. 

SS.  -  Ames  v.  Fargo,  114  App.  Dlv. 
666.   99   NTS  994. 

86.  ,111. — Chicago,  etc.,  R.  Co.  v. 
Grimes,  71  111.  A.  397. 

Iowa. — Thompson  v.  Chicago,  etc 
R  Co..  158  Iowa  235,  139  NW  557. 

Miss. — Illinois  Cent.  R.  Co.  v.  Kerl. 
77  Miss.   736,  27  S  993. 

N.  Y. — Newman  v.  Pennsylvania  R 
Co.,  33  App.  Dlv.  171,  53  NYS  466.  27 
NYCivProc   377. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Ellison, 
70  Tex.   491,  7  SW  786. 

Wash. — Bartelt  v.  Oregon  R.,  etc.. 
Co.,  57  Wash.  16,  106  P  487,  135  Am 
SR  959. 

[a]  Thus,  if  in  transporting  stock, 
the  cars  can  be  stopped  and  started 
without  doing  it  -so  abruptly  as  to 
throw  the  cattle  down  and  injure 
them,  it  is  the  duty  of  the  carrier  so 
to  do.  If  jerks  having  such  effect 
will  necessarily  occur,  then  occasions 
for  them  to  occur  ought  not  to  be 
furnished  more  frequently  than  the 
careful  operation  of  a  train  makes 
necessary.  Gulf,  etc..  R.  Co.  v.  Elli- 
son, 70  Tex.  491,  7  SW  786. 

[b]  In  applying  this  principle,  It 
was  held.  In  an  action  to  recover 
damages  for  injury  to  a  horse  which 
was  being  carried  in  a  railroad  car, 
that  proof  that  the  injury  was  occa- 
sioned by  a  sudden  stopping  of  the 
car,  so  violent  that  a  wooden  bar  In 
front  of  the  horse  was  broken  in  two. 
and  two  halters  secured  to  the  top 
of  the  car  were  snapped,  and  the 
horse  was  thrown  down  and  his  back 
broken,  and  that  employees  of  the 
company  at  once  entered  the  car  to 
see  if  injury  had  been  done,  raises  a 
presumption  of  negligence  on  the 
part  of  the  company.  Newman  v. 
Pennsylvania  R.  Co..  33  App.  Dlv.  171, 
53  NYS   456,  27  NYCivProc  377. 

97.  Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm.  96  111.  A.  337"  [alt 
194  111.  9.  61  NE  1096,  88  AmSR  68]. 

98.  Thompson  v.  Chicago,  etc,  R. 
Co.,  158  Iowa  235,  139  NW  557. 

29.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Mitchell,  101  Ark.  289,  142 
SW  168,  37  LRANS  546. 

Ga. — Cranor  v.  Southern  R.  Co.,  13 
Ga.  A.  86.  78  SE  1014. 

111.— Toledo,  etc.,  R  Co.  v.  Hamil- 
ton, 76  111.   393;  Illinois  Cent.  B.  Co 
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the  earner.10    This  duty  exists  even  in  the  absence 
of  a  request  by  the  consignor  j31  such  request  will 
"It 


be  implied.8 


also  exists  in  the  absence  of  any 


statutory  provision,"  although,  as  will  subsequently 
be  shown,  the  duty  is  imposed  by  express  statu- 
tory provision  in  some  jurisdictions.34  Even  in  case 
of  unavoidable  delay,  it  is  the  duty  of  the  carrier 
to  make  reasonable  efforts  to  carry  the  stock  to 
some  point  where  reasonable  facilities  for  feed  exist, 
and  where  food  and  water  are  obtainable."  So 
it  has  been  held  that  the  fact  that  an  owner  of 
animals  was  guilty  of  contributory  negligence  in 
overcrowding  a  ear  for  their  transportation  did 
not  relieve  the  carrier  from  liability  for  its  negli- 
gence in  keeping  the  car,  without  unloading,  an  un- 
reasonable length  of  time  at  a  feeding  station.** 

Pigeons.  But  in  the  absence  of  agreement,  it 
was  held  that  an  express  company  transporting  live 
pigeons  was  not  required  to  feed  and  water  the 
birds." 

[i  106]  (b)  Bale  as  Affected  by  Shipper  Ac- 
companying Stock.  The  fact  that  the  owner  of  the 
stock,  or  his  agent,  by  arrangement  with  the  car- 

r.  Adams,  42  111.  474,  92  AmD  86. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Ho«- 
tetter.  171  Ind.  466 \84  NE  S34. 

Kan. — Ward  v.  Chicago,  etc.,  R.  Co., 
17  Kan.  824.  126  P  1083. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Stiles.  188  Ky.  786,  118  SW  786,  184 
AmSR  481. 

Mass. — Brockway  v.  American  Ex- 
press Co.,  168  Mass.  257,  47  NE  87. 

Mich. — American  Merchants'  Union 
Express  Co.  v.  Phillips,  29  Mich.  515 
(recognising  the  rule). 

Mo. — Dunn  v.  Hannibal,  etc.,  R.  Co., 
(8  Mo.  268;  Bell  v.  Chicago,  etc.,  R. 
Co.,  (A.)    171  SW  41. 

Nebr. — Chicago,  etc,  R.  Co.  v.  Wil- 
liams, 61  Nebr.  608,  85  NW  832,  66 
LRA  288. 

N.  M. — Dufrett  v.  Chicago,  etc.,  R 
Co..  20  N.  M.  114,  146  P  861. 

N.  Y. — New  York  Cent.,*  etc.,  R.  Co. 
r.   Well.    05   Misc.   179,   119   NYS  676. 

N.  C. — Harden  v.  Chesapeake,  etc., 
R.  Co.,  167  N.  C.  238,  72SE  1042. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Meyer, 
((1v.  A.)  155  SW  309;  Southern  Kan- 
sas R  Co.  v.  J.  W.  Burgess  Co.,  (Civ. 
A)  90  8W  189;  Missouri,  etc.,  R  Co. 
t.  Clark,  (Civ.  A)  79  SW  827;  Mis- 
souri, etc...  R.  Co.  v.  Liebold,  (Civ. 
A)  55  SW  368;  Gulf,  etc.,  R  Co.  v. 
Wllhelm.  <A.)  16  SW  109. 

Utah. — Groot  v.  Oregon  Short  Line 
R.  Co.,  34  Utah  152,  96  P  1019. 

Wash. — Plerson  v.  Northern  Pac. 
R.  Co.,  52  Wash.  696,  100  P  999. 

Wis. — Abrams  v.  Milwaukee,  etc., 
R.  Co.,  87  Wis.  485,  68  NW  780,  41 
AmSR  56. 

ling. — Great  Northern  R.  Co.  v. 
Swaffleld.  L.  R  9  Exch.  132;  Allday 
v.  Great  Western  R.  Co.,  5  B.  ft  S. 
90S.  117  ECL  903.  122  Reprint  1066; 
Giles  v.  Tall  Vale  R.  Co.,  2  E.  &  B. 
822.  76  ECL  822.  118  Reprint  975; 
Great  Southern,  etc.,  R.  Co.  v.  Hourl- 
gan.  44  I.  L.  T.  86. 

SO.  Southern  Kansas  R  Co.  v.  J. 
W.  Burgess  Co.,  (Tex.  Civ.  A.)  90  SW 
189. 

31.  Great  Southern,  etc.,  R.  Co.  v. 
Hourigan.  44  I.  L.  T.86. 

39.  Great  Southern,  etc..  R.  Co.  v. 
Hourigan.  44  I.  L.  T.  86. 

33.  Chicago,  etc..  R.  Co.  v.  Hos- 
tellero.  171  Ind.  465,  84  NE  634: 
Plerson  v.  Northern  Pac.  R  Co.,  52 
Wash.  695.  100   P  999. 

34.  See  Infra  ||  113.  114. 
38.    Brockway    v.    American    Ex- 

Sress  Co.,  168  Mass.  257,  47  NE  87: 
lilbert  v.  Chicago,  etc..  R.  Co..  132 
Mo.  A  697.  112  SW  1002;  New  York 
Cent.,  etc.,  R.  Co.  v.  Weil.  65  Misc. 
179,  119  NYS  676;  Groot  v.  Oregon 
Short  Line  R  Co.,  34  Utah  162.  96  P 
1019. 

(a)  Delay  caused  by  Quarantine. — 
It  Is  the  duty  of  a  connecting  car- 
rier  to    feed    and    water    live    stock 


•during  a  delay  caused  by  an  official 
quarantine.  New  York  Cent.,  etc 
R.  Co.  v.  Well,  65  Misc.  179,  119  NYS 
676. 

[bj  Belay  by  refusal  of  ooaneotlng 
earlier  to  take  ear.  A  carrier  Is 
liable  for  failure  to  furnish  food 
and  water  to  horses  shipped  where 
the  car  was  delayed  by  the  refusal 
of  a  railroad  company  to  take  It  on 
the  train  by  which,  it  was  expected 
to  go,  and  on  this  account  it  lost  Its 
connection.  "It  certainly  could  not 
have  been  expected  that  the  horses 
were  to  be  left  to  starve  If  the  car 
was  delayed  by  a  failure  to  make 
connections,  or  by  a  refusal  of  a' 
railroad  company  to  take  It  at  the 
usual  time."  Brockway  v.  American 
Express  Co.,  168  Mass.  267,  260,  47 
NE  87 

[c]  Taking  compensation  from 
owner. — Where,  during  a  delay  In 
the  transportation  of  plaintiff's 
horses  at  a  junction,  the  carrier's 
agent  accepted  compensation  from 
plaintiff  to  pay  for  necessary  food 
and  water  for  them,  the  carrier  was 
responsible  for  its  failure  to  perform 
such  service,  whether  the  delay  was 
negligent  or  unavoidable,  and  not- 
withstanding the  transportation  con- 
tract provided  that  plaintiff  assumed 
the  risk  and  expense  of  feeding, 
water,  etc  Gilbert  v.  Chicago,  etc, 
R  Co.,  132  Mo.  A.  697,  112  SW  1002. 

30.  Moore  v.  Chicago,  etc,  R  Co., 
161  Iowa  353,  131  IfflTIO. 

37.  American  Merchants'  Union 
Express  Co.  v.  Phillips,  29  Mich.  616. 

38.  Ala. — Louisville,  etc.,  R  Co. 
v.  Smiths,  145  Ala.  686,  40  S  117. 
119   [cit  Cyc]. 

Ind. — Evansvllle,  etc.,  R.  Co.  v. 
Young,   28  Ind.   616, 

Kan. — Atchison,  etc.,  R.  Co.  ▼.  Dlt- 
mars,  3  Kan.  A.  459,  48  P  833. 

Mo. — McAUster  v.  Chicago,  etc..  R. 
Co.,  74  Mo.  351;  Duvenlck  v.  Missouri 
Pac.  R.  Co..  67  Mo.  A.  550. 

N.  J. — Pelnberg  v.  Delaware,  etc. 
R.  Co..   62  N.  J.  \,.   451.  20  A  33. 

N.  Y. — Harris  v.  Northern  Indiana 
R.    Co..    20    N.    Y.    282. 

•Okl.— Midland  Valley  R.  Co.  v. 
Pugh,   S3   Okl.   648.    126   P  759. 

Tex. — Missouri  Pac.  R.  Co.  v.  Pa- 
gan, 72  Tex.  127,  9  SW  749,  13  AmSR 
776.   2   LRA  76. 

39.  Midland  Valley  R.  Co.  v. 
Pugh,  33  Okl.  648,  12  P  759;  Herndon 
v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A) 
145    SW    285. 

40.  Richmond,  etc.,  R.  Co.  v. 
Trousdale,  99  Ala.  389,  13  S  23,  42 
AmSR  69;  Evansvllle,  etc.,  R.  Co.  v. 
Young,  28  Ind.  616;  Missouri  Pac.  R. 
Co.  'v.  Fagan.  72  Tex.  127.  9  SW  749, 
13  AmSR  776,   2   LRA   75. 

In  Richmond  R.  Co.  v.  Trousdale, 
supra,    the   action    was    for    damages 


rier,  accompanies  the  animals  on  the  same  train 
does  not  relieve  the. carrier  from  the  duty  to  feed 
and  water  and  otherwise  care  for  them,3*  in  the  ab- 
sence of  a  specific  agreement  that  he  would  care 
for  the  stock,  or  of  a  custom  known  to  the  shipper 
and  assented  to  by  him.40 

[4  107]  (2)  Validity  and  Effect  of  Contract 
Imposing  Duty  on  Shipper— (aX  Statement  of 
General  Kale.41  In  accordance  with  the  well  settled 
principles  heretofore  discussed,42  the  carrier  can- 
not, without  the  shipper's  consent,  impose  on  him 
any  duty  to  accompany  and  to  care  for  the  ship- 
ment.43 Yet  it  is  very  generally  held  that,  if  the 
shipper  specially  agrees,  as  a  part  of  the  contract 
of  transportation,  that  he  or  his  agents  will  care 
for  the  animals  and  attend  to  feeding,  watering, 
and  resting  them,  the  carrier  is  to  that  extent  re- 
lieved from  liability,  provided  opportunity  for  earing 
for,  feeding,  and  watering  the  animals  is  given 
the  shipper,  and  if  damages  result  from  the  failure 
of  the  shipper  under  such  circumstances  to  care 
for  the  animals  properly  he  cannot  hold  the  car- 
rier responsible.       "Its  duty,  where  there  is  such 

resulting  from  a  delay  In  the  trans- 
portation of  live  stock.  Defendant's 
counsel  asked  plaintiff's  witness  what 
the  custom  was  In  such  cases  as  to 
some  one  going  along  with  the  stock. 
The    court    held    the    question    im- 

?iroper,  saying:  "If  there  was  a  cus- 
om  for  snippers  of  stock  to  accom- 
pany It  non  constat,  but  that  this 
was  a  mere  privilege  and  not  a  duty 
of  the  shipper." 

"The  defendant  offered  to  show  a 
custom  of  railroads  not  to  receive 
for  transportation  any  live  stock  un- 
less under  certain  condition  modify- 
ing their  common  law  liability.  Such 
a  custom  would  be  bad  because  rail- 
roads can  not  lawfully  refuse  to 
ship  live  stock.  A  common  carrier 
has  no  right  to  demand  of  a  shipper 
a  waiver  of  his  rights  as  a  condition 
precedent  to  receiving  freight.  If 
such  a  custom  should  be  ever  so 
common  and  uniform  it  could  not  be 
sustained  because  it,  the  custom, 
would  be  against  the  law."  Missouri 
Pac.  R  Co.  v.  Pagan,  72  Tex.  127, 
131,  9  SW  749,  13  AmSR  776,  2  LRA 
76. 

[a]  Bstent  of  role. — The  carrier 
cannot  cast  the  duty  on  the  ship- 
per by  offering  proof  of  a  custom 
under  which  every  shipper  of  live 
stock  must  accompany  them  and  as- 
sume entire  care  of  them,  unless  It 
Is  shown  that  the  shipper  knew  of 
the  custom  and  made  no  objection  at 
the  time  of  the  shipment.  Evans- 
vllle, etc.,  R.  Co.  v.  Young,  28  Ind. 
616. 

41.    Provisions   forbidding  limita- 
tion of  oommon-law  liability  see  in- 
fra I   112. 
43.    See   supra  i   105. 

43.  Hanley  v.  Chicago,  etc,  R. 
Co.,  164  Iowa  60,  134  NW417. 

44.  U.  S. — Webster  v.  Union  Pac 
R.  Co.,  200  Fed.  597;  Ormsby  v.  Union 
Pac.  R.  Co.,  4  Fed.  706.  2  McCrary  48. 

Ala. — Western  R  Co.  v.  Harwell, 
91  Ala.  340,  8  S  649:  South,  etc..  R. 
Co.  v.  Henlein,  52  Ala.  606.  23  AmR 
578;  Southern  R.  Co.  v.  Proctor,  S 
Ala.  A.  413,   57   S   618. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  50  Ark.  397,  8  SW  184,  7 
AmSR    104. 

Conn. — Candee  v.  New  York,  etc, 
R.  Co.,  73  Conn.  667,  41  A  17.    ' 

Ga. — Central  of  Georgia  R.  Co.  v. 
James,  117  Ga.  832,  45  SE  223;  Sea- 
board, etc.,  R.  Co.  v.  Cauthen,  115 
Ga.  422.  41  SE  653;  Susong  v.  Flori- 
da Cent.,  etc.,  R.  Co.,  115  Ga.  361, 
41  SE  666;  Georgia  Cent.  R.  Co.  v. 
Rogers.  Ill  Ga.  865,  36  SE  946; 
Georgia  R.,  etc.,  Co.  v.  Reid,  91  Ga. 
377,  17  SE  934;  Boas  v.  Central  R. 
Co,  87  Ga.  463.  13  SE  711;  Central 
R.  Co.  v.  Bryant,  73  Ga.  722;  Cranor 
v.  Southern  R.  6>..  13  O^gfe* 
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special  contract,  is  simply  to  furnish  the  shipper 
or  his  agent  with  the  opportunity  and  facilities  for 
properly  watering  the  stock  during  the  course  of 
the  transportation."44  Public  policy  does  not  pre- 
vent the  making  of  contracts  of  this  character.4* 
[$  108]  (b)  Extent  and  Limits  of  Rule— a*.  In 
General.  Nevertheless,  the  assumption  of  responsi- 
bility on  the  part  of  the  shipper  for  the  care  of 
animals  during  transportation  cannot  be  extended 
beyond  the  terms  of  the  contract  expressed  or  rea- 
sonably implied,  or  held  to  include  matters  under 
the  carrier's  control  or  to  exempt  the  carrier  from 
liability  for  its  own  negligence.47  The  shipper's 
default  in  failing  to  perform  the  duties  required  of 
him  by  the  contract  will  constitute  no  defense  to 
the  carrier's  liability  for  its  default,  unless  the 
default  of  the  shipper  was  one  of  the  causes  of 
the  damage.48  And  where  the  carrier  undertakes 
to  feed  and  water  stock  notwithstanding  a  contract 


imposing  this  duty  on  the  shipper,  it  is  bound  to 
exercise  due  care  to  see  that  the  stock  are  given 
suitable  food  and  water.4*  So  where  the  carrier 
undertakes  and  assumes  the  duty  of  bedding  can 
before  live  stock  are  loaded  and  before  the  con- 
tract is  signed,  it  will  not  be  permitted  to  rely  on 
an  exemption  stipulated  for  in  the  contract  impos- 
ing the  duty  of  bedding  on  the  shipper.60  Where 
a  contract  for  the  shipment  of  live  stock  required 
that  the  shipper  accompany  the  stock,  for  which 
purpose  he  was  entitled  to  free  passage,  and  he 
failed  to  accompany  the  stock  and  they  were  in- 
jured, he  cannot  contend  that  the  carrier  failed  to 
issue  transportation  to  him,  where  he  did  not  re- 
quest the  same.51 

t$  109]  bb.  Where  Carrier  Knows  That  Stock 
Are  Not  Attended.  Although  there  is  some  au- 
thority to  the  contrary,52  a  well  recognized  limita- 


SE  1014;  Weaver  v.  Southern  R.  Co., 
11  Oa.  A.  365.  75  SB  447;  Weaver  v. 
Southern  R  Co.,  »  Ga,  A.  84,  70  SB 
222. 

111. — Cleveland,  etc,  R  Co.  v.  Pat- 
terson, 69   111.  A.   438. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Hos- 
tetter,  171  Ind.  465,  84  NE  534;  Terre 
Haute,  etc.,  R.  Co.  v.  Sherwood,  132 
Ind.  129,  31  NE  781,  32  AmSR  239, 
17   LRA  389. 

Iowa. — Colsch  v.  Chicago,  etc.,  R. 
Co.,  117  NW  281;  Grieve  v.  Illinois 
Cent.  R  Co.,  104  Iowa  669,  74  NW 
192;  Faust  v.  Chicago,  etc.,  R.  Co., 
104  Iowa  241.  73  NW  623,  65  AmSR 
464;  Hart  v.  Chicago,  etc,  R  Co., 
«9   Iowa   486,   29   NW   597. 

Mich. — Hengstler  v.  Flint,  etc,  R 
Co.,  125  Mich.  630,  84  NW  1067;  Hel- 
ler v.  Chicago,  etc.,  R.  Co.,  109  Mich. 
63.  66  NW  667,  63  AmSR  641  and 
note. 

Mo. — Schureman  v.  Chicago,  etc, 
R.  Co..  88  Mo.  A.  183;  Duvenlck  v. 
Missouri   Pac.   R.  Co.,   67    Mo.  A.  660. 

Nebr. — Union  Pac.  R.  Co.  v.  Lan- 
gan.  52  Nebr.  105,  71   NW  979. 

N.  J. — Paul  v.  Pennsylvania  R.  Co., 
70  N.  J.  L.  442,  57  A  139;  Lewis  V. 
Pennsylvania  R.  Co.,  70  N.  J.  L.  132. 
56  A  128,  1  AnnCas  156  [aft*  71  N. 
J.    L.    339,    59    A    1117]. 

N.  Y. — Cragln  v.  New  York  Cent. 
R.  Co.,  51  N  Y.  61.  10  AraR  669; 
Heineman  v.  Grand  Trunk  R  Co.,  31 
HowPr   430. 

Oh. — Wilsons  v.  Hamilton,  4  Oh. 
St.    722. 

Okl. — Patterson  v.  Missouri,  etc, 
R.  Co..  24  Okl.  747,  756,  104  P  81 
[quot  Cyc]. 

S.  C. — Gilliland  v.  Southern  R.  Co., 
85  S.  C.  26,  C7  SE  20.  137  AmSR  861. 
27   LRANS    1106. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Trent,   11   Lea  82. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Daggett.  87  Tex.  322.  28  SW  525; 
Dlckerson  v.  San  Antonio,  etc.,  R. 
Co.,  (Civ.  A.)  170  SW  1045;  Houston, 
etc.,  R.  Co.  v.  Mayes,  44  Tex.  Civ.  A. 
31,  97  SW  318:  St.  Louis  Southwest- 
ern R.  Co.  v.  Hunt,  (Civ.  A.)  81  SW 
322;  St.  Louis  Southwestern  R.  Co. 
v.  Muslck,  35  Tex.  Civ.  A  691,  80 
SW  673;  Texas,  etc.,  R.  Co.  v.  Byers, 
(Civ.  A.)  73  SW  427;  Missouri,  etc., 
R.  Co.  v.  Belcher,  (Civ.  A.)  41  SW 
706. 

Vt. — Kimball  v.  Rutland,  etc.,  R. 
Co..    26    Vt.    247,    62   AmD   567. 

Wash. — Bartelt  v.  Oregon  R,  etc., 
Co.,  67  Wash.  16,  106  P  487,  136  Am 
SR    959. 

Wis. — Betts  v.  Farmers'  L.  &  T. 
Co..    21    Wis.    80,   91    AmD   460. 

Eng. — Harrison  v.  London,  etc.,  R. 
Co..  2  B.  &  S.  122,  110  ECL  122.  121 
Reprint  1018:  McCance  v.  London, 
etc.,  R.  Co.,  7   H.  4  N.   477,   168   Re- 

Srint  559;  Gannell  v.  Ford,  5  L.  T. 
:ep.   N.   S.   604. 

Ont. — Booth  v.  Canadian  Pac.  R 
Co..  7  OntWR  698. 

See  also  White  v.  Winnislmmet  Co., 


7  Cush.  (Mass.)  156  (recognizing  the 
rule). 

See  also  Infra  I  210. 

[a]  Where  the  shipment  la  made 
ia  contemplation,  of  such  a  eontraot 
it  will  be  binding,  although  not  for- 
mally entered  Into  until  the  trans- 
portation has  been  commenced. 
Cleveland,  etc.,  R  Co.  v.  Patterson, 
69  111.   A.   438. 

[b]  Proof  of  a  habit  of  the  carrier 
to  carry  for  a  shipper  under  such 
stipulation  without  his  compliance 
therewith  will  not  show  a  waiver  of 
the  stipulation.  Chicago,  etc.,  R.  Co. 
v.  Van  Dresar,  22  Wis.  511. 

[cl  Keeping  «w  properly  venti- 
lated.—Under  a  contract  for  the 
transportation  of  live  stock  by  which 
the  shippers  agreed  to  care  for  It 
while  on  the  road,  and  by  which  one 
of  the  shippers  was  carried  free  for 
this  purpose,  where  the  car  was 
equipped  with  ventilators  and  win- 
dows, it  was  the  duty  of  the  shipper 
accompanying  the  horses  to  open  the 
ventilators  or  to  cause  the  carrier 
so  to  do;  and  where  he  made  no 
effort  In  that  direction  the  carrier 
could  not  be  held  liable  for  injuries 
to  the  stock  from  lack  of  ventila- 
tion. Haner  v.  Fargo,  166  App.  Div. 
466,    161    NYS    913. 

[d]  Bffeet  of  Oarmaok  amendment. 
— (1)  According  to  some  of  the  de- 
cisions, the  effect  of  the  Carmack 
amendment  is  to  render  contracts  of 
the  character  under  consideration  for 
Interstate  shipments  void.  Chicago, 
etc.,  R.  Co.  v.  Linger,  (Tex.  Civ.  A.) 
166  SW  298;  Chicago,  etc.,  R.  Co.  v. 
Scott.  (Tex.  Civ.  A.)  156  SW  294. 
(2)  These  decisions  assume  to  fol- 
low Southern  R  Co.  v.  Proctor,  3 
Ala.  A.  413,  57  S  513,  a  decision 
which  is  based  not  on  the  Carmack 
amendment  as  the  Texas  court 
erroneously  thought,  but  on  an 
amendment  of  the  Federal  Twenty- 
eight  Hour  Law.  (3)  In  another  de- 
cision it  is  held  that  the  Carmack 
amendment  does  "not  "prohibit  a  car- 
rier of  live  stock  from  entering  Into 
a  fair  and  reasonable  agreement 
with  a  shipper  with  reference  to  the 
care  of  the  stock  while  being  trans- 
ported and  as  to  things  incidental  to 
the  transportation  of  the  animals 
but  necessary  to  be  done  on  account 
of  the  nature  and  character  of  the 
goods  being  transported."  Cranor.  v. 
Southern  R.  Co.,  13  Ga.  A  86,  92,  78 
SB   1014. 

46.  San  Antonio,  etc.,  R  Co.  v. 
Chittim.  (Tex.  Civ.  A.)  135  SW  747, 
749.     And   see    cases    supra    note    44. 

46.  Cranor  v.  Southern  R  Co.,  13 
Ga.  A.  86,  78  SB  1014. 

47.  111. — Illinois  Cent.  R.  Co.  v. 
Adams,  42  111.   474,  92  AmD  85. 

Iowa. — Blair  v.  Wells,  155  Iowa 
190,  135  NW  616;  Colsch  v.  Chicago, 
etc..  R.  Co.,  149  Iowa  176,  127  NW 
198,  34  LRANS  1013,  AnnCasl912C 
916. 


Ky. — Louisville,  etc..  R.  Co.  v. 
Hawley.  10  KyL  117. 

Mo. — Schureman  .  v.  Chicago,  etc., 
R.  Co.,   88  Mo.   A   183. 

N.  Y.— Bills  v.  New  York  Cent.  R. 
Co.,  84  N.  Y.  5. 

Tex.— Gulf,  etc,  R.  Co.  v.  Winn, 
(Civ.  A.)  178  SW  697:  Chicago,  etc, 
R  Co.  v.  Mitchell,  (Civ.  A.)  86  SW 
286;  Ft.  Worth,  etc.  R  Co.  v.  Dag- 
gett.   (Civ.  A)    27   SW   186. 

[a]  Thus,  (1)  a  provision,  In  a 
tract  for  live  stock  shipped  to  be 
accompanied  by  the  shipper's  repre- 
sentative, which  relieves  the  carriers 
from  all  liability  for  injuries  is  in- 
valid, as  relieving  it  frorr-  the  con- 
sequences of  its  own  negligence. 
Gulf,  etc.,  R.  Co.  v.  Winn,  (Tex.  Civ. 
A.)  178  SW  697.  (2)  The  fact  that 
the  stock  suffered  damage  because 
of  the  shipper's  noncompliance  with 
his  contractual  obligation  will  not 
prevent  him  from  recovering  dam- 
ages proximately  caused  by  the 
negligence  of  the  carrier.  .Missouri, 
etc.,  R.  Co.  v.  Chittim,  24  Tex.  Civ.  A 
599,  60  SW  284.  (3)  Provisions  of 
this  character  in  the  contract  of 
shipment  do  not  exempt  the  carrier 
from  liability  for  wrongful  acts  of 
one  of  its  employees  resulting  in 
Injury  to  the  stock.  Schureman  v. 
Chicago,  etc.,  R.  Co.,  88  Mo.  A.  181. 

[b]  The  limitation  applies  only 
where  injury  for  which  compensa- 
tion is  sought  is  attributable  to 
some  cause  other  than  the  carrier's 
negligence.  Blair  v.  Wells,  155  Iowa 
190,   136    NW   616. 

[c]  negligent  delay.. — The  rule 
that,  where  live  stock  1b  accompanied 
by  a  caretaker  as  required  by  the 
contract  of  transportation,  the  car- 
rier is  not  liable  for  failure  to  feed 
or  water  the  stock  during  the  trans- 
portation, unless  It  fails  to  furnish 
to  the  caretaker  proper  facilities 
therefor,  does  not  relieve  it  from  lia- 
bility for  negligent  delay  In  trans- 
porting the  stock  which  the  care- 
taker may  not  prevent  in  the  exer- 
cise of  diligence.  McMillan  v.  Chi- 
cago, etc.,  R.  Co.,  147  Iowa  596,  124 
NW  1069;  Wlsecarver  v.  Chicago, 
etc.,  R  Co.,  141  Iowa  121,  119  NW 
532.  See  also  Grieve  v.  Illinois  Cent 
R.  Co.,  104   Iowa  659,  74  NW  192. 

[dl  Showering;  hogs. — A  contract 
requiring  the  snipper  to  feed  and 
water  hogs  does  not  impose  on  hire 
the  duty  of  showering  them.  Pecos 
R.  Co.  v.  Morrison,  (Tex.  Civ.  A.) 
169   SW   1098.     And  see  infra  I  116. 

48.  Drake  v.  Great  Northern  R. 
24   S.    D.    19,   123    NW   82. 

49.  Cranor  v.  Southern  R  Co.,  11 
Ga.  A.  86,  78  SE  1014;  Louisville, 
etc..  R.  Co.  v.  Tharpe,  11  Ga.  A  465, 
75   SE  677. 

50.  Gulf,  etc.  R  Co.  v.  Boger, 
(Tex.  Civ.  A.)    169   SW   1093. 

Si.  Cranor  v.  Southern  R  Co.,  11 
Ga.  A.  86,  78  SE  1014. 

63.  Lewis  v.  Pennsylvania  R  Co., 
70  N.  J.  L.  132,  56  A  128,  1  AnnCas 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion  of  the  general  rule"*  is  that  if  the  carrier  is 
aware  that,  notwithstanding  the  special  contract, 
no  one  is  accompanying  the  shipment  as  required 
thereby,  it  is  bound  to  feed,  water,  and  rest  the 
animals,  and  will  be  liable  for  loss  or  injury  sus- 
tained by  its.  failure  to  do  so.**  This  it  is  said 
necessarily  results  from  the  rule  which  denies  to 
the  carrier  the  right  to  relieve  itself  by  contract  of 
liability  for  its  own  negligence."*  "The  carrier 
mast  in  such  a  case  care  for  the  cattle,  and  look 
to  the  shipper  for  reimbursement. ' '  ** 

[$  110]  cc.  Where  Carrier  Prevents  Compliance 
with  Contract.  So  the  role  of  course  has  no  appli- 
cation where  the  shipper  is  prevented  from  com- 
plying with  the  contract  by  the  carrier's  own  act, 
as  by  refusing  to  allow  him  to  accompany  the 
shipment"  or  by  performing  the  duty  itself** 
against  the  shipper's  protest. 


[y  111]  dd.  Where  Carrier  Fails  to  Furnish 
Facilities  for  Care  of  Stock.  Although  a  special 
contract  requires  the  shipper  to  give  care  and 
furnish  food  and  water  to  stock  in  transit,  the 
carrier  is  still  bound  to  afford  him  or  his  agent 
reasonable  facilities  for  doing  so,  and  it  will  be 
liable  for  loss  or  injury  resulting  from  its  neglect 
to  perform  this  duty.80  This  duty  includes  that  of 
giving  notice  to  the  shipper  in  a  reasonable  way 
where  such  facilities  are  to  be  had,  although  the 
contract  contains  a  stipulation  that  the  carrier 
agrees  to  stop  its  cars  at  any  of  its  stations  for 
watering  and  feeding,  when  it  has  facilities  for  so 
doing,  and  whenever  requested  by  the  owner,  in 
writing,  so  to  do.*1  Where  the  carrier  fails  to 
discharge  this  duty,  any  stipulation  in  the  contract 
requiring  a  shipper-to  feed  and  water  stock  shipped 
is  unreasonable  and  void.**    And  in  order  to  fasten 


15s  [aff  71  N.  J.  L.  339.  59  A  11171 
Infra  note  64   [b]. 

53.    See  supra  |   107. 

64.  Ala. — Louisville,  etc-  K.  Co. 
t.  Smltha,  145  Ala.  (8«,  40  8  117,  119 
[clt  Cyc]. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Kern,  IS  KyL  668:  Louisville,  etc., 
a  Co.  v.  McCarty,  9  KyL  683;  Louls- 
rille,  eta,  R.  Co.  v.  Martin,  8  KyL 
112;  Louisville,  etc.,  R.  Co.  v.  Spald- 
ing, 8   KyL   35S. 

Mo. — Spalding-  v.  Chicago,  etc.,  R. 
Co.,  101   Mo.    A.   226,   78   SW   274. 

Nebr. — Chicago,  etc,  R.  Co.  v. 
Slattery.  76  Nebr.  721,  107  NW  1046, 
124  AmSR  826;  Chicago,  etc.,  R.  Co. 
t.  Williams.    01   Nebr.    608,   86   NW 

111.  56   LRA    280. 

Okl. — Patterson  v.  Missouri,  etc., 
R.  Co.,  24  Okl.  747,  766.  104  P  81 
(quot  Cyc]. 

Pa. — Stewart  v.  Baltimore,  eta.,  R 
Co.,  37  Fa.  Super.  278  (recognising 
the  rule). 

S.  C. — M  111am  v.»  Southern  R.  Co., 
58  8.  C.   247,   36   SE   E71. 

Tex. — Trout  v.  Gulf,  etc,  R.  Co., 
(Civ.  A)   111   SW  220. 

Va— Norfolk,  etc.,  R.  Co.  v.  Suth- 
erland, 106  Va.    646,   54   SE  465. 

"If  there  had  been  an  agreement 
for  a  caretaker  and  a  breach  of  it 
by  the  plaintiffs,  that  would  not 
exonerate  the  company;  It  would  not 
warrant  It  in  proceeding  under  the 
contract  in  a  negligent  manner.  In 
«uch  case  the  antecedent  fault  of 
one  party  would  not  excuse  the  sub- 
sequent negligence  of  the  other." 
Chicago,  etc.,  R.  Co.  v.  Williams,  61 
Nebr.  608,  611,  86  NW  832,  56  LRA 
2»». 

[a]  JUmmom  tot  rule.— Receiving 
the  stock  by  the  carrier,  with  knowl- 
edge that  there  was  no  one  In  charge, 
constitutes  a  waiver  of  a  condition 
In  the  contract  of  shipment  that  the 
shipper  was  to  look  after  and  care 
for  them.  Norfolk,  etc..  R.  Co.  v. 
Sutherland.    105   Va   646,   64   SE   465. 

[bl  Criticism  of  rule. — In  criticis- 
ing Louisville,  etc.,  R.  Co.  v.  Spald- 
ing. 8  KyL  355,  and  Chicago,  etc., 
R.  Co.  v.  Williams,  61  Nebr.  608,  85 
NW  832,  66  LRA  289,  both  of  which 
support  the  rule  of  the  text,  Swayse, 
y.  said:  "This  view  does  not  com- 
mend Itself  to  us.  The  shipper, 
under  that  view  of  the  law,  secures 
s  right  of  action  against  the  carrier 
for  damages  caused  by  his  own 
breach  of  contract.  In  our  Judg- 
ment the  rights  and  obligations  of 
the  parties  must  be  determined  by 
the  contract  they  have  made."  Lewis 
».  Pennsylvania  R.  Co.,  70   N.   J.  L 

112.  1S7.  66  A  128,  1  AnnCas  166 
(aff  71  N.  J.  L.  339,  59  A  1117,  and 
list  Brockway  v.  American  Exp.  Co., 
1<8  Mass.  257,   47  NE  871. 

tc]  Cj— tlonsi  of  fast. — Where  a 
shipper  who  had  undertaken  the 
*>ty  of  feeding-  and  watering  a  car- 
lead  of  mules  became  separated  from 
the  car  at  a  divisional  point  and 
failed  to  find  it  before  It  started, 
u>4  thereafter  the  carrier  failed  to 

UOCJ.— n 


feed  and  water  the  animals  except  at 
one  point,  where  It  was  improperly 
done,  whether  the  carrier  was  guilty 
of  negligence  and  whether  the  ship- 
per was  guilty  of  contributory  negli- 
gence were  questions  for  the  Jury. 
ft.  -•   ■  R.  Co.,  37 


R.    Co., 


Co., 

To 

etc., 

274; 

-    C 


Stewart  v.  Baltimore,  etc. 
Pa  Super'.  273. 

65.    Trout    v.    Gulf,    etc., 
(Tex.  Civ.  A.)  Ill  SW  820. 

SO.  Trout  v.  Gulf,  etc.,  R. 
(Tex.  Civ.  A.)  Ill  SW  220,  222. 
same  effect  Spalding  v.  Chicago, 
R.  Co.,  101  Mo.  A  225,  78  SW 
Mlllam  v.  Southern  R.  Co.,  68  S. 
247,   36   SE   671. 

87.  Arnold  v.  Louisville,  eta.  R. 
Co.,  4  Ga.  A.  619,  61  SE  1050;  101 
Live  Stock  Co.  v.  Kansas  City,  etc, 
R.  Co.,  100  Mo.  A.  674,  75  SW  782; 
Chicago,  etc.,  R.  Co.  v.  Linger,  (Tex. 
Civ.  A.)   156  SW  298; 

[a]  Asswmptlon  of  dvty  by  carrier 
waiver  of  provision^— A  provision  by 
which  the  shipper  assumes  the  risk 
and  expense  of  feeding  and  water- 
ing the  stock  Is  waived  where  the 
carrier's  servants  undertake  the  duty 
themselves.  Chicago,  etc.,  R.  Co.  v. 
Linger,  (Tex.  Civ.  A)  166  SW  298. 

58.  Atchison,  etc,  R.  Co.  v.  Blv- 
ins,  (Tex.  Civ.  A.)  136  SW  1180 
(holding  that  a  contract  whereby  the 
shipper  of  live  stock  agreed  to  bed 
the  cars  at  the  time  of  shipment  is 
no  defense  in  an  action  for  injuries 
to  the  stock  where  the  proof  shows 
beyond  dispute  that  the  bedding  was 
In  fact  dbne  by  the  servants  of  the 
carrier,  and  it  was  completed  and 
the  cattle  loaded  before  the  contract 
was  signed). 

69.  101  Live  Stock  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  100  Mo.  A  674, 
75  SW  782. 

60.  Ark. — Missouri,  etc.,  R.  Co.  v. 
Pullen,  118  SW  702.  703   [clt  Cyc]. 

Ga — Comer  v.  Stewart,  97  Ga.  408, 
24  SE  845:  Nashville,  etc.,  R.  Co.  v. 
Heggle.  86  Ga.  £10,  12  SE  3(3,  22 
AmSR  463;  Bryant  v.  Southwestern 
R.  Co.,  68  Ga  806. 

Hi — Wabash  R.  Co.  v.  Thomas,  122 
111.  A.  669  [aff  222  111.  337,  78  NE  777, 
7  LRANS  1041];  Wabash,  etc.,  R.  Co. 
v.  Pratt,  16  111.  A.  177. 

Iowa — Grieve  v.  Illinois  Cent.  R. 
Co.,  104  Iowa  869,  74  NW  192. 

Kan. — Ward  v.  Chicago,  etc,  R.  Co., 
87  Kan.  824,  126  P  1081. 

Ky. — Illinois  Cent.  R.  Co.  v.  Eblln, 
114  Ky.  817,  71  SW  919,  24  KyL  1609. 

Mass.— Brockway  v.  American  Ex- 
press Co.,  168  Mass.  257,  47  NE  87. 

Mich. — Smith  v.  Michigan  Cent.  R. 
Co.,  100  Mich.  148,  68  NW  651,  48 
AmSR  440. 

Miss. — Johnson  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  191,  11  S  104,  30  AmSR 
634. 

Mo. — Dunn  v.  Hannibal,  etc.,R.  Co., 
68  Mo.  268;  Lowensteln  v.,  Wabash 
R.  Co..  63  Mo.  A.  68;  Duvenlck  v. 
Missouri  Pac.   R.  Co.,  57  Mo.  A.  550. 

N.  D. — Welch  v.  Northern  Pac.  R. 
Co.,  14  N.  D.  19,  24,  103  NW  396 
[clt  Cyc]. 


Pa — Stewart  v.  Baltimore,  etc,  R. 
Co.,  87  Pa  Super.  273. 

8.  C— Gllllland  v.  Southern  R.  Co., 
85  S.  C.  26,  67  SE  20,  137  AmSR  86L 
27  LRANS  1106;  Comer  v.  Columbia, 
etc.,  R.  Co.,  52  S.  C.  36,  29  SE  637. 

Tex. — Ft.  Worth,  etc,  R.  Co.  v. 
Daggett,  87  Tex.  322,  28  SW  525; 
International,  etc.,  R.  Co.  v.  McRae, 
82  Tex.  614,  18  SW  672,  27  AmSR 
926;  Taylor,  etc.,  R.  Co.  v.  Montgom- 
ery, 16  SW  178;  Southern  Kansas  R. 
Co.  v.  Hughey,  (Civ.  A.)  182  SW  861; 
Gulf,  etc,  R.  Co.  v.  Boger,  (Civ.  A.) 
169  SW  1095;  Texas  Cent.  R.  Co.  v. 
McCall,  (Civ.  A.)  166  SW  925;  Kan- 
sas City,  etc.,  R.  Co.  v.  West,  (Civ. 
A.)  149  SW  206;  Trinity,  etc.,  R.  Cc 
v.  Crawford,  (Civ.  A)  146  SW  829; 
San  Antonio,  etc.  R,  Co.  v.  Chittim, 
(Civ.  A.)  135  SW  747;  Gulf,  etc,  R. 
Co.  v.  Cunningham,  51  Tex.  Civ.  A 
368.  118  SW  767;  Gulf,  etc.,  R.  Cc 
v.  Kimble,  49  Tex.  Civ.  A  622,  109 
SW  234;  Chicago,  etc.,  R.  Co.  v.  Mit- 
chell, (Civ.  A.)  85  SW  286;  Texas, 
etc.,  R.  Co.  v.  Byers,  (Civ.  A)  84  SW 
1087;  Gulf,  etc,  R.  Co.  v.  Dunn,  (Civ. 
A)  78  SW  1080;  Missouri,  etc.,  R.  Co. 
v.  Lelbold,  (Civ.  A)  56  SW  868:  Gulf, 
etc.,  R.  Co.  v.  Gann,  8  Tex.  Civ.  A 
620,  28  SW  349;  International,  etc,  R. 
Co.  v.  Lewis,  (Civ.  A.)  23  SW  323; 
Galveston,  etc.,  R.  Co.  v.  Ivey,  (Civ. 
A)   28  SW  221. 

Va — Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank,  92  Va  495,  23 
SE  935,  44  LRA  449. 

Wis. — Burns  v.  Chicago,  etc.,  R.  Co., 
104  Wis.  646,  80  NW  927. 

[a]  Bedding-  ears. — if  by  the 
terms  of  the  contract  the  shipper  Is 
to  bed  the  cars,  he  must  be  given  an 
opportunity  to  do  so.  Gulf,  etc.,  R. 
Co.  v.  Boger,  (Tex.  Civ.  A)  169  SW 
1098. 

[b]  Shipper's  set  Immediate. cause. 
— A  carrier  is  not  relieved  of  liability 
for  Injuries  to  stock  by  falling  to 
furnish  facilities  to  feed  and  water 
them,  although  the  shipper's  act  In 
subsequently  watering  them  without 
restraint  was  the  Immediate  cause, 
unless  his  act  was  negligent.  Kan- 
sas City,  etc.,  R.  Co.  v.  Beckham, 
(Tox.  Civ.  A.)  168  SW  S99. 

61.  Pecos,  etc.,  R.  Co.  v.  Evans- 
Snlder-Buel  Co.,  42  Tex.  Civ.  A.  60. 
65.  93  SW  1024  [aff  100  Tex.  190,  97 
SW  466]  (where  It  was  said:  "The 
very  contract  Implies  and  observation 
teaches  that  railway  companies  have 
only  a  limited  number  or  places  on 
their  lines  where  cattle  may  properly 
be  unloaded  for  feed,  water  and  rest 
and  any  other  Interpretation  would 
not  only  be  violative  of  the  rule  of 
construction  that  contracts  prepared 
by  one  of  the  parties  should  be  con- 
strued most  strongly  against  such 
party,  but  would  besides  be  unrea- 
sonable"). 

62.  Ft.  Worth,  etc.,  R.  Co.  v.  Dag- 
gett, 87  Tex.  322.  28  SW  525;  Gulf, 
etc,  R.  Co.  v.  Cunningham,  51  Tex. 
Civ.  A.  368.  113  SW  767. 
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liability  on  the  carrier  it  is  not  necessary  that 
there  should  be  a  wanton  refusal  on  its  part  to 
furnish  the  necessary  facilities.6*  Where  the  car- 
rier fails  to  furnish  adequate  facilities  to  feed  and 
water  the  stock,  the  shipper  who  has  undertaken 
to  procure  feed  and  water  for  the  stock  is  not 
required  to  procure  it  elsewhere.84  Where  the  ship- 
per accompanies  the  stock,  the  earrier  may  rely 
on  him  to  notify  his  agents,  whenever  he  thinks  it 
necessary,  to  unload  for  feed  and  water  and  rest.68 
It  has  been  held,  however,  that  a  stipulation  in  a 
contract  of  shipment  requiring  such  notice  to  be 
in  writing  is  unreasonable  and  should  not  be  en- 
forced, and  that  a  failure  to  grant  a  verbal  request 
is  sufficient  on  which  to  predicate  a  cause  of  action, 
where  damage  results  therefrom,96  and  in  any  event 
such  a  stipulation  may  be  waived  by  the  carrier.87 
[4  112]  ee.  Where  Statutes  or  Constitutional  Pro- 
visions Forbid  Limitation  of  Common-Law  Liabil- 
ity. According  to  the  weight  of  authority  consti- 
tutional and  statutory  provisions  prohibiting  a 
common  carrier  from  limiting  its  common-law  lia- 
bility do  not  prevent  it  from  making  special  con- 
tracts with  shippers  to  take  care  of  and  water  and 
feed  their  stock  during  transportation.68  Such  pro- 
visions, it  has  been  said,  are  not  intended  to  pre-' 


vent  freedom  of  contract  as  to  matters  merely  in- 
cidental to  the  contract  of  transportation,  and  not 
peculiar  or  neoessary  to  it.6*  XWre  are,  however, 
decisions  which  apparently  maintain  the  opposite 
view.70 

[J  113]  (3)  Effect  of  Special  Legislation  on 
Carrier's  Duty—  (a)  Federal  Legislation.71  By- 
federal  statute  a  railroad  company  engaged  in  trans- 
porting eattle,  sheep,  swine,  or  other  animals  from 
one  state  to  another  is  prohibited  from  confining 
the  same  in  its  cars  for  a  longer  period  of  time 
than  twenty-eight  consecutive  hours  without  un- 
loading the  same  for  rest,  water,  and  feeding  for 
a  period  of  at  least  five  consecutive  hours,  unless 
prevented  from  doing  so  by  accidental  causes;7' 
but  it  is  provided  that  on  the  written  request  of 
the  owner  or  person  in  custody  of  the  shipment, 
which  written  request  shall  be  separate  and  apart 
from  any  printed  bill  of  lading  or  other  railroad 
form,  the  time  of  confinement  may  he  extended  to 
thirty-six  hours."  It  is  further  provided  in  sub- 
stance that  animals  so  unloaded  shall  be  properly 
fed  and  watered  during  such  rest  by  the  owner  or 
person  in  charge  or  in  case  of  his  default  by  the 
carrier  transporting  the  stock  at  the  expense  of 
the  owner  or  the  custodian,  and  that  the  carrier 


83.  Comer  v.  Columbia,  etc.,  R  Co., 
62  S.  C.  36.  29  SB  637. 

64.  Gulf,  etc.,  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A.  868.  IIS  SW 
767. 

66.  Westphalen  v.  Atlantic  North- 
ern, etc.,  R.  Co.,  152  Iowa  2S2,  1S2 
NW  67  (holding  that  a  shipper  ac- 
companying a  shipment  of  live  stock 
roust  give  notice  that  the  stock  re- 
quires attention  which  he  cannot 
give,  and  he  must  notify  the  carrier 
to  transfer  the  cars  to  a  suitable 
place  for  unloading  where  unloading 
18  necessary;  but  In  the  absence  of 
any  showing  to  the  contrary  he  may 
assume  that  an  agent  transacting 
business  in  the  office  of  the  carrier 
where  freight  and  passenger  business 
is  transacted  is  the  proper  agent  to 
wTTom  his  request  may  be  directed): 
Jeffries  v.  Chicago,  etc.,  R  Co.,  88 
Nebr.  268,  129  NW  273.  And  see 
McKenzle  v.  Michigan  Cent.  R.  Co., 
137  Mich.  112,  100  NT  260  (holding 
that  where  a  carrier  transporting 
live  stock  had  not  contracted  to  feed 
and  water  the  stock,  and  it  was  ac- 
companied by  a  caretaker,  the  carrier 
was  not  chargeable  with  neglect  to 
afford  an  opportunity  to  feed  and 
water  such  stock  until  It  was  re- 
quested by  the  caretaker  to  do  so  and 
had   refused). 

[a]  To  whoa  notice  gives. — 
where  a  passenger  ticket  agent  at 
a  station  acted  with  the  assent  of 
the  carrier  In  transacting  business 
with  reference  to  freight,  and  the 
evidence  showed  that  it  was  the  cus- 
tom to  notify  him,  or  whoever  was 
in  charge  of  the  passenger  depot, 
that  freight  cars  should  be  placed  on 
a  transfer  track,  notice  to  the  agent 
to  transfer  cars  to  a  suitable  place 
for  the  unloading  of  live  stock,  was 
sufficient  to  charge  the  carrier  with 
the  duty  or  transferring  the  cars  to 
a  proper  place,  although  the  carrier 
employed  another  agent  at  the  sta- 
tion who  had  charge  of  the  freight 
business.  Westphalen  v.  Atlantic 
Northern,  etc.,  R.  Co.,  152  Iowa  232, 
132  NW  57. 

66.  Gulf,  etc.,  R  Co.  v.  Kimble,  49 
Tex.  Civ.  A.  622,  109  SW  234. 

67.  St.  Louis,  etc.,  R  Co.  v.  Cope- 
land,  23  Okl.  $37,  102  P  104  (holding 
that  the  refusal  of  a  carrier  to  un- 
load live  stock  for  water  and  feed 
on  the  oral  request  of  the  shipper, 
where  based  on  the  ground  that  the 
freight  thereon  had  not  been  paid, 
waived  a  strict  compliance  with  the 


clause  of  the  contract  requiring  a 
written  request). 

88.  Burgher  v.  Chicago,  etc.,  R 
Co..  105  Iowa  336,  76  NW  192;  Grieve 
v.  Illinois  Cent.  R  Co.,  104  Iowa  659, 
74  NW  192;  Chicago,  etc.,  R  Co.  v. 
Schuldt,  66  Nebr.  43,  92  SW  162; 
Texas,  etc.,  R.  Co.  v.  Strlbllng,  (Tex. 
Civ.  A.)  34  SW  1002.  See  also  as 
sustaining  this  view  decisions  of 
Iowa,  Nebraska,  and  Texas  cited  su- 
pra J  93  note  44.  But  see  Pecos,  etc, 
R  Co.  v.  Brooks.  (Tex.  Civ.  A.)  146 
SW  649  (holding  that  a  stipulation 
in  a  contract  for  the  transportation 
of  live  stock  that  the  shipper  will 
load,  feed,  and  water  the  stock,  and 
unload  and  reload  at  feeding  and 
transfer  points,  and  will  care  for  the 
stock  while  In  cars,  and  will  relieve 
the  carrier  from  liability  for  any  loss 
while  in  his  charge,  is  void  as  against 
public  policy  because  limiting  the 
carrier's  common-law  liability). 

[a]  Benson  assigned  tot  role. — 
In  Texas,  etc..  R.  Co.  v.  Davis.  (Tex. 
Civ.  A.)  40  SW  167,  It  was 'said  that 
the  right  of  a  qarrier  to  specially 
contract  that  the  shipper  shall  feed 
and  water  his  live  stock  during  trans- 

Sortation,  being  expressly  recognized 
y  Rev.  St.  [1895]  art  326.  Is  unaf- 
fected by  article  320,  relating  to  the 
carriage  of  freight  generally,  and  for- 
bidding carriers  to  limit  their  com- 
mon-law liability,  even  If  said  ar- 
ticles are  conflicting.  This  is  on  the 
theory  that  an  article  on  the  special 
subject  of  the  duties  and  liabilities 
of  carriers  in  transportation  of  live 
stock  must  govern  the  general  arti- 
cle prohibiting  them  from  restricting 
or  limiting  their  common-la*  liabil- 
ity. 

6».  Chicago,  etc,  R.  Co.  v.  Schuldt, 
66  Nebr.  43,  92  SW  162.    • 

70.  Wisecarver  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  131,  119  NW  632;  Pow- 
ers v.  Chicago,  etc.,  R.  Co.,  130  Iowa 
616,  105  NW  346:  Cincinnati,  etc.,  R. 
Co.  v.  Sanders.  118  Ky.  115,  80  SW 
4S8.  25  KyL  2383;  Pecos,  etc,  R  Co. 
v.  Brooks.  (Tex.  Civ.  A.)  145  SW  649, 
662   felt  Cyc]  supra  note  68. 

faj  In  Iowa  (1)  under  Code  *  2074, 
providing  that  no  contract  shall  ex- 
empt any  railroad  from  the  liability 
of  a  common  carrier  which  would 
exist  had  no  such  contract  been  en- 
tered into,  a  contract  for  the  ship- 
ment of  live  stock,  attempting  to 
limit  the  carrier's  liability  by  pro- 
viding that  the  owner  should  assume 
all  risk  and  expenses  of  feeding,  wa- 
tering,   bedding,    etc.,    and    that    the 


carrier  should  be  exempt  from  liabil- 
ity for  loss  or  damage  arising  from 
heat,  suffocation,  crowding,  etc,  was 
in  violation  of  the  statute,  and  did 
not  relieve  the  carrier  from  liability. 
Pdwers  v.  Chicago,  etc.,  R.  Co.,  139 
Iowa  615,  106  NW  846.  (2)  A  con- 
tract for  the  shipment  of  horses, 
stipulating  that  the  stock  Is  not  to 
be  transported  or  delivered  at  any 
particular  time,  nor  In  season  for  any 
particular  market,  and  that  tho  ship- 
per shall  assume  the  risk  and  ex- 
pense of  feeding*  and  watering  and 
caring  for  the  stock  while  in  cars, 
yards,  etc.,  and  shall  load  and  unload 
the  same  at  his  own  expense  and 
risk,  is  invalid.  Wisecarver  v.  Chi- 
cago, etc.,  R  Co.,  141  Iowa  121,  119 
NW  632. 

4b]  In  Kentucky  under  Const.  { 
,  prohibiting  common  carriers 
from  contracting  for  relief  from  any 
liability  imposed  on  them  by  law, 
provisions  In  a  bill  of  lading  for 
stock,  that  the  shipper  should  feed, 
water,  and  attend  to  the  stock  at  his 
own  risk  while  in  transit  do  not  re- 
lieve the  carrier  of  Its  duty  to  look 
after  the  stock.  Cincinnati,  etc  R 
Co.  v.  Sanders,  118  Ky.  116,  80  SW 
488.  25  KyL.  2383. 

71.  Penalties  for  noaoontpUane* 
with  statute  see  infra  85  995-1007. 

78.  U.  S.  Rev.  St.  (1878)  (I  4386- 
4389. 

[a]  Object  of  statute.— (1)  "The 
statute  Is  a  wise  and  humane  enact- 
ment for  the  benefit  of  live  Btock 
being  shipped  as  interstate  com- 
merce." Louisville,  etc.,  R  Co.  v. 
Stiles,  133  Ky.  786,  789.  119  SW  786. 
134  AmSR  491.  (2)  The  Twenty- 
Eight-Hour  Law  Is  for  the  prevention 
of  cruelty  to  animals.  It  is  not  pri- 
marily for  the  benefit  of  the  owners, 
but  is  restrictive  of  their  rights  and 
cannot  be  waived  except  in  the  man- 
ner and  on  the  contingencies  pro- 
vided in  the  act.  Baltimore,  etc.,  R 
Co.  v.  U.  S.,  220  U.  S.  94,  31  SCt  368. 
65  L.  ed.  384;  Cleveland,  etc.,  R.  Co. 
v.  Hayes,  181  Ind.  87.  102  NB  34,  103 
NE  839.  (3)  "The  primary  purpose 
of  the  act  as  exhibited  by  the  title 
of  the  same  Is  'to  prevent  cruelty  to 
animals  In  transit;'  Its  declared  in- 
tent being  to  prohibit  their  continu- 
ous confinement  beyond  the  period 
of  twenty-eight  hours  except  upon 
the  contingencies  hereinbefore 

stated."  Atchison,  etc.,  R  Co.  v. 
Hill,   (Tex.  Civ.  A.)   171  SW  1028. 

73.  Act  June  29.  1906  (34  U.  S. 
St.  at  L.  807.  c  3594). 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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shall  have  a  lien  on  the  animals  for  food,  care,  and 
water  famished.74  This  statute  in  no  vise  changes 
the  common-law  duty  of  the  carrier  with  reference 
to  live  stock,  except  to  make  certain  and  definite 
how  and  when  such  stock  shall  be  fed,  watered, 
and  rested.™ .  Practically  the  statute  only  makes 
certain  when  and  where  the  common-law  duty  of 
the  carrier  for  the  preservation  and  comfort  of 
its  stock  should  be  exercised.76  Under  this  statute 
it  is  the  duty  of  the  carrier  not  only' to  unload  the 
animals  within  the  stated  period,  but  also  to  pro- 
vide reasonably  suitable  conveniences  for  feeding, 
watering,  and  caring  for  the  animals,  and  a  place 
reasonably  suitable  and  sufficient  to  allow  the  ani- 
mals to  obtain  rest.77  And  although  a  penalty  is 
imposed  for  a  violation  of  this  regulation,  never- 
theless a  failure  to  comply  therewith  is  negligence 
per  se  rendering  the  railroad  company  liable  to  the 
shipper  for  the  resulting  injuries  to  the  animals.7* 
This  principle,  it  seems,  applies,  although  the  ship- 
per did  not  make  a  demand  on  the  carrier  that  it 
should  stop  the  train  to  give  him  an  opportunity  to 
feed,  water,  and  rest  .the  stock.7'  And  even  though 
the  transportation  is  delayed  by  an  aet  of  God, 
the  statute  does  not  relieve  a  railroad  company 
from  liability  arising  from  neglect  properly  to  feed 
and  to  water  animals,  where  there  is  an  entire  ab- 
sence of  evidence  that  the  act  of  God  in  any  way 
interfered  with  the  handling  of  the  stock  or  pro- 
riding  it  with  food  and  water  and  giving  it  such 
care  as  would  insure  its  delivery  at  destination  in 
good  condition.80     Nor  does  the  statute  excuse  a 


carrier  for  keeping  animals  confined  for  the 
length  of  time  specified  without  feed  or  water  if  it 
would  otherwise  be  negligent  so  to  do.81  But  it 
has  been  held  that,  where  the  carrier  has  given  a 
shipment  of  stock  the  rest  required  by  the  statute, 
its  failure  to  give  further  time  does  not  render  it 
liable  in  the  absence  of  a  contract  stipulation  pro- 
viding for  additional  time.88 

Shipment  over  connecting  lines.  The  fact  that 
the  stock  was  shipped  over  connecting  lines,  and 
that  the  connecting  carrier  refused  to  receive  the 
stock  from  the  initial  carrier,  will  not  exonerate  it 
from  the  liability  imposed  by  the  statute,  and  it 
makes  no  difference  that  the  shipper  may  have  a 
remedy  against  the  connecting  carrier  also  for  re- 
fusing to  accept  and  to  unload  the  stock.83 

Limitation  of  liability  by  contract  Although 
there  are  some  decisions  whioh  apparently  have 
reached  the  opposite  conclusion,84  it  has  been  held 
that,  inasmuch  as  the  statute  makes  it  obligatory 
on  the  carrier  properly  to  care  for  and  to  feed  and 
water  stock  in  transit  if  the  shipper  or  custodian 
fails  so  to  do,  the  carrier  cannot  by  any  contract 
relieve  itself  of  liability  for  a  noncompliance  with 
the  statutory  requirements.86 

Extension  of  time  by  shipper.  In  construing  that 
part  of  the  statute  by  virtue  of  which  the  shipper 
is  authorized  to  extend  the  time  to  thirty-six  hours, 
it  has  been  held  that  a  written  indorsement  in-  the 
blank  margin  of  the  bill  of  lading  requesting  an  ex- 
tension of  time  for  confinement  sufficiently  complies 
with  the  requirement  that  the  request  shall  be  writ- 


74.  U.  S.  Rev.  St.  I  4387;  Act  June 
2J.  1908  (34  TJ.  S.  St.  at  L.  697,  c 
3594). 

75.  Louisville,  etc..  R.  Co.  v.  Stiles, 
111  Ky.  786,  lit  SW  78ft,  134  ArnSR 
Ml. 

7S.  Louisville,  etc..  R.  Co.  v.  Stiles. 
133  Ky.  786,  119  SW  78ft,  184  ArnSR 
491. 

77.  Brockway  v.  American  Ex- 
press Co.,  168  Mass.  267,  47  NE  87: 
St.  Louis,  eta.  R.  Co.  v.  Plburn,  SO 
Okl.  262.  120  P  923;  Chesapeake,  etc., 
R.  Co.  v.  American  Exch.  Bank,  92 
Va.  496,  23  SB  936,  44  LRA  449  and 
note. 

78,  TJ.  S. — Southern  Pae.  R.  Co.  v. 
Arnett.  126  Fed.  75.  61  CCA  131. 

Ala. — Southern  R.  Co.  v.  Proctor, 
3  Ala.  A.  413,  57  8  613. 

Ga. — Nashville,  etc.,  R.  Co.  v.  Heg- 
gle,  16  Ga,  210.  12  SB  363,  22  AmSR 
453.        • 

Ky.— Cincinnati,  etc,  R.  Co.  v. 
Gregg-.  80   SW   612,   25  KyL  2329. 

Nebr. — Hale  v.  Missouri  Pac.  R. 
Co.,  36  Nebr.  266,  64  NW  517. 

Okl— St.  Louis,  etc.,  R.  Co.  v.  Pi- 
burn,  30  Okl.    262.  120  P  923. 

S.  C. — Ollllland  v.  Southern  R.  Co., 
15  S.  C.  26.  67  SB  20,  137  AmSR  861, 
37  LRANS   1106. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Raggett,  87  Tex.  322,  28  SW  526; 
Atchison,  etc.,  R.  Co.  v.  Hill,  (Civ. 
A.)  171  SW  1028.  1030  [quot  Cycj; 
Texas,  etc.,  R.  Co.  v.  Berchfleld,  19 
Tex.  Civ.  A.  228,  46  SW  900;  Galves- 
ton, etc..  R.  Co.  v.  Warnken.  12  Tex. 
Civ.  A.  645,  35  SW  73.  And  see  St. 
Louis,  etc..  R.  Co.  v.  Drahn.  (Civ.  A.) 
14J  SW  857  criticising-  but  upholding 
ui  Instruction   on  this  question). 

va. — Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank,  92  Va.  496,  23 
SE  935.  44  LRA  449. 

Wash. — Reynolds  v.  Great  North- 
ern R.  Co..  40  Wash.  163,  172,  82  P 
1*1.  Ill  AmSR  883  rclt  Cyc]. 

Wig. — Burns  v.  Chicago,  etc.,  R. 
Co..  104  Wis.  646,  80  NW  927. 

[a]  This  statute  applies  to  ship- 
■*Sti  of  hoxsas  and  mules.  Chesa- 
peake, etc..  R.  Co.  v.  American  Exch. 
Bank,  92  Va.  495.  23  SE  935,  44  LRA 
W 

lb]  Transportation  wholly  within 
•torts'—The  -  statute   doe*  not  apply 


to  transportation  of  animals  from  a 
point    within'  the    state    to    another 

golnt  in  the  same  state.  TJ.  S.  v. 
last  Tennessee,  etc.,  R.  Co.,  IS  Fed. 
642;  Galveston,  etc.,  R.  Co.  v.  Jones, 
(Tex.  Civ.  A.)   123  SW  787. 

[o]  Computation  of  time— Under  a 
further  provision  that  In  estimating 
such  confinement  the  time  during 
which  the  animals  have  been  con- 
fined on  connecting  roads  from  which 
they  are  received  shall  be  Included, 
a  railroad  company  is  guilty  of  a 
violation  of  the  statute  if  it  falls  to 
give  animals  rest,  feed,  and  water 
when  the  period1  of  twenty-eight 
hours  from  the  time  they  were  last 
fed  expires,  although  they  were  in 
the  possession  of  a  connecting  car- 
rier during  part  of  that  period. 
Cincinnati,  etc.,  R.  Co.  v.  Gregg,  80 
SW  612.   25  KyL  2329. 

[d]  Oars  sufficiently  equipped  for 
giving-  feed  and  water.. — The  statute 
further  provides  that  the  law  shall 
not  apply  to  transportation  in  cars 
In  which  the  animals  can  obtain 
food,  water,  and  an  opportunity  to 
rest.  In  construing  the  provision  it 
was  held  a  question  for  the  Jury  to 
determine  whether  a  railway  com- 
pany was  negligent  In  keeping  horses 
on  carB  thirty-two  hours  without  af- 
fording an  opportunity  to  unload 
and  to  care  for  them.  St.  Louis 
Southwestern  R.  Co.  v.  Dolan,  (Tex. 
Civ.   A.)    77   SW   415. 

7S.  Southern  Pac.  Co.  v.  Arnett, 
126  Fed.  76,  79,  61  CCA  131  (where 
the  court  said:  "No  sound  reason 
occurs  to  us  why  the  shipper  can  be 
deprived  of  his  right  to  recover  for 
damages  which  resulted  from  the 
failure  of  the  defendant  to  discharge 
the  plain  duty  Imposed  upon  it  by 
the  law  because  the  owner  or  ship- 
per of  the  cattle  did  not  make  a  de- 
mand upon  the  defendant  that  it 
should  yield  obedience  to  the  law. 
The  failure  of  a  shipper  to  notify 
or  to  demand  of  a  railroad  company 
that  It  shall  stop  a  train  of  stock 
so  that  he  can  water,  feed,  and  rest 
the  cattle  before  they  have  been  con- 
fined more  than  twenty-eight  hours 
is  not  necessarily  fatal  in  all  cases 
to  his  right  to  recover  for  damages 
caused  by  the  confinement,  if  he  -has 


in  no  way  requested  or  consented  to 
the  continued  confinement  and  trans- 
portation of  the   stock"). 

80.  Chicago,  etc.,  R.  Co.  v.  Slat- 
tery,  76  Nebr.  721.  726,  107  NW  1045, 
124  AmSR  825  (where  the  court  said: 
"A  cause  for  unavoidable  delay  in 
shipment  affords  no  excuse  for  a 
failure  to  exercise  that  degree  of 
care  required  of  a  common  carrier 
in  the  transportation  of  stock").  See 
also  Newport  News,  etc.,  Co.  v.  TJ.  S., 
61  Fed.  488,  9  CCA  579  (holding  that 
the  excuse  of  storm  or  other  acci- 
dental cause  does  not  cover  accident 
to  a  railroad  train  through  negli- 
gence). 

81.  Durrett  v.  Chicago,  etc.,  R. 
Co..  20  N.  M.  114,  148  P  962;  Missouri 
Pac.  R  Co.  v.  Ivy,  79  Tex.  444,  15  SW 
692  (where  it  was  said  that  the  stat- 
ute Is  .not  a  grant  of  privilege  to 
the  carrier  to  allow  it  so  to  confine 
the  stock  whether  it  would  be  negli- 
gent or  not  In  so  doing.  It  was  to 
prohibit  the  confinement,  e'tc,  longer 
than  the  time- named,  etc.  The  ques- 
tion of  negligence,  eta,  is  still  left 
as  at  common  law,  notwithstanding 
the  statute);  Texas,  etc.,  R.  Co.  v. 
McMillen;  (Tex.  Civ.  A.)  183  SW  778. 

82.  Kent  v.  Chicago,  etc.,  R.  Co., 
(Mo.  A.)   176  SW  1105. 

83.  Texas,  etc.,  Co.  v.  Berchfleld, 
19  Tex.  Civ.  A.  228,  46  SW  900. 

84.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc.,  R.  Co.,  41  Fed.  913;  Haner  v. 
Fargo,  166  App.  Dlv.  468,  151  NTS 
913  (holding  that,  where  the  shipper 
agreed  to  unload  the  stock  during 
transportation  whenever  necessary 
and  accompanied  the  shipment,  but 
never  requested  that  it  should  be  un- 
loaded for  rest,  etc.,  the  carrier  Is 
not  liable  for  injuries  caused  by 
confinement  for  more  than  thirty-six 
hours  in  violation  of  the  federal 
statutes,  although  the  carrier  may 
have  a  sufficient  excuse  to  offer  to 
the   federal   authorities). 

8B.  Southern  R.  Co.  v.  Proctor,  3 
Ala.  A.  413,  422.  67  S  613;  Groot  v. 
Oregon  Short  Line  R.  Co.,  34  Utah 
152.  96  P  1019.  See  also  Revnolds  v. 
Great  Northern  R.  Co.,  40  Wash.  163, 
82  P  161,  111  AmSR  883  (holding  that 
the  carrier  is  not  relieved  from  lia- 
bility for  breach  of  duty  to  unload  for 
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ten  and  "separate  and  apart  from  any  printed  bill 
of  lading/  When  a  railroad  company  failed  to 
maintain  pens  for  unloading  stock  so  as  to  comply 
with  the  act  of  congress  prohibiting  the  confine- 
ment of  live  stock  during  transportation  for  more 
than  twenty-eight  hours  without  uhloading,  and  a 
conductor  of  a  stock  train  stated  to  the  shipper 
that,  unless  he  would  sign  a  written  release  extend- 
ing the  time  to  thirty-six  hours,  he  would  unload 
the  cattle  without  pens,  and  the  shipper  signed  the 
release  to  prevent  such  unloading,  the  release  was 
not  invalid  as  having  been  obtained  by  duress  of 
property.8'  A  request  signed  by  the  shipper  with- 
out consideration  to  himself  or  detriment  to  the 
carrier  for  an  extension  of  time  may  be  revoked 
by  him.88  The  refusal  of  the  shipper  to  consent 
to  the  confinement  of  his  cattle  longer  than  twenty- 
eight  hours,  necessitating  their  being  unloaded  in 
infected  pens  and  nonquar&ntined  territory,  is  con- 
tributory negligence  precluding  a  recovery  for  in- 
juries caused  by  improper  dipping,  where  nonin- 
feeted  territory  could  have  been  reached  in  two 
hours  over  the  twenty-eight-hour  period,  which 
would  have  obviated  the  necessity  of  dipping.8* 

[ft  114]  (b)  State  Legislation.90  In  a  number 
of  states  statutes  have  been  enacted  which  are 
very  similar  to  the  federal  legislation  just  consid- 
ered, although  varying  somewhat  in  their  phraseol- 
ogy, from  it  and  from  one  another.*1  If  the  stock 
is  transported  in  cars  which  are  not  properly  con- 
structed for  feeding  and  watering  the  stock,  the 
carrier  may  be  required  to  furnish  places  where  the 
stock  may  be  unloaded,  watered,  and  fed  without 
injury  in  any  kind  of  weather.*2  Under  some 
statutes  the  carrier  is  bound  to  unload  for  watering 


and  feeding  even  against  the  shipper's  protest.** 
Statutes  imposing  on  carriers  the  duty  to  feed  and 
water  live  stock  conveyed  by  them  unless  ■  other- 
wise provided  by  special  contract  authorize  carriers 
to  contract  with  the  shippers  of  animals  that  they 
shall  -attend  to  such  duties  themselves.*4  Under 
some  of  the  statutes  it  is  held  that  failure  of  the 
shipper  to  accompany  the  animals  as  provided  in 
a  special  contract  will  not  relieve  the  carrier  from 
the  duty  to  feed  and  water,*5  while  the  courts  in 
construing  other  statutes  have  taken  the  contrary 
view;*8  and  this  conflict  may  perhaps  be  accounted 
for  by  a  difference  in  the  wording  of  the  statutes.97 
A  connecting  carrier  is  bound  to  take,  knowledge  of 
the  fact  as  to  how  long  a  shipment  of  animals  has 
been  confined  by  the  carrier  from  which  it  received 
the  shipment,  that  it  may  be  able  to  perform  its 
duties  under  statutes  of  this  character,  making  car- 
riers liable  for  confining  animals  more  than  twenty- 
eight  hours  without  food.*8   . 

[ft  115]  (4)  Time  and  Manner  of  Complying 
with  Duty,  if  reasonable  opportunity  for  feeding 
and  watering  is  not  otherwise  afforded,  the  carrier 
should  stop  the  train  for  that  purpose.**  If  unload- 
ing is.  necessary,  it  is  the  duty  of  the  carrier  to 
place  the  cars  where  the  stock  can  be  unloaded  by 
the  persons  in  charge.1  And  at  the-  request  of  the 
shipper  it  is  the  duty  of  the  earner  to'  set  out  the 
car  containing  the  animals  at  an  intermediate 
stopping  place,  if  essential  to  avoid  injury  from 
continuance  of  the  transportation.2  However, 
where  cattle  are  brought  to  the  carrier  for  ship- 
ment in  apparently  good  condition,  the  carrier  is 
nob  liable  for  failing  to  furnish  opportunities  to 
water    them    before    commencing    transportation, 


rest,  food,  and  water  as  required  by 
statute,  by  a  provision  In  the  ship- 
ping: contract  that  the  shipper 
shall  load  and  unload  his  stock  at 
his  own  expense  and  risk  at  any 
place  where  the  same  may  be  un- 
loaded for  any  purpose). 

"Under  the  statute,  the  carrier 
can  not,  by  any  contract  with  the 
shipper,  relieve  Itself  of  the  pre- 
scribed duty  of  feeding:  and  watering 
the  animals.  If  their  owner  or  cus- 
todian fails  to  do  so."  Southern  R. 
Co.  v.  Proctor,  supra. 

86.  Norfolk,  etc.,  R.  Co.  .v.  Steele, 
117  Va.  788,  86  SE  124. 

87.  Kansas  City,  etc,  R.  Co.  v. 
Graham.    (Tex.  Clv.  A.)   146  SW  632. 

88.  Durrett  v.  Chicago,  etc,  R. 
Co..  20  N.  M.  114,  146  P962. 

88.  Kansas  City,  etc.,  R.  Co.  v. 
McCunningham,  (Tex.  Clv.  A.)  149 
SW  420. 

80.     See  also   infra   I   1005. 

91.    See  statutory  provisions. 

[a]  The  purpose  of  statutes  of  the 
character  under  consideration  is  to 
prevent  cruelty  in  the  transportation 
of  animals  as  well  as  dangers  to  the 
public  health  from  inducing-  disease 
in  animals  which  are  to  be  used  for 
food.  Hendrlck  v.  Boston,  etc.,  R. 
Co..  170  Mass.  44,  48  NE  835. 

Jb]  Hot  applicable  to  Interstate 
amenta. — State  statutes  providing: 
for  the  feeding  and  watering  of  stock 
in  transit  have  no  application  to  in- 
terstate shipments.  International, 
etc.,  R.  Co.  v.  Starts,  37  Tex.  Civ.  A. 
61,   82  SW  1071. 

[c]  Effect  of  qnarantlne  regula- 
tions.—Pub.  St.  c  207  |  56,  which 
provides  that  railroad  companies 
shall  not  confine  animals  In  cars  for 
more  than  twenty-eight  consecutive 
hours,  is  not  superseded  by  an  order 
of  the  board  of  cattle  commissioners 
forbidding  a  railroad  fronD  unloading 
any  neat  cattle  for  any  purpose 
whatever  except  upon  written  permit 
from  the  board,  at  any  place  except 
certain    designated    quarantine    sta- 


tions. Hendrlck  v.  Boston,  etc,  R. 
Co.,  170  Mass.  44,  48  NE  835. 

88.  International,  etc,  R.  Co.  v. 
McRae.  82  Tex.  614,  18  SW  672,  27 
AmSR  926  (construing  Rev.  St.  art 
284). 

98.  Nashville,  etc,  R.  Co.  v. 
Parker,  123  Ala.  683,  27  S  323.        ' 

94,  Ft.  Worth,  etc.,  R.  Co.  v.  Dag- 
gett, 87  Tex.  822,  28  SW  525;  Gulf, 
etc.,  R.  Co.  v.  Winn,  (Tex.  Civ.  A) 
178  SW  697;  DicHerson  v.  San  An- 
tonio, etc,  R.  Co.,  (Tex.  Clv.  A.)  170 
SW   1046. 

95.  Mlllan  v.  Southern  R.  Co.,  58 
S.  C.  247,  86  SE  571;  Crawford  v. 
Southern  R.  Co.,  56  S.  C.  136,  34  SE 
80;  Comer  v.  Columbia,  etc.,  R.  Co., 
52  S.  C.  86,  61,  29  SB  637  (where  it 
was  said  that  a  contention  that  the 
carrier  was  not  liable  because  of 
the  shipper's  default  "Ignores  the  ex- 
press provision  of  the  section  of  the 
Revised  Statutes  above  referred  to, 
by  which  the  railroad  company,  in 
case  of  default  of  the  owner  or  the 
cattle  in  performing  this  duty,  is 
required  to  perform  the  same  at  the 
expense  of  the  owner,  giving  the 
company  a  lien  on  the  cattle  to  re- 
imburse Itself  for  such  ex- 
pense"). 

98.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc.,  R.  Co.,  41  Fed.  913  (under  a 
statute  of  Texas  which  provides  that 
it  shall  be  the  duty  of  the  common 
carrier  to  feed  and  water  live  stock 
during  the  time  of  conveyance,  un- 
less otherwise  provided  by  special 
contract);  Burgher  v.  Chicago,  etc., 
R  Co.,  106  Iowa  335,  76  NW  192 
(under  a  statute  which  makes  It  a 
misdemeanor  for  any  railway  com- 
pany or  custodian  of  animals  to  con- 
fine the  same  in  cars  for  a  longer 
period  than  twenty-eight  consecutive 
hours  without  unloading  for  rest, 
water,  and  feed,  unless  delayed  by  a 
storm  or  other  accidental  cause): 
Grieve  v.  Illinois  Cent.  R.  Co..  104 
Iowa  669,  668,  74  NW  192  (decided 
under  the  same  statute;   where  the 


court  said:  "If  the  owner  under- 
takes to  oversee  the  transportation 
of  his  stock  and  attend  to  loading 
and  unloading  It,  feeding  and  water- 
ing it,  whether  by  contract  or  vol- 
untarily, and  It  suffers  injury 
through  his  fault,  he  cannot  recover, 
though  the  contract  ln.no  way  re- 
lieves the  company  from  liability"). 

97.  See  cases  supra  notes  95, 
96. 

98.  Comer  v.  Columbia,  etc.,  R. 
Co.,  52  S.  C.  36,  29  SE  637. 

99.  Gulf,  etc.,  R.  Co.  v.  Gann,  8 
Tex.  Clv.   A.    620,   28    SW  849. 

1.  Brockway  v.  American  Express 
Co.,  168  Mass.  257,  47  NE  87:  Burns 
v.  Chicago,  etc,  R.  Co.,  104  Wis.  646, 
80    NW    927. 

[a]  If  by  the  carrier"*  own  negli- 
gent act  he  is  unable  to  place  the 
cars  for  necessary  unloading  In 
transit  he  will  be  liable  for  conse- 
quent damages.  Bills  v.  New  York 
Cent.   R.   Co.,   84   N.   Y;.  6. 

[b]  Unloading  for  improvement  in 
market, — A  carrier  of  live  stock,  re- 
quired by  contract  or  by  common 
law  to  exercise  proper  care  for  the 
preservation  of  live  stock  in  trans- 
portation, need  not  permit  the  ship- 
per to  unload  the  stock  for  two 
weeks,  to  Improve  the  stock  and 
make  it  more  suitable  for  market; 
and  the  right  of  a  shipper  to  such 
a  privilege  must  be  expressed  In  his 
contract  of  shipment.  Banks  v. 
Chicago,  etc.,  R.  Co.,  153  Mo.  A.  469, 
134   SW  1071. 

[c]  Where  a  railroad  oompany  fnr- 
nlshea  a  Shipper  an  entire  oar  with- 
out any  agreement  for  any  layout 
along  the  route,  the  shipper,  although 
he  has  agreed  to  care  for  the  ani- 
mals, is  not  entitled  to  have  the  car 
stopped,  save  by  abandoning  the 
contract  and  arranging  for  the  use 
of  the  car  for  a  longer  time.  Illinois 
Cent.  R.  Co.  v.  Peterson,  68  Miss. 
454.  10  S  43,  14  LRA  650. 

3.  Coupland  v.  Housatonlc  R.  Co.. 
61  Conn.   631.  23  A  870,  15  LRA  534. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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unless  notified  of  the  necessity  thereof.8  And  the 
times  when,  and  places  where,  rest  and  refresh- 
ment may  be  necessary  must  be  left  to  the  judg- 
ment of  the  earrier,  and  not  the  shipper,  who  can- 
not demand  of  the  carrier,  that  it  feed  the  live  stock 
at  any  particular  time  or  place.4  While  the  car- 
rier is  bound  to  afford  proper  facilities  and  reason- 
able opportunities  for  rest,  feed,  and  water,  it  is 
not  required  to  supply  these  on  a  mere  demand  of 
the  shipper  without  regard  to  the  reasonableness 
or  necessity  of  such  demand.5  This  is  so  notwith- 
standing the  contract  of  shipment  requires  the 
shipper  to  feed,  water,  and  care  for  the  stock  at 
his  own  risk  and  expense.6  But,  where  the  carrier 
has  established  a  usage  of  unloading  at  a  particu- 
lar place  for  the  proper  care  and  necessary  preser- 
vation of  certain  live  stock,  the  shipper,  in  deliv- 
ering his  stock  to  the  carrier  for  transportation 
without  any  notice  of  a  change  of  usage,  has  the 
right  to  expect  that  such  usage  on  the  part  of  the 
earlier  will  be  observed,  and  if  it  is  not  observed, 


resulting  in  loss  to  the  shipper,  he  may  hold  the 
carrier  responsible  for  such  loss.7  While  the  car- 
rier's duty  does  not  require  it  to  keep  water  on 
hand  in  its  pens  at  all  times  and  under  all  circum- 
stances,8 such  duty  is  not  discharged  by .  stopping 
at  places  where  there  are  no  such  facilities,  or 
where  neither  food  nor  water  is  obtainable.*  Nor 
is  the  carrier's  duty  discharged  by  showing  that 
unwholesome  water  -furnished  was  the  water 
offered  by  that  section  of  the  country  where  it 
appears  that  it  was  not  impossible,  by  reasonable 
efforts,  to  furnish  wholesome  water  for  the  stock.10 
If  the  shipper  accompanies  his  stock  and  assumes 
to  -give  them  personal  eare  during  transportation, 
he  must  perform  his  duty  with  reasonable 
diligence,'1 .  •     , 

[|  116]  •&.  Duty  •f-Jftowaring  Overheated  Ani- 
mals. The  duty  of  showering  or  throwing  water 
over  hogs  or  other  animals-  tiuwt  become,  or  are 
likely  to  become,  overheated'  during-'  transportation 
rests  on  the  carrier  who  has  control  of  tho  tfaeili- 


8.  San  Antonio,  etc,  R.  Co.  v. 
Chlttlm.  (Tex.  Civ.  A.)  186  SW  747, 
760  (where  It  was  said:  "There  is 
much  force  in  appellant's  contention 
that,  when  live  stock  la  tendered  for 
shipment,  the  carrier  may  assume  that 
they  are  then  in  proper  condition  as 
to  feed  and  water  to  be  started  on 
their  Journey,  in  the  absence  of  In- 
formation derived  by  It  in  some  way 
to  the  contrary.  It  would  certainly 
be  unjust  to  hold  that  a  party  may 
tender  cattle  for  shipment  already 
famishing  for  water,  and,  concealing 
such  fact  from  the  carrier,  allow  the 
cattle  to  be  started,  and  then  recover 
damages  for  its  falling-  to  provide 
water  for  them  before  they  started. 
The  carrier  may,  however,  obtain 
knowledge  of  the  wants  of  the  cattle 
by  other  means  than  by  notice  or 
request  front-  the  shipper,  as  for  ex- 
ample from  the  detention  of  them  in 
the  pens  for  so  long  a  time  as  would 
suggest  the  necessity").  And  see 
Texas,  etc.,  R.  Co.  v.  Stribling,  (Tex. 
Civ.  A.)  34  SW  1002  (holding  that, 
under  statute  imposing  a  penalty  for 
failure  to  properly  care  for  stock  in 
shipment,  the  carrier  has  the  right 
to  act  on  the  presumption  that  the 
stock  la  In  proper  condition  when 
tendered,  and  Is  not  required  to 
water  or  feed  oftener  than  would  be 
done  by  an  ordinarily  prudent  man 
in  the  care  of  his  own  stock). 

4w  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Mitchell.  101  Ark.  289,  142 
SW.168,    37   LRANS   546. 

Ga. — Nashville,  eta.  R.  Co.  v.  Heg- 

Jie.  86  Ga.  210,  12  SB  363,  22  AmSR 
63. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Peterson.  68  Miss.  464,  10  S  43,  14 
LRA  55  0. 

Mo. — McAlister  v.  Chicago,  etc,  R 
Co.,  74    Mo.   361. 

N.  T. — Penn  v.  Buffalo,  etc.,  R.  Co., 
45  N.  Y.  204,  10  AmR  35S. 

And  see  Regan  v.  Adams  Express 
Co.,  49  La.  Ann.  1679,  22  S  835  (hold- 
ing that  the  carrier  is  not  bound  to 
have  facilities  for  unloading  imme- 
diately at  an  intermediate  stopping 
place,  and  the  shipper  cannot  com- 
plain that  delay  in  completing  the 
transportation  is  occasioned  by  the 
setting  out  of  the  car  containing  the 
animals). 

[a]  WUn  the  contract  Is  silent  am 
to  the  places  where  the  animals  axe 
to  be  fed  and  watered,  an  oral 
agreement  between  an  agent  and  the 
shipper  that  they  shall  be  fed  and 
watered  at  a  certain  place,  and 
which  is  in  accordance  with  the 
usage  of  the  carrier, 
him.  Lowenstein  v. 
M  Mo.  A.  68. 

8.  Regan  v.  Adams  Express  Co., 
49  La.  Ann.  1S79,  22  S  836:  Keat  v. 
Chicago,  etc.,  R.  Co.,  98  Nebr.  641, 
164  NW  220;  Missouri,  etc,  R  Co. 
v.  Clark.  36  Tex.  Civ.  A.  189,  79  SW 
827. 


r.ls   binding  on 
Wabash  R.  Co., 


[a]  Burden  of  proving*  reasonable- 
US*—  The    burden    of    showing    the 

reasonableness  of  the  demand  is  on 
the   shipper.     Regan   v.    Adams    Ex- 

?ress    Co.,    49    La.    Ann.    1579,    22    8 
36. 

[b]  Question  for  Jury. — Whether  a 
particular  request  or  Instruction  of 
the  shipper  is  reasonable  or  unrea- 
sonable Is  a  question  for  the  Jury. 
Keat  v.  Chicago,  etc.,  R.  Co.,  98  Nebr. 
641,  164  NW  220. 

6.  Illinois  Cent,  R.  Co.  v.  Peter- 
son. 68  Miss.  464,  10  S  48,  14  LRA 
660  (holding  that,  where  a  railroad 
company  under  a  special  contract 
furnishes  an  entire  car,  in  which 
stock  may  be  fed  and  watered,  to  a 
shipper  who  loads  It  with  "emigrant 
movables"  and  several  horses,  the 
contract  requiring  him  to  load  the 
car  and  accompany  it,  and  feed, 
water,  and  care  for  the  stock  at  his 
own  risk  and  expense,  and  exempt- 
ing the  company  from  liability  for 
delays,  and  there  Is  no  agreement  as 
to  any  layout  along  the  route,  the 
shipper  does  not,  in  the  absence  of 
a  custom  to  that  effect,  acquire  by 
such,  contract  the  right  to  have  the 
car  stopped  and  laid  out  so  that  he 
may  rest  his  horses,  and  thus  save 
them  from  suffering  and  death,  but 
can  only  secure  such  delay  by  aban- 
doning the  contract,  or  by  contract- 
ing anew  for  the  use  of  the  car  for 
a  longer  time):  McAlister  v.  Chi- 
cago, etc.,  R.  Co.,  74  Mo.  351,  360 
(holding  that  a  contract  of  this 
character  imposes  on  the  shipper 
the  duty  of  loading  and  unloading, 
whenever  and  wherever  the  exi- 
gencies of  the  transportation  may 
render      the      same      necessary      and 

?  roper.  "Such  a  provision,  manl- 
estly,  was  never  Intended,  nor  can 
it  be  Justly  held  to  deprive  the  rail- 
road company  of  Its  Just,  rational 
and  necessary  discretion  of  deter- 
mining when  the  exigencies  of  trans- 
portation may  require  the  same  to 
be   done"). 

7.  St  Louis  Southwestern  R.  Co. 
v.  Mitchell.  101  Ark.  289,  142  SW  168, 
37  LRANS  546. 

8.  San  Antonio,  etc.,  R.  Co.  v. 
Chlttlm.    (Tex.   Civ.  A.)   135  SW  747. 

9.  Groot  v.  Oregon  Short  Line,  R. 
Co..  34  Utah  152,  96  P  1019. 

10.  Chicago,  etc.,  R.  Co.  v.  Mitch- 
ell. (Tex.  Civ.  A.)  86  SW  286  (hold- 
ing that  It  is  prima  facie  negli- 
gence for  a  carrier  of  live  stock  to 
give  the  stock  alkaline  water,  in- 
jurious In  Its  effect,  and  it  does  not 
devolve  on  the  shipper  to  show  that 
the  carrier  did  not  know  that  the 
cattle  were  not  accustomed  to  such 
water,  where  the  carrier,  from  the 
contract  of  shipment,  must  have 
known  that  the  stock  came  from  a 
place  outside  of  the  alkaline  region). 

11.  111.— Toledo,  etc.,  R.  Co.  v. 
Thompson.    71    111.    434. 

Iowa. — Blair    v.    Wells,    156    Iowa 


190,   135    NW   616. 

Nebr. — Union  Pae.  R.  Co.  v.  Lan- 
gan.  52  Nebr.  105,  71  NW  979. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Wehr- 
man.  25  Okl.  147,  108  P  828. 

Tex. — St.  Louis,  etc,  R  Co.  v. 
Turner,  1  Tex.  Civ.  A.  626,  20  SW 
1008. 

[a]  Tacts  not  amounting  to  negUU  . 

Senoe.— (1)  A  shipper  of  stock  who 
y  the  contract  agrees  to  accompany 
and  care  for  the  stock  is  not  guilty 
of  a  breach  of  the  contract  because, 
when  by  reason  of  the  breaking  of 
one  car  it  is  stopped  on  the  way  by 
the  carrier,  he  proceeds  with  the  re- 
training cars,  leaving  the  disabled1 
car  to  the  care  of  the  railroad  com- 
pany. Union  Pac.  R  Co.  v.  Langan, 
62  Nebr.  105.  71  NW  979.  (2)  It  is 
not  negligence  for  a  live  stock  ship- 
per, accompanying  the  stock  to  feed, 
water,  unload,  and  take  care  thereof,, 
not  to  remain  in  the  car  with  the 
stock  while  the  train  is  in  motion, 
to  prevent  or  to  extinguish  any  fire 
that  may  occur,  while  the  contract 
provides  that  the  shipper  shall  re- 
main seated  in  the  caboose  while  the 
train  Is  In  motion.  Chicago,  etc.,  R 
Co.  v.  Wehrman,  25  Okl.  147,  106  P 
328.  (3)  If  the  animals  are  not  suf- 
fering from  want  of  water  at  a  par- 
ticular stopping  place,  the  shipper 
will  not  be  negligent  In  waiting  to 
water  them  at  the  next  stopping 
place,  in  the  absence  of  knowledge 
that  water  at  the  next  place  is  not. 
available.  Toledo,  etc,  R.  Co.  v. 
Thompson,  71  111.  434.  (4)  And  he 
can  under  such  circumstances,  hold 
the  carrier  liable  for  failure  to  fur-, 
nlsh  him  reasonable  opportunity  to 
water  where,  before  reaching  the 
next  stopping  place,  there  is  unusual 
delay  because  of  the  carrier's  negli- 
gence. St.  Louis,  etc.,  R  Co.  v.  Tur- 
ner, 1  Tex.  Civ.  A.  625,  20  SW  1008. 
(-5)  Where  the  shipper  fed,  watered, 
and  blanketed  the  horses,  and  ad- 
ministered such  remedies  as  he  could 
command  on  the  first  appearance  of 
sickness  among  them,  and  finally 
telegraphed  ahead  for  a  veterinary 
surgeon  to  come  to  his  assistance,  he 
was  not  guilty  of  contributory  negli-, 
gence.  Blair  v.  Wells,  155  Iowa  190, 
135    NW    615. 

[b]  Pacts  snowing  negligence, — 
A  shipper  of  cattle,  whose  contract 
provided  that  he  assumed  all  risk 
and  expense  of  feeding  and  watering 
them  while  in  cars  or  pens,  cannot 
recover  for  damages  to  them  from 
want  of  water  while  at  the  station 
from  which  they  were  shipped, 
where  they  were  In  pens  from  the 
forenoon  till  they  were  loaded  dur- 
ing the  night,  although  the  carrier's 
agent,  when  asked  about  watering 
them,  told  the  shipper  there  was  no 
water  In  the  pens;  the  shipper  not 
testifying  that  he  asked  for  water  to 
be  furnished  him,  and  stating  that 
he    made    no    effort    to    water    them 
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ties  for  so  doing;11  and  this  is  so,  although  the  ani- 
mals were  overcrowded  in  loading,  where  it  under- 
takes their  transportation  with  knowledge  of  that 
fact.1*  The  susceptibility  of  hogs  to  overheating, 
and  the  danger  of  death  resulting  therefrom  is  not 
a  common-law  exception,  within  the  term  ."proper 
vice"  of  the  animal  or  inherent  weakness  over 
which  the  carrier  would  have  no  control.14  If 
water  is  scarce  on  the  line  of  a  railroad  so  that  it 
cannot  be  provided  for  the  purpose  of  applying  to 
animals  shipped  in  its  cars  when  necessary,  it  is 
the  duty  of  the  company  to  inform  shippers  of  the 
fact  before  they  ship;  and  if  such  information  is, 
withheld  and  animal's  are  shipped  and  die  on* the. : 
route  for  want  of  water,  the  company  will  '.be.  • 
liable.15  How  frequently  animals*  should;  "be;  Show- 
ered necessarily  depends  o»  €^B**conaition  of  the 
weather  and  on  their  teonditijn:  This  duty  it 
has  been  held  is'.op^  which  'cXnnot  be  evaded  by  a 
custom  of  {he  '•girneY*7'  or  by  a  special  contract.18 
Andv  ih'-iMTfi  etenf,  a  contract  requiring  the  shipper 
to  water,  arid  feed  his  animals  means  no  more  than 
that  tfie  shipper  shall  see  that  the  stock  is  furnished 
with  such  food  and  water  as  is  required  for  con- 
sumption; it  does  not  impose  on  him  the  duty  of 
showering  the  animals  to  keep  down  their  tem- 
perature. All  that  can  be  exacted  of  the  ship- 
per accompanying  the  animals  is  that  he  shall  keep 
the  employees  of  the  carrier  advised  as  to  the  con- 
,  dition  of  the  stock,  so  that  they  may  apply  water  as 
necessary;*0  and  where  the  carrier's  employees 
know  the  state  of  the  weather  and  that  animals  in 
transit  are  suffering  from  heat,  the  shipper  is  not 
required  to  call  attention  to  conditions  with  which 
they  are  acquainted,  but  may  rely  on  them  to  dis- 


charge their  plain  duty  of  showering  as  the  condi- 
tion of  the  animals  requires.11 

[i  117]  e.  Duty  of  Complying  with  Quarantine 
Regulations.  Where  quarantine  regulations  pro- 
vide that  shipments  of  cattle  originating  in  the 
quarantine  area  must  be  dipped  before  transpor- 
tation to  points  outside  of  that  area,  the  duty  of 
complying  with  these  regulations  is  primarily  on 
the  shipper,  and  the  duty  of  dipping  the  cattle  is 
no  part  of  the  contract  of  shipment.21  The  carrier 
is  under  no  obligation  to  dip  cattle  unless  charged 
with  that  duty  by  special  contract  or  otherwise. 

[4  118]  f.  Care  Required  in  Respect  of  Sick  or 
Pregnant  Animals.  Damages  due  to  a  sick- 
ness of  animals  not  occasioned  by  the  carrier's  neg- 
ligence will  not  be  chargeable  to  the  carrier.24  So 
in  the  absence  of  notice  or  of  facts  sufficient  to 
charge  a  carrier '  with  knowledge  that  mares  or 
cows  shipped  are  pregnant,  such  condition  is  a 
hidden  or  concealed  defect,  and  the  carrier  in  hand- 
ling the  shipment  will  not  be  charged  with  greater 
care  than  that  ordinarily  exercised  in  handling  such 
animals  that  are  not  pregnant.28  Where  the  car- 
rier carries  such  animals  without  negligence  on  his 
part  there  can  be  no  liability  for  injuries  due  to 
such  causes.16  But  in  order  to  render  the  carrier 
liable  for  depreciation  in  market  value,  due  to 
abortions  caused  by  the  carrier's  negligence,  it  is 
not  essential  that  the  carrier  should  have  had 
notice  at  the  time  of- the  shipment  that  the  animals 
were  pregnant.27 

[$  119]  O.  Duty  as  to  Loading  and  Unloading28— 
1.  Inanimate  Freight — a.  The  General  Rule.  The 
carrier  is  bound  to  furnish  proper  facilities  for  the 
loading  and  unloading  of  freight.2*    It  is  also  the 


there  because  he  did  not  think  they 
were  suffering-.  St.  Louis  South- 
western R.  Co.  v.  Hunt,  (Tex.  Civ. 
A.)  81  SW  322. 

19.  Ill— Toledo,  etc.,  R.  Co.  v. 
Hamilton,  76  111.  291;  Toledo,  etc.,  R. 
Co.  v.  Thompson,  71  111.  434;  Illinois 
Cent.  R.  Co.  v.  Adams,  42  111.  474,  92 
Arr.D  86. 

Iowa. — Peck  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  187.  116 
NW  111S,  128  AmSR  186,  16  LRANS 
883  and  note. 

Mich. — Wallace  v.  Lake  Shore,  etc., 
R.  Co.,  133  Mich.  633.  95  NW  760. 

Mo. — Bell  v.  Chicago,  etc.,  R.  Co., 
<A.)  171  SW  41  [clt  Cyc]. 

Oh. — Lake  Shore,  etc..  R.  Co.  v. 
Gibson.  28  Oh.  Or.  Ct.  638. 

Tex. — Pecos,  etc.,  R.  Co  v.  Morrl- 
«on.  (Civ.  A.)  169  SW  1098., 
'  "It  Is  the  custom  of  the  railroad 
agents  to  make  this  application  of 
water,  and  it  Is  most  reasonable  and 
Just  that  It  should  be  their  duty,  for 
their  employers  own  the  trains,  the 
tanks  and  the  water  within  them, 
and  have  entire  and  exclusive  con- 
trol of  all  the  movements  and  stop- 
pages of  the  trains,  w4th  which  no 
shipper  can.  In  the  slightest  degree. 
Interfere.  Were  It  not  so,  who  can 
estimate  the  derangement  to  which 
trains  would  be  subjected,  did  every 
shipper  control  tts  movements. — did 
he  have  the  power  to  stop  it  for  any 
purpose  or  appropriate  water  at  an 
inconvenient  or  improper  station 
when  there  might  be  but  a  scanty 
supply  not  in  excess  of  the  necessi- 
ties of  the  boilers?  Good  policy  and 
a  due  regard  to  the  operations  of  the 
trains,  require  that  this  duty  of 
watering  live  hogs  in  the  manner  de- 
scribed in  the  evidence  should  de- 
volve upon  those  who  manage  the 
trains,  and  not  upon  the  shippers  of 
such  stock."  Illinois  Cent.  R.  Co.  v. 
Adams.   42  111.   474,   487,  92  AmD  86. 

13.  Lake  Shore,  etc.,  R.  Co.  v. 
Gibson,  28  Oh.  Clr.  Ct.  538. 


14.  Pecos  R.  Co.  v.  Morrison, 
(Tex.  Civ.  A.)  169  SW  1098.  Com- 
pare Infra  I  149. 

IB.  Toledo,  etc.,  R.  Co.  v.  Thomp- 
son, 71  111.  434. 

16.  Peck  v.  Chicago  Great  West- 
ern R.  Co.,  138  Iowa  187.  116  NW 
1118.  128  AmSR  185,  16  LRANS  883. 

17.  Lake  Shore,  etc.,  R.  Co.  v.  Gib- 
son, 28  Oh.  Clr.  Ct.  638  (holding  that 
it  is  proper  to  exclude  testimony  of- 
fered for  the  purpose  of  showing 
that  defendant  was  not  accustomed 
to  sprinkle  or  drench  hogs  In  transit 
during  the  night  or  during  the  day, 
unless  ordered  by  the  shipper). 

18.  Illinois  Cent.  R.  Co.  v.  Adams, 
42  111.  474,  92  AmD  85  (holding  that 
failure  of  the  conductor  to  throw 
water  on  hogs  which  were  being 
transported  and  which  were  In  dan- 
ger of  dying  from  heat  amounted  to 
gross  negligence,  and  no  contract 
rould  protect  the  railroad  company 
from  liability  therefor). 

19.  Illinois  Cent.  R.  Co.  v.  Adams, 
42  III.  474.  92  AmD  85;  Peck  v.  Chi- 
cago Great  Western  R.  Co.,  138  Iowa 
187,  115  NW  1113,  128  AmSR  185.  16 
LRANS  883;  Pecos  R.  Co.  v.  Morri- 
son,  (Tex.)   169  SW  1098. 

"The  phrase,  'feeding  and  water- 
ing.' as  used  in  the  contract,  has 
reference  alone  ...  to  the  ordi- 
nary sustenance  such  animals  require 
in  the  course  of  transportation,  while 
the  negligence  complained  of,  and 
for  which  the  railroad  company  Is 
sought  to  be  charged,  is  the  appli- 
cation of  water  externally  to  hogs 
confined  In  cars,  causing  them  to 
become  much  heated,  and  from  which 
speedy  death  ensues  if  they  are  not 
promptly  relieved  by  this  applica- 
tion." Illinois  Cent.  R.  Co.  v.  Ad- 
ams,   42   111:   474.   487,   92  AmD  85. 

30.  Peck  v.  Chicago  Great  West- 
ern R.  Co.,  138  Iowa  187,  116  NW 
1113.  128  AmSR  186,  16  LRANS  883 
and  note  (in  which  it  was  said  that 
the  shipper  is  not  required  to  harass 


and  annoy  employees  of  the  carrier, 
but  It  Is  sufficient  that  he  calls  their 
attention  to  the  condition  of  the  hogs 
and  the  necessity  of  plenty  of  water 
to  keep  them  cool,  and  he  has  the 
right  to  rely  upon  the  discharge  by 
them  of  their  plain  duty  of  shower- 
ing, as  their  condition  may  require). 

81.  Peck  v.  Chicago  Great  west- 
ern R.  Co.,  138  Iowa  187.  115  NW 
1118,  128  AmSR  185,  16  LRANS  883. 

S3.  Clegg  v.  Gulf,  etc.,  R.  Co.,  104 
Tex.  280,  137  SW  109;  Texas,  etc.,  R 
Co.  v.  Crowder,  (Tex.  Civ.  A.)  165 
SW  116. 

93.  Texas,  etc.,  R.  Co.  v.  Crowder, 
(Tex.  Civ.  A.)  165  SW  116. 

34.  Schoenfeld  v.  Louisville,  etc., 
R.  Co.,  49  La.  Ann.  907.  21  S  592. 

SS.  Missouri,  etc.,  R.  Co.  v.  Han- 
cock. 26  Okl.  264.  109  P  220:  Gulf, 
etc.,  R.  Co.  v.  Staton,  (Tex.  Civ.  A) 
49  SW  277;  Missouri  Pac.  R.  Co.  v. 
Fagan,   (Tex.  Civ.  A.)  27  SW  887. 

86.  Gulf.  etc..  R.  Co.  v.  Staton. 
(Tex.  Civ.  A.)  49  SW  277. 

87.  New  York,  etc.,  R.  Co.  v.  Es- 
till, 147  U.  S.  591.  18  SCt  444,  37  L 
ed.  292  raff  41  Fed.  849]:  McCune  v. 
Burlington,  etc..  R.  Co.,  52  Iowa  600, 
603,  3  NW  615:  Gulf,  etc.,  R.  Co.  v. 
Staton,    (Tex.  Civ.  A.)   49   SW  277. 

•'It  would  certainly  be  most  un- 
reasonable to  require  shippers  of  live 
stock  to  seek  the  agent  of  the  car- 
rier and  make  known  the  physical 
condition  of  his  stock,  and  for  fail- 
ure to  do  this  discharge  the  carrier 
from  all  liability  for  negligence.  As 
well  require  each  passenger,  upon 
purchasing  his  ticket,  or  upon  board- 
ing the  train,  to  make  known  his 
physical  condition,  so  that  the  car- 
rier might  exercise  more  care  In  run- 
ning the  train  to  avoid  collisions,  or 
accidents  from  other  causes."  Mc- 
Cune v.  Burlington,  etc.,  R  Co.,  supra. 

38.  Duty  of  cantor  by  water  as  to 
stowag-e  and  discharge  of  cargo  see 
Shipping  [36  Cyc  249,  268]. 

99.     Yazoo,  etc.,  R.  Co.  v.  Crawford. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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primary  duty  of  the  carrier  to  load  and  unload 
freight  delivered  to  it  for  transportation,  and  to 
deposit  it  in  a  suitable  place  at  which  the  con- 
signee can  receive  it;  and  it  will  generally  be 
liable  for  loss  or  injury  to  goods  sustained  in  the 
performance  of  this  duty,80  unless  the  shipper  vol- 
untarily binds  himself,  either  by  an  express  or  im- 
plied agreement,  to  do  the  unloading  himself.'1 
The  company  ordinarily  cannot  by  any  regulation 
impose  its  duty  on  the  shipper,  nor  require,  as  a 
condition  of  transportation,  that  the  shipper  shall 
enter  into  a  contract  to  perform  this  duty  himself.12 
So  it  has  been  held  that,  even  though  the  carrier 
in  loading  uses  appliances  furnished  by  the  ship- 
per himself  it  will  be  liable  for  injuries  resulting 
from  defects  in  the  appliances,  if  the  appliances 
were  under  the  exclusive  control  of  the  carrier  and 
there  was  no  assumption  of  responsibility  on  the 
part  of  the  shipper.  And  although  the  shipping 
contract  contains  a  provision  that  the  carrier  shall 
not  be  liable  for  loss  or  injury  occurring  on  a  con- 
necting line,  such  provisions  will  not  exempt  it 
from  liability  for  loss  or  injury  caused  by  its  im- 
properly loading  on  its  cars  goods  offered  for 
transportation.** 

[I  120]  b.  Exceptions  to  Bole.  However,  by  cus- 
tom or  usage,  an  exception  to  the  rule  usually  ob- 
tains in  the  case  of  bulky  freight  in  carload  lots. 
In  the  case  of  shipments  of  this  character,  the 
carrier  is  not  required  to  remove  it  from  the  car, 
but  may  deliver  the  car  in  a  safe  and  convenient 

107  Miss.  356.  367.  65  S  462.  LRA1915C 
250:  St.  Louis  Southwestern  R.  Co. 
v.  Woldert  Grocery  Co.,  (Tex.  Civ. 
A,)   144  SW  1194. 

"The  railroad  company  cannot  hold 
Itself  out  as  a  common  carrier  of 
logs,  and  refuse  the  shipper  the  right 
to  load  his  own  logs  and  escape  the 
responsibility  of  a  wrongful  perform- 
ance of  duty  by  an  agency  employed 
by  it  to  discharge  this  function.  It 
most  either  provide  for  loading  logs 
Itself,  or  it  must  allow  the  shipper 
to  load  them,  and  furnish  the  facili- 
ties for  that  purpose."  Yazoo,  etc, 
R.  Co.  v.  Crawford,  supra. 

30.  Ark. — St  Louis,  etc.,  R.  Co.  v. 
Budglns  Produce  Co.,  118  Ark.  398, 
177  SW  400.  401  Celt  Cyc];  Little 
Rock,  etc..  R.  Co.  v.  Bruce,  65  Ark. 
65.    17    SW    363    (under   statute    ex- 


position for  unloading  ait  the  place  designated  by ' 
the  contract,  or,  in  the  absence  of  such  designa- 
tion, on  its  sidetrack  in  the  usual  and  customary 
place  for  unloading  by  consignees.89  This,  taken 
in  connection  with  a  readiness  on  the  part  of  the 
carrier  to  permit  the  consignee  to  take  possession, 
will  relieve  the  carrier  from  further  obligation  -as 
such,  although  it  will  still  be  bound  in  the  capacity 
of  warehouseman  to  exercise  reasonable,  care  for 
the  safekeeping  of  the  goods.86  And  aside  from 
customary  usage  a  consignee  may  by  contract,  ex- 
press or-  implied,  assume  the  duty  of  unloading  this 
class  of  freight87  And  if  the  shipper  voluntarily 
assumes  the  duty  of  loading  or  unloading,  either 
by  virtue  of.  special  contract  or  in  the  absence  of 
such  contract,  or,  where  such  duty  is  imposed  on 
him  by  custom  or  usage,  and  loss  or  injury  results 
from  an  improper  performance  of  the  duty,  the 
carrier  of  course  is  not  liable.88 

Oars  delivered  off  carrier's  premises.  The  gen- 
eral rule  requiring  the  carrier  to  load  and  unload 
shipments  is  not  applicable  to  a  case  where  the 
cars  are  not  to  be  loaded  or  unloaded  ah  the  sta- 
tion or  on  the  lands  and  tracks  of  the  carrier. 
Where  cars  are  delivered  on  a  private  siding  off 
the  land  of  the  carrier,  it  is  under  no  obligation  to 
unload  them.8* 

Duty  to  remove  within  reasonable  time.  While 
a  carrier  owes  to  a  shipper  the  duty  to  furnish  him 
with  reasonable  facilities  and  opportunity  for  un- 
loading goods  shipped  in  carload  lots,  the  shipper 


pressly  so  providing). 

Minn. — Davis  v.  New  York,  eta,  R. 
Co.,70  Minn.  37,  72  NW  823;  Kirk 
v.  Chicago,  etc.,  R.  Co.,  69  Minn.  161, 
60  NW  1084.  60  AmSR  397. 

N.  Y. — Lewis  v.  New  York,  etc.,  R. 
Co.,  210  N.  Y.  429,  104  NE  944;  Lon- 
don, etc..  F.  Ins.  Co.  v.  Rome,  etc.,  R. 
Co..  144  N.  Y.  200,  39  NE  79,  43  AmSR 
752. 

Pa. — Beaumont  v.  Philadelphia, 
etc,  R.  Co..  88  Pa.  Super.  224. 

S.  C. — Hipp  v.  Southern  R.  Co.,  SO 
S.  C.  129.  27  SE  623. 
>     Wis. — Best   v.   Great   Northern   R. 
Co.,  169  Wis.  429,  150  NW  484. 

[a]  Xa  the  ease  of  valuable  m»r- 
ehsiini—  and  portable  packages,  there 
is,  it  is  said,  obvious  propriety  In  re- 
quiring the  carrier  to  remove  the 
Roods  from  the  car  and  place  them 
In  its  freighthouse  for  safekeeping. 
Beaumont  v.  Philadelphia,  etc.,  ft. 
Co..  38  Pa.  Super.  224. 

SI.  Little  Rock,  etc.,  R.  Co.  v.  Brace, 
55  Ark.  65, 17  SW  363;  Lewis  v.  West- 
ern R.  Corp.,   11   Mete.   (Mass.)   609. 

[a]  The  oonalgn**,  by  dlmcOag  the 
■nloadtng  at  a  place  different  from 
that  requirvd  by  eoatraat  or  usage, 
may  relieve  the  carrier  from  liability 
as  to  unloading.  Lewis  v.  Western  R. 
Corp.,  11  Mete.  (Mass.)  509. 

88.  London,  etc,  F.  Ins.  Co.  T. 
Rome.  etc..  R.  Co.,  144  N.  Y.  200,  39 
NE  79.  43  AmSR  752. 

38.  Union  Stone  Co.  v.  Wilmington 
Transfer   Co.,    (DeL)    »•   A   407.    4«9 


(where,  however,  the  court  said:  "If 
the  plaintiff  guaranteed  the  suffi- 
ciency of  the  crane  Including  the 
tracks  and  Its  other  equipment  for 
the  purpose  of  lifting  and  removing 
the  planer  from  the  building  to  and 
upon  the  truck  of  the  defendant,  and 
If  this  guaranty  extended  to  the  en- 
tire tracks  both  Inside  and  outside 
of  the  building  then  the  plaintiff 
assumed  the  risk  and  the  defendant 
Is   thereby  relieved  from  liability"). 

34.  Davis  v.  New  York,  etc,  R. 
Co..  70  Minn.  37,  72  NW  823. 

38.  111.— Gregg  v.  Illinois  Cent.  R. 
Co.,  147  III.  650,  35  NE  343,  37  AmSR 
238. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Rey- 
man,  73  NE^87;  Pittsburg,  etc.,  R. 
Co.  v.  Nash,  43  Ind.  423. 

Minn. — Kirk  v.  Chicago,  etc.,  R. 
Co.,  69  Minn.  161,  60  NW  1084,  50 
AmSR  397. 

N.  Y. — Lewis  v.  New  York,  etc.,  R. 
Co..  210  N.  Y.  429,  104  NE  944. 

Pa. — Beaumont  v.  Philadelphia, 
etc.,  R.  Co.,  38  Pa.  Super.  224. 

[a]  Origin  of  exception.— This  ex- 
ception has  its  origin  in  the  fact  that 
where  lumber,  coal,  grain,  ore,  jand 
like  merchandise  is  transported,  it 
Is  more  convenient  for  the  consignee 
to  take  the  freight  from  the  car  than 
after  It  Is  discharged  on  the  ground 
or  placed  In  a  warehouse.  Beaumont 
v.  Philadelphia,  etc.,  R.  Co.,  38  Pa. 
Super.  224. 

30.     See  Infra  {  326. 

37.  Davles  v.  Michigan  Cent.  R. 
Co.,  131  111.  A.  649;  Anchor  Mill  Co. 
v.  Burlington,  etc.,  R.  Co.,  102  Iowa 
262,  71  NW  255;  Lewis  v.  New  York, 
etc.,  R.  Co.,  210  N.  Y.  429,  104  NE 
944  [aff  151  App.  Dlv.  949  mem,  135 
NYS  1124  mem]. 

[a]  Thus,  when  a  car  loaded  with 
fruit  in  baskets  is,  at  the  consignee's 
request,  taken  for  unloading  to  a 
platform  so  placed  and  constructed 
that  the  fruit  will  be  liable  to  dam- 
age from  the  weather,  and  also  liable 
to  be  stolen  if  taken  from  the  car. 
It  is  not  the  duty  of  defendant  to 
unload  the  car.  Davles  v.  Michigan 
Cent.  R.  Co.,  131  111.  A.  649. 

38.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Hudgens  Produce  Co..  118  Ark.  398. 
177  SW  400;  Little  Rock,  etc.,  R.  Co. 
v.  Bruce,  55  Ark.  65,  17  SW  363. 


Mo. — Sloan  v.  St.  Louis,  etc,  R. 
Co..  58  Mo.  220. 

Pa. — Beaumont  v.  Philadelphia, 
etc.,  R.  Co.,  38  Pa.  Super.  224. 

Tex. — International,  etc,  R.  Co.  v. 
Drought,  (Civ.  A.)  100  SW  1011. 

Vt. — Ross  v.  Troy,  etc.,  R.  Co.,  4» 
Vt.  864,  24  AmR  144. 

[a]  Thus,  (1)  where  a  shipper 
takeB  charge  of  the  loading  of  pota- 
toes, the  carrier  Is  not  liable  for  in- 
juries from  freezing  caused  by  the 
shipper's  negligence.  St.  Louis,  etc, 
R.  Co.  v.  Hudglns  Produce  Co.,  113 
Ark.  898,  17T  SW  400.  (2)  A 
railroad  company  Is  not  liable 
for  the  Insufficiency  of  stand- 
ards fixed  to  the  sides  of  a  flat  car 
loaded  with  hay,  where  it  appears 
that  they  were  put  there  by  the  ship- 
per of  the  hay  voluntarily  and  with- 
out any  contract  with  the  company. 
Sloan  v.  St.  Louis,  etc.,  R.  Co.,  58 
Mo.  220.  (3)  Where  a  railroad  com- 
pany places  on  a  sidetrack,  conven- 
iently located  for  the  removal  of 
freight,  a  car  containing  four  seg- 
mental castings  each  weighing  about 
two  and  one-half  tons  and  notified 
the  consignee,'  the  railroad  company 
has  done  its  full  duty  and  cannot  be 
held  liable  for  an  injury  to  one  of 
the  castings  while  it  Is  being  un- 
loaded by  a  teamster  employed  by 
the  consignee,  who  has  full  charge 
and  direction  of  the  work,  as  an 
owner  or  oonslgnee  accepting  freight 
In  a  car  and  undertaking  to  unload 
It  is  responsible  for  any  injury  In- 
curred during  the  progress  of  the 
unloading.  Beaumont  v.  Philadel- 
phia, etc.,  R.  Co.,  38  Pa.  Super.  224. 
(4)  Where  a  shipper  loads  heavy 
machinery,  having  wheels  and  shafts 
liable  to  roll,  on  a  platform  car  with- 
out securely  blocking  or  securing  the 
same  to  the  car,  the  carrier  Is  not 
liable  If  the  machinery  breaks  from 
its  fastenings  and  falls  from  the  car 
while  In  transportation,  without  the 
fault  of  the  company,  although  be- 
fore the  injury  occurred  its  yard- 
master  knew  that  the  fastenings 
were  insecure.  Ross  v.  Troy,  etc, 
R.  Co.,  49  Vt.  364,  24  AmR  144. 

39.  New  York  Cent.,  etc,  R.  Co.  v. 
General  Electric  Co.,  83  Misc.  529, 
146  NYS  322  [rev  on  other  grounds 
167  App.    D,v.   726.   15,   NYS  478J. 
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must  exercise  reasonable  diligence  in'  unloading, 
and  is  not  entitled  to  use  the  oar  as  a  store  in  which 
to  carry  on  his  business  of  selling  the  goods  shipped 
on  payment  of  demurrage  charges.*0  The  carrier  is 
toot  liable  for  damages  to  the  goods  shipped,  re- 
sulting from  its  refusal  to  permit  its  car  to  be  used 
for  such  purpose.41 

[$  121]  2.  Live  Stock— a.  Furnishing  Facul- 
ties for  Loading  and  Unloading.  It  is  the  duty  of 
a  carrier  of  live  stock  to  provide  safe  and  proper 
facilities  and  safe  and  proper  places  for  loading 
and  unloading  stock  delivered  to  it  for  transporta- 
tion, and  it  will  be  liable  for  loss  or  injury  to  ani- 
mals sustained  while  being  loaded  or  unloaded  be- 
oause  of  the  insufficiency  of  the  facilities  or  want 
of  safety  of  places  furnished.*2  .This  duty,  as  will 
subsequently  be  shown,  cannot  be  evaded  by  im- 
posing on  the  shipper  by  special  contract  the  duty 

40.  Wattam  v.  International,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  168  SW  97S; 
Wichita  Falls,  etc.,  R.  Co.  v.  Wat- 
tam, (Tex.  Civ.  A.)  168  SW  898. 

"Furnishing'  cars  for  such  a  pur- 

Sose  is  not  within  the  scope  of  the 
usiness  common  carriers  engage  in, 
and  to  require  them  to  do  so  might, 
and  probably  would,  seriously  inter- 
fere with  the  discharge  by  them  of 
duties  they  owe  the  public."  Wat- 
tam  v.  International  R.  Co.,  supra, 

41.  Wichita  Falls.  etc.N,  R.  Co.  v. 
Wattam,   (Tex.  Civ.  A.)   168  SW  398. 

48.  U.  S. — Covington  Stock  Yards 
Co.  v.  Keith,  139  U.  S.  128,  11  SCt 
461,  36  L.  ed.  78. 

Ga. — Bast  Tennessee,  etc.,  R  Co. 
v.  Hernran,  92  Qa.  884,  17  SE  344; 
Brannon  v.  Atlanta,  etc.,  R.  Co.,  4  Ga. 
A.   749,   62  SE  468. 

Ind. — Chicago,  etc,  R  Co.  v. 
'Baugh,  176.  Ind.  419,  94  NE  671; 
Terre  Haute,  etc.,  R  Co.  V.  Sherwood, 
132  Ind.  129,  31  NE  781,  32  AmSR 
,239,   17  LRA  839. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Owen,  12  Kyi.  716. 

Miss. — Illinois  Cent.  R.  Co.  v.  Pe- 
terson. 68  Miss.  454.  10  S  43,  14  LRA 
E60. 

Mo. — Myers  v.  .  Wabash,  etc.,  R 
Co.,  99  Mo.  98,  2  SW  263;  Dunn  v. 
Hannibal,  etc.,  R.  Co.,  68  Mo.  268; 
Letts  v.  Wabash  R.  Co.,  131  Mo.  A. 
270.  Ill  SW  138;  Kincaid  v.  Kansas 
City,  etc.,  R.  Co.,  62  Mo.  A.  366;  Mc- 
Cullough  v.  Wabash  Western  R.  Co., 
34  Mo.  A.  23. 

Or. — Brown  v.  Oregon-Washington 
R,  etc.,  Co.,  63  Or.  396,  402,  128  P  38 
[clt  Cyc). 

Eng. — Combe  v.  London,  etc.*  R. 
Co..  81  L.  T.  Rep.  N.  S.  618. 

[a]  Detect  in  platform, — "Even 
if  a  defect  in  a  platform  from  which 
a  railroad  company  is  loading  a 
horse'  upon  a  car  would,  under  any 
circumstances,  excuse  the  company 
for  Injuring  the  horse  by  reason  of 
such  defect,  it  certainly  would  not  do 
so  in  the  absence  of  full  diligence  to 
discover  the  defect  before  exposing 
the  horse  to  the  risk  of  injury. 
East  Tennessee,  etc.,  R  Co.  v.  Herr- 
man.  92  Ga.  384,  17  SE  844. 

[b]  Chutes;  accumulation  of  lee. 
—It  is  the  duty  of  the  carrier  to 
keep  a  chute  used  in  loading  cattle 
in  a  reasonably  safe  condition,  and 
this  duty  Is  not  complied  with  when 
It  permits  a  dangerous  accumulation 
of  Ice  on  the  chute.  Kincaid  v.  Kan- 
sas City,  etc.,  R.  Co.,  62  Mo.  A.   365. 

[c]  Connecting  lines. — C  shipped 
some  horses,  in  charge  of  a  groom, 
to  F,  a  point  on  defendant  company's 
line,  the  shipment  being  from  a  point 
on  another  road.  At  the  junction  of 
such  road  with  defendant  s  line,  the 
groom,  on  going  to  have  the  horses 
booked  again,  was  told  that  the  train 
direct  to  F  would  not  leave  for  sev- 
eral hours,  but  that,  by  paying  a 
higher  fare,  he  could  leave  imme- 
diately  by   a   slightly    longer   route. 


of  loading  and  unloading  the  stock  shipped.** 

(I  122]  b.  Loading  and  Unloading— (1)  Duty 
Primarily  Rests  on  Carrier.  Unless  the  shipper  is 
required  to  do  so  by  special  contract,**  or  voluntarily 
assumes  the  duty,*1  it  is  the  duty  of  the  carrier 
to  load  and  unload  live  stock  delivered  to  it  for 
shipment,  and  ordinarily  it  will  be  liable  for  loss 
or  injury  sustained  in  the  performance  of  this 
duty.*'  This  duty  is  not  shifted  by  the  fact  that 
the  consignee 's  servant  who  was  sent  after  the  ani- 
mals participated  in  the  unloading.*7  This  liability 
of  course  extends  to  loss  or  injury  resulting  from 
the  negligent  manner  in  which  the  work  of  loading 
and  unloading  is  done  by  the  carrier's  servants, 
but  is  not  limited  to  injuries  caused  by  negligence, 
since  its  liability  with  respect  to  the  shipment  u 
that  of  an  insurer,*9  except  as  to  loss  or  injuries 
due  to  the  peculiar  nature  and  propensity  of  the 


proceeded  by  that  route  to  F,  In  the 
same  cars  in  which  they  were  orig- 
inally shipped.  At  F  two  porters 
came  to  unload  the  car,  and  the 
groom  told  them  of  the  danger  of 
an  accident  from  the  wide  space. be- 
tween the  flap  and  the  body  of  the 
horse-box,  and  how,  In  loading  the 
horses,  it  had  been  stopped  up.  The 
porters  tried  to  stop  the  space  with 
hay,  and  when  they  had  finished 
called  to  the  groom  Inside,  "All 
right."  In  leading  the  horses  out, 
one  of  them  caught  his  foot  in  the 
hole  and  his  leg  was  broken.  It  was 
held  that  defendant  company  was 
bound  to  provide  a  suitable  truck  for 
the  conveyance  of  C's  horses;  that  it 
had  adopted  this  truck  by  receiving 
It  at  G  and  sending  the  horses  on  It 
to  F,  and  that  it  was  therefore  liable 
for  the  injury  resulting  from  the 
unfitness  of  the  truck.  The  fact  that 
plaintiffs  groom  advised  defendant's 
porters  how  to  remedy  the  defect 
would  not  relieve  defendant  from  lia- 
bility, the  proximate  cause  of  the 
loss  being  its  negligence.  Combe  v. 
London,  etc.,  R.  Co.,  81  L.  T.  Rep. 
N.  S.  613. 

43.  See  Infra  I  125. 

44.  Galveston,  etc.,  R  Co.  v. 
Jones,    (Tex.  Civ.  A.)   128   SW  787. 

40.     See  cases  infra  note  61. 

46.  Ind. — Indiana  Union  Tract. 
Co.  v.  Benadum,  42  Ind.  A.  121,  83 
NE   261. 

Iowa. — Colsch  v.  Chicago,  etc.,  R. 
Co..  171  Iowa  78,  163  NW  327. 

Kan. — Hanson  v.  Atchison,  etc.,  R 
Co.,  88  Kan.  313.  128  P  184. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Thompson,  144  Ky.  765.  139  SW  98»; 
Louisville,  etc.,  R.  Co.  v.  Gormley, 
109  SW  346,  33  KyL  188. 

Mass. — Benson  v.  Gray,  164  Mass. 
391.  28  NE  276,  13  LRA  262. 

Miss. — Jones  v.  Memphis,  etc.. 
Packet  Co.,   31   S    201. 

Mo. — Creel  v.  Missouri  Pac  R  Co., 
187  Mo.  A.   27,   19  SW  80. 

N.  T. — London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co.,  144  N.  T.  200,  39 
NE  79,  43  AmSR  752. 

Pa. — Rlts  v.  Pennsylvania  R.  Co., 
3  Phlla.  82. 

.  S.  C. — Frasler  v.  Charlestown,  etc, 
R.  Co.,  73  S.  C.  140,  52  SE  964;  Craw- 
ford v.  Southern  R  Co.,  56  S.  C.  136, 
34   SE  80. 

S.  D. — Drake  v.  Great  Northern  R. 
Co..  24  S.  D.  19,  123  NW  82. 

Tex.— Galveston,  etc.,  R  Co.  v. 
Jones,  (Civ.  A.)  123  SW  737;  Mexican 
Nat.  R.  Co.  v.  Savage,  (Civ.  A.)  41 
SW  663. 

Eng. — Gill  v.  Manchester,  etc,  R. 
Co..  L.  R  8  Q.  B.   186. 

[a]  Mingling  with  other  eattle. — 
Where  employees  of  a  railroad  in  un- 
loading cattle  to  be  fed.  intermingled 
those  of  two  shippers  In  violation  of 
directions,  the  carrier  is  liable  for 
injuries  resulting  in  separating  them. 
Hanson  v.  Atchison,  etc.,  R  Co.,  88 
Kan.   313.  128   P  184. 


i. — Where  a  carrier,  required  to 
unload  stock  In  transit,  desires  to 
furnish  a  yard  away  from  its  tracks. 
It  assumes  the  duty  of  making  the 
transfer  from  the  cars  to  the  yard, 
and  is  liable  for  any  loss  or  damage 
while  so  doing.  Drake  v.  Great 
Northern  R  Co.,  24  S.  D.  19,  128  NW 
82 

[c]  Providing  Tart  other  than 
rtoekVBreV— Where  a  carrier  is  re- 
quired to  unload  stock  for  food  and 
rest  during  transportation,  it  may 
provide  a  yard  other  than  the  stock- 
yard, if  reasonably  convenient  and 
without  expense  to  the  shipper,  he 
being  entitled  to  attend  to  the  feed- 
ing and  watering  himself.  Drake  v. 
Great  Northern  R.  Co.,  24  S.  D.  19. 
123   NW  82. 

[d]  Connecting  carriers. — Under 
Sayles  Annot  Civ.  St.  (1897)  art 
331a,  making  connecting  lines  within 
the  statute  the  agents  of  each  other, 
and  making  the  contract  of  either 
with  the  shipper  the  contract  of  each, 
it  was  the  duty  of  both  connecting 
carriers  to  load  and  reload  a  ship- 
ment   of     cattle     at    the     connecting 

fiotnt,  if  they  should  have  been  un- 
oaded  there.  Galveston,  etc.,  R.  Co. 
v.  Jones.  (Tex.  Civ.  A.)  123  SW  737. 
47.  Creel  v.  Missouri  Pac.  R.  Co.. 
137  Mo.  A.  27,  119  SW  80. 
'    48.     See  cases  supra  note   46. 

[a]  Oar*  reqidreeV— The  servant 
of  the  carrier  must  use. the  care  re- 
quired in  dealing  with  each  particu- 
lar animal,  reference  being  had  to 
its  instincts  and  habits.  Jones  v. 
Memphis,  etc.,  Packet  Co.,  (Miss.)  31 
S   201. 

ib]  Switching  and  snnnttBg-  «•*•• 
n  switching  a  car  and  shunting 
it  onto  a  sidetrack,  the  carrier  is 
bound  to  exercise  reasonable  care  In 
so  placing  It  as  not  to  unnecessarily 
expose  the  cattle  to  the  inclemency  of 
the  weather;  and,  If  it  does  place  the 
car  where  It  is  unnecessarily  ex- 
posed, It  is  its  duty  to  do  what  is 
necessary  In  the  exercise  of  reason- 
able care  to  protect  the  stock  while 
there,  or,  if  the  exercise  of  such  care 
so  requires,  to  remove,  or  to  enable 
the  caretaker  to  remove,  the  cattle 
from  the  car  if  reasonably  essential 
for  their  protection.  Colsch  v.  Chi- 
cago, etc.,  R.  Co.,  171  Iowa  78,  158 
NW  327. 

40.  Louisville,  etc,  R.  Co.  v. 
Stiles,  133  Ky.  786,  119  SW  786.  134 
AmSR  491;  Creel  v.  Missouri  Pac  R. 
Co..  137  Mo.  A.  27.  119  SW  SO. 

[a]  Tioading  and  unloading'  at 
Intermediate  point  for  rest,  fated,  and 
water. — The  rule  applies,  although 
the  injuries  occur  during  loading  or 
unloading  at  an  intermediate  point 
for  rest,  feed,  and  water.  This  does 
not  have  the  effect  of  changing  the 
liability  of  the  carrier  from  that  of 
Insurer  to  that  of  warehouseman. 
"Such  unloading  is  a  mere  accessory 
to  the  transportation,  and  while  thus 
temporarily      unloaded      the       stock 
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is.""  It  has  been  held,  however,  that,  irrespec- 
tive of  any  contract  by  which  the  shipper  assumes 
the  risk  of  loading  and  unloading  his  cattle,  no 
liability  is 'imposed  on  the  carrier  where  the  inju- 
ries result  from  the  negligence  of  the  shipper  in 
loading  or  unloading.'1 

[i  123]  (2)  Effect  of  Contract  Imposing  Duty  on 
Shipper — (a)  In  General  It  is  very  generally 
held  that  by  special  contract,  based  on  a  sufficient 
consideration,  the  duty  of  loading  and  unloading 
may  be  shifted  from  the  carrier  to  the  shipper,  in 
which  event  the  carrier  is  not  liable  for  loss  or 
injury  to  the  shipment  sustained  in  the  perform- 
ance of  this  duty,  or  resulting  from  and  after  the 
improper   performance   thereof    by    the    shipper,62 

rule  which  makes  the  carrier  liable 
M  an  insurer  from  the  time  the 
owner  transfers  his  possession  to 
the  carrier  until  the  stock  Is  deliv- 
ered to  him  at  the  end  of  the  route." 
Louisville,  etc..  R.  Co.  v.  Stiles,  1J3 
Ky.  786.  792.  119  SW  786.  134  AmSR 

m. 

60.  See  supra  I  18;  Infra  I  149. 

61.  Candee  v.  New  York,  etc,  R. 
Co..  78  Conn.  667.  49  A  17;  Hutchin- 
son v.  Chicago,  etc.,  R.  Co..  37  Minn. 
514.  35  NWlSJ;  Lee  v.  Raleigh,  etc., 
R  Co.,  72  N.  C.  236;  Ft.  Worth,  etc, 
R  Co.  v.  Word.  (Tex.  Civ.,  A.)  32  SW 
14. 

_fa]  Applications  of  rale— (1) 
Where  the  owner  of  a  horse  placed  it 
in  the  oar  and  opened  and  left  open 
the  window  near  which  the  horse 
was  insecurely  tied,  and  the  horse 
became  frightened  and  jumped 
through  the  window  and  was  killed 
there  could  be  no  recovery  for  its 
loss.     Hutchinson  v.  Chicago,  etc,  R. 


Co..  37  Minn.  J24,  26  NW  433.  (2) 
Where  plaintiff  contracted  with  de- 
fendant for  the  transportation  of  a 
number  of  horses  which  were  placed 
in  defendant's  cars,  and  its  agent 
ordered  an  employee  to  lock  the  cars, 
and  he  was  prevented  from  doing  so 
by  plaintiff's  agent,  and  on  the  pas- 
sage some  of  the  horses  were  lost, 
the  carrier  was  not  liable  for  the 
loss  of  the  horses.  Lee  v.  Raleigh, 
etc.  R.  Co.(  72  N.  C.  236..  (3)  Plain- 
US  purchased  a  mare  and  arranged 
with  the  agent  of  defendant  express 
company  for  her  transportation.  She 
was  delivered  and  placed  In  a  stall 
In  a  car,  and  tied  by  an  employee  of 
the  railroad  company,  who  was  not 
acting  under  the  directions  of  plain- 
tiff's agent.  Defendant's  employee 
attempted  to  tie  her  and  objected 
that  she  was  tied  too  long,  but  his 
opinion  was  overruled  by  the  others. 
During  the  trip  the  mare  reared,  and 
got  her  forefeet  or  legs  over  the  top 
of  the  gate  of  the  stall,  and  perma- 
nently injured  herself.  It  was  held 
that  the  proximate  cause  of  the  acci- 
dent was  the  slack  tie,  for  which 
defendant  was  not  liable.  Ames  v. 
Fargo.  114  App.  Dlv.  666.  99  NTS 
994. 

68.  U.  S. — Onrflby  v.  Union  Pac 
R  Co..  4  Fed.  706,  2  McCrary  48. 

Ala. — East  Tennessee,  etc,  R  Co. 
v.  Johnston,  76  Ala.  596,  51  AmR  489. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Bur- 

Cn.  83  Ark.  602,  104  SW  161;  St. 
rais  Southwestern  R.  Co.  v.  Butler, 
82  Ark.  469,  102  SW  378:  Fordyce  v. 
McFlynn.  66  Ark.  424,  19  SW  961. 

Conn.— Candee  v.  New  York,  etc., 
R  Co.,  73  Conn.  667.  49  A  17. 

D.  C. — Bowie  v.  Baltimore,  etc,  R 
Co..  11  D.  C.  94. 

Ga. — Gllliland  v.  Louisville,  etc., 
R  Co.,  119  Oa.  789,  47  SB  386:  Cen- 
tra] R.,  etc,  Co.  v.  Anderson,  58  Oa. 
393:  East  Tennessee,  etc,  R  Co.  v. 
Whittle.  27  Ga.  586,  78  AmD  741. 

IU. — Ohio,  etc.,  R.  Co.  v.  Dunbar, 
tt  I1L  623,  71  AmD  291;  Baltimore, 
etc,  R   Co.  v.    Fox,   113   111.   A.    180. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood.  132  Ind.  129.  81  NE  781,  32 
AmSR  239.  17   LRA  339. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Green.  14  KyL  816. 

Me.— Mores   v.    Canadian    Pac    R. 


Co.,  97  Me.  77,  68  A  874. 

Mass. — Squire  v.  New  York  Cent. 
R  Co.,  98  Mass.  239,  93  AmD  162. 

Miss. — Illinois  Cent.  R.  Co.  v.  Pe- 
terson, 68  Miss.  464,  10  S  43,  14  LRA 
650. 

Mo. — Myers  v.  Wabash,  etc.,  R.  Co., 
90  Mo.  98,  2  SW  263;  Flcklln  v. 
Wabash  R  Co.,  115  Mo.  A  633,  91 
SW  347;  Newby  v.  Chicago,  etc.,  R. 
Co.,  19  Mo.  A.  391. 

Nebr. — Allen  v.  Chicago,  etc,  R. 
Co..  82  Nebr.  726,  118  NW  656,  23 
LRAN8   278. 

N.  H.— Rlxford  v.  Smith,  62  N.  H. 
366,  18  AmR  42. 

N.  Y. — Penn  v.  Buffalo,  etc.,  R  Co., 
49  N.  Y.  204,  10  AmR  356. 

S.  C. — Crawford  v.  Southern  R  Co., 
66  S.  C.  136,  34  SB  80;  Infra  this  note 
te]   (2).  . 

Tex. — Texas,  etc.,  R  Co.  v.  Bdlns, 
36  Tex.  Civ.  A.  689,  83  SW  252;  Mis- 
souri, etc.  R.  Co.  v.  Chlttlm,  (Civ. 
A.)  60  SW  284. 

Va. — Chesapeake,  etc,  R  Co.  v. 
American  Bxch.  Bank,  92  Va.  496,  23 
SB  936,   44   LRA  449. 

Wis. — Burns  v.  Chicago,  etc,  R. 
Coo  104  Wis.  646,  80  NW927. 

Bng. — Robinson  v.  Great  Western 
R.  Co.,  Harr.  ft  R.  97  (holding  that 
If  the  shippers  agree  to  do  the  load- 
ing, and  the  horses  are  lost  through 
Improper  loading,  this  will  constitute 
a  defense,  unless  It  is  shown  that, 
by  the  use  of  ordinary  care,  the  dam- 
age would  not  have  been  as  exten- 
sive as  it  proved  to  be). 

See  also  infra  I  147. 

[a]  Samolenoy  of  consideration*"- 
The  provision  of  a  contract  of  car- 
riage, based  on  a  reduced  rate,  that 
the  shipper  will  load  and  unload  at 
his  own  risk,  is  valid.  St.  Louis, 
etc,  R  Co.  v.  Burgln,  83  Ark.  502, 
104  SW  161. 

[b]  Xf  the  owner  of  the  ■took  vol- 
untarily uses  defective  apparatus  In 
unloading,  the  carrier  will  not  be  re- 
sponsible for  resulting  Injury.  Can- 
dee v.  New  York,  etc,  R.  Co.,  73 
Conn.  667.  49  A  17. 

[c]  Where  the  shipper  load*  stock 
Into  the  wrong  ear  without  Inquiry 
from  the  carrier's  agent,  he  assumes 
the  risk.  Welsinger  v.  Southern  R 
Co.,  112  SW  660,  88  KyL  1088. 

[dl  What  is  not  negligence  on  part 
of  shipper. — (1)  Where,  on  a  dark 
and  stormy  evening,  stock  arrives  at 
Its  destination  In  the  woods,  on  a 
logging  railroad,  about  half  a  mile 
from  the  logging  camp,  where  there 
are  no  conveniences  for  unloading, 
the  owner  is  not  chargeable  with 
contributory  negligence  in  waiting 
until  the  next  morning  before  erect- 
ing temporary  platforms  to  enable 
him  to  unload  the  stock,  especially 
where  it  appears  that  an  attempt  to 
unload  after  dark  on  temporary  plat- 
forms is  a  hazardous  undertaking. 
Burns  v.  Chicago,  etc,  R.  Co.,  104 
Wis.  646,  80  NW  927.  (2)  That  the 
shipper,  in  unloading  the  horses, 
allowed  some  of  them  to  go  out  with- 
out leading  them  does  not  show,  as 
a  matter  of  law,  that  he  was  guilty 
of    contributory    negligence.     Chesa- 

Seake,  etc..  R.  Co.  v.  American  Bxch. 
lank,  92  Va.  495.  23  SB  936,  44  LRA 
449. 
[e]     ■Upper  assisting  Is  unloading. 


unless  such  loss  or  injury  results  from  the  failure 
of  the  carrier  to  provide  a  proper  place  and  suitable, 
facilities  for  its  performance.53  Such  a  contract 
is  not  invalid  as  exonerating  the  carrier  from  exer- 
cising ordinary  care.84 

Overloading.  One  of  the  most  frequent  applica- 
tions of  the  principle  under  consideration  occurs 
in  case  of  overloading;  where  by  the  contract  of 
shipment  the  duty  of  loading  the  animals  on  the 
cars  is  imposed  on  the  shipper,  and  loss  or  injury 
results  from  his  overloading  the  cars,  the  carrier  is 
not  liable." 

These  contracts  are  to  be  strictly  construed  in 
favor  of  the  shipper  in  accordance  with  general 
principles  governing  the  construction  of  contracts 

—(1)  Where  a  contract  by  a  carrier 
of  live  stock,  limiting  his  liability  to 
cases  of  gross  negligence,  provides 
that  the  snipper  shall  "unload  said 
stock  (with  the  assistance  of  the 
company's  agent  or  agents)  at  his* 
.  .  .  rlsk,'r  It  Is  the  duty  of  the 
shipper  either  to  be  present  himself 
or  to  have  some  one  representing 
him  present  at  the  unloading  of  the 
stock;  but  failure  of  the  shipper  to 
be  present  will  not  defeat  a  recovery 
for  injuries  to  the  stock,  unless  the 
damages  clalired  resulted  from  such 
failure.  Cooper  v.  Raleigh,  etc.,  R. 
Co.,  110  Ga.  669,  88  SB  24<T  (2)  So  it 
has  been  held  that,  if  the  agents  of 
the  carrier  assist  in  loading,  and  the 
cars  are  overloaded  so  as  to  consti- 
tute a  violation  of  statutory  provi- 
sions on  the  subject,  the  company 
will  not  be  relieved  from  liability 
under  the  statute  by  reason  of  a 
clause  in  the  contract  that  the  load- 
ing Is  to  be  done  by  the  shipper  at 
his  own  risk.  Crawford  v.  Southern 
R.  Co.,  66  S.  C.  136,  34  SB  80. 

[f]     Shipper's    duty   not  to    delay 
train. — The     ways    and     means    for 


loading  cattle  to  be  shipped  being  in 
proper  condition,  and  the  "duty  of  < 
loading  being  on  the  shipper,  it  is 
his  duty  to  have  the  car  loaded  so 
that  the  train  which  is  to  move  it 
may  not  be  unreasonably  delayed. 
Louisville,  etc,  R.  Co.  v.  Godman, 
104  Ind.  490,  4  NB  163. 

[gl  Contract  not  Imposing  duty 
on  shipper. — Under  a  contract  for 
the  transportation  and  delivery  of 
live  stock,  providing  that  live  ani- 
mals will  be  taken  only  at  owner's 
risk  of  Injury  "during  the  course  of 
transportation,  loading,  and  unload- 
ing," unless  otherwise  specially 
agreed,  the  carrier  Is  bound  to  un- 
load the  animals,  although  at  the 
owner's  risk.  Benson  v.  Gray,  164 
Mass.  391,  28  NB  275,  13  LRA  262. 

S3.     See  infra  I  125.  < 

64.  Candee  v.  New  York,  etc.  R. 
Co..  73  Conn.  667,  49  A  17. 

68.  Ark. — St.  Louis  Southwestern 
R  Co.  v.  Butler,  82  Ark.  469,  102  SW 
878. 

Ky.— Illinois  Cent.  R.  Co.  v. 
Rogers.  162  Ky.  635,  172  SW  948, 
LRA1916C  1226  and  note,  AnnCaa 
1916E  1201  and  note. 

Me. — Morse  v.  Canadian  Pac.  R 
Co.,  97  Me.  77,  63  A  874. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239.  93  AmD  163. 

Mo.— Flcklln  v.  Wabash  R  Co.,  116 
Mo.  A.  633,  92  SW  347. 

Tex. — Texas,  etc.,  R  Co.  v.  Bdlns, 
36  Tex.  Civ.  A.   639,  83  SW  253. 

[a]  Overloading  and  want  of  bed- 
ding.—(1)  Where  twenty  horses  had 
been  loaded  loose  In  one  car,  and  on 
arrival  at  the  place  of  shipment  some 
of  them  were  found  dead,  and  wit- 
ness testified  they  looked  as  If  they 
had  been  trampled  to  death,  and  that 
the  loss  was  caused  by  cutting  too 
many  horses  In  one  car,  or  by  leav- 
ing them  loose  In  the  car,  the  car- 
rier was  not  liable,  where  the  eon- 
tract  provided  that  the  shipper 
should  load  and  unload  the  horses 
at  his  own  risk,  and  that  the  carrier 
should  not  be  liable  for  any  Injury 
caused  by  overloading,  from  fright  of 
the  animals,  or  from  their  crowding 


106    [IOC.  J.] 


CARRIERS 


[§§  12&-127 


limiting  the  carrier's  common-law  liability.**  And 
it  has  been  held  that,  where  the  stock  as  loaded  by 
the  shipper  is  accepted  by  the  carrier,  the  latter 
assumes  all  the  liabilities  of  a  common  carrier,  in 
the  absence  of  any  misrepresentation  or  deceit  on 
the  part  of  the  shipper  as  to  the  loading.*7 

[$  124]  (b)  Carrier's  Assumption  of  Duty  Not- 
withstanding Contract.  So  a  stipulation  in  a  con- 
tract of  shipment  which  requires  the  shipper  to 
load  and  unload  his  stock  is  inoperative  and  has 
no  application  where  the  carrier  in  fact  assumes 
the  duty  notwithstanding  the  contract,  and  it  will 
be  liable  for  loss  or  injury  sustained  in  the  per- 
'  formance  of  such  duty.*8  Under  these  circum- 
stances there  is  a  waiver  of  the  provisions  of  the 
contract  imposing  the  duty  of  loading  and  unload- 
ing on  the  shipper.58 

[$  125]  (c)  Proper  Facilities  Necessary  Not- 
withstanding Contract.  And  notwithstanding  the 
•existence  of  a  contract  which  imposes  on  the  ship- 
per the  duty  of  loading  and  unloading,  the  carrier 
is  none  the  less  bound  to  furnish  suitable  and  safe 
facilities  for  loading  and  unloading,  and  it  will  be 
liable  for  loss  or  injuries  sustained  through  a 
neglect  of  this  duty,80  unless  the  shipper  knew  of 


on  one  another.  Morse  v.  Canadian 
Pac.  R.  Co.,  97  Me.  77,  58  A  874. 
(2)  Where  shippers  of  cattle  did  the 
loading,  and  the  transportation  con- 
tract provided  that  they  assumed  the 
risk  arising;  from  loading;  and  ex- 
empted the  carrier  from  all  liability 
for  loss  and  damage  arising  there- 
from and  from  want  of  bedding,  the 
carrier  was  not  liable  for  damages 
to  the  cattle  by  reason  of  overload- 
ing and  lack  of  bedding.  St.  Louis 
Southwestern  R.  Co.  v.  Butler,  82 
Ark.  469,  102  SW  378. 

56.    See  cases   infra  this  note. 

[a]  A  stipulation  as  to  loading 
lit  unloading-  does  not  apply.— (1) 
To  unloading  that  may  be  necessary 
by  reason  of  accident  before  the 
transportation  Is  completed.  Penn  v. 
Buffalo,  etc..  R.  Co.,  49  N.  Y.  204,  10 
Air.R  356.  (2)  Nor  to  unloading  and 
loading  for  purpose  of  feeding  and 
watering  over  which  the  carrier  as- 
sumes control.  Missouri  Pac.  R.  Co. 
▼.  Kingsbury.  (Tex.  Civ.  A.)  25  SW 
322.  (1)  Nor  does  such  a  contract 
relieve  the  carrier  of  its  duty  to  fur- 
nish the  bedding  required  to  make  a 
oar  reasonably  safe  and  suitable. 
Allen  v.  Chicago,  etc..  R.  Co.,  82 
Nebr.  726,  118  NW  655,  23  LRANS 
278,  and  note. 

67.  Klnnlck  v.  Chicago,  etc.  R. 
Co.,  69  Iowa  665,  29  NW  772:  Doan 
v.  St.  Louis,  etc.,  R.  Co.,  38  Mo.  A. 
408.  But  see  Fordyce  v.  McFlynn, 
56  Ark.  424.  429.  19  SW  961  (where 
the  court  said:  "By  the  terms  of  the 
contract,  the  plaintiffs  undertook  to 
furnish  and  load  the  cars  for  the 
carriage  of  their  animals;  they 
thereby  represented  themselves  as 
competent  to  do  the  entire  work  of 
loading,  and  If  they  did  It  carelessly 
and  thereby  caused  the  injury  com- 
plained of,  the  defendants  would  not 
be  liable,  although  It  appeared  that 
there  was  a  general  duty  resting 
upon  the  conductor  to  examine  trains 
under  his  control  and  see  that  they 
were  properly  loaded.  If  such  duty 
existed  generally,  its  performance  in 
this  case  was  excused  by  the  plain- 
tiffs. And  If  the  conductor,  relying 
upon  their  professed  competency  and 
the  careful  performance  of  their 
undertaking,  refrained  from  making 
the  examination  necessary  to  detect 
their  incompetency  or  neglect,  the 
carrier  Is  not  liable  for  Injuries  occa- 
sioned by  either"). 

[a]  Thus,  where  a  carrier  accepts 
a  carload  of  stock,  after  Inspection. 
with  full  knowledge  of  the  number 
and  weight  of  the  cattle,  and  issues 
Its  bill  of  lading  showing  such  facts, 


It  cannot  In  a  subsequent  action  for 
damages  received  during  the  trans- 
portation, show  that  the  car  was 
overloaded.  Colsch  v.  Chicago,  etc., 
R.  Co.,  (Iowa)   117  NW  281. 

58.  Ala. — Nashville,  etc.,  R.  Co.  v. 
Hinds,  5  Ala.  A.  596,  59  S  670. 

Or. — Norm  lie  v.  Oregon  Nav.  Co„ 
41  Or.  177,  69  P  928. 

Tex. — San  Antonio,  etc.,  R.  Co.  ▼. 
Dolan,  (Civ.  A.)  85  SW  802;  Mexican 
Nat.  R.  Co.  v.  Savage,  (CI v.  A.)  41 
SW  663;  Missouri  Pac.  R.  Co.  v. 
Kingsbury.   (Civ.   A)    25  SW  822. 

Va. — Norfolk,  etc,  R.  Co.  v.  Suth- 
erland, 89  Va.  703,  17  SB  127. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Pol- 
lock, 16  Wyo.  S21,  93  P  847. 

[a]  Application  of  rale. — Defend- 
ant company  agreed  to  deliver  cattle, 
from  a  point  on  Its  line  to  a  point 
on  the  line  of  the  Virginia  Midland 
railway,  to  the  latter  company  at 
Lynchburg;  and  plaintiff  agreed  to 
load,  transfer,  and  unload  them  at 
his  own  cost.  At  Roanoke,  a  regular 
feeding  place  for  stock  in  transitu, 
necessary  arrangements  for  unload- 
ing, feeding,  ana  reloading  were  pro- 
vided by  the  company,  and  there  a 
mistake  In  reloading  occurred,  by  de- 
fendant's default,  whereby  some  of 
plaintiff's  cattle  were  sent  to  an- 
other point  and  other  cattle  were 
mixed  with  his.  Norfolk,  etc.,  R.  Co. 
v.  Sutherland.  89  Va.  70S.  17  SE  127. 


Conversion    by    third    person 

I   by   shipper— under   a    bill 
lading  for  a  shipment  of  live  stock, 


Ur2 


providing  that  the  shipper  should 
load,  unload,  feed,  and  water  the 
stock  while  in  transit,  and  that  any 
expense  Incurred  by  the  carrier  In 
feeding,  watering,  etc.,  should  be  as- 
sessed against  the  stock,  where  the 
carrier  employed  a  third  person  to 
unload,  etc..  It  was  its  duty  to  see 
that  the  third  person  performed  his 
duty;  and  it  was  liable  for  a  con- 
version of  two  of  the  animals  by 
such  third  person.  Nashville,  etc., 
R  Co.  v.  Hinds,  5  Ala.  A.  596,  59  8 
670. 

69.  Chicago,  etc,  R.  Co.  v.  Linger, 
(Tex.  Civ.  A.)    156  SW  298. 

60.  Ga. — Brannon  v.  Atlanta,  etc., 
R.  Co.,  4  Ga.  A.  749,  62  SB  468. 

Mo. — Holland  v.  Chicago,  etc.,  R 
Co.,  163  Mo.  A.  261,  146  SW  1181; 
Tracy  v.  Chicago,  etc.,  R.  Co.,  80  Mo. 
A.  389;  Mason  v.  Missouri  Pac.  R 
Co..  25  Mo.  A.  478. 

N.  Y. — Harris  v.  Northern  Indiana 
R  Co.,   20   N.  Y.  232. 

Or. — Brown  v.  Oregon-Washington 
R.  etc..  Co..  68  Or.  396,  402,  128  P 
38    [clt  Cyc). 


the  unsafe  condition  of  the  appliances  and  never- 
theless undertook  to  unload  his  stock,*1  assuming 
the  risk  of  the  injury.*3  The  management  and 
control  of  trains  is  in  the  carrier's  own  hands,  and 
the  facilities  for  loading  and  unloading  along  the 
route  are  its  property,  and  it  cannot  by  contract 
release  itself  from  liability  for  a  failure  to  exer- 
cise control  of  its  property  so  as  to  allow  the  ship- 
per to  discharge  the  duties  whieh  he  has  assumed.81 

[$  126]  H.  Correlative  Bight  of  Carrier  to 
Furnish  Faculties  and  to  Oharge  for  Them.  Where 
the  law  imposes  on  carriers  the  duty  of  furnishing 
specified  services  or  facilities,  it  is  vested  with  the 
corresponding  right  to  furnish  such  services  and 
facilities,  and  to  charge  therefor.64  This,  it  has 
been  said,  is  an  economic  necessity  due  to  the  fact 
that  the  carrier  cannot  be  expected  to  prepare  to 
meet  the  demand  and  then  let  the  use  of  its  plants 
depend  on  haphazard  calls  under  which  the  serv- 
ices for  which  the  plants  were  built  can  be  de- 
manded by  all  shippers  at  one  time  and  by  only 
a  few  at  another. 

[v  127]  X.  Miscellaneous  Bights  and  Duties  Im- 
posed by  Exceptional  Circumstances — 1.  In  Gen- 
eral.    The  carrier  may  be  bound  to  pay  custom 

S.  C. — Gllllland  v.  Southern  R.  Co., 
85  S.  C.  26,  67  SB  20,  137  AmSR  861. 
27  LRANS  1106;  Prasler  v.  Charles- 
town,  etc,  R.  Co.,  73  S.  C.  140,  52  SE 
964. 

Va. — Chesapeake,  etc.,  R.  Co.  ▼. 
American  Exch.  Bank,  92  Va.  495.  23 
8B  935.  44  LRA  449. 

Wash. — Reynolds  v.  Great  North- 
ern R.  Co..  40  Wash.  1*3,  82  P  161, 
111  AmSR  883. 

taj  Turns,  (1)  It  has  been  held 
that,  where  horses,  while  in  the 
stock  pens  provided,  preparatory  to 
being  loaded  on  the  car,  became 
frightened,  and  pressing  against  two 
different  gates  which  were  improp- 
erly fastened,  escaped,  the  owners 
were  entitled  to  recover  the  resulting; 
damages.  Holland  v.  Chicago,  etc, 
R.  Co.,  163  Mo.  A.  261,  14*  SW  1181. 
(2)  Where  a  shipper  of  live  stock  did 
not  know  that  there  were  no  yards 
at  the  place  of  destination  for  un- 
loading, the  provision  in  the  contract 
that  he  should  unload  at  his  own 
risk  must  be  construed  as  made  with 
reference  to  unloading  where  there 
were  the  usual  and  proper  facilities 
for  such  work.  Reynolds  ▼.  Great 
Northern  R.  Co.,  40  Wash.  163,  82  P 
161.  Ill  Anr.SR  883. 

61.  Brannon  v.  Atlanta,  etc,  R. 
Co.,  4  Ga.  A.  749.  62  SB  488. 

03.  Brannon  v.  Atlanta,  etc.  R. 
Co..  4  Ga.  A.  749,  S2  SE  468. 

63.  Harris  v.  Northern  Indiana  R. 
Co..  20  N.  Y.  282. 

64.  Atchison,  etc..  R.  Co.  v.  TT.  8., 
282  U.  8.  199,  84  SCt  281.  68  L.  ed. 
568. 

68.  Atchison,  etc..  R.  Co.  v.  U.  S., 
2S2  IT.  S.  199.  34  SCt  291.  68  L.  ed. 
668.     See  also  supra  IS  66,  101. 

[a]  An  apt  illustration  of  the 
principle  under  consideration  is 
found  in  a  decision  of  the  interstate 
commerce  commission,  where  It  was 
declared  that  "the  shipper  has  no 
right  to  provide  refrigeration  hiir- 
self  to-day  and  call  upon  the  railroad 
company  for  that  service  to-morrow. 
To  permit  such  a  course  is  to  de- 
moralise the  service  of  the  defend- 
ants and  prevent  them  from  dis- 
charging their  duty  with  economy 
and  efficiency.  ...  It  Is  the  duty 
of  the  carrier  to  furnish  refrigera- 
tion upon  reasonable  demand,  and  In 
so  far  as  the  furnishing  of  that  re- 
frigeration is  a  part  of  the  service 
rendered  by.  the  carrier,  the  carrier 
may  insist  upon  its  right  to  furnish 
that  service  exclusively."  Arlington 
Heights  Fruit  Exch.  Co.  v.  Southern 
Pac.  Co.,  20  Int.  Com.  Commn.  106. 
116. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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charges  where  the  goods  are  transferred  from  one 
territory  into  another.*9  So  where  cattle  are  in- 
spected before  shipment  and  a  certificate  of  good 
health  is  issued  by  a  United  States  inspector,  which 
certificate  would  have  entitled  the  cattle  to  be  sent 
north  and  sold  for  "feeders"  at  a  higher  price, 
as  intended,  it  is  the  carrier's  duty  to  have  the  in- 
spection certificate  required  by  the  regulations  of 
the  agricultural  department  accompany  the  ship- 
ment to  destination  with  the  proper  bill  of  lading." 
[i  128]  2.  Sale  of  Qoods.*8  A  bailment  of 
goods  to  a  carrier  confers  no  power  of  sale.6*  The 
contract  relates  to  their  transportation;  and  the 
carrier  has  no  implied  right  to  sell  them  under  ordi- 
nary circumstances.70  And  statutes  which  author- 
ize a  carrier  to  store  unclaimed  freight  do  not 
authorize  the  sale  of  unclaimed  freight.*1  Never- 
theless, in  a  number  of  decisions,  some  of  which 
are  based  on  special  statutory  provisions,  it  is  held 
that  a  carrier  may  sell  perishable  goods  where  such 
sale  becomes  necessary  to  prevent  loss  to  the  ship- 


per or  to  the  owner."  And  this  principle  has  been 
applied  frequently  in  cases  where  the  consignee 
refused  to  accept  the  goods.7'  Nevertheless,  it  has 
been  held  that,  in  the  absence  of  a  statute  other- 
wise providing,74  it  is  the  duty  of  the  carrier  to 
notify  the  shipper  before  selling  the  goods,  when 
this  is  practicable;7*  and  the  sale  should  be  made 
after  such  notice  of  the  sale  as  will  reasonably 
assure  that  the  goods  to  be  sold  will  bring  their 
reasonable  market  value.7*  Ordinarily  a  sale  with- 
out such  notice  to  the  shipper  will  constitute  a 
conversion  rendering  the  carrier  liable  for  the  value 
of  the  goods  as  in  other  cases  of  conversion.77 
It  is  not  essential  that  the  sale  shall  be  made  at 
the  place  of  destination.78  It  may  be  made  at  the 
plaee  where  the  property  will  bring  the  best 
price;7*  and  it  has  been  held  that  the  owner,  to 
avoid  a  sale  at  a  place  other  than  the  point  of  des- 
tination, must  show  that  the  place  selected  was 
unreasonable  and  that  he  was  probably  injured.*9 


VH    OOMMON-LAW  LIABILITY  OP   CARRIERS  POR  LOSS  OR  INJURY" 
[$  129]    A.    Statement    of   Rule.     The   general  |  rule   as   to   the    common   carrier's  liability   with 

Ga.    410.    77    SE   647,   45   LRANS 


Mltchelson      v. 
R.    Co.,   «7    Minn. 


Minneapolis. 
406,    69    NW 


etc. 
1108 

87.  Pecoa,  etc.,  R.  Co.  v.  Jarman, 
(Tex.  Civ.  A.)  138  SW  1181. 

88.  Sal*  of  foods  for  freight  sea 
infra  {   7*0. 

88.  Alabama  Great  Southern  R 
Co.  v.  McKenzle,  139  Ga.  410,  77  SB 
(47.  46  LRANS  18. 

TO.  Alabama  Great  Southern  R. 
Co.  v.  McKensle,  139  Ga.  410,  77  SB 
(47,  46   LRANS  18. 

Tl.  Gulf,  eta,  R.  Co.  v.  Patten 
Mfg.  Co..  (Tex.  Civ.  A)  161  SW  1158. 

TO.  Ga; — Alabama  Great  Southern 
R.  Co.  v.  McKenzle,  139  Ga.  410,  77 
SE  647,   45  LRANS  18. 

111. — E.  L.  Haaler- Co.  v.  Orlfflng 
Florida  Orchard  Co.,  133   III.  A.   635. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Saulsbury,  103  SW  254,  31  KyL  624, 
11  LRANS  431. 

La. — Burkenroad-Goldsmlth  Co.  v. 
Illinois  Cent.  R  Co.,  138  La.  81,  70  S 
44. 

Mo. — Glnnochio-Jones  Fruit  Co.  v. 
Missouri,  etc.,  R.  Co.,  153  Mo.  A.  598, 
114  SW  1028  (special  statutory  pro- 
vision). 

N.  T. — Leech  v.  New  York,  etc.,  R. 
Co.,  40  Misc.  654,  83  NTS  166  (special 
statutory    provision). 

Okl. —  St.  Louis,  etc.,  R.  Co.  v. 
Dreyfus,  37  Okl.  492.  132  P  491,  Ann 
Casl916C  607  (special  statutory  pro- 
rlslon). 

Tex. — Missouri,  etc.,  R.  Co.  v.  Cox, 
(Civ.  A.)   144  SW  1196.     , 

Va. — Baltimore,  etc.,  R.  Co.  v. 
Hudglns.   116  Va.  27,  81   SB  48. 

WT  Va. — Dudley  v.  Chicago,  etc.,  R. 
Co..  68  W.  Va.  604.  52  SE  718,  112 
AirSR  1627,  3  LRANS  11S6. 

fa)  This  duty  arises  from  the 
relation  of  the  carrier  to  the  owner 
as  agent.  Involved  In  the  necessity  of 
the  case,  the  carrier  being  bound  to 
act  under  such  circumstances  for  the 
best  Interests  of  all  concerned.  Searle 
v.  Scovell.  4  Johns.  Ch.  (N.  T.)  218. 

[b]  Origin  of  right  to  selL— "An 
exception  to  the  general  rule  which 
permits  a  carrier  to  sell  the  goods  in 
ease  of  an  emergency  was  first 
evolved  in  fixing  the  liability  of  a 
carrier  by  sea.  The  reason  of  the 
rule  Is  thus  succinctly  stated  by 
Cockburn,  C.  J.,  in  Notara  v.  Hender- 
son, L  R.  5  Q.  B.  346:  'In  every 
contract  to  carry  for  freight  there 
is  an  implied  obligation  on  the  part 
to  the  Bhip-owner  that,  in  the  event 
of  any  disaster  happening  to  the 
ship  or  cargo  in  a  port  where  corre- 
spondence cannot  he  had  with  the 
freighter,  the  master  shall  act  as  his 
agent  and  use  his  best  efforts  for  the 
protection  and  preservation  of  the 
cargo.  He  must.  In  suoh  an  emer- 
gency ppt  himself  in  the  place  of  the 


owner  of  the  cargo,  and  do  what  the 
latter,  as  a  prudent  man,  would  him- 
self do  for  his  own  Interest,  if  he 
were  present.' "  Alabama  Great 
Southern  R.  Co.  v.  McKensle,  139  Ga. 
410,  412,  77  SB  647,  45  LRANS  18. 

73.  B.  L.  Hasler  Co.  v.  Grlfflng 
Florida  Orchard  Co.,  133  111.  A.  635j 
St.  Louis,  eta.  R.  Co.  v.  Dreyfus,  37 
Okl.  492,  132  P  491,  AnnCasl91BC  507 
(under  statute  expressly  authorizing 
sale);  Baltimore,  etc.,  Ft.  Co.  v. 
Hudgins,  116  Va.  27,  81  SE  48;  Dud- 
ley v.  Chicago,  etc.,  R.  Co..  58  W.  Va, 
604,  52  SB  718,  112  AmSR  1027,  1 
LRANS  1135.  And  see  Burkenroad 
Goldsmith  Co.  v.  Illinois  Cent.  R.  Co., 
138  La.  81,  70  8  4  4;  Hull  v.  .Missouri 
Pac  R  Co.,  60  Mo.  A.  693  (both  cases 
apparently  holding  that  It  Is  not  only 
the  right  of  the  carrier  to  sell  per- 
ishable goods  to  prevent  further  loss 
or  Injury,  but  also  that  the  law  im- 
poses on  It  the  duty  so  to  do). 

Ta]  What  Is  perishable  property. 
— A  carload  of  potatoes  on  the  tracks 
at  Tulsa  in  the  latter  part  of  Novem- 
ber was  '"perishable  property"  with- 
in Comp.  L.  (1909)  !  455,  authorizing 
a  carrier  to  sell  perishable  property 
which  the  consignee  refuses  to  ac- 
cept. St.  Louis,  etc..  R.  Co.  v.  Drey- 
fus,  37  Okl.  492.  182  P  491,  AnnCas 
1915C  507  and  note. 

74.  Leach  v.  New  York,  etc.,  R. 
Co.,  40  Misc.  664,  83  NYS  166. 

75.  Astsrup  v.  Lewy,  19  Fed.  536; 
Alabama  Great  Southern  R.  Co.  v. 
McKenzle,  139  Ga.  410,  412,  77  SB 
647.  46  LRANS  18  and  note;  Ala- 
bama, etc.,  R.  Co.  v.  Brlchetto.  72 
Miss.  891,  18  S  421;  Sauer  v.  Lehigh 
Valley  R.   Co.,   160    NYS   977.     Com- 

fare  Burkenroad  Goldsmith  Co.  v. 
llinols  Cent.  R.  Co.,  138  La.  81,  70  S 
44;  Hull  v.  Missouri  Pac.  R  Co.,  60 
Mo.  A.  593  (both  cases  holding  that 
It  was  the  duty  of  the  carrier  to  use 
reasonable  diligence  to  sell  damaged, 
perishable  goods  to  the  best  advan- 
tage, nothing  being  said  as  to  notice). 

"After  rejection  by  the  consignee 
the  carrier  holds  the  goods  for  the 
consignor;  and  It  would  bo  a  breach 
of  trust  for  the  carrier  to  sell  the 
shipper's  goods  without  notice  to 
him,  unless  the  stress  of  circumstan- 
ces be  such  as  to  justify  the  carrier 
In  assuming  the  place  of  the  owner 
respecting  the  preservation  of  the 
goods  or  the  protection  of  the 
owner."  Alabama,  etc.,  R.  Co.  v. 
McKenzle,  supra. 

[a]  An  exception  to  the  rule  re- 
quiring  notice  before  sal*  rests  on  the 
impossibility  to  give  notice  to  the 
shipper,  and  an  emergent  condition 
requiring  the  prompt  exercise  of  dis- 
cretion by  the  carrier.  Alabama 
Great  Southern  R.  Co.  v.  McKensle, 


139 
18. 

[  b  ]     Burden  of  proving  Inability  to 

five  notice. — Where  a  consignee  re- 
uses to  accept  perishable  goods,  the 
burden  is  on  the  carrier  to  show  its 
Inability  to  notify  the  shipper  before 
selling  the  goods  to  prevent  loss. 
Alabama  Great  Southern  R.  Co.  v. 
McKenzle,  139  Ga.  410,  77  SB  647,  46 
LRANS  18. 

76.  Missouri,  etc.,  R,  Co.  v.  Grooe, 
(Tex.  Civ.  A.)  106  SW  720:  Carter 
v.  International,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)   93   SW  681. 

77.  Missouri,  etc..  R.  Co.  v.  Cox, 
(Tex.  Civ.  A.)  144  SW  1196;  Chicago, 
etc,  R  Co.  v.  Cleaver,  48  Tex.  Civ. 
A  294,  106  SW  720;  Carter  v.  Inter- 
national, etc.,  R.  Co.,  (Tex.  Civ.  A) 
93  SW  681;  Dudley  v.  Chicago,  etc., 
R.  Co.,  58  W.  Va.  604,  62  SB  718.  118 
AmSR  1027.  3  LRANS  1115.  See  also 
Sauer  v.  Lehigh  Valley  R  Co.,  150 
NYS  977   (discussing  the  rule). 

78.  Gulf,  etc,  R.  Co.  v.  Patten 
Mfg.  Co.,  (Tex.  Civ.  A)  151  SW  1168. 

79.  Chesapeake,  etc.,  R.  Co.  v. 
Saulsbury.  103  SW  264,  81  KyL  614. 
12  LRANS  431;  Gulf,  etc.,  R.  Co.  v. 
Patten  Mfg.  Co.,  (Tex.  Civ.  A.)  161 
SW  1158,  1161  (where  it  was  further 
said:  "In  any  event.  In  order  for 
the  owner  to  avoid  a  sale  made  at  a 
place  other  than  the  point  of  desti- 
nation. It  must  be  shown  that  the 
place  selected  for  the  sale  was  un- 
reasonable, and  the  owner  was  prob- 
ably injured  by  the  sale  being  made 
at  such  place). 

[a]  Bale  outside  of  state. — Under 
Ky.  St.  (1903)  |  785,  authorizing  a 
carrier  having  unclaimed  freight  not 
perishable  In  its  possession  for  one 
year  to  sell  the  same  at  public  auc- 
tion, on  giving  notice  to  the  con- 
signor and  the  consignee,  etc.,  and  to 
sell  perishable  freight  as  soon  as  It 
deems  a  sale  necessary,  on  giving 
similar  notice  thereof,  and  to  retain 
out  of  the  proceeds  the  expenses  of 
transportation,  storage,  advertise- 
ment, sale,  etc.,  a  carrier  having  in 
its  possession  as  unclaimed  freight 
corn  delivered  to  it  for  transporta- 
tion must,  as  soon  as  It  Ib  deemed 
necessary  to  sell  the  same,  sell  It  as 
perishable  freight,  and  give  notice 
thereof,  and  may,  if  necessary  to  sell 
It  at  some  other  place  for  want  of 
market,  transport  the  same  to  such 
place;  but  the  sale  must  be  made 
within  the  state,  and  the  carrier  tak- 
ing the  freight  to  another  state  and 
there  selling  It  converts  it.  Chesa- 
peake, etc.,  K.  Co.  v.  Saulsburv,  103 
SW  254.  21  KyL  624,  12  LRANS  431. 

80.  Gulf.  etc..  R  Co.  v.  Patten 
MfK.  Co..  (Tex.  Civ.  A.)  151  SW  1158. 

81.  Civil  law  liability  and  the 
Xjooistan*  doctrine  see  infra  I  166. 
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reference  to  the  goods  in  his*  possession  as  earner, 
and   regardless  of  any   contractual   exceptions,   is 


89.  U.  S. — Germanla  Ins.  Co.  v. 
The  Lady  Pike,  21  Wall.  1.  22  L.  ed. 
499;  The  Delaware  v.  Oregon  Iron 
Co..  14  Wall.  579.  20  L.  ed.  779;  Hall 
v.  Nashville,  etc.,  R.  Co.,  13  Wall. 
367.  20  L.  ed.  594;  Holladay  v.  Ken- 
nard,  12  Wall.  254.  20  L.  ed.  390; 
Cincinnati,  etc.,  R.  Co.  v.  Fairbanks. 
•  90  Fed.  467,  33  CCA  611;  Burritt  v. 
Rench,  4  F.  Cas.  No.  2,201,  4  Mc- 
Lean 325;  Dusar  v.  Murgatroyd,  8  F. 
Cas.  No.  4,199,  1  Wash.  C.  C.  17; 
Pendall  v.  Rench,  19  F.  Cas.  No. 
10,917,    4   McLean    259. 

Ala. — Atlantic  Coast  Line  R.  Co.  V. 
Rice,  169  Ala.  265,  52  3  918,  AnnCas 
1912B  389:  Southern  R.  Co.  v.  Levy, 
144  Ala.  614,  39  S  95;  Tallassee  Falls 
Mfg.  Co.  v.  Western  R.  Co.,  128  Ala. 
167,  29  S  203!  Louisville,  etc.,  R.  Co. 
v.  Cowherd.  120  Ala.  57,  23  S  793; 
Louisville,  etc.,  R.  Co.  v.  McGulre,  79 
Ala.  395;  Williams  v.  Taylor,  4  Port. 
234;  Jones  v.  Pitcher,  8  Stew.  &  P. 
135,  24  AmD  716. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Pape,  100  Ark.  269,  140  SW  265;  Ark- 
adelphla  Milling  Co.  v.  Smoker  Mer- 
chandise Co.,  100  Ark.  37,  139  SW 
680;  Packard  v.  Taylor,  85  Ark.  402, 
37  AmR   37. 

Cal.-'-Bohannan  v.  Hamirond,  42 
Cal.  227;  Hooper  v.  Wells,  27  Cal.  14, 
85  AmD  211;  Jackson  v.  Sacramento 
Valley  R.  Co.,  23  Cal.   268. 

Colo.— Overland  Mall,  etc.,  Co.  v. 
Carroll,  7  Colo.  43,  1  P  682. 

Conn. — Hale  v.  New  Jersey  Steam 
Nav.  Co.,  15  Conn.  S89,  39  AmD  398; 
Williams  v.  Grant,  1  Conn.  487,  7 
AmD    236. 

Del.— Klalr  v.  Philadelphia,  etc., 
R.  Co.,  26  Del.  274,  78  A  1085:  Reed 
v.  Wilmington  Steamboat  Co.,  16  Del. 
1(3,  40  A  956;  Carpenter  v.  Balti- 
more, etc.,  R.  Co.,  11  Del.  16,  64  A 
252;  Culbreth  v.  Philadelphia,  etc.,  R. 
Co.,  8  Del.  392;  Pennewill  v.  Cullen, 
6  Del.  238. 

D.  C. — Gleeson  v.  Virginia  Midland 
R.  Co.,  16  D.  C.  356  Trev  on  other 
grounds  140  U.  S.  435,  11  SCt  869, 
36  L.  ed.  468]   (recognizing  the  rule). 

Fla. — Clyde  SS.  Co.  v.  Burrows,  36 
Fla.    121,   18   S   849. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Mc- 
Han,  144  Ga.  683,  87  SB  889;  Atlan- 
tic, etc.,  R.  Co.  v.  Jacob's  Pharmacy 
Co.,  135  Ga.  113,  68  SB  1039;  Louis- 
ville, etc,  R.  Co.  v.  Warfleld,  129  Ga. 
473,  59  SB  234;  Central  of  Georgia 
R.  Co.  v.  Llppman,  110  Ga.  665,  36 
SB  202.  60  LRA  673:  Cooper  v. 
Raleigh,  etc.,  R.  Co.,  110  Ga.  659,  86 
SB  240;  Cooper  v.  Berry,  21  Ga.  626, 
68  AmD  468;  Central  R.,  etc.,  Co.  v. 
Hlnes,  19  Ga.  203;  Fish  v.  Chapman, 
2  Ga.  349,  46  AmD  393;  Neal  v. 
Deans,  14  Ga.  A.  100,  80  SB  293; 
Ohlen  v.  Atlanta,  etc.,  R.  Co.,  2  Ga. 
A.  323,  68   SB  511. 

Hawaii. — Laupahoehoe  Sugar  Co.  v. 
Wilder  S.  S.  Co.,  11  Hawaii  261;  Ase- 
gut  v.   King,   2   Hawaii   733. 

111. — Chicago,  etc.,  R.  Co.  v.  Saw- 
yer, 69  111.  286,  18  AmR  613;  U.  S. 
Express  Co.  v.  Hutchins.  67  111.  348; 
Chicago,  etc.,  R.  Co.  v.  Shea,  66  111. 
471;  Chicago,  etc.,  R.  Co.  v.  Peo.,  66 
111.  365.  8  AmR  690;  Illinois  Cent.  R. 
Co.  v.  Frankenberg,  64  111.  88,  5  AmR 
»2;  Illinois  Cent.  R.  Co.  v.  McClellan, 
64  111.  68,  6  AmR  83;  Western 
Transp.  Co.  v.  Newhall,  24  111.  466, 
76  AmD  760;  Wabash  R.  Co.  v.  John- 
son, 114  111.  A.  645;  Michigan  Cent. 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  1  111. 
A.  399. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  582;  Ban- 
semer  v.  Toledo,  etc.,  R.  Co.,  26  Ind. 
484.  87  AmD  367;  Louisville,  etc.,  R> 
Co.  v.  Nlcoholal,  4  Ind.  A.  119,  30  NE 
424,  61  AmSR  206. 

Iowa. — J.  H.  Cownle-  Glove  Co.  v. 
Merchants'  Dispatch  Transp.  Co.,  ISO 
Iowa  827,  106  NW  749,  114  AmSR 
119,  4  LRANS  1060;  Hart  v.  Chicago, 
etc..  R.  Co.,  69  Iowa  485.  29  NW  597. 

Kan. — Rodgers  v.  Missouri  Pac.  R. 
Co..  75  Kan.  222,  88  P  885,  121  AmSR 
416,   10   LRANS   668,   12   AnnCas   441 


(recognizing  the  rule);  St.  Louis, 
etc,  R.  Co.  v.  Sherlock,  59  Kan.  23, 
61  P  899. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  167  Ky. 
772,  164  SW  90;  Farley  v.  Lavary, 
107  Ky.  623,  54  SW  840,  21  KyL 
1262,  47  LRA  383;  Cincinnati,  etc, 
R.  Co.  v.  Webb,  108  Ky.  705,  46  SW 
11,  20  KyL  330'  Bland  v.  Adams 
Express  Co..  1  Duv.  232,  85  AmD 
623;  Hall  v.  Renfro,  3  Mete  61;  Rob- 
ertson v.  Kennedy,  2  Dana  430,  26 
AmD  466;  Fowler  v.  Gano,  6  Ky.  Op. 
319. 

Me. — Flllebrown  v.  Grand  Trunk  R. 
Co.,  66  Me.  462,  92  AmD  606;  Sager  v. 
Portsmouth,  etc,  R.  Co.,  31  Me.  228, 
50  AmD  659;  Parker  v.  Flagg,  26  Me. 
181,  46  AmD  101. 

Md. — Fergusson  v.  Brent,  12  Md.  9, 
71  AmD  682. 

Mass. — Swetland  v.  Boston,  etc,  R. 
Co..  102  Mass.  276;  Gage  v.  Tlrrell, 
9  Allen  299;  Claflln  v.  Boston,  etc, 
R.  Co..  7  Allen  341. 

Mich. — Fitch  v.  Newberry.  1  Dougl. 
1,  40  AmD  33. 

Minn. — Northwestern  Marble,  etc, 
Co.  v.  Williams,  128  Minn.  614,  151 
NW  419,  LRA1915D  1077;  Christen- 
son  v.  American  Express  Co.,  15 
Minn.  270,  2  AmR  122. 

Miss. — Mobile,  etc.  R.  Co.  v. 
Welner,  49  Miss.  726;  Bennett  v. 
Byrara,  38  Miss.  17,  76  AmD  90; 
Powell  v.  Mills,  30  Miss.  231,  64 
AmD  158;  Southern  Express  Co.  v. 
Moon,  29  Miss.  822;  Whltesldes  v. 
Thurlklll,  20  Miss.  699,  51  AmD  128: 
Neal  v.  Saunderson,  10  Miss.  572,  41 
AmD  609;  GUmore  v.  Carman,  9  Miss. 
279,  40  AmD  96. 

Mo. — Davis  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340,  1  SW  327;  Wolf  v.  Amer- 
ican Express  Co.,  43  Mo.  421,  97 
AmD  406;  Daggett  v.  Shaw,  3  Mo. 
264,  25  AmD  439;  Humphreys  v.  St. 
Louis,  etc..  R.  Co.,  191  Mo.  A.  710, 
178  SW  233;  Cunningham  v.  Wabash 
R.  Co.,  167  Mo.  A.  273,  149  SW  1151; 
Henry  Bromschwlg  Tailors'  Trim- 
ming Co.  v.  Missouri,  etc,  R.  Co., 
165  Mo.  A.  350,  147  SW  176;  Merrltt 
Creamery  Co.  v.  Atchison,  etc.,  R. 
Co.,  128  Mo.  A.  420,  107   SW  462. 

Mont. — Wahle  v.  Great  Northern 
R.  Co..  41  Mont.  326,  109  P  713.  • 

Nebr. — Sunderland  Co.  v.  Chicago, 
etc.  R.  Co.,  89  Nebr.  660,  131  NW 
1047;  Wabash  R.  Co.  v.  Sharpe,  76 
Nebr.  424,  107  NW  758,  124  AmSR 
823. 

N.  H. — Moses  v.  Boston,  etc.,  R. 
Co.,  24  N.  H.  71,  56  AmD  222;  Moses 
v.  Norris,  4  N.  H.  304. 

N.  J. — Dudley  v.  Can-den,  etc, 
Ferry  Co.,  46  N.  J.  L.  368.  46  AmR 
781;  New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697, 
64  AmD  394;  Mershon  v.  Hobensack, 
22  N.  J.  L.  872   [aff  23  N.  J.  L.  6801. 

N.  M. — Sellgman  v.  Armijo,  1  N. 
M.   469. 

N.  T. — Jackson  Architectural  Iron 
Works  v.  Hurlbut,  158  N.  Y.  34,  52 
NB  665,  70  AmSR  432;  McKinney  v. 
Jewett,  90  N.  Y.  267;  Read  v.  Spauld- 
ing,  30  N.  Y.  630,  86  AmD  426; 
Michaels  v.  New  York  Cent..  R.  Co., 
30  N.  Y.  564,  86  AmD  415;  Merritt 
v.  Earle,  29  N.  Y.  116,  86  AmD  292: 
Howe  v.  Oswego,  etc.,  R.  Co.,  66 
Barb.  121;  Gardiner,  v.  New  York 
Cent.,  etc.,  R.  Co.,_139  App.  Dlv.  17> 
123  NYS  865  [aff  201  N.  Y.  887,  94 
NE  876,  34  LRANS  826,  AnnCasr912B 
281];  Heyman  v.  Stryker,  116  NYS 
638;  Jacoby  v.  Piatt,  94  NTS  436: 
Heineman  v.  Grand  Trunk  R.  Co., -81 
HowPr  430,  Sheld.  95;  Alexander  v. 
Greene,  7  Hill  633;  De  Mott  v.  Lara- 
way,  14  Wend.  225,  28  AmD  628; 
Parsons  v.  Hardy,  14  Wend.  215,  28 
AmD  621;  Elliott  v.  Rossell,  10 
Johns.  1,  6  AmD  306;  Colt  v.  Mc- 
Mechen,  6  Johns.  160,  6  AmD  200. 

N.  C. — Boner  v.  Merchant's  Steam- 
boat Co.,  46  N.  C.  211;  Han-ell  v. 
Owens.  18  N.  C.  273. 

N.  D. — Duncan  v.  Great  Northern 


that  he  is  liable  for  all  loss  or  destruction  of  or 
injury  to  such  goods,82  not  occasioned  by  the  act 

R.  Co.,  17  N.  D.  610,  118  NW  826,  19 
LRANS  962. 

Oh.— Welsh  v.  Pittsburg,  etc..  R 
Co.,  10  Oh.  St.  66,  75  AmD  490:  The 
Montgomery  v.  Kent,   20  Oh.  54. 

Okl. — St.  Louis,  etc,  R.  Co.  v 
Walker,  37  Okl.  784,  133  P  185  (recog- 
nizing  the  rule). 

Or. — Lacey  v.  Oregon  R.,  etc,  Co., 
63  Or.  596,  128  P  999;  Wells  v.  Great 
Northern  R.  Co..  69  Or.  166,  169,  114 
P  92,  116  P  1070,  34  LRAN8  818,  825 
[cit  Cycl. 

Pa. — Wlllock  y.  Pennsylvania  R 
Co.,  166  Pa.  184,  30  A  948,  46  AmSR 
674,  27  LRA  228;  Leonard  v.  Hen- 
driokson,  18  Pa.  40,  56  AmD  687; 
Menner  v.  Delaware,  etc..  Canal  Co., 
7  Pa.  Super.  136;  Simpson  v.  Hand, 
6  Whart.  311,  36  AmD  231;  Gordon  v. 
Little,  8  Serg.  &  R.  633,  11  AmD  612; 
Bdelsohn  v.  U.  S.  Express  Co.,  4 
Lack.  Jur.  61. 

S.  C. — Porcher  v.  North  Eastern  R 
Co.,  48  S.  C.  L.  181;  Smyrl  v.  Nlolon. 
18  S.  C.  L.  421,  23  AmD  146;  Ewart 
v.  Street,  18  S.  C.  L.  167,  23  AmD 
131;  Campbell  v.  Morse,  16  S.  C.  L. 
4.68;  Harrington  v.  Lyles,  11  S.  C.  L. 
88;  M'Clures  v.  Hammond,  1  S.  C.  L. 
99,  1  AmD  698. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Stone.  112  Tenn.  348,  79  SW  1031,  105 
AmSR  965;  Adams  Express  Co.  v. 
Jackson,  92  Tenn.  826,  21  SW  6(6; 
Watson  v.  Memphis,  etc.,  R.  Co.,  9 
Helsk.  265;  Nashville,  etc,  R.  Co.  v. 
David,  6  Helsk.  261,  19  AirR  694; 
Lewis  v.  Ludwick,  6  Coldw.  368,  98 
AmD  454;  Turney  v.  Wilson,  7  Yerg. 
340,  27  AmD  516;  Craig  v.  Childress. 
Peck  270,  14  AmD  751. 

Tex. — Arnold  v.  Jones,  26  Tex.  316, 
82  AmD  617;  Philleo  v.  Sanford,  17 
Tex.  227,  67  AmD  654;  Chevatller  v. 
Straham,  2  Tex.  115.  47  AmD  639; 
Head  v.  Pacific  Express  Co.,  60  Tex. 
Civ.  A.  169.  126  SW  682;  Abbott  Gin 
Co.  v.  Missouri,  etc,  R.  Co.,  67  Tex. 
Civ.  A.  263,  122  SW  284;  Texas  Cent 
R.  Co.  v.  Hunter,  47  Tex.  Civ.  A.  190, 
104  SW  1076;  -Fentlman  v.  Atchison, 
etc.,  R.  Co.,  44  Tex.  Civ.  A.  465,  91 
SW  939;  International,  etc.,  R.  Co. 
v.  Bergman,  (Civ.  A)  64  SW  999; 
Texas,  etc.,  R.  Co.  v.  Morse,  1  Tex. 
A.  Civ.  Cas.  |  411. 

Utah. — Houtz  v."  Union  Pac  R.  Co., 
33  Utah  175,  93  P  439,  17  LRANS  628. 

Vt. — Blumenthal  v.  Branerd,  38  Vt 
402,  91  AmD  349;  Day  v.  Ridley,  16 
Vt.  48.  42  AmD  489. 

Va. — Chesapeake,  etc,  R.  Co.  v. 
Beasley.  104  Va.  788,  62  SE  666,  3 
LRANS  183;  Herring  v.  Chesapeake, 
etc..  R.  Co.,  101  Va.  778.  45  SB  322; 
Farish  v.  Relgle,  11  Gratt.  (52- Va.) 
697,  62  AmD  666;  Friend  v.  Woods, 
6  Gratt.  (47  Va.)  189,  62  AmD  119; 
Murphy  v.  Staton,  3  Munf.  (17  Va) 
239 

Wash. — Revilla  Fish  Products  Co. 
v.  American-Hawaiian  SS.  Co.,  77 
Wash.  49,  137  P  337  (recognizing  the 
rule). 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co.,  63  W.  Va.  128,  131,  69  SE 
949,  14  LRANS  393  tclt  Cyc] ;  Mc- 
Graw  v.  Baltimore,  etc.,  R.  Co.,  18  W. 
Va.  861,  41  AmR  696;  Baltlrrore,  etc, 
R.  Co.  v.  Morehead,  6  W.  Va.  293. 

Wis. — Strohn  v.  Detroit,  etc..  R. 
Co.,  23  Wis.  126.  99  AmD  114;  Klau- 
ber  v.  American  Express  Co.,  21  Wis. 
21,  91  AmD  462;  Wood  v.  Crocker,  18 
Wis.  245,  86  AmD  773;  Marshall  v. 
American  Express  Co.,  7  Wis.  1,  73 
AmD  381. 

Wyo. — Oregon  Short  Line  R.  Co.  v. 
Blyth,  19  Wyo.  410,  118  P  649,  119  P 
875,  AnnCasl91SB  288. 

Eng.— Hill  v.  Scott.  [1895]  2  Q.  B. 
371  [app  dlsm  [1895]  2  Q.  B.  713]; 
Riley  v.  Home,  6  Bing.  217,  15  ECL 
549.  130  Reprint  1044;  Nugent  v. 
Smith,  1  C.  P.  D.  423:  Trent,  etc. 
Nav.  Co.  v.  Wood.  4  Dougl.  287,  86 
ECL  479.  99  Reprint  884,  1-  T.  R.  28 
note,  99  Reprint  962;  Oakley  v.  Ports- 
mouth, etc.,  Steam  Packet  Co.,  11 
Exch.  618,  166  Reprint  977;  Coggs  v. 
Bernard,  2  Ld.  Raym.  909,  92  Reprint 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 
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of  Qod**  or  of  the  public  enemy.84  This  exceptional 
liability,  in  addition  to  that  of  an  ordinary  bailee 
for  hire,  is  imposed  by  public  policy.88  Therefore, 
where  the  loss  is  not  due  to  the  excepted  causes, 
proof  of  negligence  is  immaterial,88  and  the  carrier 
cannot  escape  liability  by  proving  reasonable  care 
and  diligence.87  In  the  English  oases,  by  which  the 
rale  of  exceptional  liability  was  first  established, 
it  was  said  that  the  carrier  was  an  insurer  of  the 
goods  as  against  all  loss  or  injury  not  resulting 


from  the  excepted  causes,88  and  in  a  large  number  of 
the  cases  in  the  United  States  the  term  "insurer"  is 
used;89  but  nothing  more  is  meant  by  this  expres- 
sion than  that  the  carrier  is  absolutely  liable,  with 
only  the  exceptions  recognized  in  the  rule  as  above 
stated.90  The  general  rule  as  to  the  carrier's  lia- 
bility is  illustrated  by  cases  holding  the  carrier 
liable  for  loss  of  goods  by  fire,91  water,9*  robbery,** 
or   other  accidental   cause,94   or  by  negligence  or 


107;  Forward  v.  Pittard.  1T.R  27, 
99  Reprint  953,  1  ERC  216. 

Can. — Culver  v.  Lester,  37  CanLJ 
421,  21  CanLTOccNotes  296. 

Ont — Lamont  v.  Canadian  Trans- 
fer Co.,  19  Ont.  L.  291,  11  OntWR 
953,  12  OntWR  882,  13  OntWR  1181. 

Que. — Ouimet  v.  Canadian  Exp. 
Co,  32  L  C.  Jur.  819. 

"As  Is  well  expressed  In  the  dis- 
senting opinion  of  Mr.  Justice  Nott, 
Id  Cook  v.  Gourdln.  11  B.  C.  L.  19: 
'No  force  however  great,  no  accident 
however  Inevitable,  no  fraud  how- 
ever beyond  his  control,  will  excuse 
him.'  He  is  liable  not  only  for  losses 
occasioned  by  secret  theft  or  em- 
bezzlement, but  for  those  inflicted  by 
highway  robbery,  by  the  spoliation 
and  outrages  of  mobs,  rioters  and 
insurgents.  The  most  resistless  and 
destructive  conflagration,  if  occa- 
sioned by  human  agency,  without  any 
negligence  whatever  on  the  part  of 
the   carrier,    will    furnish    no    valid 

f round  of  exemption."  Chevalller  v. 
traham,  2  Tex.  115,  123.  47  AmD  639. 

[a]  Xn,  T^rqislana  the  rule  Is  the 
same.  Lehman  v.  Morgan's  Louisi- 
ana, etc.,  R..  etc,  Co.,  115  La.  1,  38  S 
873.  112  AmSR  259,  70  LRA  662.  6 
AnnCas  818  and  note;  Berje  v.  Texas, 
etc,  R.  Co.,  37  La.  Ann.' 4 68;  Cran- 
well  v.   The   Fanny   Fosdlck,   15   La. 

1        Ann.  436,  77  AmD  190;  Van  Hern  v. 

Taylor,  7  Rob.  201,  41  AmD  279.     See 

Infra  I   166. 
Liability  of  earlier  by  water  for 

Ion  or  Injury  see  Shipping   [36  Cyc 
I         236]. 

[b]  Inability  of  carriers  of  pas- 
sengers compared. — The  liability  of 
both  classes  of  carriers  arises  from 
negligence,  which  is  a  failure  to  be- 
stow the  care  and  skill  which  the 
situation  of  the  parties  and  the  sub- 
ject matter  require.  The  negligence 
which  will  render  them  respectively 
liable  may  possibly  differ  In  degree 
but  is  Identical  in  kind.  Trenton 
Pass.  R  Co.  v.  Guarantors  Liability 
Indemn.  Co..  60  N.  J.  L.  246,  37  A 
(09,  44  LRA   213. 

83.  See  infra  I  132. 

84.  See  infra  |  133. 
86.    Gardiner   v.    New   Tork   Cent., 

etc.,  R.  Co.,  139  App.  Dlv.  17,  128 
NTS  865  Taff  201  N.  Y.  387,  94  NE 
»76.  34  LRANS  826.  AnnCasl912B 
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Co.  v.  Merchants'  Bank,  6  How.  344, 
12  L.  ed.  465. 
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Nav.  Co.,  15  Conn.  639,  39  AmD  398. 
111. — Porter  v.  Chicago,  etc,  R.  Co., 

20  111.  407,  71  AmD  286. 
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N.  C. — Berry  v.  Southern  R.  Co., 
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[a]  tans,  where  a  contract  of 
carriage  contained  no  limitation  of 
the  carrier's  common-law  liability, 
the  fact  that  the  carrier  used  care 
to  equip  the  engine  handling  the  car 
in  which  the  goods  were  shipped  with 
the  best  spark  arrester,  and  that 
such  engine  was  operated  by  a  skill- 
ful engineer  did  not  exempt  the  car- 
rier from  liability  for  destruction  of 
the  goods  by  Are  communicated  by  a 
spark  from  the  engine.  Gulf,  etc., 
R.  Co.  v.  Roberts,  (Tex.  Civ.  A.)  86 
SW  479. 

S3.  The  Zenobla,  80  F.  Cas.  No. 
18,209,  Abb.  Adm.  80;  Fish  v.  Chap- 
man, 2  Ga.  349,  46  AmD  393;  Camp- 
bell v.  Morse,  16  S.  C.  L.  468;'Phllleo 
v.  Sanford,  17  Tex.  227,  67  AmD  654. 

93.  Alexander  -  v.  Greene,  7  Hill 
(N.  Y.)  633;  Oregon  Short  Line  R. 
Co.  v.  Blyth.  19  Wyo.  410,  118  P  649, 
119  P  876,  AnnCasl913E  288. 

[a]  (Barly  doctrine  as  to  liability 
In  case  of  robbery, — In  the  time  of 
Henry  VIII,  a  common  carrier  was 
chargeable  in  "case  of  loss  by  rob- 
bery only  when  he  had  traveled  by 
ways  dangerous  because  Infested  by 
robbers,  or  had  driven  by  night  or 
at  any  Inconvenient  hour.  This  rule, 
as  relates  to  the  conveyance  of 
goods,  was  changed  from  motives  of 
policy  as  commerce  advanced.  The 
law  applicable  to  common  carriers 
Is  one  of  great  rigor.  Although  to 
the  extent  to  which  it  has  been  car- 
ried, and  In  the  cases  to  which  It  has 
been  applied,  we  admit  Its  necessity 
and  its  policy,  we  do  not  think  it 
ought  to  be  carried  further,  or  ap- 
plied to  new  cases.  Boyce  v.  Ander- 
son, 2  Pet.   (U.  8.)   160,  7  L.  ed.  379. 

94V.    Brousseau  v.  Ship  Hudson,  11 
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wrong  of  the  carrier's  servants  or  third  persons."11 
However,  in  the  fuller  development  of  the  rule  of 
carrier's  liability  it  has  been  held  that  he  is  not 
liable  for  loes  or  damage  due  to  the  intrinsic  quali- 
ties of  the  goods  carried,"9  or  the  act  or  fault  of 
the  shipper;*7  and  therefore  the  rule  might  now 
be  more  fully  stated  as  being  that  the  common  car- 
rier is  liable  for  all  loss  or  injury  not  due  to  the 
act  of  God  or  the  public  enemy,  the  inherent  nature 
or  qualities  of  the  goods,  or  the  act  or  fault,  of 
the  owner  or  shipper,88  it  being  understood  that  as 
to  all  of  these  excepted  cases  the  carrier  may  be 
liable  by  reason  of  his  own'  negligence  or  that  of 
his  agents,  servants,  or  employees." 

Common-law  liability  always  presumed.  In  the 
absence  of  proof  to  the  contrary,  the  liability  of  a 
carrier  is  always  presumed  to  be  its  common-law 
liability,  and  any  party  attempting  to  show  a 
greater  or  a  less  liability  must  assume  the  burden 
of  proving  the  contract  by  which  the  common-law 
liability  was  affected;1  nor  is  this  rule  affected  by 
the  fact  that  it  is  shown  that  the  carrier  was 
accustomed  always  to-  give  to  shippers  a  receipt 
limiting  its  common-law  liability.2 

[J  130]  B.  Reasons  on  Which  Rule  Is  Based. 
While  there  must  be  a  contractual  relation  of  some 
kind  in  order  to  give  rise  to  the  legal  obligation  to 
carry  safely,'  which  may  arise  by  implication  from 
the  acceptance  for  carriage4  or  from  the  mere  fact 
that  the  carrier  has  undertaken  to  carry,6  the  lia- 
bility of  a  common  carrier  does  not  rest  wholly  on 
contract  between  it  and  the  shipper,  but  is  a  lia- 


bility imposed  by  law,  and  exists  independently  of 
any  special  contract,  having  its  foundation  in  the 
policy  of  the  law  arising  out  of  the  hardship  which 
would  result  to  shippers  from  the  adoption  of  any 
other  rule.8  The  common-law  rule  is  based  on  a 
number  of  considerations  which  may  be  enumerated 
as  follows:  The  public  character  of  the  carrier's 
duties;7  the  inequality  in  the  footing  of  the  carrier 
and  the  shipper;8  the  absolute  possession  and  con- 
trol of  the  property  by  the  carrier  while  in  course 
of  shipment,  and  the  entire  separation  of  the  ship- 
per from  his  property  while  in  course  of  transpor- 
tation and  his  lack  of  opportunity  to  protect  it  by 
any  efforts  of  his  own;*  the  opportunity  of  the  car- 
rier for  embezzlement  and  for  fraudulent  collusion 
with  others;10  and  the  ordinarily  exclusive  posses- 
sion by  the  carrier  of  the  means  of  evidence,  and 
the  difficulty,  if  not  impossibility,  of  proving  the 
fraud  or  negligence  by  which  the  goods  were  lost.11 
It  has  been  said  that  the  rule  works  no  real  hard- 
ship on  the  carrier,  that  "the  price  of  transporta- 
tion will  include  a  reasonable  premium  for  this 
kind  of  insurance.  The  rule  being  uniform  and 
well  understood  ...  the  rate  of  compensation 
regulates  itself;  and  the  loss,  if  no  fault  can  be 
charged  anywhere,  will  be  cast,  on  principles  of 
true  public  policy,  upon  the  party  whose  diligence 
and  care  will  be  encouraged  and  stimulated  by  the 
risk."" 

[$  131]  0.  To  What  Glasses  of  Carriers  Rule 
Applicable.  The  general  rule  of  liability  hereto- 
fore stated  is  applicable  to  common  carriers  of  all 
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Tupelo  Bank,  108  Ala.  517.  18  S  664; 
Jasper  Trust  Co.  v.  Kansas  Cltv,  etc., 
R.  Co.,  99  Ala.  416.  14  S  546  42  Am 
SR  75.  See  also  Hagertown  Bank  v. 
Adams  Express  Co.,  45  Pa.  419,  84 
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Civ.  A.)  143  SW  1179,  1182  felt  Cyc]. 
See  also  Fentiman  v.  Atchison,  etc.. 
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Frankenberg,  64  111.  88,  5  AmR  92. 

Iowa. — Hart  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  486,  29  NWW. 

Mass. — Thomas  v.  Boston,  etc.,  R. 
Corp.,  10  Mete.  472,  43  AmD  444. 

N  H.— Rixford  v.  Smith,  52  N.  H. 
355,  13  AmR  42;  Moses  v.  Boston, 
etc.,  R.  Co.,  24  N.  H.  71,  66  AmD  222. 

Va. — Virginia,  etc.,  R.  Co.  v.  Bay- 
ers, 26  Gratt.   (67  Va.)   328. 

Eng. — Riley  v.  Home.  6  Blng.  217. 
15  ECL  549,  130  Reprint  1044. 

10.  Iowa. — Hart  v.  Chicago,  etc 
R.  Co..  69  Iowa  486,  29  NW  697. 

Mass. — Thomas  v.  Boston,  etc.,  R 
Corp.,  10  Mete.  472,  43  AmD  444. 

N.  H. — Moses  v.  Boston,  etc.,  R 
Co.,  24  N.  H.  71,  55  AmD  222. 

N.  Y. — Hollister  v.  Nowlen,  1! 
Wend.  234,  32  AmD  466. 

Va. — Virginia,  etc.,  R.  Co.  v.  Say- 
ers,  26  Gratt.  (67  Va.)  328. 

Eng. — Riley  v.  Home,  6  Blng.  217, 
15  ECL  649,   180  Reprint  1044. 

11.  Illinois  Cent  R.  Co.  v.  Frank- 
enberg, 64  111.  88,  5  AmR  92;  Rixford 
v.  Smith,  52  N.  H.  355,  13  AmR  42; 
Moses  v.  Boston,  etc.,  R.  Co.,  24  N.  H. 
71.  55  AmD  222;  Virginia,  etc,  R 
Co.  v.  Sayers,  26  Gratt.  (67  Va.)  828: 
Riley  v.  Home.  6  Bing.  217,  218,  16 
ECL  649,  130  Reprint  1044  (where 
It  was  said:  "If  they  [the  goods] 
should  be  lost  or  injured  by  the 
grossest  negligence  of  the  carrier  or 
his  servants,  or  stolen  by  there-,  or  by 
thieves  in  collusion  with  them,  the 
owner  would  be  unable  to  prove 
either  of  these  cases  of  loss;  his  wit- 
nesses must  be  the  carrier's  servants, 
and  they  knowing  that  they  could 
not  be  contradicted,  would  excuse 
their  masters  and  themselves"). 

12.  Moses  v.  Boston,  etc.,  R.  Co.. 
24  N.  H.  71.  85,  55  AmD  222  fquot 
with  appr  Rixford  v.  Smith.  52  N.  H. 
355,  13  AmR  42].  And  see  Thomas 
v.  Boston,  etc.,  R.  Co.,  10  Mete. 
(Mass.)  472,  476,  43  AmD  444  (where 
It  was  said:  "The  pay  of  carriers 
Is  graduated  upon  such  liability"). 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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kinds  and  is  not  confined  to  any  particular  class 
of  common  carriers.1* 

[$  132]  D.  Excepted  Causes  Exempting  Carrier — 
1.  Enumeration  and  Explanation  of  Causes — a.  Act 
of  Ood.  Strict  as  are  the  rules  of  the  common  law 
in  imposing  on  a  carrier  liability  for  goods  lost  in 
transportation,  an  act  of  God  is  a  justification  for 
failure  to  perform  the  contract  of  carriage  and 
relieves  the  carrier  of  the  liability  for  the  loss  of, 

IS.     U.  S. — The  Maggie  Hammond 
v,    Morland,    9    Wall.    435.    H    U    el. 


v.     nuiuuiu,      «      nail.     «w,      i«      ij.     vu 

772:  The  Niagara  v.  Cordes,  21  How. 
7.  1«  L.  ed.  41;  Tompkins  v.  The 
Dutchess  of  Ulster,  24  F.  Cas.  No. 
14,087a. 

Ala. — Jones  v.  Pitcher,  S  Stew.  & 
P.  135.  24  AmD  716. 

Conn. — Hale  v.  New  Jersey  Steam 
Nav.  Co..  15  Conn.  539.  39  AmD  398; 
Richards  v.  Gilbert,  6  Day  415. 

Ho. — Daggett  v.  Shaw,  3  Mo.  164, 
25  AmD  439. 

N.  Y. — Schieffelln  v.  Harvey,  6 
Johns.  170,  6  AmD  206. 

S.  C. — Harrington  v.  Lyles.  11  S. 
C  L.  88;  McClures  v.  Hanrmond,  1 
S.  C.  L.  99,  1  AmD  698. 

Tex. — Houston,  etc..  Nay.  Co.  v. 
Dwyer,  29  Tex.  876. 

[a]  Thus  the  owners  of  a  steam- 
Boat  (1)  are  liable  for  loss  of  goods 
by  robbery  (The  Steamboat  Belfast 
v.  Boon,  41  Ala.  50;  Boon  v.  Steam- 
boat Belfast,  40  Ala.  184.  88  AmD 
761),  (2)  or  theft  (Schieffelln  v.  Har- 


t),  ( 
T,   * 


vey,  6  Johns.  (N.  T.)  170,  5  AmD 
206).  (3)  But  this  was  denied  in 
two  earlier  cases  in  this  country. 
Aymer  v.  Astor,  6  Cow.  (N.  Y.)  266; 
Bveleigh  v.  Sylvester,  4  8.  C.  L.  178. 

[b]  Carriers  of  oars.— As  hereto- 
fore shown,  (1)  a  carrier  of  cars  of 
a  connecting  line  Is  a  common  car- 
rier of  such  cars  (see  supra  J  14), 
(2)  and  as  such  Is  liable  for  any  in- 
jury to  the  cars  not  caused  by  the 
act  of  Ood  or  the  public  enemy 
(Peoria,  etc.,  R.  Co.  v.  U.  S.  Rolling 
Stock  Co..  136  111.  643,  27  NE  59.  29 
AmSR  348;  Vermont,  etc.,  R.  Co.  v. 
Fitchburg  R.  Co.,  14  Allen  (Mass.) 
462.  92  AmD  785).  (3)  Thus  a  rail- 
road company  which  has  accepted 
for  transportation  loaded  cars  from 
another  road  is  liable  as  an  insurer 
for  their  destruction  enroute  by  fire. 
Bosworth  v.  Carr,  etc.,  Co.,  179  U.  S. 
444.  21  SCt  194,  45  L.  ed.  268;  Rau  v. 
Bosworth,  179  TJ.  S.  443,  21  SCt  194, 
45  L.  ed.  268;  Chicago,  etc.,  R.  Co.  v. 
Bosworth.  179  U.  8.  442,  21  SCt  183. 
45  L.  ed.  267;  Huntting  El.  Co.  v. 
Bosworth.  179  U.  S.  416.  21  SCt  183. 
45  L.  ed.  266;  Missouri  Pac.  R.  Co. 
v.  Chicago,  etc.,  R.  Co..  25  Fed.  317 
[all  132  Iff.  S.  191.  10  SCt  65.  83  L. 
ed.  309].  (4)  And  where  a  carrier 
undertakes  to  haul  the  car  of  an- 
other company  over  its  tracks,  it  Is 
liable  for  damages  to  the  oar  caused 
by  Its  derailment  owing  to  the  car 
being  of  a  narrower  gauge  than  the 
tracks,  since  the  condition  of  the 
car  should  have  been  Inspected  before 
acceptance  for  transportation.  Penn- 
sylvania R.  Co.  v.  New  Jersey  R., 
etc.,  Co..  27  N.  J.  L.  100. 

[c]  mole  extends  to  Interstate  car- 
riers.— Ficklin  v.  Wabash  R.  Co.,  117 
Mo.  A.  221.  93  SW  847. 

14.  U.  8. — The  Maggie  Hamn-ond 
v.  Morland.  9  Wall.  435,  19  L.  ed.  772; 
Ames  Mercantile  Co.  v.  Kimball  SS. 
Co.,  125  Fed.  332:  Pacific  Coast  SS. 
Co.  v.  Bancroft-Whitney  Co.,  94  Fed. 
180.  36  CCA .136;  Strouss  v.  Wabash, 
etc.  R.  Co.,  17  Fed.  209;  Pendall  v. 
Rench,  19  F.  Cas.  No.  10,917.  4  Mc- 
Lean 259:  Woodward  ▼.  Illinois  Cent. 
R  Co.,  30  F.  Cas.  No.  18,006,  1  Blss. 
403. 

Ala. — Alabama  Oreat  Southern  R. 
Co.  v.  Quarles,  145  Ala.  436,  40  S  120, 
117  AmSR  54,  5  LRANS  867,  8  Ann 
Cas  808;  Smith  v.  Western  R.  Co.,  91 
Ala.  466.  8  8  754,  24  AmSR  929,  11 
LRA  619;   Sprowl  v.   Kellar,   4   Stew. 

*  P.  382;    Jones   v.   Pitcher,    8    Stew. 

*  P.  135,  24  AmD  716. 

Cal.— Hooper  v.   Wells,    27   Cal.   11, 
35  AmD  21. 
Conn. — Converse    v.    Brainerd,    27 


Conn.  607;  Williams  v.  Grant,  1  Conn. 
487,  7  AmD  236;  Clark  v.  Richards, 
1  Conn.  54;  Richards  v.  Gilbert,  5 
Day  415. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  15,  64  A  2&2;  Reed  v. 
Wilmington  Steamboat  Co.,  IE  Del. 
193,  40  A  955;  Reed  v.  Philadelphia, 
etc.,  R.  Co.,  8  Del.  176. 

D.  C. — Gleeson  v.  Virginia  Midland 
R.  Co..  16  D.  C.  856  [rev  on  other 
grounds  140  U.  S.  436,  11  SCt  859,  36 
L.  ed.  458]. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell.  70  S  567. 

Ga. — Louisville,  etc.,  R.  Co.  v. 
Warfleld,  129  Ga.  473.  69  SE  234  [ait 

3  Ga.  A.  187,  69  SE  604];  Central  of 
Georgia  R.  Co.  v.  Llppman,  110  Ga. 
665,  36  SE  202,  60  LRA  673;  Cooper 
v.  Raleigh,  etc.,  R.  Co..  110  Ga.  659, 
36  SE  240;  New  England,  etc.,  SS. 
Co.  v.  Paige,  108  Ga.  296,  33  SE  969: 
Richmond,  etc.,  R.  Co.  v.  White,  88 
Ga.  805,  15  SE  802;  Wallace  v.  Clay- 
ton, 42  Ga.  443. 

111. — Merchants'  Despatch  Transp. 
Co.  v.  Smith,  76  111.  642:  Merchants' 
Despatch  Transp.  Co.  v.  Kahn,  76  111. 
520. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry,  170  Ind.  94,  83  NE  710;  Chi- 
cago, etc.,  R.  Co.  v.  Woodward,  164 
Ind.  366.  72  NE  658,  73  NE  810. 

Iowa. — Swlney  v.  American  Ex- 
press Co.,  115  NW  212;  J.  H.  Cownie 
Glove  Co.  v.  Merchants'  Dispatch 
Transp.  Co..  130  Iowa  327,  106  NW 
749.  114  AmSR  419,  4  LRANS  1060. 

Kan. — Sauter  v.  Atchison,  etc.,  R. 
Co.,  78  Kan.  331,  333,  97  P  434  [clt 
Cyc];  liodgers  v.  Missouri  Pac.  R. 
Co.,  75  Kan.  222,  88  P  885,  121  AmSR 
416.   10    LRANS  1658,   12   AnnCas  441 

Ky. — Southern  R.  Co.  v.  Smith,  125 
Ky.  656.  102  SW  232,  31  KyL  243; 
Hall  v.   Renfro,  3  Mete.  61. 

Me. — Emery  v.  Hersey,  4  Me.  407, 
16  AmD  268. 

Md. — Fergusson  v.  Brent,  12  Md. 
9,  71  AmD  582;  Boyle  v.  McLaughlin, 

4  Harr.  &  J.  291. 
Mass. — Hastings  v.  Pepper,  11  Pick. 

41. 

Miss. — Burnham  v.  Alabama,  etc., 
R.  Co..  81  Miss.  46.  32  S  912;  Neal  v. 
Saunderson,  10  Miss.  572,  41  AmD 
609. 

Mo. — Davis  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340.-1  SW  327;  Ballentine  v. 
North  Missouri  R.  Co.,  40  Mo.  491, 
93  AmD  316;  The  Lynx  v.  King.  12 
Mo.  272,  49  AmD  135;  Daggett  v. 
Shaw,  3  Mo.  264,  25  AmD  439;  Botts 
v.  St.  Louis,  etc.,  R.  Co.,  191  Mo.  A. 
676,  177  SW  746:  Merritt  Creamery 
Co.  v.  AtchiBon,  etc.,  R.  Co..  128  Mo. 
A.  420,  107  SW  462;  Gratiot  St.  Ware- 
house Co.  v»  Missouri,  etc.,  R.  Co.. 
124  Mo.  A.  545,  102  SW  11;  Hubbard 
v.  Mobile,  etc..  R.  Co..  112  Mo.  A.  459, 
87  SW  52;  Whlttemore  v.  Sills,  76 
Mo.   A.   248. 

Nebr. — Wabash  R.  Co.  v.  Sharpe, 
76  Nebr.  424,  107  NW  758,  124  AmSR 
823;  Black  v.  Chicago,  etc.,  R.  Co.,  30 
Nebr.  197,  46  NW  428. 

N.  H—  Moses  v.  Norrls,  4  N.  H 
304. 

N;  J. — New  Brunswick  Steamboat, 
etc.,  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697.  64   AmD  394. 

N.  T. — Condlct  v.  Grand  Trunk  R. 
Co..  64  N.  Y.  600;  Read  v.  Spauldlng, 
30  N.  Y.  680.  8«  AmD  426;  Michaels 
v.  New  York  Cent.  R.  Co.,  30  N.  Y. 
564.  86  AmD  416;  Merritt  v.  Earle. 
29  N.  Y.  115,  86  AmD  292;  Hart  v. 
North  German  Lloyd-SS.  Co.,  108 
App.  Dlv.  279.  95  NYS  733;  Howe  v. 
Oswego,  etc.,  R.  Co.,  56  Barb.  121; 
McArthur  v.  Sears,  21  Wend.  190; 
Kemp    v.    Coughtry,    11    Johns.    107; 


or  injury  to,  the  goods  concerned,14  unless  the 
carrier  has  been  guilty  of  negligence  which  brought 
the  property  in  contact  with  the  destructive  force 
of  the  actus  Dei  or  unnecessarily  exposed  it 
thereto.16  "There  is  some  difficulty  in  framing  a 
concise,  comprehensive,  and  accurate  definition  of 
the  term  'act  of  God'  as  that  term  is  used  and 
understood  when  applied  to  occurrences  causing 
damage  for  which  the  carrier  is  not  liable. ' '  "    The 

Elliott  v.  Rossell,  10  Johns.  1,  6  AmD 
306;  Colt  v.  McMechen,  6  Johns.  160, 

5  AmD  200. 
N.  C. — Harrell  v.  Owens,  18  N.  C. 

273. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Walker.  87  Okl.  784,  133  P  186",  Arm- 
strong, etc.,  Co.  v.  Illinois  Cent.  R; 
Co.,  26  Okl.  352.  109  P  216,  29  LRANS 
671  and  note. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  851,  39  AmR  787; 
Livezey  v.  Philadelphia,  74  Pa.  106, 
3  AmR  578;  Sullivan  v.  Philadelphia, 
etc,  R.  Co.,  30  Pa.  234,  72  AmD  698; 
Harrington  v.  McShane,  2  Watts  443, 
27  AmD  321;  Gordon  v.  Little,  8  Serg. 

6  R.  633,  11  AmD  632;  Lea  v.  Stroud, 
cited  in  2  Binn.  74;  Trace  v.  Penn- 
sylvania R.  Co.,  26  Pa.  Super.  466; 
Menner  v.  Delaware,  etc..  Canal  Co., 

7  Fa.  Super.   135. 
S.  C. — Slater  v.  South  Carolina  R. 

Co.,  29  S.  C.  96.  6  SE  936;  Reaves  v. 
Waterman.  29  S.  C.  L.  197,  42  AmD 
364;  Patton  v.  Magrath,  23  S.  C.  L. 
Hi),  :si  AmD  552  and  note;  Ewart  v. 
Street.  18  S.  C.  L.  167,  23  AmD  131; 
Campbell  v.  Morse,  16  S.  C.  L.  469; 
Harrington  v.  Lyles,  11  S.  C.  L.  88; 
Mei'lures  v.  Hammond,  1  S.  C.  L.  99, 
1    AmD    598. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  320,  14  SW  311; 
Merchants'  Dispatch  Transp.  Co.  v. 
Bloch.  86  Tenn.  392,  6  SW  881,  6 
AmSR  847:  Southern  Express  Co.  v. 
Glenn,  Hi  Lea  472.  1  SW  102;  Nash- 
ville, etc.,  R.  Co.  v.  King,  6  Helsk. 
269;  Nashville,  etc.,  R.  Co.  v.  David, 
6  Helsk.  261,  19  AmR  594;  Turney 
v.  Wilson,  7  Yerg.  340,  27  AmD  516; 
Jones  v.  Walker,  5  Yerg.  427;  Craig 
v.  Childress.  Peok  270,  14  AmD  761. 

Tex. — House  v.  Soder,  36  Tex.  629; 
Chevallier  v.  Straham,  2  Tex.  115, 
47  AmD  639;  International,  etc,  R. 
Co.  v.  Nowaski,  48  Tex.  Civ.  A.  144, 
106  SW  437;  Fentiman  v.  Atchison, 
etc.,  R.  Co.,  44  Tex.  Civ.  A.  456,  98 
SW  989;  Gulf,  etc..  R.  Co.  v.  Rob- 
erts, (Civ.  A)  85  SW  479;  Gulf,  etc.. 
R.  Co.  v.  Coropton.  (Civ.  A.)  38  SW 
220. 

Vt.— Day  v.  Ridley,  16  Vt.  48,  42 
AmD  489;  Spencer  v.  Daggett,  2  Vt. 
92. 

Va. — Herring  v.  Chesapeake,  etc, 
R.  Co.,  101  Va.  778,  46  SE  322;  Mur- 
phy v.  Staton.  8  Munf.   (17  Va.)   289. 

W.  Va. — McGraw  v.  Baltimore,  etc., 
R.   Co.,    18   W.   Va.   361,   41   AmR   696. 

Wis. — Strohn  v.  Detroit,  etc,  R. 
Co..  23  Wis.  126,  99  AmD  114:  Klau- 
ber  v.  American  Express  Co.,  21  Wis. 
21.   91  AmD  452. 

Eng. — Fenvvick  v.  Schmalc,  L.  R. 
3  C.  P.  313;  Riley  v.  Home,  6  Bing. 
217,  15  ECL  549,  130  Reprint  1044; 
Laveronl  v.  Drury,  8  Exch.  166.  165 
Reprint  1304;  Amies  V.  Stevens, 
Str.  128;  93  Reprint  428;  Forward  v. 
Plttard,  1  T.  R.  27.  99  Reprint  953.  • 
1  ERC  216. 

Act  of  Ood.  as.  excepting  carrier 


by  water  front  liability  see  Shipping 
[36  Cyc  238]. 

16.  Schwarz  v.  Adsit,  91  111.  A. 
676.     See  infra  ^  153. 

J  a]  Thus,  a  carrier  Is  liable  for 
ary  to  goods  by  an  not  of  Ood 
ere  the  goods  were  exposed  to  In- 
Jury  by  the  carrier's  inexcusable  de- 
lay or  detention.  Green-Wheeler 
Shoe  Co.  v.  Chicago,  etc.,  R.  Co.,  180 
Iowa  123,  106  NW498,  5  LRANS  882, 
8  AnnCas  46. 

10.  Gulf,  etc.,  R.  Co.  v.  Texas  Star 
Flour  Mills,  (Tex.  Civ.  A.)  143  SW 
1179.   1182. 

Act  of  Ood  denned  see  1  C.  J.  p. 
1172. 
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term  "act  of  God,"  as  used  to  express  a  cause  of 
loss  or  damage,  for  the  consequences  of  which  the 
carrier  will  not  be  liable,  is  very  generally  held  to 
mean  some  casualty  not  due  to  human  agency.  It 
means  the  action  of  the  forces  of  nature,  in  opposi- 
tion to  the  act  of  man,  such  as  lightning,  storms, 
earthquakes,  and  the  like.17  The  terms  "inevitable 
accident"  and  "unavoidable  accident"  are  some- 
times used  as  synonymous  with  "act  of  God,"1* 
but  they  lack  the  suggestion  that  the  loss  is  due  to 
other  than  human  agency,  and  therefore  their  use 
is  not  satisfactory.  Indeed,  it  has  been  said  that 
"act  of  God"  is  distinguishable  from  "inevitable 
accident."18  To  constitute  an  act  of  God  the 
casualty  must  be  not  only  the  direct  result  of  natu- 
ral causes,  but  also  one  which  is  in  no  way  con- 
tributed to  by  human  agency.10  It  must  be  a  direct 
and  violent  act  of  nature.21 


Fire.  In  accordance  with  the  general  rule,  it  hu 
uniformly  been  held  that  a  carrier  is  liable  for  loss 
by  fire  (due  to  some  human  agency,  and  not  to  light- 
ning, spontaneous  combustion,  or  some  other  opera, 
tion  of  nature),  even  though  originating  outside  of 
the  premises  controlled  by  the  carrier,  and  not  due 
to  any  act  or  fault  of  the  carrier  or  his  servants, 
and  of  such  nature  that  by  no  human  skill  or  fore- 
sight on  the  part  of  the  carrier  or  his  servants  could 
the  loss  have  been  avoided.21 

A  flood,  however,  of  Such  extraordinary  character 
that  it  could  not  have  been  foreseen  or  provided 
against  is  an  act  of  God,  and  the  carrier  is  not 
responsible  for  loss  of  goods  in  his  possession  result- 
ing therefrom.23 

Snowstorms  and  electrical  storms.  So  i^is  said 
that  a  snowstorm  which  blocks  up  a  railway  and 
prevents  the  moving  of  trains  is  an  act  of  God.14 


17.  U.  S. — Dibble  v.  Morgan,  7  P. 
Cas.  No.  3.881.  1  Woods  406;  Tomp- 
kins v.  Dutchess  of  Ulster,  24  F.  Cas. 
No.   14,087a. 

Cal. — Stockton  Lumber  Co.  v.  Cali- 
fornia Nav.,  etc.,  Co.,  10  Cal.  A.  197, 
101   P   641. 

Colo. — Blythe  v.  Denver,  etc.,  R 
Co.,  15  Colo.  333,  25  P  702.  22  AmSR 
403,  11  LRA  615  and  note. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  16,  64  A  252;  Penne- 
will  v.  Cullen,   5   Del.   238. 

Ga. — Charleston,  etc..  R.  Co.  v. 
Nixon  Grocery  Co.,  142  Ga.  348,  82 
SE  893;  Central  Line  of  Boats  v. 
Lowe,  50  Ga.  609;  Fish  v.  Chapman, 
2   Ga.    349,   46   AmD   393. 

Va. — Friend  v.  Woods,  6  Gratt. 
(47  Va.)   189,  52  AmD  119. 

Eng. — Forward  v.  Pittard,  1  T.  K, 
27,    99    Reprint    953.    1    ERC    218. 

"  'The  act  of  God.'  and  the  opera- 
tions of  nature,  unmixed  with  human 
agency  or  human  negligence  are  syn- 
onymous." Coosa  River  Steamboat 
Co.   v.   Barclay.   30  Ala.   120.   128. 

"When  the  Injury  Is  due  directly 
and  exclusively  to  natural  auses, 
without  human  Intervention,  and  no 
amount  of  foresight  or  care  which 
could  have  been  reasonably  required 
of  the  defendant  could  have  pre- 
vented the  injury,  it  should  be  re- 
garded as  an  act  of  God  for  which 
the  defendant  Is  not  liable."  Gulf, 
etc.,  R.  Co.  v.  Texas  Star  Flour  Mills, 
(Tex.  Clv.  A.)  148  SW  1179,  1182. 

[a]  "An  ooourrenoe  need  mot  be 
unprecedented  in  the  literal  sense  of 
that  word  In  order  to  be  regarded  aa 
an  act  of  God.  Any  definition  of  the 
term  which  includes  the  Idea  that 
It  must  be  an  occurrence  the  like  of 
which  had  never  happened  before 
would  so  restrict  the  application  of 
the  rule  as  to  practically  abrogate  it. 
Under  such  definition,  a  tidal  wave, 
an  earthquake,  a  volcanic  eruption, 
or  a  storm,  it  matters  not  how  vio- 
lent and  destructive  such  disturbance 
might  be,  would  not  be  an  act  of 
God,  unlesB  it  was  more  violent  than 
any  of  like  kind  that  had  preceded 
it.  It  goes  without  saying  that  this 
is  not  the  rule.  All  that  Is  required 
in  this  regard  to  make  an  occurrence 
of  this  kind  an  act  of  God  is  to  show 
that  it  was  so  unusual  that  it  could 
not  have  been  reasonably  expected  or 
provided  against."  Gulf,  etc.,  R.  Co. 
v.  Texas  Star  Flour  Mills,  (Tex.  Clv. 
A.)    148   SW  1179,  1182. 

18.  Fish  v.  Chapman,  2  Ga.  849, 
46  AmD  393;  Walpole  v.  Bridges,  6 
Blackf.  (Ind.)  222;  Neal  v.  Saunder- 
son.  10  Miss.  672,  41  AmD  609:  Fow- 
ler  v.   Davenport,    21   Tex.   626. 

19.  Merrltt  v.  Earle,  29  N.  Y.  115, 
86  AmD  292;  Trent,  etc.,  Nav.  Co.  v. 
Wood,  4  Dougl.  286,  26  ECL  479,  99 
Reprint  884  felt  Forward  v.  Pittard, 
1T.R.  27,  28,  99  Reprint  963,  1  ERC 
216].     " 

00.  Georgia  Southern,  etc.,  R.  Co. 
v.  Barfteld,  1  Ga.  A.  203.  58  SE  236; 
Wabash   R.  Co.  v.  Sharpe,   76   Nebr. 


424,  107  NW  768.  124  AmSR  823; 
New  Brunswick  Steamboat,  etc., 
Transp.  Co.  v.  Tiers,  24  N.  J.  L.  697, 
64  AmD  394;  Merrltt  v.  Earle,  29  N. 
Y.   115.  86  AmD  292. 

[a]  This  doctrine  Is  aptly  Illus- 
trated in  Southern  R.  Co.  v.  Smith. 
125  Ky.  656.  102  SW  232.  31  KyL 
243,  an  action  for  damages  for  the 
destruction,  by  Are,  of  goods  in  de- 
fendant's depot.  Here  defendant 
claimed  that  the  depot  had  been  set 
on  Are  by  lightning.  The  court  said 
that,  if  the  building  had  been  set  on 
fire  by  electricity  which  was  con- 
veyed into  the  building  by  telegraph 
wires,  the  fire  probably  would  have 
been  communicated  at  a  point  where 
there  was  lack  of  insulation.  If  the 
wire  had  been  properly  grounded  and 
properly  insulated,  the  lightning 
would  perhaps  have  passed  off  Into 
the  ground  without  doing  any  dam- 
age: and  if  the  lightning  was  carried 
Into  the  building  by  defendant's  own 
wires,  the  burden  was  on  It  to  show 
that  It  was  not  In  fault  in  not  prop- 
erly insulating  Its  wires. 

81.  Friend  v.  Woods,  6  Gratt.  (47 
Va.)    189,  62  AmD  119. 

22.  Gilmore  v.  Carman,  9  Miss. 
279,  40  AmD  96;  Miller  v.  Steam  Nav. 
Co..  10  N.  Y.  431.  Seld.  64;  Parsons 
v.  Monteath.  13  Barb.  (N.  Y.)  353; 
Gould  v.  Hill.  2  Hill  (N.  Y.)  623; 
Chevallier  v.  Straham,  2  Tex.  115, 
47  AmD  639:  Forward  v.  Pittard,  1 
T.   R.  27,   99   Reprint  953,   1   ERC  216. 

[a]  The  great  Chicago  flre. — Thus 
it  was  held  that  goods  in  the  hands 
of  carriers,  destroyed  in  the  great 
Chicago  fire  of  1871,  were  not  lost 
by  an  act  of  God,  and  that  the  car- 
riers were  liable  therefor.  Merchants' 
Despatch  Co.  v.  Smith.  76  111.  542. 

23.  U.  S. — Empire  State  Cattle  Co. 
v.  Atchison,  etc.,  R.  Co..  135  Fed.  135; 
Pearce  v.  The  Thomas  Newton,  41 
Fed.  106;  Missouri  Pac.  R.  Co.  v. 
U.   S..   47   Ct.   CI.   266. 

Ala. — Smith  v.  Western  R.  Co.,  91 
Ala.  455.  8  S  754,  24  AmSR  929.  11 
LRA  619;  Columbus,  etc.,  R.  Co.  v. 
Bridges.  86  Ala.  448,  5  S  864,  11  Am 
SR  58.  , 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Mullin.  70  Fla.  460,  70  S  467;  J.  P. 
Williams  Co.  v.  Pensacola,  etc..  SS. 
Co..  57  Fla.  544,  48  S  630;  Norris  v. 
Savannah,  etc..  R.  Co.,  23  Fla.  182, 
1  S  475,  11   AmSR  355. 

Ga. — Wallace  v.  Clayton,  42  Ga. 
443. 

Mo. — Wertheimer,  Swartz  Shoe  Co. 
v.  Missouri  Pac.  R.  Co.,  147  Mo.  A. 
489,  126  SW  793;  Lamar  Mfg.  Co.  v. 
St.  Louis,  etc..  R.  Co.,  131  Mo.  A. 
115,  110  SW  601;  Grler  v.  St.  Louis 
Merchants  Bridge  Terminal  R.  Co., 
108   Mo.  A.   565,   84   SW   158. 

N.  Y.— Read  v.  Spaulding,  30  N.  Y. 
630,  86  AmD  426. 

Oh. — American  Express  Co.  v. 
Smith,    35   Oh.    St.    511,    31   AmR   561. 

Pa.— Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94   Pa.  351,  39  AmR  787. 

Tex. — Fentiman    v.    Atchison,    etc., 


R.  Co.,  44  Tex.  Clv.  A.  455.  98  SW  939. 
See  Ferguson   v.   Southern   R  Co.. 
91    S.  C.    61,   74    SE   129. 

[a]  Johnstown  flood. — (1)  Thus 
destruction  of  goods  in  the  carriers' 
possession  by  the  catastrophe  known 
as  the  "Johnstown  Flood  was  held 
not  to  render  the  carriers  liable. 
Wald  v.  Pittsburg,  etc.,  R.  Co.,  162 
111.  546,  44  NE  888,  53  AmSR  332, 
35  LRA  356;  Long  v.  Pennsylvania 
R.  Co.,  147  Pa.  343.  23  A  459,  30  Am 
SR  732,  14  LRA  741.  (2)  It  is  true 
that  the  immediate  cause  of  this 
catastrophe  waa  the  breaking-  of  a 
dam,  which  let  loose  a  great  volume 
of  water,  sweeping  away  the  railway 
trains  on  tracks  In  the  valley  below 
the  dam,  but  the  cause  of  the  break- 
ing of  the  dam  was  a  flood  in  the 
stream  above,  and  this  brought  the 
case  within  the  exception.  It  Is  said 
that  accidents  arising  from  the 
breaking  of  dams  on  canals  by  rea- 
son of  a  flood  are  of  such  exceptional 
nature  as  to  be  denominated  an  act 
of  God.  Morrison  v.  McFadden,  10 
PaLJR   462. 

[b]  The  flood  on  Hay  30  and  SI, 
1903,  at  the  junction  of  the  Xtw  and. 
Missouri  rivers,  at  Kansas  City,  Mo., 
was  an  act  of  God,  and  a  carrier  was 
not  liable  for  loss  of  freight  in  such 
flood.  Empire  State  Cattle  Co.  v. 
Atchison,  etc,  R.  Co.,  186  Fed.  185: 
Uodgers  v.  Missouri  Pac.  R.  Co.,  75 
Kan.  222.  88  P  885,  121  AmSR  416, 
10  LRANS  668,  12  AnnCas  441  and 
note;  Merrltt  Creamery  Co.  v.  Atchi- 
son, etc,  R.  Co.,  189  Mo.  A.  149,  122 
SW  322;  Llghtfoot  v.  St.  Louis,  etc, 
R.  Co.,  126  Mo.  A.  632,  104  SW  482; 
Lamar  Mfg.  Co.  v.  St.  Louis,  etc.  R. 
Co.,  117  Mo.  A.  463,  98  SW  851; 
Moffatt  Commn.  Co.  v.  Union  Pac. 
R.   Co..   113   Mo.  A.   644.   88   SW   117. 

[ .  I  The  flooding  of  a  railroad  yard 
to  a  depth  of  several  feet,  oan— d  by 
a  storm  of  unusual  severity  which 
forced  waters  up  out  of  a  bay  Into 
the  yard,  is  an  act  of- God.  Louis- 
ville, etc,  R.  Co.  v.  McKenxie,  6  Ala. 
A.   605,  69   S   345. 

[d]  Washout.— A  railroad  company 
whose  track  was  washed  out  by  a 
flood  Is  not  liable  to  a  shipper  of  live 
stock  because  It  could  not  carry  the 
live  stock  to  the  destination,  the 
washout  being  an  act  of  God.  St. 
Louis,  etc..  R.  Co.  v.  Wood,  99  Ark. 
363.  138   SW  461. 

24.  111.— Bell  v.  Union  Pac.  R  Co.. 
177   111.  A.  374. 

Iowa. — Mackln  v.  Minneapolis,  etc. 
R.  Co.,    167   NW   729. 

Mo. — Ballentine  v.  North  Missouri 
R.  Co.,  40  Mo.  491,  93  AmD  316  (dam- 
age due  to  delay  in  transportation): 
Cunningham  v.  Wabash  R.  Co.,  79 
Mo.   A.  624. 

Nebr. — Ward  v.  Chicago,  etc,  R. 
Co..  »2  Nebr.  183,  187  NW  995;  Black 
v.  Chicago,  etc,  R.  Co.,  30  Nebr.  197. 
46  NW  428  (damage  due  to  delay  In 
transportation). 

N.  J. — Felnberg  v.  Delaware,  etc 
R.  CO..  62  N.  J.  L.  451,  20  A  38  (bllx- 
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Likewise  an  electrical  storm  is  said  to  be  an  act 
of  God.28 

Tornadoes,  earthquakes,  etc.  The  carrier  is  not 
liable  for  the  results  of  a  tornado  of  unprecedented 
and  unforeseen  violence,2*  nor  for  loss  due  to  an 
earthquake." 

Weather  conditions.  Freezing  weather  coming  at 
a  season  or  a  time  when  such  weather  may  be 
expected  is  not  an  act  of  God.28  Bat  when  goods 
of  a  perishable  nature  are  injured  or  practically 
destroyed  by  a  sudden  freeze  or  other  cause  of  like 
nature,  the  carrier  is  not  liable,  since  the  cause  of 
the  injury  will  be  considered  to  be  an  act  of  God;2* 
and  it  has  been  held  that  where  the  loss  is  caused 
by  the  breaking  of  a  rail,  due  to  sudden  intense 
eold,  the  carrier  is  not  responsible,  the  loss  being 
properly  chargeable  to  an  act  of  God.80 

Insanity  of  the  engineer  in  charge  of  a  train 
will  not  be  considered  an  act  of  God,  so  as  to 
relieve  the  carrier  from  loss  or  injury  due  to  his 
reckless  running  of  the  train.91 

The  natural  tendency  of  berries  to  deteriorate 
under  unfavorable  climatic  conditions  is  not  an  act 
of  God.*2 

Acceptance  and  retention  of  freight  charges  by 
the  carrier  does  not  preclude  it  from  setting  up  the 


release  of  liability  for  damage  to  the  shipment 
through  an  act  of  God." 

[i  133]  b.  Act  of  the  Public  Enemy— (1)  Armed 
Forces.  Destruction  or  conversion  by  the  military 
forces  of  a  public  enemy,  or  by  pirates  who  are 
deemed  to  be  public  enemies  of  all  nations,  Is  uni- 
versally mentioned  as  within  the  exceptions  to  the 
carrier's  liability,84  inasmuch  as  such  act  puts  it 
out  of  its  power  to  do  that  which  it  had  agreed 
to  do.88  "The  government  itself,"  it  is  said,  "ia 
called  upon  to  protect  its  subjects  from  loss  from 
such  a  hazard;  as  private  citizens  have  not  the 
power  to  furnish  the  security  and  protection  re- 
quired."88 But  the  question  of  the  liability  of  a 
railroad  company  for  loss  of  goods,  due  to  the 
seizure  of  the  road  by  the  military  power  and  its 
operation  for  military  purposes,  depends  on  other 
principles.87  In  such  a  case  it  is  said  that  the  rail- 
road company  ceases  to  be  a  common  carrier,  and 
that  the  seizure  of  the  goods  by  the  military  authori- 
ties relieves  it  from  further  liability  therefor.88 

[$  134]  (2)  Mobs.  Where  the  loss  is  due  to 
depredations  or  acts  of  violence  of  mobs,  rioters, 
strikers,  or  other  bodies  of  men  not  organized  and 
operating  as  a  military  force  against'  the  govern-, 
ment,  the  carrier  is  liable.8*     Such  bodies  of  men 


xard  of  March  12,  1888). 

Va. — Herring  v.  Chesapeake,  etc, 
R.  Co.,   101  Va.  778,  46  SE  322. 

[a]  Tins,  where  plaintiffs  delivered 
to  defendant  carrier  certain  cattle,  to 
be  transported  In  a  freight  train, 
but  while  in  transit  the  train  was 
caught  in  a  blizzard,  and  the  cattle 
froze  to  death,  the  proximate  cause 
of  the  loss  was  an  act  of  God,  ex- 
empting; the  carrier  from  liability. 
Jones  v.  Minneapolis,  etc.,  R.  Co.,  91 
Minn.  229,  97  NW  892,  103  AmSR  507. 
Compare  Fish  v.  Erie  R.  Co.,  93  Misc. 
111.  156  NTS  646  (holding  that  an 
unusually  heavy  snowstorm  In  Feb- 
ruary is  not  an  act  of  God,  within 
a  bill  of  lading-  excusing  a  carrier 
for  injuries  resulting  therefrom,  al- 
though delay  in  transporting  a  ship- 
ment, where  the  carrier  made  all 
reasonable  efforts  to  clear  Its  tracks, 
may  be  excused  by  reason  of  such 
snowstorm). 

85.  Southern  R.  Co.  v.  Smith,  126 
Ky.  C5S.  102  SW  232,  31  Kyi.  243. 

as.  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Tex.   Civ.   A.)   38   SW   220. 

[a]  Thus  (1)  where  an  express  car 
was  blown  from  the  track  by  a  gale, 
and  as  a  consequence  thereof  took 
Ore,  and  the  goods  therein  were  de- 
stroyed, the  carrier  was  held  not 
liable.  Blythe  v.  Denver,  etc,  R.  Co., 
15  Colo.  333.  25  P  702.  22  AmSR  403, 
11  LRA  (16.  (2)  But  the  fact  that 
an  accidental  Ore  Is  so  driven  by  the 
wind  as  to  reach  goods  in  the  hands 
of  the  carrier,  which  but  for  the 
wind  would  have  escaped,  will  not 
relieve  the  carrier  from  liability  for 
the  loss.  Miller  y.  Steam  Nav.  Co., 
10  N.   Y.   431,  Seld.  «4. 

ST.  Slater  v.  South  Carolina  R. 
Co.,  29  S.  C.  96,  6  SE  936. 

SB.  McGraw  v.  Baltimore,  etc.,  R. 
Co.,  18  W.  Va.   361,  41  AmR  696. 

29.  Swetland  v.  Boston,  etc,  R. 
Co..  102  Mass.  276:VaIl  v.  Pacific  R. 
Co.,  63  Mo.  230;  wolf  v.  American 
Express  Co.,  43  Mo.  421,  97  Aral) 
406;  Wing  v.  New  York,  etc.,  R.  Co.,  1 
Hilt.   (N.  Y.)   236. 

30.  McPadden  v.  New  York  Cent. 
R.  Co.,  44  N.  Y.  478,  4  AmR  705 
(where  it  was  said,  that  although  it 
was  possible  to  conceive  of  rails  so 
manufactured  as  to  be  able  to  with- 
stand any  degree  of  cold,  yet  the  car- 
rier could  not  be  expected  to  supply 
them  and  could  not  be  held  liable 
for  a  failure  to  do  so,  It  appearing 
that  the  rails  used  were  those  in  gen- 
eral use  in  that  section  and  suffi- 
ciently strong  to  withstand  the  usual 
cold). 

n.    Central  of  Georgia  R.  Co,  v. 
[10OJ.-8] 


Hall,  124  Ga.  823.  52  SB  674,  110 
AmSR  170,  4  LRANS  898,  4  AnnCas 
128. 

88.  Fockens  v.  IT.  S.  Express  Co., 
99  Minn.   404.  109  NW  884. 

S3.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Kensle,  6  Ala.  605.  69  8  345. 

34.  U.  S. — Keppel  v.  Petersburg  R. 
Co..   14  F.  Cas.  No.  7,722,  Chase  167. 

Ky.— Frank  v.  Keith,  2  Bush  123. 

Mass. — Gage  v.  Tlrrell,  9  Allen  299. 

Mo. — Botts  v.  St.  Louis,  etc.  R. 
Co..   191  Mo.  A.   676,   177  SW  746. 

N.  M.— Sellgman  v.  Armljo,  1  N.  M. 
469. 

N.  Y.— Spalds  v.  New  York  Mail 
SS.  Co.,  3  Daly  139. 

R.  I. — Hubbard  v.  Harnden  Express 
Co.,  10  R.  I.  244. 

S.  C. — Porcher  v.  Northeastern  R. 
Co..  14  S.  C.  L.  181. 

Tenn. — Lewis  v.  Ludwlck,  6  Coldw. 
368.  98  AmD  454. 

Tex. — House  v.  Soder,  36  Tex.  629. 

Eng.- — Russell  v.  Niemann,  17  C.  B. 
N.  S.  168.  112  ECL  162,  144  Reprint 
66,  243  ERC  361;  Mors  v.  Slew,  2Keb. 
866,  84  Reprint  648,  2  Keb.  72,  112, 
135,  84  Reprint  601,  624,  638,  2  Lev. 
69,  83  Reprint  453,  1  Mod.  85,  86  Re- 
print 752,  T.  Raym.  220,  83  Reprint 
116,  1  Vent.  190,  288,  86  Reprint  129, 
169,  5  ERC  244. 

And  see  cases  stating  the  general 
rule  of  carrier's  liability  supra  J  129. 

[a]  Illustrations.— (1 )  But  few  ac- 
tual adjudications  applying  this  ex- 
ception are  found,  save  those  arising 
out  of  the  destruction  of  goods  In 
the  carrier's  possession  by  military 
operations  during  the  Civil  War  in 
the  United  States.  In  these  cases  It 
was  held  that,  as  to  goods  in  the 
possession  of  a  common  carrier  op- 
erating within  territory  under  the 
control  of  the  Federal  government, 
destruction  by  the  Confederate  forces 
was  a  destruction  by  the  public 
enemy,  for  which  the  carrier  would 
not  be  responsible.  Keppel  v.  Peters- 
burg R.  Co.,  14  F.  Cas.  No.  7.722, 
Chase  167;  Frank  v.  Keith,  2  Bush 
(Ky.)  123;  Bland  v.  Adams  Express 
Co.,  1  Duv.  (Ky.)  232.  85  AmD  623; 
Gage  v.  Tlrrell,  9  Allen  (Mass.)  299; 
Hubbard  v.  Harnden  Express  Co.,  10 
R.  I.  244;  Porcher  v.  Northeastern 
R.  Co..  48  S.  C.  L.  181;  Lewis  v.  Lud- 
wlck, 6  Coldw.  (Tenn.)  368,  98  AmD 
464.  (2)  Likewise  It  was  held  that 
destruction  by  the  Federal  troops  of 
goods  in  the  possession  of  a  carrier 
operating  within  Confederate  lines 
was  destruction  by  the  public  enemy. 
Nashville,  etc.,  R.  Co.  v.  Estls,  7 
Heisk.  (Tenn.)  622,  24  AmR  289; 
Southern  Express  Co.  v.  Womack,  1 


Heisk.  (Tenn.)  256.  (3)  On  the  other 
hand,  it  was  held  that  destruction 
by  the  Confederate  military  author- 
ities of  goods  received  by  a  carrier 
within  the  Confederate  lines  for 
transportation  was  not  destruction 
by  the  public  enemy.  Patterson  v. 
North  Carolina  R.  Co.,  64  N.  C.  147; 
Nashville,  etc.,  R.  Co.  v.  Estes,  10 
Lea  (Tenn.)  749;  Nashville,  etc.,  R. 
Co.  v.  Estls,  supra,  (4)  So  of  course 
destruction  by  the  Federal  military 
authorities  of  goods  held  by  the  car- 
rier within  the  Federal  lines  would 
not  be  a  destruction   by   the   public 

?nemy.     Sellgman  v.  Armljo,  1  N.  M. 
59. 

SB.  Spalds  v.  New  York  Mail  SS. 
Co.,  3  Daly  (N.  Y.)  189. 

38.  Thomas  v.  Boston,  etc,  R. 
Corp.,  10  Mete  (Mass.)  472,  476,  48 
AmD  444. 

37.  See  cases  infra  note  38. 

38.  Nashville,  etc.,  R.  Co.  v.  Estes, 
10  Lea  (Tenn.)  749;  Blast  Tennessee, 
etc.,  R.  Co.  v.  Hurst,  11  Heisk. 
(Tenn.)  625;  Nashville,  etc.,  R.  Co. 
v.  Estls,  7  Heisk.  (Tenn.)  622.  24 
AmR  289;  Southern  Express  Co.  v. 
Womaok,  1  Heisk.   (Tenn.)  266. 

Delay  due  to.  military  control  see 
Infra  {  418.        ' 

•  39.  Sherman  v.  Pennsylvania  R. 
Co.,  21  F.  Cas.  No.  12,769.  8  Wkly 
NCas  (Pa.)  269;  Missouri  Pac  R.  Co. 
V.  Nevill.  60  Ark.  376,  30  SW  425,  46 
AmSR  208,  28  LRA  80;  Forward  V. 
Pittard,  1  T.  R.  27,  99  Reprint  963, 
1  ERC  216.  See  dictum  in  Pitts- 
burgh, etc.,  R.  Co.  v.  Hollowell,  66 
Ind.  188,  32  AmR  63  (which  sustains 
the  view  stated  above). 

[a]  lord  Mansfield  said:  "If  an 
armed  force  came  to  rob  the  carrier 
of  the  goods,  he  Is  liable;  and  a  rea- 
son Is  given  in  the  books,  which  is 
a  bad  one,  viz.,  that  he  ought  to  have 
a  sufficient  force  to  quell  it;  but  that 
would  be  Impossible  In  some  cases, 
as  for  instance  in  the  riots  of  1780. 
The  true  reason  is,  for  fear  it  may 
give  room  for  collusion,  that  the 
master  may  contrive  to  be  robbed 
on  purpose,  and  share  the  spoil." 
Forward  v.  Pittard,  1  T.  R.  27,  34,  99 
Reprint  963,  1  ERC  216. 

[b]  Bale  applied. — Where  a  vessel 
lying  in  the  Thames  with  goods  on 
board  was  seized  at  night  by  a  band 
of  eleven  armed  men  and  plundered 
of  her  cargo,  it  was  held  that  the 
captain  was  liable  to  the  shippers 
and  could  not  defend  on  the  ground 
of  vis  major.  Barclay  v.  Cuculla.  3 
Dougl.  389,  26  ECL  266,  99  Reprint  711. 

Strikes  as  preventing  the  furnish- 
ing- of  ears  see  supra  f  67. 
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do  not  come  within  the  description  of  "the  public 
enemy."40 

[$135]  o.  Acts  or  Negligence  of  Shipper41 — 
(1)  In  General  A  common  carrier  is  not  responsi- 
ble for  injury  to,  or  destruction  of,  the  property 
while  'in  course  of  transportation,  caused  by  some 
act  of  the  owner.41  It  is  of  course  immaterial 
whether  the  act  of  the  owner  causing  the  loss  or 
injury  was  intentional  or  unintentional,48  or  whether 
or  not  it  amounted  to  negligence.  There  is  no  con- 
sideration or  policy  which  demands  that  the  carrier 
should  be  held  to  account  for  a  loss  or  injury  caused 
by  the  owner  himself.44  The  carrier  is  not  liable 
for  loss  of  the  goods  due  to  the  negligent  or  wrong- 
ful act  of  the  shipper,  or  to  a  violation  by  him  of 
reasonable  rules  made  by  the  carrier  and  brought 
to  his  knowledge.45 

Failure  to  notify  carrier  of  dangerous  character 


of  goods.46  A  shipper  of  inflammable  end  explo- 
sive goods  owes  a  common-law  duty  to  notify  the 
carrier  of  their  nature,  a  failure  to  perform  which 
relieves  the  carrier  of  liability  for  loss  of  the 
goods  due  to  explosion  and  fire.  It  has  been  held, 
however,  that  a  shipper  of  a  carload  of  emigrant 
movables,  including  horses,  whose  agent,  riding  in 
the  car  to  look  after  the  horses,  etc.,  earned  a  re- 
volver and  a  shotgun,  and  placed  some  cartridges 
in  the  oven  of  one  of  the  stoves,  together  with  some 
loaded  shells  for  the  shotgun,  did  not  thereby  vio- 
late the  law  prohibiting  the  shipment  of  explosives 
and  other  dangerous  articles,  so  as  to  defeat  the 
shipper's  recovery  for  a  destruction  of  the  goods 
by  fire  started  by  sparks  from  defendant's  loco- 
motive.48 

Shipper  accompanying  consignment  or  interfering 
with  method  of  transportation.     While  ordinarily 


40.  Hutchinson  Carr.  tquot  Mis- 
souri Pac.  R.  Co.  v.  Nevill,  60  Ark. 
375.  381,  30  SW  426.  46  AmSR  203, 
28   LRA   80]. 

41.  Delay  duo  to  acts  of  shipper 
see  infra  {  411. 

49.  U.  S. — Choate  v.  Crownln- 
shield.  6  F.  Cas.  No.  2,691.  3  Cliff.  184. 

Del. — Carpenter  v.  Baltimore,  eta, 
R.  Co..  22  Del.  16.  64  A  262. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  Jacobs 
Pharmacy  Co..  135  Ga.  113.  68  SE 
1039.  And  see  Louisville,  etc.,  R.  Co. 
v.   Warfleld,   129   Ga.   473.   59   SE  234. 

111. — Short  v.  Oregon  Short  Line  R. 
Co.,  190  111.  A.  25. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Phil- 
lips, 103  Miss.  636,  60  S  572. 

Mo. — Botts  v.  St.  Louis,  etc.,  R.  Co., 
191  Mo.  A.  676,  177  SW  746. 

Nebr. — Fluokiger  v.  Chicago,  etc., 
R.  Co.,  99  Nebr.  6,  154  NW  865. 

N.  C. — Lee  v.  Raleigh,  etc.,  R.  Co., 
72  N.  C.  236. 

N.  D. — Duncan  v.  Great  Northern 
R.  Co.,"  17  N.  D.  610,  118  NW  826,  19 
LRANS   952. 

Oh. — American  Bxpress  Co.  v. 
Smith.  33  Oh.  St.  511.  31  AmR  561. 

S.  C. — Trakas  v.  Southern  R.  Co., 
102  S.  C.  211,  86  SE  492. 

Tex. — House  v.  Soder,  36  Tex.  629; 
Texas,  etc..  R.  Co.  v.  Crowder,  (Civ. 
A.)  166  SW  116;  Texas,  etc.,  R.  Co. 
v.  Davis-Fowler  Co.,  (Civ.  A.)  133 
SW  309. 

Alta. — Lessard  v.  Canadian  Pac.  R. 
Co.,  7  DomLR  901. 

[a]  Thus  a  carrier  cannot  be  held 
liable  because  a  shipper  chose  to  take 
the  chance  of  shipping  butter  in  a 
box  car  in  April  in  the  expectation 
that  the  weather  would  remain  cool, 
whereas  the  weather  conditions  be- 
came so  warm  as  to  cause  Injury  to 
the  butter.  Lessard  v.  Canadian  Pac. 
R.  Co..   (Alta.)   7  DomLR  901. 

43.  See  Infra   i    141. 

44.  Hart  v.  Chicago,  etc.,  R.  Co., 
69  Iowa  485,  29  NW  597. 

45.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Law,  68  Ark.  218.  57  SW  258. 

Del. — Reed  v.  Philadelphia,  etc.,  R. 
Co..  8  Del.  176. 

Ga. — Raleigh,  etc.,  R.  Co.  v.  Lowe, 
101  Ga.  320.  28  SE  867:  Southern  R. 
Co.  v.  Bivings,  3  Ga.  A.  562.  60  SB 
287  (under  express  statutory  pro- 
vision). 

111. — Short  v.  Oregon  Short  Line  R. 
Co..  190  111.  A.  26. 

Ky. — Schwartz  v.  Erie  R.  Co.",  128 
Ky.  22.  24.  106  SW  1188.  32  KyL  777. 
15  LRANS  801  tcit  Cycl;  Illinois 
Cent.  R.  Co.  v.  Holt,  92  SW  540,  29 
KyL  135. 

Mass. — Pratt  v.  Ogdensburg,  etc., 
R.  Co.,  102  Mass.  657. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Gross.  22  S  946. 

Nebr. — Hunt  v.  Chicago,  etc.,  R. 
Co.,  96  Nebr.  746,  146  NW  986. 

N.  T.— Becker  v.  Pennsylvania  R. 
Co.,   109  App.   Div.   280.   96   NTS  1. 

N.  C— Currle  v.  Seaboard  Air  Line 
R.  Co.,  156  N.  C.  432,   72  SE  493. 

Oh. — American      Bxpress      Co.      v. 


Smith.  33  Oh.  St.  611.  31  AmR  561. 

Okl. — Chicago,  etc.,  R  Co.  v. 
Beatty,  27  Okl.  844,  116  P  171. 

Or. — Goodman  v.  Oregon  R.,  etc., 
Co..  22  Or.  14.  28  P  894. 

Pa. — Geyer  v.  U.  S.  Express  Co.,  60 
Pa.  Super.  801,  306. 

Tenn. — American  Lead  Penclt  Co. 
v.  Nashville,  etc..  R.  Co.,  124  Tenn. 
67.  67,  134  SW  613,  32  LRANS  323 
(cit  Cyc]. 

Tex. — Houston,  etc..  R.  '  Co.  v. 
Smith,  63  Tex.  322;  Kansas  City,  etc., 
R.  Co.  v.  McCunnlngham,  (Civ.  A.) 
149  SW  420;  Abbott  Gin  Co.  v.  Mis- 
souri, etc.,  R.  Co..  57  Tex.  Civ.  A.  263, 
122  SW  284;  International,  etc.,  R. 
Co.  v.  Drought,  (Civ.  A.)  100  SW 
1011;  Houston,  etc.,  R.  Co.  v.  Burns, 
41  Tex.  Civ.  A.  83,  90  SW  688. 

Wis. — John  Schroeder  Lumber  Co. 
v.  Chicago,  etc.,  R.  Co.,  135  Wis.  575, 
116  NW  179,  128  AmSR  1039;  Dens- 
more  Commit.  Co.  v.  Duluth.  etc.,  R. 
Co-   101   Wis.   563,   77  NW  904. 

Ene. — Barbour  v.  'South  Eastern  R. 
Co..  34  L  T.  Rep.  N.  S.  67. 

Can. — Fraser  v.  Grand  Trunk  R. 
Co.,    26   U.  C.   Q.    B.    488. 

Ont. — Boot  v.  Canadian  Pac.  R  Co., 
7  OntWR  693. 

[a]  Bole  applied, — (1)  A  shipper 
who  places  cattle  In  pens  some  hours 
before  the  time  agreed  on  with  the 
carrier  for  their  departure  cannot 
recover  from  the  carrier  for  their 
shrinkage  In  weight  owing  to  heat 
and.  loss  of  food  and  water  during 
that  time.  International,  etc.,  R.  Co. 
v.  Earnest,  (Tex.  Civ.  A.)  77  SW  29. 
(2)  A  common  carrier  cannot  be 
charged  with  negligence  in  transport- 
ing a  horse  in  a  car,  the  door  of 
which  was  Insecurely  fastened,  where 
the  agent  of  the  carrier  endeavored 
to  make  the  door  secure  by  driving 
nails  about  halfway  into  it  and  bend- 
ing them  over,  in  the  presence  of 
the  owner,  without  objection.  Geyer 
v.  U.  S.  Bxpress  Co.,  50  Pa.  Super. 
301,  306.  (3)  The  owner  of  a  horse 
which  was  being  shipped  by  rail  from 
some  distance  to  his  residence  inter- 
cepted the  horse  at  a  station  thirteen 
miles  away  and  took  him  off  the 
train.  The  horse  was  sick  and  could 
not  eat  or  drink,  but,  notwithstanding 
it  was  a  very  hot  day,  the  owner 
who  weighed  over  two  hundred 
pounds  rode  the  horse  thirteen  miles 
to  his  residence,  where  the  horse 
died.  The  owner  did  not  have  the 
horse  examined  In  the  first  place, 
and  although  going  along  the  road 
he  showed  signs  of  getting  sicker, 
he  did  not  stop  and  rode  the  thirteen 
miles  in  about  three  hours.  It  was 
held  that,  as  a  matter  of  law,  he  was 
guilty  of  contributory  negligence  pre- 
cluding recovery  against  the  rail- 
road company,  even  conceding  neg- 
ligence on  its  part.  International, 
etc.,  R.  Co.  v.  McCrary,  (Tex.  Civ.  A.) 
131  SW  1162.  (4)  A  shipper  was 
guilty  of  such  contributory  negli- 
gence as  would  bar  a  recovery  for 
loss  of  sheep  due  from  negligence  In 


placing  them  in  a  rich  pasture  and 

Sermltting  them  to  overeat,  where 
e  saw  the  pasture  and  know  its 
character.  Short  v.  Oregon  Short 
Line  R.  Co..  190  111.  A.  25.  (5)  In 
an  action  against  a  railroad  company 
for  failure  to  ship  certain  seed,  plain- 
tiff cannot  recover  If  he  was  guilty 
of  contributory  negligence  in  expos- 
ing the  seed  to  rains  and  in  permit- 
ting It  to  remain  so  exposed  for  a 
period  during  which  rains  would 
likely  fall  on  it,  whereby  It  would 
heat  and  spoil.  '  Chicago,  etc.,  R.  Co. 
v.  Beatty.  27  Okl.  844,  116  P  171. 

[h]  What  la  not  negligence  on 
part  of  shipper. — (1)  It  is  not  con- 
tributory negligence  on'  the  part  of  a 
shipper  of  cattle  to  put  them~in  pens 
of  the  carrier  at  Its  request  and  to 
allow  them  to  await  the  arrival  of 
cars,  without  feed  or  water,  when  the 
carrier's  agent  informs  the  shipper 
that  the  cars  are  expected  soon.  Mis- 
souri, etc.,  R  Co.  v.  Kyser.  43  Tex. 
CIV.  A.  322,  96  SW  747:  Gulf,  etc..  R. 
Co.  v.  House.  40  Tex.  Civ.  A.  105.  88 
SW  1110.  (2)  Where,  In  an  action 
for  Injuries  to  a  shipment  of  stock 
from  the  North  to  Mexico  through 
Texas  in  consequence  of  their  being 
infected,  it  appeared  that  the  carrier 
knew  that  pens  in  whlcji  the  cattle 
were  placed  were  Infected,  and  that 
the  agent  in  charge  of  the  shipment 
did  not,  but  acted  on  the  assurance 
of  the  carrier,  the  shipper  was  not 
negligent.  International,  etc.,  R.  Co. 
v.  McCullough,  (Tex.  Civ.  A.)  118  SW 
558.  (3)  In  an  action  by  a  consignee 
against  a  carrier  for  damages  to 
fruit  from  defective  drainpipes  In  a 
refrigerator  car  used  by  plaintiff  for 
storage  after  the  relations  of  carrier 
and  warehouseman  had  terminated, 
where  it  appeared  that,  if  the  fruit 
had  been  removed  from  the  car.  It 
would  have  spoiled  immediately  be- 
cause the  consignee  had  no  cold  stor- 
age facilities,  the  consignee  would 
not  be  negligent  in  falling  so  to  do. 
Missouri,  etc.iR.  Co.  v.  Tripls.  (Tex. 
Civ.  A.)  117  SW  199.  (4)  Where  a 
carrier  failed  to  furnish  cars  for  a 
shipment  of  cattle  at  the  time  agreed 
on,  and  the  nearest  watering-place 
was  two  and  one-half  miles  away, 
the  shipper  was  not  guilty  of  con- 
tributory negligence  because  he  al- 
lowed his  cattle  to  remain  in  the 
pens,  where  the  carrier's  agent  told 
him  that  the  train  was  liable  to  come 
at  any  time.  San  Antonio,  etc..  It. 
Co.  v.  Storey,  (Tex.  Civ.  A.)  172  SW 
188.  (5)  For  other  decisions  In  which 
It  was  held  that  the  shipper  was  not 
negligent  see  Wabash  R.  Co.  v.  Camn- 
bell.  219  111.  312,  76  NB  346,  3  LRATSTS 
1092;  Chicago,  etc.,  R.  Co.  v.  Bulley, 
(Tex.  Civ.  A.)  140  SW  480. 

46.  Failure  to  notify  carrier  of 
character  of  goods  see  infra  5}  136— 
144. 

47i  Bradley  v.  Lake  Shore,  etc.,  R. 
Co.,  145  App.  Div.  312,  129  NTS  1046. 

48.  Shay  v.  Union  Pac.  R.  0>.. 
(Utah)  168  P  81. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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a  common  carrier  which  receives  goods  for  shipment 
is  required  to  deliver  them  according  to  the  agree- 
ment, yet,  if  the  owner  accompanies  them,  the  car- 
rier is  not  liable  for  any  injury  or  loss  that  may 
occur  through  the  aet  of  the  owner  or  through  any 
agency  that  is  under  his  exclusive  eontroL**  It 
has  frequently  been  held  that  if  in  case  of  shipment 
of-  animals  the  shipper  accompanies  them,  by  ar- 
rangement with  the  earner,  for  the  purpose  of  giv- 
ing them  necessary  care,  the  carrier  is  not  liable 
for  loss  or  injury  due  to  the  shipper's  own  fault,60 
especially  where  the  inherent  vice  of  the  animals 
contributes  to  the  injuries  sustained.81  And  tiie 
carrier  is  not  liable  for  injuries  to  the  shipment 
occasioned  by  improper  interference  of  the  owner 
with  the  carrier's  management  of  the  transpor- 
tation.™ 

Violation  of  the  twenty-eight  hour  law.  It  has 
been  held  that  where  a  shipper  of  live  stock  con- 
sents to,  and  participates  with  the  carrier  in,  the 
violation  of  the  twenty-eight  hour  law,  he  cannot 
thereafter  maintain  a  civil  action  for  damages 
alleged  to  have  been  caused  by  such  violation.53 

Carrier  following  shipper's  directions.  If  the  car- 
rier follows  the  shipper's  directions  as  to  method 
of  transportation,  and  loss  or  injury  results  there- 
from, the  carrier  will  not  be  liable,8*  unless  because 
of  an  unreasonable  delay  in  transportation  it  be- 
comes the  carrier's  duty  to  disregard  the  instruction 


and  to  take  such  precautions  for  the  preservation 
of  the  goods  as  are  rendered  necessary  by  such 
delay.85 

[T  136]  (2)  Concealment  of  Nature  or  Value  of 
Goods— (a)  Statement  of  Rule.  It  is  the  right  of 
the  carrier  to  require  good  faith  on  the  part  of 
those  persons  who  deliver  goods  to  be -carried,  or 
enter  into  contracts  with  it.88  And  it  is  well 
settled  that,  where  the  shipper  either  by  his  acts 
or  his  omissions  fraudulently  conceals  the  nature  or 
the  value  of  the  goods  shipped,  the  effect  of  suoh 
conduct  is  to  relieve  the  carrier  from  its  liability 
as  insurer.87  The  decisions,  however,  are  not  in 
entire  harmony  in  respect  of  the  extent  of  the  car-, 
rier's  liability  under  the  circumstances.  In  some 
decisions  it  is  held  that  if  the  lose  is  due  to  the 
carrier's  omission  of  such  precautions  as  were  neces- 
sary to  the  safe  transportation  and  delivery  of  the 
goods,  superinduced  by  the  shipper's  fraudulent 
conduct,  the  carrier  is  absolved  from  all  liability;8* 
and,  while  there  are  some  decisions  holding  that 
notwithstanding  the  fraud  of  the  shipper  the  carrier 
is  liable  as  an  ordinary  bailee  of  the  property  for 
hire  and  as  such  charged  with  the  duty  to  exercise 
ordinary  care  safely  to  keep  and  to  deliver  the  prop- 
erty,8" it  has  either  been  held  or  said  in  a  large 
number  of  decisions  in  which  the  goods  shipped 
were  money,  jewelry,  or  other  valuables  so  con- 
cealed as  to  hide  their  value  and  mislead  the  car- 


4ft.  Nunnelee  v.  St  Louis,  etc..  R. 
Co..  (Mo.  A.)  129  SW  762  (holding 
that.  In  an  action  against  a  carrier 
for  goods  burned  In  transit,  where 
the  only  way  the  fire  could  have  orig- 
inated was  from  a  lighted  lantern 
under  the  exclusive  control  of  the 
shipper  who  was  traveling  In  the 
car,  the  carrier  could  not  be  held  li- 
able without  evidence  showing  that 
It  did,  as  a  matter  of  fact,  cause  the 
Ore  to  be  started  from  the  lantern). 

BO.     See  supra  i  107. 

61.    Adams   Express   Co.    v.   Scott, 

113  Va.  1,  73  SB  4B0,  AnnCaslSlSD 
172.    See  also  infra  I  149. 

S3.  Hutchinson  v.  Chicago,  etc.,  R. 
Co..  37  Minn.  624,  35  NW  433;  Ames 
v.  Fargo.  114  App.  Div.  666,  99  NTS 
994;  Roderick  v.  Baltimore,  etc.,  R. 
Co..  7  W.  Va.  54. 
jaj  Ala  apt  illustration  of  this 
principle  is  found  in  Ames  v.  Fargo, 

114  App.  Div.  666,  99  NYS  994.  In 
this  case  It  appeared  that  plaintiff 
purchased  a  mare  and  arranged  with 
the  agent  of  defendant  express  com- 
pany for  her  transportation.  She 
was  delivered  and  placed  in  a  stall 
in  a  car,  and  tied  by  an  employee 
of  the  railroad  company  who  was 
acting  under  the  directions  of  plain- 
tiff's agent.  Defendant's  employee 
attempted  to  tie  her  and  objected 
that  she  was  tied  too  long,  but  his 
opinion  was  overruled  by  the  others. 
During  the  trip  the  mare  reared,  got 
her  forefeet  or  legs  over  the  top  of 
the  gate  of  the  stall,  and  permanently 
Injured  herself.  It  wasy  held  that 
the  proximate  cause  of  the  accident 
was  the  slack  tie,  for  which  defend- 
ant was  not  liable. 

63.  Fluckiger  v.  Chicago,  etc.,  R. 
Co.,  99  Nebr.  6.  154  NW  865. 

64.  Texas,  etc.,  R.  Co.  v.  Dorsey, 
10  Tex.  Civ.  A  877.  70  SW  676  (hold- 
ing that  if  a  consignor  of  perishable 
goods  is  guilty  of  negligence  in  in- 
structing the  carrier  not  to  Ice,  and, 
by  reason  of  obedience  thereto,  dam- 
age results,  the  consignor  and  not  the 
carrier  is  responsible  to  the  con- 
signee); Glllett  v.  Missouri,  etc..  R. 
Co,  (Tex.  Civ.  A)  68  SW  61  (holding 
that,  where  a  shipment  of  vegetables 
was  made  in  the  month  of  February 
when  freezing  weather  is  not  un- 
usual, and  the  consignors  directed 
the  carrier  to  leave  open  a  vent  in 
the  car.-  they  could  not  recover  for 
loss  by  severe  but  not  unprecedented 
cold  weather). 


56.  Texas,  etc.,  R.  Co.  v.  Dorsey, 
30  Tex.  Civ.  A.  877,  70  SW  675. 

58.  Graves  v.  Lake  Shore,  etc.,  R. 
Co..  137  Mass.  33,  34.  50  AmR  282. 

57.  American  Express  Co.  v.  Per- 
kins, 42  111.  458:  Chicago,  etc.,  R.  Co. 
v.  Thompson,  14  111.  538;  Rice  v.  In- 
dianapolis, etc,  R.  Co.,  3  Mo.  A.  27; 
Head  v.  Pacific  Express  Co.,  60  Tex. 
Civ.  A.  169,  126  SW  682.  See  also 
as  supporting  this  rule  Earnest  v. 
Southern  Express  Co.,  8  F.  Cas.  No. 
4,248,  1  Woods  573;  Hayes  v.  Wells, 
23  Cal.  185,  83  AmD  89;  Charleston, 
etc.,  R.  Co.  v.  Moore.  80  Ga.  622.  6 
SB  769:  Savannah,  etc..  R.  Co.  v.  Col- 
lins, 77  Ga.  376,  3  SB  416.  4  AmSR 
87;  Everett  v.  Southern  Express  Co., 
46  Ga.  803;  O'Connor  v.  Great  North- 
ern R.  Co.,  118  Minn.  223,  136  NW 
743;  Belger  v.  Dlnsmore,  61  N.  T. 
166,  10  AmR  575;  Stokes  v.  Delaware, 
etc.,  R.  Co.,  74  Misc.  402,  132  NTS 
428;  Oilman  v.  Postal  Tel.  Co..  48 
Misc.  372.  95  NTS  664:  Gorham  Mfg. 
Co.  v.  Fargo,  35  N.  T.  Super.  434; 
Richard  v.  Westcott,  15  N.  T.  Super. 
589;  Wright  v.  Adams  Express  Co.. 
43  Pa.  Super.  40  [aff  230  Pa.  635,  79 
A  760];  Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  520,  66  SB  407: 
Bottum  v.  Charleston,  etc,  R.  Co..  72 
S.  C.  375,  51  SE  985,  110  AmSR  610. 
2  LRANS  773  and  note.  6  AnnCas  118 
and  note;  Shackt  v.  Illinois  Cent.  R. 
Co.,  94  Tenn.  658,  30  SW  742,  28  LRA 
176;  Southern  Express  Co.  v.  Keeler, 
109  Va.  469.  64  SB  38;  Gibbon  v. 
Paynton,  4  Burr.  2288,  98  Reprint  199: 
Bradley  v.  Waterhouse,  3  C.  &  P.  154, 
14  ECL  687;  and  cases  Infra  notes 
58-64  in  this  section. 

[a]  fraud  of  oonslgaor;  how  af- 
fects consign**. — Where  it  appeared 
that  the  consignor  had  mlsdescrlbed 
the  character  of  the  goods  in  order 
to  get  them  carried  at  a  lower  rate. 
It  was  held  that  this  did  not  defeat 
the  consignee's  right  of  action  for 
loss  of  the  goods,  but  that  the  car- 
rier was  entitled  to  an  allowance  of 
the  amount  of  freight  evaded.  Rice 
v.  Indianapolis,  etc,  R.  Co.,  3  Mo.  A. 
27. 

58.  Gait  v.  Adams  Express  Co..  11 
D.  C.  124,  48  AmR  742;  Mobile,  etc.. 
R.  Co.  v.  Phillips,  103  Miss.  586.  60 
S  672;  St.  Louis  Southwestern  R.  Co. 
v.  Ray,  "(Tex.  Civ.  A.)  127  SW  281; 
Pacific  Express  Co.  v.  Pitman,  30 
Tex.  Civ.  A.  626.  71  SW  312. 

-   5».     Head  v.  Pacific  Express  Co.,  60 
Tax.  Civ.  A.  168,  126  SW  682. 


see  dictum  in  Orange  County  Bank 
v.  Brown,  9  Wend.  (N.  T.)  85,  24 
AmD  129  (where  it  was  said  that  the 
carrier  would  be  liable  only  for  gross 
negligence). 

"That  the  shipper  wronged  it 
ought  not  to  operate  as  a  license  to 
It  to  wrong  the  shipper.  The  answer 
to  the  question,  In  a  given  case, 
should  therefore,  we  think,  be  a 
qualified  one.  If,  for  Instance,  in 
the  Instant  case  the  carrier,  in  trans- 
porting the  package,  used  such  care 
as  an  ordinarily  prudent  person 
would,  have  used  to  safely  transport 
and  deliver  such  a  package  as  it  ap- 
peared and  was  represented  to  be, 
and  nevertheless  lost  the  ring,  it 
would,  we  think,  be  discharged  of  all 
liability  If  it  should  be  made  to  ap- 
pear that,  by  relying  upon  the  truth 
of  the  representations,  It  had  been 
Induced  to  omit  precautions  It  other- 
wise would  have  resorted  to  to  safely 
carry  and  deliver  the  package.  Sup- 
pose, for  Instance,  exercising  the  care 
an  ordinarily  prudent  person  under 
the  same  circumstances  would  have 
exercised  In  handling  such  a  package 
as  the  shipper  represented  and  as 
the  one  in  question  appeared  to  be, 
the  carrier  had  carried  it  In  Its  car 
outside  its  safe  and  without  fault 
on  the  carrier's  part  it  had  been  de- 
stroyed by  Are,  when  had  the  real 
nature  and  value  of  the  package  and 
Its  contents  been  disclosed  to  It  same 
would  have  been  carried  In  its  safe 
and  escaped  destruction  by  fire; 
ought  it  to  be  held  to  be  liable  to 
the  owner  In  any  sum?  We  think 
not.  In  such  a  case,  having  dis- 
charged the  duty  It  owed  to  the 
owner  of  the  package,  notwithstand- 
ing his  false  representations  made 
to  it,  to  use  ordinary  care  in  hand- 
ling his  property  while  in  its  cus- 
tody, it  would  be  without  fault,  and 
we  think  justly  could  say  that  had 
it  not  been  misled  by  the  false  rep- 
resentations to  omit  precautions  it 
otherwise  would  have  taken,  the  ring 
would  not  have  been  destroyed,  and 
that,  as  it  would  not  have  been,  the 
owner,  who  alone  was  In  fault, 
should  bear  the  entire  loss.  .  .  . 
But  It  the  carrier  In  handling  the 
package  did  not  use  the  care  an 
ordinarily  prudent  person  would  have 
used  In  handling  such  a  package  as 
It  appeared  and  was  represented  to 
be,  and  If  the  ring  was  lost  as  a 
result  of  its  failure  to  use  such  care, 
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rier  that  the  latter  is  discharged  absolutely  from 
any  liability  for  loss  or  injury  to  such  property.60 
However,  the  shipper's  fraudulent  conduct  will  not 
operate  to  bar  a  recovery  for  loss  of  the  less  valu- 
able goods  in  which  the  jewelry  or  money  or  other 
valuables  were  concealed,61  and  the  weight  of  au- 
thority holds  in  respect  of  fraudulent  concealment 
as  to  goods  other  than  money,  jewels,  and  other 
valuables,  that  even  though  the  shipper  is  guilty 
of  misrepresentation,  intentional  or  otherwise,  he 
would  nevertheless  be  entitled  to  recover  the  ap- 
parent value  of  the  goods  according  to  the  repre- 
sentations made,62  but  nothing  beyond  this.63  This 
rule  is  not  affected  by  a  statute  regulating  inter- 
state commerce,  which  statute  prohibits  a  shipper 
from  obtaining  the  transportation  of  property  at 


less  than  the  regular  rates  established  and  in  force 
by  fraudulent  representations  as  to  value,  and 
making  such  fraud  a  misdemeanor  and  imposing  a 
penalty  therefor.64 

[$  137]  (b)  Considerations  on  Which  Rule  u 
Based.  Briefly  stated  the  reasons  on  which  the 
rule  is  based  are:  (1)  That  the  carrier  is,  by  the 
fraudulent  act  of  the  shipper,  deprived  of  the  com- 
pensation to  which  it  is  entitled,  in  proportion  to 
the  value  of  the  article  intrusted  to  its  care  and 
the  consequent  risk;69  (2)  that  it  tends  to  lessen 
the  vigilance  which  the  carrier  would  otherwise 
exercise;66  and  (3)  that,  by  reason  of  the  fraud  of 
the  shipper  in  misleading  the  carrier,  the  latter  has 
not  in  fact  accepted  or  undertaken  to  carry  the 
goods  delivered  to  it.67 


why  should  It  not  be  held  to  be  liable 
for  the  value  of  the  property?  Cer- 
tainly, had  it  converted  the  property 
to  its  own  use,  It  would  be  no  an- 
swer to  the  owner's  suit  for  its 
value,  to  say  that  hf  had  falsely  rep- 
resented that  value  when  he  con- 
fided it  to  the  carrier.  When  In- 
stead of  its  being  lost  to  the  owner 
by  being  so  converted,  the  property 
'  Is  lost  to  him  as  the  result  of  the 
carrier's  failure  to  use  such  care  as 
he  was  bound  to  use  notwithstanding 
the  false  representations,  why  should 
it  be  held  to  be  discharged  from  lia- 
bility? In  such  a  case  Its  failure  to 
use  such  care  could  not  be  attributed 
to  the  false  representations,  and 
therefore  its  conduct  could  not  be 
said  to  have  been  Influenced  by 
them."  Head  v.  Pacific  Express  Co., 
60  Tex.  Civ.  A.   169,  174,  126  SW  682. 

60.  U.  8. — Earnest  v.  Southern 
Express  Co.,  8  F.  Cas.  No.  4,248,  1 
Woods  673  (money  in  box  with  ar- 
ticles of  small  value). 

Cal. — Hayes  v.  Wells,  23  Cal,  186, 
83  AmD  89  (holding  that  common 
carriers  of  letters  Inclosed  In  en- 
velopes are  not  liable  for  any  arti- 
cles of  special  value  contained  In 
such  letters,  unless  informed  of  Its 
contents  at  the  time  of  the  receipt 
of  the  letter). 

111. — Oppenhelrrer  v.  U.  S.  Express 
Co.,  69  ,111.  62,  18  AmR  696;  Chicago, 
etc.,  R.  Co.  v.  Thompson,  19  111.  678 
(money  in  box  filled  with  feather 
beds). 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Hall,  136  Ky.  379.  124  SW  872,  Ann 
Casl912A   864    and   note. 

Me. — LltUe  v.  Boston,  etc.,  R.  Co., 
66   Me.    239. 

N.  Y. — Belger  v.  Dlnsmore,  61  N. 
Y.  166,  10  AmR  576  (money  In  box 
with  articles  of  small  value)-  Nathan 
v.  Woolverton,  149  App.  Div.  791, 
134  NTS  469;  Warner  v.  Western 
Transp.  Co.,28  N.  T.  Super.  490; 
Richards  v.  Westcott,  15  N.  Y.  Super. 
589  (jewelry  in  trunk);  Gilman  v. 
Postal  Tel.  Co.,  48  Misc.  372.  95  NYS 
564  (money  wrapped  up  In  news- 
paper so  as  to  create  impression  that 
package  was  comparatively  value- 
less). 

•  Pa. — Relf  v.   Rapp,   3   Watts  &  S. 
21,   37  AmD   528. 

Tex. — Houston,  etc.,  R.-  Co.  v. 
Burke,    55    Tex.   323. 

Eng. — Gibbon  v.  Paynton,  4  Burr. 
2298,  98  Reprint  199  (money  In  mall 
bag  stuffed  with  hay);  Bradley  v.' 
Waterhouse,  3  C.  &  P.  154,  14  ECL 
587  (money  in  package  of  tea);  Clay 
v.  Willan,  1  H.  Bl.  298,  126  Reprint 
174. 

[a]  Under  special  statutory  pro- 
visions*—(1)  By  express  statutory 
provision  in  Georgia,  fraudulent  mis- 
representation by  the  shipper  or  con- 
cealment of  the  value  of  the  goods 
shipped  will  release  the  carrier  ab- 
solutely from  any  liability  for  loss 
or  Injury  (Wood  v.  Southern  Express 
Co.,  96  Ga.  461,  22  SE  535;  Green  v. 
Southern  Express  Co.,  46  Ga.  805; 
Southern  Express  Co.  v.  Everett,  87 
Ga.  688;  Central  of  Georgia  R.  Co. 
v.   Jones,   7  Ga.  A.   166,  66  SE  492; 


Southern  Express  Co.  v.  Pope,  5  Ga. 
A.  689,  63  SE  809);  (2)  and  the  ship- 
per cannot  recover  even  the  small 
apparent  value  of  the  package 
(Southern  Express  Co.  v.  Pope,  5  Ga. 
A.   689,  63  SE  809). 

[b]  Effeot  of  statute  prohibiting 
limitation  of  liability.— The  rule  is 
not  affected  by  a  statute  prohibiting 
carriers  from  limiting  their  common- 
law  liability  by  general  or  special 
notice,  or  by  inserting  exceptions  in 
the  bill  of  lading  or  memorandum 
given  on  receipt  of  the  goods  for 
transportation,  or  in  any  other  man- 
ner.    Houston,  etc.,  R.  Co.  v.  Burke, 

65  Tex.    323.  ~ 

61.    Chicago,  etc,   R.  Co.  v.  Shea, 

66  111.  471;  Chicago,  etc.,  R.  Co.  v. 
Thompson,  19  111.  578;  Richards  v. 
Westcott,  15  N.  Y.  Super.  689. 

[a]  Thus  (1)  the  fact  that  the 
shipper  conceals  valuable  clothing' 
and  furs  in  bedding  shipped  by  him 
will  not  prevent  his  recovering  for 
the  loss  of  the  bedding,  although  he 
cannot  recover  for  the  valuable  arti- 
cles.    Chicago,  etc.,  R.  Co.  v.   Shea, 

66  111.  471.  (2)  Where  the  Jewelry 
was  placed  in  a  trunk  for  shipment, 
although  the  value  of  the  jewelry 
cannot  be  reoovered,  in  case  of  loss 
the  shipper  may  recover  for  such 
articles  as  are  usually  and  properly 
comprised  in  the  term  "baggage.' 
Richards  v.  Westcott,  15  N.  Y.  Super. 
589. 

63.  V.  S.— Wells  v.  Nelman-Mar- 
cus    Co..    227    U.    S.    469,    33    SCt    267, 

67  L.  ed.   600. 

Ark. — Kansas  City,  eta,  R.  Co.  v. 
New  York  Cent,  etc.,  R.  Co.,  110 
Ark.  612,  163  SW  171. 

Minn. — Harrington  v.  Wabash  R. 
Co.,  108  Minn.  257,  122  NW  14,  23 
LRANS  745  and  note. 

N.  Y. — Goldberg  v.  New  York  Cent, 
etc..  R.  Co..  164  App.  Div.  389,  '149 
NYS    629. 

S.  C. — Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  620,  66  SE  407. 

Va. — Adams  Express  Co.  v.  Green, 
112  Va.   527.  72   SE  102. 

See  also  Infra  J  148. 

"The  reasonable  and  just  conse- 
quence of  misrepresentation  of  value 
to  get  lower  rate  of  shipment  is  not 
that  the  shipper  recover  nothing  but 
that  he  is  estopped  to  recover  more 
than  the  value  declared  to  obtain  the 
rate."  Weils  v.  Neirran-Marcus  Co., 
227  U.  S.  469,  38  SCt  267,  67  L.  ed, 
600. 

[a]  Thus  (1)  even  though  the  ship- 
per is  guilty  of  fraud  In  shipping 
cigars  under  the  description  "tobac- 
co," he  nevertheless  would  be  en- 
titled to  recover  the  value,  not  ex- 
ceeding the  amount  demanded,  of 
the  tobacco  lost  under  that  descrip- 
tion. Jenkins  v.  Atlantic  Coast  Line 
R.  Co,.  84  S.  C.  620,  66  SE  407. 
(2)  Where  a  box  of  pictures  was 
shipped  with  a  lot  of  household  ef-» 
fects  and  billed  as  glass,  In  the 
absence  of  actual  fraud  the  carrier 
is  liable  only  for  the  value  of  a 
box  of  household  glass.  Bottum  v. 
Charleston,  etc.,  R.  Co.,  72  S.  C.  375, 
61  SE  986,  110  AmSR  610,  2  LRANS 
773,   6   AnnCas   118. 


63.  New  York  Cent.  etc..  R.  Co.  v. 
Fralof.  100  U.  S.  24,  -25  L.  ed.  (11; 
Kansas  City,  etc,  R.  Co.  v.  New 
York  Cent,  etc.,  R.  Co.,  110  Ark.  612, 
163  SW  171,  173;  Magnin  v.  Dins- 
more.  70  N.  Y.  410. 

[a]  Estoppel. — The  shipper  in  all 
such  cases  will  be  estopped  by  his 
conduct  from  claiming  damages  for 
goods  different  and  of  a  greater  value 
than  he  represented  them  to  be. 
Kansas  City,  etc,  R.  Co.  v.  New  York 
Cent,  etc.,  R.  Co.,  110  Ark.  612.  162 
SW  171. 

64V.  Adams  Express  Co.  v.  Green, 
112  Va.  627.  72  SE  102.  And  see 
Wells  v.  Nelman-Marcus  Co..  227 
U.  S.  469,  33  SCt  267.  67  L.  ed. 
600  (sustaining  this  view).  But 
compare  Ellison  v.  Adams  Express 
Co.,  246  111.  410.  92  NE  277,  LRA 
1916A  502  (where  it  was  held  that.  | 
If  the  shipper  acts  la  violation  of 
this  statute  and  the  goods  are  de- 
stroyed in  the  hands  of  the  carrier, 
the  courts  will  not  aid  the  shipper 
to  recover  therefor). 

fa]  Snipper's  Ignorance  of  olaastt- 
oaUon  and  differences  In  rates. — Not- 
withstanding the  provisions  of  the 
statute  under  consideration,  where  a 
shipper,  Innocent  at  the  time  and 
ignorant  of  any'  classification  or  dif- 
ferences In  rates,  shipped  a  race 
horse  and  paid  the  charge  made  by 
the  agent  without  being  Informed  of 
the  valuation  made,  a  contention  that 
recovery  is  forbidden  by  the  statute 
of   1906,   because  Indirectly   giving  a 

f (reference  in  rating  forbidden  by  the 
aw,   cannot   be   sustained.      Kissen- 
ger  v.   Fltrgerald,    152   N.  C.    247.   67 
SE   588. 
66.    See   cases   infra   note    66. 

66.  Everett  v.  Southern  Express 
Co.,  46  Ga.  303;  Chicago,  etc.,  R.  Co. 
v.  Shea,  66  111.  471;  Chicago,  etc.,  R 
Co.  v.  Thompson,  19  111.  678;  Rich- 
ards v.  Westcott,  16  N.  Y.  Super. 
589;  Orange  County  Bank  v.  Brown, 
9  Wend.  (N.  Y.)  85,  24  AmD  129; 
Relf  v.  Rapp,  3  Watts  A  S.  (Pa.)  21. 
37   ArrD   528. 

"The  carrier  has  a  right  to  know 
the  value  of  the  article  he  is  asked 
to  carry,  that  he  may  take  the  better 
precaution  to  prevent  persons  from 
stealing  it  from  him,  or  to  prevent 
its  loss  from  carelessness.  An  arti- 
cle of  small  value  presents  few 
temptations  to  the  thief.  The  com- 
pany may  safely  entrust  it  to  less 
trustful  agents,  and  take  less  pains 
to  protect  and  preserve  it.  Valuable 
articles  ought  to  be,  and  usually  are. 
put  in  a  safe  and  are  delivered  by 
the  most  trustworthy  agents  into 
the  hands  of  the  consignee.  And 
for  this  extra  care  and  risk  a  higher 
price  is  charged."  Everett  v.  South- 
ern Express  Co.,  48  Ga.  303.  306. 

67.  Charleston,  etc.,  R.  Co.  v. 
Moore,  80  Ga.  522,  624,  5  8E  769 
(where  the  court  said:  "The  prin- 
ciple upon  which  the  carrier  la  re- 
lieved from  liability,  under  some  of 
the  decisions  of  this  court,  as  al- 
ready stated.  Is  that  there  was  a 
fraud  upon  the  carrier;  but  there  la 
another  good  reason:  the  carrier  did 
not  undertake  to  carry  anything  but 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  138]  (c)  Right  and  Duty  of  Carrier  to  Ascer- 
tain Value  of  Goods.  Inasmuch  as  the  freight  may 
depend  on  the  value  of  the  article  to  be  carried,  the 
earrier  has  a  right  to  inquire  as  to  its  value,88  and 
ordinarily  it  is  the  duty  of  the  carrier  to-  make 
inquiry  as  to  the  general  nature  of  the  articles 
shipped  and  of  their  value  before  it  consents  to 
receive  them  ;•"  and  its  failure  so  to  do '  cannot 
defeat  the  shipper's  right  to  recover  the  full  value 
of  the  package  if  lost,  in  the  absence  of  any  show- 
ing of  fraud  or  deceit  on  the  part  of  the  shipper.'0 
However,  in  the  absence  of  more  definite  informa- 
tion, the  earrier  has  the  right  to  accept  the  ship- 
per's marks  as  to  the  contents  of  a  package  offered 
for  transportation  and  is  not  bound  to  inquire  par- 
ticularly about  them  in  order  to  take  advantage  of 
a  false  classification.'1  And  where  a  shipper  ex- 
pressly represents  the  contents  of  a  package  to  be 
of  a  designated  character,  it  is  not  the  duty  of  the 
earrier  to  ask  for  a  repetition  of  the  statement, 
nor  to  disbelieve  it  and  open  the  box  and  see  for 
itself.72  The  rule  is  subject  to  the  reasonable  quali- 
fication that,  if  the  owner  is  guilty  of  any  fraud  or 
imposition,  as  by  concealing  the  value  or  nature  of 
the  article,  or  if  he  deludes  the  carrier  by  his  own 
carelessness  in  treating  the  parcel  as  a  thing  of  no 
value,  he  cannot  hold  the  carrier  liable  for  the  loss 
of  the  goods.'1 

[$  139]    (d)    Duty  of  Shipper  to  State  Value. 


The  shipper  is  under  no  obligation  to  state  the  value 
and  character  of  the  goods  tendered,  except  when 
they  are  dangerous  or  of  a  nature  requiring  special 
care,  as  when  glass  is  shipped;'4  nor  is  he  under 
any  duty  to  inform  the  carrier  of  the  value  of  his 
goods  when  no  inquiry  is  made;  he  is  only  bound  to 
refrain  from  using  any  artifice,  designed  or  not,  by 
which  the  carrier  would  be  led  to  believe  that  such 
goods  were  worth  less  than  their  apparent  value." 
But  when  he  has  voluntarily  made  a  declaration  of 
the  value  of  his  property,  and  the  carrier  acts  on 
such  declaration  in  fixing  the  rate  of  freight  and 
the  manner  of  transportation,  he  is  bound  by  his 
statements  and  cannot  then  repudiate  them,  al- 
though he  may  not  have  known  that  his  statement 
was  calculated  to  affect  the  carrier's  liability.'8 

[4  140]  (e)  Actual  Misrepresentation  and  Con- 
cealment Equivalent.  The  shipper  may  become 
chargeable  with  fraud  on  a  carrier,  through  im- 
position and  deception,  as  well  when  he  is  silent  as 
when  he  speaks  that  which  is  untrue."  It  is  imma- 
terial whether  the  fraud  is  practiced  on  the  carrier 
by  means  of  actual  false  representations,  or  by 
so  packing  the  goods  as  to  induce  the  carrier  to 
think  that  the  cases  contain  only  what  the  pack- 
ing would  seem  to  indicate,  when  in  reality  they 
contain  something  more  valuable.78  The  effect 
on  the  carrier's  liability  in  each  case  is  the  same.79 

[4  141]  (f)  Intent  to  Defraud  Unnecessary.    As 


household  good*;  wearing  apparel 
was  not  included  in  the  contract: 
and  hence  the  carrier  was  only  bound 
to  carry  such  goods  as  the  shipper 
represented  to  be  contained  in  the 
boxes  and  bundles,  and  which  It  con- 
1        traded   to   carry"). 

68.  Little  v.  Boston,  etc.,  R.  Co., 
(6  Me.   239. 

69.  Ala. — Southern  Express  Co.  v. 
Crook.  44  Ala.  468.  4  AmR  140. 

Cal. — Hayes  v.  Wells,  23  Cal.  186, 
83   AmD    89. 

6a. — Southern  Express  Co.  v.  Ev- 
erett,  37    Go.    688. 

111. — Parmelee  v.  Lowits,  74  111. 
IK.  24  AmR  276. 

Me. — Little  v.  Boston,  etc.,  R.  Co., 
66  Me.  239. 

Mass. — Phillips  v.  Earle,  8  Pick. 
182. 

Mich. — Farnsworth  v.  National  Ex- 
press Co..  166  Mich.  676,  132  NW 
441. 

N.  T. — Harmon  v.  New  York,  etc., 
R.  Co.,  28  Barb.  323;  Qorham  Mfg. 
Co.  v.  Fargo.  35  N.  T.  Super.  434; 
Orange  County  Bank  v.  Brown,  9 
Wend.  85,  24  AmD  129;  Sewall  V. 
Allen,  6  wend.  335. 

Pa. — Relf  v.  Rapp,  3  Watts  &  S. 
21.  37  AmD  528;  Edelsohn  v.  V.  S. 
Express  Co.,   4  LackJur  61. 

Tex. — Galveston  R.  Co.  v.  Qullhot, 
(Civ.  A.)  123  SW  200;  Southern  Pac. 
Co.  v.  D'Arcais.  27  Tex.  Civ.  A.  67, 
64  SW   813. 

Eng. — Brooke  v.  Pickwick,  4  Bing. 
218.  13  ECL  475,  130  Reprint  763; 
Walker  v.  Jackson,  10  M.  &  W.  161, 
152  Reprint    424. 

TO.  Ala. — Louisville,  etc.,  R.  Co. 
t.  Rlsensteln,   (A.)   69  S  248. 

Mich. — Farnsworth  v.  National  Ex- 
press Co.,  166  Mich.  676,  132  NW  441. 

Minn. — O'Connor  v.  Great  North- 
em  R.  Co.,  118  Minn.  223.  136  NW 
743. 

N.  Y. — Gorham  Mfg.  Co.  v.  Fargo, 
35  N.  Y.   Super.   434. 

Pa. — Wright  v.  Adams  Express  Co., 
43  Pa.  Super.  40  [all  230  Pa.  635.  79 
A  760J. 

S.  C. — Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  520,  66  SE  407. 
Tex. — Galveston,  etc..  R.  Co.  v. 
Qullhot,  <Clv.  A.)  184  SW  261;  Head 
v.  Padflc  Express  Co.,  -60  Tex.  Civ.  A. 
169.  126  SW  682  [clt  CycJ;  Southern 
Pat  Co.  v.  D'Arcais,  27  Tex.  Civ.  A. 
57.  64  SW  813. 

.  Va. — Southern      Express      Co.      v. 
Keeler,  109  Va.  469,  64  SB  88. 


[a]  Thus,  a  failure  of  a  carrier  to 
ascertain  the  true  value  of  a  pack- 
age to  be  carried  and  to  charge  Its 
regular  schedule  rates  therefor,  as 
authorised  by  Pub.  Acts  (1909),  No. 
300,  could  not  defeat  the  shipper's 
right  to  recover  the  full  value  of 
the  package,  It  lost,  in  the  absence 
of  any  showing  of  limitation  of  lia- 
bility in  the  contract  of  carriage  or 
of  any  fraud  or  deceit  of  the  ship- 
per. Farnsworth  v.  National  Express 
Co..  166  Mich.  676.  132  NW  441. 

71.  Savannah,  etc.,  R.  Co.  v.  Col- 
lins, 77  Ga.  876,  3  SE  416,  4  AmSR 
87;  Harrington  v.  Wabash  R.  Co.. 
108  Minn.  257,  122  NW  14,  23  LRANS 
745  and  note:  Bottum  v.  Charleston, 
etc.  R.  Co.,  72  S.  C.  375,  51  SE  985. 
110  AmSR  610,  2  LRANS  773  and 
note,  5  AnnCas  118. 

la]  Sana,  where  pictures  are  ship- 
ped In  a  box  marked  "Glass,"  the 
carrier  is  not  required  to  Inquire  Into 
the  nature  and  value  of  the  contents 
of  the  box.  Bottum  v.  Charleston, 
etc,  R.  Co.,  72  S.  C.  375,  51  SE  985. 
110  AmSR  610,  2  LRANS  772,  5  Ann 
Cas  118. 

73.  Bottum  v.  Charleston,  etc.,  R. 
Co.,  72  S.  C.  875,  61  SE  986,  110  Am 
SR  610,  2  LRANS  773  and  note,  6 
AnnCas  118. 

78.  Southern  Express  Co.  v.  Ev- 
erett, 37  Ga.  688;  Relf  v.  Rapp,  8 
Watts  &  S.   (Pa.)   21,  87  AmD  628. 

[a]  letters  Intrusted  to  oarrtor  for 
transmission. — The  carrier  is  under 
no  obligation  to  make  Inquiry  as  to 
the  contents  of  letters  intrusted  to 
it  for  transmission.  On  the  other 
hand,  it  Is  the  duty  of  the  .person 
employing  the  carrier  to  inform  him 
of  such  value.  In  all  cases  where  he 
desires  to  hold  the  latter  responsible 
beyond  that  of  an  ordinary  letter  not 
containing  articles  or  paper  of  a 
special  value.  Where  he  does  not 
desire  to  hold  the  carrier  responsible 
in  withholding  the  Information  he 
assun-.es  the  risk  and  avoids  the 
payment  of  the  extra  compensation 
which  the  carrier  would  be  entitled 
to  demand.  Hayes  v.  Wells,  23  Cal. 
185.   83   AmD   89. 

74.  Crouch  v.  London,  etc.,  R.  Co., 
14  C.  B.  255,  78  ECL  254,  139  Reprint 
105. 

75.  Ala. — Southern  Express  Co.  v. 
Crook,  44  Ala.  468,  4  AmR  140. 

D.  C. — Gait  v.  Adams  Express  Co., 
11  D.  C.  124,  48  AmR  742. 
111.— Boacowlts  v.  Adams  Express 


Co.,  92  111.  523,  34  AmR  191;  Parme- 
lee v.  Lowltx,  74  111.  116,  24  AmR 
276.     .  • 

La. — Fassett  v.  Ruark,  3  La.  Ann. 
694;    Baldwin  v.   Collins,   9   Rob.   468. 

Me. — Little  v.  Boston,  etc.,  R.  Co., 
66   Me.   239. 

Minn. — O'Connor  v.  Great  Northern 
R.  Co..  118  Minn.  228,  186  NW  743. 

N.  Y. — Baldwin  v.  Liverpool,  etc., 
SS.  Co.,  74  N.  Y.  125,  80  AmR  277; 
Sewall  v.  Allen,  6  Wend.  336. 

Pa. — Camden,  etc.,  R.  Co.  v.  Bal- 
dauf.  16  Pa.  67,  55  AmD  481;  Relf 
v.  Rapp,  3  Watts  &  S.  21,  37  AmD 
528;  Caldwell  v.  U.  S.  Express  Co.. 
36  Pa.  Suner.  466. 

Tex. — Head  v.  Pacific  Express  Co., 
60  Tex.  Civ.  A.  169,  126  SW  682;  Gal- 
veston, etc.,  R.  Co.  v.  Qullhot,  (Civ. 
A)  123  SW  200;  Southern  Pac.  Co. 
v.  D'Arcais.  27  Tex.  Civ.  A.  57,  64  SW 
813;  Gulf,  etc.,  R.  Co.  v.  Clark,  2 
Tex.  A.  Civ.  Cas.  i  512'  Texas  Ex- 
press Co.  v.  Scott,  2  Tex.  A.  Civ. 
Cas.   5   72. 

Va. — Southern  Express  Co.  v.  Kee- 
ler, 109  Va.  459.  64  SE  38. 

Eng. — Sleat  v.  Fagg,  5  B.  &  Aid. 
342.  7  ECL  191,  106  Reprint  1216: 
Batson  v.  Donovan.  4  B.  &  Aid.  21.  6 
ECL  873.  106  Reprint  848;  Macklin 
v.  Waterhouse,  6  Bing.  212,  15  ECL 
547.  130  Reprint  1042;  Brooke  v. 
Pickwick,  4  Bing.  218,  13  ECL  476, 
130  Reprint  753. 

78.     See   infra  |   211   et  eeq. 

77.  Porteous  v.  Adams  Express 
Co..  112  Minn.  31,  127  NW  429;  Magj- 
nln  v.  Dinsmore,  62  N.  Y.  35,  20  Am 
R  442. 

[a]  Whether  silence  a  fraud  de- 
pendent on  olronmstaneeSi'- "Silence 
upon  the  part  of  the  shipper  as  to 
the  contents  of  a  package  offered  for 
transportation  may  or  may  not  con- 
stitute fraud,  depending  upon  a  va- 
riety of  circumstances.  If  the  shape, 
size,  or  appearance  of  the  package  is 
such  as  to  deceive  the  carrier,  silence 
by  the  person  offering  it  might  well 
amount  to  fraud  which  would  prevent 
a  recovery  of  a  greater  value  than 
that  stated  in  the  bill  of  lading." 
Porteous  v.  Adams  Express  Co.,  112 
Minn.   31,   86,   127    NW   429. 

78.  Shackt  v.  Illinois  Cent.  R.  Co., 
94  Tenn.  668,  SO  SW  742,  28  LRA 
176;  and  cases  infra  note  79. 

79.  .  Ga. — Southern  Express  Co.  v. 
Wood.  98  Ga.  268,  25  SE  426;  South- 
ern  Express   Co.   v.  Everett,   87  Ga. 
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long  as  the  deception  practiced  on  the  carrier  causes 
it  to  omit  the  performance  of  some  duty  or  atten- 
tion which  proper  care  toward  that  kind  of  freight 
requires,  and,  by  reason  thereof,  the  goods  are  lost, 
it  is  immaterial,  as  respects  the  carrier's  liability, 
whether  the  deception  resulted  from  premeditation 
or  from  inadvertence  on  the  part  of  the  shipper.80 
The  intention  to  impose  upon  the  carrier  is  not 
material;  it  is  enough  if  such  is  the  practical  effect 
of  the  conduct  of  the  shipper.81 

[«,  142]  (g)  Acts  Amounting  to  Fraudulent  Con- 
cealment.   In  the  notes  hereto  are  set  out  a  num- 

688:  Southern  Express  Co.  Y.  Pope, 
6   Ga.  A.   889,   63   SE  809. 

111. — Chicago,  etc.,  R.  Co.  v.  Shea, 
«6  111.  471;  Chicago,  etc.,  R.  Co.  v. 
Thompson,    19    111.    678. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.  121,  2  NE  344,  63  AmR 
600. 

Me. — Little  v.  Boston,  etc.,  R.  Co., 
««   Me.  239. 

Minn.-t-Porteous  v.  Adams  Express 
Co.,  112  Minn.  31,  127  NW  429;  Har- 
rington v.  Wabash  R.  Co.,  108  Minn. 
267,  122  NW  14,  23  LRANS  746  and 
note. 

N.  T.— Magnln  v.  Dlnsmore,  62  N. 
Y.  85,  20  AmR  442;  Warner  v.  West- 
ern Transp.  Co.,  28  N.  T.  Super.  490: 
Stokes  v.  Delaware,  etc.,  R.  Co.,  74 
Misc.  402,  132  NTS  428;  Pardee  v. 
Drew,  26   Wend.  469. 

Tenn. — Shackt  v.  Illinois  Cent~  R. 
Co.,  94  Tenn.  668,  30  SW  742,  28  LRA 
176. 

Tex. — Pacific  Express  Co.  v.  Pit- 
man, 30  Tex.  Civ.  A.  626,  71  SW  312. 

Bng. — Olbbon  v.  Payton,  4  Burr. 
2298.  98  Reprint  199. 

"Fraud  may  be  as  effectually  prac- 
ticed on  the  carrier  by  silence  as  by 
a  positive  and  express  misrepresenta- 
tion. A  neglect  or  failure  to  disclose 
the  real  value  of  a  package  and  the 
nature  of  its  contents,  If  there  be  any- 
thing in  its  form,  dimensions,  or  out- 
ward appearance  which  is  calculated 
to  throw  the  carrier  off  his  guard, 
whether  so  designed  or  not,  will  be 
conduct  amounting  to  a  fraud  upon 
him.  The  intention  to  Impose  upon 
him  Is  not  material.  It  Is  enough 
If  such  Is  the  practical  effect  of  the 
conduct  of  the  shipper,  as  if  a  box 
or  package,  whether  designedly  or 
not.  Is  so  disguised  as  to  cause  it 
to  resemble  such  a  box  or  package 
as  usually  contains  articles  of  little 
or  no  value,  whereby  the  carrier  is 
misled;  for,  by  such  deception,  the 
carrier  is  thrown  off  his  guard,  and 
neglects  to  give  to  the  package  the 
care  and  attention  which  he  would 
have  given  it  had  he  known  its 
actual  value."  ■  (Per  Wilkes,  J.). 
Shackt  v.  Illinois  Cent.  R.  Co.,  94 
Tenn.  658,  666,  30  SW  742.  28  LRA 
176   [quot  Hutchinson  S3  213,  214]. 

80.  Ark. — Kansas  City,  etc.,  R.  Co. 
v.  New  York  Cent.,  etc..  R.  Co.,  110 
Ark.  612.  163  SW  171,  178. 

Ga. — Southern  Express  Co.  v.  Wood, 
98  Ga.  268,  25  SE  436;  Coweta  County 
v.  Central  of  Georgia  R.  Co.,  4  Ga. 
A.  94,  60  SE  1018. 

Minn. — Porteous  v.  Adams  Express 
Co.,  112  Minn.  31.  127  NW  429;  Har- 
rington v.  Wabash  Ry.  Co..  108  Minn. 
267.  122  NW  14,  23  LRANS  745  and 
note. 

S.  C. — Bottum  v.  Charleston,  etc, 
R.  Co.,  72  S.  C.  276.  51  SE  985.  110 
AmSR  610,  2  LRANS  773,  6  AnnCas 
118. 

Tenn. — Shackt  v.  Illinois  Cent.  R. 
Co..  94  Tenn.  668,  80  SW  742,  28  LRA 
176. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Ray,   (Civ.  A.)  127  SW  281. 

81.  Magnln  v.  Dlnsmore.  62  N.  T. 
36,  40,  20  AmR  442:  Pardee  v.  Drew, 
25  Wend.  (N.  Y.)  459. 

83.  (a]  Acta  held  to  constitute 
fraudulent  ooneaalmemW— (1)  The 
concealing  of  a  large  sum  of  money 
In  a  rough  box  stuffed  with  feather 
beds,  bedding,  tinware,  dishes,  etc., 
thereby  inducing  the  carrier  to  think 


the  box  of  no  particular  value.  Chi- 
cago, etc.,  R.  Co.  v.  Thompson,  19 
111.  678.  (2)  The  placing  of  jewelry 
in  a  trunk  accepted  for  shipment. 
Richards  v.  Westcott,  16  N.  Y.  Super. 
589.  (3)  The  delivery  to  a  carrier 
for  transportation  of  a  bundle  hav- 
ing the  appearance  of  bedding  only, 
but  which  In  fact  contained  inside 
the  bedding  valuable  clothing,  such 
as  a  silk  dress,  a  broche  shawl,  and 
furs,  of  the  value  of  two  hundred  dol- 
lars, which  fact  was  not  disclosed. 
Savannah,  etc.,  R.  Co.  v.  Collins,  77 
Ga.  376,  3  SE  416,  4  AmSR  87;  Chi- 
cago, etc..  R.  Co.  v.  Shea,  66  111.  471. 
(4)  Sending  a  check  Indorsed  in 
blank  In  a  letter  delivered  to  an  ex- 
press company  for  transportation. 
Hayes  v.  Wells,  23  Cal.  186.  88  AmD 
89.  (5)  Bank  bills  wrapped  up  in 
newspaper  so  as  to  conceal  the  char- 
acter of  the  package  and  to  create 
the  impression  that  It  is  practically 
worthless.  Gilman  v.  Postal  Tel.  Co:, 
48  Misc.  372.  95  NYS  664.  (6)  The 
placing  of  a  diamond  ring  in  a  small 
paper  bag  tied  with  a  string.  Ever- 
ett v.  Southern  Express  Co.,  46  Ga. 
303.  (7)  The  packing  of  two  hun- 
dred sovereigns  in  a  few  pounds  of 
tea.  Bradley  v.  Waterhouse,  3  C.  & 
P.  154,  14  ECL  687.  (8)  The  placing 
of  a  sum  of  money  in  a  box  with  ar- 
ticles of  small  value,  such  articles 
being  apparently  the  sole  contents 
ot  the  box.  Earnest  v.  Southern  Ex- 
press Co.,  8  F.  Cas.  No.  4,248,  1 
Woods  573;  Belger  v.  Dlnsmore,  51 
N.  Y.  166,  10  AmR  575.  (9)  The  hid- 
ing of  money  to  the  value  of  {100  In 
an  old  mall  bag  stuffed  with  hay. 
Gibbon  v.  Paynton,  4  Burr.  2298,  98 
■Reprint  199.  (10)  Shipping  a  box  of 
pictures  with  a  lot  of  household 
effects  and  billed  as  glass.  Bottum 
v.  Charleston,  etc.,  R.  Co.,  72  S.  C. 
376.  51  SE  986,  110  AmSR  610,  2 
LRANS  773  and  note.  5  AnnCas  118. 
(11)  Shipping  a  valuable  painting  as 
household  goods.  Stokes  v.  Delaware, 
etc.,  R.  Co.,  74  Misc.  402,  132  NYS 
428.  (12)  And  It  has  been  held  that, 
where.  In  the  place  left  blank  for  the 
designation  of  value  In  a  bill  of  lad- 
ing, the  shipper.  Instead  of  Inserting 
the  true  value,  inserts  a  mark  or 
character  Inexpressive  of  any  value, 
this  will  amount  to  the  designed  sup- 
pression of  the  value.  Oppenhelmer 
v.  U.  S.  Express  Co.,  69  111.  62,  18 
AmR  696. 

83.  [a]  Acta  held  not  to  amount 
to  fraudulent  oonoaalment. — (1)  The 
shipment  of  silverware  and  expen- 
sive china  In  a  box  and  barrel  is  not 
so  unusual,  nor  Is  their  value  so  ex- 
traordinary, as  to  require  the  shipper, 
as  a  matter  of  law,  to  give  notice  to 
the  carrier  of  their  nature  and  value, 
in  the  absence  of  a  request  for  such 
information,  In  order  to  recover  for 
their  loss  en  route.  Galveston,  etc., 
R.  Co.  v.  Qullhot.  (Tex.  Civ.  A)  134 
SW  261.  See  also  Galveston,  etc.,  R 
Co.  v.  Qullhot.  (Tex.  Civ.  A.)  123  SW 
200,  201  (where  the  court  said:  "If 
appellant  was  willing  to  and  did  ac- 
cept for  transportation  a  box  and 
barrel  whose  contents  were  not 
known,  it  cannot  escape  liability  on 
that  ground.  There  was,  no  evidence 
of  any  concealment  or  fraud  in  mak- 
ing the  shipment,  and  appellant  can- 
not make  its  failure  to  ascertain 
what  It  was  shipping  a  ground  for 


ber  of  decisions  in  which  the  facts  were  held  to  con- 
stitute,82 or  not  to  constitute,83  fraudulent  conceal- 
ment of  the  nature  or  value  of  the  goods  and,  as  is 
shown,  the  courts  have  not  always  been  uniform  in 
the  conclusions  reached. 

[J  143]  (h)  Limitations  of  Bule.  Misrepresenta- 
tion not  contributing  to  low.  A  limitation  of  the 
rule  under  consideration  recognized  by  some  de- 
cisions is  that  a  misrepresentation  by  the  shipper 
as  to  the  contents  of  the  shipment,  in  order  to 
obtain  lower  rates,  will  not  prevent  a  recovery  from 
the  carrier  for  loss  thereof  where  such  misrepre- 

avoldlng  the  result  of  negligence  in 
not  delivering  the  property.  There 
is  nothing  to  indicate  that  It  would 
have  delivered  the  box  and  barrel  If 
it  had  known  that  it  contained  wed- 
ding presents").  To  same  effect 
Wright  v.  Adams  Express  Co.,  48  Pa. 
Super.  40  faff  230  Pa.  636.  79  A  760]. 
(2)  The  delivery  of  a  box  seven  or 
eight  Inches  long,  by  Ave  or  six  high 
and  wide,  made  of  three-fourth  or 
six-eighth  inch  boards,  wrapped  In 
heavy  brown  paper,  tied  with  heavy 
twine,  sealed  with  sealing  wax  at 
every  crossing  of  the  twine  and  on 
the  knot  where  It  was  tied,  addressed 
to  a  well  known  silver  manufacturing 
company,  and  weighing  about  twenty 
pounds,  without  any  statement  made 
as  to  its  value  or  contents,  no  ques- 
tions being  asked  on  those  subjects, 
the  box  in  fact  containing  silver  coin, 
does  not  constitute  fraud,  Imposition, 
unfair  concealment,  or  disguise.  Gor- 
ham  Mfg.  Co.  v.  Fargo.  36  N.  Y. 
Super.  434.  (3)  A  designation  of 
goods  shipped  as  emigrant  movables 
covered  the  shipper's  goods  consist- 
ing of  typewriter,  dictionary,  wearing 
apparel,  trunk,  and  personal  effects, 
and  did  not  estop  the  shipper  from 
claiming  their  actual  value.  O'Con- 
nor v.  Great  Northern  R.  Co.,  118 
Minn.  223.  228,  136  NW  743 
(where  the  court  said:  "As  far 
as  we  discover  from  the  rec- 
ord, emigrant  movables  Include  wear- 
ing apparel  and  the  ordinary  personal 
effects  of  intending  settlers,  also 
tools  and  Implements  of  calling.  Thus 
the  dictionary  and  typewriter  of 
plaintiff,  who  was  apparently  a  ste- 
nographer, come  in  under  the  desig- 
nation in  the  bill  ot  lading,  and  It 
covers  the  goods  in  question,  except 
the  Jewelry,  eliminated  from  the  ver- 
dict aa  it  now  stands.  Therefore 
there  was  no  fraud  In  designating 
or  billing  the  goods  which  will  es- 
top plaintiff  from  asserting  their  ac- 
tual value").  (4)  Where  plaintiff 
shipped  valuable  negatives  of  prehis- 
toric cities,  represented  to  be,  and 
marked,  "photo  goods,"  if  their  char- 
acter had  been  known,  a  higher  trans- 
portation rate  would  have  been 
charged,  and  no  Inquiry  or  represen- 
tations were  made  as  to  the  value  of 
the  shipment,  it  was  held  that  the 
evidence  did  not  raise  an  issue  of 
fraud  or  concealment  as  to  the  char- 
acter and  value  of  the  goods.  South- 
ern Pac.  Co.  v.  D'Arcais.  27  Tex.  Civ. 
A.  57,  64  SW  813.  (5)  Where  a  ship- 
per of  cigars,  not  corded  and  sealed, 
on  which  the  freight  rate  was  higher 
than  on  smoking  tobacco,  described 
the  shipment  as  "1  c/s  tobacco,"  and 
in  the  waybill  as  "smoking  tobacco," 
but  was  guilty  of  no  fraud,  deception,, 
or  negligence  which  would  have  mis- 
led the  carrier  to  accept  the  shipment 
at  less  freight  than  it  was  entitled 
to  receive,  he  was  entitled  to  recover 
for  loss  of  the  shipment  the  value  of 
the  actual  articles  lost  together  with 
the  freight  paid.  The  reason  as- 
signed was  that  the  distinction  be- 
tween cigars  and  smoking  tobacco  as 
a  basis  of  separate  freight  classifica- 
tion and  rates,  considered  with  re- 
spect to  the  nature,  use,  comparative 
value,  and  risk,  is  rxof.  so  marked  that 
a  shipment  of  cigars  as  "smoking 
tobacco"  is  of  itself  evidence  of  the 
shipper's  fraud  or  negligence,  it  ap- 


For  later  oases,  devetopmeats  and  ohsaraa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sentation  did  not  contribute  to  the  loss  by  mislead- 
ing the  carrier  as  to  the  precautions  required  for 
safe  transportation.*4 

Where  carrier  is  not  misled  by  misrepresentations. 
It  has  been  held  in  several  decisions  that  the 
carrier  will  be  liable  tor  the  amount  of  injury  sus- 
tained by  animals  in  transportation,  notwithstanding 
the  fact  that  the  owner  misrepresented  their  value 
in  order  to  obtain  a  cheaper  freight  rate,  where  it 
knew  that  the  value  of  the  animals  was  greater 
than  that  stated  and  that  it  was  not  material  that 
the  carrier  did  not  know  the  exact  value'  of  the 
animals.8*  Under  these  circumstances,  it  is  said 
that  no  estoppel  will  arise  in  favor  of  the  carrier.86 
And  it  has  also  been  held  that,  where  there  is  no 
indication  to  the  shipper  or  to  the  local  expressman 
that  the  character  of  the  conveyance  affected  the 
rate,  or  that  the  shipper  had  any  knowledge  of  the 
fact,  the  fact  that  less  freight  was  charged  because 
of  the  misdescription  of  the  goods  does  not  relieve 
the  carrier  from  liability." 

Larceny  by  agent  of  carrier.  It  has  also  been 
held  that  the  theft,  by  the  agent  of  the  carrier,  of 
money  contained  in  a  trunk  which  a  carrier  had 
accepted  for  transportation,  would  render  the  car- 
rier liable  for  the  loss  of  the  money,  although  the 
shipper  was  himself  guilty  of  fraud  in  not  notifying 
the  carrier  that  the  trunk  contained  money.88  So  it 
has  similarly  been  held  that,  where  money  intrusted 
to  a  carrier  for  transportation,  and  stolen  by  its 


agent,  is  recovered  by  the  carrier,  it  will  be  liable 
therefor,  notwithstanding  fraudulent  acts  on  the 
part  of  the  shipper  by  reason  of  which  only  ordinary 
care  was  used  by  the  carrier  in  its  transportation. 

[i  144]  (i)  Liability  of  Shipper  for  Acts  of 
Agents.90  If  the  agent  of  a  shipper  makes  misrepre- 
sentations as  to  the  contents  or  a  package  delivered 
to  a  carrier  for  shipment,  the  shipper  is  bound 
thereby  to  the^same  extent  as  if  he  himself  had 
made  the  misrepresentations.91  And  it  has  been 
held  that  the  ignorance  of  an  agent  as  to  the  con- 
tents of  a  package  delivered  for  shipment,  and 
innocence  of  any  intention  to  deceive  the  carrier, 
or  to  conceal  the  value  of  the  goods,  do  not  affect 
the  liability  of  the  carrier  where  the  principal  in- 
tended to  deceive  the  carrier  or  to  conceal  the  value 
of  the  goods." 

[$  145]  (3)  Improper  Packing.88  One  of  the  ex- 
ceptions to  the  carrier 's  common-law  liability  arises 
in  cases  where  the  injuries  are  due  to  the  improper 
packing  of  the  goods  by  the  shipper.*4  Many  de- 
cisions apparently  hold  without  qualification  that 
the  full  duty  of  the  carrier  is  simply  to  carry  goods 
in  the  condition  in  which  they  are  offered,  and  that, 
where  goods  tendered  are  insufficiently  packed,  the 
carrier  is  not  liable  for  loss  or  injury  due  to  such 
defect,  whether  the  defeet  in  the  packing  is  latent 
or  not.**  This  principle  would  seem  to  be  especially 
applicable  where  the  shipper  failed  to  comply  with 
a  rule  of  the  interstate  commerce  commission  pre- 


pearlngr  that  cigars  •'corded  and 
sealed"  are  subject  to  the  same  rate 
as  smoking  tobacco,  while  cigars  not 
corded  and  sealed  take  a  higher  rate. 
Jenkins  v.  Atlantic  Coast  Line  R.  Co  . 
S4  S.  C.  620,  66  SB  407  (two  Judges 
dissenting).  (6)  A  reply  by  a  ship- 
per. In  answer  to  an  inquiry  of  the 
carrier's  agent  as  to  whether  the 
package  contained  anything  breakable 
or  anything  requiring  It  to  be  given 
special  attention,  that  it  did  not,  was 
not  a  false  statement  of  the  facts, 
although  the  package  contained  a  val- 
uable diamond  ring.  Head  v.  Pacific 
Express  Co.,  60  Tex.  Civ.  A.  169.  126 
Sw  682.  (7)  The  agent  of  an  ex- 
press company,  on  a  request  to  It  to 
get  a  trunk  for  shipment,  the  con- 
tents of  which  was  worth  four  hun- 
dred dollars,  received  the  trunk  and 
removed  It  from  an  upper  to  a  lower 
floor,  and  there  left  it,  and  did  not 
return,  although  notice  was  given  to 
the  company.  Thereafter  the  trunk 
was  sent  by  an  agent  of  the  shipper 
to  the  company's  office,  and  the  age'nt 
truthfully  said  that  he  did  not  know 
the  value  of  the  trunk,  and  he  re- 
ceived a  receipt  stating  that  the 
value  was  asked  and  not  given.  The 
trunk  was  then  shipped  at  a  cheaper 
rate  than  would  have  been  charged 
if  the  true  value  had  been  given.  It 
was  held  that  there  was  no  fraudu- 
lent concealment  of  the  value  of  the 
trunk,  whereby  a  cheaper  rate  was 
obtained  so  as  to  affect  the  liability 
of  the  carrieT  for  the  loss  of  the 
trunk  by  Are.  Southern  Express  Co. 
v.  Keeler.  109  Va.  469.  64  SE  38. 

84.  Chesapeake,  etc..  It.  Co.  v. 
Magowan,  147  Ky.  422.  144  SW  80: 
Southern  Express  Co.  v.  Fox,  131  Ky. 
267,  116  SW  184,  117  SW  270.  133 
AmSR  241:  Fassett  v.  Ruark.  3  La. 
Ann.  694;  Mobile,  etc.,  R.  Co.  v.  Phil- 
lips. 103   Miss.  686.  60  S  672. 

[a]  Xllustratlon^In  Mobile,  etc., 
R.  Co.  v.  Phillips,  103  Miss.  636,  640, 
60  8  672,  the  goods  shipped  were 
represented  by  the  consignor  to  con- 
tain cotton  fabrics  in  the  original 
pieces,  which,  according  to  the  tariff, 
were  carried  at  a  lower  rate  than 
•he  actual  contents  of  the  package, 
for  the  loss  of  which  suit  was 
brought.  The  court  said:  "The 
statement  that  the  package  contained 
cotton  fabrics  In  the  original  pieces 
could  in  no  imaginable  olrcumstancns 


have  misled  the  carrier  to  Its  preju- 
dice, the  reason  for  the  application 
of  the  righteous  doctrine  invoked  by 
appellant  does  not  exist.  To  burden 
appellee  with  consequences  with 
which  the  wrong  charged  against  his 
agent  had  no  connection,  and  which 
would  have  followed  had  the  true 
character  of  the  shipment  been  dis- 
closed, would  be  as  rank  injustice  as 
to  hold  the  carrier  responsible  for  a 
loss  caused  by  the  shipper." 

85.  Chesapeake,  etc.,  R.  Co.  v.  Ma- 
gowan.  147  Ky.  422.  144  SW  80  (race 
horses) ;  Southern  Express  Co.  v.  Fox, 
131  Ky.  267,  116  SW  184,  117  SW  270, 
133  AmSR  241   (race  horses). 

88.  Chesapeake,  etc.,  R.  Co.  v.  Ma- 
gowan,  147  Ky.  422,  144  SW  80  (race 
horses). 

87.  Blumenthal  v.  New  Jersey 
Cent.  R.  Co.,  88  N.  J.  L.  264,  96  A 
973. 

88.  Chesapeake,  etc.  R.  Co.  v.  Hall. 
136  Ky.  379.  124  SW  372,  AnnCas 
1912A  364  (where  the  court  said: 
"Whatever  wrong  the  shipper  is 
chargeable  with  can  not  save  the  car- 
rier from,  the  tort  of  Its  own  agent 
after  he  had  notice  of  the  fact  that 
there  was  money  In  the  trunk.  .  .  . 
The  commission  of  the  theft  by  its 
agent  is  sufficient  to  hold  the  carrier, 
although  it  would  not  have  been  li- 
able If  the  money  had  been  taken  by 
a  stranger  or  had  been  lost  by  Its 
negligence  or  other  cause.  When  the 
agent  took  the  money.  It  was  the  car- 
rier itself  taking  It").  To  same  ef- 
fect Rice  v.  Indianapolis,  etc.,  R.  Co., 
3  Mo.  A.  27. 

89.  St.  John  v.  Southern  Exnre«s 
Co.,  22  F.  Cas.  No.  12,228,  1  Woods 
612. 

90.  Authority  of  agent  to  make 
contracts  limiting'  carrier's  liability 
see  infra  i  186  et  seq. 

91.  Harrington  v.  Wabash  R.  Co., 
108  Minn.  267,  122  NW  14.  23  LEANS 
745;  Armstrong  v.  Chicago,  etc..  R. 
Co.,  63  Minn.  183,  64  NW  1059;  Ryan 
v.  Missouri,  etc.,  R.  Co.,  65  Tex.  13; 
Head  v.  Pacific  Express  Co.,  60  Tex. 
Civ.   A.    169,    126    SW    632    fcit  Cyc]. 

[a!  Thus,  where  plaintiff  gave  a 
local  express  company  certain  house- 
hold goods  for  delivery  to  a  carrier, 
to  be  delivered  to  a  named  consignee 
In  another  state,  the  local  express 
company  was  plaintiffs  agent  for  de- 
livering the  box   for  shipment  and 


for  the  giving  of  Information  neces- 
sary to  the  shipment.  Harrington  v. 
Wabash  R.  Co.,  108  Minn.  257,  122 
NW    14.    23    LRANS    746. 

98.  Chesapeake,  etc.,  R.  Co.  v. 
Hal),  136  Ky.  379,  124  SW  872,  Ann 
Casl912A    364. 

93.  Xkms  or  Injury  due  to  Im- 
proper loading  on   cars   see   Infra   I 

94.  Northwestern  Marble,  etc., 
Co.  v.  Williams,  128  Minn.  514,  151 
NW  419.  LRA1916D  1077  and  note; 
and   cases   infra  notes   95-1. 

95.  U.  S. — Zerega  v.  Poppe,  80  F. 
Cas.  No.  18.213.  Abb.  Adm.  397. 

Del. — Carpenter  v.  Baltimore,  etc. 
R.  Co..  22  Del.  15,  64  A  262;  Culbreth 
v.  Philadelphia,  etc.,  R.  Co.,  8  Del. 
392;  Truax  v.  Philadelphia,  etc.,  R. 
Co.,  8  Del.  233. 

Ga. — Atlantic,  etc,  R.  Co.  v.  Ja- 
cob's Pharmacy  Co.,  136  Ga.  113,  68 
SE   1039. 

Minn. — Shrtver  v.  Sioux  City,  etc, 
R.  Co.,   24   Minn.  506. 

N.  H. — Rlxford  v.  Smith,  52  N.  H. 
356.   13  AmR  42. 

N.  Y.— Cohn  v.  Piatt,  48  Misc.  378. 
.  95  NTS  536.  And  see  Nelson  v. 
Stephenson,  12  N.  Y.  Super.  638 
(where  It  was  held  "that  the  owner 
of  liquids,  or  of  any  articles  shipped 
in  casks  of  any  description,  is,  In 
the  first  instance,  charged  with  the 
duty  of  supplying  proper  casks,  and 
would  be  presumptively  responsible 
for  a  loss  arising  from  their  Insuffi- 
ciency  or   defects"). 

Or. — Goodman  v.  Oregon  R.,  etc, 
Co..   22   Or.    14,    28    P   894. 

Tex. — Gulf,  etc,  R.  Co.  ▼.  Wittne- 
bert,  101  Tex.  36J8,  108  SW  150.  130 
AmSR  858,  14  LRANS  1227.  16  Ann 
Cas  1163  [rev  (Civ.  A.)  104  SW  424J. 

Wash.— Revllla  Fish  Products  Co. 
y.  American-Hawaiian  SS.  Co.,  77 
Wash.    49.   137  P  337.  i 

Eng. — Baldwin  v.  London,  etc.,  R. 
Co..  9  Q.  B.  D.  582;  Barbour  v.  South 
Eastern  R.  Co.,  34  L.  T.  Rep.  N.  S. 
67. 

[a]  Orerpaoked  orates  of  fowl. — A 
carrier  Is  not  negligent  in  receiving 
for  shipment  overpacked  crates  of 
fowl,  the  shippers,  hut  not  the  car- 
rier's servants,  being  expected  to  be 
expert  on  the  question  of  how  many 
fowl  could  be  safely  packed  In  a 
crate.     Cohn  v.   Piatt.   48   Misc.    378, 
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scribing  the  method  for  packing  goods  of  the  char- 
acter which  were  destroyed.**  However,  the  fore- 
going view  has  not  met  with  universal  approval, 
and  a  number  of  decisions  hold  that  the  carrier, 
being  entitled  to  reject  defectively  packed  goods 
tendered  for  shipment,  if  it  accepts  for  transporta- 
tion goods  which  it  knows  are  defectively  packed, 
or  which  by  the  exercise  of  reasonable  care  it  could 
have  observed  were  defectively  packed,  it  assumes 
to  carry  the  goods  as  they  are,  and  its  common-law 
liability  as  carrier  attaches,  and  it  is  subject  to  all 
the  liabilities  usually  attaching  to  an  Ordinary  ship- 
ment of  the  same  character.97  But  even  where  this 
view  prevails,  it  cannot  be  said  that  the  carrier 
must,  at  his  peril,  know  that  the  goods  are  not  in 
fact  safely  packed*8  The  shipper  usually  knows 
better  than  the  carrier  the  manner  in  which  the 
goods  have  been  packed  and  the  manner  in  which 
they  should  be  packed,  and  even  though  the  car- 
rier may  have  knowledge  of  some  defect  in  the_ 
packing,  still  if  it  is  not  apparent  to  the  ordinary 
observation  of  the  carrier  or  his  servants  that  the 

96.  Bradley  v.  Lake  Shore,  etc., 
R.  Co.,  146  App.  Div.  312,  129  NTS 
1046   (carboys  of  nitric  acid). 

97.  U.  S. — The  David  &  Caroline, 
7  F.  Caa.  No.  3,693,  5  Blatchf.  266. 

Ala. — Atlantic  Coast  Line  R.  Co. 
V.  Rice.  169  Ala.  266,  62  S  918,  29 
LRANS  1214  and  note,  AnnCasl912B 
889. 

Minn. — Northwestern  Marble,  etc., 
Co.  v.  Williams,  128  Minn.  614.  161 
NW  419,   LRA1916D    1077.      See  also 


Calender-Vanderhoof  Co.  v.  Chicago, 
etc.,  R.  Co.,  99  Minn.  295,  109  NW 
402  (holding  that  the  fact  that  goods 
were  Insufficiently  packed  will  not 
prevent  a  recovery  of  such  damages 
as  the  carrier  might  have  prevented 
by   the  exercise  of  reasonable  care).' 

Oh. — Union  Express  Co.  v.  Graham, 
26  Oh.   St.   695. 

Wis. — Klauber  v.  American  Express 
Co.,    21    Wis.    21,    91   AmD   452. 

"The  lirproper  packing  which  will 
excuse  the  carrier,  signifies  some  in- 
ternal or  latent  defect,  of  which  the 
carrier  does  not  know,  and  from 
which  loss  or  damage  ensues  to  the 
goods  in  the  ordinary  course  of 
handling  and  transportation."  Klau- 
ber v.  American  Express  Co.,  21  Wis. 
21,  24. 

"The  carrier  may,  in  a  proper  case, 
refuse  a  shipment  where  in  unfit 
condition  for  transportation.  If  so, 
It  must  be  a  necessary  consequence 
that,  having  accepted  the  shipment. 
as  tendered,  its  duty  Is  unmodified 
by  the  character,  sufficiency  or  in- 
sufficiency, open  to  observation,  of 
the  packing  of  the  shipment  so  re- 
ceived for  transportation."  Atlantic 
Coast  Line  R.  Co.  v.  Rice,  169  Ala. 
265.  273,  62  S  918.  29  LRANS  1214 
and  note,   AnnCasl912B   389. 

"The  carrier  may  well  refuse  to 
receive  the  property,  unless  it  is 
properly  packed.  But  if  he  receives 
It  the  duty  attaches  of  exercising 
due  care  for  its  safe  carriage.  If, 
notwithstanding  such  care,  the  prop- 
erty should  be  damaged  through  the 
defective  packing  of  the  owner,  the 
carrier  would  be  relieved  from  lia- 
bility. But  where,  as  in  this  case, 
the  carrier  takes  charge  of  the  prop- 
erty for  the  purposes  of  carriage, 
the  duty  rests  on  him  to  show  that 
the  injury  Is  attributable  to  the  de- 
fective packing,  and  not  to  any  fault 
or  neglect  on  his  part."     Union  Ex- 

rress  Co.  v.  Graham,  26  Oh.  St.  Rep. 
96,  599. 

98.  Northwestern  Marble,  etc.,  Co. 
v.  Williams,  128  Minn.  514,  151  NW 
419,  LRA1915D  1077  (per  Hallam,  J.). 

99.  Northwestern  Marble,  etc.,  Co. 
v.  Williams,  128  Minn.  614,  161  NW 
419.  LRA1915D  1077  and  note  (per 
Hallam,   J.). 

1.    Klauber   v.  American   Express 


Co.,  21  Wis.  21,  91  AmD  462. 

9.  U.  S.— The  Huntress,  12  F.  Cas. 
No.  6,914,  2  Ware  89. 

Ala. — Broadwood  v.  Southern  Ex- 
press Co.,  148  Ala.  17,  41  S  769. 

Cal. — Fairfield  v.  Pacific  Coast  SS. 
Co.,  3  Cal.  A.   106,   84  P  438. 

Colo. — Adams  Express  Co.  v.  Ten 
Winkel.  44  Colo.  59,  96  P  818. 

111. — Erie  R.  Co.  v.  Wilcox,  84  111. 
239,   25  AraR  451. 

Mo. — Weaver  v.  Southern  R.  Co., 
135  Mo.  A.  210,  214,  115  SW  600  [clt 
Cyc]. 

N.  Y. — Feldsteln  v.  Old  Dominion 
SS.  Co.,  21  Misc.    60,   46  NTS   897. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Hodapp,  83  Pa.  22. 

Tenn. — Southern  Express  Co.  v. 
Kaufman,  12  Heisk.  161. 

Wis. — Treleven  v.  Northern  Pac. 
R.  Co..  89  Wis.  598,  62*  NW  636;  Con- 
gar  v.  Chicago,  etc.,  R.  Co.,  24  Wis. 
167,    1    AmR   164. 

Eng. — Bradley  v.  Dunlpace,  1  H. 
&  C.  521.  158  Reprint  990. 

[a]  Ulnstratlon.— Plaintiff  deliv- 
ered to  defendant,  a  carrier,  three 
boxes,  of  different  sizes,  each  marked 
"T.  C,"  and  asked  for  two  bills  of 
lading,  for  one  and  two  boxes,  re- 
spectively. It  was  his  Intention  to 
have  the  largest  and  most  valuable 
box  covered  T>y  a  separate  bill,  but 
he  gave  no  such  instruction,  and  de- 
fendant gave  bills  of  lading  for  the 
boxes  as  marked,  without  further 
distinguishing  them.  It  was  held 
that  a  delivery  by  defendant,  on  the 
bill  of  lading  calling  for  two  boxes, 
of  the  largest  and  most  valuable  box, 
together  with  one  of  the  others,  con- 
stituted no  misdelivery,  and  gave 
plaintiff  no  right  of  action.  Feld- 
steln v.  Old  Dominion  SS.  Co.,  21 
Misc.   60,   46   NTS   897. 

[b]  Two  towns  of  same  name  la 
state^-The  negligence  of  the  ship- 
per In  marking  freight  only  to  the 
town  and  state  to  which  it  is  to  be 
sent,  but  omitting  the  name  of  the 
county,  will  relieve  the  carrier  from 
liability,  where  it  appears  that  there 
were  in  the  state  two  towns  of  the 
name  indicated  and  that  the  goods 
were  sent  to  one  of  them.  Congar 
v.  Chicago,  etc.,  R.  Co.,  24  Wis.  157, 
1    AmR   164. 

[c]  Goods  marked  only  wlta  In- 
itials.— In  Finn  v.  Western  R.  Corp., 
102  Mass.  283,  shingles  were  deliv- 
ered to  defendant  company's  freight 
agent,  each  bunch  marked  "J.  S.  C," 
except  one  bunch  in  six  or  eight 
which  was  marked  "J.  S.  Clark."  In 
an  action  against  defendant  company 
for  neglect  to  forward  them,  It  was 
held  that  proof  that  six  or  eight 
lots  had  been  delivered  to  the  same 
agent  during  the  preceding  three 
years,  marked  in  the  same  way,  with 


goods  cannot  be  safely  carried  in  the  condition  in 
which  they  are  presented,  the  carrier  should  not  be 
held  to  take  the  chances  of  injury  from  improper 
packing.98  However,  the  owner  is  not  required  to 
cover  the  goods  so  as  to  make  them  safe  against 
external  injuries,  such  as  rain,  wind,  or  fire.1 

[I  146]  (4)  Misdirection.  If  the  loss  of  the 
goods,2  or  the  delay  or  injury,  due  to  the  inherent 
nature  of  the  goods,  resulting  from  the  delay,3  is 
due  to  improper  marking  or  direction  as  to  their 
destination,  the  carrier  is  not  liable.  Furthermore 
the  consequence  of  defective  marking  will  be 
charged  to  the  shipper,  although  the  direction  of 
the  package  may  have  been  written  out  by  the 
carrier's  agent,  where,  in  so  doing,  he  acted  under 
the  direction  of  the  shipper.4  Nevertheless,  where 
shipping  instructions  are  not  clear,  it  is  the  car- 
rier's duty,  unless  an  emergency  arises,  to  hold  the 
goods  and  ask  for  instructions  from  the  shipper.5 
And  in  order  to  exempt  the  carrier  from  liability, 
the  loss  must  have  resulted  from  the  negligent  mis- 
direction of  the  shipper  alone,  unaided  by  a  breach 

bills  of  lading,  was  "not  sufficient  to 
Justify  the  finding  that  the  agent 
ought  to  have  known  that  the  shin- 
gles were  for  J.  S.  Clark;  nor  -was 
such  evidence  sufficient  to  Justify  an 
instruction  that  if  the  agent  knew, 
or  ought  clearly  to  have  known,  for 
whom    the    shingles    were,    the    com- 


pany was  liable. 

[d]    Directions     

Where    goods    were    delivered    to     a 


Directions     held     sufficient. — 


steamship  running  between  San 
Francisco  and  Seattle,  under  bills  of 
lading  reciting  a  consignment  from 
San  Francisco  to  Nome,  markings  on 
the  packages,  "Paoiflc  Clipper  Line. 
Seattle,"  constituted  a  sufficient 
designation  of  the  carrier  to  which 
the  goods  were  to  be  delivered.  Fair- 
field v.  Pacific  Coast  SS.  Co.,  3  Cal. 
A.  106,  84  P  429. 

3.  -  The  Huntress,  12  F.  Cas.  No. 
0,914,  2  Ware  89;  Forsythe  v.  Walker. 
9  Pa.  148. 

4.  Adairs  Express  Co.  v.  Ten 
Winkel,  44  Colo.  69,  96  P  818;  Erie 
R.  Co.  v.  Wilcox,  84  111.  229.  25  AmR 
451. 

[a]  Thus,  the  agent  of  an  express 
company  who  instructed  a  sender 
of  a  package  to  address  the  package 
as  he  wanted  it  addressed,  and  who 
showed  him  where  he  would  find  en- 
velopes for  C.  O.  D.  packages,  had 
the  right  to  presume  that  the  sender 
would  exercise  care  to  properly  mark 
the    envelope    selected.      Adams    Ex- 

?ress  Co.  v.  Ten  Winkel,  44  Colo.   59, 
6   P   818. 

5.  Iowa. — O'Rourke  v.  Chicago, 
etc.,  R.  Co.,  44  Iowa  526. 

Mo. — Weaver  v.  Southern  .  R.  Co., 
136   Mo.  A.   210,   115   SW   500. 

N.  J. — Gerhard  Mennen  Chemical 
Co.  v.  Merchants'  Express,  etc.,  Co.. 
76   N.  J.   L.   207,   68  A  906. 

N.  Y.— Magnus  v.  Piatt,  62  Misc. 
499,   115  NTS   824. 

Wis. — Congar  v.  Chicago,  etc.,  R_ 
Co..  24  Wis.  167,   1  AmR  164. 

"When  It  becomes  obvious  to  the 
carrier  that  an  error  has  been  made 
in  directing  the  goods,  or  in  the  bill 
of  lading,  both  good  faith  and  rea- 
sonable prudence  dictate  that  the 
carrier  should  hold  the  goods  and 
consult  the  consignor  as  to  more 
complete  and  definite  instructions. 
In  such  cases,  it  Is  not  for  the  car- 
rier to  venture  a  guess  as  to  what 
destination  the  shipper  intended,  and 
proceed  to  forward  the  cpnslgnment 
to  a  place  he  presumes  to  be  the 
right  one."  Weaver  v.  Southern  R. 
Co.,  135  Mo.  A.  210,  216,  116  SW  500. 

[a]  Presumption  of  negllg-enoe. — 
Where  a  carrier  accepts  a  consign- 
ment defectively  marked,  failure  to 
deliver  is  prima  facie  evidence  of 
negligence.  Magnus  v.  Piatt,  62 
Misc.    499,    116    NTS    824. 


For  later  oases,  developments  and  ensaffs*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  146-148] 


CARRIERS 


[IOC.  J.]     121 


of  doty  on  the  part  of  the  carrier  or  its  agent;8  and 
if  the  carrier  itself  has  been  guilty  of  some  negli- 
gent act  or  omission  without  which,  notwithstanding 
the  fault  of  the  shipper,  the  loss  would  not  have 
occurred,  it  will  be  liable.7  And  it  has  been  held 
that  a  carrier  is  liable  for  loss  of  goods  notwith- 
standing misdirection,  where  it  was  not  misled  by 
such  misdirection;8  where  the  carrier  undertakes 
the  duty  of  transportation,  knowing  that  the  goods 
were  consigned  to  a  point  that  had  no  existence  in 
fact;*  where,  by  the  exercise  of  ordinary  diligence, 
the  carrier  could  have  ascertained  the  proper  di- 
rection ;1S  or  where  it  in  fact  knew  the  proper  direc- 
tion;11 and  of  course  the  fact  that  the  shipper  may 
have  been  negligent  in  marking  the  goods  shipped 
is  no  defense  to  a  suit  against  the  carrier  for  its 
conversion  of  the  goods.14 

[I  147]  (6)  Negligence  in  Loading  and  Unload- 
ing.13 In  general  the  loading  and  unloading  of 
goods  are  under  the  carrier's  control,  and  he  is 
responsible  for  any  loss  or  injury  incident  thereto.14 
Nevertheless  when  the  shipper  assumes  the  responsi- 
bility of  loading  the  car  and  fails  to  see  that  it  is 
properly  prepared  for  the  transportation  of  the 
particular  article  which  he  is  loading,  he  assumes 
responsibility  for  all  defects  in  loading  which  are 
necessarily  invisible  to  the  agent  of  the  carrier  who 
accepts  the  freight,  or  which  he  cannot  discern  by 
ordinary  observation  or  such  inspection  as  he  can 
readily  make,  and  if  any  loss  or  injury  results  from 
defective  loading  the  carrier  is  not  liable;19  and  it 
is  not  liable  for  injuries  resulting  from  the  ship- 
per's misrepresentation  of  the  manner  in  which  he 
loaded  the  goods  on  the  carrier's  cars.1*  So  the 
rule  is  broadly  laid  down  in  many  decisions  that, 
when  the  shipper  loads  freight  on  a  car  for  ship- 
ment, the  carrier  who  receives  the  car  as  loaded  is 


not  liable  for  damages  which  arise  from  the  defects 
in  the  loading;17  that,  when  the  shipper  assumes 
the  duty  of  loading  oars  for  shipment,  the  carrier 
is  not  called  on  to  see  that  the  shipper  has  prop- 
erly performed  his  duty  in  this  regard;18  and  that 
the  fact  that  the  carrier's  employees  knew  before 
starting  that  the  goods  were  improperly  loaded  is 
immaterial.19  However,  this  view  has  not  met  with 
universal  acceptance;  and  in  a  decision  of  the 
United  States  supreme  'court  it  was  said:  "The 
liability  of  the  common  carrier  attaches  when  the 
property  passes,  with  his  assent,  into  his  possession, 
and  is  not  affected  by  the  car  in  which  it  is  trans- 
ported, or  the  manner  in  which  the  oar  is  loaded. 
The  common  carrier  is  regarded  as  an  insurer  of 
the  property  carried,  and  upon  him  the  duty  rests 
to  see  that  the  packing  and  conveyance  are  such  as 
to  secure  its  safety.  The  consequences  of  his 
neglect  in  these  particulars  cannot  be  transferred 
to  the  owner  of  the  property. ' '  *°  And  in  another 
decision  it  was  held  that,  although  goods  are  im- 
properly packed  in  cars  by  a  consignor,  a  carrier  is 
liable  to  the  consignee  for  injury  to  such  goods 
when  shipped  over  its  line,  if  the  improper  loading 
was  apparent  to  the  ordinary  observation  of  the 
carrier's  servants.21  The  defense  that  the  car  was 
improperly  loaded  by  the  shipper  is  available 
whether  the  shipper  or  the  consignee  brings  the 
action ;"  and  the  negligence  of  the  former  is  im- 
putable to  the  latter  and  will  bar  a  recovery  by 
either." 

[$  1481  d.  Loss  from  Inherent  Nature  of  the 
Goods  and  Natural  Causes — (1)  In  General  Where 
the  destruction  of  or  the  injury  to  the  goods  is  due 
to  their  inherent  nature  and  qualities,  pr  to  defects 
therein,  the  carrier  is  not  liable,  if  it's  own  negli- 
gence did  not  occasion  or  contribute  to  the.  injury.24 


8.  Weaver  v.  Southern  R.  Co.,  1S6 
Mo.  A.    210,   115   SW   S00. 

7.  'Weaver  v.  Southern  R.  Co.,  115 
Mo.  A.   210,  115  SW  500. 

8.  Rabinowlts  v.  Hall,  12S  111.  A. 
«5. 

0.  O'Rourke  v.  Chicago,  etc.,  R. 
Co.,   44    Iowa  526. 

10.  Guillaume  v.  General  Traiusp. 
Co..    100    N.   T.   491,    8    NE  4g». 

11.  Krender  v.  Woolcott,  1  Hilt 
(N.  Y.)  223  (holding  that,  where  a 
carrier  receives  goods  which  are 
n-arked  only  by  the  Initials  of  the 
consignee,  and  gives  a  bill  of  lading 
therefor,  specifying  the  consignee,  it 
is  bound  to  remark  the  goods  if  that 
is  necessary  to  Insure  their  safe  de- 
livery). 

la.  Downing  v.  Outerbridge,  79 
Fed.    931,    25   CCA   244. 

13.  Vegllgenoe  la  panting  see 
lupra  |    146. 

14.  Indiana  Union  Tract.  Co.  v. 
Bencadum.  42  Ind.  A.  121,  88  NB 
261;   and    cases    Infra    notes    15-23. 

15.  Loveland  v.  Burke,  120  Mass. 
139,  21  AmR  507;  Duncan  v.  Great 
Northern  R.  Co.,  17  N.  D  610,  118 
NW  826,  1»  LRANS  962  and  note. 

16.  Pennsylvania  Co.  v.  Kenwood 
Bridge  Co..  170  111.  646,  49  NE  215. 

IT.  Gulf,  etc.,  R.  Co.  v.  Wlttne- 
bett.  101  Tex.  368,  108  SW  150,  130 
AmSR  858,  14  LRANS  1227,  16  Ann 
Cas  1152  and  note  trev  (Civ.  A.)  104 
SW  424);  Texas,  etc.,  R.  Co.  v.  Eblns, 
(Tex.  Civ.  A)  83  SW  253;  Texas,  etc., 
R.  Co.  v.  Klepper,  (Tex.  Civ.  A.)  24 
SW  567;  Ross  v.  Troy,  etc..  R.  Co., 
41  Vt.  364,  24  AmR  144;  Mlltimore  v. 
Chicago,  etc.,  R.  Co.,  37  Wis.  190. 

[a]  fTssi  not  within  the  rale.-— 
Where  in  a  bill  of  lading  a  shipper 
directed  the  carrier  to  carry  bananas 
with  the  ventilators  of  the  car  closed 
and  the  plugs  all  out,  and  the  car- 
rier closed  the  ventilators  but  left 
the  plugs  all  in,  the  principle  that 
the  carrier  Is  not  responsible  for  loss 
or  injury  to  goods  occasioned  by  their 


being  Improperly  loaded  by  the  ship- 
per has  no  application,  and  the  car- 
rier is  liable  for  injury  occasioned  by 
violating  the  instructions.  Texas, 
etc.,  R.  Co.  v.  Davis-Fowler  Co.,  (Tex. 
Civ.  A.)  133  SW  309. 

18.  Mlltimore  v.  Chicago,  etc,  R. 
Co.,  37  Wis.  190. 

10.  Ross  v.  Troy,  etc.,  R.  Co.,  49 
Vt.  864,  24  AmR  144  (where  the  court 
said:  "It  seems  lncongrous  for  the 
plaintiff  to  claim  that  the  defendant 
should  overjudge  him  In  a  matter  in 
which  he  assumed  to  judge  and  to  do 
all  that  he  required  or  supposed  nec- 
essary to  be  done  in  the  prem- 
ises, and  that  the  defendant 
should  be  responsible  for  the 
Inadequacy  of  what  the  plaintiff  ad- 
judged and  did.  If  things  continued 
to  be  just  as  the  plaintiff  had  fixed 
them,  and  nothing  occurred  in  the 
transportation,  against  which  the  de- 
fendant was  bound  to  exercise  pre- 
cautions beyond  what  the  plaintiff 
had  done,  there  would  seem  to  be  no 
ground  for  holding  the  defendant  li- 
able for  the  plaintiff's  shortcoming"). 

90.  Hannibal,  etc.,  R  Co.  v.  Swift, 
79  U.  S.  262,  273,  20  L.  ed.  423 
[approv  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  »8  III.  A.  311  (aff  in  200 
111.   636,   66  NE  326,   93  AmSR   218)]. 

81.  McCarthy  v.  Louisville,  etc., 
R.  Co.,  102  Ala.  193,  14  S  370,  48 
AmSR  29.  See  also  as  sustaining 
this  view  Kinnick  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  665,  29  NW  772  (where 
it  appeared  that  a  shipper  loaded  a 
car  of  hogs,  that  they  were  injured 
because  of  being  overcrowded  in  the 
car;  and  that  the  carrier's  agent, 
however,  had  closed  the  door  of  the 
car;  and  the  court  held  that,  as  there 
was  nothing  to  prevent  his  observing 
the  manner  in  which  the  hogs  were 
loaded,  the  carrier  was  not  relieved 
from  the  consequences  of  the  ship- 
per's act,  or  fault  In  overcrowding 
the  animals  In   the  car). 

aa.    McCarthy   v.    Louisville,   etc.. 


R.  Co.,  102  Ala.  193,  14  S  370,  48 
AmSR  29. 

83.  McCarthy  v.  Louisville,  etc.. 
R.  Co.,  102  Ala.  193,  14  S  370,  48 
AmSR    29. 

a«.  U.  S. — The  Howard  v.  Wise- 
man, 18  How.  231,  15- L.  ed.  363:  Jan- 
ney  v.  Tudor  Co.,  3  Fed.  814;  Lamb 
v.  Parkman,  14  F.  Cas.  No.  8,020,  1 
Sprague  343. 

Del. — Carpenter  v.  Baltimore,  etc.,' 
R.  Co.,  22  Del.  15,  64  A  252;  truax 
v.  Philadelphia,  etc.,  R.  Co.,  8  Del.  233. 

Fla. — Clyde  SS.  Co.  v.  Burrows,  36 
Fla.  121.  18  S  349. 

Ga — Louisville,  etc..  R  Co.  v.  Mc- 
Han,  144  Ga.  683,  87  SE  889;  Southern 
R.  Co.  v.  Williams,  139  Ga  857.  77 
SE  153;  Pennsylvania  R.  Co.  v.  Goet- 
chlus,  135  Ga.  170,  68  SE  1110;  Brown 
v.  Clayton,  12  Ga.  564. 

111.— Illinois  Cent.  R.  Co.  v.  McClel- 
lan,  54  111.  68,  5  AmR  83. 

Ind. — Pittsburg,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682. 

Iowa. — Brandels  v.  Chicago,  etc., 
R.  Co.,  164  Iowa  702,  146  NW  826. 

Ky. — Farley  v.  Lavary,  107  Ky.  523, 
54  SW  840,  21  KyL  1252,  47  LEA 
383;  Hall  v.  Renfro,  3  Mete.  51. 

Md.— Baltimore,  etc.',  R.  Co.  v.  Do- 
ver, 112  Md.  296,  306,  76  A  362,  26 
LRANS  712,  721,  AnnCas  169  [quot 
Cyc]. 

Minn. — Presley  Fruit  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  130  Minn.  121,  168 
NW  116;  Fockens  v.  TJ.  S.  Express 
Co.,  9  Minn.  404,  109  NW  834. 

Mo.— Vail  v.  Pacific  R.  Co..  63  Mo. 
230;  McFall  v.  Wabash  R.  Co.,  117 
Mo.  A.  477,  94  SW  670:  Cash  v.  Wa- 
bash R.  Co.,  81  Mo.  A.  109;  Hance 
v.  Pacific  Express  Co..  48  Mo.  A.  179. 

N.  H.— Faucher  v.  Wilson,  68  N.  H. 
338,  38  A  1002,  39  LRA  431;  Rlxford 
v.   Smith,   52   N.   H.   355,   IS   AmR  42. 

N.  J. — Felnberg  v.  Delaware,  etc., 
R.  Co..  52  N.  J.  L.  461.  20  A  33. 

N.  C. — Currle  v.  Seaboard  Air  Line 
R.  Co.,  156  N.  C.  432,  72  SB  493. 
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With  respect  to  perishable  goods  which  themselves 
contain  the  elements  of  destruction  governing  their 
loss  or  deterioration,  the  carrier  is  not  an  insurer,*5 
and  is  no  more  liable  for  destruction  or  injury 
resulting  solely  from  the  inherent  infirmity  in  the 
goods  than  for  loss  entailed  solely  by  ah  act  of  God 
or  of  the  public  enemy,  or  by  the  carelessness  of  the 
shipper.28  Thus  the  carrier  is  not  liable  for  loss 
or  injury  due  solely  to  such  causes  as  fermenta- 
tion, decay,88  spontaneous  combustion,29  efferves- 
cence,80 putrefaction,81  or  explosion.82  The  measure 
of  the  carrier's  duty  is  to  exercise  reasonable  care 
and  diligence  {o  protect  the  goods  from  loss  or  in- 
jury while  in  its  custody,88  and  it  is  liable  for  only 
such  deterioration  as  is  attributable  to  it*  negli- 
gence.84 Nevertheless,  if  it  appears  that  the  car- 
rier's negligent  conduct  conduced  to  set  the  inher- 


ent infirmity  of  the  goods  in  motion  to  the  damage 
of  the  owner,  it  will  suffice  to  fix  the  carrier  with 
liability  therefor.  In  other  words,  the  exemption 
on  account  of  the  infirmity  of  the  goods  obtains 
only  where  the  loss  is  solely  attributable  to  such 
infirmity,  for  if  the  carrier's  negligence  commin- 
gles with  the  infirmity  and  contributes  in  part  to 
the  damage,  liability  is  entailed  therefor  against 
the  carrier  for  his  negligent  conduct.88 

Natural  causes.  It  may  perhaps  also  be  stated  as 
a  general  proposition  that  the  carrier  is  not  liable 
for  loss  happening  from  the  operation  of  natural 
causes  without  negligence  or  fault  of  the  carrier.** 

[*,  149]  (2)  Live  Stock— (a)  The  General  Eule. 
As  heretofore  shown,  the  great  weight  of  authority 
is  to  the  effect  .that  a  carrier  who  receives  live  stock 
for  transportation  is  to  be  considered  a  common 


N.  D. — Duncan  v.  Great  Northern 
R  Co.,  17  N.  D.  610.  118  NW  886,  19 
LRANS  952.      - 

Oh. — American  Express  Co.  v. 
Smith,  33  Oh.  St.  611,  31  AraR  661 
and  note. 

S.  C. — Trakas  v.  Charleston,  etc., 
R.  Co.,  87  S.  C.  206,  69  SE  209. 

Tex. — Texas,  etc,  R.  Co.  v.  Smts- 
gen,  31  Tex.  Civ.  A.  649,  73  NW  42; 
International,  etc.,  R.  Co.  v.  Bergman, 
(Civ.  A.)  64  SW  999. 

Wash. — Revllla  Pish  Products  Co, 
v.  American-Hawaiian  S3.  Co.,  77 
Wash.  49,  137  P  337. 

W.  Va. — McOraw  v.  Baltimore,  etc., 
R.   Co.,   18   W.   Va.    361.  41  AmR   696. 

Eng. — Lister  v.  Lancashire,  etc..  R. 
Co.,  [1903]  1KB.  878;  Kendall  v. 
London,  etc.,  R.  Co.,  L.  R.  7  Exch. 
378;  Hunter  v.  Potts,  4  Campb.  203; 
Boyd  v.  Dubois,  8  Campb.  183;  Nu- 
gent v.  Smith,  1  C.  P.  D.  423  [rev  1 
C.  P.  D.  19];  Brass  v.  Maltland.  6  E. 
&  B.  471,  88  ECL  471.  119  Reprint 
940;  Rohl  v.  Parr,  1  Esp.  445;  Alston 
v.  Hernlng,  11  Exch.  822,  156  Reprint 
1066. 

"When  a  man  delivers  fruit,  vege- 
tables, milk,  butter,  eggs,  meat,  fish, 
live  animals,  or  other  perishable 
property,  to  a  common  carrier,  his 
object  Is  transportation,  and  not  in- 
surance against  the  irresistible  op- 
eration of  the  laws  of  nature.  His 
object  18,  a  certain  change  In  the 
locality  of  his  property, — not  an  In- 
surance, for  a  certain  time,  against 
all  change  in  Its  character  and  con- 
dition. The  warranty  he  desires  Is 
of  the  safety  of  the  transportation, 
not  of  the  absolute  preservation  of 
his  property  from  Its  own  action." 
Rixford  v.  Smith,  52  N.  H.  355,  361, 
13  AmR  42. 

[a]  The  fact  that  neither  the 
shipper  nor  the  carrier  knew  of  the 
Inherent  unfitness  of  the  goods  when 
carried  does  not  alter  the  rule.  Lis- 
ter v.  Lancashire,  etc.,  R.  Co.,  [1903] 
1  K.  B    878 

25.  'Philadelphia,  etc.,  R.  Co.  v. 
Dlffendal,  109  Md.  494,  72  A  198,  468. 

26.  R.  E.  Punston  Dried  Fruit,  etc., 
Co.  v.  Toledo,  etc.,  R.  Co.,  163  Mo.  A. 
426,  143  SW  839;  Llbby  v.  St.  Louis, 
etc.,  R.  Co..  137  Mo.  A.  276,  117  SW 
669. 

It  has  been  said  that  the  com- 
mon-law rule  making  carriers  liable 
for  loss  or  damage  to  goods,  except 
such  as  result  from  the  act  of  God 
or  the  public  enemy,  does  not  apply 
to  a  loss  which  results  from  deterio- 
ration in  quantity  .or  quality,  or  from 
any  Inherent  natural  Infirmity,  or 
tendency  to  damage,  or  decay  of  per- 
ishable articles,  or  ordinary  wear  or 
tear,  or  rubbing,  in  course  of  trans- 
portation, where  these  things  occur 
without  negligence  on  the  part  of  the 
carriers;  nor  are  they  liable  for  In- 
juries that  arise  from  bad  packing 
by  the  shippers.  Truax  v.  Philadel- 
phia, etc.,  R.  Co.,  8  Del.  283. 

87.  Faueher  v.  Wilson,  68  N.  H. 
338.  38  A  1002,  39  LRA  431  (holding 
that   the  carrier  was   not   liable   for 


the  bursting  of  a  hogshead  of  molas- 
ses due  to  fermentation);  Rixford  v. 
Smith,  62  N.  H.  855,  13  AmR  42. 

38.  U.  S. — Lawrence  v.  Denbreens, 
1  Black  170,  17  L.  ed.  89. 

Ga. — Pennsylvania  R.  Co.  v.  Goet- 
chlus,  135  Ga.  170,  68  SE  1110. 

Ind. — Pittsburg,  etc.,  R.  Co.  v.  Mor- 
ton, 61  Ind.  639,  28  AmR  682. 

Minn. — Presley  Fruit  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  130  Minn.  121,  163 
NW  116. 

N.  H.— Rixford  v.  Smith,  52  N.  H. 
356,  13  AmR  42. 

Tex. — Missouri,  etc..  R.  Co.  v.  Mas- 
zle,  29  Tex.  Civ.  A.  295,  68  SW  66. 

[a]  Thus,  where  the  value  of 
peaches  Is  lessened  because  of  be- 
coming unsound  from  deterioration 
while  In  the  carrier's  possession,  but 
without  Its  fault,  the  carrier  Is  not 
liable  in  damages  to  the  consignee 
because  of  such  injury,  although  it 
occurred  without  the  fault  of  the  lat- 
ter. Pennsylvania  R.  Co.  v.  Goet- 
chlus,  135  Ga.  170,  68  SE  1110. 

29.  Pittsburg,  etc.,  R.  Co.  v.  Mor- 
ton. 61  Ind.  539,  28  AmR  682;  Rix- 
ford v.  Smith.  52  N.  H.  356,  13  AmR 
42. 

30.  Pittsburg,  etc,  R.  Co.  v.  Mor- 
ton, 61  Ind.  539,  28  AmR  682. 

31.  Rixford  v.  Smith,  62  N.  H.  365. 
13  AmR  42. 

33.  Parrott  v.  Wells,  16  Wall.  (U. 
S.)  624,  21  L.  ed.  206. 

33.  Philadelphia,  etc.,  R.  Co.  v. 
Dlffendal,  109  Md.  494,  72  A  293,  468; 
Feinberg  v.  Delaware,  etc,  R.  Co.,  62 
N.  J.  L.  461.   20  A  33. 

34.  Ruddell  v.  Baltimore,  etc,  R. 
Co..  162  111.  A.   218: 

35.  R  E.  Funsten  Dried  Fruit, 
etc.,  Co.  v.  Toledo,  etc.,  R.  Co.,  163 
Mo.  A.  426,  143  SW  839;  Trakas  v. 
Charleston,  etc.,  R.  Co.,  87  S.  C.  206, 
69  SE  209;  Texas,  etc.,  R.  Co.  v. 
Smissen,  31  Tex.  Civ.  A.  649,  73  SW 
42.     See  also  Infra  (  163. 

36.  U.  S.— The  Aline,  19  Fed.  875. 
111. — Joerg  v.  Atchison,  etc,  R.  Co., 

162  111.  A.  229. 

Iowa. — Beard  v.  Illinois  Cent.  R. 
Co.,  79  Iowa  618.  44  NW  800,  18  Am 
SR  381,  7  LRA  280  (recognising  the 
rule). 

Ky. — Schwartz  v.  Erie  R.  Co.,  106 
SW  1188.  32  KyL  777.  15  LRANS  801. 

Md. — Baltimore,  etc.,  R.  Co.,  v. 
Dever,  112  Md.  296,  306,  76  A  862. 
26  LRANS  712,  21  AnnCas  169  [quot 
Cyc]. 

Minn. — White  v.  Minneapolis,  etc., 
R.  Co..  Ill  Minn.  167.  126  NW  533. 

Mo.— Vail  v.  Pacific  R.  Co.,  63  Mo. 
230. 

N.  H. — Fauoher  v.  Wilson,  68  N.  H. 
338,  88  A  1002,  39  LRA  431  [clt  as 
an  analogous  case,  Farrar  v.  Adams, 
Bull.  N.   P.   69]. 

N.  J. — Manda  v.  U.  S.  Express  Co., 
86  N.  J.  L.  720,  90  A  269. 

N.  T. — Wing  v.  New  York,  etc,  R 
Co..  1  Hilt.  235. 

Oh. — Louisville,  etc.,  Packet  Co.  v. 
Long,  34  Oh.  Clr.  Ct.  72  [aft  88  Oh. 
St.  669  mem,  106  NE  1066  mem]. 

W.  Va. — McGraw  v.  Baltimore,  etc., 


R.  Co.,  18  W.  Va.  361,  41  AmR  696. 

[a]  Freezing  weather,  (l)  such  as 
is  likely  to  cause  Injury  to  fruit, 
vegetables,  fruit  trees,  and  like  prop- 
erty, is  not  deemed  an  act  of  God, 
but  the  carrier  will  not  be  liable  for 
loss  from  such  cause  unless  by  some 
fault  or  negligence  on  his  part.  The 
Aline,  19  Fed.  875;  Schwartz  v.  Erie 
R.  Co.,  106  SW  1188,  22  KyL  777, 
16  LRANS  801  [clt  Cyc];  White  v. 
Minneapolis,  etc,  R.  Co.,  Ill  Minn. 
167,  127  NW  533;  Calender-Vander- 
hoof  Co.  v.  Chicago,  etc.,  R.  Co.,  99 
Minn.  295,  109  NW  402;  Vail  v.  PaclOo 
R.  Co.,  63  Mo.  230:  Wolf  v.  American 
Express  Co.,  43  Mo.  421,  97  AmD 
406;  Wing  v.  New  York,  etc,  R.  Co.. 
1  HUt.  (N.  Y.)  235;  McGraw  v.  Balti- 
more, etc.,  R.  Co.,  18  W.  Va.  361.  41 
AmR  696.  (2)  "A  railway,  by  its 
contract  to  safely  carry,  does  not  in- 
sure perishable  freight  against  the 
effect  of  temperature  encountered  by 
it  during  the  period  ordinarily  re- 
quired for  its  transportation,  unless 
the  circumstances  under  which  the 
contract  of  carriage  Is  made  are  such 
as  to  Imply  an  undertaking  to  that  ex- 
tent on  the  part  of  the  carrier."  Bren- 
ninson  v.  Pennsylvania  R.  Co.,  100 
Minn.  102.  110  NW  862,  10  AnnCas 
169.  (3)  Freezing  of  a  shipment  of 
apples  in  transit  in  the  latitude  of 
southern  Ohio  in  December  cannot  be 
attributed  to  the  aot  of  God,  or  to 
any  inherent  nature  of  the  fruit 
which  could  not  be  guarded  against, 
but  Is  due  to  the  negligence  of  the 
carrier.  Louisville,  etc,  Packet  Co. 
v.  Long,  84  Oh.  Cir.  Ct.  72  [aft  88  Oh. 
St.  669  mem.  106  NE  1066  mem].  <4> 
In  a  suit  by  a  shipper  of  plants 
against  an  express  company  to  re- 
cover damages  because  of  their  f  reel- 
ing while  in  transit.  It  was  error  for 
the  court  to  overrule  an  offer  by  the 
express  company  to  prove  that  a  con- 
necting railroad  company  refused  to 
attach  the  car  containing  the  plants 
to  their  passenger  train,  if  a  fire  was 
kept  burning  In  a  stove  in  the  car. 
and  that  plaintiff,  when  notified  of 
this  fact,  authorized  the  fire  burning- 
in  the  stove  to  be  dumped,  and  the 
car  to  be  forwarded  without  a  fire. 
Manda  v.  U.  S.  Express  Co.,  85  N.  J. 
L.  720,  90  A  269. 

[b]  Warm  weather, — (l)  So  the 
shipper  of  lard  In  the  summer  months 
takes  the  risk  of  loss  occasioned  by 
heat  incident  to  the  season,  unless 
there  is  some  neglect  or  fault  on  the 
part  of  the  carrier.  Nelson  v.  Wood- 
ruff, 1  Black  (U.  S.)  166,  17  L.  ed.  97. 
(2)  But  where  a  consignment  of 
butter  was  injured  by  reason  of  warm 
weather,  it  was  held  that  the  connect- 
ing carrier,  having  impliedly  under- 
taken to  transport  It  safely,  was 
liable  for  failure  to  put  it  In  a  re- 
frigerator car.  It  having  been  shipped 
over  the  line  of  the  first  carrier  In 
such  a  car.  Beard  v.  St.  Louis,  etc 
R.  Co..  79  Iowa  627,  44  NW  803; 
Beard  v.  Illinois  Cent.  R.  Co.,  79 
Iowa  518,  44  NW  800.  18  AmSR  381, 
7  LRA  280. 
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carrier  of  that  kind  of  property.37  Nevertheless  its 
responsibilities  as  a  carrier  of  live  stock  are  not  in 
all  respects  the  same  as  those  which  ordinarily 
Attend  a  carrier  of  goods.38  It  "does  not  abso- 
lutely warrant  live  freight  against  the  consequences 
of  its  own  vitality;"3'  and  if  there  is  loss  or  injury 
due  to  the  peculiar  nature  and  propensities  of  the 
animals,  the  carrier  is  not  liable,40  unless  the  loss 
or  injury  could  have  been  prevented  by  the  ex- 
ercise of  reasonable  foresight,  vigilance,  and  care 
on  its  part.41  The  carrier  is  relieved  from  liability 
from  such  causes,  if  lie  has  provided  suitable  means 
of  transportation  and  exercised  that  degree  of  care 
which  the  nature  of  the  property  requires,  or  has 
not  otherwise  contributed  to  the  injury.  This 
rule  prevails  at  common-  law  and  no  special  con- 
tract limiting  the  carrier's  liability  in  respect  to 
injuries  resulting  to  animals  from  such  causes  is 
neeessary.43 

Where,  however,  the  cause  of  loss  is  unconnected 
with  the  characteristics  under  consideration,  the 
ordinary  relation  between  the  shipper  and  the 
carrier  is  not  affected  by  the  fact  that  the  prop- 


erty transported  is  live  stock.44 

[f,  150]  (b)  Reason  For  Rule.  "The  rule,  es- 
tablished from  motives  of  policy,  which  charges 
the  carrier  in  almost  all  cases"  is  not  unreasonable 
in  its  application  to  inanimate  chattels.  "But  the 
carrier  of  animals  by  a  mode  of  conveyance  op- 
posed to  their  habits  and  instincts,  has  no  such 
means  of  securing  absolute  safety.  They  may  die 
of  fright,  or  by  refusing  to  eat,  or  they  may,  not- 
withstanding every  precaution,  destroy  themselves 
in  attempting  to  break  away  from  the  fastenings 
by  which  they  are  secured  in  the  vehicle  used  to 
transport  them,  or  they  may  kill  each  other.  In 
such  cases,  supposing  all  proper  care  and  foresight 
to  have  been  exercised  by  the  carrier  it  would  be 
unreasonable  in  a  high  degree  to  charge  him  with 
the  loss."45 

[v  151]  (c)  Applications  of  Rule.  Fright.  In 
applying  the  general  rule  stated,  it  is  uniformly 
held  that  the  carrier  is  not  liable  for  loss  or  in- 
jury to  animals  superinduced  by  fright  or  nervous- 
ness, where  no  negligence  is  attributable  to  the 
carrier.*8    "Frightened  animals,"  it  is  said,  "may 


37.  See  supra  I  IS. 

38.  North  Pennsylvania  R  Co.  v. 
Commercial  Nat.  Bank.  123  U.  S.  727. 
I  SCt  266.  31  L.  ed.  287. 

39.  Smith  v.  New  Haven,  etc..  R. 
Co..  12  Allen  (Mass.)  531.  533,  90  AinD 
166;  St.  Louis,  etc,  R.  Co.  v.  Frank- 
lin. 58  Tex.  Civ.  A.   41,  123  SW  1150. 

40.  U.  S. — Webster  v.  Union  Pao. 
R.  Co.,  200  Fed.  597. 

Ala. — Atlantic  Coast  Line  R.  Co.  v. 
Rice.  169  Ala.  265.  62  S  918.  29  LRA 
NS  1214,  AnnCaal912B  389;  Louis- 
ville, etc.,  R.  Co.  v.  Smltha,  145  Ala. 
686,  40  S  117;  Southern  Express  Co. 
v.  Ash  ford.  126  Ala.  591.  28  S  732; 
South,  etc.,  Alabama  R.  Co.  v.  Hen- 
lein,  62  Ala.  606,  23  AraR  578. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Kilberry,  88  Ark.  87,  102  SW 
894. 

Conn. — Coupland  v.  Housatonlo  R 
Co..  61  Conn.  631,  23  A  870,  15  LRA 
534. 

Del. — Klalr  v.  Philadelphia,  etc., 
R.  Co..  26  Del.  274,  78  A  1085. 

Fla. — Summerltn  v.  Seaboard  Air 
Line  R.  Co..  66  Fla.  687.  47  S  657,  131 
AmSR  164.  19  LRANS  191. 

Ga. — "Williams  v.  Central  of  Geor- 
gia R.  Co..  117  Ga.  830,  43  8E  980; 
Cooper  v.  Raleigh,  etc,  R.  Co.,  llv 
Ga.   659.  36  SE  240. 

Hawaii. — Ephraim  v.  Forest  Queen. 
7  Hawaii   170. 

I1L — Ohio,  etc.,  R.  Co.  v.  Dunbar, 
20  111.   623.  71  AmD  291. 

Ind. —  Cleveland,  etc,  R.  Co.  v. 
Rudy,  173  Ind.  181.  89  NE  961;  Chi- 
cago, etc.,  R.  Co.  v.  Woodward,  164 
Ind.  360.  364,  72  NE  558,  73  NE  810 
[clt  Cyc]. 

Iowa.— Colsch  v.  Chicago,  etc.,  R. 
Co.,  171  Iowa  78.  163  NW  327:  Gil- 
bert v.  R.  Co.,  ISC  Iowa  440,  445,  136 
NW  911  [quot  Cycl;  Swinev  v.  Amer- 
ican Express  Co..  115  NW  2"12;  McCoy 
v.  Keokuk,  -etc,  R.  Co.,  44  Iowa  424. 
See  Colsch  v.  Chicago,  etc.,  R.  Co.. 
149  Iowa  176.  127  NW  198,  34  LRA 
NS  1013,  AnnCasl912C  915. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Clark.   48  Kan.  821,  329,  29  P  312. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Smith,  155  Ky.  481,  159  SW  987;  Hall 
v.  Renfro,  3  Mete.  61. 

La. — Schoenfeld  v.  Louisville,  etc., 
R.  Co.,  49  La.  Ann.  907,  21  S  692. 

Md. — Baltimore,  etc  R  Co.  v. 
Dever.  102  Md.  296,  75  A  352,  26  LRA 
NS  712,  21  AnnCas  169. 

Mass. — Evans  v.  Fitchburg  R.  Co., 
Ill  Mass.  142.  15  AmR  19;  Smith  v. 
New  Haven,  etc,  R.  Co.,  12  Allen  631, 
90  AmD  166. 

Minn. — Boehl  v.  Chicago,  etc.,  R. 
Co..  44  Minn.  191.  46  NW  333;  Linds- 
ley  v.  Chicago,  etc..  R.  Co..  36  Minn. 
539.  33  NW  7,  1  AmSR  692;  Moulton 
v.  St.  Paul,  etc,  R.  Co..  31  Minn.  86, 
16  NW  497.    47  AmR  781. 

Miss. — Illinois     Cent.     R.     Co.     v. 


Davis,  43  S  674:  Louisville,  etc.,  R. 
Co.  v.  Bigger,  66  Miss.  319,  6  S  234. 
Mo. — Botts  v.  St.  Louis,  etc,  R 
Co.,  191  Mo.  A.  676,  177  SW  746; 
Cunningham  v.  Wabash  R.  Co.,  167 
Mo.  A.  273,  149  SW  1161;  Green  v. 
Chicago,  etc,  R.  Co.,  166  Mo.  A.  269, 
137  SW  611;  Libby  v.  St.  Louis,  etc., 
R  Co.,  137  Mo.  A.  276,  117  8W  669; 
Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis,  etc.,  R  Co.,  105  Mo.  A.  556, 

80  SW   53;   Cash   v.  Wabash    R.   Co., 

81  Mo.  A.    109:   Hance  v.  Pacific  Ex- 
press Co.,  48  Mo.  A.   17S. 

Mont. — Heitman  v.  Chicago,  etc., 
R  Co.,  45  Mont.  406,  123  P  401 
(under  express  statutory  provision): 
Wahle  v.  Great  Northern  R.  Co.,  41 
Mont.  326,  109  P  713. 

Nebr. — Qulnby  v.  Union  Pac.  R 
Co.,  83  Nebr.  777,  130  NW  463;  Church 
v.  Chicago,  etc,  R.  Co.,  81  Nebr.  615, 
116  NW  620;  Cleve  v.  Chicago,  etc., 
R  Co.,  77  Nebr.  166,  108  NW  982,  124 
AmSR  837,  15  AnnCas  33. 

N.  H—  Rixford  v.  Smith,  62  N.  H. 
366,  13  AmR  42  and  note. 

N<  J.— Lewis  v.  Pennsylvania  R 
Co.,  70  N.'J.  L.  132,  66  A  128.  1  Ann 
Cas  166  [air  71  N.  J.  L.  339,  59  A 
1117];  Feinberg  v.  Delaware,  etc.,  R. 
Co.,  62  N.  J.  L.  461,  20  A  33. 

N.  Y. — Mynard  v.  Syracuse,  etc.,  R 
Co..  71  N.  Y.  180,  27  AmR  28;  Penn 
v.  Buffalo,  etc.,  R.  Co.,  49  N.  Y.  204, 
10  AmR  355;  Clarke  v.  Rochester, 
etc.,  R.  Co.,  14  N.  Y.  670,  67  AmD  205 
and  note;  Ames  v.  Fargo,  114  App. 
Dlv.   666,   90  NYS   994. 

N.  C. — Holton  v.  Norfolk  Southern 
R.  Co.,  166  N.  C.  166,  81  SE  131;  Har- 
den v.  Chesapeake,  etc.,  R  Co.,  157 
N.  C.  238,  72  SE  1042;  Selby  v.  Wil- 
mington, etc,  R  Co.,  113  N.  C.  588, 
18  SE  88.   37  AmSR  635. 

Pa. — Bauer  v.  Verona  Ferry  Co.,  83 
Pa.  Super.  607,  609    [clt  Cyc]. 

S.  C. — Bamberg  v.  South  Carolina 
R.  Co.,  9  S.  C.  61,  30  AmR  13. 

Tenn. — Felton  v.  Clarkson,  103 
Tenn.   457,   63   SW  733. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Jordan,  (Civ.  A.)  155  SW  676:  Mis- 
souri, etc.,  R  Co.  v.  Rogers,  (Civ.  A.) 
141  SW  1011:  St  Louis,  etc.,  R  Co. 
v.  Franklin,  68  Tex.  Civ.  A.  41,  123 
SW  1160;  Galveston,  etc.,  R.  Co.  v. 
Powers.  64  Tex.  Civ.  A.  168,  117  SW 
469;  International,  etc.,  R.  Co.  v. 
Nowaaki.  48  Tex.  Civ.  A.  144,  106  SW 
437;  Texas  Cent.  R.  Co.  v.  Hunter, 
47  Tex.  Civ.  A.  190.  104  SW  1076; 
Texas,  etc.,  R  Co.  v.  Snyder,  (Civ.  A.) 
86  SW  1041;  International,  etc.,  R 
Co.  v.  Earnest,  (Civ.  A.)  77  SW  29; 
Gulf,  etc.,  R.  Co.  v.  Butler.  31  Tex. 
Civ.  A.  676,  73  SW  84;  International, 
etc,  R  Co.  v.  Young,  (Civ.  A.)  72  SW 
68. 

Va. — Adams  Express  Co.  v.  Scott. 
113  Va.  1,  73  SE  460.  AnnCasl913D 
972. 


W.  Va. — Maslin  v.  Baltimore,  etc, 
R  Co.,  14  W.  Va.  180. 

Wis. — John  Schroeder  Lumber  Co. 
v.  Chicago,  etc..  R.  Co..  135  Wis.  576, 
116  NW  179,  128  AmSR  1039. 

Wyo.— Chicago,  etc,  R.  Co.  v.  Mor- 
ris, 16  Wyo.  808,  93  P  664. 

Eng. — Blower  v.  Great  Western  R. 
Co.,  L.  R.  7  C.  P.  656;  Kendall  v. 
London,  etc.,  R.  Co.,  L.  R  7  Exch. 
373. 

41.  Hawaii. — Ferreira  v.  Arlzonan, 
3  Hawaii  Fed.  630. 

Iowa. — Klnnlck  v.  Chicago,  etc.,  R. 
Co..  69  Iowa  665,  29  NW  772. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Wathen,  66  SW  714,  23  KyL  2128; 
Louisville,  etc^,  R-  Co.  v.  Harned,  66 
SW  25.  23  KyL  1661. 

Md. — Baltlrrore,  etc.,  R.  Co.  v. 
Dever,  112  Md.  296,  306,  75  A  362.  26 
LRANS  712,  21  AnnCas  169  [quot 
Cyc]. 

Mont. — Wahle  v.  Great  Northern  R. 
Co..  41   Mont.   326,  109  P  713. 

Va. — Adams  Express  Co.  v.  Scott, 
113  Va.  1,  73  SE  450,  AnnCasl913D 
972  * 

42.  Smith  v.  New  HaVen,  etc.,  R. 
Co.,  12  Allen  (Mass.)  631,  90  AmD 
166;  Boehl  v.  Chicago,  etc..  R.  Co.,  44 
Minn.  191,  46  NW  333;  Cragin  v.  New 
York  Cent  R.  Co..  51  N.  Y.  61, 10  AmR 
659;  St.  Louis,  etc.,  R.  Co.  v.  Frank- 
lin, 58  Tex.  Civ.  A  41,  123  SW  1160; 
Texas,  etc.,  R.  Co.  v.  Snyder,  (Tex. 
Civ.  A.)    86   SW   1041. 

43.  Adams  Express  Co.  v.  Scott, 
113  Va.  1,  73  SE  450.  AnnCasl913D 
972. 

44.  Cleveland,  etc.,  R.  Co.  v. 
Druien,  118  Ky.  237,  80  SW  778,  66 
LRA  275,  4  AnnCas  1102;  McFall  v. 
Wabash  R.  Co..  117  Mo.  A.  477.  94  SW 
570;  Hance  v.  Pacific  Express  Co.,  48 
Mo.  A.  179.     And  see  supra  $  20. 

[a]  Applying-  this  principle,  it 
was  held  that,  where  plaintiff's 
horses  were  destroyed  by  a  conflagra- 
tion while  In  charge  of  a  common 
carrier,  the  loss  was  in  no  wise  con- 
nected with  or  the  result  of  any  in- 
firmity in  the  animals  themselves,  so 
as  to  raise  the  question  of  the  neg- 
ligence or  care  of  the  carrier,  but 
was  one  falling  under  the  common- 
law  rule  which  makes  the  carrier  an 
insurer  of  the  safe  delivery  of  goods 
committed  to  it  for  transportation. 
Stiles  v.  Louisville,  etc..  R.  Co..  110 
SW  820,  33  KyL  625,  18  LRANS  86 
and  note. 

46.  Per  Denio.  J.,  in  Clarke  v. 
Rochester,  etc.,  R.  Co.,  14  11.  Y.  570. 
573.  67  AmD  205  and  note  Tappr 
Evans  v.  Fitchburg  R  Co.,  Ill  Mass. 
142.   15  AmR  19]. 

46.  Conn.— Coupland  v.  Housa- 
tonic  R.  Co.,  61  Conn.  631,  23  A  870, 
15  LRA  634. 

Ky. — Southern  Express  Co.  v.  Fox, 
131  Ky.  257,  116  SW  184.  117  SW  270, 
DigitizecFby  vjuVDy  IC 
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die  of  terror  or  starve  themselves  by  refusing  food, 
notwithstanding  every  precaution  it  is  possible  to 
use.  For  such  occurrences  the  carrier  is  not 
answerable."47 

Viciousness,  restlessness,  or  temper.  Likewise  the 
carrier,  when  not  itself  at  fault,  is  not  responsible 
for  damages  caused  by  an  animal's*  own  vicious- 
ness or  bad  temper,  or  by  the  viciousness  or  bad 
temper  of  other  animals  shipped  with  it.18  And 
as  long  as  the  conduct  of  the  animals  is  not  caused 
by  any  neglect  of  the  carrier,  it  is  not  material 
whether  it  was  such  as  would  ordinarily  occur  or 
not.*9  A  shipper  in  transporting  several  animals 
takes  the  risk  of  injuries  inflicted  on  one  animal 
by  the  vicious  or  restless  propensities  of  the 
others.80 

Want  of  vitality  or  sickness.  Loss  or  injury  due 
to  want  of  vitality  or  sickness  of  the  animals  is 
not  chargeable  to  the  carrier,  unless  he  bas  in  some 
way  been  at  fault.81 

Weather  conditions.  A  carrier  of  live  -stock  is 
not  liable  for  injuries  caused  by  changing  weather 
conditions.82     The  carrier  is  not  liable  for  loss  or 


injury  to  animals  occasioned  by  excessive  heat,  in 
the  absence  of  some  negligence  or  misfeasance  on 
the  part  of  the  carrier  or  its  servants.8*  This  is 
a  risk  assumed  by  the  shipper.84 

[$  152]  (d)  Limitations  of  Bole.  Nevertheless 
the  carrier  is  bound  to  exercise  that  degree  of  care 
which  the  nature  of  the  property  requires.85  And 
the  fact  that  the  shipper  was  present  in  the  ear 
and  saw  that  the  carrier  failed  to  exercise  the  re- 
quired degree  of  vigilance  and  care  does  not  de- 
tract from  the  carrier's  liability  as  long  as  the 
shipper's  conduct  did  not  amount  to  an  estoppel54 
The  rule  under  consideration  is  not  to  be  so  ex- 
tended as  to  relieve  the  carrier  from  the  duty  to 
take  notice  of  the  ordinary  weakness,  character, 
and  propensities  of  domestic  animals,  and  to  make 
such  provision  against  loss  or  injury  therefrom  as 
may  reasonably  be  done  in  furnishing  means  of 
transportation  and  in  providing  for  the  protection 
of  the  property  during  transit.  To  relieve  a  com- 
mon carrier  from  liability  for  loss  or  injury  on 
the  ground  that  the  loss  or  injury  was  caused  by 
the  proper  vice  of  the  animals  transported,  it  must 


ItS  AraSR  241  (holding-  that  a  car- 
rier la  not  responsible  for  injuries  to 
a  race  horse  by  its  kicking  down  a 
reasonably  safe  stall  because  of 
fright). 

Nebr.— Qulnby  v.  Union  Pac.  R. 
Co.,  83  Nebr.  777.  120  NW  4S3. 

N.  T.— Kaplan  v.  Midland  R.  Ter- 
minal Co.,  88  NYS  945  (horse  becom- 
ing frightened  and  running  away). 

Va. — Adams  Express  Co.  v.  Scott, 
113  Va.  1,  73  SE  460.  AnnCasl913D 
972  (holding  that  no  recovery  can  be 
had  for  injuries  to  a  horse  delivered 
for  shipment,  where  such  injury  is 
caused  by  the  horse  hitting  his  feet, 
legs,  and  body  against  the  sides  and 
back  of  the  stall  on  becoming  excited 
and  frightened  by  the  usual  and 
ordinary  movements  and  noise  of  the 
train). 

Eng. — Nugent  v.  Smith,  1  C.  P.  D. 
423. 

47.  Smith  v.  New  Haven,  etc.,  R. 
Co.,  12  Allen  (Mass.)  531,  533,  90 
AmB  166.     And  see  supra  l  158. 

48.  111.— Illinois  Cent.  R.  Co.  v. 
Brelsford,   13   m.  A.   251. 

Iowa. — Hanley  v.  Chicago,  eta,  R. 
Co..   154  Iowa  60,   134  NW  417. 

Ky.— Hall  v.  Renfro,  3  Mete.  51. 

Mass. — Evans  v.  Fitchburg  R.  Co., 
Ill  Mass.  142,  15  AmR  19. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Scruggs,  69  Miss.  418,  13  S  698; 
Louisville,  etc.,  R.  Co.  v.  Bigger,  66 
Miss.  319,  6  S  234. 

Mo. — Foust  v.  Lee,  138  Mo.  A.  722, 
119  SW  505. 

N.  T. — Conger  v.  Hudson  River  R. 
Co..  13  N.  T.  Super.  875. 

Eng. — Blower  v.  Great  "Western  R. 
Co.,  L.  R.  7  C.  P.  655,  8  ERC  138; 
Kendall  v.  London,  etc.,  R.  Co.,  L.  R. 
7  Exch.   373. 

[a]  Thus,  (1)  a  railroad  was  not 
liable  for  the  death  of  a  mare  In 
transit,  proximately  caused  by  a  kick 
from  another  horse  in  the   shipping 

fiens,  not  brought  about  by  any  neg- 
Igence  of  the  road's  servants,  and 
not  followed  by  any  negligence  of 
the  road  In  further  transporting  the 
mare.  Ft.  Worth,  etc.,  R.  Co.  v.  Ft. 
Worth  Horse,  etc.,  Co..  (Tex.  Civ. 
A.)  180  SW  1170.  (2)  If  horses  or 
other  animals  are  transported  by 
water,  and,  In  consequence  of  a 
storm,  they  break  down  the  partition 
between  them,  and  as  a  result  of  one 
kicking  another,  some  of  them  are 
killed,  the  carrier  will  not  be  held 
responsible.  Lawrence  v.  Aberdeln, 
5  B.  &  Aid.  107,  7  ECL  69,  106  Re- 
print 1133. 

[b]  The  disposition  of  oattle  to 
beoonu  restive,  "and  their  trampling 
upon  each  other  when  some  of  them 
lie  down  from  fatigue,  is  not  to  be 
deemed   an   Injury  arising  from   the 


nature  and  Inherent  character  of  the 
property  carried,  as  truly  as  if  the 
property  had  been  of  any  other  de- 
scription or  perishable  goods."  Con- 
ger v.  Hudson  River  R.  Co.,  13  N.  T. 
Super.  875,  881. 

48.  Hanley  v.  Chicago,  etc.,  R.  Co., 
154  Iowa  60,  134  NW  417. 

60.  Foust  v.  Lee,  188  Mo.  A.  722, 
119  SW  606. 

51.  Ala.— Southern  Express  Co.  v. 
Ashford,  126  Ala.  691,  28  S  732. 

Del. — Klalr  v.  Wilmington  Steam- 
boat Co.,  20  Del.  51,  64  A  694  (hold- 
ing that  a  carrier  Is  not  liable  for 
the  death  of  a  mare  due  to  an  attack 
of  meningitis  of  which  it  was  not 
forewarned,  when  It  did  all  in  Its 
power  to  care  for  the  animal  after 
the  attack). 

111. — Chicago,  etc.,  R.  Co.  v.  Har- 
mon. 12  111.  A.  64;  Indianapolis,  etc., 
R.  Co.  v.  Jurey,  8  111.  A.  160. 

Iowa. — Hanley  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  60,  184  NW  417  ("gaunt- 
insT). 

La. — Schoenfeld  v.  Louisville,  etc., 
R.  Co.,  49  La.  Ann.  907,   21  S  692. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Dever,  112  Md.  296,  75  A  862,  26  LRA 
NS  712,  21  AnnCas  169  and  note 
(holding  that  a  carrier  of  live  stock 
Is  not  an  Insurer  to  the  extent  of 
being  liable  for  loss  thereof  or  dam- 
age thereto  from  Texas  fever  con- 
tracted in  transit,  in  the  absence  of 
negligence  in  exposing  the  stock  to 
the  disease). 

N.  Y. — Conger  v.  Hudson  River  R. 
Co.,  13  N.  Y.  Super.  375  (shrinkage); 
Hayman  v.  Philadelphia,  etc.,  R.  Co., 
8    NYSt  86. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Pagan,  72  Tex.  127,  9  SW  749,  13  Am 
SR  776,  2  LRA  75;  Baker  v.  Missouri, 
etc.,  R.  Co..  67  Tex.  Ctv.  A.  26,  121 
SW   907.' 

[a]  In  the  transportation  of  mares 
with  foal  the  carrier  Incurs  no  lia- 
bility for  loss  by  reason  of  their 
condition,  unless  the  condition  Is 
known  to  the  carrier  or  he  is  charge- 
able with  knowledge  thereof,  and  he 
falls  to  exercise  reasonable  and  nec- 
essary care.  Missouri  Pac.  R.  Co.  v. 
Fagan,  72  Tex.  127,  9  SW  749.  18  Am 
SR  776,  2  LRA  76;  Missouri  Pac.  R. 
Co.  v.  Fagan,  (Tex.  Civ.  A.)  27  SW 
887. 

53.  Washington  Horse  Exch.  v. 
Louisville,  etc.,  R.  Co.,  171  N.  C.  65, 
87   SE  941. 

53.  Cleve  v.  Chicago,  etc.  R.  Co., 
84  Nebr.  168.  120  NW  959;  Maslln  v. 
Baltimore,  etc.,  R.  Co.,  14  W.  Va.  180. 

54.  Winn  v.  American  Express  Co., 
159  Iowa  369,  140  NW  427,  44  LRANS 

gg«f 

55.  111. — Toledo,  etc.,  R.  Co.  v. 
Thompson,   71  111.   434;   Illinois  Cent. 


R.  Co.  v.  Adams,  41  111.  474.  92  AnD 
86;  Burke  v.  U.  S.  Express  Co.,  87 
111.  A.  505. 

Iowa. — Swlney  v.  American  Ex- 
press Co.,  116  NW  212. 

Ky. — Rhodes  v.  Louisville,  etc.,  R. 
Co.,  9  Bush  688. 

Mass. — Smith  v.  New  Haven,  etc., 
R.  Co.,  12  Allen  631,  90  AmD  166. 

Nebr. — Herold  v.  U.  S.  Express  Co., 
98  Nebr.  217,  152  NW  398. 

Tex. — Galveston,  etc,  R.  Co.  v. 
Powers,  64  Tex.  Civ.  A.  168,  117  SW 
469. 

58.  Kelly  v.  Adams  Express  Co.. 
134  Ky.  208,  119  SW  747. 

57.  Swiney  v.  American  Express 
Co.,  (Iowa)  116  NW  212;  Betts  v. 
Chicago,  etc.,  R.  Co..  92  Iowa  343,  60 
NW  623,  54  AmSR  658,  26  LRA  248: 
Kinnlck  v.  Chicago,  etc,  R.  Co.,  69 
Iowa  665,  29  NW  772;  Kelly  v.  Adams 
Express  Co.,  134  Ky.  208,  119  SW 
747;  Herold  v.  U.  S.  Express  Co..  96 
Nebr.  217,  162  NW  398;  Baker  v.  Mis- 
souri, etc,  R.  Co.,  67  Tex.  Civ.  A.  25. 
121  SW  907. 

[a]  As  otherwise  express**,  while 
a  common  carrier  of  live  stock  Is  not 
an  Insurer  against  injuries  unavoid- 
ably resulting  from  the  Inherent  na- 
ture or  propensities  of  the  animals, 
yet,  where  anlirals  are  shipped,  it  is 
Its  duty  to  exercise  such  care  as  the 
circumstances  Indicate  is  reasonably 
necessary   in  order  to   safely    trans- 

?ort  them;  and  if,  on  account  of  a 
allure  to  exercise  such  care,  the  ani- 
mals are  Injured,  are  lost,  or  die,  the 
carrier  may  be  liable  in  damages. 
Herold  v.  U.  S.  Express  Co.,  98  Nebr. 
217,    152   NW   393. 

[b]  Thus,  (1)  where  It  appeared 
that  hogs,  while  being  transported, 
were  killed  by  crowding  together 
toward  the  doors  of  the  car  where 
there  was  better  ventilation  than  In 
other  portions  of  the  car,  and  this 
crowding  happened  while  the  cars 
were  not  In  motion,  the  carrier  was 
liable  for  not  anticipating  this  dan- 
ger from  the  natural  propensities  of 
the  animals  and  for  not  providing 
against  It.  Kinnlck  v.  Chicago,  etc, 
R.  Co.,  69  Iowa  665,  29  NW  772.  (2) 
Defendant  railroad,  when  Its  agent 
saw  that  a  jack  shipped  by  plaintiff 
was  so  frightened  by  a  train  as  to 
throw  him  into  an  uncontrollable  fit 
of  terror,  causing  him  to  so  fall 
down  in  his  crate  that  he  could  not 
get  up,  was  bound  to  use  ordinary 
care  to  protect  the  jack  from  further 
Injury,  and  if  so  to  do  required  him 
to  be  unloaded  and  recrated,  or  other- 
wise given  attention.  It  should  have 
been  done  at  the  first  stopping  place 
affording  reasonable  facilities  for 
that  purpose.  Kelly  v.  Adams  Ex- 
press Co.,  184  Ky.  208,  119  SW  747. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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appear  that  the  vice  was  the  sole  proximate  cause 
of  the  lose  or  injury.™ 

[i  153]  8.  Necessity  That  Excepted  Cause  Be 
Proximate  Cause"9 — a.  In  General  Where  the 
carrier  relies  on  one  of  the  exceptions  to  his 
common-law  liability,  it  must  appear,  in  order 
to  excuse  him,  that  the  exceptional  cause,  such 
as  an  act  of  God,  or  the  like,  was  the  immediate 
or  proximate,  and  not  the  rempte,  cause  of  the 
loss."0  And  while  it  must  be  true,  as  a  general 
proposition,  that,  although  the  carrier  is  in  some 
way  negligent,  if   such   negligence   does  not   con- 


tribute to  the  loss  which  is  due  to  an  excepted 
cause,  the  carrier  is  not  liable,11  it  is  very  gen- 
erally declared  that,  if  the  negligence  of  the  car- 
rier concurs-  with  an  act  of  (God  in  producing  a 
loss  or  injury,  the  carrier  is  not  exempted  from 
liability  by  showing  that  the  immediate  cause  was 
the  act  of  God,  or  some  other  excepted  cause;  or, 
as  otherwise  expressed,  the  carrier  is  responsible 
where  the  loss  is  caused  by  an  act  of  God  or  other 
excepted  cause,  if  the  carrier's  negligence  mingles 
with  it  as  an  active  and  cooperative  cause.** 


56.    See  Intra  I  153. 

69.  Borden  of  proof  to  show  that 
excepted  cause  vaa  proximate  cause 
see  infra  |  676. 

Proximate  oause  of  loss  of,  or  In- 


Jury  to,  roods  shipped  by  water  see 
Shipping-  (36  Cyc  2611. 
80.    U.  8—  The  Folmina,  212  U.  8. 


J54.  29  SCt  263,  63  L.  ed.  646,  16  Ann 
Cas  748;  Memphis,  etc,  R.  Co.  v. 
Reeves,  10  Wall.  176,  1»  L.  ed.  909; 
Clark  v.  Barwell,  12  How.  272,  13  L 
ed.  986;  King;  v.  Shepherd,  14  F.  Cas. 
No.  7,804,  3  Story  349;  Tompkins  v. 
Dutchess  of  Ulster,  24  F.  Cas.  No. 
14.087a. 

Ala. — McCarthy  v.  Louisville,  etc, 
R  Co..  102  Ala.  193.  14  8  370,  48 
AmSR  29;  Steele  v.  McTyer,  31  Ala. 
(47.  70  AmD  616;  Coosa  River  Steam- 
boat Co.  v.  Barclay.  30  Ala.  120; 
Sprowl  v.  Kellar,  4  Stew.  &  P.  182: 
Jones  v.  Pitcher.  3  Stew.  &  P.  136,  24 
AmD  716.    . 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Hudgtns  Produce  Co..  118  Ark.  398, 
177  SW  400. 

Cal. — Selgel  v.  Bisen,  41  Cal.  109. 

Conn. — Peck  v.  Weeks,  34  Conn. 
146;  Converse  v.  Brainerd,  27  Conn. 
(07. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell.  70  Fla.  644,  70  8  667. 

Ga. — Richmond,  etc,  R.  Co.  v. 
White.  88  Ga.  80S,  16  SB  802. 

111.— Bell  v.  Union  Pac  R.  Co.,  177 
111.  A  374. 

Ind. — Parrlll  v.  Cleveland,  etc,  R. 
Co.,  23  Ind.  A.  638,  66  NB  1026. 

Jid. — Ferguson  v.  Brent,  12  Md.  9, 
71  AmD  682;  Boyle  v.  McLaughlin, 
4  Harr.  &  J.  291. 

Mass. — Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  481.  74  AmD  646. 

Minn. — White  v.  Minneapolis,  etc, 
R.  Co.,  Ill  Minn.  167,  126  NW  633. 

Mo. — Hill  v.  Sturgeon,  36  Mo.  212, 
16  AmD   149. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Man- 
ning, 23  Nebr.  652,  37  NW  462. 

N.  J. — New  Brunswick  Steamboat, 
etc,  Transp.  Co.  v.  Tiers,  24  N.  J.  L 
497,  64  AmD  394. 

N.  T. — Condlct  v.  Grand  Trunk  R. 
Co..  64  N..Y.  600;  Read  v.  Spaulding. 
10  N.  Y.  630,  86  AmD  426;  Michaels 
v.  New  York  Cent.  R.  Co.,  30  N.  Y. 
S«4,  86  AmD  415;  Merritt  v.  Barle, 
!»  N.  Y.  116,  86  AmD  292;  B.  R  Ful- 
ler Co.  v.  Pennsylvania  R.  Co.,  61 
Misc.  599,  113  NYS  1001;  McArthur 
v.  Sears,  21  Wend.  190. 

N.  C. — Backhouse  v.  Sneed,  5  N.  C. 
173. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Drey- 
fus. 42  Okl.  401,  141  P  773,  LRA1915D 
547:  Chicago,  etc.,  R.  Co.  v.  McKone, 
16  Okl.  41,  127  P  488,  42  LRANS  709; 
Missouri,  etc,  R  Co.  v.  Johnson,  34 
Okl.  682.   126   P  567. 

Pa. — Long  v.  Pennsylvania  R.  Co., 
147  Pa.  343,  23  A  459.  30  AmSR  732, 
14  LRA  741;  Sullivan  v.  Philadel- 
phia, etc.,  R.  Co.,  30  Pa.  234,  72  AmD 

8.  C. — Ferguson  v.  Southern  R. 
Co.,  91  S.  C.  61,  74  SB  129;  Llpford  V. 
Charlotte,  etc,  Jt.  Co.,  41  8.  C.  L.  409. 

Tenn. — Adams  Express  Co.  v.  Jack- 
son, 92  Tenn.  326,  21  SW  666. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Barnes,  2  Tex.  A.  Civ.  Cas.  I  674. 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co.,  63  W.  Va.  128,  137,  59  SE 
»49.  14   LRANS   393    [cit  CycJ. 

Wis.— Klauber  v.  American  Ex- 
press Co.,  21  Wis.  21,  91  AmD  462. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Mor- 
ris. 16  Wyo.  308,  93  P  664. 


Bng. — Siordet  v.  Hall,  4  Bing.  607. 
13  BCL  657.  130  Reprint  902. 

[a]  Thus,  (1)  it  has  been  held 
that,  although  a  hard  frost  may  be 
considered  an  act  of  God,  yet  damage 
to  goods  on  board  a  steam  vessel,  by 
the  leaking  of  a  pipe  which  was 
burst  by  the  frost,  Is  a  loss  for  which 
the  carrier  may  be  held  liable.  Sior- 
det v.  Hall.  4  Bing.  607,  13  BCL  667, 
130  Reprint  902.  (2)  A  severe  blis- 
sard  will  not  excuse  a  carrier  for 
damages  to  a  delayed  shipment  of 
fruit  from  freezing,  where  the  dam- 
age would  not  have  occurred  but  for 
the  carrier's  negligence.  St.  Louis, 
etc.,  R.  Co.  v.  Dreyfus,  42  Okl.  401, 
141  P  773,  LRA1915D  547. 

[b]  If  the  act  of  Ood  from  which 
the  loss  result*  is  but  on*  of  several 
causes,  the  combined  operation  of 
which  produced  the  loss,  the  carrier 
Is  not  excused.  New  Brunswick 
Steamboat,  etc.,  Transp.  Co.  v.  Tiers, 
24  N.  J.  L.  697,  64  AmD  394;  Condict 
v.  Grand  Trunk  R.  Co.,  54  N.  Y.  600; 
Read  v.  Spaulding.  30  N.  Y.  630,  86 
AmD  426;  Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  Y.  664,  86  AmD 
415;  Merritt  v.  Barle,  29  N.  Y.  116, 
86  AmD  292;  McArthur  v.  Sears,  21 
Wend.  (N.  Y.)  190:  Sullivan  v.  Phila- 
delphia, etc,  R.  Co.,  30  Pa.  234,  72 
AmD  698. 

[c]  Carrier  disregarding-  directions 
of  shipper.. — When  a  common  carrier 
receives  goods  to  be  carried  in  a  par- 
ticular manner  and  position,  he  la 
bound  to  carry  them  in  that  way;  and 
if,  by  a  disregard  of  the  directions, 
the  goods  are  lost  or  damaged,  the 
burden  will  be  on  him  to  prove  that 
the  loss  was  in  no  degree  attribut- 
able to  his  breach  of  contract,  but 
was  occasioned  solely  by  an  act  of 
God,  or  some  other  cause  for  the  re- 
sult of  which  the  carrier  is  not  liable. 
Hastings  v.  Pepper,  11  Pick.  (Mass.) 
41. 

61.  Hill  v.  Sturgeon,  35  Mo.  212, 
86  AmD  149;  Hill  v.  Sturgeon,  28  Mo. 
323:  Chalk  v.  Charlotte,  etc,  R.  Co.. 
86  N.  C.  423;  Hart  v.  Allen,  2  Watts 
(Pa.)  114;  Ferguson  v.  Southern  R. 
Co.,  91  S.  C.   61,   74  SE  129. 

ea.  U.  8. — Caldwell  v.  Southern 
Express  Co.,  4  F.  Cas.  No.  2,303,  1 
Fllpp.   85. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Sigma  Lumber  Co.,  170  Ala.  627,  64. 
8  206,  AnnCasl912D  965  and  note; 
Alabama  Great  Southern  R.  Co.  v. 
Quarles,  145  Ala.  436,  40  S  120,  117 
AmSR  64,  5  LRANS  867,  8  AnnCas 
308;  Steele  v.  McTyer.  31  Ala.  667, 
70   AmD   616. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Hudgins  Produce  Co.,  118  Ark.  898, 
177  SW  400,  401  tcit  Cycl;  Jonesboro. 
etc.,  R.  Co.  v.  Dunavant,  117  Ark.  451, 
174  SW  1187. 

Cal. — Seigel   v.   Elsen.   41   Cal.   109. 

Conn. — Peck  v.  Weeks,  34  Conn. 
146;  Converse  v.  Brainerd,  27  Conn. 
607;  Williams  v.  Grant,  1  Conn.  487, 
7  AmD  235. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell.  70  Fla.  644.  70  S  567;  Norris 
v.  Savannah,  etc.,  R.  Co.,  23  Fla.  182, 
1   S  476,  11  AmSR  365. 

Ga. — Charleston,  etc.,  R  Co.  v. 
Nixon  Grocery  Co.,  142  Ga.  343,  83 
SE  893;  Richmond,  etc^  R.  Co.  v. 
White,   88  Ga.  805,   16   SE  802. 

111.— Sandy  v.  Lake  St.  El.  R.  Co., 
235  111.  194.  85  NE  300;  Wald  v.  Pitts- 
burg, etc.,  R.  Co.,  162  111.  546,  44  NE 
888,  53  AmSR  832,  35  LRA  356; 
Michigan  Cent.  R.  Co.  v.  Curtis,  80 


111.  324;  Bell  v.  Union  Pac.  R,  Co., 
177  111.  A.  374;  Tate  v.  Missouri  Pac 
R.  Co..  167  111.  A.  105. 

Ind. — Parrlll  v.  Cleveland,  etc.,  R. 
Co.,  23  Ind.  A.  638,  56  NE  1026. 

Iowa. — Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.,  R.  Co.,  ISO  Iowa  123, 
106  NW  498,  6  LRANS  882,  8  AnnCas. 
45. 

Mass. — Denny  v.  New  York  Cent. 
R.  Co.,  13  Gray  481.  74  AmD  646. 

Minn. — White  v.  Minneapolis,  etc., 
R.  Co.,  Ill  Minn.  167,  126  NW  538; 
Jones  v.  Minneapolis,  etc.,  R.  Co.,  91 
Minn.  229,  97  NW  893.  103  AmSR  507. 

Mo. — Davis  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340,  1  SW  327;  Vail  v.  Paclflo 
R.  Co.,  63  Mo.  230;  Pruitt  v.  Hanni- 
bal, etc.,  R.  Co.,  62  Mo.  627;  Read  v. 
St  Louis,  etc.,  R.  Co.,  60  Mo.  199; 
Wolf  v.  American  Express  Co.,  43; 
Mo.  421,  97  AmD  406;  Gratiot  St. 
Warehouse  Co.  v.  Missouri,  etc.,  R. 
Co..  124  Mo.  A.  546.  102  SW  11; 
Pinkerton  v.  Missouri  Pac.  R.  Co., 
117  Mo.  A.  288,  98  SW  849;  Moffatt 
Commn.  Co.  v.  Union  Pac.  R.  Co.,  11$ 
Mo.  A.  544.  88  SW  117;  Grler  v.  St. 
Louis  Merchants  Bridge  Terminal  R. 
Co.,  108  Mo.  A.  565,  84  SW  158; 
Armentrout  v.  St.  Louis,  etc.,  R.  Co., 
1  Mo.  A.  158. 

N.  J. — New  Brunswick  Steamboat, 
etc.,  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697.  84  AmD  894. 

N.  Y.— Condlct  v.  Grand  Trunk  R. 
Co.,  64  N.  Y.  600;  Lamb  v.  Camden, 
etc.,  R.,  etc.  Co.,  46  N.  Y.  271,  7  AmR 
327;  Bostwiek  v.  Baltimore,  etc.,  R. 
Co..  46  N.  Y.  712;  Read  v.  Spaulding. 
30  N.  Y.  630,  86  AmD  426;  Michaels 
v.  New  York  Cent.  R.  Co.,  SO  N.  Y. 
564,  J86  AmD  416;  Dunson  v.  New 
York  Cent.  R.  Co.,  8  Lans.  265:  Wing 
v.  New  York,  etc.,  R.  Co..  1  Hilt.  235; 
McArthur  v.  Sears,  21  Wend.  190. 

N.  C. — Backhouse  v.  Sneed,  5  N.  C. 
178. 

Okl. — St.  LouIb.  etc..  R.  Co.  v.. 
Dreyfus,  42  Okl.  401.  141  P  773,  LRA 
1916D  647;  Missouri,  etc.,  R.  Co.  v. 
Johnson.  34  Okl.  582,  126  P  667. 

Pa. — Philadelphia,  etc.,  R.  Co.  v.. 
Anderson,  94  Pa.  851,  39  AmR  787: 
Livesey  v.  Philadelphia,  64  Pa.  108,  3 
AmR  678. 

S.  C. — Ferguson  v.  Southern  R.  Co... 
91  S.  C.  61,  74  SE  129;  Sonneborn  v. 
Southern  R.  Co.,  65  S.  C.  602,  44  8HS 
77;  Campbell  v.  Morse,  16  S.  C.  L.  468; 
Bason  v.  Charleston,  etc..  Steamboat 
Co.  16  S.  C.  L.  262. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
David,  6  HelBk.  261.  19  AmR  594. 

Tex. — Atchison,  etc.,  R.  Co.  v.  Na- 
tion, 92  SW  823;  Missouri  Pac.  R.  Co. 
v.  China  Mfg.  Co.,  79  Tex.  26.  14  SW" 
786;  Texarkana  R.  Co.  v.  Brass,  (Civ. 
A)  176  SW  778;  St.  Louis,  etc.,  R.  Co. 
v.  Bland,   (Civ.  A.)   34  SW  875. 

W.  Va. — McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va.  361,  41  AmR  696. 

Wis. — Klauber  v.  American  Express 
Co..  21  Wis.  21.  91  AmD  452. 

Eng. — Siordet  v.  Hall,  4  Bing.  607,. 
13  ECL  667,  ISO  Reprint  902:  Nugent 
v.  Smith,  1  C.  P.  D.  423;  Amies  v. 
Stevens.  Stra.  128,  93  Reprint  428. 

"Where  an  act  of  God  causes  injury 
to  property  in  the  hands  of  a  common 
carrier,  and  such  act  Is  the  sole 
cause  of  such  injury,  then  the  proof" 
of  this  fact  is  a  perfect  shield.  But 
if  there  be  any  negligence  on  the 
part  of  the  carrier,  which,  if  It  had 
not  been  present,  the  Injury  would 
not  have  happened,  notwithstanding- 
the  act  of  God,   the  carrier  cannot 
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[4  154]    b.    Negligent  Belay  in  Transportation** 
—(1)    View  That  the  Carrier  Is  Not  Liable.    The 

question  which  will  now  be  considered  is  one  in 
respect  of  which  there  is  a  great  conflict  of  au- 
thority. Decisions  even  in  the  same  state  are  not 
always  in  harmony.  According  to  one  line  of  de- 
cisions, negligent  delay  in  transporting  or  deliv- 
ering goods  will  not  render  the  carrier  liable  for 
subsequent  loss  or  injury  thereto  by  an  act  of  God 

escape  responsibility.  And  the  onus 
Is  upon  the  carrier  to  show  not  only 
that  the  act  of  God  was  the  cause, 
but  that  It  was  the  entire  cause, 
because  It  Is  only  when  the  act  of 
God  Is  the  entire  cause  that  the  car- 
rier can  be  shielded."  Slater  v.  South 
Carolina  R.  Co.,  2$  S.  C.  96,  101.  6 
SE  936. 

"In  order  for  the  defendant  to  es- 
cape liability  under  the  exemption 
afforded  by  the  law  to  the  entail- 
ments of  an  act  of  God,  the  act  of 
God  must  be  the  sole  and  only  cause 
of  the  injury  and  this  too.  unmixed 
with  the  negligence  of  the  defendant, 
for  if  the  defendant's  negligent  act 
commingled  with  It  in  the  loss  as 
an  active  and  co-operative  element 
and  the  loss  Is  proximate  thereto,  or. 
In  other  words,  Is  a  reasonable  con- 
sequence of  the  negligent  act,  It  is 
regarded  In  the  law  as  an  act  of  the 
carrier  rather  than  as  an  act  of  God." 
Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc..  R.  Co..  124  Ho.  A.  646. 
661.  102  SW  11. 

[a]  Floods. — Where  a  carrier  by 
water  negligently  fails  to  stop  at  a 
landing'  for  freight  ready  for  trans- 
portation, and  this  breach  of  duty 
concurs  with  the  rise  of  water  In  the 
river  In  causing  the  loss,  the  carrier 
Is  liable  In  such  case.  Gulf  Coast 
Transp.  Co.  v.  Howell,  70  Fla.  644. 
70  S  667. 

[b]  Act  of  shipper. — Where  car- 
rier's negligence  proximately  con- 
tributes In  causing  Injury,  It  will  not 
be  relieved  from  liability  merely 
because  an  act  of  the  shipper  was 
the  Immediate  cause.  In  such  case 
the  evidence  must  further  show  that 
the  casual  act  of  the  shipper  was 
negligent.  Kansas  City,  etc.,  R.  Co. 
v.  Beckham.  (Tex.  Civ.  A.)  168  8W 
399. 

[c]  Inherent  vioe  of  animals; — To 
relieve  a  common  carrier  from  lia- 
bility for  loss  or  injury  on  the 
ground  that  the  loss  or  injury  was 
caused  by  the  proper  vice  of  the 
animals  transported,  it  must  appear 
that  the  vice  was  the  sole  proximate 
cause  of  the  loss  or  Injury.  Illinois 
Cent.  R.  Co.  v.  Adams,  42  III.  474,  92 
AmD  85;  Evans  v.  Fltchburg  R.  Co., 
Ill  Mass.  142,  16  AmR  19;  Cragin  v. 
New  York  Cent.  R.  Co.,  61  N.  Y.  61, 
10  AmR  659;  Penn  v.  Buffalo,  etc.,  R. 
Co.,  49  N.  Y.  204.  10  AmR  366;  Gal- 
veston, etc.,  R.  Co.  v.  Jones,  (Tex. 
Civ.  A.)  123  SW  737;  Galveston,  etc., 
R.  Co.  v.  Powers,  64  Tex.  Civ.  A.  168, 
117  SW  459;  Missouri,  etc.,  R.  Co.  v. 
Rich,  61  Tex.  Civ.  A.  312,  112  SW  114. 

63.  Delay  in  transportation  in 
general  see  infra   i  404   et  sea. 

64.  U.  S. — St.  Louis,  etc.,  R.  Co. 
v.  Commercial  Union  Ins.  Co.,  139 
U.  S.  223,  11  SCt  664,  35  L.  ed.  154; 
Scheffer  v.  Washington  City  Midland, 
etc..  R.  Co.,  105  U.  S.  249.  26  L.  ed. 
1070:  Memphis,  etc.,  R.  Co.  v.  Reeves, 
10  Wall.  176,  19  L.  ed.  909;  Empire 
State  Cattle  Co.  v.  Atchison,  etc.,  R. 
Co.,  135  Fed.  135  [aft  147  Fed.  457, 
77  CCA  601  (aff  210  U.  S.  1,  28  SCt 
607.  62  L.  ed.  931,  15  AnnCas  70)]; 
Thomas  v.  Lancaster  Mills,  71  Fed. 
481.  19  CCA  88;  Chicago,  etc.,  R.  Co. 
v.  Elliott,  65  Fed.  949,  6  CCA  347.  20 
LRA  582;  Scott  v.  Baltimore,  etc., 
Steam-Boat  Co.,  19  Fed.  56;  Caldwell 
v.  Southern  Express  Co.,  4  F.  Cas. 
No.    2.303,    1   Fllpp.   85. 

D.  C. — Gleeson  v.  Virginia  Midland 
R.  Co..   16  D.  C.   356. 

Fla. — Seaboard,  etc.,  R.  Co.  v.  Mul- 
lin.   70  Fla.  450,  70  S  467. 


or  other  excepted  cause,  where  the  peril  was  not 
reasonably  to  be  anticipated,  although  had  the 
goods  been  transported  with  reasonable  diligence 
they  would  not  have  been  subject  to  such  casualty.'* 
This  principle,  however,  is  not  to  be  so  extended 
as  to  exempt  the  carrier  from  liability  for  destruc- 
tion of  goods  by  an  act  of  God,  where  the  carrier 
is  guilty  of  a  positive  act  of  misfeasance  in  re- 
fusing to  deliver  .the  goods  to  the  owner  on  pay- 


Kan. — Atchison,  etc.,  R.  Co.  v. 
Henry.  78  Kan.  490,  97  P  465,  18 
LRANS  177;  Sauter  v.  Atchison,  etc., 
R.   Co.,   78  Kan.   331.  97  P  434:   Rod- 

fers  v.  Missouri  Pac.  R.  Co.,  75  Kan. 
22,  88  P  885,  121  AmSR  416.  10 
LRANS  658,  12  AnnCas  441  and  note. 

La. — Dalzell  v.  The  Saxon,  10  La. 
Ann.  280. 

Me. — O'Brien  v.  McGlinchy,  68  Me. 
552. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  15  AmR 
106;  Denny  y.  New  York  Cent.  R.  Co., 
13  Gray  481,  74  AmD  646. 

Mich. — Detroit,  etc,  R.  Co.  v.  Mc- 
Kensie,  43  Mich.  609,  5  NW  1031; 
Michigan  Cent.  R  Co.  v.  Burrows,  33 
Mich.  6. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Mill- 
saps,  76  Miss.  856.  26  S  672,  71  AmSR 
643. 

Mo. — Ballentine  v.  North  Missouri 
R  Co.,  40  Mo.  491.  93  AmD  316; 
Clark  v.   Pacific   R.    Co.,    39    Mo.    184, 

90  AmD  468;  Llghtfoot  v.  St.  Louis, 
etc.,  R.  Co..  126  Mo.  A.  632.  104  SW 
482;  Lamar.  Mfg.  Co.  v.  St.  Louis, 
etc.,  R.  Co..  117  Mo.  A.  453,  93  SW 
861;  Plnkerton  v.  Missouri  Pac.  R. 
Co.,  117  Mo.  A.  888,  92  SW  849; 
Moffat  Commn.  Co.  v.*  Union  Pac.  R. 
Co.,  113  Mo.  A.  644.  88  SW  117: 
Francis  v.  St.  Louis  Transfer  Co.,  5 
Mo.  A.  7.  Compare  Prultt  v.  Hanni- 
bal, etc.,  R.  Co.,  62  Mo.  627.  But  see 
infra  }  166. 

Nebr. — McClary  v.  Sioux  City,  etc., 
R.  Co.,  8  Nebr.  44,  1»  AmR  681.  But 
see  infra  }  166. 

N.  C. — General  Fire  Extinguisher 
Co.  v.  Carolina,  etc.,  R.  Co.,  137  N.  C. 
278,  49  SE  208. 

Oh. — Daniels  v.  Ballantlne,  23  Oh. 
St.  532,  13  AmR  264. 

Okl. — Armstrong  v.  Illinois  Cent. 
R.  Co..  26  Okl.  362,  109  P  213,  29 
LRANS  671. 

Pa. — Morrison  v.  Davis,  20  Pa.  171, 
57  AmD  695. 

Tenn. — Lam  on t  v.  Nashville,  etc., 
R.  Co..  9  Helsk.  68. 

Tex. — Fentiman  v.  Atchison,  etc., 
R.  Co..  44  Tex.  Civ.  A.  456.  98  SW 
939;  Hunt  v.  Missouri,  etc.,  R.  Co., 
(Civ.  A.)  74  SW  69;  Gulf,  etc.,  R.  Co. 
v.  Darby.  28  Tex.  Civ.  A.  229.  67  SW 
129;  International,  etc.,  R.  Co.  v. 
Bergman,  (Civ.  A.)  64  SW  999  (un- 
precedented storm).  Compare  Texas, 
etc.,  R.  Co.  v.  Smissen,  31  Tex.  Civ. 
A.  649.  73  SW  42. 

Va. — Herring  v.  Chesapeake,  etc.. 
R.  Co.,  101  Va.  778,  45  SE  322  (great 
storm). 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co.,  63  W.  Va,  128,  137,  59  SE 
949,  14  LRANS  393  [clt  Cyc]. 

See   Ferguson    v.    Southern    R.   Co., 

91  S.  C.  61,  74  SE  129  (where  It  Is 
said  that  the  question  Is  still  an 
open  one  in  South  Carolina). 

fa]  Floods. — (1)  Where  the  flood 
which  Injured  a  shipment  of  eggs 
appeared  so  suddenly  and  with  such 
magnitude  and  force  that  its  advent 
could  not  be  anticipated  nor  Its  con- 
sequences averted  by  the  exercise  of 
human  care  and  foresight  it  was 
the  proximate  cause  of  such  injury 
and  negligent  delay  if  any,  of  the 
carrier  In  transporting  the  eges, 
whereby  they  were  exposed  to  the 
flood,  was  but  the  remote  cause. 
LiRhtfoot  v.  St.  Louis,  etc.,  R.  Co.. 
126  Mo.  A.  632,  104  SE  482.  (2)  A 
canal  boat  by  which  plaintiff's  goods 
were  transported  was  drawn  by  a 
lame  horse,  in  consequence  of  which 
the    boat    did    not    make    its    usual 


speed;  In  fact,  It  would  otherwise 
have  passed  the  point  where  tha 
Roods  were  Injured  before  the  flood 
It  was  held  that  the  carrier  was  not 
liable,  because  the  lameness  of  the 
horse  was  the  remote  and  not  the 
proximate  cause  of  the  Injury.  Mor- 
rison v.  Davis,  20  Pa.  171.  66  AmD 
686.  (3)  Although  defendant  rail- 
road was  negligent  In  not  getting 
the  car  containing  plaintiff's  butter 
out  of  Its  freight  yards  before  the 
destructive  part  of  an  unprecedented 
flood,  constituting  an  act  of  God, 
came,  it  was  not  liable,  unless  It 
was  warned  of  the  approach,  not 
merely  of  a  rise  In  the  river,  but  of 
the  flood.  Merrltt  Creamery  Co.  y. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  149, 
122  SW  322. 

[b]  •tormsv— (l)  Where  a  railway 
company  received  a  carload  of  wheat 
for  transportation  and,  owing  to  de- 
lay in  carriage  and  delivery  at  the 
point  of  destination,   It   was    still  In 

fiossession  of  the  company  when  a 
arge  part  of  It  was  destroyed  by  an 
unusual  storm,  the  company  was  not 
liable  for  conversion  of  the  wheat 
so  destroyed.  Gulf,  etc.,  R.  Co.  v. 
Darby,  28  Tex.  Civ.  A.  229.  67 
SW  129.  (2)  Wheat  shipped  by 
plaintiff  over  the  defendant  railroad 
was  damaged  and  a  part  of  it  totally 
destroyed  In  an  unprecedented  storm 
which  occurred  while  the  wheat  was 
still  In  the  possession  of  the  railroad 
company.  The  railroad  had  been 
guilty  of  negligence  In  falling  to 
place  the  wheat  on  the  proper  ele- 
vator tracks  promptly  so  that  It 
could  be  unloaded,  and  In  other  ways; 
and,  but  for  its  negligence,  the  cars 
would  probably  have  been  unloaded 
when  the  storm  occurred.  It  was 
held  that  the  storm  was  the  proxi- 
mate, and  the  company's  negligence 
the  remote,  cause  of  the  injury  to 
the  wheat,  and  the  company  was  not 
liable.  Hunt  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  74  SW  69.  (3)  Where 
a  train  of  cars  was  running  three 
quarters  of  an  hour  behind  the  usual, 
ordinary,  and  advertised  time  for  the 
running  of.  trains  on  the  road  of  a 
carrier  and  was  upset  by  a  sudden 
gust  of  wind  which  crossed  the 
track,  but  not  that  portion  of  the 
track  where  the  train  would  have 
been  If  running  on  time,  whereby  a 
passenger  was  injured,  it  was  held 
that  the  Injury  complained  of  was 
not  the  natural  result  of  the  train 
being  behind  time,  and  that  the  dam- 
ages sustained  were  too  remote  to 
entitle  a  recovery  against  the  carrier. 
McClary  v.  Sioux  City,  etc.,  R.  Co.,  3 
Nebr.  44.  19  AmR  631. 

[c]  Freezing  weather. — Notwith- 
standing the  negligent  delay  of  the 
carrier,  but  for  which  the  shipment 
might  have  reached  Its  destination 
before  the  freezing  spell  began,  the 
delay  Is  not  such  a  direct  and  proxi- 
mate cause  of  the  loss  as  will  render 
defendant  liable.  Michigan  Cent.  R. 
Co.  v.  Burrows,  33  Mich.  6. 

[d]  Aot  of  tha  public  enemy. — 
The  principle  stated  In  the  text  has 
been  applied  In  the.  case  where  the 
goods  were  destroyed  by  the  public 
enemy.  Clark  v.  Pacific  R.  Co.,  39 
Mo.  184.  90  AmD  458. 

[e]  Hot  liable  on  theory  of  breach 
of  contract. — A  carrier  is  not  liable 
on  the  theory  of  breach  of  contract 
for  the  destruction  by  an  unforeseen 
and  unanticipated  flood  of  goods 
which  it  delayed  to  transport,  as  such 
consequence  was  not  In  the  contem- 


For  later  eases,  developments  and  ohaagas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nu 
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ment  of  the  proper  freight  charges,  immediately 
after  which  wrongful  refusal  the  goods  are  de- 
stroyed by  act  of  God.*8 

Season  for  role.  The  foregoing  doctrine  is 
predicated  on  the  view  that,  if  the  carrier  could  not 
reasonably  have  foreseen  or  anticipated  that  the 
goods  would  be  overtaken  by  such  a  casualty  as 
a  natural  and  probable  result  of  the  delay,  then 
the  negligent  delay  was  not  toe  proximate  cause 
of  the  loss  and  should  be  disregarded  in  deter- 
mining the  liability  for  such  loss. 

[, 155]  (2)  The  Contrary  View.  On  the  other 
hand,  there  is  a  very  considerable  number  of  deci- 
sions which  unqualifiedly  hold  that,  where  the  car- 


rier has  been  guilty  of  negligent  delay  in  trans- 
porting or  delivering  goods,  and  thereafter  the 
goods  are  lost  or  injured  by  an  aet  of  God  or  other 
excepted  cause,  and  but  for  such  delay  the  goods 
would  not  have  been  exposed  to  the  casualty,  the 
carrier  will  be  liable;"  and  this  rule  has  been 
held  to  apply  whether  the  goods  are  perishable  or 
not.88 

The  reason  usually  assigned  for  this  view  is 
that,  where  the  goods  are  injured  or  destroyed  by 
an  act  of  God  or  other  excepted  cause  whije  in  the 
possession  of  a  carrier,  such  default  is  an  active 
and  operative  cause  concurrent  with  the  act  of 
God  or  other  excepted  cause.68    And  it  has  further 


plation  of  the  parties  as  a  probable 
result  of  the  breach.  Moffat  Commit. 
Co.  v.  Union  Pac.  R.  Co.,  113  Mo.  A. 
H4,  88  SW  117. 

65.  Henry  v.  Atchison,  etc.,  R. 
Co.,  83  Kan.  104,  118,  109  P  1006, 
18  LRANS  1088  [overr  Atchison,  etc., 
R.  Co.  v.  Henry,  78  Kan.  490,  97  P 
445,  18  LRANS  177]  (where  the  court 
■aid:  "While  the  wrongful  withhold- 
ing of  the  goods  had  nothing;  to  do 
with  the  occurrence  of  the  flood.  It 
did  In  fact  cause  the  loss,  as  there 
would  have  been  no  loss  If  there  had 
been  no  wrongful  detention.  The 
fact  that  the  Intervention  of  the  flood 
concurred  with  defendant's  own 
wrong  In  the  Injury  of  the  goods  does 
not  relieve  it  from  responsibility  for 
the  loss").  And-  see  Seaboard  Air 
Line  R.  Co.  v.  Mullin,  70  Fla.  450,  468, 
70  8  4(7  (where  It  was  said  that  "If 
prior  to  a  loss  or  injury  to  goods  in 
transit  the  conduct  of  the  carrier  con- 
stitutes In  fact  or  In  law  a  tortious 
conversion  of  the  goods,  the  carrier 
Is  liable  as  for  the  unlawful  eon- 
version,  even  though  the  goods  are 
subsequently  Injured  or  destroyed  by 
an  unforeseen  and  overpowering  act 
of  God"). 

66.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Elliott,  65  Fed.  949,  5  CCA  347,  20 
LRA  683. 

Fla. — Seaboard,  etc.,  R.  Co.  v.  Mul- 
lin, 70  Fla.  460,  70  8  4«7. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Burrows,  33  Mich.  6. 

Pa, — Morrison  v.  Davis,  20  Pa.  171, 
57  AmD   695. 

Tex. — International,  etc.,  R.  Co.  v. 
Bergman,   (Civ.  A.)  64  SW  999. 

See  also  cases  supra  note  64. 

"  "Causa  proxima  non  remota  spec- 
tatur.'  An  injury  that  is  the  natural 
and  probable  consequence  of  an  act 
of  negligence  is  actionable.  But  an 
Injury  that  could  not  have  been  for- 
seen  or  reasonably  anticipated  as 
the  probable  result  of  the  negligence 
is  not  actionable,  nor  is  an  Injury 
that  Is  not  the  natural  consequence 
of  the  negligence  complained  of,  and 
would  not  have  resulted  from  it,  but 
for  the  interposition  of  some  new, 
Independent  cause,  that  could  not 
have  been  anticipated."  Chicago, 
etc.,  R.  Co.  v.  Elliott,  66  Fed.  949, 
5  CCA  347.  20  LRA  682. 

"The  law,  however,  cannot  enter 
upon  an  examination  of  or  Inquiry 
into,  all  the  concurring  circumstances 
which  may  have  assisted  In  producing 
the  injury,  and  without  which  it 
would  not  have  occurred.  To  do  so 
would  only  be  to  Involve  the  whole 
matter  in  utter  uncertainty,  for  when 
once  we  leave  the  direct  and  go  to 
seeking  after  remote  causes,  we  have 
entered  upon  an  unending  sea  of  un- 
certainty, and  any  conclusion  which 
should  be  reached  would  depend  more 
upon  conjecture  than  facts."     Michi- 

fn  Cent.  R.  Co.  v.  Burrows,  33  Mich. 
14. 

"Let  us  suppose  the  shipment  by 
appellee  of  three  separate  lots  of 
cotton  from  the  same  point;  two  on 
the  first  of  September,  the  third  on 
the  seventh.  By  negligent  delay,  one 
of  the  first  shipments  arrived  In  Gal- 
veston on  the  eighth.  By  greater 
negligence  the  arrival  of  the  second 


gilpment  is  delayed  until  the  tenth. 
y  the  exercise  of  proper  care,  the 
last  shipment  Is  placed  at  its  desti- 
nation on  the  eighth.  It  would  be  as 
consistent  to  say  that  the  destruc- 
tion of  the  last  shipment  was  caused 
by  the  carrier's  diligence  as  that  the 
loss  of  the  first  was  caused  by  its 
negligence,  and  it  could  be  said  with 
equal  consistency  that  the  second 
shipment  was  saved  to  its  owner  by 
the  grosser  negligence  of  the  carrier. 
The  truth  is  that  neither  the  negli- 
gence of  the  carrier  in  the  one  oase 
nor  its  diligence  in  the  other  can  in 
any  just  sense  be  regarded  as  a  cause 
either  producing  or  conducing  to  the 
loss."  International,  etc.,  R  Co.  v. 
Bergman,  (Tex.  Civ.  A.)  64  SW  999. 
1000. 

[a]  "Thus,  a  blacksmith  pricks  a 
horse  by  careless  shoeing:  ordinary 
foresight  might  anticipate  lameness, 
and  some  days  or  weeks  of  unfit- 
ness for  use;  but  it  could  not  antici- 
pate that  by  reason  of  the  lameness 
the  horse  would  be  delayed  In  passing 
through  a  forest  until  a  tree  fell 
and  killed  him,  or  injured  the  rider, 
and  such  injury  would  be  no  proper 
measure  of  the  blacksmith's  liabil- 
ity." Morrison  v.  Davis,  20  Pa.  171, 
175,  57  AmD  639. 

67.  Ala. — Central  of  Georgia  R. 
Co.  v.  Sigma  Lumber  Co.,  170  Ala. 
627,  64  S  205,  AnnCasl912D  966  and 
note;  Alabama  Great  Southern  R.  Co. 
v.  Elliott,  150  Ala.  381,  43  S  738,  124 
AmSR  72,  9  LRANS  1264;  Alabama 
Great  Southern  R.  Co.  v.  Quarles, 
145  Ala.  436,  40  S  120,  117  AmSR  54, 
6  LRANS  867,  8  AnnCas  308:  Louis- 
ville, etc..  R.  Co.  v.  Gidley,  119  Ala. 
523.  24  S  753. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Mites, 
92  Ark.  573,  1231  SW  775,  124  SW  1043. 

Ga.— Lamb  v.  Mitchell,  15  Ga.  A. 
7S9.  137.  84  SE  213. 

111.— Wald  v.  Pittsburg,  etc.,  R 
Co.,  162  111.  546,  44  NE  888,  53  Am 
SR  332,  135  LRA  356:  Michigan  Cent. 
R.  Co.  v.  Curtis.  80  111.  324;  Edson  v. 
Pennsylvania  Co..  70  I1L  A.  654.  See 
also  Sandy  v.  Lake  St.  El.  R.  Co.,  226 
111.  194,  85  NE  300  (as  supporting 
the  rule). 

Iowa.-— Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.,  R  Co.,  130  Iowa  128, 
106  NW  498,  6  LRANS  882,  8  Ann 
Cas  45   [elt  Cycl. 

Ky.— Plots  v.  Miller,  51  SW  176,  21 
KyL  257;  Hernsheim  v.  Newport 
News,  etc.,  Co.,  35  SW  1116.  18  KyL 
227. 

Minn. — Bibb  Broom  Corn  Co.  v. 
Atchison,  etc.,  R.  Co.,  94  Minn.  269, 
102  NW  709,  110  AmSR  361.  69  LRA 
509,  3  AnnCas  450  and  note. 

Mo. — Armentrout  v.  St.  Louis,  etc., 
R.  Co.,  1  Mo.  A.  158.  But  see  supra 
(  154. 

Nebr. — Sunderland  Bros.  Co.  v. 
Chicago,  etc.,  R  Co.,  89  Nebr.  660, 
131  NW  1047;  Wabash  R  Co.  v. 
Sharpe.  76  Nebr.  424,  107  NW  768, 
124  AmSR  823.     But  see  supra  i  136. 

N..  Y. — Bostwlck  v.  Baltimore,  etc., 
R.  Co..  45  N.  Y.  712;  Read  v.  Spauld- 
ing.  30  N.  T.  630,  86  AmD  426;  Mi- 
chaels v.  New  York  Cent.  R.  Co.,  SO 
N.  T.  564,  86  AmD  415;  Dunson  v. 
New  York  Cent.  R  Co.,  8  Lane.  265; 
Heyl  v.  Inman  SS.  Co.,  14  Hun  664. 


W.  Va. — McGraw  v.  Baltimore,  etc 
R.  Co.,  18  W.  Va.  361,  41  AmR  696. 

[a]  Oyoloae. — Where  a  carrier 
retained  in  its  possession  cotton  re- 
ceived for  transportation  for  a  period 
of  eleven  days  without  forwarding 
the  same,  and  on  the  eleventh  day 
the  cotton  was  destroyed  by  a  cy- 
clone which  practically  destroyed  the 
town  from  which  the  cotton  was  to 
be  shipped,  the  carrier  was  guilty  of 
negligence  in  falling  to  transport  the 
cotton  within  a  reasonable  time  and 
was  therefore  precluded  from  claim- 
ing that  the  cotton  was  destroyed  by 
an  act  of  God  in  defense  of  an  action 
for  loss  thereof.  Alabama  Great  So. 
R.  Co.  v.  Quarles.  145  Ala.  436.  40  8 
120,  117  AmSR  64,  5  LRANS  867,  I 
AnnCas  308.  To  same  effect  Ala- 
bama Great  Southern  R.  Co.  v.  El- 
liott, 160  Ala.  381.  43  S  738,  124  Am 
SR  72,  9  LRANS  1264. 

[b]  riaaillia1  wea*he*«-~Where 
goods  are  injured  by  freezing 
weather,  which  injury  would  not 
have  occurred  except  for  negligent 
delay  in  transportation,  the  carrier 
will  be  liable.  Michigan  Cent.  R.  Co. 
v.  Curtis,  80  111.  324;  McGraw  v.  Bal- 
timore, etc.,  R  Co.,  18  W.  Va.  361.  41 
AmR  696. 

[cl  Plood. — A  carrier  cannot  avail 
Itself  of  the  defense  that  a  delay  in 
transportation  occasioned  by  a  wash- 
out was  due  to  an  act  of  God  for 
which  it  was  not  responsible,  where 
from  the  stipulated  facts  it  appears 
that  had  the  goods  been  transported 
without  delay  on  receipt  no  delay 
would  have  been  occasioned  by  the 
washout.  E.  M.  Leonard  Produce  Co. 
v.  Union  Pac.  R.  Co.,  180  111.  A.  416. 

[d]  Aot  of  public  eaemy^— Where 
a  carrier  has  reasonable  time  to  de- 
liver goods  after  they  have  reached 
destination,  or  a  reasonable  time  to 
offer  to  deliver  them,  they  are  re- 
sponsible for  the  value  of  the  goods 
lost  by  reason  of  their  being  seised 
by  the  public  enemy.  Cressap  v. 
Adams  Express  Co.,  1  Ky.  Op.  295. 

68.  Bibb  Broom  Corn  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  94  Minn.  269,  102 
NW  709,  110  AmSR  861.  69  LRA  509, 
3  AnnCas  460;  Sunderland  Bros.  Co. 
v.  Chicago,  etc.,  R.  Co.,  89  Nebr.  660, 
131   NW  1047. 

68.  Ala.— Central  of  Georgia  R 
Co.  v.  Sigma  Lumber  Co.,  170  Ala. 
627,  54  S  205,  AnnCasl912D  965;  Ala- 
bama Great  Southern  R.  Co.  v.  Elli- 
ott, 150  Ala.  381.  43  S  738.  124  Am 
SR  72,  9  LRANS  1264. 
-  Ark. — Chicago,  etc.,  R.  Co.  v. 
Miles,  92  Ark.  673,  123  SW  775,  124 
SW  1043. 

Iowa. — Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc.,  R.  Co.,  130  Iowa  123, 
106  NW  498,  6  LRANS  882,  8  AnnCas 
45. 

Minn. — Bibb  Broom  Corn  Co.  v. 
Atchison,  etc.,  R.  Co.,  94  Minn.  269, 
102  NW  709,  110  AmSR  361.  69  LRA 
509,  3  AnnCas  450  and  note. 

N.  Y. — Read  v.  Spauldlng,  30  N.  Y. 
630.  86  AmD  426. 

"If,  but  for  negligence,  the  loss 
would  not  have  occurred,  no  sound 
reason  will  excuse  him,  and  he  should 
not  be  relieved  by  an  application  of 
the  abstract  principles  of  the  law  of 
proximate       cause.     No       wrongdoer 
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been  said  that  the  .carrier  should  foresee,  as  any 
reasonable  person  could  foresee,  that  negligent 
delay  would  extend  the  time  during  which  the 
goods  would  be  liable  in  the  hands  of  the  carrier 
to  be  overtaken  by  some  such  casualty  and  would 
therefore  increase  the  peril  if  the  goods  should 
be  lost  to  the  shipper.'10 

[J  156]  c.  Loss  Occurring  during  Deviation71 — 
(1)  Statement  of  Rule.  If  a  carrier  in  transport- 
ing goods  unnecessarily  deviates  from  the  usual 
and  ordinary  route  contemplated  in  the  undertak- 
ing he  will  be  liable  for  any  loss  occurring  during 
such  deviation,  although   such  loss  is  within  the 


recognised  exceptions  to  the  earner's  liability." 
And  a  carrier  is  equally  liable  where,  having  ex- 
pressly contracted  for  a  particular  route,  mode,  ot 
manner  of  transportation,  or  having  received  from 
the  shipper  express  directions  in  regard  to  such 
matters,  it  transports  goods  otherwise  than  as 
stipulated  or  directed,  and  they  are  lost  or  dam- 
aged.78 Indeed,  it  has  been  said- that,  in  departing 
from  the  established  route,  or  from  that  fixed  by 
contract,  the  carrier  is  guilty  of  misfeasance  and 
is  liable  for  the  value  of  the  goods  on  the  theory 
of  conversion,74  although  there  is  authority  to  the 


Bbould  be  allowed  to  apportion  or 
qualify  his  own  wrong;  and,  if  a  loss 
occurs  while  his  wrongful  act  is  in 
operation  and  force,  and  which  is 
Attributable  thereto,  he  should  be 
held  liable."  Bibb  Broom  Corn  Co.  v. 
Atchison,  etc.,  R.  Co.,  94  Minn.  269, 
275,  102  NW  709.  110  AmSR  S61,  69 
LRA  509,  3  AnnCas  450. 

70.  Green-Wheeler  Shoe  Co.  v. 
Chicago,  etc..  R.  Co.,.  130  Iowa  123. 
129,  106  NW  498,  5  LRANS  882,  8 
AnnCas  45  (in  which  the  court  fur- 
ther said:  "This  consideration  that 
the  peril  of  accidental  destruction  is 
enhanced  by  the  negligent  extension 
of  time  during  which  the  goods  must 
Tem&ln  In  .  the  carrier's  control  and 
-out  of  the  control  of  the  owner,  and 
during  which  soire  casualty  may 
overtake  them,  has  not,  we  think, 
been  given  sufficient  consideration 
in  the  cases  in  which  the  carrier  has 
been  held  not  responsible  for  a  loss 
for  which  he  is  not  primarily  liable, 
but  which  has  overtaken  the  goods 
as  a  consequence  of  the  preceding 
delay  In  their  transportation.  It  Is 
not  sufficient  for  the  carrier  to  say 
by  way  of  excuse  that  while  a,  proper 
and    diligent    transportation    of    the 

foods  would  have  kept  them  free 
rom  the  peril  by  which  they  were 
in  fact  lost  It  might  have  subjected 
them  to  some  other  peril  just  as 
great.  He  cannot  speculate  on  mere 
possibilities"). 

71.  Waiver  or  loss  of  contractual 
exemptions  from  liability  by  devia- 
tion see  infra  58   246,  247. 

73.  U.  S—  Pacific  Coast  Co.  v.  Yu- 
kon Independent  Transp.  Co.,  155 
Fed.  29,  36,  88  CCA  626  [oit  Cyc]; 
Constable  v.  National  SS.  Co.,  164 
U.  S.  51,  14  SCt  1062,  88  L.  ed.  903. 
•  Ark. — St.  Louis,  etc.,  R.  Co.  v.  Cald- 
well. 89  Ark.  218,  116  SW  210  [cit 
Cyc]. 

Conn. — Crosby  v.  Fitch,  12  Conn. 
410,  31  AmD  746. 

Ga. — Richmond,  etc.,  R  Co.  v.  Ben- 
.son.  86  Ga.  203,  12  SE  357.  22  AmSR 
.446. 

111.— Dunseth  v.  Wade,  3  111.  286. 

Ind, — Powers  v.  Davenport,  7 
Blackf.  497,  43  AmD  100. 

Kan. — Rodgers  v.  Missouri  Pac.  R. 
Co.,  76  Kan.  122,  88  P  886,  12  AmSR 
.416,   10   LRANS   658,   12   AnnCas  441. 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Pen- 
dleton, 96  SW  434,  29  KyL  721. 

La. — Watte  v.  The  Saxon,  11  La. 
Ann.   43. 

Mass. — Waltham  Mfg.  Co.  v.  New 
York,  etc.,  SS.  Co.,  204  Mass.  253,  90 
NE  650,  17  AnnCas  837  and  note. 

Mich. — Merrick  v.  Webster,  3  Mich. 
268. 

Minn. — Steidl  v.  Minneapolis,  etc., 
R.  Co.,  94  Minn.  283,  102  NW  701. 

Mo. — Weaver  v.  Southern  R.  Co., 
135   Mo.  A.   210,  115  SW  500. 

N.  Y. — Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  Y.  564,  86  AmD 
415. 

Oh. — Lawrence  v.  McGregor,  Wright 
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Pa. — Hand  v.  Baynes,  4  Whart.  204, 
33   AmD   54. 

Tenn. — Drake  v.  Nashville,  eta,  R. 
■Co..  125  Tenn.  627,  148  SW  214. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Breaux,  (Civ.  A.)  150  SW  287. 

Wis. — Rosenthal  v.  Chicago,  etc., 
R.    Co.,    161    Wis.    302,    164    NW    367; 


S.   D.    Seavey   Co.    v.   Union   Transit 
Co.,  106  Wis.  394.  82  NW  285. 

Eng. — Mallet  v.  Great  Eastern  R. 
Co.,  [1899]  1  Q.  B.  309;  Davis  v.  Gar- 
rett, 6  Bfng.  716,  19  ECL  321,  180 
Reprint  1458,  6  ERC  273. 
,  Ont— Wallace  v.  Swift,  SI  U.  C.  Q. 
B.   528. 

[a]  Zf  a  carrier  leave*  goods  at  a 
point  snort  of  their  destination,  he 
becomes  absolutely  liable  for  loss  or 
Injury.  Marande  v.  Texas,  etc.,  R 
Co.,  102  Fed.  246.  42  CCA  817  [rev  on 
other  grounds  184  U.  S.  178.  22  SCt 
340,  46  L.  ed.  487];  Cassllay  v. 
Young.  4  B.  Mon.  (Ky.)  265,  39  AmD 
606;  watts  v.  Steamboat  Saxon,  11 
La.  Ann.  43;  Southern  Pac.  Co.  v. 
Booth,  (Tex.  Civ.  A)  39  SW  586; 
S.  D.  Seavey  Co.  v.  Union  Transit 
Co..  106  Wis.  394,  82  NW  285. 
_[>>]  What  la  not  a  deviation^- (1) 
Where  the'  contract  is  that  goods 
shall  be  carried  "all  rail,"  the  neces- 
sary crossing  of  ferries  in  the  trans- 
portation does  not  constitute  a  devi- 
ation, and  the  contract  to  carry  "all 
rail"  is  sufficiently  performed  by 
transportation  by  rail  as  far  as  this 
is  practicable.  Maghee  v.  Camden, 
etc.,  Transp.  Co.,  45  N.  Y.  614,  6  AmR 
124.  (2)  So  it  has  been  held  that 
no  deviation  from  the  route  of  a 
shipment  of  cotton  from  Texas  to 
the  port  of  New  Orleans  for  export 
Is  made  by  the  carrier's  delivery  of 
the  cotton  at  its  terminal  wharf  at 
Westwego,  a  few  miles  above,  and  on 
the  opposite  side  of  the  river  from, 
New  Orleans,  but  outside  of  the  lim- 
its of  the  ir  uniclpallty  or  of  the  port, 
as  defined  by  statute.  Marande  v. 
Texas,  etc.,  R.  Co.,  102  Fed.  246,  42 
CCA  317  [rev  on  other  grounds  184 
U.  S.  173,  22  SCt  340,  46  L.  ed.  487]. 

73.  U.  S. — Campion  v.  Canadian 
Pac.  R  Co.,  43  Fed.  775,  11  LRA  128. 

Ga. — Georgia  R.  Co.  v.  Cole,  68  Ga. 
623. 

111.— Dunseth  v.   Wade,   8   111.   286. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Schaefer,  47  Ind.  A.  371,  90  NE  502. 

La. — Levy  v.  Louisville,  etc.,  R. 
Co.,   35   La.   Ann.    615. 

Mass. — Waltham  Mfg.  Co.  v.  New 
York,  etc,  SS.  Co.,  204  Mass.  253,  90 
NE  650,  17  AnnCas  837  and  note; 
Proctor  v.  Eastern  R.  Co.  106  Mass. 
612. 

Mich. — Merrick  v.  Webster,  3  Mich. 
268. 

Minn. — Steidl  v.  Minneapolis,  etc., 
R.  Co..  94  Minn.  233,  285,  102  NW  701 
[clt  Cyc];  Brown,  etc.,  Co.  v.  Penn- 
sylvania Co.  63  Minn.  646,  65  NW 
981. 

Mo. — Weaver  v.  Southern  R.  Co., 
135  Mo.  A  210,  116  SW  600. 

N.  Y. — Hinckley  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  Y.  429-  Maghee  v. 
Camden,  etc.,  R.  Transp.  Co.,  45  N.  Y. 
614,  6  AmR  124;  Goodrich  v.  Thomp- 
son, 44  N.  Y.  324;  Johnson  v.  New 
York  Cent  R.  Co.,  33  N.  Y.  610,  88 
AmD  416;  Michaels  v.  New  York 
Cent.  R.  Co.,  30  N.  Y.  664.  86  AmD 
415,  Wilts  v.  Morrell,  66  Barb.  611. 

Tenn. — Post  v.  Southern  R.  Co.,  103 
Tenn.  184,  62  SW  301,  55  LRA  481; 
Louisville,  etc.,  R.  Co.  v.  OdH,  96 
Tenn.  61,  33  SW  611.  54  AmSR  820: 
Adams  Express  Co.  v.  Jackson,  92 
Tenn.   826,  21   SW  666. 

Tex. — Texas,  etc..  R.  Co.  v.  Eastln, 
100  Tex.  656,  102  SW  105;  Galveston, 


etc.,  R.  Co.  v.  Allison,  69  Tex.  191; 
St.  Louis,  etc.,  R  Co.  v.  Louisiana, 
etc..  Co..  60  Tex.  Civ.  A.  179,  109  SW 
1143;  Southern  Kansas  R.  Co.  v.  Cox, 
48  Tex.  Civ.  A.  79,  95  SW  1124  [clt 
Cyc] ;  Gulf,  etc.,  R  Co.  v.  Irvine,  (Civ. 
A.)  78  SW  640;  Booth  v.  Missouri, 
etc,  R.  Co.,  (Civ.  A.)  37  SW  168.  And 
see  Kemendo  v.  Fruit  Dispatch  Co., 
(Civ.     A)     1*1     SW     73.     79     [quot 

yOn't.— Wallace  v.  Swift,  21  U.  C.  0, 
B.  523. 

[a]  Thas,  where  defendant  car- 
rier deviated  from  a  contract  of 
transportation  by  transferring  th« 
freight  to  another  carrier  at  D  street, 
instead  of  delivering  it  at  125th 
street,  in  a  certain  city,  where  It  had 
an  office  and  to  which  point  its  route 
extended,  it  was  liable  for  the  dam- 
ages sustained  thereby.  Allen  v. 
Wells,  48  Mlsc  610,  95  NYS  697. 

[b]  Delivery  to  cantor  other  thai 
en*  designated  will  ha  a  devlatloB 
rendering  the  first  carrier  liable  for 
subsequent  loss,  regardless  of 
whether  the  deviation  from  the  con- 
tract is  or  Is  not  the  proximate  cause 
of  the  loss  of  the  goods.  Goodrich 
v.  Thompson,  44  N.  Y.  324;  Johnson 
v.  New  York  Cent  R.  Co.,  33  N.  T. 
610.  .88  AmD  416. 

[c]  Ohanging  goods  to  other  can. 
— Thus,  if  the  contract  Is  for  trans- 
portation by  rail  without  change  of 
cars,  and  the  carrier  transfers  the 
goods  without  necessity  into  cars 
other  than  those  in  which  they  are 
shipped,  and  the  goods  are  subse- 
quently, in  course  of  transportation, 
destroyed,  the  carrier  is  liable  with- 
out regard  to  exceptions.  Robinson 
v.  Merchants'  Despatch  Transp.  Co., 
46  Iowa  470;  Galveaton,  etc,  R.  Co. 
v.  Allison,  59  Tex.  193. 

[dl  Forwarding  hy(  steamer  In- 
stead of  oars. — where  a  carrier  to 
whom  goods  were  delivered  was  di- 
rected to  forward  them  f rom  the  ter- 
minus of  its  line  by  a  certain  route 
over  a  fast  freight  line,  but,  in  dis- 
regard of  its  Instructions,  the  car- 
rier forwarded  the.  goods  by  steamer 
and  a  loss  ensued,  the  carrier  was 
liable  Irrespective  of  any  negligence 
on  Its  part.  Philadelphia,  etc.,  R.  Co. 
v.  Beck,  125  Pa.  620\  17  A  505.  11 
AmSR  924. 

[e]  If  the  carrier  takes  the  goods 
by  »  more  hazardous  route  than  that 
Indicated  by  the  shipper,  he  is  guilty 
of  negligence  with  reference  to  sub- 
sequent Injury  due  to  the  more  haz- 
ardous transportation..  U.  S.  Ex- 
press Co.  v.  Kountze,  8  Wall.  (U.  S.) 
342,  19  L.  ed.  457. 

74.  U.  S. — Pacific  Coast  Co.  v. 
Yukon  Independent  Transp.  Co..  155 
Fed.  29,  36,  Ss  CCA  625  [cit  Cyc]. 

Ga. — Georgia  R.  Co.  v.  Cole.  68  Ga. 
623;  Phillips  v.  Brlgham,  26  Ga.  617. 
71    AmD   227. 

Mass. — Saxon  Mills  v.  New  York, 
etc.,  R.  Co.,  214  Mass.  383,  101  NE 
1075;  McKahan  v.  American  Express 
Co..  209  Mass.  270.  95  NE  785?  35 
LRANS  1046  and  note,  AnnCasl912B 
612  and  note;  Briggs  v.  Boston  R. 
Co.,  6  Allen  247. 

Nebr. — Lincoln   Grain   Co.    v.    Chi- 
etc,   R   Co.,   91   Nebr.    203,   135 
443. 

Eng. — Sleat  v.  Fagg,  6  B.  &  Aid. 
342,  7  ECL  191,  106  Reprint  1216. 


\ 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 
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contrary. 

U  157]  (2)  Reason  for  Rule.  The  reason  as- 
signed for  the  foregoing  rules  is  that  the  car- 
rier, being  in  the  wrong  and  it  being  impossible  to 
determine  certainly  that  the  loss  would  have  oc- 
curred had  the  usual  course  been  followed,  must 
answer  for  the  consequences.7* 

[}  158]  (3)  Extent  and  Limits  of  Rule— 
(a)  In  General  This  liability  of  the  carrier  for 
loss  or  injury  occurring  during  deviation  applies 
whether  such  loss  or  injury  was  caused  by  an  act 
of  God  or  by  any  other  agency,"  and,  further- 
more, the  liability  of  the  carrier  is  not  limited  to 
loss  and  injury  occurring  on  its  own  Vine,  but  ap- 
plies equally  to  loss  and  injury  on  the  line  of  a 
connecting  carrier.'8 

Where  loss  would  have  resulted  independently, 
of  deviation.  There  is  some  uncertainty  as  to 
whether,  when  a  deviation  from  the  usual  or  stipu- 
lated route  or  method  of  transportation  is  shown, 
the  carrier  may  excuse  itself  by  proof  that  sub- 


la]  -£oaa  of  property  by  attach- 
ment.— Where  a  carrier  accepts 
property  for  a  certain  point  and  di- 
verts It  to  a  different  point  In  an- 
other state,  where  It  is  attached, 
and  the  shipper  loses  his  property, 
the  carrier  is  liable  as  for  conver- 
sion. Lincoln  Grain  Co.  v.  Chicago, 
etc,  R  Co.,  91  Nebr.  203.  186  NW 
44». 

73.  Southern  Pac.  Co.  v.  Booth, 
(Tex.  Civ.  A.)  3»  SW  585:  Wallace 
T.  Swift.    28  U.  C.  Q.  B.  563. 

7B.  Davis  v.  Garrett,  6  Blng.  71S, 
723.  19  ECL  321,  130  Reprint  1458, 
5  ERC  273  (where  Tlndal,  C.  J.,  said: 
"But  the  objection  taken  is,  that 
there  is  no  natural  or  necessary 
connection  between  the  wrong  of  the 
master  in  taking  the  barge  out  of 
Its  proper  course,  and  the  loss  it- 
self; for  that  the  same  loss  might 
have  been  occasioned  by  the  very 
same  tempest,  if  the  barge  had  pro- 
ceeded in  her  direct  course.  But  if 
this  argument  were  to  prevail,  the 
deviation  of  the  master,  which  is 
undoubtedly  a  ground  of  action 
against  the  owner,  would  never,  or 
only  under  very  peculiar  circum- 
stances, entitle  the  plaintiff  to  re- 
cover. For  if  a  ship  is  captured  in 
the  course  of  deviation,  no  one  can 
be  certain  that  she  might  not  have 
been  captured  if  in  her  proper 
course.  And  yet,  in  Parker  v. 
James,  4  Campb.  112,  where  the  ship 
was  captured  whilst  in  the  act  of 
deviation,  no  such  ground  of  de- 
fense was  even  suggested.  Or, 
again,  if  the  ship  strikes  against  a 
rock,  or  perishes  by  storm  in  the 
one  course,  no  one.can  predicate  that 
she  might  not  equally  have  struck 
upon  another  rock,  or  met  with  the 
same  or  another  storm,  if  pursuing 
her  right  and  ordinary  voyage.  .  .  . 
But  we  think  the  real-  answer  to 
the  objection  is,  that  no  wrong-doer 
can  be  allowed  to  apportion  or  qual- 
ify his  own  wrong:  and  that  as  a 
loss  has  actually  happened  whilst 
his  wrongful  act  was  in  operation 
and  force,  and  which  Is  attributable 
to  his  wrongful  act,  he  cannot  set 
up  as  an  answer  to  the  action  the 
bare  possibility  of  a  loss,  if  his 
wrongful  act  had  never  been  done. 
It  might  admit  of  a  different  con- 
struction If  he  could  shew,  not  only 
that  the  same  loss  might  have  hap- 
pened, but  that  it  must  have  hap- 
pened If  the  act  complained  of  had 
not  been  done;  but  there  Is  no  evi- 
dence to  that  extent  In  the  present 
case").  To  same  effect  St.  Louis, 
etc.  R  Co.  v.  Caldwell,  89  Ark.  218, 
IK  SW  210. 

77.  Merchants  Despatch  Transp. 
Co.  v.  Kahn,  76  111.  520;  Rodgers  v. 
Missouri,  etc.,  R  Co.,  75  Kan.  222. 
18  P  885.  121  AmSR  416.  10  LRANS 
458.  12  AnnCas  441  and  note;  Illinois 
Cent  R.  Co.  v.  Hopklnsvllle  Canning 
Co.,  122"  Ky.  578,  116  SW  758;  Gal- 
fl0CJ.-»l 


vest  on,  etc.,  R  Co.  v.  Breaux,   (Tex. 
Civ.   A.)    150   SW   287. 

[a]  Thus,  where  a  railroad  com- 

§any,  in  carrying  goods  to  the 
estimation  designated,  took  them 
through  Chicago,  which  was  not  the 
usual  route,  and  they  were  destroyed 
by  the  Chicago  Are,  it  was  held 
that  the  carrier  was  liable,  irrespec- 
tive of  whether  or  not  the  loss  was 
caused  by  an  act  of  God.  Mer- 
chants' Despatch  Transp.  Co.  v. 
Kahn,    76    111.    620. 

[b]  Delay  In  transportation  oe- 
currtag  during  deviation*— Where 
goods  are  routed  over  a  particular 
railroad,  and  by  mistake  the  initial 
carrier  routes  them  over  another, 
which  action  delays  them  In  transit, 
the  initial  carrier  Is  Jointly  liable 
with  the  latter  carrier  for  the  de- 
lay. Illinois  Cent.  R.  Co.  v.  Hop- 
klnsvllle Canning  Co.,  132  Ky.  578, 
586,  116  SW  768  [quot  Cyc]. 

[c]  Where  •  carrier  which  has 
received   the   oars    of    another   oom- 

?any  for  transportation  without  au- 
hority  transports  the  cars  to  an- 
other point  where  they  are  burned, 
it  will  be  liable  as  a  common  car- 
rier. Peoria,  etc.,  R.  Co.  v.  Chicago, 
etc.,  R  Co.,  109  III.  135,  60  AmR  605. 

78.  U.  S. — U.  S.  Express  Co.  v. 
Kountze.   8  Wall.   342,   19   L.  ed.  457. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Caldwell,  89  Ark.  218,  116  SW  210 
Celt  Cycl. 

111. — Michigan  Southern,  etc.,  R 
Co.  v.  Day,  20  111.  376,  71  AmD  278. 

Tex. — Texas,  etc.,  R.  Co.  v.  Eastin, 
100  Tex.  656,  102  -SW  10S;  Gulf,  etc.. 
R.  Co.  v.  Patterson,  (Civ.  A.)  144 
SW  698;  Pecos  River  R  Co.  v.  Har- 
rington, 48  Tex.  Civ.  A..  346,  99  SW 
1050;  Texas,  etc.,  R.  Co.  v.  Boggs, 
(Civ.  A.)   40  SW  20. 

Wis. — S.  D.  Seavey  Co.  v.  Union 
Transit  Co.,  106  Wis.  394,  82  NW 
285. 

[a]  It  la  elementary  law  that,  if 
a  carrier  deviates  from  the  route 
fixed  by  its  contract,  it  becomes 
responsible  for  all  loss  which  occurs 
either  .on  Its  own  or  its  connecting 
lines.  By  the  deviation  it  becomes 
an  Insurer  of  the  goods  delivered  to 
it  for  transportation  to  a  desig- 
nated point;  ft  is  its  duty  as  a  gen- 
eral rule  to  transport  them  by  the 
safest  and  most  direct  route.  If, 
having  been  Instructed  as  to  the 
route,  it  selects  a  different  one.  it 
becomes  responsible  for  any  loss  that 
may  occur  in  such  transportation. 
Texas,  etc.,  R  Co.  v.  Eastin,  100 
Tex.  666.  102  SW  105;  S.  D.  Seavey 
Co.  v.  Union  Transit  Co.,  106  Wis. 
394,  82  NW  285. 

[b]  Applications  of  role.. — (1) 
Where  defendant  received  goods  un- 
der a  contract  to  carry  them  t>n  its 
steamship  to  a  certain  point,  but  for 
its  own  convenience  carried  them  to 
another  point,  and  transferred  them 


sequent  loss  or  damage  for  which  it  would  not, 
but  for  the  deviation,  have  been  liable,  would  have 
occurred  had  there  been  no  deviation.  But  at  any 
rate  it  is  incumbent  on  the  carrier  clearly  and  satis- 
factorily to  establish  that  fact,  which  usually  it 
will  be  unable  to  do.™ 

Effect  of  noncompliance  of  carrier  with  Oarmack 
amendment.  The  fact  that  a  carrier  which  has 
wrongfully  diverted  a  shipment  failed  to  comply 
with  the  requirements  of  the  Carmack  amendment 
in  issuing  a  bill  of  lading  does  not  affect  its  lia- 
bility for  loss  occurring  due  to  the  deviation.80 

Waiver  of  strict  performance.  Notwithstanding 
a  shipment  of  live  stock  has  been  misrouted,  the 
owner  may  accept  an  imperfect  performance  of  the 
contract  and  close  contract  relations,  and  the  car- 
rier cannot  be  held  responsible  for  what  subse- 
quently happens  to  the  shipment.81 

[$  159]  (b)  Rule  Applicable  to  Connecting 
Carriers.  The  rule  is  operative  in  respect  of  con- 
necting carriers  as  well  as  initial  carriers.82    And 

at  the  point  designated  in  the  con- 
tract, such  act  was  a  breach  of  the 
contract,  rendering  defendant  liable 
as  an  Insurer  for  injuries  to  the 
goods  while  in  the  possession  of  the 
other  carrier.  S.  D.  Seavey  Co.  v. 
Union  Transit  Co.,  106  Wis.  394,  82 
NW  286.  (2)  And  where  an  Initial 
carrier  unnecessarily  deviated  from 
the  route  prescribed  in  the  bill  of 
laxling  by  delivering  them  to  an- 
other company  at  an  intermediate 
common  point,  to  be  carried  to  the 
initial  carrier's  terminus,  the  initial 
carrier  was  liable  for  damages  to 
the  goods  on  the  other  company's 
line,  although  the  contract  of  ship- 
ment provided  that  It  should  be  lia- 
ble only  for  losses  occurring  on  Its 
own  line,  since  It  was  in  the  wrong, 
and  It  would  be  impossible  to  deter- 
mine that  the  loss  would  have  oc- 
curred had  there  not  been  a  devia- 
tion. St.  Louis,  etc.,  R.  Co.  v.  Cald- 
well, 89  Ark.  218,  116  SW  210  [cit 
Cyc]. 

79.  Maghee  v.  Camden,  etc., 
Transp.  Co.,  45  N.  Y.  614,  6  AmR 
124;  Galveston,  etc,  R.  Co.  v. 
Breaux,  (Tex.  Civ.  A)  150  SW  287; 
Davis  v.  Garrett,  6  Blng.  716.  19 
ECL  321,  180  Reprint  1466.  5  ERC 
273. 

"If  it  could  be  shown,  in  such 
a  case,  that  the  loss  must  certainly 
have  occurred  from  the  same  cause, 
if  there  had  been  no  default,  miscon- 
duct or  deviation,  the  carrier  would 
be  excused;  but  the  burden  of  proof 
of  this  fact  would  be  upon  the  car- 
rier." Maghee  v.  Camden,  etc., 
R.  Transp.  Co.,  45  N.  T.  514,  628,  6 
AmR   124. 

80.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383.  892.  101  NE 
1075  (where  the  court  said:  "This 
was  its  own  failure  of  duty,  for 
which  neither  the  plaintiff  nor  the 
consignor  can  be  held  responsible''). 

81.  Rosenthal  v.  Chicago,  etc..  R. 
Co.,  161  Wis.  302,  154  NW  367  (hold- 
ing that,  where  a  carrier  misrouted  a 
shipment  of  horses,  and,  on  their  fail- 
ing to  appear  at  the  expected  point, 
plaintiff .  wired  a  commission  house 
to  take  charge  of  them,  and  they 
were  put  In  a  stockyards'  barn,  where 
they  contracted  fever  and  died,  the 
carrier  was  not  liable  for  the  In- 
Jury). 

83.  Saxon  Mills  v.  New  York,  etc 
R.  Co.,  214  Mass.  383.  101  NE  1075 
(holding  that,  where  a  connecting 
carrier,  having  received  goods  with 
explicit  directions  as  to  transporta- 
tion and  forwardingt  diverted  them 
by  a  different  route  where  they  were 
destroyed  by  a  cause  for  which  the 
carrier  would  not  ordinarily  be  re- 
sponsible, the  carrier  was  liable  as 
an  Insurer) ;  Drake  v.  Nashville,  etc. 
R.  Co..  125  Tenn.  627,  148  SW  214. 

[a]    Tiiahility     to     consignee     or 
shipper. — Wrongful       diversion 
carrier    fro: 


to   another   carrier,    to   be   delivered '  goods    by 
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it  is  not  material  to  a  connecting  carrier's  liability 
for  diverting  goods  from  .the  route  specified  that 
the  change  involved  no  greater  expense  or  delay, 
nor  greater  risk  of  loss,  so  far  as  could  be  seen  in 
advance;83  nor  can  the  connecting  carrier  justify 
its  breach  in  diverting  a  shipment  by  setting  up 
shipping  directions  received  from  the  prior  car- 
rier. So  also  the  connecting  carrier's  liability  is 
not  affected  by  the  fact  that  other  carriers  forming 
a  part  of  the  line  over  which  the  goods  were  routed 
might  also  be  liable  under  the  bill  of  lading.85 

[v  160]  (c)  Excuses  for  Deviation.86  Consent 
of  the  owner  will  excuse  a  deviation.87  And  it 
may  become  necessary  for  the  carrier,  by  reason  of 
some  emergency  not  contemplated  at  the  time  of 
shipment,  to  change  the  route  or  the  method  of 
transportation,  and  if  so  it  will  not  be  liable  for 
subsequent  loss  or  injury  for  which  it  is  in  gen- 
eral not  responsible  by  law  or  by  contract.*8  But 
if  it  is  practicable  in  such  case,  without  risk  to  the 
goods,  to  notify  the  shipper,  the  carrier  should  do 


so  rather  than  depart  from  the  terms  of  the  con- 
tract, and  await  further  directions;88  and  this  is 
so  even  though  there  is  a  stipulation  in  the  con- 
tract of  shipment  that  every  carrier,  in  case  of 
necessity,  may  forward  the  goods  by  any  railroad 
between  the  place  of  shipment  and  the  place  of 
destination.80  When  the  shipper  is  so  notified, 
and  he  refuses  to  give  further  shipping  instruc- 
tions, the  carrier  may  then  return  the  shipment  to 
him  at  his  expense,  and,  thus  being  wholly  without 
fault,  it  avoids  all  liability  to  him.81 

[  $  161  ]  d.  Negligence  in  Not  Avoiding  or  Lessen- 
ing Loss  or  Injury — (1)  Statement  of  Rule.  From 
principles  already  stated,*2  it  is  apparent  that,  if 
the  carrier  might,  by  reasonable  care  or  foresight, 
have  avoided  loss  by  act  of  God  or  by  other  ex- 
cepted cause,  it  will  be  liable.  The  duty  also  rests 
on  it,  as  far  as  possible,  to  avoid  or  to  lessen 
the  damage  resulting  from  such  cause,  and  negli- 
gence in  not  so  doing  will  render  it  liable." 
However,  under  such  circumstances  the  liability  of 


specified  by  a  connecting  carrier,  ren- 
ders it  liable  to  the  consignee  or  the 
owner,  and  not  merely  to  the  Initial 
carrier  from  which  it  received  the 
goods.  Saxon  Mills  v.  New  York,  etc., 
R.   Co.,    214    Mass.    38:i.    101    NE   1075. 

83.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214   Mass.   383.  101   NE  1076. 

84.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383,  101  NE  1075. 

85.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383.  101  NE  1075. 

86.  Borden  of  proving-  excuse  for 
deviation  see  infra  §  578. 

Whether  a  question  of  law  or  Of 
fact  see  infra  S  601. 

87.  St.  Louis,  etc.,  R.  Co.  v. 
Wood,  99  Ark.  363,  138  SW  461;  Hed- 
ricks  v.  The  Morning  Star,  18  La. 
Ann.  353;  Harris  v.  Rand,  4  N.  H. 
259,    17    AmD   421. 

[a]  Thus  where  a  flood  washed 
out  the  railroad  track  making  It  Im- 
possible to  carry  a  shipment  of  live 
stock  to  the  destination  and  the 
shipper  assented  to  a  change  of 
route  and  a  diversion  to  another 
point,  he  was  estopped  from  claim- 
ing damages  arising  out  of  this  di- 
version. St.  Louis,  etc.,  R.  Co.  v. 
Wood,  99  Ark.  363.  138  SW  461. 

88.  U.  S. — Empire  State  Cattle 
Co.  v.  Atchison,  etc..  R.  Co.,  210  U. 
6.  1.  28  SCt  607.  62  L.  ed.  931.  15 
AnnCas  70  and  note:  Maryland  Ins. 
Co.  v.  Leroy,  7  Cranch  26,  3  L.  ed.  257. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co.,    31    Me.    228,    50    AmD    659. 

N.  T. — Johnson  v.  New  York  Cent. 
R.  Co.,  83  N.  T.  610,  88  AmD  416. 

Pa. — Hand  v.  Baynes,  4  Whart. 
204,  S3  AmD  54. 

Tenn. — Louisville,  etc'  R.  Co.  v. 
Odil.  96  Tenn.  64,  33  SW  611,  64  Am 
SR   820. 

But  see  Missouri,  etc.,  R.  Co.  v. 
Lelbold,  (Tex,  Civ.  A.)  55  SW  368, 
369  (where  it  was  held  that  a  car- 
rier Is  liable  for  Injuries  to  a  ship- 
ment deviated  from  the  route  con- 
templated by  the  contract,  although 
the  deviation  was  compelled  of 
necessity,  the  court  saying:  "Ap- 
pellees had  contracted  for  the  cattle 
to   be   shipped  over   the   line   of   ap- 

?ellant,  and,  if  they  were  diverted 
rom  the  route,  appellant  would  be 
liable  for  damages  arising  from  the 
negligence  of  the  carrier  to  which  it 
Intrusted  the  cattle.  It  could  not 
shift  its  responsibility  by  placing 
the  cattle  in  the  hands  of  another 
carrier,  not  contemplated  in  the  con- 
tract, even  if  It  was  compelled  to  do 
so  by  necessity"). 

"The  duty  that  may  rest  on  a  car- 
rier under  normal  conditions  to 
transport  merchandise  by  a  particu- 
lar, and  the  most  advantageous, 
route  Is  restrained  and  limited  by 
the  right  of  the  carrier.  In  case  of 
necessity,  to  resort  to  such  other 
reasonable  direct  route  as  may  be 
available  under  the  existing  condi- 
tions to  carry  the  freight  to  Its  des- 


tlnatlon,  and  if  such  necessity  ex- 
ists, in  the  absence  of  negligence  in 
selecting  the  changed  route,  the  car- 
rier is  not  responsible  for  damages 
resulting  from  the  change  even  If 
such  change  may  be,  in  law,  a  con- 
curring and  proximate  cause  of  such 
damages."  Empire  State  Cattle  Co. 
v.  Atchison,  etc.,  R  Co..  210  U.  S.  1, 
28  SCt  607,  62  L.  ed.  931, 15  AnnCas  70. 

[a]  Application  of  rule. — Devia- 
tion by  a  carrier  of  live  stock  from 
the  usual  and  the  most  direct  route 
because  of  a  washout  on  a  connect- 
ing line  and  the  bad  condition  of  its 
own  tracks  will  not,  in  the  entire 
absence  of  all  negligence  in  select- 
ing the  new  route  which  is  as  rea- 
sonably direct  as  is  available  under 
existing  conditions,  render  the  car- 
rier liable  for  a  loss  occasioned  by 
a  flood  at  a  point  on  such  new  route. 
Empire  State  Cattle  Co.  v.  Atchison, 
etc.,  R.  Co.,  136,  Fed.  136  [aff  147 
Fed.  467.  77  CCA  601  (aff  210  U.  S. 
1,  28  SCt  607,  52  L.  ed.  931.  16  Ann 
Cas  70  and  note)  J. 

89.  U.  S. — In  re  Peterson,  21  Fed. 
885. 

Me. — Fisher  v.  Boston,  etc,  R.  Co., 
99  Me.  338.  59  A  632.  105  AmSR  283, 
68  LRA  390. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Brichetto.  72  Miss.  891,  18  S  421. 

N.  Y. — Goodrich  v.  Thompson,  44 
N.  Y.  324;  Johnson  v.  New  York 
Cent.  R.  Co.,  39  HowPr  127. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Odil,  96  Tenn.  61,  33  SW  611,  64  Am 
SR  820. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Breaux,  (Civ.  A.)  160  SW  287;  In- 
man  v.  St.  Louis,  etc.,  R  Co.,  14  Tex. 
Civ.  A.  39,  37  SW  37. 

But  see  Regan  v.  Grand  Trunk  R. 
Co.,  61  N.  H.  579  (holding  that  where 
It  is  impracticable  to  forward  the 
goods  by  the  stipulated  route  the 
carrier  may,  in  the  exercise  of  proper 
care,  send  them  by  another  route, 
and  it  will  not  be  liable  for  subse- 
quent loss,  even  though  it  does  not 
notify  the  shipper  of  the  change). 

[a]  In  applying-  this  principle 
(1)  It  was  held,  in  Alabama,  etc.,  R. 
Co.  v.  Brichetto,  72  Miss.  891,  18  S 
421,  that  where  a  carrier,  after 
transporting  goods  consigned  to  it 
over  its  own  route,  found  it  impossi- 
ble to  forward  the  goods  to  their 
destination  owing  to  a  strike  on  a 
connecting  line,  and  thereupon,  with- 
out communicating  with  the  shipper, 
sent  the  goods  to  another  market 
where  they  were  sold  at  a  great  sac- 
rifice, the  carrier  was  liable  to  the 
shipper  for  the  loss.  In  support  of 
this  holding.  Woods,  J.,  said:  "It  was 
the  duty  of  the  appellant,  in  this  un- 
foreseen emergency,  to  communicate 
with  the  shipper.  If  convenient,  and 
take  his  directions.  It  was  alto- 
gether practicable  to  have  notified 
the  shipper  In  a  few  minutes,  and  to 
have   taken  his  advice,  but  this   the 


appellant  failed  to  do.  It  was  the 
duty  of  appellant,  in  the  absence  of 
orders  from  the  shipper,  to  have  ex- 
ercised reasonable  care  to  protect 
the  shipper's  interest.  This  the  car- 
rier did  not  do  when  it  turned  these 
vegetables  south,  over  another  line 
belonging  to  Its  system  of  railway, 
to  New  Orleans,  and  there  selling 
them  at  8H  cents  per  crate,  when  it 
could  have  forwarded  the  same  by  one 
of  two  other  railways  from  Meridian 
to  Cincinnati,  where  the  tomatoes 
would  have  brought  the  shipper  67% 
cents  per  crate."  (2)  And  in  Louis- 
ville, etc.,  R.  Co.  v.  Odil,  96  Tenn. 
61,  33  SW  611,  64  AmSR  820,  it  ap- 
peared that  a  shipper  consigned 
potatoes  to  defendant  railroad  with 
directions  to  deliver  them  at  E  to  a 
particular  connecting  line,  but,  on 
their  arrival  at  E  such  line  refused 
to  receive  them,  owing  to  a  strike 
on  Its  road,  and  defendant,  without 
communicating  with  the  shipper,  de- 
livered the  potatoes  to  another  line 
as  expeditious  as  the  one  selected 
by  the  shipper.  The  strike  having 
spread,  the  potatoes  were  stopped  in 
transit  over  the  substituted  line, 
taken  back  to  one  of  its  stations, 
and  sold,  no  notice  of  this  fact  be- 
ing given  to  the  shipper  until  sev- 
eral days  after  the  shipment,  when 
he  refused  to  accept  the  proceeds. 
It  was  held  that  defendant  was  lia- 
ble for  the  loss  resulting  from  the 
deviation  from  the  selected  route, 
the  freight  not  being  of  such  perish- 
able nature  as  to  necessitate  its  im- 
mediate transhipment  at  E  without 
notice  to  the  shipper.  (3)  So  in 
Drake  v.  Nashville,  etc,  R.  Co.,  125 
Tenn.  627.  148  SW  214,  it  was  held 
that  the  fact  that  a  connecting  car- 
rier named  In  a  bill  of  lading  re- 
fuses to  transport  the  property  over 
the  route  specified  will  not  justify 
an  initial  carrier  in  making  a  devia- 
tion. It  is  the  initial  carrier's  duty 
to  receive  the  freight  back  and  to 
call  on  the  shipper  for  further  in- 
structions, in  the  absence  of  which 
the  freight  should  be  returned.  (4) 
In  In  re  Peterson,  21  Fed.  885,  it 
was  held  that,  where,  while  goods 
received  by  the  first  carrier  are  in 
transit,  the  connecting  line  notifies 
It  that  it  cannot  receive  the  goods 
and  transport  them  to  their  destina- 
tion because  of  a  block  in  freight, 
this  will  not  relieve  the  first  carrier 
from  liability  for  damages  caused  by 
the  delay,  where  it  falls  to  notify 
the  shipper  and  to  give  him  an  op- 
portunity to  dispose  of  the  property 
or  to  take  measures. for  Its  preserva- 
tion. 

90.  Fisher  v.  Boston,  etc.,  R  Co., 
99  Me.  338,  59  A  532,  105  AmSR  283, 
68   LRA  390. 

91.  Drake  v.  Nashville,  etc.,  R. 
Co..  126  Tenn.  627,   148  SW  214. 

93.     See  supra  {  153  fit  seq. 

93.     U.  S. — Memphis,  etc.,  R.  Co.  v. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  carrier  is  not  that  of  an  insurer,  and  it  is 
bound  to  use  only  reasonable  ©are  to  avoid  loss  or 
injury."* 

[I  162]  (2)  Application  of  Foregoing  Princi- 
ples. Floods.  The  carrier  cannot  relieve  itself 
from  liability  for  loss  or  injury  caused  by  an  unpre- 
cedented flood,  if,  by  the  reasonable  exercise  of 
diligence,  it  could  have  anticipated  that  such  loss 
or  injury  would  occur,  or  if  it  fails  to  •  exercise 


reasonable  care  to  preserve  the  goods  from  loss  or 
injury  after  the  occurrence  of  the  flood;"  and  this 
duty  is  a  continuing  one  as  long  as  the  loss  is  avoid- 
able.** However,  a  carrier  is  not  negligent  because 
it  fails  to  guard  against  a  rise  of  water  not  reason- 
ably to  be  expected;"7  and  there  may  be  other  acts 
or  omissions  on  the  part  of' the  carrier  that  under 
the  peculiar  circumstances  do  not  constitute  such 
negligence  as  to  impose  liability  on  the  carrier.98 


Reeves,  10  Wall.  176,  19  L.  ed.  909; 
The  Maggie  Hammond  v.  Morland,  9 
WalL  436.  19  L.  ed-  772;  Pearce  v. 
The  Thomas  Newton,  41  Fed.  106; 
Caldwell  v.  Southern  Express  Co.,  4 
F.  Caa.  No.  2,303.  1  Fllpp.  86;  Wood- 
ward v.  Illinois  Cent.  R.  Co.,  30  F. 
Cas.  No.  18.006.  l.Biss.  408. 

Ala. — Smith  v.  Western  R.  Co.,  91 
Ala.  465,  8  S  764,  24  AmSR  929,  11 
LRA   619. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co..  103  Ga.  690,  30 
SE  566;  Richmond,  etc.,  R.  Co.  v. 
White.   88   Ga.   806,    16   SB  802. 

La.— National  Rice  Milling-  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  132  La. 
616,  61   S   708,  AnnCasl914D  1099.      ' 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Keedy.  76  Md.  320,  23  A  648. 

Minn. — Jones  v.  Minneapolis,  etc, 
R.  Co..  91  Minn.  229,  97  NW  893,  103 
AmSR  607. 

Mo. — Bird  v.  Cromwell,  1  Mo.  81, 
1]  AmD  470  and  note. 

Mont. — Wahle  v.  Great  Northern 
R,  Co.,  41  Mont.  326,  109  P  713;  Nel- 
son v.  Great  Northern  R  Co.,  28 
Mont.  297.  72  P  642. 

Nebr. — Sunderland  Bros.  Co.  v.  Chi- 
cago, etc,  R.  Co.,  89  Nebr.  660,  131 
NW  1047;  Wabash  R.  Co.  v.  Sharpe, 
76  Nebr.  424,  107  NW  768,  124  AmSR 
823;  Black  v.  Chicago,  etc.,  R.  Co.,  30 
Nebr.  197,  46  NW  428;  Chicago,  etc., 
R.  Co.  v.  Manning,  23  Nebr.  652,  37 
NW  462. 

N.  T. — Wing  v.  New  York,  etc.,  R. 
Co..  1  Hilt.  2«. 

Pa. — Roach  v.  Kelly,  194  Pa.  24. 
44  A  1090,  75  AmSR  685;  Chouteaux 
v.  Leech,  18  Pa,  224,  67  AmD  602; 
Cunningham  v.  Pennsylvania  R  Co., 
50  Pa.  Super.  609;  Stephenson  v. 
Pennsylvania  R.  Co.,  20  Pa.  Super. 
167. 

S.  C. — Bwart  ▼.  Street,  18  S.  C.  L. 
157,  23  AmD  131;  Charleston,  etc.. 
Steam  Boat  Co.  v.  Bason,  16  S.  C.  L. 
262. 

Tenn. — Dlllard  v.  Louisville  R. 
Co.,  2  Lea  99;  Lamont  v.  Nashville 
R.  Co.,  9  Helsk.  69;  Nashville,  etc., 
R.  Co.  v.  David,  6  Helsk.  261.  19 
AmR  694;  Craig  v.  Childress,  Peck 
270,  14  AmD  751. 

Tex. — Gulf,  etc.,  R  Co.  v.  Pomeroy, 
67  Tex.  498,  3  SW  722;  Atchison  R. 
Co.  v.  Madden,  (Civ.  A.)  103  SW  1193; 
Missouri,  etc,  R.  Co.  v.  Davidson,  26 
Tex.  Civ.  A.  134.  60  SW  278;  St. 
Louis,  etc,  R  Co.  v.  Bland,  (Civ.  A.) 
34  SW  676. 

Vt.— Day  v.  Ridley,  16  Vt.  48,  42 
AmD  489. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Morehead,  5  W.  Va.  293. 

Eng.- -Nugent  v.  Smith.  1  C.  P.  D. 
IS,  1  ERC  218  [rev  on  other  grounds 
1  C.  P.  D.  423]. 

[a]  Degree  of  diUgenoe  required. — 
In  the  case  of  accident  or  emergency, 
the  carrier  "Is  bound  to  such  means 
as  would  suggest  themselves  to,  and 
be  within  the  knowledge  and  capacity 
of  well-informed  and  competent  busi- 
ness men  in  such  positions,  and  such 
diligence  as  prudent,  skillful  men,  en- 
raged in  that  kind  of  business,  might 
fairly  be  expected  to  use  under  like 
circumstances,  and  that  this  diligence 
and  those  means  should  be  actively 
used  to  protect  and  secure  the  prop- 
erty confided  to  their  care.  That 
they  should  use  actively  and  ener- 
getically all  the  known  means  which 
may  fairly  be  expected  to  be  found 
within  the  knowledge  of  men  of  aver- 
age qualifications  engaged  in  busi- 
ness of  this  kind."  Nashville,  etc., 
R.  Co.  v.  David,  6  Helsk.  (Tenn.)  261, 
It  AmR  694  [quot  with  approval  in 
Lamont  v.   Nashville,  etc.,   R.   Co.,   9 


Helsk.   (Tenn.)   68.  66]. 

[b]  Perishable  roods. — The  loss  or 
damage  to  perishable  articles  In  con- 
sequence of  the  weather  will  not  ex- 
cuse the  carrier,  If  It  could  have  been 
prevented  by  due  care  and  diligence. 
The  carrier  must  show  not  only  that 
it  did  all  that  was  usual,  but  also  all 
that  was  necessary  to  be  done  under 
the  circumstanoes.  Georgia  South- 
ern, etc.,  R.  Co.  v.  Barfleld.  1  Ga.  A. 
203,  68  SE  836;  Wing  v.  New  York, 
etc.,  R.  Co..  1  Hilt.  (N.  Y.)  236;  Phll- 
leo  v.  Sandford,  17  Tex.  230,  67  AmD 
664. 

94.  Okl. — Armstrong  v.  Illinois 
Cent.  R  Co.,  26  Okl.  362,  109  P  216, 
29  LRANS  671  and  note. 

Pa. — Smith  v.  Baltimore,  etc.,  R 
Co.,  223  Pa.  118,  72  A  264. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
David,  6  Helsk.  261,  19  AmR  594 
(holding  in  accordance  with  this  prin- 
ciple that  a  charge  Imposing  on  the 
carrier  the  duty  to  use  "all  the  dili- 
gence which  human  sagacity  can  sug- 
gest" was  erroneous). 

Tex. — International,  etc,  R  Co.  v. 
Bergman,  (Civ.  A.)  64  SW  999. 

Bng. — Nugent  v.  Smith,  1  C.  P.  D. 
423. 

"All  that  can  be  required  of  the 
carrier  is  that  he  shall  do  all  that  is 
reasonably  and  practically  possible 
to  insure  the  safety  of  the  goods.  If 
he  uses  all  the  known  means  to 
which  prudent  and  experienced  car- 
riers ordinarily  have  recourse,  he 
does  all  that  can  be  reasonably  re- 
quired of  him;  and  If,  under  such  cir- 
cumstances, he  is  overpowered  by 
storm  or  other  natural  agency,  he  is 
within  the  rule  which  gives  immu- 
nity from  the  effects  of  such  vis 
major  as  the  act  of  God.  I  do  not 
think  that  because  some  one  may 
hare  discovered  some  more  efficient 
method  of  securing  the  goods  which 
has  not  become  generally  known,  or 
because  it  cannot  be  proved  that  If 
the  skill  and  Ingenuity  of  engineers 
or  others  were  directed  to  the  sub- 
ject something  more  efficient  might 
not  be  produced,  that  the  carrier  can 
be  made  liable."  Nugent  v.  Smith, 
1  C.  P.  D.  423,  437  (per  Cockburn, 
C.  J.). 

95.  Ala. — Smith  v.  Western  R.  Co., 
91  Ala  466.  8  S  764,  24  AmSR  929,  11 
LRA  619. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell,  70  Fla.  644.  76  S  567. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  103  Ga.  690,  30 
SE  656. 

La. — National  Rice  Milling  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  132  La.  616, 
61  S  708,  AnnCasl914D  1099. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Keedy,  75  Md.  320,  23  A  643. 

Mo. — Clark  v.  Pacific  R.  Co.,  39  Mo. 
184,  90  AmD  458;  Lightfoot  v.  St. 
Louis,  etc.,  R.  Co.,  126  Mo.  A.  532, 
104  SW  482;  Lamar  Mfg.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  117  Mo.  A.  453,  93 
SW  851;  Plnkerton  v.  Missouri  Pac. 
R.  Co.,  117  Mo.  A,  288,  93  SW  849; 
Moffatt  Commn.  Co.  v.  Union  Pac.  R. 
Co.,  113  Mo.  A.  544,  88  SW  117. 

Mont. — Wahle  v.  Great  Northern  R. 
Co.,  41  Mont.   326,  109   P  713. 

Nebr. — Wabash  R.  Co.  v.  Sharpe,  76 
Nebr.  424,  107  NW  758,  124  AmSR 
823. 

N.  Y. — Barnet  v.  New  York  Cent., 
etc.,  Co.,  153  NYS  374. 

Pa — Cunningham  v.  Pennsylvania 
R.  Co.,  50  Pa.  Super.  609. 

S.  C. — Harsvurg  v.  Southern  R.  Co., 
66  S.  C.  639,  4.4  SE  75. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Kuhn,    107    Tenn.    106,    64    SW    202; 


Nashville,  etc.,  R  Co.  v.  David,  6 
Helsk.  261,  19  AmR  594. 

Tex. — International,  etc.,  R.  Co.  v. 
Bergman,  84  SW  999;  St.  Louis,  etc, 
R.  Co.  v.  Bland,  34  SW  675;  Atchi- 
son, etc.,  R.  Co;  v.  Madden,  46  Tex. 
Civ.  A.  697,  103  SW  1193;  FenUman 
v.  Atchison,  etc.,  R.  Co.,  44  Tex.  Civ. 
A.  456,  98  SW  989;  Missouri,  etc..  R. 
Co.  v.  Davidson,  26  Tex.  Civ.  A.  134, 
60  SW  278  (holding  that  It  Is  duty  of 
railroads  in  constructing  their  road- 
beds to  guard  against  floods  which 
may  be  anticipated,  although  some 
may  be  extraordinary  and  unusual). 

W.  Va — McGraw  v.  Baltimore,  etc., 
R.  Co.,  18  W.  Va  361,  41  AmR  696. 

Bng. — Nugent  v.  Smith,  1  C.  P.  D. 
423. 

[a]      Application*      of     rale*— (1) 

Where  a  railroad  company,  connect- 
ing with  a  boat,  unloaded  freight  in- 
tended for  the  boat  on  the  river  bank 
below  high  water  mark  when  it  was 
raining  and  the  river  was  rising,  the 
boat  not  then  being  at  the  wharf  and 
there  being  no  necessity  for  unload- 
ing at  that  time,  the  company  cannot 
escape  liability  for  damage  to  the 
goods  caused  by  their  being  sub- 
merged, on  the  ground  that  the  dam- 
age was  caused  by  an  act  of  God. 
Savannah,  etc.,  R.  Co.  v.  Commercial 
Guano  Co.,  103  Ga  690,  30  SE  555. 
(2)  When  a  car  containing  a  ship- 
ment of  goods  by  plaintiff  reached 
the  carrier's  yards  the  water  In  a 
river,  by  reason  of  an  unusual 
freshet,  was  two  and  three-quarters 
feet  higher  than  the  highest  previous 
record.  The  water  continued  to  rise 
until  it  reached  unslaked  lime  in  an- 
other car  in  the  yards,  causing  the 
lime  to  burn  and  destroy  plaintiff's 
goods.  It  was  held  that  the  carrier's 
negligence,  If  It  was  negligent  in 
placing  plaintiffs  goods  near  the  oar 
of  lime,  was  the  proximate  cause  of 
the  destruction  of  the  goods.  Barnet 
v.  New  York  Cent.,  etc,  R.  Co.,  163 
NTS  874,  875. 

[b]  fives,  extraordinary  floods,  Ifr 
they  are  such  as  may  reasonably  be 
anticipated,  must  be  guarded  against, 
without  reference  to  the  lnfrequency 
of  their  occurrence.  Gulf,  etc.,  R. 
Co.  v.  Pomeroy,  67  Tex.  498,  3  SW 
722. 

[cj  Although  the  bin  of  lading 
under  which  the  property  is  shipped 
provided  that  the  .carrier  should  not 
be  liable  for  any  loss  caused  by 
flood,  the  rule  has  been  applied.  Cun- 
ningham v.  Pennsylvania  R.  Co.,  60 
Pa  Super.  609. 

96.  Cunningham  v.  Pennsylvania 
R.  Co.,  60  Pa.  Super.  609. 

Vt.  Empire  State  Cattle  Co.  v.  At- 
chison, etc.,  R.  Co.,  135  Fed.  135  [aft 
in  147  Fed.  457.  77  CCA  601  (210  U. 
S.  1,  28  SCt  607,  62  L.  ed.  931,  16 
AnnCas  70)1;  Smith  v.  Baltimore, 
etc.,  R.  Co.,  223  Pa.  118.  72  A  264. 

98.  Armstrong  v.  Illinois  Cent.  R. 
Co.,  26  Okl.  352,  109  P  216,  29  LRANS 
671. 

[a]  Thus  where  a  carrier  received 
a  car  of  organs  on  a  certain  day  in 
regular  course  of  business,  together 
with  seventy-four  other  cars,  the  act 
of  the  carrier  in  tendering  such  car 
on  the  following  day  with  the  others 
to  a  connecting  carrier  which  ac- 
cepted only  forty  of  them,  declining' 
the  others  on  account  of  its  Inability 
to  handle  them  because  of  a  flood,  did 
not  show  negligence  of  the  carrier 
contributing  to  the  damage  of  the 
organs  In  such  car  by  the  flood.  Arm- 
strong v.  Illinois  Cent.  R.  Co..  26  Okl. 
352.  109  P  216,  29  LRANS  671. 

[b]  fiwty  to  notify  oonslgaee.— In 
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Duty  to  dry  wet  goods.  Where  goods  are  wet 
by  an  extraordinary  flood,  the  carrier  may  still  be 
held  liable  for  damages  resulting  from  not  drying 
them  or  for  refusal  to  deliver  them  to  the  consignee 
for  drying  when  it  had  no  facilities  for  doing  so.*9 

Duty  to  remove  to  place  of  safety.  If  the  car- 
rier failed  to  act  promptly  on  an  alarm  of  impend- 
ing danger  by  a  rising  flood  to  a  carload  of  goods 
standing  on  a  sidetrack,  and  failed  to  have  the  car 
moved  to  a  place  of  safety  before  the  flood  reached 
such  a  height  that  it  was  impossible  to  move  it, 
and  the  goods  were  consequently  ruined,  the  com- 
pany is  liable  for  the  loss.1 

Duty  to  forward  by  another  route.  Where  the 
transportation  of  certain  goods  was  delayed  by 
the  unusually  high  waters,  and  it  did  not  appear 
that  the  carrier,  knowing  that  a  delay  would  result 
in  their  loss,  made  any  effort  to  send  them  by 
another  route,  it  was  held  liable.2 

Storms.  If  the  carrier,  after  becoming  aware  of 
a  storm  and  impending  danger  to  goods,  could,  by 
the  exercise  of  such  care  as  a  man  of  ordinary  pru- 
dence would  have  exercised  under  like  circum- 
stances, have  protected  the  goods  from  the  conse- 
quences of  the.  disaster  and  failed  so  to  do,  the  car- 
rier is  liable,  notwithstanding  the  storm  itself  was 
of  unprecedented  violence  and  could  not  have  been 
foreseen  at  the  time  of  the  negligent  delay,  and 
when  a  delivery,  by  the  exercise  of  due  care,  was 
possible.*  But  in  order  to  charge  a  common  car- 
rier with  goods  lost  in  an  unprecedented  storm, 
plaintiff  must  show  that  by  ordinary  prudence  it 
could  have  protected  the  goods  after  becoming 
aware  of  the  impending  danger.4 

Warning  by  weather  bureau  or  absence  of  such 
warning.  A  common  carrier  is  responsible  for  in- 
juries to  freight  by  a  flood,  where  at  the  date 
the  goods  were  delivered  the  officer  in  charge  of 
the  United  States  weather  bureau  notified  all  rail- 
road companies  of  the  coming  flood  and  warned 
them  to  guard  their  property  in  the  lowlands,  and 
the  carrier  exposed  the  goods  negligently  to  injury, 

Richmond,  etc.,  R.  Co.  v.  White,  88 
Oa.  805,  15  SB  802,  it  appeared  that 
a  part  of  the  goods  lost  in  a  flood 
had  arrived  at  their  destination  some 
time  before  but  that  the  carrier  had 
failed  to  give  the  consignees  notice 
of  their  arrival.  The  court  held  that. 
in  the  absence  of  any  custom,  the 
failure  to  give  notice  would  not  have 
been  imputed  to  the  carrier  as  negli- 
gence, but  that  as  a  custom  to  give 
notice  was  shown,  a  failure  to  give 
it  In  this  Instance  was  negligence 
which  would  render  the  carrier  liable. 
99.     Pearce   v.   The   Thomas  New. 


ton,  41  Fed.  106  (dry  goods):  The 
Steamboat  Lynx  v.  King,  12  Mo.  272, 
49  AmD  135  (grain);  Chouteaux  v. 
Leech.  18  Pa.  224,  57  AmD  602 
(furs). 

1.  Baltimore,  etc.,  R.  Co.  v.  Keedy, 
75  Md.  320,  23  A  643.  See  also  Pink- 
erton  v.  Missouri  Pac.  R.  Co.,  117 
Mo.   A.   288,  93   SW  849. 

9.  Chicago,  etc.,  R.  Co.  v.  Man- 
ning. 23  Nebr.  552,  37  NW  462. 

S.  International,  etc.,  R.  Co.  v. 
Bergman,   (Tex.  Civ.  A.)   64   SW  999. 

4.  International,  etc.,  N.  R.  Co.  v. 
Bergman,  (Tex.  Civ.  A.)  64  SW  999. 

5.  Wabash  R.  Co.  v.  Sharpe,  76 
Nebr.  424,  107  NW  758,  124  AmSR 
823 

el  National  Rice  Milling  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  132  La. 
616.  61  S  708,  AnnCasl914D  1099. 

7.  Woodward  v.  Illinois  Cent.  R. 
Co.,  30  P.  Cas.  No.  18,007,  1  Biss.  447. 

8.  Wolf  v.  American  Express  Co., 
43  Mo.  421.  97  AmD  406  and  note. 

9.  Porcher  v.  Northeastern  R.  Co., 


48  S.  C.  L.  181.  See  as  fully  support- 
ing this  doctrine  cases  supra  5  145 
note  97,  i  147  note  20.  Compare 
Pearson  v.  Duane,  4  Wall.  (U.  8.) 
606,  18  L.  ed.  447  (where  the  same 
principle  applied  as  to  *a  carrier  of 
passengers). 

10.  See  supra  9  145  note  95,  {  147 
note  17. 

11.  Spriggs  v.  Rutland  R.  Co.,  77 
Vt.  347.  60  A  143.  And  see  Phoenix 
Ins.  Co.  v.  Erie,  etc.,  Transp.  Co.,  117 
U.  S.  312,  6  SCt  750,  29  L.  ed.  878  (as 
sustaining  this  rule). 

12.  See  supra  5  129  et  seq. 

13.  Plcklin  v.  Wabash  R.  Co..  117 
Mo.  A.  221,  228.  93  SW  847  (where  It 
was  said:  "The  contention  that  the 
common  law  Is  not  followed  by  the 
Federal  courts  except  in  cases  con- 
trolled by  State  laws  and  that  as  this 
case  falls  within  the  purview  of  the 
interstate  commerce  law,  the  common 
law  should  not  be  followed,  requires 
no  further  notice  than  the  statement 
that  the  common  law  as  affecting  In- 
terstate shipments  is  distinctly  rec- 
ognised. In  Cau  v.  Texas,  etc.,  R.  Co., 
194  U.  S.  427,  24  SCt  663,  48  L.  ed. 
1068"). 

14.  Adams  Express  Co.  v.  Cron- 
lnger.  226  U.  S.  491.  33  SCt  148,  57 
L.  ed.  314,  44  LRANS  257  and  note 
(where  It  was  said:  "'What  Is  the 
liability  Imposed  upon  the  carrier? 
It  is  a  liability  to  any  holder  of  the 
bill  of  lading  which  the  primary  car- 
rier Is  required  to  issue  for  any  loss, 
damage  or  injury  to  such  property 
caused  by  it.'  or  by  any  connecting 
carrier  to   whom   the  goods   are   de- 


and  it  cannot  in  such  oase  plead  the  act  of  God 
as  a  defense.6  And  on  the  other  hand,  inaccuracy 
in  a  weather  bureau 's  forecast  is  no  defense,  where 
the  carrier  showed  no  reasonable  activity  to  pro- 
tect the  shipment  after  being  warned  of  the  im- 
pending flood.8 

Fire.  Although  goods  shipped  catch  fire  without 
the  carrier's  negligence,  yet  if  its  agents  do  not 
make  all  proper  "necessary  efforts  to  save  the  goods 
it  is  still  responsible  for  all  that  might  have  been 
saved,  and  for  any  portion  saved  the  carrier  is 
liable,  no  matter  what  afterward  becomes  of  it.' 

Cold  weather.  A  carrier  will  be  liable  for  loss 
or  injury  to  goods  caused  by  freezing  after  termi- 
nation of  the  transportation,  where  it  failed  prop- 
erly to  store  them  and  to  protect  them  against 
freezing  weather.8 

[i  163]  E.  Effect  of  Bight  of  Carrier  to  Refuse  to 
Receive  Goods.  According  to  some  decisions,  al- 
though the  carrier  may  have  a  reasonable  ground 
for  refusing  to  receive  goods  offered  for  transpor- 
tation, yet  if  it  does  receive  them  its  common-law 
liability  immediately  attaches,  and  it  can  exoner- 
ate itself  from  liability  only  by  showing  loss  by 
the  act  of  God  or  of  the  public  enemy,  or  by  the 
shipper's  negligence.'  As  already  shown,  however, 
the  decided  weight  of  authority  is  against  this  po- 
sition.10 

[$  164]  F.  Insurance  by  Carrier  against  Usual 
Risks  as  Affecting  Liability.  The  fact  that  the 
carrier  gets  the  goods  insured  against  the  usual 
risk  does  not  in  any  way  lessen  its  responsibility 
to  the  shipper,  but  rather  increases  its  means  of 
meeting  that  responsibility.11 

[i  165]  G.  Effect  of  Interstate  Commerce  Act 
and  Its  Amendments  on  Liability.  The  common- 
law  liability  imposed  on  common  carriers  as  out- 
lined in  preceding  sections  of  this  chapter"  is  ap- 
plicable to  interstate  as  well  as  to  intra-state  ship- 
ments.1* This  liability  is  neither  increased  nor 
diminished  by  the  Carmack  amendment.14 

[$  166]    H.    The  Louisiana  Doctrine.    The  pres- 

livered.  The  suggestion  that  an  ab- 
solute liability  exists  for  every  loss, 
damage,  or  Injury,  from  any  and 
every  cause,  would  be  to  make  such 
a  carrier  an  absolute  insurer  and  lia- 
ble for  unavoidable  loss  or  damage, 
though  due  to  uncontrollable  forces. 
That  this  was  the  Intent  of  Congress 
Is  not  conceivable.  To  give  such  em- 
phasis to  the  words,  'any  loss  or 
damage,'  would  be  to  Ignore  the  qual- 
ifying words.. 'caused  by  It.'  The  lia- 
bility thus  imposed  Is  limited  to  'any 
loss,  Injury  or  damage  caused  by  it 
or  a  succeeding  carrier  to  whom  the 
property  may  be  delivered,'  and 
plainly  implies  a  liability  for  some 
default  In  its  common-law  duty  as  a 
common  carrier");  Cleveland,  etc..  ft. 
Co.  v.  Hayes,  181  Ind.  87,  102  NE  34. 
103  NB  889  (holding  that  the  Car- 
mack  amendment  which  provides 
that  common  carriers  receiving  prop- 
erty for  interstate  shipment  shall  be 
liable  for  any  loss  or  injury  caused 
by  them  or  by  any  connecting  carrier 
does  not  hold  carriers  liable  for  In- 
juries caused  by  the  act  of  God  or  of 
the  public  enemy).  Contra  Missouri, 
etc.,  R.  Co.  v.  French,  (Okl.)  152  P 
591  (holding  that  by  the  Carmack 
amendment  to  the  interstate  Com- 
merce Act  of  Febr.  4.  1887  [24  U.  S. 
St.  at  L.  386  c  104  }  20]  as  amended 
by  Act  June  29,  1906  [84  U.  S.  St  at 
L.  596  c  3591  i  7]  congress  has  re- 
lieved carriers  of  interstate  ship- 
ments from  the  liability  of  insurers 
as  It  was  at  common  law,  and  the 
liability  imposed  on  such  carriers  Is 
limited  to  any  loss,  injury,  or  dam- 


e  and  note  number. 
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ent  provision  of  the  eivil  code  ia  to  the  effect  that 
earners  are  liable  for  loss  of  or  damage  to  goods 
intrusted  to  their  care,  unless  they  can  prove  that 
such  loss  or  damage  has  been  occasioned  by  acci- 
dental and  uncontrollable  events.11  A  few  deci- 
sions and  dicta  are  to  the  effect  that,  under  the  law 
of  this  state,  the  liability  of  the  carrier  is  the  same 
as  at  common  law.1*  But  an  early  decision  under 
the  code  of  1808,  which  differs  in  some  respects 
from  the  present  provision  holds  that  a  common 
carrier  is  not  to  be  held  to  the  same  strict  liability 
as  under  the  common  law;17  and  the  latest  authori- 


tative exposition  of  the  present  code. provision,  which 
reviews  all  the  previous  decisions  on  the  question, 
holds  that,  while  at  common  law  the  carrier  is 
considered  as  in  the  nature  of  an  insurer  for  loss 
by  fire,  unless  it  is  caused  by  lightning,  the  civil 
law  does  not  go  to  this  extent;  but,  on  the  other 
hand,  it  does  require  the  carrier  to  prove  the  pre- 
cise cause  of  the  fire;  that  it  was  impossible  for 
human  prudence  to  foresee  or  to  prevent  the  loss; 
and  that  no  act  of  imprudence  or  negligence  ia 
chargeable  to  the  carrier.1* 


Vm.    LIMITING   OB   EXTENDING   COMMON- LAW  LIABILITY  BY  OONTBAOT 


[$  167]  A.  Extending  Common-Law  Liability. 
By  .a  special  contract  the  carrier  may  extend  its 
eommon-law  liability  so  as  to  be  answerable  for 
loss  or  damage  for  which  it  would  not  be  account- 
able under  the  common-law  rule,  or  by  statute,1* 
provided  the  contract  is  not  in  conflict  with  the 
law.* 

[$  168]  B.  Limiting  Common-Law  Liability21— 
1.  Bight  to  Limit  Liability— a.  Statement  of 
General  Bale.  While  considerations  of  public  pol- 
icy have  been  potent  in  influencing  the  courts  to 
recognize  a  rule  of  liability,  in  the  case  of  com- 


mon carriers,  much  stricter  than  that  recognised  as 
applying  in  the  case  of  ordinary  bailees,  the  courts 
have  not  thought  it  necessary  to  deny  the  parties 
to  a  contract  of  carriage  the  right  to  exonerate 
the  carrier  from  its  extraordinary  liability,  where 
there  is  no  constitutional  or  statutory  provision 
forbidding  it,  and  the  general  proposition  has  been 
almost  universally  recognized  that  by  special  agree- 
ment, or  by  notice  to  the  shipper  acquiesced  in  by 
him,  the  common  carrier  may  limit  its  common- 
law  liability.22  And  it  is  stated  as  a  general  propo- 
sition in  a  great  number  of  decisions  that  the  coin- 


age caused  by  It  or  by  a  succeeding 
carrier  to  which  the  property  may  be 
delivered,  and  plainly  Implies  some 
default  In  it  or  some  negligence  on 
the  part  of  the  Initial  carrier  or  of 
some  connecting  line  over  which  the 
property  is  transported).  This  de- 
cision is  founded  on  a  misconstruc- 
tion of  Adams  Express  Co.  v.  Cron- 
Inger,  226  U.  S.  491,  23  SCt  148,  57 
L.  ed.  314,  44  LRANS  267  and  note, 
which  it  assumes  to  follow,  and  is 
obviously  erroneous.  Compare  infra 
{  173. 

15.  Rev.  Civ.  Code  <1870)  art  2754 
(which  provision  is  in  the  same  lan- 
guage as  the  provision  of  1808,  ex- 
cept that  the  word  "and"  is  substi- 
tuted for  the  word  "or"). 

16.  Pltre  v.  Offutt,  21  La.  Ann. 
679,  99  AmD  749:  Cramwell  v.  The 
Fanny  Fosdick.  15  La.  Ann.  437,  77 
AmD  190;  Thomas  v.  The  Morning 
Glory.  13  La.  Ann.  269.  71  AmD  609; 
Brousseau  v.  Hudson,  11  La.  Ann. 
427. 

17.  Hunt  v.  Norrls,  6  Mart.  (La.) 
176,  12  AmD  489. 

18.  Lehman  v.  Morgan's  Louis- 
iana, etc..  R.,  eta.  Co.,  116  La.  Ann. 
1.  38  S  873,  112  AmSR  259,  70  LRA 
662,  5  AnnCas  818  and  note.  And  see 
dictum  in  Darrall  v.  'Southern  Pac. 
Co..  47  La.  Ann.  1466.  1461,  17  S  884 
(where  the  court  said :  "Our  code  does 
not  impose  on  carriers  the  respon- 
sibility incident  to  the  relation  un- 
der the  common  law"). 

U.  Mass.— Gage  v.  Tirrell.  9  Allen 
299. 

Minn. — McCauley  v.  Davidson,  10 
Minn.  418,  13  Minn.  162. 

Miss. — Neal  v.  Saunderson,  10 
Miss.  572,  41  AmD  609,  (recognising 
the  rule). 

N.  Y.— Price  v.  Hartshorn,  44  N.  T. 
94,  4  AmR  646  (recognising  the  rule). 

S.  C. — Gartner  v.  Barnet,  4  8.  C.  L. 
488. 

Tenn. — Southern  Express  Co.  v. 
Glenn.  16  Lea  472,  1  SW  102. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Hicks,  (Civ.  A.)  158  SW  192. 

And  see  Morrison  v.  Davis.  20  Pa 
171.  57  AmD  695  (holding  that  the 
implication  from  loss  occasioned  by 
inevitable  accident  may  be  repelled 
by  evidence  that  the  carrier,  by  ad- 
vertisements and  circulars,  held  him- 
self out  to  insure  safe  delivery  with- 
out exception). 

[a]  Bote  applied. — (1)  The  mere 
fact  that  by  the  bill  of  lading  only 
one  of  the  common-law  exceptions  is 
preserved  will  not  give  rise  to  the 
Inference  that  other  exceptions  are 
not  to  be  relied  on.     Gage  v.  Tirrell, 


9  Allen  (Mass.)  299.  (2)  Where  in 
the  bill  of  lading  receipt  of  the  goods 
in  good  order  and  well  conditioned 
was  acknowledged,  and  it  was  agreed 
that  they  were  to  be  delivered  "in 
like  good  order  and  condition  .  .  . 
(unavoidable  damages  of  fire,  navi- 
gation and  collision  only  excepted)," 
It  was  held  that  the  common-law  lia- 
bility of  the  carrier  was  thereby  ex- 
tended to  all  loss  not  covered  by  the 
exceptions  specified.  McCauley  v. 
Davidson,  10  Minn.  418.  18  Minn.  162. 
(3)  General  language  as  to  deducting 
damage  or  deficiency  from  the 
charges  to  be  collected  should  be  lim- 
ited to  such  damage  as  the  carrier 
would  be  liable  for  under  the  common 
law,  and  should  not  be  held  to  con- 
stitute an  extension  of  the  carrier's 
liability.  Price  v.  Hartshorn,  44  N. 
T.  94,  4  AmR  645.  (4)  An  agreement 
in  the  bill  of  lading  to  deliver  the 
goods  at  destination,  no  exception 
being  made,  will  not  cut  off  the  com- 
mon-law exemptions.  Neal  v.  Saun- 
derson, 10  Miss.  572,  41  AmD  609. 

30.  St.  Louis,  etc..  R.  Co.  v. 
Hicks.  (Tex.  Civ.  A)  168  SW  192. 

SI.    Cross  references: 
Contract  imposing  duty  on  shipper  to: 

Load    and    unload    shipments    see 
supra  {  123  et  seq. 

Take  care  of  live  stock  in  transit 
see  supra  J  107  et  seq. 
Contractual  limitations  of  liability  by 

carriers  by  water  see  Shipping  [36 

Cyc  287  et  seq]. 
Limitation  of  liability  for  loss  or  in- 
Jury  caused   by  defective  cars  see 

supra  ii  92,  97. 
Operation  and  effect  of  contract  lim- 
iting liability  see  Infra  9!  241,  242. 
Right  of  carrier  to  limit  its  liability 

for  loss  or  Injury   to  its  own  line 

see  infra  Si   868-877. 
Right   of  one   of  several   connecting 

carriers  between  whom  partnership 

agreement  exists  to  limit  liability 

to  its  own  line  see  infra  S  904. 
Statutory    limitation    of    shipowner's 

liability  see  Shipping  [36  Cyc  279, 

407]. 

S3.  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  3  Wall.  107,  18  L. 
ed.  170;  New  Jersey  Steam  Nav.  Co. 
v.  Boston  Merchants'  Bank,  6  How. 
344,  12  L.  ed.  465;  Doyle  v.  Baltimore, 
etc.,  R  Co.,  126  Fed.  841  [aff  142  Fed. 
669.  74  CCA  246];  Selley  v.  The  Pa- 
cific, 21  F.  Cas.  No.  12,644,  Deady 
17.  1  Or.  409. 

Ala. — Louisville,  etc..  R.  Co.  v, 
Oden,  80  Ala.  38;  Barron  v.  Mobile, 
etc..  R.  Co.,  2  Ala.  A.  555.  66  S  862. 

Ark. — Kansas  City,  etc.,  R  Co.  v. 


Oakley,  116  Ark.  20,  170  SW  566; 
Chicago,  etc.,  R.  Co.  v.  Cotton,  87 
Ark.  339,  112  SW  742;  Chicago,  etc.. 
R.  Co.  v.  Slaughter,  84 'Ark.  423,  106 
SW  208.     But  see  supra  I  163. . 

Fla. — Atlantic  Coast  Line  R  Co. 
v.  Hinely-Stephens  Co.,  64  Fla.  175, 
60  S  749,  AnnCasl914B  999;  Atlantic 
Coast  Line  R  Co.  v.  Coachman.  69 
Fla.  ISO,  52  S  377.  20  AnnCas  1047 
(where  it  was  said,  however,  that 
contracts  limiting  the  common-law 
liability  of  carriers  are  not  favored 
by  the  courts) ;  Summerlin  v.  Sea- 
board Air  Line  R  Co.,  56  Fla.  687. 
47  S  557,  131  AmSR  164,  19  LRANS 
191;  Atlantic  Coast  Line  R  Co.  v. 
Dexter,  60  Fla  180,  39  S  634.  Ill  Am 
SR  116;  Clyde  SS.  Co.  v.  Burrows, 
36  Fla.  121,   18  S  249. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  Ja- 
cobs, 136  Ga.  113,  68  SB  1039;  Bran- 
non  v.  Atlantic  R  Co.,  4  Ga.  A  749, 
62  SB  468. 

Ida. — Mcintosh  v.  Oregon  R.,  etc, 
Co..  17  Ida.  100,  109,  106  P  66  [cit 
Cyc]. 

111. — Baltimore,  etc.,  R  Co.  v. 
Robs,    105    111.   A.   54. 

Ind. — Terre  Haute,  etc,  R  Co.  v. 
Sherwood,  132  Ind.  129,  31  NE  781, 
32  AmSR  239,  17  LRA  339;  Cleve- 
land, etc.,  R.  Co.  v.  Kennedy,  22  Ind. 
A.  698,  63  NE  1135:  Cleveland,  etc, 
R  Co.  v.  Heath,  22  Ind.  A.  47,  63  NE 
198. 

Kan.— Metx  v.  Chicago,  etc,  R.  Co., 
90  Kan.  460,  135  P  667;  Sprague  v. 
Missouri  Pac.  R.  Co.,  34  Kan.  347. 
8  P  465;  Kallman  v.  U.  S.  Express 
Co.,  3  Kan.  205. 

Ky. — Cincinnati  Southern  R  Co.  v. 
Potts.  10  Ky.  Op.  894;  Louisville, 
etc.,  R.  Co.  v.  Lockman,  9  Ky.  Op. 
817. 

La. — Thomas  v.  The  Morning 
Glory,  13  La.  Ann.  269,  71  AmD  509; 
Truxlllo  v.  Texas,  etc.,  R.  Co.,  7  La. 
A  (Orleans)  18. 

Me. — Young  v.  Maine  Cent.  R.  Co., 
113  Me.  113.  33  A  48. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97;  Hoad- 
ley  v.  Northern  Transp.  Co.,  115 
Mass.   304.  15  AmR  106. 

Mich. — Michigan  Cent.  R  Co.  v. 
Hale.  6  Mich.  243. 

Minn. — Rustad  v.  Great  Northern 
R  Co.,  122  Minn.  463,  142  NW  727; 
Ostroot  v.  Northern  Pac.  R.  Co.,  Ill 
Minn.  604,  127  NW  177;  Murphy  v. 
Wells,  99  Minn.   230.  108  NW  1070. 

Miss. — Newberger  Cotton  Co.  v. 
Illinois  Cent.  R.  Co.,  75  Miss.  303,  23 
S  186;  Chicago,  etc.,  R.  Co.  v.  Abels, 
60  Miss.  1017;  Whltesldes  v.  Thurl- 
klll,   20  Miss.  599,  51  AmlT    "    " 


Digitized  by 


K38«£le 


134     [IOC.  J.] 


CARRIERS 


[§§  168-169 


mon  carrier  may  by  contract  limit  its  liability,  ex- 
cept for  damages  or  loss  resulting  from  the  negli- 
gence of  the  carrier  or  its  agents  or  servants.21 
[4  169]    b.    Considerations  Authorizing  Relaxa- 


tion of  Common-Law  Doctrine.  Briefly  summarized 
the  reasons  assigned  for  permitting  common  car- 
riers to  limit  their  common-law  liability  by  con- 
tract are:     (1)     Changed  methods  and  conditions 


Ho. — Simmons  Hardware  Co.  v.  St 
Louis,  etc.  R  Co.,  140  Mo.  A.  130,  120 
SW  668;  Flcklln  v.  Wabash  R.  Co., 
117  Mo.  A.  221.  98  SW  847;  Dymock 
v.  Missouri,  etc.,  R  Co.,  64  Mo.  A. 
400. 

Mont. — Wall  v.  Northern  Pac.  R. 
Co.,  60  Mont.  122,  145  P  291;  Rose  v. 
Northern  Pac.  R.  Co.,  86  Mont.  70, 
88   P  767,    119  AmSR  886. 

N.  J. — Trenton  Pass  R.  Co.  v. 
Guarantors  Liability  Indemn.  Co..  60 
N.  J.  L.  246,  37  A  609,  44  LRA  218; 
Taylor  v.  Pennsylvania  R.  Co.,  8  N. 
J.  L.  J.   149. 

N.  T. — Mercantile  Mut.  Ins.  Co.  v. 
Calebs.  20  N.  Y.  173;  Wilcox  v.  Cor- 
wln,    60    Hun     425     [rev    on     other 

grounds  117  N.  Y.  600;  23  NE  165]; 
Coore  v.  Evans  14  Barb.  624;  Morl- 
arty  v.  Harden's  Express.  1  Daly 
227;  Bennett  v.  Virginia  Transfer 
Co..   80   Misc.   222,   140   NYS   1055. 

N.  C. — Lyon  v.  Atlantic  Coast  Line 
R.  Co..  166  N.  C.  143  81  SE  1;  Klme 
v.  Southern  R.  Co..  160  N.  C.  457.  76 
SE  509,  43  LRANS  617:  Capehart  v. 
Seaboard  etc.,  R.  Co.,  81  N.  C.  438, 
31  AmR  505.  See  J.  M.  Pace  Mule 
Co.  v.  Seaboard  Air  Line  R.  Co.,  160 
N.  C.  215,  221,  76  SE  513   [quot  Cyc]. 

Oh. — Davidson  v.  Graham,  2  Oh. 
St.  131;  Cincinnati,  etc..  R.  Co.  v. 
Berdan,  22  Oh.  CIr.  Ct.  326,  12  Oh. 
Cir.  Dec.  481;  American  Roofing  Co. 
v.  Memphis,  etc..  Packet  Co.,  8 
OhS&CP  490,  6  OhNP   146. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Zlckafoose,  39  Okl.  302.  136  P  406: 
Chicago,  etc.,  R.  Co.  v.  Conway,  34 
Okl.  356,  126  P  1110;  St.  Louis,  etc., 
R.  Co.  v.  Ladd,  33  Okl.  160,  124  P 
461;  Chicago,  etc..  R.  Co.  v.  Spears, 
31  Okl.  469,  122  P  228;  St.  Louis, 
etc.,  R.  Co.  v.  Young,  30  Okl.  C88, 
120  P  999;  Midland  Valley  R.  Co.  v. 
Exell,  29  Okl.  40,  116  P  163;  Mis- 
souri, etc.,  R.  Co.  v.  Hancock.  26  Okl. 
265,  i09  P  223;  Missouri,  etc.,  R.  Co. 
v.  Hancock,  26  Okl.  254,  109  P  220: 
St.  Louis,  etc..  R.  Co.  v.  Cake,  25 
Okl.  227,  105  P  322;  Chicago,  etc.,  R. 
Co.  v.  Wehrman,  25  Okl.  147,  105  P 
328:  Patterson  v.  Missouri,  etc.,  R. 
Co.,  24  Okl.  747,  104  P  31;  Missouri, 
etc.,  R.  Co.  v.  Davis.  24  Okl.  677,  104 
P  34,  24  LRANS  866;  St.  Louis,  etc., 
R.  Co.  v.  Copeland,  23  Okl.  837.  102 
P  104.  It  Is  to  be  noted  that  the 
contracts  Involved  In  the  above  de- 
cisions were  entered  Into  prior  to 
the  erection  of  the  territory  Into  a 
state.  Hence  the  decisions  of  the 
supreme  court  of  the  United  States 
controlled  In  the  construction  of 
such  contracts.  Since  the  erection 
of  the  state,  the  same  rule  must 
necessarily  obtain  as  to  Interstate 
shipments.  St.  Louis,  etc.,  R.  Co.  v. 
Bllby.  36  Okl.  689,  130  P  1089.  As 
regards  intra-state  shipments,  the 
rule  is  otherwise  because  of  consti- 
tutional provisions.  See  infra  }  171 
note  31   ft}.  „ 

Or. — Lacey  v.  Oregon  R.,  etc.,  Co.. 
63  Or.  696,  128  P  999;  Wells  v.  Great 
Northern  R.  Co..  69  Or.  165,  114  P 
92,   116   P  1070,   34    LRANS   818.   826. 

Pa. — Wolf  v.  Western  Union  Tel. 
Co.,  62  Pa.  88,  1  AmR  387;  American 
Express  Co.  v.  Sands.  66  Pa.  140: 
Farnham  v.  Camden,  etc.,  R.  Co.,  65 
Pa.  63-  Laingv.  Colder,  8  Pa.  479, 
49  AmD  633;  Fern  v.  Adams  Express 
Co.,  61  Pa.  Super.  204;  Pehn  Clothing 
Co.  v.  U.  S.  Express  Co..  48  Pa. 
Super.  620;  Menner  v.  Delaware,  etc.. 
Canal  Co.,  7  Pa.  Super.   136. 

S.  C. — Southern  R.  Co.  v.'  Kimball, 
103  S.  C.  366.  88  SE  14;  Swindler  v. 
Hllllard,  31  S.  C.  L.  286,  46  AmD  782. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Gilbert.  88  Tenn.  430,  12  SW  1018,  7 
LRA  162. 

Utah. — Homer  v.  Oregon  Short 
Line  R.  Co..  42  Utah  16,  128  P  522; 
Larsen  v.  Oregon  Short  Line  R.  Co., 
38    Utah    130,    110    P    988;    Benson   v. 


Oregon  Short  Line  R  Co.,  36  Utah 
241,  99  P  1072,  136  AmSR  1062,  19 
AnnCas  803. 

Vt. — Blumenthal  v.  Brainerd.  88 
Vt  402,  91  AmD  349;  Kimball  v. 
Rutland,  etc.,  R.  Co.,  26  Vt.  247,  62 
AmD  567. 

Va. — Virginia,  etc.,  R.  Co.  v.  Say- 
ers,  26  Gratt.    (67  Va.)  328. 

W.  Va. — Baltimore,  etc.,  R  Co.  v. 
Skeels.  3  W.  Va.  556. 

Wis. — Boorman  v.  American  Ex- 
press Co.,   21   Wis.   162. 

Wyo. — Oregon  Short  Line  R.  Co. 
v.  Blvth.  19  Wyo.  410,  118  P  649,  119 
P  875,  AnnCasl913E  288. 

Eng. — DeRothschlld  v.  Royal  Mall 
Steam  Packet  Co..  7  Exch.  734,  165 
Reprint  1146. 

[a]  There  lave  been  a  few  expres- 
sions of  opinion  contrary  to  this  prop- 
osition, (1)  as  In  Fish  v.  Chapman,  2 
Ga.  849,  46  AmD  393,  where  it  is 
said  that  the  common  carrier  is  lia- 
ble at  all  events  but  for  the  act  of 
God  and  of  the  king's  enemy,  and 
that  he  cannot  limit  or  vary  that 
liability;  (2)  and  in  Gould  v.  Hill,  2 
Hill  (N.  Y.)  623,  where  it  is  said 
that  a  common  carrier  cannot  limit 
his  common-law  liability  by  contract. 

(3)  [But  this  case  has  been  departed 
from  in  that  state  since  the  decision 
by  the  supreme  court  of  the  United 
States  in  New  Jersey  Steam  Nav.  Co. 
v.  Boston  Merchants'  Bank,  6  How. 
(U.  S.)  344,  12  L.  ed.  466;  Moore  v. 
Evans,  14  Barb.  (N.  Y.)  524;  Parsons 
v.   Monteath.   13  Barb.    (N.  Y.)   3531. 

(4)  In  Wilson  v.  Shulkln,  61  N.  C. 
375,  the  validity  of  a  contract  limit- 
ing the  carriers  common-law  liabil- 
ity waa_doubted. 


~[b]  lie  fact  that  by  charter  a 
railroad  company  is  made  liable  as 
a  common  carrier  does  not  prevent 
a  limitation  of  its  liability  by  con- 
tract. Michigan  Southern,  etc..  R 
Co.  v.  McDonough.  21  Mich.  165,  4 
AmR  466;  McMillan  v.  Michigan 
Southern,  etc.,  R.  Co..  16  Mich.  79, 
93  AmD  208;  Michigan  Cent.  R.  Co. 
v.  Hale.  6  Mich.  243;  Michigan  Cent. 
R.  Co.  v.  Ward.  2   Mich.   538. 

[c]      Historical  development.— 

Originally  carriers  were  insurers  of 
the  safety  of  the  goods  against 
every  loss  except  such  as  occurred 
by  an  act  of  God  or  of  the  public 
enemy,  and  any  contract  relieving 
them  of  any  part  of  that  obligation 
was  held  to  be  void.  Gradually  they 
have  been  permitted  to  contract  for 
exemption  from  some  of  their  lia- 
bility, and  public  policy  seems  now 
effective  only  to  the;  extent  of  pro- 
hibiting their  exemption  by  contract 
from  any  losses  occurring  by  reason 
of  their  negligence  or  the  negli- 
gence of  their  servants.  For  such 
losses  the  law  founded  on  public 
policy  still  holds  them  bound.  Tren- 
ton Pass.  R.  Co.  v.  Guarantors  Lia- 
bility Indem.  Co.,  60  N.  J.  L.  246,  87 
A  609,  44  LRA  213. 

S3.  U.  S. — Missouri  Pac.  R.  Co.  v. 
Harper.  201  Fed.  671.  121  CCA  671; 
George  N.  Pierce  Co.  v.  Wells,  189 
Fed.  661,  110  CCA  646  faff  236  U.  S. 
278,  35  SCt  351,  59  L.  ed.  5761; 
Ormsby  v.  Union  Pac.  R.  Co.,  4  Fed. 
706,  8  McCrary  48;  Leitch  v.  Union 
R.  Transp.  Co..  15  F.  Cas.  No.  8,224; 
Seller  v.  The  Pacific,  21  F.  Cas.  No. 
12,644,   Deady   17.   1   Or.   409. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Burton,  165  Ala.  425,  51  S  643;  Grey 
v.  Mobile  Trade  Co.,  65  Ala.  387.  28 
AmR  729;  South,  etc.,  Alabama  R. 
Co.  v.  Henleln,  62  Ala.  606.  23  AmR 
578;  Mobile,  etc.,  R.  Co.  v.  Jarboe. 
41  Ala.  644. 

Ariz. — Santa  Fe,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  Ariz.  186, 
108  P  467. 

Conn. — Candee  v.  New  York,  etc., 
R.  Co.,  73  Conn.  667,  49  A  17;  Coup- 
land  v.  Housatonic  R  Co.,  61  Conn. 
531.  23  A  870,  15  LRA  534;  Camp  v. 


Hartford,  etc..  Steamboat  Co.,  43 
Conn.  333;  Welch  v.  Boston,  etc..  R 
Co..  41  Conn.  333. 

Ga. — Central  of  Georgia  R.  Co.  v. 
City  Mills  Co.,  128  Ga.  841,  58  SE 
197;  Central  of  Georgia  R  Co.  v. 
Hall.  124  Ga.  322,  62  SE  679,  410  Am 
SR  170,  4  LRANS  898.  4  AnnCas  128. 

Hawaii. — Laupahoehoe  Sugar  Co. 
v.  Wilder  SS.  Co.,  11  Hawaii   261. 

111. — Ellison  v.  Adams  Express  Co.. 
245  IU.  410.  92  NE  277;  Merchants' 
Dltspatch  Transp.  Co.  v.  Leysor.  89 
111.  43;  Illinois  Cent.  R.  Co.  v.  Mor- 
rison. 19  111.  136;  Illinois  Cent.  R. 
Co.  v.  Jonte,  13  111.  A.  424. 

Ind. — Bartlett  v.  Pittsburgh,  etc., 
R.  Co..  94  Ind.  281;  Thayer  v.  St. 
Louis,  etc.,  R.  Co.,  22  Ind.  26,  85 
AmD- 409:  Indianapolis,  etc.,  R  Co. 
v.  Forsythe.  4  Ind.  A.  326,  29  NE 
1138. 

Kan. — Missouri  Valley  R.  Co.  v. 
Caldwell.  8  Kan.  244. 

La. — Newman  v.  Smoker  26  La. 
Ann.  80S;  Roberts  v.  Riley,  16  La, 
Ann.   108,   77  AmD  183. 

Me. — Hlx  v.  Eastern  SS.  Co.,  107 
Me.  357,  78  A  879;  Gerry  v.  Amer- 
ican Express  Co.,  100  Me,  619,  62  A 
498;  Fisher  v.  Boston,  etc.,  R.  Co., 
99  Me.  338,  59  A  532,  105  AmSR 
283,  68  LRA  390;  Morse  v.  Canadian 
Pac.  R.  Co.,  97  Me.  77,  53  A  874; 
Fillebrown  v.  Grand  Trunk  R.  Co., 
55    Me.    462,    92   AmD    606. 

Mass. — Squire  v.  New  York  Cent 
R.  Co.,  98  Mass.  239,  93  AmD  162; 
Buckland  v.  Adams  Express1  Co.,  97 
Mass.  124,  93  AmD  68;  Ellis  v. 
American   Tel.    Co.,   13   Allen    234. 

Minn. — O'Malley  v.  Great  North- 
em  R  Co.,  86  Minn.  880,  90  NW  974. 

Miss. — Southern  Express  Co.  v. 
Hunnlcutt,  54  Miss.  566,  28  AmR 
386. 

Mo. — Dawson  v.  St  Louis,  etc..  R 
Co.,  76  Mo.  614;  Rice  v.  Kansas  Pac 
R  Co.,  63  Mo.  314;  Craycroft  v. 
Atchison,  etc.,  R  Co..  18  Mo.  A.  487; 
Klrby  v.  Adams  Express  Co.,  2  Mo. 
A.    369. 

N.  H — Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  614. 

N.  J.— Russell  v.  Erie  R.  Co.,  70 
N.  J.  L.  808.  59  A  150.  67  LRA  433. 
1  AnnCas  672. 

N.  Y. — Belger  v.  Dlnsmore,  61  N. 
Y.  166,  10  AmR  575;  Penn  v.  Buffalo, 
etc.,  R.  Co.,  49  N.  Y.  204,  10  AmR 
355:  Blossom  v.  Dodd,  43  N.  Y.  264. 
3  AmR  701;  Dorr  v.  New  Jersey 
Steam  Nav.  Co..  11  N.  Y.  485.  61 
AmD  126;  Stedman  v.  Western 
Transp.  Co.,  48  Barb.  97;  Moore  v. 
Evans,  14  Barb.  624;  Sunderland  v. 
Westcott,  32  N.  Y.  Super.  260.  40 
HowPr  468;  Stoddard  v.  Long  Island 
R.  Co.,  7  N.  Y.  Super.  180;  Landsberg 
v.  Dlnsmore,  4  Daly  490;  Mercantile 
Mut.  Ins.  Co.  v.  Chase,  1  E.  D.  Smltb 
115;   Slocum  v.   Fairchlld,  7   Hill   292. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Barrett,  86  Oh.  St.  448;  Gaines  v. 
Union  Transp.,  etc.,  Co.,  28  Oh.  St 
418;  Graham  v.  Davis,  4  Oh.  St.  362, 
62  AmD  286;  .Davidson  v.  Graham,  2 
Oh.    St.    131. 

Okl.— St.  Louis,  etc.,  R.  Co.  v.  Phil- 
lips, 17  Okl.   264,  87  P  470. 

Pa. — Allam  v.  Pennsylvania  R 
Co.,  183  Pa.  174,  38  A  709.  39  LRA 
535;  Farnham  v.  Camden,  etc..  R.  Co.. 
65  Pa.  53;  Bingham  v.  Rogers,  6 
Watts  &  S.  496,  40  AmD  581;  Leh  v. 
Delaware,  etc.,  R.  Co.,  30  Pa.  Super. 
396. 

S.  C. — Walllngford  v.  Columbia, 
etc.,  R.  Co..  26  S.  C.  258,  2  SE  19: 
Baker  v.  Brlnson.  43  S.  C.  L.  201. 
67  AmD  648;  Swindler  v.  Hllllard. 
31  S.  C.   L.  286,  45  AmD  732. 

Tenn. — Mobile,  etc,  R  Co.  v. 
Brownsville  Livery,  etc..  Co.,  123 
Tenn.  298,  130  SW  788. 

Utah. — Houtl  v.  Union  Pac  R.  Co_ 
33  Utah  176,  93  P  489,  17  LRANS 
628. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  tltli 
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CARRIERS 


[10  C.  J.]     135 


of  transportation  f  (2)  the  right  of  every  citizen 
to  control  his  own  affairs  and  to  make  snoh  con- 
tracts in  relation  to  his  property  as  may  seem 
beneficial  to  him;25  (3)  the  absence  of  any  inter- 
est the  public  can  have  in  requiring  the  responsi- 
bility of  insurance  to  accompany  the  service  of 
transportation,  in  the  face  of  a  special  agreement 
for  its  relinquishment;2*  (4)  the  great  hardship  on 
the  carrier  in  certain  special  cases,  where  goods  of 
great  value  were  delivered  to  it  without  notice 
of  their  character,  and  where  loss  happened  by 
sheer  accident,  without  any  possibility  of  fraud 
or  collusion  on  its  part,  such  as  by  collisions  at 
sea,  accidental  fire,  etc.,"  and  (5)  the  fact  that 
the  relaxation  of  the  rule  enables  the  carrier  to 
reduce  its  rates  of  compensation,  thus  proportion- 


ately relieving  the  transportation  of  produce  and 
merchandise  from  some  of  the  burden  with  which 
it  is  loaded.*8 

[$  170]  c.  Effect  of  Special  Constitutional  and 
Statutory  Provisions— (1)  State  Constitutional  or 
Statutory  Provisions — (a)  In  General.  Statutes 
authorizing  carriers  to  limit  their  liability  by 
express  contract  do  not  affect  the  operation  of  the 
general  rule.29 

[$  1711  (b)  Provisions  Forbidding  Limitation  of 
Liability.  In  some  of  the  states  carriers  are 
expressly  prohibited  from,  limiting  their  liability 
by  contract,  and  any  attempted  limitation  will 
therefore  be  void.31  And  as  against  suoh  a  consti- 
tutional or  statutory  prohibition,  it  is  immaterial 
that  there  is  a  consideration  for  the  limitation  of 


W.  Va.— -Baltimore,  etc.,  R  Co.  v. 
Skeels.  3  W.  Va.  656. 

Wis. — Ullman  v.  Chicago,  etc,  R. 
Co„  112  Wis.  1B0,  88  NW  41. 

The  question  of  the  reasonable- 
ness of  the  contract  and  its  vadlllty 
when  the  effect  is  to  limit  liability 
(or  negligence  will  be  herea-fter  con- 
sidered.     See   infra  Jt   194. 

S4.  Murphy  v.  Wells,  99  Minn. 
230.  231,  108  NW  1070  (where  the 
court  said:  "As  methods  and  condi- 
tions of  transportation  changed,  the 
very  reason  or  the  rule  necessitated 
its  alteration  so  as  to  permit  certain 
modifications,  by  contract,  of  the 
common-law  rule  for  the  mutual  ad- 
vantage of  both  the  carrier  and  the 
public*). 

SB.  Michigan  Cent.  R.  Co.  v.  Hale, 
6  Mich.  242,  262  (where  Martin.  C. 
J.,  said:  "Paramount  considerations 
of  public  policy  secure  to  every  man 
the  right  to  regulate  his  own  affairs, 
in  his  own  way.  and  to  make  such 
contracts  respecting  his  property  as 
he  may  regard  to  be  advantageous, 
If  he  violate  no  law;  and  it  matters 
very  little  whether  the  carrier  be 
denominated  "public"  or  'common,'  or 
anything  else,  so  long  as  his  pri- 
mary obligation,  and  that  which 
really  characterises  his  employment, 
via,  to  carry  for  all  persons  Indif- 
ferently, exists.  The  carrier  Is  al- 
ways bound  to  transport  the  prop- 
erty intrusted  to  him  under  the 
common-law  liability,  if  not  walve'd, 
or  in  the  absence  of  any  contract; 
but  if  the  person  dealing  with  him 
thinks  it  to  be  for  his  interest  to 
make  a  contract,  whereby  he  agrees 
to  hold  the  carrier  to  a  less  degree 
of  liability,  or  If  he  choose  to  become 
his  own  insurer,  and  can  thereby  ob- 
tain more  advantageous  rates  of 
freights,  or  any  other  benefit,  why 
may  he  not  be  allowed  to  do  so? 
What  principle  of  public  policy,  su- 
perior to  that  which  secures  to  ewery 
citizen  the  right  to  control  his  own 
affairs,  is  contravened,  or  what  law 
is  violated  by  him,  in  making  the 
contract?  He  renounces  the  benefit 
of  a  liability  which  the  law  author- 
izes him  to  Insist  upon;  and  by  this 
renunciation,  which  is  voluntary, 
and  can  never  be  compulsory,  the 
carrier  Is  relieved  from  such  liabil- 
ity. This  is  the  result  of  his  act  and 
volition,  as  much  as  of  the  carrier; 
and  if  we  hold  that  he  can  not  do 
this  because  of  the  benefit  to  the 
can-ier  accruing  from  it,  we  must 
deny  to  all  who  have  property  to 
transport,  if  sent  forward  by  a  car- 
rier, the  ordinary  rights  of  choice 
and  power  to  contract  which  belong 
to  every  man  In  every  other  Instance. 
Such  a  doctrine  we  think  to  be  *an 
unwarrantable  restriction  upon  trade 
and  commerce,  and  a  most  palpable 
invasion  of  personal  rights' ''). 

88.  York  Mfg.  Co.  v.  Illinois  Cent. 
R.  Co..  3  Wall.  (U.  S.)  107,  18  L.  ed. 
170. 

87.  New  York  Cent  R  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  857,  21 
L.  ed.  627. 

8B..  New  York  Cent.  R.  Co.  v. 
Lockwood,  17  Wall.  (U.  S.)  357,  21 
L.  ed.  627.  I 


89.  Southern  Express  Co.  v.  Han- 
aw,  134  Oa.  445,  67  SK  944,  137  Am 
SR  227;  Central  of  Georgia  R  Co.  v. 
Hall,  124  Ga.  322,  52  SB  679,  110 
AmSR  170,  4  LRANS  898,  4  AnnCas 
128. 

30.  Cross  reference  i  Effect  of  such 
provisions  on  the  -validity  of  contracts 
requiring  shipper  to  accompany  and 
care  for  live  stock  see  supra  J  112. 

31.  Iowa. — Winn  v.  American  Ex- 
press Co.,  149  Iowa  269,  128  NW  1668; 
Wlsecarver  v.  Chicago  R.  Co.,  141 
Iowa  121,  119  NW  632;  Siemonsma  v. 
Chicago,  etc.,  R.  Co.,  137  Iowa  607, 
115  NW  230;  Powers  v.  Chicago,  etc., 
R  Co.,  130  Iowa  615,  105  NW  346: 
Davis  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  744,  49  NW  77;  Hart  v.  Chicago, 
etc.,  R.  Co.,  69  Iowa  485,  29  NW  697; 
Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  J229,  29  AmR 
476-  McCoy  v.  Keokuk,  etc.,  R.  Co., 
44  Iowa  424;  Brush  v.  Sabula,  etc., 
R.  Co.,  43  Iowa  654;  McDaniel  v.  Chi- 
cago, etc.,  R  Co.,  24  Iowa  412. 

Ky. — Lewis  v.  Louisville,  etc.,  R. 
Co.,  135  Ky.  361,  122  SW  184,  25 
LRANS  938,  21  AnnCas  527;  Cincin- 
nati, etc.,  R.  Co.  v.  Sanders,  118  Ky. 
115,  80  SW  488.  26  KyL  2333:  Ohio, 
etc.,  R  Co.  v.  Tabor.  98  Ky.  603,  32 
SW  168,  17  KyL  568;  Illinois  Cent 
R.  Co.  v.  Radford,  64  SW  611,  23 
KyL  886;  Cincinnati,  etc.,  R.  Co. 
v.   Graves,   62   SW   961,   21   KyL  684. 

Nebr. — Wabash  R  Co.  v.  Sharp©.  76 
Nebr.  424,  107  NW  758.  124  AmSR 
823;  Pennsylvania  Co.  v.  Kennard 
Glass,  etc..  Co.,  59  Nebr.  435.  81  NW 
872;  Chicago,  etc.,  R.  Co.  v.  Gardiner. 
61  Nebr.  70,  -70  NW  608;  Atchison, 
etc^,  R.  Co.  v.  Lawler,  40  Nebr.  356,  58 
NW  968;-  St.  Joseph,  etc.,  R.  Co.  v. 
Palmer,  38  Nebr.  463,  56  NW  957,  22 
LRA  335;  Missouri  Pac.  R.  Co.  v. 
Vandeventer,  28  Nebr.  222,  41  NW 
998.  3  LRA  129;  Atchison,  etc.,  R  Co. 
v.  Washburn,  6  Nebr.  117. 

N.  M. — Atchison,  etc.,  R.  Co.  v. 
Rodgers,  16  N.  M.  120.  112  P  805. 

Tex. — Missouri  Pac  R.  Co.  v.  In- 
ternational Mar.  Ins.  Co.,  84  Tex.  149, 
19  SW  459:  Missouri  Pac.  R  Co.  v. 
Sherwood.  84  Tex.  125,  19  SW  455.  17 
LRA  643;  Gulf,  etc..  R  Co.  v.  Tra- 
wick.  68  Tex.  314,  4  SW  567,  2  AmSR 
494;  Houston,  etc.,  R.  Co.  v.  Burke, 
55  Tex.  323;  Southern  Kansas  R  Co. 
v.  Hughey.  (Civ.  A.)  182  SW  361; 
Great  Northern  R.  Co.  v.  Boge,  (Civ. 
A.)    169    SW    1093;    St.    Louis,    etc.. 


R  Co.  v.  Franklin,  (Civ.  A)  129 
SW  181  (construing  L.  [1907]  pp 
557-558);   Head  v.   Pac.   Express  Co., 


(Civ.  A.)  126  SW  682;  Chicago,  etc., 
R  Co.  v.  Mitchell.  (Civ.  A.)  85  SW 
286;  International,  etc.,  R  Co.  v. 
Parish,  18  Tex.  Civ.  A.  130,  43  SW 
1066;  Gulf,  etc.,  R.  Co.  v.  Wood,  (Civ. 
A.)  30  SW  716. 

Va. — Southern  Express  Co.  v. 
Keeler,  109  Va.  469,  469,  64  SE  38 
(where  the  court  said:  "It  was  the 
manifest  purpose  of  the  [Virginia 
statute]  ...  to  relegate  him  to 
bis  common  law  rights  and  respon- 
sibilities, independent  of  contract"); 
Chesapeake,  etc.,  R.  Co.  v.  Pew,  109 
Va.  288.  64  SE  35  (where  the  court 
said  that  the  effect  of  the  Virginia' 


Code  1904,  |  1294c,  providing  that  no 
contract  shall  exempt  a  common  car- 
rier from  the  liability  of  a  common 
carrier  which  would  exist  had  no 
contract  been  made  or  entered  into 
Is  to  relegate  the  carrier  to  its  com- 
mon-law liability  in  cases  where  no 
contract  relating  thereto  was  made). 

[a]  Otherwise  expressed.— "The 
liability  of  carriers  must  be  meas- 
ured according  to  the  common-law 
rule  without  regard  to  special  con- 
tracts." Union  Pac.  R.  Co.  v.  Met- 
calf.  50  Nebr.  452.  460,  69  NW  961. 

[b]  Applications  of  rule. — (l)  stat- 
utes prohibiting  carriers  from  limit- 
ing their  common-law  liability  apply 
to  shipments  of  live  stock.  Gulf, 
etc.,  R.  Co.  v.  Trawick,  68  Tex.  314, 
4  SW  567,  2  AmSR  494;  Pecos,  eta, 
R.  Co.  v.  Morrison,  (Tex.  Civ.  A.)  169 
SW  1098.  (2)  A  stipulation  that  the 
shipper  will  not  hold  the  company 
responsible  for  any  damage  that  may 
result  because  of  heat,  suffocation, 
or  other  results  of  stock  being 
crowded  in  the  cars,  and  that  any 
injury  or  damage  to'  the  stock  while 
In  transit  shall  be  presumed  to  have 
resulted  from  overloading,  for  which 
the  company  shall  in  no  respect  be 
liable,  Is  clearly  In  violation  of  the 
statute  which  forbids  a  carrier  from 
limiting  its  liability  otherwise  than 
as  It  exists  at  common  law.  South- 
ern Kansas  R.  Co.  v,  Hughey,  (Tex. 
Civ.  A.)  182  SW  361.  (3)  A 
statute  which  forbids  a  carrier  to 
limit    its    common-law    liability    ap- 


plies to  a  contract  requiring  a  ship- 
per to  shower  live  stock.  Pecos  R. 
Co.  v.  Morrison,  (Tex.  Civ.  A.)  169 
SW    1098. 

[c]  Liability  for  delay.— Under  a 
statute  providing  that  no  contract 
shall  exempt  any  railway  company 
from  the  liability  of  a  carrier,  the 
liability  of  a  carrier  to  transport  a 
shipment  with  reasonable  despatch 
cannot  be  avoided  or  limited  by  con- 
tract of  shipment,  and,  where  live 
stock  is  accepted  for  shipment,  the 
shipper  Is  -not  debarred  from  a  re- 
covery for  an  unreasonable  delay  be- 
cause the  contract  of  shipment 
stipulated  that  the'  carrier  should  not 
be  responsible  for  damages  arising 
out  of  any  delay.  Siemonsma  v.  Chi- 
cago, etc..  R  Co.,  137  Iowa  607,  115 
NW  230. 

[d]  Seasonable  time  to  remove. — 
In  view  of  Const.  8  196,  forbidding  a 
common  carrier  to  contract  for  relief 
from  Its  common-law  liability,  a  com- 
mon carrier  cannot  by  any  stipula- 
tion in  the  contract  or  bill  of  lading 
reduce  Its  liability  as  an  Insurer  of 
the  safety  of  goods  until  the  con- 
signee has  had  a  reasonable  time  to 
remove  them  after  their  arrival. 
Lewis  v.  Louisville,  etc.,  R  Co..  135 
Ky.  361,  122  SW  184,  26  LRANS  938 
and  note,  21  AnnCas  627  and  note. 

[e]  Xn  Kansas  a  provision  of  a 
contract  made  by  a  railroad  company 
with  a  shipper  to  transport  stock  or 
other  property  from  one  point  to  an- 
other In  this  state,  that  changes  or 
limits  the  common-law  liability  of 
the  company  as  a  common  carrier, 
except  where  made  as  provided   by 

Digitized  by  VjOXjVlVr 


136     [IOC.  J.] 


CARRIERS 


[§§  171-172 


liability  in  a  reduced  rate  of  transportation.32  It 
has  been  held,  however,  that  constitutional  and 
statutory  provisions  of  this  character  are  not  in- 
tended to  prevent  freedom  of  contract  as  to  mat- 
ters merely  incidental  to  the  contract  of  transpor- 
tation and  not  peculiar  or  necessary  to  it.33  So 
also  it  has  been  held  that  such  provisions  have  no 
application  where  loss  or  injury  occurs  after  the 
carrier's  liability  as  such  has  terminated  and  where 
its  only  responsibility  is  that  of  a  wharfinger  or 
warehouseman.34  And  the  statutory  prohibition 
does  not  extend  to  a  contract  exempting  a  railroad 
company  from  liability  for  buildings  erected  on 
its  right  of  way  by  its  permission  and  destroyed 
by  negligence  in  the  operation  of  its  road.38 

Interstate  shipments.  Before  the  enactment  of 
the  -  Carmack  amendment  it  was  held  that  these 
statutes  were  applicable  to  interstate  as  well  as  to 
intra-state  shipments,36  except  where,  as  is  the  case 
in  some  statutes,  an  intent  is  indicated  that  they 
are  to  be  restricted  in  their  application  to  intra- 
state shipments.87  As  will  be  shown,  however,  in 
the  following  section,  the  so-called  Carmack  amend- 
ment has  entirely  nullified  the  effect  of  these  stat- 
utes so  far  as  interstate  and  certain  foreign  ship- 
ments are  concerned,  although  of  course  it  is  in- 
operative as  regards  intra-state  shipments.38 


[$  172]  (2)  The  Oarmack  Amendment.  The  Car- 
mack amendment,  the  provisions  of  which  are  set 
out  in  the  notes  hereto,3*  has  had  a  far-reaching 
effect  on  the  right  of  the  common  carrier  to  limit 
its  liability  for  interstate  and  certain  other  ship 
ments  by  special  contract.  The  rule  deduced  by  the 
supreme  court  of  the  United  States  f  roin  a  consid- 
eration of  this  statute  and  adopted  by  the  state 
courts  in  conformity  therewith  is  that  the  Carmack 
amendment  supersedes  all  the  policies  and  constitu- 
tional or  statutory  regulations  of  a  particular  state 
on  the  subject  of  limited  liability  contracts,  so  far 
as  interstate  shipments  are  concerned.40  This,  it  was 
said  in  the  leading  case  on  the -subject,  results  from 
its  general  character,  embracing  as  it  does  the 
subject  of  the  liability  of  the  carrier  under  a  bill 
of  lading  which  he  is  required  to  issue,  and  limit- 
ing his  power  to  secure  himself  by  rule,  regula- 
tion, or  contract.  "Almost  every  detail  of  the  sub- 
ject is  covered  so  completely  that  there  can  be  no 
doubt  'but  that  Congress  intended  to  take  posses- 
sion of  the  subject  and  supersede  all  state  regula- 
tion with  reference  to  it. ' ' 41  The  purpose  of  this 
statute  was  to  obtain  uniformity  of  obligation  and 
liability  which  because  of  the  great  diversity  of 
judicial  and  legislative  holding  was  in  the  absence 


regulation  or  order  of  the  board  of 
railroad  commissioners,  Is  void.  St. 
Louis,  etc.,  R.  Co.  v.  Sherlock,  69 
Kan.  23,  51  P  899;  St.  Louis,  etc.,  R. 
Co.  v.  Trlbbey,  6  Kan.  A.  467,  50  P 
468;  Atchison,  etc.,  R.  Co.  v.  Rodgers, 
16  N.  M.  120,  113  P  805. 

[f]  In  Oklahoma,  the  constitution 
provides  that  all  rights,  charges, 
classifications,  rules,  and  regulations 
adopted  or  acted  on  by  any  such  com- 
pany Inconsistent  with  those  pre- 
scribed by  the  commission  within  the 
scope  of  Its  authority  shall  be  unlaw- 
ful and  void.  The  commission  has 
not  prescribed  any  such  rule  for  the 
entering  into  of  such  contracts  rela- 
tive to  Intra-state  shipments,  and  It 
has  accordingly  been  held  that  con- 
tracts entered  into  between  a  shipper 
'and  a  carrier  relating  to  an  Intra- 
state shipment  limiting  the  common- 
law  liability  of  the  carrier  for  safe 
carriage  of  property,  even  though 
such  contract  Is  supported  by  a  con- 
sideration and  fairly  entered  into 
between  the  shipper  and  the  carrier, 
is  void.  St.  Louts,  etc..  R.  Co.  v. 
Bilby,  36  Okl.  689,  130  P  1089. 

32.  Chicago,  etc.,  R.  Co.  v.  Solan, 
169  U.  8.  133,  18  SCt  289.  42  L.  ed. 
688;  Illinois  Cent.  R.  Co.  v.  Radford, 
64  SW  611.  23  KyL  886. 

S3.  Chicago,  etc.,  R.  Co.  v.  Schuldt, 
66  Nebr.  43,  92  NW  162.  See  also 
supra  5  112. 

34.  In  re  Clarksville,  94  Fed.  201. 

35.  Orlswold  v.  Illinois  Cent.  R. 
Co..  90  Iowa  266,  57  NW  843,  24  LRA 
647. 

36.  Solan  v.  Chicago,  etc.,  R.  Co., 
96  Iowa  260,  63  NW  692,  58  AmSR 
430,  28  LRA  718  [a«  169  U.  8.  133, 
18  SCt  289,  42  L.  ed.  688];  McDanlel 
v.  Chicago,  etc..  R.  Co.,  24  Iowa  412; 
Union  Pac.  R.  Co.  v.  Vincent.  68  Nebr. 
171,  78  NW  457.  And  see  Adams 
Express  Co.  v.  Cronlnger,  226  U.  S. 
491,  600,  83  SCt  148,  57  L.  ed.  314,  44 
LRANS  267  (where  the  court  said: 
"Until  Congress  has  legislated  upon 
the  subject,  the  liability  of  such  a 
carrier  [of  interstate  shipments]  ex- 
ercising its  calling  within  a  particu- 
lar State,  although  engaged  in  the 
business  of  Interstate  commerce,  for 
loss  or  damage  to  such  property,  may 
be  regulated  by  the  law  of  the  State. 
Such  regulations  would  fall  within 
that  large  class  of  regulations  which 
It  Is  competent  for  a  State  to  make 
in  the  absence  of  legislation  by  Con- 
gress, growing  out  of  the  territorial 


Jurisdiction  of  the  State  over  such 
carriers  and  its  duty  and  power  to 
safeguard  the  general  public  against 
acts  of  misfeasance  and  nonfeasance 
committed  within  Its  limits,  although 
interstate  commerce  may  be  Indi- 
rectly affected"). 

37.  Texas,  etc.. '  R.  Co.  v.  Rich- 
mond. 94  Tex.  671,  63  SW  619;  Mis- 
souri Pac.  R.  Co.  v.  Sherwood,  84 
Tex.  125.  19  SW  465,  17  LRA  643; 
Gulf,  etc..  R.  Co.  v.  Gatewood.  79 
Tex.  89,  14  SW  913,  10  LRA  419  and 
note;  Texas,  etc.,  R.  Co.  v.  Payne, 
16  Tex.  Civ.  A.  68,  38  SW  366;  At- 
chison, etc.,  R.  Co.  v.  Bryan,  (Tex. 
Civ.  A.)  28  SW  98-  Missouri  Pac.  R. 
Co.  v.  Harris,  1  Tex.  A.  Civ.  Cas. 
i  1267. 

[a]  In  case  of  foreign  shipments 
the  carrier  has  the  unrestricted  right 
to  limit  its  liability,  and,  where  the 
shipper  delivers  his  freight  for  for- 
eign transportation  and  the  bill  of 
lading  limits  the  carrier's  liability, 
the  limitations  are  enforceable.  Tex- 
arkana,  etc.,  R.  Co.  v.  Brass.  (Tex. 
Civ.  A.)  175  SW  778;  Houston  East, 
etc.,  R.  Co.  v.  Inman,  (Tex.  Civ.  A.) 
134  SW  276. 

38.  See  infra  5  172. 

39.  "That  any  common  carrier, 
railroad,  or  transportation  company 
receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point 
in  another  state  shall  issue  a  receipt 
or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  there- 
of for  any  loss,  damage,  or  Injury 
to  such  property  caused  by  It  or  by 
any  common  carrier,  railroad,  or 
transportation  company  to  which  said 
property  may  be  delivered  or  over 
whose  line  or  lines  such  property 
may  pass,  and  no  contract,  receipt, 
rule,  or  regulation  shall  exempt  such 
common    carrier,    railroad,    or    trans- 

Eortation  company  from  the  liability 
ereby  Imposed:  Provided,  That 
nothing  In  this  section  shall  deprive 
any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of 
action  which  he  has  under  existing 
iaw.  That  the  common  carrier,  rail- 
road, or  transportation  company  Is- 
suing such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the 
common  carrier,  railroad,  or  trans- 
portation company  on  whose  line  the 
loss,  damage,  or  injury  shall  have 
been  sustained  the  amount  of  such 
loss,  damage,  or  injury,  as  it  may  be 
required    to    pay    to    the    owners    of 


such  property,  as  may  be  evidenced 
by  any  receipt,  judgment,  or  tran- 
script thereof."  Act  June  29.  1906 
(34  U.  S.  St.  at  L.  595  c  3591  «  7). 
See  also  supra  I  42.     See  infra  I  172. 

40.  U.  S. — Missouri,  etc..  R.  Co.  v. 
Harrlman,  227  U.  S.  657,  33  SCt  397, 
57  L.  ed.  690;  Chicago,  etc.,  R.  Co.  v. 
Latta,  226  U.  S.  619,  33  SCt  155.  67 
L.  ed.  328;  Chicago,  etc..  R.  Co.  t. 
Miller,  226  U.  S.  613,  33  SCt  155,  67 
L.  ed.  323;  Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491.  S3  SCt  148, 
67  L.  ed.  314.  44  LRANS  257  and 
note. 

Kan. — Metx  v.  Chicago,  etc..  R.  Co.. 
90  Kan.  460,  135  P  667. 

Ky. — Adams  Express  Co.  v.  Cook. 
162  Ky.  592.  172  SW  1096;  Robinson 
v.  Louisville,  etc.,  R.  Co.,  160  Ky.  2S5, 
1.69  SW  831. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Mounts,  44  Okl.  359.  144  P  1036. 

S.  C. — Elliott  v.  Atlantic  Coast 
Line  R.  Co.,  94  S.  C.  129,  76  SE  8I«. 
77  SE  718. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Brackett- 
Fielder  Mill,  etc..  Co.,  (Civ.  A.)  162 
SW  1191;  Pacific  Express  Co.  v.  Ross, 
(Civ.  A.)  164  SW  340. 

But  see  Berger-Crittendon  Co.  t. 
Chicago,  etc.,  R.  Co.,  169  Wis.  26*. 
150  NW  496  (a  case  decided  since 
the  United  States  supreme  court  de- 
cisions cited  In  this  note,  and  ap- 
pears to  be  squarely  in  conflict  with 
the  rule  enunciated  by  those  deci- 
sions and  no  allusion  is  made  to 
them);  Coy  v.  St.  Louis,  etc.,  R.  Co.. 
186  Mo.  A.  408.  172  SW  44«  (which 
also  seems  to  be  In  conflict  with  the 
rule  stated  in  the  text). 

[a]  The  leading1  oaae  Is  Adams 
Express  Co.  v.  Cronlnger,  226  U.  S. 
491,  33  SCt  148.  67  L.  ed.  314.  44  LRA 
NS   257. 

[b]  For  state  and  lower  federal 
court  decisions  to  the  contrary  and 
decided  before  Adams  Express  Co.  v. 
Cronlnger.  226  U.  S.  491,  33  SCt  148. 
67  L.  ed.  314,  44  LRANS  257.  see 
Latta  v.  Chicago,  etc.,  R.  Co.,  173 
Fed.  850.  97  CCA  198  [aff  184  Fed. 
987  mem;  106  CCA  664  mem  (rev  on 
other  grounds  226  U.  S.  519.  33  SCt 
165.  67  L.  ed.  328)];  Walthen  v. 
Louisville,  etc.,  R.  Co.,  7  La.  Ann. 
226,  227;  Atchison,  etc.,  R.  Co.  v. 
Rodgers,  16  N.  M.  120,  113  P  805. 

41.  Adams  Express  Co.  v.  Cronln- 
ger, 226  U.  S.  491,  33  SCt  148,  57  L. 
ed.  314.  44  LRANS  257. 

"Only  the  silence  of  Congress  au- 
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of  sneh  statute  impossible.4*  It  being  shown  that 
the  right  of  the  carrier  to  limit  its  liability  by 
special  contract  in  respect  of  interstate  shipments 
depends  entirely  on  the  provisions  of  the  Carmack 
amendment,  the  next  question  for  consideration  is, 
to  what  extent,  if  any,  can  the  carrier  so  limit  this 
liability.  Before  this  question  was  authoritatively 
settled  by  the  United  States  supreme  court  there 
was  great  diversity  of  view  in  the  state  courts. 
According  to  some  decisions  the  effect  of  the  Car- 
mack  amendment  was  to  render  void  every  limita- 
tion of  the  common-law  liability  of  a  common  car- 
rier in  respect  of  interstate  shipment,41  while 
others  interpreted  the  act  as  designed  to  accom- 
plish no  other  purpose  than  to  take  away  the 
right  a  common  earner  had  under  the  common  law, 
in  most  jurisdictions  in  this  country,  of  stipulating 
that  its  responsibility  as  a  carrier  ceased  on  deliv- 
ery of  the  shipment  in  good  order  and  without 
unreasonable  delay  to  a  connecting  carrier.44     The 

thorlses  the  exercise  of  the  police 
power  of  the  State  upon  the  subject 
of  such  contracts.  But  when  Con- 
gress acted  In  such  a  way  as  to  man- 
ifest a  purpose  to  exercise  Its 
conceded  authority,  the  regulating 
power  of  the  State  ceased  to  exist." 
Adams  Express  Co.  v.  Cronlnger,  226 
0.  S.  4»1.  COS,  33  SCt  148,  67  L.  ed. 
314.  44  LHANS  367.  To  same  effect 
Michigan  Cent  R.  Co.  v.  Vreeland, 
»7  U.  S.  E9.  33  SCt  192,  67  L.  ed.  417, 
AnnCasl914C  176;  Mondu  v.  New 
York,  etc..  R.  Co..  223  U.  S.  1.  32  SCt 
169.  66  L.  ed.  327.  38  LRANS  44; 
Southern  R.  Co.  v.  Reid,  222  U.  S. 
424.  32  SCt  140.  66  L.  ed.  267;  North- 
ern Pac.  R.  Co.  -v.  Washington.  222 
U.  S.  376.  82  SCt  160.  66  L.  ed.  237. 

4ft.  Adams  Express  Co.  v.  Cronln- 
ger, 826  U.  S.  491,  83  SCt  148,  67  L. 
ed.  314.  44  LRANS  267  (where  it  was 
said  by  the  lata  Justice  Lurton: 
"Prior  to  that  amendment,  the  rule 
of  a  carrier's  liability  for  an  inter- 
state shipment  of  property,  as  en- 
forced in  both  federal  and  state 
courts,  was  either  that  of  the  general 
common  law  as  declared  by  state 
courts  and  enforced  by  the  federal 
courts  throughout  the  United  States 
or  that  determined  by  the  supposed 
public  policy  of  the  particular  state, 
or  that  prescribed  by  statute  law 
of  the  particular  state.  Neither  uni- 
formity of  obligation  nor  liability 
was  possible  until  Congress  should 
deal  with  the  subject  The  situation 
was  well  depicted  by  the  Supreme 
Court  of  Georgia  in  Southern  Pac. 
To.  v.  Crenshaw,  6  Ga.  A.  676,  687, 
63  SB  866.  where  the  court  said: 
"Some  states  allowed  carriers  to  ex- 
empt themselves  from  all  or  a  part 
of  the  common  law  liability,  by  rule, 
regulation,  or  contract;  others  did 
not;  the  federal  courts  sitting  in  the 
various  States  were  following  the 
local  rule,  a  carrier  being  held  liable 
In  one  court  when  under  the  same 
.state  of  facts  he  would  be  exempt 
from  liability  In  another;  hence  this 
branch  of  interstate  commerce  was 
being  subjected  to  such  a  diversity 
of  legislative  and  judicial  holding 
that  It  was  practically  Impossible  for 
a  shipper,  engaged  in  a  business  that 
extended  beyond  the  confines  of  his 
own  State,  or  a  carrier  whose  lines 
were  extensive,  to  know  without  con- 
siderable Investigation  and  trouble, 
and  even  then  oftentimes  •  with  but 
little  certainty,  what  would  be  the 
carrier's  actual  responsibility  as  to 
goods  delivered  to  It  for  transporta- 
tion from  one  State  to  another.' "). 

48.  St  Louis  Southwestern  R.  Co. 
▼.  Mitchell.  101  Ark.  289,  142  8W  168. 
17  LRANS  646:  St  Louis,  etc..  R.  Co. 
v.  Pape.  100  Ark.  269,  140  SW  266; 
St  Louis,  etc..  R.  Co.  v.  Dunn,  94 
Ark.  407.  127  SW  464.  It  was  held, 
however,  that  the  statute  does  not 
prevent  a  carrier  of  cattle  from  one 
state  to  another  to  exempt  Itself  by 
contract  from  liability  until  the  cat- 


supreme  court  of  the  United  States,  however,  has 
settled  all  doubts  on  the  question  by  declaring  that 
"the  liability  imposed  by  the  statute  is  the  liabil- 
ity imposed  by  the  common  law  upon  a  common 
carrier,  and  may  be  limited  or  qualified  by  special 
contract  with  the  shipper,  provided  the  limitation 
or  qualification  be  just  and  reasonable,  and  does 
not  exempt  from  loss  or  responsibility  due  to  neg- 
ligence. ' ' **  This  construction  of  the  statute  has  of 
course  been  followed  by  the  state  courts.49  How- 
ever, the  Carmack  amendment  and  the  decisions  of 
the  supreme  court  of  the  United  States  construing 
and  applying  that  legislation  do  not  change  or 
affect  the  laws  of  a  state  with  relation  to  contracts, 
obligations,  and  liabilities  of  carriers  in  regard  to 
shipments  which  are  exclusively  intra-state. 

[J  173]  (3)  Acts  of  March  4, 1915,  and  of  August 
9,  1916.  A  subsequent  act  of  congress48  expressly 
forbade  any  limitation  of  liability  by  the  carrier  for 
loss  or  injury  to  an  interstate  shipment  of  goods  or 


tie  are  loaded  on  Its  cars,  slnoe  a 
carrier  need  not  take  possession  of 
property  before  the  same  is  placed 
on  Its  cars  for  transportation.  St. 
Louis,  etc..  R.  Co.  v.  Jones,  98  Ark. 
537,  126  SW  1025,  137  AmSR  99; 
Chicago,  etc..  R.  Co.  v.  Miles,  92  Ark. 
573,  123  SW  775,  124  SW  1043:  Kan- 
sas City  Southern  R.  Co.  v.  Carl,  91 
Ark.  97,  121  SW  932,  134  AmSR  56; 
St.  Louis  Southwestern  R.  Co.  v. 
Grayson.  89  Ark.  164.  115  SW  933; 
Louisville,  etc..  R.  Co.  v.  Warfleld,  6 
Oa.  A  550,  65  SE  308:  Holland  v. 
Chicago,  etc.,  R.  Co.,  139  Mo.  A.  702, 
123  SW  987;  Blackmer,  etc.,  Pipe  Co. 
v.  Mobile,  etc.,  R.  Co.,  137  Mo.  A.  479, 
119  SW  1;  Southern  Pac.  R.  Co.  v. 
Meadors,  (Tex.  CIv.  A)  129  SW  170. 

44.  Mass. — Bernard  v.  Adams  Ex- 
press Co.,  205  Mass.  264,  91  NE  325, 
28  LRANS  293,  18  AnnCas  351. 

Mo. — McElvain  v.  St.  Louis,  etc.,  R. 
Co..   161    Mo.  A    126.   131    SW  736. 

N.  J. — Travis  v.  Wells.  79  N.  J.  L. 
83.  74  A  444. 

N.  T. — Greenwald  v.  Barrett,  199 
N.  T.  170,  92  NE  218,  36  LRANS 
971. 

Utah. — Laraen  v.  Oregon  Short 
Line  R.  Co.,  38  Utah  ISO.  110  P  983. 

W.  Va. — Fielder  v.  Adams  Express 
Co..  69  W.  Va.  188,  71  SE  99. 

45.  Missouri,  etc.,  R.  Co.  v.'  Harrl- 
man,  227  U.  S.  657,  672,  33  SCt  397. 
57  L.  ed.  690;  Adams  Express  Co.  v. 
Cronlnger.  226  U.  S.  491.  83  SCt  148, 
57  L.  ed.  314.  44  LRANS  257. 

46.  Kansas  City,  etc.,  R.  Co.  v. 
Oakley.  115  Ark.  20,  170  SW  566;  U. 
S.  Express  Co.  v.  Cohn.  108  Ark.  116, 
157  SW  144:  Hunt  v.  St.  Louis,  etc., 
R.  Co.,  187  Mo.  A.  639.  173  SW  61; 
Cook  ▼.  Northern  Pac.  R.  Co..  32  N. 
D.  340,  166  NW  867,  LRA1916D  345; 
St.  Louis,  etc.,  R.  Co.  v.  Cox,  40  Okl. 
258,  138  P  144;  St.  Louis,  etc,  R.  Co. 
v.  Zlckafoose.  39  Okl.  302,  135  P  406. 

47.  Keithley  v.  Lusk,  190  Mo.  A. 
468.  177  SW  766;  Bast  v.  Piatt  56 
Pa,  Super.  618. 

[a]  What  la  lntra-state  shipment. 
—where  an  agreement  .concerning 
further  transportation  over  the  line 
of  a  connecting  carrier  was  made 
after  the  goods  had  reached  the  state 
of  Arkansas,  and  they  were  to  be 
transported  only  to  another  point  In 
that  state,  the  local  laws  govern,  as 
the  shipment  Is  Intra-state.  Keithley 
V.  Lusk,  190  Mo.  A.  458.  177  SW  766. 

48.  [a]  The  act  known  as  the 
Oummins  Act  provides:  -  "That  any 
common  carrier,  railroad,  or  trans- 
portation company  subject  to  the  pro- 
visions of  this  Act  receiving  property 
for  transportation  from  a  point  In  one 
State  or  Territory  or  the  District  of 
Columbia  to  a  point  in  another  State. 
Territory,  District  of  Columbia,  or 
from  any  point  in  the  United  States 
to  a  point  In  an  adjacent  foreign 
country  shall  issue  a  receipt  or 
bill  of  lading  therefor,  and  shall 
be  liable  to  the  lawful  holder  thereof 
for    any     loss,    damage,    or    injury 


to  such  property  caused  by  It  or 
by  any  common  carrier,  railroad) 
or  transportation  company  to  which 
such  property  may  be  delivered 
or  over  whose  line  or  lines  such 
property  may  pass  within  the  United 
States  or  within  an  adjacent  foreign 
country  when  transported  on  a 
through  bill  of  lading,  and  no  con- 
tract, receipt,  rule,  regulation,  or 
other  limitation  of  any  character 
whatsoever,  shall  exempt  such  coin-" 
mon  carrier,  railroad,  or  transporta- 
tion company  from  the  liability 
hereby  Imposed;  and  any  such  com- 
mon carrier,  railroad,  or  transports' 
tion  company  so  receiving  property 
for  transportation  from  a  point  in 
one  State,  Territory,  or  the  District 
of  Columbia  to  a  point  in  another 
State  or  Territory,  or  fr6m  a  point 
In  a  State  or  Territory  to  a  point  In 
the  District  of  Columbia,  or  from  any 
point  In  the  United  States  to  a  point 
In  an  adjacent  foreign  country,  or 
for  transportation  wholly  within  a 
Territory  shall  be  liable  to  the  law- 
ful holder  of  said  receipt  or  bill  of 
lading  or  to  any  party  entitled  to 
recover  thereon,  whether  such  receipt 
or  bill  of  lading  has  been  Issued  or 
not,  for  the  full  actual  loss,  damage, 
or  Injury  to  such  property  caused  by 
It  or  by  any  such  common  carrier, 
railroad  or  transportation  company 
to  which  such  property  may  be .  de- 
livered or  over  whose  line  or  lines 
such  property  may  pass  within  the 
United  States  or  within  an  adjacent 
foreign  country  when  transported  on 
a  through  bill  of  lading,  notwith- 
standing any  limitation  of  liability, 
or  limitation  of  the  amount  of  re» 
covery  or  representation  or  agree- 
ment as  to  value  In  any  such  receipt 
or  bill  of  lading,  or  in  any  contract, 
rule,  regulation,  or  in  any  tariff  filed 
with  the  Interstate  Commerce  Com-, 
mission;  and  any  such  limitation, 
without  respect  to  the  manner  or 
form  in  which  It  is  sought  to  be 
made  is  hereby  declared  to  be  un-. 
lawful  and  void:  Provided,  however. 
That  if  the  goods  are  hidden  from 
view  by  wrapping,  boxing,  or  other 
means,  and  the  carrier  Is  not  noti- 
fied as  to  the  character  of  the  goods, 
the  carrier  may  require  the  shipper 
to  specifically  state  in  writing  the 
value  of  the  goods,  and  the  carrier 
shall  not  be  liable  beyond  the  amount 
so  specifically  stated.  In  which  case 
the  Interstate  Commerce  Commission 
may  establish  and  maintain  rate* 
for  transportation,  dependent  upon 
the  value  of  the  property  shipped  as 
specifically  stated  In  writing  by  the 
shipper.  Such  rates  shall  be  pub- 
lished as  are  other  rate  schedules: 
Provided  further.  That  nothing  in 
this  section  shall  deprive  any  holder 
of  such  receipt  or  bill  of  lading  of 
any  remedy  or  right  of  action  which 
he  has  under  the  existing  law."  Sec 
2.  That  this  Act  shall  take  effect  and 
be  In  force  from  ninety  days  after 
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to  goods  shipped  from  the  United  States  to  an  adja- 
cent foreign  country.  Up  to  this  time  there  has 
been  only  one  decision  in.  which  the  statute  was 
considered,  and  this  merely  holds  that  it  does  not 
affect  rights  of  action  accruing  under  former  stat- 
utes.4* A  later  amendment  apparently  restored  to 
a  large  extent  the  operation  of  the  Carmack  amend- 
ment as  it  had  been  judicially  construed.*9  * 

[v  174]  2.  How  Limitation  of  Liability  Effected— 
a.  In  the  United  States — (1)  Introductory  State- 
ment. The  general  rule  is  that  a  common  carrier 
cannot  relieve  itself  from  any  part  of  its  common- 
law  liability  for  the  loss  or  injury  of  property 
carried  by  it,  except  by  express  or  implied  con- 
tract with  the  shipper.90  In  the  absence  of  a  con- 
tract limiting  liability,  the  full  liability  as  at  com- 
mon law  attaches."1     Also,  if  the  alleged  special 


Its  passage.  38  U.  S.  St  at  L.  pp 
1196.  1197,  o  176. 

49.  Southern  R.  Co.  v.  Bynum. 
(Ala.)   69  S  820. 

49V4-  la]  This  amendment  sub- 
stitutes for  the  first  proviso  in  the 
Cummins  Act,  supra  note  48,  the  fol- 
lowing: "Provided,  however,  that  the 
provisions  hereof  respecting  liability 
for  full  actual  loss,  damage,  or  Injury, 
notwithstanding  any  limitation  of 
liability  or  recovery  or  representa- 
tion or  agreement  or  release  as  to 
value,  and  declaring  any  such  limi- 
tation to  be  unlawful  and  void,  shall 
not  apply,  first,  to  baggage  carried 
on  passenger  trains  or  boats,  or 
trains  or  boats  carrying  passengers; 
second,  to  property,  except  ordinary 
live  stock,  received  for  transporta- 
tion concerning  which  the  carrier 
shall  have  been  or  shall  hereafter  be 
expressly  authorized  or  required  by 
order  of  the  Interstate  Commerce 
Commission  to  establish  and  main- 
tain rates  dependent  upon  the  value 
declared  in  writing  by  the  shipper  or 
agreed  upon  in  writing  as  the  re- 
leased value  of  the  property.  In 
which  case  such  declaration  or  agree- 
ment shall  have  no  other  effect  than 
to  limit  liability  and  recovery  to  an 
amount  not  exceeding  the  value  so 
declared  or  released,  and  shall  not, 
so  far  as  relates  to  values,  be  held  to 
be  a  violation  of  section  ten  of  this 
Act  to  regulate  commerce,  as 
amended;  and  any  tariff  schedule 
which  may  be  filed  with  the  commis- 
sion pursuant  to  such  order  shall 
contain  specific  reference  thereto  and 
may  establish  rates  varying  with  the 
value  so  declared  or  agreed  on;  and 
the  commission  is  hereby  empowered 
to  make  such  order  In  cases  where 
rates  dependent  on  and  varying  with 
declared  or  agreed  values  would,  in 
Its  opinion,  be  just  and  reasonable 
under  the  circumstances  and  condi- 
tions surrounding  the  transportation. 
The  term  'ordinary  live  stock'  shall 
include  all  cattle,  swine,  sheep, 
goats,  horses,  and  mules,  except  such 
as  are  chiefly  valuable  for  breeding, 
racing,  show  purposes,  or  other  spe- 
cial uses:"  39  U.  S.  St.  at  L.  p  441 
O  3D1.  "     " 

60.  Carpenter  v.  Baltimore,  etc., 
R.  Co..  22  Del.  IB,  64  A  2G2;  Michigan 
Cent.  R.  Co.  v.  Hale,  6  Mich.  243: 
Russell  v.  Chicago,  etc.,  R.  Co.,  37 
Mont.  1,  94  P  488;  Nelson  v.  Great 
Northern  R.  Co.,  28  Mont.  297,  72  P 
642;    American   Roofing   Co.   v.    Mem- 

Shis,  etc..  Packet  Co.,  8  OhS&CP  490, 
OhNP  146.  See  also  infra  5  175. 
Compare  Heckel  v.  Brlnker,  19  Pa. 
Dist.  777  (where  It  was  said  that 
where  there  is  no  contract  with  the 
shipper  for  exemption  from  common- 
law  liability  in  any  respect,  none  will 
be  Implied). 

[a]  Xn  Illinois  a  statute  provides 
that,  when  a  railroad  company  wishes 
to  limit  its  common-law  liability 
as  a  common  carrier  of  freight,  it 
must  have  its  contract  In  writing 
(none  of  It  in  print)  and  signed  by 
the    owner    or   shipper   of   the    goods 


or  property  to  be  carried.  Chicago, 
etc..  R.  Co.  v.  Hull.  76  111.  A.  408. 

51.  Mcintosh  v.  Oregon  R.,  etc., 
Co.,   17  Ida.  100,  10B  P  66. 

SB.  Carpenter  v.  Baltimore,  etc., 
R.  Co.,  22  Del.  16.  64  A  252. 

63.  See  Infra  f   185. 

64.  U.  S.— Michigan  Cent.  R  Co. 
v.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  297;  New  Jersey  Steam 
Nav.  Co.  v.  Merchants'  Bank,  6  How. 
344,  12  L.  ed.  466;  Inman  v.  Sea- 
board Air  Line  R.  Co.,  169  Fed. 
960;  Doyle  v.  Baltimore,  etc.,  R.  Co., 
126  Fed.  841  [aft  142  Fed.  669,  74 
CCA  245]:  Ormsby  v.  Union  Pac.  R. 
Co.,4  Fed.  706,  2  McCrary  48:  Ayres 
v.  Western  R.  Corp.  2  F.  Cas.  No. 
689,  14  Blatchf.  9;  Seller  v.  The  Pa- 
cific. 21  F.  Cas.  No.  12.644,  Deady 
17,  1  Or.  409. 

Ala. — Southern  Express  Co.  v. 
Armstead,  5.0  Ala.  360;  Southern  Ex- 
press Co.  v.  Crook,  44  Ala.  468,  4 
AmR  140:  Mobile,  etc..  RI  Co.  v.  Jar- 
boe,  41  Ala.  644;  Steele  v.  Townaend, 
37  Ala.   247,   79  AmD  49. 

Conn. — Peck  v.  Weeks,  34  Conn. 
146;  Derwort  v.  Loomer,  21  Conn. 
246;  Hale  v.  New  Jersey  Steam  Nav. 
Co.,  16  Conn.  639,  39  AmD  898. 

Fla. — Atlantic  Coast  Line  R.  Co. 
v.  Coachman,  69  Fla.  130,  52  S  377, 
20    AnnCas    1047. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  Ga.  75,  61  SE  1111; 
Rome  R.  Co.  v.  Sullivan,  14  Ga.  277; 
Fish  v.  Chapman,  2  Ga.  349,  46  AmD 
393. 

Hawaii. — See  dictum  in  Pow  Kee 
v.    Wilder    SS.    Co.,    9    Hawaii    57. 

111. — Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co.,  260  111.  396,  95  NE  492; 
Illinois  Cent.  R.  Co.  v.  Frankenberg, 
54  111.  88,  6  AmR  92;  Western 
Transp.  Co.  v.  Newhall,  24  111.  466, 
76   AmD   760. 

Ind. — Indianapolis,  etc..  R.  Co.  v. 
Cox,  29  Ind.  360,  95  AmD  640;  Evans- 
vllle,  etc.,  R.  Co.  v.  Toung,  28  Ind. 
516. 

Kan. — St.  Louis,  etc.,  R  Co.  v. 
Trtbbey,   6   Kan.   A.  467,   60  P  458. 

Ky. — Chesapeake,  etc,  R,  Co.  v. 
O'Gara,   144  Ky.   561,  139  SW  803. 

La. — New  Orleans  Mut.  Ins.  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  20  La. 
Ann.  302;  Roberts  v.  Riley,  16  La. 
Ann.  103,  77  AmD  183;  Baldwin  v. 
Collins.  9  Rob.  468. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co..  31  Me.  228,  50  AmD  659. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333;  Barney  v.  Pren- 
tiss, 4  Harr.  &  J.  317,  7  AmD  670. 

Mass. — Gott  v.  Dinsmore,  111  Mass. 
45;   Buckland  v.  Adams  Express  Co., 

97  Mass.  12<4,  93  AmD  68;  Judson  v. 
Western  R.  Corp.,  6  Allen  486,  83  Am 
D  646. 

Mich. — McMillan  v.  Michigan 
Southern,    etc.,    R.   Co.,    16    Mich.    79. 

98  AmD  208;  Michigan  Cent.  R.  Co. 
v.  Hale,  6  Mich.  243;  American 
Transp.  Co.  v.  Moore,  5  Mich.   386. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Wel- 
ner.  49  Miss.   725. 

Nebr. — Atchison,  etc.,  R.  Co.  v. 
Miller.   16   Nebr.   661,  21   NW   461. 


contract  is  in  writing,  it  must  be  expressed  in  such 
manner  and  form  as  to  be  understood  by  a  per- 
son of  average  intelligence,  or  if  not  so  expressed 
it  must  be  explained  to  the  person  to  be  bound, 
unless  he  himself  has  such  knowledge  of  the  sub- 
ject as  will  enable  him  to  understand  the  meaning 
of  the  writing.62 

[y  175]  (2)  Notice— (a)  In  General.  Contrary 
to  the  English  doctrine,5"  it  has  always  been  -the 
rule  in  the  United  States  that  a  common  carrier 
cannot  limit  its  common-law  liability  merely  by 
giving  a  particular  notice  to  the  shipper,  or  by  a 
general  notice  to  the  public,  although  such  latter 
notice  is  brought  to  the  knowledge  of  the  shipper. 
In  either  case,  according  to  the  great  weight  of 
authority,  there  must  be  express  assent  on  the  part 
of  the  shipper  to  render  the  limitation  binding," 

N.  H. — Moses  v.  Boston,  etc.,  R. 
Co.,  32  N.  H  623,  64  AmD  381:  Moses 
v.  Boston,  etc.,  R.  Co.,  24  N.  H.  71, 
56    AmD    222. 

N.  J. — Hill  v.  Adams  Express  Co.. 
80  N.  J.  L.  604,  77  A  1073  [aff  82 
N.  J.  L.  873.  81  A  8591;  Hayes  v. 
Adams  Express  Co.,  74  N.  J.  L.  687, 
65  A  1044  [aff  73  N.  J.  L.  106,  62  A 
2841;  Russell  v.  Erie  R.  Co..  70  N.  J. 
L.  808.  69  A  160,  67  LRA  433,  1  Ann 
C»s   672. 

N.  Y. — Blossom-  v.  Dodd.  43  N.  T. 
264.  8  AmR  701;  Dorr  v.  New  Jersey 
Steam  Nav.  Co..  11  N.  T.  485.  62 
AmD  125;  Fibel  v.  Livingston.  64 
Barb.  179:  Slocum  v.  FaTrchlld.  7 
Hill  292:  Cole  v.  Goodwin,  19  Wend. 
251,  32  AmD  470  and  note;  Hollister 
v.  Nowlen,  19  Wend.  234,  32  AmD 
455. 

Oh. — Gaines  v.  Union  Transp.,  etc. 
28  Oh.  St.  418;  Davidson  v.  Graham, 
2  Oh.  St.  131;  Jones  v.  Voorhees.  10 
Oh.  145:  Union  Mut.  Ins.  Co.  t.  In- 
dianapolis R.  Co..  1  Disn.  480,  12  Oh. 
Dec.  (Reprint)  746:  Mack  v.  Great 
Western  Despatch  Co.,  3  Oh.  Clr.  Ct 
36.  2  Oh.  Clr.  Dec  22. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Copeland,  23  Okl.  837.  102  P  104. 

Or. — McGregor  v.  Oregon  R.  Co., 
50  Or.  527.  93  P  466,  14  LRANS  668. 

S.  C. — Faulk  v.  Columbia,  etc,  R 
Co..  82  S.  C.   369.   64  SE  383. 

Tenn. — Walker  v.  Sklpwith,  Meigs 
602,  33  AmD  161. 

Tex. — Ryan  v.  Missouri,  etc,  R 
Co.,   65  Tex.    IS. 

vt. — Wlnchell  v.  National  Express 
Co.,  64  Vt  15,  23  A  728:  Blumenthal 
v.  Brainerd,  38  Vt.  402,  91  AmD  349; 
Kimball  v.  Rutland,  etc.,  R.  Co.,  26 
Vt.  247  62  AmD  567;  Farmers',  etc. 
Bank  v.  Champlaln  Transp.  Co.,  23 
Vt.    186.    56  AmD  68. 

W.  Va. — Brown  v.  Adams  Express 
Co..  16  W.  Va.  812. 

"Although  a  common  carrier  nray 
limit  his  common  law  liability  by 
special  contract  assented  to  by  the 
consignor  of  the  goods,  an  unsigned 
general  notice  printed  on  the  back 
of  the  receipt  does  not  amount  to 
such  contract,  though  the  receipt 
with  such  notice  on  it  may  have  been  ■ 
taken  by  the  consignor  without  dis- 
sent" American  Roofing  Co.  v. 
Memphis,  etc.,  Packet  Co..  8  OhSACP 
490,  5  OhNP  146  [quot  Syllabus  of 
Michigan  Cent.  R  Co.  v.  Mineral 
Springs  Mfg.  Co..  16  Wall.  (U.  S.) 
318.  21  L.  ed.  2971. 

[a]  The  faet  that  consignor  has 
previously  aooepted  contracts  re- 
stricting carrier's  liability  In  a  cer- 
tain manner  will  not  amount  to  a 
contract  limiting  liability  In  a  par- 
ticular case  in  the  absence  of  express 
assent.  McMillan  v.  Michigan  South- 
ern, etc.,  R.  Co.,  16  Mich.  79,  93  AmD 
208. 

[b]  Mere  knowledge  by  shipper 
that  carrier  usually  stipulated 
against  liability. — The  fact  that  the 
shipper  knew  that  the  defendant  com- 
pany always  inserted  stipulations  in 
Its  receipts  and  bills  of  lading  lim- 
iting its  liability  will  not  release  the 
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and  the  burden  of  proving  such  assent  is  on  the 
earner,53  the  question  being  one  of  fact  for  the 
jury  to  determine  by  evidence  aliunde.8*  Notwith- 
standing the  notice,  the  owner,  it  is  said,  has  a 
right  to  insist  that  the  carrier  shall  receive  and 
carry  goods  subject  to  all  the  incidents  of  his  em- 
ployment; and  there  can  be  no  presumption  when 
they  are  delivered  to,  and  received  by,  the  carrier 
that  the  owner  intended  to  abandon  any  of  hia 
legal  rights  or  to  yield  to  the  wishes  of  the  car- 
rier.5' Within  the  rule  under  .consideration  it  is 
very  generally  held  that  limitations  marked  or 
indorsed  on  the  back  of  a  shipping  receipt  or  a 
bill  of  lading,  or  even  on  its  face,  are  nothing  more 
than  a  mere  notice  and  do  not  bind  the  shipper 
unless  he  knows  and  assents  to  .them  ;M  but  where 
the  limitation  is  stamped  on  the  face  of  the  eon- 
tract  by  the  carrier's  agent  in  the  presence  of  the 
shipper,  and  before  it  is  signed  and  delivered  to 
him,  he  will  be  bound  thereby.6"  On  the  other 
hand,  it  has  been  said  that  a  distinction  exists 
between  the  effect  of  those  notices  by  a  carrier 
which  seeks  to  discharge  itself  from  duties  which 
the  law  has  annexed  to  its  employment  and  those 
designed  simply  to  insure  good  faith  and  fair  deal- 


ing on  the  part  of  its  employer.  In  the  latter  case 
notice  alone,  if  brought  home  to  the  knowledge  of 
the  owner  of  the  property  delivered  for  carriage, 
will  be  sufficient.  And  it  has  been  held  that 
where  a  shipper  undertakes  to  prove  a  contract  of 
shipment  by  the  company's  tariff  rates  as  posted  in 
the  stations,  which  vary  what  would  otherwise  be 
the  legal  obligations  of  the  company,  he  is  bound 
by  any  provisions  therein  favorable  to  the  car- 
rier;81 and  of  course  a  common  carrier  may  limit  its 
responsibility  for  freight  by  notice  containing  rea- 
sonable restrictions,  if  brought  home  to  the  owner 
of  the  goods  and  assented  to,  and  if  the  terms  for 
transportation  were  adopted  as  the  contract  be- 
tween the  parties.82 

[$  176]  (b)  Filing  of  Regulations  with  Interstate 
Commerce  Commission.  Under  the  Interstate  Com- 
merce Act  and  its  amendments  a  regulation  filed 
with  the  interstate  commerce  commission  limiting 
the  liability  of  the  carrier  to  a  specified  amount, 
in  the  absence  of  the  declaration  of  a  greater 
value,  is  conclusively  presumed  to  be  a  part  of 
the  contract  of  carriage  and  governs  the  liability 
of  the  carrier.6*  The  shipper  is  bound  to  take 
notice  of  the  rates  filed,  and  actual  want  of  knowl- 


company  from  its  common-taw  liabil- 
ity. It  appearing  that  no  receipt  or 
bill  of  lading  was  given  to  the  ship- 

rr.     Reed  v.  Fargo,  4  SIIt.  Sup.  143, 
NTS  185. 

[c]  Tlew  that  Implied  assent  suffl- 
etostV— <1)  In  a  Maine  decision  it 
was  said  £hat  common  carriers  may 
reasonably  restrict  their  common- 
law  liability  by  notice  brought  home 
to  the  owner  of  goods  before  or  at 
the  time  of  delivery  to  them,  if  such 
notice  is  expressly  or  Impliedly  as- 
sented to  by  the  owner.  Fillebrown 
t.  Grand  Trunk  R.  Co..  E5  Me.  462, 
92  AmD  806.  (2)  And  Implied  as- 
sent has  been  held  sufficient  in  Penn- 
sylvania. Beckman  v.  Shouse,  6 
Hawle  (Pa.)  179.  28  AmD  652;  Bing- 
ham v.  Rogers,  6  Watts  &  S,  (Pa.) 
495,  40  AmD  581.  (3)  This  holding 
has  been  questioned  in  a  later  ease  in 
the  same  state.  Lalng  v.  Colder,  8 
Pa.  478.  484.  49  AmD  533  (where 
Bell,  J.,  said:  "The  expediency  of 
recognizing  in  him  [the  carrier]  a 
right  to  do  so  by  a  general  notice, 
such  as  was  given  here,  has  been 
strongly  and  Justly  questioned,  and, 
in  some  of  our  sister  states,  alto- 
gether denied.  Were  the  question  an 
open  one  in  Pennsylvania,  I  should, 
for  one.  unhesitatingly  follow  them 
In  repudiating  a  principle  which 
places  the  bailor  absolutely  at  the 
mercy  of  the  carrier,  whom.  In  a 
fast  majority  of  instances,  he  can 
not  but  choose  to  employ"). 

[d]  In  Worth  Carolina  the  rule  has 
been  stated  as  follows:  Common  car- 
riers "can  not  by  general  notice,  free 
themselves  from  liability;  as  for  ex- 
ample, by  a  general  notice  of  'All 
baggage  at  owner's  risk.'  The  owner 
may  disregard  such  notice;  and  the 
baggage,  notwithstanding  the  notice, 
will  be  at  the  risk  of  the  carrier. 
But  they  may,  by  notice  brought  to 
the  knowledge  of  the  owner,  reason- 
ably qualify  their  liability — as.  if  the 
notice  be.  that  they  will  not  be  liable 
for  glass  In  a  box,  or  for  articles  of 
unusual  value,  unless  Informed  of 
the  facts."  Smith  v.  North  Carolina 
R  Co.,  64  N.  C.  235,  238. 

65.  Faulk  v.  Columbia,  etc.,  R. 
Co.,  82  S.  C.  369,  64  SB  883. 

58.  Michigan  Cent.  R  Co.  v.  Hale, 
6  Mich.  243. 

ST.  Western  Transp.  Co.  v.  Newhall, 
24  111.  466,  76  AmD  760;  St.  Louis, 
etc..  R  Co.  v.  Copeland,  23  Okl.  837, 
102  P  104.     And  see  supra  note  54. 

58.  U.  S. — Michigan  Cent.  R.  Co. 
v.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  297;  Inman  v.  Seaboard 
Air  Line  R  Co.,  159  Fed.  960;  Doyle 
v.  Baltimore,  etc..  R  Co..  142  Fed. 
1(9.  74  CCA   245   [aB  126  Fed.   841]; 


New  York,  etc.,  R.  Co.  v.  Sayles,  87 
Fed.  444,  32  CCA  485;  Ormsby  v. 
Union  Pac.  R  Co.,  4  Fed.  706,  2  Mc- 
Crary  48;  Ayres  v.  Western  R.  Corp., 
2  F.  Cas.  No.  689,  14  Blatchf.  9;  Sel- 
ler v.  The  Pacific,  21  F.  Cas.  No. 
12644,  Deady  17,  1  Or.  409. 

111. — Western  Transp.  Co.  v.  New- 
hall,   24   III.   466,  76  AmD  760. 

Kan. — St.  Louis,  etc.,  R  Co.  v. 
Tribbey,   6  Kan.  A.  467,  50  P  458. 

Mich. — Michigan  Cent  R.  Co.  v. 
Hale,  6  Mich.  243. 

N.  T.— Flbel  v.  Livingston,  64 
Barb.  179;  Llmburger  v.  Westcott,  49 
Barb.  283;  Prentice  v.  Decker,  49 
Barb.  21;  Knell  v.  U.  S.,  etc..  Steam- 
ship Co.,  38  N.  Y.  Super.  423:  Sunder- 
land v.  Westcott,  82  N.  Y.  Super. 
260,  40  HowPr  468. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Copeland,  23  Okl.   837,  102  P  104. 

Vt.— Newell    v.   Smith,    49   Vt.    265. 

"Something  more  than  mere  notice 
indorsed  upon  a  receipt,  or  otherwise 
brought  to  the  consignor's  knowl- 
edge, is  necessary  to  relieve  the  car- 
rier from  his  common-law  liability. 
His  assent  to  the  limitation  is  still 
necessary."  St.  Louis,  etc.,  R.  Co.  v. 
Copeland,  23  Okl.  887,  852,  102  P  104. 

fa]  Thus  (1)  it  has  been  held  that 
printed  rules  and  regulations  In- 
dorsed on  the  back  of  a  contract  for 
the  transportation  of  live  stock,  un- 
der the  head  of  "Special  Notice  to 
Agents,"  are  not  part  of  the  con- 
tract, and  are  not  binding  on  the 
shipper  in  the  absence  of  some  evi- 
dence of  his  assent  thereto.  St. 
Louis,  etc.,  R.  Co.  v.  Copeland,  23 
Okl.  837,  102  P  104.  (2)  And  a 
clause  limiting  the  liability  of  the 
carrier,  impressed  in  red  ink  on  one 
corner  of  the  paper  on  which  the 
freight  receipt  is  printed  in  black 
ink,  and  at  right  angles  to  the  text 
of  the  receipt,  is  no  part  of  the  con- 
tract, unless  so  brought  to  the 
knowledge  of  the  shipper  as  to  im- 
ply his  assent  thereto  on  his  accept- 
ance of  the  receipt.  It  was  said: 
"It  was  not  originally  printed  as  a 
part  of  such  receipt,  nor  is  it  in- 
serted in  a  blank  space  left  in  such 
receipt  for  the  purpose.  By  reason 
of  its  being  superimposed,  as  It  is, 
at  right  angles  to  the  text  of  the 
receipt,  and  in  one  corner  of  the 
paper.  It  is  no  more  a  part  of  the 
contract  than  was  the  statement  on 
the  back  of  the  paper  receipt  In 
Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.) 
318,  21  L  ed.  297,  where  also  the 
statement  on  the  back  was  referred 
to  in  the  body  of  the  receipt."  New 
York,  etc.,  R  Co.  v.  Sayles,  87  Fed. 
444.   446,    32   CCA   486. 


[b]  sTegUgenoe  of  shipper  not  la 
question.— Whether  or  not  a  shipper 
was  negligent  In  falling  to  read  a 
condition  printed  on  the  back  of  a 
bill  of  lading  limiting  the  valuation 
of  the  property  in  case  of  loss  Is 
Immaterial  on  an  issue  as  to  whether 
he  was  bound  thereby,  which  depends 
entirely  on  whether  he  assented  to 
the  condition.  Doyle  v.  Baltimore, 
etc,  R.  Co.,  126  Fed.  841  [aff  142 
Fed.  669,  74  CCA  245]. 

68.  Royal  Costume  Co.  v.  Weir, 
48  Misc.  376,  95  NYS  675. 

80.  Boscowlts  v.  Adams  Express 
Co.,  93  111.  523.  34  AmR  191;  Oppen- 
helmer  v.  TJ.  S.  Express  Co.,  69  111. 
696,  18  AmR  696:  Holllster  v.  Now- 
len,  19  Wend.  (N.  Y.)  234,  32  AmD 
465. 


[a]  It  la  Intimated  in  Judson  v. 
Western  R.  Corp.,  6  Allen  (Mass.) 
486,   493,  83.  AmD  646,  that  common 


carriers  may,  by  general  notice 
brought  home  to  the  snipper,  qualify 
and  limit  their  responsibility  to  a 
certain  extent  and  within  certain  lim- 
its, and  the  court  said:  "Doubtless 
they  may  by  such  a  notice  require 
that  Information  Bhall  be  given  to 
them  of  the  nature  and:  value  of 
property  which  they  are  required  to 
carry.  In  order  that  they  may  exer- 
cise a  needful  degree  of  care  In  Its 
transportation,  and  may  ascertain 
and  demand  a  reasonable  sum  for  Its 
carriage.  ...  In  like  manner 
they  may  by  a  general  notice  protect 
themselves  against  liability  for  loss 
or  injury  of  merchandise,  unless  it 
Is  properly  packed  or  arranged  for 
transportation,  so  that  it  may  with 
reasonable  diligence  and  care  be 
safely  and  securely  carried.  These 
and  other  similar  notices  would  be 
reasonable  and  perfectly  consistent 
with  the  nature  of  the  employment 
of  a  common  carrier,  and  the  rules 
of  law  by  which  It  Is  regulated,  and 
they  would  be  valid  and  binding  on 
all  to  whom  they  were  brought  home, 
without  any  express  assent."  To 
same  effect  Western  Transp.  Co.  v. 
Newhall,    24    III.    466,    76    AmD    760. 

81.  Burroughs  v.  Norwich,  etc., 
R  Co.,  100  Mass.  26,  1  AmR  78. 

88.  Klalr  v.  Wilmington  Steam- 
boat Co.,  20  Del.  51,  64  A  694 ;  Atlan- 
tic Coast  Line  R.  Co.  v.  Coachman. 
69  Fla.  130,  62  S  377.  20  AnnCas 
1047;  Gerry  v.  American  Express 
Co.,    100   Me.    519.   62   A   498. 

63.  U.  8. — Boston,  etc..  R.  Co.  v. 
Hooker.  233  U.  S.  97.  34  SCt  526.  58 
L.  ed.  868.  LRA1915B  450.  AnnCas 
1915D  593;  Kansas  City  Southern  R 
Co.  v.  Carl,  227  U.  S.  639.  33  SCt  391, 
87  L.  *d.[i||fcZedbyVj' 
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edge  is  no  excuse;  and  to  the  extent  that  such  limi- 
tations of  liability  are  not  forbidden  bf  law  they 
become,  when  filed,  a  part  of  the  rate.84  And  it 
has  been  held  that,  where  a  carrier  had  no  joint 
rates  over  its  line  and  that  of  a  connecting  car- 
rier, but  the  rates  of  each  were  duly  published, 
the  fact  that  no  through  rates  were  published  did 
not  relieve  the  shipper  of  notice  of  the  connecting 
local  rates  based  on  valuation.65 

[I  177]  (3)  Stipulations  in  Shipping  Receipts  or 
Bills  of  Lading — (a)  Shipping  Receipts — aa.  Where 
Receipt  Is  Hade  Out  by  Shipper.  Where  a  ship- 
per of  goods  who  has  been  provided  with  blank 
receipts  fills  out  one  ready  for  the  signature  of 
the  carrier's  agent  and  presents  it  to  him,  and  the 
receipt  is  signed  by  the  agent  and  returned,  this 
constitutes  a  special  contract  between  the  parties, 
including  all  the  provisions  therein  contained  lim- 
iting the  carrier's  liability,  and  the  shipper  cannot 

Kan. — Christl  v.  Missouri  Pac.  R. 
Co.,   92  Kan.   580.  141  P  687. 

Ky. — Adams  Express  Co.  v.  Cook, 
162  Ky.  592,  172  SW  1096;  Robinson 
▼.  Louisville,  etc.,  R.  Co.,  160  Ky. 
285,   169   SW   831, 

N.  H. — Colby  v.  American  Express 
Co..  77   N.   H.   548,  94  A  198. 

Tenn. — Rather  v.  Nashville,  etc., 
R.  Co.,   181  Tenn.   289.   174   SW  1113. 

See  also  Infra  99  670-673. 

And  compare  Atlantic  Coast  Line 
R.  Co.  v.  Coachman,  69  Fla.  130,  52 
S  377.  20  AnnCas  1047  (holding  that, 
under  the  rules  and  regulations  of 
the  railroad  commission  of  this 
state  prescribing  the  maximum  valu- 
ation in  the  shipment  of  horses  and 
mules  of  seventy-flve  dollars  each 
for  a  certain  released  rate,  and  for 
every  increase  of  one  hundred  per 
cent  or  fraction  thereof  In  valua- 
tion there  shall  be  an  Increase  of 
fifty  per  cent  in  rate,  the  shipper 
has  the  option  to  ship  at  his  own 
or  the  carrier's  risk,  and  he  will  not 
be  bound,  in  the  limit  of  his  recov- 
ery, by  the  payment  of  the  released 
rate,  unless  It  is  shown  that  he 
knew  that  the  rate  paid  was  a  re- 
leased rate,  and  there  was  a  fair 
meeting  of  the  minds  of  the  shipper 
and  of  the  carrier  that,  by  payment 
of  the  released  rate,  the  -recovery 
of  the  shipper  would  be  limited  to  a 
certain  maximum  sum  clearly  agreed 
on). 

Contra  Drey,  etc.,  Glass  Co.  v.  Mis- 
souri Pac.  R.  Co..  166  Mo.  A.  178, 
136   SW   757. 

"The  knowledge  of  the  shipper 
that  the  rate  was  based  upon  the 
value  is  to  be  presumed  from  the 
terms  of  the  bill  of  lading  and  of 
the  published  schedules  filed  with 
the  Commission."  Adams  Express 
Co.  v.  Crohineer,  226  U.  S.  491,  609, 
33  SCt  148,  57  L.  ed.  314,  44  LRANS 
267. 

[a]  If  a  regularly  filed  tariff  offers 
two  rates  based  on  value,  and  the 
goods  are  forwarded  at  the  lower 
value  in  order  to  secure  the  lower 
rate,  then  the  carrier  may  avail  It- 
self of  that  valuation  when  sued  for 
loss  or-  damage  to  the  property.  Chi- 
cago, etc..  R.  Co.  v.  Cramer,  232  U.  S. 
490.    34    SCt   383. 

64.  Kansas  City  Southern  R.  Co. 
v.  Carl,  227  U.  S.  639,  662,  67  L.  ed. 
683;  Cleveland  Store  Fixture  Co.  v. 
Cleveland,  etc  R.  Co..  13  OhS&CP 
648  (where  It  was  said  that  a 
carrier  Is  not  required  to  give  any 
shipper  information  in  regard  to 
rates  except  as  found  in  Its  pub- 
lished schedules);  Rather  v.  Nash- 
ville, etc.,  R.  Co.,  131  Tenn.  289.  174 
SW  1113:  Davis  v.  Northern  Pac.  R. 
Co..  77  Wash.  261,  137  P  464.  See 
also  infra  9}  670-673. 

[a]  Where  two  rates  are  filed,  one 
of  which  is  based  on  the  unrestricted 
liability  of  the  carrier,  and  the  other 

f riving  a  lower  rate  and  based  on  a 
imitation  of  the   carrier's  common- 


plead  ignorance  of  its  terms."*  "In  the  absence  of 
evidence  or  circumstances  tending  to  show  the  con- 
trary, a  person  who  personally  or  by  his  duly  au- 
thorized agent  prepares  a  writing  will  be  deemed 
to  know  the  contents  of  such  writing."8'  And  it 
is  said  that  under  these  circumstances  there  is  a 
proposal  on  the  part  of  the  shipper  for  a  special 
contract  wholly  of  his  own  creation.88 

[J  178]  bb.  Where  Receipt  Is  Not  .Made  Out  by 
Shipper— (aa)  Majority  Rule.88  By  the  weight  of 
authority  where  a  stipulation  for  a  valid  limita- 
tion of  the  carrier's  liability  is  embodied  in  a 
receipt,  delivered  by  the  carrier  to  the  shipper  and 
accepted  by  the  latter,  the  assent  of  the  shipper  to 
such  stipulation  is  presumed,  and  the  limitation 
thus  embodied  will  be  binding  upon  him  as  a 
special  contract  in  the  absence  of  evidence  of 
fraud,  imposition,  or  deceit  practiced  by  the  car- 
rier.10   "This  agreement  may  be  direct  and  express 


law  liability,  the  shipper  is  bound 
with  the  knowledge  of  the  existence 
of  the  two  rates,  and  that  he  has  a 
right  to  exercise  his  option  as  to 
which  rate  he  will  pay  and  under 
which  liability  of  the  carrier  he  will 
ship.  St.  Louis,  etc.,  R.  Co.  v.  Talia- 
ferro, (Okl.)  156  P  859. 
'65.  Robinson  v.  Louisville,  etc.,  R. 
Co..   160   Ky.    235,    169   SW  831. 

66.  U.  S. — Kentucky  Bank  v. 
Adams  Express  Co.,  93  U.  S.  174,  23 
L.  ed.   872. 

Ga. — Wallace  v.  Matthews,  39  Ga. 
617,  99  AmD  473.    And  see  infra  9  184. 

Mass.— Graves  v.  Adams  Express 
Co..  176  Mass.  280,  67  NE  462  (recog- 
nizing the  rule). 

N.  H. — Durgln  v.  American  Express 
Co.,  66  N.  H.  277,  20  A  328,  9  LRA 
453. 

N.  J. — American  Silk  Dyeing,  etc., 
Co.  v.  Fuller's  Express  Co.,  82  N.  J. 
L.  654,  82  A  894;  Perrin  v.  U.  S.  Ex- 
press Co.,  78  N.  J.  L.  616.  74  A  462. 
28  LRANS  646. 

N.  T. — Greenwald  v.  Barrett.  199 
N.  Y.  170,  92  NE  218.  35  LRANS  971 
[aff  130  App.  Div.  696,  160  NTS  8111; 
Jonasson  v.  Weir,  130  App.  Div.  528, 
115  NTS  6;  Wescott  v.  Fargo,  63 
Barb.  349  [aff  61  N.  Y.  642,  19  AmR 
3001;  Falkenau  v.  Fargo.  35  N.  Y. 
Super.  332,  34  HowPr  325  [aff  65 
N.  Y.  642  mem];  Braus  v.  Manhattan 
Delivery  Co.,  78  Misc.  371,  138  NYS 
324;  Fried  v.  Wells,  61  Misc.  669, 
100  NYS  1007;  Bernstein  v.  Weir,  40 
Misc.   635.  83   NYS   48. 

See  Conn-Goodman  Co.  v.  Wells,  32 
Oh.   Cir.   Ct.    190. 

[a]  Application  and  extent  of  rule. 
—A  customer  of  an  express  com- 
pany, having  a  book  of  blank  re- 
ceipts stipulating  that  the  carriage 
rate  was  regulated  by  the  value  of 
the  property  and  was  based  on  a 
valuation  not  exceeding  fifty  dollars, 
unless  a  greater  value  was  declared, 
made  out  a  receipt  ready  for  the 
company's  signature.  A  driver  of 
the  company  signed  the  receipt  and 
took  up  the  package,  and  was  leaving 
the  store  when  the  shipping  clerk 
asked  him  to  wait  until  the  value 
of  the  package  could  be  given  him, 
but  the  driver  called  out  "Never 
mind,"  that  he  was  In  a  hurry.  The 
customer  never  tendered  the  receipt 
back  to  the  company  but  retained 
it  without  objection.  It  was  held 
that  the  customer  accepted  the  re- 
ceipt as  given,  that  his  subsequent 
silence  was  a  waiver  of  a  right  to 
repudiate  the  receipt,  and  that  he 
could  not  recover  more  than  fifty 
dollars.  Braus  v.  Manhattan  De- 
livery Co.,  78  Misc.  371,  138  NYS 
324 

[b]  Where  shipper  corrects  error 
In  receipt. — Plaintiff  sent  many  pack- 
ages by  express,  blank  receipts  there- 
for being  kept  In  his  office.  '  He 
shipped  goods  with  and  without  ex- 
pressed valuation,  and  was  aware 
that  an   increased   rate  was  charged 


when  the  value  exceeded  fifty  dol- 
lars, and  that  merchandise  was 
valued  at  fifty  dollars  unless  other 
value  was  expressed.  He  gave  in- 
structions to  ship  the  goods  in  ques- 
tion, but  said  nothing  as  to  their 
value.  He  saw  the  express  receipt 
corrected  an  error  in  Its  date,  and 
found  no  other  fault  with  it.  and 
on  the  same  day  shipped  other  pack- 
ages in  the  same  manner.  The 
charges  on  the  goods  in  question 
were  to  be  collected  from  the  con- 
signee; the  receipt  being  the  usual 
receipt,  containing  a  limitation  of 
the  carrier's  liability.  It  was  held 
that  no  recovery  could  be  had  against 
the  carrier  for  loss  of  the  goods  in 
excess  of  the  value  limited,  such 
evidence  showing  that  plaintiff  had 
knowledge  of  the  limitation  and  as- 
sented thereto.  Graves  v.  Adams 
Express  Co.,  176  Mass.  280,  57  NE 
462T 

67.  Perrin  v.  U.  S.  Express  Co.. 
78  N.  J.  L.  516,  74  A  462,  28  LRANS 
646. 

68.  Bernstein  v.  Weir,  40  Misc. 
636,    83    NYS   48. 

69.  Cross  reference:  As  to  how 
far  a  person  accepting  a  formal  in- 
strument purporting  to  contain  the 
terms  of  the  contract  of  shipment  is 
bound  thereby  see  infra  I  281. 

70.  U.  S. — Wells  v.  Neiman-Mar- 
cus  Co.,  227  U.  8.  469,  33  SCt  267. 
57  L  ed.  600;  Arthur  v.  Texas,  etc, 
R.  Co.,  204  U.  S.  505,  27  SCt  338,  51 
L,  ed.  690;  Taylor  v.  Weir,  162  Fed. 
585  [rev  on  other  grounds  171  Fed. 
636,  96  CCA  438];  The  Henry  B. 
Hyde,  82  Fed.  681  [aff  90  Fed.  114]; 
Hopkins  v.  Westcott,  12  F.  Cas.  No. 
6.692.    6   Blatchf.    64. 

Conn. — Mears  v.  New  York,  etc, 
R.  Co.,  76  Conn.  171.  52  A  610,  96 
AmSR   192,   58  LRA  884. 

D.  C. — Adams  Express  Co.  v. 
Adams,   29   App.   250. 

Fla. — Atlantic  Coast  Line  R.  Co. 
v.  Hinley-Stephens  Co..  64  Fla.  175, 
60  S  749,  AnnCasl914B  999;  Atlantic 
Coast  Line  R.  Co.  v.  Dexter,  60  Fla. 
180,   39    S    634,    111   AmSR  116. 

Ind. — Adams  Express  Co.  v.  Car- 
nahan.  29  Ind.  A.  606.  63  NE  245,  64 
NE  647.   94  AmSR  279. 

Md. — Brehme  v.  Dlnsmore,  26  Md. 
328. 

Mass. — Singer  v.  Merchants'  Des- 
patch Transp.  Co..  191  Mass.  449, 
77  NE  882,  114  AmSR  636:  John 
Hood  Co.  v.  American  Pneumatic 
Service  Co.,  191  Mass.  27,  77  NE 
638;  Graves  v.  Adams  Express  Co., 
176  Mass.  280,  57  NE  462;  Hoadley  v. 
Northern  Transp.  Co.,  115  Mass.  304. 
15  AmR  106:  Grace  v.  Adams,  100 
Mass.   505,   97  AmD  117,  1  AmR  131. 

Mich.— Smith  v.  American  Express 
Co.,  108  Mich.  572.  66  NW  479.  But 
see  Michigan  Cent.  R.  Co.  v.  Hale. 
6  Mich.  243  (where  the  rule  was  not 
applied). 

Minn. — Forteous  v.  Adams  Express 
Co..  116  Minn.   281,   132  NW  2967 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  it  may  arise  indirectly  out  of  the  acceptance  by 
the  shipper  of  a  receipt  from  the  carrier"  in  which 
the  limitation  is  embodied.71  It  is  held  or  said  in 
a  number  of  decisions  that  the  possession  of  a 
receipt  by  the  shipper  is  but  prima  facie  evidence 
of  his  assent  to  stipulations  contained  therein,  and 
parol  evidence  is  admissible  to  show  that  he  never 
in  fact  accepted  the  paper  as  a  contract  between 
himself  and  the  carrier;72  but  the  weight  of  au- 
thority perhaps  is  to  the  ^effect  that  the  accept- 
ance of  a  receipt  by  the  shipper  is  conclusive  on 
him  and  will  estop  him  from  denying  the  accept- 
ance of  the  contract  with  its  limitation.73  The 
shipper  cannot  be  heard  to  say  that  he  did  not 
know  of  the  limitations  in  the  contract  of  ship- 
Mo. — Snider  v.  Adams  Express  Co., 
S3  Mo.  376;  Levering;  "v.  Union 
Transp..  etc.,  Co.,  42  Mo.  88.  97  AmD 
320;  Klrby  v.  Adams  Express  Co.,  2 
Mo.  A.   869. 

N.  H. — Durgin  v.  American  Ex- 
press Co.,  66  N.  H.  277,  20  A  328, 
i  LRA    453. 

N.  T. — Greenwald  v.  Barrett,  199 
N.  T.  170,  92  NE  218.  35  LRANS 
971;  Kirkland  v.  Dinsmore,  62  N.  T. 
171.  20  AmR  475;  McMahon  v.  Macy, 
51  N.  Y.  155;  Belger  v.  Dinsmore,  51 
N.  T.  66.  10  AmR  575;  Knapp  v. 
Wells,  134  App.  Div.  712,  119  NTS 
117;  Shapiro  v.  Weir,  128  App.  Div. 
245.  112  NTS  706;  Springer  v.  West- 
cott.  78  Hun  365,  29  NTS  149;  Gib- 
son v.  American  Merchants'  Union 
Express  Co.,  1  Hun  387;  Giles  v. 
Fargo.  60  N.  T.  Super.  117,  17  NTS 
476;  Westerfleld  v.  Fargo,  80  Misc. 
40,  141  NYS  544;  Lansing  v.  New 
•York  Cent.,  etc.,  R.  Co.,  52  Misc.  334, 
102  NTS  1092;  Toy  v.  Long  Island 
R.  Co.,  26  Misc.  792  mem,  66  NYS 
182;  Gillespie  v.  Piatt,  19  Misc.  43, 
42  NTS  876.  But  see  Grossman  v. 
Dodd.  63  Hun  324,  17  NTS  855  [aff 
137  N.  T.  699  mem,  33  NE  642] 
(where  the  rule  was  not  applied). 
R.  I. — Ballou  v.  Earl,  17  R.  I.  441, 
22  A  1113,  33  AmSR  881.  14  LRA  433. 
Wis. — Best  v.  Great  Northern  R. 
Co.,    159    Wis.    429,    150    NW   484. 

[a]  limitation  of  values. — It  was 
held  by  the  supreme  court  of  the 
United  States  that  a  shipper  by  ac- 
cepting a  receipt  reciting  that  the 
carrier  is  not  to  be  held  liable  be- 
yond a  specified  amount  at  which 
the  property  Is  thereby  valued  un- 
less a  different  value  than  that  Is 
so  stated,  and  thus  obtaining  a  lower 
rate  than  that  which  he  would  have 
been  obliged  to  pay  had  he  declared 
the  full  value,  declares  and  repre- 
sents that  the  value  does  not  exceed 
the  specified  amount.  There  is  no 
substantial  distinction  between  a 
value  stated  on  inquiry  and  one 
agreed  upon  or  declared  voluntarily. 
Wells  v.  Neiman-Marcus  Co..  227 
U.  S.  469,  33  SCt  267,  67  L.  ed.  600. 
To  same  effect  Greenwald  v.  Barrett, 
199  N.  Y.  170.  92  NE  218,  35  LRANS 
971  [aff  130  App.  Div.  696,  116  NTS 
311]. 


[b]  Where  the  shipper  relies  on 
stipulations  of  a  receipt  as  against 
the  carrier  he  is  bound  by  limitations 
of  liability  found  therein.  Bur- 
roughs v.  Norwich,  etc.,  R.  Co.,  100 
Mass.  26,   1  AmR  78. 

[c]  Bseelpt  with  limitations  on 
back. — A  receipt  which  states  on  its 
face  that  the  limitations  of  liability 
under  which  the  shipment  is  to  be 
made  are  to  be  found  on  the  back 
Is  binding  on  the  shipper.  Singer  v. 
Merchants'  Dispatch  Transp.  Co..  191 
Mass.  449,  77  NE  882,  114  AmSR  636. 

[d]  Several  receipts;  effect. — 
Where  several  receipts  containing 
limitations  of  the  carrier's  liability 
were  given  for  property  consigned, 
each  receipt  constituted  a  special 
contract  for  the  transportation  of 
the  property  named  therein,  so  that 
a  limitation  of  liability  on  a  receipt 
only  applied  to  the  property  de- 
scribed therein.  Rappaport  v. 
White's  Express  Co.,  146  App.  Div. 
176,   181    NTS    13L 


71.  Greenwald  v.  Barrett,  199  N. 
T.  170,  177,  92  NE  218,  36  LRANS 
971. 

79.  John  Hood  Co.  v.  American 
Pneumatic  Service  Co.,  191  Mass.  27, 
77  NE  638;  Walker  v.  Piatt.  34  Misc. 
799  mem.  69  NYS  943;  Strohn  v.  De- 
troit, etc.,  R.  Co..  21  Wis.  654,  94 
AmD  664;  Boorman  v.  American  Ex- 
press Co.,  21  Wis.  162.  See  also 
Chrlstenson  v.  American  Express  Co., 
15  Minn.  270,  2  AmR  122  (where  it 
was  said:  "We  are  not,  however,  to 
be  understood  as  determining  that 
the  circumstances  under  which  re- 
ceipts of  this  character  are  delivered 
may  not  sometimes  be  such  as  to 
repel  any  presumption  of  assent  to 
their  terms  arising  from  the  simple 
fact  of  taking  such   receipts"). 

73.  See  cases  supra  note  69;  and 
infra  notes   74-77. 

74.  Adams  Express  Co.  v.  Star  key, 
21  Oh.  Clr.  Ct  N.  S.  326. 

76.  Mass. — Grace  v.  Adams,  100 
Mass.   506,  97  AmD  117,  1  AmR  131. 

Minn. — Porteous  v.  Adams  Express 
Co..  116  Minn.  281.  132  NW  296. 

Mo. — Snider  v.  Adams  Express  Co., 
63  Mo.  376. 

N.  T. — Belger  v.  Dinsmore,  51  N.  T. 
166,  10  AmR  675;  Knapp  v.  Wells, 
134  App.  ,  Div.  712,  119  NTS  117; 
Westerfleld  v.  Fargo,  80  Misc.  40,  141 
NYS  544;  Bernstein  v.  Weir,  40  Misc. 
635,  83  NTS  48.  And  see  Noonan  v. 
Wells,  68  Misc.  322,  123  NTS  903 
(holding  that  where  the  circum- 
stances of  a  shipment  by '  express 
themselves  repel  the  Idea  that  the 
parties  intended  an  Instrument  deliv- 
ered by  the  carrier  should  represent 
a  contract  the  carrier,  to  establish 
a  limitation  of  Its  liability,  must 
show  that  the  shipper  knew  and  as- 
sented to  the  terms  of  the  instru- 
ment; but  that  where  the  circum- 
stances show  that  the  parties 
intended  the  instrument  should  rep- 
resent a  contract  the  shipper  is 
bound  by  its  terms,  although  he  did 
not  read  them,  if  there  was  no  fraud 
or  concealment;  and  that  where  the 
circumstances  do  not  distinctly  show 
the  one  nor  repel  the  other  then  the 
Intention  of  the  parties  is  a  question 
of  fact). 

Can. — O'Rorke  v.  Great  Western  R. 
Co..  23  U.  C.  Q.  B.  427. 

[a]  Seasons  assigned  for  the 
rule. — (1)  "It  was  his  duty  to  read 
it.  The  law  presumes,  in  the  ab- 
sence of  fraud  or  imposition,  that 
he  did  read  it,  or  was  otherwise 
informed  of  its  contents,  and  was 
willing  to  assent  to  its  terms  with- 
out reading  it.  Any  other  rule  would 
fall  to  conform  to  the  experience  of 
all  men.  Written  contracts  are  in- 
tended to  preserve  the  exact  terms 
of  the  obligations  assumed,  so  that 
they  may  not  be  subject  to  the 
chances  of  a  want  of  recollection  or 
an  intentional  misstatement.  The  de- 
fendants have  a  right  to  this  protec- 
tion, and  are  not  to  be  deprived  of 
it  by  the  willful  or  negligent  omis- 
sion of  the  plaintiff  to  read  the 
paper."  Grace  v.  Adams,  100  Mass. 
506,  507,  97  AmD  117,  1  AmR  131. 
(2)  And  in  Mulligan  v.  Illinois  Cent. 
R.  Co.,  36  Iowa  181.  188,  14  AmR 
614,  it  was  said:     "It  not  appearing 


ment.7*  Where  no  fraud  or  deception  is  practiced 
by  the  carrier  the  limitations  contained  in  the 
receipt,  if  reasonable  and  not  contrary  to  public 
policy,  will  be  binding  on  the  shipper,  although  he 
failed  to  read  them.  The  shipper  will  not  be 
permitted  to  say  that  by  reason  of  his  own  inatten- 
tion he  did  not  read  the  terms  and  conditions  and 
thereby  impose  upon  the  carrier  a  greater  liability 
than  that  expressed  in  the  contract;7*  and  it  has 
been  held  that  the  fact  that  the  shipper  was  unable 
to  read  does  not  in  any  way  affect  the  operation  of 
the  rule." 

[J  179]  (bb)  Limitations  of  Majority  Rule. 
Baggage  cases.  A  distinction  has  been  drawn,  in 
the  matter  of  the  effect  of  acceptance  of  receipts, 

that  any  fraud  or  imposition  was 
practiced,  nor  that  any  mistake  in- 
tervened, the  plaintiff  must  be 
conclusively  presumed  to  have  be- 
come acquainted  with  its  contents, 
and  If  he  did  not  do  so  the  conse- 
quences of  his  folly  and  negligence 
must  rest  upon  himself.  Courts  can- 
not undertake  to  relieve  parties  from 
the  effects  of  such  Inattention  and 
want  of  care.  If  once  they  should 
enter  thiB  doubtful  domain,  it  is  im- 
possible to  foresee  to  what  lengths 
their  interference  might  be  pressed, 
or  of  what  limits  it  would  finally 
admit." 

[b]  Illustrations. — (1)  A  receipt 
Issued  by  an  express  company  based 
Its  charge  on  the  value  of  the  prop- 
erty, and  limited  the  same  to  fifty 
dollars  unless  a  greater  value  was 
declarer!,  and  also  stated  that  In  con- 
sideration of  the  rate  charged,  regu- 
lated as  stated,  the  shipper  agreed 
by  its  acceptance  that  the  company 
should  not  be  liable  for  more  than 
fifty  dollars,  if  no  value  be  stated. 
The  shipper  took  the  paper  without 
perusal  or  otherwise  learning  its  con1- 
tents.  It  was  held  that  the  minds 
of  the  parties  met  in  the  agreement 
embraced  therein,  and  the  shipper 
could  recover  no  more  than  fifty,  dol- 
lars where  a  loss  resulted  from  ordi- 


nary negligence.  Sageman  v.  Weir. 
109  NTS  43.  (2)  And  in  Knapp  v. 
Wells,  134  App.  Div.  712.  119  NTS 
117,  it  appeared  that  plaintiff  was 
temporarily  stopping  at  a  hotel  in 
the  city  of  New  Tork,  and  went  to 
an  office  of  the  express  company  In 
that  city,  and  left  an  order  for  de- 
fendant to  procure  a  dress  suit  case 
at  the  hotel  on  the  following  day  and 
to  express  it  to  a  point  In  another 
state.  She  told  the  clerk  of  the  ax- 
press  company  that  the  suit  case 
would  be  in  her  room  at  the  hotel, 
and  that  the  room  would  be  open 
and  gave  the  number  of  her  room. 
She  subsequently  told  the  hotel  clerk 
that  defendant  would  call  for  the 
suit  case  and  asked  him  to  take  the 
receipt  for  her,  which  he  did.  On 
her  return  to  the  hotel  she  was  given 
the  receipt  and  retained  it,  but  did 
not  read  it  It  was  in  the  usual 
form,  limiting  the  liability  to  fifty 
dollars,  unless  a  greater  value  was 
stated  therein,  and  it  appeared  from 
the  evidence  that  no  value  was  asked 
of  her,  or  of  the  hotel  clerk,  and 
no  value  was  given.  The  court  held 
that  defendant  was  precluded  by  the 
terms  of  the  contract. 

76.  Gerry  v.  American  Express 
Co.,  100  Me.  619,  62  A  498;  Squire 
v.  New  Tork  Cent.  R.  Co.,  98  Mass. 
239,  93  AmD  162. 

77.  Jones  v.  Cincinnati,  etc.,  R. 
Co.,  89  Ala.  376,  379,  8  S  61;  Flbel 
v.  Livingston,  64  Barb.  (N.  T.)  179. 

"If  it  is  a  hardship  on  him,  we 
think  to  hold  otherwise  would  tend 
to  very  bad  and  embarrassing  general 
results.  If  the  plaintiff  could  not 
read,  he  should  have  Informed  the 
agent,  and  asked  an  explanation  of 
the  terms  of  the  bill  of  lading.  Bet- 
ter that  he  should  suffer  an  Individ- 
ual loss,  than  to  declare  a  rule,  the 
evil  consequences  of  .which  jean  not 
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between  freight  and  baggage  eases.™  Thus,  al- 
though there  is  some  authority  to  the  contrary,7* 
it  ia  very  generally  held  that  where  a  person,  on 
delivery  of  baggage  to  a  local  express  or  transfer 
company,  receives  a  paper  which,  from  the  cir- 
cumstances of  the  transaction,  he  has  a  right  to 
regard  simply  as  a  receipt  or  voucher,  to  enable 
him  to  forward  and  identify  his  property,  and  no 
notice  is  given  to  show  that  it  embodies  a  special 
contract  and  Is  intended  to  serve  no  other  purpose 
than  as  a  voucher,  no  contract  arises  as  a  matter 
of  law  from  the  acceptance  of  the  receipt,  and  the 
carrier,  in  order  to  relieve  itself  from  full  liability, 
is  bound  to  establish  a  contract;80  omission  of  the 
shipper  to  read  the  paper  is  not  per  se  negligence  ;81 
and  the  question  whether  the  party  receiving  such 
a  receipt  accepted  it  with  notice  of  its  contents, 
or  with  notice  that  it  contained  the  terms  of  a 


special  contract,  so  as  to  require  him  to  acquaint 
himself  with  its  contents,  is  one  of  evidence  to  be 
determined  by  the  jury.™ 

Receipt  not  purporting  to  contain  contract.  If 
the  receipt  does  not  purport  to  contain  any  eon- 
tract,  but  is  simply  an  acknowledgment  of  the 
receipt  of  the  goods  for  transportation,  the  law 
supplies  the  contract  and  fixes  the  rights  and  lia- 
bilities of  the  parties.8* 

[J  180]  (cc)  Minority  Bale— aaa.  Independently 
of  Statute.  In  a  considerable  number  of  decisions, 
however,  it  is  held,  independently  of  statute,  that 
a  limitation  in  a  shipping  receipt,  which  is  not 
shown  to  have  been  brought  to  the  attention  of  the 
shipper  at  the  time  of  shipment  and  assented  to 
by  him,  is  not  binding.84  Assent  to  a  limitation 
of  liability  does  not  arise  from  acceptance  of  the 
receipt  by  the  shipper,  in  silence.88 


well  be   foreseen."     Jones  v.   Cincin- 
nati, etc.,  R.  Co.,  supra. 

78.  See  cases  Infra  note  80. 

79.  Hopkins  v.  Westcott,  12  F. 
Cas.  No.  6,692,  6  Blatchf.  64. 

80.  Springer  v.  Westcott,  166  N. 
Y.  117,  69  NE  693:  Madan  v.  Sherard, 
73  N.  Y.  329,  29  AmR  163;  Blossom 
v.  Dodd.  43  N.  Y.  264,  3  AmR  701; 
Morgan  v.  Woolverton,  136  App.  DlV. 
361,  120  NYS  1008  fan*  203  N  Y.  52, 
96  NE  354,  36  LRANS  640];  Woolsey 
v.  Long  Island  R.  Co..  106  App.  DlV. 
228,  94  NTS  56;  Strong  v.  Long- 
Island  R.  Co.,  91  App.  Div.  442,  86 
NYS  911:  Grossman  v.  Dodd,  63  Hun 
324,  17  NYS  855  [aft  137  N.  Y.  599 
mem,  33  NE  642  mem];  Woodruff 
v.  Sherard,  9  Hun  (N.  Y.)  322;  Llm- 
burger  v.  Westcott,  49  Barb.  (N.  Y.) 
283;  Prentice  v.  Decker,  49  Barb.  (N. 
Y.)  21:  Bennett  v.  Virginia  Transfer 
Co.,  80  Misc.  222,  140  NYS  1055: 
Smith  v.  Hughes.  63  Misc.  326.  170 
NYS  162;  Addoms  v.  Weir.  56  Misc. 
487.  108  NYS  146:  Walker  v.  Piatt, 
34   Misc.   799  mem,   69   NYS   943. 

"Cases  where  parties,  proposing  to 
have,  articles  of  property  transported 
by  a  common  carrier,  deliberately 
enter  into  some  necessary  contract 
relating  to  the  transportation,  differ 
materially  from  those  cases  of  trav- 
elers who  commit  their  trunks,  or 
articles  of  baggage,  to  an  agent  of 
some  express  or  transfer  company, 
and  receive  at  the  moment  some  pa- 
per, which,  as  it  has  been  said, 
amounts  simply  to  a  voucher  en- 
abling them  to  follow  and  identify 
their  property.  (Madan  v.  Sherard, 
73  N.  Y.  329,  29  AmR  153.)  The 
difference  is  very  obvious  In  the  cir- 
cumstances, which,  in  the  one  case, 
usually  admit  of  no  negotiation,  or 
discussion;  while,  in  the  other,  the 
shipment  of  the  property  Is  a  mat- 
ter of  arrangement,  with  full  opoor- 
tunity  for  deliberate  action."  Zim- 
mer  v.  New  .York,  etc.,  R.  Co.,  137 
N.  Y.  460.  463,  S3  NE  642. 

[a]  Applications  of  rule.— (1) 
Plaintiff's  daughter  delivered  a  check 
for  a  trunk  to  the  clerk  of  the  trans- 
fer company  In  New  York  with  in- 
structions to  transport  It  to  her  house 
In  Brooklyn.  She  then  turned  away 
and  was  leaving  the  office,  but.  at 
the  suggestion  of  her  companion  that 
she  ought  to  have  a  receipt,  she  re- 
turned and  demanded  a  receipt  of 
the  clerk,  who  thereupon  delivered  to 
her  a  receipt  which  stipulated,  among 
other  things,  that  the  company 
should  not  be  liable  to  an  amount 
exceeding  one  hundred  dollars,  un- 
less a  special  '  contract  was  made. 
She  did  not  read  the  receipt  or  know 
Its  contents  until  after  the  loss  of 
the  trunk.  It  was  held  that  she  did 
not  assent  to  the  terms  of  the  con- 
tract limiting  the  liability  of  the 
company  and  was  entitled  to  recov- 
ery on  the  full  value  of  the  trunk. 
Woodruff  v.  Sherard,  9  Hun  (N.  Y.) 
322.  (2)  An  express  company  gave  to 
plaintiff's  maid  a  receipt  for  a  trunk, 


which  receipt  limited  Its  liability 
for  loss.  Plaintiff  sued  for  non- 
delivery, not  claiming  under  the 
receipt.  It  was  held  that  proof  by 
defendant  of  the  receipt,  without  ad- 
vice as  to  its  nature  or  proof  of  an 
opportunity  to  Inspect  the  paper  by 
one  capable  of  understanding  it,  did 
not  establish  a  contract  limiting  de- 
fendant's liability.  Wright  v.  Fargo, 
69  MISC.  416,  112  NYS  368.  (3) 
Plaintiff  delivered  baggage  to  defend- 
ant, to  be  transferred  to  a  railroad 
station,  and  received  a  coupon  check, 
marked  "Claim  Coupon  No.  5,947." 
On  the  reverse  side  of  the  check  was 
printed:  "It  is  agreed  by  the  person 
receiving  coupon  receipt  that  he,  for 
himself  or  as  agent  of  the  owner  of 
the  articles  shipped,  will  limit  the 
value  of  the  same  to  twenty-five  dol- 
lars." It  was  held  that,  as  it  did 
not  appear  that  plaintiff  knew  of  the 
limitation,  he  was  not  bound  thereby. 
Smith  v.  Hughes,  63  Misc.  326,  117 
NYS  162. 

[b]  IMwiflar  cheeks  on  former  oc- 
casions. An  express  company's 
agent,  on  receiving  from  a  passenger 
a  check  for  her  trunk  for  delivery 
at  her  residence,  gave  her  a  paper 
limiting  the  carrier's  liability  to  a 
certain  sum.  The  passenger  did  not 
read  the  paper,  and  did  not  know  of 
the  limitation,  although  she  had  re- 
ceived similar  checks  on  former  oc- 
casions, and  the  agent  did  not  inform 
her  of  the  limitation.  It  Was  held 
that  an  instruction  stating  such 
facts,  and  that  whether  plaintiff 
knew,  or  should  have  known,  of  the 
limitation  in  the  receipt  was  a  ques- 
tion for  the  Jury,  sufficiently  sub- 
mitted the  Issue  of  notice  thereof  to 
the  Jury.  Springer  v.  Westcott,  166 
N.  Y.  117,  69  NE  693. 

[c]  What  is  not  a  baggage  ship- 
ment.— Where  one  shipped  his  trunk 
by  express  and  agreed  to  pay  a  speci- 
fied sum  for  the  expressage  when 
delivered  at  his  residence,  and  there 
was  nothing  to  show  that  he  was 
about  to  become  a  passenger  of  the 
carrier,  the  shipment  was  one  of  ex- 
press freight,  binding  him,  in  the 
absence  of  fraud  or  imposition,  to  the 
printed  receipt  given  him  limiting 
the  carrier's  liability  to  a  specified 
sum.  Baom  v.  Long  Island  R.  Co., 
58  Misc.  34,  108  NYS  1113. 

81.  Grossman  v.  Dodd,  63  Hun  324, 
17  NYS  855  [aft  187  N.  Y.  699  mem. 
83  NE  642  mem]. 

83.  Springer  v.  Westcott.  166  N. 
Y.  117.  59  NE  693;  Madan  v.  Sherard, 
73  N.  Y.  329,  29  AmR  163;  Morgan 
v.  Woolverton.  186  App.  Div.  351,  120 
NYS  1008  faff  203  N.  Y.  62.  96  NE 
364,  36  LRANS  640]:  Grossman  v. 
Dodd,  63  Hun  324,  17  NYS  855  [aff 
187  N.  Y.  699  mem,  83  NE  642  memj; 
Colvln  v.  Fargo.  47  Misc.  642.  94  NYS 
877. 

83.  Southern  Express  Co.  v.  Wo- 
mack,  1  Helsk.    (Tenn.)   266. 

84V.    See  cases  infra  note  86. 

88.    Adams  Express  Co.  t.  Hoeing, 


88  Ky.  373.  11  SW  206.10  KyL  99» 
(recognising  the1  rule);  Hlgglns  v.  U. 
S.  Express  Co.,  83  N.  J.  L.  398,  86  A 
460;  Wlchern  v.  U.  S.  Express  Co.. 
83  N.  J.  L.  241,  83  A  776;  Hill  v- 
Adams  Express  Co.,  82  N.  J.  L.  37S. 
878,  81  A  859  [aff  80  N.  J.  L.  604.  77 
A  1073]  (where  the  court  said:  "The- 
decisions  of  the  Supreme  Court  in 
Florman  v.  Dodd,  etc.,  Co.,  79  N.  J.  L. 
63,  74  A  446,  and  in  Saunders  v.  Ad- 
ams Express  Co.,  76  N.  J.  L.  228,  69 
A  206  [rev  78  N.  J.  L.  441,  74  A  670], 
so  far  (if  at  all)  as  they  may  be 
Inconsistent  with  the  result  we  have 
reached  in  the  present  case,  must  be 
considered  as  overruled");  Cohen  v- 
U.  S.  Express  Co.,  81  N.  J.  L.  356. 
79  A  1063;  Hayes  v.  Adams  Express, 
Co.,  73  N.  J.  L.  105,  62  A  284  [aff  74 
N.  J.  L.  637.  66  A  1044];  Mack  v. 
Great  Western  Transp.  Co..  3  Oh.  Cir. 
Ct.  86,  2  Oh.  Cir.  Dec.  22;  South- 
ern R.  Co.  v.  Kimball,  103  S.  C.  365, 
88  SE  14;  Wise  v.  Atlantic  Coast  Line 
R.  Co.,  101  S.  C.  610.  512,  86  SE  22. 
And  see  Southern  Express  Co.  v. 
Moon,  39  Miss.  822,  881  (where  the 
court  said:  "Consignors  have  only 
to  insist  on  a  simple  receipt  for  their 
goods,  offering  to  pay  reasonable 
compensation  for  insurance  and 
transportation,  and  steadily  refusing 
the  artfully-prepared  receipts  limit- 
ing the  carrier's  liability  and  depriv- 
ing the  consignor  of  his  legal  rights, 
to  restore  in  practice  the  security 
and  safety  which  the  law  affords. 
They  will  in  this  manner  avoid  the 
losses  which  scheming  corporations 
and  unconscionable  tricksters,  under 
the  guise  of  special  agreements,  are 
daily  inflicting  on  them"). 

"When  a  shipment  is  tendered  to 
a  common  carrier  in  good  order  for 
shipment  it  is  the  duty  of  the  com- 
mon carrier  to  receive  and  ship  It. 
and  the  common  carrier  is  required 
to  do  bo,  and  receive  for  its  service 
the  usual  freight  charges.  The  ship- 
per has  the  right  to  ship  the  articles 
unreleased  and  recover  full  damages 
for  any  loss  or  damage  that  occurs, 
and  the  full  freight  charges  must  be 
paid.  However,  the  parties  have  the 
right  In  consideration  of  reduced 
rates  to  release  the  property  shipped 
and  limit  the  liability,  but  a  contract 
must  be  made  to  this  effect  or  the 
shipper's  attention  must  be  called  to 
what  has  been  done  or  Intended  to 
be  done,  and  he  must  assent  thereto. 
A  common  carrier  has  no  right  to 
limit  its  liability  to  the  shipper  for 
loss  or  Injury  to  property  shipped 
with  the  consent  or  assent  of  the 
shipper.  When  property  Is  tendered 
for  shipment  it  is  presumed  that  the 
shipper  desires  to  ship  it  unreleased. 

?ay  full  freight  changes,  and  collect 
or  loss  or  damage  full  value.  It  Is 
for  the  shipper  to  determine  whether 
he  will  release  the-  shipment,  pay  a 
less  freight  eharget  and  collect  a 
limited  value  in  case  of  loss  or  dam- 
age. He  can  contract  to  do  this,  or 
if  his  attention  Is  called  to  the  fact 


■»r  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  pagtand  noto  number. 
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[i  181]  bbb.  Under  Statutory  Provisions.  In 
California  a  statute  provides  that  a  party  who 
accepts  a  contract  for  carriage  with  a  knowledge 
of  its  terms  assents  to  the  limitation  stated  therein 
on  the  amount  of  the  carrier's  liability  in  ease  the 
property  is  lost  or  injured;88  and  it  has  been  held 
that  the  knowledge  prescribed  by  the  statute  may 
be  constructive  as  well  as.  actual;87  but  that  the 
mere  acceptance  of  a  receipt  containing  a  limita- 
tion of  the  amount  of  the  carrier's  liability  will 
not,  as  a  matter  of  law,  charge  the  consignor  with 
a  knowledge  of  such  limitation.8* 

In  Georgia  the  code  provides  that  a  common  car- 
rier cannot  limit  its  legal  liability  by  any  notice 
given  by  publication  or  by  entry  on  receipts  given, 
bat  may  make  an  express  contract  and  will  then 
be  governed  thereby,  and  under  the  provisions 
of  this  statute  an  express  contract  is  necessary, 
and  the  shipper,  by  the  mere  acceptance  of  a  re- 
ceipt, is  not  bound  by  the  limitations  therein  con- 
tained.90 It  is  said  that  an  express  contract  made 
with  the  shipper  of  the  goods  limiting  the  liability 
of  the  carrier  must  be  made  independently  of  the 
receipt  given  for  the  goods  and  must  be  proved 
independently  thereof,  as  any  other  contract  is 
proved  when  entered  into  by  two  or  more  parties;*1 
but  this  principle  does  not  prevent  the  parties  from 
using  the  terms  set  out  in  the  receipt  as  a  basis  on 
which  an  express  contract  may  be  made.92 

In  Illinois,  under  the  statute  which  provides 
that,  when  any  property  is  delivered  to  a  common 
carrier  to  be  transported,  it  shall  not  be  lawful 
for  the  carrier  to  limit*  its  common-law  liability 
by  any  stipulation  expressed  in  the  receipt  given 
for  the  property,  the  mere  acceptance  by  the  ship- 
per of  a  receipt  containing  limitations  of  liability 
does  not  constitute  an  assent  to  such  limitations 


nor  prevent  him  from  recovering  full  compensa- 
tion for  loss  or  injury.98  In  order  to  bind  the  ship- 
per, it  must  appear  that  he  was  aware  of  the 
restriction  in  the  receipt.9* 

In  Dakota,  under  a  statute  which  provided  that 
a  consignor  or  a  consignee,  by  accepting  a  bill  of 
lading  or  a  written  contract  of  carriage  with  a 
knowledge  of  its  terms,  assented  to  the  rate  of 
hire  and  to  the  time,  place,  and  manner  of  delivery 
therein  stated,  but  that  his  assent  to  any  modifica- 
tion of  the  carrier's  obligations  contained  in  such 
instrument  could  be  manifested  only  by  his  signa- 
ture, to  the  same,  it  was  held  that  a  condition  in  a 
receipt  that  the  carrier  would  not  be  liable  for 
loss  or  damage,  unless  claim  therefor  was  presented 
within  a  given  time,  was  not  binding  on  the  ship- 
per unless  he  signed  the  receipt.99 

[$  182]  (b)  Bills  of  Lading— aa.  Majority  Rule. 
The  nature  of  the  bill  of  lading  as  constituting  a 
contract  between  the  carrier  and  the  shipper  will 
be  discussed  hereafter.**  It  is  to  be  assumed  for 
present  purposes  that  the  terms  of  shipment  are 
usually  embodied  in  such  a  bill  of  lading,  if  one  is 
issued,  and  that  a  proper  purpose  of  such  instru- 
ment is  to  state  the  limitations,  if  any,  under 
which  the  goods  are  received  by  the  carrier  for 
transportation.  However,  the  contract  may  be 
oral,  and  it  is  open  to  the  carrier  to  show  that 
by  such  agreement  a  limitation  was  made.97  If  a 
formal  bill  of  lading  is  executed  by  the  carrier  and 
delivered  to  the  shipper,  as  evidence  of  the  terms 
of  shipment,  valid  stipulations  embodied  therein, 
limiting  the  carrier's  liability,  will  be  binding  on 
the  shipper,  and  no  formal  assent  to  the  limitation 
of  liability  by  signature  to  the  bill  of  lading,  or 
otherwise,  is  essential  on  the  part  of  the  shipper.98 


that  It  is  being  done,  and  he  consents 
or  assents  to  It  he  will  be  bound. 
A  railroad  will  not  be  allowed  to 
make  a  onesided  contract  to  limit  Its 
liability  to  a  shipper  without  the 
shipper's  consent.    It  is  for  the  ship- 

^r  to  direct  whether  his  shipment 
to  be  shipped  "unreteased*  or  're- 
leased:' to  hold  otherwise  would  be 
unreasonable  and  farcical,  and  open 
the  door  to  injustice  and  fraud." 
Wise  v.  Atlantic  Coast  Line  R.  Co., 
supra. 

[a]  If  a  shipper  has  actual  knowl- 
edge of  a  clause  in  a  shipping  re- 
ceipt which  limits  the  liability  of  the 
carrier  to  an  amount  therein  stated, 
and  he  accepts  the  receipt  in  silence, 
such  acceptance  estops  the  shipper 
from  afterward  asserting;  the  value 
to  be  greater.  Atkinson  v.  New  York 
Transfer  Co..  78  N.  J.  L.  608.  71  A 
278. 

[b]  What  is  not  aa  acceptance^— 
That  a  shipper  of  live  stock  filed  a 
claim  for  damages  with  the  carrier's 
agent  does  not  show  acceptance  of  a 
bill  of  lading  limiting  the  carrier's 
liability,  where  the  shipper  Informed 
the  agent  that  he  had  not  signed  the 
bill,  and  the  agent  refused  to  take 
up  the  claim  until  the  bill  of  lading 
was  filed  therewith.  Southern  R.  Co. 
t.  Kimball,  103  S.  C.  365.  88  SE  14. 

88.     Cal.  Civ.  Code  I  2176. 

87.  Curtis  v.  United  Transfer  Co., 
117  Cal.  112,  138  P  726. 

88.  Curtis  v.  United  Transfer  Co., 
167  Cal.  112,  138  P  726.  Compare 
Mlchalltschke  v.  Wells.  118  Cal.  683. 
SO  P  847  (overlooked  in  United 
Transfer  Co..  supra,  and  seems  to  be 
squarely  in  conflict  with  it). 

SB.  6a.  Civ.  Code  (1896)  {  2276. 
See  also  Infra   5   184. 

•0.  Central  of  Georgia  R.  Co.  v. 
City  Hills  Co..  128  Oa.  841,  68  SE  197: 
Central  of  Georgia  R.  Co.  v.  Hall,  124 
Ga.  322,  62  SE  679.  110  AmSR  170.  4 
LRANS  898.  4  AnnCas  128:  Kava- 
naugh  v.  Southern  R.  Co.,  120  Ga.  62, 


47  SE  626.  1  AnnCas  706;  Central  of 
Georgia  R.  Co.  v.  Lippman.  110  Ga. 
665.  86  SB  202.  60  LRA  673:  Central 
R.  Co.  v.  Bryant,  73  Ga.  722;  South- 
ern Express  Co.  v.  Shea,  38  Ga.  619; 
Mosher  v.  Southern  Express  Co.,  38 
Ga.  37;  Southern  Express  Co.  v.  Pur- 
cell,  37  Ga.  103,  92  AmD  63:  Southern 
Express  Co.  v.  Newby,  36  Ga.  635,  91 
AmD  782:  Southern  Express  Co.  v. 
Barnes,  86  Ga.  532:  Purcell  v.  South- 
ern Express  Co..  34  Oa.  316:  Lamb  v. 
McHan.  17  Oa.  A  6.  86  SE  252;  South- 
ern Express  Co.  v.  Brlggs,  1  Ga.  A. 
294,  57  SE  1066. 

fa]  Bifi-nlag  contract.— According 
to  some  decisions,  to  give  the  con- 
tract validity,  it  must  be  signed  by 
the  shipper  at  the  time  of  the  ship- 
ment. Central  of  Georgia  R.  Co.  v. 
Kavanaugh,  92  Fed.  66.  34  CCA  203 
[construing  Georgia  statute];  Fra- 
sier  v.  Charleston,  etc.,  R.  Co.,  73  S. 
C.  140,  62  SE  964  [construing  Geor- 
gia statute].  But  see  Southern  Ex- 
press Co.  v.  Hanaw,  134  Ga.  445,  449. 
67  SE  944.  137  AmSR  227  (where  the 
court  said:  "In  Kavanaugh  v.  South- 
ern R.  Co..  120  Ga.  62.  47  SE  626.  1 
AnnCas  705,  the  expression  was  used 
that  if  the  contract  had  been  ex- 
ecuted in  Georgia  it  would  not  be 
binding  unless  "signed"  by  the  ship- 
per. This  was  doubtless  an  inad- 
vertence, meaning  that  there  must 
be  an  express  agreement  by 'the  ship- 
per, the  most  ordinary  method  of 
showing  such  agreement  being  by 
signingT'). 

81.  Southern  Express  Co.  v.  Pur- 
cell   37  Ga.  108.  92  AmD  63. 

89.  Southern  Express  Co.  v.  Han- 
aw. 134  Ga.  446,  67  SE  944.  137  AmSR 
227. 

83.  Nonotuck  Silk  Co.  v.  Adams 
Express  Co.,  266  111.  66.  99  NE  893 
raft  166  111.  A.  519];  Plaff  v.  Pacific 
Express  Co..  251  111.  243.  95  NE  1089; 
Cutter  v.  Wells,  237  111.  247.  86  NE 
G95;  Mills  v.  Chicago,  etc.,  R.  Co.,  183 
HI.  A  63;  Ellison  v.  Adams  Express 


Co..  162  111.  A.  1:  Pennsylvania  R. 
Co.  v.  John  Anda  Co.,  131  111.  A.  426: 
Powers  Mercantile  Co.  v.  Wells,  93 
Minn.  143,  100  NW  736  (construing 
Illinois  statute). 

84.  Plaff  v.  Pacific  Express  Co., 
251  111.  243.  96  NE  1089.  See  also 
infra  1. 184. 

85.  Hartwell  v.  Northern  Pac.  Ex- 
press Co.,  5  Dak.  463,  41  NW  732,  3 
LRA  342. 

86.  See  Infra  t  261. 

87.  Pittsburgh,  etc.,  R.  Co.  v.  Bar- 
rett, 36  Oh.  St.  448;  Boorman  v. 
American  Express  Co.,  21  Wis.  152. 

[a]  If  there  Is  aa  oral  contract  as 
to  terms,  and  a  written  reoeipt  or 
bill  of  lading  is  subsequently  deliv- 
ered to  the  snipper,  he  has  the  right 
to  assume  that  it  embodies  the  terms 
of  the  oral  agreement;  and  if  addi- 
tional limitations  have  been  Inserted 
therein  without  his  knowledge,  he 
may  avoid  them  on  the  ground  of 
fraud.  Boorman  v.  American  Express 
Co.,  21  Wis.  162. 

[b]  Effect  of  Oaxmaok  amendment. 
—It  has  been  held  that  the  Carmack 
amendment  prohibits  oral  contracts 
of  shipment  only  when  they  are  in 
conflict  with  the  schedules  and  rates 
published  by  the  Interstate  commerce 
commission.  Gulf,  etc.,  R.  Co.  v. 
Vasbinder.  (Tex.  Civ.  A.)  172  SW  763. 

88.  U.  S. — The  Delaware  v.  Orejcon 
Iron  Co.,  14  Wall.  679.  20  L.  ed.  779. 

Ala — Steele  v.  Townsend,  37  Ala. 
247.  79  AmD  49. 

Conn. — Lawrence  v.  New  York,  etc., 
R.  Co.,  36  Conn.  63. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Hlnley-Stephens  Co.,  64  Fla.  775,  60 
S  749.  AnnCasl914B  999. 

Kan. — Kallman  v.  U.  S.  Express 
Co..   3  Kan.   206. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  690.  But  see 
Kentucky  case  infra  8  183  note  11. 

Mass.— McKlnney  v.  Boston,  etc.  R. 
Co..  217  Mass.  274.  104  NE  446;  John- 
son  v.   New   York,   etc.,   R.   Co.,    217 

Digitized  by  VjOOQLC 


144     [IOC.  J.] 


CARRIERS 


[§  182 


His  assent  thereto  will  be  presumed.9*  It  is  not 
necessary  that  the  stipulation  limiting  the  carrier's 
liability  be  expressly  called  to  the  shipper's  atten- 
tion.1 It  will  be  presumed  that  the  shipper  was 
apprised  of  the  contents  of  the  instrument,  and 
that  he  assented  to  its  terms.2  The  rule  applicable 
to  other  formal  contracts  is  applied  here,  and  the 
shipper  who  has  accepted  a  bill  of  lading  is,  ac- 
cording to  the  weight  of  authority,  conclusively 
presumed,  in  the  absence  of  evidence  of  fraud,  to 
have  thereby  assented  to  the  terms  of  the  instru- 
ment, and  he  will  not  be  heard  to  say  that  stipula- 
tions therein  limiting  the  carrier's  liability  were 
not  known  and  assented  to  by  him.3  He  cannot 
show,  to  defeat  the  exemption,  that  he  did  not  read 
the  instrument.4     Especially  is  this  principle  ap- 


plicable where  the  shipper  signed  the  bill  of  lading 
or  special  contract  limiting  the  carrier's  common- 
law  liability,5  or  where  for  several  years  previous 
he  had  been  receiving  bills  of  lading  in  the  same 
form  and  terms  as  the  one  in  question.  And  where 
the  shipper  obtains  a  blank  bill  of  lading  from  the 
carrier's  agent  and  fills  it  out  and  presents  it  to 
such  agent  for  his  signature,  and  the  agent  signs  it, 
the  shipper  is  conclusively  bound  by  its  terms  and 
cannot  be  heard  to  say  that  he  had  not  acquainted 
himself  therewith.*  Nevertheless,  the  provisions 
assuming  to  limit  the  liability  of  the  carrier  should 
be  so  stated  that  they  may  be  easily  comprehended;' 
and  if  not  they  are  inoperative.8  And  the  shipper 
is  not  bound  "where  he  is  prevented  by  the  carrier's 
fraud  from  reading  or  otherwise  obtaining  a  knowl- 


Mass.  203.  104  NE  446;  John  Hood 
Co.  v.  American  Pneumatic  Service 
Co..  191  Mass.  27,  77  NE  638;  Graves 
v.  Adams  Express  Co.,  176  Mass.  280, 
67  NE  462;  Cox  v.  Central  Vermont 
R.  Co..  170  Mass.  129.  49  NE  97; 
Grace  v.  Adams,  100  Mass.  506,  97 
AmD  117,  1  AmR  131. 

Mich. — Hengstler  v.  Flint,  etc.,  R. 
Co.,  126  Mich.  63J),  84  NW  1067;  Smith 
v.  American  Express  Co.,  108  Mich. 
672.  66  NW  479;  Feige  v.  Michigan 
Cent.  R.  Co.,  62  Mich.  1,  28  NW  685; 
McMillan  v.  Michigan  Southern,  etc., 
R.  Co..  16  Mich.  79,  98  AmD  208. 

Minn. — Chrlstenson  v.  American 
Express  Co.,  16  Minn.  270,  2  AmR 
122. 

N.  T. — Landsberg  v.  Dlnsmore,  4 
Daly  490;  Wetsell  v.  Dlnsmore,  4 
Daly  193  [rev  on  other  grounds  54 
N.  Y.  496]. 

99.    See  cases  supra  note  98. 

1.     See  cases  infra  note  2. 

a.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter,  60  Fla.  180,  39  S  634.  Ill 
AmSR  116;  McMillan  v.  Michigan 
Southern.  etc.,  R.  Co..  16  Mich.  79, 
93  AmD  208;  East  Tennessee,  etc.,  R. 
Co.  v.  Brumley,  6  Lea  (Tenn.)  401; 
Dlllard  v.  Louisville,  etc.,  R.  Co.,  2 
Lea  (Tenn.)  288;  Ram  v.  Boston,  etc., 
R.  Co.,  41  Que.  Super.  68,  13  CanR 
Cas  370. 

fa]  Knowledge  of  fast  that  snob, 
stipulation  Is  usually  contained  In 
the  bill  of  lading-  or  receipt  Issued 
by  the  carrier  wifi  affect  the  shipper 
with  notice  thereof  In  a  particular 
case.  Ghormley  v.  Dlnsmore,  53  N. 
Y.  Super.  36;  Rubens  v;  Ludgate  Hill 
SS.  Co.,  20  NTS  481  [art  143  N.  T. 
629  mem,  37  NE  825  mem]. 

8.    See  cases  Infra  notes  4-6. 

4.  'U.  S. — Missouri  Pac.  R.  Co.  v. 
Harper,  201  Fed.  671,  121  CCA  670; 
eharnock  v.  Texas,  etc.,  R.  Co.,  113 
Fed.  92,  61  CCA  7*  Caff  194  TJ.  8.  432, 
24  SCt  671,  48  L.  ed.  1057];  Leitch 
v.  Union  R.  Transp.  Co.,  15  F.  Cas. 
No.   8.224. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Burton,  166  Ala.  426,  428,  61  S  648 
[cit  Cyc):  Western  R.  Co.  v.  Harwell. 
91  Ala.  340,  8  S  649:  Jones  v.  Cin- 
cinnati, etc.,  R.  Co.,  89  Ala.  376,  8  S 
61. 

Ark. — St.  Loufs,  etc.,  R.  Co.  v. 
Weakly.  50  Ark.  397,  8  SW  184,  7 
AmSR  104. 

Fla.— Atlantic  Coast  Line  R.  Co.  v. 
Dexter,  60  Fla.  180.  39  S  634.  Ill 
AmSR  116. 

111. — Coats  v.  Chicago,  etc.,  R.  Co., 
239   111.    164,   87   NE   929    (construing 

Ind. — Stewart  v.  Cleveland,  etc.,  R. 
Co.,  21  Ind.  A.  218,  62  NE  89. 

Iowa. — Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  46  Iowa  470; 
Mulligan  v.  Illinois  Cent.  R.  Co.,  86 
Iowa  181,  14  AmR  614. 

Mass. — McKlnney  v.  Boston,  etc., 
R.  Co.,  217  Mass.  274,  104  NE  446; 
Johnson  v.  New  York,  etc.,  R.  Co.. 
217  Mass.  203.  104  NE  445;  Cox  v. 
Central  Vermont  R.  Co.,  170  Mass. 
129,  49  NE  97;  Grace  v.  Adams,  100 
Mass.   505.  97  AnrD  117,  1  AmR  121. 


Minn. — Hutchinson  v.  Chicago,  etc., 
R.  Co.,   37   Minn.   524,   35   NW  433. 

Mo. — Kellerman  v.  Kansas  City, 
etc.,  R.  Co.,  136  Mo.  177,  34  SW  41, 
37  SW  828;  McFadden  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  343,  4  SW  689, 
1   AmSR  721. 

N.  Y. — Hill  v.  Syracuse,  etc.,  R. 
Co..  73  N.  Y.  361.  29  AmR  163;  Ger- 
mania  F.  Ins.  Co.  v.  Memphis,  etc., 
R.  Co..  72  N.  Y.  90.  28  AmR  118: 
Boyle  v.  Bush  Terminal  R.  Co..  151 
App.  Dlv.  561,  136  NYS  356  [rev  on 
other  grounds  210  N.  Y.  889,  104  NE 
9331. 

N.  C. — Phlfer  v.  Carolina  Cent.  R. 
Co..  89  N.  C.  311,  45  AmR  687. 

Tex. — Ryan  v.  Missouri,  etc.,  R. 
Co.,  66  Tex.  18. 

Vt. — Leavens  v.  American  Express 
Co..  86  Vt.  842.  85  A  557:  Davis  v. 
Central  Vermont  R.  Co.,  66  Vt.  280, 
29  A>  313,   44   AmSR   852. 

Wash. — Davis  v.  Northern  Pac.  R. 
Co.,  77  Wash.  261,  137  P  464;  Hill  v. 
Northecn  Pac.  R.  Co.,  S3  Wash.  697, 
|>74   P   1054. 

[a]  The  statutory  provision  that 
the  carrier's  liability  cannot  be  lim- 
ited by  stipulations  in  a  receipt  will 
not  prevent  his  being  bound  by  the 
terms  of  a  formal  contract,  such  as 
a  bill  of  lading.  Jennings  v.  Smith, 
99  Fed.  189  [ail  106  Fed.  139,  46  CCA 
249]. 

S.  Ind. — Evansville,  etc.,  R.  Co.  v. 
Kevekordes,   (A.)    69   NE   1022. 

Iowa. — Lefebure  v.  American  Ex- 
press Co.,   139  NW  1117. 

Kan. — Hayes  v.  Missouri,  etc.,  R. 
Co.,  84  Kan.   1,  113  P  421. 

Mass. — Johnson  v.  New  York,  etc., 
R.  Co.,  217  Mass.  203,  104  NE  446. 

Mo. — Kellerman  v.  Kansas  City, 
etc.,  R.  Co.,  136  Mo.  177,  84  SW  41.  37 
SW   828. 

Okl.— Missouri,  etc.,  R.  Co.  ▼.  Wal- 
ston.  37  Okl.  517,  183  P  42. 

S.  C. — Baker  v.  Atlantic  Coast  Line 
R.  Co..  82  S.  C.  146,  63  SE  611,  129 
AmSR    873. 

Tenn. — Louisville,  etc,  R.  Co.  ▼. 
Smith.  123  Tenn.  678,  134  SW  866: 
Nashville,  etc.,  R.  Co.  v.  Stone,  112 
Tenn.  348,  79  SW  1031,  106  AmSR 
965. 

"Where  the  shipper'  signs  the  bill 
of  lading  the  carrier  has  a  right  to 
assume  that  he  can  read  and  that  he 
understands  what  he  has  signed  and 
so  assents  to  the  terms  of  the  writ- 
ing as  a  contract.  As  a  matter  of 
business  fairness  It  is  not  open  to 
the  shipper  In  such  a  case  to  show 
that  he  did  not  read  the  bill  of  lad- 
ing or  that  he  could  not  understand 
its  terms."  McKlnney  v.  Boston,  etc.. 
R.  Co.,  217  Mass.  274,  276,  104  NE 
446;  Johnson  v.  New  York,  etc.,  R. 
Co.,   217  Mass.   203,  104   NE  446. 

[a]  Thus,  (1)  where  a  shipper 
executed  a  contract  of  shipment  of 
live  stock,  containing  a  stipulation 
limiting  Its  value,  In  the  absence  of 
fraud,  mistake.  Imposition,  or  In- 
capacity, and  no  protest  had  been 
made  by  him,  he  must  be  held  to  have 
known  and  consented  to  Its  terms. 
Evansville,  etc.,  R.  Co.  v.  Kevekordes, 


(Ind.  A.)  69  NE  1022.  (2)  Where  an 
agent  of  a  carrier  handed  plaintiff 
a  bill  of  lading  to  sign  and  told  him 
that  he  was  in  a  hurry,  and  it  was 
dark  and  there  was  only  a  lantern 
to  see  by,  and  plaintiff  signed  the 
bill  of  lading  without  reading  It,  the 
only  reason  given  for  not  doing  so 
being  that  the  agent  wanted  to  get 
home,  he  was  bound  by  any  special 
reasonable  contract  plainly  printed 
therein,  and  cannot  say  that  it  was 
not  fairly  entered  into.  Lefebure  v. 
American  Express  Co.,  (Iowa)  139 
NW  1117.  (3)  And  where  a  shipper 
simply  orders  cars  to  be  placed  at 
a  loading  chute,  two  miles  distant 
from  any  station  of  the  railroad 
coirpany,  loads  such  cars  with  cat- 
tle, and,  without  any  contract  as  to 
the  shipment,  exoept  such  as  the  law 
Implies,  accompanies  the  cattle 
which  are  hauled  In  the  train  to  the 
railroad  station  of  the  company,  and 
there .  calls  on  the  station  agent  to 
prepare  a  contract  for  the  shipment, 
which  Is  done,  and  the  shipper  signs 
the  contract,  receives  a  copy  thereof, 
proceeds  on  his  journey  and  uses  the 
contract  to  pay  his  transportation, 
without  making  any  objection  there- 
to, the  shipment  is  made  under  a 
written  contract,  although  the  ship- 
per neither  read,  nor  had  an  oppor- 
tunity to  read,  the  contract  before 
entering  the  train.  Hayes  v.  Mis- 
souri, etc.,  R\  Co.,  84  Kan.  1.  113  P 
421. 

[b]  The  rale  has  no  application, 
however,  in  case  of  a  contract  limit- 
ing the  value  of  the  shipment  where 
the  shipper  objected  to  insertion  of 
the  limited  liability  clause  and 
signed  the  contract  only  after  stating 
that  he  would  sooner  pay  a  higher 
rate  than  have  the  Bhipment  put  at 
Its  proper  value,  and  that  the  agent 
had  stated  not  only  that  such  valu- 
ation was  only  a  matter  of  form, 
but  also  that  he  had  no  other  con- 
tract which  he  could  give.  Bingham 
v.  San  Pedro,  etc.,  R.  Co..  39  Utah 
400,  117  P  60S.  See  infra  I  183 
note  11. 

5H-  Hix  v.  Eastern  SS.  Co.,  107 
Me.   367.   78  A  379. 

6.  Cau  v.  Texas,  etc.,  R.  Co.,  113 
Fed.  91,  51  CCA  76  [aff  194  U.  S.  427. 
24  SCt  663,  48  L.  ed.  1053].  See  supra 
i    177. 

7.  See  cases  infra  note  8. 

8.  Fenderson  v.  Lehigh  Valley  R. 
Co.,  163  App.  Dlv.  107,  148  NYS  494 
(holding  that  the  letters  "S.  L.  &  C." 
printed  on  a  bill  of  lading  are  not  a 
sufficient  compliance  with  Personal 
Property  Law  [Consol.  L.  c  41]  I 
209,  as  added  by  L.  [1911]  c  248. 
providing  that  the  carrier  may.  by 
inserting  in  the  bill  the  words  ''ship- 
pers' load  and  count."  exempt  Itself 
from  liability  for  Improper  loading 
or  for  the  nonreceipt  or  misdescrip- 
tion of  the  goods,  etc..  in  the  ab- 
sence of  proof  of  a  course  of  deal- 
ing between  the  parties  where  such 
Initials  had  been  used);  Southern  R. 
Co.  v.  Kimball,  103  S.  C.  366,  88  SB 
14. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOOQ  IC 


§§  182-184] 


CARRIERS 


[IOC.  J.]     145 


edge  of  the  terms  of  the  bill  of  lading." 

Contemplated  shipment.  Provisions  of  a  bill  of 
lading  issued  for  a  contemplated  shipment  will  be 
binding  if  the  shipment  is  made  thereunder.10 

[i  183]  bb.  Minority  Rule—  (aa)  Independently 
of  Statute.  The  principles  stated  in  the  preceding 
section  have  not  met  with  universal  acceptance  and 
in  a  number  of  decisions  it  has  been  held  inde- 
pendently of  statute  that  it  is  incumbent  on  the 
carrier  relying  on  an  exemption  from  liability  con- 
tained in  a  bUl  of  lading  to  show  that  such  exemp- 
tion was  brought  to  the  attention  of  the  shipper  and 
expressly  assented  to  by  him.u 

U  184]  (bb)  Under  Statutes.  Rule  in  Illinois. 
Under  a  statute,  the  provisions  of  which  have  been 
set  out  in  a  previous  section,12  it  is  held  that  where 
a  limitation  of  the  carrier's  common-law  liability 
is  contained  in  a  bill  of  lading  which  in  its  entirety 
constitutes  both  a  receipt  and  a  contract  the  mere 


acceptance  by  the  shipper  of  the  bill  of  lading 
does  not. amount  to  an  assent  thereto  so  as  to  make 
the  restriction  binding.11  In  order  that  restrictions 
contained  in  a  bill  of  lading  shall  be  binding  it  is 
essential  that  either  the  shipper  or  his  agent  at 
the  time  of  making  the  contract  of  shipment  knew 
the  terms  and  conditions  of  the  bill  of  lading  and 
assented  thereto.14  Whether  there  is  assent  on  the 
part  of  the  shipper  is  a  question  of  fact,16  and  the 
burden  is  on  the  carrier  to  show  that  the  restric- 
tions of  the  common-law  liability  were  assented  to 
by  the  shipper.1"  Assent  of  the  shipper  must  be 
shown  by  evidence  dehors  the  instrument.17  And 
it  has  been  held  that,  even  though  the  shipper  signs 
the  bill  of  lading  containing  limitations  of  the  lia- 
bility of  the  carrier,  the  burden  is  still  on  the 
carrier  to  show  by  evidence  aliunde  that  the  restric- 
tions or  limitations  of  the  common-law  liability 
contained  therein  were  assented  to  by  the  shipper. 


9.  Southern  Pac.  R  Co.  v.  Mea- 
dors.  104  Tex.  469.  140  SW  427;  Gulf, 
etc,  R.  Co.  v.  Vaablnder,  (Tex.  Civ. 
A.)  172  SW  763;  Atchison,  etc.,  R. 
Co.  v.  Grant,  6  Tex.  Civ.  A.  674,  26 
SW   286. 

10.  The  Bark  Delaware  v.  Oregon 
Iron  Co.,  14  Wall.  (U.  S.)  679,  20  L. 
ed.  779;  Robinson  v.  Memphis,  etc., 
B.  Co.,  16  Fed.  57;  Rowley  v.  Bige- 
low,  12  Pick.  (Mass.)  (07,  22  AmD 
607. 

11.  Louisville,  etc.,  R  Co.  v. 
Owen,  12  KyL  716  (but  see  supra 
i  182  note  98):  Hill  v.  Adams  Ex- 
press Co.,  82  N.  J.  L.  37S.  81  A  859 
tail  80  N.  J.  L.  604.  77  A  1073,  and 
overr  In  effect  78  N.  J.  L.  333,  74  A 
6741:  Cohen  v.  U.  S.  Express  Co., 
81  N.  J.  L.  356,  79  A  1053;  Hayes  v. 
Adams  Express  Co.,  74  N.  J.  L.  537. 
66  A  1044  [aft*  73  N.  J.  L.  105.  62  A 
2841:  Benson  v.  Oregon  Short  Line 
R  Co..  35  Utah  241,  246.  99  P  1073. 
136  AroSR  1052.  19  AnnCas  803 
(where  It  was  said  that  "when  a 
stipulation  thus  limiting  the  car- 
rier's liability  Is  inserted  in  a  bill 
of  lading,  release,  or  other  docu- 
ment prepared  and  furnished  by 
the  carrier.  It  must  receive  the 
assent  of  the  shipper-  otherwise 
he  will  not  be  bound  thereby." 
This  case  cites  with  approval  one 
of  the  Illinois  decisions.  How- 
ever, what  is  here  said  Is  dictum, 
as  the  case  turned  on  the  question 
of  whether  a  drayman  making  de- 
livery to  the  carrier  for  plaintiff 
could  bind  a  shipper  by  a  contract 
limiting  liability).  See  supra  f  182 
note  7   [b]. 

[a]  Assent  •  question  for  jnry<— 

Where  there  was  evidence  from 
which  a  Jury  might  infer  an  absence 
of  assent  by  the  shipper  to  the  lim- 
itation of  liability  contained  In  a  bill 
of  ladtng  the  question  whether  such 
assent  was  in  fact  given  was  for  the 
jury.  Cohen  v.  U.  S.  Express  Co., 
81  N.  J.  L.  355.  79  A  1068;  Hayes  v. 
Adams  Express  Co.,  74  N.  J.  L.  537, 
65  A  1044. 

[b]  Xn  Ohio  (1)  It  has  been  held 
In  a  circuit  court  decision  that  the 
carrier  cannot  limit  Its  liability  by 
bill  of  lading  unless  the  terms  there- 
of were  known  and  assented  to  by 
the  shipper,  and  unless  such  assent 
was  proved  the  shipper  Is  entitled 
to  recover  the  full  value  of  the 
roods.  Pittsburgh,  etc.,  R.  Co.  v. 
Blakemore,  1  Oh.  Clr.  Ct.  42,  1  Oh. 
Ctr.  Dec.  26.  (2)  And  in  Gaines  v. 
Union  Transp.  Co.,  28  Oh.  St.  418, 
there  is  a  dictum  to  the  effect  that 
when  a  carrier  claims  exemption 
from  such  liability,  under  a  bill  of 
lading  not  signed  by  the  owner  or 
consignor  of  the  goods,  he  must  aver 
and  prove  that  such  bill  was  as- 
sented to  by  th.e  shipper.  Whether 
such  assent  has  been  given,  so  as 
to  make  the  bill  of  lading  binding 
on  the  shipper,  is  a  fact  to  be  proved] 
and  cannot  be  Implied  or  presumed 
contrary  to  the  facts  when  the  acts 
of  the  shipper  do  not  operate  as  an 
[10C.J.-10] 


estoppel.  It  appeared,  however,  in 
this  case  that  the  bill  of  lading  was 
given  after  the  carrier  had  accepted 
the  shipment  and,  within  the  prin- 
ciples stated  in  I  64,  it  would  of 
course  not  be  binding.  (3)  In  Cin- 
cinnati, etc.,  R.  Co.  v.  Pontius,  19 
Oh.  St  221,  2  AmR  391,  it  was  held 
that  a  bill  of  lading  signed  by  the 
carrier's  agent  and  accepted  and 
acquiesced  In  by  the  consignor  is 
binding  upon  the  latter,  although  not 
signed  by  him,  and  that  the  terms 
and    conditions   of   the   contract    ex- 

Sressed  therein  cannot  be  contra- 
cted by  oral  proof.  However,  It 
does  not  appear  from  this  decision 
what  the  court  would  consider  ac- 
quiescence by  the  shipper.  (4)  It 
has  been  held,  however,  that  where, 
under  a  custom,  a  railroad  company, 
on  shipment  of  goods.  Instead  of 
Issuing  a  bill  of  ladings  signed  a  re- 
ceipt for  the  goods  prepared  by  the 
shipper  which  at  the  Instance  of  the 
railroad  company  contained  the 
clause,  "subject  to  the  terms  and 
conditions  of  the  R.  R  Co's  bill  of 
lading,"  and  such  bill  of  lading  con- 
tained the  condition  that  "no  car- 
rier or  party  in  possession  of  all  or 
any  of  the  property  herein  described 
shall  be  liable  for  any  loss  thereof 
or  damage  thereto  by  causes  beyond 
its  control,  or  by  floods  or  lire  not 
due  to  its  own  negligence,  the  pro- 
visions of  such  bill  of  lading  become 
incorporated  into  the  contract  of 
shipment,  although  the  shipper  was 
not  aware  that  such  provision  was 
contained  therein,  he  having  the 
means  to  acquaint  himself  with  such 
fact,  and  in  such  case  neither  the 
shipper  nor  the  consignee  can  re- 
cover for  the  loss  by  Are  of  the 
goods  shipped  while  in  the  posses- 
sion of  the  carrier  or  of  a  connect- 
ing carrier  bound  by  the  same  con- 
tract of  shipment,  such  loss  occur- 
ring without  the  negligence  of  such 
carriers.  Cincinnati,  etc.,  R  Co.  v. 
Berdan,  22  Oh.  Cir.  Ct.  326,  12  Oh. 
Clr.   Dec.    481. 

19.  See  supra  {  181. 
13.  Wabash,  etc.,  R.  Co.  v. 
Thomas,  222  111.  337,  78  NE  777,  7 
LRANS  1041;  Chicago,  etc.,  R.  Co.  v. 
Calumet  Stock  Farm,  194  111.  9,  61 
NE  1096.  88  AmSR  68  and  note; 
Illinois  Cent.  R.  Co.  v.  Carter,  165 
111.  570,  46  NE  374,  36  LRA  627; 
Chicago,  etc.,  R.  Co.  v.  Simon,  160 
111.  648,  43  NE  696;  Chicago,  etc., 
R  Co.  v.  Davis,  169  111.  53,  42  NE  382, 
60  AmSR  143;  Erie,  etc.,  Transp.  Co. 
v.  Dater,  91  111.  195,  33  AmR  61; 
Merchants'  Despatch  Transp.  Co.  v. 
Joestlng,  89  111.  162;  Merchants' 
Despatch  Transp.  Co.  v.  Leysor,  89 
111.  43;  Merchants'  Despatch  Transp. 
Co.  v.  Thellbar,  86  111.  71;  Field  v. 
Chicago,  etc..  R  Co.,  71  111.  458; 
Anchor  Line  v.  Dater,  68  111.  369; 
U.  S.  Express  Co.  v.  Haines,  67  111. 
137;  Adams  Express  Co.  v.  Stet- 
taners,  61  111.  184,  14  AmR  67;  Amer- 
ican Merchants'  Union  Express  Co. 
v.  Schier,  65  111.  140;  Adams  Express 


Co.  v.  Haynes,  42  111.  89;  McCurrey 
v.  Metropolitan  L.  Ins.  Co.,  168  111.  A. 
626;  Waxelbaum  v.  Southern  R.  Co., 
168  III.  A.  66;  Peoria  Packing  Co.  v. 
Nashville,  etc.,  R.  Co..  164  111.  A. 
646;  Stewart  v.  Vandal  la  R.  Co.,  163 
111.  A.  652:  Warren  v.  Cleveland,  etc., 
R.  Co.,  156  111.  A.  Ill;  Coats  v.  Chi- 
cago, etc..  R.  Co.,  134  111.  A.  217; 
Toledo,  etc.,  R.  Co.  v.  Boas,  ISO  111. 
A.  17;  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  98  111.  A.  311  [aff  200  111. 
636,  66  NE  326,  93  AmSR  218];  Wa- 
bash R.  Co.  v.  Harris.  66  111.  A.  169: 
Western  Transit  Co.  v.  Hosking,  19 
111.  A.  607:  Lake  Shore,  etc.,  R.  Co. 
v.  Davis,  16  111.  A.  426;  Adams  Ex- 
press Co.  v.  King,  3  111.  A.  816;  Ber- 
ger-Crittenden  Co.  v.  Chicago,  etc.. 
R.  Co..  169  Wis.  260,  150  NW  496 
(construing    Illinois   statute). 

[a]  Acceptance  of  a  shipping  tloket 
referring  to  the  -  conditions  of  the 
Mil  of  lading  does  not  establish  an 
assent  to  the  limitations  of  liability 
contained  In  such  bill  of  lading. 
Illinois  Match  Co.  v.  Chicago,  etc.,  R. 
Co.,  163  111.  A.  568  [rev  on  other 
grounds  250  111.   396,  95   NE  492]. 

14.  Painklnsky  v.  Illinois  Cent.  R. 
Co.,  165  111.  A.  B66;  Wabash  R.  Co. 
v.  Curtis,  134  111.  A.  409;  Pennsyl- 
vania R  Co.  v.  John  Anda  Co.,  181 
111.  A.  426;  Berger-Crlttenden  Co. 
v.  Chicago,  etc.,  R.  Co.,  159  Wis. 
256,  ISO  NW  496  (construing  Illinois 
statute). 

16.  Klrby  v.  Chicago,  etc.,  R.  Co., 
242  111.  418,  96  NE  252  [rev  on  other 
grounds  226  U.  S.  165,  32  SCt  648, 
66  L.  ed.  1033,  AnnCasl914A  5011; 
Wabash  R.  Co.  v.  Thomas,  222  111. 
337,  78  NE  777,  7  LRANS  1041;  Chi- 
cago, etc.,  R.  Co.  v.  Calumet  Stock 
Farm,  194  111.  9,  61  NE  1095,  88 
AmSR  68  and  note;  Wabash,  eta, 
R.  Co.  v.  Jaggerman,  115  111.  407, 
4  NE  641;  Erie,  etc.,  Transp.  Co.  v. 
Dater,  91  111.  196,  33  AmR  51; 
Merchants'  Despatch  Transp.  Co.  v. 
Leysor,  89  111.  43;  Merchants'  Des- 
patch Transp.  Co.  v.  Thellbar,  86 
111.  71;  Field  v.  Chicago,  etc..  R.  Co., 
71  111.  468;  Oppenheimer  v.  U.  S.  Ex- 
press Co.,  69  HI.  62,  18  AmR  696; 
Anchor  Line  v.  Dater,  68  111.  369; 
Chicago,  etc.,  Co.  v.  Montfort.  60 
111.  175;  American  Merchants'  Union 
Express  Co.  v.  Schier,  65  111.  140; 
Illinois  Cent.  R.  Co.  v.  Frankenberg, 
54  111.  88,  6  AmR  92:  Adams  Express 
Co.  v.  Haynes.  42  111.  89;  McCurrey 
v.  Metropolitan  L.  Ins.  Co.,  168  111. 
A.  626;  Bergen  v.  Chicago,  etc.,  R. 
Co.,  164  111.  A.  66;  Bacon  v.  Cleve- 
land, eta,  R  Co.,  165  111.  A.  40; 
Walker-Edmund  Co.  v.  Adarrs  Ex- 
press Co.,  146  111.  A.  176;  Coats  v. 
Chicago,  etc..  R.  Co.,  184  111.  A.  217; 
Ohio,  eta,  R.  Co.  v.  Emrich,  24  111. 
A.  245;  Lake  Shore,  etc.,  R.  Co.  v. 
Davis,  16  111.  A.  425. 

16.  See  infra  f  677. 

17.  Illinois  Match  Co.  v.  Chicago, 
etc..  R  Co.,  250  111.  396.  95  NE  492; 

18.  Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co.,  250  111.  396,  401.  95  NE 
492;   Wabash   R  Co.  v.  Thomas,   222 
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And  it  has  further  been  held  that  the  fact  that 
the  shipper  filled  up  the  bill  of  lading  on  a  blank 
furnished  by  the  initial  carrier  is  only  evidence 
tending  to  show  assent.1*  However,  if  the  shipper 
accepts  a  receipt  or  bill  of  lading  containing  limi- 
tations of  the  carrier's  common-law  liability,  with 
a  full  knowledge  of  its  terms,  and  with  intent  to 
assent  thereto,  he  is  bound  by  such  limitations 
whether  he 'signed  the  receipt  or  not.20  And  if  the 
parties  specially  contract  with  reference  to  limita- 
tion of  liability,  the  shipper  is  bound  by  the  instru- 
ment, and  cannot  relieve  himself  from  its  terms  by 
reason  of  ignorance  thereof.21  By  the  enactment 
of  the  Carmack  amendment,  as  to  all  cases  within 
its  operation,  the  Illinois  statute  and  the  decisions 
construing  it  have  been  superseded,  and  the  shipper 
is  conclusively  presumed  to  know  the  terms  of  the 
bill  of  lading  and  the  published  rate  filed  with  the 
interstate  commerce  commission.21 

Bale  in  Georgia.  As  shown  in  a  preceding  sec- 
tion, it  is  held  under  the  code  that  an  express  con- 
tract is  necessary  to  limit  the  liability  of  the 
carrier,  and  that  the  mere  acceptance  of  a  receipt 
containing  limitations  of  the  carrier's  common-law 
liability  is  not  binding  on  the  shipper.2"  It  is 
similarly  held,  in  construing  that  statute  with  refer- 
ence to  bills  of  lading,  that  a  mere  acceptance  by 
the  shipper  of  a  bill  of  lading  containing  limita- 
tions of  the  carrier's  common-law  liability  will  not 
bind  the  shipper,  but  that  such  limitations  must  be 
expressly  assented  to  by  the  shipper.24  But  where 
the  shipper  himself  filled  out  the  blanks  in  the  bill 
and  then  tendered  it  to  the  carrier  "for  signature, 
it  was  held  that,  when  signed  and  delivered  to  the 


snipper,  it  created  a  special  contract  as  to  the 
limitation  of  liability  which  was  binding  on  the 
shipper;25  and  where  a  special  contract  is  incorpo- 
rated in  the  bill  of  lading  which  is  signed  by  both 
parties  on  a  consideration,  the  requirements  of  the 
statute  are  satisfied;26  at  least,  however,  there  must 
be  an  express  contract.27 

[$  185]  b.  In  England  and  Canada.  Notice.  In 
England  a  custom  was  early  recognized  on  the 
part  of  carriers  of  limiting  liability  by  special  ac- 
ceptance, effected  by  means  of  a  general  notice 
brought  home  to  the  shipper,  and  the  shipper  was 
held  to  be  bound  by  the  limitation  contained  in 
such  general  notice.28 

Receipt  or  bill  of  lading.  And  in  England  and 
Canada  it  is  the  accepted  doctrine,  except  so  far 
as  it  may  be  modified  by  statute,  that  the  accept- 
ance by  the  shipper  of  a  receipt  or  bill  of  lading 
containing  a  limitation  in  express  terms  consti- 
tutes a  special  contract  of  shipment  limiting  the 
carrier's  liability.29 

Effect  of  Canal  and  Traffic  Act.  However,  as 
far  as  limitations  against  negligence  are  concerned, 
both  of  these  rules  have  been  entirely  abrogated 
by  the  English  Canal  and  Traffic  Act.  Under  the 
provisions  of  this  statute,  any  contract  limiting  the 
carrier '8  liability  against  loss  or  injury,  due  to 
negligence  of  itself  or  its  servants,  must  be  in 
writing  and  signed  by  the  shipper.30 

[4  186]  3.  Agency  in  Making  Contract*— a.  In 
General.  One  who  has  authority  to  ship  goods  for 
another  has  thereby  implied  authority  to  make  a 
contract  for  their  shipment  involving  a  limitation 
of  the  carrier's  liability."    And  a  carrier  is  not 


111.  337,  78  NE  777,  7  LRANS  1041 

ioverr  Black  v.  Wabash,  etc.,  R.  Co., 
11   111.   351,  53   AmR   628], 

"Of  course,  this  does  not  mean 
that  there  must  be  a  verbal  contract 
in  addition  to  the  written  one,  but 
means  that  the  evidence  must  show 
that  the  contract  was  understand- 
ing^ entered  Into  by  the  shipper 
and  Its  limitations  assented  to." 
Illinois  Match  Co.  v.  Chicago,  etc., 
R.   Co.,   supra. 

19.  Peoria  Packing  Co.  v.  Nash- 
ville, etc.,  R.  Co.,  164  III.  A.  646. 
Compare  Hanger  v.  Bloomington. 
etc.,  R.  Co.,  193  111.  A.  475  (holding 
that  the  shipper  may  be  estopped  to 
dissent  by  filling  out  blank  forms  of 
bills  of  lading  which  he  has  had  in 
his  possession).    See  also  supra  1 177. 

SO.  Illinois  Match  Co.  v.  Chicago, 
etc..  R.  Co.,  250  111.  396,  95  NE  492; 
Field  v.  Chicago,  etc.,  R.  Co.,  71  111. 
458;  Anchor  Cine  v.  Dater,  68  111. 
869:  Chicago,  etc.,  R.  Co.  v.  Mont- 
ford,  60  111.  175;  Illinois  Cent.  R.  Co. 
v.  Frankenberg.  54  111.  88,  5  AmR 
92;  Adams  Express  Co.  v.  Haynes, 
42    111     89 

31.    Coles  v.  Louisville,  etc.,  R.  Co., 

41  111.  A.   607;  Chicago,  etc.,  R.  Co. 
v.  Hale,  2  111.  A.  150. 

33.  Clingan  v.  Cleveland,  etc.,  R. 
Co.,  184  111.  A.  202.  And  see  supra 
tt   172,    173.    176. 

33.     See  supra  f  181. 

94.  Oeorgia  Cent.  R.  Co.  v.  Lipp- 
man,  110  Ga.  665.  36  SE  202,  50  L.RA 
673;  Central  R.  Co.  v.  Hasselkus,  91 
Ga.  382,  17  SE  838,  44  AmSR  37; 
Georgia  R.  Co.  v.  Gann,  68  Ga,  350; 
Georgia  R.  Co.  v.  Spears,  66  Ga.  486, 

42  An-R    81. 

[a]  In  applying  this  principle  it 
has  been  held  that  the  inclusion,  in 
the  receipt  given  by  a  compress 
company  to  the  owner  of  cotton,  of 
a  provision  that  it  was  "subject  to 
all  the  conditions  of  bill  of  lading 
of  above-named  carrier,  which  may 
be  Issued  in  exchange  for  this  re- 
ceipt." and  the  existence  of  the 
printed  conditions  on  the  back  of 
the    bill    of    lading   of   a    statement 


that  no  "carrier  or  party  in  pos- 
session of  all  or  any  part  of  the 
firoperty  herein  described  shall  be 
lable  for  any  loss  thereof,  or  dam- 
age thereto,  by  Are,"  did 
not  constitute  such  an  express  con- 
tract between  the  shipper  and  the 
carrier  as  to  relieve  the  latter  from 
liability  for  loss  occurring  by  Are. 
Seaboard  Air  Line  R.  Co.  v.  Atlantic 
Compress  Co.,  135  Ga.  413,  69  SE 
566.  To  same  effect  Atlantic  Com- 
press Co.  v.  Central  of  Georgia  R. 
Co..  185  Ga.  140,  68  SE  1028. 

36.  Wallace  v.  Matthews,  39'  Ga. 
617,  99  AmD  473.  See  also  Central 
of  Georgia  R.  Co.  v.  City  Mills  Co., 
128  Ga.  841.  58  SE  197  (where  it 
was  similarly  held  that,  where  a 
milling  company  prepared  for  Itself 
a  blank  form  of  shipping  receipt, 
wherein  it  was  stated  that  shipments 
should  be  "as  per  conditions  of  the 
Company's  bill  of  lading,"  and  knew 
that  the  bill  of  lading  referred  to 
contained  provisions  for  the  protec- 
tion of  the  railroad  company,  the 
milling  coirpany  was  bound  by  a 
provision  in  the  bill  of  lading  that 
no  carrier  should  be  liable  for  loss 
or  damage  not  occurring  on  its  por- 
tion of  the  road,  or  after  the  prop- 
erty was  ready  for  delivery  to  the 
consignee,  although  it  was  without 
knowledge  that  that  particular  pro- 
vision was  in  the  bill  of  lading). 

36.  Georgia  R.  Co.  v.  Spears,  66 
Ga.   485,   42  AmR  81. 

37.  Southern  Express  Co.  v. 
Hanaw,  134  Ga,  446,  67  SE  944,  137 
AmSR  227;  Central  R.,  etc.,  Co.  v. 
Hasselkus,  91  Ga.  382,  17  SE  838,  44 
AmSR  37;  Georgia  R.  Co.  v.  Gann, 
68  Ga.   360. 

38.  Batson  v.  Donovan,  4  B.  &  Aid. 
21.  6  ECL  373,  106  Reprint  846; 
Riley  v.  Home,  5  Bing.  217,  16  ECL 
549.  130  Reprint  1044;  Brooke  v.  Pick- 
wick. 4  Bing.  218,  13  ECL  476,  130 
Reprint  753;  Nicholson  v.  Wlllan.  5 
East  607,  102  Reprint  1164;  Leeson 
v.  Holt,  1  8tark.  186,  2  ECL  77;  Ma- 
ying   v.    Todd.    1    Stark.    72.    t    ECL 

I  S7;    Harris    v.    Packwood,    3    Taunt. 


264,  128  Reprint  105. 

89.  Shaw  v.  York,  etc.,  R.  Co.,  13 
Q.  B.  347.  66  ECL  347.  116  Reprint 
1296;  Austin  v.  Manchester,  etc.,  R. 
Co.,  10  C.  B.  454,  70  ECL  464.  11 
EngL&Eq  506.  138  Reprint  181; 
Crouch  v.  London,  etc.,  R.  Co.,  2  C. 
&  K.  789,  61  ECL  789;  Morvllle  v. 
Great  Northern  R.  Co.,  16  Jur.  28, 
10  EngL&Eq  366;  Chippendale  v.  Lan- 
cashire, etc.,  R.  Co.,  16  Jur.  1106: 
Palmer  v.  Grand  Junction  R.  Co.,  4 
M.  &  W.  749,  150  Reprint  1624;  Hatte 
v.  Grand  Trunk  R.  Co.,  (Can.)  18 
RevdeJur  320;  O'Rorke  v.  Great 
Western  R.  Co.,  23  U.  C.  Q.  B.  427. 
See  also  Hamilton  v.  Grand  Trunk 
R.  Co..  23  U.  C.  Q.  B.  600. 

[a]  Thus,  in  an  action  to  recover 
for  the  loss  of  a  horse  shipped  over 
defendant  company's  road,  alleged  to 
have  been  caused  by  the  Insufficiency 
of  the  stock  car,  it  appeared  that 
when  the  horses  were  received,  a 
ticket  was  given  to  plaintiff,  stating 
the  amount  paid  by  him  for  the  car- 
riage of  the  horses  and-  the  route 
over  which  they  were  to  go,  and  hav- 
ing at  the  bottom  this  memorandum: 
"N.  B.  This  ticket  is  Issued  subject 
to  the  owner's  undertaking  all  risks 
of  conveyance  whatsoever,  as  the 
company  will  not  be  responsible  for 
any  Injury  or  damage  (however 
caused)  occurring  to  horses  or  car- 
riages, while  traveling,  or  In  loading 
or  unloading."  It  was  held  that  the 
terms  contained  in  the  ticket  formed 
paYt  of  the  contract  for  the  carriage 
of  the  horses,  and  that  the  shiooer 
was  bound  thereby.  Shaw  v.  York, 
etc.,  R.  Co.,  13  Q.  B.  347,  66  ECL  347, 
116  Reprint  1295. 

30.  See  Infra  §  207. 

31.  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  8  Wall.  107.  18  L 
ed.  170. 

Ga. — Wellborn  v.  Southern  B.  Co. 
6  Ga.  A.   151.   64  S  491. 

111.— Illinois  Cent.  R.  Co.  v.  Morri- 
son, 19  111.  136:  Wabash  R.  Co.  v. 
Curtis,  134  111.  A.  409;  Illinois  Cent. 
R.  Co.  v.  Jonte.  13  111.  A.  424. 


For  later  oases,  developments  and  oaanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjVJUvLC 


§  186] 


CARRIERS 


[10  C.  J.]     147 


bound  by  any  private  instructions  given  by  the 
shipper  to  his  agent  limiting  the  agent's  authority 
to  bind  the  shipper.**  But  where  the  consignor 
makes  a  contract  with  the  carrier  for  shipment 
before  the  goods  are  delivered,  the  agent  who  de- 
livers the  goods  thereafter  has  no  authority  to 
accept  a  bill  of  lading  which  contains  limitations 
of  liability  varying  the  contract  already  agreed  on.** 
And  the  mere  employment  of  one  as  drayman, 
eartman,  or  teamster  to  deliver  goods  to  a  com- 
mon carrier  for  shipment  does  not  of  itself  give 
him  authority  to  make  any  contract  in  behalf  of 
the  shipper,  or  to  assent  to  any  proposition  on  the 


part  of  the  carrier  to  qualify  his  liability,*4  sines 
under  these  circumstances  the  duty  and  authority 
of  the  drayman,  the  eartman,  or  the  teamster,  as 
the  ease  may  be,  ends  with  the  delivery  of  the 
goods  to  the  carrier.85  A  wide  difference,  it  is  said, 
exists  between  the  instructions  given  to  a  personal 
agent  to  cause  goods  to  be  shipped  and  the  mere 
employment  of  a  carrier. to  carry  goods  to  a  ship- 
ping office.*'  And  a  fortiori  a  .eartman  cannot  be 
presumed  to  have  authority  to  enter  into  a  con- 
tract limiting  the  carrier's  liability  where  his  em- 
ployer sends  a  complete  shipping  order  with  the 
goods  to  be  shipped.*7     However,  where  a  course 


Ind. — Adams  Express  Co.  v.  Cama- 
han. 29  Ind.  A.  «0«,  62  NE  246.  64  NE 
647,  94  AmSR  279. 

Mass. — McKlnney  v.  Boston,  eta., 
R  Co..  217  Mass.  274,  104  NE  446; 
Johnson  v.  New  York,  etc,  R  Co., 
217  Haas.  203,  104  NE  445;  Hill  v. 
Boston,  ota,  R  Co.,  144  Mass.  284, 
10  NE  836;  Squires  v.  New  Tork  Cent. 
R  Co..  >8  Mass.  239,  93  AmD  162. 

Mo. — Donovan  v.  Wells,  266  Mo. 
291,  177  SW  829;  McElwain  v.  St. 
Louis,  etc..  R  Co..  161  Mo.  A  126, 
131  SW  736;  Crayaroft  v.  Atchison, 
etc..  R  Co..  18  Mo.  A  487  (where  It 
was  said  that  the  power  of  the  agent 
in  such  case  to  bind  the  owner  by  an 
agreement  to  limit  the  carrier's  li- 
ability will  be  presumed). 

N.  Y. — Waldron  v.  Fargo,  170  N. 
Y.  130,  62  NE  1077;  Zlmmer  v.  New 
Tork  Cent.,  etc.,  R  Co.,  137  N.  Y.  460. 
33  NE  S42;  Jennings  v.  Grand  Trunk 
R  Co.,  127  N.  Y.  428,  28  NE  394  [aff 
62  Hun  227,  6  NTS  140];  Shelton  v. 
Merchants'  Dispatch  Tranap.  Co..  69 
N.  Y.  868;  Nelson  v.  Hudson  River 
R  Co..  48  N.  Y.  498;  Knapp  v.  Wells, 
134  App.  Div.  712,  119  NYS  117;  Root 
v.  New  York,  etc.,  R.  Co.,  76  Hun 
23.  27  NYS  611;  Soumet  v.  National 
Express  Co.,  66  Barb.  284;  Moriarty 
v.  Harnden's  Express,  1  Daly  227; 
Addoma  v  Weir,  66  Misc.  487,  108 
NYS  146;  Kanevsky  v.  New  York, 
etc..  R.  Co.,  63  Misc.  664,  103  NYS 
727;  Meyer  v.  Harnden's  Express  Co.. 
14  HowPr  290. 

Eng. — London,  etc.,  R.  Co.  v.  Bart- 
lett,  7  H.  &  N.  400,  158  Reprint  529, 
22  ERC  434;  Lenis  v.  Great  Western 
R  Co.,  6  H.  &  N.  867.  158  Reprint 
1427. 

Can. — Drainvlll  v.  Canadian  Pac. 
R  Co.,  22  Que.  Super.  480.  And  see 
cases  Infra  1  188. 

Compare  Duncan  v.  Philadelphia, 
etc.,  R  Co.,  41  Pa.  Super.  269  (hold- 
ing: that,  in  an  action  by  a  shipper 
against  a  railroad  company  to  recover 
for  goods  lost,  an  agreement  by  a 
warehouse  company  which  had  acted 
as  an  agent  of  the  shipper  to  pro- 
cure the  carriage  to  relieve  the  rail- 
road company  for  loss  occurring 
where  goods  were  loaded  by  the 
warehouse  company's  employees  is 
Inadmissible  in  evidence  where  there 
Is  no  evidence  of  any  authority  In 
the  warehouse  company  to  make  such 
a  contract  in  relief  of  the  railway 
company  at  the  expense  of  the  ship- 
per). 

'It  Is  a  general  rule  that  the  ship- 
ping agent  must  be  regarded  as  hav- 
ing authority  to  stipulate  for  and 
accept  the  terras  of  transportation. 
This  Includes  authority  to  assent  to 
the  usual  terms  of  such  contracts 
releasing  carriers  from  their  strict 
common-law  liabilities  as  common 
carriers  of  goods."  McElvain  v.  St. 
Louis,  etc..  R  Co.,  161  Mo.  A  126, 
141,  131   SW  736   felt  Cyc]. 

"Those  who  rely  upon  agents  in 
the  transaction  of  any  business  al- 
ways Incur  some  risk,  because  of 
the  possible  failure  of  the  agent  to 
apprehend  and  carry  out  instructions. 
Contingencies  frequently  arise  with- 
in the  scope  of  the  agency  which 
have  not  beenprovidea  for  by  the 
instructions.  The  existence  of  such 
risk  does  not  operate  in  any  case  to 
release  the  principal  from  responsi- 
bility for  the  acts  of  the  agent  with- 


in the  scope  of  his  authority."  Adams 
Express  Co.  v.  Camahan,.  29  Ind.  A 
606,  63  NE  245,  64  NE  647,  94  AmSR 
279. 

[a]  Authority  to  deliver  goods  for 
transportation  includes  all  the  neces- 
sary and  usual  means  of  carrying  it 
into  effect.  As  it  can  be  executed 
only  by  obtaining  the  consent  of 
the  carrier  to  receive  them,  the  agent 
is  authorised  to  stipulate  for  the 
terms  of  transportation.  Nelson  v. 
Hudson  River  R  Co.,  48  N.  Y.  498. 

[b]  A  forwarder  to  whom  goods 
are  Intrusted  for  shipment  must  be 
considered  a  shipper  by  the  carrier, 
and  his  agreement  aa  to  value  will 
bind  the  owner  of  the  goods  irre- 
spective of  any  private  Instructions 
given  by  the  owner' to  the  forwarder. 
Great  Northern  R  Co.  v.  O'Connor, 
232  U.  8.  608.  34  SCt  380,  68  L.  ed. 
703  [rev  120  Minn.  359,  139  NW  618]. 

[c]  Undisclosed  principal, — If  an 
agent  delivers  goods  for  shipment  in 
his  own  name,  and  his  principal  is 
undisclosed,  the  latter  Is  bound  by 
any  special  contract  which  Is  made 
between  the  agent  and  the  carrier, 
so  far  as  the  terms  thereof  are  legal 
and  binding;  but  If  the  carrier  re- 
ceives the  goods  as  those  of  the 
principal,  and,  without  the  knowledge 
or  the  consent  of  the  latter.  It  at- 
tempts to  make  a  special  contraot 
with  the  agent,  the  principal  is  not 
bound  thereby  unless  he  does  some 
act  from  which  the  law  Infers  a  rati- 
fication. Wellborn  v.  Southern  R 
Co..  6  Ga.  A.  151,  64  S  491. 

House  servants  and  bell  boys. 
In  Wright  v.  Fargo,  69  Misc. 
112  NYS  368,  It  was  held  that, 
where  an  express  company  was  re- 
quested by  plaintiff  to  transport  a 
trunk  from  her  residence,  and  plain- 
tiff's maid  was  given  authority  to 
deliver  the  trunk,  ahe  has  power  to 
stipulate  the  terms  of  the  contract. 
(2)  In  Addoms  v.  Weir,  56  Misc.  487, 
108  NYS  146,  it  appeared  that  plain- 
tiff, a  guest  at  a  hotel,  gave  a  bell 
boy  a  package  addressed  to  plaintiff 
In  another  city,  instructing  the  boy 
to  "take  this  to  Adams  Express.' 
The  boy  did  as  directed,  but  neglected 
to  value  the  package,  and  received 
an  express  receipt  containing  a  stip- 
ulation limiting  the  carrier's  liability 
on  unvalued  packages  to  fifty  dollars. 
It  was  held  that  the  boy  was  plain- 
tiff's agent,  and,  being  authorised  to 
deliver  the  package  for  shipment, 
was  authorized  to  bind  plaintiff  by 
his  acceptance  of  such  limited  liabil- 
ity contract,  under  the  rule  that  an 
agent  to  whom  the  owner  Intrusts 
goods  for  delivery  to  a  carrier  must 
be  regarded  aa  having  authority  to 
stipulate  for  the  ordinary  terms  of 
transportation.  Both  of  these  de- 
cisions seem  to  be  an  unwarranted 
extension  of  the  rule  stated  in  the 
text,  and  more  nearly  analogous  to 
the  class  of  cases  considered  in  the 
following  paragraph  of  the  text. 

[e]  Inability  of  agent  to  read  Im- 
material Where  a  shipper  accepted 
and  acted  on  a  paper  given  to  his 
agent  as  a  bill  of  lading,  and  which 
contained  a  provision  limiting  the 
carrier's  liability  In  case  of  loss,  he 
cannot  deny  that  such  was  the  con- 
tract, on  the  ground  that  his  agent 
was  unable  to  read  it.  Missouri,  etc., 
R   Co.   v.   Patrick,   144  Fed.    682,   76 


v-o.,  o 

-ffl 

416.    1 


CCA  434  [rev  6  Ind.  T.  742,  88  SW 
3301. 

[fj  Bstoppel  to  deny  agent's  au- 
thority.—If  suit  Is  brought  -on  the 
shipping  contract  by  the  shipper,  the 
complaint  alleging  that  it  was  made 
with  a  designated  party  as  the  agent 
of  plaintiff,  he  is  of  course  estopped 
to  deny  the  agent's  authority.  Adams 
Express  Co.  v.  Camahan,  29  Ind.  A 
606.  63  NE  245,  246,  64  NE  647,  94 
AmSR  279. 

(g]  Absence  of  authority— If  the 
person  who  assumes  to  act  for  the 
shipper  has  no  authority  so  to  do 
of  course  the  limitation  Is  Invalid. 
Ohio,  etc,  R  Co.  v.  Hamlin,  42  111.  A. 
441. 

88.  Donovan  v.  Wells,  2*5  Mo.  291, 
177  SW  839. 

33.  Jennings  v.  Grand  Trunk  R 
Co.,  127  N.  Y.  488,  28  NE  394  [aff  62 
Hun  227.  6  NYS  140].  And  see  Cox 
v.  American  Express  Co.,  147  Iowa 
137,  124  NW  202  (where  It  was  held 
that,  where  a'  carrier  made  an  oral 
agreement  with  plaintiff  for  the 
transportation  of  a  mare  which  his 
daughter  gave  him.  It  waa  not  re- 
lieved from  the  duty  of  performing 
the  agreement  by  inducing  the 
daughter  who  was  not  the  father's 
agent  to  sign  a  contract  for  the 
transportation  of  the  mare). 

84.  U.  S.— Seller  v.  The  Pacific.  21 
F.  Cas.  No.  12,644,  Deady  17, 1  Or.  409. 

111. — New  v.  Rock  Island  R  Co., 
170  III.  A.  -488. 

N.  J. — Hill  v.  Adams  Express  Co.. 

77  N.  J.  L.  19.  71  A  683  [rev  on  other 
grounds  78  N.  J.  L.  833,  74  A  6741; 
Russell  v.  Brie  R.  Co..  70  N.  J.  L. 
808,  59  A  150,  67  LRA  433,  1  AnnCas 
672  and  note. 

N.  Y. — Nelson  v.  Hudson  River  R 
Co.,  48  N.  Y.  498;  Hallparn  v.  Joy 
SS.   Co..  50  Misc.    566,   99   NYS   464. 

Or. — Grice  v.  Oregon-Washington 
R,  etc,  Co.,  78  Or.  1,  150  P  862.  152 
P  609. 

Utah. — Benson  v.  Oregon  Short 
Line  R  Co.,  S5  Utah  241.  99  P  1072. 
136  AmSR  1062f,  19  AnnCas  806  and 
note. 

And  seeaRedfleld  Carr.  5  52  (where 
It  was  said  that  the  porter,  or  the 
cabman,  or  any  other  servant  of  the 
shipper  haa  no  authority  to  bind  the 
shipper  by  a  contract  of  shipment: 
that  the  agent  having  power  to  bind 
the  shipper  is  the  consignor  of  the 
Koods  or  any  other  agent  who  pur- 
chases or  procures  them  for  him). 

[a]  Custody  of  the  goods  at  the 
moment  of  the  shipping  la  not  such 
an  indication  of  authority  that 
agency  to  waive  liability  on  the  part 
of  the  carrier  by  which  he  Is  shipping 
the  goods  will  be  presumed.  Grlce 
v.    Oregon-Washington    R.,    etc.,    Co.. 

78  Or.  17,  150  P  862,  152  P  609. 

[b]  A  driver  for  a  local  transfer 
company  delivering  goods  to  an  ex- 
press company  for  shipment  is  not 
the  agent  of  the  shipper,  with  whom 
the  express  company  might  make  a 
special  contract  limiting  its  liability. 
Hill  v.  Adams  Express  Co..  77  N.  J. 
L.  19,  71  A  683  [rev  on  other  grounds 
78  N.  J.  L.  333.  74  A  674]. 

38.  Grlce  v.  Oregon-Washington 
R.  etc.,  Co.,  78  Or.  17,  160  P  862,  152 
P  509. 

36.  Hill  v.  Adams  Express  Co.,  77 
N.  J.  L.  19.  71  A  688. 

87.    Russell  v.  Erie  R.  Co,  (N.  J.) 
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of  business  extending  over  several  years  had  grown 
up  between  the  shipper  and  the  carrier  whereby  the 
drayman  in  every  instance  executed  the  ordinary 
release  of  valuation  and  exemption  from  damages 
beyond  a  certain  sum,  he  must  be  considered  the 
shipper's  agent  for  making  the  contract  of  ship- 
ment, and  as  such  has  authority  to  bind  him.38  So 
an  unauthorized  contract  entered  into  by  a  cart- 
man  or  a  teamster  may  be  ratified  by  the  shipper ;" 
but  to  constitute  a  ratification  there  must  be  full 
knowledge  by  the  shipper  of  all  the  material  cir- 
cumstances.10 


[4  187]  b.  live  Stock  Shipments.  One  who  ar- 
ranges for  the  transportation  of  live  stock  belong- 
ing to  another,  at  his  request,  must,  in  the  absence 
of  evidence  to  the  contrary,  be  considered  his 
agent  for  that  purpose  with  authority,  to  make  a 
contract  for  transportation  with  the  carrier  limit- 
ing the  carrier's  common-law  liability.41  The  owner 
will  be  presumed  to  have  known  and  assented  to 
the  provisions  of  the  contract.42 

[J  188]  c.  Consignor  Contracting  for  Consignee 
and  Vice  Versa.  Although  there  is  some  authority 
to  the  contrary,43  according  to  the  weight  of  au- 


69  A  151,  163  (where  it  was  said: 
"The  railroad  company  was  notified 
by  the  presentation  of  this  shipping- 
order  .  .  .  that  the  authority  or 
the  cartman  was  in  no  sense  discre- 
tionary; that  it  was  of  the  simplest 
kind,  and  consisted  merely  of  deliver- 
ing' the  goods  and  Inquiring  and  pay- 
ing the  amount  of  freight;  and  there 
was  no  authority  on  his  part  to  enter 
into  any  contract  so  Important  as 
the  exemption  of  a  railroad  company 
from  liability"). 

38.  California  Powder  Works  v. 
Atlantic,  etc.,  R.  Co.,  118  Cal.  329,  46 
P  691,  36  LRA  648.     See  also  Benson 

-  v.  Oregon  Short  Line  R.  Co.,  36  Utah 
241,  2*8,  99  P  1072,  136  AmSR  1052. 
19  AnnCas  803  i where  it  was  said: 
"We  do  not  wish  to  be  understood 
as  holding  that  a  drayman  may  not,, 
under  some  circumstances,  where  ex- 
press authority  is  not  given  him, 
make  a  fair  and  reasonable  con- 
tract of  this  kind  which  will  be 
binding  upon  the  shipper.  Where, 
for  example,  a  shipper  has  been  In 
the  habit  of  employing  a  certain 
drayman  to  deliver  freight  at  ship- 
ping points  for  transportation,  and 
the  drayman,  with  the  knowledge 
and  tacit  approval  of  the  shipper, 
has  been  accustomed  to  make  all 
necessary  arrangements  with  the 
carrier  for  the  transportation  of  the 
freight,  it  might  well  be  said  that 
under  such  circumstances  a  just  and 
reasonable  contract  entered  into  be- 
tween the  drayman  and  carrier  limit- 
ing the  latter's  liability  would  be 
binding  upon  the  shipper."  This 
state  of  facts,  it  is  apprehended, 
would  bring  the  case  within  the  rule 
stated  in  the  first  paragraph  of  the 
text  in  this  section). 

39.  U.  S.— Van  Schaack  v.  North- 
ern Transp.  Co.,  28  F.  Cas.  No.  16, 
876.    3   Biss.    394. 

Mass. — Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  124,  93  AmD  68 
(impliedly  recognising  the  rule). 

N.  J. — Russell  v.  Erie  R.  Co.,  70  N. 
J.  L.  808.  69  A  160,  67  LRA  431,  1 
AnnCas  672. 

N.  T. — Nelson  v.  Hudson  River  R. 
Co.,   48   N.   T.   498. 

Or. — Orlce  v.  Oregon-JVashlngton 
R.,  etc.,  Co.,  78  Or.  if.  150  P  862,  152 
P   609. 

Pa. — Taylor  v.  Adams  Express  Co., 
52  Pa.  Super.  449. 

40.  Russell  v.  Erie  R.  Co.,  70  N. 
J.  L.  808.  69  A  150,  67  LRA  433,  1 
AnnCas  672;  Grlce  v.  Oregon-Wash- 
ington R.,  etc.,  Co.,  78  Or.  17,  150  P 
862,  162  P  590. 

[a]  Particular  facta  held  to  con- 
stitute ratification. — (1)  Where  the 
shipper  was  informed  that,  if  he  had 
any  objection  to  the  contract  so 
made,  he  should  notify  the  carrier, 
and  no  objection  is  made,  leaving  the 
carrier  to  suppose  that  the  contract 
is  satisfactory  to  the  shipper,  these 
facts  will  amount  to  a  ratification. 
Nelson  v.  Hudson  River  R.  Co.,  48 
N.  T.  498.  And  see  as  sustaining 
this  position  Van  Schaack  v.  North- 
ern Transp.  Co.,  28  P.  Cas.  No.  16, 
876,  3  Biss.  394.  (2)  So  where  It 
appears  that  the  owner  told  a  maid 
in  the  boarding  house  in  which  she 
lived  that  there  was  a  package  of 
furs  in  her  room  waiting  for  an  ex- 
press company  to  call  for  It.  and 
the  maid  In  the  absence  of  the 
owner  delivered   the   furs  to  an  ex- 


pressman, and  in  answer  to  his 
question  stated  that  they  were 
worth  one  hundred  and  fifty  dollars, 
and  the  expressman  delivered  a  re- 
ceipt and  accepted  the  expressage 
from  the  keeper  of  the  boarding 
house    to    whom   the   owner    subse- 

3uently  repaid  it,  the  owner  will  be 
eemed  to  have  ratified  the  act  of 
the  maid  and  the  keeper  of  the 
boarding  house  In  stating  the  value, 
if  it  appears  that  a  week  after  the 
shipment  she  wrote  to  the  express 
company  stating  that  she  had  deliv- 
ered the  furs  and  had  a  receipt 
therefor,  and  that  they  had  not  been 
delivered  in  New  York,  and  asking 
for  an  investigation.  Taylor  v. 
Adams  Express  Co.,  52  Pa.  Super. 
449. 

[b]  Xn  the  absence  of  any  knowl- 
edge on  the  part'  of  the  shipper  that 
his  employee  has  been  in  the  habit 
of  accepting  receipts  containing  a 
stipulation  limiting  the  carrier's 
common-law  liability,  the  shipper 
will  not  be  bound  thereby.  Buck- 
land  v.  Adams  Express  Co.,  97  Mass. 
124,   93   AmD   68.  . 

41.  Mass. — Squire  v.  New  York 
Cent.  R.  Co.,  98  Mass.  239,  93  AmD 
162. 

Minn. — Armstrong  v.  Chicago,  etc., 
R.  Co.,  53  Minn.   183,  54   NW  1059. 

Mo. — Donovan  v.  Wells.  265  Mo. 
291.  177  SW  839  (limitation  of  lia- 
bility as  to  value). 

N.  Y. — Zlmmer  v.  New  York  Cent. 
R.  Co.,  137  N.  Y.  460.  33  NE  642 
(limitation  of  liability  as  to  value). 

Wis. — Willard  v.  Chicago,  etc,  R. 
Co.,  150  Wis.  234,  136  NW  646. 

But  see  Southern  R.  Co.  v.  Kim- 
ball, 103  S.  C.  365.  88  SE  14  (holding 
that  an  agent  to  ship  live  stock  Is 
authorized  to  ship  only  at  the  regu- 
lar rate  unless  the  entire  matter  is 
left  to  him,  or  the  circumstances 
are  such  that  power  to  ship  at  a  less 
rate,  whereby  the  carrier's  liability 
was  limited,  could  be  incurred,  and 
that  a  mere  showing  that  an  agent 
of  the  shipper  signed  a  bill  of  lad- 
ing limiting  the  carrier's  liability  is 
insufficient  to  establish  his  au- 
thority). 

[a]  Persona  accompanying  stock 
daring*  transportation.— (l)  In  Squire 
v.  New  York  Cent,  R.  Co.,  98  Mass. 
239,  93  AmD  157,  plaintiffs  bought 
hogs  In  Chicago  and  sent  a  drover  to 
attend  and  to  take  care  of  them  to 
Boston.  At  Suspension  Bridge,  on 
the  route,  they  were  discharged  into 
the  stock  yard  of  the  railroad  com- 
pany; cars  were  brought  to  the  yard 
and  the  hogs  loaded  into  them.  The 
ticket  master  gave  the  drover  a  pass 
and  handed  to  him  at  the  same  time 
a  written  contract,  saying  that  he 
must  sign  it,  and  asked  him  to  sign 
it  with  the  name  of  the  plaintiffs, 
which  he  did  without  express  au- 
thority from  them.  The  contract 
was  also  signed  by  the  station  agent 
and  limited  the  liability  of  the  rail- 
road company  In  several  Important 
particulars,  and,  among  other  things, 
exempted  the  company  from  injury 
to  the  hogs  were  suffocation.  Some 
of  the  hogs  were  suffocated  before 
reaching  Albany,  and,  in  an  action 
by  the  owners  to  recover  their  value, 
it  was  held  that  the  contract  was 
binding  on  them,  and  that  the  com- 
pany was  not  liable.  (2)  In  Arm- 
strong  v.    Chicago,   etc.,    R.    Co.,    53 


Minn.  183.  54  NW  1059,  a  case  very 
similar  on  the  facta  and  in  the  con- 
clusions reached,  it  appeared  that 
filalntlff  shipped  a  carload  of  goods 
ncludlng  some  horses  from  Red- 
ding, 111.,  to  Chicago,  over  the  C,  S. 
F.  ft  C.  R.  R.  which  terminated  at 
Chicago.  He  intended  to  have  the 
property  transported  to  Lakefleld  In 
this  state,  and  verbally,  agreed  with 
the  C,  S.  P.  &  C.  R.  R.  Co.  as  to 
what  the  charge  should  be  to  that 
point.  He,  however,  entered  into  a 
written  contract  with  that  company 
merely  for  transportation  to  Chicago 
for  a  specified  price,  and  that  a  per- 
son in  behalf  of  plaintiff  should 
Dave  passage  with  the  car  to  take 
care  of  the  property.  Plaintiff  sent 
a  man  with  the  car,  giving  him 
money  to  pay  the  freight,  but  gave 
him  no  express  authority  to  enter 
into  any  contract  in  his  behalf.  At 
Chicago  this  agent,  in  behalf  of  his 

Principal,  contracted  with  defendant 
or  the  further  transportation  from 
there  to  Lakefleld,  in  which  contract 
it  was  provided  that  no  claim  for 
loss  or  damage  to  the  stock  should 
be  valid  unless  made  In  writing  with- 
in thirty  days  after  the  same  should 
have  occurred.  It  was  held  from 
the  circumstances  that  it  must  be  in- 
ferred  that  the  agent  in  charge  of 
the  property  was  authorized  to  make 
any  necessary  and  reasonable  con- 
tract, as  he  did  do,  for  its  transpor- 
tation from  Chicago  to  Lakefleld. 
For  that  purpose  he  stood  In  place 
of  the  owner.  (3)  However,  it  was 
Held  in  Atchison,  etc.,  R.  Co.  v.  Wat- 
son. 71  Kan.  696,  81  P  499,  that  the 
fact  that  a  person  was  in  the  imme- 
diate charge  of  cattle  .at  the  time 
they  were  delivered  to  a  carrier,  and 
while  they  were  in  transit,  is  not 
conclusive  evidence  that  he  was  au- 
thorized to  sign  the  owner's  name  to 
a  contract  of  shipment,  nor  is  the 
carrier  justified  in  assuming  that  he 
had  such  authority,  where  an  oral 
contract  for  the  shipment  had  al- 
ready been  made  with  the  owner. 
(4)  And  in  Southern  Pac.  Co.  v.  Mea- 
dors,  (Tex.  Civ.  A.)  176  SW  882  it 
was  held  that  one  who  was  author- 
ized by  the  owner  of  horses  to  ac- 
company them  during  a  shiplhent  to 
see  that  none  of  them  got  down  is 
not  authorized,  as  a  matter  of  law, 
to  execute  a  contract  of  shipment 
limiting-  the  carrier's  liability. 

48.  Zlmmer  v.  New  York  Cent.  R. 
Co.,  137  N.  Y.  460,  33  NE  642. 
43.  See  cases  infra  this  note, 
[a]  In  Illinois  the  decisions  are 
not  in  harmony  with  the  general 
rule.  Nonotuck  Silk  Co.  v.  Adams 
Express  Co.,  266  111.  66,  99  NE  893 
(holding  that  in  the  absence  of  con- 
trary evidence  it  is  presumed  that 
a  consignor  shipping  goods  had  au- 
thority from  the  consignee  to  make 
the  shipment  only  with  all  the  lia- 
bilities of  the  common  carrier  at- 
tached without  any  exemptions,  and 
hence  the  consignor  would  not  Im- 
pliedly be  authorized  to  sign  an  ex- 
firess  receipt  for  the  goods  so  as  to 
imit  the  carrier's  liability  to  a 
value  less  than  the  full  value  of  the 

foods);  Plaff  v.  Pacific  Express  Co.. 
51  111.  243.  96  NE  1089;  Merchants' 
Despatch  Transp.  Co.  v.  Joesting,  89 
111.  152;  Nonotuck  Silk. Co.  v.  Adams 
Express  Co..  166  111.  A.  619  (all 
holding  that  where  the  carrier  seeks 


For  later  oases,  developments  and  chances  in  the  law  see  cumulative  Annotations,  same  tithe,  page  and  note  number. 
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thority  it  is  generally  assumed,  in  the  absence  of 
proof  to  the  contrary,  that  a  consignor  has  author- 
ity to  make  special  contracts  with  the  carrier  as 
to  the  terms  of  shipment,  and  the  consignee  will  be 
bound  by  any  reasonable  stipulation  limiting  the 
carrier's  liability  on  the  contract  made  by  the  con- 
signor.44 The  carrier  is  not  bound  to  inquire  as  to 
the  consignor's  authority,  but  is  entitled  to  assume 
that  it  exists.49  This  is  especially  so  if  the  con- 
signee accepts  the  benefits  of  the  special  contract.48 
If  the  consignor  acting  for  the  consignee  exceeds 
his  authority  in  consenting  to  limitations  on  the 
carrier's  liability,  the  carrier  cannot  be  made  to 
suffer  thereby,  unless  actual  notice  of  such  fac^  is 
brought  home  to  it.47 

Contract  made  by  consignee.  The  converse  of 
the  rule  just  stated  is  not  necessarily  true.  The 
consignor  is  not  bound  by  a  contract  made  by  the 
carrier  with  the  consignee  unless  he  has  assented 
thereto.48 


[}  189]  4.  Necessity  of  Giving  Shipper  Option 
between  Modes  of  Shipment.  It  is  the  policy  of 
the  law  that  common  carriers  should  be  ready  and 
willing  at  all  times  to  contract  with  shippers  for 
the  full  performance  of  their  public  duty.  A  com- 
mon carrier  has  no  power  to  limit  its  common-law 
liability  except  with  the  assent  of  the  shipper.*0 
Hence  it  is  a  very  generally  accepted  doctrine 
that  in  order  to  give  validity  to  a  limited  liability 
contract  the  carrier  should  at  the  time  of  entering 
into  the  contract  hold  itself  out  as  being  in  readi- 
ness to  transport  the  freight  tendered  with  or  with- 
out such  limitation,  and  allow  the  shipper  the 
choice  between  the  limited  liability  contract  and 
one  imposing  on  the  carrier  the  full  common-law 
liability;  and  if  this  is  not  done,  the  contract  is 
void  and  the  limitation  is  inoperative,81  as  under 
these  circumstances  it  cannot  be  said  that  the  con- 
tract is  freely  and  fairly  entered  into,  and  the  car- 
rier has  by  its  own  wrongful  act  prevented  the 


to  bind  the  consignee  by  the  act  of 
the  consignor  in  accepting  a  limited 
liability  contract,  it  must  show  that 
the  consignor  had  authority  to  bind 
the  consignee  by  such  restriction). 
Compare  Brown  v.  Louisville,  etc., 
R.  Co.,  36  111.  A.  140  (which  seems 
to  be  in  line  with  the  general  weight 
of  authority). 

[b]  Xn  Worth  Dakota  it  has  been 
held  that,  where  plaintiff  hired 
horses  to  a  logging  company  under 
a  contract  obligating  the  company 
to  return  the  horses  at  the  end  of 
the  term  to  plaintiff  free  of  charge, 
and  an  employee  of  the  company 
shipped  the  horses  by  rail,  executing 
a  live  stock  shipping  contract  in 
plaintiff's  name  without  authority, 
and  the  rate  charged  was  based  on 
a  valuation  of  seventy-five  dollars  a 
head,  and  some  of  the  horses  were 
killed  by  the  carrier,  plaintiff  was 
not  a  party  to  the  contract  between 
the  company  and  the  carrier  and 
could  recover  the  full  value  of  the 
horses  killed.  Schlosser  v.  Great 
Northern  R.  Co.,  20  N.  D.  406,  127 
NW  502. 

44.  U.  S. — Kentucky  Bank  v. 
Adams  Express  Co.,  93  U.  B.  174,  23 
L.  ed.  872;  York  Mfg.  Co.  v.  Illinois 
Cent.  R.  Co..  3  Wall.  107.  18  L.  ed. 
170;  Van  Schaack  v.  Northern  Transp. 
Co.,  28  F.  Cas.  No.  16.876.  3  Biss.  394. 

Del. — Klair  v.  Philadelphia,  etc.,  R. 
Co..  25  Del.  274,  78  A  1086.^ 

Hawaii. — Pow  Kee  v.  Wilder  S3. 
Co.,  9   Hawaii  67. 

Iowa. — Robinson  v.  Merchants' 
Despatch    Transp.    Co.,   46    Iowa   470. 

Ky. — Adams  Express  Co.  v.  Mar- 
shall, 6  KyL  291. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co..  98  Mass.  239,  93  AmD  162. 

Mich.— McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  79, 
93    AmD    208. 

Minn.— Christenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
121 

Miss. — Fast  v.  Canton,  etc.,  R  Co.. 
77  Miss.  498.  27  S  626  (recognizing 
the  rule). 

Mo. — Craycroft  v.  Atchison,  etc, 
R.  Co.,   18  Mo.  A.  487. 

N.  Y. — Donovan  v.  Standard  Oil 
Co..  155  N.  Y.  112.  49  NE  678;  Nel- 
son v.  Hudson  River  R.  Co.,  48  N.  Y. 
498. 

Pa. — Farnham  v.  Camden,  etc.,  R. 
Co..  65   Pa.   53. 

S.  C. — Harby  v.  Southern  R.  Co., 
7$  S.  C.  821.  55  SE  760;  Levy  v. 
Southern  Express  Co.,  4  S.  C.  234. 

Tex. — Ryan  v.  Missouri,  etc.,  R. 
Co..  66  Tex.  13;  Pacific  Express  Co. 
T.  Ross.    (Civ.   A.)    164   SW   340. 

Eng. — Barnett  v.  London,  etc.,  R. 
Co.,  5  H.  &  N.  604,  157  Reprint  1321. 

[a]  Application*  of  roW—  (1)  A 
consignor  prima  facie  has  authority 
to  bind  the  consignee  by  special 
contract  exempting  the  carrier  from 
liability  of  loss  by  Are  not  due  to  its 
negligence.      Kentucky       Bank       v. 


Adams  Express  Co.,  93  U.  S.  174,  23 
L.  ed.  872;  Pow  Kee  v.  Wilder  SS. 
Co.,  9  Hawaii  57.  (2)  So  it  has  been 
held  that,  where  the  purchaser  of  a 
mirror  directed  the  seller  to  deliver 
the  same  In  good  condition  for 
transportation  to  a  certain  point,  the 
seller  had  authority  to  contract  that 
the  mirror  which  could  not  be  car- 
ried in  a  closed  car  be  carried  in 
an  open  car  and  that  the  carrier 
should  not  be  responsible  for  dam- 
age, except  by  collision  or  the  car 
running  off  the  track  resulting  from 
Its  negligence.  Nelson  v.  Hudson 
River  R.  Co.,  48   N.  Y.  498. 

[b]  Even  If  bill  of  lading  la  is- 
sued In  name  of  on*  who  is  neither 
consignor  nor  consignee,  yet  if  it  is 
issued  under  an  agreement  with  the 
real  owner  limitations  therein  will 
be  binding  on  him.  Fast  v.  Canton, 
etc.,  R.  Co.,  77  Miss.  498.  27  S  525. 

[c]  Questions  -  of  fact — Whether 
in  a  particular  case  a  merchant  in 
New  York  shipping  goods  to  his  cor- 
respondent in  the  interior  had  au- 
thority to  make  a  contract  on  behalf 
of  the  correspondent  for  shipment 
en '  different  terms  from,  those  ordi- 
narily adopted  by  common  carriers 
is  a  question  of  fact  to  be  deter- 
mined by  the  Jury,  on  the  evidence 
In  an  action  for  nondelivery,  and  the 
court  eannot  properly  be  asked  to 
make  any  charge  that  shall  absolutely 
dispose  of  the  fact  in  controversy. 
American  Transp.  Co.  v.  Moore,  6 
Mich.  368. 

46.  Klair  v.  Philadelphia,  etc.,  R. 
Co..  25  Del.  274,  78  A  1085;  and  cases 
supra  note  44. 

46.  Harby  v.  Southern  R.  Co..  76 
S.  C.  321,  55  SE  760.  See  also  Bates 
v.  Weir,  121  App.  Div.  275.  105  NYS 
786  (holding  that  an  express  com- 
pany owed  the  consignee  of  a  pack- 
age no  duty  as  a  common  carrier, 
except  subject  to  the  valid  terras  of 
the  contract  of  shipment,  and  if  she 
repudiates  part  of  the  transaction  on 
the  ground  of  the  agreement  made 
by  the  consignor  limiting  the  com- 
pany's liability  in  the  absence  of  a 
statement  of  value,  she  must  repu- 
diate It  all,  In  which  case  she  can- 
not assert  that  the  company  ever 
became,  as  to  her,  a  common  carrier 
or  a  bailee  for  hire,  or  that  it  owed 
her  any  duty  greater  than  that  of  a 
gratuitous  bailee,  a  duty  not  to  de- 
stroy or  injure  by  gross  negligence 
or  some  willful  act). 

47.  Briggs  v.  Boston;  etc,  R.  Co., 
6  Allen  (Mass.)  246,  83  AmD  626: 
Morlarty  v.  Harnden,  1  Daly  (N.  Y.) 
227;  Meyer  v.  Harnden's  Express  Co., 
24   HowPr    (N.   Y.)    290. 

48.  White  v.  Goodrich  Transp. 
Co.,  46  Wis.  493.  1  NW  76  (holding 
that,  where  a  person  who  ships  his 
own  goods  consigned  to  a  party  who 
has  a  special  contract  with  the  car- 
rier for  the  carriage  of  the  goods 
at  reduced  rates  at  the  owner's  risk, 
and    afterward    accounts    with    his 


consignee  for  the  freight  charges 
paid  by  the  latter  on  the  goods  at 
the  reduced  rates,  he  will  not  be 
held  to  have  ratified  the  contract  as 
one  for  the  carriage  of  such  goods 
at  his  risk,  unless  It  appears  that  he 
had  notice  of  such  contract). 

48.  Baker  v.  Boston,  etc.,  R.  Co., 
74  N.  H.  100.  66  A  636,  124  AmSR 
937,  12  AnnCas  1072. 

50.  U.  S. — Cau  v.  Texas,  etc.,  R. 
Co.,  194  U.  S.  427.  24  SCt  663,  48  L. 
ed.  1053;  New  Jersey  Steam  Nav.  Co. 
v.  Merchants'  Bank,  6  How.  344,  12 
L.  ed.  465. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Hol- 
lowell.  172  Ind  466,  88  NE  680. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Hale.   6   Mich.   243. 

Minn. — Murphy  v.  Wells,  99  Minn. 
230.  108  NW  1070. 

Mo. — Levering  v.  Union  Transp., 
etc.,  Co..  43  Mo.  88,  97  AmD  320: 
Robert  v.  Chicago,  etc.,  R.  Co.,  148 
Mo.  A.  96,  127   SW  925. 

Ont. — Leonard  v.  American  Ex- 
press Co..  26  U.  C.  Q.  B.  683. 

"Primarily  the  carrier's  responsi- 
bility is  that  expressed  in  the  com- 
mon law.  and  the  shipper  may  Insist 
upon  the  responsibility."  Cau  v. 
Texas,  etc.,  R.  Co.,  194  U.  S.  427,  431. 
24  SCt  663,  48  L.  ed  1053  (per  Me- 
Kenna,  J.). 

"It  is  the  duty  of  the  common  car- 
rier to  carry  without  any  contract 
limiting  its  liability,  which  duty  it 
may  be  compelled  to  perform  when 
compensation  for  the  services  is  ten- 
dered." Burgher  v.  Wabash  R.  Co., 
139  Mo.  A.  62,  120  SW  673.  To  same 
effect  Inman  v.  Seaboard  Air  Line  R 
Co..  169  Fed.  960. 

[a]  The  oarrler  is  In  the  exercise 
of  *>  sort  of  public  office  and  has 
public  duties  to  perform  from  which 
it  should  not  be  permitted  to  exon- 
erate Itself  without  the  assent  of 
the  parties  concerned  Russell  v. 
Erie  R.  Co..  70  N.  J.  L.  808.  59  A  160, 
67  LRA  433,  1  AnnCas  672. 

51.  U.  S. — Cincinnati,  etc,  R.  Co. 
v.  Rankin,  241  U.  S.  319,  36  SCt  555. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Oakley,  116  Ark.  20,  170  SW  666: 
Southern  Express  Co.  v.  Meyer,  94 
Ark.  103,  125  SW  642;  St.  Louis 
Southwestern  R  Co.  v.  Phoenix  Cot- 
ton Oil  Co..  88  Ark.  694,  116  SW  393; 
Chicago,  etc.,  R.  Co.  v.  Cotton.  87 
Arh.  389,  112  SW  742;  St.  Louis,  etc. 
R.  Co.  v.  Burgln,  83  Ark.  502,  104 
SW  161;  St.  Louis,  etc.  R  Co.  v. 
Pearce,  82  Ark.  368,  101  SW  760,  118 
AmSR  75.  12  AnnCas  125;  St.  Louis, 
etc..  R.  Co.  v.  Wells,  81  Ark.  469,  99 
SW  634;  St.  Louis,  etc,  R.  Co.  v. 
Spann,  67  Ark.  127,  20  SW  914; 
Little  Rock,  etc.,  R.  Co.  v.  Cravens, 
57  Ark.  112,  20  SW  803,  38  AmSR 
230,  18  LRA  527  and  note. 

Ga. — Wood  V.  Southern  Express 
Co..  96  Ga.  451.  22  SE  585;  Wallace 
v.  Matthews,  39  Ga.  617,  99  AmD  473. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Blind.    182    Ind    398,    105    NE    483; 
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nuking  of  a  lawful  contract  binding  upon  the  par- 
ties." In  considering  whether  a  shipper  had  an 
opportunity  to  choose  between  the  common-law  rate 
and  the  limited  liability  rate,  it  is  held,  the  ques- 
tion is  not  what  the  contract  recites  in  respect  to 
the  matter,  but  whether  he  had  in  fact  a  chance 
to  choose  between  his  common-law  rate  and  a  lower 
rate  with  limited  liability."  Nevertheless,  where 
a  bill  of  lading  signed  by  both  parties  recites  that 
lawful  alternate  rates  based  on  specified  values 
were  offered,  such  recitals  constitute  admissions  by 


the  shipper  and  sufficient  prima  facie  evidence  of 
choice;  for  if  in  such  a  case  the  shipper  wishes  to 
contradict  his  own  admissions,  the  burden  of  proof 
is  on  him.94  According  to  the  decisions  of  the 
United  States  supreme  court  it  is  not  essential  that 
the  alternative  should  be  actually  presented  to  the 
shipper;56  and  this  also  seems  to  be  the  view  of 
some  of  the  state  courts,  in  which  it  has  been  held 
or  said  that  the  option  need  not  in  fact  be  offered 
to  the  shipper;  that  it  is  sufficient  if  it  would  have 
been  given  had  he  demanded  it.59    Where  the  ship- 


Cleveland.  etc.,  R.  Co.  v.  Hayes,  181 
Ind.  87.  102  NE  34,  103  NB  839,  104 
NE  681;  Pittsburg-,  etc.,  R.  Co.  v. 
Mitchell,  176  Ind.  196,  91  NB  736.  98 
NE  996;  Cleveland,  etc.,  R.  Co.  v. 
Hollowell,  172  Ind.  466,  88  NB  680: 
Toledo,  etc..  R.  Co.  v.  Milner,  (A.) 
110  NB  767;  Stewart  v.  Cleveland, 
etc.,  R.  Co.,  21  Ind.  A.  218,  62  NB 
89. 

Kan. — St  Louis,  etc.,  R.  Co.  v. 
Gorman,  79  Kan.  64  3,  100  P  647,  28 
LRANS  637  and  note;  Atchison,  etc., 
R.  Co.  v.  Dill,  48  Kan.  210.  29  P 
148;  Kansas  Pac.  R.  Co.  v.  Reynolds, 
17  Kan.  261;  Atchison,  etc..  R.  Co.  v. 
Mason,  4  Kan.  A.  391.  46  P  81. 

Mich. — McMillan  v.  Michigan 
Southern,  etc..  R.  Co.,  16  Mich.  79, 
93  AmD  208;  Michigan  Cent.  R.  Co. 
v.    Hale.   6   Mich.    243. 

Minn. — Rustad  v.  Great  Northern 
R.  Co..  122  Minn.  453,  142  NW  727: 
Murphy  v.  Wells,  99  Minn.  -230.  108 
NW.  1070;  O'Malley  v.  Great  North- 
ern  R.  Co..  86  Minn.   380.  90  NE  974. 

Miss. — Covington  v.  Yazoo  R.  Co., 
71  S  821:  Illinois  Cent.  R.  Co.  v.  Lan- 
cashire Ins.  Co.,  79  Miss.  114,  SO  S 
43. 

Mo. — Paddock  v.  Missouri  Pac.  R. 
Co..  165  Mo.  624,  66  8W  463;  Mc- 
Fadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  848,  4  8W  689.  1  AmSR  721; 
Blankenshlp  v.  St.  Louis,  etc.,  R. 
Co.,  160  Mo.  A.  631,  142  SW  471;  Mc- 
Blvaln  v.  St.  Louis,  etc.,  R.  Co.,  161 
Mo.  A.  126,  131  SW  786;  Robert  v. 
Chicago,  etc.,  R.  Co.,  148  Mo.  A.  96, 
127  SW  925;  Meyers  v.  Missouri, 
etc..  R.  Co.,  120  Mo.  A.  288,  96  SW 
737:  Paddock  v.  Missouri  Pac.  R.  Co., 
60  Mo.  A.  328. 

N.    H. — Kimball    v.    American    Ex- 

Sress  Co.,  76  N.  H.  81.  79  A  492; 
aker  v.  Boston,  etc.,  R.  Co.,  74  N. 
H.  100,  65  A  386,  124  AmSR  987.  12 
AnnCas   1072. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Smith.  123  Tenn.  678.  134  SW  866: 
Nashville,  etc.,  R.  Co.  v.  Stone,  112 
Tenn.  348,  79  SW  1031,  106  AmSR 
955;  Illinois  Cent.  R.  Co.  v.  Craig, 
102  Tenn.  298.  52  SW  164;  Deming 
v.  Merchants'  Cotton  Press,  etc.,  Co., 
90  Tenn.  306,  17  SW  89,  13  LRA  518: 
Louisville,  etc.,  R.  Co.  v.  Sowell,  90 
Tenn.  17,  16  SW  837;  Louisville,  etc., 
R.  Co.  v.  Manchester  Mills,  88  Tenn. 
663,  14  SW  314;  Louisville,  etc.,  R. 
Co.  v.  Gilbert,  88  Tenn.  430,  12  SW 
1018,  7  LRA  162;  Louisville,  etc..  R. 
Co.  v.  Wynn,  88  Tenn.  320,  14  SW 
811. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Core, 
(Civ.  A.)   176  SW  778. 

Utah. — Bingham  v.  San  Pedro,  etc- 
R.  Co.,  39  Utah  400,  117  P  606. 

Eng. — Manchester,  etc.,  R.  Co.  v. 
Brown,  8  App.  Cas.  708;  Lewis  v. 
Great  Western  R.  Co.,  3  Q.  B.  D.  196; 
McNally  v.  Lancashire,  etc..  R.  Co., 
L.   R.   8  Ir.   81. 

"The  essential  choice  of  rates 
trust  be  made  to  appear  before  a 
carrier  can  successfully  claim  the 
benefit  of  such  a  limitation  and, re- 
lief from  full  liability."  .  Cincinnati, 
etc..  R.  Co.  v.  Rankin,  241  U.  S.  319, 
327.  36  SCt  655. 

"If  carriers  could  maintain  limi- 
tations for  exemption  of  their  com- 
mon-law liability  In  cases  where  the 
shipper  was  not  afforded  the  oppor- 
tunity of  making  the  contract  with 
them,  the  result  would  be  that  such 
contracts  would  be  universal — that 
the  carrier's  duty  would  be  dis- 
pensed with,  and  the  policy  of  the 


law  be  defeated."  Baker  v.  Boston, 
etc.,  R.  Co.,  74  N.  H.  100,  110,  66  A 
386,   124   AmSR  937.   12  AnnCas   1072. 

[a]  Applications  of  rule.— (1)  A 
carrier  is  liable  for  the  destruction 
of  a  soda  fountain  shipped  over  its 
line,  notwithstanding  a  provision  In 
the  bill  of  lading  against  liability 
for  breakage  of  marble,  where  the 
shipper  was  not  offered  and  could  not 
have  obtained  a  reasonable  and  bona 
fide  alternative  between  conditional 
and  unconditional  liability  on  the 
part  of  the  carrier,  but  must  have 
accepted  such  bill  of  lading,  or  he 
would  not  have  been  allowed  to  ship. 
Nashville,  etc.,  R.  Co.  v.  Stone,  112 
Tenn.  348,  79  SW  1031.  106  AmSR 
955;  Illinois  Cent  R.  Co.  v.  Craig, 
102  Tenn.  298,  62  SW  164.  (2) 
Where  a  contract  was  prepared  by  a 
carrier's  agent  on  one  of  the  car- 
rier's forms  and  tendered  the  ship- 
per of  a  carload  of  sheep,  and  that 
Is  the  only  form  of  contract  that  Is 
In  use  at  the  station  from  which  he 
shipped  his  sheep,  and  the  agent  at 
such  station  had  no  authority  to 
make  any  other  contract  for  the 
shipment  of  the  sheep  at  a  different 
consideration  whereby  the  risk  would 
not  be  assumed,  such  contract  may 
be  disregarded  In  determining  the 
liability  of  the  carrier.  Cleveland, 
etc.,  R.  Co.  v.  Hollowell,  172  Ind.  466, 
88  NB  680.  See  also  Little  Rock, 
etc.,  R.  Co.  v.  Cravens,  57  Ark.  112, 
20  SW  803,  38  AmSR  230,  18  LRA 
527  (recognizing  this  rule).  (3)  A 
special  written  contract  limiting  the 
carrier's  common-law  liability  which 
has  been  extorted  from  a  shipper 
rightfully  declining  to  sign  the  same 
by  refusal  to  transport  cattle '  al- 
ready in  the  carrier's  possession,  un- 
less such  a  contract  was  signed,  is 
voidable  at  the  shipper's  election. 
St.  Louis,  etc.,  R.  Co.  v.  Gorman,  79 
Kan.  643,  100  P  647.  28  LRANS  637 
and  note.  (4)  Plaintiff,  a  shipper  of 
cattle,  demanded  an  unrestricted  lia- 
bility contract  of  defendant  railroad. 
After  the  cattle  were  loaded  and  ac- 
cepted by  defendant  to  be  delivered 
at  a  point  beyond  its  own  line,  and 
the  train  was  in  the  act  of  starting, 
plaintiff  was  compelled  to  sign  a  con- 
tract restricting  liability  to  injuries 
on  defendant's*  Tine,  being  refused  an 
opportunity  to  ship  on  unrestricted 
terms.  It  was  held  that  the  re- 
strictions were  void  and  no  defense, 
where  injury  resulted.  Chicago,  etc.. 
R.  Co.  v.  Cotton,  87  Ark.  839,  112  SW 
742. 

M.  Toledo,  etc.,  R.  Co.  v.  Milner, 
(Ind.  A.)    110  NB  767,  759. 

[a]  Interstate  rates.— "As  no 
interstate  rates  are  lawful  unless 
duly  filed  with  the  Commission,  It 
may  become  necessary  for  the  car- 
rier to  prove  its  schedules  in  order 
to  make  out  the  requisite  choice," 
in  case  of  Interstate  shipments. 
Cincinnati,  etc.,  R.  Co.  v.  Rankin,  241 
U.  S.  319,  327,  86  SCt  565.  See  also 
Yazoo,  etc.,  R.  Co.  v.  Peeples,  106 
Miss.  604,  64  S  262  (holding  that, 
where  it  does  not  appear  that  the 
lower  rate  granted  the  shipper  be- 
cause of  the  valuation  placed  by 
him  on  the  goods  transported  was 
based  on  a  schedule  of  rates  filed 
with  the  interstate  commerce  com- 
mission, the  limitation  is  not  binding 
and  the  shipper  in  case  of  loss  Is 
entitled  to  recover  the  value  of  the 

goods);     Norfolk,     etc..     R.     Co.     v. 
teele,  117  Va.  788.  86  SB  124  (where 


the  court  said  that  a  carrier's  In- 
terstate contract  of  live  stock  ship- 
ment, in  terms  limiting  liability,  in 
consideration  of  being  based  on  the 
lower  rate,  not  being  referred  to  In, 
or  made  a  part  of.  Its  tariffs,  and 
not  appearing  to  have  been  passed 
on  by  the  interstate  commerce  com- 
mission, will  not  avail  It,  It  having 
the  burden  of  showing  Its  validity 
by  approval  by  the  commission). 

63.  St.  Louis,  etc  R.  Co.  v. 
Spann,  67  Ark.  127,  20  SW  914;  Little 
Rock,  etc.,  R.  Co.  v.  Cravens,  67  Ark. 
112.  20  SW  808.  38  AmSR  230.  18 
LRA  627;  Lake  Brie,  etc.,  R.  Co.  v. 
Holland.  162  Ind.  406,  69  NE  188.  63 
LRA  948;  Blankenshlp  v.  St.  Louis, 
etc.  R.  Co..  160  Mo.  A.  681,  142  SW 
471;  Kimball  v.  American  Express 
Co.,  76  N.  H.  81,  79  A  492. 

"No  matter  what  the  contract 
contains  by  way  of  recitals  or  stipu- 
lations, if  no  opportunity  for  unre- 
stricted service  Is  afforded,  then  It  is 
imposing  the  restricted  contract 
upon  the  shipper  without  his  con- 
sent." St.  Louis,  etc.,  R.  Co.  v. 
Wells,   81  Ark.    469,   472,  99   SW  584. 

[a]  Thus  a  provision  in  a  eon- 
tract  of  shipment  of  horses.  Uniting 
the  carriers  liability  to  one  hun- 
dred dollars  per  head  for  the.  horses, 
Is  invalid,  notwithstanding  a  re- 
cital therein  that  the  shipper  ac- 
knowledged that  he  had  the  option 
of  shipping  at  the  carrier's  risk  at 
a  higher  rate  but  accepted  the  lower 
rate;  the  undisputed  evidence  being 
that  he  had  no  such  option,  but  that 

{tart  of  the  horses  having  been 
oaded  in  the  car  furnished  before  he 
went  to  see  the  agent  about  the  con- 
tract, and  then,  according  to  his  tes- 
timony, he  was  plainly  told  by  the 
agent  that  if  the  horses  were  to  be 
shipped  over  that  road  he  would 
have  to  sign  that  contract,  and  that 
It  was  the  regular  contract  that  all 
shippers  were  required  to  sign,  and 
the  agent's  testimony  being  that  he 
simply  tendered  him  the  regular  con- 
tract that  he  tendered  everybody, 
and  that  he  signed  It,  as  everybody 
did,  "on  the  lump."  Blankenshlp  v. 
St.  Louis,  etc.,  R  Co.,  160  Mo.  A.  631, 
142    SW   471. 

84.  Cincinnati,  etc,  R.  Co.  v. 
Rankin,  241  U.  S.  819.  36  SCt  655. 

65.  Cau  v.  Texas,  etc.,  R  Co.,  194 
U.  S.  427,  430.  24  SCt  663,  48  L.  ed. 
1053  [aff  113  Fed.  91,  61  CCA  76,  and 
foil  Arthur  v.  Texas,  etc.,  R.  Co.,  204 
U.  S.  506,  27  SCt  338,  51  L.  ed.  590]. 

"It  Is  urged  that  the  contract 
must  be  upon  a  consideration  other 
than  the  mere  transportation  of  the 
property,  and  an  'option  and  oppor- 
tunity must  be  given  to  the  shipper 
to  select  under  which,  the  common 
law  or  limited  liability,  he  will  ship 
his  goods.'  If  this  means  that  a 
carrier  must  take  no  advantage  of 
the  shipper  or  practice  no  deceit 
upon  him.  we  agree.  If  It  means 
that  the  alternative  must  be  actually 
presented  to  the  shipper  by  the  car- 
rier, we  cannot  agree.  .  .  .  Pri- 
marily the  carrier's  responsibility  Is 
that  expressed  in  the  common  law, 
and  the  shipper  may  Insist  upon  the 
responsibility.  But  he  may  consent 
to  a  limitation  of  It,  and  this  Is  the 
'option  and  opportunity'  which  is 
offered  to  him.  What  other  can  be 
necessary?"  Per  Kenna,  J.,  in  Cau 
v.  Texas,  etc.,  R.  Co.,  194  U.  S.  427, 
430.   24   SCt   663,   48  L.  ed.   1063. 

56.    Ark. — St.   Louis   Southwestern 
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per  exercises  his  option  of  choosing  which  of  two 
rates  he  will  ship  by,  his  right  to  damages  will  be 
determined  in  accordance  with  any  reasonable  stipu- 
lations accompanying  the  rate  under  which  the  ship- 
ment is  made.'7 

[4  190]  5.  Consideration68— a.  Necessity.     Inas- 
much as  the  carrier  is  by  law  bound  to  carry  at  a 


reasonable  rate  for  all  who  may  apply  without  any 
limitation  of  common-law  liability,  a  stipulation 
relieving  him  to  any  extent  from  the  liability  im- 
posed by  law  must  be  supported  by  some  suffi- 
cient consideration.59  In  the  absence  of  some  such 
consideration  the  stipulation  will  not  be  valid;60 
and,  even  where  the  carrier  contracts  to  transport 


R.  Co.  v.  Haynle.  120  Ark.  2«,  179  SW 
170  (holding  that,  where  a  carrier  had 
established  two  rates  for  interstate 
stock  shipments,  one  under  an  unre- 
stricted contract  as  to  the  liability 
of  the  carrier,  and  the  other,  a  lower 
rate,  limiting  the  liability  in  certain 
respects,  but  both  containing  the 
same  stipulations  as  to  whom  notice 
of  claim  of  damages  should  be  given, 
and  requiring  suit  therefor  to  be 
brought  within  six  months,  and  the 
snipper  accepted  without  inquiry  the 
lower  rate,  although  either  was  open 
to  him,  the  stipulations  as  to  notice 
and  time  of  bringing  suit  were  not 
rendered  void  because  the  shipper 
was  not  given,  or  expressly  offered, 
the  right  to  ship  under  an  unre- 
stricted  contract). 

Cal. — Mering  v.  Southern  Pao.  Co., 
161   Cal.  297,  119  P  80. 

6a. — Canby  v.  Merchants',  etc.. 
Transp.  Co.,  16  Ga.  A.  362,  86  SE  361 
(where  it  was  said  that  it  is  not 
necessary  that  an  alternative  con- 
tract be  presented  to  the  shipper  for 
his  choice). 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Blind.  182  Ind.  398,  105  NE  483  (hold- 
ing that  a  contract  for  the  shipment 
of  a  race  horse,  wherein  the  carrier's 
liability  was  limited  to  one  hundred 
dollars,  was  not  entered  Into  without 
an  opportunity  to  ship  at  a  higher 
rate  with  unlimited  liability,  where 
there  was  no  request  so  to  snip,  and 
the  agent  would  have  granted  such  a 
request,  notwithstanding  a  rule  re- 
quiring him  to  communicate  first  with 
the  general  or  division  freight  agent). 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R  System,  176  Mich. 
144.    141    NW  642. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Taliaferro,  156  P  859  (holding  that, 
where  a  carrier  has  properly  made, 
published,  and  filed  with  the  inter- 
state commerce  commission  two 
rates  for  the  shipment  of  live  stock, 
one  based  on  the  execution  of  a  spe- 
cial contract  referred  to  in  the  rate 
sheet  so  filed,  and  a  second  higher 
rate,  based  on  the  unrestricted  lia- 
bility of  the  carrier,  a  shipper  Is 
charged  with  knowledge  of  the  ex- 
istence of  the  two  rates,  and  that  he 
has  a  right  to  exercise  his  option  as 
to  which  rate  he  will  pay,  and  under 
which  liability  of  the  carrier  he  will 
ship). 

Tenn. — Doming  v.  Merchants'  Cot- 
ton Press,  etc,  Co.,  80  Tenn.  306,  17 
SW  89,  13  LRA  518;  Louisville,  etc.. 
R  Co.  v.  Sowell,  90  Tenn.  17,  24,  15 
SW  837  (where  It  was  said:  "Both 
the  'witnesses  for  plaintiff  and  de- 
fendant agreed  that  no  other  con- 
tract than  that  signed  was  tendered, 
but  they  also  agreed  that  no  other 
was  demanded.  It  was  therefore 
competent  for  defendant  to  show 
that  It  was  willing  and  ready  to  exe- 
cute another  upon  terms  reasonable 
to  the  shipper  if  he  preferred  it"). 
See  also  as  supporting  the  rule 
Nashville,  etc.,  R  Co.  v.  Stone,  112 
Tenn.  348.  79  SW  1031,  105  AmSR 
955;  Louisville,  etc.,  R  Co.  v.  Man- 
chester Mills.  88  Tenn.  653,  14  SW 
814;  Louisville,  etc.,  R.  Co.  v.  Gil- 
bert, 88  Tenn.  430,  12  SW  1018,  7 
LRA   162. 

[a] Tacts  held  to  show  option. — 

(1)  Where  a  carrier  did  not  refuse 
to  transport  freight,  except  under  a 
special  contract  limiting  liability  for 
gross  negligence,  and  then  only  to 
the  extent  of  a  valuation  fixed  in  the 
contract,  but  such  contract  was  thor- 
oughly discussed  before  It  was  exe- 
cuted, and  no  objection  was  made  to 
it  by  the  shipper  who  inserted  In  the 
contract  in  his  own  handwriting  the 
valuation  on  the  property,  the  con- 
tract was  not  imposed  on   the  ship- 


per and  the  carrier's  liability  was  as 
fixed  by  it.  Mering  v.  Southern  Pac. 
Co.,  161  Cal.  297,  119  P  80.  (2)  A 
shipper's  representation  or  acknowl- 
edgment that  there  was  available  to 
him  a  higher  rate  without  limitation 
of  value  is  sufficient  proof  of  the 
fact.  Harrison  Granite  Co.  v.  Grand 
Trunk  R.  System,  175  Mich.  144,  141 
NW  642:  Freeman  v.  St.  Louis,  etc., 
R   Co.,   138   Mo.  A.   322,   122   SW   1. 

fb]  Vaeta  iBsnffiolent  to  show 
option. — A  limited  live  stock  ship- 
ping contract,  although  reciting  that 
the  shipper  might  ship  at  the  rates 
established  by  ft  therefor,  or,  in  con- 
sideration or  risks  assumed  by  the 
shipper,  at  greatly .  reduced  rates,  Is 
not  sufficient  to  give  notice  to  a  ship- 
per that  he  has  an  option  to  ship  at 
rates  Imposing  a  common-law  liabil- 
ity on  the  carrier,  where  there  is 
nothing  in  the  contract  showing 
what  the  established  rate  of  the 
company  was.  Louisville,  etc.,  R. 
Co.  ▼.  Smith,  128  Tenn.  678.  134  SW 
866. 

[c]  Evidence  as  to  availability  of 
two  rates. — Evidence  of  shippers  of 
live  stock  that  a  carrier  had  never 
offered  them  any  contract  of  ship- 
ment except  one  containing  a  limita- 
tion of  its  liability  was  admissible 
to  show  that  the  carrier  did  not  hold 
Itself  ready  to  make  a  contract  of 
shipment  in  which  it  should  assume 
cqmmon-law  liability.  Nashville, 
etc.,  R.  Co.  v.  Stone,  112  Tenn.  348, 
79   SW  1031,   105   AmSR  855. 

57.  Southern  R.  ■  Co.  v.  Bynum, 
(Ala.)  69  8  820;  Toledo,  etc.,  R.  Co. 
v.  Mllner.  (Ind.  A)  110  NE  766. 

58.  See  also  infra  f!  209,  211,  222, 
224.  225,   226. 

59.  See  cases  infra  note  60. 

SO.  U.  S— York  Mfg.  Co.  v.  Illi- 
nois Cent  R.  Co.,  8  Wall.  107,  18  L. 
ed.  170. 

Ala. — Mouton  v.  Louisville,  etc., 
R.  Co.,  128  Ala.  537,  29  S  602;  Louis- 
ville, etc..  R  Co.  v.  Odin,  80  Ala.  38. 

Ark. — Kansas  City,  etc,  R.  Co.  v. 
Oakley,  115  Ark.  20,  170  SW  565: 
St.  Louis,  etc  R.  Co.  v.  Pearce,  82 
Ark.  363,  101  SW  760,  118  AmSR  75. 
12  AnnCas  125;  Southern  Express  Co. 
v.  Hill,  81  Ark.  1,  98  SW  371;  St. 
Louis,  etc.,  R.  Co.  v.  Marshall,  74 
Ark.  697,  86  SW  802;  St.  Louis,  etc., 
R.  Co.  v.  Coolidge,  73  Ark.  112,  83 
SW  383,  108  AmSR  21,  67  LRA  555. 
3  AnnCas  582;  Little  Rock,  etc.,  R 
Co.  v.  Cravens,  57  Ark.  112,  20  SW 
803,   38  AmSR   230,   18  LRA   527. 

Colo. — Colorado,  etc,  R  Co.  v. 
Manatt,  21  Colo.  A.  593,  121  P  1012. 

Ga. — Georgia  R.,  etc,  Co.  v.  Reld, 
91   Ga.  377,  17  SE  934. 

Ida. — Mcintosh  v.  Oregon  R,  etc, 
Co..  17  Ida.  100.  109,  105  P  66  tcit 
Cyc]. 

111. — Baltimore,  etc,  R  Co.  v. 
Crawford,  65  111.  A.  113. 

Ind. — Adams  Express  Co.  v.  Byers, 
177. Ind.  33,  95  NE  513;  Pittsburg, 
etc.,  R  Co.  v.  Mitchell,  175  Ind.  196, 
91  NE  735,  93  NE  996;  Cleveland, 
etc.,  R  Co.  v.  Hollowell,  172  Ind.  466, 
88  NE  680;  Rosenfeld  v.  Peoria,  etc., 
R.  Co.,  103  Ind.  121,  2  NE  344,  53 
AmR  600;  Evansvllle,  etc.,  R.  Co.  v. 
McKlnney,  34  Ind.  A.  402,  74  NE  148; 
Stewart  v.  Cleveland,  etc,  R  Co.,  21 
Ind.  A.  218.  226,  62  NE  89. 

Iowa. — Blair  v.  Wells.  155  Iowa 
190.  135  NW  615  (construing  Mis- 
souri law);  German  v.  Chicago,  etc., 
R.  Co.,  38  Iowa  127. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239,  93  AraD  162; 
Gage  v.  Tlrrell.  9  Allen  299. 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  453.  142  NW  727; 
Southard  v.  Minneapolis,  etc.,  R.  Co., 
60  Minn.  382,  62  NW  442,  619;  Weh- 
mann  v.  Minneapolis,  etc.,  R  Co.,  58 


Minn.   22.  69  NW  646. 

Miss. — Illinois  Cent.  R.  Co.  v.  Lan- 
cashire Ins.  Co.,  79  Miss.  114,  80  S 
43. 

Mo. — George  v.  Chicago,  etc.,  R 
Co.,  214  Mo.  551,  113  SW  1099,  127 
AmSR  690;  Kellerman  v.  Kansas 
City,  etc.,  R.  Co.,  136  Mo.  177,  34  SW 
41,  37  SW  828;  McFadden  v.  Mis- 
souri Pac.  R.  Co.,  93  Mo.  343.  4  SW 
689,  1  AmSR  721;  Kolkmeyer  v.  Chi- 
cago, etc,  R.  Co.,  192  Mo.  A.  188,  182 
SW  794;  Grant  v.  Chicago,  etc.,  R. 
Co.,  (A.)  132  SW  311;  Simmons 
Hardware  Co.  v.  St.  Louis,  etc. 
R.  Co.,  140  Mo.  A.  130,  120  SW 
663;  Holland  v.  Chicago,  etc., 
R  Co.,  139  Mo.  A.  702,  123  SW 
987;  Burgher  v.  Wabash  R.  Co.,  139 
Mo.  A.  62,  120  SW  673;  Creel  v.  Mis- 
souri Pac.  R.  Co.,  187  Mo.  A.  27,  119 
SW  30;  Mires  v.  St.  Louts,  etc.,  R. 
Co..  134  Mo.  A.  379,  114  SW  1052: 
Meyers  v.  Missouri,  etc..  R.  Co.,  120 
Mo.  A.  288,  96  SW  737:  Jones  v. 
Qulncy.  etc.,  R.  Co.,  117  Mo.  A.  623, 
94  SW  735;  Sloop  v.  Wabash  R.  Co., 
117  Mo.  A.  204.  84  SW  111;  Gowllng 
v.  American  Express  Co.,  102  Mo.  A. 
366,  76  SW  712;  Phoenix  Powder  Mfg. 
Co.    v.    Wabash    R.    Co.,    101    Mo.   A. 

442.  74  SW  492;  Live  Stock  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  100  Mo.  A. 
674,  75  SW  782;  Paddock  v.  Missouri 
Pac  R.  Co..  60  Mo.  A.  328;  Duvenick 
v.  Missouri  Pac.  R.  Co.,  57  Mo.  A. 
550;  Crow  v.  Chicago,  etc.,  R.  Co.,  57 
Mo.  A.  135;  Hance  v.  Wabash  West- 
ern R.  Co.,  56  Mo.  A.  476. 

N.  H. — Kimball  v.  American  Ex- 
press Co..   76  N.   H.  81,   79  A  492. 

N.  Y. — Nelson  v.  Hudson  River  R. 
Co.,  48  N.  Y.  498;  Jennings  v.  Grand 
Trunk  R  Co.,  52  Hun  227,  5  NYS 
140    [aff   127   N.   Y.   438,   28   NE   394]; 

§  otter  v.  Sharp,  24  Hun  179;  Lee  v. 
:arsh,  43  Barb.  102.  28  HowPr  275; 
Barnes  v.  Long  Island  R.  Co.,  47 
Misc  31?,  93  NTS  616   [rev  on  other 

f rounds  115  App.  Div.  44.  100  NYS 
93  (aff  191  N.  Y.  528  mem,  84  NE 
1108  nrem)];  Rubens  v.  Ludgate  Hill 
SS.  Co.,  20  NYS  481  [aff  143  N.  Y. 
629  mem,  37  NE  825  mem].  , 

N.  C. — Jones-Lane  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  148  N.  C.  680,  62 
SE  701;  Everett  v.  Norfolk,  etc.,  R 
Co..  130  N.  C.  68.  60  SE  557.  1  LRA 
NS  985  and  note:  Gardner  v.  South- 
ern R  Co.,  127  N.  C.  293,  87  SE  328. 

Okl. — Chicago,  etc.  R.  Co.  v. 
Wehrman,   25   Okl.   147.   105  P   328. 

Or. — Lacey  v.  Oregon  R,  etc.;  Co., 
63  Or.  596,  128  P  999. 

S.  C. — Pennsylvania  R  Co.  v.  Kim- 
ball, 88  SE  14;  Faulk  v.  Columbia, 
etc..  R  Co..  82  S.  C.  3697  64  SE  383. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Gilbert,  88  Tenn.  430,  12  SW  1018.  7 
LRA  162;  DUlard  v.  Louisville,  etc., 
R.  Co.,   2   Lea   288. 

Tex. — International,  etc,  R.  Co.  v. 
Rathblath,  (Civ.  A.>  167  SW  751; 
Chicago,  etc,  R.  Co.  v.  Scott,  (Civ. 
A.)  156  SW  294;  Missouri,  etc,  R 
Co.  v.  Harrlman,  (Civ.  A.)  128  SW 
932;  Missouri,  etc.,  R.  Co.  v.  Rich,  51 
Tex.  Civ.  A.  312,  112  SW  114;  St. 
Louis,  etc.,  R.  Co.  v.  Rogers.  49  Tex. 
Civ.  A.  304,  108  SW  1027;  St.  Louis, 
etc,  R.  Co.  v.  Broslus.  47  Tex.  Civ. 
A  647,  105  SW  1131;  Houston,  etc.. 
R.  Co.  v.  Smith,  44  Tex.  Civ.  A.  299, 
97  SW  836:  Ft.  Worth,  etc.,  R  Co. 
v.  Wright,  Z4  Tex.  Civ.  A.  291,  68  SW 
846;  Texas  'Cent.  R  Co.  v.  Fisher,  15 
Tex.    Civ.   A.    63.   38    SW    392. 

W.  Va. — Berry  v.  West  Virginia, 
etc,  R.  Co..  44  W.  Va.  538,  30  SE  143, 
67   AmSR  781. 

Wis. — schaller  v.  Chicago,  etc.,  R. 
Co..   97  Wis.   31.   71   NW  1042. 

Eng.— Wyld  v.  Pickford,  8  M.  &  W. 

443.  161  Reprint  1113. 

"The    carrier    Is    not   permitted    to 
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property  under  a  limited  liability  for  a  good  con- 
sideration, such  as  a  reduced  rate,  such  contract 
is  of  no  effect  where  the  carrier  did  not  in  fact 
transport  the  property  at  a  reduced  rate.81 

[J  191]  b.  Sufficiency62—  (1)  In  General.  There 
is  not  a  sufficient  consideration  for  a  stipulation 
limiting  the  carrier's  common-law  liability  where 
the  services  rendered  by  the  carrier  and  the  charges 
for  carriage  are  in  no  respect  different  from  what 
they  would  be  if  there  were  no  special  contract.** 

Agreement  to  transfer.  Mere  acceptance  of 
goods  and  an  agreement  to  ship  them  do  not  con- 
stitute a  sufficient  consideration.44  The  reason  for 
this  is  obvious;  the  carrier  is  bound,  on  the  ship- 
per's demand,  to  perform  the  transportation  with- 
out exacting  from  the  shipper  an  agreement  to 
relieve  the  carrier  from  any  part  of  its  common- 
law  liability.86 

A  pass  entitling  the  shipper  to  free  transporta- 
tion is  a  sufficient  consideration.8*  • 

Transportation  over  line  of  connecting  carrier. 
So  in  the  absence  of  statute  an  agreement  by  the 
carrier  to  transport  the  goods  shipped  not  only  over 
its  own  line  but  over  that  of  a  connecting  carrier 
is  a  sufficient  consideration,  as  the  carrier  is  not 
bound  at  common  law  to  transport  goods  over  any 
line  but  its  own.87  However,  by  the  construction 
placed  on  the  Carmack  amendment,  the  common 
law  is  changed  so  far  as  interstate  shipments  are 
concerned,   and   the  carrier  is  bound  to  make   a 

the  transportation  of  property  of  a 
given  class  and  then  by  contract 
supported  by  no  other  consideration 
than  Its  undertaking  to  convey  the 
property,  exempt  itself  from  a  part 
of  its  legal  duties  towards  the  ship- 
per." Leas  v.  Quincy,  etc.  R.  Co., 
167   Mo.  A.   465.   461,   136   SW   963. 

[a]  Applications  of  rule. — (1)  In 
the  absence  of  a  special  considera- 
tion therefor,  a  provision  in  a  bill 
of  lading  for  the  shipment  of  cattle 
that  the  shipper,  In  consideration  of 
the  rate  named,  agreed  to  water  and 
to  feed  the  stock  at  his  own- expense, 
and,  in  the  event  of  any  unusual  de- 
lay or  detention,  he  also  agreed  to 
accept  as  full  compensation  for  any 
loss  or  damage  the  amount  actually 
expended  by  him  In  the  purchase  of 
feed  and  water  for  the  stock  shipped,, 
was  unenforceable.  Rice  v.  Wabash 
R.  Co.,  106  Mo.  A.  371.  80  SW  974. 
(2)  A  clause  in  a  bill  of  lading  re- 
stricting   the    carrier's    liability    by 


contract  for  through  shipment  over  connecting 
lines;88  so  that  it  is  obvious  that  so  far  as  inter- 
state shipments  are  concerned  an  agreement  of  an 
initial  carrier  to  ship  goods  over  the  line  of  a  con- 
necting carrier  will  constitute  no  consideration  for 
a  limitation  of  liability. 

[(  192]  (2)  Seduced  Freight  Bates.  A  lower 
freight  rate  is  the  usual  but  not  the  universal  con- 
sideration for  a  limited  liability  contract  and  is 
very  generally  held  to  be  sufficient.**  In  other 
words,  no  other  consideration  need  be  shown  for  s 
limited  liability  contract  other  than  the  lower  rates 
in  force  for  shipments  made  under  such  contract.7* 
However,  such  concession  in  charges  must  be  actual 
and  not  fictitious.71  And  notwithstanding  the 
recital  in  a  contract  of  shipment  that  the  limita- 
tions are  made  in  consideration  of  a  reduced  rate 
or  other  valuable  consideration,  if  it  is  shown  that 
there  is  no  sueh  reduced  rate  or  other  valuable 
consideration,  the  carrier  is  liable  just  as  if  the 
contract  had  contained  no  such  stipulation.7' 

What  constitutes.  Where  the  carrier  has  but  one 
regular  rate  applicable  for  a  given  class  of  prop- 
erty, it  is  not  a  reduced  or  special  rate,  such  as 
will  serve  as  a  consideration  for  the  limitation  of 
its  common-law  liability.7*  There  is  no  reduced 
rate  authorizing  a  limitation  of  liability  shown  by 
a  contract,  where  the  reduced  rate  named  in  the 
contract  is  a  reduction  from  a  rate  based  on  the 
weight  of  the  article  shipped,  while  the  limitation 


Providing  that  it  should  not  be  liable 
or  breakage  or  leakage  of  a  stock 
of  drugs  shipped,  where  the  regular 
local  tariff  rates  were  charged  for 
transportation,  was  void  for  want  of 
consideration.  St.  Louis,  etc.,  R.  Co. 
v.  Caldwell,JB9  Ark.  218.  116  SW  210. 

61.  Colorado,  etc.,  R.  Co.  v.  Ma- 
natt.  21  Colo.  A.  693,  121  P  1012; 
Missouri,  etc.,  R.  Co.  v.  Darlington, 
(Tex.  Civ.  A.)   40  SW  650. 

63.  Other  illustrations  of  what  is 
or  Is  not  sufficient  consideration  see 
Infra  i  192  et  s'eq. 

63.  Stewart  v.  Cleveland,  etc.,  R. 
Co.,  21  Ind.  A.   218,  62  NE  89. 

64.  Mcintosh  v.  Oregon  R..  etc., 
Co.,  17  Ida.  100,  106  P  66:  Chicago, 
etc.,  R.  Co.  v.  Hare,  38  Ind.  A.  422. 
75  NE  867;  Wehrrann  v.  Minneapo- 
lis, etc.,  R.  Co.,  58  Minn.  22,  59  NW 
546;  Burgher  v.  Wabash  R.  Co.,  139 
Mo.  A.  62,  120  SW  673;  Meyers  v. 
Missouri,  etc.,  R.  Co.,  120  Mo.  A.  288, 
96  SW  737. 

"A  contract  qualifying  the  respon- 
sibility imposed  upon  the  carrier  by 
the  common  law  must  be  supported 
by  a  valuable  consideration,  apart 
from  the  mere  acceptance  of  the 
property  for  carriage."  Lake  Erie, 
etc.,  R.  Co.  v.  Holland,  162  Ind.  406, 
412,  69  NE  138. 


earlier  case  of  Hutchinson  v.  Chi- 
cago, etc.,  R.  Co.,  37  Minn.  524,  86 
NW  483  (where  it  was  held  that  de- 
livery and  acceptance  of  animals  for 
carriage  was  a  sufficient  mutual 
consideration  to.  sustain  an  agree- 
ment as  to  the  extent  of  defendant's 
liability). 

66.  Meyers  v.  Missouri,  etc.,  R. 
Co.,  120  Mo.  A.  288,  96  SW  737.  To 
same  effect  Wehmann  v.  Minneapolis, 
etc.,  R.  Co.,  58  Minn.  22,  59  NW  546. 

66.  Carter  v.  Southern  R.  Co.,  3 
Ga.  A.  34.  69  SE  209;  Slmms  v.  New 
Orleans,  etc.,  R.  Co.,  122  La.  268,  47 
S   602. 

67.  Mobile,  etc.,  R.  Co.  v.  Browns- 
ville Livery,  etc,  Co.,  123  Tenn.  298, 
130  SW  788. 

68.  See  infra  I]  868-860. 

69.  U.  S—  Jennings  v.  Smith,  106 
Fed.   139,   45  CCA  24S. 

Ala. — Mouton  v.  Louisville,  etc.,  R. 
Co.,  128  Ala.  637.  29  S  602. 

Ind. — Stewart  v.  Cleveland,  etc.,  R. 
Co.,  21  Ind.  A.  218,  52  NE  81. 

Kan. — Metx  v.  Chicago,  etc.,  R.  Co., 
90  Kan.  460.  186  P  667. 

La. — Slmms  v.  New  Orleans,  etc., 
R.  Co.,  122  La.  268,  47  S  602. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  175  Mich. 
144,   141   NW  642. 

Minn. — Carpenter  v.  U.  S.  Express 
Co.,  120  Minn.  69,  139  NW  164. 

Mo. — McFadden  v.  Missouri  Pac 
R.  Co.,  92  Mo.  348,  4  SW  689,  1  Am 
SR  721:  Mires  v.  St.  Louis,  etc.,  R. 
Co.,  184  Mo.  A.  379,  114  SW  1062; 
Hancock  v.  Chicago,  etc.,  R.  Co.,  131 
Mo.  A.  401,  111  SW  519;  Fulbrlght  v. 
Wabash  R.  Co.,  118  Mo.  A.  482,  94 
SW  992;  Bowrlng  v.  Wabash  R  Co. 
77  Mo.  A.  250;  Duvenick  v.  Missouri 
Pac.  R.  Co.,  57  Mo.  A.  550. 

Tenn. — Mobile,  etc.,  R.  Co.  v. 
Brownsville  Livery,  etc.,  Co.,  123 
Tenn.  298.  130  SW  788;  NaBhvllle, 
etc.,  R.  Co.  v.  Stone,  112  Tenn.  348. 
79  SW  1031.  106  AmSR  955;  Louis- 
ville, etc.,  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  668,  14  SW  314;  Dil- 
lard  v.  Louisville,  etc.,  R.  Co.,  2  Lea 
288. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Sparks.   (Civ.  A.)   162  SW  943. 

TO.  Carpenter  v.  U.  S.  Express 
Co..  120  Minn.  69,  139  NW  154 
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Fadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343.  4  SW  689.' 1  AirSR  721: 
Duvenick  v.  Missouri  Pac.  R.  Co.,  57 
Mo.  A.  560. 

7».  George  v.  Chicago,  etc,  R.  Co., 
224  Mo.  551,  113  SW  1099,  127  AmSR 
690;  Ward  v.  Missouri  Pac.  R.  Co., 
168  Mo.  226,  68  SW  28;  McKinstrey 
v.  Chicago,  etc..  R.  Co.,  163  Mo.  A. 
546,  134  SW  1061;  Holland  v.  Chicago, 
etc.,  R.  Co.,  139  Mo.  A.  702,  123  SW 
987;  Bowring  v.  Wabash  R.  Co.,  90 
Mo.  A.  324.     And  see  infra  I  193. 

78.  Kansas  City,  etc,  R.  Co.  v. 
Oakley,  115  Ark.  20,  170  SW  565; 
George  v.  Chicago,  etc,  R.  Co.,  214 
Mo.  551,  113  SW  1099.  127  AmSR 
690;  Leas  v.  Quincy,  etc.,  R.  Co.,  157 
Mo.  A.  455,  136  SW  963;  Summers  v. 
Wabash  R.  Co.,  114  Mo.  A.  452.  7» 
SW  481  [app  dlsm  199  U.  S.  810  mem, 
28  SCt  746  mem,  50  L.  ed.  333  men]; 
Bowring  v.  Wabash  R.  Co.,  90  Mo.  A. 
324;  Paddock  v.  Missouri  Pac.  R 
Co.,  60  Mo.  A.  828.  Compare  Cau  v. 
Texas,  etc..  R.  Co.,  194  U.  S.  427.  4J1, 
24  SCt  663,  48  L.  ed.  1063  [foil  Arthur 
v.  Texas,  etc.,  R.  Co.,  204  U.  S.  505, 
27  SCt  338,  61  L.  ed.  590]  (where  the 
court  said:  "It  Is  again  urged  that 
there  was  no  independent  considera- 
tion for  the  exemption  expressed  In 
the  bill  of  lading.  This  point  was 
made  In  York  Mfg.  Co.  v.  Illinois 
Cent.  R.  Co..  3  Wall.  (TJ.  S.)  107.  13 
L.  ed.  170.  In  response  It  was  said: 
'The  second  position  is  answered  by 
the  fact,  that  there  is  no  evidence 
that  a  consideration  was  not  given 
for  the  stipulation.  The  company, 
probably,  had  rates  of  charges  pro- 
portioned to  the  risks  they  assumed 
from  the  nature  of.  the  ioods  car- 
ried, and  the  exception  of  losses  by 
fire  most  necessarily  have  affected 
the  compensation  demanded.  Be  this 
as  It  may,  the  consideration  ex- 
pressed was  sufficient  to  support  the 
entire  contract  made.'  In  other 
words,  the  consideration  expressed 
in  the  bill  of  lading  was  sufficient 
to  support  Its  stipulations.  This 
effect  Is  not  averted  by  showing  that 
the  defendant  had  only  one  rate.  It 
was  the  rate  also  of  all  other  roads, 
and  presumably  It  was  adopted  an'.. 
offered  to  shippers  in  view  of  the 
limitation  of  the  common  law  liabil- 
ity   rxf   til*    moria"^ 
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applies  to  the  article  regardless  of  weight.74  And 
it  has  been  held  that  a  contract  reciting  that  the 
price  charged  for  transportation  is  "at  the  rate 

of  tariff  per  cwt."  must  be  construed 

to  mean  that  the  price  charged  is  the  full  tariff 
rate  and  shows  a  want  of  consideration  for  a  limi- 
tation of  liability,  notwithstanding  a  recital  that 
the  rate  charged  was  less  than  the  rate  charged 
for  shipments  transported  at  the  carrier's  risk;75 
and  where  the  carrier  estimates  the  weight  of  the 
goods  shipped  at  less  than  the  estimate  furnished 
it  by  the  shipper,  and  incorporates  its  estimate  in 
the  contract,  and  bases  the  freight  rate  on  such 
estimate,  it  is  estopped  to  claim  that  by  reason  of 
the  fact  that  the  goods  ran  over  the  estimated 
weight  the  shipment  was  made  at  a  reduced  freight 
rate  which  entitled  it  to  limit  its  common-law 
liability.'6 

[$  193]  c.  Evidence  Of  Consideration.    There  is 
a  sharp  conflict  of  authority  as  to  presumptions 


to  speak  of  a  rate  on  a  given  class 
of  property  as  a  reduced  rate  when 
there  Is  but  one  rate  for  such  class. 
The  adjective  'reduced'  Implies  a 
comparison,  and  if  there  is  but  one 
rate  with  what  may  it  be  compared? 
It  is  not  permissible  to  go  outside  of 
the  subject-matter  to  seek  a  com- 
parison. The  rate  on  coal  may  be 
less  than  on  dry  goods,  but  that  fact 
would  not  make  it  a  reduced  rate. 
Necessarily  the  comparison  must  be 
made,  if  at  all,  with  another  higher 
rate  on  the  same  class  of  property 
and  if  there  is  no  such  rate  there 
can  be  no  reduced  rate."  Leas  v. 
Quincy.  eta,  R  Co.,  157  Mo.  A.  466. 
461.   136   SW   968. 

"The  term  'reduced  rate'  presup- 
poses the  existence  of  a  higher  regu- 
lar rate  available  to  the  shipper  for 
the  carriage  of  the  same  class  of 
property  under  a  contract  that  leaves 
unimpaired  the  carrier's  common  law 
liability  and  certainly  does  not  mean 
a  lower  rate  than  that  provided  for 
the  transportation  of  some  other 
class  of  property."  Ficklln  v. 
Wabash  R.  Co.,  117  Mo.  A.  221,  226. 
(3   SW    847. 

[a]  m  applying  this  rale  (1)  It 
was  held  that,  where  a  carrier  had 
one  rate  on  horses  valued  at  one 
hundred  dollars  which  was  the  regu- 
lar tariff  rate,  and  the  contract  of 
shipment  attempted  to  differentiate 
that  rate  into  a  reduced  rate  by  com- 
paring it  with  higher  rates  charged 
for  horses  of  higher  value,  such  a 
comparison  is  Improper,  and  will  not 
serve  as  a  consideration  for  a  lim- 
ited valuation  clause.  Leas  v. 
Quincy.  eta,  R  Co.,  167  Mo.  A.  465, 
461.  136  SW  963  (where  the  court 
said:  "There  was  but  one  rate  on 
horses  valued  at  3100 — the  regular 
tariff  rate — and  the  contracts  of 
shipment  attempted  to  differentiate 
that  rate  Into  a  reduced  rate  by  com- 
paring It  with  the  higher  rates 
charged  for  horses  of  higher  value. 
Such   comparison    rranlfestly   is   im- 

S roper.  For  purposes  of  revenue, 
efendant  has  separated  horses  into 
different  classes,  and  it  would  be 
Just  as  reasonable  and  logical  to 
compare  the  rates  on  coal  and  dry 
goods;  on  rough  stone  and  cut  stone, 
or  on  pig  iron  and  castings,  as  to 
compare  the  rate  on  a  horse  valued 
at  one  hundred  dollars  with  the 
higher  rate  on  a  horse  valued  at  two 
hundred  dollars");  Creel  v.  Mis- 
souri Pac  R.  Co.,  137  Mo.  A.  27,  119 
8W  30.  (2)  A  similar  ruling  was 
made  In  Ficklln  v.  Wabash  R.  Co., 
117  Mo.  A  221.  93  SW  847,  where  a 
carrier's  cattle  contract  provided  that 
the  cattle  were  valued  at  fifty  dol- 
lars a  head  and  were  shipped  sub- 
ject to  the  rules  of  the  company  and 
of  the  schedule  of  valuation  and 
weights,  such  valuation  being  named 
by  the  shipper  "both  for  the  pur- 
pose of  securing  a  reduced  freight 
rate"  and  that  in  case  of  Iosb  or  In- 
jury to  the  cattle  the  liability  of  the 


carrier  should  not  exceed  the  amount 
per  head  so  stated.  The  carrier  had 
no  other  rate  than  that  charged  for 
the  shipment  of  cattle  of  such  valu- 
ation between  the  points  in  question, 
but  did  have  higher  races  for  cattle 
of  higher  proportionate  value,  and 
also  had  but  one  form  of  contract 
which  provided  a  limited  liability. 
It  was  held  that  such  contract  was 
Ineffective  to  limit  the  carrier's  lia- 
bility. 

[b]  Bffeot  of  failure  to  Me  sched- 
ule of  higher  rates  with  commission. 
— The  granting  of  rates  specified  in 
a  schedule  filed  with  the  Interstate 
commerce  commission  is  not  a  con- 
sideration for  a  contract  limiting  the 
railroad  company's  liability  for  de- 
lay In  the  transportation  -  of  live 
stock,  although  the  company  had  a 
schedule  of  other  and  higher  rates 
which  was  not  filed  with  the  com- 
mission (Summers  v.  Wabash  R.  Co., 
114  Mo.  A.  462,  79  SW  481).  as  under 
the  circumstances  the  carrier  has  but 
one  rate  (Griffin  v.  Wabash  R.  Co., 
116  Mo.  A.  649,  91  SW  1016).  See 
also  Meyers  v.  Missouri,  eta.  R.  Co., 
120  Mo.  A.  288,  96  SW  737  (holding 
that,  the  contract  of  affreightment 
In  the  case  of  an  interstate  shipment 
having  expressed  no  consideration 
for  the  agreement  limiting  the  car- 
rier's liability,  the  carrier  may  not 
show  a  reduced  rate  as  a  considera- 
tion, unless  it  shows  that  the  claimed 
reduced  rate  was  Included  in  the 
schedule  of  rates  filed  with  the  Inter- 
state commerce  commission  and  was 
duly  posted,  and  hence  was  a  rate 
that  the  carrier  could  offer,  there 
being  no  presumption  that  this  was 
the  case). 

74.  Burns  v,  Chicago,  etc.,  R.  Co., 
161  Mo.  A.  673,  132  SW  1;  Hancock 
v.  Chicako,  etc.,  R.  Co.,  131  Mo.  A 
401,  111  SW  619. 

TO.  George  v.  Chicago,  etc.,  R  Co., 
214  Mo.  551,  113  SW  1999.  127  AmSR 
690;  Kellerman  v.  Kansas  City,  etc., 
R  Co.,  136  Mo.  177,  34  SW  41,  37  SW 
828  (aft  68  Mo.  A.  255]:  Burns  v. 
Chicago,  etc.,  R.  Co.,  161  Mo.  A.  673. 
132  SW  1;  Holland  v.  Chicago,  etc., 
R.  Co.,  139  Mo.  A.  702,  123  SW  987. 

76.  Rice  v.  Wabash  R.  Co.,  106  Mo. 
A.  371,  378,  80  SW  974  (where  the 
court  said:  "The  error  in  the  esti- 
mate was  the  company's  not  the 
plaintiff's.  The  plaintiff  having  made 
the  contract  on  the  estimate  made 
by  the  company  to  carry  the  cattle 
for  a  fixed  sum,  the  defendant  Is  In 
no  position  to  demand  a  greater  sum, 
and  much  less  to  claim  that  It  car- 
ried the  cattle  for  a  reduced  freight 
rate"). 

77.  U.  S. — Cau  v.  Texas,  etc.,  R 
Co.,  194  U.  8.  427,  24  SCt  663.  48  L. 
ed.  1053;  York  Mfg.  Co.  v.  Illinois 
Cent.  R.  Co.,  3  Wall.  107,  18  L  ed. 
170. 

Ind. — Evansvllle,  etc.,  R  Co.  v. 
Kevekordes,  (A.)  69  NE  1022.  1024 
(where  the  court  said:  "The  burden 
to  establish  the  absence  of  such  con- 


and  burden  of  proof  in  respect  of  consideration  for 
limited  liability  contracts.  According  to  one  line 
of  decisions,  it  will  be  presumed,  where  a  contract 
limiting  the  common-law  liability  of  a  carrier  is 
shown,  that  there  was  a  sufficient  consideration 
consisting  in  a  reduced  rate  or  the  like,  and  the 
burden  is  on  the  shipper  if  he  seeks  to  avoid  the 
limitation  on  the  ground  oi  want  of  consideration 
to  establish  this  fact  by  clear  and  satisfactory 
testimony.77  'On  the  other  hand,  another  line  of 
decisions  establishes  the  doctrine  that,  unless  it 
appears  from  a  recital  in  the  contract  or  other 
competent  evidence  that  a  reduced  rate  of  freight 
or  other  consideration  was  in  fact  given,  the  limita-  - 
tion,  of  liability  contained  in  the  contract  is  inopera- 
tive;78 but  where  this  view  prevails,  the  recital  of 
a  reduced  freight  rate  in  the  contract  is  prima 
facie  evidence  of  that  fact  and  sufficient  to  support 
a  verdict  where  nothing  to-  the  contrary  appears,7* 
and  the  burden  of  proving  the  contrary  is  on  the 

slderatlon  rested  upon  appellee,  he 
having  alleged  its  absence  in  his 
complaint.  It  is  true  that  the  con- 
tract in  suit  does  not,  in  terms,  state 
a  consideration  for  the  stipulation  as 
to  value,  as  was  done  by  the  con- 
tracts considered  in  most  cases  where 
the  burden  is  declared  to  be  upon 
the  shipper;  but,  under  the  Issues  In 
this  case,  the  shipper  suing  upon  a 
written  contract,  and  seeking  to  be 
relieved  from  a  certain  clause 
thereof  upon  the  ground  that  It  is 
without  consideration,  he  must  estab- 
lish such  allegation,  or  fall  in  ex- 
cluding such  clause,  severable  though 
It  be"). 

Mich. — McMillan  v.  Michigan 
Southern,  etc.,  R.  Co..  16  Mich.  79,  93 
AmD  208. 

Minn. — Wehmann  v.  Minneapolis, 
etc.,  R.  Co.,  58  Minn.  22,  59  NW  546 
(dictum). 

Wis. — Schaller  v.  Chicago,  etc.,  R 
Co.,  97  Wis.  31,  71  NW  1042. 

[a]  Where  by  statute  a  oontraot 
imports  a  consideration. — Where,  by 
statute,  a  contract  in  writing  and 
signed  by  the  parties  Imports  a  con- 
sideration, the  fact  that  a  contract 
for  limited  liability  in  writing  and 
signed  by  the  parties  does  not  show 
a  reduced  rate  or  other  consideration 
Is  not  material,  -and  no  proof  of  con- 
sideration is  necessary.  Sprague  v. 
Missouri  Pac.  R  Co.,  34  Kan.  347,  8 
P  466. 

78.  Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  105  P  66;  Phoenix 
Powder  Mfg.  Co.  v.  Wabash  R.  Co., 
196  Mo.  663,  94  SW  235;  Kellerman 
v<  Kansas  City,  etc.,  R.  Co.,  136  Mo. 
177,  34  SW  41.  37  SW  828;  Mires  v. 
St.  Louis,  etc.,  R.  Co..  134  Mo.  A.  379, 
114  SW  1062;  Phoenix  Powder  Mfg. 
Co.  v.  Wabash  R.  Co..  120  Mo.  A. 
566,  97  SW  256;  Phoenix  Powder  Mfg. 
Co.  v.  Wabash  R.  Co.,  101  Mo.  A.  442. 
74  SW  492;  Duvenick  v.  Missouri  Pac. 
R.  Co.,  57  Mo.  A.   660. 


[a]  TIM  burden  la  on  the  oarrler 
to  snow  an  adequate  consideration 
for  a  limitation  of  liability,  when 
it  relies  on  a  contract  containing  a 
limitation  of  this  character.  Ficklln 
v.  Wabash  R.  Co.,  117  Mo.  A.  221,  93 
SW  847;  Phoenix  Powder  Mfg.  Co.  v. 
Wabash  R.  Co..  101  Mo.  A.  442,  74 
SW  492. 

[b]  The  mere  fact  that  a  shipper 
accepts  a  Mil  of  lading'  ""»«*«"■■  lia- 
bility of  the  oarrler  without  such 
contract  showing  a  consideration 
therefor  does  not  authorise  the  pre- 
sumption of  a  consideration.  Mcin- 
tosh v.  Oregon  R..  etc.,  Co.,  17  Ida. 
100,   105  P  66. 

[c]  Bringing;  suit  on  a  oontraot 
•vidanoed  by  a  Mil  of  lading  does  not 
operate  as  an  admission  that  the  pro- 
vision therein  limiting  the  carrier's 
liability  is  valid  and  supported  by  a 
consideration.  Phoenix  Powder  Mfg. 
Co.  v.  Wabash  R.  Co.,  101  Mo.  A.  442, 
74  SW  492. 

79.  Wabash  R.  Co.  v.  Sloop,  200 
Mo.  198,  98  SW  607;  Phoenix  Powder 
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shipper.80  Regardless  of  which  of  the  two  fore- 
going views  prevails,  such  recitals  are  not  conclu- 
sive, and  parol  evidence  is  admissible  to  show  that 
notwithstanding  the  recitals  no  reduction  in  rates 
or  other  consideration  wag  in  fact  given;81  and,  on 
the  other  hand,  although  the  contract  may  contain 
no  recital  as  to  a  reduced  rate  of  freight,  parol 
evidence  is  admissible  to  show  that  a  reduced  rate 
was  in  fact  given.82  And  in  any  event  if  abatement 
of  rates  is  expressly  forbidden  by  Statute,  there 
can  be  no  presumption  of  a  reduced  rate.88 

[$  194]  6.  Reasonableness  of  Limitation.84  The 
validity  of  stipulations  limiting  the  carrier's  liabil- 
ity is  to  be  determined  by  their  reasonableness  and 
their   conformity   to   the   sound   public   policy,  in 


accordance  with  which  the  obligations  of  the  car- 
rier to  the  public  are  settled."  It  cannot  lawfully 
stipulate  for  exemption  from  liability,  unless  such 
exemption  is  just  and  reasonable,8*  and  unless  the 
contract  is  freely  and  fairly  made.87  No  con- 
tractual limitation  is  reasonable  which  is  subversive 
of  public  policy.88 

[ft  195]  7.  What  Limitations  of  Liability  Permis- 
sible— a.  Negligence — (1)  Rule  in  America — (a)  In 
Absence  of  Organic  or  Statutory  Provisions  Regu- 
lating Subject—  aa.  Majority  Rule.8"  In  the  absence 
of  statute,  it  is  settled  by  the  weight  of  authority 
in  the  United  States,  that  whatever  limitations 
against  its  common-law  liability  are  permissible  to 
a  carrier,  it  cannot  limit  its  liability  for  injury  to 


Mfg.  Co.  v.  Wabash  R.  Co..  196  Mo. 
663,  94  SW  236;  McFadden  v.  Mis- 
souri Pac.  R.  Co.,  92  Mo.  343.  4  SW 
689,  1  AmSR  721;  McElvaln  v.  St. 
Louis,  etc..  R.  Co.,  151  Mo.  A.  126, 
131  SW  736;  Holland  v.  Chicago,  etc, 
R.  Co..  139  Mo.  A.  702,  123  SW  987; 
Burgher  v.  Wabash  R.  Co.,  139  Mo. 
A.  62,  120  SW  673;  Freeman  v.  St. 
Louis,  etc.,  R.  Co.,  138  Mo.  A.  322, 
122  SW  1;  Mires  v.  St.  Louis,  etc..  R. 
Co.,  134  Mo.  A.  379,  114  SW  1052: 
Shelton  v.  St.  Louis,  etc.,  R.  Co.,  lJl 
Mo.  A.  560.  110  SW  627;  Hancock  v. 
Chicago,  etc.,  R.  Co.,  131  Mo.. A.  401, 
111  SW  519;  Myers  v.  Missouri,  etc., 
R.  Co.,  120  Mo.  A.  288.  96  SW  737: 
Wyrick  v.  Missouri,  etc.,  R.  Co.,  74 
Mo.  A.  406:  Pierson  v.  Northern  Pac. 
R.  Co.,  61  Wash.  450,  112  P  509. 

[a]  Shipper  bound  by  recitals  of 
contract. — "In  the  absence  of  fraud 
or  imposition,  a  patron  of  a  railroad, 
like  other  men,  is  bound  by  the  con- 
tract he  executes.  It  Is  for  him  to 
examine  and  ascertain  its  text  be- 
fore affixing;  his  signature.  After 
that,  he  is  presumed  to  know  the 
contents  of  the  contract  executed  by 
him,  and  is  bound  prima  facie  at 
least,  by  the  recitals  of  fact  against 
his  Interest  contained  therein." 
Mires  v.  St.  Louis,  etc.,  R.  Co.,  134 
Mo.  A.  379,  386,  114  SW  1062. 

[b]  failure  to  specify  the  rate 
rendered. — A  recital  that  the  rate 
charged  was  a  reduced  rate  Is  nuga- 
tory. The  special  rate  should  be 
mentioned,  so  that  It  can  be  ascer- 
tained from  an  examination  of  the 
contract  what  rate  was  in  fact 
charged.  George  v.  Chicago,  etc.,  R. 
Co..  214  Mo.  561,  113  SW  1099,  127 
AmSR  690;  Hancock  v.  Chicago,  etc., 
R.  Co.,  131  Mo.  A.  401,  111  SW  519; 
Phoenix  Powder  Mfg.  Co.  v.  Wabash 
R.  Co.,  120  Mo.  A.  586,  97  SW  256: 
Kellerman  v.  Kansas  City,  etc.,  R. 
Co.,  68  Mo.  A.   256. 

[c]  Other  recitals  held  Insuffi- 
cient.— A  recital  In  a  bill  of  lading 
that  the  shipment  was  carried  at  a 
special  rate  In  consideration  of  a 
stipulation  liquidating  damages  in 
case  of  Injury  was  Insufficient  alone 
to  show  a  carriage  at  a  reduced  rate. 
Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  113  Mo.  A.  144, 
87  SW  553. 

80.  Freeman  v.  St.  Louis,  etc.,  R. 
Co.,  138  Mo.  A.  322,  122  SW  1;  Shel- 
ton v.  St.  Louis,  etc.,  R.  Co.,  131  Mo. 
A.   660,   110  SW  627. 

81.  Lake  Erie,  etc.,  R.  Co.  v.  Hol- 
land, 162  Ind.  406,  69  NE  138,  140,  63 
LRA  948;  Ward  v.  Missouri  Pac.  R. 
Co..  168  Mo.  226,  68  SW  28  (holding 
that,  although  the  special  contract 
recites  that  it  is  given  In  considera- 
tion of  a  special  rate,  yet,  if  the  evi- 
dence shows  that  the  rate  charged 
was  the  regular  rate,  the  limitation 
will  be  invalid);  Kellerman  v.  Kansas 
City,  etc.,  R.  Co.,  136  Mo.  177.  34  SW 
41,  87  SW  828;  Burgher  v.  Wabash 
R.  Co.,  139  Mo.  A.  62,  120  SW  673; 
McFadden  v.  Missouri  Pac.  R.  Co., 
92  Mo.  A.  343,  4  SW  689,  1  AmSR 
721;  Bowrlng  v.  Wabash  R.  Co.,  90 
Mo.   A.   324;   Bowrlng   v.   Wabash   R. 


Co.,   77   Mo.   A.   250.     And   see   supra 
i   192. 

88.  Phoenix  Powder  Mfg.  Co.  v. 
Wabash  R.  Co.,  101  Mo.  A.  442,  74 
SW  492.  And  see  cases  supra  note 
78. 

83.  Wehmann  v.  Minneapolis,  etc., 
R.  Co.,  68  Minn.  22.  59  NW  646  (hold- 
ing that,  where  by  reason  of  the 
establishment  of  a  tariff  of  joint 
rates  by  connecting  carriers  for  in- 
terstate commerce  deduction  from 
such  established  rates  would  be  pro- 
hibited by  the  Interstate  commerce 
law,  there  can  be  no  consideration 
for  the  limitation  of  liability). 

84.  Question  of  law  or  of  fact  see 
infra  |   601. 

86.    See  cases  infra  notes  86-88. 

88.  U.  S. — Oau  v.  Texas,  etc.,  R. 
Co..  194  U.  S.  427,  24  SCt  663,  48  L. 
ed.  1068:  Hart  v.  Pennsylvania  R. 
Co.,  112  U.  S.  331.  6  SCt  151,  28  L.  ed. 
717:  Southern  Express  Co.  v.  Cald- 
well, 21  Wall.  264.  22  L.  ed.  656;  New 
York  Cent.  R.  Co.  v.  Lockwood,  17 
Wall.  367,  21  L.  ed.  627;  Inman  v. 
Seaboard  Air  Line  R.  Co.,  169  Fed. 
960;  Pacific  Coast  SS.  Co.  v.  Bancroft- 
Whitney  Co.,  94  Fed.  180,  86  CCA  136 
[rev  on  other  grounds  180  U.  S.  49, 
21  SCt  278;  45  L.  ed.   419]. 

Ala. — Western  R.  Co.  v.  Harwell, 
91  Ala.  340,  8  S  649;  Louisville,  etc., 
R.  Co.  v.  Oden,  80  Ala.  38. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  50  Colo.  161,  114  P  646;  Colo- 
rado, etc..  R.  Co.  v.  Manatt,  21  Colo. 
A.   693,   121   P  1012.  ' 

Fla. — Summerlin  v.  Seaboard  Air 
Line  R.  Co.,  66  Fla.  687,  47  S  557,  131 
AmSR  164,  19  LRANS  191. 

Hawaii. — Ephralm  v.  Forest  Queen, 
7  Hawaii  170. 

Ida. — Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  109,  105  P  66  tcit 
CycJ. 

Ind. — Evansville,  etc.,  R.  Co.  v.  Mc- 
Kinney,  34  Ind.  A.  402,  78  NE  148. 

Iowa. — Blair  v.  Wells,  166  Iowa 
190,  135   NW  616. 

La. — Berje  v.  Texas,  etc.,  R.  Co., 
37  La.  Ann.   468. 

Md. — McCoy  v.  Erie,  etc.,  Transp. 
Co..  42  Md.  498. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97;  Squire 
v.  New  York  Cent.  R.  Co.,  98  Mass. 
239,  93  AmD  162. 

Minn. — Rustad  v.  Great  Northern 
R.  Co..  122  Minn.  453,  142  NW  727; 
McGrath  v.  Northern  Pac.  R.  Co..  121 
Minn.  258,  141  NW  164,  LRA1916D 
644;  O'Connor  v.  Great  Northern  R. 
Co.,  118  Minn.  223,  136  NW  743;  Por- 
teous  v.  Adams  Express  Co.,  112 
Minn.  31,  127  NW  429;  Ostroot  v. 
Northern  Pac.  R.  Co.,  Ill  Minn.  604, 
127  NW  177:  Murphyv.  Wells-Fargo, 
99  Minn.   230,  108  NW  1070. 

Mo. — McElvaln  v.  St.  Louis,  etc., 
R.  Co.,  151  Mo.  A.  126,  131  SW  736; 
Potts  v.  Wabash,  etc.,  R.  Co.,  17  Mo. 
A.  894. 

Mont. — Wall  v.  Northern  Pac.  R. 
Co.,  50  Mont.  122,  146  P  291;  Nelson 
v.  Great  Northern  R.  Co.,  28  Mont. 
297.  72   P  642. 

N..  C. — Parker  v.  Atlantic  Coast 
Line  R.  Co.,  131  N.  C.  827,  43  SE 
1005,    133    N.    C.    335,    46    SE    668,    63 


LRA  827;  Gwyn  Harper  Mfg.  Co.  v. 
Carolina  Cent.  R.  Co..  128  NT  C.  280, 
38  SE  894,  83  AmSR  675;  Gardner  v. 
Southern  R.  Co.,  127  N.  C.  293.  37 
SE  328;  Branch  v.  Wilmington,  etc., 
R.  Co..  88  N.  C.  673;  Capehart  v.  Sea- 
board, etc.,  R  Co.,  81  N.  C.  438,  81 
AmR  605. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Wehr- 
man,  26  Okl.  147,  105  P  328. 

Pa. — WiUock  v.  Pennsylvania  R. 
Co..  166  Pa.  184,  30  A  948,  45  AmSR 
674,  27  LRA  228. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Gilbert,  88  Tenn.  430,  12  SW  1018.  7 
LRA   162. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Melntyre,  36  Tex.  Civ.  A.  899. 
82  SW  846;  Missouri,  etc.,  R.  Co.  v. 
Graves.  (A.)  16  SW  102. 
.  Utah. — Bingham  v.  San  Pedro,  etc., 
R.  Co.,  39  Utah  400,  117  P  606-  Ben- 
son v.  Oregon  Short  Line  R.  Co.,  86 
Utah  241.  99  P  1072,  136  AmSR  1052, 
19  AnnCas  803. 

Vt. — Leavens  v.' American  Express 
Co.,  86  Vt.  342.  86  A  667.  AnnCas 
1915C  1188;  Sprlggs  v.  Rutland  R 
Co.,  77  Vt.  847,  60  A  143. 

Eng. — Peek  v.  North  Staffordshire 
R.  Co.,  10  H.  L.  Cas.  473,  11  Reprint 
1109,  6  ERC  286. 

Can. — Grand  Trunk  R.  Co.  v.  Vogel, 
11   Can.   S.  C.   612. 

"The  rule  that'  stipulations.  In- 
sisted on  by  carriers  or  other  per- 
sons who  stand  in  such  a  position 
towards  their  customers  as  enables 
them  to  compel  compliance  with  their 
demands  or  destroy  their  customer's 
business,  should  be  judged  of  by  their 
fairness  and  be  held  void  whenever 
they  are  unreasonable  or  oppressive, 
is  one  of  general  acceptance.  Public 
policy  compels  Its  acceptance  in  all 
civilized  countries."  WUlock  v. 
Pennsylvania  R.  Co.,  166  Pa.  184,  191, 
30  A  948,  46  AmSR  674,  27  LRA  228. 

87.  Summerlin  v.  Seaboard  Air 
Line  R.  Co.,  66  Fla.  687,  47  S  667,  131 
AmSR  164,  19  LRANS  191;  St.  Louis, 
etc.,  R.  Co.  v.  Gorman,  79  Kan.  648, 
100  P  647,  28  LRANS  637  and  note; 
O'Connor  v.  Great  Northern  R.  Co., 
118  Minn.  223,  136  NW  743;  Hanson 
v.  Great  Northern  R.  Co.,  18  N.  D. 
324,  121  NW  78,  138  AmSR  768. 

"Contracts  of  common  carriers,  like 
those  of  persons  occupying  a  fidu- 
ciary character,  giving  them  a  posi- 
tion in  which  they  can  take  undue 
advantage  of  the  persons  with  whom 
they  contract,  must  rest  upon  their 
fairness  and  reasonableness."  Sum- 
merlin v.  Seaboard  Air  Line  R.  Co.. 
56  Fla.  687,  692,  47  S  657,  131  AmSR 
164,   19   LRANS   191. 

88.  Nelson  v.  Great  Northern  R 
Co.,  28  Mont.  297,  72  P  642. 

89.  Cross  references  I 
Limitation  of  liability: 

Against    negligence    of    connecting 
carrier  see  Infra  I  807  et  seq. 
Operation    and    effect    of    limitation 
against    liability    for    negligence 
see  Infra  I  314. 
Sufficiency  of  cars  furnished  see  su- 
pra i|  92.  97-99. 
That  contract  will  not  be  construed 
so  as  to  exempt  carrier  from  liabil- 
ity for  negligence  see  infra  f  235. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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'  loss  of  goods  shipped,  where  such  injury  or  low  |  ia  caused   by   its   own   negligence.**     This  i»  fcke 


M.  U.  S. — George  M.  Pierce  Co. 
7.  Wells,  23S  U.  S.  271.  IS  SCt  351, 
59  L.  ed.  ST6;  Santa  Fe,  etc.,  R.  Co. 
v.  Grant  Bros.  Constr.  Co.,  228  U.  S. 
177,  13  SCt  474,  67  L.  ed.  787;  Adams 
Express  Co.  v.  Cronlnger,  226  U.  S. 
491,  33  SCt  148,  67  L.  ed.  314,  44  LRA 
NS  257;  The  Kensington,  183  U.  S. 
263.  22  SCt  102,  46  L.  ed.  190;  Balti- 
more, etc.,  R  Co.  v.  Volght,  176  U.  S. 
498,  20  SCt  385,  44  L.  ed.  660;  Cal- 
deron  v.  Atlas  S3.  Co.,  170  U.  8.  272, 

18  SCt  588,  42  L  ed.  1033;  Primrose 
v.  Western  Union  Tel.  Co.,  154  U.  8. 
1,  14  SCt  1098,  38  L.  ed.  883;  Ken- 
tacky  Bank  v.  Adams  Express  Co., 
93  if.  S.  174,  23  L.  ed.  872;  U.  S.  Es- 

Eress  Co.  v.  Kountse,  8  Wall.  342.  19 
.  ed.  457:  York  Mfg.  Co.  v.  Illinois 
Cent  R.  Co.,  3  Wall.  107,  18  L.  ed. 
»  170;  Inman  v.  Seaboard  Air  Line  R. 
Co.,  159  Fed.  960;  Liverpool,  etc.,  Ins. 
Co.  v.  McNeill,  89  Fed.  131,  82  CCA 
173;  Thomas  v.  Wabash,  etc.,  R.  Co., 
(3  fad.  200  faff  71  Fed.  481,  19  CCA 
88];  May  v.  The  Pohatan,  5  Fed.  376; 
Ormsby  v.  Union  Pac.  R  Co..  4  Fed. 
7«,  2  IfeCrary  48;  The  Invincible,  13 
F.  Cas.  No.  7,056,  3  Sawy.  176;  Seller 
v.  The  Pacific,  21  F.  Cas.  No.  12,644. 
Deady  17,  1  Or.  409. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Merrill,  163  Ala.  277,  279,  46  S  628 
[clt  Cyc];  Louisville,  etc.,  R.  Co.  v. 
Oden,  80  Ala.  38;  South,  etc.,  Ala- 
bama R.  Co.  v.  Wilson,  78  Ala.  587; 
South,  etc,  Alabama  R  Co.  v.  Hen- 
leta,  56  Ala.  368;  Steele  v.  Townsend, 
17  Ala.  247,  79  AmD  49;  Nashville, 
etc,  R.  Co.  v.  Hinds,  6  Ala,  A.  596, 
59  S  670;  Robertson  v.  Southern  R 
Co.,  4  Ala.  A.   386.  59  8   232. 

Ark. — Kansas  City,  etc,  R.  Co.  v. 
Oakley,  116  Ark.  20,  170  SW  566:  St; 
Louis  Southwestern  R.  Co.  v.  Wal- 
lace, 90  Ark.  138,  143,  118  SW  412 
[clt  Cyc];  Arkansas  Southern  R  Co. 
r.  Murphy.  88  Ark.  562,  103  SW  743; 
Little  Rock,  etc,  R  Co.  v.  Talbot,  47 
Ark.  97.  14  SW  471;  St.  Louis,  etc.. 
B.  Co.  v.  Leaser,  46  Ark.  286;  Little 
Rock,  etc.  R  Co.  v.  Talbot,  39  Ark. 
(23. 

Cal.— Hooper  v.  Wells,  27  Cal.  11, 
85  AmD  211.  Rule  modified  by  ex- 
press statutory  provision  see  infra  I 
206. 

Colo. — Union  Pac.  R  Co.  v.  Ralney, 

19  Colo.  226,  84  P  988;  Merchants' 
Dispatch,  etc,  Co.  v.  Cornforth,  3 
Colo.  280.  26  AmR  757;  Union  Pac.  R. 
Co.  v.  LIbby.  *7  Colo.  A.  Ill,  146  P 
107C;  Milton  v.  Denver,  etc,  R  Co.. 

I  Colo.  A.  307.  29  P  22. 

Conn. — Canrp  v.  Hartford,  etc, 
Steamboat  Co..  42  Conn.  838;  Welch 
v.  Boston,  etc.,  R  Co..  41  Conn.  883; 
Hale  v.  New  Jersey  Steam  Nav.  Co., 
15  Conn.  539,  39  AmD  398. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co..  8  Del.  233. 

D.  C. — Gait   v.  Adams  Express  Co., 

II  App.  124,  48  AmR  742. 

Ga. — Southern  Express  Co.  v. 
Hanaw.  124  Ga.  445,  67  BE  944,  137 
AroSR  227;  Georgia  R,  etc.,  Co.  v. 
Keener.  93  Ga.  808,  21  SE  287,  44 
AmSR  197;  Georgia  R.  Co.  v.  Gann, 
«8  Ga.  360;  Berry  v.  Cooper,  28  Ga. 
543;  Brannon  v.  Atlanta,  etc.,  R.  Co., 
4Ga.  A  749.  62  SE  468;  Atlanta,  etc, 
R.  Co.  v.  Broome,  3  Ga.  A.  641,  60  SB 
355:  Atlantic  Coast  Line  R.  Co.  v. 
Goodwin,  1  Ga.  A.  351,  67  SE  1070. 
Compare  Georgia  cases  cited  infra 
ii  587198. 

Hawaii. — Ephralm  v.  Forest  Queen, 
7  Hawaii  170;  Ferrelra  v.  The  Ameri- 
can SS.  Arlzonan,  3  Hawaii  Fed.  530; 
Honolulu  Rapid  Transit,  etc.  Co.  v. 
American-Hawaiian  SS.  Co.,  3  Ha- 
waii Fed.  11. 

Ida. — Mcintosh  v.  Oregon  R.,  etc., 
Co..  17  Ida.  100.  105  P  66. 

111.— Checkley  v.  Illinois  Cent.  R. 
Co,  257  III.  491,  100  NE  942,  44 
LRANS  1127,  AnnCasl914A  1202; 
Adams  Express  Co.  v.  Stettaners,  61 
"1  184.  14  AmR  67;  Swift  v.  Louls- 
Jille.  etc.  R  Co.,  180  111.  A.  104;  Wa- 
bash R.  Co.  v.  Foster,  127  111.  A.  201: 
Cleveland;  etc..  R.  Co.  v.  Newlln.  74 
HI-  A.  (38:  Chicago,  etc.,  R.  Co.  v. 
'Tiaoman.  30  111.  A.  504  [aft"  133  111. 
>«.  24  NE  41?.  23  AmSR  587  and  note. 


8  LRA  608].  Compare  Illinois  cases 
infra  9  198. 

Ind. — Cleveland,  etc,  R.  Co.  v.  Hol- 
lowell.  172  Ind.  466.  88  NE  680:  Lake 
Erie,  etc.,  R  Co.  v.  Holland,  162  Ind. 
406,  69  NE  138,  63  LRA  948;  Rosen- 
feld  V.  Peoria,  etc,  R.  Co.,  103  Ind. 
121,  2  NE  344.  58  AmR  500:  Ohio,  etc.. 
R  Co.  v.  Selby,  47  Ind.  471.  17  AmR 
719:  Michigan  Southern,  etc.,  R.  Co. 
v.  Heaton,  87  Ind.  448.  10  AmR  89: 
Indianapolis,  etc,  R.  Co.  v.  Cox,  29 
Ind.  360,  95  AmD  640;  ParriU  v. 
Cleveland,  etc.,  R  Co.,  23  Ind.  A.  688, 
55  NE  1026. 

Kan. — Meti  v.  Chicago,  etc.,  R.  Co., 
90  Kan.  460,  188  P  667;  Ward  v.  Chi- 
cago, etc,  R.  Co.,  87  Kan.  824,  126  P 
1083:  Sprague  v.  Missouri  PacR.  Co., 
34  Kan.  847,  8  P  465;  Kansas  City, 
etc.,  R  Co.  v.  Simpson,  SO  Kan.  645, 
2  P  821,  46  AmR  104;  Leavenworth, 
etc,  R  Co.  v.  Marls,  16  Kan.  333; 
St.  Louis,  etc.,  R  Co.  v.  Piper,  13 
Kan.  505:  Goggin  v.  Kansas  Pac.  R. 
Co.,  12  Kan.  416;  Missouri  Valley  R. 
Co.  v.  Caldwell,  8  Kan.  244.  Compare 
Kansas)  cases  cited  infra  9  198. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Plummer,  85  SW  1113,  IS  KyL  228; 
Louisville,  etc,  R.  Co.  v.  Owen,  93 
Ky.  201.  19  SW  690,  14  KyL  118; 
Louisville,  etc,  R.  Co.  v.  Rogers,  10 
KyL  726;  Louisville,  etc.,  R  Co.  v. 
Spalding,  8  KyL  366:  Louisville,  etc., 
R  Co.  v.  Bets,  7  KyL  (06;  Crawford 
v.  Adams  Express  Co.,  7  KyL  362; 
Adams  Express  Co.  v.  Marshall,  6 
KyL  291;  Cincinnati  Southern  R.  Co. 
v.  Potts,  10  Ky.  Op.  3S4;  Louisville, 
etc.,  R.  Co.  v.  Lockman,  9  Ky.  Op. 
S17. 

La. — National  Rice  Milling  Co.  v. 
New  Orleans,  etc,  R.  Co.,  132  La.  616, 

61  S  708,  AnnCasl914D  1099;  Max- 
well v.  Southern  Pac.  R.  Co.,  48  La. 
Ann.  886,  19  S  287;  Higgins  v.  New 
Orleans,  etc.,  R.  Co.,  28  La.  Ann.  182; 
Newman  v.  Smoker,  26  La.  Ann.  808; 
Simon  v.  Steamship  Fung  Shuey  31 
La.  Ann.  368;  New  Orleans  Mut.  Ins. 
Co.  v.  New  Orleans,  etc.,  R.  Co.,  20 
La.  Ann.  302;  Roberts  v.  Riley,  16 
La.  Ann.  103,  77  AmD  188;  Truxlllo 
v.  Texas,  etc.,  R.  Co..  7  La.  A.  (Or- 
leans) 18.  Compare  Higgins  v.  New 
Orleans,  etc.,  R.  Co.,  28.  La.  Ann.  138, 
134  (where  the  court  said:  "All  con- 
tracts may  be  made,  except  those 
reprobated  by  law  or  public  policy, 
and  a  contraot,  by  which  one  stipu- 
lates for  exemption  from  responsi- 
bility for  losses  occasioned  to  an- 
other from  the  negligence  of  his 
agents  or   servants,    Is   not   against 

Subtle  policy  or  forbidden  by  law; 
ut  if  the  fosses  resulted  from  the 
fraudulent,  willful,  or  reckless  mis- 
conduct of  the  agent  or  employee,  it 
would  be"). 

Me. — Willis  v.  Grand  Trunk  R.  -Co., 

62  Me.  488;  Flllebrown  v.  Grand 
Trunk  R.  Co..  65  Me.  462.  92  AmD 
606-  Stone  v.  Waitt,  31  Me.  409,  62 
AmD  621;  Sager  v.  Portsmouth,  etc., 
R.  Co..  31  Me.  228,  50  AmD  669. 

Md. — Merchants',  etc..  Transp.  Co: 
v.  Eichberg,  109  Md.  211,  71  A  998, 
130  AmSR  624. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129.  49  NE  97:  Hoad- 
ley  v.  Northern  Transp.  Co.,  115  Mass. 
304,  15  AmR  106;  Medfleld  School 
Dlst.  v.  Boston,  etc.,  R.  Co.,  102  Mass. 
552,  3  AmR  502;  Grace  v.  Adams,  100 
Mass.  505,  97  AmD  117,  1  AmR  131. 

Minn. — Porteous  v.  Adams  Express 
Co.,  112  Minn.  31,  127  NW  429; 
O'Malley  v.  Great  Northern  R.  Co.,  86 
Minn.  380.  90  NW  974;  Ortt  v.  Min- 
neapolis, etc.,  R  Co.,  36  Minn.  396.  31 
NW  519;  Christenson  v.  American  Ex- 
press Co.,  16  Minn.  208,  2  AmR  122: 

Miss. — Johnson  v.  Alabama,  etc.,  R. 
Co.,  69  Miss.  191,  11  S  104,  30  AmSR 
534;  Chicago,  etc..  R.  Co.  v.  Abels,  60 
Miss.  1017:  Chicago,  etc.,  R.  Co.  v. 
Moss,  60  Miss.  1003,  45  AmR  428: 
New  Orleans,  etc.,  R.  Co.  v.  Faler,  68 
Miss.  911;  Mobile,  etc.,  R.  Co.  v. 
Welner,  49  Miss.  726:  Southern  Ex- 
press Co.  v.  Moon,  39  Miss.  822. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co:,   92   Mo.   343.   4   SW    689,   1    AmSR 


721;  Ball  v.  Wabash,  etc,  R.  Col,  S3, 
Mo.  574;  Clark  v.  St.  Louis,  etc.  R. 
Co.,  64  Mo.  440;  Read  v.  St.  Loots, 
etc.,  R  Co.,  60  Mo.  199;  Ketchum  v. 
American  Merchants/  Union  Express 
Co.,  62  Mo.  390;  Levering  v.  Union 
Transp.,  etc..  Co.,  42  Mo.  88,  97  AmD 
320;  Leas  v.  Qulncy,  etc,  R.  Ox,  IS? 
Mo.  A.  455,  136  SW  >S3;  Halm  v.  St. 
Louis,  etc.,  R.  Co.,  141  Mo.  A.  463, 
125  SW  1185;  Llbby  r.  St.  Loots,  etc., 
R.  Co.,  137  Mo.  A.  276,  117  SW  CSS; 
Fulbright  v.  Wabash  R.  Co.,  118  Mo. 
A.  482,  94  SW  992;  Griffin  v.  Wabash 
R.  Co.,  116  Mo.  A.  649,  91  SW  1016; 
Jones  v.  St.  Louis,  etc,  R.  Co.,  115 
Mo.  A.  282,  91  SW  158;  Botts  v.  Wa- 
bash R.  Co.,  106  Mo.  A.  397.  89  8W 
976;  Gowling  v.  American  Express 
Co.,  102  Mo.  A.  366.  71  SW  712;  D. 
Klass  Commn.  Co.  v.  Wabash  R  Co., 
80  Mo.  A.  164;  Kirby  v.  Adams  Ex- 
press Co.,   2   Mo.   A.   369. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642. 

Nebr. — Miller  v.  Chicago,  etc.,  R. 
Co.,  85  Nebr.  458.  128  NW  449;  Atchi- 
son, etc,  R.  Co.  v.  Lawler,  40  Nebr. 
356.  58  NW  968;  Chicago,  etc.,  R.  Co. 
v.  Witty.  32  Nebr.  275,  47  NW  188, 
29  AmSR  436;  Atchison,  etc.,  R  Coi. 
v.  Washburn,  6  Nebr.  117. 

N.  H — Peerless .  Mfg.  Co.  v.  New 
Tork,  etc.,  R.  Co,  73  N.  H  328,  61  A 
611;  Barter  v.  Wheeler,  49  N.  H.  9. 
6  AmR  434;  Hall  v.  Cheney.  86  N.  H. 
26;  Moses  v.  Boston,  etc,  It.  Co.,  24 
N.  H.  71,  55  AmD  222. 

N.  J. — American  Silk  Dyeing,  etc, 
Co.  v.  Fuller's  Express  Co.,  82  N.  J. 
L.  654,  82  A  894;  Atkinson  v.  New 
Tork  Transfer  Co.,  76  N.  J.  L.  608,  71 
A  278;  Paul  v.  Pennsylvania  R.  Co., 
70  N.  J.  L.  442,  67  A  189;  Trenton 
Pass.  R  Co.  v.  Guarantee  Liability 
Indemn.  Co.,  60  N.  J.  L.  246,  37  A 
609,  44  LRA  218:  Ashmore  v.  Penn- 
sylvania Steam  Towing,  etc,  Co.,  28 
N.  J.  L.   180. 

N.  C. — Lyon  v.  Atlantic  Coast  Line 
R.  Co.,  166  N.  C.  148,  81  SE  1;  Klme 
v.  Southern  R.  Co.,  160  N.  C.  457,  76 
SE  609,  48  LRANS  617:  Herring  v. 
Atlantic  Coast  Line  R  Co.,  160  N.  C. 
252,  76  SE  527  [quot  Cyc];  J.  M. 
Pace  Muls  Co.  v.  Seaboard  Air  Line 
R.  Co.,  160  N.  C.  215,  76  SE  513; 
Harden  v.  Chesapeake,  etc.,  R.  Co., 
157  N.  C.  238,  72  SE  1042;  Kissenger 
v.  Fitsgerald,  152  N.  C.  247,  67  SE 
588;  Stplngfleld  v.  Southern  R  Co., 
162  N.  C.  128.  67  SE  333;  McConnell 
v.  Southern  R.  Co.,  144  N.  C.  87,  66 
SE  569;  Parker  v.  Atlantic  etc,  R 
Co.,  138  N.  C  836,  46  SE  658,  63  LRA 
827;  Gardner  v.  Southern  R.  Co..  127 
N.  C.  293.  37  SB  828;  Mitchell  v. 
Carolina  Cent  R.  Co.,  124  N.  C.  236. 
32  SE  671.  44  LRA  615;  Phlfer  v. 
Carolina  Cent.  R  Co.,  89  N.  C.  811, 
46  AmR  687;  Capehart  v.  Seaboard, 
etc.  R  Co.,  81  N.  C.  438,  31  AirR 
506. 

Oh. — Pittsburgh,  etc,  R.  Co.  v. 
Sheppard,  56  Oh.  St.  68,  46  NE  61, 
60  AmSR  732;  Western  Union  Tel. 
Co,  v.  Griswold.  87  Oh.  St.  301,  41 
AmR  500;  Cincinnati,  etc,  R.  Co.  v. 
Pontius,  19  Oh.  St.  221,  2  AmR  391; 
Welsh  v.  Pittsburg,  etc,  R.  Co.,  10 
Oh.  St.  65.  76  AmD  490;  Davidson  v. 
Graham,  2  Oh.  St.  131;  Lake  Shore, 
etc.,  R.  Co.  v.  Gibson,  28  Oh.  Clr.  Ct. 
538;  Pennsylvania  Co.  v.  Yoder,  26 
Oh.  Clr.  Ct.  32. 

Okl. — St.  Louis,  etc,  R.  Co.  v.  Zick- 
afoose,  39  Okl.  302,  136  P  406;  St. 
Louis,  etc.,  R.  Co.  v.  Copeland,  23 
Okl.  837.  102  P  104;  Blackwell  Mill- 
ing, etc.,  Co.  v.  Western  Union  Tel. 
Co.,  17  Okl.  376,  381,  89  P  235,  10 
AnnCas  855   [clt  Cyc]. 

Or. — Wells  v.  Great  Northern  R. 
Co.,  59  Or.  166.  114  P  92,  116  P  1070, 
34    LRANS   818,   825. 

Pa. — Eckert  v.  Pennsylvania  R  Co., 
211  Pa.  267,  60  A  781,  107  AmSR  671; 
Hughes  v.  Pennsylvania  R.  Co.,  202 
Pa,  222.  51  A  990,  97  AmSR  718,  63 
LRA  613;  Willock  v.  Pennsylvania  R. 
Co.,  166  Pa.  184,  30  A  948,  45  AmSR 
674,  27  LRA  228;  Pennsylvania  R.  Co. 
v.  Ralordon,  119  Pa.  677.  IS  A  324.  4 
AmSR  670;  Grogan  v.  Adams  Express 
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common-law  doctrine  and  it  makes  no  difference 
that  there  is  no  statutory  prohibition  against  con- 
tracts of  this  character. 

Consideration.  The  fact  that  there  is  a  consid- 
eration consisting  in  a  reduced  rate  of  freight  or 
the  like  does  not  in  any  way  affect  the  operation  of 
the  rule.** 

[$  196]  bb.  Considerations  on  Which  Rule  Based. 
The  rule,  it  is  said,  rests  on  considerations  of  public 
policy.93  The  undertaking  is  to  carry  the  goods,  and 
to  relieve  the  shipper  from  all  liability  for  loss  or 

Co.,  114  Pa.  623.  7  A  134.  60  AmR 
360:  American  Express  Co.  v.  Sands, 
65  Pa.  140;  Farnham  v.  Camden,  etc., 
R.  Co..  65  Pa.  53:  Goldey  v.  Pennsyl- 
vania R.  Co.,  30  Pa.  242,  72  AmD  703: 
Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  67,  66  AmD  481;  Solomon  v. 
Adams  Express  Co.,  47  Pa.  Super. 
423  [rev  on  other  grounds  231  u.  S. 
758,  34  SCt  324,  68  L.  ed.  4691: 
Howard  v.  Arrerican  Express  Co.,  47 
Pa.  Super.  416;  Wright  v.  Adams  Ex- 
press Co.,  43  Pa.  Super.  40  [ait  230 
Pa.  635,  79  A  760];  Stewart  v.  Balti- 
more, etc.,  R.  Co.,  87  Pa.  Super.  273; 
Trace  v.  Pennsylvania  R.  Co.,  26'  Pa. 
Super.  466;  Allam  v.  Pennsylvania  R. 
Co.,  3  Pa.  Super.  336  [rev  on  other 
grounds  183  Pa.  174,  38  A  70S.  39 
LRA  535];  Fern  v.  Adams  Express 
Co.,  20  Pa.  Dist.  ,725;  Rits  v.  Penn- 
sylvania R.  Co.,  3  Phlla.  82.  Compare 
Pennsylvania  cases  supra  I  68;  Infra 
I  198. 

R.  I. — Hubbard  v.  Harden  Express 
Co.,  10  R.  I.  244. 

S.  C. — Black  v.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.  478,  64  SE  418;  Craw- 
ford v.  Southern  R.  Co.,  66  S.  C.  186, 
34  SE  80;  Wallingford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  C.  258,  2  SE  19; 
Levy  v.  Southern  Express  Co.,  4  S.  C. 
234. 

Tenn. — Illinois  Cent  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
668,  68  SW  303,  78  AmSR  938,  50 
LRA  729;  Bird  v.  Southern  R.  Co.,  99 
Tenn.  719.  42  SW  451,  63  AmSR  866; 
Merchants'  Dispatch  Transp.  Co.  v. 
Bloch,  86  Tenn.  292,  6  SW  881,  6 
AmSR  847;  Dillard  v.  Louisville,  etc., 
R.  Co.,  2  Lea  288;  Nashville,  etc.,  R. 
Co.  v.  Jackson,  6  Helsk.  271;  South- 
ern Express  Co.  v.  Womack,  1  Helsk. 
266;  East  Tennessee,  etc.,  R.  Co.  v. 
Nelson,  1  Coldw.  272. 

Tex. — Missouri  Pac  R.  Co.  v.  Har- 
ris, 67  Tex.  166,  2  SW  674;  Baltimore, 
etc.,  R.  Co.  v.  Oriental  Oil  Co.,  61 
Tex.  Civ.  A.  336.  Ill  SW  979;  Trout 
v.  Gulf,  etc,  R.  Co.,  (Civ.  A.)  Ill 
SW  220;  International,  etc.,  R.  Co.  v. 
Vandeventer,  48  Tex.  Civ.  A.  366,  107 
SW  660;  Southern  Kansas  R.  Co.  v. 
J.  W.  Burgess  Co.,  (Civ.  A.)  90  SW 
189;  International,  etc.,  R.  Co.  v. 
Folts,  3  Tex.  Civ.  A.  644,  22  SW  641; 
Texas,  etc.,  R.  Co.  v.  Hamm,  2  Tex. 
A  Civ.  Cas.  |  491. 

Utah. — Houtz  v.  Union  Pac.  R.  Co., 
33  Utah  176,  93  P  439,  17  LRANS  628. 

Vt— Urann  v.  Birchard,  40  Vt.  326, 
94  AmD  398;  Blumenthal  v.  Brain- 
•rd,  38  Vt.  402.  91  AmD  349. 

Va. — Virginia,  etc.,  R.  Co.  v.  Say- 
ers,  26  Gratt.  (67  Va.)  328:  Wilson 
v.  Chesapeake,  etc.,  R.  Co.,  21  .Gratt. 
(62  Va.)    654. 

Wash. — Jolllffe  v.  Northern  Pac.  R. 
Co..  62  Wash.  433,  100  P  977. 

W.  Va, — Wllllamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc..  R.  Co., 
71  W.  Va.  741,  77  SE  333;  Woodford 
v.  Balttirore,  etc.,  R.  Co..  70  W.  Va. 
196.  199.  73  SE  290  [cit  Cyc];  Bosley 
v.  Baltimore,  etc.,  R.  Co.,  64  W.  Va. 
563,  672,  46  SE  613.  66  LRA  871  [quot 
Cycl ;  Maslln  v.  Baltimore,  etc.,  R. 
Co.,  14  W.  Va.  180,  35  AmR  748  [ex- 
pressly overr  Baltimore,  etc..  R.  Co. 
v.  Rathbone,  1  W.  Va.  87.  88  AmD 
664]. 

Wis. — Ullman  v.  Chicago,  etc.,  R. 
Co..  112  Wis.  160.  88  NW  41,  88  AmSR 
949;  Loeser  v.  Chicago,  etc.,  R.  Co., 
94  Wis.  571,  69  NW  372. 

Wyo. — Oregon    Short    Line    R.    Co. 


v.  Blyth,  19  Wyo.  410,  118  P  649,  119 
P  875,  AnnCasl913E  288. 

See  Brock  v.  Gale,  14  Fla.  623,  14 
AmR  356. 

[a]  Common  oarrler  distinguished 
from  ordinary  balls*. — In  New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
(U.  S.)  367,  376,  21  L.  ed.  627,  the 
court  said:  "The  theory  occasionally 
announced,  that  a  special  contract  as 
to  the  terms  and  responsibilities  of 
carriage  changes  the  nature  of  the 
employment,  Is  calculated  to  mislead. 
The  responsibilities  of  a  common  car- 
rier may  be  reduced  to  those  of  an 
ordinary  bailee  for  hire,  whilst  the 
nature  of  his  business  renders  him 
a  conrmon  carrier  still.'  ...  A  com- 
mon carrier  may,  undoubtedly,  be- 
come a  private  carrier,  or  a  bailee 
for  hire,  when,  as  a  matter  of  accom- 
modation or  special  engagement,  he 
undertakes  to  carry  something  which 
It  Is  not  his  business  to  carry.  .  .  . 
But  when  a  carrier  has  a  regularly 
established  business  for  carrying  all 
or  certain  articles,  and  especially  If 
that  carrier  be  a  corporation  created 
for  the  purpose  of  the  carrying  trade, 
and  the  carriage  of  the  articles  is 
embraced  within  the  scope  of  Its 
charter  powers,  It  is  a  common  car- 
rier, and  a  special  contract  about  its 
responsibility  does  not  devest  it  of 
the  character." 

01.  St.  Louis  Southwestern  R.  Co. 
v.  Wallace,  90  Ark.  138,  118  SW  412, 
22  LRANS  37». 

93.  Cincinnati,  etc.,  R.  Co.  v. 
Graves,  62  SW  961,  21  KyL  684. 

93.  South,  etc.,  Alabama  R.  Co.  v. 
Henlein,  52  Ala.  606,  23  AmR  678; 
Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97,  121  SW  932.  134  AmSR 
66;  Moulton  v.  St.  Paul,  etc.,  R.  Co., 
31  Minn.  86,  16  NW  497,  47  AmR  781; 
Chrlstenson  v.  American  Express  Co., 
15  Minn.  208,  2  AmR  122;  Atkinson 
v.  New  York  Transfer  Co.,  76  N.  J. 
L.  608,  71  A  278. 

"Great  and  valuable  powers  and 
privileges  are  conferred  upon  the 
carrier,  and  in  return  for  them,  out 
of  regard  for  the.  general  good,  the 
law  exacts  that  he  shall  promptly 
perform  it  [the  service]  without 
damage  to  property  committed  to 
him.  He  accepts  the  grant  upon  those 
terms,  enjoys  its  benefits  and  thereby 
acquires  a  controlling  influence  in 
the  body  politic,  and  then  declines  to 
perform  the  service,  except  upon  the 
condition  that  he  be  released  from 
the  accountability  he  assumed.  .  .  . 
This  is  a  plain  dereliction  of  a  pub- 
lic duty."  Little  Rock,  etc.,  R.  Co. 
v.  Cravens,  57  Ark.  112,  123,  20  SW 
803,  38  AmSR  230,  18  LRA  627. 

94.  Chrlstenson  v.  American  Ex- 
press Co.,  16*  Minn.  208,  214  (where 
it  was  further  said:  "It  is  to  say  that 
he  shall  not  be  liable  for  neglecting 
to  do  that  which  he  agreed  to  do,  for 
which  alone  the  goods  were  delivered 
to  him,  and  for  which  alone  he  has 
received  or  Is  to  receive  compensa- 
tion. This  construction  would  not 
only  be  repugnant  to  the  contract,  but 
It  would  be  contrary  to  the  whole 
spirit  and  policy  of  our  laws,  which 
make  a  person  who  undertakes  to  do 
a  particular  thing  answerable  in  dam- 
ages If,  through  his  own  fault  or 
negligence,  he  falls  to  do  It,  or  does 
It  Improperly"). 

95.  Atkinson  v.  New  York  Trans- 
fer Co..  76  N.  J.  L.  608.  71  A  278. 

[a]     Season  for  role. — "To  allow  a 


damage  arising  from  negligence  in  performing  its 
contract  is  to  ignore  the  contract  ijtself.*4  The 
natural  effect  of  a  limitation  of  liability  against 
negligence  is  to  induce  want  of  care  on  the  part  of 
the  carrier  in  the  performance  of  its  duty.*5  The 
shipper  and  the  common  carrier  are  not  on  equal 
terms;  the  shipper  must  send  his  freight  by  the  com- 
mon carrier,  or  not  at  all;  he  is  therefore  entirely 
at  the  mercy  of  the  carrier,  unless  protected  by  the 
higher  power  of  the  law  against  being  forced  into 
contracts   limiting  the   carrier's   liability.8*     Such 

carrier  to  absolve  himself  from  the 
duty  to  exercise  care  and  fidelity  Is 
inconsistent  with  the  nature  of  his 
undertaking."  The  Kensington,  183 
U.  S.  263.  22  SCt  102,  46  L.  ed.  190; 
Moulton  v.  St.  Paul,  etc.,  R.  Co.,  21 
Minn.  85,  16  NW  497,  47  AmR  781. 

96.  The  Kensington,  183  U.  S.  261, 
22  SCt  102,-  46  L.  ed.  190;  Harden  v. 
Chesapeake,  etc.,  R.  Co.,  167  N.  C 
238,  72  SE  1042. 

"The  carrier  and  his  customer  do 
not  stand  on  a  footing  of  equality. 
The  latter  Is  only  one  individual  of 
a  trillion.  He  cannot  afford  to  higgle 
or  stand  out  and  seek  redress  in  the 
courts.  His  business  will  not  admit 
such  a  course.  He  prefers,  rather, 
to  accept  any  bill  of  lading,  or  sign 
any  paper  the  carrier  presents;  often, 
Indeed,  without  knowing  what  the  one 
or  the  other  contains.  In  most  cases 
he  has  no  alternative  but  to  do  this, 
or  abandon  his  business.  ...  If 
the  customer  had  any  real  freedom 
of  choice;  if  he  had  a  reasonable  and 
practicable  alternative,  and  if  the  em- 
ployment of  the  carrier  were  not  a 
public  one,  charging  him  with  the 
duty  of  accommodating  the  public  In 
the  line  of  his  employment — then.  If 
the  customer  chose  to  assume  the 
risk  of  negligence,  it  could  with  more 
reason  be  said  to  be  his  private  affair, 
and  no  concern  of  the  public.  But 
the  condition  of  things  Is  entirely 
different,  and  especially  so  under  the 
modified  arrangements  which  the 
carrying  trade  has  assumed.  The 
business  is  mostly  concentrated  in  a 
few  powerful  corporations,  whose 
position  in  the  body  politic  enables 
them  to  control  It.  They  do,  In  fact, 
control  it,  and  iirpose  such  conditions 
upon  travel  and  transportation  as 
they  see  fit,  which  the  public  Is  com- 
pelled to  accept  These  circum- 
stances furnish  an  additional  argu- 
ment, If  any  were  needed,  to  show 
that  the  conditions  imposed  by  com- 
mon carriers  ought  not  to  be  adverse, 
to  Bay  the  least,  to  the  dictates  of 
public  policy  and  morality.  The 
status  and  relative  position  of  the 
parties  render  any  such  conditions 
void.  Contracts  of  common  carriers, 
like  those  of  persons  occupying  a 
fiduciary    character    giving    them    a 

Sosltlon  In  which  they  can  take  un- 
ue  advantage  of  the  persons  with 
whom  they  contract,  must  rest  upon 
their  fairness  and  reasonableness." 
New  York  Cent.  R.  Co.  v.  Lockwood, 
17  Wall.  (U.  S.)  357,  21  L.  ed.  627. 

"The  individual  feels  that  trans- 
portation is  necessary  to  his  success 
and  that  unless  he  gets  it  promptly 
he  will  suffer  Inconvenience  and  per- 
haps loss;  he  regards  the  probability 
of  loss  in  transit  as  remote,  and 
knows  that  if  there  is  no  loss  the 
contract  is  immaterial.  Under  such 
circumstances  he  will  assume  the 
risk  of  contingent  future  loss,  rather 
than  sustain  a  loss  that  is  certain 
and  present — as  men  usually  are 
prone  to  sacrifice  contingent  future 
interest  to  satisfy  present  wants.  So 
we  think  it  should  be  held,  as  a  mat- 
ter of  law,  that  the  parties  stand 
upon  a  footing  of  inequality,  and  that 
Individuals  desiring  to  make  ship- 
ments are  under  a  necessity  sufficient 
in  the  ordinary  affairs  of  life  to 
amount  to  compulsion,  where  It  Is 
pressed."  Little  Rock.  etc.^-R.  Co.  v. 
Cravens.  67  Ark.  112.  122,  20  SW  803. 
28  AmSR   230,   18   LRA  627. 


For  later  oases,  developments  and  onang-es  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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contracts  are  wanting  in  the  element  of  voluntary 
assent." 

[}  197]  cc  Application  and  Extent  of  Rule— 
(aa)  Negligence  of  Servants.  The  rule  prohibit- 
ing limitation  of  liability  for  negligence  is1  often 
stated  as  a  prohibition  of  any  contract  relieving 
the  carrier  from  lose  or  damage  caused  by  its  own 
negligence  or  misfeasance,  or  that  of  its  servants;*8 
and  it  has  been  specifically  decided  in  many  eases 
that  no  contract  limitation  will  relieve  the  carrier 
from  responsibility  for  the  negligence,  unskillful- 
ness,  or  carelessness  of  its  employees.9" 

97.  The  Kensington,  183  U.  S.  263, 
268.  22  SCt  102,  46  L.  ed.  ISO. 

98.  U.  S. — New  York  Cent.  R  C6. 
t.  Lockwood,  17  Wall.  357,  21  L.  ed. 
637;  Rlntoul  v.  New  York  Cent.,  etc., 
R.  CO..  17  Fed.  906,  21  Blatchf.  439; 
May  v.  The  Powhatan,  5  Fed.  875; 
Ormsby  v.  Union  Pac.  R.  Co.,  4  Fed. 
706.  2  McCrary  48. 

Ala.— Atlantic  Coast  Line  R.  Co. 
T.  Dottran  Mule  Co..  161  Ala.  341,  49 
S  382-  Mouton  v.  Louisville,  etc.,  R. 
Co..  128  Ala.  637,  29  S  602:  Southern 
Express  Co.  v.  Crook,  44  Ala.  468,  4 
AmR  140.- 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Jones.  93  Ark.  637,  125  SW  1025.  137 
AraSR  99;  Little  Rock,  etc.,  R.  Co. 
v.  Talbot,  47  Ark.  97,  14  SW  471;  St. 
Louis,  etc.,  R.  Co.  v.  Lesser,  46  Ark. 
136.   . 

Colo. — Overland  Mall,  etc.,  Co.  v. 
Carroll.  7   Colo.   43.  1  P  682. 

Del.— Klalr  v.  Philadelphia,  etc.,  R. 
Co-  25  Del.  274,  78  A  1086. 

Ky. — Ireland  v.  Mobile,  etc.,  R.  Co., 
105  Ky.  400,  49  SW  188,  453,  20  KyL 
1586;  Louisville,  etc.,  R  Co.  v.  Brown- 
le«,  14  Bush  590;  Rhodes  v.  Louis- 
ville, etc.,  R.  Co.,  9  Bush  688;  Louis- 
ville, etc.,  R.  Co.  v.  Hedger,  9  Bush 
««,  15  AmR  740. 

Me. — Little  v.  Boston,  eta,  R.  Co., 
«  Me.  239;  Willis  v.  Grand  Trunk  R 
Co.,  63  Me.  488. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129.  49  NE  97;  Med- 
Seld  School  Dlst.  v.  Boston,  etc.,  R. 
Co..  102  Mass.  552.  3  AmR  602. 

Minn. — Chris  tenson      v.      American 

Express  Co.,  15  Minn.  270,  2  AmR  122. 

Miss. — Southern     Express     Co.     v. 

Rothenber-K,  87  Miss.  666,  40  S  66,  112 

AmSR  466. 

Mo. — Schureman  v.  Chicago,  etc* 
R.  Co..  88  Mo.  A  183;  Klrby  v.  Adams 
Express  Co..  2  Mo.  A.  369. 

N.  H. — Durgln  v.  American  Ex- 
press Co.,  66  N.  H.  277,  30  A  828,  9 
LRA  453. 

N.  Y. — Stedman  v.  Western  Transp. 
Co..  48  Barb.  97. 

N.  C. — Phifer  v.  Carolina  Cent.  R. 
Co..  89  N.  C.  311,  45  AmR  687. 

Or. — Wells  v.  Great  Northern  R. 
Co..  59  Or.  166.  114  P  92,  116  P  1070, 
34  LRANS  818,  825. 

Pa. — Pennsylvania  R  Co.  v.  Butler, 
57  Pa.  335;  American  Express  Co.  v. 
Sands,  55  Pa.  140;  Farnham  v.  Cam- 
den, etc.,  R.  Co.,  65  Pa.  68;  Leh  v. 
Delaware,  etc..  R.  Co.,  30  Pa.  Super. 
396. 

Tenn. — Merchants'  Dispatch  Transp. 
Co.  v.  Bloch,  86  Tenn.  392,-«  SW  881, 
(  AmSR  847. 

Tex. — Missouri  Pac  R.  Co.  V. 
Smith.  16  SW  803. 

Utah. — Houtz  v.  Union  Pac.  R.  Co., 

33  Utah  175.  93  P  489,  17  LRANS  628. 

Va. — Norfolk,   etc.   R.   Co.   v.   Har- 

man.  91  Va.  601,  22  SE  490,  60  AmSR 

8»5,  44  LRA  289. 

W.  Va. — Maslin  v.  Baltimore,  etc., 
R.  Co..  14  W.  Va.  180.  35  AmR  748 
[expressly  overr  Baltimore,  etc.,  R 
Co.  v.  Rathbone,  1  W.  Va.  87,  88  AmD 
664]. 

SO.  TJ.  8. — Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491,  33  SCt  148. 
17  L.  ed.  314,  44  LRANS  257;  Mis- 
souri Pac  R  Co.  v:  Harper,  201  Fed: 
671.  121  CCA  670;  Stevens  v.  Navi- 
gazione  Generate  Itallana,  39  Fed. 
562.  The  Montana.  22  Fed.  716,  22 
Blatchf.  372;  The  Colon,  6  F.  Cas.  No. 
1.023.  9  Ben.  354. 
Ala. — Louisville,     etc,    R    Co.    v. 


Bmltha,  145  Ala.  686,  40  S  117;  Mont- 
gomery, etc.,  R,  Co.  v.  Edmonds,  41 
Ala.  667. 

Colo. — Carr  v.  Schafer,  16  Colo.  48, 
24  P  873;  Colorado,  etc.,  R.  Co.  v. 
Manatt.  21  Colo.  A  693,  121  P  1012. 

Hawaii. — Ephralm  v.  Forest  Queen, 
7  Hawaii  170. 

Iowa. — Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  231,  60  NW  608,  54 
AmSR  550. 

La. — Roberts  v.  Riley,  15  La.  Ann. 
108,  77  AmD  183. 

Mo. — Doan  v.  St.  Louis,  etc.,  R  Co., 
38  Mo.  A.  408. 

Mont. — Nelson  v.  Great  Northern 
R.  Co..  23  Mont.  297,  72  P  642. 

Va. — Virginia,  etc,  R  Co.  v.  Bayers, 
26  Gratt  (67  Va.)  328. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co.,  70  W.  Va.  195,  199,  73  SB 
290  [clt  Cyc];  Brown  v.  Adams  Ex- 
press Co.,  15  W.  Va.  812. 

[a]  Bute  explained.— In  New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
(U.  S.)  367,  21  L.  ed.  627,  the  follow- 
ing pertinent  language  is  used  on  this 
subject:  "But  it  is  contended  that 
though  a  carrier  may  not  stipulate 
for  his  own  negligence,  there  Is  no 
good  reason  why  ne  should  not  be 
permitted  to  stipulate  for  immunity 
for  the  negligence  of  his  servants, 
over  whose  actions,  in  his  absence, 
he  can  exercise  no  control.  If  we  ad- 
vert for  a  moment  to  the  funda- 
mental principles  on  which  the  law 
of  common  carriers  is  founded,  it 
will  be  seen  that  this  objection  is  in- 
admissible. In  regulating  the  public 
establishment  of  common  carriers, 
the  great  object  of  the  law  was  to 
secure  the  utmost  care  and  diligence 
in  the  performance  of  their  import- 
ant duties — an  object  essential  to  the 


welfare  of  every  civilized  community 
Hence  the  common-law  rule  which 
charged  the  common  carrier  as  an  in- 
surer. Why  charge  him  as  such? 
Plainly  for  the  purpose  of  raising  the 
most  stringent  motive"  for  the  exer- 
cise of  carefulness  and  fidelity  in  his 
trust.  In  regard  to  passengers  the 
highest  degree  of  carefulness  and 
diligence  is  expressly  exacted.  In  the 
one  case  the  securing  of  the  most 
exact  diligence  and  fidelity  underlies 
the  law.  and  is  the  reason  for  It;  In 
the  other  it  is  directly  and  absolutely 
prescribed  by  the  law.  It  is  obvious, 
therefore,  that  If  a  carrier  stipulate 
not  to  be  bound  to  the  exercise  of 
care  and  diligence,  but  to  be  at  lib- 
erty to  Indulge  In  the  contrary,  he 
seeks  to  put  off  the  essential  duties 
of  his  employment.  And  to  assert 
that  he  may  do  so  seems  almost  a 
contradiction  In  terms.  Now,  to  what 
avail  does  the  law  attach  these  es- 
sential duties  to  the  employment  of 
the  common  carrier,  if  they  may  be 
waived  In  respect  to  his  agents  and 
servants,  especially  where  the  carrier 
Is  an  artificial  being,  incapable  of 
acting  except  by  agents  and  serv- 
ants? It  is  carefulness  and  diligence 
In  performing  the  service  which  the 
law  demands,  not  an  abstract  care- 
fulness and  diligence  in  proprietors 
and  stockholders  who  take  no  active 
part  in  the  business.  To  admit  such 
a  distinction  In  the  law  of  common 
carriers,  as  the  business  is  now  car- 
ried on,  would  be  subversive  of  the 
very  object  of  the  law." 

[b]  Applioatlous  of  rule.— (l)  a 
provision  that,  when  the  carrier  fur- 
nishes  the  shipper  with   laborers  to 


[4  198]  (bb)  Gross  Negligence,  Misconduct,  and. 
Fraud.1  Some  courts  which  have  been  inclined  to 
recognize  the  validity  of  contracts  relieving  car- 
hers  from  liability  for  negligence  have  drawn  a 
distinction  between  ordinary  negligence  and  gross 
negligence,  and  have  sustained  exemptions  so  far 
as  they  did  not  exonerate  the  carrier  from  gross  or 
willful  neglect,  or  from  fraud  on  its  own  part  or  on 
the  part  of  its  servants.3  This  assumed  distinction 
is  unequivocally  repudiated  by  the  best  authorities, 
and  all  attempted  exemptions  from  liability  on  ac- 
count of  negligence,  whether  gross  or  ordinary,  are 

assist  In  loading  and  unloading,  they 
shall  be  deemed  the  shipper's  serv- 
ants while  so  engaged,  and  that  the 
carrier  shall  not  be  responsible  for 
their  acts,  is  an  attempt  to  release 
the  carrier  from  responsibility  for- 
the  negligence  of  Its  own  servants, 
and  is  void.  Missouri  Pac  R  Co.  v. 
Smith,  (Tex.)  16  SW  803.  (2)  Where 
a  carrier  contracts  for  transportation 
over  a  connecting  line.  It  cannot  re- 
lieve Itself  from  liability  for  the  neg- 
ligence of  such  connecting  line,  as- 
such  a  stipulation  would  be  with- 
reference  to  the  negligence  of  a  serv- 
ant of  the  contracting  carrier  in  per- 
forming its  obligation  for  transporta- 
tion. Craycroft  v.  Atchison,  etc.,  R 
Co.,   18    Mo.   A.    487;    Merchants'   Dls- 

?atch  Transp.  Co.  v.  Bloch,  86  Tenn. 
92,  6  SW  881,  6  AmSR  847.  (3)  A 
stipulation  by  an  express  company 
that  it  will  not  be  liable  for  any  loss 
or  damage  by  lire  will  not  relieve  It 
from  liability  for  loss  or  damage  by 
fire  due  to  the  negligence  of  a  rail- 
road company  transporting  the  goods, 
under  contract  with  the  express  com- 
pany. Kentucky  Bank  v.  Adams  Ex- 
press Co..  93  U.  S.  174.  23  L.  ed.  872: 
Muser  v.  American  Express  Co.,  1 
Fed.  382,  17  Blatchf.  412.  (4)  A  stip- 
ulation in  the  contract  of  an  express 
company  for  carriage  of  a  package 
that  the  negligence  of  the  railroad 
company  over  whose  road  the  pack- 
age shall  be  carried  shall  not  be  im- 
puted to  the  express  company  is  in 
violation  of  public  policy.  Southern 
Express  Co.  v.  Rothenberg,  87  Miss. 
656,  40  S  85.  112  AmSR  466.  (6)  A 
stipulation  in  a  bill  of  lading  exempt- 
ing a  carrier  from  liability  caused 
by  the  acts  of  Its  servants  not 
amounting  to  willful  misconduct  or 
actual  negligence  should  be  construed 
.as  a  stipulation  for  exemption  from 
ordinary  negligence  and  as  invalid. 
Adams  v.  Colorado,  etc.,  R  Co.,  49 
Colo.  476,  118  P  1010,  36  LRANS  412.. 
(6)  But  it  is  said  that  a  railroad 
company  contracting  for  the  trans- 
portation of  cotton  may  by  contract 
relieve  Itself  from  liability  for  negli- 
gence of  a  compress  company  to 
which  the  cotton  is  delivered  to  be 
prepared  for  transportation.  Doming 
v.  Merchants',  etc.,  Co.,  90  Tenn.  306, 
17  SW  89.  13  LRA  518. 

1.  Under  special  statutory  pro- 
visions see  Infra  f  206. 

a.  D.  C. — Gait  v.  Adams  Express 
Co.,  11  D.  C.  124,  48  AmR  742. 

Ga. — Central  of  Georgia  R  Co.  v. 
Hall,  124  Ga.  322,  325,  52  SE  679.  110 
AmSR  170.  4  LRANS  898,  4  AnnCas 
128  Tcit  Cyc];  Cooper  v.  Raleigh,  etc., 
R.  Co.,  110  Ga.  669,  36  SE  240;  Cin- 
cinnati, etc.,  R  Co.  v.  Dlsbrow,  76 
Ga.  253;  Georgia  R.  Co.  v.  Spears,  66 
Ga.  485,  42  AmR  81.  Compare  Geor- 
gia oases  supra  f   195. 

111. — Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm.  194  111.  9,  61  NE. 
1096,  88  AmSR  68  and  note  [aff  96 
111.  A.  337];  Wabash  R  Co.  v.  Brown, 
152  111.  484,  39  NE  273;  Chicago,  etc, 
R.  Co.  v.  Chapman,  183  111.  96,  24  NE 
417,  23  AmSR  587  and  note,  8  LRA 
508:  Adams  Express  Co.  v.  Stettaners, 
61  111.  184.  14  AmR  57;  Illinois  Cent. 
R  Co.  v.  Morrison,  19  111.  136;  Balti- 
more, etc.,  R.  Co.  v.  Ross,  106  111.  A. 
64;  U.  S.  Express  Co.  v.  Council,  84 
111.  A.  491;  Chicago,  etc.,  R  Co.  v. 
Miller,  79  111.  A.  473;  Chicago,  etc.,  R. 
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held  to  be  ineffectual."  Possibly  the  suggestion  of 
gross  negligence,  for  which  the  carrier  cannot  ex- 
empt itself  from  liability  by  contract,  grew  out  of 
the  use  of  that  expression  by  the  English  courts.* 
But  even  in  England  it  has  been  said  that  there  is 
no  distinction  between  negligence  and  gross  negli- 
gence, the  latter  being  the  same  thing  as  the  former 
"with  the  addition  of  a  vituperative  epithet."6 

[$  199]  (cc)  Partial  Exemption  from  Liability 
for  Negligence.  Applying  the  rule,  carriers  cannot 
by  any  special  contract  exempt  themselves  from  lia- 
bility for  loss  occasioned  by  their  negligence,  and 
this  is  so  as  well  where  the  contract  provides  for 
partial  or  limited  exemption  as  where  it  contemplates 
total  exemption  from  liability."  It  would  be  an  idle 
thing  for  the  courts  to  declare  the  principle  that 
contracts*  for  total  exemption  from  such  loss  are 
subversive  of  public  policy  and  void,  and  at  the 


same  time  permit  and  uphold  a  partial  limitation 
which  could  avail  to  prevent  anything  like  adequate 
and  substantial  recovery  by  the  shipper.7 

[4  200]  (dd)  Provision  That  Carriers'  Servants 
Shall  Be  Considered  Shippers'  Servants.  The  rule 
cannot  be  evaded  by  providing  in  the  bill  of  lading 
that,  when  the  carrier  furnishes  the  labor  to  aid 
the  shipper  in  loading  and  unloading  the  goods 
shipped,  such  laborers  shall  be  considered  the  serv- 
ants of  the  shipper  and  that  he  alone  shall  be  re- 
sponsible for  their  negligence.* 

[$  201]  (ee)  Negligence  in  Transportation  of  Live 
Stock.  The  attempt  on  the  part  of  carriers  to 
limit  their  liability  as  against  their  own  negligence 
or  that  of  their  servants  has  been  particularly  per- 
sistent where  the  contract  of  transportation  is  with 
reference  to  live  stock,  but  such  limitations  have 
been  uniformly  held  ineffectual.9    The  rule  of  law 


Co.  ▼.  Grimes.  71  111.  A.  887.  Com- 
pare Illinois  cases  supra  9  195. 

Kan. — Kallman  v.  U.  S.  Express 
/Co..  3  Kan.  206;  St.  Louis,  etc,  R  Co. 
v.  Trlbbey,  6  Kan.  A.  467.  50  P  458. 
Compare  Kansas  cases  supra  9  195. 

Ky. — Adams  Express  Co.  v.  Spald- 
ing-. 10  KyL  640;  Mount  v.  Louisville, 
etc..  R  Co.,  2  KyL,  221. 

N.  Y. — Root  v.  New  York,  etc.,  R. 
Co.,  83  Hun  111,  31  NYS  357  [aff  166 
N.  Y.  668  mem,  49  NE  1103  mem]. 

Pa. — Pennsylvania  R  Co.  v.  Mc- 
Closkey,  23  Pa.  626.  Compare  Penn- 
sylvania cases  supra  9  196. 

Eng. — Knox  v.  Great  Northern  R. 
Co..  fl896]   2   Ir.   632. 

Fa]  In  a  Hew  York  oaae  it  is  said 
that  a  railroad  company  may  limit 
its  liability  as  carrier  by  express 
contract  so  as  not  to  be  liable  for 
casualties  not  arising;  from  fraud, 
willfulness,  recklessness,  or  gross 
neglect  Boswell  v.  Hudson  River 
R.  Co.,  18  N.  Y.  Super.  699.  10  AbbPr 
442.     See  Infra  9   202. 

[b]  Xn  m  Wisconsin  oaae  It  is  said 
to  be  well  settled  that  a  common 
carrier  of  persons  or  property  can- 
not by  any  agreement,  however  plain 
and  explicit,  wholly  relieve  Itself 
from  liability  for  Injury  resulting 
from  its  gross  negligence  or  fraud, 
and  that  In  order  to  exempt  the  car- 
rier from  liability,  or  to  limit  the 
extent  of  Its  liability  for  Injury 
caused  by  its  own  negligence  of  any 
kind,  the  contract  must  expressly  so 

fro  vide.  Black  v.Goodrlch  Transp.  Co., 
6  Wis.  319,  IS  NW  244,  42  AmR  713. 

[cl  Oross  aegllcreaoev— The  cases 
.which  hold  that  a  common  carrier 
may  stipulate  for  Immunity  from 
liability  for  mere  negligence  all  agree 
that  they  are  liable  for  "gross  neg- 
ligence." Just  what  the  term  "gross 
negligence"  means  is  not  easily  as- 
certained. There  is  authority  holding 
it  to  be  equivalent  to  fraud  or  inten- 
tional wrong.  A  majority  of  the 
cases  would  seem  to  hold  it  to  be  a 
failure  to  exercise  ordinary  care. 
Western  Union  Tel.  Co.  v.  Griswold, 
37  Oh.  St.  301.  41  AmR  600. 

3.  TJ.  S. — inman  v.  Seaboard  Air 
Line  R.  Co..  159  Fed.  960. 

Ala. — Louisville,  etc.,  R  Co.  v. 
Grant,  99  Ala.  325,  13  S  599;  Alabama 
Great  Southern  R.  Co.  v.  Thomas,  83 
Ala.  343,   3  S  802. 

Fla. — Summerlin  v.  Seaboard  Air 
Line  R.  Co.,  56  Fla,  687.  693.  4?  S 
587,  131  AmSR  164,  19  LRANS  191 
tclt  Cyc]. 

Ind. — Michigan  Southern,  etc.,  R. 
Co.  v.  Heaton.  37  Ind.  448,  10  AmR 
89:  Baltimore,  etc.,  R.  Co.  v.  Rags- 
dale.   14  Ind.  A.  406,  42  NE  1106. 

Ky. — Orndorff  v.  Adams  Express 
Co..  3  Bush  194.  96  AmD  207. 

Minn. — Moulton  v.  St.  Paul,  etc.,  R. 
Co..  31  Minn.  86.  16  NW  497.  47  AmR 
781;  Shrlver  v.  Sioux  City,  etc.,  R. 
Co..  24   Minn.  506.  31  AmR  353. 

Miss. — Covington  v.  Yazoo  R  Co., 
71  S  821;  Johnson  v.  Alabama,  etc.,  R. 
Co..  69  Miss.  191,  11  S  104,  30  AmSR 
634. 


Nebr. — Atchison,  etc.,  R.  Co.  v. 
Washburn.  5  Nebr.  117. 

N.  Y. — Parsons  v.  Monteath,  IS 
Barb.  353.     But  see  Infra  9  202. 

Tex. — Missouri  Pac.  R.  Co.  v.  Har- 
ris, 67  Tex.  166,  2  SW  674. 

Va. — Virginia,  etc.,  R.  Co.  v.  Bay- 
ers, 26  Gratt.  (67  Va.)  328.  'See  also 
supra  9  195. 

fa]  Better  doctrine  explained. — 
(1)  In  New  York  Cent.  ft.  Co.  v. 
Lockwood.  17  Wall.  (U.  S.)  367.  21 
L.  ed.  627,  the  court  uses  this  lan- 
guage: "The  defendants  endeavor  to 
make  a  distinction  between  gross  and 
ordinary  negligence,  and  Insist  that 
the  judge  ought  to  have  charged  that 
the  contract  was  at  least  effective 
for  excusing  the  latter.  We  have 
already  adverted  to  the  tendency  of 
judicial  opinion  adverse  to  the  dis- 
tinction between  gross  and  ordinary 
negligence.  Strictly  speaking,  these 
expressions  are  Indicative  rather  of 
the  degree  of  care  and  diligence 
which  is  due  from  a  party  and  which 
he  falls  to  perform,  than  of  the 
amount  of  Inattention,  carelessness, 
or  stupidity  which  he  exhibits.  If 
very  little  care  Is  due  from  him, 
and  he  falls  to  bestow  that  little,  it 
is  called  gross  negligence.  If  very 
great  care  Is  due,  and  he  falls  to 
come  up  to  the  mark  required,  it  Is 
called  slight  negligence.  And  if  or- 
dinary care  Is  due,  such  as  a  prudent 
man  would  exercise  in  his  own  af- 
fairs, failure  to  bestow  that  amount 
of  care  Is  called  ordinary  negligence. 
In  each  case,  the  negligence,  what- 
ever epithet  we  give  It,  Is  failure  to 
bestow  the  care  and  skill  which  the 
situation  demands;  and  hence  It  Is 
more  strictly  accurate  perhaps  to 
call  it  simply  'negligence.  And  this 
seems  to  be  the  tendency  of  modern 
authorities."  (2)  In  East  Tennessee, 
etc.,  R.  Co.  v.  Johnston,  76  Ala.  596, 
606,  51  AmR  489,  the  court  says: 
"A  carrier  can  not,  by  contract,  re- 
lieve himself  of  the  degree  of  care 
and  diligence  exacted  by  the  common 
law.  Any  want  of  such  care  and  dil- 
igence Is  negligence.  He  can  exempt 
himself  only  from  liability  for  loss 
or  injury,  not  caused  by  his  own  or 
his  servant's  negligence."  (3)  In 
Virginia,  etc.,  R.  Co.  v.  Sayers.  26 
Gratt.  (67  Va.)  328.  348.  it  was  said: 
"The  distinctions  between  'gross'  neg- 
ligence and  ordinary  negligence  are 
too  vague  and  shadowy  to  be  of  any 
practical  Importance  in  the  adjudi- 
cation of  questions  of  this  sort.  The 
tendency  of  judicial  opinion  is  ad- 
verse to  any  distinction  between 
gross  and  ordinary  negligence.  In 
each  case  .the  negligence,  whatever 
epithet  we  give  it.  is  failure  to  be- 
stow the  care  and  skill  which  the 
situation  demands,  and  hence,  it  is 
more  strictly  accurate  to  call  It  sim- 
ply 'negligence'." 

4.  Riley  v.  Home,  6  Blng.  217,  16 
ECL  649,  130  Reprint  1044. 

[a]  Oross  negUgenos  Is  simply 
failure    to    use   reasonable   care   and 


skill.     Beal  v.  South  Devon  R.  Co..  3 
H  4  C.  337. 
6.    Wilson  v.  Brett,  11  M.  ft  W.  113, 

152  Reprint  737. 

0.  Ga. — Georgia  R..  etc..  Co.  v. 
Keener,  93  Ga.  808.  21  SE  287,  44 
AmSR  197. 

Minn. — Moulton  v.  St.  Paul,  etc.,  R 
Co..  31  Minn.  85,  16  NW  497,  47  AmR 
781. 

N.  C. — String-Held  v.  Southern  R. 
Co.,  162  N.  C.  126,  67  SE  333;  Mc- 
Connell  v.  Southern  R.  Co..  144  N.  C. 
87,  56  SE  669;  Everett  v.  Norfolk, 
etc.,  R.  Co.,  138  N.  C.  68,  60  SE  557, 
1  LRANS  986  and  note:  Gardner  v. 
Southern  R.  Co.,  127  N.  C.  293.  37 
SE  328;  Capehart  v.  Seaboard,  etc, 
R  Co.,  81  NT  C.  438.  SI  AmR  505. 

Or. — Normlle  v.  Oregon  Nav.  Co, 
41  Or.  177,  69  P  928. 

Pa. — Ruppel  v.  Allegheny  Valley 
R  Co.,  167  Pa,  166.  SI  A*  478.  46  Am 
SR  666;  Wlllock  v.  Pennsylvania  R 
Co..  166  Pa.  184,  SO  A  948.  46  AmSR 
674.  27  LRA  228. 

Tenn. — Railway  Co.  v.  Wynn,  86 
Tenn.   320.    14   SW  311. 

Tex. — Galveston,  etc,  R.  Co.  v. 
Ball.  80  Tex.  602.  16  SW  441. 

"The  two  kinds  of  stipulations — 
that    providing    for    total,    and    that 

furovldlng  for  partial  exemption  from 
lability  for  the  consequences  of  the 
carrier's  negligence — stand  upon  the 
same  ground  and  must  be  tested  by 
the  same  principles.  If  one  can  be 
enforced  the  other  can;  if  either  be 
invalid,  both  must  be  held  to  be  so, 
the  same  considerations  of  public  pol- 
icy operating  in  each  case.  Railway 
Co.  v.  Wynn,  88  Tenn.  320,  327,  14 
SW  311  [quot  with  appr  Normlle  v. 
Oregon  Nav.  Co.,  41  Or.  177.  186.  69 
P  928]. 

T.  Everett  v.  Norfolk,  etc.,  R.  Co., 
138  N.  C.  68,  60  SE  667.  1  LRANS 
986. 

8.  Missouri  Pac.  R  Co.  v.  Smith, 
(Tex.)  16  SW  808,  804  (where  it  was 
said:  "But  declaration,  recital,  or 
stipulation  did  not  have  the  effect  to 
make  them  servants  or  employees  of 
appellee.  The  facts  only  could  make 
them  so")' 

•.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Mitchell.  101  Ark.  289,  142 
SW   168,  37   LRANS  646. 

Colo. — Estes  v.  Denver,  etc,  R  Co.. 
49  Colo.   378.   113  P  1006. 

Conn. — Welch  v.  Boston,  etc,  R 
Co.,  41  Conn.  38S. 

Del.— Klair  v.  Philadelphia,  etc.  R 
Co.,  26  Del.  274,  78  A  1086. 

Fla. — Summerlin  v.  Seaboard  Air 
Line  R.  Co.,  56  Fla.  687,  693,  47  S 
557,  131  AmSR  164,  19  LRANS  191 
[clt  Cyc]. 

Ga. — Nicoll  v.  East  Tennessee,  etc, 
R.  Co..  89  Ga.   260,  16  SE  309. 

111. — Wabash  R.  Co.  v.  Brown,  152 
111.  484.  39  NE  278;  Wabash  R  Co. 
v.  Thomas.  122  111.  A.  669  [aff  222 
111.  337.  78  NB  777,  7  LRANS  1041]: 
Baltimore,  etc.,  R.  Co.  v.  Fox,  113  111. 
A.  180. 

Iowa. — Colsch   v.    Chicago,   etc,  R 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VJVJLJy  LC 


§§  201-202]  CARRIERS 

that  a  common  carrier  of  property  oannot,  by  con- 
tract, relieve  itself  from  liability  for  its  own  negli- 
gence is  applicable  to  the  carrier  of  live  stock  as 
well  as  of  inanimate  property.10  In  applying  the 
foregoing  rale  it  is  held  that  the  carrier  cannot 
by  stipulation  relieve  itself  from  liability  for  loss 
of,  or  damage  to,  stock  due  to  defective  cars  or 
appliances  for  loading  and  unloading.11  The  in- 
effectiveness of  such  stipulation  to  relieve  the  car- 
rier in  case  of  negligence  is  well  established.12  So 
the  carrier'  cannot  limit  its  liability  for  loss  or 
injury  due  to  defective  facilities  for  feeding  and 
watering  stock  being  carried  over  its  line."    Other 
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applications  of  the  doctrine  are  set  out  below  in 

[$  202]  dd.  Minority  Bale;  New  York—  (a*) 
Statement  of  and  Reason  for  Bole.  In  an  early 
case  in  New  York  it  was  announced  that  a  common 
carrier  had  no  right,  by  special  contract  or  other- 
wise, to  limit  its  common-law  liability  or  to  evade 
the  consequences  of  a  breach  of  its  duty  under  the 
common  law,  and  that  a  clause  in  the  receipt  or  bill 
of  lading  accepted  by  the  shipper  providing  that 
the  carrier  should  not  be  liable  for  loss  by  fire  was 
invalid  and  of  no  effect,  whether  the  fire  was  the 
result  of  the  carrier's  negligence  or  not.1"    In  later 


Co..  117  HW  281;  Peck  v.  Chicago 
Great  Western  R.  Co,  1J8  Iowa  187. 
115  NW  1113,  128  AmSR  185.  1«  LRA 
NS  888. 

Ky. — Louisville,  eta.  R.  Co.  v. 
Owen,  98  Ky.  201,  19  SW  590,  14  KyL 
118. 

Minn. — Boehl  v.  Chicag-o,  etc.,  R. 
Co.,  44  Minn.  191,  46  NW  333. 

Mo. — Ball  v.  Wabash,  etc.,  R.  Co., 
83  Mo.  674. 

Nebr. — Jeffries  v.  Chicago,  etc..  R 
Co.  88  Nebr.  288.  129  NW  273;  Chi- 
cago, etc.  R.  Co.  v.  Witty,  82  Nebr. 
276,  49  NW  183,  29  AmSR  436;  Atchi- 
son, etc.,  R.  Co.  v.  Washburn,  6  Nebr. 
117. 

Oh. — Welsh  v.  Pittsburg,  etc.,  R. 
Co.,  10  Oh.  St.  65,  76  AmD  490. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Cope- 
land,  23   Okl.  837,  102  P  104. 

Or. — Norn  lie  v.  Oregon  Nav.  Co., 
41  Or.  177.  69  P  988. 

Pa. — Armstrong  v.  U.  S.  Express 
Co.,  169  Pa.  640,  28  A  448:  Powell  v. 
Pennsylvania  R.  Co.,  82  Pa.  414,  75 
AmD  564. 

8.  C — Oilllland  v.  Southern  R.  Co., 
85  S.  C.  26,  67  SB  20,  187  AmSR  861, 
27  LRANS  1106;  Johnstone  v.  Rich- 
mond, etc..  R.  Co.,  89  S.  C.  66,  17  SB 
512. 

Tex. — Ft.  Worth,  etc.,  Co.- v.  Great- 
house,  82  Tex.  104,  17  SW  834;  Gal- 
veston, etc.  R.  Co.  v.  Ball,  80  Tex. 
402,  16  SW  441:  Southern  Pac.  R. 
Co.  v.  Maddox,  76  Tex.  300,  12  SW 
115;  Missouri,  etc..  R.  Co.  v.  Harrl- 
man,  (Civ.  A.)  128  SW  932:  Gulf,  etc.. 
R  Co.  v.  Eddins,  7  Tex.  Civ.  A.  116, 
2<  SW  161. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Steele, 
117  Va.  788.  86  SB  124. 

Wash. — Carstens  Packing  Co.  v. 
Southern  Pac.  Co.,  58  Wash.  289,  108 
P  613.  27  LRANS  975  (under  ex- 
press statutory  provision) ;  Bart  el  t 
v.  Oregon  R,  etc.,  Co.,  67  Wash.  16, 
106  P  487.  135  AmSR  959. 

W.  Va. — Bosley  v.  Baltimore,  etc., 
R.  Co..  64  W.  Va.  563,  580,  46  SB  613, 
(6  LRA  871   [quot  CycJ. 

[a]  Thum  a  provision  in  a  con- 
tract of  shipment  of  cattle  for  ac- 
ceptance by  the  shipper  as  full  com- 
pensation for  damage  from  any  un- 
usual delay,  whether  or  not  caused 
by  the  carrier's  negligence,  of  the 
amount  of  extra  expense  for  feed  is 
unreasonable  on  its  face,  and  Illegal 
u  exempting  the  carrier  from  lia- 
bility for  its  negligence,  and  not 
merely  limiting  its  liability.  Nor- 
folk, etc,  R.  Co.  v.  Steele,  117  Va. 
788,  86   SB   124. 

tb]  Statutes  authorizing  a  rail- 
road company  to  contract  specially 
for  the  transportation  of  live  stock 
are  held  not  to  authorise  a  contract 
relieving;  the  carrier  from  liability 
for  negligence  in  such  transporta- 
tion. Louisville,  etc,  R.  Co.  v. 
Hedger,  9  Bush  (Ky.)  646,  16  AmR 
740. 

10.  Moulton  v.  St.  Paul,  etc..  R. 
Co.,  31  Minn.  86,  88,  16  NW  497,  47 
AreR  781  (where,  after  stating  the 
general  principles  forbidding  a  com- 
mon carrier  to  contract  against  lia- 
bility for  negligence,  the  court,  per 
Dickinson,  J.,  said:  "These  reasons 
apply  with  undiminished  force  where 
the  property  Is  live-stock,  or  is  un- 
der the  care  of  the  owner,  who  has 
not  the  direction  or  control  of  the 
agencies  and  the  operation  of  the 
transportation.  To  whatever  extent 
such  facts  might  modify  or  affect  the 


liability  of  the  carrier  for. accidents, 
or  for  injuries  not  the  result  of  his 
own  negligence,  they  would  not 
qualify  his  responsibility  for  his  own 
neglect  of  duty.  The  agreement  dis- 
charging the  defendant  from  the  lia- 
bility of  a  common  carrier  cannot 
avail  to  divest  the  carrier  of  his  real 
character,  nor  Indirectly  relieve  him 
from  responsibilities  from  which  he 
cannot  directly  by  contract  free  him- 
self). 

11.  U.  S. — Ogdensburg.  etc,  R 
Co.  v.  Pratt,  22  Wall.  123,  22  L.  ed. 
827. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Les- 
ser, 46  Ark.  236. 

Ind. — Lake  Brie,  etc,  R  Co.  v.  Hol- 
land, 162  Ind.  406,  69  NB  138,  63 
LRA  948. 

Ky. — Rhodes  v.  Louisville,  etc.,  R. 
Co..  9  Bush  688. 

Me. — Sager  v.  Portsmouth,  etc,  R 
Co.,  81  Me.  228,  60  AmD  669. 

Miss. — Kansas  City,  etc,  R.  Co.  v. 
Holland,  68  Miss.  361,  8  S  516. 

Mo. — Potts  v.  Wabash,  etc.,  R.  Co., 
17  Mo.  A.  394. 

Oh. — Welsh  v.  Pittsburg,  etc,  R. 
Co..   10  Oh.  St.   65.   76   AmD  490. 

Pa. — Goldey  v.  Pennsylvania  R.  Co., 
30  Pa.  242.  72  AmD  703. 

Tenn. — Nashville,  etc..  R.  Co.  v. 
Stone,  112  Tenn.  348,  79  SW  1031,  106 
AmSR  965. 

Va — Chesapeake,  etc,  R.  Co.  v. 
American  Exch.  Bank,  92  Va.  496,  23 
SB  935.  44  LRA  449;  Norfolk,  etc,  R. 
Co.  v.  Harn-an,  91  Va.  601,  22  SB  490, 
50  AmSR  866,  44  LRA  289. 

Wis. — Nevlus  v.  Chicago,  etc,  R. 
Co.,  124  Wis.  313,  102  NW  489,  109 
AmSR  936;  Leonard  v.  Whltcomb,  96 
Wis.  646,  70  NW  817;  Looser  v.  Chi- 
cago, etc.,  R.  Co.,  94  Wis.  571,  69  NW 
872;  Abrams  v.  Milwaukee,  etc,  R. 
Co.,  87  Wis.  485,  58  NW  780,  41  Am 
SR  56. 

See  also  supra  31  97,  09. 

[a]  Xft  Canada  It  has  been  held 
that  a  special  contract  by  whloh  the 
shipper  assumed  all  risk  of  loss  or 
damage,  "no  matter  how  caused,"  re- 
lieved the  carrier  from  liability  for 
Injury  to  cattle  caused  by  falling 
through  the  door  of  a  car  which  from 
some  cause  became  unfastened  dur- 
ing transit.  Hood  v.  Grand  Trunk 
R.  Co.,  20  U.  C.  C.  P.  361,  362  [foil 
O'Rorke  v.  Great  Western  R  Co.,  28 
U.  C.  Q.  B.  427]  ("If  the  Company 
roust  remain  liable  for  the  giving 
way  of  a  pin  or  bolt  fastening  a 
cattle  car  door,  the  condition  would 
be  practically  worthless  to  them"). 
See  also  Infra  5  208. 

19.  Nevlus  v.  Chicago,  etc.,  R.  Co., 
124  Wis.  313,  102  NW  489,  109  AmSR 
936.  • 

13.  Chesapeake,  etc.,  R.  Co.  v. 
American  Exch.  Bank,  92  Va/  495,  23 
SE  935,  44  LRA  449. 

14.  Mlnter  v.  Chicago,  etc.,  R  Co., 
82  Mo.  A.  130  (overheating  due  to 
carrier's  negligence). 

[a]  Vatural  vie*  of  animals-— In 
applying  this  principle  It  is  held,  that 
stipulations  relieving  the  carrier 
from  liability  for  loss  or  injury  due 
to  the  natural  vice  of  the  animals 
and  their  propensity  to  kick,  bite,  or 
otherwise  injure  each  other  will  not 
relieve  the  carrier  from  liability 
where  Its  negligence  is  the  cause  of 
the  cattle  injuring  themselves  or  each 
other.  Loeser  v.  Chicago,  etc.,  R. 
Co..  94  Wis.  671.  69  NW  372  (driving 
cattle  loose  Instead  of  leading  them 


separately   into   a  pen   for   rest   and 
food). 

[b]  Delay  In  transportation.— Car- 
riers cannot  limit  their  liability  for 
damages  resulting  from  their  negli- 
gence in  falling  to  transport  cattle 
to  their  destination  In  a  reasonable 
time.  Davis  v.  Wabash  R.  Co.,  122 
Mo.  A.  627,  99  SW  17;  Bushnell  v. 
Wabash  R.  Co.,  118  Mo.  A.  618,  94 
SW  1001;  Fulbright  v.  Wabash  R. 
Co.,  118  Mo.  A.  482,  94  SW  992;  Botts 
v.  Wabash  R.  Co.,  106  Mo.  A.  397,  80 
SW  976  (in  the  last  two  cases  it  was 
held  that  a  stipulation  in  a  bill  of 
lading  limiting  liability  for  damages 
to  live  stock,  caused  by  unusual  de- 
lay in  shipping,  to  the  extra  expense 
of  feeding  and  water  will  not  be 
enforced  where  the  delay  Is  caused 
by  the  carrier's  own  negligence);  Mc- 
Fall  v.  Wabash  R.  Co.,  117  Mo.  A. 
477,  94  SW  670  (holding  that  a  pro- 
vision in  a  contract  for  the  shipment 
of  live  stock  that  the  carrier  should 
not  be  liable  for  damages  resulting 
from  suffocation  of  animals  in  tran- 
sit does  not  apply  where  the  suffoca- 
tion results  from  a  delay  in  the  ship- 
ment due  to  the  negligence  of  the 
carrier);  Griffin  v.  Wabash  R.  Co., 
115  Ma  A.  549,  91  SW  1016;  Gulf, 
etc..  R.  Co.  v.  Dunman,  (Tex.  Civ.  A.) 
81  SW  789. 

[c]  loading-  sad  unloading  at 
shipper's  risk. — (1)  A  special  con- 
tract by  which  the  shipper  assumed 
all  risk  of  loss  and  Injury  to  the  ani- 
mals shipped  In  loading  and  unload- 
ing, conveying  and  otherwise,  whether 
arising  front,  negligence,  default,  or 
misconduct  on  the  part  of  defend- 
ant's servants,  agents,  or  officers  was 
held  not  to  relieve  the  carrier  from 
liability  for  injury  resulting  from  de- 
fective cars  (Hawkins  v.  Great  West- 
ern R.  Co:,  17  Mich.  57,  97  AmD  179; 
Lavole  v.  Reg.,  12  CanLTOccNotes 
480).  (2)  or  from  Improper  chutes  for 
unloading  stock  (Atlantic  Coast  Line 
R.  Co.  v.  Dothan  Mule  Co.,  161  Ala 
341,  49  S  882).  (3)  And  a  stipula- 
tion for  loading  and  unloading  at  the 
shipper's  risk  Is  not  to  be  construed 
as  relieving  the  carrier  from  liabil- 
ity for  its  servants'  negligence. 
Candee  v.  New  York,  etc,  R.  Co.,  78 
Conn.  667,  49  A  17.  See  also  supra 
$  123  et  seq. 

Id)  Mutamtut  opportunity  to  feed 
and  water. — Where  the  stipulation 
was  against  liability  for  Injuries  to 
the  stock,  .although  caused  by  the 
negligence  of  the  carrier's  servants. 
It  was  held  that  the  carrier  was  lia- 
ble for  Injury  to  the  stock  due  to  the 
refusal  of  the  trainmen  to  allow  the 
person  In  charge  of  the  stock  season- 
able opportunity  to  feed  and  water 
the  animals.  Abrams  v.  Milwaukee, 
etc.,  R.  Co.,  87  Wis.  485,  58  NW  780, 
41  AmSR  66. 

[e]  "Wilful  mlsoonduot." — Since 
degrees  of  negligence  are  not  recog- 
nised In  Colorado,  the  terms  "wilful 
misconduct"  and  "actual  negligence," 
as  used  In  a  bill  of  lading  exempting 
the  carrier  from  loss  caused  by  acts 
of  its  servants  not  amounting  to  will- 
ful misconduct  or  actual  negligence, 
should  be  construed  as  a  stipulation 
for  exemption  from  ordinary  negli- 
gence, and  as  Invalid.  Adams  v. 
Colorado,  etc..  R.  Co..  49  Colo.  476, 
113   P  1010.  36  LRANS   412. 

15.  Gould  v.  Hill,  2  Hill  (N.  T.) 
628  raff  Cole  v.  Goodwin.  19  Wend. 
261,  32  AmD  470  and  note] 


19  wend. 
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decisions  the  doctrine  of  this  case  was  discarded, 
and  the  general  rule  adopted  that  a  carrier  might 
by  a  special  contract  fairly  entered  into  limit  its 
liability  to  specified  risks."  Thereafter  the  doc- 
trine was  still  further  extended  and  the  rule 
adopted  that  the  carrier  may  by  a  special  contract 
stipulate  for  exemption  from  liability  even  for 
losses  resulting  from  its  own  negligence.17  It  is 
as  to  exemptions  from  liability  for  servants'  negli- 
gence that  the  New  York  courts  have  most  clearly 
departed  from  the  weight  of  authority,  by  holding 
that  such  a  contract  is  valid.18 

Theory  of  New  York  role.    The  New  York  cases 
proceed  on  the  theory  that  the  contract  between 


16.  Moore  v.  Evans,  14  Barb.  (N. 
T.)  524;  Dorr  v.  New  Jersey  Steam 
Nav.  Co.,  4  Sandf.  (N.  Y.)  136,  11  N. 
T.  485.  62  AmD  126:  Stoddard  v. 
Long  Island  R.  Co.,  7  N.  Y.  Super. 
180  [foil  New  Jersey  Steam  Nav.  Co. 
v.  Merchants  Bank,  6  How.  (II.  S.) 
344,  12  L.  ed.  465]  (where  the  court 
expressed  Itself  as  unable  to  per- 
ceive any  well  founded  objection  to  a 
restriction  of  the  carrier's  liability 
by  a  special  contract,  or  any  stronger 
reasons  for  forbidding  it  to  exist 
than  in  the  case  of  any  other  insurer 
of  goods,  to  which  his  obligation  Is 
analogous,  and  which  depends  alto- 
gether on  the  contract  between  the 
parties). 

17.  Kenney  v.  New  York,  etc,  R. 
Co.,  126  N.  Y.  422,  26  NE  626;  Wheeler 
v.  Oceanic  Steam  Nav.  Co..  125  N.  Y. 
155.  26  NE  248,  21  AmSR  729;  Nicho- 
las v,  New  York  Cent.,  etc.,  R.  Co., 
89  N.'  Y.  370;  Mynard  v.  Syracuse, 
etc.;  R.  Co.,  71  N.  Y.  180.  27  AmR 
28  [rev  7  Hun  399];  Westcott  v. 
Fargo.  61  N.  Y.  542,  19  AmR  300 
[aff  63  Barb.  349];  Cragln  v.  New 
York  Cent.  R.  Co.,  61  N.  Y.  61,  10 
AmR  659;  Nelson  v.  Hudson  River 
R.  Co.,  48  N.  Y.  498;  Gulllaume  v. 
Hamburgh,  etc.,  Packet  Co.,  42  N.  Y. 
212,  1  AmR  612:  Bissell  v.  New  York 
Cent.  R.  Co.,  25  N.  Y.  442,  82  AmD 
369;  Perkins  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  196.  82  AmD  281;  Wells 
v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
181;  Bermel  v.  New  York,  etc.,  R. 
Co..  62  App.  Dlv.  389,  70  NYS  804 
[aft  172  N.  Y.  639  mem,  66  NE  1113 
mem];  Helneman  v.  Grand  Trunk  R. 
Co..  Sheld.  (N.  Y.)  96,  31  HowPr  430; 
Campe  v.  Weir,  28  Misc.  243,  58  NYS 
1082;  Lowenthal  v.  Pennsylvania  R. 
Co..  151  NYS  916.  Compare  as  In 
line  with  the  weight  or  authority 
elsewhere  Gleadell  v.  Thompson,  56 
N.  Y.  194;  Lamb  v.  Camden,  etc.,  R.. 
etc.,  Co..  46  N.  Y.  271,  7  AmR  327; 
Dorr  v.  New  Jersey  Steam  Nav.  Co., 
6  N.  Y.  Super.  136. 

[a]  Illustration. — In  Wilson  v.  New 
York  Cent.,  etc.,  R.  Co..  97  N.  Y.  87 
[aff  27  Hun  149],  plaintiff  shipped 
two  horses  by  defendant's  road  under 
a  contract  by  which  he  released  the 
company  from  liability  for  damages 
which  might  result  from,  the  negli- 
gence of  its  servants  or  be  occa- 
sioned by  the  insecurity  of  its  cars. 
The  horses  were  transported  in  a 
grain  car  which  was  out  of  repair 
-and,  although  sufficient  for  the  use 
for  which  it  was  intended,  unsafe 
for  the  transportation  of  live  stock. 
In  consequence  of  such  defect  one  of 
the  horses  was  injured.  In  an  action 
to  recover  damages  It  did  not  appear 
but  that  other  safe  and  secure  cars 
were  provided  by  defendant  and  on 
hand  ready  for  use.  so  that  the  In- 
jury might  have  been  caused  by  care- 
lessness on  the  part  of  defendants 
In  selecting  an  Insecure  car.  It  was 
held  that  the  only  negligence  shown 
was  that  of  defendant's  servants, 
from  the  consequences  of  which  It 
was  released  by  the  contract,  and 
that  plaintiff  was  not  entitled  to 
recover. 

18.  Splnettl  v.  Atlas  SS.  Co.,  80 
N.  Y.  71,  36  AmR  679;  Magnin  v. 
Dlnsmore.  62  N.  Y.  85.  20  AmR  442; 
Helneman    v.    Grand    Trunk    R.    Co., 


Sheld.  (N.  Y.)  95,  81  HowPr  430; 
Knell  v.  U.  8.,  etc.,  Steamship  Co., 
33  N.  Y.  Super.  423. 

19.  Smith  v.  New  York  Cent.  R. 
Co..  24  N.  Y.  222,  238  (where  the 
court,  per  Allen,  J.,  said:  "No  prin- 
ciple Is  better  settled  than  that  a 
party  to  whore  any  benefit  Is  secured 
by  contract,  by  statute,  or  even  by 
the  Constitution,  may  waive  such 
benefit,  and  the  public  are  not  inter- 
ested in  protecting  him  or  benefiting 
him  against  his  wishes.  .  .  .  The 
public  have  no  interest  in  the  ques- 
tion, which  of  the  two,  A  or  B,  shall 
take  the  risk  of  the  seaworthiness 
of  a  ship,  or  the  fitness  of  a  railway 
carriage,  or  the  care  and  faithfulness 
of  a  third  person  employed  In  the 
performance  of  a  duty,  in  which 
either  or  both  have  an  Interest,  al- 
though by  certain  general  rules  the 
law  has  declared  that  in  the  absence 
of  any  contract  the  risk  shall  be 
upon  A  and  not  upon  B.  But  if  B 
elects  to  relieve  A,  and  to  assume 
his  risks  and  liabilities,  the  public 
are  not  at  all  concerned  and  have  no 
occasion  to  forbid  such  contracts"); 
Dorr  v.  New  Jersey  Steam  Nav.  Co., 
11  N.  Y.  485,  493,  62  AmD  125  and 
note  (in  which  the  court  said:  "To 
say  the  parties  have  not  a  right  to 
make  their  own  contract  and  to  limit 
the  precise  extent  of  their  own  re- 
spective risks  and  liabilities.  In  a 
matter  In  no  way  affecting  the  public 
morals  or  conflicting  with  the  public 
interests,  would.  In  my  judgment,  be 
an  unwarrantable  restriction  upon 
trade  and  commerce,  and  a  most  pal- 
pable invasion  of  personal  right"); 
Parsons  v.  Monteath,  13  Barb.  (N.  Y.) 
353.  360  (where  the  court,  per  Welles. 
J.,  observes:  "If  I  have  goods  to 
transport,  and  the  common  carrier 
tells  me  he  will  carry  them  for  a 
particular  price  without  Incurring 
the  risk  or  loss  or  damage  by  In- 
evitable accident,  but  that  if  he  takes 
such  risks,  he  must  add  a  percentage 
to  the  price  of  transportation,  I 
really  can  not  see  what  the  public 
have  to  do  with  our  negotiations,  nor 
why  we  should  not  be  permitted  to 
make  a  valid  contract,  with  such 
conditions  and  stipulations  as  we 
choose'"). 

SO.    Boyle    v.    Bush    Terminal    R 


the  carrier  and  the  shipper  is  purely  a  private  one 
with  which  the  public  has  properly  no  concern,  and 
that  if  the  parties  freely  and  voluntarily  make  a 
contract  exempting  the  carrier  from  all  liability,  it 
will  be  presumed  that  the  carrier  parted  with  a 
sufficient  consideration  for  the  exemption,  and  it 
will  be  sustained.18 

[§  203]  (bb)  Limitations  of  Rule.  While  the  car- 
rier may  by  contract  exempt  itself  even  from  lia- 
bility for  negligence,  under  the  New  York  doctrine, 
yet  it  cannot  do  so  by  general  words;  to  uphold  a 
limitation  of  this  character  the  stipulation  for  ex- 
emption must  be  express  and  explicit." 

Willful  wrongdoing.    A  further  limitation  of  the 

65  NE  1113  mem];  Prentice  v. 
Decker,  49  Barb.  (N.  Y.)  21;  Giles  v. 
Fargo,  60  N.  Y.  Super.  117;  Ghorm- 
ley  v.  Dlnsmore,  51  N.  Y.  Super.  191 
[on  rehearing  53  N.  Y.  Super.  36]; 
Knell  v.  U.  S.,  etc  Stearrshlp  Co., 
33  N.  Y.  Super.  423;  Stoddard  v. 
Long  Island  R.  Co.,  7  N.  Y.  Super. 
180;  Lynch  v.  New  York  Cent.,  etc., 
R.  Co.,  89  Misc.  472,  158  NYS  633 
[aff  172  App.  Div.  934  mem,  156  NYS 
1181  mem];  Alexander  v.  Greene,  7 
Hill    (N.   Y.)    633. 

"The  practice  of  common  carriers 
making  special  acceptances,  exempt- 
ing them  from  their  ordinary  re- 
sponsibility, though  contrary  to  the 
policy  of  the  common  law,  liable  to 
abuse,  and  productive  of  Inconveni- 
ence, has  obtained  too  long  to  be 
now  questioned.  In  this  State  it  has 
been  extended  so  as  to  authorize  a 
special  acceptance,  exempting  them 
from    liability   for    their   own    negli- 

gence.     But  a  contract  exempting  a 
ailee   for   hire   from   the  obligation 
of  care  on  his  part,  in  respect  to  the 

J  roods  in  his  custody,  Is,  to  say  the 
east,  unreasonable,  and,  while  the 
law  does  not  go  to  the  extent  of  mak- 
ing it  void  on  that  ground,  yet  the 
qualification  that  to  have  that  effect 
it  must  be  plainly  and  distinctly  ex- 
pressed, so  that  It  can  not  be  mis- 
understood by  the  shipper,  is  so  ob- 
viously just,  in  view  of  the  methods 
of  business,  and  the  want  of  knowl- 
edge of  the  force  and  construction  of 
contracts,  on   the  part  of  the   great 


Co.,  210  N.  Y.  389,  104  NE  983  lAv 
151  App.  Dlv.  651,  136  NYS  255J ; 
Gardiner  v.  New  York  Cent.,  etc,  R. 


Co.,  201  N.  Y.  887,  94  NE  876,  34 
LRANS  826,  AnnCasl912B  281;  Rath- 
bone  v.  New  York  Cent.,  etc..  R.  Co., 
140  N.  Y.  48.  35  NE  418;  Jennings  v. 
Grand  Trunk  R.  Co.,  127  N.  Y.  488. 
28  NE  894:  Wilson  v.  New  York 
Cent.,  etc.,  R.  Co.,  97  N.  Y.  87;  Can- 
field  v.  Baltimore  etc.,  R.  Co.,  93  N. 
Y.  532,  45  AmR  268;  Nicholas  v.  New 
York  Cent.,  etc.,  R.  Co.,  89  N.  Y.  370: 
Holsapple  v.  Rome,  etc..  R.  Co.,  86 
N.  Y.  276;  Mynard  v.  Syracuse,  etc., 
R.  Co.,  71  N.  Y.  180.  27  AmR  28;  Raw- 
son  v.  Holland,  69  N.  Y.  611,  17  AmR 
394;  Magnin  v.  Dlnsmore,  66  N.  Y. 
168;  Condict  v.  Grand  Trunk  R.  Co., 
54  N.  Y.  600;  Stelnweg  v.  Erie  R.  Co., 
43  N.  Y.  123,  3  AmR  673;  Brewster  v. 
New  York  Cent.,  etc..  R.  Co.,  146  App. 
Dlv.  61,  129  NYS  368;  Bermel  v.  New 
York.  etc..  R.  Co..  62  App.  Div.  389. 
70  NYS  804    [aff  172  N.  Y.  639  mem. 


mass  of  persons  dealing  with  the 
transportation  lines  of  the  country, 
that  It  ought  not  to  be  relaxed." 
Nicholas  v.  New  York  Cent.,  etc,  R. 
Co.,   89  N.  Y.  370,  872. 

"Considerations  based  upon  public 
policy  and  the  nature  of  the  car- 
rier's undertaking  Influence  the  ap- 
plication of  the  rule,  and  forbid  its 
operation,  except  where  the  carrier's 
Immunity  from  the  consequences  of 
negligence  Is  read  In  the  agreement 
lpsissimls  verbis."  Kenney  v.  New 
York  Cent.,  etc.,  R.  Co.,  126  N.  Y. 
422,    426.   26   NE   626. 

"It  is  not  reasonable  to  suppose 
that  the  parties  intended  to  contract 
that  a  bailee  for  hire  might  with 
impunity  be  careless  and  remiss  in 
the  discharge  of  the  trust  reposed  In 
him.  If  such  a  result  is  Intended  it 
must  be  so  stated  expressly  and  un- 
equivocally in  the  contract.  General 
words  are  not  sufficient."  Rathbone 
v.  New  York  Cent,  etc,  R.  Co.,  140 
N.  Y.   48,  51,  36  NE  418. 

"These  cases  show  that  the  liability 
for  negligence  as  bailee  survives 
even  when  by  special  contract  the 
carrier  has  thrown  off  his  liability 
as  such;  and  the  courts  of  this  state 
have  exhibited  a  very  decided  pur- 
pose to  retain  and  enforce  that  lia- 
bility wherever  it  Is  possible.  Even 
that  may  be  thrown  off  by  force  of 
a  special  agreement,  but  we  have  re- 
fused to  permit  any  general  words 
to  accomplish  such  result,  and  have 
insisted  that  where  the  carrier  seeks 
to  contract  against  the  consequences 
of  Its  own  negligence,  he  must  say 
so  openly  and  plainly  so  as  not  to  be 
In  the  slightest  degree  misunder- 
stood, and  Is  not  at  liberty  to  hide 
the  stipulation  away  under  form  of 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rule  is  that  no  stipulation  will  be  allowed  to  pro- 
tect the  carrier  from  liability  for  losses  resulting 
from  the  willful  wrongdoing  of  the  carrier  or  its 
servants.21 

[}  204]  (b)  Under  Special  Constitutional  and 
Statutory  Regulations — aa.  State  Constitutional 
and  Statutory  Provisions — (aa)  Prohibiting  Any 
Limitation  of  Common-Law  Liability.  As  hereto- 
fore shown,  in  a  number  of  jurisdictions  constitu- 
tional and  statutory  provisions  forbid  any  limitation 
of  common-law  liability.22  Under  provisions  of  this 
character  it  is  of  course  obvious  that  any  limitation 
against  liability  for  the  carrier's  negligence  is  in- 
valid.23 

[*,  205]  (bb)  Prohibiting  Limitations  against  Lia- 
bility for  Gross  Negligence.  In  a  number  of  juris- 
dictions there  are  statutes  which  in  express  terms 
prohibit  eonimon  carriers  from  limiting  their  liabil- 
ity for  loss  or  injury  caused  by  gross  negligence. 
Under  these    statutes    any    limitation    of   liability 


against  injuries  caused  by  gross  negligence  is  of 
course  inoperative.2*  There  is,  however,  a  conflict 
of  authority  as  to  whether  these  statutes  abrogate 
the  common-law  rule  as  to  ordinary  negligence, 
some  cases  holding  that  they  do  abrogate  the  com- 
mon-law rule,25  while  on  the  other  hand  it  has  been 
held  that  these  statutes  are  merely  declaratory  of 
the  common-law  rule  as  to  gross  negligence  and 
thait  they  do  not  in  any  way  change  the  rule  as  to 
ordinary  .negligence.28 

[J  206]  bb.  Federal  Legislation,  Nothing  in  the 
Interstate  Commerce  Act  of  1887  or  in  the  acts 
amending  it,  known  as  the  Elkins  Act  and  the  Hep- 
burn Act,  in  any  manner  affects  the  rule  at  common 
law  with  reference  to  the  liability  of  the  common 
carrier  for  its  negligence  or  that  of  jts  servants  in 
the  transportation  of  property  by  interstate  ship- 
ments.27 Likewise  it  is  held  that  there  is  nothing 
in    the    Can-mack   amendment   which    in   any   way 


words  however  broad  or  formidable." 
Wheeler  v.  Oceanic  Steam  Nav.  Co., 
125  N.  Y.  155,  161.  26  NE  24S,  21  Am 
SR  729. 

[a]  Construction  favorable  to  ship- 
per.— Every  matter  of  doubt  under 
such  a  contract  will  be  solved  in 
favor  of  the  shipper,  and  where  gen- 
eral words  llirltlng  the  liability  of 
the  carrier  may  operate  and  be  given 
a  reasonable  meaning  without  mak- 
ing them  to  include  losses  caused  by 
the  negligence  of  the  carrier,  they 
rill  not  be  construed  as  granting  an 
exemption  from  such  liability.  Rath- 
bor.e  v.  New  York  Cent.,  etc.,  R.  Co., 
HO  X.  Y.  48,  35  NE  418;  Kenney  v. 
Xew  York  Cent.,  etc..  R.  Co.,  125 
X.  Y.  422,  26  NE  626;  Fowler  v.  Liv- 
erpool, etc..  Steam  Co.,  87  N.  Y.  190. 

lb]  XUustrstions.— (1)  A  shipping 
contract  provided  that  the  carrier 
should  not  be  liable  for  "any  Injury 
sustained  by  said  live  stock,"  occa- 
sioned "by  any  or  either  of  the  fol- 
lowing causes  to  wit:  Overloading, 
crowding  ...  or  for  delay  caused  by 
stress  or  weather  ...  or  from  causes 
beyond  their  control."  and  that  "In 
the  event  of  any  unusual  delay  or 
detention  .  .  .  caused  by  the  negli- 
gence of  said  carrier  ...  or 
otherwise,"  the  shipper  agreed  to  ac- 
cept as  compensation  for  damages 
sustained  the  amount  expended  by 
him  in  tho  purchase  of  food  and 
water  for  the  said  stock  while  de- 
tained. It  was  held  that  the  carrier 
was  not  exempted  from  liability  for 
neglect  resulting  in  injury  to  the 
cattle,  and.  where  defendant  railroad 
unjustifiably  delayed  the  car  contain- 
ing plaintiff's  cattle,  confining  them 
without  unloading  during  the  trans- 
portation whereby,  on  reaching  their 
destination  one  of  them  died  and  all 
the  others  were  injured,  It  was  liable 
for  the  ensuing  damages  to  plaintiff. 
Galloway  v.  Erie  R.  Co.,  107  App. 
Div.  210,  212,  95  NYS  17.  17  NYAnn 
fas  209.  <2)  Where  a  bill  of  lading 
limited  the  liability  of  a  carrier  of 
roods,  its  liability  as  bailee  for  hire 
remained  unimpaired  so  that,  al- 
though It  was  not  liable  as  carrier 
b*yond  the  amount  named  in  the  con- 
tract, it  was  liable  as  bailee  for  the 
fell  value  of  the  goods  when  negli- 
gently injured.  Bermel  v.  New  York, 
etc.,  R.  Co..  82  App.  Div.  389.  70  NYS 
M4  [aft  172  N.  Y.  639  mem,  65  NE 
1113  mem].  (3)  A  stipulation  of  a 
shipment  contract  that  the  carrier 
should  not  be  liable  for  loss,  damage, 
or  delay,  unless  a  claim  therefor  Is 
made  In  writing  within  a  certain 
time,  was  insufficiently  explicit  to  re- 
i:eve  the  carrier  from  liability  to 
claims  based  on  its  own  negligence. 
Lynch  v.  New  York  Cent.,  etc.,  R. 
'"o..  89  Misc.    472,    153   NYS   633. 

[c]  Bamagws  by  wet. — A  shipping 
contract  which  contains  a  provision 
tempting  the  carrier  from  liability 
for  damages  by  wet  does  not  exerr  pt 
the  carrier  from  liability  for  dam-  I 
HOC  J.— 11) 


ages  by  wet  which  was  caused  by 
the  carrier's  negligence.  An  express 
contract  would  be  necessary  In  order 
to  limit  the  liability  of  the  carrier 
for  its  negligence.  Thyll  v.  New 
York,  etc.,  R.  Co.,  84  NYS  175  [aff 
92  App.  Div.  513,  87  NYS  3451. 

[d]  Xrftaa  by  breakage.— Where  a 
bill  of  lading  in  a  shipment  of  glass 
contained  a  condition  that  defendant 
would  not  be  liable  for  damages  to 
glass  by  breakage  or  for  any  cause, 
If  it  should  be  necessary  or  was 
usual  to  carry  such  property  on  open 
cars,  and  the  words  "loaded  and  se- 
cured by  shipper — released,"  were 
written  on  the  face  of  It,  defendant's 
liability  for  negligence  remained  un- 
affected. Brewster  v.  New  York 
Cent.,  etc.,  R.  Co.,  146  App.  Div.  61, 
129    NYS    368. 

re]  Itowm  by  fir*.— Thus,  where  the 
bill  of  lading  provided  that  the  car- 
rier should  be  released  from  liability 
"from  damage  or  loss  to  any  article 
from  or  by  fire  or  explosion  of  any 
kind,"  it  was  held  that  the  exemp- 
tion did  not  extend  to  loss  from  a 
fire  resulting  from  the  negligence  of 
the  carrier.  Steinweg  v.  Erie  R.  Co., 
43  N.  Y.  128,  3  AmR  673. 

[fl  Stipulation  against  loss  by 
negugenoe  of  servants. — A  stipula- 
tion exempting  the  carrier  from  lia- 
bility for  a  loss  caused  by  the  negll- 
frence  of  its  servants  will  not  protect 
t  where  the  loss  is  caused  by  its 
own  negligence.  Weinberg  v.  Na- 
tional  SS.   Co.,   67   N.    Y.   Super.   686. 

[g]  Tioss  occasioned  by  delay, — A 
delivered  certain  trees  to  a  railroad 
company  for  carriage  and  received  a 
long  printed  shipping  contract  which 
he  signed.  This  contract  contained 
nurrerous  provisions  exempting  the 
company  from  the  extraordinary  lia- 
bilities of  carriers,  and  also  from 
liability  "  for  damage  occasioned  by 
delays  from  any  cause  or  change  of 
weather."  It  was  held  that  the  terms 
of  the  shipping  contract  were  not 
effectual  to  exempt  the  company 
from  liability  for  a  loss  occurring 
through  an  unreasonable  detention 
occasioned  by  the  company's  negli- 
gence. Nicholas  v.  New  York  Cent., 
etc.,  R.  Co.,  89  N.  Y.  370  [rev  4  Hun 
327,'  6  Thomps.  &  C.   606]. 

[h]  r-rotn  whatsoever  oanse  aris- 
ing,— Where  the  bill  of  lading  pro- 
vided that  the  carrier  was  to  T>e  re- 
leased "from  all  claims,  demands,  and 
liabilities  of  every  kind  whatsoever 
for  or  on  account  of,  or  connected 
with,  any  damage  or  injury  to  or  the 
loss  of  said  stock,  or  any  portion 
thereof,  from  whatsoever  cause  aris- 
ing," and  It  was  held  that  this  clause 
would  not  exempt  the  carrier  frorr- 
liability  for  a  loss  caused  by  negli- 
gence. Mynard  v.  Syracuse,  etc.,  R. 
Co.,  71  N.  Y.  180,  183.  27  AmR  28 
(the  decision  in  this  case  Is  explained 
by  Andrews,  C.  J.,  in  Nicholas  v.  New 
York  Cent.,  etc.,  R.  Co.,  89  N.  Y.  370, 
372.  as  follows;  "The  words  'from 
whatsoever    cause    arising,'    were   as  I 


broad  and  comprehensive  as  possible. 
The  court,  however,  refused  to  con- 
strue them  as  covering  a  loss  arising 
from  the  negligence  of  the  carrier, 
not,  as  I  understand  the  decision, 
because  the  words,  in  their  ordinary 
signification  and  interpretation,  did 
not  include  a  loss  of  this  character, 
but  because  it  is  a  part  of  the  rule, 
which  in  this  State  allows  a  com- 
mon carrier  to  contract  against  his 
liability  for  negligence,  that  the  con- 
tract must.  In  terms  and  expressly, 
exempt  the  carrier  from  liability,  on 
this  account"). 

SI.  Keeney  v.  Grand  Trunk  R.  Co., 
47  N.  Y.  626  [an*  69  Barb.  104} 
(holding  that  a  provision  In  a  con- 
tract for  the  shipment  of  live  stock 
which  attempts  to  relieve  the  com- 
pany from  liability  resulting  from 
negligence  In  the  loading,  unloading, 
or  conveyance,  or  in  falling  to  trans- 
port it  promptly  doeB  not  apply 
to  a  case  where  the  cars  are  wilf- 
fully  detached  and  placed  on  a  side- 
track to  allow  other  freight  to  pass, 
and  are  kept  there  for  several  days 
locked  up  where  it  is  impossible  to 
feed  or  water  the  stock,  as  such  con- 
duct is  not  negligence,  but  a  willful 
breach  of  contract). 

Sfl.     See  supra  if  171,  173. 

S3.  Pennsylvania  Co.  v.  Kennard 
Glass,  etc.,  Co.,  59  Nebr.  435,  81  NW 
372;  Great  Northern  R.  Co.  v.  Boge, 
(Tex.  Civ.  A.)  169  SW  1098  [cit  Cyc]. 

24.  Donlon  v.  Southern  Pac.  Co., 
151  Cal.  763,  91  P  603,  11  LRANS 
811.  12  AnnCas  1118  and  note;  Berry 
v.  Chicago,  etc.,  R.  Co.,  24  S.  D.  611, 
124    NW   859. 

SB.  Donlon  v.  Southern  Pac.  Co., 
151  Cal.  763,  91  P-603,  11  L.RANS 
811,  12  AnnCas  1118. 

Application  to  Interstate  shipments 
see  supra  |  172. 

S6.  Blackwell  Milling,  etc.,  Co.  v. 
Western  Union  Tel.  Co.,  17  Okl.  376, 
89  P  235,  10  AnnCas  855. 

27.  U.  S. — Santa  Pe,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  228  U.  S. 
177,  33  SCt  474,  67  L.  ed.  787;  Penn- 
sylvania R.  Co.  v.  Hughes,  191  U.  S. 
477.  24  SCt  132.  48  L.  ed.   268. 

Ga. — Adams  Express  Co.  v.  Melll- 
champ,  138  Ga.  443,  75  SE  696,  Ann 
Casl913D   976  and   note. 

Mo. — Sims  v.  Missouri  Pac.  R.  Co., 
177  Mo.  A.  18.  163  SW  276. 

Nebr. — Miller  v.  Chicago,  etc.,  R. 
Co.,  86  Nebr.   458,  123   NW  449. 

N.  Y. — Ferrari  v.  New  York  Cent., 
etc.,  R.  Co.,  162  App.  Div.  6,  147  NYS 
376. 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co..  160  N.  C.  216, 
76    SE    613. 

S.  C. — Gilllland  v.  Southern  R.  Co., 
85  S.  C.  26,  67  SE  20,  137  AmSR  861, 
27   LRANS   1106. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Core, 
(Civ.  A.)  176  SW  778;  International, 
etc.,  R.  Co.  v.  Vandeventer,  48  Tex. 
Civ.  A.  366,  107  SW  660;  San  An- 
tonio, etc.,  R  Co.  v.  Dolan,  (Civ.  A.) 

'  Digitized  by  VjOOQ  IC 


162     [10  C.  J.] 


CARRIERS 


[§§  206-207 


affects  this  rule.28  Indeed  it  is  declared  by  the 
supreme  court  of  the  United  States  that  the  pro- 
vision of  the  Carmack  amendment  making  the  initial 
carrier  liable  to  the  holder  of  a  shipping  receipt  for 
any  loss  or  damage  caused  by  it  or  by  any  con- 
necting carrier,  and  that  no  contract,  receipt,  rale, 
or  regulation  'shall  exempt  such  a  common  carrier 
from  the  liability  hereby  imposed  is  "a  statutory 
declaration  that  a  contract  of  exemption  from  lia- 
bility for  negligence  is  against  public  policy  and 
void. ' '  w  Under  the  Carmack  amendment  an  agree- 
ment to  release  a  carrier  for  part  of  a  loss  due  to 
negligence  is  no  more  valid  than  one  by  which  there 
is  a  complete  exemption.80 

[$  207]  (2)  Bale  in  England.  Prior  to  the  Canal 
and  Traffic  Act  of  1854,  it  seems  to  have  been  the 
law  that  a  carrier  might,  by  a  special  notice,  make 
a  contract  limiting  its  responsibility  for  loss  or 
injury,  even  though  caused  by  gross  negligence, 
misconduct,  or  fraud  on  the  part  of  itself  or  its 
servants.81  In  1854  the  Railway  and  Canal  Traffic 
Act  was  passed,  because  it  was  thought  that  the 
carriers  were  seeking  to  evade  altogether  the  salu- 
tary policy  of  the  common  law.32  The  provisions  of 
this  statute  are  to  the  effect  that  every  company 
shall  be  liable  for  the  loss  of  any  goods,  in  the  re- 
ceiving, forwarding,  or  delivery  thereof,  occasioned 
by  the  neglect  or  default  of  such  company  or  its 
agents,  notwithstanding  any  notice,  condition,  or 
declaration  in  anywise  limiting  such  liability.88  It 
has  been  held  that  nothing  in  tie  statute  under  con- 
sideration   prevents    the    carrier    from    making    a 


special  contract  limiting  its  liability  for  loss  or 
injury  due  to  the  ordinary  negligence  of  itself  or 
its  servants." 

Requisites  and  construction  of  contracts  limiting 
liability.  Under  the  provisions  of  the  statute,  in 
order  to  render  valid  a  limitation  of  the  carrier's 
liability  for  loss  or  injury,  due  to  its  own  or  its 
servant's  negligence,  there  must  be  a  contract  in 
writing  signed  by  the  shipper  or  his  agent,  and  the 
contract  must  be  reasonable.85  This  principle  has 
been  held  to  apply  even  in  respect  to  goods  which 
the  carrier  is  under  no  obligation  to  transport.3* 
An  exemption  from  liability  in  general  terms  does 
not  exempt  the  carrier  from  liability  for  loss  or 
injury  due  to  the  negligence  of  its  servants.8'  A 
contract  stipulating  for  exemption  from  liability 
for  the  willful  misconduct  of  the  carrier's  servants 
is  unreasonable  and  invalid.88 

Severance  of  conditions.  It  was  at  first  ques- 
tioned whether  a  condition,  or  a  set  of  conditions, 
might  be  severed  so  as  to  allow  it  to  be  good  in 
part  and  bad  as  to  the  remainder;89  bnt  later  it 
was  held  that,  under  the  Railway  and  Canal  Traffic 
Act,  if  any  part  of  a  set  of  conditions  was  not  just 
and  reasonable,  the  whole  would  fail.40  This  ruling, 
however,  was  afterward  reversed,  and  the  doctrine 
finally  established  that  the  matter  was  to  be  deter- 
mined according  to  the  character  of  the  conditions, 
whether  they  were  interdependent  or  whether  each 
stood  alone;  in  the  latter  class  of  cases,  the  con- 
ditions are  separable  and  one  may  fail  without 
affecting  the  others.41 


88.  U.  S. — Missouri,  etc.,  R.  Co. 
v.  Harriman,  227  U.  S.  657,  33  SCt 
897.  67  L.  ed.  690:  Adams  Express  Co. 
v.  Cronlnger,  226  U.  S.  491,  33  SCt 
148,  67  L.  ed.  314,  44  LRANS  267  and 
note-  Pennsylvania  R.  Co.  v.  Hughes, 
191  U.  8.  477,  24  SCt  132,  48.  L.  ed. 
268. 

Ga. — Adams  Express  Co.  v.  Melli- 
charap.  138  Ga.  443,  76  SE  696,  Ann 
Casl913D  976. 

Md. — New  York,  etc.,  R.  Co.  v. 
Peninsula  Produce  Exch.,  122  Md. 
216.  89  A  433. 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co.,  160  N.  C:  215, 
76    SE   613. 

Pa. — Wright  v.  Adams  Express  Co.. 
43  Pa.  Super.  53  [aff  230  Pa.  635,  79 
A  760]:  Wright  v.  Adams  Express 
Co.,  43  Pa.  Super.  40  [aft*  230  Pa.  635, 
79  A  760]. 

29.  Kansas  City  Southern  R.  Co. 
v.  Carl,  227  U.  S.  639.  33  SCt  891, 
67  L.  ed.  683;  Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491.  33  SCt  148. 
67.  L.  ed.  314,  44  LRANS  267.  But 
see  U.  S.  Horse  Shoe  Co.  v.  American 
Express  Co.,  250  Pa.  6.27,  632,  95  A 
706  (in  which  the  court  said,  citing 
Adams  Express  Co.  v.  Cronlnger, 
supra,  "A  common  carrier  may  limit 
Its  liability  on  Interstate  shipments 
even  as  against  its  own  negligence"). 

80.  Kansas  City  Southern  R.  Co. 
v.  Carl,  227  U.  S.  639,  33  SCt  391.  67 
L.  ed.  683.     See  also  supra  t  199. 

31.  Peek  v.  North  Staffordshire  R. 
Co..  10  H.  L.  Cas.  473.  11  Reprint 
1109,  5  ERC  286  (the  leading  case): 
Compania  la  Flecha  v.  Brauer,  168 
U.    S.    104,    18    SCt    12,    42    L.    ed.    398. 

33.  Peek  v.  North  Staffordshire  R. 
Co..  10  H.  L.  Cas.  473,  11  Reprint 
1109,   5  ERC   286. 

33.  English  Railway  and  Canal 
Traffic  Act    (1854)    §   7. 

34.  Forder  v.  Great  Western  R. 
Co..  [1905]  2  K.  B.  532;  Beal  v. 
South  Devon  R.  Co.,  3  H.  &  C.  337; 
Great  Western  R.  Co.  v.  Glenister,  29 
L.  T.  Rep.  N.  S.  4  22.  See  also  Hoare 
v.  Great  Western  Ji.. Co.,  37  L.  T.  Rep. 
N.   S.   186    (recognizing  the  rule). 

85.  Wilkinson  v.  Lancashire,  etc., 
R.  Co.,  [1907]  2  K.  B.  222;  Robinson 
v.  London,  etc.,  R.  Co.,  19  C.  B.  N.  S. 


51,  115  ECL  61.  144  Reprint  704; 
Aldridge  v.  Great  Western  R.  Co., 
15  C.  B.  N.  S.  582,  109  ECL  582.  143 
Reprint  913;  Beal  v.  South  Devon  R. 
Co.,  3  H.  &  C.  337;  Peek  v.  North 
Staffordshire  R,  Co.,  10  H.  L.  Cas. 
473,  11  Reprint  1109,  5  ERC  286. 

88.  Wilkinson  v.  Lancashire,  etc., 
R.  Co.,   [1907]    2  K.  B.   222. 

37.  Price  v.  Union  Lighterage  Co., 
[1904]    1   K.   B.   412. 

38.  Ronan  v.  Midland  R.  Co.,  L.  R. 
14  Ir.  167.  See  also  cases  cited  Infra 
this  note.  But  compare  Shaw  v. 
Great  Western  R.  Co.,  [1894]  1  Q.  B. 
373  (holding  that  a  limitation  of  lia- 
bility Is  valid  as  to  wrongful  acts 
of  servants  outside  the  scope  of  their 
authority). 

[a]  Willful  misconduct  (1)  in  a 
cause  exempting  the  carrier  for  loss 
or  injury,  except  on  proof  that  it 
arose  from  willful  misconduct  of  the 
carriers'  servants,  means  misconduct 
to  which  the  will  Is  party  as  contra- 
distinguished from  accidents,  la  far 
beyond  any  negligence,  even  though 
gross  or  culpable,  and  assumes  that 
a  person  willfully  misconducts  him- 
self knowing  and  appreciating  that 
it  Is  wrong  conduct  on  his  part.  In 
the  existing  circumstances,  to  do  or 
to  fail  or  omit  to  do  (as  the  case 
may  be)  a  particular  thing,  and  yet 
intentionally  does,  or  falls,  or  oirits 
to  do  it,  or  persists  In  the  act,  fail- 
ure, or  omission  regardless  of  conse- 
quences. Forder  v.  Great  Western 
R.  Co.,  [1906]  2K.B.  532.  (2)  Where 
a  railway  company  carries  at  alter- 
native rates,  the  higher  rate  at  its 
own  risk,  and  the  lower  rate  at  the 
owner's  risk,  except  from  liability 
arising  from  the  willful  misconduct 
of  the  company's  servants,  an  Injury 
is  not  caused  by  such  misconduct, 
where  the  company's  servants  pack 
cheeses  In  such  a  manner  that  during 
their  transit  they  are  damaged,  if 
the  servants  did  not  know  that  dam- 
age would  result  from  the  packing 
or  the  cheeses  In  such  a  manner. 
Lewis  v.  Great  Western  R.  Co.,  3  Q. 
B.  D.  195.  (3)  A  parcel  of  sheep- 
skins which  had  been  delivered  by 
plaintiff  to  defendants,  for  carriage 
from  Paddlngton  to  Winchester,  ar- 


rived at  Its  destination  in  a  damaged 
condition  owing  to  the  skins  having 
been  packed  In  a  truck  with  wood 
chips  which  had  become  entangled 
In  the  wool.  Plaintiff  wrote  to  the 
station  master  at  Winchester  com- 
plaining of  the  damage,  and  asking 
him  to  communicate  with  the  au- 
thorities at  Paddlngton  to  prevent  a 
recurrence  of  the  injury,  as  further 
consignments  of  sheepskins  were  ex- 
pected to  be  sent  off  from  thence 
shortly.  He  received  a  reply  saying: 
"I  have  asked  our  Paddlngton  people 
not  to  use  the  kind  of  litter  yon 
object  to  In  the  future."  Subse- 
quently, plaintiff  sent  a  second  parcel 
of  sheepskins  from  Paddlngton  to 
Winchester  on  the  terms  of  an  "own- 
er's risk"  note,  whereby  he  relieved 
defendants  from  liability  fpr  damage 
except  on  proof  that  It  arose  from 
willful  misconduct  on  the  part  of 
defendants'  servants.  This  parcel, 
like  the  first,  arrived  damaged  from 
being  put  into  trucks  containing 
wood  chips.  In  an  action  to  recover 
for  the  damage  to  the  second  parcel 
it  was  held  that,  in  the  absence  of 
proof  that  the  persons  who  actually 
loaded  the  goods  in  the  trucks,  or 
who  superintended  their  loading,  had 
notice  that  the  mode  of  packing  em- 
ployed was  likely  to  be  Injurious  to 
the  goods,  there  was  no  evidence  of 
willful  misconduct  on  the  part  of 
defendants'  servants,  the  mere  fact 
that  some  other  official  of  defendants 
had  had  notice  was  not  sufficient. 
Forder  v.  Great  Western  R.  Co.. 
[1905]    2   K.    B.    532. 

39.  Rooth  v.  Northeastern  R.  Co., 
L.  R.  2  Exch.  178. 

40.  Klrby  v.  Great  Western  R. 
Co..  18  L.  T.  Rep.  N.  S.  658. 

41.  London,  etc.,  R.  Co.  v.  Dun- 
ham, 26  L.  J.  C.  P.  25,  33  (where 
Jervis,  C.  J.,  said:  "I  think  we  are 
bound  to  look  at  the  particular  mat- 
ters that  are  relied  on  to  see  if  they 
are  Just  and  reasonable;  and  we  are 
not  entitled,  as  Mr.  Honyman  con- 
tended, to  look  through  the  whole  of 
the  regulations,  some  of  which  are 
not  relied  on  in  this  case,  to  see  if 
any  of  them  can  be  considered  unjust 
or   unreasonable"). 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  208-209]  CARRIERS 

[,  208]  (3)  Rule  in  Canada.  Prior  to  any  specific 
legislation  on  the  subject  it  seems  to  have  been  the 
rule  in  Canada  that  the  carrier  might  limit  its  lia- 
bility against  loss  or  injury  caused  by  its  negligence 
or  that  of  its  servants,  and  that  too,  whether  such 
negligence  was  ordinary42  or  gross.*3  But  the  Can- 
ada Consolidated  Railway  Act  of  1879,"  which  is 
modeled  on  the  English  Railway  and  Canal  Traffic 
Act,  the  provisions  of  which  are  set  out  in  the  pre- 
ceding section,  provides  that  the  party  aggrieved  by 
a  neglect  or  refusal  shall  have  an  action  therefor 
against  the  company,  from  which  action  the  com- 
pany shall  not  be  relieved  by  any  notice,  condition, 
or  declaration,  if  the  damage  arises  from  any  negli- 
gence or  omission  of  the  company  or  of  its  servants. 
In  construing  this  provision,  the  supreme  court  of 
Canada  (by  a  divided  court)  held  that  its  effect  was 
to  prohibit  the  carrier  from  contracting  against  lia- 
bility for  loss  or  injury  due  to  its  negligence  or 
that  of  its  servants,  9  and  this  view  was  followed 
by  the  Ontario  courts,48  and  by  the  court  of  last 
resort  of  Manitoba,47  although  the  contrary  doctrine 
seems  inferable  from  a  decision  in  Alberta  holding 
that  a  contract  exempting  the  carrier  from  all  lia- 
bility for  injuries  to  live  stock,  except  such  as  might 
arise  from  a  collision,  and  providing  that  in  no  case 
is  the  carrier  responsible  for  any  amount  exceeding 
certain  small  sums  named,  has  no  application  to  a 
collision  occurring,  not  by  negligence,  but  by  rea- 
son of  the  willful  contravention  of  a  prohibitory 
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statute.4*  The  construction  of  the  supreme  court 
of  Canada  is  in  direct  conflict  with  that  given  the 
statute  on  which  it  was  modeled,  by  the  court  of 
last  resort  in  England.4*  So  it  was  held  in  Ontario 
that  this  statute  has  no  application*  to  a  railway 
company  situated  in  a  foreign  country,  although 
operated  by  a  company  incorporated  by,  or  under 
the  authority  of,  the  parliament  of  Canada.110  And 
by  the  supreme  court  of  Canada  it  has  been  held 
that,  inasmuch  as  a  common  carrier  is  not  bound  jto 
carry  goods  beyond  the  terminus  of  its  own  line, 
there  is  nothing  in  the  Consolidated  Railway  Act 
which  prevents  a  railroad  company  from  restricting 
its  liability  for  negligence  in  respect  to  the  goods 
after  they  had  left  its  own  line.51  In  a  subsequent 
decision  by  the  supreme  court  of  Canada,  it  was 
held,  without  adverting  to  the  statute  under  con- 
sideration, or  to  the  English  statute,  or, to  the  con- 
struction placed  on  them  by  the  highest  English  and 
Canadian  courts,  that  there'  was  nothing  in  the  stat- 
utes or  in  the  public  policy  of  the  province  of 
Quebec  to  prevent  a  carrier  from  limiting  its  lia- 
bility against  loss  or  negligence  caused  by  the 
neglect  of  its  servants.52 

IS  209]  b.  In  Oaae  of  Loss  by  Fire.  In  accord- 
ance with  the  general  rule,"  it  is  well  settled  that 
a  contract  exempting  the  carrier  from  liability  for 
loss  or  damage  by  fire,  not  due  to  the  carrier's  neg- 
ligence, is  valid,54  provided  a  reduced  rate  or  other 


4L  O'Rorke  v.  Great  Western  R. 
Co..  23  U.  C.  Q.  B.  427. 

48.  Fair  v.  Great  Western  R  Co., 
IS  U.  C.  Q.  B.  534;  Hamilton  v.  Grand 
Trunk  R  Co..  23  U.  C.  Q.  B.  600. 

44.     Act   (1879)  I  25  subs  4. 

46.  Grand  Trunk  R  Co.  v.  Vogel, 
11  Can.  8.  C.  812. 

4*.  St.  Mary's  Creamery  Co.  v. 
Grand  Trunk  R.  Co.,  8  Ont.  L.  1. 

[a]  lUdnotJ  rate  as  eoaslderatioa. 
—A.  railway  company  Is  liable  for 
damages  to  goods,  resulting;  from 
negligence,  even  though  the  shippers 
of  the  goods  agree,  in  consideration 
of  the  allowance  of  a  reduced  rate  of 
freight,  not  to  hold  the  company 
liable.  Cor  ban  v.  Canadian  Pac.  R. 
Co..  23   Ont.  A.   115. 

47.  Ferris  v.  Canadian  Northern 
R.  Co.,  15  Man.  134  (where  the  court 
said:  "When  it  clearly  appears  that 
the  loss  of  goods  shipped  by  railway 
must  have  been  caused  by  the  negli- 
gence or  omission  of  the  railway  com- 
pany or  its  servants,  the  company  is 
precluded  by  sub-section  3  of  section 
148  of  the  Railway  Act,  1888,  from 
relying  on  a  condition  of  the  bill  of 
lading  exempting  it  from  liability  for 
any  deficiency  in  weight  or  measure- 
ment"). 

48.  Rise  v.  Canadian  Pac.  R  Co., 
(Alta.)  14  WestLR  635  (unlawfully 
running  train  on  Sunday). 

40.     See  supra  {  207.    . 

80.  Macdonald  v.  Grand  Trunk  R. 
Co..  31  Ont.  683. 

51.  Grand  Trunk  R.  Co.  v.  Mc- 
Millan, 16  Can.  S.  C.  543  [dlst  Grand 
Trunk  R.  Co.  v.  Vogel,  11  Can.  8.  C. 
6121. 

53.  Glengoll  SS.  Co.  v.  Pllkington, 
28  Can.  S.  C.  146.  Compare  Drain- 
ville  v.  Canadian  Pac.  R.  Co.,  22  Que. 
Super.  480  (holding  that  a  .carrier 
cannot  stipulate  that,  by  reason  of 
the  tariff  or  charges  for  the  transport 
of  goods  being  reduced,  he  shall  not 
be  responsible  for  damages  which 
may  be  caused  to  the  goods  carried 
by  the  fault  or  negligence  of  his 
servants,  but  when  such  a  stipula- 
tion has  been  made,  the  owner  of 
the  goods  damaged  in  conveyance  has 
to  prove  that  the  damage  was  caused 
by  such  fault  or  negligence). 

53.  See  supra  ]  195. 

54.  U.  S. — Arthur  v.  Texas,  etc., 
R.  Co.,  204  V.  8.  505,  27  SCt  838,  61 
L  ed.  690:  Charnock  v.  Texas,  etc., 
R.  Co.,  104  V.  S.  432.  24  SCt  671,  48 


L  ed.  1057;  Cau  v.  Texas,  etc.,  R.  Co., 
194  U.  S.  427,  24  SCt  663.  48  L.  ed. 
1053  tatt  113  Fed.  91,  51  CCA  761; 
New  York  Cent.  R  Co.  v.  Lockwood, 
17  Wall.  357.  21  L.  ed.  627;  York  Mfg. 
Co.  v.  Illinois  Cent.  R.  Co..  3  Wall. 
107,  18  L.  ed.  170;  The  Nutmeg  State, 
108  Fed.  797;  Hall  v.  Pennsylvania 
R.  Co.,  1  Fed.  226;  Van  Schaak  v. 
Northern  Transp.  Co.,  28  F.  Cas.  No. 
16,876,  3  Biss.  394. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Burton,  165  Ala.  425,  61  §  643;  Louis- 
ville, etc..  R.  Co.  v.  Oden,  80  Ala.  38. 

Ark. — Little  Rock,  etc.,  R,  Co.  v. 
Talbot,  39  Ark.  623. 

Ga. — Canby  v.  Merchants',  etc, 
Transp.  Co..  16  Ga.  A.  362,  86  BE  361. 

III. — Baltimore,  etc.,  R.  Co.  v.  Craw- 
ford, 66  111.  A.  118. 

Ind. — Reld  v.  Evanaville,  etc.,  R. 
Co.,  10  Ind.  A.  385.  85  NE  703,  58  Am 
SR  391;  Indianapolis,  etc..  R.  Co.  v. 
Forsythe.  4  Ind.  A.  326,  29  NE  1138. 

La. — Levy  v.  Pontchartraln  R.  Co., 
28  La.  Ann.  477;  New  Orleans  Mut. 
Ins.  Co.  v.  New  Orleans,  etc.,  R.  Co., 
20  La.  Ann.  302;  Oakey  v.  Gordon,  7 
La.  Ann.  285. 

Mass. — Hoadley  v.  Northern 
Transp.  Co.,  115  Mass.  304,  16  AmR 
106. 

Mich. — Smith  v.  American  Express 
Co.,  108  Mich.  572.  66  NW  479. 

Miss. — Anderson  v.  Mobile,  etc,  R. 
Co..  38  S  661;  Newberger  Cotton  Co. 
v.  Illinois  Cent.  R.  Co.,  76  Miss.  308, 
23  S  186. 

Mo. — Levering  v.  Union  Transp., 
etc.,  Co.,  42  Mo.  88,  97  AmD  320. 

N.  H. — Rand  v.  Merchants'  Dis- 
patch Transp.  Co.,  59  N.  H  868. 

N.  J.— Johnson  v.  West  Jersey,  etc., 
R.  Co.,  78  N.  J.  L.  529,  74  A  496.  138 
AmSR  625,  20  AnnCas  228   [cit  Cyc" 
Michaels   v.    Adams   Express   Co.,    ' 
N.  J.  L.  41,  59  A  142. 

N.  T. — New  York  Cent.,  etc..  R  Co. 
v.  Standard  Oil  Co.,  87  N.  Y.  486; 
Germanla  F.  Ins.  Co.  v.  Memphis,  etc., 
R.  Co.,  72  N.  Y.  90,  28  AmR  118;  Van 
Akin  v.  Erie  R  Co.,  92  App.  Div.  23, 
87  NYS  871;  Parsons  v.  Monteath,  13 
Barb.  353. 

N.  C. — Hornthal  v.  Roanoke,  etc. 
Steamboat  Co.,  107  N.  C.  76,  11  SE 
1049. 

Pa. — Colton  v.  Cleveland,  etc.,  R 
Co.,  67  Pa.  211,  6  AmR  424. 

Tenn. — Dillard  v.  Louisville,  etc., 
R.  Co.,  2  Lea  238. 


* 


Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Ray.  (Civ.  A)  127  SW  281 
(interstate  shipment). 

Vt. — Davis  v.  Central  Vecmont  R 
Co.,  66  Vt.  290.  29  A  313,  44  AmSR 
862. 

Wis. — Schaller  v.  Chicago,  etc.,  R. 
Co..  97  Wis.  31,  71  NW  1042. 

Eng.— Peek  v.  North  Staffordshire 
R.  Co.,  10  H.  L.  Cas.  473.  11  Reprint 
1109,  5  ERC  286. 

Ont. — McMorrln  v.  Canadian  Pac. 
R.  Co.,  1  Ont  L.  661. 

See  Swindler  v.  Hllllard.  31  S.  C. 
L.  286,  46  AmD  732. 

[a]  Where  a  shipping  receipt  was 
stamped  "at  owner's  risk  of,  are,'' 
the  carrier  was  not  liable  for  the  loss 
of  the  goods  by  Are  while  In  his 
possession,  If  the  persons  In  charge 
of  the  train  took  all  reasonable  pre- 
cautions In  the  management  and  con- 
duct of  the  train,  and  If  the  car 
containing  the  goods  was  reasonably 
tight  and  suitable  for  their  trans- 
portation. Levering  v.  Union  Transp., 
etc.,  Co.,  42  Mo.  88.  97  AmD  320. 

[bl  The  Interstate  Oommtroe  Aot 
of  Febr.  4,  1887  (24  U.  S.  St.  at  L. 
386  c  104  I  20),  providing  that  any 
common  carrier  receiving  property 
for  Interstate  transportation  shall 
issue  a  bill  of  lading  therefor,  and 
shall  be  liable  to  the  lawful  holder 
thereof  for  any  loss  or  damage  to 
such  property  caused  by  It,  or  by  any 
connecting  carrier;  and  that  no  con- 
tract shall  exempt  such  carrier  from 
the  liability  thereby  Imposed,  does 
not  prevent  a  carrier  from  exempt- 
ing Itself  from  liability  for  the  loss 
of  goods  destroyed  by  fire  which  is 
not  attributable  to  the  carrier's  neg- 
ligence,— since  the  restriction  on  ex- 
emption is  limited  to  the  liability 
Imposed  by  the  statute,  which  is  a 
liability  for  a  loss  caused  by  the 
carrier  or  a  connecting  carrier;  Cen- 
tral of  Georgia  R.  Co.  v.  Patterson, 
12  Ala.  A.  369,  68  S  513. 

tc]  Contract  not  exempting  for 
loss  by  fire. — A  carrier  remains  li- 
able, as  at  common  law,  for  a  loss 
of  cotton  by  fire  while  In  its  posses- 
sion, although  it  was  "ready  for  de- 
livery" to  the  next  carrier,  or  was 
awaiting  further  conveyance,  within 
the  meaning  of  the  clauses  in  the 
bill  of  lading  modifying  its  common- 
law  liability  for  the  loss  of  goods 
under  such  circumstances,  where 
such  bill  of  lading  also  declares  that 
■  Digitized  by  VjVJUvIt. 


164    [10  C.  J.] 


CARRIERS 


[§§  209-210 


consideration  is  given  to  the  shipper.58  In  accord- 
ance with  the  rule  elsewhere  announced,56  such  a 
limitation  is  of  course  invalid  in  the  absence  of 
consideration.57  However,  the  limitation  of  liabil- 
ity for  loss  by  fire  has  no  application  where  the 
goods  were  stolen  and  the  cars  afterward  burned 
to  conceal  the  crime.58  And  a  provision  in  a  con- 
tract of  shipment  exempting  the  carrier  from  lia- 
bility for  loss  by  fire  not  caused  by  its  own  negli- 
gence or  that  of  its  servants  may  be  waived.59 

Loss  due  to  negligence.  A  contract  exempting  the 
carrier  from  loss  or  damage  by  fire  from  any  cause 
whatsoever  is  invalid  as  contrary  to  public  policy 
in  so  far  as  it  attempts  to  exempt  the  carrier  from 
liability  for  loss  resulting  from  fire  caused  by  the 
negligence  of  the  carrier's  agents  or  servants;"0 
and  a  provision  in  the  shipping  contract  which 
exempts  the  carrier  from  liability  for  loss  by  fire 
bas  no  application  where  goods  are  lost  by  fire  due 
to  the  carrier's  own  negligence.61 

[4  210]  c.  Injuries  to  Live  Stock.  The  excep- 
tional nature  of  the  property  and  of  the  loss  or 
damage  which  may  result  during  its  transportation 


are  held  to  justify  a  contract  by  a  carrier  of  live 
stock  limiting  its  liability,  except  for  such  loss  or 
damage  as  may  result  from  its  own  negligence  or 
from  that  of  its  agents  or  servants,**  provided  the 
exemption  is  based  on  a  sufficient  consideration, 
such  as  a  reduced  rate  or  the  like.83  Thus  the 
carrier  may  by  contract  stipulate  against  liability 
for  loss  or  injury  to  animals  caused  by  inherent 
viciousness  or  fright,  as  a  result  of  which  they  may 
injure  themselves  or  each  other;8*  for  injuries  sus- 
tained by  animals  in  loading  and  unloading,*5  or 
from  overloading,**  where  by  the  contract  of  ship- 
ment the  duty  of  loading  and  unloading  is  imposed 
on  the  carrier;  for  injuries  due  to  suffocation  and 
heating,*7  want  of  bedding,*8  fire,**  or  for  the  risk 
of  loss  or  damage  caused  by  delay.70  So  a  form  of 
limitation  of  common  occurrence,  and  one  which 
has  been  uniformly  upheld  by  the  courts  in  the 
absence  of  statutory  or  constitutional  prohibition, 
is  that  which  imposes  on  the  shipper  the  obligation 
to  feed  and  water  live  stock  during  transporta- 
tion.71 And  the  carrier  and  the  shipper  may  make 
an  agreement  as  to  the  value  of  live  stock  shipped 


"cotton  Is  excepted  from  any  clause 
herein  on  the  subject  of  Are,  and  the 
carrier  shall  be  liable  as  at  common 
law  for  loss  or  damage  of  cotton  by 
Are,"  since  this  specific  clause  takes 
effect  to  the  exclusion  of  general 
clauses  containing  matters  of  general 
exemption.  Texas,  etc.,  R.  Co.  v. 
Callendar,  98  Fed.  638.  39  CCA  164 
[aft  183  U.  S.  632.  22  SCt  267,  46  L. 
ed.  863]. 

SB.  Baltimore,  etc.,  R.  Co.  v.  Craw- 
ford. 66  111.  A.  113;  McFadden  v.  Mis- 
souri Pac.  R.  Co.,  92  Mo.  343,  4  SW 
689,  1  AmSR  721;  Scott  County  Mill- 
ing Co.  v.  St  Louis,  etc.,  R.  Co.,  127 
Mo.  A.  80,  104  SW  924. 

66.  See  supra  I  190. 

67.  McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  343,  4  SW  689,  1  AmSR 
721;  Scott  County  Milling  Co.  v.  St. 
Louis,  etc.  R.  Co.,  127  Mo.  A.  80.  104 
SW  924. 

68.  Merchants'  Dispatch  Transp. 
Co.  v.  Hosklns,  41  SW  31,  44  SW  362, 
19  KyL  799. 

69.'    See  infra  J  246. 

80.  Garvan  v.  New  York  Cent., 
etc.,  R.  Co.,  210  Mass.  276,  96  NE 
717;  Bernard  v.  Adams  Express  Co., 
205  Mass.  254,  91  NE  325,  28  LRANS 
293.  18  AnnCas  351. 

81.  Erie  R.  Co.  v.  Star.  etc..  Mill- 
ing Co.,  162  Fed.  879.  89  CCA  669. 

62.  Ala. — Louisville,  etc..  R.  Co.  v. 
Smitha,  146  Ala.  686,  40  S  117;  Louis- 
ville, etc.,  R.  Co.  v.  Grant,  99  Ala. 
325,  13  S  599;  Alabama  Great  South- 
ern R.  Co.  v.  Thomas.  89  Ala.  294,  7 
S  762,  18  AmSR  119;  East  Tennessee, 
etc.,  R.  Co.  v.  Johnston,  76  Ala.  696, 
51  AraH  489;  South,  etc.,  Alabama  R. 
Co.  v.  Henlein,  62  Ala.  606,  23  AmR 
678. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Jones.  93  Ark.  537,  125  SW  1025,  137 
AmSR  99;  St.  Louis  R.  Co.  v.  Butler. 
82  Ark.  469,  102  SW  378. 

Conn. — Candee  v.  New  York,  etc., 
R.  Co.,  73  Conn.  667.  49  A  17. 

Del. — Klalr  v.  Philadelphia,  etc,  R. 
Co.,  26  Del.  274.  78  A  1085. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Hinley-Stephens  Co..  64  Fla.  775,  60 
S  749.  AnnCasl914B  999;  Atlantic 
Coast  Line  R.  Co.  v.  Dexter,  50  Fla. 
180.  39  S  634.  Ill  AmSR  116. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Hurst.  113  Ga.  1006,  39  BE  476. 

111. — Illinois  Cent.  R.  Co.  v.  Adams. 
42  111.  474,  92  AmD  85;  Illinois,  etc., 
R.  Co.  v.  Morrison.  19  111.  136. 

Ky.— Illinois  Cent.  R.  Co.  v.  Holt. 
92  SW  540.  29  KyL  135;  Louisville. 
etc..  R.  Co.   v.  Crosier,  18  KyL  175. 

La. — Stmma  v.  New  Orleans,  etc., 
R.  Co..  122  La.  268,  47  S  602;  Teutch 
v.  Louisville,  etc.,  R.  Co.,  6  La.  A. 
(Orleans)  82. 

Miss. — Johnson  v.  Alabama,  etc.,  R. 


Co.,  69  Miss.  191,  11  S  104,  30  AmSR 
534. 

Mo. — St.  Louis,  etc.,  R.  Co.  v. 
Cleary.  77  Mo.  624.  46  AmR  13. 

N.  J. — Lewis  v.  Pennsylvania  R. 
Co.,  70  N.  J.  L.  132,  56  A  128  [alt  71 
N.  J.  L.  339,  69  A  11171. 

N.  Y. — Stelger  v.  Erie  R.  Co.,  5  Hun 
345. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Cope- 
land.  23  Okl.  837,  102  P  104. 

Va. — Adams  Express  Co.  v.  Scott, 
113  Va.  1.  73  SE  450.  AnnCasl913D 
972;  Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.    (67  Va.)   328. 

Wis. — Morrison  v.  Phillips,  etc., 
Constr.  Co.,  44  Wis.  405,  28  AmR  599; 
Betts  v.  Farmers'  L.  &  T.  Co.,  21  Wis. 
80.91  AmD  460. 

Eng. — McCance  v.  London,  etc.,  R. 
Co..  3  H.  A  C.   343. 

[a]  Xn  Georgia  a  carrier  of  live 
stock  may,  by  a  special  contract,  ex- 
empt himself  from  liability  for  In- 
juries to  stock  arising  from  named 
causes,  and  may  stipulate  for  liabil- 
ity only  In  the  event  of  damages  by 
the  gross  negligence  of  Its  servants. 
Ragsdale  v.  Southern  R.  Co.,  119  Ga. 
627,  46  SE  832   [foil  Central  of  Geor- 

fla  R.  Co.  v.  James,  117  Ga.  832,  45 
E  223;  Williams  v.  Central  of  Geor- 
gia R.  Co.,  117  Ga.  830,  43  SE  9801 
(injuries  caused  by  viciousness  of 
animal  or  defect  in  car);  Cooper  v. 
Raleigh,  etc.,  R.  Co.,  110  Ga.  669.  36 
SE  240;  Georgia  R..  etc.,  Co.  v.  Reld. 
91  Ga.  377,  17  SE  934;  Cincinnati  R. 
Co.  v.  DIsbrow,  76  Ga.  263;  Central 
R.  Co.  v.  Bryant,  73  Ga.  722;  Georgia 
R.  Co.  v.  Spears,  66  Ga.  485,  42  AmR 
81;  Georgia  Southern,  etc,  R.  Co.  v. 
Greer,  2  Ga.  A.  616.  68  SE  782.   ' 

[b]  Constitutional  prohibition 
against  .limitation  of  liability. — 
Under  Const,  t  196,  forbidding  com- 
mon carriers  to  contract  away  their 
common-law  liability,  a  contract  pro- 
viding for  the  release  and  discharge 
of  a  carrier  from  all  liability  for  the 
loss  of  dogs,  unless  caused  by  the 
negligence  of  the  agents  or  employees 
of  the  carrier,  and  restricting  the 
carrier's  liability  to  twenty-five  dol- 
lars on  account  of  the  loss  of  any 
dog.  is  invalid.  Adams  Express  Co. 
v.  Walker.  119  Ky.  121,  83  SW  106, 
26  KyL  1025,  67  LRA  412.  And  see 
generally  supra  IS  170-178. 

[c]  In  Newfoundland  It  has  been 
held  that,  where  live  stock  Is  deliv- 
ered to  a  railroad  company  for  car- 
riage It  may  protect  itself  from  loss 
arising  from  its  own  negligence,  and 
may  provide  In  the  contract  of  car- 
riage that  the  owner  shall  take  on 
himself  all  risk  of  conveyance.  Gar- 
land v.  Reld  Newfoundland  Co.,  7 
Newfoundl.   172. 

63.    Klalr  v.  Philadelphia,  etc,  R. 


Co..  25  Del.  274.  78  A  1088:  Centnl 
of  Georgia  R.  Co.  v.  Glascock.  117 
Ga.  938,  43  SE  981;  Cooper  v.  Raleigh, 
etc.,  R.  Co.,  110  Ga.  669.  36  SE  240. 

[a]  A  recital  that  the  rate  la  a 
reduced  rate  is  prima  facie  evidence 
of  that  fact,  and  the  shipper,  having 
executed  the  contract.  In  the  absence 
of  fraud  or  mistake  alleged.  Is  pre- 
sumed to  have  known  and  consented 
to  its  terms.  St.  Louis,  etc  R.  Co. 
v.  Cavender,  1.70  Ala.  601,  54  S  64. 

Consideration  generally  see  supra 
5  190. 

64.  Ala. — Central  R.,  etc.,  Co.  v.' 
Smitha,  85  Ala,  47,  4  S  708. 

Ga. — Ragsdale  v.  Southern  R.  Co, 
119  Ga.  627,  46  SE  832. 

Ky. — Illinois  Cent.  R.  Co.  v.  Holt. 
92  SW  540,  29  KyL  135. 

Mass. — Squire  v.  New  York  Cent 
R.  Co.,  98   Mass.   239.  93  AmD  162. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Scruggs,  69  Miss.  418.  13  S  698. 

OkT. — St.  Louis,  etc.,  R.  Co.  v.  Cope- 
land.  23  Okl.  837,  102  P  104. 

Tex. — Texas,  etc..  R.  Co.  v.  Davis, 
2  Tex.  A.  Civ.  Caa.  5  191. 

Va. — Virginia,  etc.,  R.  Co.  v.  Sayers, 
76  Gratt.  (87  Va.)  328. 

68.  St.  Louis  Southwestern  R.  Co. 
v.  Butler,  82  Ark.  469,  102  SW  878: 
St.  Louis,  etc.,  R.  Co.  v.  Copeland,  21 
Okl.  837.  102  P  104. 

66.  Mitchell  v.  Georgia  R.  Co.,  61 
Ga.  64  4;  St.  Louis,  etc.,  R.  Co.  v. 
Copeland,  23  Okl.  837.  102  P  104: 
Texas,  etc.,  R.  Co.  v.  Davis.  2  Tex. 
A.  Civ.  Cas.   |  191.      See  also  supra 

1  123. 

67!  Central  R..  etc.,  Co.  v.  Smiths. 
86  Ala.  47.  4  S  708:  Mitchell  v.  Geor- 
gia R.  Co.,  68  Ga.  644;  Georgia  R.  Co. 
v.  Spears.  66  Ga.  485.  42  AmR  81: 
Georgia  R.  Co.  v.  Beatie,  66  Ga.  438, 
42  AmR  75;  Illinois  Cent.  R.  Co.  v. 
Holt.  92  SW  540,  29  KyL  185:  St. 
Louis,  etc.,  R.  Co.  v.  Copeland,  23 
Okl.  837.  102  P  104. 

68.  St.  Louis  Southwestern  R.  Co. 
v.  Butler.  82  Ark.  469,  102  SW  378: 
St.  Louis,  etc.,  R.  Co.  v.  Copeland,  23 
Okl.  837,  102  P  104. 

68.  Mitchell  v.  Georgia  R.  Co.,  68 
Ga.  644;  Texas,  etc.,  R.  Co.  v.  Davis, 

2  Tex.  A.  Civ.  Cas.  i  191.  And  see 
supra  1  209. 

70.  Squire  v.  New  York  Cent  R 
Co.,  98  Mass.   239,  93  AmD  1<2. 

71.  U.  S. — Ormsby  v.  Union  Pac 
R.  Co.,  4  Fed.  706.  2  McCrary  48. 

Ala. — South,  etc.,  R.  Co.  v.  Henlein, 
52  Ala.   606,  23  AmR  678. 

Ga. — Cooper  v.  Raleigh,  etc,  R.  Co, 
110  Ga.  659,  36  SE  240;  Central  R 
Co.  v.  Bryant,  73  Ga.  722;  Georgia  R. 
Co.  v.  Spears,  66  Ga.  485,  42  AmR  81. 

Mo. — St.  Louis,  etc,  R.  Cc  v. 
Cleary,  77  Mo.  634.  46  AmR  13. 

N.  J. — Paul  v.  Pennsylvania  R.  Cc, 
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which  will  bind  the  shipper  and  control  the  amount 
of  his  recovery  in  case  of  loss."  It  may  be  ob- 
served, however,  that'  no  special  contract  is .  neces- 
sary to  protect  the  carrier  from  liability  for  loss 
or  injury  due  to  inherent  viciousness  or  fright." 
[$  211]  d.  Limitation  of  Liability  as  to  Value7*— 
(1)  Agreed  Valuation— (a)  Majority  Rule.  While 
the  rule  is  by  no  means  of  universal  application," 
the  view  sustained  by  the  great  weight  of  authority 


70  N.  J.  L.  442,  67  A  139;  Lewis  v. 
Pennsylvania  R.  Co.,  70  N.  J.  L.  132, 
(6  A  128,  1  AnnCas  156  [art  71  N.  J. 
L.  339.  69  A  1117]. 

Wis. — Morrison  v.  Phillips,  etc., 
Constr.  Co..  44  Wis.  406,  28  AmR  599; 
Betts  v.  Farmers'  L.  &  T.  Co.,  21  Wis. 
10.  91  AmD  460. 

See  also  supra  |  107. 

[a]  Street  of  constitutional  or 
statutory  prohibitions  against  limi- 
tations of  liability.— As  heretofore 
shown,  notwithstanding  constitutional 
and  statutory  provisions  prohibiting 
a  common  carrier  from  limiting;  its 
common-law  liability,  the  weight  of 
1  authority  is  to  the  effect  that  such 
provisions  do  not  prevent  carriers 
from  making  special  contracts  with 
shippers  to  care  for,  water,  and  feed 
their  stock  during  transportation,  al- 
though there  Is  some  authority  which 
is  apparently  to  the  contrary.  See 
supra  I  112. 

78.  Bowrlng  v.  Wabash  R.  Co.,  77 
Ho.  A.    250.     And  see  infra   I   211  et 

I  73.     See  supra  5  149. 

74.  Construction  of  contracts  lim- 
iting- liability  as  to  rains  see  Infra  5 
237. 

75,  See  Infra  5  218. 

78.  U.  S.— Kansas  City  Southern 
R,  Co.  v.  Carl,  227  U.  S.  639,  33  SCt 
191.  57  L.  ed.  683;  Wells  v.  Nelman- 
Harcus  Co..  227  U.  S.  469,  33  SCt  267, 
67  L.  ed.  600;  Chicago,  etc.,  R.  Co.  v. 
Latta,  226  U.  S.  519,  33  SCt  156,  67 
L  ed.  328;  Chicago,  etc.,  R.  Co.  v. 
Miller,   226   U.   S.   613,   33   SCt  155.   67 

I  L.  ed.  323;  Adams  Express  Co.  v. 
Cronlnger.  226  U.  S.  491,  33  SCt  148, 
57  L.  ed.  314,  44  LRANS  257;  Penn- 
sylvania R.  Co.  v.  Hughes,  191  U.  S. 
477.    485,    24    SCt    132,    48    L.   ed.    268; 

i  Primrose  v.  Western  Union  Tel.  Co.. 
154  U.  S.  1,  14  SCt  1098,  38  L.  ed.  883; 
New  York,  etc,  R.  Co.  v.  Estill,  147 

i  U.  S.  591,  619,  13  SCt  444,  37  L.  ed. 
292;  Phoenix  Ins.  Co.  v.  Erie,  etc.. 
Transp.  Co..  117  U.  S.  312,  6  BCt  750, 
1176.  29  L.  ed.  873;  Hart  v.  Pennsyl- 
vania R.  Co.,  112  TJ.  S.  331,  6  SCt 
151.  28  L.  ed.  717;  Reld  v.  Fargo,  213 
Fed.  771;  130  CCA  285:  Webster  v. 
Union  Pac  R.  Co„  200  Fed.  697; 
George  N.  Pierce  Co.  v.  Wells,  189 
Fed.  561.  110  CCA  646  [aff  236  U.  S. 
278.  35  SCt  351,  59  L.  ed.  676];  Black- 
well  v.  Southern  Pac.  Co.,  184  Fed. 
489;  Missouri,  etc  R.  Co.  v.  Patrick, 
144  Fed.  682,  75  CCA  434  [mod  5  Ind. 
T.  742.  88  SW  330];  Metropolitan 
Trust  Co.  v.  Toledo,  etc.,  R.  Co.,  107 
Fed.  628;  Jennings  v.  Smith.  106  Fed. 
139,  45  CCA  249:  The  Lydian  Mon- 
arch, 23  Fed.  298;  Hart  v.  Pennsyl- 
vania R.  Co.,  7  Fed.  630,  2  McCrary 
233  [aff  112  U.  S.  331,  6  SCt  161,  28 
L.  ei  717]. 

Ala. — Central  of  Georgia  R.  Co. 
v.  Broda,  190  Ala.  266,  67  S  437: 
Great  Southern  R.  Co.  v.  Knox,  184 
Ala.  485.  63  S  638,  49  LRANS  411; 
Broadwood  v.  Southern  Express  Co., 
148  Ala.  17.  41  S  769;  Southern  R.  Co. 
v.  Jones,  132  Ala.  437.  31  S  501:  West- 
ern R.  Co.  v.  Harwell,  91  Ala.  340, 
I  8  649:  Louisville,  etc..  R.  Co.  v. 
Sherrod.  84  Ala.  178,  4  S  29:  South, 
etc.,  Alabama  R.  Co.  v.  Henlein,  62 
Ala.  606.  23  AmR  578.  56  Ala.  368; 
Louisville,  etc.,  R.  Co.  v.  Jones,  12 
Ala.  A  347,  67  S  621.  But  see  Ala- 
buna,  etc.,  R.  Go.  v.  Little.  71  Ala. 
•11  (which  is  not  easily  reconcilable 
with  the  above  decisions). 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Oakley,  116  Ark.  20,  170  SW  566; 
U.  S.  Express  Co.  v.  Colin.  108  Ark. 
115.  157  SW  144;  St.  Louis,  etc.,  R. 
Co.  v.  Weakly.  60  Ark.  397,  8  SW  134. 
1  AmSR  104. 
Cal. — Mering  v.  Southern  Pac.  Co., 


161  Cal.  297.  119  P  80;  Donlon  v. 
Southern  Pac.  Co.,  151  Cal.  763,  91 
P  603,  11  LRANS  811.  12  AnnCas 
1118;  Mlchalltschke  v.  Wells.  118  Cal. 
683,  60  P  847;  Pierce  v.  Southern  Pac. 
Co.,  47  P  874;  Reeder  v.  Wells,  14 
Cal.  A.  790.  113  P  342. 

Colo. — Colorado,  etc.,  R.  Co.  v.  Man- 
att,  21  Colo.  A.  593,  121  P  1012.  But 
see  Overland  Mail,  etc.,  Co.  v.  Car- 
roll. 7  Colo.  43.  48,  1  P  682  (where, 
speaking  of  an  express  carrier,  the 
court  said:  "Appellant  could  not 
make  a  binding  contract  with  the 
owner,  whereby  It  should  be  released 
from  all  liability  in  case  of  loss 
through  Its  negligence.  Upon  the 
same  principle  it  could  not  make  a 
binding  contract  with  him.  limiting 
its  liability  for  loss  occasioned  by 
its  negligence  to  fifty  dollars,  or  to 
any  other  sum  short  of  the  actual 
value  of  the  goods  shipped,  provided, 
of  course,  that  It  had  notice  of  such 
actual  value  when  it  received  them''). 

Conn. — -Coupland  v.  Housatonic  R. 
Co.,  61  Conn.  631,  23  A  870,  873,  874, 
16  LRA  534. 

Del. — Klair  v.  Philadelphia,  etc,  R. 
Co.,  25  Del.  274,  78  A  1086;  Carpen- 
ter v.  Baltimore,  etc.,  R.  Co.,  22  Del. 
16,64  A  252. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  62  S  377,  20 
AnnCas  1047;  Atlantic  Coast  Line  R. 
Co.  v.  Pexter,  60  Fla.  180,  39  S  634, 
111  AmSR  116. 

Ga. — Southern  Express  Co.  v.  Ha- 
naw,  134  Ga.  446,  67  SE  944,  137 
AmSR  227:  Central  of  Georgia  R.  Co. 
v.  Hall.  124  Ga.  322.  52  SE  679,  110 
AmSR  170,  4  LRANS  898,  4  AnnCas 
128;  Central  of  Georgia  R.  Co.  v. 
Murphey,  113  Ga.  514.  38  SE  970,  53 
LRA  720;  Georgia  R.,  etc,  Co.  y. 
Keener,  93  Ga.  808,  21  SE  287,  44 
AmSR  197:  Nashville,  etc,  R.  Co.  v. 
C.  V.  Trultt  Co.,  17  Ga.  A.  236,  86 
SE  421;  Louisville,  etc.,  R.  Co.  v. 
Tharpe,  11  Ga.  A.  466,  75  SE  677. 

Hawaii. — Honolulu  Rapid  Transit, 
etc.,  Co.  v.  American-Hawaiian  SS. 
Co.,  3  Hawaii  Fed.  11. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Blind,  182  Ind.  398.  105  NE  483;  Ad- 
ams Express  Co.  v.  Byers,  177  Ind. 
33,  96  NE  518;  U.  S.  Express  Co.  v. 
Joyce,  72  NE  865;  Rosenfeld  v.  Pe- 
oria, etc.,  R.  Co.,  103  Ind.  121,  2  NE 
344,  53  AmR  500;  Adams  Express  Co. 
v.  Welborn,  59  Ind.  A.  330,  108  NE 
163,  109  NE  420;  Adams  Express  Co. 
v.  Carnahan,  29  Ind.  A.  606,  63  NE 
245.  247,  64  NE  647,  94  AmSR  279; 
Baltimore,  'etc,  R.  Co.  v.  Ragsdale, 
14  Ind.  A.  406.  42  NE  1106. 

Ind.  T. — St.  Louis,  etc.,  R  Co.  v. 
Sharrock,  6  Ind.  T.  468,  98  SW  168. 

Iowa. — Heilman  v.  Chicago,  etc.,  R. 
Co.,  167  Iowa  313,  149  NW  436. 

Kan. — Christl  v.  Missouri  Pac.  R. 
Co.,  92  Kan.  680,  141  P  587. 

Mass. — McKlnney  v.  Boston,  etc..  R. 
Co..  217  Mass.  274.  104  NE  446;  John- 
son v.  New  York,  etc.,  R  Co.,  217 
Mass.  203,  104  NE  445;  John  Hood  Co. 
v.  American  Pneumatic  Service  Co., 
191  Mass.  27,  77  NE  638;  Hill  v.  Bos- 
ton, etc.,  R.  Co.,  144  Mass.  284,  10 
NE  836;  Graves  v.  Lake  Shore,  etc., 
R.  Co.,  137  Mass.  33.  50  AmR  282; 
Squire  v.  New  York  Cent.  R.  Co.,  98 
Mass.  239,  93  AmD  162. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  175  Mich. 
144,  141  NW  642. 

Minn. — O'Connor  v.  Great  Northern 
R.  Co.,  120  Minn.  359,  139  NW  618; 
Cole  v.  Minneapolis,  etc.,  R.  Co.,  117 
Minn.  33,  134  NW  296;  Ostroot  v. 
Northern  Pac.  R.  Co.,  Ill  Minn.  504, 
127  NW  177:  O'Malley  v.  Great  North- 
ern R.  Co.,  86  Minn.  380.  90  NW  974; 
Douglas  Co.  v.  Minnesota  Transfer  R. 


is  that  contracts  of  carriage  providing  that  the 
carrier's  liability  for  loss  or  injury  to  goods  in- 
trusted to  it  for  shipment  shall  not  exceed  an 
agreed  valuation,  .when  they  are  fair,  open,  and 
reasonable,  and  made  for  the  purpose  of  furnishing 
the  basis  of  the  liability  assumed,  and  the  rates  to 
be  charged  for  the  transportation  are  valid  and 
will  be  sustained,  whether  or  not  the  loss  or  injury 
is  due  to  the  carrier's  negligence."     While  it  is 

Co.,  62  Minn.  288,  64  NW  899.  30  LRA 
860;  Alalr  v.  Northern  Pac.  R.  Co., 
63  Minn.  160,  64  NW  1072.  39  AmSR 
688,  19  LRA  764:  Moulton  v.  St.  Paul, 
etc.,  R.  Co.,  81  Minn.  86,  16  NW  497, 
47  AmR  781. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  343,  i  SW  689,  1  AmSR 
721:  St.  Louis,  etc..  R.  Co.  v.  Cleary, 
77  Mo.  634,  46  AmR  13;  Harvey  v. 
Terre  Haute,  etc.,  R.  Co.,  74  Mo.  5.18; 
Snider  v.  Adams  Rxpress  Co.,  63  Mo. 
876;  Kefchum  v.  American  Merchants' 
Union  Express  Co.,  52  Mo.  390; 
Townsend,  etc.,  Pry  Goods  Co.  V.  U. 
S.  Express  Co.,  133  Mo.  A.  683,  113 
SW  li61;  Duvenhk  v.  Missouri  Pac. 
R.  Co..  67  Mo.  A.  550;  Rogan  v.  Wa- 
bash R.  Co.,  61  Mo.  A.  665;  Conover 
v.  Pacific  Express  Co.,  40  Mo.  A.  31; 
Brown  v.  Wabash,  etc.,  R.  Co.,  18  Mo. 
A.  568. 

Mont. — Nelson  v.  Great  Northern 
R  CO;.  28  Mont.  297,  72  P  642. 

N.  H. — Duntley  v.  Boston,  etc,  R. 
Co.,  66  N.  H  263,  20  A  327,  49  AmSR 
610.   9   LRA   449. 

N.  J. — Atkinson  v.  New  York 
Transfer  Co.,  76  N.  J.  L.  (08,  71  A 
278.  Compare  Paul  v.  Pennsylvania 
R.  Co..  70  N.  J.  L.  442,  67  A  189 
(where  the  court  found  It  unneces- 
sary "to  express  any  opinion  upon 
the  right  of  the  shipper  and  carrier 
to  agree  upon  a  value  for  the  goods 
carried  and  to  limit  the  right  of  re- 
covery  to  the  value  agreed  upon"). 

N.  M. — Enderstein  v.  Atchison,  etc, 
R.   Co.,   21    N.    M.    648,    167   P   670. 

N.  Y. — Boyle  v.  Bush  Terminal  R. 
Co.,  210  N.  Y.  389.  104  NE  9SS  [rev 
151  App.  Dlv.  551,  136  NYS  356,  and 
overr  Bermel  v.  New  York,  etc,  R. 
Co.,  62  App.  Dlv.  889,  70  NYS  804 
(aff  172  N.  Y.  639  mem,  65  NE  1118 
mem)j;  Tewes  v.  North  German 
Lloyd  SS.  Co.,  186  N.  Y.  161,  78  NE 
864,  8  LRANS  199,  9  AnnCas  909 
(where  It  was  said  that  Westcott  v. 
Fargo.  61  N.  Y.  542,  19  AmR  306, 
was  distinctly  overruled  on  the  sec- 
ond appeal  in  the  Magnin  Case  [Mag- 
nln  v.  Dlnsmore,  62  N.  Y.  35,  20  AmR 
442],  and  has  never  been  followed 
since  then);  Rosenthal  v.  Weir,  170 
N.  Y.  148,  63  NE  65,  67  LRA  627; 
Zimmer  v.  New  York  Cent.,  etc.,  R. 
Co.,  137  N.  Y.  460,  33  NE  642;  De 
Rochemont  v.  Boston,  etc..  R.  Co., 
171  App.  Dlv.  262,  157  NYS  177; 
United  Lead  Co.  v.  Lehigh  Valley  R. 
Co..  156  App.  Dlv.  525,  141  NYS  810 
[aff  215  N.  Y.  751  mem,  109  NE  1094 
mem];  Carleton  v.  Union  Transfer, 
etc.,  Co.,  137  App.  Dlv.  225.  121  NYS 
997  [aff  64  Misc.  61,  117  NYS  1021]; 
Pastore  v.  American  Express  Co.,  138 
NYS  316. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co..  18  N.  D.  324,  121  NW  78,  138 
AmSR  768. 

Oh. — Baltimore,  etc..  R.  Co.  v.  Hub- 
bard, 72  Oh.  St.  302,  74  NE  214  [foil 
Hart  v.  Pennsylvania  R.  Co.,  112  U. 
S.  331,  5  SCt  151,  28  L.  ed.  717,  and 
dlst  U.  S.  Express  Co.  v.  Backman, 
28  Oh.  St.  144.  This  case  also  refers 
to  Adams  Express  Co.  v.  Schwab,  53 
Oh.  St.  659,  44  NE  1135,  an  unre- 
ported case  affirming  the  lower  court, 
and  states  that  It  is  not  clear  on 
what  ground  the  Judgment  was  af- 
firmed, and  that  the  court  was  not 
at  liberty  to  speculate  on  the  reasons 
for  the  affirmance.  It  also  adverts 
to  the  conflict  of  decision  In  the 
lower  courts  as  shown  by  the  de- 
cisions of  Pennsylvania  Co.  v.  Yoder, 
25  Oh.  CIr.  Ct.  32,  and  C.  C.  C.  &  St 
L.  R.  Co.  v.  Simon,  16  Oh.  Cir.  Ct. 
123,  8  Oh.  Clr.  Dec  640.  and  com- 
pare Jacobson  v.  Adams  Express  Co., 
1  Oh.  Clr.  Ct.  381,  1  Oh.  Cir.  Dec.  212, 
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frequently  stated  that  a  consideration  is  necessary 
to  sustain  .a  contract  of  this  nature,"  there  is  a 
just  and  reasonable  consideration  moving  to  both 
the  carrier  and  the  shipper  in  such  cases,78  the 
consideration  for  the  shipper  being  the  opportunity 
to  ship  at  a  lower  rate  than  that  called  for  by  the 
unrestricted  basis  of  shipment.7* 

[§  212]  (b)  Considerations  on  Which  Rule  Based. 
Where  the  foregoing  view  prevails,  it  is  very  gen- 
erally considered  that  limitations  of  this  character 
do  not  in  any  respect  exempt  the  carrier  from  lia- 


bility for  negligence  and  are  not  calculated  to  in- 
duce negligence,80  their  only  effect  being  to  liqui- 
date the  amount  for  which  the  carrier  in  case  of 
loss  shall  be  answerable,  whether  through  its  negli- 
gence or  otherwise.81  It  is  very  generally  declared 
that  contracts  of  this  character  furnish  a  just  and 
reasonable  mode  of  securing  a  due  proportion  be- 
tween the  amount  for  which  the  carrier  becomes 
responsible  and  the  freight  which  it  receives,  and 
of  protecting  itself  against  extortionate  valuations 
in  case  of  loss.81    Such  a  contract  is  not  in  viola- 


which  is  In  line  with  U.  S.  Express 
Co-,    v.    Bachman,   supra]. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Mounts,  44  Okl.  359,  144  P  1038; 
Missouri,  etc.,  R.  Co.  v.  Porter,  41 
Okl.  702,  139  P  954:  Missouri,  etc., 
R.  Co.  v.  McLaughlin,  29  Okl.  346, 
116  P  811;  Missouri,  etc.,  R.  Co.  v. 
Hancock,  26  Okl.  254,  109  P  220; 
Chicago,  etc.,  R.  Co.  v.  Wehfman,  25 
Okl.  147.  106  P  328  (all  of  these  cases 
were  decided  prior  to  the  constitu- 
tional provision  prohibiting  carriers 
from  limiting  their  common-law  lia- 
bility). 

Or. — Normlle  v.  Oregon  Nav.  Co., 
41   Or.    177,   69    P  928. 

Pa.- — Trexler  v.  Baltimore,  etc.,  R. 
Co..  28  Pa.  Super.  207  (construing 
West  Virginia  law). 

R.  I.— Ballou  v.  Earle,  17  R.  I.  441. 
22  A  1113.  33  AmSR  881,  14  LRA  43S. 

S.  C— Irby  v.  Southern  Express 
Co.,  96  S.  C.  354,  80  SE  613;  Black  V. 
Atlantic  Coast  Line  R.  Co..  82  S.  C. 
478,  64  SE  418;  Faulk  v.  Columbia, 
etc.,  R.  Co.,  82  S.  C.  369,  64  SE  38S; 
Terry  v.  Southern  R.  Co.,  81  S.  C. 
279,  62  SE  249,  18  I,RANS  295;  Wina- 
low  v.  Atlantic  Coast  Line  R.  Co., 
79  S.  C.  344,  60  SE  709;  Johnstone  V. 
Richmond,  etc.,  R.  Co..  39  S.  C.  56, 
17    SE   512. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Sowell,  90  Tenn.  17.  15  SW  837  [dlst 
Louisville,  etc.,  R.  Co.  v.  Wynne.  88 
Tenn.  320.  14  SW  311,  in  which  a 
contrary  view   Is  expressed]. 

Utah. — Larsen  v.  Oregon  Short 
Line  R.  Co.,  38  Utah   ISO.  110  P  983. 

Wash. — Carstens  Packing  Co.  v. 
Northern  Pac.  R.  Co.,  64  Wash.  266, 
116  P  625;  Pierson  v.  Northern  Pac. 
R.  Co..  61  Wash.  450,  112  P  509; 
Windmlller  v.  Northern  Pac.  R.  Co., 
52  Wash.  613,  101  P  225;  Hill  v. 
Northern  Pac.  R.  Co.,  33  Wash.  697, 
74    P    1054. 

W.  Va. — Fielder  v.  Adams  Express 
Co.,  69  W.  Va.  138,  71  SE  99;  Zouch 
v.  Chesapeake,  etc.,  R.  Co.,  36  W.  Va. 
524,   15  SE  186,  17  LRA  116. 

Wis. — Ullman  v.  Chicago,  etc.,  R. 
Co..  112  Wis.  150,  88  NW  41:  Looser 
v.  Chicago,  etc.,  R.  Co,  94  Wis.  671, 
89  NW  372. 

Can. — Robertson  v.  Grand  Trunk 
R.   Co.,  24   Can.   S.  C.  •611. 

Ont. — Sutherland  v.  Grand  Trunk 
R.  Co..  18  Ont.  L.  139,  13  OntWR 
121;  Mercer  v.  Canadian  Pac.  R.  Co., 
17  Ont.  L.  686;  Costello  v.  Grand 
Trunk   R.  Co.,   7   OntWR  846. 

Por  analogous  decisions  holding 
that  provisions  In  a  shipping  contract 
requiring  notice  of  loss  or  Injury  at 
a  designated  time  are  not  stipula- 
tions that  the  carrier  shall  be  ex- 
empt from  the  effect  of  Its  negli- 
gence see  Infra   5   449. 

77.  Evansville.  etc.,  R.  Co.  v. 
Kevekordes,  (Ind.  A.)  69  NE  1022: 
George  v.  Chicago,  etc.,  R.  Co.,  214 
Mo.  Ml,  IIS  SW  1099,  127  AmSR 
690;  Kellerman  v.  Kansas  City,  etc., 
R.  Co..  136  Mo.  177.  34  SW  41.  37 
SW  828;  McFadden  v.  Missouri  Pac. 
R.  Co.,  92  Mo.  343,  4  SW  689.  1  Am 
SR  721;  Leas  v.  Quincy,  etc..  R.  Co., 
167  Mo.  A.  466.  136  SW  963:  Burns  v. 
Chicago,  etc.,  R.  Co.,  151  Mo.  A.  67$, 
132  SW  1;  Van  Busklrk  v.  Quincy, 
etc..  R.  Co.,  143  Mo.  A.  707,  128  SW 
216;  Holland  v.  Chicago,  etc.,  R.  Co.. 
139  Mo.  A.  702,  123  SW  987;  Wilcox 
v.  Chicago  Great  Western  R.  Co.,  186 
Mo.  A.  193,  116  SW  1061:  Mires  v. 
St.    Louis,   etc.,   R.   Co.,    134    Mo.   A. 


379.  114  SW  1052;  Ficklln  v.  Wabash 
R.  Co..  117  Mo.  A  221,  9S  SW  847; 
Keyes-Marshall  Bros.  Livery  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  US  Mo.  A. 
144,   S7  SW  E53. 

78.  Donlon  v.  Southern  Pac.  Co., 
161  Cal.  763,  91  P  80S,  11  LRANS 
811.    12    AnnCas   1118. 

79.  Mart  v.  Pennsylvania  R.  Co., 
112  U.  S.  331.  5  SCt  151,  28  L.  ed. 
717;  Harrison  Granite  Co/  v.  Grand 
Trunk  R.  System,  176  Mich.  144,  141 
NW    642. 

80.  u.  S. — Hart  v.  Pennsylvania 
R.  Co..  112  U.  S.  881,  6  SCt  151,  28 
L.  ed.  717;  Black  well  v.  Southern  Pac. 
Co..  184  Fed.  489;  Jennings  v.  Smith, 
106   Fed.    139,    45   CCA  249. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Sherrod.  84  Ala.  178,  4  S  29;  South, 
etc..  Alabama  R.  Co.  v.  Henlein,  62 
Ala.    606,    23    AmR   678. 

Cal. — Donlon  v.  Southern  Pac.  R. 
Co..  161  Cal.  763,  91  P  SOS,  11  LRANS 
811,  12  AnnCas  1118;  Michalitschke 
V.   Wells.  118  Cal.   683,  60  P  847. 

Conn.— Coupland  v.  Housatonic  R. 
Co.,  61  Conn.  531,  23  A  870,  16  LRA 
684. 

Mass. — Bernard  v.  Adams  Express 
Co.,  205  Mass.  2H4,  91  NE  326,  28 
LRANS  293.  18  AnnCas  851;  Graves 
v.  Lake  Shore,  etc.,  R.  CO.,  137  Mass. 
S3,  50  .......  282. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  176  Mich. 
144,  141  NW  642. 

Minn. — Alair  v.  Northern  Pac.  R. 
Co.,  53  Minn.  160,  54  NW  1072,  39 
AmSR    688,    19    LRA   764. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co..  92  Mo.  843,  4  SW  689.  1  AmSR 
721;  Harvey  v.  Terre  Haute,  etc.,  R. 
Co.,  74  Mo.  538;  Mires  v.  St.  Louis, 
etc.,  R.  Co.,  1S4  Mo.  A.  879,  114  SW 
1062. 

N.  H. — Duntley  v.i  Boston,  etc.,  R. 
Co.,  66  N.  H.  268,  20  A  826,  49  AmSR 
610,    9   LRA    449. 

N.  J. — Atkinson  v.  New  York 
Transfer  Co.,  76  N.  J.  L.  608.  71  A 
278 

N.  D. — Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  324,  121  NW  78,  138 
AmSR  768. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hub- 
bard,  72  Oh.   St.   302.  74   NE  214. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Por- 
ter, 41  Okl.  702.  139  P  954;  St.  Louis, 
etc.,  R.  Co.  v.  Rlnkle,  87  Okl.  6S1. 
133  P  199;  Missouri,  etc.,  R.  Co.  v. 
Hancock,  26  Okl.  264,  109  P  220;  Chi- 
cago, etc.,  R.  Co.  v.  Wehrman,  25 
Okl.  147,  106  P  S2«. 

Or. — Normlle  v.  Oregon  Nav.  Co., 
41  Or.   177,   69   P  928. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Sowell,   90  Tenn.   17,   16   SW  837. 

Wis. — Willard  v.  Chicago,  etc.,  R. 
Co..  150  Wis.  234,  136  NW  646;  Ull- 
man v.  Chicago,  etc.,  R.  Co.,  112  Wis. 
150.  88  NW  41,  88  AmSR  949. 

Ont. — Costello  v.  Grand  Trunk  R. 
Co..  7  OntWR  846;  Booth  v.  Canadian 
Pac.  R.  Co..  7  OntWR  693. 

"The  validity  of  such  contracts 
does  not  rest  upon  the  right  of  the 
carrier  to  bargain  for  an  exemption 
from  the  result  of  its  own  negli- 
gence, but  upon  Its  rights  to  stipu- 
late with  the  shipper  as  to  the  value 
of  the  latter's  property  and  to  predi- 
cate upon  such  valuation  both  the 
rate  of  carriage  to  be  charged  the 
shipper  and  the  amount  of  the  car- 
rier's liability  in  the  event  of  loss. 
Atkinson  v.  New  York  Transfer  Co., 
76   N.   J.   L.  608,  71   A   27»."     Hill  v. 


Adams  Express  Co.,  77  N.  J.  L.  U, 
22,  71  A  683  [rev  on  other  grounds 
78   N.  J.   L.    S88,  74   A   874  J. 

Such  a  contract  "is  not  an  exemp- 
tion from  liability  for  negligence  In 
the  management  of  property,  within 
the  meaning  of  the  statute.  It  is  a 
contract  as  to  what  the  property  is. 
In  reference  to  its  value.  The  pur- 
pose of  It  is  not  to  change  the  nature 
of  the  undertaking  of  the  common 
carrier,  or  limit  his  obligation  In  the 
care  and  management  or  that  which 
is  entrusted  to  him.  It  Is  to  describe 
and  define  the  subject  matter  of  the 
contract,  So  far  as  the  parties  care 
to  define  it,  for  the  purpose  of  shov- 
ing of  what  value  that  is  which 
comes  into  the  carrier's  possession, 
and  for  which  he  must  account  In 
the  performance  of  his  duty  as  a 
carrier.  It  is  not  in  any  proper  sense 
a  contract  exempting  him  from  lia- 
bility for  the  loss,  damage  or  In- 
jury to  the  property,  as  the  shipper 
describes  It  in  stating  Its  value  foi 
the  purpose  of  determining  for  what 
the  carrier  shall  be  accountable  upon 
his  undertaking,  and  what  price  the 
shipper  shall  pay  for  the  service  and 
for  the  risk  of  loss  which  the  car- 
rier assumes."  Bernard  v.  Adams  Ex- 
press Co.,  205  Mass.  254,  269,  91  NE 
325,   28   LRANS    293,   18   AnnCas  S51. 

"Looking  at  the  matter  practically, 
everybody  knows  that  the  charges  of 
a  carrier  must  be  fixed  with  refer- 
ence to  all  the  risks  of  the  carriage, 
including  the  risk  of  loss  from  the 
negligence  of  servants.  In  the  course 
of  time,  such  negligence  is  inevi- 
table, and  the  business  of  a  carrier 
could  not  be  carried  on  unless  he 
includes  this  risk  In  fixing  his  rate* 
of  compensation.  When  the  parties 
in  this  case  made  their  contract,  it 
Is  fair  to  assume  that  both  had  In 
mind  all  the  usual  risks  of  the  car- 
riage. It  savors  of  refinement  to 
suppose  that  they  understood  that 
the  valuation  of  the  goods  was  to  be 
deemed  to  be  fixed  if  a  loss' occurred 
from  some  causes,  but  not  fixed  if 
it  occurred  from  the  negligence  of 
the  servants  of  the  carrier."  Graves 
v.  Lake  Shore,  etc.,  R.  Co.,  137  Mass. 
S3.   34.   60  AmR  282. 

81.  Hanson  v.  Great  Northern  R 
Co.,  18  N.  D.  S24,  121  NW  78,  US 
AmSR   768. 

[a]  Xneldestal  limitation  of  liabil- 
ity.— "If  the  purpose  of  the  stipula- 
tion is  a  lawful  and  proper  one,  the 
mere  fact  that  it  may  incidentally 
have  the  effect  of  limiting  the  amount 
of  the  carrier's  liability  in  case  of 
loss  caused  by  negligence  will  not 
render  it  invalid."  Alatr  v.  Northern 
Pac.  R.  Co.,  63  Minn.  160,  166,  54  NW 
1072,   39   AmSR   688,    19   LRA   764. 

83.  U.  S. — Hart  v.  Pennsylvania 
R.  Co.,  112  U.  8.  S31,  6  SCt  161.  2$ 
L.  ed.  717. 

Conn. — Coupland  v.  Housatonic  R 
Co.,  61  Conn.  631,  28  A  870,  16  LRA 
634. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  52  S  S77.  29 
AnnCas  1047. 

Mass. — Graves  v.  Lake  Shore,  etc, 
R.  Co.,  137  Mass.  83,  60  AmR  282. 

Minn. — O'Malley  v.  Great  Northern 
R.  Co.,  86  Minn.  880,  90  NW  974: 
Alair  v.  Northern  Pac.  R.  Co.,  58 
Minn.  160.  54  NW  1072,  39  AmSR  688, 
19  LRA  764. 

•  N.     J. — Atkinson     v.     New     York 
Transfer   Co.,    76    N.    J.    L.    608,   610. 


For  later  oases,  derelopmenta  and  ofcanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  212-213]  CARRIERS 

tion  of  public  policy;**  on  the  contrary  it  is  said 
that  it  would  be  unjust  and  unreasonable  and  re- 
pugnant to  the  soundest  principle  of  fair  dealing 
and  of  freedom  in  contracting,  and  thus  in  conflict 
with  public  policy,  if  the  shipper,  should  be  allowed 
to  reap  the  benefit  of  the  contract  if  there  is  no 
loss,  and  to  repudiate  it  in  case  of  loss.**  The 
shipper  should  not  be  permitted  to  impose  on  the 
carrier  the  obligations  of  a  contract  different  from 
that  into  which  it  has  entered." 

Estoppel.  It  is  also  assigned  as  a  reason  for  up- 
holding the  stipulation  of  value  that  the  shipper  is 
estopped  to  claim  a  greater  value  than  that  fixed.** 

[J  2131  (c)  Extent  and  Limits  of  Rule— aa.  In 
GenJsraL"  The  fact  that  no  express  limitation 
against  liability  for  negligence  is  contained  in  the 
contract  does  not  in  any  way  affect  the  operation  of 
the  rale;  the  limitation  nevertheless  applies  to 
losses  by  reason  of  the  carrier's  negligence.**  It 
has  further  been  held  thai  on  principle  it  can  make 
no  difference  whether  the  negligence  is  ordinary  or 
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71  A  278   [clt  Cyc]. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co..  18  N.  D.  824,  121  NW.  78,  188 
AmSR  768. 

Okl. — SL  Louis,  etc,  R.  Co.  v.  Rin- 
Ue.  37  Okl.  631,  133  P  199:  Chicago, 
etc.,  R.  Co.  v.  Wehrman,  25  Okl.  147, 
105  P  328. 

Wash. — Windmiller  v.  Northern 
Pac  R.  Co.,  62  Wash.  613,  101  P  226. 

As  stated  by  Mr.  Justice  Lurton, 
the  fact  that  the  carrier  "might  fix 
his  charges  somewhat  in  proportion 
to  the  value  of  the  property  is  quite 
as  reasonable  and  just  as  a  rate 
measured  by  the  character  of  the 
shipment.  The  principle  Is  that  the 
charge  should  bear  some  reasonable 
relation  to  the  responsibility,  and 
that  the  care  to  be  exercised  shall  be 
in  some  degree  measured  by  the  bulk, 
weight,  character  and  value  of  the 
property  carried."  Adams  Express 
Co.  v.  Cronlnger,  226  U.  S.  491,  BIO, 
«  SCt  148,  of  L.  ed.  314,  44  LRANS 
«7. 

[a]  liquidation  of  damages*— 
"Such  special  contract  is  In  the 
nature  or  an  agreement  to  liquidate 
the  damages,  proportionately  to  the 
compensation  received  for  the  car- 
riage, and  the  responsibility  of  safely 
carrying  and  delivering.  In  many 
cases,  the  carrier  does  not  know,  and 
has  not  the  means  to  ascertain  the 
real  value  of  articles  offered  for  ship- 
ment. An  agreement  as  to  the  valu- 
ation may  be  a  reasonable  and  proper 
mode  of  adjusting  the  measure  of 
liability  to  the  amount  of  freight 
paid  by  shipper,  who  thereby  re- 
ceives the  benefit  of  a  reduced  rate." 
Louisville,  etc,  R.  Co.  v.  Sherrod,  84 
Ala.   178,    181.    4   S   29. 

83.  VJ.  S. — Adams  Express  Co.  v. 
Cronlnger.  226  U.  S.  491,  33  SCt  148. 
57  L.  ed.  814.  44  LRANS  267;  Hart 
t.  Pennsylvania  R.  Co.,  112  U.  S. 
111.  5  SCt  151,  28  L.  ed.  717:  Jen- 
nings v.  Smith,  106  Fed.  139,  46  CCA 
249. 

Conn. — Coupland  v.  Housatonic  R. 
Co.,  61  Conn.  531,  23  A  870,  15  LRA 
5J4. 

Mass. — Graves  v.  Lake  Shore,  etc., 
R.  Co..  137  Mass.  33,  50  Ami)  282. 

Minn. — Moulton  v.  St.  Paul,  etc., 
R.  Co..  31  Minn.  85,  16  NW  497,  47 
AmR  781. 

N.  J. — Atkinson  v.  New  York 
Transfer  Co..  76  N.  J.  L.  608,  71  A 
178. 

See  also  generally  cases  supra  this 
•ection. 

84.  U.  S. — Adams  Express  Co.  v. 
Cronlnger,  226  U.  S.  491,  33  SCt  148, 
57  L  ed.  814.  44  LRANS  257;  Hart 
v.  Pennsylvania  R.  Co.,  112  U.  S.  331, 
i  SCt  151,  28  L.  ed.  717;  Blackwell 
v.  Southern  Pac.  Co.,  184  Fed.  489. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Sherrod.  84  Ala.  178.  4  S  29. 

CaL — Donlan  v.  Southern  Pac  Co., 
151  CaL  7(3.  91  P  603,  11  LRANS 
111,  12  AnnCaa  1118. 


Conn.— Coupland  v.  Housatonic  R. 
Co..  61  Conn.  631.  28  A  870,  16  LRA 
684. 

Oh. — Baltimore,  etc..  R.  Co.  v.  Hub- 
bard, 72  Oh.  St.  802,  74  NE  817. 

Wash. — Windmiller  v.  Northern 
Pac.  R.  Co..  62  Wash.  618,  101  P  225. 

[a]  ■aasoas  for  rale*— (1)  "This 
qualification  of  the  liability  of  the 
carrier  Is  reasonable,  and  is  as  im- 
portant as  the  rule  which  It  qualifies. 
There  is  no  Justice  in  allowing  the 
shipper  to  be  paid  a  large  value  for 
an  article  which  he  had  Induced  the 
carrier  to  take  at  a  low  rate  of 
freight  on  the  assertion  and  agree- 
ment that  Its  value  is  a  less  sum 
than  that  claimed  after  a  loss.  It 
Is  just  to  hold  the  shipper  to  his 
agreement,  fairly  made,  as  to  value, 
even  where  the  loss  or  injury  has 
occurred  through  the  negligence  of 
the  carrier.  The  effect  or  the  agree- 
ment Is  to  cheapen  the  freight  and 
secure  the  carriage,  if  there  is  no 
loss;  and  the  effect  of  disregarding 
the  agreement,  after  a  loss,  Is  to  ex- 
pose the  carrier  to  a  greater  risk 
than  the  parties  intended  he  should 
assume.  The  agreement  as  to  value, 
in  this  case,  stands  as  if  the  carrier 
had  asked  the  value  of  the  horses, 
and  had  been  told  by  the  plaintiff  the 
sum  inserted  in  the  contract."  Black- 
well  v.  Southern  Pac.  Co.,  184  Fed. 
489,  491.  (2)  "The  limitation  clause, 
In  one  of  Its  aspects,  is  necessary  to 
the  protection  of  common  carriers. 
In  an  action  for  loss,  damage  or  in- 
jury, when  no  agreement  has  been 
made  respecting  the  value  of  prop- 
erty, the  carrier  is  at  a  great  dis- 
advantage in  respect  to  the  evidence 
of  value.  The  shipper  occupies  a 
superior  ground.  Carriers  have  Just 
and  reasonable  ground  for  requiring 
a  specification  of  value,  setting  a 
limit  beyond  which  no  damages  can 
be  claimed,  as  a  measure  of  protec- 
tion against  exorbitant  and  unjust 
demands.  On  the  other  hand,  a  ship- 
per seeking  or  obtaining  a  valuation, 
below  the  actual  value  of  the  prop- 
erty for  the  purpose  of  obtaining  a 
low  rate.  Is  guilty  of  an  act  of  mis- 
representation. Hence  there  is  no 
hardship  nor  injustice  In  holding  him 
bound  by  hts  representation  or  agree- 
ment as  to  the  value.  This  contract 
of  limitation,  therefore,  rests  upon 
good  solid  reasons  and  just  consider- 
ations." Fielder  v.  Adams  Express 
Co.,  69  W.  Va.  188,  143.  71  SE  99. 

85.  Graves  v.  Lake  Shore,  etc.,  R. 
Co..  137  Mass.  33,  50  AmR  282;  Wind- 
miller v.  Northern  Pac.  R.  Co.,  52 
Wash.  613,  101  P  225. 

86.  U.  S. — Missouri,  etc.,  R.  Co. 
v.  Harrlman,  227  U.  S.  657,  33  SCt 
397.  57  L.  ed.  690;  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S. 
639.  83  SCt  391.  57  L.  ed.  683;  Hart 
v.  Pennsylvania  R.  Co..  112  U.  S.  331, 
5  SCt  161,  28  L.  ed.  717;  Blackwell  v. 
Southern  Pac.  Co.,  184  Fed.  489. 


gross,*9  although  this  proposition  has  been  denied.90 
So  it  has  been  held  that  the  limitation  applies,  al- 
though the  goods  were  stolen  by  the  carrier's  em- 
ployees.91 It  has  also  been  held  that  the  shipper 
will  not  be  relieved  from  the  limitation  by  the  fact 
that  injury  to  the  consignment  was  caused  by  the 
carrier 's  violation  of  a  federal  statute  prohibiting 
the  confinement  of  cattle  in  a  car  for  more  than 
twenty-eight  hours.**  The  general  rule  as  stated  is 
not  affected  by  a  statute  which  declares  the  measure 
of  damages  to  be  the  market  value  at  destination,** . 
nor  by  a  statute  providing  that  no  contract  in  any 
receipt  shall  "exempt"  any  common  carrier  from 
liability  for  loss.94  The  rule  applies  notwithstanding 
the  provisions  of  a  statute  that  any  person 
aggrieved  by  any  neglect  shall  have  an  action  there- 
for against  the  company,  from  which  action  the 
company  shall  not  be  relieved  by  any  notice,  con- 
dition, or  declaration,  if  the  damage  arises  from 
any  negligence  or  omission  of  the  company  or  its 
servants.      On  the  other  hand,  stipulations  limiting 

Cal. — Donlon  v.  Southern  Pac  Co.. 
161  Cal.  763,  91  P  603,  11  LRANS  811. 
12  AnnCas  1118;  Reeder  v.  Wells,  14 
Cal.  A.  790,  113  P  342. 

Mass. — Graves  v.  Lake  Shore,  etc. 
R.  Co..  137  Mass.  33,  60  AmR  282. 

Oh. — Baltimore,  etc.  R.  Co.  v.  Hub- 
bard, 72  Oh.  St.  302,  74  NB  217. 

S.  C. — Winslow  v.  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  344,  60  SE  709; 
Johnstone  v.  Richmond,  etc.,  R.  Co., 
89  S.  C.  56,  17  SE  612. 

"The  general  ground  upon  which 
the  shipper  Is  limited  to  the  valua- 
tion he  has  declared  or  agreed  upon 
is  that  of  estoppel,  which  Is  based 
upon  the  supposition  that  the  par- 
ticular valuation  was  made  for  the 
purpose  of  attaining  the  lower  of  two 
available  rates  based  on  valuation." 
Missouri,  etc.,  R.  Co.  v.'  Porter,  41 
pkl.    702,   704,   189   P   964. 

87.  See  also  Infra  9  237. 

88.  Oardiner  v.  New  York  Cent., 
etc.,  R.  Co.,  201  N.  Y.  387,  94  NE  876, 
34  LRANS  826,  AnnCasl912B  281 
[lim  Bermel  v.  New  York,  etc.,  R. 
Co.,  172  N.  Y.  639  mem,  66  NE  1113 
mem  (aff  62  App.  Div.  389,  70  NYS 
804)};  Tewe8  v.  North  German  Lloyd 
SS.  Co..  186  N.  Y.  161,  78  NE  864,  8 
LRANS  199,  9  AnnCas  909;  Magnln 
v.  Dinsmore,  70  N.  Y.  410,  26  AmR 
608,  62  N.  Y.  85,  20  AmR  442.  56  N. 
Y.  168  [overr  Wescott  v.  Fargo,  61 
N.  Y.  542,  19  AmR  300,  as  stated  In 
Tewes  v.  North  German  Lloyd  SS. 
Co.,  supra].  Contra  Blum  v.  Mona- 
han.  86  Misc.  179.  73  NYS  162  ffoll 
overruled  case  of  Wescott  v.  Fargo, 
supra], 

89.  Donlon  v.  Southern  Pac.  Co.. 
161  Cal.  763,  91  P  603,  11  LRANS 
811,  12  AnnCas  1118.  See  also  Cal- 
deron  v.  Atlas  SS.  Co.,  69  Fed.  674. 
678,  16  CCA  332  [rev  on  other 
grounds  170  U.  S.  272,  18  SCt  688, 
42  L.  ed.  1033]  (where  it  was  said: 
"Such  a  valuation  would  necessarily, 
in  the  absence  of  fraud,  conclude 
both  the  shipper  and  the  carrier  upon 
any  Inquiry  as  to  the  amount  of 
damages  arising  from  a  loss,  and  the 
contract   wouldT  therefore   extend    to 


any  kind  of  a  liability"). 

80.  Georgia  Pac  R.  Co.  v.  Hug- 
hart,  90  Ala  36,  8  S  62-  Geyer  v. 
U.  S.  Express  Co.,  50  Pa.  Super.  301: 
Zouch  v.  Chesapeake,  etc.,  R.  Co.,  36 
W.  Va  624,  15  SE  186,  17  LRA  116. 
And  see  Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  175  Mich. 
144,  141  NW  642  (which  contains  an 
intimation  that  the  limitation  would 
be  Inoperative  if  the  goods  were  lost 
through  the'  "gross"  negligence  of 
the  carrier). 

91.    See  infra  I  237. 

98.  Pierson  v.  Northern  Pac.  R. 
Co..  61  Wash.  460,  112  P  609. 

93.  Illinois  Cent.  R.  Co.  v.  Kllgore, 
12  Ala.  A.   358,   67  S  707. 

94.  Jones  v.  Wells,  88  Misc.  508, 
146   NYS  601. 

98.    Robertson  v.  Grand  Trunk  R. 
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[§§  213-215 


the  carrier 's  liability  for  loss  or  injury  to  an  agreed 
valuation  have  no  application  in  case  of  a  conver- 
sion of  the  goods  by  the  carrier,*8  or  in  case  of  in- 
jury caused  by  delay,*7  or  in  case  of  loss  or  injury 
caused  by  the  carrier's  delivery  of  the  goods  after 
notice  of  the  shipper  to  stop  them  in  transitu,  which 
it  agreed  to  do,  or  in  case  of  negligence  in  the 
delivery  of  goods.** 

[ft  214]  bb.  Arbitrary  Valuation— (aa)  State- 
ment of  Doctrine.  A  very  generally  recognized 
limitation  of  the  principle  under  discussion  is  that, 
if  the  purpose  of  the  contract  is  merely  to  place  an 
arbitrary  valuation  on  the  amount  for  which  the 
carrier  will  be  liable  for  loss  or  damage,  and  not 
to  fix  a  reasonable  valuation  with  reference  to 
which  the  charges  and  the  responsibilities  of  the 
carrier  are  to  be  proportioned,  the  contract  is  not 
just  or  reasonable  and. is  not  binding  on  the  shipper. 
Such  a  contract,  it  is  said,  is  nothing  more  than  a 
cloak    for   a   limitation  .of   the   carrier's   liability 


against  its  own  negligence,  and  is  contrary  to  public 
policy.1  Such  a  contract,  it  has  been  held,  will  not 
bind  the  shipper,  although  it  is  reduced  to  writing 
and  signed  by  the  shipper  or  assented  to  in  writing,2 
and  although  a  consideration  consisting  of  a  re- 
duced freight  rate  is  given,*  and  whether  or  not 
a  contract  belongs  in  this  category  depends  on  the 
facts  of  each  case.4 

[§  215]  (bb)  Distinction  between  Limitation 
to  MaTimnm  Value  and  Value  Fixed  by  Agreement. 
Some  courts  draw  a  distinction  between  stipula- 
tions which  merely  fix  the  maximum  value  jof  prop- 
erty, limiting  recovery  in  case  of  loss  or  injury,  to 
a  sum  not  exceeding  such  amount,  and  a  stipulation 
by  which  the  parties  expressly  agree  to  a  certain 
fixed  valuation.  The  latter  stipulation,  according 
to  their  view,  is  valid,  while  the  former  is  void  as 
a  mere  arbitrary  attempt  to  limit  the  carrier's  lia- 
bility for  loss  or  injury  due  to  its  negligence.' 
Other  decisions,  among  them  being  decisions  of  the 


Co.,  24  Can.  S.  C.  «11  (following  Hart 
v.  Pennsylvania  R.  Co..  112  U.  5.  331, 
5  SCt  161,   28  L.  ed.   717,  and  distin- 

Sulshlng  Vogel  v.  Grand  Trunk  R. 
o.,  11  Can.  s.  C.  612,  on  the  ground 
that  the  question  in  that  case  was  as 
to  exemption  from  all  liability,  and 
that  nothing  there  decided  tended  to 
establish  that  it  was  not  competent 
for  a  carrier  and  a  shipper  to  enter 
Into  an  agreement  for  preascertained 
damages  or  for  limited  liability). 

M.  Georgia  Southern,  etc.,  R.  Co. 
v.  Johnson,  121  Ga.  231,  233,  48  SE 
807  (where  it  was  said:  "In  an  ac- 
tion of  trover  or  damages  for  con- 
version the  tort  feasor  could  not 
take  advantage  of  his  own  wrong, 
nor  lessen  the  measure  of  his  liabil- 
ity, by  invoking  an  agreed  valuation 
which  the  plaintiff  may  have  made 
for  the  purpose  of  reducing  the 
freight  rate  or  securing  like  collat- 
eral advantage.  Savannah,  etc.,  R. 
Co.  v.  Sloat,  93  Ga.  803,  20  SB  219"). 

8T.     See  infra  I   237. 

88.    See  infra  I  237. 

M.     See  infra  I  237. 

1.  U.  S. — Eells  v.  St.  Louis,  etc., 
R.  Co.,  62  Fed.  003;  Scruggs  v.  Balti- 
more, etc.,  R.  Co.,  18  Fe£  318,  5  Mc- 
Crary  600. 

Ala. — Louisville,  etc,  R  Co.  v. 
Jones.  192  Ala.  632,  68  S  871;  Alabama 
Great  Southern  R.  Co.  v.  Knox,  184 
.Ala.  485,  63  S  538.  49  LRANS  411; 
Alabama  Great  Southern  R.  Co.  v. 
McCleskey.  160  Ala.  630,  49  S  433; 
Southern  Express  Co.  v.  Glbbs.  155 
Ala.  303,  46  §  466,  130  AmSR  24,  18 
LRANS  874;  Southern  Express  Co.  v. 
Owens,  146  Ala.  412.  41  S  762.  119 
AmSR  41,  8  LRANS  369,  9  AnnCas 
1148;  Southern  R.  Co.  v.  Jones,  132 
Ala.  437,  81  S  601;  Western  R.  Co.  v. 
Harwell,  91  Ala.  840.  8  S  649;  Georgia 
Pac.  R.  Co.  v.  Hughart,  90  Ala.  86.  8 
S   62;   South,  etc.,  R.  Co.  v.  Henlein. 

62  Ala.  606,  23  AmR  578,  56  Ala.  368; 
Louisville,  etc..  R.  Co.  v.  Rlsenstetn, 
(A.)  69  S  243;  Louisville,  etc.,  R.  Co. 
v.  Jones.  12  Ala.  A.  347,  67  S  621. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  50  Colo.  151,  114  P  646. 

Ga.— Southern  Express  Co.  v.  Ha- 
naw,  184  Ga.  445,  67  SK  944,  137 
AmSR  227;  Louisville,  etc..  R  Co. 
v.  Venable,  132  Ga.  501.  64  SE  466; 
Central  of  Georgia  R.  Co.  v.  Hall, 
124  Ga,  322,  62  SE  679,  110  AmSR 
170,  4  LRANS  898;  Georgia  Southern, 
etc.,  R.  Co.  v.  Johnson.  121  Ga.  231, 
48  SE  807;  Central  of  Georgia  R.  Co. 
v.   Murphey,   118  Ga.  614.  38  SE  970, 

63  LRA  720;   Wood  v.   Southern  Ex- 

Sress  Co..  96  Ga.  461,  22  SE  535; 
eorgia  R,  etc.,  Co.  v.  Keener.  93 
Ga.  808.  21  SE  287.  44  AmSR  197; 
Louisville,  etc..  R.  Co.  v.  Tharpe,  11 
Ga.  A.  465.  75  SE  677;  Central  of 
Georgia  R  Co.  v.  Butler  Marble,  etc., 
Co.,  8  Ga.  A.  1,  68  SE  775;  Louisville, 
etc.,  R.  Co.  v.  Warfleld,  6  Ga.  A.  550, 
65  SE  308. 

Ind. — Rosenfleld  v.   Peoria,   etc.,  R. 


Co.,  103  Ind.  121,  2  NE  344,  53  AmR 
500;  Baltimore,  etc.,  R.  Co.  v.  Rags- 
dale.  14  Ind.  A.  406,  42  NE  1106. 

Iowa. — Blair  v.  Wells,  155  Iowa  190, 
135  NW  616  (construing  Missouri 
law). 

Ky. — Southern  Express  Co.  v.  Fox, 
131  Ky.  257,  115  SW  184.  117  SW  370, 
133  AmSR  241. 

La. — Kember  v.  Southern  Express 
Co.,  22  La.  Ann.   158,  2  AmR  719. 

Minn. — Porteous  v.  Adams  Express 
Co.,  112  Minn.  31,  127  NW  429;  Ost- 
root  v.  Northern  Pac.  R.  Co.,  Ill 
Minn.  504,  127  NW  177:  Murphy  v. 
Wells-Fargo,  99  Minn.  230,  108  NW 
1070;  O'Malley  v.  Great  Northern  R. 
Co..  86  Minn.  380,  90  NW  974;  Alair 
v.  Northern  Pac.  R.  Co.,  53  Minn.  160, 
54  NW  1072.  39  AmSR  588,  19  LRA 
764;  Moulton  v.  St.  Paul,  etc,  R.  Co., 
31  Minn.  85.  16  NW  497.  47  AmR  781. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  343,  4  SW  689,  1  AmSR 
721;  McElvaln  v.  St.  Louis,  etc.,  R. 
Co..  151  Mo.  A.  126,  131  SW  736. 

N.  C. — Everett  ▼.  Norfolk,  etc.,  R. 
Co..  188  N.  C.  68,  60  SE  657.  1  LRANS 
986. 

N.  D. — Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  824,  121  NW  78.  138 
AmSR  768. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Hub- 
bard. 72  Oh.  St.  302.  74  NE  217. 

Or. — Lacey  v.  Oregon  B,,  etc,  Co, 
63  Or.  596.  128  P  999. 

S.  D. — Berry  v.  Chicago,  etc.,  R. 
Co.,  24  S.  D.  611,  124  NW  869. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Smith,  128  Tenn.  678,  184  SW  866; 
Nashville,  etc.,  R.  Co.  v.  Stone,  122 
Tenn.  348,  79  SW  1031.  105  AmSR 
965;  Louisville,  etc.,  R.  Co.  v.  Wynn, 
88  Tenn.  320,  14  SW  311. 

W.  Va. — Bosley  v.  Baltimore,  etc, 
R.  Co..  64  W.  Va.  663.  570,  46  SE  618. 
66  LRA  871   [clt  Cyc]. 

Wis. — Ullman  v.  Chicago,  etc.,  R 
Co..  112  Wis.  150.  88  NW  41;  Abrams 
v.  Milwaukee,  etc.,  R.  Co.,  87  Wis. 
485,  68  NW  780.  41  AmSR  65;  Black 
v.  Goodrich  Transp.  Co.,  66  Wis.  319, 
13  NW  244,  42  AmR  713. 

[a]  Season  for  role. — The  same 
reasons  which  forbid  that  a  common 
carrier  should,  even  by  express  con- 
tract, be  absolved  from  liability  for 
Its  own  negligence  stand  also  In  the 
way  of  any  arbitrary  preadjustment 
of  the  measure  of  damages,  where 
the  carrier  is  partially  relieved  from 
such  liability.  It  would  Indeed  be 
absurd  to  say  that  the  requirement 
of  the  law  as  to  such  responsibility 
of  the  carrier  is  absolute  and  cannot 
be  laid  aside  even  by  the  agreement 
of  the  parties,  but  that  one  half  or 
three  fourths  of  this  burden  which 
the  law  compels  the  carrier  to  bear 
may  be  laid  aside  by  means  of  a 
contract  limiting  the  recovery  of 
damages  to  one  half  or  one  fourth  of 
the  known  value  of  the  property. 
This  would  be  mere  evasion  which 
would   not   be   tolerated.     Moulton   v. 


St.  Paul,  etc,  R.  Co.,  31  Minn.  85,  II 
NW  497.  47  AmR  781. 

[b]  XUnstratloiu-— A  provision  In  a 
contract  of  shipment  of  cattle  that, 
in  the  event  of  delay  caused  by  neg- 
ligence of  the  carrier,  the  shipper 
would  accept  as  full  compensation 
the  amount  expended  by  him  In  pur- 
chasing food  and  water  Is  invalid. 
Bosley  v.  Baltimore,  etc.,  R.  Co..  54 
W.  Va.   663,  46  SE  613,  66  LRA  871. 

fc]  Meet  of  atate  statutes  «xu* 
rat—,  It  has  been  held  in  Alabama 
that  the  rule  stated  In  the  text  is 
not  affected  by  the  Commodity  Act 
(Gen.  Acta  [1907]  p  209  and  Gen. 
Acts  [Spec  SesB.  1907]  p  128),  Axing 
rates  to  be  charged  by  railroads.  Ala- 
bama Great  Southern  R.  Co.  v.  Mc- 
Cleskey, 160  Ala.  680.  49  S  433. 

2.  Sells  v.  St.  Louis,  etc.,  R.  Co., 
52  Fed.  90S;  Union  Pac.  R.  Co.  v. 
Stupeck,  50  Colo.  161,  114  P  ««: 
Southern  Express  Co.  v.  Hanaw,  IK 
Ga.  445,  87  SE  944,  137  AmSR  227; 
Georgia  Southern,  etc.,  R.  Co.  v.  John- 
son, 121  Ga,  281,  48  SE  807:  Central 
of  Georgia  R.  Co.  v.  Murphey,  111 
Ga,  614,  88  SE  970.  53  LRA  720. 

3.  Union  Pac.  R.  Co.  v.  Stupeck, 
50  Colo.  161,  114  P  646. 

4.  Hanson  v.  Great  Northern  R. 
Co..  18  N.  D.  324,  121  NW  78.  133 
AmSR  768  (where  It  was  said  that 
the  facts  in  each  case  must  be  looked 
to  to  determine  whether  the  object 
of  the  stipulation  was  merely  to 
place  a  limit  on  the  carrier's  liability, 
and  therefore  Invalid,  or  whether  the 
object  was  to  fix  fairly  and  honestly 
a  basis  of  the  carriers  charges  and 
responsibility,  and  hence  valid  as  a 
reasonable  mode  of  securing  a  due 
proportion  between  the  amount  for 
which  the  carrier  may  be  responsible 
and  the  freight  it  receives,  and  of 
protecting  Itself  against  extravagant 
and  fanciful  valuations). 

5.  Eells  v.  St.  Louis,  etc.,  R.  Co.. 
52  Fed.  903;  Kellerman  v.  Kansas 
City,  etc..  R.  Co.,  68  Mo.  A.  256:  Con- 
over  v.  Pacific  Express  Co.,  40  Mo. 
A.  31  (where  a  limitation  of  the  first 
kind  was  condemned,  and  it  was  fur- 
ther held  that  the  limitation  would 
not  apply,  although  the  shipper,  on 
demand  made  by  the  carrier,  refused 
to  state  the  amount  of  its  value,  and 
although  a  greater  charge  would 
have  been  made  for  its  carriage,  and 
it  .would  have  been  differently  car- 
ried if  such  value  had  been  dis- 
closed); Klrby  v.  Adams  Express  Co.. 
2  Mo.  A.  369;  Nashville,  etc..  R.  Co. 
v.  Stone.  112  Tenn.  348,  79  SW  1031, 
106  AmSR  955;  Starnes  v.  Louisville, 
etc.,  R.  Co.,  91  Tenn.  516,  618,  19  SW 
676  (where  the  following  stipulation 
was  held  valid:  "And  it  is  further 
agreed  that  should  damage  occur  for 
which  the  said  party  of  the  first  part 
may  be  liable,  the  value  at  the  place 
and  date  of  shipment  shall  govera 
the  settlement,  in  which  the  amount 
claimed  shall  not  exceed,  for  a  stal- 
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United  States  supreme  court,  repudiate  this  doc- 
trine and  hold  that,  on  principle,  there  can  be  no 
difference  between  a  case  where  the  stipulation  is 
that  the  value  of  the  property  does  not  exceed  a 
specified  sum  and  one  by  which  the  value  is  agreed 
to  be  a  specified  sum.8  In  either  case,  it  is  said,  it 
becomes  a  part  of  the  contract  on  which  the  minds 
of  the  parties  meet  and  on  which  they  act.7  And 
so  far  as  interstate  shipments  are  concerned,  the 
decisions  of  the  United  States  supreme  conrt  on  this 
question  are  of  course  binding  on  the  state  courts.* 
[4  216]  (cc)  Distinction  between  Valuation 
Fixed  by  Shipper  and  Valuation  Acquiesced  in  by 
Him.  In  a  number  of  decisions  a  distinction  is 
made  between  contracts  in  "which  the  valuation  in- 
serted in  the  contract  is  one  designated  by  the 
shipper  on  request  of  the  carrier,  and  contracts  in 
which  the  valuation  is  inserted  in  the  contract  with- 
out being  named  by  the  shipper,  or  in  other  words 
a  general  limitation  of  actual  value.  According  to 
some  decisions  the  latter  class  of  contracts  is  in- 
valid.9 This,  however,  is  not  the  view  of  the  United 
States  supreme  court  or  of  some  other  courts  in 
whieh  the  question  has  been  raised.    No  difference 


lion  or  jack,  $200;  for  a  horse  or 
mule,  $100  .  .  .  which  amounts, 
It  is  agreed,  are  as  much  as  such 
Mock  as  are  herein  agreed  to  be 
transported  are  reasonably  worth"): 
Louisville,  etc.,  R  Co.  v.  Sowell,  90 
T«nn.  17,  22,  15  SW  837  (where  the 
court,  In  respect  to  the  latter  kind 
of  stipulation,  said:  "It  is  not  a 
mere  exemption  from  liability,  wlth- 
out  more.  On  the  contrary,  it  is  the 
assumption  of  liability  to  the  full 
limit  of  the  value  of  the  property, 
as  agreed  upon  by  the  parties  to  the 
contract,"  and  in  respect  of  the  first 
kind  of  stipulation,  that  it  does  not 
amount  to  an  agreement  as  to  valu- 
ation); Louisville,  etc..  R.  Co.  v. 
Wynn,  88  Tenn.  820,  14  SW  Sll 
(where  a  contract  containing  a  limi- 
tation of  the  kind  just  mentioned 
was  held  Invalid). 

8.  TJ.  S. — Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  639,  «42,  33  SCt 
391.  57  L.  ed.  883  (where  the  follow- 
ing clause  was  sustained:  "In  con- 
sideration of  the  price  ...  I, 
,  the  consignor,  hereby  re- 
lease the  said  company,  and  all  other 
railroad  and  transportation  compa- 
nies, over  whose  lines  the  above  prop- 
erty may  pass  to  destination,  from 
all  liability  from  any  loss  or  damage 
said  property  may  sustain  In  excess 
of  J5.00  per  100  lbs."):  Wells  v.  Nel- 
xan-Marcus  Co..  227  U.  S.  4«9,  33  SCt 
«7.  57  L.  ed.  600;  Chicago,  etc.,  R 
Co.  v.  Miller,  226  U.  S.  613,  33  SCt 
155,  57  L.  ed.  323. 

Ala. — Southern  R.  Co.  v.  Jones,  132 
Ala.  437,  31  S  601;  Western  R  Co. 
v.  Harwell,  97  Ala.  341,  11  S  781. 

Minn. — Alalr  v.  Northern  Pac.  R. 
Co.  53  Minn.  160,  64  NW  1072,  39 
AmSR  588,  19  LRA  764. 

X.  II. — Durgin  v.  American  Express 
Co..  66  N.  H.  277,  20  A  328,  9  LRA 
45J. 

N.  T. — Zlmmer  v.  New  York  Cent., 
etc.,  R.  Co.,  137  N.  T.  460,  33  NB  642. 
But  see  Marquis  v.  Wood,  29  Misc. 
5*0,  592,  61  NYS  261  [art  30  Misc. 
'JO  mem,  62  NYS  626  mem]  (where 
uie  court  said:  "In  the  case  at  bar, 
the  contract  provided  that  said  ex- 
press company  shall  not  be  liable  for 
any  loss  or  damage  to  said  property, 
exceeding  the  sum  of  fifty  dollars, 
and  the  courts  in  a  number  of  in- 
stances have  held  that  the  carrier 
did  not,  by  this  attempt  to  limit  his 
'lability,  relieve  himself  from  a  loss 
occasioned  by  his  own  negligence, 
Mir  would  that  appear  to  be  the  full 
limit  Intended  to  be  fixed  by  the  com- 
pany In  the  present  case;  for  the 
receipt  also  contained  the  words,  "nor 
•n  any  event  shall  said  company  be 
liable  for  more  than  the  true  value 
of  the  property.'  Judged,  therefore, 
oy  the  light  or  the  foregoing  author- 


ity, it  was  not  error  for  the  court  to 
submit  to  the  jury  the  question  of 
value,  nor  that  of  the  plaintiffs'  right 
to  recover  more  than  fifty  dollars, 
in  the  event  that  their  loss  or  dam- 
age exceeded  that  sum."  The  court 
followed  Magnln  v.  Dlnsmore,  56  N. 
Y.  168,  which  as  elsewhere  noted, 
supra  I  211  note  76,  has  been  quali- 
fied,  if  not  overruled,  by  subsequent 

Va. — Richmond,  etc.,  R.  Co.  v. 
Payne,  86  Va.  481,  10  SB  749,  6  LRA 

Wis. — Ullman  v.  Chicago,  etc.,  R. 
Co.,  112  Wis.  160,  88  NW  41,  88  Am 
SR  949. 

7.  Alair  v.  Northern  Pac.  R.  Co., 
63  Minn.  160,  64  NW  1072,  39  AmSR 
588,  19  LRA  764. 

8.  See  supra  J  172. 

9.  Central  of  Georgia  R.  Co.  v. 
Murphey,  113  Oa.  614,  38  SB  970,  53 
LRA  720;  Doan  v.  St.  Louis,  etc.,  R. 
Co.,  38  Mo.  A.  408,  421,  423. 

"A  mere  general  limitation  as  to 
value,  expressed  In  a  bill  of  lading, 
and  amounting  to  no  more  than  an 
'arbitrary  preadjustment  of  the  meas- 
ure of  damages,'  will  not,  though  the 
shipper  assents  in  writing  to  the 
terms  of  the  document,  serve  to  ex- 
empt a  negligent  carrier  from  liabil- 
ity for  the  true  value."  Central  of 
Georgia  R:  Co.  v.  Murphey,  supra. 

"A  distinction  Is  taken  under  the 
decisions  in  this  state,  between  a 
contract  Imposed  by  a  common  car- 
rier on  a  snipper  which  contains  a 
general  limitation  of  value,  and  a 
contract  between  the  carrier  and  the 
shipper  In  which  the  value  of  the 
thing  shipped  is  agreed  upon  so  that 
In  case  of  loss  the  damages  become 
liquidated  by  the  contract  of  the 
parties.  In'  the  former  case,  the  gen- 
eral stipulation  is  inoperative  in  re- 
ducing the  damages  which  the 
plaintiff  recovers  In  the  event  of  loss 
by  negligence.  In  the  latter  case  the 
effect  of  the  contract  is  to  liquidate 
the  damages,  although  the  loss  may 
have  been  the  result  of  negligence. 
This  distinction  will  be  seen  Dy  com- 
paring the  two  decisions  of  our  su- 
preme court  in  Harvey  v.  Terre 
Haute,  etc.,  R.  Co.,  74  Mo.  538,  and 
McFadden  v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343,  352,  4  SW  689.  1  AmSR  721. 
.  .  .  This  case,  then,  is  not  like 
the  case  of  Harvey  v.  Terre  Haute. 
etc,  R.  Co.,  supra,  where  the  agent 
of  the  defendant  asked  the  agent  of 
the  plaintiff  the  value  of  the  horse, 
and  was  told  that  its  value  was  one 
hundred  dollars.  But  it  Is  like  the 
case  of  McFadden  v.  Mlssqurl  Pac.  R. 
Co.,  supra,  where  It  was  held  that 
the  limitation  as  to  value  did  not  op- 
erate to  reduce  the  damages  to  which 
the  plaintiff  was  entitled  in  the  case 


in  principle,  it  is  held,  exists  between  the  two 
classes  of  contracts;  when  the  latter  class  is  acqui- 
esced in  by  the  shipper  there  is  an  "agreed"  val- 
uation as  much  as  in  the  first  class.10  This  principle 
is  borne  out  by  the  great  weight  of  authority  as  to 
what  constitutes  a  contract  limiting  liability,  for, 
as  heretofore  shown,  where  a  limitation  of  lia- 
bility is  embodied  in  a  receipt  or  bill  of  lading 
which  is  accepted  by  the  shipper,  he  will  in  most 
jurisdictions  be  presumed  to  have  acquiesced  in 
such  limitation,  even  without  any  formal  assent 
thereto,  in  the  absence  of  fraud  or  imposition.11 

[$217]  (dd)  Disproportion  between  Actual  and 
Fixed  Value.  In  Alabama  the  doctrine  is  well 
settled  that,  where  a  contract  limits  the  liability  of 
the  carrier  to  an  agreed  valuation,  on  a  considera- 
tion of  reduced  charges  for  carriage  of  goods,  and 
such  agreed  valuation  is  largely  disproportionate 
to  the  value  of  the  goods,  it  is  violative  of  public 
policy,  as  far  as  it  limits  the  carrier's  liability  for 
loss  or  injury  caused  by  the  negligence  of  itself  or 
its  servants,  and  that  too,  although  the  value  of 
the  goods  shipped  is  not  disclosed  to  the  carrier.12 
This  principle  seems  to  be  borne  out  by  a  number 

of    negligence."     Doan   v.    St.    Louis, 
etc..  K.  Co..  suDra.        ' 

10.  Missouri,  etc.,  R.  Co.  v.  Harri- 
man,  227  U.  S.  657,  33  SCt  397,  57  L. 
ed.  690;  Hart  v.  Pennsylvania  R.  Co., 
112  U.  S.  331,  337.  6  SCt  161,  28  L.  ed. 
717;  Alair  v.  Northern  Pac.  R  Co..  63 
Minn.  160,  64  NW  1072,  39  AmSR  688. 
19  LRA  764. 

"A  distinction  is  sought  to  be 
drawn  between  a  case  where  a  ship- 
per, on  requirement,  states  the  value 
of  the  property,  and  a  rate  of  freight 
Is  fixed  accordingly,  and  the  present 
case.  It  Is  said,  that,  while  In  the 
former  case  the  shipper  may  bo  con- 
fined to  the  value  he  so  fixed,  in  the 
event  of  a  loss  by  negligence,  the 
same  rule  does  not  apply  to  a  case 
where  the  valuation  inserted  in  the 
contract  is  not  a  valuation  previously 
named  by  the  shipper.  But  we  see 
no  sound  reason  for  this  distinction. 
The  valuation  named  was  the  'agreed 
valuation,'  the  one  on  which  the 
minds  of  the  parties  met,  however  it 
came  to  be  fixed,  and  the  rate  of 
freight  was  based  on  that  valuation, 
and  was  fixed  on  condition  that  such 
was  the  valuation,  and  that  the  liabil- 
ity should  go  to  that  extent  and  no 
further."  Hart  v.  Pennsylvania  R. 
Co.,  supra. 

11.  See  supra  5}  178,  182. 

12.  Southern  Express  Co.  v.  Glbbs, 
156  Ala.  303,  46  S  465,  130  AmSR  24, 
18  LRANS  874;  Broadwood  v.  South- 
ern Bxpress  Co.,  148  Ala,  17,  41  8 
769;  Southern  Bxpress  Co.  v.  Owens, 
146  Ala.  412,  41  S  752,  119  AmSR  41. 
8  LRANS  369,  9  AnnCas  1143:  South- 
ern Bxpress  Co.  v.  Jones,  132  Ala. 
437,  31  S  601;  Moulton  v.  Louisville, 
etc.,  R  Co.,  128  Ala.  637,  29  S  602; 
Alabama  Great  Southern  R.  Co.  v. 
Little,  71 'Ala.  611;  South,  etc.,  Ala- 
bama R.  Co.  v.  Henleln,  62  Ala.  606, 
23  AmR  678;  Louisville,  etc.,  R.  Co. 
v.  Jones,  12  Ala.  A.  347,  67  S  621. 

"If  the  limit  to  the  liability  ap- 
pears greatly  disproportionate  to  the 
real  value  of  the  animal  and  the 
amount  of  freight  charged,  it  will  be 

S renounced  unjust  and  unreasonable; 
ut,  if-  it  seems  to  have  been  in- 
tended to  adjust  the  extent  of  liabil- 
ity to  the  reduced  rate  of  freight 
charged,  and  to  secure  the  carrier 
against  exaggerated  or  fanciful  valu- 
ations, it  fixes  the  measure  of  the 
carrier's  liability.  South,  etc.,  Ala- 
bama R.  Co.  v.  Henlein,  53  Ala.  606, 
23  AmR  578,  56  Ala.  868."  Western 
R.  Co.  v.  Harwell,  91  Ala.  340,  348,  8 
S  649. 

[a]  Be—on  for  rule*— "In  deter- 
mining whether  a  stipulation  is  void 
as  being  against  public  policy  there 
is  no  room  for  inquiry  into  the 
knowledge,  information  or  intention 
of  the  parties.     The  question  is  not 
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of  decisions  in  other  jurisdictions.13  But  in  other 
decisions,  among  which  are  several  decided  by  the 
United  States  supreme  court,  the  view  is  taken  that 
a  mere  difference  between  the  value  as  agreed  on 
and  the  actual  value  of  the  property,  however  wide 
sucli  difference  may  be,  is  not  a  controlling  test  as 
to  the  validity  of  the  stipulation,  and  that  the  true 
test  is  whether  the  stipulation  was  fairly  entered 
into,  by  the  parties,  and  is  just  and  reasonable  in 
the  eye  of  the  law;  and  contracts  have  frequently 
been  sustained  where  the  difference  between  the 
agreed  and  the  fixed  value  was  very  great."  How- 
ever, there  are  decisions,  some  of  which  were  de- 


cided in  jurisdictions  where  the  foregoing  view  pre> 
vails,  where  contracts  in  which  there  was  great 
discrepancy  between  the  actual  and  the  agreed 
value,  taken  in  connection  with  other  circum- 
stances, have  been  held  void  as  arbitrary  and 
unreasonable.  In  some  of  these  decisions  the 
fact  on  which  the  reasonableness  of  the  con- 
tract turns  is  the  knowledge,  or  want  of  knowl- 
edge, on  the  part  of  the  carrier  of  the  value 
of  the  goods.'  If,  knowing  such  value,  and  that 
the  valuation  fixed  was  unreasonably  low,  the  con- 
tract is  considered  void  as  being  an  arbitrary  lim- 
itation of  liability.15    This  view,  however,  was  em- 


what  the  parties  knew  or  Intended 
but  what  Is  the  effect  of  the  stipula- 
tion, not  whether  the  parties  Intended 
evil  or  knew  their  act  was  hurtful 
to  the  public,  but  whether  to  allow 
and  uphold  such  contracts  would  be 
fraught  with  wrong;  and  injury  to  the 
people  of  a  character  from  which  It 
Is  the  province  and  duty  of  govern- 
ment to  protect  them.  So  it  is  Im- 
material when  a  carrier  has  stipu- 
lated for  a  limitation  of  damages 
resulting;  from  his  negligence  to  a 
greatly  disproportionately  small  val- 
uation of  the  property  carried 
whether  he  knew  or  was  Informed  of 
Its  real  value  or  not.  It  is  against 
the  public  good  in  respect  of  a  matter 
of  governmental  concern  that  he 
should  be  allowed  to  make  such  stip- 
ulation under  any  circumstances; 
and  to  allow  it  to  stand  in  any  in- 
stance or  upon  any  consideration 
would  be  to  emasculate  the  principle 
of  public  policy  obtaining  in  the 
premises  and  to  leave  the  public  ex- 
posed to  all  the  uncertainties  incident 
to  Inquiries  into  what  carriers  in- 
tended, or  knew  or  had  been  Informed 
as  to  the  real  value  of  property 
transported  by  them."  Southern  R. 
Co.  v.  Jones.  132  Ala.  437.  442,  31  A 
501. 

f  b]  Applying  this  priaeiple,  It  was 
held  that  the  clause  limiting  the 
liability  of  the  carrier  to  five  dollars 
per  hundred  pounds  on  a  box  con- 
taining wearing  apparel  and  other 
articles  was  unreasonable  and  arbi- 
trary and  not  binding  on  the  shipper. 
Georgia  Pac.  R.  Co.  v.  Hughart,  90 
Ala.  36,  8  S  62  [quot  Alabama  Great 
Southern  R.  Co.  v.  Little,  71  Ala. 
611]. 
■  [c]  Bffeot  of  special  statute  on 
doctrine. — The  fact  that  the  state 
now  regulates  the  rates  which  rail- 
roads may  charge  for  the  carriage  of 
freight,  one  being  In  force  when  the 
liability  of  the  carrier  for  Injury  or 
destruction  of  the  goods  by  its  negli- 
gence is  limited  by  a  special  contract, 
and  another  when  no  such  limitation 
is-  agreed  on,  and  both  rates  being 
approved  by  the  state  railroad  com- 
mission, is  not  a  statutory  validation 
of  a  contract  between  the  shipper 
and  the  carrier,  fixing  the  maximum 
value  of  goods  to  be  recovered  of 
the  carrier  In  case  of  their  loss 
through  its  negligence  at  a  sum 
greatly  below  their  rea.1  worth. 
Louisville,  etc.,  R.  Co.  v.  Jones,  12 
Ala.  A.  847.  67  S  621. 

13.  Eells  v.  St.  Louis,  etc.,  R.  Co., 
62  Fed.  903  (holding  that,  where  the 
shipper,  by  rail,  of  a  horse  worth  one 
thousand  Ave  hundred  dollars,  signed 
a  live  stock  contract  providing  that 
"the  liability  of  the  company  for  val- 
uable live  stock  shall  not  exceed 
$100  for  each  animal,"  this  was  not 
merely  an  agreed  valuation  of  the 
animal,  but  an  attempt  to  limit  the 
carrier's  responsibility  for  negligence, 
and  was  therefore  void);  Berry  v. 
Chicago,  etc.,  R.  Co.,  24  S.  D.  611,  124 
NW  869;  Louisville,  etc.,  R.  Co.  v. 
Smith,  123  Tenn.  678.  711,  134  8W 
866  (holding  that  a  live  stock  ship- 
ping contract  containing  a  limitation 
of  liability,  in  case  of  stallions,  to  a 
specific  amount,  is  unreasonable  and 
of  no  force,  where  the  stallions  actu- 
ally shipped  and  Injured  by  the  car- 
rier's negligence  are  worth  at  market 


value  two  or  three  times  aa  much 
as  the  amount  limited,  as  such  con- 
tract is  a  mere  cloak  to  avoid  liabil- 
ity for  the  carrier's  negligence, 
"when  such  departure  [from  the 
market  value]  Is  very  great  It  Is 
conclusive  evidence  that  the  contract 
was  not  a  bona  fide  one  for  the 
ascertainment  of  values,  but  one 
against  negligence");  Nashville,  etc., 
R.  Co.  v.  Stone,  112  Tenn.  348,  79 
SW  1031,  105  AmSR  965  (holding  that 
where  it  was  agreed  in  a  contract 
for  the  shipment  of  hogs  that  the 
value  for  which  the  carrier  should 
be  liable  should  not  exceed  five  dol- 
lars each,  while  their  real  value  was 
two  or  three  times  that  amount,  the 
stipulation  was  unreasonable  and 
void). 

14.  U.  S.— Pierce  Co.  v.  Wells,  236 
U.  S.  278,  35  SCt  351,  59  L  ed.  676 
(where  the  actual  value  of  a  ship- 
ment of  automobiles  was  fifteen  thou- 
sand dollars  while  the  agreed  valua- 
tion was  only  fifty  dollars);  Kansas 
City  Seuthern  R.  Co.  v  Carl,  227  U. 
S.  639.  33  SCt  391,  57  L.  ed.  683; 
Chicago,  etc.,  R.  Co.  v.  Latta.  226 
U.  S.  519,  33  SCt  155,  67  L.  ed.  328 
[rev  172  Fed.  850,  97  CCA  198] 
(agreed  value  three  hundred  dollars, 
actual  value  two  thousand  five  hun- 
dred dollars);  Chicago,  etc.,  R.  Co. 
v.  Miller,  226  U.  S.  613,  33  SCt  156, 
57  L.  ed.  323  (where  a  bill  of  lading 
signed  by  the  shipper's  agent  placed 
a  value  of  one  hundred  dollars  on  a 
horse  afterward  claimed  to  be  worth 
two  thousand  dollars):  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  5  SCt 
151,  28  L.  ed.  717. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly.  50  Ark.  397.  8  SW  134.  7  Am 
SR  104  (valuation  fifty  dollars,  actual 
value  six  hundred  dollars). 

Cal. — Donlon  v.  Southern  Pac.  Co., 
151  Cal.  763,  91  P  603,  11  LRANS  811. 
12  AnnCas  1118  and  note. 

Minn. — Alair  v.  Northern  Pac.  R. 
Co.,  63  Minn.  160,  54  NW  1072,  39 
AmSR  688,  19  LRA  764. 

Mo. — Donovan  v.  Wells,  265  Mo. 
291.  177  SW  839  (agreed  value  fifty 
dollars,  actual  value  ten  thousand 
dollars). 

N.  T. — Zimmer  v.  New  York  Cent., 
etc..  R.  Co.,  137  N.  Y.  460,  S3  NE  642 
(upholding  a  contract  where  the 
stipulated  value  was  one  hundred 
dollars  and  the  actual  value  three 
thousand  dollars);  Steers  v.  Liver- 
pool, etc,  SS.  Co.,  67  N.  Y.  1.  16 
AmR  453  (upholding  a  contract  in 
which  the  stipulated  value  was  fifty 
dollars  and  the  actual  value  one 
thousand  dollars). 

N.  D. —  Hanson  v.  Great  Northern 
R.  Co.,  18  N.  D.  824,  121  NW  78,  138 
AmSR  768. 

Utah. — Larson  v.  Oregon  Short  Line 
R.  Co.,  38  Utah  130,  110  P  983  (hold- 
ing that  a  valuation  of  five  dollars 
per  hundredweight,  to  which  the  lia- 
bility of  a  carrier  of  household 
? roods,  "consisting  of  a  roll  of  carpet, 
ncludlng  one  feather  bed,  four  pil- 
lows, and  three  boxes  of  other  house- 
hold goods,"  was  limited,  was  not  so 
Inadequate  as  to  be  fraudulent  on  Its 
face,  or  as  to  show  a  valuation  below 
the  actual  value). 

Va. — Richmond,  etc.,  R.  Co.  v. 
Payne.  86  Va.  481,  10  SB  749.  6  LRA 
849. 


Wash;— Hill  v.  Northern  Pac.  R. 
Co.,  33  Wash.  697,  74  P  1064. 

[a]  Be—on  for  rule-— (1)  The 
principle  in  support  of  this  view  la 
that  it  Is  not  just  nor  equitable  that 
the  shipper  shall  benefit  by  the  lower 
rate  and  then  recover  for  what  value 
he  said  did  not  exist,  In  order  to  ob- 
tain the  rate.  Missouri,  etc.,  R.  Co. 
v.  Harrlman,  227  U.  S.  667,  33  SCt 
397,  57  L.  ed.  690.  (2)  "The  valua- 
tion declared  or  agreed  upon  as  evi- 
denced by  the  contract  of  shipment 
upon  which  the  published  tariff  rate 
la  applied,  must  be  conclusive  in  an 
action  to  recover  for  loss  or  damage  a 

freater  sum.  ...  To  permit  such  a 
eclared  valuation  to  be  overthrown 
by  evidence  aliunde  the  contract,  for 
the  purpose  of  enabling  the  shipper 
to  obtain  a  recovery  in  a  suit  for 
loss  or  damage  in  excess  of  the  max- 
imum valuation  thus  fixed,  would 
both  encourage  and  reward  under- 
valuations and  bring  about  pref- 
erences and  discriminations  for- 
bidden by  the  law.  Such  a  result 
would  neither  be  just  nor  condusive 
to  sound  morals  or  wise  policies. 
The  valuation  the  shipper  declares 
determines  the  legal  rate  where  there 
are  two  rates  based  upon  valuation. 
He  must  take  notice  of  the  rate  ap- 
plicable, and  actual  want  of  knowl- 
edge is  no  excuse."  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S. 
639,  652.  33  SCt  391,  67  L.  ed.  683. 

IS.  Colorado,  etc.,  R.  Co.  v.  Manett. 
21  Colo.  A.  693,  121  P  1012;  St  Louis, 
etc.,  R.  Co.  v.  Mounts.  44  Okl.  359, 
144  P  1036  (holding,  however,  that, 
where  there  has  been  an  unlawful 
declared  or  agreed  undervaluation  of 
property  in  fixing  tariff  rates  In  in- 
terstate shipments  without  the  actual 
knowledge  thereof  on  the  part  of 
the  carrier,  the  shipper  1b  estopped 
to  recover  more  than  such  declared 
or  agreed  value);  Bingham  v.  San 
Pedro,  etc.,  R.  Co.,  39  Utah  400,  117 
P  606. 

"If  both  parties,  knowing  the  ac- 
tual value  of  the  property,  arbitrarily 
Insert  in  the  bill  of  lading  a  much 
less  sum,  grossly  disproportionate  to 
the  real  value,  for  the  purpose  of 
limiting  the  liability  of  the  carrier 
for  the  consequences  of  Its  negli- 
gence, the  stipulation  would  be  In- 
valid/' Alair  v.  Northern  Pac  R. 
Co.,  53  Minn.  160.  169.  64  NW  1072. 
39  AmSR  588.  19  LRA  764. 

[a]  Illustrations. — (1)  A  contract 
limiting  a  carrier's  liability  to  five 
dollars  per  hundredweight,  or  to  a 
maximum  of  one  hundred  and  twenty 
dollars,  is  invalid,  where  the  freight 
Is  worth  over  nine  hundred  dollars 
and  the  carrier  had  knowledge 
thereof.  Colorado,  etc.,  R.  Co.  v. 
Manatt,  21  Colo.  A.  693,  121  P  1012. 
(2)  The  stipulation  in  a  contract  of 
carriage  of  horses  limiting  their 
value  to  twenty  dollars  each  as  a 
basis  for  liability  of  the  carrier  In 
case  of  their  loss  is  unreasonable. 
and  so  not  binding,  the  carrier's 
agent  having  been  Informed  that 
they  were  worth  two  hundred  dol- 
lars each.  Bingham  v.  San  Pedro, 
etc.,  R.  Co..  39  Utah  400,  407,  117 
P  606  (where  the  court  said:  "He 
thus,  as  a  reasonable  person,  must 
have  known  that  the  value  as  he  in- 
serted it  Into  the  contract  was  wholly 
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piratically  repudiated  in  other  decisions  where  this 
precise  question  was  carefully  considered.1*  In 
others  the  decisions  turned  on  the  fact  that  the  val- 
uation was  fixed  without  any  reference  to  the 
charges  and  responsibilities  to  be  borne  by  the  car- 
rier. Other  decisions  seem  to  turn  on  the  'fact 
that  the  valuation  was  that  expressed  in  the  com- 
pany's tariffs  applicable  to  all  shipments  of  a  like 
character  under  a  reduced  rate,  and  that  the  valua- 
tion was  not  the  result  of  any  actual  estimation  or 
consideration  of  the  actual  value  of  the  goods.1* 
This  last  mentioned  class  of  oases,  however,  is  not 
in  harmony  with  decisions  of  the  United  States 
supreme  court,  where  contracts  almost  identical  in 
character  with  those  set  out  in  the  preceding  ngte 
were  upheld.1*  And  in  a  later  decision  of  the 
United  States  supreme  court  in  which  all  the  United 
States  supreme  court  decisions  cited  in  this  section 
were  reviewed  and  relied  on  as  the  basis  of  its 
holding,  it  was  declared  without  any  limitation  or 
qualification  "that  the  legality  of  the  contract  does 
not  depend  upon  a  valuation  which  shall  have  a 
relation  to  the  actual  worth  of  the  property,"  but 
on  the  acceptance  by  the  parties  of  the  contract 


as  the  basis  of  shipment  and  on  the  force  of  the 
statute  as  to  the  filed  tariff,  making  it  optional  with 
the  shipper  to  ship  at  the  lower  rate  and  not  avail 
himself  of  a  greater  recovery  on  paying  the  higher 
rate  named  in  the  tariff,  and  on  the  requirement 
of  the  shipper  to  take  notice  of  its  terms  and  to 
be  bound  thereby.20  However  much  the  decisions 
of  the  state  courts  may  have  heretofore  differed 
from  those  of  the  supreme  court  of  the  United 
States,  the  latter  decisions,  by  virtue  of  the  Car- 
mack  amendment  and  the  construction  placed  on 
it  by  the  supreme  court,  are  controlling  as  far  as 
interstate  shipments  are  concerned.11 

[$  218]  (d)  The  Minority  Rule— a*.  In  the 
Absence  of  Statutes  Forbidding  Limitation  of 
Common-Law  Liability.  In  a  minority  of  the  states 
the  rule  is  that,  when  loss  or  damage  results  from 
a  violation  of  the  contract  of  shipment,  growing 
out  of  the  negligence  of  the  carrier  or  its  servants, 
any  limitation  as  to  the  amount  recoverable  for  loss 
or  injury  contained  in  the  contract  of  shipment  is 
inoperative,  although  a  reduced  rate  of  freight  is 
charged.22  The  decisions  formulating  this  rule  very 
generally  hold  that  contracts  of  this  nature  are  in 


unreasonable  and  unfair,  and  he 
further  knew  that  It  was  fixed  by  him 
for  the  sole  purpose  of  arbitrarily 
limiting  appellant's  liability  in  case 
of  loss  or  injury  to  the  horses  while 
In  transit  We  repeat  that  to  enforce 
contracts  which  are  concelred  and 
executed  under  such  circumstances 
would  be  a  travesty  of  justice  and 
a  reproach  to  the  law"). 

18.  Pierce  Co.  v.  Wells,  236  U.  S. 
278.  25  SCt  361,  59  L.  ed.  576  [aft  189 
Fed.  661.  110  CCA  6451 ;  Donovan  v. 
Wells,   265  Mo.  291,  317,  177  SW  839. 

"It  seems  so  obvious  as  to  be  self- 
evident,  that  the  mere  fact  that  de- 
fendant's agents  knew  at  the  time 
the  rate  was  made  that  the  actual 
value  of  the  horses  was  in  excess  of 
the  declared  value  could  not  so  far 
overthrow  the  fairness,  openness. 
Justness  and  reasonableness  of  the 
contract  limiting  liability  to  such  de- 
clared value  as  to  render  such  con- 
tract void.  In  fact,  the  frank  knowl- 
edge, ordinarily,  of  the  existence  of 
two  rates  and  of  a  real  and  a  fic- 
tional (i.  e.,  the  actual  and  the  de- 
clared) value  of  the  goods  offered 
for  shipment  must  be  mutually 
known  by  the  shipper  and  the  car- 
rier, so  that  the  privilege  of  taking 
the  lower  or  the  higher  rate  may  be 
freely  offered  to  the  shipper  In  the 
fair  and  open  light  of  all  of  the 
facts.  Any  other  view  would  have 
the  effect  to  destroy  Instantly  the 
entire  scheme  of  a  limited-liability 
shipping  contract,  and  none  such 
could  longer  exist  under  the  pro- 
visions of  the  Interstate  Commerce 
Act.  On  the  contrary  there  does  not 
exist,  in  our  view,  any  valid  reason 
based  upon  any  provision  or  construc- 
tion of  the  Interstate  Commerce  Act 
why  the  shipper  and  the  carrier  may 
not  for  their  -mutual  advantage  con- 
tract to  share  a  contingent  loss,  In 
consideration  of  a  present  lower 
rate."     Donovan  v.  Wells,  supra. 

17.  Blair  v.  Wells,  165  Iowa  190. 
136  NW  616;  Murphy  v.  Wells,  99 
Minn.  230.  108  NW  1070. 

[a]  male  applied. — (1)  A  contract 
under  which  a  carload  of  strawberries 
of  the  value  of  two  thousand  dollars 
was  shipped  on  a  bill  of  lading  in 
which  the  limit  of  value  was  placed 
at  fifty  dollars,  and  the  freight 
charges  amounted  to  three  hundred 
and  thirty  dollars.  Is  an  arbitrary 
limitation  of  value  and  is  void. 
Murphy  v.  Wells,  99  Minn.  230,  108 
NW  1070.  (2)  A  contract  which 
limits  the  liability  of  a  carrier  of 
horses  In  case  of  total  loss  to  six 
hundred  and  seventy-five  dollars  Is 
unreasonable,  where  the  other 
charges  paid  In  advance  were  six 
hundred  and  seventy-five,  and  after- 
ward were   reduced   to   six  hundred 


dollars.  "The  net  effect  of  thfs 
agreement  would  be  that,  although 
appellant  should  be  guilty  of  the 
grossest  negligence  and  thereby  cause 
the  entire  destruction  of  the  prop- 
erty, the  extent  of  its  liability  would 
be  to  return  to  plaintiffs  this  freight 
charge,  which  It  never  earned,  leaving 
them  with  not  a  dollar  of  compen- 
sation for  the  loss  of  their  horses. 
It  requires  neither  argument  nor 
illustration  to  demonstrate  the  utter 
unreasonableness  '  and  Inequity  of 
such  an  arrangement."  Blair  v. 
Wells,  155  Iowa  190,  201,  135  NW 
615. 

18.  Ostrott  v.  Northern  Pac.  R. 
Co..  Ill  Minn.  504.  127  NOT  177  (hold- 
ing that  a  clause  limiting  the  value 
of  household  goods,  consisting  of 
pianos,  cooking  utensils,  and  fur- 
niture, to  a  value  of  five  dollars  per 
hundredweight  was,  under  the  circum- 
stances mentioned  in  the  text,  a  mere 
arbitrary  limitation  of  value  and 
void);  Hanson  v.  Oreat  Northern  R. 
Co.,  18  N.  D.  824,  121  NW  78.  188 
AmSR  768  (where  a  contract  fixing 
the  value  of  household  goods  at  five 
dollars  a  hundredweight,  for  the 
purpose  of  limiting  the  liability  of 
the  carrier,  was  held  contrary  to 
public  policy,  where  the  carrier's 
agent  inserted  this  valuation  in  the 
contract  without  Inquiry  from  any- 
one, or  without  any  investigation 
with  a  view  to  determining  the  ap- 
proximate value  thereof).  And  see 
Kansas  City  Southern  R.  Co.  v.  Carl, 
91   Ark.   97,   121   SW  982.   184   AmSR 

66  (where  a  contract  simitar  to  the 
two  heretofore  mentioned  in  this 
note  was  held  void,  as- in  violation 
of  a  statute  prohibiting  all  limita- 
tions of  a  carrier's  liability;  but  this 
decision  as  is  shown  in  the  follow- 
ing note  was  reversed  by  the  United 
States  supreme  court). 

19.  Missouri,  etc.,  R.  Co.  v.  Har- 
rlman,  227  U.  S.  657,  33  SCt  397,  67 
L.  ed.  690;  Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  639,  33  SCt  391. 

67  L.  ed.  683  [rev  91  Ark.  97,  121  SW 
932,  134.  AmSR  56];  Hart  v.  Penn- 
sylvania R.  Co..  112  V.  S.  331,  6  SCt 
151,  28  L.  ed.  717. 

[a]  Illustrations. — (1)  In  Mis- 
souri, etc.,  R.  Co.  v.  Harrlman,  227 
U.  S.  657,  670.  33  SCt  397,  57  L.  ed. 
690,  It  was  held  without  qualification 
that  in  case  of  loss  or  damage  to 
stock  shipped,  the  limitation  of  value 
of  thirty  dollars  for  each  bull  and 
twenty  dollars  for  each  cow  was 
valid.  The  court  said:  "It  is  said 
that  the  contract  in  the  case  at  bar 
includes  a  valuation  of  all  bulls  and 
all  cows  at  the  same  sum,  and  that 

this   is  arbitrary  and   not   the  result 

of  any  real  effort  to  value  the  par-  I  Miss.  82; 


tlcular  bulls  and  cows  to  be  trans- 
ported. But  the  same  objection  ap- 
plied to  the  contract  in  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  5  9Ct 
lei,  28  L.  ed.  717,  where  horses  were 
valued  at  the  same  maximum  value 
and  other  cattle  at  the  same  fixed 
sum.  But  here,  as  there.  It  Is  plain 
that  all  animals,  horses  and  other 
cattle,  have  not  a  fixed  value,  and  so, 
the  contract  fixes  'a  graduated  value 
according  to  the  nature  of  the  ani- 
mal.' It  Is  not  unreasonable  for  the 
purpose  of  graduating  freight  accord- 
ing to  value  to  divide  the  particular 
subject  of  transportation  into  two 
classes,  those  above  and  those  below 
a  fixed  maximum  amount.  No  other 
method  is  practicable,  and  this  is  a 
method  administratively  approved  by 
the  Commerce  Commission."  (2)  In 
Kansas  City  Southern  R.  Co.  v.  Car), 
227  U.  S.  639,  33  SCt  391.  57  L.  ed. 
683  [rev  91  Ark.  97,  121  SW  932.  134 
AmSR  66],  a  shipping  contract  signed 
by  the  shipper,  releasing  the  carrier 
from  all  liability  for  any  loss  or  dam- 
age which  household  goods  might  sus- 
tain in  excess  of  five  dollars  per  hun- 
dred pounds,   was  upheld. 

20.  Pierce  Co.  v.  Wells,  236  U.  S. 
278.  285,  35  SCt  351,  59  L.  ed.  676 
[aft   189  Fed.   661.   110  CCA  646]. 

81.  Donovan  v.  Wells,  266  Mo.  291, 
177  SW  839;  Rather  v.  Nashville, 
etc.,  R.  Co.,  131  Tenn.  289,  174  SW 
1113.     And  see  supra  |  172. 

82.  D.  C. — Gait  v.  Adams  Express 
Co.,  11  D.  C.  124,  48  AmR  742. 

111. — Chicago,  etc.,  R.  Co.  v.  Calu- 
met Stock  Farm.  194  111.  9,  61  NB 
1095,  88  AmSR  68  and  note:  Chicago, 
etc,  R.  Co.  v.  Grimes,  71  ill.  A.  397. 

Ky.— Illinois  Cent.  R.  Co.  v.  Rad- 
ford, 84  SW  511,  23  KyL  886;  Cin- 
cinnati, etc,  R.  Co.  v.  Graves,  52  SW 
961,  21  KyL  684;  Ohio,  etc.  R.  Co. 
v.  Tabor,  98  Ky.  503,  32  SW  168,  36 
SW  18,  17  KyL  668.  34  LRA  685; 
Baughman  v.  Louisville,  etc.,  R.  Co., 
94  Ky.  160,  21  SW  757,  14  KyL  775; 
Louisville,  etc..  R  Co.  v.  Owen,  93 
Ky.  201,  19  SW  690,  14  KyL  118; 
Adams  Express  Co.  v.  Hoeing,  88  Ky. 
373,  11  SW  206.  10  KyL  999;  Orn- 
dorff  v.  Adams  Express  Co.,  3  Bush 
194,  96  AmD  207;  Cincinnati,  etc.,  R. 
Co.  v.  Grover,  11  KyL  236;  Adams 
Express  Co.  v.  Hoeing,  9  KyL  814; 
Adams  Express  Co.  v.  Crawford,  8 
KyL  619;  Hoeing  v.  Adams  Express 
Co.,  8  KyL  154;  Southern  Express 
Co.  v.  Gutman,  6  KyL  687,  654.  This 
rule  Is  now  a.  part  of  the  organic 
law  of  the  state.     See  infra  t  219. 

Miss. — Southern  Express  Co.  v. 
Rothenberg.  etc.,  Co.,  87  Miss.  656, 
40  S  665,  112  AmSR  466:  Chicago, 
etc..  R.  Co.  v.  Abels.  60  Miss.  1017; 
Southern    Express    Co.    v.    Moon 


i    Express    Co.    v.    Moon,    ti 
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direct  contravention  of  the  common-law  doctrine 
which  forbids  a  common  carrier  to  contract  for  ex- 
emption against  the  consequences  of  its  own  negli- 
gence or  that  of  its  servants,23  and  that  there  can 
be  no  difference  in  principle  between  contracts  for 
total  and  contracts  for  partial  exemption  from  lia- 
bility.2* It  is  recognized,  however,  that  for  losses 
caused  otherwise  than  by  the  carrier's  negligence, 
contracts  fairly  made  on  a  reasonable  considera- 
tion limiting  the  carrier's  liability  to  an  agreed  val- 
uation should  be  upheld.25 

[$  219]    bb.    Under    Statutes   or   Constitutions 


Nebr. — Chicago,  etc..  R.  Co.  v. 
Witty.  32  Nebr.  275,  49  NW  183,  29 
AmSR  436. 

N.  C. — J.  M.  Pace  Mule  Co.  v.  Sea- 
board Air  Line  R.  Co.,  160  N.  C.  216, 
76  SB  613  [overr  Winslow  v.  Atlan- 
tic Coast  Line  R.  Co.,  161  N.  C.  250, 
65  SB  965;  Jones  v.  Atlantic,  etc.,  R. 
Co.,  148  N.  C.  449,  62  SB  621];  Har- 
den v.  Chesapeake,  etc.,  R.  Co.,  157  N. 
C.  238,  72  SB  1042;  Virginia  Breeding, 
etc..  Assoc  v.  Southern  R.  Co.,  152 
N.  C.  346,  67  SE  748  (where  the  extra 
value  of  horses  shipped  to  &  fair 
was  known  to  the  carrier);  Klssen- 

§er  v.  Fitzgerald.  152  N.  C.  247,  67 
B  588;  McConnell  v.  Southern  R. 
Co..  144  N.  C.  87,  56  SE  659;  Everett 
v.  Norfolk,  etc.  R.  Co.,  138  N.  C.  68, 
60  SE  657.  1  LRANS  986;  Gardner  v. 
Southern  R.  Co.,  127  N.  C.  298,  37 
SE   328. 

Pa. — Hughes  v.  Pennsylvania  R. 
Co.,  202  Pa.  222,  51  A  990,  97  AmSR 
713.  63  LRA  613;  Weiller  v.  Pennsyl- 
vania R.  Co..  134  Pa.  310.  19  A  702, 
19  AmSR  700;  Orogan  v.  Adams  Ex- 
press Co.,  114  Pa.  623.  7  A  134.  60 
AmR  360;  American  Express  Co.  v. 
Sands,  55  Pa.  140;  Wright  v.  Adams 
Express  Co.,  43  Pa.  Super.  40  [aft*  230 
Pa.  636,  79  A  760];  Allam  v.  Penn- 
sylvania R  Co.,  3  Pa.  Super.  335 
irev  on  other  grounds  183  Pa.  174, 
8  A  709,  39  LRA  535];  Adams  Ex- 
press Co.  v.  Holmes,  6  Pa.  Cas.  167, 
9  A  166;  Bdelsohn  v.  U.  S.  'Express 
Co.,  4  LackJur  61. 

Tor  analogous  decisions  holding 
that  a  stipulation  requiring  notice  of 
loss  or  injury  within  a  specified  time 
Is  invalid  and  inoperative  to  prevent 
a  recovery  for  loss  or  injury  caused 
by  negligence  see  Infra  5   485. 

33.  Gait  v.  Adams  Express  Co., 
11  D.  C.  124,  48  AmR  742;  Chicago, 
etc.,  R.  Co.  v.  Calumet  Stock  Farm, 
194  111.  9,  61  NE  1095,  88  AmSR  68 
and  note;  Chicago,  etc.,  R  Co.  v. 
Abels,  60  Miss.  1017;  Everett  v.  Nor- 
folk, etc.,  R.  Co.,  138  N.  C.  68,  60  SE 
667,  1  LRANS  986  and  note.  And 
see  cases  in  preceding  note. 
'  M.  Gait  v.  Adams  Express  Co., 
11  D.  C.  124,  48  AmR  742;  Chicago, 
etc.,  R.  Co.  v.  Abels,  60  Miss.  1017; 
Everett  v.  Norfolk,  etc.,  R.  Co.,  138 
N.  C.  68,  50  SE  537,  1  LRANS  985. 

fa]  Season  for  rule,— (1)  "The 
principle  of  law  which,  for  consider- 
ations of  public  welfare,  forbids  a 
common  carrier  to  bargain  in  par- 
ticular cases  for  complete  exemption 
from  responsibility  for  a  violation  of 
his  duties,  forbids  him  to  impair  his 
obligations  to  the  community  by  bar- 
gaining in  particular  cases  for  an 
exemption  from  a  considerable  part 
of  that  responsibility.  The  ground 
on  which  the  rule  is  based,  that  even 
the  shipper's  perfect  consent  cannot 
wholly  relieve  the  carrier,  is,  that 
the  subject  which  he  undertakes  to 
regulate  by  contract  is  not  his  own. 
but  a  public  right."  Gait  v.  Adams 
Express  Co..  11  D.  C.  124,  138.  48 
AmR  742.  (2)  "If  in  fault,  the  car- 
rier should  make  compensation  by 
paying  the  damage  done,  and  should 
not  be  allowed  to  stipulate  In  ad- 
vance for  a  diminished  liability  be- 
low the  real  loss  sustained  by  the 
fault  which  creates  liability.  To  al- 
low that  would  defeat  the  politic 
rule  against  stipulating  for  exemp- 
tion from  the  consequences  of  negli- 
gence or  misconduct."     Chicago,  etc., 


R.  Co.  v.  Abels,  60  Miss.  1017,  1025. 
(3)  "It  would  be  an  idle  thing  for 
the  courts  to  declare  the  principle 
that  contracts  for  total  exemption 
from  such  loss  are  subversive  of 
public  policy  and  void,  and,  at  the 
same  time,  permit  and  uphold  a  par- 
tial limitation  which  could  avail  to 
prevent  anything  like  adequate  and 
substantial  recovery  by  the  shipper. 
Therefore  it  is  held  that  any  limita- 
tion of  liability  by  contract  designed 
for  the  purpose  is  forbidden."  Ev- 
erett v.  Norfolk,  etc.,  R.  Co.,  138  N. 
C.  68,  71,  60  SE  557.  1  LRANS  985 
[quot  with  appr  Springfield  v.  South- 
ern R.  Co.,  162  N.  C.  126,  128,  67  SE 
3331. 

[b]  Bules  of  railroad  commission. 
— The  railroad  commission  of  a  state, 
under  its  authority  to  make  Just  and 
reasonable  rates  of  freight,  cannot, 
in  consideration  of  a  low  rate,  limit 
the  liability  of  &  carrier  for  loss  of 
goods  through  its  negligence  to  less 
than  their  full  value.  Everett  v. 
Norfolk,  etc..  R.  Co.,  138  N.  C.  68. 
73.  50  SE  657.  1  LRANS  985  (where 
the  court  said  that  the  rules  of  the 
railroad  commission  could  give  it  no 
such  effect,  even  if  it  was  Intended. 
"The  commission  is  authorized  to 
rrake  just  and  reasonable  rates  of 
freight,  but  It  has  no  power  to 
change  the  law  nor  to  make  a  rate 
based  upon  any  such  idea"). 

OS.  Grogan  v.  Adams  Express  Co., 
114  Pa.  523,  7  R  134,  60  AmR  360; 
American  Express  Co.  v.  Sands,  55 
Pa.   140. 

96.    See  supra  i   171. 

87.  Ark.— St.  Louis,  etc.,  R.  Co. 
v.  Pape.  100  Ark.  269,  140  SW  265; 
St.  Louis,  etc.,  R.  Co.  v.  Dunn,  94 
Ark.  407,  127  SW  464;  Southern  Ex- 
press Co.  v.  Meyer,  94  Ark.  103,  125 
SW  642;  Kansas  City  Southern  R. 
Co.  v.  Carl,  91  Ark.  97.  121  SW  932, 
134  AmSR  66;  St.  Louis  Southwest- 
ern R.  Co.  v.  Grayson,  89  Ark.  154, 
116  SW  933  (all  of  which  related  to 
Interstate  shipments,  and  which  of 
course  are  nullified  by  the  construc- 
tion placed  on  the  Carmack  amend- 
ment by  the  supreme  court  of  the 
United  States). 

Iowa. — Betts  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  252,  129  NW  962;  Winn 
v.  American  Express  Co.,  149  Iowa 
259.  128  NW  663;  Lucas  v.  Burling- 
ton, etc..  R.  Co.,  112  Iowa  694,  84  NW 
673;  Solan  v.  Chicago,  etc..  R.  Co.. 
96  Iowa  260,  63  NW  692,  58  AmSR 
430,  28  LRA  718;  Hart  v.  Chicago, 
etc.,  R.  Co.,  69  Iowa  486,  29  NW  657. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Frazee,  71  SW  437,  24  KyL  1273. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Greathouse,  82  Tex.  104,  17  SW  834; 
Galveston,  etc.,  R.  Co.  v.  Ball,  80 
Tex.  602,  16  SW  441;  Southern  Pac. 
R.  Co.  v.  Maddox,  75  Tex.  300,  12 
SW  816;  Galveston,  etc.,  R.  Co.  v. 
Crlppen,  (Civ.  A.)  147  SW  361,  362 
(where  the  court  said:  "Our  courts 
have  uniformly  declined  to  follow 
the  rule  laid  down  in  Hart  v.  Penn- 
sylvania R.  Co..  112  U.  S.  331,  5 
SCt  161,  28  L.  ed.  717.  and  in  the 
absence  of  misrepresentation  or  con- 
cealment of  value,  and  where  the 
carrier  has  opportunity  to  see  and 
know  the  nature  and  value  of  the 
freight  to  be  carried,  it  cannot  by 
contract  relieve  Itself  from  liabil- 
ity for  full  value,  if  lost  or  dam- 
aged   through    its    negligence");    St. 


Prohibiting  Carriers  from  Limiting  Common-Law 
Liability.  In  a  number  of  jurisdictions  as  already 
shown26  there  are  constitutional  and  statutory  pro- 
visions which  expressly  forbid  any  limitation  of 
the  carrier's  liability  by  special  contract,  and  by 
the  jveight  of  authority  contracts  limiting  liability 
in  case  of  loss  or  injury  to  a  specified  valuation  are 
held  to  constitute  a  limitation  of  the  carrier's  com- 
mon-law liability  and  to  be  inoperative  and  void, 
and  it  makes  no  difference  whether  the  loss  or  in- 
jury was  caused  by  negligence  or  not.27  There  is, 
however,  authority  to  the  contrary.    It  has  been 

Louis,  etc.,  R.  Co.  v.  Franklin.  (Civ. 
A.)  129  SW  181  (construing  Arkansas 
L.  [1907]  pp  667,  658)-  Atchison, 
etc.,  R.  Co.  v.  Smythe.  65  Tex.  Civ. 
A.  657,  119  SW  892:  St.  Louis  South- 
western R.  Co.  v.  Mclntyre,  36  Tex. 
Civ.  A.  399,  82  SW  346;  Houston, 
etc,  R  Co.  v.  Davis,  11  Tex.  Civ.  A 
24,  31  SW  308;  St.  Louis,  etc..  R. 
Co.  v.  Robbins,  (A.)  14  SW  1075 
[expressly  overr  International,  etc., 
R.  Co.  v.  Caldwell,  3  Tex.  A.  Civ. 
Cas.  i  439]. 

Va. — Chesapeake,  etc.,  R  Co.  v. 
Beasley,  104  Va.  788,  52  SE  566.  1 
LRANS  183  [overr  Richmond,  etc., 
R.  Co.  v.  Payne,  86  Va.  481,  10  SE 
749.  6  LRA  849  and  note]. 


Contra   Barnes   v.   Long   Island  R. 
Co.,   116   App. 
[rev   47   Misc.   318,   93   NTS   616,  and 


jong 
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aft  191  N.  T.  528  mem,  84  NE  1108 
mem]  (construing  Kentucky  consti- 
tution). 

[a]  Beaaon  for  ml*. — "It  makes 
the  degree,  of  care  requisite  to  de- 
pend, not  on  the  nature  of  the  thing 
to  be  carried — which  ought  to  be  the 
test  of  degree  of  care  to  be  used  by 
all  persons  or  corporations  pursuing 
the  business  of  common  carriers, 
even  where  a  lawful  contract  limiting 
liability  exists — but  on  the  amount 
of  compensation  to  be  paid.  That 
the  value  of  a  thing  to  be  carried 
may  be  properly  taken  Into  consider- 
ation by  the  carrier  in  fixing  com- 
pensation to  be  paid  is  true,  but 
when  the  carrier  knows  what  the 
thing  to  be  carried  is,  and  from  Its 
nature  what  degree  of  care  will  be 
necessary  to  carry  It  safely,  it  seems 
to  us  that  to  permit  the  carrier  to 
grade  his  care  by  his  compensation 
contravenes  the  wholesome  rule 
which  denies  the  right  of  such  a 
public  agent  to  contract  against  full 
liability  for  a  loss  resulting  from 
a  failure  to  use  at  least  ordinary 
care.  It  has,  in  effect,  been  said 
that  such  contracts  do  not  Induce  a 
want  of  care,  but  exact  from  the 
carrier  the  measure  of  care  due  to 
the  value  agreed  on.  But  would  It 
not  be  a  very  dangerous  rule  which 
permits  care  to  be  measured  by 
value?  It  would  lead  to  a  holding 
that  the  carrier  owes  but  a  slight 
degree  of  care  when  the  thing  to  be 
carried  is  of  small  value  Intrinsi- 
cally or  by  an  agreed  valuation,  and 
the  rule  would  be  as  fluctuating  as 
are  the  values  of  things  carried.  We 
understand  the  rule  to  be  universal, 
except  where  some  law  exists  which 
permits  a  common  carrier  .to  relieve 
himself  by  contract  from  liability 
resulting  from  his  own  negligence, 
that  the  carrier  must,  even  when  a 
valid  contract  limiting  liability  ex- 
ists, exercise  such  care  as  prudent 
persons  would  ordinarily  use  for  the 
safety  of  the  thing  shipped,  looking 
to  the  nature  of  that.  A  different 
rule  would  make  the  measure  of  care 
required  to  depend  on  the  adequacy 
of  the  sum  paid  for  transportation, 
this  to  be  determined  by  the  value  of 
the  thing  to  be  carried,  which  can- 
not be  a  correct  rule  unless  it  be 
true  that  the  degree  of  care  to  be 
used  by  a  common  carrier  is  to  be 
measured  by  the  compensation  to  be 
paid.  We  do  not  understand  that 
such  a  rule  ever  has  been  or  ever 
ought  to  be  established.  Followed  to 
its    legitimate    result    such    a    rule 
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held  that  provisions  of  the  character  under  consid- 
eration do  not  invalidate  a  clause  in  a  shipping 
contract  limiting  the  value  of  the  goods  covered 
in  consideration  of  the  rate  given  if  a  higher  rate 
would  be  charged  at  a  higher  valuation,28  and,  as  is 
.shown  hereafter  by  the  construction  placed  by  the 
supreme  court  of  the  United  States  on  the  Carmack 
amendment,  contracts  of  interstate  shipment  of  the 
character  under  consideration  are  valid,  notwith- 
standing statutory  or  constitutional  provisions  to 
the  contrary.28 

[$  220]    (e)    Effect  of  Oarmack    Amendment.80 
The  Carmack  amendment,  the  provisions  of  which 


would  require  the  holding-  that  a  car- 
rier by  agreeing  to  gratuitously 
transport  freight  might  Dy  contract 
relieve  Itself  from  any  liability 
whatever,  and  from  obligation  to  ex- 
ercise even  the  slightest  care.  .  .  . 
It  seems  to  us  that  such  contracts 
do  induce  a  want  of  care,  for  the 
highest  Incentive  to  the  exercise  of 
due  care  rests  in  a  consciousness 
that  a  failure  in  this  respect  will  fix 
liability  to  make  full  compensation 
for  any  injury  resulting  from  that 
cause,  and  if  the  meaning  which  we 
attach  to  the  words  'liability'  and 
'exemption'  be  correct  the  tendency 
of  such  contracts  is  to  exempt  for 
negligence."  Southern  Pac.  R.  Co. 
v.  Maddox,  76  Tex.  300,  308,  12  SW 
315. 

[b]  BSTeot  of  fraud. — It  has  been 
held  that  this  rule  applies  notwith- 
standing the  fraud  of  the  shipper  in 
making  representations  to  secure  a 
cheaper  rate  of  freight,  and  that 
such  representations  will  not  prevent 
his  proving  the  full  value,  of  the 
gooda  shipped.  In  so  holding,  it  was 
said  that,  "if  fraud  was  practiced  by 
the  plaintiff  to  secure  a  cheaper  rate 
of  freight,  the  defendant  would  not 
be  bound  by  the  rate  given,  but 
a  void  contract  procured  thereby 
could  by  no  possible  means  lessen 
its  liability."  Lucas  v.  Burlington, 
etc.  R.  Co.,  112  Iowa  694,  695,  84 
NW  673. 

[c]  In  Kansas. — A  stipulation  in  a 
contract  for  the  shipment  of  live 
stock  limiting  the  arrount  for  which 
the  railroad  company  shall  be  liable 
In  case  of  loss  or  injury,  made  with- 
out the  permission  or  order  of  the 
board  of  railroad  commissioners,  Is 
invalid,  under  Gen.  St.  (1897)  c  69 
I  17,  which  prohibits  railroad  com- 
panies from  changing  or  limiting 
their  common-law  liability,  except 
by  regulation  or  order  of  the  board 
of  railroad  commissioners.  St.  Louis, 
etc,  R.  Co.  v.  Sherlock.  69  Kan.  23, 
61  P  899;  St.  Louis,  etc.,  R.  Co.  v. 
Trlbbey,  6  Kan.  A.  467,  60  P  458. 
For  rule  prior  to  enactment  of  this 
statute  see  Kansas  City,  etc..  R.  Co. 
v.  Simpson,  30  Kan.  645,  2  P  821,  46 
AmR  104. 

38.  Carstens  Packing  Co.  v.  North- 
ern Pac  R.  Co.,  64  Wash.  256,  269, 
116  P  626  (where  the  court  said: 
"The  statute  does  not  say,  and  we 
think  does  not  mean  to  say,  that  the 
parties  may  not  agree  upon  the  value 
of  the  shipment  before  it  is  made. 
It  simply  means  that  the  duty  of  the 
carrier  to  safely  carry  cannot  be 
avoided  by  contract,  and  this  is  the 
public  policy  which  the  statute 
sought  to  declare.  If  the  property 
is  lost  or  injured,  the  carrier  Is  liable 
for  the  Injury  or  value  of  the  prop- 
erty. But  the  parties  are  not,  and 
were  not  at  common  law,  prohibited 
from  agreeing  upon  value,  either  be- 
fore or  after  injury  or  loss  has  oc- 
curred"). 

89.     See  infra  I  220. 

[a]  Prior  to  the  Oarmack  amend- 
ment it  was  held  that  the  fact  that 
the  contract  was  for  the  carriage  of 
goods  from  a  point  in  a  state  where 
statutes  of  this  character  obtain  to 
a  point  In  another  state  does  not  af- 
fect the  operation  of  the  rule.  St. 
Joseph,  etc..  R.  Co.  v.  Palmer.  38 
Nebr.  463,  56  NW  9B7.  22  LRA  336. 

30.  See  also  Infra  9  221  text  and 
notes  45,  "46. 


31.     Supra  I  172. 

3fl.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Harriman,  227  U.  S.  657,  33  SCt  897, 
67  L.  ed.  690  [rev  (Tex.  Civ.  A.)  128 
SW  932];  Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  639,  33  SCt  391, 
57  L.  ed.  683  [rev  91  Ark.  97.  121  SW 
932,  134  AmSR  58];  Michigan  Cent. 
R.  Co.  yc  Vreeland,  227  U.  S.  69.  23 
SCt  192.  67  L.  ed.  417,  AnnCasl914C 
176;  Chicago,  etc.,  Co.  v.  Latta,  226 
U.  S.  619.  33  SCt  155,  57  L.  ed.  328 
[rev  172  Fed.  860,  97  CCA  1H8.  184 
Fed.  987,  106  CCA  664];  Chicago, 
etc.,  R.  Co.  v.  Miller,  228  U.  S.  618.  S3 
SCt  155,  57  L.  ed.  323  [rev  85  Nebr. 
468,  123  NW  449]:  Adams  Express 
Co.  v.  Croninger,  226  U.  S.  491,  S3 
SCt  148,  57  L.  ed.  314,  44  LRANS 
257  and  note;  American  Brake  Shoe, 
etc.,  Co.  v.  Pere  Marquette  R.  Co.,  223 
Fed.  1018;  Missouri  Pac.  R.  Co.  v. 
Harper,  201  Fed.  671,  121  CCA  670. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Mlxon-McClintock  Co.,  107  Ark.  48, 
154  SW  205.  AnnCasl914C  1247. 

Ga. — Nashville,  etc.,  R.  Co.  v.  C.  V. 
Trultt  Co.,   14  Ga.  A.  767,  82  SB  466. 

Ill, — Michelson  v.  Judson  Freight 
Forwarding  Co..  268  111.  646,  109  NE 
281;  Idaho  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co.,  188  111.  A.  691: 
Clingan  v.  Cleveland,  etc'  R.  Co.,  184 
111.  A.  202;  Swift  v.  Louisville,  etc., 
R.  Co.,  180  111.  A.  104. 

Iowa. — Lefebure  v.  American  Ex- 
press Co.,  160  Iowa  64,  139  NW  1117. 
But  before  the  decision  of  Adams 
Express  Co.  v.  Croninger,  226  U.  S. 
491,  33  SCt  148,  67  L.  ed.  314,  44  LRA 
NS  257,  it  was  held  that  the  rule 
under  the  Iowa  statute  which  was 
construed  to  forbid  such  a  limitation 
was  not  superseded,  but  confirmed, 
by  the  Carmack  amendment.  Winn 
v.  American  Express  Co.,  149  Iowa 
259,  128   NW  663. 

Kan.— Southern  Nursery  Co.  v. 
Winfleld  Nursery  Co.,  89  Kan.  522, 
132  P  149. 

Mass. — Bernard  v.  Adams  Express 
Co..  205  Mass.  254.  91  NE  325,  28 
LRANS  293  and  note.  18  AnnCas 
351. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R.  System,  176  Mich. 
144,  141  NW  642. 

Minn. — Carpenter  v.  TJ.  S.  Express 
Co.,  120  Minn.  69,  139  NW  154. 

Mo. — Donovan  v.  Wells,  265  Mo. 
291,  177  SW  839;  Jones  v.  Louisville, 
etc.,  R.  Co..  (A.)  182  SW  164;  Ball 
V.  Lusk,  189  MO.  A.  297,  176  SW  238; 
McElvaln  v.  St.  Louts,  etc.,  R.  Co., 
151    Mo.  A.    126,   131   SW  736. 

N.  J.— Travis  v.  Wells.  79  N.  J.  L. 
83,   74   A  444. 

N.  Y. — Greenwald  v.  Barrett.  199 
N.  Y.  170,  92  NE  218,  35  LRANS  971 
[aft  130  App.  Dlv.  696,  116  NTS  311 
(rev  69  Misc.  431,  111  NTS  235)]; 
United  Lead  Co.  v.  Lehigh  Valley  R. 
Co..  156  App.  Dlv.  525,  141  NTS  310 
[aft  215  N.  T.  751  mem,  109  NE  1094 
mem].  Contra  Silverman  v.  Weir, 
114  NTS  6.     . 

Okl. — Missouri,  etc.,  R.  Co.  v. 
French.  152  P  591;  Missouri,  etc.,  R. 
Co.  v.  Walston.  37  Okl.  517.  133  P  42. 

Utah. — Shay  v.  Union  Pac.  R.  Co., 
153  P  31;  Larsen  v.  Oregon  Short 
Line  R.  Co.,  38  Utah  130,  110  P 
983. 

W.  Va. — Fielder  v.  Adams  Express 
Co.,  69  W.  Va.   138,  71  SE  99. 

[a]  "What  the  statute  forbids  is 
the    making    of   a    contract,    receipt, 


are  set  out  in  full  elsewhere,31  does  not  prohibit 
contracts  limiting  the  liability  of  the  carrier  for  loss 
or  injury  to  an  amount  not  greater  than  that  desig- 
nated in  the  contract,  or  to  a  valuation  fixed  by  an 
agreement  of  the  parties,  where  fair,  open,  and 
reasonable,  and  made  for  the  purpose  of  furnishing 
the  basis  of  the  liability  assumed,  and  that  too 
whether  the  loss  or  injury  was  due  to  the  carrier's 
negligence  or  not."  On  the  contrary,  the  reverse 
of  this  is  true.  As  was  shown  in  a  preceding  sec- 
tion, the  Carmack  amendment  supersedes  absolutely 
all  state  laws  and  policies  on  the  subject  of  inter- 
state shipments,**  and  as  the  rule  permitting  limita- 

rule  or  regulation  exempting  a  car- 
rier from  the  liability  in-posed  by 
the  statute.  There  Is  but  one  lia- 
bility which  can  properly  be  said  to 
be  Imposed  by  the  statute,  and  that 
Is  the  liability  of  the  initial  carrier 
for  a  loss  occurring  on  the  line  of  a 
connecting  carrier.  That  Is  a  new 
liability  created  and  Imposed  by  the 
statute.  The  liability  of  a  carrier 
for  a  loss  upon  Its  own  line  is  not 
new  and  Is  not  created  or  Imposed 
by  the  statute,  but  existed  before  the 
statute  was  passed.  The  statute  is 
completely  satisfied,  therefore,  by 
construing  it  as  creating  and  Impos- 
ing on  the  Initial  carrier  a  new  lia- 
bility, and  forbidding  him  from 
exempting  himself,  by  stipulation  or 
agreement,  from  that  new  liability, 
what  the  statute  forbids  Is  the  use 
of  any  device  whereby  the  carrier 
undertakes  to  'exempt'  himself  from 
the  newly  imposed  liability.  The 
use  of  the  word  'exempt'  is  appro- 
priate if  it  was  the  Intention  of  the 
Congress  to  prevent  a  carrier  from 
relieving  himself  altogether  from 
liability  for  a  loss  occurring  on  the 
line  of  &  connecting  carrier,  but 
wholly  Inappropriate  if  Intended  to 
prevent  an  agreement  between  the 
carrier  and  the  shipper  as  to  the 
value   of  the   goods   to   be   shipped.'' 


Greenwald  v.  Weir.  130  App.  Dlv. 
696,  699,  155  NTS  311  [aff  199  N.  Y. 
170,  92  NE,218.  35   LRANS  971]. 

[b]  "The  purpose  of  this  clause 
of  the  Btatute  was  to  make  the  Ini- 
tial carrier  liable  for  load,  damage  or 
Injury  to  goods  entrusted  to  It  for  in- 
terstate transportation,  whether  oc- 
casioned by  negligence  or  not,  on  its 
own  line  or  elsewhere,  notwithstand- 
ing any  contract,  receipt,  rule  or 
regulation  purporting  or  attempting 
to  relieve  from  liability  therefor.  It 
does  not  deal  with  the  extent  of  lia- 
bility." Fielder  v.  Adams  Express 
Co.,  69  W.  Va.  138,  143,  71  SE  99. 

[c]  In  Vorth  Carolina  prior  to- 
the  decision  of  the  Croninger  case, 
supra,  it  was  held  that  the  Carmack 
amendment  would  not  prevent  en- 
forcement of  a  railroad  company's 
liability  for  the  full  value  of  goods 
damaged  in  Interstate  carriage  hot- 
withstanding  the  bill  of  lading  valued 
the  property,  the  act  not  purporting 
to  relieve  against  the  effect  of  a  car- 
rier's negligence.  J.  M.  Pace  Mule 
Co.  v.  Seaboard  Air  Line  R.  Co.,  160 
N.  C.  216,   76  SE  513. 

[dl  In  Pennsylvania  the  same 
conclusion  was  reached  in  some  lower 
court  decisions.  Solomon  v.  Adams 
Express  Co.,  47  Pa.  Super.  423  [rev 
on  other  grounds  231  U.  S.  758,  34 
SCt  324,  58  L.  ed.  469];  Howard  v. 
American  Express  Co.,  47  Pa.  Super. 
416;  Wright  v.  Adanr.s  Express  Co., 
43  Pa.  Super.  40  [aft  230  Pa.  635,  79 
A  760]. 

33.     See  supra   i    172. 

[a]  Pederal  question— The  va- 
lidity of  any  stipulation  in  such  a 
contract  [of  Interstate  shipment] 
which  Involves  the  construction  of 
the  statute,  and  the  validity  of  a 
limitation  upon  the  liability  thereby 
Imposed  Is  a  Federal  question  to  be 
determined  under  the  general  com- 
mon law,  and,  as  such.  Is  withdrawn 
from  the  field  of  state  law  or  legis- 
lation." Missouri,  etc.,  R.  Co.  v. 
Harriman,  227  U.  S.  667,  672,  33  SCt 
397,  67  L.  ed.  6»0. 
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tion  of  liability  to  an  agreed  valuation84  is  the  rule 
adopted  by  the  supreme  court,  it  is  the  law  so  far  as 
interstate  shipments  are  concerned  and  must  be  fol- 
lowed by  the  state  courts,  regardless  of  any  rule 
theretofore  existing.35  Thus  the  effect  of  the  Car- 
mack  amendment  is  to  make  this  rule  the  uniform 
rule  governing  interstate  shipments  throughout  the 
United  States." 

[»  221]  (2)  Limitation  Where  Value  Not 
Stated.17  It  has  already  been  suggested  that,  where 
by  fraudulent  concealment  of  the  shipper  for  the 
purpose  of  avoiding  payment  of  increased  charges 
for  transportation  the  carrier  is  induced  to  accept 
goods  under  the  belief  that  they  are  of  ordinary 
character  and  value,  while  in  fact  they  are  of  such 

34.  See  supra  f  211. 
'  85.  U.  S. — Kansas  City  Southern 
R.  Co.  V.  Cart,  227  U.  S.  639,  33  SCt 
391,  57  L.  ed.  683  [rev  91  Ark.  97,  121 
SW  932,  134  AmSR  56]:  Wells  v. 
Nelman-Marcus  Co.,  227  V.  S.  469,  33 
SCt  267.  67  L.  ed.  600;  Chicago,  etc., 
R.  Co.  v.  Miller,  226  U.  S.  513.  33  SCt 
155,  57  L.  ed.  323:  Adams  Express  Co. 
v.  Cronlnger.  226  U.  S.  491,  33  SCt 
148.  57  L.  ed.  314,  44  LRANS  257  and 
note. 

Ark. — U.  S.  Express  Co.  v.  Cohn, 
108  Ark.  116,  157  SW  144  [overr  St. 
Louis,  etc..  R.  Co.  v.  Pape,  100  Ark. 
269,  140  SW  265;  St.  Louis,  etc.,  R. 
Co.  v.  Dunn.  94  Ark.  407.  127  SW 
464;  Southern  Express  Co.  v.  Meyer, 

94  Ark.  103.  125  SW  642:  Kansas  City 

.......      9^ 


exceptional  character  or  value  as  that  a  higher  rate 
would  have  been  charged  if  the  facts  had  been 
known,  the  transaction  constitutes  such  a  fraud  as 
to  relieve  the  carrier  from  liability  for  the  excep- 
tional value;38  and  in  accordance  with  this  principle, 
while  the  rule  is  otherwise  in  some  jurisdictions, 
the  weight  of  authority  is  that  it  is  competent  for 
the  carrier  by  contract  or  notice  brought  to  the 
attention  of  the  shipper  to  stipulate  that  it  shall 
not  be  liable  for  the  goods  beyond  a  certain  named 
sum,  unless  the  value  in  excess  of  that  sum  is  dis- 
closed to  the  carrier  and  an  increased  compensa- 
tion paid  in  accordance  with  the  increased  value, 
and  such  a  stipulation  will  be  valid,  even  in  case 
of  loss  by  negligence.40    Under  such  circumstances 


Southern  R.  Co.  v.  Carl,  91  Ark.  9., 
121  SW  932,  134  AmSR  56;  St.  Louis 
Southwestern  R.  Co.  v.  Grayson,  89 
Ark.    164,   115   SW   933]. 

Colo. — J.  S.  Appel  Suit,  etc.,  Co.  v. 
Piatt,  55  Colo.  46,  132  P  71. 

111.— Swift  v.  Louisville,  etc.,  R. 
Co.,  180  111.  A.  104. 

Ind. — Adams  Express  Co.  v.  Wel- 
born,  59  Ind.  A.  330,  108  NE  163,  109 
NE  420. 

Iowa. — Heilman  v.  Chicago,  etc.,  R. 
Co.,  167  Iowa  313.  149  NW  436. 

Miss. — American  Express  Co.  V. 
Burke.  104  Miss.  275.  61  S  312:  Jones 
v.  Southern  Express  Co\,  104  Miss. 
126.  61  S  165. 

Mo. — American  Silver  Mfg.  Co.  v. 
Wabash  R.  Co.,  174  Mo.  A.  184,  156 
SW   830. 

N.  Y.— United  Lead  Co.  v.  Lehigh 
Valley  R.  Co..  156  App.  Dlv.  525,  141 
NYS  310  [aft  215  N.  Y.  761  mem,  109 
NE  1094   mem]. 

Pa. — U.  S.  Horse  Shoe  Co.  v.  Amer- 
ican Express  Co.,  250  Pa.  627.  95  A 
706;  Hertz  v.  Adams  Express  Co.,  55 
Pa.  Super.  378;  Ridge  v.  Erie  R.  Co., 
54  Pa.  Super.  602:  Dodge  v.  Adams 
Express  Co.;  54  Pa.  Super.  422. 

Tenn. — Rather  v.  Nashville,  etc.,  R. 
Co..  131  Tenn.   289.   174   SW  1113. 

Tex. — Texas,  etc.,  R.  Co.  v.  Han- 
cock, (Civ.  A.)  178  SW  654;  Pacific 
Express  Co.  v.  Ross,  (Civ.  A.)  164 
SW  240. 

•  [a]  Season  for  rule. — If  the  ship- 
per was  not  bound  by  the  agreed 
valuation,  "he  would  be  able  to  se- 
cure a  lower  rate  upon  a  shipment 
than  provided  for  in  the  tariff,  and 
require  the  company  at  the  same 
time  to  assume  the  burden  incident 
to  the  higher  rate,  and  thereby  bring 
about  that  discrimination  which  is 
forbidden  by  the  law  and  wholly  In- 
effectual and  inoperative  acts  of 
Congress  forbidding  discrimination 
and  rebates  indirectly  securing  to 
himself  that  which  the  law  forbids 
the  carrier  to  grant."  Heilman  v. 
Chicago,  etc.,  R.  Co.,  167  Iowa  313, 
149   NW  436. 

[b]  Application  of  rule. — A  case 
of  valuation  to  adjust  the  rate,  and 
not  of  exemption  from  liability  for 
negligence  forbidden  by  Carmack 
amendment  of  June  29,  1906.  8  7,  to 
the  act  of  Febr.  4,  1887,  (  20.  is  pre- 
sented where  the  shipper  delivered 
to  the  Initial  carrier  an  agreement  to 
release  all  liability  in  excess  of  five 
dollars  per  hundred  pounds  for 
household      goods,      carrier's      tariff 


sheets  on  file  showing  two  rates  on 
household  goods,  one  when  released 
to  five  dollars  per  hundred  pounds 
and  the  higher  rate  when  not  so  re- 
leased, and  the  rate  indorsed  being 
such  lower  rate.  Kansas  City  South- 
ern R.  Co.  v.  Carl,  227  U.  S.  689,  33 
SCt  391,  67  L.  ed.  683. 

36.  O'Connor  v.  Great  Northern  R. 
Co.,  120  Minn.  359,  139  NW  618. 

[a]  Contra. — The  Carmack  amend- 
ment Is  not  such  congressional  leg- 
islation as  will  require  the  Pennsyl- 
vania courts  to  follow  the  rule  laid 
down  by  the  federal  courts,  that  a 
carrier  may  limit  his  liability  to  an 
agreed  valuation  in  consideration  of 
a  lower  rate  of  carriage.  Wright  v. 
Adams  Express  Co.,  230  Pa.  636,  79 
A   760. 

37.  See  also  infra  I  237. 

38.  See  supra  I  136  et  seq. 

39.  See  cases  cited  infra  this  note. 

[a]  In  Alabama  "the  printed  re- 
ceipts, generally  given  and  used  by 
common  carriers,  containing  condi- 
tions limiting  their  liabilities  '  to  a 
certain  sum,  unless  the  value  of  each 
package  Is  named  and  stated  therein, 
will  not  exempt  them  from  liability 
for  the  value  of  packages  lost  by 
the  negligence  or  fraud  or  themselves 
or  their  agents."  Southern  Express 
Co.  v.  Crook,  44  Ala.  468,  4  AmR  140. 
To  same  effect  Central  of  Georgia  R. 
Co.  v.  .Broda,  190  Ala.  266,  67  S  437 
(stipulation  in  bill  of  lading). 

[b]  In  Oeorgia,  (1)  where  no  value 
Is  put  on  goods  shipped  by  an  ex- 
press company,  and  no  effort  is  made 
to  arrive  at  a  valuation,  the  mere 
fact  that  in  the  prepared  form  of  re- 
ceipt used  by  the  company  and  Issued 
to  the  shipper  there  is  contained  a 
statement  that  the  shipper  agrees 
that  the  value  of  said  property  is 
not  more  than  a  designated  amount, 
unless  a  greater  value  is  stated 
herein,  and  the  company  shall  not  be 
liable  in  any  event  lor  more  than  the 
value  so  stated  or  for  more  than  that 
amount  if  no  value  is  stated,  will  not 
suffice  to  limit  the  liability  of  the 
company  to  such  amount,  regardless 
df  the  value  of  the  property  shipped. 
Such  a  statement  in  the  receipt  is 
not  a  valuation,  but  an  arbitrary 
limitation  sought  to  be  placed  on  the 
extent  of  the  liability  of  the  com- 
mon carrier  and  is  against  the  pub- 
lic policy  of  the  state   (Adams  Ex- 

Sress  Co.  v.  Chamberlin-Johnson- 
>u  Boae  Co.,  138  Ga.  455,  76  SE  601; 
Adams  Express  Co.  v.  Melllchamp, 
138  Ga  443,  75  SE  696,  AnnCasl913D 
976  and  note;  Southern  Express  Co. 
v.  Hanaw.  134  Ga.  445,  67  SE  944,  137 
AmSR  227);  (2)  nor  is  it  material 
that  the  form  of  receipt  was  filled 
out  by  the  consignor  for  the  signa- 
ture of  the  carrier's  agent  (Adams 
Express  Co.  v.  Chamberlin-Johnson- 
Du  Bose  Co..  supra),  (3)  or  that  the 
contract  was  valid  under  the  laws 
of  the  state  where  the  shipment  was 
begun,  where  the  contract  was  com- 
pleted in  Georgia  (Adams  Express 
Co.  v.  Chamberlin-Johnson-Du  Bose 
Co.,  supra). 

[c]  In  Missouri  it  has  been  held 
that  a  stipulation  by  the  carrier  that 
Its  liability  should  not  exceed  a 
stated   sum,   unless  the  value  of  the 


property  should  be  disclosed,  will  not 
relieve  the  carrier  from  liability  for 
the  actual  value  of  the  property  In 
ease  of  the  loss  thereof  through  its 
negligence  in  the  carriage  of  it.  al- 
though the  shipper  on  demand  by  the 
carrier  refused  to  state  the  amount 
of  its  value,  and  although  a  larger 
oharge  would  have  been  made  for  its 
carriage  and  it  would  have  been  dif- 
ferently carried  than  was  done  If 
such  value  had  been  disclosed. 
Conover  v.  Pacific  Express  Co.,  40 
Mo.   A.   31. 

[d]  In  Pennsylvania  (1)  it  has 
been  held  that  a  contract  of  inter- 
state carriage  providing  that  in  con- 
sideration of  the  rate  charged  for 
carriage  which  is  regulated  by  the 
value  of  the  property  and  based  on 
a  valuation  not  exceeding  fifty  dol- 
lars, unless  a  greater  value  is  de- 
clared, the  company  shall  not  be 
liable  in  any  event  for  more  than  the 
value  so  stated,  is  void  in  so  far  as 
It  limits  the  carrier's  liability  for 
loss  or  injury  caused  by  its  own  neg- 
ligence. Wright  v.  Adams  Express 
Co.,  230  Pa.  635,  79  A  760.  To  same 
effect  Bast  v.  Piatt,  55  Pa  Super. 
618;  Dodge  v.  Adams  Express  Co..  51 
Pa.  Super.  481.  (2)  Where  the  value 
of  goods  is  a  factor  in  ascertaining 
the  rate,  it  is  the  carrier's  duty  to 
insist  on  an  explicit  statement  of 
value  and,  if  It  is  not  given,  to  re- 
fuse to  accept  the  goods  for  carriage 
and,  where  goods  worth  one  hundred 
dollars  or  more  are  shipped  without 
declaring  their  value,  a  so-called  rule 
or  agreement  that  when  goods  are 
delivered  the  maximum  value  of  fifty 
dollars  is  assumed  is  Inoperative,  and 
the  shipper  is  entitled  to  recover  on 
their  loss  the  actual  value  less  the 
difference  between  the  charge  paid 
and  that  due  according  to  the 
scheduled  rates  filed  with  the  inter- 
state commerce  commission.  Fern  v. 
Adams  Express  Co.,  20  Pa.  Dist.  726, 
726  (where  the  court  said:  "There  is 
no  authority  in  a  carrier  to  establish 
such  a  rule,  and  there  Is  no  power 
in  the  carrier  or  the  shipper,  or  In 
both  together,  to  enter  into  such  an 
agreement,  which  could  easily  be 
made  a  means  of  defeating  the  pur- 
pose of  the  law  which  requires  that 


all  shippers  be  charged  uniformly"). 

[el    In  Virginia  under  Code  (1904) 

i    1294c  subs   24   declaring  that  any 


carrier  issuing  its  receipt  shall  be 
liable  for  loss  or  damage  from  Its 
own  negligence  or  the  negligence  of 
any  connecting  carrier,  and  that  no 
receipt  shall  exempt  It  from  the  lia- 
bility of  a  common  carrier,  the  provi- 
sion of  an  express  company's  receipt 
limiting  its  liability  to  a  certain  sum, 
unless  a  greater  value  was  declared 
by  the  shipper,  furnishes  no  defense 
to  the  shipper's  action  to  recover  the 
value  of  goods  lost  or  Injured. 
Adams  Express  Co.  v.  Green,  112  Va. 
527,  72  SE  102;  Southern  Express  Co. 
v.  Keeler,  109  Va.  459,  64  SE  38; 
Chesapeake,  etc.,  R.  Co.  v.  Pew,  1*9 
Va  288,  64  SE  36;  Chesapeake,  etc.. 
R.  Co.  v.  Beasley.  104  Va.  788,  52  SE 
666.   3  LRANS   183. 

Por  effect  of  Carmack  amendment 
see  infra  notes  45,  46. 

40.     U.    S. — Wells   v.    Neiman-Mar- 
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it  is  not  the  duty  of  the  carrier  to  make  inquiry 
as  to  the  value,  but  it  is  the  duty  of  the  shipper 
to  disclose  the  value  if  he  seeks  to  hold  the  carrier 


liable  beyond  the  stipulated  sum.41  The  shipper  by 
accepting  a  shipping  receipt  containing  a  recital 
that  the  carrier  is  not  to  be  held  liable  beyond  a 


cus  Co..  227  U.  S.  469,  33  SCt  267,  17 
L>.  ed.  600  [rev  (Tex.  Civ.  A.)  125 
SW  614];  Adams  Express  Co.  v.  Cro- 
ntnger,  226  U.  8.  491,  33  SCt  148,  57 
L  ed.  314,  44  LRANS  257;  George  N. 
Pierce  Co.  v.  Wells.  189  Fed.  661,  110 
CCA  645  [aff  236  U.  8.  278,  36  SCt 
351,  59  L.  ed.  676):  Macfarlane  v. 
Adams  Exp.  Co.,  137  Fed.  982:  Cal- 
deron  v.  Atlas  SS.  Co.,  69  Fed.  674, 
16  CCA  332  [rev  on  other  grounds  170 
U.  S.  272.  18  SCt  688,  42  L.  ed.  1033]; 
The  Bermuda,  29  Fed.  399,  23  Blatchf. 
554;  Muser  v.  American  Express  Co., 

I  Fed.  382.  17  Blatchf.  412;  Earnest 
v.  Southern  Express  Co.,  8  F.  Cas. 
No.  4,248,  1  Woods.  673.  Contra  The 
City  of  Norwich,  6  F.  Cas.  No.  2,761, 
4  Ben.  271  (in  case  of  loss  by  negli- 
gence). ' 

Cal  —  Michalltschke  v.  Wells,  118 
Cal.  683,  60  P  847. 

Conn. — Lawrence  v.  New  York,  etc., 
R.  Co.,  36  Conn.  63. 

D.  C. — Gait  v.  Adams  Express  Co., 

II  D.  C.   124,  48  AmR  742. 

111. — Oppenheimer  v.  V.  8.  Express 
Co.,  69   111.   62,  18  AmR  596. 

Kan. — Pacific  Express  Co.  v.  Foley, 
46  Kan.  457.  26  P  666,  26  AmSR  107. 
12  LRA  799 
La. — Baldwin  v.  Collins,  9  Rob.  468. 
Md. — De  Wolff  v.  Adams  Express 
Co..  106  Md.  472.  67  A  1099;  Brehme 
T.  Adams  Express  Co..  25  Md.  828. 

Mich. — D'Arcy  v.  Adarrs  Express 
Co.,  162  Mich.  363,  127  NW  261;  Smith 
t.  American  Express  Co.,  108  Mich. 
672,  66   NW  479. 

Minn. — Carpenter  v.  XT.  S.  Express 
Co..  120  Minn.  69.  189  NW  154  (con- 
struing New  York  law);  J.  J.  Doug- 
las Co.  v.  Minnesota  Transfer  R.  Co., 
62  Minn.  288,  64  NW  899.  80  LRA  860. 
Miss. — Southern  Express  Co.  v. 
Stevenson.  89  Miss.  233,  42  S  670. 

N.  H. — Durein  v.  American  Express 
Co.,  66  N.  H.  277,  20  A  328,  9  LRA 
453. 

N.  Y. — Boyle  v.  Bush  Terminal  R. 
Co..  210  N.  Y.  389,  104  NE  938  [rev 
151  App.  Div.  661,  136  NYS  356] 
(holding  that  a  clause  in  bill  of  lad- 
ing, providing  that  liability  was  re- 
leased to  "$5.00  per  100"  by  reason 
of  low  rate  and  that  shipper  had  op- 
tion to  pay  higher  rate  without  limi- 
tation, accepted  by  shipper  of  house- 
hold goods,  is  effective  to  limit  the 
liability  of  a  carrier  as  to  damage 
arising  from  its  own  negligence); 
Greenwald  v.  Barnett,  199  N.  Y. 
170,  92  NE  218,  35  LRANS  971 
faff  130  App.  Div.  696,  115  NYS  311]; 
Tewes  v.  North  German  Lloyd  SS. 
Co..  186  N.  Y.  151,  78  NE  864,  8  LRA 
NS  199,  9  AnnCas  909;  Magnln  v. 
Dinsmore,  70  N.  Y.  410,  26  AmR  608; 
Magnln  v.  Dinsmore,  62  N.  Y.  35,  20 
AmR  442  [overr  by  implication  West- 
cott  v.  Fargo,  61  N.  Y.  642,  19  AmR 
100];  Beiger  v.  Dinsmore,  61  N.  Y. 
166.  10  AmR  676;  Cohen  v.  Morris 
European,  etc.,  Express  Co.,  151  App. 
Div.  672,  136  NYS  489  [rev  132  NYS 
347);  Gardiner  v.  New  York  Cent., 
etc..  R.  Co..  189  App.  Div.  17,  128 
NYS  865  [aff  201  N.  Y.  887,  94  NE 
376.  84  LRANS  826.  AnnCasl912B 
281];  Jonasson  v.  Weir,  130  App. 
Div.  628.  115  NYS  6;  Bates  v. 
Weir.  121  App.  Div.  275,  105  NYS 
785;  Huntington  v.  Dinsmore,  6 
Thomps.  &  C.  196;  Ghormlev  v. 
Dinsmore,  61  N.  Y.  Super.  196,  63 
N.  Y.  Super.  36;  Magnus  v.  Piatt,  62 
Misc.  499.  115  NYS  824:  Feld  v.  Piatt, 
59  Misc.  226,  110  NYS  1118;  Royal 
Costume  Co.  v.  Weir,  48  Misc.  376, 
95  NYS  575;  Bernstein  v.  Weir.  40 
Misc.  635,  83  NYS  48;  Toy  v.  Long 
Island  R.  Co.,  26  Misc.  792,  66  NYS 
182;  Goodfleld  v.  Piatt.  180  NYS  180; 
Htrsch  v.  New  York'  Dispatch,  etc., 
Co.,  85  NYB  198;  Wilson  v.  Piatt. 
84  NYS  143. 

Pa. — Allebach  v.  Sanbe,  17  Pa.  Dist. 
468  (construing  New  York  law). 

R.  I. — Glenlyon  Dye  Works  v.   In- 
terstate Express  Co.,  36  R.  I.  658,  91 
A  5;  Ballou  v.  Earle.  17  R.  I.  441,  22 
A  1113,  33  ArrSR  881,  14  LRA  433. 
Wis. — Boor  man  •  v.    American    Ex- 


press Co.,  21  Wis.  152. 

Eng. — Williams  v.  Midland  R.  Co., 
[19081  1  K.  B.  252. 

Que. — Dominion  Express  Co.  y. 
Rutenberg,  18  Que.  K.  B.  50. 

[a]  Season  for  role. — (1)  "Before 
undertaking  to  become  an  insurer,  it 
is  but  reasonable  that  the  defendant 
should  know  the  nature  and  value  of 
the  property,  not  only  for  the  pur- 

fiose  of  determining  the  extent  or  the 
lability  Incurred,  but  as  well  the  de- 
gree or  care  tp  be  exercised  and  the 
charge  which  would  be  reasonably 
commensurate  therewith."  Bates  v. 
Weir,  121  App.  Div.  276,  280,  105  NYS 
785.  To  same  effect  Southern  Ex- 
press Co.  v.  Stevenson,  89  Miss.  233, 
42  S  670.  (2)  A  reason  for  sustain- 
ing the  validity  of  a  limitation  of 
this  character  very  frequently  as- 
signed is  that  of  estoppel.  Wells  v. 
Neiman-Marcus  Co.',  227  U.  S.  489.  33 
SCt  267,  67  L.  ed.  600;  De  Wolff  v. 
Adams  Express  Co.,  106  Md.  472,  67 
A  1099;  Atkinson  v.  New  York  Trans- 
fer  Co..    76   N.   J.    L.    608.   71   A    278; 


Greenwald  v.  Weir,  130  APP-  Div.  696, 
115  NYS  311,  131  App.  Div.  668,  116 
NYS    172    [aff    199    N.   Y.    170,    92   NE 


218,  35  LRANS  971];  Bates  v.  Weir, 
121  App.  Div.  276,  105  NYS  785; 
Noonan  v.  Wells,  68  Misc.  322,  123 
NYS  903.  (3)  Again  it  is  said  it 
would  conflict  with  public  policy  If 
the  shipper  should  be  allowed  to  reap 
the  benefits  of  the  contract  if  there 
is  no  loss,  and  to  repudiate  it  in  case 
there  is  a  loss.  Greenwald  v.  Bar- 
nett. 199  N.  Y.  170.  92  NE  218,  85 
LRANS  971  [aff  130  App.  Div.  696, 
116   NYS   311J. 

[b]  Applications  of  role— (1)  A 
package  was  consigned  to  an  express 
company  for  transportation  without 
disclosure  being  made  that  It  con- 
tained gold.  It  was  stipulated  that 
the  company  should  not  be  liable  for 
more  than  fifty  dollars  on  any  ship- 
ment unless  Its  true  "value  was 
stated.  The  package  was  destroyed 
en  route  by  fire.  It  was  shown  that, 
had  disclosure  been  made,  a  greater 
charge  would  have  been  Imposed  for 
transportation,  and  that  the  package 
would  have  been  put  in  a  safe,  under 
the  care  of  special  messengers.  It 
was  held  that.  In  the  absence  of 
proof  of  some  affirmative  act  of 
wrongdoing,  the  company  was  enti- 
tled to  an  Instruction  that  the  recov- 
ery could  not  exceed  fifty  dollars. 
Rowan  v.  Wells,  80  App.  Div.  81.  80 
NYS  226.  (2)  Plaintiff  shipped  a 
package  of  furs,  worth  two  thousand 
dollars  by  defendant  express  com- 
pany. Plaintiff  marked  no  value  on 
the  package  and  gave  none  in  her 
communications  to  the  express  com- 
pany; but  the  box  had  been  previ- 
ously used,  and  a  one  hundred  and 
fifty  dollar  valuation  was  marked 
thereon,  and  this  amount  was  stated 
by  the  express  company  in  the  re- 
ceipt as  the  value  of  the  package. 
Plaintiff  accepted  the  receipt  without 
demur,  and  after  the  loss  of  the 
package  made  no  claim  of  mistake  in 
valuation,  but  claimed  the  right  to 
recover  the  full  value  of  the  furs  in 
spite  of  the  limitation  of  liability 
contained  In  the  receipt.  It  was  held 
that  plaintiff's  recovery  was  limited 
to  one  hundred  and  fifty  dollars. 
Taylor  v.  Weir,  162  Fed.  585  [rev  on 
other  grounds  171  Fed.  636,  96  CCA 
438].  (3)  Where  express  receipts 
stated  that  the  express  company 
would  not  be  liable  for  any  loss 
caused  by  the  wrongful  or  negligent 
action  of  the  company's  agents  in 
any  amount  exceeding  fifty  dollars, 
unless  the  true  value  was  stated  in 
writing  and  an  additional  amount 
paid  under  special  agreement  at  the 
company's  office,  loss  of  goods  by  the 
negligence  of  the  carrier's  agents 
would  not  make  the  company  liable 
for  more  than  the  stipulated  amount, 
in  the  absence  of  an  agreement  con- 
templated by  the  receipt.  Rappaport 
v.  White's  Express  Co.,  146  App.  Div. 
576,  131  NYS  131.     (4)  "A  stipulation 


in  a  passage  ticket  for  an  ocean  voy- 
age limiting  the  amount  for  which 
the  carrier  shall  be  liable  for  loss  or 
injury  to  baggage,  unless  a  declara- 
tion of  value  In  excess  of  that  sum 
Is  made,  covers  a  loss  of  goods  oc- 
casioned by  negligence,  although 
there  Is  no  express  provision  exempt- 
ing the  carrier  from  liability  for  Its 
own  negligence;  and  in  the  absence 
of  such  declaration  a  recovery  must 
be  limited  to  the  stipulated  amount." 
Tcwes  v.  North  German  Lloyd  SS. 
Co..  186  N.  Y.  151,  78  NE  864,  8  LRA 
NS   199,  9  AnnCas  909. 

[c]  Such  a  stipulation  la  reason- 
able and  consistent  with  public  pol- 
icy. Magnln  v.  Adams  Express  Co., 
50  HowPr   (N.  Y.)   457. 

hi  I  Such  a  stipulation  Is  not  In 
violation  of  a  statute  prohibiting  a 
carrier  from  limiting  his  common- 
law  liability.  Mather  v.  American 
Express  Co.,  2  Fed.  49,  9  BIss.  293. 

h'l  Use  of  printed  bills  of  lading 
as  affecting  operation  of  rule.— A 
common  carrier  may,  by  a  contract 
fairly  entered  into  with  a  shipper, 
limit  the  amount  of  its  liability  for 
negligence,  and  the  validity  of  such 
a  contract  Is  not  affected  by  the  fact 
that  the  carrier  uses  printed  bills  of 
lading,  which  fix  an  arbitrary  value 
for  all  packages,  having  no  relation 
to  their  real  value,  beyond  which  It 
is  not  to  be  liable  unless  a  greater 
value  Is  stated  by  the  shipper  and 
more  freight  paid,  where  the  facts 
are  fully  understood  by  the  shipper 
who  declines  to  place  a  valuation  on 
the  property  and  assents  to  the  limi- 
tation in  consideration  of  a  reduced 
rate.  Such  stipulation  will  be  valid 
even  In  case  ot  loss  by  negligence. 
George  N.  Pierce  Co.  v.  Wells,  189 
Fed.  561,  110  CCA  645  [aff  236  U.  S. 
278.  35  SCt  351.  59  L.  ed.  676]. 

[f  ]  Whether  value  must  he  stated 
la  oontract. — In  Cohen  v.  Morris 
European,  etc..  Express,  132  NYS  347, 
it  was  held  that  a  greater  value  18 
declared,  so  as  to  render  inoperative 
the  provision  in 'a  contract  lor  car- 
riage of  goods  limiting  the  carrier's 
liability  to  fifty  dollars  in  the  ab- 
sence of  a  declaration  of  value  when 
the  goods  are  in  storage  and  there  is 
delivered  to  the  carrier  with  which 
to  get  the  goods  a  storage  receipt 
declaring  their  full  value  to  be  fif- 
teen hundred  dollars,  the  view  being 
taken  that  anything  apprising  the 
carrier  of  such  excess  value  will  be 
sufficient.  On  appeal  this  decision 
was  reversed  on  the  ground  that  the 
value  must  be  stated  In  the  contract 
itself.  Cohen  v. '  Morris  European, 
etc.,  Express,  151  App.  Div.  672,  139 
NYS  489. 

41.  Kallman  v.  U.  S.  Express  Co., 
3  Kan.  205:  Duntley  v.  Boston,  etc., 
R.  Co.,  66  N.  H.  263,  20  A  327,  49  Am 
SR  610,  9  LRA  449;  Atkinson  v.  New 
York  Transfer  Co.,  76  N.  J.  L.  608, 
71  A  278;  Rosenthal  v.  Weir,  170  N. 
Y.  148,  63  NE  66,  67  LRA  627;  Mag- 
nln v.  Dinsmore,  70  N.  Y.  410,  29 
AmR  608;  Greenwald  v.  Weir,  180 
App.  DIV.  696,  115  NYS  811,  181  App. 
Div.  668.  116  NYS  172  [aff  199  N.  Y. 
170,    92   NE    218.   35   LRANS   971]. 

[a]  The  omission  of  the  carrier  to 
Inquire  as  to  the  value  of  the  goods 
Is  not  a  waiver  of  a  provision  In  the 
contract  limiting  the  liability  to  a 
specified  sum.  Feld  v.  Piatt,  69 
Misc.  226,  110  NYS  1118. 

[b]  Failure  of  shipper  to  declare 
the  real  value  constitutes  a  frond  on ' 
the  carrier  and  deprives  it  of  its 
adequate  reward,  misleading  It  as 
to  the  degree  of  care  and  security 
which  It  should  provide  In  the  cus- 
tody and  transportation  of  the  prop- 
erty, and  it  is  thereby  relieved,  even 
In  case  of  negligence,  from  liability 
beyond  the  amount  named  in  the  con- 
tract or  notice.  Porteous  v.  Adams 
Express  Co.,  115  Minn.  281.  182  NW 
296  (construing  New  York  law) ; 
Magnln  v.  Dinsmore,  62  N.  Y.  35,  20 
AmR  442  [overr  Westcott  v.  Fargo, 
•1  N.  Y.   642.  1.  AmR  300,. 
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designated  sum,  at  not  exceeding  which  sum  the 
property  is  valued,  unless  a  different  valuation  is 
stated,  represents  that  the  value  does  not  exceed 
that  sum.  However,  it  has  been  held  in  a  number 
of  decisions  that  if  it  appears  that  the  real  value 
was  known  to  the  carrier  to  be  in  excess  of  the  stip- 
ulated amount,  then  in  case  of  negligence  it  will 
be  liable  for  the  real  value,  notwithstanding  the 
stipulation.*3 

Effect  of  Interstate  Commerce  Act  §  10.  Such 
an  agreement  is  not  in  violation  of  the  Interstate 
Commerce  Act  making  it  an  offense  to  obtain  trans- 
portation of  property  at  less  than  the  established 
rate  from  a  carrier  subject  to  the  act.44 

Effect  of  Oarmack  amendment.  Prior  to  the  de- 
cisions of  the  United  States  supreme  court  definitely 
settling  the  question,  it  was  held  in  some  decisions 


that  the  general  rule  stated  was  abrogated  by  the 
Carmack  amendment.45  However,  the  United  States 
supreme  court,  and  some  of  the  state  courts,  have 
taken  the  contrary  view,4*  and  of  course  this  is 
the  law  as  to  interstate  shipments  to  be  followed 
by  the  state  courts  regardless  of  any  previous  de- 
cisions to  the  contrary.4* 

[4  222]  (3)  Limitation  of  Liability  to  Invoice 
Price  or  Value  at  Place  of  Shipment.48  A  regulation 
that  the  liability  of  the  carrier  in  case  of  loss  shall 
be  limited  to  the  invoice  value  of  the  goods  is  a  rea- 
sonable regulation  as  to  the  damage  to  be  recovered 
and  is  valid.49  So  a  stipulation  that  the  liability  for 
loss  shall  be  measured  by  the  value  at  the  time  and 
the  place  of  shipment  is  generally  upheld,50  in  the 
absence  of  statute  otherwise  providing."  Snch  a 
stipulation  will  preclude  a  recovery  by  the  consignee 


49.  Wells  v.  Neiman-Marcus  Co., 
227  U.  S.  469,  477,  33  SCt  267,  67  L. 
ed.  600  (rev  (Tex.  Civ.  A.)  126  SW 
614]  (where  It  was  further  said: 
"There  Is  no  substantial  distinction 
between  a  value  stated  upon  inquiry, 
and  one  agreed  upon  or  declared  vol- 
untarily"). 

"We  are  unable  to  see  any  distinc- 
tion in  law  between  an  express  mis- 
representation of  value  made  by  the 
shipper  to  the  carrier,  and  a  state- 
ment made  by  the  carrier  to  the  ship- 
per that  the  rate  charged  and  the 
liability  assumed  by  him  are  based 
upon  the  value  of  the  goods  being  a 
sum  named  by  him,  and  the  reception 
of  that  statement  by  the  shipper  in 
silence,  so  far  as  the  determination 
of  the  rights  of  the  respective  par- 
ties is  concerned.  The  carrier  has  a 
right  to  Infer  from  the  silence  of  the 
shipper  that  his  valuation  Is  accepted 
by  the  latter  as  accurate,  not  only 
for  the  purpose  of  fixing  transporta- 
tion charges,  but  also  for  the  purpose 
fit  determining  the  amount  or  llabil- 
ty  In  case  of  loss."  Atkinson  v. 
New  York  Transfer  Co.,  76  N.  J.  L. 
608.  612,  71  A  276.  _ 

43.  Van  Winkle « v.  Adams  Ex- 
press Co.,  26  N.  T.  Super.  59.  See 
also  Hayes  v.  Adams  Express  Co.,  73 
N.  J.  L.  105,  107,  62  A  284  [aff  74  N. 
J.  L.  687,  65  A  1044]  (where  a  con- 
tract stating  that  when  the  shipper 
omits  to  declare  the  value  of  the 
goods  he  agrees  that  the  value  does 
not  exceed  fifty  dollars  was  held 
under  the  circumstances  not  binding 
on  the  shipper,  the  court  said:  "The 
nature  of  the  article  shipped  was 
known  to  the  carrier,  and  its  value 
does  not  appear  to  have  been  abnor- 
mal. The  shipper  therefore  had  the 
right  to  assume,  in  the  absence  of 
notice  to  the  contrary,  that  the  car- 
rier would  form  his  own  judgment 
as  to  its  value,  bo  far  as  was  neces- 
sary for  the  fixing  of  his  compensa- 
tion, without  attempting  to  restrict 
his  responsibility  under   the  general 

[a]  Interstate  shipments. — That 
the  above  doctrine  would  have  no 
application  to  interstate  shipments 
since  the  passage  of  the  Carmack 
amendment  see  decisions  of  the  su- 

Sreme  court  cited  supra  8   220  notes 
2-86-  „ 

44.  Vlsanska  v.  Southern  Express 
Co.,  92  S.  C.  573,  575,  76  SB  962 
(where  It  was  said:  "We  do  not 
think,  the  shipper  was  guilty  of  any 
violation  of  the  Federal  statute. 
The  statute  Is  directed  against  and 
covers  every  device  or  means  which 
a  shipper  may  adopt  to  obtain  an 
advantage  over  other  shippers  or  the 
carrier.  It  does  not  expressly  pro- 
hibit undervaluation,  and  undervalu- 
ation under  such  a  contract  of  ship- 
ment as  the  plaintiff  made  gives  the 
shipper  no  advantage  over  the  car- 
rier or  over  other  shippers  who  make 
the  same  contract  and  take  the  same 
risk.  The  contract  of  carriage  shows 
that  the  carrier  based  his  charge 
entirely  on  valuation — that  is,  on  the 


measure  of  his  responsibility  in  case 
of  loss.  The  recovery  In  case  of  loss 
being  limited  to  the  value  as  stated 
by  the  shipper,  that,  and  not  the  ac- 
tual value,  was  the  measure  of  re- 
sponsibility. Since  the  charges  of 
the  carrier  and  Its  responsibility  are 
regulated  by  the  value  as  stated  by 
the  shipper  and  not  the  actual  value, 
the  failure  to  state  the  actual  value 
Is  not  false  billing  or  a  device  to  ob- 
tain transportation  'at  less  than  the 
regular  rates  then  established'  "). 

48.  Vigouroux  v.  Piatt.  62  Misc. 
364.  116  NYS  880:  Schutte  v.  Weir, 
59  Misc.  438.  Ill  NYS  240;  SUverrran 
v.  Weir,  114  NYS  6. 

46.  Wells  v.  Neiman-Marcus  Co., 
227  U.  S.  469,  33  SCt  267.  67  L.  ed. 
600  [rev  (Tex.  Civ.  A.)  125  SW  614]: 
Adams  Express  Co.  v.  Croninger,  226 
U.  S.  491.  33  SCt  148,  57  L.  ed.  814, 
44  LRANS  257;  Bernard  v.  Adams 
Express  Co..  205  Mass.  264,  91  NE 
326.  28  LRANS  293  and  note,  18  Ann 
Cas  351;  Cohn-Goodman  Co.  v.  Wells, 
32  Oh.  Cir.  Ct  190. 

47.  Collins  v.  Union  Pac  R.  Co., 
96  Kan.  681,  152  P  649:  Rankin  v. 
Cincinnati,  etc.,  R.  Co.,  163  Ky.  188, 
173  SW  377  (where  it  was  said  that 
where  a  shipper  signs  a  contract  for 
carriage  of  his  goods  limiting  the 
carrier's  liability  to  the  valuation 
that  must  be  agreed  to  by  a  shipper 
before  he  can  be  entitled  to  the  mini- 
mum rate,  his  failure  to  state  the 
value  has  no  effect,  and  he  will  be 
conclusively  presumed  to  have  agreed 
to  the  maximum  published  valuation 
applicable);  Wright  v.  Adams  Ex- 
press Co.,  64  Pa.  Super.  485;  Dodge  v. 
Adams  Express  Co.,  64  Pa.  Super. 
422;  Pacific  Express  Co.  v.  Krower, 
(Tex.)  163  SW  9;  Pacific  Express  Co. 
v.  Ross,  (Tex.  Civ.  A.)  154  SW  340, 
344  (in  which  It  was  said:  "The 
Croninger  Case,  being  the  latest  ex- 
pression of  the  Supreme  Court  of  the 
United  States  on  this  question,  must 
be  considered  as  settling  the  law  as 
to  all  cases  coming  within  the  pur- 
view of  the  decision,  and  must  he 
followed  whenever  applicable,  with- 
out regard  to  decisions  of  the  Courts 
of  Civil  Appeals  of  this  state,  cited 
and  relied  upon  by  appellee").  But 
see  Wright  v.  Adams  Express  Co., 
230  Pa.  635,  79  A  760  (holding  that 
the  Carmack  amendment  did  not 
have  this  effect). 

48.  See  also  Infra  Si   237.  446. 

49.  The  Hadji,  18  Fed.  459;  Pierce 
v.  Southern  Pac.  Co..  120  Cal.  156,  47 
P  874.  52  P  302,  40  LRA  350. 

[a]  Meaning  of  this  limitation.— 
(1)  The  limitation  to  the  invoice 
value  is  to  be  applied  to  each  article 
contained  in  the  shipment,  but  the 
carrier  is  not  to  be  allowed,  as  to 
goods  which  are  damaged,  the  advan- 
tage of  the  actual  value  while  It  re- 
stricts the  shipper  to  the  invoice 
value.  The  true  meaning  of  such  a 
stipulation  is  that  the  carrier  is  not 
to  be  liable  or  accountable  for  more 
than  the  invoice  value  of  the  goods 
damaged  or  lost,  and  where  there  is 
a  partial  injury  the  damage  Is  to  be 


computed  on  the  basis  of  the  invoice 
value  of  the  goods  damaged.  What- 
ever is  realized  for  the  damaged 
goods  must  be  credited  on  the  invoice 
value  the  same  as  though  the  goods 
were  abandoned  to  the  carrier  and 
the  sale  of  the  damaged  goods  were 
made  by  It.  Pearse  v.  Quebec  SS. 
Co.,  24  Fed.  286.  (2)  If  the  shipper 
has  received  from  the  sale  of  the 
damaged  goods  the  Invoice  price, 
after  deducting  the  cost  of  importa- 
tion, sale,  etc.,  he  cannot  recover 
anything.  The  Lydlan  Monarch,  23 
Fed.  298.  (3)  Where  the  goods  axe 
damaged  to  an  amount  less  than  the 
Invoice  value,  but  after  the  damage 
they  are  worth  tire  Invoice  value 
with  the  cost  of  importation  added, 
the  carrier  is  not  to  be  entirely  re- 
lieved from  liability,  but  the  limita- 
tion as  to  value  Is  applicable  only,  if 
at  all,  to  restrict  Its  liability  In  any 
event  to  the  invoice  price.  Brown  v. 
Cunard  Steamship  Co.,  147  Mass.  68, 
16    NE   717. 

[b]  "Actual  Invoice  ooat." — Where 
trees  cultivated  by  the  shipper  were 
delivered  to  the  carrier  on  the  agree- 
ment that  the  "actual  Invoice  cost" 
should  be  the  measure  of  damages  in 
case  of  loss,  "Invoice  cost"  meant 
"value."  Pierce  v.  Southern  Pac.  Co.. 
120  Cal.  156,  47  P  874,  62  P  302.  40 
LRA   860. 

50.  U.  S. — Inman  v.  Seaboard  Air 
Line  R.  Co.,  159  Fed.  960. 

Ala. — Louisville,  etc.,  R.  Co.  ▼. 
Oden,  80  Ala.  38;  South,  etc.,  Ala- 
bama R.  Co.  v.  Henleln,  66  Ala.  S68; 
South,  etc.,  Alabama  R.  Co.  v.  Hen- 
leln, 62  Ala.  606.  23  AmR  678;  South- 
ern R.  Co.  v.  Brewster,  9  Ala.  A.  697, 
63  S  790. 

Colo. — Denver,  etc.,  R.  Co.  v.  A. 
Peterson  Grocery  Co.,  59  Colo.  1SG. 
129.   147   P  663    [cit  Cyc]. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Murphey.  113  Ga.  614,  38  SE  970.  53 
LRA   720. 

111. — Tlbblts  v.  Rock  Island,  etc.,  R. 
Co.,  49  111.  A.  567;  Chicago,  etc.,  R. 
Co.  v.  Harmon,  17  111.  A.  640. 

Mo. — Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  S4S. 
102  SW  11;  Horner  v.  Missouri  Pac. 
R.  Co.,  70  Mo.  A.  286;  Rogan  v. 
Wabash  R.  Co.,  61  Mo.  A  665;  Caples 
v.  Louisville,  etc.,  R.  Co.,  17  Mo.  A. 
14. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
Walker,  27  Okl.  849,  113  P  907. 

S.  C. — Grubbs  v.  Atlantic  Coast 
Line  R.  Co..  101  S.  C.  210,  85  SE  405; 
Matheson  v.  Southern  R.  Co..  79  S.  C. 
156.  167,  60  SE  437   [cit  Cyc]. 

Utah. — Bingham  v.  San  Pedro,  etc-, 
R.  Co..  39  Utah  400,  117  P  606. 

61.     See  cases  infra  this  note. 

[a]  In  Texas  (1)  a  stipulation 
fixing  the  value  at  the  place  of  ship- 
ment as  the  basis  for  estimating  the 
measure  of  recovery  is  held  to  be  a 
violation  of  the  state  statute  pro- 
hibiting the  carrier  from  making  a 
contract  limiting  its  liability.  Ft. 
Worth,  etc..  R.  Co.  v.  Greathouse.  82 
Tex.  104,  17  SW  834;  Galveston,  etc. 
R.   Co.   v.    Ball,    80   Tex.    602,   1«   SW 
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for  the  difference  between  the  market  value  at  the 
place  of  delivery  ,  and  what  he  paid.52  There  is 
nothing  contrary  to  public  policy  in  contracts  of 
this  character;"  and  nothing  in  the  Carmack  amend- 
ment or  other  statutes  relating  to  interstate  com- 
merce forbid  limitations  of  this  character.54  On  the 
contrary,  a  contract  for  an  interstate  shipment 
made  in  a  state  where  such  a  limitation  of  liability 
is  forbidden  by  statute  is  valid  notwithstanding 
the  fact  that  it  contains  such  a  limitation,  inasmuch 
as  the  Carmack  amendment  supersedes  all  state 
legislation  on  the  subject.55  According  to  some  de- 
cisions such  a  stipulation  is  thought  not  to  be  good 
if  so  worded  as  to  deny  to  the  shipper  any  recovery 
in  case  of  loss  for  freight  paid  in  addition  to  the 
value  of  the  goods.5*  But  a  limitation  of  liability 
as  to  value  at  the  place  of  shipment  should  be  con- 
strued to  mean  the  value  when  delivered  to  the 
carrier,  under  contract  of  transportation,  which 
would  reasonably  include  freight  paid  either  by  the 
shipper  or  the  consignee,  since  property  under  such 
circumstances  at  the  place  of  shipment  would 
reasonably  be  worth  the  invoice  price  with  freight 
added.57  Limitations  of  this  character  do  not  apply 
to  damages  occurring  from  failure  to  deliver  within 
a  reasonable  time,  but  only  to  loss  or  injury  arising 
during  the  shipment;5*  nor  have  they  any  applica- 
tion where  the  carrier  wrongfully  sells  or  converts 


the  goods.59  So  it  has  been  held  that  such  a  limi- 
tation is  void  as  against  public  policy  in  ease  of 
loss  caused  by  negligence,  on  the  principle  that  the 
effect  of  the  stipulation  is  not  alone  to  avoid  incon- 
venience and  uncertainty  in  the  demand  for  dam- 
ages, but  to  work  a  reduction  in  the  real  loss,*0 
although  there  is  authority  which  sustains  the  op- 
posite view,  on  the  principle  that  the  stipulation 
is  not  a  limitation  of  the  carrier's  liability  for  neg- 
ligence.*1 This  latter  view  is  supported  by  the 
majority  rule  applicable  to  limitations  of  liability 
generally  in  respect  of  value.*2  Like  any  other  lim- 
itation of  the  carrier's  common-law  liability  it  must 
be  supported  by  a  consideration.** 

[$  223]  (4)  Stipulation  in  BUI  of  Lading  or 
Receipt  Delivered  after  Receipt  of  Goods  for  Ship- 
ment.** To  be  binding  as  a  part  of  the  contract  of 
shipment  the  stipulation  limiting  liability  must  be 
embodied  in  the  contract  made  at  the  time  the  goods 
are  shipped.-  If  without  any  receipt  or  bill  of  lad- 
ing being  issued  the  goods  are  accepted  by  the  car- 
rier for  transportation  its  common-law  liability 
attaches,  and  the  subsequent  delivery  to,  and  accept- 
ance by,  the  shipper  or  his  agent  of  a  receipt  or 
bill  of  lading  containing  such  stipulation  will  not 
constitute  a  part  of  a  binding  contract,  for  in  such 
case  there  is  no  consideration  for  the  subsequent 
agreement.*9     The  doctrine  that  acceptance  of  a 


441:  Southern  Pac  R  Co.  v.  Maddox. 
TS  Tex.  300,  11  SW  815;  Baltimore, 
•tc,  R.  Co.  v.  Oriental  Oil  Co.,  51 
Tex.  Civ.  A.  336.  Ill  SW  979;  Inter- 
national, etc.,  R.  Co.  v.  Parish,  18 
Tex.  Civ.  A.  HO,  43  SW  1066;  Hous- 
ton, etc.,  R.  Co.  v.  Davis,  11  Tex.  Civ. 
A.  24.  31  SW  308;  International,  etc., 
R  Co.  v.  Anderson,  8  Tex.  Civ.  A.  8, 
II  SW  691;  Taylor,  etc.,  R  Co.  v. 
Sublett.  (A.)  16  SW  182;  Taylor, 
etc.,  R.  Co.  v.  Montgomery.  (A) 
16  SW  178;  Oulf,  etc.,  R  Co.  v. 
Booton.  (A)  16  SW  909.  (2)  It 
has  been  held  that  this  Is  so  In  re- 
spect of  interstate  as  well  as  Intra- 
state shipments  (Ft  Worth,  etc.,  R. 
Co.  v.  Greathouse,  82  Tex.  104,  78  SW 
834;  Southern  Pac  R.  Co.  v.  D'Arcals, 
27  Tex.  Civ.  A.  67,  64  SW  813;  Hous- 
ton, etc.,  R  Co.  v.  Williams,  (Civ. 
A.)  31  SW  556),  (3)  although  there 
is  one  decision  which  holds  the 
contrary  (Southern  Pac.  Co.  v.  Phll- 
lipson,  (Civ.  A)  89  SW  958).  (4) 
However,  even  In  case  of  negli- 
gence, where  there  is  such  a  stipula- 
tion the  shipper  should  not  be  al- 
lowed as  damages  a 'greater  amount 
than  the  price  for  which  he  has  sold 
the  property  to  the  consignee.  Gulf, 
etc,  R.  Co.  v.  Key.  (A.)  16  SW 
106.  (5)  It  has  been  held  that  a  con- 
tract of  this  character  entered  into 
in  another  state,  where  It  is  valid,  is 
enforceable  in  Texas.  St.  Louis,  etc., 
R.  Co.  v.  Hambrlck,  (Civ.  A.)  97  SW 
1072. 

*or  present  rule  under  the  Oarmack 
amendment  validating  limitations  of 
this  character  for  interstate  ship- 
ments regardless  of  state  statutes 
tee  Infra  note  55. 

S3.  Matheson  v.  Southern  R.  Co., 
79  S.  C.  155.  60  SB  437. 

S3.  Coleman  v.  New  York.  etc..  R. 
Co..  215  Mass.  45,  102  NE  92.  And 
see  cases  supra  note   50. 

84.  Shaffer  v.  Chicago,  etc.,  R.  Co., 
185  111.  A.  615;  Coleman  v.  New  York, 
etc.  R  Co..  216  Mass.  46,  102  NE  92; 
Spada  v.  Pennsylvania  R  Co.,  86  N. 
J.  L.  187.  92  A  379. 

56.  Galveston,  etc.,  R.  Co.  v.  Car- 
maok.  (Tex.  Civ.  A.)  176  SW  158. 

66.  Shea  v.  Minneapolis,  etc..  R 
Co..  63  Minn.  228,  66  NW  458;  Horner 
v.  Missouri  Pac.  R.  Co.,  70  Mo.  A  285. 

ST.     See  infra  I  237. 

58.     See  infra  i  237. 

69.    See  infra  I  237. 

CO.  Illinois  Cent  R.  Co.  v.  Bogard, 
78  Miss.  11.  27  S  879:  McConnell  v. 
Southern  R.  Co.,  144  N.  C.  87.  66  SB 
(59;  Ruppel  v.   Allegheny  Valley  R. 
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Co.,  167  Pa.  166,  81  A  478.  46  AmSR 
666;  Rhymer  v.  Delaware,  eta,  R.  Co., 
27  Pa.  Super.  345;  Erie  Dispatch  v. 
Johnson.  87  Tenn.  490,  11  SW  441. 

"The  consignor  ships  to  get  the 
benefit   of   the   market   price   at   the 

filace  of  destination,  and  the  contract 
n  cases  of  negligence  that  the  dam- 
agee  shall  be  measured  by  the  price 
at  the  place  of  shipment  Is  pro  tanto 
an  agreement  for  partial  exemption 
for  the  carrier's  negligence,  and  Is 
void."  McConnell  v.  Southern  R 
Co.,  144  N.  C.  87.  90.  56  SE  650. 

61.  Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R  Co.,  124  Mo.  A  546, 
102  SW  11. 

69.     See  supra  I  211. 

63.  St.  Louis,  etc..  R  Co.,  v.  Mar- 
shall. 74  Ark.  697,  86  SW  802;  St 
Louis,  etc..  R.  Co.  v.  Coolldge,  73 
Ark.  112,  83  SW  333.  108  AmSR  21. 
67  LRA  656.  3  AnnCas  582.  And 
see  supra  I  190. 

64.  Exemption  from  damages 
theretofore  ooourrlng  see  infra  I  238. 

Umltatlon  or  release  of  damages 
occurring  prior  to  execution  of  con- 
tract see  infra  I   225. 

68.  Ala. — Louisville,  etc.,  R  Co.  v. 
Meyer,  78  Ala.  597. 

Ga. — Central  R.  Co.  v.  Dwlght  Mfg. 
Co.,  76  Ga.  609. 

111. — St.  Louis  Southwestern  R.  Co. 
v.  Elgin  Condensed  Milk  Co..  175  111. 
657,  61  NE  911.  67  AmSR  238:  Mer- 
chants' Despatch  Transp.  Co.  v. 
Furthmann,  149  111.  66.  36  NE  624,  41 
AmSR  265:  Michigan  Cent.  R.  Co.  v. 
Boyd,  91  111.  268:  American  Express 
Co.  v.  Spellman.  90  111.  455. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Craycraft,  12  Ind.  A.  203.  89  NE  523. 

Iowa. — Stoner  v.  Chicago,  etc.,  R. 
Co.,  109  Iowa  661.  SO  NW  669;  Ger- 
man v.  Chicago,  etc.,  R.  Co.,  38  Iowa 
127. 

Kan. — Atchison,  etc.  R  Co.  v.  Dill, 
48  Kan.  210,  29  P  148:  Kansas  Pac. 
R  Co.  v.  Reynolds.  17  Kan.  251. 

Mass. — Hendrlck  v.  Boston,  etc.,  R. 
Co..  170  Mass.  44.  48  NE  835;  Perry 
v.  Thompson.  98  Mass.  249;  Gage  v. 
Tirrell,  9  Allen   299. 

Mich. — Farnsworth  v.  National  Ex- 
press Co.,  166  Mich.  676,  878.  132  NW 
441  [clt  Cyc];  Rudell  v.  Ogdensbur* 
Transit  Co.,  117  Mich.  568,  76  NW 
380.  44  LRA  416;  Detroit,  etc..  R.  Co. 
v.  Adams.  15  Mich.  468. 

Minn. — Southard  v.  Minneapolis, 
etc..  R.  Co..  60  Minn.  382,  62  NW  442. 
619. 

Mo. — Keyes-Marshall  Bros.  Livery 
Co.  v.  St  Louis,  etc,  R.  Co.,  118  Mo. 


Mars- 


A.  144.  87  SW  663. 

Nebr. — Union  Pac.  R  Co.  v. 
ton,  30  Nebr.  241,  46  NW  485. 

N.  Y. — Waldron  v.  Fargo,  170  N.  Y. 
130,  137,  62  NE  1077;  GuUlaume  v. 
Central  Transp.  Co..  100  N.  Y.  481.  8 
NE  489;  Germania  F.  Ins.  Co.  v. 
Memphis,  etc..  R.  Co.,  72  N.  Y.  90.  28 
AmR  113;  Bostwlck  v.  Baltimore, 
etc..  R.  Co.,  45  N.  Y.  712. 

Oh. — Gaines  v.  Union  Transp.,  etc 
Co.,  28  Oh.  St  418;  Welsh  v.  Pitts- 
burg, etc.,  R.  Co.,  10  Oh.  St.  65,  75 
AmD  490. 

S.  C. — Frasler  v.  Charleston,  etc.,  R 
Co..  73  S.  C.  140.  52  SE  964. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Botts,  22  Tex.  Civ.  A.  609,  55  SW 
514;  San  Antonio,  etc.,  R.  Co.  v. 
Wright,  20  Tex.  Civ.  A.  136,  49  SW 
147;  Gulf,  etc..  R.  Co.  v.  Wood.  (Civ. 
A.)  30  SW  715;  Missouri,  etc..  R.  Co. 
v.  Carter,  9  Tex.  Civ.  A.  677,  29  SW 
666;  Atchison,  etc..  R.  Co.  v.  Grant.  « 
Tex.  Civ.  A.  674,  24  SW  286. 

Can. — Wilson  v.  Canadian  Dev.  Co., 
33  Can.  S.  C.  432;  North-West  Transp. 
Co.  v.  McKenzle,  25  Can.  S.  C.  38. 

See  also  infra'  }  281. 


fal  As  otherwise  expressed,  where 
a  shipper  does  not  receive  the  bill  of 
lading  from  the  carrier  limiting  its 
common-law  liability  contempora- 
neously with  the  delivery  of  the 
goods  to  the  carrier,  the  carrier  as- 
sumes the  common-law  liability. 
Southern  R.  Co.  v.  Levy,  144  Ala. 
614.  39  S  95. 

[bl  Seasons  for  rulev— (1 )  Where 
a  shipper  has  entered  Into  a  special 
verbal  agreement  with  the  carrier,  he 
has  a  right  to  assume  that  such 
agreement  is  embodied  In  the  receipt 
given  him  by  the  carrier,  or  at  least 
that  the  receipt  contains  nothing  con- 
trary to  it.  It  Is  In  the  nature  of  a 
direct  fraud  or  cheat  for  the  com- 
pany or  its  agents,  after  such  verbal 
agreement,  to  insert  a  contract  of 
an  entirely  different  character  in  the 
written  receipt  and  to  present  It  to 
the  shipper  without  directing  his  at- 
tention expressly  to  It  and  procuring 
his  assent.  And  it  Is  no  defense  for 
the  company  to  show  that  the  shipper 
should  have  been  more  diligent  and 
watchful,  and  should  have  detected 
the  fraud.  Strobn  v.  Detroit,  etc..  R. 
Co.,  21  Wis.  564,  94  AmD  664.  (2)  It 
has  also  been  said  that  aside  from 
fraud  or  mistake  such  contract  is 
void  as  being  executed  under  duress. 
Texas,  etc.,  R  Co.  v.  Avery,  19  Tex. 
Civ.  A.  236,  46  SW  897. 

(c]     Delivery  to  shipper  after  load- 
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recepit  or  bill  of  lading  containing  stipulations  limit- 
ing liability  implies  assent  thereto,  or  that  prior 
negotiations  are  merged  in  a  subsequent  written  con- 
tract,97 has  no  application  in  such  a  case.  It  has 
been  said  that  this  principle  is  especially  applicable 
to  an  action  brought  by  the  consignee,  where,  at  the 
time  the  contract  was  made,  it  was  agreed  that  the 
rights  of  the  consignee  should  not  be  affected.*8 
And  a  recovery  may  be  had  for  a  breach  of  the 
parol  contract  without  suing  in  equity  to  have  the 
written  contract  reformed.** 

Limitation  of  rule.    If  there  is  an  understanding 


arising  out  of  the  course  of  business  by  which  bills 
of  lading  are  to  be  delivered  for  goods  shipped 
which  contain  stipulations  limiting  liability,  then 
it  may  be  presumed  that  the  shipment  in  such  coarse 
of  business  is  made  on  the  terms  of  sueh  a  bill  of 
lading,  and  the  stipulations  therein  will  be  bind- 
ing." 

[$  224]  e.  Limitations  of  Liability  in  Sespect 
of  Time  and  Place  of  Delivery.  It  is  very  generally 
held  permissible  for  the  carrier  to  contract  against 
liability  for  loss  or  injury  resulting  from  delay  in 
transportation,  where  the  delay  is  not  dne  to  the 


lng  ana  ready  for  shipment. — (1) 
where  a  shipper  of  live  stock  Is 
required  to  sign  a  contract  limiting 
the  carrier's  liability,  after  the  stock 
Is  loaded  and  ready  for  shipment 
under  an  oral  agreement,  the  limita- 
tion in  the  written  contract  is  not 
binding.  Atchison,  etc.,  R.  Co.  v. 
Dill,  48  Kan.  210.  29  P  148;  Kansas 
Pac.  R.  Co.  v.  Reynolds,  17  Kan.  261; 
Olds  v.  New  York  Cent.,  etc.,  R.  Co., 
107  App.  Div.  28,  94  NYS  924;  South- 
ern Pac.  R.  Co.  v.  Meadors,  104  Tex. 
469,  140  SW  427  [rev  61  Tex.  Civ.  A. 
36.  129  SW  170];  Gulf,  etc.,  R.  Co.  v. 
Looney,  61  Tex.  Civ.  A  381,  116  SW 
268;  Gulf,  etc..  R.  Co.  v.  Jackson, 
(Civ.    A)    86    SW    47    (rev   on    other 

grounds  99  Tex.  319.  89  SW  963]; 
IcNeill  v.  Galveston,  etc,  R.  Co., 
(Tex.  Civ.  A.)  86  SW  32;  Southern 
Pac.  Co.  v.  Anderson,  26  Tex.  Civ.  A 
618,  63  SW  1023;  Texas,  etc.,  R.  Co. 
v.  Avery,  19  Tex.  Civ.  A.  236,  -46  SW 
897;  Missouri,  etc.,  R.  Co.  v.  Withers, 
16  Tex.  Civ.  A.  606,  40  SW  1073; 
Missouri,  etc.,  R.  v.  Carter,  9  Tex. 
Civ.  A.  677,  29  SW  666.  (2)  It 
has  been  held,  however,  that  where 
after  the  loading  of  a  shipment  one 
of  the  shippers,  knowing  that  a  writ- 
ten contract  would  be  required,  went 
to  the  office  and  signed  one  without 
reading  it,  and  without  knowing  that 
It  contained  a  clause  limiting  the 
company's  liability  to  damages  oc- 
curring on  its  own  road  and  the 
shippers  took  a  copy  of  the  contract 
with  them,  but  did  not  ask  for  time 
to  read  it  before  signing,  and  it  did 
not  appear  that  had  they  done  so 
the  train  would  not  have  been  held 
for  such  purpose,  their  failure  to 
read  the  contract  was  their  own  fault, 
and  not  chargeable  to  duress.  Hous- 
ton, etc.,  R.  Co.  v.  Smith,  44  Tex. 
Civ.  A  299.  97  SW  836. 

fd]  Salivary  to  shipper  whan 
shipment  an  rout*. — Where  cars  for 
the  shipment  of  stock  were  furnished 
a  shipper  under  a  contract  with  the 
agent  of  the  company,  and  the  stock 
was  received  and  shipped  by  the  com- 
pany under  such  contract,  but  an- 
other contract  was  presented  to  the 
shipper  while  he  was  en  route  with 
the  stock,  with  a  request  that  he  sign 
it.  which  he  did,  in  order  to  secure  a 
right  guaranteed  by  the  original  con- 
tract, but  under  protest  that  he  did 
not  assent  to  Its  terms  and  without 
having  time  to  read  its  contents,  the 
original  contract  will  control. 
Wabash  R.  Co.  v.  Lannum,  71  111.  A 
84. 

re ]  After  goods  hava  been  raoatrad 
and  partly  transported  by  the  oarrlar 
.  under  an  oral  contract  without  con- 
dltlons,  acceptance  of  a  bill  of  lading 
containing  a  limitation  of  the  car- 
rier's common-law  liability  does  not 
make  the  limitation  binding  on  the 
shipper.  Merchants'         Despatch 

Transp.  Co.  v.  Furthmann,  149  111.  66, 
36  NE  624,  41  AraSR  265  [aff  47  111. 
A.  661]. 

[f  J  Bill  of  lading  forwarded  by 
mail  to  destination. — Where  a  carrier 
receives  freight  for  shipment  to  a 
point  beyond  its  line,  accepting  pay- 
ment for  the  entire  route,  and  the 
bill  of  lading  Is  not  delivered  at  that 
time  but  is  forwarded  by  mail  to 
the  place  of  destination,  the  shipper 
is  not  bound  by  a  stipulation  therein 
limiting  the  carrier's  liability  to 
losses    occurring    on    its    own    line. 


Louisville,  etc.,  R.  Co.  v.  Meyer,  78 
Ala.  697. 

[g]  Salivary  of  bill  of  lading  to 
shipper  after  Injury  to  goods.— (1) 
Where  an  animal  is  Injured  while 
being  loaded  on  the  car  after  de- 
livery to  the  carrier  has  taken  place, 
stipulations  in  the  bill  of  lading  de- 
livered after  the  injury  has  occurred 
will  not  protect  the  carrier.  McCul- 
lough  v.  Wabash  Western  R.  Co.,  34 
Mo.  A.  23.  (2)  So  also  bills  of  lading 
signed  by  the  carrier  and  mailed  to 
the  shipper  at  the  place  of  destina- 
tion will  not  affect  the  rights  of  the 
shipper  under  a  special  contract  pre- 
viously made  at  the  time  of  ship- 
ment, particularly  where  the  bill 
does  not  reach  the  shipper  until  after 
the  injury  has  occurred.  Park  v. 
Preston,  108  N.  Y.  434,  15  NE  705; 
Swift  v.  Pacific  Mall  SS.  Co.,  106 
N.  Y.  206,  12  KB  583  [aff  36  Hun 
643]. 

[h]  Delivery  of  special  contract 
after  loss  of  goods., — (1)  Delivery  to 
the  shipper  of  a  contract  limiting  lia- 
bility after  goods  have  actually  been 
destroyed  or  lost,  although  accepted 
by  the  shipper,  is  inoperative  and 
does  not  estop  him  from  asserting  his 
claim  against  the  carrier  under  Its 
common-law  liability.  Baltimore, 
etc.,  R.  Co.  v.  Doyle,  142  Fed.  669, 
74  CCA  245:  John  Hood  Co.  v.  Amer- 
ican Pneumatic  Service  Co.,  191  Mass. 
27.  77  NB  638;  Gott  v.  Dlnsmore,  111 
Mass.  45;  Phoenix  Powder  Mfg.  Co. 
v.  Wabash  R  Co.,  101  Mo.  A.  442,  74 
SW  492;  Bostwlck  v.  Baltimore,  etc., 
R.  Co.,  45  N.  Y.  712;  Lamb  v.  Camden, 
etc.,  R.  Co.,  4  Daly  483;  McGregor  v. 
Oregon  R..  etc..  Co.,  60  Or.  627.  93 
P  465.  14  LRANS  668j_Harris  v.  Great 
Northern  R  Co.,  48  Wash.  437.  93  P 
908,  96  P  224;  Allen,  etc..  Co.  v. 
Canadian  Pac.  R.  Co..  42  Wash.  64. 
84  P  620,  7  AnnCas  468.  (2)  And  It 
has  been  held  that  this  rule  is  not 
affected  by  the  fact  that  the  shipper 
had  been  recently  the  carrier's  freight 
agent,  and  that  the  receipts  given  by 
Mm  as  such  contained  the  same 
stipulation.  Gott  v.  Dlnsmore.  Ill 
Mass.  46.  (3)  Where  the  shipper 
surrendered  a  shipping  receipt  while 
the  goods  were  supposed  to  be  In 
transit  and  accepted  a  bill  of  lading 
containing  a  stipulation  limiting  lia- 
bility for  loss  by  fire,  and  it  sub- 
sequently appeared  that  the  goods 
had  already  been  destroyed  by  Are 
and  that  that  fact  was  known  to  the 
carrier.  It  was  held  that  the  stipu- 
lation in  the  bill  of  lading  was  not 
binding  on  the  owner  of  the  goods. 
Wilde  v.  Merchants'  Despatch  Transp. 
Co.,   47  Iowa  247,  29  AmR  479. 

[11  BUI  of  lading  given  by  con- 
necting oarrlar. — Where  a  railroad 
company  agreed,  in  consideration  of 
a  consignor's  routing  freight  by  its 
line,  to  furnish  through  refrigerator 
cars  for  transportation  of  perishable 
products,  the  agreement  is  not  super- 
seded by  a  bill  of  lading  given  by  a 
connecting  carrier  at  the  original 
point  of  shipment,  whereby  liability 
was  lessened,  the  contracts  being  in- 
dependent of  each  other.  St.  Louis 
Southwestern  R.  Co.  v.  Elgin  Con- 
densed Milk  Co.,  74  111.  A  619  [aff 
176  111.  667.  51  NB  911,  67  AmSR 
238]. 

[j]      (natatory  provisions^- In 

Michigan  Pub.  Acts  (1909)  No.  300 
i  40,  providing  that,  whenever  prop- 


erty is  received  by  a  carrier  subject 
to  the  provision  of  the  act,  it  shall, 
on  demand  of  the  shipper.  Issue  a 
receipt  or  bill  of  lading  therefor, 
naming  the  classification,  and  that  no 
carrier  shall  limit  or  change  its 
common-law  liability  by  contract  or 
otherwise  as  to  its  responsibility  for 
the  negligent  acts  of  its  agents,  etc, 
with  reference  to  property  In  its  cus- 
tody, providing  that  nothing  con- 
tained in  the  act  shall  be  construed 
to  abridge  or  lessen  the  liability  of 
any  such  carrier  as  it  is  under  exist- 
ing laws,  did  not  change  the  common- 
law  liability  of  carriers,  and  the  mere 
failure  of  a  shipper  to  demand  a 
receipt  containing  a  limited  liability 
clause  does  not  relieve  the  carrier 
from  the  obligation  of  giving  such 
receipt  in  case  It  desired  to  limit  its 
common-law  liability.  Farnsworth  v. 
National  Express  Co.,  166  Mich.  676, 
132  NW  441. 

[k]      Whan  food*  are  snipped  an- 
dar   a   parol   oontraot    (1)    covering 


future  shipments,  bills  of  lading 
">y  the  carrier  are  only  evi- 
dence of  the  dates  and  amounts  of 


shipments  made  under  the  preexist- 
ing contract.  St.  Louis  Southwestern 
R.  Co.  v.  Elgin  Condensed  Milk  Co.. 
74  111.  A.  619  Taff  175  111.  667.  61  NB 
911,  67  AmSR  238].  (2)  Where  plain- 
tiff sued  for  breach  of  a  contract  for 
the  through  shipment  of  cattle,  and 
defendant,  by  Its  answer,  relied  on  a 
written  contract  by  which  it  under- 
took merely  to  deliver  the  cattle  to  a 
connecting  line  at  an  intermediate 
point,  in  reply  to  which  plaintiff 
pleaded  that  he  had  signed  the  writ- 
ten contract  after  the  cattle  had  been 
shipped  on  defendant's  representation 
that  it  was  the  same  as  the  verbal 
contract,  the  court  erred  In  overrul- 
ing plaintiff's  motion  to  require  de- 
fendant to  file  the  written  contract 
Caldwell  v.  Cincinnati,  etc.,  R.  Co.,  (1 
SW  575,  21  KyL  397. 
08.    See  supra  55  178.  182. 

67.  Bostwlck  v.  Baltimore,  etc,  R 
Co..  45  N.  Y.  712  [rev  66  Barb.  137]; 
Hamilton  v.  Western  North  Carolina 
R.  Co.,  96  N.  C.  398.  3  SE  164. 

68.  Frasier  v.  Charleston,  etc,  R. 
Co.,  73  S.  C.  140,  52  SE  964. 

69.  Louisville,  etc..  R  Co.  v. 
Cooper,  66  SW  144,  21  KyL  1644. 

70.  Shelton  v.  Merchants'  Dispatch 
Transp.  Co.,  69  N.  Y.  258;  Ft.  Worth, 
etc.,  R.  Co.  v.  Wright,  24  Tex.  Civ.  A 
291.  58  SW  846. 

[a]  la  the  absence  of  any  anon  un- 
derstanding the  acceptance  of  a  shlp- 

Elng  receipt  or  bill  of  lading  will  not 
e  deemed  to  be  a  merger  of  a  pre- 
vious oral  agreement  under  which  the 
goods  were  shipped,  so  as  to  pre- 
clude proof  of  such  oral  agreement 
In  contradiction  of  the  terms  of  the 
written  Instrument.  Bostwlck  v.  Bal- 
timore, etc.,  R.  Co.,  45  N.  Y.  71!; 
Hamilton  v.  Western  North  Carolina 
R.  Co.,  96  N.  C.  398.  <  SE  164. 

[b]  Whether  shipment  was  In  pur- 
suance of  a  prior  oral  contract,  or 
under  the  terms  of  a  written  bill  of 
lading  which  the  shipper  contends 
was  supposed  by  him  to  be  a  mere 
memorandum  as  to  the  right  of  his 
agent  to  accompany  the  goods,  should 
be  determined  as  a  question  of  fact 
Black  v.  Wabash,  etc..  R.  Co..  Ill  111 
361,  63  AmR  628. 

[c]  Written  agreement  contem- 
plated.—If  it  appears  that  the  shlp- 
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negligence  of  the  carrier  or  its  .servants;'1  and  the 
right  of  the  carrier  to  limit  its  liability  in  this  re- 
gard is  not  affected  by  the  Carmack  amendment." 
However,  in  accordance  with  general  principles  al- 
ready stated,™  a  carrier  cannot  in  any  event  limit 
its  liability  for  delay  resulting  from  its  own  negli- 
gence or  the  negligence  of  its  agents  or  servants/4 
either  at  common  law  or  under  the  Carmack  amend- 
ment." This  is  especially  true  where  there  is  a 
legislative  declaration  as  to  when  a  common  carrier 
shall  be  liable  for  delay;  this  liability  cannot  be 
abridged  by  special  contract.78  So  a  contract  limit- 
ing liability  for  delay  is  inoperative  where  the 
shipper  is  induced  to  enter- into  such  contract  by 
the  false  representations  of  the  carrier's  agent, 
and  a  stipulation  exempting  a  carrier  from  liability 
for  delay  in  transportation  does  not  relieve  it  in 
case  of  delay  from  an  obligation  assumed  by  the  car- 
rier to  re-ice  the  shipment  adequately  from  the  point 
of  shipment  to  destination.18    As  in  the  case  of  any 


other  class  of  contracts  limiting  the  carrier's  com- 
mon-law liability,  a  consideration  is  necessary.'9 

Place  of  delivery.  A  carrier  may  contract  that 
goods  destined  for  a  station  at  which  the  business 
does  not  warrant  any  building  or  agent,  and  at 
which  there  is  none,  shall  be  left  on  the  platform 
without  any  further  responsibility  on  its  part.80 

[ft  225]  f.  Limitation  or  Release  of  Damages 
Occurring  Prior  to  Execution  of  Contract.81  A 
contract  releasing  or  limiting  the  liability  of  a  car- 
rier for  damages  already  accrued,  without  any  new 
consideration  therefor,  is  void.83  It  is  unreason- 
able to  require  a  shipper  to  release  the  carrier  from 
a  liability  already  accrued  on  account  of  negligence 
or  failure  to  perform  a  duty  owing  to  shippers.8* 
A  separate  consideration  is  necessary  to  render  a 
contract  of  this  character  valid.84  It  has  been  held 
that  a  contract  of  this  character  in  so  far  as  inter- 
state shipments  are  concerned  is  in  contravention  of 
the  Elkins  act  and  void.88 


per  never  understood  nor  contem- 
plated that  the  oral  negotiations 
constituted  the  contract  of  shipment, 
but,  on  the  contrary,  contemplated 
and  expected  written  contracts  to  be 
entered  Into  before  the  cattle  left, 
and  no  circumstance  of  fraud,  com- 
pulsion, or  want  of  time  to  read  the 
contracts  appears,  the  written  con- 
tract containing  limitation  of  liabil- 
ity will  control.  San  Antonio,  etc., 
R.  Co.  v.  Barnett,  27  Tex.  Civ.  A.  498, 
66  SW  474. 

71.  Mo. — Smith  v.  Chicago,  etc.,  R. 
Co..  112  Mo.  A.  610.  87  SW  I;  Vaughn 
t.  Wabash  R.  Co.,  78  Mo.  A.  639. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Zlck- 
afoose, 39  Okl.  302.  135  P  406. 

S.  C. — Geraty  v.  Atlantic  Coast 
Line  R.  Co..  81  S.  C.  367,  62  SE  444. 

Vt. — Leavens  v.  American  Express 
Co.,  86  Vt.  342.  85  A  557,  AnnCas 
1915C  1188. 

Va. — Adams  Express  Co.  v.  Allen- 
dale Farm.  116  Va.  1,  81  SE  42. 

Eng. — Lord  v.  Midland  R.  Co.,  L.  R. 
2  C.  P.  339;  Duckham  v.  Great  West- 
ern R  Co..  80  L.  T.  Rep.  N.  S.  774. 
I         Ont. — Brodie  v.  Northern  R.  Co.,  6 
!      Ont  180. 

[a]  Bole  applied. — (1)  The  carrier 
may  stipulate  against  liability  for 
any  delay  occasioned  by  want  of  op- 
portunity to  forward  goods  beyond 
places  where  the  carrier  had  sta- 
i  tlons.  Brodie  v.  Northern  R.  Co.,  6 
Ont.  180.  (2)  A  stipulation  that  the 
carrier  should  not  be  liable  for  delay 
by  reason  of  strikes  Is  just,  reason- 
able, and  not  inconsistent  with  public 
policy.  Leavens  v.  American  Express 
Co.,  86  Vt.  842,  85  A  557.  AnnCas 
1916C  1188  and  note.  (3)  A  pro- 
vision whereby  the  carrier  Is  not 
bound  to  deliver  cattle  at  destination 
at  any  particular  hour,  or  in  season 
for  any  particular  market  Is  a  rea- 
sonable and  valid  one.  Fulbrlght  v. 
Wabash  R.  Co.,  118  Mo.  A.  482,  94 
SW  992;  Smith  v.  Chicago,  etc.,  R. 
I  Co..  112  Mo.  A.  610,  87  SW  9;  St. 
Louis,  etc,  R.  Co.  v.  Zlckafoose,  39 
Okl.  302,  135  P  406.  (4)  A  condition 
In  a  shipping  contract  that  the  com- 
pany will  not  be  responsible  for  any 
damage  to  any  meat  on  the  ground 
of  loss  of  market,  provided  the  same 
is  delivered  within  a  reasonable  time 
after  the  arrival  thereof  at  the  sta- 
tion from  whence  delivery  is  to  be 
made,  is  reasonable.  Lord  v.  Mid- 
landR.  Co.,  L.  R  2  C.  P.  339.  (5)  A 
special  contract  for  the  carriage  of 
cattle,  providing  that  all  damages 
caused  by  delays  should  be  compen- 
sated by  the  repayment  to  the  shipper 
of  sums  expended  by  him  for  food 
and  water  for  the  cattle,  and  sup- 
ported by  a  reduced  rate,  is  valid, 
and  enforceable  In  an  action  against 
the  carrier,  where  it  appeared  that 
the  delays  were  not  occasioned  by  the 
carrier's  negligence.  Vaughn  v.  Wa- 
bash R  Co.,  78  Mo.  A.  639.  (6)  A 
stipulation  that  the  carrier  shall  not 
be  responsible  for  any  delay  caused 


by  storm,  failure  of  machinery  or 
cars,  or  from  obstructions  of  track 
from  any  cause,  or  any  Injury  caused 
by  fire  from  any  cause  whatever.  Is 
valid.  St.  Louis,  etc.,  R.  Co.  v.  Zlck- 
afoose, 39  Okl.  302,  136  P  406. 

78.  Hunt  v.  St.  Louis,  etc,  R.  Co., 
187  Mo.  A.  639.  173  SW  61:  St.  Louis, 
etc.,  R.  Co.  v.  Zlckafoose,  89  Okl.  302, 
135  P  406. 

73.  See  supra  I  194. 

74.  U.  8. — Ormsby  v.  Union  Pac. 
R  Co.,  4  Fed.  706,  2  McCrary  48. 

Cal. — Pierce  v.  Southern  Pac.  Co., 
120  Cal.  166.  47  P  874,  52  P  302,  40 
LRA  360. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Dit- 
mars.  3  Kan.  A.  459.  43  P  833. 

Mich. — Slsson  v.  Cleveland,  etc,  R. 
Co.,  14  Mich.  489,  90  AmD  252. 

Mo. — Smith  v.  Chicago,  etc.,  R.  Co., 
112  Mo.  A.  610,  87  SW9;  Leonard  v. 
Chicago,  etc.,  R.  Co.,  54  Mo.  A.  293. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  29  Mont.  297.  72  P  642. 

N.  C. — Branch  v.  Wilmington,  etc, 
R.  Co.,  88  N.  C.  673. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Cox, 
Peery,  40  Okl.  258,  188  P  144;  St. 
Louis,  etc.,  R.  Co.  v.  Zlckafoose,  39 
Okl.   302,  136  P  406. 

[a]  Oooda  to  be  shipped  "at  the 
oonvenlenoe"  of  tit*  oarrler. — A  stip- 
ulation in  the  contract  of  shipment 
that  merchandise  will  be  shipped  "at 
the  convenience  of  the  company"  will 
not  protect  It  from  liability  for  an 
unreasonable  delay.  It  would  be 
against  public  policy  to  allow  car- 
riers to  free  themselves  from  their 
common-law  obligation  to  ship  In  a 
reasonable  time  by  stipulation  that 
they  should  consult  their  own  con- 
venience about  the  time  of  carriage 
of  goods  intrusted  to  their  custody 
for  that  purpose.  Branch  v.  Wil- 
mington, etc.,  R.  Co.,  88  N.  C.  573. 

75.  New  York,  etc.,  R.  Co.  v.  Pen- 
insula Produce  Exch.,  122  Md.  215,  89 
A  433.      • 

TO.  Nelson  v.  Great  Northern  R. 
Co.,  28  Mont.  297,  72  P  642. 

77.  Hamilton  v.  Wabash  R.  Co.,  80 
Mo.  A.  597  (holding  that,  where  a 
written  contract  for  shipment  of 
stock,  containing  a  provision  against 
liability  of  the  carrier  for  delay,  was 
entered  into  on  a  false  representa- 
tion by  the  carrier's  agent  that  the 
train  on  which  live  stock  was  shipped 
had  time  to  reach  a  certain  point  be- 
fore departure  of  a  live  stock  train 
ogi  which  the  stock  was  intended  to 
be  forwarded  to  market,  such  pro- 
vision did  not  preclude  a  recovery  by 
the  shipper  for  delays  caused  by  neg- 
ligence of  the  carrier). 

78.  Geraty  v.  Atlantic  Coast  Line 
R.  Co.,  81  S.  C.  367,  62  SE  444. 

79.  Parker  v.  Atlantic  Coast  Line 
R.  Co..  131  N.  C.  827,  43  SE  1006,  133 
N.  C.  336,  45  SE  658,  63  LRA  827. 

80.  Allam  v.  Pennsylvania  R.  Co., 
183  Pa.  174,  38  A  709.  39  LRA  535 
(where  it  was  held  that,  under  a  con- 


tract of  this  nature,  It  was  not  neg- 
ligence for  the  carrier  to  deliver  the 
goods  on  the  platform  during  the 
rain). 

81.    See  also  supra  i  223. 

BxempttoB  from  damage*  oootuv 
Xing'  prior  to  mating  contract  see 
Infra  J  238. 

88.  Ark. — Missouri,  etc.,  R.  Co.  v.' 
Sneed,  85  Ark.  293.  107  SW  1182; 
St.  Louis,  etc.,  R.  Co.  v.  Burgin,  83 
Ark.   602,   104   SW   161. 

Colo. — Colorado,  etc,  R.  Co.  v. 
Brenlman,  22  Colo.  A.  1,  126  P  855. 

Mo. — Vivlon  v.  Chicago,  etc,  R. 
Co.,  172  Mo.  A.  352.   167   SW  971. 

N.  Y. — Clark  v.  Ulster,  etc.,  R.  Co., 
189  N.  Y.  93,  81  NE  766,  12*  AmSR 
848,   13   LRANS   164,   12  AnnCas   883. 

Okl. — St.  Louis,  etc.  R.  Co.  v. 
Walker.  37  Okl.  784.  133  P  186.  41 
Okl.  382,   138   P   144. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Stlnson, 
(Civ.  A.)   181   SW  626. 

[a]     Applications  0f  the  rule.— (1) 

Where,  after,  a  carrier  has  breached 
its  verbal  contract  to  furnish  cars 
for  the  transportation  of  cattle,  the 
shipper,  without  any  additional  con- 
sideration, signs  a  bill  of  lading  the 
terms  of  which  he  does  not  read  or 
understand,  waiving  any  claims  for 
failure  to  provide  cars  in  time,  the 
stipulation  is  not  binding  on  the  ship- 
per. Pecos,  etc.,  R  Co.  v.  Stinson, 
(Tex.  Civ.  A.)  181  SW  626.  (2)  A 
stipulation  in  a  bill  of  lading,  that 
the  shipper  waives  all  causes  of  ac- 
tion that  may  have  accrued  to  him 
by  reason  of  any  representation  made 
to  him  prior  to  the  execution  of  the 
bill  of  lading,  and  that  all  such  prior 
representations  are  merged  in  the 
contract,  does  not  operate  to  release 
a  claim  arising  under  a  prior  inde- 
pendent contract  terminated  by  the 
parties.  Vivlon  v.  Chicago,  etc.,  R. 
Co.,  172  Mo.  A.  862.  167  SW  971. 

83.  St.  Louis,  etc,  R  Co.  v. 
Pearce.  82  Ark.  239,  101  SW  763. 

84.  St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  339,  101  SW  768. 

fa]  ■aOctenoy  of  consideration^— 
(1)  The  furnishing  of  cars  to  a  ship- 
per on  terms  the  same  as  those  given 
td  other  shippers  constitutes  no  con- 
sideration for  a  release  of  damages 
sustained  by  a  prior  breach  of  the 
carrier's  common-law  duty  to  fur- 
nish cars  on  request.  Here  is  no 
separate  consideration,  because  the 
carrier  merely  contracted  to  do  what 
it  is  at  law  bound  to  do.  St.  Louis, 
etc.,  R.  Co.  v.  Pearce,  82  Ark.  339,  101 
SW  763.  (2)  That  a  carrier  of  live 
stock  furnished  free  transportation 
to  the  shipper  as  a  caretaker  is  not 
a  consideration  rendering  binding  a 
contract  contained  in  a  subsequently 
signed  bill  of  lading  waiving  dam- 
ages for  failure  to  furnish  cars  as 
orally  agreed.  Pecos,  etc.,  R  Co.  v. 
Stinson,   (Tex.   Civ.   A.)   181   SW  626. 

88.    Stewart    v.    Chicago,    etc,    R. 
Co.,  172   Iowa  313,  151    NW  485. 
'igitized oy  VJ  VUV.J' 
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[$  226]  g.  Limiting  Liability  to  That  of  Ware- 
houseman.8* It  is  competent  for  the  -carrier  to  stip- 
ulate in  the  shipping  contract  that  it  will,  be  liable 
for  goods  only  as  warehouseman  after  their  arrival 
at  destination  if  not  removed  within  a  specified  time 
after  notice,87  and  in  case  of  failure  to  remove  with- 
in the  specified  time  the  carrier  is  liable  only  for  neg- 
ligence, bn  the  other  hand,  a  provision  for  termi- 
nating the  carrier's  liability  as  such  immediately  on 
the  arrival  of  the  shipment  at  its '  destination  is 
subject  to  the  requirement  which  the  law,  from  pub- 
lic policy,  injects  into  the  agreement,  that  the  re- 
sponsibility of  the  common  carrier,  as  such,  shall 
continue  until  a  reasonable  time  and  opportunity 
has  been  allowed  the  consignee  for  receiving  the 
goods.89  There  are  decisions,  however,  even  in 
jurisdictions  where  liability  of  the  carrier  as  such 
continues  until  there  has  been  a  reasonable  time  for 
removal  of  the  property,  which  hold  that  the  carrier 
may  stipulate  that  its  liability  as  such  shall  termi- 
nate and  its  liability  as  warehousman  begin  on  the 
arrival  of  the  property  at  its  destination,  provided 
there  is  a  consideration  for  the  contract.  So  it 
has  been  held  that  a  common  carrier  may  contract 
that  it  will  not  be  liable,  except  as  warehouseman, 
while  the  property  awaits  further  conveyance  by  a 
connecting  carrier;*1  and  that  an  express  company 
may  limit  its  liability  for  packages  received  to  be 
shipped  C.  0.  D.  to  that  of  warehouseman  while 
holding  the  packages  for  collection.*2 

[$  227]  h.  Exempting  Carrier  from  Liability 
as  Warehouseman.93  It  has  been  held  by  the  su- 
preme court  of  Canada  that  a  provision  in  a  bill 
'  of  lading  that  owners  shall  incur  all  risk  of  loss  of 
goods  in  charge  of  the  company  as  warehouseman 
is  a  reasonable  one.94  And  it  has  been  held  simi- 
larly by  the  supreme  court  of  Newfoundland  that 
notice  of  arrival  of  the  goods  to  consignees  contain- 
ing a  clause  that  the  goods  will  be  "at  owner's 
risk ' '  while  stored  is  valid.95 

[$  228]  i.  Limiting  Liability  to  That  of  For- 
warder.96 A  common  carrier  cannot  divest  itself 
of  its  obligation  as  such  and  by  stipulation  in  a 
contract  of  shipment  change  its  liability  to  that 

86.  Nature  and  extent  of  earrlearti 
liability  aa  warehouseman  see  infra 
(S   346-348. 

87.  Southern  R.  Co.  v.  Preacott, 
240  U.  S.  632,  36  SCt  469;  Ruatad  v. 
Great  Northern  R.  Co.,  122  Minn.  4B3, 
142  NW  727;  Lyons  v.  New  York 
Cent.,  etc.,  R.  Co.,  136  App.  Div.  903, 
120  NTS   1132. 

88.  Southern  R.  Co.  v.  Preacott. 
240  U.  S.  632.  36  SCt  469;  Lyons  v. 
New  York  Cent.,  etc.,  R.  Co.,  136  App. 
Div.  903  mem.  120  NYS  1133  mem 
[alT  119  NYS  703]   (holding  that  it  is 

fiermlasible  for  a  carrier  to  stipulate 
n  the  bill  of  lading  that  notice  of 
the  arrival  of  the  goods  be  sent  to  a 
third  person,  and  to  provide  that,  if 
the  property  was  not  removed  on 
presentation  of  the  bill  of  lading  by 
such  third  person  within  a  designated 
time  after  notice,  the  carrier  would 
be   liable   only   as   warehouseman). 

89.  Tallassee  Falls  Mfg.  Co.  v. 
Western  R.  Co.,  128  Ala.  167,  29  S  203. 

90.  Scott  County  Milling  Co.  v. 
St  Louis,  etc.,  R.  Co.,  127  Mo.  A.  80, 
104   SW  924. 

91.  Washburn-Crosby  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  180  Mass.  252,  62  NE 
590. 

92.  Pacific  Express  Co.  v.  Wallace, 
60  Ark.  100,  29  SW  32. 

93.  Nature  and  extent  of  carrier's 
liability  aa  warehouseman  see  infra 
58   346-348. 

94.  Lake  Erie.  etc..  R.  Co.  v.  Sales, 
26  Can.  S.  C.  663,  681  (where  the 
court  said:     "It  is  very  natural  that 


of  a  forwarder  only.*7  Where  the  law  has  affixed  to  a 
company,  the  status  of  common  carrier,  this  status 
is  not  affected  by  an  agreement  of  the  parties  that 
they  are  not  carriers  but  only  forwarders.98 

[§  229]  j.  Limitation  of  Liability  for  Injuriei 
to  Perishable  Goods  by  Heat.  A  contract  exempt- 
ing the  carrier  from  liability  for  damages  to  perish- 
able goods  caused  by  heat  is  not  unreasonable  nor 
against  public  policy  and  will  protect  the  carrier 
from  liability  for  loss  so  caused,  provided  the  car- 
rier is  itself  free  from  negligence.*9 

[$  230]  k.  Limiting  Liability  for  Goods  Not 
Sealed  and  Marked,  or  Not  Packed  According  to 
Requirements.  A  stipulation  in  a  receipt  relieving 
a  carrier  from  liability  for  loss  of  money,  jewelry, 
etc.,  unless  separately  packed,  sealed,  and  marked 
as  such,  and  so  described,  is  an  attempt  to  limit 
the  common-law  liability  of  the  carrier  and  in  con- 
travention of  a  statute  forbidding  common  carriers 
to  limit  their  common-law  liability  by  inserting 
exceptions  in  the  bill  of  lading  or  memorandum 
given  on  receipt  of  the  goods  for  transportation,  or 
in  any  manner  whatever,  and  declaring  void  any 
stipulation  made  in  contravention  of  such  statute.1 
But  where  goods  shipped  are  peculiarly  susceptible 
to  injury  unless  protected  by  packing,  the  carrier 
may  properly  limit  its  liability  by  a  clause  in  the 
shipping  contract  exempting  it  from  liability  for 
loss  of  or  damage  to,  or  for  delay  in  delivery  of, 
the  goods  resulting  from  their  not  being  properly 
protected  by  packing.2 

[i  231]  L  Requiring  Shipper  to  Insure.  A 
method  sometimes  resorted  to  for  the  purpose  of 
avoiding  liability  for  negligence,  is  that  of  requiring 
the  shipper  to  take  insurance  upon  the  property  as 
against  loss.  It  is  true  that  a  contract  of  insurance 
taken  by  the  carrier  on  goods  in  its  custody  will 
be  valid,  and  under  it  the  carrier  may  recover 
against  an  insurance  company  for  loss  due  to  negli- 
gence,3 and  a  stipulation  in  the  bill  of  lading  by 
which  the  carrier  shall  have  the  advantage  of  any 
insurance  held  by  the  shipper  will  be  valid  and 
will  cut  off  any  right  of  subrogation  on  the  part  of 
the  insurance  company  to  the  claim  of  the  shipper 


railway  carriers,  whose  proper  busi- 
ness is  not  that  of  warehousemen 
and  who  only  undertake  that  busi- 
ness as  it  were  of  necessity  and  for 
the  convenience  of  the  plaintiffs,  al- 
though for  reward,  should  limit  their 
liability  as  to  goods  so  left  In  their 
possession  by  a  condition  of  this 
nature"). 

95.  Anderson  v.  Reid,  8  New- 
foundl.  372,  377  (where  the  court 
said;  "The  effect  of  the  condition  is 
to  give  notice  to  the  plaintiffs  that 
if  they  suffer  their  goods  to  remain 
at  the  railway  premises  they  do  ao 
at  their  own  risk,  and  If  they  do  not 
take  the  precaution  of  covering  them 
with  insurance  against  fire,  they 
must,  In  the  event  of  their  being 
damaged  or  destroyed,  put  up  with 
the  loss"). 

96.  See  also  infra  {  870. 

97.  Cal. — Hooper  v.  Wells.  27  Cal. 
11,  85  AmD  211. 

D.  C. — Gait  v.  Adams  Express  Co.. 
8  D.  C.  124,  48  AmR  742. 

Kan. — Kallman  v.  U.  S.  Express 
Co.,  3   Kan.   205.  » 

Minn. — Chrlstenson  v.  American 
Express  Co..  15  Minn.  270,  2  AmR 
122. 

,Okl. — Missouri,  etc.,  R.  Co.  v. 
French,  152  P  691. 

98.  Gait  V.  Adams  Express  Co., 
11  D.  C.   124,  48  AmR  742. 

99.  Mlttenthal  v.  Michigan  Cent. 
R.  Co.,  176  111.  A.  77. 

[a]  Illustration. — A  bill  of  lading 
for     perishable     goods    contained    a 


clause  exempting  the  carrier  from 
"loss  or  damage  by  causes  beyond 
its  reasonable  control  .  .  .  or  by 
any  of  the  causes  incident  to  trans- 
portation, such  as  .  heating 
or  any  other  reason  not  di- 
rectly traceable  to  the  negligence  of 
its  servants.  The  goods  were  In- 
jured from  the  excessive  heat  of  a 
close  box  car  in  which  they  were 
carried.  There  was  evidence  that  at 
the  time  the  goods  were  delivered  to 
the  carrier  the  shipper  directed  one 
of  the  carrier's  clerks  to  place  them 
in  a  ventilated  car,  but  there  was  no 
evidence  that  defendant  agreed  to  do 
thia.  The  goods  in  question  were 
less  than  a  carload,  and  there  was  no 
evidence  of  a  custom  to  carry  such 
goods  when  less  than  a  carload  In 
ventilated  cars.  It  was  held  that  the 
carrier  was  not  liable  for  the  loss. 
Davenport  Co.  v.  Pennsylvania  R. 
Co.,  173  Pa.  398.  400,  34  A  69. 

1.  Head  v.  Pacific  Express  Co., 
(Tex.  Civ.  A.)    126  SW   682. 

9.  SutclifTe  v.  Great  Western  R. 
Co.,  [1910]  1  K.  B.  478,  18  AnnCas 
224  (cistern  fitted  with  projecting 
levers  of  a  fragile  character). 

3.  Phoenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312,  29  L.  ed. 
873;  Waters  v.  Merchants'  Louisville 
Ins.  Co.,  11  Pet.  (U.  S.)  213,  9  L.  ed. 
691;  Copeland  v.  New  England  Mar. 
Ins.  Co.,  2  Mete.  (Mass.)  432:  Walker 
v.  Maitland,  5  B.  &  Aid.  171,  7  ECL 
101.     See  also  infra  if  835.  836. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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against  the  carrier.4  But  to  require  as  a  condition 
of  acceptance  of  the  goods  that  the  shipper  shall 
insure  them  against  all  loss  is  to  throw  the  burden 
of  liability  for  the  carrier's  negligence  on  the  ship- 
per, and  such  a  contract  is  invalid.  But  it  has  been 
held  that  a  clause  exempting  the  carrier  from  lia- 
bility for  any  damage  capable  of  being  covered  by 
insurance  is  valid.* 

[4  232]  m.  Limitations  Placing  Burden  of  Prov- 
ing Negligence  on  Shipper.7  According  to  some 
decisions,  while  a  carrier  cannot  contract  against 
its  own  negligence,  it  may  by  special  contract  place 
the  burden  of  proving  negligence  on  its  part  on  the 
shipper."  However,  the  principle  involved  in  these 
decisions  has  not  met  universal  acceptance.  In  one 
decision  it  was  held  that  a  stipulation  against  the 
presumption  of  negligence  which  would  arise  from 
proof  of  certain  facts  and  prescribing  the  character 
of  proof  necessary  to  fix  liability  for  loss  of  the 
goods  on  the  carrier  is  unreasonable  as  an  abroga- 
tion of  the  rules  of  evidence,  and  will  not  be  en- 
forced.* And  in  another  decision  it  was  held  that 
a  stipulation  in  regard  to  the  amount  of  proof  re- 
quired in  order  to  fix  the  carrier's  liability  is 
invalid.10 


[$  233]  n.  Limiting  Liability  for  Mental  Anguish. 
While  it  is  well  settled  that  the  Carmack  amend- 
ment does  not  prohibit  the  carrier  from  limiting  its 
liability  for  loss  or  damage  to  the  property 
shipped,11  a  carrier  cannot  limit  its  liability  for 
special  damages  by  reason  of  mental  anguish  sus- 
tained by  plaintiff  by  reason  of  defendant's  delay 
in  delivery.12 

[$  234]  8.  Construction  of  Contracts  Limiting 
Liability — a.  General  Rules  of  Construction.  Must 
be,/ unambiguous.  A  contract  relied  on  as  limiting 
the  carrier's  common-law  liability  must  be  unequivo- 
cal and  unambiguous,13  leaving  nothing  to  implica- 
tion or  inference,1*  and  not  open  to  any  reasonable 
doubt  as  to  the  intention  of  the  parties.1" 

Construed  strictly  against  carrier.  As  restric- 
tions of  the  carrier's  liability  in  receipts  or  bills 
of  lading,  drawn  up  and  executed  by  it,  are  for  its 
benefit  and  are  interposed  for  the  purpose  of  escap- 
ing a  liability  which  would  otherwise  be  imposed 
by  law,  they  are  to  be  strictly  construed  as  against 
the  carrier  and  in  favor  of  the  shipper,1*  although 
as  has1  been  said:  "They  ought  not  to  be  wholly 
frittered  away  by  an  adherence  to  the  letter  of  the 


4.  Wager  v.  Providence  Ins.  Co., 
150  U.  S.  99,  14  SCt  66,  37  L.  ed. 
101J;  Phoenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co..  117  U.  S.  812.  6  SCt  760. 
1176,  29  L.  ed.  873;  Jackson  Co.  v. 
Boylston  Mut,  Ins.  Co.,  139  Mass. 
508,  2  NE  108,  62  AmR  728;  Roos  V. 
Philadelphia,  etc.,  R.  Co.,  199  Pa,  378, 
49  A  344.     See  Infra  IS   836.  836. 

5.  The  Hadji.  16  Fed.  861  [aft  20 
Fed.  8751;  Wlllock  v.  Pennsylvania 
R.  Co..  166  Pa.  184,  30  A  948,  45  Am 
SR  674,   27  LRA  228. 

[a]  Countermanding  insurance*— 
Consignors  by  their  own  shipping 
bill  agreed  to  insure  the  goods  to  be 
shipped,  the  railroad  company  being 
subrogated  to  consignors  rights  in 
case  of  loss,  and  a  condition  of  the 
bill  of  lading  given  by  the  railroad 
company,  on  the  shipment  of  goods, 
required  the  consignor  to  effect  an 
insurance  thereon,  of  which,  In  case 
of  loss  or  damage,  the  company  were 
to  have  the  benefit.  The  consignors 
insured  the  goods,  but  afterward 
countermanded  the  insurance.  It  was 
held  that  the  bill  of  lading  super- 
seded the  shipping  bill  ana  formed 
the  contract  between  the  parties,  and 
that  the  railroad  company,  under 
Dominion  Railway  Act  I  246,  was 
precluded  from  setting  up  the  breach 
of  such  condition  as  a  ground  for 
relief  from  liability,  where  the  dam- 
age to  the  goods  had  been  occasioned 
through  negligence.  St.  Mary's 
Creamery  Co.  v.  Grand  Trunk  R.  Co., 

5  Ont.   L.  742,  2  OntWR  328. 

6.  The  Titanla,  19  Fed.  101. 

7.  Borden  of  proof  of  negligence 
see  generally  Infra  {  580. 

8.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  6  How.  (IT.  S.)  344, 
12  L.  ed.  466;  Merchants',  etc., 
Transp.  Co.  v.  Eichberg.  109  Md.  211, 
71  A  993,  130  AmSR  524;  Bankard  v. 
Baltimore,   etc.,   R.   Co.,   34    Md.    197, 

6  AmR  321. 

9.  Southern  Pac.  Co.  v.  Philllpson, 
(Tex.  Civ.  A.)  89  SW  968.  ' 

10.  Cox  v.  Central  Vermont  R.  Co., 
170  Mass.  129,  49  NE  97  (where  it 
was  said  that,  the  effect  of  such  a 
provision  would  be  to  relieve  the  car- 
rier absolutely  from  liability  for  loss, 
although  resulting  from  Its  own 
negligence  or  that  of  its  servants  or 
agents). 

11.  See  supra  SI  172,  220. 

12.  Byers  v.  Southern  Express 
Co..  165  N.  C.  642,  81  SE  741  (con- 
struing Hepburn  Act  and  Carmack 
amendirent). 

IS.  U.  S. — North  Pennsylvania  ft. 
Co.  v.  Commercial  Nat.  Bank.  123  XT. 
S.  727.  8  SCt  266,  31  L.  ed.  287;  New 
Jersey  Steam  Nav.  Co.  v.  Merchants' 
Bank,  6  How.  344.  12  L.  ed.  465. 


Il- 


eal.— Hooper  v.  Wells,  27  Cal 
85   AmD   211. 

Del. — Carpenter  v.  Baltimore,  etc., 
R  Co.,  22  Del.  15,  64  A  252. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  69  Fla.  130,  52  S  377,  20 
AnnCas  1047. 

Ind. — Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73.  21  NE  340.  16  AmSR 
316,  7  LRA  214;  Rosenfeld  v.  Peoria, 
etc.,  R.  Co.,  108  Ind.  121,  2  NE  344,  63 
AmR  500;  Adams  Express  Co.  v. 
Camahan.  29  Ind.  A.  606,  63  NE  245, 
64  NE  647,  94  AmSR  279. 

Mo. — Wilcox  v.  Chicago,  Great 
Western  R.  Co.,  136  Mo.  A.  193,  115 
SW  1061. 

N.  J. — Russell  v.  Erie  R.  Co.,  70  N. 
J.  L.  808,  812,  69  A  150,  67  LRA  433, 
1  AnnCas  672  [clt  Cycl;  Taylor  v. 
Pennsylvania  R.  Co.,  8  N.  J.  L.  J.  149. 

N.  Y, — Hoye  v.  Pennsylvania  R. 
Co.,  191  N.  Y.  101,  83  NE  586,  17 
LRANS  641,  14  AnnCas  414;  Edsall 
v.  Camden,  etc.,  R.  Co.,  60  N.  T.  661. 

Eng.— Phillips  v.  Clark,  2  C.  B. 
N.  S.  166,  89  ECL  166,  HO  Reprint 
372. 

Can. — Trainor  v.  Black  Diamond 
SS.  Co.,  16  Can.  156. 

Ont. — Allen  v.  Canadian  Pac.  R. 
Co.,  21  Ont.   L.   416. 

[a]  Xf  the  special  agreement  Is  In 
writing,  "it  must  be  expressed  In 
such  manner  and  form  as  to  be  un- 
derstood by  a  person  of  average  in- 
telligence; or  If  not  so  expressed,  it 
must  be  shown  to  have  been  ex- 
plained to  the  person  to  be  bound, 
unless  such  person  himself  had  such 
knowledge  of  the  subject  as  would 
enable  him  to  understand  the  mean- 
ing of  the  writing."  Carpenter  v. 
Baltimore,  etc.,  R.  Co.,  22  Del.  15,  20, 
64  A  252. 

14.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  69  Fla.  130.  52  S  377,  20 
AnnCas  1047;  Jennings  v.  Grand 
Trunk  R.  Co.,  127  N.  f.  438,  28  NE 
394 

16.  Trainor  v.  Black  Diamond  SS. 
Co.,  16  Can.  S.  C.  166. 

16.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Reiss,  183  U.  S.  621,  22  SCt  253,  46 
L.  ed.  368;  The  Queen  of  Pacific,  180 
U.  S.  49,  21  SCt  278.  45  L.  ed.  419; 
Fairbank  v.  Cincinnati,  etc.,  R.  Co., 
81  Fed.  289.  26  CCA  402;  Menzell  v. 
Chicago,  etc.,  R.  Co.,  17  F.  Cas.  No. 
9.429,  1  Dill.  531. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Broda,  190  Ala.  266,  67  S  437;  St. 
Louis,  etc..  R.  Co.  v.  Cavender,  170 
Ala.  601,  54  S  54;  Central  of  Georgia 
R.  Co.  v.  Merrill,  163  Ala.  277.  45  S 
628;  Louisville,  etc..  R.  Co.  v.  Touart. 
97  Ala.  514.  11  S  756:  Alabama  Great 
Southern  R.  Co.  v.  Thomas,  89  Ala. 
294.  7  S  762,  18  AmSR  119. 


Ark. — Little  Rock,  etc,  R.  Co.  v. 
Talbot,  39  Ark.  523. 

Cal. — Pierce  v.  Southern  Pac.  R. 
Co.,  120  Cal.  166,  47  P  874,  62  P  302, 
40  LRA  360;  Hooper  v.  Wells,  27  Cal. 
11,  85  AmD  211;  Jolly  v.  Atchison, 
etc.,  R.  Co.,  21  Cal.  A.  368.  131  P  1067. 

Colo. — Estes  v.  Denver,  etc.,  R.  Co., 
49  Colo.  378,  113  P  1005. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  69  Fla.  130,  62  S  377,  20 
AnnCas  1047. 

111. — Chicago,  etc.,  R.  Co.  v.  Davis, 
159  111.  53,  42  NE  382,  50  AmSR  143. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.  121,  2  NE  344,  63  AmR 
600;  St.  Louis,  etc.,  R.  Co.  v.  Smuck, 
49  Ind.  302;  Adams  Express  Co.  v. 
Camahan,  29  Ind.  A.  606,  63  NE  245, 
64  NE  647.  94  AmSR  279  (holding, 
however,  that  evidence  and  findings 
in  cases  involving  the  construction  of 
such  contracts  are  not  measured  by 
any  different  rules  than  in  cases  to 
which  carriers  are  not  parties). 

Iowa. — Whicher  v.  The  Ewing,  21 
Iowa  240. 

Ky. — Ireland  v.  Mobile,  etc.,  R.  Co., 
105  Ky.  400,  49  SW  188,  453,  20  KyL 
1586. 

Miss. — Yaioo,  etc.,  R.  Co.  v.  Bent, 
94  Miss.  681,  47  S  805,  22  LRANS 
821;  Lasky  v.  Southern  Express  Co., 
92   Miss.   268,   45   S   869. 

Mo. — Richardson  v.  Chicago,  etc., 
R.  Co.,  149  Mo.  311,  50  SW  782;  E.  O. 
Stanard  Milling  Co.  v.  White  Line 
Cent.  Transit  Co.,  122  Mo.  258,  26  SW 
704. 

N.  H. — Barter  v.  Wheeler,  49  N.  H. 
9,  6  AmR  434. 

N.  J.— Russell  v.  Erie  R.  Co..  70  N. 
J.  L.  808.  69  A  160,  67  LRA  433.  1 
AnnCas  672;  Ashmore  v.  Pennsyl- 
vania Towing,  etc.,  Co.,  28  N.  J.  L. 
180. 

N.  Y. — Security  Trust  Co.  v.  Wells, 
178  N.  Y.  620,  70  NE  1109  ~[aff 
81  App.  Dlv.  426,  80  NYS  830];  Jen- 
nings v.  Grand  Trunk  R.  Co.,  127  N. 
Y.  438,  28  NE  394;  Myriard  v.  Syra- 
cuse, etc..  R.  Co.,  71  N.  Y.  180,  27 
AmR  28;  Edsall  v.  Camden,  etc.,  R. 
etc.,  Co.,  60  N.  Y.  661;  Carleton  v. 
Union  Transfer,  etc.,  Co.,  137  App. 
Div.  225.  121  NYS  997;  Galloway  v. 
Erie  R.  Co.,  116  App.  Div.  777,  102 
NYS  25  [aft  192  N.  Y.  545  mem,  84 
NE  1113  irem];  Galloway  v.  Erie  R. 
Co.,  107  App.  Dlv.  210,  95  NYS  17.  17 
NYAnnCas  209;  Alexander  v.  Greene, 
7  Hilt.  633. 

N.  C. — Parker  v.  Atlantic  Coast 
Line  R.  Co..  131  N.  C.  827,  43  SE 
1005,  133  N.  C.  335,  45  SE  658.  63  LRA 
827;  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  R.  Co..  128  N.  C.  280.  38  SE 
894.  83  AmSR  675;  Wood  v.  Southern 
RCO.,118N.C.105«,24SE704. 
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contract  in  obvious  disregard  of  its  intent  and 
spirit."" 

The  rale  of  ejusdem  generis  applies,  so  that  where 
the  contract  stipulates  against  liability  for  losses 
resulting  from  certain  specified  causes '  and  this 
specification  is  followed  by  more  general  words  of 
exemption,  the  latter  are  to  be  construed  as  em- 
bracing only  such  causes  as  are  ejusdem  generis 
with  those  specifically  named,  where  the  contrary 
is  not  made  clearly  to  appear.18 

Interpretation  rendering  it  valid  where  possible. 
The  contract  should  be  so  construed  as  (o  renderxit 
valid  where  such  a  construction  is  reasonably  pos- 
sible, and  is  not  to  be  taken  as  providing  for  illegal 
exemptions  from  liability,  except  where  its  pro- 
visions permit  of  no  other  construction.19 

Where  there  are  two  contracts  limiting  the  car- 
rier's liability,  be  is  bound  by  the  one  which  is  least 
beneficial  to  himself;20  and  a  provision  in  one  of 


two  contracts  of  shipment  signed  by  the  shipper 
to  the  effect  that  any  question  arising  under  it 
shall  be  determined  by  the  law  of  a  certain  state 
does  not  govern  in  the  construction  of  the  other 
contract." 

[$  235]  b.  Specific  Applications  of  Rules— (1) 
Negligence.  A  contract  containing  valid  limitations 
of  the  carrier's  common-law  liability  will  not  be 
construed  so  as  to  protect  the  carrier  from  the  eon- 
sequences  of  its  own  negligence,  orthat  of  its  agents 
or  servants.22  This  principle  has  been  applied  in  a 
great  number  of  decisions  and  on  widely  varying 
states  of  facts. 

Fire.  A  contract  exempting  the  carrier  from  lia- 
bility for  loss  by  fire,  although  in  general  valid,  will 
not  exempt  it  from  loss  by  fire  due  to  the  failure 
to  use  ordinary  diligence  and  care  in  protecting  the 
goods  intrusted  to  it.2* 

Owner's  risk.    A  stipulation  that  the  goods  are 


N.  D. — Welch  v.  Northern  Pac  R. 
Co.,  14  N.  D.  19,  103  NW  396. 

Pa. — Atwood  v.  Reliance  Transp. 
Co.,  9  "Watte  87,  34  AmD  503. 

3.  C. — GUUland  v.  Southern  R.  Co., 
86  S.  C.  26,  67  SE  20,  137  AmSR  861, 
27  LRANS  1106;  Porter  v.  Southern 
Express  Co.,  4  S.  C.  135,  16  AmR  762. 

Tenn. — Deming  v.  Merchants'  Cot- 
ton-Press, etc.,  Co.,  90  Tenn.  306,  17 
SW  89,  13  LRA  618. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Evans- 
Snlder-Buel  Co..  42  Tex.  Civ.  A.  60, 
93  SW  1024  [aflf  100  Tex.  190,  97  SW 
4661. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Har- 
man,  104  Va.  601,  62  BE  368. 

Wis. — Cream  City  R.  Co.  v.  Chicago, 
etc.,  R.  Co.,  63  Wis.  93,  23  NW  425, 
53  AmR  267:  Black  v.  Goodrich 
Transp.  Co.,  66  Wis.  319,  13  NW  244, 
42  AmR  713. 

Eng\ — Norman  v.  Binnington,  25  Q. 
B.  D.  475;  Burton  v.  English,  12  Q.  B. 
D.  218,  24  ERC  491;  Taylor  v.  Llver- 

rool,  etc,   Steam   Co.,   L.   R.   9   Q.  ,B. 
46,  24   ERC  352;   Robinson  v.   Great 
Western  R.  Co.,  1  Harr.  &  R.  97. 

Can. — Glengoll  SS.  Co.  v.  Pilking- 
ton,  28  Can.  S.  C.  146;  Tralnor  v. 
Black  Diamond  SS.  Co.,  16  Can.  S.  C. 
156.  _ 

Man. — Henry  v.  Canadian  Pac.  R. 
Co.,  1  Man.  210. 

[a]  Reasons  for  rule, — (1)  "The 
bill  of  lading  itself  la  an  elaborate 
document,  bearing  on  its  face  evi- 
dences of  care  and  deliberation  In  the 
formation  of  the  conditions  of  the 
liability  of  the  companies  issuing  it. 
The  language  Is  chosen  by  the  com- 
panies for  the  purpose,  among  others, 
of  limiting  and  diminishing  their 
common  law  liabilities,  and  If  there 
be  any  doubt  arising  from  the  lan- 
guage used  as  to  Its  proper  meaning 
or  construction,  the  words  should  be 
construed  most  strongly  against  the 
companies,  because  their  officers  or 
agents  prepared  the  Instrument,  and 
as  the  court  is  to  Interpret  such  lan- 
guage, it  is,  as  stated  by  Mr.  Justice 
Harlan,  in  delivering  the  opinion  of 
the  court  In  Kansas  City  First  Nat. 
Bank  v.  Hartford  F.  Ins.  Co.,  95  U.  S. 
678,  679,  24  L.  ed.  663,  'both  reason- 
able' and  just  that  its  own  words 
should  be  construed  most  strongly 
against  Itself.'  To  the  same  effect  is 
The  Queen  of  the  Pacific,  180  U.  S. 
49,  52,  21  SCt  278,  45  L.  ed.  419.  and 
London  Assur.  Co.  v.  Companhla  de 
Moagens  do  Barrelro,  167  U.  S.  149, 
159,  17  SCt  785,  42  L.  ed.  118."  Per 
Mr.  Justice  Peckham,  in  Texas,  etc.. 
R.  Co.  v.  Relss,  183  U.  S.  621,  626,  22 
SCt  253,  46  L.  ed.  368.  (2)  "From  the 
quasi  public  character  of  their  busi- 
ness, and  the  duties  they  owe  to  the 
public,  contracts  between  carriers 
and  shippers  have  always  been  sub- 
ject to  the  closest  scrutiny  of  the 
courts,  with  a  jealous  endeavor  to 
guard  the  rights  of  the  weak.  Igno- 
rant, or  Inexperienced.  For  this  rea- 
son, they  are  not  to  be  construed  by 


the  ordinary  legal  rules  which  gov- 
ern private  contracts,  but  with  due 
regard  for  the  relative  positions  of 
shipper  and  carrier,  and  the  common- 
law  and  statutory  duties  of  the  lat- 
ter." Inman  v.  Seaboard  Air  Line 
R.  Co.,  169  Fed.  960,  967.  (8)  "It 
Is  the  law  based  on  grounds  of 
public  policy  and  the  relative  posi- 
tion of  the  parties  that  an  exception 
Inserted  in  a  contract  limiting  the 
common  law  liability  of  a  common 
carrier  should  be  strictly  construed 
against  them."  Louisville,  etc.  R. 
Co.  v.  Touart,  97  Ala.  614,  516,  11  S 
756. 

lb]  Wnere  there  are  two  Incon- 
sistent provisions  In  a  contract,  the 
law  will  favor  that  which  tends  the 
least  to  diminish  the  carrier's  com- 
mon-law liability.  American  Roofing 
Co.  v.  Memphis,  etc..  R.  Co.,  8  Oh. 
S&CP  490,  6  OhNP  146. 

fc]  Umltattons  of  rule. — This 
rule  has  no  reference  to  the  question 
of  when  the  liability  of  a  carrier 
ceases  by  delivery  of  the  property  to 
the  consignees,  but  merely  to  the 
question  of  the  extent  of  the  liability 
of  the  carrier  during  the  period  that 
he  is  acting  In  such  capacity.  Fad- 
dock  v.  Toledo,  etc.,  R.  Co..  21  Oh. 
Cir.  Ct.  626,  11  Oh.  Clr.  Dec  789. 

Applications  of  role  see  Infra  IS 
286-240. 

17.  Per  Mr.  Justice  Brown,  In  The 
Queen  of  Pacific,  180  U.  S.  49,  62, 
21  SCt  278,  45  L.  ed.  419. 

Ui.  Hawkins  v.  Great  Western  R 
Co.,  17  Mich.  57,  97  AmD  179;  Zimmer 
v.  New  York  Cent.,  etc.,  R.  Co.,  16 
NTS  631  [art  137  N.  Y.  460,  38  NE 
6421. 

19.  Ronan  v.  Midland  R.  Co.,  L.  R. 
14  Ir.   167. 

SO.  Munn  v.  Baker,  2  Stark.  266,  3 
ECL  899.  And  see  St.  Louis,  etc.,  R. 
Co.  v.  Smuck,  49  Ind.  302  (holding 
that,  where  the  carrier  has  pasted 
several  notices  stating  the  conditions 
on  which  it  will  transport,  and  has 
advertised  different  conditions  In 
handbills  spread  abroad,  it  will  be 
bound  by  the  conditions  which  hold 
It  more  nearly  to  its  common-law 
liability). 

91.  .  Brockway  v.  American  Express 
Co.,  Hi  Mass.  158,  50  NE  626  (bill 
of  lading  for  the  transportation  of 
animals  and  a  stipulation  as  to  the 
owner  accompanying  and  taking  care 
of  then-.). 

SS.  U.  S.— The  Colon,  6  F.  Cas.  No. 
3,023,  9  Ben.  354:  Dedekam  v.  Vose, 
7  F.  Cas.  No.  3,729,  3  Blatchf.  44. 

Ala. — Grey  v.  Mobile  Trade  Co.,  66 
Ala.  387,  28  AmR  729. 

Conn. — Welch  v.  Boston,  etc.,  R. 
Co.,  41  Conn.  383. 

Ga. — Georgia  Southern,  etc.,  R.  Co. 
v.  Johnson,  121  Ga.  231,  48  SE  807; 
Nlcoll  v.  East  Tennessee,  etc.,  R.  Co.. 
89  Ga.  260.  15  SE  309;  Central  of 
Georgia  R.  Co.  v.  Butler  Marble,  etc., 
Co.,  8  Ga.  A.  1.   68  SE  776. 

Minn.— Christenson     v.     American 


Express  Co.,  16  Minn.  270,  2  AmR  122. 

N.  Y. — Sherman  v.  Inman  SS.  Co., 
26  Hun  107. 

Pa. — Goldey  v.  Pennsylvania  R  Co.. 
30  Pa.  24  2,  72  AmD  703. 

See  also  supra  If  108,  201.  And 
see  cases  cited  more  specifically  in- 
fra this  section. 

[a]  "Bel— —ay— The  term  "re- 
leased" when  used  In  reference  to  a 
shipment  by  a  carrier  means  no  more 
than  that  the  carrier  Is  relieved  from 
loss  not  occasioned  by  its  negligence. 
Georgia  Southern,  etc.,  R.  Co.  v.  John- 
son. 121  Ga.  231,  48  SE  807;  Central 
of  Georgia  R.  Co.  v.  Butler  Marble, 
etc.,  Co.,  8  Ga.  A.  1,  68  SE  775. 

33.  u.  8. — New  jersey  Steam  Nav. 
Co.  v.  Boston  Merchants'  Bank.  6 
How.  844,  12  L.  ed.  466;  Liverpool, 
etc,  Ins.  Co.  v.  McNeill.  89  Fed.  131, 
32  CCA  173;  Scruggs  v.  Baltimore, 
etc,  R.  Co..  18  Fed.  318,  5  McCrary 
590;  Insurance  Co.  of  North  America 
v.  St.  Louis,  etc.,  R  Co.,  9  Fed.  811; 
Woodward  v.  Illinois  Cent  R.  Co..  30 
F.  Cas.  No.  18,006,  1  Bias.  403;  Wood- 
ward v.  Illinois  Cent.  R.  Co..  30  F. 
Cas.  No.  18,007,  1  Biss.  477. 

Ala. — Central  of  Georgia  B.  Co.  v. 
Burton,  165  Ala.  425,  428.  61  S  643 
[cit  Cyc]:  Grey  v.  Mobile  Trade  Co., 
65  Ala.  887,  28  AmR  729. 

Ark. — Arkansas  Southern  R.  Co.  v. 
Murphy,  83  Ark.  662,  103  SW  743; 
Little  Rock,  etc,  R.  Co.  v.  Talbot,  47 
Ark.  97,  44  SW  471. 

Conn. — Lawrence  v.  New  York,  etc, 
R.  Co.,  86  Conn.  68. 

Ga. — Berry  v.  Cooper,  28  Ga.  643. 

Ind.— Insurance  Co.  of  North 
America  v.  Lake  Erie,  etc.,  R.  Co., 
162  Ind.   333,  63  NE  382. 

La. — Maxwell  v.  Southern  Pac  R 
Co..  48   La.  Ann.   386,   19   S   287. 

N.  J. — Bobblnk  v.  Erie  R.  Co.,  82 
N.  J.  L.  647,  82  A  877;  Johnson  v. 
West  Jersey,  etc,  R.  Co.,  78  N.  3.  L. 
629,  74  A  496,  138  AmSR  625,  20 
AnnCas  228  and  note;  Atkinson  v. 
New  York  Transfer  Co.,  76  N,  J.  L. 
608,  71  A  278. 

N.  Y. — Lamb  v.  Camden,  etc.,  R. 
Co.,  46  N.  Y.  271,  7  AmR  327. 

N.  C. — General  Fire  Extinguisher 
Co.  v.  Carolina,  etc.,  R  Co.,  187  N.  C. 
278.  283/  49  SE  208   [clt  Cyc]. 

Oh. — Erie  R  Co.  v.   Lockwood.  28 
Oh.  St.  368. 
■  S.  C— Swindler  v.  Hilllard,  31  S.  C. 
L.  286,  45  AmD  732. 

Tex. — Philadelphia  Fire  Assoc,  v. 
Loeb,  25  Tex.  Civ.  A.  24,  59  SW  617; 
Houston,  etc,  R.  Co.  v.  Davis,  11  Tex. 
Civ.  A.  84.  31  SW  308. 

[a]  Hre  oonrmnnloated  from  mUl 
sear  traok. — Where  the  bill  of  lading 
under  which  a  car  of  lumber  was 
shipped  relieved  the  carrier  from  lia- 
bility for  damage  by  fire  unless  re- 
sulting directly  from  the  carrier's 
negligence,  and  the  carrier  before 
moving  the  car  allowed  It  to  remain 
for  two  days  on  a  sidetrack  near  a 
sawmill,  and  the  lumber  was  de- 
stroyed   by    fire    originating    In    the 


For  later 


),  developments  and  oJuuures  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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accepted  by  the  carrier  at  the  owner's  risk  is  not 
to  be  construed  as  relieving  the  carrier  from  any 
liability  for  loss  due  to  negligence..2*  And  this  is 
so  even  in  New  York  where  the  doctrine  is  well 
settled  that  a  carrier  may  limit  its  liability  for 
damages  arising  from  the  negligence  of  itself  or 
its  servant  provided  an  express  contract  is  made 
to  that  effect,  the  cases  holding  broadly  that  such 
general  language  is  insufficient  to  limit  liability  for 
negligence,  under  the  established  New  York  rule 
that  liability  for  negligence  can  be  limited  only  by 
express  provision  to  that  effect.34  Notwithstanding 
the  insertion  of  such  clause  in  the  contract  of  ship- 
ment, the  carrier  is  bound  to  exercise  reasonable 
care  and  prudence  in  the  transportation.27 

Negligence  of  carrier  employed  by  forwarder.  A 
carrier  cannot  by  a  stipulation  that  it  is  "not  to 
be  responsible  except  as  forwarder"  relieve  itself 
from  liability  for  negligence  of  employees  of  an- 
other carrier  by  whom  the  contract  for  transporta- 
tion by  the  first  carrier  is  performed.2* 

Delay.  A  contract  limiting  the  carrier 's  liability 
for  loss  or  injury  caused  by  delay  in  transportation 
does  not  exempt  the  carrier  from  liability  for  dam- 


age caused  by  delay,  where  the  damage  is  the  result 
of  the  carrier's  negligence.™ 

Wet.  A  stipulation  that  the  carrier  shall  not  be 
liable  for  any  damage  by  wet  must  be  construed  to 
mean  damage  by  wet  not  due  to  the  negligence  of 
the  carrier  or  its  servants.80 

Loss  at  place  of  transshipment.  A  stipulation 
exempting  the  earner  from  loss  while  the  property 
is  at  the  place  of  transshipment  will  not  relieve  the 
carrier  if  the  loss  is  occasioned  by  negligent  ex- 
posure during  delay  in  transportation.81 

Loss  in  weight.  A  stipulation  that  the  carrier 
will  not  be  responsible  for  any  loss  or  deficiency  in 
weight  does  not  relieve  the  carrier  from  any  lia- 
bility for  loss  occurring  through  its  own  negligence.82 

Leakage  or  breakage.  A  stipulation  against  lia- 
bility for  leakage  or  breakage  will  not  relieve  the 
carrier  from  liability  for  losses  of  this  character  due 
to  the  carrier's  negligence.88 

Other  instances.  The  same  general  rule  has  been 
applied  to  exemption  from  liability  for  loss  due  to 
dangers  of  navigation,84  and  other  causes.85 

[$  236]  (2)  Delivery  to  Wrong  Person,  Conver- 
sion, or  Failure  to  Return.    Limitations  of  the  car- 


mlll,  the  carrier  was  liable  for  the 
loss.  Arkansas  Southern  R.  Co.  v. 
Murphy.  83  Ark.  662,  103  SW  748. 

[b]  JMre  caused  by  sparks  from 
looamotly. — ( l )  If  the  g-oods  are  de- 
stroyed by  Are  kindled  from  sparks 
from  the  locomotive  the  railroad 
company  Is  not  relieved  If  It  has 
been  negligent  in  failing  to  apply  to 
the  locomotive  an  apparatus  known 
and  actually  In  use  which  would  pre- 
vent the  emission  of  sparks.  But  it 
is  not  necessary  that  the  company 
use  every  precaution  and  adoot  all 
contrivances  known  to  science  to  pro- 
tect the  foods  intrusted  to  it  for 
transportation  from  such  danger. 
Stelnweg  v.  Brie  R.  Co.,  43  N.  T.  123, 

2  AmR  673.  (2)  In  New  Orleans, 
etc..  R.  Co.  v.  Faler.  68  Miss.  311.  it 
seems  to  have  been  thought  that  it 
was  the  duty  of  the  railroad  com- 
pany under  such  circumstances  to 
use  the  best  appliances  to  arrest  the 
escape  of  fire  and  to  employ  cars 
constructed  to  afford  the  greatest 
protection  to  the  goods  transported. 
(3)  There  Is  no  conflict,  however,  as 
to  the  general  duty  to  place  the 
goods  In  cars  such  as  are  commonly 
In  use  for  transporting  goods  of  that 
kind,  and  If  they  are  liable  to  be  set 
on  lire  by  sparks,  to  place  them  In  an 
open  car  Instead  of  a  box  car,  such  as 
is  generally  used,  would  be  negli- 
gence. New  Orleans,  etc.,  R.  Co.  v. 
Faler.  supra. 

84.  U.  S. — New  Jersey  Steam  Nav. 
Co.  v.  Boston  Merchants'  Bank,  6 
How.  344.  12  L.  ed.  4(6. 

Ala. — South,  etc.,  Alabama  R.  Co. 
v.  Wilson,  78  Ala.  687;  Mobile,  etc., 
R.  Co.  v.  Jarboe.  41  Ala.  644. 

Hawaii. — Ephraira  v.  Forest  Queen, 
7  Hawaii  170. 

Mass. — Medfleld  School  Dlst.  v. 
Boston,  etc.,  R.  Co.,  102  Mass.  652,  3 
AmR  502. 

Mich. — SIsson  v.  Cleveland,  etc.,  R. 
Co..  14  Mich.  488.  90  AmD  262. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co..  92  Mo.  343,  4  SW  689,  1  AmSR 
721. 

N.  C. — Parker  v.  Atlantic,  etc.,  R. 
Co.,  181  N.  C.  827.  48  SE  1005.  133 
N.  C.  335,  45  SE  658.  63  LRA  827. 

Pa. — Empire  Transp.  Co.  v.  Wam- 
sutta  Oil  Reflnlng,  etc.,  Co.,  63  Pa.  14, 

3  AmR  616. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Jackson,  6  Helsk.  271. 

Eng. — D*Arc  v.  London,  etc.,  R.  Co., 
L.  R.  9  C.  P.  325:  Robinson  v.  Great 
Western  R.  Co.,  l  Harr.  &  R.  97. 

See  also  Wallace  v.  Sanders,  42 
Ga.  486   (recognising  the  rule). 

[a]  Thna  a  contract  with  a  shipper 
of  perishable  fruit  containing  a 
clause  "Bubject  to  delay,"  If  Intended 
as  an  acceptance  for  shipment  sub- 
ject to  delays  arising  from  causes  be- 


yond the  carrier's  control,  merely  ex- 
presses a  phase  of  the  carrier's  lia- 
bility under  an  ordinary  "owner's 
risk''  bill  of  lading  and.  If  intended 
to  relieve  the  carrier  from  liability 
for  delay  arising  from  its  own  neg- 
ligence, is  unenforceable.  Parker  v. 
Atlantic  Coast  Line  R.  Co.,  131  N.  C. 
827.  43  SE  1005,  133  N.  C.  335.  45  SE 
658.  63  LRA  827. 

25.  Canfleld  v.  Baltimore,  etc..  R. 
Co.,  93  N.  Y.  632,  46  AmR  268:  Wells 
v.  Steam  Nav.  Co.,  8  N.  Y.  375; 
French  v.  Buffalo,  etc.,  R.  Co.,  4 
Keyea  (N.  Y.)  108;  Moore  v.  Evans, 
14  Barb.  (N.  Y.)  524;  Rleser  v.  Metro- 

Solitan  Express  Co.,  45  Misc.  632,  91 
IYS  170;  Alexander  v.  Greene,  7  Hill 
(N.  Y.)  638.  Compare  Toy  v.  Long 
Island  R.  Co..  26  Misc.  792,  56  NTS 
182  (where  it  is  stated  without  quali- 
fication that,  where  a  contract  of 
shipment    provides    that    articles    of 

glass,  or  contained  In  glass,  are  taken 
y  the  carrier  at  the  shipper's  risk, 
the  latter  cannot  recover  for  Injury 
thereto). 

26.  See  supra  I  202. 

ST.  Canfleld  v.  Baltimore,  etc.,  R. 
Co..  93  N.  Y.  632,  45  AmR  268. 

88.  Hooper  v.  Wells,  27  Cal.  11,  85 
AmD  211. 

89.  Meriwether  v.  Qulncy.  etc.,  R. 
Co.,  128  Mo.  A.  847,  107  SW  434: 
Texas,  etc.,  R.  Co.  v.  Farrlngton, 
(Tex.  Civ.  A.)  88  SW  889. 

[a]  Bole  applied.— (1)  A  clause  In 
a  contract  for  the  shipment  of  live 
stock,  by  which  the  shipper  agreed 
to  release  the  carrier  from  liability 
for  delay  after  delivery  to  Its  agent 
and  for  delay  In  Vecelvlng  the  ship- 
ment after  It  should  be  tendered  to 
its  agent,  did  not  release  defendant 
from  liability  for  delay  caused  by  the 
negligence  of  its  o#n  employee. 
Texas,  etc.,  R.  Co.  v.  Farrfngton. 
(Tex.  Civ.  A.)  88  SW  889.  (2)  A  bill 
of  lading  reciting  that  the  agents  of 
a  carrier  were  not  authorized  to 
agree  to  forward  live  stock  to  be  de- 
livered at  a  specified  time,  nor  for 
any  particular  market,  taken  in  con- 
nection with  the  further  clause  that 
the  carrier  did  not  agree  so  to  de- 
liver live  stock,  was  meant  to  save 
the  carrier  from  liability  for  unavoid- 
able delay,  but  did  not  excuse  the 
company  from  carrying  the  freight 
within  a  reasonable1  time,  nor  for  de- 
lays avoidable  by  care  and  diligence. 
Meriwether  v.  Qulncy,  etc.,  R.  Co., 
128  Mo.  A.  647.  107  SW  434. 

[b]  Belay  due  to  mobs,  etc, — A  pro- 
vision that  the  shipper  assumes  all 
risk  of  damage  by  reason  of  delay 
due  to  mobs,  strikes,  or  threatened 
violence  will  not  exempt  the  carrier 
from  liability  for  negligence  In  that 
respect.  Louisville,  etc.,  R.  Co.  v. 
Bell.  13  KyL  893. 


30.  Mears  v.  New  York,  etc..  R. 
Co.,  76  Conn.  171,  52  A  610.  96  AmSR 
192,  66  LRA  884. 

31.  Thomas  v.  Lancaster  Mills,  71 
Fed.  481,  19  CCA  88. 

38.  Henry  v.  Canadian  Pac.  R.  Co., 
1  Man.  210. 

33.  U.  8.— The  Svend,  1  Fed.  64; 
Dedekam  v.  Vose,  7  F.  Cas.  No.  8,729, 
8  Blatchf.  44;  Merrlman  v.  The  May 
Queen,  17  F.  Cas.  No.  9.481,  Newb. 
Adra.  464;  Nelson  v.  National  SS.  Co., 
17  F.  Cas.  No.  10,112,  7  Ben.  840. 

Ala. — Steele  v.  Townsend,  37  Ala. 
247,  79  AmD  49. 

Kan. — Missouri  Valley  R.  Co.  v. 
Caldwell.  8  Kan.  244. 

Ky. — Reno  v.  Hogan,  12  B.  Mon.  68, 
54  AmD  613. 

N.  Y. — Hutkoff  v.  Pennsylvania  R. 
Co..  29  Misc.  770.  61  NYS  264  raff  30 
Misc.  802,  63  NYS  1981:  Morris  v. 
Wler.  20  Misc.  686.  46  NYS  412. 

Can. — Glengoil  SS.  Co.  v.  Pllkihg- 
ton.  28  Can.  8.  C.  146. 

34.  Graham  v.  Davis.  4  Oh.  St.  362. 
62  AmD  285;  Davidson  v.  Graham,  2 
Oh.  St.  131.  See  generally  Shipping 
C36  Cyc  294). 

35.  See  cases  Infra  this  note. 

[al  Damage  done  by  vermin — The 
exemption  of  liability  for  damage 
done  by  vermin  does  not  exonerate 
the  carrier  from  liability  for  Injuries 
by  rats  due  to  negligence  In  omitting 
to  fumigate  the  ship  before  loading. 
Stevens  v.  Navlgazlone  Generate 
Italiana.  39  Fed.  562. 

'[b]  Defective  storage. — Where  the 
excentlon  was  as  to  damage  by  rea- 
son of  sweating,  or  otherwise.  It  was 
held  that  the  carrier  was  liable  for 
negligently  stowing  the  goods  away 
In  such  manner  as  to  subject  them  to 
such  damage.  Paturzo  v.  Compagnle 
Francalse.  31  Fed.  611. 

[c]  Boas  by  theft.— The  excentlon 
against  loss  by  thieves  or  robbers 
will  not  relieve  the  carrier  from  lia- 
bility for  theft  due  to  the  failure  to 
use  reasonable  vigilance  in  protecting 
the  property.  The  Saratoga,  20  Fed. 
869. 

[d]  Failure  to  seal  package— 
Where  It  appeared  to  be  the  custom 
of  express  companies  to  seal  valuable 
packages,  It  was  held  that  such  a 
company  would  be  liable  for  loss  due 
to  failure  to  oomply  with  this  cus- 
tom, notwithstanding  a  general  limi- 
tation of  liability.  Overland  Mail, 
etc.,  Co.  v.  Carroll.  7  Colo.  43,  1  P  682. 

[e]  Xtoss  by  water,  accident*!  de- 
cay, etc — Stipulations  against  liabil- 
ity for  loss  occasioned  by  water,  ac- 
cidental decay,  etc..  In  case  of  fruit, 
will  not  relieve  the  carrier  from  lia- 
bility for  such  loss  due  to  negligence. 
Merchants'  Dispatch,  etc.,  Co.  v.  Corn- 
forth,  3  Colo.  280,  36  AmR  767;  Giles 
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rier's  common-law  liability  contained  in  a  contract 
of  shipment  have  no  application  where  the  goods 
are  delivered  to  the  wrong  person,34  or  where  the 
property  has  been  wrongfully  sold  or  converted  by 
the  carrier  to  its  own  use,  or  where  the  carrier 
failed  to  return  the  goods  when  ordered  so  to  do 
by  the  shipper  during  their  transportation.88 

[$  237]  (3)  Limitations  as  to  Value  of  Shipment.88 
As  is  the  case  with  all  other  limitations  of  the 
carrier's  common-law  liability,  a  provision  in  a 
shipping  contract,  in  order  to  limit  the  carrier's 
liability  to  a  designated  value,  must  be  clear  and 
unambiguous,40  and  it  cannot  be  enforced  where  it 
is  impossible  to  separate  such  provision  from  one 
which  is  invalid.*1  In  applying  the  general  prin- 
ciples relating  to  the  construction  of  this  class  of 
contracts,  it  has  been  held  that  a  bill  of  lading 
which  provides  that  the  carrier  shall  not  be  liable 
beyond  a  fixed  value  relates  to  loss  of  the  goods, 
and  does  not  preclude  recovery  for  delay  or  fix 
the  amount  of  damages  for  delay.42  And  the  same 
conclusion  has  been  reached  in  respect  of  stipula- 
tions in  shipping  contracts  providing  that  the  in- 
voice price  or  the  value  of  the  goods  at  the  time 
and  the  place  of  shipment  shall  be  tlje  measure  of 


damages.4*  So  limitations  of  value  to  an  amount 
specified  have  no  application  in  case  of  loss  or 
injury  caused  by  the  carrier's  delivery  of  the  goods 
after  notice  from  the  shipper  to  stop  them  in 
transitu  which  it  agreed  to  do,44  nor  in  case  of 
negligence  in  delivering  the  goods.4*  And  a  con- 
tract providing  that  the  carrier  will  not  be  liable 
for  loss  or  injury  beyond  a  fixed  amount  or  an 
agreed  valuation,48  or  providing  that  the  liability 
of  the  carrier  for  loss  or  injury  shall  be  measured . 
by  the  value  of  the  goods  at  the  time  and  the  place 
of  shipment,47  have  no  application  where  the  goods 
were'converted  by  the  carrier.  They  do  apply,  how- 
ever, in  case  of  theft  of  the  goods  by  the  carrier's 
servants.48 

Partial  loss  of  shipment.  According  to  the  weight 
of  authority,  where  the  contract  of  shipment  fixes 
the  value  and  limits  the  liability  of  .the  carrier  to 
that  value,  in  case  of  loss  of  a  part  of  the  ship- 
ment, the  shipper  may  recover  the  real  value  of  the 
property  lost,  not  exceeding  the  limit  of  liability 
stipulated  in  the  contract  of  shipment,  and  is  not 
limited  to  a  recovery  of  such  proportion  of  the 
amount  named  in  the  contract  as  the  value  of  the 
property   destroyed  bore  to  the  value  of  all  the 


v.  Fargo,  60  N.  T.  Super.  117,  17  NTS 
476. 

[f]  loss  of  market. — A  stipulation 
that  the  carrier  shall  not  be  liable 
for  loss  of  market  does  not  exempt 
it  from  liability  where  the  loss  of 
market  is  caused  by  negligence.  Jen- 
nings v.  Grand  Trunk  R.  Co.,  62  Hun 
227.  E  NTS  140  [an*  127  N.  T.  438,  28 
NE  394]. 

[g]  Surrender  to  attaching  officer. 
— Where  the  loss  of  the  goods  was 
due  to  the  act  of  the  carrier  in  sur- 
rendering them  to  a  person  claiming 
to  be  an  officer  authorized  to  seise 
them  under  an  attachment,  but  it  did 
not  appear  that  such  person  had  any 
authority  to  make  the  levy,  It  was 
held  that  the  surrender  was  negli- 
gence on  the  part  of  the  carrier  for 
which  he  was  liable.  Nickey  v.  St. 
Louis,  etc.,  R.  Co.,  SB  Mo.  A.  79. 

[h]  Where  carrier  had  option  of 
two  routes,  one  of  which  was  pecu- 
liarly dangerous  on  account  of  being 
infested  with  predatory  bodies  or 
Confederate  soldiers,  It  was  liable 
for  the  loss  due  to  such  peculiar 
danger,  although  such  danger  was  ex- 
pressly excepted.  U.  S.  Express  Co. 
v.  Kountze.  8  Wall.  <TJ.  S.)  J42,  19 
L.  ed.  457. 

[Ij  Motto*  of  loss  or  Injury. — 
Where  the  shipper  failed  to  comply 
with  a  statutory  requirement  to  give 
notice  of  the  nature  of  the  goods,  if 
consisting  of  pictures  contained  in 
any  package  or  trunk,  he  could  rer 
cover  nevertheless  if  the  loss  was 
due  to  the  carrier's  negligence. 
Wheeler  v.  Oceanic  Steam  Nav.  Co.. 
125  N.  T.  IBB,  26  NE  248,  21  AmSR 
729. 

36.  Clarke-Lawrence  Co.  v.  Ches- 
apeake, etc.,  R.  Co..  63  W.  Va.  423, 
428,  61  SE  364  (where  It  was  said: 
"A  wrongful  delivery  was  not  antici- 
pated by  the  parties,  and  cannot, 
therefore,  be  within  the  stipulation"); 
Henry  v.  Canadian  Pac.  R.  Co.,  1 
Man.  210. 

37.  Merchants,  etc.,  Transp.  Co.  v. 
Moore.  124  Ga.  482,  52  SE,  802;  Cen- 
tral of  Georgia  R  Co.  v.  Chicago 
Portrait  Co..  122  Ga.  11.  49  SE  727, 
106  AmSR  87;  Georgia  Southern,  etc., 
R.  Co.  v.  Johnson.  121  Ga,  231.  48  SE 
807;  Savannah,  etc.,  R.  Co.  v.  Sloat, 
93  Ga.  803,  20  S  219;  Wilson  v.  Ca- 
nadian Dev.  Co.,  33  Can.  S.  C.  432; 
Henry  v.  Canadian  Pac.  R.  Co.,  1 
Man.  210. 

[al  The  reason  la  otariousv— Con- 
version by  the  carrier  la  an  abandon- 
ment of  the  contract,  and  It  cannot 
repudiate  the  contract,  and  hold  the 
shipper  to  its  terms.   Merchants,  etc., 


Transp.  Co.  v.  Moore,  124  Ga.  482,  52 
SE  802. 

38.  Rosenthal    v.    Weir,    64    App. 

Dlv.    275,   66   NTS   841    [an!   170  N.   T. 
148,  63  NE  65,  57  LRA  527). 

39.  See  also  supra  55  211-223. 

40.  Kansas  City  Southern  R.  Co. 
v.  Embry,  76  Ark.  589.  90  SW  IB: 
Wilcox  v,  Chicago  Great  Western  R. 
Co.,  135  Mo.  A.  193,  115  SW  1061: 
Hancock  v.  Chicago,  etc.,  R.  Co.,  131 
Mo.  A.  401,  111  SW  619;  Norfolk, 
etc.,  R.  Co.  v.  Harman,  104  Va.  601, 
52  SE  368. 

[a]  Bale  applied.. — (1)  The  Indorse- 
ment on  the  face  of  a  bill  of  lading, 
"Rel.  Val.  $5.00  Cwt.,"  cannot,  In  the 
absence  of  anything  to  explain  the 
terms  and  in  the  face  of  the  pro- 
vision. In  the  bill  that,  in  case  of  loss 
of,  or  damage  to,  the  goods  shipped, 
the  loss  or  damage  shall  be  computed 
at  their  value,  be  assumed  to  be  an 
agreement  to  reduce  the  value  of  the 
property  In  case  of  loss  or  damage  to 
five  dollars  per  hundredweight.  Kan- 
sas City  Southern  R.  Co.  v.  Embry, 
76  Ark.  589,  90  SW  15.  (2)  A  contract 
of  shipment  of  horses,  providing  that 
the  carrier  would  transport  the 
horses  "at  the  rate  of  Trf.  per  cwt.," 
that  rate  being  less  than  the  rate 
charged  for  transportation  at  the  car- 
rier's risk,  or  when  the  valuation  was 
declared  to  be  greater  than  that 
given  therein,  cannot  be  made  to  ap- 
ply to  a  horse  shipped  as  such  with- 
out regard  to  weight,  so  as  to  sup- 
port the  defense  of  agreed  valuation', 
In  the  event  of  lost,  In  consideration 
of  a  reduced  rate.  Hancock  v.  Chi- 
cago, etc.,  R.  Co.,  131  Mo.  A.  401,  111 
SW  B19.  (3)  A  bill  of  lading  having 
on  It  the  characters  "Rel.  Val.  Lts. 
[or  Ltd.]  5  cwt."  will  not.  In  the  ab- 
sense  of  evidence  on  the  subject,  be 
construed  as  an  agreement  limiting 
the  value  of  the  property  covered  by 
the  bill  to  five  dollars  per  hundred 
pounds,  especially  in  view  of  another 
clause  of  the  bill  of  lading  placing  a 
different  and  higher  valuation  on  cer- 
tain of  the  property.  Norfolk,  etc.,  R. 
Co.  v.  Harman,  104  Va.  501,  62  SE 
368. 

41.  Bingham  v.  San  Pedro,  etc.,  R. 
Co.,  39  Utah  400,  117  P  606. 

48.  Ft.  Smith,  etc..  R.  Co.  v.  Aw- 
brey.  39  Okl.  270,  134  P  1117:  De- 
laney  v.  U.  S.  Express  Co.,  70  W.  Va. 
502.  74   SE  512. 

[a]  Thus  a  carrier's  contract  for 
the  transportation  of  certain  cattle 
stated  that  their  estimated  weight 
was  "110,400  pounds  and  their  value 
stated  at  fifty  dollars  per  head;" 
that    In    consideration    of    a    reduced 


freight  rate,  it  was  agreed  that  the 
carrier  should  not  be  liable  for  loss 
or  injury  to  any  of  the  animals  in 
any  amount  In  excess  of  the  valua- 
tion thereof  as  stated  by  the  shipper. 
When  weighed  and  delivered  to  the 

Purchaser  the  cattle  weighed  one 
undred  and  thirteen  thousand  seven 
hundred  and  twenty  pounds,  and 
brought  in  gross  a  few  cents  over 
fifty  dollars  a  head.  On  these  facts  it 
was  held  that  such  provisions  did  not 
prevent  the  shipper  from  recovering 
damages  from  shrinkage  and  loss  of 
market  caused  by  the  carrier's  negli- 
gent delay  of  the  cattle,  the  damages 
claimed  being  within  the  limits  of 
the  agreement.  Flcklln  v.  Wabash  R. 
Co.,  117  Mo.  A.  211,  93  SW  861. 

43.  Albrecht  v.  Louisville,  etc.,  R 
Co..  10  KyL  449;  Morrow. v.  Missouri 
Pac.  R.  Co.,  140  Mo.  A.  200.  209,  123 
SW  1034;  Live  Stock  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  100  Mo.  A.  674,  75 
SW  782;  D.  Klass  Commn.  Co.  v.  Wa- 
bash R.  Co..  80  Mo.  A.  164. 

"In  our  opinion,  this  clause  In  the 
contract  was  not  Intended  to  apply  to 
damages  In  the  nature  here  sued  for. 
The  loss  or  damage  there  referred  to 
was  meant  to  cover  the  loss  or  dam- 
age done  to  the  goods  themselves, 
and  does  not  cover  the  owner's  dam- 
age by  reason  of  mere  failure  to 
carry  and  deliver  the  goods  within  a 
reasonable  time."  Morrow  v.  Mis- 
souri Pac.  R.  Co.,  supra. 

44.  Rosenthal  v.  Weir,  170  N.  T. 
148,  63  NE  65.  67  LRA  527  [aft  54 
App.  Dlv.  275,  66  NTS  841]. 

45.  Vroman  v.  American  Mer- 
chants' Union  Express  Co.,  2  Hun 
(N.  T.)  612. 

48.  Shelton  v.  Canadian  Northern 
R.  Co.,  189  Fed.  153:  Georgia  South- 
ern, etc.,  R  Co.  v.  Johnson,  121  Ga. 
231,  48  SE  807;  Savannah,  etc.,  R.  Co. 
v.  Sloat,  93  Ga.  808,  20  SE  219. 

47.  Merchants,  etc.,  Transp.  Co.  v. 
Moore,  124  Ga.  482,  52  SE  802;  Wilson 
v.  Canadian  Dev.  Co.,"  33  Can.  S.  C. 
432,  442  (where  it  was  said:  "It  is 
Impossible  to  conceive  that  such  a 
clause  should  be  so  construed  as  to 
enable  the  carrier  wantonly  to  de- 
stroy the  goods  while  being  carried 
by  him  to  their  destination,  and  pos- 
sibly at  a  time  and  place  when  their 
value  had  become  enornrously  en- 
hanced, and  then  say  to  the  owner 
.  .  .  'I  have  without  justification 
destroyed  your  goods,  but  I  am  only 
liable  to  pay  you  their  value  at  the 
place  of  shipment'  ")■ 

48.  D'Utassy  v.  Barrett,  177  App. 
Dlv.    772,    77B,    157    NTS    916;   Wlnd- 
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property  shipped.48  There  are,  however,  decisions 
which  are  squarely  in  conflict  with  this  view.50  And 
where  the  shipping  contract  limits  the  liability  for 
a  designated  amount,  and,  in  case  of  partial  loss, 
for  not  more  than  such  proportion  as  the  desig- 
nated amount  bears  to  the  actual  value  if  greater, 
the  shipper  can  recover  for  partial  loss  only  such 
proportion  of  the  designated  amount  as  the  value 
of  the  part  lost  bore  to  the  whole  shipment.51  A 
limitation  of  liability  as  to  value  at  the  place  of 
shipment  should  be  construed  to  mean  the  value 
when  delivered  to  the  carrier,  under  contract  of 


transportation,  which  would  reasonably  include 
freight  paid  either  by  the  shipper  or  the  consignee, 
since  property  under  such  circumstances  at  the 
place  of  shipment  would  reasonably  be  worth  the 
invoice  price  with  the  freight  added.62 

[$  238]  (4)  Damages  Occurring  Prior  to  Execu- 
tion of  Contract.53  It  is  very  generally  held  that 
stipulations  in  a  contract  releasing  or  limiting  lia- 
bility cannot  be  construed  to  exempt  the  carrier 
from  damages  which  have  accrued  to  the  shipment 
before  the  contract  was  entered  into,5*  unless  there 
is  a  separate  consideration  for  the  release.55 


miller  v.  Northern  Pao.  R.  Co.,  62 
Wash.  613,  101  P  225. 
.  "For  not  preventing  the  theft  the 
company  through  its  agents.  Includ- 
ing the  thief,  was  negligent.  It  was 
a  part  of  the  contract  of  carriage  to 
prevent  thefts  by  any  one.  Including 
their  own  employees.  The  failure  to 
do  this  constituted  a  breach  of  con- 
tract for  which  the  company  Is  lia- 
ble, but  to  which,  however,  the  lim- 
itation, of  liability  contained  in  that 
contract  applies.  An  analogy  to  this 
reasoning  Is  furnished  by  cases  hold- 
ing that  the  company  Is  liable  for  an 
assault  on  a  passenger  by  a  con- 
ductor or  employee,  because  it  was 
that  employee's  duty  to  protect  the 
passenger,  and  in  assaulting  him  him- 
self he  not  only  committed  a  tort  on 
his  own  account,  but  committed  *  a 
breach  of  the  contract  on  the  com- 
pany's account."  D'TJtassy  v.  Bar- 
rett, supra. 

49.  Ala. — Central  of  Georgia  R. 
Co.  v.  Broda.  190  Ala.  266,  67  S  437. 

Ho. — Davis  ▼.  Wabash  R.  Co.,  122 
Mo.  A.  637,  99  SW  17;  Bufflngton  v. 
Wabash  R.  Co.,  118  Ho.  A.  476,  94 
SW  991. 

Mont. — Nelson  v.  Great  Northern  R. 
Co.,  28  Mont.  297,  72  8  642. 

N.  Y. — Carleton  v.  New  York  Cent- 
•etc.  R  Co.,  64  Misc.  61,  117  NYS 
1021  Caff  137  App.  Div.  225,  121  NYS 
997]. 

S.  C. — Visanska  v.  Southern  Ex- 
press Co.,  92  8.  C.  673,  75  SB  962; 
Huguelet  v.  Warfleld,  84  S.  C.  87,  66 
SE  985;  Winslow  v.  Atlantic  Coast 
Line  R.  Co..  79  S.  C.  344,  60  SB  709. 

Tenn. — Starnes  v.  Louisville,  etc., 
R.  Co.,  91  Tenn.  516,  19  SW  675. 

"The  true  measure  of  liability,  un- 
der the  contract,  is  the  amount  of 
actual  damage  resulting  from  the 
negligence  or  the  carrier,  in  no  case 
to  exceed  the  sum  stipulated." 
Starnes  v.  Louisville,  etc.,  R\  Co.,  91 
Tenn.  516.   619,  19  SW  675. 

[a]  Tnus,  (1)  where  one  delivered 
to  an  express  company  for  transpor- 
tation property  worth  seven  hundred 
dollars,  and  declared  a  valuation  of 
four  hundred  dollars,  to  which 
amount  the  carrier's  liability  was 
thereby  limited,  its  liability  in  case 
of  loss  of  a  part  of  the  property  not 
exceeding  four  hundred  dollars  in 
value  is  the  whole  value  of  the  part 
lost,  and  not  merely  four-sevenths 
thereof.  Visanska  v.  Southern  Ex- 
press Co.,  92  S.  C.  673,  76  SE  962. 
(!)  A  bill  of  lading  valuing  house- 
hold goods  at  five  dollars  per  hun- 
dred pounds,  and  limiting  recovery 
to  that  amount,  does  not  require  that 
Ave  dollars  per  hundred  pounds  be 
taken  as  the  actual  value  of  the 
goods,  and  that  the  injury  be  esti- 
mated by  reference  to  a  percentage 
of  that  value,  but  the  inquiry  is  as 
to  the  amount  in  which  the  goods 
were  injured  by  reference  to  their 
actual  value,  subject  to  the  limitation 
that  the  recovery  cannot  exceed  Ave 
dollars  per  hundred  pounds.  Hugue- 
let v.  Warfleld,  84  S.  C.  87,  88,  sf  SE 
'86  (where  the  court  said:  "This  con- 
struction may  result  in  recovery  for 
a  partial  loss  as  great  as  in  case  of 
a  total  loss,  but  that  results  because 
there  Is,  in  this  case,  no  limitation 
of  the  common  law  liability  for  actual 
loss,  except  the  limitation  of  recov- 
ery to  3505  upon  the  shipment  as  a 
whole."  (3)  In  an  action  for  Injuries 
to  various  pieces  of  household  goods, 
transported  by  full  carload  under  a  I 


bill  of  lading  for  "II.  H.  Goods.  12,000 
(lbs.),"  "value  restricted  to  36.00  per 
100  lbs.,"  plaintiff's  recovery  was  not 
restricted  to  the  rate  of  five  dollars 
per  one  hundred  pounds  for  each  arti- 
cle damaged,  but  her  whole  recovery 
was  limited  to  six  hundred  dollars. 
Carleton  v.  New  York  Cent.,  etc.,  R. 
Co.,  64  Misc.  61,  117  NYS  1021  [ait 
137  App.  Div.  225,  121  NYS  997].  (4) 
Where  the  action  was  against  a  rail- 
road for  injuries  to  goods  in  transit, 
under  contract  in  the  form  prescribed 
by  Rule  No.  (  of  the  interstate  com- 
merce commission,  limiting  their 
value,  as  to  shipper  and  carrier,  to 
one  hundred  dollars  in  case  of  in- 
jury, the  contention  of  defendant  is 
unsound,  that  if  only  part  of  the 
goods  are  Injured,  plaintiff's  recov- 
ery is  limited  to  a  proportional  part 
of  one  hundred  dollars;  such  con- 
tracts limiting  liability  being  con- 
strued strictly  against  a  carrier,  and 
failure  of  proof  as  to  the  relation  of 
the  amount  of  the.  value  of  the  In- 
jured goods  to  that  of  the  total  ship- 
ment is  immaterial.  Central  of  Geor- 
fia  R.  Co.  v.  Broda,  190  Ala.  266,  67 
487. 

SO.  Shelton  v.  Canadian  Northern 
R.  Co.,  189  Fed.  168;  U.  S.  Express 
Co.  v.  Joyce,  (Ind.)  72  NE  865  [rev 
86  Ind.  A.  1,  69  NE  1015]  (criticizing 
decisions  in  preceding  note) ;  Fielder 
v.  Adams  Express  Co.,  69  W.  Va.  188, 
71  SB  99. 

[a]  Xb  support  of  this  view,  the 
court  said:  'If  a  total  loss  occurred, 
both  were  to  bear  the  burden  in  these 
respective  amounts;  the  carrier  re- 
sponding to  the  full  extent  of  his 
agreed  liability,  and  the  shipper 
losing  the  difference  between  the 
value  he  placed  upon  the  goods  and 
the  value  they  really  possessed.  If 
the  loss  should  be  partial,  it  Is  only 
just  that  the  parties  should  bear  It 
in  proportion  to  their  several  express 
or  implied  liabilities.  Hence  the 
true  method  of  ascertaining  the  dam- 
ages would  be  to  throw  upon  the 
carrier  such  a  proportion  of  the  real 
loss  as  the  declared  value  bears  to 
the  actual  value;  that  Is  to  say,  as 
the  declared  value  of  the  Injured 
property  is  to  its  actual  value,. so  the 
arr.ount  of  recoverable  damages  is  to 
the  amount  of  the  real  loss.  Such 
is  the  method  adopted  in  marine  In- 
surance to  ascertain  the  proportions 
in  which  the  Insurer  and  the  Insured 
shall  sustain  a  partial  loss  under  a 
valued  policy."  U.  S.  Express  Co.  v. 
Joyce,  find.)    72   NE  865,   868. 

Bl.  St.  Louis,  etc.,  R.  Co.  v.  Les- 
ser, 46  Ark.  236;  Greenfield  v.  Wells, 
184  NYS  913. 

SS.  Pierce  v.  Southern  Pac.  Co., 
120  Cal.  166,  47  P  874,  62  P  302,  40 
LRA  360  (where  a  contract  made  the 
invoice  price  at  the  point  of  ship- 
ment the  measure  of  damages  was 
construed  to  include  the  freight 
actually  paid);  Davis  v.  New  York, 
etc.,  R.  Co.,  70  Minn.  37,  72  NW  823 
[overr  Shea  v.  Minneapolis,  etc.,  R. 
Co.,  63  Minn.  228.  65  NW  468f;  Des 
Champs  v.  Atlantic  Coast  Line  R.  Co., 
84  S.  C.  858.  360,  66  SE  414  [clt  Cyc]; 
Kelly  v.  Southern  R.  Co.,  84  S.  C.  249, 
262,  66  SE  198,  187  AmSR  842  [clt 
Cyc];  Des  Champs  v.  Atlantic  Coast 
Line  R.  Co..  88  S.  C.  192,  66  SE  414 
[cit  Cyc].  See  also  Trakas  v.  South- 
ern R.  Co..  102  8.  C.  211,  86  SE  492 
(holding  that,  where  a  shipper  of 
bananas  agreed  with  the  carrier  that 
the  amount  of  loss  for  which  the  car- 


rier should  be  liable  should  "be  com- 
puted on  the  basis  of  the  value  of 
the  property  (being  the  bona  fide  in- 
voice price,  if  any.  to  the  consignee. 
Including  the  freight  charges,  if  pre- 
paid) at  the  place,  and  time  of  ship- 
ment," the  invoice  price  of  the 
bananas  at  the  shipping  point  was 
one  hundred  and  forty-five-  dollars, 
and  the  freight  charges  one  hundred 
and  thirty  dollars,  which  were  paid 
at  destination,  the  shipper  there  sell- 
ing the  bananas  for  one  hundred  and 
sixty-four  dollars,  although  they  had 
been  damaged  in  transit,  the  conten- 
tion of  the  road  that  under  the  con- 
tract the  shipper  must  lose  his 
freight  charges  simply  because  he 
had  sold  the  fruit  for  more  than  it 
had  cost  hirr.'  was  invalid,  since,  even 
on  a  literal  construction  of  the  con- 
tract, the  parties  did  not  provide  for 
a  contingency  where  the  freight  was 
not  prepaid,  but  only  where  it  was. 
and  the  added  words  "If  prepaid 
only  meant  if  it  happens  that  the 
freight  charges  have  been  paid,  it  be- 
ing taker!  for  granted  that,  if  the 
freight  charges  have  not  been  pre- 
paid^ they  will  be  remitted;  or,  if 
exacted  at  the  terminus,  that  they 
will  be  returned). 

88.  Seoelpt  of  bill  of  lading  d«- 
livsrod  after  receipt  of.  goods  for 
shipment  see  supra  {  222. 

Sanitation  or  ralsase  of  damages 
OMttrrlng  prior  to  •xsontlon  of  oon- 
traot  see  supra  f  226. 

64.  St.  Louis,  etc,  R.  Co.  v.  Jones, 
93  Ark.  637,  125  SW  1025,  137  AmSR 
99;  Missouri,  etc..  R.  Co.  v.  Sneed,  86 
Ark.  293,  107  SW  1182;  St.  Louis,  eta, 
R.  Co.  v.  Burgin,  83  Ark.  502,  104  SW 
161;  St.  Louis,  etc.,  H.  Co.  v.  Pearce, 
82  Ark.  363.  101  SW  760.  118  AmSR 
76,  12  AnnCas  125;  St.  Louis  South- 
western R.  Co.  v.  McNeil,  79  Ark.  470, 
96  SW  163;  St.  Louis,  etc.,  R.  Co.  v. 
Law,  68  Ark.  218,  57  SW  258;  Colo- 
rado, etc.,  R.  Co.  v.  Breniman,  22 
Colo.  A.  1,  125  P  856. 

"Where  damages  have  already  ac- 
crued by  the  negligence  of  the  car- 
rier before  the  contract  is  entered 
into,  it  has  been  several  times  held 
by  this  court  that  such  pre-existing 
damages  are  not  covered  by  the  stipu- 
lations in  the  contracts  releasing  or 
limiting  liability."  St  Louts,  etc.,  R. 
Co.  v.  Burgin,  83  Ark.  602,  609,  104 
SW  161. 

[a]  Illustration.— Where  a  ship- 
per applies  to  a  carrier  for  a  car  In 
which  he  can  place  horses  In  one  end 
and  his  household  furniture  in  the 
other,  and  is  told  that  he  can  have 
one,  and  that  it  will  be  set  out  for 
him,  and  that  he  can  commence  load- 
ing at  a  certain  time,  and  is  given 
the  rate,  approximately,  and  It  Is  ar- 
ranged that  the  contract  shall  be 
signed  after  the  loading,  but  there 
are  then  no  negotiations  as  to  the 
classification  of  the  outfit  which 
finally  settled  the  rate,  or  as  to  the 
conditions  or  limitations  of  the  con- 
tract, the  provision  in  the  contract, 
executed  after  the  loading,  that  the 
loading  shall  be  at  the  shipper's  risk, 
does  not  apply  to  an  Injury  to  one 
of  the  horses  which  had  already  oc- 
curred, during  the  loading,  owing  to 
the  carrier's  negligence  in  furnishing 
a  defective  platform.  St.  Louis,  etc., 
R.  Co.  v.  Burgin,  83  Ark.  502,  104  SW 
161. 

55.  St.  Louis,  etc.,  R  Co.  v.  Jones, 
98  Ark.  637,  125  SW  1025.  137  AmSR 
99. 
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[§  239]  (5)  Refusal  to  Perform  Contract  of 
Transportation.  Stipulations  limiting  the  common- 
law  liability  of  the  carrier  for  loss  or  injury  have 
no  application  where  damages  result  to  the  ship- 
per from  a  deliberate  and  intentional  refusal  by 
the  carrier  to  perform  the  contract  of  transporta- 
tion.8* 

[$  240]  (6)  Other  Applications  of  Boles.  The 
general  rules  of  construction  here  under  considera- 
tion57 have  been  applied  in  a  great  variety  of  cases 
involving  a  construction  and  application  of  particu- 


lar specifications  of  losses  for  which  the  carrier  was 
not  to  be  held  liable,  such  as  cases  where  the  stipu- 
lation was  for  exemption  from  liability  for  losses 
due  to  accidents  to  machinery,58  to  climatic  condi- 
tions,58 to  delay  or  detention  of  trains,*0  to  leakage 
and  breakage,*"  to  fire,*2  "by  floods  or  by  fire," *• 
to  unavoidable  dangers  and  accidents,**  to  robbery,*5 
"or  in  any  way."**  Limitations  of  liability  as 
dependent  on  the  time  or  place  of  loss  have  been 
construed  and  applied.*7  Particular  words  and 
phrases  in  bills  of  lading  or  shipping  contracts  have 


[a]  Giving-  reduced  rate. — A  ship- 
ping contract  stipulating  that  In  con- 
sideration of  a  reduced  rate  the  ship- 
per releases  the  carrier  for  breach  of 
any  contract  to  furnish  cars  at  any 
.particular  time  releases  a  claim  of 
the  shipper  for  damages  for  failure 
to  furnish  cars  at  a  time  agreed  on, 
which  damages  had  accrued  at  the 
time  of  the  signing  of  the  contract. 
Schroeder  v.  Turpln,  138  Mo.  A.  320, 
122  SW  1. 

56.  Keeney  v.  Grand  Trunk  R.  Co., 
69  Barb.  104  [all  47  N.  Y.  626] .  See 
also  Richmond,  etc.,  R.  Co.  v.  Benson, 
86  Ga.  203.  12  SE  367,  22  AmSR  446 
(refusal  to  deliver  on  demand  accom- 
panied by  bill  of  lading). 

57.  See  supra  5  234. 

68.  Falrbank  v.  Cincinnati,  etc.,  R. 
Co.,  81  Fed.  289,  26  CCA  402  [rev  66 
Fed.  471]  (where  an  exemption  from 
liability  for  loss  due  to  accidents  of 
boiler  or  machinery  was  held  not  to 
cover  damages  caused  by  the  break- 
ing of  a  car  axle,  Inasmuch  as  the 
general  language  of  the  exemption 
indicated  that  It  was  applicable  only 
to  machinery  connected  'with  the 
boiler  and  steam  supplies). 

59.     See  cases  Infra  this  note. 

[a]  Seat. — Where  a  carrier  has 
failed  to  use  a  refrigerator  car,  as 
required  by  the  contract.  It  cannot 
be  relieved  under  a  stipulation 
against  liability  for  damage  caused 
by  heat.  _  Chicago,  etc.,  R.  Co.  v. 
Davis,  168  111.  63,  42  NE  882,  60  Am 
SR  143. 

[bj  Frosty — An  exemption  from 
loss  occasioned  by  the  "effect  of 
climate"  does  not  exempt  the  carrier 
of  fruit  from  liability  for  loss  by 
temporary  frost  while  the  fruit  Is  be- 
ing discharged  from  the  vessel.  The 
Aline.  19  Fed.  876. 

[c]  Humidity. — Damage  from  hu- 
midity while  the  goods  are  being 
transported  by  a  ship  In  a  warm 
climate  is  within  an  exemption  of 
heat  and  sweating.  Mendelsohn  v. 
The  Louisiana,  17  F.  Cas.  No.  9,421, 
3  Woods  46. 

00.    See  cases  infra  this  note. 

[a]  Delay  at  warehouse. — A  clause 
in  a  special  contract  with  a  railway 
-company,  which  specified  that  the 
company  would  not  be  responsible  for 
any  claims  arising  from  delay  or  de- 
tention of  any  train,  whether  In  start- 
ing or  at  any  station  or  in  the  course 
of  the  journey,  does  not  release  the 
company  from  delay  arising  at  a 
warehouse  of  a  terminal  station  while 
goods  were  awaiting  transshipment 
to  a  connecting  line.  Devlin  v.  Grand 
Trunk  R.  Co.,  30  U.  C.  Q.  B.  587. 

[b]  Delay  of  live  stock. — A  provi- 
sion In  a  contract  for  the  shipment 
of  live  stock,  to  the  effect  that,  in  the 
event  of  any  unusual  delay  owing  to 
the  carrier's  negligence,  the  shipper 
shall  accept  as  full  compensation  the 
amount  expended  in  the  purchase  of 
food  and  water,  does  not  prevent  re- 
covery In  a  case  where  the  shipper 
during  the  period  of  delay  was  un- 
able to  obtain  food  and  water,  and  In 
consequence  of  the  delay  some  of  the 
cattle  died,  but  only  contemplates  a 
case  where  the  shipper  can  feed  and 
water  the  cattle  during  the  delay, 
and  thereby  save  them,  and  does  so. 
Galloway  v.  Brie  R.  Co..  116  App. 
Div.  777,  102  NYS  26  [aft  192  N.  Y. 
646  mem,  84  NE  1113  mem]. 

61.     See  cases  infra  this  note. 

[a]     leakage   does   not   oorer    (1) 


shortage  due  to  soire  unknown  cause. 
The  Bellona.  8  F.  Cas.  No.  1,277,  14 
Ben.  603.  (2)  Leakage  due  to  fail- 
ure of  the  carrier  properly  to  care 
for  the  casks  Is  not  covered  by  an 
exception  of  liability  for  leakage. 
Hunnewell  v.  Taber,  12  F.  Cas.  No. 
6.880.  2  Sprague  1.  (3)  A  bill  of  lad- 
ing exempting  a  carrier  from  respon- 
sibility for  leakage  does  not  relieve 
him  where  a  cask  received  in  good 
order  1b  broken  during  transporta- 
tion. Brauer  v.  Barque  Almoner,  18 
La.  Ann.  266. 

[b]  Breakage. — (1)  A  general  excep- 
tion of  breakage  does  not  cover  the 
breaking  of  an  animal's  leg.  Coup- 
land  v.  Housatonlc  R  Co.,  61  Conn. 
531,  28  A  870,  15  LRA  634.  (2)  A 
condition  In  a  contract  of  shipment 
that  glass  Is  to  be  carried  without 
liability  for  breakage  must  be  con- 
strued as  assuming  that  the  glass 
has  been  properly  stowed,  and  cannot 
be  construed  as  covering  a  defective 
stowage.  Glengoil  38.  Co.  v.  Pllklng- 
ton,  28  Can.  S.  C.  146.  159  (where  the 
court  said:  "  'Carried'  means  'during 
carriage,'  'during  navigation,'  'in  the 
course  of  the  voyage,  and  does  not 
cover  the  stowage  done,  of  course, 
before  the  carriage  begins"). 

63.     See  cases  infra  this  note. 

[a]  "Dangers  of  Are  and  naviga- 
tion" (1)  and  "unavoidable  accidents 
of  navigation  and  Are"  mean  the 
same  thing,  and  liability  for  loss  by 
fire  under  such  stipulation  Is  not  re- 
stricted to  Are  originating  from  the 
furnace  of  a  boat.  Swindler  v.  HU- 
llard,  81  S.  C.  L.  286,  45  AmD  732. 
(2)  A  receipt  exempting  the  carrier 
from  "dangers  of  fire  and  navigation 
or  any  other  accident  or  danger  of 
the  seas,  rivers  or  steam  navigation, 
of  whatsoever  kind  or  nature,"  Is  ap- 
plicable only  to  loss  by  fire  occurring 
at  sea  and  does  not  attach  to  the 
land  route.  Van  Valkenberg  v. 
Wilder  SS.  Co..  9  Hawaii  67:  Gon- 
salves  v.  Wilder  SS.  Co.,  9  Hawaii 
64,  65.  See  also  Hall  v.  Wilder  SS. 
Co.,  9  Hawaii  68. 

[b]  Fire  on  premises  of  eonslgnee. 
—A  contract  between  a  railroad  com- 
pany and  a  consignee,  providing  that 
the  company  should  not  be  liable  for 
loss  by  fire  to  the  property  or  build- 
ings located  on  any  land  owned  by 
the  consignee,  would  not  exempt  the 
company  from  liability  for  loss  of 
freight  by  fire  while  It  yet  remained 
In  the  company's  possession  as  a 
common  carrier  in  a  car  standing  on 
a  switch  track  In  a  public  street  In 
front  of  the  consignee's  warehouse. 
Jolly  v.  Atchison,  etc.,  R.  Co.,  21  Cal. 
A.  368,  131  P  1067. 

[c]  Doss  by  fire  doe  to  the  action 
of  a  mob  Is  within  the  exception  of 
"loss  by  fire  or  other  casualty."  Hall 
v.  Pennsylvania  R.  Co..  1  Fed.  226; 
Sherman  v.  Pennsylvania  R.  Co.,  21 
F.  Cas.  No.  12,769,  8  WklyNC  (Pa.) 
269;  Hall  v.  Pennsylvania  R  Co.,  14 
Phlla.   (Pa.)  414. 

[d]  Theft  followed  by  horning. — 
Exemption  from  liability  for  loss  by 
fire  does  not  cover  loss  by  theft,  al- 
though the  car  from  which  the  goods 
were  stolen  was  afterward  burned. 
Merchants'  Dispatch  Transp.  Co.  v. 
Hosklns,  19  KyL  799.  41  SW  31,  44 
SW  362. 

[e]  Bxoepttoa  to  exemption  con- 
strued*—"The  bill  of  lading  was  pre- 
pared for  a  contract  In  regard  to 
property  of  any  kind,  and  In  clause  1 


the  carrier  was  exempted  from  lia- 
bility from  loss  by  Are  except 
through  his  negligence.  The  part  of 
the  sentence  In  clause  4,  'cotton  Is 
excepted  from  any  clause  herein  on 
the  subject  of  fire,'  probably  refers 
only  to  clauses  wherein  fire  is  men- 
tioned; but  the  concluding  part  of 
the  sentence,  'and  the  carrier  shall 
be  liable  as  at  common  law  for  loss 
or  date  age  of  cotton  by  fire,'  has  a 
wider  sweep,  and  means  that  the  car- 
rier, notwithstanding  limitations  of 
Its  oommon-law  liability  which  are 
provided  In  the  bill  of  lading,  re- 
tains such  liability  in  regard  to  dam- 
age to  cotton  by  fire.  The  clause,  as 
a  whole,  intended  to  leave  and  did 
leave  unaltered  the  Implied  liability 
of  the  carrier  for  loss  to  cotton  by 
Are.  The  limitations  which  the  par- 
ties did  permit'  were  contained  in 
clauses  8  and  11,  which  said  that  the 
carrier  should  not  be  liable  for  dam- 
age after  a  readiness  to  deliver,  or 
otherwise  than  as  a  warehouseman 
after  the  property  awaited  further 
conveyance.  Whatever  may  be  the 
extent  of  these  limitations,  they  were, 
to  a  certain  degree,  modifications  of 
the  common-law  liability  of  the  first 
carrier,  but  its  liability  at  common 
law  for  loss  to  cotton  by  fire  re- 
mained intact."  Texas,  etc,  R.  Co.  v. 
Callendar,  98  Fed.  588,  540,  39  CCA 
154  [aft  183  U.  S.  638.  22  SCt  257.  4( 
L.  ed.  362]. 

83.  Burke  v.  Erie  R.  Co..  134  App. 
Div.  413,  119  NYS  309  (holding  that 
a  clause  In  a  bill  of  lading,  exempt- 
ing the  carrier  from  liability  for  loss 
"by  floods  or  by  fire,"  limits  liability 
to  negligence). 

64.     See  cases  Infra  this  note. 

[a]  Sqnlvalaat  to  aot  of  OooV- -An 
exemption  of  liability  for  damages 
caused  by  unavoidable  dangers  and 
accidents  does  not  restrict  the  car- 
rier's general  liability,  as  such  ex- 
emption amounts  to  no  more  than  the 
common-law  limitation  for  an  act  of 
God.  Walpole  v.  Bridges,  6  Blackf. 
(Ind.)  222;  Beligman  v.  Armljo,  1  N. 
M.  469;  Union  Mut.  Ins.  Co.  v.  In- 
dianapolis, etc.,  R.  Co.,  1  Dlsn.  480, 
12  Oh.  Dec.  (Reprint)  745. 

[b]  Defective  instrumentality,— 
Such  an  exemption  does  not  cover 
damages  due  to  goods  falling  from  a 
boat  Into  the  water  by  reason  of  a 
defective  rod  intended  to  restrain  the 
goods  on  deck.  Central  Line  of  Boats 
v.  Lowe,  50  Ga.  609. 

66.    See  cases  Infra  this  note. 

[a]  Theft  not  included, — Limita- 
tion of  liability  against  robbery  does 
not  exonerate  the  carrier  from  lia- 
bility for  Injury  by  theft.  De  Roths- 
child v.  Royal  Mall  Steam  Packet  Co., 
7  Exch.  734,  155  Reprint  1146. 

[b]  Here  depredation  Is  not  rob- 
bery within  an  exemption  clause 
against  loss  by  "robbery."  Louis- 
ville, etc.,  R.  Co.  v.  Dunlap,  148  Ala. 
23,  41  8  826. 

66.  Zimmer  v.  New  York  Cent., 
etc.,  R.  Co..  16  NYS  631  [rev  on  other 
grounds  137  N.  Y.  460.  33  NE  642] 
(holding  that  an  exemption  of  liabil- 
ity for  Injuries  to  animals  from  cer- 
tain specified  causes,  "or  in  any 
way,"  did  not  cover  Injury  due  to  col- 
lision of  the  engine  with  another 
train). 

67.  See  cases  infra  this  note.    • 
[a]     Limiting  liability  to  time  of 

T-'l"**<"t'  goods.— On  receiving 
goods,   the   company   gave  a  receipt 
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received  judicial  construction,  such  as  "contents 
and  value  unknown,"88  "perishable  property,""8 
"package,"70  "weight,  contents,  packing,  marks, 
and  damage." n  "all  baggage,"  "  "each  horse, 
mule,  etc.,  '"*  ' '  other  animals, ' '7*  and  ' '  carriages. ' '" 

Hew  contract  diverting  shipment.  Where  a  ship- 
per of  freight  under  a  limited  liability  contract 
makes  a  new  contract  diverting  the  shipment  while 
the  goods  are  in  transit  awaiting  the  shipment  the 
second  contract  is  ancillary  to  the  first  and  does  not 
affect  the  limited  liability  therein  provided.78 

[J  241]  9.  Operation  and  Effect  of  Contracts  Lim- 


iting Liability— a.  In  General.  Freeing  itself  by 
contract  from  its  usual  common-law  duties  does  not 
change  the  true  character  of  a  carrier's  employ- 
ment and  it  is  a  public  carrier  still,77  with  its  com- 
mon-law liability  restricted  in  so  far  as  it  may 
lawfully  be  restricted  by  the  contract.78  Where 
the  parties  enter  into  an  express  contract  limiting 
the  liability  of  the  carrier,  the  contract  becomes 
the  rule  by  which  the  parties  are  governed,  instead 
of  the  general  law  governing  common  earners,  if 
the  limitations  therein  contained  are  such  as  the 
law  recognizes  as  valid.7"     Where  the  shipper  is 


therefor  stating,  among-  other  things, 
that  the  company  should  not  be  liable 
as  a  common  carrier  for  articles  of 
freight  after  their  arrival  at  the 
place  of  destination  and  unloading-  at 
the  company's  warehouse  or  depots. 
The  goods  in  question  were  marked 
to  a  point  beyond  the  receiving  com- 
pany's line  and  were  carried  to  the 
end  of  its  line,  and  three  days  after- 
ward were  destroyed  in  its  warehouse 
by  an  accidental  fire.  No  notice  of 
the  arrival   of   the    goods   had    been 

fiven  to  the  next  connecting  carrier, 
t  was  held  that  the  place  of  destina- 
tion mentioned  in  the  contract  meant 
the  ultimate  destination  of  the  goods, 
so  that  the  exemption  stipulated  for 
did  not  apply  and  the  company  was 
liable.  Ayres  v.  Western  R.  Corp.,  2 
R  Cas.  No.  889,  14  Blatchf.  9.  See 
also  The  Majestic,  66  Red.  244. 

[b]  £oaa  awaiting  shipment  or 
«attva*7^-(l>  A  limitation  of  liabil- 
ity for  the  goods  while  awaiting  de- 
livery does  not  apply  to  a  loss  after 
the  goods  have  reached  their  des- 
tination, but  before  they  have  been 
placed  in  position  for  delivery  to  the 
consignee.  McKlnney  v.  Jewett,  90 
N.  T.  267.  (2)  Under  a  clause  In  a 
bill  of  lading  making  a  carrier  lia- 
ble only  as  warehouseman  after 
forty-eight  hours,  exclusive  of  legal 
holidays,  have  elapsed  from  the  time 
notice  is  given  or  sent  the  consignee, 
the  term  "legal  holidays"  includes 
Sundays  as  well  as  statutory  holi- 
days. St.  Louis,  etc.,  R.  Co.  v.  Hioks, 
(Tex.  Civ.  A.)  168  SW  192.  (J)  A 
clause  In  a  bill  of  lading  providing 
that  merchandise  on  wharf,  awaiting 
shipment  or  delivery,  shall  be  at 
shipper's  risk  of  loss  or  damage  by 
lire  or  flood,  must  be  given  the  mean- 
ing the  language  plainly  expresses, 
and  Is  applicable  where  the  goods 
were  burned  after  being  placed  on  the 
wharf,  but  before  shipment.  Wash- 
burn-Crosby Co.  v.  Johnson,  126  Fed. 
273.  60  CCA  1ST. 

_[c]    Xtoaa  In  depot  or  station. — (1) 
Where  there   was   a  limitation   in  a 
contract  of  shipment  "damages  inci- 
dent to  railroad  transportation,  loss 
or  damage   by  fire,  or  the  elements, 
while   at    depots    excepted,"    it    was 
held  that-  the   words,   "while  at   de- 
pots," referred  only  to  the  depots  at 
which    the    cars    might    be    stopped 
while  en  route,  and  not  to  the  depot 
at  the  end  of  the  route.     B.  O.  Stan- 
ard  Milling  Co.   v.  White  Line  Cent. 
Transit  Co.,  122  Mo.  288,  26  BW  704. 
(2)  So  It  has  been  held  that  a  stipu- 
lation   for    exemption    from    liability 
for  loss  of  goods  while  in  any  depot 
or  station  does  not  exempt  the  car- 
rier from  liability  for  loss  occurring 
In   a    compress,    although    the    com- 
press company  Is  the  carrier's  agent 
to    receive    the    cotton.     Deming    v. 
Merchants'  Cotton  Press,  etc.,  Co.,  90 
Tenn.    S06,    17    SW    89,    IS    LRA    618. 
But  see  Lancaster  Mills  v.  Merchants' 
Cotton-Press  Co.,  89  Tenn.  1.  14   SW 
317,  24  AmSR  686.     (S)  A  bill  of  lad- 
ing provided   that    property    not    re- 
moved within  twenty-four  hours  after 
arrival  at  destination  might  be  kept 
in  the  car,  depot,  or  place  of  delivery 
of  the  carrier  at  the  owner's  risk,  or 
might    at    the    carrier's    option    be 
■tored  at  the  owner's -risk  and  cost, 
•object  to  the  carrier's  freight  lien. 
It  was  held  that  such  clause  was  only 
applicable  to  property  after   it  had 
reached  its  destination  and  did  not 
*PPly  to  hay  transported  under  a  con- 


tract requiring  delivery  at  ship's  side 
within  lighterage  limits  of  the  port 
of  New  York,  which  had  only  reached 
the  rail  terminal  at  the  time  It  was 
stored  and  destroyed.  Bolles  v.  Le- 
high Valley  R.  Co.,  169  Fed.  694,  86 
CCA  662. 

[d]  loss  during  transit, — (l)  A 
stipulation  that  the  carrier  shall  not 
be  liable  for  loss  or  damage  during 
transit  does  not  relieve  it  from  lia- 
bility for  nondelivery.  Stafford  v. 
Walter,  67  111.  83.  (2)  Nor  does  it 
exempt  the  carrier  from  liability  for 
the  goods  while  at  Its  depot  in  a  com- 
press ready  for  transportation.  Men- 
sell  v.  Chicago,  etc.,  R.  Co.,  17  F. 
Cas.  No.  9,429,  1  Dill.  681.  (3)  Suoh 
stipulation  does  not  apply  to  a  case 
where  the  loss  is  due  to  a  failure  of 
the  carrier  to  furnish  cars.  Hastings 
v.  New  York,  etc.,  R.  Co.,  3  Silv.  Sup. 
422,  6  NTS  836.  (4)  A  provision  In  a 
contract  af  shipment  that  the  carrier 
will  not  bi  liable  for  loss  or  damage 
to  goods  of  a  combustible  nature  has 
no  application,  where  the  loss  or  in- 
Jury  does  not  occur  during  the  course 
of  carriage.  Such  provision  relates 
only  to  the  risk  of  carriage.  Fltx- 
gerald  v.  Great  Western  R.  Co.,  89  U. 
C.  Q.  B.  E26  (where  one  car  was  not 
shown  ever  to  have  been  carried,  and 
the  goods  in  the  other  were  damaged 
or  lost  after  arrival  of  the  car  at  Its 
final  destination). 

[e]  &oaa  at  place  of  transship- 
ment.—(1)  Exemption  from  liability 
for  loss  while  in  depot  or  place  of 
transshipment  is  not  applicable  to 
loss  at  the  depot  where  the  goods 
have  been  received.  Amory  Mfg.  Co. 
v.  Gulf,  etc.,  R.  Co.,  89  Tex.  419,  37 
SW  856,  59  AmSR  65;  Gulf,  etc..  R. 
Co.  v.  Pepperell  Mfg.  Co.,  (Tex.  Civ. 
A.)  87  SW  966.  (2)  But  a  stipulation 
limiting  liability  for  loss  by  fire 
while  the  goods  are  awaiting  trans- 
shipment releases  the  carrier  from 
liability  for  loss  by  frre  In  a  depot 
while  awaiting  transfer  to  another 
depot.  Brown  v.  Louisville,  etc.,  R. 
Co:,  36  111.  A.  140.  (3)  A  general  re- 
lease from  liability  for  damage  from 
leakage,  decay,  breakage,  or  any  other 
cause  not  the  result  of  collision  of 
trains  was  held  not  to  apply  to  and  to 
exempt  the  carrier  from  damages  for 
total  loss  by  fire  while  the  goods 
were  stored  in  the  carrier's  ware- 
house awaiting  transshipment.  Men- 
sell  v.  Chicago,  eta,  R.  Co.,  17  F.  Cas. 
No.   9.429,   1    Dill.   531. 

rf]  Stations  without  regular  agent. 
— A  bill  of  lading  providing  that 
property  destined  to  a  station  at 
which  there  1b  no  regularly  appointed 
agent  shall  be  entirely  at  the  risk  of 
the  owner  when  unloaded  from  cars 
or  until  loaded  into  cars,  and,  when 
received  from.'  or  delivered  on  private 
or  other  sidings,  shall  be  at  the  own- 
er's risk  until  the  cars  are  attached 
to,  and  after  they  are  detached  from, 
trains,  only  applies  to  deliveries  at 
stations  where  there  are  no  regularly 
appointed  agents.  Jolly  v.  Atchison, 
etc.,  R.  Co.,  21  Cal.  A.  368,  131  P  1067. 

08.     See  cases  infra  this  note. 

[a]  Bulk  sbipmenta^(l)  A  stipu- 
lation having  reference  to  "packages, 
contents  unknown,"  will  not  be  -ap- 
plicable to  a  Bhtpment  of  goods  In 
bulk,  the  nature  of  which  is  perfectly 
apparent  and  the  value  capable  of 
estimation.  Southern  Express  Co.  v. 
Crook,  44  Ala.  468,  4  AmR  140.  (2) 
Where  the  bill  of  lading  used  is  a 
general  blank  form  for  all  kinds  of 


freight,  and  contains  the  words  "con- 
tents and  value  unknown,"  evidently 
intended  to  apply  to  packages  the 
contents  of  which  are  concealed  from 
view,  such  words,  although  they  re- 
main in ,  the  bill,  do  not  apply  In  a 
case  where  the  shipment  Is  of  corn  in 
bulk,  loaded  into  the  car  from  an  ele- 
vator, the  character  of  which  the  car- 
rier is  bound  to  know.  Tlbblts  v. 
Rock  Island,  etc.,  R.  Co.,  49  111.  A. 
567. 

[b]  Misdelivery,— Stipulation  In 
the  bill  of  lading  that  the  weight, 
contents,  and  material  are  unknown 
to  the  carrier  will  not  affect  its  lia- 
bility in  case  of  misdelivery  of  a  part 
of  the  goods  to  one  not  the  consignee. 
The  Nora,  14  Fed.  419. 

Of.  Illinois  Cent.  R.  Co.  v.  McClel- 
lan.  64  111.  58,  6  AmR  83  (holding  that 
mature  merchantable  corn  cannot  be 
regarded  as  perishable  property). 

TO.     See  cases  Infra  this  note. 

[a]  Goods  In  bnttv— "Seventy  thou- 
sand pounds  of  corn  in  bulk  is  not  a 
'package'  within  the  meaning  of  a 
printed  clause  in  a  bill  of  lading  re- 
stricting the  carrier's  liability  for  the 
loss  of  packages."  Rosenstein  v.  Mis- 
souri Pac.  R.  Co.,  16  Mo.  A.  226.  To 
same  effect  McCoy  v.  Erie,  etc., 
Transp.  Co.,  42  Md.  498. 

71.  The  Tommy,  16  Fed.  601 
(where  a  clause  excusing  the  carrier 
from  accountability  for  "weight,  con- 
tents', packing,  marRs,  and  damage" 
was  held  to  refer  to  damage  of  the 
goods  at  the  time  of  their  receipt,  and 
not  to  injuries  received  subsequently 
on  the  voyage). 

73.  Dwlght  v.  Brewster,  1  Pick. 
(Mass.)  50,  11  AmD  133  (where  an 
exemption  of  liability  for  "all  bag- 
gage was  held  not  to  cover  loss  of 
a  package  received  for  carriage  for 
compensation). 

73.  Richardson  v.  Chicago,  etc..  R. 
Co.,  149  Mo.  311,  50  SW  782  (holding 
that  a  shipping  contract  limiting  the 
measure  of  recovery,  for  "each  horse, 
mule,"  ete.,  does  not  cover  the  loss 
of  a  "Jack"). 

74.  Nashville,  etc.,  R.  Co.  v.  Stone, 
112  Tenn.  348.  79  SW  1031,  105  AmSR 
966  (holding,  that  in  a  valuation 
clause  providing  that  the  carrier 
should  be  liable  la  case  of  loss  not 
exceeding  for  a  horse  or  mule  one 
hundred  dollars,  cattle  thirty  dollars 
each,  other  animals  Ave  dollars  each, 
the   term    "other  animals"    Included 


hogs). 

75.    Cream  City  1 
etc.,  R.  Co.,  63  Wis.  98.  23  NW  425/63 


Cream  City  R.  Co.  v.  Chicago, 


AmR  267  (holding  that  an  exemption 
from  liability  for  carriages  does  not 
cover  loss  of  a  street  railway  car). 

76.  Davis  v.  Northern  Pac.  R.  Co., 
77  Wash.  261,  137  P  464. 

77.  Liverpool,  eta,  Co.  v.  Phenlx 
Ins.  Co.,  129  U.  S.  397,  9  SCt  469,  32 
L.  ed.  788;  Lake  Erie,  etc..  R.  Co.  v. 
Holland,  162  Ind.  406,  69  NE  138,  63 
LRA  948;  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood.  132  Ind.  129,  31  NE  781,  32 
AmSR  239,  17  LRA  839;  Klrby  v. 
Adams  Express  Co.,  2  Mo.  A.  369; 
Brown  v.  Adams  Express  Co.,  15  W. 
Va.  812;  Maslln  v.  Baltimore,  etc., 
R.  Co..  14  W.  Va.  180,  35  AmR  748. 

78.  Ktrby  v.  Adams  Express  Co.,  2 
Mo.  A.  369. 

79.  Pierce  v.  Wells.  236  U.  S.  878. 
36  SCt  361,  59  L.  ed.  676;  Central  R. 
Co.  v.  Bryant,  73  Ga.  722;  Southern 
Express  Co.  v.  Purcell,  37  Ga.  103,  92 
AmD  53;  Cllngan  v.  Cleveland,  etc., 
R.  Co.,  184   I1L   A.  202;  Produce  Re- 
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given  an  opportunity  to  ship  without  limitations  he 
cannot  take  advantage  of  a  valid  special  contract 
and  then  repudiate  its  conditions  or  limitations.80 
It  is  only  where  the  contract  is  repudiated  by  the 
carrier  that  the  limitation  is  abrogated.81  But  in 
accordance  with  principles  heretofore  stated,82 
where  the  express  language  or  evident  purpose  of 
the  stipulation  relieving  the  carrier  from  common- 
law  liability  is  to  exempt  it  from  liability  for  its 
own  negligence  or  that  of  its  servants  or  agents, 
the  stipulation  is  against  public  policy,  and  is  there- 
fore void  and  of  no  effect.  Therefore,  if  the  stipu- 
lation is  against  all  liability,  it  is  invalid,  for' the 
manifest  purpose  of  such  a  general  stipulation  must 
be  to  relieve  from  negligence  as  well  as  from  other 
grounds  of  loss.84  The  general  principle  that,  a 
contract  relieving  the  carrier  from  liability  for  neg- 
ligence will  not  be  valid  is  applicable  also  where 
it  is  sought  to  escape,  responsibility  for  goods  held 
for  delivery,  or  the  like. 

[$  242]  b.  Exempt  Cause  Must  Be  Proximate. 
The  loss  must  be  the  proximate  result  of  a  cause 


as  to  which  the  carrier  has  exempted  itself  from 
liability  in  order  that  it  shall  be  relieved  from  lia- 
bility under  such  «xemption,8s  and  the  excepted 
cause  of  liability  must  be  the  sole  cause  of  the  loss, 
for  if  the  negligence  of  the  carrier  mingles  with  it 
as  an  active  and  cooperative  cause  the  carrier  will 
be  responsible.87 

[$  243]  10.  Custom  and  Usage  as  Affecting  Car- 
rier's Liability.  A  general  usage  which  is  known 
to  the  parties  may  be  considered  in  determining 
the  construction  of  stipulations  limiting  the  car- 
rier's liability,  as,  for  instance,  where  it  is  shown 
that  "dangers  of  the  river"  is  understood  as  cover- 
ing loss  by  fire.88  But  it  is  not  competent  by  proof 
of  usage  or  custom  to  impose  a  limitation  of  lia- 
bility not  provided  for  in  the  contract  of  shipment.** 
Nor  will  a  general  custom  or  usage  on  the  part  of 
the  carrier  to  issue  bills  of  lading  with  a  stipula- 
tion therein  for  limitation  of  liability  be  sufficient 
to  show  that  in  a  particular  case  in  which  no  such 
contract  is  accepted  by  the  shipper  it  is  bound 
thereby.90     Public  policy  forbids  that  any  custom 


Forter  Co.  v.  Adams  Express  Co.,  176 
11.  A.  74;  Truxillo  v.  Texas,  etc,  R. 
Co.,  7  La.  A.  (Orleans)  18. 

[a]  Limited  liability  m  to  value,— 
(1)  One  who  deliberately,  without 
fraud  or  Imposition,  accepts  a  con- 
tract of  shipment  limiting/  the  recov- 
ery to  a  valuation  specified  in  the 
filed  tariff,  but  who  Is  given  the  priv- 
ilege of  paying  Increased  rates  for  in- 
creased valuation  and  liability  up  to 
full  amount  as  also  specified  in  the 
filed  tariff,  is  limited  in  case  of  loss 
to  recover  the  specified  amount. 
George  N.  Pierce  Co.  v.  Wells,  236  U. 
S.  278,  36  SCt  361.  69  L.  ed.  576.  To 
same  effect  Cllngan  v.  Cleveland,  etc., 
R.  Co.,  184  111.  A.  202.  (2)  "There  are 
alternative  rates  based  on  value  and 
the  shipper  names  a  value  to  secure 
th'e  lower  rate,  the  carrier,  In  the  ab- 
sence of  something  to  show  rebating 
or  false  billing  ...  if  sued  for 
their  loss  is  liable  only  for  the  loss 
of  what  the  shipper  had  declared 
them  to  be  in  class  and  value." 
Great  Northern  R.  v.  O'Connor,  232 
U.  S.  608,  515,  34  SCt  380,  58  L.  ed. 
70S;  Chicago,  etc.,  R.  Co.  v.  Cramer, 

232  U.  S.  490,  34  SCt  383,  58  L.  ed. 
497:  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  33  SCt  891,  57  L. 
ed.  688.  (3)  This  Is  so  regardless  of 
any  special  state  legislation  to  the 
contrary.  Chicago,  etc.,  R.  Co.  v. 
Cramer,  232  U.  S.  490,  34  SCt  383.  58 
L.  ed.  490  [rev  153  Iowa  103,  138  NW 
3871.     See  also   supra   I   211   et  seq. 

80.  Boston,  etc..  R.  Co.  v.  Hooker, 

233  V.  S.  97,  34  SCt  626,  58  L.  ed. 
868,  LRA1915B  450,  .  AnnCasl915D 
693;  Hart  v.  Pennsylvania  R.  Co.,  112 
U.  S.  331,  6  SCt  151,  28  L.  ed.  717; 
Cleveland,  etc.,  R.  Co.  v.  Blind,  182 
Ind.  898.  105  NB  483. 

81.  Coleman  v.  New  York,  etc.L  R. 
Co..  215  Mass.  45.  102  NE  92;  Mc- 
Kahan  v.  American  Express  Co.,  109 
Mass.  270,  95  NE  785,  35  LRANS 
1046,  AnnCasl912B  612. 

83.     See  supra  §  195. 

83.  U.  S. — The  Guildhall,  58  Fed. 
796  raff  64  Fed.  867.  12  CCA  446]; 
The  Iowa,  50  Fed.  661;  The  Hadji,  20 
Fed.  876. 

Cal. — Pierce  v.  Southern  Pac.  Co., 
120  Cal.  166,  47  P  874,  52  P  302,  40 
LRA  350. 

Conn. — Welch  v.  Boston,  etc.,  R. 
Co..  41  Conn.  338. 

Ind. — Michigan,  Southern,  etc.,  R. 
Co.  v.  Heaton,  37  Ind.  448;  Indian- 
apolis, etc.,  R.  Co.  v.  Allen,  31  Ind. 
394. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Sanders,  118  Ky.  115,  119,  80  SW  488, 
26   KyL    2333    [quot   CVc]. 

Mo. — Vaughn  v.  Wabash  R.  Co.,  62 
Mo.  A.  461;  Blanchard  v.  Chicago, 
etc.,  R.  Co.,  60  Mo.  A.  267;  Potts  v. 
Wabash,  etc.,  R.  Co.,  17  Mo.  A.  394. 

Nebr. — Atchison,     etc.,     R.     Co.     v. 


Lawler.  40  Nebr.  366,  68  NW  968. 

N.  Y. — Dorr  v.  New  Jersey  Steam 
Nav.  Co.,  6  N.  Y.  Super.  136. 

Pa. — Willock  v.  Pennsylvania  R. 
Co.,  166  Pa.  184,  30  A  948.  45  AmSR 
674,  27  LRA  228;  Armstrong  v.  U.  S. 
Express  Co.,  159  Pa.  640,  28  A  448. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451,  63  AmSR  856. 

Tex. — Pecos,  etc.,  R.  Co:  v.  Brooks, 
(Civ.  A.)  145  SW  649,  662  [quot  Cyc]; 
Atchison,  etc.,  R.  Co.  v.  Grant,  6  Tex. 
Civ.  A.  674.  26  SW  286. 

See  Chicago,  eta,  R.  Co.  v.  Wahr- 
man,  25  Okl.  147,  106  P  328  (recog- 
nizing the  rule). 

84.  Woodburn  v.  Cincinnati,  etc., 
R.  Co.,  40  Fed.  781;  Crawford  v. 
Southern  R.  Co.,  66  S.  C.  186.  34  SE 
80;  Pecos,  etc.,  R.  Co.  v.  Brooks,  (Tex. 
Civ.  A.)  145  SW  649,  652  [quot  Cyc]; 
Pecos,  etc.,  R  Co.  v.  Hughes,  44  Tex. 
Civ.  A.  135,  98  SW  410.  See  also 
supra  }}   195-208. 

85.  Western  R.  Co.  v.  Little.  86 
Ala.  159,  6  S  563;  Pacific  Express  Co. 
v.  Wallace,  60  Ark.  100,  26  SW  82; 
Tarbell  v.  Royal  Exch.  Shipping  Co., 
110  N.  Y.  170,  17  NE  721,  6  AmSR 
360;  Aaronson  v.  Pennsylvania  R. 
Co..  23  Misc.  666,  52  NYS  96;  Springs 
v.  South  Bound  R.  Co.,  46  S.  C.  104, 
24  SE  166. 

[a]  Illustration. — A  carrier  may 
by  contract  determine  the  character 
under  which  It  shall  hold  the  goods 
when  In  its  warehouse  at  the  place 
of  delivery,  so  long  as  it  does  not 
attempt  to  relieve  itself  from  liabil- 
ity for  negligence.  Felge  v.  Michigan 
Cent.  R.  Co.,  62  Mich.  1,  28  NW  685. 

88.  Ga. — Richmond,  etc.,  R.  Co.  v. 
Benson,  86  Ga.  203,  12  SE  357,  22 
AmSR  446. 

Ind. — Reid  v.  Evansville,  etc.,  R. 
Co.,  10  Ind.  A.  385,  36  NE  703. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Mill- 
saps,  76  Miss.  855,  25  S  672,  71  AmSR 
648. 

Mo. — Oxley  v.  St.  Louis,  etc.,  R. 
Co.,  65  Mo.  629;  Read  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.  199. 

Eng. — Mitchell  v.  Lancashire,  etc., 
R.  Co.,  L.  R.  10  Q.  B.  256. 

Proximate  cause  in  general  see 
supra  5  153. 

87.  Read  v.  St.  Louis,  etc.,  R.  Co., 
60  Mo.  199;  Condict  v.  Grand  Trunk 
R.  Co.,  64  N.  Y,  600. 

[a]  ITegllgent  exposure  to  peril.— 
If  by  negligence  of  the  carrier  the 
goods  have  been  subjected  to  special 
peril  the  carrier  will  be  liable.  IT.  S. 
Express  Co.  v.  Kountze,  8  Wall. 
(U.  S.)  342,  19  L.  ed.  467;  The  Tan 
Bark  Case,  23  F.  Cas.  No.  13.742, 
Brbwn  Adm.  181;  Pierce  v.  Southern 
Pac.  Co.,  120  Cal.  156.  47  P  874,  52  P 
302,  40  LRA  350.  See  also  supra 
(t   153-162. 

88.  Boon  v.  The  Steamboat  Bel- 
fast,  40  Ala.   184,    88  AmD   761;   He- 


Clure  v.  Cox,  32  Ala.  617,  70  AmD 
562;  Hibler  v.  McCartney,  81  Ala. 
601;  Esell  v.  Miller,  6  Port.  (Ala.) 
S07;  Sampson  v.  Gazsara,  <  Port 
(Ala.)  128,  30  AmD  678. 

[a]  A  general  tun**  at  the  port 
in  accordance  with  which  goods  after 
delivery  and  assortment  on  the  wharf 
are  at  the  owner's  risk  may  be 
shown.  Pickering  v.  Weld,  159  Mass. 
522,  34  NE  1081. 

88.  U.  S. — The  Reeslde.  20  F.  Cas. 
No.  11,657.  2  Sumn.  567. 

111. — Illinois  Cent.  R.  Co.  v.  Smyser. 
88  111.  354,  87  AmD  301. 

Iowa. — McMillan  v.  American  Ex- 
press Co.,   123   Iowa  236,  98   NW  629. 

Md. — Orem  Fruit,  etc.,  Co.  v.  North- 
ern Cent..  R.  Co.,  106  Md.  1,  66  A  436, 
124  AmSR  462. 

N.  Y. — Robinson  v.  New  York,  etc. 
BS.  Co..  68  App.  Div.  211.  71  NYS 
424;  Little  v.  Fargo,  48  Hun  231. 

Oh. — Pittsburgh,  etc.,  R  Co.  v.  Bar- 
rett, 36  Oh.  St.  448. 

Pa. — Coxe  v.  Helsley,  19  Pa.   243. 

Tenn. — Turney  v.  Wilson,  7  Yerg. 
340.  27  AmD  516. 

Tex. — Pacific  Express  Co.  v.  Rud- 
man,  (Civ.  A.)  146  SW  268. 

[a]  Thus  the  rule  of  a  railroad 
company  not  to  re-ice  refrigerator 
cars  unless  they  could  get  six  hun- 
dred pounds  of  Ice  In  the  Ice  tanks 
unknown  to  a  shipper,  and  not  em- 
braced In  his  contract,  does  not  re- 
lieve the  company  from  the  duty  im- 
posed by  the  contract  of  re-icing  the 
refrigerator  at  specified  points  in  the 
Journey.  Orem  Fruit,  etc..  Co.  v. 
Northern  Cent.  R.  Co.,  106  Md.  1,  66 
A  436,  124  AmSR  462. 

[b]  Dangers  of  navigation,  lira,  etc. 
—A  common  carrier  on  a  canal  can- 
not In  the  absence  of  an  express  con- 
tract limit  Its  liability  by  saying 
that  by  a  custom  of  the  canal  car- 
riers are  not  liable  for  loss  resulting 
from  the  dangers  of  fire  or  a  navi- 
gable accident.  Coxe  v.  Halsley,  19 
Pa.  243. 

90.  Iowa. — McMillan  v.  American 
Express  Co.,  123  Iowa  236.  98  NW 
629. 

Mich— McMillan  v.  Michigan  South- 
ern, etc.,  R.  Co.,  16  Mich.  79.  93  AmD 
208. 

N.  Y. — Reed  v.  Fargo,  4  SHv.  Sup. 
174.  7  NYS  185. 

S.  C. — Singleton  v.  Hllliard,  32  S. 
C.  L.  208. 

Vt. — Farmers',  etc.',  Bank  v.  Cham- 
plain  Transp-.  Co.,  18  Vt.  131. 

But  see  Cooper  v.  Berry.  21  Ga. 
526,  541.  68  AmD  468  (where  the 
court  said:  "I  think,  therefore,  that 
a  carrier  may  limit  his  liability,  not 
only  by  an  express  contract,  but  also 
by  acts  from  which  a  contract  Is  to 
be  implied,  such  as  public  notice, 
known  to  the  person  tor  whom  he 
carries,   that  he  will   not  be  answer- 
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shall  release  the  carrier  from  liability  for  negli- 
gence; one  of  the  first  requisites  of  a  custom  in 
derogation  of  a  common  law  is  that  it  shall  not  be 
unreasonable.81 

[$244]  11.  Conflict  of  Laws  aa  to  Validity  of  Con- 
tracts Taunting  Liability.92  Interstate  shipments. 
As  heretofore  shown,  the  Carmack  amendment 
supersedes  all  policies  and  constitutional  or  statu- 
tory regulations  of  a  particular  state  on  the 
subject  of  limited  liability  contracts  in  so  far  as 
interstate  shipments  are  concerned.9*  It  follows, 
therefore,  that  no  question  can  now  arise  as  to  the 
conflict  of  state  laws  in  respect  of  the  validity  of 
contracts  for  interstate  shipments  limiting  the  car- 
rier's common-law  liability,  and  all  previous  con- 
trary decisions  on  the  subject,  whether  state  or 
federal,  have  been  nullified. 

[J  245]  12.  Waiver  or  Low  of  Benefit  of  Limita- 
tions**—a.  In  General    The  benefit  of  the  limitation 


contained  in  a  contract  limiting  the  carrier's  com- 
mon-law liability  may  be  waived.*5  Likewise  the 
benefit  of  such  a  limitation  may  be  forfeited  or 
lost  by  the  carrier.86  Thus  the  benefit  of  the  limi- 
tation is  lost  by  making  a  charge  in  excess  of  a 
reduced  rate  which  constituted  the  consideration 
therefor,*7  or  by  a  wrongful  conversion  of  the  goods 
by  the  carrier.  A  carrier  converting  goods  shipped 
under  a  contract  limiting  liability  to  a  specified  sum 
at  which  the  goods  are  valued  is,  notwithstanding 
the  contract,  liable  for  the  full  value  of  the  goods. 

•[$  246]  b.  By  Deviation— (1)  Statement  of  Rule.1 
If  the  carrier  deviates  from  the  course  or  method 
of  shipment  stipulated  for  in  the  contract,  or  the 
one  customarily  used  and  which  the  shipper  has 
the  right  to  assume  will  be  used,  it  will  deprive 
itself  of  the  benefit  of  any  exemption  from  lia- 
bility found  in  such  contract.2  This  rule  in  no  way 
conflicts  with  the  general  rule  for  the  measuring  of 


able  for  the  loss  of  goods  committed 
to  him.  except  on  compliance  with 
certain  terms.  Any  other  acts  or 
facts  from  which  such  a  contract  is 
to  be  implied,  must  stand  on  the 
same  footing-  with  this  of  notice. 
The  things  from  which  it  is  possible 
to  Imply  a  contract,  may  be  indefi- 
nitely numerous.  One  of  the  most 
common  of  those  things  Is  usage. 
There  is  a  usage  by  which  the  parties 
liable  on  bills  of  exchange  and  prom- 
issory notes  payable  otherwise  than 
i  on  demand,  are  entitled  to  days  of 
grace.  From  this  usage  a  contract  Is 
now  implied,  In  every  Instance,  that 
such  parties  shall  have  such  days  of 
grace.  Usage  then,  may  be  a  thing 
from  which  a  contract  may  be  im- 
plied. And  it  may  be  a  thing  from 
which  the  contract  by  which  a  car- 
rier limits  his  liability  may  be  lm- 
Elled.  .  .  .  The  most  to  be  said  In 
ivor  of  this  usage  as  a  fact  from 
which  a  contract  was  to  be  implied, 
by  which  the  carriers  exempted 
themselves  from  liability  to  answer 
for  losses  by  lire,  is,  that  it  was  a 
fact  furnishing  some  evidence  to  au- 
thorize the  implication;  how  much, 
was  a  question  for  the  jury;  a  ques- 
tion to  be  determined  by  a  compari- 
son of  the  facts  of  usage,  with  all 
the  other  facts  in  the  case.  All  of 
which  considered,  I  think  that  the 
following  part  of  the  charge  of  the 
Court  would  have  been  so  near  right 
that  it  could  not  have  misled,  if  the 
word  "may"  had  been  in  the  place  of 
the  word  *wlll,'  viz:  'If  the  proof 
•hows  that  it  was  the  custom  of  the 
boat  owners  on  the  Chattahoochee 
river  to  give  bills  of  lading  exempt- 
ing them  from  the  damages  of  fire; 
that  this  custom  was  certain,  well- 
established  and  known  to  Col.  Harper, 
and  that  he  directed  Crlchton  to 
make  out  a  bill  of  lading  and  deliver 
the  same  to  Harper  &  Holmes,  upon 
the  arrival  of  th'e  boat,  and  that  such 
a  bill  of  lading  was  made  out,  then 
you  will'  [may]  'infer  an  agreement 
of  exemption  from  the  damages  of 
fire'  "). 

[a]  A  bill  of  lading  lssuefl  and  ac- 
cepted after  shipment  may  be  bind- 
ing so  far  as  it  contains  usual  limi- 
tations If  the  shipper  had  knowledge 
of  the  usual  terms.     See  supra  I  182. 

SI.  Allan  v.  Pennsylvania  R.  Co., 
3  Pa.  Super.  335  [rev  on*  other 
grounds  183  Pa.  174.  38  A  709,  39 
LRA  535]  (where  It  was  said  that,  If 
a  stipulation  or  a  condition  Is  against 
public  policy,  a  custom  to  the  same 
effect  must  be  pronounced  unreason- 
able). 

,  ML    See      generally      Conflict      of 
Laws. 

S3.    See  supra  {{  172,  220. 

Tor  eonzUet  of  laws  in  respect  of 
Halted  liability  contracts  of  ■Up- 
neat  between  American  and  foreign 
Ports  see   Shipping    [36   Cyc   204   et 


"Si 


-    Whether  a  question  for  ooort 
or  J«ay  see  infra  9  601. 
>C    Texas,  etc,  R.  Co.  v.  Cau,  120 


Fed.  16.  57  CCA  35  Jreh  den  120  Fed. 
645,  57  CCA  107  (aff  194  U.  S.  427,  24 
SCt  663,  48  L.  ed.  1068)]:  Rathbone 
v.  New  Tork  Cent.,  etc.,  R.  Co.,  140 
N.  T.  48,  86  NE  418. 

[a]  Illustrations. — (1)  The  limita- 
tion of  the  carrier's  liability  to  a 
named  sum  does  not  preclude  the  re- 
covery of  a  larger  sura  which  de- 
fendant company's  general  agent 
promised  to  pay  by  way  of  compro- 
mise, since  such  terms  amount  to  a 
waiver  of  the  limitation.  Chicago, 
etc.,  R.  Co.  v.  Katxenbach,  118  Ind. 
174,  20  NB  709.  (2)  A  condition  In  a 
shipping  receipt  requiring  a  memo- 
randum in  writing  to  be  delivered  by 
the  shipper  stating  the  kind  and 
value  of  the  article  Is  a  condition 
which  the  carrier  may  waive;  and, 
where  the  carrier  was  fully  and  truly 
Informed  as  to  the  character  of  the 
property  and  that  It  belonged  to  the 
class  described  In  the  condition,  and 
it  accepted  it  without  insisting  on 
the  written  memorandum,  It  may  be 
deemed  to  have  waived  a  further  ob- 
servance of  Its  terms.  Rathbone  v. 
New  York  Cent.,  etc.,  R  Co.,  140  N. 
T.  48,  35  NB  418.  (3)  A  provision  In 
a  contract  of  shipment  exempting  the 
carrier  from  liability  for  loss  by  fire 
not  caused  bf  Its  own  negligence  or 
that  of  its  servants  may  he  waived. 
Texas,  etc.,  R.  Co.  v.  Cau,  120  Fed. 
15,  67  CCA  36  [reh  den  120  Fed.  645, 
57  CCA  107  (aft  194  U.  S.  427,  24  SCt 
663.  48  L.  ed.  1063)]. 

[b]  Consideration,  for  waiver. — 
The  act  of  a  consignor  of  cotton  In 
giving  up  an  Insurance  thereon  In 
his  favor  and  taking  out  a  policy  In 
favor  of  the  carrier,  fully  protecting 
It  from  loss  or  destruction  by  fire, 
constituted  a  valuable  consideration 
for  a  promise  on  the  part  of  the  car- 
rier not  to  insist  on  a  provision  In 
the  bill  of  lading  exempting  It  from 
liability  for  loss  or  damage  by  fire. 
Texas,  etc.,  R  Co.  v.  Cau,  120  Fed. 
15,  67  CCA  85  -[reh  den  120  Fed.  645. 
57  CCA  107  (aff  194  U.  S.  427,  24 
SCt  663,  48  L.  ed.  1053)J. 

06.  Ga. — Georgia  R.  Co.  v.  Cole,  68 
Ga.  623. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Potts,  33  Ind.  A.  664.  71  NE  685. 

Mass. — John  Hood  Co.  v.  American 
Pneumatic  Service  Co.,  191  Mass.  27, 
77   NE  638. 

Mo. — Hendrix  v.  "Wabash  R.  Co.,  107 
Mo.  A.   127,   80  SW  970. 

Okl. — St.  Louis,  et<v,  R.  Co.  v. 
Ladd,  33  Okl.  160,  124  P  461. 

Can. — Wilson  v.  Canadian  Dev.  Co., 
33  Can.  S.  C.  432  [allowing  app  9  B. 
C*82]. 

See  also  Infra  i{  246,  247. 

97.  Hendrix  v.  Wabash  R  Co.,  107 
Mo.  A.  127,  80  SW  970. 

98.  Central  of  Georgia  R.  Co.  v. 
Chicago  Portrait  Co..  122  Ga.  11.  49 
SE  727,  106  AmSR  87;  Georgia  South- 
ern, etc..  R.  Co.  v.  Johnson,  121  Ga. 
231.  48  SE  807;  Savannah,  etc.,  R.  Co. 
v.  Sloat.  93  Ga.  803,  20  SE  219;  Nash- 
ville, etc.,  R.  Co.  v.  C.  V.  Truitt  Co.. 
17   Ga.   A.   236,   86    SE    421;    People's 


State  Sav.  Bank  v.  Missouri,  etc..  R 
Co.,  192  Mo.  A.  614,  178  SW  292; 
St.  Louis,  etc.,  R.  Co.  v.  Wallace, 
(Tex.  Civ.  A.)  176  SW  764,  766;  Wil- 
son v.  Canadian  Dev.  Co.,  33  Can. 
S.  C.  432,  442  [allowing  app  9  B.  C. 
82]. 

"It  Is  Impossible  to  conceive  that 
such  a  clause  should  be  so  construed 
as  to  enable  the  carrier  wantonly 
to  destroy  the  goods  while  being  car-  , 
rled  by  him  to  their  destination,  and 
possibly  at  a  time  and  place  when 
their  value  had  become  enormously 
enhanced,  and  then  say  to  the  owner: 
'True  it  is,  I  have  without  justifica- 
tion destroyed  your  goods,  but  I  am 
only  liable  to  pay  you  their  value 
at  the  place  of  shipment.'  We  do 
not  construe  this  clause  limiting  the 
amount  of  the  claim  which  the  owner 
of  the  goods  can  make  for  loss  or 
damage  to  hlB  property  as  extending 
to  cases  of  either  wanton  or  unjusti- 
fiable destruction  or  conversion  of 
the  goods."  Wilson  v.  Canadian  Dev. 
Co.,  supra, 

"There  Is '  a  Bound  public  policy, 
in  preventing  a  common  carrier,  who 
has  not  shipped  under  the  contract, 
from  maintaining  a  defense  of  a 
lesser  agreed  value  for  goods,  and 
In  allowing  the  shipper  to  recover  a 
greater  market  value,  after  the  car- 
rier has  been  guilty  of  converting 
the  goods.  The  consequence  of  such 
a  doctrine,  if  permitted,  can  be  read- 
ily discerned."  St.  Louis,  etc.,  R.  Co. 
v.  Wallace,  supra. 

99.  St.  Louis,  etc,  R  Co.  v.  Wal- 
lace, (Tex.  Civ.  A.)  176  SW  764.  And 
see  cases  cited  In  preceding  note. 

[a]  Where  Inferior  animals  are 
substituted  for  those  comprising  an 
interstate  shipment  under  a  contract 
limiting  liability  to  an  agreed  valu- 
ation for  each  animal,  damages  are 
recoverable  on  the  basis  of  actual 
value,  unless  wrongful  conversion 
and  gross  or  wanton  negligence  of 
the  carrier  is  negatived.  Nashville, 
etc..  R.  Co.  v.  C.  V.  Truitt  Co.,  14  Ga. 
A.  767,  82  SE  465. 

1.  Operation  and  effeot  of  devia- 
tion In  general  see  supra  55  166-160. 

3.  U.  S. — Constable  v.  National 
.SS.  Co.,  154  U.  S.  61,  14  SCt  1062, 
38  L.  ed.  903;  Hostetter  v.  Park,  137 
U.  S.  30,  11  SCt  1,  34  L.  ed.  568; 
Hunnewell  v.  Taber,  12  F.  Cas.  No. 
6,880,  2  Sprague  1. 

Conn. — Crosby  v.  Fitch,  12  Conn. 
410,  31  AmD  746. 

Fla. — Atlantic  Coast  Line  R  Co.  v. 
Hlnely-Stevens  Co..  64  Fla.  175,  60 
S  749,  AnnCasl914B  999. 

Ga. — Georgia  R.  Co.  v.  Cole.  68  Ga: 
623;  Phillips  v.  Brlgham,  26  Ga.  617, 
71  AmD  227. 

111.— Dunseth  v.  Wade.  3  111.  28S; 
Coyne  v.  Grand  Rapids,  etc,  R.  Co., 
185   111.   A.   431. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Potts.  33   Ind.  A.  564,  71  NE  685. 

Iowa. — Stewart  v.  Merchants'  Des- 
patch Transp.  Co.,  47  Iowa  229,  29 
AmR  476. 

Mass. — McKahan  v.  American  Ex- 
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damages  for  breach  of  contract  of  carriage  which 
limits  recovery  for  breach  of  such  contract  to  such 
damages  as  might  reasonably  be  supposed  to  have 
been  within  the  contemplation  of  the  parties  at  the 
time  when  the  contract  was  made  as  a  probable 
result  of  the  breach.* 

[,  247]  (2)  Applications  of  Bole.  The  doctrine 
of  unlimited  liability  in  case  of  deviation  applies  to 
live  stock  shipments  as  well  as  to  shipments  of 
merchandise.4  The  simplest  class  of  cases  in  which 
this'  principle  has  been  applied  is  where  the  devia- 
tion or  departure  is  the  proximate  cause  of  the 
loss.6  However,  the-  principle  has  been  applied  in 
cases  where  it  was  not  possible  to  say  that  the 
deviation  or  departure  was  the  proximate  cause  of 
the  loss,  but  where  the  loss  occurred  during  the 
continuance  of  the  deviation  or  departure;"  and  it 
has  been  applied  also  where  the  deviation  was  not 


the  proximate  cause  of  the  damage  done  to  the 
goods  shipped,  and  where  it  did  not  occur  while  the 
deviation  was  in  effect.7  The  rule  has  been  applied 
in  respect  of  limitations  of  liability  against  loss 
by  fire,*  to  limitations  of  liability  for  loss  or  injury 
occurring  on  the  line  of  a  .connecting  carrier,  to 
limitations  of  liability  for  delay,10  to  loss  by  heat, 
frost,  wet,  or  decay,11  and  to  limitations  as  to  the 
amount  of  recovery  in  case  of  loss  or  injury." 

[$  248]  IS.  Aa  to  Carriage  of  Goods  Not  within 
Scope  of  Duty  to  Carry — a.  In  General.  Where  the 
goods  offered  for  shipment  are  such  as  the  carrier 
is  not  bound  to  accept  for  transportation,  it  may,  if 
it  chooses  to  carry  them,  impose  such  limitations 
on  its  common-law  liability  «s  common  carrier  as 
it  sees  fit.13  In  other  words,  it  enjoys  the  same 
freedom  of  the  right  of  contract  as  other  corpora- 
tions or  persons  and  may  name  the  conditions  under 


press  Co  209  Mass.  270,  95  NE  785. 
15  LRANS  1046  and  note,  AnnCas 
1912B  812  and  note;  Waltham  Mfg. 
Co.  v.  New  York,  etc.,  SS.  Co.,  204 
Mass.  253,  90  NE  560,  17  AnnCaa  837 
and  note. 

Mich. — Merrick  v.  Webster,  3  Mich. 
268. 

Mo. — Eckles  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  A.  240.  87  SW  99. 

N.  Y. — Robertson  v.  National  SS. 
Co.,  139  N.  Y.  416,  34  NE  1053  Trev 
14  NYS  313];  Rawson  v.  Holland,  69 
N.  Y.  611,  17  AmR  394;  Maghee  v. 
Camden,  etc.,  R.  Transp.  Co..  46  N. 
Y.  514.  6  AmR  124;  Lynch  v.  New 
York  Cent.,  etc.,  R.  Co..  89  Misc.  472, 
1B3  NYS  633;  Uptegrove  v.  New  Jer- 
sey Cent.  R.  Co.,  16  Misc.  14.  37  NYS 
659;  Ingalls  v.  Brooks,  1  Edm.  Sel. 
Cas.   104. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Beck.  125  Pa.  620.  17  A  505,  11  Am 
SR  924;  Hand  v.  Baynes,  4  Whart. 
204.   33  AmD  54. 

S.  C. — Chartrand  v.  Southern  R. 
Co..  86  S.  C.  479.  67  SR  741:  Davis 
v.  Blue  Ridge  R.  Co..  81  S.  C.  466, 
62   SE  856. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co..  104  Tenn. 
668,  58  SW  303.  50  I.RA  729.  78  Am 
SR   933. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Louisiana,  etc..  Lumber  Co.,  60 
Tex.  Civ.  A.  179,  109  SW  1143;  Texas, 
etc.,  R.  Co.  v.  Davis,  2  Tex.  A.  Civ. 
Cas.  i  190. 

Eng.— Kish  v.  Taylor,  [1911]  1  K. 
B.  626,.  2  BRC  675:  Thorley  v.  Or- 
chis SS.  Co.,  [1907]  1  K.  B.  660,  7 
AnnCas  281,  2  BRC  565;  Mallet  v. 
Great  Eastern  R.  Co.,  [1899]  1  Q.  B. 
309;  Davis  v.  Garrett,  6  Blng.  716.  19 
ECL  321,  130  Reprint  1456,  5  ERC 
273;  Balian  v.  Joly,  6  T.  L.  R.  345. 

Can. — Grand  Trunk  R.  Co.  v.  Fitx- 
gerald,  5  Can.  S.  C.  204. 

Ont. — Corby  v.  Grand  Trunk  R.  Co., 
6  OntWR  492. 

[a]  Reasons  for  rale. — (1)  It  has 
been  suggested  that  the  true  reason 
for  the  rule  is  that  the  fact  of  the 
deviation  is  to  do  away  with  the  ex- 
press contract  altogether,  at  least  at 
the  election  of  the  shipper.  In  other 
words,  the  breach  of  the  express  con- 
tract of  shipment  which  takes  place 
when  there  is  a  deviation  from  the 
route  or  a  departure  from  the  mode, 
method,  or  manner  of  transportation. 
Is  such  a  breach  on  the  part  of  the 
carrier  that  the  shipper  can  rescind 
the  express  contract  of  shipment. 
McKahan  v.  American  Express  Co., 
209  Mass.  270,  95  NE  785.  35  LRANS 
1046,  AnnCasl912B  612.  (2)  This  Is 
substantially  the  view  taken  by  the 
court  In  Balian  v.  Joly,  6  T.  L.  R. 
S46.  (3)  "The  undertaking  not  to 
deviate  has  the  effect  of  a  condition, 
or  a  warranty  .  .  .  and,  if  that 
condition  1b  not  complied  with,  the 
failure  to  comply  with  it  displaces 
the  contract.  It  goes  to  the  root  of 
the  contract,  and  Its  performance  is 
a  condition  precedent  to  the  right  of 
the  shipowner  to  put  the  contract  In 


suit."  Thorley  v.  Orchis  SS.  Co., 
11907]  1  K.  B.  660,  667,  7  AnnCas 
281,  2  BRC  666.  (4)  "The  carrier 
having  broken  in  a  material  part  one 
of  the  covenants  in  an  express  con- 
tract to  be  performed  on  its  part, 
cannot  In  reason  or  justice  call  upon 
a  shipper  to  perform  his  covenants 
contained  in  the  same  contract." 
Lynch  v.  New  York  Cent.,  etc..  R. 
Co.,  89  Misc.  472,  480,  163  NYS  633. 

[b]  Where  a  earner  transported 
property  by  freight  Instead  of  by 
passenger  train  as  provided  In  the 
contract  of  shipment,  he  was  not  en- 
titled to  the  exemption  in  the  con- 
tract. Pavltt  v.  Lehigh  Valley  R. 
Co.,  168  Pa.  302,  26  A  1107. 

3.  St.  Louis  Southwestern  R.  Co. 
v.  Louisiana,  etc.,  Lumber  Co.,  60 
Tex.  Civ.  A.  179,  109  SW  1143. 

4.  Atlantic  Coast  Line  R  Co.  v. 
Hlnely-Stephens  Co.,  64  Fla.  175,  60 
S  749,  AnnCasl914B  999;  McKahan  v. 
American  Express  Co.,  209  Mass.  270, 
96  NE  785.  35  LRANS  1046.  AnnCas 
1912B  612;  Pavltt  v.  Lehigh  Valley 
R.  Co.,  163  Pa.  302.  25  A  1107;  Pecos, 
etc.,  R.  Co.  v.  Hughes,  44  Tex.  Civ. 
A.  135.  98  SW  410;  Gulf,  etc.R.  Co. 
v.  Harris,  (Tex.  Civ.  A.)  72  SW  71. 

5.  Hunnewell  v.  Taber,  12  F.  Cas. 
No.  6,880,  2  Sprague  1;  Hand  v. 
Baynes,  4  Whart.  (PaJ  204.  33  AmD 
54. 

6.  Sleat  v.  Fagg,  5  B.  A  Aid.  342, 
7  ECL  191,  106  Reprint  1216. 

7.  Thorley  v.  Orchis  SS.  Co., 
[1907]  1  K.  B.  660,  7  AnnCas  281  and 
note,  2  BRC  565;  Balian  v.  Joly,  6 
T.  L.  R  345  (in  both  of  which  cases 
the  principle  of  the  decision  was  that 
the  deviation  amounted  to  a  failure 
to  comply  with  a  condition  precedent 
and  displaced  the  express  contract, 
independently  of  any  question 
whether  the  deviation  had  any  bear- 
ing on  the  particular  loss  complained 
of,  and  that  it  was  not  necessary 
to  trace  the  loss  which  has  occurred 
to    the    deviation). 

8.  Stewart  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa  229,  29  AmR 
476;  Robinson  v.  Merchants'  Despatch 
Transp.  Co.,  46  Iowa  470  (in  both  of 
which  cases  goods  were  shipped  to 
be  carried  through  in  the  same  car, 
but  were  unloaded  and  put  Into  a 
warehouse  during  transit  and  there 
burned). 

9.  See  case  Infra  this  note. 

[a]  Illustrations.— (1)  Where  a 
carrier  issues  a  through  bill  of  lad- 
ing to  a  point  beyond  its  line  and 
contracts  that  it  shall  not  be  liable 
for  damage  not  occurring  on  Its  line, 
and  the  route  Is  designated  In  the 
contract,  and  the  carrier  selects  an- 
other carrier  to  complete  the  trans- 
Fiortatlon,  and  damage  occurs,  the 
nitial  carrier  Is  responsible.  South- 
ern R.  Co.  v.  Frank,  6  Ga.  A.  674,  63 
SE  656.  (2)  Where  in  a  suit  for  the 
loss  of  goods  against  the  initial  car- 
rier It  produced  a  receipt  from  the 
connecting  carrier  In  which  the  des- 
tination was  different  from  that  given 
In  the  bill  of  lading,  the  initial  car- 


rier could  not,  if  this  mistake  caused 
the  loss,  claim  advantage  of  a  stip- 
ulation in  the  bill  of  lading  that  It 
should  not  be  liable  for  loss  not  oc- 
curring on  its  portion  of  the  route, 
nor  of  Civ.  Code  (1902)  «  2176,  dis- 
charging from  liability  an  initial 
carrier  producing  a  receipt  for  the 
goods  from  the  first  connecting  car- 
rier. Chartrand  v.  Southern  R.  Co, 
85  S.  C.  479,  67  SE  741.  (S)  Under 
a  contract  for  transportation  without 
a  change  of  cars,  the  carrier  cannot 
avail  itself  Qf  a  stipulation  against 
responsibility  for  damage  beyond  Its 
own  line,  where  there  has  been  a 
change  of  cars  after  the  goods  left 
the  possession  of  the  contracting  car- 
rier. Galveston,  etc.,  R.  Co.  v.  Alli- 
son, 59  Tex.  193.  (4)  A  railway 
company  limiting  Its  liability  to  Its 
own  line  in  a  contract  of  shipment 
of  freight  is  liable  for  the  negligence 
of  its  agent  in  billing  the  freight 
to  a  different  place  on  the  line  of 
the  connecting  carrier  from  that 
called  for  in  the  contract.  Gulf,  etc, 
R.  Co.  v.  Harris,  (Tex.  Civ.  A.)  72 
SW  71.  (6)  A  contract  limiting  the 
liability  of  a  company  to  damages 
occurring  on  its  own  lines  does  not 
exempt  the  company  from  liability 
for  damages  caused  by  the  abuse  of 
the  shipment  while  in  the  hands  of 
a  connecting  road  other  than  that 
over  which  ft  had  contracted  to  ship. 
Texas,  etc.,  R.  Co.  v.  Boggs.  (Tex. 
Civ.  A.)   40  SW  20. 

10.  Mallet  v.  Great  Eastern  R.  Co., 
[1899]    1    Q.   B.    309. 

11.  Corby  v.  Grand  Trunk  R.  Co., 
6  OntWR  492. 

IS.  Atlantic  Coast  Line  R.  Co.  v. 
Hlnely-Stephens  Co.,  64  Fla.  176,  60 
S  749,  AnnCaal914B  999;  McKahan  v. 
American  Express  Co..  209  Mass.  270, 
96  NE  785,  35  LRANS  1046,  AnnCas 
1912B   612. 

13.  U.  8.— Wilson  v.  Atlantic  Coast 
Line  Rv  Co.,  129  Fed.  774  [aff  131 
Fed.  1022,  66  CCA  486]. 

Cal. — California  Powder  Works  v. 
Atlantic,  etc.,  R.  Co.,  113  Cal.  849,  45 
P  691,  36  LRA  648  and  note  (gun- 
powder). 

Ind.— Cleveland,  etc,  R.  Co.  v. 
Henry,  170  Ind.  94,  83  NE  710;  Pitts- 
burgh, etc.,  R.  Co.  v.  Mahoney.  148 
Ind.  196,  46  NE  917,  47  NE  464,  6J 
AmSR  503,  40  LRA  101:  Louisville, 
etc..  R.  Co.  v.  Keefer,  146  Ind.  21, 
44  NE  796.  58  AmSR  348    38  LRA  93. 

Mass. — Robertson  v.  Old  Colony  R 
Co..  156  Mass.  525,  81  NE  660,  32  Am 
SR   482. 

Mich. — Mehegan  v.  Boyne  City,  etc., 
R.  Co.,  178  Mich.  694,  141  NW  905. 
148  NW  173,  LRA1915E  1170. 

N.  Y. — Toy  v.  Long  Island  R.  Co., 
26  Misc.  792,  66  NYS  182  (glassware). 

Tex. — Missouri,  etc,  R.  Co.  v.  Car- 
ter, 95  Tex.  461,  68  SW  169. 

And  see  cases  Infra  I  249. 

"A  common  carrier  may.  undoubt- 
edly, become  a  private  carrier,  or 
bailee  for  hire,  when,  as  a  matter  of 
accommodation  or  special  engage- 
ment, he  undertakes  to  carry  soroe- 


Cor  later  oases,  developments  and  ohangea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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which  it  will  undertake  the  transportation.14    This 
is  not  violative  of  public  policy.15 

[$  249]  b.  Lobs  or  Injury  Caused  by  Negligence. 
The  general  rule  that  common  carriers  cannot  secure 
immunity  from  liability  for  their  negligence  by 
_  contract  has  no  application  when  a  railroad  com- 
'  pany  is  acting  outside  the  performance  of  its  duty 
as  a  common  carrier.  In  such  case  it  is  dealing 
with  matters  involving  ordinary  considerations  of 
contractual  relation ;  those  who  choose  to  enter  into 
an  engagement  with  it  are  not  at  a  disadvantage, 
and  its  stipulations  even  against  liability  for  its 
own  negleet  are  not  repugnant  to  the  requirements 
of  its  public  service,  but  the  rule  extends  no  fur- 
ther than  the  reason  for  it.1*  There  may  be  special 
engagements  which  are  not  embraced  within  its 
duty  as  a  common  carrier,  although  their  perform- 
ance may  incidentally  involve  the  actual  transporta- 
tion of  persons  and  things  whose  carriage  in  other 
circumstances  might  be  within  its  public  obliga- 
tion," as,  for  instance,  the  transportation  of  men 
and  supplies  required  by  a  construction  company 
in  grading  an  extension.18  And  a  contract  for  such 
transportation  at  reduced  rates  may  validly  stipu- 
late against  liability  for  negligence.19  This  prin- 
ciple has  also  been  applied  to  the  carriage  of  ex- 
press matter,  the  view  being  taken  that  railway 
companies  although  common  carriers  may  contract 


as  private  carriers  to  transport  express  matter  for 
express  companies  as  such  matter  is  usually  car- 
ried, and  in  that  capacity  may  properly  require  ex- 
emption from  liability  for  negligence  as  a  condition 
to  the  obligation  to  carry."  Likewise  the  principle 
has  been  applied  to  carriers  of  express  messengers, 
it  being  held  that  the  carrier  may  make  a  contract 
by  which  an  express  messenger  as  a  condition  of 
the  carrier's  employment  assumes  all  risk  of  injury 
while  so  riding,  whether  from  negligence  of  the  car- 
rier's servants  or  otherwise.21  So  the  principle  has 
frequently  been  applied  in  the  hauling  of  circus 
trains  owned  by  the  circus  proprietors,  where  the 
carrier  furnishes  men  and  motive  power  to  trans- 
port the  train  which  is  to  be  operated  under  the 
management  and  the  control  of  the  circus  pro- 
prietor,22 or  where  the  proprietors  of  the  eircus 
train  agree  to  load  and' to  unload  the  cars,  the  car- 
rier's servants  having  no  right  to  direct  the  same.23 
Under  these  circumstances  it  has'  been  held  that 
the  carrier  may  validly  contract  against  loss  or 
injury  to  person  or  property  of  the  circus  train 
from  any  cause  whatsoever.14  Similarly  it  has  been 
held  that  a  railroad  company  can  limit  its  liability 
for  negligence  to  operators  of  a  motor  car  owned 
by  an  independent  company  and  run  on  the  railroad 
with  the  company's  permission.15 


ix.  shipping  receipts,  bills  of  lading,  and  special  contracts25* 


[»  250]  A.  Receipts.  The  validity  of  stipulations 
contained  in  shipping  receipts  by  which  it  is  at- 
tempted to  limit  the  liability  of  the  carrier  has 
already  been  discussed.2"  In  accordance  with  the 
general  principles  elaborated  in  that  connection,  it 
is  usually  held  that  a  receipt  given  by  the  carrier 
to  the  shipper,  in  so  far  as  it  contains  stipulations 
as  to  the  transportation,  constitutes  the  contract 
under  which  the  goods  are  to  be  transported,  and 
its  terms  are  binding  on  both  parties.27  ,  And  there- 
fore its  terms  cannot  be  varied  or  added  to  by  parol 
evidence.2"  But  even  in  this  light  a  carrier's  re- 
ceipt is  not  conclusive  evidence  of  the  contract,2* 
for  parol  evidence  is  admissible  to  show  that  the 
written  instrument  never  had  any.  legal  existing  or 


binding  force,  and  was  given  under  such  circum- 
stances that  it  failed  to  state  the  agreement  of  the 
parties.10  The  fact  is  that  so  far  as  such  an  instru- 
ment is  and  purports  to  be  only  an  acknowledgment 
of  the  receipt  of  the  goods  it  is  not  a  contract  at 
all.  If  it  purports  to  contain  a  stipulation  with 
reference  to  the  transportation  it  may  of  course 
constitute  a  contract  and  be  binding,  but  if  it  pur- 
ports to  be  only  a  receipt,  even  though  it  contains 
a  memorandum  as  to  the  rate  of  freight,  it  will  not 
be  conclusive.51  Where  a  ,bill  of  lading  or  a  re- 
ceipt is  delivered  after  shipment,  under  a  prior 
contract,  whether  oral  or  written,  it  will  not  super- 
sede the  agreement  under  which  the  shipment  was 
made.82    On  the  other  hand,  if  the  receipt  indicates 


thing:  which  It  Is  not  his  business 
to  carry."  New  York  Cent.  R.  Co.  v. 
Lock-wood,  17  Wall.  (U.  S.)  857,  877. 
21  L.  ed.  627;  Wilson  v.  Atlantic 
Coast  Line  R.  Co.,  129  Fed.  774  [art 
123     Fed.    1022,    «6    CCA    486]. 

14.  Cleveland,  etc.,  R.  Co.  v. 
Henry.   170  Ind.  »4,  83  NB  710. 

15.  Ferrari  v.  New  York  Cent., 
etc.,  R.  Co.,  162  App.  Dlv.  6,  147  NYS 
376. 

16.  U.  S. — Sante  F6,  etc.,  R  Co. 
v.  Grant  Bros.  Constr.  Co.,  228  TJ.  S. 
177,    33   SCt  474,   57  L.  ed.   787. 

Aria. — Santa  Fe,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  Arts.  186, 
188  P  467  [rev  on  other  grounds  228 
U.  8.  177,  83  SCt  474,  57  L.  ed.  787]. 

Mich. — Mehegan  v.  Boyne  City, 
etc,  R.  Co.,  178  Mich.  694,  141  NW 
S05.    148   NW   173,   LRA191BE   1170. 

N.  Y. — Ferrari  v.  New  York  Cent., 
etc,  R.  Co..  168  APP.  D1t.  6,  147  NYS 
176. 

Tex. — Missouri,  etc,R.  Co.  v.  Car- 
ter. 95  Tex.  461,  68  SW  169. 

17.  Northern  Pac.  R.  Co.  v.  Adams, 
192  U.  S.  440,  24  SCt  856,  47  L.  ed.  846. 

18.  Santa  Fe,  etc.,  R.  Co.  v.  Grant 
Bros.  Constr.  Co.,  228  TJ.  S.  177,  88 
SCt  474.  57   L.   ed.   787. 

U.  Santa  F«,  etc..  R.  Co.  v.  Grant 
Bros.  Constr.  Co..  228  V.  S.  177,  33 
SCt  474.  57  L.  ed.  787  [rev  13  Arts. 
186.   108   P   467]. 

sV.  Pittsburgh,  etc.,  R.  Co.  v.  Ma- 
honey,  148  Ind?  196,  46  NB  917,  47 
NB  464.  62  AmSR   503,   40  LRA  101. 

SI.    ■xpreaa)  wmwiMi  see  Infra 


i  1161. 

88.  Clough  v.  Grand  Trunk  West- 
ern R  Co.,  165  Fed.  81,  85  CCA  1, 
11  LRANS  446;  Cleveland,  etc.,  R. 
Co.  v.  Henry,  170  Ind.  94,  83  NE  710; 
Coup  v.  Wabash,  etc.,  R.  Co.,  66 
Mich.  Ill,  22  NW  215,  66  AmR  374; 
Ferrari  v.  New  York  Cent.,  etc.,  R. 
Co.,  162  App.  DiV.  6,  147  NYS  876. 
See  also  Chicago,  etc.,  R.  Co.  v.  Wal- 
lace, 66  Fed.  606,  14  CCA  267,  30 
LRA  161  and  note. 

S3.  Wilson  v.  Atlantic  Coast  Line 
R.  Co..  129  Fed.  774  [aft*  133  Fed. 
1022,  66  CCA  486];  Robertson  v.  Old 
Colony  R.  Co.,  156  Mass.  626,  31  NB 
650,  32  AmSR  482. 

34.     See  cases  supra  notes  22,  23. 

25.  Mehegan  v.  Boyne  City,  etc., 
R.  Co.,  178  Mich.  694,  141  NW  905, 
148    NW   178,   LRA1915E   1170. 

3616.  Contracts  for  carriage  by 
water  see  Shipping  [36  Cyc  206]. 

26.  See    supra   58    177-181. 

27.  McMillan  v.  Michigan,  etc.,  R. 
Co.,  16  Mich.  79,  93  AmD  208;  Collen- 
der  v.  Dinsmore.  55  N.  Y.  200, 14  AmR 
224;  Huntington  v.  Dinsmore,  4  Hun 
(N.  Y.)  66.  6  Thomps.  &  Co.  195;  Sou- 
met  v.  National  Express  Co.,  66  Barb. 
IN.  Y.)  284;  Falkenan  v.  Fararo,  35 
N.  Y.  Super.  832.  44  HowPr  325  raff 
65  N.  Y.  642];  Union  SS.  Co.  v.  Drys- 
dale.  32  Can.  S.  C.  879. 

[a]  Where  the  receipt  wae  In  the 
usual  form,  and  stated  that  the  goods 
were  to  be  delivered  at  a  point  on 
another. road,  It  was  held  that  there 


was  an  implied  agreement  on  the 
part  of  the  carrier  to  take  the  goods 
to  their  destination.  Landes  v.  Pa- 
cific   R.   Co.,    50    Mo.    846. 

28.  See  infra  |   260  et  seq. 
Parol  evidence  generally   see  Evi- 
dence  [17  Cyc  567]. 

29.  Pereira  v.  Central  Pac.  R  Co., 
66   Cal.  92,  4  P  988. 

30.  Purcell  v.  Southern  Express 
Co.,   34   Ga.   315. 

[a]  Ambiguous  terms  (1)  in  the 
receipt  may  be  explained  by  parol 
evidence.  Savannah,  etc.,  R.  Co.  v. 
Collins,  77  Ga.  376,  3  SE  416,  4  Am 
SR  87.  (2)  For  Instance,  where  the 
letters  "C.  O.  D."  are  used,  parol 
evidence  is  admissible  to  explain 
their  meaning.  American  Express  Co. 
v.  Lesem,  89  111.  812;  Collender  v. 
Dinsmore.  66  N.  Y.  200,  14  AmR  224. 

31.  Wood  v.  Steamboat  Fleetwood, 
22   Mo.   560. 

[a]  Independent  oral  agreement. — 
It  may  be  shown  that  there  was  an 
independent  and  collateral  oral 
agreement  outside  of,  or  superseding 
the  terms  of  the  receipt.  The  evi- 
dence as  to  the  whole  transaction 
should  be  considered  in  determining 
what  the  contract  was.  Union  R., 
etc..  Co.  v.  Rlegel,  73  Pa.  72. 
'  32.  The  Arctic  Bird,  109  Fed.  167; 
Missouri,  etc.,  R.  Co.  v.  Linton,  (Tex. 
Civ.  A.)  141  SW  129;  King  v.  Wood- 
bridge.  34  Vt.  665:  Strohn  v.  Detroit, 
etc,  R.  Co.,  21  Wis.  654,  94  AmD 
564.  See  also  Baker  v.  Michigan, 
etc.,  R  Co.,  42  JUL  78;  Chicago,  etc. 
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that  a  subsequent  bill  of  lading  containing  the  con- 
tract is  to  be  issued,  then  it  will  be  superseded  by 
the  bill  of  lading  when  issued,  so  far  as  its  terms 
are  different  from  those  in  the  ordinary  bill  of  lad- 
ing.33 A  receipt  showing  delivery  of  the  goods  to 
the  carrier  and  reciting  that  they  were  received  in 
good  order  is  evidence  that  the  goods  were  received 
in  good  order.34  However,  it  is  not  conclusive  of 
the  question,  but  constitutes  merely  an  admission, 
subject  to  explanation;35  and  as  regards  a  connect- 
ing carrier  it  has  not  even  that  effect.  The  con- 
necting carrier  is  in  no  way  affected  by  such  an 
admission.36  Likewise  it  is  not  conclusive  as  to 
the  amount  of  goods  receipted  for,  and  it  is  always 
competent  to  show,  as  between  the  parties,  that  the 
quantity  actually  delivered  was  less  than  that  named 
in  the  receipt,     nor  is  it  conclusive  as  to  their 


quality.38  A  recital  of  what  a  sealed  package  is 
"said  to  contain"  is  not  even  prima  facie  evidence 
of  the  contents.39  The  duty  of  the  carrier  safely  to 
transport  the  goods  with  reasonable  dispatch  and 
to  deliver  them  to  the  consignee  at  the  point  of 
destination  exists  even  though  there  is  no  shipping 
con  true t 

[$  251]  B.  Bills  of  Lading"— 1.  Nature;  What 
Constitutes;  Duty  to  Issue.  An  instrument  issued 
by  the  carrier  to  the  consignor,  consisting  of  a 
receipt  for  the  goods  and  an  agreement  to  carry 
them  from  the  place  of  shipment  to  the  place  of 
destination,  is  a  bill  of  lading.43  The  instrument  is 
twofold  in  its  character;  it  is  a  receipt  as  to  the 
quantity  and  description  of  the  goods  shipped,  and 
a  contract  to  transport  and  deliver  the  goods  to  the 
consignee  or  other  person   therein  designated,  on 


R   Co.   v.   Hull.   76   III.   A.   408    (both 
recognizing  the  rule). 

[aj  Bawoi  tor  rule.— "Having 
previously  entered  Into  a  special 
verbal '  agreement,  he  may  rightfully 
assume,  in  the  absence  of  notice  to 
that  effect,  that  it  is  embodied  in  the 
paper  or  receipt,  or  at  least  that 
the  receipt  contains  nothing  con- 
trary to  it.  It  is  in  the  nature  of  a 
direct  fraud  or  cheat  for  the  com- 
pany or  its  agents,  after  having  en- 
tered into  a  verbal  agreement,  thus 
wrongfully  to  Insert  a  contract  of 
an  entirely  different  character,  and 
present  1t  to  the  party  without  di- 
recting his  attention  expressly  to  it 
and  procuring  his  assent.  It  Is  no 
answer  for  the  company  in  such  a 
case  to  say,  that  the  other  party 
should  have  been  more  diligent  and 
watchful,  and  should  have  detected 
the  fraud.  So  long  as  he  is  Ignorant 
of  the  new  conditions,  and  does  not 
assent  to  them,  the  contract  in  writ- 
ing Is  not  consummated,  and  parol 
evidence  may  be  received."  Strohn 
v.  Detroit,  etc..  R.  Co.,  21  Wis.  554, 
581.   94   AmD   664. 

[b]  Xllturtratlons. — (1)  Obligations 
under  a'  contract  to  carry  a  dead 
body  are  not  controlled  by  recitals 
of  a  receipt  given  by  the  carrier's 
agent,  executed  after  the  contract 
was  made  and  Intended  merely  as  a 
receipt  for  money  paid.  Missouri, 
etc.,  R.  Co.  v.  Linton,  (Tex.  Civ.  A.) 
141  8W  129.  (2)  .Where  the  general 
superintendent  and  the  train  dis- 
patcher of  a  railroad  agreed  with  a 
shipper  to  transport  his  fruit  In 
time  to  take  the  steamer  L  sailing 
from  New  York,  and  the  shipping 
receipt  contained  upon  its  face  In 
writing  the  words,  ''For  export  .  .  . 
per  SS.  St.  Louis  sailing  13  Deer.," 
the  agreement  to  transport  so  that 
the  shipment  might  be  sent  on  the 
steamer  In  question  was  not  merged 
in  the  shipping  receipt  although  it 
had  conditions  on  the  back  to  the 
effect  that  no  carrier  should  be 
bound  to  carry  in  time  for  any  par- 
ticular vessel.  Frey  v.  New  York 
Cent.,  etc.,  R.  Co.,  114  App.  Div.  747, 
100    NTS    225. 

[c]  Evidence. — On  the  question 
whether  plaintiff  consented  to  vary 
the  oral  contract  of  shipment,  so  as 
to  make  it  accord  with  the  terms  of 
a  limited  liability  receipt,  evidence 
that  plaintiff  did  not  read  the  re- 
ceipt was  admissible.  Coggswell  v. 
Weir,  101  NTS  188. 

33.  St.  Louis,  etc.,  R.  Co.  v.  Citi- 
zen's Bank,  87  Ark.  26.  112  SW  164, 
128  AmSR  17:  Merchants'  Despatch 
Transp.  Co.  v.  Furthmann,  149  111. 
66,  36  NE  624,  41  AmSR  266;  Blan- 
chard  v.  Page,  8  Gray  (Mass.)  281; 
Dunbar  v.  Charleston,  etc.,  R.  Co., 
62  S.  C.  414,  40  SB  884.  See  also 
Union  Pac.  R.  Co.  v.  Beardwell,  79 
Kan.  40,  99  F  214  (holding  that  the 
rule  against  limiting  liability  by 
subsequent  agreement  has  no  applica- 
tion where  the  parties  at  all  times 
contemplated  making  a  written  con- 
tract  denning   their   respective   obli- 


gations in  regard  to  the  shipment). 

[a]  Bven  u  the  receipt  haa  the. 
form  of  a  bill  of  lading  it  will  not 
constitute  the  contract  of  shipment 
If  It  was  not  understood  to  have 
been  delivered  and  received  with  that 
intention.  Flash  v.  New  Orleans,  etc., 
R.   Co.,   28   La.  Ann.   353. 

34.  International,  etc.,  R  Co.  v. 
Shands,  (Tex.  Civ.  A.)  93  SW  1105. 
Compare  Taylor  v.  Pennsylvania  R. 
Co.,  8  N.  J.  L.  J.  149  (holding  that, 
where  a  receipt  contains  the  words 
"good  order,"  meaning  that  at  the 
time  the  goods  were  received  they 
were  in  good  order,  the  term  will  be 
held  to  mean  "apparent  good  order," 
as  the  company  is  not  authorized  to 
open  the  packages  received). 

[a]  "Apparent  good  order." — A  re- 
ceipt by  a  carrier  for  goods  "In  ap- 
parent good  order,  except  as  noted 
(contents  and  condition  of  contents 
of  packages  unknown),"  raises  no 
presumption  against  the  carrier  as 
to  the  actual  condition  of  the  goods 
when  received,  and  the  burden  rests 
on  the  shipper  to  show  that  they 
were  In  good  condition  when  re- 
ceived. "Such  words  In  a  receipt 
by  the  carrier  refer  only  to  the  out- 
ward appearance  of  the  package." 
Thyll  v.  New  York,  etc.,  R.  Co.,  84 
NYS  175  [mod  92  App.  Dlv.  613,  87 
NYS    3.46]. 

36.  Seller  v.  The  Pacific,  21  F. 
Cas.  No.  12.644,  Deady  17,  1  Or.  409: 
Illinois  Cent.  R.  Co.  v.  Cowles,  32 
111.   116. 

36.  Texas,  etc.,  R.  Co.  v.  Kelly. 
(Tex.  Civ.  A.)  74  SW  343.  And  see 
Evans  v.  Atlanta,  etc.,  R  Co.,  66  Ga. 
498;  Chicago,  etc.,  R.  Co.  v.  Ben- 
jamin,  63   111.   283. 

37.  Hlgley  v.  Burlington,  etc.,  R. 
Co.,  99  Iowa  503,  68  NW  829.  61  Am 
SR  250;  Dean  v.  King,  22  Oh.  St.  118; 
Horseman  v.  Grand  Trunk  R.  Co., 
31   U.  C.  Q.   B.   536. 

38.  Horseman  v.  Grand  Trunk  R. 
Co..    31    U.   C.    Q.    B.    535. 

39.  Fitzgerald  v.  Adair.s  Express 
Co.,  24  Ind.  447,  87  AmD  341  (hold- 
ing that,  where  a  receipt  for  a  sealed 
package  recites  that  It  was  "said  to 
contain"  a  certain  sum  of  money, 
it  was  not  even  prima  facie  evidence 
of  the  amount  actually  Inclosed). 

40.  Galveston,  etc.,  R.  Co.,  v. 
demons,  19  Tex.  Civ.  A.  462,  47  SW 
781. 

41.  Bills  of  lading:  of  mad  see 
Shipping  [36  Cyc  2111. 

Effect  of  delivery  and  aooeptanoe 
of  a  bill  of  lading;  embodying-  stipu- 
lations limiting'  the  oarrier'sllablilty 
see  supra  if  182-185. 

Under  what  circumstances  produc- 
tion and  surrender  of  bill  of  lading 
required  on  delivery  of  goods  see 
infra   8?   370-372. 

43.  Ga. — Bedell  v.  Richmond,  etc., 
R.  Co..  94  Ga.  22.  20  SB  262. 

111. — Illinois  Match  Co.  v.  Chicago, 
etc..  R.  Co..  260  111.  396,  95  NB  492; 
Idaho  Sheep  Co.  v.  Oregon  Short  Line 
R.  Co.,  188  111.  A.  591. 

Ind. — Union  R.,  etc.,  Co.  v.  Yeager, 
34  Ind.  1. 


Iowa. — Hamilton  v.  Schlltz  Brewing 
Co.,  129  Iowa  172,  180,  105  NW  438. 
2  LRANS  1078  [cit  Cyc]. 

Minn. — Freerran  v.  Kraemer,  63 
Minn.   242,   65    NW  465. 

Nebr. — Whitnack  v.  Chicago,  etc, 
R.  Co.,  82  Nebr.  464,  468,  118  NW  67, 
130  AmSR  692,  19  LRANS  1011  [cit 
Cyc]. 

N.  Y. — Dows  v.  Rush,  28  Barb.  167 
(holding  that,  where  the  vendors  of 
corn,  Intending  to  ship  it  ln<  their, 
own  boats  to  the  purchaser,  executed 
an  Instrument  containing  a  recital 
of  the  shipment,  its  quantity,  rate  of 
freight,  etc.,  this  constituted  a  bill  of 
lading  binding  on  the  owner  of  the 
corn  as  carrier). 

N.  D. — Yegen  v.  Northern  Pac  R 
Co..  19  N.  D.  70.  121  NW  206. 

See  also  generally  Bill  of  Lading 
[5  Cyc  707]. 

But  see  Bowden  v.  Philadelphia, 
etc:.  R  Co.,  (Del.)  91  A  208,  210 
(where  the  court  said:  "A  bill  of 
lading  is  not  a  contract  of  shipment 
It  Is  the  evidence  of  such  a  contract, 
and  probably  the  best  evidence"). 

[a]  "A  bill  of  lading  la  a  contract 
or  undertaking  on  the  part  of  a  car- 
rier to  deliver  the  goods  therein  de- 
scribed at  a. particular  place,  subject 
to  the  conditions  therein  contained, 
according  to  the  usual  course  of 
transportation."  Nashville  Fourth 
Nat.  Bank  v.  Nashville,  etc.,  R.  Co., 
128  Tenn.    530,   536.   161    SW   1144. 

[b]  Form  of  Mil  of  lading  Imma- 
terial.— Although  there  is  a  common 
form  of  bills  of  lading  in  use,  yet. 
like  every  other  contract.  It  may  be 
molded  according  to  the  will  of  the 
parties  by  whom  It  Is  made;  it  may 
be  framed  without  any  exceptions, 
and  then  left  to  be  construed  by  the 
general  principles  of  law,  or  excep- 
tions other  than  those  usually  In- 
serted, may  be  introduced.  Harvy  v. 
Pike,  4  N.  C.  519,  7  AmD  693. 

[c]  A  paper  signed  only  by  the 
consignor  and  not  purporting  to  bind 
the  carrier,  even  though  delivered  to 
the  master  of  the  vessel  on  which 
the  goods  are  to  be  transported.  Is 
not  a  bill  of  lading.  Babcock  v.  Or- 
blson,  25  Ind.  75:  Covell  v.  Hill,  6 
N.  Y.  374:  Gage  v.  Jaqueth,  1'  Lans. 
(N.  Y.)   207. 

[d]  Where  a  hoi  of  lading  takes 
merely  the  form  of  a  receipt,  it  car- 
ries with  It  an  agreement  safely  to 
carry  the  property  mentioned  there- 
in, but  such  duty  arises,  not  by  rea- 
son of  any  express  terms  In  the  bill 
of  lading,  but  by  the  Implied  con- 
tract created  by  tne 
W. 
R   Co.,   189   111.   A    96. 

[e]  Bill  of  lading  to  bearer,. — A 
shipping  receipt,  whereby  the  car- 
rier agreed  to  transport  goods,  and 
in  which  a  third  person  was  named 
as  consignee,  and  the  number  of  the 
car  containing  the  goods  was  stated, 
was  not  a  bill  of  lading  to  bearer, 
and  so  was  not  an  instrument  sym- 
bolical of  the  goods,  without  produc- 
tion of  which  a  delivery  could  not 
be  made  to  anyone.     Green  v.  Baltl- 


tract    created    by    tne    common    law. 
A.    Fraser   Co.    y.   Chicago,    etc 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  terms  specified  in  such  instrument.43  By  mer- 
cantile law  and  usage  a  bill  of  lading  stands  as  a 
substitute  and  symbolic  representative  of  the  goods 
therein  described,**  and  possession  symbolized  by  a 
bill  of  lading  is  the  same  as  actual  possession.*5  Of 
course  it  is  not  essential  that  a  hill  of  lading  be 
issued,  for  in  the  absence  of  any  such  instrument 
the  rights  of  the  shipper  and  the  duty  of  the  car- 


rier are  fixed  by  the  applicatory  rules  of  law.**  No 
particular  form  or  solemnity  is  required.*7  An  oral 
contract  of  shipment  is  valid,48  at  least  so  far  as 
intra-state  shipments  are  concerned.  It  has  been 
held  that,  when  the  delivery  to  the  carrier  of  an 
interstate  shipment  is  complete,  if  no  bill  of  lading 
is  issued  the  rights  and  liabilities  of  the"  parties 


more,  etc.,  R.  Co..  206  Mass.  331, 
92  NE  622.     See  also  infra  i  266  et 

**43.  U.  S. — St.  Louis,  etc.,  R.  Co. 
y.  Knight.  122  U.  S.  79,  7  SCt  1132. 
30  L.  ed.  1077:  Pollard  v.  Vinton,  106 
U.  S.  7,  26  L.  ed.  998;  The  Bark 
Delaware  v.  Oregon  Iron  Co.,  14  Wall. 
579.  20  L.  ed.  779;  In  re  Livingston, 
205  Fed.  364,  12S  CCA  682;  Cobb  v. 
Brown.  193  Fed.  958,  113  CCA  686; 
Cunard  SS.  Co.  v.  Kelley,  115  Fed. 
478,  53  CCA  310. 

Ala. — 'Williams  v.  Louisville,  etc., 
R.  Co.,  58  S  315;  Louisville,  etc,  R. 
Co.  v.  Fulgham,  91  Ala.  666,  8  S  803. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Citi- 
zens' Bank.  87  Ark.   26,   112  SW  154. 

Iowa. — Garden  Grove  Bank  v.  Hu- 
meston,  etc,  R.  Co.,  67  Iowa  526,  25 
NW   761. 

La. — Hunt  v.  Mississippi  Cent.  R. 
Co.,   29    La,   Ann.    446. 

Me. — O'Brien  v.  Gilchrist,  34  Me. 
554.  56  AmD  676.' 

Mo. — The  Missouri  v.  Webb,  9  Mo. 
193;  Morrison  Grain  Co.  v.  Missouri 
Pac  R.  Co.,  182  Mo.  A.  839,  170  SW 
404. 

Nebr. — Lincoln  Tent,  etc,  Co.  v. 
Missouri  Pac  R.  Co.,  86  Nebr.  838, 
125    NW    603. 

S.  C. — McMeekln  v.  Southern  R. 
Co.,    82   S.   C.   468,   64   SB  413. 

Tex. — Texarkana,  etc.,  R.  Co.  v. 
Rosebrook-Josey  Grain  Co.,  52  Tex. 
Civ.  A.  156,  114  SW  436;  Cohen  v. 
Missouri,  etc,  R.  Co.,  44  Tex.  Civ.  A. 
J81.   383,   98   SW   437    [cit  Cyo]. 

Can. — North-West  Transp.  Co.  v. 
McKenzle.  26  Can.  S.  C.   38. 

"A  bill  of  lading,  to  the  extent 
that  it  confesses  'the  delivery  and 
acceptance  of  the  goods  by  the  car- 
rier Is  a  receipt.  In  other  respects, 
it  is  a  contract,  and  the  contract 
particularly  covers  the  obligation  of 
carrving  the  goods  to  destination 
and  of  delivering  them  to  the  con- 
signee." Sonla  Cotton  Oil  Co.  v.  The 
Red  River,  106  La.  42,  46,  30  S  303, 
87  AmSR  298. 

44.     U.    8. — St.    Louis    Merchants' 
i      Nat.  Bank  v.  Shaw,  101  U.  S.  667,  25 

L.  ed.    892. 
I         Ala. — Selma   Commercial    Bank   v. 
Hurt.  99  Ala.  130,  12  S  668,  42  AmSR 
38,  19    LRA  701. 

Ark. — Vehicle  Supply  Co.  v.  Mcln- 
turff.  120  Ark.  487,  179  SW  999; 
Kansas  City  Southern  R  Co.  v.  Ma- 
bry.  112  Ark.  110,  166  SW  279;  St. 
Louis,  etc.,  R.  Co.  v.  Citizens'  Bank, 
14  Ark.  26,  112  SW  154,  128  AmSR  17 
(under  express  statutory  provision). 

Ga. — Commercial    Bank    v»    J.    K. 

I       Arrosby  Co.,   120   Ga.   74.   47   SB  589, 

1      65  LRA  443;  Raleigh,  etc,  R.  Co.  v. 

Lowe.  101  Ga.  320,  28  SB  867;  Postell 

v.  Avery.   12  Ga.  A.   607,  77   BE  666. 

Hi. — Michigan  Cent.  R  Co.  v.  Phil- 
lips. «0  111.  190;  Ensign  v.  Illinois 
Cent.  R.  Co.,  180  111.  A.  882. 

Iowa. — Exchange  Nat.  Bank  v.  Mc- 
Caffrey, 157  NWV09;  Schllchtlng  v. 
Chicago,  etc,  R.  Co.,  121  Iowa  502, 
s«  NW  959;  Shaffer  v.  Rynders,  116 
Iowa  472,  89  NW  1099;  Kansas  City 
First  Nat.  Bank  v.  Mt.  Pleasant  Mill- 
ing Co.,  103  Iowa  618,  72  NW  689; 
Garden  Grove  Bank  v.  Humeston, 
etc.  R.  Co.,  67  Iowa  626,  25  NW  761. 

Md. — Bristol  Nat.  Bank  v.  Balti- 
more, etc,  R.  Co.,  99  Md.  661,  678, 
59  A  134,  105  -AmSR  821  and.  note 
[clt  Cyc]. 

Mass. — Brown  v.  Floersheim  Mer- 
cantile Co.,  206  Mass.  373.  92  NE  494; 
Stollenwerck  v.  Thacher,  116  Mass. 
224. 

Minn. — State     Security     Bank     v. 

Luttgen,   2?  Minn.   3(3,   13   NW   161. 

Mo— Skflllng   v.    Bollman,    73    Mo. 

665.    39    AmR    537;    Davenport    Nat. 

Bank  v.    Homeyer,    46    Mo.    148,    100 

[10CJ.-18] 


AmD  363;  Robert  C.  White  Live 
Stock  Commn.  Co.  v.  Chicago,  etc., 
R.  Co.,  87  Mo.  A.  330. 

Nebri — Huffman  v.  Henry  Motor 
Co..  98  Nebr.  617,  158  NW  666. 

N.  D. — Yegan  v.  Northern  Pac.  R. 
Co.,  19  N.  D.  70,  121  NW  206. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Mounts,    44    Okl.    859,    144    P   1036. 

Pa. — Marine  Nat.  Bank  v.  Baringer, 

46  Pa.  8uper.  610:  Storey  v.  Hershey, 
19  Pa.  Super.  485. 

Tex. — Nashville,  etc,  R.  Co.  v. 
Grayson  County  Nat.  Bank.  (Civ.  A.) 
91  SW  1106  [rev  on  other  grounds 
tOO  Tax.  17.  93  SW  4311. 

W.  Va. — Nelll  v.  Rogers  Bros.  Pro- 
duce Co.,  41  W.  Va.  27,  23  SE  702. 

Eng.— Glyn  v.  East,  etc,  India 
Dock  Co..  7  App.  Cas.  591,  4  ERC  818. 

[a]  A  bill  of  lading-  Is  prima  fasts 
evidence  of  the  fact  recited  therein. 
Ross  v.  Maine  Cent.  R.  Co.,  114  Me. 
287,  96  A  223.  See  also  Infra  Si  253- 
264. 

[b]  Bvidenoe  of  ownership*— In  the 
hands  of  the  holder,  a  bill  of  lading 
is  evidence  of  ownership,  special  or 
general,  of  the  property  mentioned 
in  it,  and  of  the  right  to  receive  the 
property  at  the  place  of  delivery. 
Craig  v.  Marx,  65  Tex.  649;  Nelll  v. 
Rogers  Bros.  Produce  Co.,  41  W.  Va. 
87,  23   SE  702. 

[c]  It  represent*  cattle  shipped. 
Means  v.  Randall  Bank,  146  U.  S. 
620,  13  SCt  186,  86  L.  ed.  1107. 

48.  Morse  v.  Chicago,  etc.,  R.  Co., 
73  Iowa  226,  84   NW  825. 

46.  U.  S.— Cltlsens'  Bank  v.  Nan- 
tucket Steamboat  Co.,  5  F.  Cas.  No. 
2,730,  2  Story  16. 

Ala. — Alabama  Midland  R.  Co.  v. 
Darby,  119  Ala.  531,  24  8  713;  Mont- 
gomery, etc,  R.  Co.  v.  Kolb,  73  Ala. 
396  (holding  that  the  rule  is  not 
altered  by  the  fact  that  a  statute 
makes  It  compulsory  on  common  car- 
riers to  give  receipts  and  bills  of 
lading  for  goods);  Coosa  River 
Steamboat  Co.  v.  Barclay,  30  Ala.  120. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Neel,  56  Ark.   279,  19   SW  963. 

Ga. — Southern  R.  Co.  v.  Johnson, 
2   Ga.   A.    36,    58    SE   333. 

111. — Illinois  Cent.  R.  Co.  v.  Smy- 
ser,  38  111.  354,  87  AmD  201. 

Me. — Lord  v.  Maine  Cent.  R.  Co., 
106  Me.  255,  74  A  117. 

Mass. — Johnson  v.  Stoddard,  100 
Mass.  306. 

Mich. — Meloche  v.  Chicago,  etc,  R. 
Co.,   116   Mich.   69,   74    NW   301. 

Mo. — Landes  v.  Pacific  R.  Co.,  50 
Mo.  346:  Missouri  Pac  R.  Co.  v.  Mc- 
Llney,  32  Mo.-  A  166. 

N.  T. — Coyle  v.  Western  R.  Corp., 

47  Barb.  162;  Shelton  v.  Merchants' 
Despatch  Transp.  Co.,  86  N.  T.  Super. 
527  [rev  on  other  grounds  59  N.  T. 
2581. 

N.  C. — Smith  v.  Atlantic  Coast  Line 
R.  Co.,  163  N.  C.  143,  79  SE  433; 
Berry  v.  Southern  R.  Co.,  122  N.  C. 
1002,  30  SE  14;  Wells  v.  Wilmington, 
etc.,  R.  Co.,  51  N.  C.  47,  72  AmD  656. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Trawick, 
80  Tex.  270,  16  SW  568,  18  SW  948: 
East  Line,  etc.,  R,  Co.  v.  Hall,  64 
Tex.  616;  Missouri,  etc,  R.  Co.  v. 
Beard,  34  Tex.  Civ.  A.  188.  78  SW 
263;  Gulf,  etc.,  R.  Co.  v.  Compton, 
(Civ.  A.j  38  -6W  220;  International, 
etc.,  R  Co.  v.  Dimmit  County  Pasture 
Co..  6  Tex.  Civ.  A.  186.  23  SW  764 
(all  these  cases  were  decided  under 
a  statute  specifically  providing  that 
the  trip  shall  be  considered  as  com- 
mencing at  the  time  the  bill  of  lad- 
ing Is  signed,  and  that  the  liability 
of  the  carrier  as  such  shall  attach, 
as  at  common  law,  from  and  after 
such  signing;  and  providing  further 
that  in  all  other  respects  the  car- 
rier's liability  shall  remain  as  it  was 


at  common  law;  earlier  decisions 
reached  the  opposite  conclusion); 
Texas,  etc.,  R.  Co.  v.  Wheat,  2  Tex. 
A.  Civ.  Cas.  !  165;  Missouri  Pac.  R. 
Co.  v.  -Douglas,  2  Tex.  A,  Civ.  Cas. 
I  28. 

Eng. — Parker  v.  Great  Western  R 
Co.,  f  M.  &  O.  253,  49  ECL  253,  185 
Reprint  107. 

[a]  Common-law  duty  not  en- 
larged.— The  shipping  receipt  or  bill 
of  lading  imposes  no  duty  on  the 
carrier  except  that  which  arises 
from  the  common  law,  that  Is,  safely 
to  transport  the  goods  with  rea- 
sonable dispatch  and  to. deliver  them 
to  the  consignee  at  the  point  of  des- 
tination. Galveston,  etc.,  R.  Co.  v. 
Clemons,  16  Tex.  Civ.  A.  452,  47  SW 
781. 

47.  Mobile,  etc.,  R.  Co.  v.  Jurey, 
111  U.  8.  584,  4  SCt  666,  28  L.  ed. 
627. 

[a]  When  written  in  penoll  It 
may  be  sufficient.  Main  v.  Jarrett, 
88  Ark.  426.  104  SW  168,  119  AmSR 
144. 

48.  Mobile,  etc..  R.  Co.  v.  Jurey, 
111  U.  S.  684,  4  SCt  666.  28  L.  ed. 
627;  Lyon  v.  Atlantic  Coast  Line  R. 
Co.,  165  N.  C.  143,  81  SE  1;  MeCon- 
nell  v.  New  York  Cent.,  etc.  R.  Co., 
168  N.  C.  504.  79  SE  974:  Berry  v. 
Southern  R.  Co.,  122  N.  C.  1002,  80 
SE  14. 

[a]  Implied  contract. — Where 
goods  are  delivered  to  a  carrier  for 
transportation,  there  -  arises,  by  im- 
plication of  law,  a  contract  of  car- 
riage. Wellborn  v.  Southern  R.  Co., 
6  Ga.  A.  161,  64  SE  491. 

[b]     Applications      of      rale.— (1) 

Where  a  railroad .  company  furnishes 
a  car  for  the  purpose  of  being  loaded, 
and  assents  to  the  placing  of  goods 
therein,  the  goods  are  as  much  in 
the  possession  of  the  company  as  If 
they  had  been  delivered  in  its  ware- 
house for  shipment,  and  the  company 
Is  liable  where  the  goods  are  there- 
after destroyed  by  fire,  although  It 
occurs  before  a  bill  of  lading  has 
been  signed.  The  liability-  of  the 
carrier  attaches  from  tne  time  of 
accepting  the  goods  for  transporta- 
tion. Illinois  Cent.  R.  Co.  v.  Smyser, 
38  111.  364,  87  AmD  301.  See  also 
Toledo,  etc..  R.  Co.  v.  Gllvln,  81  111. 
611.  (2)  A  deposit  of  goods  in  defend' 
ant's  freight  depot,  with  the  agree- 
ment that  they  should,  be  shipped, 
Is  sufficient  to  make  defendant 
liable  for  their  value  when  destroyed 
by  fire,  although  no  shipping  bill  or 
contract  In  writing  was  made.  Mel- 
oche v.  Chicago,  etc,  R.  Co.,  lit' 
Mich.  69,  74  NW  301.  (3)  Where  an 
oil  company  furnished  to  the  carrier 
its' tank  cars  In  which  oil  was  regu- 
larly transported  to  the  market,  the 
cars  being  returned  without  addi- 
tional charge.  It  was  held  that  the 
carrier  was  liable  for  the  cars,  al- 
though no  express  contract  had  been 
made  with  reference  thereto.  Spears 
v.  Lake  Shore,  etc.,  R.  Co.,  67  Barb. 
(N.  Y.)  513.  (4)  The  carrier's  receipt 
of  the  goods  may  be  proved  without 
the  production  of  the  bill  of  lading 
or  an  accounting  for  Its  absence. 
Louisville,  etc.,  R.  Co.  v.  McGulre,  79 
Ala.  396. 

[c]  By  act  of  congress  relating 
to  stamp  taxes.  It  is  required  of  every 
carrier  that  It  shall  Issue  to  the 
shipper  or  consignor  "from  whom  any 
goods  are  accepted  for  transporta- 
tion," a  bill  of  lading,  to  which  a 
revenue  stamp  shall  be  attached  and 
canceled.  But  It  Is  only  when  the 
carrier  accepts  the  consignment  for 
shipment  that  It  Is  required  to  Issue 
the  stamped  bill  of  lading.  U.  S.  v. 
Wells.  96  Fed.  83.6. 
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ore  regulated  by  the  uniform  bill  of  lading  so  far 
as  applicable.4* 

[$  252]  2.  Validity  and  Effect;  Construction— a. 
Delivery  and  Acceptance.90  Ordinarily  the  terms 
and  obligations  of  the  contract  between  a  shipper 
and  a  common  carrier  of  goods  are  to  be  found  in 
and  determined  by  the  bill  of  lading;51  that  is  to 
say,  each  is  governed  by  its  terms,  and  their  respec- 
tive rights  and  liabilities  are  regulated  thereby." 
A  bill  of  lading  delivered  by  the  carrier  to  the 
shipper  and  accepted  by  the  latter  is  presumed  to 


constitute  the  contract  for  carriage,  and  this  is  so 
whether  or  not  he  signed  the  instrument,5*  and  al- 
though he  did  not  read  it.5*  The  shipper  receiving 
the  bill  of  lading  is  conclusively  presumed  to  have 
read  it  and  to  have  acquiesced  in  its  terms,  in  the 
absence  of  fraud,  imposition,  or  mistake,55  in  so  far 
as  the  provisions  therein  contained  are  lawful  and 
not  opposed  to  public  policy.58  But  if  the  shipper 
is  prevented  by  fraud  of  the  carrier's  agent  from 
reading  the  contract  he  is  not  bound  thereby." 
[$  253]  b.  Construction  of  Bills  of  Lading.    As 


49.  Standard  Combed  Thread  Co. 
v.  Pennsylvania  R.  Co..  88  N.  J.  L. 
267,  96  A  1002.  LRA1916C  606  and 
note. 

50.  Delivery  and  aooeptanoe  of  Mil 
of  lading  subsequent  to  shipment  see 
supra  i  223. 

61.  Evansvllle.  etc.,  R.  Co.  v.  Keve- 
kordes.  (Ind.  A.)  69  NE  1022:  Hoff- 
man v.  Metropolitan  Express  Co.,  Ill 
App.  Dlv.  407,  87  NYS  838:  Lansing 
v.  New  York  Cent.,  etc.,  R.  Co..  52 
Misc.  334.  102  NYS  1092;  Stevens  v. 
Lake  Shore,  etc.,  R,  Co..  20  Oh.  Clr. 
Ct.  41.  11  Oh.  Clr.  Dec.  168. 

[a]  Complete  agreement.— A  bill 
of  lading-  containing  the  agreement  of 
a  carrier  to  transport  at  a  specified 
price,  and  of  the  shipper  to  pay  the 

firlce.  Is  to  be  construed  as  contaln- 
ng  the  complete  agreement  of  the 
Sarttcs.  Evansvllle.  etc..  R.  Co.  v. 
levekordes,    (Ind.   A.)   69  NE  1022. 

52.  Post  v.  Atlantic  Coast  Line  R. 
Co..  138  Oa.  763.  76  SE  45;  Culbreth 
v.  Atlantic  Coast  Line  R.  Co.,  169  N. 
C.  723.  86  SE  624. 

53.  U.  S. — Tnman  v.  Seaboard  Air 
Line  R.  Co.,  159  Fed.  960. 

Kv. — Richmond,  etc..  R.  Co.  v.  Rich- 
ardson. 66  SW  1035,  23  KyL  2234. 

Md. — De  Wolff  v.  Adams  Express 
Co..  106  Md.  472.  67  A  1099. 

Mo. — Eckles  v.  Missouri  Pac.  R. 
Co.,  112  Mo.  A.  240,  87  SW  99;  Wyrlck 
v.  Missouri,  etc.,  R.  Co.,  74  Mo.  A 
406. 

Nebr. — Whltnack  v.  Chicago,  etc.. 
R.  Co.,  82  Nebr.  484,  469.  118  NW 
67,  13d  AmSR  892,  19  LRANS  1011 
[cit  Cyc]. 

N.  Y. — Hill  v.  Syracuse,  etc..  R.  Co.. 
73  N.  Y.  351,  29  AmR  163;  Boyle  v. 
Bush  Terminal  R.  Co.,  151  App.  Dlv. 
651,     136     NYS     355     [rev    on    other 

Sounds  210  N.  Y.  389,  104  NE  933]; 
offrnan  v.  Metropolitan  Express  Co., 
Ill  App.  Dlv.  407.  97  NYS  838; 
Wheeler  v:  Oceanic  Steam  Nav.  Co., 
72  Hun  5,  25  NYS  578  [aft  149  N.  Y. 
676  mem,  43  NE  990  mem]. 

N.  C. — Herring  v.  Atlantic  Coast 
Line  R.  Co..  160  N.  C.  252,  7«  SE  627: 
J.  M.  Pace  Mule  Co.  v.  Seaboard  Air 
Line  R.  Co..  160  N.  C.  216.  76  SE 
513. 

Oh. — Cincinnati,  etc.,  R.,Co.  v.  Pon- 
tius, 19  Oh.  St.  221,  2  AmR  391; 
Cincinnati,  etc..  R.  Co.  v.  Berdan,  22 
Oh.  Clr.  Ct.  326.  12  Oh.  Clr.  Dee.  481; 
Cleveland,  etc.,  R.  Co.  v.  La  Tourette, 
2  Oh.  Clr.  Ct.  279,  1  Oh.  Clr.  Dec. 
486. 

Okl.— St.  Louis,  etc..  R.  Co.  v.  Ladd, 
33  Okl.  160.  124  P  461. 

8.  C. — Johnstone  v.  Richmond,  etc.. 
R.  Co.,  39  8.  C.  55,  17  SE  612;  Pied- 
mont Mfg.  Co.  v.  Columbia,  etc.,  R 
Co.,  19  S.  C.  363. 

Tenn. — Nashville,  etc..  R.  Co*,  v. 
Stone,  112  Tenn.  348,  79  SW  1081, 
105  AmSR  955. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Thompson,  (Civ.  A.)  118  SW  618  [rev 
on  other  grounds  103  Tex.  372,  126 
SW  2571:  Texas,  etc.,  R.  Co.  v.  Byers, 
(Civ.  A.)  73  SW  427;  Wells,  etc.. 
Express  v.  Fuller,  4  Tex.  Civ.  A.  213. 
23   SW.  412. 

And  'see  supra  §  182..' 

[a]  If  a  shipper  execute*  a  bill 
of  lading,  (1)  he,  cannot  avoid  Its 
effect  by  showing  that  he  executed 
It  hurriedly  or  without  due  care,  or 
that  he  was  Ignorant  of  Its  contents. 
St.  Louis,  etc.,  R.  Co.  v.  Ladd,  33  Okl. 
160.  124  P'  461:  Johnstone  v.  Rich- 
mond, etc.,  R.  Co..  39  S.  C.  55,  17  SE 


512;  Nashville,  etc.,  R.  Co.  v.  Stone. 
112  Tenn.  348.  367.  79  SW  1031.  105 
AmSR  965.  (2)  "It  would  tend  to 
disturb  the  force  of  all  contracts  If 
one  in  possession  of  ordinary  capac- 
ity and  Intelligence  were  allowed  to 
sign  a  contract  and  act  under  It  In 
the  enjoyment  of  all  Its  advantages, 
and  then  to  repudiate  It  upon  the 
ground  that  Its  terms  were  not 
brought  to  his  attention."  Nashville, 
etc.,  R.  Co.  v.  Stone,  supra  [quot 
Bethea  v.  Northeastern  R.  Co.,  26  S. 
C.  91,  96,  1  SE  372]. 

[b]  A  bill  of  lading  signed  by  the 
company's  receiving  agent,  and  ac- 
cepted, and  acquiesced  In  by  the  con- 
signor, Is  binding  on  the  latter, 
although  not  signed  by  him,  and  the 
terms  and  conditions  of  the  contract 
expressed  therein  cannot  be  contra- 
dicted by  parol  proof.  Cincinnati, 
etc.,  R.  Co.  v.  Pontius,  19  Oh.  St.  221, 
2  AmR  391. 

[c]  By  statute  (1)  in  some  states 
assent  to  the  bill  of  lading,  in  so  far 
as  It  contains  special  stipulations  for 
the  Benefit  of  the  carrier,  must  be 
shown  by  the  shipper's  signature 
thereto.  Schroeder  v,  Schweixer 
Lloyd  Transport  Ve**M»erung's  Ge- 
sellschaft,  66  Cal.  29«7>*  P  478.  (2) 
A  statute  which  declares  that  a  con- 
signor, by  accepting  a  bill  of  lading 
or  a  written  contract  for  carriage, 
with  a  knowledge  of  Its  terms,  assents 
to  the  rate  of  nlre.  and  to  the  time, 
place,  and  manner  of  delivery  therein 
stated,  but  that  his  assent  to  any 
other  modification  of  the  carriers 
obligations  contained  therein  can  be 
manifested  only  by  his  signature  to 
the  contract,  should  not  be  construed 
as  merely  affecting  the  vehicle 
through  which  a  transportation  con- 
tract can  be  proved,  but  was  a  valid 
exercise  of  legislative  power  affect- 
ing Interstate  commerce  originating 
In  Oklahoma,  to  which  transportation 
contracts  made  In  that  state  were 
subject.  Erie  R.  Co.  v.  Pond  Creek 
Mill,  etc..  Co.,  162  Fed.  878.  89  CCA 
668. 

[d]  Bill  limiting  liability. — (1)  In 
the  absence  of  a  state  statute  requir- 
ing It,  the  shippers  signature  Is  not 
essential  to  a  bill  of  lading  limiting 
the  carrier's  liability.  Inman  v.  Sea- 
board Air  Line  R.  Co.,  169  Fed.  960. 
(2)  Where  plaintiff  had  been  accus- 
tomed for  many  years  to  ship  live 
stock  over  the  line  of  defendant  rail- 
road company  under  a  form  of  con- 
tract making  defendant  liable  only 
for  loss  occurring  on  Its  line.  It  must 
be  presumed  that,  when  plaintiff  ap- 
plied to  defendant's  agent  for  a  car 
to  ship  his  stock,  he  anticipated  ship- 
ping It  In  the  usual  way;  and  al- 
though the  contract  which  was  In 
the  usual  form  was  not  read  to  him 
or  explained,  it  cannot  be  Inferred 
that  there  was  any  fraud  or  mistake. 
Richmond,  etc..  R.  Co.  v.  Richardson, 
66  SW  1035.  23  KyL  2234. 

re]  Subsequent  execution,— Where 
shippers,  at  the  time  they  delivered 
cattle,  to  a  carrier,  expected  to  sign 
the  written  contract  which  they  af- 
terward signed.  It  governs  on  the 
question  or  the  carrier's  liability. 
Texas,  etc.,  R.  Co.  v.  Byers,  (Tex. 
Civ.  A.)  73  SW  427.  See  also  supra 
S    223. 

64.  Johnstone  v.  Richmond,  etc., 
R.  Co.,   39  S.  C.   55,   17   SE  512. 

68.  U.  S.— The  Arctic  Bird,  109 
Fed.  167;  The  Henry  B.  Hyde.  82  Fed. 


681  raff  90  Fed.  114.  82  CCA  534]: 
Werthelmer  v.  Pennsylvania  R.  Co.. 
1  Fed.  232.  17  Blatchf.  421. 

Hawaii. — Pow  Kee  v.  Wilder  8S. 
Co.,  9  Hawaii  57. 

Ind. — Stewart  v.  Cleveland,  etc.,  R. 
Co..  21  Ind.  A.  218.  62  NE  89. 

Md. — Norfolk,  etc.,  R.  Co.  v.  Lane- 
don,  118  Md.  268,  84  A  473:  De  Wolff 
v.  Adams  Express  Co.,  106  Md.  472, 
478,  67  A  1099  [cit  Cyc]. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97;  Fon- 
seca  v.  Cunard  SS.  Co.,  163  Mass.  553. 
27  NE  665,  12  LRA  340,  25  AmSR 
660;  Hoadley  v.  Northern  Transp.  Co.. 
115  Mass.  304,  16  AmR  106:  Gott  v. 
Dinsmore.  Ill  Mass.  45;  Pemberton 
v.  New  York  Cent.  R.  Co..  104  Mass. 
144:  Grace  v.  Adams,  100  Mass.  505. 
97  AmD  117,  1  AmR  181. 

Mich. — McMillan  v.  Michigan 
Southern,  etc.,  R.  Co.,  16  Mich.  79.  93 
AmD   208. 

Mo. — O'Bryan  v.  Kinney,  74  Mo. 
125;  Patterson  v.  Kansas  City,  etc. 
R.  Co.,  66  Mo.  A.  667. 

N.  Y. — Germanla  F.  Ins.  Co.  v. 
Memphis,  etc.,  R.  Co.,  72  N.  Y.  90.  it 
AmR  118:  Hoffman  v.  Metropolitan 
Express  Co.,  Ill  App.  Dlv.  407,  97 
NYS  838;  Mills  v.  Weir.  82  App.  Dlv. 
396,  81  NYS  801;  Bostwlck  v.  Balti- 
more, etc.,  R.  Co.,  66  Barb.  1 S7  [rev 
on  other  grounds  45  N.  Y.  712];  Lan- 
sing v.  New  York  Cent.,  etc.,  R  Co., 
52  Misc.  834.  102  NTS  1092. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Ber- 
dan. 22  Oh.  Cir.  Ct.  826,  12  Oh.  Clr. 
Dec.  481. 

R  I.— Ballou  v.  Earle,  17  R-  I.  441, 
22  A  1118,  83  AmSR  881,  14  LRA 
433. 

S.  C. — Johnstone  v.  Richmond,  etc 
R  Co.,  39  8.  C.  65.  17  SE  512. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Gllbreath.  (Civ.  A)  144  SW 
1051;  International,  etc.,  R.  Co.  v. 
Watt,  2  Tex.  A.  Civ.  Cas.  (  781. 

W.  Va. — Wllllamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741,  77  SE  333. 

Wis. — Schaller  v.  Chicago,  etc..  R 
Co.,  97  Wis.  31,  71  NW  lOft. 

Eng. — Parker  v.  South  Eastern  R. 
Co.,  1  C.  P.  D.  618. 

Ont. — O'Rorke  v.  Great  Western  R. 
Co..  23  U.  C.  Q.  B.  427. 

Que. — Dean  v.  Furness,  9  Que.  Q. 
B.  81. 

And  see  supra  I  162. 

"The  presumption  arises  from  the 
delivery  and  acceptance  of  a  bill  of 
lading  that  the  party  receiving  It 
assented  to  its  terms.  Ignorance  of 
Its  contents  'arising  from  failure  to 
read  It  or  to  make  some  reasonable 
effort  to  obtain  Information  In  that 
regard.  In  the  absence  of  any  evi- 
dence of  fraud  .  .  .  or  of  the  use 
of  any  means  to  deter  the  shipper 
from  fully  understanding  the  con- 
tract. Is  not  sufficient  to  overcome 
it."  Ross  v.  Northrup,  166  Wis.  327. 
336,  144  NW  1124. 

[a]  Disregard  of  •hipping  Instruc- 
tion.—A  bill  of  lading  Is  binding,  If 
accessible  to  the  shipper,  and  the 
facts  Imply  an  acceptance  thereof, 
notwithstanding  It  has  not  come  into 
his  actual  possession,  but  not  If  It 
disregards  the  shipping  Instructions 
as  to  the  place  of  consignment. 
Cleveland,  etc.,  R.  Co.  v.  Potts,  33 
Ind.  A.  564,  71  NE  685. 

66.  Cox  v.  Central  Vermont  R.  Co.. 
170  Mass.  129,  49  NE  97. 

57.     Southern   Pac.   R.   Co.  v.   Mea- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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far  as  the  bill  of  lading  is  a  contract  the  language 
used  therein  is  subject  to  the  rules  of  construction 
which  govern  other  contracts."*  And  where  the 
terms  employed  have  by  usage  acquired  a  particular 
signification,  the  parties  will  be  presumed  to  have 
used  them  in  that  sense"  The  court  will  look  to 
the  mode  of  transportation  by  means  of  which  the 
contract  is  to  be  performed  in  construing  the  bill 
of  lading."*  Where  a  bill  of  lading  is  silent  as  to 
route,  its  effect  is  the  same  as  if  there  was  a  pro- 
vision therein  giving  the  carrier  a  right  to  select 
any  usual  route,  and  such  provision  thus  inserted 
by  law  is  as  unassailable  b,y  parol  evidence  as  any 
express  term  of  the  contract.61  While  the  instru- 
ment is  to  be  construed  as  a  whole,  invalid  condi- 
tions will  not  necessarily  render  the  whole  contract 
invalid,  and  it  may  be  enforced  as  far  as  it  is 
valid.*1  In  general,  where  the  suit  is  for  breach  of 
contract,  it  is  for  the  court  to  construe  and  to  deter- 
mine the  effect  of  the  bill  of  lading,  and  a  reference 
of  the  question  to  the  jury  is  erroneous.8* 

[«,  254]  c.  Estoppel— (1)  As  to  Quantity  of  Goods 
Received — (a)  In  General.    The  bill  of  lading  may 


dors,  104  Tex.  4(9.  140  BW  427;  Gulf, 
etc.,  R.  Co.  v.  Vasblnder,  (Tex.  Civ. 
A.)  172  8W  762;  Atchison,  etc.,  R. 
Co.  v.  Grant,  «  Tex.  Civ.  A.  674,  26 
SW  286. 

[a]  Application  of  rale.'  In  an  ac- 
tion against  a  carrier  for  Injuries 
to  stock,  it  appeared  that,  after  the 
stock  had  been  shipped  under  a  ver- 
bal contract,  the  shipper,  while  en 
route,  was  handed  a  different  written 
contract,  and  was  requested  to  sign 
the  same,  being  told  that  It  was 
merely  a  paper  securing-  him  trans- 
portation; and  that,  relying  on  the 
statement,  he  signed  it  without  read- 
ing, not  having  time  to  do  so.  This 
was  held  sufficient  to  sustain  an  al- 
legation tnat  his  signature  was  ob- 
tained by  fraud.  Atchison,  etc.,  R 
Co.  v.  Grant,  6  Tex.  Civ.  A.  674,  26 
BW  286. 

58.  Logan  v.  Mobile  Trade  Co.,  46 
Ala.  S14;  Tralnor  v.  Black  Diamond 
SS.  Co.,  16  Can.  S.  C.  166.  See  also 
generally    Contracts    [9    Cyc    677]. 

"The  same  rules  of  construction 
generally  applicable  to  contracts  ap- 
ply with  equal  force  to  bills  of 
lading."  Wllllamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741.  744,  77  SB  333. 

fa]  Construed  against  carrier*— 
(1)  A  bill  of  lading  naving  been  pre- 
pared by  the  carrier  is  to  be  con- 
strued most  strongly  against  it.  Le- 
high Valley  Transp.  Co.  v.  Post  Sugar 
Co..  128  111.  A.  600  [aff  228  111.  121, 
81  NE  819].  (2)  Any  reasonable 
doubt  as  to  the  proper  construction 
of  the  printed  portion  of  a  bill  of 
lading  should  be  resolved  against  the 
carrier  which  prepared  It,  as  it  chose 
the  language.  Doyle  v.  Baltimore, 
etc.,  R.  Co..  126  Fed.  841  [aff  142  Fed. 
6(9,  74  CCA  246];  American  Roofing 
Co.  v.  Memphis,  etc.,  Packet  Co.,  8 
OhSACP  490,  6  OhNP  146.  See  also 
supra  it   234-240. 

[b]  The  Blanks  In  a  bill  of  lading 
are  not  te  be  considered  in  constru- 
ing the  instrument.  Grayson  County 
Nat  Bank  v.  Nashville,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  79  SW  1094. 

[c]  A  hidden  or  obsonre  meaning 
will  not  be  sought  for  a  particular 
clause  of  a  bill  of  lading,  because 
its  obvious  meaning  provides  for  con- 
tingencies which  are  also  provided 
for  by  other  clauses  of  the  same  bill. 
The  extent  of  the  departure  from  the 
Implied  contract  of  the  common  law 
must  clearly  appear  in  the  language 
which  Is  used  In  the  special  contract. 
Texas,  etc.  R  Co.  v.  Relss.  183  U.  S. 
(21,  22  SCt  253.  46  L.  ed.  358  [aff  99 
Fed.  1006,  39  CCA  680]. 

Contracts  limiting  liability  see 
supra  55  234-240. 

59.  Soper  v.  Tyler.  77  Conn.  104, 
68  A  699;  Wayne  v.  Steamboat  Gen- 
eral Pike,  16  Oh.  421. 


SO.  Dixon  v.  Dunham.  14  111.  324 
(where  It  was  said  that  in  construing 
contracts  of  affreightment  the  oourts 
themselves  take  notice  of  the  course 
of  trade  and  the  means  of  transpor- 
tation in  use  in  carrying  on  that 
commerce,  and.  In  aid  of  the  means 
of  information  which  the  courts  are 
supposed  to  possess,  in  reference  to 
commercial  transactions,  usages 
which  the  necessities  of  a  particular 
trade  have  established  have  been  al- 
lowed to  be  proved  to  the  courts 
to  aid  them  in  giving  a  construction 
to  contracts  made  In  reference  to 
such  trade). 

61.  Shafton  Co.  v.  St.  Louis,  etc., 
R.  Co.,  174  111.  A.  121;  Snow  v.  Indi- 
ana, etc.,  R  Co..  109  Ind.  422,  9  NE 
702;  White  v.  Ashton,  61  N.  Y.  280. 

[a]  "All  rati." — If  there  are  no 
conditions  as  to  the  route,  the  fact 
that  the  bill  is  Issued  by  a  railroad 
company  does  not  imply  that  the 
shipment  is  to  be  "all  rail."  Hostet- 
ter  v.  Baltimore,  etc.,  R  Co.,  9  Pa. 
Cas.  97.  11  A  609. 

63.  Grieve  v.  Illinois  Cent.  R.  Co., 
104  Iowa  669.  74  NW  192;  Whltnaok 
v.  Chicago,  etc..  R.  Co.,  82  Nebr.  464. 
469.  118  NW  67,  130  AmSR  692.  19 
LRANS  1011  [clt  Cyc].  And  see  gen- 
erally Contracts  [9  Cyc  564-669]. 

Contracts  limiting  liability  Bee 
supra  il  234-240. 

63.  Wabash,  etc.,  R.  Co.  v.  Jagger- 
man,  116  III.  407,  4  NE  641. 

64.  See  Infra  (  265. 

65.  U.  S. — Bradstreet  v.  Heran,  3 
F.  Cas.  No.  1,792,  Abb.  Adm.  209  [aff 
3  F.  Cas.  No.  1.792a,  2  Blatchf.  116]; 
The  J.  W.  Brown,  14  F.  Cas.  No.  7.690, 
1   Bias.   76. 

Ga. — Nashville,  etc.,  R,  Co.  v.  Flour- 
noy,  139  Ga.  682,  77  SE  797  [clt  Cyc]. 

111. — Tlbblts  v.  Rock  Island,  etc, 
R  Co.,  49  III.  A.  567. 

Kan. — R  G.  Rail  Grain  Co.  v.  Mis- 
souri Pac.  R.  Co..  94  Kan.  446,  146  P 
1180. 

Mass. — Sears  v.  Wlngate,  3  Allen 
103. 

Miss. — Loyd  v.  Kansas  City,  etc., 
R.  Co.,  88  Miss.  422,  40  S  1005;  Illi- 
nois Cent.  R.  Co.  v.  Lancashire  Ins. 
Co.,  79  Miss.  114.  30  S  43  (both  de- 
cided'under  express  statutory  provi- 
sion to  that  effect). 

Nebr. — Sioux  City,  etc.,  R.  Co.  v. 
Fremont  First  Nat.  Bank.  10  Nebr. 
556.  7  NW  311.  35  AmR  488. 

N.  T. — Batavla  Bank  v.  New  York, 
etc.,  R  Co.,  106  N.  Y.  195,  12  NE 
433,  60  AmR  440;  Dickerson  v.  Seelye. 
12  Barb.  99. 

Pa.— Warden  v.  Greer,  6  Watts  424. 

S.  C. — Palmetto  Fertiliser  Co.  v. 
Columbia,  etc..  R  Co..  99  S.  C.  187, 
83  SE  36;  Smith  v.  Southern  R.  Co., 
89  S.  C.  416,  71  SE  989;  Thomas  v. 
Atlantic  Coast  Line  R.  Co.,  86  S.  C. 
637.   64   SE   320.   67  SE  908,  34   LRA 


be  something  more  than  a  contract  between  the  car- 
rier and  the  shipper.  It  usually  is  intended  to  con- 
stitute a  representative  of  the  goods,  and  stands  for 
them,  so  that  a  transfer  of  the  bill  is  a  transfer  of 
the  goods  themselves;*4  and  therefore"  when  the  car- 
rier issues  a  bill  of  lading  containing  a  statement 
as  to  the  quantity  of  goods  received,  with  the 
understanding  that  the  goods  may  be  transferred 
by  means  of  a  transfer  of  the  bill  of  lading,  the 
transferee  is  justified  in  relying  on  the  representa- 
tions of  the  carrier  made  in  the  bill  with  reference 
to  the  quantity  of  goods  received  under  it,'  and  as 
to  one  who  receives  the  bill  in  good  faith,  relying 
on  the  statement  of  quantity,  and  pays  a  considera- 
tion, the  carrier  is  estopped  from  showing  that  it 
has  not  received  the  quantity  of  goods  recited  in 
the  bill.8*  But  the  right  of  the  consignee  or  trans- 
feree to  rely  on  the  recitals  of  the  bill  of  lading  in 
this  respect  depends  on  his  having  paid  eonsidera- . 
tion  by  reason  of  recitals  in  the  bill  itself.*6  Nor 
does  the  estoppel  apply  to  a  case  where  the  owner 
of  the  property  did  not  purchase  it  while  it  was  in 
the  hands  of  the  carrier,  and  therefore  did  not  take 

NS  1177  and  note,  21  AnnCas  222  and 
note. 

Tex. — Wichita  Falls  Compress  Co. 
v.  Moody.  (Civ.  A.)  154  SW  1032. 

[a]  Illustrations. — (1)  Where  a 
carrier  by  the  fraudulent-  certificates 
of  a  compress  company  was  induced 
to  issue  bills  of  lading  for  full  bales 
of  cotton  of  estimated  weights,  when 
in  fact  only  half  bales  were  delivered 


to  it,  the  carrier,  not  having  pleaded 
a  denial  of  the  authority  of  its  agent, 
was  estopped  to  deny  as.  against  an 
innocent  holder  of  the  bills  that  it 
had  received  full  bales  to  the  num- 
ber stated  in  the  bills.  Wlqhita  Falls 
Compress  Co.  v.  Moody,  (Tex.  Civ. 
A)  154  SW  1032.  (2)  The  recitals 
In  a  bill  of  lading,  Issued  on  the  re- 
ceipt of  goods,  that  a  specified  num- 
ber of  packages  were  delivered  for 
carriage  are  conclusive  on  the -car- 
rier, as  between  it  and  the  consignee 
or  transferee  of  the  bill  of  lading 
who  has  incurred  loss  or  liability  in 
reliance  on  the  correctness  of  such 
recitals.  Thomas  v.  Atlantic  Coast 
Line  R  Co.,  86  S.  C.  637.  64  SE  820, 
67  SE  908,  34  LRANS  1177  and  note. 
21  AnnCas  223  and  note. 

[b]  One  who  takes  property  by, 
transfer  of  ths  bin  of  lading  la  pay-  ■ 
ntant.  of  an  antecedent  debt  may  rely 
on  the  bill  of  lading  as  against  the 
carrier  as  effectually  as  may  a  pur- 
chaser for  any  other  valuable  con- 
sideration. Tledemsn  v.  Knox,  68 
Md.   612. 

[c]  Beoltala  as  affecting  liability 
of  connecting  carrier. — A  connecting 
carrier  which  has  no  traffic-  arrange- 
ment with-  an  initial  carrier  so  as 
to  make  the  carriers  partners  or 
agents-of  each  other  Is  not  estopped 
by  the  recitals  of  a  bill  of  lading 
issued  by  the  initial  carrier,  and  It 
may  show  that  the  bill  of  lading 
erroneously  states  the  quantity  .  of 
freight  received  for  transportation, 
the  common  law  not  Imposing  on  the 
connecting  carrier  any  liability  for 
mistakes  of  the  initial  carrier  in 
issuing  bill's  of  lading.  Smith  v. 
Southern  R.  Co.,  89  8.  C.  415,  71  SE  989. 

[dj  »«rtfl cation  of  acts  of  agent. — 
(1)  A  carrier  cannot  dispute  the  bill 
of  lading  as  regards  the  amount  of 
goods  received,  'on  the  ground  that 
the  agent  had  no  authority  to  make 
the  contract  of  shipment,  where  it 
subsequently  ratifies  the  acts  of  the 
agent.  Randall,  etc.,  Co.  v.  Canadian 
Northern  R  Co..  26  Man.  293,  21 
DomUR  457.  8  WestWkly  413.  (2) 
There  is  a  sufficient  ratification 
where  the  carrier  carries  the  goods 
and  makes  a  delivery  pursuant  to  the 
terms  of  the  contract  and  collects 
the  freight.  Randall  v.  Canadian 
Northern  R.  Co.,  -supra. 

66.     Hall  v.  Mayo,  7  Allen  (Mass.) 
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title  to  it  through  .the  bill  of  lading,  but  the  ship- 
ment was  made  by  its  agent,"  or  where  the  bill  of 
lading  which  was.  for  a  car  shipment  of  cotton  seed 
showed  on  its  face  that  the  bags  were  loaded  and 
counted  only  by  the  consignor.68  Nor  has  the  prin- 
ciple of  estoppel,  any.  application  where  the  bills  of 
lading  as  delivered  did  not  in  fact  include  goods 
not  received,  but  were  fraudulently  altered  by  the 
shipper. w  To  guard  against  such  estoppel  the  car- 
rier may  insert  in  the  bill  of  lading,  "quantity, 
weight,  and  contents  unknown, ' '  or  some  like  clause 
qualifying  its  representation,  and  in  that  event  it 
will  not  be  liable  to  an  assignee  for  value  if  it  de- 
li vers,  all  the  goods  received?0  However,  the  inser- 
tion of  such  words  does  not  destroy  the  prima  facie 
effect  of  the  recital  as  to  quantity ;  it  merely  leaves 
the  matter  open  to  further  inquiry,  instead  of  being 
absolutely  concluded.71  And  it  has  been  held  that 
the  usual  statement  in  the  bill  of  lading  that  con- 
tents and  value  are  unknown  will  have  no  applica- 
tion to  grain  in  bulk  as  to  which  the  carrier  has 
full  opportunity  to  advise  itself,  and  the  quantity 
stated  will  be  binding  on  it.72 

Between  the  consignor  of  goods  and  a  receiv- 
ing carrier,  recitals  in  a  bill  of  lading  as  to  the 
goods  shipped  raise  only  a  rebuttable  presumption 
that  such  goods  were  delivered  for  shipment.7'  As 
between  the  consignor  and  a  receiving  carrier  the 
fact  must  outweigh  the  recital.™ 


[$  255]  (b)  Where  No  Goods  Are  Received"- 
aa.  In  Absence  of  Authority  of  Agent  to  Issue  Bill 
of  Lading  without  Receipt  of  Goods — (aa)  View 
That  Carrier  Is  Bound  by  Act  of  Agent.  The  doe- 
trine  of  the  'preceding  section  is  fully  recognized 
where  there  is  a  valid  bill  of  lading  and  the  only 
question  is  as  to  the  quantity  of  goods  received; 
but  where  the  carrier  Contends  that  no  goods  were 
received,  and  that  the  bill  of  lading  was  therefore 
issued  by  its  agent  through  fraud  or  mistake,  an- 
other and  more  difficult  question  is  involved,  that  is, 
whether  the  carrier  is  bound  by  the  act  of  its  agent 
in  issuing  a  fraudulent  or  erroneous  bill.  If  the 
circumstances  are  such  as  to  authorize  the  agent  to 
issue  some  bill  of  lading,  then,  as  decided  in  tbe 
cases  cited  in  the  preceding  section,  the  carrier  is 
bound  by  the  agent's  error,  for  he  is  acting  within 
the  course  and  scope  of  his  general  authority,  and 
by  some  courts  the  sarnie  reasoning  is  applied  to  a 
bill  issued  where  no  goods  are  received;  and  it  is 
held  that  as  the  agent  is  authorized  in  general  to 
issue  bills  of  lading  the  carrier  will  be  bound  by 
his  act  in  erroneously  issuing  a  bill  of  lading  where 
no  goods  are  received  as  fully  as  by  his  erroneous 
act  in  issuing  a  bill  of  lading  for  a  greater  quantity 
of  goods  than  is  received.78  The  operation  ,of  this 
rule  is  not  affected  by  the  fact  that  it  is  made  a 
crime  by  statute  for  the  agent  of  a  common  car- 
rier to  issue  a  bill  of  lading  without  having  received 


tal  Illustration. — If  a  purchaser 
has  an  agreement  with  the  shipper 
that  he  1b  to  pay  only  for  what  he 
receives,  unless  he  can  recover  of 
the  master-  the  difference  between 
this  amount  and  the  amount  named 
In  the  bill,  he  cannot  maintain  an 
action  against  the  master  for  the 
portion  of  the  goods  named  In  the 
bill,  never  actually  received  by  the 
master.  Hall  v.  Mayo,  7  Allen 
(Mass.)    454. 

67.  Meyer  v.   Peck.   28   N.  T.   690. 
68.'    Palmetto     Fertiliser   -  Co.     v. 

Columbia,  etc.,  R.  Co.,  99  S.  C.  187, 
83   SE  36. 

68.  Franklin  Trust  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  237  Pa.  519,  85 
A  865. 

TO.  U.  3. — The  Querlnl  Stam- 
phalla,  19   Fed.   123. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Commonwealth  Cotton  Mfg. 
Co.,  144  AlaC  888,  401,  42  S  406. 

Qa. — Nashville,  '  etc.,  R.  Co.  v. 
Flournoy,  139  Qa.  682,  77  SB  797 
[cit  Cyc]. 

Kan. — Brown  v.  Missouri,  etc.,  R. 
Co.,  88  Kan.  574,  B7T,  112  P  147  [Cit 
Cyc]. 

N.  T. — Miller  v.  Hannibal,  etc.,  R. 
Co.,  90  N.  Y.  490,  43  AmR  179. 

"The  expression  'weight  as  subject 
to  correction'  has  an  important  func- 
tion. It  avoids  the  estoppel  which 
would  otherwise  under  some  tflrcuno 
stances  preclude  the  carrier  from 
disputing  the  weight."  Brown  v. 
Missouri,  etc..  R.  Co.,  83  Kan.  674, 
677,  112  P  147  [cit  Cyc]. 

[a]  Application  of  rale.— Thla»prln- 
ciple  Is  well  Illustrated  In  Miller  v. 
Hannibal,  etc.,  R  Co..  90  N.  T.  430, 
436,  43  AmR  179.  In  this  case  the 
carrier  by  a  bill  of  ladlYig  contain- 
ing the  recital  "contents  unknown" 
receipted  for  a  number  of  barrels  of 
eggs,  when  in  fact  the  barrels  con- 
tained nothing  but  sawdust.  The 
court  held  that  the  carrier  was  not 
estopped  as  against  a  bona  fide  in- 
dorser  who  had  paid  for  the  sup- 
posed eggs.  In  reaching  this  con- 
clusion the  court  said:  "The  volume 
and  methods  of  the  business  of 
transportation  by  railroads  and 
transportation  lines,  render  it  prac- 
tically Impossible  in  most  cases  for 
the  carrier  to  ascertain  by  examina- 
tion, the  contents  of  packages  re- 
ceived for  carriage,  and  when  he 
qualifies  his  receipt  as   in  this  case, 


we  know  of  no  reason  why  parties 
dealing  upon  bills  of  lading  so  quali- 
fied, shall  not  be  held  to  notice  of 
the   qualification."  > 

[bj  Bnle  as  affected  by  statutory 

?  revisions. — (l)  The  rule  stated  in 
he  text  applies  with  full  force  and 
effect,  '  notwithstanding  a  statute 
making  a  carrier  liable  for  loss  re- 
sulting from  the  Issuance  of  a  bill 
of  lading  when  no  property  has  been 
received.  Alabama  Great  Southern 
R.  Co.  v.  Commonwealth  Cotton  Mfg. 
Co.,  146  Ala.  388,  42  S  406.  (2)  Under 
Code  (1906)  8  4851,  providing  that 
every  bill  of  lading  acknowledging 
the  receipt  of  property  for  trans- 
portation shall  be  conclusive  evidence 
In  the  hands  of  a  bona  fide  holder, 
as  against  the  carrier,  that  the  prop- 
erty had  been  so  received,  a  bill  of 
lading  by  a  carrier  which  describes 
a  shipment  of  cotton  as  containing 
a  designated  number  of  pounds  is 
conclusive  on  the  carrier,  although 
above  the  column  for  the  insertion 
of  the-  weights  the  words  "weights 
subject  to  correction"  were  Inserted. 
Yazoo,  etc..  R.  Co.  v.  Bent.  94  Miss. 
681,   47   S   805,   22   LRANS   821. 

71.  Brown  v.  Missouri,  etc.,  R. 
Co.,  83  Kan.  574,  112  P  147  ("weights 
subject  to  correction"). 

78.  Tlbbits  v.  Rock  Island,  etc., 
R.  Co.,  49  111.  A.  667:  Brown  v.  Mis- 
souri, etc.,  R.  Co.,  83  Kan.  674,  577. 
112  P  147  [cit  Cycl  (where  It  is  said 
that  It  Is  doubtful  whether  such 
phrases  can  apply  to  material 
shipped  in  bulk). 

73.  Palrretto  Fertiliser  Co.  v.  Co- 
lumbia, etc.,  R.  Co.,  99  S.  C.  187,  83 
SB  36;  Reid  Phosphate  Co.  v.  Farm- 
ers' Fertiliser  Co.,  94  S.  C.  212,  77 
SB  363. 

74.  Palmetto  Fertilizer  Co.  v.  Co- 
lumbia, etc.,  R.  Co.,  99  S.  C.  187,  83 
SB  36. 

78.  Authority  of  agents  to  'make 
contracts  with  carrier  In  general  see 
Infra   J    297,   303. 

78.  Kan. — Harold  v.  Atchison,  etc., 
R.  Co.,  93  Kan.  456,  144  P  823; 
Hutchings  v.  Missouri,  etc.,  R.  Co., 
84  Kan.  479,  114  P  1077.  41  LRANS 
500  and  note  (construing  Mo.  Rev. 
St.  [1909]  {  11.956,  which  provides 
that  all  bills  of  lading  issued  by  a 
railroad  company  shall  be  negotiable 
by  written  Indorsement  thereon  and 
delivery,  the  same  as  bills  of  ex- 
change  and   promissory   notes;   bills 


of  lading  in  that  state  were  already 
negotiable  in  the  sense  of  being 
transferable  by  indorsement  and  de- 
livery, so  as  to-  enable  an  assignee 
to  sue  in  his  own  name;  the  view 
was  taken  that  the  statute  makes 
them  negotiable  In  the  stricter  mean1 
ing  of  the  term,  giving  them  the 
quality  of  Investing  an  innocent  pur- 
chaser with  greater  rights  than  those 
possessed  by  the  original  holder,  and 
under  such  section  a  railroad  com- 
pany is  bound  by  a  bill  of  lading 
which  has  passed  Into  the  hands  of 
an  Innocent  purchaser,  although  no 
goods  were  In  fact  received  by  the 
company);  Missouri,  etc.,  R.  Co.  v. 
Hutchings,  78  Kan.  768.  99  P  230; 
Wichita  Sav.  Bank  v.  Atchison,  etc, 
R.  Co.,  20  Kan.  519;  St.  Louis,  etc., 
R  Co.  v.  Adams,  4  Kan.  A.  305,  45 
P  920. 

Mo. — Smith  v.  Missouri  Pac.  R.  Co., 
74  Mo.  47.  But  see  Louisiana  Nat 
Bank  v.  Lavellle,  52  Mo.  380;  ^Etna 
Nat.  Bank  v.  Union  Pac.  R.  Co.,  69 
Mo.  A.  246  (both  of  which  were  de- 
cided before  the  enactment  of  the 
statute  set  out). 

Nebr. — Sioux  City,  etc.,  R.  Co.  v. 
Fremont  First  Nat.  Bank,  10  Nebr. 
666,   7   NW   811,   85   AmR   488. 

N.  Y. — Batavia  Bank  v.  New  York, 
etc.,  R.  Co.,  106  N.  Y.  195,  12  NE  4SS. 
60  AmR  440;  Farmers',  etc.,  Nat. 
Bank  v.  Erie  R.  Co.,  72  N.  Y.  188; 
Armour  v.  Michigan  Cent.  R.  Co., 
65  N.  Y.  Ill,  22  AmR  608;  Byrne  v. 
Weeks,  4  Abb.  Dec.  657;  Williams  v. 
Delaware,  etc.,  R  Co.,  166  App.  Dlv. 
696,  141  NYS  606.  Contra  Fitch  v. 
Atchison,  etc.,  R.  Co.,  170  App.  Dlv. 
222,  165  NYS  1079  [dlst  Batavia 
Bank  v.  New  York.  etc..  R.  Co.. 
supra]  (an  interstate  shipment  af- 
fected by  the  Carmack  amendment). 

Pa. — Dulaney  v.  Philadelphia,  etc.. 
R.  Co.,  228  Pa.  180,  77  A  507  (but  see 
infra  this  note  [c]).  See  also 
Franklin  Trust  Co.  v.  Philadelphia. 
etc.,  R.  Co.,  222  Pa.  96,  70  A  949,  22 
LRANS  828  and  note;  Brooke  v. 
New  York,  etc.,  R.  Co.,  108  Pa.  629. 
1  A  206,  56  AmR  235  (both  pur- 
porting to  state  New  York  law). 

S.  C. — Sanford  v.  Seaboard  Air 
Line  R.  Co..  79  S.  C.  519.  61  SE  74; 
Sally  v.  Seaboard  Air  Line  R.  Co., 
76  S.  C.   173.   56  SE  782. 

[a]  Seasons  for  the  rale.— (1) 
"The  carrier  is  held  liable  upon  the 
theory    that    the   knowledge   whether 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


>    onauo   !•■!••«»  |r»5V  «Maw  nvtc   «■» 

Digitized  by  VjOOQlC 


§§255-2561 


CARRIERS 


[lOCvJ.]     197 


the  freight."  But  even  where. this  view  obtains  it 
is  held  that  the  doctrine  of  equitable  estoppel  does 
not  protect  one  who  purchases  a  bill  of  lading  or 
makes  advances  thereon  either  with  actual  knowl- 
edge or  with  reliable  information  that  the  recitals 
therein  with  respect  to  the  receipt  of  the  freight 
by  the  carriers  are  not  true.7'  And  one  who  has 
paid  drafts  accompanying  a  bill  of  lading  for  the 
value  of  the  goods  not  delivered  to  the  carrier,  on 
the  theory  that  the  carrier  is  estopped  to  deny  hav- 
ing received  the  goods,  must  prove  that  the  bill  of 
lading  was  actually  delivered  by  the  carrier  or  by 


the  goods  have  been  received,  and 
therefore  the  power  In  fact  conferred, 
lies  peculiarly  with  the  agent  of  the 
carrier;  that  one  of  the  purposes  for 
which  the  agent  is  employed  Is  to 
state  in  the  bill  of  lading  the  fact 
of  the  receipt  of  the  goods  therein 
described;  and,  where  the  railway 
company  or  other  carrier  holds  an 
agent  out  to  the  public  as  having 
authority  to  make  a  statement  upon 
which  innocent  parties  may  rely,  the 
company  should  not  be  perneltted  to 
deny  the  receipt  of  the  goods  as 
stated  in  the  bill.  The  action  of  the 
carrier  in  thus  holding  Its  agents 
out  to  the  public  as  having  authority 
to  Issue  such  bills,  and  putting  It  In 
the  power  of  the  holder  to  treat  with 
Innocent  purchasers  on  the  repre- 
sentations of  the  bills,  is  held  to 
constitute  an  estoppel  in  pals.  The 
doctrine  rests  also  for  its  support 
largely  upon  the  quasl-negotiablllty 
of  bills  of  lading  and  the  commercial 
necessities  for  the  rule  growing  out 
of  the  usual  method  of  transacting 
business  of  this  character,  and  the 
mutual  advantages  which  the  ship- 
per, carrier  ana  the  public  derive 
therefrom."  Missouri,  etc.,  R  Co. 
v.  Hutchlngs,  78  Kan.  758,  765,  99 
!  P  280.  <2)  "The  reasons  for  this 
j  view  are  mainly,  that  the  question  Is 
not  one  of  negotiability  of  the  in- 
strument but  one  of  estoppel  in  pals, 
that  the  carrier  has  clothed  the 
[  agent  with  apparent  authority  to 
issue  a  bill  of  lading,  that  the  agent 
having  done  so  with  full  knowledge 
or  full  opportunity  to  know  what. 
If  any,  goods  are  Intended  for  ship- 
ment, the  principal  should  be  es- 
topped to  deny  the  truth  of  the  re- 
citals as  to  goods  covered  thereby, 
that  It  Is  better  to  cast  the  loss  upon 
the  carrier  whose  agent  made  the  false 
representation  than  upon  an  Innocent 
holder  of  the  bill  of  lading  who 
relied  upon  the  representation,  that 
while  not  strictly  negotiable  a  bill 
of  lading  4s  quasi  negotiable,  sym- 
bolizing the  property  described  there- 
in, ana  that  title  thereto  passes  by 
its  transfer  or  delivery,  and  that  it 
Is  In  the  highest  degree  Important  to 
the  large  commerce,  known  by  the 
carrier  to  be  built  upon  the  transfer 
of  bills  of  lading,  that  there  should 
be  confidence  in  their  recitals." 
Thomas  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  637,  640,  64  SB 
220,  67  SB  908,  34  LRANS  1177,  21 
AnnCas  223.  (3)  The  carrier  Is 
"liable  because  the  knowledge 
whether  the  goods  have  been  re- 
ceived, and  therefore,  the  power  in 
fact  conferred,  lies  peculiarly  with 
the  carrier's  agent,  who  is  held  out 
to  the  public  as  having  authority  to 
make  a  statement  upon  which  Inno- 
cent parties  majr  rely,  and  the  carrier 
is  therefore  estopped  to  deny  the 
receipt  of  the  goods  "as  stated  In  the 
bill."  Missouri,  etc.,  R.  Co.  v.  Hutch- 
lngs, 78  Kan.  768,  99  P  230  [foil 
Wichita  Sav.  Bank  v.  Atchison,  etc., 
R.  Co.,  20  Kan.  519,  and  quot  with 
appr  Harold  v.  Atchison,  etc.,  R.  Co., 
M  Kan.  466,  469,  144  P  823].  (4) 
These  decisions  proceed  on  the  prin- 


ciple that  "when  one  of  two  inno- 
cent persons  trust  suffer  In  such  a 
cue,  that  person  must  bear  the  loss 
who  reposed  the  confidence."  Armour 
v.  Michigan  Cent.  R.  Co.,  65  N.  T. 
ill,  121.  22  AmR  603. 

[b]    rilustraUons    of   rule,— (1)    A 
carrier  issuing  a  bill  of  lading  ac- 


knowledging the  receipt  of  a  car  on 
a  designated  date  which  is  the  date 
of  the  bill  Is  concluded  by  the  bill, 
and  Is  estopped  from  claiming  that 
it  had  not  received  the  car,  In  the 
absence  of  evidence  that  the  bill  was 
misdated.  Sandford  v.  Seaboard  Air 
Line  R.  Co.,  79  S.  C.  519,  61  SB  74. 
(2)  Where  a  railroad  company  gives 
a  bill  of  lading  reciting  that  the 
property  is  then  lying  in  a  depot  at 
a  certain  place  and  agrees  to  for- 
ward the  same  to  the  consignee,  and 
others  advance  money  on  the  faith 
of  such  bill  of  lading  which  is  as- 
signed by  the  shipper,  the  railroad 
company  will  be  estopped,  as  against 
such  persons,  from  showing  that  at 
the  time  of  giving  such  bill  of  lad- 
ing and  of  Its  Indorsement  the  goods 
were  In  the  adverse  possession  of 
another  person,  so  as  to  defeat  an 
action  brought  by  the  consignee  so 
advancing  money  on  the  bill  of  lad- 
ing.    St.  Louis,  etc.,  R.  Co.  v.  Larned, 

>S 


its  authority.79 

-  [$  256]  (bb)  The  Contrary  View.  The  decided 
weight  of  authority  is  against  the  view  stated  in 
the  preceding  section.  The  rule  laid  down  by  the 
English,  Canadian,  and  Federal  courts  of  the  tJnited 
States,  and  by  a  majority  of '  the  state  courts,  is 
that  the  agent  of  the  carrier,  having  no  authority 
to  issue  a  bill  of  lading  without  actual  receipt  of 
the  goods,  cannot  bind  the  carrier  even  as  to  an 
innocent  transferee  for  value  of  the  bill  of"  lading.*0 
Nor  would  the  fraudulent  course  of  conduct  of  the 
agent  for  some  time  in  so  issuing  bills  of  lading 

"Such  an  act  would  be  wrongful 
without  the  statute;  that  It  Is  penal- 
ized does  not  alter  the  situation  so 
far  as  the  rights  of  third  parties 
are  concerned'');  Williams  v.  Dela- 
ware, etc.,  R.  Co.,  156  App.  Dlv.  696, 
141    NYS   606. 

78.  Lake  Shore,  etc.,  R.  Co.  v. 
National  Live  Stock  Bank,  178  111. 
506,  53  NB  326  [dlst  Dulaney  v. 
Philadelphia,  etc.,  R  Co.,  228  Pa. 
180,  77  A  607];  Williams  v.  Delaware, 
etc.,  R.  Co.,  156  App.  Div.  695,  141 
NTS  606. 

79.  Droste  v.   Wabash  R.  Co.,  168 


103  III.  293. 

[c]  Ink1*] 

not  to  be  settled. 


[c]  Xn  Pennsylvania,  the  rule  seems 
>t  to  be  settled.  (1)  In  Brooke  v. 
New  York,  etc,  R.  Co.,  108  Pa.  629. 
1  A  206,  56  AmR  235,  the  rule  was 
declared  to  be  in  accordance  with  the 
text.  But  the  court,  while  not  ad- 
mitting that  there  was  any  difference 
between  the  law  of  New  York  and 
the  law  of  Pennsylvania  in  this  re- 
spect, held  that  the  case  was  ruled 
by  the  law  of  New  York.  (2)  In  the 
subsequent  case  of  Frarikltn  Trust 
Co.  v.  Philadelphia,  etc.,  R.  Co.,  222 
Pa.  96.  108.  70  A  949.  22  LRANS  828, 
this  case  was  limited,  and  it  was  said 
that  It  "rcay  not  be  regarded  as  de- 
claring the  law  of  Pennsylvania.  It 
Is  conclusive  only  as  to  Its  own  facts, 
and  as  applying  to  'them  the  law  of 
the  state  of  New  York,  where  the 
transaction  occurred.  It  1b  not  to 
be  regarded  as  decisive  of  the  law 
of  Pennsylvania  In  a  case  where  by 
mistake  or  fraud  a  nonnegotlable  bill 
of  lading  Is  Issued,  when  no  goods 
have  been  received  for  shipment  and 
the  bill  of  lading  is  transferred  to 
third  parties.  In  such  case  the  ques- 
tion Is  to  be  regarded  as  at  least  an 
open  one  in  Pennsylvania."  (3)  In 
the  still  later  case  of  Dulaney  v. 
Philadelphia,  etc.,  R.  Co.,  228  Pa. 
180.  186,  187.  77  A  607.  It  was  held 
that  where  an  agent  Issued  a  bill  of 
lading  without  receiving  goods  the 
carrier  Is  liable,  and  it  is  immaterial 
whether  the  bill  of  lading  was 
negotiable  or  not.  The  court  fol- 
lowed Brooke  v.  New  York,  etc.,  R. 
Co.,   supra,   saying:     "The   governing 

f principles  of  that  case  are  applicable 
n  the  present  one,  and  we  are  not 
convinced  that  the  law  of  the  state 
of  Illinois  differs  from  the  rules 
therein  enunciated  and  applied."  But 
this  statement  was  not  necessary  to 
a  decision  of  the  case,  because  It 
was  specifically  held  that  the  agent 
had  actual  authority  to  Issue  bills 
of  lading  without  receiving  the 
goods,  and  the  court  added:  "The 
conflict  of  decisions  regarding  the 
liability  of  a  carrier  for  the  fraudu- 
lent act  of  an  agent  In  Issuing  a 
bill  of  lading  for  goods  which  he 
had  not  received  and  had  no  Inten- 
tion of  receiving  need  not  be  dis- 
cussed, as  these  decisions  have  no 
application  to  the  facts  in  this  case." 
77.  Hutchlngs  v.  Missouri,  etc.,  R. 
Co.,  84  KaiT4f9,  487.  114  P  1077.  41 
LRANS    500     (where    it    was    said: 


App.  Div.  160,  138  NYS  203. 

80.  U.  S. — Missouri  Pac.  R.  Co.  v. 
McFadden,  164  U.  S.  155.  14  SCt  990, 
38  L  ed.  944;  Friedlander  v.  Texas, 
etc.,  R.  Co.,  130  U.  S.  416,  9  SCt  670. 
32  L.  ed.  991;  St.  Louis,  etc.,  R  Co. 
V.  Knight.  122  U.  S.  79.  7  SCt  1132. 
30  L.  ed.  1077;  Pollard  v.  Vinton,  105 
U.  8.  7,  26  L.  ed.  998;  King  v.  The 
Lady  Franklin,  8  Wall  326,  19  L  ed. 
465  (bill  given  by  mistake  for  one 
line  where  goods  were  shipped  by 
another);  The  Freeman  v.  Bucking- 
ham. 18  How.  182.  16  L.  ed.  34;  Cu- 
nard  SS.  Co.  v.  Kelley,  115  Fed.  678, 
63  CCA  310;  Robinson  v.  Memphis, 
etc.,   R.    Co.,   9   Fed.   129,    16   Fed.    57. 

Ala. — Louisville,  etc..  R.  Co.  v. 
National  Park  Bank,  188  Ala.  109.  65 
a.  1008;  Jemlson  v.  Birmingham,  etc.i 
1.  Co.,  126  Ala.  378.  28  S  51  (both 
decided  under  statute  forbidding 
issuance  of  bill  of  lading  before 
receipt  of  goods). 

Ark. — Martin  v.  St.  Louis,  etc.,  R. 
Co.,  55  Ark.  510,  19  SW  214. 

111. — Lake  Shore,  etc.,  R  Co.  v. 
National  Live  Stock  Bank,  178  111. 
506.  63  NB  326  [dist  St.  Louis,  etc., 
R  Co.  v.  Larned,  103  111.  293;  North- 
ern Transp.  Co.  v.  McClary,  66  111. 
283,  and  dlst  in  Dulaney  v.  Phila- 
delphia, etc.,  R.  Co.,  228  Pa.  180,  77 
A  607). 

La. — Henderson  v.  Louisville,  etc., 
R.  Co..  116  La.  1047,  41  S  252,  114 
AmSR  582  [rev  3  La.  A.  (Orleans) 
48]-  Hunt  v.  Mississippi  Cent  R.  Co., 
29  La.  Ann.  446;  Fellows  v.  The  R. 
W.  Powell,  16  La.  Ann.  316.  79  AmD 
681.  And  see  Fearn  v.  Richardson, 
12  La.  Ann.  762. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Wll- 
kens,  44  Md.  11,  22  AirR  26. 

Minn. — Minneapolis  Swedish-Amer- 
ican Nat.  Bank  v.  Chicago,  etc.,  R. 
Co.,  96  Minn.  436,  106  NW  69;  Na- 
tional Bank  of  Commerce  v.  Chicago, 
etc.,  R.  Co..  44  Minn.  224,  46  NW 
342,  660.  20  AmSR  566,  9  LRA  263 
and  note. 

Miss. — Hazard  v.  Illinois  Cent.  R. 
Co..  67  Miss.   32,  7  S  280. 

N.  C. — Williams  v.  Wilmington, 
etc.,  R.  Co.,  93  N.  C.  42,  53  AmR  450 
and  note. 

Oh. — Adams  v.  The  Brig  Pilgrim. 
1  Oh.  Dec  (Reprint)  477,  10  WestLJ 
141. 

Wash. — Roy  v.  Northern  Pac  R. 
Co.,  42  Wash.  672,  576,  86  P  63,  6 
LRANS  302  and  note,  7  AnnCas  728 
and  note   [clt  Cyc]. 

Eng. — Cox  v.  Bruce,  18  Q.  B.  D. 
147,  24  BRC  268;  Jessel  v.  Bath.  L. 
R.  2  Bxch.  267;  Coleman  v.  Riches, 
16  C.  B.  104,  81  ECL  104,  139  Re- 
print 695;  Grant  v.  Norway,  10  C.  B. 
665,  70  ECL,  665,  138  Reprint  263,  24 
ERC  258:  Meyer  v.  Dresser,  16  C.  B. 
N.  S.  646.  Ill  ECL  646,  143  Reprint 
1280;  Hubbersty  v.  Ward,  8  Bxch. 
330,    155    Reprint    1374;    "  " 
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raise  a  presumption  of  the  carrier's  ratification.81 
In  the  application  of  the  foregoing  rule  it  is  of  no' 
consequence  whether  the  act  of  the  agent  was  fraud- 
ulent and  collusive  or  merely  the  result  of  a  mis- 
take.** And  it  has  been  held  that  the  rule  is  in 
no  way  affected  by  a  statute  making  it  a  felony  to 
sign  or  to  issue  false  receipts  or  bills  of  lading  for 
property  not  actually  received  or  delivered,  or 
by  a  statute  making  bills  of  lading  negotiable  for 
certain  purposes.8* 

[$  257]  bb.  Where  Agent  Has  Express  Author- 
ity to  Issue  Bill  of  Lading  before  Receipt  of  Goods. 
Where  a  carrier  gives  its  agent  express  authority 
to  issue  bills  of  lading  for  goods  before  actual  re- 
ceipt of  the  goods,  the  carrier  will  be  bound  by  his 
act  in  issuing  a  bill  of  lading  where  the  bill  of 
lading  has  passed  into  the  hands  of  a  bona  fide 
purchaser  for  value,  although  no  goods  are  actually 
received.85 

[$  258]  cc.  Where  Carrier  Ratifies  Unauthor- 
ized Act  of  Agent.  A  carrier  may  ratify  the  un- 
authorized act  of  its  agent  in  issuing  a  bill  of  lad- 


ing without  actual  receipt  of  the  goods,  but  there 
is  no  ratification  if  the  act  relied  on  to  establish 
it  was  in  itself  induced  by  deceit  or  mistake.86 

[$  259]  dd.  Where  Goods  Are  Received  Subse- 
quent to  Issuance  of  Bill  of  Lading.  Even  though  a 
carrier  may  not  be  bound  by  a  bill  of  lading  issued 
by  its  agent  for  goods  which  are  never  received,  it 
does  not  follow  that  the  carrier  is  not  bound  thereby, 
if  the  goods  are  in  fact  subsequently  delivered,  to 
be  transported  according  to  the  terms  of  the  con- 
tract; and  where  the  agent  of  a  railroad  company 
issues  a  bill  of  lading  without  the  goods  in  handt< 
and  they  are  subsequently  delivered,  the  contract' 
takes  effect,  and  the  carrier  is  bound  as  if  the  goods 
had  originally  been  delivered.87 

[J  260]  d.  Parol  Testimony  to  Vary— (1)  Con- 
sidered as  a  Contract.  Inasmuch  as  the  bill  of  lad- 
ing constitutes  the  contract  of  shipment,  parol  evi- 
dence is  not  admissible,  in  the  absence  of  fraud  or 
mistake,  to  vary  its  terms  or  to  show  that  the  con- 
tract was  different  from  that  shown  by  the  instru- 
ment.88    There  are  a  few  apparent  exceptions  to 


Fleming:,   25   L.   T.   Rep.   N.  S.   817.   4 
BRC   686. 

Can. — Erb  v.  Great  Western  R.  Co., 
6  Can.  S.  C.   179. 

See  Sears  v.  Wing-ate,  3  Allen 
(Mass.)    103. 

[a]  "The  reasons  for  this  view 
(1)  rest  mainly  on  the  ground  that  It 
is  not  within  the  real  or  apparent 
authority  of  the  carrier's  agent  to 
issue  a  bill  of  lading  for  goods  not 
received,  and  that  a  bill  of  lading 
not  being  itself  negotiable,  the  holder 
can  take  no  better  right  nor  higher 
equity  thereunder  than  the  consignee 
or  snipper."  Thomas  v.  Atlantic 
Coast  Line  R.  Co..  85  S.  C.  537.  540, 
64  SB  220,  67  SE  908,  34  LItANS 
1177  and  note,  21  AnnCas  223.  (2) 
"The  reasoning  by  which  this  doat 
trine  is  usually  supported  is  that  m 
bill  of  lading  is  not  negotiable  In 
the  sense  in  which  a  bill  of  exchange 
or  promissory  note  is  negotiable, 
where  the  purchaser  need  not  look 
beyond  the  instrument  Itself;  that  eo 
far  as  it  is  a  receipt  for  the  goods 
It  Is  susceptible  of  explanation  or 
contradiction,  the  same  as  any  other 
receipt;  that  the  whole  question  is 
one  of  the  law  of  agency;  that  It  Is 
not  within  the  scope  of  the  author- 
ity of  the  shipping  agent  of  a  car- 
rier to  issue  bills  of  lading  where  no 
property  is  in  fact  received  for  trans- 
portation; that  the  extent  of  his 
authority,  either  real  or  apparent,  Is 
to  issue  bills  of  lading  for  freight 
actually  received;  that  his  real  and 
apparont  authority — i.  e..  the  power 
with  which  his  principal  has  clothed 
him  in  the  character  in  which  he  Is 
held  out  to  the  world — is  the  same, 
viz.,  to  give  bills  of  lading  for  goods 
received  for  transportation;  ana  that 
this  limitation  upon  his  authority  is 
known  to  the  conrmerclal  world,  and 
therefore  any  person  purchasing  a 
bill  of  lading  issued  by  the  agent  of 
a  carrier  acts  at  his  own  risk  as 
respects  the  existence  of  the  fact 
(the  receipt  of  the  goods)  upon  which 
alone  the  agent  has  authority  to 
issue  the  bill,  the  rule  being  that, 
if  the  authority  of  an  agent  is  Known 
to  be  open  for  exercise  only  in  a 
certain  event,  or  upon  the  happening 
of  a  certain  contingency,  or  the  per- 
formance of  a  certain  condition,  the 
occurrence  of  the  event,  or  the  hap- 
pening of  the  contingency,  or  the 
performance  of  the  condltton,  must 
be  ascertained  by  him  who  would 
avail  himself  of  the  results  ensuing 
from  the  exercise  of  the  authority. 
National  Bank  of  Commerce  v.  Chi- 
cago, etc.,  R.  Co.,  44  Minn.  224,  233, 
46  NW  342,  560.  20  AmSR  566,  9 
LRA   263. 

rb]  The  leading  case  (1)  in  sup- 
port of  this  view  Is  Pollard  v.  Vinton, 
105  U.  S.  7,  26  L.  ed.  998  [foil  Fried- 


lander  v.  Texas,  etc..  R.  Co.,  130  U. 
S.  416,  9  SCt  570,  S3  L.  ed.  9911.  (2) 
But  this  case  is  distinguished  from 
a  case  where  the  consignee  was  al- 
lowed to  fill  out  bills  of  lading  as  the 
agent  of  the  carrier  and  to  transfer 
them  as  collateral  security  to  persons 
who  had  no  knowledge  of  any  irregu- 
larity, and  in  such  case  the  carrier 
was  held  liable  to  the  holder  of  the 
bill  of  lading.  The  distinction  made 
is  that  the  officers  of  the  company 
had  knowledge  of  the  course  of  busi- 
ness which  enabled  the  consignor  to 
perpetrate  the  fraud,  and  were  negli- 
gent in  allowing  It  to  continue. 
Walters  v.  Western,  etc.,  R.  Co.,  66 
Fed.  369. 

[c]  Application,  •stout,  and  limits 
of  rule.— (1)  The  fact  that  the  ■ship- 
per was  allowed  to  All  out  the  bill 
of  lading  and  to  leave  a  blank  which 
afforded  an  opportunity  for  Increas- 
ing the  statement  of  the  quantity  of 
goods  shipped  was  held  not  to  render 
the   coratron   carrier   liable   for   loss 


occasioned  by  the  forgery  of  the 
shipper  in  raising  the  bill  of  lading. 
Lehman   v.    Central    R.,   etc,   Co..    12 


Fed.  596.  (2)  Where,  in  pursuance 
to  an  agreement  in  the  course  of 
dealing  between  a  carrier  and  a  ship- 
per, bills  were  Issued  for  cotton 
which  remained  in  the  possession  of 
a  compress  company  as  agent  of 
the  shipper  and  which  was  destroyed 
by  Are  before  delivery  to  the  car- 
rier, the  consignee  of  the  bill  of  lad- 
ing, even  without  notice  of  such 
agreement  and  course  of  dealing, 
could  not  recover  from  the  carrier. 
Missouri  Pac.  R  Co.  v.  McFadden, 
154  U.  S.  156,  14  SCt  990,  38  L.  ed. 
944. 

[d]  Bights  of  consign**.— The  con- 
signee and  other  persons  by  relying 
on  the  bill  of  lading  do  so  with 
notice  of  the  limitation  of  power  of 
the  agent  as  to  Issuing  bills  of  lad- 
ing, and  act  at  their  own  risk,  both 
as  respects  the  fact  of  shipment  and 
the  quantity  of  cargo  purported  by 
the  bill  of  lading  to  be  shipped. 
Baltimore,  etc.,  R.  Co.  v.  Wilkens,  44 
Md.  11,  22  AmR  26.  And  see  Pelle 
v.  Atlantic  Coast  Line  R.  Co.,  149 
N.  C.  390.  63   SK  66. 

[e]  Where  the  agent  of  a  steam- 
boat delivered  a  bill  of  lading  for 
merchandise,  which  was  subsequently 
delivered  to  a  different  boat  from  the 
one  from  which  the  bill  of  lading 
had  been  taken,  it  was  held  that  the 
bill  of  lading  was  conditional,  and 
did  not  bind  the  steamboat  for 
which  it  was  issued,  there  having 
been  no  actual  delivery  of  the  goods. 
King  v.  The  Lady  Franklin,  8  Wall. 
(U.  S.)  325,  19  L.  ed.  455;  Fearn  v. 
Richardson,   12   La.   Ann.   752. 

[f]  Where  the  hill  of  lading  was 
stamped    "not    negotiable?    and    was 


issued  by  mistake  or  fraud  of  the 
agent  without  actual  receipt  of  the 
goods,  It  was  not  binding  in  the 
hands  of  an  innocent  transferee  for 
value.  Franklin  Trust  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  222  Pa.  96.  70 
A  949,   22  LRANS   828  and  note. 

81.  Fitch  v.  Atchison,  etc.,  R.  Co., 
170  App.   Div.   222,   166   NYS   1079. 

88.  National  Bank  of  Corrmerce 
v.  Chicago,  etc.,  R.  Co.,  44  Minn.  224. 
48  NW  342,  660,  20  AmSR  666,  9  LRA 
263. 

83.  Henderson  v.  Louisville,  etc, 
R.  Co..  116  La.  1047,  1052,  41  S  262, 
114  AmSR  582  (where  it  was  said: 
"The  contention  that  the  act  makes 
a  false  bill  of  lading  negotiable,  and 
therefore  binding  on  the  railroad 
when  In  the  hands  of  a  third  In- 
nocent holder,  is  contrary  to  the  ex- 
press Intent  of  the  statute,  which  is 
to  prevent  the  issue  of  false  receipts 
and  bills  of  lading.  The  lawmaker 
certainly  did  not  Intend  to  ■  denounce 
such  Issue  as  a  felony  and  at  the 
same  time  to  encourage  the  violation 
of  the  statute  by  making  false  bills 
of   lading   negotiable"). 

84.  Roy  v.  Northern  Pac.  R.  Co., 
42  Wash.  572,  85  P  63,  6  LRANS  802, 
7  AnnCas  728. 

SB.  Dulaney  ▼.  Philadelphia,  etc, 
R.  Co..  228  Pa.  180,  77  A  607.  To 
same  effect  see  dicta  in  Swedish- 
American  Nat.  Bank  v.  Chicago,  etc, 
R.  Co.,  96  Minn.  436,  106  NW  69; 
National  Bank  of  Commerce  v.  Chi- 
cago, etc.,  R.  Co.,  44  Minn.  224,  46 
NW  342,  660,  20  AmSR  566,  9  LRA 
263. 

86.  Cunard  SS.  Co.  v.  Kelley,  115 
Fed.  678,  63  CCA  810  (holding  that 
a  steamship  company  whose  agent 
has  without  authority  issued  bills  of 
lading  for  goods  then  In  a  public 
warehouse  does  not  ratify  such  act 
and  make  the  bills  its  own  by  re- 
ceiving on  board  one  of  its  vessels 
goods  purporting  to  be  those  de- 
scribed in  the  bills,  where  by  reason 
of  a  fraudulent  substitution  in  the 
warehouse,  of  which  it  was  ignorant, 
the  goods  actually  delivered  to  it 
are  not  the  same). 

87.  Robinson  v.  Memphis,  etc.,  R 
Co.,  16  Fed.  57. 

88.  U.  S  — The  Wellington,  29  F. 
Cas.    No.    7.384,    1   Blss.    279. 

Ala. — Tallassee  Falls  Mfg.  Co.  v. 
Western  R.  Co.,  117  Ala.  520.  23  S 
139,  67  AmSR  179;  Cox  v.  Peterson. 
30  Ala.  608,  68  AmD  146;  McTyer 
v.   Steele,   26   Ala.   487. 

111. — Kitza  v.  Oregon  Short  Line  R 
Co.,  169  111.  A.  609.  610   tcit  CycJ. 

Ind. — Indianapolis,  etc..  R.  Co.  v. 
Remmy,  13  Ind.  518. 

Iowa. — Garden  Grove  Bank  v. 
Humeston,  etc.,  R.  Co.,  67  Iowa  526, 
25  NW  761;  Hewett  v.  Chicago,  etc.. 
R.  Co.,  63  Iowa  611,  18  NW  790;  West 
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the  general  proposition,  but  they  are  not  real  quali- 
fications of  the  rule  which  is  too  well  established 
to  be  questioned.89  If  the  bill  of  lading  is  not  re- 
ceived by  the  shipper  until  after  the  goods  have 
been  completely  delivered  to  the  carrier  and  ac- 
cepted by  him  for  transportation,  it  will  not  consti- 
tute a  contract,  for  the  relations  of  the  parties  have 
already  been  determined  by  acceptance  without  the 
bill  of  lading.*0  If  the  bill  of  lading  is  as  to  any 
element  of  the  contract  ambiguous,  parol  evidence 
is  admissible  to  show  what  the  agreement  was  in 
that  respect.*1  While  in  general  a  bill  of  lading  is 
conclusive  as  to  the  rate  charged  for  transporta- 
tion, it  may  be  shown  by  parol  that  as  a  matter  of 
fact  the  representation  that  the  goods  are  being 
carried  at  a  reduced  rate  in  consideration  of  a  limi- 
tation of  liability  is  false.*2  No  doubt  also  a  sub- 
sequent modification  of  the  terms  of  the  written 
agreement,  for  instance  that  the  goods  are  to  be 
shipped  by  another  boat  than  that  named,  may  be 
established  by  parol.*8 
[,  261]     (2)  Considered  as  a  Receipt— (a)    In- 


T.  Steamboat  Berlin,  t  Iowa  522. 

Me.— O'Brien  v.  Gilchrist,  24  Me. 
554.  66  AmD  678. 

Mich.— ■Sturgea  v.  Detroit,  etc.,  R 
Co.,  US  Mich.  231,  236.  131  NW  706 
[clt  Cyc].  ^ 

Miss. — Swann  v.  Southern  Express 
Co..  53  Miss.  2S6. 

Mo. — O'Bryan  v.  Kinney,  74  Mo. 
125;  Holten  v.  Kansas  City,  etc.,  R 
Co..  61  Mo.  A.    204. 

N.  T. — Hill  v.  Syracuse,  etc,  R 
Co..  73  N.  T.  3S1,  29  AmR  163;  Long 
v.  New  York  Cent.  R  Co.,  60  N.  Y! 
76;  Wolfe  v.  Myers,  5  N.  T.  Super.  7. 

Oh. — Cincinnati,  etc.,  R  Co.  v. 
Pontius,  19  Oh.  St  221,  2  AmR  891; 
May  v.  Babcock,  4  Oh.  S34. 

See  also  generally  Evidence  [17 
Cyc  5671. 

[a]  Bin  of  lading*  la  not  a  mere 


—j  but  it  is  a  contract  be- 
tween the  parties,  and  oral  testimony 
i«  not  receivable  to  show  what  the 
real  contract  was,  in  contradiction 
of  the  terms  of  the  bill  of  lading. 
Hostetter  v.  Baltimore,  etc.,  R.  Co., 
i  Pa  Caa   499.   11   A  609. 

[b]  That  ■hipper  was  not  oon- 
■taor*— Parol  evidence  Is  incompe- 
tent to  show  that  the  shipper  did 
not  sustain  the  relation  of  consignor 
to  the  goods.  Van  Etten  v.  Newton, 
15  Daly  638.  8  NYS  478  [aft  134  N. 
T.  143,  31  NE  334,  30  AraSR  630  and 
note]. 

tc]  Antecedent  agreementv— Where 
there  was  no  provision  in  a  bill  of 
lading  for  the  shipment  of  fruit  for 
re-iclng  the  refrigerator  car  in 
which  the  fruit  was  shipped.  It  was 
held  that  parol  evidence  of  an  ante- 
cedent agreement  to  see  that  the 
ear  was  re-iced  was  not  admissible. 
Richmond,  etc..  R  Co.  v.  Shorao,  90 
C-a.  496.   16   SE    220. 

[d]  Boute. — Where  there  is  no 
stipulation  In  the  bill  of  lading  as 
to  the  route  over  which  the  goods 
shall  be  transported,  parol  evidence 
that  the  goods  were  to  be  shipped 
by  a  particular  route  is  not  corn- 
Went  Snow  v.  Indiana,  etc  R  Co.. 
1M  Ind.  422,  9  NE  702.  Contra  Steidl 
;.  Minneapolis,  etc.,  R  Co.,  94  Minn. 
231.  102   NW    701. 

[ej  Time  of  ■TitomsTitw— Where  the 
stipulation  of  a  Dill  of  lading  was 
that  the  goods  were  to  be  transported 
without  unnecessary  delay,  a  parol 
agreement  that  the  goods  should  be 
sent  on  the  night  of  the  day  on 
which  they  were  received  could  not 
he  shown.  Indianapolis,  etc.,  R  Co. 
»•  Remmy,  18  Ind.  618. 
.  M  C.  O.  B.  shipment.— The 
terms  of  the  bill  of  lading  cannot 
oe  varied  or  added  to  by  parol  evi- 
dence, such  as  (1)  that  the  goods 
were  sent  C.  O.  T>.  (Smith  v.  Southern 
Express  Co.,  104  Ala.  387,  16  S  62). 
Jj)  or  that,  where  by  the  terms  of 
™«  receipt  the  goods  are  sent  C.  O. 
"-  it  was  not   agreed   between   the 


fiarttes  that  there  should  be  any  col- 
ection  made  before  delivery  (Amer- 
ican Express  Co.  v.  Legem,  39  111. 
312). 

[g]  That  the  rate  of  transportation 
was  different  from  that  named  In 
the  shipping  receipt  cannot  be  shown 
by  parol  evidence.  Niles  v.  Culver,  8 
Bart).   (N.  Y.)  206. 

[h]  Meet  of  custom. — A  custom 
founded  on  constant  departure  from 
the  terms  of  the  bill  of  lading  is  not 
available  to  control  the  contract. 
Bazin  v.  Liverpool  S3.  Co.,  2  F.  Caa. 
No.  1,162,  3  Wall.  Jr.  229;  Tallassee 
Falls  Mfg.  Co.  v.  Alabama  Western 
R  Co.,   128  Ala.    167,   29   S   203. 

89.  See  cases  Infra  this  note. 
[a]     Thus  (1)  it  is  said  that  a  bill 

of  lading  may  be  aided  by  parol  evi- 
dence to  show  the  relations  In  which 
the  parties  stood  at  the  time  of  the 
shipment  in  order  to  give  effect  to 
the  terms  of  the  Instrument  Blan- 
chard  v.  Page,  8  Oray  (Mass.)  281. 
(2)  And  that  collateral  agreements, 
not  necessarily  covered  by  the  terms 
of  the  bill  of  lading,  may  be  shown. 
Baltimore,  etc.  Steamboat  Co.  v. 
Brown,  64  Pa  77.  See  Armour  v. 
U.  8.  Express  Co..  62  Pa  Super.  329 
(where  uncorroborated  testimony  of 
plaintiff  was  held  Insufficient  to  es- 
tablish an  oral  contemporaneous 
agreement  modifying  the  bill  of  lad- 
ing). (3)  So,  although  the  shipper 
is  impliedly  bound  on  the  face  of  the 
bill  to  pay  the  freight,  it  may  be 
shown  by  parol  that  the  carrier  re- 
ceived the  goods  under  an  agreement 
with  a  third  person  to  pay  the 
freight,  at  least  where  such  'third 
person  has  in  fact  made  payment, 
wayland  v.  Mosely,  6  Ala.  430,  39 
AmD  836.  (4)  And  a  stipulation  in 
the  bill  of  lading  that  the  carrier 
shall  not  be  liable  for  stock  beyond 
the  actual  cash  value,  not  exceeding 
one  hundred  dollars  per  head,  does 
not  preclude  evidence  of  a  parol 
agreed  valuation  of  ten  dollars  per 
head.  Harned  v.  Missouri  Pac.  R. 
Co.,  51  Mo.  A.   482. 

90.  Stoner  v.  Chicago,  etc.,  R.  Co., 
109  Iowa  651,  80  NW  569;  Lowenstein 
v.  Lombard,  164  N.  Y.  324,  58  NE  44 
[rev  17  App.  Div.  408,  46  NYS  286]; 
Shift*  v.  New  York  Cent.  etc..  R.  Co., 
16  Hun  278  faff  81  N.  Y.  638];  Gal- 
veston, etc.,  R.  Co.  v.  House,  4  Tex. 
Civ.  A.  263,  23  SW  332.  And  see 
supra  8   223. 

la]     On  similar  principles,  if  the 

Serson  accepting  the  bill  of  lading 
as  no  authority  to  bind  the  shipper, 
the  terms  of  the  bill  of  lading  will 
not  be  controlling.  Mobile,  etc.,  R. 
Co.  v.  Jurey,  111  U.  S.  584,  i  SCt  666, 
28  L.  ed.  627. 

91.  Louisville,  etc.,  R.  Co.  v.  Wil- 
liams, (Ala.  A.)  66  S  865;  Sturges  v. 
Detroit,  etc..  R.  Co..  166  Mich.  231. 
236,  131  NW  706  [clt  Cyc];  Wolfert 
v.  Pittsburg,  etc.,   R.  Co.,  44   Mo.  A. 


troductory  Statement.  As  already  shown,  a  bill  of 
lading  is  a  receipt  as  well  as  a  contract.**  It  states 
the  terms  of  the  shipment,  and  also  specifies  the 
quantity  of  goods  received,  and  sometimes  their  con- 
dition. While  it  may  not,  as  already  stated,  be 
varied  by  parol  evidence  so  far  as  it  embodies'  the 
terms  of  the  contract,  yet,  so  far  as  it  constitutes 
a  receipt,  it  is  like  other  receipts  or  written  acknowl- 
edgments, subject  to  be  contradicted  or  explained  by 
proof  as  to  the  facts.95 

[J  262]  (b)  Recitals  as  to  Receipt  of  Goods— 
aa.  In  General.  It  is  nowhere  questioned  that  a  bill 
of  lading  is  prima  facie  evidence  of  the  receipt  of 
the  goods  by  the  carrier.*"  And  this  is  true  although 
a  statute  forbids  the  issuance  of  bills  of  lading, 
except  for  goods  actually  in  the  carrier's  posses- 
sion. But  such  recitals  are  not  conclusive,  and 
it  may  be  shown  by  parol  evidence  that  none  of  the 
goods,  or  only  a  part  of  the  goods,  described  in  the 
bill  of  lading  were  in  fact  received.*8  And  this 
principle  has  been  held  to  apply  to  third  parties  as 
well  as  to  the  original  parties  to  the  bill  of  lading, 

330;  Dyment  v.  Northern,  etc.,  R  Co., 
11  Ont.  343. 

98.  McFadden  v.  Missouri  Pac  R 
Co..  92  Mo.  243,  4  SW  689,  1  AmSR 
721. 

93.  Hedrlcks  v.  Steamship  Morn- 
ing Star,  18  La.  Ann.  363;  Steidl  v. 
Minneapolis,  etc.,  R.  Co.,  94  Minn. . 
233,  102  NW  701:  Lincoln  Tent,  etc, 
Co.  v.  Missouri  Pac.  R.  Co.,  86  Nebr. 
388,  125  NW  603  (both  holding  that 
a  bill  of  lading  Issued  by  a  carrier 
may  be  changed  or  modified  by  a 
subsequent  parol  agreement  between 
the  shipper  and  the  carrier). 

94.  See  supra  {  251. 
98.     Goodrich  v.  Norris,  10  V.  Caa 

No.  6,546;  Lake  Shore,  etc.,  R  Co.  v. 
National  Live  Stock  Bank,  178  111. 
606,  63  NE  326;  Meyer  v.  Peck.  28 
N.  Y.  690;  Ellis  v.  Willard,  9  N.  Y. 
529.     And  see  Infra  |  262. 

98.  Ala — Capehart  v.  Granite 
Mills,   97  Ala.  853,  12  S  44. 

Ark. — Martin  v.  St.  Louis,  etc..  R 
Co.,  66  Ark.  510,  19  SW  314;  Little 
Rock,  etc,  R  Co.  v.  Hall,  32  Ark. 
669. 

111. — Northern  Transp.  Co.  v.  Mc- 
Clary,  66  111.  233:  Baker  v.  Michigan, 
etc.,  R  Co..  42  111.  78;  Chicago,  etc, 
R  Co.  v.  Hull.  76  111.  A.  408. 

Ky. — Mussellam  v.  Cincinnati,  etc, 
R.  Co..  104  SW  337,  31  KyL  908; 
Shatzell  v.  Hart,  2  A.  K  Marsh.  191. 

La — Flower  v.  Downs,  12  Rob.  101. 

Mo. — Milne  v.  Chicago,  etc,  R.  Co., 
156  Mo.  A.  466,  135  SW  85;  Seigfried 
v.  Chicago,  etc.,  R.  Co.,  (A.)  126  SW 
798. 

Nebr. — Chicago,  etc.,  R  Co.  v.  John- 
ston, 58  Nebr.  236,  78  NW  499. 

N.  C. — Peele  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  390,  63  SB  66;  Bur- 
well  v.  Raleigh,  etc.,  R.  Co.,  94  N.  C. 
451. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Lowery, 
(Civ.  A.)  156^  SW  992;  Cohen  v.  Mis- 
souri, etc..  R.  Co.,  44  Tex.  Civ.  A. 
381.  383,  98  SW  437  [clt  Cyc]. 

Eng. — McLean  v.  Fleming,  25  L  T. 
Rep.  N.  S.  817,  4  ERC  665. 

Ont. — Hall  v.  Grand  Trunk  R.  Co., 
34  U.  C.  Q.  B.  617. 

97.  Martin  v.  St.  Louis,  etc.,  R 
Co.,  66  Ark.  510.  19  SW  314. 

98.  U.  S.— The  Willie  D.  Sand- 
hoval,  92  Fed.  286;  Brouty  v.  Five 
Thousand  Two  Hundred  and  Fifty- 
Six  Bundles  of  Him  Staves,  21  Fed. 
690  [aff  23  Fed.  106];  Caflero  v. 
Welsh.  4  F.  Cas.  No.  2,286,  8  Phila 
(Pa)  130;  Hopkins  v.  Wood.  12  F. 
Cas.  No.  6,693;  The  J.  W.  Brown.  14 
F.  Cas.  No.  7,690.  1  BIss.  76.  8  Phlla. 
(Pa.)  130;  Sutton  v.  Kettell.  23  F. 
Cas.  No.  13,647,  1  Sprague  309. 

Ala. — Wayland  v.  Mosely,  B  Ala. 
430,  89  AmD  835. 

Ark. — Little  Rock,  etc.,  R  Co.  v. 
Hall,   32  Ark.   669. 

Conn. — Relyea  v.  New  Haven  Roll- 
ing Mill  Co..  42  Conn.  579. 

Ga— Southern  R.  Go.  v.  Allison,  116 
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where  it  is  marked  "not  negotiable."9*  Never- 
theless the  recitals  of  the  bill  of  lading  as  to  the 
receipt  of  the  goods  places  the  burden  on  the  car- 
rier to  show  the  contrary,1  and  in  the  absence  of 
convincing  testimony  establishing  mistake  they  must 
control.*  Conversely,  the  shipper  or  consignee  may 
contradict  the  bill  of  lading  by  parol  evidence  show- 
ing that  the  carrier  received  a  larger  quantity  than 
the  bill  of  lading  acknowledged  to  have  been  re- 
ceived.8 The  fact  that  the  goods  are  underfilled  will 
not  justify  the  carrier  in  converting  the  excess* 
[$  263]  bb.  Where  Quantity  of  Goods  Guaran- 
teed. The  carrier  may  by  stipulation  guarantee  the 
quantity  of  goods  received  so  that  the  recital  of  the 
bill  of  lading  will  be  conclusive,  even  as  against 
mistake,  and  render  the  carrier  liable  for  any  short- 
age.9 Nevertheless  the  language  of  the  agreement 
must  be  quite  clear  and  explicit  to  preclude  the  car- 
rier from  showing  by  parol  evidence  a  mistake  in 


the  quantity.' 

[$  264]  (c)  Recitals  as  to  Condition  of  Good*. 
It  is  usual  to  insert  in  a  bill  of  lading  recitals  to 
the  effect  that  the  goods  were  received  in  good  con- 
dition or  in  apparently  good  condition.  This  clause 
pertains  to  the  instrument  as  a  receipt.7  Even  with- 
out any  statement  on  the  subject  it  is  presumed,  if 
no  memorandum  is  made  on  the  bill  of  lading  to  the 
effect  that  the  goods  are  not  in  good  condition,  that 
so  far  as  observable  by  inspection  without  opening 
the  boxes,  packages,  or  bundles  in  which  the  goods 
are  shipped  they  were  in  good  order.8  If  the  state- 
ment is  that  the  goods  are  apparently  in  good  con- 
dition, it  is  of  course  open  to  the  carrier  to  show, 
as  against  a  claim  that  the  goods  were  damaged 
during  transportation,  that  the  damaged  condition 
existed  at  the  time  of  the  receipt  of  the  goods,  bat 
was  not  apparent  on  inspection.  Such  a  statement 
relates  only  to  external  conditions,*  and  does  not 


Ga.  635,  42  SB  16;  Atlantic  Coast  Line 
R.  Co.  V.  Hill,  12  Ga.  A.  392.  77  SE 
316;  Central  of  Georgia  R.  Co.  v. 
Cook,  4  Ga,  A.  698,  62  SE  464. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
National  Live  Stock  Bank,  178  111. 
606,  63  NE  326;  Illinois  Cent.  R.  Co. 
v:  Cobb,  72  III.  148;  Great  Western 
R.  Co.  v.  McDonald,  18  111.  172;  St. 
Louis  Southwestern  R.  Co.  v.  Elgin 
Condensed  Milk  Co..  74  111.  A.  619; 
Wallace  v.  Long,  8  111.  A.  604. 

Iowa.— HIghley  v.  Burlington,  etc., 
R.  Co.,  99  Iowa  603,  68  NW  829.  61 
AmSR  260;  Chapln  v.  Chicago,  etc., 
R.  Co.,  79  Iowa  682.  44  NW  820; 
Steamboat  Wisconsin  v.  Young,  3 
Greene  268. 

Ky. — Pittsburg,  etc.,  R.  Co.  v. 
American  Tobacco  Co.,  104  SW  377, 
31   KyL   1013. 

La. — Kirkman  v.  Bowman,  8  Rob. 
246. 

Me.— Witzler  v.  Collins,  70  Me.  290, 
25  AnvR  327:  O'Brien  v.  Gilchrist,  34 
Me.  664.  56  AmD  676. 

Mass.— Hall  v.  Mayo,  7  Allen  464; 
Kelley  v.  Bowker,  11  Gray  428,  71 
AmD  725;  Shepherd  v.  Naylor,  6  Gray 
591. 

Mich. — Strong  v.  Grand  Trunk  R. 
Co.,  15  Mich.  206,  93  AmD  184. 

Miss. — Swann  v.  Southern  Express 
Co.,  53  Miss.  286. 

Mo. — Steamboat  Missouri  v.  Webb, 
9  Mo.  193;  Strawn  v.  Missouri,  etc., 
R.  Co.,  120  Mo.  A.  135.  96  SW  488. 

N.  Y.— Abbe  v.  Eaton,  51  N.  Y.  410; 
Meyer  v.  Peck,  33  Barb.  532  [aft*  28 
N.  Y.  690];  White  v.  Van  Kirk,  26 
Barb.  16V 

N.  G. — Peele  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  390,  63  SE  66. 

Oh.— Dean  v.  King,  22  Oh.  St.  118; 
Page  V.  Sandusky,  etc.,  R.  Co.,  2  Oh. 
Dec.   (Reprint)   716.  4  WestLJ  644. 

Pa. — Franklin  Trust  Co.  v.  Phila- 
delphia, etc.,  R.  Co..  222  Pa.  96,  70  A 
949,  22  LRANS  828. 

S.  C. — Reid  Phosphate  Co.  v.  Farm- 
ers' Fertilizer  Co.,  94  S.  C.  212.  213. 
77  SE  863  Jcit  Cycl;  Benjamin  v. 
Sinclair,  17  S.  C.  L.  174. 

Tex.— -Gulf,  etc.,  R  Co.  v.  Lowery, 
<Civ.  A.)  155  SW  992-  Cohen  v.  Mis- 
souri, etc..  R.  Co.,  44  Tex.  Civ.  A.  381, 
98  SW  437. 

Wis. — Glass  v.  Goldsmith.  22  Wis. 
488. 

Eng. — McLean  v.  Fleming,  25  L.  T. 
Rep.  N.  S.  317.  4  ERC  665;  Bates  v. 
Todd.  1  M.  &  Rob.  106. 

Ont. — Horsman  v.  Grand  Trunk  R. 
Co.,  31  U.  C.  Q.  B.  636. 

"As  proof  of  the  actual  taking  of 
possession,  the  bill  stands  as  a  mere 
receipt,  subject  to  rebuttal  or  expla- 
nation." Cunard  SS.  Co.  v.  Kelley, 
115  Fed.  678.  684.  63  CCA  810. 

[a]  Applications  of  rule.— (1)  In 
an  action  against  the  initial  and  con- 
necting carriers  for  loss  of  freight, 
evidence  that  the  waybill  made  at  the. 
place  where  the  goods  were  delivered 
to  the  connecting  carrier  was  made 
out  from  the  waybill  which  accom- 


pan 
tnsi 


nied  the  car,  and  not  from  an 
nspectlon  of  the  c6ntents  of  the  car 
which  was  sealed,  was  admissible  to 
explain  how  it  happened  that  the 
connecting  carrier  receipted  for  the 
freight.  Mussellam  v.  Cincinnati, 
etc.,  R.  Co.,  104  SW  337,  31  KyL  908. 
(2)  It  may  be  shown  that  the  agent 
issuing  the  bill  of  lading  was  known 
to  be  without  authority.  Capehart 
v.  Granite  Mills,  97  Ala.  363,  12  S  44. 

[b]  raise  Mil  of  lading,— The  car- 
rier cannot  be  charged  because  of  a 
false  bill  of  lading  for  nondelivery 
of  a  cargo  never  received.  King  v. 
The  Lady  Franklin.  8  Wall.  (U.  S.) 
325,  19  L.  ed.  465. 

98.  Franklin  Trust  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  222  Pa.  96,  70  A 
949,  22  LRANS  828.  See  also  supra 
{  254. 

1.  Mussellam  v.  Cincinnati,  etc.,  R. 
Co.,  104  SW  337,  31  KyL  908. 

2.  Goodrich  v.  Norrls,  10  F.  Cas. 
No.  6,646,  Abb.  Adm.  196  (in  which 
it  was  said  that  to  make  out  a  mis- 
take in  the  recital  of  the  bill  In  this 
respect,    and    to    show    that    a    less 

auantity  was  delivered  than  stated, 
lie  proof  of  mistake  should  be  clear 
and  unquestionable  in  order  to  rebut 
the  evidence  afforded  by  the  bill); 
Illinois  Cent.  R.  Co.  v.  Nelson,  97  SW 
757,  30  KyL  114. 

[a]  Evidence  held  sufficient  to 
overooma  presumption. — In  an  action 
against  a  carrier  for  the  difference 
in  weight  of  a  shipment  of  cotton 
as  shown  by  a  bill  of  lading  and  as 
received  '  by  the  consignee,  the  re- 
citals In  the  bill  of  lading  as  to  the 
weight  of  the  cotton  received  by 
the  carrier,  although  prima  facie  cor- 
rect, were  overcome  by  an  admission 
In  an  agreed  statement  of  facts  that 
the  identical  cotton  received  by  the 
carrier  was  delivered  to  the  con- 
signee. St.  Louis,  etc.,  R.  Co.  v. 
Woodruff  Mills,  105  Miss.  214,  62  S 
171. 

3.  Chapin  v.  Chicago,  etc.,  R.  Co., 
79  Iowa  582,  44  NW  820. 

4.  Wiggln  v.  Boston,  etc.,  R.  Co., 
120  Mass.  201;  Peebles  v.  Boston,  etc., 
R.  Co.,  112  Mass.  498. 

[a]  Effect  of  special  stipulation 
In  bill  of  lading,— Where  a  bill  of 
lading  contains  the  stipulation,  "All 
deficiency  in  cargo  to  be  paid  for  by 
the  carrier  and  deducted  from  the 
freight,  and  any  excess  in  the  cargo 
to  be  paid  for  to  the  carrier  by  the 
consignee,"  a  proper  construction  of 
this  clause  does  not  authorize  the 
carrier  in  case  of  an  excess  in  the 
cargo  to  collect  pay  for  the  same 
from   the   consignee  and   to  hold  the 

£roceeds    as    his    own.      Wallace    v. 
ong,  8  111.  A.  504,  609;  Ford  v.  Head, 
34   Hun   (N.   Y.)    146. 

5.  Sawyer  v.  Cleveland  Iron  Min. 
Co.,  69  Fed.  211.  16  CCA  191;  Merrick 
v.  About  Nineteen  Thousand  Five 
Hundred  and  Fourteen  Bushels  of 
Wheat,  3  Fed.  340;  Rhodes  v.  New- 
hall.    126    N.   Y.    574,    27    NE   947,    22 


AmSR   869;    Blssel   v.    Campbell,   64 
N.  Y.  353. 

[a]  Turns,  where  a  bill  of  lading 
which  acknowledged  the  receipt  by 
the  carrier  of  a  specified  quantity  of 
wheat,  contained  the  provision,  "All 
the  deficiency  in  cargo  to  be  paid 
by  the  carrier  (except  when  grain  Is 
heated,  or  heats  in  transit),  and  de- 
ducted from  the  freight,  and  any 
excess*  In  cargo  to  be  paid  for  to 
the  carrier  by  the  consignee,"  it  was 
held  that  this  was  a  contractual 
stipulation,  which  bound  the  carrier 
to  the  statement  of  quantity  con- 
tained In  the  instrument.  Sawyer  v. 
Cleveland  Iron  Min.  Co.,  69  Fed.  211. 
213.  16  CCA  191;  Rhodes  v.  NewhaU, 
126  N.  Y.  674,  27  NE  947,  22  AmSR 
859. 

[b]  "Quantity  guaranteed."— It 
seems  that  where  a  bill  of  lading 
contains  The  words  "quantity  guar- 
anteed" the  carrier  will  be  respon- 
sible to  the  shipper  for  the  quantity 
specified  in  the  Instrument.  Blssel 
v.  Campbell,  54  N.  Y.  353. 

6.     Abbe  v.  Eaton,  61  N.  Y.   410. 

1.  Blssel  v.  Price,  It  111.  408.  412 
(in  which  It  was  said:  "The  bill  of 
lading  is,  in  contemplation  of  law. 
in  the  nature  of  a  receipt,  so  far  as 
the  quantity  and  condition  of  the 
goods  Is  concerned,  and  as  such,  is 
open  to  explanation,  or  even  contra- 
diction, by  parol  proof);  Ellis  v. 
Willard,  9  NT  Y.  529,  630  (in  which 
It  was  said:  "The  statement  of  the 
condition  of  the  property  in  the  bill 
of  lading  constitutes  no  part  of  the 
contract  of  affreightment,  and  the  re- 
lation of  the  parties  and  the  nature 
of  the  contract  will  not  allow  us  to 
call  It  a  contract  of  warranty"). 

[a]  It  Is  not  Important  whether 
the  words  'In  good  order"  or  "wen 
conditioned,*'  or  both,  are  used,  the 
phrases  being  substantially  synony- 
mous. Tarbox  v.  Eastern  Steamboat 
Co..  60  Me.   339. 

8.  The  Zone,  30  F.  Cas.  No.  18,220, 
2  Sprague  19;  Bond  v.  Frost,  8  La. 
Ann.  297. 

9.  U.  S. — Nelson  v.  Woodruff,  1 
Black  156,  17  L.  ed.  97;  Clark  v. 
Barnwell.  12  How.  272,  13  L.  ed.  985; 
Bradstreet  v.  Heran,  3  F.  Cas.  No. 
1,792a,  2  Blatchf.  116;  The  California, 
4  F.  Cas.  No.  2,314,  2  Sawy.  12;  The 
Columbo,  6  F.  Cas.  No.  3,040.  3 
Blatchf.  521;  The  Olbers.  18  F.  Cas. 
No.  10,477,  3  Ben.  148;  The  Orlflamme, 
18  F.  Cas.  No.  10,671,  1  Sawy.   176. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Neel, 
56  Ark.  279,  19  SW  963. 

Conn. — Mears  v.  New  York,  etc..  R 
Co.,  76  Conn.  171,  62  A  610,  96  AmSR 
192.  56  LRA   884. 

Ind.  T. — Gulf,  etc,  R.  Co.  v.  Jones, 
1  Ind.  T.  354,  37  SW  208. 

Iowa. — West  v.  Steamboat  Berlin,  3 
Iowa  632. 

Ky.— Keith  v.  Amende.  1  Bush  456; 
Gowdy  v.  Lyon,  9  B.  Mon.  112. 

La. — Curell  v.  Johnson,  12  La.  290, 
32  AmD  117. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  264-265] 


CARRIERS 


[10  G.  J.]     201 


make  out  even  a  prima  facie  case  against  the  car- 
rier with  reference  to  damage  not  thus  apparent.10 
Bat  the  recital  of  good  condition  or  apparently 
good  condition  does  make  out  a  prima  facie  case 
against  the  carrier  that  the  goods  were  in  apparently 
good  condition  so  far  as  ordinary  inspection  without 
opening  the  packages  would  disclose.11  The  burden 
of  proof  is  on  the  carrier  to  show  that  the  goods 
were  not  in  such  apparently  good  condition  when 
received.1*  The  rule  as  generally  stated  is  that  the 
recital  as  to  the  condition  of  the  goods  is  prima 
facie  evidence  only,  as  to  that  fact,  and  the  carrier 


may  /show  the  contrary.18  But  a  recital  of  good 
condition  may  be  binding  on  the  carrier  when  the 
bill  was  intended  to  be  negotiated  and  is  held  by 
a  bona  fide  transferee  for  value.14 

[i  26§]  e.  Negotiability  and  Transfer1?— (1)  In- 
troductory Statement.  As  symbols  of  property 
therein  receipted  for,1*  bills  of  lading  are  transfer- 
able so  as  to  pass  title  to  the  goods  represented 
thereby  while  in  the  possession  of  the  carrier  as 
bailee,  when  such  is  the  intention,  as  effectually  as 
if  the  goods  themselves  were  delivered.17  This  is 
so  although  the  transaction  is  not  intended  to  give 


Mass. — Barrett  v.  Rogers,  7  Haas. 
297.  5  AmD  45. 

Pa. — Isdaner  v.  Philadelphia,  etc., 
R.  Co..  54  Pa.  Super.  609. 

10.  Clark  v.  Barnwell,  12  How. 
(U.  S.)  272,  13  L.  ed.  985;  The  Mora- 
vian, 17  F.  Cas.  No.  9.789,  2  Hask. 
167;  Vernard  v.  Hudson,  28  F.  Cas. 
No.  16,921,  3  Sumn.  405;  Jean  v. 
Flags.  45  Misc.  421,  422.  90  NYS  289 
(in  which  it  was  said:  "It  would  be 
unreasonable  to  hold  an  acknowledg- 
ment of  the  good  condition  of  the 
merchandise  was  to,  be  presumed 
from  the  mere  delivery  of  a  bill  of 
lading  containing  such  expressions"); 
Gulf,  etc.  R.  Co.  v.  Holder,  10  Tex. 
Civ.  A.  223,  30  SW  383. 

[a]  What  evidence  admissible.— 
(1)  It  la  open  to  the  carrier  to  show 
that  the  loss  proceeded  from  some 
cause  which  existed,  but  was  not 
apparent  at  the  time  it  received  the 
goods.  Choate  v.  Crowninshleld,  5  F. 
Cas.  No.  2,691,  3  Cliff.  184.  (2) 
Where  the  bill  of  lading  described 
the  goods  as  "barrels  of  molasses" 
and  ended  with  the  clause,  "contents 
and  gauge  unknown,"  It  was  held  that 
the  carrier  could  not  deny  knowledge 
of  the  nature  of  the  contents,  al- 
though It  might  prove  want  of 
knowledge  Of  the  quality.  Nelson  v. 
Stephenson,  12  N.  T.  Super.  638. 
(3)  The  carrier  Is  not  precluded  by 
a  recital  of  good  condition  from 
showing  that  leakage  occurred  by 
reason  of  the  effect  of  heat  (Nelson 
v.  Woodruff,  1  Black  (U.  S.)  156,  17 
L.  ed.  97).  (4)  or  by  reason  of  in- 
sufficiency of  the  cask,  case,  etc.,  in. 
which  the  goods  were  contained 
(Zerega  v.  Poppe,  30  F.  Cas.  No. 
18.213,  Abb.   Adm.   397). 

11.  U.  S.— The  Nith,  36  Fed.  86, 
13  Sawy.  368  [aff  36  Fed.  883,  13 
Sawy.  481];  The  Columbia,  6  F.  Cas. 
No.  3.040,  13  Blatchf.  521;  The  Orl- 
flamme,  18  F.  Cas.  No.  10,571,  1  Sawy. 
176. 

La. — Ship  Rappahannock  v.  Wood- 
ruff, 11  La.  Ann.  698. 

Mass. — Canney  v.  American  Ex- 
press Co..  222  Mass.  348,  110  NE  967; 
Hastings  v.  Pepper,  11  Pick.  91. 

Tex. — International,  etc..  R.  Co.  v. 
Blanton.  63  Tex  109. 

Wis. — Blade  v.  Chicago,  etc.,  R. 
Co.,  10  Wis.  4. 

[a]  As  to  Internal  condition  (1) 
the  recital  of  apparent  good  order 
does  not  relieve  the  consignor  from 
the  burden  of  proving  that  damage, 
not  apparent,  did  exist  at  the  time 
of  the  shipment.  Chicago,  etc.,  R. 
Co.  v.  Benjamin.  63  111.  283.  (2)  As 
between  the  original  parties,  a  bill 
of  lading  Is  not  conclusive  that  the 
goods  were  shipped  "in  good  order," 
even  though  they  were  open  to  In- 
spection. Ellis  v.  Willard,  9  N.  T. 
529. 

12.  See  infra  {  S71. 

13.  U.  S.— Baxter  v.  Leland.  2  F. 
Cas.  No.  1.125.  1  Blatchf.  526;  Brad- 
street  v.  Heran,  3  F.  Cas.  No.  1,792, 
Abb.  Adm.  209  taff  3  F.  Cas.  No. 
1.792a,  2  Blatchf.  116];  The  Martha, 
16  F.  Cas.  No.  9,146. 

Hawaii. — Honolulu  Rapid  Transit, 
etc.,  Co.  v.  American-Hawaiian  SS. 
Co..  3  Hawaiian  Fed.  11. 

Ill— Blssel  v.  Price,  16  111.  408. 

Iowa. — Mitchell  v.  U.  S.  Express 
Co..  46  Iowa  214;  Carson  v.  Harris, 
4  Greene  516. 

Ky. — Keith  v.  Amende,  1  Bush 
455:  Gowby  v.  Lyon,  9  B.  Mon.  112. 

La. — Mcintosh    v.    Gaatenhofer,    2 


Rob.  403;  Kimball  v.  Brander,  6  La. 
711. 

Me.— Wltzler  v.  Collins.  70  Me.  290. 
86  AmR  327;  Tarbox  v.  Eastern 
Steamboat  Co.,  50  Me.  339. 

Mass. — Richards  v.  Doe,  100  Mass. 
624;  Hastings  v.  Pepper,  11  Pick.  41; 
Barrett  v.  Rogers,  7  Mass.  297,  6 
AmD  45. 

Mo. — Steamboat  Missouri  v.  Webb, 
9  Mo.  193. 

N.  Y.— Ellis  v.  Willard,  9  N.  Y.  629; 
Nelson  v.  Stephenson,  12  N.  Y.  Super. 
538. 

N.  C. — Burwell  v.  Raleigh,  etc.,  R 
Co.,  94  N.  C.  461. 

Oh. — Wood  v.  Perry,  Wright  240. 

Okl. — St.  Louis,  etc.,  H.  Co.  v. 
Jamleson,   20  Okl.   654.   95  P  417. 

Pa. — Warden  v.  Greer,  6  Watts 
424. 

Tex. — Missouri  Pac.  R.  Co.  v.  Fen- 
nel], 79  Tex.  448.  16  SW  693. 

Wis. — Glass  v.  Goldsmith,  22  Wis. 
488;  Blade  v.  Chicago,  etc,  R.  Co.,  10 
Wis.  4. 

14.  Louisville,  etc.,  R.  Co.  v. 
Pferdmenges,  8  Ga.  A.  81,  68  SE  617. 

IB.  Assignments  generally  see 
Assignments  6  C.  J.  p  830. 

16.  See  supra  I   261. 

17.  U.  S. — Frledlander  v.  Texas, 
etc.  R.  Co.,  130  U.  S.  416,  9  SCt  570. 
32  L.  ed.  991;  Shaw  v.  Merchants' 
Nat.  Bank.  101  U.  S.  567.  25  L.  ed. 
892'  Hooper  v.  Robinson,  98  U.  S.  528. 

25  L.  ed.  219;  The  Thaitles  v.  Sea- 
man, 14  Wall.  98,  20  L.  ed.  804; 
Conard  v.  Atlantic  Ins.  Co..  1  Pet.  386, 

7  L.  ed.  189:  In  re  Reboulln  Flls.  165 
Fed.  245;  Merchants'  Exch.  Bank  v. 
McGraw,  76  Fed.  930,  22  CCA  622; 
Munroe "  v.  Philadelphia  Warehouse 
Co.,  76  Fed.  545  [app  dlsm  79  Fed. 
999,  24  CCA  685];  Robinson  v.  Mem- 
phis, etc.,  R  Co.,  9  Fed.  129:  Auden- 
ried  v.  Randall.  2  F.  Cas.  No.  644.  3 
Cliff.  99;  U.  S.  v.  Delaware  Ins.  Co., 

26  F.  Cas.  No.  14,942,  4  Wash.  C.  C. 
418.  See  also  Means  v.  Randall  Bank, 
146  U.  S.  620,  13  SCt  186,  36  L.  ed. 
1107;  National  Bank  of  Commerce  v. 
Merchants'  Nat.  Bank,  91  U.  S.  92,  23 
L.  ed.  208  (both  recognising  the  rule). 

Ala.— Brent  v.   Miller,  81   Ala.   309. 

8  S  219;  McCormick  v.  Joseph,  77 
Ala.  236. 

Cal. — Dodge  v.  Meyer,   61  Cal.   405. 

Conn. — Baring  v.  Galpin,  67  Conn. 
362.  18  A  266,  5  LRA  300. 

Ga. — Tlson  v.  Howard,  57  Ga.  410; 
Postell  v.  Avery,  12  Ga,  A.  507,  77 
SE  666;  Currie  v.  State,  3  Ga.  A.  309, 
59  SE  926;  Livingston  v.  Anderson, 
2  Ga.  A.  274.  68  SE  605. 

111. — Western  Union  R.  Co.  v.  Wag- 
ner, 65  111.  197;  Burton  v.  Curyea, 
40  111.  320.  89  AmD  350;  Seckel  v. 
York  Nat.  Bank,  57  111.  A.  579;  Stone 
v.  Wabash,  etc.,  R.  Co.,  9  111.  A.  48. 
See  also  Tlbblts  v.  Rock  Island,  etc., 
R  Co..  49  111.  A.   567. 

Ind. — Union  R,  etc.,  Co.  v.  Yeager, 
34  Ind.  1;  Paltiaon  v.  Culton,  33  Ind. 
240,   5  AmR  199. 

Iowa. — Kansas  City  First  Nat 
Bank  v.  Mt.  Pleasant  Milling  Co., 
103  Iowa  518,  72  NW  689;  Ayres, 
etc,  Co.  v.  Dorsey  Produce  Co.,  101 
Iowa  141,  70  NW  111.  63  AmSR  376; 
Weyand  v.  Atchison,  etc.,  R.  Co.,  75 
Iowa  673,  39  NW  899,  9  AmSR  604 
and  note,  1  LRA  650;  Garden  Grove 
Bank  v.  Humeston.  etc.,  R.  Co.,  67 
Iowa    626,    25    NW    761. 

La. — Flosch  v.  Schwabacker.  32  La. 
Ann.  356;  Hunt  v.  Mississippi  Cent. 
R.  Co.,  29  La.  Ann.  446;  Horrell  v. 
Parish,  26  La.  Ann.  6. 


Me. — Robinson  v.  Stuart,  68  Me. 
61;  Winslow  v.  Norton,  29  Me.  419. 
50  AmD  601. 

Md. — Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co..  99  Md.  661.  678,  69 
A  134.  105  AmSR  321  and  notejclt 
Cyc];  Baltimore,  etc.,  R.  Co.  v.  Wil- 
klns,  44  Md.  11.    22  AmR  26. 

Mass. — Brown  v.  Floersheim  Mer- 
cantile Co.,  206  Mass.  373.  92  NE  494' 
(under  express  statutory  provision'); 
Green  Bay  First  Nat.  Bank  v.  Dear- 
born, 116  Mass.  219,  16  AmR  92; 
Cairo  First  Nat.  Bank  v.  Crocker,  111 
Mass.  163;  Pratt  v.  Parkrran.  24 
Pick.   42. 

Minn. — Van  Dusen  v.  Piper,  42 
Minn.  43,  43  NW  684. 

Miss. — Bonner  v.  Marsh,  18  Miss. 
376,  48  AmD  754. 

Mo. — Davenport  Nat.  Rank  v. 
Homeyer,  45  Mo.  145,  100  AmD  S63; 
Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc,  R  Co.,  124  Mo.  A  545,  102 
SW  11;  Robert  C.  White  Live  Stock 
Commn.  Co.  v.  Chicago,  etc.,  R. 
Co.,  87  Mo.  A.  330;  Midland  Nat. 
Bank  v.  Missouri,  etc.'  R.  Co.,  62  Mo. 
A.  631;  Dymock  v.  Missouri,  etc,  R. 
Co.,  54  Mo.  A.  400;  Dickson  v.  Mer-! 
chants'  El.  Co.,  44  Mo.  A.  498;  Ober 
v.  Indianapolis,  etc,  R.  Co.,  13  Mo.  A. 
81:  Skilling.  v.  Bollman.  6  Mo.  A.  76. 
[aff  73   Mo.  665,  39  AmR  637]. 

Nebr. — Union  Pac  R  Co.  v.  John- 
son, 46  Nebr.  57,  63  NW  144,  56  Am 
SR  540. 

N.  Y. — Merchants'  Bank  v.  Union 
R.,  etc.,  Co.,  69  N.  Y.  373;  City  Bank 
v.  Rome,  etc.,  R  Co.,  44  N.  Y.  136: 
Gass  v.  Astoria  Veneer  Mills,  134 
App.  Dlv.  184,  186.  118  NYS  982  [cit, 
Cyc];  Dows  v.  Rush,  28  Barb.  167;, 
SaltuB  v.  Everett,  20  Wend.  267,  82 
AmD  641. 

Oh. — Emery   v.   Irving   Nat.   Bank,, 

26  Oh.  St.   360,  18  AmR  299;  Jordan 
v.  James.  5  Oh.  88. 

Okl. — St.  Louis,  etc,  R..  Co.  v,< 
Mounts,  44  Okl.  359,  144  P  1036, 

Or.-' Walker  v.  First  Nat,  Bank,  43 
Or.   102,  72  P  635.  ', 

Pa. — Hieskell  v.  Farmers',  etc., 
Nat.  Bank,  89  Pa.  155,  33  AmR  745; 
Holmes  v.  German  Security  Bank,  87 
Pa.  626;  Griffith  v.  Ingledew,  6  Serg. 
*&  R.  429,  9  AmD  444;  Marine  Nat. 
Bank  v.  Baringer,  46  Pa.  Super.  510; 
Storey  v.  Hershey,  19  Pa.  Super.  485. 
,  S.  C. — Chester  Nat.  Bank  v.  Atlan- 
tic, etc..  Air  Line  R.  Co.,  25  S.  C. 
216;  McCants  v.  Wells,  4  S.  C.  381; 
Graff  v.  Caldwell,  43  S.  C.  L.  325. 

Tex. — Missouri  Pac.  R.  Co.  v.  Hel- 
denhein.er,   82   Tex.    195,   17   SW   608, 

27  AmSR  861;  Campbell  v.  Alford,  67  • 
Tex.  169;  Grayson  County  Nat.  Bank 
v.  Nashvill''.  rt< '.,  It.  Co.,  (Civ.  A.)  79 
SW  1094;  Cleburne  Nat  Bank  v.  Citi- 
zens' Nat.  Bank.  41  Tex.  Civ.  A.  535. 
93  SW  209;  Nashville,  etc.,  R.  Co.  v^ 
Grayson  County  Nat.  Bank,  (Civ., 
A.)  91  SW  1106  [rev  100  Tex.  17,  93 
SW  431];  Mercantile  Banking  Co.  v. 
Landa,   (Civ.   A.)   33   SW  681. 

W.  Va. — Neill  v.  Rogers  Bros. 
Produce  Co..    11   W.  Va.  37,  23  SE  702. 

Eng. — Pease  v.  Gloahec,  L.  R.  1  P. 
C.  219;  Meyerstein  v.  Barber,  L.  R. 
2  C.  P.  38  [aft  L.  R.  4  H.  L.  317];  Lick- 
barrow  v.  Mason,  6  East  21  note,  102 
Reprint  1 1  '.< 2 .  1  H.  Bl.  357,  126  Re- 
print 209,  L'  T  It.  63,  100  Reprint  36. 
4  ERC  766;  Bryans  v.  Nix,  4  M.  &  W. 
775.  160  Reprint  1634. 

"While  bills  of  lading  are  not 
negotiable  In  the  sense  applicable  to 
commercial  paper,  they  are  very 
commonly  transferred  as  security  for 
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permanent  ownership,  but  merely  to  furnish  security 
for  advance  of  money  or  discount  of  commercial 
paper  on  the  faith  of  it;18  and  such  transfer  con- 
fers the  right  to  the  property  without  taking  actual 
possession  of  it  or  doing  any  further  act  to,  perfect 
title.1*  By  indorsement  and  delivery  of  the  bill  of 
lading  to  another  a  constructive  transmutation 
of  the  property  is  worked,  and  the  carrier,  who  was 
the  agent  for  the  consignee,  becomes  the  agent  of 
the  indorsee,  if  it  has  actual  possession  of  the  prop- 
erty.*0 Nevertheless  the  question  of  intention  in 
making  the  transfer  is  of  controlling  importance, 
and  evidence  is  admissible  as  to  the  intention  of  the 
parties  in  making  the  transfer,  just  as  the  delivery 
of  the  goods  may  be  for  some  other  purpose  than 
for  transferring  title.*1 

[J  266]  (2)  Not  a  Transfer  of  Contract  Itself. 
The  transfer  of  the  bill  of  lading  is  not  a  transfer 
of  the  contract  itself,  but  only  a  transfer  of  the 
goods  represented  by  it.**  It  involves  no  promise 
on  the  part  of  the  indorser  to  do  anything  toward 
forwarding  the  property  to  its  destination  and  de- 


volves no  duty  whatever  on  such  indorser.  If  the 
instrument  is  fictitious,  or  if  there  is  any  fraud 
practiced  in  transferring  it,  any  remedy  that  the 
transferee  would  be  entitled  to  would  be  for  that 
special  wrong,  and  not  by  importing  into  the  in- 
dorsement a  promise  to  perform  what  the  carrier 
had  agreed,  or  purported  to  have  agreed,  to  do.2* 
Where  the  common  law  remains  unchanged  by  stat- 
ute, a  transfer  of  the  bill  of  lading  does  not  confer 
any  right  on  the  transferee  to  sue  on  the  contract 
therein  expressed.*4  As  a  contract  with  the  car- 
rier a  bill  of  lading  is  a  chose  in.  action  and  as  such 
is  not  assignable  at  common  law.25  But  now  sub- 
stantially all  choses  in  action  are  assignable.** 

[5  267]  (3)  Transfer  as  Collateral  Security. 
Where  the  consignor  draws  on  the  consignee  for 
the  purchase  money  and  the  draft  with  the  bill  of 
lading  attached  is  indorsed  or  transferred  to  some 
one  who  discounts  the  draft,  a  special  property  in 
the  goods  passes  to  the  transferee,  subject,  how- 
ever, to  be  divested  by  acceptance  and  payment  of 
the  draft."    Under  these  circumstances  the  goods 


loans  and  discounts,  and  carry  with  | 
them  the  ownership,  either  general 
or  special,  of  the  property  which 
they  describe.  It  Is  the  natural  and 
necessary  expectation  of  the  carrier 
Issuing-  them  that  they  will  pass 
freely  from  one  to  another  and  ad- 
vances be  made  upon  their  faith,  and 
the  carrier  has  no  right  to  believe, 
and  never  does  believe,  that  their 
office  and  effect  is  limited  to  the  per- 
son to  whom  they  are  first  and  di- 
rectly Issued.  On  the  contrary,  he 
Is  bound  by  law  to  recognise  the 
validity  of  transfers  and  to  deliver 
the  property  only  upon  the  produc- 
tion and  cancellation  of  the  bill  of 
lading.  If  he  desires  to  limit  his 
responsibility  to  a  delivery  to  the 
named  consignee  alone,  he  must 
stamp  his  bills  as  'non-negotiable'; 
and  where  he  does  not  do  that  he 
irust  be  understood  to  intend  a  pos- 
sible transfer  of  the  bills  and  to  af- 
fect the  action  of  such  transferees." 
Batavia  Bank  v.  New  York,  etc.,  R. 
Co.,  106  N.  Y.  195,  200,  12  NE  433, 
60    A m It    440. 

"As  civilization  has  advanced,  and 
commerce  extended,  new  and  artifi- 
cial modes  of  doing  business  have 
superseded  the  exchanges  by  barter 
and  otherwise,  which  prevail  while 
society  is  in  its  early  and  simple 
stages.  The  invention  of  the  bill  of 
exchange  is  a  familiar  illustration  of 
this  fact.  A. more  modern,  but  still 
not  recent  invention,  of  like  charac- 
ter, for  the  transfer,  without  the 
somewhat  cumbersome,  and  often 
impossible,  operation  of  actual  de- 
livery of  articles  of  personal  prop- 
erty, is  the  indorsement  or  assign- 
ment of  bills  of  lading  and  ware- 
house receipts.  Instruments  of  this 
kind  are  sul  generis.  From  long  use 
In  trade,  they  have  come  to  have, 
among  commercial  men,  a  well  un- 
derstood meaning.  And  the  indorse- 
ment or  assignment  of  them  as  abso- 
lutely transfers  the  general  property 
of  the  goods  and  chattels  therein 
named,  as  would  a  bill  of  sale."  Mc- 
Neil v.  Hill,  16  F.  Cas.  No.  8.914, 
Woolw.  96,  97  [quot  with  approval 
American  Nat.  Bank  v.  Georgia  R. 
Co.,  96  Ga,  665,  668,  23  SE  898,  51 
AmSR  155]. 

18.  See   Infra   5   267. 

[a]  As  otherwise  expressed,  the 
transfer  by  Indorsement  of  a  bill  of 
lading  to  a  shipper's  order  vests  title 
In  the  transferee  as  purchaser  or 
pledgee,  as  the  case  may  be.  Scheu- 
ermann v.  Monarch  Fruit  Co.,  123  La. 
55,  48  S  647. 

19.  Forbes  v.  Boston,  etc.,  R.  Co., 
133  Mass.  154;  Yegan  v.  Northern 
Pac.  R.  Co..  19  N.  D.  70.  121  NW  205: 
Nelll  v.  Rogers  Bros.  Produce  Co.,  41 
W.  Va.  37,  M  SB  702. 

SO.    Storey  v.  Hershey,  19  Pa.  Su- 


per. 485. 

81.  The  Carlos  F.  Roses,  177  U.  8. 
665,  20  SCt  80S,  44  L.  ed.  929:  Hentx 
v.  Lovell,  192  Fed.  762,  113  CCA  48 
[rev  181  Fed.  555];  Lovell  v.  New- 
man, 192  Fed.  753,  113  CCA  39  [aff 
188  Fed.  634]  (last  two  cases  hold- 
ing that  presumption  as  to  ownership 
of  personal  property  arising  from 
possession  of  a  bill  of  lading  may  be 
explained  or  rebutted  by  other  evi- 
dence showing  where  the  real  owner- 
ship lies);  Manufacturers'  Commer- 
cial Co.  v.  Rochester  R.  Co.,  142  App. 
Dlv.  249,  126  NYS  1051  [aff  206  N.  Y. 
664  mem,  99  NE  1110  mem]. 

[a]  The  fact  that  the  bill  may 
have  come  Into  the  hands  of  innocent 
purchasers  for  value  does  not  pre- 
clude Inquiry  into  the  transaction  In 
which  the  bill  originated.  Lovell  v. 
Newman,  ll2  Fed.  753.  113  CCA  89 
[writ  of  error  dlsm  227  U.  S.  412,  83 
SCt  375,  67  L.  ed.  5771. 

[b]  Knowledge  that  property  has 
been  seised  under  legal  process.— 
When  the  parties  to  a  transfer  of  a 
bill  of  lading  know  that  the  property, 
has,  prior  to  the  transfer.  t>een,  by 
legal  process,  taken  from  the  posses- 
sion of  the  carrier,  the  Indorsement 
and  delivery  of  the  bill  of  lading 
cannot  operate  as  a  transfer  of  the 
possession  of  the  property.  Storey 
v.   Hershey,   19   Pa.   Super.   486. 

89.  Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97;  Maybee 
v.  Tregent,  47  Mich.  496,  11  NW  287; 
Falkenburg  v.  Clark,  11  R.  I.  278. 

S3.  Maybee  v.  Tregent,  47  Mich. 
496.  11  NW  287. 

04.  Cal. — Dodge  v.  Meyer,  61  Cal. 
405. 

111. — Knight  v.  St.  Louis,  etc.,  R. 
Co.,  40  111.  A.  471  [aft*  141  111.  110, 
30  NE  5431. 

Md. — Baltimore,  etc..  R.  Co.  v.  Wil- 
kens,  44  Md.  11,  22  AmR  26. 

Mass. — Blanchard  v.  Page,  8  Gray 
281 

N.  Y.— Dows  v.  Cobb,  12  Barb.  310. 

Eng. — Sanders  v.  Vanxeller,  4  Q.  B. 
260,  45  ECL  260,  114  Reprint  897; 
Howard  v.  Shepherd,  9  C.  B.  297,  67 
ECL  297,  137  Reprint  907;  Thompson 
v.  Dominy,  14  MT  &  W.  403,  158  Re- 
print 532. 

See  generally  Assignments  I  189. 

[a]  affect  of  special  statutory 
provision. — In  England,  by  act  of 
parliament  (18  &  19  Vict,  c  111),  a 
bill  of  lading  has  in  effect  been  made 
transferable  by  indorsement,  and  an 
action  may  be  brought  on  it  In  the 
name  of  the  indorsee.  For  decisions 
construing  this  statute  see  The  Fig- 
11a  Maggiore,  L.  R.  2  A.  &  E.  106; 
Short  v.  Sirrpson.  L.  R.  1  C.  P.  248; 
Jessel  v.  Bath,  L.  R.  2  Exch.  267; 
Lewis  v.  McKee.  L.  R.  2  Exch.  37. 

[b]  to  the  United  States  It  has 
been    held    that,    under    a    statutory 


Firovlsion,  such  as  has  been  adopted 
n  many  states,  authorising  the  real 
party  In  Interest  to  sue  in  his  own 
name  on  any  contract  which  has 
been  transferred  to  him.  the  common- 
law  rule  that  the  assignment  of  the 
bill  of  lading  does  not  transfer 
rights  on  the  contract,  and  that  an 
action  founded  on  the  express  con- 
tract contained  in  the  instrument 
must  be  brought  by  the  original 
party  to  the  contract,  does  not  apply. 
Merchants'  Bank  v.  Union  R.,  etc., 
Co..  69  N.  Y.  178.  And  see  generally 
Assignments  i  198. 

SB.  Ensign  v.  Illinois  Cent.  R.  Co- 
ISO  III.  A.  382. 

86.  See  Assignments  |   9. 

87.  U.  S. — Dows  v.  National  Exch. 
Bank,  91  U.  S.  818.  23  L.  ed.  214; 
Gibson  v.  Stevens.  8  How.  384,  12  L. 
ed.  1123;  Conard  v.  Atlantic  Ins.  Co., 
1  Pet.  386.  7  L.  ed.  189;  Merchants' 
Exch.  Bank  v.  McGraw,  76  Fed.  930, 
22  CCA  622-  Walters  v.  Western,  eta, 
R.  Co.,  66  Fed.  862,  14  CCA  267  [aff 
68  Fed.  8911;  St.  Paul  Roller-Mill  Co. 
v.  Great  Western  Despatch  Oo..  27 
Fed.  434;  Curry  v.  Roul stone,  6  F. 
Cas.  No.  3,497,  Brunn.  Coll.  Cas.  121; 
Lee  v.  Bowen,  15  F.  Cas.  No.  8,183.  5 
BIss.  154;  The  Mary  Ann  Guest,  16  F. 
Cas.  No.  9,197,  Olcott  498;  Ryberg  v. 
Snell,  21  F.  Cas.  No.  12,789,  2  'Wash. 
C.  C.  294-,  U.  S.  v.  Delaware  Ins.  Co., 
25  F.  Cas.  No.  14,942,  4  Wash.  C.  C. 
418.  And  see  MeanB  v.  Randall  Bank, 
146  U.  S.  620,  13  SCt  186,  36  L.  ed. 
1107;  Charavay  v.  York  Silk  Mfg. 
Co.,  170  Fed.  819  (both  recognising 
the  rule). 

Ala. — Cosmos  Cotton  Co.  v.  Bir- 
mingham First  Nat.  Bank,  171  Ala. 
392,  64  3  621,  82  LRANS  1178  and 
note,  AnnCasl913B  42  and  note; 
American  Nat.  Bank  v.  Henderson, 
123  Ala.  612.  26  S  498,  82  AmSR  147; 
Brent  v.  Miller,  81  Ala.  309,  8  S  219; 
Hood  v.  Commercial  Germanla  Trust, 
etc.,  Bank,  12  Ala.  A.  511,  67  S  721; 
Veltch  v.  Atkins  Grocery,  etc.,  Co.,  5 
Ala.  A.   444,   69   S   746. 

Cal. — Dodge  v.  Meyer,   61  Cal.   405. 

Colo. — Denver  First  Nat.  Bank  v. 
Schmidt,  6  Colo.  A.  216,  40  P  479. 

Conn. — Mather  v.  Gordon,  77  Conn. 
341.  69  A  424. 

Ga. — Webb  City  Nat.  Bank  v. 
Everett,  136  Ga.  372,  71  SE  660; 
American  Nat.  Bank  v.  Lee,  124  Ga. 
863,  53  SE  268;  Farmers',  etc.  Nat 
Bank  v.  Allen-Holmes  Co..  122  Ga. 
67,  49  SE  816;  Boatmen's  Sav.  Bank 
v.  Western,  etc,  R.  Co.,  81  Ga.  221.  7 
SE  125. 

111.— Walsh  v.  Hiawatha  First  Nat. 
Bank,  228  111.  446,  81  NE  1067;  Lewis 
v.  Springvllle  Banking  Co..  166  111. 
311,  46  NE  743  [alt  86  111.  A.  63]; 
Michigan,  etc.,  R.  Co.  v.  Phillips,  60 
111.  190;  Illinois  Cent.  R.  Co.  v. 
Southern  Bank,   41   111.  A.  287;  Rum- 


Tor  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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are  pledged  for  the  payment  of  the  draft,**  and 
the  party  paying  the  draft  is  entitled  to  possession 
of  the  goods  until  the  draft  is  paid  in  full.28  The 
position  of  the  transferee,  it  is  said,  is  similar  to 
that  of  a  mortgagee  in  possession,*0  and  he  is  under 
no  necessity  to  file  papers  to  preserve  his  lien.31 
This  right  of  the  transferee  before  payment  of  the 
draft  is  superior  to  that  of  the  shipper,"  and  in 
the  absence  of  any  showing  of  fraud*1  is  superior 
to  that  of  the  shipper's  attaching  creditors,  for 
the  reason  that  no  attachable  interest  remains  in 
the  shipper.*9  The  rule  applies  although  no  money 
has  actually  been  advanced  to  the  consignor  before 
the  attachment.  It  is  sufficient  that  the  consignor 
has  been  given  credit  therefor.**  In  the  applica- 
tion of  the  rule  it  is.  likewise  immaterial  that  the 
party  paying  the  draft  had  obtained  a  guaranty 
from  the  consignee  that  the  draft  would  be  paid. 
The  rule  also  applies  whether  the  party  purchased 


'  or  was  merely  a  pledgee  of  the  draft.**  The  right 
to  the  goods  or  their  proceeds  is  not  lost  as  against 
the  shipper  or  his  assignee  for  the  benefit  of 
creditors  by  a  surrender  of  the  bill  of  lading  to  the 
shipper  under  an  agreement  that,  until  advances 
have  been  paid,  he  will  hold  the  goods  or  their  pro- 
ceeds if  sold  under  lien  as  agent  of  the  party  paying 
the  draft.8*  And  where  the  party  who  has  advanced 
money  on  the  draft  after  a  levy  on  the  goods  as  the 
property  of  the  consignor  filed  a  claim  thereto,  his 
right  to  maintain  this  claim  was  not  lost  merely 
because,  while  the  claim  case  was  pending,  the 
drawee  refused  to  accept  the  goods  and  pay  the 
draft,  and  in  consequence  the  bill  of  lading  was 
"indorsed  over"  to  the  consignee  for  the  sole  pur- 
pose of  having  him  dispose  of  the  goods  for  the 
exclusive  benefit,  of  the  party  filing  the  claim.40 
However,  the  party  who  pays  the  draft  cannot  use 
the  legal  title  to  enable  the  consignor  to  defeat  the 


Mr  ▼.  Nickerson,  35  111.  A.  188. 

Iowa. — Kansas  City  First  Nat. 
Bank  v.  Mt.  Pleasant  Milling  Co..  108 
Iowa  618.  72  NW  689;  Ayres,  eta.  Co. 
v.  Dorsey  Produce  Co.,  101  Iowa  141, 
70  NW  111,  63  AmSR  876;  Morse  v. 
Chicago,  etc.  R.  Co.,  73  Iowa  326,  34 
NW  825;  Merchants',  etc..  Bank  .v. 
H«wltt.  i  Iowa  83.  66  AmD  49. 

Kan. — Halsey  v.  Warden,  25  Kan. 
128. 

Ky. — Temple  Nat.  Bank  v.  Louis- 
ville Cotton  OH  Co.,  82  SW  253,  26 
KyL  618;  German  Nat  Bank  v.  Grin- 
stead.  52  SW  951.  21  KyL  674. 

Mass. — Hathaway  v.  Haynes,  124 
Mass.  311;  Chicago  Fifth  Nat.  Bank 
v.  Bailey,  115  Mass.  228;  Green  Bay 
First  Nat.  Bank  v.  Dearborn,  116 
Mass.  218,  15  AmR  92;  Cairo  First 
Nat.  Bank  v.  Crocker,  111  Mass.  163; 
Pratt  v.  Parkman.  24  Pick.  42;  Allen 
T.   Williams,   12   Pick.    297. 

Mo. — Davenport  Nat.  Bank  v. 
Homeyer,  46  Mo.  146,  100  AmD  363: 
Price  Brokerage  Co.  v.  Rushfeldt,  185 
Mo.  A.  32,  71  SW  976;  Midland  Nat. 
Bank  v.  Missouri,  etc..  R.  Co.,  -62  Mo. 
A.  531;  Dickson  v.  Merchants'  Ele- 
vator Co.,  44  Mo.  A.  488:  Skllllng  v. 
Bollman.  6  Mo.  A.  76  [aff  73  Mo.  665. 
2»  AmR  5371. 

Nebr. — Huffman  ▼.  Henry  Motor 
Co.,  98  Nebr.  517,  153  NW  566. 

N.  J. — National  Newark  Banking 
Co.  v.  Delaware,  etc.,  R.  Co.,  70  N. 
J.  L.  744,  68  A  311.  103  AmSR  825, 
66  LRA  595. 

N.  T. — Commercial  Bank  v.  Pfeiffer, 
108  N.  Y.  242,  16  NE  311;  Cincinnati 
First  Nat.  Bank  v.  Kelly,  B7  N.  Y. 
34;  Chicago  Marine  Bank  v.  Wright, 
48  N.  Y.  1;  Cayuga  County  Nat.  Bank 
v.  Daniels,  47  N.  Y.  631;  City  Bank  v. 
Rome,  etc.,  R.  Co.,-  44  N.  Y.  136; 
Rochester  Bank  v.  Jones.  4  N.  Y.  497, 
66  AmD  290:  Matter  of  McElheny,  91 
App.  Dlv.  131.  86  NYS  326  [aff  178 
N.  Y.  610  mem,  70  NE  1102  mem  J; 
Syracuse  First  Nat.  Bank  v.  New 
York  Cent.,  etc..  R.  Co..  85  Hun  160, 
32  NYS  604;  Dows  v.  Rush,  28  Barb. 
157:  Indiana  Nat.  Bank  v.  Colgate, 
4  Daly  41;  Sather  Banking  Co.  v. 
Hartwick,  23  Misc.  89.  51  NYS  677. 
See  also  Batavla  Bank  v.  New  York, 
etc..  R.  Co..  106  N.  Y.  195,  12  NE  433, 
(0  AmR  440  (where  the  rule  Is  stated 
but  no  goods  had  been  received  by 
the  carrier). 

N.  C. — Mason  v.  A.  B.  Nelson  Co.. 
148  N.  C.  492.  62  SE  625.  128  AmSR 
435,  18  LRANS  1221  [overr  Finch  v. 
Gregg.  126  N.  C.  176.  35  SE  251,  49 
.  LRA  679  and  note]:  Wlllard  Mfg.  Co. 
v.  Tlemey,  133  N.  C.  630,  46  SB 
1026. 

Oh. — Emery  v.  Irving  Nat.  Bank.  25 
Oh.  St.  360.  18  AmR  299. 

Okl. — State  Nat  Bank  v.  Wood,  43 
Okl.  351,  142  P  1008. 

Or. — Ladd.  etc..  Bank  v.  Commer- 
cial State  Bank,  64  Or.  486,  ISO  P 
976.  49  LRANS  667. 

Pa. — Richardson  v.  Nathan,  167  Pa. 
513,  21  A  740;  Holmes  v.  Bailey,  92  P 
6T;  City  Nat  Bank  v.  Isenberg,  69 
Pa.  Super.  168. 


Tenn. — Third  Nat.  Bank  v.  Hays, 
119  Tenn.  729.  108  SW  1060,  14  Ann 
Cas  1049  and  note;  Imperial  Cotton 
Milling  Co.  v.  Cltlsens  Bank,  4  Tenn. 
Civ.  A.  332.  Compare  W.  J.  Barton 
Seed,  etc.,  Co.  v.  Mercantile  Nat. 
Bank,  128  Tenn.  320,  160  SW  848 
(holding  that,  where  a  draft  made 
on  the  purchaser  of  goods  was 
deposited  In  a  bank  by  the  seller, 
with  the  bill  of  lading  attached, 
and  a  checking  .  credit  was  given 
to  the  depositor  under  an  agree- 
ment to  charge  back  the  amount 
should  the  draft  be  returned  uncol- 
lected, the  bill  of  lading  was  merely 
security  for  the  collection  of  the 
draft,  whether  made  out  to  the  con- 
signee's or  to  the  shipper's  order). 

Tex. — First  Nat.  Bank  v.  San 
Antonio,  etc.,  R.  Co.,  97  Tex.  801,  77 
SW  410;  McMahan  v.  State  Nat.  Bank. 
(Civ.  A.)  160  SW  403;  Commercial 
Bank  v.  First  State  Bank,  etc.,  Co., 
(Civ.  A.)  .153  SW  1176:  W.  T.  Wilson 
Grain  Co.  v.  Central  Nat.  Bank,  (Civ. 
A.)  189  SW  998;  Chicago  First  Nat. 
Bank  v.  Mineral  Wells,  etc.,  R.  Co., 
(Civ.  A.)  133  SW  1099;  Cleburne  Nat. 
Bank  v.  Cltlsens'  Nat  Bank,  41  Tex. 
Civ.  A.  635,  93  SW  209. 

Vt— Tilden  v.  Minor.  46  Vt  196. 

W.  Va. — Neill  v.  Rogers  Bros. 
Produce  Co.,  41  W.  Va.  37.  23  SE  702. 

[a]  limitation  of  rule. — Where 
there  is  nothing  In  the  bill  of  lading 
to  show  that  the  consignor  was  the 
owner  of  the  goods  at  the  time  when 
the  draft  was  discounted,  a  lien  can- 
not be  asserted  as  an  Inference  from 
the  fact  of  the  delivery  of  the  bill 
of  lading  at  the  time  when  the  draft 
is  assigned  to  the  bank.  Marine  Nat. 
Bank  v.  Baringer.  46  Pa.  Super.  510. 

88.  Kansas  City  First  Nat.  Bank 
v.  'Mt  Pleasant  Milling  Co..  103  Iowa 
618.  72  NW  689.  And  see  cases  In 
preceding  note. 

89.  Huffman  v.  Henry  Motor  Co., 
98  Nebr.  517,  153  NW  666. 

30.  Commercial  Bank  v.  First 
State  Bank,  etc.,  Co..  (Tex.  Civ.  A.) 
163  SW  1175;  Seward  v.  Miller,  106 
Va.  309,  55  SE  681. 

31.  Cincinnati  First  Nat.  Bank  v. 
Kelly,  67  N.  Y.  34;  Seward  v.  Miller, 
106  Va.  309,  55  SE  681. 

38.  Chicago  Fifth  Nat.  Bank  v. 
Bayley,  116  Mass.  228. 

[a]  Vendor's  right  of  stoppage  In 
transitu-— When  the  bill  of  lading  Is 
taken  as  collateral  securit—Pfor,  or  In 
payment  of.  an  antecedent  indebted- 
ness, the  holder  acquires  no  such 
title  to  the  goods  as  cuts  off  the 
vendor's  right  of  stoppage  In  transitu. 
Dymock  v.  Missouri,  etc.,  R.  Co.,  54 
Mo.  A.  400. 

33.  Shaffer  v.  Rhynders.  116  Iowa 
472.   89   NW  1099. 

34L  Ala. — Hood  v.  Commercial  Ger- 
manla  Trust,  etc.,  12  Ala.  A.  511,  67 
S  721. 

Conn. — Mather  v.  Gordon,  77  Conn. 
341.  69  A  424.      . 

Ga. — Alexander  v.  Fresno  First 
Nat  Bank,  140  Ga.  266.   78  SB  1071; 


Webb  City  Nat  Bank  v.  Everett  136 
Ga.  372,  71  SE  660. 

Iowa. — Exchange  Nat.  Bank  v.  Mc- 
Caffrey, 167  NW  209;  Shaffer  v. 
Rhynders.  116  Iowa  472,  89  NW  1099; 
Kansas  City  First  Nat.  Bank  v.  Mt 
Pleasant  Milling  Co.,  108  Iowa  518,  72 
NW  689. 

Ky. — Temple  Nat.  Bank  v.  Louis- 
ville Cotton  Oil  Co..  82  SW  258,  26 
KyL  618;  Sabel  v.  Planters'  Nat 
Bank,  110  Ky.  299,  61  SW  367. 

Mo. — Price  Brokerage  Co.  v.  Rush- 
feldt 185  Mo.  A.  32,  171  SW  976- 
Clary  v.  Tyson,  97  Mo.  A  688,  71  SW 
710. 

N.  C. — Elm  City  Lumber  Co.  v. 
Childerhose.  167  N.  C.  34,  83  SE  23 
(holding  however  that  where  the 
bank  takes  the  draft  and  bill  of 
lading  merely  as  a  collecting  agent, 
It  acquires  no  property  right  in  the 
proceeds);  Wlllard  Mfg.  Co.  v.  Tler- 
ney,  133  N.  C.  630,  45  SE  1026. 

Pa. — Chicago  First  Nat  Bank  v. 
W.  J.  HarUell  Co..  56  Pa.  Super.  56. 

Va. — Seward  v.  Miller,  106  Va.  809, 
65  SE  681. 

Wis. — American  Thresherman  ▼. 
Cltlsen's  Bank,  154  Wis.  866.  373. 
141  NW  210,  49  LRANS  644  and  note 
[clt  Cyc]. 

35.  Walsh  v.  Hiawatha  First  Nat 
Bank,  228  111.  446,  81  NE  1067;  Buck- 
eye Nat  Bank  v.  Huff,  114  Va.  1,  76 
SE  769. 

36.  Webb  City  Nat  Bank  v. 
Everett,  136  Ga.  372.  71  SE  660;  Kan- 
sas City  First  Nat.  Bank  v.  Mt 
Pleasant  Milling  Co.,  103  Iowa  518, 
72  NW  689;  Fredonla  Nat  Bank  v. 
Tommel,  131  Mich.  674,  92  NW  348. 
To  same  effect  Tishomingo  Sav. 
Inst.  v.  Johnson,  146  Ala.  691,  40 
S  608;  Cox  Wholesale  Grocery  Co. 
v.  Pittsburg  National  Bank,  107  Ark. 
601,  156  SW  187  (holding  that,  where 
a  draft  with  a  bill  of  lading  attached 
was  Indorsed  by  the  shipper  and  de- 
posited with  intervener  bank  for 
credit,  the  bank  became  the  owner  of 
the  draft  and  the  grain  shipped  under 
the  bill,  as  against  the  shipper's  at- 
taching creditors,  In  the  absence  of 
proof  that  It  took  the  draft  for  col- 
lection only);  Walsh  v.  Hiawatha 
First  Nat.  Bank,  228  111.  446,  81  NB 
1067. 

[a]  BeeeMng  draft  for  collec- 
tion.— Where  a  bank  received  for  col- 
lection a  draft  with  a  bill  of  lading 
for  goods  In  transit  attached,  but  did 
not  discount  the  draft  or  In  any  way 
purchase  It.  it  was  not  the  owner  of 
the  goods  in  transit.  Baltimore  Sec- 
ond Nat.  Bank  v.  Alma  Bank,  99  Ark. 
386.  138  SW  472. 

37.  Shaffer  v.  Rhynders,  116  Iowa 
472,  89  NW  1099. 

38.  Ladd,  etc..  Bank  v.  Commer- 
cial State  Bank,  64  Or.  486,  130  P  975, 
49  LRANS  657. 

38*.  Carter  v.  Argulmbau,  31  Abb 
NCas  (N.  Y.)  3. 

40.  Coker  v.  Memphis  First  Nat. 
Bank.  112  Ga.  71,  87  SB  138. 
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'  collection  by  the  purchaser  of  a  debt  due  him  by 
the  consignor.41  On  refusal  of  the  consignee  to 
pay  the  draft,  the  title  of  the  party  discounting 
it  becomes  absolute,42  and  on  receipt  by  the  con- 
signee of  the  property,  and  its  conversion,  he  is 
liable  to  the  party  discounting  the  draft  for  the 
money  advanced  on  it.43  A  consignee  who  advances 
money  on  transfer  to  him  of  apparent  title  by  the 
bill  of  lading  acquires  a  title  to  or  a  lien  on  the 
goods  regardless  of  the  claims  of  those  who  with- 
out having  received  actual  or  constructive  posses- 
sion seek  to  assert  their  rights  to  such  goods  through 
the  shipper.44 

[$  268]  (4)  Mode  of  Transfer— (a)  By  Indorse- 
ment and  Delivery.  The  transfer  of  a  bill  of  lading 
so  as  to  pass  to  the  transferee,  for  value,  whatever 
title,  the  transferor  had  at  the  .  time,  may  be  by 
indorsement  and  delivery  of  the  instrument.45  But 
a  mere  indorsement  of  the  bill  of  lading,  without 
delivery,  does  not  satisfy  the  requirements  of  the 

'  rule.**    The  presumption  of  ownership  of  property 


arising  from  the  possession  of  a  bill  of  lading  in- 
dorsed to  the  order  of  the  holder  may  be  explained 
or  rebutted  by  other  evidence  showing  where  the 
real  ownership  lies.47 

[4  269]  (b)  By  Delivery.  Where  bills  of  lading 
are  transferable  by  indorsement  and  delivery,  a 
formal  assignment  is  not,  in  the  absence  of  a  stat- 
ute requiring  it,  necessary  to  a  valid  transfer.  The 
mere  delivery  of  the  bill  of  lading  without  a  writ- 
ten indorsement,  if  made  with  the  intention  of 
passing  title  to  the  goods,  is  sufficient  to  effect  that 
purpose.48  This,  it  is  said,  is  an  apt  and  Usual  way 
ef  passing  title  in  the  usual  course  of  trade,4"  and 
the  rule  applies  even  though  the  instrument  con- 
tains no  words  of  negotiability,  if  the  delivery  of 
the  instrument  is  intended. to  have  that  effect.90 
Even  the  fact  that  the  bill  of  lading  is  drawn  to 
order  does  not  prevent  its  transfer  by  delivery  to 
a  third  person  without  any  indorsement."  So  it 
has  been  said  .that,  even  if  delivery  to  plaintiff, 
without  indorsement,  of  a  bill  of  lading  by  the 


.  41.  W.  T.  Wilson  Grain  Co.  v. 
Central  Nat.  Bank,  (Tex.  Civ.  A.)  189 
SW  S96. 

49.  Chicago  Mar.  Bank  v.  Wright, 
48  N.  Y.  1;  Indiana  Nat.  Bank  v.  Col- 
gate, 4  Daly  (N.  Y.)  41;  St.  Louis 
Third  Nat.  Bank  v.  Hays,  119  Tenn. 
729.108  SW  1060,  14  AnnCas  1049. 

43.  Chicago  Mar.  Bank  v.  Wright, 
48  N.  T.  1;  Tllden  v.  Minor,  46*Vt. 
198. 

.  44.  Cal. — Newhall  v.  Central  Pac. 
R.  Co.,  61  Cal.  345.  21  AmR  71S. 

Ga,— Orr  v.  Planters'  Phosphate, 
etc.,  Co.,  8  Ga.  A  89,  68  SE  779. 

La. — Starkvllle  First  Nat.  Bank  v. 
Meyer,  43  La.  Ann.  1,  8  S  433. 

N.  T. — Dows  v.  Greene,  24  N.  T. 
628;  Western  Transp.  Co.  v.  Marshall. 
4  Abb.  Dec.  676,  4  Transcr.  A.  366,  6 
AbbPrNS  £80;  Chandler  v.  Belden,  18 
Johns.  167,  9  AmD  198. 

Pa. — Schumacher  v.  Eby,  24  Pa. 
614. 

45.  U.  S.^-Dows  v.  National  Exch. 
Bank,  91  U.  S.  618.  23  L.  ed.  214. 

111. — Ensign  v.  Illinois  Cent.  R.  Co., 
180  111.  A.  382;  Illinois  Cent.  R.  Co. 
v.  Southern  Bank,  41   111.  A.  287. 

Iowa. — Exchange  Nat.  Bank  v.  Mc- 
Caffrey. 167  NW  209;  Schlichtlng  v. 
Chicago,  etc.,  R.  Co.,  121  Iowa  502,  96 
NW  969;  Garden  Grove  Bank  v. 
Humeston,  etc,  R.  Co.,  67  Iowa  626, 
25  NW  761. 

Mo. — Kirkpatrlck  v.  Kansas  City, 
etc.,  R.  Co.,  88  Mo.  341;  Davenport 
Nat.  Bank  v.  Horaeyer,  45  Mo.  145, 100 
AmD  363;  Valle  v.  Cerre,  36  Mo.  675, 
88  AmD  161;  Webster  v.  Bear,  141 
Mo.  A  681,  126  SW  816;  Dickson  v. 
Merchants'  El.  Co.,  44  Mo.  A  498: 
Missouri  Pac.  R  Co.  v.  McLlney,  82 
Mo.  A.  166;  Skllllng  v.  Bollman,  6 
Mo.  A.  76  [aft  73  Mo.  665,  39  AmR 
637]. 

S.  C.--Chllllcothe  First  Nat.  Bank 
v.  McSwaln.  93  S.  C.  30,  75  SE  1106, 
•  AnnCasl914D  809.  _ 

Tex.— Missouri  Pao.  R.  Co.  v.  Hei- 
denhelmer,  82  Tex.  195,  17  SW  608, 
27  AmSR  861;  Mercantile  Banking 
Co.  v.  Landa,  (Civ.  A.)  33  SW  481. 

[a]  Under  the  Philippine  statutes 
the  title  to  the  goods  described  in 
the  bill  of  lading  running  to  the  con- 
signee by  name  and  not  to  his  order, 
nor  to  bearer,  cannot  be  transferred 
by  means  of  a  mere  Indorsement  by 
the  consignee  directing  a  delivery  of 
the  goods  and  not  purporting  to  con- 
vey the  property.  DeLaRIva  v.  Her- 
manos,  7  Philippine  309. 
'  48.  Bufflngton  v.  Curtis,  16  Mass. 
628,  8  AmD  116;  Chicago  Mar.  Bank 
v.  Wright.  48  N.  Y.  1:  Haille  v. 
Smith,  1  B.  &  P.  663,  126  Reprint 
1066;  Lickbarrow  v.  Mason,  6  East  21 
mote,  102  Reprint  1192,  1  H.  Bl.  357, 
126  Reprint  209,  2  T.  R.  63,  1Q0  Re- 
print 36,  4  ERC  766;  Hlbbert  v.  Car- 
ter, 1  T.  R.  745,  99  Reprint  1356. 

47.     Riverside  Portland  Cement  Co. 


v.  Von  Hamm-Young  Co.,  21  Hawaii 
727. 

48.  U.  S. — In  re  Levin,  173  Fed. 
119;  Munroe  v.  Philadelphia  Ware- 
house Co.,  75  Fed.  645  [app  dlsm  79 
Fed.  999,   24  CCA  686]. 

Ca4.— Glldden  v.  Lucas.  7  Cal.  26. 

111. — Lewis  v.  Sprlngvllle  Banking 
Co.,  166  111.  311.  $6  NE  743  [aft*  66 
111.  A.  63];  Taylor  v.  Turner,  87  111. 
£96;  Western  Union  R  Co.  v.  Wag- 
ner, 66  111.  197;  Michigan  Cent.  R. 
Co.  v.  Phillips.  60  111.  190;  Sanitary 
Can  Co.  v.  Hlnes,  149  111.  A.  244. 

Ind. — Jeftersonville,  etc.,  R  Co.  v. 
Irvln,  46  Ind.  180. 

Ky.— Douglas  v.  People's  Bank,  86 
Ky.  678.  5  SW  420,  10  KyL  243,  9 
AmSR  276;  Pettit  v.  Memphis  First 
Nat.  Bank,  4  Bush  384. 

Mass.— Green  Bay  First  Nat.  Bank 
v.  Dearborn,  115  Mass.  219,  15  AmR 
92;  Allen  v.  Williams,  12  Pick.  297. 

Mo. — Scharff  v.  Meyer,  138  Mo.  428, 
34  SW  868,  54  AmSR  672;  Davenport 
Nat.  Bank  v.  Homeyer,  46  Mo.  146. 
100  AmD  368;  Long-Bell  Lumber  Co. 
v.  Chicago,  etc.,  R.  Co.,  181  Mo.  A. 
228,  167  SW  1183;  American  Zinc, 
etc.,  Co.  v.  Markle  Lead  Works,  102 
Mo.  A  168,  76  SW  668;  Midland  Nat. 
Bank  v.  Missouri,  etc.,  R.  Co..  62  Mo. 
A.  531;  Alabama  Nat.  Bank  v.  Mo- 
bile, etc.,  R.  Co.,  42  Mo.  A.  284;  Ober 
v.  Indianapolis,  etc.,  R  Co.,  13  Mo. 
A.  81;  Skilling  v.  Bolliran,  6  Mo.  A. 
76   Taff   78   Mo.    665,    39    AmR   637]. 

N  T. — Becker  v.  Hallgarten,  86  N. 
Y.  167;  Merchants'  Bank  v.  Union  R.. 
etc.,  Co.,  69  N.  Y.  373;  Rochester 
Bank  v.  Jones,  4  N.  Y.  497,  66  AmD 
290:  Chicago  Mar.  Bank  v.  Wright, 
46  Barb.  46  [ait  48  N.  Y.  1];  Canan- 
dalgua  Nat.  Bank  v.  Southern  R.  Co., 
64  Misc.  327,  118  NYS  668;  Manufac- 
turers' Commercial  Co.  v.  Rochester 
R.  Co..  117  NYS  989  [aff  137  App. 
Div.   882   mem,   123   NYS   1128   mem]. 

Oh. — Emery  v.  Irving  Nat.  Bank, 
25  Oh.  St.  360,  18  AmR  299;  American 
Roofing  Co.  v.  Memphis,  etc..  Packet 
Co.,  8  OhS&CP  490,  5  OhNP  146. 

Or. — Ladd,  etc..  Bank  v.  Commer- 
cial State  Bank.  64  Or.  486,  130  P 
975,  49  LRANS  657. 

Pa. — Richardson  v.  Nathan,  167  Pa. 
613,  31  A  740;  Holmes  v.  Bailey,  92 
Pa.  57;  Holmes  v.  German  Security 
Bank,   87   Pa.    625. 

S.  C. — %rown  v.  Atlantic  Coast 
Line  R.  Co.,  91  S.  C.  877,  74  SE  764; 
McMeekln  v.  Southern  R.  Co.,  82  S. 
C.    468,   471,   64   SE  413    [cit  CycJ. 

Tenn. — St.  Louis  Third  Nat.  Bank 
v.  Hays,  119  Tenn.  729,  108  SW  1060, 
14  AnnCas  1049. 

Tex. — Campbell  v.  Alford,  67  Tex. 
169. 

Wa9h. — Bonds-Foster  Lumber  Co. 
v.  Northern  Pac.  R  Co.,  63  Wash. 
302,  101  P  877. 

Eng. — Nathans  v.  Giles,  6  Taunt. 
658,  1  ECL  286,  128  Reprint  808.    > 


Que. — Fowler  v.  Melkleham,  7  L 
C.   867. 

But  see  Louisville,  etc.,  R  Co.  v. 
Barkhouse,  100  Ala.  643,  IS  S  534 
(holding  that  possession  of  a  bill  of 
lading  by  one  other  than  the  con- 
signee without  Indorsement  does  not 
justify  the  delivery  of  the  consign- 
ment to  such  person). 

[a]  Special  statutory  provisions. 
— (1)  An  assignment  of  bills  of  lad- 
ing by  stamping  the  name  of  the  as- 
signor on  the  back  thereof,  and  their 
delivery  so  Indorsed,  was  a  compli- 
ance with  the  statutes  of  Arkansas, 
requiring  such  assignments  to  be  in 
writing.  Horner  v.  Missouri  Pac.  R. 
Co..  70  Mo.  A.  285.  (2)  A  statute 
which  provides  In  effect  that  the  in- 
dorsement and  delivery  of  bills  of 
lading  shall  pass  title,  but  which 
does  not  provide  that  Indorsement 
and  delivery  la  the  only  method  of 
transferring  the  Instrument,  does  not 
mean  that  such  bills  may  not  be 
transferred  by  delivery  for  a  valu- 
able consideration.  The  law  mer- 
chant Is  part  of  the  common  law  by 
which  bills  of  lading  are  transferred 
by  delivery,  and  Btatutes  in  deroga- 
tion thereof  should  be  strictly  con- 
strued. Crowell  v.  Van  Bibber,  18 
La.  Ann.  687.  (3)  So  It  has  been 
held  that,  notwithstanding  a  statute 
makes  a  written  indorsement  neces- 
sary to  transfer  the  legal  title,  a 
transfer  without  Indorsement,  like 
the  delivery  of  an  unindorsed  note. 
will  nevertheless  be  sufficient  to  pass 
the  equitable  title.  Turner  v.  Israel, 
64  Ark.  244,  41-SW  806. 

48.  Ladd,  etc.,  Bank  v.  Commer- 
cial State  Bank,  64  Or.  486,  130  P 
975,   49   LRANS   657. 

60.  Davenport  Nat.  Bank  v.  Ho- 
meyer, 46  Mo.  145,  149,  100  AmD  363 
(where  the  court  said,  after  reciting 
that  a  bill  of  lading  may  be  trans- 
ferred by  mere  manual  delivery: 
"But  It  Is  urged  that,  although  it  be 
true  that  the  delivery  of  a  bill  of 
lading  without  Indorsement  conveys 
the  title  to  the  goods  it  covers,  when 
by  the  terms  of  the  bill  the  goods 
are  deliverable  to  "bearer,"  still  It 
would  be  otherwise  wlien,  as'  in  this 
case,  the  bill  of  lading  contained  no 
word  or  provision  of  equivalent  force 
or  meaning.  This  distinction  is  not 
shown  to  be  recognised  by  any  ad- 
judicated case");  City  Bank  v.  Rome, 
etc.,  R.  Co.,  44  N.  Y.  136;  Rochester 
Bank  v.  Jones,  4  N.  Y.  497.  66  AmD 
290;  Emery  v.  Irving  Nat.  Bank,  25 
Oh.  St.  360,  18  AmR  299. 

81.  Merchants'  Bank  v.  Union  R~ 
etc.,  Co.,  69  N.  Y.  878;  City  Bank  v. 
Rome,  etc,  R.  Co.,  44  N.  Y.  136;  Syra- 
cuse First  Nat.  Bank  v.  New  York 
Cent.,  etc.,  R.  Co.,  86  Hun  160,  32 
NYS  604. 


For  late*  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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one  entitled  by  its  terms  to  the  goods  did  not 
give  a  right  of  action  thereon  against  the  carrier, 
it  wonld  be  some  evidence  of  waiver  of  the  require- 
ment that  without  the  indorsement  the  carrier's 
agent  recognized  plaintiff's  right  to  the  goods,  and 
that  the  carrier  issued  to  him  a  voucher  for  the 
value  of  the  lost  part  of  the  goods  shipped.62  But 
the  delivery  of  an  unindorsed  bill  of  lading  consti- 
tutes a  good  symbolical  delivery  of  the  goods  repre- 
sented by  the  bill  of  lading  only  when  such  was 
the  intent  and  purpose  of  the  parties." 

[5  270J  (5)  Who  May  Hake  Transfer.  By 
taking  the  bill  of  lading  in  the  name  of  the  con- 
signee the  shipper  vests  apparent  title  in  him."  But 
the  presumption  to  this  effect  is  not  conclusive  and 
may  be  rebutted  by  special  clauses  in  the  bill  of 
lading  or  by  evidence  aliunde."  The  shipper  may 
make  a  bill  of  lading  in  such  a  manner  as  to  show 
no  intention  of  passing  the  title  in  the  goods,  but 
rather  to  reserve  in  himself  a  jus  disponendi; 
whether  or  not  there  is  such  an  intention  must  de- 
pend on  all  the  circumstances  of  the  case.5*  If  the 
consignee  refuses  to  reeeive  the  goods  it  will  be 
presumed  that  title  has  revested  in  the  consignor." 
Where  the  title  of  the  goods  is  in  the  consignee,  a 
transfer  of  the  bill  of  lading,  so  as  to  pasjs  title  to 
the  goods,  may  be  made  by  him."    If,  however,  the 


consignor  has  retained  the  jus  disponendi  he  may 
transfer  the  bill  of  lading,"  but  not  otherwise." 
[§  271]  (6)  Limitations  of  Negotiability— (a) 
In  General.  In  a  qualified  and  restricted  sense  bills 
of  lading  have  the  attribute  of  negotiability81  and 
are  frequently  described  as  quasi  negotiable.  But 
while  the  transfer  of  bills  of  lading  will  pass  the 
title  to  the  goods,  unless  the  common  law  has  been 
modified  by  statute,  these  instruments  are  not  nego- 
tiable in  the  sense  in  which  the  term'  is  applied  to 
bills  and  notes  and  other  negotiable  instruments  of 
a  like  character.*2  And  this  is  so  even  when  the 
bill  of  lading  in  terms  rnnB  to  order  or  assigns." 
They  represent  personal  property  and  not  money.** 
And  the  rights  of  the  parties  are  not  to  be  deter- 
mined by  the  application  of  rules  which  control  the 
transfer  of  commercial  paper."  The  rights  arising 
out  of  the  transfer  of  a  bill  of  lading  correspond, 
not  to  those  arising  out  of  the  indorsement  of  a 
negotiable  promise  for  the  payment  of  money,  but 
to  those  arising  out  of  a  delivery  of  the  property 
itself  under  similar  circumstances."  Although  it. 
has  sometimes  been  said  that  a  bill  of  lading  js 
negotiable,*7  nothing  more  is  meant  by  this  than 
that  the  transfer  of  the  bill  of  lading  passes  to  the 
transferee  only  such  right  or  title  as  the  transferor 
had  to  the  goods  therein  described."    Negotiability 


53.  McHeekln  v.  Southern  R.  Co., 

82  S.  C.  468.  84  SK  41S. 

63.  Florence,  etc.,  R.  Co.  v.  Jen- 
sen. 48  Colo.  28,  108  P  974.  And  see 
cases  supra  note  48. 

54.  U.  S. — Pry  v.  U.  8.,  J  Wall. 
451.  18  L.  ed.  197;  Lawrence  v.  Min- 
turn.  17  How.  100,  15  L.  ed.  58;  Mer- 
chants' Exch.  Bank  v. '  McOraw,  76 
Fed.  980,  22  CCA  622;  Dixon  v.  Co- 
lumbus, etc..  R.  Co..  7  P.  CaB.  No. 
3,920.  4  BIss.  137. 

CSal. — Webb   v.    Winter,    1    Cal.   417. 

Ind. — Harrison  v.  Hlxson.  4  Blackf. 
226. 

La. — Laughlln  v.  Ganahl,  11  Rob. 
140. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  164. 

Minn. — Litchfield    Bank   v.    Elliott. 

83  Minn.  469.  86  NW  464;  Benjamin 
t.  Levy,  89  Minn.  11,  38  NW  703. 

Mo. — ScharfC  v.  Meyer,  138  Mo.  428, 

24  SW   858,  54  AmSR   672. 

Wis. — Hooper  v.  Chicago,  etc.,  R. 
Co..  27  Wis.  81,  9  AmR  489;  Congar 
t.  Galena,  etc.,  R.  Co.,  17  Wis.  477. 

55.  Merchants'  Exch.  Bank  v.  Me- 
Graw,  76  Fed.  930,  22  CCA  622;  Jones 
t.   Sims,   6   Port.    (Ala.)    138. 

66.     Emery    v.    Irving'    Nat.    Bank, 

25  Oh.  St.  360,  18  AmR  299;  Van  Cas- 
teel  v.  Booker,  2  Exch.  691,  164  Re- 
print 668. 

[a]  Draft  wltt  bfU  Of  lading"— 
Such  intention  is  indicated  where  the 
bill  of  lading,  whether  drawn  so  as 
to  make  the  goods  deliverable  to  a 
designated  consignee  or  to  the  ship- 
per's order,  is  attached  to  or  accom- 
panies a  draft  for  the  price  which  is 
ferwarded  for  collection.  Reed  v. 
Racine  Boat  Co.,  156  Iowa  12,  137 
NW  458;  What  Cheer  Sav.  Bank  v. 
Mowery,  149  Iowa  114,  128  NW  7; 
Chandler  v.  Sprague,  6  Mete.  (Mass.) 
106,  38  AmD  404;  Greenwood  Grocery 
Co.  v.  Canadian  County  Mill,  etc.,  Co., 
72  S.  C.  450.  52  SE  191,  110  AmSR 
(27,  2  LRANS  79  and  note,'  6  Ann 
Cas  261  and  note. 

57.  Esell  v.  English,  6  Port.  (Ala.) 
311. 

68.  U.  S. — Conard  v.  Atlantic  InB. 
Co..  1  Pet.   386,  7  L.  ed.   189. 

Ind. — Law  v.  Hatcher,  4  Blackf. 
364. 

Me.— Lee  v.  Kimball,  46  Me.  172. 

Mass. — Pratt  v.  Parkman,  24  Pick. 
42. 

N.  Y.— Indiana  Nat.  Bank  v.  Col- 
gate. 4  Daly  41;  Saltus  v.  Everett,  20 
Wend.   267,   32   AmD  641. 

M.  Lovell  v.  Newman,  192  Fed. 
763.  lir-CCA  39  ?aff  188  F«&  534]; 
Cincinnati  First  Nat.  Bank  ▼.  Felker, 


186  Fed.  678  faff  196  Fed.  200,  116 
CCA  32 J:  Paxson  v.  Warfleld.  6  Ga. 
A.  316,  66  SE  84;  Feo.  v.  Midkiff,  71 
111.  A.  141  [aft  174  111.  323,  51  NE 
786];  Emery  V.  Irving  Nat.  Bank,  25 
Oh.  St.   360,   18  AmR  299. 

[a]  Illustrations  of  rule. — (1)  A 
purchaser  of  drafts  drawn  by  a  shlp- 

fier  payable  to  Itself,  and  bills  of 
ading  consigning  to  itself  goods 
against  which  the  drafts  were  drawn, 
and  which  goods  the  shipper  had 
agreed  to  sell  to  a  third  person,  ac- 
quires the  title  of  the  shipper  with 
the  power  of  jus  disponendi  of  the 
shipper,  and  it  can  divert  and  sell 
the  goods,  and  the  third  person  can- 
not, complain  thereof.  Cincinnati 
First  Nat.  Bank  v.  Felker,  185  Fed. 
678  [aft  196  Fed.  200,  116  CCA  82]. 
(2)  Where  the  consignor  Indorses  a 
bill  Of  lading  by  which  the  goods  are 
consigned  to  himself,  to  his  vendee, 
the  possession  of  the  goods  is  there- 
by transferred  to  his  vendee.  Peo.  v. 
Midkiff,  71  111.  A.  141  faff  174  111.  323, 
61    NE    786].     (3)    Where    a    carrier 

S'ves  a  bill  of  lading  specifying  that 
e  goods  are  to  be  delivered  to  the 
order  of  the  consignor  at  a  given 
destination,  although  some  other  per- 
son is  to  be  notified  as  consignee, 
and  the  original  consignor  attaches 
the  bill  of  lading  to  the  draft  and 
sells  the  draft  and  bill  of  lading  to 
a  third  person,  that  person  becomes 
the  owner  of  the  shipment,  and 
neither  the  original  consignor  nor  the 
consignee  has  any  right  to  control  It. 
Paxson  v.  Warfleld,  6  Ga.  A.  316,  66 
SE  84. 

60.  Marine  Nat.  Bank  v.  Barlnger, 
46  Pa.  Super.  510  (where  It  was  said 
that  the  consignor  can  transfer  title 
only  by  the  delivery  of  the  bill  of 
lading  while  title  to  the  property  is 
in  himself);  Bonds-Foster  Lumber 
Co.  v.  Northern  Pac.  R.  Co.,  53  Wash. 
302,  101  P  877  (holding  that  the  de- 
livery of  a  bill  of  lading  by  the  con- 
signor operates  as  a  transfer  of  the 
property  or  some  Interest  therein 
only  where  there  is  a  stipulation  in 
the  bill  itself  whereby  an  ownership 
Is  retained  by  the  consignor). 

61.  Davenport  Nat.  Bank  v.  Ho- 
meyer,   45  Mo.   145,   100  AmD  363. 

JUgiottaolllty  generally  see  Bills 
and  Notes  {  50  et  seq. 

6fl.  U.  S. — Shaw  v.  Merchants' 
Nat.  Bank,  101  U.  S.  567,  25  L.  ed. 
892;  National  Bank  of  Commerce  v. 
Merchants'  Nat.  Bank,  91  U.  S.  92,  23 
L.  ed.  208. 

Ata. — Haas  v.  Dyersburg  Cltitens' 
Bank,  144  Ala.  662,  39  S  129,  113  Am 


SR  61,  1  LRANS  242;  Selma  Com- 
mercial Bank  v.  Hurt,  99  Ala.  130,  12 
S   568,   42   AmSR  38,   19   LRA  701. 

Colo. — Rocky  Mountain  Fuel  Co.  v. 
George  N.  Sparling  Coal  Co.,  26  Colo. 
A.   260,   148  P  816. 

Ga.— Commercial  Bank  v.  Armaby, 
120  Ga.  74,  47  SE  689,  66  LRA  443; 
Raleigh,  etc.,  R.  Co.  v.  Lowe,  101  9* 
320.  28  SE  8o7. 

111.— Ensign  v.  Illinois  Cent.  R.  Co:, 
180  111.  A.  382.     ■  * 

Ind. — Paulson  v.  Culton,  33  Ind. 
240,  5  AmR  199. 

Iowa.— Garden  Grove  Bank  y.  Hu- 
meston.  etc.,  R.  Co.,  67  Iowa  528, '25 
NW  761. 

Ky.- — Douglas  v.  People's  Bank,  86, 
Ky.  176,  6  SW  420.  10KyL'243,  9 
AmSR  ilt. 

La. — Hunt  v.  Mississippi  Cent.  R., 
29  La.  Ann.  446. 

Md. — Baltimore,  etc.,  R  Co.  v. 
Wllkens,  44  Md.  11,  28  AmR  26. 

Mass. — Stollenwerck  v.  Thacher, 
116  Mass.  224;  Brown  v.  Babcock,  3 
Mass.  29. 

N.  T. — Batavia  Bank  v.  New  York. 
etc..  R.  Co.,  106  N.  Y.  195,  12  NE  43.3, 
60  AmR  440. 

S.  C. — Chester  Nat  Bank  v.  At- 
lanta, etc..  Air  Line  R.  Co.,  25  S.  C. 
216. 

Tenn. — Nashville  Fourth  Nat.  Bank 
v.  Nashville,  etc.',  R.  Co.,  128  Tenn. 
530,  151  SW  1144.      .. 

Tex. — McMahan  .v.  State  Nat. 
Bank,    (Civ.  A.)   160  SW  403. 

Wash. — Roy  v.  Northern  Pac.  R. 
Co.,  42  Wash.  672,  86  P  53,  6  LRANS 
302,  7  AnnCas  728. 

68.  Ensign  v.  Illinois  Cent.  R.  Co., 
180  111.  A.  382;  Stollenwerck  v. 
Thacher,  115  Mass.  224;  Brown  v. 
Babcock,  8  Mass.  29;  Grayson  County 
Nat.  Bank  v.  Nashville,  etc.,  R.  Co., 
(Tex.  Civ.  A.)    79  SW  1094. 

64.  McMahan  v.  State  Nat.  Bank, 
(Tex.  Civ.  AT)  UV  SW  403. 

66.  Nashville  Fourth  Nat.  Bank 
v.  Nashville,  etc.,  R.  Co.,  128  Tenn. 
680,    161    SW    1144. 

66.  Jasper  Trust  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  99  Ala.  416,  14  S 
646,  42  AmSR  75;  Selma  Commercial 
Bank  v.  Hurt,  99  Ala.  180,  12  S  568, 
42  AmSR  38,  19  LRA  701:  Ensign  v. 
Illinois  Cent.  R.  Co.,  180  111.  A.  882; 
Stollenwerck  v.  Thacher,  116  Mass. 
224. 

67.  See  Ltckbarrow  v.  Mason,  6 
East  21  note.  102  Reprint  1192,  1  H. 
BI.  357.  126  Reprint  M9.  2  T.  R.  63, 
100  Reprint  35,  4  ERC  766. 

68.  Ala. — Selma  Commercial  Bank 
v.  Hurt,  n  Ala,  ISO,  12  S  668,  42  Am 
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•ven  to  this  limited  extent  may  be  destroyed  by 
printing  across  the  face  of  the  instrument  the  words 
"not  negotiable";89  and  this  is  so  under  statutes 
which  declare  bills  of  lading  to  be  negotiable,  unless 
provided  in  express  terms  to  the  contrary  on  the 
face  thereof.70  On  the  other  band,  there  are  deci- 
sions in  states  where  bills  of  lading  are  declared 
negotiable  by  statute  which  hold  that  the  words 
"not  negotiable"  stamped  on  a  bill  of  lading  do 
not  destroy  its  assignability,71  nor  prevent  transfer 
by  indorsement  and  delivery.72 

[}  272]  (b)  Bights  of  Bona  Fid*  Purchasers— 
aa.  Statement  of  General  Bole.  Since  the  transfer 
of  a  bill  of  lading  by  the  person  in  possession  of 
the  instrument  can  give  no  higher  title  than  would 
the  transfer  of  the  property  itself  by  the  same  per- 
son, the  general  rule  is  that  the  holder  of  a  bill  of 
lading,  in  the  absence  of  either  title  to  the  goods  or 


authority  to  transfer  them,  cannot  by  a  transfer 
of  the  instruments  pass  the  right  of  property  in 
the  goods  even  to  a  bona  fide  purchaser  for  value.71 
The  transferee's  rights  are  not  greater  than  the 
rights  which  he  would  have  acquired  by  delivery 
to  him  of  the  property  itself  instead  of  the  delivery 
of  the  bill  of  lading  representing  the  property.74 

[J  2731  bb.  Applications  of  Bole— (aa)  Fraudu- 
lent and  Fictitious  Bills  of  Lading75 — aaa.  General 
Rule.  It  follows  from  what  is  said  in  the  preceding 
paragraph  that  if  the  bill  of  lading  is  fictitious,  that 
is,  if  it  does  not  represent  any  goods,  then'  the  trans- 
feree thereof  acquires  no  rights  under  the  transfer.7' 
Where  the  carrier  receives  no  goods,  and  the  bill 
of  lading  is  fraudulently  issued  by  the  agent,  then 
the  bill  of  lading  represents  nothing,  and  its  trans- 
fer confers  no  rights  on  the  transferee  as  to  the 
goods  which  it  appears  to  represent.77    But  if  the 


SR  38,  18  LRA  701;  Moore  v.  Robin- 
son, 62  Ala.  687. 

Ga. — Tlson  v.  Howard,  B7  Qa.  410. 

Ky. — Douglas  v.  People's  Bank,  88 
Ky.  176,  5  SW  420,  10  Kyi,  243,  9 
AirSR  276. 

Md.— Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co..  99  Md.  661,  59  A 
134,  105  AmSR,  321  and  note;  Balti- 
more, etc,  R.  Co.  v.  Wllkens,  44  Md. 
11,  22  AmR  26. 

Mass. — Stollenwerck  v.  Thacher, 
115  Mass.   224. 

Mo. — Skilling  v.  Bollman,  6  Mo.  A. 
76  [alt  73  Mo.  665,  89  AmR  537]. 

N.  T. — Nicholson  v.  Conner,  9  Daly 
275. 

Tex. — McMahan  v.  State  Nat.  Bank, 
(Civ.  A.)  160  SW  408:  Grayson 
County  Nat  Bank  v.  Nashville,  eto., 
R.  Co.,   (Civ.  A.)   79   SW  1094. 

Eng. — Thompson  v.  Dominy,  14  M. 
&  W.  403,  153  Reprint  532. 

SB.  Bristol  Nat.  Bank  v.  Balti- 
more, etc.,  R.  Co.,  99  Md.  661,69  A 
134,  105  AmSR  321;  Bonds-Foster 
Lumber  Co.  v.  Northern  Pac.  R.  Co., 
63  Wash.  302.  101  P  877  (holding 
that  a  bill  of  lading-  which  acknowl- 
edged the  receipt  of  property  de- 
scribed from  a  person  named,  gave 
the  name  of  the  consignee  and  des- 
tination, and  stated  that  it  was  not 
negotiable  or  assignable,  was  in  ef- 
fect a  receipt  for  the  goods  and  a 
contract  between  the  shipper  and  the 
carrier  that  It  should  be  neither  ne- 
gotiated nor  assigned,  and  a  delivery 
of  the  bill  of  lading  without  indorse- 
ment, together  with  the  invoice  prop- 
erly assigned,  passed  no  title  or 
right  to   the  goods). 

70.  Merchants'  Nat.  Bank  v.  Bal- 
timore, etc.,  Steamboat  Co.,  102  Md. 
571,  63  A  108;  Barnum  Grain  Co.  v. 
Great  Northern  R.  Co.,  102  Minn.  147, 
112  NW  1030,  1049. 

71.  Midland  Nat,  Bank  v.  Mis- 
souri, etc.,  R.  Co.,  62  Mo.  A.  631  (the 
statutes  of  this  state,  while  declar- 
ing bills  of  lading  to  be  negotiable 
further  provide  that  all  bills  of  lad- 
ing which  haye  the  words  "not  nego- 
tiable" written  or  stamped  on  the 
face  thereof  shall  be  exempt  from 
the  provisions  of  the  act.  The  view 
taken  was  that  the  words  "not  nego- 
tiable" stamped  on  a  bill  of  lading 
merely  exempt  It  from  the  provisions 
of  the  statute  and  that  it  must  then 
be  treated  as  at  common  law). 

73.  '  Gass  v.  Astoria  Veneer  Mills, 
134  App.  Div.  184,  11?  NYS  982 
(stress  Is  laid  on  a  statute  provid- 
ing that  any  contract  Is  transferable 
and  enforceable  by  suit  in  the  name 
of  the  assignee) ;  Pisapia  v.  Hartford. 
etc..  Transp.  Co.,  62  Misc.  607,  116 
NYS   26. 

78.  U.  S. — Pollard  v.  Vinton,  105 
TJ.  S.  7.  26  L.  ed.  998;  St.  Louis  Mer- 
chants' Nat.  Bank  v.  Shaw,  101  U.  S. 
567,  25  L.  ed.   892. 

Ala. — Cosmos  Cotton  Co.  v.  Bir- 
mingham First  Nat.  Bank,  171  Ala. 
892,  396,  54  S  621,  32  LRANS  1173. 
AnnCasl913B  42  [cit  CycJ:  Birming- 
ham First  Nat.  Bank  v.  Wilkesbarre 


Lace  Mfg.  Co.,  162  Ala.  309,  60  S  153: 
Merchants'  Nat.  Bank  v.  Bales,  144 
Ala.  279,  41  S  516;  Haas  v.  Dyers- 
burg  Cltliens'  Bank,  144  Ala.  562,  39 
S  129,  113  AmSR  61,  1  LRANS  42; 
Jasper  Trust  Co.  v.  Kansas  City,  etc., 
R.  Co.,  99  Ala.  416,  14  8  546.  42  Am 
SR  76:  Selma  Commercial  Bank  v. 
Hurt,  99  Ala.  130,  12  8  668,  42  AmSR 
38,  19  LRA  701. 

Ga. — Raleigh,  etc.,  R.  Co.  v.  Lowe, 
101  Ga.  320,  28  SE  887;  Haas  v.  Kan- 
sas City,  etc.,  R.  Co.,  81  Ga.  792,  7 
SE  629;  Tison  v.  Howard,  57  Ga.  410. 

111. — Burton  v.  Curyea,  40  111.  320, 
89  AmD  350. 

Ind. — Evansville,  etc.,  R.  Co.  v. 
Erwin,  84  Ind.   457. 

Mo. — Smith  v.  Jefferson  Bank,  120 
Mo.  A.  627,  97  SW  247:  Alabama  Nat. 
Bank  v.  Mobile,  etc,  R.  Co.,  42  Mo.  A. 
784:  Skilllngs  v.  Bollman,  6  Mo.  A. 
76   [aff  73  Mo.   665,  39  AmR  537]. 

N.  Y. — Farmers',  etc.,  Nat.  Bank  v. 
Hazeltlne,  78  N.  Y.  104.  34  AmR  518; 
Farmers',  etc.,  Nat.  Bank  v.  Atkin- 
son, 74  N.  Y.  587;  Farmers',  etc., 
Nat  Bank  v.  Logan,  74  N.  Y.  568; 
Toledo  First  Nat.  Bank  v.  Shaw,  61 
N.  Y.  283;  Barnard  v.  Campbell,  65 
N.  Y.  456,  14  AmR  289;  Brower  v. 
Peabody,  13  N.  Y.  121:  Brainier  v. 
Ulster,  etc,  R.  Co.,  142  App.  Dlv.*176, 
126  NYS  854  [aff  206  N.  Y.  716  mem, 
100  NE  1125  mem]:  Gass  v.  Astoria 
Veneer  Mills,  134  App.  Div.  184,  186. 
118  NYS  982  [clt  CycJ;  National 
Commercial  Bank  v.  Lackawanna 
Transp.  Co.,  69  App.  Div.  270,  69  NYS 
396  [aff  172  N.  T.  596  mem,  64  NE 
1123  mem];  Saltus  v.  Everett,  20 
Wend.  267,  32  AmD  641. 

Pa. — Decan  v.  Shipper,  35  Pa.  239, 
78  AmD  334-  Marine  Nat.  Bank  v. 
Baringer,  46  Pa.  Super.  610. 

Wash. — Bonds-Foster  Lumber  Co. 
v.  Northern  Pac.  R.  Co.,  63  Wash. 
302,  101  P  87-7. 

"A  bill  of  lading  .  .  .  obtained 
by  one  whose  possession  of  the  prop- 
erty is  tortious,  cannot  by  assign- 
ment, even  to  an  innocent  purchaser 
divest  the  title  out  of  the  true 
owner."  Merchants'  Nat.  Bank  v. 
Bales,  148  Ala.  279,  282,  41  S  516. 

74.  Ala. — Voss  v.  Robertson,  46 
Ala.  483. 

Iowa. — Anchor  Mill  Co.  v.  Burling- 
ton, etc.,  R.  Co.,  102  Iowa  262,  71  NW 
265. 

La. — Hunt  v.  Mississippi  Cent.  R 
Co.,  29  La.  Ann.  446;  Wilson  v. 
Churchman,   4   La.  Ann.   452. 

Oh. — Pomeroy  v.  Will,  5  Oh.  Dec. 
(Reprint)   34,  2  AmLRec  1. 

Pa. — Empire  Transp.  Co.  v.  Steele, 
70  Pa.   188. 

"It  is  a  self-evident  proposition 
that  no  man  can  convey  that  which 
he  does  not  possess."  Commercial 
Bank  v.  J.  K.  Armsby  Co.,  120  Ga. 
74,   76,   47   SE  689,   66  LRA  443. 

78.     See  also  supra  It  255-259. 

76.  Frledlander  v.  Texas,  etc.,  R. 
Co.,  130  U.  S.  416,  9  SCt  670,  82  L. 
ed.  991:  Southern  Express  Co.  v. 
Tupelo  Bank,  108  Ala.  617,  18  S  664, 
64    AmSR   191;    Jasper   Trust   Co.   v. 


Kansas  City,  etc,  R.  Co.,  99  Ala.  416. 
14  S  546,  42  AmSR  76;  Maybee  v. 
Tregent,  47  Mich.  496.  11  NW  287;  • 
New  York  Guaranty  Trust  Co.  v. 
Mobile  R.  Co.,  110  Miss.  614.  70  S 
684;  Tupelo  Bank  v.  Kansas  City, 
etc.,  R.  Co.,    (Miss.)    16  8   672. 

"The  transferee  of  the  bill  of  lad- 
ing gets  only  the  title  to  the  thing 
shipped  or  Included  In  the  bill  of 
lading,  and  does  not  get  a  title  [to 
what  should  have  been  shipped,  or] 
to  something  which  the  vendor 
agreed  to  ship  and  which  Is  not  em- 
braced in  the  bill  of  lading."  Cos- 
mos Cotton  Co.  v.  Birmingham  First 
Nat.  Bank.  171  Ala.  392,  396,  64  S  621. 
32   LRANS    1173,   AnnCasl913B   42. 

"The  law  can  punish  roguery,  but 
oannot  always  protect  a  purchaser 
from  loss,  and  so  fraud  perpetrated 
through  the  device  of  a  false  bill  of 
lading  may  work  Injury  to  an  Inno- 
cent party,  which  cannot  be  redressed 
by  a  change  of  victim."  Frledlander 
v.  Texas,  etc,  R.  Co.,  130  U.  S.  416, 
426,   9   SCt  570,  32  L.  ed.  991. 

[a]     Bight*  aa  between  bolder*  of 

riulne  and  forged  bills  of  lading— 
holder  of  genuine  bills  of  lading 
acquires  as  against  the  carrier  a 
right  superior  to  a  holder  of  forged 
bills  of  lading,  and  the  carrier,  deliv- 
ering the  freight  to  the  holder  of  the 
forged  bills  of  lading,  is  liable  to  the 
holder  of  the  genuine  bills.  New 
York  Cent,  etc,  R  Co.  v.  Holly 
Springs  Bank,  195  Fed.  466,  116  CCA 
358. 

Fb]  Batlfloation  of  forged  hill  of 
lading  by  oaxrler. — Plaintiff  In  New 
York  purchased  false  bills  of  lading 
with  foreign  exchange  attached  for 
two  shipments  of  export  cotton  of 
one  hundred  bales  each,  bearing  cer- 
tain marks,  purporting  to  have  been 
issued  by  defendant  railroad.  There- 
after the  alleged  shipper  procured 
defendant,  acting  In  good  faith,  to 
issue  true  bills  of  lading  to  its  agent 
and  to  sign  a  telegram  to  its  broker 
in  New  York,  stating  that  It  had  re- 
ceived two  export  shipments  of  cot- 
ton of  the  same  marks,  which  ship- 
ments under  the  true  bills  of  lading- 
were  stopped  by  the  holder  thereo/. 
The  foreign  exchange  draft  was 
never  honored,  and  plaintiff  lost  the 
money  advanced  on  the  false  bills  of 
lading.  It  was  held  that,  as  there 
was  no  misrepresentation  in  the  tele- 
gram' which  stated  the  truth,  plain- 
tiff could  not  recover  of  defendant  on 
the  ground  that  the  telegram  had 
misled  plaintiff  and  caused  the  loss. 
In  such  case,  aa  defendant  railroad 
was  obliged  to  deliver  the  cotton  to 
the  holder  In  good  faith  of  its  true 
bills  of  lading  or  to  Btop  the  ship- 
ments on  the  holder's  order,  there 
could  be  no  ratification  by  it  of  the 
false  bills  of  lading.  New  York 
Guaranty  Trust  Co.  v.  Mobile,  etc.. 
R.  Co.,  110  Miss.  614,  70  S  685. 

77.  Miller  v.  Hannibal,  etc..  R 
Co..  90  N.  Y.  430,  48  AmR  179;  Page 
v.  Sandusky,  etc.,  R.  Co.,  2  Oh.  Dec 
(Reprint)    716.    4    WestLJ    644.     See 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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farrier  is  negligent  in  issuing  the  bill  of.  lading  he 
mav  be  liable  to  one  injured  by  such  negligence.7* 

[i  274)  bbb.  Effect  of  Special  Statutory  Provi- 
sions. It  is  provided  in  some  states  by  statute  that 
no  bill  of  lading  shall  be  issued  unless  the  goods 
named  therein  have  been  actually  delivered  to  the 
carrier,  and  that  the  carrier  shall  be  liable  to  anyone 
injured  by  the  issuance  of  a  fraudulent  or  fictitious 
bill  of  lading.78  And  it  has  been  held  that  the 
earner's  liability  under  statutes  of  this  character  to 
one  to  whom  bills  of  lading  have  been  negotiated  for 
issuing  the  same  before  it  has  received  the  freight 
is  not  changed  by  a  subsequent  receipt  thereof,  the 
goods  having  been  spoiled  before  their  receipt.80 
Nevertheless  statutes  of  the  character  under  con- 
sideration do  not  operate  to  make  the  carrier  liable 
for  bills  of  lading  issued  by  an  agent  who  had  no 
authority  to  issue  bills  of  lading.*1 

Requisites  and  sufficiency  of  complaint.  Accord- 
ingly, in  an  action  the  purpose  of  which  is  to  fasten 
liability  on  a  carrier  for  the  issuance  of  a  false  bill 
of  lading,  it  must  be  alleged  that  the  agents  of  de- 
fendant were  acting  in  the  line  or  scope  of  their 
authority  in  assenting  to  the  issuance  of  the  bill 
of  lading,  or  that  the  issuance  thereof  or  the  au- 


thorization of  issuance  was  within  the  scope  of  the 
employment '  of  such  agents.82 

[$275]  (bb)  Other  Oases- Applying  Rule.  The 
rule  under  consideration  has  been  applied  to  cases 
where  a  lost  or  stolen  bill  of  lading  has  been  inno- 
cently purchased,8*  where  the  bills  of  lading  were 
issued  by  the  carrier  to  a  person  without  title  to 
tlje  goods,84  and  where  the  bills  of  lading  were  ob- 
tained from  their  owner  by  fraud  and  then  sold,85 
or  sold  by  an  agent  of  the  owner  acting  in  excess 
of  his  authority,86  and  to  the  case  of  a  "spent 
bill."87  , 

[$  276]  cc.  Exceptions  to  and  Limitations  of 
Rule — (aa)  Transfer  by  Apparent  Owner.  The 
general  rule,  like  the  rule  ordinarily 'governing  the 
sale  of  personal  property,  is  subject  to  certain  ex- 
ceptions and  limitations.  Thus  an  exception  to  the 
rule  obtains  where  the  owner  of  the  goods,  by 
bis  own  misconduct  or  voluntary  act,  confers  on 
the  person  from  whom  the  bona  fide  purchaser  ob- 
tained his  title  the  apparent  right  of  property  as 
owner,  or  of  disposal  as  agent.88  The  true  owner 
of  property  may,  by  placing  it  in  the  power  of  an- 
other to  defraud  innocent  parties,  cut  himself  off 


also  St.  Louis,  etc.,  R.  Co.  v.  Citizens' 
Bank,  87  Ark.  26.  112  SW  154,  128 
AmSR  IT  (holding-  that  a  "due  bill" 
or  a  promise  to  issue  a  bill  of  lading 
for  cotton  never  received  by  the  car- 
rier was  beyond  the  scope  of  the 
agent's  authority  and  was  not  bind- 


ing on  the  carrier). 
Ta]  —  - 


i]  Transfer  after  delivery  to  eon- 
nne*. — A  carrier  Is  not  liable  on  its 
bill  of  lading  to  a  transferee  thereof 
from  the  consignee  of  the  goods,  if 
such  transfer  is  made  after  the  goods 
have  been  delivered  to  the  consignee, 
for  in  such  case  the  goods  are  no 
longer  in  the  hands  or  the  carrier 
as  bailee,  and  the  bill  of  lading  no 
longer  represents  them.  Adams  v. 
Trent,  19  La.  Ann.  282. 

tb]  If  foods  have  bean  delivered 
to  the  carrier  la  pursuance  of  a  con- 
tract by  which  title  has  passed  to  the 
consignee,  the  subsequent  issuance 
of  a  bill  of  lading  for  the  goods  to 
the  shipper  will  not  enable  him  to 
transfer  any  title  to  a  third  person. 
Hepburn  v.  Lee,  14  La.  78. 

78.  Stone  v.  Wabash,  etc,  R.  Co.. 

9  111.  A.  48.  And  see  Tlbbits  v.  Rock 
Island,  etc.,  R.  Co.,  49  111.  A.  567 
(holding  that  a  carrier  may  not  show 
that  a  bill  of  lading  is  false  as 
against  one  advancing  money  on  It). 

79.  The  Guiding  Star,  62  Fed.  407, 

10  CCA  464  [aff  53  Fed.  936];  Thomp- 
son v.  Alabama  Midland  R.  Co.,  122 
Ala.  378.  24  S  931;  Jasper  Trust  Co. 
t.  Kansas  City,  etc.,  R.  Co..  99  Ala. 
416.  14  S  646,  42  AmSR  76;  jEtna 
Nat.  Bank  v.  Water  Power  Co.,  68 
Mo.  A.  632. 

[a]  Purpose  of  statutes-— The  ob- 
ject of  these  statutes  is  "to  remove, 
to  a  great  extent,  the  seeming  hard- 
ship of  the  common  law,  by  protect- 
ing innocent  people  who  deal  with 
bills  of  lading  issued  by  agents  of 
carriers,  whether  genuine  or  not, 
upon  the  theory  that  the  carrier  and 
not  the  Innocent  person  should  suffer 
for  the  loss  of  a  false  bill  of  lading, 
when  Issued  by  one  in  its  employ- 
ment with  authority  to  issue  such 
documents."  Louisville,  etc..  R.  Co. 
v.  National  Park  Bank,  188  Ala.  109, 
120,  65  S   1003. 

[bl  What  la  not  a  fraudulent  bill. 
—Shippers  represented  to  an  inter- 
mediate carrier  to  whom  a  consign- 
ment was  about  to  be  delivered  from 
the  initial  carrier  that  they  had  sold 
the  goods  to  an  out-of-town  pur- 
chaser who  wished  to  obtain  a  bill  of 
lading  before  leaving-  for  his  home. 
To  accommodate  him  and  the  ship- 
pers, and  expecting  soon  to  obtain 
Possession  of  the  goods,  the  inter- 
mediate carrier  Issued  a  bill  of  lad- 
ing for  them.     It  was  held  that  the 


bill  of  lading  was  not  fraudulent, 
within  Code  (1896)  I  4223  (Code 
[1886]  |  1179),  making  a  carrier  lia- 
ble for  all  damages  resulting  from 
the  Issuance  by  it  of  a  bill  or  lading 
for  goods  not  in  its  possession. 
Thompson  v.  Alabama  Midland  R. 
Co..  122  Ala.  378,  24  8  931. 

Xffeot  of  Issuaaoe  of  bill  of  lading 
without  receipt  of  roods  see  supra 
(I  256,  256. 

80.  Watklns  Nat.  Bank  v.  Cleve- 
land, etc.,  R.  Co.,  117  Mo.  A.  248.  264, 
93  SW  846  (where  it  was  said:  "If 
the  defendant  had  obeyed  the  statute 
and  refused  to  issue  a  bill  of  lading 
until  the  cars  of  flour  had  been  ac- 
tually delivered  to  it,  there  would 
not  have  been  any  issued,  for,  at  that 
time,  its  commercial  value  had  been 
destroyed  by  the  flood.  Thus,  the 
plaintiff  would  not  have  had  the  op- 
portunity to  be  deceived  and  dam- 
aged by  the  act  of  defendant"). 

81.  Louisville,  etc.,  R.  Co.  v. 
National  Park  Bank,  188  Ala.  109,  65 
S  1003. 

(a]  "In  other  words,  the  prime,  if 
not  the  sole,  purpose  of  the  enact- 
ment, was  to  make  the  act  within 
the  scope  of  the  employment  of  an 
agent  who  was  authorised  to  issue 
bills  of  lading,  and  to  counteract  the 
rule  of  the  common  law,  that  the 
issuance  of  a  spurious  bill  of  lading 
was  not  within  the  scope  of  the  em- 
ployment of  an  agent  employed  only 
to  isBUe  genuine  ones."  Louisville, 
etc.,  R.  Co.  v.  National  Park  Bank, 
188  Ala.  109,  120,  65  S  1003. 

88.  Louisville,  etc.,  R.  Co.  v. 
National  Park  Bank,  188  Ala.  109,  65 
SIOOST 

83.  See   cases  infra  this  note, 
[a]     A  bona  nde  purchaser  of  a 

lost  or  stolen  hill  of  lading-  obtains 
no  title  to  the  goods  as  against  the 
true  owner.  Shaw  v.  Merchants  Nat. 
Bank,  101  U.  S.  557,  25  L.  ed.  892; 
Brower  v.  Peabody,  13   N.  T.  121. 

84.  See  cases  Infra  this  note. 

[a]  Purchaser  of  bills  of  lading/ 
Issued  by  carrier  to  person  without 
title. — (1)  A  bill  of  lading  does  not 
ordinarily  represent  the  goods  therein 
receipted  for,  unless  it  has  been 
delivered  to  the  owner  of  the  goods. 
Blossom  v.  Champion,  37  Barb.  (N. 
Y.)  554,  (2)  Where  a  person  who 
has  no  title  to  the  goods  delivered  to 
the  carrier  obtains  from  the  latter, 
without  the  owner's  consent  or  au- 
thority, a  bill  of  lading  therefor,  the 
transfer  of  the  bill  to  a  bona  fide 
purohaser  for  value,  while  it  may 
create  a  right  against  the  carrier 
(Blossom  v.  Champion,  supra),  (3) 
does  not  pass  title  to  the  goods 
(Stone  v.  Wabash,  etc,  R.  Co.,  9  III. 


A.  48;  Evansville.  etc  R.  Co.  v. 
Erwin.  84  Ind.  457:  Toledo  First  Nat. 
Bank  v.  Shaw,  61  N.  Y.  283;  Mechan- 
ics', etc..  Bank  v.  Farmers',  etc., 
Nat.  Bank,  60  N.  Y.  40;  Blossom  v. 
Champion,  supra).  (4)  Nor  'in  the 
absence  of  statutory  enactment  will 
a  bill  of  lading  protect  the  consignee 
who  made  advances  on  it.  If  the 
goods  shipped  were  not  those  of  the 
consignor  and  were  not  shipped  with 
the  consent  of  the  true  owner. 
Moore  v.  Robinson,  62  Ala.  637;  Seal 
v.  Zell,  63  Md.  366;  Toledo  First  Nat. 
Bank  v.  Shaw,  supra;  Covell  V.  Hill,  6 
N.  Y.  874;  Hazard  v.  Fiske,  18  Hun 
(N.  Y.)  277;  Blossom  v.  Champion, 
37  Barb.  (N.  Y.)  664;  Bassett  v. 
Spofford,  2  Daly  436  [aft  46  N.  Y. 
387]. 

88.     See  cases  infra  this  note. 

[a]  Purohaser  of  bills  obtained 
from  owner  by  fraud. — Where  a  bill 


of  lading  is  obtained  by  fraud  from 
the  owner  of  the  goods  and  there 
has  been  in  point  of  fact  no  sale  of 


them,  an  indorsee,  although  taking 
in  good  faith  and  for  value,  obtains 
no  better  title  to  the  goods  than  the 
indorser  had.  Dows  v.  Perrin,  16  N. 
Y.  326;  Decan  v.  Shipper,  35  Pa.  239, 
78  AmD  334. 

88.  V.  S. — Dows  v.  National  Exch. 
Bank,  91  U.  S.  618,  23  L.  ed.  214. 

Ala. — Voss  v.  Robertson,  46  Ala. 
483. 

Oa. — Tlson  v.  Howard,  67  Oa.  410. 

Mass. — Stollenwerck  v.  Thacher, 
115  Mass.  224. 

N.  Y. — Zachrisson  v.  Ahman,  4  N. 
Y.   Super.   68. 

Eng\ — Newsom  v.  Thornton,  6  East 
17,  102  Reprint  1189;  Gurney  v. 
Behrend,  3  E.  &  B.  622,  77  ECL  622, 
118  Reprint  1275. 

87.  See  cases  infra  this  note. 

[a]  "Spent  bill"  Illustrated*— 
Where  a  carrier  -  Issues  a  bill  of 
lading  which  requires  it  to  take  up 
such  bill  on  the  delivery  of  the 
goods,  but  it  delivers  the  goods  on 
the  order  of  the  consignee  without 
taking  up  the  bill  which  Is  afterward 
assigned  to  plaintiff  for  a  valuable 
consideration,  plaintiff  cannot  recover 
from  the  carrier  for  a  conversion  of 
the  goods,  since  the  bill  when  re- 
ceived by  plaintiff  was  a  spent  bill, 
and  did  not  operate  to  pass  title  to 
the  goods.  National  Commercial 
Bank  v..  Lackawanna  Transp.  Co.,  59 
App.  Div.  270,  69  NYS  396  [aff  172 
N.  Y.  696  mem,  64  NE  1123  mem]. 

88.  U.  S. — Munroe  v.  Philadelphia 
Warehouse  Co.,  76  Fed.  545  [app 
dlsm  79  Fed.  999,  24  OCA.  686};  Pol- 
lard v.  Reardon,  65  Fed.  848,  13  CCA 
171. 
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from  claiming  it  and  thereby  divest  the  title  from 
himself.89 

By  consignee  invented  with  apparent  ownership. 
A  further  exception  to  the  rule  arises  in  the  case 
of  the  transfer  of  a  bill  of  lading  to  a  bona  fide 
purchaser,  for  value,  by  a  consignee  to  whom  the 
goods  are,  by  the  terms  of  the  instrument,  made 
deliverable,  or  to  whom  the  consignor  and  the  origi- 
nal owner  of  the  goods  have  indorsed  and  delivered 
the  bill.  Under  these  circumstances  the  transfer 
defeats  the  vendor's  right  of*0  stoppage  in  transitu*1 
and  passes  the  title  to  the  bona  fide  transferee.*1 
In  order  that  the  transfer  may  have  this  effect,  the 
transferor  must  be  in  the  lawful  possession  of  the 
bill  of  lading,  So  as  to  be  in  a  situation  to  transfer 
the  instrument  itself — the  symbol  of  the  property- 
transferred.93 

By  agent  of  owner.  It  has  been  provided  by  stat- 
ute in  England  and  in  some  states  of  the  United 
States  that  persons  intrusted  with  bills  of  lading 
and  other  documents  of  title  to  goods  shall  have 
power  to  make  contracts  for  the  sale,  disposition, 
"sr  pledge  of  the  goods,  which  contracts  .will  be  bind- 
ing against  the  true  owner.9* 
■  [$  277]  (bb)  Transfer  by  Fraudulent  Vendee. 
Applying  the  principle  that  a  bona  fide  purchaser 
for  value  obtains  title  to  the  goods,  it  has  been  held 
that  the  bona  fide  indorsee  of  a  bill  of  lading,  for 


value,  received  from  a  fraudulent  purchaser,  ac- 
quires a  good  title  to  the  goods  against  the  original 
vendor,95  if  such  indorsee  parted  with  value  on  faith 
in  the  apparent  title  of  the  fraudulent  purchaser 
and  his  right  to  dispose  of  the  property.  To  au- 
thorize the  application  of  the  rule,  the  relation  of 
vendor  and  purchaser  must  exist  between  the  owner 
of  the  goods  and  the  transferor.9' 

[i  278]  (cc>  Effect  of  Statutes  Declaring  Bills 
of  Lading  Negotiable.98  Statutes  varying  somewhat 
in  their  phraseology  have  been  enacted  in  a  number 
of  states  declaring  bills  of  lading  negotiable.  It 
was  held  by  the  supreme  court  of  the  United  States 
that  statutes  which  make  bills  of  lading  negotiable 
by  indorsement  and  delivery,  in  the  same  manner 
as  bills  of  exchange  and  promissory  notes,  are  not 
intended  to  change  totally  their  character  or  to 
put  them  on  a  footing  with  the  character  of  "instru- 
ments which  are  the  representatives  of  money;  and 
that  such  statutes  have  no  effect  other  than  that  of 
recognizing  the  power  of  the.  owner  of  a  bill  of 
lading  to  transfer  title  to  the  property  by  means  of 
a  transfer  of  a  bill  of  lading.  And  this  view  has 
been  followed  in  some  jurisdictions.1'  On  the  other 
hand,  the  courts  of  several  states  have  construed 
statutes  containing  the  same  or  very  similar  pro- 
visions as  making  bills  of  lading  negotiable  instru- 
ments in   full   without  limitations.2     It  has  been 


'  Ala.-— Leigh  v.  Mobile,  etc.,  R.  Co., 
68  Ala.  166. 

Mo. — Dymock  v.  Missouri,  etc.,  R. 
Co.,  64   Mo.  A.   400. 

N.  T. — Brower  v.  Peabody.  13  N.  Y. 
121;  Blossom  v.  Champion.  37  Barb. 
654;  Saltus  \.  Everett,  20  Wend.  267, 
32  AmD  541. 

Eng. — Pickering  v.  Busk,  15  East 
38,  104  Reprint  768. 

[a]  muatratlona. — (1)  Voluntarily 
placing  bills  of  lading  Indorsed  In 
blank  in  the  hands  of  persons  so  that 
the  latter  can  obtain  advances 
thereon  from  Innocent  parties,  pre- 
vents the  lndorser  from  maintaining 
any  claim  against  the  goods  to  the 
prejudice  of  such  parties.  Munroe  v. 
Philadelphia  Warehouse  Co.,  76  Fed. 
645  [app  dlsm  79  Fed.  999,  24  CCA 
686].  To  the  same  effect  Stollen- 
werck  v.  Thacher,  115  Mass.  224. 
(2)  Where  plaintiff's  agent  had  cus- 
tomarily waived  his  right  to  retain 
possession  of  cars  of  ore  sold  to  M 
until  paid  for,  and  had  permitted  the 
cars  to  be  loaded,  sealed,  and  billed 
by  M  or  by  his  agents,  and  to  be  sent 
forward  before,  being  paid  for„  plain- 
tiff could  not  recover  the  price  of 
cars  so  shipped  from  a  buyer  from 
M,  as  against  a  bona  fide  transferee 
for  value  of  the  bill  of  lading  there- 
for. American'  Zinc,  etc.,  Co.  v. 
Markle  Lead  Works,  102  Mo.  A.  158, 
76  SW  668/ 

89.  Commercial  Bank  v.  J.  K. 
Armsby  Co.,  120  Ga.  74,  47  SE  589,  65 
LRA  443;  Gass  v.  Astoria  Veneer 
Mills,  184  App-.  Dlv.  184,  118  NYS 
982.     See  also  Sales  [35  Cyc  357]. 

90.  Stoppage  la  transitu  see  gen- 
erally Sales  [36  Cyc  493]. 

•1.  Missouri  Pac.  R.  Co.  v.  Held- 
enheimer.  82  Tex.  T96,  17  SW  608,  27 
AmSR  861;  Lickbarrow  v.  Mason,  6 
East  21  note,  102  Reprint  1192,  1 
H.  Bl.  857,  126  Reprint  209.  2  T.  R. 
63,  100  Reprint  35,  4  ERC  756. 

99.  Conard  v.  Atlantic  Ins.  Co.,  1 
Pet.  (V.  S.)  386.  7  L.  ed.  189;  New- 
hall  v.  Central  Pac.  R.  Co.,  61  Cal. 
346.  21  AmR  713;  Commercial  Bank 
vl  J.  K.  Armsby  Co.,  120  Ga.  74,  47 
SE  889,  65  LRA  443;  Dows  v.  Greene, 
24  N.  Y.  638.  And  see  Midland  Nat. 
Bank  v.  Missouri  Pac.  R.  Co.,  132  Mo. 
492.   33   SW  621,   63  AmSR  506. 

[a]  Season  for  rule. — In  Newhall 
v.  Central  Pac.  R.  Co.,  61  Cal.  846, 
350.  21  AmR  713,  Crockett,  J.,  places 
this  doctrine  on  "the  well-known 
principle  that  a  secret  trust  will  not 


be  enforced  as  against  a  bona  fide 
holder  for  value  of  the  legal  title. 
In  such  a  ease,  if  the  equities  of  the 
vendor  and  assignee  be  considered 
equal  (and  this  is  certainly  the  light 
most  favorable  to  the  vendor  in 
which  the  transaction  can  be  re- 
garded), the  rule  applies  that  where 
the  equities  are  equal  the  legal  title 
will  prevail.  But  in  such  a  case  it 
would  be  difficult  to  maintain  that 
the  equities  are  equal.  The  vendor 
has  voluntarily  placed  in  the  hands 
of  the  vendee  a  muniment  of  title, 
clothing  him  with  the  apparent 
ownership  of  the  goods;  and  a  person 
dealing  with  him  in  the  usual  course 
of  business,  who  takes  an  assignment 
for  a  valuable  consideration,  "without 
notice  of  such  circumstances  as  ren- 
der the  bill  of  lading  not  fairly  and 
honestly  assignable,'  has  a  superior 
equity  to  that  of  the  vendor  assert- 
ing a  recent  lien,  known,  perhaps, 
only  to  himself  and  the  vendee." 

[b]  AppUoatton  of  rule. — Where  a 
merchant  ships  goods  to  his  broker, 
without  conveying  title  to  him,  but 
purely  for  the  purpose  of  distribu- 
tion to  others,  and-  sends  to  the 
broker  a  bill  of  lading  Indorsed  in 
blank  for  the  goods,  the  possession 
of  which,  by  the  general  custom  of 
trade,  Is  regarded  as  evidence  of  the 
right  to  dispose  of  the  property  for 
which  it  Is  Issued,  he  cannot,  in  an 
aetlon  of  trover,  recover  the  goods 
from  a  bank  which  has,  in  good  faith 
and  without  notice  of  the  ,  owner's 
title,  taken  the  bill  of  lading  as  se- 
curity for  a  loan  of  money  to  the 
broker  on  his  Individual  account,  and 
has  converted  the  property  on  default 
in  the  payment  of  its  debt.  Com- 
mercial Bank  v.  J.  K.  Armsby  Co.,  120 
Ga.  74.  47  SE  589,  66  LRA  443. 

93.  Barnard  v.  Campbell,  56  N.  Y. 
466,  14  AmR  289;  Akerman  v.  Hum- 
phery,  1  C.  &  P.  63,  12  ECL  41;  Jen- 
kyns  v.  Usborne,  7  M.  &  G.  678,  49 
ECL  678,   135  Reprint  273. 

94.  Stollenwerck  v.  Thacher,  115 
Mass.  224;  Toledo  First  Nat.  Bank  v. 
Shaw,  61  N.  Y.  283;  Evans  v.  Tru- 
man. 2  B.  &  Ad.  886,  22  ECL  371,  109 
Reprint  1371;  Bonzi  v.  Stewart,  4  M. 
&  G.  295,  43  ECL  158,  134  Reprint 
121;  Hatfield  v.  Phillips,  9  M.  &  W. 
647,  152  Reprint  273  [aff  14  M.  &  W. 
665,  153  Reprint  642]. 

9B.  Rowley  v.  Bigelow,  12  Pick. 
(Mass.)  307,  23  AmD  607;  Dows  v. 
Greene,   32   Barb.    (N.   Y.)   490;   Dows 


v.  Rush.  28  Barb.  (N.  Y.)  167:  Keyser 
v.  Harbeck,  10  N.  Y.  Super.  373; 
Pease  v.  Gloahec.  L.  R.  1  P.  C.  219. 

96.  Barnard  v.  Campbell.  53  N.  Y. 
78,  17  AmR  208  (holding  that  to  ren- 
der the  purchaser's  right  prior  to 
that  of  the  first  vendor  who  has  been 
defrauded,  it  Is  necessary  that  the 
contract  of  sale  be  entered  Into  on 
the  faith  of  such  apparent  title  as 
the  possession  of  the  bill  of  lading 
gives;  'otherwise,  although  the  value 
was  bona  fide  paid,  he  cannot  hold 
the  goods  against  the  original 
vendor). 

97.  Decan  v.  Shipper,  35  Pa.  239, 
78  AmD  334;  Kingsford  v.  Merry.  1 
H.  &  N.  503,  156  Reprint  1299. 

98.  See  also  supra  i  271. 

99.  Shaw  v.  Merchants  Nat.  Bank. 
101  U.  S.  557,  25  L.  ed.  892. 

1.  Kansas  City  First  Nat.  Bank  v. 
ML  Pleasant  Milling  Co.,  103  Iowa 
618.  72  NW  689;  National  Bank  of 
Commerce  v.  Chicago,  etc.,  R.  Co..  44 
Minn.  224,  46  NW  342,  560,  20  AmSR 
566.  9  LRA  263.  See  also  Delgado  v. 
Wilbur,  26  La.  Ann.  82  (holding  tbat 
a  statute  was  merely  a  legislative 
sanction  of  the  existing  commercial 
law,  that  a  transfer  of  a  bill  of  lad- 
ing gives  title  to  the  property  which 
it  represents.  But ,  see  later  cases 
from  this  state  in  next  note). 

9.  Hutchlngs  v.  Missouri,  etc..  R. 
Co..  84  Kan.  479,  483,  114  P  1077.  41 
LRANS  500  (construing  a  statute  of 
Missouri,  which  provides  that  "all 
.  .  .  bills  of  lading  .  .*  .  by 
any  .  .  .  railroad  .  .  .  shall  be 
.  .  .  negotiable  by  written  In- 
dorsement thereon,  and  delivery  In 
the  same  manner  as  bills  of  exchange 
and  promissory  notes."  In  this  case 
it  was  held  that  a  railroad  company 
Is  bound  by  a  bill  of  lading  which 
has  passed  into  the  hands  of  an  inno- 
cent purchaser,  although  no  goods 
were  In  fact  received  by  it.  Com- 
pare conclusion  reached  in  Hender- 
son v.  Louisville,  etc.,  R.  Co.,  116  La. 
1047,  41  S  252,  114  AmSR  682.  infra 
this  note,  which  is  directly  contrary 
to  this,  although  recognizing  the 
general  principle  stated  In  the  text); 
Scheuermann  v.  Monarch  Fruit  Co.. 
123  La.  55,  48  S  647;  Hardie  v.  Vlcks- 
burg,  etc.,  R.  Co.,  118  La.  253,  42  S 
793  (expressly  overr  Hunt  v.  Missis- 
sippi Cent.  R.  Co.,  29  La.  Ann.  446. 
dlsappr  Lallande  v.  His  Creditors,  42 
La.  Ann.  705,  7  S  895,.  and  dlst  Shaw 
v.   Merchants'  Nat.   R  Co.,  101   TJ.   S. 


For  later  oases,  development*  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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held,  however,  that  a  state  statute  making  bills  of 
lading  conclusive  in  the  hands  of  bona  fide  holders 
for  value  against  the  person  or  corporation  issuing 
them  that  the  property  described  therein  was  re- 
ceived by  the  carrier  is  abrogated  as  far  as  inter- 
state shipments  are  concerned  by  the  Carmack 
amendment  which  covers  the  subject  of  bills  of  lad- 
ing as  to  interstate  shipments.3 

[4  279]  f:  Duplicate  Bills  of  Lading.  It  is  not 
unusual  for  the  carrier  to  issue  duplicate  or  tripli- 
cate bills  of  lading,  each  being  an  original  bill  for 
all  purposes.*  When  several  bills  of  lading  have 
been  signed,  the  person  who  first  gets  one  of  them 
by  a  legal  title  from  the  owner  or  the  shipper  has 
a  right  to  the  consignment.5  If  one  of  the  duplicate 
bills  of  lading  as  representing  the  goods  is  trans- 
ferred to  a  holder,  he  can  recover  them,  although 
the  consignor  retaining  the  other  bill  has  ordered 
the  carrier  to  return  the  goods.6  But  of  course  if 
the  duplicate  is  issued  without  the  carrier's  au- 
thority he  will  not  be  bound  thereby.7  If  issued 
with  authority,  the  carrier  will  be  liable  to  the 
holder  of  either,  although  the  shipper  who  has 
received  them  fraudulently  transfers  both  as  origi- 
nals.8 In  case  of  a  variance  between  the  dupli- 
cates, that  one  will  be  binding  which  is  acted  on 
as  representing  the  contract  or  the  goods.* 

[«,  280]  g.  Substituted  Bills  of  Lading.  So  long 
as  the  bill  of  lading  representing  the  goods  is  in  the 
hands  of  the  person  to  whom  it  was  originally 
issued,  there  could  of  course  be  no  objection  to  the 
substitution  of  another  bill  by  agreement  of  the 
parties;  but  after  it  has  passed  from  the  person  to 
whom  issued  into  the  hands  of  another,  it  would 


work  a  fraud  for  the  carrier  to  issue  a  substituted 
bill  of  lading  which  may  be  used  by  the  person  to 
whom  it  is  issued  in  making  a  pretended  sale  or 
pledge  of  the  property  for  which  it  stands,  and  in 
such  a  case,  although  the  carrier  has  honored  the 
second  bill  of  lading,  it  will  be  responsible  to  a 
bona  fide  holder  of  the  first  bill  for  the  goods.10 

[$281]  0,  Special  Contracts  for  Transportation 
— 1.  In  General.  No  special  contract  is  necessary, 
and  the  delivery  of  the  goods  to  the  carrier  and 
their  acceptance  by  it  for  transportation  give 
rise  to  duties  which  are  determined  by  principles 
of  law  without  any  express  agreement,11  and  while 
limitations  of  liability  may  be  agreed  on,"  and  stipu- 
lations inserted  in  a  bill  of  lading  or  shipping  re- 
ceipt may  be  binding  on  the  parties  as  a  contract,19 
yet  the  mere  receipt  of  the  goods,  marked  with  their 
destination,  is  sufficient  to  give  rise  to  contractual 
obligations,  without  regard  to  the  issuance  of  bill 
of  lading1*  or  a  shipping  receipt.15  If,  however, 
there  is  a  special  contract  between  the  shipper  and 
the  carrier,  the  terms  of  such  contract,  so  far  as  it 
is  valid,  will  determine  the  rights  and  liabilities  of 
the  parties,18  unless  fraudulently  procured  by  the 
oarrier.17  But  such  special  contract  being  phrased 
in  its  own  language  is  to  be .  construed  strictly 
against  the  carrier.18  The  fact  that  the  shipper 
executed  the  contract  hurriedly  or  without  due 
care,1'  or  that  he  did  not  read  the  contract  if  it  is 
in  writing,  or  that  he  did  not  fully  comprehend  its 
terms,  is  immaterial;  he  is  none  the  less  bound  by 
its  terms.20  Moreover,  the  contract  may  be  in 
parol;  a  bill  of  lading  is  not  the  only  evidence  of 
the  terms  of  a  special  contract.31     If,  however,  a 


557.  26  L.  ed.  892,  because  of  the  dif- 
ference in  the  wording  of  the  stat- 
utes, construed) ;  Henderson  v.  Louis- 
ville, etc,  R.  Co.,  116  La.  .1047,  41  S 
252,  114  AmSR  682  (holding-,  how- 
ever, that  the  statute  does  not  make 
a  false  bill  of  lading  negotiable  even 
in  the  hands  of  an  innocent  pur- 
chaser); Tiedeman  v.  Knox,  63  Md. 
$12;  Boyd  v.  Mercer  County  Bank, 
174  Mo.  A.  431,  160  SW  687.  See 
Roland  M.  Baker  Co.  v.  Brown,  214 
Mass.  196,  100  NE  1026  (holding  that, 
under  the  Uniform  Bills  of  Lading 
Act,  making  bills  of  lading  nego- 
tiable, an  owner  of  goods  who  had 
bills  made  out  In  triplicate  and  In- 
dorsed one  of  them,  "Deliver  to  M," 
and  consigned  and  gave  it  to  M, 
thereby  rendered  it  negotiable;  and 
that  the  bona  fide  purchaser  from  M, 
for  value,  took  absolute  title  to  the 
goods,  regardless  of  the  purpose  of 
the  indorsement  to  M  or  of  M's  fraud, 
although  the  rule  was  different  at 
common  law). 
fa]     Who  la  not  a  purchaser  for 


-Where  the  pure: 


purchaa 

chaser  o 


of  corn 


for  cash  did  not  pay  the  shipper  but 
transferred  the  bill  of  lading,  with 
draft  on  a  third  party  attached,  to  a 
hank  which,  on  the  buyer's  lnsol- 
Tency,  canceled  its  credit  for  the 
draft,  stopped  payment  thereof,  and 
sold  the  corn,  the  bank  was  not  a 
purchaser  for  value  within  Rev.  St. 
(1909)  |I  11,956.  11,967,  making  bills 
of  lading  negotiable,  and  was  liable 
to  the  original  shipper  of  the  corn 
for  Its  value.  Boyd  v.  Mercer 
County  Bank,  174  Mo.  A.  481,  160  SW 
587. 

3.  Southern  R.  Co.  v.  North.  State 
Cotton  Co...  107  Miss.  71,  64  S  965: 
8t  Louis,  etc.,  R.  Co.  v.  Woodruff 
Mills,  105  Miss.  214,  62  S  171  [apply- 
ing Adams  Express  Co.  v.  Croninger, 
226  U.  S.  491,  33  SCt  148,  67  L.  ed. 
314,  44  LRANS   257  and  note]. 

4.  Richmond,  etc,  R.  Co.  v. 
Shorao.  90  Ga.  496,  16  SE  220;  Mid- 
land Nat.  Bank  v.  Missouri  Pac.  R. 
Co..  132  Mo.  4»2,  33  SW  621,  63  Am 
SR  506. 

[a]    The   explanation  of  the   cus- 
tom of  issuing  Dills  of  lading  in  trlp- 
[10OJ.-14] 


llcate  is  said  to  be  that  one  is  to  be 
sent     to     the     consignee     with     the 

foods,  another  by  mall  or  some  other 
orm  of  conveyance,  and  the  third  Is 
to  be  retained  by  the  shipper;  or,  one 
may  be  retained  by  the  shipper,  one 
by  the  master  of  the  vessel  by  which 
the  goods  are  shipped,  and  the  third 
sent  to  the  consignee.  Abbott  Shlpp. 
217. 

B.  Skllllng  v.  Bollman,  73  Mo.  666, 
39  AmR  637  [aft  8  Mo.  A.  781:  Cald- 
well v.  Ball,  1  T.  R.  206,  99  Reprint 
1053. 

6.  Missouri  Pac.  R.  Co.  v.  Helden- 
helnrer,  82  Tex.  196,  17  SW  608,  27 
AmSR  861.  Compare  Castanola  v. 
Missouri  Pac.  R.  Co..  24  Fed.  267. 

T.  Pomeroy  v.  Will,  6  Oh.  Dec. 
(Reprint)  84,  2  AmLRec  1. 

8.  Wichita  Sav.  Bank  v.  Atchison, 
etc.,  R.  Co.,  20  Kan.  619. 

9.  Costello  v.  Seven  Hundred  and 
Thirty-Four  Thousand  and  Seven 
Hundred  Laths,  44  Fed.  105;  Ontario 
Bank  v.  Hanlon,  28  Hun   (N.  T.)  283. 

10.  The  Protection,  102  Fed.  616, 
42  CCA  489;  Walters  v.  Western,  etc., 
R.  Co.,  66  Fed.  369;  Garden  Grove 
Bank  v.  Humeston,  etc.,  R.  Co.,  87 
Iowa  526,  26  NW  '761'  Hieskell  v. 
Farmers',  etc.,  Nat.  Bank,  89  Pa.  156, 
33  AmR  745. 

[a]  Season  for  role. — It  Is  per- 
fectly manifest  that,  if  a  carrier 
may  Issue  a  single  bill  of  lading 
without  requiring  the  return  of  the 
first,  no  reliance  can  be  placed  on 
any  such  Instruction  by  those  deal- 
ing with  the  consignor  with  refer- 
ence to  the  property,  and  the  same 
consequence  would  ensue  if  he 
should  be  permitted,  without  the 
surrender  of  a  bill  of  lading,  to  ship 
the  property  to  anyone  other  than 
that  named  In  the  instrument.  Gar- 
den Grove  Bank  v.  Humeston,  67 
Iowa  626,  26  NW  761. 

[b]  A.  new  MU  properly  Issued 
(1)  will  be  valid  as  against  one  who 
seeks  to  seize  the  property  as  be- 
longing to  the  consignor.  Suther- 
land v.  Peoria  Second  Nat.  Bank,  78 
Ky.  250.  (2)  A  bill  of  lading  duly 
issued  will  be  effectual  as  against 
any  prior  agreement  for  the  transfer 


of  title  by  the  delivery  to  the  car- 
.rler  without  the  issuance  of  a  bill 
of  lading.  Western,  etc,  R.  Co.  v. 
Ohio  Valley  Banking,  etc.,  Co.,  107 
Ga.  612,  33  SE  821. 
11.    See  supra  f  251.  ,. 

19.    See  supra  II  168-249. 

13.  See  supra  I   252. 

14.  See  supra  5  251. 

15.  Gulliver  v.  Adams  Express 
Co.,  88  111.  603;  Smith  v.  Atlantic 
Coast  Line  R.  Co.,  163  N.  C.  143.  79 
SE  433. 

16.  Michigan  Cent.  R.  Co.  v.  Hale, 
6  Mich.  243;  Baum  v.  Long  Island  R. 
Co.,   58   Misc.   34,   108   NTS   1113. 

17.  Addoms  v.  Weir,  56  Misc.  487, 
108  rWS  146  (where  it  was  said  that, 
in  the  absence  of  fraud  or  imposi- 
tion, the  rights  of  a  carrier  and  a 
shipper  are  to  be  controlled  by  what- 
ever written  contract  was  entered 
into  at  the  time  the  property  was  re- 
ceived for  transportation);  Galves- 
ton, etc.,  R.  Co.  v.  Sparks,  (Tex.  Civ. 
A.)  162  SW  943. 

18.  Ross  v.  Maine  Cent.  R.  Co., 
114  Me.  287,  96  A  223.  See  also  supra 
I   234. 

IB.  Chicago,  etc,  R.  Co.  v.  Craig, 
(Okl.)   157  P  87. 

90.  McFadden  v.  Missouri  Pac  R. 
Co..  92  Mo.  343.  4  SW  689,  1  AmSR 
721;  Spelman  v.  Delano,  187  Mo.  A. 
119,  172  SW  1163;  Simmer  v.  New 
York  Cent.,  etc.,  R.  Co.,  137  N.  Y. 
460,  33  NE  642;  Kirkland  v.  Dins- 
more.  62  N.  Y.  171,  20  AmR  475;  Penn 
v.  Buffalo,  etc,  R.  Co.,  49  N.  Y.  204, 
10  AmR  366;  Ames  v.  Fargo,  114 
App.  Dlv.  666,  99-NYS  994;  Chicago, 
etc.,  R.  Co.  v.  Craig,  (Okl.)  157  P  87. 
And  see  supra  $  262. 

[a]  Signing  without  reading  con- 
tract.— A  shipper  who  signs  a  con- 
tract limiting  the  carriers  liability, 
after  seeing  that  the  goods  were 
properly  described  therein,  but  with- 
out reading  the  entire  contract,  is 
bound  thereby  in  the  absence  of 
fraud.  Davis  v.  Northern  Pac.  R. 
Co.,  77  Wash.  261.  137  P  464.  And 
see  generally  Contracts  [9  Cyc  888]. 

91.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Patrick,  144  Fed.  632,  76  CCA  434 
(where   it  was   said  that  a  contract 
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written  contract  has  been  entered  into,  the  general 
rule  is  well  settled  that  it  is  conclusive  as  to  the 
matters  covered  thereby,  and  it  is  not  open  to  either 
of  the  parties  to  say  that  there  was  a  prior'  oral 
agreement  inconsistent  with  the  provisions  of  the 
writing.22  All  prior  negotiations  and  agreements 
are  superseded  by  the  formal  written  agreement; 
and  by  it  and  it  alone,  in  the  absence  of  mistake  or 
fraud,  the  duties  and  liabilities  of  the  parties  must 
be  regulated.23  However,  it  is  equally  well  settled  that 
the  bill  of  lading  or  other  written  contract  will  not 
supersede  a  prior  oral  agreement,  if  the  written  con- 
tract is  not  entered  into  until  the  goods  have  al- 


ready been  accepted  for  transportation  under  the 
parol  agreement.  Thus  a  prior  executory  and  yet 
unbroken  parol  agreement  is  merged  in  a  subsequent 
bill  of  lading  containing  the  contract  agreed  on.** 
But  a  parol  contract  which  has  already  been  broken 
by  the  carrier  will  not  be  merged  in  a  subsequent 
written  contract  with  reference  to  the  shipment  of 
the  same  property,  so  as  to  defeat  a  recovery  for 
breach  of  the  parol  contract,26  unless  the  shipper 
agrees  for  a  sufficient  consideration  to  waive  it;" 
such  ah  agreement  if  based  on  a  sufficient  consid- 
eration will  be  valid,  and  the  written  contract  will 
supersede' the  prior  oral  contract.28 


orally  made  In  the  absence  of  fraud 
or  mistake  is  obligatory  on  both  the 
shipper  and  the  carrier  as  a  written 
one). 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Norris,  167  Ala.  311,  62  S  891; 
McNeill  v.  Atlantic  Coast  Line  R. 
Co.,   161   Ala.   319,   49   S   797. 

Ind. — Pittsburg,  etc.,  R.  Co.  v. 
Hall,  (A.)  90  NE  498  [reh  den  (A.) 
91  NE  743]. 

La. — Roberts  v.  Riley,  15  La.  Ann. 
103,  77  AmD  183;  Dunn  v.  Branner, 
13  La.  Ann.  452. 

Tex. — Texas,  etc.,  R.  Co.  v.  Nichol- 
son.  61   Tex.    491. 

[a]  Effect  of  Cm-mack  amend- 
ment.— As  the  Carmack  amendrrent 
did  not  deprive  shippers  of  remedies 
under  the  existing  laws,  a  shipper  of 
live  stock  may,  where  the  written 
contract  was  not  binding,  recover 
under  an  oral  contract.  Panhandle, 
etc.,  R.  Co.  v.  Jones,  (Tex.  Civ.  A.) 
182  SW  1. 

22.  U.  S. — The  Caledonia,  43  Fed. 
681  [aff  157  U.  S.  124,  15  SCt  637,  39 
L.  ed.  644]. 

Ala. — Smith  v.  Southern  Express 
Co.,  104  Ala.  387,  16  S  62;  Louisville, 
etc.,  R.  Co.  v.  Williams,  (A.)  56  S 
865. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Jones,  93  Ark.  637,  125  SW  1025,  137 
AmSR    99. 

111. — Kltza  v.  Oregon  Short  Line  R 
Co..  169  111.  A.  609,  610   [cit  Cyc]. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  343,  4  SW  689.  1  AmSR 
721;  Spelman  v.  Delano,  187  Mo.  A. 
119,  172  SW  1163;  Russell  v.  Quincy, 
etc.,  R.  Co.,  177  Mo.  A.  186,  164  SW 
164;  Wyrick  v.  Missouri,  etc..  R.  Co., 
74  Mo.  A.  406;  Leonard  v.  Chicago, 
etc.,  R.  Co.,  64  Mo.  A.  293;  Turner  v. 
St.  Louis,  etc.,  R.  Co.,  20  Mo.  A. 
632. 

Nebr. — Whltnaek  v.  Chicago!  etc., 
R.  Co..  82  Nebr.  464,  468,  118  NW  67, 
130  AmSR  692.  19  LRANS  1011  [cit 
Cyc]  (where  it  was  said:  "The  rule 
of  law  Is  general  that,  where  a  writ- 
ten contract  has  been  made  between 
the  parties,  it  cannot  be  altered  or 
contradicted  by  parol,  and  that  all 
oral  negotiations  .  .  .  are  merged 
therein,  and  the  rule  Is  applicable  to 
bills  of  lading"). 

N.  T. — Long  v.  New  York  Cent.  R. 
Co..  60  N.  T.  76;  Bostwick  v.  Balti- 
more, etc.,  R.  Co.,  65  Barb.  137  [rev 
on  other  grounds  45  N.  Y.  712]. 

Tex. — Kansas  City,  etc.,  R.  Co.  v. 
Adams.  (Civ.  A,)  182  SW  365. 

"There  cannot  be  an  oral  contract 
and  a  written  contract  subsisting  be- 
tween the  parties  where,  subsequent 
to  the  conversation  or  negotiations, 
the  contract  is  embodied  In  writing. 
This  is  the  ordinary  rule,  and  it  ap- 
plies In  cases  of  shippers  and  car- 
riers as  well  as  between  other  par- 
ties." Kitxa  v.  Oregon  Short  Line  R. 
Co.,  168  111.  A.  609,  610.  See  also 
Contracts  [9  Cyc  280];  Evidence 
[17  Cyc  7131. 

[a]  Whether  the  shipment  was  on 
a   bill   of   lading'    or   under   a   prior 

?arol  contract  with  reference  to 
uture  shipments  may  be  a  question 
of  fact.  St.  Louis  Southwestern  R. 
Co.  v.  Elgin  Condensed  Milk  Co.,  74 
111.  A.  619  [aft  175  111.  557,  51  NE  911, 
67     AmSR     238];     Swift     v.     Pacific 


Mall   SS.   Co.,   106   N.   Y.   206.  12   NE 
583. 

23.  Long  v.  New  York  Cent.  R. 
Co.,  50  N.  Y.  76.  And  see  cases  cited 
in  the  preceding  note. 

24.  U.  S.— Michigan  Cent,  R.  Co. 
v.. Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  297;  Farmer's  L,  &  T. 
•Co.  v.  Northern  Pac.  R.  Co.,  120  Fed. 

873,  57  CCA  633  [aff  195  U.  S.  489,  25 
SCt  84.  49   L.   ed.   269]. 

111. — Merchants'  Despatch  Transp. 
Co.  v.  Furthmann.  149  111.  66,  36  NE 
624,  41  AmSR  265;  Wabash  R.  Co.  v. 
Lannum,  71  111.  A.  84. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Craycraft.  12  Ind.  A.  203,  39  NE 
623. 

Iowa. — Stoner  v.  Chicago,  etc.,  R. 
Co..  109  Iowa  651,  80  NW  569. 

Kan. — Missouri  Pac.  R.  Co.  v.  Bee- 
son,  30  Kan.   298.   2  P  496. 

Mich. — Rudell  v.  Ogdensburg  Tran- 
sit Co..  117  Mich.  668,  76  NW  380,-44 
LRA  416. 

N.  Y. — Lowensteln  v.  Lombard,  164 
N.  Y.  824,  68  NE  44;  Park  v.  Preston, 
108  N.  Y.  434,  15  NE  705;  Swift  v. 
Pacific  Mall  SS.  Co.,  106  N.  Y.  206,  12 
NE  583;  Olllaume  v.  General  Transp. 
Co.,  100  N.  Y.  491,  3  NE  489;  Bost- 
wick v.  Baltimore,  etc.,  R.  Co.,  45  N. 
Y.  712;  PompllJ  v.  Manhattan  Deliv- 
ery Co.,  84  NYS  230;  Schiff  v.  New 
York  Cent.,  etc.,  R.  Co.,  62  HowPr 
91. 

Oh. — Gaines  v.  Union  Transp.,  etc, 
Co..  28  Oh.  St.  418. 

Tex. — Panhandle,  etc,  R.  Co.  v. 
Jones,  (Civ.  A.)  182  SW  1;  San  An- 
tonio, etc..  R.  Co.  v.  Bracht,  (Civ.  A.) 
172  SW  1116;  St.  Louis,  etc..  R.  Co. 
v.  Gilliam,  (Civ.  A.)  166  SW  706; 
Galveston,  etc.,  R.  Co.  <v.  Sparks, 
(Civ.  A.)  162  SW  943;  Gulf.  etc..  R. 
Co.  v.  Funk.  42  Tex.  Ctv.  A.  490,  92 
SW  1082;  Gulf,  etc..  R.  Co.  v.  Mo- 
Cord,  (Civ.  A.)  81  SW  1082. 

And  see  supra  f  223. 

[a]  Where  there  was  a  parol  con- 
tract for  shipment,  and  at  the  time 
of  shipment  a  receipt  was  given,  not 
purporting  to  contain  the  terms  of 
the  contract  of  shipment,  it  was  held 
that  the  agreement  was  not  super- 
seded. McCotter  v.  Hooker,  8  N7  Y. 
497. 

28.  Meriwether  v.  Quincy,  etc.,  R. 
Co..  128  Mo.  A.  647,  107  SW  434.  And 
see  infra  note  26. 

[a]  Unbrsaohsd  oral  contract  to 
furnish  ears. — Where  a  verbal  agree- 
ment is  made  between  a  shipper  and 
a  carrier  to  furnish  stock  cars  at  a 
certain  time  and  to  deliver  the  stock 
Immediately,  and  a  bill  of  lading  is 
executed  while  the  oral  contract  Is 
unbreached  and  still  executory,  re- 
citing that  the  carrier  does  not  agree 
to  deliver  the  stock  at  destination  at 
any  specified  time,  the  verbal  agree- 
ment Is  merged  in  the  bill  of  lading. 
Meriwether  v.  Quincy  etc.,  R.  Co., 
128  Mo.  A.  647,  107  SW  434. 
'  96.  Pittsburgh,  etc.,  R.  Co.  v. 
Racer,  10  Ind.  A.  603,  87  NE  280, 
38  NE  186;  Harrison  v.  Missouri  Pac. 
R.  Co..  74  Mo.  364.  41  AmR  318;  Mc- 
Absher  v.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  344,  12  SE  892;  Gulf.  etc..  R.  Co. 
v.  Batte  (Tex.  Civ.  A.)  107  SW  632 
(holding  further  that  the  mere  fact 
that  a  shipper  knew,  when  the  verbal 
contract  for  a  shipment  was  entered 


Into,  that  he  would  be  required  to 
execute  a  written  contract  was  not 
sufficient  to  constitute  a  waiver  of 
the  rights  that  accrued  under  the 
verbal  contract). 

"If  a  prior  verbal  agreement  ha* 
reached  completion  and  is  broken  by 
one  party  to  the  other's  loss,  It  can- 
not be  held,  in  reason,  that  a  con- 
tract in  writing  made  later,  about 
the  same  transaction,  Is  intended  to 
operate  as  a  release  of  damages  for 
the  breach  of  the  first  agreement." 
Meriwether  v.  Quincy,  etc..  R.  Co., 
128  Mo.  A.  647,  664,  107  SW  4S4. 

[a]  Zf  a  railroad  company,  hav- 
ing received  and  loaded  goods  for 
shipment,  thereupon  refuses  to  trams- 
port  them  unless  the  shipper  will 
accept  a  bill  of  lading-  embodying 
stipulations  not  contemplated  when 
the  goods  were  delivered,  such  bill 
of  lading  will  not  be  binding  on  the 
shipper.  It  trust  be  looked  on  as 
having '  been  executed  without  con- 
sideration, and  practically  by  duress. 
Southern  Pac.  Co.  v.  Anderson,  (Tex. 
Civ.  A.)  63  SW  1023;  Texas,  etc.,  R. 
Co.  v.  Avery,  19  Tex.  Civ.  A.  235,  46 
SW  897;  Missouri,  etc.,  R.  Co.  v. 
Withers,  16  Tex.  Civ.  A.  606,  40  SW 
1073;  Missouri,  etc.,  R.  Co.  v.  Carter, 
9  Tex.  Civ.  A.  677.  29  SW  666. 

[b]  Breach  of  contract  to  furnish 
oar»«— (1)  If  a  verbal  agreement  is 
made  between  a  shipper  and  a  car- 
rier to  furnish  cars  at  a  designated 
time,  and  this  agreement  Is  breached 
by  the  carrier,  the  shipper  does  not, 
by  subsequently  sending  his  goods 
forward  in  a  car  furnished  by  the 
carrier  and  by  taking  a  bill  of  lading, 

§reclude  himself  from  recovering 
amages  for  the  breach.  His  redress 
for  the  breach  remains,  unless  he 
agrees  for  a  sufficient  consideration 
to  waive  It.  Pittsburgh,  etc.,  R.  Co. 
v.  Racer,  10  Ind.  A.  608,  37  NE  280, 
38  NE  186;  Harrison  v.  Missouri  Pac. 
R.  Co.,  74  Mo.  364,  41  AmR  318; 
Meriwether  v.  Quincy.  etc,  R.  Co.. 
128  Mo.  A.  647,  107  SW  434;  Hoover 
v.  St.  Louis,  etc.,  R.  Co.,  113  Mo.  A. 
688,  88  SW  769;  Gann  v.  Chicago 
Great  Western  R.  Co.,  72  Mo.  A.  34; 
Miller  v.  Chicago,  etc.,  R.  Co.,  62  Mo. 
A.  252;  McAbsher  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  344.  12  SE  892; 
Gulf,  etc..  R.  Co.  v.  Funk.  42  Tex.  Civ. 
A.  490,  92  SW  1032;  Gulf,  etc.,  R.  Co. 
v.  House.  40  Tex.  Civ.  A.  105.  88  SW 
1110;  Gulf,  etc..  R.  Co.  v.  Combes. 
(Tex.  Civ.  A.)  80  SW  1045;  Missouri, 
etc,  R  Co",  v.  Withers,  16  Tex.  Civ. 
A.  506,  40  SW  1073.  (2)  Because  the 
carrier  falls  to  carry  out  the  con- 
tract to  furnish  cars,  the  shipper  is 
not  driven  to  the  choice  of  either 
abandoning  the  shipment  of  his  goods 
or  surrendering  his  right  to  dam- 
ages for  failure  of  the  carrier  to 
furnish  the  cars  at  the  time  named. 
Pittsburgh,  etc.,  R.  Co.  y.  Racer.  10 
Ind.  A.  503,  87  NE  280.  38  NE 
186. 

27.  St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  353.  101  SW  760,  118 
AmSR  76,  12  AnnCas  126;  San  An- 
tonio, etc.,  R.  Co.  v.  Timon.  (Tex. 
Civ.  A.)  110  SW  82  [aff  114  SW  792]. 
And  Bee  cases  supra  note  26. 

28.  Helm  v.  Missouri  Pac.  R  Co.. 
98  Mo.  A.  419,  72  SW  148. 


-For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  name  title,  page  and  note  number. 
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[$282]  2.  Contract  Personal  to  Shipper.  Special 
agreements  by  the  shipper  are  personal  to  him,  and 
third  persons  have  no  right  to  avail  themselves  of 
the  terms  thereof.29 

[i  283]  3.  Limitations  on  Bight  to  Make  Special 
Contracts.  A  carrier  cannot  enter  into  a  contract 
which  will  disable  it  from  performing  its  duties  to 
the  public30 

[,  284]  4.  Custom  as  Affecting  Contract.*1  A 
custom  or  usage  known  to  the  shipper,  as  to  the 
manner  or  method  of  transportation,  will  be  bind- 
ing on  the  parties  as  a  part  of  the  contract  of  ship- 
ment, when  not  contrary  to  its  terms."  It  is  settled 
law  that  the  duties  of  common  carriers  may  arise 
out  of  usage  as  well  as  from  statutory  enactments, 
and  that  when  once  established  the  obligation  of 
such  carriers  to  perform  them  is  as  binding  in  the 
one  case  as  in  the  other.31  The  rule  is  otherwise, 
however,  when  the  shipper  had  no  knowledge  of  the 
custom  and  could  not  have  known  of  it  by  ordinary 
care.*4  And  in  no  event  will  evidence  of  a  custom 
either  local  or  general  be  admitted  to  contradict  the 
express  or  implied  terms  of  the  contract  of  ship- 
ment." 

[4  285]  6.  Excuses  for  Nonperformance."  The 
common  law  allows  the  carrier  certain  excuses  for 
delay  in  transportation,"  or  for  failure  to  deliver,31 
and  the  like,  but  by  special  agreement  the  carrier 
may  obligate  itself  specifically  with  reference  to 


8*.  East  Tennessee,  etc.,  R.  Co. 
v.  Montgomery,  44  Oa.  278;  Wabash 
R.  Co.  v.  Wright,  75  111.  A.  24$, 

[a]  Whin  an  arrangement  waa 
aude  between  a  railroad  company 
and  a  oommlttee  of  a  peach  growers' 
aoBveatloa  to  run  a  special  train 
during  the  peach  season,  It  was  held 
that  this  was  not  such  a  contract  as 
could  be  taken  advantage  of  by  a 
peach  grower  by  way  of  recovery  of 
damages  for  refusal  of  the  company 
to  receive  and  transport  by  such 
special  train.  Reed  v.  Philadelphia, 
etc.,  R.  Co.,  8  Del.  176. 

30.  Burlington,  etc.,  R.  Co.  v. 
Northwestern  Fuel  Co.,  tl  Fed.  652; 
Chouteau  v.  Union  R.,  etc.,  Co.,  22 
Ho.  A.  288.     See  also  supra  It  54,  59. 

[a]  Jfeverthelesa  there  nay  be 
special  contrasts  which  are  valid, 
notwithstanding  the  general  obliga- 
tion of  the  carrier  to  serve  the  public 
without  discrimination.  Bald  Eagle 
Valley  R.  Co.  v.  Nlttany  Valley  TR. 
Co.,  171  Pa.  284,  33  A  239,  50  AmSR 
807,  29  LRA  423;  Thompson  v.  San 
Antonio,  etc.,  R.  Co.,  11  Tex.  Civ.  A. 
145,  32  SW  427. 

31.  Custom  and  usage  see  gen- 
erally Customs  and  Usages  [12  Cyc 
1028]. 

39,  Northern  Pac.  R  Co.  v.  Kemp- 
ton.  138  Fed.  992,  995,  71  CCA  248 
felt  Cyc] ;  Mllroy  v.  Chicago,  etc.,  R. 
Co.,  »8  Iowa  188,  67  NW  276;  Shelton 
r.  Merchants'  Dispatch  Transp.  Co., 
(»  N.  T.  258. 

fa]  Applications  of  rule* — (1) 
Where  a  shipping  contract,  permit- 
ting the  shipper  to  accoirpany  his 
stock  and  to  return  without  extra 
charge,  does  not  specify  the  route  by 
which  he  shall  return,  a  general 
usage  of  the  carrier  to  allow  a  re- 
turn by  either  of  two  routes  will.  If 
known  to  the  shipper  when  the  con- 
tract la  made,  be  presumed  a  part 
thereof.  Mllroy  v.  Chicago,  etc,  R. 
Co.,  98  Iowa  188,  67  NW  276.  (2) 
Under  a  custom  that  a  carrier  shall 
not  open  or  close  the  ventilators  of 
a  car,  nor  change  them  from  the  posi- 
tion In  which  placed  by  the  shipper, 
unless  so  notified,  the  carrier  may 
assume,  on  failure  to  give  notice, 
that  the  shipper  does  not  desire  the 
ventilators  changed,  and  is  not  lia- 
ble for  failure  so  to  do.  Schwartz  v. 
Erie  R.  Co.,  106  SW  1188,  32  KyL 
177.  15  LRANS  801.  See  also  Dens- 
more  Commn.  Co.  v.  Duluth.  etc.,  R. 
Co.,  ltl  Wis.  563,  77  NW  904.  I 


33.  State  v.  Atlantic  Coast  Line 
R.  Co.,  62  Fla.  646,  41  S  705.  12  LRA 
NS  606;  State  v.  Atlantic  Coast  Line 
R.  Co..' 51  Fla.  648,  41  S  628;  Norfolk, 
etc,  R.  Co.  v.  Com.,  103  Va.  289,  49 
SB  39. 

[a]  Xn  other  words,  whenever  a 
duty  has  been  imposed  either  by 
usage  or  by  statute  the  courts  may 
be  called  on  to  give  it  effect  Mem- 
phis, etc..  R.  Co.  v.  Southern  Express 
Co.,  117  U.  S.  1.  6  SCt  642,  29  L.  ed. 
791. 

34w  Southern  R.  Co.  v.  Williams, 
139  Oa.  357,  77  SE  153. 

S5.  Cappel  v.  Weir,  45  Misc.  419, 
90  NTS  394. 

86.     And  see  Infra  I  292. 

37.  See  infra     {  410-419. 

38.  See  supra  {  132  et  seq. 

39.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Frye-Bruhn  Co.,  184  Fed.  16,  106  CCA 
217. 

Oa. — Georgia  Northern  R.  Co.  v. 
Snellgrove.  16  Ga.  A.  344,  86  SE  790. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Burrows,  33  Mich.  6. 

Minn. — Cowley  v.  Davidson,  13 
Minn.   92. 

Mo. — Harrison  v.  Missouri  Pac  R. 
Co..  74  Mo.  364,  41  AmR  318;  Collier 
v.  Swlnney,  16  Mo.  484;  Shelby  v. 
Missouri  Pac.  R.  Co.,  77  Mo.  A.  205; 
Miller  v.  Chicago,  etc.,  R.  Co.,  62  Mo. 
A.  252;  Myres  v.  Diamond  Joe  Line, 
58  Mo.  A.  199;  White  v.  Missouri  Pac. 
R.  Co.,  19  Mo.  A.  400. 

N.  Y. — Spann  v.  Erie  Boatman's 
Transp.  Co.,  11  Misc.  680,  33  NTS 
566. 

S.  C. — Porcher  v.  Northeastern  R. 
Co..  48  S.  C.  L.  181. 

Tex. — Gulf,  etc,  R.  Co.  v.  Hume, 
87  Tex.  211,  27  SW  110:  Gulf,  etc.,  R. 
Co.  v.  Hodge,  10  Tex.  Civ.  A.  643,  80 
SW  829.  Con- pare  Ft  Worth,  etc.. 
R.  Co.  v.  Morgan,  (Civ.  A.)  179  SW 
901  (holding  that,  to  the  extent  that 
delay  In  transporting  a  shipment  of 
cattle  was  caused  by  the  inability  of 
the  carrier's  train  to  cross  a  burned 
bridge  which  had  burned  without  fault 
on  the  carrier's  part.  It  was  not  lia- 
ble, and  that  It  was  error  to  charge 
that,  If  there  was  an  agreement  to 
ship  the  cattle  on  a  particular  day, 
the  burning  of  the  bridge,  although 
unavoidable,  would  be  no  defense  for 
any  damage  resulting  from  the  fail- 
ure to  comply  with  the  contract). 

[a]  Act  of  Ood  does  not  excuse  a 
carrier  from  doing  a  thing  which  it 
has  expressly  contracted  to  do.    Ayl- 


the  time  of  delivery,  the  furnishing  of  cars,  and 
like  matters,  and  if  it  does  so  it  waives  its  com- 
mon-law defenses  and  is  bound  as  any  other  con- 
tracting party.  In  such  case  impossibility  of  per- 
formance will  not  be  an  excuse  for  a  failure  to 
carry  out  the  terms  of  its  agreement.39  As  other- 
wise expressed,  "when  a  party  agrees  to  perform  a 
certain  stipulation  by  a  given  date,  without  excep- 
tion ors  qualification,  he  must  answer  in  damages 
for  failure  to  perform,  notwithstanding  performance 
was  out  of  his  power. ' '  *°  And  the  liability  being 
a  contractual  one,  the  question  of  negligence  on  the 
part  of  the  carrier  is  immaterial.  A  fortiori, 
where  a  contract  of  carriage  contained  an  absolute 
and  unconditional  stipulation  requiring  the  carrier 
to  re-ice  the  cars  at  every  icing  station,  the  carrier 
could  not  excuse  noncompliance  therewith  because 
its  employees  in  charge  did  not  consider  re-icing 
necessary.*3 

[4  286]  6.  Modiflcation  of  Contract.  Where  a 
definite  contract  of  shipment  has  been  made  be- 
tween the  consignee  or  the  owner  and  -  the  carrier, 
this  binds  both  parties  as  between  themselves,  and 
it  cannot  be  varied  by  any  subsequent  arrangement 
or  agreement  made  with  the  carrier  by  the  con- 
signor or  any  other  person  acting  in  the  shipment, 
unless,  of  course,  such  person  has  authority  from 
the  consignee  to  alter  the  original  contract.43  To 
hold  otherwise  would  be  to  say  that  one  party  to 

ward  v.  Smith,  2  F.  Cas.  No.  688.  2 
Lowell  192;  Hodgdon  v.  New  Tork, 
etc.,  R  Co.,  46  Conn.  277,  S3  AmR  21; 
Vivlon  v.  Chicago,  etc.,  R.  Co.,  171 
Mo.  A.  352,  167  SW  971;  Wbittemore 
v.  Sills.  76  Mo.  A.  248;  Shubrlck  v. 
Salmond,  3  Burr.  1637,  97  Reprint 
1022;  Barret  v.  Dutton,  4  Campb.  333; 
Parker  v.  Wlnlow,  7  E.  &  B.  942,  96 
ECL  942.  119  Reprint  1497. 

[b]  Icing  oars— (1)  Why  a  car 
was  not  re-Iced  may  not  be  shown  in 
an  action  for  breach  of  a  carrier's 
contract  to  re-ice  a  car  of  tomatoes 
at  certain  points  on  the  route.    Penn- 

SK-lvar.la  R.  Co.  v.  Orem  Fruit,  etc., 
o..  Ill  Md.  356,  73  A  571.  (2)  Where 
a  carrier  failed  to  ice  the  car  fur- 
nished for  the  shipment  of  plaintiff's 
peaches  aa  It  agreed  to  do,  the  fact 
that  plaintiff  loaded  them  into  the 
un-lced  car  did  not  defeat  his  right 
to  recover  damages  for  the  breach 
of  contract.  St.  Louis,  etc.,  R.  Co.  v. 
Tilby,  117  Ark.  163,  174  SW  1167. 

40.  Meriwether  v.  Qulncy,  etc.,  R. 
Co.,  128  Mo.  A.  647.  664,  107  SW  434. 

41.  Grimes  v.  Lake  Erie,  etc.,  R. 
Co.,  142  111.  A.  532;  Texas  R.  Co.  v. 
Moore,   (Tex.  Civ.  A.)   119  SW  697. 

[a]  Thus  where  plaintiff  brought 
his  cattle  to  the  station  relying  on 
notice  from  the  carrier  that  they 
could  be  shipped  at  once,  and,  with- 
out plaintiff's  fault,  they  were  de- 
tained In  pens  without  food  or  water 
waiting  the  arrival  of  cars,  the  car- 
rier is  liable  for  the  resulting  dam- 
ages to  the  cattle,  whether  or  not  it 
was  negligent  in  notifying  plaintiff 
to  bring  his  cattle  from  the  pasture 
at  a  time  when  It  did  not  have  cars 
In  which  to  ship  them.  Texas,  etc., 
R.  Co.  v.  Moore,  (Tex.  Civ.  A.)  119 
SW  697. 

48.  Missouri,  etc.,  R.  Co.  v.  Texas 
Packing  Co.,  (Tex.  Civ.  A.)  167  SW 
837 
.43.  Ohio,  etc.,  R.  Co.  v.  Hamlln.42 
111.  A.  441;  Perkins  v.  American  Ex- 
press Co.,  199  Mass.  5C1,  85  NE  895; 
Waldron  v.  Fargo,  170  N.  T.  130,  62 
NE  1077:  Jennings  v.  Grand  Trunk 
R.  Co.,  127  N.  T.  438,  28  NE  394.  See 
Hayes  v.  Campbell,  63  Cal.  143  (hold- 
ing an  owner  not  bound  by  a  contract 
of  shipment  made  by  commission 
merchants  as  agents  In  excess  of 
their  authority,  when  the  carrier  had 
notice  that  they  were  acting  as 
agents);  Russell  v.  Erie  R.  Co.,  70 
N.  J.  L.  808.  59  A  160,  67  LRA  433, 
1  AnnCas  672   (holding  that  a  cart- 
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a  contract  might  relieve  himself  from  its  obliga- 
tions without  the  consent  or  the  knowledge  of  the 
other  merely  by  making  an  inconsistent  agreement 
with  a  third  party.** 

[$  287]  7.  Particular  Contracts  Considered — 
a.  To  Transport  to  Point  beyond  Line.  It  will  be 
shown  hereafter  that  the  weight  of  authority  is  to 
the  effect  that  the  liability  of  the  first  carrier,  in 
the  absence  of  any  contract,  usage,  or  statute  to 
the  contrary,  terminates  if  it  transports  the  goods 
to  the  end  of  its  line  for  carriage  and  delivers  them 
to  a  connecting  carrier,  to  be  taken  to  their  des- 
tination.*9 Nevertheless  it  is  well  settled  that  the 
carrier  has  power  to  contract  for  delivery  of  goods 
accepted  for  shipment  to  a  point  beyond  its  own 
line,  and  that  under  such  contract  it  will  be  liable 
for  loss  or  injury  to  the  goods  occurring  after  the 
goods  have  passed  into  the  hands  of  a  connect- 
ing carrier.*8 

[$  288]  b.  Mode  of  Shipment.  If  the  contract 
gives  the  carrier  an  option  as  to  the  mode  of  trans- 
portation, or  the  route  to  be  chosen,  such  option 
must  be  exercised  with  a  view  to  the  interest  of 
the  shipper,  and  it  is  a  breach  of  the  contract  to 
exercise  it  to  his  disadvantage.*' 

[$  289]     c    Giving  Shipper  Option  to  Ship  at 


Specified  Bate.  Contracts  are  sometimes  made  by 
which  the  shipper  is  given  the  option  to  ship  at* 
specified  rate,  either  without  limit,  or  up  to  a  cer- 
tain quantity,  or  not  less  than  a  certain  quantity, 
and  if  the  shipper  avails  himself  of  this  option 
the  carrier  is  bound  by  the  agreement.*8  But  if 
the  offer  is  at  a  certain  rate,  with  the  understand- 
ing that  the  shipper  shall  stipulate  in  acceptance 
of  the  offer  the  amount  of  goods  to  be  transported, 
the  mere  shipment  in  response  to  the  offer  does  not 
give  rise  to  a  contract,  as  there  is  no  consideration 
for  giving  the  shipper  an  option  to  ship  any  quan- 
tity he  pleases.*8  The  shipper  may  bind  himself  in 
consideration  of  a  fixed  rate  to  ship  via  a  particular 
carrier  all  or  a  specified  proportion  of  the  goods 
whieh  the  shipper  shall  ship  during  a  given  period 
from  a  particular  place.50 

[4  290]  cL  To  Furnish  Can  at  Specified  Times 
and  Places — (1)  In  General  The  carrier  may 
make  a  binding  contract  to  furnish  cars  at  specified 
times  and  places,  and  will  be  liable  for  all  damages 
to'  the  shipper  caused  by  failure  or  delay  in  carry- 
ing out  such  contract,61  and  the  contract  may  be 
by  parol  as  well  as  in  writing,"  and  for  interstate 
as  well  as  intra-state  shipments.**  Contracts  of 
this  character  are  not  invalid  as  contrary  to  public 


man  taking  goods  to  the  station  has 
no  Implied  authority  to  modify  a 
written  shipping  order  by  stipulating 
for  a  limitation  of  the  carrier's  lia- 
bility). 

44.  Perkins  v.  American  Express 
Co..  199  Mass.  661,  85  NE  895. 

46.  See  Infra  i  839. 

48.     See  Infra  i  843  et  seq. 
Bui*  la  passenger  oases  see  Infra 
IS  843.  1259  et  seq. 

47.  Stewart  v.  Comer,  100  Qa.  754, 
28  SB  461,  62  AmSR  363;  Blitz  v. 
Union  Steamboat  Co.,  51  Mich.  558. 
17  NW  66;  Houston,  etc.,  R.  Co.  v. 
Houx,  15  Tex.  Civ.  A.  502,  40  SW  327. 
See  also  supra  f  86. 

[a]  Bala  applied-— Although  by  the 
bill  of  lading  the  carrier  Is  entitled 
to  choose  the  route,  it  cannot  select 
a  route  so  obstructed  that  delivery 
cannot  be  made  over  it,  where  an- 
other practical  route  is  open.  Hous- 
ton, etc.,  R.  Co.  v.  Houx,  15  Tex.  Civ. 
A.  502,  40  SW  327. 

[b]  Wktn  the  shipper  received  on 
request  an  ail-rail  rata,  but  after- 
ward shipped  without  specifying  that 
the  goods  were  to  be  carried  all-rail, 
the  previous  request  did  not  show 
that  the  shipment  was  made  on  that 
condition.  Hostetter  v.  Baltimore, 
etc..  R.  Co..  8  Pa.  Cas.  499,  11  A  609. 

Tc]  If  there  Is  nothing  In  the  bill 
of   lading   requiring  that   the   trans- 

Sortation  be  by  one  route  rather  than 
y  another,  such  an  obligation  cannot 
be  established  by  proof  of  a  previous 
conversation  on  the  subject.  White 
v.  Van  Kirk,  25  Barb.  (N.  Y.)  16. 

[d]  Zf  the  carrier  adopts  a  mode  of 
transportation  which  Involves  the 
payment  of  a  higher  rata  of  freight 
rather  than  a  lower,  it  may  show  that 
it  asked  for  and  obtained  direction 
from  the  shipper  or  consignee  to  em- 
ploy the  more  expensive  mode;  or 
that,  because  of  its  inability  to  pro- 
cure the  means  of  shipment  by  the 
cheaper  method,  it  was  reasonably 
necessary,  in  view  of  the  exigencies 
of  the  particular  case,  and  in  order 
to  complete  the  contract  of  carriage, 
to  resort  to  the  other  and  more  ex- 
pensive mode;  or  It  may  show  other 
facts  and  circumstances  which  would 
justify  it  in  exercising  its  option  In 
a  manner  disadvantageous  to  the 
shipper  or  consignee.  Stewart  v. 
Comer,  100  Oa.  754,  28  SE  461,  62 
AmSR  363. 

48.  Cleveland,  etc.,  R.  Co.  v. 
.Closser.  126  Ind.  348,  26  NE  169.  22 
AmSR  693,  9  LRA  754;  Harvey  v. 
Connecticut,  etc..  R.  Co.,  124  Mass. 
421.  26  AmR  673;  White  v.  Toneray, 


9  Leigh  (36  Va.)  347;  Bigelow  v.  Chi- 
cago, etc.,  R.  Co.,  104  Wis.  109,  80 
NW  95. 

[a]  Question  for  Jury,— A  traveling 
freight  agent  solicited  shippers  of 
live  stock  to  send  the  same  over  his 
road,  and  represented  that  the  stock 
would  be  transshipped  at  an  inter- 
mediate point  and  forwarded  without 
delay.  The  stock  was  forwarded  ac- 
cordingly, without  any  notice  until 
the  time  of  the  shipment,  and  the 
carrier  notified  of  such  fact.  It  was 
held,  in  an  action  to  recover  damages 
for  failure  to  receive  and  forward 
the  stock  without  delay,  that  it  was 
for  the  Jury  to  determine  whether  It 
was  intended  that  the  proposition 
might  be  accepted  by  shipping  the 
stock,  without  any  other  notice  than 
the  shipment  itself  and  the  notifica- 
tion at  the  time.  Baker  v.  Chicago 
Great  Western  R.  Co.,  91  Minn.  118, 
97  NW  650. 

49.  Chicago,  etc.,  R.  Co.  v.  Dane, 
43  N.  Y.  240. 

60.  Perkins  v.  Ophlr  Silver  Mln. 
Co.,  35  Cal.  11. 

SI.  TJ.  S. — Wheeling,  etc.,  R.  Co. 
v.  Carpenter,  218  Fed.  273;  Oregon  R., 
etc.,  Co.  v.  Dumas,  181  Fed.  781,  785, 
104  CCA  641  [cit  Cyc] :  Missouri  Pac. 
R.  Co.  v.  Texas,  etc.,  R.  Co.,  31  Fed. 
864 

Ala. — Central  of  Georgia  R.  Co.  v. 
Saglma  Lumber  Co.,  170  Ala.  627,  64 
S  205,  AnnCasl912D  965:  Baxley  v. 
Tallassee,  etc.,  R.  Co.,  128  Ala.  183, 
29  S  461. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Tilby.  117  Ark.  163,  174  SW  1167; 
Cumbie  v.  St.  Louis,  etc.,  R.  Co.,  105 
Ark.  406,  151  SW  237:  Midland  Valley 
R.  Co.  v.  Hoffman  Coal  Co.,  91  Ark. 
180.  120  SW  380. 

Ga. — Chattanooga  Southern  R.  Co. 
v.  Thompson,  133  Ga.  127,  66  SE  286; 
Georgia  Coast,  etc..  R.  Co.  v.  Dur- 
rence,  6  Ga.  A.  615,  66  SE  583. 

111. — Baltimore,  etc.,  R.  Co.  v. 
Ttson,  116  111.  A.  48;  Cleveland,  etc., 
R.  Co.  v.  Wilson,  99  111.  A.  367. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Racer,  6  Ind.  A.  ^09,  31  NE  853. 

Iowa. — Wood  v.  Chicago,  etc.,  R. 
Co.,  68  Iowa  491,  27  NW  473,  56  AmR 
861. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  .74  Mo.  364,  41  AmR  318;  Hoff- 
man Heading,  etc.,  Co.  v.  St.  Louis, 
etc.,  R.  Co..  119  Mo.  A.  496,  94  SW 
597. 

N.  T. — Clark  v.  Ulster,  etc.,  R.  Co., 
189  N.  Y.  93,  81  NE  766,  121  AmSR 
848,  13  LRANS  164  and  note,  12  Ann 
Cas  883  and  .note. 


N.  C. — Outland  v.  Seaboard  Air 
Line  R.  Co.,  134  N.  C.  350,  46  SE  735: 
Hamilton  v.  Western  North  Carolina 
R.  Co.,  96  N.  C.  398,  3  SE  164. 

S.  C. — Mathls  v.  Southern  R.  Co.. 
66  S.  C.  271,  43  SE  684,  61  LRA  824. 

Tenn. — N.,  C,  etc.,  R.  Co.  v.  Pound- 
ers, 4  Tenn.  Civ.  A.  372. 

Tex. — Missouri,  etc..  R.  Co.  v.  Gol- 
son,  (Civ.  A.)  138  SW  456;  Southern 
Kansas  R.  Co.  v.  Morris.  (Civ.  A.)  99 
SW  433  [aff  100  Tex.  611.  102  SW 
396,  123  AmSR  834];  Sulf,  etc.,  R. 
Co.  v.  House,  40  Tex.  Civ.  A.  105,  88 
SW  1110;  International,  etc..  R.  Co.  v. 
True,  23  Tex.  Civ.  A.  523,  67  SW  977; 
Missouri,  etc.,  R.  Co.  v.  Woods,  (Civ. 
A.)  31  SW  237;  International,  etc..  R. 
Co.  v.  Young,  (Civ.  A.)  28  SW  819; 
Gulf,  etc.,  R.  Co.  v.  Martin,  (Civ.  A) 
28  SW  576;  Gulf,  etc.,  R.  Co.  v.  Hume, 
6  Tex.  Civ.  A  663,  24  SW  916;  Inter- 
national, etc.,  R.  Co.  v.  Wright,  2 
Tex.'  Civ.  A.  198,  21  SW  66. 

Utah. — Nichols  v.  Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768. 

"The  binding  character  of  such  an 
agreement  is  recognized  by  the  text 
writers  and  by  the  courts  wherever 
the  question  appears  to  have  arisen." 
Clark  v.  Ulster,  etc.,  R.  Co.,  189  N. 
Y.  93,  99.  81  NE  766.  121  AmSR  848, 
13  LRANS  164,  12  AnnCas  883. 

[a]  Oa  Una  of  oonneettnr  carrier.— 
It  is  competent  for  a  railroad  com- 
pany to  bind  itself  by  contract  to 
furnish  cars  at  a  place  not  on  its  own 
line,  but  on  the  line  of  a  connecting 
carrier.  Missouri,  etc.,  R.  Co.  v. 
Kyser,  38  Tex.  Civ.  A.  355.  87  SW  389. 

88.  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence,  6  Ga.  A.  615,  65  SE  583: 
Pope  v.  Wisconsin  Cent.  R.  Co..  11! 
Minn.  112,  127  NW  436  (holding  that 
L.  [1907]  c  23  [Rev.  L.  Suppl.  (1909) 
ii  2023-1  to  2023-13],  known  as  the 
"Reciprocal  Demurrage  Law,"  has  no 
application  to  voluntary  contracts  be- 
tween carriers  and  shippers,  and 
therefore  an  agreement  of  a  carrier 
to  furnish  cars  at  a  specified  time 
need  not  be  in  writing,  as  required 
by  such  act);  Texas,  etc.,  R.  Co.  v. 
Nicholson,  61  Tex.  491;  Missouri  Pac. 
R.  Co.  v.  Harmonson,  (Tex.  Civ.  A.) 
18  SW  539;  Missouri,  etc..  R.  Co.  v. 
Graves,  (Tex.  A.)  16  SW  102  (last 
three  cases  holding  that,  although  by 
statute  a  penalty  is  Imposed  on  a 
railroad  company  for  failure  to  fur- 
nish cars  on  demand  in  writing,  an 
action  will  lie  for  breach  of  an  oral 
contract  to  furnish  cars).  See  also 
supra  J  281. 

63.  Missouri,  etc..  R.  Co.  v.  Golson, 
(Tex.     Civ.     A.)     183     SW     468.     458 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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policy  and  discriminatory,"  and  are  not  prohibited 
by  the  Carmack  amendment."  The  contract  must 
be  express,  for  otherwise  the  proposing  shipper 
has  no  action,  save  on  a  breach  of  the  carrier's 
general  common-law  duty  to  furnish  oars  within  a 
reasonable  time.08 

[J  291]  (2)  Requisites  and  Sufficiency  of  Con- 
tract and'  Sufficiency  of  Performance.  The  rules 
applicable  to  contracts  generally,  making  considera- 
tion and  mutuality  essential  to  their  validity," 
apply  to  contracts  of  the  character  under  consid- 


(where  it  was  said  that,  as  tbe  suit 
was  nbt  to  recover  a  penalty  pro- 
vided by  statute  for  failure  to  fur- 
nish cars,  but  was  based  entirely  on 
a  contract  by  the  carrier  to  furnish 
the  same  and  Its  noncompliance 
therewith,  "there  Is  no  force  In  ap- 
pellants' further  contention  that 
plaintiff  was  not  entitled  to  recover 
because  such  shipment  was  beyond 
the  limits  of  the  state"). 

64.  Oregon  R.,  etc.,  Co.  v.  Dumas, 
181  Fed.  781,  104  CCA  641  (where  it 
was  said  that  a  court  should  declare 
a  contract  void  as  against  public 
policy  only  when  the  case  is  clear 
and  free  from  doubt,  and  the  injury 
to  the  public  Is  substantial  and  not 
theoretical    nor   problematical). 

68.  Chicago,  etc.,  R.  Co.  v.  Beatty, 
42  Okl.  628.  141  P  442. 

56.  Central  of  Georgia  R.  Co.  v. 
Sagima  Lumber  Co.,  170  Ala.  627,  54 
S  205,  AnnCasl912D  965;  Lake  Shore 
etc.,  R.  Co.  v.  Anderson,  39  Ind.  A. 
112.  79  NE  381;  Texas,  etc.,  R.  Co.  v. 
Arnett,  40  Tex.  Civ.  A.  76,  88  SW  448. 

67.  See.  Contracts  [9  Cyc  309  et 
sea.  327  et  seq], 

68.  See  cases  infra  this  note. 

[al  Kutuallty  ana  consideration. — 

(1)  Plaintiff's  complaint  alleged  an 
agreement  whereby  defendant  was  to 
equip  a  sidetrack  to  be  laid  to  plain- 
tiff's orchard,  and  furnish  sufficient 
refrigerating  cars  to  handle  plain- 
tiff's apple  crop,  estimated  at  about 
fifty  cars,  at  the  rate  of  six  or  eight 
cars  per  -week,  as  required  by  plain- 
tiff, in  consideration  of  which  plain- 
tiff agreed  to  snip  all  his  apple  crop 
over  defendant's  railroad.  It  also  al- 
leged that  defendant  failed  and  re- 
fused on  demand  to  furnish  cars  in 
accordance  with  the  contract,  and 
that,  by  reason  thereof,  plaintiff  was 
damaged,  etc.  It  was  held  that  the 
complaint  alleged  a  contract  mutual 
in  its  terms,  and  was  not  uncertain 
for  failure  to  specify  the  time  when 
the  cars  were  to  be  furnished,  it  be- 
ing presumed  that  the  parties  made 
their  contract  in  view  of  the  usual 
custom  relative  to  the  transaction, 
with  knowledge  of  the  time  when,  In 
the  ordinary  course,  the  crop  would 
be  moved.  Oregon  R.,  etc.,  Co.  v. 
Dumas,   181   Fed!  781,   104   CCA  641. 

(2)  The  contract  of  a  carrier  to  fur- 
nish a  person  with  a  certain  number 
of  cars,  at  a  certain  price  per  car,  for 
shipment  of  freight,  is  not  unilateral 
or  without  consideration,  where  it 
imposes  on  such  person  the  obliga- 
tion to  load  the  cars  and  to  have 
weekly  Inspection  and  shipments. 
Baxley  v.  Tallassee,  etc.,  R.  Co.,  128 
Ala.  183,  29  S  451.  (3)  Where  the 
shipper  has  begun  to  act  on  the  faith 
of  the  contract  and  has  hauled  some 
of  his  goods  to  the  depot  before  the 
refusal  of  the  company,  there  is  no 
want  of  mutuality  or  consideration, 
and  the  shipper  may  have  an  action 
for  the  breach  of  the  agreement 
without  making  any  further  tender 
of  his  goods.  Louisville,  eta,  R.  Co. 
v.  Flanagan,  113  Ind.  488,  14  NE  370, 
3  AmSR  674.  (4)  In  an  action  for 
breach  of  contract  to  carry  iron  from 
New  York  to  Chicago,  the  contract 
relied  on  consisted  of  a  letter  from 
defendant  to  plaintiff,  in  which  the 
company  proposed  to  receive  and  to 
transport  a  certain  quantity  of  rail- 
road iron  to  the  place-  mentioned,  at 
a  itlpulated  price.  This  proposition 
was  accepted  by  plaintiff.  The  com- 
pany afterward-refused  to  carry  the 
iron,  and  it  was- held  that  inasmuch 


as  plaintiff  had  not  bound  himself  to 
furnish  the  iron  for  transportation, 
the  contract  was  without  any  con- 
sideration and  invalid  for  want  of 
mutuality.  Chicago,  etc.,  R.  Co.  v. 
Dane,  48  N.  T.  240.  (6)  An  agree- 
ment to  pay  freight  on  goods  which 
the  carrier  knows  are  ready  for  ship- 
ment Is  a  sufficient  consideration  to 
support  a  special  contract  to  furnish 
cars  In  which  to  transport  such 
goods.  Outland  v.  Seaboard  Air  Line 
R.  Co.,  134  N.  C.  350,  46  SE  785. 

60.     See  cases  infra  this  note. 

[alTaota  held  to  show  oontnefe— 
(1)  Where  a  shipper  applies  to  the 
local  freight  agent  of  a  railroad  com- 
pany, to  get  the  rates  of  freight  on 
a  proposed  shipment  of  a  certain 
amount  of  grain  to  a  given  point, 
and  the  agent,  acting  by  authority, 
gives  him  the  rate,  and  he  agrees  to 
ship  at  that  rate  and  then  goes  to  the 
master  of  trains  of  the  company  and 
makes  an  arrangement  with  him  for 
the  requisite  number  of  cars  per 
week  for  the  purpose  of  making  such 
shipment,  this  amounts  to  a  special 
contract  on  the  part  of  the  company 
to  make  the  shipment  at  the  rates 
named  by  the  freight  agent,  and  to 
furnish  the  cars  in  the  manner 
agreed  on  by  the  shipper  and  the 
master  of  trains.  Toledo,  etc,  R.  Co. 
v.  Roberts,  71  111.  540.  (2)  Where  a 
railroad  company's  agent  promised  a 
shipper  to  order  cars  for  cattle  for 
a  certain  day  and  did  not  suggest 
that  the  cars  might  not  be  obtained, 
the  company  was  estopped  to  deny 
that  there  was  a  contract  to  furnish 
the  cars  on  the  day  named.  St.  Louis, 
etc.,  R.  Co.  v.  Walker,  37  Okl.  784, 
133  P  185  jaff  reh  41  Okl.  382.  138  P 
144].  (3)  Where  a  shipper  constantly 
gave  orders  for  cars,  and  the  carrier 
promised  to  supply  them,  there  was 
a  contract  between  the  shipper  and 
the  carrier,  and  the  shipper  could  sue 
for  the  carrier's  failure  to  furnish 
cars.  Dobbins  v.  Syracuse,  etc.,  R. 
Co.,  157  App.  Dlv.  80,  141  NTS  637 
[aff  215  N.  Y.  674  mem,  109  NE  79J. 
(4)  That  a  live  stock  shipper's  agent 
told  a  carrier's  agent  that  cattle 
would  be  ready  for  shipment  on  a 
specified  day  and  asked  him  to  have 
cars  on  hand  at  that  time,  and  the 
agent  replied  "All  right,"  shows  a 
contract  to  furnish  cars  at  the  time 
specified.  San  Antonio,  etc.,  R.  Co.  v. 
Tlmon,  102  Tex.  822.  114  SW  792  [aff 
(Civ.  A.)  110  SW  82).  (5)  For  other 
cases  where  the  facts  were  held  to 
show  -a  contract  to  furnish  cars  see 
Baker  v.  Kansas  City,  etc.,  R.  Co.,  91 
Mo.  152,  3  SW  486;  Outland  v.  Sea- 
board Air  Line  R.  Co.,  134  N.  C.  360', 
46  SE  785;  San  Antonio,  etc.,  R.  Co. 
v.  Tlmon,  45  Tex.  Civ.  A.  47,  99  SW 
418. 

[b]  raots  held  insufficient  to  allow 
oontractj— (1)  Evidence  that  a  rail- 
road's agent,  when  requested  on  Oc- 
tober 30th  to  furnish  cars,  accepted 
the  order,  and  said  that  he  would 
have  the  cars  ready  by  November  1, 
If  possible,  but  did  not  promise  defi- 
nitely so  to  do,  was  Insufficient  to 
establish  a  contract  to  furnish  the 
cars  on  November  1.  Texas,  etc., 
R.  Co.  v.  Arnett,  40  Tex.  Civ.  A.  76, 
88  SW  448.  (2)  In  an  action  against 
a  carrier  for  damages  arising  from 
Its  alleged  breach  of  a  contract  to 
furnish  cars  for  the  shipment  of 
plaintiff's  cattle,  evidence  that  plain- 
tiff asked  the  carrier's  agent  if  he 
could  furnish  at  once  thirteen  cars  to 


eration.58  Whether  or  not  a  contract  to  furnish 
cars  at  a  particular  time  and  place  exists,68  •  and 
whether  or  not  there  has  been  a  sufficient  compli- 
ance therewith,80  must  be  determined  by  the  facts 
of  each  particular  case  and  by  the  application  of 
the  ordinary  rules  governing  the  interpretation  of 
contracts. 

[$  292]  (3)  Excuses  for  Failure  to  Furnish 
Oars.  Where  a  carrier  enters  into  a  special  con- 
tract to  furnish  cars  at  specified  times  and  places, 
its  liability  is  absolute  and  impossibility  of  per- 

ship  cattle,  that  he  replied  that  he 
could  not,  but  could  furnish  them  on 
September  7  following,  etc..  and  that 
he  did  not  remember  promising  plain- 
tiff cars  on  any  particular  day  be- 
cause he  did  not  know  when  he  could 
get  them,  did  not  show  a  meeting  of 
minds,  and  was  insufficient  to  estab- 
lish a  contract.  Pecos,  etc.,  R.  Co.  v. 
Francis,  (Tex.  Civ.  A.)  138  SW  797. 
(3)  In  an  action  against  a  carrier  for 
failure  to  furnish  cars  at  the  time 
agreed  on  for  a  shipment,  it  appeared 
that  plaintiff  called  up,  the  station 
agent  by  telephone,  but  was  told  that 
the  station  agent  was  not  there;  that 
plaintiff  gave  his  order  for  cars  to 
the  one  who  answered,  who  stated 
that  It  would  be  all  right;  but  it  ap- 
peared that  he  had  no  authority,  and 
that  plaintiff  had  no  reason  to  think 
that  he  had.  These  facts  were  held 
not  to  show  any  contract  to  furnish 
cars.  Gulf,  etc.,  R.  Co.  v.  Fromme, 
(Tex.  Civ.  A.)  86  SW  661.    (4)  Where 


a  railroad  depot  agent  verbally  told 
a  shipper  who  desired  a  poultry  car 
on  a  stated  day,  "that  he  thought  he 
could  get  the  car,  and  would  do  the 
best  he  could  towards  getting  it.  but 
would  not  make  any  absolute  promise 
to  get  the  car,"  and  the  car  was  not 
furnished  at  the  date  asked  by  the 
shipper,  it  was  held  that  the  contract 
Imposed  on  the  carrier  no  absolute 
liability  to  furnish  a  car,  and  that  as 
the  shipper's  action  was  based  on 
contract,  there  could  be  no  recovery. 
St.  Louis  Southwestern  R.  Co.  v. 
Cannington,  (Tex.  Civ.  A.)  110  SW 
965.  (5)  An  application  to  a  station 
agent  for  cars  for  a  shipper's  use 
on  a  particular  day,  made  in  the  or- 
dinary way,  by  one  who  has  not  been 
accustomed  to  take  special  contracts 
to  furnish  cars  for  particular  dates, 
and  without  notice  of  intention  or 
purpose  to  bind  the  company  abso- 
lutely to  furnish  the  cars  on  the  day 
named,  and  the  promise  of  the  agent, 
in  response  to  such  application,  to 
get- the  cars,  do  not  prove  a  contract 
on  the  part  of  the  railroad  company, 
binding  It  absolutely  to  furnish  them 
on  the  day  named.  McNeer  v.  Ches- 
apeake, etc.,  R.  Co.,  (W..  Va,)  86  SE 
887. 

00.     See  cases  Infra  this  note. 

[a]  ■  Performance  by  oaxrler.— (1) 
Where  the  contract  was  to  furnish 
cars  on  a  particular  day  It  was  held 
that  delivery  of  the  cars,  ready  for 
loading  at  any  hour  of  that  day,  was 
a  sufficient  performance.  McGrew  v. 
Missouri  Pac.  R.  Co.,  109  Mo.  582,  19 
SW  63.  (2)  As  a  matter  of  law,  a 
railroad  company  which  contracts  to 
furnish  cars  for  transporting  timber 
does  not,  by  tendering  them  seventy- 
five  or  eighty  days  after  the  contract 
is  made,  perform  its  contract  within 
a  reasonable  time.  Outland  v.  Sea- 
board Air  Line  R.  Co.,  134  N.  C.  360, 
46  SE  736.  (3)  Although  a  particular 
kind  of  car  Is  not  mentioned  by  name, 
yet,  if  contemplated  In  the  contract, 
it  is  the  carrier's  duty  to  furnish  that 
kind.  International,  etc.,  R.  Co.  v. 
True,  23  Tex.  Civ.  A.  628,  57  SW  977. 
(4)  Where  a  railroad  company  con- 
tracted to  furnish  a  shipper  a  certain 
number  of  cars  at  a  specified  time, 
but  it  was  understood  that  suoh  order 
was  merely  an  expression  of  prefer- 
ence, and  that  the  shipper  would  ac- 
cept any  variety  of  cars  that  he  could 
get.  If  the  kind  ordered  were  not  ob- 
tainable, the  company  was  not  ab- 
solved from  the  duty  to  furnish  cars 
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forsasziee  famishes  no  excuse;*1  and  this  is  so 
whether  the  other  party  knew  of  it  or  not.82  Mat- 
ters net  excusing  the  performance  of  a  special  con- 
tract to  furnish  ears,  but  tending  only  to  excuse 
performance  of  the  general  duties  imposed  by  law, 
constitute  no  defense  to  a  breach  of  the  special 
JfontracL**  Accident,64  or  delay  resulting  from 
inevitable  necessity,  does  not  excuse  nonperform- 
ance;4' nor  does  inability  to  furnish  cars  because 
of  unusually  heavy  traffic**  In  an  action  for 
breach  of  a  carrier's  contract  to  furnish  ears  for 
the  shipment  of  stock,  the  faet  that  the  shipper 
did  not  own  or  have  the.  stock  when  the  contract 
was  made  could  not  affect  the  question  of  the  car- 
rier's liability  for  failure  to  provide  cars.67  So  it 
is  no  defense  to  an  action  for  breach  of  a  con- 
tract by  a  carrier  to  furnish  cars  that  plaintiff  in- 
tended to  dispose  of  the  goods  at  their  destination 
on  Sunday.**  So  also  it  is  no  excuse  for  nonper- 
formance that  the  cars  which  the  carrier  agreed  to 
furnish  belonged  to  another  company  which  failed 
to  furnish'  them  to  the  carrier,  or  that  it  used 
reasonable  efforts  to  procure  foreign  cars;70  and  the 
faet  that  the  shipment  is  to  be  carried  over  con- 
necting lines  will  not  exonerate  the  carrier  from  the 
consequences  of  its  breach  of  contract  at  the  point 
of  shipment.71  Nor  can  the  carrier  excuse  nonper- 
formance by  showing  that  its  line  of  road  is  under 
the  military  control  of  the  federal  government.72 
And  the  fact  that  the  delay  is  caused  by  an  act 
of  God  does  not  affect  the  carrier's  liability.71  As 
against  the  obligation  to  furnish  cars  at  a  particu- 
lar time  fixed  by  contract,  it  is  immaterial  that  the1 


time  allowed  for  furnishing  the  cars  is  not  reason- 
able for  that  purpose.74  But  damages  for  failure 
to  furnish  sufficient  ears  to  move  a  shipper's  goods 
are  not  recoverable  where  the  goods  were  never 
offered  or  delivered  at  the  place  designated  by  the 
shipping  contract.75 

[i  293]  (4)  Actions  for  Breach.70  Where  the 
orders  for  cars  for  the  shipment  of  goods  were 
given  by  plaintiff  and  were  accepted  by  the  rail- 
road company,  there  was  a  contractual  relation  be- 
tween the  parties,  entitling  plaintiff  to  maintain 
an  action  for  damages  for  failure  to  furnish  cars 
according  to  the  orders,  even  though  another  was 
jointly  interested  with  plaintiff  in  the  shipments 
to  be  made.77  But  failure  to  furnish  cars  to  a 
member  of  a  pool  furnishes  no  cause  of  aetion  un- 
der a  contract  to  furnish  cars  to  the  manager  of 
the  pool  itself,  under  a  statute  providing  that  all 
those  parties  who  are  united  in  interest  must  be 
joined  as  plaintiffs  or  defendants.78  Nor  is  he  en- 
titled to  recover  on  the  theory  of  breach  of  duty  as 
a  carrier.7"  In  an  action  for  breach  of  a  special 
contract  to  furnish  cars,  the  contract  must  be 
pleaded  either  in  h»c  verba  or  according  to  its 
legal  effect.80  Inasmuch  as  an  unprecedented  rush 
of  business  constitutes  no  defense  to  an  aetion  for 
breach  of  contract  to  furnish  cars,  an  allegation  in 
the  answer  setting  up  such  facta  is  irrelevant  and 
should  be  stricken  out.81  The  rules  applicable  gen- 
erally to  questions  of  evidence  admissible  under  the 
issues,  and  to  variance  between  pleadings  and 
proof,8*  apply  to  this  class  of  actions.*8  Tne  bur- 
den of  proof  to  show  the  making  of  a  special  con- 


at  the  required  time  by  Inability  to 
obtain  the  precise  kind  ordered. 
Nichols  v.  Oregon  Short  Line  R.  Co., 
24  Utah  83.  66  P  768,  91  AmSR  778. 

61.  Ala. — Baxley  v.  Tallassee,  etc., 
R.  Co.,  28  Ala.  183,  29  S  451  (holding 
that  a  carrier  Is  not  relieved  from 
liability  for  breach  of  Its  contract  to 
furnish  cars,  although  at  the  date  of, 
and  during  the  time  covered  by,  the 
contract  It  did  not  have  or  own  any 
cars). 

Ark. — St.  Louis,  etc..  R  Co.  v. 
Tilby.  117  Ark.  163,  174  SW  1167. 

Mo. — Miller  v.  Chicago,  etc.,  R.  Co., 
62  Mo.  A.  262. 

S.  C. — Mauldln  v.  Seaboard  Air 
Line  R  Co.,  73  S.  C.  9,  62  8E  677. 

Tex. — International,  etc.,  R.  Co.  v. 
True,  23  Tex.  Civ.  A.  623,  57  SW977. 
And  see  cases  in  following  notes. 

"The  difference  between  the  obli- 
gation to  furnish  cars  imposed  by 
law  and  that  Imposed  by  a  contract 
to  furnish  them  is  that  the  con- 
tractual obligation  is  more  onerous; 
for,  while  a  railroad  Is  not  liable  for 
nonperformance  of  its  legal  obliga- 
tions where  it  has  a  reasonable  ex- 
cuse to  furnish  cars  as  such  heavy 
and  unprecedented  traffic,  it  is  not 
relieved  from  the  obligation  to  per- 
form Its  contracts  by  unexpected 
emergencies  In  its  business."  Cumble 
v.  St.  Louis,  etc.,  R.  Co.,  106  Ark.  415, 
419,  161  SW  240.  To  same  effect 
Mauldln  v.  Seaboard  Air  Line  R.  Co.. 
,  73  S.  C.  9,  62  SE  677. 
v  S3.  Williams  v.  Armour  Car  Lines, 
23  Del.   275.  79  A  919. 

63.  Chattanooga  Southern  R.  Co. 
v.  Thompson,  133  Ga.  127,  65  SE 
286;  Qeorgla  Northern  R.  Co.  v. 
Snellgrove,  16  Ga.  A.  344,  86  SE  790. 

64.  Dallenbach  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  310;  Grimes  v.  Lake 
Erie,  etc.,  R.  Co.,  142  III.  A.  632: 
Harrison  v.  Missouri  Pac.  R.  Co..  74 
Mo.  364;  Gann  v.  Chicago,  etc.,  R. 
Co.,  72  Mo.  A.  34;  Texas,  etc.,  R.  Co. 
v.  Davis,  93  Tex.  378,  54  SW  381  [rev 
on  other  grounds  93  Tex.  378,  55  SW 
562]  (breaking  of  engine).  But  see 
Newport  News,  etc.,  R.  Co.  v.  Mercer, 
96  Ky.   475,   478,   29  SW  201,   16  KyL 


555  (where  the  court  said:  "But  it 
seems  to  us  as  a  railroad  company 
Is  not  nor  should  be  generally  held 
to  more  than  reasonable  diligence 
and  care  in  furnishing  cars  for  trans- 
portation of  freight,  the  wreck  of  a. 
train  whereby  free  movement  of  cars 
is  temporarily  prevented,  ought  to  be 
treated  as  legal  excuse  for  delay  in 
having  them  under  special  agreement 
at  a  particular  time  and  place. 
Hence,      the      following      Instruction 

Sven  In  this  case  Is  proper:  'If  the 
ry  believe  from  the  evidence  de- 
ndant  used  reasonable  diligence  to 
furnish  said  cars  at  the  time  re- 
quired, but  was  prevented  from  doing 
so  by  the  accident  to  its  train  and 
track  at  Gordon,  then  the  law  is  for 
the  defendant  and  the  jury  should  so 
ilnd' "). 

66.  Dallenbach  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  310. 

86.  U.  S. — Oregon  R.,  etc.,  Co.  v. 
Dumas.  181  Fed.  781,  104  CCA  641. 

Ark. — Cumble  v.  St.  Louis,  etc.,  R. 
Co.,  105  Ark.   416,  151   SW  240. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  864;  Holland  v.  Chicago, 
etc..  R.  Co.,  139  Mo.  A.  702,  123  SW 
987;  Meriwether  v.  Quincy.  etc.,  R. 
Co.,  128  Mo.  A.  647,  107  SW  434. 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co.,  48  N.  H.;455\  2  AmR  267. 

S.  C. — Mauldln  v.  Seaboard  Air 
Line  R.  Co..  73  S.  C.  9.  52  SE  677. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hume,  87 
Tex.  211,  27  SW  110;  Texas,  etc.,  R 
Co.  v.  Shawnee  Cotton  Oil  Co.,  55 
Tex.  Civ.  A.  183,  118  SW  776;  South- 
ern Kansas  R.  Co.  v.  Samples,  (Civ. 
A.)  109  SW  417;  Southern  Kansas  R. 
Co.  v.  Morris,  (Civ.  A.)  99  SW  433 
[aff  100  Tex.  611,  102  SW  896,  128 
AmSR  834]. 

67.  Pittsburgh,  etc.,  R  Co.  v. 
Racer,  5  Ind.  A.  209.  31  NE  863. 

68.  Waters  v.  Richmond,  etc.,  R. 
Co.,  110  N.  C.  338,  14  SE  802.  16  LRA 
834  (holding  that  the  illegal  purpose 
of  the  shipper  cannot  affect  the  car- 
rier's liability  unless  it  enters  Into 
the  consideration  of  the  contract  of 
transportation  ) . 

69.  Mathls  v.  Southern  R.  Co.,  65 


S.  C.  271,  48  SE  684.  61  LRA  824 
(where  it  was  said,  in  effect,  that  a 
railroad  company  cannot  escape  re- 
sponsibility for  ft*  failure  to  provide 
cars  by  alleging  that  the  cars  used, 
for  the  purposes  of  Its  own  trans- 
portation, were  the  property  of  an- 
other). 

TO.  Outland  v.  Seaboard  Air  Line 
R.  Co.,  134  N.  C.  850,  46  SE   735. 

71.  Texas,  etc.,  R.  Go.  v.  Scott. 
(Tex.  Civ.  A.)  86  SW  1065. 

TO.  Illinois  Cent.  R.  Co.  v.  Cobb, 
64  111.  128;  Illinois  Cent.  R.  Co.  v. 
McClellan,  64  111.  58,  6  AmR  83. 

78.  Gulf,  etc.,  R.  Co.  v.  McCorquo- 
dale,  71  Tex.  41,  9  SW  80. 

74.  Galveston,  etc.,  R  Co.  v. 
Thompson.  (Tex.  Civ.  A.)  44  SW  8. 

75.  Landry  v.  J.  M.  Burgulerei 
Co.,  138  La.  902,  70  S  876. 

76.  Aottona  based  oa  oomxaon  law 
duty  see  supra  |  71. 

77.  Fremont  Canning  Co.  v.  Pere 
Marquette  R.  Co.,  ISO  Mich.  283.  116 
NW  678. 

TO.  American  Livestock,  etc.,  Co. 
v.  Great  Northern  R.  Co.,  48  Mont 
496,  138  P  1102. 

TO.  American  Livestock,  etc.,  Co. 
v.  Great  Northern  R.  Co.,  48  Mont 
495.  138  P  1102. 

80.  Currell  v.  Hannibal,  etc.,  R. 
Co.,  97  Mo.  A  93,  71  SW  113  (hold- 
ing that  the  petition  was  fatally  de- 
fective as  pleading  at  moat  a  breach 
of  an  unpleaded  contract). 

81.  Meriwether  v.  Quincy.  etc.  R 
Co.,  128  Mo.  A.  647.  107  SW  434.  See 
also  supra  I   292. 

88.  See  Pleading  [31  Cyc  «70  et 
seal. 

83.     See  cases  infra  this  note. 

[a]  Issues,  proof  and  variance-— 
(1)  Where,  in  an  action  for  injuries 
to  cattle  by  breach  of  a  carrier's  con- 
tract to  furnish  cars  on  a  specified 
day,    the    petition    alleged    a   verbal 

?iromlse  to  accept  the  cattle  for 
ransportatlon  on  or  about  June  12. 
1904,  and  that  the  carrier  instructed 
plaintiff  to  have  the  cattle  gathered 
and  under  herd  at  that  time,  such  al- 
legation was  sufficient  to  permit  evi- 
dence  that    the   cars    were   not  fur- 


For  later  oases,  developments  and  eluuiges  in  the  law  see  cumulative  Annotations, 


e  title,  page  and  note  number. 
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tract  to  furnish  cars,*4  and  also  to  show  the  amount 
of  damages  sustained  from  a  breach,85  is  on 
plaintiff.  Whether  or  not  a  contract  existed,  by 
which  defendant  agreed  to  furnish  cars  to  plaintiff, 
is  a  question  of  fact  for  the  jury.88 

[}  294]  (5)  Damages  Recoverable.  The  dam- 
ages which  the  shipper  is  entitled  to  recover  are 
those  proximately  and  naturally  resulting  from 
the  failure  of  the  carrier  to  furnish  the  cars  in 
accordance  with  the  terms  of  the  contract,"  but 
nothing  beyond  this.88  If  increased  freight  charges 
result  from  the  failure  to  furnish  cars,  the  shipper 
is  entitled  to  recover-  the  excess  freight.88  So  the 
shipper  is  entitled  to  recover  the  difference  in  the 
market  value  of  the  goods,  if  the  market  declined 
during  the  delay,*0  depreciation  in  the  goods  them- 
selves rendering  them  less  valuable,*1  and  also  to 
recover  any  expenses  incurred  in  paying  for  pas- 
turage, and  for  the  employment  of  labor  to  look 
after  the  cattle  for  which  the  cars  were  to  be  fur- 
nished, and  in  supplying  food  for  horses  used  for 
that  purpose.*1  Likewise  special  damages  are  re- 
coverable if,  at  the  time  the  contract  is  made,  the 


carrier  has  notice  of  the  circumstances  requiring  a 
prompt  delivery  of  the  cars.88  While  it  is  the  duty 
of  the  shipper,  on  failure  of  the  carrier  to  comply 
with  its  contract  to  furnish  cars,  to  exercise  reason- 
able diligence  to  avoid  or  to  lessen  his  damages, 
the  principle  does  not  require  him  in  the  exercise 
of  ordinary  care  to  make  a  new  contract  with  the 
carrier  which  had  just  broken  an  identical  one,  and 
again  agree  to  pay  it  for  services  which  it  is  al- 
ready under  legal  obligation  to  perform.84 

[}  295]  e.  Agreement  for  Compensation  to 
Shipper  in  Case  of  Loss  or  Damage.  The  ship- 
per and  the  carrier  may  make  a  reasonable  agree- 
ment for  compensation  to  the  shipper  in  the  event 
of  loss  or  damage  to  the  goods  by  the  carrier.*8 

[$  296]  f.  Terms,  Time,  Etc.*8  Special  con- 
tracts as  to  the  rates  to  be  charged,  time  of  trans- 
portation, the  facilities  for  loading  and  unloading, 
and  like  matters  which  will  vary  the  common-law 
obligation  of  the  carrier,  may  be  made  between  the 
parties.  These  are  but  illustrations  of  the  matters 
to  which  a  special  contract  may  relate.*' 


nlahed  as  defendant  promised.  San 
Antonio,  etc.  R.  Co.  v.  Tlmon,  46  Tex. 
Civ.  A.  47,  »9  SW  418.  (2)  Where, 
In  an  action  for  injuries  to  cattle  by 
a  carrier's  delay  in  furnishing  cars, 
plaintiff  only  claimed  damages  oc- 
curring before  the  cattle  were  put 
into  the  cars,  all  testimony  referring 
to  the  treatment  of  the  cattle  along 
the  road  was  inadmissible.  San  An- 
tonio, etc.  R.  Co.  v.  Tlmon,  supra. 
(3)  Where,  In  an  action  for  breach  of 
a  carrier's  contract  to  furnish  cars 
in  which  to  ship  certain  cattle,  plain- 
tiff alleged  that  defendants'  agents 
who  acted  for  them  in  negotiating 
the  contract,  namely,  W  and  S,  were 
duly  authorized  to  make  such  con- 
tract, proof  that  plaintiff  negotiated 
the  contract  with  S  through  letters 
and  telegrams,  and  consummated  a 
verbal  contract  with  M,  'did  not  con- 
stitute a  fatal  variance.  Pecos  River 
R.  Co.  v.  Latham,  40  Tex.  Civ.  A.  78, 
88  SW  392. 

84.  Texas,  etc..  R.  Co.  v.  Ray,  87 
Tex.  Civ.  A.  622,  84  SW  691. 

85.  Texas,  etc,  R  Co.  v.  Weems, 
(Tex.  C4v.  A.)  166  SW  1194. 

[a]  Bvldaaoe  on  question  of  dam- 
ages*—In  an  action  against  a  carrier 
for  damages  for  failure  to  furnish 
ears  for  shipments  of  peaches,  thus 
necessitating  the  canning  of  the 
peaches  to  save  them,  although  they 
had  become  soft,  evidence  of  the 
difference  of  the  yield  of  the  over- 
ripe peaches  for  canning  purposes 
and  the  yield  of  normal  peaches  the 
year  before  was  admissible  to  show 
damages,  not  being  remote  or  specu- 
lative. Fremont  Canning  Co,  v.  Pere 
Marquette  R.  Co.,  180  Mich.  283,  146 
NW  678. 

[b]  Bumolsncy  of  evidence. — In  an 
action  against  a  railroad  company 
for  breach  of  contract  to  furnish 
refrigerator  cars  In  which  to  ship 
peaches,  as  a  result  of  which  they 
fell  off  the  trees  and  decayed  during 
the  period  of  delay  in  furnishing 
cars,  where,  although  there  was  evi- 
dence that  the  peaches  were  worth  a 
certain  price,  less  the  cost  of  the 
crates  and  of  picking,  packing,  and 
delivering  at  the  cars,  there  was  no 
evidence  as  to  the  cost  of  the  crates, 
picking,  etc.  there  was  no  basis  for 
the  court's  finding  as  to  the  amount 
of  damages.  Texas,  etc.,  R  Co.  v. 
Weems.   (Tex.  Civ.  A.)   166  SW  1194. 

86.  Pope  v.  Wisconsin  Cent.  R. 
Co..  112  Minn.  112,  127  NW  436; 
Hastings  v.  New  York,  etc.,  R  Co., 
«  NTS   836. 

8T.  M.  C,  etc,  R.  Co.  v.  Pounders, 
4  Tenn.  Civ.  A.  372. 

88.  Williams  v.  Armour  Car  Lines, 
13  Del.  278.  79  A  919;  Louisville,  etc., 
R  Co.  v.  Queen  City  Coal  Co.,  13 
KyL  832;  Outland  v.  Seaboard  Air 
Line  R  Co..  184  N.  C.  360,  46  SB  736 


(instruction  held  not  erroneous  on 
the  facts);  San  Antonio,  etc.,  R.  Co. 
v.  Broad-Davis  Cattle  Co.,  (Tex.  Civ. 
A.)  140  SW  614;  Texas,  etc..  R  Co. 
v.  Scott,   (Tex.  Civ.  A.)   86  SW  1066. 

89.  Pecos  River  R.  Co.  v.  Latham, 
40  Tex.  Civ.  A.   78.  88  SW  392. 

SO.  Newport  News.  etc.  Co.  v. 
Mercer,  96  Ky.  476,  29  SW  301,  16 
KyL,  666;  N.  C.,  etc.,  R.  Co.  v.  Pound- 
ers, 4  Tenn.  Civ.  A.  372;  San  Antonio, 
etc.,  R  Co.  v.  Tlmon,  46  Tex.  Civ. 
A.  47.  99  8W  418. 

[a]  Damages  for  failure  to  fur- 
nish cattle  oars  are  to  be  measured 
by  the  difference  between  the  prices 
which  would  have  been  obtained  at 
the  point  of  destination,  if  the  cars 
had  been  furnished  as  contracted,  and 
the  prices  that  were  obtained  at  the 
time  of  the  arrival  of  the  delayed 
car.  N.  C,  etc/,  R  Co.  v.  Pounders, 
4  Tenn.  Civ.  A.  872. 

81.  Newport  News,  etc.,  R  Co.  v. 
Mercer,  96  Ky.  476,  29  SW  801,  16 
KyL  666  (shrinkage  in  weight  of  cat- 
tle); N.  C,  etc.,  ft.  Co.  v.  Pounders, 
4  Tenn.  Civ.  A.  872  (shrinkage  in 
weight  of  cattle);  San  Antonio,  etc., 
R.  Co.  v.  Timon,  46  Tex.  Civ.  A.  47, 
99  SW  418  (shrinkage  In  weight  of 
cattle). 

98.  Newport  News,  etc..  R.  Co.  v. 
Mercer.  96  Ky.  475,  29  SW  301,  16 
KyL  656;  Southern  Kansas  R.  Co.  v. 
Samples,  (Tex.  Civ.  A.)  109  SW  417 
(where  it  was  said  that  damages  of 
this  character  are  not  special  dam- 
ages requiring  notice,  on  the  part  of 
the  carrier,  or  special  circumstances, 
In  order  to  authorize  a  recovery 
therefor). 

93.     See  cases  infra  this  note. 

(a]  Xllnstratlons. — (1)  Where  de- 
fendant carrier,  at  the  time  when  it 
contracted  to  furnish  plaintiff  cars 
for  shipment  of  timber,  had  notice 
of  the  existence  of  a  contract  to 
purchase  the  timber  from  plaintiff, 
or  knew  that  such  contract  was  in 
contemplation,  and  before  default  in 
supplying  the  cars,  had  notice  that 
It  nad  been  made,  and  that  the  tim- 
ber was  to  be  delivered.  In  perform- 
ance of  plaintiff's  contract  of  sale, 
the  treasure  of  damages  for  failure 
to  furnish  the  cars  Is  the  profit 
which,  but  for  such  failure,  plaintiff 
would  have  made  out  of  his  contract. 
Baxley  v.  Tallassee,  etc.,  R.  Co.,  128 
Ala.  183.  29  S  461.  (2)  A  carrier 
contracted  to  furnish  cars  to  the 
operator  of  a  coal  mine,  opened  at 
the  instigation  of  the  carrier,  and 
bound  the  operator  not  to  contract 
with  another  line  for  the  shipment 
of  its  coal.  The  carrier  knew  that 
fixed  charges  had  to  be  met  at  the 
mine,  whether  It  was  ran  or  was  Idle, 
and  knew  that  the  only  practical  way 
to  mine  was  to  load  the  coal  into 
railroad   cars,   and   that   it   was   not 


?  radical  to  store  coal.  The  carrier 
atled  to  furnish  cars,  and  it  was 
held  that  the  operator  might  recover, 
as  damages,  the  net  profits  of  operat- 
ing the  mine.  Midland  Valley  R.  Co. 
v.  Hoffman  Coal  Co.,  91  Ark.  180,  120 
SW  880. 

■peolal  damages  see  generally 
Damages  [13  Cyc  11. 

94V.  Pecos  River  ft.  Co.  v.  Latham, 
40  Tex.  Civ.  A.  78,  88  SW  392. 

Bole  of  avoidable  consequences  see 
generally  Damages   [18  Cyc  71]. 

98.  Trakas  v.  Southern  R.  Co.,  (S. 
C.)  86  SB  492.  And  see  generally 
supra  15   211-222. 

98.  And  see  also  infra  |  404  et 
sea. 

97.  Toledo,  etc..  R.  Co.  v.  Roberts, 
71  111.  640;  Pittsburgh,  etc.,  R.  Co. 
v.  Hall,  46  Ind.  A.  219,  90  NB  498, 
601,  91  NB  743  (where  the  court  said: 
"The  parties  may  make  any  agree- 
ment they  please  as  to  the  time, 
glace,  and  rranner  of  delivery"); 
:urtls  v.  Buffalo,  etc.,  R  Co.,  24  N. 
Y.  269;  New  York  Cent.,  etc,  R.  Co. 
v.  Standard  Oil  Co.,  20  Hun  (N.  Y.) 
89  [aff  87  N.  Y.  486]. 

[a]  Construction  of  contractu  at 
to  tune  of  delivery. — (l)  When  the 
carrier  delivers  live  stock  at  market 
on  the  day  agreed  on,  but  at  such  an 
hour  and  In  such  a  condition  as  to 
make  it  necessary  to  carry  them  over 
to  the  following  day's  market  in 
order  to  get  the  best  results,  such 
delivery  Is  not  a  compliance  with  its 
contract,  and  It  is  liable  for  any  re- 
sulting damages.  Texas  Midland  R. 
Co.  v.  Fogleman,  (Tex.  Civ.  A.)  172 
SW  658;  Texas  Midland  R.  Co.  v. 
Becker,  (Tex.  Civ.  A.)  171  SW  1024; 
St.  Louis,  etc..  R.  Co.  v.  White,  (Tex. 
Civ.  A.)  160  SW  1128;  St.  Louis,  etc., 
R.  Co.  v.  Wells.  (Tex.  Civ.  A.)  168 
SW  669.  (2)  Where  a  carrier  con- 
tracted to  transport  and  to  deliver 
cattle  in  time  for  a  particular 
market,  it  was  bound  to  make  the 
delivery  In  time,  so  that  the  cattle 
might  be  fed  and  watered,  according 
to  custom,  before  being  placed  on 
the  market;  and  hence,  where  there 
was  no  time  for  this  before  the 
market  closed,  after  the  delivery  at 
destination  on  the  day  the  cattle  were 
to  be  sold,  the  carrier  was  liable  for 
a  loss  due  to  a  decline  In  the  market 
on  the  succeeding  day.  St.  Louis, 
etc.,  R.  Co.  v.  White,  supra. 

[b]  Statements  as  to  time  will 
not  constitute  an  express  contract  un- 
less made  and  acted  on  as  such.  In» 
tematlonal.  etc.,  R.  Co.  v.  Wentworth, 
87  Tex.  811.  28  SW  277. 

tc]  Bates.— (1)  One  sustaining 
loss  by  a  carrier's  refusal  to  trans- 
port freight  at  stipulated  rates  may 
recover  the  loss  sustained  on  con- 
tracts made  on  the  faith  of  such 
rates.    Louisville,  etc,  R.  Co.  v.  Hig- 
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[$  297]  A.  In  General.  In  determining  whether 
a  contract  made  for  the  carrier  by  an  agent  is  bind- 
ing, the  principles  of  agency  are-  applicable,  and 
the  general  rule  is  well  settled  that,  if  the  con- 
tract is  within  the  general  scope  of  authority  of 
the  agent,  the  carrier  will  be  bound  thereby,  al- 
though the  agent  has  acted  beyond  his  instruc- 
tions in  the  particular  case.89  This  is  in  accordance 
with  the  well  settled  principle  that  the  powers  of 
the  agent  are  prima ,  facie  coextensive  with  the  busi- 
ness intrusted  to  his  care  and  will  not  be  narrowed 
by  limitations  not  communicated  to  the  persons 
with  whom  he  deals.1  Applying  this  principle  it 
is  very  generally  held  that,  where  a  railroad  com- 
pany places  an  agent  in  charge  of  its  business  at  a 
station,  and  empowers  him  to  contract  for  the  ship- 
ment of  freight,  it  holds  him  out  to  the  public  as 
having  authority  to  contract  with  reference  to  all 

don.  149  Ky.  321,  148  SW  26.  (2) 
Where  a  rate  was  quoted,  but  before 
shipment  was  made,  the  shipper  was 
notified  that  an  error  had  been  made 
and  that  the  rate  was  repudiated, 
and  he  then  accepted  a  bill  of  lading 
specifying  the  higher  rate,  he  thereby 
waived  any  right  under  the  original 
offer.  Wabash  R.  Co.  v.  Wright,  76 
111.  A.  243. 

[d]  Shipment  hjr  particular  train. 
— Where  defendant  contracted  to  ship 
Ave  dogs  for  plaintiff  on  a  particular 
train,  and  by  reason  of  their  being 
shipped  on  an  earlier  train,  and  the 
consequent  failure  of  plaintiff  to  be 
present  to  receive  them,  one  of  them 
died  from  the  long  confinement,  de- 
fendant was  liable  for  the  loss.  Har- 
rison v.  Weir.  34  Misc.  619,  69  NTS 
967  [motion  dism  app  den  68  App. 
Div.  26,  73  NYS  1119]. 

88.  Authority  to  receive  foods  for 
shipment  see  infra  {{   314-316. 

99.  Iowa. — Wood  v.  Chicago,  etc.. 
R.  Co.,  68  Iowa  491,  27  NW  473,  66 
AmR  861. 

Mass. — Green  v.  Boston,  etc.,  R 
Co.,  128  Mass.  221,  36  AmR  370. 

Mo. — Baker  v.  Kansas  City,  etc., 
R.  Co.,  91  Mo.  152,  3  SW  486;  Harri- 
son v.  Missouri  Pac.  R  Co.,  74  Mo. 
364,  41  AmR  318;  Fruitt  v.  Hannibal, 
etc.,  R.  Co.,  62  Mo.  627;  Gelvln  v. 
Kansas  City,  etc.,  R.  Co.,  21  Mo.  A. 
273. 

Nebr. — Lincoln  Tent,  etc,  Co.  v. 
Missouri  Pac.  R.  Co.,  86  Nebr.  338, 
126  NW  603. 

N.  T. — Lowensteln  v.  Lombard,  164 
N.  Y.  324,  68  NE  44. 

Pa. — New  York  Cent.,  etc.,  R  Co. 
v.  Deer  Creek  Lumber  Co.,  49  Pa. 
Super.  453,  461   [cit  Cyc]. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Jackson, 
99  Tex.  343,  89  SW  968;  Texas  Pac. 
R  Co.  v.  Nicholson,  61  Tex.  491. 

[a]  The  methods  of  business  of 
an  agent  which  have  been  pursued 
for  a  number  of  years  are  presumed 
to  M  known  to,  and  to  have  been 
acquiesced  in  by,  the  carrier.  Springer 
v.  Westcott,  166  N.  Y.  117,  59  NE  693. 

[b]  Por  what  oarrler  agent  act- 
in*. — The  general  agent  of  the  re- 
ceivers of  a  railway  company  was 
acting  as  agent  for  such  receivers, 
and  not  as  the  agent  of  a  connect- 
ing steamship  company,  in  agreeing 
to  forward  a  through  shipment  by  a 
steamer  sailing  on  a  specified  day, 
where  his  only  authority  as  agent  of 
the  steamship  company  was  created 
by  a  contract  between  the  railway 
and  the  steamship  companies,  under 
which  the  railway  company  was  to 
appoint  agents  who  should  act  for 
the  steamship  company  to  quote 
through  rates  and  to  issue  through 
bills  of  lading,  and  the  application 
for  a  rate  for  such  shipment  was 
made  to  him  as  agent  for  the  receiv- 
ers, and  the  rate  was  quoted  by  him 
as  such  agent,  and  as  such  he  signed 
a  letter  confirming  the  rate,  and  so 
described  himself  when  Informing  the 


the  necessary  and  ordinary  details  of  the  business, 
and,  within  the  range  of  such  business,  he  becomes 
a  general  agent,  and  may  bind  the  company  by  a 
contract  within  the  scope  of  his  apparent  author- 
ity, although  in  making  the  contract  he  may  hare 
exceeded  his  authority.2  Strangers  or  other  persons 
delivering  goods  for  transportation  are  not  bound  to 
inquire  whether  the  person  found  'at  the  depot 
ready  to  receive  goods  is  authorized  to  transact 
such  business,  and  the  carriers  cannot  evade  their 
responsibility  for  failure  to  carry  and  deliver  goods 
so  received.1  These  contracts  will  be  binding  on 
the  carrier,  although  oral,4  or  although  they  were 
made  before  the  goods  were  actually  delivered.' 
Such  is  ordinarily  the  rule  in  respect  of  contracts 
made  by  freight  agents  of  the  carrier,6  or  by  sub- 
agents  appointed  or  designated  by  a  general  agent 


steamship  company's  agents  at  the 
connecting  point  that  he  had  made  a 
contract  guaranteeing  delivery  by  the 
designated  steamer.  Northern  Pac. 
R.  Co.  v.  American  Trading  Co.,  195 
U.  S.  439.  26  SCt  84,  49  L.  ed.  269 
[aff  120  Fed.  873,  67  CCA  633]. 

1.  Baker  v.  Kansas  City,  etc.,  R. 
Co.,  91  Mo.  162,  3  SW  486;  Lowen- 
steln v.  Lombard.  164  N.  Y.  324,  68 
NE  44.  See  -  also  Agency  i  198 
et  seq. 

ft.  111. — Lake  Erie,  etc.,  R.  Co.  v. 
Rosenberg,  31  111.  A.  47.  And  see 
Toledo,  etc.,  R.  Co.  v.  Roberts,  71  111. 
640  (where,  however,  the  agent  did 
not  exceed  his  authority). 

Iowa. — Wood  v.  Chicago,  etc..  R. 
Co.,  68  Iowa  491,  27  NW  473,  66  AmR 
861. 

Ky. — Newport  News,  etc.,  R.  Co.  v. 
Mercer,  96  Ky.  475.  29  SW  301,  16 
KyL  655. 

Mich. — Sturges  y.  Detroit,  etc.,  R 
Co.,  166  Mich.  231,  131  NW  706. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364.  41  AmR  318;  Pruitt 
v.  Hannibal,  etc.,  R.  Co.,  62  Mo.  527; 
Gelvln  v.  Kansas  City,  etc.,  R  Co., 
21  Mo.  A.  273. 

Nebr. — Lincoln  Tent,  etc.,  Co.  v. 
Missouri  Pac  R.  Co.,  86  Nebr.  338, 
125  NW  603. 

N.  H. — Flint  v.  Boston,  etc..  R.  Co., 
73  N.  H.  141,  69  A  938;  Deming  y. 
Grand  Trunk  R  Co.,  48  N.  H.  455,  2 
AmR  267. 

N.  C. — Harrell  v.  Wilmington,  etc, 
R.  Co.,   106  N.  C.  258,  11  SE  286. 

Pa.— Baltimore,  etc.,  Steamboat  Co. 
v.  Brown,  64  Pa.  77:  New  York  Cent.,, 
etc.,  R.  Co.  v.  Deer  Creek  Lumber  Co., 
49   Pa.  Super.  453,  461   [cit  Cyc]. 

Tenn. — Watson  v.  Memphis,  etc.,  R. 
Co.,  9  Helsk.  256. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Zimmer- 
man, 99  Tex.  349,  89  SW  971  [rev 
(Civ.  A.)  86  SW  64];  Gulf,  etc.  R. 
Co.  v.  Brown,  99  Tex.  349.  89  SW  971; 
Gulf,  etc.,R.  Co.  v.  Jackson,  99  Tex. 
343,  89  SW  968;  Pacific  Express  Co. 
v.  Needham,  37  Tex.  Civ.  A.  129,  83 
SW  22;  Gulf,  etc.,  R.  Co.  v.  Short, 
(Civ.  A.)  61  SW  261. 

Utah. — Nichols  v.  'Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768,  91 
AmSR  778. 

[a]  Benson  for  role*— "All  the 
business  of  the  great  railroad  com- 
panies, and  of  corporations  generally, 
must  of  necessity  be  transacted  by 
agents.  The  corporation,  of  Itself, 
without  the  intervention  of  an  agent 
can  make  or  enter  into  no  contract. 
Agents  are  placed  at  each  shipping 
point  for  this  very  purpose.  Con- 
tracts made  by  them  within  the  rea- 
sonable scope  of  their  employment 
and  business  are  binding.  They  are 
located  at  the  stations,  or  In  the  city 
offices  in  the  larger  cities,  for  the 
purpose  of  managing  the  transporta- 
tion from  the  points  where  the  sta- 
tions and  offices  are  located.  No  one 
else  Is  supposed  to  be  in  control." 
Lincoln    Tent,    etc..    Co.    v.    Missouri 


Pac.  R  Co.,  8<  Nebr.  338,  343,  126 
NW  603. 

[b]  Contract  to  furnish  special 
train. — The  agent  may  make  a  special 
contract  for  carriage  of  freight  by 
special  train,  where  It  is  doubtful 
whether  the  regular  train  will  ar- 
rive in  time.  Auditorium  Theatre  Co. 
v.  Oregon-Washington  R.,  etc.,  Co., 
77  Wash.  277,  137  P  489. 

a.     Potts  v.  Bowler,  1  Ky.  Op.  133. 

4.  Gulf,  etc.,  R.  Co.  v.  Brown,  99 
Tex.  349.  89  SW  971;  Gulf.  etc..  R  Co. 
v.  Jackson,  99  Tex.  343,  89  SW  968; 
Gulf,  etc.,  R.  Co.  v.  Hume,  87  Tex. 
211,  27  SW  110;  San  Antonio,  etc. 
R.  Co.  v.  Williams,  (Tex.  Civ.  A.)  57 
SW  883. 

5.  Derrlng  v.  Grand  Trunk  R.  Co., 
48  N.  H.  466,  2  AmR  267;  Watson  v. 
Memphis,  etc.,  R  Co.,  9  Helsk. 
(Tenn.)  266. 

6.  U.  S. — Northern  Pac  R.  Co.  v. 
American  Trading  Co.,  195  U.  S.  439. 
25  SCt  84,  49  L.  ed.  269. 

Ky. — Southern  Pac  Co.  v.  Duncan. 
16  KyL  119. 

Minn. — Baker  v.  Chicago  Great 
Western  R.  Co.,  91  Minn.  118,  97  NW 
660. 

Pa. — New  York  Cent.,  etc.  R  Co. 
v.  Deer  Creek  Lumber  Co.,  49  Pa. 
Super.  463. 

Tex. — Missouri,  etc..  R.  Co.  v.  De 
Bord,  21  Tex.  Civ.  A.  691.  53  SW  687. 

[a]  A  general  freight  agwnt  has 
the  power  to  make  a  contract  of  car- 
riage along  its  lines.  "A  railroad 
company  has  the  power,  as  we  have 
seen,  to  make  such  a  contract  of 
carriage  beyond  Its  lines.  A  general 
agent  would  be  presumed  to  have 
such  power.  If  the  company  have 
the  power  some  individual  must  ex- 
ercise it  It  would  not  be  supposed 
that  the  board  of  directors  would  be 
consulted  and  authority  given  by  It 
every  time  such  a  contract  was  to  be 
made."  Northern  Pac.  R.  Co.  v. 
American  Trading  Co.,  195  U.  S.  4S9, 
462,  26  SCt  84,  4  9  L.  ed.  269. 

[b]  The  traveling  freight  agent 
(1)  of  a  railroad  company  may  bind 
his  company  by  an  agreement  with 
a  shipper  to  place  freight  on  a  siding 
of  another  line  at  a  particular  rate, 
where  the  agent  had  for  several  years 
been  quoting  rates  to  the  shipper  and 
arranging  for  the  latter's  shipments, 
the  agreement  In  question  was  the 
Inducement  which,  procured  the  ship- 
ment, and  the  agent's  authority  had 
never  before  been  questioned  by  the 
company.  New  York  Cent.,  etc.,  R. 
Co.  v.  Deer  Creek  Lumber  Co.,  49  Pa. 
Super.  463.  (2)  Where  a  traveling 
freight  agent  of  a  common  carrier, 
with  authority  to  solicit  freight  busi- 
ness, and  with  special  authority  to 
contract  for  shipments  of  freight  on 
special  conditions  as  to  movements 
of  trains,  contracts  for  the  shipment 
of  freight,  without  disclosing  the 
conditions  limiting  his  authority,  the 
principal  is  bound  by  his  act,  and  Is 
liable  for  resulting  damages.     Baker 


For  later  oases,  developments  and  ohangss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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having  power  to  contract  for  the  carrier,7  or  by 
a  clerk  apparently  in  charge  of  a  freight  office.8 
In  all  cases  where  the  contract  is  within  the'  appar- 
ent scope  of  the  agent's  authority,  the  carrier  can- 
not escape  liability  thereon,  unless  the  shipper  had 
actual  knowledge  4hat  in  making  the  contract  the 
agent  exceeded  his  authority.*  So  long  as  the  agent 
has  apparent  authority  to  contract,  the  shipper  is 
under  no  obligation  to  make  inquiries  as  to  his 
authority  and  is  not  chargeable  with  notice  of  a 
limitation  of  the  agent's  right  to  contract,10  and 
the  burden  is  on  the  carrier  to  show  thai  the  par- 
ties, when  the  contract  was  made,  had  knowledge 
of  the  fact  that  the  agent  was  acting  beyond  his 
authority,  if  it  seeks  to  escape  liability  on  the 
ground  that  the  contract  is  unauthorized." 

Contracts  not  within  scope  of  apparent  authority. 
On  the  other  hand,  an  agent  cannot  bind  the  carrier 
beyond  what  may  fairly   be  presumed,  from  the 


character  of  his  employment,  to  be  his  authority;1* 
and  if  the  shipper  seeks  to  enforce  such  contract, 
the  burden  is  on  him  to  show  actual  authority  on 
the  part  of  the  agent  to  make  it'.1*  Thus  for  obvi- 
ous reasons  the  local  station  agent's  authority 
presumptively  extends  only  to  the  control  of  the 
carrier's  business  at  his  own  station,  and  he  can- 
not act  for  the  carrier  in  the  matter  of  shipping 
from  stations  other  than  that  at  which  he  is  em- 
ployed, unless  expressly  or  impliedly  authorized  so 
to  do.**  N  A  contract  made  by  an  unauthorized  agent 
may  be  ratified  by  an  authorized  agent,  notwith- 
standing the  want  of  authority  of  the  former,18 
and  the  carrier  may  ratify  a  contract  made  by  its 
agent  in  violation  of  its  rules.16  If  to  the  knowl- 
edge of  the  shipper  the  particular  contract  is  not 
within  the  scope  of  the  agent's  authority,  it  is  of 
course  not  binding  on  the  carrier.17 


v.  Chicago  Great  Western  R.  Co.,  91 
Minn.  Ill,  97  NW  650.  (3)  A  general 
traveling  freight  agent  may  hind  a 
railroad   company   with   reference   to 

Srivileges    at    a    particular    station, 
[issouri,  etc.,  R  Co.  v.  De  Bord,  21 
Tex.  Civ.  A.  691.  53  SW  687. 

Jc]  An  agent  anthorlsaa'  only  to 
solicit  freight,  (1)  and  not  generally 
exercising  the  power  of  making 
special  contracts  was  held  not  to 
have  apparent  authority  in  a  par- 
ticular case  to  deviate  from  the 
terms  of  shipment  publicly  set  out 
In  circulars  of  the  company.  Lien- 
kauf  v.  Lombard,  12  App.  Div.  302, 
42  NYS  391.  (2)  But  where  It  was 
shown  that  a  soliciting  freight  agent 
with  authority  had  negotiated  a 
settlement  arising  out  of  a  previous 
contract  with  the  same  shipper,  and 
that  the  company  had  recognlxed  the 
settlement  and  paid  the  amount  stip- 
ulated which  was  part  consideration 
of  the  new  contract,  and  for  a  month 
carried  out  the  new  '  contract,  the 
shipper  was  Justified  In  regarding 
him  as  a  general  agent  for  that 
branch  of  the  business.  Graves  v. 
Miami  S3.  Co.,  29  Misc.  645,  61  NYS 
115. 

7.  Tennessee  River  Transp.  Co.  v. 
Kavanaugh,  101  Ala.  1,  13  S  213;  Ala- 
bama, etc.,  R.  Co.  v.  Kldd,  29  Ala. 
221:  Taylor  v.  Chicago,  etc.,  R.  Co., 
14  111.  86;  Harrell  v.  Wilmington,  etc, 
R.  Co.,  106  N.  C.   258,  11  SB  286. 

8.  Bauer  v.  Illinois  Cent.  R  Co., 
175  111.  A.  346. 

9.  111. — Erie,  etc,  Despatch  v. 
Cecil.  112  111.  180. 

N.  Y. — Lowenstein  v.  Lombard,  164 
N.  T.  324.  58  NE  44;  Sohroeder  v. 
Hudson  River  R  Co.,  12  N.  T.  Super. 
55. 

Pa. — New  York  Cent.,  etc,  R.  Co. 
v.  Deer  Creek  Lumber  Co.,  49  Pa. 
Super.  453,  461  [cit  Cyc]. 

Tex. — International,  etc.,  R.  Co.  v. 
True,  23  Tex.  Civ.  A.  623,  67  SW  977; 
San  Antonio,  etc.,  R.  Co.  v.  Williams, 
(Civ.  AJ  57  SW  883;  Gulf,  etc.,  R. 
Co.  v.  Hume,  6  Tex.  Civ.  A.  653,  24 
SW  915;  Galveston,  etc.,  R.  Co.  v. 
Bouse,  4  Tex.  Civ.  A.  263,  23  SW  332. 

Wis. — Hansen  v.  Flint,  etc.,  R.  Co., 
73  Wis.  346,  41  NW  629,  9  AmSR  791. 

[a]  Where  the  local  agent  of  a 
railway  company  purported  to  aot 
for  an  association  of  companies  In 
making  a  special  contract,  it  was 
held  that  the  articles  of  agreement 
between  the  companies  were  not  ad- 
missible to  show  want  of  power  in 
the  local  agent  to  make  such  con- 
tract, as  they  were  not  binding  on 
the  agent  nor  on  the  public.  Erie, 
etc  Despatch  v.  Cecil,  112  111.  180. 

10.  Lowenstein  v.  Lombard,  164 
N.  Y.  324.  58  NE  44;  Gulf,  etc.,  R. 
Oo.  v.  Irvine,  (Tex.  Civ.  A)  73  SW 
540;  San  Antonio,  etc,  R.  Co.  v.  Wil- 
liams. (Tex.  Civ.  A.)  67  SW  883; 
Atchison,  etc..  R.  Co.  y.  Bryan,  (Tex. 
Civ..  A)  37  SW  234  (holding  that  It 
is  no  defense  to  an  action  for  dam- 
age arising  from  delay  In  the  trans- 
portation  of   cattle   that   the   cattle 


were  shipped  In  the  name  of  one  not 
the  owner  thereof,  in  order  to  get 
the  benefit  of  certain  rates  to  which 
such  person  was  entitled,  there  being 
no  evidence  of  want  of  authority  In 
defendant's  local  agent  who  knew  the 
facts  to  consent  to  such  mode  of 
shipment). 

'Tatrons  are  not  expected,  nor  does 
the  law  require  them,  to  ascertain 
by  Inquiry  and  Investigation  whether 
the  person  found  In  charge  of  the 
business  of  the  station  Is  there 
wrongfully  or  without  authority." 
Lincoln  Tent,  etc.,  Co.  v.  Missouri 
Pac.  R.  Co.,  86  Nebr.  388,  343,  125 
NW  603. 

"When  shippers  enter  the  offices  of 
common  carriers,  they  have  the  right 
to  assume  that  the  persons  therein 
dealing  with  them  have  the  right 
and  authority  to  bind  the  carrier, 
and.  If  they  have  not,  the  carrier 
should  prove  the  want  of  authority." 
Pecos,  etc..  R.  Co.  v.  Cox,  (Tex.  Civ. 
A)  150  SW  265,  267. 

11.  Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364,  41  AmR  318;  Pecos, 
etc,  R.  Co.  v.  Cox,  (Tex.  Civ.  A)  160 
SW  265. 

19.  Dak. — Mulligan  v.  Northern 
Pac.  R.  Co.,  4  Dak.  315,  29  NW  659. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Kat- 
zenbach,  118  Ind.  174,  20  NE  709. 

Kan. — Missouri  Pac  R.  Co.  v.  Car- 
penter, 44  Kan.  257,  24  P  462. 

Ky. — Louisville,  etc,  R.  Co.  v.  Ben- 
nett, 76  SW  408,  25  KyL  834;  New- 
Sort  News,  etc,  R.  Co.  v.  Reed,  10 
:yL  1020. 

Minn. — Weikle  v.  Minneapolis,  etc., 
R.  Co.,  64  Minn.  296,  66  NW  963. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Ewanson,  92  Miss.  4  85,  46  S  83. | 

N.  H. — Elklns  v.  Boston,  etc,  R. 
Co.,  23  N.  H.  275. 

Tex. — Gathrlght  v.  Pacific  Express 
Co.,  106  Tex.  157,  145  SW  1185  [aft 
61  Tex.  Civ.  A.  587,  130  SW  1035].       . 

Eng. — Home  v.  Midland  R.  Co.,  L. 
R.  8  C.  P.  131,  6  ERC  506-  Great 
Western  R.  Co.  v.  Willis,  18  C.  B.  N. 
S.  748,  114  ECL  748,  144  Reprint  639. 

13.  Ky. — NeWport  News,  etc,.  R 
Co.  v.  Reed.  10  KyL  1020. 

Minn. — Weikle  v.  Minneapolis,  etc., 
R  Co.,  64  Minn.  296,  66  NW  963. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Swanson,   92   Miss.   485.  46   S   83. 

Tex. — Quanah,  etc.,  R.  Co.  v.  Drum- 
mond,  (Civ.  A.)  147  SW  728. 

Eng. — Giles  v.  Taff  Vale  R.  Co.,  2 
E.  &B.  822,  76  ECL  822,  118  Reprint 
975. 

14.  Burgher  v.  Chicago,  etc.,  R 
Co.,  105  Iowa  835,  75  NW  192;  Voor- 
hees  v.  Chicago,  etc.,  R.  Co.,  71  Iowa 
735,  30  NW  29,  60  AmR  823;  Hunter 
v.  St.  Louis,  etc.,  R.  Co.,  167  Mo.  A. 
624,  150  SW  733;  Gathrlght  v.  Pacific 
Express  Co.,  105  Tex,  157,  160,  145 
SW  1185  (where  It  was  said:  "If 
such  agent  rrake  contracts  for  the 
transaction  of  business  at  other  sta- 
tions, confusion  would  soon  pre- 
vail"); Anderson  v.  St.  Louis,  etc.,  R. 
Co.,  (Tex.  Civ.  A)  166  SW  S68.  See 
also  infra  i  298. 


[a]  Sole  applied. — A  carrier's 
agent  at  a  station  to  which  goods 
were  not  consigned  had  no  authority 
to  contract  to  stop  them  at  his  sta- 
tion:- nor  had  an  agent  at  another 
station  authority  to  contract  to  re- 
ship  them  from  destination  to  his 
station.  Anderson  v.  St.  Louis,  etc., 
R.  Co.,  (Tex.  Civ.  A.)   156  SW  358. 

[b]  Presumption  rebuttable. — Al- 
though a  carrier's  agent  Is  presumed 
to  be  without  authority  to  act  for  It 
In  contracting  for  shipments  from 
stations  other  than  his  own  and  be- 
yond the  carrier's  line,  the  contrary 
Is  susceptible  ofproof.  McManus  v. 
Chicago  Great  Western  R  Co.,  156 
Iowa  359,  136  NW  769. 

Jc]  Evidence  held  lnsufflolent  to 
establish  authority.— Evidence  that 
the  agent  at  a  railroad  station  In- 
formed a  shipper  of  the  rates  made 
by  the  general  freight  agent  between 
two  other  stations,  and  told  him  his 
understanding  of  the  time  and  the 
connection  of  trains  between  those 
stations,  is  not  sufficient  to  establish 
the  authority  of  the  agent  to  con- 
tract for  the  shipment  or  freight  be- 
tween those  stations.  Burgher  v. 
Chicago,  etc,  R.  Co.,  105  Iowa  385, 
75   NW  192. 

IS.  Gulf,  etc..  R.  Co.  v.  Brown,  99 
Tex.  349.  89  SW  971;  Gulf,  etc.,  R 
Co.  v.  Jackson,  99  Tex.  343,  89  SW 
968. 

18.  Nashville,  etc.,  R  Co.  v. 
Smith.  132  Ala.  434,  31  S  481:  Klrby 
v.  Chicago,  etc.,  R.  Co.,  242  111.  418, 
90  NE  262  [rev  on  other  grounds  225 
U.  S.  156.  32  SCt  648,  66  L.  ed.  1033, 
AnnCasl914A  5411-  Porter  v.  Raleigh, 
etc.,  R  Co.,  132  N.  C.  71,  43  SE  647 
(holding  that,  where  a  railroad  com- 
pany ratified  and  undertook  to  per- 
form a  contract  for  the  transporta- 
tion of  goods  made  by  a  local  agent 
in  violation  of  Its  rule,  which  re- 
quired advance  payment  of  freight, 
and  accepted   In   lieu   thereof  a  de- 

Soslt  of  the  amount  at  the  point  of 
estlnatlon.  It  was  bound  to  perform 
such  contract);  St.  Louis,  etc.,  R.  Co. 
v.  Boshear,  102  Tex.  76,  113  SW  G 
[aff  (Civ.  A)  108  SW  1032].  See 
also  Louisville,  etc.,  R.  Co.  v.  Mink, 
126  Ky.  337,  103  SW  294,  31  KyL  833 
(holding  that,  although  the  agent  of 
a  carrier  at  a  certain  station  re- 
signed and  his  resignation  was  ac- 
cepted, yet,  no  one  else  having  been 
appointed  for  a  year,  and  the  com- 
pany having  In  the  Interim  left  the 
station  keys  with  him,  and  he  having 
personally  seen  to  billing  freight,  al- 
though he  did  not  sign  the  bills  of 
lading,  and  no  notice  of  his  discharge 
having  been  given  the  public,  but  he 
having  been  permitted  to  act  sub- 
stantially as  he  had  done  before, 
the  carrier  was  estopped  by  Its  acqui- 
escence to  question  his  authority  as 
agent  as  between  it  and  the  shippers 
who  dealt  with  him). 

Jtatlfloatlon  generally  see  Agency. 
Si  77-146. 

17.  Ala. — Gulf  City  Constr.  Co.  v. 
Louisville,  etc.  R.  Co.,  121  Ala.  621, 
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[i  208]  B.  Contracts  for  Furnishing  Oars.18  An 
oral  contract  by  a  duly  authorized  agent  of  a  car- 
rier to  furnish  cars  to  a  shipper  constitutes  a  con- 
tract which  is  valid  and  binding  on  both  parties.1' 

The  general  manager  of  a  railroad  has  authority 
to  make  contracts  to  furnish  cars  to  shippers.20 

General  freight  agent.  The  general  freight  agent 
of  a  division  of  a  railroad  has  authority  to  make 
contracts  to  furnish  trains  for  moving  freight,11 
and  he  has  authority  to  bind  the  carrier  by  a  con- 
tract to  furnish  a  certain  number  of  cars'  on  a 
specified  day  for  the  transportation  of  freight.21 

Conductor  of  train.  The  carrier  is  bound  by  the 
promise  of  a  freight  train  conductor  to  furnish 
cars  for  a  shipper,  where  he  has  been  intrusted 
generally  with  such  power  and  authorized  to  exer- 
cise it.2* 

Station  agent.  The  station  agent,  having  charge 
of  a  railroad  company's  business  at  a  particular 


station,  has  implied  authority  to  contract  to  fur- 
nish cars  at  particular  times  for  the  shipment  of 
goods, '  and  the  company  will  be  bound  by  such 
contracts,  even  though  in  violation  of  the  com- 
pany 's  directions  to  the  agent,  if  the  limitation  of  - 
his  authority  is  not  known  to  the  shipper.24  A  for- 
tiori is  this  so  wTaere  in  the  previous  course  of  deal- 
ing between  the  same  parties  they  recognize  such 
contracts  as  valid,2"  and  the  rule  has  been  held  to 
apply  even  though  a  reasonable  time  was  not  given 
to  have  the  cars  on  hand.28  The  station  agent  like- 
wise has  authority  to  bind  the  carrier  to  furnish  a 
particular  kind  of  cars,27  and  it  has  further  been 
held  that  a  contract  made  by  a  station  agent  to  fur- 
nish a  shipper  a  certain  variety  of  cars  belonging 
to  another  company  is  within  the  apparent  scope 
of  his  authority  and  binds  his  principal.28  It  has 
even  been  held  that  such  agent  has  implied  author- 
ity to  furnish  cars  for  shipment  to  a  destination  be- 


25  s  579. 

Ga. — Central  of  Georgia.  R  Co.  v. 
Felton.  110  Oa.  697,  36  SE  93  (knowl- 
edge by  shipper  that  agent  1b  acting 
In  direct  violation  of  positive  in- 
structions previously  given  by  car- 
rier). 

Iowa. — Angle  v.  Mississippi,  etc., 
R.  Co.,  18  Iowa  656  (holding  that  the 
agent  cannot  bind  the  carrier  by  a 
contract  in  violation  of  a  rule  known 
to  the  shipper). 

Me. — Barnard  v.  Wheeler,  24  Me. 
412  (holding  that,  If  the  shipper  has 
reason  to  know  that  the  authority  of 
the  agent  Is  limited  in  a  particular 
instance,  he  is  bound  by  such  limita- 
tion). 

Eng. — Walker  v.  York,  etc.,  R.  Co., 
2  E.  &  B.  760,  75  ECL  760,  118  Re- 
print 948. 

[a]  Where  the  agent  of  a  railway 
oompany  attempts  to  mate  with 
himself  as  consignor  an  unauthorised 
contract  for  transportation  of  goods 
he  Is  bound  by  any  knowledge  which 
he  may  have  as  to  the  limitations  of 
his  own  authority.     Central  of  Geor- 

Sla  R.  Co.  v.  Felton,  110  Ga.  597,  86 
E  93. 

18.  See  also  supra  i|  290-294. 

19.  Chattanooga  Southern  R  Co. 
v.  Thompson,  133  Ga.  127,  65  SE  286; 
San  Antonio,  etc.,  R  Co.  v.  Timon, 
45  Tex.  Civ.  A.  47,  99  SW  418. 

90.  Chattanooga  Southern  R.  Co. 
v.  Thompson,  133  Ga.  127.  65  SE  285. 

91.  Outland  v.  Seaboard  Air  Line 
R.  Co.,  134  N.  C.  350,  363,  46  SE  735 
(where  it  was  said:  "That  designa- 
tion carries  with  It,  in  law,  the  power 
to  do  all  acts  connected  with  the  han- 
dling of  freight  and*  fixing  special 
rates,  the  furnishing  of  trains  for 
the  movement  of  freight  under  special 
contract  and  all  matters  pertaining 
to  the  subject  of  freights,  which  the 
company  itself  could  do"). 

[a]  Evidence  sufficient  to  show 
general  agency. — (1)  The  testimony 
of  the  live  stock  agent  of  a  railroad 
company  that  he  had  authority  to 
contract  for  cars  to  ship  cattle  was 
sufficient  to  show  him  a  general  agent 
who  could  bind  the  carrier  by  a  con- 
tract to  furnish  cars.  Missouri,  etc., 
R  Co.  v.  Kyser,  38  Tex.  Civ.  A.  355, 
87  SW  389.  (2)  Evidence  of  contracts 
of  a  witness  with  the  agent  of  the 
railway  company,  by  which  cars  had 
been  furnished  at  I,  was  admissible 
to  show  that  such  agent's  contract 
with  plaintiff  to  furnish  cars  at  I 
was  within  the  scope  of  his  author- 
ity. Pecos  River  R.  Co.  v.  Latham, 
40  Tex.  Civ.  A.  78,  88  SW  392. 

29.  Baker  v.  Kansas  City,  etc.,  R. 
Co.,  91  Mo.   152,  3  SW  486. 

93.  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence,  6  Ga.  A.  615,  65  SE  583. 

94.  111. — Grimes  v.  Lake  Erie,  etc., 
R.  Co.,  142  111.  A.  532:  Baltimore,  etc.. 
R.  Co.  v.  Tison,  116  111.  A.  48. 

.  Ind. — Chicago,  etc.,  R.  Co.  v.  Wol- 
cott,  141  Ind.  267,  39  NE  451,  60  Am 
SR  320;  Pittsburgh,  etc..  R.  Co.  v. 
Racer.  10  Ind.  A.  503.  37  NE  280. 


Iowa. — Stewart  v.  Chicago,  etc.,  R 
Co.,  172  Iowa  313,  151  NW  485;  Stoner 
v.  Chicago  Great  Western  R.  Co.,  109 
Iowa  551,  80  NW  569;  Wood  v.  Chi- 
cago, etc.,  R.  Co.,  68  Iowa  491,  27  NW 
473.  66  AmR  861. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co..  74  Mo.  364,  41  AmR  318;  Meri- 
wether v.  Qulncy.  etc.,  R.  Co.,  128 
Mo.  A.  647,  107  SW  434;  Miller  v. 
Chicago,  etc.,  R.  Co.,  62  Mo.  A.  262. 

N.  Y. — Clark  v.  Ulster  etc.,  R.  Co., 
189  N.  Y.  93.  81  NE  766.  121  AmSR 
848,  13  LRANS  164,  12  AnnCas  883. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Jackson, 
99  Tex.  343,  89  SE  968;  Gulf,  etc.,  R. 
Co.  v.  Hume.  87  Tex.  211,  27  SW  110; 
McCarty  v.  Gulf,  etc.,  R.  Co.,  79  Tex. 
33,  16  SW  164;  Easton  v.  Dudley,  78 
Tex.  236,  14  SW  583;  Pecos,  etc.,  R. 
Co.  v.  Stinson,  (Civ.  A.)  181  SW  626; 
Wells  v.  Hennesay,  (Civ.  A.)  156  SW 
1158;  Pecos,  etc.,  R.  Co.  v.  Bishop. 
(Civ.  A.)  154  SW  305;  San  Antonio, 
etc.,  R.  Co.  v.  Timon,  46  Tex.  Civ.  A. 
47.  99  SW  418;  Texas,  etc..  R.  Co.  v. 
Allen.  42  Tex.  Civ.  A.  331,  98  SW  450 
[rev  on  other  grounds  100  Tex.  525, 
l01  SW  792];  Gulf,  etc.'R.  Co.  v. 
Irvine,  (Civ.  A.)  73  SW  540;  Texas 
Mexican  R  Co.  v.  Gallagher,  (Civ. 
A.)  70  SW  97;  International,  etc.,  R. 
Co.  v.  True,  23  Tex.  Civ.  A.  623,  67 
SW  977;  Galveston,  etc.  R  Co.  v. 
Thompson,  (Civ.  A.)  44  SW  8;  Gulf, 
etc.,  R.  Co.  v.  Hodge,  10  Tex.  Civ.  A. 
543.  30  SW  829;  Austin,  etc.,  R.  Co. 
v.  Slator,  7  Tex.  Civ.  A.  344,  26  SW 
233;  Gulf,  etc.,  R.  Co.  v.  Wright,  1 
Tex.  Civ.  A.  402,  21  SW  80;  Missouri, 
etc.,  R.  Co.  v.  Graves,  (Civ.  A.)  16 
SW  102. 

W.  Va. — McNeer  v.  Chesapeake, 
etc.,  R  Co.,  86  SE  887. 

Compare  Missouri  Pac.  R.  Co.  v. 
Stults,  31  Kan.  752,  3  P  522. 

"The  public.  In  dealing  with  the 
agent  thus  acting  within  the  apparent 
scope  of  his  authority,  have  the  right 
'to  rely  upon  his  apparent  authority, 
notwithstanding  some  unknown  limi- 
tations upon  it.  Pittsburgh,  etc.,  R. 
Co.  v.  Racer,  10  Ind.  A.  603,  37  NE 
280,  381.  38  NE  186. 

[a]  Season  for  rale. — "There  must 
be  a  contract  as  to  the  time  when  the 
freight  will  be  received,  otherwise  a 
shipper  would  never  know  when  to 
deliver  such  freight  as  could  be  re- 
ceived only  on  the  cars.  Such  con- 
tracts are  made  daily,  and  must  be 
made  by  some  one.  The  question  is, 
who  is  to  make  the  contract  for  the 
company?  Naturally  the  station 
agent.  He  Is  there  to  represent  the 
company,  and  does  represent  it, 
otherwise  the  shipper  would  be  com- 
pelled to  find  some  general  officer 
clothed  with  the  necessary  power. 
who  In  most  cases  would  be  many 
miles  away  from  the  station.  It  is 
the  duty  of  the  company  to  have 
some  one  on  the  ground  to  represent 
it  in  this  respect.  It  can  not  be  ex- 
pected that  the  company  should  have 
a  general  officer  at  each  station  for 
this  purpose — this  would  be  oppress- 


ive; and  it  would  be  equally  oppress- 
ive upon  the  shipper  to  require  him 
to  make  such  contracts  as  must  be 
made  with  some  general  officer  of 
the  company.  The  .time  when  the 
cars  are  to  be  ready  Is  of  the  utmost 
Importance  in  the  shipment  of  many 
articles,  especially  livestock.  Such 
business  must  of  necessity  be  trans- 
acted by  the  company's  agent,  and  in 
fact  it  is  so  done  because  it  is  a 
necessity.  If  the  agent  can  contract 
to  receive  the  freight,  he  can  contract 
as  to  the  time  when  he  will  receive 
It  and  as  to  every  other  undertaking 
necessary  to  that  end."  Easton  v. 
Dudley,  78  Tex.  236,  239    14  SW  683. 

[b]  Previous  ooatraots  with  ship- 
per negativing  agent's  authority— 
Where  a  shipper  made  an  oral  con- 
tract with  a  station  agent  to  furnish 
cattle  cars  on  a  specified  date,  the 
fact  that  the  shipper  knew  that  he 
would  be  required  to  sign  a  written 
contract  before  the  cattle  were 
shipped,  and  that  similar  written  con- 
tracts previously  signed  contained  a 
negation  of  the  agent's  power  to  con- 
tract to  furnish  cars  to  be  loaded 
with  live  stock  at  any  specified  time 
was  not  sufficient  to  charge  the  ship- 
per with  notice  that  the  agent  had 
no  power  to  make  the  oral  contract. 
San  Antonio,  etc.,  R.  Co.  v.  Timon. 
45  Tex.  Civ.  A.  47,  51.  99  SW  418 
(where  it  was  said:  "It  can  not  be 
held  as  a  matter  of  law  that  ap- 
pellee's knowledge  of  what  was  in 
former  contracts  was  notice  to  him 
of  what  would  be  In  the  next  con- 
tract he  would  sign"). 

[cl  Beoltal  of  agent's  want  of  au- 
thority to  contract  for  delivery  at 
specified  time.— A  clause  In  a  bill  of 
lading  reciting  that  agents  of  the 
carrier  "were  not  authorized  to  agree 
to  forward  llve>  stock  to  be  delivered 
at  a  specified  time,  nor  for  any  par- 
ticular market,"  is  not  a  limitation  of 
the  power  of  a  station  agent  to  agree 
to  furnish  cars  and  to  receive  freight 
for  shipment  on  a  particular  data 
Meriwether  v.  Qulncy,  etc.,  R.  Co., 
128  Mo.  A.  647,  661,  107  SW  434 
(where  it  was  said  that  this  is 
merely  notice  to  the  shipper  that  the 
agent  had  no  power  to  bind  the  car- 
rier absolutely  to  deliver  a  carload 
of  stock  on  a  particular  date). 

86.  Meriwether  v.  Qulncy,  etc.,  R 
Co.,  128  Mo.  A.  647,  107  SW  434. 

96.  Galveston,  etc.,  R  Co.  v. 
Thompson,  (Tex.  Civ.  A.)  44  SW  8. 

97.  Wells  v.  Hennessy,  (Tex.  Civ. 
A.)  166  SW  1158  (transportation  of 
fowls). 

38.  Nichols  v.  Oregon  Short  Line 
R.  Co.,  24  Utah  83,  88,  66  P  788,  91 
AmSR  778  (where  It  was  said:  "'Ad- 
mltting  that  it  could  not  furnish  cars 
of  another  company  with  such  com- 
pany's consent,  there  is  nothing  to 
show  that  it  could  not  enter  or  had 
not  entered  into  some  arrangement 
with  other  railroad  companies  to  fur- 
nish their  cars  to  shippers.  On  the 
contrary,  the  proof  indicates  that  it 
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yond  the  carrier's  line>  aiQd  that,  where  the  shipper 
has  no  notice  to  the  contrary  and  relies  on  the 
appearance  of  authority,  the  contract  made  with 
the  agent  is  binding  on  the  company.1"  A  local 
station  agent  also  has  authority  to  arrange  for  load- 
ing and  receiving  cars  for  transportation.30  On 
the  other  hand,  a  station  agent  is  not  to  be  pre- 
sumed, in  the  absence  of  evidence,  to  have  authority 
to  contract  to  furnish  cars  to  shippers  at  other 
stations  than  his  own.™  And  a  local  freight  agent 
has  no  authority  to  bind  the  railroad  by  an  agree- 
ment that  cattle  shall  be  shipped  in  a  solid  train, 
without  mixing  any  other  train  with  them,  or  that 
the  train  shall  be  drawn  by  a  single  engine.*1 

[{  299]  0.  Contracts  for  Transportation  on 
Connecting  Line.  In  the  absence  of  statutes  pro- 
viding otherwise,  the  weight  of  authority  in  this 
country  is  that  the  carrier  receiving  goods  for 
transportation  to  a  destination  beyond  its  own  line 
impliedly  contracts  as  carrier  only  for  its  own 
line,  and  in  jurisdictions  where  this  is  tbe  rule  it 
is  evident  that  an-  agent  attempting  to  contract  for 


transportation  over  a  connecting  line  is  exceeding 
his  ordinary  authority  as  agent  of  the  receiving 
carrier,  and  his  principal  is  not  bound  by  saek 
contract,  in  the  absence  of  express  authority,  or 
course  of  business  from  which  such  authority  may 
be  inferred."  The  authority  of  a  station  agent  to 
bind  a  carrier  by  a  contract  of  carriage  to  a  point 
on  a  line  of  another  carrier  must  be  proved  in 
order  to  hold  the  initial  carrier  for  loss  or  damage 
occurring  on  the  line  of  another  company.1*  Such 
authority  cannot  be  inferred  from  the  mere  fact 
that  the  agent  is  authorized  to  receive  goods  for 
carriage,"  or  from  the  mere  fact  that  the  freight 
for  the  entire  distance  was  collected  by  such  agent.** 
But  it  is  well  settled  that  the  authority  of  a  station 
agent  to  bind  a  railroad  company  by  a  contract  of 
carriage  to  a  point  beyond  its  terminus  may  be  in- 
ferred from  a  previous  course  of  dealing  between 
the  shipper  and  the  carrier,  as,  for  instance,  where 
such  contracts  have  been  customarily  made  by  the 
agent  and  assented  to  by  the  carrier.*'  And  where 
two   or  more  railroad  companies  with   connecting 


was  a  usual  thing-  for  the  appellant 
to  furnish  such  cars,  and  we  know  of 
no  rule  of  law  which  prevents  such 
an  arrangement  between  common  car- 
riers. An  arrangement  whereby  one 
or  each  one  of  several  common  car- 
riers Is  permitted  to  ship  freight 
over  the  lines  of  the  other,  and  ror 
that  purpose  to  procure  cars  of  such 
other.  Is  entirely  In  consonance  with 
public  convenience  and  benefit,  and 
hence  Is  not  In  contravention  of  pub- 
lic policy"). 

39.     San    Antonio,    etc.,    R.    Co.    v. 
Timon,    (Civ.  A.)    110  SW  82,  83    [aff 
102  Tex.  222.  114  SW  792]    (where  It 
was  said:   "It  Is  contended  as  a  ques- 
tion  of    law    that    the   local    station 
agent    of   a    railroad    company    pos- 
sesses   no    ostensible    authority    to 
make  an  oral  contract  for  the  trans- 
portation of  cattle  beyond  the  end  of 
its  line.  This  Is  prima  facie  so.   Gulf, 
etc,  R.  Co.  v.  Jackson,   99   Tex.   843, 
IS  SW  968.     But  appellant  goes  fur- 
ther and  asserts  that  the  same  Is  the 
cue   In   reference    to   a   contract   to 
furnish    cars    for    the    shipment    of 
cattle  when  they  are  destined  beyond 
its  line.     We  do  not  regard  the  case 
last  cited  as  declaring  any  such  rule, 
but   we    understand    It    as    declaring 
that  such  power  ostensibly  exists  in 
the  station   agent.     It   Is   to   be   re- 
membered that  the  action  here  is  not 
on    account    of    anything    that    hap- 
pened to  the  cattle  while  being  trans- 
ported, but  for  something  that  hap- 
pened  to   them    at    Skidmore   before 
the  transportation  commenced.     The 
contract  sued  on  was  the  agreement 
to  furnish  cars,  and  the  damages  al- 
leged to  have  been  sustained  occurred 
it  Skidmore   pending   the  arrival   of 
the  cars,   a   matter   with   which   the 
written  contracts,  and  also  the  obli- 
gations of  the  defendant  with  refer- 
ence   to    the    transportation    of    the 
cattle  after   loading,   had   nothing   to 
do,  except    In   so   far  as  the  written 
contract   undertook    to   discharge  de- 
fendant from  damages  resulting  from 
the  failure  to  furnish  the  cars.    The 
matter  of  furnishing  cars  was  a  mat- 
ter within   the  Implied  authority   of 
the  agent   of   the    particular   station, 
and  plaintiff  having  no  notice  to  the 
contrary,  but  relying  on  the  p.opear- 
ance  of  authority    the  finding  as  to 
the  binding  force  of  the  contract  may 
be  sustained"). 

30.  Stewart  v.  Chicago,  etc.,  R. 
Co..  172  Iowa  313,  151  NW  485. 

31.  Yoorhees  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  735,  30  NW  29,  60  AmR 
*2J:  Missouri  Pao.  R.  Co.  v.  Stults, 
31  Kan.  752.  8  P  522;  Missouri,  etc., 
R-  Co.  v.  Belcher,  88  Tex.  649,  32  SW 
518;  Southern  Kansas  R.  Co.  v.  Cox, 
«7  Tex.  Civ.  A.  84,  103  SW  1122; 
Texas,  etc.,  R.  Co.  v.  Ray.  37  Tex. 
Ciy.  A.  622.  84  SW  691;  Gulf,  etc.,  R. 
Co.  v.  Dinwiddle,  21  Tex.  Civ.  A.  344, 
M    SW    353;    Gulf,    etc.,    R.    Co.    v. 


Hodge,  19  Tex.  Civ.  A.  643,  30  SW 
829.  See  also  supra  S  297  text  and 
note  14. 

33.  Gulf,  etc.R  Co.  v.  Jackson, 
99  Tex.  343,  89  SW  968  [rev  (Civ.  A.) 
86  SW  47], 

[a]  Season  for  ml>.  The  validity 
of  a  contract  of  this  character  must 
be  denied  "for  the  same  reasons 
which  deny  to  the  local  agent  the 
authority  to  contract  to  furnish  cars 
at  another  station.  The  character  of 
the  trains  which  were  to  be  run  in 
the  transportation  of  those  cattle 
and  the  number  of  engines  to  be  used 
were  matters  under  the  charge  and 
control  of  entirely  different  depart- 
ments from  that  in  which  Conway  or 
the  local  agent  of  tbe  railroad  com- 
pany was  engaged.  These 
cases  rest  upon  the  well  recognised 
rule  of  law  that  by  conferring  upon 
an  agent  express  power  to  do  certain 
acts,  the  authority  is  implied  to  do 
whatever  may  bo  necessary  to  exe- 
cute the  express  power.  .  .  .  The 
authority  to  contract  for  the  ship- 
ment implied  the  power  to  make  the 
agreement  to  furnish  cars  at  a  given 
time;  it  was  necessary  to  enable  the 
agent  to  properly  perform  his 
duties."  Gulf,  etc  R.  Co.  v.  Jack- 
son.  99  Tex.  343,  347,   89   SW  968. 

S3.  Ind. — Pittsburgh,  etc.,  R.  Co. 
v.  Bryant,  86  Ind.  A.  340,  76  NE  829. 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  359,  136 
NW  769;  McLagan  v.  Chicago,  etc., 
R.  Co.,  116  Iowa  183,  89  NW  233. 

Ky. — LouiBVllle,  etc.,  R.  Co.  v. 
Owen,  12  KyLR  716. 

Md. — Hoffman  v.  Cumberland  Val- 
ley R.  Co.,  85  Md.   391,  87  A  214. 

Mass.-1— Burroughs  v.  Norwich,  etc., 
R  Co.    100  Mass.  26.  1  AmR  78. 

Mo. — Baker  v.  Kansas  City,  etc.,  R. 
Co.,  91  Mo.  162,  3  SW  486;  Grover, 
etc.,  Sewing  Mach.  Co.  v.  Missouri 
Pa.  R.  Co.,  70  Mo.  672,  35  AmR  444; 
Faulkner  v.  Chicago,  etc.,  R.  Co.,  99 
Mo.  A.  421.  73  SW  927;  Minter  <v. 
Southern  Kansas  R.  Co.,  66  Mo.  A. 
282;  Patterson  v.  Kansas  City,  etc., 
R.  Co.,  47  Mo.  A.  670;  Crouch  v. 
Louisville,  etc.,  R.  Co.,  42  Mo.  A. 
248;  Turner  v.  St.  Louis,  etc.,  R  Co., 
20   Mo.   A.    632. 

N.  T. — Irwin  v.  New  York  Cent., 
etc.,  R.  Co.,  69  N.  Y.  663;  Wait  v. 
Albany,   etc.,  R.   Co.,   5  Lans.  475. 

S.  D. — Sutton  v.  Chicago,  etc.,  R. 
Co..  14  S.  D.  Ill,  84  NW  396;  Coates 
v.  Chicago,  etc.,  R.  Co.,  8  S.  D.  173, 
66  NW  1067. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Brown, 
99  Tex.  349.  89  SW  971;  Gulf,  etc 
R.  Co.  v.  Jackson,  99  Tex.  843,  89  SW 
968;  Blackburn  v.  Chicago,  etc.,  R. 
Co.,  62  Tex.  Civ.  A.  443,  116  SW  874; 
St.  Louis,  etc.,  R.  Co.  v.  Frazar,  43 
Tex.  Civ.  A.  286,  97  SW  326;  St. 
Louis,  etc.,  R.  Co.  v.  Gates,  16  Tex. 
Civ.   A.    136,   38   SW  648. 

W.   Va. — Roy   v.  Chesapeake,   etc, 


R.  Co..  61   W.   Va.   616,  57  SB  3»,  81 
LRANS  1  and  note. 

[a]  When  the  agent  give*  a  ship- 
ping receipt  providing  for  the  car- 
riage of  goods  to  the  end  of  the 
company's  line,  a  verbal  agreement 
by  him  that  the  goods  shall  be  sent 
further  is  not  binding  on  his  princi- 
pal. Riley  v.  New  York,  etc.,  R.  Co., 
34  Hun    (N.  Y.)   97. 

[b]  Tratto  solicitor. — An  agent 
employed  to  solicit  traffic  for  a  for- 
eign railroad  company  having  no  line 
of  road  in  this  state  has  implied 
authority  to  bind  his  principal  for 
the  safe  delivery  of  goods  at  a  point 
beyond  its  own  lines,  and  to  contract 
over  what  road  beyond  that  line 
the  property  shall  be  transported. 
Fremont,  etc.,  R.  Co.  v.  New  York, 
etc.,  R  Co.,  66  Nebr.  169,  92  NW  131, 
69  LRA  939. 

Jc]  An  agrent  employed  for  the 
sole  purpose  of  soHoltlnir  pa— engers 
has  no  power  to  bind  the  company 
by  contract  to  receive  freight  from 
another  road,  and  to  transport  it  to 
the  depot  of,  and  to  ship  It  on,  the 
road  for  which  he  is  agent.  Taylor 
v.  Chicago,  etc.,  R.  Co.,  74  111.  86. 

34.  McLagan  v.  Chicago,  etc.,  R. 
Co.,  116  Iowa  183,  89  NW  288;  Faulk- 
ner v.  Chicago,  etc.,  R.  Co.,  99  Mo. 
A  421,  73  SW  927;  St.  Louis,  etc., 
R  Co.  v.  Cates,  16  Tex.  Civ.  A.  186, 
38  SW  848. 

35.  Pittsburgh,  etc.,  R.  Co.  v.  Bry- 
ant, 36  Ind.  A.  340,  75  NE  829.  Com- 
pare Ross  v.  Maine  Cent.  R.  Co.,  114 
Me.  287,  96  A  223  (holding  that  ex- 
press authority  of  a  common  carrier's 
agent  to  give  a  receipt  for  goods 
creating  a  through  contract  need  not 
be  proved,  where  he  acted  as  such 
in  the-  proper  place  for  receiving 
goods  and  had  the  carrier's  stamp 
used  on  such  receipts,  and  where 
the  carrier  took  possession  of  and 
shipped  the  goods). 

30.  Coates  v.  Chicago,  etc.,  R.  Co.. 
8  8.  D.  173,  65  NW  1067:  Page  v. 
Chicago,  etc.,  R.  Co.,  7  S.  D.  297,  64 
NW  137. 

37.  Faulkner  v.  Chicago,  etc..  R. 
Co.,  99  Mo.  A.  421,  73  SW  927;  White 
v.  Missouri  Pac.  R.  Co.,  19  Mo.  A. 
400;  Gulf,  etc.,  R.  Co.  v.  Cole.  8  Tex. 
Civ.  A.  685,  28  SW  391;  BlKOlow  v. 
Chicago,  etc.,  R.  Co..  104  Wis.  109, 
80  NW  95.  See  also  Hoffman  v. 
Cumberland  Valley  R.  Co.,  85  Md. 
391,  37  S  214;  McGlll  v.  Grand  Trunk 
R.  Co.,  19  Ont.  A.  246. 

[a]  If  the  oarrler  has  enraged  la 
transporting'  freight  beyond  its  own 
line,  the  power  of  its  local  agent  to 
contract  for  a  through  shipment  over 
connecting  carriers  may  be  implied 
from  the  course  of  business,  since 
the  local  agent  would  be  authorized 
to  contract  for  those  things  usually 
done  by  his  principal.  Gulf,  etc.,  R. 
Co.   v.   Jackson,  99  Tex.   343,  89   SW 
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lines  have  formed  an  association  for  the  transpor- 
tation of  goods,  the  agent  of  one  has  apparent 
authority  to  contract  for  the  shipment  of  goods 
over  the  connecting  lines."  Agents  or  officers  of 
an  initial  carrier,  who  give  through  rates  after 
conferring  with  officers  of  the  final  carrier,  act  on 
behalf  of  the  final  carrier,  and  bind  it  by  their 
acts  and  declarations.89  Although  an  agent  was 
without  authority  to  make  a  contract  for  transpor- 
tation of  goods  beyond  its  own  line,  such  a  con- 
tract may  be  ratified  by  acts  of  the  carrier.40 

[$  300]  D.  Stipulations  as  to  Time  and  Place 
of  Delivery.  An  agent  having  authority  to  contract 
for  the  shipment  of  goods  has  apparent  authority 
to  stipulate  for  the  delivery  of  such  goods  at  a 
specified  place  within  a  specified  time,  and  such 
contracts  may  be  by  parol  as  well  as  in  writing.42 
The  fact' that  it  is  not  within  the  actual  scope  of 
the  agent's  authority  is  of  no  consequence,  unless 
the  shipper  has  notice  of  the  scope  of  his  author- 
ity.48 But  this  rule  does  not  include  contracts  so 
unusual  and  extraordinary  that  they  could  not 
reasonably  be  included  within  the  general  authority 
of  the  agent.44 

[4  301]  E.  Settlement  of  Claims  for  Damages. 
A  general  freight  agent  having  authority  to  adjust 
claims  for  damages  may  bind  the  carrier  in  the 
settlement  of  such  a  claim.45  But  a  local  station 
agent  has  no  authority  to  bind  the  carrier  by  a 
contract  to  settle -a  claim  for  damages',  such  claims 
are  passed  on  and  determined  by  officers  of  the 
company  specially  designated  for  that  purpose  and 


[b]  Instructions  forbidding  agent 
to  make  contract. — The  rule  stated 
In  the  text  applies,  notwithstanding 
the  carrier  has  specifically  Instructed 
the  agent  not  to  make  contracts  of 
the    character    under    consideration, 

?rovlded  the  shipper  has  neither  ac- 
ual  nor  constructive  knowledge  of 
such  instructions.  Gulf,  etc.,  R.  Co. 
v.  Cole,  8  Tex.  Civ.  A.  636,  28  SW 
391 

38.  Erie,  etc.,  Despatch  v.  Cecil, 
112  111.  180:  Southern  Pac.  Co.  v. 
Duncan,  16  KyL  119;  Barrett  v.  In- 
dianapolis, etc.,  R.  Co.,  9  Mo.  A.  226; 
Missouri,  etc.,  R.  Co.  v.  Wells.  24 
Tex.  Civ.  A.  304,  68  SW  842. 

[a]  Where  a  conneotlag  line  has 
received  the  foods  under  a  bill  of 
lading  given  by  the  agent  of  the 
company  receiving  them,  providing 
for  shipment  over  the  connecting 
line,  the  bill  of  lading  will  be  pre- 
sumed to  have  been  issued  with  au- 
thority. Chicago,  etc..  R.  Co.  v.  Gus- 
tin,  36  Nebr.  86,  52  NW  844.  Com- 
pare Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383,  101  NE  1076 
(holding  that,  where  an  agent  of  a 
dispatch  route  had  no  authority  to 
contract  for  through  shipment,  a  bill 
of  lading  therefor  would  be  treated 
as  the  separate  agreement  of  each 
carrier  for  transportation  over  Its 
own  road,  and  would  not  take  effect 
as  a  binding  contract  of  either  car- 
rier until  each  carrier  successively 
had  received  the  goods). 

39.  Southern  Kansas  R.  Co.  v. 
J.  W.  Burgess  Co.,  (Tex.  Civ.  A.)  90 
SW  189 

40.  Nashville,  etc.,  R  Co.  v.  Smith, 
132  Ala.  484,  31  S  481:  Klrby  v.  Chi- 
cago, etc..  R  Co..  242  111.  418,  90  NE 
252  [rev  on  other  grounds  225  U.  S. 
165,  32  SCt  648,  56  L.  ed.  1033.  Ann 
Casl914A  501]  (holding  that,  if  a  car- 
rier's live  stock  agent  did  not  have 
authority  to  make  a  contract  with  a 
shipper  to  ship  by  a  certain  train  on 
a  connecting  line,  the  carrier  ratified 
the  contract  by  billing  the  car  and 
forwarding  It  to  its  junction  for  ship- 
ment on  the  connecting  line.  The 
reversal  by  the  supreme  court  was 
on  the  ground  that  guaranteeing  a 
particular  connection  and  transporta- 


tion by  a  particular  train  was  a 
preference  amounting  to  an  Illegal 
discrimination  under  ttie  Elklns  Act) : 
St.  Louis,  etc.,  R.  Co.  v.  Boshear,  102 
Tex.  76,  113  SW  6  [aft  (Civ.  A.)  108 
SW  1032]. 

41.  Iowa. — Stoner  v.  Chicago,  etc., 
R.  Co.,  109  Iowa  551,  80  NW  669. 

Mich. — Rudell  v.  Ogdensburg  Tran- 
sit Co.,  117  Mich.  668,  76  NW  880.  44 
LRA   416. 

Mo. — Gann  v.  Chicago  Great  West- 
ern R.  Co.,  72  Mo.  A.  34. 

N.  H. — Doming  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  466,  2  AmR  267.  . 

N.  T. — Prey  v.  New  York  Cent., 
etc..  R.  Co.,  114  App.  Dlv.  747,  100 
NYS   225.  , 

Tex. — Gulf,  etc.,  R.  Co.  v.  Looney, 
51  Tex.  Civ.  A.  381,  115  SW  268. 

43.  Gulf,  etc.,  R.  Co.  v.  Looney, 
51  Tex.  Civ.  A.   881.  115  SW  268. 

43.  Gann  v.  Chicago,  etc.,  R.  Co., 
72  Mo.  A.  34. 

44.  Rudell  v.  Ogdensburg  Transit 
Co.,  117  Mich.  688,  76  NW  380,  44 
LRA  416. 

46.  Chicago,  etc.,  R.  Co.  v.  Katxen- 
bach,  118  Ind.  174,  20  NE  709. 

46.  Chicago,  etc,  R.  Co.  v.  Kelm. 
121  Minn.  343,  141  NW  296,  44  LRA 
NS   995. 

47.  Ala. — Southern  Express  Co.  v. 
Boullemet.  100  Ala.  275,  13  S  941. 

111. — Atchison,  etc..  R.  Co.  v.  Goets, 
etc.,  Mfg.  Co..  61  111.  A.  151.  158 
(where  it  was  said:  "Appellant  has 
a  right  to  make  freight  tariffs,  and 
to  thereon  designate  articles  as  it 
sees  fit,  but  the  right  to  repudiate 
the  construction  its  agent,  for  the 
purpose  of  procuring  a  shipment,  has 
placed  upon  Its  tariff,  is,  in  respect 
to  such  shipment,  quite  another 
thing"). 

N.  C. — Borden  v.  Richmond,  etc., 
R.  Co.,  113  N.  C.  570,  18  SE  392.  37 
AmSR  632. 

Tex. — Texas,  etc.,  R.  Co.  v.  Dick- 
son, (Civ.  A.)  167  SW  S3. 

Eng. — Inkfleld  v.  Packlngton,  2  C. 
&  P.  699,  12  ECL  756. 

48.  Erie,  etc.,  Despatch  v.  Cecil, 
112  111.  180;  Toledo,  etc..  R.  Co.  v. 
Elliott.  76  111.  67;  Marsh  v.  Chicago, 
etc..  R.  Co.,  79  Iowa  332,  44  NW  662. 
See  also  Knapp  v.   Minneapolis,  etc., 


not  by  station  agents.46 

[§  302]  F.  Stipulations  as  to  Rates,  Rebates, 
and  Discrimination.  An  agent  having  authority  to 
contract  for  shipment  has  also  apparent  authority 
to  contract  as  to  the  rates  of  charge,  on  the  line  of 
his  principal,47  and  as  to  rebates  to  be  allowed  the 
shipper,  if  a  contract  for  rebates  would  be  valid." 
But,  as  is  elsewhere  shown,40  the  giving  of  rebates 
or  discrimination  in  favor  of  a  shipper,  or  a  par- 
ticular class  of  shippers,  is  very  generally  forbidden 
by  statute,  both  state  and  federal,  and  an  agent 
has  no  authority  to  contract  with  a  shipper  for 
transportation  at  a  lower  rate  than  that  allowed 
to  others,90  or  at  a  rate  not  authorized  by  a  statu- 
tory classification.91  '  It  is  not  within  the  apparent 
scope  of  a  local  station  agent 's  duties  to  fix  rates  on 
connecting  lines  in  remote  portions  of  the  country 
over  which  the  carrier  did  not  undertake  to  carry 
property,  and  such  carrier  is  not  bound  by  the 
statement  of  its  agent  as  to  the  rate  that  would  be 
charged  by  the  connecting  company.92 

[ft  303]  G.  Authority  in  Reference  to  Other 
Contracts.  An  agent  who  receives  goods  for  ship- 
ment can  bind  the  carrier  by  an  agreement  not  to 
deliver  without  surrender  of  a  bill  of  lading  at- 
tached to  a  draft  on  the  consignee,5*  or  to  give 
notice  of  the  arrival  of  the  goods  at  their  destina- 
tion,94 or  to  ship  goods  by  a  certain  train,55  or  as 
to  the  unloading  of  live  stock,99  or  to  advance  cus- 
tom duties,  unless  the  shipper  had  notice  that  the 
agent  had  no  such  authority,97  or  to  hold  cattle  at 
a  depository  during  a  brief  delay  prior  to  shipment, 

R.  Co..  (N.  D.)  156  NW  1019  (holding 
that  the  general  agent  of  a  railway 
company  has  ostensible  authority  to 
agree  to  allow  a  shipper,  for  hauling 
grain  over  a  lake  to  the  station  while 
the  lake  was  frozen  over,  the  rate 
apparently  charged  at  other  times 
for  transporting  grain  over  the  lake 
by  barges). 

49.  See  Infra  ||  792.  793,  1018, 
1029. 

00.  Myar  v.  St.  Louis  Southwest- 
ern R.  Co..  71  Ark.  662,  76  SW  657. 
And  see  Lellfkauf  v.  Lombard,  12 
App.  Dlv.  302,  42  NYS  391  (holding 
that  a  carrier's  agent,  located  In  a 
foreign  state  to  solicit  freight,  and 
attending  generally  to  the  principal's 
business  at  that  point,  but  who  has 
no  authority  to  fix  rates  or  to  regu- 
late the  terms  of  shipments,  and  who 
has  never  before  assumed  such 
powers,  always  acting  under  instruc- 
tions from  the  home  office,  has  no  ap- 
parent authority  to  deviate.  In  favor 
of  a  particular  class  of  shippers, 
from  the  terms  of  shipment  publicly 
set  out  in  circulars  sent  by  the  car- 
rier). 

[a]  Thus  an  agent  of  an  initial 
carrier  receiving  goods  for  transpor- 
tation to  a  foreign  country  has  no 
power  to  contract  with  the  shipper 
that  the  sum  paid  for  carriage  shall 
cover  Import  duties  demanded  by  the 
foreign  country,  where  the  charge  de- 
manded is  the  amount  fixed  according 
to  tariffs  promulgated  by  the  car- 
riers, and  filed  with,  and  approved 
by,  the  interstate  commerce  commis- 
sion. Galveston,  etc.,  R.  Co.  v. 
Breaux,  (Tex.  Civ.  A.)  160  SW  287. 

SI.  St.  Louis,  etc.,  R.  Co.  v.  Os- 
trander,  66  Ark.  567,  62  SW  436. 

69.  McLagan  v.  Chicago,  etc.,  R. 
Co.,  116  Iowa  183,  89   NW  233. 

63.  Sturges  v.  Detroit,  etc.,  R.  Co., 
166  Mich.   231,  131   NW  706. 

64.  Tanner  v.  Oil  Creek  R  Co..  63 
Pa.  411. 

SB.  Pacific  Express  Co.  v.  Need- 
ham,  37  Tex.  Civ.  A.  129.  83  SW  22. 

66.  Lake  Erie,  etc.,  R.  Co.  v. 
Rosenberg,  31  111.  A.  47. 

67.  Waldron  v.  Canadian  Pac.  R. 
Co.,  22  Wash.  253,  258.  60  P  663  (where 
It  was  said:   "Current  authority  upon 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and 
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where  the  carrier's  general  rules  give  the  agents 
charge  of  their  contracts  subject  to  general  rules 
and  special  orders,  and  where  there  is  no  evidence 
of  a  general  rule  or  special  order  limiting  such 
authority.1*  Where  it  appears  that  a  freight  station 
agent  of  a  railroad  company  has  extensive  powers 
to  dispose  of  perishable  goods  which  a  consignee 
has  recused  to  accept  in  such  manner  as  he  con- 
siders to  the  best  advantage  of  the  company,  he  may 
bind  the  company  by  an  agreement  with  a  consignee 
that,  if  the  latter  will  pay  the  freight  due  on  car- 
loads of  such  goods  in  a  damaged  condition  and 
take  the  goods  and  sell  them  at  the  best  price  he 
can  get,  the  railroad  company  will  pay  any  loss 
sustained  by  reason  of  the  condition  of '  the 
goods."  So  an  arrangement  between  the  consignee 
of  a  trunk  and  the  agent  of  an  express  company, 
by  which  the  consignee  is  allowed  to  remove  a 
part  of  the  contents  of  the  trunk  and  leave  the 
trunk  in  the  express  company's  custody,  is  within 
the  apparent  scope  of  the  agent's  authority  and  is 
binding  on  his  principal,  in  the  absence  of  any 
notice  to  the  consignee  of  any  restriction  of  the 
agent's  authority.*0  The  agent  of  a  railroad  com- 
pany, while  bound  to  receive  goods  for  transporta- 
tion, has  the  right  to  limit  his  company's  liability 
for  negligence  to  its  own  line,  where  such  limita- 
tion is  not  forbidden  by  statute.'1  On  the  other 
hand,  it  is  not  within  the  apparent  authority  of 
a  station  agent  to  make  a  contract  of  shipment  by 
rail  to  a  station  on  a  line  not  yet  open  for  opera- 


tion,** or  to  receive,**  or  to  deliver,**  goods  at  a 
place  on  the  company's  road  other  than  a  regular 
station,  and  the  burden  of  proving  the  agent's 
authority  to  make  such  a  contract  is  on  the  ship- 
per.*5 So  an  agent  of  a  receiving  carrier  has  no 
authority  to  bind  a  connecting  carrier  by  a  state- 
ment to  a  shipper  that  his  check  will  be  accepted 
at  the  other  end  of  the  line,6*  and  a  guaranty  that 
the  price  of  the  goods  shipped  shall  be  paid  by  the 
consignee  is  not  presumed  to  be  within  the  power 
of  a  general  shipping  agent.*7  Nor  can  it  be  as- 
sumed from  the  nature  of  the  employment  that  a 
station  agent  has  authority  to  make  a  verbal  con- 
tract to  feed  and  water  stock  in  the  company's 
stockyard.*8  An  agent  of  an  express  company 
has  no  authority  to  agree  on  the  part  of  the  com- 
pany to  pay  the  undertaker's  charges  on  a  corpse 
and  to  ship  it.**  And,  where  a  consignor  of  cattle 
agreed  to  accompany  tbem,  that  the  conductor  told 
him,  after  part  of  the  trip  had  been  made,  that 
it  would  be  all  right  if  he  did  not  accompany  the 
cattle  the  rest  of  the  distance  will  not  release  the 
consignor  without  proof  that  the  conductor  was 
authorized  to  annul  the  contract.7*  Evidence  that 
the  agent  of  a  carrier  who  furnished  to  a  shipper 
of  horses  a  special  car  owned  by  a  different  com- 
pany was  authorized  by  the  owner  of  the  car  to 
make  contracts  for  its  use  does  not  show  that  he 
had  authority  to  make  a  contract  for  its  use  for 
an  interrupted  trip  at  the  rate  specified  in  the 
car  company's  schedules  for  a  continuous  trip.71 


XL  DELIVERY  AMD  ACCEPTANCE  TO  CHARGE  CARRIER" H 


[f,  304]  A.  Delivery  and  Acceptance  Essential 
In  order  that  the  carrier  may  be  charged  with  refer- 
ence to  the  custody,  care,  and  transportation  of 
goods,  it  is  essential  that  as  bailee  it  shall  have 
come  into  possession  of  the  goods,  which,  of  course, 
involves  a  delivery  by  the  shipper  and  an  accept- 


ance by  the  carrier,  and  until  there  has  been  such 
delivery  and  acceptance,  by  which  the  possession  of 
the  goods  has  been  transferred  from  the  shipper 
to  the  carrier,  no  liability  of  the  carrier  with  refer- 
ence to  such  goods  arises.71  "The  receipt  of  the 
goods  lies  at   the  foundation   of  the   contract   to 


the  power  of  the  agent  representing 
the  principal  enables  him  to  make 
all  necessary  and  reasonable  stipu- 
lations for  the  delivery  of  goods,  and 
It  is  fair  to  assume  the  speedy  de- 
livery of  the  goods  necessarily  placed 
In  contemplation  of  the  parties  to 
the  contract  .  .  .  clearance  under 
the  regulation  of  the  British  Colum- 
bia customs  department"). 

88.  Flint  v.  Boston,  etc.,  R.  Co., 
7t  N.  H.  141,  59  A  938. 

8ft.  Short  v.  Delaware,  etc.,  Co., 
41  Pa.  Super.  141,  144  (where  It 
was  said:  'The  extent  of  the  author- 
ity of  an  agent  may  depend  some- 
times on  the  nature  of  the  agency, 
and  may  be  extended  or  varied  on 
the  ground  of  implied  authority,  ac- 
cording to  the  pressure  or  the 
circumstances  connected  with  the 
business  with  which  he  is  intrusted. 
The  emergency  of  an  accident,  or  an 
unusual  condition  which  requires 
prompt  action,  may  invest  the  rep- 
resentative of  the  company  highest 
In  authority  who  Is  then  present  with 
power  to  do  such  things  as  are  rea- 
sonable to  meet  the  emergency"). 

60.  Oderklrk  v.  Fargo,  68  Hun 
J47,  11  NYS  871,  61  Hun  418,  16  NYS 
HO. 

61.  Miller  v.  Missouri,  etc.,  R.  Co., 
157  Mo.  A.  638,  138  SW  902. 

63.  Quanah.  etc.,  R  Co.  Y.  Drum- 
mond,  (Tex.  Civ.  A.)   147  SW  728. 

63,  Newport  News,  etc.,  R  Co.  v. 
Reed,  10  KyL  1020. 

64k  Illinois  Cent.  R.  Co.  v.  Swan- 
ion.  92  Miss.  485.  46  S  83. 

68.  Illinois  Cent.  R  Co.  v.  Swan- 
son,  92  Miss.  486,  46  S  83. 

66.  Louisville,  etc..  R.  Co.  v.  Ben- 
nett. 76  SW  408.  25  KyL,  834. 

ST.  Welkle  v.  Minneapolis,  etc.,  R. 
Co,  64  Minn.  296,  66  NW  968. 

66.  Missouri  Pac.  R.  Co.  v.  Car- 
penter, 44  Kan.  257,  24  P  462. 


66.  Gathrlght  v.  Pacific  Express 
Co..  105  Tex.  157,  145  SW  1185  [aff 
(Civ.  A.)  130  SW  1035]. 

70.  Mix  v.  Chicago,  etc.,  R.  Co.,  34 
S.  D.  613,  149  NW  727. 

71.  Chicago,  etc.,  R.  Co.  v.  Ingra- 
ham.  114  Ark.  506.  170  SW  232. 

71 H.  Delivery  of  oargo  to  Teasel 
see  Shipping  [86  Cyc  257]. 

73.  U.  S. — Missouri  Pac  R  Co.  v. 
McFadden,  154  U.  S.  165,  14  SCt  990, 
38  L.  ed.  944;  St.  Louis,  etc.,  R  Co. 
v.  Commercial  Union  Ins.  Co.,  139  IT. 
S.  223,  II  SCt  554,  35  L.  ed.  164; 
Louisville,  etc.,  R.  Co.  v.  U.  S.,  39 
Ct.  CI.  405. 

Ala. — Loveman  v.  Alabama,  etc.,  R. 
Co..  175  Ala.  816.  57  S  817. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Neel, 
56  Ark.   279,  19  SW  963. 

Conn. — Trowbridge  v.  Chapln,  23 
Conn.  595;  Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  354,  52  AmD  344. 

Del. — Truax  v.  Philadelphia,  etc., 
R  Co.,  8  Del.  238. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Friedman,  128  Qa.  316.  67  SB  778: 
Wilson  v.  Atlanta,  etc..  R.  Co.,  82 
Ga.  386,  9  SB  1076;  Southern  Express 
Co.  v.  Newby,  36  Ga.  635,  91  AmD 
783. 

111. — Illinois  Cent.  R.  Co.  v.  Smyser, 
38  111.  364,  87  AmD  301;  Marcus  v. 
Chicago,  etc.,  R.  Co.,  167   111.  A.  638. 

Iowa. — Fraaier  v.  Kansas  City,  etc., 
R  Co.,  48  Iowa  671. 

Ky. — Dunnlngton  v.  Louisville,  etc., 
R  Co.,  153  Ky.  388,  155  SW  750; 
Pittsburg,  etc..  R.  Co.  v.  American 
Tobacco  Co..  126  Ky.  682,  104  SW  377, 
31  KvL  1013. 

La. — Williams  v.  Peytavin,  4  Mart. 
304. 

Mass. — Pltlock  v.  Wells,  109  Mass. 
452. 

Mich. — Michigan  Southern,  etc.,  R. 
Co.  v.  McDonough,  21  Michr  166,  4 
AmR    466. 


Miss. — Anderson  v.  Mobile,  etc.,  R. 
Co.,  38  S  661;  Tate  v.  Yazoo,  etc..  R 
C"„  78  Miss.  842,  29  S  392,  84  AmSR 
649. 

Nebr. — Burrowes  v.  Chicago,  etc., 
R  Co.,  85  Nebr.  497.  123  NW  1028. 
84  LRANS  220.  87  Nebr.  142,  126  NW 
1084,  34  LRANS  223. 

N.  Y. — London,  etc.,  F.  Ins.  Co.  v. 
Rome.  etc..  R.  Co..  144  N.  Y.  200.  39 
NE  79.  43  AmSR  762;  Aikln  v.  West- 
cott.  123  N.  Y.  3«.  jr,  NE  503;  Gros- 
venor  v.  New  Yurk  Cent.  R.  Co..  39 
N.  Y.  34,  6  Transcr.  A.  311,  5  Abb 
PrNS  345;  Cronkhlte  v.  Wells.  32 
N.  Y.  247:  Blanchard  v.  Isaacs,  3 
Barb.  388;  Ball  v.  New  Jersey  Steam- 
boat Co.,  1  Daly  491;  Abrams  v.  Piatt, 
23  Misc.  637.  62  NYS  163. 

N.  C. — Williams  v.  Southern  R.  Co.. 
156  N.  C.  260.  71  SE  346. 

Oh.— The  Montgomery  v.  Kent,  20 
Oh.  54. 

Tex. — Edwards  v.  Texas  Midland 
R  Co.,  (Civ.  A.)  81  SW  800,  84  SW 
1097. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264. 

Wash. — Roy  v.  Grlffln,  26  Wash. 
106,  166  P  120. 

Eng. — Taylor  v.  Buchanan,  4  B.  & 
C.  419,  10  ECL  641,  107  Reprint  1116; 
Cooke  v.  Wilson,  1  C.  B.  N.  S.  153, 
87  ECL  153,  140  Reprint  66;  North 
British  R.  Co.  v.  Colbness  Iron  Co., 
14  R.  &  Can.  Tr.  Cas.  246. 

Man. — Young  v.  Canadian  Pac.  R. 
Co..  1  Man.  206. 

N.  B. — Busby  v.  Winchester,  27  N. 
B.  231. 

[a]  "x»  order  to  constitute  a  de- 
livery, complete  control  of  the  goods 
must  be  given  to  the  carrier;  that  is 
to  say,  the  owner  must  not  retain 
any  manner  of  control  over  the  goods, 
and,  if  any  one  else  retains  such 
control,  It  must  be  as  the  agent  of 
the  carrier,  and  not  as  the  agent  of 
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earry  and  deliver.  If  no  goods  are  actually  re- 
ceived, there  can  be  no  valid  contract  to  earry  or 
to  deliver."" 

[$  305]  B.  Time  of  Delivery.  Carriers  may 
make  reasonable  regulations  as  to  the  time  when 
goods  shall  be  tendered  for  shipment,"  and  a 
tender  at  some  other  time  would  not,  it  seems, 
amount  to  a  delivery.  But  a  custom  imposing  con- 
ditions as  to  the  hours  within  which  shipments  will 
be  received  or  forwarded  by  a  carrier  becomes 
immaterial  if  the  conditions  are  waived  and  the 
shipment  is  in  fact  accepted  by  the  carrier  for  the 
purpose  of  transportation  and  delivery  to  the  con- 


signee." 

[4  3061 
Freight™ 


C.  Place  for  Delivering  and  Receiving 
As  heretofore  shown,  a  carrier  may 
make  and  enforce  reasonable  regulations  fixing  the 
places  at  which  it  Will  receive  and  deliver  freight, 
and  it  cannot  be  compelled  to  receive  or  handle 
it  at  other  places.77  Hence,  as  a  general  rule,  the 
mere  placing  or  depositing  of  goods  at  some  place 
other  than  that  at  which  the  carrier  is  accustomed 
to  receive  goods  does  not  amount  to  a  delivery  nor 
charge  the  carrier  as  such  for  loss  or  injury  to  the 
goods  ;7*  and  this  is  especially  true  where  the  goods 
are   so   deposited   for   the   shipper's  own   conven- 


ience.7* This  principle  has  received  frequent  appli- 
cation in  the  case  of  goods  placed  along  the  right  of 
way  of  the  carrier,80  or  near  switches  or  sidings.*1 
But  where  the  carrier  directs  the  goods  to  be  left 
at  a  particular  place,  agreeing  to  receive  it  there, 
a  deposit  of  the  goods  at  that  place  constitutes 
sufficient  delivery  to  charge  the  carrier.**  And 
the  carrier  may  by  special  arrangement  with  the 
shipper  or  by  implication  from  habitual  custom  and 
usage  agree  to  accept  and  receive  goods  for  trans- 
portation placed  along  its  line  for  shipment  at 
places  other  than  the  regularly  designated  places 
for  the  reception  and  delivery  of  freight ,  and 
by  reason  of  such  usage,  custom,  or  agreement,  a 
deposit  of  goods  by  the  shipper  at  a  place  where 
it  would  not  ordinarily  be  bound  to  accept  goods 
for  transportation  may  constitute  a  delivei-y  suffi- 
cient to  charge  the  carrier  as  an  insurer  for  loss 
or  injury  to  the  goods.8* 

[$307]  D.  Notice  of  Delivery— 1.  In  Ghmeral 
In  the  absence  of  special  contract,  custom,  or  usage, 
it  is  not  sufficient  that  the  property  is  delivered  on 
the  carrier's  premises  or  placed  in  a  position  from 
which  it  might  readily  be  taken  by  the  carrier  or 
its  agent,  but  there  must  be  notice  to  it  or  its  agent 
of  the  delivery,  and  intention  to  place  the  goods 


the  shipper."  Gulf,  etc..  R  Co.  v. 
Lowery.   (Tex.  Civ.  A.)   155  SW  992, 

73.  Pollard  v.   Vinton,   106   U.   S. 

7.  8,  26  L.  ed.  998  [quot  with  appr 
Marcus  v.  Chicago,  etc.,  R  Co.,  167 
111.  A.   638,   642]. 

74.  See  supra  I  S3. 

78.  Central  of  Georgia  R.  Co.  v. 
Butler  Marble,  etc.,  Co.,  8  Ga.  A.  1, 
68  SE  775. 

78.  Place  at  which.  oaxxUm  are 
required  to  famish  cars  for  reoelv- 
InrfreUcht  see  supra  i  67. 

77.  See  supra  55  53,  67. 

78.  Ga. — Central  R.,  etc.,  Co.  v. 
Hlnes,  19  Ga.  203. 

Miss. — Anderson  v.  Mobile,  etc.,  R. 
Co.,  38  S  661;  Tate  v.  Yazoo,  etc.,  R. 
Co.,  78  Miss.  842,  29  S  392,  84  AmSR 
649;  Kansas  City,  etc.,  R.  Co.  v.  Lilly, 
8  S  644. 

N.  T. — Spade  v.  Hudson  River  R 
Co..  16  Barb.  383. 

N.  C. — Wells  v.  Wilmington,  etc, 
R.  Co.,  51  N.  C.  47,  72  AmD  556. 

Tex. — Abbott  Gin  Co.  v.  Missouri, 
etc..  R.  Co.,  67  Tex.  Civ.  A.  263,  132 
SW  284. 

79.  Truax  v.  Philadelphia,  etc.,  R 
Co.,  8  Del.  233;  Wilson  v.  Atlanta, 
etc.,  R  Co..  82  Ga.  386,  9  SE  1076; 
Wells  v.  Wilmington,  etc.,  R  Co.,  51 
N.  C.  47,  72  AmD  556. 

80.  Wilson  v.  Atlanta,  etc.,  R.  Co., 
82  Ga.  886,  9  SB  1076;  Brown  v.  At- 
lanta, etc.,  R.  Co.,  19  S.  C.  89;  Hous- 
ton, etc.,  R.  Co.  v.  Hodde,  42  Tex. 
467. 

[a]  Illustrations*— (1)  Roadside 
deposits  made  to  save  the  trouble  of 
hauling  to  a  regular  station  are  at 
the  risk  of  the  owners  until  they 
have  been  loaded  on  a  car;  and  an 
action  cannot  be  maintained  against 
a  railroad  company  to  hold  It  liable 
as  a  common  carrier  for  the  loss  of 
such  goods  deposited  at  a  place  where 
there  was  no  regular  station  and  no 
agent,  although  a  conductor  on  one 
of  the  company's  freight  trains  had 
promised  to  stop  there  and  take  them 
on.  Wells  v.  Wilmington,  etc.,  R.  Co., 
61  N.  C.  47,  72  AmD  556.  (2)  The 
deposit  of  goods  along  the  line  of  a 
railway  made  for  the  convenience  of 
the  owner,  where  the  carrier  has 
never  assumed  possession  and  con- 
trol of  the  goods  nor  accepted  them 
for  transportation,  does  not  give  rise 
to  any  liability  on  the  part  of  the 
carrier  with 'reference  to  such  goods. 
Wilson  v.  Atlanta,  etc..  R.  Co..  82  Oa. 
386.  9  SE  1076.  (3)  Where  plaintiff's 
cotton  seed  was  placed  In  certain 
houses   located   on   a   carrier's   right 


of  way,  but  not  belonging  to  the  car- 
rier, for  storage  until  cars  could  be 
obtained   In   which   it  could   be   shlp- 

fied,  and  no  bills  of  lading  had  been 
ssued,  or  other  act  done  snowing  an 
Intention  to  accept  the  seed  for  trans- 
portation, the  railroad  was  not  liable 
as  a  carrier  for  the  destruction  of 
the  seed  by  Ore  communicated  to  the 
storage  houses  from  Are  originating 
on  its  cotton  platform  from  sparks 
from  defendant's  engine.  Abbott 
Gin  Co.  v.  Missouri,  etc,  R.  Co.,  5T 
Tex.  Civ.  A.  268.  122  SW  284.  (4) 
Where  property  Is  placed  on  a  rail- 
road right  of  way  for  carriage  by 
request  of  the  owner  and  for  his 
convenience  and  by  permission  of  the 
railroad  under  a  contract  by  which 
the  owner  In  consideration  of  the  per- 
mission releases  the  railroad  from 
all  liability  for  Injury  to  the  property 
while  on  such  right  of  way,  whether 
attributable  to  the  negligence  of  the 
company  or  otherwise,  the  contract 
is  valid;  and.  If  the  property  Is  de- 
stroyed by  Are  while  on  the  right 
of  way,  the  company  is  not  liable, 
except  for  gross  negligence  or  will- 
ful misconduct.  Ashley  v.  Central 
of  Georgia  R.  Co.,  7  Ga.  A  711,  68 
SE  66. 

81.  Kansas  City,  etc.,  R.  Co.  v. 
Lilly,  (Miss.)  8  S  644  (holding  that 
a  place  on  the  line  of  a  railroad 
where  there  is  a  switch,  but  neither 
an  agent,  station,  nor  platform,  and 
where  shipments  are  made  only  by 
loading  directly  on  the  cars  of  the 
company,  and  where  freight  is  deliv- 
ered when  the  parties  are  ready  to 
receive  it,  is  not  a  depot  or  station, 
and  a  deposit  of  cotton  near  such 
switch  does  not  constitute  a  delivery 
of  it  to  the  company  or  render  the 
company  liable  for  its  safety  while 
there).  And  see  Tate  v.  Yazoo,  etc., 
R.  Co..  78  Miss.  842,  29  S  392,  84 
AmSR  649.  (in  this  case  It  appeared 
that  plaintiffs  operated  a  cotton  gin 
at  a  town  where  defendant  railway 
company  had  no  station  or  agent. 
Cotton  was  shipped  by  plaintiffs  by 
notifying  the  conductor  of  a  local 
freight  train  to  leave  a  car  on  the 
siding.  They  would  load  the  car  and 
flag  the  train  on  which  they  desired 
to  send  it,  the  conductor  of  which 
would  then  give  them  a  bill  of  lading. 
Pursuant  to  this  plan  they  loaded  a 
car  with  cotton  In  the  evening  after 
the  only  local  freight  for  the  day 
had  passed  and  there  would  be  no 
other  until  the  evening  of  the  next 
day.  During  the  night  the  cotton 
was  destroyed  by  fire.     It  was  held 


that  this  did  not  constitute  a.  deliv- 
ery to  and  an  acceptance  by  the  rail- 
road company,  so  as  to  make  it  liable 
for  the  value  of  the  cotton). 

88.  Fleming  v.  Hammond,  19  Ga. 
145. 

83.  Ala. — Montgomery,  etc,  R.  Co. 
v.  Kolb,  73  Ala.  396,  49  AmR   54. 

Conn. — Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  354,  62  AmD  344. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell,  70  Fla.  544,  70  S  567. 

Ga. — Ethrldge  v.  Central  of  Georgia 
R.  Co.,  136  Ga.  677,  71  SE  106 J,  38 
LRANS  932,  AnnCasl912D  128  and 
note. 

-  111. — Galena,  etc..  R.  Co.  v.  Rae,  18 
111.   488.  68  AmD  574. 

Ind. — Evansvllle,  etc.  R.  Co.  v. 
Keith,  8  Ind.  A.  57,  35  NE  296. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co.,  38  Iowa  100. 

Ky. — Pittsburg,  etc.,  R  Co.  v. 
American  Tobacco  Co.,  126  Ky.  582, 
104  SW  377,  31  KyL  1013. 

La. — Meyer  v.  Vlcksburg,  etc,  R 
Co.,  41  La.  Ann.  639,  6  S  218.  17 
AmSR  408. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Pool,  10 
Tex.  Civ.  A.  682,  31  SW  688. 

See  also  infra  i  308. 

[a]  Illustration. — By  a  long  and 
continuous  custom  of  receiving  and 
transporting  cordwood  left  at  a  point 
along  the  main  line  of  Its  track,  not 
at  a  regular  station  or  side  or  spur 
track,  a  common  carrier  may  obligate 
itself  to  continue  the  custom  .until 
it  has  given  reasonable  notice  that 
it  will  be  discontinued.  Ethrldge  v. 
Central  of  Georgia  R  Co.,  136  Ga. 
677,  71  SE  1063,  38  LRANS  932  and 
note,  AnnCasl912D  128, 

84,  Del. — Truax  v.  Philadelphia, 
etc.,  R.  Co.,  8  Del.  233. 

Ga. — Georgia  Southern,  etc.,  R.  Co. 
v.  Marchman,  121  Ga.  235,  48  SE  961: 
Southern  Express  Co.  v.  Newby,  36 
Ga.  635,  91  AmD  788;  Fleming  v. 
Hammond,  19  Ga.  145;  Central  of 
Georgia  R.  Co.  v.  Bird,  10  Ga.  A.  423, 
73   SE  699. 

Ky. — Pittsburg,  etc.,  R  Co.  v. 
American  Tobacco  Co.,  126  Ky.  582, 
104  SW  377.  31  KyL  1013. 

Tex. — St.  Louis,  etc-  R.  Co.  v. 
Brass.  (Civ.  A.)  133  SW  1076;  Mis- 
souri, etc.,  R.  Co.  v.  Union  Ins.  Co.. 
(Civ.  A.)   39  SW  975. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.   (61  Va.)  264. 

[a]  Thus  (1)  a  railroad  company 
may  as  a  result  of  custom  or  an  ex- 
press contract  become  obligated  to 
receive  freight  at  a  point  where  there 
is  no  station,  platform,  cars,  or  agent. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  an 
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in  the  care  and  custody  of  the  carrier  for  trans- 
portation.*8 

[4  308]  2.  Special  Contract,  Custom,  or  Usage- 
The  general  rule  stated  in  the  preceding  section  is 
subject  to  any  conventional  arrangement  between 
the  carrier  and  its  patrons,  or  to  a  custom  or  usage 
in  their  dealings  which  dispenses  with  the  giving  of 
actual  notice  to  the  carrier  of  the  delivery  of  the 
goods.  In  other  words,  constructive  delivery  may 
be  made  sufficient  by  a  special  contract,  custom,  or 
usage,  and  the  placing  of  the  goods  by  the  shipper 
in  the  place  at  which  they  are  accustomed  to  be 
deposited,  or  at  a  place  specially  designated  by 


contract,  will  be  a  sufficient  delivery  and  acceptance 
to  charge  the  carrier  as  an  insurer,  although  no 
actual  notice  is  given  to  -the  carrier  or  assent 
shown.8*  This  general  principle  has  been  held  ap- 
plicable even  though  the 'custom  or  usage  relied  on 
was  contrary  to  the  express  directions  and  special 
regulations  of  the  company,  which  fact  was  known 
to  the  shipper."  However,  if  custom  or  usage  is 
relied  on,  there  can  be  no  constructive  delivery  of 
goods  so  as  to  bind  the  carrier  for  their  carriage 
except  at  such  place,  as  where  by  constant  practice 
and  usage  they  have  received  property   left  for 


Georgia  Southern,  etc..  R.  Co.  v. 
Marchman.  121  Oa.  285,  48  SE  981. 
(2)  "Where  by  agreement  freight  ia 
-deposited  at  a  given  point  on  the 
line  of  railway  for  the  purpose  of 
immediate  transportation,  there 
seems  to  be  no  good  reaspn  why  such 
deposit  should  not  constitute  deliv- 
ery to  the  carrier,  whose  liability 
would  commence  from  the  time  the 
goods  were  deposited  at  the  place 
agreed  on."  Georgia  Southern,  etc., 
R  Co.  v.  Marchman,  121  Ga.  235,  238. 
48  SE  961.  (2)  A  railroad  company 
is  bound  by  a  custom  acquiesced  in 
by  it  under  which  timber  Is  piled 
up  on  its  right  of  way  for  shipment. 
If  It  is  destroyed  by  Are  originating 
from  one  of  the  company's  trains 
and  without  the  contributory  negli- 
gence of  the  owner  of  the  timber, 
the  railroad  is  liable  in  damages. 
Gulf,  etc..  R  Co.  v.  McLean,  74  Tex. 
646.  12  SW  843. 

86.  U.  S.— The  Willie  v.  Sandho- 
val   92  Fed.  286. 

Ala. — O'Bannon  v.  Southern  Ex- 
press Co.,  61  Ala  481;  Southwestern 
R  Co.  v.  Webb.  48  Ala.  585. 

Conn. — Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  364,  52  AmD  344. 

N.  J. — Standard  Combed  Thread  Co. 
v.  Pennsylvania  R.  Co.,  88  N.  J.  L. 
257,  259,  95  A  1002,  LRA1916C  .606 
and  note   [cit  Cyc]. 

N.  Y. — Grosvenor  v.  New  York 
Cent.  R.  Co..  39  N.  Y.  34,  6  Transcr. 
A  311.  6  AbbPrNS  345;  Salinger  v. 
Simmons,  67  Barb.  613;  Packard  v. 
Getman,  6  Cow.  767,  16  AmD  476. 

N.  C. — Basnlght  v.  Atlantic,  etc., 
R.  Co.,  Ill  N.  C.  592,  16  SB  323; 
Wells  v.  Wilmington,  etc.,  R.  Co.,  61 
N.  C.  47.  72  AmD  666. 

Pa. — Spofford  v.  Pennsylvania  R 
Co.,  11  Pa.  Super.  97. 

"The  general  rule  Is,  that  it  must 
be  delivered  into  the  hands  of  the 
carrier  himself,  or  of  his  servant,  or 
some  person  authorised  by  him  to 
receive  it;  and  if  it  is  merely  depos- 
ited in  the  yard  of  an  inn,  or  upon  a 
wharf  to  which  the  carrier  resorts, 
or  is  placed  in  the  carrier's  cart, 
Tessel.  or  carriage,  without  the 
knowledge  and  acceptance  of  the  car- 
rier, his  servants  or  agents,  there 
would  be  no  bailment  or  delivery  of 
the  property,  and  he,  consequently, 
could  not  be  made  responsible  for  its 
loss."  Merrlam  v.  Hartford,  etc.,  R. 
Co.,  20  Conn.  354.  269,  52  AmD  344. 

fa]  riaelar  on  platform  at  depot. 
— X  railroad  company  Is  not  liable 
for  cotton  stolen  or  lost  after  a 
deposit  on  a  platform  at  a  station 
house,  unless  it  is  shown  that .  the 
railroad  company  or  its  agents  had 
notice  of  the  deposit  ana  received 
the  cotton  for  transportation  as  a 
common  carrier.  Southwestern  R.  Co. 
t.  Webb,  48  Ala.  585. 

[b]  A  delivery  to  a  railroad  waxe- 
aoase  about  dark  and  after  it  was 
closed  and  locked  for  the  night  by 
plaintiff's  agent,  by  opening  the  upper 
door  and  thereby  putting  the  goods 
in,  there  being  no  one  in  charge, 
does  not  show  such  delivery  as  will 
charge  defendants  as  a  common  car- 
rier nor  as  a  warehouseman  without 
affirmative  proof  of  some  act  of  neg- 
ligence on  the  part  of  defendant. 
Spofford  v.  Pennsylvania  R.  Co.,  11 
Pa.  Super.  97. 

.  [c]    Trading  of  goods  on  detached 
box  oar  at  public  siding  distant  from 


the  railroad  station  and  freight  office 
and  with  no  participation  by  the  rail- 
road employees  beyond  placing  the 
oar  is  not  a  delivery  to  the  carrier  In 
view  of  an  existing  custom,  where 
the  loading  was  complete  in  less  than 
forty-eight  hours  and  no  notice  was 
given  to  the  carrier.  Standard 
Combed  Thread  Co.  v.  Pennsylvania 
R.  Co.,  88  N.  J.  L.  267,  96  A  1002, 
LRA1916C   606. 

86.  Ala — Montgomery,  etc.,  R.  Co. 
V.  Kolb,  73  Ala.  396,  49  AmR  54. 

Conn. — Merrlam  v.  Hartford,  etc., 
R.  Co.,  20  Conn.  364.  52  AmD  344. 

D.  C. — Bowie  v.  Baltimore,  etc.,  R. 
Co.,  8  D.  C.  94. 

Ga. — Georgia  Southern,  etc.,  R.  Co. 
v.  Marchman,  121  Ga.  235,  48  SB  961; 
Balnbrldge  Grocery  Co.  v.  Atlantic 
Coast  Line  R  Co.,  8  Ga  A.  677,  70 
SB  164. 

Ind. — Bvaosvllle.  etc.,  R.  Co.  v. 
Keith.  8  Ind.  A.  67,  36  NE  296.  And 
see  Louisville,  etc.,  R.  Co.  v.  Flana- 
gan, 113  Ind.  488,  14  NE  370,  3  AmSR 
874. 

Ky. — Dunnington  v.  Louisville,  etc., 
R.  Co.,  168  Ky.  388,  155  SW  760; 
Pittsburg,  etc.,  R.  Co.  v.  American 
Tobacco  Co..  26  Ky.  682,  104  SW  377, 
31  KyL  1013. 

La. — Meyer  v.  Vlcksburg,  etc.,  R. 
Co..  41  La.  Ann.  689.  6  S  218,  17 
AmSR  408. 

Me.— Witzler  v.  Collins,  70  Me.  290, 
36  AmR  327. 

N.  J. — Standard  Combed  Thread  Co. 
v.  Pennsylvania  R.  Co..  88  N.  J.  L 
257.  96  A  1002.  LRA1916C  606  and 
note. 

Tex. — Ft.  Worth,  etc.,  B,  Co.  v. 
Waggoner  Nat.  Bank,  86  Tex.  Civ.  A. 
293,  81  SW  1050;  Ft.  Worth,  etc.,  R. 
Co.  v.  Martin,  12  Tex.  Civ.  A.  464,  85 
SW  21:  Gulf,  etc.,  R.  Co.  v.  Poole,  10 
Tex.  Civ.  A.  682,  31  SW  688. 

See  Yarborough  v.  Southern  R.  Co., 
78  S.  C.  103.  58  SB  936. 

"It  is  not  .  .  .  essential  to  fix 
the  liability  of  the  carrier  for  the 
loss  of  goods  that  there  should  be 
proof  of  actual  delivery  of  the  goods 
to  the  carrier  or  evidence  that  the 
carrier  had  taken  physical  possession 
of  the  goods  or  the  car  In  which 
the  goods  are  loaded.  It  will  be 
sufficient  to  charge  the  carrier  with 
responsibility  for  the  loss  of  the 
goods  if  it  is  shown  that  there  was 
a  constructive  delivery  of  the  goods 
or  of  the  car  containing;  the  goods. 
For  example,  the  carrier  may,  by 
virtue  of  a  custom  acquiesced  In  or 
sanctioned  by  it  or  its  course  of 
dealing,  be  deemed  to  be  construc- 
tively in  the  possession  of  goods 
w,hen  they  are  placed  at  a  point  at 
which  It  was  In  the  habit  of  receiv- 
ing them,  or  at  which,  by  its  course 
of  conduct,  it  had  led  the  shipper  to 
believe  that  it  Would  receive  them." 
Dunnington  v.  Louisville,  etc.,  R.  Co., 
163  Ky.  388,  391.  155  SW  750. 

[a]  The  delivery  of  Inanimate 
property  on  the  platform  of  a  rail- 
road company,  which  is  the  usual 
place  of  receiving  freight  prepara- 
tory to  shipment,  and  under  an 
agreement  previously  made  for  the 
transportation  of  the  same  is  a  suf- 
ficient delivery  to  charge  the  railroad 
company  with  liability  as  a  common 
carrier.  Bowie  v.  Baltimore,  etc.,  R. 
Co.,  8  D.  C.  94. 

[b]  Deposit  of  cotton  in  street 
alongside   of  platform, — Proof   of  a 


constant  practice  and  usage  of  a  car- 
rier to  accept  cotton  for  shipment 
when  deposited  at  a  particular  place 
without  special  notice  to  the  carrier 
of  such  deposit  is  sufficient  to  show 
a  public  offer  by  the  carrier  to  re- 
ceive In  that  way  and  to  constitute 
an  agreement  between  the  parties 
by  which  the  goods,  when  so  depos- 
ited shall  be  considered  as  delivered 
to  the  carrier  without  further  notice, 
so  that  a  deposit  of  cotton  in  a  street 
along  the  side  of  a  platform  of  the 
depot  or  in  the  railroad  company's 
cotton  yard,  for  shipment,  in  pursu- 
ance of  such  a  custom  sanctioned 
and  recognised  by  the  depot  agent, 
will  amount  to  a  delivery  to  the 
company.,  Montgomery,  eta,  R.  Co. 
v.  Kolb,  73  Ala.  396,  49  AmR  64. 

[c]  Placing  cattle  in  pens  of  oom- 
pany. — A  carrier  is  not  relieved  from 
liability  for  injury  to  cattle  placed 
In  its  pens  awaiting  transportation, 
under  an  agreement  with  its  agents 
that  they  were  to  be  placed  therein 
on  a  certain  day,  by  the  mere  fact 
that  the  carrier  did  not  have  actual 
notice  of  the  cattle  having  been 
placed  in  the  pens  on  the  day  agreed 
on,  where  the  cattle  were  put  in  the 
pens  on  that  day  and  injured  therein 


because  of  negligence  of  the  carrier. 
Ft.  Worth,  etc.,  it.  Co.  v.  Waggoner 
Nat.    Bank,    36    Tex.   Civ.   A.-  293.    81 


SW   1050. 

[d]     Delivery  of  oars  oa  sidetrack. 

—A  shipper  and  carrier  may  contract 
in  relation  to  the  use  of  a  sidetrack, 
that  delivery  of  cars  loaded  by  the 
shipper  on  such  sidetrack  to  the  car- 
rier shall  be  understood  to  have 
taken  place  whenever  the  carrier  re- 
moves the  car  from  the  track  and 
places  it  In  its  freight  train  for 
shipment,  although  such  agreement 
would  not  affect  the  shipper's  right 
to  insist  on  the  carrier  promptly  ac- 
cepting goods  tendered  to  It  for 
transportation,  or  limit  the  carrier's 
liability  for  Its  own  negligence.  Baln- 
brldge Grocery  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  8  Ga.  A.  677,  70  SB 
154. 

87.  Montgomery,  etc.,  R.  Co.  v. 
Kolb.  73  Ala.  396,  404.  49  AmR  54 
(where  the  court  said:  "Whatever 
regulation,  custom  or  usage  such  sta- 
tion agent  adopts,  or  permits  to  be 
adopted,  the  public  must  either  con- 
form to,  or  will  feel  itself  justified 
In  conforming;  to.  The  rules  observed 
by  shippers  in  their  general  transac- 
tions, if  continuous  or  frequent,  al- 
though not  universal,  grow  into  a 
usage,  which  would  authorize  others 
to  treat  It  as  the  proper  rule,  and 
as  an  element  of  the  contract  of 
affreightment.  This  constitutes  the 
very  spirit,  the  Intent  of  a  usage  of 
trade.  It  supplies,  by  Implication,  an 
unexpressed  fact,  or  link  In  the  chain 
of  facts,  which  go  to  make  up  and 
prove  the  contract.  And  we  think  it 
no  answer  to  this,  that  no  testimony 
was  offered  of  this  violation  of  In- 
structions on  the  part  of  the  agent, 
tending  to  trace  notice  of  it  to  the 
superintendent.  It  was  the  duty  of 
the  corporation  to  keep  Itself  in- 
formed of  the  manner  in  which  its 
station  agents  conducted  their 
agency,  their  habit,  or  usage  in  the 
matter  of  receiving  and  delivering 
freight;  and  we  think  It  would  be 
highly  detrimental  to  the  public  serv- 
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transportation.88  Constructive  delivery  may  also 
be  made  by  delivering  to  the  carrier  the  receipt  of 
a  warehouseman  or  cotton  compress  company,  from 
whose  custody  the  goods  are  to  be  taken  by  the 
carrier,  and  the  issuance  of  a  bill  of  lading  by  the 
carrier's  agent  in  consequence  thereof.89  Especially 
is  this  true  where  the  compress .  company  is  the 
carrier's  agent  for  compressing  the  cotton  as  pre- 
liminary to  a  more  convenient  transportation.90  To 
complete  delivery  it  is  essential  that  the  property 
should  be  placed  in  such  a  position  that  it  may  be 
taken  care  of  by  the  agent  or  person  having  charge 
of  the  business  and  under  his  immediate  control.91 
Even  the  placing  of  the  goods  on  the  vehicle  of  the 
carrier,  whether  it  is  a  wagon  or  a  car,  ready  for 


ice.  If  we  were  to  permit  a  railroad 
corporation  to  escape  responsibility 
for  the  consequences  of  a  usage, 
which  Its  own  trusted  agents  'had 
permitted  to  grow  up,  and  be  acted 
upon"). 

88.  Witsler  v.  Collins,  70  Me.  290, 
36  AmR  327. 

89.  Deming  v.  Merchants'  Cotton- 
Press,  etc..  Co..  90  Tenn.  306,  17  SW 
89,   13  LRA  618. 

[a]  Bat  the  mere  delivery  of  a 
warehouse  rooeipt  with  order  for  de- 
livery of  the  goods  to  the  carrier  is 
not  a  constructive  delivery  where  the 
goods  are  destroyed  in  the  warehouse 
before  removal  by  the  carrier.  Stew- 
art v.  Gracy,  93  Tenn.  814,  27  SW 
664. 

[b]  Where  cotton  Intended  for 
shipment  waa  destroyed  while  yet  on 
the  compress  company's  platform.  It 
was  held  that  the  carrier  was  not 
liable,  although  a  bill  of  lading  had 
been  issued.  Amory  Mfg.  Co.  v.  Gulf, 
etc.,  R.  Co..  89  Tex.  119,  37  SW  866, 
69  AmSR  66. 

[c]  It  Is  not  negligence  on  the 
part  of  the  shipper  of  goods  by  rail 
to  leave  the  goods  on  the  company's 
platform  unguarded,  so  as  to  defeat 
recovery  on  an  Insurance  policy  cov- 
ering the  goods.  St.  Louis,  etc.,  R. 
Co.  v.  Philadelphia  F.  Assoc,  66  Ark. 
163.   18   SW  43. 

SO.  Arthur  v.  Texas,  etc.,  R.  Co., 
204  U.  S.  605,  27  SCt  338,  61  L.  ed. 
690  [rev  139  Fed.  127.  71  CCA  891] 
(holding  that,  where  a  railway  com- 
pany has  no  other  place  for  delivery 
of  cotton  than  the  stores  and  plat- 
form of  a  compress  company  where 
all  cotton  transported  by  It  is  com- 
pressed at  its  expense  and  by  Its 
order,  its  acceptance  of,  and  exchange 
of  its  own  bills  of  lading  for  re- 
ceipts of  the  compress  company 
passes  to  it  the  constructive  posses- 
sion and  absolute  control  of  the 
cotton  represented  thereby  and  con- 
stitutes a  complete  delivery  of  it 
thereof;  nor  can  the  railway  company 
thereafter  divest  itself  of  responsi- 
bility for  due  care  by  leaving  the 
cotton  in  the  hands  of  the  compress 
company  as  that  company  becomes 
its  agent);  Southern  R.  Co.  v.  Jones 
Cotton  Co.,  167  Ala.  £75.  62  S  899; 
St.  Louis,  etc.,  R.  Co.  v.  Brass.  (Tex. 
Civ.  A.)  133  SW  1076;  Texas  Midland 
R.  Co.  v.  Edwards,  56  Tex.  Civ.  A. 
643,  121  SW  670;  Missouri,  etc..  R. 
Co.  v.  Union  Ins.  Co..  (Tex.  Civ.  A.) 
29  SW  976  (holding  that  the  liability 
of  a  carrier  for  cotton  burned  in 
actual  possession  of  a  compress  com- 
pany to  which  it  has  been  delivered 
for  compression  and  subsequent  ship- 
ment, and  for  which  the  carrier  has 
Issued  bills  of  lading  to  the  shipper, 
may  be  established  by  the  custom  of 
-dealing  between  the  parties  whereby 
the  property  is  treated  as  under  con- 
trol of  the  carrier  from  the  time  It 
issues  said  bills). 

91.  Grosvenor  v.  New  York  Cent. 
R.  Co..  39  N.  Y.  34. 

92.  Kv. — Dunnington  v.  Louisville, 
etc.,  R.  Co.,  163  Ky.  388,  155  SW  750. 

N.    C. — Basnlght    v.    Atlantic,    etc., 
R.  Co.,  Ill  N.  C.  592,  16  SB  323. 
Okl. — Kansas   City,  etc.,   R.   Co.   v. 


Cox,  25  Okl.  774.  108  P  830,  32  LRA 
NS  313  and  note. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Hodde,  42  Tex.  467;  Yoakum  v.  Dry- 
den,  (Civ.  A.)  26  SW  312;  Ft.  Worth, 
etc.,  R.  Co.  v.  Riley,  (Civ.  A.)  1'SW 
446. 

Wis. — Glass  v.  Goldsmith,  22  Wis. 
488. 

93.  Basnlght  v.  Atlantic,  etc.,  R. 
Co.,  Ill  N.  C.  692,  16  SE  323;  Yoa- 
kum V.  Dryden,  (Tex.  Civ.  A.)  26  SW 
312. 

94.  Under  what  circumstances  car- 
rier liable  as  warehouseman  for 
goods  In  its  custody  awaiting  trans- 
portation see  infra  5  323. 

95.  Ala. — Central  of  Georgia  R. 
Co.  v.  Sigma  Lumber  Co.,  170  Ala. 
627,   64   S   205.  AnnCasl912D  966. 

Ark. — Kansas  City, ■etc.,  R.  Co.  v. 
Barnett,  69  Ark.  160,  61  SW  919. 

Colo.— Colorado,  etc.,  R.  Co.  v. 
Brenlman,  22  Colo.  A.  1,'9,  126  P  866 
[cit  Cyc]. 

Ga. — Dixon  v.  Georgia  Cent.  R.  Co., 
110  Ga.  173,  36  SE  369. 

Kan. — Missouri  Pac.  R.  Co.  v. 
Riggs,  10  Kan.  A.  678,  62  P  712. 

Ky. — Dunnington  v.  Louisville,  etc., 
R.  Co.,  163  Ky.  388,  166  SW  760. 
_,  La. — Mente  v.  Illinois  Cent.  R.  Co., 
1  La.  A.  (Orleans)  154. 

Mich. — Stapleton  v.  Grand  Trunk 
R.  Co.,  138  Mich.  187,  94  NW  739. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Pow- 
ers, 73  Nebr.  816,  103  NW  678. 

N.  H. — Elkins  v.  Boston,  etc.,  R. 
Co.,  23  N.  H.  276. 

N.  Y. — London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co..  144  N.  Y.  200,  39 
NE  79.  43  AmSR  752;  Spade  v.  Hud- 
son River  R.  Co.,  16  Barb.  383. 

Tenn. — American  Lead  Pencil  Co. 
v.  Nashville,  etc.,  R.  Co..  124  Tenn. 
57,  134  SW  613,  32  LRANS  323  [cit 
Cyc]. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Lowery, 
(Civ.  A.)  155  SW  992;  Gulf,  etc.,  R. 
Co.  v.  Pool,  10  Tex.  Civ.  A.  682,  81 
SW   688 

[a]  Applications  of  role.— (1)  The 
proprietor  of  a  tent  show,  on  Sunday 
afternoon,  loaded  part  of  his  outfit 
Into  a  car  furnished  by  the  carrier, 
retaining  the  balance  for  use  the  fol- 
lowing night,  under  an  agreement 
with  the  carrier's  agent  that  he 
should  finish  loading  on  the  follow- 
ing morning,  when  the  car  was  to 
be  hauled  to  the  next  stopping  place. 
The  car  and  Its  contents  were  de- 
stroyed by  fire,  without  negligence 
of  the  carrier,  before  the  time  came 
for  loading  the  remainder.  It  was 
held  that  there  had  been  no  delivery 
to  and  acceptance  by  the  carrier  for 
transportation  so  as,  to  make  it  liable 
as  a  carrier  for  the  loss.  Burrowes 
v.  Chicago,  etc.,  R.  Co.,  85  Nebr.  497. 
123  NW  1028,  34  LRANS  220  [reh 
den  87  Nebr.  142,  126  NW  1084,  34 
LRANS  220].  (2)  Where  goods  are 
delivered  to  a  carrier  to  be  shipped, 
but  are  not  to  be  shipped  until  other 
goods  which  are  to  be  shipped  with 
them  are  delivered  the  next  morning, 
Its  liability  in  the  meantime  is  only 
that  of  a  warehouseman.  Missouri 
Pac.  R.  Co.  v.  Riggs,  10  Kan.  A.  678, 
62  P  712.  (3)  If  the  goods  are 
merely    placed    In    the    railroad    corn- 


transportation,  will  not  constitute  sufficient  de-  - 
livery,  where  this  is  not  done  in  pursuance  of  any 
previous  understanding  and  the  agent  has  no  notice 
from  which  an  acceptance  can  be  inferred;92  anil 
of  course  there  is  no  delivery  where  a  car  is  loaded 
under  these  circumstances,  and  the  carrier's  agent 
on  being  notified  thereof  declines  to  ship  the 
goods.98 

[5  309]  E.  When  Carrier's  Liability  aa  Such 
Attaches — 1.  In"  General.*4  If  something  required 
by  law  or  contract  remains  to  be  done  by  the  ship- 
per after  the  goods  are  put  into  the  hands  of  the 
agent  of  the  carrier  before  they  are  to  be  trans- 
ported, the  carrier  does  not  become,  liable  as  carrier 
until  the  goods  are  ready  for  shipment.95    As  other- 

pany's  depot  for  the  consignor's  con- 
venience, and  are  not  ready  for 
shipment  until  the"  consignor  hag 
done  something  further  to  them,  the 
railroad  company  Is  not  so  liable. 
Stapleton  v.  Grand  Trunk  R.  Co.,  1S1 
Mich.  187,  94  NW  739. 

[b]  Where  the  snipper  of  fruit 
used  the  warehouse  of  a  railway  com- 
pany for  the  purpose  of  assorting 
such  fruit  and  preparing  it  for  ship- 
ment, it  was  held  that  the  carrier's 
liability  for  the  fruit  did  not  attach 
until  the  exclusive  possession  and 
control  thereof  for  shipment  had  been 
delivered  to  the  carrier.  Reed  v. 
Philadelphia,  etc..  R.  Co..  8  Del.  176. 

[c]  Placing  of  cattle  la  pens  for 
convenience  of  owner.— (1)  Where 
cattle  are  placed  In  stock  pens,  not 
for  the  purpose  of  immediate  ship- 
ment, but  for  the  convenience  of  the 
owner  in  herding  them,  there  Is  no 
such  delivery  and  acceptance  as  will 
make  the  carrier  liable  as  an  Insurer. 
Chicago,  etc.,  R.  Co.  v.  Powers,  71 
Nebr.  816,  103  NW  678.  (2)  "It  is 
undoubtedly  a  sound  legal  proposi- 
tion that  a  railway  company  which 
permits  stock  to  be  placed  In  the 
pens  which  it  has  prepared  by  the 
side  of  its  tracks  to  facilitate  loading 
and  unloading  it  does  not  thereby 
receive  it  for  shipment,  or  take  pos- 
session or  assume  charge  of  It  as  a 
common  carrier  or  keeper.  The  limit 
of  Its  liability  is  for  the  exercise  of 
ordinary  care  in  the  construction  and 
maintenance  of  its  pens."  Missouri, 
etc.,  R.  Co.  v.  Byrne,  100  Fed.  359, 
361,  40  CCA  402. 

[d]  Placing  stock  in  pen  subject 
to  right  of  shipper  to  remove. — 
Where  a  railroad  company  constructs 

?ards  by  the  side  of  Its  track  to  facll- 
tate  the  loading  and  unloading  of 
stock,  it  is  not  responsible  as  a  car- 
rier for  stock  placed  in  such  yards 
for  future  shipment,  but  subject  to 
the  right  of  the  shipper  to  remove 
for  feed  and  water,  before  the  ship- 
ment is  actually  made;  but  the  liabil- 
ity is  that  of  an  ordinary  bailee. 
Chicago,  etc.,  R.  Co.  v.  Powers,  78 
Nebr.    816,    103   NW  678. 

[e]  liability  of  carrier  as  ware- 
houseman.— Where  a  carrier  conveys 
to  the  freight  depot  of  a  railroad 
company  goods  designed  for  ship- 
ment, and  deposits  them  on  the  plat- 
form of  such  depot,  where  such 
goods  are  customarily  delivered  to 
and  received  by  such  company  for 
shipment,  and  notifies  the  proper 
shipping  agent  of  such  company  of 
the  presence  of  such  goods  on  the 
platform,  and  that  they  are  to  be 
shipped  to  a  certain  station  on  such 
railroad  after  one  of  the  articles  has 
been  properly  crated,  and  that  a 
person  will  come  and  crate  such  ar- 
ticle during  the  day,  and  the  agent 
of  the  company  expresses  his  assent 
to  what  is  said  and  proposed,  this 
amounts  to  the  delivery  of  such 
goods  to  the  railroad  company  and 
its  acceptance  of  the  custody  thereof 
as  warehouseman.  Fisher  v.  Lake 
Shore,  etc.,  R.  Co.,  17  Oh.  Cir.  Ct.  491. 
9  Oh.  Cir.  Dec.  413. 

[f  ]  Waiver  of  tender  for  Immedi- 
ate shipment. — A   carrier's  rule   that 


For  later 


developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§  309]  CARRIERS 

wise  expressed  the  party  bringing  the  goods  must 
first  do  whatever  is  essential  to  enable  the  carrier 
to  commence,  or  to  make  needful  preparations  for 
the  service  required  from  it,  before  it  can  be 
made  liable  or  subject  to  responsibility  in  that 
capacity.8*  Delivery  cannot  be  complete  if  any- 
thing remains  to  be  done  by  the  shipper  before  the 
goods  can  be  sent  on  their  way.*7  But  if  the  thing 
to  be  done  is  something  which  it  is  the,  duty  of 
the  carrier  to  do,  without  further  act  on  the  part  of 
the  shipper,  then  the  liability  of  the  carrier  attaches 
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at  once.**  The  risk  of  the  carrier,  as  such,  begins 
on  receipt  of  the  goods  for  immediate  transporta- 
tion,80 that  is,  as  soon  as  the  delivery  is  complete 
so  as  to  place  on  the  carrier  the  exclusive  duty  of 
seeing  after  their  safety.1  After  the  carrier  has 
received  the  goods  for  transportation  it  is  liable 
as  common  carrier,  not  merely  as  warehouseman, 
although  they  have  not  yet  been  loaded  for  imme- 
diate carriage.2  The  question  of  the  delivery  and 
acceptance  of  freight  for  immediate  delivery  is  not 
controlled  or  affected  by  any  delay  on  the  carrier's 


It  assumed  no  risk  for  cotton  placed 
on  its  platform  unless  tendered  for 
immediate  shipment  may  be  waived, 
and  where  it  accepts  cotton  intended 
for  shipment  at  some  future  time, 
the  cotton  will  be  on  its  platform 
with  the  carrier's  "consent,"  under 
Civ.  Code  (1902)  9  2136.  making-  a 
carrier  responsible  for  loss  by  fire 
originating  on  its  right  of  way,  ex- 
cept for  property  which  has  been 
placed  on  its  right  of  way  Illegally 
or  withdut  its  consent.  Griffin  v.  At- 
lantic Coast  Line  R  Co.,  89  8.  C.  647, 
72  SE  463. 

M.  London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co..  144  N.  T.  200,  39 
NE  79.  43  AmSR  763. 

ST.  Barron  v.  Eldredge,  100  Mass. 
456,  1  AmR  126.  To  same  effect 
Hente  v.  Illinois  Cent.  R.  Co.,  7  La. 
A.  (Orleans)  154  (where  It  was  said 
that,  while  it  is  true  that  the  cus- 
tody of  a  carrier  begins  as  soon  as 
the  goods  are  delivered  by  the  ship- 
per at  the  place  appointed  by  the 
carrier  for  their  reception,  and  before 
they  are  actually  placed  on  Its  cars 
or  vessels,  still  this  custody  is  not 
that  of  a  common  carrier,  but  that 
of  a  warehouseman,  unless  the  goods 
are  so  delivered  to  the  carrier  that 
it  may  immediately,  and  without 
awaiting  any  further  action  on  the 
part  of  the  shipper,  commence  its 
service  of  actual  transportation). 

•8.  St.  Louis,  etc,  R.  Co.  v.  Mur- 
phy. 60  Ark.  333.  30  SW  419,  46  Am 
SR  202;  Grand  Tower  Mfg.,  etc.,  Co. 
T.  Ullman,  89  111.  244:  Illinois  Cent. 
R.  Co.  v.  Smyser,  38  111.  354,  87  AmD 
301:  Berf-y  v.  Southern  R.  Co.,  122 
N.  C.  1002.  30  SE  14. 

[a]  Tans,  if  the  goods  are  put  on 
railroad  cars  with  notice  to  the  agent 
that  they  are  ready  for  shipment, 
the  delivery  is  as  effectual  as  though 
made  at  a  regular  depot  of  the  com- 
pany. St.  Louis,  etc.,  R.  Co.  v.  Mur- 
phy, 60  Ark.  333,  30  SW  419,  46  Am 
SR  202;  Dixon  v.  Georgia  Cent.  R. 
Co.,  110  Ga.  173,  35  SE  369;  Illinois 
Cent.  R  Co.  v.  Smyser,  38  111.  354, 
87  AmD  301;  Cincinnati  Grain  Co.  v. 
Louisville,  etc.,  R  Co.,  146  Ky.  237, 
142  SW  374. 

[b]  Wkan  a  railroad  company 
was  under  military  control,  (1)  the 
mere  fact  that  the  goods  were  al- 
lowed to  be  delivered  on  the  cars  of 
the  company  did  hot  give  rise  to 
liability  for  them  as  common  carrier, 
where  it  was  necessary  to  secure 
permission  to  ship,  before  the  trans- 
portation could  commence.  Illinois 
Cent  R  Co.  v.  Hornberger,  77  111. 
457;  Illinois  Cent.  R.  Co.  v.  Ashmead, 
58  111.  487.  (2)  But  the  fact  of  mili- 
tary control  alone  will  not  relieve 
the  railroad  company  which  accepts 
roods  for  transportation  from  lia- 
bility therefor  as  common  carrier. 
Illinois  Cent.  R  Co.  v.  Cobb,  64  111. 
128;  IUinois  Cent.  R  Co.  v.  McClellan, 
54  111.  58,  5  AmR  83. 

99.  Ala. — Central  of  Georgia  R. 
Co.  v.  Sigma  Lumber  Co.,  170  Ala. 
627,  64  S  205.  AnnCasl912D  966; 
Southwestern  R  Co.  v.  Webb,  48  Ala. 
585. 

Ark.-rLee  Line  Steamers  v.  Craig, 
111  Ark.  550.  164  SW  274  (and  not 
from  the  date  of  the  bill  of  lading); 
St  Louis  Southwestern  R.  Co.  v. 
Mitchell.  101  Ark.  289,  142  SW  168, 
17  LRANS  546;  St.  Louis,  etc..  R  Co. 
v.  Burrow.  89  Ark.  178,  116  SW  198: 
Garner  v.  St.  Louis,  etc-  R.  Co.,  79 
Ark.  353.  96  SW  187,  116  AmSR  83; 
City,  etc.,  R.  Co.  v.  Barnett, 
[10  C  J.— 15] 


69  Ark.  150,  61  SW  919;  St.  Louis, 
etc.,  R.  Co.  v.  Murphy,  60  Ark.  333, 
30  SW  419,  46  AmSR  202;  St.  Louis, 
etc.,  R  Co.  v.  Neel,  66  Ark.  279.  19 
SW   963. 

Conn. — Clara  Turner  Co.  v.  New 
York,  etc..  R.  Co.,  86  Conn.  71,  84  A 
■298,  AnnCasl913D  637  and  note. 

111. — Illinois  Cent  R.  Co.  v.  Frank- 
enberg,  54  111.  88,  6  AmR  92;  St 
Louis,  eta,  R.  Co.  v.  Montgomery,  39 
111.  335;  Fuller  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  284:  Corning  v.  Peoria 
etc.,  R.  Co..  144  111.  A.  407. 

Ky. — Pittsburg,  etc..  R.  Co.  v.  Amer- 
ican Tobacco  Co.,  126  Ky.  682,  104 
SW  377,  31  KyL  1013;  Southern  R. 
Co.  v.  Smith,  125  Ky.  656.  660.  102 
SW  232.  31  KyL  248   [quot  Cyc]. 

Me. — Lord  v.  Maine  Cent.  R.  Co., 
106  Me.   255,  79  A  117. 

Mass. — Merrltt  v.  Old  Colony,  etc., 
R  Co.,  11  Allen  80. 

Mo. — Reading  v.  Chicago,  etc.,  R. 
Co.,  166  Mo.  A.  123.  146  SW  1166. 

Nebr. — Burrowes  v.  Chicago,  etc., 
R  Co.,  87  Nebr.  142,  126  NW  1084, 
34  LRANS  223  fden  reh  86  Nebr.  497, 
123  NW  1028,  34  LRANS  2201;  Chi- 
cago, etc.,  R  Co.  v.  Powers,  73  Nebr. 
816.  108  NW  678. 

N.  Y. — London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co..  144  N.  Y.  200,  39 
NE  79,  43  AmSR  762;  O'Neill  v  New 
York  Cent,  etc.,  R.  Co.,  60  N.  Y.  138; 
Ames  v.  Fargo.  114  Ann.  Div.  666,  99 
NYS  994;  Snelling  v.  Yetter,  25  App. 
Dlv.  690,  49  NYS  917,  27  NYCivProc 
158;  Rosenblum  v.  Weir,  113  NYS  520 
[aff  132  App.  Dlv.  929  mem,  117  NYS 
1146  mem  (aff  197  N.  Y.  58.  90  NE 
353,  27  LRANS  480)]  (delivery  to 
driver  of  express  wagon). 

N.  C. — Berry  v.  Southern  R.  Co., 
122  N.  C.  1002,  30  SE  14. 

Pa — United  Fruit  Co.  v.  Blsese,  25 
Pa  Super.  170;  Heckel  v.  Brlnker,  19 
Pa  Dist.  777. 

Tenn. — Cincinnati,  etc.,  R.  Co.  v. 
Saulsbury,  116  Tenn.  402,  90  SW  624, 
5  AnnCas  744;  Stewart  v.  Gracy,  93 
Tenn.  314,  27  SW  664;  Watson  v. 
Memphis,  etc.,  R  Co.  9  Helsk.  265. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Trawick, 
80  Tex.  270,  16  SW  568,  18  SW  948; 
East  Line,  etc.,  R  Co.  v.  Hall,  64  Tex. 
615;  Williamson  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  138  SW  807;  Abbott  Gin  Co. 
v.  Missouri,  etc.,  R.  Co.,  67  Tex.  Civ. 
A.  263.  122  SW  284. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt  (61  Va.)  264. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Pol- 
lock, 16  Wyo.  321,  93  P  847. 

Can. — Union  SS.  Co.  •  v.  Drysdale, 
32  Can.  S.  C.  379;  Milloy  v.  Grand 
Trunk  R  Co.,  13  CanLTOccNotes  236. 

"The  liability  of  a  common  carrier 
for  goods  received  by  him  begins  as 
soon  as  they  are  delivered  to  him, 
his  agents  or  servants,  at  the  place 
appointed  or  provided  for  their .  re- 
ception, when  they  are  in  a  fit  and 
proper  condition  and  ready  for  im- 
mediate transportation."  London, 
etc.,  F.  Ins.  Co.  v.  Rome,  etc.,  R.  Co., 
144  N.  Y.  200,  206,  39  NE  79,  80,  43 
AmSR   752. 

[a]  Xilve  stock  shipments. — (1) 
Where  cattle  have  been  delivered  to 
and  accepted  by  a  railroad  company 
In  its  loading  pens,,  the  company  is 
liable  as  a  common  carrier  for  dam- 
ages to  the  cattle  from  the  time  of 
delivery.  Louisville,  etc..  R.  Co.  v. 
StUes,  133  Ky.  786,  119  SW  786,  134 
AmSR  491;  Holland  v.  Chicago,  etc., 
R.  Co.,  139  Mo.  A.  702,  123  SW  987: 
Nelson  v.  Chicago,  etc.,  R.  Co.,  78 
Nebr.    57,    110    NW    741;    Brown    v. 


Oregon-Washington  R..  etc.,  Co.,  63 
Or.  396,  128  P  38;  Gulf,  etc.,  R  Co. 
v.  Trawick,  80  Tex.  274,  15  SW  668, 
18  SW  948;  Texas,  etc.,  R.  Co.  v. 
Moore.  (Tex.  Civ.  A)  119  SW  697; 
Galveston,  etc.,  R.  Co.  v.  Jackson, 
(Tex.  Civ.  A.)  37  SW  256;  Inter- 
national, etc.,  R.  Co.  v.  Dimmit 
County  Pasture  Co.,  6  Tex.  Civ.  A. 
186,  23  SW  T64.  (2)  Where  part  of 
the  live  stock  is  loaded  and  the  re- 
mainder Is  placed  in  the  carrier's 
pens  for  immediate  shipment  there  Is 
a  delivery  to  it.  Moss  v.  Missouri, 
etc.,  R.  Co.,  153  Mo.  A.  602,  134  SW 
1070.  (3)  Delivery  of  live  stock  to 
a  carrier  is  complete,  so  that  its  lia- 
bility as  such  attaches,  where  the 
shipper  applies  to  the  carrier's 
freight  agent  for  transportation,  and, 
at  his  direction,  places  the  animals 
in  the  usual  place  for  receiving  them 
for  shipment,  the  agent  being  then 
notified  thereof,  and  taking  directions 
for  their  shipment  Lackland  v. 
Chicago,  etc.,  R.  Cc,  101  Mo.  A.  420, 
74  SW  605.  (4)  Where  horses  are 
kept  in  a  carrier's  stock  pens  for  a 
time  under  conditions  during  that 
period  imposing  no  responsibility  on 
the  carrier,  when  they  are  actually 
surrendered  Into  the  carrier's  posses- 
sion and  control,  although  without 
change  of  location,  and  the  carrier 
accepts  them  for  transportation,  the 
previous  facts  become  of  no  con- 
sequence except  as  bearing  on  the 
question  of  the  time  of  delivery  and 
when  the  carrier's  liability  began. 
Chicago,  etc,  R.  Co.  v.  Pollock,  16 
Wyo.  321,  93  P.  847.  (5)  Where  a 
carrier  received  freight  for  transpor- 
tation, although  it  had  no  trains 
scheduled  to  carry  it  until  the  follow- 
ing day,  and  the  shipper  knew  the 
facts  and  understood  that  the  goods 
would  be  stored  in  the  depot  until 
the  following  day,  the  carrier,  while 
holding  the  goods  at  the  depot,  was 
liable  as  a  carrier,  and  not  as  a 
warehouseman.  Southern  R.  Co.  v. 
Smith,  102  SW  232,  31   KyL  243. 

[b]  Attempted  limitation  of  lia- 
bility in  receipt. — Where  a  railroad 
company  furnishes  cars  as  a  common 
carrier  for  purposes  of  transporta- 
tion, receives  a  consignment  of  grain 
for  shipment,  and  is  notified  of  Its 
destination,  its  liability  as  a  common 
carrier  is  fixed.  Independent  of  state- 
ments in  its  bill  of  lading,  and  it  can- 
not escape  such  liability  by  issuing 
one  in  the  form  of  a  track  or  ware- 
house receipt  after  the  destruction  of 
the  consignment  Cleveland,  etc.,  R 
Co.  v.  Wilson,  99  111.  A.  367. 

1.  Milne  v.  Chicago,  etc,  R.  Co., 
155  Mo.  A  465,  135  SW  86. 

a.  La. — Greenwood  v.  Cooper,  10 
La.  Ann.  796;  Barrett  v.  Salter,  10 
Rob.  434. 

Mass. — Fltchburg,  etc.,  R.  Co.  v. 
Hanna,  6  Gray  639,  66  AmD  427. 

N.  Y. — London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co.,  114  N.  Y.  200,  39 
NE  79,  43  AmSR  762. 

S.  C. — Griffin  v.  Atlantic  Coast  Line 
R  Co.,  89  S.  C.  647,  72  SE  463. 

Tex. — Abbot  Gin  Co.  v.  Missouri, 
etc.,  R.  Co.,  67  Tex.  Civ.  A.  263,  122 
SW  284;  Missouri,  etc.,  R.  Co.  v. 
Beard,  34  Tex.  Civ.  A.  188,  78  SW 
253. 

Wis. — Schmidt  v.  Chicago,  etc.,  R 
Co..  90  Wis.  504,  63  NW  1057. 

Xdability  of  the  carrier  as  ware- 
houseman see  infra  8  346. 

"This  is  to  be  so,  although  they  are 
not  immediately  put  in  ltlnere,  but 
are   first,   for   his   own    convenience. 
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part  in  placing  the  goods  in  transit."  And  the 
circumstance  that  both  parties  knew  and  under- 
stood that  the  carrier  had  no  cars  ready  for  imme- 
diate shipment  of  the  goods  does  not  change  the 
result,  inasmuch  as  the  goods  are  to  be  held  merely 
for  carriage,  and  are  to  be  forwarded  without 
further  orders  at  the  earliest  practicable  moment.4 

[$  310]  2.  Delivery  with  Directions  to  Hold  until 
Further  Orders.  It  is  well  settled  that,  where  the 
carrier  is  directed  by  the  shipper  to  do  that  which 
is  incompatible  with  its  common-law  duty  as  car- 
rier, as,  for  instance,  not  ,to  forward  the  goods 
until  further  orders,  there  is  no  such  delivery  and 
acceptance  as  will  render  the  carrier  liable  as 
such.6  Under  these  circumstances  it  is  liable  only  as 
an  ordinary  bailee,  so  long  as  such  special  instruc- 
tions are  operative.6  Where  the  shipper  revokes 
the  order  and  gives  orders  to  forward  the  goods, 
'  the  liability  as  carrier  immediately  attaches. 

[§  311]  3.  Failure  to  Give  Shipping  Directions. 
A  well  settled  general  rule,  which  is  hardly  more 
than  a  repetition  of  the  proposition  stated  in  the 
preceding  section,  is  that  notwithstanding  the  goods 


are  in  the  actual  custody  of  the  carrier,  its  liability 
as  such  does  not  attach  before  shipping  directions 
have  been  given,  and  that  its  liability  is  that  of  a 
warehouseman  only.*  And  while  it  would  seem  that 
this  principle  might  be  rendered  inoperative  by 
custom  or  special  contract,  the  implication  that  the 
carrier  assumes  the  duty  of  immediate  transporta- 
tion and  its  responsibility  of  an  insurer,  without 
knowing  to  what  place  and  to  whom  goods  are  to 
be  shipped,  must  be  clear.9 

[$  312]  4.  Failure  to  Prepay  Freight  If  by 
the  provisions  of  the  contract  of  shipment,  prepay- 
ment of  freight  is  required,  the  carrier  cannot  be 
held  liable  as  insurer  until  payment  of  freight  is 
made,  notwithstanding  its  possession  of  the  goods.10 

[$  313]  5.  Necessity  for  Issuance  of  Receipt  oi 
Bill  of  Lading.11  The  liability  of  the  carrier  as 
common  carrier  begins  with  the  actual  delivery  of 
the  goods  for  transportation,  and  not  merely 
with  the  formal  execution  of  a  receipt  or  bill  of 
lading;  the  issuance  of  a  bill  of  lading  is  not  neces- 
sary to  complete  delivery  and  acceptance.1*  Even, 
where  it  is  provided  by  statute  that  liability  com- 


and  as  only  preparatory  to  the  voy- 
age or  journey,  temporarily  depos- 
ited on  his  wharf  or  in  his  store.  In 
such  case,  the  deposit  is  a  mere  ac- 
cessory to  the  carriage,  and  does  not 
fiostpone  the  commencement  of  his 
lability  as  a  common  carrier  to  the 
time  when  they  shall  be  actually  put 
in  motion  towards  the  place  of  their 
destination."  Fltchburg,  etc.,  R.  Co. 
v.  Hanna,  72  Mass.  639,  541,  66  AmD 
424. 

[a]  As  otherwise  expressed  on  a 
proper  delivery  and  acceptance  .of  the 
goods,  the  carrier's  liability  is  the 
same  as  when  the  goods  are  in  tran- 
sit, unless  It  has  been  modified  by  a 
special  contract  with  the  shipper. 
Pittsburgh,  etc.,  R.  Co.  v.  Barrett,  86 
Oh.  St  448. 

[bl  Where  delay  in  shipment  was 
due  to  failure  of  the  company  to  fur- 
nish ears,  it  was  held  that  the  car- 
rier was  liable  for  the  goods,  al- 
though by  the  shipping  contract  the 
shipper  was  required  to  load  the 
freight.  London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co.,  114  N.  T.  200,  89 
NE  79,  43  AmSR  752. 

3.  Colorado,  etc.,  R.  Co.  v.  Brenl- 
man,  22  Colo.  A.  1,  126  P  868;  White- 
hurst  v.  Texas,  etc.,  R.  Co.,  131  La. 
139,  69  S  42:  Meyer  v.  Vicksburg,  etc,, 
R.  Co.,  41  La.  Ann.  639,  6  S  218,  17 
AmSR  408;  Moses  v.  Boston,  etc.,  R. 
Co.,  24  N.  H.  71,  55  AmD  222;  Lon- 
don, etc.,  F.  Ins.  Co.  v.  Rome,  etc.,  R. 
Co.,  144  N.  T.  200,  89  NE  79,  43  AmSR 
752. 

[a]  Thus,  a  railroad  company  Is 
liable  for  cotton  burned  on  a  freight 
platform  at  a  station  where  no  agent 
was  maintained,  where  the  shipment 
could  have  been  received  on  a  local 
freight  train  which  passed  the  day 
before  the  Are,  but  which  did  not  stop 
through  failure  of  an  agent  to  give 
an  order.  Whitehurst  v.  Texas,  etc., 
R.  Co.,  131  La.  139,  59  S  42. 

4.  Wade  v.  Wheeler.  3  Lans.  (N. 
Y.)  201  [aff  47  N.  Y.  658  mem]. 

6.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Citizens'  Bank,  87  Ark.  26,  112  SW 
164,  128  AmSR  17. 

N.  H. — Moses  v.  Boston,  etc.,  R. 
Co..  24  N.  H.  71,  65  AmD  222. 

N.  Y.— O'Neill  v.  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  138;  Rogers  v. 
Wheeler,  62  N.  Y.  262;  Wade  v. 
Wheeler,  3  Lans.  201  [aff  47  N.  Y. 
658  mem];  Spade  v.  Hudson  River  R. 
Co.,  16  Barb.  383. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Pool,  10 
Tex.  Civ.  A.  682,  31  SW  688. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh. 20  Gratt.  (61  Va.)  264. 

Wis. — Schmidt  v.  Chicago,  etc.,  R. 
Co.,  90  Wis.  504,  63  NW  1057. 

6.    Ark.^-St.  Louis,  etc.,  R.  Co.  v. 


N.  Y. — O'Neill  v.  New  York  Cent., 
etc.,  R.  Co^,  60  N.  Y.  188. 

N.  C. — Wells  v.  Wilmington,  etc., 
R.  Co.,  51  N.  C.  47.  72  AmD  666. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Cox.  25  Okl.  774,  108  P  380,  32  LRA 
NS  813. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Pool,  10 
Tex.  Civ.  A  682.  81  SW  688. 

7.  Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.   (61  Va.)   264. 

8.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Echols,  97  Ala.  666,  12  S  204  (evi- 
dence held  insufficient  to  show  oral 
shipping  directions);  Alabama  Great 
Southern  R.  Co.  v.  Mt.  Vernon  Co., 
84  Ala.  173,  4  S  366. 

111.— Fuller  v.  Illinois  Cent.  R.  Co., 
164   111.  A.  284. 

Mich. — Michigan  Southern,  etc.,  R. 
Co.  v.  Shurts,  f  Mich.  816. 

N.  C. — Basnight  v.  Atlantic,  etc.,  R. 
Co.,  Ill  N.  C.  692,  16  SE  323. 

Okl. — Kansas  City,  etc.,  R  Co.  v. 
Cox,  25  Okl.  774,  108  P  380,  22  LRA 
NS  313  and  note. 

[a]  Season  for  rule*— "If  the 
company  can  not  carry  them  because 
ignorant  of  the  contemplated  desti- 
nation, or  because  no  destination  has 
been  concluded  upon  by  the  owner, 
it  would  be  gross  injustice  to  hold 
them  subject  to  the  extraordinary 
liabilities  of  common  carriers  while 
thuB  awaiting  the  determination  of 
their  owner."  Michigan  Southern, 
etc.,  R.  Co.  v.  Shurts,  7MIch.  616,  618. 

[b]  Rule  applied*— (1)  Notwith- 
standing the  loading  of  goods  on  a 
car  furnished  by  the  company,  there 
can  not  be  said  to  be  a  delivery  for 
transportation  where  no  directions 
have  been  given  as  to  their  destina- 
tion. Basnight  v.  Atlantic,  etc.,  R. 
Co..  Ill  N.  C.  592,  16  SE  323.  (2) 
Where  cars  were  switched  off  onto  a 
sidetrack,  to  remain  there  until  ship- 
ping directions  were  given,  defend- 
ant did  not  become  a  common  carrier 
in  respect  to  the  freight  thereon  until 
shipping  directions  were  furnished, 
although  It  had  been  the  custom  of 
the  carrier  to  receive  freight  without 
other  notice  than  its  being  placed  on 
the  sidetrack.  Alabama  Great  South- 
ern R.  Co.  v.  Mt.  Vernon  Co.,  84  Ala. 
173.  4  S  366. 

9.  Central  of  Georgia  R.  Co.  v. 
Sigma  Lumber  Co.,  170  Ala.  627,  64  S 
205.  AnnCasl912D  966. 

10.  Dixon  v.  Central  of  Georgia  R. 
Co.,  110  Ga.  173,  36  SE  369;  Stewart 
v.  Bremer,  63  Pa.  268  (holding  that, 
although  a  carrier  has  taken  posses- 
sion of  the  goods,  If  the  freight  is  to 
be  prepaid,  he  may  refuse  to  carry 
them  until   payment  is  made). 

11.  To  constitute  relation  of  ear- 
ner and  shipper  see  supra  I  261^ 


(N.  Y.)   241;  Snow  v.  Carruth,  22  F. 
Cas.  No.  13,144,  1  Sprague  324. 

Ark. — St  Louis,  etc..  R.  Co.  v.  Bur- 
row, 89  Ark.  178,  116  SW  198;  Garner 
v.  St.  Louis,  etc.,  R.  Co.,  79  Ark.  S6J. 
96  SW  187.  116  AmSR  88;  Pine  Bluff, 
etc.,  R.  Co.  v.  McKensle,  76  Ark.  ISO. 
86  -aw  834;  St  Louis,  etc..  R.  Co.  v. 
Neel.  56  Ark.  279.   19  SW  963. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Bird,  10  Ga.  A.  423,  72  SE  899. 

111. — Illinois  Cent.  R.  Co.  v.  Smy- 
ser,  38  111.  354,  87  AmD  801. 

Ky. — Dunnington  v.  Louisville,  etc., 
R.  Co.,  153  Ky.  388,  892.  166  SW  750 
Celt  Cyc]. 

Mo. — Morrison  Grain  Co.  v.  Mis- 
souri Pac.  R.  Co.,  182  Mo.  A.  339,  170 
SW  404. 

N.  Y. — Lakeman  v.  Grinnell.  18  N. 
Y.  Super.   626. 

N.  C. — Berry  v.  Southern  R.  Co.. 
122  N.  C.  1002,  SO  SE  14. 

Tex. — Texas  Midland  R.  Co.  v.  Ed- 
wards, 56  Tex.  Civ.  A  643,  121  SW 
670  (where  It  was  said  that 
the  fact  that  the  bill  of  lading 
had  not  been  issued  Is  not  the  sole 
criterion  as  to  liability  on  the  part 
of  the  carrier;  that  If  the  facts  show 
delivery  to  the  railroad  for  imme- 
diate transportation,  then  Its  liability 
aa  common  carrier  has  attached): 
Missouri,  etc.,  R.  Co.  v.  Beard,  34 
Tex.  Civ.  A.  188,  78  SW  263;  Gulf,  etc,, 
R.  Co.  v.  Compton,  (Civ.  A.)  38  SW 
220. 

Compare  American  Lead  Pencil  Co. 
v.  Nashville,  etc.,  R.  Co.,  124  Tenn.  57, 
69,  134  SW  618,  82  LRANS  823  (hold- 
ing that,  where  a  car  was  loaded  and 
standing  at  the  shipper's  warehouse 
on  a  siding  constructed  for  its  con- 
venience, but  the  shipper  had  not 
made  out  a  bill  of  lading  and  pre- 
sented It  to  the  carrier's  agent  to  be 
signed,  although  ample  time  had 
elapsed  after  the  car  was  loaded  for 
the  shipper  so  to  do,  there  was  no 
constructive  delivery  of  the  car  to 
the  carrier,  so  as  to  make  it  liable 
for  the  goods  on  Its  destruction  by 
Are.  In  this  case  the  court  said: 
"It  will  be  noted  that  two  thing's  re- 
mained to  be  done  In  order  to  com- 
plete the  relationship  of  shipper  and 
carrier  as  to  the  car  in  controversy. 
One  of  these  things  was  to  be  done 
by  the  shipper;  that  is,  the  prepar- 
ation and  presentation  for  signature 
of  the  bill  of  lading.  This  was  never 
done  by  It"). 

"Nor  Is  the  lssual  of  a  bill -of  lad- 
ing by  the  carrier  necessary  to  show 
the  delivery  of  the  goods  to  It  or  Its 
acceptance  of  them.  A  bill  of  lading 
Is  merely  evidence  of  the  fact  of  de- 
livery and  acceptance,  and  the  lssual 
of  a  bill  of  lading  is  not  conclusive 
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mences  with  the  issuance  of  the  bill  of  lading, 
actual  delivery  and  acceptance  iBxe  sufficient  to 
bind  the  carrier."  The  Carmack  amendment  re- 
quiring the  carrier  to  issue  a  bill  of  lading  for 
goods  shipped  does  not  affect  the  operation  of  this 
role;  it  is  nowhere  said  in  such  statute  that  the 
carrier's  liability  will  not  attach  until  the  bill  of 
lading  has  been  issued." 

[i  314]  F.  Authority  of  Carrier's  Agent  to 
Receive — 1.  In  General15  Delivery  of  goods  for 
transportation,  to  one  who  is  not  the  person  ordi- 
narily intrusted  with  the  duty  of  reoeiving  goods 
for  transportation,  is  not  such  a  delivery  as  will 
bind  the  carrier.1*  If  there  is  a  question  as  to 
whether  the  delivery  in  a  particular  instance  was 
to  the  conductor  of  a  train,  to  the  driver  of  a  eoach, 
or  to  the  captain  of  a  boat  in  his  individual  capacity, 
or  as  agent  for  his  employer,  then  to  charge  the 
carrier  it  must  appear  that  the  goods  were  received 
by  him  with  authority  to  act  as  agent  of  the  em- 
ployer, and  with  the  understanding  that  he  was 
acting  in  that  capacity.17  A  delivery  of  goods,  for 
shipment,  to  an  agent  of  the  carrier  who  is  duly 
authorized  or  clothed  with  apparent  authority  to 
receive  them,  and  who  has  been  accustomed  to  re- 
ceive goods  tendered  for  carriage,  is  a  sufficient 
delivery  to  bind  the  carrier.18  And,  where  by  cus- 
tom or  usage  the  person  to  whom  the  goods  are  in- 
trusted is  one  recognized  by  the  earner  as  the 
proper  person  to  receive  such  goods  for  transpor- 
tation, the  earrier  will  be  liable,  no  matter  what 
particular  relation  the  person  may  otherwise  bear 
to  the  carrier.1*  By  acceptance  of  the  freight 
paid  by  reason  of  a  shipper's  bargaining  with  a 
certain  person,  the  carrier  is  estopped  to  deny  such 


person's  authority  to  make  the  contract.*0  The 
same  person  may  act  as  agent  for  the  carrier  to 
receive,  as  well  as  agent  for  the  shipper  to  deliver, 
and  in  such  case  the  question  of  delivery  will  de- 
pend on  whether  or  not  such  person  has  acted  in 
the  capacity  of  agent  for  the  carrier  in  receiving.21 
The  agent  may  have  authority  to  receive  at  another 
place  than  that  ordinarily  designated  for  the  receipt 
of  goods,  and  if  he  does  receive  within  the  scope 
of  his  authority  the  carrier  will  be  bound,  although 
the  place  of  receipt  is  not  the  place  where  goods  are 
usually  delivered  for  transportation.22  But  the 
authority  of  the  carrier's  agent  to  receive  at  an- 
other place  than  that  ordinarily  designated  for  ac- 
ceptance of  goods  for  transportation  must  be  shown, 
as  a  mere  delivery  will  not  be  held  to  charge  the 
carrier." 

[i  315]  2.  Station  Agents.  Ordinarily  it  is 
necessary  in  delivering  goods  to  a  railroad  company 
as  carrier  that  the  goods- be  delivered  at  a  station 
to  an  authorized  agent.24  But  acceptance  by  a 
railroad  station  agent  of  freight  tendered  for  trans- 
portation at  the  station  will  hind  the  carrier;  his 
authority  will  be  presumed.28  But  such  presump- 
tion applies  only  when  the  goods  were  tendered  at 
the  station,  the  regular  place  for  the  reception  of 
the  goods,  and  does  not  exist  where  the  tender  was' 
made  at  some  other  point,  in  which  instance  his 
authority  must  be  clearly  proved.2*  Where  the 
station  agent,  without  authority  to  receive  certain 
goods,  permitted  the  shipper  to  load  them  into  a  car 
and  immediately  telegraphed  to  headquarters  for 
instructions,  ana  was  directed  to  refuse  to  receive 
the  goods  and  at  once  informed  the  shipper,  there 
is  no  acceptance  for  shipment.21     Delivery  of  an 


Kale)  applied. — (1)  A  deposit 
s  In  defendant's  freight  depot, 
le  agreement  that   they  shall 


of  the  bill  of  lading  conclusive  of  the 
(act  that  there  has  been  no  delivery 
or  acceptance."  Dunnlngton  v.  Iiouls- 
tllle,  etc.,  R.  Co.,  168  „Ky.  888,  898, 
15S  SW  750  [cit  Cyc], 

of  goods 

»fth  the  _„_ __.    

be  shipped.  Is  sufficient  to  make  de- 
fendant liable  for  their  value  when 
destroyed  by  fire,  although  no  ship- 
ping- bill  or  contract  in  writing;  was 
made.  Heloche  v.  Chicago,  etc.,  R. 
Co.,  116  Mich.  69,  74  NW  801.  (2) 
Where  goods  were,  in  accordance  with 
custom,  put  on  cars  on  a  sidetrack,  the 
company  became  liable  therefor,  al- 
tboogh  destroyed  before  the  issuance 
of  a  bill  of  lading.  Illinois  Cent.  R. 
Co.  v.  Smyser.  88  111.  854.  87  AmD  801. 
18.  International,  etc.,  R.  Co.  v. 
Dimmit  County  Pasture  Co.,  6  Tex. 
Civ.  A.  186,   28  SW  754. 

14.  Morrison  Grain  Co.  v.  Missouri 
Pac.  R.  Co.,  182  Mo.  A.  339,  847.  170 
SW  404  (where  the  court  said:  "If 
the  carrier  chose  to  accept  and  begin 
the  transportation  of  goods  without 
(•suing  a  bill  of  lading  it  would  be 
Tiolattng  the  a>ct  referred  to,  but  the 
relation  of  shipper  and  carrier  would 
exist  none  the  less").    See  supra  f  172. 

15.  Authority  of  agent  to  make 
contracts  see  generally  supra  ||  297- 
301. 

16.  Trowbridge  v.  Chapin,  23 
Conn.  696;  Chouteau  v.  The  Steam- 
boat St.  Anthony,  16  Mo.  216;  Blanch- 
ard  v.  Isaacs,  3  Barb.  (N.  T.)  888. 

17.  Elkins  v.  Boston,  etc.,  R.  Co., 
23  N.  B.  276;  Blanchard  v.  Isaacs,  3 
Barb.  (N.  Y.)  388;  Farmers',  etc.. 
Bank  v.  Champlaln  Transp.  Co.,  23 
Vt.  186,  66  AmD  68;  Young  v.  Cana- 
dian Pac.  R.  Co.,   1   Man.  205. 

IS.  Dak. — Waldron  v.  Chicago,  etc., 
R.  Co.,  1  Dak.  351,  46  NW  456: 

Del. — Truax  v.  Philadelphia,  etc.,  R. 
Co..  8  Del.   233. 

Iowa. — Cobb  v.  Illinois  Cent.  R.  Co., 
38  Iowa  601. 

Ky.— Potts  v.  Bowler.  1  Ky.  Op.  133. 

Hasa— Nichols  v.  Smith,  115  Mass. 


Mo.— Mlnter  v.  Pacific  R.  Co.,  41 
Mo.  503,  97  AmD  288-  Milne  v.  Chi- 
cago, etc,  R.  Co.,  155  Mo.  A.  466,  136 

N.  y! — Rogers  v.  Wheeler,  62  N.  Y. 
262;  Orosvenor  v.  New  York  Cent.  R. 
Co.,  89  N.  Y.  84. 

N.  C. — Harrell  v.  Wilmington,  etc, 
R  Co.,  106  N.  C.  268,  11  SB  886. 

Wis. — Oleason  v.  Goodrich  Transp. 
Co.,  82  Wis.  85,  14  ArrR  716. 

Eng. — Inkfleld  v.  Packing-ton,  2  C. 
A  P.  599,  12  ECL  755;  Giles  v.  Taff 
Vale  R.  Co.,  2  E.  A  B.  822,  75  ECL 
822,  118  Reprint  975;  Cobban  ▼. 
Downe,  5  Esp.  41;  McCourt  v.  Lon- 
don, etc.,  R.  Co.,  Ir.  R.  8  C.  L.  107; 
Wilson  v.  York,  etc,  R.  Co.,  17  L.  T. 
Rep.  N.  8.  223. 

'The  frequent  exercise  by  a  per' 
son  of  power,  of  which  the  principal 
may  be  presumed  to  have  notice,  may 
be  regarded  by  a  person  dealing  with 
him  as  sufficient  evidence  of  his  au- 
thority to  act."  Pacific  Express  Co. 
v.  Black,  8  Tex.  Civ.  A  368,  366,  27 
SW  830.  » 

19.  Ala. — Hosea  v.  McCrory,  12 
Ala.  349. 

Mo— Minter  v.  Pacific  R.  Co.,  41 
Mo.  503,  97  AmD  288;  Chouteau  v.  The 
Steamboat  St.  Anthony,  11  Mo.  226. 

N.  H. — Mayall  v.  Boston,  etc.,  R. 
Co.,  19  N.  H.  122,  49  AmD  149;  Bean 
v.  Sturtevant,  8  N.  H.  146,  28  AmD 
389 

N.  Y. — Rogers  v.  Wheeler,  52  N.  Y. 
262;  Ball  v.  New  Jersey  Steamboat 
Co.,  1  Daly  491;  Rogers  v.  Long 
Island  R.  Co.,  88  HowPr  289. 

N.  C. — Katzensteln  v.  Raleigh,  etc, 
R.  Co.,  84  N.  C.  688. 

S.  C. — McClure  v.  Richardson,  24 
S.  C.  L.  215,  38  AmD  105. 

Vt. — Landon  v.  Proctor,  39  Vt.  78; 
Farmers',  etc..  Bank  v.  Champlaln 
Transp.  Co.,   28   Vt.   186,   66  AmD  68. 

La]  XUnstratlonv— One  who  before 
and  after  goods  have  been  delivered 
had  been  acting  as  freight  agent  by 
appointment  and  with  the  knowledge 
of  the  regular  appointed  agent  has 
authority  to  bind  the  carrier  by  his 
acceptance  of  the  shipment;  the  car- 


rier is  bound  to  know  by  whom  Its 
depot  Is  kept  and  by  whom  its  busi- 
ness is  transacted.  Potts  v.  Bowler, 
1  Ky.  Op.  188. 

[b]  Advertisement  by  a  carrier 
that  a  special  messenger  is  sent  In 
charge  of  goods  does  not  show  au- 
thority of  such  messenger  to  contract 
for  or  to  receive  freight.  Thurman 
v.  Wells,  18  Barb.   (N:  Y.)  600. 

50,  Beard  v.  Steele,  84  U.  C.  Q.  B. 

51.  The  Guiding  Star,  68  Fed.  936 
[an!  62  Fed.  407.  10  CCA  454];  Barter 
v.  Wheeler,  49  N.  H.  9,  6  AmR  434; 
Sumner  v.  Charlotte,  etc,  R.  Co.,  78 
N.  C.  289. 

88.  Georgia  Southern,  etc.,  R.  Co. 
v.  Marchman,  121  Ga.  285,  48  SB  961; 
Phillips  v.  Earle,  8  Pick.  (Mass.)  182; 
Cronklte  v.  Wells,  32  N.  Y.  247;  Thur- 
man v.  Wells,  18  Barb.  (N.  Y.)  600; 
Southern  Express  Co.  v.  McVeigh,  20 
Gratt.  (61  Va.)   264. 

S3.     See  cases  infra  I  315  note  26. 

84.  Trua*  v.  Philadelphia,  etc.,  R. 
Co.,  8  Del.  283;  Rosenfeld  v.  Central 
Vermont  R.  Co.,  Ill  App.  Div.  371, 
97  NYS  905. 

OS.  St.  Louis,  etc.,  R.  Co.  v.  Cav- 
ender,  170  Ala.  601,  64  S  64;  Milne  v. 
Chicago,  etc.,  R.  Co.,  155  Mo.  A.  485, 
136  SW  85;  Rogers  v.  Long  Island  R. 
Co..  2  Lans.  (N.  Y.)  269;  Harrell  v. 
Wilmington,  etc.  R.  Co.,  106  N.  C. 
268.  11  SE  286. 

86.  Newport  News,  etc.,  R.  Co.  v. 
Reed,  10  KyL  1020;  Dwlght  v.  Brew- 
ster, 1  Pick.  (Mass.)  50,  11  AmD  133; 
Missouri  Coal,  etc.,  Co.  v.  Hannibal, 
etc.,  R.  Co.,  36  Mo.  84;  Cronklte  v," 
Wells,  82  N.  Y.  247. 

fa]  Under  wbat  clrenmstaxtoes 
authority  exists.— An  agent  of  a  rail- 
way company,  having  authority  to 
contract  to  place  cars  at  points  other 
than  stations  for  receiving  freight, 
can  contract  to  receive  such  freight 
when  deposited  along  the  line  to 
await  the  arrival  of  the  cars.  Geor- 
gia, etc.,  Southern  R.  Co.  v.  March- 
man,  121  Ga.  236,  48  SE  961. 

87.  Tiller  v.  Norfolk,  etc.,  R.  Co., 
162  N.  C.  Vf,  77  SB  994. 
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express  package  to  one  in  charge  of  a  depot  is  a 
delivery  to  the  express  company,  it  being  Shown 
that  the  employees  of  the  railroad  company  were 
in  the  custom  of  so  receiving  packages  for  the  ex- 
press company.88 

[$  316]  S.  Drivers,  Draymen,  and  Porters.  An 
express  driver  is  the  general  agent  of  the  carrier  to 
collect  goods  for  carriage.29  So  the  carrier  is 
bound  by  the  acceptance  of  goods  by  its  draymen 
who  are  accustomed  to  collect  goods  and  packages 
at  the  houses  of  the  carrier's  customers.80  But  if 
a  parcel  is  placed  in  the  custody  of  a  driver  to 
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carry  for  his  own  gain,  and  not  for  the  profit  of  his 
master,  the  latter  is  not  liable  in  case  the  parcel 
is  not  delivered.81  A  carrier  by  wagon  who  sends 
his  team  on  his  own  business  under  the  care  of  a 
driver  who  has  never  contracted  for  him  and  is 
without  authority  so  to  do  is  not  liable  for  goods 
intrusted  to  the  care  of  such  driver.32  A  hotel 
porter  who  was  accustomed  to  receive  packages  of 
a  certain  character  for  a  railroad  company  is  its 
agent  for  the  acceptance  of  such  packages,  and  a 
delivery  thereof  to  him  for  transportation  renders 
the  carrier  liable  as  such  for  their  loss.3* 


XJX  CUSTODY  AND  OONTEOL  OF  GOODS  IN  TRANSIT 


[$  317]    A.    Title    to    Goods— 1.    In    General. 

The  doctrine  that  delivery  of  goods  by  the  seller 
'thereof  to  a  carrier  for  transportation  to  the  buyer 
is  prima  facie  a  transfer  of  title,  so  that  the  goods 
in  the  carrier's  hands  are  presumed  to  belong  to 
the  consignee,  belongs  to  the  law  of  sales,  and,  so  far 
as  it  is  to  be  applied  between  the  consignor  and  the 
consignee,  and  the  ( parties  claiming  under  them 
respectively,  need  not  be  discussed  here;3*  but  thsjt 
doctrine  is  nevertheless  of  significance  to  the  car- 
rier in  so  far  as  it  may  determine  its  duties  to  the 
respective  parties  and  its  right  to  the  possession 
of  the  goods.  The  effect  of  a  transfer  of  the  bill 
of  lading  as  passing  title  and  affecting  the  rights 
and  duties  of  the  carrier  has  already  been  consid- 
ered." Where  there  is  no  bill  of  lading,  it  is  pre- 
sumed that  the  title  vests  in  the  consignee  abso- 
lutely on  delivery  of  the  goods  to  the  carrier,  sub- 
ject only  to  the  carrier's  lien  for  freight,  and  the 
consignor's  right  of  stoppage  in  transitu.1*  There- 
fore, in  the  absence  of  notice  to  the  carrier  of  the 
existence  of  a  different  relation,  it  must  treat  the 


consignee  as  the  owner  of  the  goods,  with  authority 
to  control  them  in  transit.37  And  in  following  the 
directions  of  the  consignee,  the  carrier  will  not 
subject  itself  to  any  liability  for  losses  which  may 
result  from  so  doing,33  unless  the  directions  involve 
the  omission  or  nonperformance  of  some  service  or 
duty  the  performance  of  which  is  by  law  made 
essential  in  its  transportation.33  But,  if  the  shipper- 
has  taken  the  bill  of  lading  to  himself  or  order, 
he  will  be  presumed  to  have  retained  the  title;40 
and  if  the  shipper  still  has  the  right  to  dispose  of 
and  control  the  goods,  notwithstanding  their  de- 
livery to  the  carrier  for  the  consignee,  any  subse- 
quent arrangement  with  the  carrier  will  be  valid.41 
In  the  absence  of  a  reservation  of  title  by  the  con- 
signor, the  presumption  of  the  passing  of  title  to 
the  consignee  on  delivery  to  the  carrier  will  pro- 
tect the  carrier  in  delivering  the  goods  to  the  con- 
signee at  the  end  of  the  transportation.*3  Bnt  if  it 
is  notified  by  the  consignor  before  delivery  to  the 
consignee  not  to  make  such  delivery,  then  its  duty 
in  the  premises  depends  on  the  actual  facts  as  to 


38.  Pacific  Express  Co.  v.  Black,  8 
Tex.   CJv.   A.    363,    27   SW   830. 

29.  Lewis  v.  van  Horn,  24  Misc. 
765.  63  NTS  646;  Maenus'v.  Piatt,  16 
Misc.  499,  116  NTS  824;  Reel  v. 
Adams  Express  Co.,  27  Pa.  Super.  77. 

[a]  Ferson  Impersonating;  express 
driver. — Delivery  of  goods  to  one 
falsely  Impersonating  an  express 
driver,  by  wearing  the  express  com- 
pany's badge,  but  who  was  not  the 
one  who  usually  called  at  plaintiff's 
store  for  goods  and  had  never  been 
seen  before  at  plaintiff's  store,  was 
held  not  a  delivery  to  the  carrier. 
Abrams  v.  Piatt,  23  Misc.  637,  62 
NTS  163  [dist  Rosenblum  v.  Weir. 
113  NTS  620  (aft  132  App.  Dlv.  929 
mem,  117  NTS  1146  mem  [aft  197  N. 
T.  58,   90  NE  353,  27  LRANS  480])]. 

30.  Davey  v.  Mason,  1  C.  &  M.  46. 
41  ECL  30:  Hart  v.  Baxendale,  6 
Exch.  769,  165  Reprint  766. 

31.  Blanchard  v.  Isaacs,  3  Barb. 
(N.  T.)  388:  Butler  v.  Basing,  2  C.  & 
P.  613,  12  ECL  764. 

[a]  Illustration. — Where  a  coat 
was  delivered  to  the  driver  of  a  stage 
coach  by  a  person  not  a  passenger, 
to  be  delivered  to  another  hi  a  differ- 
ent place,  but  nothing  was  paid  for 
the  transportation  of  the  coat,  and 
the  driver  refused  to  put  it  on  the 
waybill,  saying  he  had  no  right  so 
to  do,  and  there  was  no  proof  that 
the  coat  ever  came  to  the  possession 
of  the  proprietor  of  the  stage,  or  any 
of  his  agents,  there  was  no  delivery 
of  the  coat  to  such  proprietor,  and  he 
was  not  responsible  as  a  common 
carrier  for  Its  loss.  Blanchard  v. 
Isaacs,   3   Barb.    (N.  T.)   388. 

33.  Jenkins  v.  Pickett,  9  Terg. 
(Tenn.)  480. 

33.  Quarrier  v.  Baltimore,  etc.,  R. 
Co..  20  W.  Va.  424. 

34.  See  generally  Sales  [35  Cyc 
193  et  seq]. 

36.     See  supra  5  265  et  seq. 

36.     Ark. — Memphis,  etc.,  R.  Co.  v. 


Freed,  38  Ark.  614. 

Ga. — Southern  Express  Co.  v.  Pant 
Fish  Co.,  12  Ga.  A.  447.  78  SE  197. 

La. — Sqnia  Cotton  OH  Co.  v.  The 
Steamer  Red  River,  106  La.  42,  30  S 
303,  87  AmSR  293. 

Mich. — Hoffman  v.  Lake  Shore,  etc., 
R  Co..  125  Mich.  201,  84  NW  65. 

Minn. — Benjamin  v.  Levy,  39  Minn. 
11,  38  NW  702:  McCauley  v.  David- 
son, 13  Minn.  162. 

Pa.— Lewis  Werner  Saw  Mill  Co.  v. 
Ferree,  20  Pa.  405,  60  A  924. 

[a]  Consignee  may  maintain  re- 
plevin against  a  warehouseman  for 
the  goods,  although  he  is  not  the  gen- 
eral owner.  Butler  v.  Smith,  86  Miss. 
467. 

[b]  Service  of  garnishment  proc- 
ess on  til*  carrier  In  a  proceeding 
against  the  consignee  while  the  goods 
are  in  transit  is  good  as  against  a 
subsequent  garnishment  after  the 
goods  have  reached  their  destination, 
and  while  they  are  being  held  for  de- 
livery. Schindler  v.  Smith,  18  La. 
Ann.  476. 

[c]  Where  consignee  acquires  title 
wlille  goods  axe  In  transit  by  paying 
a  draft  accompanying  the  bill  of  lad- 
ing, his  ownership  attaches  at  once, 
subject  only  to  the  consignor's  right 
of  stoppage  in  transitu,  which  is 
merely  an  equitable  lien.  Dows  v. 
Cobb,  12  Barb.  (N.  T.)  310. 

[d]  There  may  be  an  assignment 
of  goods  in  transit  which  will  pass 
legal  title  without  indorsement  of  the 
bill  of  lading.  De  Wolf  v.  Harris,  4 
Pet.   (U.  S.)  147,  7  L.  ed.  811. 

37.  Southern  Express  Co.  v.  Fant 
Fish  Co.,  12  Ga.  A.  447.  78  SE  197; 
Tebbs  v.  Cleveland,  etc.,  R.  Co.,  20 
Ind.  A.   192,  60  NE  486. 

[a]  The  presumption  that  title 
has  passed  to  consignee  (1)  by  deliv- 
ery to  the  carrier  with  direction  to 
transport  to  the  consignee,  either 
without  a  bill  of  lading  or  under  a 
bill  of  lading  providing  for  delivery 


of  the  goods  to  the  consignee,  is  such 
that  the  carrier  has  no  right  after- 
ward to  treat  the  consignor  as  the 
owner  of  the  goods,  and  to  change 
their  destination  .at  the  consignor's 
direction  (Armentrout  v.  St.  Louis, 
etc.,  R.  Co.,  1  Mo.  A.  158;  Bailey  v. 
Hudson  River  R.  Co.,  49  N.  T.  70; 
Rochester  Bank  v.  Jones,  4  N.  T.  497. 
56  AmD  290),  (2)  or  to  issue  a  new 
or  substituted  bill  of  lading  (see  su- 
pra {  280). 

Duty  of  oarrler  to  deliver  to  con- 
sign** named  in  bill  of  lading  see 
infra  {  368. 

38.  Western,  etc,  R.  Co.  v.  Expo- 
sition Cotton  Mill,  81  Ga.  522,  7  SE 
916,  2  LRA  102;  Southern  Express  Co. 
v.  Fant  Fish  Co.,  12  Ga.  A.  447.  78 
SE  197. 

39.  Western,  etc,  R.  Co.  v.  Expo- 
sition Cotton  Mills,  81  Ga.  522,  7  SE 
916,  2  LRA  102;  Southern  Express  Co 
v.  Fant  Fish  Co.,  12  Ga.  A  447.  78 
SE  197. 

40.  Florida  Cent.,  etc,  R.  Co.  -v. 
Berry,  116  Ga.  19,  42  SE  371:  Cin- 
cinnati, etc,  R  Co.  v.  Steele,  140  Ky 
383,  131  SW  22,  140  AmSR  388;  M ls- 
souri  Pac.  R.  Co.  v.  Lau,  67  Nebr. 
569    78   NW  291.  f 

41.  Dickson  v.  Chaffe.  34  La.  Ann. 
1133;  Tootle  v.  Rusk,  5  Oh.  Dec.  (Re. 
print)   107,  2  AmLRec  663. 

[a]  Illustration.— Where  plaintiff 
delivered  goods  to  defendant  to  be 
transported  over  its  line  to  M,  and 
there  delivered  to  another  carrier  and 
by  it  taken  to  A,  and  received  a  bill 
of  lading  naming  hlrr.eelf  as  con- 
signee, it  was  competent  for  them  to 
agree  to  a  change  of  the  contract 
whereby  defendant  should  stop  them 
at  M  and  from  there  take  the  goods 
to  D,  especially  as  defendant  was  to 
receive  additional  compensation  for 
the  carriage  to  D.  Cincinnati,  etc 
R.  Co.  v.  Steele.  140  Ky.  383.  131  SW 
22.  140  AmSR  308. 

43.    See  Infra  |  368. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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whether  the  relations  between  the  consignor  anti 
the  consignee  were  such  that  delivery  to  the  car- 
rier would  constitute  as  between  them  a  transfer  of 
title.4*  If  the  consignor  ships  goods  to  a"  factor  or 
other  agent  in  pursuance  of  a  previous  agreement 
so  to  do,  but  the  factor  or  agent  has  made  no  ad- 
vances on  the  strength  of  the  delivery  of  the  goods 
to  the  carrier  for  him,  then  his  right  to  the  goods 
has  not  yet  attached,  and  the  consignor  may  change 
their  direction  or  countermand  the  order  for  de- 
livery.44 But  if  the  right  of  the  consignee  to  the 
goods  has  become  complete  on  their  delivery  to  the 
carrier,  the  consignor  cannot  by  notice  or  direction 
to  the  carrier  prevent  such  delivery.45  The  carrier 
derives  from  the  shipper  no  higher  right  with  refer- 
ence to  possession  of  the  goods  than  that  which 
the  shipper  has,  and  in  case  of  wrongful  delivery 
to  the  carrier  without  authority  the  real  owner 
may  assert  his  rights  as  against  the  carrier.4* 

[I  318]  2.  Carrier  Cannot  Question  Consignor's 
Title.  The  general  rule  is  that  the  carrier  like 
any  other  bailee  is  not  at  liberty  to  dispute  the 
title  of  the  consignor  from  whom  it  receives  articles 
of  shipment  in  an  action  brought  by  him,4'  the 
reason  usually  assigned  being  that,  if  the  contrary 
doctrine  prevailed,  the  carrier  might  by  setting  up 
title  in  some  third  person  keep  the  property  for 
itself.48     However,  the  rule   is  subject  to   excep- 


tions and  the  carrier  will  not  render  itself  liable 
to  the  consignor  where  it  actually  surrenders  the 
goods  to  the  owner  of  the  paramount  title;4*  and 
if  the  transaction  is  such  as  to  import  a  transfer 
of  title  to  the  consignee,  a  delivery  may  be  made 
to  the  consignee  without  imposing  any  liability  on 
behalf  of  the  consignor  on  the  carrier.  And  if  the 
carrier  received  the  property  for  transportation  in 
good  faith  without  knowledge  that  the  property  was 
its  own  and  thereafter  discovered  that  the  property 
belonged  to  it,  it  may  avail  itself  of  the  defense 
that  the  property  belonged  to  it  in  an  action  of  con- 
version with  the  same  force  and  effect  that  it  could 
have  availed  itself  of  the  right  of  a  true  owner  in 
ease  of  a  third  person.51 

[4  319]  3.  Bights  and  Duties  of  Carrier  aa 
Special  Owner.  A  carrier  like  any  other  bailee  has 
by  reason  of  its  rightful  possession  a  special  own- 
ership of  or  title  to  the  property  as  against  third 
persons  which  will  sustain  an  action  for  damage 
to  the  property  or  to  recover  possession  thereof  if 
wrongfully  taken  from  it.8*  It  may  likewise 
maintain  an  action  to  recover  possession  of  the 
goods  where  the  goods  have  been  delivered  to  the 
wrong  party,  or  where  they  have  been  delivered  to 
the  right  party  without  performance  of  proper 
conditions  precedent  to  delivery,  but  in  the  latter 
instance  it  can  do  so  only  on  paying  back  to  the 


43.  See  cases  Infra  this  note, 
[a]     Where  consignor  la  owner.— 

The  carrier  must  respect  the  direc- 
tions of  the  consignor  made  before 
delivery  to  the  consignee  not  to  make 
such  delivery,  or  to  return  the  goods 
to  the  consignor,  or  to  deliver  them 
to  another  person,  if  the  consignor  is 
■till  the  real  owner  of  the  goods. 
Sutherland  v.  Peoria  Second  Nat. 
Bank,  78  Ky.  260;  Hartwell  v.  Louis- 
ville, etc.,  R.  Co.,  IB  KyL  778. 

fb]  Xt  carrier  undertakes  to  nee 
all  available  means  to  atop  goods  be- 
fore their  delivery  to  the  consignee, 
it  will  be  liable  fort  failure  so  to  do 
only  in  case  of  negligence.  Ryer  v. 
Pennsylvania  R  Co.,  16  Misc.  289,  64 
NTS  688  [aff  2«  -Misc.  .716,  56T$YS 
10831. 

[cl  If  consignor  directs  carrier 
not  to  deliver  to  the  consignee,  the 
carrier  should  make  Inquiry  as  to  the 
consignee's  title  before  disregarding 
the  consignor's  direction  by  deliver- 
ing to  the  consignee.  Wilson  v. 
Churchman,  4  La.  Ann.  462. 

[d]  Pallor*  of  the  consignor  to 
furnish  the  oarrler  any  evidence  that 
he  has  the  right  as  against  the  con- 
signee after  giving  notice  not  to  de- 
liver would  justify  the  carrier  in  de- 
livering to  the  consignee,  but  in  the 
absence  of  unreasonable  refusal  so  to 
do  the  carrier  is  bound  by  the  notice. 
Allen  v.  Maine  Cent.  R  Co.,  79  Me. 
127.  9  A  896.  1  AmSR  310. 

44.  Strahorn  v.  Union  Stock  Yard, 
etc.,  Co.,  43  111.  424,  92  AmD  142; 
Lewis  v.  Galena,  etc.,  R.  Co.,  40  111. 
281:  Chaffe  v.  Mississippi,  etc..  R.  Co., 
69  Miss.  182;  Pool  v.  Columbia,  etc., 
R.  Co.,  23  S.  C.  286. 

48.  Lake  Shore,  etc.,  R.  Co.  v.  Na- 
tional Live  Stock  Bank.  178  111.  606, 
51  NE  326:  Lester  v.  Delaware,  etc., 
R.  Co.,  73  Hun  398,  26  NTS  206;  Phil- 
adelphia, etc.,  R.  Co.  v.  wlreman,  88 
Pa.  264. 

[a]  Bole  applied. — (1)  If  a  pur- 
chasing agent  who  has  bought  goods 
for  his  principal  delivers  them  to  a 
carrier,  consigned  to  the  principal, 
the  carrier  has  no  right  to  recogniie 
any  further  orders  of  such  agent 
changing  the  destination  of  the  goods. 
Lake  Shore,  etc.,  R.  Co.  v.  National 
Live  Stock  Bank.  178  111.  606,  68  NE 
326.  (2)  If  under  a  contract  between 
the  consignor  and  the  consignee  the 
consignee  s  right  to  the  goods  has 
vested  on  delivery  to  the  carrier, 
even  though  this  right  is  less  than 
that  of  ownership,  the  consignee  ntay 


recover  against  the  carrier  for  re- 
fusal to  deliver  the  goods,  notwith- 
standing a  counter  demand  by  the 
consignor.  Lester  v.  Delaware,  etc., 
R.  Co.,  73  Hun  398,  26  NTS  206. 

46.  Bassett  v.  Spofford,  46  N.  Y. 
887,  6  AmR  101;  Blossom  v.  Cham- 
pion, 87  Barb.  (N.  YJ  664;  Jacoby  v. 
Laussatt,  6  Serg.  &  R.  (Pa.)  300. 

[a]  But  if  file  owner  has  deliv- 
ered the  goods  to  the  carrier  which 
has  rendered  It  liable  to  third  per- 
sons by  giving  a  negotiable  bill  of 
lading,  he  cannot  afterward  reclaim 
possession.  Western  Transp.  Co.  v. 
Marshall,  4  Abb.  Dec.  (N.  Y.)  676,  4 
Transcr.  A.  366,  6  AbbPrNS  280. 

fb]  Where  vendor  of  goods  vio- 
lates Ma  contract  with  the  vendee,  or 
rescinds  the  sale  before  delivering 
the  goods  to  the  carrier,  and  consigns 
them  to  another,  the  vendee  has  no 
remedy  against  the  carrier.  Lester 
v.  McDowell,  18  Pa,  91. 

47.  U.  S.— Hents  v.  The  Idaho,  93 
U.  S.  576.  28  L.  ed.  978. 

Colo. — Denver,  etc.,  R  Co.  v.  Frame, 
6  Colo.  882. 

Ga, — Carter  v.  Southern  R.  Co.,  Ill 
Ga.  38,  36  SE  308,  60  LRA  354. 

111. — Great  Western  R.  Co.  v.  Mc- 
Comas,  83  111.  185;  Illinois  Cent.  R. 
Co.  v.  Schwartz.  11  111.  A.  482. 

N.  Y. — Valentine  v.  Long  Island  R. 
Co.,  102  App.  Dlv.  419,  92  NYS  646 
[rev  on  other  grounds  187  N.  Y.  121. 
79  NE  849];  Perkins  v.  Chautauqua 
Tract.  Co.,  76  Misc.  807,  137  NYS  80; 
Western  Transp.  Co.  v.  Barber,  66 
NYS  44;  McGaw  v.  Adams,  14  HowPr 
(N.  Y.)  461. 

See  generally  Bailments  5  37. 

[a]  Thus,  where  plaintiff  shipped 
brass  and  lead  Junk  over  defendant's 
road  In  the  name  of  plaintiffs  son  to 
himself  with  the  intention  of  reshlp- 
ping  by  another  carrier,  defendant 
while  retaining  possession  of  the 
goods  could  not  successfully  defend 
an  action  of  replevin  on  the  ground 
that  the  goods  were  stolen  goods. 
Perkins  v.  Chautauqua  Tract.  Co.,  76 
Misc.  307,  137  NYS  80. 

48.  Valentine  >v.  Long  Island  R. 
Co.,  187  N.  Y.  121,  79  NE  849;  West- 
ern Transp.  Co.  v.  Barber,  66  N.  Y. 
644;  Perkins  v.  "Chautauqua  Tract. 
Co.,  76  Misc.  307,  137  NYS  80.  And 
see  cases  cited  supra  note  47. 

49.  See  Infra  i  376. 

80.  McColIom  v.  Minneapolis,  etc., 
R.  Co.,  162  Wis.  486.  139  NW  1129. 
See  also  Illinois  Cent.  R.  Co.  v. 
Schwarts.  11  111.  A.  482  (where  It  is 


suggested  that  the  seller  may  be  the 
purchaser's  agent  in  making  delivery 
to  carrier  under  certain  circum- 
stances). 

81.  Valentine  v.  Long  Island  R. 
Co..  187  N.  Y.  121,  79  NE849  [rev  102 
App.  Dlv.  419,  92  NYS  646]. 

82.  111.— Pittsburg,  etc..  R.  Co.  v. 
Chicago,  242  111.  178,  89  NE  1022.  134 
AmSR  316,  44  LRANS  368. 

Ind. — Deford  v.  Selnour,  1  Ind.  632. 

Me. — Holmes  v.  Balcom.  84  Me.  226, 
24  A  821;  State  v.  Intoxicating 
Liquors,  83  Me.  158,  21  A  840. 

Mo. — Chicago,  etc.,  R  Co.  v.  Kansas 
City  Suburban  Belt  R.  Co..  78  Mo.  A. 
246. 

N.  Y. — Merrick  v.  Bratnard,  38 
Bar*.  574  [aff  84  N.  Y.  208];  Alex- 
ander v.  Greene,  7  Hill  533. 

Vt. — White  v.  Bascom,  28  Vt.'  268. 

See  generally  Bailments  f  36. 

[a]  Damages  for  destruction  of 
property  by  mob,— This  principle  was 
applied  In  an  action  by  a  carrier 
against  a  municipality  to  recover 
under  a  special  statute  damages  for 
the  destruction  by  a  mob  of  cars  of 
connecting  carriers  In  possession  of 
plaintiff  In  the  usual  course  of  busi- 
ness. Pittsburg,  etc.,  R.  Co.  v.  Chi- 
cago, 242  111.  178,  89  NE  1022,  134 
AmSR  316,  44  LRANS  358  and  note. 

[b]  Street  of  payment  for  lost 
goods.— Where  the  carrier  pays  to 
the  person  entitled  to  the  property 
transported  the  value  of  such  prop- 
erty under  the  assumption  that  it  has 
been  lost,  he  becomes  vested  with  a 
right  to  the  property  itself.  Ingers- 
town  Bank  v.  Adams  Express  Co.,  45 
Pa,  419,  84  AmD  499. 

[c]  Where  oarrler  has  wrongfully 
been  deprived  of  possession.— ( 1 )  As 
against  the  owner  of  the  goods  the 
carrier  who  has  wrongfully  been  de- 

§  rived  of  his  possession  can  recover 
amages  only  for  his  special  Interest, 
but  as  against  a  third  person  having 
no  right  to  the  goods  whatever  he 
may   recover   the   full    value   of   the 

foods.  White  v.  Webb,  15  Conn.  302; 
ngersoll  v.  Van  Bokkelln,  7  Cow. 
(NT  Y.)  670  [rev  on  other  grounds  5 
Wend.  316];  Lyle  v.  Barker,  6  Blnn. 
(Pa.)  457.  (2)  As  between  the  owner 
of  the  goods  and  a  third  person  who 
has  wrongfully  obtained  possession 
of  them  from  the  carrier,  the  owner 
is  entitled  to  possession.  The  car- 
rier's right  to  possession  constitutes 
no  bar  as  against  the  owner  unless 
set  up  by  the  carrier  himself.  Ames 
v.  Palmer,  42  Me.  197,  66  AmD  271. 
Digitized  by  VjlJtTVTv. 
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party  to  whom  delivery  is  made  all  charges  paid  by 
him.  So  the  earlier  has  such  interest  in  the 
goods  as  to  authorize  it  to  defend  against  a  party 
claiming  it  without  right,  and  it  is  its  duty  to  insist 
on  its  right  where  such  party  seeks  to  seize  the 
goods.54  The  rule  that,  the  carrier  may  sue  in  its  own 
name  as  representative  of  the  owner  for  a  trespass 
on  or  injury  to  the  property  carried  is  applicable  in 
courts  of  admiralty  as  well  as  at  common  law.55 
The  right  of  the  carrier  to  possession  does  not,  how- 
ever, give  it  authority  to  dispose  of  the  goods  as 
against  the  rightful  owner  or  to  pledge  them,56 
except  as  under  emergency  it  may  have  implied 
authority  as  representative  of  the  owner  to  sell.57 
Carriers  are  bound  to  protect  against  third  parties 
the  respective  interest  of  the  consignor  and  the  con- 
signee, and  are  bound  to  both  of  these  for  the  safe 
delivery  of  the  property  according  to  the  bill  of 
lading.58 

[ft  320]  B.  Stoppage  in  Transitu— 1.  Notice 
to  Carrier.  The  right  of  the  vendor  of  goods  sold 
on  credit  and  which  have  been  delivered  to  the 
carrier  for  the  vendee,  in  case  the  vendee  becomes 
insolvent  before  the  carrier  has  delivered  the  goods 
to  him,  to  prevent  such  delivery  by  notice  to  the 

[d]  Meet  of  delivery  to  ware- 
houseman As  the  carrier  may,  when 
the  goods  have  reached  their  destina- 
tion, deliver  them  to  a  warehouseman 
to  hold,  provided  the  person  entitled 
to  receive  the  goods  Is  not  found,  the 
carrier  by  such  act  loses  his  right  of 
possession  and  cannot  afterward 
bring;  action  against  the  warehouse- 
man to  recover  them  back.  Hamil- 
ton v.  Niokerson,  11  Allen  (Mass.) 
308. 

58.  Walker  v.  Louisville,  etc.  R. 
Co.,  Ill  Ala.  283;  Jones  v.  Anderson, 

82  Ala.  302;  Jeffersonvllle  R.  Co.  v. 
White,  6  Bush  (Ky.)  251;  Evans  v. 
Gale,  17  N.  H.  673,  42  AmD  614: 
Brown  v.  Hodgson,  4  Taunt.  189,  128 
Reprint  301.  Compare  Young  v.  Bast 
Alabama  R.  Co.,  80  Ala.  100  [dlst 
Walker  v.  Louisville,  eta,  R.  Co.,  Ill 
Ala.   233,  20  S  358]. 

64.    State  v.  Intoxicating  Liquors, 

83  Me.  168,  21  A  840. 

66.  The  Beaoonsfleld,  168  U.  S. 
303,  15  SCt  8S0,  89  L.  ed.  998;  Adams 
Express  Co.  v.  Vermilye,  21  Wall.  (U. 
S.)  138,  22  L.  ed.  609;  The  Torgorm, 
48  Fed.  684;  Hovey  v.  The  Sarah  B. 
Brown,  12  F.  Cas.  No.  6.744. 

68.  Crumbacker  v.  Tucker,  9  Ark. 
865;  Kitchell  v.  Vanadar,  1  Blackf. 
(Ind.)  356,  12  AmD  249;  Bailey  v. 
Shaw,  24  N.  H.  297,  55  AmD  241; 
Busby  v.  Winchester.  27  N.  B.  231. 

67.  See  supra  I  128. 

68.  Holmes  v.  Balcom,  84  Me.  226, 
24  A  821. 

69.  See  generally  Sales  [36  Cyc 
493  et  seql. 

For  oustody  of  foods  stopped  Is 
transit  see  infra  J  324. 

60.  Jones  v.  Earl.  37  Cal.  630,  99 
AmD  338;  Oppenheimer  v.  Wells,  65 
Misc.  885.  386,  106  NTS  547  [cit  Cyc]. 

[a]  Direct  proof  of  the  Insolvency 
(1)  of  the  vendee  should  not  be  re- 
quired In  order  to  support  the  right 
of  the  vendor  to  resume  possession 
of  the  goods '  as  against  a  purchaser 
of  doubtful  solvency.  Blooir.  lngdale 
v.  Memphis,  etc.,  R.  Co.,  6  Lea  (Tenn.) 
616.  (2)  Where  a  consignor  stopped 
goods  in  transitu  and  ordered  them 
to  be  delivered  to  his  agent  at  their 
destination,  and  the  carrier  In  viola- 
tion of  Its  agreement  so  to  do  deliv- 
ered them  to  a  third  person,  and  the 
goods  were  lost,  the  consignor  in  an 
action  against  the  carrier  to  recover 
their  value  need  not  show  the  Insol- 
vency of  the  consignee  or  any  other 
matter  which  as  against  the  con- 
signee would  entitle  him  to  stoppage 
in  transitu.  Howe  v.  Cincinnati,  etc., 
R  Co.,  18  Oh.  dr.  Ct.  333,  10  Oh.  Clr. 
Dec  182. 

[b]  It  la  said  not  to  be  necessary 


carrier  and  to  retake  possession  pertains  to  the  law 
of  sales,  and  as  affecting  the  vendor  and  the  vendee 
need  not  be  considered  here.58  It  is  only  the  duty 
of  the  carrier  which  arises  from  the  giving  of  such 
notice  to  comply  with  the  same  which  is  to  be  con- 
sidered. Such  notice  need  not  be  in  any  specific 
form;  it  is  enough  if  the  carrier  or  its  agent  is 
advised  of  the  wish  of  the  vendor  that  his  goods 
should  not  be  delivered  to  the  vendee  on  account 
of  his  insolvency.80  The  notice,  however,  must  be 
reasonable  and  such  as  to  enable  the  carrier  to 
advise  its  agent  in  charge  of  the  goods,  or  who 
is  to  deliver  them  to  the  vendee,  that  such  delivery 
shall  not  be  made.*1  So  where  the  carrier  or  its 
agent  understands  the  object  of  the  notice  which 
is  to  exercise  the  right  of  the  vendor  to  stop  goods 
while  in  transitu  and  before  delivery  and  is  satis- 
fied with  it  when  given,  the  carrier  cannot  there- 
after object  that  the  notice  was  insufficient,  whether 
in  fact  it  was  sufficient  or  not.*3  .  On  receipt  of  a 
notice  which  complies  with  the  requirements  re- 
lating thereto,  it  is  the  duty  of  the  carrier  to  return 
the  goods  to  the  vendor,  and  in  so  doing  it  incurs 
no  liability  to  the  vendee.**  And  on  the  other 
hand,  if  the  carrier  allowB  the  consignee  by  direct 


to  give  any  reason  to  the  carrier  for 
the  direction  that  the  goods  should 
not  be  delivered.  Allen  v.  Maine 
Cent.  R.  Co.,  79  Me.  827,  9  A  895,  1 
AmSR  210. 

[c]  Oomplalnt  for  failure  to  obey 
directions  for  stoppage  In  transitu,— 
The  right  of  stoppage  In  transitu 
arises  only  In  case  of  the  consignee's 
insolvency,  and,  where  the  consign- 
ment was  to  effect  a  sale  on  credit, 
in  the  absence  of  an  averment  of 
facts  sufficient  to  support  the  exer- 
cise of  the  right  a  complaint  against 
a  carrier  for  failure  to  obey  direc- 
tion for  stoppage  of  goods  is  demur- 
rable. Oppenheimer  v.  Wells,  56 
Misc.  385,  106  NTS  547. 

81.    See  cases  infra  this  note. 

[a]  Snmolenoy  of  notloe.-  ■  (l) 
Where  the  carrier  required  the  ship- 
per to  give  an  indemnifying  bond  and 
undertook  to  send  over  Its  own  tele- 
graph line  the  notice  to  its  agent  in 
charge  of  the  goods  not  to  deliver 
them  and  negligently  delayed  doing 
so,  and  the  goods  were  delivered  be- 
fore the  notice  reached  the  agent  In 
charge  of  them,  the  carrier  could  not 
set  up  as  a  defense  that  the  goods 
were  beyond  Its  line  at  the  time,  or 
that  it  was  Ignorant  as  to  who  was 
In  charge  of  the  goods.  Wlllock  v. 
Missouri  Pac.  R.  Co.,  79  Mo.  A.  76. 
(2)  "The  notice  need  not  be  given  to 
the  person  in  actual  possession  of  the 
goods  and  may  be  given  to  the  prin- 
cipal. In  the  latter  case,  to  be  effec- 
tual, It  must  be  given  at  such  tlrre 
and  under  such  circumstances  that 
the  principal,  by  the  exercise  of  rea- 
sonable care  and  diligence,  may  com- 
municate it  to  his  agent,  in  time  to 
prevent  a  delivery  of  the  goods  to 
the  buyer."  Rosenthal  v.  weir,  170 
N.  Y.  148,  162,  68  NE  65.  67  LRA  627. 
(8)  Parol  notice  given  to  one  officer 
In  a  freight  depot  of  a  railroad  com- 
pany not  to  deliver  freight  in  transit 
is  binding  where  the  officer  collected 
freight  charges  and  gave  orders  to 
the  corporation  to  deliver  cars  at  dif- 
ferent points.  Faust  v.  Southern  R. 
Co..  74  S.  C.  360,  64  SB  666.  (4) 
Where  the  carrier  on  being  told  by 
the  shipper  that  he  feared  the  con- 
signee's Insolvency,  and  on  request 
to  stop  the  goods  In  transit  promised 
to  stop  them  on  the  shipper  surren- 
dering the  bill  of  lading  with  a  signed 
order  to  stop  indorsed  thereon,  and 
afterward  told  him  that  the  goods 
had  been  stopped,  it  was  estopped 
from  thereafter  denying  the  shipper's 
right  to  stop  the  shipment  on  the 
ground  of  want  of  proof  of  insol- 
vency or  of  knowledge  by  the  ship- 
per  thereof,    where   he    directed    the 


goods  to  be  stopped.  Selgfrled  v. 
Chicago,  etc,  R  Co.,  147  Mo.  A.  643. 
126  SW  798.  (5)  Ooods  which  came 
from  Montreal  In  bond  were  depos- 
ited In  the  customs  warehouse  at  the 
Grand  Trunk  railway  station  at  To- 
ronto. The  consignees  became  Insol- 
vent, and  the  consignors  gave  notice 
of  stoppage  in  transitu  to  the  rail- 
way company,  after  which  the  agent 
of  the  company  gave  an  order  for 
delivery  on  payment  of  charges  to 
another  person  who  trade  the  entry 
and  received  them  from  the  customs. 
It  was  held  that  the  notice  to  the 
company  was  sufficient,  although  In 
such  cases  it  Is  advisable  to  grive 
notice  also  to  the  customs  officer,  and 
that  an  action  would  He  against  the 
company  for  such  delivery.  Aacher 
v.  Grand  Trunk  R.  Co.,  36  U.  C.  Q.  B. 
609. 

[b]  If  there  la  question  as  to  *Joa> 
authority  of  the  person  who  gives  *jas 
notloe  (I)  to  represent  the  consignor 
in  stopping  the  goods,  the  carrier 
should  before  delivery  to  the  con- 
signee give  reasonable  time  to  prove 
the  authority  and  also  to  give  indem- 
nity to  the  carrier.  Reynolds  v.  Bos- 
ton, etc,  R.  Co.,  43  N.  H.  580.  (2) 
If  the  carrier  allows  one  who  is  not 
the  vendor  or  consignor,  but  only 
acts  as  the  representative  of  the 
consignor  for  the  purpose  of  making 
shipment,  to  stop  and  retake  posses- 
sion of  the  goods,  it  must  answer  to 
the  consignee  who  was  entitled  to 
them.  Memphis,  etc.,  R.  Co.  v.  Freed. 
38  Ark.  614. 

63.  Bloomingdale  v.  Memphis,  etc. 
R.  Co.,  6  Lea  (Tenn,)  616. 

83.  U.  8.— The  Vidette,  34  Fed. 
396,  398  (where  the  court  said:  "The 
seller,  who  stops  the  goods,  takes 
the  risk  on  himself,  ana  if  he  stops 
them  wrongfully,  would  doubtless  be 
answerable  for  any  damages  the 
buyer  should  sustain."  This  court 
In  this  decision  criticises  the  rule 
laid  down  in  Blackburn  on  Sales, 
which  is  the  same  as  that  laid  down 
in  Hutchinson  on  Carriers  (3d  ed) 
I  773,  to  the  effect  that  the  carrier 
delivers  the  goods  to  the  vendor  s«.t 
its  peril  and  would  be  responsible  to 
the  vendee  therefor  if  the  stoppage 
was  wrongful,  and  says  that  "I  have 
found  no  case  where  a  court  has  fol- 
lowed this  rule");  The  E.  H  Pray 
27  Fed.  474. 

Me. — Allen  v.  Maine  Cent.  R.  Co. 
79  Me.  327,  9  A  896,  1  An  SR  310. 

Tenn. — Bloomingdale    v.    Memphis 
etc.,  R.  Co.,  «  Lea  616. 
-    Tex. — Gulf,   etc.,    R.   Co.   v.    Rotter. 
(Civ.  A.)  104  SW  402. 

Eng. — The  Tigress,  Brown  eV  L.    ag 
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or  indirect  means  to  get  possession  of  the  goods 
after  the  consignor  has  exercised  the  right  of  stop- 
page in  transitu,  liability  to  the  consignor  will 
result.*4  The  consignor's  right  of  action  for  dam- 
ages is  in  no  way  affected  by  the  fact  that  he  failed 
to  tender  the  bill  of  lading,  where  there  was  no 
demand  for  the  bill  of  lading,  or  denial  of  the  con- 
signor's ownership,  the  refusal  being  based  on 
the  ground  of  inability  to  comply  with  the  con- 
signor's demand." 

[i  321]  2.  Termination  of  the  Right.  Ordinarily 
the  right  of  a  consignor  to  stoppage  in  transitu 
remains  so  long  as  the  goods  are  in  the  possession 
of  the  carrier*8  and  not  afterward.*1  In  other 
words,  as  between  the  carrier  and  a  vendor  seeking 
to  exercise  the  right  of  stoppage  in  transitu,  there 
must  have  been  an  actual  or  a  constructive  deliv- 
ery by  the  carrier  to  the  consignee  in ,  order  to 
cut  off  the  vendor's  right  of  stoppage  in  transitu;*8 
but  it  is  also  well  settled  that  a  sale  of  the  goods 


by  the  consignee,  by  means  of  transfer  of  the  bill 
of  lading  to  a  bona  fide  purchaser  for  value  while 
the  goods  are  in  transit,  will  terminate  the  right  of 
stoppage  in  transitu,89  and  this  may  cause  diffi- 
culty with  the  carrier  which  has  no  notice  of  such 
transfer.  If  it  refuses,  although  under  the  seller's 
order,  to  deliver  to  such  third  person,  it  may  be 
liable  for  subsequent  loss  by  reason  of  a  falling 
market.70  The  right  of  stoppage  in  transitu  is  not 
impaired  or  extinguished  by  service  of  process  of 
garnishment  on  the  carrier.71 

[$  322]  S.  Effect  on  Carrier's  Lien.  The  lien  of 
the  carrier  for  charges  on  the  goods  is  prior  to 
the  vendor's  right  to  repossession  under  stoppage 
in  transitu,  and  the  carrier  may  retain  its  posses- 
sion until  such  charges  are  paid.72  But  the  car- 
rier as  against  the  right  of  the  consignor  to  retake 
possession  in  the  event  of  stoppage  in  transitu 
cannot  enforce  the  payment  of  charges  for  other 
shipments.7* 


XTTT.     CARRIER'S  CUSTODY  OF  GOODS    BEFORE  AMD  AFTER  TRANSPORTATION78 


[i  323]  A.  Custody  of  Goods  Awaiting  Trans- 
portation. Where  the  goods  are  delivered  to  the 
carrier  for  immediate  transportation  and  nothing 
remains  to  be  done  by  the  shipper,  the  liability  of 
the  carrier  as  such  attaches  at  once.75    And  even 


while  detained  in  the  carrier's  warehouse,  or  pens, 
or  on  its  platforms  in  the  usual  course  of  business, 
or  for  the  carrier's  convenience,  the  liability  or 
the  carrier  is  not  that  of  warehouseman,  but  that 
of  carrier  proper.78    But  if  the  goods  are  detained 


J  not  The  E.  H.  Pray.  27  Fed.  474. 
5]  (where  the  court  said:  "The  ven- 
dor exercises  his  right  of  stoppage 
in  transitu  at  his  own  peril;  and  it  is 
incumbent  on  the  master  to  rive  ef- 
fect to  that  right  so  soon  as  he  is 
satisfied  that  It  is  the  vendor  who 
claims  the  goods,  unless  he  (the  mas- 
ter) is  aware  of  a  legal  defeasance  06 
the  vendor's  claim"). 

Contra  Howe  v.  Cincinnati,  etc,  B. 
Co..  18  Oh.  Cir.  Ct.  338.  10  Oh.  Clr. 
Dec  182  (following  Hutchinson's 
rule,  and  holding  that  after  stoppage 
in  transitu  the  carrier  acts  at  its 
peril  In  delivering  the  goods  either 
to  the  consignor  or  the  consignee,  and 
to  protect  itself  from  liability  may  by 
action  bring  the  goods  Into  court  and 
require  claimants  to  determine  the 
right  of  possession). 

7a]  The  esTeot  of  the  notice  la  to 
put  am  end  to  the  contract  of  oar- 
Hag*  (1)  and  to  give  rise  to  the  rela- 
tion of  bailor  and  bailee.  Union  Pac. 
R.  Co.  v.  Mover,  40  Kan.  184.  19  P 
(It,  10  AmSR  183;  Rosenthal  v.  Weir, 
170  N.  Y.  148,  63  NE  66;  Pontlfex  v. 
Midland  R.  Co-  3  Q.  B.  D.  23.  (2) 
The  carrier  has  no  right  to  say  that 
it  will  retain  the  goods  for  delivery 
to  the  true  owner  after  the  conflict- 
ing claims  have  been  settled.  The 
Vidette,  34  Fed.  396;  Story  Ballm. 
I  680. 

64.     Me.— Allen   v.    Maine  Cent.   R. 
Co..  79  Me.  327,  9  A  896,  1  AmSR  310. 
Mo. — Seigfried  v.  Chicago,'  etc.,  R. 
Co..  147  Mo.  A.  643.  126  SW  798. 

N.  Y. — Rosenthal  v.  Weir,  170  N. 
V.  148,  63  NE  66,  67  LRA  627  [aff 
64  App.  Dlv.  276,  66  NTS  841]. 

Tenn. — Bloomlngdale  v.  Memphis, 
etc,  R.  Co..  6  Lea  616. 

Tex. — Poole  v.  Houston,  etc.,  R. 
Co.,  68  Tex.  134;  Texas  Midland  R. 
Co.  v.  Hargrove,  (Civ.  A.)  169  SW 
325. 

Ont — Ascher  v.  Grand  Trunk  R. 
Co..  36  U.  C.  Q.  B.  609. 

[a]  Xeasore  of  damans. — (l)  in 
an  action  for  damages  for  carrier's 
failure  to  stop  goods  in  transitu  on 
the  order  of  the  shipper,  a  portion  of 
the  goods  having  been  returned,  but 
the  remainder  not  paid  for  owing  to 
the  Insolvency  of  the  consignee,  the 
measure  of  damages  was  what  plain- 
tiff lost  by  reason  of  the  delivery  of 
the  goods  not  returned.  Rosenthal  v. 
Weir,  64  App.  Div.  275.  66  NTS 
841  [aff  170  N.  Y.  148.  63  NE  65, 
67  LRA  627].  (2)  The  fact  thai 
the  contract  of  carriage  limits  the 
liability  of  defendant  for  a  loss  to 
the  amount  specified  therein  does  not 
■ffect  the  amount  of  the  carrier's  lia- 


bility. Rosenthal  v.  Weir,  170  N.  Y. 
148,  63  NE  65,  67  LRA  627.  (8)  A 
consignor  whose  goods  had  been 
loaded  and  for  which  a  bill  of  lading 
had  been  issued  to  his  agent  as  con- 
signee, on  the  carrier's  refusal  to  re- 
deliver them  at  the  place  of  ship- 
ment, is  entitled  to  recover  the  dif- 
ference. If  any,  between  their  market 
value  there  and  their  value  when 
they  were  delivered  at  destination. 
Texas  Midland  R.  Co.  v.  Hargrove, 
(Tex.  Civ.  A)  169  SW  926. 

65.  Texas  Midland  R.  Co.  v..  Har- 
grove, (Tex.  Civ.  A.)  169  SW  925 
(holding  further  that  on  this  state  of 
faots  a  petition  in  an  aotion  for  dam- 
ages need  not  allege  a,  tender  of  the 
bill  of  lading). 

66.  Bauer  v.  Illinois  Cent.  R.  Co., 
175  111.  A.  346. 

67.  Seigfried  v.  Chicago,  etc..  R. 
Co.,  147  Mo.  A.  643,  126  SW  798;  U. 
8.  Wind  Engine  Co.  v.  Oliver,  16 
Nebr.  612.  21  NW  463;  Calahan  v. 
Babcock.  21  Oh.  St.  281,  8  AmR  63; 
Sawyer  v.  Joslln,  20  Vt.  172,  49  AmR 
768. 

68.  Farrell  v.  Richmond,  etc,  R. 
Co.,  102  N.  C.  890,  9  SB  302,  11  AmSR 
760,  3  LRA  647  and  note;  Calahan  v. 
Babcock,  21  Oh.  St.  281,  8  AmR  63. 

60.  Ala. — Loeb  v.  Peters,  63  Ala. 
243.  35  AmR  17. 

Cal. — Newhall  v.  Central  Pac.  R. 
Co..  61  Cal.  346.  21  AmR  713. 

Colo. — Denver  First  Nat.  Bank  v. 
Schmidt,  6  Colo.  A.  216,  40  P  479. 

N.  Y.— Becker  v.  Hallgarten,  86  N. 
T.  167. 

Oh. — Wheeling,  etc.,  R.  Co.  v. 
Koonts,  15  Oh.  Cir.  Ct.  288,  9  Oh.  Cir. 
Dec.  102. 

Tex. — Missouri  Pac.  R.  Co.  v.  Hel- 
denhelmer,  82  Tex.  196.  17  SW  608,  27 
AmSR   861. 

See  also  Sales   [35  Cyc  497]. 

[a]  Bffeet  of  notloe. — While  the 
right  of  stoppage  in  transitu  may  be 
defeated  by  the  indorsement  and  de- 
livery of  an  unconditional  bill  of  lad- 
ing to  a  bona  fide  indorsee  for  a 
valuable  consideration  without  notice, 
yet,  where  the  indorsee  has  notice  of 
the  facts  or  of  a  fact  sufficient  to 
put  him  on  Inquiry  which  will  dis- 
close the  facts,  the  right  may  be  ex- 
ercised as  against  him.  Oass  v. 
Southern  Pac.  R.  Co..  162  App.  Dlv. 
412.  137  NTS  261;  Gass  v.  Astoria 
Veneer  Mills,  134  App.  Dlv.  184,  118 
NTS  982. 

TO.  Schmidt  v.  The  Steam-Ship 
Pennsylvania,  4  Fed.  548. 

71.  Chicago,  etc.,  R  Co.  v.  Painter, 
16  Nebr.  394.  19  NW.488;  Calahan  v. 
Babcock.  21  Oh.  St.  281,  8  AmR  63; 


Sawyer  v.  Joslln.  20  Vt.  172,  49  AmR 
768. 

78.  Ga. — Pennsylvania  Steel  Co. 
v.  Georgia  R.,  eta,  Co.,  94  Ga.  636,  21 
SE  677. 

Kan. — Rucker  v.  Donovan,  13  Kan. 
261,  19  AmR  84. 

Ky. — Hause  v.  Judson,  4  Dana  7, 
29  AraD  877  and  note. 

Mass. — Potts  v.  New  York,  etc,  R. 
Co.,  181  Mass.  456,  41  AmR  247. 

Pa. — Hays  v.  Moullle,  14  Pa.  48. 

[a]  Seller  mar  exercise  Ms  right 
of  stoppage  by  replevying*  the  goods 
and  need  not  pay  the  carrier's  charges 
before  the  writ  is  issued,  although 
they  must  be  paid  before  the  goods 
are  taken  from  the  carrier's  posses- 
sion.    Hays  v.  Moullle,  14  Pa.  48. 

73.  Farrell  v..  Richmond,  etc..  R. 
Co..  102  N.  C.  390,  9  SE  302.  11  AmSR 
760,  3  LRA  647  and  note;  Pennsyl- 
vania R.  Co.  v.  American,  Oil  Works, 
126  Pa.  486,  17  A  671,  12  AmSR  886. 

74.  Custody  of  goods  pendlmg  de- 
livery to  conneoUng  oarrlsr  see  in- 
fra f  881. 

Mature  of  connecting  carrier's  cus- 
tody after  transportation  and  before 
delivery  to  snoeeedlng  oarrler  see 
Infra  51  819,  820. 

76.     See  supra  9  309. 

76.  Ky. — Southern  R.  Co.  v.  Smith, 
126  Ky.  656,  660,  102  SW  232.  31  KyL 
243    [quot  Cyc]. 

Mo. — Gregory  v.  Wabash  R  Co.,  46 
Mo.  A.  574.     , 

N.  H. — Flint  v.  Boston,  etc.,  R.  Co., 
73  N.  H.  141,  69  A  988;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  AmR  434; 
Moses  v.  Boston,  etc.,  R  Co..  24  N. 
H.  71,  66  AmD  222. 

N.  Y. — London,  etc.,  F.  Ins.  Co.  v. 
Rome,  etc.,  R.  Co.,  144  N.  Y.  200,  29 
NE  79,  63  NYSt  78,  43  AmSR  752. 

Oh. — Pittsburgh,  etc,  R.  Co.  v. 
Barret,  36  Oh.  St.  448. 

Pa. — Clarke  v.  Needles,  26  Pa.  838. 

Tex. — Gulf,  etc..  R.  Co.  v.  Trawick, 
80  Tex.  270,  15  SW  568,  18  SW  948. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.  (61  Va.)  264. 

Wis. — White  v.  Goodrich  Transp. 
Co.,  46   Wis.   498,  1   NW  76. 

[a]  She  test  is  whether  the  car- 
rier has  accepted  the  goods  only  for 
the  purpose  of  transportation  with- 
out further  direction.  Wade  v. 
Wheeler,  3  Lans.  (N.  Y.)  201  [aff  47 
N.  Y.  668]. 

5  b]  Stoldlaff  stock  la  pens. If 
mats  received  for  transporatlon 
are  held  by  the  carrier  in  Its  ship- 
ping pens  for  its  own  convenience,  It 
Is  under  the  obligations  of  a  common 
carrier  while  so  doing  the  same  as 
while    transporting  them.     Flint   v. 
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by  the  carrier  before  commencement  of  actual 
transportation  at  the  request  of  the  consignor  and 
for  his  accommodation,  or  in  order  that  something 
further  may  be  done  to  prepare  the  goods  for  trans- 
portation,7' or  where  the  goods  are  delivered  to 
the  carrier  without  shipping  directions,78  or  to  be 
held  until  freight  charges  are  paid,79  the  carrier's 
liability  during  such  detention  is  that  of  ware- 
houseman only,  and  ordinary  care  for  the  safe- 
keeping of  the  goods  is  the  measure  of  the  carrier's 
responsibility.  So  if  the  shipper,  even  after  com- 
plete delivery  to  the  carrier  for  immediate  trans- 
portation, recalls  his  directions  as  to  immediate 
shipment  and  requests  the  carrier  to  postpone  the 
transportation  for  a  designated  time,  the  liability 
of   the  carrier  changes   from   that   of  a   common 


Boston,  etc.  Co.,  73  N.  H.  141,  59  A 
938. 

[c]  The  fact  that  the  consignee 
oonsents  that  the  goods  may  be  held 
for  a  time  In  the  carrier's  freight 
house,  because  the  carrier  has  no  cars 
ready  for  carrying  out  the  transpor- 
tation, will  not  reduce  the  carrier's 
liability  to  that  of  warehouseman. 
Gregory  v.  Wabash  R.  Co.,  46  Ho. 
A.  674. 

77.  U.  8. — St.  Louis,  etc.,  R.  Co.  v. 
Knight.  122  U.  8.  79.  7  SCt  1132.  30 


L.  ed.  1077;  Michigan  Cent.  R.  Co.  v. 
ngi 

318,  21  L.  ed.  297;  Atlanta  Nat.  Bank 


Mineral   Springs 


lean  ( 
Mfg. 


Co.,    16    Wall. 


v.  Southern  R.  Co..  106  Fed.  623. 

Ala. — St.  Louis,  etc.,  R.  Co.  v. 
Cavender,  170  Ala.  601,  64  8  64; 
Louisville,  etc.,  R.  Co.  v.  Eachles,  97 
Ala.  666,  12  S  304;  Alabama  Great 
Southern  R.  Co.  v.  Mt.  Vernon  Co.,  84 
Ala.  173,  4  8  366. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Hunter.   42  Ark.   200. 

Dak. — Mulligan  v.  Northern  Pac. 
R.  Co.,  4  Dak.  316,  29  NW  659. 

Ga. — Dixon  v.  Central  of  Georgia 
R.  Co.,   110  Ga.   173.   35   SB   369. 

111. — Illinois  Cent.  R.  Co.  v.  Ash- 
mead.  68  III.  487:  St.  Louis,  etc.,  R. 
Co.  v.  Montgomery.  39  111.  335;  Fuller 
v.  Illinois  Cent.  R  Co.,  164  111.  A. 
284. 

Kan. — Missouri  Pac  R.  Co.  v. 
Rlggs,    (A.)   62  P  712. 

Mass.— Nichols  v.  Smith,  115 
Mass.  332;  Watts  v.  Boston,  etc.,  R 
Corp.,  106  Mass.  466;  Barron  v.  El- 
dredge,  100  Mass.  465,  1  AmR  126; 
Judson  v.  Western  R.  Corp.,  4  Allen 
620,  81  AmD  718:  Dickinson  v.  Win- 
chester, 4  Cush.  114,  60  AmD  760. 

Mich. — Michigan  Southern,  etc.,  R 
Co.  v.  Shurts,  7  Mich.  615. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Tronstine,  64  Miss.  834,  2  S  255. 

N.  H. — Flint  v.  Boston,  etc.,  R.  Co., 
73  N.  H.  141,  69  A  938;  Moses  v.  Bos- 
ton, etc.,  R  Co.,  24  N.  H.  71,  55  AmD 
222 

N.  T. — O'Neill  v.  New  York  Cent., 
etc.,  R.  Co.,  60  N.  Y.  138;  Rogers  v. 
Wheeler,  62  N.  Y.  262;  Blossom  v. 
Griffin,  18  N.  Y.  669,  67  AmD  75;  Piatt 
v.  Hibbard,  7  Cow.  497. 

N.  C. — Basnight  v.  Atlantic,  etc.,  R. 
Co.,  Ill  N.  C.  692.  16  SE  323;  Wells 
v.  Wilmington,  etc..  R.  Co.,  61  N.  C. 
47,  72  AmD  656.  See  also  Foard  v. 
Atlantic,  etc.,  R.  Co..  63  N.  C.  236,  78 
AmD  277  (where  goods  were  con- 
signed to  a  carrier  to  be  forwarded 
and  were  detained  by  reason  of  Illegi- 
ble directions). 

Oh. — Pittsburgh,  etc.,  R.  Co.  v.  Bar- 
rett. 86  Oh.  St.  448. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Homewood,  39  Okl.  179,  183,  134  P 
866,  48  LRANS  990    [cit  Cyc]. 

Pa. — Clark  v.  Needles,  25  Pa.  338. 

Wis. — Schmidt  v.  Chicago,  etc.,  R. 
Co.,  90  Wis.  604,  63  NW  1057:  White 
v.  Goodrich  Transp.  Co.,  46  Wis.  493, 
1   NW  76. 

Eng. — Cairns  v.  Robins,  8  M.  &  W. 
258,  161  Reprint  1034. 

Ont. — Mllloy  v.  Grand  Trunk  R 
Co.,  23  Ont.  464  [app  allowed  21  Ont. 
A  404]. 

Que. — Speddlng    v.     Grand     Trunk 


R.  Co..  40  Que.  Super.  .463,  IS  CanR 
Cas  46,  10  BastLR  369. 

See  also  supra  f  309. 

"If  the  goods,  when  bo  deposited, 
are  not  ready  for  immediate  trans- 
portation, and  the  carrier  cannot 
make  arrangements  for  their  carriage 
to  the  place  of  destination  until 
something  further  is  done,  or  some 
further  direction  is  given  or  com- 
munication made  concerning  them  by 
the  owner,  the  deposit  must  be  con- 
sidered to  be  in  the  meantime  for  his 
convenience  and  accommodation,  and 
the  receiver,  until  some  change  takes 
place,  will  be  responsible  only  as  a 
warehouseman.  The  party  bringing 
the  goods  must  first  do  whatever  is 
essential  to  enable  the  carrier  to  com- 
mence or  to  make  needful  prepara- 
tion for  commencing  the  service  re- 
quired of  it  before  it  can  be  trade 
liable  or  subjected  to  responsibility 
in  that  capacity."  Fuller  v.  Illinois 
Cent.  R.  Co..  164  111.  A.  284,  287. 

[a]  Applications  of  rule. — (1)  A 
carrier  is  not  chargeable  with  negli- 
gence in  failing  to  take  precautions 
to  guard  against  the  danger  from  fire 
to  cotton  awaiting  transportation  in 
locked  box  cars  on  a  sidetrack  in  the 
open  country,  established  and  main- 
tained for  the  accommodation  of  the 
planters  in  that  neighborhood,  where 
the  carrier  is  merely  following  a 
practice  which  has  continued  for 
years  without  any  resulting  loss  or 
complaint.  Charnock  v.  Texas,  etc., 
R.  Co.,  194  U.  S.  432,  24  SCt  671.  48 
L.  ed.  1067  [aff  113  Fed.  92.  51  CCA 
78].  (2)  When  &  shipper  stores  goods 
from  time  to  time  In  a  railway  ware- 
house, loading  a  car  when  a  carload 
is  ready,  the  responsibility  of  the 
railway  company  in  respect  of  such 
of  the  goods  as  have  not  specifically 
been  set  apart  for  shipment  is  not 
that  of  carrier  but  that  of  ware- 
houseman, and  in  case  of  their  acci- 
dental destruction  by  fire  the  ship- 
per has  no  remedy  against  the  com- 
pany. Mllloy  v.  Grand  Trunk  R.  Co., 
21  Ont.  A.  404  [allowing  app  23  Ont. 
454].      (3)  A  deposit  of  goods  on  the 

filatform  at  the  company's  depot  or 
n  its  warehouse  with  the  agent's 
permission  to  await  a  permit  from 
the  military  authorities  then  in  con- 
trol, and  also  until  cars  can  be 
secured  for  their  transportation,  im- 
poses on#the  carrier  the  liability  of 
warehouseman  only.  Illinois  Cent.  R. 
Co.  v.  Ashmead,  68  111.  487.  (4) 
Where  the  special  car  of  a  theatri- 
cal troupe  was  destroyed  by  a  fire 
communicated  from  a  burning  sta- 
tion building  while  the  car  remained 
on  a  sidetrack  for  the  convenience 
of  the  troupe  pending  the  completion 
of  an  engagement,  after  which  it  was 
intended  tnat  the  railroad  company 
should  haul  it  to  the  next  stopping 

Filace,  the  railroad  company  was  not 
table  as  a  common  carrier,  although 
It  had  moved  the  car  from  the  partic- 
ular point  designated  by  the  owner. 
Atchison,  etc.,  R.  Co.  v.  Homewood, 
39  Okl.  179,  183,  134  P  856,  48  LRANS 
990  and  note  jcit  Cyc]  (where  the 
court  said:  "There  is  a  strong  re- 
semblance between  this  case  and  the 


carrier  to  that  of  a  warehouseman  only  on  the 
request. by  the  shipper  and  a  compliance  therewith. 
Under  these  circumstances,  if  the  goods  are  de- 
stroyed after  such  a  request  has  been  granted,  the 
carrier  is  not  liable  except  on  proof  of  negligence.90 

[4  324]  B.  Custody  of  Goods  Stopped  in  Tran- 
situ.81 If,  by  the  shipper's  orders,  the  goods  are 
stopped  in  transitu,  and  they  are  held  for  the 
shipper,  the  carrier  while  so  holding  is  liable  is 
warehouseman  only.8r  , 

[$  325]  0.  Custody  Awaiting  Delivery  to  Con- 
signee83— 1.  Carrier  Liable  as  Such  until  Trans- 
portation Completed — a.  In  General.  The  responsi- 
bility of  the  carrier  as  such  does  not  at  once  ter- 
minate on  the  arrival  of  the  goods  at  their  destina- 
tion.84    The  contract  with  the  carrier  being  not 

case  where  goods  are  detained  by  the 
carrier  before  commencement  of  ac- 
tual transportation  at  the  request  of 
the  shipper,  and  for  his  accommoda- 
tion. It  is  universally  held  that, 
where  goods  are  detained  at  the  re- 
quest of  the  shipper,  and  for  his  ac- 
commodation, or  In  order  that  some- 
thing further  may  be  done  to  pre- 
pare the  goods  for  transportation,  the 
carrier's  liability  during  such  deten- 
tion is  only  that  of  warehouseman. 
6  Cyc  453,  citing  numerous  authori- 
ties. The  carrier  Is  not  the  insurer 
of  the  goods  until  it  becomes  its 
duty  to  forward  them"). 

[b]  If  animals  are  held  for  the 
shipper*!  convenience  In  the  carrier's 
shipping  pens,  the  liability  of  the  car- 
rier is  only  that  of  warehouseman. 
Flint  v.  Boston,  etc.,  R.  Co.,  71  N.  H. 
141.   59  A  938. 

[c]  Unauthorized  agreement  of 
carrier's  agent. — Goods  left  in  the 
company's  warehouse  for  future 
transportation  through  an  arrange- 
ment with  the  baggage-master  are  in 
the  company's  charge  only  as  a  ware- 
houseman, regardless  of  what  the 
baggage-master  may  have  agreed, 
since  he  had  no  authority  to  bind  the 
company.  Mulligan  v.  Northern  Pac 
R  Co.,  4  Dak.  315,  29  NW  659. 

[dl  Allowing  ootton  to  remain  oa 
platform  until  fan  lot  ready  to  ship. 
— Where  a  railroad  company  allowed 
shippers  of  cotton  to  leave  cotton  on 
its  station  platform  until  the  full  lot 
to  be  shipped  was  ready,  It  was  liable 
as  a  warehouseman,  under  Rev.  St. 
(1895)  art  323,  providing  that  a  rail- 
road company  shall  be  liable  as  a 
warehouseman  for  goods  stored  be- 
fore the  commencement  of  transpor- 
tation, for  part  of  a  lot  of  cotton 
intended  for  shipment  left  overnight 
on  the  platform  by  the  shipper  in 
accordance  with  the  custom,  await- 
ing the  rest  of  the  shipment  to  be 
brought  the  next  day.  Chicago,  eta, 
R.  Co.  v.  Bulley,  (Tex.  Civ.  A.)  140 
SW  480. 

78.  St.  Louts,  etc.,  R.  Co.  v.  Caven- 
der. 170'  Ala.  601,  54  8  54;  London, 
etc.,  F.  Ins.  Co.  v.  Rome  R.  Co.,  144 
N.  Y.  200,  39  NE  79,  43  AmSR  752. 
See  also  supra  I  311. 

[a]  Thus,  where  a  railroad  finds 
goods  in  one  of  Its  cars  without  bill 
of  lading  or  other  instructions  and 
removes  them  to  a  storehouse,  re- 
questing and  awaiting  Instructions 
which  are  not  furnished,  the  liabili- 
ties are  those  of  a  warehouseman 
and  not  of  a  common  carrier.  A  rail- 
road is  not  liable  as  a  common  car- 
rier for  property  deposited  in  Its 
warehouse  awaiting  the  orders  of  the 
owner  for  transportation.  Louisville, 
etc..  R  Co.  v.  U.  S..  39  Ct.  CI.   405. 

79.  St.  Louis,  etc.,  R.  Co.  v.  Caven- 
der. 170  Ala.  601,  54  S  64. 

80.  St.  Louis,  etc,  R  Co.  v.  Mont, 
gomery,  39  111.  335. 

81.  For  other  matters  relating  to 
stoppage  of  goods  In  transit  nee  supra 
IS    320-322. 

83.  MacVeagh  v.  Atchison,  etc,  R 
Co..  3  N.  M.  205,  5  P  467. 

83.  See  also  Infra  I  360  et  seq. 

84.  Chapman  v.  Great  Western  R- 
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only  to  carry,  but  also  to  deliver,  it  followB  that  to 
a  certain;  extent  the  custody  of  the  goods  as  carrier 
most  extend  beyond  as  well  as  precede  the  period 
of  their  transit  from  the  place  of  consignment  to 
that  of  destination.85  It  is  only  on  the  completion 
of  the  entire  duty  of  the  carrier  with  reference  to 
the  transportation  of  the  goods  that  any  question 
as  to  the  reduction  of  the  carrier's  liability  to  that 
of  warehouseman  can  arise.  So  long  as  anything 
remains  to  be  done  by  the  carrier  as  carrier,  before 
the  goods  are  ready  for  acceptance  by  the  con- 
signee, the  carrier's  liability  as  such  continues.*6 
This  principle  is  subject  to  an  important  qualifica- 
tion. It  contemplates  that,  after  the  goods  are 
once  committed  to  the  carrier,  its  possession  and 
control  over  them  continues  over  every  mile  of  the 
route,  and  during  every  hour  of  the  time  until  the 
arrival  of  the  goods  at  the  point  of  destination. 
Therefore,  where  at  some  point  on  the  journey  the 
goods  are  by  agreement  of  the  owner  temporarily 
out  of  the  possession  and  control  of  the  carrier, 
and  where  the  same  are  actually  in  the  possession 
of  the  owner  or  some  one  as  his  agent,  the  relation 
of  the  carrier  to  the  goods  is  not  that  of  an  insurer, 
and  if  the  goods  are,  without  its  fault,  destroyed 
while  so  out  of  its  possession,  the  carrier  cannot 
be  held  responsible.8' 

[I  326]  b.  Storing;  Placing  on  Sidetrack.**  Rail- 
roads usually  have  freight  houses  in  which  the 
goods  are  plaeed  on  reaching  their  destination,  and 


Co..  5  Q.  B.  D.  278:  Grand  Trunk  R 
Co.  v.  Frankel,  S3  Can.  S.  C.  116. 

88.  Chapman  v.  Great  Western  R. 
Co..  5  Q.  B.   D.  278. 

88.  111. — Western  Transp.  Co.  v. 
Newhall.  24  111.  48$.  76  AmD  760. 

Ky. — Louisville,  eto.,  R.  Co.  v.  Gay, 
141  Ky.  66,  USSW  400.  13  LRANS 
101. 

Mass. — South  Deerfleld  Onion  Stor- 
age Co.  v.  New  York,  etc.  R,  Co.,  222 
Mass.  686,  111  NE  367;  Rice  v.  Bos- 
ton, etc.  R.  Corp.,  98  Mass.   212. 

Minn. — Rustaa  v..  Great  Northern 
R.  Co.,  122  Minn.  463,  142  NW  727. 

N.  t. — Goold  v.  Chapln.  20  N.  T. 
159,  76  AmD  398;  Miller  v.  Steam 
Nav.  Co..  10  N.  T.  431,  Seld.  64. 

87.  Barron  v.  Mobile,  etc,  R.  Co., 
2  Ala.  A.  666,  66  S  862. 

[a]  Wiling'  In  transits— Where  a 
carload  of  lumber  was  shipped  under 
a  waybill  providing-  for  stoppage  en 
route  at  a  planing  mill,  and  delivery 
to  the  planing  mill  company,  that 
the  lumber  might  be  planed  and 
then  reshtpped  to  its  destination,  and 
the  lumber  was  destroyed  by  fire 
while  at  the  planing  mill,  it  was  then 
in  the  possession  of  plaintiff  or  his 
agent,  the  planing  mill  company,  so 
that  defendant's  liability  was  termi- 
nated for  the  time  being,  and  it  was 
not  liable  for  the  destruction  of  the 
lumber  without  its  fault.  Barron  v. 
Mobile,  etc,  R.  Co.,  2  Ala.  A.  665,  66 
S  162. 

SB.  Delivery  on  private  tracks  see 
Infra  I  356. 

Duty  of  unloading'  carload  lots  see 
supra  I  120. 

8*.  111. — Chicago,  etc..  R.  Co.  v. 
Bensley,  69  111.  630  (holding  that  such 
liability  does  not  terminate  on  the 
arrival  of  the  car  at  the  place  of 
destination  and  the  placing  of  the  car 
inside  of  the  carrier  s  freight  depot) ; 
Porter  v.  Chicago,  etc.,  R  Co.,  20  111. 
401.  71  AmD  286. 

Mo. — Loeb  v.  Wabash  R.  Co.,  (A.) 
15  SW  118;  Klass  Commission  Co.  v. 
Wabash  R.  Co.,  80  Mo.  A.   164. 

N.  J. — Morris,  etc.,  R.  Co.  v.  Ayres, 
29  N.  J.  L.  198,  80  AmD  216. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive.  112  Tenn.  219,  79  SW  124,  64 
LRA  442;  East  Tennessee,  etc.,  R.  Co. 
v.  Kelly.  91  Tenn.  699,  20  SW  312.  80 
AmSR  902,  17  LRA  691  and  note; 
Butler  v.  East  Tennessee,  etc.,  R. 
Co,  8  Lea  32. 


Wash. — Normlle  v.  Northern  Pac 
R.  Co.,  36  Wash.  21.  77  P  1087,  67 
LRA  871. 

[a]  Thus,  where  plaintiff  shipped 
a  machine  together  with  certain  tools, 
etc.,  consigned  to  himself  at  a  flag 
station  on  defendant's  road,  where  de- 
fendant maintained  a  warehouse  and 
a  sidetrack,  but  no  station  or  agent, 
the  carrier,  not  having  placed  the 
tools  and  the  cable  in  its  warehouse 
on  their  arrival,  as  it  might  have 
done,  was  liable  to  plaintiff  for  their 
loss.  Normlle  v.  Northern  Pac.  R. 
Co.,  86  Wash.  21,  77  P  1087,  67  LRA 
271. 

[b]  Where  oarrier  has  no  was*, 
house.— If  a  common  carrier  of 
freight  has  no  warehouse  at  the  point 
of  destination  of  freight,  and  it  safely 
keeps  such  freight  until  its  carrier 
duties  are  at  an  end,  and  the  con- 
signee fails  to  call  for  and  get  such 
freight,  and  it  then  deposits  the 
freight  in  the  warehouse  of  a  "re- 
sponsible person  for  and  on  account 
of  the  owner  or  consignee,"  its  duties 
to  the  consignee  with  reference  to 
the  freight  are  at  an  end,  and  if  after 
that  time  the  consignee  brings  a  suit 
against  such  carrier  for  a  failure  to 
deliver  such  freight,  the  carrier  may 
show  that  it  has  performed  its  duties 
to  the  consignee  by  showing  that  It 
has  delivered  the  freight  to  a  respon- 
sible warehouseman  for  account  of 
such  consignee.  Louisville,  etc.,  R. 
Co.  v.  Brewer,  183  Ala.  172,  62  S  698. 

SO.  111. — Gratiot  St  Warehouse  Co. 
v.  St.  Louis,  etc..  R.  Co.,  221  111.  418, 
77  NE  675;  Schumacher  v.  Chicago, 
etc,  R.  Co..  207  111.  199,  69  NE  825; 
Gregg  v.  Illinois  Cent.  R.  Co..  147  111. 
550,  35  NE  843,  37  AmSR  238;  East 
St.  Louis  Connecting  R.  Co.  v.  Wa- 
bash, etc.,  R  Co.,  123  111.  594,  15  NE 
45;  Weyl  v.  Southern  Pac.  Co.,  156 
111.  A.  493:  McCabe  v.  Atchison,  etc., 
R.  Co.,  164  111.  A.  380;  Chicago,  etc, 
R.  Co.  v.  Kendall.  72  111.  A.  105. 

Ind. — Chicago,  etc,  R  Co.  v.  Rey- 
raan,  73  NE  587;  Pittsburgh,  etc.,  R. 
Co.  v.  Nash,   43  Ind.  423. 

Iowa. — Anchor  Mill  Co.  v.  Burling- 
ton, etc.,  R.  Co..  102  Iowa  262,  71  NW 
265;  Independence  Mills  Co.  v.  Bur- 
lington, etc.,  R.  Co..  72  Iowa  536,  34 
NW  320,  2  AmSR  268. 

Kan. — Brown  v.  Missouri,  etc.,  R. 
Co.,  83  Kan.  574,  677,  112  P  147  [clt 
Cyc];  Missouri  Pac  R  Co.  v.  Wichita 


in  the  absence  of  some  contract  or  usage  by  which 
the  consignee  is  bound  to  unload  from  the  cars, 
their  liability  as  oarrier  is  not  reduced  to  that  of 
warehouseman  until  the  goods  are  placed  in  the 
freight  house,  ready  to  be  taken  by  the'  consignee.** 
But  where  the  carrier  is  not  required  or  expected 
in  the  usual  course  of  business  to  remove  the 
freight  from  the  cars,  as  in  the  case  of  grain  in 
bulk,  coal,  lumber,  and  the  like,  delivery  of  the 
car  in  a  safe  and  convenient  position  for  unload- 
ing at  the  elevator,  warehouse,  or  other  place  desig- 
nated by  the  contract  or  required  in  the  usual 
course  of  business,  or  where  no  place  of  delivery 
is  thus  designated  or  required,  on  its  sidetrack  in 
the  usual  and  customary  place  for  unloading  by 
consignees,  together  with  notice  to  the  consignee 
and  a  reasonable  time  allowed  for  the  removal  in 
those  jurisdictions  where  this  is  necessary,  termi- 
nates the  liability  of  the  carrier  as  such,*0  although 
it  still  continues  liable  as  warehouseman.91  Never- 
theless, even  under  these  circumstances,  it  is  the 
duty  of  the  carrier  to  place  the  car  in  a  reason- 
ably safe  and  accessible  place  for  unloading,  and, 
until  it  does  so,  the  carrier's  liability  as  such  con- 
tinues.*2 Delivery  to  the  consignee's  private  tracks 
is  a  sufficient  delivery  to  release  the  carrier  from 
liability  as  such,  as  to  the  cars  delivered."  This 
is  so,  although  the  delivery  was  subject  to  the  right 
of  inspection.  Such  a  delivery  nevertheless  places 
the  cars  under  the  dominion  of  the  consignee,  and 

Wholesale  Grocery  Co.,  66  Kan.  626, 
40    P    899. 

Minn. — Chicago,  etc,  R.  Co.  v. 
Kelm.  121  Minn.  348,  141  NW  285,  44 
LRANS  995. 

Mo. — Pindell  v.  St  Louis,  etc.,  R. 
Co.,  41  Mo.  A.  84  (holding  that,  if 
there  is  an  agreement  between  the 
carrier  and  the  consignee  that  all 
consignments  of  the  kind  in  ques- 
tion should,  on  arrival,  be  placed  on 
a  certain  car  track  for  the  consignee. 
It  will  be  a  sufficient  delivery  for  the 


carrier  to  so  place  the  car  and  to 
notify  the  consignee  thereof.  Whether 
it  is  a  reasonable  place  or  not  makes 
no  difference).  F 

Mont. — Gary,  etc,  Co.  v.  Chicago, 
etc.,  R.  Co.,  49  Mont  624,  538,  148  P 
965  [cit  Cyc]. 

N.  C. — Brooks  Mfg.  Co.  v.  Southern 
R  Co.,  152  N.  C.  665,  68  SE  243;  Wall- 
Huske  Co.  v.  Southern  R.  Co.,  147  N. 
C.  407,  61  SE  277. 

Oh. — Paddock  v.  Toledo,  etc.,  R  Co., 
21  Oh.  Clr.  Ct.  626.  11  Oh.  Cir.  Dec. 

[a]  XT  the  oarrier  has  no  freight 
house  at  the  place  of  destination,  but 
is  in  the  habit  of  transacting  its  busi- 
ness there  on  the  cars  themselves,  the 
fact  that  the  goods  have  not  been 
removed  from  the  car  does  not  pre- 
vent the  liability  of  the  carrier  being 
reduced  to  that  of  warehouseman. 
MacVeagh  •v.  Atchison,  etc,  R  Co.,  3 
N.  M.  206,  6  P  467. 

[bl  Xn  oaae  of  extraordinary  inter- 
ruption of  communication,  necessitat- 
ing a  considerable  delay  before  the 
goods  reach  their  destination,  the  car- 
rier may  store  them  and  give  notice 
to  the  consignee,  and  thereafter  it  is 
liable  only  as  warehouseman.  Con- 
key  v.  Milwaukee,  etc,  R.  Co.,  31  Wis. 
61§.  11  AmR  630. 

_  81.  Gary,  etc,  Co.  v.  Chicago,  etc, 
R.  Co.,  49  Mont  624,  633,  141  P  956 
[cit  Cyc]. 

88.  Chicago,  etc..  R.  Co.  v.  Stouf- 
fer,  (Ind.  A.)  Ill  NE  809;  Independ- 
ence Mills  Co.  v.  Burlington,  etc,  R. 
Co.,  72  Iowa  635,  34  NW  320,  2  AmSR 
258;  Klass  Commission  Co.  v.  Wa- 
bash R.  Co.,  80  Mo.  A.  164;  Brooks 
Mfg.  Co.  v.  Southern  R.  Co.,  162  N.  C. 
665.  68  SE  243. 

83.  Schumacher  v.  Chicago,  etc.,  R. 
Co.,  207  111.  199,  69  NE  825;  Kingman 
St.  Louis  Impl.  Co.  v.  Southern  R. 
Co.,  183  Mo.  A  317,  112  SW  721. 
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the  carrier  thereafter  has  no  right  to  interfere 
with  that  dominion  unless  on  inspection  the  con- 
signee rejected  the  cars  and  notified  the  carrier  of 
that  fact.84 

[$  327]  c.  Rules  Specially  Applicable  to  Express 
Companies.96  The  general  rule  is  that  the  liability 
of  an  express  company  as  a  common  carrier  does 
not  end  until  it  has  made  or  tendered  a  personal 
delivery  of  the  goods  to  the  consignee  or  owner, 
or  to  some  person  authorized  by  him  to  receive 
them.  But  if  by  reason  of  inability  to  find  the 
consignee,  or  the  consignee's  refusal  to  receive  the 
goods,  delivery  is  not  completed,  the  carrier  is 
liable  only  for  safe-keeping  as  bailee  for  hire.98 

[$  328]  2.  Notice  of  Arrival  of  Goods  and  Rea- 
sonable Time  to  Remove  Goods— a.  Express  Oom- 
panies.07  Where  by  usage,  custom,  or  special  con- 
tract, the  general  rule  requiring  the  delivery  at  the. 
place  of  business  or  at  the  residence  of  the  con- 
signee is  dispensed  with,  the  consignee  is  in  all 
cases  entitled  to  notice  of  the  arrival  of  the  goods 


94.  Kingman  St.  Louis  Impl.  Co. 
v.  Southern  R.  Co.,  133  Mo.  A.  S17, 
112  SW  721.    , 

96.     See  also  Infra  J  S28. 

96.  Ala. — Southern  Express  Co.  v. 
Armstead,  50  Ala.  350. 

111. — American  Merchants'  Union 
Express  Co.  v.  Milk,  73  III.  224; 
American  Merchants'  Union  Express 
Co.  v.  Sehier,  66  111.  140;  American 
Express  Co.  v.  Baldwin,  26  111.  504,  79 
AmD  289. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  682;  Ameri- 
can Express'  Co.  v.  Hockett,  30  Ind. 
250,  95  AmD  691. 

Mich. — Hasse  v.  American  Express 
Co..  94  Mich.  183,  58  NW  918,  34 
AmSR  328. 

N.  T. — Laporte  v.  Wells,  23  App. 
Dlv.  267,  48  NYS  292-  Grossman  v. 
Fargo,  6  Hun  310;  Landsbergv.  Dins- 
more,  4  Daly  490;  Byrne  v.  Fargo,  36 
Misc.  642,  72  NYS  943;  Wltbeck  v. 
Holland,  88  HowPr  273  [alt  45  N.  Y. 
18,  8  AmR  23]. 

Pa. — Union  Express  Co.  v.  Ohle- 
man,  92  Pa.  823;  Eagle  v.  White,  6 
Whart.  605,  87  AmD  434. 

Tex. — Gary  v.  WellB,  (Civ.  A.)  40 
SW  845. 

W.   Va. — Hutchinson  v.   U.   S.   Ex- 

rress  Co.,  63  W.  Va.   128.  181.  59  SE 
49,    14    LRANS    393    and    note    [clt 
Cyel. 

Wis. — Marshall  v.  American  Ex- 
press CO.,  7  Wia  1,  78  AmD  381. 

"The  reason  for  this  rule  of  law 
[making  an  express  company  an  In- 
surer] ceases,  when  the  oarrler  has 
tendered  the  property  to  the  con- 
signee, and  put  it  in  the  power  of  the 
latter  to  take  possession  of  it.  And  it 
would  be  extremely  unjust  to  leave  it 
In  the  power  of  the  consignee, to  pro- 
long this  extraordinary  responsibility 
upon  the  carrier  so  long  as  his  con- 
venience or  caprice  might  suggest.  If 
the  carrier  delivers  or  offers  to  de- 
liver the  goods  or  property  at  the 
proper  time,  at  the  proper  place,  and 
to  the  proper  person,  his  liability  as 
a  common  carrier  from  that  moment 
is  at  an  end,  and  it  is  not  In  the 
power  of  the  consignee  to  prolong 
that  liability,  however  Inconvenient  tt 
may  be  for  him  to  receive  the  goods. 
Other  duties  with  corresponding  lia- 
bilities may  be  assumed  by  the  car- 
rier, owing  to  the  neglect  or  refusal 
of  the  consignee  to  receive  the  con- 
signment, but  these  are  commensur- 
ate only  with  the  new  trusts  devolv- 
ing upon  the  new  relation,  and  which 
are  widely  different  from  those  of  a 
common  carrier."  Marshall  v.  Ameri- 
can Express  Co.,  7  Wis.  1,  26,  73  AmD 
381.  To  same  effect  Adams  Exp.  Co. 
v.  Darnell,  81  Ind.  20,  99  AmD  582. 

97.  See  also  supra   8    327. 

98.  Ala. — Southern  Express  Co.  v. 
Holland.  109  Ala.  362,  19  S  66. 

Ark. — American    Standard    Jewelry 


Co.  v.  Witherington,  81  Ark.  134.  136, 
98  SW  696  [clt  Cyel. 

111. — Baldwin  v.  American  Express 
Co..  23  111.  197,  74  AmD  190. 

N.  Y. — Laporte  v.  Wells,  23  App. 
Dlv.  267,  48  NYS  292. 

Pa, — Union  Express  Co.  v.  Ohle- 
man,  92  Pa.  323. 

W.  Va. — Hutchinson  v.  U.  8.  Ex- 
press Co..  63  W.  Va.  128.  59  SE  949, 
14  LRANS  393  [dlst  Berry  v.  West 
Virginia,  etc.,  R.  Co.,  44  W.  Va.  638, 
30  SE  142,  67  AmSR  781,  which  held 
that  a  railroad  company  was  not 
bound  to  give  notice  to  the  con- 
signee}. 

[a]  limitation  of  the  rule. — 
Where  failure  of  an  express  company 
to  give  notice  by  mail  of  the  arrival 
of  a  package,  when  such  is  the 
adopted  mode,  is  not  the  proximate 
cause  of  delay  in  removing  the  pack- 
age, and  the  loss  would  have  oc- 
curred if  it  had  been  mailed,  and 
sufficient  time  had  elapsed  for  the 
receipt  thereof  If  notice  had  been 
mailed,  and  the  consignee  had  ex- 
ercised reasonable  diligence,  the  car- 
rier is  liable  as  warehouseman  only. 
Hutchinson  v.  U.  S.  Express  Co.,  68 
W.  Va.  128,  59  SE  849,  14  LRANS 
393. 

99.  Southern  Express  Co.  v.  Hol- 
land, 109  Ala.  362,  19  S  66. 

1.  Ga. — Knight  v.  Wrightsville,  etc., 
R.  Cov  127  Ga.  204,  56  SE  868;  Oeor- 

rla,  etc.,  R.  Co.  v.  Pound,  111  Ga.  6, 
5  SE  812;  Almond  v.  Georgia  R.,  etc., 
Co.,  96  Ga.  775,  22  SE  674;  Western, 
etc.,  R.  Co.  v.  Camp,  63  Ga.  596; 
Southwestern  R.  Co.  v.  Felder,  46 
Ga.    433. 

111. — Gregg  v.  Ulln6is  Cent.  R.  Co., 
147  111.  550,  36  NE  343,  37  AmSR  238: 
Chicago,  etc.,  R.  Co.  v.  Jenkins,  103 
111.  688;  Merchants'  Dispatch,  etc., 
Co.  v.  Moore,  88  111.  136,  SO  AmR  641; 
Rothschild  v.  Michigan  Cent.  R.  Co., 
69  111.  164;  The  Anchor  Line  v. 
Knowles,  66  111.  150;  Illinois  Cent.  R. 
Co.  v.  Friend,  64  111.  303;  Merchants' 
Dispatch  Transp.  Co.  v.  Hallock,  64 
111.  284;  Illinois  Cent.  R  Co.  v. 
Frankenberg,  64  111.  88,  6  AmR  92; 
Chicago,  etc.,  R.  Co,  v.'  Scott,  42  111. 
132;  Davis  v.  Michigan  Southern,  etc., 
R.  Co.,  20  111.  412;  Porter  v.  Chicago, 
etc.,  R.  Co.,  20  111.  407,  71  AmD  286; 
Richards  v.  Michigan  So.,  etc.,  R.  Co., 
20  111.  404;  McCabe  v.  Atchison,  etc., 
R.  Co.,  164  111.  A.  380;  Chicago,  etc., 
R.  Co.  v.  Kendall,  72  111.  A.  106. 

Ind. — Cincinnati,  etc.,  R.  Co.  v.  Mo- 
Cool,  26  Ind.  140;  Bansemer  v.  Toledo, 
etc.,  R.  Co.,  26  Ind.  434,  87  AmD  867; 
New  Albany,  etc.,  R.  Co.  v.  Campbell 
12  Ind.  66. 

Iowa. — Hicks  v.  Wabash  R.  Co., 
131  Iowa  296,  108  NW  634,  8  LRANS 
235  and  note;  State  v.  Creeden,  78 
Iowa  656,  48  NW  673,  7  LRA  295; 
Independence  Mills  Co.  v.  Burlington, 
etc.,    R.    Co.,    72    Iowa    635,    34    NW 


and  a  reasonable  time  thereafter  in  which  to  re- 
move them  before  the  carrier^'s  liability  as  insurer 
ceases  and  that  of  warehouseman  attaches.88  But, 
when  the  goods  have  been  transported  safely  to 
their  destination,  and  the  consignee  has  been  noti- 
fied of  their  arrival  and  a  reasonable  opportunity 
has  been  allowed  him  to  remove  them,  the  liability 
of  the  express  company  thereafter  is  that  of  a 
warehouseman." 

[$  329]  b.  Other  Common  Carriers— (1)  Right 
of  Consignee  to  Reasonable  Time  for  Removal 
before  Carrier's  Liability  as  Insurer  Ceases— (a) 
The  Minority  View.  The  so-called  Massachusetts 
doctrine  which  now  prevails  in  that  state  and, sev- 
eral others  is  in  substance  that,  when  the  goods 
have  reached  their  destination  and  are  placed  in  a 
position  of  reasonable  safety,  ready  for  delivery  to 
the  consignee,  the  carrier's  duty  as  carrier  termi- 
nates and*  that  of  warehouseman  begins  without 
regard  to  notice  to  the  consignee  or  a  reasonable 
time  for  the  removal  of  the  goods.1 

320,  2  AmSR  268;  Mohr  v.  Chicago, 
eta,  R.  Co.,  40  Iowa  579;  Francis  v. 
Dubuque,  etc.,  R.  Co.,  26  Iowa  60, 
95  AmD   769. 

Mass. — Rice  v.  Hart,  118  Mass.  201. 
19  AmR  433;  Hall  v.  Boston,  etc,  R. 
Corp.,  14  Allen  489.  92  AmD  781; 
Norway  Plains  Co.  v.  Boston,  eta,  R. 
Co.,  1  Gray  268.  61.  AmD  422;  Thomas 
v.  Boston,  etc.,  R.  Corp.,  10  Mete 
472,  43  AmD  444. 

Pa. — Shenk  v.  Philadelphia  Steam 
Propeller  Co.,  60  Pa,  109.  100  AmD 
541;  McCarty  v.  New  York,  eta,  B. 
Co.,  30  Pa.  247.  Contra  Moyer  v. 
Pennsylvania  R.  Co.,  81  Pa,  Super. 
559  (This  case  Is  an  obvious  mis- 
application of  the  rule  laid  down 
in  National  Line  SS.  Co.  v.  Smart, 
107  Pa.  492,  which  relates  to  car- 
riers by  water  and  overlooks  Mc- 
carty v.  New  York,  etc.,  R.  Co.,  10 
Pa,  247,  which  lays  down  a  different 
rule  for  railroad  carriers). 

[a]  The  statement  of  the  role  la 
the  leading  oaae  on  the  subject  Is 
as  follows:  Railroad  companies  as 
common  carriers  of  merchandise 
"are  responsible  as  common  carriers 
until  the  goods  are  removed  from 
the  cars  and  placed  on  the  platform; 
that  if,  on  account  of  then*  arrival 
in  the  night,  or  at  any  other  time, 
when,  by  the  usage  and  course  of 
business,  the  doors  of  the  merchan- 
dise depot  or  warehouse  are  closed, 
or  for  any  other  cause,  they  cannot 
then  be  delivered;  or  if,  for  any 
reason,  the  consignee  Is  not  there 
ready  to  receive  them;  It  is  the  duty 
of  the  company  to  store  them  and 
preserve  them  safely,  under  the 
charge  of  competent  and  careful 
servants,  ready  to  be  delivered,  and 
actually  deliver  them  when  duly 
called  for  by  parties  authorised  and 
entitled  to  receive  them;  and  for  the 
performance  of  these  duties  after 
the  goods  are  delivered  from  the 
cars,  the  company  are  liable,  as 
warehousemen,  or  keepers  of  goods 
for  hire."  Norway  Plains  Co.  v. 
Boston,  eta,  R.  Co.,  1  Gray  (Mass.) 
262,  274,  61  AmD  42S  (per  Shaw. 
C.    J.). 

[b]  Season  for  Mev— It  is  urged 
In  support  of  this  rule  that,  by  rea- 
son of  the  nature  of  the  railroad 
company's  means  of  transportation, 
it  cannot  make  personal  delivery,  as 
can  those  who  transport  by  vehicles 
traversing  the  common  highways, 
and  it  is  not  practicable  in  the  ordi- 
nary course  of  business  to  give  no- 
tice to  the  consignee,  as  is  done  in 
the  case  of  general  ships.  But  the 
controlling  distinction  probably  Is 
to  be  found  In  the  fact  that  It  is 
customary  for  railroad  companies  to 
deliver  goods  at  the  destination  into 
a  freight  house,  and  there  is  no  good 
reason  for  applying  the  severe  com- 
■mon-law  rules  of  liability  after  the 
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[4  3301  <1>)  The  Majority  View.  The  great 
weight  or  authority  is  against  the  Massachusetts 
doctrine.  The  prevailing  rule  in  most  jurisdictions 
is  that,  when  the  'goods  have  arrived  at  their  des- 
tination, the  liability  of  the  carrier  as  such  con- 
tinues until  the  consignee  or  his  agent  has  had  a 


reasonable  time  in  whieh  to  remove  them.*  In 
the  leading  case  supporting  this  view  it  was  said 
that  by  the  Massachusetts  doctrine  "the  salutary 
and  approved  principles  of  the  common  law  are 
sacrificed  to  considerations  of  convenience  and  ex- 
pediency, in  the  simplicity  and  precise  and  prac- 


risks  Incident  to  transportation  have 
been  terminated  by  storage  in  such 
freight    house.      Norway    Plains   Co. 

J.  Boston,  etc..  R.  Co.,  1  Cray  (Mass.) 
St.  61  AmD  423. 

a.  U.  S. — Howe  v.  Lexington.  12 
P.  Cas.  No.  6,767a,  2  NYLegObs  4. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Merrill,  153  Ala.  277.  45  S  628:  Bow- 
don  v.  Atlantic  Coast  Line  R.  Co., 
148  Ala.  29.  41  S  294;  Columbus,  etc.. 
R  Co.  ▼.  Ludden.  89  Ala.  612.  7  8 
471;  Louisville,  etc,  R.  Co.  v.  Oden, 
80  Ala.  88;  Louisville,  etc.,  R.  Co. 
v.  McOulre,  79  Ala.  395;  Kennedy 
v.  Mobile,  etc,  R.  Co.,  74  Ala.  430: 
Mobile,  etc.,  R.  Co.  v.  Prewltt,  46 
Ala.  63,  7  AmR  686;  Alabama,  etc., 
R.  Co.  v.  Kldd,  35  Ala.  209;  Alabama 
Great  Southern  R.  Co.  v.  Gewln,  5 
Ala.  A.  584,  59  S  563. 

Ark. — Kansas  City  Southern  R. 
Co.  v.  Morrison,  103  Ark.  622,  146 
SW  853;  St.  Louis,  etc.,  R.  Co.  v. 
Townes,  93  Ark.  430,  124  SW  1036, 
26  LRANS  572;  Missouri,  etc,  R. 
Co.  v.  Pullen,  90  Ark.  182.  118  SW 
702. 

Cal. — Wilson  v.  California  8o«thern 
R.  Co.,  94  Cal.  166.  And  see  Caval- 
laro  v.  Texas,  etc,  R.  Co.,  110  Cal. 
348.   42   P  918,   52   AmSR  94. 

Colo. — Denver,  etc,  R.  Co.  v.  De 
Witt.    1   Colo.  A.    419,   29   P   524. 

Kan. — Missouri  Pac  R.  Co.  v. 
Newberger,  67  Kan.  846,  73  P  67; 
Missouri  Pac  R.  Co.  v.  Wichita 
Wholesale  Grocery  Co.,  65  Kan.  525,, 
40  P  899;  Leavenworth,  etc,  R.  Co. 
v.  Marls,  16  Kan.  333. 

Ky. — Lewis  v.  Louisville,  etc.,  R. 
Co.,  135  Ky.  361,  122  SW  184.  26 
LRANS  928,  21  AnnCas'527  and  note: 
Louisville,  etc,  R.  Co.  v.  Jones.  10 
KyL  494;  Adams  Express  Co.  v. 
Tingle.  7  KyL  441. 

La. — Sleade  v.  Payne,  14  La.  Ann. 
463. 

Md. — United  Fruit  Co.  v.  New 
York*  etc.,  Transp.  Co.,  104  Md.  567, 
65  A  416.  8  LRANS  240  and  note, 
10  AnnCas  437. 

Mich. — Walters  v.  Detroit  United 
R  Co..  139  Mich.  303,  102  NW  745; 
Buckley  v.  Great  Western  R.  Co., 
18  Mich.  121. 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  453,  142  NW  727; 
Finney  v.  First  Dlv.  St.  Paul,  etc, 
R  Co.,  19  Minn.  251;  Derosia  v. 
Winona,   etc.   R.   Co.,   18   Minn.   133. 

Miss. — Yaxoo,  etc,  R.  Co.  v.  Blum, 
102  Miss.  303.  69  S  92;  Gulf,  etc,, 
R.  Co.  v.  Fuqua,  84  Miss.  490,  39  S 
449. 

Mo. — Scott  Milling  Co.  v.  St.  Louis, 
etc,  R.  Co.,  127  Mo.  A.  80,  104  SW 
924.     And  see  Infra  this  note  [b]. 

N.  H. — Moses  v.  Boston,  etc,  R. 
Co.,   32  N.  H.  623,  64  AmD  381. 

N.  J. — Bobblnk  v.  Brie  R.  Co.,  82 
N.  J.  L.  647,  82  A  877;  Burr  v. 
Adams  Express  Co.,  71  N.  J.  L.'  263, 
267.  58  A  609  [ctt  Cycl  (explaining 
Ayrea  v.  Morris,  etc.,  R.  Co.,  29  N. 
J.  L.  393,  80  AmD  215,  and  stating 
that  this  case  "did  not  turn  at  all 
upon  the  question  whether  the  car- 
rier's liability  as'  such  continued 
during  any  particular  length  of  time 
after  the  arrival  of  the  goods  at 
destination"). 

N.  Y. — Faulkner  v.  Hart,  82  N.  T. 
413,  37  AmR  574;  Lamb  v.  Camden, 
etc.,  R.,  etc,  Co.,  2  Daly  464  [rev 
on  other  grounds  46  N.  Y.  271,  7  Am 
R  3271. 

N.  C. — Poythress  v.  Durham,  etc., 
R.  Co.,  148  N.  C.  391,  62  SE  516.  18 
LRANS  427  and  note. 

Oh. — Lake  Erie,  etc.,  R.  Co.  v. 
Hatch.    62   Oh.    St.    408,    39    NE   1042. 

S.  C. — Deschamps  v.  Atlantic  Coast 
Line  R.  Co..  82  S.  C.  238.  64  SE  144; 
Murphy  v.  Southern  R.  Co.,  77  S.  C. 
76.  57  SE  664;  Brunson  v.  Atlantic 
Coast  Line  R.  Co..  76  S.  C.  9,  66  SE 


638.  9  LRANS  677;  Brlstow  v.  At- 
lantic Coast  L.  R.  Co.,  72  8.  C.  43, 
61    SE    529. 

Vt. — Wlnslow  v.  Vermont,  etc.,  R. 
Co.,  42  Vt.  700.  1  AmR  366;  Blumen- 
thal  v.  Bralnerd.  38  Vt.  402,  91  AmD 
349;  Oulmit  v.  Henshaw,  35  Vt.  604, 
84   AmD  646. 

Va. — Norfolk,  etc,  R.  Co.  v. 
Stuart's  Draft  Milling  Co.,  109  Va. 
184,   189,   63  SE  415    [quot  Cyc]. 

Wash. — Fisher  v.  Northern  Pac. 
R.  Co.,  49  Waen.  258,  94  P  1073,  126 
AmSR   867. 

W.  Va. — Hurley  v.  Norfolk,  etc., 
R.  Co..  68  W.  Va.  471,  69  SE  904; 
Berry  v.  West  Vlrgina,  etc.,  R.  Co., 
44  W.  Va.  538,  30  SE  143,  67  AmSR 
781. 

Wis. — Backhaus  v.  Chicago,  etc., 
R.  Co.,  92  Wis.  893,  66  NW  400: 
Lemke  v.  Chicago,  etc.,  R.  Co.,  39 
Wis.  449;  Parker  v.  Milwaukee,  etc., 
R.  Co..  80  Wis.  689;  Wood  v.  Mil- 
waukee, etc,  R.  Co.,  27  Wis.  641.  9 
AmR  465;  Wood  v.  Crocker,  18  Wis. 
245,  86  AmD  773. 

Eng. — Chapman  v.  Great  Western 
R.  Co.,  6  Q.  B.  D.  278.  See  also 
Bradshaw  v.  Irish  North  Western 
R.  Co.,  Ir.  R.  7  C.  L.  252. 

Can. — Corby  v.  Grand  Trunk  R.  Co., 
23  Ont.  L.  818,  2,OntWN  793,  18  Ont 
WR  766. 

[a]  Season  for  rule*— (1)  "Notwith- 
standing there  is  a  technical  pre- 
cision In  the  Massachusetts  doctrine 
which  makes  It  both  capable  of  exact 
statement  and  easy  of  application, 
we  think  the  other  doctrine  more 
just  and  reasonable  in  Its  application 
to  the  ordinary  transactions  of  busi- 
ness, protecting  both  the  shipper  and 
the  carrier.  It  extends  a  little  the 
duration  of  the  carrier's  obligation, 
but  only  so  far  as  seems  necessary 
to  protect  the  shipper.  The  goods 
remain  in  the  custody  of  the  carrier, 
and  subject  to  his  control.  The  ex- 
act moment  of  arrival  can  seldom 
be  known  to  the  consignee,  even  If 
he  have  notice  of  the  shipment.  It 
Is  unreasonable  to  compel  him  to 
remain  at  the  depot  of  the  carrier, 
waiting  the  arrival  of  the  goods,  or 
assume  all  the  risks  of  the  uncer- 
tainties In  the  delay  of  transporta- 
tion and  time  of  arrival."  Leaven- 
worth, etc.,  R.  Co.  v.  Marts,  16  Kan. 
333.  337.  (2)  "That  it  is  the  duty 
of  the  consignee  to  come  for  them 
is  clear,  but  it  would  be  quite  as 
Impracticable  for  him  to  be  at  the 
place  of  delivery  at  the  precise 
moment  of  their  arrival,  or  of  their 
being  unladen  from  the  cars,  with- 
out actual  notice  to  him  of  their 
arrival,  as  It  would  be  for  the  com- 
pany to  diverge  from  their  line  of 
road  In  order  to  deliver  them  at  his 
place  of  business,  or  to  send  notice 
to  him  of  their  arrival,  before  pro- 
ceeding to  unload  them.  The  arrival 
may  be  in  the  night,  or  after  the 
expiration  of  business  hours  at  the 
station,  or  at  so  late  a  period  before 
It  as  to  render  It  impossible  for  him 
to  get  them  away  within  the  hours 
of  business.  If  under  such  circum- 
stances they  have  been  removed  from 
the  cars  and  placed  in  the  ware- 
house, It  cannot  be  said  that  they 
are  so  placed  and  kept  there  until 
the  gates  are  opened,  and  business 
resumed  upon  the  following  day,  for 
any  purpose  having  reference  to  the 
convenience  and  accommodation  of 
the  owner  or  consignee,  nor  can  the 
proceeding  upon  any  sound  view  be 
considered  as  equivalent  to  a  deliv- 
ery. The  same  persons — the  serv- 
ants of  the  company — continue  in 
the  exclusive  possession  and  control 
of  the  goods  as  when  they  were  on 
their  transit,  and  they  are  equally 
shut  up  from  the  observation  and 
oversight  of  all  others.    The  consignee 


has  had  no  opportunity  to  know  that 
they  have  arrived  and  In  what  con- 
dition, and  is  In  no  better  situation 
to  disprove  the  fact,  or  to  question 
any  account  the  servants  of  the  com- 
pany having  them  In  charge  may 
choose  to  give  of  what  may  happen 
to  them  after  they  are  so  removed 
from  the  cars,  or  what  has  happened 

f trior  thereto,  than  before.  If  pur- 
olned,  destroyed,  or  damaged  by 
their  fraud  or  neglect,  subsequently 
to  their  removal  and  before  he  can 
have  had  the  opportunity  to  come 
for  them,  he  is  left  to  precisely  the 
same  proof  as  If  the  larceny  or 
injury  had  occurred  while  they  were 
actually  in  transitu — the  declarations 
of  the  servants  of  the  company — 
they  having,  It  may  well  be  supposed, 
feelings  and  interests  adverse  to 
him,  and  knowing  that  he  has  no 
evidence  at  command  from  other 
sources  to  Impeach  their  statement. 
It  Is  obvious,  too,  that  the  oppor- 
tunities and  facilities  for  embexsllng 
the  goods  and  for  other  fraudulent 
or  collusive  practices,  must  continue 
to  be  equally  tempting  after  their 
removal  under  such  circumstances, 
as  before.  The  risk  of  detection  in 
some  respects  may  be  made  even 
less  than  before,  by  the  greater  fa- 
cilities which  the  servant  of  the  com- 
pany In  charge  of  the  warehouse 
has  of  manufacturing  evidence  of  a 
burglary  or  creating  proof  of  the 
destruction  of  the  goods  by  Are,  set 
by  himself  for  the  purpose  of  con- 
cealing his  agency  in  their  larceny. 
For  all  purposes  which  have  refer- 
ence to  the  difficulties  and  embar- 
rassments In  the  way  of  the  'owner 
In  attempting  to  prove  loss  or  dam- 
age by  the  fault  or  neglect  of  the 
company,  to  his  Inability  to  give  to 
them  any  oversight  or  protection, 
and  to  his  security  against  fraud 
and  collusion  until  he  can  have  rea- 
sonable opportunity  to  see,  by  his 
own  observation,  or  that  of  others 
than  the  servants  of  the  company, 
that  they  have  arrived,  and  to  send 
for  and  take  them  away,  he  stands 
In  the  same  relation  to  them  as 
when  they  were  actually  in  the 
course  of  transportation.  The  same 
broad  principles  of  public  policy  and 
convenience  upon  which  the  common 
law  liability  of  the  carrier  is  made 
to  rest,  have  equal  application  after 
the  goods  are  removed  Into  the  ware- 
house as  before,  until  the  owner  or 
consignee  can  have  that  opportu- 
nity; and  the  same  necessity  exists 
for  encouragtng  the  fidelity  and 
stimulating  the  care  and  diligence 
of  those  who  thus  continue  to  retain 
them  In  charge,  by  holding  that  they 
shall  continue  subject  to  the  risk. 
Moses  v.  Boston,  etc.,  R.  Co.,  82  N. 
H.  523,  538,  64  AmD  381. 

[b]  Bote  In  Missouri. — (1)  It  Is 
said  in  a  recent  decision  that  "Mis- 
souri seems  to  have  adopted  the 
Massachusetts  rule  (slightly  modi- 
fled)  as  to  the  time  when  a  carrier's 
liability  changes  to  that  of  a  ware- 
houseman." Dancinger  v.  Atchison, 
etc.,  R.  Co.,  (A.)  179  SW  800,  802.  (2) 
It  may  be  said,  however,  that  the 
modification  Is  a  very  substantial  one 
unlike  the  Massachusetts  decisions. 
The  liability  of  the  carrier  as  car- 
rier under,  the  Missouri  decisions 
does   not   cease    Immediately   on    the 

Srompt  arrival  of  the  goods  at  their 
esttnatlon,  but  only  after  the  lapse 
of  a  reasonable  time  for  their  re- 
moval by  the  consignee.  Scott  Mill- 
ing Co.  v.  St.  Louis,  etc..  R.  Co.,  127 
Mo.  A.  80.  104  SW  924;  Pindell  v. 
St.  Louis,  etc.,  R.  Co.,  34  Mo.  A. 
675;  Bell  v.  St.  Louis,  etc.,  R.  Co., 
6  Mo.  A.  363.  (3)  But  the  Massa- 
chusetts rule  Is  followed  as  to  the 
necessity  of  notice.  See  infra  |  331. 
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tical  character  of  the  rule  which  it  establishes."2 
[$  331]  (2)  Notice  of  Arrival  of  Goods4— (a) 
Necessity — aa.  In  Absence  of  Contract  Requiring 
Notice — (aa)  The  Minority  View.  As  already 
shown  under  the  Massachusetts  doctrine,  neither 
notice  of  the  arrival  of  goods  nor  a  reasonable 
time  for  their  removal  by  the  consignee  is  neces- 
sary.* In  jurisdictions  where  the  view  is  taken 
that  the  carrier's  liability  as  such  does  not  ter- 
minate before  a  reasonable  time  is  allowed  the  con- 
signee to  remove  the  goods,  there  is  a  conflict  of 
authority  as  to  whether  the  carrier  must  also  give 
the  consignee  notice  of  the  arrival  of  the  goods. 
In  some  jurisdictions,  although  the  consignee  is 
allowed  a  reasonable  time  in  which  to  remove  goods 
before  the  carrier's  liability  as  such  ceases,  the 
view  is  taken  that  the  consignee  is  not  entitled  to 
notice  of  the  arrival  of  the  goods,  but  is  bound  to 
take  notice  of  such  arrival,  and  has  only  a  reason- 
able time  thereafter  in  which  to  remove  them  re- 


ft. Moses  v.  Boston,  etc.,  R.  Co., 
32  N.  H.   523.  643,  64  AmD  381. 

4.  Votloe  of  antral  of  roods  snip- 
ped by  water  see  Shipping-   [36  Cyc 

6.    See  supra  5  329. 

6.  Ala. — Alabama,  etc.,  R.  Co.  v. 
Kldd.  35  Ala.  209  (where  It  was  said 
that  It  Is  as  much  a  part  of  the  con- 
tract that  the  owner  or  consignee 
should  be  ready  at  the  place  of  des- 
tination' to  receive  the  goods  when 
they  arrive,  or  within  a  reasonable 
time  thereafter,  as  that  the  carrier 
should  transport  and  deliver  them). 
The  rule  Is  now  otherwise  by  statute. 
See  Infra  5  332. 

Mo. — Oashweiler  v.  Wabash,  etc., 
R.  Co..  83  Mo.  112,  63  AmR  558; 
Rankin  v.  Pacific  R.  Co.,  65  Mo.  167; 
Dancinger  v.  Chicago,  etc.,  R.  Co., 
(A.)  182  SW  120;  Dancinger  v. 
Atchison,  etc.,  R.  Co.,  (A)  179  SW 
800;  Ross  v.  Chicago,  etc.,  R.  Co., 
119  Mo.  A.  290.  95  SW  977;  Herf, 
etc.  Chemical  Co.  v.  Lackawanna  R. 
Co.,  100  Mo.  A.  164,  73  SW  346;  Berg- 
ner  v.  Chicago,  eta,  R.  Co.,  13  Mo.  A 
499;  Baton  v.  St.  Louis,  etc.,  R.  Co., 
12  Mo.  A.  386. 

5.  C. — Layton  v.  Charleston,  etc., 
R.  Co..  90  S.  C.  323,  72  SE  988;  Bris- 
tow  v.  Atlantic  Coast  R.  Co.,  72  S. 
C.  43,  51  SB  529;  Spears  v.  Spartan- 
burg, etc..  R.  Co.,  11  S.  C.  168. 

Vt. — Blumenthal  v.  Brainerd,  38 
Vt.   402,    91   AmD   349. 

W.  Va. — Berry  v.  West  Virginia, 
etc..  R.  Co..  44  W.  Va.  538,  30  SE 
143,  67  AmSR  781. 

[a]  Seasons  for  rale.— (1)  This 
rule  Is  based  on  the  idea  that  the 
consignee  Is  advised  of  the  date  of 
the  shipment;  that  he  knows  the 
usual  time  necessary  for  the  trans- 
portation of  the  goods  between  the 
two  points;  and  that  it  Is  his  duty 
to  be  present  on  the  arrival  of  the 
goods  for  the  purpose  of  receiving 
them.  Frank  v.  Grand  Tower,  etc.. 
R.  Co.,  57  Mo.  A.  181.  (2)  "The  rule 
In  respect  to  notifying  consignees  of 
the  arrival  of  goods  does  not  apply 
to  railroads,  where  the  goods  are  de- 
livered on  time.  They  are  not  re- 
quired as  carriers  by  wagon  to 
deliver  at  the  place  of  business  or 
house  of  the  consignee;  nor  as  car- 
riers by  water,  to  notify  the  con- 
signee of  the  arrival  at  the  wharf. 
Their  route  is  confined  to  the  track, 
and  the  delivery  must  be  at  the 
depot  or  by  the  roadside,  and  if 
there  be  no  one  to  receive  them  they 
may  store  them  without 'charge  for 
a  reasonable  time  till  the  consignee 
calls  for  them.  It  is  the  duty  of 
the  consignee  to  do  so  without  no- 
tice, as  the  usual  certainty  of  the  ar- 
rival of  the  train  renders  such  notice 
unnecessary."  Rankin  v.  Pacific  R 
Co..  55  Mo.  167,  171.  (3)  "It  Is  the 
duty  of  the  owner  or  consignee,  un- 
der the  contract  of  carriage,  to  take 
notice  of  the  course  of  business  at 


the  station  of  delivery,  and  of  the 
time  of  the  arrival  of  the  train, 
when  his  goods  may  be  expected  at 
the  place  of  delivery,  and  to  be  ready 
to  receive  them  in  a  reasonable  time 
after  their  arrival,  and  when  in  the 
common  course  of  business  they  may 
fairly  be  expected  to  be  ready  for 
delivery."  Blumenthal  v.  Brainerd, 
38  Vt.  402,  413,  91  AmD  349.  (4)  "Is 
it  a  duty  of  the  railroad  company  to 

five  notice  of  the  arrival  of  goods? 
ome  authorities  say  that  it  is  as  to 
persons  living  in  the  vicinity  of  the 
depot;  but  the  better  authorities,  and 
the  reason  of  the  matter,  declare 
that  it  is  not  incumbent  upon  the 
railroad  to  give  such  notice.  Why? 
While  the  consignee  need  not  be  at 
the  depot  to  take  his  goods  at  the 
moment  of  arrival,  and  the  law  re- 
tains the  railroad  company  under  the 
liability  as  carrier  for  a  reasonable 
time,  yet  it  does  not  indefinitely  hold 
it  under  this  high  degree  of  liability, 
but  requires  the  consignee  to  keep  a 
lookout  for  the  arrival  of  his  goods 
by  adopting  such  means  as  may  be 
expected  to  inform  him  of  their  ar- 
rival. No  notice  from  the  company 
is  necessary."  Berry  v.  West  Vir- 
ginia, etc..  R.  Co.,  44  W.  Va.  638, 
543,  30  SE  143,  67  AmSR  781. 

7.  Dancinger  v.  Chicago,  etc.,  R. 
Co.,  (Mo.  A.)  182  SW  120;  Scott 
County  Milling  Co.  -v.  St.  Louis,  etc., 
R.  Co.,  127  Mo.  A.  80,  104  SW  924; 
Prank  v.  Grand  Tower,  etc.,  R.  Co., 
57  Mo.  A.  181.  See  also  Southwest- 
ern R.  Co.  v.  Felder,  46  Ga.  433  (dic- 
tum to  this  effect).' 

8.  See  Infra  I  333. 

9.  U.  S. — Howe  v.  Lexington,  12 
P.  Cas.  No.  6,767a,  2  NYLegObs  4. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Morrison,  103  Ark.  522,  146  SW 
853;  St.  Louis,  etc.,  R.  Co.  v.  Townes, 

93  Ark.  430,  124  SW  1036,  26  LRANS 
672  and  note;  Missouri  Pac.  R.  Co. 
v.  Nevill,  60  Ark.  375,  30  SW  425, 
46  AmSR  208,  28  LRA  80  (until  rea- 
sonable time  after  notice,  or  reason- 
able  effort   to   give    notice). 

Cal. — Cavallaro  v.  Texas,  etc.,  R. 
Co.,  110  Cal.  348.  42  P  918,  52  AmSR 

94  (where  it  was  said  that  this  stat- 
ute Is  a  declaration  of  the  law  as 
It  existed  prior  to  its  enactment  In 
a  majority  of  the  states  and  in  Eng- 
land): Wilson  v.  California  Cent.  ft. 
Co.,  94  Cal.  166.  178,  29  P  861,  17 
LRA  685  (under  a  statute  providing 
that,  if  for  any  reason  a  carrier  does 
not  deliver  freight  to  the  consignee 
or  to  his  agent  personally,  It  must 
give  notice  to  the  consignee  of  its 
arrival  and  keep  the  same  In  safety 
on  its  responsibility  as  a  warehouse- 
man until  the  consignee  has  had  a 
reasonable  time  to  remove  It.  In 
this  case  the  court  said:  "The  plain 
meaning  of  this  section  seems  to  be, 
that,  In  order  to  reduce  the  respon- 
sibility of  the  carrier  to  that  of  a 
warehouseman,    the    notice    required 


gardless  of  notice."  A  limitation  of  this  principle 
is  recognized  in  cases  where  the  goods  do  not  arrive 
on  time.  In  these  circumstances  it  is  held  that  the 
carrier's  liability  as  such  does  mot  terminate  until 
notice  is  given  to  the  consignee  of  the  arrival  of 
the  goods;7  and  of 'course  the  rule  has  no  applica- 
tion where  the  contract  for  transportation  specially 
requires  notice.8 

[}  332]  (bb)  The  Majority  View.  The  decided 
weight  of  authority  is  in  opposition  to  the  fore- 
going view.  In  some  jurisdictions,  under  statutes 
so  providing,  and  in  others,  in  the  absence  of  such 
statutes,  the  general  rule  is  well  settled  that  the 
carrier's  liability  as  such  does  not  terminate  nor 
its  less  stringent  liability  as  warehouseman  com- 
mence until  notice  has  been  given  to  the  consignee 
of  the  arrival  of  the  goods  and  a  reasonable  time 
after  such  notice  for  removal  of  the  goods  has 
elapsed.*  This  is  on  the  ground  that  it  is  unrea- 
sonable to  insist  that  the  consignee  shall  be  in  con- 

bjr    the _  section    must.   be_glven"); 


Hlrshfield  v.  Central  Pac.  R  Co., 
Cal.  484. 

Colo. — Denver,  etc.,  R  Co.  v.  De 
Witt.   1  Colo.  A.   419.  29  P  524. 

Kan. — Leavenworth,  etc.,  R  Co.  v. 
Marls.   16  Kan.   333. 

Ky. — Jeffersonvllle  R.  Co.  v.  Cleve- 
land, 2   Bush   468. 

La. — Maignan  v.  New  Orleans,  etc., 
R.  Co.,  24  La.  Ann.  333;  Sleade  v. 
Payne,    14   La.   Ann.   463. 

Md. — United  Fruit  Co.  v.  New 
York,  etc.,  Transp.  Co.,  104  Md.  667. 
577.  66  A  415,  8  LRANS  240.  10  Ann 
Cas   437    [cit   Cyc]. 

Mich. — Walters  v.  Detroit  United 
R  Co.,  139  Mich.  303,  102  NW  745 
(where  it  was  said  that  this  ques- 
tion has  never  been  expressly  decided 
in  Michigan).  And  see  Black  v. 
Ashley.  80  Mich.  90,  44  NW  1120; 
Felge  v.  Michigan  Cent.  R.  Co..  62 
Mich.  1,  28  NW  685;  Michigan  Cent 
R.  Co.  v.  Ward.  2  Mich.  638. 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  463.  142  NW  727; 
Pinney  v.  First  Div.  St.  Paul,  etc., 
R  Co.,  19  Minn.  251. 

Miss. — Yazoo,  etc,  R.  Co.  v.  Blum, 
69  S  92-  Gulf,  etc.,  R.  Co.  v.  Fergu- 
son-McKinney  Dry  Goods  Co.,  97 
Miss.  266,  52  S  797;  Gulf.  etc..  R 
Co.  v.  Fuqua,  84  Miss.  490,  36  S  449; 
Alabama,  etc.,  R.  Co.  v.  Pounder,  82 
Miss.  568,  35  S  165;  New  Orleans, 
etc.,  R.  Co.  v.  Tyson,  46  Miss.   729. 

Mont. — Gary,  etc,  Co.  v.  Chicago, 
etc..  R.  Co..  49  Mont.  624,  633,  143 
P  955  jcit  Cyc]. 

N.  H. — Smith  v.  Nashua,  etc.,  R 
Co..  27   N.   H.  86,  69  AmD  364. 

N.  J. — Burr  v.  Adams  Express  Co.. 
71  N.  J.  L.  263,  267,  58  A  609  [cit 
Cyc]. 

N.  Y. — McKinney  v.  Jewett,  90  N. 
Y.  267;  S prague  v.  New  York  Cent. 
R.  Co.,  62  N  Y.  687;  Zinn  v.  New 
Jersey  Steamboat  Co.,  49  N.  Y.  442, 
10  AmR. 402;  Fenner  v.  Buffalo,  etc, 
R.  Co.,  44  N.  Y.  605,  4  AmR  709; 
Price  v.  Powell,  3  N.  Y.  822;  Gibson 
v.  Culver,  17  Wend.  305,  31  AmD 
297. 

N.  C. — Citizens,  etc..  Bank  v. 
Southern  R.  Co./-  163  N.  C.  S4«.  69 
SE  261;  Poythress  v.  Durham,  etc., 
R.  Co..  148  N.  C.  891,  62  SE  615.  18 
LRANS  427  and  note;  Wall-Huske 
Co.  v.  Southern  R.  Co..  147  N.  C.  407, 
61  SE  277  (all  decided  under  statute 
requiring  notes). 

Oh. — Lake  Erie,  etc.,  R.  Co.  v. 
Hatch,  62  Oh.  St.  408.  39  NE  1042. 

Or. — McGregor  v.  Oregon  R..  etc., 
Co.,  60  Or.  527.  93  P  465,  14  LRANS 
668. 

R.  I. — Podrat  v.  Narragansett  Pier 
R.  Co.,  32  R.  I.  265,  78  A  1041  (hold- 
ing that  a  contract  stipulating  that 
the  carrier  shall  not  be  liable  for 
loss  after  the  goods  are  ready  for 
delivery  to  the  consignee,  and  that 
goods  not  removed  by  the  consignee 
within   twenty-four   hours  after  ar- 
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gtant  attendance  on  the  carrier's  office  to  ascertain 
if  the  goods  have  arrived.10  The  rule  has  been 
held  to  apply,  although  the  consignee  knew  the 
probable  date  of  shipment  and  the  probable  date  of 
arrival.11  And  it  has  been  further  held  that  con- 
signees of  freight,  even  though  it  is  of  perishable 
nature,  are  not  bound  to  make  inquiry  at  the  office 
of  the  carrier  therefor  in  the  absence  of  notice  of 
arrival,  and  that  too,  although  they  have  reason  to 
believe  that  the  shipment  is  overdue.1'  Even 
though  a  sufficient  notice  is  given  the  carrier  is  hot 
divested  of  all  liability  for  the  shipment.  On  the 
termination  of  its  liability  as  .carrier  its  liability 
as  warehouseman  commences.11 


[$  333]  bb.  Under  Contract  Requiring  Notice. 
The  duty  of  the  carrier, as  to  giving  notice  may  be 
controlled  by  contract  between  the  shipper  and  the 
carrier;14  and  where  notice  is  provided  for  by  con- 
tract the  requirements  of  the  contract  in  this 
regard  must  be  complied  with,  and  it  makes  no  dif- 
ference whether  or  not  notice  is  required  by  com- 
mon law  or  by  statute  in  the  jurisdiction  where  the 
contract  is  made.15  And  on  the  other  hand,  there  is 
a  corresponding  duty  on  the  part  of  the  consignee 
to  put  himself  in  a  position  to  receive  the  notice.1* 

[$  334]  cc.  Under  Contract  Dispensing  with 
Notice.  Where  a  bill  of  lading  provides  that,  in 
ease  packages  are  consigned  to  a  station  which  has 


rival  may  b«  kept  by  the  carrier  at 
the  risk  of  the  consignee,  etc..  does 
not  terminate  the  liability  as  car- 
rier, on  the  carrier  chocking  up  the 
car  containing  the  goods  and  making 
op  a  record  thereof  within  a  few 
minutes  after  the  arrival  of  the  car, 
thereby  making  the  goods  ready  for 
delivery  to  the  consignee;  but  until 
notice  la  given  to  the  consignee,  or 
until  a  reasonable  time  has  elapsed, 
within  which  he  may  receive  the 
goods,   the   liability   continues),     v 

Tenn. — Dean  v.  Vaccaro,  2  Head 
488.  75  AmD  744. 

Wasn. — North  Yakima  Brewing, 
etc,  Co.  v.  Northern  Pac.  R.  Co..  49 
Wash.  375,  tS  P  486,  IS  LRANS  935: 
Fisher  v.  Northern  Pac.  R.  Co..  49 
Wash.  268,  94  P  1073.  126  AmSR 
8S7. 

Wis. — Lemke  v.  Chicago,  etc.,  R. 
Co.,  39  Wis.  449;  Hermann  v.  Good- 
rich, 21  Wis.  636.  94  AmD  662;  Wood 
v.  Crocker,  18  Wis.  345,  86  AmD  773. 
Eng. — Chapman  v.  Great  Western 
R.  Co..  6  Q.  B.  D.  278.  See  also 
Bradshaw  v.  Irish  North  Western  R. 
Co.,  Ir.  R.  7  C.  L.  262. 

Ont. — Corby  v.  Grand  Trunk  R. 
Co..  23  Ont.  L.  318.  2  OntWN  793, 
18  OntWR  766;  Richardson  v.  Can- 
adian Pac.  R.  Co..  19  Ont.  369. 

"All  these  things  may  reasonably 
be  said  to  be  within  the  terms  of 
the  contract  of  carriage."  Gulf,  etc., 
R  Co.  v.  Ferguson-McKlnney  Dry 
Goods  Co.,  97  Miss.  266,  269,  62  8 
797. 

[a]  When  notice  excused. — A  car- 
rier is  not  in  default  for  failure  to 
give  notice  of  the  arrival  of  goods 
where  the  package  is  not  properly 
addressed  to  the  consignees  usual 
shipping  place.  American  Standard 
Jewelry  Co.  v.  Wttherlngton,  81  Ark. 
134,  98   SW   695   rcit  Cyc]. 

tb]  Bute  In  Alabama-— (1)  Under 
a  former  statute  of  this  state  the 
rule  was  that,  where  the  delivery 
was  to  be  made  in  a  town  of  two 
thousand  Inhabitants  having  a  daily 
mail  delivery,  notice  to  the  consignee 
of  the  arrival  of  the  goods  was  es- 
sential to  terminate  the  carrier's  lia- 
bility as  Insurer.  Alabama  Midland 
R.  Co.  v.  Darby,  119  Ala.  531,  24  S 
713.  (2)  But  no  notice  was  neces- 
sary where  delivery  was  made  at  a 
place  having  less  than  two  thousand 
Inhabitants.  Central,  etc.,  R.  Co.  v. 
Burton,  61  S  643;  Collins  v.  Ala- 
bama Great .  Southern  R.  Co.,  104 
Ala.  390,  16  S  140;  Columbus,  etc.,  R. 
Co.  v.  Ludden.  89  Ala.  612,  7  S  471; 
Alabama  Western  R.  Co.  v.  Little,  86 
Ala.  159.  6  S  663;  Louisville,  etc., 
Co.  v.  Oden,  80  Ala.  38;  South,  etc., 
Alabama  R.  Co.  v.  Wood.  66  Ala. 
167,  41  AmR  749.  (3)  This  statute 
It  has  been  said  "was  not  Intended 
to  lay  upon  the  carrier  an  imperative 
duty  to  notify  the  consignee,  in  a 
city  or  town  within  its  conditions, 
of  the  arrival  of  the  consignment. 
The  whole  effect  and  contemplated 
purpose  of  the  statute  was  to  affect 
the  relation  of  the  carrier  to  the 
consignment.  The  notice  therein 
provided  was  to  prevent  the  deter- 
mination of  the  more  exacting  lia- 
bility of  the  common  carrier  until 
the  notice  stipulated  should  be  given. 
It  was  not  the  Intent  of  the  statute 
to   create    a    substantive    duty.      It 


merely  '  and  only  conditioned  the 
termination  of  the  severer  liability 
on  defined  acts.  If  the  carrier  de- 
sired to  continue  under  the  stricter 
liability.  It  had  the  right  to  do  so 
by  omitting  to  avail  Itself  of  the 
statute's  privilege."  Central  of 
Georgia  R.  Co.  v.  Burton,  165  Ala. 
426,  420,  51  S  643.  (4)  However, 
the  present  statute  (Code  [1907] 
i  5604)  which  requires  notice  con- 
tains no  limitation  as  to  the  slse  of 
the  place  at  which  delivery  is  made, 
and  the  present  rule  is  in  accord- 
ance with  the  doctrine  stated  in  the 
text.  Alabama  Great  Southern  R. 
Co.  v.  Gewln,  5  Ala.  A.  584,  69  S  553. 

[c]  In  Montana  it  has  been  held 
that  a  statutory  provision  to  the 
effect  that  liability  of  the  carrier  as 
warehouseman  attaches  immediately 
on  notice  of  the  arrival  of  the  freight 
may  be  waived  by  the  carrier,  and  is 
waived  by  a  provision  of  a  ship- 
ping contract  that  property  not  re- 
moved by  the  party  entitled  to  re- 
ceive it  within  forty-eight  hours 
after  notice  of  arrival  may  be  kept 
in  a  warehouse  subject  to  a  reason- 
able charge  for  storage  and  to  the 
carrier's  responsibility  as  ware- 
houseman only.  Gary,  etc.,  Co.  v. 
Chicago,  etc,  R.  Co..  49  Mont,  624, 
143  P  956. 

[d]  Bnle  In  Tennessee.  A  statute 
of  Tennessee  makes  It  the  duty  of 
carriers,  after  receipt  of  freight  for 
delivery,  to  notify  the  consignee  of 
the  arrival  of  the  goods.  There 
seems  to  be  considerable  difference 
of  opinion  as  to  the  construction  of 
this  statute.  (1)  In  Butler  v.  East 
Tennessee,  etc.,  R  Co.,  8  Lea  32,  it 
is  expressly  declared  that  the  lia- 
bility of  tble  carrier  as  such  ceases 
when  the  goods  are  deposited  in  the 
warehouse  and  that  the  statute  men- 
tioned does  not  extend  the  liability 
of  the  carrier.  (2)  In  Eastern  Ten- 
nessee, etc.,  R.  Co.  v.  Kelly,  91  Tenn. 
699,  702,  20  SW  812,  30  AmSR  902, 
17  LRA  691  and  note,  the  same  con- 
clusion was  reached,  and  it  was  said: 
"This  Court  has  heretofore  adopted 
the  Massachusetts  rule,  and  no  suffi- 
cient reason  for  changing  the  prece- 
dent already  established  is  per- 
ceived." (3)  However,  in  Pennsyl- 
vania R  Co.  v.  Naive,  112  Tenn.  239, 
79  SW  124,  64  LRA  443.  it  seems 
to  be  held  that  the  carrier's  liability 
as  such  continues  at  least  until  no- 
tice of  the  arrival  of  the  goods  has 
been  given  the  consignee,  and  the 
court  assumes  to  distinguish  Butler 
v.  East  Tennessee,  etc.,  R.  Co.,  supra, 
on  the  ground  that  in  that  case  no- 
tice was  excused  because  the  con- 
signee had  no  fixed  residence  and 
the  company  had  no  knowledge  of 
his  temporary  stopping  place,  and 
Eastern  Tennessee,  etc,  R.  Co.  v. 
Kelly,  supra,  on  the  ground  that  no 
Question  of  notice  was  raised  nor 
the  statute  on  that  subject  referred 
to. 

re]  In  Texas  (1)  a  statute  pro- 
vides that  if' the  carrier  at  the  point 
of  destination  shall  use  due  dili- 
gence to  notify  the  consignee,  and 
the  goods  are  not  taken  by  the  con- 
signee and  in  consequence  have  to 
be  stored  in  the  depots  or  ware- 
houses of  the  oommon  carriers,  they 
shall    thereafter    be    liable    only    as 


warehousemen.  Under  this  statute 
the  common-law  liability  attaches 
until  the  goods  reach  the  point  of 
destination  and  the  consignee  has 
been  notified  (Williamson  v.  Texas, 
etc,  R.  Co..  (Civ.  A.)  188  8W 
807);  (2)  or  until  the  carrier  has 
used  due  diligence  to  give  the  no- 
tice required  (Missouri  Pac.  R.  Co. 
v.  Haynes,  72  Tex.  175.  10  SW  398). 
(3)  But  on  receipt  of  a  notice  by  the 
consignee  if  he  does  not  at  once 
receive  the  goods  they  shall  be 
stored,  and  the  carrier's  liability  is 
that  of  a  warehouseman.  William- 
son v.  Texas,  etc,  R.  Co.,  (Civ.  A.) 
138  SW  807. 

10.  Moses  v.  Boston,  etc.,  R.  Co., 
32  N.  H.  523.  64  AmD  881. 

11.  Walters  v.  Detroit  United  R. 
Co..   139   Mich.   803,   102    NW   745. 

18.  Pennsylvania  R.  Co.  v.  Naive, 
112  Tenn.  239,  79  SW  124,  64  LRA 
443. 

18.  Gary,  etc,  Co.  v.  Chicago,  etc., 
R.  Co.,  49  Mont.  524,  143  P  965.  See 
also  cases  supra  note  9. 

14.  Southern  R.  Co.  v.  W.  T.  Adams 
Mach.  Co.,  165  Ala.  436,  61  S  779; 
Collins  v.  Alabama  Great  Southern 
R.  Co.,  104  Ala.  390,  16  S  140;  Tan- 
ner v.  Oil  Creek  R.  Co.,  53  Pa.  411; 
Layton  v.  Charleston,  etc.,  R.  Co., 
90  S.  C.   323,   72   SE  988. 

"The  matter  of  what  notice  plain- 
tiff or  Its  consignee  should  have  of 
the  arrival  of  goods  at  destination 
was  a  matter  about  which  the  par- 
ties to  the  bill  of  lading  had  a  right 
to  contract  according  to  their  own 
convenience  or  pleasure."  Southern 
R.  Co.  v.  W.  T.  Adams  Mach.  Co., 
166  Ala.  436,  448,  51  S  779. 

[a]  Contract  bold  to  require  nottoe. 
— Where  a  bill  of  lading  contains  a 

Provision  and  condition  to  the  ef- 
eot  that,  "If  the  word  order  is  writ- 
ten Immediately  before  or  after  the 
name  of  the  party  to  whose  order 
the  property  is  consigned,  the  sur- 
render of  the  bill  of  lading  properly 
indorsed,  shall  be  required  Def ore  the 
delivery  of  the  property  at  destina- 
tion," and  the  words  "order  notify" 
appear  before  the  name  of  the  con- 
signee thereon,  such  bill  of  lading 
requires  notice  to  the  consignee  and 

? production  of  the  bill  of  lading  be- 
ore  delivery.  Layton  v.  Charleston, 
etc.,  R.  Co..  90  S.  C.  328,  325,  72  SE 
988.     See  also  infra  I  372. 

15.  Greek-American  Produce  Co. 
v.  Illinois  Cent.  R.  Co.,  4  Ala.  A. 
377.  58  S  994  (holding  that  the  car- 
rier is  liable  to  the  extent  of  any 
damages  which  naturally  and  proxi- 
mately result  therefrom);  National 
Bank  of  Commerce  v.  Southern  R. 
Co..  136  Mo.  A.  74,  115  SW  617;  Scott 
County  Milling  Co.  v.  St.  Louis,  etc., 
R.  Co.,  127  Mo.  A.  80,  104  SW  924; 
Layton  v.  Charleston,  etc.,  R.  Co.,  90 
S.  C.  323,  72  SE  988;  Uber  v.  Chi- 
cago, etc.,  R.  Co.,  (Wis.)  138  NW  57 
(holding  that,  where  a  bill  of  lading 
required  the  carrier  to  notify  a  per- 
son named,  and  the  carrier's  counsel 
admitted  that  it  was  the  carrier's 
duty  to  give  notice  of  the  arrival  of 
the  goods,  a  finding  that  it  was  the 
carrier's  duty  to  give  notice  to  the 
person  named  of  the  arrival  of  the 
goods  was  Justified). 

18.  St.  Louis,  etc.,  R.  Co.  v. 
Townes.   98   Ark.   430,    124    SW    1036, 
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no  agent,  the  shipper  authorizes  the  carrier  on 
arrival  of  the  train  by  day  or  by  night  to  deposit 
the  goods  on  the  platform,  'whether  there  is  anyone 
there  to  receive  them  or  not,  and  that  the  shipper 
agrees  that  the  carrier's  liability  shall  end  on  such 
deposit  which  shall  be  considered  a  delivery  to 
the  consignee,  no  notice  of  arrival  of  the  goods  is 
required."  And  a  delay  of  fifty  minutes  in  the 
arrival  of  the  train  will  not  operate  to  take  the 
case  out  of  the  provisions  of  the  contract  and  ren- 
der a  notice, necessary.18 

[J  335]  (b)  Requisites  and  Sufficiency  of  Notice— 
aa.  In  General.  The  notice  must  be  given  to  the 
consignee  or  to  his  .duly  authorized  agent.1*  A 
mere  newspaper  publication  is  not  sufficient.20  The 
notice  must  be  in  writing  if  a  statute  so  provides;*1 
but  in  the  absence  of  such  requirement  a  verbal 
notice  will  suffice.22  In  the  absence  of  statute  re-' 
quiring  it  personal  service  on  the  consignee  is  not 
necessary;  the  sending  of  notice  to  the  consignee 
through  the  mail  will  ordinarily  satisfy  the  require- 
ments of  the  rule,23  although  the  mailing  of  notice 
to  the  place  of  delivery  where  the  consignee  was 
known  not  to  be  doing  business  and  where  the 
notice  would  not  be  received  will  not  suffice.24  It 
is  not  incumbent  on  the  carrier  to  give  notice  that 
goods  must  be  removed  in  a  particular  time,  or  to 


26  LRANS  672  and  note  (holding 
that,  where  the  consignee  failed  to 
make  arrangements  for  notice,  he 
Impliedly  agreed  that  the  carrier 
should  hold  the  goods  until  the  bills 
of  lading  were  presented  by  some- 
one). 

17.  Morrison  Tent,  etc..  Co.  v. 
Illinois  Cent.   R.  Co.,   190   Mo.  A.   67, 

175  SW  220. 

IS.  Morrison  Tent,  etc.,  Co.  v. 
Illinois  Cent.   R.  Co.,   190   Mo.  A.  67, 

176  SW  220. 

Delay  as  affecting  necessity  of  no- 
tice see  supra  {   331.  ' 

19.  Cavallaro  v.  Texas,  etc.,  R. 
Co..  110  Cal.  348,  42  P  918,  62  AmSR 
94  (holding  that  a  notice  given  to 
one  who  falsely  Impersonated  the 
consignee  does  not  reduce  the  lia- 
bility of  the  carrier  to  that  of  a 
warehouseman);  Plnney  v.  First 
Div.  St.  Paul,  etc.,  R.  Co.,  19  Minn. 
251;  Wood  v.  Baltimore,  etc.,  R.  Co., 
48  Misc.  64S,  96  NTS  184  (where 
an  address  on  a  box  intrusted  to  a 
carrier  read,  "Wm.  Wood  &  Co.,  New 
York,"  while  the  shipping  ticket  read, 
"W.  Wood;  and  there  were  forty 
persons  in  New  York  directory,  who 
bore  the  name  of  "W.  Wood"  it  was 
held  that  the  carrier  did  not  fulfill 
Its  duty  by  mailing  a  notice  of  the 
arrival  of  the  box  at  destination  to 
a  "W.  Wood"  selected  by  chance  from 
the  names  In  the  directory). 

[a]  Ifotioe  to  husband. — In  Fur- 
man  v.  Chicago,  etc.,  R.  Co.,  68  Iowa 
219,  26  NW  83,  household  goods  be- 
longing to  the  wife  were  snipped  in 
her  name  over  defendant's  road  to 
the  city  of  A,  and  the  husband  pre- 
sented to  defendant's  agent  at  the 
city  of  M  the  bill  of  lading,  and  re- 
quested that  the  goods  be  reshlpped 
to  the  city  of  M.  It  was  held  that 
defendant  had  the  right  to  presume 
that  the  husband  was  acting  as  the 
wife's  agent,  and  that  Its  duty  to 
notify  the  wife  that  the  goods  had 
been  attached  was  discharged  by 
their  giving  such  notice  to  the  hus- 
band. 

[b]  Votio*  to  the  son  who  is  the 
father's  agent  and  the  only  person 
to  whom  notice  would  have  come 
within  a  reasonable  time  if  it  had 
been  seasonably  sent  by  mall  is  suf- 
ficient. Backhaus  v.  Chicago,  etc., 
R.  Co.,   92  Wis.  S93,  66  NW  400. 

[c]  A  drayman  authorized  to  haul 
a  merchant's  goods  from  the  depot 
is  not,  from  that  consideration 
merely,   an    agent   whose   knowledge 


of   arrival   of   goods   will    be   notice 
to  the  merchant.    Berry  v.  West  Vlr- 

flnla,    etc.,    R.    Co.,    44    W.    Va.    638, 
0  SE  143,  67  AmSR  781. 

[d]  When  agent  as  well  as  con- 
signee should  be  notified^— Although 
a  carrier  notified  the  consignee  by 
mail  of  the  arrival  of  a  car  of 
freight,  It  was  negligent  In  not  noti- 
fying one  well  known  to  It  to  be  the 
agent  and  representative  of  the  con- 
signee, and  who  dally  called  and 
asked  for  a  car  containing  such 
freight  consigned  to  such  consignee; 
anil  this,  although  he  asked  for  a 
car  of  a  certain  number,  while  the 
freight,  to  the  knowledge  of  the  car- 
rier, hail  been  transferred  to  a  car 
of  another  number.  Alabama,  etc., 
R.  Co.  v.  Pounder,  82  Miss.  668,  35 
S   155. 

[e]  Under  th*  statutes  of  Alabama 
(Code  [1907]  f  6604)  one  to  whom 
freight  was  consigned  was  entitled 
to  notice  of  arrival,  although  In 
fact  the  agent  for  the  real  owner. 
Greek-American  Produce  Co.  v.  Ill- 
inois Cent.  R.  Co.,  4  Ala.  A.  877,  68 
S  994. 

50.  Caruana  v.  British,  etc.,  Royal 
Mall  Steam-Packet  Co..  6  F.  Cas.  No. 
2.484,  6  Ben.  617;  Snow  v.  The  Inca, 
22  F.  Cas.  No.  13,146a;  Kohn  v. 
Packard,  3  La.  224.  23  AmD  463; 
Atlantic  Nav.  Co.  v.  Johnson,  27  N. 
T.   Super.   474. 

[a]  A  newspaper  notloe  addressed 
to  the  public  generally  to  the  effect 
that  all  goods  not  called  for  on  the 
day  of  arrival  wilt  be  warehoused 
Is  Insufficient.  Rome  R.  Co.  v.  Sul- 
livan.  14   Ga.   277. 

51.  Citizens,  etc..  Bank  v.  South- 
ern R.  Co.,  163  N.  C.  346,  69  SE  261; 
Poythress  v.  Durham,  etc.,  R.  Co., 
148  N.  C.  391,  62  SE  615,  18  LRANS 
427  and   note. 

93.  Brounton  v.  Southern  Pac. 
Co..   2  Cal.  A.    173,   83   P  266. 

33.  Brounton  v.  Southern  Pac.  R. 
Co.,  2  Cal.  A.  173,  83  P  266;  Citizens. 
etc..  Bank  v.  Southern  R.  Co.,  163 
N.  C.  346,  69  SE  261;  Poythress  v. 
Durham,  etc..  R.  Co..  148  N.  C.  391, 
62  SE  516,  18  LRANS  427  and  note: 
Normile  v.  Northern  Pac.  R.  Co.,  36 
Wash.  21,  77  P  1087,  67  LRA  271. 
And  see  Southern  R.  Co.  v.  W.  T. 
Adams  Mach.  Co..  165  Ala.  436.  61  S 
779  (holding  that,  where  a  carrier 
complies  with  Code  [1896]  {  4224,  re- 

?uirlng     notice     of    the    arrival     of 
reight  to  be  mailed  to  a  consignee 
within    twenty-four  hours   to   terml- 


give  notice  that  a  charge  will  be  made  for  storage, 
unless  the  goods  are  promptly  removed  before  its 
liability  as  an  insurer  can  cease.25  Notice  of  the 
receipt  of  a  class  of  goods  altogether  different  from 
those  which  the  consignee  expected  and  which  it 
had  ordered  is  insufficient,  and  the  consignee  is 
excused  from  paying  any  attention  to  such  notice.2* 
Ordinarily  the  burden  of  proof  is  on  the  carrier  to 
show  notice  in  order  to  relieve  itself  of  liability  as 
insurer,  but  notice  may  be  presumed  without  proof 
where  the  course  of  dealing  between  the  parties  is 
one  under  which  the  carrier  always  gave  notice." 
[y  336]  bb.  Time  of  (Jiving  Notice.  If  the  time 
of  giving  notice  is  prescribed,  by  statute,  the  re- 
quirements of  the  statute  in  this  regard  must  be 
complied  with  in  order  to  reduce  the  carrier's  lia- 
bility to  that  of  warehouseman.28  And  in  any 
event  prompt  notice  should  be  given,  especially 
where  the  goods  are  of  a  perishable  nature.29  A 
notice  written  before  but  not  mailed  until  after  the 
goods  were  destroyed  is  of  course  insufficient  ;*"  and 
so  is  a  notice  given  on  the  morning  of  the  arrival 
of  the  goods  at  their  destination  stating  that  the 
car  would  be  delivered  in  the  usual  course  of  busi- 
ness.21 Under  a  statute  providing  that  a  carrier  shall 
be  liable  only  as  warehouseman  after  it  has  used  due 
diligence  to  notify  the  consignee  of  the  arrival  of 

nate  liability  as  a  common  carrier, 
the  mailing  of  the  notice,  postage 
paid,  is  notice  to  the  consignee,  but, 
where  it  does  not  comply  therewith, 
the  fact  that  notice  Is  mailed  is  only 
rebuttable  evidence  of  its  receipt). 

[a]  Under  special  provision  in 
bill  of  lading. — Under  a  provision  of 
a  bill  of  lading  making  a  carrier 
liable  only  as  warehouseman  after 
forty-eight  hours  after  notice  has 
been  sent  or  given  to  the  consignee, 
a  notice  by  mall  Is  "given"  only 
when  It  is  delivered,  and,  when  the 
consignee  is  In  the  town  to  which 
the  goods  were  shipped  and  is  well 
known  to  the  carrier's  agents  and 
equipped  with  modern  means  of  com- 
munication, a  notice  posted  and  not 
delivered  until  two  days  thereafter 
will  not  be  construed  to  have  been 
"sent"  so  as  to  limit  the  carrier's 
liability  from  the  time  of  mailing. 
St.  Louis,  etc..  R.  Co.  v.  Hicks,  (Tex. 
Civ.  A.)   168  SW  192. 

94.  National  Bank  of  Commerce 
v.  Southern  R.  Co.,  136  Mo.  A.  74,  116 
SW  517. 

96.  Knight  v.  Southern  R.  Co..  85 
S.  C.  78.  67  SE  16. 

96.  Wood  v.  Michigan  Cent.  R. 
Co.,   184   Mich.    672.   151   NW   601. 

97.  Wood  v.  Milwaukee,  etc,  R. 
Co.,  27  Wis.  541,  9  AmR  465. 

98.  Southern  R.  Co.  v.  W.  T.. 
Adams  Mach.  Co.,  166  Ala.  436,  51  S 
779  (holding  that  compliance  with 
a  statute  requiring  notice  to  be  given 
the  consignee  personally  or  through 
the  mall  within  twenty-four  hours 
after  the  arrival  of  the  goods  Is  not 
shown  where  one  alleged  notice  was 
mailed  "within  a  day  or  two"  after 
the  arrival  of  the  goods,  and  another 
notice  was  mailed  eighteen  days 
after  and  only  two  days  before  the 
goods    were    burned). 

99.  Uber  v.  Chicago,  etc.,  R.  Co., 
161  Wis.  431,  138  NW  57;  Corby  v. 
Grand  Trunk  R.  Co.,  23  Ont.  L.  318, 
2  OntWN  793,  18  OntWR  766  (hold- 
ing that  this  requirement  Is  not 
satisfied  where  the  notice  is  delayed 
from  six  o'clock  P.  M.  on  Saturday 
to  eleven   thirty  A.   M.   on   Monday). 

30.  Reeder  v.  Wells,  14  Cal.  A. 
790,  113  P  342. 

31.  Jolly  v.  Atchison,  etc.,  R.  Co., 
21  Cal.  A.  368,  131  P  1067  (where  it 
was  said  that  this  was  at  most  a 
notice  of  Intention  to  make  delivery 
in  the  future  which  should  have  been 
followed  by  an  actual  notice  of  de- 
livery within  business  hours). 


For  later  oaaea,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  goods,  what  is  due  diligence  depends  on  the  cir- 
cumstances of  the  ease.*2 

[i  337]  (c)  Circumstances  Excusing  Notice.  Cir- 
cumstances may  exist  which  will  excuse  the  earner 
from  giving  notice.  The  carrier  is  excused  from 
giving  notice  to  the  consignee,  even  when  required 
so  to  do  by  statute,  when  the  consignee  is  already 
aware  of  the  arrival  of  the  goods.  '  Absence  of 
notice  is  also  excused  where  the  consignee  has  no 
residence  or  place  of  business  at  the  point  to  which 
the  goods  are  sent,  and  his  address  is  unknown  to 
the  carrier  and  cannot  be  ascertained  by  the  exer- 
cise of  due  diligence.8*  Under  these  circumstances 
the  carrier  can  place  the  goods  in  its  warehouse, 
and  after  keeping  them  a  reasonable  time,  if  the 
consignee  does  not  call  for  them,  its  liability  as 
carrier  ceases  and  it  remains  liable  simply  as  a 
warehouseman.*6  So  notice  is  excused  where  the 
consignee's  place  of  business  was  closed  on  account 
of  the  day  on  which  the  goods  arrived  being  a 
holiday,18  or  where  the  consignee  had  not  called 
for  his  mail  and  would  not  have  received  the  notice 
if  it  had  been  given." 

[J  338]  (3)  From  What  Period  Reasonable  Time 
Computed.  Where,  as  is  the  case  in  most  jurisdic- 
tions, notice  of  the  arrival  of  the  goods  must  be 
given  the  consignee,  or  where  notice  is  specially 
provided  for  in  the  shipping  contract,  the  reason- 


able time  in  which  such  goods  must  be  removed 
commences  to  run  only  after  such  notice  is  given 
the  shipper  of  the  arrival  of  the  goods,  or  after 
actual  knowledge  by  him  of  such  arrival.3*  In  those 
jurisdictions  where  no  notice  is  required,  it  is  ap- 
prehended that  the  reasonable  time  for  the  removal 
of  the  goods  would  commence  to  run  from  the  time 
of  their  arrival  at  their  destination  and  their  readi- 
ness to  be  delivered  to  the  shipper  in  the  usual 
manner.    * 

[4  339]  (4)  .What  Constitutes  a  Reasonable  Time 
— (a)  Considerations  on  Which  Determination  of 
Question  Rests.  What  constitutes  a  reasonable 
time  for  the  removal  of  goods  will  in  general 
depend  on  the  circumstances  of  each  particular 
case,39  unless  the  time  for  the  removal  is  definitely 
fixed  by  statute.40  A  rule  laid  down  by  a  large 
number  of  decisions  in  .which  the  question  has 
arisen  is  that  the  reasonable  time  to  which  the  con- 
signee is  entitled,  for  the  purpose  of  taking  away 
the  goods  after  their  arrival  at  their  destination, 
has  no  reference  to  the  peculiar  situation  or  cir- 
cumstances of  the  consignee;41  that  a  reasonable 
time  is  such  time  as  will  enable  one  residing  in  the 
vicinity  of  the  place  of  delivery,  and  informed  of 
the  usual  course  of  business  on  the  part  of  the 
carrier,  to  come  to  the  place  of  delivery,  inspect 
the  goods,  and  take  them  away.42    This  rule,  how- 


32.  St.  Louis,  etc,  R  Co.  v.  Hicks, 
(Tex.  Civ.  A.)  158  SW  192. 

33.  Minn. — Plnney  v.  First  Dlv. 
St.   Paul.   etc..   R.   Co..   19   Minn.   251. 

N.  T. — Fenner  ▼.  Buffalo,  etc,  R. 
Co..  44  N.  T.  505.  4  AmR  70S. 

Wash. — Normlle  v.  Northern  Pac. 
R  Co..  36  Wash.  21,  77  P  1087.  67 
LRA  271. 

Eng. — Bradshaw  v.  Irish  North- 
Western  R.  Co.,  Ir.  R  7  C.  L.  252. 

Ont. — Richardson  v.  Canadian  Pac. 
R.  Co..   19  Ont.   369. 

See  also  Southern  R  Co.  v.  W.  T. 
Adams  Mach.  Co.,  166  Ala.  436,  61 
S  779  (holding  that,  if  a  consignee 
had  actual  notice  of  the  arrival  of 
freight  and  its  readiness  for  deliv- 
ery, and  did  not  demand  it  in  a  rea- 
sonable time  thereafter,  the  manner 
of   notice    is    immaterial). 

[a]  Thus,  where  tools  were  con- 
signed to  the  shipper  at  a  flag  sta- 
tion, and  on  arrival  the  consignee, 
In  passing  through  the  town,  no- 
ticed a  car  containing  similar  goods 
standing  on  the  sidetrack,  whereupon 
he  Immediately  took  steps  to  ascer- 
tain If  the  shipment  belonged  to  him. 
no  notice  of  arrival  on  the  part  of 
the  carrier  was  required.  Normlle 
t.  Northern  Pac.  R.  Co.,  36  Wash. 
21,  77  P  1087,  67  LRA  271. 

84.  Kohn  v.  Packard,  3  La.  224, 
23  AmD  463;'  Pel  ton  v.  Rensselaer, 
etc.,  R  Co.,  64  N.  T.  214,  .13  AmR 
668;  Fenner  v.  Buffalo,  etc.  R.  Co., 
44  N.  Y.  505,  4  AmR  709;  Northrop 
v.  Syracuse,  etc..  R  Co.,  3  Abb.  Dec. 
(N.  T.)  386.  2  Transcr.  A.  183,  5  Abb 
PrNS  425;  Butler  v.  East  Tennessee, 
etc.,  R  Co  ,  8  Lea   (Tenn.)   32. 

[a]  Thus,  in  Butter  v.  East  Ten- 
nessee, etc.,  R.  Co.,  8  Lea  (Tenn.) 
>2,  It  appeared  that  plaintiff  had 
shipped  his  goods  to  a  designated 
place,  consigned  to  himself,  to  which 
place  he  walked.  About  two  weeks 
after  the  arrival  of  the  goods  they 
were  destroyed  by  an  accidental  Are. 
Plaintiff  did  not  reach  the  point  of 
destination  until  several  days  later. 
The  company  bad  given  no  notice  of 
the  arrival  of  the  goods  because  the 
consignee  had  not  residence  or  place 
of  business  in  the  town  and  his  post 
office  was  not  known.  It  was  held 
that  the  company  was  excused  from 
(riving  notice  under  these  circum- 
stances, notwithstanding  a  statutory 
requirement  requiring  personal  no- 
tice when  the  consignee  has  a  resi- 
dence or  place  of  business,  or  writ- 
ten notice  by  mall  when  he  is  not 


a  resident  of  the  town  to  which  the 
goods  were  sent. 

[bj  Seasonable  and  diligent  effort 
to  And  and  notify  the  consignee  Is 
necessary  if  the  consignee  Is  un- 
known. Sherman  v.  Hudson  River 
R  Co.,  64  N.  Y.  254;  Butler  v.  Bast 
Tennessee,  etc.,  R.  Co.,  8  Lea  (Tenn.) 
82.  Compare  Pelton  v.  Rensselaer, 
etc.,  R.  Co..  54  N.  Y.  214,  13  AmR 
568  (holding  that,  if  the  consignee 
Is  unknown  to  the  carrier,  it  Is  the 
duty  of  the  consignee  to  give  such 
Information  before  the  arrival  of  the 
goods  as  will  enable  the  carrier  to 
give  him  the  requisite  notice). 

36.  Derosla  v.  Winona,  etc.,  R. 
Co.,  18  Minn.  133. 

38.  Ely  v.  New  Haven  Steamboat 
Co..  63  Barb.   (N.  Y.)  207. 

37.  Hutchinson  v.  TJ.  S.  Express 
Co.,  63  W.  Va.  128,  69  SE  949,  14 
LRAN8   898. 

38.  Leavenworth,  etc.,  R  Co.  v. 
Marls,  16  Kan.  338;  Chapman  v. 
Great  Western  R.  Co.,  IQ.AD.  278; 
Richardson  v.  Canadian  Pac.  R.  Co., 
19   Ont.   369. 

[a]  Season  for  rale. — "This  seems 
necessary  to  make  the  notice  of  any 
value,  for  if  the  reasonable  time  com- 
mences with  the  arrival  of  the  goods 
It  might  often  expire  before  the  re- 
ceipt of  notice.  It  would  almost  In- 
variably so  expire  if  the  consignee 
lived  elsewhere  than  at  the  place  of 
delivery.  Hence,  the  notice  would 
be  meaningless,  as  affecting  the 
rights     and     liabilities     of     either 

Sarty."  Leavenworth,  etc.,  R  Co.  v. 
(arts,  16  Kan.  833,  339. 

38Vi.     See  supra  I  829. 

3ft.  Ala. — Central  of  Georgia  R. 
Co.  V.  Merrill,  168  Ala.  277,  45  S  628; 
Annlston.  etc.,  R.  Co.  v.  Ledbetter, 
92  Ala.  326,  9  S  73;  Columbus,  etc., 
R.  Co.  v.  Ludden,  89  Ala.  612,  7  S  471. 
_  Iowa. — Angle  v.  Mississippi,  etc., 
R.  Co.,  9  Iowa  487. 

Ky. — Briant  v.  Louisville,  etc.,  R. 
Co.,  9  KyL  47;  Adams  Express  Co. 
v.  Tingle,  7  KyL  441. 

Minn.— Plnney  v.  First  Dlv.  St. 
Paul,  etc.,  R.  Co.,  19  Minn.  251;  De- 
rosla v.  Winona,  etc.,  R.  Co.,  18  Minn. 
133. 

Mo. — Herf.  etc.,  Chemical'  Co.  v. 
Lackawana  Line,   70  Mo.  A.   274. 

N.  Y. — Scheu  v.  Benedict,  116  N. 
Y.  510.  22  NE  1073,  15  AmSR  426; 
Tarbell  v.  Royal  Exch.  Shipping  Co., 
110  N.  Y.  170,  17  NE  721,  6  AmSR 
350;  Northrop  v.  Syracuse,  etc.,  R. 
Co.,  2  Abb.   Dec.   386,   2  Transcr.  A. 


188,  5  AbbPrNS  188;  Laporte  v. 
Wells,  23  App.  Div.  267.  48  NYS  292; 
Wynantskill  Knitting  Co.  v.  Murray, 
90  Hun  664,  36  NYS  26;  Dunham  v. 
Boston,  etc,  R.  Co.,  46  Hun  245; 
Solomon    v.    Philadelphia,    etc.,    Ex- 

gress  Steamboat  Co.,  2  Daly  104; 
:ing  v.  New  Brunswick,  etc.  Steam- 
boat Co..  36  Misc  566.  73  NYS  999; 
Brand  v.  New  Jersey  Steamboat  Co., 
10  Misc.  128,  30  NYS  908. 

N.  C. — Poythress  v.  Durham,  etc. 
R  Co.,  148  N.  C.  391,  62  SE  515,  It 
LRANS    427.  , 

Wash.— North  Yakima  Brewing, 
etc.,  Co.  v.  Northern  Pac.  R  Co.,  49 
Wash  376,  96  P  486,  16  LRANS  936 
and  note. 

Wis. — Lemke  v.  Chicago,  etc,  R 
Co.,  39  Wis.  449;  Parker  v.  Mil- 
waukee, etc.,   R.  Co.,  30  Wis.  689. 

Can. — Grand  Trunk  R.  Co.  v.  Mc- 
Millan,  16  Can.   S.   C.   543. 

40.  See  Hearn  v.  Louisville,  etc, 
R.  Co.,  6  Ala.  A.  488,  60  S  600  (hold- 
ing that  under  Code  5  5613,  allowing 
the  consignee  forty-eight  hours,  corn- 
putting  the  time  from  seven  A.  M. 
of  the  day  following  the  notice  of 
the  arrival,  within  which  to  remove 
freight,  the  liability  of  the  carrier 
after  the  expiration  of  that  time 
from  the  giving  of  notice  is  that  of 
warehouseman  only). 

41.  Moses  v.  Boston,  etc.,  R.  Co., 
32  N.  H.  623,  64  AmD  381;  Blumen- 
thal  v.  Bralnerd.  88  Vt.  402.  91  AmD 
349;  Wood  v.  Crocker,  18  Wis.  345. 
86  AmD  773. 

"The  question  of  reasonable  time 
and  opportunity  to  remove  the  goods 
is  not  in  the  least  affected  by  any 
untoward  or  adventitious  surround- 
ings peculiar  to  any  particular  con- 
signee." Missouri  Pac.  R.  Co.  v. 
Nevill.  60  Ark.  376,  380,  30  SW  425, 
28    LRA   80,    46   AmSR   208. 

49.  TJ.  S. — Broadwell  v.  Butler,  4 
F.  Cas.  No.  1,910,  6  McLean  296. 

Kan. — Leavenworth,  etc,  R.  Co.  v. 
Marls,  16  Kan.  333. 

Md. — United  Fruit  Co.  v.  New 
York,  .etc.,  Transp.  Co.,  104  Md.  667. 
66  A  415,  8  LRANS  240  and  note, 
10  AnnCas   437. 

Minn. — Plnney  v.  First  Dlv.  St. 
Paul,  etc..  R  Co..  19  Minn.  261:  De- 
rosla v.  Winona,  etc,  R.  Co.,  18  Minn. 
133. 

Miss. — Gulf,  etc.,  R.  Co.  v.  Fer- 
guson-McKlnney  Dry  Goods  Co..  97 
Miss.  266,  62  S  797. 

Mo. — Bell  v.  St.  Louis,  etc.,  R.  Co.. 
6   Mo.  A.   863. 

Digitized  by  VaOOQ  IC  • 


240     [IOC.  J.] 


CARRIERS 


[§§  339-341 


ever,  has  not  received  universal  approval.**  In  de- 
termining what  is  a  reasonable  time,  no  considera- 
tion is. to  be  given  to  the  distance  from  the  place 
of  delivery  at  which  the  consignee  lives."  And  the 
convenience  or  the  accommodation  of  the  con- 
signee,4* or  his  means  or  facilities  for  removing  the 
goods,46  or  the  fact  that  his  inability  to  remove  the 
goods  results  from  causes  that  he  did  not  produce 
and  could  not  avoid,47  are  not  to  be  considered. 
He  cannot  defer  taking  the  goods  away  in  order 
to  attend  to  other  matters  of  his  own,  no  matter  how 
important  they  may  be.  The  liability  of  a  common 
carrier  for  goods  in  transit  is  an  extraordinary  lia- 


bility and,  although  founded  on  sound  principles  of 
public  policy,  is  not  to  be  extended  beyond  the 
point  where  necessity  for  its  existence  continues.48 

[$  340]  (b)  Whether  a  Question  of  Law  or  of 
Fact.  Where  the  facts  are  not  in  dispute,  the 
question  as  to  whether  the  time  in  a.  particular  case 
was  reasonable  is  ordinarily  one  of  law  for  the 
court.4*  And  on  the  other  hand,  the  question  is 
for  the  jury  when  the  facts  are  in  dispute,  or  the 
inference  to  be  drawn  from  them  is  in  doubt.50 

[$  341]  (c)  Illustrative  Cases.  .In  the  notes 
hereto  are  set  out  decisions  in  which  it  was  held 
on  the  facts  that  the  time  was51  or  was  not  rea- 


N.  H. — Moses  v.  Boston,  etc.,  R. 
Co.,  32  N.   H.   523,  64  AmD  381. 

Vt. — Blumenthal  v.  Bralnerd,  38 
Vt.   402.   414,   91  AmD  349. 

W.  Va. — Berry  v.  West  Virginia, 
etc.,  R.  Co.,  44  W.  Va.  638,  30  BE 
143.   67  AmSR  781. 

Wis. — Wood  v.  Crocker,  18  Wis. 
845.  86  AmD  773. 

43.  Lewis  v.  Louisville,  etc.,  R. 
Co.,  136  Ky.  361,  371,  122  SW  184, 
25  LRANS  938,  21  AnnCas  527  and 
note  (where  the  rule  stated  in  the 
text  was  disapproved  and  not  fol- 
lowed and  it  was  said:  "The  true 
test  of  what  is  a  reasonable  time 
depends,  not  on  whether  the  con- 
signee lives  in  the  vicinity  of  the 
station,  or  whether  he  could  remove 
the  goods  in  the  usual  hours  of  busi- 
ness on  the  day  of  their  arrival,  but 
on  the  question  whether  or  not  he 
exercised  reasonable  diligence  to 
ascertain  when  the  goods  would  or 
did  arrive,  and  reasonable  diligence 
in  their  removal,  or  in  the  exercise 
of  reasonable  care  should  have  re- 
ceived notice  of  their  arrival.  If 
the  consignee  is  present,  or  if  he  has 
notice  of  the  time  of  the  arrival-  of 
his  goods,  or  if  he  is  notified  by  the 
consignee  [consignor]  that  his  goods 
have  been  shipped  on  a  certain  day, 
and  the  train  upon  which  they  are 
shipped  arrives  on  schedule  time,  he 
should  remove  them  within  reason- 
able time  thereafter,  and,  if  he  fails 
to  do  so,  the  liability  of  the  carrier 
will  be  reduced  to  that  of  a  ware- 
houseman. On  the  other  hand,  If  he 
Is  not  present,  and  has  no  notice  of 
when  they  arrive,  or  there  is  delay 
in  the  transportation  of  the  goods, 
he  should  exercise  reasonable  dili- 
gence to  Inform  himself  of  their  ar- 
rival and  have  a  reasonable  time 
thereafter  to  remove  them.  In  other 
words,  the  period  at  which  the  rea- 
sonable time  for  removal  begins  is 
when  the  consignee  knows  or  In  the 
exercise  ■  of  reasonable  diligence 
should  know  that  his  goods  have 
arrived"). 

44.  Gulf,  etc.,  R.  Co.  v.  Ferguson- 
McKinney  Dry  Goods  Co.,  97  Miss. 
£66,  52  S  797  (where  it  was  said 
that,  if  a  party  has  his  place  of 
business  a  distance  from  the  depot 
of  the  railroad,  he  cannot,  by  reason 
of  this  fact,  force  on  the  railroad 
a  greater  liability  In  the  handling 
of  his  goods  than  would  be  Incurred 
by  the  railroad  in  handling  goods 
for  one  In  close  proximity);  Northrup 
v.  Syracuse,  etc.,  R.  Co.,  8  Abb.  Dec. 
(N.  Y.)  386,  2  Transcr.  A.  183,  5  Abb 
PrNS  426;  Hutchinson  v.  U.  S.  Ex- 
press Co..  63  W.  Va.  128,  69  SE  949, 
14    LRANS   393:  Berry  v.   West  Vlr- 

flnla,  etc.,  R.  Co .  44  W.  Va.  638.  30 
E  143,  67  AmSR  781;  Wood  v. 
Crocker,  18  Wis.  346,  86  AmD  773 
(where  It  was  held  that  the  consignee 
should  not  have  a  longer  time  for  the 
removal  of  the  goods  than  If  he  re- 
sided in  the  vicinity  of  the  depot). 

46.  Hutchinson  v.  U.  S.  Express 
Co.,  63  W.  Va.  128,  14  LRANS  893 
and  note:  Berry  v.  West  Virginia  R. 
Co.,  44  W.  Va.  638,  30  SE  143,  67  Am 
SR  781;  Backhaus  v.  Chicago,  etc.,  R. 
Co..  92  Wis.  393  66  NW  400;  Wood 
v.  Crocker,  18  Wis.  345. 

40.  Berry  v.  West  Virginia,  etc., 
R.  Co..  44  W.  Va.  538,  30  SE  143,   67 


AmSR  781. 

47.  Harris  v.  Louisville,  etc.,  R. 
Co.,  9  KyL  392. 

48.  North  Yakima  Brewing,  etc.. 
Co.  v.  Northern  Pac.  R.  Co.,  49  Wash. 
376,  96  P  486,  16  LRANS  935.  See 
also  Hedges  v.  Hudson  River  R.  Co., 
49  N.  Y.  223  (where  it  was  said  that 
so  much  time  as  he  gives  to  his  other 
business  after  receiving  the  notice 
cannot  be  allowed  to  him  In  estimat- 
ing what  is ,  a  reasonable  time  in 
which  to  take  the  goods). 

49.  Ala. — TalJassee  Falls  Mfg. 
Co.  v.  Western  R.  Co.,  128  Ala.  167, 
29  S  203:  Columbus,  etc.,  R.  Co.  v. 
Ludden,  89  Ala.  612    7  S  471. 

Ark. — Missouri  Pac.  R.  Co.  ▼. 
Nevlll,  60  Ark.  376,  30  SW  426,  46 
AmSR  208,   28   LRA  80. 

Md. — United  Fruit  Co.  v.  New 
York,  etc.,  Transp.  Co.,   104  Md.  567, 

66  A  415.  8  LRANS  240  and  note,  10 
AnnCas  437. 

N.  H. — Welch  v.  Concord  R.  Co., 
68  N.  H.  206.  44  A  304. 

N.  Y. — Hedges  v.  Hudson  River  R. 
Co.,  49  N.  Y.  223. 

N.  C. — Poythress  v.  Durham,  etc., 
R.  Co..  148  N.  C.  391.  62  SE  515,  18 
LRANS  427. 

Or. — McGregor  v.  Oregon  R.,  etc., 
Co.,  60  Or.  627,  93  P  465,  14  LRANS 
668. 

S.   C. — Knight   v.   Southern   R.   Co., 

86  S.  C.  78.  67  SE  16. 

Wash. — Normlle  v.  Northern  Pac. 
R.  Co.,  36  Wash.  21.  77  P  1087,  67 
LRA  271. 

W.  Va. — Berry  v.  West  Virginia, 
etc..  R.  Co.,  44  W.  Va.  638,  30  SE  143, 

87  AmSR  781. 

Wis. — Lemke  v.  Chicago,  etc.,  R. 
Co.,  89  Wis.  449. 

50.  U.  S. — Broadwell  v.  Butler,  4 
F.  Cas.  No.  1,910,  6  McLean  296. 

Ala. — Southern  R.  Co.  v.  Adams 
Mach.  Co.,  165  Ala.  436,  61  S  779. 

Ark. — Missouri  Pac.  R.  Co.  v. 
Nevlll,  60  Ark.  375,  30  SW  425,  46 
AmSR  208,  28  LRA  80. 

Ky. — Lewis  v.  Louisville,  etc.,  R. 
Co.,  136  Ky.  861,  122  SW  184,  25  LRA 
NS  938  and  note,  21  AnnCas  627  and 
note. 

Minn. — Derosla  v.  Winona,  etc.,  R. 
Co.,  18  Minn.   133. 

Miss. — Gulf,  etc.,  R.  Co.  v.  Feru- 
son-McKinney  Dry  Goods  Co.,  97 
Miss.   266.  52  S  797. 

N.  J. — Burr  v.  Adams  Express  Co., 
71  N.  J.  L.  263,  68  A  609. 

N.  Y. — Hedges  v.  Hudson  River  R. 
Co.,  49  N.  Y.  223:  Roth  v.  Buffalo, 
etc.,  R.  Co.,  34  N.  Y.  648,  90  AmD  736. 

N.  C. — Poythress  v.  Durham,  148 
N.  C.  391,  62  SE  516,  18  LRANS  427 
and  note. 

S.  C. — Knight  v.  Southern  R.  Co., 
86  S.  C.  78,  67  SE  16;  Murphy  v. 
Southern  R.  Co.,  77  S.  C.  76,  57  SE 
664. 

Tex. — Texas,  etc.,  R.  Co.  v.  OIU 
more,   (Civ.  A.)   162  SW  1102. 

W.  Va. — Berry  v.  West  Virginia, 
etc  R.  Co.,  44  W.  Va.  538,  30  SE  143, 

67  AmSR  781. 

Wls.-rLemke  v.  Chicago,  etc.,  R. 
Co.,  39  wis.  449jWood  v.  Milwaukee, 
etc.,  R.  Co.,  27  Wis.  641,  9  AmR  465. 

Eng. — Coxon  v.  North  Eastern  R. 
Co..  4  R.  &  Can.  Tr.  Cas.  284. 

"Whether  the  question  of  reason- 
able time  is  one  of  fact  for  the  jury 


or  law  for  the  court  must  depend 
upon  the  circumstances  of  each  par- 
ticular case.  If,  from  the  facts 
found  or  undisputed  in  a  particular 
case,  the  court  can  draw  the  conclu- 
sion as  to  whether  the  time  is  rea- 
sonable or  not  by  the  application  of 
any  legal  rules  or  principles  the 
question  is  one  of  law.  But  if  the 
circumstances  be  numerous  and  com- 
plicated, and  such  as  to  exclude  the 
application  of  any  general  principle 
or  definite  rule  of  law,  It  Is  necessar- 
ily one  of  mere  fact  to  be  determined 
by  the  Jury."  Plnney  v.  First  Div. 
St.  Paul,  etc.,  R.  Co..  19  Minn.  251. 

61.  Ala. — Southern  R.  Co.  v.  W.  T. 
Adams  Mach.  Co..  166  Ala.  436.  51  3 
779  (holding  that  eighteen  days  be- 
tween the  mailing  of  notice  of  the 
arrival  of  goods  at  their  destination 
and  their  destruction  by  fire  is  more 
than  a  reasonable  time  for  their   re 


moval  by  the  consignee);  Tallassee 
Falls  Mfg.  Co.  v.  Alabama  Western 
R.  Co..   128  Ala.   167,   29  S   203;   Gulf 


City  Constr.  Co.  v.  Louisville,  etc..  R. 
Co.,  121  Ala.  621,  26  S  679;  Annlston. 
etc.,  R.  Co.  v.  Ledbetter,  92  Ala.  326, 
9  S  73;  Columbus,  etc,  R.  Co.  v. 
Ludden,  89  Ala.  612,  7  S  471  (hold- 
ing that  three  days  is  more  than  a 
reasonable  time  for  unloading  a 
piano). 

Kan. — Leavenworth,  etc.,  R.  Co.  v. 
Maris,  16  Kan.  333. 

Minn. — Arthur  v.  St.  Paul,  etc.  R. 
Co..  38  Minn.  96,  86  NW  718;  Derosla 
v.  Winona,  etc..  R.  Co.,  18  Minn.  133. 

N.  H. — Welch  v.  Concord  R.  Co..  68 
N.  H.  206,  44  A  304  (holding  that, 
where  merchandise  shipped  over  a 
railroad  was  placed  in  the  company's 
freight  house  on  reaching  its  desti- 
nation, and  the  owner  removed  a  part 
of  it  on  the  day  of  its  arrival,  and 
the  remainder  was  destroyed  by  fire 
six  days  thereafter,  the  railroad  was 
not  liable  as  a  common  carrier,  since 
such  liability  terminated  on  the  ex- 

fiiratlon  of  a  reasonable  time  for  de- 
Ivery  after  notice  of  Its  arrival). 

N.  Y. — Tarbell  v.  Royal  Exch.  Ship- 
ping Co..  110  N.  Y.  170,  17  NE  721,  6 
AmSR  860;  Laporte  v.  Wells,  23  App. 
Div.  267,  48  NYS  292  (in  this  case  it 
appeared  that,  on  Saturday,  plaintiff 
delivered  to  a  common  carrier  a  box 
of  jewelry,  to  be  delivered  to  one  M. 
at  D.  The  box  reached  there  the 
same  afternoon,  and  was  placed  by 
the  express  agent  in  his  office:  and 
he  then  deposited  in  the  post  office  a 
postal  card  addressed  to  M.  notify- 
ing him  of  the  receipt  of  the  box,  and 
that  It  was  held  at  his  risk.  The 
agent  knew  nothing  of  M  who  In  fact 
lived  at  another  place,  the  box  hav- 
ing been  addressed  to  D  by  mistake. 
Up  to  seven-thirty  Monday  evening, 
when  the  agent  left  his  office,  it  bad 
not  been  called  for,  and  that  night 
the  jewelry  was  stolen.  It  was  held 
that  the  consignee  had  had  a  reason- 
able time,  as  a  matter  of  law.  In 
which  to  remove  the  goods) ;  Wynant- 
skill  Knitting  Co.  v.  Murray.  90  Hun 
564,  36  NYS  26  (holding  that,  where 
a  consignee  had  notice  of  the  arrival 
of  the  goods  on  Saturday  afternoon, 
and  failed  to  call  for  them  until  the 
following  Wednesday,  he  has  had 
more  than  a  reasonable  time,  and  the 
carrier's    liability    thereafter   Is    that 
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sonable,62  as  the  ease  may  be. 

[J  342]  (5)  Custom  or  Usage  as  Affecting  Right 
to  Notice  and  Reasonable  Time.  The  duty  of  the 
carrier  to  give  notice,  and  the  continuance  of  its 
liability  as  such  until  a  reasonable  time  after  such 
notice  for  the  removal  of  the-  goods,  may  be  estab- 
lished by  proof  of  a  custom  or  usage  to  that  effect, 
and  when  such  usage  or  custom  is  clearly  estab- 
lished, the  carrier's  liability  is  that  of  an  insurer 


until  such  notice  has  been  given  and  a  reasonable 
time  allowed  for  the  removal  of  the  goods,53  unless 
its  observance  is  dispensed  with  by  an  express 
stipulation  to  that  effect  in  the  contract  of  ship- 
ment.14 This  is  so  notwithstanding  a  general  rule 
in  the  jurisdiction  where  the  custom  or  usage  is 
relied  on,  dispensing  with  notice  and  a  reasonable 
time  thereafter  for  the  removal  of  goods."  How- 
ever, in  order  to  establish  such  a  duty,  it  must  be 


of  warehouseman). 

N.  C— Chalk  v.  Charlotte,  etc.,  R. 
Co.,  85  N.  C.  423  (where  It  appeared 
that,  after  the  arrival  of  the  goods. 
they  were  placed  on  the  platform  at 
the  depot  for  the  convenience  of  the 
consignees,  and  remained  there  for 
nearly  two  days,  and  notice  of  their 
arrival  was  given  to  plaintiffs,  the 
consignees,  who  paid  the  freight 
charges  with  full  Knowledge  of  the 
place  of  deposit,  but  failed  to  remove 
them  on  account  of  being  unable  to 
secure  the  services  of  a  drayman  for 
that  purpose.  On  the  afternoon  of 
the  second  day,  the  goods,  together 
with  much  of  defendant  company's 
property,  were  destroyed  by  a  Are  not 
caused  by  defendant's  negligence.  It 
was  held  that  plaintiffs  had  had 
abundant  time  in  which  to  remove 
their  goods,  and  could  not.  therefore, 
hold  defendant  company  liable  for 
their  loss.  In  the  absence  of  proof  of 
negligence). 

S.  C. — Knight  v.  Southern  R.  Co., 
85  S.  C.  78,  67  SB  16  (holding  that, 
where  the  only  reason  why  goods 
ready  for  delivery  by  a  carrier  were 
not  removed  before  they  were  de- 
stroyed by  Are  was  because  the  con- 
signee wished  to  have  the  bill  of  lad- 
ing when  he  paid  the  freight,  and 
had  not  received  it  from  the  con- 
signor, although  he  had  written  for 
it  several  times,  a  reasonable  time 
for  their  removal  had  elapsed  where 
the  goods  had  remained  fh  the  depot 
some  weeks  after  their  arrival,  and 
the  consignee,  about  a  week  before 
the  fire,  had  knowledge  of  their  ar- 
rival; and  the  carrier's  only  liability 
was  that  of  a  warehouseman);  Mur- 

§by  v.  Southern  R.  Co.,  77  S.  C.  76,  57 
E  664. 

Vt — Blumenthal  v.  Bralnerd,  88  Vt. 
402.  91  AmD  349. 

Wash. — North  Yakima  Brewing, 
etc,  Co.  v.  Northern  Pac.  R. 
Co.,  49  Wash.  876,  96  P  486, 
16  LRANS  93S  and  note  (in 
this  case,  certain  empty  beer 
containers  having  been  returned  to 
plaintiff  from  defendant  railroad, 
plaintiff's  superintendent  called  at 
the  freight  office,  on  the  iriornlng  of 
Hay  5,  and  asked  for  the  freight 
bills,  stating  that  plaintiff  desired  to 
pay  the  bills  and  remove  the  accum- 
ulated shipments.  He  was  informed 
that  the  freight  bills  would  be  ready 
at  any  time  after  noon  on  that  day; 
but  plaintiff  did  not  call  for  the  con- 
tainers in  the  afternoon,  and  they 
were  destroyed  the  following  night 
by  fire,  without  negligence  on  defend- 
ant's part.  Plaintiff's  place  of  busi- 
ness was  but  four  hundred  feet  from 
the  warehouse  where  the  containers 
were  stored,  and  the  only  reason  why 
they  were  not  taken  away  during  the 
afternoon  of  May  5,  before  the  Are, 
was  that  It  did  not  suit  plaintiffs 
convenience.  It  was  held,  that  de- 
fendant's relation  as  carrier  had  been 
terminated,  and  that  it  was  not  re- 
sponsible for  the  loss  of  the  con- 
tainers). 

Wis. — Backhaus  v.  Chicago,  etc..  R. 
Co.,  91  Wis.  398,  66  NW  400;  Lemke 
v.  Chicago,  etc.,  R  Co.,  39  Wis.  449 
(in  this  case  the  goods  arrived  at 
their  place  of  destination  on  Saturday 
evening,  and  were  destroyed  by  an 
accidental  lire  on  the  Tuesday  follow- 
ing, at  about  noon.  TheN  court  held 
that  the  owner  had  had  a  reasonable 
time  In  which  to  remove  them,  and 
that  the  company's  liability  as  In- 
surer had  ceased.  The  fact  that  the 
owner  had  been  absent  from  town 
attending  to  other  business,  during 
the  time  between   their  arrival  and 

[IOC.  J.— 16] 


their  destruction  by  the  fire,  would 
not  extend  the  time  in  which  he  was 
required  to  call  for  his  goods). 

53.  Ala. — Central  of  Georgia  R.  Co. 
v.  Burton,  165  Ala.  426,  51  S  643 
(holding  that,  in  the  absence  of  stat- 
ute or  custom,  from  the  arrival  of 
goods  at  their  destination  on  Friday 
at  three  P.  M.  to  Monday  at  one 
forty-five  A.  M.  was  not  a  reasonable 
time  for  their  removal  by  the  con- 
signee so  as  to  terminate  the  liability 
of  the  carrier  as  such);  Central  of 
Georgia  R.  Co.  v.  Merrill,  153  Ala. 
277,  45  S  628  (in  this  case  a  shipment 
was  ready  for  delivery  by  a  railroad 
company  to  the  consignee  at  about 
noon  March  27,  and  was  burned  that 
night  after  ten  o'clock.  It  did  not 
appear  where  the  consignee  resided 
or  was  engaged  in  business,  or  that 
he  knew  of  Its  arrival  or  readiness 
for  delivery.  It  was  held  that,  the 
daylight  within  that  period  being 
only  seven  hours,  it  was  not  a  rea- 
sonable time  within  which  the  com- 
?any's  liability  should  be  changed 
rom  that  of  a  carrier  to  that  of  a 
warehouseman);  Louisville,  etc.,  R. 
Co.  v.  Oden,  80  Ala.  38;  Louisville, 
etc.,  R.  Co.  v.  McGuire,  29  Ala.  395 
(holding  that,  where  goods  arrived 
during  the  day  and  were  destroyed 
by  fire  on  the  following  night,  a  rea- 
sonable time  for  their  removal  had 
not  been  allowed). 

Mo. — Danclnger  v.  AtchlBon,  etc., 
R,  Co.,  (A.)  179  SW  800  (holding 
that  one  day  is  not  a  reasonable  time 
for  removal  where  the  consignee  does 
not  live  in  the  town  where  the  goods 
are  to  be  delivered);  Scott  County 
Milling  Co.  v.  Bt  Louis,  etc..  R.  Co., 
127  Mo.  A.  80,  104  SW  924  (holding 
that,  where  a  car  was  not  set  out  for 
the  removal  of  the.  freight  till  six 
o'clock  in  the  evening  of  a  winter 
day,  and  it  was  destroyed  by  fire 
eight  hours  later,  It  cannot  be  said 
that  the  consignee  has  had  reason- 
able time  for  the  removal  of  the 
property,  so  as  to  relieve  the  car- 
rier or  liability  for  its  destruc- 
tion). 

N.  T. — Dunham  v.  Boston,  etc,  R. 
Co.,  46  Hun  246. 

Oh. — Lake  Erie  R.  Co.  v.  Hatch,  6 
Oh.  Clr.  Ct.  230,  8  Oh.  Cir.  Dec.  430 
raff  52  Oh.  St.  408,  39  NB  1042]  (in 
this-  case  it  appeared  that  plaintiff's 
goods  arrived  at  the  station  at  seven 
o'clock  In  the  evening  and  were 
stored  in  the  depot  the  next  morn- 
ing. That  -  morning  defendant's 
agent  sent  a  notice  to  the  consignee 
which  did  not  reach  him  until  six 
o'clock  in  the  evening.  The  time 
"was  early  In  February.  The  goods 
were  burned  during  the  night  fol- 
lowing' the  receipt  of  the  notice.  It 
was  held  that  the  consignee  had  not 
had  a  reasonable  time  to  remove  the 
goods). 

Or. — McGregor  v.  Oregon  R.,  etc.. 
Co.,  50  Or.  627,  93  P  466.  14  LRANS 
668  (In  this  case  plaintiff's  agent 
learned  of  the  arrival  of  the  goods 
in  question  between  four  and  five 
o'clock  P.  M.,  which  was  a  few  hours 
after  the  car  In  which  the  goods 
were  transported  had  reached  its  des- 
tination. The  shipping  receipt  had 
not  arrived,  and  it  was  customary 
for  the  carrier's  office  to  close  at  six 
P.  M.  Plaintiff  did  not  remove  the 
goods  that  night,  during  which  they 
were  destroyed  by  Are.  It  was  held 
that  the  loss  occurred  before  the  ex- 
piration of  a  reasonable  time  for 
the  removal  of  the  goods  as  a  mat- 
ter of  law). 

Wash. — Normile  v.  Northern  Pac. 
R.   Co.,   36   Wash.   21.   77   P   1087,   67 


LRA  271  (holding  that,  where  plain- 
tiff shipped  goods  consigned  to  him- 
self at  a  flag  station  on  defendant's 
road,  where  defendant  maintained  a 
warehouse,  plaintiff  was  not  guilty 
of  laches  in  that  he  was  not  pre- 
pared to  receive  and  to  remove  the 
same  until  the  day  following  the 
day  on  which  he  received  notice  of 
their  arrival). 

Wis. — Parker  v.  Milwaukee,  etc.. 
R.  Co.,  30  Wis.  689;  Wood  v.  Crocker! 
18   Wis.    345,   86  AmD   773. 

53.  Ga. — Georgia,  etc.,  R  Co.  v. 
Pound,   111   Ga.   6,  36  SB  312. 

Ky. — Illinois  Cent.  R.  Co.  v.  Hop- 
klnsvllle  Canning  Co.,  182  Ky.  578, 
116   SW  768. 

Mass. — Garvan  v.  New  York  Cent., 
etc,  R.  Co.,  210  Mass.  275,  96  NB 
717. 

Miss. — Alabama,  etc,  R.  Co.  v. 
Pounder,  82  Miss.  668,  36  S  155;  New 
Orleans,  etc.,  R  Cot  v.  Tyson,  46 
Miss.    729. 

Mo. — Herf,  etc.  Chemical  Co.  v. 
Lackawanna  Line,  100  .Mo.  A.  164, 
73  SW  346;  Herf,  etc..  Chemical  Co. 
v.  Lackawanna  Line,  70  Mo.  A.  274; 
Frank  v.  Grand  Tower,  etc.,  R  Co., 
57  Mo.  A.  181;  Pindell  v.  St.  Louis, 
etc,  R.  Co.,  34  Mo.  A.  675. 

N.  Y. — G.  S.  Roth  Clothing  Co.  v. 
Maine  SS.  Co.,  44  Misc.  237,  88  NTS 
987  (holding  that  a  well  known  local 
custom  .that  a  carrier  of  goods  shall 
notify  the  consignee  by  mail  Is  to 
be  considered  a  part  of  the  agree- 
ment of  transportation). 

[al  Positive  dnty  to  give  notice 
not  Imposed.— A  custom  of  a  carrier 
at  the  destination  of  goods  to  glv& 
notice  of  their  arrival  did  not  have 
the  effect  of  imposing  the  positive 
duty  to  give  such  notice,  but  merely 
affected  the  time  of  termination  of 
the  liability  of  the  carrier  as  such. 
Central  of  Ceorsla  R.  Co.  V.  Burton, 
165  Ala.   425,  51  S  643. 

54.  Herf.  etc.,  Chemical  Co.  v. 
Lackawanna  Line,  100  Mo.  A.  164, 
73  SW  346.  And  see  Tallassee  Falls 
Mfg.  Co.  v.  Alabama  Western  R.  Co., 
128  Ala.  167,  173,  29  S  203  (holding 
that,  where  the  carrier  has  stipu- 
lated in  the  contract  of  carriage 
that  It  will  not  be  liable  after  a 
reasonable  time  has  been  allowed 
the  consignee  to  remove  the  goods, 
proof  of  a  custom  to  allow  longer 
than  a  reasonable  time  for  such  re- 
moval Is  not  admissible,  and  the 
court  said:  "Proof  of  custom 
though  proper  to  be  resorted  to  In 
some  cases,  is  never  admissible  to 
vary  or  control  a  written  contract 
which  on  Its  face  Is  free  from  am- 
biguity"). 

[a]  Contract  held  not  to  dispense 
with,  custom. — Such  a  custom  or 
usage  is  not  dispensed  with  by  a 
stipulation  in  the  contract  of  ship- 
ment that  the  goods  are  to  be  called 
for  on  the  day  of  arrival.  Herf, 
etc.,  Chemical  Co.  •  v.  Lackawanna 
Line,  100  Mo.  A.  164,  73  SW  346; 
Herf,  etc..  Chemical  Co.  v.  Lacka- 
wanna Line,  70  Mo.  A.  274,  283 
(where  the  court  said:  "On  the 
contrary  ...  Its  observance  [is] 
the  more  necessary.  In  order  that 
the  consignee  might  be  able  to  make 
a  timely  call  and  comply  with  this 
requirement  of  the  contract"). 

65.  Garvan  v.  New  York  Cent., 
etc.,  R.  Co.,  210  Mass.  275.  96  NB 
717;  Herf,  etc..  Chemical  Co.  v. 
Lackawanna  Line,  100  Mo.  A.  164. 
73  SW  846;  Herf,  etc..  Chemical  Co. 
v.  Lackawanna  Line,  70  Mo.  A.  274; 
Pindell  v.  St.  Louis,  etc.,  R.  Co..  34 
Mo.  A.  676. 
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proved  that  the  usage  is  of  an  established  nature 
and  the  notices  theretofore  given  are  of  such  char- 
acter as  to  indicate  that  the  company  intended  to 
remain  liable  as  a  common  carrier  until  the  con- 
signee had  had  reasonable  time  to  receive  the 
goods.56  On  the  other  hand,  the  duration  of  the 
carrier's  liability  as  carrier  after  the  goods  have 
reached  their  destination  may  be  restricted  by 
usage,61  or  by  a  course  of  dealing  between  the  par- 
ties,58 or  by  "any  other  circumstances  from  which 
an  intention  of  the  parties  can  be  clearly  gathered 
to  change  the  usual  incidents  of  the  contract,  so  as 
to  put  an  end  to  the  responsibility  of  the  carrier 
as  soon  as  the  articles  are  transported  by  him  to  a 
particular  terminus,  and  to  substitute  in  its  place 
the  less  stringent  obligation  of  a  depositary  and 


of  custodian  of  property  intrusted  to  him  for  safe 
keeping."5"  But  where  usage  or  custom  is  relied 
on,  it  must  be  so  clear  and  notorious  as  to  afford  a 
presumption  that  all  parties  acted  with  an  under- 
standing of  its  character  and  application.90  One 
who  ships  goods  to  an  agent  at  a  place  where  sueh 
custom  prevails  is  bound  by  such  custom,  although 
he  had  no  actual  knowledge  thereof.'1 

[§  343]  3.  Where  Goods  Are  Held  at  Consignee's 
Bequest.  Where  at  the  end  of  the  transportation 
the  goods  are  held  by  the  carrier  at  the  request  of 
the  consignee,  and  for  his  convenience,  the  liability 
of  the  carrier  as  such  is  at  an  end  and  the  extent 
of  its  liability  is  that  of  warehouseman  only." 
This  is  so  whether  the  goods  are  deposited  in  a 
warehouse  belonging  to  the  carrier  or  in  that  of 


56.  Georgia,  etc.,  R.  Co.  v.  Pound. 
Ill  Ga.  S.  36  SB  312. 

[a]  Evidence  Insufficient  to  enow 
euatoxd. — (1)  In  an  action  against  a 
carrier  for  the  value  of  goods  de- 
stroyed by  fire  while  In  the  carrier's 
warehouse  after  the  arrival  at  their 
destination,  plaintiff  endeavored  to 
prove  a  custom  on  the  part  of  the 
carrier,  varying  the  general .  rule 
that  under  the  circumstances  a  car- 
rier was  liable  only  as  a  warehouse- 
man. There  was  evidence  that  the 
company  had  been  In  the  habit  of 
notifying  a  particular  customer  by 
postal  card  of  the  arrival  of  his 
goods,  and  of  informing  him  that 
storage  or  demurrage  would  be 
charged  thereon  unless  they  were 
called  for  within  the  time  specified, 
and  that  they  had  also  given  mes- 
sages by  telephone  and  otherwise 
to  other  customers,  in  some  of  which 
messages  it  was  stated  that,  unless 
the  goods  were  removed  as  re- 
quested, they  would  be  held  or 
stored  at  the  owner's  risk.  It  was 
held  that  the  evidence  was  insuffi- 
cient to  show  a  custom  varying  the 
general  rule  of  liability.  Georgia, 
etc..  R.  Co,  v.  Pound,  111  Ga.  S.  36 
SE  312.  (2)  The  testimony  of  three 
merchants  in  a  city  that  it  had  been 
customary  for  a  carrier  to  give  no- 
tice to  them  of  the  arrival  of  per- 
ishable goods  shipped  to  them  and 
the  testimony  or  two  former  em- 
ployees of  the  carrier's  freight  de- 
partment that,  when  working  for 
the  carrier,  they  usually  had  notified 
consignees  of  the  arrival  of  perish- 
able freight  as  soon  as  It  was 
checked  up,  does  not  establish  a 
custom  of  the  carrier  to  notify  con- 
signees of  the  arrival  of  freight  and 
does  not  Impose  on  It,  as  a  part  of 
the  contract  of  carriage,  the  duty 
to  give  notice  of  arrival,  and  It  Is 
not  liable  for  failure  so  to  do.  Sea- 
board Air-Line  R.  Co.  v.  Salios,  14 
Ga.  A.  711.  82  SB  59. 

57.  Ark.— Turner  v.  Huff,  46  Ark. 
222.  65  AmR  680. 

Mass. — Sullivan  v.  Thompson,  99 
Mass.  259:  Conway  Bank  v.  American 
Express  Co.,  8  Allen  612. 

N.  T. — Gibson  v.  Culver,  17  "Wend. 
305,  31  AmD  297. 

Tenn. — Pennsylvania  R.  Co.  v. 
Naive,  112  Tenn.  239,  79  SW  124,  64 
LRA   443. 

Vt. — Farmers',  etc..  Bank  v.  Cham- 
plain  Transp.  Co..  18  Vt.  131. 

But  see  Gulf,  etc.,  R  Co.  v.  Fuqua, 
84  Miss.  490,  86  S  449  (holding  that 
liability  of  a  carrier  does  not  ter- 
minate until  notice  of  the  arrival 
of  the  goods  at  their  destination  has 
been  given  the  consignee,  Irrespective 
of  any  custom  on  the  part  of  the 
railroad  not  to  give  such  notice). 

[a]  Holidays. — Where  It  is  a  gen- 
eral and  uniform  custom  at  a  place 
to  which  freight  is  consigned  not  to 
give  notice  of  arrival  or  make  deliv- 
ery on  the  Fourth  of  July,  negn- 
fence  cannot  be  predicated  on  the 
allure  of  a  carrier  to  give  notice  or 
make  delivery  on  that  day.  Pennsyl- 
vania R.  Co.  v.  Naive,  112  Tenn.  239, 
79   SW  124.   64  LRA  448.  • 


[b]  A  usage  M  to  posting  the  ar- 
rival of  goods  on  a  bulletin  board  as 
a  substitute  for  any  other  form  of 
notice  may  be  binding.  Constable  v. 
National  SS.  Co..  154  U.  S.  61.  14  SCt 
1062,  38  L.  ed.  90S;  Briant  v.  Louis- 
ville, etc.,  R.  Co.,  9  KyL  47. 

68.  Baltimore,  etc.,  R.  Co.  v. 
Green,  26  Md.  72;  Conway  Bank  v. 
American  Express  Co.,  8  Allen 
(Mass.)  512;  J.  Russell  Mfg.  Co.  v. 
New  Haven  Steamboat  Co.,  62  N.  T. 
657:  Burdett  v.  Canadian  Pac.  R.  Co., 
10  Man.  5. 

69.  Conway  Bank  v.  American  Ex- 
press Co.,  8  Allen  (Mass.)  512.  515. 

60.  The  Mary  Washington,  16  F. 
Cas.  No.  9,229,  1  Abb.  1,  Chase  125. 
Howe  v.  Lexington,  12  F.  Cas.  No. 
6,767a. 

61.  Pennsylvania  R.  Co.  v.  Naive, 
112  Tenn.  289,  79  SW  124,  64  LRA 
443. 

63.  Ala. — Southern  Express  Co.  v. 
Holland.  109  Ala.  362,  19  S  66. 

Dak. — Mulligan  v.  Northern  Pac.  R. 
Co.,  4  Dak.  315,  29  NW  669. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
A.  R  Harper  Piano  Co.,  63  Fla.  264, 
267,  58  S  491  [clt  Cyc]. 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
Campbell,   12  Ind.  66. 

Ky. — Jeftersonvllle  R.  Co.  v.  Cleve- 
land, 2  Bush  468;  Harris  v.  Louis- 
ville, etc.,  R.  Co.,  9  KyL  392. 

Md. — United  Fruit  Co.  v.  New 
York,  etc.,  Transp.  Co.,  104  Md.  667. 
577,  66  A  416,  8  LRANS  240  and  note, 
10  AnnCas  437  and  note  (clt  Cyc]. 

Mich. — Stapleton  v.  Grand  Trunk 
R.  Co.,   133   Mich.   187,   94  NW  739. 

Miss. — Yazoo,  etc.,  R.  Co.  v. 
Hughes,  94  Miss.  242,  47  S  662,  22 
LRANS   975. 

Mo. — Kingman  St  Louis  Impl.  Co. 
v.  Southern  R.  Co..  133  Mo.  A.  317, 
112  SW  721;  Hartroann  v.  Louisville, 
etc.,  R.  Co.,  39  Mo.  A.  88. 

N.  Y. — Fenner  v.  Buffalo,  etc.,  R. 
Co.,  44  N.  Y.  605,  4  AmR  709;  Oder- 
kirk  v.  Fargo,  68  Hun  847.  Ill  NYS 
871;  King  v.  New  Brunswick,  etc., 
Steamboat  Co.,  86  Misc.  655,  73  NYs 
999 

N.  C— Chalk  v.  Charlotte,  etc.,  R. 
Co.,   85  N.  C.  423. 

Pa. — National  Line  SS.  Co.  v. 
Smart,  107  Pa.  492. 

Vt, — Blumenthal  v.  Bralnerd,  88 
Vt.  402,  91  AmD  349. 

Va.— Norfolk,  etc.,  R.  Co.  v. 
Stuart's  Draft  Milling  Co„  109  Va. 
184,  189,  63  SE  415   [quot  Cyc]. 

W.  Va. — Hurley  v.  Norfolk,  etc.,  R. 
Co..  68  W.  Va.  471,  69  SE  904. 

Eng. — Matter  of  Webb.  8  Taunt. 
443,  4  ECL  222,  129  Reprint  466; 
Rowe  v.  Pickford,  8  Taunt.  83,  4  ECL 
61.  129  Reprint  313;  Garside  v. 
Trent,  etc..  Nav.  Co..  4  T.  R.  681,  100 
Reprint  1187. 

Ont. — Mayer  v.  Grand  Trunk  R. 
Co..  31  U.  C.  C.  P.  248. 

N.  W.  Terr. — Walters  v.  Canadian 
Pac.  R.  Co..  1  Terr.  L.  88. 

[a]     "The  reason  for  this  la  obvi- 
ous.— The  carrier  is  entitled  to  com- 
plete its  contract  and  to  release  it- 
self from  its  liability  as  Insurer  of 
I  the    goods,    by    promptly    delivering 


them  upon  their  arrival.  If,  being 
ready  and  offering  to  make  the  de- 
livery, Mt  Is  Induced  by  the  con- 
signee not  to  perform  that  part  of 
its  duty  and  not  to  perform  It  merely 
for  the  purpose  of  serving  the  con- 
venience of  the  consignee,  the  lat- 
ter cannot  be  permitted,  should  the 
goods  perish  after  they  would  have 
been  delivered  but  for  the  request 
that  they  should  not  be  delivered,  to 
contend  that  their  nondelivery,  oc- 
casioned by  their  destruction  in  the 
interim,  was  a  breach  of  the  carrier's 
original  duty  to  deliver.  Thp  con- 
signee's request  that  the  carrier 
should  hold  the  goods  beyond  the 
time  at  which  the  carrier  was  ready 
and  had  offered  to  deliver  them,  can- 
not. If  the  carrier  complies  with  that 
request,  prolong  the  carrier's  liabil- 
ity as  Insurer;  because  such  a  re- 
quest is  in  effect  a  request  that  the 
carrier  store  the  goods  in  the  mean- 
time." United  Fruit  Co.  v.  New 
York,  etc.,  Transp.  Co..  104  Md.  567, 
678,  65  A  415,  8  LRANS  240.  10  Ann 
Cas  437. 

[b]  Applications  of  the  lule.  (1) 
Where,  after  a  carrier  has  trans- 
ported goods  to  the  place  of  deliv- 
ery, the  consignee  pays  the  freight, 
receipts  for  the  goods,  and  contracts 
for  reshlpment  with  another  carrier, 
and  leaves  them  In  the  warehouse  of 
the  first  carrier  to  await  reshlpment, 
the  liabilities  of  the  first  carrier  are 
changed  to  those  of  warehouseman. 
Hurley  v.  Norfolk,  etc.,  R.  Co..  68  W. 
Va.  471.  69  SB  904.  (2)  When  the 
carrier  Is  ready  to  deliver  goods, 
but  on  account  of  the  lateness  of 
the -hour  they  are  left  In  the  depot 
over  night  at  the  consignee's  request, 
although  probably  for  the  conven- 
ience of  both  parties,  the  carrier  re- 
mains liable  thereafter  as  ware- 
houseman only,  without  regard  to 
the  length  of  time  that  has  elapsed 
since  the  arrival  of  the  goods. 
Fenner  v.  Buffalo,  etc,  R.  Co..  44  N. 
Y.  505,  4  AmR  709  [rev  46  Barb. 
103];  Blumenthal  v.  Bralnerd,  38  Vt. 
402,  91  AmD  349.  (3)  Where,  after 
delivery  of  cars  of  freight  to  a  con- 
signee, the  carrier  agreed  to  take 
them  to  higher  ground  to  protect  ' 
them  from  flood,  without  any  charge 
for  switching  or  otherwise,  except 
the  actual  expense  of  handling  the 
cars  to  keep  them  out  of  the  water, 
the  carrier  took  the  cars  as  a  bailee, 
and  not  as  a  carrier.  Kinsman  St 
Louis  Impl.  Co.  v.  Southern  R.  Co., 
133  Mo.  A.  817.  112  SW  721.  (4) 
Where  the  consignee  who  holds  the 
bill  of  lading  does  not  refuse  to  take 
the  goods,  but  directs  the  carrier  to 
hold  them  at  destination  pending 
negotiations  between  the  consignee 
and  the  consignor  as  to  the  goods, 
and  this  holding  is  In  effect  acqui- 
esced In  by  the  consignor,  if  the 
goods  are  lost  while  being  so  held, 
the  liability  of  the  railroad  com- 
pany Is  that  of  a  warehouseman, 
and  not  of  a  common  carrier.  Sea- 
board Air  Line  R.  Co.  v.  A.  R  Har- 
per Piano  Co..  62  Fla.  264,  267,  68  S 
491    [clt  Cyc]. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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some  responsible  third  person,  the  carrier  having 
do  warehouse  at  the  place  of  destination.88 

[i  344]  4.  Failure  or  Refusal  of  Carrier  to  De- 
liver Goods  When  Called  For.  The  carrier's  liability 
as  insurer  is  extended  beyond  what  would  be  a 
reasonable  time,  under  ordinary  circumstances,  for 
the  consignee  to  remove  the  goods  by  its  wrongful 
refusal  to  deliver  the  goods  when  called  for.64  So 
where  delivery  is  prevented  by  the  carrier's  failure 
to  have  the  goods  in  a  position  from  which  the 
consignee  may  conveniently  remove  them"  or 
where,  by  any  similar  conduct  on  the  part  of  the 
.carrier,  the  consignee  is  prevented  without  fault 
of  his  own  from  removing  and  earing  for  the 
goods,  the  carrier  is  liable.*"  If  the  consignee  calls 
for  his  goods  which  have  arrived  and  are  stored 
in  the  depot,  but  is  informed  by  the  carrier's 
agent,  through  mistake,  that  they  have  not  arrived, 
and  the  goods  are  destroyed,  the  carrier  will  beN 
liable  therefor.*7  Some  of  these  decisions  proceed 
on  the  theory  that  the  carrier's  liability  at  the 
time  of  the  destruction  of  the  goods  is  that  of  an 
insurer,  while  others  hold  that  the  negligence  of 
the  carrier  in  wrongfully  detaining  the  goods  is 


the  proximate  cause  of  the  loss.  However,  this 
diversity  of  views  is  of  no  practical  importance 
since  the  same  net  result  is  obtained  under  either 
view. 

[I  345]  6.  Liability  of  Carrier  after  Expiration 
of  Reasonable  Time  ThatvOf  Warehouseman.88  Be- 
cause of  the  exceptional  and  arbitrary  character  of 
the  insurance  feature  of  the  contract  of  carriage, 
it  necessarily  follows  that  the  consignee  is  bound 
to  observe  diligence  in  removing  the  goods."  The 
duty  of  the  consignee  to  receive  the  goods,  it  is 
said,  is  as  imperative  as  is  the  duty  of  the  carrier 
to  deliver.  The  stringent  liability  of  the  carrier 
cannot  be  continued  at  the  option  or  to  suit  the 
convenience  of  the  consignee.70  The  rule  is  well 
settled  in  jurisdictions  where  the  shipper  is  allowed 
a  reasonable  time  within  which  to  remove  the  goods 
before  the  carrier's  liability  as  insurer  terminates, 
whether  this  time  is  to  be  estimated  from  the  date 
of  the  arrival  of  the  goods  or  from  notice  of  their 
arrival,  that  the  liability  of  the  carrier,  as  such, 
ceases  after  the  expiration  of  sueh  time  and  be- 
comes that  of  warehouseman  only.71 


63.  Alabama,  etc.,  R.  Co.  v.  Kldd, 
15  Ala.  209.  And  see  Black  v.  Ash- 
ley. 80  Mich.  90,  44  NW  1120  (hold- 
ing- that  acquiescence  by  consignees, 
for  a  number  of  years,  In  the  deliv- 
ery of  freight  by  a  common  carrier 
to  independent  warehousemen  from 
whom  they  received  It,  as  also  no- 
tice of  Its  arrival,  and  to  whom  they 
gave  the  necessary  receipts,  will  re- 
lieve the  carrier  from  liability  for 
Its  safe-keeping-  on  its  delivery  to 
such   warehousemen). 

[a]  Although  the  warehouse  may 
be  under  the  management  of  a  pool 
la  which  different  railroads  are  con- 
cerned, it  does  not  on  that  account 
change  the  liability  as  between  the 
shipper  and  the  railroad,  when  the 
former  chooses  to  avail  himself  of 
whatever  warehouse  accommodations 
may  be  offered  by  the  latter.  Gib- 
bons v.  Yazoo,  etc  R.  Co.,  130  La. 
171,  58   S    606. 

84.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Oulre.  79  Ala.  896;  Catlett  v.  Charles- 
ton, etc.,  R.  Co.,  81  S.  C.  327,  62  SE  316. 

SB.  Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co.,  72  Iowa  536, 
24  NW  820.  2  AmSR  268  (where  it 
was  physically  possible  to  remove 
the  goods,  although  not  with  rea- 
sonable convenience,  and  the  carrier 
was  held  liable  for  loss  by  Are). 

86.  Derosla  v.  Winona,  etc  R. 
Co.,  18  Minn.  133;  Goodwin  v.  Balti- 
more, etc.,  R.  Co.,  58  Barb.  196  {rev 
on  other  grounds  50  N.  T.  1541. 

[a]  Illustration. — In  Campion  v. 
Canadian  Pac.  R.  Co..  ?8  Fed.  776,  11 
LRA  128,  plaintiff  contracted  with 
defendant  company  for  the  trans- 
portation of  her  goods  from  Chicago 
to  Seattle;  she  was  Informed  that 
her  goods  would  go  from  Chicago 
by  the  C  &  St.  P  Road  to  St.  Paul, 
thence  by  defendant's  line  to  Van- 
couver, thence  by  a  third  line  to 
Seattle.  She  sent  her  goods  to  the 
depot  of  the  first  line,  but  was  In- 
formed that  the  freight  must  be 
paid  before  they  could  be  carried; 
thereupon  she  made  an  arrangement 
with  defendant's  agent  and  with 
the  Initial  line  whereby  her  goods 
were  to  remain  in  Its  Chicago  depot 
for  a  week  or  more.  At  the  end  of 
the  time  she  called  for  them,  to 
have  them  shipped  over  a  cheaper 
route,  and  It  then  transpired  that 
they  had  been  shipped  on  the  first 
day.  but  that  she  had  not  been  noti- 
fied because  the  agents  had  lost  her 
address  which  she  had  given  them. 
The  goods  reached  Seattle  safely 
and  were  stored  In  a  warehouse 
where  they  were  destroyed  by  an 
accidental  fire  after  they  had  been 
there  six  days.  It  was  held  that 
defendant    company    was    liable,    It 


appearing  that  plaintiff  would  have 
had  her  goods  taken  oare  of  at  Seat- 
tle had  she  been  notified  that  they 
were  there  and  not  in  Chicago  where 
she  thought  they  were. 

67.  U.  S. — Central  Trust  Co.  v. 
East  Tennessee,  etc.,  R.  Co.,  70  Fed. 
7<4. 

Ala. — Louisville,  etc  R.  Co.  v. 
McGulre.    79    Ala.    896. 

Ga. — Richmond,  etc  R.  Co.  ▼. 
White,   88   Ga.  806.  15   SE  802. 

Ind. — Jeffersonville  R.  Co.  v.  Cot- 
ton, 29  Ind.   498,  95  AmD  656. 

Kan. — Union  Pac.  R.  Co.  v.  Moyer, 
40  Kan.  184,  19  P  839,  10  AmSR  183. 

Minn. — Derosla  v.  Winona,  etc.,  R. 
CoZ  18  Minn.  133. 

Nebr. — Burlington,  etc  R.  Co.  v. 
Arms,  16  Nebr.  89,  17  NW  361. 

N.  T.— McKinney  v.  Jewett,  90  N. 
Y.  267;  Faulkner  v.  Hart,  82  N.  Y. 
413,  37  AraR  574. 

Tenn. — Blast  Tennessee,  etc.,  R. 
Co.  v.  Kelly,  91  Tenn.  708.  20  SW 
314:  Bast  Tennessee,  etc.,  R.  Co.  v. 
Kelly,  91  Tenn.  699,  20  SW  312,  30 
AmSR  902.  17  LRA  691;  Demlng  v. 
Merchants'  Cotton  Press,  etc  Co., 
90  Tenn.  306,  17  SW  89,  18  LRA  518. 

W.  Va. — Berry  v.  west  Virginia, 
etc.,  R!  Co.,  44  W.  Va.  538,  SO  SB  143, 
67  AmSR  781. 

Wis. — Meyer  v.  Chicago,  etc  R. 
Co..   24   Wis.   666,   1   AraR   207. 

68.  Special  contracts  limiting  lia- 
bility to  that  of  warehouseman  see 
supra  I  226. 

Special  contracts  exempting  car- 
rier from  liability  aa  warehouseman 
see  supra  I   227. 

60.  Glnnachio-Jones  Fruit  Co.  ▼. 
Missouri,  etc.,  R.  Co.,  168  Mo.  A.  598, 
134  SW  1028  (holding  that  a  con- 
signor of  fruit  to  his  order  1b  bound 
to  have  someone  at  destination  to 
receive  it);  Hedges  v.  Hudson  River 
R.  Co.,  49  N.  Y.  223;  North  Yakima 
Brewing,  etc  Co.  v.  Northern  Pac. 
R.  Co..  49  Wash.  376,  95  P  486,  16 
LRANS  935;  Hutchinson  v.  U.  S. 
Express  Co.,  63  W.  Va.  128,  69  SE 
949,  14  LRANS  393  and  note.  And 
see  Freeman  v.  Kansas  City  R.  Co., 
118  Mo.  A.  626,  93  SW  302  (holding 
that,  when  goods  are  shipped  to 
shipper's,  order,  with  Instructions  to 
notify  the  purchaser,  it  is  the  tat- 
ter's duty  to  be  on  hand  to  receive 
the  goods). 

70.  Tarbell  v.  Royal  Exch.  Ship- 
ping Co.,  110  N.  Y.  170,  17  NE  721,  6 
AmSR  350:  Redmond  v.  Liverpool, 
etc.,  Steamboat  Co.,  46  N.  Y.  578,  7 
AmR  390.     See  also  supra  !{  329-342. 

71.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Brewer,  183  Ala.  172,  62  S  698; 
Columbus,  etc  R.  Co.  v.  Ludden,  89 
Ala.  612,  7  S  471;  Louisville,  etc.,  R. 
Co.  v.  Oden,  80  Ala.  38;  Kennedy  v. 


Mobile,  etc.,  R.  Co.,  74  Ala.  430; 
Central  of  Georgia  R.  Co.  v,  Patter- 
son, 6  Ala.  A.  494,  60  S  465;  Greek- 
American  Produce  Co.  v.  Illinois 
Cent.  R.  Co.,  4  Ala.  A.  377,  58  S  994. 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.   Co.,   23  Cal.   268. 

Colo. — Denver,  etc.,  R.  Co.  v.  Pe- 
terson, 30  Colo.  77,  69  P  678,  97 
AmSR  76  and  note. 

Ga. — Seaboard  Alr-Llne  R.  Co.  v. 
Dixon,  140  Ga.  804,  79  SE  1118;  Al- 
mand  v.  Georgia  R.,  etc  Co.,  96  Ga. 
776,  22  SE  674:  Southwestern  R.  Co. 
v.  Felder,  46  Ga.  433;  Rome  R.  Co. 
v.  Sullivan,  14  Ga.  277;'  Seaboard 
Alr-Llne  R.  Co.  v.  Shackelford,  5  Ga, 
A.   395,  63  SE  262. 

111. — Merchants'  Dispatch  Transp. 
Co.  v.  Hallock,  64  111.  284:  Porter  v. 
Chicago,  etc.,  R.  Co.,  20  111.  407,  71 
AmD  286;  Illinois  Cent.  R.  Co.  v. 
Alexander,  20  111.  23;  Jackson  v. 
New  York  Cent.,  etc.,  R.  Co..  167  111. 
A.  461;  Schumacher  v.  Chicago,  etc 
R.  Co..  108  111.  A.  520  [affl07  111. 
199,   69   NE   825]. 

Iowa. — Mohr  v.  Chicago,  etc.,  R. 
Co..  40  Iowa  579. 

Kan. — Leavenworth,  etc.,  R.  Co.  v. 
Marls.   16  Kan.   333. 

Ky. — Louisville,  etc  R.  Co.  v. 
Stiles,  133  Ky.  786,  119  SW  786,  134 
AmSR  491;  Jeffersonville  R.  Co.  v. 
Cleveland,  2  Bush  468;  Louisville, 
etc,  R.  Co.  v.  Jones,  10  KyL  494: 
Brlant  v.  Louisville,  etc  R.  Co.,  9 
KyL  47:  Adams  Express  Co.  v.  Tin- 
gle, 7  KyL  441. 

La. — Gibbons  v.  Yasoo,  etc  R.  Co., 
130  La.  671,  68  S  506;  Segura  v. 
Reed,   8   La.   Ann.   695. 

Md.— United  Fruit  Co.  v.  New 
York,  etc.  Transp.  Co.,  104  Md.  667. 
65  A  415,  8  LRANS  240  and  note,  10 
AnnCas   437. 

Mass. — Rica  v.  Hart,  118  Mass. 
201.  19  AmR  433;  Stowe  v.  New 
York,  etc  R.  Co.,  113  Mass.  521: 
Sessions  v.  Western  R.'  Corp.,  16 
Gray  132. 

Minn. — Ruatad  v.  Great  Northern 
R.  Co.,  122  Minn.  453,  142  NW  727: 
Naas  v.  Chicago,  etc.,  R.  Co.,  96 
Minn.  84,  104  NW  717;  Kirk  v.  Chi- 
cago, etc.,  R.  Co.,  59  Minn.  161,  60 
NW  1084,  50  AmSR  397;  Derosla  v. 
Winona,  etc.,  R.  Co.,  18  Minn.  138.    • 

Mo. — Holtaclaw  v.  Duff,  27  Mo. 
392;  Hardin  Grain  Co.  v.  Chicago,' 
etc,  R.  Co.,  134  Mo.  A.  681,  114  SW 
1117;  Freeman  v.  Kansas  City  R. 
Co.,  118  Mo.  A.  626,  93  8W  302;  Herf. 
etc.  Chemical  Co.  v.  Lackawanna 
Line,  70  Mo.  A.  274;  Bell  v.  St. 
Louts  etc  R.  Co.,  6  Mo.  A.  863. 

N.  H. — Welch  v.  Concord  R.  Co., 
68  N.  H.  206,  44  A  304;  Moses  v. 
Boston,  etc  R.  Co.,  82  N.  H.  623,  64 
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[§§  346-348 


[$  346]  6.  Nature  and  Extent  of  Carrier's  Lia- 
bility as  Custodian  or  Warehouseman — a.  Introduc- 
tory Statement.72  The  transportation  of  goods  and 
the  storage  of  goods  are  contracts  of  a  different 
character;  and  though  one  person  or  company  may 
render  both  services,  yet  the  two  vcon tracts  are  not 
to  be  confounded  or  blended,  because  the  legal  lia- 
bilities attending  the  two  are  different."  A  per- 
son may,  in  the  character  of  carrier,  be  liable  for 
a  loss  from  which  in  the  character  of  warehouse- 
man he  would  be  exempted,7*  since  the  common 
law  imposes  no  duty  on  a  common  carrier  to  ren- 
der services  as  warehouseman,  other  than  such  as 
are  necessarily  incidental  to  the  transportation  of 
the  property."  As  heretofore  shown,  the  liability 
of  a  carrier  as  such,  with  some  few  exceptions,  is 
practically  that  of  an  insurer,78  while  the  duty  of 
the  carrier  as  warehouseman  is  not  that  of  an 
insurer,77  but  merely  to  exercise  ordinary  care.78 

[$  347]  b.  Gratuitous  Bailee;  Slight  Care.  The 
goods  may  no  doubt  be  so  left  in  the  hands  of  .the 
carrier  after  reaching  their  destination  and  the 
consignee  or  owner  has  had  opportunity  to  take 
them,  as  that  the  further  duty  of  the  carrier  with 
reference  thereto  is  only  that  of  an  accommodation 

N.  J. — Morris,  etc.,  R.  Co.  v.  Ayres, 
29   N.  J.  L.   393,  80  AmD  215. 

N.  Y. — Draper  v.  Delaware,  etc., 
Canal  Co.,  118  N.  Y.  118.  23  NE  181; 
Tarbell  v.  K*>yal  Exch.  Shipping-  Co.. 
110  N.  Y.  170,  17  NE  721,  6  AmSR 
350;  Gle'adell  v.  Thomson,  56  N.  Y. 
194;  Pelton  v.  Rensselaer,  etc.,  R. 
Co..  54  N.  Y.  214.  13  AmR  568;  J. 
Russell  Mfg.  Co.  v.  New  Haven 
Steamboat  Co.,  50  N.  Y.  121,  52  N.  Y. 
667;  Weed  v.  Barney,  45  N.  Y.  344,  6 
AmR  96;  Wlen  v.  New  York  Cent.. 
etc..  R.  Co.,  166  App.  Pi  v.  766.  152 
NYS  154;  'Becker  v.  Pennsylvania  R. 
Co.,  109  App.  Div.  230,  96  NYS  1; 
Grieve   v.    New    York    Cent.,    etc.,    R. 


or  gratuitous  bailee  or  custodian,  with  no  right  on 
the  part  of  the  carrier  to  colleet  charges  for  keep- 
ing, and  po  duty  to  exercise  more  than  slight  care, 
and  in  such  case  the  carrier  will  be  liable,  it  is 
said,  only  for  gross  negligence.79  There  are  de- 
cisions, however,  which  hold  that  the  carrier  can- 
not claim  that  it  was  merely  a  gratuitous  bailee 
before  giving  notice  that  it  will  not  insist  on  the 
payment  of  storage  charges  and  will  not  longer 
retain  possession  of  the  property  as  a  warehouse- 
man.80 

[J  348]  c.  Bailee  for  Hire;  Ordinary  Care.  Ordi- 
narily, however,  even  after  the  strict  responsibility 
of  carrier  ceases,  it  continues  to  be  a  warehouse-* 
man  of  the  goods  until  they  are  taken  by  the  con- 
signee or  owner,  and  for  compensation,  either  in- 
cluded in  the  original  charge  for  carriage  or 
collectable  as  an  additional  charge  against  the  con- 
signee or  owner.81  And  this  is  so,  although  the 
goods  may  not  have  been  unloaded  and  deposited 
in  a  building  used  for  storing  freight  technically 
termed  a  warehouse.82  Therefore,  in  accordance 
with  the  general  principles  relating  to  warehouse- 
men,83 the  carrier  as  warehouseman  is  bound  to  use 
ordinary  care  in  the  keeping  of  the  goods,  and  will 


Co.,  25  App.  Dlv.  518,  49  NYS  949; 
King  v.  New  Brunswick,  etc.,  Steam- 
boat Co.,  36  Misc.  655.  73  NYS  999. 

N.  C. — Citizens,  etc..  Bank  v. 
Southern  R.  Co..  153  N.  C.  346,  69 
SE  261;  Poythress  v.  Durham,  etc., 
R.  Co.,  148  N.  C.  891.  62  SE  515,  18 
LRANS  427;  Chalk  v.  Charlotte,  etc., 
R.  Co.,  85  N.  C.  423. 

Oh. — Roberts  v.  Union  Line  Ex- 
press Co.,  2  Oh.  Dec.  (Reprint)  577,  4 
WestLMonth  99;  Hlrsch  v.  Steam- 
boat Quaker  City,  2  Dlsn.  144. 

Or. — McGregor  v.  Oregon  R.,  etc., 
Co.,  50  Or.  527,  93  P  466,  14  LRANS 
668. 

Pa. — Moyer  v.  Pennsylvania  R. 
Co.,   31   Pa.   Super.   559. 

S.  C. — Knight  v.  Southern  R.  Co., 
85  S.  C.  78,  67  SE  16;  Murphy  v. 
Southern  R.  Co.,  77  S.  C.  76.  57  SE 
664;  Flelschman  v.  Southern  R.  Co.,  76 
S.  C.  237,  66  SE  974,  9  LRANS  619; 
Brunson  v.  Atlantic  Coast  Line  R. 
Co..  76  S.  C.  9,  66  SE  538,  9  LRANS 
677;  Brlstow  v.  Atlantic  Coast  Line 
R.  Co.,  72  S.  C.   43,   51   SE  529. 

Tenn. — Butler  v.  East  Tennessee, 
etc.,  R.  Co.,  8  Lea  32. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Burrus  Mill,  etc.i  Co.,  (Civ. 
A.)    168   SW  1028. 

Vt.- — Blumenthal  v.  Bralnerd,  88 
Vt.  402,  91  AmD  849. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Stu- 
art's Draft  Milling  Co.,  109  Va.  184, 
189.  63  SE  416  tquot  Cyc]. 

W.  Va. — Berry  v.  West  Virginia, 
etc.,  R.  Co..  44  W.  Va.  538,  30  SE 
143.   67   AmSR  781. 

Wis. — Parker  v.  Milwaukee,  etc., 
R.  Co.,  30  Wis.   689. 

Eng. — Chapman  v.  Great  Western 
R.  Co..  25  Q.  B.  D.  278. 

Can. — Grand  Trunk  R.  Co.  v.  Mc- 
Millan, 16  Can.  S.  C.  543. 

Ont. — Richardson  v.  Canadian  Pac. 
R.  Co.,  19  Ont.  369;  Mayer  v.  Grand 
Trunk  R.  Co.,  31  U.  C.  C.  P.  248. 

N.  W.  Terr. — Walters  v.  Canadian 
Pac.  R.  Co.,  1  Terr.  L.  88. 


"Once  the  consignee  Is  In  mora  by 
delaying  to  take  away  the  goods  be- 
yond a  reasonable  time,  the  obliga- 
tion of  the  carrier  becomes  that  of 
an  ordinary  bailee,  being  confined 
to  taking  care  of  the  goods  as  a 
warehouseman;  he  ceases  to  be 
liable  In  case  of  accident."  Chap- 
man v.  Great  Western  R.  Co.,  5  Q. 
B.  D.  278.  282. 

[a]  Partial  delivery  due  to  con- 
signee's default, — Where  goods  are 
received  and  unloaded  and  the 
freight  Is  paid  by  the  consignee  and 
only  part  of  the  shipment  is  actu- 
ally delivered  on  account  of  the  fact 
that  the  consignee  did  not  have 
drayage  facilities  sufficient  to  re- 
move all.  the  carrier's  liability  as  a 
warehouseman  extends  to  the  part 
left  with  it,  unless  at  the  time  of 
the  partial  delivery  the  consignee  is 
notified  that  it  will  not  insist  on 
storage  charges  and  will  no  longer 
hold  possession  of  the  property  as 
a  warehouseman.  Farmers'  Mer- 
cantile Co.  v.  Northern  Pac.  R.  Co., 
27  N.  D.   302,  146  NW  550. 

[b]  Holding'  oars  subject  to  de- 
murrage.—A  railroad  company  is  in 
the  position  of  a  warehouseman  in 
respect  to  a  carload  lot  in  bond  held 
on  a  siding  after  arrival  at  destina- 
tion, where  the  holding  of  the  car 
Is  subject  to  demurrage  charges 
until  the  consignee  shall  remove  the 
contents.  Great  West  Supply  Co.  v. 
Grand  Trunk  Pac.  R.  Co.,  8  Alta. 
478,  23  DomLR  780,  8  WestWkly 
720,  31   WestLR  259. 

73.  Carrier's  liability  aa  ware- 
houseman In  ease  of  wrongful  de- 
livery see   Infra   (   882. 

73.  New  Orleans  Export  Co.  v. 
Texas,  etc.,  R.  Co.,  3  La.  A.  (Or- 
leans) 481;  Thomas  v.  Boston,  etc., 
R.  Corp.,  10  Mete.  (Mass.)  472,  43 
AmD   444. 

74.  New  Orleans  Export  Co.  v. 
Texas,  etc.,  R.  Co.,  3  La.  A.  (Or- 
leans)  481. 

75. "  St.  Louis,  etc..  R.  Co.  v.  State, 
26  Okl.  62,  107  P  929,  30  LRANS 
137. 

76.  See  supra  f  129  et  seq. 

77.  Hemphill  v.  Southern  R.  Co., 
170   N.   C.    454.    87   SE  836. 

78.  See  Infra  I  348. 

79.  Ga. — Kenney  v.  Atlantic,  etc., 
R.  Co.,   122  Ga.  366.  50  SE  132. 

Mich. — Michigan  Southern,  etc.,  R. 
Co.  v.  Shurti,  7  Mich.  515. 

Mo. — Hapgood  Plow  Co.  v.  Wabash 
R.  Co..  61   Mo.  A.   372. 

N.  H. — Brown  v.  Grand  Trunk  R. 
Co..   54   N.   H.   535. 

N.  C. — Basnight  v.  Atlantic  etc.. 
R.  Co.,  Ill  N.  C.  692,  16  SE  323;  Mc- 


Combs  v.  North  Carolina  R.  Co.,  (7 
N.  C.  193. 

R.  I. — Vaughan  v.  New  York,  etc.. 
R.  Co.,  27  R.  I.  235.  61  A  696. 

Tex. — Texas  Cent.  R.  Co.  v.  Flan- 
ary.   (Civ.  A.)   60  SW  726 

Wis. — Dimmlck  v.  Milwaukee,  etc., 
R.  Co.,  18  Wis.  471.  And  see  Tre- 
leven  v.  Northern  Pac.  R.  Co.,  89 
Wis.   598,   62   NW  536. 

[a]  Applications  of  the  rule.— (1) 
Where  the  agent  of  a  consignee  after 
receipting  for  the  goods  removes 
most  of  them  from  a  car,  but  leaves 
some  In  It  on  account  of  approach- 
ing night,  and  the  car  Is  broken 
open  after  having  been  locked  by 
the  agent  of  the  railroad  company 
and  the  goods  are  stolen,  the  rail- 
road company  Is  only  liable  for 
gross  negligence  as  a  gratuitous 
bailee.  C.  D.  Kenny  Co.  v.  Atlanta, 
etc.,  R.  Co.,  122  Ga.  365.  50  SE  131 
(2)  Where  the  consignee  of  mer- 
chandise has  accepted  a  delivery 
thereof,  and  sold  and  removed  some 
of  it,  the  fact  that  such  merchandise 
still  remains  in  the  carrier's  cars 
for  the  convenience  of  the  consignee 
does  not  Impose  any  liability  as 
warehouseman  on  the  carrier. 
Vaughn  v.  New  York,  etc.,  R  Co.. 
27  R.  I.  235,  61  A  695.  (3)  Where 
the  carrier  has  stipulated  by  notice 
communicated  to  the  consignee  that 
it  will  not  be  responsible  for  goods 
not  removed  within  a  reasonable 
time,  and  they  are  not  removed 
within  such  a  time,  it  is  only  liable 
as  gratuitous  bailee,  unless  a  charge 
Is  made  for  storage  during  such 
time.  Harris  v.  Great  Western  K. 
Co.,  1  Q.  B.  D.  516;  Van  Toll  v. 
South  Eastern  R.  Co.,  12  C.  B.  N.  S. 
75,   104  ECL  75.   142   Reprint  1071. 

80.  Saunders  v.  Southern  R.  Co.. 
90  S.  C.  79,  72  SE  637;  Brunson  v. 
Atlantic  Coast  Line  R.  Co.,  76  S.  C. 
9,   66   SE   538,   9   LRANS   577. 

81.  Hardman  v.  Montana  Union 
R.  Co..  83  Fed.  588,  27  CCA  407,  39 
LRA  300;  Hardle  v.  Vlcksburg.  etc. 
R.  Co.,  118  La.  255,  42  S  793  felt 
Cyc];  Brown  v.  Grand  Trunk  R.  Co.. 
54  N.  H.  635;  Saunders  v.  Southern 
R.  Co.,  90  S.  C.  79.  72  SE  637;  Brun- 
son v.  Atlantic  Coast  Line  R  Co.. 
76  S.  C.  9,  56  SE  538,  9  LRANS  577 
and  note;  Brlstow  v.  Atlantic  Coast 
Line  R.  Co..  72  S.  C.  43,  61  SE  B!9; 
Spears  v.  Spartanburg,  etc.,  R  Co.. 
11   S.  C.   158. 

83.  Brunson  v.  Atlantic  Coast 
Line  R.  Co..  76  S.  C.  9,  56  SE  538.  9 
LRANS    577. 

83.  See  Warehousemen  [40  Cyc 
429  et  seq]. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  liable  for  negligence  causing  injury  thereto.84 
This,  however,  is  the  extent  of  its  liability.85  A 
much  lighter  degree  of  responsibility  rests  on  the 
earner,  after  the  function  of  carriage  is  deemed  by 
the  law  to  have  been  completed,  and  its  relation  to 
the  property  and  the  owner  thereof  has  assumed 
the  character  of  that  of  mere  -  custodian.8*  The 
earner  is  then  liable  only  for  such  losses  or  in- 
juries as  are  shown  to  have  resulted  from  the  want 
of  ordinary  care  on  its  part — such  care  as  men  of 


reasonable,  prudence  ordinarily  exercise  for  the 
safety  of  their  own  goods  under  such  circum- 
stances.87 It  is  impracticable  to  differentiate  all 
the  various  cases  as  to  what  acts  or  omissions  on 
the  part  of  the  carrier  or  its  servant  or  agent  will 
constitute  negligence  in  the  preservation  or  care  of 
the  goods  in  its  hands  as  warehouseman,  for  this 
must  as  a  rule  depend  on  the  circumstances  of  each 
case.88 
Oare  required  of  express  companies  to  constitute 


84.  U.  S.— The  Titanla,  12*  Fed. 
976  [aff  131  Fed.  229,  66  CCA  215]; 
Judd  v.  New  York,  etc.,  SS.  Co..  117 
Fed.  206,  64  CCA  238  [aff  128  Fed.  7, 
62  CCA  516];  Hardman  v.  Montana 
Union  R.  Co..  83  Fed.  88.  27  CCA  407, 
39  LRA  800;  Liverpool,  etc..  Steam 
Co.  v.  Saltta.  22  Fed.  660:  The  Bobo- 
link, 3  F.  Cas.  No.  1,588,  6  Sawy. 
146;  White  v.  Colorado  Cent.  R.  Co., 
29  F.  Cas.  No.  17.543,  6  Dill.  428,  3 
McCrary  S59  Ydlsm  app  101  U.  S.  9H, 
it  Led.   860J. 

Ala. — Southern  R.  Co.  v.  Aldredge, 
142  Ala.  368.  38  S  805:  Mobile,  etc.. 
R.  Co.  v.  Prewltt,  46  Ala.  63,  7  AmR 

m. 

Del. — McHenry  v.  Philadelphia, 
etc..  R.  Co..  4  Del.  448. 

111. — Chicago,  etc.,  R.  Co>  v.  Scott, 
42  111.  132:  American  Express  Co.  v. 
Baldwin.  26  IH.  504.  79  AraD  389; 
Joerg  v.  Atchison,  etc.,  R.  Co.,  162 
111.  A.  229. 

Ind. — Merchants'  Despatch,  etc., 
Co.  T.  Merriam.  Ill  Ind.  6,  11  NE 
954:  Cincinnati,  etc.,  It.  Co.  v.  Mc- 
Cool.  26  Ind.  140. 

Iowa. — Leland  v.  Chicago,  etc.,  R. 
Co..  28  NW  390. 

Ky. — Adams  Express  Co.  v.  Tin- 
gle. 10   KyL  358. 

Md. — Merchants,"  etc.,  Transp.  Co. 
v.  Story,  50  Md.  4,  S3  AmR  293;  Bal- 
timore, etc.,  R.  Co.  v.  Schumacher, 
29   Md.    168,   96  AmD  510. 

Mass. — Lane  v.  Boston,  etc,  R. 
Co..  112   Mass.  455. 

Mich. — Burroughs  v.  Grand  Trunk 
R.  Co.,  67  Mich.   351,   34   NW  875. 

Mo. — E.  O.  Stanard  Milling  Co.  v. 
White  Line  Cent.  Transit  Co..  122 
Ho.  258,  26  SW  704;  HolUcUvw  v. 
Duff,  27  Mo.  392. 

N.  J. — Bobblnk  v.  Erie  R.  Co.,  82 
N.  J.  L.  647.  82  A  877. 

N.  T.-  -Grieve  v.  New  York  Cent., 
etc.,  R.  Co.,  25  App.  Div.  618,  49 
NTS  949. 

8.  C. — Saunders  V.  Southern  R. 
Co..  90  S.   C.  79.   72  SE  637. 

Wis. — Kronshage  v.  Chicago,  etc., 
R.  Co..  40  Wis.  587;  Pike  v.  Chicago, 
etc..  R.  Co.,  40  Wis.  583;  Whitney  v. 
Chicago,  etc..  R.  Co..  27  Wis.  327; 
Dlmmtck  v.  Milwaukee,  etc,  ft.  Co., 
18   Wis.   471.  „  „ 

Eng. — Hirsohel  v.  Great  Eastern 
R.  Co.,  96  L.  T.  Rep.  N.  S.  147. 

Alta. — Great  Western  Co.  v.  Grand 
Trunk  Pac.  R.  Co.,  8  Alta.  478,  23 
DomLR  780,  8  WestWkly  720,  31 
WestLR  269. 

Man. — Ferris  v.  Canadian  North- 
em  R.  Co..  15  Man.  134. 

Ont — Swale  v.  Canadian  Pac.  R. 
Co.,  29  Ont.  L.  634,  15  DomLR  816, 
16  CanRCas  863.  5  OntWN  402;  Mil- 
loy  v.  Grand  Trunk  R.  Co.,  21  Ont. 
A  404. 

[a]  Sh«  position  of  the  earrler 
after  the  transit  ends  la  that  of  an 
Involuntary  bailee  with  the  obliga- 
tion of  reasonable  care  as  well  as 
an  obligation  to  deliver  the  goods 
when  the  consignee  comes  for  them. 
It  is  not  liable  unless  there  is  gross 
negligence.  Swale  v.  Canadian  Pac. 
R.  Co.,  29  Ont.  L  634,  15  DomLR 
816,  16  CanRCas   363,   5  OntWN   402. 

88.  Fowler  v.  Gano.  6  Ky.  Op. 
319;  Holtzclaw  v.  Duff,  27  Mo.  392; 
Danclnger  v.  Chicago,  etc.,  R.  Co., 
(Mo.  A.)  182  SW  120;  Chicago,  etc.. 
R.  Co.  v.  Tiner.  (Okl.)  153  P  857; 
House  v.  Soder.36  Tex.  629:  Texas, 
etc.,  R.  Co.  v.  Robertson,  (Tex.  Civ. 
A.)  143  SW   708. 

88.  Hutchinson  v.  U.  S.  Express 
r0..  63  W.  Va.  128,  59  SE  949,  14 
LRANS  393  and  note. 


87.  U.  S. — Farmers'  L.  &  T.  Co. 
v.  Oregon  R.,  etc.,  Co.,  73  Fed.  1003; 
White  v.  Colorado  Cent.  R.  Co.,  29  F. 
Cas.  No.  17,543,  6  Dill.  428,  3  Mc- 
Crary 659. 

Ark. — St.  Louis,  etc.  R.  Co.  v. 
Dodd.  59  Ark.  317.  27  SW  227. 

Del. — Culbreth  v.  Philadelphia, 
etc,  R.  Co.,  8   Del.   392. 

Ga.— Klght  v.  Wrightsvtlle,  etc, 
R.  Co.,   127   Ga.   204.  66   SE  363. 

111.— Illinois  Cent.  R.  Co.  v.  Car- 
ter, 165  111.  670,  46  NE  374.  36  LRA 
527:  Chicago,  etc.  R.  Co.  v.  Scott, 
42  111.  132;  St.  Louis,  etc.,  R.  Co.  v. 
Montgomery,  39  111.  336;  American 
Express  Co.  v.  Baldwin,  26  111.  504, 
79  AmD  389;  St.  John  v.  Illinois 
Cent.  R.  Co.,  168  111.  A.  599. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  582;  Ameri- 
can Express  Co.  v.  Hockett,  30  Ind. 
250,  95  AmD  691;  Chicago,  etc.,  R. 
Co.  v.   Stouffer,   (A.)   Ill   NE  809. 

Iowa. — Adlx  v.  Chicago,  etc.,  R. 
Co.,  150  Iowa  379,  130  NW  162;  Le- 
land ▼.  Chicago,  etc.,  R.  Co.,  23  NW 
390;  Mote  v.  Chicago,  etc.,  R.  Co.,  27 
lowa   22,   1   AmR   212. 

Kan. — Leavenworth,  etc.,  R.  Co.  v. 
Maris,  16  Kan.  333. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  590. 

Mass. — Parker  v.  Lombard,  100 
Mass.  406;  Aldrich  v.  Boston,  etc., 
R.  Co.,  100  Mass.  31.  1  AmR  76,  97 
AmD  74;  Thomas  v.  Boston,  etc,  R. 
Corp.,  10  Mete.  472,  43  AmD  444. 

Minn. — Armstrong  v.  Chicago,  etc., 
R.  Co.,  45  Minn.  85,  47  NW  459. 

Miss. — Yazoo,  etc,  .R.  Co.  v.  Blum, 
102   Miss.   303,  59   S   92. 

N.  H. — Welch  v.  Concord  R.  Co., 
68   N.  H.  206,  44  A  304. 

N.  J. — Morris,  etc..  R.  Co.  v.  Ayres, 
29  N.  J.  L  393,  80  AmD  215. 

N.  Y. — Grieve  v.  New  York  Cent., 
etc,  R.  Co.,  25  App.  Div.  518.  49  NYS 
949;  Laporte  v.  Wells,  23  App.  Div. 
267,  48  NYS  292;  Grossman  v.  Fargo, 
6  Hun  310;  Landsberg  v.  Dinsmore, 
4  Daly  490;  Mott  v.  Long  Island  R. 
Co.,    123   NYS   49. 

N.  C. — Berry  v.  Southern  R.  Co., 
122  N.  C.   1002,  30  SE  14. 

Okl. — Kansas  City,  etc,  R.  Co.  v. 
Cox.  25  Okl.  774,  108  P  380,  32  LRA 
NS  313. 

Pa. — National  Line  8S.  Co.  v. 
Smart,  107  Pa.  492;  McCarty  v.  New 
York,  etc.,  R.  Co..  30  Pa.  247;  Penn- 
sylvania, etc..  Canal,  etc.,  Co.  v. 
Walt  man,  1  Walk.  139;  Moyer  v. 
Pennsylvania  R.  Co.,  31  Pa.  Super. 
559:  Allam  v.  Pennsylvania  R.  Co., 
3  Pa.  Super.  835  [rev  on  other 
grounds  183  Pa.  174,  38  A  709,  39 
LRA  6361. 

S.  C. — Knight  v.  Southern  R.  Co., 
86  S.  C.  78.  67  SE  16. 

Tex. — San  Antonio,  etc.  R.  Co.  v. 
Winn,   (Civ.  A.)   132   SW  972. 

W.  Va. — Hurley  v.  Norfolk,  etc., 
R.  Co..  68  W.  Va.  471,  69  SE  904; 
Hutchinson  v.  U.  S.  Express  Co.,  63 
W.  Va.  128,  59  SE  949,  14  LRANS 
393;  Berry  v.  West  Virginia,  etc,  R. 
Co.,  44  W.  Va.  638.  30  SE  143,  67 
AmSR  781. 

Wis. — Marshall  v.  American  Ex- 
press Co.,  7  Wis.  1,  73  AmD  381. 

Eng.— Glblin  v.  McMullen,  L.  R. 
2  P.  C.  317,  5  Moore  P.  C.  N.  S.  484, 
16  Reprint  678,  3  ERC  613;  Searle 
v.  Laverick.  L.  R.   9  Q.  B.  122. 

Man. — Burdett  v.  Canadian  Pac.  R. 
Co..  10  Man.  5. 

Ont. — Brodie  v.  Northern  R.  Co., 
6  Ont.  180. 

N.  W.  Terr. — Walters  v.  Canadian 
Pac  R.  Co.,  1  Terr.  L.  88. 


-The    City    of    Lincoln, 


etc.,   R. 
etc.,  R. 


88.     U.    S.- 
26  Fed.  835. 

Ga. — Brunswick  Grocery  Co.  v. 
Brunswick,  etc.,  R.  Co.,  106  Ga.  270, 
32  SE  92.  71   AmSR  249. 

Ky. — Lewis   v.   Louisville, 
Co..  13  KyL  144. 

Me. — Knowles   v.   Atlantic, 
Co..  38  Me.  55,  61  AmD  234. 

Md. — Merchants',  etc.,  Transp.  Co. 
v.  Story,  60  Md.  4,  33  AmR  293. 

Mass. — Barron  v.  Eldredge,  100 
Mass.   456.   1   AmR   126. 

Mich. — Burroughs  v.  Grand  Trunk 
R.  Co.,  67  Mich.   351,  34  NW  876. 

N.  Y. — Grossman  v.  Fargo,  6  Hun 
310;  Byrne  v.  Fargo,  36  Misc.  543,  73 
NYS  943:  Aaronson  v.  Pennsylvania 
R.  Co.,  23  Misc.  666,  52  NYS  95. 

N.  C. — Young  v.  Wilmington,  etc, 
R.  Co.,  116  N.  C.  932,  21  SE  177; 
Neal  v.  Wilmington,  etc.,  R.  Co.,  63 
N.  C.  482. 

Pa. — Allam  v.  Pennsylvania  R.  Co., 
183  Pa.  174,  38  A  709,  39  LRA  535. 

Tex. — Ft.  Worth  Transfer  Co.  v. 
Isaacs,    (Civ.  A.)   40   SW  39. 

Vt. — Davis  v.  Central  Vermont  R. 
Co.  66  Vt.  290.  29  A  313.  44  AmSR 
852. 

Wis. — Whitney  v.  Chicago,  etc.,  R. 
Co.,  27  Wis.  327. 

[a]  Waoe  of  deposits— (1)  It  is 
part  of  the  carrier's  duty  to  provide 
a  place  where  the  goods  may  be 
kept  with  reasonable  safety  after 
they  have  been  unloaded  from  the 
cars.  Merchants'  Dispatch,  etc.,  Co. 
v.  Merriam,  111  Ind.  5,  11  NE  964; 
Sunderland  v.  Westcott,  40  HowPr 
(N.  Y.)  468.  (2)  If  the  building  in 
which  the  goods  are  stored  Is  not  a 
proper  place  for  the  storage  of  that 
class  of  goods,  the  carrier  is  guilty 
of  negligence  and  will  be  liable  for 
damages  resulting  therefrom.  Bur- 
roughs v.  Grand  Trunk  R.  Co..  67 
Mich.  351.  34  NW  875  (by  divided 
court).  (3)  Storing  known  perish- 
able articles  in  an  unfit  place  with-  , 
out  further  attention  or  thought  is 
not  such  reasonable  care  as  is  re- 
quired of  a  warehouseman.  Bacha- 
rach  v.  Lehigh  Valley  R.  Co..  143 
App.  Div.  117,  127  NYS  607.  (4)  In 
determining  what  is  reasonable  care 
after  the  goods  have  been  taken 
from  the  cars,  the  nature  of  the 
commodity,  Its  liability  to  injury 
from  exposure  to  rain,  the  kind  of 
weather  at  the  time  It  arrived,  the 
usual  mode  of  storing,  and  the  ordi- 
nary manner  of  protecting  such 
property  out  of  doors,  are  circum- 
stances to  be  considered.  Holtzclaw 
v.  Duff,  27  Mo.  392.  (6)  The  law 
does  not  require  the  deposit  to  be 
made  in  any  particular  place,  and  if 
the  place  of  deposit  is  reasonably 
safe  the  requirement  of  the  law  is 
fulfilled.  Hutchinson  v.  U.  S.  Ex- 
press Co..  13  W.  Va.  128,  59  SE  949. 
14  LRANS  393.  (6)  The  carrier  is 
not  bound  to  provide  a  place  that  is 
fireproof.  Adlx  v.  Chicago,  etc.,  R. 
Co.,  150  Iowa  379.  130  NW  162. 

[b]  Negligence  preventing  re- 
moval.— A  carrier's  responsibility  as 
a  warehouseman  having  attached,  it 
Is  still  liable  for  giving  incorrect 
information  misleading  the  con- 
signee so  as  to  prevent  removal  be- 
fore the  goods  are  lost,  although 
the  loss  is  not  Imputable  to  any 
other  or  different  negligence.  South- 
ern R.  Co.  v.  W.  T.  Adams  Mach. 
Co..  166  Ala.  436,  51  S  779.  See  also 
supra  |   344. 

[c]  Surrendering  the  goods  to  • 
person  other  than  the  consignee,  (l> 
or  to  some  person  authorized  by  hlro 
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ordinary  care  is  greater  than  that  required  of  ordi- 
nary railroad  carriers  on  account  of  the  greater 
value  of  the  goods  usually  sent  by  express,  and 
acts  or  omissions  which  may  not  be  negligent  in 
the  latter  case  may  be  negligent  in  the  former.80 
[i  349]  7.  Actions  against  Carrier  as  Warehouse- 
The  storage  of  the  goods  does  not  create  a 


to  receive  and  to  check  the  goods, 
will  render  the  carrier  liable.  Dia- 
mond Joe  Line  v.  Carter,  76  111.  A. 
470;  St.  Louis,  etc.,  R.  Co.  v.  Hall, 
etc..  Woodworking-  Mach.  Co.,  23 
Tex.  Civ.  A.  211,  56  SW  140.  (2) 
But  the  carrier  may  excuse  nonde- 
livery by  showing  that  the  loss  was 
not  dne  to  his  fault.  Hornthal  v. 
Roanoke,  etc..  Steamboat  Co.,  107  N. 
C.  76,  11  SB  1049. 

[d]  Tires. — (1)  The  carrier  as 
warehouseman  is  not  liable  for  loss 
or  injury  caused  by  flres  not  due  to 
Its  negligence.  Collins  v.  Alabama 
Great  Southern  R.  Co.,  104  Ala.  390, 
16  S  140;  Brunswick  Grocery  Co.  v. 
Brunswick,  etc.,  R.  Co.,  106  Ga.  270, 
32  SE  92,  71  AmSR  249  (where  negli- 
gently started  by  an  employee  who 
was  an  independent  contractor); 
Gibbons  v.  Yazoo,  etc.,  R.  Co.,  130 
La.  671,  68  S  505;  Aldrlch  v.  Boston, 
etc.,  R.  Co.,  100  Mass.  31,  1  AmR  76, 
97  AmR  74;  Stapleton  v.  Grand 
Trunk  R.  Co.,  133  Mich.  187,  94  NW 
739;  Fenner  v.  Buffalo,  etc.,  R.  Co., 
44  N.  Y.  505,  4  AmR  709;  Murphy  v. 
Southern  R.  Co.,  77  S.  C.  76,  57  SB 
664;  Chapman  v.  Great  Western  R. 
Co.,  5  Q.  B.  D.  278.  (2)  Nor  even  for 
loss  caused  by  a  fire  willfully 
started  by  an  employee.  Stewart  v. 
Gracy.  93  Tenn.  314,  27  SW  664.  (3) 
And  It  has  been  held  that  the  rule 
is  not  affected  by  a  statute  which 
provides  that  any  railroad  company 
operating  any  line  shall  be  liable  for 
all  damages  sustained  by  fire  orig- 
inating from  operating  its  road. 
Walker  v.  Bikleberry,  7  Okl.  599,  54 
P  353.  (4)  Nor  by  a  statute  which 
makes  railroad  companies  liable  for 
damage  to  property  from  fires  from 
their  engines.  Bassett  v.  Connecti- 
cut River  R.  Co.,  146  Mass.  129.  13 
NE  370,  1  AmSR  443;  Welch  v.  Con- 
cord R.  Co..  68  N.  H.  206.  44  A  304. 
(6)  The  fact  that  a  carrier  which 
placed  goods  received  for  shipment 
In  Its  warehouse  took  adequate  pre- 
cautions against  fire  on  its  own 
firemlses  does  not  exonerate  it  from 
lability  as  a  matter  of  law  for  the 
destruction  of  the  goods  from  a  fire 
originating  on  adjoining  premises 
which  it  did  not  own  nor  control,  al- 
though such  fire  was  so  violent  that 
It  was  Impossible  to  prevent  It  from 
spreading  to  its  own  building,  where 
It  had  full  knowledge  of  the  mani- 
fest danger  to  Its  own  premises  aris- 
ing from  the  specially  hazardous 
condition  of  those  adjoining,  and 
took  no  means  to  guard  against  It. 
Under  such  circumstances  it  may 
have  been  culpable  negligence,  and 
a  breach  of  duty  as  a  bailee  for  hire, 
to  place  the  goods  In  such  ware- 
house. Judd  v.  New  York,  etc.,  S8. 
Co.,  117  Fed.  206,  54  CCA  238  [aft 
128  Fed.  7.  62  CCA  615]. 

[el  Storing;  with  the  roods  ex- 
plosive or  Inflammable  material,  (1) 
thus  increasing  the  risk  to  them, 
will  render  the  carrier  liable  for 
their  destruction  through  that  cause. 
Hardman  v.  Montana  Union  R.  Co., 
83  Fed.  88,  27  CCA  407,  39  LRA  300; 
Farmers'  L.  &  T.  Co.  v.  Oregon  R.. 
etc..  Co.,  73  Fed.  1003;  White  v. 
Colorado  Cent.  R.  Co.,  29  F.  Cas.  No. 
17,543,  5  Dill.  428,  3  McCrary  669; 
Nichols  v.  Smith,  115  Mass.  332. 
(2)  However,  the  carrier  Is  not  lia- 
ble for  the  explosion  of  dangerous 
goods  of  whose  character  It  was  un- 
aware. Weed  v.  Barney,  45  N.  Y. 
344.  6  AmR  96.  And  see  White  v. 
Colorado  Cent.  R.  Co.,  supra. 

[f]     Duty  to  keep  a  watohraan, 
(1)  Ordinarily  it  is  not  the  duty  of 
a  carrier  to  keep  a  watchman  about 
the    premises   at    night.      Louisville, 


etc.,  R.  Co.  v.  Gidley,  119  Ala.  523. 
24  S  76B;  Merchants'  Dispatch 
Transp.  Co.  v.  Hoskins,  14  KyL  927; 
Lewis  v.  Louisville,  etc.,  R.  Co.,  13 
KyL  144;  Texas  Cent.  R.  Co.  v.  Flan- 
ary,  (Tex.  Civ.  A.)  50  SW  726; 
Kronshage  v.  Chicago,  etc.,  R.  Co., 
40  Wis.  587;  Pike  v.  Chicago,  etc., 
R.  Co.,  40  Wis.  583.  (2)  Where  a 
oar  containing  plaintiffs  merry-go- 
round  '  was  placed  on  a  sidetrack 
four  'miles  from  town,  near  an 
amusement  park,  and  while  standing 
there  the  car  and  the  contents  were 
destroyed  at  night  by  fire,  the  rail- 
road company  was  not  negligent  In 
failing  to  keep  a  watchman  at  the 
car  to  protect  Its  contents  from 
possible  danger  from  Are.  Adlx  v. 
Chicago,  etc.,  R.  Co.,  150  Iowa  879, 
130  NW  162.  (3)  Showing  that  a 
watchman  employed  by  the  carrier 
was  addicted  to  drink,  without 
showing  that  his  failing  had  any 
causal  connection  with  the  Are 
which  caused  the  loss  of  goods,  will 
not  authorize  a  recovery  from  the 
carrier  as  warehouseman.  Gibbons 
v.  Yazoo,  etc.,  R.  Co.,  130  La.  671, 
68  S  505.  (4)  In  respect  of  cotton 
left  on  a  railroad  company's  plat- 
form, the  duty  to  exercise  ordinary 
care  might  require  the  company  to 
employ  a  watchman.  Chicago,  etc., 
R.  Co.  v.  Bulley,  (Tex.  Civ.  A.)  140 
SW  480. 

[g]     Unprecedented  storm. — A 

buyer  of  certain  grain  shipped  by 
rail  refused  to  receive  It.  and  the 
railroad  company  requested  the  par- 
ties in  Interest  to  direct  the  dis- 
position of  the  grain,  which  they  re- 
fused to  do,  and,  there  being  no 
proper  storage  facilities  at  the 
place  to  which  the  grain  was  con- 
signed, the  railroad  took  It  to  an- 
other town  fourteen  miles  away, 
where  it  was  properly  stored.  It 
was  held  that  the  railroad  company 
was  not  liable  for  damages  to  the 
grain  caused  by  an  unprecedented 
storm.  Gulf,  etc.,  R.  Co.  v.  North 
Texas  Grain  Co.,  32  Tex.  Civ.  A.  93, 
74  SW  667. 

[h]  Storing'  In  defective  oar  re- 
ceived from  oonnoetlnr  oarrier^— A 
connecting  carrier  which  receives  a 
car  of  vegetables,  apparently  in 
good  condition,  and  promptly  trans- 
ports and  offers  It  to  the  consignee, 
thereafter  retaining  it  at  the  con- 
signee's request,  Is  not  liable  for  the 
freezing  thereof  because  of  a  defect 
in  the  car  furnished  by  the  initial 
carrier.  St.  Louis,  etc..  R.  Co.  v. 
Myer,  76  Ark.  169,  86  SW  999. 

[II  Theft  of  roods. — h)  Where 
goods  in  the  custody  of  a  ware- 
houseman are  stolen  without  Its 
fault  the  carrier  Is  not  liable.  Mote 
v.  Chicago,  etc.,  R.  Co.,  27  Iowa  22, 
1  AmR  212;  Hedges  v.  Hudson  River 
R.  Co.,  49  N.  Y.  223;  King  v.  New 
Brunswick,  etc.,  Steamboat  Co.,  36 
Misc.  666.  73  NYS  999;  Williams  v. 
Holland.  22  HowPr  (N.  Y.)  137;  Neal 
v.  Wilmington,  etc.,  R.  Co.,  63  N.  C. 
482;  Finucane  v.  Small,  1  Esp. 
315.  (2)  In  the  case  of  Neal  v. 
Wilmington,  etc..  R.  Co..  53  N.  C. 
482.  the  agent  of  defendant  railroad 
company  received  goods  into  the 
company's  warehouse  at  a  country 
station  which  was  an  ordinary 
wooden  structure  kept  fastened  with 
Iron  locks,  bolts,  and  bars;  the  agent 
himself  lived  only  two  hundred 
yards  away.  It  was  held  that  these 
facts  showed  ordinary  care  on  the 
part  of  the  company,  so  that  it 
could  not  be  made  liable  for  the  loss 
of  such   goods  by  theft. 

[J]  Usage  of  the  carrier  In  the 
oondnot  of  its  own  business   (1)  as 


new  contract,  and  the  action  against  the  carrier  for 
negligence  in  keeping  the  goods  at  their  destination 
may  be  based  on  the  contract  of  shipment.91  As 
the  action  against  the  carrier  as  warehouseman  is 
founded  on  negligence,  the  burden  of  proving  neg- 
ligence is  on  plaintiff,92  and  also  of  showing  that 
such  negligence  was  the  proximate  cause  of  the  loss 

to  how  much  care  is  generally  taken 
of  similar  goods  is  Immaterial. 
Merchants',  etc.,  Transp.  Co.  v. 
Story,  50  Md.  4,  33  AmR  293;  Lane 
v.  Boston,  etc..  R.  Co..  112  Mass.  455: 
Derosla   v.    Winona,   etc..   R.    Co.,   18 


Minn.  133.  (2)  But  evidence  of  the 
sufficiency  of  the  freight  house  for 
the  business  usually  done  at  the 
place  of  destination  is  admissible. 
Stowe  v.  New  York,  etc.,  R.  Co.,  113 
Mass.  521.  (3)  And  evidence  is  com- 
petent for  the  purpose  of  showing 
that  defendant  exercised  the  same 
degree  of  care  that  was  usually  ex- 
ercised in  the  vicinity  with  refer- 
ence to  the  same  kind  of  property 
by  other  carriers.  Cass  v.  Boston, 
etc-  R.  Co.,  14  Allen   (Mass.)   448. 

89.  111. — American  Express  Co.  v. 
Baldwin,   26  111.   504,  79  AmD  389. 

Ind. — Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  582;  Ameri- 
can Express  Co.  v.  Hockett,  30  Ind. 
250,  95  AmD  691. 

Kan. — Filson  v.  Pacific  Express 
Co.,  84  Kan.  614,  616,^14  P  863  [clt 
Cyel. 

Mass.— Conway  Bank  v.  American 
Express  Co.,  8  Allen  512. 

Minn. — Geo.  C.  Bagley  El.  Co.  v. 
American  Express  Co.,  63  Minn.  142, 
65   NW  264. 

N.  Y. — Laporte  v.  Wells,  etc.  Ex- 
press, 23  App.  Dlv.   267,  48  NYS  292. 

Pa — Howard  Express  Co.  v.  Wile, 
64  Pa.  201. 

[a]  Bale  applied*— The  agent  of 
an  express  company  placed  a  pack- 
age in  a  safe,  locked  the  safe,  and 
placed  the  key  in  his  trousers 
pocket.  Then  he  closed  the  office  Id 
which  the  safe  was,  placed  the  office 
key  in  his  coat  pocket,  and  left  the 
premises  for  the  night.  When  he 
retired  for  the  night  he  hung  his 
trousers  on  the  bedpost  and  his  coat 
behind  an  open  door  In  an  adjoining 
room.  His  bedroom  was  on  the 
ground  floor,  with  a  window  opening 
not  more  than  two  feet  from  the 
ground.  It  was  a  warm  night  and 
this  window  was  left  open.  He  was 
a  sound  sleeper,  and  was  not  easily 
awakened  unless  spoken  to.  During 
the  night  the  keys  were  taken  from 
his  pockets,  the  office  and  the  safe 
were  opened,  and  the  package  was 
stolen.  It  was  held  that  the  express 
company  was  liable,  for  even  when 
an  express  company  is  liable  only 
as  a  common  bailee  or  a  warehouse- 
man. It  Is  bound  to  the  exercise  of 
ordinary  oare  for  the  safe-keeping 
of  a  package.  American  Express  Co. 
v.   Baldwin,   26  111.   504,   79  AmD  389. 

50.  See  generally  Bailments  I  116; 
Warehousemen    [40  Cyc   462  et  seq]. 

51.  St.  Louis,  etc.,  R.  Co.  v. 
Knight,  122  U.  S.  79,  7  SCt  1132,  30 
L.  ed.  1077;  Wilson  v.  California 
Cent.  R.  Co.,  94  Cal.  166.  29  P  861, 
17  LRA  685:  Hoyt  v.  Nevada  County 
Narrow  Gauge  R.  Co.,  68  Cal.  644, 
10  P  187. 

9«.  U.  S. — Strauss  v.  Wilson,  17 
Fed.  701;  De  Grau  v.  Wilson,  17  Fed. 
698   [afT  22   Fed.   560]. 

Ala. — Collins  v.  Alabama  Great 
Southern  R.  Co.,  104  Ala,  390.  16  S 
140. 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.  Co.,  23  Cal.   268. 

111. — Chicago,  etc.,  R.  Co.  v.  Ken- 
dall, 72  111.  A.  105. 

Mo. — E.  O.  Stanard  Milling  Co.  v. 
White  Line  Cent.  Transit  Co.,  121 
Mo.    268.    26    SW  704. 

N.  Y. — Hedges  v.  Hudson  River  R. 
Co.,  49  N.  Y.  223;  Grieve  v.  New 
York  Cent.,  etc..  R.  Co.,  25  App.  Dlv. 
618,  49  NYS  949;  King  v.  New  Bruns- 
wick, etc..  Steamboat  Co.,  8*  Misc. 
656,  78  NYS  999;  Lyons  v.  New  York 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  injury  complained  of.*9  But  as  in  the  case  of 
other  bailments,  the  unexplained  failure  to  produce 
and  to  deliver  the  goods  is  generally  sufficient  to 
make  out  a  prima  facie  case  for  plaintiff.*4  The 
enstody  of  the  goods  being  shown  to  have  been  in 
the  carrier,  and  their  loss  or  the  failure  to  produce 
them  being  established,  the  burden  of  showing  that 
there  was  no  negligence,  or  at  least  of  explaining 
the  loss  in  a  manner  not  prima  facie  negligent,  is 
usually  held  to  rest  on  the  carrier.*5  This  bur- 
den, it  has  been  said,  is  not  merely  the  burden  of 
going  forward  with  the  evidence,  nor  a  shifting 
burden,  but  a  burden  of  establishing  before  the 
jury  the  absence  of  negligence.88  On  the  question 
of  care,  evidence  that  the  eare  used  about  the  keep- 
ing of  the  freight  was  such  as  carriers  exercised 


with  similar  freight  is  competent,  but  not  control- 
ling, evidence  on  the  question  of  due  care.*7  On 
the  question  of  negligence  in  storing  goods  in  an 
unsafe  place,  evidence  is  admissible  which  shows 
the  condition  of  surrounding  buildings  and  that 
smoking  in  the  locality  had  been  prohibited  by 
ordinance.*8  The  presumption  of  negligence  raised 
by  a  proof  of  failure  to  deliver  goods  on  demand 
is  not  rebutted*  by  mere  proof  that  the  goods  can- 
not be  found  without  any  affirmative  explanation 
of  their  disappearance.**  Ordinarily  the  question 
of  negligence  is  for  the  jury;1  but  where  there  is 
no  dispute  as  to  the  facts,  the  question  of  whether 
the  goods  have  been  properly  cared  for  may  become 
one  of  law.2 


XIV.     FINAL  DELIVERY 


[§  350]  A.  Effect  of  Final  Delivery.  Ordinarily 
after  completion  of  the  contract  of  carriage  and 
complete  delivery  to  and  acceptance  by  the  con- 
signee or  person  entitled  to  delivery  before  damage 
occurs,  no  liability  of  any  sort  attaches  to  the  car- 
rier for  loss  or  injury  to  the  shipment  thereafter 
occurring.*     In   case  of  live   stock   shipments  the 


Cant,  etc.,  R.  Co.,  119  NTS  70S  raff 
US  App.  Dtv.  903  mem,  120  NTS 
1132  mem  (all  203  N.  T.  634  mem, 
IT  NE  1108  mem)]. 

N.  C. — Hemphill  v.  Southern  R 
Co..  170  N.  C.  464,  87  SE  336;  Kiev 
v.  Atlantic  Coast  Line  R.  Co.,  165  N. 
C.  78,  80  SE  1064. 

N.  D. — Farmers'  Mercantile  Co.  v. 
Northern  Pac.  R  Co..  27  N.  D.  302, 
146  NW  660. 

Pa. — Moyer  v.  Pennsylvania  R.  Co., 
31  Pa.  Super.  669;  Frank  v.  New 
Jersey  Cent.  R.  Co.,  9  Pa.  Super.  129. 

See   also    Bailments   f    158;    Ware- 
housemen  [40  Cyo  470]. 
!  S3.    Hemphill  v.   Southern  R.   Co., 

170  N.  C.  454,  87  SE  336. 

94.  See  Bailments  Jl  158-160. 

95.  Ala, — Southern  R.  Co.  v.  Ald- 
redg-e,  142  Ala.  368,  38  S  805. 

Cal. — Wilson  v.  California  Cent.  R. 
Co..  94  Cal.  166,  29  P  861,  17  LRA 
686. 

Conn. — Boles  v.  Hartford,  etc,  R, 
Co.,  87  Conn.  272,  9  AmR  347. 

Ga. — Almand  v.  Georgia,  R,  etc., 
Co..  95  Ga,  775,  22  SE  674. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Stouf- 
fer.  (A.)   Ill  NTS  809. 

Iowa. — Leland  v.  Chicago,  etc..  R. 
Co..  23  NW  390. 

Mass. — Cass  v.  Boston,  etc.,  R  Co., 
14  Allen  448;  Lamb  v.  Western  R 
Corp.,  7  Allen  98. 

Minn. — Rustad  t.  Great  Northern 
R.  Co..  122  Minn.  463.  142  NW  727. 

N.  T. — J.  Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co.,  50  N.  T.  121: 
Levlne  v.  Delaware,  etc,  R.  Co.,  74 
Misc.  348,  134  NTS  217;  Aaronson  v. 
Pennsylvania  R.  Co.,  23  Misc.  666,  52 
NYS  95. 

N.  D. — Farmers'  Mercantile  Co.  v. 
Northern  Pac.  R.  Co.,  27  N.  D.  302, 
146  NW   550. 

Pa.- — Hofford  v.  New  Tork  Cent., 
etc,  R.  Co.,  48  Pa.  Super.  303. 

S.  C. — Terry  v.  Southern  R.  Co., 
81  8.  C.  279.  62  SE  249,  18  LRANS 
295  and  note;  Fleischman  v.  South- 
ern R.  Co..  76  S.  C.  237,  66  SE  974,  9 
LRANS  619;  Wardlaw  v.  South  Caro- 
lina R  Co..  45  S.  C.  L.  337. 

Alta. — Great  West  Supply  Co.  v. 
Grand  Trunk  Pac.  R.  Co..  8  Alta.  478, 
23  DomLR  780,  8  WestWkly  720,  31 
WestLR  259. 

See  also  Bailments  f  160  (where 
the  principle  Involved  is  fully  dis- 
cussed). 

[a]  Season  for  rule. — "Considera- 
tions of  fairness  put  upon  the  ware- 
houseman the  burden  of  proving  his 
own  freedom  -from  negligence.  The 
roods  are  intrusted  to  him.  He  has 
charge  and  control  of  them.  He  de- 
termines    the     manner    of    keeping 


them.  He  Is  in  possession  of  such 
evidence  as  there  is  as  to  the  cir- 
cumstances attending  the  loss.  The 
bailor  trusts  the  warehouseman  and 
has  no  proof.  It  Is  not  unjust  to  the 
warehouseman  to  require  him  to  sus- 
tain the  burden  of  proving  its  free- 
dom from  negligence."  Rustad  v. 
Great  Northern  R.  Co.,  122  Minn. 
463.  466.  142  NW  727. 

[b]  loss  by  Ore*—  (1)  According 
to  some  authorities,  a  carrier  claim- 
ing exemption  from  liability  for  loss 
of  a  package  by  fire,  on  the  ground 
that  it  held  the  package  not  as  a 
carrier  but  as  a  warehouseman,  has 
the  burden  of  showing  that  the  de- 
struction of  the  package  was  with- 
out negligence  on  its  part.  Wilson 
v.  California  Cent.  R.  Co.,  94  Cal.  166, 
29  P  861.  17  LRA  685;  McCord  v.  At- 
lantic Coast  Line  R  Co.,  76  S.  C.  469, 
57  SE  477;  Fleischman  v.  Southern 
R  Co.,  76  S.  C.  237,  66  SE  974,  9 
LRANS  519;  Wardlow  v.  South  Caro- 
lina R.  Co.,  46  S.  C.  L.  337:  Farmen 
v.  U.  S.  Express  Co.,  25  S.  D.  96,  125 
NW  675.  (2)  Other  decisions  main- 
tain the  contrary  doctrine  and  place 
the  burden  of  proving  negligence  on 
the  bailor  In  case  or  destruction  of 
goods  by  Are.  Southern  R.  Co.  v. 
Prescott.  240  U.  S.  632,  36  SCt  469: 
Chicago,  etc.  R.  Co.  v.  Kendall.  72 
111.  A.' 106;  Gulf,  etc.,  R  Co.  v.  Fer- 
guson-McKlnney  Dry  Goods  Co.,  97 
Miss.  266,  62  S  797;  Tazoo,  etc.,  R. 
Co.  V.  Hughes.  94  Miss.  242,  47  S  662, 
22  LRANS  976  and  note.  (3)  This 
latter  view  seems  more  In  accord 
with  sound  principle  and  the  weight 
of  authority.  See  Bailments  I  160 
text  and  note  98.  (4)'  In  an  action 
against  a  carrier  for  goods  consti- 
tuting an  Interstate  shipment  de- 
stroyed by  Are  while  In  its  custody 
as  a  warehouseman,  If  the  loss  ad- 
mittedly occurs  by  fire  the  burden 
is  on  plaintiff  to  prove  negligence 
notwithstanding  the  rule  may  be 
different  under  state  law.  Southern 
R.  Co.  v.  Prescott,  .240  U.  S.  632,  36 
SCt   469 

Be.  Rustad  v.  Great  Northern  R. 
Co..  122  Minn.  453,  457,  142  NW  727 
(dlsappr  Geo.  C.  Bagley  El.  Co.  v. 
American  Express  Co.,  63  Minn.  142, 
66  NW  264]  (but  on  this  point  the 
doctrine  of  the  Minnesota  court  is 
not  in  accord  with  the  general  cur- 
rent of  decision  and  weight  of  au- 
thority. See  Bailments  f  160  text 
and  note  91  et  seq). 

"There  Is  some  confusion  and  con- 
flict in  the  oases  and  among  text 
writers  as  to  the  burden  of  proof  of 
negllgenoe.  .  .  .  We  hold  that 
when  the  liability  of  the  carrier  has 


liability  of  the  carrier  is  not  confined  to  losses  oc- 
curring during  the  time  the  stock  is  actually  in  its 
possession.  It  the  cause  of  a  loss  occurring  after 
its  delivery  to  the  owner  is  a  cause  which  began 
to  operate  while  it  was  in  the  carrier's  possession 
and  is  a  cause  for  which  it  is  responsible,  it  will 
be  liable  without  regard  to  the  time  when  the  effects 

become  that  of  a  warehouseman  and 
the  loss  of  the  goods  shipped  is 
established,  the  burden  of  proof  Is 
upon  It  to  show  its  freedom  from 
negligence.  This  burden  Is  not 
merely  the  burden  of  going  for- 
ward with  the  evidence,  nor  a  shift- 
ing burden,  but*  a  burden  of  estab- 
lishing before  the  jury  absence  of 
negligence.  So  far  as  the  case  of 
Geo.  C.  Bagley  El.  Co.  v.  American 
Express    Co..    63    Minn.    142,    65    NW 


264,  which  Involves  a  liability  of  a 
carrier  as  a  warehouseman,  like  the 
case  at  bar,  states  a  different  rule. 
It  is  disapproved.  The  rule  now 
stated  Is  entirely  fair.  It  is  a  prac- 
tical working  rule  and  the  only  one." 
Rustad  v.  Great  Northern  R.  Co..  122 
Minn.  453,  456,  142  NW  727. 

Shifting  tardea  of  proof  see  gen- 
erally Evidence  [16  Cyc  926]. 

97.  Lane  v.  Boston,  etc,  R.  Co., 
112  Mass.  456;  Cass  v.  Boston,  etc, 
R  Co.,   14  Allen   (Mass.)    448. 

98.  Judd  v.  New  Tork,  etc.,  SS. 
Co.,  130  Fed.   991. 

[a]  Bvldenoe  held  snfflolent  to 
show  negligence  of  the  carrier  as 
warehouseman. — Chicago,  etc.  R.  Co. 
v.  Stouffer.  (Ind.  A.)  Ill  NE  809. 

[b]  Evidence  held  insufficient  to 
■liow  negllgenoe  or  want  of  eare  of 
the  carrier  as  warehouseman,— 
Farmers'  Mercantile  Co.  v.  Northern 
Pac.  R.  Co..  27  N.  D.  802,  146  NW 
650;  Chicago,  etc.,  R.  Co.  v.  Tlner. 
(Okl.)   163  P  867. 

99.  Aaronson  v.  Pennsylvania  R 
Co.,  23  Misc.  666,  62  NTS  96.  See 
Bailments   f    160. 

1.  Rustad  v.  Great  Northern  R. 
Co..  127  Minn.  261,  149  NW  304;  La- 
porte  v.  Wells,  23  App.  Dlv.  267.  48 
NTS  292;  Moyer  v.  Pennsylvania  R 
Co.,  31  Pa.  Super.  669.  See  also  Bail- 
ments 1167. 

[a]  Thus  where  goods  were 
stored  in  a  depot  close  to  a  stove 
which  could  be  regulated  only  by 
opening  the  door,  and  within  a  few 
feet  of  the  stove  there  was  inflam- 
mable matter.  It  was  a  question  for. 
the  Jury,  whether  leaving  the  door 
open  to  regulate  the  lire  constituted 
lack  of  ordinary  care  and  whether 
such  act  was  the  cause  of  the  fire. 
Farmers'  Mercantile  Co.  v.  Northern 
Pac  R.  Co.,  27  N.  D.  302,  146  NW 
650. 

a.  Laporte  v.  Wells,  etc.,  Express, 
23  App.  Dlv.  267.  48  NTS  292. 

3.  Veltch  v.  Illinois  Cent  R  Co.. 
(Ala.  A.)  68  S  575;  Barclay  v.  South- 
ern R.  Co.,  6  Ala.  A.  502.  60  S  479; 
Southern  R.  Co.  v.  Barclay,  1  Ala. 
A.  348,  56  S  26;  Seaboard  Air-Line 
R.   Co.   v.   Saltos,    14   Ga.   A.    711,   82 
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developed.4  But  in  such  cases  the  burden  is  on  the 
owner  to  show  clearly  that  the  loss  was  due  to  a 
cause  for  which  the  carrier  is  responsible.5 

[J  351]  B.  Duty  of  Carrier  to  Make  Final  De- 
livery." In  the  absence  of  a  special  contract  or 
custom,7  the  duty  of  a  common  carrier  of  goods  is 
not  completed  on  the  mere  arrival  of  the  goods  at  the 
destination,  but  includes  the  duty  of  making  the 
final  delivery  in  accordance  with  the  shipping  in- 
structions.8 In  other  words,  there  must  be  actual 
or  constructive  delivery  to  the  consignee  involving 


actual  acceptance  by  the  consignee  or  reasonable 
opportunity  to  accept  to  discharge  the  carrier  from 
liability.'  If  something  remains  to  be  done  to  com- 
plete delivery  and  acceptance,  the  carrier  is  still 
liable  at  least  as  warehouseman.10  Thus,  until  the 
goods  are  so  separated  that  the  consignee  can  ac- 
cept them,  the  carrier's  liability  continue*."  When' 
the  consignee  has  assumed  full  dominion  and  con- 
trol over  the  goods,  there  is  a  complete  delivery 
which  terminates  the  liability  of  the  carrier,  whether 
as  carrier  or  warehouseman.    ,  And  where  the  goods 


SE  B9;  Bllby  v.  Chicago,  etc.,  K.  Co., 
184  Mo.  A.  644,  651,  171  SW  39  [clt 
Cycl. 

"The  liability  of  the  common  car- 
rier ceases  with  delivery  of  the 
goods  at  the  point  of  destination  ac- 
cording to  the  directions  of  the 
shipper,  or  according  to  the  usage 
and  custom  of  the  trade  at  such 
place  of  destination."  Arkadelphla 
Milling  Co.  v.  Smoker  Merchandise 
Co.,  100  Ark.  37,  42,  139  SW  680 
[quot  with  appr  Arkansas  Midland 
R.  Co.  v.  Premier  Cotton  Mills,  109 
Ark.  218,  221,  158   SW  148]. 

"The  responsibility  of  the  carrier 
commences  with  the  delivery  of  the 
goods,  either  to  himself  or  his  agent, 
or  at  the  place  where  he  Is  accus- 
tomed or  agrees  to  receive  them.  It 
ceases  with  their  delivery  at  destina- 
tion according  to  the  direction  of  the 
person  sending,  or  according  to  the 
custom  of  the  trade.  This  is  the 
language  of  the  Civil  Code,  (  2730. 
In  the  present  case  the  obligation  of 
the1  Seaboard  Alr-Llne  Railway  as  a 
carrier  of  freight,  under  this  section 
of  the  code,  ceased  when  the  goods 
In  question  were  delivered  at  their 
destination,  unless  the  custom  of  the 
trade  at  that  point  established  a  dif- 
ferent rule."  Seaboard  Air-Line  R. 
Co.  v.  Sallos,  14  6a.  A.  711,  712,  82 
SB  59. 

4.  Bell  v.  Chicago,  etc.,  R.  Co., 
(Mo.  A.)  171  SW  41:  Missouri  Pac. 
R.  Co.  v.  Edwards,  78  Tex.  307,  14 
SW  607. 

5.  Missouri  Pac.  R.  Co.  v.  Heath, 
(Tex.)  18  SW  477. 

8.  Belsure  of  goods  under  legal 
process  as  excuse  for  nondelivery 
see  Infra  {{   400-403. 

7.  Burr  v.  Adams  Express  Co.,  71 
N.  J.  L.  263,  68  A  609. 

8.  Ark. — Chicago,  etc.,  R.  Co.  v. 
King,  104  Ark.  215,  148  SW  1035; 
Arkadelphla  Milling  Co.  v.  Smoker 
Merchandise  Co.,  100  Ark.  37,  139 
SW  680. 

111. — Chicago,  etc.,  R.  Co.  v.  War- 
ren. 16  111.  502,  63  AmD  317. 

Ky. — Lewis  v.  Louisville  R.  Co., 
135  Ky.  361,  122  SW  184,  25  LRANS 
938,   21   AnnCas  527. 

Mich.— Stowe  v.  U.  S.  Express  Co., 
179  Mich.   349,  146  NW  168. 

Minn. — Rustad  v.  Great  Northern 
R.  Co.,  122  Minn.  463,   142  NW  727. 

Mo. — Ersklne  v.  The  Thames,  6 
Mo.   371. 

N.  J. — Burr  v.  Adams  Express  Co., 
71  N.  J.  L.  263,  68  A  609. 

N.  Y. — Gibson  v.  Culver,  17  Wend. 
305.  31  AmD  297;  Mayell  v.  Potter. 
2  Johns.  Cas.  371. 

Pa.— Eagle  v.  White,  6  Whart.  605, 
37  AmD  4*4. 

Tex. — Morgan  v.  Dibble,  29  Tex. 
107,  94  AmD  264. 

Eng. — Chapman  v.  Great  Western 
R.  Co.,  6  Q.  B.  D.  278;  Bourne  v.  Gat- 
llff,  11  CI.  &  P.  46.  8  Reprint  1019.  3 
M.  &  G.  643,  42  ECL  337,  133  Reprint 
1298 

"By  the  contract  of  affreightment 
of   goods  the   carrier   stip- 

ulates not  only  for  their  safe  trans- 
portation to  the  place  of  destination, 
but  also  for  their  delivery  on  arrival 
to  the  consignee.  It  is  not  enough 
If  he  carry  the  goods  In  safety,  but 
he  must.  In  due  time  and  without 
demand  upon  him,  deliver  them,  or 
do  that  which  in  contemplation  of 
law  Is  tantamount  thereto,  before  he 
is   discharged   from   his   liability   as 


carrier."  Morgan  v.  Dibble,  29  Tex. 
107.  117,  94  AmD  264. 

"Delivery  is  not  merely  an  inci- 
dent to  the  contract  of  affreight- 
ment, it  is  essential  to  its  dis- 
charge." Kohn  v.  Packard,  3  La. 
224,   227,   23   AmD   453. 

[a]  Excuses  for  nondelivery . — In 
an  action  against  an  express  com- 
pany for  its  failure  to  deliver  some 
peaches  before  they  decayed.  It  Is 
no  defense  that  an  effort  to  deliver 
them  would  have  been  unavailing  be- 
cause of  Dlalntiff's  absence.  Stowe 
v.  U.  S.  Express  Co..  179  Mich.  349, 
358,  146  NW  158  (where  the  court 
said:  "A  single  case,  Hutchinson  v. 
U.  S.  Express  Co.,  62  W.  Va.  128,  59 
SE  949,  14  LRANS  398,  in  which  a 
similar  excuse  was  held  to  be  avail- 
able to  the  carrier,  has  been  brought 
to  our  attention.  In  that  case  the 
carrier  failed  to  send  to  the  con- 
signee written  notice,  by  mall,  of 
the  receipt  of  goods.  It  appearing 
that  the  consignee  would  not  have 
received  the  notice  if  one  had  been 
sent,  and  that  the  omission  of  duty 
resulted  In  no  injury  to  him,  a  re- 
covery was  refused.  Applying  such 
a  rule  here,  it  may  be  said  that  plain- 
tiff was  not  injured  by  the  failure 
of  defendant  to  deliver  the  peaches. 
It  cannot  be  said  that  upon  appear- 
ances defendant  was  not  warranted 
in  the  attempt  to  deliver  the  peaches 
at  the  private  house.  If  the  agent 
of  defendant  had  learned  at  the 
house  that  plaintiff  did  not  live 
there,  and  had  then  made  Inquiry  at 
his  office  or  apartments,  he  would 
have  learned  that  he  was  out  of  the 
city.  Delivery  to  plaintiff  could  not 
then  have  been  made.  Delivery  to 
any  one  else  would  have  been  at  the 
peril  of  the  defendant;  there  being 
no  evidence  of  any  custom  or  of  any 
business  or  other  arrangement  of 
plaintiff's  which  would  nave  pro- 
tected defendant  in  making  a  deliv- 
ery to  any  other  person.  If  It  had 
then  sent  a  notice  to  plaintiff,  he 
would  have  received  It  probably  on 
September  11th,  which  was  the  day 
he  learned  that  the  fruit  had  been 
sent  to  him,  and  had  arrived.  The 
effect  of  the  decision  in  Hutchinson 
v.  U.  S.  Express  Co..  supra,  Is  to  re- 
lax the  rule  of  the  carrier's  liability, 
a  rule  of  public  policy  and  conven- 
ience, 'Introduced  to  prevent  the 
necessity  of  going  Into  circum- 
stances impossible  to  be  unraveled.' 
2  Kent's  Commentaries,  p.  602. 
Plaintiff  Is  relying  here  upon  a  strict 
enforcement  of  the  rule,  having  In 
reality  suffered  no  injury  on  account 
of  Its  violation.  The  rule  Is  rigor- 
ous; but  It  must  be  considered  that 
a  carrier  may  always,  with  cer- 
tainty, even  if  with  some  Incon- 
venience, discharge  Itself  of  its  re- 
sponsibility as  carrier.  We  are  of 
opinion  that  the  rule  should  not  be 
relaxed"). 

Duty  to  deliver  goods  snipped  pjr 
water  see  Shipping  [36  Cyc  221]. 

9.  Ala.. — Melbourne  v.  Louisville, 
etc..  R.  Co.,  88  Ala.  443.  6  S  762. 

Mass. — Bachant  v.  Boston,  etc.,  R. 
R.,  187  Mass.  392,  73  NE  642,  105 
AmSR  408. 

N.  Y. — Salinger  v.  Simmons,  8  Abb 
PrNS  409. 

Pa. — Eagle  v.  White,  6  Whart.  506, 
37  AmD  484. 

S.  C. — Galloway  v.  Hughes,  17  S. 
C.  L.  568. 


Wis. — Wood  v.  Milwaukee,  etc.,  R. 
Co.,  27  Wis.  541,  9  AmR  465. 

[aj  Tender.— -Conveyance  does  not 
end  until  the  journey  has  been  per- 
formed and  the  goods  have  been  ten- 
dered to  the  consignee.  North  Brit- 
ish R.  Co.  v.  Coltness  Iron  Co..  14 
R.  &  Can.  Tr.  Cas.  246. 

10.  Sleade  v.  Payne.  14  La.  Ann. 
453;  Bartlett  v.  Steamboat  Philadel- 
phia, 32  Mo.  266:  Smith  v.  Nashua, 
etc..  R..  27  N.  H.  86,  59  AmD  364; 
Collins  v.   Burns,   68   N.  Y.   1. 

11.  U.  S.— Dibble  v.  Morgan,  7  F. 
Cas.  No.  3.881,  1  Woods  406. 

N.  Y. — Redmond  v.  Liverpool,  etc.. 
Steamboat  Co.,  46  N.  Y.  578.  7  AmR 
390. 

Pa. — Warner  v.  The  Steamship 
Illinois,    17   Phlla.    549. 

S.  C. — Hipp  v.  Southern  R.  Co.,  50 
S.  C.  129,  27  SE  623. 

Tex. — Morgan  v.  Dibble,  29  Tex. 
107,   94   AmD  264. 

Wis. — Hungerford  v.  Winnebago 
Tug  Boat,  etc..  Co.,  33  Wis.  303. 

[a]  Bole  applied. — A  carrier  re- 
ceiving goods  for  transportation  to 
the  consignee  must  deliver  the  same 
In  such  a  condition  that  they  may  be 
identified  by  the  consignee  who  has 
no  power  arbitrarily  to  apply  a  por- 
tion of  the  unidentified  goods  in  his 
warehouse,  subject  to  the  order  of 
the  carrier,  to  the  consignor's  ac- 
count. Galveston,  etc..  R.  Co.  v. 
Crow,   (Tex.  Civ.  A.)   117  SW  170. 

IS.  Ala. — Southern  R.  Co.  v.  Bar- 
clay, 1  Ala.  A.  348.  56  S  26. 

Ga. — C.  D.  Kenny  Co.  v.  Atlanta, 
etc.,  R.  Co..  122  Ga.  865,  50  SE  132. 

Mass. — Lewis  v.  Western  R.  Corp- 
11  Mete.   509. 

R.  I. — Vaughn  v.  New  York,  etc., 
R.  Co.,  27   R.   I.   286,  61  A  *96. 

S.  C. — Whitney  Mfg.  Co.  v.  Rich- 
mond, etc.,  R.  Co.,  88  S.  C.  365,  17 
SE  147,  37  AmSR  767. 

Tex. — Texas,  etc.,  R.  Co.  v.  Robert- 
son,  (Civ.  A.)  143  SW  708. 

Wash. — Rothchlld  v.  Northern  Pac. 
R.  Co.,  68  Wash.  627.  123  P  1011.  40 
LRANS  773  and  note. 

[a]  Illustrations.— U)  Where  prop- 
erty had  been  delivered  on  a 
spur  track  to  the  consignee  and  he 
had  accepted  it.  sold  and  removed 
some  of  it,  and  nut  his  own  locks  on 
the  cars,  the  mere  fact  that  the 
goods  still  remained  in  defendant's 
cars  was  simply  a  matter  of  conven- 
ience for  the  consignee  and  did  not 
impose  any  further  liability  on  the 
carrier,  and  the  goods  having  been 
destroyed  by  fire  the  carrier  was  not 
liable  therefor.  Vaughn  v.  New 
York,  etc..  R.  Co..  27  R  I.  236.  61  A 
695.  f2)  Where  the  shipper  of  a  car- 
load of  household  goods  took  charge 
of  them  when  they  were  switched 
on  to  a  siding  at  a  station  which  had 
no  depot  or  agent  and  commenced 
unloading  them,  locking  the  car  for 
the  night  to  finish  the  next  day. 
there  was  a  complete  delivery  of  the 
car  to  htm,  so  that  the  carrier  was 
not  liable  for  damage  to  the  goods 
from  rain  the  night  after  he  began 
unloading.  Southern  R.  Co.  v.  Bar- 
clay, 1  Ala.  A.  348,  66  S  26.  (3)  In 
an  action  against  a  railroad  com- 
pany for  cotton  burned  in  a  car.  it 
appeared  that  the  cotton  had  been 
transported  to  the  place  of  delivery 
In  safety,  that  the  car  had  been 
placed  on  a  sidetrack  at  the  request 
of  plaintiff  and  for  his  convenience, 
and  that  he  had  removed  a  portion 


For  later  oases,  development*  and  ohangee  in  the  law  see  cumulative  Annotations,  same  titl 
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hare  reached  their  destination  and  the  consignee 
gives  his  receipt  for  the  same,  there  is  a  final  de- 
livery," and  it  makes  no  difference  that  a  part  of 
the  goods  are  temporarily  left  on  the  carrier's 
premises.14  So  the  carrier's  duties '  cease  on  its 
search  and  failure  to  find  some  person  authorized 
to  receive  the  goods  after  their  arrival  at  the  place 
of  destination.  And  if  the  goods  remain  on  the 
carrier's  premises  and  are  destroyed  by  fire,  it 
will  be  liable,  if  at  all,  only  in  case  of  gross  negli- 
gence." 

[i  352]  C.  What  Mast  Be  Delivered—1.  In 
General  Ordinarily  the  carrier  is  bound  to  deliver 
to  the  consignee  the  identical  goods  shipped  to  him, 
and  it  is  liable  for  any  damage  sustained  by  him  in 
consequence  of  a  delivery  of  other  goods,  whether 
caused  by  admixture  or  otherwise.17 

Custom;  grain  shipment.  Usage  acquiesced  in  by 
the  parties  may  justify  the  carrier  in  delivering 
goods  of  an  exactly  similar  character  and  quality 
instead  of  those  actually  shipped,  as  where  grain 
is  received  for  transportation  consigned  to  an  ele- 
vator and  the  customary  usage  is  for  the  carrier 
to  discharge  his  obligation  by  delivery  of  grain 
of  the  same  grade  and  kind  as  that  shipped,  but 
even  in  such  case  the  consignee  is  entitled  to  de- 
mand the  identical  grain  shipped,  where  the  bill 
of  lading  fairly  indicates  that  such  was  the  contract 
and  intention  of  the  parties  at  the  time  the  ship- 
ment was  made.19 

When  separation  impossible;  tenants  in  common. 
Where  the  goods  of  one  shipper  become  mixed  in- 


discriminately with  those  of  another  in  such  a  way 
that  separation  is  impossible,  as  where  shipments 
of  grain  are  mixed  in  one  mass,  the  respective  own- 
ers of  the  shipments  become  tenants  in  common  of 
the  entire  mass,  and  each  may  recover  the  value 
of  his  shipment  in  the  case  of  a  loss  for  which  the 
carrier  is  responsible.20 

[ft  353]  2.  Part  Delivery.21  There  may  of 
course  be  delivery  and  acceptance  as  to  a  part 
of  the  goods,  leaving  the  carrier  liable  as  to  the 
balance.  And,  as  a  general  rule,  failure  of  the 
carrier  to  tender  all  the  goods  snipped  will  not 
justify  the  consignee  in  refusing  to  receive  the 
part  of  the  goods  tendered.23  This  doctrine  is 
closely  analogous  to  the  rule  elsewhere  adverted  to, 
that  the  consignee  is  not  justified  in  refusing  to 
accept  the  goods  merely  because  they  are  in  a  dam- 
aged condition,  but  should  accept  them  notwith- 
standing such  condition  and  then  recover  from  the 
carrier  such  damages  as  have  accrued  to  him  be- 
cause of  the  failure  of  the  carrier  to  deliver  the 
goods  in  good  order.2*  However,  the  rule  is  not 
without  its  exceptions.  Where  the  carrier  fails 
to  deliver  a  part  of  a  consignment  and  the  part  not 
delivered  is  necessary  to  make  the  whole  consign- 
ment effective,  this  amounts  to  a  failure  to  deliver 
the  whole,  and  the  consignee  is  not  bound  to  accept 
it.2?  Nor  is  the  consignee  bound  to  accept  partial 
delivery,  where  it  does  not  appear  that  the  goods 
so  tendered  were  in  faet  a  part  of  the  original 
consignment.2* 


of  the  goods.  It  was  held  that  there 
was  a  complete  delivery  and  that 
the  carrier  waa  not  liable  for  the 
destruction  of  the  roods  by  Are. 
Whitney  Mfg.  Co.  v.  Richmond,  etc., 
R.  Co.,  38  S.  C.  165.  17  SB  147,  87 
AmSR  767.  (4)  Where  the  con- 
signee's agent  had  surrendered  the 
bill  of  lading,  had  gone  to  the  car 
which  had  been  spotted  on  the  de- 
livery tracks  for  delivery,  and  had 
broken  the  seal  and  entered  the  car 
before  a  fire  occurred,  there  was  a 
delivery  and  the  carrier  was  not  lia- 
ble. Rothchild  y.  Northern  Pac.  R. 
Co.,  68  "Wash.  627.  630.  123  P  1011, 
40  LRANS  773  (In  this  case  the 
court  said:  "This  clearly  constitutes 
a  delivery.  There  was  not  only  a 
surrender  of  the  right  of  possession 
of  the  property  by  the  defendant,  but 
there  was  an  actual  surrender  of  the 
property  Itself  by  the  defendant  and 
an  actual  taking  of  the  property  by 
the  plaintiff.  Delivery  could  have 
been  no  more  complete  had  the 
wagons  been  actually  loaded  and 
started  on  their  way  to  the  plaintiff's 
warehouse"). 

[b]  Alter  the  can  hare  been  de- 
livered to  the  consignee,  the  liability 
of  the  carrier  is  at  an  end  and  it  is 
not  liable  for  the  destruction  of  the 
cars  by  fire.  Missouri  Pac.  R.  Co.  v. 
Chicago,  etc..  R.  Co-  26  Fed.  817  [aft 
1J2  U.  S.  191,  10  SCt  66,  83  L.  ed. 
J091. 

13.  C.  D.  Kenny  Co.  v.  Atlanta, 
etc..  R.  Co.,  122  Qa.  366.  60  SE  132; 
Stewart  v.  Central  of  Georgia  R.  Co., 
J  Ga.  A.  397,  60  SE  1:  State  v.  In- 
toxicating Liquors,  106  He.  138,  76 
A  266,  29  LRANS  746,  20  Ann.Cas 
C68;  Edwards  v.  Lee.  146  Mo.  A.  28, 
126  SW  194;  Whitney  Mfg.  Co.  v. 
Richmond,  etc.,  R.  Co.,  38  S.  C.  366, 
17  SB  147.  37  AmSR  767. 

[a]  XUnstratlons.— (1)  In  Whit- 
ney Mfg.  Co.  v.  Richmond,  etc.,  R. 
Co.,  38  S.  C.  365,  17  SE  147,  37  AmSR 
767,  cotton  had  been  transported  by 
the  railroad  company,  and  the  car 
containing  it  had  been  placed  on  a 
sidetrack  for  the  convenience  of  the 
consignee  who  delivered  to  the  rail- 
road company  the  waybill  as  a  re- 
ceipt and  removed  part  of  the  cotton. 
It  was  held  that  all  the  cotton  had 


been  delivered.  (2)  In  C.  D.  Kenny 
Co.  v.  Atlanta,  etc.,  R.  Co.,  122  Ga. 
365,  60  SE  182,  the  railroad  company 
notified  the  consignee  of  the  arrival 
of  the  merchandise.  Before  it  was 
unloaded  from  the  car,  the  con- 
signee's drayman  went  with  the 
freight  clerk  to  the  car  and  signed 
a  receipt  for  all  the  merchandise  as 
checked  by  the  clerk.  He  then 
hauled  some  of  the  merchandise 
away  that  day,  but  left  some  in  the 
car.  It  was  held  that  all  the  mer- 
chandise had  been  completely  deliv- 
ered at  the  time  of  signing  the  re- 
ceipt. 

14.  State  v.  Intoxicating  Liquors, 
106  Me.  138,  76  A  265,  29  LRANS  746, 
20  AnnCas  668;  Whitney  Mfg.  Co.  v. 
Richmond,  etc.,  R.  Co.,  38  S.  C.  365, 
17  SE  147,  37  AmSR  767. 

15.  House   v.    Soder,    36    Tex.    629. 
IS.    Stewart  v.  Central  of  Georgia 

R.  Co.,  3  Ga.  A.  397,  60  SE  1. 

17.  Eaton  v.  Neumark,  33  Fed. 
891  [aff  37  Fed.  875]:  The  Augusto, 
29  Fed.  334;  Rice  v.  Boston,  etc..  R. 
Corp.,  98  Mass.  212:  Mllligan  v.  Grand 
Trunk  R.  Co..  17  U.  C.  C.  P.  116. 

18.  Arthur  v.  Chicago,  etc.,  R.  Co., 
61  Iowa  648.  «61,  17  NW  648  (where. 
the  court  said:  "While  it  is  true,  as 
claimed  by  appellant,  that  the  court 
cannot  take  Judicial  notice  of  a  cub- 
tom  to  so  mix  and  mingle  such  prop- 
erty by  warehousemen,  yet  a  court 
cannot  ignore  the  fact  that  the  grain 
elevators  In  this  state  cannot  be 
operated  In  any  other  manner.  If  a 
proprietor  of  an  elevator  should  be 
required  to  store  each  farmer's  grain 
In  a  separate  bin,  and  for  failure  to 
do  so  should  be  held  liable  for  a 
loss  of  the  grain  by  Are,  the  business 
of  storing  grain  in  elevators  would 
practically  cease.  It  would  require 
as     many     bins    as    there     are    de- 

Sosltors");  Forbes  v.  Boston,  etc.,  R. 
o.,  133  Mass.  164. 

IS.  Leader  v.  Northern  R.  Co.,  3 
Ont.  92. 

50.  Arthur  v.  Chicago,  etc.,  R.  Co., 
61  Iowa  648,  17  NW  24;  Forbes  v. 
Boston,  etc.,  R.  Co.,  133  Mass.  164. 
See  also  generally  Confusion  of 
Goods  [8  Cjnc  670];  Warehousemen 
[40  Cyc  406]. 

51.  Short  delivery  of  goods  enlp- 


?ed  by  water  see   Shipping   [36  Cyc 
301. 

99.  Malgnan  v.  New  Orleans,  etc., 
R.  Co.,  24  La.  Ann.  333;  Wynantsklll 
Knitting  Co.  v.  Murray,  90  Hun  564. 
36  NTS  26;  Lee  v.  Marsh.  43  Barb. 
(N.  T.)   102.   28   HowPr  275. 

93.  Louisville,  etc.,  R.  Co.  v.  Gay, 
142  Ky.  66.  136  SW  400,  38  LRANS 
303;  Silverman  v.  St.  Louis,  etc., 
R.  Co.,  51  La.  Ann.  1785,  26  S  447 
(holding  that,  where  the  shipment 
consisted  of  several  boxes  of  as- 
sorted merchandise,  damage  to  some 
of  the  boxes  did  not  entitle  the  con- 
signee to  reject  the  entire  lot  and 
to  recover  as  for  total  loss);  Gulf, 
etc.,  R.  Co.  v.  Booton,  (Tex.  A.)  15 
SW  602;  Gulf,  etc.,  R.  Co.  v.  Jack- 
son,  (Tex.  A.)    15  SW  128. 

[a]  Thus,  where  a  carrier  ten- 
dered to  a  consignee  five  of  the  six 
parts  of  a  machine  shipped  to  him 
from  a  factory,  it  was  the  •con- 
signee's duty  to  receive  such  parts 
and  to  look  to  the  carrier  for  delivery 
of  the  missing  part  and  for  dam- 
ages, If  any,  for  the  delay.  Louis- 
ville, etc.,  R.  Co.  v.  Gay,  148  Ky.  56, 
186  SW  400.  38  LRANS  303. 

[b]  Where  the  oouignee  refuses 
to  receive  any  part  of  the  Shipment 
or  to  ooOperate  In  mating  an  exam- 
ination of  the  goods  to  ascertain  the 
damage,  and  claims  for  total  loss, 
the  carrier  will  not  be  guilty  of  con- 
version In  calling  disinterested  and 
competent  persons  who  break  open 
the  packages  In  order  to  ascertain 
the  character  and  condition  of  the 
contents.  Silverman  v.  St.  Louis, 
etc.,  R.  Co.,  61  La.  Ann.  1785,  26  S 
447. 

94.  See  Infra  I  622. 

35.  McKerall  v.  Atlantic  Coast 
Line  R.  Co..  76  S.  C.  338.  66  SE  965. 
To  the  same  effect  Louisville,  etc., 
R.  Co.  v.  Gay.  142  Ky.  45,  135  SW 
400,  83  LRANS  303. 

96.  Chicago,  etc.,  R.  \2o.  v.  War- 
ren, 16  111.  502,  63  AmD  317  (where 
a  party  delivered  to  the  Rock  Island 
Railroad  Company,  at  Joliet,  one 
thousand  seven  hundred  and  sixteen 
pounds  of  rags  which  were  in  sacks, 
to  be  transported  to  Chicago,  and 
the  company  offered  to  deliver  at 
Chicago  five  hundred  pounds  of 
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[$  354]  D.  Time  of  Delivery.37  Delivery  must 
be  made  within  a  reasonable  time  after  the  actual 
transportation  to  the  point  of  destination  is  com- 
pleted; otherwise  the  carrier  is  guilty  of  a  breach 
of  contract  for'  which  damages  are  recoverable.28 
Tender  of  the  goods,  in  order  to  operate  as  a  de- 
livery and  as  a  discharge  of  the  carrier's  duty, 
must  be  at  a  reasonable  hour;  if  tendered  after 
business  hours,  or  at  any  other  unreasonable  time, 
the  consignee  is  not  bound  to  receive  the  goods. 
What  is  a  reasonable  time  for  making  delivery  is 
ordinarily  a  question  for  the  jury.*0  No  fault  or 
laches  can  be  imputed  to  the  consignee  in  refus- 
ing the  goods  when  tendered  after  business  hours 
and  at  a  time  when  the  consignee  had  dismissed  his 
servants  and  was  incapable  of  receiving  and  putting  ' 
away  the  goods.*1 

Money  consigned  to  bank.  It  has  been  held  that 
the  proper  time  for  a  carrier  to  deliver  money  con- 
signed to  a  bank  is  not  limited  to  banking  hours, 
in  the  absence  of  a  special  contract  and  usage  of 
the  place  to  that  effect,  but  that  an  offer  to  deliver 
at  any  time  during  the  usual  hours  of  business, 


with  due  regard  to  the  safety  and  convenience  of 
the  consignee,  is  sufficient." 

[4  355]  E.  Place  of  Delivery**— 1.  Duty  to 
Deliver  at  Destination  Specified — a.  General  Rule. 
It  is  the  duty  of  the  carrier  to  deliver  the  goods  at 
the  destination  designated  in  the  contract  of  ship- 
ment, and  delivery  at  any  other  place,  whether  in 
close  proximity  to  the  place  designated  or  not,  will 
not  relieve  the  carrier  from  its  responsibility  as 
such.*4  "Mere  propinquity  of  delivery  is  no  de- 
livery."** If  the  carrier's  line  does  not  reach  the 
destination  named,  its  duty  is  to  take  the  goods  as 
near  to  the  place  of  destination  as  practicable,  in 
accordance  with  its  general  custom  and  usage,  and 
to  notify  the  consignee  at  the  place  of  des- 
tination.88 

[$  356]  b.  Delivery  on  Private  Tracks."  In 
the  absence  of  contract  or  custom,  the  carrier  is 
under  no  common-law  duty  to  deliver  freight  on 
private  spur  tracks  of  the  consignee,**  and  the 
fact  that  it  does  so  voluntarily  does  not  render  such 
service  enforceable  as  a  right;  in  fact  it  may  be 
in  direct  conflict  with'  statutes  against  discrimina- 


whlch  were  loose  and  outside  their 
depot,  and  It  was  held  that  this  was 
no  delivery  of  a  part,  and  that  the 
company  was  liable  for  the  price  of 
the  whole,  unless  it  was  shown  that 
the  raps  tendered  were  a  part  of 
those  delivered,  and  that  they  were 
in  a  proper  condition). 

87.  Delay  In  transportation  see 
infra  (  404  et  seq. 

98.  Jolly  v.  Atchison.,  etc.,  R.  Co., 
21  Cal.  A.  868,  131  P  1057;  Stein  v. 
Lehigh  Valley  R.  Co.,  83  Misc.  90, 
144    NTS    677. 

[a]  Excuse  for  delivery. — A  con- 
signee, on  notice  of  the  arrival  of 
goods,  two  or  three  days  later  sent 
a  truckman  with  the  notice,  on  which 
defendant's  clerk  wrote  the  word 
"short."  indicating  that  the  goods 
could  not  be  found;  and  on  a  second 
arrival  the  consignee  brought  the 
original  notice  and  was  told  that  the 

Joods  could  not  be  found,  and  three 
ays  afterward  was  again  told  the 
same  thing.  It  was  held  that,  al- 
though the  consignee,  on  applica- 
tion to  defendant's  clerk  In  charge 
of  shortages,  would  have  received 
the  goods,  he  bad  done  his  whole 
duty  r>y  his  demands  made  and  could 
recover  for  delay  in  delivery.  Stein 
v.  Lehigh  Valley  R.  Co.,  83  Misc.  90, 
144    NTS   677. 

09.  Anchor  Mills  Co.  v.  Burling- 
ton, etc.,  R  Co.,  102  Iowa  262,  71  NW 
255  ;•  Hill  v.  Humphreys,  6  Watts  A 
S.  (Pa.)  123,  39  AmD  117:  Eagle  V. 
White,  6  Whart.  (Pa.)  506,  37  AmD 
434;  Morgan  v.  Dibble,  29  Tex.  107, 
94  AmD  264;  Houston,  etc.,  R.  Co. 
v.  Trammell,  28  Tex.  Civ.  A.  312,  68 
SW  716;  Texas,  etc.,  Co.  v.  Schneider, 
1  Tex.  A.  Civ.  Cas.  (  118;  Normlle 
▼.  Northern  Pac.  R.  Co.,  86  Wash. 
21,   77   P   1087.   67    LRA   271. 

[a]  Applications  of  rule.— (1)  Rev. 
St.  art  4619  requires  a  railroad  to 
have  at  each  place  for  unloading 
freight  suitable  buildings  and  inclos- 
ures  to  protect  the  same  from  dam- 
ages. The  evidence  showed  that 
plaintiff's  cattle  reached  their  desti- 
nation at  midnight  and  were  then 
offered  him  on  payment  of  the 
freight.  He  did  not  have  the  money 
with  him  and  refused  to  receive  the 
cattle  that  night,  whereupon  they  were 
unloaded,  and  put  in  the  company's 
pens.  The  weather  was  cold  and 
wet,  and  plaintiff,  who  was  a  stranger 
in  the  city,  did  not  know  where  to 
take  his  cattle.  It  was  held  that 
the  evidence  supported  the  finding 
that  plaintiff  was  not  obliged  to  re- 
ceive the  cattle  when  tendered  under 
such  circumstances,  and  that  accord- 
ingly the  company's  liability  as  a 
carrier  did  not  cease  on  the  unload- 
ing of  the  cattle.     Houston,  etc.,  R 


Co.  v.  Trammell,  28  Tex.  Civ.  A.  312. 
68  SW  716.  (2)  Where  the  cars  of 
the  defendant  carrier  reached  the 
place  of  delivery  at  about  sundown 
on  Saturday  evening  and  were  placed 
on  a  sidetrack,  and  the  consignee 
declined  receiving  the  goods  on  the 
ground  that  it  was  too  late.  When 
the  carrier's  agents  opened  the  cars 
on  Monday  morning,  it  was  found 
that  some  of  the  goods  had  been 
stolen.  The  carrier  was  held  liable 
to  the  consignee  for  the  value  of  the 
goods,  the  court  considering  that  the 
offer  of  delivery  was  wanting  in  the 
essential  requirements  of  a  proper 
time,  a  proper  manner,  and  a  proper 
place,  and  that  the  responsibility  as 
carrier  still  continued.  Eagle  v. 
White,  6  Whart.  (Pa.)  605,  37  AmD 
434. 

30.  Hill  v.  Humphreys,  6  Watts 
&  S.   (Pa.)   123,  39  AmD  117. 

31.  Hill  v.  Humphreys,  6  Watts 
&  S.    (Pa.)   128,   39  AmD  117.- 

38.  Pate  v.  Henry,  6  Stew.  &  P. 
(Ala.)  101:  Merwln  v.  Butler,  17 
Conn.  188;  Smith  v.  Jones,  3  Dana 
(Ky.)  89. 

[a]  Bale  applied. — In  Marshall  v. 
American  Express  Co.,  7  Wis.  1,  73 
AmD  381,  the  defendant  carrier  de- 
livered a  package  of  money  to  the 
teller  of  a  bank  at  half-past  five  in 
the  afternoon.     He  refused  it  on  the 

ground  that  the  cashier  had  gone 
ome  and  that  the  vault  was  locked 
up.  The  carrier  put  it  in  his  own 
safe,  and  during  the  night  the  money 
was  stolen.  Banking  hours  ended  at 
four  in  the  afternoon.  It  was  shown 
that  the  bank  had  been  accustomed 
to  receive  money  from  the  defendant 

Sarrier  after  banking  hours.     It  was 
eld   that    defendant   was   not   liable. 

33.  Delivery  at  wrong  plaoa  as 
oonstltutlng  conversion  see  infra 
i    384. 

Place  of  delivery  of  goods  ship- 
ped by  water  see  Shipping  [36  Cyc 
225]. 

34.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Gilmer,  89  Ala.  534,  7  S  664. 

111. — Cahn  v.  Michigan  Cent.  R.  Co., 
71  111.  96;  St.  Louis,  etc.,  R.  Co.  v. 
Rose,   20   111.   A.    670. 

Mo. — Loomls  v.  Wabash,  etc.,  R. 
Co..  17   Mo.   A.   840. 

Pa. — Graft   v.    Bloomer,    9    Pa.    114. 

Tenn. — Dunlap  Lumber  Co.  v. 
Nashville,  etc,  R.  Co.,  128  Tenn.  168, 
165   SW  224. 

Eng. — Hyde  v.  Trent,  etc.,  Nav. 
Co.,  6  T.  R.  389.  101   Reprint  218. 

[a]  Bole  applied*— (1)  A  carrier, 
having  agreed  to  deliver  goods  in 
Pittsburgh,  is  liable  for  a  loss  by 
fire  which  occurred  after  their  ar- 
rival at  his  warehouse  at  Allegheny, 
to     which     he     had     removed     some 


months  before  and  occupied,  as  was 
the  custom  of  the  trade,  until  the 
aqueduct  across  the  river  to  Pitts- 
burgh was  completed.  Graff  v. 
Bloomer,  9  Pa.  114.  (2)  An  engage- 
ment to  deliver  goods  at  plaintiff's 
house  in  Manchester,  Implied  from 
charging  the'  price  of  cartage  from 
defendant's  warehouse  in  the  same- 
town  to  plaintiff's  house,  was  not 
discharged  by  delivery  at  the  ware- 
house in  Manchester,  and  the  car- 
riers were  bound  to  make  good  a 
loss  occasioned  by  fire  at  the  latter 

glace.  Hyde  v.  Trent,  eta,  Nav.  Co., 
T.  R  389,  101  Reprint  218.  (3)  A 
stipulation,  to  transport  freight  to  a 
point  named  therein  was  not  com- 
piled with  by  delivering  the  freight 
at  a  point  short  of  its  destination, 
situated  in  another  county  with  a 
large,  unbrldged  river  intervening, 
and  accessible  only  by  ferryboat. 
Loomis  v.  Wabash,  etc.,  R  Co..  17 
Mo.  A.   340. 

[b]  Delivery  on  sidetrack*— where 
the  bill  of  lading  issued  by  the  car- 
rier designates  the  destination  of  the 
consignment  at  a  certain  sidetrack 
in  the  city,  delivery  must  be  made 
at  the  sidetrack  specified.  Scovern 
v.  Chicago,  etc.,  K.  Co.,  189  111.  A. 
126 

[c]  "TTraal  plaoe  of  delivery.'* — a 
clause  in  the  bill  of  lading  providing; 
for  carriage  "to  its  usual  place  of 
delivery  at  said  destination"  does  not 
give  the  carrier  the  right  by  its  rule 
to  change  the  place  of  destination. 
Scovern  v.  Chicago,  etc.,  R.  Co.,  189 
111.  A  126,  131. 

35.  Graff  v.  Bloomer,  9  Pa.  114. 
116. 

36.  Louisville,  etc.,  R.  Co.  v.  Bern- 
beim,  113  Ala.  489,  21  S  405;  Den- 
ver, etc,  R  Co.  v.  DeWltt,  1  Colo. 
A.  419,  29  P  524;  Rogers  v.  Fargo. 
47  Misc.   166,  93  NTS  650. 

ial  Booonslgning  order  for  altren. 
destlnatlon<— A  carrier  accepting 
a  shipment  to  a  point  on  its  own 
line,  in  the  absence  of  a  special 
promise  or  a  universally  recognised 
custom,  is  not  bound  to  obey  a  re- 
conslgnlng  order  directing  the  deliv- 
ery of  the  merchandise  In  carriage 
to  another  road  with  which  it  mokes 
physical  connection  at  the  consigned 
point,  such  a  reconslgnlng  order  in- 
volving either  the  sending  of  its  own 
cars  beyond  its  line  or  the  unloading 
and  reloading  of  such  merchandise. 
Martin-Howe  Coal  Co.  v.  Illinois 
Cent.    R.   Co.,   142   111.   A.   80. 

37.  Duty  to  unload  oars  delivered 
onprlvate  tracks  see  supra  I  120. 

Termination  of  oarriax*B  liability 
as  suoh  by  placing'  oarload  shipments) 
on  sidetraexs  see  supra  f  826. 

38.  Banner    Grain    Co.    v.     Great 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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lion."  Receiving  and  delivering  freight  on  spur 
tracks  of  private  individuals  is  purely  a  matter 
of  contract  to  which  either  party  may  attach  any 
condition  desired.40  And  it  has  been  held  that  the 
fact  that  it  has  been  the  custom  and  practice  of  the 
carrier  to  place  consignments  billed  for  private 
spur  tracks  on  such  tracks  will  not  prevent  the 
carrier  from  changing  its  manner  of  delivering  con- 
signments by  making  delivery  on  a  switch  instead 
of  on  the  private  spur,  provided  notice  of  such  ac- 
tion is  given  to  the  consignee ;  such  notice,  how- 
ever, is  necessary.41 

[i  357]  c  Acceptance  at  Place  Other  Than  Des- 
tination Specified.  While  the  owner  of  the  goods 
is  under  no  circumstances  required  to  receive  them 
before  arrival  at  destination,  he  may  accept  them 
at  any  place  before  or  after  arrival  at  destination, 
and  this  acceptance  will  work  a  discbarge  of  the 
earrier  from  further  liability.4*  The  place  of  de- 
livery may  always  be  varied  with  the  assent  of  the 
owner  of  the  property,  and  if  he  interferes  to  con- 
trol or  direct  in  the  matter  he  assumes  the  respon- 
sibility.44 So  it  has  been  held  that,  while  a  con- 
signee should  be  notified, of  the  arrival  of  goods  at 
a  place  other  than  the  destination  contracted  for, 
if  he  directs  the  goods  to  be  forwarded  to  another 
place  and  receives  them,  this  acceptance  amounts 
to  a  waiver  of  the  carrier's  liability  for  an  erroneous 
delivery.48  The  acceptance  of  goods  from  the  car- 
rier at  an  intermediate  point  will  not  free  the  car- 
rier from,  responsibility  for  damages  already  in- 
curred.48 An  offer  to  receive  at  an  intermediate 
point   on    conditions  which    are   refused   will   not 


terminate   the   carrier's   liability   nor  its  duty   to 
deliver  at  the  original  destination.47 

[«,  358]  d.  Duty  to  Deliver  at  Usual  Place  at 
Destination  for  Making  Delivery — (1)  Statement 
of  Rule.  The  place  where  property  is  to  be  deliv-  . 
ered  by  a  carrier  is  at  the  usual  place  for  making 
such  delivery  at  the  point  of  destination,48  unless, 
as  may  be  done,  a  specified  place  is  expressly  stipu- 
lated for  in  the  contract  of  shipment,48  or  unless 
delivery  at  the  usual  place,  such  as  the  carrier's 
freight  depot,  is  waived.60  And  where  the  carrier 
has  completed  the  contract  of  shipment,  it  is  not 
bound  to  deliver  the  loaded  cars  containing  the 
goods  shipped  to  another  carrier  in  the  city  of  des- 
tination to  be  transported  by  its  line  across  the 
city  in  the  absence  of  any  custom  requiring  it.u 
Ordinarily  the  usual  place  is  the  station  or  the 
warehouse  where  goods  are  customarily  unloaded 
and  delivered.82  But  a  railroad  company  is  not 
required  by  law  to  keep  a  warehouse  or  a  depot  at 
every  station  along  its  line,  and  may  lawfully 
stipulate,  either  expressly  or  by  implication,  that 
it  will  assume  no  liability  as  warehouseman  at  a 
flag  station  where  it  has  no  depot  nor  agent,  and 
that,  when  the  goods  have  been  delivered  on  a  sid- 
ing or  placed  on  a  platform,  delivery  will  be  con- 
sidered complete  and  the  carrier  exonerated  from 
any  further  responsibility.53  The  foregoing  rule 
is  based  on  the  theory  that  a  delivery  of  this  char- 
acter is  the  only  delivery  whieh  it  is  within  the 
power  of  the  carrier  to  make.8*  A  fortiori  is  the 
carrier  relieved  of  further  responsibility  by  a  .de- 
livery of  this  character  where  the  consignee  was 


Northern  R.  Co.,  11*  Minn.  68,  137 
NW  141.  41  LRANS  678  and  note; 
Gulf  Compress  Co.  v.  Alabama  Great 
Southern  K.  Co.,  100  Misa.  (82,  66  8 
6(6;  New  York  Cent.,  etc.,  R.  Co.  v. 
General  Electric  Co.,  83  Misc.  629, 
146  NTS  822  (rev  on  other  grounds 
167  App.  DiV.  726,  168  NY8  47t]l 
Brooks  Mfg.  Co.  v.  Southern  R.  Co., 
152  N.  C.    666.   68   S  243. 

a*.  New  York  Cent.,  etc.,  R.  Co. 
t.  General  Electric  Co.,  83  Misc.  629, 
146  NTS  822  [rev  on  other  grounds 
167  App.   Div.    726,   158   NTS    478]. 

45.  Gulf  Compress  Co.  v.  Alabama 
Great  Southern  R.  Co.,  100  Miss.  582, 
66  8  666. 

41.  Webre  v.  Texas,  etc.,  R  Co., 
6  La.  A.    (Orleans)    127. 

48.  Houston,  etc.,  R.  Co.  v.  Burns, 
41  Tex.  Civ.  A.  88,  90  SW  688. 

43.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Gilmer.   89   Ala   634,   7   8   654. 

Me.— Stone  v.  Waltt,  31  Me.  400, 
62  AmD  621. 

Miss. — Bennett  v.  Byram,  38  Miss. 
17,  75  AmD  90. 

N.  H. — Jewell  v.  Grand  Trunk  R, 
Co..  55  N.  H.  84. 

N.  Y. — Whitin  v.  Pendegast,  60  N. 
T.  474;  Sweet  v.  Barnev,  28  N.  Y. 
135;  Parsons  v.  Hardy,  14  Wend.  215. 
28  AmD  521. 

Oh.— Cleveland,  etc,  R.  Co.  v.  Sar- 
gent, 19  Oh.   St.  438. 

Pa. — Reed   v.   Dick,  8  "Watts  479. 

44.  Lewis  v.  Western  R.  Corp., 
11  Mete.  (Mass.)  509:  Jewell  v. 
Grand  Trunk  R.  Co.,  56  N.  H.  84. 

46.  Haymoan  v.  Canadian  Pac,  R., 
43  Misc.   74,   86   NY8   728. 

461  Atkinson  v.  Steamboat  Castle 
Garden,  28  Mo.   124. 

47.  Arbuckle  T.Thompson,  37  Pa  170. 

48.  Missouri,  etc..  R  Co.  v.  Pul- 
len,  90  Ark.  182,  118  SW  708;  Sea- 
board Alr-Llne  R.  Co.  v.  Dixon,  140 
Ga.  804.  79  SE  1118;  Loeb  v.  Wabash 
R.  Co.,  (Mo.)  86  SW  118;  Klass 
Commn.  Co.  v.  Wabash  R  Co.,  80  Mo. 
A.  164. 

„«*.    Ark. — Missouri,  etc.,  R  Co.  v. 
PulUm,  90  Ark.   182,   118   SW  702. 

111. — Peo.  v.  Chicago,  etc.,  R.  Co- 
lt IlL  96,  8  AmR  631  (holding  that, 
without  previous  contract,  the  ship- 
per !•  not  entitled  to  have  the  goods 


delivered  at  a  different  warehouse 
from  that  at  which  the  goods  are 
usually  delivered  and  to  which  the 
carrier  has  access;  he  cannot  require 
that  the  carrier  provide  facilities  for 
delivery  at  a  different  warehouse); 
Dixon   v.   Dunham,   14   111.    824. 

Minn. — Banner  Grain  Co.  v.  Great 
Northern  R.  Co.,  119  Minn.  68,  137 
NW  161,  41   LRAN8  678  and  note. 

Miss. — Gulf  Compress  Co.  v.  Ala- 
bama Great  Southern  R  Co.,  100 
Miss.  582,  56  S  666. 

N.  J. — Brie  R.  Co.  v.  Wanaque 
Lumber  Co.,  75  N.  J.  L.  878,  69  A 
168. 

N.  C. — Brooks  Mfg.  Co.  v.  Southern 
R.  Co..  162  N.  C.  666.  68  S  243  (hold- 
ing that,  in  the  absence  of  special 
agreement,  the  carrier  cannot  be 
compelled  to  deliver  a  carload  of 
freight  on  the  private  track  of  a 
consignee). 

See    also    infra    I    859. 

BO.  Central  of  Georgia  R  Co.  v. 
Montmollen.  145  Ala.  468,  89  8  820, 
117  A«nSR  68. 

[a]  Waiver  of  right  to  delivery  at 
usual  plaoe  of  delivery. — The  un- 
qualified refusal  of  a  consignee  to 
receive  goods  tendered  it  by  the  car- 
rier is  a  waiver  of  the  right  to  insist 
on  a  delivery  at  the  usual  place  of 
delivery.  Central  of  Georgia  R.  Co. 
v.  Montmollen,  145  Ala.  468,  39  S 
820,  117  AmSR  58. 

61.  Seaboard  Air-Line  R.  Co.  v. 
Dixon.  140  Ga.  804,  79  SB  118.  See 
also  Grand  Trunk  R.  Co.  v.  Laidlaw 
Lumber  Co.,  2  OntWN  648,  18  Ont 
WR  340  (holding  that  the  contract 
of  the  carrier  is  completed  when  the 
cars  reach  the  freight  terminals  of 
the  carrier,  and  no  duty  rests  on  the 
carrier  to  carry  or  to  have  the  cars 
carried  beyond  their  line  and  over 
another  line  to  the  consignees'  yard 
in  the  same  city,  except  as  agents 
for  and  on  behalf  of  the  consignee). 

63.  State  v.  Intoxicating  Liquors, 
102  Me.. 206,  66  A  893,  11  LRANS  550 
and  note;  Norway  Plains  Co.  v.  Bos- 
ton, etc.,  R.  Co.,  1  Gray  (Mass.)  262, 
61  AmD  483:  Loeb  v.  Wabash  R.  Co., 
(Mo.)  85  SW  118:  Gashweiler  v.  Wa- 
bash, etc.,  R.  Co..  83  Mo.  112,  63 
AmR  658;  Holtsclaw  v.  Duff,  27  Mo. 


392;    Klass   Commn.   Co.   v.   Wabash 
R.  Co.,  80  Mo.  A.  164. , 

"When  railways  took  the  place  of 
oonveyances  drawn  by  animals,  ne- 
cessity required  the  relaxation  of 
this  rule  so  as  to  allow  of  the  sub- 
stitution In  place  of  personal  de» 
livery  a  delivery  at  the  warehouse 
or  depot  provided  by  the  companies 
for  the  storage  of  goods."  State  v. 
Republican  valley  R.  Co.,  17  Nebr. 
647i  666,   24   NW  329,  62  AmR  424. 

5S.  Southern  R.  Co.  v.  Barclay,  1 
Ala  A.  348,  66  8  26;  Hill  v.  St.  Louis, 
etc.,  R  Co-  67  Ark.  402.  65  SW  216; 
Morrison  Tent,  etc.,  Co.  v.  Illinois 
Cent.  R.  Co..  190  Mo.  A.  67,  176  SW  220 
(holding  further  that,  where  a  bill  of 
lading  authorized  d  carrier  to  deposit 
goods  on  the  platform  at  stations 
where  it  had  no  agent,  the  fact  that 
It  placed  goods  in  a  warehouse  on 
the  platform  was  not  a  conversion, 
rendering  it  liable  for  their  unex- 
plained loss,  it  appearing  that  the 
key  to  the  warehouse  was,  for  the 
convenience  of  consignees,  left  with 
a  householder  in  the  vicinity)'  Allam 
v.  Pennsylvania  R.  Co.,  183  Pa.  174, 
38  A   709,   39  LRA   535. 

a]  Implied  oentraot  Illustrated^— 
tere  goods  are  shipped  to  a  place 
where  there  Is  a  sidetrack  but  no 
station  or  agent  of  the  carrier,  which 
fact  is  known  to  the  consignee,  and 
the  failure  to  employ  an  agent  Is  not 
shown  to  be  unreasonable  In  view  of 
the  condition  of  the  company's  busi- 
ness, leaving  the  car  of  goods  on  the 
sidetrack  constitutes  a  good  delivery 
and  relieves  the  company  from  fur- 
ther responsibility.  South,  etc..  Ala- 
bama R.  Co.  v.  Wood,  66  Ala  167, 
173,  41  AmR  749  (where  the  court 
said:  "When  the  consignee  was  in- 
formed that  there  was  no  agent  of 
the  company  there,  he  was  virtually 
told  that  there  would  be  no  custody 
of  the  goods  by  the  carrier  after 
arrival.  The  shipment,  after  such 
knowledge,  was  an  assent,  on  the 
part  of  the  shipper,  to  the  implied 
conditions");  Reia  v.  Southern  R.  Co., 
149    N.   C.    423,   63    8B  112. 

64.  Louisville,  etc..  R.  Co.  v.  Gil- 
mer, 89  Ala.  634.  7  8  654. 
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present  "when  the  car  was  placed  on  the  sidetrack 
and  assumed  control  of  the  goods,  and  removed 
part  of  them,  failing. then  to  remove  the  balance, 
subsequently  burned  in  the  car,  merely  from  lack 
of  conveyances.65 

[ft  359]  (2)  Bale  as  Affected  by  Special  Con- 
tract. If  goods  are  accepted  for  delivery  at  a  speci- 
fied warehouse,  or  other  particular  place,  the  car- 
rier is  bound  to  deliver  at  such  place,  although  it 
is  not  the  ordinary  place  for  delivery  at  that  des- 
tination.14 But  when  it  has  so  delivered  the  goods, 
it  is  exonerated  from  subsequent  loss,  although 
they  never  came  into  the  possession  of  the  con- 
signee or  the  owner." 

[ft  360]  (3)  Bole  as  Affected  by  Statute.  Un- 
der some  statutes  railroad  companies  are  expressly 
prohibited  from  making  delivery  of  grain  in  bulk 
which  they  may  have  received  for  transportation 
into  any  warehouse  other  than  that  to  which  it  is 
consigned  except  when  the  owner's  or  the  con- 
signee's assent  has  been  obtained.5*  Such  statutes 
apply  only  to  shipments  of  grain,9*  and  are  limited  to 
cases  where  grain  is  shipped  in  bulk,90  and  to  cases 
where  the  warehouse  or  the  elevator  to  which  the 
grain  is  consigned  is  not  located  near  the  carrier's 


tracks  nor  near  tracks  over  which  it  has  a  right 
of  way.81  The  statute  has  no  application  to  eases 
in  which  the  grain  was  not  originally  consigned  to 
a  particular  elevator  at  the  time  of  shipping.  A 
mere  demand  by  the  consignee  at  the  place  of  des- 
tination that  the  grain  be  delivered  at  a  particular 
warehouse  is  not  enough  to  render  the  company 
subject  to  the  penalties  of  the  statute.** 

[ft  361]  2.  Duty  to  Deliver  at  Suitable  Place 
for  Receipt  of  Goods  by  Consignee.  In  addition  to 
the  duty  already  mentioned  to  deliver  at  the  des- 
tination specified  in  the  contract  of  shipment  and 
at  no  other  place,  it  is  the  further  duty  of  the  car- 
rier, when  the  goods  have  reached  their  proper 
destination,  to  deliver  them  at  a  place  safe  and 
reasonable  for  the  consignee  to  receive  them.03  Or- 
dinarily it  is  a  question  for  the  jury  under  the  cir- 
cumstances of  each  particular  case  to  determine, 
under  proper  instructions  from  the  court,  what 
would  be  a  reasonable  place  for  delivery.*4  How- 
ever, if  the  consignee  accepts  a  delivery  of  the  ship- 
ment at  a  place  or  in  a  manner  different  from  what 
the  law  would  require  of  the  carrier,  he  thereby 
waives  his  right  to  demand  delivery  at  a  different 


66.  Brennfieck  v.  Mobile,  etc.,  R. 
Co.'.  184  Ala.  64E,  63  S  964.  See  also 
supra  I  357  notes  44,  45. 

66.  111. — Chicago,  etc..  R.  Co.  v. 
National  El.,  etc.,  Co.,  153  111.  70,  33 
NE  916;  Vincent  v.  Chicago,  etc.,  R. 
Co..   49   111.   S3. 

N.  Y. — Loomts  v.  New  York  Cent., 
etc..  R.  Co.,  214  N.  Y.  447,  108  NE 
837  [rev  153  App.  Dlv.  938  mem,  188 
NYS  1126  mem]  (holding-  that,  where 
a  bill  of  lading  for  a  shipment  of 
freight  to  a  large  city  contained  the 
name  "of  the  street  under  that  of  the 
consignee,  If  the  street  named  was 
merely  descriptive,  the  consignee  is 
not  bound  to  deliver  the  goods  there, 
but  if  it  was  descriptive  of  the  sta- 
tion at  which  the  shipment  was  to 
be  delivered  the  goods  must  be 
tendered  at  that  point);  Price  v. 
Oswego,  etc.,  R.  Co.,  50  N.  Y.  213,  10 
AmR  475. 

N.  C. — Brooks  Mfg.  Co.  v.  South- 
ern R.  Co..  152  N.  C.  665,  68  SE  243 
(holding  further  that  a  carrier  haul- 
ing its  cars  on  to  the  private  track 
of  the  consignee  for  unloading  must 
place  the  car  in  such  a  position  that 
it  may  be  accessible  for  unloading). 

Tex. — Texas,  etc.,  R.  Co.  v.  Drls- 
kell,    (Civ.   A.)    128   SW  466. 

wis. — The  Steamship  Sultana  v. 
Chapman,  5  Wis.  454. 

See  also  supra  5  358  note  49. 

fa]  Illustrations,— ( 1 )  Where  a 
railroad  company  contracts  to  de- 
liver a  car  of  lumber  to  the  consignee 
In  a  specified  part  of  a  city,  a  tender 
of  the  lumber  to  the  consignee  at  its 
station  in  the  city  is  not  a  compli- 
ance with  Its  undertaking,  and  its 
failure  to  deliver  in  the  part  of  the 
city  specified  Is  a  breach  of  Its  con- 
tract, so  that  a  sale  of  the  lumber 
for  charges  claimed  to  be  due  there- 
on was  a  conversion  thereof,  which 
made  It  liable  to  the  shipper  for  Its 
value.  Texas,  etc.,  R.  Co.  v.  Drlskell, 
(Tex.  Civ.  A.)  128  SW  466.  (2) 
Where  defendant  railroad  agreed 
with  plaintiff,  the  consignee  of 
freight,  that  without  extra  charge  it 
would  send  certain  cars  consigned 
to  plaintiff,  and  which  had  not  ar- 
rived, to  his  place  of  business  over 
the  roads  of  connecting  carriers,,  in- 
stead of  sending  them  directly  to  de- 
fendant's "hold"  tracks,  defendant 
continued  to  sustain  the  relation  of 
common  carrier  to  plaintiff,  and  was 
liable  for  the  loss  resulting  from 
failure  to  promptly  deliver  the  cars, 
although  such  failure  was  caused 
by  the  refusal  of  connecting  carriers 
to  receive  the  cars.  Cohen  v.  Mis- 
souri, etc.,  R.  Co.,  126  Mo.  A.  244, 
102   SW   1029. 


[b]    BUI    of-   lading    oontrols    ss 

•     '  -iMlii 


against  marks. — (1)  A  provision  in 
the  bill  of  lading  as  to  destination 
will  control  even  as  against  marks 
on  the  goods.  Moore  v.  Henry,  18 
Mo.  A.  35.  (2)  But  where  the  bill 
of  lading  was  for  transportation  to 
"East  St.  Louis  station,"  it  was  held 
that  such  specification  wquld  not 
overcome  the  Implied  agreement 
arising  from  the  marks  on  the  goods 
to  carry  to  St.  Louis  as  the  ultimate 
destination,  which  was  beyond  the 
carrier's  line.  Wabash,  etc.,  R.  Co. 
v.  Jaggerman,  115  111.  407,  4  NE  641. 

[cl  Onstonw— (1)  If  the  place  is 
specified  in  the  bill  of  lading,  evi- 
dence of  a  custom  to  unload  else- 
where is  not  admissible.  Cox  v. 
Peterson,  30  Ala.  608,  68  AmD  146. 
(2)  But  by  custom  the  place  of  un- 
loading within  the  limits  of  the  gen- 
eral place  of  destination  may  be 
determined.  Relss  v.  Texas,  etc..  R. 
Co.,  98  Fed.  633,  39  CCA  149;  Walker 
v.   Keenan,  73  Fed.  765,  19  CCA  668. 

ST.  GrafT  v.  Bloomer,  9  Pa.  114; 
Nerwby  v.  Ford,  36  Pa.  Super.  634. 
And  see  Hill  v.  St.  Louts,  etc.,  R. 
Co.,  67  Ark.  402,  65  SW  -216  (delivery 
on  sidetrack  as  stipulated  in  bill  of 
lading  is  a  sufficient  delivery)- 

68.  Vincent  v.  Chicago,  etc.,  R. 
Co..  49  IH.  33. 

[a]  Aa  to  the  usage  at  Dnlnta.  as 
to  the  delivery  of  wheat  to  a  public 
warehouseman  see  Arthur  v.  St. 
Paul,  etc.,  R.  Co.,  38  Minn.  96,  35 
NW  718.  And  see  Galesburg,  etc., 
R.  Co.  v.  West,  108  111.  A.  504  (hold- 
ing, under  statute,  that  grain  must 
be  delivered  at  the  elevator  to  which 
consigned,  and  that  leaving  It  on  a 
sidetrack  Is  not  sufficient). 

5».  Stetler  v.  Chicago,  etc.,  R. 
Co.,   49  Wis.   609,  6  NW  303. 

60.  Chicago  R.  Co.  v.  Stanbro, '87 
111.   195. 

61.  Hoyt  v.  Chicago,  etc.,  R.  Co., 
93  111.  601;  Stetler  v.  Chicago,  etc., 
R.  Co.,  49  Wis.  609.  6  NW  303. 

66.  Chicago,  etc.,  R.  Co.  v.  Stan- 
bro. 87  111.  196. 

63.  Ala. — Creek-American  Produce 
Co.  v.  Illinois  Cent.  R.  Co.,  4  Ala.  A. 
377.  68  S  994. 

Ga. — Southern  R.  Co.  v.  Morgan,  16 
Ga.  A.  617.  85  SE  933. 

Ky. — Lewis  v.  Louisville,  etc.,  R. 
Co.,  135  Ky.  361,  122  SW  184,  26  LRA 
NS   938,   21  AnnCas  527. 

Mo. — Yount  v.  Wabash  R.  Co..  136 
Mo.  A.  697,  119  SW  1;  Russell  Grain 
Co.  v.  Wabash  R.  Co.,  114  Mo.  A.  488, 
89  SW  908;  D.  Klass  Commn.  Co.  v. 
Wabash  R.  Co.,  80  Mo.   A.   164. 

N.  H. — Jewell  v.  Grand  Trunk  R. 
Co.,  65  N.   H.   84. 


-Brooks  Mfg.  Co.  v.  Southern 
666, 


N.  C-  _ 

R.  Co.,   152  N.  C.  6J6.-68  SB  243. 

Tex. — Morgan  v.  Dibble.  29  Tex. 
107,  94  AmD  264. 

See  also  supra  I  358. 

[a]  Thus,  (1)  where  a  hogshead  of 
molasses.  Instead  of  being  landed  on 
a  platform,  the  usual  place  for  heavy 
articles,  was  lost  in  an  attempt  to 
deliver  it  to  plaintiff  at  an  unusual 
and  unfit  place,  the  company  was 
held  responsible.  Benbow  v.  North 
Carolina  R.  Co.,  61  N.  C.  421,  98 
AmD  76.  (2)  Where  a  carrier's 
agent  consented,  when  requested,  to 
place  a  car  of  perishable  fruit  In 
position  for  unloading  and  failed  so 
to  do  and  the  fruit  decayed,  the  car- 
rier was  liable  for  his  negligent 
failure.  Texas,  etc.,  R.  Co.  v.  Payne, 
(Tex.   Civ.   A.)    156    SW   1126. 

[b]  Bffeet  of  sale  before  deHvery. 
— A  sale  of  goods  In  the  possession 
of  a  carrier  after  arrival  at  destina- 
tion, but  before  delivery,  did  not  re- 
lieve the  carrier  from  the  duty  to 
the  buyer,  derived  from  the  con- 
signee, to  place  the  goods  In  a  posi- 
tion of  accessibility  for  delivery. 
Russell  Grain  Co.  v.  Wabash  R.  Co., 
114   Mo.   A.    488.   89    SW   908. 

fcT  Traok  delivery,— Code  (1907) 
I  6604.  providing  that  railroad  com- 
panies shall  deliver  freight  at  their 
depots  or  warehouses,  or.  In  case 
of  "track  delivery,"  shall  place 
loaded  cars  at  an  accessible  place  for 
unloading  within  twenty-four  hours 
after  arrival,  by  the  words  "track 
delivery"  means  tracks  maintained 
by  the  railroad  companies  at  an  ac- 
cessible place  for  unloading  for  the 
fiurpose  of  delivering  freight  in  car- 
oad  lots.  Greek-American  Produce 
Co.  v.  Illinois  Cent.  R.  Co.,  4  Ala.  A 
377.  58   S  994. 

*[d]  presentation  of  MU  of  lading 
as  oondltlon  precedent  to  dettreriv— 
A  carrier  not  authorized  to  deliver 
the  goods  until  the  presentation  of 
the  bill  of  lading  need  not  place  the 
car  containing  the  goods  on  the  de- 
livery track  until  the  person  entitled 
to  the  goods  Is  prepared  by  the  pre- 
sentation of  the  bill  of  lading  to  re- 
ceive the  goods.  Lyons  v.  New  York 
Cent.,  etc.,  R.  Co.,  186  App.  Dlv.  Ml, 
120   NYS    1133. 

[el  Tender  of  freight  charges  as  » 
oondltlon  preoedent~— The  consignee 
is  not  required  to  tender  freight 
charges  In  advance  of  a  demand  that 
a  "solid"  car  be  so  placed  as  to  make 
Its  unloading  practicable.  Southern 
R.  Co.  v.  Morgan,  16  Ga.  A.  617,  15 
SE  933. 

64.  Jewell  v.  Grand  Trunk  R  Co., 
65  N.  H.  84. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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place  or  in  a  different  manner,  and  cannot  hold  the 
earner  liable  for  losses  occurring  in  the  coarse  of 
a  removal  from  such  place  of  delivery,  although 
they  might  not  have  occurred  had  a  proper  deliv- 
ery been  made.88 

[f  362]  F.  Storage.  While  it  may  be  the  duty 
of  the  consignee  ,to  be  present  to  receive  the  goods 
when  ready  for  delivery,"  yet  the  carrier  cannot 
abandon  the  goods  for  failure  of  the  consignee  to 
appear  and  claim  them;  it  must  store  or  ware- 
house them.87 

[f  363]  G.  Opportunity  to  Inspect.88  The  con- 
signee has  the  right  to  examine  the  goods  before 
accepting  delivery;8*  and  this  doctrine  applies  to 
interstate  as  well  as  intra-state  shipments,  there 
being  nothing  in  the  Carmack  amendment  which 
restricts  this  right.70  If  unloading  is  essential  for 
that  purpose,  the  duty  rests  on  the  carrier  to  un- 
load. The  lawful  holder  of  the  bill  of  lading  has 
a  right  to  inspect  the  consignment  at  a  sidetrack 
designated  in  the  bill  of  lading  and  cannot  be  re- 
quired to  make  the  inspection  on  another  sidetrack 


which,  by  the  rules  of  the  railroad  known  to  such 
holder,  has  been  set  aside  for  inspection.72  How- 
ever, the  delivery  of  cars  of  goods  at  the  proper 
place  for  inspection  by  the  consignee  releases  the 
carrier  from  liability  as  a  common  carrier,  unless 
the  consignee,  on  inspection,  rejects  the  freight 
and  notifies  the  carrier  to  that  effect.79 

[i  364]  H.  Usage  or  Custom  as  Affecting  De- 
livery.74 The  duty  of  the  carrier  as  to  making  de- 
livery may  be  determined  by  .established  custom  or 
well-known  usage  which  will  be  binding  on  the 
shipper  and  the  consignee.75  Thus,  the  place  of  de- 
livery may  be  determined  by  usage,7'  And  the 
usage  being  established  that,  in  the  case  of  a  con- 
signment of  goods  to  a  particular  person,  the  owner 
or  the  shipper  could  not  require  the  carrier  to  de- 
liver the  goods  in  different  parcels,  an  offer  by  the 
carrier  to  deliver  all  the  goods,  within  a  reasonable 
time  and  in  proper  business  hours,  at  whatever 
place  the  owner  or  the  shipper  might  direct,  dis- 
charges the  earner  from  his  extraordinary  lia-. 
bility.77     So    where   a   local   custom   required   the 


65.  Jewell  v.  Grand  Trunk  R.  Co., 
65  N.   H.   84. 

66.  The  Mill  Boy,  IS  Fed.  181,  4 
McCrarjr  383;  Gulf  City  Constr.  Co. 
t.  Louisville,  etc.,  R.  Co..  121  Ala. 
621.  2*  S  679;.  Pickering  v.  Weld.  159 
Haas.    622,   34   NB  1681. 

67.  See  infra  I  *»«. 

68.  Sight  of  consignee  of  O.  O.  D. 
shipment    to    Inspection    see    infra 

66.  U.  8. — Bradstreet  v.  Heran.  3 
F.  Can.  No.  1.792.  Abb.  Adm.  209  [aff 
1  F.  Cas.  No.  1.792a,  2  Blatchf.  1161; 
Dibble  v.  Morgan,  7  F.  Cas.  No.  3,881, 
1  Woods  406;  The  Mary  Washing-ton, 
IS  F.  Cas.  No.  9.229,  1  Abb.  1,  Chase 
126. 

Ionuu — Skinner  v.  Chicago,  etc,  R. 
Co.,   ft   Iowa  191. 

La. — Burkenroad  Goldsmith  Co.  v. 
Illinois  Cent.  R.  Co.,  138  La.  81.  70 
A  44. 

Minn.— Christian  v.  First  Div.  St. 
Paul,  etc.,  R.  Co..  20  Minn.  21. 

N.  Y. — Earnest  v.  Delaware,  etc.. 
R.  Co..  149  App.  Div.  330.  184  NTS 
322;  Herrick  v.  Gallagher,  60  Barb. 
566:  Clark  v.  Masters.  14  N.  T. 
Super.  117;  Brand  v.  Weir,  27  Misc. 
111.  57   NTS  731. 

N.  C. — Sloan,  v.  Carolina  Cent.  R. 
Co..  126  N.  C.  487,  36  SE  21.  See 
also  Elm  City  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  171  N.  C.  182,  88 
SE  139  (holding  that  a  railroad  com- 
pany properly  allowed  inspection, 
where  the  shipper  sent  out  circular 
letters  that  it  would  allow  inspec- 
tion, but  the  bill  of  lading  prohibited 
inspection  without  the  shipper's 
written  permission). 

[a]  Carload  lots*— Every  consignee 
is  entitled  to  an  inspection  of  goods 
shipped  in  carload  lots,  before  Tie  is 
bound  to  accept  or  reject  the  ship- 
ment. Burkenroad  Goldsmith  Co.  v. 
Illinois  Cent.  R.  Co.,  138  La.  81.  70 
S  44. 

70.  Earnest  v.  Delaware,  etc.,  R. 
Co..  149   App.  Div.   380,  134  NTS  328. 

71.  Hudson  River  Lighterage  Co. 
v.  Wheeler  Condenser,  etc.,  Co.,  93 
Fed.  374  (holding,  however,  that  it 
is  only  the  unloading  necessary  to 
place  the  goods  In  the  possession  of 
the  consignee  which  Is  required  of 
the  carrier). 

78.  Scovern  v.  Chicago,  etc.,  R. 
Co..  189  111.  A.  126. 

73.  Kingman  St.  Louis  Impl.  Co. 
v.  Southern  R.  Co.,  133  Mo.  A.  317, 
112  SW   721. 

74.  See  generally  Customs  and 
Usages  [12  Cyc  1028]. 

Usage  or  custom  aa  effecting  de- 


3    by     express     companies     see 
Infra  f  367. 

76.  U.  8. — Devato  v.  Etght  Hun- 
dred and  Twenty-Three  Barrels  of 
Plumbago.  20  Fed.  610;  The  Mill  Boy, 
13  Fed.  181,  4  McCrary  383;  Field 
v.  The  Lovett  Peacock,  9  F.  Cas.  No. 


4.768;  The  Richmond,  20  F.  Cas.  No. 
11,796,  1  Biss.  49. 

Ala. — Stone  v.  Rice.  58  Ala.  95; 
Alabama,  etc.,  R.  Co.  v.  Kidd,  29  Ala. 
221. 

Colo. — Denver,  etc..  R.  Co.  v.  De 
Witt,    1   Colo.   A.   419.   29   P   624. 

111. — Indianapolis.'  etc.,  R.  Co.  v. 
Murray.  72  111.  128;  Cahn  v.  Michi- 
gan Cent.  R.  Co..  71  111.  96;  Chicago, 
etc..  R.  Co.  v.  Kendall.  72  III.  A.  106. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Nash.  43  Ind.  428. 

Iowa. — Angle  v.  Mississippi,  etc., 
R.  Co..  9  Iowa  487. 

Me. — State  v.  Intoxicating  Liquors. 
102  Me.  206,  66  A  393,  11  LRANS 
550. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co..   183   Mass.   164. 

Mich. — Gates  v.  Detroit,  etc.  R. 
Co..  168   Mich.  477,  122  NW  1078. 

Mo. — Pindell  v.  St.  Louis,  etc.,  R. 
Co..  41  Mo.  A.  84. 

N.  H. — Stlmnon  v.  Jackson.  58  N. 
H.    138. 

N.  T. — Blossom  v.  Champion,  37 
Barb.  654;  Hempstead  y.  New  Tork 
Cent.  R.  Co..  28  Barb.  486;  Atlantic 
Nav.  Co.  v.  Johnson,  27  N.  T.  Super. 
474. 

Pa. — McMasters  v.  Pennsylvania  R. 
Co..  69  Pa.  374.  8  AmR  264. 

S.  C. — Galloway  t.  Hughes.  17  S. 
C.   L.   663. 

Utah. — Sharp  y.  Clark,  13  Utah 
610,  45  P  666. 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co..  68  W.  Va.  128,  69  SE  949, 
14   LRANS   893. 

And  see  Conley  y.  Canadian  Pac. 
R.   Co.,   32   Ont.   268. 

"If  not  in  contravention  of  estab- 
lished rules  of  law  and  in  the  ab- 
sence of  any  provision  to  the  con- 
trary, a  local  or  special  custom  regu- 
lating the  delivery  of  goods  forms 
part  of  the  contract  of  shipment" 
South  Deerfleld  Onion  Storage  Co.  v. 
New  Tork,  etc,  R.  Co.,  222  Mass. 
635,  537,   111   NE  367. 

[a]  Ijooal  usage  must  be  affirma- 
tively established.  Rowland  v.  Mlln, 
2    Hilt.    (N.   T.)    160. 

[bl  Kong  established,  uniform,  and 
well-known  usage  as  to  the  mode  of 
delivery  is  a  part  of  the  contract. 
The  Richmond,  20  F.  Cas.  No.  11,796, 
1   Bias.   49. 

76.  U.  S. — The  Boston,  3  F.  Cas. 
No.  1,671,  1  Lowell  464;  Bradstreet 
v.  Heran,  3  F.  Cas.  No.  1,792,  Abb. 
Adm.  209  raff  3  F.  Cas.  No.  1,792a.  2 
Blatchf.    116]. 

Mass. — Washburn  Crosby  Co.  v. 
Boston,  etc.,  R.  Co.,  180  Mass.  252, 
62  NE  590;  Packard  v.  Earle.  113 
Mass.  280. 

N.  H. — Stimson  v.  Jackson,  68  N. 
H.  138. 

N.  T.— Atlantlo  Nav.  Co.  v.  John- 
son, 27  N.  T.  Super.  474. 

N.  C.— Homesly  v.  Ellas.  66   N.  C. 


330. 

Tex. — Texas,  etc.,  R.  Co.  v.  Coggin, 
44  Tex.  Civ.  A.  423,  99  SW  1052. 

[a]  Application  and  limitation  of 
rule. — (1)  In  an  action  against  a 
railroad  company  for  the  value  of  a 
carload  of  cotton  destroyed  by  Are 
after  Its  receipt  at  the  station  of 
destination,  evidence  that  the  com- 
pany had  built  a  private  spur  track 
to  the  consignee's  sheds  and  had 
adopted  a  custom  of  delivering  car- 
load shipments  to  such  consignee  by 
spotting  the  cars  on  such  track  next 
to  the  shed  was  not  Incompetent  as 
varying  or  contradicting  the  bill  of 
lading,  which  provided  that  the  con- 
tract was  accomplished  and  that  the 
company's  liability  should  terminate 
on  the  arrival  of  the  cotton  at  the 
station  of  delivery,  and  that  there- 
after the  company  would  be  liable 
only  as  warehouseman,  since  a  gen- 
eral custom  or  well  established  usage 
becomes  a  part  of  the  contract  and 
governs  as  to  the  place,  time,  and 
mode  of  making  delivery.  Arkansas 
Midland  R  Co.  v.  Premier  Cotton 
Mills,  109  Ark.  218,  168  SW  148.  (2) 
Where  a  railroad  contracting  to  haul 
logs  to  a  city  at  a  specified  rate  had 
established  a  custom  as  to  the  place 
of  delivery  of  carloads  of  logs  and 
other  carload  freight,  and  such  cus- 
tom continued  for  some  time  after 
the  making  of  the  contract,  delivery 
must  be  made  according  to  such  cus- 
tom, especially  where  a  delivery  at 
another  place  would  be  impracticable. 
Gates  v.  Detroit,  etc..  R.  Co.,  158 
Mich.  477,  122  NW  1078.  (3)  That 
a  railroad  company  had  been  accus- 
tomed in  behalf  of  a  firm  to  switch 
to  its  sidetrack,  to  be  unloaded  for 
the  consignee,  cars  of  Ice  brought  to 
destination  by  another  railroad  com- 

f>any,  did  not  make  the  former  liable 
n  damages  for  refusal  to  continue 
the  practice,  with  or  without  notice 
that  the  practice  would  be  discon- 
tinued, where  It  did  not  appear  that 
because  of  the  practice,  and  a  belief 
that  it  would  be  continued,  the  firm 
did  something  by  which  it  suffered 
Injury  on  a  discontinuance  of  the 
practice  without  reasonable  notice, 
and  that  no  such  notice  was  given. 
Western,  etc..  R.  Co.  v.  Halg,  136  Ga. 
494,  71  SE  792. 

[b]  Delivery  on  private  track*— 
Where  a  carrier  received  and  deliv- 
ered freight  on  private  spur  tracks, 
generally  under  contracts  between 
the  parties,  it  did  not  show  a  cus- 
tom imposing  on  the  carrier  a  duty 
to  deliver  or  receive  freight  on 
private  spur  tracks.  If  such  a  duty 
could  be  created  by  custom.  Gulf 
Compress  Co.  v.  Alabama  Great 
Southern  R  Co.,  100  Miss.  582,  66 
S   666. 

77.  The  Richmond,  20  F.  Cas.  No. 
11.796.  1  Bias.  49. 
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railroad  company  to  notify  the  shipper  within  forty- 
eight  hours,  if  unable  to  make  delivery,  and  per- 
ishable goods  were  kept  in  a  closed  car  for  fourteen 
days  without  notice  to  the  shipper,  the  jury  could 
find  that  the  loss  was  caused  by  the  carrier's  negli- 
gence.78 But  a  custom  or  usage  relied  on  must  not 
be  unreasonable  or  contrary  to  public  policy,™  nor 
may  it  be  contrary  to  the  terms  of  the  contract,80 
and  it  must  be  of  such  character  that  the  consignee 
is  chargeable  with  notice  thereof.81 

[$  365]  I.  Personal  Delivery82—!.  In  General. 
At  common  law  and  before  the  introduction  of  rail- 
road carriers  a  common  carrier  by  land  was  com- 
pelled to  make  delivery  to  the  consignee  in  person, 
either, at  his  residence  or  place  of  business,  and  the 
delivery  elsewhere,  would  not  operate  to  discharge 
the  carrier  from  liability,  unless  a  special  contract 
or  usage  to  the  contrary  could  be  shown.83  How- 
ever, if  such  a  contract  or  usage  could  be  shown,  a 
delivery  in  accordance  therewith  would  discbarge 
the  carrier  from  liability,  unless  its  provisions  were 
such  as  to  render  it'  unreasonable.84  And  the  com- 
mon law  later  relaxed  the  earlier  rule  requiring 
personal  delivery  by  the  carrier,  as  the  character 
and  the  quantity  of  freight  changed.88 


78.  South  Deerfield  Onion  Stor- 
age Co.  v.  New  York,  etc.,  R.  Co.. 
222  Mass.  536.  Ill  NE  367. 

79.  Liverpool,  etc.,  Steam  Co.  v. 
Sultter,  17  Fed.  695;  Reed  v.  Rich- 
ardson, 98  Mass.  216,  93  AmD  155; 
Ostrander  v.  Brown,  15  Johns.  <N. 
T.)   89,   8  AmD  211. 

80.  Myrlck  v.  Michigan  Cent.  R. 
Co.,  17  F.  Cas.  No.  10.001,  9  Bias.  44 


[rev  on  other  grounds  107  U.  S.  102, 
27  L.  ed.  8251;  Bank  of  Commerce 
v.  Blssell,  72  N.  T.  615  mem,  616  mem 
(where  It  was  said  "that  if  the  cus- 
tom was  established  it  could  not 
subvert  a  positive  unambiguous  con- 
tract"); Collender  v.  Dinsmore,  66 
N.  T.  200,  14  AmR  224;  Pennsylvania 
R.  Co.  v.  Stern,  119  Pa.  24,  12  A 
756,  4  AmSR  626. 

81.  North  Pennsylvania  R.  Co.  v. 
Commercial  Nat.  Bank,  128  U.  8. 
727,  8  SCt  266,  81  L.  ed.  287;  Central 
R.,  etc.,  Co.  v.  Anderson,  68  Ga.  898: 
Steamboat  Albatross  v.  Wayne,  16 
Oh.  513. 

89.  Carriers  by  water  see  Ship- 
ping  [36  Cyc   221   et  sea]. 

83.  Nebr. — State  v.  Republican 
Valley  R.  Co.,  17  Nebr.  647,  24  NW 
329,  62  AmR  424. 

N.  T. — Schroeder  v.  Hudson  River 
R.  Co.,  12  N.  T.  Super.  66;  Fisk  v. 
Newton,  1  Den.  45,  43  AmD  649; 
Gibson  v.  Culver,  17  Wend.  306,  31 
AmD  297. 

Oh. — Western  Union  Tel.  Co.  v. 
Atlantic,  etc.,  Tel.  Co.,  7  Oh.  Dec. 
(Reprint)  163,  1  CincLBul  201  [aff 
6  OhS&CP  407,  7  OhNP  552]:  Johnson 
Coal  Min.  Co.  v.  Hocking  Valley  R. 
Co.,    14    OhNP    209. 

Pa. — Gran*  v.  Bloomer,  9  Pa,  114; 
Eagle  v.  White,  6  Whart.  606,  37 
AmD    484. 

Eng. — Birkett  v.  Willan,  2  B.  ft 
Aid.  356,  106  Reprint  397;  Storr  V. 
Crowley.  McClell.   &  Y.    129,   148    Re- 

?rint  364;  Hyde  v.  Trent,  etc.,  Nav. 
o.,  6  T.  R.  389,  101  Reprint  218: 
Evans  v.  Bristol,  etc.,  R.  Co.,  10 
Wkly.  Rep.   369. 

[a]  Carriers  by  wagon  must  de- 
liver to  the  consignee  at  his  resi- 
dence or  place  of  business,  and  their 
liability  continues  until  such  deliv- 
ery. Bansemer  v.  Toledo,  etc.,  R. 
Co.,   25   Ind.   434,    87   AmD   367. 

[b]  Drayage  companies. — The  lia- 
bility of  a  drayage  company  as  a 
common  carrier  of  goods,  receiving 
goods  from  a  car  on  a  house  track, 
continued  until  it  had  completed  the 
carriage  by  the  actual  delivery  of 
the  goods  to  the  consignees  at  their 

filace  of  business.    Arkadelphla  MI11- 
ng  Co.   v.    Smoker   Merchandise   Co., 


100   Ark.    27,    139    SW   680. 

[cl  Presumption  whan 
provides  for  oartage  fees.  The  con- 
tract to  make  personal  delivery  may 
be  implied  even  as  to  carriers  whose 
business  does  not  generally  Involve 
personal  delivery  from  a  provision 
in  the  contract  for  the  payment  of 
cartage  as  a  part  of  the  charge  of 
transportation.  Cahn  v.  Michigan 
Cent.  R.  Co.,  71  111.  96;  Baltimore, 
etc.,  R.  Co.  v.  Green,  26  Md.  72: 
Hyde  v.  Trent,  etc.,  Nav.  Co.,  IT.  R. 
389,   101    Reprint   218. 

84.  Richardson  v.  Goss,  3  B.  &  P. 
119,  127  Reprint  66;  Strong  v.  Na- 
tally,  1  B.  &  P.  N.  R.  16,  127  Reprint 
362,  13  ERC  627;  Matter  of  Webb,  8 
Taunt.  443,  4  ECL  222,  129  Reprint,  456. 

88.  Johnson,  etc.,  Mln.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhNP  209. 
And  see  infra  I  366. 

88.  Cahn  v.  Michigan  Cent.  R.  Co., 
71  111.  96;  Jackson  v.  New  York  Cent. 
R.   Co.,   167   111.  A.  461. 

[a]  What  oonstttates  oontraot  for 
personal  delivery,— If  a  railroad 
company  receiving  goods  for  trans- 
portation over  its  road  exacts  the 
payment  of  cartage  in  advance  of 
shipment,  this  will  constitute  an 
express  contract  to  deliver  at  the 
consignee's  place  of  business,  and  Its 
liability  will  not  cease  until  this  is 
done.  Cahn  v.  Michigan  Cent.  R. 
Co.,   71    111.    96. 

[b]  Special  oontraot  by  forwarder 
to  make  personal  delivery. — Under  a 
contract  Dy  a  company  engaged  in 
assembling  carload  lots  of  goods  for 
shipment,  it  Is  immaterial,  to  a  re- 
covery for  damage  to  the  goods  and 
for  cartage  and  storage  charges  paid 
before  a  delivery  of  the  goods  could 
be  obtained,  whether  such  company 
was  a  mere  forwarder,  or  a  forwarder 
and  distributor,  as  it  was  obligated 
to  carry  out  its  undertaking,  with- 
out regard  to  what  name  It  used  in 
designating  its  business.  Garberson 
v.  Trans-Continental  Freight  Co.,  61 
Wash.  213.  98  F  612;  Lee  v.  Fidelity 
Storage,  etc.,  Co.,  61  Wash.-  208,  98 
P   658. 

87.  Ala. — South,  etc..  Alabama  R. 
Co.  V.  Wood,  66  Ala.  167,  41  AmR  749. 

111. — Gratiot  St.  Warehouse  Co.  v. 
St.  Louis,  etc..  R.  Co.,  221  111.  418,  77 
NE  675  [an!  122  111.  A.  4061;  Gregg 
v.  Illinois  Cent.  R.  Co..  147  111.  650,15 
NE  343.  37  AmSR  238;  Illinois  Cent. 
R.  Co.  v.  Friend,  e4  111.  303;  Chicago, 
etc.,  R.  Co.  v.  Scott,  42  111.  132;  Por- 
ter v.  Chicago,  etc.,  R.  Co.,  20  111.  407, 
71  AmD  286;  Jackson  v.  New  York 
Cent.,  etc.,  R.  Co.,  167  111.  A.  461; 
McCabe  v.  Atchison,  eta,  R.  Co.,  164 


[i  366]  2.  Railroad  and  Special  Transportation 
Companies.  /In  the  absence  of  special  contract  re- 
quiring it,88  no  duty  rests  on  railroad  companies 
to  make  personal  delivery.  They  have  no  facilities 
for  taking  the  goods  to  the  residence  or  place  of 
business  of  the  consignee,  and  the  general  usage  of 
their  business  does  not  require  them  so  to  do." 
The  common-law  requirement  that  carriers  by  land 
are  bound  to  deliver  or  tender  goods  to  the  con- 
signee at  his  residence  or  place  of  business  has 
never  been  applied  to  railroads.  They  are  bound 
only  to  carry  the  goods  to  the  depot  or  station  to 
which  they  are  destined,  and  there  to  put  them  in  a 
warehouse  or  other  place  of  safety  and  to  hold  them 
ready  for  delivery  when  called  for.88  The  same  prin- 
ciple is  applicable  to  special  transportation  com- 
panies.88 But  although  the  common-law  rule  requir- 
ing an  actual  delivery  to  the  consignee  was  relaxed 
in  the  case  of  railroad  companies,  owing  to  their  in- 
ability arising  out  of  their  methods  of  transportation 
to  make  such  delivery,  the  reason  for  the  relaxation 
ceases  when  the  consignee's  place  of  business  to 
which  the  goods  are  directed,  adjoins  the  company's 
tracks,  and  the  courts  return  to  the  original  role 
and  exact  an  actual  delivery  in  such  cases.80 

111.   A.    880. 

Ind. — Michigan    Southern,    etc.,    R. 
Co.  v.  Blvens,  13  Ind.  263. 
'  Iowa. — Francis    v.    Dubuque,    etc. 
R.  Co..  26  Iowa  60,   95  AmD  769. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Ward,  2  Mich.  638. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Tyson,    46    Miss.    729. 

Mo. — Buddy  v.  Wabash,  etc,  R.  Co.. 
20    Mo.    A.    286. 

Nebr.— State  ▼.  Republican  Valley 
R.  Co.,  17  Nebr.  647,  24  NW  329.  Si 
AmR  424. 

N.  Y— Wttbeck  v.  Holland.  55 
Barb.  443,  88  HowPr  273  [all  45  N. 
Y.    18,   6  AmR  28]. 

N.  C. — Chalk  v.  Charlotte,  etc..  R. 
Co.,  86   N.  C.   423. 

Oh. — Western  Union  Tel.  Co.  v. 
Atlantic,  etc..  Tel.  Co.,  7  Oh.  Deo. 
(Reprint)  163.  1  ClndLBul  201  [aff 
5   OhS&CP  407,   7   OhNP   552]. 

Eng. — Evershed  v.  London,  etc.,  R 
Co..  t  Q.   B.   D.  264. 

[a]  Benson  for  rule*— The  reason 
is  that  railroad  companies  run  their 
cars  on  fixed  tracks,  at  rates  of 
speed  that  make  stopping  incon- 
venient except  at  particular  places, 
and  should  not  be  required,  there- 
fore, to  stop  except  where,  in  the 
exercise  of  the  power  to  make  rea- 
sonable regulations,  places  for  stop- 
ping are  fixed.  Western  Union  Tel. 
Co.  v.  Atlantic,  etc.,  Tel.  Co..  7  Oh. 
Dec.  (Reprint)  163,  1  CincLBul  201 
[aff  6  OhS&CP  407,  7  OhNP  652]. 

[b]  Bven  where  a  portion  of  the 
goods  Is  destroyed,  and  It  is  the 
duty  of  the  railroad  carrier,  In  order 
to  avoid  liability  for  the  entire  ship- 
ment, to  tender  delivery  of  the  bal- 
ance, it  is  not  necessary  that  such 
tender  be  a  personal  delivery.  'Mlchl- 

?an  Southern,  etc,  R.  Co.  v.  Bivens. 
3    Ind.    263. 

88.  Atchison,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.  Co..  188 
Fed.  229  (rev  on  other  grounds  234 
U.  S.  294,  34  SCt  814.  68  L.  ed.  1319]. 

89.  Merchants'  Dispatch  Transp. 
Co.   v.    Hallock.  64   111.   284. 

[a]  A  stipulation  that  goods  be 
forwarded  to  "fcouisTille  depot  only" 
was  held  sufficient  to  relieve  the 
transportation  company  from  making 
personal  delivery  at  residence  or 
place  of  business.  Merchants'  Dis- 
patch, etc.,  Co.  v.  Merrlam,  111  Ind. 
5,  11  NE  964. 

90.  Vincent  v.  Chicago,  etc.  R 
Co.,  49  111.  23.  See  also  Coe  v.  Louis- 
ville, etc.  R.  Co.,  8  Fed.  776;  Mer- 
chants' Dispatch  Transp.  Co.  v.  Hal- 
lock,  64  111.  284. 


and  note  number. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  i 
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§§  367-368]  CARRIERS 

[i  367]  3.  Express  Companies.81  Ordinarily  an 
express  company  is  not  only  required,  as  a  common 
carrier,  to  transport  the  goods  to  the  place  of  des- 
tination, but  the  further  duty  is  also  enjoined  on 
it  to  deliver  the  goods  to  the  consignee  at  his  resi- 
dence or  place  of  buiness.8*  And  it  has  been  held 
that  delivery  of  an  express  shipment  at  .the  con- 
signee's correct  address  to  the  person  in  charge 
does  not  amount  to  a  misdelivery,  although  a  dif- 
ferent address  was  marked  on  the  package.'*  Until 
reasonable  effort  to  deliver  in  person  has  been  made, 
the  express  company  remains  liable  as  carrier. 
Nevertheless,  the  rule  is  subject  to  qualifications. 
A  delivery  in  accordance  with  the  rule  stated  may 
be  waived  by  the  consignee,  as  where  there  is  an 
offer  to  make  delivery  which  is  declined  by  the 
consignee  in  order  to  serve  his  own  convenience.*5 
And  the  contract  of  carriage  may  be  modified  es- 
sentially by  express  agreement  or  by  circumstances 
from  which  an  intention  of  the  parties  can  be 
clearly  gathered  to  change  the  usual  incidents  of 
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the  contract  so  as  to  put  an  end  to  the  responsibility 
of  the  express  company  as  soon  as  the  goods  are 
transported  by  it  to  a  particular  terminus.  Usage 
also  will  sometimes  relieve  the  express  company 
from  actual  delivery  at  the  residence  or  plaee  of 
business  of  the  consignee,  as  where  it  is  the  well 
settled  custom  at  small  way  stations,  where  the 
business  will  not  justify  the  keeping  of  special  de-' 
livery  messengers  and  wagons,  to  give  notice  'to  the 
owner  and  to  deliver  at  the  express  office;97  and  it 
has  been  held  that,  even  in  cities,  delivery  districts 
may  be  established,  beyond  the  limits  of  which  de- 
liveries need  not  be  made.88  However,  any  custom 
or  usage  of  the  character  under  consideration  must 
be  reasonable,"  and  it  must  be  of  such  long  con- 
tinuation, uniformity,  and  notoriety  as  to  justify 
the  belief  that  it  was  known  to  the  owner.  De- 
livery should  be  made  during  business  hours.2  , 
[$  368]  J.  To  Whom  Delivery  Made"— 1.  Con- 
signee— a.  General  Bale  and  Reason  on  Which  It 
Is  Baaed.    Where  the  carrier  receives  goods  under 


91.  Usage  or  custom  aa  afleoting 
delivery  by  carriers  generally  see 
supra   I    364. 

92.  Ala. — Southern  Express  Co.  v. 
Holland.  109  Ala.  362.  19  S  66. 

Ark. — American  Standard  Jewelry 
Co.  v.  Wltherlngton.  31  Ark.  134. 
135.  98   SW  695   [clt  Cyc]. 

Cal.— Hayes  v.  Wells,  $3  Cal.  185. 
33  AmD   89. 

111. — American  Merchants'  Union 
Express  Co.  v.  Wolf.  79  111.  430;  Gul- 
liver v.  Adams  Express  Co.,  88  111. 
603;  Baldwin  v.  American  Express 
Co..  23  111.  197.  74  AmD  190,  28  111. 
604,  79  AmD  889;  Hoops  v.  Wells, 
176  111.  A.  620;  American  Express  Co.. 
t.  Wettsteln,  28  111.  A.  96. 

Ind. — State  v.  Adams  Express  Co., 
171  Ind.  138.  86  NE  337.  966,  19  LRA 
NS  93  and  note:  American  Express 
Co.  v.  Hockett,  ii)  Ind.  260,  96  AmD 
691. 

Me. — State  v.  Parshley,  108  Me. 
410.  81  A  484,  37  LRANS  444;  State 
v.  Intoxicating  Liquors,  101  Me.  430, 
♦35.   64    A   812    [clt   Cycj. 

Mass. — Sullivan  v.  Thompson,  99 
Mass.   259. 

Mo. — Downs  v.  .Pacific  Express  Co., 
135  Mo.  A.  330,  116  SW  9  [dtsappr 
Rosenberger  v.  Pacific  Express  Co., 
129    Mo.    A.   105,   107    SW    4591. 

N.  Y. — WItbeck  v.  Holland,  45  N. 
T.  13,  6  AmR  23  [all  55  Barb.  443]; 
Sweet  v.  Barney.  24  Barb.  533  [aft 
23  N.  Y.  335];  Mierson  v.  Hope,  32 
N.  T.  Super.  661:  Baum  v.  Lone 
Island  R.  Co.,  58  Misc.  34,  108  NTS 
1113. 

N.  C. — Alsop  v.  Southern  Express 
Co..  104  N.  C.  278,  10  SE  297,  6  LRA 
271. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co.,  12  Or.  49,  6  P  160. 

Pa. — Union  Express  Co.  v.  Ohle- 
man.  92  Pa.  323;  American  Union  Ex- 
press Co.  v.  Robinson;  72  Pa.  274. 

Tenn.— Southern  Express  Co.  v. 
Potter.  134  Tenn.  1,  4,  183  SW  167 
[cit  Cyc].  _ 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co..  63  W.  Va.  128,  131,  59  SE 
349,  14  LRANS  393  and  note  [cit 
Cyc]. 

[a]  Soetpzocal  duty^-The  duty  of 
the  carrier  to  deliver  and  that  of  the 
consignee  to  receive  in  such  cases  are 
reciprocal,  however;  and  if  the  car- 
rier is  unable,  by  reason  of  the  fault 
of  the  consignee,  to  make  personal 
delivery,  his  liability  as  carrier 
terminates  and  his  further  responsi- 
bility Is  that  of  warehouseman,  only. 
Adams  Express  Co.  v.  Darnell,  31 
Ind.  20.  99  AmD  682. 

[b]  Waiver  of  personal  delivery.— 
The  duty  to  make  personal  delivery 
may  be  waived  by  custom,  so  that 
It  is  the  duty  of  the  consignee  to 
call  for  the  goods  within  a  reason- 
able time.  Southern  Express  Co.  v. 
Holland.  109  Ala.  362,  19  S  66. 

•t.     Davis  v.  Wells,  149   NTS  984. 
•4k.    Southern  Express  Co.  v.  Arm- 


stead.  50  Ala.  350:  American  Express 
Co.  V.  Haggard,  87  111.  465,  87  AmD 
257;  Baldwin  v.  American  Express 
Co.,  23  111.  197,  74  AmD  190;  Mahon 
v.  Blake,  125  Mass.  477;  WItbeck  v. 
Holland,  46  N.  T.  13,  6  AmR  23: 
Haslam  v.  Adams  Express  Co.,  19 
N.  Y.  Super.   235. 

[a]  Delivery  at  Its  offloe  to  the 
authorised  agent  of  the  consignee  Is 
a  sufficient  delivery  by  an  express 
company.  Sweet  v.  Barney,  23  N.  Y. 
386. 

{b]  Deposit  upon  station  platform. 
t  Is  not  sufficient  for  the  express 
company  to  deposit  the  goods  on  the 
station  platform  of  the  railroad  com- 
pany, although  It  has  no  local  agent 
at  that  place.  Southern  Express  Co. 
v.  Armstead.  50  Ala.  350. 

[c]  Delivery  to  parson  in  ear*  of 
steamship. — where  an  express  com- 
pany Is  directed  to  deliver  a  ship- 
ment to  a  person  in  care  of  a  steam- 
ship, a  delivery  to  the  steamship  la 
proper,  if  the  consignee  was  not  on 
the  steamship  at  the  time  of  the  de- 
livery and  the  driver  was  unable  to 
find  him.  Hopps  v.  Wells,  176  111. 
A  620. 

[d]  Delivery  at  place  where  con- 
signee guarantees  rent. — If  goods  are 
sent  by  a  common  carrier  to  be  de- 
livered to  A,  the  carrier  is  not  justi- 
fied In  delivering  them  at  the  store 
of  B,  although  A  has  guaranteed  the 
rent  of  the  store,  and  nas  been  com- 
pelled to  pay  it.  Mahon  v.  Blake, 
125  Mass.  477. 

98.  Young  v.  Smith,  3  Dana  (Ky.) 
91,  28  AmD  67;  Southern  Express  Co. 
v.  Potter,  134  Tenn.  1,  183  SW  157: 
Kremer  v.  Southern  Express  Co.,  6 
Coldw.  (Tenn.)  356;  Marshall  v. 
American  Express  Co.,  7  Wis.  1,  73 
AmD  381. 

[a]  Season  for  rule. — The  reason 
for  the  rule  of  law  making  the  car- 
rier an  Insurer  "ceases,  when  the 
carrier  has  tendered  the  property  to 
the  consignee,  and  put  it  in  the  power 
of  the  latter  to  take  possession  of  It. 
And  it  would  be  extremely  unjust  to 
leave  It  in  the  power  of  the  con- 
signee to  prolong  this  extraordinary 
responsibility  on  the  carrier  so  long 
as  his  convenience  or  caprice  might 
suggest.  If  the  carrier  delivers  or 
offers  to  deliver  the  goods  or  prop- 
erty at  the  proper  time,  at  the  proper 
place,  and  to  the  proper  person,  his 
liability  aa  a  common  carrier  from 
that  moment  is  at  an  end,  and  it  is 
not  in  the  power  of  the  consignee 
to  prolong  that  liability,  however  In- 
convenient it  may  be  for  htm  to 
receive  the  goods."  Marshall  v. 
American  Express  Co.,  7  Wis.  1,  26, 
73   AmD  381. 

[b]  Bale  applied^— An  express 
company  which,  on  consignee's  re- 
fusal to  take  a  personal  delivery 
and  his  direction  to  leave  the  goods 
on  the  station  platform,  put  them 
inside   the   station    to    protect   them 


from  trespassers  is  liable  only  as 
warehouseman,  so  that  on  the  burn- 
ing of  the  station  without  its  fault, 
It  was  not  liable  for  their  value. 
Southern  Express  Co.  v.  Potter.  134 
Tenn.    1,    183    SW    167. 

06.  Conway  Bank  v.  American 
Express  Co.,  8  Allen  (Mass.)  512; 
Hutchinson  v.  U.  S.  Express  Co.,  68 
W.  Va.  128,  69  SE  949,  14  LRANS  398 
and  note. 

97.  Ala. — Southern  Express  Co.  v. 
Holland.  109  Ala.  362,  19  S  66. 

Ark. — American  Standard  Jewelry 
Co.  v.  Wltherlngton,  81  Ark.  134.  135, 
98  SW  695  [cit  CycJ. 

111. — Gulliver  v.  Adams  Express 
Co.,  38  HI.  603;  Baldwin  v.  American 
Express  Co.,  23  111.  197.  74  AmD  190, 
26  111.   504.  79  AmD  389. 

Mich. — Bullard  v.  American  Ex- 
press Co.,  107  Mich.  695,  65  NW  551, 
61  AmSR  368  and  note,  33  LRA  66 
and  note. 

N.  Y.— Mierson  v.  Hope,  32  N.  Y. 
Super.  561. 

W.  Va. — Hutchinson  v.  U.  S.  Ex- 
press Co.,  63  W.  Va.  128,  59  SE  949, 
14   LRANS   393  and  note. 

"The  maintenance  of  delivery  mes- 
sengers and  vehicles  involves  an  ex- 
pense wholly  out  of  proportion  to 
the  business  transacted  at  small 
way  stations,  and,  at  such  places,  a 
custom  or  usage  generally  obtains 
under  which  deliveries  are  not  made 
elsewhere  than  at  the  express  com- 
pany office.  The  consignee,  is  ex- 
pected to  call  at  the  office  for  his 
package  after  having  been  notified  of 
Its  arrival."  Hutchinson  v.  U.  S. 
Express  Co.,  63  W.  Va.  128,  133,  69 
SE  949j]l4  LRANS  393. 

•8.  State  v.  Adams  Express  Co., 
171  Ind.  138,  85  NE  337,  966,  19  LRA 
NS  93;  Bullard  v.  American  Express 
Co.,  107  Mich.  695.  65  NW  561,  61  Am 
SR  858,  33  LRA  66  and  note. 

99.  Sullivan  v.  Thompson,  99 
Mass.  259. 

1.  Mierson  v.  Hope,  32  N.  Y.  Su- 
per. 561.  And  see  Packard  v.  Earle, 
113  Mass.  280  (holding  that  a  usage 
to  leave  packages  at  a  certain  place 
and  to  give  the  owner  notice  instead 
of  making  personal  delivery,  in 
order  to  bind  the  owner,  must  be 
proved  to  have  been  known  to  him 
at  the  time  when  he  made  the  con- 
tract of  carriage). 

Customs  ana  usages  see  generally 
Customs  and  Usages   [12   Cyc   10281. 

S.  Hill  v.  Humphreys,  5  Watts  & 
S.  (Pa.)  123,  39  AmD  117;  Marshall 
v.  American  Express  Co.,  7  Wis.  1, 
73  AmD  381. 

.  [a]  Where  the  eonslgnec  is  a 
hank,  business  hours  are  not  neces- 
sarily confined  to  banking  hours,  un- 
less so  determined  by  special  engage- 
ment or  established  usage.  Young 
v.  Smith,  3  Dana  (Ky.)  91,  28  AmD 
57;  Marshall  v.  American  Express 
Co.,  7  Wis.  1.  73  AmD  881. 

3.    To    whom    goods    shipped  by 
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a  contract,  either  express,  or  implied  from  the 
marks  on  the  goods,  to  deliver  them  to  a  person 
named,  without  any  reservation  of  power  of  dis- 
posal by  the  consignor,  then  the  delivery  to  such 
person,4  or  to  his  authorized  agent,5  completes  the 
contract  and  relieves  the  carrier  from  any  fur- 
ther liability.6  This  rests  on  the  assumption  which 
the  carrier  is  authorized  to  entertain  that  the  title 
to  the  goods  passes  to  the  consignee  on  delivery 
to  the  carrier,7  an  assumption  which  is  strengthened 
by  a  recital  in  the  bill  of  lading,  that  ownership  of 


the  goods  is  in  the  consignee.8  And  in  the  absence 
of  some  special  statute  otherwise  providing,9  if 
there  is  nothing  in  the  bill  of  lading  or  shipping 
receipt  indicating  a  reservation  of  title  or  power 
of  disposal  in  the  consignor,  it  is  not  necessary  for 
the  consignee  to  produce  the  bill  of  lading  in  order 
to  be  entitled  to  receive  the  goods,  or  that  the  car- 
rier should  require  its  production  and  surrender  in 
order  fully  to  be  protected  in  making  the  delivery 
to  the  consignee;1"  nor  will  reservation  of  power 
of  disposal  to  the  consignor  in  the  bill  of  lading 


water  should  be  delivered  see  Ship- 
ping [36  Cyc  228J. 

4.  Ark. — Equitable  Powder  Mfg. 
Co.  v.  St.  Louis,  etc.,  R.  Co..  105  Ark. 
697,  150  SW  1028. 

Cal. — Scammon  v.  Wells,  84  Cal. 
311.  24  P  284. 

Qa. — Southern  Express  Co.  v.  Wil- 
liams. 99  Ga.  482,  27  SE  743. 

Ida. — Pratt  v.  Northern  Pac.  Ex- 
press Co..  13  Ida.  373.  880,  90  P  341. 
121  AmSR  268.  10  LRANS  499  [quot 
Cycl. 

111. — Schlesinger  v.  West  Shore  R. 
Co..  88  III.  A.  273. 

Ind. — Pennsylvania  Co.  v.  Holder- 
man,  69  Ind.  18;  Madison,  etc.,  R.  Co. 
v.  v  Whltesel,  11  Ind.  65;  Tebbs  v. 
Cleveland,  etc.,  R.  Co.,  20  Ind.  A.  192, 
60  NE  486. 

Iowa. — Anchor  Mill  Co.  v.  Burling- 
ton, etc.,  R.  Co..  102  Iowa  262,  71  NW 
255  (on  order  of  consignee). 

Mich. — Dobbin  v.  Michigan  Cent. 
R.  Co.,  56  Mich.  522,  23  NW  204. 

Minn. — Amnion  v.  Illinois  Cent.  R. 
Co.,   120  Minn.   438.  139   NW  819. 

N.  T. — Sweet  v.  Barney,  23  N.  Y. 
335;  Wien  v.  New  Tork  Cent.,  etc., 
R.  Co.,  166  App.  Dlv.  766.  162  NTS 
154;  Cans  v.  Astoria  Veneer  Mills, 
134  App.  Dlv.  184,  118  NTS  982;  Mar- 
shall v.  New  York  Cent.  R.  Co.,  46 
Barb.  502:  O'Dougherty  v.  Boston, 
etc.,  R.  Co.,  1  Thomp.  &  C.  477: 
Everett  v.  Saltus,  15  Wend.  474  [aft 
20  Wend.  267,  32  AmD  5411. 

Or. — W.  H.  Stanchfleld  Warehouse 
Co.  v.  Central  R.  Co..  67  Or.  396,  136 
P  34. 

Pa. — Bingham  v.  Lamping,  26  Pa. 
340,  67  AmD  418;  Philadelphia,  etc., 
R.  Co.  v.  Baer,  56  Pa.  Super.  307. 

Tex. — Nashville,  etc.,  R.  Co.  v. 
Grayson  County  Nat.  Bank.  100  Tex. 
17.  93  SW  431;  St.  Louts,  etc.,  R.  Co. 
v.  McDavttt,  (Civ.  A.)  165  SW  5; 
Texas,  etc.,  R.  Co.  v.  Robertson, 
(Civ.  A.)  143  SW  708;  Smith  v. 
Landa.  45  Tex.  Civ.  A.  446,  101  SW 
4.70;  St.  Louis,  etc..  R.  Co.  v.  Craw- 
ford,   (Civ.   A.)   35   SW  748. 

Wash. — Bonds-Foster  Lumber  Co. 
v.  Northern  Pac.  R.  Co..  53  Wash. 
302.   305.   101   P  877   [cit  Cyc]. 

Eng. — London,  etc.,  R.  Co.  v.  Bart- 
lett.  7  H.  &  N.  400,  158  Reprint  529, 
23  ERC  434. 

Ont. — Conley  v.  Canadian  Pac.  R. 
Co..  32  Ont.  268. 

[a]  Delivery  on  order  of  con- 
signee (1)  will  protect  the  carrier, 
although  made  without  production  of 
the  bin  of  lading.  Anchor  Mill  Co. 
v.  Burlington,  etc.,  R.  Co.,  102  Iowa 
262,  71  NW  265.  (2)  Delivery  on 
written  authority  from  the  consignee 
will  protect  the  carrier,  although  the 
consignee  states  that  he  has  no  claim 
on  the  goods.  Dobbin  v.  Michigan 
Cent.  R.  Co..  56  Mich.  522.  23  NW 
204. 

[b]  Might  of  consignee  to  sue  on 
refusal  to  deliver. — where,  in  pur- 
suance .of  an  agreement  between  a 
debtor  and  a  creditor,  the  debtor  de- 
livered money  to  an  express  com- 
pany, to  be  sent  In  payment  of  the 
debt,  addressed  to  the  creditor,  and 
gave  the  express  company  no  other 
Instructions  as  to  the  ownership  or 
right  of  possession,  and  imposed  no 
condition  as  to  the  delivery  thereof, 
on  refusal  of  the  express  company  to 
deliver  the  money  to  the  creditor,  he 
was  entitled  to  sue  for  and  to  re- 
cover the  same.  Pratt  v.  Northern 
Pac.  Express  Co.,   13  Ida.  373,  90  P 


341.   121   AmSR   268.    10    LRANS   499. 

5.  See   infra   f   373. 

6.  Barclay  v.  Southern  R.  Co.,  6 
Ala.  A.  602,  60  S  479;  Chicago  R.  Co. 
v.  Young,  (Tex.  Civ.  A.)  107  SW  127. 
And  see  cases  supra  note  4. 

7.  Ark. — Nebraska  Meal  Mills  v. 
St.  Louis  South  Western  R.  Co.,  64 
Ark.  169,-41  SW  810,  62  AmSR  183, 
38  LRA  358  and  note. 

Cal. — Scammon  v.  Wells,  84  Cal. 
311.  24  P  284. 

111. — Michigan  Southern,  etc..  R. 
Co.  v.  Day.  20  111.  376.  71  AmD  278; 
Schlesinger  v.  West  Shore  R.  Co..  88 
111.  A.   273. 

Ind. — Pennsylvania  Co.  v.  Holder- 
man,  69  Ind.  18:  Butler  v.  Pittsburgh, 
etc.,  R  Co.,  18  Ind.  A.  666,  46  NE  92; 
Cleveland,  etc..  R.  Co.  v.  Mollne  Plow 
Co..  13  Ind.  A.  225,  41  NE  480. 

Iowa. — Anchor  Mill  Co.  v.  Burling- 
ton, etc.,  R.  Co.,  102  Iowa  262,  71  NW 
256. 

Ky. — Hartwell  v.  Louisville,  etc., 
R  Co.,  15  KyL778. 

Me.— Stone  ♦.  Waitt,  31  Me.  409. 
52  AmD  621.  ' 

Mich. — Sturges  v.  Detroit,  etc..  R. 
Co.,  166  Mich.  231,  131  NW  706. 

Minn. — Judson  v.  Minneapolis,  etc., 
R.  Co.,  131  Minn.  6,  154  NW  606; 
Amnion  v.  Illinois  Cent.  R.  Co.,  120 
Minn.  438,  139  NW  819;  Litchfield 
Bank  v.  Elliott,  83  Minn.  469,  86  NW 
464;  Ratzer  v.  Burlington,  etc.,  R. 
Co.,  64  Minn.  245,  66  NW  988,  58  Am 
SR  530:  Dyer  v.  Great  Northern  R. 
Co.,  51  Minn.  345.  53  NW  714,  38  Am 
SR  506;  Benjamin  v.  Levy,  39  Minn. 
11,  38  NW  702:  McCauley  v.  David- 
son, 13  Minn.  162. 

Mo. — Scharff  v.  Meyer,  133  Mo. 
428,  34  SW  868,  54  AmSR  672;  Carder 
v.  Atchison,  etc.,  R.  Co.,  170  Mo.  A. 
698",  153  SW  517;  Evans  Garden  Cul- 
tivator Co.  v.  Missouri,  etc.,  R.  Co., 
64   Mo.  A.  305. 

N.  J. — National  Newark  Banking 
Co.  v.  Delaware,  etc..  R.  Co..  70  N.  J. 
L.  774.  58  A  311,  103  AmSR  825,  66 
LRA  595. 

N.  Y. — Bailey  v.  Hudson  River  R. 
Co..  49  N.  Y.  70;  Sweet  v.  Barney, 
23  N.  Y.  335;  Gass  v.  Astoria  Veneer 
Mills.  134  App.  Dlv.  184,  118  NTS 
982;  De  Mott  v.  Laraway,  14  Wend. 
225.    28   AmD   523. 

Pa. — Warner  Saw  Mill  Co.  v.  Faree, 
201  Pa.  405,  60  A  424:  Baltimore,  etc.. 
R.  Co.  v.  Samuels,  48  Pa.  Super.  274. 

Tex. — Nashville,  etc.,  R.  Co.  v. 
Grayson  County  Nat.  Bank,  100  Tex. 
17,22,  93  SW  431   [quot  Cyc]. 

Wash. — Bonds-Foster  Lumber  Co. 
v.  Northern  Pac.  R.  Co.,  53  Wash. 
302,  305.  101  P  877   [cit  Cyc]. 

See  also  Sales  [35  Cyc  316]. 

[a]  Evidence  of  right  to  Imme- 
diate possession. — That  a  party  Is 
named  as  consignee  in  a  bill  of  lad- 
ing is  some  evidence  of  title,  and  his 
possession  of  such  bill  of  lading  evi- 
dences his  right  to  immediate  pos- 
session of  the  goods.  Coleman  v. 
New  York.  etc..  R.  Co..  215  Mass.  45. 
102   NE   92. 

8.  Sanford  v.  Seaboard  Air  Line 
R.  Co..  79   S.  C.   519,   61   SE  74. 

9.  See  infra  i  370  (where  special 
statutory  provisions  modifying  or 
abrogating  the  general  rule  are  con- 
sidered). 

10.  111. — Ensign  v.  Illinois  Cent. 
R.  Co.,  180  111.  A.  382;  Schlesinger  v. 
Coast  Shore  R.  Co..  88   111.  A.   273. 

Iowa. — Anchor  Mill  Co.  v.  Burling- 
ton,   etc..   R.   Co.,    102   Iowa   262,   71 


NW  255'  State  v.  McEvoy,  69  Iowa 
63,  28  NTS  437. 

Minn. — Dyer  v.  Great  Northern  R. 
Co.,  61  Minn.  345.  63  NW  714,  It 
AmSR  506. 

N.  Y. — Bishop  v.  Empire  Transp. 
Co..  33  N.  Y.  Super.  99. 

R.  I. — Weisman  v.  Philadelphia, 
etc..  R.  Co.,  22  R.  I.  128.  47  A  318. 

Tex. — Nashville,  etc.,  R.  Co.  v. 
Grayson  County  Nat.  Bank.  100  Tex. 
17.  93  SW  431  [rev  (Civ.  A.)  91  SW 
1106]. 

"In  the  absence  of  a  statutory  re- 
qulrement,  or  an  agreement  in  the 
bill  of  lading,  that  the  goods  therein 
named  shall  not  be  delivered  without 
Its  production,  the  carrier  may  le- 
gally deliver  a  shipment  that  Is 
billed  straight  to  the  consignee, 
without  requiring  the  production  of 
the  bill  of  lading.  The  consignee  In 
such  a  case  Is  presumably  the  owner 
of  the  goods  and  Is,  entitled  to  de- 
mand a  delivery  of  them,  subject 
only  to  the  rights  of  stoppage  In 
transitu  and  the  carrier  may  safely 
deliver  to  him,  provided  the  carrier 
has  no  notice  of  a  better  right  in 
favor  of  an  adverse  claimant.  En- 
sign v.  Illinois  Cent.  R  Co.,  180  III. 
A.    382,    386. 

[a]  "Where  no  HOa  of  lading-  aw 
issued,  the  carrier  Is  justified  in  de- 
livering the  goods  to  the  consignee 
without  the  production  of  receipts  or 
other  evidences  of  ownership  issued 
to  the  consignor.  In  such  cases  the 
carrier  is  Justified  In  assuming  that 
title  to  the  goods  passed  to  the  con- 
signee on  delivery  to  It  for  ship- 
ment." Schlichtlng  v.  Chicago,  etc^ 
R  Co.,  121  Iowa  502,  504,  96  NW 
959. 

[b]  Beoltal  that  surrender  of  Mil 
not  required.  A  common  carrier 
which  issues  a  bill  of  lading  not  con- 
taining the  words  "or  order"  either 
before  or  after  the  name  of  the  con- 
signee, and  reciting  that,  if  the  word 
"order"  did  not  so  appear,  surrender 
of  the  bill  would  not  be  required, 
was  not  guilty  of  negligence  in  de- 
livering the  goods  to  the  Consignee 
without  requiring  the  bill  to  be  pre- 
sented or  surrendered,  although 
afterward  the  words  "or  order"  were 
forged  by  the  holder,  and  the  bill  was 
transferred  to  a  third  party,  for 
value  and  without  notice.  Mairs  v. 
Baltimore,  etc..  R.  Co..  73  App.  Div. 
265,  267,  76  NYS  838  [aff  75  N.  Y. 
409.  67  NE  901]  (where  the  court 
said:  "The  contract  of  carriage, 
however,  was  fully  and  completely 
discharged  when  the  goods  had  been 
carried  to  their  destination  and  de- 
livered by  the  carrier  to  the  party 
entitled  to  receive  the  same,  and 
having  been  so  delivered  all  liability 
ceased.  Such  delivery  waa  not  de- 
pendent upon  the  production  and  sur- 
render of  the  bill  of  lading  In  order 
to  protect  the  carrier,  but  when  he 
had  carried  and  delivered,  to  the 
owner  or  consignee  of  the  goods,  the 
subject  of  the  contract,  liability  upon 
the  part  of  the  carrier  ceased,  not- 
withstanding the  fact  that  the  bill 
of  lading  was  not  presented  and  sur- 
rendered at  the  time  of  the  delivery 
of  the  goods.  The  only  obligation 
which  the  common  law  placed  upon 
the  carrier  when  he  delivered  the 
goods  without  the  production  of  the 
bill  was  to  devolve  upon  the  carrier 
the  burden  of  showing  that  the  de- 
livery  was    in   accordance   with  the 


For  later  oases,  development*  and  ohange*  in  the  law  see  cumulative  Annotations,  same  title,  page  am 
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§§  368-370]  CARRIERS 

leader  delivery  to  the  consignee  unlawful  if  the 
carrier  has  no  notice  of  the  existence  of  such  bill 
of  lading." 

[4  360}  b.  Exceptions  to  Rule.12  The  presumption 
that  the  consignee  is  the  owner  is  not  absolute,  but 
may  be  rebutted.13  If  the  carrier  has  notice  that 
the  consignee  is  not  the  owner  or  entitled  to  receive 
the  goods,  delivery  to  him  will  constitute  conver- 
sion. No  particular  form  of  notice  is  necessary. 
If  the  carrier  has  notice  either  by-  issuance  of  a 
bill  of  lading  negotiable  in  form,  or  otherwise, 
that  power  of  disposal  is  reserved,1*  the  carrier  is 
not  justified  in  making  delivery  except  on  produc- 
tion~*nd  surrender  of  the  bill  of  lading  properly 
indorsed."  The  carrier  is  bound  to  observe  the 
directions  of  the  bill  of  lading  which  is  not  con- 
trolled by  the  marks  on  the  goods  designating  the 
person  to  whom  they,  are  sent.18 

[$  370]  2.  Holder  of  Bill  of  Lading— «.  In  Oen- 
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directions  contained  in  the  bill 
(Furman  v.  Union  Pac.  R.  Co.,  106  N. 
T.  579.  IS  NE  587).  Upon  showing 
that  such  delivery  was  made  to  the 
person  entitled  to  receive  the  same 
as  provided  In  the  bill  the  carrier's 
liability  ceased"). 

[c]  Delivery  at  peril  of  carrier*-— 
The  delivery  of  goods  by  a  common 
carrier  to  the  consignee  thereof  is 
made  at  the  peril  of  the  carrier,  un- 
less when  made  the  consignee  sur- 
renders the  bill  of  lading,  either 
made  or  indorsed  to  himself.  Union 
Pac.  R.  Co.  v.  Johnston,  45  Nebr.  67, 
63  NW  144.  50  AmSR  540:  Gates  v. 
Chicago,  etc.,  R.  Co.,  42  Nebr.  879, 
(0  NW  683. 

11.  Nanson  v.  Jacob,  93  Mo.  33L 
«  SW  246.  8  AmSR  531;  Phoenlxville 
Nat.  Bank  v.  Philadelphia,  etc.,  R. 
Co..  163   Pa.  467,  30  A  228. 

18.     See  also  Infra  ii  371.  872. 

13.  Sturgess  v.  Detroit,  etc.,  R. 
Co.,  166  Mich.  281.  131  NW  706;  Jud- 
son  v.  Minneapolis,  etc.,  R.  Co.,  131 
Minn.  5,  164  NW  606:  Ammon  v.  Illi- 
nois Cent.  R.  .Co.,  120  Minn.  438,  139 
NW  819;  Litchfield  Bank  v.  Elliott, 
S3  Minn.  469,  86  NW  454;  Pennsyl- 
vania R.  Co.  v.  Titus,  156  App.  Div. 
330.   142   NTS   43. 

14.  U.  S. — Southern1  Express  Co. 
v.  Dickson,  94  U.  S.  549.  24  L.  ed. 
285.  I 

Ark. — Midland  Valley  R  Co.  v. 
Par.  etc,  Co.,  89  Ark.  842,  116  SW 
1171. 

Iowa. — Schltchttng  v.  Chicago,  etc, 
R.  Co.,   121  Iowa  602.  96  NW  969. 

Minn. — Jellett  v.  St.  Paul,  etc.,  R. 
Co.,  SO   Minn.   265,  15  NW  237. 

Mo. — Nanson  v.  Jacob,  93  Mo.  831, 
6  SW  246,  3  AmSR  681. 

Pa. — Phcenlxvllle  Bank  v.  Philadel- 
phia, etc.,  R.  Co..  163  Pa.  467.  30  A 
228. 

Tenn. — Louisville,  etc.,  R.  Co.  v, 
U.  S.  Fidelity,  etc.,  Co..  125  Tenn. 
658.  148  SW  671. 

10.  Alderman  v.  Eastern  R.  Co., 
115  Mass.  233:  Wolfe  v.  Missouri 
Pac  R  Co.,  97^  Mo.  478,  11  SW  49. 
10  AmSR  331,  8  LRA  539;  Furman 
v.  Union  Pac.  R.  Co..  106  N.  Y.  679, 
13  NE  687;  Chester  Nat.  Bank  v.  At- 
lanta, etc.,  R.  Co.,  25  S.  C.  216. 

18.  Jellett  v.  St.  Paul,  etc.,  R.  Co., 
SO  Minn.  265.  15  NW  237;  Atlantic 
Nav.  Co.  v.  Johnson,  27  N.  Y.  Super. 
474. 

IT.    See  cases  supra  notes  16,  16. 

18.  Rome  R.  Co.  v.  Sullivan,  25 
Qa.   228. 

[a]  Umltatton  of  rule;  delivery 
by  connecting  carrier. — It  has  been 
held  that,  if  a  connecting  carrier  de- 
livers the  goods  at  the  destination  in 
accordance  with  the  marks  without 
knowledge  of  any  different  provision 
In  the  bill  of  lading,  he  will  not  be 
liable  for  conversion.  Nanson  v. 
Jacob,  93  Mo.  331,  6  SW  246,  3  Am 
SR  531. 

[b]  meet  of  Issuance  of  two  Mils 
of  ladhar.  If  the  carrier  Issues  a 
bill   of  lading   to   the   consignor  for 

[10  C.J.— 17] 


the  delivery  of  the  goods  to  such 
consignor,  and  then  without  author- 
ity Issues  another  bill  to  the  con- 
signee. It  will  be  liable  to  the  con- 
signee who  has  advanced  money  on 
such  bill  of  lading  for  failure  to  de- 
liver In  accordance  with  such  second 
bill.  Chicago,  etc.,  R  Co.  v.  Fifth 
Nat.  BankiM  Ind.  A.  600,  59  NE  43. 
19.    See  cases  infra  this  note. 

[a]  The  reservation  of  the  power 
to  transfer  tits  goods  by  a  transfer 
of  the  Wll  of  lading  is  sufficiently 
indicated  by  a  provision  In  the  bill 
that  the  goods  shall  be  delivered  to 
the  person  named  on  production  of 
the  bill  of  lading.  Jeffersonvllle, 
etc..  R.  Co.  v.  Irvin,  46  Ind.  180;  Mc- 
Ewen  v.  Jeffersonvllle,  etc,  R.  Co., 
33  Ind.  368.  6  AmR  216. 

[b]  A  Mil  of  lading,  providing 
that,  unless  the  word  ^order"  was 
written  thereon  immediately  before 
or  after  the  name  of  the  party  to 
whose  order  the  freight  was  con- 
signed, the  carrier  might  deliver 
without  the  production  or  surrender 
of  the  bill,  protects  the  carrier  In 
delivering  to  a  third  person,  where 
the  bill  does  not  contain  the  word 
"order."  St.  Louis,  etc.,  R  Co.  v. 
Mayer  Bros.  Co.,  79  Kan.  697,  100  P 
628. 

80,  111. — Commercial  Bank  v.  Chi- 
cago, etc,  R.  Co..  160  111.  401,  43  NE 
766.  ' 

Iowa. — Famous  Mfg.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  166  Iowa  861,  147 
NW  754. 

Minn. — Ryan  v.  Great  Northern  R. 
Co.,  90  Minn.  12,  96  NW  758:  Ratxer 
v.  Burlington,  etc..  R.  Co.,  64  Minn. 
245,  66  NW  988,  58  AmSR  630. 

S.  C. — Chester  Nat.  Bank  v.  At- 
lanta, etc,  R.  Co.,  26  S.  C.  216. 

Ont. — Wolsely  Tool,  etc..  Car  Co. 
v.  Jackson,  S3  Ont.  L.  587,  8  OntWN 
311  [dlsm  app  S3  Ont.  L.  96,  7  Ont 
WN  617J. 

la)  Delivery  to  another  by  order 
of  indorser,— The  delivery  by  a  car- 
rier of  goods  to  the  buyer  thereof 
on  the  direction  of  the  bank  to  which 
the  bill  of  lading  to  shipper's  order 
had  been  Indorsed  In  blank  was  In 
legal  effect  a  delivery  to  the  bank. 
Famous  Mfg.  Co.  v.  Chicago,  etc.,  R. 
Co.,  166  Iowa  361.  147  NW  754. 

81.  Louisville,  etc.,  R.  Co.  v.  Bark- 
house.  100  Ala.  643,  13  S  634;  Caval- 
laro  v.  Texas,  etc.,  R.  Co.,  110  Cat. 
348.  42  P  918.  62  AmSR  94:  Weyand 
v.  Atchison,  etc.,  R.  Co.,  75  Iowa  673, 
39  NW  899,  9  AmSR  504.  1  LRA  650. 

83.  Douglas  v.  People's  Bank,  86 
Ky.  176,  5  SW  420,  10  KyL  243,  9 
AmSR  276;  Wilmington,  etc.,  R.  Co. 
v.  Kttchin,  91  N.  C.  39;  Brooke  v. 
New  York,  etc.,  R.  Co.,  108  Pa.  529, 
1  A  206,  56  AmR  236. 

[a]  Season  for  rule. — The  rule 
rests  on  the  principle  that,  where 
one  of  two  Innocent  parties  must 
suffer,  the  loss  will  be  cast  on  the 
party  who  by  his  acts  enabled  the 
third  party  to  do  the  wrong,  and  not 
because  bills  of  lading  are  like  prom- 


eral.  The  indorsement  of  a  bill  of  lading  which  by 
reservation1'  therein  in  some  manner  of  the  right 
of  subsequent  disposition  to  the  person  in  whose 
favor  it  is  drawn,  whether  he  is  the  owner  of  the 
goods  or  the  consignee,  is  made  to  stand  as  repre- 
sentative of  the  goods,  transfers  the  right  to  re- 
ceive the  goods  named  therein;  and  a  delivery  to 
such  indorsee  will  protect  the  carrier,10  except  where 
the  conditions  on  which  such  person  is  to  be  en- 
titled to  the  goods  appear  not  to  have  been  com- 
plied with.21  The  carrier  will  be  protected  from 
liability  for  delivery  to  the  holder  of  the  bill  of 
lading,  even  though  he  may  have  secured  possession 
of  it  wrongfully  and  may  have  no  right  to  it.2* 
However,  if  the  bill  of  lading  is  made  to  stand  for 
the  goods,  the  person  claiming  the  goods  should 
produce  and  surrender  the  bill  of  lading.  Other- 
wise the  carrier  will  make  delivery  to  claimant  of 
the  goods  at  its  peril,**  and  will  render  itself  liable 

issory  notes,  negotiable,  and  valid  In 
the  hands  of  Innocent  purchasers  for 
value.  Douglas  v.  People's  Bank,  86 
Ky.  176.  6  SW  420,  10  KyL  243,  9 
AmSR  276. 

[b]  Thus  In  Douglas  v.  People's 
Bank,  86  Ky.  176,  5  SW  420,  10  KyL 
243,  9  AmSR  276;  defendant  com- 
pany having  delivered  bills  of  lading 
for  grain  shipped  over  Its  line  to  the 
shipper's  order  "per  advice  of  M.  B. 
&  Co.,"  the  bills  were  duly  Indorsed 
and  by  M  B  &  Co.  delivered  to  the 
bank  as  security  for  a  loan.  The 
bank  was  accustomed  to  allow  M 
B  &  Co.  to  withdraw  bills  of  lading 
thus  deposited,  and  in  this  Instance 
allowed  M  B  dfc  Co.  to  get  possession 
of  these  bills,  and  on  presentation  of 
them  by  M  B  &  Co.  defendant  com- 


Sany    delivered    the    goods    to    them. 
[  B  &  Co.  having  failed  to  pay  their 
loan,   the   bank   brought    this   action 


against  them  and  against  defendant 
company  to  recover  the  value  of  the 
grain,  claiming  that  by  the  deposit 
of  the  bills  of  lading  the  title  to  the 
grain  passed  to  it.  But  the  court 
held  that  the  bank  having  allowed 
M  B  &  Co.  to  get  possession  of  the 
bills  of  lading  duly  Indorsed  could 
not  deny  'the  right  of  the  company 
to  deliver  to  them. 

33,  U.  S. — The  Steamship  Thames 
v.  Seaman,  14  Wall.  98,  20  L.  ed. 
804:  Walters  v.  Western,  etc.,  R.  Co., 
63  Fed.  391  [aff  66  Fed.  862,  14  CCA 
267). 

Ala. — Atlantic  Coast  Line  R.  Co. 
v.  Dahlberg  Brokerage  Co.,  170  Ala, 
617,  64  S  168;  Young  v.  East  Ala- 
bama R.  Co,  80  Ala.  100. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Mabry,  112  Ark.  110,  165  SW  279; 
Midland  Valley  R.  Co.  v.  J.  A.  Fay, 
etc,  Co.,  89  Ark.  842,  116  SW  1171; 
St.  Louis,  etc.,  R.  Co.  v.  Citizens' 
Bank,  87  Ark.  26,  112  SW  154,  128 
AmSR  17;  Arkansas  Southern  R.  Co. 
v.  German  Nat.  Bank,  77  Ark.  482, 
92  SW  522,  113  AmSR  160. 

Ga. — Sellers  v.  Savannah,  etc..  R 
Co.,  123  Ga.  386,  61  SE  398;  Boat- 
men's Sav.  Bank  v.  Western,  etc,  R. 
Co.,  81  Ga.  221.  7  SE  126;  Bass  v. 
Glover.  63  Ga.  745. 

Ida. — Clarkston  First  Nat.  Bank  v. 
Oregon-Washington  R.,  etc.,  Co.,  25 
Ida.  58.  136  P  798. 

111. — Farrls  v.  Baltimore,  etc.,  R. 
Co.,  143  111.  A.  208;  Illinois  Cent.  R. 
Co.  v.  Georgia  Southern  Bank,  41  III. 
A.   287. 

Ind. — Merchants'  Despatch,  etc, 
Co.  v.  Merrlam,  111  Ind.  5,  11  NE 
954. 

Md. — Seaboard  Air  Line  R.  Co.  v. 
Phillips.  108  Md.  285,  70  A  232:  Mer- 
chants' Nat.  Bank  v.  Baltimore,  etc, 
SS.  Co.,  102  Md.  573,  63  A  108. 

Minn. — Barnum  Grain  Co.  v.  Great 
Northern  R.  Co.,  102  Minn.  147.  112 
NW  1030,  1049. 

N.  H.— Peoria  First  Nat.  Bank  v. 
Northern  R.  Co.,  58  N.  H.  203. 

N.  Y. — Canandalgua  Nat.  Bank  v. 
Cleveland,  etc.,  R.  Co.,  155  App,  Dlv. 
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as  for  a  conversion  by  delivery  of  the  goods  to  one 
not  entitled  thereto  without  surrender  of  the  bill 
of  lading."  Statutes  exist  in  some  states  prohibit- 
ing or  regulating  delivery  without  production  of  a 
bill  of  lading.28  Notwithstanding  the  rule  stated, 
the  requirement  that  the  bill  of  lading  be  surren- 


dered before  delivery  of  the  goods  may  be  waived 
by  the  consignor,  and  in  a  contest  between  the  car- 
rier and  the  consignor  the  former  is  fully  protected, 
if  it  can  show  the  latter 's  assent  to  the  delivery  with- 
out surrender  of  the  bill  of  lading.18  If  the  goods 
are  in  fact  delivered  to  the  right  person,  it  is  imma- 


53,  139  NTS  661  [aft  214  N.  Y.  694 
mem,  108  NE  1091  mem];  Foggan  v. 
Lake  Shore,  etc.,  R.  Co.,  16  NTS  25. 

Pa. — Salberg  v.  Pennsylvania  P.. 
Co..  237  Pa.  495,  85  A  767. 

Wash. — Pullman  First  Nat.  Bank 
v.  Northern  Pac.  R.  Co.,  28  Wash. 
439,  68  P  966. 

Ont — Wolsely  Tool,  etc.  Car  Co. 
v.  Potts,  33  Ont.  L.  96,  8  OntWN  311; 
Tolmle  v.  Michigan  Cent.  R.  Co.,  19 
Ont.  L.  26,  14  OntWR  32. 

See  also  infra  IS  371,  372. 

{a]  Illustrations. — (l)  Grain  was 
lvered  to  a  carrier  for  shipment 
to  a  destination  beyond  Its  own  line 
under  a  through  bill  of  lading.  A 
sight  draft  with  the  bill  of  lading 
attached  was  forwarded  through  cer- 
tain banks  for  collection  from  the 
consignee  who  refused  to  accept  the 
same  because  of  the  nonarrlval  of 
the  grain.  The  draft  was  protested 
and  returned  to  the  shippers,  and 
thereafter  the  connecting  carrier  de- 
livered the  grain  to  the  consignee  on 
a  bond  without  presentation  of  the 
bill  of  lading  and  without  payment 
of  the  draft.  It  was  held  that  such 
delivery  constituted  a  conversion  of 
the  grain  by  the  connecting  carrier. 
Marshall,  etc..  Grain  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  176  Mo.  480,  75  SW 
638,  98  AmSR  508.  (2)  Defendant 
carrier  transported  certain  cotton 
under  bills  of  lading  consigned  to 
the  shippers'  order  with  directions 
to  notify  a  cotton  company.  On  the 
arrival  of  the  cotton  at  the  destina- 
tion, the  carrier  delivered  it  to  a 
compress  company  as  a  warehouse- 
man, and  the  bills  of  lading  with 
drafts  attached  thereto  were  deliv* 
ered  to  plaintiff  bank  which  paid  the 
drafts  and  charged  the  amount  to 
the  cotton  company,  holding  the  bills 
of  lading  as  collateral.  Plaintiff 
thereafter  Intrusted  the  cotton  com- 
pany with  the  bills  of  lading  when- 
ever it  desired  to  replace  them  with 
the  compress  receipts  or  other  bills 
of  lading  for  outgoing  cotton,  and  In 
some  instances,  where  compress  re- 
ceipts were  not  returned  for  all  the 
cotton  called  for  In  the  bill  of  lad- 
ing, the  bill  would  be  indorsed  by 
the  compress  company  and  returned 
to  stand  for  the  bales  not  called  for 
by  the  corresponding  warehouse  re- 
ceipts. In  some  manner,  through 
the  fraud  of  the  cotton  company,  de- 
fendant carrier  was  Induced  to  ship 
out  cotton  represented  by  these  rem- 
nants of  the  bills  of  lading  without 
any  credit  being  given  on  the  bills 
and  without  any  satisfaction  of  the 
bank's  claim  ithereon.  It  was  held 
that  the  bank  was  entitled  to  recover 
from  the  carrier  for  such  cotton  as 
It  held  bills  of  lading  not  exchanged 
for  warehouse  receipts.  St.  Louis, 
etc.,  R.  Co.  v.  Little  Rock  Citizen's 
Bank,  87  Ark.  26,  112  SW  154,  128 
AmSR  17. 

[b]  Delivery  by  the  carrier  to  the 
bolder  of  dnplioate  bills  of  ladlng 
wlll  not  relieve  it  from  liability  if 
the  original  bills  have  been  trans- 
ferred and  are  held  by  one  who  has 
advanced  money  thereon,  there  being 
no  provision  for  delivery  on  the  pres- 
entation of  duplicate  bills.  Midland 
Nat  Bank  v.  Missouri  Pac.  R.  Co.. 
132  Mo.  492,  33  SW  521,  53  AmSR 
505. 

[c]  Delivery  by  connecting  car- 
rier.— Where  goods  have  been  trans- 
ferred! from  one  carrier  to  another, 
the  last  carrier  is  bound  to  deliver 
the  goods  to  the  holder  of  the  bill 
of  lading  Issued  by  the  first  carrier. 
Grayson  County  Nat.  Bank  v.  Nash- 
ville, etc.,  R.  Co.,  (Tex.  Civ.  A.)  79 
SW  1094;  Texas,  etc..  R.  Co.  v.  Kelly, 
(Tex.  Civ.  A)  74  SW  343. 

34.    Clarkston  First  Nat.  Bank  v. 


Oregon-Washington  R.,  etc.,  Co.,  25 
Utah  58,  136  P  798.  See  also  cases  in 
preceding  note;  and  generally  Infra 
1  877. 

26.    See  statutory  provisions. 

[a]  In  Arkansas  (1)  the  statutes 
subject  to  an  exception  expressly 
prohibit  the  carrier  from  delivering 
to  anyone  except  on  surrender  of  the 
bill  of  lading.  St.  Louis,  etc.,  R.  Co. 
v.  Scarborough  Co.,  115  Ark.  14,  170 
SW  672.  (2)  But,  where  the  con- 
signment Is  on  an  open  bill  of  lad- 
ing, a  delivery  either  to  the  con- 
signee or  on  his  direction  or  author- 
ity even  without  surrender  of  the 
bill  of  lading  as  required  by  the 
statute  Imposes  no  liability  In  favor 
of  the  shipper.  The  statute  pro- 
tects only  a  transferee  of  the  bill 
of  lading  on  such  shipment.  St. 
Louis,  etc.,  R.  Co  v.  Scarborough 
Co.,  supra;  Nebraska  Meal  Mills  v. 
St.  Louis  Southwestern  R.  Co.,  64 
Ark.  169,  41  SW  810,  62  AmSR  183, 
38  LRA  358  and  note.  (3)  Under 
these  circumstances  It  Is  said  that 
the  shipper  must  derive  his  right  to 
sue  the  carrier  on  such  a  misdeliv- 
ery as  would  have  enabled  the  con- 
signee to  sue  if  he  had  been  injured 
thereby.  St.  Louis,  etc.,  R.  Co.  v. 
Scarborough  Co.,  supra.  (4)  An- 
other statute  (Act  May  23,  1907  [L. 
(1907)  p  861])  authorizes  a  "shipper" 
or  "consignee"  to  execute  to  the  car- 
rier a  bond  conditioned  that  the 
"shipper"  or  "consignee"  shall  de- 
liver to  the  carrier  the  original  bill 
of  lading,  etc.,  and  authorizes  the 
carrier  on  delivery  of  the  bond  to 
deliver  the  goods  to  the  shipper  or 
consignee  without  requiring  surren- 
der of  the  bill  of  lading.  It  has 
been  held  that  the  words  "shipper" 
and  "consignee"  are  used  not  as 
words  of  exclusion  but  as  words  of 
Inclusion  and  complements  of  each 
other  and  were  Intended  to  include  all 
parties  to  a  transportation  contract, 
the  word  "consignee"  not  being  syn- 
onymous with  "owner,"  but  meaning 
the  person  who  under  circumstances 
in  which  he  might  be  entitled  to  the 
delivery  of  the  goods  represents 
that  he  is  so  entitled,  tenders  a  bond 
In  the  statutory  form  and  requests 
delivery;  and  a  bond  given  for  the 
delivery  of  goods,  consigned  to  the 
order  of  the  shipper  with  directions 
to  notify  the  obligor  of  the  bond,  is 
a  valid  statutory  bond.  St.  Louis, 
etc.,  R.  Co.  v.  Bankers'  Surety  Co., 
115  Ark.  58,  172  SW  266.  (5)  Where 
a  consignor  of  freight  consigned  to 
itself  with  dlreotlon  to  notify  a  mill- 
ing company  notified  the  carrier  that 
the  shipment  was  Intended  for  an 
elevator  company  and  authorized  a 
substitution  of  that  company  for  the 
milling  company,  and  the  carrier  In 
good  faith  made  delivery  to  the  ele- 
vator company,  the  delivery  was 
within  a  bond  given  by  the  elevator 
company,  It  being  a  "consignee,"  with- 
in the  statute,  although  It  subse- 
quently developed  that  the  elevator 
company  was  not  legally  entitled  to 
delivery.  Chicago,  etc.,  R.  Co.  v. 
Title  Guaranty,  etc.,  Co.,  116  Ark.  76, 
172  SW  263. 

[bl  Xn  Massachusetts. — (1)  Under 
the  Uniform  Bills  of  Lading  Act  (St. 
[1910]  c  214  9  11  clause  "b"),  the 
general  rule  Is  that  the  carrier  la  not 
bound  to  deliver  the  goods  to  the 
consignee  except  on  delivery  of  the 
bill  of  lading  properly  indorsed. 
Voghel  v.'  New  York,  etc.,  R.  Co.,  216 
Mass.  166,  103  NE  286.  (2)  A  car- 
rier has  the  burden  of  proving  a  law- 
ful excuse  for  nondelivery  only 
where  there  has  been  an  offer  to  sur- 
render the  negotiable  bill  of  lading 
?roperly  indorsed.  Voghel  v.  New 
ork,    etc.,    R.   Co.,   supra.     (3)   Al- 


though the  bill  of  lading  was  Issued 
In  a  foreign  country,  the  statute  is 
applicable  to  the  parties  as  between 
themselves.  Voghel  v.  New  York 
etc.,  R.  Co..  supra.  (4)  By  the  pro. 
visions  of  the  statute  the  consignee 
Is  entitled  to  delivery  without  sur- 
render of  the  bill  or  proof  that  It 
has  been  lost.  Voghel  v.  New  York, 
etc.,  R.  Co.,  supra. 

[c]  Xn  Hew  Tori. — Delivery  by  a 
common  carrier  Is  forbidden  except 
on  production  and  cancellation  of  the 
bill  of  lading,  unless  it  Is  stamped 
or  indorsed  on  Its  face  as  nonnegoti- 
able.  Colgate  v.  Pennsylvania  Co., 
102  N.  Y.  120,  6  NE  114:  Syracuse 
First  Nat.  Bank  v.  New  York  Cent, 
etc..  R.  Co.,  85  Hun  160,  32  NYS  (04. 

S[d]  Under  the  Texas  statute  re- 
unring  a  railroad  company  to  de- 
ver  possession  of  goods  to  the 
owner  or  consignee  on  payment  of 
the  freight  charges  as  shown  by  the 
bill  of  lading,  etc.,  a  railroad  com- 
pany has  no  right  to  Impose  as  a 
condition  to  the  delivery  the  surren- 
der of  the  bill  of  lading,  but  can  only 
require  Its  production  for  Inspection. 
Dwyer  v.  Gulf,  etc.,  R.  Co.,  69  Tex. 
707,  709,7  SW  504  (where  the  court 
said:  "We  do  not  believe  that  It 
follows,  that  the  bill  of  lading 
should  be  surrendered,  from  the  fact 
that  it  is  required  to  be  presented 
in  order  to  obtain  possession  of  the 
goods.  It  Is  claimed  that  after  pos- 
session of  the  goods  has  been  deliv- 
ered to  the  owner  or  consignor,  the 
bill  of  lading  becomes  the  property 
of  the  carrier,  and  the  carrier  Is  enti- 
tled to  possession  of  It  Upon  like 
reason,  as  is  claimed,  the  maker  of 
a  note  upon  payment.  Is  entitled  to 
the  possession  as  against  the  payee. 
The  instances  are  not  analogous,  for 
after  the  note  Is  paid  It  Is  entirely 
useless  to  the  payee,  and  this  may 
be  the  reason  of  the  universal  cus- 
tom of  surrendering  the  note  Instead 
of  executing  a  receipt  for  Its  pay- 
ment; but,  as  before  suggested,  the 
bill  of  lading  may  be  of  use  to  the 
consignor  or  owner  of  the  goods 
after  a  delivery  has  been  made.  It 
must  be  conceded  that  the  bill  of 
lading  was  at  one  time  the  property 
of  the  owner  of  the  goods,  and  It  Is 
not  perceived  how  the  delivery  of 
them  could  destroy  his  right  In  this 
property  without  his  consent  If  toe 
right  to  the  bill  of  lading,  which  Is 
both  a  receipt  and  a  contract  In  writ- 
ing, passed  to  the  carrier  upon  the 
delivery  of  the  goods,  there  would 
be  no  need  to  invoke  the  law  of  cus- 
tom; but  If  It  did  not  it  follows 
that  the  owner  could  not  be  deprived 
of  tt  without  his  consent.  And  it  Is, 
we  think,  unreasonable  that  a  cus- 
tom should  require  the  surrender  of 
a  valuable  right  in  order  to  obtain 
■-     ■    ■-      iaW 

re- 
quires should  be  delivered");  Mis- 
souri, etc.,  R.  Co.  v.  Long,  (Civ.  A.) 
167    SW   769. 

36.  Mitchell  v.  Chesapeake,  etc, 
R.  Co.,  17  111.  A.  231;  Schwarzschild. 
etc.,  Co.  v.  Savannah,  etc..  R.  Co.,  76 
Mo.  A.  623,  629;  Gates  v.  Chicago, 
etc.,  R.  Co„  42  Nebr.  379.  30  NW  683; 
RIdgway  Grain  Co.  v.  Pennsylvania 
R,  Co.,  228  Pa,  641,  77  A  1007,  31 
LRANS  1178. 

"This  follows  from  the  rule  that 
no  one  shall  be  heard  to  complain  of 
the  doing  of  an  act  to  which  he  con- 
sented." Schwarzschild,  etc.  Co.  v. 
Savannah,  etc.,  R  Co.,  supra. 

[a]  What  constitutes  a  waiver.— 
(1)  Waiver  of  a  surrender  of  the  bill 
of  lading  In  accordance  with  Its  pro- 
visions before  delivery  of  the  goods 
will  be  Inferred  where  the  shipper 
has  acquiesced  In  a  similar  course  of 


possession  of  property,  that  the  L 
without  condition  or  qualification 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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terial  so  far  as  the  consignor  is  concerned  that  a 
surrender  of  the  bill  of  lading,  in  accordance  with 
its  terms,  was  not  required;  no  breach  of  duty  to 
the  consignor  is  thereby  involved."  And  it  has 
also  been  held  that  delivery  to  the  right  person, 
without  surrender  of  the  bill  of  lading  in  accordance 
with  its  terms,  imposes  no  liability  on  the  carrier 
in  favor  of  one  to  whom  the  bill  of  lading  was 
assigned  after  delivery  of  the  goods.** 

[♦  371]  b.  Effect  of  "Shipper's  Order"  Clause 
in  Bill  of  Lading.  The  term  "shipper's  order"  as 
used  in  the  bill  of  lading  is  well  understood  and 
means  that  the  title  remains  in  the  shipper  until  he 
orders  a  delivery  of  the  goods,38  and  that  the  car- 
rier must  not  deliver  except  on  production  of  the 
bill  of  lading  properly  indorsed  by  the  shipper.10 
And,  where  the  bill  of  lading  provides  for  delivery 
to  the  shipper's  order  or  to  his  assigns,  it  is  liable 
for  the  value  of  the  property  to  the  person  entitled 
to  receive  the  goods  if  it  delivers  the  goods  to  the 
consignee  or  anyone  else  without  the  bill  of  lading 
properly  indorsed.11     Especially  are  the  foregoing 


rules  applicable  where  the  "shipper's  order"  bill 
of  lading  has  attached  to  it  a  draft  on  the  buyer,** 
or  where  the  bill  of  lading  expressly  provides  that 
the  goods  shall  not  be  delivered  without  its  sur- 
render properly  indorsed."  But  if  no  damages 
result,  recovery  cannot  be  had  for  breach  of  a  pro- 
vision of  the  bill  of  lading  that  surrender  of  it  shall 
be  required  before  delivery  of  the  goods.*4 

{f  372]  e. .Effect  of  "Order  Notify"  Clause  in 
Bill  of  Lading  or  Shipping  Receipt.  Where  a  bill 
of  lading  or  a  shipping  receipt  contains  a  clause 
providing  that  a  third  person  shall  be  notified  of 
the  arrival  of  the  goods,  or  where  it  contains  this 
clause  and  an  additional  clause  reciting  that  the 
goods  are  shipped  to  the  consignor's  order,  the  car- 
rier is  not  authorized  to  treat  the  person  to  be 
notified  as  a  consignee,  and  if  it  delivers  the  goods 
to  him  without  production  and  surrender  of  the 
receipt  or  the  bill  of  lading,  it  will  be  liable  to 
the  true  owner  of  the  goods  for  any  loss  resulting 
from  such  delivery."  Delivery  of  the  goods  under 
these  circumstances  without  surrender  of  the  re- 


deallng  tn  a  large  number  of  In- 
stances for  more  than  a  year  with- 
out protest.  Ridgway  Grain  Co.  v. 
Pennsylvania  R.  Co.,  228  Pa.  $41,  77 
A  1007.  SI  LRANS  1178.  (2)  And  It 
was  held  that  a  teles-ram  from  the 
consignor  to  his  broker,  "Do  the  best 
yon  can;  whatever  you  do  will  be 
satisfactory,"  was  Intended  to  and 
had  the  •fleet  of  a  waiver  of  pay- 
ment of  the  drafts  and  procurement 
of  the  bills  of  lading;,  as  a  condition 
precedent  to  the  broker  obtaining 
possession  of  the  hay,  and  wis  an 
authority  to  the  carrier  to  deliver 
to  such  broker.  Mitchell  v.  Chesa- 
peake, etc..  R.  Co.,  17  111.  A.  231.  238. 
ST.  Chicago  Packing,  eta,  Co.  v. 
Savannah,  etc.,  R.  Co.,  103  Oa.  140, 
29  SB  688,  4*  LRA  387;  Nelson 
Grain  Co.  v.  Ann  Arbor  R.  Co.,  174 
Mich.  80,  140  NW  486;  St.  Louis 
Southwestern  R.  Co.  v.  Oilbreath, 
(Tex.  Civ.  A.)   144  SW  1061. 

(a]  »eason  for  rule.— In  not  In- 
sisting on  a  surrender  of  the  bill  of 
lading  as  a  prerequisite  to  delivery. 
It  is  said  that  the  carrier  simply 
waives  a  right  which,  as  against  the 
original  consignor.  It  had  reserved  to 
Itself  under  the  terms  of  the  con- 
tract of  shipment.  Chicago  Pack- 
ing, etc,  Co.  v.  8avannah,  etc,  R.  Co., 
103  Oa.  140,  29  SB  698,   40  LRA  367. 

[b]  Bole  applied.— A  carrier 
which  received  cotton  from  the 
owner  for  transportation  and  issued 
a  bill  of  lading  naming  an  intended 
buyer  as  the  shipper  and  consignee, 
In  the  absence  of  any  outstanding 
order  of  the  apparent  shipper,  could, 
between  Itself  and  him,  .waive  a  stip- 
ulation In  the  bill  of  lading  that,  on 
a  shipment  to  the  shipper's  order,  the 
bill  of  lading  properly  indorsed  was 
to  be  surrendered  before  the  con- 
signee was  entitled  to  receive  the 
goods.  St  Louts  Southwestern  R. 
Co.  v.  Oilbreath,  (Tex.  Civ.  A.)  144 
SW  1061. 

88.  Anchor  Mill.  Co.  v.  Burling- 
ton, etc.  R  Co.,  102  Iowa  262,  71  NW 
265;  Alabama  Nat.  Bank  v.  Mobile, 
etc.  R.  Co.,°  42  Mo.  A.  284;  Albany 
Nat.  Commercial  Bank  v.  Lacka- 
wanna Transp.  Co..  69  Ann.  Dlv.  270. 
69  NTS  396  [aft  172  N.  Y.  596  mem, 
64  NE  1123  mem]. 

[a]  Season  for  rule*— The  trans- 
fer of  a  bill  of  lading  operates  only 
as  a  transfer  of  whatever  title  the 
transferor  has  at  the  time  to  the 
goods  covered  by  It.  And  if  a  ship- 
per takes  a  bill  of  lading  to  himself 
as  consignee,  and  the  carrier  delivers 
the  goods  to  another  with  the  con- 
sent of  the  consignee,  but  without 
surrender  of  the  bill  of  lading,  a  sub- 
sequent assignee  of  the  bill  of  lad- 
ing, although  acquiring  It  without 
notice  and  for  value,  has  no  recourse 
against  the  carrier.  Anchor  Mill  Co. 
v.  Burlington,  etc.,  R.  Co.,  102  Iowa 


262,  71  NW  256:  Alabama  Nat.  Bank 
v.  Mobile,  etc.,  R.  Co.,  42  Mo.  A.  284. 

ft*.  McMahan  v.  State  Nat.  Bank, 
(Tex.  Civ.  A.)   160  SW  403. 

30.  Kansas  City  Southern  R  Co. 
v.  Mabry,  112  Ark.  110,  165  SW  279; 
Arkansas  Southern  R.  Co.  v.  German 
Nat.  Bank,  77  Ark.  482.  92  SW  522. 
113  AmSR  160;  Vorhel  v.  New  York, 
etc.,  R.  Co.,  216  Mass.  166,  103  NE 
286. 

"At  common  law  a  bill  of  lading  Is 
a  muniment  of  title  to  the  goods  or 
property  therein  sped  fled;  Is  a  sym- 
bol or  representative  of  the  goods; 
'when  properly  Indorsed  and  deliv- 
ered, with  the  intention  of  passing 
the  title  to  them.  Is  a  symbolic  or 
constructive  delivery  of  the  goods 
themselves;'  and,  when  assigned,  the 
carrier,  having  notice  of  the  assign- 
ment, becomes  bound  to  deliver  the 
goods  to  the  assignee.  If  the 
goods,  by  the  terms  of  the  bill  of 
lading,  are  deliverable  to  the  order 
of  the  shipper,  the  carrier  should 
not  deliver  except  upon  the  produc- 
tion of  the  Mil  of  lading  properly 
Indorsed  by  the  shipper;  'for  this 
notice  is  to  the  carrier  that  the  ship- 
per Intends  to  retain  In  his  power 
the  ultimate  disposition  or  the 
goods.' "  Arkansas  Southern  R.  Co. 
v.  German  Nat.  Bank,  77  Ark.  482, 
487,  92  SW  622,  113  AmSR  160  [writ 
of  error  dlsm  207  U.  S.  270,  28  SCt 
78,  52  L.  ed.  201,  and  quot  with  appr 
Kansas  City,  etc,  R.  Co.  v.  Mabry, 
112  Ark.   110,  165   SW   279]. 

SI.  Ark. — Arkansas  Southern  R. 
Co.  v.  German  Nat.  Bank,  77  Ark. 
482,  92  SW  622,  118  AmSR  160  [writ 
of  error  dism  207  U.  S.  270,  28  SCt 
78,  52  L.  ed.  2011. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Bllsh 
Milling  Co..  15  Oa.  A.  142.  82  SB  784. 

N.  C—  KUlingsworth  v.  Norfolk, 
etc.,  R.  Co.,  171  N.  C.  47,  87  SB  947. 

Pa. — Pennsylvania  R.  Co.  v.  Stern, 
119  Pa.  24,  12  A  766,  4  AmSR  626. 

Tex. — Grayson  County  Nat.  Bank 
v.  Nashville,  etc.,  R.  Co..  (Civ.  A.) 
79  SW  1094. 

38.  Midland  Valley  R.  Co.  v.  J.  A. 
Fay,  etc,  Co.,  89  Ark.  842.  116  SW 
1171  (holding  that  a  delivery  to  the 
buyer  without  payment  of  the  draft 
or  production  of  the  bill  of .  lading 
was  a  conversion  unless  the  seller 
consented);  Hobbs  v.  Chicago  Pack- 
ing, etc.  Co.,  98  Ga.  576,  26  SE  584, 
58  AmSR  320;  Boatmen's  Sav.  Bank 
v.  Western,  etc.,  R.  Co.,  81  Ga.  221, 
7  SE  125. 

33.  Seaboard  Air  Line  R.  Co.  v. 
Phillips,  108  Md.  286.  70  A  232;  Ridg- 
way  Grain  Co.  v.  Pennsylvania  ft. 
Co..  17  Pa.  Dlst  967  (holding  that, 
where  the  bill  of  lading  contains  a 
condition  providing  that  the  ship- 
ment shall  not  be  delivered  without 
the  surrender  of  the  bill  properly 
Indorsed,   and   the  bill   is   forwarded 


through  the  bank,  attached  to  a 
draft  for  the  value  of  the  shipment, 
which  it  is  necessary  to  pay  in  order 
to  obtain  possession  of  the  bill  of 
lading,  and  the  carrier  wrongfully 
delivers  the  goods  without  the  pay- 
ment of  the  draft  or  the  surrender 
of  the  bill,  the  amount  of  the  draft 
Is  the  measure  of  the  shipper's 
damages). 

84.  Plsapla  v.  Hartford,  etc.. 
Transp.  Co.,  62  Misc.  607,  116  NTS 
26. 

38.  U.  S. — North  Pennsylvania  R. 
Co.  v.  Commercial  Nat.  Bank,  123  U. 
S.  727,  8  SCt  266,  31  L.  ed.  287:  The 
Thames,  23  F.  Cas.  No.  18,859,  7 
Blatchf.  226  [afl  14  Wall.  98,  20  L. 
ed.  804]. 

Ark. — Bedford  Auto  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Ark.  198,  172  SW 
1006. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
W.  H.  Mclntyre  Co.,  (A.)  108  NE 
978.  981  [clt  Cyc]. 

La. — Praeger  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  5  La.  A.  (Or- 
leans) 207;  Morgan  State  Bank  v. 
Illinois  Cent.  R.  Co.,  3  La.  A.  (Or- 
leans) 474. 

Mass. — New  York,  etc.  R.  Co.  v. 
Sampson,  222  Maes.  311,  110  NE  964; 
Wright,  etc..  Cloth  Co.  v.  Warren, 
177  Mass.  283,  58  NE  1082;  North  v. 
Merchants',  etc.,  Tramap.  Co.,  146 
Mass.  316,  15  NE  779;  Llbby  v.  In- 
galls,   124   Mass.   503. 

Mich. — Churchill  v.  Grand  Trunk 
Western  R.  Co.,  154  NW  106;  Thomas 
v.  Blair.  185  Mich.  422,  161  NW 
1041;  Turnbull  v.  Michigan  Cent.  R 
Co.,   183   Mich.    213,    160   NW   132. 

Minn. — Ammon  v.  Illinois  Cent.  R. 
Co.,  120  Minn.  438.   139  NW  819. 

Miss. — Alabama  Great  Southern  R. 
Oo.  v.  Organ  Power  Co.,  92  Miss.  781, 
46  S  254. 

Mo. — Woolston  v.  Southern  R.  Co., 
177  Mo.  A.  611,  160  SW  1023. 

Nebr. — Union  Stock  Yards  Co.  v. 
Westoott.  47  Nebr.   300.    66   NW  419. 

N.  H.— Peoria  First  Nat.  Bank  v. 
Northern  R.  Co.,  58  N.  H.  203. 

N.  Y. — Furman  v.  Union  Pac.  R. 
Co.,  106  N.  Y.  579,  13  NE  687  [rev 
36  Hun  669]:  Bank  bf  Commerce  v. 
Blssell.  72  N.  T.  616;  Plsapla  v. 
Hartford,  etc..  Transp.  Co.,  62  Misc. 
607.  116  NTS  26;  Lyons  v.  New 
Tork  Cent.,  etc.,  R.  Co.,  119  NTS  703 
[aft"  136  App.  Dlv.  903  mem,  120  NTS 
1132  mem]. 

N.  C. — Sloan  v.  Carolina  Cent.  R. 
Co.,  12$  N.  C.  487,  36  SE  21. 

Okl. — St  Louts,  etc..  R.  Co.  v. ' 
Allen,  31  Okl.  248,  120  P  1090,  39 
LRANS  309  and  note. 

Pa. — Wright  v.  Northern  Cent.  R. 
Co..  8  Phlla.  19. 

S.     C. — General      Electric      Co.      v. 
Southern  R.  Co..  72  S.  C.   251,  51  SE 
696,    110    AmSR    600:    Chester    Nat 
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eeipt  or  the  bill  of  lading  constitutes  a  conversion.8* 

A  direction  of  this  character  in  a  shipping  receipt 
or  a  bill  of  lading  raises  no  presumption  that,  the 
person  to  be  notified  is  the  consignee,81  bnt  on  the 
contrary  indicates  that  the  carrier  is  not  entitled  to 
deliver  the  goods  except  on  production  of  the  bill 
of  lading.38  The  fact  that  a  carrier  was  instructed 
to  notify  a  third  party  of  the  arrival  of  goods  gives 
him  no  right  to  require  a  delivery  without  the  pro- 
duction and  the  surrender  of  the  bill  or  lading  prop- 


Bank  V.  Atlanta,  etc.,  K.  Co.,  26  S.  C. 
216. 

'  Tenn. — Louisville,  etc.,  R.  Co.  v. 
McKay,  133  Tenn.  503,  182  SW  585; 
Nashville  Fourth  Nat.  Bank  v. 
Nashville,  etc.,  R.  Co.,  128  Tenn.  530, 
161  SW  1144;  Louisville,  etc..  R.  Co. 
v.  U.  S.  Fidelity,  etc.,  Co.,  125  Tenn. 
658,    148   SW   671. 

Vt. — Joslyn  v.  Grand  Trunk  R.  Co., 
51   Vt.   92. 

Va. — Kewanee  Private  Utilities  Co. 
v.  Norfolk  Southern  R.  Co.,  118  Va. 
628,    88    SE    95. 

fa]  Sole  applied. — (1)  A  bill  of 
lading-  declared  that,  if  the  word 
"order"  was  written  thereon  imme- 
diately before  or  after  the  name  of 
the  party  to  whose  order  the  prop- 
erty was  consigned,  the  surrender  oC. 
the  bill  of  lading;  properly  Indorsed 
should  be  required  before  delivery  of 
the  property.  An  organ  blower  was 
shipped  by  plaintiff  under  a  bill  of 
lading,  recking:  "Consigned  to 
Organ  Power  Company,  P.  ft.  M.  Co. 
Notify  Paitton-Rubueh  Music  Com- 
pany. Via  Merchants  Dispatch." 
The  freight  bill  contained  the  follow- 
ing: "Consignee,  Organ  Power  Com- 
pany, O  N  Patton-Rubush  M.  House." 
It  was  held  that,  as  the  court  would 
take  Judicial  notice  that  the  letters 
"O.  N."  signified  "order  notify,"  the 
oarrler  was  chargeable  as  for  a  mis- 
delivery in  delivering  the  blower  to 
the  person  to  be  notified  without 
surrender  of  the  bill  of  lading  and 
payment  of  the  draft  thereto  at- 
tached. Alabama  Great  Southern  R. 
Co.  v.  Organ  Power  Co.,  92  Miss.  781, 
784,  46  S  254.  (2)  A  marked  poods 
with  B's  name  and  sent  them  by 
railroad  to  B,  taking  therefor  a  rail- 
road receipt  In  which,  under  the 
heading  marks  and  consignee," 
were  written  «"B.  order  A."  A  in- 
dorsed the  receipt  in  blank,  drew  a 
draft  on  B  for  the  price,  attached 
the  draft  to  the  receipt,  and  for- 
warded both  by  an  express  company 
for  collection.  The  railroad  company 
delivered  the  goods  to  C,  another 
common  carrier,  to  transport  to  their 
destination,  with  a  freight  bill  con- 
taining the  words  "Order  A.  Notify 
B.,"  and  the  express  company  gave 
the  receipt  with  the  draft  attached 
to  C  for  collection.  It  was  held  that 
C,  by  delivering  the  goods  to  B  with- 
out the  authority  of  A,  and  before 
the  payment  of  the  draft  by  B,  was 
liable  to  A  for  the  conversion  of  the 
goods,  and  that  the  fact  that  the  re- 
ceipt and  the  draft  were  not  received 
by  C  until  after  he  received  the 
goods  was  Immaterial.  Libby  v. 
Ingalls,  124  Mass.  503. 

[b]  Phrase  "O.  K."<— The  court 
will  take  judicial  notice  that  the  let- 
ters "O.  N."  in  a  bill  of  lading  sig- 
nify "order  notify."  Alabama  Great 
Southern  R.  Co.  v.  Organ  Power  Co., 
92  Miss.  781,  46  S  254. 

[c]  Order  bill  of  lading  In  form 
recommended  by  Interstate  commerce 
commission*— Under  the  provisions 
of  an  order  bill  of  lading  the  form 
of  which  was  adopted  by  the  carrier 
in  accordance  with  the  recommenda- 
tions of  the  Interstate  commerce 
commission  which  requires  the  bill 
of  lading  properly  indorsed  to  be 
surrendered  on  delivery  of  the  ship- 
ment, the  carrier  may  not  safely  de- 
liver a  shipment  to  the  order  of  a 
consignee  named  In  an  order  bill  of 
lading  without  the  production  of  the 
bill  of  lading  properly  Indorsed. 
This  provision  is  for  the  benefit  of 


the  shipper  or  the  owner,  as  well  as 
for  the  protection  of  the  carrier. 
Judson  v.  Minneapolis,  etc.,  R.  Co., 
131  Minn.  6,  164  NW  506. 

fd]  What  la  not  an  "order  not- 
ify" shipment. — Recital  in  bill  of 
lading  snowing  cotton  to  have  been 
consigned  by  the  seller  to  a  certain 
named  buyer  was  conclusive  that  it 
was  consigned  to  the  buyer,  and  not 
to  the  shipper's  order,  "notify." 
Shippers'  Compress,  etc.,  Co.  v. 
Cumby  Mercantile,  etc.,  Co.,  (Tex. 
Civ.  A.)   172  SW  744. 

[e]  "Order  notify"  with  draft  at- 
tached,— (1)  Where  an  owner  takes 
a  bill  of  lading,  "order  (consignee) 
notify"  C,  and  attaches  a  draft 
thereto,  and  delivers  It  to  a  bank 
for  value,  the  title  to  the  goods 
passes  to  the  bank,  and  the  carrier 
is  liable  to  the  bank  for  conversion 
If  It  delivers  such  shipment  without 
surrender  of  the  bill  of  lading.  Can- 
andalgua  Nat.  Bank  v.  Cleveland, 
etc.,  R.  Co..  156  App.  Dlv.  58,  139 
NTS  561  [aft  214  N.  Y.  694  mem,  108 
NB  1091  mem].  (2)  Under  a  ship- 
ment addressed  to  the  consignor  with 
direction  to  notify  his  vendee,  a 
bill  of  lading  marked  "B.  L.  attached 
to  draft"  sufficiently  notified  the  car- 
rier not  to  deliver  the  shipment  with- 
out surrender  of  the  bill,  although 
the  blank  form  used  was  what  Is 
known  as  the  "straight,"  and  not  the 
"order,"  form.  Sturges  v.  Detroit, 
etc.,  R.  Co.,  166  Mich.  231,  181  NW 
706. 

36.  Wooletone  v.  Southern  R.  Co., 
177  Mo.  A.  611,  160  SW  1023.  See 
also  cases  supra  note  35;  Infra  I  377. 

37.  Ammon  v.  Illinois  Cent.  R. 
Co.,  120  Minn.  438,  139  NW  819.  And 
see  cases  supra  note  35. 

38.  Furman  v.  Union  Pac.  R.  Co., 
106  N.  T.  679.  13  NE  687  £rev  85  Hun 
6691. 

"A  shipment  to  the  order  of  the 
consignor,  with  directions  to  notify 
the  consignee.  Is  an  unmistakable  in- 
dication by  the  shipper  to  the  carrier 
that  the  title  to  the  goods  will  not 
pass  and  the  duty  to  deliver  will  not 
arise  until  the  draft  has  been  paid, 
the  bill  of  lading  taken  up.  and  the 
latter  presented  to  the  railroad  com- 

§any."     Louisville,  etc.,  R.  Co.  v.  U. 
.   Fidelity,   etc.,   Co.,   126   Tenn.   658, 
675,   148   SW  671. 

39.  Killlngsworth  v.  Norfolk, 
Southern  R.  Co.,  171  N.  C.  47,  87  SE 
947. 

40.  See  generally  Agency  SS  198- 
314. 

41.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Gilmer.  89  Ala.  534,  7  S  654. 

Ark. — Equitable  Powder  Mfg.  Co. 
v.  St.  Louis,  etc.,  R.  Co.,  106  Ark. 
697,   150   SW  1028. 

Ga. — Brunswick,  etc.,  R.  Co.  v. 
Rothchlld,  119  Ga.  604,  46  SE  830; 
Southern  Express  Co.  v.  Williams,  99 
Ga.  482,  27  SE  743;  Southern  Express 
Co.  v.  Everett,  37  Ga.  688. 

111. — Illinois  Cent.  R.  Co.  v.  Simp- 
son. 17  111.  A.  326. 

Iowa. — Ryder  v.  Burlington,  etc., 
R.  Co..  51  Iowa  460,  1  NW  747. 

Mass. — Lewis  v.  Western  R.  Corp., 
11  Mete.  509. 

Minn. — Wilcox  v.  Chicago,  etc.,  R. 
Co.,  24  Minn.   269. 

Mo. — Parker  Gordon  Cigar  Co.  v. 
Chicago,  etc.,  R.  Co.,  192  Ho.  A.  86, 
179  SW  785;  Hardin  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  134  Mo.  A.  681,  114 
SW  1117. 

Nebr. — Gates  v.  Chicago,  etc.,  R. 
Co.,  42  Nebr.  379,  60  NW  688. 


crlv  indorsed 

[$  373]  3.  To  Agent*0— a.  In  CtaneraL  A  delivery 
to  the  agent  of  the  consignee,  or  to  any  other  per- 
son entitled  to  the  goods  who  has  been  duly  au- 
thorized to  receive  the  goods  for  his  principal,  is 
a  good  delivery  and  will  relieve  the  carrier  from 
further  liability.*1  And  if  the  person  to  whom 
delivery  is  made  is  really  the  agent  authorized  to 
receive  the  goods,  the  delivery  will  be  sufficient, 
although  the  authority  was  not  known  to  the  car- 

N.  T. — Ontario  Bank  v.  New  Jer- 
sey Steamboat  Co..  59  N.  T.  510. 

Tex. — St.  Louis,  etc..  R.  Co.  v. 
Crawford.   (Civ.  A.)   36  SW  748. 

Eng. — Pooley  v.  Great  Eastern  R. 
Co.,  34  L.  T.  Rep.  N.  S.  637. 

[a]  Thus  where  an  express  com- 
pany Is  sued  for  the  wrong  delivery 
of  a  box,  or  for  not  delivering:  it  to 
the  person  to  whom  it  is  addressed, 
the  company  will  be  discharged  from 
liability  where  It  Is  found  as  a  fact 
either  that  the  delivery  was  to  the 
authorised  agent  of  the  person  to 
whom  the  box  is  addressed  or  that  the 
seller  and  the  shipper  sanctioned  the 
delivery  to  such  agent,  and  where 
the  finding  in  either  event  Is  sup- 
ported by  prima  facie  evidence.  Piatt 
v.  Wells,  25  N.  T.  Super.  101,  26 
HowPr  442. 


[b]  Where  packages  as*  ad- 
dressed to  a  bank  or  to  the  cashier 
thereof,  delivery  to  any  agent  of  the 
bank,  engaged  in  the  transaction  of 
Its  general  business,  is  sufficient. 
Sweet  v.  Barney,  23  N.  Y.  385;  Hotch- 
klss  v.  Artisans'  Bank.  2  Abb.  Dec. 
(N.  Y.)   403,   2  Keyes   664. 

[cj  Goods  addressed  to  "Son.  J. 
a.  Carlisle,  Secretary  United  fstates 
Treaa.  Dept.,  Washington,  D.  C." 
were  properly  delivered  in  the  usual 
course  of  business  to  the  treasury 
department.  Aldrlch  Car-Seal  Mfg. 
Co.  v.  American  Express  Co.,  117 
Mich.  32,  76  NW  94. 

Id]  Delivery  of  wife's  roods  to 
hnaband-  ■(!)  A  husband  shipped 
certain  household  goods  which  be- 
longed to  his  wife  and  took  from  the 
carrier  a  bill,  of  lading  which  he 
handed  to  her.  At  the  place  of  des- 
tination the  husband  delivered  the 
bill  of  lading  to  a  drayman  who  took 
the  goods  to  a  salesroom  where  they 
were  sold  and  the  money  was  de- 
livered 'to  the  husband,  the  wife  see- 
ing all  this  and  making  no  objection. 
It  was  held  that  an  action  against 
the  carrier  for  a  wrongful  delivery 
could  not  be  maintained  on  evidence 
by  the  wife  that  she  had  not  given 
the  bill  of  lading  to  her  husband  and 
that  she  thought  that  the  salesroom 
was  a  railroad  warehouse.  It  appear- 
ing also  that  the  husband  had  made 
other  sales  of  the  wife's  property 
through  the  same  salesman.  Rey- 
nolds v.  New  York  Cent.,  etc.,  R.  Co., 
50  Hun  606,  3  NYS  331.  (2)  Where 
a  husband  presents  the  receipt  of  the 
railroad  company  for  household 
goods  in  the  name  of  his  wife,  ait  the 
depot,  and  gives  directions  for  re- 
shipping  them,  the  company  has  a 
right  to  presume  and  to  act  on  the 
presumption  that  the  husband  Is  the 
duly  authorised  agent  of  his  wife  in 
regard  to  the  shipment  and  the  con- 
trol of  the  goods.  Furman  v.  Chi- 
cago, etc.,  R.  Co..  67  Iowa'  42,  10  NW 
272.  62  Iowa  396.  17  NW  698.  (3) 
Where  the  shipper  is  both  consignor 
and  consignee,  the  company  is  bound 
to  deliver  the  goods  to  her  or  to  her 
authorized  agent,  and  the  delivery  to 
her  husband  who  had  separated  from 
her  and  who  did  not  have  the  bill  of 
lading  or  other  express  authority 
renders  the  carrier  liable  for  the 
value  of  the  goods.  Missouri  Pac.  K. 
Co.  v.  Weil,  8  Kan.  A.  839,  67   P  853. 

[e]  A  drayman  who  has  been  In 
the  habit  of  receiving  goods  for  a 
consignee  is  not  necessarily  an  au- 
thorized agent  with  reference  to  any 
particular  shipment.  Dean  v.  Vac- 
caro,  2  Head  (Tenn.)  488,  75  Ami) 
744;  Sawyer  v.  Chicago,  etc.,   R.  Co., 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rier,"  or  although  the  delivery  was  made  on  insuffi- 
cient or  even  on  false  evidence.*3  But  an  agent 
engaged  in  the  general  employment  of  the  consignee 
in  connection  with  his  business  may  not  have  such 
authority  as  to  excuse  the  carrier  in  making  deliv- 
ery to  him  if  he  has  not  actual  authority  to  receive 
the  goods.44  And  when  the  carrier  is  sued  for  mis- 
delivery, it  must  show  that  the  agent  was  authorized 
to  receive  the  goods,  or  at  least  that  he  had  been 
clothed  with  such  apparent  authority  as  to  justify 
it  in  presuming  his  authority;41  but  no  greater 
degree  of  proof  of  authority  in  the  person  to  whom 
they  weffe  delivered  is  required  than  for  any  other 
issue  in  a  civil  case.46 

[*.  374]  b.  Goods  Addressed  to  Consignee  in  Oare 
of  Third  Person — (1)  In  General.  The  addressing 
of  a  package  to  a  consignee  in  the  care  of  a  third 
person,  as  between  the  consignor  and  the  consignee 
and  the  carrier,  in  the  absence  of  known  limitations 
on  the  'scope  of  the  authority  given,  confers  on 
such  third  person  the  right  to  receive  the  goods,  and 
ordinarily  constitutes  him  the  proper  person  to 
whom  to  make  delivery.47  If,  however,  the  carrier 
knows  that  the  authority  of  the  person  to  whom 
the  goods  are  so  addressed  is  limited  to  a  specified 
purpose,  such,  for  instance,  as  that  he  might  attend 
to  the  payment  of  custom  duties  and  not  allow  the 
goods  to  be  delivered  until  such  duties  were  paid,  it 

12  Wis.    4  OS.   99  AmD  49. 

[f]  Wrongful  delivery  to  third 
person,— Where  the  consignor  di- 
rected the  carrier  to  forward  a  por- 
tion oT  the  consignment  to  places  to 
be  designated  by  a  third  party,  and 
the  carrier  delivered  the  goods  to 
such  third  party.  It  was  held  that 
the  delivery  was  wrongful.  Illinois 
Cent.  R  Co.  v.  Carter,  82  111.  A.  818. 

4*.  Angle  v.  Mississippi,  etc.,  R. 
Co.,  »  Iowa  487. 

48.  Parker  Gordon  Cigar  Co.  v. 
Chicago,  etc.,  R  Co.,  192  Mo.  A.  88, 
17»  SW  786. 

44.  Wilson  Sewing  Mach.  Co.  v. 
Louisville,  eta,  R  Co.,  71  Mo.  203; 
Nebensahl  v.  Fargo,  IS  Daly  130,  3 
NTS  929:  Ela  v.  American  Merchants' 
Union  Express  Co.,  29  Wis.  811,  9 
AmR  (19. 

[a]  Tonner  agent* — Delivery  made 
to  one  who  had  been  the  consignee's 
agent,  but  whose  authority  had  been 
terminated  with  notice  to  the  con- 
signor is  not  sufficient.  Lester  v. 
Delaware,  etc.,  R  Co.,  92  Hun  342,  38 
NTS  907. 

45.  Cal. — Adams  v.  Blankensteln, 
2  Cal.  413.  56  AmD  350. 

Dak. — Waldron  v.  Chicago,  etc.,  R 
Co.,   1   Dak.   351,  46  NW  466. 

Iowa. — Angle  v.  Mississippi,  etc., 
R  Co.,  18  Iowa  665. 

N.  T. — Schlesinger  v.  New  Tork. 
etc.,  R.  Co,  85  NTS  372;  Williams  v. 
Holland,  22  HowPr  137. 

Wis. — Hermann  v.  Goodrich,  21 
Wis.  53«.  94  AmD  562. 

[a]  Thus  where  a  carrier  deliv- 
ers goods  to  a  person  not  the  owner 
or  the  consignee.  It  must  show  that 
such  person  was  authorised  to  re- 
ceive them;  and  where  the  delivery 
is  in  a  storeroom,  to  one  claimed  to 
be  a  clerk,  the  mere  fact  that  he  was 
behind  the  counter  is  not  enough 
where  he  receipts  In  his  own  name 
and  where  the  consignee  denies  his 
authority  to  receive  the  goods. 
Nebenzahl  v.  Fareo,  15  Daly  138,  3 
NTS  929,  4  NTS  654. 


will  render  itself  liable  for  a  conversion  by  deliver- 
ing the  goods  to  one  not  the  consignee,  although 
ordered  so  to  do  by  the  pers6n  in  whose  oare  the 
goods  were  addressed.48 

[•}  375]  (2)  Goods  Sent  in  Care  of  Carrier's  Local 
Agent.  According  to  some  decisions,  when  goods 
are  directed  to  the  consignee  in  care  of  the  car- 
rier's agent  at  the  point  of  destination,  a  delivery 
to  such  agent  terminates  the  oarrier's  responsibility, 
and  the  agent  holds  the  goods  as  the  agent  of  the 
consignor  or  of  the  consignee,  whichever  of  the  two' 
is  the  owner  of  the  goods.49  But  there  are  decisions 
which  are  squarely  in  conflict  with  this  view,  these* 
cases  holding  that,  when  the  person  to  whom  the 
goods  are  so  addressed  is  himself  the  agent  and 
principal  representative  of  the  carrier  at  the  point 
where  the  carriage  is  to  terminate,  it  is  to  be  re- 
garded as  a  mere  extension  of  the  ordinary  direction 
to  have  the  goods  stopped  at  the  place  on  the  route 
where  that  agent  is  in  charge  of'  the  business.60 

[$  376]  4.  Real  Owner.  The  carrier  is  bound  to 
respond  to  the  demand  of  the  real  owner  for  pos- 
session of  his  goods,'1  regardless  of  whether  he  is 
consignor,  consignee,  or  holder  of  the'bill  of  lading,58 
and  in  doing  so  he  does  not  render  himself  liable 
to  one  who,  having  fraudulently  or  otherwise  unlaw- 
fully obtained  possession  of  them,  has  delivered 
them  to  the  carrier  for  transportation.1"    This  is  in 


[bl  Aoqnleaosnoe  la  former  de- 
Uvenea  to  one  claiming  to  be  agent 
may  be  sufficient  to  justify  the  car- 
rier in  making  further  deliveries  to 
the  same  person.  Ontario  Bank  v. 
New  Jersey  Steamboat  Co.,  59  N.  T. 
510. 

4*.  Wilcox  v.  Chicago,  etc,  R. 
Co..  24  Minn.  269. 

47.  Com.  v.  People'*  Express  Co., 
201  Mass.  5(4.  88  NB  420,  131  AmSR 
416;  Russell  v.  Livingston,  16  N.  T. 


516;  Ela  v.  American  Merchants' 
Union  Express  Co.,  29  Wis.  (11,  9 
AmR  619. 

48.  Claflln  v.  Boston,  etc.,  R.  Co., 
7  Allen   (Mass.)   341. 

40.  Ga. — Fltzslmmons  v.  Southern 
Express  Co.,  40  Ga.  330,  2  AmR  677. 

111. — Chicago,  etc.,  R.  Co.  v.  Mer- 
rill, 48  111.   425. 

N.  T. — Bristol  v.  Rensselaer,  etc., 
R.  Co.,  9  Barb.  158. 

Oh. — Roberts  v.  Union  Line  Ex- 
press Co..  2  Oh.  Dec.  (Reprint)  577, 
4   WestLMonth  99. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co.,  12  Or.  49,  8  P  160  (contain- 
ing dictum  to  this  effect  but  holding 
that  the  tacts  did  not  bring  the  case 
within  the  rule). 

Tex. — Houston,  etc.,  R.  Co.  v. 
Hogg,  2  Tex.  Unrep.  Cas.  544,  649. 

"The  consignor  can  select  his 
agent  or  consignee;  and  when  such 
agent  or  consignee  receives  the  prop- 
erty, the  carrier's  responsibility 
ceases.  And  the  faot  that  the  con- 
signee or  agent  Is  also  the  agent  of 
the  carrier  does  not  affect  the  ques- 
tion, for  when  he  receives  the  prop- 
erty he  therefore  holds  It  as  the 
agent  of  the  consignor  and  not  as 
agent  for  the  carrier."  Houston,  etc., 
R.  Co.  v.  Hogg,  supra. 

60.  Alabama,  etc.,  R.  Co.  v.  Kidd. 
35  Ala.  209,  214  (where  It  was  said: 
"By  contracting  to  deliver  to  their 
own  agent,  they  Impliedly  agreed  to 
act  as  the  consignees  of  the  owner; 
and  thus  bound  themselves  to  take 
care  of  the  cotton  for  him  as  his 
bailee"):  Russell  v.  Livingston,  16 
N.  Y.  616,  518  [rev  19  Barb.  646] 
(where  it  was  said:  "It  should  be  so 
regarded:  for  there  Is  no.  probable 
reason  why  a  person  sending  a  pack- 
age should  be  supposed  to  choose  to 
terminate  the  carrier's  responsibility 
and  substitute  that  of  the  carrier's 
agent,  when  by  such  change  no  new 
duty  would  be  created,  and  the  pack- 
age would  be  dealt  with  in  either 
case  by  the  same  person  and  in  the 
same  way.  The  only  object 'In  giv- 
ing such  a  direction  which  could  be 
supposed  would  be  to  change  the  ret- 
sponalbillty  from  the  carrier  to  the 
agent  appointed  by  the  carrier;  and 
as  such  a  change  would  usually  Im- 
pair the  security  of  the  owner,  as  he 
must  be  taken  generally  to  know 
more  about  the  carrier  whom  he  em- 
ploys than  about  the  carrier's  agent, 
of  whom  he  will  commonly  know 
only    the   name,    it    would   be   acting 


against  the  natural  presumptions 
which  arise  from  the  situation  of  the 
parties  to  attribute  to  the  owner 
such  an  intention").  . 

01.  Hentz  v.  The  Steamship  Idaho; 
93  U.  S.  675,  23  L.  ed.  978;  National 
Newark  Banking  Co.  v.  Delaware, 
etc.,  R  Co.,  70  NT  J.  L.  774.  58  A  311, 
103  AmSR  825,  66  LRA  696;  Smith 
v.  Linden  Oil  Co.,  69  W.  Va.  57.  71 
SE  167. 

"A  common  carrier  is  bound  even 
in  case  of  a  straight  shipment  to  de- 
liver the  goods  to  the  true  owner  or 
to  the  one  legally  entitled  to  -  the 
possession  thereof,  If  the  carrier  has 
due  notice  of  such  rights  before  hta 
delivers  to  the  consignee  or  to  his 
order  without  the  bill  of  lading.  It 
is  up  to  the  holder,-  as  consignee,  of 
such  a  bill  of  lading  to  give  prompt 
notice  of  his  rights  to  the  carrier 
before  the  goods  are  delivered  by  it 
to  another,  if  he  desires  to  hold  the 
carrier  for  a  conversion  of  his  prop- 
erty." Ensign  v.  Illinois  Cent.  R. 
Co.,  180  111.  A.  382,  388. 

8SL  American  Express  Coi  v» 
Greenhalgh,  80  111.  68;  W.  H.  Stanch- 
field  Warehouse  Oo.  v.  Central  R 
Co.,  67  Or.  896,  406,  136  P  34  Ictt 
Cyc].  See  also  generally  Bailments 
i   113. 

68.  U.  S.— Hents  v.  The  Steamship 
Idaho,  93  U.  S.  576,  23  L.  ed.  978; 
Herbat  v.  Asiatic  Prince,  97  Fed. 
343  [aff  108  Fed.  287,  47  CCA  325]; 
Rosenfield  v.  Express  Co.,  20  F.  Cas. 
No.  12,060,  1  Woods  131. 

Ind. — U.  S.  Express  Oo.  v.  Ham- 
mer, 21  Ind.  A.  186,  61  NE  963;  Cleve- 
land, etc.,  R.  Co.  v.  Mollne  Plow  Co., 
13  Ind.  A.  225.  41  NE  480. 

Iowa. — Brunswick  v.  U.  S.  Express 
Co.,  46  Iowa  677. 

Kan.' — Atchison,  etc.,  R.  Co.  v.  Jor-> 
don  Stock-Food  Co.,  67  Kan.  86,  88, 
72  P  633   [quot  Cyc]. 

Md. — Harker  v.  Demetit,  9  Gill  7. 
52  AmD  670. 

Mass. — Green  v.  Baltimore,  etc,  R. 
Co..  206  Mass.  331,  92  NE  622. 

Minn. — National  Bank  of  Com- 
merce v.  Chicago,  etc.,  R.  Co.,  44 
Minn.  224,  46  NW  342,  660,  20  AmSR 
566.  9  LRA  263. 

Mo. — Wolfe  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  473,  11  SW  49,  10  AmSR 
331,  3   LRA  639. 

Nebr. — Johnston  v.  Chicago,  etc., 
R  Co.,  70  Nebr.  364,  97  NW  479; 
Shellenberg  v.  Fremont,  etc.,  R.  Co., 
46  Nebr.  487,  63  NW  869,  60  AmSR 
661. 
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accordance  with  the  general  principle  of  the  law 
of  bailments  by  which  the  bailee  is  not  answerable 
to  the  bailor  where  the  bailee  has  performed  bis 
legal  duty  by  delivering  the  goods  to  the  true 
owner — a  principle,  it  is  said,  which  is  especially 
applicable  to  common  carriers  who  must  carry  for 
all  who  offer.54  But  in  order  to  justify  delivery  to 
the  true  owner  contrary  to,  or  without,  the  ship- 
per's orders,  the  carrier  assumes  the  burden  of 
proving  the  ownership  of  the  person  to  whom  deliv- 
ery was  made.66  There  is,  however,  no  rule  requir- 
ing the  carrier  to  give  notice  to  the  bailor  of  such 
delivery.66  The  real  owner  may  maintain  an  action 
against  the  carrier  for  refusal  to  deliver  goods  to 
which  he  is  entitled;67  and  it  constitutes  no  defense 
that  the  carrier  refused  to  recognize  his  title  and 
right  and  delivered  the  property  in  accordance  with 
the  shipment.68  However,  to  authorize  the  mainte- 
nance of  such  an  action  by  a  third  person,  he  must 
have  intervened  before  delivery  of  the  goods  and 


demanded  them,  and  have  given  notice  of  his  right 
to  the  property  and  of  his  intention  to  enforce  it.H 
As  the  carrier  cannot  set  up  the  right  of  a  third 
person  who  has  made  no  demand  for  the  goods  as 
an  excuse  for  not  delivering  to  the  person  entitled 
to  the  goods  under  a  contract  of  shipment,  so  if  the 
transportation  is  completed  and  proper  delivery  is 
made  in  accordance  with  the  shipment,  the  carrier 
is  not  liable  to  a  third  person  for  conversion.60 

[J  377]  K.  Delivery  to  Wrong  Porson*1— 1.  Lia- 
bility of  Carrier  as  Such— a.  In  General.  The  duty 
of  the  carrier  is  not  -merely  to  convey  safely  the 
goods  intrusted  to  it,  but  also  to  deliver-them  to 
the  party  designated  by  the  terms  of  the  shipment, 
or  to  bis  order,  at  the  place  of  destination.  This 
duty  to  deliver  to  the  proper  person  is  absolute." 
If  the  carrier  delivers  goods  to  a  person  not  en- 
titled to  receive  them  it  is  liable  to  the  person  who 
is  entitled  to  them  for  conversion,8*  rendering  it  im- 
mediately liable,  regardless  of  a  subsequent  destrue- 


N.  Y. — Western  Transp.  Co.  v.  Bar- 
ber, 66  N.  Y.  544:  Bllven  v.  Hudson 
River  R.  Co.,  36  N.  T.  403,  2  Transor. 
A.  179;  Bates  v.  Stanton,  8  N.  T. 
Super.  79. 

Pa. — King;  v.  Richards,  6  Whart. 
418,  87  AmD  420;  Floyd  v.  Bovard,  6 
Watts  &  8.    75. 

Tenn. — Witt  v.  East  Tennessee, 
etc.,  R.  Co.,  99  Tenn.  442,  41  SW 
1064. 

Wash. — Sweeney  v.  Waterhouse,  89 
Wash.  507,  514,  81  P  1005   [clt  Cyc]. 

W.  Va. — Dresser  v.  West  Virginia 
Transp.  Co.,  8  W.  Va.  658. 

Wis. — Wells  v.  American  Express 
Co..  55  Wis.  23,  11  NW  537,  12  NW 
441,  42  AmR  696.  r 

Eng. — Hardman  v.  WUlcock,  9 
Blng.  382,  28  ECL  626,  131  Reprint 
859;  Blddle  v.  Bond,  6  B.  &  S.  225. 
118  ECL  226.  122  Reprint  1179,  3 
ERC  673. 

"When  the  bailee  has  delivered  the 
property  to  the  true  owner  having  a 

E  resent  right  of  possession,  and  on 
is  demand,  such  delivery  is  a  com- 
plete defense  to  any  action  of  the 
bailor  looking  to  the  recovery  of  the 
property  or  its  value.  And  in  these 
respects,  there  Is  no  difference  be- 
tween a  common  carrier  and  other 
bailees."  Sweeney  v.  Waterhouse,  39 
Wash.  507.  514,  81  P  1005. 

[a]  mole  applied.— (1)  A  shipper 
of  goods  consigned  to  himself  hav- 
ing sold  the  goods  in  transit,  so  that 
the  beneficial  interest  does  not  re- 
main in  him,  cannot,  because  of  the 
carrier's  failure  to  deliver,  maintain 
an  action  for  breach  of  the  contract 
of  carriage.  Sweeney  v.  Water- 
house,  39  Wash.  507,  81  P  1006.  (2) 
Where  the  conditions  of  a  valid  chat- 
tel mortgage  have  been  broken,  and 
the  mortgagee  is  entitled  to  posses- 
sion, a  common  carrier  is  not  liable 
to  the  mortgagor  for  a  diversion  of 
the  shipment  of  such  property  and 
delivery  to  the  mortgagee  demand- 
ing possession  while  It  is  still  In  the 
carrier's  hands.  Johnston  v.  Chi- 
cago, etc.,  R.  Co.,  70  Nebr.  364,  97 
NW  479. 

[b]  That  the  owner  Is  stranger 
to  the  contract  of  oarrlage,  whereby 
the  carrier  came  into  possession  of 
the  goods,  does  not  affect  his  right 
to  recover  them.  Shellenberg  v.  Fre- 
mont, etc.,  R.  Co.,  45  Nebr.  487,  63 
NW  859.  50  AmSR  561. 

S4.  Paul  v.  Pennsylvania  R.  Co., 
70  N.  J.  L.  442,  57  A  139.  See  also 
Bailments  f!   40.  113. 

66.  Thomas  v.  Northern  Pac.  Ex- 
press Co.,  73  Minn.  185,  75  NW  120; 
Wolfe  v.  Missouri  Pac.  R.  Co.,  97  Mo. 
478,  11  SW  49,  10  AmSR  331,  3  LRA 
639. 

[a]  Immediate  right  of  posses- 
sions—To Justify  the  carrier  in  de- 
livering goods  in  disobedience  of 
shipping  instructions,  it  must  estab- 
lish the  immediate  right  of  posses- 
sion of  the  person  to  whom  delivery 


is  made.  Wolfe  v.  Missouri  Pac.  R. 
Co.,  97  Mo.  473,  11  SW  49,  10  AmSR 
231,  8  LRA  539. 

,56.  Thomas  v.  Northern  Pac.  Ex- 
press Co.,  73  Minn.  185,  76  NW  1120 
(holding  that  the  state  Is  the  owner 
of  game  unlawfully  killed,  and  when 
such  game  Is  delivered  to  a  carrier 
for  shipment  by  one  not  entitled  to 
the  possession  of  the  game,  the  car- 
rier, on  delivering  the  game  to  the 
state,  is  not  bound  to  give  notice  to 
the  consignor). 

57.  Ga. — Georgia  R„  etc.,  Co.  v. 
Haas,  127  Ga.  187,  66  SE  3U8,  119 
AmSR  827,  9  AnnCas  677;  Southern 
Express  Co.  v.  Palmer,  48  Ga.  85. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Mo- 
lina Plow  Co.,  13  Ind.  A.  225,  41  NB 
480. 

Nebr. — Shellenberg  v.  Fremont, 
etc.,  R.  Co.,  45  Nebr.  487,  63  NW  869, 
50  AmSR  661. 

N.  Y. — Lester  v.  Delaware,  etc  R. 
Co.,  92  Hun  342,  36  NYS  907;  Bates 
v.  Stanton,  8  N.  Y.  Super.  79. 

W.  Va. — Smith  v.  Linden  Oil  Co., 
69  W.  Va.  67,  62,  71  SE  167  [quot 
Cycl. 

Wis. — Wells  v.  American  Express 
Co.,  65  Wis.  23,  11  NW  537,  12  NW 
441,  42  AmR  69*. 

But  see  Kohn  v.  Richmond,  etc,  R. 
Co.,  37  S.  C.  1,  6,  16  SE  376,  84  AmSR 
726  and  note,  24  LRA  100  (holding 
that,  where  goods  have  been  deliv- 
ered to  a  carrier  for  transportation, 
a  demand  thereof  under  a  mortgage 
with  the  condition  broken,  given  by 
the  consignor,  is  not  such  legal  pro- 
cess as  will  render  the  carrier  liable 
for  conversion  on  the  refusal  to  de- 
liver the  goods  to  the  mortgagee.  In 
this  case  it  was  said:  "It  seems  to 
us  that  the  whole  case  turns  upon 
the  question,  whether  a  carrier,  rest- 
ing und>r  very  stringent  obligations 
to  his  bailor,  is  bound  to  assume  the 
burden,  where  a  third  person  makes 
a  demand  upon  him  for  goods  en- 
trusted to  him  for  transportation, 
not  enforced  by  legal  process,  of 
showing,  not  only  that  such  third 
person  is  the  rightful  owner,  but  is 
also  entitled  to  the  immediate  pos- 
session of  the  goods.  It  seems  to  us* 
that  common  justice  would  require 
that  such  burden  should  be  assumed 
by  the  claimant,  who  is  most  likely 
to  have  the  means  of  meeting  It,  and 
not  upon  the  carrier,  who  cannot  be 
supposed  to  know  anything  about  the 
real  ownership  of  the  goods,  and  has 
a  right  to  assume  that  the  person 
from  whom  he  received  possession  of 
the  goods  was  such  rightful  owner; 
possession  of  personal  property  be- 
ing evidence  of  title.  The  most  that 
could  be  properly  required  of  the 
carrier  would  be  to  hold  the  goods, 
notifying  his  bailor  of  the  demand 
which  had  been  made  upon  him,  and 
let  the  claimant  contest  with  the 
bailor  the  question  of  ownership"); 
Switsler  v.  Northern  Pac.  R.  Co.,  45 


Wash.  221,  88  P  137,  122  AmSR  892. 
12  LRANS  254  and  note,  13  AnnCas 
357  (following  Kohn  v.  Richmond,  etc., 
R.  Co.,  supra,  and  holding  that,  where 
a  shipment  of  horses  was  delivered 
to  a  carrier  for  transportation,  a  de- 
mand on  the  carrier,  by  one  who  was 
neither  shipper  nor  consignee,  but 
seller  of  the  horses  to  the  consignor, 
to  stop  the  shipment  in  transitu  be- 
cause of  alleged  fraud  in  the  sale  of 
the  horses,  did  not  render  It  liable, 
on  failure  so  to  stop  the  consign- 
ment, for  the  value  thereof ,  but  such 
party  should  have  applied  to  the 
courts  for  appropriate  relief). 

■elsure  by  legal  process  see  Infra 
I  400  et  seq. 

68.  Georgia  R.,  etc.,  Co.  v.  Haas, 
127  Ga.  187,  66  SB  Si8,  119  AmSR 
327.  9  AnnCas  677. 

60.  Shellnut  v.  Central  of  Georgia 
R.  Co.,  181  Ga.  404,  407,  62  SE  2)4, 
18  LRANS  494  and  note  [olt  Cye]. 

60.  Nor  walk    Bank  v.   Adams   Ex- 

Sress  Co.,  18  F.  Cas  No.  10.854.  4 
latchf.  455,  19  HowPr  (N.  Y.)  462; 
Roaenfleld  v.  Express  Co.,  20  F.  Cas. 
No.  12,060,  1  Woods  131;  Young  v. 
East  Alabama  R.  Co.,  80  Ala.  100; 
Nanson  v.  Jacob,  93  Mo.  831,  6  SW 
246,  3  AmSR  631;  Robert  C.  White 
Live  Stock  Commn.  Co.  v.  Chicago, 
etc.,  R.  Co..  87  Mo.  A.  230. 

61.  See  also  supra  15  369-372. 
Misdelivery    of   goods    shipped   by 


ater  see  Shipping  [38  Cyc  228]. 

69.  North  Pennsylvania  R.  Co.  v. 
Commercial  Nat.  Bank.  123  U.  8.  727, 
8  SCt  266,  31  L.  ed.  287;  Southern  R. 
Co.  V.  Webb,  143  Ala.  304,  39  S  262. 
Ill  AmSR  45,  2  AnnCas  97.  See 
also  supra  II  865-361.  868-376. 

"The  carrier  is  under  as  much  ob- 
ligation to  deliver  the .  goods  to  the 
right  person  as  it  is  to  deliver  them 
at  a  reasonable  time  and  at  the 
proper  place."  Southern  R  Co.  v. 
Webb,  143  Ala.  304,  39  S  262,  111  Am 
SR  45,  6  AnnCas  97  and  note. 

63.  Chicago,  etc.,  R.  Co.  v.  Pfeifer, 
90  Ark.  624,  528,  119  SW  642,  22  LRA 
NS  1107  [clt  Cyc].  And  see  cases 
infra  this  section. 

"No  obligation  of  the  carrier  la 
more  rigorously  enforced  than  that 
which  requires  delivery  to  the  proper 
person."  Furman  v.  Union  Pac.  R. 
Co.,  106  N.  Y.   579,  586,  13  NE   687. 

64.  U.  S. — North  Pennsylvania  R 
Co.  v.  Commercial  Nat.  Bank.  123  U. 
S.  727,  8  SCt  266,  31  L.  ed.  287;  Dows 
v.  National  Exch.  Bank,  91  U.  S. 
618,  23  L.  ed.  214;  Blowers  v.  Cana- 
dian Pac.  R.  Co.,  166  Fed.  936. 

Ala. — Atlantic  Coast  Line  R.  Co. 
v.  Dahlberg  Brokerage  Co.,  17*  Ala. 
617.  64  S  168;  Mobile,  etc.,  R.  Co.  v. 
Bay  Shore  Lumber  Co.,  165  Ala.  610. 
51  S  956.  138  AmSR  84;  Southern  R. 
Co.  v.  Webb,  148  Ala.  661,  41  S  420; 
Tishomingo  Sav.  Inst.  v.  Johnson, 
146  Ala.  891,  40  S  508:  Southern  R. 
Co.  v.  Webb,  143  Ala.  304,  313.  39  S 
262,  111  AmSR  46,  6  AnnCas  S7  and 


For  later  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion  of  the  goods  by  act  of  God,"  and  irrespective 
of  its  good  faith  in  making  the  delivery.  No  ques- 
tion of  care  arises,  for  in  such  case  the  carrier  acts 
at  its  peril  and  is  liable  regardless  of  negligence."* 
Nor  is  it  material  to  the  carrier's  liability  that  it 
was  entitled  to  retain  the  goods  until  the  freight 
was  paid." 


note  [cit  Cyc];  Louisville,  etc.,  R.  Co. 
v.  Barkhouse,   100  Ala.  543,  13  S   534. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Glldewell.  39  Ark.  487. 

Cal. — Germain  Fruit  Co.  v.  Cali- 
fornia Southern  R.  Co.,  133  Cal.  426, 
65  P  948. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co..  1  Dak.  351,  46  NW  456. 

Fla. — Southern  Express  Co.  v.  Van 
Meter,  17  Fla.  783,  36  AmR  107. 

Ga. — Bruhl  v.  Coleman,  113  Oa. 
1102.  39  SB  481;  Atlantic,  etc.,  R 
Co.  v.  Goodwin,  1  Ga.  A.  351,  57  SB 
1070;  Atlantic,  etc.,  R.  Co.  v.  Spires, 
1  Ga.  A.  22,   67   SE  973. 

Ida. — Clarkston  First  Nat.  Bank  v. 
Oregon-Washington,  etc.,  R.  Co.,  25 
Ida.  58,  138  P  798 

111. — St.  Louis,  etc.,  R.  Co.  v. 
Larned.  103  111.  293;  Illinois  Cent  R 
Co.  v.  Parks,  54  111.  294:  St.  Louis, 
etc ,  R.  Co.  v.  Rose,  20  111.  A.  670. 

Ind. — Merchants'  Despatch,  etc., 
Co.  v.  Merriam,  111  Ind.  5,  11  NE 
954;  Lake  Shore,  etc.,  R  Co.  *W.  E 
Melntyre  Co..  (A.)  108  NE  978,  981 
[cit  Cyc];  Chicago,  etc.,  R  Co.  v. 
Fifth  Nat.  Bank,  26  Ind.  A.  600,  69 
NE  43;  Cleveland,  etc.,  R.  Co.  v. 
Wright,  25  Ind.  A.  526,  68  NE  659. 

Kan. — Missouri  Pac.  R.  Co.  v.  Weil, 
8  Kan.  A.  839,  67  P  863. 

Ky. — Jeffersonville  R.  Co.  v.  White, 
t  Bush  251. 

Me. — Parker  v.  Flagg,  26  Me.  181, 
45  AmD  101. 

Md. — Seaboard  Air  Line  R.  Co.  v. 
Phillips,   108  Md.  286,  70  A  222. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  164;  Llbby  v.  In  galls, 
124  Mass.  503;  Claflin  v.  Boston,  etc., 
R.  Co.,  7  Allen  341. 

Mich. — Harrison  Granite  Co.  v. 
Pennsylvania  R.  Co.,  145  Mich.  712, 
108   NW   1081. 

Minn. — Barnum  Grain  Co.  v.  Great 
Northern  R  Co.,  102  Minn.  147,  112 
NW  1030,  1049. 

Mo. — Marshall,  etc..  Grain  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  176  Mo.  480, 
75  SW  638,  98  AmSR  608;  American 
Storage,  etc,  Co.  v.  Wabash  R  Co., 
146  Mo.  A.  224,  123  SW  964;  Watson 
v.  Hoosac  Tunnel  Line  Co.,  13  Mo.  A. 
263. 

N.  H. — Smith  v.  Nashua,  etc.,  R. 
Co.,  27  N.  H.  86,  59  AmD  364. 

N.  T. — Merchants'  Bank  v.  Union 
R.  etc.  Co.,  69  N.  Y.  373;  McEntee 
▼.  New  Jersey  Steamboat  Co ,  45  N. 
T.  34,  6  AmR  28;  Hassam  v.  Piatt. 
163  App.  Dlv.  366.  148  NYS  544; 
Security  Trust  Co.  v.  Wells,  81  App. 
Div.  426,  80  NYS  830  [aff  178  N.  Y. 
620  mem,  70  NE  1109  mem];  Marrus 
v.  New  Haven  Steamboat  Co.,  30 
Misc.  421,  62  NYS  474:  Packard  v. 
Getman,  4  Wend.  613.  21  AmD  166. 

N.  C. — Davidson  Dev.  Co.  v.  South- 
ern R,  Co.,  147  N.  C.  503,  61  SE  381. 

Pa. — Wernwag  v.  Philadelphia,  etc., 
R,  Co..  117  Pa.  46,  11  A  868. 

S.  C. — Trowell  v.  Youmans,  36  S. 
C.  L.  67. 

Tenn. — Louisville,  etc.,  R  Co.  v. 
V.  S.  Fidelity,  etc.,  Co.,  125  Tenn. 
658,  148  SW  671;  Sword  v.  Young,  89 
Tenn.  126.  14  SW  481,  604:  Bloom - 
Ingdale  v.  Memphis,  etc,  B,  Co.,  6 
Lea  616. 

Tex. — Texas,  etc.,  R.  Co.  v.  Car- 
thage First  Nat.  Bank.  47  Tex.  Civ. 
A.  183.  112  SW  589;  Gulf,  etc.,  R.  Co. 
v.  Humphries,  4  Tex.  Civ.  A.  333,  23 
SW  556. 

Vt. — Wlnslow  v.  Vermont,  etc.,  R. 
Co..  42  Vt.  700,  1  AmR  S6S. 

Wash. — Coovert  v.  Spokane,  etc., 
K.  Co..  80  Wash.   87,  141  P  324. 

W.  Va Dudley  v.  Chicago,  etc.,  R. 

Co.,  58  W.  Va.  604,  52  SE  718,  112 
AmSR  1027,  3  LRANS  1135. 

Eng. — Richards  v.  London,  etc.,  R. 
Co..  7  C.  B.  839,  62  ECL  839,  137  Re- 
print  132;   Fowles   v.   Great  Western 


R.  Co.,  7  Exch.  699.  165  Reprint  1129: 
Hoare  v.  Great  Western  R.  Co.,  37 
L.  T.  Rep'.  N.  S.  186;  Moffat  v.  Great 
Western  R.  Co.,  16  L.  T.  Rep.  N.  S. 
630;  Youl  v.  Harbottle,  1  Peake  N.  P. 
49. 

Can. — Grant  v.  Northern  Pac.  R. 
Co.,  12  CanLTOccNotes  492;  Williams 
v.  Government  Railways  Managing 
Bd.,   11  EastLR  10. 

Ont. — Lemon  v.  Grand  Trunk  R. 
Co.,  32  Ont.  L.  37,  5  OntWN  813,  7 
OntWN  76:  Ontario  Salt  Co.  v. 
Larkin,  36  U.  C.  Q.  B.  229. 
,  Que. — Zimmerman  v.  Canadian  Pac. 
R.  Co.,  8   DomLR  990. 

See  also  generally  Trover  and  Con- 
version [38  Cyc  2026]. 

[a]  Application*  of  role. — (1) 
Where  a  shipper  Intrusted  goods  to 
a  carrier  for  delivery  to  a  consignee 
and  the  consignee  refuses  to  accept 
the  goods,  and,  on  being  informed 
thereof  by  the  carrier,  the  shipper 
acquiesces  In  such  refusal  and  In- 
structs the  carrier  to  return  the 
goods  Immediately,  the  carrier  Is  re- 
sponsible for  the  value  of  such  goods 
if  it  delivers  them  to  another  person, 
even  If  it  does  so  on  the  consignee's 
order  presented  by  a  third  person 
who  holds  himself  out  as  the 
shipper's  agent.  Zimmerman  v.  Cana- 
dian Pac.  R.  Co.,  (Que.)  8  DomLR 
990.  (2)  A  station  master,  employed 
by  the  crown  in  the  operation  of  the 
Intercolonial  Railway,  who  In  the 
course  of  his  employment  delivered 
goods  to  a  stranger  on  the  mere  as- 
sertion of  ownership  by  the  latter, 
without  requiring  any  bill  of  lading 
or  other  satisfactory  evidence  of 
ownership,  Is  guilty  of  negligence, 
arid  damages  for  the  loss  of  the  goods 
are  recoverable  by  the  owner  from 
the  crown  In  an  action  on  the  case, 
Independent  of  any  contract  on  which 
the  cause  of  action  Is  based.  In  any 
provincial  court  having  jurisdiction 
to  the  said  amount  by  virtue  of  the 
Canadian  Government  Railway  Small 
Claim  Act  9-10  Edw.  VII  c  26  I  2. 
Williams  v.  Government  Managing 
Bd.,  (Can.)  11  EastLR  10.  (3)  Plain- 
tiff, an  artist,  residing  at  27  West 
Sixty-seventh  street,  New  York, 
shipped  a  valuable  painting  to  Colo- 
rado for  exhibition,  and  the  same  was 
delivered  by  the  exhibitor  to  defend- 
ant express  company  for  return  to 
plaintiff,  and  was  delivered  at  27 
West  Twenty-seventh  street,  New 
York,  which  was  one  of  the  entrances 
of  a  hotel.     It  was  received  by  an 

5mployee  of  the  hotel  and  receipted 
or  on  plaintiff's  behalf,  but  without 
plaintiff's  knowledge,  on  June  7,  1905, 
and  remained  In  the  hotel  unclaimed 
for  some  time  thereafter,  when  it 
was  lost,  plaintiff  having  no  knowl- 
edge of  the  shipment  until  April  1, 
1906.  It  was  held  that  it  was  the 
duty  of  the  carrier  either  to  deliver 
the  picture  to  plaintiff  as  consignee, 
or.  In  the  event  of  its  Inability  to 
And  him,  to  place  the  same  In  a  ware- 
house for  his  benefit,  and  that  the 
facts  showed  a  misdelivery  render- 
ing the  carrier  liable  for  conversion. 
Hassam  v.  Piatt,  163  App.  Dlv.  366, 
148   NYS  544. 

[b]  A.  mar*  forwarder  having  no 
title  to  the  goods  nor  any  right  to 
make  their  delivery  to  Its  correspond- 
ent dependent  on  the  payment  of  a 
draft  showed  no  damage,  where  de- 
fendant carrier  showed  delivery  by 
the  correspondent  to  the  ultimate 
consignees,  and  hence  it  could  not 
recover  for  delivery  to  the  corre- 
spondent before  payment  of  such 
draft.  Eytinge  v.  Atlantic  Transport 
Co.,  160  App.  Dlv.  635,  145  NYS  1054. 

[c]  What  la  not  a>  delivery,— (1) 
An  Inspection  of  property  shipped 
by  a  common  carrier  In  sealed  cars. 


Goods  not  called  for.  The  carrier's  duty  to  de- 
liver to  the  right  person  is  not  affected  by  the  fact 
that  the  goods  are  left  uncalled  for  or  are  refused 
by  the  person  entitled  to  them."8  But  delivery  to 
the  person  whom  the  consignee  designates  as  the 
"one  to  whom  delivery  is  to  be  made  constitutes  a 
complete  bar  to  an  action  by  the  consignee  for  mis* 

permitted  by  such  carrier  without 
authority  at  the  point  of  destination, 
in  consequence  of  which  the  con- 
signor who  was  also  the  consignee 
was  prevented  from  completing  a 
contemplated  sale  thereof,  is  not  a 
wrongful  delivery  by  the  carrier  so 
as  to  make  It  liable  for  the  value  of 
the  property.  Dudley  v.  Chicago, 
etc.,  R.  Co.,  58  W.  Va.  604,  52  SE  718, 
112  AmSR  1027,  3  LRANS  1135.  (2) 
Where,  although  defendant  carrier 
failed  to  lock  a  car  containing  goods 
shipped  by  plaintiff,  it  gave  no  au- 
thority to  one  to  whom  it  was  au- 
thorized to  deliver  the  goods  on  sur- 
render of  an  order  which  had  been 
attached  to  a  draft  for  the  purchase 
price  to  break  the  seal  on  the  car 
and  Inspect  the  goods,  and  rite  goods . 
were  not  taken  by  such  person,  there 
was  no  delivery.  Yullle-Miller  Co. 
v.  Chicago,  etc.,  R.  Co.,  164  Mich.  68, 
128  NW  1099.     (3)  A  carrier  received 

foods  consigned  to  the  shipper.  The 
ill  of  lading  and  the  waybill  re- 
quired the  carrier,  on.  the  goods 
reaching  their  destination,  to  notify 
a  third  person  and  to  allow  Inspec- 
tion. The  car  containing  the  goods 
was  placed  on  the  switch  track  at 
the  third  person's  warehouse.  The 
carrier  retained  control  of  the  car, 
and  the  third  person,  without  the 
knowledge  of  the  agent,  removed 
some  of  the  goods  which  were  subse- 
auently  returned.  It  was  held  not  to 
iJhow  a  delivery  to  the  third  person 
sufficient  to  charge  the  carrier  with 
a  conversion.  Conrad  Schopp  Fruit 
Co.  v.  Missouri  Pac  R.  Co.,  115  Mo. 
A.  352,  91  SW  402.    - 

[d]  Xvldenoe;  Indemnity  against 
osteome  of  aotlon*— In  a  forwarder's 
action  for  a  carrier's  breach  of  con- 
tract as  to  delivery,  where  the  car- 
rier had  the  burden  of  showing  that 
the  goods  ultimately  reached  those 
entitled  to  receive  them,  the  fact  that 
it  was  Indemnified  against  the  out- 
come of  the  action  is  Immaterial,  as 
It  did  not  affect  that  burden  or  the 
question  of  Its  liability.  Eytlngc  v. 
Atlantic  Transport  Co.,  160  App.  Dlv. 
636,  145  NYS  1054. 

68.  Missouri,  etc.,  R.  Co.  v.  Seley. 
81  Tex.  Civ.  A.  158,  72  SW  89  (hold- 
ing that,  where  a  railroad  company 
delivered  a  consignment  of  wheat  to 
another  than  the  consignee,  subject 
to  the  consignor's  order,  such  erro- 
neous delivery  constituted  a  technical 
conversion  rendering  the  railroad 
company  Immediately  liable  for  the 
price  of  the  wheat,  so  that  It  was 
not  relieved  by  the  subsequent  de- 
struction of  the  wheat  in  the  hands 
of  such  third  person  by  an  unprece- 
dented storm). 

86.  Cleveland,  etc,  R  Co.  v. 
Wright,  26  Ind.  A.  525,  68  NE  669; 
Schllchting  v.  Chicago,  etc.,  R  Co., 
121  Iowa  602,  96  NW  969. 

Mistake  or  fraud  causing  wrong 
delivery  see  Infra  S3  378,  379. 

67.  Southern  R.  Co.  v.  Webb,  148 
Ale.  304,  39  S  262,  111  AmSR  45,  6 
AnnCae  97. 

68.  U.  S. — The  Steamship  Thames 
v.  Seaman,  14  Wall.  98.  20  L.  ed.  804. 

Ala. — Bui  lard  v.  Young,  3  Stew.  46. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Glldewell,  39  Ark.  487. 

Ga. — American  Sugar  Refining  Co. 
v.  McGhee.  96  Ga.  27,  21  SE  383. 

111. — Indianapolis,    etc..    R.    Co.    v. 
Herndon,  81  111.  148. 
.  Iowa. — Angle    v.    Mississippi,    etc., 
R.  Co.,  18  Iowa  665. 

N.  Y. — Collins  v.  Burns,  63  N.  Y.  1. 

N.  C. — Howard  v.  Old  Dominion 
SS.  Co..  83  N.  C.  158,  85  AmR  671. 

[a]     Tans    where,    on    the    refusal 

of  the  consignee  to  receive  the  goods, 

the  carrier  delivered   them,   without 

notice  to  the  consignor,  to  one  repre- 
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delivery,  although  the  person  to  whom  the  goods 
are  delivered  refused  to  pay  for  them." 

Delivery  according  to  custom.  The  fact  that  the 
goods  are  delivered  at  destination  in  the  customary 
manner  and  in  the  usual  course  of  business  at  such 
point  will  not  excuse  a  delivery  to  the  wrong  per-^* 
son ;  the  carrier  cannot  relieve  itself  by .  custom 
or  usage  from  the  duty  to  deliver  safely.70  Custom 
or  usage  is  never  admissible  to  justify  the  doing  of 
an  act  which  is  negligent  per  se.71 

Breach  of  a  contract  by  a  shipper  to  accompany 
the  goods  shipped  will  not  relieve  the  carrier  from 
liability  for  a  misdelivery.72 

[$  378]  b.  Mistake  or  Fraud— (1)  Statement  of 
Rule.  On  the  question  of  the  carrier's  liability  for 
a  delivery  to  the  wrong  person,  it  is  immaterial  that 

aentlng  himself  to  be  the  agent  of 
the  latter,  who  converted  them  to  his 
own  use.  It  was  held  that  the  carrier 
was   liable.      American    Sugar    Refin- 


the  delivery  was  secured  by  such  person  through 
mistake  or  fraud,  even  though  the  carrier,  acting 
in  good  faith,  was  imposed  on  by  such  person.  ' 
The  question  is  not  one  of  due  care,  for  the  car- 
rier,  like  any  other  bailee,  acts  at  its  peril  in  mak- 
ing delivery.7*  •  The  law  exacts  of  the  carrier  abso- 
lute certainty  that  the  person  to  whom  delivery  is 
made  is  rightfully  entitled  to  the  goods  and  places 
on  it  the  entire  risk  of  mistake.75 

[$  379]  (2)  Extent  and  Limits  of  Rule.  It  is 
uniformly  held  that,  where  one  not  the  actqal  con- 
signee by  means  of  any  fraudulent  device  procures 
a  delivery  of  the  goods  to  himself,  the  carrier  and 
not  the  consignor  is  the  one  on  whom  the  fraud  is 
perpetrated  and  who  must  bear  the  loss,  being  liable 
to  the  consignor  for  a  conversion  of  the  goods." 


ing  Co.  v.  McGhee,  96  Oa.  27,  21  SB 
383. 

68.  Mutual  Lumber  Co.  v.  South- 
ern R.  Co.,  100  S.  C.  415,  84  SB  994. 

70.  Mobile,  etc.,  R.  Co.  v.  Bay 
Shore  Lumber  Co>,  165  Ala.  610,  51  S 
956.  1J8  AmSR  84;  Adrian  Knitting 
Co.  v.  Wabash  R.  Co.,  145  Mich.  223, 
108  NW  706;  Wlnslow  v.  Vermont, 
etc.,  R.  Co., -42  Vt.  700,  1  AmR  366. 

[a]  Thus  a  custom  of  a  particu- 
lar carrier,  or  of  carriers  generally 
at  a  particular  place,  to  make  de- 
liveries to  persons  merely  In  posses- 
sion of  the  bill  of  lading  or  the 
shipping  receipt  Is  a  baa  custom, 
and  cannot  be  adduced  in  evidence 
to  exempt  such  carrier  or  carriers 
from  liability  for  deliveries  to  wrong 
■persons.  Louisville,  etc.,  R.  Co.  v. 
Barkhouse,  109  Ala.  543,  13  S  643; 
Adrian  Knitting  Co.  v.  Wabash  R. 
Co„  145  Mich.  323.  108  NW  706. 

71.  Mobile,  etc.,  R.  Co.  v.  Bay 
Shore  Lumber  Co.,  165  Ala.  610,  51  S 
966,  138  AmSR  84.  See  also  generally 
Customs  and  Usages  [12  Cyc  1053]. 

78.  Southern  K.  Co.  v.  Webb,  143 
Ala.  304,  39  S  262,  111  AmSR  46,  5 
AnnCas  97. 

73.  U.  S.— The  Huntress,  12  P. 
Cas.  No.  6.914,  2  Ware  89;  The  San- 
tee.  21  F.  Cas.  No.  12,328,  2  Ben.  619. 

Ala. — Alabama,  etc.,  R.  Co.  v.  Kidd, 
35  Ala.  209;  Southern  Express  Co. 
v.   Ruth,   5   Ala.   A.   644,   59   S   538. 

Ark. — Equitable  Powder  Mfg.  Co. 
v.  St.  Louis,  etc.,  R.  Co.,  99  Ark.  497, 
138  SW  964:  Chicago,  etc.,  R.  Co.  v. 
Pfeifer,  90  Ark.  624,  628,  119  SW 
642,  22  LRANS  1107  [clt  Cyc]:  St. 
Louis,  etc.,  R.  Co.  v.  Little  Rock 
Citizens'  Bank,  87  Ark.  26,  112  SW 
154,  128  AmSR  17;  Little  Rock,  etc., 
R.  Co.  v.  Glldewell,  39  Ark.  487. 

Fla. — Southern  Express  Co.  v.  Van 
Meter,  17  Fla.  783,  36  AmR  107. 

111.— ^t.  Louis,  etc.,  R.  Co.  v.  Lar- 
ned.  103  111.  293:  Chicago,  etc.,  R.  Co. 
v.  Ames,  40  Hi.  249;  Diamond  Joe 
Line  v.  Carter,  76  111.  A.  470;  Lake 
Shore,  etc.,  R.  .Co.  y.  National  Live 
Stock  Bank,  59  111.  A.  461  [rev  on 
other  grounds  178  111.  506,  53  NE 
326]. 

Ind. — American  Express  Co.  v. 
Fletcher,  25  Ind.  492. 

Mass. — Hall  v.  Boston,  etc.,  R. 
Corp.,  14  Allen  439,  92  AraD  783; 
Lichtenhein  v.  Boston,  etc.,  R.  Co., 
11  Cush.   70. 

Mich. — Gibbons  v.  Farwell,  63 
Mich.   344,   29   NW  855,   6   AmSR   301. 

Minn. — Foy  v.  Chicago,  etc.,  R.  Co., 
63  Minn.   265,   65  NW   627. 

Mo. — Woolston  v.  Southern  R.  Co., 
177  Mo.  A.  611.  160  SW  1023;  Wilson 
v.  Wabash,  etc.,  R.  Co.,  23  Mo.  A.  50. 

N.  Y. — Price  v.  Oswego,  etc.,  R.  Co., 
50  N.  Y.  213,  10  AmR  475;  Viner  v. 
New  York,  etc.,  SS.  Co.,  60  N.  Y.  23; 
McEntee  v.  New  Jersey  Steamboat 
Co.,  46  N.  Y.  34.  6  AmR  28;  Sonn  v. 
Smith,  67  App,  Div.  372,  68  NYS  217; 
Oderkirk  v.  Fargo,  61  Hun  418.  16 
NYS  220;  Scheu  v.  Erie  R.  Co.,  10 
Hun  498;  Bush  v,  Romer,  2  Thomps. 


6  C.  697;  Atlantic  Nav.  Co.  v.  John- 
son, 27  N.  Y.  Super.  474;  Marrus  V. 
New  Haven  Steamboat  Co.,  30  Misc. 
421,  62  NYS  474;  Slnsheimer,  v.  New 
York  Cent.,  etc.,  R.  Co.,  21  Misc.  45, 
46  NYS   887. 

Pa. — Shenk  v.  Philadelphia  Steam 
Propeller  Co.,  60  Pa.  109,  100  AmD 
641. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  748,  30  AmR  116; 
St.  Louis,  etc.,  R.  Co.  v.  Hall,  etc., 
Woodworking  Mach.  Co.,  23  Tex.  Civ. 
A.  211,  66  SW  140. 

Vt. — Winslow  v.  Vermont,  etc.,  R. 
Co.,    42  Vt.  700,  1   AmR  365. 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co.,    103   Va.   189,   48   SE   887. 

Eng.— Duff  v.   Budd,   3  B.  &  S.  177. 

7  ECL    671.    129    Reprint   1250. 

N.  B. — Government  Railways  Man- 
aging  Bd.   v.   Williams,   41   N.  B.   108. 

74.  U.  S.— The  Huntress,  12  F. 
Cas.  No.  6. 914,  2  Ware  89. 

Ala. — Southern  R.  Co.  v.  Webb,  143 
Ala.  304,  313,  39  S  262,  111  AmSR 
46,  5  AnnCas   97  and  note   [clt  Cyc]. 

Cal. — Adams  v.  Blankensteln,  2 
Cal.   413,  56  AmD  350. 

111. — Brown  v.  Cleveland,  etc.,  R. 
Co.,   155    111.   A.   187. 

Ind. — Cleveland,  etc.,  R.  Co.  V. 
Wright,  25  Ind.  A.  525,  58  NE  659. 

Mass. — Forbes  v.  Boston,  etc.,  R. 
Co.,  133  Mass.  154;  Hall  v.  Boston, 
etc..  R.  Co.,  14  Allen  439,  92  AmD 
783 

Mo. — F.  H.  Smith  Co.  v.  Louisville, 
etc.,  R.  Co.,  145  Mo.  A.  394,  122  SW 
342. 

N.  Y. — McEntee  v.  New  Jersey 
Steamboat  Co.,  45  N.  Y.  34,  6  AmR 
28;  Security  Trust  Co.  v.  Wells,  81 
App.  Div.  426,  80  NYS  830  [all  178 
N.  Y.  620  mem,  70  NE  1109  mem]; 
Sonn  v.  Smith,  57  App.  Div.  372,  68 
NYS    217. 

Eng. — Richards  v.  London,  etc.,  R. 
Co..  7  C.  B.  839,  62  ECL  839,  137 
Reprint  332. 

See  also  Bailments  i  113. 

"The  obligation  of  a  common  car- 
rier of  merchandise  is  to  carry  to 
the  destination  and  deliver  to  the 
consignee  named  in  the  address,  un- 
less prevented  by  the  act  of  God  or 
the  public  enemy;  and  delivery  to  a 
wrong  person,  not  Induced  by  some 
act  or  representation  of  the  con- 
signor, is  not  excused  by  any  degree 
of  care  which  the  carrier  may  exer- 
cise." Oskamp  v.  Southern  Express 
Co.,  61  Oh.  St.  341,  56  NE  13. 

[a]  Erroneous  view. — There  are 
some  cases  in  which  the  question  Is 
erroneously  treated  as  though  It  was 
one  involving  the  exercise  of  due 
care.  A  number  of  cases  may  be 
found  in  which  language  of  that  Im- 
port is  used,  but  where  the  result 
was  correct  under  the  facts,  the  car- 
rier being  held  liable.  As  apparent 
examples  of  the  application  of  the 
erroneous,  rule  see  Wilson  v.  Adams 
Express  Co.,  43  Mo.  A.  659;  Tarbell 
v.  Royal  Exch.  Shipping  Co.,  110  N. 
Y.  170,  17  NE  721,  6  AmSR  350;  Erie 
Dispatch  v.  Johnson,  87  Tenn.  490, 
11   SW  441. 

76.  Woolston  v.  Southern  R.  Co., 
177  Mo.  A.  611,  160  SW  1023.  _ 


76.  U.  S. — Norwalk  Bank  v.  Adams 
Express  Co..  18  F.  Cas.  No.  10.354.  4 
Blatchf.   456,   19   HowPr    (N.    Y.)   462. 

Fla. — Southern  Express  Co.  v.  Van 
Meter,   17   Fla.   783,   35   AmR   107. 

Ga. — Bruhl  v.  Coleman,  113  Ga. 
1102.   39   SE  481. 

111. — Pacific  Express  Co.  v.  Shearer, 
160  111.  216,  43  NE  816,  62  AmSR  324 
and  note.  37  LRA  177  and  note. 

Ind. — American  Express  Co.  v. 
Stack,  29  Ind.  27;  American  Express 
Co.  v.  Fletcher,  45  Ind.  <»92. 

Iowa. — Brunswick  v.  C.  S.  Express 
Co.,   46   Iowa  677. 

N.  Y. — Guillaume  v.  General 
Transp.  Co.,  100  N.  Y.  491.  3  NE  488. 

Oh. — Oskamp  v.  Southern  Express 
Co.,  61   Oh.    St.   341,   56    NE   13. 

Pa. — Wernwag  v.  Philadelphia,  etc., 
R.  Co.,  117  Pa.   46,  11  A  868. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Adams,  49  Tex.  748,  30  AmR  116. 

Eng. — Stephenson  v.  Hart,  4  Blng. 
476.  13  ECL  596.  130  Reprint  851. 

[a]  Rule  applied. — (1)  A  person 
forged  a  telegram  In  the  name  of 
another  person,  requesting  a  national 
bank  to  forward  to  Gainesville,  Flor- 
ida, five  hundred  dollars  to  this  other 
person;  on  receipt  of  the  telegram, 
the  agent  of  the  other  person  giving 
his  note  for  the  money  (which  note 
was  subsequently  paid),  the  national 
bank  forwarded  the  money  as  de- 
sired, by  express.  The  express  com- 
pany delivered  it  to  the  sender  of 
the  telegram.  The  agent  making  the 
delivery  knew  that  the  party  was  a 
stranger  who  had  Just  arrived  in 
town.  The  keeper  of  the  hotel  where 
the  stranger  lodged  called  with  the 
stranger  for  the  package  and  treated 
him  as  the  party  to  whom  it  was 
addressed,  but  there  was  no  Identifi- 
cation or  request  by  the  agent  for 
an  identification.  It  was  held  that, 
while  the  hotel  keeper  may  have 
been  a  person  known  to  the  agent  as 
a  roan  worthy  of  trust  and  confidence, 
the  company  was  liable  for  the  loss 
occasioned  by  the  delivery  to  the 
wrong  person.  Southern  Express  Co. 
v.  Van  Meter,  17  Fla.  783.  804,  35 
AmR  107  (where  the  court  said: 
"Notwithstanding  the  forged  tele- 
gram, this  carrier,  In  making  a  per- 
gonal delivery,  was  bound  by  law  to 
deliver  to  the  person  to  whom  the 
package  was  addressed,  he  being  Its 
true  owner").  (2)  An  Impostor, 
assuming  the  name  of  J  C  S,  one 
with  whom  plaintiff  had  had  deal- 
ings, telegraphed  to  plaintiff  to  ex- 
press to  Elm  four  thousand  dollars, 
in  response  to  which  plaintiff  ex- 
pressed the  money,  at  the  same  time 
telegraphing  for  particulars  as  to  the 
use  to  which  the  money  was  to  be 
put,  which  telegram  the  impostor 
answered.  The  impostor  had  been 
staying  in  the  town  to  which  the 
money  was  expressed,  and  from 
which  the  telegram  was  sent,  for 
several  days,  under  the  name  of 
J  C  S;  and  the  express  company,  on 
receipt  of  the  money,  delivered  it  to 
the  impostor,  after  using  reasonable 
diligence  to  ascertain  his  Identity 
There  was  no  evidence  as  to  his  true 
name.     It  was  held,  that  the  express 
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In  the  application  of  this  rule  it  makes  no  differ- 
ence that  the  consignee  refuses  to  receive  the 
goods;  in  these  circumstances  it  is  the  duty  of  the 
carrier  to  warehouse  the  goods  and  hold  them 
subject  to  the  consignor's  order.7'    The  rule  applies 


with  full  force  and  effect,  although  the  consignee 
to  whom  the  goods  are  billed  is  a  fictitious  person 
or  firm  in  whose  name  the  goods  have  been  fraudu- 
lently ordered.  Here  also  it  is  the  duty  of  the 
carrier  to  warehouse  the  goods  for  the  consignor.1* 


company  waa  liable  to  plaintiff  as 
for  a  misdelivery  of  the  money.  Pa- 
cific Express  Co.  v.  Shearer,  180  111. 
215.  43  NE  818,  52  AmSR  824,  37 
L.RA  177  and  note.  (3)  An  Impostor, 
knowing-  that  the  wife  of  one  S,  a 
soldier,  who  was  absent  from  her 
had  In  her  possession  certain  bonds 
belonging  to  S.  telegraphed  In  the 
name  of  8  from  Albany  to  Chicago, 
where  she  lived,  asking  her  to  for- 
ward the  bonds  by  express  to  a  desig- 
nated address  in  Albany.  This  she 
did,  at  the  same  time  forwarding  a 
letter  to  S.  to  the  designated  address, 
advising  him  that  the  bonds  had 
been  forwarded  as  requested.  The 
impostor  called  at  the  express  office 
and  exhibited  the  letter,  Out  was  in- 
formed that  he  must  procure  some- 
one known  to  the  agent  to  identify 
him.  He  thereupon  brought  a  person 
who  was  the  owner  of  the  boarding 
house  at  the  address  to  which  the 
letter  was  forwarded  and  where  the 
impostor  had  been  boarding,  who 
stated  that  the  Impostor  was  S. 
Without  making  further  Inquiry,  the 
bonds  were  delivered  to  the  Impostor, 
and  the  court  held  that  the  carrier 
was  liable  for  a  conversion  thereof. 
American  Express  Co.  v.  Stack,  29 
Ind.  27.  (4)  A  person  pretending  to 
be  J.  O.  Riley  called  on  the  telegraph 
operator  and  agent  of  the  express 
company  and  sent  a  telegram  to 
plaintiff,  requesting  a  certain  sum  of 
money  by  express.  In  a  short  time 
the  same  agent  received,  by  express, 
a  package  of  money  addressed  to  J. 
O.  Riley.  The  person  who  had  sent 
the  telegram  for  the  money  called 
on  the  agent  and  operator  and  de- 
manded the  package  of  money  which 
was  delivered  over  to  him.  Subse- 
quently It  turned  out  that  the  per- 
son who  sent  the  telegram  and  to 
whom  the  money  was  delivered  was 
not  J.  O.  Riley,  and  the  express  com- 
pany was  held  liable  for  the  money. 
American  Express  Co.  v.  Fletcher,  25 
Ind.  492,  494  (where  the  court  said: 
"The  express  undertaking  of  the  ap- 
pellant was  to  deliver  the  package 
to  J.  O.  Riley  in  person.  The  utmost 
that  the  answer  alleged  was  that 
the  delivery  was  to  another  person, 
who  pretended  to  be  Riley.  He  identi- 
fied himself  merely  as  having  so  pre- 
tended on  the  day  before,  by  trans- 
mitting a  telegram  in  Riley's  name. 
This  waa  no  better  evidence  that  his 
name  was  Riley  than  if  he  had  so 
stated  to  the  express  agent,  or  any 
third  person.  That  lite  package  had 
been  sent  in  response  to  a  telegram 
purporting  to  be  from  J.  O.  Riley, 
simply  proved  that  Riley  had  credit, 
or  some  arrangement  with  the  plain- 
tiff to  furnish  him  money,  and  that 
the  package  was  sent  to  him,  not 
that  he  was  the  person  who  sent 
the  dispatch,  or  that  any  man  pre- 
tending to  be  him  was  to  receive  it. 
.  .  .  The  failure  to  act  with  proper 
caution  was  such  negligence  as 
clearly  rendered  the  defendant  liable 
for  Its  consequences,  even  though  Its 
liability  be  limited  to  that  of  a  for- 
warder, as  was  attempted  to  be  done 
by  the  receipt  given.  That  liability 
holds  the  defendant  to  ordinary  dili- 
gence, that  is,  such  care  as  every 
prudent  man  commonly  takes  of  his 
own  property.  The  payment  of  one 
thousand  nine  hundred  dollars  of  a 
man's  own  money  to  a  stranger,  with- 
out requiring  him  to  Identify  himself 
as  the  person  really  entitled  to  it, 
would  be  an  act  of  very  gross  care- 
lessness"). (5)  Where  one  had  given 
a  general  order  to  an  express  com- 
pany that  all  matter  addressed  to 
him  should  be  delivered  by  it  to  the 
conductor  of  a  named  railroad,  and. 
In  a  particular  Instance,  a  package 
of  goods  which  had  been  received  by 
the  conductor  from  the  express  com- 
pany under  such  order  was  tendered 


by  an  agent  of  the  railroad  company 
to  the  person  who  had  given  the 
order,  and  he  declined  to  receive  It 
because  it  was  not  Intended  for  him 
and  was  not  his  property,  and  the 
agent  of  the  railroad  company  there- 
upon delivered  the  goods  to  an  im- 
postor who  pretended  to  be  the  right- 
ful Consignee,  and  loss  to  the  con- 
signor was  thus  occasioned,  both  the 
person  giving  the  order  and  the  rail- 
road company  became  liable  to  the 
consignor  for  the  value  of  the  goods; 
and  this  is  so,  although  the  impostor 
exhibited  to  the  agent  of  the  rail- 
road company,  before  the  goods  were 
delivered,  some  evidence  tending  to 
show  that  the  goods  were  really  In- 
tended for  him.  Bruhl  v.  Coleman, 
113  Ga.  1102,  39  SE  481.  (8)  Where 
one  falsely  represents  that  he  Is  the 
agent  of  another  and  orders  goods, 
and  on  such  representations  the 
goods  are  shipped,  billed  not  to  him 
but  to  his  alleged  principal,  a  de- 
livery to  the  pretended  agent,  on 
the  allegation  that  the  goods  are  his 
and  should  have  been  billed  to  him, 
is  a  conversion  and  renders  the  car- 
rier liable  for  a  conversion.  Bruns- 
wick v.  U.  S.  Express  Co.,  48  Iowa 
877.  (7)  An  Impostor,  by  means  of 
a  forged  letter  purporting  to  be 
signed  by  one  J,  a  reputable  mer- 
chant, procured  a  shipment  of  goods 
to  J  by  plaintiffs  who  acted  in  reli- 
ance on  representations  of  J's  finan- 
cial rating  by  commercial  agencies. 
Defendant  s  agent  delivered  the  goods 
to  the  Impostor  on  his  representation 
that  he  was  J  without  identification 
by  any  other  person  than  himself. 
It  was  held  that  the  carrier  was 
liable  for  a  conversion.  "Rothschild 
the  impostor  did  hot  gain  possession 
of  the  diamonds  by  the  misrepre- 
sentation which  Induced  the  plain- 
tiffs to  consign  them  to  Jones.  The 
misrepresentations  effective  for  that 
purpose  was  made  to  the  carrier 
when  he  persuaded  its  agent  that  he 
was  the  consignee."  Oskamp  v. 
Southern  Express  Co..  81  Ob.  St.  341, 
66  NE  13.  (8)  Plaintiffs  shipped  by 
defendant's  road  goods  consigned  to 
A  B,  in  Washington.  Defendant 
could  find  no  one  of  those  initials,  but 
found  one  L  B,  and  learning  from 
plaintiff's  agent  that  he  had  sold 
some    goods   to    L    B,    delivered    the 

foods  to  him.  It  was  held  that  de- 
endant  was  liable  for  the  goods. 
"The  goods  were  consigned  to  an- 
other person,  and  the  defendant's 
duty  was  to  deliver  to  that  person. 
Surely  that  duty  was  not  discharged 
by  a  delivery  to  one  who  was  not  the 
consignee,  merely  because  the  plain- 
tiffs' agent  had  sold  similar  goods 
to  such  a  person.  The  fact  still  re- 
mained that  the  goods  were  not  de- 
livered to  the  one  to  whom  they 
were  consigned.  The  entire  risk  of  a 
delivery  to  the  right  person  was 
assumed  by  the  defendant,  and  a 
wrong  delivery  was  made  by  the 
mistake  of  the  defendant's  agent, 
which  of  course  is  their  misfortune." 
Wernwag  v.  Philadelphia,  etc.,  R. 
Co..  117  Pa.  46,  61.  11  A  868.  (9) 
Where  the  consignee  of  three  cars, 
after  having  paid  the  consignor  for 
the  goods,  turned  over  the  bills  of 
lading  for  two  of  the  cars  to  defend- 
ant carrier  as  its  agent  for  recon- 
signment,  and  retained  possession  of 
the  bill  of  lading  for  the  third  car, 
defendant  is  liable  to  the  consignee 
for  the  diversion  of  the  cars  at  the 
direction  of  the  consignor  and  con- 
sequent failure  to  deliver  to  the  con- 
signee, whether  the  consignee  had 
refused  to  pay  for  the  goods  at  one 
time  or  not.  F.  H.  Smith  Co.  v. 
Louisville,  etc.,  R.  Co.,  167  Mo.  A 
160.   137   SW   890. 

[bl  iKXt  notice  presented  by  Under, 
—where  notice  sent  to  the  consignee 


of  the  arrival  of  the  goods  contained 
a  direction  that  it  should  be  returned 
when  the  goods  were  called  for.  and 
the  truckman  to  whom  It  was  given 
by  the  consignee  lost  it.  and  a  third 
person,  finding  it,  by  presenting  it 
to  the  carrier,  secured  the  goods,  It 
was  held  that  the  carrier  was  liabla 
for  the  loss.  Slnshelmer  v.  New1 
York  Cent.,  etc..  R.  Co.,  21  Misc.  45, 
46   NYS   887. 

77.  Brujiswiek  v.  U.  S.  Express 
Co.,  46  Iowa  677;  Louisville,  etc.,  R. 
Co.  v.  Ft.  Wayne  Electric  Co.,  5S 
SW  918,  21   KyL  1644 

[a]  Illustration. — Plaintiff  shipped 
goods  to  A  on  an  order  purporting  to- 
come  from  him.  After  the  goods; 
reached  their  destination  A  refused  td 
receive  them,  stating  that  he  had  not 
ordered  them,  whereupon1  the  car- 
rier's agent  informed  nlm  that  one 
H  had  ordered  the  goods  shipped  to 
a  point  other  than  the  one  designated 
in  the  order  and  to  which  they  had 
been  shipped.  On  receiving  A's  re- 
fusal to  receive  the  goods,  the  car-' 
rter  shipped  them  to  H,  to  whom 
they  were  delivered.  It  was  held 
that  the  carrier  i\as  liable  for  con' 
version.  Under  these  circumstances 
it  was  said,  that  If  someone  'wrong- 
fully used  A's  name  and  ordered  the 
foods,  and,  in  pursuance  of  that  or- 
er,  the  goods  were  shipped  and  A 
refused  to  receive  them  and  notified 
the  carrier  that  he  had  not  drdered 
them  and  would  not  receive  them, 
the  carrier  had  no  right  to  turn  over 
the  goods  to  someone  else.  Under 
such  facts  the  goods  remained  the 
property  of  the  consignor.  Louis- 
ville, etc.,  R.  Co.  v.  Ft.  Wayne  Elec- 
tric Co..  65   SW  918,   21  KyL  1544. 

78.  Price  v.  Oswego,  etc.,  R.  Co... 
50  N.  Y.  213,  10  AmR  475  [rev  hi 
Barb.  899]:  Sward  v.  Young,  89  Tenn. 
126,  14  SW  481.  604;  Winslow  v. 
Vermont,  etc.,  R.  Co.,  42  Vt.  700,  1 
AmR   365. 

[a]  Rule  applied^—  (l)  "In  the 
present  case,  the  goods  were  conr 
signed  to  S.  H.  Wilson  &  Co..  Oswego. 
This  plainly  indicated  some  person, 
or  rather  persons,  known  by  and  do- 
ing business  under  that  name.  But. 
as  there  was  no  such  firm,  and  so 
far  as  the  findings  or  case  show 
never  had  been,  delivery  could  not 
be  made  to  the  consignees.  Then, 
as  already  seen,  it  became  the  duty 
of  the  carrier  to  warehouse  the  goods 
for  the  owner.  Instead  of  this,  the> 
defendant  delivered  them  to  a  stran- 
ger without  making  any  inquiry  as 
to  who  or  what  he  was.  .  .  .  But. 
it  is  said  that  the  plaintiff  intended 
the  goods  should  be  delivered  to  the: 
writer  of  the  order.  Not  at  all.  He. 
did  not  consign  them  to  the  writer 
of  any  -order,  but  to  Wilson  &  Co. 
This  is  the  only  evidence  of  his  in-, 
tentlon  as  to  the  persons  to  whom 
delivery  should  be  made.  It  is  fur- 
ther said  that  it  was  the  plaintiff* 
negligence  in  forwarding  the  goods, 
without  ascertaining  that  there  was. 
In  fact  such  a  Arm.  I  am  unable  to 
see  what  the  defendant  had  to  do 
with  this.  Its  duty  was  to  deliver  to 
the  firm,  and  if  that  could  not  be 
found,  to  warehouse  and  keep  for  the 
owner.  The  same  might  be  said  In 
every  case  where  goods  were  for-' 
warded  to  a  consignee  supposed  to  be- 
at a  particular  place,  tout  who  In 
fact  was  not  there."  Price  v.  Oswego, 
etc.,  R.  Co.,  60  N.  Y.  213,  217.  222. 
10  AmR  475.  (2)  One  Q  of  Knox- 
vllle,  under  the  fictitious  name  of 
M;  ordered  machinery  from  plaintiff, 
which  was  shipped  to  Knoxville  ore. 
cars  of  defendant's  road.  On  ar- 
rival, O  presented  a  bill  of  lading- 
in  the  name  of  M,  paid  the  freight, 
and  obtained  the  machinery.  No 
questions  were  asked  and  he  was 
not   required   to   Identify  himself  as 
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Nevertheless  it  is  very  generally  held  that,  where 
the  carrier,  acting  in  good  faith  and  with  due  dili- 
gence, delivers  goods  to  the  person  to  whom  they 
were  actually  sent,  it  is  not  liable  for  a  misdeliv- 
ery, although  by  false  and  fraudulent  devices  that 


person  induced  the  consignor  to  believe  that  he  was 
sending  the  goods  to  another  person.™  But  even 
on  this  state  of  facts,  if  the  /carrier  in  making 
delivery  is  guilty  of  negligence,  except  for  which 
the  fraud  could  not  successfully  have  been  perpe- 


the  consignee.  The  court  held  the 
carrier  liable  as  for  a  conversion  of 
the  machinery.  Sword  v.  Young.  89 
Tenn.  126,  128.  14  SW  481,  604  (where 
the  court  said:  "It  can  make  no 
difference  that  the  defendant  carrier 
thought,  because  Gillenwaters  had 
the  bill  of  lading,  that  he  was 
Charles  Q.  Magrauder.  If  he  was  a 
stranger,  as  the  proof  shows  him  to 
be.  It  was  the  duty  of  the  carrier 
to  have  required  him  to  identify  him- 
self as  the  consignee  or  his'  rightfully 
constituted  agent.  By  its  failure, 
Gillenwaters  was  enabled  to  practice 
that  fraud  Intended  to  be  guarded 
against  by  the  rule  from  Kent,  as 
well  as  a  theft,  or  Its  equivalent — 
the  obtaining  of  the  goods  by  false 
pretenses.  That  Gillenwaters  had 
succeeded  in  deceiving  the  complain- 
ants by  representing  himself  as  Mag- 
rauder, Is  no  excuse  to  the  defendant 
for  Its  failure  to  use  an  effort  to 
discover  his  true  character.  The 
consignment  was  to  Charles  G.  Mag- 
rauder. That  name  was  fixed  on  the 
machine,  and  It  was  a  duty  to  de- 
liver to  him  only,  or.  If  he  could  not 
be  discovered,  to  notify  the  con- 
signor. There  ls°  no  difference  be- 
tween this  case  and  one  in  which  a 
consignment  has  been  made  to  an 
actual  person,  and  the  goods  deliv- 
ered by  accident,  mistake,  or  care- 
lessness to  a  cheat  who  represents 
himself  as  the  real  consignee"). 
(3)  One  C.  known  to  plaintiff,  Induced 
him  to  ship  goods  to  one  R.  No 
person  ,of  that  name  lived  In  the 
town  to  which  the  goods  were  ship- 
ped. After  arrival  of  the  goods  C 
represented  to  a  truckman  ,that  he 
was  R  and  hired  him  to  remove  the 

foods.  On  the  representation  of  the 
ruckman  that  R  had  directed  him  to 
§et  the  goods,  they  were  delivered  to 
le  truckman  and  sold  by  C.  It  was 
held  that  the  carrier  was  liable  for 
conversion.  Winslow  v.  Vermont, 
etc.,  R.  Co.,  42  Vt.  700,  706,  1  AmR 
865  (where  the  court  said:  "They 
delivered  the  goods  to  an  employee 
of  a  truckman  upon  bis  mere  state- 
ment that  Roberts  sent  for  them. 
Any  other  man  in  Boston  could  have 
obtained  them  just  as  easily.  The 
swindler  Collins  was  not  known  as 
Roberts,  and  if  he  had  been  required 
to  identify  himself  as  Roberts,  might 
never  have  attempted  it,  and  If  he 
had,  it  would  have  been  likely  to 
lead  to  the  detection  of  -  the  fraud. 
If,  therefore,  the  deliverv  of  the 
goods  to  Collins  through  his  agent 
was  a  misdelivery,  It  was  done  un- 
der such  circumstances  of  negligence 
as  to  make  the  defendants  responsi- 
ble under  the  most  favorable  rule  as 
to  care  which  they  could  ask.  But 
It  is  claimed  that  there  was  no  mis- 
delivery, that  the  goods  were  deliv- 
ered to  the  very  party  to  whom  they 
were  sent,  the  only  J.  F..  Roberts 
there  was,  and  that  the  defendants 
have  therefore  fullfllled  their  con- 
tract. To  say  that  Collins  was  the 
only  J.  P.  Roberts,  Is  to  assume  that 
he  was  J.  F.  Roberts,  when  in  fact 
there  was  no  such  man,  and  Collins 
was  not  known  by  that  name.  It  Is 
not  true  that  the  goods  were  con- 
signed to  Collins.  They  were  not  so 
marked.  They  were  not  so  Intended. 
They  were  for  J.  F.  Roberts.  It 
does  not  follow,  because  there  was 
no  such  man  as  Roberts,  that  they 
were  for  Collins.  If  there  was  no 
such  man,  then  the  goods  were  for 
the  consignors.  It  is  true  the 
swindler  misled  the  plaintiffs  Into 
consigning  the  goods  as  they  did. 
but  the  swindle  did  not  convert  Col- 
lins into  Roberts,  and  the  plaintiffs 
did  not  consign  the  goods  to  the 
swindler  at  all"). 
79.    U.  S. — Fulton  Bag,  etc.,  Mills 


v.  Hudson  Nav.  Co.,  157  Fed.  $87 
[aft  164  Fed.  1022.  90  CCA  90];  The 
Drew,   15   Fed.   826. 

Ga. — Southern  Express  Co.  v.  Wil- 
liams. 99  Ga.   482.  27  SB  748. 

Mass. — Edmunds  v.  Merchants' 
Despatch  Transp.  Co.,  135  Mass.  283; 
Samuel  v.  Cheney,  135  Mass.  278,  46 
AmR  467;  Dunbar  v.  Boston,  etc.,  R. 
Corp.,  110  Mass.  26.  14  AmR  576. 

Mo. — Wilson  v.  Adams  Express  Co., 
27  Mo.  A.  360;  Bush  v.  St.  Louis, 
etc.,  R.  Co..   3   Mo.   A.   62. 

Pa. — Setbert  v.  Philadelphia,  etc., 
R.  Co..  16  Pa.  SuDer.  4*5. 

Tex. — Pacific  Express  Co.  v.  Herts- 
berg,  17  Tex.  Civ.  A.  100,  42  SW  796. 

Eng. — McKean  v.  Mclvor,  L.  R.  9 
Exch.   36. 

"That  the  person  to  whom  the  de- 
livery was  ultimately  made  prac- 
ticed a  fraud  upon  the  consignor, 
does  not  authorize  the  courts  to  im- 
pose upon  the  express  company  a 
responsibility  when,  it  has  been  fault- 
less In  the  premises."  Southern  Ex- 
press Co.  v.  Williams,  99  Ga.  482, 
490.    27    SE    743. 

[a]  Bala  applied. — (1)  Where  there 
are  two  persons  of  the  same  name 
doing  business  under  that  name  at 
the  same  place,  and  one  of  them  in 
person  purchases  his  goods  from  a 
dealer,  who  in  selling  them  acts  on 
the  supposition  that  the  purchaser 
is  the  other  tradesman  of  that  name, 
the  carrier  to  which  the  goods  are 
Intrusted  for  transportation,  by  de- 
livering the  goods  to  the  purchaser, 
fulfills  the  contract  of  carriage,  there 
being  nothing  marked  on  the  ship- 
ment to  show  which  of  them  was 
intended  to  receive  the  goods,  and 
the  carrier  is  not  liable  for  conver- 
sion. The  Drew,  15  Fed.  826,  828 
(where  the  court  said:  "The  case  Is, 
therefore,  one  of  delivery  by  the  car- 
rier to  the  very  man  who  had  bought 
the  goods  In  person;  a  delivery  at 
the  purchaser's  store  in  the  city 
where  the  boxes  were  addressed, 
without  any  intimation  by  the  ship- 
per of  any  intention  that  they  should 
be  delivered  to  any  different  person 
or  at  any  different  place.  This  would 
seem  to  be  a  perfect  fulfillment  of  a 
carrier's  obligation");  Wilson  v. 
Adams  Express  Co.,  27  Mo.  A.  860, 
368  (which  was  Identical  In  Its  facts 
with  The  Drew,  supra,  except  that 
the  party  purchasing  the  goods  or- 
dered them,  instead  of  buying  them 
in  person,  and  the  conclusion  reached 
was  the  same  as  in  that  case.  It 
was  said:  "The  truth  of  the  whole 
matter  is,  that  plaintiff  shipped  the 
goods  on  the  order  of,  and  to,  the 
man  to  whom  the  defendant  deliv- 
ered them.  That  he  was  mistaken 
as  to  who  that  man  was,  is  a  mis- 
fortune which  he  ought  not.  In  jus- 
tice, to  be  allowed  to  unload  on  the 
shoulders  of  defendant,  unless  de- 
fendant has  been  guilty  of  negli- 
gence in  the  delivery*').  (2)  A 
swindler,  claiming  to  be  Edward  Pape 
of  Dayton,  Ohio,  purchased  goods 
from  plaintiff  by  personal  negotia- 
tion. There  was  In  Dayton  a  man 
whose  true  name  was  Edward  Pape, 
a  reputable  business  man,  whom 
plaintiff  supposed  the  swtndle'r  to  be. 
The  goods  were  delivered  by  plaintiff 
to  defendant,  to  be  carried  to  Edward 
Pape.  Defendant  delivered  the  goods 
to  the  swindler,  and  the  court  held 
that  the  carrier  was  not  liable.  In 
support  of  the  holding  It  was  said 
that  the  sale  was  voidable  by  plain- 
tiff, but  that  the  carrier  had  no  duty 
to  Inquire  into  Its  validity.  The  per- 
son who  bought  the  goods,  and  who 
called  himself  "Edward  Pape,"  owned 
the  goods,  and,  on  their  arrival  In 
Dayton,  had  the  right  to  demand 
them  of  the  carrier.  In  delivering 
the   goods   to   him,   the   carrier   was 


guilty   of   no   negligence.      It   deliv- 
ered to  the  person  who  bought  and 
owned  them,  namely,  Edward  Pape, 
who  thus  answered  the  directions  on 
the  package,  and  who  was  the  per- 
son   to    whom    plaintiff    sent    them. 
Edmunds     v.     Merchants'     Despatch 
Transp.   Co.,    135    Mass.    283.      (3)   A 
representing  himself  as  B   of  Provi- 
dence,   there   being   no   one   of   that 
name  at  that  town,  bought  goods  of 
plaintiff  who  marked  them  for  B  and 
delivered     them     to     defendant    for 
transportation.       On    arrival   of   the 
goods,  A,  by  representing  himself  to 
be  the  agent  of  B,  obtained  the  goods 
from   defendant.      It   was   held  that 
defendant  was  not  liable.    The  court 
said  that,  by  means  of  this  deceit.  A 
was  able  to  obtain  the  property,  but 
that  It  nevertheless  reached  the  per- 
son to  whom  plaintiff  sold  and  con- 
signed it.    Hence  the  contract  of  de- 
fendant, was  performed  In  Its  spirit 
and  letter.      Dunbar  v.   Boston,  etc.. 
R.  Corp.,  110  Mass.  26,  14  AmR  576. 
(4)  A  hired  a  shop  and  alsb  a  post- 
office  box  In  a  certain  town,  assum- 
ing   the    same    name    as    that   of  a 
reputable    merchant    in     that    town. 
After   writing   to   plaintiff,    on   paper 
on  which  were  printed  his  assumed 
name   and   the    number   of   his   post- 
office   box,   and   asking   the   price  of 
certain  goods,  and  receiving  a  reply, 
he  ordered  a  quantity   of  the  goods. 
Plaintiff,     relying     on     the     financial 
standing  of  the  person   whose   name 
was  assumed,  and  supposing  the  let- 
ters were  written  by  him,  forwarded 
the  goods,  addressed  to  A  with  the 
name  of  the  town,  by  a  common  car- 
rier  and    sent   a    letter    which    was 
received  by  A,  notifying  him  of  the 
shipment.    The  carrier  took  the  goods 
to  the  shop  hired  by  A  and  delivered 
them    to   the    occupant,    who    signed 
receipts    for    them    in    his    assumed 
name;  and  he  soon  afterward  disap- 
peared.    It   was   held    that,    in    the 
absence  of  negligence  on  the  part  of 
the  carrier,  plaintiff  could  not  main- 
tain an  action  against  him  for  con- 
version   of    the    goods.      Samuel    v. 
Cheney,  185  Mass.   278,   281,  46  AmR 
467  (where  the  court  Bald:    "The  de- 
fendant, in  answer  to  the  plaintiff's 
claim,  may  well  say,  we  have  deliv- 
ered  the  goods  entrusted   to  as  ac- 
cording   to    your    directions,    to    the 
man   to   whom   you   sent    them,   and 
who,  as  we  were  Induced  to  believe 
by  your  acts   in   dealing   with    him, 
was  the  man  to  whom  you  Intended 
to   send  them;  ewe  are   guilty  of  no 
fault  or  negligence.    .    .    .    The  cases 
of  American  Express  Co.  v.  Fletcher, 
25   Ind.   492:    Price   v.   Oswego,   etc.. 
R.   Co,   50   N.   Y.    213,    10   AmR    475, 
and    Winslow    v.    Vermont,    etc,    R 
Co.,    42    Vt.    700,    1    AmR    366.    differ 
widely  in  their  facts  from  the  case 
at  bar,  and  are  distinguishable  from 
it").      (5)    Plaintiffs,    being    Imposed 
on  by  a  fictitious  order  sent  by  H,  a 
person   employed   by   them   to   obtain 
orders,  forwarded   goods  by   defend- 
ants who  were  carriers  between  Liv- 
erpool   and    Glasgow,    addressed    to 
"C.    Tait    &    Co..    71    George    Street. 
Glasgow,"   that   being   the   name  and 
address  given  them  by  H.     In  fact, 
there  was  no  such  firm  as  C.  Talt  &' 
Co.,   but  H  had   made  arrangements 
at    71    George    street,    for    receiving 
letters,   etc.,   addressed    there    under 
that   name.     On    the   arrival    of   the 
go'ods    at    Glasgow,    defendants,    fol- 
lowing the  course  of  business  usual 
with  carriers  between  Liverpool  and 
Glasgow,    sent    a    notice    to    the  -ad- 
dress   appearing    on    the    goods,    re- 
questing  their   removal   and   stating 
that    the    notice    must   be    produced. 
Indorsed   as   a   delivery  order.      This 
notice   was  received   by  H,    who  in- 
dorsed  it    "C.   Talt   ft   Co.."    and  on 
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(rated,  it  will  be  liable.*0  The  fact  that  the  deliv- 
ery is  the  result  of  an  innocent  mistake  on  the 
part  of  a  connecting  carrier  from  whom  it  receives 
the  goods  will  not  relieve  the  initial  carrier  from 
liability.*1  And  it  has  been  held  that  where  a  bill 
of  lading  authorizes  the  delivery  of  goods  to  the 
consignee  without  its  production,  misdelivery  by 
the  connecting  carrier,  to  the  party  named  as  con- 
signee by  the  initial  carrier  without  the  production 
of  the  bill  of  lading  does  not  avoid  the  liability  of 
the  initial  carrier  to  the  consignor.*2  If  the  delivery 
is  secured  by  a  forged  order  from  the  consignee, 
the  earrier  is  nevertheless  liable.8*  Misdelivery  on 
an  unindorsed  bill  of  lading  which  has  been  improp- 
erly obtained  by  the  person  presenting  it  renders 
the  carrier  liable.**  Where  the  bill  of  lading  fails 
to  show  who  the  consignee  is,  delivery  without 
ascertaining  from  the  shipper  to  whom  delivery 
is  to  be  made  makes  the  carrier  liable  as  for  a 
conversion.*6 
[I  380]  c.  Negligence  of  Shipper.    If,  by  some 


act  of  the  shipper  or  consignee,  the  carrier  is  mis- 
led as  to  'the  person  to  whom  delivery  should  be 
made,  the  carrier  will  be  excused  from  liability  for 
a  misdelivery  caused  thereby.8*  The  mere  fact, 
however,  that  an  erroneous  address  is  given  will 
not  exonerate  the  carrier  for  misdelivery,  if  the 
carrier  is  not  thereby  misled  into  making  delivery 
to  a  person  who  wrongfully  secures  the  goods.87 

[}  381]  d.  Ratification  of  Unauthorized  Deliv- 
ery.8* An  unauthorized  delivery  may  be  ratified 
by  the  party  entitled  to,  delivery  of  the  goods;** 
and  where  such  delivery  is  ratified  with  a  full 
knowledge  of  the  facts,  the  carrier  is  thereby  ex- 
empted from  further  i  liability.90  But,  in  order  to 
release  a  carrier  from  liability  for  wrongful  deliv- 
ery on  the  ground  of  ratification,  it  must  plainly 
appear  that  the  ratification  was  intended,  with  full 
knowledge  of  all  material  facts.81  What  constitutes 
a  ratification  depends  on  the  facts  of  each  particu- 
lar case**  and  may  be  shown  by  express  words  or 
implied  from  words,  acts,  or  silence.      The  burden 


presenting1  it  so  Indorsed,  obtained 
delivery  of  the  goods.  In  an  action 
against  defendants  as  carriers,  for 
misdelivery,  it  was  held  that  de- 
fendants, having  followed  the  -usual 
course  of  business,  which  must  be 
read  as  part  of  plaintiffs'  directions, 
had  obeyed  plaintiffs'  directions,  and 
therefore  were  not  liable.  McKean 
v.  Mclvor,  L.  K.  6  Exch.  8«.  (6)  A 
common  carrier  is  not  chargeable  for 
negligence  in  the  delivery  of  goods, 
where  it  delivered  them  to  the  man 
to  whom  they  were  sent,  and  who,  the 
carrier  was  induced  by  the  acts  ot 
the  shipper  in  dealing  with  him  to 
believe  was  the  man  to  whom  the 
shipper  intended  to  send  them,  al- 
though he  was  insolvent  and  there 
was  a  reputable  merchant  of  the 
same  name  in  the  town.  Setbert  v. 
Philadelphia,  etc,  R.  Co.,  16  Pa. 
Super.   435. 

80,  Pacific  Express  Co.  v.  Critxer, 
(Tex.  Civ.  A.)  42  SW  1017;  Pacific 
Express  Co.  v.  Hertsberg,  17  Tex. 
Civ.  A.  100,  42  SW  795.  And  see 
Edmunds  v.  Merchants'  Despatch 
Transp.  Co.,  136  Mass.  288;  Samuel  v. 
Cheney,  136  Mass.  278,  46  AmK  487; 
Wilson  v.  Adams  Express  Co.,  27 
Mo.  A.  360  (all  three  cases  lnferen- 
Ually  recognizing  this  principle). 

[a]  Sole  applied. — An  impostor, 
through  an  order  in  the  name  of  a 
reputable  merchant  in  another  city, 
procured  a  shipment  of  goods  by 
express  to  the  merchant.  He  then 
appeared  at  the  place  of  delivery  and 
introduced  himself  as  bearing  the 
same  name  as  the  merchant;  and, 
the  merchant  having  Informed  the 
agent  that  he  had  not  ordered  the 
goods  and  did  not  expect  any  pack- 
ages, the  agent  delivered  the  goods 
to  the  Impostor,  without  requiring 
the  bill  of  lading  or  personal  identi- 
fication, and  without  attempting  to 
communicate  with  the  shipper  as  to 
the  Identity  of  the  consignee.  It 
was  held  that  the  delivery  was 
negligent.  Pacific  Express  Co.  v. 
Hertsberg,  17  Tex.  Civ.  A  100,  42  SW 
7>5. 

81.  Merchants',  etc.,  Transp.  Co. 
v.  Moore,  124  Ga.  482,  52  SE  802. 

83.  Central  American  BS.  Co.  v. 
Mobile,  etc.,  R.  Co.,  144  Mo.  A.  43, 
56.  128  SW  1822  (where  the  court 
■aid:  "The  initial  carrier  is  liable  to 

filalntiff  whether  the  failure  to  de- 
lver  the  property  to  the  consignees 
was  caused  by  Its  own  fault  or  by 
-that  of  the  connecting  carrier.  But 
if  it  might  be  said  that  the  contract 
of  the  Initial  carrier  was  only  to 
carry  the  goods  to  the  end  or  its 
own  line  and  there  to  deliver  them 
to  the  connecting  carrier,  still  the 
proof  shows  beyond  question  that  the 
negligence  of  the  initial  carrier  in 
misnaming  the  consignee  in  the  way- 
billing  was  the  direct  cause  of  the 
loss.  Knowing,  as  It  did.  that  the 
connecting  earrier  would  follow  the  ' 


custom  of  delivering  such  highly 
perishable  freight  to  the  consignee 
shown  on  the  waybill  without  wait- 
ing for  the  receipt  of  the  bill  of 
lading,  the  initial  carrier  must  be 
held  to  have  anticipated  that  a 
natural  consequence  of  its  negligence 
would  be  a  delivery  of  the  goods  to 
the  consignee  named  in  the  way- 
bills"). 

83.  American  Merchants'  Union 
Express  Co.  V.  Milk,  73  111.  224;  Haw- 
kins v.  Hoffman,  6  Hill  (N.  V.)  586. 
41  AmD  767;  Powell  v.  Myers,  26 
Wend.  (N.  T.)  691. 

84.  Florence,  etc.,  R.  Co.  v.  Jen- 
sen, 48  Colo.  23,  24,  108  P  974  [oit 
Cyc]  (holding  that,  where  a  con- 
signee named  in  a  bill  of  lading  was 
arrested  and  thrown  into  jail,  and 
the  bill  of  lading  was  taken  from 
his  person  by  the  jailer,  and  was 
never  assigned  nor  indorsed  by  the 
consignee,  a  delivery  of  the  goods  by 
the  carrier  to  a  person  who  by  some 
means  obtained  possession  of  the  bill 
of  lading  from  the  jailer  did  not  dis- 
charge it  from  liability,  although  it 

acted  in  good  faith  in  surrendering 
the  property);  Raleigh,  etc.,  R.  Co. 
v.  Lowe,  101  Qa.  320,  28  SE  867 
(holding  that,  where  the  bill  of  lad- 
ing, which  was  in  the  hands  of  a 
bank  with  draft  attached,  was  stolen 
from  the  bank  and  presented  without 
authority,  the  carrier  would  not  be 
protected  in  making  delivery,  there 
being  no  duty  on  the  part  of  the 
bank  toward  the  carrier  of  so  guard- 
ing possession  of  the  bill  as  to  pro- 
tect the  carrier  from  loss);  Cane  Belt 
R.  Co.  v.  Peden  Iron,  etc.,  Co.,  45 
Tex.  Civ.  A.  630,  101  SW  628  (holding 
that,  where  a  director  of  a  corpora- 
tion to  which  goods  had  been  con- 
signed got  possession  of  the  unin- 
dorsed bill  of  lading  and  Induced  the 
carrier  to  deliver  the  goods  to  him 
without  authorfty,  which  goods  he 
converted  to  his  own  use,  the  carrier 
was  liable  for  misdelivery). 

86.  Furman  v.  Union  Pac.  R.  Co., 
106  N.  Y.  679,  13  NE  687;  Bank  of 
Commerce  v.  Blssel,  72  N.  Y.  615; 
Oass  v.  Astoria  Veneer  Mills,  134 
App.  Dlv.  184,  118  NYS  982. 

88.  Ga. — Raleigh,  etc.,  R.  Co.  V. 
Lowe,   101  Ga.   820,  28   SB  876. 

N.  H. — Stimson  v.  Jackson,  58  N. 
H.   138. 

N.  Y. — Vlner  v.  New  York,  etc., 
SS.  Co.,  60  N.  Y.  28;  Feldsteln  v.  Old 
Dominion  SS.  Co.,  21  Misc.  60,  46 
NYS  897. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Hodapp,  83  Pa.   22. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Fadden,  89  Tex.  138,  38  SW  853. 

Wis. — Wells  v.  American  Express 
Co..  44   Wis.   342, 

Ont. — Gauhsn  v.  St.  Lawrence,  etc., 
R.  Co..  3  Ont.  A.  392;  Conley  v.  Can- 
adian Pac  R.  Co.,  32  Ont.  268. 

[a]  BUI  of  lading-  In  heads  of 
wrong  penuMb— If  by  negligence  of 


the  owner  of  the  goods  one  not  en- 
titled to  them  obtains  possession  of 
the  bill  of  lading,  showing  him  to  be 
the  proper  person  to.  whom  delivery 

fhould  he  made,  the  carrier  is  not 
lable  for  delivery  to  such  person- 
Raleigh,  etc,  R.  Co.  v.  Lowe,  101  Ga. 
320.   28  SE  867. 

87.  MoCulloch  v.  McDonald,  91 
Ind.  240. 

88.  Waiver  of  conversion  la  gen- 
eral see  infra  I  394. 

88.  Converse  v.  Boston,  etc.  R. 
Co.,  68  N.  H  521;  Burrltt  v.'  New 
York  Cent,  etc,  R.  Co.,  76  Miso.  520. 
136  NYS  557;  W.  H.  Stanchfleld 
Warehouse  Co.  v.  Central  R.  Co.,  67 
Or.    396,   136   P    84. 

90.  Atlantic  Coast  Line  R.  Co.  y. 
Dahlberg  Brokerage  Co.,  170  Ala.  617, 
54  S  168;  Woolston  v.  Southern  R. 
Co.,  177  Mo.  A.  611,  160  SW  1023. 

[a]  Illustration.— A  shipper  of 
goods  consigned  to  itself,  which  con- 
sented to  or  authorized  a  delivery 
by  the  carrier  to  another,  or  which 
ratified  such  delivery  with  knowledge 
that  It  had  been  made,  could  not  sue 
the  carrier  for  the  misdelivery.  W. 
H.  Stanchfleld  Warehouse  Co.  v.  Cen- 
tral R.  Co.,  67  Or.   396,  136  P  84. 

81.  Kewanee  Private  Utilities  Co. 
v.  Norfolk  Southern  R.  Co.,  118  Va. 
628,   88   SE   96. 

[a]  Thus,  whether  a  carrier's 
wrongful  delivery  without  the  sur- 
render of  bill  of  lading  is  ratified  by 
the  acceptance  of  a  check,  draft,  or 
part  payment  by  shipper  from  con- 
signee depends  on  whether  the  ship- 
per accepted  such  with  intention  to 
ratify.  Kewanee  Private  Utilities 
Co.  v.  Norfolk  Southern  R.  Co.,  118 
Va.   628.  88  flR  96. 

99.  Blowers  v.  Canadian  Pac.  R. 
Co.,  165  Fed.  935. 

93.  W.  H.  Stanchfleld  Warehouse 
Co.  v.  Central  R.  Co.,  67  Or.  396,  186 
P  34. 

[a]  What  constitutes  ratification. — 
(1)  Any  action  taken  by  the  party 
entitled  to  delivery,  which  results  in 
depriving  the  carrier  or  warehouse- 
man of  the  right  to  recover  over 
against  the  person  to  whom  the  de- 
livery was  made,  will  constitute  a 
ratification.  Blowers  v.  Canadian 
Pac  R.  Co.,  165  Fed.  936.  (2)  Ac- 
cepting payment  from  a  person  to 
whom  a  carrier  has  made  a  wrong- 
ful delivery  constitutes  a  ratification. 
Brown  v.  Vandal  la  R.  Co.,  163  111.  A 
478.  (3)  And  so  does  acceptance 
from  such  person  of  part  payment 
and  his  promise  to  pay  the  remainder. 
Blowers  v.  Canadian  Pac.  R.  Co., 
supra.  (4)  Where  a  carrier,  accept- 
ing a  reehlpment  of  certain  hay,  paid 
advance  charges  and  on  the  arrival 
of  the  hay  at  destination  wrongfully 
delivered  It  to  plaintiff's  brokers 
without  production  of  the  bills  or 
payment  of  the  draft,  plaintiff,  hav- 
ing received  and  retained  receipted 
bills  for  the  freight,  Including  such 
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of  skewing  ratification  rests  on  the  carrier.*4  If 
the  facts  relating  to  ratification  are  in  dispute,  or 
if  reasonable  minds  might  draw  different  conclu- 
sions from  the  facts,  the  question  of  ratification  is 
for  the  jury.95 

[§  382]  2.  Liability  of  Carrier  as  Warehouse- 
man.96 If  after  the  carrier's  liability  as  such  has 
ceased  and  that  of  warehouseman  has  begun  it  negli- 
gently delivers  the  goods  to  the  wrong  person  it  is 
liable  of  course  in  damages  for  such  loss,9'  in  ac- 
cordance with  well  settled  rules  relating  to  the 
duties  and  liabilities  of  warehouseman.98  And  it 
has  been  held  that  it  will  be  liable  even  though 
the  misdelivery  is  the  result  of  an  honest  mistake 
on  its  part.99  So  expressions  are  sometimes  .found 
which  seem  to  imply  that,  although  transportation 
is  terminated  and  the  goods  are  held  by  the  car- 
rier as  warehouseman,  its  duty  to  deliver  to  the 
right  person  is  the  same  as  if  its  relation  to  the 
goods  was  still  that  of  carrier,  that  its  duty  to 
deliver  to  the  right  person  is  absolute,  and  that 
delivery  to  one  not  entitled  to  the  goods  renders  it 


liable  as  for  a  conversion.'  On  the  other  hand, 
it  has  been  held  that,  where  the  carrier's  relation 
to  the  goods  as  carrier  has  terminated  and  that  of 
voluntary  bailee  attached,  its  absolute  duty  to 
deliver  to  the  right  person  has  also  terminated, 
and  that  it  will  be  liable  for  a  misdelivery  only  in 
case  it  has  failed  to  exercise  reasonable  and  proper 
care  and  caution.2 

[$  383]  3.  Recovery  by  Carrier  against  Person 
Wrongfully  Receiving  Goods.  Where  through  mis- 
take, fraud,  or  otherwise  the  carrier  has  been  in- 
duced to  deliver  goods  to  a  person  not  entitled 
thereto,  and  he  refuses  to  return  them,  the  carrier 
may  maintain  an  action  against  him  for  the  recov- 
ery of  the  goods3  or  for  their  value.*  Suit  may 
be  brought  for  the  value  of  the  goods  without  aver- 
ment and  proof  of  an  assignment  of  his  interest 
to  the  carrier  by  the  person  entitled  to  the  goods.5 
So  if  the  carrier  after  delivery  to  the  wrong  person 
on  demand  pays  the  consignee  their  full  value,  it  may 
recover  from  such  person  the  money  so  paid  as  paid 


-advance  charges  paid  out  of  the  pro- 
ceeds of  the  hay,  ratified  the  deliv- 
ery and  could  .not  recover  for  con- 
version. Woolston  v.  Southern  R. 
Co.,    177   Mo.   A.    611.    160   SW  1023. 

rbj  What  does  not  constitute  ratln- 
eanony—  (1)  The  owner  will  not 
waive  his  rights  as  against  the  car- 
rier by  attempting  to  secure  the 
value  of  the  goods  from  the  person 
to  whom  they  have  been  wrongfully 
delivered.  MrSwegan  v.  Pennsyl- 
vania R.  Co..  7  App.  Div.  301.  40  NTS 
61;  Arrington  v.  Wilmington,  etc.,  R. 
Co.,  61  NT  C.  68.  72  AmD  659.  But 
see  Burritt  v.  New  York  Cent.,  etc., 
R.  Co..  76  Misc.  520.  135  NYS  567 
(holding  that  an  unauthorized  deliv- 
ery Is  ratified  by  the  consignee, 
where  he  pays  the  freight  charges, 
flies  a  mechanic's  Men,  and  makes  a 
claim  In  bankruptcy  against  the  per- 
son to  whom  the'  delivery  has  been 
made).  (2)  Where  a  proposed  buyer 
of  goods  rejected  the  consignor-con- 
signee's draft  with  bill  of  lading  at- 
tached, ttie  fact  that,  after  the  car- 
rier delivered  the  goods  to  the  buyer, 
the  draft  was  again  presented  Is  not 
conclusive  evidence  of  the  consign- 
or's raitilncatiOTi  of  the  delivery.  "At 
best,  this  fact  was  some  evidence  of 
ratification,  not  a  ratification  per  se." 
Atlantic  Coast  Line  R.  Co.  v.  Dahl- 
berg  Brokerage  Co.,  170  Ala.  617, 
626,  64  S  168.  (3)  The  acceptance 
by  the  owner  of  payment  for  part 
of  the  goods  delivered  to  the  wrong 
person  does  not  operate  as  a  waiver 
of  the  wrongful  delivery  of  the  re- 
mainder. Lester  v.  Delaware,  etc., 
R.  Co.,  82  Hun  342  36  NYS  907.  (4) 
Where  shipper's  order  notify"  bill 
of  lading  provided  for  delivery  on 
Its  surrender,  but  the  railroad  de- 
livered the  goods  to  purchasers  from 
the  quasi  consignee  without  a  sur- 
render of  the  bill  of  lading,  such  de- 
livery was  not  ratified  by  shipper's 
merely  taking  the  quasi  consignee's 
check  which  was  subsequently  dis- 
honored. Kewanee  Private  Utilities 
Co.  v.  Norfolk  Southern  R.  Co.,  118 
Va.  628,  88  SB  96.  (5)  Where,  after 
'delivery  to  the  wrong  person,  the 
fact  that  the  carrier  obtained  pos- 
session of  the  property  and  offered 
to  return  It  to  the  consignor  does  not 
furnish  any  Justification  for  the  con- 
version, although  it  may  be  consid- 
ered in  mitigation  of  damages.  Mar- 
shall, etc.,  Grain  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  176  Mo.  480.  75  SW  638, 
98  AmSR  508.  (6)  If  the  goods  are 
•delivered  by  the  person  who  wrong- 
fully receives  them  from  the  carrier 
to  the  one  entitled  to  receive  them 
and  he  accepts  them,  he  can  recover 
only  nominal  damages.  Rosenfleld 
v.  Express  Co.,  20  F.  Cas.  No.  12,060. 
1   Woods  181. 

94.    W.   H.  Stanchfleld   Warehouse 


Co.  v.  Central  R.  Co..  67  Or.    896,  186 
P  34. 

95.  Lake  Shore/  etc.,  R.  Co.  v.  Mc- 
Intyre,   (Ind.  A.)   108   NE  978. 

96.  Mature  and  extent  of  carrier's 
liability  as  warehouseman  In  general 
see  supra  5  346  et  seq. 

97.  Diamond  Joe  Line  v.  Carter, 
76  111.  A.  470;  F.  H.  Smith  Co.  v. 
Louisville,  etc.,  R.  Co.,  167  Mo.  A. 
160,  137  SW  890-  Oberkirk  v.  Fargo, 
61  Hun  418,  16  NYS  220. 

[a]  Application  of  rule. — Where 
the  agent  of  an  express  company 
agrees  with  the  consignee  of  goods 
before  he  has  paid  the  charges  there- 
on that  he  may  take  part  of  the 
goods  and  leave  the  balance  to  be 
called  for  at  some  future  time,  and 
thereafter  the  agent  delivers  the 
balance  of  the  goods  to  another  per- 
son without  making  any  Inquiry  as 
to  his  authority  to  receive  the  goods, 
and  such  person  Is  In  fact  not  en- 
titled to  receive  ttiem,  the  carrier 
will  be  liable  for  the  value  of  the 

foods.      Oderklrk  v.   Fargo,   61   Hun 
18,  16   NYS  220. 

98.  See  Warehousemen  [40  Cyc 
445  et  seq]. 

99.  Oswega  Bank  v.  Doyle,  91  N. 
Y.  82,  42  AmR  634.  And  see  Ware- 
housemen  [40  Cyc  446]. 

1.  Rochester  Security  Trust  Co.  v. 
Wells,  81  App.  Div.  426,  80  NYS  830 
raff  178  N.  Y.  620  mem,  70  NE  1109 
menv].  See  also  American  Express 
Co.  v.  Stack,  29  Ind.  27,  31  (where 
the  court  said:  "The  court  below 
found,  under  the  facts,  that  there 
was  a  want  of  ordinary  diligence  on 
the  part  of  the  company  in  the 
delivery  of  the  package.  We  think 
the  evidence  justifies  this  conclusion. 
But  we  are  not  inclined  to  apply  this 
rule  to  the  delivery  of  goods  en- 
trusted to  warehousemen  and  others 
in  like  condition.  There  must  be  a 
delivery  to  the  right  person.  It  is 
always  in  the  power  of  the  person 
having  the  goods  in  charge  to  iden- 
tify the  owner.  If  he  suffer  himself 
to  be  Imposed  on,  it  is  his  own 
fault"). 

9.  Heugh  v.  London,  etc.,  R.  Co., 
L.   R.   5  Exch.   51. 

"Did  they,  then,  as  such  involun- 
tary bailees,  become  subject  to  an 
absolute  duty  to  deliver  to  the  proper 
person,  so  as  to  be  liable  for  a  mis- 
delivery, though  without  negligence? 
The  only  authorities  in  the  courts 
of  this  country  cited  in  support  of 
that  proposition  are  Stephenson  v. 
Hart,  4  BIng.  476.  13  ECL  696,  130 
Reprint  851,  and  Duff  v.  Budd.  3  B. 
&  B.  177.  7  ECL  671.  129  Reprint 
1260;  but  In  neither  case  was  it  held, 
or  even  contended,  ttiart  the  misdeliv- 
ery amounted,  as  a  matter  of  law, 
to  a  conversion;  but  in  both  cases  it 
was  admitted   to   be  a  question  for 


the  jury — and  the  question  was,  in 
fact,  left  to  them — whether,  under 
all  the  circumstances,  the  defendants 
had  acted  with  reasonable  care.  It  Is 
plain,  then,  on  the  authority  of  those 
cases,  that  misdelivery  under  such 
clrcumatajicee  Is  not,  as  a  matter  of 
law,  a  conversion,  but  that  It  is  a 
question  of  fact  for  the  Jury,  whether 
the  defendants  have  exercised  rea- 
sonable and  pfoper  care  and  caution 
The  jury  have  answered  this  ques- 
tion in  favour  of  the  defendants,  and 
they  are  therefore  entitled  to  keep 
their  verdict."  Heugh  v.  London, 
etc.,  R.  Co.,  L.  R.   6  Exch.   51,  67. 

3.  Tedford  Auto  Co.  v.  Chicago, 
etc..  R.  Co.,  116  Ark.  198,  172  SW 
1006;  Hudson  River  R.  Co.  v.  Louns- 
berry, 25  Barb.  (N.  Y.)  597;  San  An- 
tonio, etc.jR.  Co.  v.  Smith,  (Tex.  Civ. 
A.)   171  SW  282. 

[a]  Bven  as  quallfled  owner  the 
carrier  Is  entitled  to  the  restoration 
of  the  property  or  to  its  value.  Hud- 
son River  R.  Co.  v.  Lounsberry,  25 
Barb.    (N.  Y.)    697. 

[b]  meplevln, — Where  goods  sent 
C.  O.  D.  are  fraudulently  obtained 
from  the  carrier  by  the  consignee 
without  payment  therefor,  he  ac- 
quires no  title,  and  the  carrier  may 
recover  them  in  an  action  of  replevin. 
American  Merchants'  Union  Express 
Co.   v.   Willsie,   79   111.    92. 

4.  Johnson  v.  Gulf,  etc.,  R.  Co., 
82  Miss.  452,  34  S  357;  Cheshire  R 
Co.  v.  Foster,  51  N.  H.  490;  Hudson 
River  R.  Co.  v.  Lounsberry,  25  Barb. 
(N.  Y.)  697;  Louisville,  etc..  R  Co. 
v.    McKay,    133    Tenn.    508,    610,    182 


SW   586    [cit  Cyc]. 
[a]    Brfect    of   si 
delivery  without  surrender  of  bill  of 


feet    of   statute   prohibiting; 


lading, — It  has  been  held  that  a  vio- 
lation by  a  carrier  of  a  statute  mak- 
ing it  an  offense  punishable  by  One 
and  imprisonment  for  a  carrier  to 
deliver  goods  for  which  a  bill  of  lad- 
ing has  been  Issued,  except  on  sur- 
render and  cancellation  thereof,  will 
not  operate  to  prohibit  the  carrier 
from  collecting  the  value  of  the 
goods  Illegally  delivered  and  con- 
verted to  the  consignees'  own  use. 
In  re  T.  H.  Bunch  Co.,  180  Fed.  519, 
631  (where  the  court  said:  "To  im- 
pose the  additional  liability  on  the 
carrier  of  depriving  him  of  the  right 
to  maintain  an  action  for  the  goods 
obtained  without  surrender  of  the 
bill  of  lading  or  the  value  If  con- 
verted was  evidently  not  deemed 
necessary,  for  It  would  award  a 
premium  to  one  of  the  wrongdoers 
and  add  to  the  severe  punishment  of 
the  carrier  provided  by  the  statute"). 

5.  Johnson  v.  Gulf,  etc.,  R.  Co.. 
82   Miss.   452,   34   S   367. 

[a]  A  fortiori  is  the  carrier  en- 
titled to  sue  for  the  value  of  the 
goods,     where     the     party     entitled 


Fqr  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  his  use,*  provided  the  delivery  was  by  mistake.7 
The  carrier  may  even  recover  against  the  innocent 
holder  of  a  false  bill  of  lading  to  whom  it  has  de- 
livered the  property.  This  is  on  the  principle  that, 
where  one  of  two  innocent  parties  must  suffer,  that 
one  by  whose  act  the  loss  was  occasioned  must 
bear  it.8  But  to  entitle  the  carrier  to  maintain  aa 
action  to  recover  the  property,  it  must  refund  the 
amount  paid  to  it  as  freight  charges.*  A  carrier 
who  has  negligently  delivered  goods  to  a  vendee  of 
the  shipper  without  collecting  the  purchase  money 
as  should  have  been  done,  or  without  requiring  the 
production  of  the  bill  of  lading,  cannot  recover 
them  from  a  bona  fide  purchaser  of  the  vendee;14 
but  a  carrier  who  delivers  goods  on  a  forged  order 
can  recover  their  value  after  fully  accounting  to 
the  consignee  from  warehousemen  to  whom  they 
were  delivered  by  the  fraudulent  recipient  for  a 
valuable  consideration,  and  by  whom  they  were  sold 
without  knowledge  of  the  fraud  to  other  parties, 
the  maxim  of  caveat  emptor  being  applicable  to 
such  sale.11  So  it  has  been  held  that,  notwith- 
standing the  fact  that  the  courts  of  one  state  have 
compelled  the  carrier  to  pay  the  consignor  the  value 
of  goods  on  the  ground  that  they  had  been  mis- 
delivered,  the  carrier  will  not  be  permitted  to 
recover  from  the  person  to  whom  the  goods  were 
delivered  the  value  of  the  goods  in  the  courts  of 
another  state  which  take  the  view  that  there  was 


no  misdelivery.12  Where  goods  have  been  delivered 
to  the  wrong  person,  the  statute  of  limitations  com- 
mences to  run  against  the  right  of  action  for  re* 
covery  immediately  on  such  wrongful  delivery.1*  : 

[$  384]  L.  Delivery  of  Goods  at  Wrong  Place.14 
A  common  carrier  having  received  goods  for  trans- 
portation to  a  designated  point  is  liable  as  for  a 
conversion  if  it  carries  the  goods  to  a  different 
point,  thereby  depriving  the  owner  of  bis  goods." 
If  the  owner  accepts  the  goods  notwithstanding 
they  are  delivered  at  the  wrong  place,  he  thereby 
releases  the  carrier  from  any  future-  liability  in 
reference  to  the  goods,  but  he  does  not  release  the 
carrier  from  liability  for  damages  already  sus- 
tained.1* 

[J  385]  H.  Delivery  without  Collection  of 
Charges.  Where  a  carrier  in  the  usual  course  of 
business  receives  property  for  carriage  and  deliv- 
ery on  payment  of  charges,  it  may  not  voluntarily 
deliver  the  property  without  receiving  payment  of 
the  charges,  but  it  is  bound  to  collect  the  amount 
due  and  return  it  to  the  consignor.17 

[$  386]  N.  Failure  or  Eefusal  of  Consignee  to 
Accept  Goods18 — 1.  Duty  to  Warehouse  Goods  and 
Corresponding  Liability  of  Warehouseman.  Where 
the  consignee  fails  or  refuses  to  receive  the  goods 
shipped,  it  is  the  duty  of  the  carrier  to  store  the 
goods  either  in  its  own  warehouse  or  in  that  of 
some   responsible  third  party,19   and   to   hold  the 


thereto  has  assigned  his  Interest  In 
the  goods  to  the  carrier.  Johnson  v. 
Gulf,  etc.,  R.  Co.,  82  Miss.  452,  34  S 
357. 

0.  Coles  v.  Bui  man,  6  C.  B.  184, 
«0  ECL  184,  186  Reprint  1220;  Brown 
v.  Hodgson,  4  Taunt.  189,  128  Reprint 
301. 

7.  Long;  Island  R.  Co.  v.  Struc- 
tural Concrete  Co.,  69  Misc.  167,  110 
NYS   379 

[a]  What  la  not  a  delivery  toy 
mistake.. — Defendant  purchased  a  car 
of  cement,  and  the  car  was  billed 
to  the  consignor  with  directions  to 
notify  defendant  of  its  arrival.  On 
its  arrival  plaintiff  notified  defend- 
ant, the  notice  stating  that  a  bill  of 
lading  or  a  written  order  must  ac- 
company the  notice  to  obtain  the 
goods.  The  car  was  placed  on  a 
siding  where  defendant  had  received 
previous  carB,  and  it  appeared  that 
plaintiffs  agent  had  received  bills 
of  lading  on  some  of  the  previous 
shipments  before  delivering  the  cars 
to  the  siding,  and  in  other  cases  had 
not.  Defendant  paid  the  freight  on 
the  car  and  unloaded  it,  and  subse- 
quently the  consignor  to  whom  the 
car  was  billed  demanded  it  from 
plaintiff  who  being  unable  to  deliver 
the  contents  paid  the  value  thereof 
and  brought  action  against  defend- 
ant for  conversion  of  the  cement. 
It  was  held  that,  plaintiff  having  in- 
tentionally delivered  the  car  to  de- 
fendant who  received  it  In  good  faith 
and  paid  the  freight  thereon  and  paid 
for  the  cement  to  the  person  from 
whom  he  purchased,  there  was  not 
a  delivery  by  mistake  in  the  usual 
acceptance  of  that  term,  and  plaintiff 
could  not  recover.  Long  Island  R. 
Co.  v.  Structural  Concrete  Co.,  59 
Misc.  167,  170,  110  NTS  379  (where 
the  court,  per  Greenbaum,  J.,  said: 
"The  mistake  of  the  plaintiff  in 
delivering  the  goods  without  presen- 
tation of  the  bill  of  lading,  If  con- 
strued as  a  conversion  on  the  part 
of  the  defendant,  would  result  In  a 
double  payment  for  the  goods  by  the 
latter.  In  other  words  the  defendant, 
one  of  two  innocent  parties,  would 
suffer  from  the  mistake  of  the  other 
Innocent  party,  a  consequence  at 
variance  with  the  settled  law  to  the 
contrary.  There  was  no  conversion 
under  such  a  state  of  facts;  and  the 
doctrine  of  subrogation  to  the  rights 
of  4he  consignor  would  have  no  ap- 
plication here,  because  the  consignor 


would    have    no    right    of    recovery 
against  the  defendant"). 

8.  Louisville,  etc,  R.  Co.  v.  Mc- 
Kay, 133  Tenn.  503,  182  SW  585. 

9.  Walker  v.  Louisville,  etc.,  R 
Co.,  Ill  Ala.  233.  20  S  358;  Long 
Island  R.  Co.  v.  Structural  Concrete 
Co.,    69    Misc.    167,   110    NYS   879. 

10.  Norfolk  Southern  R.  Co.  v. 
Barnes.  104  N.  C.  25,  10  SB  83,  5 
LRA  611. 

[a]  Season  for  rale. — This  is  on 
the  principle  that,  where  one  of  two 
persons  must  suffer  loss  by  the  fraud 
or  misconduct  of  a  third  person,  he 
who  first  reposes  the  confidence  or 
by  his  negligent  conduct  made  it  pos- 
sible for  the  loss  to  occur  must  Deal1 
the  loss.  Norfolk  Southern  R.  Co. 
v.  Barnes,  104  N.  C.  25,  10  SK  83,  6 
LRA  611. 

11.  Gulf,  etc.,  R.  Co.  v.  Taylor, 
18  Tex.  Civ.  A.  571,  45  SW  749. 

12.  Philadelphia,  etc.,  R.  Co.  v. 
Wireman,  88  Pa.  264. 

13.  Tedford  Auto  Co.  v.  Chicago, 
etc.,  R.  Co.,  116  Ark.  198, 172  SW  1006. 

14.  Measure  of  damage*  for  con- 
version by  delivery  of  goods  at  wrong 
place  see  infra  {  396. 

16.  Ind. — Cleveland,  etc.,  R.  Co.  v. 
Potts,  33  Ind.  A.  664,  71   NE  685. 

Mich. — Stowe  v.  U.  S.  Express  Co., 
179  Mich.  349,  146  NW  158. 

Mo. — National  Bank  of  Commerce 
v.  Southern  R.  Co.,  136  Mo.  A.  74,  116 
SW  517. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  32  NE  476, 
34  AmSR  679,  21   LRA   117. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham, 36  Okl.  724,  129  P  862. 

"Leaving  goods  at  the  wrong  place 
may  constitute  a  misdelivery  and 
conversion  of  them,  as  well  as  de- 
livering them  to  the  wrong  person." 
Cleveland,  etc.,  R.  Co.  v.  Potts,  33 
Ind.  A!  664.  71  NE  685.  689  [quot  4 
Elliott  Railroads   (    1626]. 

[a]  Illustrations. — (1)  Where  a 
carrier  did  not  notify  the  consignee 
of  the  arrival  of  a  shipment  of  grain, 
but  on  the  order  of  the  purchaser 
thereof  removed  the  grain  to  another 
point,  there  was  a  conversion  of  the 
grain.  National  Bank  of  Commerce 
v.  Southern  R.  Co.,  136  Mo.  A  74. 
116  SW  517.  (2)  And  the  fact  that 
the  point  to  which  grain  was  re- 
moved by  the  carrier  was  within  the 
switch  limits  of  the  place  of  deliv- 
ery would  not  render  It  the  same 
point  so  as  not  to  make  the  removal 


a  change  of  destination,  the  places 
being  fourteen  miles  apart,  atad 
distinct  from  each  other.  National 
Bank  of  Commerce  v.  Southern  R. 
Co.,  135  Mo.  A  74,  115  SW  517.  (3) 
Where  the  agent  of  an  express  com- 
pany left  peaches  consigned  to  plain- 
tiff at  the  residence  of  plaintiff's 
wife  from  whom  plaintiff  was  sepa- 
rated, there  was  no  proper  delivery, 
and  plaintiff  may  recover  from  the 
carrier,  the  fruit  having  spoiled  be- 
fore it  was  tendered  to  him.  Stowe 
v.  U.  S.  Express  Co.,  179  Mich.  349. 
146   NW   168. 

18.  McFadden  v.  Union  Stock 
Yards,  etc.,  Co.,  185  111.  A.  94.  Com- 
pare Coyne  v.  Grand  Rapids,  etc.,  R. 
Co.,  185  111.  A.  431  (holding  that  in 
an  action  for  damages  resulting  from 
misdelivery  of  a  shipment,  where  the 
shipment  was  delivered  on  the  tracks 
of  a  different  railroad  than  the  one 
provided  for  in  the  contract  of  ship- 
ment, the  question  whether'  accept- 
ance of  the  shipment  by  the  plain- 
tiffs operated  as  a  waiver  of  com- 
pliance with  the  contract  was  a 
question  for  the  jury). 

17.  Cleveland,  .etc.,  R.  Co.  v.  An- 
derson Tool  Co.,  180  Ind.  453,  103  NE 
102,  49  LRANS  749  and  note,  Ann 
Casl916B  1217  and  note.'  See  also 
infra  |   399. 

18.  Cross  references: 

Duty  to  warehouse  goods  on  refusal 
of  connecting  carrier  to  receive 
them  see  infra  5  882. 

Failure  or  refusal  of  acceptance  by 
consignee  of  goods  shipped  by 
water  see  Shipping  [36  Cyc  229]. 

Right  or  duty  of  carrier  to  sell 
goods  on  refusal  of  consignee  to 
accept  see  supra  §   128. 

19.  Ark.'— St.  Louis,  etc.,  R.  Co. 
v.  Scarborough  Co.,  115  Ark.  14,  170 
SW  572;  Chicago,  etc.,  R.  Co.  v. 
Pfeifer.  90  Ark.  624.  119  SW  642; 
22  LRANS  1107;  Arkansas  Southern 
R.  Co.  v.  German  Nat.  Bank,  77  Ark. 
482,   92  SW  622.   113   AmSR   160. 

Del. — McHenry  v.  Philadelphia, 
etc.,  R.  Co.,  4  Del.  448. 

111. — Chicago,  etc.,  R.  Co.  v.  Ben- 
sley,  69  111.  630;  Merchants'  Dispatch 
Transp.  Co.  v.  Hallock,  64  111.  284; 
Porter  v.  Chicago,  etc.,  R.  Co.,  20  111. 
407,   71   AmD   286. 

Ind. — Merchants'  Despatch,  etc., 
Co.  v.  Merrlam,  111  Ind.  6.  11  NE 
954;  Green,  etc.,  Nav.  Co.  v.  Marshall, 
48  Ind.  596;  New  Albany,  etc.,  R.  Co. 
v.  Campbell,  12  r  "  " 
Digitized 
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goods  subject  to  the  order  of  the  consignor  for  a 
reasonable  time."  It  has  no  right  to  abandon  the 
goods  to  destruction  or  unnecessarily  to  expose 
them  to  loss  or  damage,11  nor  to  convert  the  freight 
to  its  own  use  or  to  dispose  of  it  contrary  to  law.22 
But  where  the  carrier  has  complied  with  its  duty 
to  warehouse  the  goods,  its  strict  common-law  lia- 
bility as  insurer  is  at  an  end,  and  thereafter  its 
relation  to  the  goods  is  only  that  of  warehouse- 
man,23 and  it  is  bound  to  the  exercise  of  ordinary 


care  in  preserving  them.24 

[»  387]  2.  Duty  to  Notify  Consignor.  In  addition 
to  warehousing  the  goods,  the  carrier  is  ordinarily 
chargeable  with  the  duty  of  notifying  the  consignor 
of  the  consignee's  failure  or  refusal  to  accept  the 
goods,1"  although,  according  to  some  cases,  such 
notice  is  necessary  only  where  «it  would  be  a  failure 
to  exercise  due  care  in  the  protection  of  the  goods 
not  to  give  it,26  or  where  the  consignor  exercises  the 
right   of   stoppage    in    transitu."     Sueh   notice 


La. — Sonte.  Co&ton  Oil  Oo.  v. 
Steamer  Red  River,  106  La.  42,  30 
S  303,  87  AmSR  293;  Northern  v. 
Williams,  6  La.  Ann.  573;  Monroe 
Mfg.  Co.  v.  New  Orleans,  etc.,  R. 
Co.,   4   La.  A.    (Orleans)    126. 

Mass. — Blckford  v.  Metropolitan 
SB.  Co.,  109  Mass.  161;  Checkering  v. 
Fowler,   4   Pick.   371. 

Mich.— Black  v.  Ashley,  80  Mich. 
90,  44  NW  1120. 

Minn. — Arthur  v.  at.  Paul,  etc.,  R. 
Co.,   38   Minn.   95,    35    NW  718. 

Mo. — Frank  v.  Grand  Tower,  etc., 
R.   Co.,   67   Mo.  A.   181. 

N.  Y. — McAndrew  v.  Whitlock,  52 
N.  Y.  40,  11  AmR  667;  Northrop  v. 
Syracuse,  etc.,  R.  Co.,  3  Abb.  Dec. 
386,  2  Transcr.  A.  183,  6  AbbPrNS 
425;  Becker  v.  Pennsylvania  R.  Co., 
109  App.  Dlv.  220,  96  NTS  1:  Clen- 
danlel  v.  Tuckerman,  17  Barb.  184; 
Collins  v.  Burns,  36  N.  T.  Super. 
618  faff  63  N.  Y.  1];  Fine  v.  Barrett. 
81    Misc.   234.  142  NTS   633. 

Tenn. — Kremer  v.  Southern  Express 
Co.,  6  Coldw.   366. 

Tex. — Wichita  Falls,  etc.,  R.  Co.  v. 
Asher.  (Civ.  A.)  171  SW  1114. 

Wash. — Reedy  v.  Pacey,  22  Wash. 
94,60  P  66. 

W.  Va. — Brown  Shoe  Co.  v.  Hardin, 
87  SB  1014;  Hurley  v.  Norfolk,  etc., 
R.  Co.,  68  W.  Va.  471,  69  SB  904; 
Berry  v.  West  Virginia,  etc,  R.  Oo., 
44  W.  Va.  638.  30  BE  148,  67  AmSR 
781. 

Ont. — Hall  v.  Grand  Trunk  R.  Co., 
34'  U.  C.  Q.  B.  617. 

But  see  Great  Western  R.  Co.  ▼. 
Crouch,  3  H.  &  N.  183,  167  Reprint 
437    (must  hold  reasonable  time). 

"If  the  consignee  neglect  to  ac- 
cept or  to  receive  the  goods,  the  car- 
rier is  not  thereby  justified  In  aban- 
doning them  or  in  negligently  ex- 
posing them  to  injury.  If  they  are 
not  accepted  and  received  when 
notice  Is  given  of  their  arrival,  he 
may  relieve  himself  from  responsi- 
bility by  placing  the  goods  in  a  ware- 
house for  and  on  account  of  the  con- 
signee, but  so  long  as  he  had  the 
custody  a  duty  devolves  upon  him 
to  take  care  of  the'  property  and 
preserve  it  from  Injury."  Scheu  v. 
Benedict,  116  N.  Y.  610,  513.  22  NB 
1073,   15    AmSR  426. 

[a]  Effect  of  oontraet  exempting 
from  duty  to  unload. — Where  a  con- 
tract for  the  shipment  of  evaporated 
fruit  provided  that  property  not  re- 
moved by  the  consignee  within  twen- 
ty-four hours  after  its  arrival  at 
destination  might  be  kept  in  the  car 
at  the  sole  risk  of  the  owner,  the 
carrier  after  notifying  the  consignee 
of  the  arrival  of  the  fruit  was  not 
bound  to  unload  the  fruit  and  put  It 
in  cold  storage  to  await  the  con- 
signee's pleasure  and  convenience, 
and  was  not  negligent  in  leaving  the 
fruit  in  the  cars  for  several  days. 
Becker  v.  Pennsylvania  *R.  Co..  109 
App.   Dlv.    230,   96   NYS   1. 

Storage  of  goods  snipped  by  water 
see    Shipping    [86    Cyc    229]. 

80.  Alabama  Great  Southern  R. 
Co.  v.  McKenzie,  139  Ga.  410,  77  SB 
647,  45  LRANS  18;  Southern  R.  Co. 
v.  Born  Steel  Range  Oo.,  126  Ga.  627, 
55  SB  173;  American  Sugar  Refining 
Co.  v.  McGhee,  96  Ga.  27,  21  SB  883; 
Reedy  v.  Pacey,  22  Wash.  94,  60  P 
66. 

31.  Wells  v.  Harwell,  110  Ark.  81, 
160  SW  858;  Manhattan  Rubber  Shoe 
Co.  v.  Chicago,  etc.,  R.  Co.,  9  App. 
Dlv.  172,  41  NYS  83;  Kremer  v. 
Southern      Express      Co.,      6      Coldw. 


(Tenn.)  356;  Hudson  v.  Baxendale,  2 
H.  A  N.   575,  157   Reprint  237. 

[a]  IX  the  place  of  storage  is 
known  to  be  unsafe,  the  carrier  will 
be  liable  for  loss.  Adams  Bxpress 
Co.  v.  Cressap,  6  Bush  (Ky.)  672. 

aa.  Wells  v.  Harwell,  110  Ark. 
81,  160  SW  856;  Chicago,  etc..  R.  Co. 
v.  Pfedfer.  90  Ark.  624,  119  SW  642, 
22  LRANS  1107;  Chesapeake,  .etc.,  R. 
Co.  v.  Saulsberry,  103  SW  264,  31 
KyL  624,  12  LRANS  431. 

S3.  U.  S.— Missouri  Pac.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  25  Fed.  317  [aff 
132  U.  S.  191,  10  SCt  66.  33  L.  ed. 
309]. 

Ga. — Alabama  Great  Southern  R. 
Co.  v.  McKenzie,  139  Ga.  410,  77  SB 
647,  45  LRANS  18-  American  Sugar 
Refining  Co.  v.  McGhee,  96  Ga.  27,  21 
SB  383. 

111. — Bryan  v.  Chicago,  etc.,  R.  Co., 
169  111.  A.  181;  Louisville,  etc.,  R.  Co. 
v.  Hellprln,  96  111.  A.  402. 

Ind. — New  Albany,  etc.,  R.  Co.  v. 
Campbell,    12   Ind.   66. 

Ky. — Young  v.  Smith,  3  Dana  91, 
28  AmD  57. 

La. — Monroe  Mfg.  Co.  v.  New  Or- 
leans, etc.,  R.  Co.,  4  La.  A.  (Orleans) 
126. 

Mo. — Shonlnger  v.  Day,  63  Mo.  A. 
147;  O'Neal  v.  Day,  63  Mo.  A.  189. 

N.  Y.— Hathorn  v.  Ely.  28  N.  Y. 
78;  Manhattan  Rubber  Shoe  Co.  v. 
Chicago,  etc.,  R.  Co.,  9  App.  Dlv.  172, 
41  NYS  83;  Landsbergv.  Dlnsmore, 
4  Daly  490;  Levy  v.  Weir,  38  Misc. 
361,  77  NYS  917;  Salinger  v.  Sim- 
mons, 8  AbbPrNS  409;  Williams  v. 
Holland,  22  HowPr  187. 

Or. — McGregor  v.  Oregon  R.,  etc., 
Co.,  50  Or.  627,  93  P  466,  14  LRANS 
668. 

Tenn. — Kremer  v.  Southern  Bx- 
press Co.,  6  Coldw.  356. 

Va. — Norfolk,  etc.,  R  Co.  v.  Stu- 
art's Draft  Milling  Co.,  109  Va.  184, 
189,  63  SB  415  iquot  Cycl. 

Can. — Grand  Trunk  R.  Co.  v.  Fran- 
kel,  38  Can.  S.  C.  116. 

Ont. — Hall  v.  Grand  Trunk  R.  Co., 
34  U.  C.  O.  B.  617. 

[a]  rallnre  to  receive  oar*. — 
If  cars  are  tendered  to  the  con- 
signee and  through  no  fault  of  the 
carrier  he  does  not  or  will  not  re- 
ceive the  same,  the  carrier  can  cause 
such  cars  to  be  stored  at  the  risk  of 
the  consignee,  or  retain  possession 
of  the  same  simply  as  a  warehouse- 
man. Missouri  Pac.  R.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  26  Fed.  317,  318 
[aff  132  U.  S.  191,  10  SCt  66,  33  L. 
ed.  309]  (where  the  court  said: 
"Were  this  not  so,  the  through  traffic 
from  one  part  to  the  other  of  this 
vast  country  would  compel  not  only 
the  breaking  up  but  stoppage  of 
trains,  if  at  the  intermediate  points 
of  delivery  the  consignee  failed  or 
refused    to    receive    consignments"). 

94.  Bryan  v.  Chicago,  etc.,  R.  Co., 
169  111.  A.  181;  Hathorn  v.  Ely,  28 
N.  Y.  78. 

86.  U.  S.— The  Eddy,  5  Wall.  481. 
18  L.  ed.  486. 

Ga. — Alabama  Great  Southern  R. 
Co.  v.  McKenzie.  139  Ga.  410,  77  SE 
647,  45  LRANS  18  and  note;  Amer- 
ican Sugar  Refining  Co.  v.  McGhee, 
96   Ga.   27.  21   SE  383. 

111. — American  Merchants'  Union 
Express  Co.  v.  Wolf,  79  111.  480; 
Michigan  Cent.  R.  Co.  v.  Harvllle.  136 
111.  A.  248. 

Ind. — Green,  etc.,  Nav.  Co.  v.  Mar- 
shall, 48  Ind.  596. 

Ky. — Nashville,  etc..  R.  Co.  v. 
Dreyfuss-Well   Co.,   150  Ky.    333,   160 
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SW  321. 

Minn. — Emerson  v.  Chicago,  etc.,  R 
Co.,  120  Minn.  84.  138  NW  102C 
(under  general  custom  to  notify 
within  forty-eight  hours). 

N.  Y. — Carrlno  v.  New  York.  etc.. 
R.  Co.,  66  Misc.  243.  123  NYS  173 
[rev  146  App.  Dlv.  666.  129  NYS  914], 
See  also  Fine  v.  Barrett.  81  Misc. 
234.  142  NYS  533  (holding  that. 
where  the  consignee  refuses  the 
goods  and  claims  never  to  have  pur- 
chased them,  it  is  not  enough  for 
defendant  to  store  the  goods  but  It 
Is  required,  as  a  part  of  its  contract, 
to  exert  reasonable  effort  to  Inform 
the  consignor  of  this  fact).  Com- 
pare Adler  v.  Weir,  49  Misc.  134,  136. 
96  NYS  736  (holding  that,  where  a 
carrier  transported  the  goods  to  the 
consignee  and  tendered  delivery  to 
him,  which  the  consignee  refused  to 
accept,  its  duty  aa  carrier  was  per- 
formed, and  although  It  failed  to 
notify  the  consignor  of  the  con- 
signee's refusal  to  accept  the  goods, 
it  Was  not  liable  for  the  subsequent 
loss  of  the  goods  by  theft  from  it. 
in  the  absence  of  proof  of  negligence 
as  a  bailee.  In  this  case  It  was  said: 
"Assuming,  but  without  deciding, 
ttisjt  it  was  the  duty  of  the  carrier 
herein  to  notify  the  consignor  of  the 
refusal  of  the  consignee  to  accept,  it 
must  be  determined  that  its  failure 
so  to  do  was  not  proximate  to  the 
loss  of  the  goods"). 

Tex. — Missouri,  etc.,  R  Co.  v.  Jen- 
kins, 36  Tex.  Civ.  A.  429,  80  SW  421. 

Wash. — Reedy  v.  Pacey,  22  Wash. 
94.  60  P  56. 

[al  Deterioration  of  perishable 
goods*— If  the  consignee  ef  goods  re- 
fuses to  accept  them,  the  carrier 
must  promptly  notify  the  shipper  of 
such  fact;  and  if  perishable  goods 
are  not  delivered  but'  held  by  the 
carrier,  claiming  a  lien  thereon,  until 
they  deteriorate  without  notifying 
the  shipper,  the  carrier  will  be  liable 
for  damages  sustained  by  tire  ship- 
per. Oarrisso  v.  New  York,  etc,  ft 
Co.,  66  MIbc.  243,  123  NYS  173  [rev 
on  other  grounds  145  App.  Dlv.  566, 
129  NYS  914]. 

a*.  Kremer  v.  Southern  Express 
Co.,  6  Coldw.  (Tenn?)  356,  360  (where 
It  was  Bald:  "There  might,  possibly. 
be  cases  in  which  the  nature  of  the 
property  conveyed,  or  the  circum- 
stances attending  the  particular  case, 
would  render  it  a  want  of  ordinary 
oare  and  diligence  to  fall  to  give 
notice  to  the'  consignor  of  the  non- 
acceptance  of  the  property  by  the 
consignee.  But,  If  the  obligation  to 
give  such  notice  exists  In  any  case. 
It  arises,  not  from  the  contract  of 
carriage,  but  from  the  fact  that  the 
goods  being  lawfully  in  the  custody 
of  the  carrier  for  a  particular  pur- 
pose, and  that  purpose  having  failed 
through  an  unforeseen  contingency, 
the  law  throws  upon  the  party  who 
has  assumed  the  custody,  the  duty 
of  exercising  reasonable  diligence  to 
protect  the  property  so  long  as  his 
custody  continues.  But  there  Is  no 
rule  of  law  which  requires  the  car- 
rier to  give  such  notice  In  ordinary 
cases"). 

87.  Mull  v.  Pennsylvania  R  Co.. 
38  Pa.  Super.  416  (holding  that, 
where  title  to  goods  by  contract, 
custom,  or  otherwise,  passes  to  the 
consignee  on  delivery  to  the  carrier, 
and  the  consignee  refuses  to  accept 
the  goods,  the  consignor  Is  not  enti- 
tled to  any  notice,  in  the  absence  of 
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§§  387-389J 


CARRIERS 


[10  C.  J.]     271 


excused  where  the  consignor  obtains  timely  notice 
from  other  sources,1*  or  where  at  the  time  the  goods 
were  left  with  the  carrier  for  transportation  the 
consignor  did  not  disclose  his  name  and  residence." 
So  where  there  has  been  no  absolute  refusal  on  the 
part  of  the  consignee  to  accept  the  goods,  and  he 
has  promised  to  call  for,  and  take  them  away 
within  a  short  time,  the  carrier  is  not  chargeable 
with  negligence  in  failing  to  give  immediate  notice 
to  the  consignor  of  the  delay  in  the  acceptance  of 
the  goods.90  The  carrier  is  not  required  to  notify 
the  shipper  until  it  has  notice,  or  by  the  exereise 
of  ordinary  diligence  could  have  known,  of  the 
refusal  of  the  consignee  to  receive  the  goods."  After 
the  carrier  has  notified  tbe  shipper  that  the  con- 
signee has  refused  to  receive  the  goods  shipped,  it 
is  liable  only  as  a  bailee,82  and  the  consignor  is 
bound  to  demand  delivery  of  the  goods  to  himself 
and  to  take  charge  of  them." 

[f,  388]  3.  Duty  to  Return  Goods.  Where  the 
consignee  refuses  to  receive  the  goods,  there  is  no 
obligation  on  the  part  of  the  carrier  to  return  them 
to  the  consignor,  unless  ordered  to  do  so.*4  But 
the  consignor  has  the  right  to  demand  that  goods 
shipped  be  returned  on  failure  or  refusal  of  the 
consignee  to  receive  them."  And  where  the  car- 
rier on  receiving  such  demand  acquiesces  therein 
but  takes  no  action  for  several  months,  during 
which  time  the  goods  are  destroyed  by  fire  in  a 
warehouse  where  they  were  stored,  the  carrier  is 

an  exercise  of  the  right  to  stop  the 
merchandise  In  transitu). 

88.  Greg*  v.  Illinois  Cent.  R.  Co.. 
147  111.  650.  35  NE  341.  87  AjnSR  238 
(holding-  that,  where  goods  are  con- 
signed by  tho  shipper  to  himself, 
with  directions  to  notify  a  person  on 
whom  he  had  drawn  for  the  purchase 
price  attaching  the  bill  of  lading  to 
the  draft,  and  the  drawee  notifies  the 
consignor  of  his  Inability  to  pay  the 
draft,  the  carrier  Is  excused  from 
notifying  the  consignor  of  the 
drawee's  failure  to  accept  the 
goods);  Manhattan  Rubber  Shoe  Co. 
v.  Chicago,  etc.,  R.  Co.,  9  App.  Dlv. 
172.  41  NYS  S3  (notice  given' by  con- 


liable  as  a  matter  of  law  to  the  consignor  for  the 
'loss.**  But  it  has  been  held  that,  unless  there  is  an 
absolute  denial  by  a  carrier  of  a  shipper's  right  to 
a  return  of  the  goods,  or  unless  the  excuses  for 
failure  to  return  are  unreasonable,  inconsistent,  or 
made  in  bad  faith,  there  can  be  no  conversion  by 
the  carrier,  even  on  clear  proof  of  demand  by  the 
shipper  and  failure  to  return.*1  Where  the  con- 
signee refuses  to  receive  the  goods  and  the  carrier 
returns  them  to  the  consignor,  on  his  order  to  do 
so,  the  consignee  is  estopped  to  sue  the  carrier  for 
conversion.88  Refusal  of  the  shipper  who  is  both 
consignor  and  consignee  to  accept  the  goods  consti- 
tutes an  abandonment  thereof,  and  he  is  estopped 
from  afterward  asserting  that  the  carrier  has  con- 
verted them,  no  matter  what  disposition  the  carrier 
makes  of  them ;  he  cannot  make  a  sale  of  his  goods 
to  the'  carrier  in  that  way.*9 

[4  389]  0.  Conversion  by  Carrier40—!.  Acts  Con- 
stituting Conversion  and  Bights  and  Liabilities 
Arising  Therefrom— a.  Introductory  Statement. 
Not  every  wrongful  act  on  the  part  of  the  common 
carrier  authorizes  an  action  against  it  for  conver- 
sion.41 It  is  only  the  wrongful  exercise  of  dominion 
over  another's  property  that  constitutes  a  conver- 
sion.4* To  constitute  a  conversion,  however,  it  is 
not  necessary  that  the  carrier  should  have  applied 
the-  property  to  its  own  use,  or  that  it  should  have 
derived  any  benefit  therefrom,  it  being  sufficient 
that  it  has  dealt  with  the  property  as  if  it  was 


v.  Chicago,  etc.,  R.  Co.,  9  App.  Dlv. 

172.  41  K 

slgnee). 

89.  Williams  v.  Holland,  22  .How 
Pr  (N.  T.)  137;  Walsh  v.  Adams  Ex- 
press Co..  15  Pa.  Super.  292  (holding 
that,  where  an  affidavit.  In  an  action 
against  an  express  company,  alleges 
that,  owing  to  plaintiff's  negligence, 
defendant  was  unable  to  deliver  the 

Sackage  to  the  consignee  at  the  ad- 
ress  given  by  plaintiffs,  and  the 
consignor  failed  to  put  his  name  or 
address  on  the  package,  and  that  In 
spite  of  diligent  Inquiry  defendant 
was  unable  to  discover  who  the  con- 
signor was,  the  court  cannot  declare 
as  a  matter  of  law  that  the  failure 
promptly  to  notify  him  is  negli- 
gence). 

SO.  Weed  V.  Barney,  45  N.  T.  844. 
6  AmR  96;  Grossman  v.  Fargo,  6  Hun 
310;  Levy  v.  Weir,  38  Misc.  361,  77 
NTS  917.  Compare  American  Mer- 
chants' Union  Express  Co.  v.  Wolf, 
79  111.  430,  434  (in  which  it  was  said: 
"While  it  may  be  true  that  it  is  the 
duty  of  the  company  to  hold  the 
goods  a  reasonable  time,  if,  when  a 
delivery  is  offered,  the  consignee  is 
not  ready  at  the  time  to  receive 
them,  yet  this  in  no  manner  conflicts 
with  the  other  obligation,  which  re- 
quires notice  to  be  given  to  the  con- 
signor"). 

[a]  Illustration.— Goods  were  de- 
livered July  13,  by  plaintiff  to  de- 
fendant, a  common  carrier,  to  be 
transported  to  Pioneer,  Pa.,  and 
there  delivered  to  the  consignee  on 
his  paying  the  amount  due  therefor. 
The  consignee  was  notified  of  their 
arrival,  and,  although  then  unable 
to  pay  what  was  due,  promised  sev- 
eral times  to  do  so  in  a  few  days. 
On  August  6,  defendant's  office  was 
broken     Into    and     the    goods    were 


stolen.  It  was  held  that,  under  the 
circumstances.  It  was  not  guilty  of 
negligence  In  not  notifying  plaintiff 
of  the  consignee's  inability  to  pay 
for  and  take  the  goods.  Grossman 
v.  Fargo,  6  Hun  (N  Y.)  810. 

81.  Missouri,  etc.,  R.  Co.  v.  Jen- 
kins, 86  Tex.  Civ.  A.  429,  80  8W  428. 

38.  Langsdorf  v.  New  York  Cent, 
etc.,  R.  Co.,  81  Misc.  144,  142  NYS 
336. 

33.  Wien  v.  New  York  Cent,  etc., 
R.  Co.,  166  App.  Dlv.  766,  162  NYS 
154. 

34.  Louisville,  etc.,  R.  Co.  v.  Hell- 
prin,  95  111.  A.  402;  Monroe  Mfg.  Co. 
v.  New  Orleans,  etc.,  R.  Co.,  4  La.  A 
(Orleans)   126. 

38.  Freiberg  v.  Cleveland,  etc.,  R. 
Co.,  30  Oh.  Clr.  Ct  669. 

36.  Freiberg  v.  Cleveland,  etc.,  R. 
Co.,  30  Oh.  Clr.  Ct.  669.  And  see 
U.  S.  Express  Co.  v.  Keefer.,69  Ind. 
268  (holding  that  If  the  carrier  ac- 
counts In  no  way  to  the  consignor 
on  demand,  either  for  the  package  or 
its  value,  he  will  be  liable). 

87.  Rubin  v.  Wells  Fargo  Express 
Co.,  85  NYS  1108,  1109  (In  which  it 
was  said:  "The  principle  upon  which 
this  rule  rests  lr discussed  In  Warns- 
ley  V.  Atlas  SS.  Co..  168  N.  Y.  533. 
61  NE  896,  85  AmSR  699,  citing 
cases.  Such  state  of  facts  Is  not 
here  shown  as  would  Justify  the  In- 
ference that  there  had  been  an  abso- 
lute refusal,  nor  was  defendant's 
attitude  in  relation  to  the  goods  or 
the  plaintiff's  rights  thereto  such  as 
to  be  tantamount  to  a  refusal,  which 
would  warrant  a  court  In  holding  the 
defendant  guilty  of  conversion.  Nor 
is  plaintiff  without  a  remedy  If  he 
was  damnified  by  the  acts  of  the  de- 
fendant It  may  be  that  the  facts 
established  would  Justify  a  finding 
of  negligence,  for  which  an  action 
would  lie.  Wamsley  v.  Atlas  SS.  Co., 
supra.  Such  an  action,  however, 
would  be  quite  different  in  character 
and  substance  from  that  of  conver- 
sion, not  only  upon  the  question  of 
liability,  but  also  the  measure  of 
damages.  Ward  v.  New  York  Cent. 
R.  Co.,   47  N.  Y.   32.  7  AmR  405"). 

[a]  Rule  applied. — Plaintiff  deliv- 
ered to  defendant  a  package  of  goods 
for  carriage  which  defendant  season- 
ably transported,  but  the  consignee 
refused  to  accept  them,  and  plaintiff 
was  notified  by  defendant  of  such 
refusal.    Plaintiff    claimed    that   he 


Instructed  defendant,  by  postal,  to 
return  the  goods.  Defendant  denied 
receipt  of  toe  postal,  but  on  receiv- 
ing a  subsequent  communication 
from  plaintiff  which  it  did  not  under- 
stand sent  a  representative  for  an 
explanation,  and,  receiving  instruc- 
tions for  a  return  of  the  goods,  at 
dnce  communicated  with  its  agent, 
and  the  goods  were  Immediately 
shipped  and  tendered  to  plaintiff  the 
first  business  day  after  their  arrival. 
Plaintiff,  a  week  before,  by  a  letter, 
had  demanded  their  return,  claiming 
that  they  would  be  useless  if  not 
returned  within  three  days.  It  was 
held  that  the  facts  did  not  Justify  a 
finding  of  conversion  by  defendant 
Rubin  v.  Wells,  85  NYS  1108. 

38.  Stafsky  v.  Southern  R.  Co., 
143  Ala.  272,  39  S  132. 

39.  Illinois  Cent.  R.  Co.  v.  Carter, 
166  111.  570,  16  NE  374.  36  LRA  527; 
Beedy  v.  Pacey.  22  Wash.  94,  60  P  66. 

40.  Cross  references  i 
Conversion  generally  see  Trover  and 

Conversion  [38  Cyc  1997]. 

Delivery  at  wrong  place  as  constitut- 
ing conversion  Bee  supra  §  384. 

Delivery  to  wrong  person  as  consti- 
tuting conversion  see  supra  If  369- 
377. 

Departure  from  established  route  as 
constituting  conversion  see  supra 
f  156. 

Injury  to  goods  not  a  conversion  see 
Infra  I  622. 

Negligent  delay  not  a  conversion  see 
infra  f  444. 

Sale  of  goods  for  freight  charges  as 
constituting  conversion  see  infra 
I    729. 

Surrender  of  goods  under  legal  proc- 
ess not  a  conversion  see  Infra 
H  400-402. 

41.  Dudley  v.  Chicago,  etc.,  R.  Co., 
58  W.  Va.  604.  62  SE  718,  lli  AmSR 
1027,  3  LRANS  1135. 

43.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  15  Ga.  A.  142,  82  SE  784. 

"A  conversion  by  a  common  carrier 
or  other  bailee  Implies  some  wrong- 
ful act — a  wrongful  disposition  or 
withholding  of  the  property.  There 
must  be  an  affirmative  wrongful  act; 
and  mere  nonfeasance  or  failure  to 
perform  a  duty  imposed  by  contract 
or  implied  by  law  is  not  a  conver- 
sion. There  must  be  a  wrongful 
taking  or  detention,  or  an  Illegal  use, 
misuse,  or  i 
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its  own  and  in  defiance  of  the  owner's  legal  rights.48 
[§  390]  b.  Loss  of  Goods  or  Delay  in  Delivery. 
The  loss  of  goods  intrusted  to  a  carrier  for  trans- 
portation, even  though  the  loss  is  the  result  of  its 
negligence,  does  not  amount  to  a  conversion  of  the 
goods,  and  the  remedy  for  nondelivery  in  these 
circumstances  is  not  by  action  for  conversion  but 
for  breach  of  the  duty  to  transport  and  deliver.*4 
Likewise,  as  is  subsequently  shown,  a  mere  delay 
in  delivery,  however  unreasonable  and  long  con- 
tinued, does  not,  of  itself,  constitute  a  conversion.45 
A  demand  and  a  refusal  to  deliver  is  sometimes 
essential  to  show  a  conversion.44  Even  after  de- 
mand, if  the  goods  are  tendered  before  suit  brought, 
the  consignee  cannot  refuse  to  receive  the  goods 
and  sue,  for  conversion,  his  sole  remedy  being  an 
action  for  damages  resulting  from  the  delay.47 

[$  391]  c.  Wrongful  Refusal  to  Deliver— (1)  Ac- 
cruing Bights  and  Liabilities.  The  act  of  the  car- 
rier in  refusing  to  deliver  without  lawful  excuse 
constitutes  a  breach  of  contract,48  but  it  also  con- 
stitutes a  conversion;49  and  after  the  consignee  has 


waited  a  reasonable  time  he  may,  on  demand,  main- 
tain an  action  for  conversion,  and  having  brought 
it  the  carrier  cannot  be  excused  by  a  subsequent 
offer  to  deliver.60  Even  though  the  consignee  has 
refused,  under  the  influence  of  a  mistake,  to  re- 
ceive goods  from  the  carrier,  he  may  maintain  an 
action  for  refusal  to  deliver  on  his  subsequent 
demandywhen  they  are  still  in  the  hands  of  the 
carrier  and  no  other  rights  have  intervened.41 
After  liability  of  the  carrier  for  conversion  has 
been  established,  it  may;  with  reference  to  third 
persons,  treat  the  property  as  its  own  and  itself 
maintain  an  action  for  conversion  of  such  prop- 
erty;62 and  after  the  shipper  has  elected  to  treat 
the  property  as  converted,  on  account  of  Wrongful 
refusal  to  deliver,  and  has  notified  the  carrier  of 
such  election,  he  is  under  no  obligation  to  defend 
suits  relating  to  the  property  or  to  aid  the  carrier 
in  disposing  of  it.8* 

[$  392]  (2)  What  Constitutes  Wrongful  Refusal 
to  Deliver.  A  mere  refusal  to  deliver  is  not  con- 
clusive  evidence   of    conversion    by    the    carrier.44 


Vandalia   R.    Co.    v.    Upson    Nut   Co., 
55  Ind.  A.   252.  101   NE  114,   388. 
What    constitutes    conversion    see 

fenerally     Trover     and     Conversion 
38  Cyc   1997]. 

43.  Georgia,  etc.,  R.  Co.  v.  BUsh 
Milling  Co.,  15  Oa.  A.  142,  82  SB  784. 

[a]  WIun  a  carrier  transported 
freight  to  a  wrong*  place  and  there 

•aold  It  aa  unclaimed  freight,  It  con- 
verted it  and  was  liable  for  Its  full 
value,  although  the  contract  of  ship- 
ment fixed  a  less  sum  as  value,  and 
although  a  carrier  merely  losing 
freight  may  rely  on  the  limited  lia- 
bility. St.  Louis,  etc.,  R.  Co.  v. 
Wallace,   (Tex.  Civ.  A.)  176  SW  7«4. 

[b]  Changing  "order  notify"  to 
straight  consignment. — There  was  a 
conversion  of  shipment  of  horses  by 
carriers  where  they  changed  the  con- 
signment from  one  to  the  order  of 
"M  [the  shipper],"  to  a  straight  con- 
signment to  C.  People's  State  Sav. 
Bank  v.  Missouri,  etc.,  R.  Co.,  192  Mo. 
A.  614,  178  SW  292. 

44.  Davis  v.  Hurt,  114  Ala.  146.  21 
S  468;  Alabama,  etc..  R.  Co.  v.  Kldd, 
35  Ala.  209;  Glaze  v.  McMllllon.  7 
Port.  <Ala.)  279;  Bowlin  v.  Nye,  10 
Cush.  (Mass.)  416;  Wamsley  v.  Atlas 
SS.  Co.,  168  N.  Y.  533,  61  NE  896,  85 
AmSR  699;  Magnln  v.  Dlnsmore,  70 
N.  Y.  410,  26  AmR  608;  McEntee  v. 
New  Jersey  Steamboat  Co.,  46  N.  Y. 
34,  16  AmR  28;  Rose nf eld  v.  Central 
Vermont  R.  Co.,  Ill  App.  Div.  371,  97 
NYS  906;  Goldbowiti  v.  Metropolitan 
Express  Co.,  91  NYS  318;  Rubin  v. 
Wells,  85  NYS  1108;  Taugher  v. 
Northern  Pac.  R.  Co.,  21  N.  D.  111. 
129  NW  747.  But  see  Williamson  v. 
Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  138 
SW  807,  809  (where  the  court  said; 
"If  the  goods  do  not  reach  the  point 
of  destination,  the  carrier  Is  guilty 
of  conversion  and  liable  for  the  value 
of  the  goods,  except  where  an  act  of 
God  intervenes  to  prevent  delivery. 
.  .  .  Action  against  carriers  for 
nondelivery  of  goods,  without  suffi- 
cient excuse,  is,  in  contemplation  of 
law,  a  conversion,  and  the  statute  of 
limitation  of  two  years  applies"). 

[a]  Mere  failure  or  refusal  to  de- 
liver while  evidence  of  conversion  is 
not  conclusive.  Wamsley  v.  Atlas 
SS.  Co.,  60  App.  Div.  199,  63  NYS  761 
[rev  on  other  grounds  168  N.  Y.  533. 
61  NE  896,  85  AmSR  699  and  note]; 
Taugher  v.  Northern  Pac.  R.  Co.,  21 
N.  D.  111.  129  NW  747. 

46.     See  Infra  <  444. 

46.  See  infra  i  395.  See  also 
Trover  and  Conversion  [38  Cyc  2031]. 

47.  American  Express  Co.  v. 
Brunswick,  4  111.  A.  606;  Clark  v. 
American  Express  Co.,  130  Iowa  254, 
106  NW  642;  Louisville,  etc.,  R.  Co. 
v.  Lawson,  9  KyL  681:  Scovlll  v. 
Griffith,  12  N.  Y.  509;  Williams  v. 
Delaware  &  H.  Canal  Co.,  3  Sllv.  Sup. 


19,  6  'NYS  36.  But  see  Baltimore, 
etc.,  R.  Co.  v.  O'Donnell,  49  Oh.  St. 
489.  32  NE  476.  34  AmSR  579.  21 
LRA  117  (holding  that  after  a  con- 
version has  taken  place  the  owner 
Is  under  no  obligation  to  receive  the 
property).  See  also  generally  Trover 
and  Conversion  [38  Cyc  2039]i 

[a]  Thus,  where  an  express  com- 
pany lost  plaintiff's  ttyunk  and  failed 
to  deliver  the  same  on  demand  with- 
in a  reasonable  time,  but  later  found 
the  same  and  offered  a  delivery,  there 
was  no  conversion,  and  it  was  •only 
liable  for  the  damage  occasioned  by 
the  delay.  Wells  v.  Hanson,  41  Tex. 
CiV.  A.  174,  91  SW  321. 

48.  Wilson  v.  California  Cent.  R. 
Co.,  94  Cal.  166,  29  P  861,  17  LRA 
685;  Taugher  v.  Northern  Pac.  R.  Co., 

21  N.  D.  Ill,  129  NW  747.  See  also 
supra  i  861. 

40.  U.  S. — Southern  Express  Co.  v. 
Reagln,  228  Fed.  14,  142  CCA  470: 
Chicago,  etc.,  R.  Co.  v.  Barrett,  190 
Fed.  118,  122,  111  OCA  158  [cit  Cyc]; 
The  Ben  Adams,  3  F.  Cas.  No.  1,289, 
2  Ben.  445. 

Ala. — Bowdoin  v.  Atlantic  Coast 
Line  R.  Co..  148  Ala.  29,  41  S  294. 

Ark. — Chicago,  etc..  R.  Co.  v. 
Pfeifer,  90  Ark.  624,  528,  119  SW  642, 

22  LRANS  1107  [cit  Cyc];  Little 
Rock,  etc.,  Co.  v.  Glidewelh  39  Ark. 
487. 

Ga. — Richmond,  etc.,  R.  Co.  v.  Ben- 
son, 86  Ga.  203,  12  SE  357,  22  AmSR 
446;  Bird  v.  Georgia  R.  Co.,  72  Ga. 
665. 

111. — Swift  v.  Louisville,  etc..  R. 
Co.,  180  111.  A.  104. 

Kan.— Atchison,  etc.,  R  Co.  v. 
Schriver,  72  Kan.  660,  84  P  119,  4 
LRANS  1066. 

Ky. — Jeffersonvllle  R.  Co.  v.  White. 
6  Bush  251. 

Md. — Norfolk,  etc.,  R.  Co.  v.  Lang- 
don,  118  Md.  268,  274,  84  A  473  [dt 
Cyc]. 

Mo. — National  Bank  of  Commerce 
v.  Southern  R.  Co.,  135  Mo.  A.  74,  115 
SW  517;  Loeffler  v.  Keokuk-Northern 
Line  Packet  Co.,  7  Mo.  A.  185. 

N.  Y. — McEntee  v.  New  Jersey 
Steamboat  Co..  45  N.  Y.  34,  6  AmR 
28;  Troy  Waste  Mfg.  Co.  v.  New 
York  Cent.,  etc.,  R.  Co.,  158  App.  Div. 
352,  143  NYS  420  [app  dism  216  N. 
Y.  632  mem,  110  NE  1050  mem]; 
Clement  v.  New  York  Cent.,  etc.,  R. 
Co.,  9  NYS  601.  ■ 

Oh. — Baltimore,  etc..  R.  Co.  v. 
O'Donnell.  49  Oh.  St.  489,  32  NE  476. 
34  AmSR  679,   21   LRA  117. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham, 36  Okl.  724,  129  P  862. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Porter, 
(Civ.  A.)  166  SW  267;  Gulf,  etc.,  R. 
Co.  v.  Darby,  28  Tex.  Civ.  A.  229,  67 
SW  129:  Gulf.  etc..  R.  Co.  v.  Hum- 
phries. 4  Tex.  Civ.  A.  333.  23  SW  556. 

Wash. — Lee     v.     Fidelity     Storage, 


etc..  Co..  61  Wash.  208,  98  P  658. 

Can. — Winchester  v.  Busby,  16  Can. 
S.  C.  336. 

Ont. — Worden  v.  Canadian  Pac  R. 
Co.,  13  Ont.  662. 

[a]  Illustrations^- (1)  Refusal  of 
a  carrier  to  deliver  to  a  consignee 
holding1  the  original  Mil  on  tender  of 
charges  entered  thereon  constitutes 
a  conversion.  Southern  Express  Co. 
v.  Fant  Fish  Co.,  12  Ga.  A.  447.  78  SE 
197.  (2)  A  common  carrier  of  bag- 
gage, which  received  from  a  railroad 
passenger  a  check  for  a  trunk  under 
an  agreement  to  deliver  the  trunk  to 
the  passenger,  is  bound  either  to  de- 
liver the  trunk  or  to  return  the 
check,  and  a  failure  to  do  either,  in 
the  absence  of  a  legal  excuse,  ren- 
ders it  liable  for  the  value  of  the 
trunk  and  contents.  Atlanta  Bag- 
gage, etc.,  Co.  v.  M*lso.  4  Ga,  A.  407, 
61  SE  844. 

[b]  Appropriation  toy  carrier 
through  mistake. — The  fact  that  the 
carrier  appropriates  to  its  own  use 
goods  belonging  to  the  consignee, 
through  an  honest  mistake  of  fact, 
does  not  affect  the  latter's  right  to 
redress  for  the  conversion.  Frailer 
v.  Atchison,  etc.,  R.  Co.,  104  Mo.  A 
355,  78  SW  679. 

50.  Hamilton  v.  Chicago,  etc.,  R. 
Co..  103  Iowa  326,  72  NW536;  Frlsbr 
v.  Sheridan.  S  Mart.  N.  S.  (La.)  242; 
Fisk  v.  Newton.  1  Den.  (N.  Y.)  45,  43 
AmD  649;  Nudd  V.  Wells.  11  Wis. 
407. 

"A  tender  of  the  property,  to  be 
effectual,  must  have  been  made  with- 
in the  time  in  which  the  defendant 
was  entitled  to  deliver  it  and  the 
plaintiff  bound  to  receive  It."  Ham- 
ilton v.  Chicago,  etc.,  R.  Co.,  103  Iowa 
325,   330,   72  NW  636. 

51.  Bacharach  v.  Chester  Freight 
Line.  133  Pa.  414,  19  A  409. 

52.  Hamilton  v.  Chicago,  etc..  R. 
Co.,  103  Iowa  325,  72  NW  536;  Maine 
Stage  Co.  v.  Longley,  14  Me.  444. 

[a]  Attachment. — After  the  ship- 
per has  notified  the  carrier  of  his 
election  to  treat  the  property  as  con- 
verted, the  property  belongs  to  the 
carrier  and  Is  not  subject  to  attach- 
ment as  being  the  property  of  the 
consignee.  Hamilton  v.  Chicago,  etc., 
R.   Co.,   103  Iowa  326,   72  NWM6. 

53.  Atchison,  etc.,  R.  Co.  v. 
Schriver,  72  Kan.  560,  84  P  119.  4 
LRANS    1066. 

54.  Wamsley  v.  Atlas  SS.  Co.,  60 
App.  Div.  199,  63  NYS  761  [rev  on 
other  grounds  168  N.  Y.  633,  61  NE 
896,  86  AmSR  699  and  note]: 
Taugher  v.  Northern  Pac.  R  Co.,  21 
N.  D.  Ill,  129  NW  747  (where  It  was 
said  that,  while  proof  of  a  demand 
and  refusal  to  deliver  may  establish 
conversion  In  connection  with  other 
facts,  It  is  only  evidence  of  conver- 
sion   when    defendant    was    in   such 
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While  refusal  of  a  carrier  to  deliver  goods  except 
on  a  condition  -which  is  unreasonable  is  equivalent 
to  an  absolute  refusal  and  amounts  to  a  conver- 
sion,55 if  the  refusal  is  qualified,  and  the  qualifica- 
tion attached  to  the  refusal  is  reasonable  and  made 
in  good  faith,  it  does  not  constitute  a  conversion.5* 
It  is  well  settled  that  if  there  is  doubt  as  to 
whether  the.  person  demanding  the  goods  has  a 
right  to  receive  them  the  carrier  will  not  be  guilty 
of  conversion  on  refusal  to  deliver  until  the  one 
making  demand  reasonably  shows  his  right  to  re- 
ceive them  by  producing  the  bill  of  lading,  or 
otherwise.67  The  carrier  is  entitled  to  a  reason- 
able time  in  which  to  investigate  the  claim  of  the 
person  demanding  delivery.-6*  So  the  carrier  has  a 
right  to  demand  a  receipt  for  the  goods  as  a  con- 
dition of  delivery,5*  ana  may  insist  on  a  receipt 
for  the  entire  consignment  where '  it  is  ready  for 
delivery,"  but  not  before  an  opportunity  is  afforded 
to  determine  that  fact.81     On  refusal  of  the  con- 


signee to  sign  a  receipt  stating  that  the  goods  were 
delivered  in  good  condition  when  in  fact  they  had 
been  unreasonably  delayed  and  improperly  oared 
for  in  transit,  a  sale  thereof  by  the  carrier  con- 
stitutes a  conversion.82 

Requiring  payment  of  charges.  As  the  carrier's 
lien  for  freight  entitles  it  to  retain  possession  until 
the  freight  is  paid,  it  will  not  be  guilty  of  con- 
version in  making  payment  of  freight  a  condition 
of  delivery.88  If,  however,  excessive  freight 
charges  are  demanded,  a  refusal  to  deliver  because 
of  nonpayment  of  snch  charges  will  amount  to  a 
conversion,84  and  this  is  so,  although  only  a  small 
excess  of  the  legal  rate'  was  demanded,85  and  al- 
though the  carrier's  agent  acted  honestly  and  in 
good  faith  in  demanding  the  excess.08  And  if  for 
any  reason  no  lien  for  freight  charges  exists,  a 
refusal  to  deliver  until  freight  charges  are  paid 
will  amount  to  a  conversion."  So  there  is  a  con- 
version if  the  carrier  refuses  to  deliver  the  goods 


condition    that   it   might  have   deliv- 
ered the  property  if  ft  would). 

55.  Swift  v.  Louisville,  etc.,  R. 
Co..  180  111.  A.  104;  Danciger  v.  Amer- 
ican Express  Co.,  172  Mo.  A.  891,  158 
SW  46$;  Lceffler  x.  Keokuk-Northern 
Line  Packet  Co..  7  Mo.  A  185;  Lee  v. 
Fidelity  Storage,  etc.,  Co.,  51  Wash. 
208,  08  P  658.  See  also  cases  Infra 
this  section  notes  56-81. 

[a]  mnstpattonv— Where  a  carrier 
transporting-  goods  under  a  contract 
stipulating  that  In  the  event  a  deliv- 
ery could  not  be  made  to  the  con- 
signees the  carrier  should  return  the 
Soods  to  the  shipper  at  his  cost  for 
le  return  carriage  was  unable  to 
deliver  because  of  a  state  law,  and 
carried  the  goods  back  amd  tendered 
them  to  the  shipper  on  condition  that 
he  would  release  it  from  all  liability 
on  account  of  the  nondelivery  to  the 
consignees,  the  tender  was  Ineffectual 
because  of  the  unauthorized  condi- 
tion imposed  and  amounted  to  a  re- 
fusal to  return  and  a  wrongful  con- 
version of  the  goods.  Danciger  v. 
American  Express  Co.,  172  Mo.  A. 
,       J91,  158  SW  466. 

Tor  farther  illustrations  see  Infra 
ibis  section  notes  57—81. 

56.  Mordecai   v.   Lindsay,    6    Wall. 
I       (U.  S.)  481,  18  L.  ed.  486;  McEntee  v. 

New  Jersey  Steamboat  Co.,  46  N.  T. 

!  J4.  6  AmR  28;  Haebler  v.  New  York 
Cent.,  etc,  R.  Co..  84   NYS  509.     See 

!  also  Rubin  v.  Wells.  85  NYS  1108 
(where  It  was  said  that,  unless  there 
is  an  absolute  denial  by  the  carrier 
of  the  owner's  right  to  the  goods,  or 

|  unless  the  excuses  for  failure  to  de- 
liver are  unreasonable,  inconsistent, 
or  made  in  bad  faith,  there  can  be  no 

i  conversion  By  a  common  carrier, 
even  on  clear  proof  of  demand  and 
failure  to  deliver);  and  cases  infra 
this  section. 

57.  Ala. — Louisville,  etc.,  R.  Co.  « 
Britton.  149  Ala.  552.  43  S  108  (hold- 
ing, however,   that,  although   a   car- 

i  rier  may  lawfully  withhold  goods 
until  the  bill  of  lading  is  produced, 
if  it  bases  Its  refusal  to  deliver  on 
that  ground  Its  general  and  unquali- 
fied refusal  to  deliver  is  evidence  of 
a  conversion). 

Oa. — Kaufman  v.  Seaboard  Air- 
Line  R.  Co..  10  Ga.  A.  248.  73  SE  692. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Pumphrey.   59   Md.   390. 

Minn. — Men  v.  Chicago,  etc.,  R. 
Co..  86  Minn.  33.  90  NW  7. 

Mo. — Thomas  v.  Pacific  Express 
Co.,  30  Mo.  A.  86. 

N.  H. — Hetit  v.  Bostqn,  etc.,  R.  Co., 
C9  N.  H.  139.  44  A  910. 

N.  Y. —  McEntee  v.  New  Jersey 
Steamboat  Co.,  46  N.  Y.  34,  6  AmR 
28;  Shepard  v.  Helneken,  32  N.  Y. 
Super.  526. 

Pa. — Union  Express  Co.  v.  Shoop. 
85  Pa.  325. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Fowler. 
12  Tex.  Otv.  A.  688.  84  SW  661;  Gulf. 
etc.,  R.  Co.  v.  Freeman,  (Civ.  A.)  16 
SW  109. 

fa]    Be— on   for  rule.— "Inasmuch 

[10CJ.-18] 


as  the  law  imposes  liability  upon  a 
common  carrier  when  a  delivery  of 
freight  Is  made  by  mistake  to  a  per- 
son not  entitled  to  receive  the  same, 
it  is  the  right  of  the  carrier  to  call 
upon  an  unknown  person  claiming  a 
shipment  to  identify  himself  and  es- 
tablish his  claim  thereto;  and  where 
a  bill  of  lading  covering  the  shipment 
has  been  issued,  the  carrier  may  de- 
mand its  production  as  a  condition 
precedent  to  making  delivery."  Sell- 
ers v.  Savannah,  etc.,  R.  Co.,  123  Ga. 
386,  57  SE  898. 

[b]  Application  of  rule. — The  own- 
er of  certain  goods  delivered  them, 
through  his  agents,  to  a  common  car- 
rier for  transportation,  and  the 
agents  took  a  bill  of  lading  therefor 
In  their  own  names.  When  the  goods 
arrived  at  destination,  the  agents 
through  whom  the  shipment  had  been 
made  refused  to  deliver  the  bill  of 
lading  to  the  owner  of  the  goods; 
but  he  demanded  nevertheless  that 
the  carrier  make  delivery  to  him. 
The  carrier  refused  to  deliver  to  him 
unless  he  would  produce  the  bill  of 
lading.  It  was  held  that  the  car- 
rier's refusal  to  deliver,  under  the 
circumstances  stated,  did  not  con- 
stitute a  conversion,  and  that  the 
owner  of  the  goods  could  not  main- 
tain ball  trover  against  the  carrier 
for  them.  Kaufman  v.  Seaboard  Air- 
Line  R  Co.,  10  Ga.  A.  248.  73  SE  592. 

58.  Mens  v.  Chicago,  etc.,  R.  Co., 
86  Minn.  33,   97  NW  7. 

"In  such  a  case  the  law  does  not 
require  one  to  act  on  the  instant  and 
either  comply  with  or  deny  the  de- 
mand at  his  peril."  Hett  v.  Boston, 
etc.,  R  Co.,  69  N.  H.  189,  141,  44  A 
910. 

59.  Skinner  v.  Chicago,  etc.,  R.  Co., 
12   Iowa  191. 

60.  Morris,  etc.,  R.  Co.  v.  Ayres, 
29  N.  J.  L.  393,  80  Ami)  215. 

61.  Christian  v.  First  Div.  St 
Paul,  etc.,  .R.  Co..  20  Minn.  21. 

62.  Swift  v.  Louisville,  etc.,  R. 
Co..  180  111.  A.  104. 

63.  U.  S. — Mordecai  v.  Lindsay,  5 
Wall.  481.  18  L.  ed,  486. 

Mo. — Robblns  v.  Chicago,  etc.,  R 
Co.,  132  Mo.  A.  306,  111  SW  1179. 

N.  Y.— Haebler  v.  New  York  Cent-, 
eta,  R.  Co.,  84  NYS  609. 

Tex. — Missouri  Pac.  R.  Co.  v.  Weis- 
man,  2  Tex.  Civ.  A.  86,  21  SW  426. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Potter, 
110  Va.  427,  66  SE  34. 

[a]  Application  of  rale. — Plaintiff 
shipped  certain  goods  which,  on  be- 
ing refused  by  the  consignee,  plain- 
tiff directed  to  be  returned  to  him. 
The  goods  were  returned  under  an 
'lastray  waybill."  not  accompanied 
by  any  bill  indicating  back  charges, 
whereupon  defendant's  agent  refused 
to  deliver  the  goods  until  he  obtained 
Information  as  to  the  amount  of  such 
back  charges,  and,  on  obtaining  such 
information,  the  agent  notified  plain- 
tiff thereof  and  tendered  the  goods  to 
plaintiff  on  payment  of  the  charges, 
which  plaintiff  refused.     It  was  held 


that  the  agent's  refusal  to  deliver  In 
the  first  instance  did  not  constitute 
a  conversion,  and  hence  the  carrier 
was  responsible  only  for  loss  accrue 
ing  because  of  the  delay  In  delivery 
after  the  goods  were  returned.  ,  Nor- 
folk, etc.,  R  Co.  v.  Potter,  110  Va. 
427.  66  SE  34. 

[b]  Tailors  to  keep  tender  of 
ohargea  good. — Where  the  consignee 
tendered  freight  charges  but  failed 
to  keep  such  tender  good  by  deposit 
in  court,  he  was  without  right  to 
possession  of  the  property  shipped. 
Robblns  v.  Chicago,  etc.,  ft.  Co.,  132 
Mo.  A.  306.  Ill  SW  1179. 

(cl  Waiver  of  tender,— A  shipped 
goods  by  B,  the  master  of  a  vessel, 
at  London  for  New  York,  and  the 
consignee  assigned  the  bill  of  lading 
to  C  who  demanded  the  goods  and 
tendered  a  sum  of  money  for  the 
freight,  but  whether  enough  did  not 
appear.  B  refused  to  deliver  the 
goods,  assigning  as  a  reason  that  he 
was  ordered  by  the  shipowners  not 
to  deliver  them,  and  made  no  objec- 
tion as  to  the  tender  of  the  freight. 
In  an  action  of  trover  against  B  it 
was  held  that  he  had  waived  any 
tender  of  the  freight,  and  that  his 
refusal  was  evidence  of  a  conversion. 
Judah  v.  Kemp,  2  Johns.  Cas.  (N.  Y.) 
411. 

64.  Beasley  v.  Baltimore,  etc.,  R 
Co.,  27  App.  (D.  C.)  695,  6  LRANS 
1048  and  note;  Georgia  R.  Co.  v. 
Richards.  9  Ga.  A.  639,  72  SE  48; 
Pecos,  etc..  R.  Co.  v.  Porter,  (Tex. 
Civ.  A.)  183  SW  98;  Pecos,  etc.,  R. 
Co.  v.  Porter,  (Tex.  Civ.  A.)  156  SW 
267  (holding  that,  where  a  terminal 
carrier  of  an  interstate  shipment, 
through  a  mistake  as  to  the  rate,  re- 
fused to  deliver  the  goods  until  an 
excessive  rate  was  paid,  the  refusal 
amounted  to  a  conversion,  especially 
where  the  shippers,  on  the  correct 
rate  being  ascertained,  promptly  ten- 
dered it);  Winchester  v.  Busby,  16 
Can.  S.  C.  336 

[a]  Application  of  role.— A  con- 
necting carrier  is  bound  to  know  that 
the  lower  of  two  conflicting  rates  is 
the  correct  one,  and  cannot  justify 
refusal  to  deliver  by  holding  for  the 
higher  rate.  Dreyfuss  v.  Pennsyl- 
vania R.  Co.,  90  Misc.  681,  163  NYS 
966. 

[b]  Intent  to  collect  exorbitant 
charges. — The  mere  Intent  on  the 
part  of  a  carrier,  prior  to  delivery,  to 
collect  exorbitant  charges  for  the 
carriage  of  goods  does  not  constitute 
conversion,  there  being  no  evidence 
of  an  intent  to-  retain  the  goods  in 
case  of  nonpayment.  Manda  v. 
Wells,   21   Misc.   308.  47  NYS  182. 

66.  Pecos,  etc.,  R.  Co.  v.  Porter. 
(Tex.  Civ.  A.)   183  SW  98. 

66.  Pecos,  etc.,  R.  Co.  v.  Porter, 
(Tex.  Civ.  A.)    183  SW  98. 

67.  U.  S.— Marsh  v.  Union  Pac.  R. 
Co.,  9  Fed.  873,  3  McCrary  236  (goods 
are  sent  not  according  to  the  con- 
tract with  the  owner  but  by  some 
other  routgUgjtj; 
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until  payment  not  only  of  freight  but  also  .of 
charges  for  which  it  has  no  legal  claim.68 

Surrender  of  bill  of  lading.  Under  statutes  re- 
quiring the  carrier  to  deliver  possession  of  goods 
to  the  owner  on  payment  of  freight  charges  as 
shown  by  the  bill  of  lading,  it  has  been  held  that 
the  carrier  has  no  right  to  impose  as  a  condition  of 
delivery  the  surrender  of  the  bill  of  lading,  but 
can  require  its  production  for  inspection  only,  and 
its  refusal  to  deliver  the  goods  on  tender  of  pay- 
ment of  freight  charges  as  shown  by  the  bill  of 
lading  constitutes  a  conversion.69  It  does  not  fol- 
low, it  was  said,  that  the  bill  of  lading  should  be 
surrendered  from  the  fact  that  it  is  required  to  be 
presented  in  order  to  obtain  possession  of  the 
goods.™ 

A  mere  mistake  of  the  carrier's  agent  in  stating 
to  the  owner  of  the  goods  shipped  that  they  have 
not  arrived  does  not  amount  to  a  conversion.71 

[$  393]  d.  Other  Classes  of  Oases.  Delivery  to 
consignee  without  payment.  The  carrier  is  guilty 
of  a<  conversion  when,  contrary  to  the  orders  of  the 
shipper,  it  delivers  the  goods  to  the  consignee 
without  payment  of  the  purchase  price,72  or  with- 
out performance  of  other  conditions.79 

Warehousing  goods.  As  has  already  been  indi- 
cated, the  carrier  on  transporting  to  destination 
may  place  the  goods  in  a  public  warehouse,74  and 
such  act  will  not  constitute  a  conversion.75 

Sale  of  goods.  A  railway  company's  act  in  dis- 
posing of  a  shipment  of  hogs  after  a  lapse  of  only 
seven  days,  during  which  a  connecting  carrier  re- 
fused to  receive  the  shipment  on  account  of  a  fed- 
eral quarantine  and  the  shipper  refused  to  direct 
disposition,  constituted  a.  conversion  where  the 
shipment  was  sold  in  a  market  where  the  demand 
was  slight  and  the  prices  low  and  the  contract  for 
transportation  was  such  that  the  carrier  could  have 
claimed  reimbursement  for  any  cost  occasioned  in 
holding  the~$hipment,  and  where  it  was  not  likely 
that  the  quarantine  would  last  long.™ 


Permitting  unauthorized  inspection  of  goods. 
The  fact  that  the  carrier  permits  an  unauthorized 
inspection  of  goods  which  does  not  injure  them 
does  not  amount  to  a  conversion,  although  the  con- 
signor refuses  to  accept  them.77 

Transfer  of  goods  shipped  in  sealed  car.  It  will 
not  constitute  conversion  on  the  part  of  a  railroad 
company  that  goods  shipped  in  a  sealed  ear  are 
transferred  to  another  car  for  the  convenience  of 
the  carrier,  if  they  are  actually  transported  to  their 
destination.78 

Misrouting  goods.  The  fact  that  the  carrier  mis- 
routed  the  goods  will  not  authorise  an  action  for 
conversion,  where  plaintiff  accepted  and  paid  the 
freight  at  destination  on  several  cars  consigned  by 
him™ 

Receiving  from  one  with  apparent  right  of  dis- 
position. Merely  receiving  goods  from  one  who 
is  not  the  owner  and  transporting  them  to  a  point 
designated  by  him  where  they  are  again  delivered 
to  him  will  not  constitute  a  conversion  so  as  to 
render  the  carrier  liable  to  the  true  owner,  where 
the  party  in  possession  had  the  apparent  right  to 
control  the  disposition  of  the  goods  and  the  carrier 
acted  innocently.80 

Removing  animals  during  transportation  for 
treatment.  A  carrier  removing  animals  injured  by 
it  during  transportation  for  the  purpose  of  having 
them  treated  is  not  guilty  of  converting  them, 
although  the  removal  was  made  over  the  objection 
of  the  shipper.81 

[4  394]  e.  Waiver  of  Conversion.88  Where  a 
shipper  takes  possession  of  goods  shipped  with  such 
knowledge  and  intention  that  a  waiver  of  the  car- 
rier's conversion  by  change  of  the  consignment 
results,  he  cannot  recall  the  waiver;  a  waiver  onee 
made  cannot  be  recalled.81 

[(  395]  2.  Actions  for  Conversion.  Conditions 
precedent.  Ordinarily  a  demand  for  and  refusal  to 
deliver  the  goods  is  a  condition  precedent  to  the 
right  to  sue.       But  a  formal  demand  for  delivery 


N.  T. — Chandler  v.  Belden,  18 
Johns.  167,  8  AmD  198  (as  where  by 
special  •  agreement  the  parties  have 
regulated  the  time  and  manner  of 
paying  the  freight,  especially  where 
the  goods  are  to  be  delivered  before 
the  time  fixed  for  payment  of 
freight).  „  _     t 

8.  C— Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  88  S.  C.  78.  16  SE 
839,  21  LRA  123;  Ewart  v.  Kerr,  24 
S.  C.  L.  203. 

Vt. — Dyer  v.  Grand  Trunk  R.  Co.,  42 
Vt.  441,  1  AmR  3B0  (holding  that 
if  the  damages  foT  which  the  carrier 
Is  liable  by  reason  of  Injury  to  the 
goods  exceed  its  freight  charges,  the 
lien  for  freight  is  extinguished  and 
It  cannot  refuse  delivery  without  ren- 
dering itself  liable  for  conversion). 

Wash. — Lee  v.  Fidelity  Storage, 
etc.,  Co.,  51  Wash.  208,  98  P  668  (con- 
tract to  carry  without  prepayment). 

68.  Adams  v.  Clark,  9  Cush. 
(Mass.)  215,  57  AmD  41  (where  It 
was  further  held  that  under  these 
circumstances  the  consignee  was  not 
bound  to  make  any  tender). 

69.  Dwyer  v.  Gulf,  etc.,  R.  Co.,  69 
Tex.  707.  7  SW  504;  Missouri,  etc.. 
R  Co.  V.  Long,  (Tex.  Civ.  A.)  167  SW 
769. 

TO.  Dwyer  v.  Gulf,  etc.,  R.  Co.,  68 
Tex.  707,  7  SW  604. 

71.  East  Tennessee,  etc.,  R.  Co.  v. 
Kelly,  91  Tenn.  708,  20  SW  814:  East 
Tennessee,  etc.,  R.  Co.  v.  Kelly,  91 
Tenn.  699,  20  SW  312,  30  AmSR  902, 
17  LRA  691,  80;  Louisville,  etc.,  R. 
Co.  v.  Campbell,  7  Helsk.  (Tenn.) 
268.  Contra  Louisville,  etc.,  R.  Co. 
v.  Lawaon.  88  Ky.  496,  11  SW  511 
(holding  tfha/t,  where  goods  shipped 
over    the    line    of    defendant    railroad 


company  have  actually  arrived  at 
their  destination,  and  the  consignee, 
having  been  notified  of  their  arrival, 
makes  demand  for  them,  the  refusal 
of  the  carrier  to  deliver  them,  al- 
though on  the  ground  that  it  has  not 
got  them,  constitutes  a  conversion). 
79.  Jellett  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.  265,  15  NW  237. 

73.  Gass  v.  Astoria  Veneer  Mills, 
134  App.  Div.  184,  118  NTS  982  (hold- 
ing that.  If  the  bill  of  lading  shows 
that  certain  rights  to  the  property 
described  therein  are  reserved  to  the 
shipper  and  that  such  property  shall 
be  delivered  only  on  conditions  which 
shall  protect  those  rights,  the  deliv- 
ery in  disregard  of  those  conditions 
would  make  the  carrier  liable). 

74.  See  supra  I  386. 

75.  Rome  R.  Co.  v.  Sullivan,  14 
Ga.  277. 

[a]  U  there  is  no  suitable  place 
for  storage,  the  carrier  transporting 
the  goods  by  boat  may,  without  lia- 
bility for  conversion,  retain  them  in 
possession  on  the  boat.  The  Hattle 
Palmer,   68  Fed.   880.  16  CCA  479. 

76.  Norfolk,  etc.,  R  Co.  v.  Lang- 
don.  118  Md.   268,  274,  84  A  473   Iclt 

77.  Earnest  v.  Delaware,  etc.,  R. 
Co.,  149  App.  Div.  830,  134   NTS  323. 

78.  Tucker  v.  Housatonic  R.  Co., 
39  Conn.   447. 

79.  Shafton  Co.  v.  St.  Louis,  etc., 
R.  Co.,  174  111.  A.  121. 

80.  Gurley  v.  Armstead,  148  Mass. 
267,  268.  19  NE  889.  12  AmSR  565,  2 
LRA  80  (where  the  court,  per  De- 
vens,  J.,  said:  "It  is  conceded  that 
whoever  receives  goods  from  one  in 
actual,  although  illegal,  possession 
thereof,    and    restores    the    goods    to 


such  person,  is  not  liable  for  conver- 
sion by  reason  of  having  transported 
them.  Strickland  v.  Barrett,  20  Pick. 
(Mass.)  415;  Leonard  v.  Tldd.  S  Mete. 
(Mass.)  6.  And  this  would  be  so 
apparently,  even  if  the  goods  thus  re- 
ceived were  restored  to  the  wrongful 
Sossessor,  after  notice  of  the  claim 
f  the  true  owner.  Metcalf  v.  Mc- 
Laughlin, 122  Mass.  84;  Loring  v. 
Mulcahy,  3  Allen  (Mass.)  675"). 

81.  Spokane  Grain  Co.  v.  Great 
Northern  Express  Co.,  66  Wash.  546. 
104  P  794  (holding  further  that  this 
was  so,  although  the  evidence  was 
conflicting  as  to  whether  the  horses 
•ould  have  been  carried  to  their  des- 
tination without  greater  suffering 
than  they  endured,  especially  where 
one  of  them  died  from  the  effects  of 
its  Injuries  a  few  days  after  its  re- 
moval and  the  other  was  finally 
cured  and  shipped  to  Its  destination). 
83.  matlfloatloa  of  unauthorised 
delivery  see  supra  |  381. 

83.  People's  State  Savings  Bank 
v.  Missouri,  etc.,  R.  Co.,  192  Mo.  A. 
614,  178  SW  292. 

84.  Ohio,  etc..  R.  Co.  v.  Noe.  7i 
111.  618;  Gage  v.  Woodruff,  13  Ind. 
293;  Davles  v.  Texas  Cent.  R.  Co..  62 
Tex.  Civ.  A.  699,  133  8W  295:  St 
Louis  Southwestern  R.  Co.  v.  Tyler 
Coffin  Co.,  (Tex.  Civ.  A.)  81  SW  82S-. 
Direct  Nav.  Co.  v.  Davidson,  32  Tex. 
Civ.  A.  492,  74  SW  790;  Ryland  v. 
Chesapeake,  etc.,  R.  Co.,  66  W.  Va. 
181,  46  SE  923.  See  also  supra  I  390. 
And  see  Trover  and  Conversion  [3S 
Cyc    20321. 

[a]  What  amounts  to  demand. — 
If  no  notice  is  given  of  the  arrival 
of  goods  as  required  by  custom,  and 
by  reason  of  such  failure  the  owner 
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of  the  property  and  a  tender  of  the  freight  charges 
may  be  waived  by  the  carrier,  in  which  event  no 
demand  or  tender  is  necessary  as  a  condition  prece- 
dent to  the  bringing  of  the  suit.**  And  if  it  ap- 
pears that  delivery  was  made  to  the  wrong  person 
no  demand  is  necessary  because  the  evidence  of 
the  conversion  is  complete  without  it."  Where  the 
bill  of  lading  of  an  interstate  shipment  requires 
notice  of  claim  for  misdelivery,  such  notice  must 
be  given  before  suit  based  on  such  misdelivery  can 
be  brought,  and  it  makes  no  difference  that  the 
form  of  action  is  conversion  instead  of  an  action 
for  damages.*7 

Defenses.**  It  is  not  a  defense  to  an  action  for 
the  conversion  by  a  carrier  of  the  property  of  a 
consignee  that  the  consignor  fraudulently  misstated 
the  weight  of  the  goods,  and  that  the  consignee 
knew  that  the  bill  of  lading  stated  the  weight  at 
less  than  it  was  and  did  not  notify  the  carrier 
thereof,**  or  that  a  settlement  by  the  carrier  with 
the  consignor  had  been  made,*0  or  that  the  con- 
signee had  not  paid  for  the  goods.*1  A  rejected 
compromise  proposition  made  to  the  consignee  of 
goods  by  a  person  to  whom  they  have  wrongfully 
been  delivered  by  the  carrier  for  the  purchase 
thereof  and  payment  of  a  profit  on  the  same  neither 
bars  an  action  against  the  carrier  for  breach  of  its 
contract  nor  works  a  mitigation  of  the  damages.*1 
In  an  action  against  a  carrier  for  conversion  by 
sale  on  refusal  of  the  shipper  to  pay  excessive 
freight,  the  fact  that  the  'shipper  and  his  attorney 
purchased  most  of  the  property  was  immaterial. 
On  the  other  hand,  it  is  a  good  defense  that  the 
goods  alleged  to  have  been  converted  were  seized 
and  destroyed  under  the  police  power  of  the  state.** 
Where  a  carrier  received  railroad  iron  for  trans- 


portation in  good  faith  without  knowledge  that  it 
was  the  carrier's  own  property  and  thereafter  dis- 
covered such  fact,  the  carrier  could  avail  itself 
thereof  as  a  defense  to  an  action  for  conversion.** 

Venue.  '  An  action  for  conversion  may  be  main- 
tained against  the  carrier  in  the  county  where  the 
delivery  to  the  carrier  and  the  conversion  took 
place,  without  regard  to  whether  the  carrier  re- 
ceived the  goods  in  interstate  transportation.*7 

Parties.  Where  plaintiff  in  an  action  against  a 
carrier  for  the  conversion  of  goods  was  the  owner 
of  the  claim  at  the  time  suit  was  brought,  he  is 
entitled  to  maintain  the  action,  although  he  was 
not  the  owner  of  the  goods  at  the  time  of  the 
conversion.**  And  one  to  whom  a  bill  of  lading  is 
negotiated,  although  as  collateral  security,  is  the 
proper  party  to  sue  for  their  entire  loss  from  con- 
version by  the  carrier  of  the  goods  shipped,  the 
bill  of  lading  being  indicia  of  title  and  operating 
to  transfer  the  entire  property.**  On  the  failure 
of  the  consignee  and  purchaser  to  receive  the  goods 
from  a  carrier,  and  a  sale  thereof  by  the  carrier, 
the  seller  for  want  of  title  cannot  maintain  con- 
version against  the  carrier,  where  the  evidence 
shows  that  title  passed  to  the  purchaser,  and  the 
shipment  of  the  goods  was  in  accordance  with  the 
purchaser's  instructions.1  Consignors  who  have 
received  payment  for  the  goods  shipped  are  not 
entitled  to  maintain  an  action  against  the  carrier 
for  a  conversion  consisting  in  a  wrongful  delivery 
of  the  goods  without  surrender  of  the  bill  of 
lading.* 

Pleadings  and  evidence.  The  rules  applicable  to 
pleadings  and  evidence  in  actions  for  conversion 
generally*  are  controlling  in  determining  the  suffi- 


and  consignee  acting  on  the  belief 
that  the  goods  are  lost  asks  the  car- 
rier to  trace  them,  which  he  refuses 
to  do,  such  request  and  refusal  are 
equivalent  to  demand  for  the  goods 
and  refusal  to  deliver,  and  the  car- 
rier Is  liable.  Herf.  etc..  Chemical 
Co.  v.  Lackawana  Line,  70  Mo.  A.  274. 

[b]  What  does  not  constitute  de- 
mand.— Where  a  consignor  having 
beard  nothing  from  the  goods  shipped 
asked  the  carrier  what  had  become 
of  the  goods  and  was  told  that  It 
did  not  Know,  there  was  no  demand 
so  as  to  render  the  carrier  guilty  of 
conversion.  St.  Louis  Southwestern 
R.  Co.  v.  Tyler  Coffin  Co.,  (Tex.  Civ. 
A.)   81  SW  826. 

SS.  Atchison,  etc.,  R.  Co.  v.  Ether- 
ton.  46  Okl.  260,  146  P  779. 

[a]  Demand  excused-— (1)  If  a 
carrier  by  railroad  refuses  to  deliver 
roods  carried  for  other  reasons  than 
the  nonpayment  of  freight,  an  action 
will  He  against  him  for  conversion 
of  the  goods  without,  previous  de- 
mand or  payment  of  freight.  Wiggln 
v.  Boston,  etc..  R.  Co.,  120  Mass.  201; 
Peebles  v.  Boston,  etc.,  R.  Co.,  112 
Mass.  498.  (2)  Mo  demand  is  neces- 
sary where  there  Is  a  refusal  to  de- 
liver except  on  payment  of  charges 
which  the  carrier  is  not  authorized  to 
exact.  Lee  v.  Fidelity  Storage,  etc., 
Co..  61  Wash.  208.  98  P  658. 

SS.  Gulf,  etc.,  R.  Co.  v.  Humph- 
ries, 4   Tex.  Civ.  A.  383,  23   SW   568. 

[a]  The  possession  and  sale  of 
the  property  being  admitted  by  the 
carrier,  proof  of  a  demand"  before 
suit  is  not  necessary.  Olrardeau  v. 
Southern  Express  Co.,  48  S.  C.  421, 
26  SB  711. 

ST.  Georgia,  etc.,  R.  Co.  v.  Bllsh 
Milling  Co..  241  U.  8.  190.  197,  36  SCt 
841  (ail  16  Ga.  A.  142,  82  SE  784] 
(where  the  court  said:  "It  Is  urged, 
however,  that  the  carrier  In  making 
the  misdelivery  converted  the  flour 
and  thus  Abandoned  the  contract. 
But  the  parties  could  not  waive  the 
terms   of   the   contract   under   which 


the  shipment  was  made  pursuant  to 
the  Federal  Act;  nor  could  the  car- 
rier by  its  conduct  give  the  shipper 
the  right  to  Ignore  these  terms  which 
were  applicable  to  thait  conduct  and 
hold  the  carrier  to  a  different  respon- 
sibility from  that  fixed  by  the  agree- 
ment made  under  the  published  tariffs 
and  regulations.  A  different  view 
would  antagonise  the  plain  policy  of 
the  Act  and  open  the  door  to  the 
very   abuses   at   which   the   Act  was 


aimed"). 
88.    SlatiaoaUoa 


of  unauthorised 
delivery  as  a  defense  see  supra 
||   381.  396. 

8».  Wiggln  v.  Boston,  etc.,  R.  Co., 
120  Mass.  fOl. 

•0.  Sleepy  Eye  Milling  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  119  Minn.  199,  127 
NW  813  (holding  that,  where  a  con- 
signee of  coal  had  paid  the  Illinois 
consignor  therefor,  the  carrier  after 
notice  of  the  consignee's  claim  for 
the  coal  could  not  deprive  him  of  the 
right  to  recover  for  the  conversion 
thereof  by  making  a  settlement  with 
the  consignor). 

91.  Gulf,  etc.,  R.  Co.  v.  Rotter, 
(Tex.  Civ.  A.)  104  SW  402. 

S3.  Clarke-Lawrence  Co.  v.  Chesa- 
peake, etc..  R.  Co.,  63  W.  Va,  423,  61 
SE  864 

93.  Pecos,  etc.,  R.  Co.  v.  Porter, 
(Tex.  Civ.  A.)    183  SW  98. 

94.  St.  Louts,  etc.,  R.  Co.  v.  Cans, 
69  Ark.  262,  62  SW  738  (Intoxicating 
liquors  shipped  from  a  potnt  within 
the  state  to  a  prohibition  district). 

95.  Valentine  v.  Long  Island  R. 
Co.,  187  N.  Y.  121,  127.  79  NE  849 
(where  the  court  said:  "The  defend- 
ant received  the  goods  and  undertook 
to  transport  them  for  the  plaintiff. 
Ordinarily  It  would  be  liable  for 
breach  of  contract  in  case  It  failed 
to  deliver  the  goods  in  accordance 
with  the  contract  and  would  be  es- 
topped from  interposing  the  plea  of 
ownership,  for  it  couldf  not  be  per- 
mitted by  falling  to  assert  owner- 
ship at  the  time  of  shipment  to  ob- 


tain possession  of  the  property  and 
then  assert  title.  But  this  rule  has 
its  exceptions,  and  the  exceptions  are 
similar  to  those  alreadv  discussed 
under  the  rule  of  jus  tertli.  ...  It 
had  the  right,  to  show  that  it  was 
deceived  by  the  plaintiff's  claim  of 
ownership  when  the  property  was 
tendered  for  transportation,  and  that 
by  reason  thereof  "It  was  excused  for 
Investigating  the  facts  and  asserting 
Its  ownership"). 

96.  Southern  R.  Co.  v.  Morrison,  8 
Ga.  A.  647,  70  SE  91. 

[a]  Joinder  of  party  assisting  in 
conversion. — Where,  by  a  carrier's 
negligence  plaintiff's  cattle  escaped 
from  the  cars  and  returned  to  ranch 
of  D  who  refused  to  surrender  them, 
he  could  not  be  joined  and  required 
to  answer  for  the  conversion  In  an 
action  by  plaintiff  against  the  car- 
rier in  a  county  other  than  that  in 
which  he  resided.  Gulf.  etc..  R.  Co. 
v.  Boger.  (Tex.  Civ.  A.)  169  SW  1093. 

97.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  16  Ga.  A.  142,  82  SE  784. 

98.  Gulf,  etc.,  R.  Co.  v.  Hum- 
phries, 4  Tex.  Civ.  A.  333,  23  SW  556. 

(a]  Thus  one  who  has  reacquired 
ownership  of  goods  and  legal  title  at 
the  time  suit  Is  brought  for  conver- 
sion thereof  by  the  carrier  Is  entitled 
to  maintain  the  action.  Perkett  v. 
Manistee,  etc.,  R.  Co.,  176  Mich.  253, 
141  NW  607. 

99.  People's  State  Sav.  Bank  v. 
Missouri,  etc..  R.  Co.,  192  Mo.  A.  614, 
178  SW  292  (further  holding  that  as 
to  the  recovery  above  Its  Interests  by 
the  pledgee  of  a  bill  of  lading  for 
conversion  by  the  carrier  of  the 
goods  shipped  he  stands  to  the 
pledgor  In  the  relation  of  trustee  of 
an  express  trust). 

1.  McLaughlin  v.  Martin,  12  Colo. 
A.  268.  65  P  195. 

a.  Nashville  Fourth  Nat  Bank  v. 
Nashville,  etc.,  R.  Co.,  128  Tenn.  630, 
161    SW   1144. 

3.  See  Trover  and  Conversion  [38 
Cyc  2066  *t  seq]. 
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ciency  of  the  complaint*  or  answer,*  matters  to  be 
proved,  presumptions,  and  on  whom  the  burden  of 
proof  rests,"  and  the  admissibility7  and  weight  and 
sufficiency  of  evidence8  and  questions  of  variance," 


[a]  Hula  applied.— Defendant,  a 
common  carrier,  safely  carried  and 
made  delivery  of  a  shipment  of  ber- 
ries to  the  consignee,  but  In  the 
freight  or  expense  bill  erroneously 
inserted  the  name  of  W.  L.  Monstad 
as  consignor  instead  of  plaintiff,  the 
owner  of  the  shipment.  The  con- 
signee paid  the  consignor  so  named 
for  the  berries.  Before  this  action 
for  the  recovery  of  the  value  of  the 
shipment  was  begun,  Monstad  re- 
turned to  the  consignee  the  money 
so  received.  It  was  held  that  when 
the  money  was  so  returned  the  error 
was  rectified,  and  that  no  damage  re- 
sulted to  plaintiff  from  defendant's 
carelessness.  Cohen  v.  Minneapolis, 
etc..  R.  Co.,   (Minn.)   158  NW  334. 

4.  See  cases  Infra  this  note. 

[a]  Insufficiency  of  complaint  to 
authorize  allowance  of  attorney's 
fees. — Under  a  statute  which  author- 
izes an  allowance  of  attorney's  fees 
if  defendant  acted  in  bad  faith  or 
was  stubbornly  litigious  and  caused 
plaintiff  unnecessary  trouble  and  ex- 
pense, a  complaint  In  an  action 
against  the  carrier  for  conversion  of 

foods  which  merely  alleges  that  de- 
endant  had  so  acted  as  to  compel 
plaintiff  to  bring  a  suit  to  recover 
the  amount  due  ft  does  not  authorize 
the  allowance  of  attorney's  fees. 
Central  of  Georgia  R.  Co.  v.  Chicago 
Portrait  Co..  122  Ga,  11,  49  SB  727, 
106  AmSR  87. 

5.  Ullman  v.  Southern  R.  Co.,  47 
Misc.  107.  93  NTS  480  (where  in  an 
action  for  misdelivery  of  a  case  of 
goods  defendant  alleged  that,  when 
the  case  was  placed  in  storage,  there 
were  two  other  similarly  marked 
cases  in  the  storehouse,  and  that, 
when  H  to  whom  notice  of  arrival 
of  the  case  in  question  was  given 
presented  a  bill  of  lading  for  two 
cases,  defendant  without  any  negli- 
gence delivered  to  him  two  of  the 
three  cases  and  subsequently  rede- 
livered the  third  case  to  its  connect- 
ing carrier.  It  was  held  that  such 
defense  was  fatally  defective  for 
failure  to  allege  that  plaintiff  either 
consigned  or  had  anything  to  do  with 
the  other  cases  similarly  marked). 

[a]  Hatter  to  be  specially  pleaded. 
—(1)  In  an  action  by  a  consignee  for 
the  conversion  of  coal  by  a  railway 
company,  it  cannot  under  a  general 
denial  recoup  the  price  of  the  coal 
paid  by  it  to  the  consignee,  or  raise 
the  question  of  subrogation  to  the 
rights  of  the  consignor,  or  claim  an 
allowance  for  freight.  Prazier  v. 
Atchison,  etc.,  It  Co.,  104  Mo.  A.  355, 
78  SW  679.  (2)  Where  the  conver- 
sion consists  of  a  wrongful  sale  by 
the  carrier  as  unclaimed  perishable 
freight,  the  amount  of  any  lien  for 
storage  charge,  if  It  is  to  be  con- 
sidered at  all,  must  be  pleaded  in 
mitigation  of  damages.  Haebler  v. 
New  York  Cent.,  etc.,  R.  Co.,  84  NTS 
609. 

6.  See  cases  infra  this  note. 

[a]  Presumptions  and  burden  of 
proof*—  (1)  In  an  action  for  conver- 
sion by  the  carrier  consisting  in  the 
sale  of  goods  shipped,  if  the  carrier 
sets  up  the  defense  that  the  goods 
were  sold  to  satisfy  a  lien  thereon 
for  freight,  the  burden  is  on  it  to 
show  that  the  statutory  method  of 
sale  was  strictly  pursued.  Horton 
v.  Tonopah,  etc.,  R.  Co.,  225  Fed.  406. 

(2)  Where  the  assignee  of  the  bill 
of  lading  for  a  shipment  of  coal  BUes 
defendant  carrier  for  damages  result- 
ing from  its  failure  to  deliver  the 
coal  to  him,  the  burden  of  proof  rests 
with  plaintiff  to  prove  notice  of  his 
right  to  possession  of  the  coal  be- 
fore delivery  to  a  third  party  at  the 
order  of  consignee.  Ensign  v.  Illi- 
nois   Cent    R.    Co..    180    111.    A.    382. 

(3)  It  was  not  Incumbent  on  the 
owner  to  prove  that  the  goods  ten- 
dered him   by   the  carrier   were   not 


those  which  he  had  shipped,  but  it 
was  Incumbent/  on  the  carrier,  if  It 
desired  to  show  a  return  in  mitiga- 
tion of  damages,  to  prove  both  the 
identity  and  the  unimpaired  condi- 
tion of  the  goods.  Seaboard  Air  Line 
R.  Co.  v.  Phillips,  108  Md.  285,  70  A 
232.  (4)  Where  inferior  animals  are 
substituted  during  transportation  for 
those  shipped,  a  conversion  by  the 
carrier  may  be  presumed.  Nashville, 
etc.,  R.  Co.  v.  C.  V.  Truitt  Co.,  14 
Ga.  A.  767.  82  SB  465.  (5)  To  show 
that  a  railroad  company  receiving 
goods  for  shipment  for  delivery  to 
the  consignor  converted  them  by  de- 
livering them  to  another.  It  is  neces- 
sary to  prove  that  the  goods  were 
actually  or  constructively  delivered 
to  another.  Conrad  Schopp  Fruit 
Co.  v.  Missouri  Pac.  R.  Co.,  115  Mo. 
A.  852,  91  SW  402.  (6)  Where  the 
carrier  sets  up  the  defense  that  the 
goods  alleged  to  have  been  converted 
were  its  own  goods,  the  burden  is  on 
it  of  showing  that  it  received  the 
goods  in  good  faith  under  a  mistake 
of  fact  as  to  the  plaintiff's  owner- 
ship and  that  it  was  the  true  and 
paramount  owner  of  the  property. 
Valentine  v.  Long  Island  R.  Co..  187 
N.   Y«   121.  79  NE  849. 

7.  Iowa. — Martin  Woods  Co.  v. 
Chicago,  etc..  R.  Co..  161  Iowa  639, 
143  NW  497  (holding  that  in  an  action 
for  conversion  of  unclaimed  peaches 
exclusion  of  a  question  asked  wit- 
ness, after  he  has  testified  that  the 
peaches  could  have  been  disposed  of 
at  the  point  of  destination  by  selling 
them  cheap  enough,  as  to  now  the 
price  would  have  to  be  as  compared 
with  the  price  of  such  peaches.  If 
just  sufficient  to  supply  the  normal 
demand,  is  not  error). 

Md. — Seaboard  Air  Line  R.  Co.  v. 
Phillips,  108  Md.  285,  70  A  232  (hold- 
ing that  in  an  action  against  a  car- 
rier for  conversion  of  goods  shipped 
it  was  not  error  to  admit  in  evidence 
a  series  of  letters  and  telegrams 
which  passed  between  defendant  car- 
rier and  another  who  Jointly  issued 
the  bill  of  lading,  touching  the  han- 
Ung  and  movement  of  the  goods 
while  in  the  possession  of  one  or  the 
other  of  the  carriers,  for  while  In  a 
certain  sense  res  inter  alios  it  re- 
lated- to  the  transaction  which 
formed  the  basis  of  the  action,  and 
tended  to  throw  light  on  Its  true 
character,  and  might  be  regarded  as 
constituting  part  of  the  res  gestae). 

Mich.— Austin  v.  Knell,  154  NW  27 
(holding  that  in  an  action  for  con- 
version of  a  shipment  against  the 
consignee  and  the  railroad  company 
where  the  railroad  company  averred 
and  the  consignee  denied  delivery, 
evidence  of  the  custom  to  deliver  car 
shipments  on  the  siding  at  the  con- 
signee's plant  and  of  such  a  delivery 
was  admissible). 

N.  Y. — Bernstein  v.  New  York,  etc., 
R  Co.,  88  NYS  971  (holding  that  on 
an  issue  as  to  whether  a  carrier  was 
justified  in  delivering  certain  goods 
shipped  by  plaintiff's  assignor  to  the 
actual  purchaser  who  was  not  named 
in  the  bill  of  lading,  and  without  the 
production  of  such  bill,  evidence  was 
admissible  to  show  that  plaintiff's 
assignor  had  acquiesced  In  a  course 
of  dealing  Justifying  such  delivery). 

Tex. — Pecos,  etc.,  R.  Co.  v.  Porter, 
(Civ.  A.)  183  SW  98  (holding  that 
in  an  action  for  conversion  by  a  car- 
rier on  refusal  of  the  shipper  to  pay 
an  excessive  freight  rate,  the  award 
of  the  interstate  commerce  commis- 
sion determining  the  proper  rate  for 
the  shipment  was  admissible  in  evi- 
dence); Pecos,  etc.,  R.  Co.  v.  Porter, 
(Civ.  A.)  156  SW  267  (holding 
that  in  an  action  against  a  carrier 
for  conversion  of  goods,  based  on  a 
refusal  to  deliver  without  payment 
of  excessive  charges,  evidence  that 
the  carrier  claimed  a  specified  sum 


in  actions  for  conversion  of  goods  by  a  carrier. 
The  rules  governing  in  trials  of  civil  actions  gen- 
erally with  respect  to  questions  of  law  and  fact,10 
the  sufficiency  of  the  evidence  to  go  to  the  jury,11 

to  be  the  true  rate  per  hundred 
pounds  on  tbe  shipment  was  admis- 
sible to  show  what  rate  bad  been 
demanded);  Gulf,  etc.,  R.  Co.  v.  Cler- 
burne  Ice,  etc,  Storage  Co.,  (CiT. 
A.)  79  SW  836  (holding  that  in 
trover  for  the  conversion  of  a  car 
of  coal  plaintiff  is  entitled  to  show 
on  the  issue  of  exemplary  damages 
that  defendant  had  seized  and  appro- 
priated cither  oars  of  coal  than  the 
one  involved  In  the  suit). 
8.     See  cases  infra  this  note. 


[a]  ahrtdenoe  held  sufficient  to  au- 
thorise a  recovery.— Graham  v. 
Northern  Pac.  Express  Co.,  89  Minn. 
193,  94  NW  648;  Ellas!  v.  Missouri, 
etc.,  R.  Co.,  (TeX  CIv?  A.)  166  SW 
417. 

[b]  Jtvidenoe  held  sufficient  to 
show  refusal  to  deliver  goods  ship- 
ped on  payment  of  transportation 
charges.  Southern  Express  Co.  v. 
Reagln.   228   Fed.   14,   142  CCA   470. 

[cj  Evidence  held  sufficient  te 
show  delivery  to  wrong;  persons- 
Lake  Shore,  etc.,  R  Co.  v.  Mclntyre, 
(Ind.   A.)    108   NE   978. 

[d]  Evidence  held  sumctsjnt  to 
show  wrongful  delivery  to  buyer 
without  production  of  Mil  of  lading. 
— St.  Louis,  etc.,  R.  Co.  v.  Scarbor- 
ough Co.,  115  Ark.   14,  170  SW    572. 

9.  See  cases  infra  this  note. 

[a]  What  Is  a  variance. — Where 
a  carrier  of  horses  was  sued  for  con- 
verting some  of  the  horses,  and  the 
evidence  failed  to  show  a  conversion, 
and  the  verdict  for  the  shipper  was 
based  solely  on  an  unlawful  conver- 
sion and  not  on  any  question  of  neg- 
ligence, the  verdict  could  not  be  sus- 
tained, although  there  was  evidence 
as  to  negligence  offered  solely  on  the 
counterclaim  of  the  carrier  and  lim- 
ited by  the  court  to  that  purpose. 
An  action  cannot  be  brought  on  one 
theory  and  a  recovery  had  on  an  en- 
tirely different  theory.  Spokane 
Grain  Co.  v.  Great  Northern  Express 
Co.,   85  Wash.  645,  104   P  794. 

[b]  What  is  not  a  varlsvnoe. — 
Under  a  petition  alleging  that  a  car- 
rier converted  household  gotods  of  a 
family,  evidence  of  the  loss  of  wear- 
ing apparel,  clothing,  etc.,  is  admis- 
sible. St.  Louis,  etc.,  R.  Co.  v.  Wal- 
lace,   (Tex.  Civ.   A.)    176   SW  764. 

10.  See  Trial  [38  Cyc  1511  et  seql. 
[a]     Questions  for  jury. — (l)   it  Is 

a  question  for  the  jury  whether  there 
has  been  a  waiver  of  a  conversion  by 


the  carrier  by  the  act  of  the  shipper 
in  receiving  the  goods  and  paying  the 
freight,   the  evidence   not  being    con- 


clusive as  to  his  knowledge  of  the 
facts  and  his  intention.  People's 
State  Sav.  Bank  v.  Missouri,  etc..  R. 
Co.,    192    Mo.    A.    614,    178     SW    292. 

(2)  In  an  action  for  conversion  ot 
live  stock  through  the  substitution 
during  transportation  of  inferior  ani- 
mals for  those  shipped  the  question 
whether  the  carrier's  explanation 
was  sufficient  to  negative  a.  wrong- 
ful conversion  and  gross  or  wanton 
negligence  on  its  part  was  for  the 
Jury.  Nashville,  etc.,  R  Co.  v.  C.  V. 
Truitt  Co.,  14  Ga.  A.  767.  82    SE   465. 

(3)  Whether  a  conversion  tjy  a  car- 
rier of  a  shipment  of  horses  was 
waived  by  the  shipper  depending  on 
knowledge  and  intention  is  on  evi- 
dence not  conclusive  a  question  for 
the  Jury.  People's  State  Sav.  Bank 
v.  Missouri,  etc.,  R.  Co.,  192  Mo.  A 
614,  178  SW  292.  (4)  A  refusal  on 
demand  to  deliver  the  goods  without 
the  bill  of  lading  therefor  was  a 
qualified  one,  the  reasonableness 
whereof  was  a  question  for  the  jurv. 
Louisville,  etc.,  R.  Co.  v.  Britton.  1*5 
Ala.  654,   39  S   585. 

11.     See  Trial  [38  Cyc  15S2  et  seq]. 

[a]  -Bvidenoa  held  ■uHtolant  to  go 
to  Jury  on  question  of  conversion. — 
Cohen  v.  St.  Louis  Merchants'  Bridge 
Terminal  R.  Co.,  193  Mo.  A.  69,  181 
SW    1080;    Atchison,    etc,    R.    Co.'  v. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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instructions,12    findings,1*    etc.,    apply    in    actions 
against  carriers  for  conversion. 

[$  396]  3.  Measure  of  Damages  for  Conversion. 
The  measure  of  damages  for  a  conversion  by  the 
carrier  of  goods  intrusted  to  it  for  transportation 
is  the  value  of  the  goods  at  the  time  and  place  of 
the  conversion.14  Some  decisions,  however,  hold 
that  from  this  amount  freight  charges  are  to  be 
deducted,13  and  in  a  number  of  decisions  interest 
on  the  value  of  the  goods  has  been  allowed.1*  The 
fact  that  drafts  attached  to  the  bill  of  lading 
were  for  more  than  the  value  of  the  goods  does 
not  affect  the  measure  of  damages  for  converting 
the  shipment  by  delivering  it  without  presentation 


of  the  bill  of  lading.17  Expenses  incurred  while 
waiting  for  the  delivery  of  the  freight  on  the 
statement  of  the  agent  of  the  carrier  that  the  same 
had  not  arrived,  when  in  fact  it  was  then  in  its 
possession,  are  too  remote  to  be  the  basis  of  a 
recovery  against  the  carrier.18  And  it  has  been 
held  that  expense  incurred  by  the  owner  of  the 
goods  in  making  a  trip  to  the  place  of  destination 
to  recover  the  goods  are  not  recoverable.19  It  has 
been  held,  however,  that,  where  live  stock  was 
wrongfully  delivered  to  a  third  party,  the  owner 
was  entitled  to  recover  a  sum  which  he  was  re- 
quired  to  pay   such  third  party   for  feeding  the 


Etherton,  45  Okl.  260,  145  P  779. 

[b]  Motle*. — In  an  action  for 
wrongful  delivery  of  shipment,  evi- 
dence was  held  to  make  a  question 
for  the  Jury  as  to  whether  notice 
sent  by  the  carrier  and  produced  by 
person  to  whom  delivery  was  made 
Included,  the  shipment  in  question. 
May  Department  Stores  Co.  v.  Louis- 
ville, etc.,  R.  Co..  177  Mo.  A.  69$,  160 
SW    527. 

[c]  Directing-  verdict*— Where 
plaintiff  In  an  action  against  a  car- 
rier for  damages  for  failure  to  de- 
liver had  the  burden  of  proving  his 
ownership  and  offered  only  a  bill  of 
lading  which  was  some  evidence  of 
his  ownership  and  right  to  posses- 
sion, he  was  not  entitled  to  a  directed 
verdict.  Coleman  v.  New  York,  etc., 
R.  Co..   215  Mass.  45,  102  NE  92. 

12..  See     Trial     [3S    Cyc    1594     et 

la]  X»»  trim  lions  whloa  are  not 
>upport«d  by  the  evidence  (1)  should 
be  refused.  Southern  Express  Co.  v. 
Reagin.  228  Fed.  14,  142  CCA  470. 
(2)  In  an  action  for  conversion  of  a 
car  of  coal  in  which  exemplary  dam- 
ages are  claimed,  it  is  error  to  refuse 
defendant's  special  charge  that,  if 
the  coal  was  taken  through  error  In 
marking  the  car,  the  Jury  should  find 
for  defendant  as  to  any  claim  for 
exemplary  damages,  the  issue  having 
been  raised  by  the  evidence.  Gulf, 
etc.,  R.  Co.  v.  Cleburne  Ice,  etc..  Stor- 
age Co..    (Tex.  Civ.  A.)   79  SW  836.' 

[bj  Instructions  on  matters  not 
la  Issue  should  be  denied.  Atchison, 
etc.,  R.  Co.  v.  Etherton,  45  Okl.  260, 
115   P   779. 

13.  See  Trial  [38  Cyc  1952  et  seq]. 

[a]  rinding  unsupported  by  evi- 
dence. In  an  action  against  a  car- 
rier for  conversion,  where  the  testi- 
mony of  the  station  agent  at  the 
point  to  which  the  consignee  desired 
to  have  the  goods  reshlpped  that  he 
had  authority  to  arrange  for  such 
reshipment  was  not  contradicted,  a 
finding  that  an  agreement  with  htm 
for  such  reshipment  was  not  bind- 
ing was  error.  Whitley  v.  Gulf,  etc., 
R.  Co.,    (Tex.  Civ.  A.)   188  SW  36. 

14.  TJ.  S. — Southern  Express  Co. 
v.  Reagln,  228  Fed.  14,  142  CCA  470; 
Downing  v.  Outerbridge,  79  Fed.  931, 
25  CCA    244. 

Ga- — Central  of  Georgia  R.  Co.  v. 
Chicago  Portrait  Co.,  122  Ga.  11,  49 
SE  727,  106  AmSR  87;  Savannah, 
etc.,  R-  Co.  v.  Sloat.  93  Ga.  803,  20 
SE  219;  Atlantic  Coast  Line  R.  Co. 
v.  Goodwin.  1  Ga.  A.  361,  67  SE  1070. 

Iowa. — Martin  Woods  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  161  Iowa  639,  143 
NW    497. 

Kan. —  Meek  v.  Union  Pac.  R.  Co., 
95  Kan.  Ill,  114.  147  P  1112  [clt 
Cyc]. 

Md. — Baltimore,  etc..  R.  Co.  v. 
Sperber.   117  Md.  595,   84  A  72. 

Mo. — Union  R.,  etc.,  Co.  v.  Traube, 
59  Mo.  355:  Blackmer  v.  Cleveland, 
etc,  B,  Co.,  101  Mo.  A.  657,  73  SW 
913  (holding  that,  where  a  railroad 
company  converted  coal  consigned  to 
plaintiffs,  under  a  contract  by  which 
plaintiffs  were  entitled  to  a  certain 
part  of  the  output  of  the  mine,  the 
measure  of  plaintiffs'  damage  was 
the  value  of  the  coal  at  destination, 
and  not  its  value  at  the  mine,  less 
the  cost  of  transportation,  if  the 
owner  or  consignee  has  had  to  pay 


the-  cost).  Lceffler  v.  Keokuk  North- 
ern Line  Packet  Co.,  7  Mo.  A.  185. 

Oh. — Baltimore, .  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  82  NE  476, 
34  AmSR  679,  21  LRA  117. 

Pa. — Ludwlg  v.  Meyre,  5  Watts  & 
S.  435. 

Tex. — Quanab,  etc.,  R.  Co.  v.  Camp- 
bell, (Civ.  A.)  170  SW  869;  Texas, 
etc.,  R.  Co.  v.  Crowder,  (Civ.  A.)  165 
SW  114;  Gulf,  etc.,  R.  Co.  v.  Cle- 
burne, etc.,  Storage  Co.,  (Civ.  A.)  79 
SW  836;  Houston,  etc.,  R.  Co.  v. 
Stewart,  1  Tex.  A  Civ.  Caa.  }  1246. 

Wash. — Lee  v.  Fidelity  Storage, 
etc.,  Co.,  61   Wash.   208,  98  P  668. 

Ont. — Cllsdell  v.  Kingston,  etc.,  R. 
Co.,  18  Ont.  L.  169,  13  OntWR  1626: 
Worden  v.  Canadian  "Pac.  R.  Co.,  18 
Ont.   652. 

See  also  Infra  II   674,  606-612. 

[a]  Applications  of  rale.— (1) 
Where  a  carrier  was  forbidden  by 
law  to  transport  certain  cattle  to 
destination  over  the  quarantine  line, 
and  some  of  the  cattle  died,  and 
others  were  sold  at  a  point  short  of 
destination,  the  carrier's  conversion, 
if  any,  occurred  there,  and  the  meas- 
ure of  damages  was  the  reasonable 
market  value  of  the  cattle  at  that 
point,  and  not  at  destination.  Texas. 
etc.,  R.  Co.  v.  Crowder,  (Tex.  Civ.  A.) 
166  SW  116.  (2)  The  measure  of  a 
carrier's  liability  for  the  technical 
conversion  of  unclaimed  goods  by 
disposing  of  them  without  comply- 
ing with  the  statutory  requirements 
relative  to  notifying  the  owner  or 
consignee  of  the  amount  of  the 
charges,  and  without  advertising  and 
selling  the  property,  is  the  reason- 
able market  value  of  the  goods  at 
the  point  of  destination  on  the  date 
of  such  disposition.  Martin  Woods 
Co.  v.  Chicago,  etc.,  R.  Co.,  161  Iowa 
639,  148  NW  497.  (3)  Where  a  ship- 
ment was  diverted  to  another  state 
by  the  carrier  and  there  attached  for 
a  debt  not  due  and  sold,  the  measure 
of  damages  is  the  value  of  the  prop- 
erty to  the  shipper  at  the  point  of 
shipment.  Lincoln  Grain  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  91  Nebr.  203,  185 
NW  443. 

[b]  Amount  of  goods  stated  In 
bill  of  lading. — Where  the  carrier  de- 
livers to  the  wrong  person,  it  will  be 
liable  only  for  the  value  of  the 
amount  of  the  goods  stated  in  the 
bill  of  ladling,  although  more  had 
been  actually  shipped,  and  the  fact 
that  the  words  "more  or  less"  were 
used  In  connection  with  the  amount 
stated  does  not  alter  this  rule.  Tol- 
mie  v.  Michigan  Cent.  R.  Co.,  19  Ont. 
L.  26,  14  OntWR  32. 

re]  Meet  of  oontraot  limiting 
liability  to  stated  amounts— In  case 
of  a  conversion  by  the  carrier,  it  can- 
not take  advantage  of  its  own  wrong 
nor  lessen  the  measure  of  its  liabil- 
ity by  invoking  an  agreed  valuation 
which  plaintiff  may  have  made  In 
order  to  secure  a  reduced  freight 
rate  or  other  collateral  advantage. 
See  supra   I   245. 

[d]  Household  goods  and  wearing 
apparel.— (1)  Secondhand  household 
goods  are  regarded  as  having  no 
recognized  or  fixed  market  value. 
Whitley  v.  Gulf,  etc..  R.  Co.,  (Tex. 
Civ.  A.)  188  SW  36.  (2)  And  the 
measure  of  damages  for  the  conver- 
sion by  a  carrier  of  such  goods  Is 
the  actual  value.     Pecos,  etc,'  R.  Co. 


v.  Porter,  (Tex.  Civ.  A.)  156  SW  267. 

<8)  To  determine  the  value  the  court 
should  consider  the  original  cost  of 
the  property,  the  manner  in  which 
it  has  been  used,  its  general  condi- 
tion and  quality.  Its  age,  etc.  Whit- 
ley v.  Gulf,  etc.,  R.  Co.,  supra.  (4) 
The  owner  is  entitled  to  recover  the 
value  of  the  goods  to  him — not 
merely  what  they  would  sell  for  as 
secondhand  goods  or  odd  pieces.  St. 
Louis,  etc.,  R.  Co.  v.  Dunham,  36 
Okl.  724,  129  P  862.  See  also  infra 
I   609. 

Te]  Bale  of  highest  intermediate 
value.— Where  goods  were  delivered 
contrary  to  instructions  and  were 
sold  by  the  person  to  whom  they 
were  delivered,  it  was  held,  in  as  ac- 
tion against  the  carrier,  that  plaintiff 
was  entitled  to  recover  the  highest 
market  price  attained  by  such  goods 
between  the  time  of  wrongful  deliv- 
ery and  the  time  of  bringing  suit, 
suit  having  been  brought  within  a 
reasonable  time.  Arrlngton  v.  Wil- 
mington, etc.,  R.  Co.,  51  N.  C.  68,  72 
AmD  659.  As  to  rule  of  highest  In- 
termediate value  see  generally  Trover 
and  Conversion  [38  Cyc  2096]. 

~[f]  Where  delivery  by  a  carrier 
to  an  offloar  constitutes  conversion, 
proof  of  the  value  of  the  property 
delivered,  as  of  the  date  delivered  to 
the  officer,  is  competent  proof  of 
value  to  support  a  recovery.  Taugher 
v.  Northern  Pac.  R.  Co.,  21  N.  D.  Ill, 
129  NW  747. 

Bvldenoe  of  value  see  Infra  f  589. 
And  see  generally  Evidence  [16  Cyc 
1133];  Trover  and- Conversion  [38 
Cyc  2083]. 

15.  Ark.— Wells  v.  Harwell,  110 
Ark.  81,  160  SW  868;  Little  Rock, 
etc.,  R.  Co.  v.  Miller  Coal  Co.,  66  Ark. 
645.  61  SW  1054. 

Mo. — Peoples'  State  Sav.  Bank  v. 
Missouri,  etc.,  R.  Co.,  192  Mo.  A.  614, 
178  SW  292. 

Okl. — Atchison,  etc..  R.  Co.  v.  Eth- 
erton, 45  Okl.  260,  145  P  779. 

Tex. — Carter  v.  International,  etc.. 
R.  Co.,  (Civ.  A)  93  SW  681;  Missouri, 
etc.,  R.  Co.  v.  Rlnes,  87  Tex.  Civ.  A. 
618,  84  SW  1092. 

Vt. — Belden  v.  Boston,  etc.,  R.  Co., 
88  Vt.  800,  92  A  212. 

But  see  decisions  In  preceding 
note;  and  Atlantic  Coast  Line  R. 
Co.  v.  Goodwin,  1  Ga.  A.  361.  356, 
67  SE  1070  (where  the  question 
was  directly  raised  as  to  whether 
freight  charges  should  be  deducted, 
and  where  it  was  held  that  they 
should  not  be;  and  the  court  said: 
"To  make  such  a  deduction  would  be 
like  the  account  of  the  well-digger 
for  the  well  he  did  not  dig"). 

16.  People's  State  Sav.  Bank  v. 
Missouri,  etc.,  R.  Co.,  192  Mo.  A.  614, 
178  SW  292  (allowance  of  Interest  in 
jury's  discretion  under  statute);  Jel- 
lett  v.  St  Paul,  etc.,  R.  Co.,  30  Minn. 
266,  16  NW  237;  Carter  v.  Interna- 
tional, etc.,  R.  Co.,  (Tex.  Civ.  A.)  93 
SW  681;  Missouri,  etc.,  R.  Co.  v. 
Rlnes,  (Tex.  Civ.  A.)  84  SW  1098; 
Clarke-Lawrence  Co.  v.  Chesapeake, 
etc.,  R.  Co.,  63  W.  Va.  423,  61  SE  364. 

17.  Belden  v.  Boston,  etc.,  R.  Co., 
88  Vt.  300,  92  A  212. 

18.  Central  of  Georgia  R.  Co.  v. 
Chicago  Portrait  Co.,  122  Ga.  11,  49 
SE  727,   106   AmSR  87. 

10.     Southern  R.  Co.  v.  Webb,  148 
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stock  before  he  could  recover  possession  thereof;10 
and  that,  where  goods  are  carried  beyond  the  place 
to  which  they  are  consigned  and  are  delivered  to 
the  consignee  at  another  place,  he  may  recover  any 
Bum  which,  in  order  to  get  possession  of  the  goods, 
he  was  required  to  pay  as  freight  for  carriage  be- 
yond their  proper  destination.21  Damage  to  plain- 
tiff's business  by  reason  of  the  conversion  is  not 
recoverable.23  Where  the  conversion  consists  in 
delivery  at  the  wrong  place,  if  the  owner  neverthe- 
less receives  the  goods  for  sale  and  disposal  there, 
the  measure  of  damages  is  the  value  of  the  goods  at 
that  point  when  so  received,  less  the  price  which 
they  actually  brought  with  due  care  at  the  sale, 
plus  the  cost  of  carriage  if  the  same  had  not  been 
paid.28  Where  the  conversion  consists  in  a  delivery 
to  the  wrong  person,  if  the  goods  are  reclaimed  by 
the  carrier  and  delivered  to  the  consignee,  or  the 
proceeds  paid  to  him,  such  tender  or  payment  will 
be  in  mitigation  of  damages.24  Where  the  con- 
version consists  in  a  delivery  of  the  goods  to  the 
consignee  without  payment  of  the  purchase,  price, 
contrary  to  the  shipper's  orders,  the  carrier  may 
show  in  mitigation  of  damages  that  the  consignee 
had  paid  for  the  goods  subsequent  to  the  conver- 
sion. Where  the  conversion  consists  in  refusal  to 
deliver  the  goods  on  the  production  of  the  bill  pf 
lading,  and  a  sale  by  the  carrier  for  the  payment 
of  freight  and  other  charges,  it  has  been  held  that 
the  measure  of  damages  is' the  interest  on  the  value 
of  the  property  during  its  retention  and  any  amount 
that  the  property  depreciated  in  value  while  with- 
held.28 

[$  397]  P.  Goods  Carried  0.  O.  D.27— 1.  Accept- 
ance for  Transportation.  The  peculiarity  of  ship- 
ment of  goods  C.  O.  D.  (meaning  collect  on  deliv- 
ery), which  is  usually  undertaken  only  by  express 
companies,  is  that  a  condition  is  attached  that  the 
carrier  on  delivery  to  the  consignee  shall  collect  a 
specified  sum  of  money,  usually  the  purchase  price 
of  the  goods  (and  other  than  transportation 
charges),  and  shall  return  the  sum  thus  collected  to 
the  consignor.    Since  it  is  well  settled  that  there  is 

Ala.   304,   39   S  262.  Ill   AmSR   46,  6 

AnnCas  97. 

30.  Southern  R.  Co.  v.  Webb,  143 
Ala.  304.  89  S  262,  111  AmSR  46.  6 
AnnCas  97. 

81.  Flakne'  v.  Great  Northern  R. 
Co.,  106  Minn.  64,  118  NW  68. 

33.  Baltimore,  etc.,  R.  Co.  v.  Hum- 
phrey,  69   Md.   390. 

33.  Little  Rock,  etc.,  R.  Co.  v. 
Miller  Coal  Co.,  66  Ark.  646.  61  SW 
1054.  Compare  memorandum  deci- 
sion in  Mills  v.  Chicago,  etc.,  R.  Co., 
183  111.  A.  63  (holding-  that  in  an  ac- 
tion of  trover  for  carrying  hogs  to 
the  wrong  place,  the  measure  of 
damages  is  the  market  value  thereof 
at  thj  place  to  which  they  were  or- 
dered to  be  shipped,  at  the  time  when 
they  should  nave  been  delivered 
there). 

34.  Clarke-Lawrence  Co.  v.  Chesa- 

§eake,  etc.,  R.  Co.,  63  W.  Va.  423,  61 
E  364.  See  also  McKahan  v.  Amer- 
ican Express  Co.,  209  Mass.  270.  95 
NE  786,  36  LRANS  1046,  AnnCas 
1912B  612  (holding  that,  where  a 
carrier  departs  from  the  method  of 
shipment  of  live  stock  specified  in 
the  contract,  and  the  shipper  seeks 
to  recover  damages  done  to  the 
horses,  and  not  the  value  of  them, 
even  if  trover  is  the  only  remedy,  the 
amount  recoverable  is  the  value  of 
the  horses  when  converted,  less  their 
value  when  redelivered  to  plaintiff). 
85.  Jellett  v.  St.  Paul,  etc.,  R.  Co., 
30  Minn.   265.  15   NW  237. 

36.  Missouri,  etc.,  R.  Co.  v.  Long. 
(Tex.  Civ.  A.)  167  SW  769. 


no  common-law  duty  devolving  on  an  express  com- 
pany or  other  common  carrier  to  act  as  the  col- 
lecting agent  of  the  shipper,  such  obligation  arises 
only  by  contract  express  or  implied,  and  is  one 
which  the  carrier  may  enter  into  or  refuse  at  its 
option.2*  A  contract  by  which  the  carrier  under- 
takes to  collect  on  delivery  may  be  verbal,  and  need 
not  be  incorporated  in  the  receipt  or  bill  of  lading, 
although  in  such  case  the  proof  of  the,  undertaking 
must  be  clear  and  explicit.  And  the  contract  may 
be  implied  where  the  carrier  accepts  the  goods  for 
transportation  with  instructions  not  to  deliver  them 
until  they  are  paid  for,  or  where  they  are  so  clearly 
marked  as  to  indicate  that  payment  is  to  be  a  con- 
dition of  delivery-,  under  these  circumstances  a 
delivery  in.  violation  of  the  conditions  is  unau- 
thorized.*1 

[4  398]  2.  Title  to  Goods  in  Transit.  There  is  a 
square  conflict  in  the  authorities  as  to  whether  the 
attaching  of  this  condition  to  the  delivery  affects 
the  ordinary  presumptions  as  to  the  title  to  the 
goods  while  in  transit.  By  the  decided  weight  of 
authority  delivery  C.  O.  D.,  like  an  ordinary  deliv- 
ery to  a  carrier,  presumptively  passes  title  to  the 
consignee,  the  only  difference  being  that  the  carrier 
is  to  retain  possession  of  the  goods  as  agent  for 
the  shipper  until  payment  is  made  by  the  consignee, 
and  on  receiving  money  in  payment  is,  as  carrier 
for  the  consignor,  to  transport  back  such  money. 
In  other  words,  under  this  view,  the  title  to  the 
goods  passes  to  the  consignee  on  delivery  to  the 
carrier,  but  right  to  possession  in  the  nature  of  a 
vendor's  lien  remains  with  the  consignor  while  the 
goods  are  in  the  carrier's  possession,  and  termi- 
nates only  when  the  condition  is  performed  and  the 
money  paid  by  the  consignee  to  the  carrier,  where- 
upon the  title  to  and  possession  of  the  money  vests 
in  the  consignor.12  This  doctrine  has  frequently 
been  applied  in  cases  of  transportation  of  intoxi- 
cating liquors,  and  it  has  been  held  that,  where  an 
order  for  such  liquors  has  been  accepted  by  the 
seller  and  the  liquors  have  been  delivered  to  the 
carrier  for  transportation  C.  O.  D.  to  the  buyer, 


37. 


Oooda    shipped    O.    O.    9.    by 

see  Shipping  [36  Cyc  221]. 
38.     U.   S. — Danclger  v.  Wells,   164 
Fed.  879. 

Ala.— Cox  v.  Columbus,  etc..  R.  Co., 

91  Ala.  392,  8  S  824. 
111. — American     Merchants'     Union 

Express  Co.  v.  Wolf.  79  111.  430. 
Ky. — Adams   Express   Co.    v.   Com., 

92  SW   932,    29   KyL    224,   6   LRANS 
630. 

Mo. — Fowler  Commn.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  98  Mo.  A.  210,  71 
SW  1077;  McNichol  v.  Pacific  Ex- 
press Co.,  12  Mo.  A.  401. 

Pa. — Union  R.,  etc.,  Co.  v.  Rlegel. 
73   Pa.   72.        , 

89.  DancigBr  v.  Wells,  1S4  Fed. 
379:  Adams  Express  Co.  v.  Com.,  92 
SW  932.    29  KyL   224,   5   LRANS   630. 

80.  Union  R.,  etc.,  Co.  v.  Rlegel, 
73  Pa.  72. 

31.  Ala. — Cox  v.  Columbus,  etc.. 
R.  Co..  91  Ala.  392,  8  S  824. 

111. — American  Express  Co.  v. 
Lesem,  39  111.  312. 

Mass. — Lane  v.  Chadwlck,  146 
Mass.   68.  16   NE  121. 

Mich. — Hutchlngs  v.  Ladd,  16  Mich. 
493 

Minn. — Jellett  v.  St  Paul,  etc.,  R. 
Co..  30  Minn.  265,  15  NW  237. 

N.  H. — Murray  v.  Warner,  65  N.  H. 
646.  20   AmR  227. 

[a]  Xasnane*  of  a  receipt  Indicat- 
ing1 acceptance  O.  O.  D.  (1)  is  suffi- 
cient, as  the  letters  Imply  an  under- 
taking. American  Express  Co.  v. 
Lesem,  39  111.  312;  U.  S.  Express  Co. 
v.    Keefer.    69    Ind.    263.     (2)    But    If 


the  receipt  Issued  by  the  carrier  on 
acceptance  of  the  goods  does  not 
contain  the  condition,  the  carrier  is 
not  bound,  although  the  Instruction 
to  the  carrier  was  that  the  package 
was  delivered  with  that  condition. 
Smith  v.  Southern  Express  Co.,  10< 
Ala.  887,  16  S  62. 

[b]  "Xlaaae  collect,"  written  on 
the  bill  accompanying  a  parcel  de- 
livered to  a  carrier.  Is  a  request 
only,  and  the  acceptance  of  the  par- 
cel does  not  Indicate  an  agreement 
to  comply  with  the  request  which 
will  be  binding  on  the  carrier. 
Tooker  v.  dormer.  2  Hilt  (N.  Y.)   71. 

[e]  That  a  package  la  marked 
"O.  O.  D."  is  not  sufficient  unless 
there  Is  an  undertaking  by  the  car- 
rier to  carry  on  that  condition,  which 
undertaking  is  to  be  directly  proved, 
or  may  be  inferred  from  usage.  Chi- 
cago, etc.,  R.  Co.  v.  Merrill.  48  111. 
426. 

S3.  Ala.— Pllgreen  v.  State.  71  Ala. 
368. 

Me. — State  v.  Peters.  91  Mo.  31.  39 
A  342;  State  v.  Intoxicating  Liquors. 
73  Me.  278. 

Mass. — Lane  v.  Chadwlck.  146 
Mass.  68,  IS  NE  121. 

N.  Y. — Hlggins  v.  Murray,  73  N.  Y. 
252. 

N.  C. — Norfolk  Southern  R.  Co  v. 
Barnes,  104  N.  C.  25,  10  SE  83.  5 
LRA  611. 

Tex. — Bruce  v.  State.  36  Tex.  Cr. 
53.  35  SW  383. 

See  also  Sales  [36  Cyc  193]. 


For  later  eaaes,  developments  and  ohanfaa  lri  the  law  see  cumulative  Annotations,  same  title,  page  And  note  number. 
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the  sale  is  made;  that  is,  the  title  passes  where  the 
liquors  are  delivered  to  the  carrier,  and  not  where 
the  carrier  delivers  the  liquors  to  the  buyer  and 
accepts  payment  of  the  purchase  price.**  There  is 
authority,  however,  for  the  .view  that,  where  such 
condition  is  attached  to  the  delivery  of  the  goods 
to  the  carrier,  the  title  does  not  pass  until  delivery 
to  the  buyer,  the  payment  by  him'  of  the  purchase 
price  being  deemed  a  condition  precedent  to  the 
passing  of  the  title.*4  And  in  any  event  the  facts 
might  be  such  as  to  indicate  no  intention  to  pass 
title  until  delivery  to  and  acceptance  by  the  con- 
signee, and  in  such  case  the  sale  will  be  consum- 
mated when  the  delivery  is  made.*8 

[i  399]  3.  Duties  and  Liabilities  of  Carrier. 
When  a  carrier  makes  a  contract  to  collect  on  de- 
livery, it  stands  with  reference  to  it  just  as  any 
other  agent,**  and  is  bound  to  a  strict  compliance 
with  its  undertaking."  Where  a  carrier  undertakes 
to  transport  goods  C.  O.  D.,  it  becomes  bound  to 
collect  the  amount  due  and  to  return  it  to  the  con- 
signor; and  its  responsibility  for  the  safe  return  of 
the  money  is  that  of  a  common  carrier  from  the 
time  it   is  received,  irrespective  of  whether  any 


special  compensation  for  its  transportation  is  paid 
or  not.**  In  the  case  of  connecting  carriers  the 
duty  of  collection  rests  on  the  last  carrier.**  Ordi- 
narily if  the  carrier  delivers  the  goods  to  the  con- 
signee without  receiving  the  amount  to  be  collected 
on  delivery,  it  renders  itself  liable  to  the  consignor 
therefor,  but  the  consignor  may  by  his  acts  waive 
any  rights  he  may  have  against  the  carrier  for  its 
breach  of  duty  in  this  regard.41 

Bight  of  consignee  to  examine  the  goods.  When 
goods  are  forwarded  by  an  express  company,  to  be 
paid  for  on  delivery,  the  consignee  is  ordinarily 
entitled  to  a* reasonable  opportunity  to  examine 
the  goods,  to  ascertain  whether  they  answer  the 
description  of  those  ordered  by  him.4*  By  permitting 
this  inspection,  the  carrier  does  not  render  itself 
chargeable  for  the  goods;  and  this  is  so,  although 
it  requires  the  consignee  to  pay  the  amount 
charged  for  its  own  security  while  the  goods  are 
being  examined,  as  this  is  in  no  sense  a  payment 
of  the  price.4*  A  carrier,  however,  should  exer- 
cise care  to  prevent  loss  or  injury  to  the  goods 
during  the  inspection.44  The  consignee  is  not  en- 
titled to  the  right  of  inspection  where  the  goods 


33.  Ala.— Pilgreen  v.  State,  71  Ala. 
388. 

Ark. — Smith  v.  State,  16  SW  3: 
Herron  v.  State.  61  Ark.  133.  10  SW 
25;  State  v.  Car],  43  Ark.  383.  81  Am 
R  568  and  note. 

Kan. — State  v.  Cairns,  61  Kan.  782, 
68  P  321,   68  LRA  66.    ' 

Ky. — James  v.  Com..  102  Ky.  108, 
42  SW  1107,  19  KyL  1046. 

Me. — State  v.  Intoxicating  Liquors, 
73  He.  278. 

Pa. — Com.  v.  Fleming:,  130  Pa.  138, 
18  A   622.   17  AmSR  762.  6  LRA  470. 

Tex. — Freshman  v.  State,  37  Tex. 
Cr.  126,  38  SW  1007. 

W.  Va. — State  v.  Flanagan,  38  W. 
Va  63,  17  SE  792,  45  AmSR  836,  22 
LRA  430. 

34.  U.  S.— U.  8.  v.  Chevalller,  107 
Fed.  434.  46  CCA  402;  U.  S.  v.  Cltne. 
26  Fed.  616;  U.  S.  v.  Shriver,  23  Fed. 
134. 

Iowa. — Latta  v.  U.  S.  Express  Co., 
92  NW  68;  State  v.  American  Ex- 
press Co..  118  Iowa  447,  92  NW  66; 
State  v.  U.  S.  Express  Co.,  70  Iowa 
271,  30  NW  668. 

Mo. — State  v.  Wingfleld,  115  Mo. 
428,  22  SW  263,  37  AmSR  406. 

N.  T. — Baker  v.  Bourclcault,  1  Daly 
23  [dlst  Hlggins  v.  Murray,  78  N.  Y. 
2521. 

Vt. — State  v.  O'Neil,  88  Vt.  140,  2 
A  586,  56  AmR  567. 

38.  U.  S.  v.  Shriver,  23  Fed.  134; 
Weil  v.  Golden,  141  Mass.  364,  6  NE 
229;  State  v.  Wingfleld.  115  Mo.  428, 
23  SW  363.  37  AmSR  406.  See  also 
Sales   [35  Cyc  195]. 

36.  Danclger  v.  Wellg, -164  Fed. 
379;  McNlchol  v.  Pacific  Express  Co., 
12  Mo.  A.  401,  405  (where  it  was 
said:  "When  he  undertakes  such  a 
duty  his  liability  is  the  same  as  that 
of  a  bank,  attorney  at  law,  or  any 
other  collecting  agent"). 

37.  Meyer  v.  Lemcke,  81  Ind.  208. 
36.     111. — American  Express  Co.  v. 

Lesem.  39  111.  312. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  An- 
derson Tool  Co.,  180  Ind.  453,  103  NE 
102.  49  LRANS  749  and  note,  Ann 
Casl916B  1217. 

Me. — Emery  v.  Hereey,  4  Me.  407. 
16  AmD  268. 

Mo. — Danclger  v.  American  Ex- 
press Co..  192  Mo.  A.  172,  179  SW 
797. 

N.  T. — Kemp  v.  Coughtry,  11  Johns. 
107   (by  analogy). 

Pa. — Harrington  v.  McSharie,  2 
Watts  448,  27  AmD  821. 

39).  Rennle  v.  Northern  R.-Co.,  27 
U.  C.  C.  P.  153  (holding  that  the  prior 
carriers  cannot  be  made  responsible 
for  default). 

40.  Meyer  v.  Lemcke.  31  Ind.  208: 
Murrav  v.  Warner,  66  N.  H.  646.  20 
AmR  227:  Tooker  v.  Gormer,  2  Hilt. 


(N.  Y.)  71;  Steamboat  John  Owen  v. 
Johnson,  2  Oh.  St.  142. 

[a]  2Md«etton  of  damageav— In  an 
action  by  a  consignor  to  recover  from 
a  railroad  company  the  amount  of  a 
sight  draft  attached  to  a  bill  of  lad- 
ing, drawn  on  the  consignee  of  cer- 
tain lumber  to  he  delivered  on  pay- 
ment of  the  draft  and  which  plaintiff 
alleged  that  defendant  had  delivered 
without  such  payment,  defendant 
could  show  that  the  lumber  was  so 
Inferior  to  the  lumber  contracted  for 
that  the  payments  already  made  cov- 
ered, the  value  of  the  entire  amount 
shipped,  and  that  there  was  there- 
fore no  balance  due  plaintiff.  Stearns 
v.  Grand  Trunk  R.  Co.,  148  Mich.  271, 
111  NW  768. 

[b]  Wnem  the  carrier  collects  only 
part  of  the  amount  due,  but  remits 
all  that  is  collected,  the  consignor 
has  no  right  to  apply  such  payment 
to  other  Indebtedness  due  him  from 
the  consignee,  but  must  credit  it  to 
the  particular  shipment  in  which  It 
was  collected  so  as  to  relieve  the 
company.  American  Express  Co.  v. 
Lesem,  89  111.  812. 

[c]  Where  a  oorpse  was  shipped 
by  an  undertaker  la  a  eaakat  O.  O.  D, 
the  carrier  was  not  liable  to  the 
undertaker  for  allowing  the  corpse 
to  be  taken  from  the  casket  without 
payment  of  charges,  as  it  would  be 
against  public  policy  to  require  the 
return  of  the  corpse.  American  Ex- 
press Co  v.  Epply,  8  Oh.  Dec.  (Re- 
print) 337,  4  AmLRec  672. 

41.  Southern  R.  Co.  v.  Klnchen, 
103  Ga.   186,  29   SE  816. 

fa]  Thus  (1)  where  consignors 
deliver  goods  to  a  common  carrier 
with  directions  to  notify  a  third  per- 
son and  to  deliver  to  him  on  his 
presentation  of  the  bill  of  lading  and 
payment  of  the  draft,  and  the  car- 
rier delivers  the  goods  before  pay- 
ment of  the  draft  and  without  pres- 
entation of  the  bill  of  lading,  but 
afterward  the  consignors  treat  di- 
rectly with  such  party,  accepting  a 
part  of  the  purchase  money  in  oash, 
and  taking  a  check  for  the  balance 
which  was  not  paid,  the  consignors 
by  treating  directly  with  the  party 
receiving  the  goods  waived  any  right 
they  might  have  against  the  carrier. 
Callaway  v.  Southern  R.  Co.,  126  Ga. 
192,  88  SE  22.  To  same  effect  South- 
ern R.  Co.  v.  Klnchen,  103  Ga.  186, 
29  SE  816.  (2)  The  act  of  the  car- 
rier In  delivering  goods  sent  C.  O.  D. 
to  the  consignee  before  payment  on 
inspection  Is  ratified  by  the  con- 
signor, when  It  receives  the  goods 
back  for  alterations  in  compliance 
with  demands  made  by  the  con- 
signee. This  amounts  to  a  waiver  of 
any  claim  to  hold  the  carrier  liable 


for  having  delivered  the  goods  with- 
out exacting  payment  uncondition- 
ally, and  an  admission  that  the  con- 
signee had  the  right  to  inspect  the 
goods  before  absolute  payment, 
rooks  v.  American  Express  Co.,  14 
Hun    (N.   Y.)    364. 

[b]  Waiver  by  oosslgnor  of  ool- 
leotion  la  money. — A  carrier  deliv- 
ered goods  sent  C.  O.  D.  to  the  con- 
signee, and  accepted  as  payment  of 
the  price  the  consignee's  check  which 
was  delivered  to  the  consignor  and 
transmitted  by  him  for  collection, 
but  was  returned  protested.  In  an 
action  against  the  carrier  it  was -held 
that  the  unconditional  acceptance  of 
the  check  by  the  consignor  was  a 
waiver  of  a  collection  In  money  and 
a  ratification  of  the  carrier's  act  in 
receiving  it,  and  that  he  could  not 
recover;,  and  it  was  Immaterial 
whether  or  not  the  consignee  had 
money  in  the  bank  at  the  time  of  ac- 
cepting the  check  which  was  subse- 
quently withdrawn.  Rathbun  v.  Citi- 
zens' Steamboat  Co.,  76  N.  Y.  376,  32 
AmR  321,  67  HowPr  191.  Compare 
Walker  v.  Walker,  6  Heisk.  (Tenn.) 
426. 

[c]  Authority  of  consignor**  agent 
to  waive  O.  O.  X». — Where  a  principal 
ships'  goods  C.  O.  D.,,and  the  carrier, 
on  the  written  direction  of  the 
shipper's  agent,  delivers  without  col- 
lecting, it  is  a  question  for  the  Jury 
whether  the  mark  "C.  O.  D."  was 
notice,  of  want  of  authority  in  the 
agent  to  direct  a  different  delivery. 
Daylight  Burner  Co.  v.  Odlin,  61  N. 
H.  56,  12  AmR  46. 

4a.  Southern  Express  Co.  v.  Grace, 
109  Miss.  268,  67  S  172;  Wilson  v. 
Elliott.  57  N.  H.  316;  Lyons  v.  Hill, 
46  N.  H.  49.  88  AmD  189;  Herrlck  v. 
Gallagher.  60  Barb.  (N.  Y.)  666.  See 
also  Aaron  v.  Adams  Express  Co..  11 
Oh.  Dec.  (Reprint)  500,  27  ClncLBul 
183  (where  It  was  said  that  the  car- 
rier may  permit  Inspection,  and  that 
so  to  do  will  not  constitute  a  de- 
livery binding  the  carrier  to  return 
the  money  to  the  consignor). 

43.  Lyons  v.  Hill,  46  N.  H.  49.  88 
AmD  189. 

[a]  Rejection  by  consignee.— 
Where  goods  are  shipped  C.  O.  D.  the 
consignee  Is  entitled  to  a  reasonable 
opportunity  to  Inspect  the  goods  be- 
fore he  accepts  them,  and  the  carrier 
Is  not  liable  for  the  value  of  the 
goods  for  allowing  such  inspection 
which  resulted  In  the  rejection  of 
the  goods.  Southern  Express  Co.  v. 
Grace.  109  Miss.  268.  68  §  172. 

44.  See  Lyon  v.  Barrett,  93  Misc. 
41,  156  NYS  461  (where  it  was  held 
on  the  facts  that  the  carrier  was  not 
negligent  In  the  manner  of  allowing 
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were  put  up  and  sealed  in  his  presence  and  for- 
warded to  him  by  bis  directions.4*  And  if  the  con- 
signor forbids  the  consignee  to  inspect  the  contents 
of  the  package  until  payment  is  made,  it  is  the 
duty  of  the  carrier  to  obey  the  instruction,  and 
if  in  violation  of  such  instruction  it  permits  the 
examination  of  the  contents,  and  the  consignee  re- 
fuses without  cause  to  receive  the  goods  and  to 
pay  the  sum  required,  the  company  is  liable  to  the 
consignor  for  damages.46  Where  the  carrier  is  di- 
rected not  to  permit  an  inspection,  it  incurs  no 
liability  by  returning  the  goods  to  the  consignor 
on  refusal  of  the  consignee  to  accept  the  goods 
without  examination.47 

Reasonable  time  to  consignee  to  accept  and  to 
pay  for  goods.  The  carrier  must  allow  the  con- 
signee a  reasonable  time  in  which  to  accept  the 
goods  and  to  pay  the  amount  due  on  them,  and 
it  is  liable  for  damages  for  an  immediate  return 
of  the  goods  to  the  consignor  without  allowing  for 
delay  in  payment.48 

Fraud  of  consignee.  Where  goods  sent  C.  0.  D. 
are  fraudulently  obtained  from  the  express  com- 
pany by  the  consignee  without  payment  therefor, 
he  acquires  no  title  thereto  and  the  express  com- 
pany is  entitled  to  a  recovery  of  the  goods.49 

Fraud  on  consignee.  The  shipping  of  goods 
C.  0.  D.  cannot  be  made  use  of  for  purposes  of 
fraud;  and  where  it  appears  that  the  sending  of 
any  goods  marked  at  a  particular  price  is  a  clear 
fraud  on  the  consignee,  the  carrier  may  return  the 
money  paid  by  the  consignee,  without  incurring 

XV.    SEIZURE    OF    GOODS   UNDER   LEGAL 

[4  400]  A.  In  General  Although  there  is  some 
authority  to  the  contrary,6*  the  general  rule  is  that, 
where  the  goods  are  taken  from  the  possession  of 
the  earrier  by  due  legal  process  against  the  owner, 
the  carrier,  subject  to  certain  limitations  hereafter 


any  liability  to  the  consignor  therefor.  And  it 
seems  that  if  the  fraud  is  clear  and  is  discovered 
before  the  money  has  left  the  carrier's  hand,  it 
is  the  carrier's  duty  to  return  the  money  to  the 
consignee.50 

Liability  as  warehouseman.  Where  the  trans- 
portation of  goods  sent  C.  O.  D.  has  been  com- 
pleted and  notice  given  to  the  consignee  and  a 
reasonable  time  allowed  him  for  the  removal  of 
the  goods,  the  liability  of  the  carrier  as  such  is 
at  an  end  and  the  less  stringent  liability  of  ware- 
houseman commences."  Such  also  is  the  liability 
of  the  carrier  where  the  consignee  refuses  to  ac- 
cept the  goods.68 

Duty  to  notify  the  consignor  of  failure  or  refusal 
to  accept.  Ordinarily  it  is  the  duty  of  the  carrier 
to  give  notice  to  the  consignor  of  the  failure  or 
refusal  of  the  consignee  to  accept  and  to  pay  for 
the  goods.68  But  it  has  been  held  that  where  there 
has  been  no  absolute  refusal  to  accept  the  goods, 
and  the  consignee  has  promised  to  call  for  the  goods 
and  to  take  them  away  within  a  short  time,  the 
carrier  .is  not  chargeable  with  negligence  in  failing 
to  give  immediate  notice  to  the  consignor  of  a 
delay  in  the  acceptance  of  the  goods.54 

Carrier  is  liable  for  breach  of  contract  and  not 
for  conversion  where,  after  having  received  a 
C.  O.  D.  shipment  for  transportation,  it  returns  it 
to  the  place  of  origin  and  offers  to  deliver  it  to  the 
shipper  on  payment  of  the  return  charges,  because 
of  a  statute  preventing  it  from  making  delivery 
without  paying  a  heavy  occupation  tax.64* 

PROCESS  AS  EXCUSE  FOR  NONDELIVERY66 

enumerated  in  this  section,  is  excused  from  further 
liability,  if  it  acts  in  good  faith  and  without  negli- 
gence in  surrendering  the  goods,  and  such  sur- 
render on  the  part  of  the  carrier  does  not  amount 
to  conversion.       The  remedy  of  the  consignee,  if 


46.  Wilson  v.  Elliott,  57  N.  H. 
316. 

46.  Herrlck  v.  Gallagher,  $0  Barb. 
(N.   T.)    B66. 

47.  Wlltse  v.  Barnes,  46  Iowa  210. 

48.  Hasse  v.  American  Express 
Co..  94  Mich.  133,  53  NW  918.  34  Am 
SR  328;  Oreat  Western  Ft.  Co.  v. 
Crouch,  3  H.  &  N.  183.  157  Reprint 
437.  And  see  Layton  v.  Charleston, 
etc.,  R.  Co.,  90  S.  C.  323,  72  SE  988 
(holding  that,  where  a  shipment  Is 
made  "order  notify."  the  consignee  is 
entitled  to  a  reasonable  time  after 
arrival  In  which  to  obtain  and  to 
produce  the  bill  of  lading). 

49.  American  Merchants'  Union 
Express  Co.  v.  Wlllsie,  79  111.  92. 

60.  Herrick  v.  Gallagher,  60  Barb. 
(N.  Y.)  666.  See  also  Hardy  v. 
American  Express  Co.,  182  Mass.  328, 
65  NE  376.  59  LRA  731  (holding  that, 
where  goods  were  sent  C.  O.  D.  at 
the  consignor's  risk,  and  the  car- 
rier's agent  knew  that  they  showed 
signs  of  wet  damage,  it  was  his 
duty  to  disclose  such  fact  to  the  con- 
signee before  demanding  and  receiv- 
ing payment  therefor;  and  that  the 
fact  that  the  company  had  remitted 
the  purchase  price  to  the  consignor 
before  receiving  notice  from  the  con- 
signee that  the  goods  were  worthless 
did  not  relieve  it  from  liability,  if 
the  notice  was  within  a  reasonable 
time). 

61.  Ind. — Adams  Express  Co.  v. 
Dornell.  31   Ind.   20.   99  AmD  682. 

Mich. — Hasse  v.  American  Express 
Co..  94  Mich.  183,  68  NW  918.  34  Am 
od  328 

N.  Y.— Weed  v.  Barney.  46  N.  T. 
344.  6  AmR  96;  Grossman  v.  Fargo, 
6  Hun  310;  Gibson  v.  American  Mer- 
chants' Union  Express  Co.,  1  Hun  387. 


Wis. — Marshall  v.  American  Ex- 
press Co.,  7  Wis.  1,  73  AmD  381. 

Eng. — Storr  v.  Crowley,  McClell.  & 
Y.   129. 

[a]  A  fortiori  this  la  so  where 
the  contract  of  carriage  contains  an 
express  provision  to  that  effect. 
Pacific  Express  Co.  v.  Wallace,  60 
Ark.  100,  29  SW  32. 

63.  American  Express  Co.  v. 
Greenhalgh.  80  111.  68. 

63.  American  Merchants'  Union 
Express  Co.  v.  Wolf,  79  111.  430; 
American  Express  Co.  v.  Wettstein, 
28  111.  A.  96;  Hasse  v.  American  Ex- 
press Co.,  94  Mich.  133,  53  NW  918, 
34  AmSR  328;  Kremer  v.  Southern 
Express  Co.,  6  Coldw.  (Tenn.)  366. 

64.  Weed  v.  Barney,  46  N.  Y.  844 
6  AmR  96;  Grossman  v.  Fargo,  6 
Hun  (N.  Y.)  310. 

64^.  Rosenberger  v.  Pacific  Ex- 
press Co.,  258  Mo.  97.  167  SW  429. 

66.  See  generally  Attachment  [4 
Cyc  368]. 

Delay  flue  to  compliance  with  law 
as  excuse  for  failure  to  transport 
within  reasonable  time  see  infra  { 
417. 

Seizure  under  legal  prooess  as  ax- 
ons* for  nondelivery  of  goods  snipped 
by  water  see  Shipping  J36  Cyc  242]. 

66.  Neill  v.  Rogers  Bros.  Produce 
Co..  41  W.  Va.  37,  23  SE  702. 

[a]  Sole  In  West  Virginia.— It  is 
no  defense  to  a  claim  of  the  con- 
signee that  the  goods  have  been  at- 
tached or  seized  by  virtue  of  any 
judicial  process.  The  contract  of  the 
carrier  Is  that  it  will  deliver  the 
goods,  In  good  order  and  condition, 
to  the  shipper  or  to  his  assigns.  He 
thus  guarantees  to  protect  the  pos- 
session of  the  shipper  and  his  as- 
signs.    It  Is  said:    ''He  had  the  right 


of  possession  of  the  goods  as  against 
the  sheriff  and  could  have  Interposed 
in  the  replevin  suit,  and  had  an  im- 
mediate trial  of  the  right  of  the 
sheriff  to  take  them  from  his  pos- 
session." Neill  v.  Rogers  Bros.  Prod- 
uce Co.,  41  W.  Va.  37,  58,  23   SE  702. 

67.  U.  S.— Slles  v.  Davis,  1  Black 
101,  17  L.  ed.  33;  Lemon t  v.  New- 
York,  etc.,  R.  Co..  28  Fed.  920. 

Ga. — Southern  R.  Co.  v.  Heymann, 
118  Ga.  616.  46  SE  491  [rev  on  other 
grounds  203  U.  S.  270,  27  SCt  104,  51 
L.  ed.  178,  7  AnnCas  1130];  Savannah, 
etc.,  R.  Co.  v.  Wilcox,  48  Ga.  432: 
Wallace  v.  Matthews,  39  Ga.  617,  99 
AmD  473. 

Ind. — Ohio,  etc.,  R  Co.  v.  Yohe,  51 
Ind.  181,  19  AmR  727;  Malott  v. 
Johnson,  87  Ind.  A.  678,  77  NE  866; 
Indiana,  etc..  R.  Co.  v.  Doremeyer, 
20  Ind.  A.  605,  50  NE  497,  67  AmSR 
264. 

Mass. — Clifford  v.  Brockton  Transp. 
Co.,  214  Mass.  468.  468,  101  NE  1092. 
AnnCasl914B  909  and  note  [clt  Cyc]; 
French  v.  Star  Union  Transp.  Co., 
134  Mass.  288;  Klff  v.  Old  Colony, 
etc..  R.  Co.,  117  Mass.  591.  19  AmR 
429;  Adams  v.  Scott,  104  Mass. 
164. 

Mich. — Plngree  v.  Detroit,  etc,  R 
Co.,  66  Mich.  143,  33  NW  298.  11  Am 
SR  479. 

Minn. — Merz  v.  Chicago,  etc.,  R 
Co.,  86  Minn.  88,  90  NW  7. 

Mo— Landa  v.  Hoick,  129  Mo.  66J, 
31  SW  900,  50  AmSR  469;  McAllster 
v.  Chicago,  etc.,  R  Co.,  74  Mo.  351; 
Danclger  v.  Atchison,  etc,  R.  Co..  (A.) 
179  SW  800;  Letts-Spencer  Grocery 
Co.  v.  Missouri  Pac.  R.  Co.,  138  Ho. 
A.  362,  122  SW  10;  Whlttemore  v. 
Sills,  76  Mo.  A.   248. 

N.  H. — Hett  v.  Boston,  etc..  R  Co. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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he  can  show  title  in  himself,  is  not  against  the 
«arrier  but  against  the  officer  who  has  wrongfully 
seized  the  goods,  or  against  the  party  instituting 
the  proceedings  under  which  the  seizure  was  made, 
if  he  directed  the  seizure.68  However,  in  order  to 
protect  the  carrier,  it  is  necessary  that  the  seizure 
be  made  without  the  procurement  or.  connivance  of 
the  carrier,5*  and  that  the  process  under  which  the 
seizure  is  made  shall  be  apparently  valid  on  its 
face.60  It  is  the  duty  of  the  carrier  to  exercise 
due  diligence  to  ascertain  whether  the  process  is 
in  fact  legal.81  If  the  process  is  void  on  its  face, 
it  affords  no  protection.*2  So,  where  the  carrier 
surrenders  the  goods  under  legal  process  it  should, 
to  relieve  itself  from  liability,  at  once  notify  the 


owner  4>f  the  fact,53  in  order  that  it  may  make  a 
proper  defense,**  the  essence  of  the  requirement 
being  notice  before  sale  —  notice  in  time,  so  that 
the  consignee  may  seasonably  assert  and  fully  pro- 
tect all  his  interests,65  and  on  the  failure  of  the 
carrier  to  give  such  notice,  it  either  becomes  abso- 
lutely liable  or  assumes  the  burden  of  proving  the 
regularity  of  all  proceedings  on  which  the  goods 
were  taken,6*  unless  it  can  show  that  the  owner 
had  actual  knowledge  from  other  sources  in  due 
time  to  assert  his  rights,*7  or  unless,  under  the  cir- 
cumstances of  the  particular  case,  no  notice  coul'd 
possibly  have  given  the  consignors  an  opportunity 
to  protect  themselves.**  If  the  carrier  has  failed 
to  give  timely  notice  to  the  owner,  it  is  not  pro- 


69  N.  H.  189,  44  A  910;  Johnson  v. 
Grand  Trunk  R.  Co.,  44  N.  H.  626. 

N.  M. — MacVeagh  v.  Atchison,  etc., 
R.  Co..  3  N.  M.  206,  6  P  457. 

N.  Y. — Barnard  v.  Kobbe.  64  N.  T. 
SIS:  Bllven  v.  Hudson  River  R  Co., 
16  N.  Y.  403,  2  Transcr.  A,  179:  Liv- 
ingston v.  Miller,  48  Hun  232,  16 
XYSt  71;  Van  Winkle  v.  U.  S.  Mail 
SS.  Co.,  37  Barb.  122:  Mierson  v. 
Hope.  32  N.  Y.  Super.  661;  Bates  v. 
Stanton.  8  N.  Y.  Super.  79;  Edson  v. 
Weston.  7  Cow.  278. 

Oh.— Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  32  NK  476, 
14  AmSR  679,   21    LRA  117. 

Or. — Jewett  v.  Olsen,  18  Or.  419,  23 
P  262,  17  AmSR  746. 

See  Florence,  etc,  R.  Co.  v.  Radet- 
sky,  62  Colo.  479,  182  P  791. 

[a]  The  reason  (1)  Is  that  "the 
carrier  is  deprived  of  the  possession 
of  the  property  by  a  superior  power, 
the  power  of  the  state — the  vis 
major  of  the  civil  law — and  In  all 
things  as  potent  and   overpowering, 

J  as  far  as  the  carrier  Is  concerned,  as 
if  it  were  the  'act  of  God  or  the  pub- 
lic enemy.'  In  fact,  It  amounts  to 
the  same  thing;  the  carrier  la  equally 
powerless  in  the.  grasp  of  either. 
Ohio,  etc.,  R.  Co.  v.  Yohe.  61  Ind.  181, 
184.  19  AmR  727.  (2)  Like  every 
other  person  the  carrier  is  bound 
both  by  duty  and  necessity  to  respect 
and  yield  to  the  paramount  public 
authority  in  power  at  the  place  where 
the  undertaking  Is  to  be  performed. 
Savannah,  etc.,  R.  Co.*  v.  Wilcox.  48 
Ga,  432. 

[b]  The  servants  of  the  cantor 
are  not  required  to  resist  the  officer 
or  to  attempt  to  decide  the  question 
of  law  themselves,  his  apparent  au- 
thority to  seise  the  goods  being  the 
highest  form  of  vis  major.  Danciger 
v.  Atchison,  etc.,  R.  Co.,  (Mo.  A.)  179 
SW  800. 

68.  Stiles  v.  Davis,  1  Black  (U. 
S.)  101.  17  L.  ed.  33. 

60.  American  Express  Co.  v.  Mul- 
lins.  212  U.  S.  311,  29  SCt  381.  63  L. 
ed.  525,  16  AnnCas  536;  Robinson  v. 
Memphis,  etc.,  R.  Co.,  16  Fed.  57; 
Ohio,  etc,  R.  Co.  v.  Yohe,  61  Ind. 
181,  19  AmR  727;  Perkett  v.  Manis- 
tee, etc.,  R.  Co..  175  Mich.  263,  141 
XW  607;  Martorana  v.  Baltimore, 
'  etc.  R.  Co..  89  Misc.  272,  277,  161 
NYS  840. 

"Only  in  the  event  that  the  carrier 
could  show  that  he  yielded  custody 
to  the  true  owner,  could  he  justify 
any  delivery  through  consent  or  con- 
nivance on  bis.  part,  or  otherwise 
than  through  a  judicial  determina- 
tion in  which  he  had  maintained  the 
consignee's  Interests  or  had  season- 
ably called  on  the  consignee  to  main- 
tain them."  Martorana  v.  Baltimore, 
etc.,  R.  Co.,  supra. 

(a]  Thus  the  seizure  of  goods  in 
the  hands  of  the  terminal  carrier, 
under  an  attachment  sued  out  by  the 
buyer.  Is  no  defense  to  an  action 
against  the  terminal  carrier  for  fail- 
ure to  deliver,  where  the  terminal 
carrier  made  default  In  illegally 
stopping  the  car,  at  the  buyer's  in- 
stance, short  of  destination  and  in 
permitting  an  inspection  unauthor- 
ized by  the  bill  of  lading.  Perkett 
v.  Manistee,  etc,  R.  Co.,  176  Mich. 
263.  141  NW  607. 


60.  Gibbons  v.  Farwell,  63  Mich. 
344,  29  NW  855,  6  AmSR  301;  Auto- 
matic Merchandising  Co.  v.  Delaware, 
etc,  Co.,  233  Pa.  681.  82  A  939. 

61.  '  Georgia  Southern,  etc.,  R.  Co. 
V.   Knight,   11   Ga.  A.  489.   76  SE  823. 

63.  Ga. — Georgia  Southern,  etc.,  R. 
Co.  v.  Knight,  11  Ga.  A.  489,  75  SE 
823. 

Minn.— 'Mer-  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  33,  90  NW  7. 

Mo. — Nlckey  v.  St.  Louis,  etc.,  R. 
Co.,    35   Mo.  A.  79. 

Pa. — Automatic  Merchandising  Co. 
v.  Delaware,  etc,  Co.,  46  Pa.  Super. 
648. 

S.  C. — Kohn  v.  Richmond,  etc,  R. 
Co.,  37  S.  C.  1.  16  SE  376,  34  AmSR 
726  and  note,  24  LRA  100. 

[a]  Thus,  (1)  delivery  by  a  car- 
rier, on  demand  of  an  officer  levying 
an  attachment,  where  the  attachment 
was  on  a  printed  form  on  which  ap- 
peared a  form  for  bond  not  filled  out, 
without  inquiry  as  to  whether  a  bond 
had  been  given,  does  not  protect  the 
carrier  from  liability  to  the  owner  of 
the  goods.  Georgia  Southern,  etc.,  R. 
Co.  v.  Knight,  11  Ga.  A.  489,  75  SE 
823.  (2)  A  carrier  by  its  bill  of  ladx 
ing  exempted  itself  from  liability  for 
loss  caused  by  "the  authority  of  the 
law."  Act  July  12,  1842  (P.  L.  839) 
I  28,  provides  that  an  "attachment 
shall  be  made  returnable  not  less 
than  2  nor  more  than  4  days  from 
date  thereof."  Act  June  13,  1874  (P. 
L.  285),  provides  that  a  carrier  shall 
not  be  liable  for  goods  taken  from  its 
possession  "by*  writ  of  attachment, 
replevin  or  other  legal  process."  It 
was  held  that  a  carrier  was  liable 
for  goods  taken  from  Its  possession 
under  a  writ  of  attachment  in  which 
the  return  day  was  fixed  seven  days 
after  the  date  of  the  writ,  such  writ 
showing  upon  its  face  that  It  was  il- 
legal. Automatic  Merchandising  Co. 
v.  Pelaware,  etc.,  Co.,  46  Pa.  Super. 
648   raff  233  Pa.  581,  82  A  939]. 

[b]  Demand  by  the  mortgagee  is 
not  such  legal  process  as  will  render 
the  carrier  liable  for  conversion  on 
refusal  to  deliver  the  goods  In  pur- 
suance of  such  demand.  Kohn  v. 
Richmond,  etc.,  R.  Co.,  37  S.  C.  1,  16 
SE  376,  34  AmSR  726,  24  LRA  100. 

[c]  Telegram  directing  seizure 
under  writ. — Where  a  common  car- 
rier surrenders  mules  in  transporta- 
tion to  a  person  who  exhibits  only  a 
telegram  from  a  sheriff,  directing 
him  to  seize  the  mules  under  a  writ 
of  attachment,  alleged  to  be  in  the 
sheriff's  hands,  the  carrier  will  be 
liable  to  the  shipper  In  damages,  for 
negligence,  whether  there  Is  a  con- 
tract in  limitation  of  such  a  liability 
or  not.  And  the  liability  will  not  be 
released  by  the  subsequent  appear- 
ance of  the  sheriff  and  his  actual 
levy  of  the  attachment  on  the  mules. 
Nickey  v.  St.  Louis,  etc.,  R.  Co.,  36 
Mo.  A.  79. 

68.  U.  S. — American  Express  Co. 
V.  Mullins,  212  U.  S.  311,  29  SCt  381, 
68  L.  ed.  626.  16  AnnCas  636:  The 
M.  M.  Chase,  37  Fed.  708;  Robinson 
v.  Memphis,  etc.,  R.  Co.,  16  Fed.  67. 

Ga. — Southern  Express  Co.  v.  Sot- 
tile,  134  Ga.  40,  if.  67  SE  414,  28 
LRANS  139  and  note   [quot  Cyc]. 

111. — Illinois  Cent.  R.  Co.  v.  Frank- 
enberg,  64  111.  88,  6  AmR  92;  Penn- 


sylvania Co.  v.  Canadian  Pac.  R.  Co., 
107  111.  A.  386. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Yohe,  61 
Ind.  181,  19  AmR  727. 

Iowa. — Furman  v.  Chicago,  etc.,  R. 
Co.,  57  Iowa  42,  10  NW  272.  . 

Minn, — Merz  v.  Chicago,  etc,  R. 
Co.,  88  Minn.  33,  90  NW7;  Thomas 
v.  Northern  Pac.  Express  Co.,  73 
Minn.  185,  75  NW  1120. 

Mo. — Danciger  v.  Atchison,  etc.,  R. 
Co.,    (A.)    179   SW   800. 

N.  M. — MacVeagh  v.  Atchison,  etc., 
R.  Co..  8  N.  M.  205,   5  P  457. 

N.  Y. — Bllven  v.  Hudson  River  R. 
Co.,  36  N.  Y.  403,  2  Transcr.  A.  179; 
Martorana  v.  Baltimore,  etc.,  R.  Co., 
89  Misc.  272,  151  NYS-  840;  Spiegel  v. 
Pacific  Mail  Steamship  Co.,  26  Misc 
414,  56  NYS  171. 

N.  D. — Taugher  v.  Northern  Pac 
R.  Co.,  21  N.  6.  Ill,  129  NW  747. 

Pa. — Frank  v.  New  Jersey  Cent.  R. 
Co.,  9  Pa.  Super.  129. 

64.  Martorana  v.  Baltimore,  etc., 
R.  Co.,  89  Misc.  272.  151  NYS  840. 
And  oases  supra  note  63. 

65.  The  Chase,  37  Fed.  708  (hold- 
ing that  notice  on  the  third  day  after 
seizure  Is  insufficient);  Robinson  v. 
Memphis,  etc,  R.  Co.,  16  Fed.  57 
(holding  that  notice  must  be  im- 
mediate); Ohio,  etc.,  R.  Co.  v.  Yohe, 
61  Ind.  181,  19  AmR  727  (holding 
that  notice  must  be  immediate) ;  Fur- 
man  v.  Chicago,  etc.,  R.  Co.,  67  Iowa 
42.  10  NW  272  81  Iowa  540,  46  NW 
1049  (holding  that  notice  must  be  im- 
mediate or  in  time  to^  permit  as- 
sertion of  title  before  the  goods  are 
sold  under  the  writ);  Bllven  v.  Hud- 
son River  R.  Co.,  36  N.  Y.  403,  2 
Transcr.  A.  179  (holding  that  notice 
must  be  prompt,  and  that  notice  on 
the  same  day  is  sufficient);  Mar- 
torana v.  Baltimore,  etc,  R.  Co.,  89 
Misc.   272,  151   NYS  840. 

[a]     Twenty-four   hours'   delay   In 

Jiving  notice  was  held  not  preju- 
lclal.  Frank  v.  New  Jersey  Cent. 
R.  Co.,  9  Pa.  Super.  129. 

68.  V.  S. — Robinson  v.  Memphis, 
etc.,  R.  Co.,  16  Fed.  67. 

Cal. — Horn  v.  Corvarublas,  61  Cal. 
624. 

Minn. — Merz  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  33,  90  NW  7. 

•Mo. — Danciger  v.  Atchison,  etc,  R. 
Co.,   (A.)   179  SW  800. 

N.  D. — Taugher  v.  Northern  Pac. 
R.  Co..  21  N.  D.  Ill,  129  NW  747. 

Or. — Jewett  v.  Olsen,  18  Or.  419,  23 
P  262.  17  AmSR  745. 

67.  Robinson  v.  Memphis,  etc,  R. 
Co.,  16  Fed.  57;  Furman  v.  Chicago, 
etc.,  R.  Co..  67  Iowa  42,  10  NW  272, 
81  Iowa  540,  46  NW  1049.  See  also 
Southern  Express  Co.  v.  Sottile,  134 
Ga.  40,  67  SE  414,  28  LRANS  139 
(holding  that  if  the  consignor  has 
actual  notice  of  the  seizure,  in  time 
to  bring  an  action  to  recover  the 
goods  under  the  provisions  of  the 
law  by  virtue  of  which  they  were 
seized,  this  will  be  sufficient). 

[a]  Hotloe  to  owner's  husband. — 
Where  the  goods  were  delivered  to 
the  carrier  oy  the  husband  of  the 
owner,  It  was  held  that  notice  to 
such  husband  was  sufficient.  Fur- 
man v.  Chicago,  etc,  R.  Co.,  67  Iowa 
42,  10  NW  2T2,  81  Iowa  540,  46  NW 
1049. 

68.  Danciger  v.  Atchison,  etc.,  R. 
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tected  by  the  fact  that  the  writ  is  regular  on  its 
face,  if  it  is  void  in  law.80  However,  if  the  notice 
is  promptly  and  properly  given,  an  action  for  con- 
version will  not  lie,  for  the  carrier  has  a  right 
to  presume  that  the  party  notified  will  attend  to 
his  property  and  protect  it  in  the  suit;71  and  no 
duty  rests  on  the  carrier  to  defend  the  suit  or  to 
exert  itself  to  save  the  goods,  where  seasonable 
notice  has  been  given  the  owner.1  But  if  the  goods 
are  not  actually  taken  from  the  carrier,  legal 
process  will  furnish  no  excuse  for  failure  to  trans- 
port or  to  deliver.'8  Furthermore  a  carrier  will  be 
liable  for  failure  to  deliver,  in  case  the  goods  were 
not  subject  to  seizure;  as,  for  instance,  where  the 
goods  were  seized  under  process  against  one  not 
the  owner,74  or  where  the  goods  cannot  be  lawfully 
attached  on  mesne  process.75 

[i  401]  B.  Seizure  under  Police  Regulations. 
Although  there  is  some  authority  to  the  contrary,78 
according  to  the  weight  of  authority,  a  common, 
carrier  is  not  liable  if  the  goods,  without  its  fault, 


become  obnoxious,  under  a  statute  or  regulation 
promulgated  under  the  police  power  of  the  state, 
and  are  seized  or  destroyed  by  its  authority.77  And 
if  the  officer  has  authority  to  seize  the  goods,  the 
carrier  is  protected,  although  the  officer  thereafter 
wrongfully  destroys  the  goods;78  his  act  of  destroy- 
ing the  goods  is  his  own  act  with  which  the  carrier 
has  nothing  to  do.79  And  the  fact  that  the  statnte 
under  which  the  goods  are  seized  is  unconstitu- 
tional will  not  render  the  carrier  liable,  if,  at  the 
time  of  the  seizure,  the  statute  had  not  been  judi- 
cially declared  unconstitutional.80  While  the  car- 
rier may  appear  in  court  and  contest  for  the  right- 
fulness of  its  possession,  it  is  not  bound  to  do  so, 
but  may  notify  the  owner  of  the  property  and  call 
on  him  to  carry  on  the  litigation."  However,  as  in 
the  case  of  goods  seized  under  attachment  or  exe- 
cution, in  order  to  protect  the  carrier,  it  is  neces- 
sary that  the  seizure  be  made  without  the  procure- 
ment or  contrivance  of  the  carrier,88  that  the  pro- 
ceeding or  process  under  which  it  was  made  appear 


Co..  (Mo.  A.)  179  SW  800  (where  In- 
toxicating liquors  were  destroyed 
within  a  few  minutes  after  they  were 
seized  and  taken  away). 

B8.  Taug-her  v.  Northern  Pac.  R. 
Co.,  21  N.  D.  Ill,  128  NW  747. 

70.  Hera  v.  Chicago,  etc.,  JR.  Co., 
86  Minn.  33,  90  NW  7. 

71.  Savannah,  etc.,  R.  Co.  v>  Wil- 
cox, 48  Ga.  442;  Merz  v.  Chicago,  etc., 
R.  Co.,  86  Minn.  33,  90  NW  7. 

[al  Where  neither  consignor  nor 
consignee  makes  any  response  to  the 
notice,  the  carrier  may  presume  that 
they  have  abandoned  the  property  as 
subject  to  seizure  under  the  process. 
Savannah,  etc.,  R.  Co.  v.  Wilcox,  48 
Ga.  432. 

78.  Savannah,  etc.,  R.  Co.  v.  Wil- 
cox, 48  Ga.  432;  Cleveland,  etc.,  R. 
Co.  v.  Anderson  Tool  Co.,  180  Ind.  463, 
458.  103  NE  102,  49  LRANS  749,  Ann 
Casl916B  1217:  Furman  v.  Chicago, 
etc.,  R  Co.,  81  Iowa  540,  46  NW 
1049;  McVeagh  v.  Atchison,  etc.,  R. 
Co.,  3  N;  M.  205.  5  P  457. 

'If  the  property  is  taken  from  It 
by  proceedings  at  law,  it  then  be- 
comes In  custody  of  the  law,  and  the 
carrier  is  under  no  duty  to  defend 
the  action,  jor  Incur  expense  or  lia- 
bility, further  than  to  notify  the  con- 
signor, and  to  see  that  the  proceed- 
ings by  which  it  is  taken  are  regular, 
and  wait  until  the  matter  Is  adjudi- 
cated. If  the  consignor  falls  to 
come  In  on  notice  and  defend  the  ac- 
tion, the  carrier  is  relieved,  provided 
the  proceedings  are  regular,  and  it 
acts  on  the  adjudication  made." 
Cleveland,  etc.,  R.  Co.  v.  Anderson 
Tool  Co.,  supra. 

73.  Robinson  v.  Memphis,  etc.,  R. 
Co.,  16  Fed.  57;  The  Mary  Ann 
Guest.  16  F.  Cas.  No.  9,197,  Olcott 
498;  Western,  etc.,  R.  Co.  v.  Ohio 
Valley  Banking,  etc.,  Co.,  107  Ga.  612. 
33  SB  821;  Faust  v.  South  Carolina 
R.  Co.,  8  8.  C.  118. 

74.  U.  S. — The  Mary  Ann  Guest. 
16   F.  Cas.  No.   9,196,   1   Blatchf.   358. 

Ind. — Simpson  v.  Dufour,  126  Ind. 
822,  26   NE  69,  22  AmSR  590. 

Mass. — Edwards  v.  White  Line 
Transit  Co.,  104  Mass.  159,  6  AmR 
213 

Mich.— Walker  v.  Detroit,  etc.,  R. 
Co..  49  Mich.  446,  13  NW  812. 

Wis. — Wells  v.  American  Express 
Co.,  65  Wis.  23,  11  NW  537,  12  NW 
441,   42  AmR  695. 

75.  Kilf  v.  Old  Colony,  etc..  R.  Co- 
ll? Mass.  591,  19  AmR  429  (holding 
that,  where  the  statute  prohibiting 
the  sale  of  intoxicating  liquors  makes 
no  exception  of  sales  by  officers  un- 
der legal  process,  such  liquors  can- 
not .be  lawfully  attached  on  mesne 
process,  and  their  seizure  under  stat- 
ute against  them  as  the  property  of 
the  owner 'furnishes  no  defense  for 
failure  to  deliver). 

76.  Seligman  v.  Armijo,  1  N.  M. 
459  infra  note  77   [bj. 


77.  U.  S. — American  Express  Co. 
V.  Mullins,  212  U.  S.  311,  29  SCt  381, 
53  Li.  ed.  526,  15  AnnCas  636;  Wells 
v.  Maine  SS  Co.,  29  F.  Cas.  No.  17,401, 
4  Cliff.  28. 

Ark. — Jonesboro,  etc.,  Co.  v. 
Adams,  117  Ark.  64,  174  SW  627; 
Eager  v.  Jonesboro,etc.,  Express  Co., 
103  Ark.  288,  147  SW  60. 

Ga. — Southern  Express  Co.  v.  Sot- 
tile,  134  Ga.  40,  67  SE  414,  28  LRANS 
139,  and  note;  Southern  R.  Co.  v. 
Heymann,  116  Ga.  616,  45  SE  491  [rev 
on  other  grounds  203  U.  S.  270,  27 
SCt  104,  51  L.  ed.  178,  7  AnnCas 
1130  and  note]. 

Me. — Bennett  v.  American  Express 
Co.,  83  Me.  236.  92  A  159,  23  AmSR 
774.  13  LRA  33. 

Minn. — Thomas  v.  Northern  Pac. 
Express  Co.,  73  Minn.  186,  76  NE 
1120. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Tlrelll.  93  Miss.  797.  48  S  962,  136 
AmSR  559,  21  LRANS  731,  17  Ann 
Cas  879. 

Mo. — banciger  v.  Atchison,  etc.,  R. 
Co..  (A.)  179  SW  800. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489.  32  NE  476, 
34  AmSR  679,   21   LRA  117. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Smith,  20  Tex.  Civ.  A.  451,  49  SW 
627. 

Eng. — Atkinson  v.  Ritchie,  10  East 
530,  103   Reprint  877. 

[a]  Season  for  rnle. — (1)  This  is 
on  the  principle  that  the  contract  of 
the  carrier  Is  always  subject  to  the 
implied  condition  that  It  may  law- 
fully comply  with  its  terms,  and,  If 
its  performance  subsequently  becomes 
unlawful  without  its  fault,  it  is  not 
required  to  violate  the  law  of  the 
jurisdiction  to  complete  Its  under- 
taking. Atkinson  v.  Ritchie,  10  East 
530,  103  Reprint  877.  To  same  effect 
Wells  v.  Maine  SS.  Co.,  29  F.  Cas. 
No.  17,401,  4  Cliff.  228.  (2)  "The 
reason  for  such  a  rule  is  at  once  ap- 
parent;  for  to  hold  that  a  railroad' 
company  Is  bound  to  resist  the  law- 
ful authority  in  protecting  the  goods 
of  a  shipper  would  be  to  lay  down  a 
doctrine  dangerously  approaching 
anarchy."  Southern  R.  Co.  v.  Hey- 
mann, 118  Ga.  616,  622,  46  SE  491. 

[b]  Intoxicating  liquors. — Where 
liquors  in  the  custody  of  the  carrier 
were  seized  and  destroyed  In  con- 
formity with  a  state  statute,  and  the 
carrier  gave  notice  to  the  owner,  it 
was  held  that  it  was  relieved  from 
all  liability.  American  Express  Co. 
v.  Mullins.  212  U.  S.  811,  29  SCt  381. 
53  L.  ed.  525.  15  AnnCas  536;  Wells 
v.  Maine  SS.  Co.,  29  F.  Cas.  No. 
17,401,  4  Cliff.  228.  But  see  Selig- 
man v.  Armijo,  1  N.  M.  459  (where 
defendant  undertook  to  carry  certain 
liquor  for  the  plaintiff  across  the 
plains;  on  the  way,  he  was  stopped 
by  a  detachment  of  United  States 
soldiers,    and    the    liquor    was    taken 


from  him  and  destroyed.  It  being 
claimed  by  them  that  he  had  been 
selling  It  to  the  troops' and  to  In- 
dians, although  such  was  not  the 
fact;  and  in  an  action  against  him 
by  the  owners  of  the  liquor  to  re- 
cover its  value,  defendant  set  up  the 
doctrine  o'f  vis  major;  but  the  court 
applied  the  strict  rule  of  the  com- 
mon law  and  held  that  he  was  liable; 
that  no  technical  vis  major  .was 
proved). 

[c]  flame- — (1)  A  carrier  of  an 
interstate  shipment  of  game  Is  not 
liable  to  the  shipper,  where  the  ship- 
ment was  unlawful  or  was  seised  at 
destination  by  lawful  authority. 
Jonesboro,  etc.,  R.  Co.  v.  Adams,  117 
Ark.  64,  174  SW  627.  (2)  Where 
fully 


game  birds,  although  lawf 


taken 


and  shipped  in  Arkansas,  were  not 
packed  in  the  manner  prescribed  by 
the  Lacey  Act  of  May  25,  1900  (31 
U.  S.  St.  at  L.  188  c  653  5  6),  and 
were  seised  and  confiscated  by  the 
game  warden  in  Missouri  before  ar- 
riving at  their  destination  in  Illinois, 
the  shipment  not  being  interstate 
commerce  in  the  full  sense,  the  car- 
rier was  not  .liable  to  the  shipper 
for  the  value  of  the  game  so  seized. 
Eager  v.  Jonesboro,  etc.,  Express  Co- 
103  Ark.  288,   147  SW  60. 

[d]  floods  seised  under  quarantine 
regulations. — (1)  A  carrier  was  ex- 
cused for  refusing  to  deliver  a  ship- 
ment of  bananas  to  the  consignee, 
where,  on  its  arrival,  the  carrier  was 
notified  by*  the  chief  of  police  not  to 
deliver,  and  that  the  consignee  would 
not  be  allowed  to  unload  and  distrib- 
ute the  fruit.  If  delivered,  the  chief 
of  police  acting  under  Instructions 
from  a  sanitary  commission  created 
by  an  ordinance  establishing  a  quar- 
antine against  all  bananas  from  New 
Orleans,  although  the  particular 
shipment  was  made  from  Mobile. 
Alabama,  etc.,  R.  Co.  v.  Tlrelll,  93 
Miss.  797,  48  S  962,  186  AmSR  669. 
21  LRANS  731,  17  AnnCas  879  and 
note.  (2)  A  carrier  is  not  liable  for 
failure  to  deliver  cattle  shipped  from 
another  state,  where  such  delivery  is 
forbidden  by  the  live  stock  quaran- 
tine laws  of  the  state  where  deliv- 
ery Is  to  be  made,  and  the  shipper 
knows  that  such  quarantine  Is  in  ef- 
fect when  he  ships  the  cattle.  St. 
Louis,  etc.,  R.  Co.  v.  Smith,  20  Tex. 
Civ.  A.  451,  49  SW  627. 

78.  Danciger  v.  Atchison,  etc.,  R. 
Co.,   (Mo.  A.)   179  SW  800. 

79.  Danciger  v.  Atchison,  etc.,  R. 
Co.,    (Mo.  Aj  179  SW   800. 

80.  Southern  Express  Co.  v.  Sot- 
tile,  134  Ga.  40,  67  SE  414,  28  LRANS 
139  and  note;  McAUster  v.  Chicago. 
etc.,  R.  Co.,  74  Mo.  851. 

81.  American  Express  Co.  v.  Mul- 
lins, 212  U.  S.  311.  29  SCt  381,  6S 
L.  ed.  625,  15  AnnCas  536. 

89.  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,     49    Oh.    St.     489.     32    NE 
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to  be  valid,8*  and   that  the  carrier  give  prompt 
notice  to  the  owner.** 

U  402]  0.  Garnishment.85  Property  in  the 
hands  of  a  carrier  before  the  transportation  has 
commenced,  or  which  is  being  held  by  it  for  de- 
livery after  transportation  has  been  completed,  is 
subject  to  garnishment  proceedings,  if  within  the 
jurisdiction  of  the  court  issuing  the  writ.8*  Snch 
a  garnishment  while  it  remains  in  "force  excuses  the 
earner  from  delivering  the  property  to  the  shipper 
or  consignee.87  However,  it  is  well  settled  that  a 
garnishment  of  the  carrier  at  the  suit  of  a  creditor 
of  the  owner  of  the  goods  is  not  effectual  while  the 
goods  are  in  transit.88  The  carrier  is  under  no 
obligation  to  suspend  its  duty  of  transportation  in 
response  to  notice  of  such  proceeding.8*    Nor  is  the 


carrier  liable  to  garnishment  in  respect  of  goods 
which  are  beyond  the  territorial  limits  of  jurisdic- 
tion of  the  court  issuing  the  process.90  These  ex- 
ceptions to  the  general  rule  are  founded  on  con- 
sideration of  public  policy  for  the  protection  of 
carriers  in  discharge  of  the  duties  they  owe  to  the 
public  and  are  to  be  given  a  liberal  operation.*1  If 
the  goods  are  taken  from  the  carrier's  possession 
and  it  pays  the  consignee  for  his  interest,  with  or 
without  suit,  such  carrier  succeeds  to  all  the  con- 
signee's rights  of  recovery  or  rights  of  action.** 
[$  403]  D.  Bights  of  Officer  Levying  on  Goods. 
The  officer  under  legal  process  can  only  take  the 
goods  from  the  carrier  by  paying  the  carrier's 
charges,  and  on  doing  so  he  is  subrogated  to  the 
carrier's  lien.** 


XVL    LIABILITY  AND  ACTIONS  FOB  DELAY14 


[J  404]    A.    In  Absence  of  Special  Contract— 
1.    Statement  of  General  Bole.    A  carrier  is  not  an 


insurer    against    delay    in    the    transportation    of 
goods.*8    The  principle  on  which  the  carrier's  ex- 


476.  84  AnSR  679,  21  LRA  117. 

S3.  Bennett  v.  American  Express 
Co.,  83  Me.  236.  22  A  169,  28  AmSR 
774,  13  LRA  33;  Fehrenbach  Wine, 
etc,  Co.  v.  Atchison,  etc,  R.  Co..  182 
Mo.  A.  1,  1«7  SW  681;  Baltimore, 
etc,  R.  Co.  v.  O'Donnell,  49  Oh.  St. 
489.  32  NE  476.  34  AmSR  679,  21 
LRA  117. 

[a]  Seizure  of  (uu. — Where 
rune  la  unlawfully  seised  by  an  of- 
ficer without  a  warrant  or  local  proc- 
ess, he  Is  a  trespasser,  and  the  car- 
rier is  liable  In  the  same  manner  as 
if  it  allowed  any  other  trespasser 
to  take  property  out  of  its  custody. 
Bennett  v.  American  Express  Co.,  83 
Me.  236,  22  A  169.  22  AmSR  774.  13 
LRA  33:  Merriman  v.  Great  North- 
ern Express  Co.,  63  Minn.  648,  65 
NW  1080. 

[b]  Seizure  of  tatojdeaWnff 
nqaorsw—  (1)  Where  an  officer,  with- 
out proper  legal  process,  seized  and 
destroyed  liquors  in  possession  of  a 
carrier,  the  officer  was  a  mere  tres- 
passer, and  the  carrier  was  liable  for 
his  act.  Fehrenbach  Wine,  etc.,  Co. 
v.  Atchison,  etc.,  R.  Co.,  182  Mo.  A. 
1.  167  SW  631.  (2)  And  the  fact  that 
the  carrier  acted  In  food  faith  in  sur- 
rendering; the  liquors,  or  that  they 
may  have  been  seized  by  force,  con- 
stitutes no  defense.  Fehrenbach 
Wine,  etc,  Co.  v.  Atchison,  etc,  R. 
Co.,  supra. 

84.  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  82  NE  476. 
34  AmSR  679,  21  LRA  117.  But  see 
Thomas  v.  Northern  Pac  Express 
Co..  73  Minn.  185,  76  NW  1120  (hold- 
ing- that,  the  state  being  the  owner 
of  game  unlawfully  killed,  the  car- 
rier is  accountable  only  to  the  state 
therefor,  and  is  not  bound  to  give 
notice  to  the  consignor  of  seizure). 

85.  See  generally  Garnishment 
[20  Cyc   969]. 

88.  Walker  v.  Detroit,  etc.,  R.  Co., 
49  Mich.  446,  13  NW  812  (recogniz- 
ing the  rule);  Cooley  v.  Minnesota 
Transfer  R.  Co..  68  Minn.  327,  65 
NW  141.  39  AmSR  609:  Landa  v. 
Hoick,  129  Mo.  663.  81  SW  900,  60 
AmSR  469'  and  note;  Bingham  v. 
Lamping,  26  Pa.  340,  67  AmD  418 
(recognizing  the  rule). 

[a]  Garner's  knowledge  of  owner- 
ship The  carrier  is  not  liable  to 
garnishment,  unless  It  has  knowl- 
edge that  the  goods  belong  to  the 
debtor  in  the  garnishment  proceed- 
ing. Walker  v.  Detroit,  etc.,  R.  Co., 
49  Mich  446.  13  NW  812. 

[b]  Xf  the  garnishment  la  la  a 
proceeding  against  the  shipper  the 
carrier  is  not  chargeable  for  subse- 
quent delivery  to  the  consignee,  as 
it  has  a  right  to  presume,  in  the 
absence    of    Knowledge    to    the    con- 


trary,  that   they  belong   to   the  con 
aignee  and  not  to  the  shipper.    Bing- 
ham   v.     Lamping,     26     Pa.     340,     67 
AmD  418. 

87.    Cooley  v.  Minnesota  Transfer 


Co.,  63  Minn.  327.  66  NW  141.  39 
AmSR  609;  A.  C.  Haase,  etc,  Fish 
Co.  v.  Merchants'  Despatch  Transp. 
Co..  143  Mo.  A.  42,  122  SW  362. 

88.  Oa. — Western  R.  Co.  v.  Thorn- 
ton, 60  Oa.  300. 

111.— Illinois  Cent.  R.  Co.  v.  Cobb. 
48  111.  402;  Michigan  Cent.  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,   1   111.  A  399. 

Iowa. — Montrose  Pickle  Co.  v.  Dod- 
son,  etc..  Mfg.  Co.,  76  Iowa  172,  40 
NW  706,  14  AmSR  213,  2  LRA  417. 

Minn. — Stevenot  v.  Eastern  R.  Co., 
61  Minn.  104,  63  NW  266,  28  LRA 
606. 

Pa. — Pennsylvania  R.  Co.  v.  Pen- 
nock,  61  Pa.  244  [disappr  Chllds  v. 
DlgUV,   24   Pa.   23]. 

wis. — Bates  v.  Chicago,  etc,  R. 
Co.,  60  Wis.  296.  19  NW  72,  60  AmR 
369. 

But  see  Adams  v.  Scott,  104  Mass. 
164  [diet  Edwards  v.  White  Line 
Transit  Co,  104  Mass.  159.  6  AmR 
213;  Clark  v.  Brewer,  6  Qray  320; 
Bottom  v.  Clarke,  7  Cuah.  487]  (hold- 
ing that,  in  an  action  against  a  resi- 
dent of  another  state  who  appears 
and  answers,  common  carriers,  hav- 
ing in  their  possession  in  this  state 
In  course  of  transportation  to  de- 
fendant at  his  place  of  residence  a 
sealed  package  of  money  belonging 
to  him  may  be  summoned  and 
charged  as  his  trustees). 

89.  See  cases  supra  note  88. 

80.  Kan. — Wheat  v.  Platte  City, 
etc,  R.  Co.,  4  Kan.  370. 

Ky. — Sutherland  v.  Peoria  Second 
Nat.  Bank,  78  Ky.  260. 

Mass. — Clark  v.  Brewer,  6  Gray 
320.  „ 

N.  H. — Lawrence  v.  Smith,  45  N.  H. 
533.  86  AmD  183. 

Pa. — Pennsylvania  R.  Co.  v.  Pen- 
nock.  51  Pa.  244. 

Wis. — Bates  v.  Chicago,  etc,  R.  Co, 
60  Wis.   296,  19  NW  72,  60  AmR  369. 

81.  Illinois  Cent.  R.  Co.  v.  Cobb, 
48  111.  402,  403  (where  it  was  said, 
with  reference  to  the  injustice  of 
holding  carriers  liable  as  garnishees 
in  such  cases:  "They  are  obliged, 
under  ordinary  circumstances,  to 
carry  all  that  shall  be  delivered  to 
them,  and  they  discharge  their  duty 
by  carrying  and  delivering  accord- 
ing to  the  contract.  It  is  not  their 
business,  nor  is  it  their  interest,  to 
know  to  whom  the  various  articles 
belong,  nor  should  it  be  required  of 
them    that   conflicting    claims   to   the 

Property  Intrusted  to  them,  should 
e  adjusted  through  controversies 
[In  which  they  have  no  interest,  and], 
the  burden,  annoyance  and  expense 
of  which  they  must  bear. 
When  the  property  has  left  the 
county  and  Is  in  transit  to  a  distant 
point,  though  on  the  same  line  of 
railway,  It  would  be  unreasonable  to 
subject  the  company  to  the  costs, 
vexation  and  trouble  of  such  a  pro- 
cess, merely  because  It  had  received 
to    be    carried    that    which    the    law 


compelled  them  to  receive  and 
carry");  Michigan  Cent.  'R.  Co.  v. 
Chicago,  etc,  R.  Co,  1  111.  A  399 
(where  It  was  said  that  the  same 
considerations  which  exempt  public 
officers  and  agents  In  the  discharge 
of  their  official  duties  from  the  oper- 
ation of  the  statute  are  applicable  to 
common  carriers  wherever  subject- 
tion  to  the  process  will  manifestly 
and  necessarily  interfere  with  the 
proper  discharge  of  their  official  du- 
ties); Bates  v.  Chicago,  etc,  R.  Co. 
60  Wis.  296.  306,  19  NW  72,  50  AmR 
369  (where  It  was  said:  "The  nature 
of  the  possession  and  control  which 
the  railroad  company  has  of  and  over 
personal  property  in  actual  transit; 
the  interruption  of  business,  and  the 
general  Inconvenience  which  must 
necessarily  result  from  holding  such 
property  the  subject  of  the  garnishee 
process, — It  appears  to  us  are  amply 
sufficient  to  Justify  us  in  making  such 
property  an  exception  to  the  general 
rule,  in  the  absence  of  any  positive 
declaration  of  the  legislature  sub- 
jecting such  property  to  the  process." 
The  statute  in  this  case  provided 
[Wis.  Rev.  St.  {  2762],  that  if  the 
answer  disclose  any  property  "In  the 
possession  or  under  the  control  of 
the  garnishee,  the  officer  having  a 
writ  of  attachment  or  an  execution, 
If  any,  may  levy  upon  the  Interest 
of  the  defendant  In  the  same;  other- 
wise the  garnishee  shall  hold  the 
same  until  the  order  of  the  court 
thereon"). 

88.  Holmes  v.  Balcom,  84  Me.  226, 
24  P  821. 

83.  Thompson  v.  Rose,  16  Conn. 
71,  41  AmD  121;  Rucker  v.  Donovan, 
18   Kan.   261,   19  AmR  84. 

84.  XdaMllty  of  ooaBeottBff  oarrier 
for  damages  caused  by  delay  see 
infra  (  900. 

Belay  of  goods  ■hipped  by  water 
see  Shipping  [36  Cyc  266]. 

85.  U.  S. — Southern  Pac.  R.  Co.  v. 
Arnett,  126  Fed.  76.  61  CCA  131; 
Farmers'  I*.  &  T.  Co.  v.  Northern 
Pac.  R.  Co.,  120  Fed.  873.  67  CCA 
538  [an*  195  U.  S.  439,  25  SCt  84,  49 
L.   ed.   269]. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Cheatwood,  (A.)  68  S  720,  721  [cit 
Cyc]. 

Ark. — Choctaw,  etc,  R  Co.  v.  Wal- 
.ker,  71  Ark.  671,  76  SW  1068. 

Del. — Truax  v.  Philadelphia,  etc, 
R.  Co,   8  Del.  233. 

111. — Bacon  v.  Cleveland,  etc.,  R. 
Co,  155  111.  A  40;  Adams  Express 
Co.  v.  Bratton.  106  111.  A  563. 

Ind. — Pittsburgh,  etc.  R.  Co.  v. 
Knox.  177  Ind.  344,  98  NE  295;  Pitts- 
burgh, etc,  R.  Co.  v.  Hollowell.  65 
Ind.  188.  32  AmR  63;  Cleveland,  etc, 
R.  Co.  v.  Heath,  22  Ind.  A.  47.  63  NE 
198. 

Ind.  T. — Missouri,  etc.  R.  Co.  v. 
Truskelt.  2  Ind.  T.  633,  53  SW  444. 

Ky. — Louisville,  etc..  Packett  Co.  v. 
Bottorff,  77  SW  920,  25  Kyi,  1824. 
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traordinary  liability  is  founded  does  not  extend  to 
the  time  occupied  in  transporting  the  goods.9*  As 
to  the  time  of  delivery,  their  liability  stands  on  the 
same  ground  as  that  of  ordinary  bailees  for  hire.*7 
Hence  the  rule  is  one  of  general  application  that, 
in  the  absence  of  special  contract  binding  the  car- 
rier to  deliver  within  a  specified  time,  mere  delay 
in  transportation  does  not  create  any  liability  to 
respond  in  damages.98  As  to  the  diligence  and  care 
required  in  completing  the  express  or  implied  con- 
tract for  transportation  only,  the  rule  is  that  the 


carrier  is  bound  to  use  reasonable  diligence  and 
care,  and  that  only  negligence  will  render  it 
liable,  unless  a  stipulated  time  is  fixed  in  the  con- 
tract.9 The  shipper  assumes  the  risk  of  unavoid- 
able accidents,1  and  of  usual  and  ordinary  delays 
incident  to  the  ordinary  conduct  of  the  carrier's 
business.2  Nevertheless,  if  damage  results  from 
failure,  without  good  excuse,  to  deliver  the  goods 
at  their  destination  within  a  reasonable  time,  the 
carrier  is  liable  for  such  damage;*  and  the  rule 
applies  to  shipments  of  live  stock  as  well  as   to 


Miss. — Alabama,  etc.,  R.  Co.  v. 
Pounder,  82  Miss.  668,  35  S  156. 

Mo. — McFall  v.  Chicago,  etc,  R. 
Co..  181  Mo.  A.  142.  168  SW  341. 

N.  Y. — Cormack  v.  New  York,  etc., 
R.  Co.,  196  N.  Y.  442.  90  NE  66,  24 
LEANS  1209,  17  AnnCas  949;  Black- 
stock  v.  New  York,  etc.,  R.  Co..  20 
N.  Y.  48.  75  AmD  372;  Wibert  v.  New 
York,  etc.,  R.  Co.,  12  N.  Y.  246;  Par- 
sons v.  Hardy,  14  Wend.  215,  28 
AmD  521. 

N.  C. — Boner  v.  Merchant's  Steam- 
boat Co..  46  N.  C.  211. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Nelson,  1  Coldw.  272;  Baker  v. 
Louisville,  etc.,  R.  Co.,  10   Lea  304: 

Tex. —  Belcher  v.  Missouri,  etc.,  R. 
Co.,  92  Tex.  693,  60  SW  569;  Trout  v. 
Gulf,  etc.,  R.  Co.,  (Civ.  A.)  Ill  SW 
220;  San  Antonio,  etc.,  R.  Co.  v. 
Josey,  (Civ.  A)  71  SW  606;  Texas 
Cent.  R.  Co.  v.  Dorsey,  30  Tex.  Civ. 
A.   877,   70  SW  575. 

Va. — Herring  v.  Chesapeake,  etc., 
R.  Co.,  101  Va.  778,  45  SE  822. 

W.  Va. — Delaney  v.  U.  S.  Express 
Co.,  70  W.  Va.  502,  606,  74  SE  512 
[clt  Cyc). 

See  also   cases  Infra  notes  96-8. 

"The  same  reasons  do  not  apply 
when  the  thing  is  actually  trans- 
ported and  delivered,  although  When 
delivered  It  may  be  greatly  dimin- 
ished In  value  by  a  fall  in  the  mar- 
ket price,  or  its  value  partially  or 
entirely  destroyed  by  reason  of  Its 
inherent  perishable  nature  which  has 
worked  its  partial  or  entire  destruc- 
tion while  in  transit."  Gulf,  etc.,  R. 
Co.  v.  Levi,  76  Tex.  337,  841,  13  SW 
191,  18  AmSR  45,  8  LRA  823,  12  SW 
677. 

"A  railroad  carrier  stands  upon  the 
Same  footing  as  other  carriers,  and 
•  may  excuse  delay  in  the  delivery  of 
goods  by  accident  or  misfortune  not 
inevitable  or  produced  by  the  act  of 
God.  All  that  can  be  required  of  It 
in  any  emergency  Is  that  it  shall  ex- 
ercise due  care  and  diligence  to 
guard  against  delay  and  to  forward 
the  goods  to  their  destination;  and 
so  It  has  been  uniformly  decided. 
In  the  absence  of  special 
contract  there  Is  no  absolute  duty 
resting  upon  a  railroad  carrier  to 
deliver  the  goods  Intrusted  to  It 
within  what,  under  ordinary  circum- 
stances, would  be  a  reasonable  time. 
Not  only  storms  and  floods  and  other 
natural  causes  may  excuse  delay, 
but  the  conduct  of  men  may  also  do 
so."  Geisner  v.  Lake  Shore,  etc.,  R. 
Co.,  102  N.  Y.  563,  670,  7  NE  828,  55 
AmR  837. 

9a  Wernick  v.  St.  Louis,  etc.,  R. 
Co.,  137  Mo.  A.  37,  109  SW  1027; 
Wibert  v.  New  York,  etc.,  R.  Co.,  19 
Barb.  (N.  Y.)  38  [aft  12  N.  Y.  245]; 
Parsons  v.  Hardy,  14  Wend.  (N.  Y.) 
215,  28  AmD  621.  And  cases  supra 
note  96. 

97.  Wibert  v.  New  York,  etc..  R. 
Co.,  19  Barb.  (N.  Y.)  36  [aff  12  N.  Y. 
245];  Parsons  v.  Hardy,  14  Wend. 
(N.  Y.)  216,  28  AmD  521.  And  cases 
supra  note  95. 

98.  Bacon  v.  Cleveland,  etc..  R. 
Co.,  156  111.  A.  40;  Shoot  v.  Cleve- 
land, etc.,  R.  Co.,  146  111.  A.  532; 
Adams  Express  Co.  v.  Bratton,  106 
111.  A.  568;  Chicago,  etc.,  R.  Co.  v. 
Simms,  18  111.  A.  68;  Ecton  v.  Chi- 
cago, etc.,  R.  Co.,  125  Mo.  A.  223.  102 
SW  575;  Woodford  v.  Baltimore,  etc., 
R.  Co..  70  W.  Va.  195,  78  SE  290. 
And  see  cases  Infra  note  97. 


[a]  Wot  a  conversion. — Mere  de- 
lay in  delivery  will  not  render  the 
carrier  liable  for  conversion.  See 
Infra  9  444. 

99.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Vaughan.  84  Ark.  311,  105  SW  673. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  233. 

Ga.— Johnson  v.  East  Tennessee, 
etc..  R.  Co.,  90  Ga.  810,  17  SE  121. 

111. — Perkins  v.  Cleveland,  etc..  R. 
Co.,  183  111.  A.  631;  St.  Louis  Mer- 
chants Bridge  Terminal  R.  Co.  v. 
Tassey,  122  111.  A.  339. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  27  NE  686,  28  NE  208. 

Iowa. — Pine  v.  Chicago,  etc.,  R.  Co., 
153  Iowa  1,  138  NW  128,  39  LRANS 
639. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gormley,  109  SW  346,  33  KyL  188,  111 
SW  289,   33  KyL  802. 

Me. — Young  v.  Maine  Cent.  R.  Co., 
113  Me.  113,  93  A  48. 

Md. — Pennsylvania  R.  Co.  v.  Clark, 
118  Md.  514,  618,  85  A  613  [cit  Cyc]; 
Philadelphia,  etc.,  R.  Co.  v.  Diffendal. 
109  Md.  494,  72  A  193,  468;  Shockley 
v.  Pennsylvania  R.  Co.,  109  Md.  123, 
71  A  437;  Philadelphia,  etc.,  R.  Co. 
v.  Lehman,  56  Md.  209,  40  AmR  415. 

Mass. — Hoadley         v.  Northern 

Transp.  Co.,  116  Mass.  304,  ID  AmR 
106. 

Mich. — Heller  v.  Chicago,  etc.,  R. 
Co.,  109  Mich.  53,  66  NW  667,  68  Am 
SR  641. 

Minn. — Gamble-Robinson  Commn. 
Co.  v.  Northern  Pac.  R.  Co.,  107  Minn. 
187,  119   NW  1068. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Haynes,  64  Miss.  604,  1  S  766;  Frank 
v.  Memphis,  etc.,  R.  Co.,  52  Miss.  670; 
Vicksburg,  etc.,  R.  Co.  v.  Ragedale, 
46  Miss.  468.' 

Mo. — Dawson  v,  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Sikes  v.  St.  Louis, 
etc.,  R.  Co.,  190  Mo.  A.  181,  176  SW 
255;  Hunt  v.  St.  Louis,  etc.,  R.  Co., 
(A.)  173  SW  61:  McFall  v.  Chi- 
cago, etc.,  R.  Co.,  181  Mo.  A.  244,  168 
SW  344;  McDowell  v.  Missouri  Pac. 
R.  Co.,  167  Mo.  A.  676,  152  SW  435; 
Otrich  v.  St.  Louis,  etc..  R.  Co.,  154 
Mo.  A.  420,  184  SW  666;  Wright  v. 
Chicago,  etc,  R.  Co.,  118  Mo.  A.  392, 
94  SW  656. 

N.  Y. — Gelsmer  v.  Lake  Shore,  etc., 
R.  Co.,  102  N.  Y.  663,  7  NE  828,  65 
AmR  837;  Stedman  v.  Western 
Transp.  Co.,  48  Barb.  97;  Wibert  v. 
New  York,  etc.,  R.  Co..  19  Barb.  36 
[aff  12  N.  Y.  245];  Parsons  v.  Hardy. 
14  Wend.  216,  28  AmD  621. 

N.  C. — Boner  v.  Merchant's  Steam- 
boat Co.,  46  N.  C.  211. 

Pa. — Ludwlg  v.  Meyre.  5  Watts  & 
S.  435;  Hill  v.  Humphreys,  6  Watts  & 
S.  123,  39  AmD  117;  Eagle  v.  White, 
6  Whart.  506,  37  AmD  434;  Keller  v. 
Pennsylvania  R.  Co.,  17  Pa.  Dlst.  920. 
i  S.  C. — Nettles  v.  South  Carolina  R. 
Co.,  41  S.  C.  L.  190,  62  AmD  409. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Stone,  112  Tenn.  348,  79  SW  1031.  105 
AmSR  956;  Nashville,  etc.,  Ri  Co.  v. 
Jackson,  6  Helsk.   271. 

Tex. — Gulf,  etc.  R.  Co.  v.  Ellison, 
70  Tex.  491,  7  SW  785;  Kemendo  v. 
Fruit  Dispatch  Co.,  61  Tex.  Civ.  A. 
631.  131  SW  73;  St.  Louis  South- 
western R.  Co.  v.  Thompson,  (Civ.  A.) 
103  SW  684;  Missouri,  etc.,  R.  Co.  v. 
Kyser,  43  Tex.  Civ.  A.  322.  96  SW 
T47;  International,  etc.,  R.  Co.  v. 
Young,  (Civ.  A.)  72  SW  68;  Interna- 
tional, etc.,  R.  Co.  v.  Hynes.  3  Tex. 
Civ.    A.    20.    21    SW    622.      See    also 


Bergin  v.  Missouri,  etc.,  R.  Co.,  <Civ. 
A.)   150  SW  1184. 

Vt. — Mann  v.  Blrchard,  40  Vt.  326, 
94  AmD  398. 

Va. — Southern  R  Co.  v.  Wilcox,  99- 
Va.  394,  39  SE  144. 

Eng. — D'Arc  v.  London,  etc..  R.  Co.. 
L.  R.  9  C.  P.  325;  Taylor  v.  Great 
Northern  R.  Co.,  L.  R.  1  C.  P.  385: 
Great  Western  R.  Co.  v.  Redmayne. 
L.  R.  1  C.  P.  329;  Hales  v.  London. 
etc.,  R.  Co.,  4  B.  &  S.  66.  116  ECL  66. 
122  Reprint  384;  Hughes  v.  Great 
Western  R.  Co.,  14  C.  B.  637,  78  ECL 
637,  26  EngL&Eq  347,  189  Reprint 
262;  Robinson  v.  Great  Western  R. 
Co.,  1  H.  4  R.  97;  Raphael  v.  Pick- 
ford,  5  M.  &  G.  551.  44  ECL  292,  134 
Reprint  680;  Donohoe  v.  London,  etc.. 
R.  Co.,  15  Wkly.  Rep.  792.  See  also 
cases  supra  note  96. 

[al  Kb*  teat  of  liability  of  tit* 
carrier  on  the  question  of  delay  In 
transportation  Is  not  whether  the  run 
made  by  it  was  reasonable,  but 
whether  It  used  reasonable  care  to 
transport  In  a  reasonable  time.  St. 
Louis,  etc.,  R.  Co.  v.  Hurst,  (Tex.  Civ. 
A.)  135  SW  699.* 

[b]  Statutory  declaration  of  rule. 
— Wahle  v.  Great  Northern  R.  Co.,  41 
Mont.  326,  109  P  718. 

[c]  Application  of  rule. — A  car- 
rier is  not  liable  for  the  death  of  a 
horse  due  to  the  length  of  time  taken 
in  transportation,  where  It  arrived  at 
its  destination  substantially  on 
schedule  time,  and  there  is  no  evi- 
dence that  there  -were  faster  freight 
trains  by  which  the  destination  could 
have  been  reached  sooner;  the  failure 
to  accelerate  the  movement  by  at- 
taching the  freight  car  to  a  pas- 
senger train  not  being  negligence. 
Pine  v.  Chicago,  etc.,  R.  Co.,  153  Iowa 
1.  133  NW  128,  39  LRANS  639. 

[d]  Perishable  freight— It  has 
been  held  that  the  rule  Is  especially 
applicable  in  the  case  of  perishable 
freight.  Pennsylvania  R.  Co.  v. 
Clark,  118  Md.  614,  86  A  613. 

[e]  If  there  Is  no  negligence  tu 
transportation,  a  reasonable  time 
after  the  arrival  of  the  goods  should 
be  allowed  for  delivery.  Sherman  v. 
Hudson  River  R.  Co..  64  N.  Y.  254. 

[f]  In  Colorado  by  express  statu- 
tory provision  it  is  made  the  rule 
that  every  common  carrier  oha'.l 
transport  any  and  all  shipments  be- 
tween points  within  the  state  with 
the  utmost  diligence.  Colorado,  etc, 
R.  Co.  v.  State  R.  Commn.,  64  Colo. 
64,  129  P  606. 

1.  McKensle  v.  Michigan  Cent.  R. 
Co..  137  Mich.  112,  100  NW  260. 

a.  International,  etc.,  R.  Co.  v. 
Landa.   (Tex.  Civ.  A.)   183  SW  384. 

3.  U.  S. — Ormsby  v.  Union  Pac.  R. 
Co.,  4  Fed.  706,  4  McCrary  48. 

Ala. — Richmond,  etc.,  R.  Co.  v. 
Trousdale,  99  Ala.  389,  13  S  23,  42 
AmSR  69. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Vaughan,  88  Ark.  138,  113  SW  1085; 
St.  Louis,  etc..  R.  Co.  v.  State,  84 
Ark.    150,    104    SW    1106;    Adams    Ex- 

Eress  Co.  v.  Williams,  14  SW  40:  St 
ouis,    etc.,    R.    Co.    v.    Mudford.    44 
Ark.  439. 

Ga. — Macon,  etc.,  R.  Co.  v.  Walton. 
127  Ga.  294,  56  SE  419;  Florida  Cent., 
etc.,  R.  Co.  v.  Berry,  116  Ga.  19,  42 
SE  371;  Smith  v.  Cleveland,  etc.,  R. 
Co.,  92  Ga.  539,  18  SE  977;  Lowe  v. 
East  Tennessee,  etc.,'  R.  Co.,  90  Ga. 
85,  15  SE  692;  Rome  R.  Co.  v.  Sulli- 
van, 32  Ga.  400. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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other  elasses  of  property  or  goods  shipped.*  When 
a  common  carrier  undertakes  to,  convey  goods,  the 
law  implies-  a  contract  that,  they  shall  be  delivered 
at  destination  within  a  reasonable  time,  in  the  ab- 
sence of  any  special  agreement  as  to  the  time  of 
delivery.5  This  duty,  it  is  said,  is  as  obligatory  as 
the  duty  to  deliver  safely.'  And  the  principle  ap- 
plies, although  there  is  a  written  contract  for  the 
shipment  which  contains  no  stipulation  as  to  the 
time  within  which  the  goods  are  to  be  delivered-. 
The  law  will  nevertheless  imply  an  undertaking  to 
carry  within  a  reasonable  time.7     Furthermore,  if 


a  delay  in  transportation  shall  occur  from  what- 
ever cause,  the  carrier  must  take  care,  by  such 
steps  as  lie  within  its  power,  to  protect  the  goods 
shipped,  to  the  end  that  the  same  shall  be  fully 
insured  against  increased  danger  or  injury  on  ac- 
count thereof,  and  the  requirement  for  commen- 
surate care  is  equivalent  to  the  highest  degree  of 
care  possible  to  the  situation  and  necessary  to 
safety.8 

[f  405]  2.  Rule  as  Affected  by  Statutes  Provid- 
ing Penalty  for  Delay.  Statutes  which  subject  car- 
riers to  a  penalty  for  failure  to  transport  goods. 


111. — Ohio,  etc.,  R.  Co.  v.  Dunbar. 
20  111.  CSS.  71  AmD  291;  Michigan 
Southern,  etc.  R.  Co.  v.  Day,  10  111. 
175.  71  AmD  278;  Jackson  v.  New 
York  Cent.,  etc.,  R.  Co..  167  111.  A. 
461. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  27  NE  586,  28  NE  208. 

Iowa. — Makin  v.  Minneapolis,  etc., 
R.  Co..  1S7  NW  729;  Titles  v.  Chicago, 
etc..  R.  Co..  142  Iowa  309,  120  NW 
672;  Slemonsma  v.  Chicago,  etc.,  R. 
Co..  127   Iowa  607,   116   NW  230. 

Ky. — Hendrlck  v.  American  Express 
Co.,  138  Ky.  704,  128  SW  1089,  32 
LRANS  867:  Cincinnati,  etc.,  R.  Co. 
v.  Pendleton.  96  SW  434.  29  KyL  721; 
Felton  v.  McCreary-McClellan  Live 
Stock  Co.,  59  SW  T44,  22  KyL  1058; 
Cincinnati  Southern  R.  Co.  v.  Potts, 
10  Ky.  Op.  894. 

La. — Clark  v.  Texas,  etc.,  R.  Co.,  9 
La.  A.   (Orleans)   201. 

Me.— Johnson  v.  New  York,  etc.,  R. 
Co..  Ill  Me.  263,  88  A  988;  Fisher  v. 
Boston,  etc,  R.  Co.,  99  Me.  338,  69  A 
532.  105  AmSR  283,  68  LRA  390. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whitehlll,  104  Md.   295.   64  A  1033. 

Minn. — Bibb  Broom  Corn  Co.  v. 
Atchison,  etc..  R.  Co..  94  Minn.  269. 
102  NW  709,  110  AmSR  361,  69  LRA 
609.  3  AnnCas  450. 

Mo. — Prultt  v.  Hannibal,  etc..  R. 
Co.,  62  Mo.  627;  Tout  v.  Wabash  R. 
Co.,  136  Mo,  A.  697.  119  SW  1;  Mc- 
Crary  v.  Missouri,  etc,  R.  Co.,  99-  Mo. 
A.  518,  74  SW  2;  Sloop  v.  Wabash  R. 
Co..  93  Mo.  A.  606,  67  SW  956;  Glass- 
cock v.  Chicago,  etc.,  R.  Co.,  86  Mo. 
A.  114;  Blanchard  v.  Chicago,  etc.,  R. 
Co.,  60  Mo.  A.  267:  Gelvin  v.  Kansas 
City,  etc..  R.  Co.,  21  Mo.  A.  273. 

Mont. — Nelson  v.  Great  Northern 
R.  Co..  28  Mont.  297,  72  P  642. 

Nebr. — Jeffries  v.  Chicago,  etc.,  R. 
Co.,  88  Nebr.   268.  129  NW  273.     * 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co..  48  N.  H.  455,  2  AmR  267;  Favor 
v.  Philbrlck.  6  N.  H.  358. 

N.  J. — Hlgglns  v.  U.  S.  Express  Co., 
13  N.  J.   L.   398,  85  A  450 

N.  T. — Tlerney  v.  New  York  Cent., 
etc.  R.  Co.,  76  N.  Y.  305;  Ward  v. 
New  York  Cent  R.  Co.,  47  N.  Y.  29. 
7  AmR  406;  Frey  v  New  York  Cent., 
etc..  R.  Co..  114  App.  Div.  747.  100 
NTS  225:  Coffin  v.  New  York  Cent. 
R.  Co..  it  Barb.  879  [iff  66  N.  Y. 
6321. 

N.  C. — Branch  v.  Wilmington,  etc, 
R.  Co.,  77  N.  C.  347. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Peery.  40  Okl.  432,  138  P  1027. 

S.  C. — Piero  v.  Southern  Express 
Co..  103  S.  C.  467,  88  SE  269;  Nettles 
v.  South  Carolina  R.  Co.,  41  S.  C.  L. 
190.  62  AmD  409. 

Tenn. — Southern  Express  Co.  v. 
Womack,  1  Helsk.  256. 

Tex. — Gerhard  v.  Neese,  36  Tex. 
635;  Gulf,  etc..  R.  Co.  v.  Marshall. 
(Civ.  A.)  164  SW  446;  St.  Louis,  etc., 
R.  Co.  v.  Dean,  (Civ.  A.)  152  SW 
1127;  Gulf,  etc.,  R.  Co.  v.  Shults,  61 
Tex.  Civ.  A.  93,  129  SW  845;  Trout 
v.  Gulf,  etc..  R.  Co.,  (Civ.  A.)  Ill  SW 
220;  San  Antonio,  etc.,  R.  Co.  v. 
Turner,  42  Tex.  Civ.  A.  532,  94  SW  214: 
Gulf,  etc.,  R.  Co.  v.  Beattie,  (Civ.  A.) 
!«  SW  367;  Houston,  etc.,  R.  Co.  v. 
Foster,  (Civ.  A.)  86  SW  44:  St.  Louis 
Southwestern  R.  Co.  v.  Hunt,  (Civ. 
A.)  81  SW  322;  San  Antonio,  etc..  R. 
Co,  v.  Josey,  (Civ.  A.)  71  SW  606; 
Gulf,  etc.,  R.  Co.  v.  Porter,  (Civ.  A.) 
61  SW  MS;  Wells  v.  Fuller,  13  Tex. 
ClT.  A.  610.  36  SW  824. 


Utah. — Groot  v.  Oregon  Short  Line 
R.  Co.,  34  Utah  152,  96  P  1019. 

B.  C. — Hamilton  v.  Hudson  Bay 
Co„  1  B.  C.  176. 

Ont. — Montelth  v.  Merchants'  Des- 
patch, etc.,  Co.,  1  Ont.  47  [aff  9  Ont. 
A.  282];  Barker  v.  Torrance,  30  U.  C. 
Q.  B.  43  [app  dlsm  SI  U.  C.  Q.  B. 
561}. 

See  Baltimore,  etc,  R.  Co.  v.  More- 
head,  5  W.  Va.  298. 

[a]  Motto*  to  oaniar  on  aooept- 
anee-— In  Cincinnati,  etc.,  R.  Co.  v. 
Webb.  103  Ky.  705,  46  SW  1L.  20  KyL 
330,  it  was  held  that  a  carrier  was 
liable  for  loss  occasioned  by  delay  In 
delivering  goods,  when  the  delay 
arose  from  causes  that  were  known 
to  the  carrier  when  it  accepted  the 
goods  for  shipment. 

[b]  A  heavy  dew  is  not  an  act  of 
God  which  will  relieve  a  common  car- 
rier from  liability  for  Its  negligence 
In  delaying  the  transmission  of 
goods.  Missouri,  etc.,  R.  Co.  v. 
Truskett,  2  Ind.  T.  633.  53  SW  444. 
See  also  Infra  (  414. 

[c]  Tilahllltyfor  delay  on  con- 
necting road. — -When  a  railroad  com- 
pany contracts  to  ship  stock  to  a 
given  point,  it  is  bound  to  forward 
and  deliver  It  at  that  point  within  a 
reasonable  time,  and  ft  will  not  be 
released  from  its  liability  by  a  de- 
livery to  another  connecting  road,  but 
will  still  be  liable  for  any  unreason- 
able delay,  although  the  same  occurs 
on  account  of  the  crowded  condition 
of  such  connecting  road.  In  order  to 
guard  against  the  delay  occasioned 
on  a  connecting  road,  the  company 
should  provide  for  It  in  Its  contract, 
or  should  contract  to  ship  only  over 
Its  own  road,  and  to  deliver  to  the 
next  succeeding  line  to  the  place  of 
destination.  Toledo,  etc.,  R.  Co.  v. 
Lockhart,  71  111.  627;  Great  Western 
R.  Co.  v.  Burns,  60  111.  284. 

[d]  A  connecting  carrier  must  use 
reasonable  diligence  to  transport 
freight,  if  it  receives  Information  of 
the  importance  of  prompt  transpor- 
tation before  receipt  by  it  of  the 
shipment.  Gulf,  etc.,  R.  Co.  v.  Nel- 
son. (Tex.  Civ.  A.)  139  SW  83. 

[e]  Where  a  carrier  undertakes  to 
return  goods  not  accepted  by  the  con- 
signee It  will  be  liable  for  damages 
by  reason  of  unnecessary  delay  in 
returning  the  goods.  Green  v.  Pacific 
Express  Co.,  37  Mo.  A.  637. 

ff]  Stoppage  for  benefit  of  ship- 
per.— The  rule  stated  in  the  text 
"permits  no  stoppage  while  in  transit 
for  the  benefit  of  the  shipper  with 
the  privilege"  of  later  resuming  the 
Journey  under  the  original  contract 
of  carriage,  and  at  the  same  through 
rate.  If  the  shipper  becomes  enti- 
tled to  such  a  privilege.  It  must  be 
obtained  by  a  special  arrangement 
with  the  carrier,  for  which  the  latter 
would  be  entitled  to  make  an  addi- 
tional charge  Independent  of  its  regu- 
lar freight  rate.  In  the  absence  of 
such  arrangement,  the  carriage  of 
freight  would  be  continuous  and  un- 
interrupted. The  privilege  of  having 
this  car  load  of  freight  stopped  at 
an  Intermediate  point  in  order  that 
the  shipper  might  do  something  In 
connection  therewith  for  his  own 
benefit  Is  neither  a  statutory  nor  a 
common-law  right,  and  cannot  be  de- 
manded without  special  contract." 
Bergln  v.  Missouri,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)   150  SW  1184,  1187. 

4.    Ark. — St.  Louis,  etc.,  R.  Co.  v. 


Jones.  93  Ark.  637.  125  SW  1025.  137 
AmSR  99;  St.  Louis,  etc.,  R.  Co.  v- 
Deshong.  63  Ark.  443,  39  SW  260. 

Ky,— -Illinois  Cent.  R.  Co.  v.  Holt, 
92  SW  540.  29  KyL  1S5. 

Md. — Baltimore,  etc.,  R.  Co,  v. 
Whitehlll.  104  Md.  295,  64  A  1033. 

Mo. — Lay  v.  Chicago,  etc.,  R.  Co.^ 
157  Mo.  A.  467.  138  SW  884;  Ratlin*  v. 
Quincy,  etc.,  R.  Co.,  118  Mo.  A.  644, 
94  SW  1005. 

8.  C. — Harby  v.  Southern  R.  Co., 
75  S.  C.  321,  325,  55  SE  760  [clt  Cyc]. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rob- 
erta, 60  Tex.  Civ.  A.  146.  126  SW  890. 

[a]  Thus  a  shipper  suffering  loss 
by  the  decline  in  the  market  and  the 
-shrinkage  of  his  cattle,  occasioned  by 
the  carrier's  negligent  delay  In  tran- 
sit, can  recover  the  loss  sustained. 
Llbby  v.  St.  Louis,  etc.,  R  Co.,  1ST 
Mo.  A.  276,  117  SW  659. 

S.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Jones.  93  Ark.  637.  125  SW  1026,  137 
AmSR  99;  St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  353,  101  SW  760,  118 
AmSR  75,  12  AnnCas  125;  St.  Louis, 
etc.  R.  Co.  v.  Coolidge.  73  Ark.  112. 
83  SW  333,  108  AmSR  21,  67  LRA  555r 
3  AnnCas  682. 

111. — Lewellyn  v.  Pere  Marquette  R. 
Co..  186  111.  A.  171 ;  Perkins  v.  Cleve- 
land, etc.,  R.  Co.,  183  111.  A.  531;  Ba- 
con v.  Cleveland,  etc.R.  Co.,  155  111. 
A.  40;  Mahaffey  v.  Wisconsin  Cent. 
■R.  Co.,  147  111.  A.  43;  Indiana,  etc.,  R. 
Co.  v.  Empire  Rubber  Mfg.  Co.,  118 
111.  A.  652;  Wabash,  etc.,  R.  Co.  v. 
McCasland,  11  111.  A.  491. 

Ind. — Cleveland,  etc.,  R.  Co.  v.. 
Heath,  22  Ind.  A.  47,  53  NE  198. 

Md. — New  York,  etc..  R.  Co.  v.. 
Peninsular  Produce  Exch.,  122  Md. 
215.  89  A  483. 

Miss. — Covington  v.  Yaxoo,  etc.,  R. 
Co.,  71  SE  821;  Vicksburg,  etc..  R.  Co. 
v.  Ragsdale,  46  Miss.  458. 

Nebr. — Denman  v.  Chicago,  etc..  R. 
Co..  62  Nebr.  140.  71  NW  967. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Peery.  40  Okl.  432,  138  P  1027;  St. 
Louis,  etc,  R.  Co.  v.  Zickafoose,  39 
Okl.  302,  135  P  406. 

Pa. — Hoffman  v.  Delaware,  etc.,  R. 
Co.,  39  Pa.  Super.  47. 

5.  D. — Don  lap  v.  Chicago,  etc,  R. 
Co.,  32  S.  D.  681,  144  NW  226. 

Tex. — Atchison,  etc,  R.  Co.  v. 
Word.  (Civ.  A)  169  SW  376;  Bergln 
v,  Missouri,  etc.,  R.  Co..  (Civ.  A)  160 
SW  1184. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co.,  70  W.  Va.  196,  78  SK 
290;  McGraw  v.  Baltimore,  etc,  R- 
Co..  18  W.  Va.  361,  41  AmR  696. 

Wyo.— Chicago,  etc.,  R.  Co.  v. 
Simpson,  23  Wyo.  342,  151  P  902. 

6.  New  York,  etc.,  R.  Co.  v.  Penin- 
sula Produce  Exch.,  122  Md.  216,  89 
A  433. 

7.  Ga. — Central  R.  Co.  v.  Hassel- 
kus,  91  Ga.  382,  17  SE  838,  44  AmSR 
37. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Case.  122  Ind.  310,  23  NE  797. 

Ky. — Southern  R.  Co.  v.  Railey,  80- 
SW  786.  26  KyL  53. 

Nebr. — Nelson  v.  Chicago,  etc..  R. 
Co..  78  Nebr.  57,  110  NW  741;  Den- 
man v.  Chicago,  etc..  R  Co.,  52  Nebr. 
140,  71  NW  967. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Baugh, 
(Civ.  A.)    42   SW   245. 

BT~ Colsch  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  117  NW  281;  Klnnick  v.  Chi- 
cago, etc.,  R.  Co..  69  Iowa  666,  29 
NW    772. 
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CARRIERS 


[§§  405-407 


within  a  designated  time  do  not  in  any  way  affect 
the  carrier's  common-law  duty  to  transport  within 
a  reasonable  time  nor  its  consequent  common-law 
liability  for  failure  to  perform  such  duty,  and  they 
have  no  application  to  an  action  to  enforce  such 
liability.* 

[$  406]  B.  Bale  as  Affected  by  Special  Con- 
tract.10 If  there  is  an  express  contract  for  delivery 
by  a  fixed  time,  the  carrier's  liability  for  delay  will 
be  determined  by '  the  contract  itself,  and  not  by 
the  reasonableness  of  the  time  within  which  de- 
livery is  made.11  Whether  or  not  there  has  been 
an  undertaking  on  the  part  of  the  carrier  to  trans- 
port the  goods  in  question  within  a  specified  time 
is  to  be  determined  from  the  circumstances  sur- 
rounding the  case  and  by  the  application  of  the 
ordinary  rules  for  the  interpretation  of  contracts.18 
Where  the  contract  provides  that  the  shipment  is 
not  to  be  made  within  any  specified  time  nor  for 
any  particular  market,  the  carrier  is  liable  only 
for  unreasonable  delay.18  And  in  any  event,  al- 
though a  carrier  agrees  to  deliver  goods  within  a 
specified  time,  it  does  not  become  an  absolute  in- 

9.  Meredith  v.  Seaboard  Air  Line 
R.  Co..  137  N.  C.  478,  60  SB  1;  Parker 
v.  Atlantic  Coast  Line  R.  Co.,  133 
N.  C.  335,  345,  45  SB  658,  63  LRA 
827  (where  It  was  said:  "To  hold 
otherwise   would   put   all   perishable 


surer  of  the  goods  under  obligation  to  deliver  at 
all  events  or  to  pay  for  the  property,  and,  if  the 
goods  are  destroyed  by  an  act  of  God  or  the  public 
enemy  before  the  time  for  delivering  them  has  ex- 
pired, this  will  excuse  the  carrier  on  the  special  eon- 
tract.14  The  parties  are  presumed  to  contract  with 
reference  to  the  responsibility  which  the  common 
law  imposes  on  the  carrier  in  ordinary  cases,  the 
carrier  assuming  the  risk  in  respect  to  the  time, 
and  this  is  the  limit  of  the  liability  assumed  by 
the  special  agreement.18 

[(  407]  0.  What  Is  a  Reasonable  Time.  The 
law  does  not  attempt  to  fix  by  rule  what  is  a  rea- 
sonable time.18  What  is  a  reasonable  time  is  not 
susceptible  of  being  defined  by  any  general  rule, 
but  the  circumstances  of  each  particular  case  must 
be  adverted  to  in  order  to  determine  what  is  a 
reasonable  time  in  that  case.17  The  mode  of  con- 
veyance, the  distance,  the  season  of  the  year,  the 
character  of  the  weather,  the  ordinary  facilities  for 
transportation,  and  an  unusual  rush  of  business,  if 
there  was  such,  are  to  be  considered  in  determin- 
ing whether  in  the  particular  case  there  has  been 


freights  at  the  mercy  of  the  car- 
rier"); Carter  v.  Wilmington,  etc.,  R. 
Co.,  126  N.  C.  437.  36  SE  14.  129  N.  C. 
213,  39  SE  827;  Branch  v.  Wilming- 
ton, etc.,  R.  Co..  77  N.  C.  347,  350 
(where  the  court  said:  "The  penalty 
in  the  case  provided  for  is  super- 
added. The  Act  merely  enforces  an 
admitted  duty");  Dunlap  v.  Chicago, 
etc.,  R.  Co.,  32  S.  D,  681,  144  NW  2?6. 

10.  Special  contract  as  affecting 
•zonae*  for  delay  see  infra  {  419. 

11.  Ark. — Cantwell  v.  Pacific  Ex- 
press   Co..    58    Ark.    487,    25    SW    503. 

Colo. — Carr  v.  Schafer,  15  Colo.  48, 
24  P  873. 

Ga. — Bedell  v.  Richmond,  etc.,  R. 
Co  ,  94  Ga.  22,  20  SE  282. 

Ind. — Cleveland,  etc.,  R.  Co.  •  v. 
Heath,  22  Ind.  A.  47,  63  NE  198; 
Pennsylvania  Co.  v.  Clark.  2  Ind.  A. 
146,  27   NE  586    28   NE   208. 

Mo. — Leonard  v.  Chicago,  etc.,  R. 
Co..  54  Mo.  A.  293.  57  Mo.  A.  866. 

N.  T. — Frey  v.  New  York  Cent,  etc, 
R.  Co.,  114  App.  Div.  747,  100  NTS 
226. 

Tex. — International,  etc.,  R.  Co.  v. 
Wentworth.  87  Tex.  811.  28  SW  277; 
International,  etc.,  R.  Co.  v.  Ritchie, 
(Civ.   A.)    26   SW   840. 

Eng. — Plckford  v.  Grand  Junction 
R.  Co.,  12  M.  &  W.  766,  152  Reprint 
1408. 

IS.     See  cases  Infra  this  note. 

[a]  What  are  special  contracts  as 
to  tune  of  transportation. — One  who 
intended  to  ship  fruit  over  defend- 
ant's railroad  to  New  York,  and  from 
there  on  a  certain  steamer,  told  the 
general  superintendent  of  defendant 
that  It  was  important  to  get  the  fruit 
to  New  York  In  time  to  take  the 
steamer  in  question,  and  the  super- 
intendent stated  that  he  would  give 
instructions  to  have  the  fruit  put 
on  a  fast  train,  so  as  to  arrive  in 
time.  The  superintendent  referred 
the  shipper  to  the  train  dispatcher 
who  stated  that  he  would  give  in- 
structions  whereby   the   fruit   would 

?;o  through  in  time.  It  was  held 
hat  there  was  an  express  contract 
on  the  part  of  the  carrier  to  trans- 
port the  fruit  In  time  for  the  sailing 
of  the  steamer.  Frey  v.  New  York 
Cent.,  etc.,  R.  Co.,  114  App.  Div.  747, 
100   NYS   225. 

[b]  What  an  not  special  contracts 
as  to  tuns  of  transportation. — (l) 
Statements  by  the  commercial  agent 
of  a  common  carrier,  duly  author- 
ised to  solicit  shipments  of  freight, 
that  the  time  consumed  In  the  trans- 


Sortatlon  of  certain  live  stock  will 
e  four  days,  and  that  there  will  be 
no  delays,  do  not  constitute  an  ex- 
press contract  on  the  part  of  the 
carrier  to  ship  and  deliver  within 
that  time.  International,  etc.,  R.  Co. 
v.  Wentworth,  87  Tex.  311,  28  SW 
277.  (2)  A  contract  providing  that 
the  carrier  is  to  receive  additional 
compensation  If  the  goods  are  deliv- 
ered by  a  certain  time  is  not  a  con- 
tract to  carry  absolutely  within  that 
time.  Carr  v.  Schafer,  15  Colo.  48, 
24  P  873.  (3)  A  mere  expression  of 
opinion  by  a  railroad  station  agent 
as  to  the  time  required  for  trans- 
portation will  not  constitute  a  con- 
tract to  deliver  within  that  time. 
Jones  v.  New  York,  etc.,  R.  Co.,  29 
Barb.  (N.  Y.)  633.  (4)  A  promise, 
without  consideration,  made  by  de- 
fendant's railroad  agent  at  W  to 
use  his  best  efforts  to  deliver  to 
plaintiff,  at  three  A.  M.,  goods  ar- 
riving at  night  will  not  support  an 
action  for  damages  for  failure  to  so 
deliver  goods  shipped  several  years 
afterward  from  a  station  In  another 
state,  without  any  contract  by  the 
agent  at  that  point  to  deliver  other- 
wise than  in  the  ordinary  course  of 
business.  Lippmann  v.  Pennsylvania 
R.  Co.,  127  App.  Div.  187,  111  NYS  522. 
[c]  Where  oarrler  stipulated  for 
twelve  hows,  la  addition  to  the 
sohedule  time,  for  transportation  of 
cattle  to  market,  it  was  held  that 
the  carrier  was  not  thereby  relieved 
from  liability  for  loss  resulting  from 
delay  caused  by  its  negligence,  even 
though  such  delay  did  not  exceed  the 
twelve-hour  limitation.  Leonard  v. 
Chicago,  etc.,  R.  Co.,  54  Mo.  A.  293, 
67  Mo.  A.   366. 

td]  The  burden  of  proving  a  spe- 
cial contract  la  on  the  part}'  alleging 
It. — Bedell  v.  Richmond,  etc.,  R.  Co., 
94  Ga.   22,  20  SE  262. 

[e]  Parol  rrldenoe  .  is  not  ad- 
missible to  an  agreement  on  the  part 
of  the  carrier  to  ship  on  a  certain 
train,  or  at  a  fixed  time,  where  the 
contract  of  shipment  which  is  in 
writing  Is  silent  as  to  the  time  when 
the  shipment  shall  be  made.  In 
such  case  the  carrier  Is  bound  to 
ship  merely  within  a  reasonable 
time.  Pennsylvania  Co.  v.  Clark,  3 
Ind.  A.  146,  27  NE  586.  28  NE  208. 

[f]  for  evldenoe  held  sufficient  to 
go  to  the  Jnry  on  the  question  as  to 
whether  there  was  a  special  contract 
to  deliver  within  a  designated  time 
see  Plckford  v.  Grand  Junction  R. 
Co.,  12  M.  &  W.  766,  162  Reprint 
1408. 

13.  Helm  v.  Missouri  Pac  R.  Co., 
98  Mo.  A.  419,  72  SW  148. 

14.  Sairter  v.  Atchison,  etc.,  R. 
Co.,  78  Kan.  331,  97  P  434;  Strohn  v. 


Detroit,  etc.,  R.  Co..  23  Wis.    12«,  »» 
AmD  114. 

Act  of  Bod  see  also  supra  i  182. 

Fubllo  enemy  see  also  supra  it  133. 

10.  Strohn  V.  Detroit,  etc,  R.  Co..- 
23  Wis.  126,  99  AmD  114. 

16.  Vioksburg,  etc.,  R  Co.  v.  Rags- 
dale,  46  Miss.  468. 

[a]  la  North  Carolina,  five  days 
Is  fixed  by  statute  as  the  limit  of 
reasonable  time  for  transportation 
after  the  receipt  of  the  goods.  He- 
Gowan  v.  Wilmington,  etc.,  R.  Co.. 
96  N.  C  417. 

17.  U.  S.— Helllwell  v.  Grand 
Trunk  R.  Co..  7  Fed.  68.  10  Bias.  170. 

Ark. — Cantwell  v.  Pacific  Express 
Co„  58  Ark.  487,  25  SW  603. 

Ga. — Lowe  v.  East  Terfnesaee,  etc.. 
R  Co.,   90  Ga.   85,   16   SE  692. 

111. — Bacon  v.  Cleveland,  etc.  R 
Co.,   165   111.  A   40. 

Ind. — Cincinnati,  etc..  R  Co.  v. 
Case.  122  Ind.  310,  23  NE  797. 

Iowa. — Tiller  v.  Chicago,  etc,  R 
Co.,   142  Iowa  309,  120  NW  672. 

Ky. — Louisville,  etc,  R  Co.  v. 
Warfleld,  98  SW  313,  30  KyL  362. 

Me. — Johnson  v.  New  York,  etc. 
R.  Co.,  Ill   Me.   263,   88  A  988. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  468. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  965; 
Gilbert  v.  Chicago,  etc..  R.  Co.,  132 
Mo.  A.  697,  112  SW  1002. 

Nebr. — Payne  v.  Chicago,  etc.,  R 
Co.,  99  Nebr.  699.  157  NW  613. 

N.  Y. — Cartwright  v.  Rome,  etc, 
R  Co.,  86  Hun  617,  33  NYS  147. 

N.  C. — Glenn  v.  Charlotte,  etc.,  R 
Co..  63  N.  C.  510. 

Tex. — Kansas  City,  etc,  R.  Co.  v. 
Beckham.   (Civ.  A.)   168  SW  S99. 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co.,  70  W.  Va.  196,  73  SE  290: 
McGraw  v.  Baltimore,  etc.,  R.  Co.. 
18  W.  Va.   361,  41  AmR  696. 

Wis. — Nudd  v.  Wells,  11   Wis.  407. 

N.  S.— Bauld  v.  Smith.  40  N.  S.  294. 

[a]  Xa  Vorth  Carolina,  under  Re- 
vlsal  (1905)  S  2632,  providing  that 
two  days'  delay  at  Initial  point  of 
shipment  Is  not  unreasonable,  de- 
fendant express  company,  to  which 
thirty  crates  of  strawberries  were 
tendered  eight  minutes  before  train 
time,  is  not  liable  for  unreasonable 
delay  for  Its  failure  to  ship  on  such 
train.  Shaw  v.  Southern  Express 
Co.,  171   N.  C.  216,  88   SE  222. 

[bj  X*>gglng  road. — Where  the 
transportation  was  to  be  effected 
over  a  logging  road  which  the  rail- 
road company  was  not  operating  con- 
tinuously, a  transportation  in  the 
usual  course  was  all  that  was  re- 
quired. Burns  v.  Chicago,  etc,  R 
Co.,  104  Wis.  646,  80  NW  927. 


For  later  cues,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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an  unreasonable  delay.1*  So  also  in  determining 
what  is  a  reasonable  time  for  transportation  the 
character  of  the  freight  shipped  is  a  very  important 
consideration.  It  is  obvious  that  what  would  be  a 
reasonable  time  for  the  transportation  of  one  kind 
of  freight  would  not  be  for  another  kind.18  Ac- 
cordingly some  cases  hold  that,  where  the  goods 
are  perishable  or  peculiarly  liable  to  injury  from 
delay,  the  carrier  is  bound  to  use  more  expedition 
than  where  ordinary  freight  is  being  carried,  and 
the  reasonable  time  in  such  instances  is  a  shorter 
period  than  in  other  cases  owing  to  the  special  cir- 
cumstances known  to  the  parties  at  the  time  the 
undertaking  was  entered  into.30  And  it  has  been 
said  that  where  the  freight  shipped  is  perishable 
it  is  the  duty  of  the  carrier  to  forward  it  by  its 
earliest  scheduled  opportunity  or  by  the  earliest 
train  it  makes  up  in  the  course  of  its  business.21 
However,  there  is  no  absolute  duty  in  every  case 
to  ship  goods  immediately  on  receipt  of  them 
merely  because  they  are  perishable.22  While  they 
should  generally  be  given  a  preference,  the  de- 
mands of  the  carrier's  business,  time  for  regular 
departure  of  trains,  contracts  and  obligations 
already  incurred,  and  other  like  considerations 
ought  to  be  regarded  in  determining  whether  in 
any  case  the  carrier  has  been  properly  diligent  in 
forwarding  the  goods  after  the  receipt  thereof.23 


In  the  absence  of  special  contract  or  special  cir- 
cumstances which  take  the  case  out  of  the  general 
rule  the  carrier  is  not  bound  to  use  extraordinary 
means  to  forward  even  perishable  freight,  or  ship- 
ments of  stock.24  The  shipper  must  be  understood 
to  contemplate  carriage  by  the  regular  trains  on 
the  ordinary  schedule,  and  hence,  if  he  desires 
special  service,  he  should  contract  for  it.** 

If  the  carrier  can  show  that  it  was  free  from 
any  negligence  which  contributed  to  the  delay,  the 
delay,  however  long,  cannot  be  said  to  be  unrea- 
sonable.2* 

Unusual  time  occupied  in  transportation  and  de- 
livery not  conclusive.  The  fact  that  the  time  occu- 
pied in  the  transportation  or  delivery  of  the  con- 
signment is  unusual  is  not  of  itself  conclusive  of 
unnecessary  delay,  unless  it  is  so  'long  as  clearly 
to  compel  a  conviction  that  it  was  longer  than  was 
necessary.  It  must  be  so  unusual  as  to  be  more 
reasonably  attributable  to  the  negligence  of  the 
carrier  than  to  any  of  the  causes  of  delay  to  which 
the  transportation  by  reason  of  the  mode,  time, 
route,  speed  of  carriage,  or  other  circumstances  im- 
plying negligence  is  known  to  be  exposed.27 

Delivery  in  the  usual  time  prima  facie  reason- 
able. Proof  of  delivery  in  the  usual  time  accord- 
ing to  the  custom  and  the  course  of  the  company 's 
business  is  prima  facie  evidence  of  reasonable  time.2* 


18.  U.  3.— Helllwell  v.  Grand 
Trunk  R.  Co..  7  Fed.  68.  10  Biss.  170. 

Iowa. — Tiller  v.  Chicago,  etc..  R. 
Co.,  142  Iowa  309,  120  NW  672;  Cobb 
T.  Illinois  Cent.  R.  Co.,  88  Iowa  601. 

Hiss. — Illinois  Cent.  R.  Co.  v. 
Haynes.  64  Miss.  604.  1  8  766; 
Vicksburg,  etc.,  R.  Co.  v.  Ragsdale, 
46  Miss.    468. 

Tex. — Pecos,  etc.,  R  Co.  v.  Bvans- 
Snider-Buel  Co.,  42  Tex.  Civ.  A.  60, 
»J  SW  1024  [an?  100  Tex.  190,  »7  SW 
4661. 

W.  Va. — McGraw  v.  Baltimore, 
etc.,  R.  -Co..  18  W.  Va.  361.  41  AmR 
696 

Ens;. — Wren  v.  Eastern  Counties  R. 
Co..  f  L.  T.  Rep.  N.  S.  6. 

[a]  The  season  of  the  year  Is  an 
element  to  be  considered,  some  arti- 
cles, as  some  kinds  of  vegetables, 
being  of  such  a  nature  that  at  cer- 
tain seasons  of  the  year  a  brief  de- 
lay would  be  harmless,  whereas  at 
another  season  of  the  year  the  delay 
would  result  In  loss  or  damage.  Mc- 
Qraw v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.    861,   41   AmR    696. 

[b]  The  route  which  the  currier 
ordinarily  uses  may  be  considered  In 
determining  what  is  a  reasonable 
time;  the  carrier  is  not  bound  abso- 
lutely to  carry  by  the  shortest  route 
If  that  Is  not  Its  custom  or  its  traf- 
fic connections  do  not  permit  .It. 
Hales  v.  London,  etc..  R.  Co.,  4  B.  * 
S.  66.  116  ECL  66,  122  Reprint  384. 

19.  Ark. — Cantwell  v.  Pacific  Ex- 
press Co.,   58  Ark.   487,   25  SW  603. 

Iowa. — Tiller  v.  Chicago,  etc.,  R. 
Co.,  142  Iowa  309,  120  NW  672;  Dixon 
T.  Chicago,  etc.,  R.  Co.,  64  Iowa  531, 
21  NW  17,  52  AmR  460. 

Miss. — Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458. 

Tex. — Wells  v.  Fuller,  13  Tex.  Civ. 
A  610,   35   SW  824. 

W.  Va. — Woodford  v.  Baltimore. 
etc.,  R,  Co.,  70  W.  Va.  195,  73  SE 
290. 

"It  Is  obvious,  that  ordinarily  the 
delay  in  shipping  articles  not  liable 
to  decay  or  damage,  such  as  iron, 
wool,  cotton,  grain  and  things  of  like 
character  not  liable  to  be  Injured  by 
a  few  days'  delay,  would  be  no  test 
in  a  case  where  the  delay  of  a  day 
In  transportation  would  result  in 
loss  or  damage  by  reason  of  their 
nature  and  Inherent  character,  such 
as  live-stock,  fish,  oysters,  fruits. 
vegetables  and  things  of  like  char- 
acter. In  the  one  case  there  is  noth- 
ing In  the  thing  Itself,  which  would 
Induce  a   prudent   business   man   to 


anticipate  Injury  from  a  temporary 
delay  in  transportation,  whereas  in 
the  other  case  any  prudent  business 
man  from  the  nature  of  the  thing 
Itself  might  reasonably  anticipate 
loss  or  damage  from  delay."  Mc- 
Qraw v.  Baltimore,  etc..  R.  Co.,  18 
W.   Va.   861,   367,   41   AmR  696. 

"What  would  be  ordinary  and  rea- 
sonable diligence  In  handling  dead 
freight  might  not  be  reasonable  dill 


frence,  under  a  similar  state  of  facts, 
n  handling  and  transporting  live 
stock."     Woodford  v.  Baltimore,  etc., 


R.  Co.,  70  W.  Va.  196.  200,  73  SE  290. 

30.  Cantwell  v.  Pacific  Express 
Co.,  58  Ark.  487,  25  SW  603:  Hewett 
v.  Chicago,  etc.,  R.  Co.,  63  Iowa  611, 
19  NW  790:  Cartwright  v.  Rome,  etc., 
R  Co..  85  Hun  517,  33  NTS  147;  Mc- 
Graw  v.  Baltimore,  etc,  R.  Co,  18 
W.  Va.   361,   41  AmR  696. 

[a]  Thus  a  consignment  of  po- 
tatoes was  delivered  to  defendant 
company  on  February  13,  to  be  shlp- 

8ed  on  the  14th  to  a  point  one  hun- 
red  miles  distant.  There  was  a 
dally  train  between  the  shipping 
point  and  the  destination,  but  the 
potatoes  did  not  reach  their  destina- 
tion until  the  16th.  The  weather  on 
the  14th  was  mild,  but  on  the  15th 
and  16th  it  became  cold,  and  the 
potatoes  were  frozen  by  the  time 
they  reached  their  destination.  It 
was  held  that  the  circumstances 
showed  an  unreasonable  delay,  no 
valid  excuse  being  offered,  and  de- 
fendant was  liable  for  the  damages 
resulting  therefrom.  McGraw  v. 
Baltimore,  etc,  R.  Co.,  18  W.  Va.  361. 
41  AmR  696.  See  also  Hewett  v. 
Chicago,  etc.,  R.  Co..  63  Iowa  611, 
19  NW  790   (a  similar  case). 

81.  Johnson  v.  New  York,  etc.,  R. 
Co.,  Ill  Me.  263,  88  A  988. 

22.     See  cases  infra  notes  23-25. 

33.  Dixon  v.  Chicago,  etc.,  R.  Co., 
64  Iowa  531,  21  NW  17,  52  AmR  460; 
McGraw  v.  Baltimore,  etc,  R.  Co., 
18  W.  Va.  361,  41  AmR  696. 

34.  Pine  v.  Chicago,  etc.,  R.  Co., 
153  Iowa  1,  133  NW  128.  39  LRANS 
639  and  note:  Tiller  v.  Chicago,  etc.. 
R.  Co.,  142  Iowa  309,  120  NW  672; 
Johnson  v.  New  York,  etc.,  R.  Co., 
Ill  Me.  263,  88  A  988;  Payne  v.  Chi- 
cago, etc.,  R.  Co.,  99  Nebr.  699,  167 
NW  613  (where  it  was  said  that  four 
Texas  cases  and  one  Oklahoma  case. 
none  of  which  are  cited  In  the  opin- 
ion, are  in  conflict  with  the  above 
view).  See  also  Frank  v.  Memphis, 
etc.,  R.  Co.,  52  Miss:  570  (holding 
that  a  carrier  whose  duty  it  is  to 


transship  goods  is  not  bound  to  avail 
itself  of  the  very  first  opportunity 
for  doing  so).  And  see  Infra  note 
36    [a]. 

[a]     An    apt    illustration    of    this 
-inciple '  is  found  In  Payne  v.  Chi- 
rp,  etc.,   R.   Co.,   99   Nebr.    699v  167 


principle '  is  found  In  Payne  v.  Chi- 
cago, etc.,  R.  Co.,  99  Nebr.  699.  157 
NW  613.  which  holds  that  a  railway 


company  Is  not  required  to  attach  a 
freight  train  carrying  live  stock  to 
a  passenger  train  to  hasten  its  de- 
livery and,  where  It  transfers  the 
same  by  Its  usual  freight  trains  on 
schedule  time  and  there  is  no  evi- 
dence that  there  were  passenger 
freight  trains  by  which  the  destina- 
tion could  have  been  reached  sooner. 
It  is  not  liable  for  the  death  of  the 
animals  as  a  result  of  sickness 
while  In  transit 

as.  Johnson  v.  New  York,  etc.,  R 
Co.,  Ill  Me.  263,  88  A  988;  Hlckey 
v.  Chtcago-etc,  R.  Co.,  174  Mo.  A 
408,  160  SW  24;  Payne  v.  Chicago, 
etc.,  R.  Co.,  99  Nebr.  699,  157  NW 
613. 

[a]  Thus,  where  there  was  no 
regular  cattle  train  leaving  a  Junc- 
tion point  after  the  time  required  for 
resting  and  feeding  the  cattle,  as 
required  by  the  act  of  June  29,  c 
3694,  34  St.  at  L.  607  (U.  S.  Comp. 
St.  Supp.  [1909]  pp  1178,  1179),  the 
carrier  is  not  liable  for  delay  caused 
by  waiting  for. the  next  regular  cat- 
tle train.  Hlckey  v.  Chicago,  etc., 
R.  Co.,  174  Mo.  A   408,   160  SW  24. 

36.  Perkins  v.  Cleveland,  etc.,  R 
Co.,  183  111.  A.  631;  Bacon  v.  Cleve- 
land,  etc.,   R.   Co..   155   111.  A.   40. 

87.  Chicago,  etc,  R.  Co.  v.  Stmms, 
18  111.  A.   68. 

38.  Southern  Pac.  Co.  v.  Arnett, 
126  Fed.  76,  61  CCA  131:  Lowe  v. 
East  Tennessee,  etc.,  R.  Co.,  90  Ga. 
86,  16  SE  692:  Ecton  v.  Chicago,  etc, 
R  Co.,  126  Mo.  A.  223,  102  SW  675; 
Schwab  v.  Union  Line,  13  Mo.  A  159. 

[a]  A  limitation  of  this  principle 
Is  that  delivery  within  the  usual  time 
according  to  the  custom  and  course 
of  the  company's  business  will  be 
no  defense  where  It  appears  that  the 
carrier's  ordinary  course  of  business 
is  Inconsistent  with  a  reasonably 
prompt  transportation  and  delivery, 
since  adherence  to  a  negligent  prac- 
tice will  not  relieve  it  of  its  culpable 
character.  Blakemore  v.  Lancashire, 
etc.,  R.  Co..  1  F.  &  F.  76. 

[bl  Belays  Incident  to  ordinary 
transportation  of  stock  are  the  same 
as  reasonable  delays.  Southern  Pac. 
Co.  v.  Arnett,  126  - 
131. 


'8.     southern  Fac. 
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Applications  of  the  foregoing  rules  have  been 
made  in  cases  of  delays  of  one  year,2*  seventy 
days,30  thirty  days,31  twelve  or  fifteen  days,**  sixty- 
two  hours,33  twenty-four  hours;34  and  the  rules  have 
also  been  applied  to  delays  in  shipments  of  live 
stock.35 

[$  408]  D.  What  Constitutes  Negligence.  What 
constitutes  reasonable  diligence  must  depend  on  the 
circumstances  of  each  case.34  The  carrier  will  be 
liable  if  the  delay  results  from  a  wreck  due  to  its 
negligence,37  or  where  the  goods  are  carried  beyond 
the  destination  specified  by  the  shipper,38  or  wbere 
it  accepts  property  for  shipment  knowing  that  it 
will  be  unable  to  transport  it  in  a  reasonable  time,** 
or  where  it  refuses  to  perform  its  admitted  duty  to 
place  a  car  in  position  to  unload  promptly  on  ar- 
rival at  destination.40  The  overloading  of  the  en- 
gine or  its  defective  condition  will  render  a  rail- 
road company  liable  for  negligence  in  resulting  de- 
lay,41 and  the  fact  that  delay  is  caused  by  an  acci- 
dent to  the  carrier's  engine  furnishes  no  excuse 
for  delay,  where  there  were  other  engines  avail- 
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89.  [a]  Conclusively  unreasonable 
for  transportation  of  goods  from  a 
city  in  Massachusetts  to  a  point  In 
Wisconsin.  Nudd  v.  Wells,  11  Wis. 
407. 

30.  [a]  Unreasonable.— St.  Louis, 
etc.,  R.  Co.  v.  Heath,  41  Ark.  476. 

31.  [a]  Unreasonable. — Illinois 
Cent  R.  Co.  v.  Cobb,  64  111.  128; 
Chesapeake,  etc.,  R.  Co.  v.  Saulsbury, 
126  Ky.  179.  103  SW  254,  SI  KyL. 
624.  12  LRANS  431. 

38.  [a]  Unreasonable.— Illinois 
Cent.  R.  Co.  v.  McClellan,  54  111.  58, 
5  AmR  83:  Michigan  Southern,  etc., 
R.  Co.  v.  Day,  20  111.  376,  71  AmD 
278:  Jennings  v.  Grand  Trunk  R.  Co., 
52  Hun  227,  5  NYS  140  [aff  127  N. 
Y.  438,  28  NE  394]. 

33.  [a]  Unreasonable.— St.  Louis, 
etc,  R.  Co.  v.  Gunter,  44  Tex.  Civ.  A. 
480,  99  SW  162. 

34.  [a]  Unreasonable*— ( 1 )  Orms- 
by  v.  Union  Pac.  R.  Co.,  4  Fed.  706, 
2  McCrary  48:  Jeffries  v.  Chicago, 
etc.,  R.  Co.,  88  Nebr.  268.  129  NW 
273.  •'(2)  Unless  explained  and  ex- 
cused. Ormsby  v.  Union  Pac.  R.  Co„ 
supra;  Jeffries  v.  Chicago,  etc.,  R. 
Co.,  supra.  (3)  One  day's  delay, 
where  no  indication  of  a  necessity 
for  promptness  in  delivery  is  given 
by  the  shipper,  will  not  render  the 
carrier  liable  in  damages.  Water 
Valley  Bank  v.  Southern  Express  Co., 
71   Miss.  741.  16  S  300. 

38.  111. — Fesser  v.  Chicago,  etc.,  R. 
Co..  193  111.  A.   432. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146,  27  NE  586,  28  NE  208. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Warfleld,  98  SW  313,30  KyL  352. 

Mo. — Ecton  v.  Chicago,  etc.,  R.  Co., 
125  Mo.  A.  223,  102  SW  575. 

Tex. — Kansas  City,  etc.,  R.  Co.  v. 
Moore,  (Civ.  A.)  149  SW  302. 

[a]  Un  stook. — (1)  The  time  cus- 
tomarily made  by  a  carrier  for  ship- 
pers of  cattle  between  certain  points 
will  be  considered  a  reasonable  time 
so  far  as  such  shippers  are  con- 
cerned. Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Ecton  v.  Chicago, 
etc.,  R.  Co.,  125  Mo.  A.  223,  102  SW 
575:  Sloop  v.  Wabash  R.  Co.,  93  Mo. 
A.  605,  67  SW  956,  (2)  And  ordi- 
narily, in  determining  whether  there 
has  been  an  unreasonable  delay  In 
transportation,  time  taken  in  feed- 
ing, watering,  and  resting  cattle 
must  be  excluded.  Kansas  City,  etc., 
R.  Co.  v.  Moore,  (Tex.  Civ.  A.)  149 
SW  302;  St.  Louis,  etc.,  R.  Co.  v. 
Landa,  (Tex.  Civ.  A.)  149  SW  292; 
St.  Louis,  etc.,  R.  Co.  v.  May.  53  Tex. 
Civ.  A.  257,  116  SW  900;  St.  Louis, 
etc.,  R.  Co.  v.  Carlisle,  34  Tex.  Civ. 
A.  268,  78  SW  653.  (3)  Otherwise, 
however,  where  except  for  delay  in 
transportation  such  unloading  and 
feeding  would  not  have  been  neces- 


sary (Galveston,  etc.,  R.  Co.  v.  JohnT 
son,  (Tex.*  Civ.  A.)  133  SW  725); 
(4)  or  as  to  time  unnecessarily  used 
in  unloading,  feeding,  and  watering 
(Gulf,  etc.,  R.  Co.  v.  Beattle,  (Tex. 
Civ.  A.)  88  SW  367).  (6)  Leaving 
stock  in  a  car  several  hours  on  the 
tracks  of  a  stockyards  company  only 
a  quarter  of  a  mile  from  their  des- 
tination is  unreasonable.  Fesser  v. 
Chicago,  etc.,  R.  Co..  193  111.  A.  432. 
(6)  A  delay  of  ten  hours  in  a  ship- 
ment of  nine  carloads  of  cattle  for 
no  other  reason  than  that  the  regular 
train  had  left  when  the  shipment 
was  received  from  the  initial  carrier 
was  unreasonable,  in  the  absence  of 
a  showing  that  the  carrier  had  no 
other  facilities  for  forwarding  the 
shipment  sooner.  Rogers  v.  Texas, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  94  SW 
158.  (7)  In  the  absence  of  a  con- 
tract the  carrier  is  not  bound  to  ship 
stock  by  the  first  train  leaving  after 
the  delivery  of  the  stock  for  trans- 
portation. Pennsylvania  Co.  v.  Clark, 
(Ind.  A.)  28  NE  208.  (8)  In  an  ac- 
tion against  a  carrier  for  Injuries 
to  a  shipment  of  mules  it  appeared 
that  the  mules  were  left  in  feed  pens 
at  one  point  something  like  Ave 
hours,  and  at  another '  point  about 
seventeen  hours,  but  there  was  no 
showing  that  while  they  were  left 
in  the  pens  they  were  not  prop- 
erly cared  for,  fed,  and  watered. 
It  was  held  that  it  was  not  to  be 
presumed  from  such  evidence  that 
the  delay  was  unusual  or  calculated 
to  be  Injurious  to  the  health  of  the 
mules.  Louisville,  etc.,  R.  Co.  v. 
Warfleld,  98  SW  313,  30  KyL  352. 

30.  Johnson  v.  New  York,  etc.,  R. 
Co.,  Ill  Me.  263,  88  A  988;  and  cases 
Infra  this  section. 

3T.  St.  Louis,  etc..  R.  Co.  v.  Dean. 
(Tex.  Civ.  A.)   152  SW  1127. 

38.  Missouri,  etc.,  R.  Co.  v.  Hayes, 
74  Kan.  880,  88  P  64:  Sherman  v. 
Hudson  River  R.  Co.,  64  N.  T.  254. 

[a]  Xf  a  carrier  loads  on  the  same 
oar  goods  for  different  destinations 
and  carelessly  takes  to  a  more  re- 
mote point  goods  which  should  have 
been  delivered  at  a  nearer  point,  it 
will  be  liable  for  the  delay  caused 
thereby.  Walte  v.  New  York  Cent., 
etc.,  R.  Co..  110  N.  Y.  636,  17  NE  730; 
Sherman  v.  Hudson  River  R.  Co.,  64 
N.  Y.  254. 

39.  Toledo,  etc.,  R.  Co.  v.  Thomp- 
son, 71  111.  434:  Illinois  Cent.  R.  Co. 
v.  Cobb,  64  111.  128;  Great  Western 
R.  Co.  v.  Burns,  60  111.  284;  Tate  v. 
Missouri  Pac.  R.  Co.,  157  111.  A.  106. 

40.  Toledo,  etc.,  R.  Co.  v.  Beery, 
31  Ind.  A.  556.  68  NE  702. 

41.  Cleveland,  etc.,  R.  Co.  v. 
Heath,  22  Ind.  A  47,  53  NE  198; 
Ratliff  v.  Quincy.  etc..  R.  Co.,  118 
Mo.  A.  644,  94  SW  1005;  McCrary  v. 


able  to  move  the  cars.43  But  a  carrier  is  not  bound 
to  furnish  a  special  engine  for  a  train  which  would 
otherwise  be  overloaded  by  the  taking  of  the  goods 
offered.43  And  failure  to  delay  a  regular  freight 
train  in  order  to  handle  a  shipment  of  cattle  is  not 
negligence.44  Negligence  in  ascertaining  the  loca- 
tion of  the  place  to  which  the  goods  are  to  be  trans- 
ported may  render  the  carrier  liable  for  delay;*9 
but  on  the  other  band,  if  some  inquiry  and  exercise 
of  judgment  are  required  to  ascertain  whether 
goods  are  to  be  transported  on  a  particular  train  or 
to  a  particular  destination,  delay  resulting  from 
the  making  of  proper  inquiry  and  exercise  of  proper 
discretion  will  not  be  negligent.48  In  general  the 
selection  of  a  route,  where  more  than  one  route 
is  available  to  the  carrier,  will  not  render  it 
liable  if  reasonable  care  is  exercised  in  this  re- 
spect,47 and  especially  is  this  true  where  by  reason 
of  some  obstruction  in  the  usual  route,  not  due  to 
the  carrier's  negligence,  it  becomes  necessary  to 
exercise  judgment  as  to  forwarding  by  another 
route.48     It   has  been   held,   however,  that   where 

Chicago,  etc.,  R.  Co.,  109  Mo.  A.  667, 
83  SW  82  (holding  that  the  fact  that 


the  train  crew  worked  faithfully  to 
put  the  engine  in  order  does  not 
prevent  a  recovery);  Anderson  v. 
Atchison,  etc.,  R.  Co.,  93  Mo.  A.  677. 
67  SW  707;  Rogers  v.  Texas,  etc,  R. 
Co..   (Tex.  Civ.  A.)   94  SW  168. 

"If  it  is  shown  that  an  engine  falls 
to  perform  a  duty  assigned  to  it  by 
the  carrier  without  any  unforeseen 
or  sudden  cause,  it  ought  to  be  con- 
sidered either  that  it  was  an  un- 
serviceable engine,  or  else  had  been 
overloaded.  It  would  not  be  reason- 
able to  require  the  shipper  to  sum- 
mons experts  and  go  into  the  detail 
of  just  where  the  defect  was  and 
how  such  defect  would  operate 
against  the  proper  power  of  the  en- 
gine." McCrary  v.  Chicago,  etc.,  R. 
Co.,  109  Mo.  A.  567,  670,  83  SW  81. 

[a]  XUustratlon. — Where  the  in- 
jury to  an  engine  which  caused  a 
delay  in  the  transportation  of  plain- 
tiff's cattle  was  due  either  to  negli- 
gence of  defendant's  employees  in 
making  couplings  or  to  a  defective 
engine  end  sill,  and  there  was  no 
evidence  that  the  engine  had  prop- 
erly been  Inspected  before  It  left 
defendant's  division  point,  defendant 
was  responsible  for  such  delay  under 
the  rule  that  only  such  causes  as 
cannot  reasonably  be  anticipated, 
controlled,  or  avoided  by  reasonable 
care  will  excuse  a  carrier's  unusual 
delay.  Venclll  v.  Qulncy,  etc..  R,  Co.. 
132   Mo.  A.   722,   112  SW  1030. 

43.  Kansas  City,  etc.,  R.  Co.  v. 
West,    (Tex.  Civ.  A.V  149  SW  206. 

43.  Michigan  Southern,  etc,  R. 
Co.  v.  McDonough,  21  Mich.  165,  4 
AmR  466. 

44.  San  Antonio,  etc.,  R.  Co.  »• 
Turner,  (Tex.  Civ.  A.)  94  SW  214. 
And  see  N.  B.  Fails  Lubricating  Co. 
v.  Erie  R.  Co..  112  NYS  432  (holding 
that,  where  a  carrier  received  goods 
between  eleven  and  twelve  o  clock 
noon  at  Its  freight  house,  destruction 
of  the  goods  by  fire  at  nine-thirty- 
five  P.  M.  did  not  show  negligence 
In  failing  to  ship  where  the  carrier 
had  no  train  between  those  hours 
which  could  have  carried  the  .goods). 

46.  Walte  v.  New  York  Cent.,  etc. 
R.  Co.,  110  N.  Y.  636,  17  NE  710; 
Harrell  v.  Owens.  18  N.  C.  273. 

46.  Louisville,  etc.,  R.  Co.  v.  Brln- 
ley,  29  SW  306.  17  KyL  9;  Baltimore, 
etc.,  R.  Co.  v.  Pumphrey,  59  Md.  3»0: 
Alabama,  etc.,  R.  Co.  v.  Hayne,  71 
Miss.  688.  24  S  907. 

47.  See  cases  Infra  note  48:  supra 

4  407. 

48.  Chicago,  eta.  R.  Co.  v.  Thrapp, 

5  111.  A.  602;  Gulnn  v.  Wabash,  etc.. 
R.  Co.,  20  Mo.  A.  453:  Silver  v.  Hale. 
2  Mo.  A.  557:  Empire  Transp.  Co.  v. 
Wallace,  68  Pa.  302.  8  AmR  178;  SL 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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perishable  goods  could  have  Ween  brought  to  des- 
tination in  time  for  their  marketing  by  transfer- 
ring the  shipment  at  an  intermediate  point  to  an- 
other train,  failure  to  make  sueh  transfer  is  negli- 
gence rendering  the  carrier  liable  for  the  spoiling 
of  the  goods  owing  to  the  delay  in  shipment,48  and 
that  the  character  of  the  article  to  be  transported 
may  indicate  to  the  carrier  the  necessity  of  speedy 
transportation  and  impose  a  special  duty,  as  where 
there  is  a  corpse  shipped.80  In  such  case  the  car- 
rier should  employ  the  most  direct  route.61        ' 

[*,  409]  E.  Delay  Must  Be  Proximate  Cause  of 
Injury.  Where  damages  are  sought  to  be  recovered 
on  the  ground  of  delay  in  shipment,  the  delay  must 
be  the  proximate  cause  of  the  loss  or  the  injury 
complained  of."  According  to  the  weight  of  au- 
thority, the  rule  is  that,  if  the  loss  or  the  injury 


Louis,  etc,  R.  Co.  v.  Jones.  (Tex. 
Civ.  A.)  29  SW  69S;  International, 
etc.  R.  Co.  v.  Wentworth,  8  Tex.  Civ. 
A.  6,  27  SW  680;  Missouri,  etc.,  R. 
Co.  v.  Olive.  (Tex.  Civ.  A.)  23  SW 
526. 

4».  Whlttom  v.  Adams  Express 
Co.,  (Mo.  A.)  182  SW  137. 

50.  Wells  v.  Fuller,  13  Tex.  Civ. 
A.  610.   35  SW  824. 

31.  Wells  v.  Fuller.  13  Tex.  Civ. 
A  610.  35  SW  824. 

63.  U.  S.— Marine  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  41  Fed.  643;  Scott 
t.  Baltimore,  etc.  Steamboat  Co.,  19 
Fed.  66. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Washum.  t6  Ark.  284.  131  SW  958: 
St.  Louuietc.  R.  Co.  v.  Neel,  B6  Ark. 
279.  19  SW  963 

Me. — Young-  ' 
113  Me.  113.  93  A  48. 

Tex. — Galveston,  etc.  R.  Co.  v. 
Noelke,  69  Tex.  Civ.  A.  347.  125  SW 
969;  Texas  Cent.  R.  Co.  v.  Shropshire, 
58  Tex.  Civ.  A.  631,  125  SW  369; 
Texas  Mexican  R.,  Co.  v.  Reed,  66 
Tex.  Civ.  A.  462.  121  SW  519:  Trout 
T.  Gulf,  etc,  R.  Co..  (Civ.  A.)  Ill 
SW  220 

Wyo.-^-Chicago,  etc..  R.  Co.  v.  Mor- 
ris, 16  Wyo.  308,  93  P  664. 

See  also  cases  infra  this  section. 

S3.  U.  S. — St.  Louis,  etc.,  R  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U.  S. 
123,  11  SCt  564,  35  L.  ed.  154;  Em- 
pire State  Cattle  Co.  v.  Atchison,  etc., 
R.  Co..  135  Fed.  136  faff  147  Fed. 
467,  77  CCA  601  (aff  201  U.  S.  1,  28 
SCt  607,  62  L.  ed.  931.  16  AnnCas 
70)]. 

Ark.— -Martin  v.  St.  Louis,  etc.,  R 
Co..  55  Ark.  610,  19  SW  314. 

N.  T. — Hamilton  v.  McPherson,  28 
N.  T.  72,  84  AmD  330. 

N.  C. — General  Fire  Extinguisher 
Co.  v.  Carolina,  etc.,  R.  Co..  137  N. 
C.  27*.   49  SE  208. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Blocker.  (Civ.  A.)  165  SW  955;  Pe- 
cos, etc,  R.  Co.  v.  Blvins,  61  Tex. 
Civ.  A.  170.  130  SW  210;  Missouri 
Pac.   R.  Co.  v.  Paine,  1  Tex.  Civ.  A 


621,  21   SW  78. 
Va.— F 


-Herring  v.  Chesapeake,  etc, 
R  Co..  101  Va.  778,  46  SE  322. 

But  see  supra  II  164,  155. 

64.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wauhum,  96  Ark.  384.  131  SW  959. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gorrtnley,  109  SW  346,  33  KyL  188 
[rehiden   111    SW  289,   33   KyL   802]. 

Mass. — Hoadley  v.  Northern 

Transp.  Co.,  116  Mass.  304,  15  AmR 
106. 

N..  T. — Harrison  v.  Weir,  71  App. 
Dlv.1248.  76  NTS  909. 

Tex. — Texas  Cent.  R.  Co.  v.  Shrop- 
shire), 58  Tex.  Civ.  A.  631.  126  SW 
369.T 

But  see  supra  II  164.  155. 

tap  Illustrations. — (l)  In  order  to 
recover  for  the  shrinkage  of  cattle  in 
weight  because  of  delay  In  shipment, 
sucH  shrinkage  must  be  due  to  the 
unreasonable  and  negligent  delay  of 
the  Icarrler,  so  that  It  could  not  be 
an  element  of  damages  that,  because 
the  carrier  unloaded  and  fed  the 
stock  during  transportation,  they 
[10C.J.-19] 


would  not  eat  their  "flll''  on  delivery 
thereby  reducing  their  weight.  St. 
Louis,  etc.,  R.  Co.  v.  Washum.  98 
Ark.  384.  181  SW  969.  (2)  Where 
the  detention  of  plaintiff's  cattle  by 
the  last  connecting  carrier,  which  re- 
sulted In  damage  to  them,  could 
have  been  prevented  by  plaintiffs 
conceding  to  the  carrier's  demand  for 
twenty-one  dollars  additional  freight, 
which  plaintiff  was  then  able  to  pay, 
the  Initial  carrier's  negligence  In 
quoting  plaintiff  an  incorn-ct  rate 
was  not  the  proximate  cause  of  the 
damage  to  the  cattle  by  the  delay 
so  as  to  render  such  Initial  carrier 
liable  therefor.  Texas  Mexican  R. 
Co.  v.  Reed.  66  Tex.  Civ.  A  452,  121 
SW  619.  (3)  Where  a  carrier  receiv- 
ing dogs  for  shipment  by  a  certain 
train  ships  them  by  an  earlier  train, 
and,  no  one  being  present  to  receive 
them,  returns  them  to  the  place  of 
shipment,  and  the  shipper,  learning 
of  their  return,  directs  them  to  be 
reshlpped  on  the  next  day,  without 
in  any  way  providing  for  them,  he 
is  not  entitled  to  damages  for  the 
death  of  one  of  the  dogs,  resulting 
from  his  long  confinement,  the  prox- 
imate cause  of  the  death  being  the 
neglect  of  the  shipper  to  have  the 
dogs  attended  to  before  their  reshlp- 
ment.  Harrison  v.  Weir,  71  App.  Dlv. 
248.  75  NYS  909  (two  Judges  dissent- 
ing). (4)  The  fact  that  a  carrier 
takes  a  horse  out  of  the  usual  course 
of  shipment,  so  that  its  delivery  at 
the  point  of  destination  will  be  there- 
by materially  and  unnecessarily  de- 
layed, does  not  warrant  the  owner 
or  his  agents  In  removing  It  from 
the  car  at  a  place  en  route  where  no 
suitable  means  are  provided  for  re- 
moval and  running  the  risk  of  injur- 
ing it.  and,  if  It  is  done  without  the 
carrier's  consent,  it  will  not  be  liable 
for  any  resulting  injury.  Louisville, 
etc..  R.  Co.  v.  Gormley,  109  SW  346, 
33  KyL  188  [reh  den  111  SW  289,  33 
KyL  802].  (5)  Where  defendant  rail- 
road company  negligently  failed  to 
transport  promptly  a  merry-go-round 
which  plaintiff  was  shipping  to  a 
town  to  set  up  at  a  picnic,  and  a 
further  delay  in  setting  it  up  after 
it  arrived  was  caused  by  the  refusal 
of  the  drayman  whom  plaintiff  had 
engaged  for  that  purpose  to  haul  It 
from  the  depot  because  he  was  then 
doing  other  work,  defendant's  negli- 
gent delay  was  not  the  proximate 
cause  of  damages  caused  by  the 
drayman's  failure  to  perform  his 
contract  with  plaintiff,  even  if,  ex- 
cept for  defendant's  negligence,  the 
machine  would  have  arrived  at  a 
time  when  other  engagements  would 
not  have  prevented  the  drayman  from 
Immediately  removing  it,  and  hence 
in  an  action  against  defendant  for 
damages  for  such  delay,  evidence  of 
the  drayman's  breach  of  contract 
was  not  admissible.  Texas  Cent.  R. 
Co.  v.  Shropshire,  B8  Tex.  Civ.  A. 
631,  126  SW  369. 

SS.  U.  S. — The  Caledonia,  60  Fed. 
667  [aff  43  Fed.  681  (aff  167  U.  S. 
124.  16  SCt  637.  39  L.  ed.  644)1. 

Ala. — Green  v.   Louisville,   etc.,   R. 


complained  of  would  have  occurred  notwithstanding 
the  goods  had  been  shipped  in  a  reasonable  time, 
the  carrier  is  not  liable,  and  that,  if  the  subse- 
quent loss  of  the  goods  is  due  to  an  independent 
cause,  the  carrier  will  not  be  liable,  although  it 
has  been  guilty  of  a  negligent  delay  in  transporta- 
tion.94 If,  however,  the  negligent  delay  occasions 
the  ultimate  injury  which  results  from  the  goods 
not  reaching  their  destination  in  time,  the  carrier 
is  liable,"  and  this  is  so,  although  the  loss  does 
not  directly  result  while  the  goods  are  in  its  pos- 
session.66 And  the  carrier  is  liable' for  injuries  to 
which  its  negligent  delay  contributes,  although  its 
conduct  may  not  have  been  the  sole  cause  of  the 
injury.87  Accordingly  it  will  be  liable  even  if 
concurrent  negligence  of  another  carrier,118  or 
the  inherent  propensity  of  animals  being  trans- 
Co..  163  Ala.  138,  SO  S  937,  136  Am 
8R  67. 

Iowa. — Wisecarver  v.  Chicago,  etc., 
R.  Co..   141    Iowa  121,   119  NW  532. 

Mich. — Sisson  v.  Cleveland,  etc.,  It. 
Co..   14   Mich.  4S9,  90  AmD  252. 

Miss. — Russell  v.  Mobile,  etc.,  R. 
Co.,  87  Miss.  806.  40  S  1015. 

Mo.— W.  R.  Hall  Grain  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  148  Mo.  A.  308. 
128  SW  42:  Gillespie  v.  Louisville, 
etc.,  R.  Co..  144  Mo.  A.  608,  129  SW 
277. 

N.  T. — Conger  v.  Hudson  River  R. 
Co..  IS  N.  Y.  Super.  875. 

Tex. — Butterick  Pub.  Co.  v.  Gulf, 
etc,  R  Co.,  39  Tex.  Civ.  A.  640.  88 
SW  299;  Texas,  etc.,  R.  Co.  v.  Slaugh- 
ter, 37  Tex.  Civ.  A.  624,  84  SW 
1085;  Texas,  etc.,  R.  Co.  v.  Smith, 
34  Tex.  CivT  A.  671.  79  SW  614;  Gal- 
veston, etc,  Co.  v.  Herring,  (Civ.  A.) 
36  SW  129. 

[a]  XnustnUon. — The  failure  of  a 
carrier  to  move  a  carload  of  lumber, 
after  being  made  ready  for  shipment 
and  notice  thereof,  renders  it  liable 
for  the  loss  of  the  lumber  by  its 
subsequent  destruction  In  the  burn- 
ing of  adjacent  property  without  the 
carrier's  fault.  Greene  v.  Louisville, 
etc.,  R.  Co.,  163  Ga.  138,  60  S  937,  136 
AmSR    67. 

to  antielpate 
Where  a  carrier 
..  lgent  delay  in  ship- 
ping cattle,  although  the  negligent 
act  must  be  the  proximate  cause  of 
the  injury  to  hold  the  carrier  respon- 
sible, yet,  if  the  injury  follows  as  a 
direct  consequence  of  the  negligent 
act,  It  cannot  be  said  that  the  carrier 
Is  not  responsible  because  the  par- 
ticular injury  could  not  have  been 
anticipated.  Gillespie  v.  Louisville, 
etc..  R.  Co.,  144  Mo.  A.  608,  129  SW 
277. 

66.  The  Caledonia,  60  Fed.  667 
[aff  43  Fed.  681  (aff  167  U.  S.  124, 
16  SCt  637,  39  L.  ed.  644)];  Wisecar- 
ver v.  Chicago,  etc..  R.  Co.,  141  Iowa 
121,  119  NW  532;  Sisson  v.  Cleveland, 
etc.,  R.  Co.,  14  Mich.  489,  90  AmD 
252. 

[a]  Illustration. — In  the  absence  of 
any  custom  to  the  contrary,  the  car- 
rier last  receiving  a  through  ship- 
ment of  live  stock  during  the  twenty- 
eight  hour  period  for  feeding  and 
watering  must  feed  and  water  the 
stock;  but,  where  by  custom  such 
duty  Is  undertaken  by  the  initial  car- 
rier before  delivery  to  the  connecting 
carrier,  and  it  fails  to  perform  the 
duty,  whereby  the  stock  is  delayed 
In  shipment,  resulting  in  loss,  the 
Initial  carrier  Is  responsible  therefor. 
even  though  the  Injury  does  not  de- 
velop until  the  stock  has  passed  Into 
the  possession  of  the  connecting  car- 
rier, or  until  the  stock  has  arrived 
at  destination.  Wisecarver  v.  Chi- 
cago, etc.,  R.  Co.,  141  Iowa  121,  119 
NW  632. 

87.  Wisecarver  v.  Chicago,  etc.. 
R.  Co.,  141  Iowa  121.  119  NW  632. 

68.  Conger  v.  Hudson  River  R. 
Co.,  13  N.  Y.  Super.  375;  Texas,  etc.. 
R.  Co.  v.  Smith,  34  Tex.  Civ.  A.  671. 
79  SW  614. 


Aman    oi. 

[b]     Impossibility 
sarttonlar   Injury.— V 
Is  guilty  of  negligent 
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ported,™  contributes  to  the  loss.  A  cause  cannot  be 
concurrent  with  a  proximate  cause  and  be  remote  at 
the  same  time.80  Excuses  which  would  have  been 
good  for  a'  delay  had  there  been  no  negligence  on- 
the  part  of  the  carrier  will  not  be  available  where 
the  injury  results  from  negligence.81  Where  there 
has  been  delay,  even  though  excusable,  the  carrier 
must  take  reasonable  precautions  to  avoid  injury 
resulting  therefrom."2  And  the  carrier  should 
notify  the  consignee  of  the  delay  if  thereby  re- 
sulting injury  may  be  avoided." 

[$  410]  F.  "Excuses  for  Delay— 1.  In  General. 
Where  damages  are  sought  on  the  ground  that  the 
carrier  has  breached  its  common-law  undertaking 
to  transport  with  reasonable  diligence,  any  facts 
which  the  law  recognizes  as  an  excuse  for  delay 
will  constitute  a  good  defense,  although  no  exemp- 
tion from  liability  on  any  such  ground  was  in  the 
contract  of  shipment.**  A  carrier  may  excuse  its 
delay  by  accident  or  misfortune,  although  not  in- 
evitable or  produced  by  an  act  of  God.68 


[y  411]  2.  Acts 'of  Shipper.88  If  the  delay  is 
due  to  the  act  or  fault  of  the  shipper,  the  carrier 
cannot  be  held  accountable  for  resulting  injury." 
However,  neglect  of  the  consignee  to  unload  perish- 
able goods  as  soon  as  practicable  will  not  excuse 
the  carrier  for  decay  caused  by  delay,  if  it  appears 
that  the  loss  had  already  occurred  before  arrival 
at  destination.88  And  the  fact  that  a  shipper  was 
negligent  in  delaying  the  ordering  of  goods  before 
he  delivered  them  to  a  carrier  for  transportation, 
and  that  he  had  already  sustained  damages  because 
of  his  delay,  will  not  prevent  him  from  recovering 
the  damages  arising  from  the  negligence  of  the 
carrier  in  delaying  such  transportation,  if  such 
damages  can  be  shown  with  reasonable  certainty 
to  have  resulted  therefrom.** 

O  412]  8.  Advising  Shipper  as  to  Probable 
Delay.  Where  goods  are  tendered  to  a  carrier  for 
transportation,  it  is  bound  to  advise  the  shipper  as 
to  any  cause  likely  to  delay  transportation,  which 
cause  is  within  its  knowledge,  or  within  its  fair 


[a]  Illustration. — Plaintiff  shipped 
over  defendant's  railroad  certain 
wool  for  transportation  to  New  York 
In  connection  with  a  steamship  line, 
under  a  bill  of  lading  limiting  de- 
fendant's liability  to  its  own  line. 
Had  the  wool  been  transported  with 
reasonable  dispatch  to  the  port  where 
the  water  transportation  was  to  be- 
gin, it  would  have  arrived  before  ten 
o'clock  A.  M.,  Oct.  20,  1900,  but  did 
not  in  fact  arrive  until  October  26, 
when  It  was  transported  by  steamer 
to  New  York  and  delivered  on  Nov. 
21,  1900.  Prom  Oct.  19  to  Nov.  14, 
1900,  the  market  value  of  wool  In 
New  York  was  twenty  cents  per 
pound,  but  thereafter  the  price  con- 
tinually declined  until  after  delivery. 
It  was  held  that,  in  the  absence  of 
explanation,  the  long  delay  on  de- 
fendant's line  constituted  negligence 
which  at  least  concurred  with  the 
negligence  of  the  steamship  line,  if 
any,  and  hence  defendant  was  liable 
for  damages  resulting  therefrom. 
Butterick  Pub.  Co.  v.  Gulf,  etc.,  R. 
Co..  39  Tex.  Civ.  A.  640.  88  SW  299. 

[b]  Ability  of  other  connecting' 
carriers  to  prevent  Injury. — It  is  no 
defense  that  the  other  connecting 
carriers  could,  by  the  use  of  ordinary 
care  after  the  goods  had  been  re- 
ceived by  them,  have  delivered  them 
at  destination  In  time  to  have  pre- 
vented the  injury.  Texas,  etc.,  R. 
Co.  v.  Slaughter,  37  Tex.  Civ.  A.  624. 
84  SW  1085;  Texas,  etc.,  R.  Co.  v. 
Smith,  34  Tex.  Civ.  A.  571,  79  SW 
614. 

59.  Galveston,  etc..  Co.  v.  Herring. 
(Tex.    Civ.    A.)    36    SW    129. 

60.  Butterick  Pub.  Co.  v.  Gulf, 
etc.,  R.  Co..  39  Tex.  Civ.  A.  640.  88 
gW   299 

61.  111. — Michigan  Cent.  R.  Co.  v. 
Curtis.  80   111.   324. 

Iowa. — Wood  v.  Chicago,  etc.,  R. 
Co..  68  Iowa  491,  27  NW  473. 

Ky.— Plotz  v.  Miller,  51  SW  176, 
21    KyL    257. 

Md.— Boyle  v.  McLaughlin,  4  Harr. 
&  J.  291. 

N.  Y. — TIernev  v.  New  York  Cent., 
etc.,  R.  Co.,   76   N.  Y.   305. 

Tex. — Gulf.  etc..  R.  Co.  v.  McCor- 
quodale,  71   Tex.   41,  9  SW  80. 

W.  Va. — McGraw  v.  Baltimore,  etc., 
R.   Co..   18   W.   Va.   361.   41   AmR   696. 

[a]  Lobs  of  the  railroad  company's 
depot  by  Are  was  held  to  be  a  suffi- 
cient excuse  for  delay,  where  it  ap- 
peared that  subsequent  shipments 
over  the  same  road  reached  their 
destination  before  the  shipment  In 
question.  Michigan  Cent.  R.  Co.  v. 
Curtis,    80   111.    324. 

II']  If  by  reason  of  delay  in  trans- 
portation perishable  goods  are  sub- 
jected to  loss  by  freezing  or  the  like, 
the  carrier  must  answer  as  for  negll- 

fence.     Wood  v.  Chicago,  etc..  R.  Co., 
8   Iowa  491,   27   NW  473;   Hewett  v. 
Chicago,    ate    R.    Co.,    63    Iowa    611. 


19  NW  790;  Tierney-  v.  New  York 
Cent.,  etc..  R.  Co.,  76  N.  Y.  305;  Mc- 
Graw v.  Baltimore,  etc.,  R.  Co.,  18 
W.  Va.  361.  41   AmR  696. 

63.  Illinois  Cent.  R.  Co  v.  Waters, 
41  111.  73;  Kinnick  v.  Chicago,  etc., 
R.  Co.,  69  Iowa  665,  29  NW  772; 
Lewis  v.  The  Ship  Success,  18  La. 
Ann.  1;  American  Express  Co.  v. 
Smith,   33   Oh.   St.   611,   31   AmR   561. 

63.  Norrls  v.  Savannah,  etc.,  R. 
Co..  23  Fla.  182,  1  S  475,  11  AmSR 
365;  Southern  Pac.  Co.  v.  Booth, 
(Tex.   Civ.  A.)    39   SW   585. 

64.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  (Tex.)  131  SW  410.  See 
infra   §§   411-419. 

65.  Perkins  v.  Cleveland,  etc,  R. 
Co.,  183  111.  A.  531.  See  Infra  II  413- 
419. 

66.  Xioss  or  injury  due  to  acts  of 
shipper  see  supra    |f   118,   136-147. 

67.  Ala. — Thompson  v.  Alabama 
Midland  R.  Co.,  122  Ala.  378,  24  S  931. 

111.— Illinois  Cent.  R.  Co.  v.  Miller, 
32    111.    A.    259. 

Iowa. — Schlichting  v.  Chicago,  etc., 
R.  Co.,  121  Iowa  602,  96  NW  959; 
Stoner  v.  Chicago,  etc.,  R.  Co.,  109 
Iowa  551,   80   NW   669. 

Ky. — Louisville,  etc..  R.  Co.  v.  Ben- 
nett, 76  SW  408,  25  KyL  834. 

Mo. — Ober  v.  Indianapolis,  etc.,  R. 
Co.,  13  Mo.  A.  81  (recognizing  the 
rule). 

N.  C. — MoGowan  v.  Wilmington, 
etc.,   R.  Co.,   95   N.   C.   417. 

Pa.— Laughiln  Bros.  Co.  v.  Phila- 
delphia, etc.,  R.  Co.,  225  Pa.  640,  74 
A  418. 

Tex.— Texas  Mexican  R.  Co.  v. 
Reed,  56  Tex.  Civ.  A.  452,  121  SW 
519;  Missouri,  etc.,  R.  Co.  v.  Wells, 
22  Tex.  Civ.  A.  255,  54  SW  939;  San 
Antonio!  etc.,  R.  Co.  v.  Woodley,  20 
Tex.  Civ.  A.  216,  49  SW  691;  Galves- 
ton, etc.,  R.  Co.  v.  Rutledge,  (Ctv.  A.) 
37    SW    176. 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co.,   103   Va.    189,   48  SE   887. 

[a]  Illustrations. —  (1)  An  agent  of 
a  connecting  carrier  of  live  stock 
had  no  authority  to  assure  a  shipper 
that  his  check  would  be  iccepted  at 
the  other  end  of  the  line,  and  the 
carrier  was  not  liable  for  delay  In 
getting  the  stock  from  its  cars,  occa- 
sioned by  the  refusal  of  the  company 
there  to  accept  the  check.  Louisville, 
etc.,  R.  Co.  v.  Bennett,  76  SW  408, 
25  KyL  834.  (2)  And  where  plain- 
tiffs shipped  certain  cattle  and  horses 
in  the  same  car.  and  the  carrier 
negligently  unloaded  the  cattle  In 
pens,  by  reason  of  which  they  were 
exposed  to  Texas  fever,  whereupon 
the  connecting  carrier  refused  to  ac- 
cept the  cattle  for  shipment  to  their 
destination,  but  offered  to  ship  the 
horses,  which  offer  plaintiffs  refused, 
they  were  not  entitled  to  recover 
against  the  initial  carrier  for  delay 
in  shipping  the  horses,  such  delay 
being    occasioned    by    their    require- 


ment that  both  horses  and  cattle 
should  be  shipped  together.  Mis- 
souri, etc.,  R.  Co  v.  wells.  22  Teat. 
Civ.   A.   266,   54   SW   939. 

[b]  Where  the  delay  la  paused  toy 
a  ooinpllanos  with  the  •nipper's  to- 
slruu lions  (l)  ordinarily  there  can  be 
no  recovery  for  Injuries  resulting 
from  such  delay.  Chicago,  etc..  R. 
Co.  v.  Kapp.  tTex.  Civ.  A.)  117  SW 
904.  (2)  But  if  the  title  to  the  goods 
and  the  right  to  control  of  them  has 
passed  to  the  consignee  by  delivery 
to  the  carrier,  then  the  subsequent 
directions  of  the  shipper  will  not 
excuse  the  carrier  for  detaining  the 
goods.  Ober  v.  Indianapolis,  etc.,  R. 
Co.,  13  Mo.  A.  81;  Armentrout  v.  St. 
Louls-etc  R.  Co.,  1  Mo.  A.  158. 

[c]  W1  stars  la  marking  the  destina- 
tion of  the  goods  may  excuse  the 
carrier  for  delay  in  delivery.  Mc- 
Gowan  v.  Wilmington,  etc.,  R.  Co., 
95  N.  C.  417;  Missouri  Pac.  R.  Co.  v. 
Welsman,  2  Tex.  Civ.  A.  86,  21  SW 
426 

[dl  Failure  to  prepay  freight  when 
required,— A  carrier  Is  responsible 
for  damages  for  negligent  delay  In 
delivery  of  a  machine  only  on  the 
ground  of  unreasonable  delay  In  de- 
livering It,  after  prepayment  of  the 
freight,  when  prepayment  may  be  re- 
quired by  the  carrier.  Louisville, 
etc..  Packet  Co.  v.  Bottorff,  77  8W 
920.  26   KyL  1324. 

[e]  Failure  to  demand  delivery.— 
A  shipper  of  live  stock  cannot  re- 
cover damages  for  delay  In  delivery 
of  the  stock,  where  It  Is  consigned 
In  the  name  of  the  shipper  and  he 
was  not  present  to  demand  delivery, 
and  delivery  was  made  to  his  em- 
ployees Immediately  on  the  carriers' 
ascertaining  their  authority  to  re- 
ceive It.  Moore  v.  Baltimore,  etc.,  R- 
Co..    103    Va.    189,    48    SE    887. 

[f]  Delay  In  unloading  after  de- 
livery.—Where  a  carrier  failed  to 
deliver  a  shipment  In  due  season, 
but  the  shipper's  agents  were  guilty 
of  delay  In  unloading  the  cargo  after 
It  was  delivered  for  unloading,  dam- 
ages accruing  after  delivery  by  (the 
carrier  were  not  chargeable  tol  It, 
although  such  damages  occasioned  by 
the  delay  of  the  agents  would  i  not 
have  occurred,  but  for  the  carrier's 
original  negligence.  Chicago,  etc..  R. 
Co.  v.  Chestnut,  89  SW  298.  28  KyL 
404. 

[g]  Fasts  held  lnanmolent  to  sliow 
that  delay  was  caused  by  shipper's 
fault.  Eastern  Texas  R.  Co. ,  y. 
Daniel,   (Tex.  Civ.  A.)  133  SW  50*6. 

68.  St.  Clair  v.  Chicago,  etc.  R. 
Co.,    80   Iowa  804,   45    NW   670.      * 

SO.  Belcher  v.  Missouri,  etc.,'  R. 
Co..  92  Tex.  593,  50  SW  559  [rev 
(Civ.  A.)  47  SW  1020]  (where  it  -was 
said  that  difficulty  In  determining 
what  part  of  the  Injury  resulted 
from  the  default  of  the  carrier  &oen 
not  deprive  the  shipper  of  the  right 


For  later  oases,  developments  and  ohanges  In  ' 


-latlve  Annotations,  same  title,  page  and  nr 

Digitized  by  VjOUvlt. 


§§  412-413] 
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and  reasonable  means  of  knowledge,  and  not  within 
the  knowledge  of  the  shipper;  and,  if  it  fails  in 
its  duty  in  this  respect,  a  delay  in  the  transporta- 
tion of  the  goods  will  not  be  excused,70  and  that  too 
irrespective  of  the  nature  of  the  cause.71  The  ac- 
ceptance of  goods  for  shipment  without  notifying 
the  shipper  of  the  fact  that  they  cannot  be 
promptly  delivered  is  tantamount  to  an  assur- 
ance that  they  will  be  delivered  within  a  reason- 
able time,  except  for  the  intervening  of  excusing 
causes  of  subsequent  occurrence.™  This  duty  is 
in  no  way  dependent  on  special  agreement,  but  is 
a  part  of  the  duty  imposed  by  law  on  carriers;" 
and  the  reason  why  the  law  has  imposed  it  on  the 
carrier  is  to  give  the  shipper  an  opportunity  to 
exercise  his  own  discretion  as  to  the  propriety  of 
making  the  shipment74 — to  choose  between  the  dif- 
ferent courses  open  to  him.75 
Effect  of  giving  notice.     When  the  carrier  has 


to  recovery,   provided   It  can  be  as- 
certained from  the  evidence). 

7ft.  .U.  8. — Bnssey  v.  Memphis, 
etc.,  R.  Co.,  It  Fed.  »S0,  4  MeCrary 
40S;  Helliwell  v.  Grand  Trunk  R. 
Co..  7   Fed.   68,  10  Bias.   170. 

Arte. — St.  Louis,  etc.,  R.  Co.  v. 
Vaug-han.  88  Ark.  138,  118  SW  103E; 
Kansas,  etc.,  R.  Co.  v.  Ayers,  68  Ark. 
331.  38  SW  B15. 

111. — Great  Western  R.  Co.  v. 
Bums,    (0  111.    284. 

Iowa. — Daouat  v.  Chicago,  etc,  R. 
Co..  149  Iowa  ISO,  128  NW  1106,  84 
LRANS   637. 

Ky. — Chesapeake,  etc.,  R.  Co.  ▼. 
O'Gara,  144  Ky.  581.  139  SW  803: 
Cincinnati,  etc.,  R.  Co.  v.  Webb,  46 
SW  11,  20  KyL  830. 

Me. — Young-  v.  Maine  Cent.  R.  Co., 
113  Me.   113,13  A  48. 

Md. — Dl  Giorgio  Importing,  etc., 
Co.  v.  Pennsylvania  R.  Co.,  104  Md. 
693.  703,  65  A  435,  8  LRANS  108 
[ctt  Cyc  J. 

Miss. — Alabama,  etc.,  R  Co.  v. 
Hayne.  76  Mlaa.  538,  24  S  907;  Ala- 
bama, etc,  R.  Co.  v.  Brlchetto,  72 
Miss.    891,   18   S   421. 

Mo. — Dawson  v.  Chicago,  etc.,  R. 
Co.,  79  Mo.  296;  Unionvllle  Produce 
Co.  v.  Chicago,  etc,  R.  Co.,  168  Mo. 
A.  168.  153  SW  63;  Cronan  v.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  384, 
393,  ISO  SW  437  [clt  Cyc];  Thero 
v.  Missouri  Pac.  R.  Co.,  144  Mo.  A. 
161.  129  SW  266;  Holland  v.  Chicago. 
etc,  R  Co.,  139  Mo.  A.  703,  128  SW 
987;  Gulnn  v.  Wabash,  etc,  R.  Co., 
20  Mo.  A.  453;  Schwab  v.  Union  Line, 
13  Mo.  A  159. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28   Mont.   297.  72  P  642. 

N.  Y. — Place  v.  Union  Express  Co., 
2   Hilt.   19. 

Pa. — Joynes  v.  Pennsylvania  R. 
Co..  235  Pa.  233,  83  A  1016,  AnnCaa 
1913D  964. 

Tenn. — Adams  Express  Co.  v.  Jack- 
son, 92  Tenn.  326,  21  SW  666.  See 
also  Southern  R.  Co.  v.  Deaklns.  107 
Tenn.  632,  64  SW  477  (recognizing 
the  rule). 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Stark  Grain  Co.,  131  SW  410-  Atchi- 
son, etc,  R.  Co.  v.  Boyce,  (Civ.  A.) 
171  SW  1094;  Atchison.  etc.R.  Co. 
▼.  Word,  (Civ.  A.)  159  SW  375; 
Texas,  etc,  R.  Co.  v.  Langbehn,  (Civ. 
A.)  150  SW  1188;  Texas,  etc.,  R.  Co. 
v.  Kolp,  (Civ.  A)  88  SW  417;  Inter- 
national, etc.,  R.  Co.  v.  Anderson,  3 
Tex.  Civ.  A.   8,  21  SW  691. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co..  71  Wis.  872,  37  NW  432,  5  Am 
SR  226;  McLaren  v.  Detroit,  etc,  R. 
Col,  23  Wis.  138. 

See  Carr  v.  Delaware,  etc.,  R  Co., 
81  N.  J.  L.  632,  535,  79  A  322  [clt 
Cyc]. 

71.  See  cases  Infra  this  note; 
supra   note  70. 

fa]  Act  of  Ooct — (1)  A  carrier  will 
not  be  excused  from  liability  for  the 
consequences  of  an  unusual  delay  in 
transportation  caused  by  an  act  of. 
God,  vrfcere  the  disability  Is  existent 
and  known  to  the  carrier  at  the  time 
the   property   Is   received    for   ship- 


ment, and  the  carrier  falls  to  advise 
the  shipper  of  the  existing  condi- 
tions and  to  stipulate  against  their 
consequences.  Thero  v.  Missouri 
Pac  R.  Co-  144  Mo.  A.  161.  129  SW 
266.  (2)  Where,  a  carrier  knew  that 
an  unprecedented  flood  had  carried 
away  a  bridge  on  Its  line,  but  ac- 
cepted a  shipment  of  cattle  without 
Informing  the  shipper  of  that  fact, 
it  cannot  justify  delay  on  account  of 
that  flood.  Atchison,  etc.,  R.  Co.  v. 
Boyce,  (Tex.  Civ.  A.)  171  SW  1094. 
[bl  Congestion  In  traffic  due  *o 
weather  conditions. — Where  a  carrier 
accepts  goods,  knowing  that  a  con- 
gested condition  of  traffic,  due  to 
weather  conditions,  will  delay  the 
transportation,  but  falls  to  notify 
the  shipper,  it  cannot  set  up  such 
weather  conditions  as  an  excuse  for 
Its  delay.  Unionvllle  Produce  Co.  v. 
Chicago,  etc.,  R.  Co.,  168  Mo.  A.  168. 
153  SW  63;  Russell  Grain  Co.  v. 
Wabash  R.  Co.,  114  Mo.  A.  888,  89 
SW   908. 

[c]  Unexpected  rush  of  business*— 
A  carrier  falling  to  notify  a  shipper 
of  probable  delay  In  shipment,  by 
reason  of  Its  having  unexpectedly 
received  more  business  than  It  can 
accommodate  Is  bound  to  transport 
the  goods  within  a  reasonable  time 
notwithstanding  emergency.  St. 
Louis  Southwestern  R.  Co.  v.  Mit- 
chell, 101  Ark.  289,  142  SW  168,  37 
LRANS  546;  Daoust  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  650,  128  NW  1106, 
34  LRANS  637;  Joynes  v.  Pennsyl- 
vania R  Co.,  285  Pa.  232,  83  A  1016, 
AnnCasl913D  964;  Texas,  etc..  R  Co. 
v.  Kolp.  (Tex.  Civ.  A.)  88  SW  417; 
International,  etc.,  R.  Co.  v.  Ander- 
son,  3   Tex.   Civ.   A.    8,   21   SW   691. 

[d]  Shortage  of  ears  and  unpre-, 
oedented  rash  of  business. — a  ship- 
ment having  been  accepted  for  trans- 
portation, without  notice  to  the  ship- 
per that  there  was  a  shortage  of  cars 
and  an  unprecedented  amount  of 
business,  the  carrier  should  be  held 
liable  for  damages  for  unreasonable 
delay.  Missouri,  etc.,  R  Co.  v.  Early- 
Clement  Grain  Co.,  (Tex.  Civ.  A.) 
124  SW  1016;  Gulf,  etc.,  R.  Co.  v. 
Hodge,  10  Tex.  Civ.  A.  543.  30  SW 
829. 

te]  Obstruction  on  road. — A  com- 
mon carrier  receiving  property  for 
transportation,  with  knowledge  of 
the  existence  of  an  obstruction  on 
Its  road,  and  without  informing  the 
shipper,  cannot  offer  the  obstruction 
as  an  excuse  for  not  making  a  prompt 
delivery  thereof,  although  the  ob- 
struction Is  the  act  of  God;  and  It 
is  bound  to  take  notice  of  the  signs 
of  approaching  danger  liable  to  cre- 
ate obstructions,  If  any  are  known 
to  It.  Nelson  v.  Great  Northern  R. 
Co..   28   Mont.   297,   72   P   642. 

[f]  Inability  to  famish  oars.— A 
carrier  held  Itself  out  as  ready  to 
carry  perishable  freight  in  such  ven- 
tilated cars  as  the  trade  was  accus- 
tomed to  use.  By  usage  It  held  Itself 
out  as  ready  to  send  cars  on  floats 
to  a  wharf  and  to  receive  perishable 
freight   from    ships  on   definite  and 


complied  with  its  duty  in  respect  of  giving,  notice, 
it  should  not  be  held  responsible  for  a  delay  which 
it  cannot  prevent  if  the  shipper  still  insists  on  de- 
livering his  property  for  shipment,76  and  an  ex- 
press agreement  between  the  carrier  and  the  ship- 
per is  not  necessary  to  exempt  the  carrier  from 
liability  for  delay  in  delivery  due  to  such  condi- 
tions. However,  any  notice  given  can  in  no  case 
operate  further  than  the  plain  scope  thereof.78 

Cause  not  likely  to  interfere  with  transportation. 
A  carrier  is  not  bound  to  advise  the  shipper  of  a 
possible  cause  of  delay  which,  in  reasonable  an- 
ticipation, will  not  interfere  with  the  carrier's 
business.7* 

[J  413]  4.  Press  of  business,  or  Lack  of  Facili- 
ties. If  the  carrier  treats  all  alike  and  furnishes 
transportation  as  far  as  its  facilities* will  permit 
as  has  heretofore  been  explained,  it  may  refuse 
to  receive  goods  which  it  cannot  transport  without 

reasonable  notice  of  the  time  when 
such  'cars  would  be  required  and  of 
the  number  needed,  it  was  held 
that  the  carrier,  on  having  reason  to 
anticipate  inability  to  furnish  cars 
after  receipt  of  notice  therefor,  must 
advise  the  shipper  In  order  to  excuse 
Itself  from  liability  for  failure  to 
furnish  cars.  Di  Giorgio  Importing, 
etc.,  Co.  v.  Pennsylvania  R.  Co.,  104 
Md.  693,  703,  65  A  425,  8  LRANS  108 
and  note  [clt  Cyc]. 

[g]     Shortage    in    coal    supply. — 

Whete  a  carrier,  with  knowledge  of 
a  shortage  In  Its  coal  supply,  con- 
tracted to  transport  cattle,  without 
stipulating  against  delays  therefrom 
or  without  notifying  the  shipper  that 
such  delays  might  be  encountered, 
the  carrier  assumed  the  risk  of  de- 
lays arising  from  such  cause,  and 
it  could  not  escape  liability  for  such 
delays.  Holland  v.  Chicago,  etc.,  R. 
Co.,  139  Mo.  A   702,  123  SW  987. 

72.  Daoust  v.  Chicago,  etc.,  R.  Co.. 
149  Iowa  660,  128  NW  1106,  34  LRA 
NS  637:  Thero  v."  Missouri  Pac.  R 
Co.,  144  Mo.  A.  161,  129  SW  266; 
Russell  Grain  Co.  v.  Wabash  R.  Co.. 
114   Mo.  A.  488,  89  SW  908. 

73.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  (Tex.)  131  SW  410. 

"A  carrier  has  no  right  to  take  a 
shipper's  property  for  transportation, 
concealing  from  film  at  the  time  ex- 
isting circumstances  within  Its 
knowledge,  or  within  Its  fair  and  rea- 
sonable means  of  knowledge,  and  not 
within  the  knowledge  of  the  shipper, 
that  may  Incapacitate,  or  may  be 
fairly  expected  to  Incapacitate  it  for 
the  full  performance  of  Its  duty  in 
the  transportation  of  property,  and 
then  claim  exemption  from  liability." 
Helliwell  v.  Grand  Trunk  R.  Co..  7 
Fed.   68,  76,   10  Blss.   170. 

74.  St.  Louis,  etc.,  R.  Co.  v.  Vaug- 
han,  88  Ark.  138,  113  SW  1035. 

75.  Missouri,  etc.,  R.  Co.  v. 'Stark 
Grain   Co.,    (Tex.)    131    SW   410. 

76.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  (Tex.)  131  SW  410,  and 
cases  supra  note  70. 

77.  Missouri,  etc.,  R.  Co.  -v.  Stark 
Grain  Co.,  (TexJ  131  SW  410  [aff 
(Civ.  A)   120  SW  1146]. 

78.  Chesapeake,  etc.,  R.  Co.  v. 
0,GaraI144  Ky.  661,  139  SW  803. 

[a]  Thus  where  a  notice  of  coal 
embargoes  by  an  initial  carrier  to 
the  shipper  did  not  Inform  the  ship- 
per that  all  future  consignments 
would  be  received  only  at  the  ship- 
per's risk,  such  Initial  carrier,  on 
subsequently  receiving  coal  from  the 
shipper  for  transportation  beyond  Its 
own  lines.  In  the  absence  of  a  special 
contract  to  the  contrary,  assumed 
the  obligation  to  carry  the  coal  with- 
in a  reasonable  time  and  to  deliver 
the  same  to  proper  connecting  car- 
riers, notwithstanding  the  notice, 
and  was  therefore  liable  for  damages 
caused  by  delay.  Chesapeake,  etc., 
R.  Co.  v.  O'Gara,  144  Ky.  561,  139  SW 
803. 

78).  Palmer  v.  Atchison,  etc,  R. 
CO.,  101  Cal.  187,  35  P  680. 
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rendering  itself  liable  in  damages  for  such  refusal.*4 
Having  received  goods  for  transportation  the  same 
excuse  is  not  open  to  it,  and  it  may  be  held  to 
answer  for  damages  due  to  delay,  although  occa- 
sioned by  an  unusual  press  of  business,81  or  by  the 
lack  of  proper  facilities.82  So  the  proposition  is 
stated;  but  it  is  evident  that  unusual  press  of  busi- 
ness which  could  not  reasonably  have  been  antici| 
pated  at  the  time  'the  goods  were  received  may, 
like  any  other  cause  not  due  to  the  carrier's  fault, 
sometimes  furnish  an  excuse;  for  the  mere  receipt 
of  goods  for  transportation  does  not  impose  on  the 
carrier  the  same  absolute  liability  which  results 
from  an  express  contract  to  transport  by  a  fixed 
time;88  and  the  rule  supported  by  the  weight  of 
authority  is  that  if  the  carrier  has  a  reasonable 
equipment  for  all  ordinary  purposes,  and  the  delay 
is  occasioned  by  an  unusual  press  of  business,  but 
the  carrying  is  done  with  reasonable  expedition 
under  the  circumstances,  then  it  is  not  responsible 


SO.    See  supra  I  56. 

81.  •  Illinois  Cent.  R.  Co.  v.  Cobb, 
64  111.  128;  Dawson  v.  Chicago,  etc, 
R.  Co.,  79  Mo.  296;  Faulkner  v.  South. 
Pac.  R.  Co.,  51  Mo.  811;  Texas,  etc, 
R.  Co.  v.  Felker,  40  Tex.  Civ.  A.  604, 
90  SW  630;  Gulf,  etc.,  R.  Co.  v.  Mc- 
Aulay,  (Tex.  Civ.  A.)  26  SW  475: 
International,  etc.,  R  Co.  v.  Ander- 
son, 3  Tex.  Civ.  A.  8,  21  SW  691.  See 
also  Yasoo,  etc..  R.  Co.  v.  Woolen 
Cotton  Oil  Co.,  (Miss.)  46  S  841 
(recognising  the  rule). 

[a]  Accumulation  of  oars  and 
freight  at  place  of  delivery  will  not 
excuse  the  carrier  for  delay  in  de- 
livering, 1f  in  the  exercise  of  rea- 
sonable diligence  the  obstruction 
could  have  been  removed.  Illinois 
Cent.  R.  Co.  v.  Cobb,  64  111.  128; 
Illinois  Cent.  R.  Co.  v.  McClellan,  54 
111.   58,   6  AmR  88. 

[b]  Carrier's  knowledge  of  condi- 
tions.— Where  a  carrier  of  live  stock, 
with  knowledge  at  the  congestion  of 
its  lines,  accepted  a  shipment  of  live 
stock  without  notice  to  the  shipper 
that  such  condition  would  likely 
cause  extraordinary  delay.  It  Is  no 
defense  that  the  shipments  were  un- 
usual and  that  the  carrier  was  not 
prepared  to  handle  them.  Atchison, 
etc,  R.  Co.  v.  Word,  (Tex.  Civ.  A.) 
159   SW   875. 

S3.  Colo. — Colorado,  etc.,  R  Co.  v. 
Breniman,   25   Colo.   A.  .1,   125   P  855. 

Iowa. — Daoust  v.  Chicago,  etc.,  R. 
Co.,  149  Iowa  650,  128  NW  1106,  34 
LRANS  637  and  note. 

Me. — Young  v.  Maine  Cent.  R.  Co., 
113  Me.   113,  98  A  48. 

Mo. — Tucker  v.  Pacific  R.  Co.,  60 
Mo.    386. 

Nebr. — Jeffries  v.  Chicago,  etc,  R. 
Co.,  88  Nebr.  268,  129  NW  273. 

N.  C. — Branch  v.  Wilmington,  etc., 
R.  Co.,  77   N.  C.   347. 

Tex. — Atchison,  etc.,  R.  Co.  v. 
Word,    (Civ.  A.)    159  SW  375. 

[a]  Oar  shortage.— A  carrier  of 
live  stock  cannot  avoid  liability  for 
injury  to  a  shipment  after  it  was 
received  for  transportation  through 
any  shortage  of  cars  or  relations  ex- 
isting thereafter  between  the  carrier 
and  the  stockyards  company  at  whose 
yards  the  shipment  was  received. 
Colorado,  etc.,  R.  Co.  v.  Breniman, 
22   Colo.   A.    1,    126    P    855. 

[b]  Shortage  In  labor. — Delay  in 
transporting  freight  cannot  be  ex- 
cused by  the  fact  that  crews  were 
taken  from  freight  trains  to  handle 
an  extraordinary  amount  of  passen- 
ger traffic  of  which  the  carrier  had 
previous  warning  and  could  have  pro- 
vided for.  There  is  "no  rule  of  law 
which  will  permit  a  carrier  thus  to 
abandon  the  carriage  of  freight  which 
it  has  received  for  the  purpose  of 
transporting  persons."  Daoust  v. 
Chicago,  etc.,  R.  Co.,  149  Iowa  660. 
664.  128  NW  1106,  34  LRANS  637 
and  note. 

83..    See  cases  infra  note  84. 


[a]  Unusually  busy  seasons-It  Is 
not  true,  as  a  general  proposition, 
that  the  Insufficiency  of  the  equip- 
ment of  the  carrier,  to  accommodate 
freight  offered  during  a  season  of 
the  year  when  business  is  likely  to 
be  unusually  heavy  will  render  It 
liable  for  delay  due  to  that  cause. 
Thayer   v.    Burchard,    99    Mass.    608. 

84.  U.  S. — Thomas  v.  Wabash,  etc., 
R  Co.,  63  Fed.   200   [aft  71   Fed.   481, 

19  CCA  881;  Marine  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  41  Fed.  643;  Helll- 
well  v.  Grand  Trunk  R  Co.,  7  Fed. 
68,   10   Blss.   170. 

Del. — Truax  v.  Philadelphia,  etc., 
R.  Co.,  8  Del.  233. 

Ill— Cobb   v.   Illinois  Cent   R.  Co., 

88  111.  394;  Galena,  etc,  R.  Co.  v. 
Rae,   18   111.    488,   68   AmD   674. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Racer,  5   Ind.  A   209,  31  NB  863. 

Iowa. — Dixon  v.  Chicago,  etc..  R. 
Co..  64  Iowa  631,  21  NW  17,  52  AmR 
460. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Queen  City  Coal  Co.,  99  Ky.  217,  36 
SW  626,  18  KyL  126;  Newport  News, 
etc.,  R.  Co.  v.  Reed,  10  KyL  1020. 

Miss. — Yasoo,  etc.,  R.  Co.  v.  Mc- 
Kay, 91  Miss.  138,  44  S  780;  Yasoo, 
etc..  Co.  v.  Blum  Co.,  88  Miss.  180, 
40  S  748,  10  LRANS  432;  Vicksburg, 
etc.,  R.  Co.  v.  Ragsdale.  46  Miss.  468. 

Mo. — Faulkner  v.  South  Pac  R.  Co., 
61   Mo.   311. 

N.  Y. — Bouker  v.  Long  Island  R. 
Co.,  89  Hun  202,  35  NYS  23;  Wibert 
v.  New  York,  etc..  R.  Co.,  19  Barb. 
36    [aff  12  N.  Y.   245f. 

Pa. — Joynes  v.  Pennsylvania  R. 
Co.,  236  Pa.  232,  83  A  1016,  AnnCas 
1918D  964. 

Tenn. — Blast  Tennessee,  etc.,  R.  Co. 
v.  Nelson,  1  Coldw.   272. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith,  68  Tex.  322;  International, 
etc.,  R.  Co.  v.  Lewis,  (Civ.  A.)  23 
S"W  323 

Wis.— Peet  v.  Chicago,  etc,  R.  Co., 

20  Wis.   694,  91  AmD  446. 

See  Thayer  v.  Burchard,  99  Mass. 
508. 

[a]  As  otherwise  expressed,  the 
carrier  may  justify  by  snowing  that 
the  accommodations  ft  has  provided 
were  adequate  for  the  business  which 
it  was  ordinarily  required  to  handle, 
and  that  the  demands  made  on  It  in 
the  particular  Instances  when  they 
proved  Inadequate  were  unusual  and 
extraordinary.  Joynes  v.  Pennsyl- 
vania R.  Co..  235  Pa.  232,  83  A  1016. 
AnnCasl918D  964. 

[b]  Especially  la  this  true  where 
the  carrier  took  unusual  pains  to 
handle  the  goods  offered  for  trans- 
portation as  promptly  as  possible, 
and  the  shipper  was  fully  aware  of 
the  situation  when  the  goods  were 
tendered  for  transportation.  Yasoo, 
etc.,  R  Co.  v.  McKay.  91  Miss.  138, 
44  S  780;  Yasoo,  etc.,  R.  Co.  v.  Blum, 

89  Miss.  242,  42  S  282,  11  AnnCas 
272    and   note. 


for  the  delay.84  In  general  freight  received  is  to 
be  forwarded  without  discrimination,  and  a  delay 
of  one  shipment  on  account  of  other  shipments  sub- 
sequently received  is  not  excusable;8"  and  the  car- 
rier can  excuse  itself  for  delay  on  account  of 
unusual  press  of  business  only  by  showing  that  it 
has  made  the  best  practicable  use  of  its  means  of 
transportation,8*  although  it  has  been  held  that  the 
carrier  may  give  precedence  to  perishable  freight 
as  against  that  which  will  not  suffer  special  injury 
on  account  of  reasonable  delay,87  and  to  relief  goods 
sent  to  sufferers  from  some  calamity;**  and  the 
rule  requiring  the  carrier  to  haul  freight  of  the 
same  kind  in  the  order  of  its  tender  for  shipment 
applies  only  to  the  station  at  which  the  freight  is 
offered.*9 

[i  414]  6.  Weather  Conditions.  Extraordinary 
weather  conditions,  such  as  floods,  snowstorms,  and 
the  like,  will  ordinarily  constitute  a  sufficient  ex- 
cuse for  delay  in  transportation,*0  and  the  carrier 

[c]  2tren  as  to  perishable  .freight 
the  exercise  of  care  and  diligence  is 
all  that  Is  required,  and  the  carrier 
is  not  absolutely  and  unconditionally 
bound  to  send  tt  forward  on  the  day 
of  its  receipt.  Dixon  v.  Chicago,  etc . 
R  Co..  64  Iowa  631,  21  NW  17.  52 
AmR  460. 

SB.  Keeney  v.  Grand  Trunk  R. 
Co.,  69  Barb.  (N.  Y.)  104  [aff  47  N.  T. 
5251;  International,  etc.,  R  Co.  v. 
Wright,  2  Tex.  Civ.  A.  198.  21  SW  56. 

88.  Ormsby  v.  Union  Pac  R  Co.. 
4  Fed.  706,  2  McCrary  48;  Newport 
News,  etc.,  R  Co.  v.  Reed,  10  KyL 
1020;  International,  etc.,  R.  Co.  v. 
Lewis,    (Tex.   Civ.   A)    23    SW   32S. 

87.  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 33  Mich.  6;  Marshall  v.  New 
York  Cent.  R  Co.,  46  Barb.  <N.  Y.l 
502;  Peet  v.  Chicago,  etc.,  R.  Co.,  2» 
Wis    594.   91  AmD  446. 

[a]  Where  there  la  a  great  press  of 
"""  ■—     -  discrim- 


the  carrier  may 
inate  In  favor  of  perishable  goods  in 
determining  which  consignments  it 
will  carry  first.  Michigan  Cent.  R 
Co.   v.   Burrows,   33   Mich.    6. 

88.  Michigan  Cent.  R.  Co.  v.  Bur- 
rows. 33  Mich.  6  (holding  that  in 
such  a  case  the  carrier  will  be  ex- 
cused  from    consequent   detention   of 

goods   which   would   otherwise    have 
een   forwarded   sooner  in    Use  ordi- 
nary course  of  business). 

89.  Ballentlne  v.  North  Missouri 
R.  Co.,  40  Mo.  491,  93  AmD  316 

SO.  U.  S. — Missouri,  etc,  R.  Co.  v. 
Truskett,  104  Fed.  72«,  44  CCA  179 
[aff  186  TJ.  S.  480  mem,  22  SCt  943 
mem,  46  L.  ed.  1259  mem]  (recog- 
nising the  rule). 

Cal. — Palmer  v.  Atchison,  etc,  R 
Co.,  101  Cal.  187,  35  P  630. 

Fla. — Williams  Co.  v.  Pensacola, 
etc.,  R  Co..  67  Fla.  237,  48  S  630: 
Norrls  v.  Savannah,  etc.,  R.  Co.,  23 
Fla.  182,  1  S  475,  11  AmSR  366  and 
note. 

111. — Perkins  v.  Cleevland,  etc.,  R 
Co..    183    111.    A.    631. 

Minn. — Dodge  v.  Chicago,  etc.,  R 
Co.,  Ill   Minn.   128,  126   NW  827. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.   458. 

Mo. — Prultt  v.  Hannibal,  etc.,  R 
Co.,  62  Mo.  627;  Ballentlne  v.  North 
Missouri  R  Co.,  40  Mo.  491,  98  AmD 
315;  TJnlonville  Produce  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  168  Mo.  A.  168. 
153  SW  63;  Tbero  v.  Missouri  Pac 
R  Co.,  144  Mo.  A.  161.  129  SW  266; 
Venclll  v.  Quincy,  etc.,  R  Co..  132 
Mo.  A.  722,  112  SW  1030;  Cunning- 
ham v.  Wabash  R  Co.,  79  Mo.  A 
524. 

Nebr. — Chicago,  etc,  R.  Co.  v.  Man- 
ning.  23   Nebr.   662.  37  NW  462. 

ff.  Y. — Bowman  v.  TealL  23  Wend 
306.  35  AmD  662. 

Oh. — American  Express  Co.  v 
Smith,    33   Oh.   St.   511,   31  AmR   561 

Tenn. — Nashville,  etc.,  R.  Co.  * 
David,    6    Helsk.    261.    19    AmR    694: 


For  later  oases,  developments  and  ajutages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  not  bound  to  use  extraordinary  efforts  and  incur 
great  expense  in  order  to  avoid  delay,*1  or  to  divert 
the  goods  from  its  own  to  another  route  over  which 
it  has  no  control,  unless  in  the  exercise  of  a  sound 
discretion  it  appears  that  the  change  of  route  would 
probably  have  prevented  the  loss  from  delay  with- 
out incurring  other  dangers."  It  is  bound,  however, 
to  use  reasonable  care  to  avoid  delay,*8  and  should 
make  reasonable  provision  for  operating  its  trains 
in  all  kinds  of  weather,  such  as  is  expected  in  the 
particular  latitude  where  its  business  is  carried  on.*4 
And  although  there  is  a  delay  or  interruption  in  the 
transportation  due  to  an  excepted  cause,  yet  for 
loss  subsequently  occurring  by  reason  of  an  inde- 
pendent cause  the  carrier  will  be  liable.*"  But  it 
is  only  negligence  of  the  carrier  in  not  avoiding  the 
threatened  loss  which  will  thus  render  it  liable.*6 

[f  415]  6.  Strikes  and  Mobs.*7  The  carrier  is 
liable  for  the  negligent  or  wrongful  acts  of  its 
servants  during  the  course  of  their  employment, 


and  therefore  if  its  employees  go  on  a  strike,  aban- 
doning the  performance  of  their  duties  and 'causing 
delay  in  the  transportation  of  goods  in  their  charge 
or  control,  the  carrier  is  liable,  the  delay  being  due 
to  the  employees'  wrongful  acts.*8  And  after  the 
employees  have  quit  the  carrier's  employment  it  is 
its  duty  to  promptly  supply  their  places,  if  prac- 
ticable. But  where  the  strike  which  caused  the 
delay  is  not  that  of  the  carrier's  employees,  and 
the  carrier  does  all  that  it  can  to  expedite  delivery, 
it  is  not  liable  for  the  delay.1  So  a  carrier  is  not 
liable  for  delay  due  to  a  riot  not  engaged  in  by  its 
employees,  which  riot  renders  the  running  of  trains 
unsafe  or  impossible.2  And  if,  after  leaving  the 
carrier '8  employment,  the  employees,  by  violence, 
cause  delay  in  the  transportation,  so  as  to  prevent 
t,he  carrier  from  proceeding  with  his  business,  the 
delay  thereby  occasioned  will  be  excusable.*  If 
by  mob  violence  the  carrier  is  prevented  from 
performing  its  obligation  to  transport  goods  in  its 


Nashville,    etc.,    R.    Co.    v.    King,    6 
Helsk.   174. 

Tex. — St.  Louis.  etc,  R.  Co.  v. 
Jones.  (Civ.  A.)  19  SW  8»5;  Inter- 
national, etc.,  R.  Co.  v.  Wentworth, 
8  Tex.  CW.  A.  5,  27  SW  680;  San 
Antonio,  etc.,  R.  Co.  v.  Barnett.  (Civ. 
A.)  27  SW  876;  International,  etc., 
R.   Co   v.   Hynes,   8   Tex.   Civ.  A.   20, 

21  SW  622. 

Eng. — Brlddon  v.  Great  Northern 
R.  Co..   28  L.  J.  Exch.  61. 

[a]  DosUnultoa  of  bridge  by  flood. 
— A  carrier  undertaking  to  carry 
goods  by  its  own  route  la  not  re- 
sponsible for  an  unavoidable  delay 
resulting  from  the  destruction  of 
one  of  its  bridges  by  an  unusual 
flood.  American  Express  Co.  v. 
Smith,  83  Oh.  St.  511,  81  AmR  661; 
St.  Louis,  eta,  R.  Co.  v.  Jones,  (Tex. 
Civ.   A.)    2»  SW  6»5. 

[bl  The  fr— sing  of  river*  and 
oaasjls  is  such  an  intervention  of 
the  vis  major  that  it  excuses  the  de- 
lay of  a  common  carrier  by  water. 
Bowman  v.  Teall.  23  Wend.  (N.  T.) 
306,  35  AmD  662;  Parsons  v.  Hardy, 
14  Wend.    (N.  Y.)    215.   28   AmD  521. 

[cj  A  heavy  rainstorm  wbioh 
washes  out  the  traok  ahead  of  the 
train  on  which  plaintiff's  cattle  are 
being  shipped  constitutes  an  unusual 
and  unavoidable  delay.  Weesen  v. 
Missouri  Fac  R.  Co.,  175  Mo.  A.  374, 
162  SW  304. 

[d]  A  heavy  dew  which  impedes 
the  movement  of  trains  will  not  ex- 
cuse delay.  "A  common  carrier  of 
freight  or  passengers  is  bound  to 
provide  engines  of  sufficient  weight 
and  power  to  -overcome  the  effects 
of  a  heavy  dew."  Missouri,  etc.,  R. 
Co.  v.  Truskett,  104  Fed.  728,  732, 
44  CCA  178    [aft*  186  U.  S.  480  mem, 

22  SCt  943  mem,  46  L.  ed.  1259  memj. 
•1.    Briddon  v.  Great  Northern  R. 

Co..  28  L.  J.  Exch.  61. 

98.  American  Express  Co.  v. 
Smith,  33  Oh.  St.  511.  31  AmR  561; 
St.  Louis,  etc.,  R  Co.  v.  Jones,  (Tex. 
Civ.  A.)   29   SW  695. 

13.  St.  Louis,  etc.,  R.  Co.  v.  Bland, 
(Tex.  Civ.  A.)  34  SW  675  (holding 
that  the  carrier  is  not  relieved  from 
liability  for  a  delay  by  alleging  that 
it  was  due  to  an  unprecedented  flood, 
where  It  might  have  avoided  the 
effects  of  a  flood  by  the  exercise  of 
reasonable  care). 

94.  Cleveland,  etc.,  R.  Co.  v. 
Heath.  22  Ind.  A  47,  53  NE  198 
(holding  that,  where  a  shipment  of 
live  stock  Is  to  be  made  In  January, 
It  la  the  duty  of  the  carrier  to  pro- 
vide against  any  delay  caused  by  the 
freezing  of  the  pipes  between  the 
tank  and  the  bar  of  the  engine). 

SB.  Lang  v.  Pennsylvania  R.  Co.. 
154  Pa.  342,  26  A  370.  35  AmSR  846, 
20  LRA  360. 

[a]  Illustration.— Freight  cars 
loaded  with  whisky,  having  been 
stopped  by  a  flood,  were  attacked 
and  broken  Into  by  thieves,  and  part 
of  the  whisky  taken.    The  conductor 


and  trainmen  were  present,  but  left 
and   made   no   effort   to   protect   the 

firoperty.  A  body  of  citizens  drove 
he  thieves  away  and  guarded  the 
cars  until  the  next  morning  when 
to  keep  it  from  falling  into  the  hands 
of  the  mob  they  destroyed  the  bal- 
ance of  the  whisky.  It  was  held 
that,  as  the  employees  abandoned 
the   whisky   and   made   no    effort    toi 

Firotect  It,  the  carrier  was  liable  for 
ta  loss.  Lang  v.  Pennsylvania  R. 
Co.,  154  Pa.  341.  26  A  370,  35  AmSR 
846,   20   LRA  860. 

96.  Scott  v.  Allegheny  Valley  R 
Co..   172  Pa.  646.   33  A  712. 

97.  Hob  violence  as  excuse  for 
loss  or  Injury  to  goods  see  supra  I 
134. 

98.  U.  S. — Sherman  v.  Pennsylva- 
nia R.  Co.,  21  F.  Cas.  No.  12.769,  8 
WklyCas  (Pa.)  269. 

Ga. — Central,  etc.,  R.  Co.  v.  Geor- 
gia Fruit,  etc.,  Exch.,  91  Ga.  389,  17 
SE  904;  Haas  v.  Kansas  City,  etc., 
R.  Co.,  81  Ga.  792.  7  SE  629. 

111. — Indianapolis,  etc.,  R.  Co/  v. 
Juntgen,  10  111.  A.  296. 

Mo. — Read  v.  St.  Louis,  etc.,  R.  Co.. 
60  Mo.  199. 

N.  Y. — Blackstock  v.  New  York, 
etc.,  R.  Co.,  20  N.  T.  48,  76  AmD 
372 

Tex. — Missouri,  etc..  R.  Co.  v. 
Woods,  (Civ.  A.)  117  SW  196. 

"A  common  carrier  cannot  avoid 
its  responsibility  for  damages  result- 
ing from  unreasonable  delay  in 
transportation  of  goods  received  by 
it  for  shipment,  upon  the  ground  that 
Its  employees  refused  to  perform 
their  usual  duties.  In  such  case  the 
delay  Is  held  to  result  from  the  fault 
of  the  employees  of  the  common 
carrier,  for  which  fault  the  common 
carrier  Is  responsible.  Sinsabaugh 
v.  Cleveland,  etc.,  R.  Co.,  149  111.  A. 
480,   433. 

"Those  who  Intrust  their  goods  to 
carriers  have  no  means  of  ascertain- 
ing the  character  or  disposition  of 
their  subordinate  agents  or  servants; 
they  have  no  agency  in  their  selec- 
tion, and  no  control  over  their  ac- 
tions. .  .  .  The  rule  which  the 
law  has  adopted,  by  which  a  master 
is  held  responsible  for  the  acts  of 
his  servants,  is  the  one  best  calcu- 
lated to  secure  the  observance  of 
{rood  faith  on  the  part  of  persons 
ntrusted  with  the  property  of 
others."  Blackstock  v.  New  York, 
etc.,  R  Co.,  20  N.  Y.  48,  61,  76  AmD 
372. 

[a]  Bofosal  of  single  employee 
to  perform  duty. — A  carrier  o_f  live 
stock  cannot  escape  liability  for  a 
delay  because  the  engineer  refused 
to  continue  the  transportation  for 
lack  of  rest,  where  the  carrier  used 
ordinary  care  to  secure  another  engi- 
neer, the  act  of  the  first-men  tloned 
engineer  being  that  of  the  company. 
Missouri,  etc.,  R.  Co.  v.  Woods,  (Tex. 
Civ.  A)  117  SW  196. 

[b]  Threatened  strike. — The  mere 


fact  that  a  dispute  Is  pending  be- 
tween a  carrier  and  Its  employees 
and  that  a  strike  is  threatened  Is  no 
excuse  for  delay.  Peo.  v.  New  York 
Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.) 
643. 

99.  Pittsburgh,  etc.,  R.  Co.  v. 
Hazen.   84   111.  36.  25  AmR  422. 

1.  Hick  v.  Raymond,  ri893]  A.  C. 
22  [aft  (1891)  2  Q.  B.  6261  (strike  of 
dock  laborers)-  Sims  v.  Midland  R. 
Co.,   [1913]   1  K.  B.  103. 

|.i  I  Illustration. — A  cargo  was 
shipped  for  the  port  of  London  un- 
der bills  of  lading  which  did  not 
specify  the  time  within  which  the 
consignees  were  to  take  discharge 
of  It.  On  the  arrival  of  the  ship 
In  the  dock,  the  dock  company,  as 
agents  for  the  consignees,  began  to 
unload  the  cargo.  The  unloading 
was  Interrupted  for  several  days  by 
a  strike  of  the  dock  laborers  which 
delayed  the  discharge  far  beyond  the 
time  which  would  otherwise  have 
sufficed.  Throughout  the  time  dur- 
ing which  the  discharge  ceased  and 
the  dock  company  was  unable  to 
supply  labor  to  effect  It,  It  was  not 

Sosslble  for  the  consignees  either  to 
nd  any  other  person  to  provide  the 
labor  or  themselves  to  obtain  the 
necessary  labor  In  any  other  way. 
It  was  held  that  the  consignees  were 
not  liable  In  damages  to  the  ship* 
owner  for  the  delay.  Hlok  v.  Ray- 
mond, [1893]  A.  C.  22  [aff  [1891]  2 
Q     B.   6261. 

a.  Bartlett  v.  Pittsburgh,  etc,  R. 
Co.,  94  Ind._281. 

3.  Ga. — Haas  v.  Kansas  City,  etc, 
R.  Co.,  81  Ga.  792,  7  SB  629;  Southern 
Cotton-Oil  Co.  v.  Louisville,  etc,  R. 
Co..  16  Ga.  A.  751,  84  SE  198. 

111. — Pittsburgh,  etc.,  R  Co.  v. 
Hazen.  84  111.  36,  25  AmR  422. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Hollo  well.  65  Ind.  188,  82  AmR  63. 

Ky. — Louisville,  etc,  R.  Co.  v.  Bell, 
13  KyL  393. 

N.  Y. — Qelsmer  v.  Lake  Shore,  etc. 
R.  Co.,  102  N.  Y.  563.  7  NE  828,  66 
AmR  837;  Little  v.  Fargo,  43  Hun 
233 

Tex. — Gulf,  etc.,  R.  Co.  v.  Levi,  76 
Tex.  337,  13  SW  191,  18  AmSR  45, 
8  LRA  328;  International,  etc.  R.  Co. 
v.  Tisdale.  74  Tex.  8,  11  SW  900,  4 
LRA  546  and  note;  Sterling  v.  St. 
Louis,  etc.,  R.  Co.,  88  Tex.  Civ.  A. 
461,  86  SW  655;  Southern  Pac.  R.  Co. 
v.  Johnson.  (Civ.  A)  16  SW  121; 
Missouri  Pac  R.  Co.  v.  Levi,  (Civ. 
A)  14  SW  1062;  Southern  Pac  R. 
Co.  v.  Stell.  (A.)  15  SW  122;  Inter- 
national, etc.,  R.  Co.  v.  Server,  3 
Tex.  A.  Civ.  Cas.  1  441. 

"The  court  below  .  .  .  held  that 
the  men  engaged  In  the  violent  and 
riotous  resistance  to  the  defendant 
were  its  employees  for  whose  con- 
duct It  was  responsible,  and  in  that 
holding  was  the  fundamental  error 
committed  by  It.  It  Is  true  that 
these  men  had  been  In  the  employ- 
ment   of    the    defendant.      But    they 
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charge  or  control  it  will  be  excused  for  resulting 
delay.4  The  only  duty  resting  on  the  carrier  not 
otherwise  in  fault  is  to  use  reasonable  efforts  and 
due  diligence  to  overcome  obstacles  thus  interposed 
and  to  forward  the  goods  to  their  destination:5  but 
this  duty  is  one  which  it  is  bound  to  observe. 

[$  416]  7.  Accident.  A  carrier  may  excuse 
delay  in  the  delivery  of  the  goods  caused  by  acci- 
dent or  misfortune  not  inevitable  nor  produced  by 
the  act  of  God.7  In  this  respect  it  stands  on  the 
same  ground  with  other  bailees.8  All  that  can  be 
required  of  it  in  any  emergency  is  that  it  shall 
exercise  due  care  and  diligence  to  guard  against 
delay  and  to  forward  the  goods  to  their  destination.* 

[J  417]  8.  Compliance  with  Law.10  The  car- 
rier is  not  liable  for  a  delay  which  is  necessary  to 
avoid  a  violation  of  law.11  Applying  this  principle 
where  cattle  are  delayed  by  a  quarantine  imposed 
by  the  public  authorities  in  the  exercise  of  police 
power,  such  delay  and  the  resulting  injury  to  the 


left  and  abandoned  that  employment. 
They  ceased  to  be  in  Its  service  or 
in  any  sense  Its  agents,  for  whose 
conduct  it  was  responsible.  They: 
not  only  refused  to  obey  its  orders 
or  to  render  it  any  service,  but  they 
willfully  arrayed  themselves  In  posi- 
tive hostility  against  it,  and  Intimi- 
dated •  : and:  defeated  the  efforts  of 
employees  who  were  willing'  to  serve 
it.  They  became  a  mob  of  vicious 
lawbreakers  to  be  dealt  with  by  the 
government,  whose  duty  it  was,  by 
the  use  of  adequate  force,  to  restore 
order,  enforce  proper  respect  for  pri- 
vate property  and  private  rights  and 
obedience  to  law.  If  they  had 
burned  down  bridges,  torn  up  tracks, 
or  gone  Into  passenger  cars  and  as-: 
saulted  passengers  upon  what  prin- 
ciple could  it  be  held  that  as  to  such 
acts  they  were  the  employees  of  the 
defendant  for  whom  It  was  respon- 
sible? If  they  had  sued  the  defend- 
ant for  wages  for  the  eleven  days 
when  they  were  thus  engaged  in 
blocking  its  business,  no  one  will 
claim  that  they  could  have  recovered. 
It  matters  not,  if  It  be  true,  that 
the  strike  was  conceived  and  orga- 
nized while  the  strikers  were  in 
the  employment  of  the  defendant. 
In  doing  that  they  were  not  in  its 
service  or  seeking  to  promote  its 
Interests  or  to  discharge  any  duty 
they  owed  it;  but  they  were  engaged 
In  a  matter  entirely  outside  of  their 
employment  and  seeking  their  own 
ends  and  not  the  Interests  of  the 
defendant.  The  mischief  did  not 
come  from  the  strike — from  the  re- 
fusal of  the  employees  to  work,  but 
from  their  violent  and  unlawful  con- 
duct after  they  had  abandoned  the 
service  of  the  defendant."  Oeismer 
v.  Lake  Shore,  etc.,  R.  Co.,  102  N. 
T.  668.  B70,  7  NE  828,  65  AmR  837. 
And  see  Little  v.  Fargo,  48  Hun  (N. 
T.)  233  (where  the  above  reasoning 
is  approved  and  adopted). 

4.  Qa. — Haas  v.  Kansas  City,  etc., 
R.  Co.,  81  Ga..792,  7  SE  629. 

111.— Indianapolis,  etc.,  R,  Co.  v. 
Juntgen,  10  111.  A.  296. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Bennett,  89  Ind.  467.    ■ 

Tex. — Gulf,  etc.,  R.  Co.  v.  Levi,  76 
Tex.  337,  13  SW  191,  18  AmSR  46, 
8   LRA   823. 

Vt. — Leavens  v.  American  Express 
Co.,  87  Vt.  473,  89  A  744. 

[a]  ■specially  la  this  so  where 
the  resistance  made  by  the  strikers 
is  of  such  a  character  as  could  not 
be  controlled  by  the  civil  authorities 
when  called  upon  by  the  carrier. 
Haas  v.  Kansas  City,  etc.,  R.  Co.,  81 
Oa.  792,  7  SE  629;  Lake  Shore,  etc, 
R.  Co.  v.  Bennett,  89  Ind.  457. 

5.  Gelsmer  v.  Lake  Shore,  etc.,  R. 
Co.,  102  N.  Y.  663,  7  NE  828,  55  AmR 
827;  Sterling  v.  St.  Louis,  etc.,  R. 
Co.,  38   Tex.  Civ.   A.   451.   86  SW  666. 

[a]    rallure  of  a  carrier  to   oall 


oa  the  eMl  or  military  authorities 
to  quell  m  strike  on  Its  line  and  to 
control  a  mob  which  obstructs  the 
running  of  trains  does  not  render 
the  carrier  liable  for  injuries  caused 
by  delay  In  transportation,  owing  to 
the  acts  of  the  mob  and  strikers. 
Reasonable  diligence  under  the  cir- 
cumstances Is  all  that  the  law  re- 
quires. Sterling  v.  St.  Louis,  etc., 
R.  Co.,  88  Tex.  Civ.  A.  451,  86  SW  666. 

6.  Indianapolis,  etc.,  R.  Co.  v. 
Juntgen,  10  111.  A.  296. 

7.  McFalJ  v.  Wabash  R.  Co..  117 
Mo.  A.  477,  94  SW  570;  Gelsmer  v. 
Lake  Shore,  etc.,  R.  Co.,  102  N.  T. 
563,  7  NE  828.  65  AmR  837;  Black- 
stock  v.  New  York,  etc.,  R.  Co.,  20 
N.  Y.  48,  76  AmD  372;  Wlbert  v. 
New  York,  etc,  R.  Co..  12  N.  Y.  245; 
St.  Louis,  etc,  R.  Co.  v.  Dean,  (Tex. 
Civ.  A.)  162  SW  1127;  Taylor  v.  Great 
Northern   R.   Co.,   L.   R.   1   C.   P.   385. 

[a]  Illustrations. — (l)  Where  a 
freight  train,  by  which  plaintiff's  cat- 
tle were  transported  before  arriving 
at  the  point  where  the  cattle  were 
taken  up  killed  a  man  who  suddenly 
appeared  on  the  track,  and  the  train 
was  delayed  by  the  efforts  of  the 
crew  in  taking  the  body  from  the 
track  and  carrying  It  back  to  a  sta- 
tion, such  delay  was  not  negligence, 
but  the  result  of  accident  or  mis- 
fortune. Ecton  v.  Chicago,  etc.,  R. 
Co.,  125  Mo,  A.  223,  102  SW  575.  (2) 
And  a  carrier  is  not  responsible  for 
delay  caused  by  a  block  on  its  line, 
where  the  block  was  occasioned  by 
the  breaking  down  of  the  train  be- 
longing to  another  company,  which 
had  running  powers  over  defendant's 
line.  Taylor  v.  Great  Northern  R. 
Co.,  L.  R.  1  C.  P.  385. 

8.  Ecton  v.  Chicago,  etc.,  R.  Co., 
123  Mo.  A.  223,  102  SW  675. 

9.  Gelsmer  v.  Lake  Shore,  etc.,  R. 
Co.,  102  N.  Y.  563,  7  NE  828,  56  AmR 
837. 

10.  Seizure  of  goods  under  legal 
process  as  exouae  for  nondelivery 
see  supra  IS  400-403. 

11.  Ark. — St.  Louis,  etc.,  R7"Co.  v. 
Davenport,   97   Ark.   82,   133   SW   18«. 

Iowa. — Hynds  v.  Wynn,  71  Iowa 
598,   33  NW  78. 

Ky.— Wakefield  v.  Chicago,  etc.,  R. 
Co.,  104  SW  778,  31  KyL  1108. 

Minn. — Mere  v.  Chicago,  etc.,  R. 
Co.,  86  Minn.  33,  90  NW7. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Hayne,   76  Miss.  638,  24  S  907. 

Mo. — Hlckey  v.  Chicago,  etc.,  R. 
Co.,  174  Mo.  A.  408,  160  SW  24:  Ec- 
ton v.  Chicago,  etc.,  R.  Co.,  125  Mo. 
A.  223,  102  SW  675. 

Nebr. — Cram  v.  Chicago,  etc.,  R. 
Co.,  84  Nebr.  607,  122  NW  31,  26 
LRANS  1022  [reh  den  85  Nebr.  686, 
123  NW  1045,  26  LRANS  1028,  19 
AnnCas  170]. 

N.  Y. — New  York  Cent.,  etc.,  R.  Co. 
V.  Weil,    66   Misc.   179.   119   NYS   676. 

Tex.— -Galveston,    etc.,    R.    Co.    v. 


cattle  cannot  be  charged  as  negligence  against  the 
carrier  in  possession  thereof.11  •  So  the  carrier  is 
excusable  for  delay  due  to  a  compliance  with  state 
or  federal  legislation  requiring  carriers  to  unload 
cattle  for  food,  water,  and  rest,13  unless  the  cattle 
were  held  at  the  point  where  they  were  unloaded 
for  an  unreasonable  length  of  time.14  The  rule 
stated  has  been  held  inapplicable  where  the  delay 
is  in  obedience  to  an  unconstitutional  statute  which, 
it  is  said,  can  be  regarded  neither  as  imposing  obli- 
gations nor  as  affording  protection."  And  where 
garnishment  of  the  carrier  is  not  valid  as  to  goods 
after  they  have  been  accepted  for  immediate  trans- 
portation,1* such  garnishment  will  be  no  excuse  for 
delay  in  completing  the  transportation.17  So,  where 
a  carrier  agreed  to  deliver  imported  goods  in  bond 
to  the  consignee  at  an  internal  port  of  entry,  it 
was  liable  for  losses  sustained  while  the  goods  were 
detained  in  a  warehouse  in  the  original  port  of 

Jones,  134  SW  328;  Pecos,  etc,  R. 
Co.  v.  Jarman,  (Civ.  A.)  138  SW 
1131;  St.  Louis,  etc.  R.  Co.  v.  Smith, 
(Civ.  A.)  136  SW  597;  Galveston,  etc.. 
R.  Co.  v.  Warnken,  12  Tex.  Civ.  A. 
646.  36  SW  72. 

Vt.— Mann  v.  Birchard,  40  Vt  326. 
94  AmD  398. 

18.  Wakefield  v.  Chicago,  etc.  R 
Co.,  104  SW  778,  31  KyL  1108;  New 
York  Cent.,  etc.,  R.  Co.  v.  Weil,  65 
Misc.  179,  119  NYS  676;  Davis  v. 
Texas,  etc,  R.  Co.,  12  Tex.  Civ.  A 
427,   84  SW  144. 

[a]  Xatre-etata  shipment;  eonv- 
puanoe  with,  federal  regulation  r— 
Where  a  shipment  of  cattle  is  made 
between  different  points  in  the  same 
state,  the  carrier  cannot  plead  that 
Its  delay  was  caused  by  a  compli- 
ance with  the  act  of  congress  relat- 
ing to  the  prevention  of  the 
exportation  of  diseased  cattle,  and 
the  suppression  and  extirpation  of 
pleuropneumonia  and  other  conta- 
gious diseases  among  domestic  ani- 
mals. Davis  v.  Texas,  etc.,  R.  Co., 
12  Tex.  Civ.  A.   427,  34  SW  144. 

13.  St.  Louis,  etc.,  R.  Co.  v.  Dav- 
enport, 97  Ark.  82,  183  SW  18«; 
Hlckey  v.  Chicago,  etc..  R.  Co..  174 
Mo.    A.    408,    160    SW    24;    Ecton    v. 


Chicago,  etc.,  R.  Co.,  126  Mo.  A.  223, 
102  SW  675:  Cram  v.  Chicago,  etc.. 
R.  Co.,  84  Nebr.  607,,  122  NW  II. 
26  LRANS  1022-  Galveston,  etc..  R 
Co.  V.  Jones,  (Tex.)  184  SW  328; 
Pecos,  etc,  R.  Co.  v.  Jarman.  (Tex. 
Civ.  A.)  138  SW  1131;  St.  Louis,  etc. 
R.  Co.  v.  Smith.  (Tex.  Civ.  A.)  135 
SW  697. 

[a]  Where  delay  renders  unload- 
ing necessary. — Stoppage  of  a.  ship- 
ment of  cattle  for  feed  and  rest  is 
no  defense  to  an  action  for  damages 
resulting  from  negligent  delay  in 
transportation,  where,  but  for  such 
delay,  the  cattle  could  have  been 
transported,  to  their  destination  before 
the  expiration  of  the  thirty-six  hours 
provided  by  the  Interstate  Commerce 
Act  as  the  limit  of  confinement.  Lay 
v.  Chicago,  etc.,  R.  Co.,  157  Mo.  A 
467,  138  SW  884.      * 

14.  Louisville,  etc.,  R.  Co.  v.  Cecil. 
146  Ky.  271,  140  SW  186;  Pecos,  etc, 
R.  Co.  v.  Jarman,  (Tex.  Civ.  A.)  138 
SW  1181. 

[a]  What  la  unreasonable  length 
of  time. — Where  an  interstate  car- 
rier, in  order  to  comply  with  a  fed- 
eral statute  and  a  state  Sunday  law, 
stopped  a  shipment  of  mules,  unload- 
ing, feeding,  and  holding  them  in 
stock  pens  for  a  day  and  a  half,  the 
delay  was  excusable.  Louisville,  etc, 
R.  Co.  v.  Cecil,  146  Ky.  271.  14(5  sW 
186. 

15.  Chicago,  etc,  R.  Co.  v.  Brick- 
son,  91  111.  613.  33  AmR  70. 

16.  See  supra  I  402. 

17.  Baldwin  v.  Great  Northern  R. 
Co.,  81  Minn.  247,  83  NW  986.  83 
AmSR  370,   51  LRA  640. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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entry,  because  of  the  carrier's  failure  to  prepare 
and  file  the  necessary  clearance  papers.1* 

[i  418]  9.  Military  Control  of  Railroad.  If  a 
railroad  is  under  military  control,  the  company  will 
not  be  liable  for  delay  due  to  such  interference.1* 
But  if  the  probability  of  delay  on  such  account  was 
known  to  the  company  at  the  time  when  the  goods 
were  received  for  transportation,  it  cannot  rely  on 
such  defense.10  It  should  in  such  case  abdicate  its 
functions  as  a  common  carrier  and  refuse  to  re- 
ceive goods  for  transportation.21 

[4  419]  10.  Other  Excuses  for  Delay.  The  stop- 
ping of  a  freight  train  to  switch  out  cars  of  per- 
ishable freight  is  not  a  delay  of  which  a  shipper 
can  complain."  And  where  property-  is  in  the 
hands  of  a  common  carrier,  and  possession  thereof 
is  demanded  by  a  stranger  to  the  bill  of  lading, 
prior  to  actual  shipment  and  under  a  claim  of  own- 
ership, the  carrier,  having  reasonable  doubt  as  to 
which  party  is  entitled  to  possession  and  acting  in 
good  faith,  may  have  a  reasonable  time  within 
which  to  investigate  the  claims  of  the  respective 
parties,  and  for  this  purpose  may  delay  immediate 
shipment."  So  it  has  been  held  that  a  delay  of 
twelve  hours  in  transportation  of  live  stock,  caused 
by  holding  the  cattle  on  account  of  the  sickness 
and  death  of  one,  does  not  constitute  negligence, 
where  the  remaining  cattle  are  sent  forward  by  the 
next  train.24  On  the  other  hand  a  carrier  delaying 
delivery  of  freight  cannot  excuse  the  delay  on  the 
ground  that  the  bills  of  lading  were  not  presented, 
where  it  did  not  decline  to  deliver  because  of  such 
fact;35  that  a  shipper  tendered  a  check  instead  of 
money  for  freight  charges  where  it  appeared  that 
.  the  money,  if  tendered,  would  have  been  refused  j2* 
that  the  consignee  did  not  tender  the  freight 
charges,  where  notice  was  given  of  the  arrival  of 
the  goods  shipped  and  demand  was  made  for  such 
charges;27  that  a  shipper  of  live  stock  refused  to 
comply  with  a  provision  of  the  contract  requiring 
the  shipper  to  accompany  and  care  for  them ,  that 
regular  trains  of  the  carrier  did  not  connect  in 
time  to  avoid  delay;2*  that  it  maintained  a  schedule 


which  resulted  in  delay**  and  prevented  delivery 
within  a  reasonable  time;*1  or  that  it  knew  that 
its  connecting  line  could  not  without  unreasonable 
delay  forward  the  goods,  it  being  the  duty  of  the 
carrier  to  deliver  the  goods,  at  the  point  at  which 
it  contracts  to  deliver  within  a  reasonable  time.** 
Nor  can  a  carrier  excuse  delay  by  reason  of  an 
invalid  embargo  which  it  has  placed  on  particular 
classes  of  freight.82  So  results  attributed  to  a  de- 
fective roadbed  and  equipment  do  not  affect  the 
nonperformance  of  the  duty  to  deliver  a  shipment 
at  destination  within  a  reasonable  time."  A  cus- 
tom between  the  connecting  carriers  whereby  one 
of  them  holds  the  goods  in  a  warehouse,  when  a 
controversy  arises  over  freight  charges,  until  there 
is  an  adjustment  or  a  correction  of  which  the  con- 
signee has  no  knowledge  constitutes  no  defense,  in 
an  action  by  the  consignee  for  injuries  arising  from 
delay  in  shipment  because  of  an  observance  of  such 
custom,  since  the  consignee  is  in  no  way  bound  by 
it.25  And  a  carrier,  receiving,  in  the  usual  way 
from  a  connecting  carrier,  goods  on  which  charges 
are  to  be  collected  at  their  destination,  may  not 
avoid  liability  for  delay  in  forwarding  the  same 
because  of  excessive  freight  charges,  since  it  is  not 
bound  to  collect  more  than  legal  charges  and  can 
adjust  the  same  after  collection.88  It  is  not  a  de- 
fense to  an  action  for  injuries  caused  by  unreason- 
able delay  in  transportation  that  the  contract  of 
shipment  was  void  under  the  Interstate.  Commerce 
Act  as  discriminating  in  favor  of  the  shipper  by 
giving  him  too  low  a  rate,  although  there  can  be 
no  recovery  upon  the  contract.87  And  even  though 
a  carrier  has  the  right  to  stop  running  its  trains 
on  Sunday,  yet  if  it  failed  to  do  so  and  undertook 
to  forward  freight  it  must  be  held  to  reasonable 
diligence  in  doing  so.88  A  custom  or  usage  of  a 
carrier  to  observe  the  following  Monday  when  Sun- 
day was  a  legal  holiday  and  to  stop  running  trains 
will  not  excuse  the  carrier  for  delay  in  transport- 
ing goods  on  such  day  when  the  custom  is  repug- 
nant to  the  express  provisions  of  a  statutory  regu- 
lation.8*   Where  a  carrier  negligently  delayed  ship- 


is.  J.  H.  Cownle  Glove  Co.  v. 
Merchants'  Dispatch  Transp.  Co.,  ISO 
Iowa  327.  106  NW  749,  114  AmSR 
419.  4  LRANS  10C0  and  note. 

It,  Illinois  Cent  R.  Co.  v.  Ash- 
mead,  68  111.  487. 

80.  Illinois  Cent  R  Co.  v.  Cobb, 
C4  111.  128;  Bacon  v.  Cobb,  46  111.  47: 
Illinois  Cent.  R.  Co.  v.  Schwartz,  13 
111.  A.  490. 

[al  Of  course,  If  the  operation  of 
the  «oa4  la  not  Interfered  with  by 
the  military  authorities,  the  fact  that 
they  have  assumed  control  of  it  will 
not  excuse  the  carrier  for  delay. 
Illinois  Cent.  R.  Co-,  v.  McClellan,  64 
III.  68,   6  AroR  83. 

31.  Pruitt  v.  Hannibal,  etc.,  R. 
Co..  62  Ho.   627. 

S3.  St  Louis  Merchants  Bridge 
Terminal  R.  Co.  v.  Tassey,  122  111. 
A  239. 

S3.  Men  v.  Chicago,  etc.,  R.  Co., 
86  Minn.  S3,  90  NW  7. 

[a]  Seasonable  time;  what  la.— 
What  is  a  reasonable  time  for  inves- 
tigation by  a  carrier,  to  determine 
the  ownership  of  goods  claimed  by 
two  parties,  is  ordinarily  a  question 
for  the  Jury.  Men  v.  Chicago,  etc., 
R.  Co..  86  Minn.  33,  90  NW  7. 

94.  Lewis  v.  Pennsylvania  R.  Co., 
71  N.  J.  L.  339.  69  A  1117. 

SB.  W.  R.  Hall  Grain  Co.  v.  Louis- 
ville, etc..  R.  Co.,  148  Mo.  A.  808.  128 
ffW  42 

80.  Cunningham  v.  Wabash  R.  Co., 
1(7  Mo.  A.  273.  149  SW  1161  (where 
It  was  said  that  under  these  cir- 
cumstances, the  requirement  of  law 
that  tender  be  made  In  money  in- 
stead of  in  cash  is  waived). 


at.  Georgia,  etc.,  R  Co.  v.  Elliott 
3  Ga.  A  373.  60  SB  363. 

S8.  Spalding  v.  Chicago,  etc.,  R. 
Co..  101  Mo.  A.  226.  241,  73  SW  274 
(where  the  court  said:  "The  cove- 
nants to  be  performed  by  the  plain- 
tiff did  not  go  to  the  whole  or  a 
substantial  part  of  the  consideration 
for  the  contract,  nor  were  they  pre- 
cedent to  the  obligation  of,  the  de- 
fendant to  transport  the  stock"). 

99.  Gulf,  etc..  R.  Co.  v.  Porter, 
26  Tex.  Civ.  A.  491,  61  SW  843. 

80.  St  Louis,  etc.,  R.  Co.  v.  Arm- 
strong, (Tex.  Civ.  A.)  166  SW  366. 
See  also  Missouri,  etc.,  R.  Co.  v. 
Dunn,  (Tex.  Civ.  A.)  167  SW  484 
(holding  that  a  carrier  cannot  escape 
liability  for  injuries  to  a  shipment 
of  cattle  by  negligent  delay  by 
merely  showing  that  the  cattle  were 
shipped    on    a    freight    train    which 

SroceedeO  on  schedule  time,  where  it 
Id  not  appear  that  the  train  was 
operated  on  such  schedule  that  it 
would  reach  the  destination  within 
a  reasonable  time). 

31.  St.  Louis,  etc..  R.  Co.  v.  Shep- 
ard.  40  Okl.  689.  139  P  833. 

38.  Toledo,  etc.,  R.  Co.  v.  Lock- 
hart  71   111.   627. 

33.  Berger-Crittenden  Co.  v.  Chi- 
cago, etc,  R.  Co.,  169  Wis.  266,  160 
NW  496. 

[a]  That  the  Initial  carrier  ao- 
oeptlng  a  shipment  before  the  con- 
necting carrier  raised  an  embargo  is 
no  excuse  for  delay  by  the  connect- 
ing carrier,  the  shipment  not  having 
been  tendered  until  a  time  when  the 
embargo    should    have    been    raised. 


Berger-Crittenden  Co.  v.  Chicago, 
etc..  R.  Co.,  69  WIS.  266.  160  NW  496. 

[b]  area  If  an  embargo  la  legal 
when  Instituted,  Its  continuance  is 
Illegal  when  there  is  nO  basis  for  it 
except  its  own  culpable  negligence  or 
willful  neglect.  Berger-Crittenden 
Co.  v.  Chicago,  etc.,  R.  Co.,  169  Wis. 
266.   160  NW  496. 

34.  Thompson  v.  Qulncy,  etc.,  R. 
Co.,  136  Mo.  A  404,  117  SW  1193. 

[a]  XUustrattoa.— where  the  in- 
jury to  an  engine  which  caused  a 
delay  in  the  transportation  of  plain- 
tiffs cattle  was  due  either  to  negli- 
gence of  defendant's  employees  in 
making  couplings  or  to  a  defective 
end  sill  of  an  engine,  and  there  was 
no  evidence  that  the  engine  had  been 

?>roperly  inspected  before  it  left  de- 
endants  division  point  defendant 
was  responsible  for  such  delay,  un- 
der the  rule  that  only  such  causes 
as  cannot  be  reasonably  anticipated, 
controlled,  or  avoided  by  ordinary 
care  will  excuse  a  carrier's  unusual 
delay.  Venclll  v.  Qulncy,  etc.,  R  Co., 
132  Mo.  A.  722,  112  SW  1030. 

38.  Texas,  etc..  R  Co.  v.  Hassell, 
23  Tex.  Civ.  A.  681,  68  SW  64. 

38.  Texas,  eta,  R.  Co',  v.  Hassell, 
23  Tex.  Civ.  A  681.  68  SW  64. 

37.  Kirby  v.  Chicago,  etc..  R.  Co., 
242  111.  418.  90  NB  252  [rev  on  other 
grounds  226  TJ.  S.  166.  82  SCt  648, 
66  L.'  ed.  1033,  AnnCasl914A  601]. 

38.  Kansas  City  Southern  R.  Co. 
v.  Marby,  112  Ark.   110.  166  SW  279. 

39.  Consumers'      Lignite     Co.      v. 
Houston,  etc.,  R.  Co.,   (Tex. 
179   SW  806. 
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ment  of  goods  and  the  consignee  refused  to  accept 
them,  the  fact  that  cars  filled  the  consignee's  tracks 
does  not  excuse  the  carrier's  failure  to  promptly 
deliver  other  shipments.40 

[$  420]  11.  Special  Contract  as  Affecting  Ex- 
cuse for  Delay.41  Where  the  carrier  specifically 
agrees  to  deliver  by  a  fixed  time  it  is  bound  to 
answer  in  damages  for  failure  so  to  do,  without  re- 
gard to  the  cause  of  the  delay.42  The  general  rule 
'  of  the  law  of  contracts,  that  the  person  undertak- 
ing to  perform  must  do  so  at  his  peril,  is  applicable; 
and  unavoidable  accident,  unexpected  rush  of  busi- 
ness, or  the  like,  will  not  furnish  an  excuse.43  So 
■it  has  been  held  that  the  liability  of  the  carrier 
under  such  a  contract  will  not  be  affected  by  a 
subsequent  stipulation  that,  if  the  goods  are  not 
delivered  within  such  time,  a  certain  deduction  shall 
be  made  from  the  freight  eharges.44  However,  it 
seems  that  the  carrier  may  be  excused  from  literal 
performance  when  unforeseen  circumstances,  such 


40.  Berger-Crittenden  Co.  v.  Chi- 
cago, etc..  R.  Co.,  169  Wis.  256.  150 
NW  196. 

41.  What  oonstttntes  contract  flx- 
bur  time  of  transportation  see  supra 
1*06. 

43.  U.  S. — The  B.  L.  Harriman  v. 
Emerick,  9  Wall.  161.  19  L.  ed.  629. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Sigma  Lumber  Co..  170  Ala.  627,  54* 
S   205,   AnnCasl912D   965   and   note. 

Conn. — Hodgdon  v.  New  York,  etc., 
R.  Co.,  46  Conn.  277.  33  AmR  21. 

Del. — Reed  v.  Philadelphia,  etc.,  R. 
Co.,  8   Del.   176. 

111.— Illinois  Cent.  R.  Co.  v.  Sim- 
mons, 49  111.  A.  443:  Chicago,  etc.,  R 
Co.   v.   Thrapp,   5   111.  A.    502. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Heath,  22  Ind.  A.  47,  53  NE  198: 
Pittsburgh,  etc.,  R.  Co.  v.  Racer,  5 
Ind.   A.    209,   31    NE   853. 

Iowa. — Wood  v.  Chicago,  etc.,  R. 
Co.,  68   Iowa  491,  27   NW   473. 

Mass. — Knowles  v.  Dabney,  105 
Mass.  437;  Gage  v.  Tlrrell.  9  Allen 
299;  Wareham  Bank  v.  Burt,  E  Allen 
113;  Tlrrell  v.  Gage,  4  Allen  245; 
Hlgginson  v.  Weld,  14  Gray  165. 

Miss. — Jemison  v.  McDanlel.  25 
Miss.  83. 

Mo. — Harrison  v.  Missouri  Pac.  R. 
Co.,  74  Mo.  364;  Collier  v.  Swlnney, 
16  Mo.  484;  Miller  v.  Chicago,  etc., 
R.  Co.,  62  Mo.  A.  252;  Myres  v.  Dia> 
mond  Joe  Line,  58  Mo.  A.  199. 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co.,  48   N.  H.   455,   2  AmR  267. 

N.  T. — Nelson  v.  Odiorne.  46  N.  T. 
489;  Van  Busklrk  v.  Roberts,  31  N. 
Y.  661:  Harmony  v.  Bingham,  12  N. 
T.  99,  62  AmD  142  [aft  8  N.  T.  Super. 
2091;  Place  v.  Union  Express  Co., 
2  Hilt.   19. 

N.  C. — Hamilton  t.  Western  North 
Carolina  R.  Co.,  96  N.  C.  398,  3  SE 
164. 

Pa. — Hand  v.  Baynes,  4  Whart.  204, 
33  AmD  54. 

Tenn. — Southern  R.  Co.  v.  Deaklns, 
107  Tenn.  522,  64  SW  477;  East  Ten- 
nessee, etc.,  R  Co.  v.  Nelson,  1 
Coldw.    272. 

Tex. — Gulf,  etc.,  R.  Co.  v.  McCor- 
quodale,  71  Tex.  41.  9  SW  80;  Texas, 
etc.,  R  Co.  v.  Nicholson,  61  Tex.  491; 
Gulf,  etc.,  R.  Co.  v.  Hodge,  10  Tex. 
Civ.    A.    543.    30    SW    829. 

Eng. — Robinson  v.  Dunmore,  2  B. 
A  P.  416,  126  Reprint  1359;  Shu- 
brlck  v.  Salmond,  3  Burr.  1637,  97 
Reprint  1022;  Denton  v.  Great  North- 
ern R.  Co.,  6  E.  &  B.  860,  85  ECL 
860,  119  Reprint  701;  Hawcroft  v. 
Great   Northern   R.   Co.,   16   Jur.   196. 

[a]  Applications  of  rule  Is  general. 
—(1)  In  applying  the  principle 
stated  in  the  text,  It  has  been  held 
that  It  is  no  defense  that  the  delay 
was  caused  by  another's  negligent 
delay  on  another  part  of  its  Toad. 
Ft.  Worth,  etc.,  R.  Co.  v.  WhIUslde, 
(Tex.  Civ.  A.)  141  SW  1037.  (2)  Or 
by  an  unexpected  or  unprecedented 
rush    of   business    disorganizing    its 


freight  service.  Ft.  Worth,  etc.,  R. 
Co.  v.  Whiteside,  supra;  Missouri, 
etc.,  R.  Co.  v.  Stark  Grain  Co.,  (Tex. 
Civ.  A.)  120  SW  1146;  Texas,  etc.,  R. 
Co.  v.  Shawnee  Cotton  Oil  Co.,  55 
Tex.  Civ.  A.   183.  118  SW  776. 

[b]  Act  of  Qod. — (1)  Where  a  con- 
tract fixes  the  time  for  delivery,  even 
an  act  of  God  will  not  excuse  delay. 
Thus  the  fact  that  a  harbor  is  so 
frozen  as  to  prevent  the  carrier's 
boat  from  coming  into  port  Is  no 
excuse  for  failure  to  deliver  within 
the  prescribed  time.  Hodgdon  v. 
New  York,  etc.,  R.  Co.,  46  Conn.  277, 
33  AmR  21.  (2)  Nor  will  low  water 
constitute  any  defense  Where  such 
contract  exists.  Parker  v.  Winlow, 
7  E.  &  B.  942,  90  ECL  942,  119  Re- 
print 1497.  (3)  So  where  a  party 
had  agreed  to  transport  goods  with- 
in a  designated  time,  ana  had  failed 
to  accomplish  the  transportation 
within  that  time,  it  was  held  that 
the  fact  that  a  public  canal  In  which 
the  goods  were  intended  to  be  trans- 
ported a  part  of  the  distance  was 
rendered  Impassable  by  an  unusual 
freshet,  and  that  this  occasioned  the 
detention,  did  not  constitute  a  legal 
defense  therefor.  Harmony  v.  Bing- 
ham, 12  N.  Y.  99,  62  AmD  142. 

[c]  A  mob  or  the  prevalence  of  a 
general  strike  Is  no  defense  where 
there  Is  a  special  contract  fixing  the 
time  within  which  the  goods  are  to 
be  delivered.  White  v.  Missouri  Pac. 
R.  Co.,  19  Mo.  A.  400;  Budgett  v. 
Binnington,   [1891]   1  Q.  B.   35. 

[d]  Serosal  of  oollector  of  port  to 
grant  olearanoe. — Nonperformance  of 
a  special  agreement  of  a  carrier  to 
forward  a  through  shipment  by  the 
steamer  of  a  connecting  carrier  sail- 
ing on  a  designated  day  is  not  ex- 
cused by  the  refusal  of  the  deputy 
collector  of  the  port  to  grant  a  clear- 
ance while  the  freight  was  on  board, 
because  it  was  contraband  of  war, 
where  the  contract  was  not  unlawful 
when  made,  was  not  rendered  unlaw- 
ful by  any  subsequent  legislation, 
and  was  made  with  the  knowledge 
that  difficulties  might  arise  In  the 
course  of  transportation  because  of 
the  character  of  the  freight.  North- 
ern Pac.  R.  Co.  v.  American  Trading 
Co.,  195  U.  S.  439,  25  SCt  84,  49  L. 
ed.  269  [aft  120  Fed.  873,  57  CCA 
533]. 

[e]  Where  the  contract  la  to  ship 
on  a  certain  day,  or  by  a  certain 
train,  failure  to  comply  with  such 
agreement  will  render  the  carrier 
liable  for  damages.  Illinois  Cent.  R. 
Co.  v.  Waters,  41  111.  73;  Illinois 
Cent.  R.  Co.  v.  Simmons,  44  111.  A. 
443;  Ft.  Worth,  etc.,  R.  Co.  v.  White- 
side,   (Tex.   Civ.   A.)    141   SW   1037. 

43.  See  cases  supra  note  42. 

44.  Harmony  v.  Bingham.  8  N.  Y. 
Super.  209  [aft  12  N.  Y.  99]  (where 
it  was  said  that  the  latter  under- 
taking that  is  to  deduct  certain 
charges  Is  not  an  alternative  of  the 


as  the  law   recognizes,  are   sufficient   to  occasion 
slight  delays.45 

[}  421]  G.  Waiver  of  Bight  of  Action  Arising 
out  of  Delay.  Mere  acceptance  of  the  goods  from 
the  carrier  on  their  arrival  will  not  constitute  a 
waiver  of  a  claim  for  damages  due  to  delay.44  But 
a  shipper  waives  his  right  of  action  for  delay  when 
he  insists  on  a  shipment  of  his  goods  after  being 
informed  of  the  fact  that  a  delay  is  probable  owing 
to  an  obstruction  on  the  line  or  to  an  unumial 
press  of  business;47  and  generally  speaking  the 
shipper  may,  by  express  contract,  waive  the  car- 
rier's liability  for  loss  resulting  from  delay  or 
detention.48  But  after  the  goods  have  been -accepted 
and  loaded  for  shipment,  a  contract  releasing  the 
carrier  from  liability  for  delay  in  forwarding  ship- 
ment after  it  was  loaded  is  void,  in  the  absence  of 
consideration.49  And  a  contract  limiting  liability 
against  delay  due  to  the  carrier's  own  negligence  is 
invalid.50     However,  for  a  valuable  consideration, 

former,  but  merely  fixes  the  measure 
of  damages  for  a  violation  of  the 
former). 

45.  Prultt  v.  Hannibal,  etc.,  R. 
Co.,   62   Mo.   527. 

46.  Georgia  R.  Co.  v.  Cole,  68  Ga. 
623;  Underwriters'  Agency  v.  Suther- 
lin,  55  Ga.  266;  Lows  v.  Moss,  12  111. 
477;  Norfolk,  etc.,  R  Co.  v.  Shippers' 
Compress  Co.,  83  Va.  272,  2  SE  129; 
Nudd  v.  Wells,  11  Wis.  407. 

[a]  Demand  of  the  goods,  while  It 
will  waive  action  for  nondelivery, 
will  not  waive  claim  for  damages  by 
reason  of  delay.  Nudd  v.  Wells,  11 
Wis.   407. 

[b]  Contract  to  deliver  by  certain 
date. — Acceptance  of  goods  which 
the  carrier  has  contracted  to  deliver 
by  a  certain  time,  and  which  It  has 
failed  to  deliver  until  a  later  date. 
Is  no  waiver  of  the  consignee's  right 
of  action  for  the  delay.  Norfolk,  etc., 
R.  Co.  v.  Shipper's  Compress  Co.,  83 
Va.   272,    2   SB  139. 

47.  Johnson  v.  Lightsey,  34  Ala, 
169,  78  AmD  450.  Compare  Ft 
Worth,  etc.,  R  Co.  v.  Whiteside. 
(Tex.  Civ.  A.)  141  SW  1037  (holding 
that  where  the  carrier  contracts  to 
ship  goods  by  a  specified  train,  so  as 
to  arrive  for  a  particular  market, 
and  falls  so  to  do,  the  shipper  Is  not 
estopped  to  recover  damages  accru- 
ing by  reason  of  the  delay  in  start- 
ing the  shipment  by  the  fact  that  he 
knew  when  the  goods  were  shipped 
that  they  could  not  arrive  in  tune 
for  the  market  contracted  for). 

48.  Hartness  v.  Great  Western  R 
Co.,  2  Mich.  N.  P.  80  (delay  due  to 
refusal  of  connecting  carrier  to  re- 
ceive goods);  Gulf,  etc.,  R.  Co.  v. 
Gatewood,  79  Tex.  89.  14  SW  91S. 
10  LRA  419  (delay  due  to  mob  vio- 
lence); Texas  Cent.  R.  Co.  v  Shir- 
ley, 62  Tex.  Civ.  A.  158,  130  SW  687. 

49.  Texas,  etc.,  R.  Co.  v.  Moore. 
(Tex.  Civ.  A.)  119  SW  697.  But  com- 
pare Hoover  v.  St.  Louis,  etc.,  R 
Co..  113  Mo.  A.  688,  88  SW  769  (hold- 
ing that,  where  a  written  agreement, 
voluntarily  signed  by  a  shipper  while 
on  the  train  with  his  cattle,  con- 
tained a  clause  waiving  liability  on 
account  of  delay  in  shipping  the  cat- 
tle after  the  delivery  of  the  same 
to  the  agent,  no  action  could  be 
maintained  by  the  shipper  for  a 
breach  of  a  verbal  promise  made  by 
the  agent  to  transport  the  cattle  by 
the   first   train). 

50.  Jennings  v.  Grand  Trunk  R 
Co..  127  N.  Y.  438,  28  NE  394;  Branch 
v.  Wilmington,  etc.,  R.  Co.,  88  N.  C. 
673;  Missouri  Pac.  R.  Co.  v.  Corn- 
wall, 70  Tex.  611,  8  SW  312;  Missouri 
Pac.  R.  Co.  v.  Harris,  67  Tex.  166,  J 
SW  674. 

[a]  Season  for  rule*— "It  would  be 
against  public  policy  to  allow  com- 
mon carriers  to  free  themselves  from 
this  common  law  obligation,  by  a 
stipulation  that  they  should  consult 
their  own  convenience  about  the  time 
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the  shipper  may  by  the  contract  of  shipment  release 
the  carrier  from  damages  for  its  prior  negligent 
delay  in  providing  cars  or  in  loading  the  shipment." 

[•}  422]  H.  Actions™— 1.  Venn*.  The  venue  in 
actions  of  this  character  is  a  matter  of  statu- 
tory regulation."  It  has  been  held  that,  where  an 
action  against  a  railroad  company  for  damages 
for  delay  in  transportation  of  goods  was  properly 
brought  in  the  county  of  plaintiff's  residence,  the 
fact  that  plaintiff  joined  therewith  a  cause  for  the 
statutory  penalty  for  the  same  delay  which  did 
not  arise  in  that  county  does  not  require  a  change 
of  venue.5* 

[$  423]  2.  Conditions  Precedent."  The  prepay- 
ment of  freight  is  not  essential  to  an  action,"  un- 
less required  by  the  carrier.*' 

[f  424]  3.  Parties."  The  owner  of  goods  may 
maintain  an  action  for  delay  in  transporting  them, 
although  the  shipment  was  made  in  the  name  of 
another  person.™  The  consignor  may  maintain  an 
action  without  alleging  ownership  especially  where 
the  declaration  shows  that  the  consignee  was  to 
sell  the  goods  for  him,80  where  it  is  doubtful 
whether  the  sale  was  complete  and  title  passed  on 
delivery  of  the  goods  to  the  carrier,81  or  where  he 
sells  goods  to  be  delivered  at  a  place  and  contracts 
with  a  carrier  to  transport  them  to  the  place  of 
delivery.™  Where  the  consignor  and  the  consignee 
are  the  same,  the  presumption  is  that  the  owner- 
ship continued  in  the  consignor  and  he  may  main- 
tain an. action  for  delay  in  delivery;"  and  where  a 
shipment  of  this  character  is  made,  the  buyer  does 
not  necessarily  receive  such  a  beneficial  interest 
in  the  goods  during  transportation  as  to  give  him 
a  right  to  sue  the  carrier  for  delay  in  transporta- 
tion;*4 but  a  consignee  of  goods  in  whom  title  is 


vested,  but  who  is  not  entitled  to  delivery  of  the 
goods  by  the  carrier  until  payment  of  the  price, 
may  maintain  an  action  for  damages  caused  by 
delay  in  transportation."  Where  a  contract  of 
shipment  is  made  by  a  manufacturer  for  the  buyer's 
benefit  on  filling  an  order,  the  consignee,  being  the 
real  party  in  interest,  may  recover  thereon  for  a 
delay  in  shipment."  It  has  also4>een  held  that  not- 
withstanding title  may  have  been  retained  by  the 
consignor,  the  consignee  of  goods  may  sue  the  car- 
rier for  losses  caused  by  delay  in  their  transmis- 
sion, although  he  refuses  to  accept  them  because 
not  sooner  delivered.8*  The  agent  of  the  owner, 
who  has  made  a  contract  of  shipment,  may  sue  for 
delay  in  delivery.™  Where  property  has  been  con- 
signed by  the  general  owner  to  an  agent  who  has  a 
special  interest  therein,  and  the  goods  are  negli- 
gently delayed  in  transit,  and  converted  by  the 
carrier,  so  that  sales  thereof  previously  made  by  the 
consignee  are  canceled,  such  consignee  may  main- 
tain an  action  in  his  own  name  against  the  carrier 
for  the  recovery  of  damages  on  account  of  lost  com- 
missions and  for  the  value  of  the  property  con- 
verted.™ 

t*  425]  4.  Pleading70— a.  Complaint."  Where  a 
special  contract  is  relied  on,  the  complaint  should 
disclose  its  terms  and  character.72  However,  it  is 
not  essential  to  allege  a  special  contract,  in  order  *o 
render  the  carrier  liable  for  an  unreasonable  delay 
in  shipment;7*  it  is  sufficient  for  the  complaint  to 
show  that  the  goods  were  received  by  the  carrier  for 
shipment.7* 

Failure  to  carry  within  reasonable  time.  A  com- 
plaint, in  an  action  for  damages  for  delay  in  trans- 
portation, should  allege  the  carrier's  duty  to  carry 
within  a  reasonable  time.75    However,  the  necessary 


of  carriage  of  roods  entrusted  to 
their  custody  for  that  purpose." 
Branch  v.  Wilmington,  etc.,  R.  Co., 
»8  N.  C.  873,  575. 

SI.  Holland  v.  Chicago,  etc..  R 
Co..   139   Mo.  A.   702,   123   SW  987\ 

58.  For  loss  or  injur?  to  goods 
see   infra   J   507  et  aeq. 

Form  of  action  see  Actions  I  150. 

S3.  See  statutory  provisions;  and 
generally  Venue  [40  Cyc  11. 

64.  McCullen  v.  Seaboard  Air  Line 
R.  Co.,  146  N.  C.  568.  570,  60  SB  606 
(where  the  court  said:  "It  would 
seem  that,  as  the  action  in  respect 
to  the  first  -cause  was  properly 
brought  In  Craven  County,  and  the 
two  causes  of  action  arose  out  of 
the*  same  transaction,  both  the  letter 
and  spirit  of  the  law  would  be  met 
by  permitting  them  to  be  tried  in 
that  county;  otherwise  the  court 
would  be  compelled  to  separate  the 
two  causes  of  action  and  direct  the 
removal  of  one  to  another  county, 
retaining  the  other.  The  two  causes 
of  action  are  permitted  to  be  Joined 
because  they  arise  out  of  the  same 
transaction.  It  Is  manifest  that 
practically  the  same  evidence  will  be 
relevant  In  the  trial  of  both  causes 
of  action"). 

65.  In  actions  for  loss  or  Injury 
see   Infra    I    508. 

56.  Galena,  etc.,  R.  Co.  v.  Rae,  18 
111.  488,  68  AmD  574;  Cleveland,  etc., 
R  Co.  v.  Perlshow.  61  111.  A.  179; 
Evans  v.  Mobile,  etc.,  R.  Co.,  90  SW 
£88.  28  KyL  834;  Dorrance  v.  Inter- 
national, etc.,  R.  Co.,  (Tex.  Civ.  A.) 
126  SW  694. 

ST.  Galena,  etc.,  R.  Co.  v.  Rae,  18 
m.  488.  68   AmD  574. 

68.  In  actions  for  loss  or  Injury 
see  Infra  It    509-583. 

5>.  Bushnell  v.  Wabash  R.  Co., 
418  Mo.  A.  618.  94  SW  1001  (under 
a  statute  requiring  an  action  to  be 
prosecuted  in  the  name  of  the  real 
party  in  interest).  And  see  Moore 
v.  Atlantic  Coast  Line  R.  Co.,  85 
S.  C.  19.  67  SE  11  (holding  that, 
where  the  consignee  of  a  bill  of  lad- 


ing providing  for  notice  to  a  third 
person  Indorsed  thereon  a  direction 
to  deliver  to  the  third  person,  the 
latter  alone  could  sue  for  damages 
for  subsequent  delay  In  the  transpor- 
tation). 

60.  Aultman  v.  Atlantic  Coast 
Line  R.  Co.,  (Fla.)  71  S  283. 

61.  TJ.  S  Express  Co.  v.  Rea,  121 
Ark.    284     181    SW   888. 

63.  Atchison,  etc.,  R.  Co.  v.  Con- 
solidated Cattle  Co.,  59  Kan.  Ill,  52 
P  71. 

63.  Texas  Cent.  R.  Co.  v.  Hanitay- 
Frerlchs,  (Tex.  Civ.  A.)  142  SW 
1163. 

64.  Houston,  etc.,  R.  Co.  v.  Rob- 
inson, (Tex.  Civ.  A.)  131  SW  444 
[rev  on  other  grounds  146  SW 
637]. 

65.  Robinson  v.  Houston,  etc.,  R. 
Co.,  (Tex.)  146  SW  537,  538  [rev  on 
other  grounds  (Civ.  A.)  131  SW  444] 


(where  the  court  said:  "Neither  pay- 
ment of  the  price  nor  actual  delivery 
to    the   purchaser   was   necessary   to 


pass   the   title"). 

66.  Illinois  Cent.  R.  Co.  v.  Hop- 
kinsville  Canning  Co.,  132  Ky.  678, 
116  SW  758. 

67.  Clute  v.  Chicago,  etc.,  R.  Co., 
83  Kan.  333,  111  P  431,  30  LRANS 
1071  and  note. 

68.  Pecos,  etc.,  R.  Co.  v.  Cox,  (Tex. 
Civ.  A.)    150  SW  265. 

69.  Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co.,  73  Kan.  296,  85 
P  408,  87  P  80,  117  AmSR  468,  6 
LRANS  1058,  9  AnnCas  790  and 
note. 

70.  Xn  actions  for  loss  or  injury 
see   infra    51534-567. 

71.  [a]  Poms  of  complaint  in 
whole  or  in  part  held  susVuant. — See 
St.  Louis,  etc.,  R.  Co.  v.  Moss,  75 
Ark.  64.  86  SW  828;  Palmer  v.  At- 
chison, etc.,  R.  Co.,  101  Cal.  187,  36  P 
630;  Commlns  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  8,  J8  SE  944.  • 

78.  Harrell  v.  Southern  R.  Co.,  14 
Ga.  A.  451,  81  SE  384. 

73.  St.  Louis,  etc.,  R.  Co.  v.  Wil- 
son,  85  Ark.   267,   107  SW  978;   Rus- 


sell Grain  Co.  v.  Wabash  R.  Co.,  114 
Mo.  A.  488.  89  SW  908;  Dorrance  v. 
International,  etc,  R  Co.,  (Tex.  Civ. 
A.)   126  SW  694. 

74.  Russell  Grain  Co.  v.  Wabash 
R.  Co.,  114  Mo.  A.  488,  89  SW 
908. 

[a]  Averment  held  sumaient*— In 
an  action  against  a  carrier  for  delay 
in  delivering  goods,  an  allegation  in 
the  petition  that  defendant  company 
was  In  possession  of  the  goods  as  a 
common  carrier  of  goods  for  hire 
was  not  objectionable  as  a  mere  con' 
elusion  of  law.  Russell  Grain  Co.  v. 
Wabash  R.  Co.,  114  Mo.  A.  488,  89 
SW  908. 

[b]  Description  of  terms  of  con- 
tract.— In  an  action  for  delay  In 
transportation,  a  petition  alleging 
the  names  of  the  shippers  and  con- 
signees, that,  by  the  terms  of  the 
contract.  defendants  agreed  to  ■ 
promptly  ship  and  deliver  the  cot- 
ton, and  having  attached  thereto  ex- 
hibits stating  number  and  date  of 
bill  of  lading,  the  number  of  bales* 
In  each  shipment,  the  point  of  ship- 
ment, and  the  date  on  which  each 
consignment  reached  Its  destination, 
was  not  faulty  in  failing  to  show 
the  numbers,  dates,  and  terms  of  the 
contract.  Dorrance  v.  International, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  126  SW 
694. 

75.  Central  R.,  etc.,  Co.  v.  Hassel- 
kus.  91  Ga.  382,  17  SE  838,  44  AmSR 
37;  Buckley  v.  Great  Western  R.  Co., 
18  Mich.  121. 

[a]  Allegation  of  nnflertaTrlng  to 
carry  within  specific  time. — Where 
the  declaration  alleges  an  undertak- 
ing to  deliver  within  a  specific  time, 
but  none  to  deliver  within  a  reason- 
able time,  evidence  of  what  would 
be  a  reasonable  time  Is  inadmissible 
and  no  recovery  can  be  had  there- 
under for  failure  to  deliver  within  a 
reasonable  time.  Central  R..  etc.. 
Co.  v.  Hasselkus,  91  0a.  382,  17  SB 
838.  44  AmSR  37. 
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allegation  may  be  supplied  by  amendment,  and  evi- 
dence may  be  introduced  to  show  what  is  a  reason- 
able time.76 

Prepayment  or  offer  to  prepay  freight.  It  is  not 
essential  that  the  complaint  should  allege  that  the 
freight  charges  were  paid  in  advance,"  or  that  an 
offer  was  made  to  pay  such  charges  in  advance.78 

Consideration  for.  the  assumption  of  obligation  by 
the  carrier  need  not  be  alleged.79 

Unreasonable  delay.  The  complaint  should  show 
that  there  was  an  unreasonable  delay  in  the  trans- 
portation of  the  goods.  But  a  general  allegation 
that  by  reason  of  defendant's  negligence  the  goods 
were  unreasonably  delayed,  without  setting  out  the 
evidential  facts,  will  be  sufficient,80  at  least  on  gen- 
eral demurrer.81  If,  in  addition  to  unreasonable 
delay  in  transportation,  the  complaint  alleges  fail- 
ure to  furnish  cars  within  the  time  agreed,  it  should 
show  what  part  of  the  delay  was  occasioned  by 
the  failure  to  furnish  cars  and  what  part  occurred 
en  route.82 

Negativing  matters  of  defense.  Where  the  com- 
plaint  charges    an   unreasonable   delay,   it   is   not 

76.  Central  R.,  etc..  Co.  v.  Hassel- 
kua,  91  Oa.  38Z,  17  SB  838,  44  AmSR 
»7. 

77.  Dorrance  v.  International, 
etc..  R.  Co.,  (Tex.  Civ.  A.)  126  SW 
694.  699  (where,  however,  it  was 
said  "that  the  alternative  allegation 
that  the  freight  charges  'were  paid 
or  agreed  to  be  paid  is  subject  to 
criticism"). 

78.  Evans  v.  Mobile,  etc.,  R.  Co.. 
90  SW   588.   28   KyL  834. 

79.  Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  965; 
Hall  v.  Cheney,  36  N.  H.  26. 

80.  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  177  Ind.  344,  352,  98  NE  295: 
Alabama,  etc.,  R.  Co.  v.  Pounder.  82 
Miss.  568,  576.  35  S  155;  Atchison, 
etc..  R.  Co.  v.  Bryan.  (Tex.)  28  SW 
98;  San  Antonio,  etc..  R.  Co.  v.  Mar- 
tin, 49  Tex.  Civ.  A.  197.  108  SW  981. 
See  Denman  v.  Chicago,  etc.,  R.  Co., 
62  Nebr.   140,  71  NW  967. 

"As  the  law  Implies  the  duty.  It  Is 
sufficient  to  charge  that  it  was  care- 
lessly and  negligently  omitted  for 
such  a  length  of  time  that  the  corn 
spoiled."  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  supra. 

"It  Is  not  necessary  that  .the  dec- 
laration should  detail  the  evidence 
by  which  the  plaintiff  expects  to 
make  out  his  case."  Alabama,  etc., 
R.  Co.  v.  Pounder,  supra. 

fa]  Thus,  In  an  action  against  a 
lroad  company  for  delay  in  trans- 
porting cattle,  plaintiff  may  prove 
that  the  delay  was  caused  by  the  en- 

5lne  being  out  of  repair,  although  he 
oes  not  specifically  plead  that  firt. 
Atchison,  etc.,  B,  Co.  v.  Bryan,  (Tex.) 
28  SW  88. 

[b]  Delay  by  connecting  carriers 
la  partnership  relation.-— In  an  ac- 
tion for  damages  for  delay  In  deliv- 
ering cattle,  a  petition  alleging  that 
defendant  carriers  were  partners,  the 
shipping  and  destination  of  the  cat- 
tle, that  defendants  did  not  exercise 
reasonable,  diligence  and  speed  in 
hauling  the  cattle  on  their  respective 
lines,  and  did  not  deliver  them  In 
due  time,  and  that  each  neglgently 
an(J  carelessly  delayed  the  cattle  In 
transit,  etc.,  Is  sufficiently  specific 
without  setting  out  the  evidence  re- 
lied on  to  prove  the  negligence.  San 
Antonio,  etc.,  R.  Co.  v.  Martin,  49 
Tex.  Civ.  A.  197,  108  SW  981. 

[c]  Complaint  snfflotevtlY  cHarer- 
ixur  delay  la  transportation  as  distin- 
guished from  failure  to  furnish  oars. 
— Where  plaintiff  sought  to  recover 
for  delay  In  the  shipment  of  cattle, 
alleging  that  on  the  night  of  Dec.  8. 
1909.  he  contracted  with  defendant  to 
receive  the  cattle  at  C  on  that  night, 
and  to  ship  them  promptly  to  desti- 
nation for  market  on  the  succeeding 


day;  but  that  defendant,  after  receiv- 
ing the  cattle,  delayed  the  shipment, 
so  that  they  did  not  leave  the  start- 
ing point  until  noon  the  next  day  and 
were  not  delivered  at  destination 
until  the  night  of  the  succeeding 
day,  it  sufficiently  charged  delay  In 
transportation,  as  distinguished  from 
a  mere  failure  to  furnish  cars.  Ft. 
Worth,  etc.,  R.  Co.  v.  Whiteside, 
(Tex.  Civ.  A.)   141  SW  1037. 

[d]  •ofiolent  averment  of  delay 
on  defendant's  road  causing-  delay  oa 
connecting  lines,— In  an  action 
against  a  railroad  company  for  dam- 
ages to  a  shipment  of  cattle,  the 
petition  alleged  that  defendant  so 
negligently  operated  Its  train  that 
the  shipment  was  delayed  for  more 
than  ten  hours  on  defendant's  line; 
that  by  reason  thereof,  the  cattle 
were  detained  at  points  on  connect- 
ing lines  beyond  the  usual  time  of 
passage  between  such  points;  that  it 
became  necessary  to  remove  them 
from  the  cars,  and  to  feed  them  three 
times  en  route  to  destination:  that 
the  usual  number  of  removals  for 
such  purpose  over  such  route  would 
be  but  one;  and  that,  by  reason  of 
the  first  detention  on  defendant's  line 
and  extra  removals  caused  by  defend- 
ant's negligence,  the  cattle  were  de- 
tained seventy-two  hours  beyond  the 
usual  time  of  passage.  It  was  held 
that  the  petition  was  not  defective  in 
failing  to  allege  facts  showing  that 
the  delay  on  defendant's  road  was  the 
oause  of  the  delay  on  the  connecting 
lines,  and  that  the  damage  was  caused 
by  the  delay  on  defendant's  line. 
San  Antonio,  etc.,  R.  Co.,  v.  Woodley, 
20  Tex.  Civ.  A.  216.  49  SW  691, 

[e]  Unreasonable  delay  In  deliv- 
ery at  destination  named.— In  an  ac- 
tion by  a  consignor  against  the  car- 
rier for  failure  to  deliver  the  goods, 
the  complaint  which  alleges  merely 
that  defendant  failed  to  deliver  the 
goods  within  a  reasonable  time  to 
the  consignee  at  the  destination 
named  in  the  bill  of  lading  Is  de- 
murrable, since  the  consignee  might 
have  accepted  a  different  place  and 
t'me  for  the  delivery.  Pennsylvania 
Co.  v.  Holderman,  69  Ind.  18. 

81.  Palmer  v.  Atchison,  etc.,  R. 
Co.,  101  Cal.  187,  35  P  630.  See  also 
Atchison,  etc.,  R.  Co.  v.  Davidson. 
(Tex.  Civ.  A.)  127  SW  895  (holding 
that,  where  delays  and  failure  to 
feed  and  water  plaintiff's  cattle  were 
generally  alleged  In  the  petition,  and 
there  was  no  special  exception  to 
more  particularly  specify  the  points 
of  delay,  or  the  points  at  which  there 
was  a  refusal  to  feed  and  water,  evi- 
dence as  to  delay  at  W,  and  of  a  de- 
mand and  refusal  to  water  at  E,  was 
not    objectionable    because    such    de- 


necessary  that  it  should  go  further  and  negative 
facts  which  would  justify  the  delay,  the  same  being 
matters  of  defense.83  So  it  has  been  held  that, 
where  the  complaint,  in  an  action ,  for  wrongful 
delay,  bases  the  right  of  recovery  on  defendant's 
breach  of  a  contract  to  transport  the  goods  on  a 
certain  train,  the  fact  that  such  contract  was  not 
made,  or  was  subsequently  modified  or  merged  into 
another  contract,  was  defensive  matter,  the  absence 
of  which  from  the  complaint  did  not  render  it 
demurrable.8* 

.  Injuries  sustained.  The  complaint  should  show  in 
what  manner  the  injuries  were  sustained  by  the 
delay.85 

Damages  which  may  be  assumed  to  result  neces- 
sarily from  the  unreasonable  delay  need  not  be 
specially  alleged.88  However,  in  order  to  entitle 
the  shipper  to  special  damages,  that  is,  such  dam- 
ages as  are  not  the  ordinary  consequence  of  the 
delay  complained  of,  or  which  were  not  of  a  char- 
acter to  be  reasonably  anticipated  by  the  parties  at 
the  time  of  the  contract  of  shipment,  it  is  essential 
that  such  damages  be  stated,     and  also  the  facts 

lays  and  demand  and  refusal  had  not 
been  pleaded). 

82.     Ayres  v.  Chicago,  etc.  R.  Co., 
58  Wis.  637,  17  NW  400  (holding  that 
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a  complaint  alleging  failure  to  fur- 
nish the  cars  for  "several  days" 
after  the  time  agreed  on,  and  that 
the  total  delay  In  the  delivery  of  the 
stock  was  "about  four  days,  should 
be  made  more  definite  and  certain  by 
amendment).  . 

83.  Denman    v.    Chicago,    etc.   R. 
Co..   52  Nebr.   140.   71   NW  967. 

84.  Louisville,     etc.,     R.     Co.    v. 
Jones,  6  Ala.  A.  617.  60  S  945. 

88.     Harrell  v.  Southern  R.  Co..  14 

Oa.  A.  461,  81  SE  384;  International, 

etc,  R.  Co.  v.  Lands,  (Tex.  Civ.  A.) 
183  SW  384. 


[a]  Complaint 
In  an  action  by  shippers  of  lire 
stock  for  delay  in  transit,  the  peti- 
tion, alleging  that  the  cattle  should 
have  reached  destination  on  a  given 
date,  but  did  not,  so  that  plaintiffs 
were  compelled  to  hold  them  over  for 
the  next  market,  was  insufficient  sa 
falling  to  allege  when  they  did  arrive 
and  why  they  were  held  over.  It 
should  have  alleged  when  the  cattle 
did  arrive  and  if  not  sold  on  the  next 
market,  why  they  were  held  over. 
international,  etc.,  R.  Co.  v.  Lands, 
(Tex.  Civ.  A.)  181  SW  384. 

86.  Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  458;  Parsons- 
Applegate  Co.  v.  Louisville,  etc,  R, 
Co..  136  Mo.  A.  494,  118  SW  101; 
Texas,  etc.,  R.  Co.  v.  Bigham,  (Tex. 
Civ.  A.)  67  SW  522. 

[a]  Recovery  restricted  to  ele- 
ments alleged.— Measure  of  damages 
for  negligent  delay  in  the  transpor- 
tation of  perishable  freight  is  the 
difference  between  the  market  value 
of  the  freight  when  delivered  and 
when  it  should  have  been  delivered 
had  no  delay  occurred,  provided  the 
petition  therefor  warrants  it,  and 
does  not  specifically  plead  elements 
of  damage,  when  the  recovery  is  re- 
stricted to  the  elements  alleged 
Parsons-Applegate  Co.  v.  Louisville, 
etc..  R.  Co..    136  Mo.  A.  494,118  SW  101. 

87.  Ala. — Southern  R.  Co.  v. 
Langley.  184  Ala.  524,  68  S  646. 

Ark. — Wells  v.  W.  B.  Baker  Lum- 
ber Co.,   116  Ark.   142,  171  SW  132. 

Miss. — Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale.  -46  Miss.  468. 

Tex. — Poster  v.  International,  etc., 
R.  Co..  (Civ.  A.)  176  SW  762;  Ft 
Worth,  etc.,  R.  Co.  v.  Shank,  (Civ. 
A.)  157  SW  1093;  Missouri,  etc.,  R  Co. 
v.  Sproles,  (Civ.  A.)  92  SW  40:  Town- 
send  v.  Texas,  etc.,  R.  Co.,  40  Tex.  CIt. 
A.  71,  88  SW  302;  Gulf,  etc..  R.  Co.  v. 
Maetze.  2  Tex.  A.  Olv.  Cas.   I  621. 

W.  Va. — Delaney  v.  U.  S.  Express 
Co..  70  W.  Va.  502,  74  SE  612. 
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For  later  oases,  developments  and  oaaafes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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which  would  make  them  legally  recoverable."  De- 
fendant is  entitled  to  be  so  apprised  of  the  nature 
of  the  demand  against  it  as  will  enable  it  to  pre- 
pare its  defenses.  It  is  in  all  cases  necessary  to 
plead  notice  to  the  carrier,  at  or  before  making  the 
contract  of  shipment,  of  the  special  conditions  ren- 
dering the  special  damages  claimed  the  natural  and 
probable  result  of  the  breach,  under  circumstances 
showing  that  the  contract  was  to  some  extent  based 
on  such  conditions.80 
[$  426]   b.  Flea  or  Answer.    Excuse  for  unusual 


delay  is  a  matter  of  defense,*1  and  if  defendant 
relies  on  this  defense,  the  pleading  must  show  every 
fact  essential  to  the  legal  validity  of  the  excuse. 
Thus  if  an  unprecedented  rush  of  business03  or  a 
strike**  is  relied  on  as  a  defense  for  delay  in  trans- 
portation, such  defense,  to  be  availed  of,  must  be 
specially  pleaded,  and  is  not  available  under  the 
general  denial.  If  a  contract  limiting  the  carrier's 
liability  is  relied  on,  it  must  be  specially  pleaded, 
or  the  defense  will  be  treated  as  waived.**'  If 
contributory  negligence  of  plaintiff  in  failing  to 


[a]  Ulustrattona.— (1)  Loss  of 
profits  which  plaintiff  would  have 
realised  had  the  shipment  been 
promptly  delivered  are  special  dam- 
axes  which  are  recoverable  only 
when  specially  pleaded.  Southern  R. 
Co.  v.  Lang-ley,  184  Ala.  S24,  63  S 
64S.  (2)  Under  a  complaint  for  de- 
lay In  the  delivery,  by  an  express 
company,  of  machinery  for  plaintiff's 
sawmill,  there  can  be  no  recovery 
for  depreciation  In  the  logs  on  hand 
during  the  Idleness  of  the  mill  where 
that  was  not  alleged  as  an  element 
of  special  damage.  Wells  v.  W.  B. 
Baker  Lumber  Co.,  115  Ark.  142,  171 
SW  132. 

88.  Gulf.  etc..  R.  Co.  v.  Maetse,  2 
Tex.  A.  Civ.  Cas.  i  631;  and  cases 
Infra,  this  section. 

[a]  Wanes  of  persona  with,  whom 
oontraot  made,  If  the  special  dam- 
ages claimed  are  that,  by  reason  of 
the  delay,  plaintiff  lost  the  benefit  of 
contracts  with  certain  individuals  in 
the  neighborhood  of  the  place  to 
which  the  machinery  was  shipped, 
the  complaint  should  allege  the  name 
of  such  individuals.  Missouri,  etc., 
R.  Co.  v.  Sproles,  (Tex.  Civ.  A.)  92 
SW  40. 

[b]  Special  damages  under  stat- 
ute allowing*  Interest. — Under  Rev. 
St.  (1896)  art  4496,  making  a  rail- 
road liable  for  special  damages  at 
the  rate  of  five  per  cent  per  month 
on  the  value  of  freight  for  the  neg- 
ligent detention  thereof  beyond  the 
tune  reasonably  necessary  for  its 
transportation,  the  complaint,  in  an 
action  to  recover  such  damages, 
must  allege  the  value  of  the  prop- 
erty, and  a  petition  having  annexed 
certain  exhibits  of  the  number  and 
bales  of  cotton  shipped,  but  not  al- 
leging that  this  was  the  true  value, 
and  further  terming  the  value 
therein  set  down  as  "the  invoice 
value,"  was  insufficient.  Dorranee 
Co.  v.  International,  etc.,  R.  Co.,  103 
Tex.   200,   12S  SW  561. 

88.  Missouri,  etc.,  R.  Co.  v. 
Sproles,  (Tex.  Civ.  A.)  92  SW  40; 
Townsend  v.  Texas,  etc.  R.  Co.,  40 
Tex.  Civ.  A.  71,  88  SW  802. 

80.  Ala. — Pllcher  v.  ■  Central  of 
Georgia  R.  Co.,  155  Ala.  316,  46  S 
765. 

Ind. — Pennsylvania  Co.  v.  Dickson, 
21  Ind.  A.  451.  67  NE  638. 

8.  C. — Shleder  v.  Southern  R.  Co., 
83  S.  C.  456,  65  SB  681:  Kolb  v. 
Southern  R.  Co.,  81  S.  C.  536,  62  SB 
872;  McKerall  v.  Atlantic  Coast  Line 
R.  Co..  76  S.  C.  338,  56  SB  965;  Mil- 
hous  v.  Atlantic  Coast  Line  R.  Co., 
75  S.  C.  361,  55  SE  764;  Wesner,  etc.. 
Mfg.  Co.  v.  Atlantic  Coast  Line  R. 
Co.,  71  S.  C.  211,  50  SB  789. 

Tex. — Pacific  Express  Co.  v.  Dar- 
nell, 62  Tex.  639;  Dorranee  v.  inter- 
national, etc.,  R.  Co.,  (Civ.  A.)  126 
SW  694;  Missouri,  etc.,  R.  Co.  v. 
Sproles,  (Civ.  A.)  92  SW  40;  Hous- 
ton, etc.,  R.  Co.  v.  Brown,  33  Tex. 
Civ.  A.  237.  76  SW  580;  Gulf,  etc.,  R. 
Co.  v.  Gilbert,  4  Tex.  Civ.  A.  366,  22 
SW  760.  23  SW  320. 

W.  Va. — Delaney  v.  U.  S.  Express 
Co..  70  W.  Va.  602,  74  SE  612. 

[a]  Illustrations. — (l)  if  the  spe- 
cial damages  claimed  consist  In  the 
suspension  of  plaintiff's  milling 
operations  for  failure  to  deliver 
machinery  within  a  reasonable  time. 
It  must  be  alleged  that  facts  were 
communicated  to  the  carrier  at  or 
before  the  time  of  shipment,  which 
would  reasonably  indicate  that  such 


result  could  or  might  have  been  ex- 
pected to  flow  from  the  delay.  Pa- 
cific Express  Co.  v.  Darnell.  62  Tex. 
639.  (2)  If  special  damages  are 
asked  for  delay  In  shipment  of  cot- 
ton, whereby  plaintiffs  sustained 
damage  from  having  to  purchase 
cotton  on  a  rising  market  to  fill 
their  contracts,  it  should  be  alleged 
that  notice  was  given  to  the  carrier 
at  or  before  the  making  of  the  con- 
tract of  the  special  conditions  which 
would  render  such  damages  the  nat- 
ural and  probable  result  of  the  de- 
lay. Dorranee  v.  International,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  126  SW  694. 
(3)  If  the  special  damages  claimed 
because  of  the  delay  consist  in 
the  expense  of  employing  labor 
which  necessarily  remained  Idle 
during  the  delay,  a  complaint  which 
falls  to  allege  that  any  notice  was 
given  to  the  carrier  at  the  time  of 
making  the  contract  of  shipment  that 
an  unreasonable  delay  would  result 
in  such  damage  is  Insufficient. 
Pilcher  v.  Central  of  Georgia  R.  Co., 
155  Ala.  316,  46  S  765.  (4)  In  an  ac- 
tion against  a  carrier  for  delay  In 
transportation  of  plaintiff's  carnival 
outfit  and  troupe,  an  averment  In 
the  complaint  that  defendant  knew 
the  purpose  for  which  plaintiff  was 
moving  such  outfit  was  demurrable, 
as  being  too  general,  since  knowl- 
edge of  the  carrier  of  the  general 
use  to  which  property  may  be  put 
will  not  always  suffice  to  impose  lia- 
bility for  loss  of  profits  or  of  rental 
value.     Central  or  Georgia  R.  Co.  v. 


Ill 


Weaver,    (Ala.)    69    S    521 


(1) 


[b]     Averments    held    sumclentv— 
)   Where  a  contract  for  the  ship 


ment  of  live  stock  specified  that  the 
carrier  was  not  bound  to  ship  by  any 
particular  train,  or  in  time  for  any 
particular  market,  but,  in  an  action 
against  the  carripr,  the  complaint  al- 
leged that  It  was  known  and  under- 
stood that  plaintiff  was  shipping  for 
a  certain  market,  and  damages  were 
claimed  for  failure  to  deliver  the 
cattle  at  that  market,  the  complaint 
was  not  demurrable,  as  attempting 
to  change  the  terms  of  the  written 
contract.  Pennsylvania  Co.  v.  Dick- 
son. 31  Ind.  A.  451,  67  NE  638.  (2) 
A  complaint  against  a  carrier  for 
delay  in  the  transportation  of  cer- 
tain threshing  machinery  alleged 
that  plaintiffs  used  twenty-two  head 
of  horses  and  twenty  men,  at  an  ex- 
pense of  not  less  than  forty  dollais 
per  day;  that  said  men  and  teams 
were  forwarded  to  the  destination  of 
the  machinery,  so  as  to  be  there  on 
the  arrival  of  the  machinery,  and 
that  because  of  the  delay,  plaintiffs 
Incurred  an  expense  of  maintaining 
such  employees  and  teams  during 
four  and  a  half  days  at  forty  dollars 
a  day;  and  that  defendant,  at  the 
time  of  the  shipment,  knew  that,  if 
there  was  a  delay,  plaintiffs  would 
be  damaged  in  the  manner  and  form 
alleged.  It  was  held  that  the  com- 
plaint was  not  objectionable  for 
failure  to  allege  that  defendant  was 
notified  of  the  advance  shipment  of 
plaintiffs'  men  and  teams,  or  that 
expense  or  Injury  would  result  from 
such  delay  and  the  amount  thereof. 
Missouri,  etc.,  R.  Co.  v.  Sproles, 
(Tta.  Civ.  A.)  92  SW  40. 

[c]  An  amendment  to  a  petition, 
In  an  action  for  damages  for  negli- 
gently delaying  the  shipment  of 
machinery,  In  which  It  is  alleged 
that  defendant's  agent  had  notice 
that    the    operation    of    defendant's 


mill  would  be  suspended  until  the 
machinery  was  returned,  does  not 
state  a  new  cause  of  action,  but 
merely  fixes  the  cause  of  action  al- 
ready definitely  stated.  Pacific  Ex- 
press  Co.   v.   Darnell,   62   Tex.    639. 

81.  Denman  v.  Chicago,  etc.,  R. 
Co..  62  Nebr.  140,  71  NW  967. 

89.  Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  (Tex.)  131  SW  410. 

[a]  Flea  held  rnsnfllolent.— In  an 
action  against  railroad  companies  for 
negligent  delay  In  shipping  cotton, 
a  trial  amendment  filed  by  one  of 
the  defendants  which  only  alleged 
as  a  conclusion  that  there  was  a 
strike  which  prevented  prompt  move- 
ment of  cars  and  which  resulted  In 
the  delay,  and  which  failed  to  allege 
what  particular  shipment  was  de- 
layed, or  that  the  cars  could  or 
would  have  been  used  to  handle  plain- 
tiff's cotton,  and  not  alleging  any 
facts  to  show  why  its  cars  were  on 
other  lines  of  railroads,  or  what  acts 
were  done  by  any  person  to  prevent 
their  return,  was  demurrable;  since, 
before  the  defense  that  a  strike  on 
other  lines  of  railroad  prevented  de- 
fendant from  discharging  Its  duty  to 
plaintiffs  would  be  available,  it  was 
necessary  to  allege  all  the  facts 
which  would  put  plaintiffs  on  notice 
of  the  issues  of  fact  which  they 
would  be  required  to  meet.  Texas 
Cent.  R.  Co.  v.  Hannay-Prerichs, 
(Tex.  Civ.  A.)   130  SW  250. 

83.  Seaboard  Air  Line  R.  Co.  v. 
Rentz,  60  Pla.  429.  64  SI':  Ft. 
Worth,  etc.,  R.  Co.  v.  Whiteside, 
(Tex.  Civ.  A.)   141   SW  1037. 

[a]  Plea  held  suiHolent*-^In  an 
action  against  a  carrier  for  delay  In 
transportation  and  delivery  of 
freight,  where  the  declaration  falls 
to  allege  that  it  was  ever  accepted 
by  the  carrier  for  transportation,  but 
merely  alleges  a  failure  of  the  car- 
rier to  accept  and  transport  freight 
offered  by  plaintiff  for  shipment,  it 
was  error  to  sustain  a  demurrer  to 
a  plea  to  the  declaration  alleging 
that,  at  the  time  mentioned  in  the 
declaration,  owing  to  an  unusual  con- 
dition of  affairs  then  prevailing,  the 
carrier  was  unable  to  meet  the  de- 
mand on  it  to  furnish  sufficient  cars 
for  shippers  to  transport  all  their 
freight;  that  It  used  all  reasonable 
and  proper  diligence  in  its  efforts  to 
supply  plaintiff  with  a  proper  pro- 
portion of  Its  available  cars:  that 
plaintiff  knew,  or  could  have  known 
by  the  use  of  reasonable  diligence,  of 
the  existence  of  such  extraordinary 
conditions  by  reason  of  which  the 
carrier  would  probably  be  unable  to 
supply  them  with  usual  promptness. 
Seaboard  Air  Line  R.  Co.  v.  Rents, 
60  Fla.  429,  54  S  13. 

94.  St  Louis,  etc.,  R.  Co.  v.  Pum- 
phrey,  (Tex.  Civ.  A.)  42  SW  246. 

95.  State  Western  R.  Co.  v.  Hart, 
160  Ala.  599,  49  S  371;  St.  Louis.etc, 
R.  Co.  v.  Wilson,  85  Ark.  257,  107  SW 
978;  Kansas  City,  etc.,  R.  Co.  v.  Pace, 
69  Ark.  256.  63  SW  62;  Wall  v.  North- 
ern Pac.  R.  Co.,  50  Mont.  122,  145  P 
291;  Hunt  v.  Chicago,  etc.,  R.  Co.,  96 
Nebr.  746,  146  NW  986.  See  also 
Texas  Cent.  R.  Co.  v.  Hannay- 
Frerlchs.  (Tex.  Civ.  A.)  130  SW  250 
(holding  that,  in  an  action  against 
railroad  Companies  for  negligent  de- 
lay In  shipping  cotton,  where  de- 
fendant's pleadings  set  out  the  fact 
that  the  contracts  of  shipment  were 
in  writing,  but  did  not  allege  that 
there  was  any  agreement  In  respect 
to   delays   in   the   written   oontraot; 
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call  for  the  goods  for  several  days  after  arrival  is 
relied  on,  the  plea  will  be  insufficient  if  it  alleges 
no  duty  <on  plaintiff  po  to  do,  nor  any  notice  of  the 
arrival,  nor  any  facts  that  would  relieve  defendant 
from  giving  notice.9"  A  plea  in  an  action  against 
a  carrier  for  failure  to  deliver  freight  within  a  rea- 
sonable time  which  does  not  show  that  the  cars 
referred  to  therein  contained  the  freight,  or  that 
the  shipper  was  responsible  for  the  matters  set  up, 
and  Which  does  not  show  that  the  matters  alleged 
might  not  have  had  reference  to  a  different  ship- 


ment, is  bad.97  It  has  been  held  that,  under  a  gen- 
eral denial,  the  carrier  has  the  right  to  show  that 
the  .delay  in  fact  occurred  on  a  connecting  line  for 
which  it  was  not  liable.98 

[$  427]  5.  Issues,  Proof,  and  Variance.  In  accord- 
ance with  the  general  principles  applicable  to  civil 
actions  generally,  the  pleadings  and  the  proof  must 
correspond.98  The  evidence  offered  must  be  limited 
to  the  issues  made  by  the  pleading,  and  a  material 
variance  between  the  pleadings  and  the  proof  will 
be  fatal  to  a  recovery. 


nor  where  and  under  what  circum- 
stances an  understanding,  if  any.  In 
respect  to  delays  was  entered  Into; 
or  any  facts  that  would  put  plain- 
tiffs on  notice  of  the  very  issues  they 
would  be  expected  to  meet,  It  was  not 
error  to  sustain  a  special  demurrer 
thereto). 

[a]  Thus,  If  special  contracts  ex- 
empt the  carrier  from  liability  for 
noncompliance  with  a  contractual  re- 
quirement of  notice  of  damages,  the 
contract,  If  relied  on,  must  be  plead- 
ed. Wall  v.  Northern  Pac.  R.  Co.,  50 
Mont.  122,  145  P  291. 

[b]  Failure  to  give  notice  of  dam- 
age. (1)  A  carrier,  wishing  to  avail 
Itself  of  the  defense  that  a  contract 
of  shipment  requires  notice  of  a 
claim  for  damages  within  a  specified 
time,  must  set  it  up  In  Its  answer, 
and  although  the  contract  is  made  an 
exhibit  to  the  complaint,  the  defense 
cannot  be  raised  by  demurrer  which 
does  not  reach  exhibits  attached  to 
pleadings  in  cases  at  law.  St.  Louis, 
etc,  R.  Co.  v.  Cumble,  101  Ark.  172, 
141  SW  939.  (2)  To  enable  a  carrier 
to  avail  Itself  of  the  rule  applicable 
where  a  shipment  of  live  stock  is  ac- 
companied by  a  caretaker  selected  by 
the  shipper,  it  must  especially  plead 
and  prove  such  fact.  Hunt  v.  Chi- 
cago, etc.'R.  Co.,  95  Nebr.  746,  146 
NW  986.  (3)  If  defendant  relies  on 
a  contract  limiting  liability  for  loss 
from  delay  caused  by  the  shipper,  a 

8 lea  alleging  such  limitation,  and 
lat  the  damage  was  occasioned  by 
delay  or  changes  in  weather,  must 
negative  the  carrier's  negligence  as 
the  cause  of  the  delay.  Western  R. 
Co.  v.  Hart,  160  Ala.  699,  49  S  371'. 

96.  State  Western  R.  Co.  v.  Hart, 
160  Ala.  699.  49  S  371. 

97.  St.  Louis,  etc..  R.  Co.  v.  Cash 
Grain  Co.,  161  Ala.  332,  50  S  81. 

98.  Cleveland,  etc.,  R.  Co.  v.  Heath, 
22   Ind.  A.   47.   53  NE  198. 

99.  See   Pleading    [31   Cyc    670    et 

[a]  IllustratlonB. — (1)  In  an  ac- 
tion ex  contractu  against  a  carrier 
for  delay  In  the  shipment  of  goods, 
where  the  complaint  declared  on  an 
express  contract,  the  bill  of  lading 
evidencing  the  contract  should  be  put 
In  evidence  or  accounted  for  and  its 
terms  established  In  order  to  warrant 
a  recovery,  and  a  mere  receipt  for 
the  shipment  Is  not  admissible  in  evi- 
dence and  will  not  support  a  recov- 
ery. Southern  R.  Co.  v.  Langley,  184 
Ala.  524,  63  S  546.  (2)  In  an  action 
against  a  carrier  for  delay  in  trans- 
porting live  stock,  proof  that  the  car- 
rier's agent  Induced  plaintiff  to  de- 
liver the  stock  in  expectation  of 
shipment  in  a  very  short  time  was 
Improper,  where  no  such  Issue  was 
made  by  the  pleadings.  St.  Louis, 
etc.,  R.  Co.  v.  Vaughan,  84  Ark.  311, 
105  SW  573.  (3)  Where  the  only 
cause   of  action   declared   on  in   the 

fietltlon  was  defendant  railroad's  neg- 
Igent  failure  to  transport  plaintiff's 
hogs  promptly,  plaintiff  could  not  re- 
cover for  Injuries  to  the  hogs  while 
being  loaded  or  unloaded  by  defend- 
ant's employees.  Hunter  v.  St.  Louis 
Southwestern  R.  Co.,  147  Mo.  A.  28, 
126  SW  254.  (4)  Where  plaintiff's 
cause  of  action  for  damages  for  a 
carrier's  delay  In  transportation  of 
cattle  was  based  entirely  on  the  al- 
leged breach  of  a  carrier's  obliga- 
tion to  transport  the  cattle  within  a 
reasonable  time,  evidence  that  a  por- 


tion of  the  delay  was  caused  by  the 
carrier's  breach  of  a  parol  contract 
to  furnish  cars  sanded  and  bedded, 
so  that  they  might  be  Immediately 
used,  was  Inadmissible.  Burgher  v. 
Wabash  R.  Co..  139  Mo.  A.  62,  120 
SW  673.  (6)  Where,  In  an  action  for 
delay  In  transportation  of  cattle, 
plaintiff  based  his  right  to  recover  In 
his  pleading  on  defendant's  negli- 
gence In  delaying  the  train  at  numer- 
ous points,  objections  that  the  train 
was  the  only  train  on  which  he  was 
allowed  to  ship  them,  when  in  fact 
defendant  had  other  trains  that  made 
a  faster  schedule,  and  that  the  train 
did  not  run  as  fast  as  it  should,  and 
that  Its  schedule  was  unreasonably 
slow,  were  not  within  the  Issues. 
Ecton  v.  Chicago,  etc.,  R.  Co.,  125  Mo'. 
A.  223.  102  SW  676.  (6)  Where  the 
complaint  in  an  action  for  injuries 
sustained  by  delay  In  the  transporta- 
tion of  a  trunk  contains  no  allega- 
tions of  physical  injury  to  the  con- 
tents of  the  trunk,  evidence  as  to 
physical  deterioration  of  the  con- 
tents caused  by  the  delay  is  not  ad- 
missible. Lichterman  v.  Barrett,  167 
NTS  882.  (7)  In  an  action  against 
a  railroad  for  damages  to  a  shipment 
of  hogs,  where  there  was  no  allega- 
tion that  the  hogs  were  Injured  t>y 
reason  of  delay,  evidence  that  the 
shipment  was  not  made  as  soon  as 
agreed  on  was  irrelevant  and  im- 
properly admitted.  Missouri,  etc.,  R. 
Co.  v.  Rogers,  (Tex.  Civ.  A.)  141  SW 
1011.  (8)  In  an  action  by  shippers 
of  live  stock  for  delay  In  transit, 
where  the  petition  alleged  only  that 
the  cattle  should  have  arrived  on  a 
certain  date,  but  did  not,  whereby  the 
shippers  were  compelled  to  hold  them 
over  for  the,  next  market,  proof  of  an 
additional  shrinkage  in  weight  after 
arrival,  and  of  the  decline  in  the 
market  at  which  the  cattle  were  sold, 
was  Inadmissible  for  want  of  basis  In 
the  pleadings.  International,  etc.,  R. 
Co.  v.  Landa,  (Tex.  Civ.  A.)  183  SW 
384.  (9)  In  an  action  against  a  car- 
rier for  injury  to  live  stock  from 
delay  in  transportation,  an  allegation 
In  the  petition  that  the  injury  re- 
sulted from  "delay,  rough  handling, 
and  that  the  horses  were  choused 
around  while  at  T,"  was  not  broad 
enough  to  admit  testimony  that  at 
one  of  the  stations  defendant's  serv- 
ants "hammered  and  knocked  around 
and  put  four  bolts  in  the  back  end 
of  the  car,"  and  that  the  "  noise  and 
hammering  made  the  horses  rest- 
less and  nervous,"  since  the  word 
"choused"  means  no  more  than  a 
trick,  a  sham,  or  a  cheat.  Gulf,  etc., 
R.  Co.  v.  Peacock.  60'Tex.  Civ.  A.  250, 
128  SW  463.  (10)  The  allegation  In 
the  declaration  in  an  action  by  a 
purchaser  from  a  consignee  for  the 
delay  of  the  carrier  In  the  delivery 
of  freight,  as  to  when  the  purchaser 
became  the  owner  of  the  freight  by 
payment  therefor  and  delivery  of  the 
bill  of  lading.  Is  not  descriptive,  and 
the  purchaser  is  not  confined  to  the 
date,  although  to  make  out  a  case  he 
must  show  that  the  freight  was  In- 
jured after  he  became  the  owner 
thereof,  and  while-  the  carrier  sus- 
tained the  relation  of  carrier  to  him. 
Johnson  v.  Central  Vermont  R.  Co., 
84  Vt.  486,  79   A   1096.  A 

1.  See  Pleading  [31  Cyc  670i.-et 
seq];  and  cases  Infra  this  and  supra 
note  99. 

[a]     Bvldenee   admissible   and  Im- 


material variance. — (1)  A  declaration 
in  an  action  against  a  carrier  which 
alleges  .that  the  carrier  received  from 
the  shipper  potatoes  for  transporta- 
tion for  a  reasonable  reward  from  one 
point  to  another  point,  and  that  the 
carrier  so  negligently  conducted  It- 
self that  by  reason  thereof  the  po- 
tatoes were  lost,  justifies  evidence  of 
unreasonable  delay  In  the  transpor- 
tation of  the  goods,  and  that  such 
neglect  caused  the  shipper  the  loss 
complained  of.  Norfolk  Truckers' 
Exch.  v.  Norfolk  Southern  R.  Co.,  lit 
Va.  466,  82  SE  92.  (2)  A  complaint 
In  an  action  against  a  carrier  for  de- 
lay In  transporting  cattle,  which  al- 
leges that,  on  account  of  the  negli- 
gent delay  in  transportation,  the 
cattle  shrank  in  weight  and  depre- 
ciated In  price,  and  that  plaintiff- was 
Informed  that  during  the  delay  the 
market  price  for  cattle  declined  in 
price,  is  sufficient  to  warrant  the  ad- 
mission of  evidence  of  depreciation 
In  the  market  price  of  cattle,  espe- 
cially in  the  absence  of  an  effort  to 
make  the  complaint  more  definite  and 
certain  by  demurrer  or  otherwise. . 
RuBsell  v.  Chicago,  etc.,  R.  Co.,  37 
Mont.  1,  94  P  488,  601.  (3)  A  com- 
plaint against  a  carrier  for  negli- 
gence In  transporting  sheep  that  the 
sheep  shrank  In  flesh  and  lost  In 
weight,  to  the  damage  of  the  ship- 
per, Is  sufficient  to  admit  evidence  of 
the  effect  excessive  shrinkage  had  on 
the  mutton  for  food,  and  the  effect 
thereof  on  the  market  price  of  the 
sheep,  the  fact  that  the  sheep  unduly 
shrank  in  flesh  and  lost  in  weight  not 
being  controverted.  Groot  v.  Oregon 
Short  Line  R.  Co.,  34  Utah  152.  96  P 
1019.  (4)  Where  a  petition  alleged 
that  the  cattle  In  controversy  were 
negligently  delayed,  and  In  conse- 
quence lost  weight  and  suffered  in 
appearance.  It  was  not  error  to  per- 
mit evidence  that  the  cattle  got  down 
while  the  cars  were  standing  on  the 
sidetracks,  over  an  objection  that 
there  was  no  allegation  of  such  fact. 
"The  testimony  probably  tended  to 
support  the  latter  allegation."  St. 
Louis,  etc.,  R.  Co.  v.  Alverson,  53 
Tex.  Civ.  A.  321.  822,  114  SW  673. 
(5)  Where  a  contract  was  for  the 
shipment  of  cattle  from  Omaha  to 
Callaway,  as  pleaded  In  the  petition 
for  Injuries  caused  by  delay,  a  con- 
tention that  the  evidence  snows  the 
delay.  If  any  occurred  on  the  ship- 
ment from  Kearney,  an  intermediate 
point,  to  Callaway,  was  purely  spe- 
cious, as  any  unreasonable  delay  at 
any  Intervening  point  was  sufficient  to 
constitute  the  cause  of  action.  Union 
Pac.  R.  Co.  v.  Nelson,  76  Nebr.  73, 
106  NW  1036.-  (6)  A  purchaser  from 
a  consignee  who  obtains  the  bill  of 
lading  stands  as  consignee,  and  there 
is  no  variance  between  the  declara- 
tion In  an  action  for  delay  which 
alleges  that  the  freight  was  con- 
signed to  the  purchaser  and  the  evi- 
dence disclosing  that  the  freight  was 
consigned  to  the  consignee  with  di- 
rections to  notify  the  purchaser,  a 
variance  being  a  material  difference. 
Johnson  v.  Central  Vermont  R  Co., 
84  Vt.  486,  7»  A  1096.  (7)  In  an  ac- 
tion against  a  railway  company  for 
breach  of  a  contract  to  carry  a  dead 
body,  any  variance  between  the  alle- 
gation that  the  company  agreed  to 
ship  the  remains  within  a  reasonable 
time,  to  wit,  Ave  days,  and  plaintiff's 
testimony  that  defendant's  agent  told 
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[«,  -428]  6.  Evidence*— a.  Bnrden  of  Proof— (1) 
Delivery  to  Carrier  for  Transportation.  In  an  action 
to  recover  damages  from  an  unreasonable  delay  in 
transportation  of  freight,  the  burden  is  on  the  ship- 
per in  the  first  instance  to  show  delivery  of  the 
freight  to  the  carrier  for  delivery  at  a  certain 
destination.* 

[*,  429]  (2)  Failure  to  Deliver  within  Reasonable 
Time  and  Matters  of  Excuse — (a)  The  General  Rule. 
The  burden  is  on  the  shipper  to  show  that  the  car- 
rier failed  to  deliver  the  goods  within  a  reasonable 
time.4  In  other  words,  it  devolves  on  the  shipper 
to  prove  that  a  longer  time  was  actually  consumed 
than  was  necessary  for  the  purpose.*  Also,  if  the 
carrier  was  authorized  to  stop  the  goods  in  transit 
for  milling  in  transit  purposes,  it  devolves  on  the 
shipper  to  show  that  the  unreasonable  delay  in 
transportation  was  not  due  to  that  cause.*  How- 
ever, when  evidence  of  unusual  delay  is  adduced,  a 

her  that  the  remains  would  be  de- 
livered within  four  days  was  Imma- 
terial, where  she  testified  repeatedly 
that  the  agent  promised  delivery  In 
five  days,  Including  the  day  the  con- 
tract was  made,  and  where  the  re- 
mains were  never  shipped  by  de- 
fendant. Missouri,  etc..  R  Co.  v. 
Linton,  (Tex.  Civ.  A.)  141  SW  129. 
(8)  Where  plaintiff  sued  for  breach 
of  a  carrier's  common-law  duty  to 
transport  stock  without  delay,  proof 
that  the  stock  was  transported  under 
contract  did  not  constitute  a  fatal 
variance.  Wall  v.  Northern  Pac.  R. 
Co..  60  Mont.  122,  145  F  291  [foil 
Nelson  v.  Great  Northern  R  Co..  28 
Mont.  297,  72  P  642].  X9)  For  other 
illustrative  cases  see  Sanders  v.  At- 
lantic Coast  Line  R.  Co.,  79  S.  C.  219, 
60  SE  526;  Ft.  Worth,  etc.,  R.  Co.  v. 
Whiteside,  (Tex.  Civ.  A.)  141  SW 
1037;  Galveston,  etc.,  R.  Co.  v.  John- 
son. (Tex.  Civ.  A.)  188  SW  725;  San 
Antonio,  etc.,  R  Co.  v.  Griffith,  (Tex. 
Civ.  A.X  70  SW  4J8;  Johnson  v.  Cen- 
tral Vermont  R  Co.,  84  Vt.  486,  79  A 
1095. 

[b]  There  was  a  variance  between 
an  allegation  that  the  damage  was 
caused  from  delay  in  transportation 
and  proof  that  it  arose  from  lack  of 
refrigeration,  which  was  not  alleged. 
Missouri,  etc.,  R  Co.  v.  McLean,  56 
Tex.  Civ.  A  130,  118  SW  161. 

a.  Ill  actions  for  loss  or  Injury 
see  Infra  II  568-600. 

a.  Russell  Grain  Co.  v.  Wabash  R 
Co.,    114  Mo.  A.  488,  89  SW  908. 

4W  Ark. — St.  Louis  Southwestern 
R  Co.  v.  Burnett,  174  SW  1165;  Kan- 
sas City  Southern  R  Co.  v.  Mabry, 
112  Ark.  110,  166  SW  279;  Kansas 
City  Southern  R  Co.  v.  Morrison,  108 
Ark.  522,  146  SW  863. 

111. — Leonard  Seed  Co.  v.  Cleveland, 
etc.  R  Co.,  162  111.  A  190. 

Minn. — Gamble-Robinson  Commn. 
Co.  v.  Northern  Pac.  R.  Co.,  107  Minn. 
187,  119  NW  1068. 

Nebr. —  Cleve  v.  Chicago,  etc,  R 
Co.,  77  Nebr.  166,  108  NW  982.  124 
AmSR  837,  16  AnnCas  33;  Johnston 
v.  Chicago,  etc.,  R  Co.,  70  Nebr.  364, 
97    NW  479. 

N.  C. — Watson  v.  Atlantic  Coast 
Line  R  Co.,  145  N.  C.  236,  59  SE  65. 

Pa. — Davenport  v.  Pennsylvania  R. 
Co.,  10  Pa.  Super.  47. 


prima  facie  case  of  negligence  is  made  out,  and  the 
burden  then  devolves  on  the  carrier  to  explain  the 
delay  and  to  show  that  it  arose  from  some  cause 
other  than  the  carrier's  negligence,  or  that  of  its 
agents  or  servants;7  but  it  has  been  held  that  this 
rule  has  no-  application  where  the  shipment  is  of 
live  stock  and  the  'shipper  accompanies  them,  as 
under  these  circumstances  the  burden  is  on  the  ship- 
per to  show  that  the  loss  was  the  result  of  the  car- 
rier's negligence.8 

[$  430]  (b)  The  Rule  In  Missouri.  Contrary  to 
the  rule  stated  in  the  preceding  section,  the  rule  in 
Missouri,  prior  to  the  statute  qualifying  it  in  respect 
of  live  stock  shipments,  has  always  been  that  a 
mere  showing  of  delay,  whether  unusual  or  not,  raises 
no  presumption  of  negligence,  and  that  the  burden 
is  on  plaintiff  to  show  not  only  unusual  delay  but 
that  such  delay  was  due  to  defendant's  negligence.* 
However,  the  delay  is  of  probative  force  to  show 


[a]  Thus  to  sustain  a  verdict  for 
a  shipper  of  live  stock  for  loss  from 
shrinkage  and  the  condition  of  the 
stock  after  arrival,  because  of  delay 
in  transportation,  .the  shipper  must 
prove  a  negligent  delay.  St.  Louis 
Southwestern  R.  Co.  v.  Burnett, 
(Ark.)   174  SW  1165. 

0.  Leonard  Seed  Co.  v.  Cleveland, 
etc,  R.  Co.,  162  111.  A.  190;  Johnston 
v.  Chicago,  etc,  R.  Co.,  70  Nebr.  864, 
97  NW  479;  Missouri,  etc.,  R.  Co.  v. 
Dement.  (Tex.  Civ.  A)  115  SW  636 
(where  it  was  said  that  the  mere  fact 
that  the  evidence  shows  tha,t  a  desig- 
nated number  of  days  elapsed  during 
the  transportation  does  not  author- 
Ixe  an  assumption  that  there  was  an 
unreasonable  delay). 


6.  Stevens  v.  St.  Louis  South- 
western R.  Co.,  (Tex.  Civ.  A.)  178  SW 
810. 

7.  U.  S.— The  Alice,  12  Fed.  496. 
Ala. — Richmond,     etc.,     R.     Co.     v. 

Trousdale,  99  Ala.  389,  13  S  23,  42 
AmSR  69:  Louisville,  etc.,  R  Co.  v. 
Cheatwood,  (A.)  68  S  720.  721  [clt 
Cyc]. 

111. — Galean,  etc.,  R.  Co.  v.  Rae,  18 
111.  488,  68  AmD  674:  Perktns  v. 
Cleveland,  etc.,  R.  Co.,  183  111.  A.  531: 
Wetsel  v.  Cleveland,  etc.,  R.  Co.,  168 
111.  A.  696;  Woods  v.  Toledo,  etc.,  R. 
Co.,  159  111.  A  209;  Bacon  v.  Cleve- 
land, etc.,  R.  Co.,  155  111.  A.  40;  Shoot 
v.  Cleveland,  etc.,  R.  Co.,  146  111.  A 
632;  St.  Louis  Merchants  Bridge  Ter- 
minal R.  Co.  v.  Tassey,  122  111.  A 
339 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Mitchell.  175  Ind.  196,  91  NE  735,  93 
NE  996;  Cleveland,  etc.,  R  Co.  v. 
Heath,  22  Ind.  A  47,  53  NE  198. 

Iowa. — Tiller  v.  Chicago,  etc.,  R. 
Co.,  112  NW  631;  St.  Clair  v.  Chicago, 
etc.,  R.  Co..  80  Iowa  304.  45  NW  670; 
McCoy  v.  K.  &  D.,  etc.,  R  Co.,  44 
Iowa  424. 

Ky. — Cincinnati,  etc,  R.  Co.  v. 
Myers,  166  Ky.  700,  178  SW  1038; 
Southern  R.  Co.  v.  Bailey,  80  SW  786, 
26  KyL  53;  Louisville,  etc.,  R.  Co.  v. 
Bell,   13  KyL   393. 

Me. — Johnson  v.  New  York,  etc.,  R. 
Co.,  Ill  Me.  263,  88  A  988. 

Md. — Pennsylvania  R  Co.*  v.  Clark, 
118  Md.  514,  86  A  613. 

Nebr. — Nelson  v.  Chicago,  etc-  R. 
Co.,  78  Nebr.  67,  110  NW  741;- Den- 
man  v.  Chicago,  etc.,  R  Co.,  52  Nebr. 
140,  71  NW  967. 

N.  Y. — Harris  v.  Northern  Indiana 

g.  Co.,  20  N.  Y.  232;  Place  v.  Union 
xpress  Co.,  2  Hilt.  19. 

N.  C. — Parker  v.  Atlantic  Coast 
Line  R  Co..  133  N.  C.  336,  46  SE  658, 
63  LRA  827. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Shep- 
ard,  40  Okl.  689,  139  P  833:  St.  Louis, 
etc.,  R  Co.  v.  Peery,  40  Okl  432,  13$ 
P  1027. 

Pa. — Joynes  v.  Pennsylvania  R.  Co., 
235  Pa.  352,  83  A  1016,  AnnCasl913D 
964. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Stark 
Grain  Co.,  103  Tex.  542,  131  SW  410; 
Tex.,  etc,  R.  Co.  v.  Martin,  (Civ.  A) 
175  SW  707;  Rodgers  v.  Texas,  etc., 
R.  Co.,  (Civ.  A)  172  SW  1117;  Texas, 
etc.,  R.  Co.  v.  Dunford,  (Civ.  A.)  152 
SW  1129;  Chicago,  etc.,  R.  Co.  v.  Gil- 
lett,  (Civ.  A.)  99  SW  712;  Wells,  etc, 
Express  v.  Fuller,  13  Tex.  Civ.  A.  610, 
35  SW  824. 

Vt. — Mann  v.  Blrchard,  40  Vt.  326, 
94  AmD  398. 

Wash. — Jolllffe  v.  Northern  Pac 
R.  Co.,  62  Wash.  433,  100  P  977. 

W.  Va. — Woodford  v.  Baltimore, 
etc..  R.  Co.,  70  W.  Va.  195,  73  SE 
290;  Bosley  v.  Baltimore,  etc.,  R 
Co.,  54  W.  Va.  563,  570,  46  SE  613. 
66  LRA  871  [quot  Cyc];  Baltimore, 
etc.,  R  Co.  v.  Morehead,  6  W.  Va.  293. 

Wis. — Ayres  v.  Chicago,  etc.,  R 
Co..  71  Wis.  372,  37  NW  432,  5  AmSR 
226. 


Can. — Auger  v.  C.  N.  Q.  R  Co.,  20 
RevdeJur.  685. 

[a]  Beacon  for  role. — (1)  This  is 
on  the  principle  that,  "where  it  is 
necessary  to  make  a  character  of 
proof  which,  by  reason  of  the  cir- 
cumstances surrounding  the  case,  is 
exclusively  within  the  Knowledge  of 
one  or  the  other  of  the  parties,  the 
burden  would  be  upon  the  party  pos- 
sessed of  that  knowledge  to  make 
the  proof."  Jolllffe  v.  Northern  Pac. 
R  Co.,  62  Wash.  433,  436,  100  P  977. 
(2)  "If  there  is  an  unreasonable  de- 
lay, and  there  Is  a  cause  for  it 
wt)lch  would  in  law  excuse,  the  facts 
are  peculiarly  within  the  knowledge 
of  the  defendant  carrier  and  Its 
agents,  and  the  rule  is  that  it  is  in- 
cumbent upon  the  carrier  to  plead 
and  prove  it"  Texas,  etc.,  R.  Co.  v. 
Martin,  (Tex.  Civ.  A)  175  SW  707. 
708. 

[b]  Where  aa  unusual  rash  of 
business  la  relied  on  by  tits'  carrier 
as  an  excuse  for  the  delay,  (1)  the 
burden  is  on  the  carrier  to  show  the 
existence  of  such  conditions.  Mc- 
Millan v.  Chicago,  etc.,  R.  Co.,  147 
Iowa  696,  124  NW  1069;  Joynes  v. 
Pennsylvania  R.  Co.,  236  Pa.  232,  83 
A  1016,  AnnCasl913D  964.  (2)  In 
other  words,  the  burden  is  on  the 
carrier  to  show  every  fact  essential 
to  the  validity  of  Its  excuse.  Atch- 
ison, etc.,  R.  Co.  v.  Word,  (Tex.  Civ. 
A.)    169   SW   376. 

[cl  A  carrier,  although  accepting 
a,  shipment  under  a  contract,  "sub- 
ject to  delay,"  has  the  burden  of 
showing  the  exercise  of  due  diligence 
to  avoid  delay  in  carrying  and  de- 
livering the  goods.  Parker  v.  Atlan- 
tic Coast  Line  R.  Co.,  131  N.  C.  827, 
43  SE  1005.  133  N.  C.  335,  46  SE  668, 
S3  LRA  827.  Compare  Sherwood  v. 
New  York,  etc.,  R  Co..  86  Hun  556, 
33  NYS  771  (holding  that,  if  plaintiff 
declares  on  breach  of  contract  by 
which  he  has  himself  assumed  the 
risk  of  damage  resulting  from  delay, 
the  burden  or  alleging  and  of  proving 
that  the  delay  was  occasioned  by  de- 
fendant's negligence  is  on  plaintiff), 

8.  Cleve  v.  Chicago,  etc.,  R.  Co., 
77  Nebr.  166,  108  NW  982,  124  AmSR 
837,  15  AnnCas  33. 

9.  Smith  v.  Missouri,  etc,  R  Co., 
(Mo.  A)  183  SW  701;  Bailey  v.  Chi- 
cago, etc.,  R.  Co.,  (Mo.  A.)  182  SW 
1034;  Patterson  v.  Chicago,  etc.,  R 
Co..  (Mo.  A.)  182  SW  1034;  Cunning- 
ham v.  Chicago,  etc.,  R.  Co.,  (Mo.  A.) 
182  SW  1033;  Slkes  v.  St.  Louis,  etc., 
R.  Co.,  190  Mo.  A.  181,  176  SW  256* 
Dalton  v.  St.  Louis,  etc.,  R.  Co.,  187 
Mo.  A  691,  173  SW  77;  Hunt  v.  St. 
Louis,  etc.,  R.  Co.,  187  Mo.  A.  639, 
173  SW  61;  Weesen  v.  Missouri  Pac. 
R.  Co.,  176  Mo.  A.  374,  162  SW  304; 
Gregory  v.  Chicago,  etc.,  R.  Co..  174 
Mo.  A.  650,  160  SW  830;  Hickey  v. 
?}}}C&SS-  etc-  R-  Co.,  M*  Mo.  A.  408. 
160  SW  24;  Muir  v.  Missouri,  etc.  R 
Co.,  168  Mo.  A.  542,  164  SW  877; 
Unionville  Produce  Co.  v.  Chicago, 
etc..  R.  Co.,  168  Mo.  A.  168,  153  SW 
63;    Rldgeway    v,    Missouri,   etc.,    R 
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negligence  when  connected  with  other  evidence;10 
and  circumstances  raising  a  fair,11  or  even  slight,13 
inference,  of  negligence  will  authorize  a  recovery 
since  the  means  of  showing  how  the  delay  occurred 
is  with  the  earner  and  not  with  the  shipper.1*  By 
statute,14  failure  of  the  carrier  to  transport  live 
stock  within  a  reasonable  time  constitutes  prima 
facie  evidence  of  negligence  in  transportation. 

[i  431]  (3)  Special  Contract  Limiting  Common- 
Law  Liability.  If  the  carrier  seeks  to  avoid  lia- 
bility for  delay  in  transportation  under  a  contract 
by  which  a  lower  rate  was  charged,  and  in  consid- 
eration of  which  defendant  was  exonerated  from 
damages  for  negligent  delay  beyond  the  actual  ex- 
pense incurred,  the  burden  is  on  it  to  show  that 
plaintiff  knew  at  the  time  of  shipment  the  rates 
charged  and  the  conditions  under  which  the  ship- 
ment was  made,  and  that  he  agreed  to  ship  under 
such  rate.16 

[4  432]  (4)  Shipper's  Failure  to  Give  Notice  of 
Damages.  If  the  carrier  relies  on  a  contract  requir- 
ing the  shipper  to  give  notice  of  claim  for  dam- 
age, the  burden  is  on  the  carrier  to  prove  such  con- 
Co.,  161  Mo.  A.  260,  143  SW  632:  Lay 
v.  Chicago,  etc.,  R.  Co.,  157  Mo.  A. 
467,  138  SW  884;  Haase  v.  Merchants' 
Despatch  Transp.  Co.,  143  Mo.  A.  42, 
122  SW  362:  Hahn  v.  St.  Louis,  etc., 
R.  Co.,  141  Mo.  A.  453,  126  SW  1185: 
Clark  v.  St.  Joseph,  etc.,  R.  Co.,  138 
Mo.  A.  424,  122  SW  318;  Gilbert  v. 
Chicago,  etc,  R.  Co..  132  Mo.  A.  697, 
112  SW  1002;  Wernick  v.  St.  Louis, 
etc.,  R.  Co.,  131  Mo.  A.  37,  109  SW 
1027:  Ecton  v.  Chicago,  etc.,  R.  Co., 
125  Mo.  A.  223,  102  SW  675;  Ratlin! 
v.  Quincy.  etc..  R.  Co.,  118  Mo.  A. 
644,  94  SW  1005;  Bushnell  v.  Wabash 
R.  Co.,  118  Mo.  A.  618,  94  SW  1001: 
Wright  v.  Chicago,  etc.,  R.  Co.,  118 
Mo.  A.  392,  94  SW  655;  McCrary  v. 
Chicago,  etc.,  R.  Co.,  109  Mo.  A.  667, 
33  SW  82;  Cunningham  v.  Wabash 
R.   Co.,   79  Mo.   A.   524. 

"It  must,  therefore,  be  taken  as 
the  established  law  of  this  state 
that,  when  the  cause  of  action  stands 
on  the  ground  of  negligence  on  the 
part  of  the  carrier,  the  burden  of 
proof  is  upon  the  plaintiff  .  .  . 
[that]  the  party  who  founds  his 
cause  of  action  upon  negligence  must 
be  prepared  to  establish  the  asser- 
tion by  proof  .  .  .  [and]  the 
burden  of  proof  is  upon  him  from 
the  beginning  to  the  end  of  the  case." 
Witting  v.  St.  Louis,  etc.,  R.  Co.,  101 
Mo.  681,  639,  14  SW  743,  20  AmSR 
636,  10  LRA  602. 

[a]  Thus  proof  that  plaintiff's 
shipment  of  cattle  was  delayed  for 
some  lime  at  a  division  point  and 
did  not  arrive  at  the  destination  un- 
til about  ten  hours  later  than  the 
usual  time  will  not.  without  anything 
else  establish  negligent  delay.  Cun- 
ningham v.  Chicago,  etc.,  R.  Co.,  (Mo. 
A.)    182  SW  1033. 

10.  Holland  v.  Atchison,  etc.,  R. 
Co.,   133   Mo.  A.   694,  114   SW  61;   Ec- 


tract,"  and  also  to  show  that  it  is  reasonable.18 
So  the  burden  is  on  the  carrier  to  show  that  the 
shipper  failed  to  comply  with  the  requirement.11 

[$  433]  (5)  Special  Damages.  One  who  seeks  to 
recover  special  damages  for  breach  of  a  contract  of 
carriage  must  show  that  such  damages  were  within 
the  contemplation  of  both  parties  to  the  contract*,20 
otherwise  he  can  recover  only  such  damages  as  in 
the  usual  course  of  things  flow  from  the  breach.21 
And  he  must  show  notice  to  the  carrier  at  the  time 
of  the  shipment  of  special  circumstances  from 
which  said  damages  might  arise.*2 

[$  434]  b.  Admissibility — (1)  In  General.  In  an 
action  for  delay  in  transportation  of  goods,  the 
time  ordinarily  required  for  carriage,  preparations 
by  the  carrier,  the  freight  dispatched,  the  character 
of  the  freight,  the  information  given  to  the  shipper, 
or  particular  reasons  for  speedy  transportation  and 
delivery,  and  kindred  circumstances  are  admissible.23 

[J  435]  (2)  Negligence.  The  -admissibility  of 
evidence  to  show  negligence  in  actions  of  this  char- 
acter is  controlled  by  the  rules  governing  proof  of 
negligence  generally.       On  the  question  of  defend- 


ton  v.  Chicago,   etc.,    R.  Co.,   126   Mo. 
A.  223.   102  SW  576. 

11.  Gregory  v.  Chicago,  etc.,  R. 
Co.,  174  Mo.  A.  660.  160  SW  830. 

12.  Hunt  v.  St.  Louis,  etc.,  R.  Co., 
187  Mo.  A.  639,  173  SW  61;  McPall 
v.  Chicago,  etc.,  R.  Co.,  181  Mo.  A. 
244,  168  SW  344;  McPall  v.  Chicago, 
etc.,  R  Co.,  181  Mo.  A.  142.  168  SW 
341;  Mulr  v.  Missouri,  etc..  R.  Co., 
168  Mo.  A.  542,  164  SW  877;  Union- 
vllle  Produce  Co.  v.  Chicago,  etc.,  R. 
Co.,  168  Mo.  A.  168.  153  SW  63;  R.  E. 
Punsten  Dried  Fruit,  etc.,  Co.  v. 
Toledo,  etc.,  R.  Co.,  168  Mo.  A.  426, 
143  SW  839;  Lay  v.  Chicago,  etc.,  R. 
Co.,  157  Mo.  A.  467.  138  SW  884; 
Decker  v.  Missouri  Pac.  R.  Co.,  149 
Mo.  A.  534,  31  SW  118;  Holland  v. 
Chicago,  etc.,  R.  Co.,  139  Mo.  A.  702, 
123  SW  987;  Clark  v.  St.  Joseph,  etc., 
R.  Co.,  138  Mo.  A.  424,  122  SW  318; 
Parsons-Applegate  Co.  v.  Louisville 
R  Co.,   138  Mo.  A.  494,  118  SW  101; 


Gilbert  v.  Chicago,  etc,  R.  Co.,  132 
Mo.  A.  697,  112  SW  1002;  Bushnell 
v.  Wabash  R.  Co.,  118  Mo.  A.  618,  94 
SW  1001. 

13. .  Gregory  v.  Chicago,  etc.,  R. 
Co.,  174  Mo.  A.  560,  160  SW  830; 
Mulr  v.  Missouri,  etc.,  R.  Co.,  168  Mo. 
A.    542,    154    SW   877. 

14.  L.  (1918)  pp  177,  178. 
.  15.  Rissler  v.  Missouri  Pac.  R. 
Co..  (Mo.  A.)  183  SW  676;  Rlddler  v. 
Missouri  Pac.  R.  Co.,  184  Mo.  A.  709. 
171  SW  632  (holding  that  a  delay  of 
nearly  double  the  usual  time  for  a 
shipment  of  live  stock  for  Immediate 
sale  makes  out  a  prima  facie  case  of 
negligent  delay). 

16.  Baltimore,  etc.,  R.  Co.  v. 
Whltehlll,  104  Md.  296,  64  A  1038. 

17.  Wall  v.  Northern  Pac.  R.  Co., 
50  Mont.  122,  145  P  291. 

18.  Wall  v.  Northern  Pac.  R.  Co., 
50   Mont.   122,   145   P   291. 

19.  Bennett  v.  Chicago,  etc.,  R 
Co.,  161  Mo.  A.  293,  131  SW  770; 
Brown  v.  St.  Louis,  etc.,  R.  Co.,  186 
Mo.  A.   624,   117  SW  112. 

80.  Missouri,  etc.,  R.  Co.  v.  Foote, 
(Okl.)  149  P  223:  Foster  v.  Interna- 
tional etc.,  R  Co.,  (Tex.  Civ.  A.) 
175   SW  762. 

21.  Missouri,  etc,  R  Co.  v.  Foote, 
(Okl.)  149  P  223. 

33.  ,  Towles  v.  Atlantic  Coast  Line 
R.  C<f.,  83  S.  C.  501,  65  SE  638;  Green 
Co.  v.  Atlantic  Coast  Line  R  Co.,  83 
S.  C.  498,  05  SE  639;  Shieder  v. 
Southern  R.  Co..  83  S.  C.  455,  65  SE 
631;  Missouri,  etc..  R  Co.  v.  Sprolesv 
(Tex.  Civ.  A.)  92  SW  40. 

[a]  Thus  in  an  action  for  delay 
In  a  shipment  of  cotton,  where  It  Is 
sought  to  recover  damages  from 
being  obliged  to  purchase  cotton  on 
a  rising  market  to  fill  plaintiffs'  con- 
tract, the  burden  was  on  them  to 
show  notice  to  the  carrier  at  or  be- 
fore making  the  contract  of  ship- 
ment of  the  special  conditions  ren- 
dering-such  damages  a  natural  and 
probable  result  of  the  breach  under 
circumstances  showing  that  the  con- 
tract was  to  some  extent  based  on 
such  conditions.  Dorrance  v.  Inter- 
national, etc.,  R  Co.,  (Tex.  Civ.  A.) 
126  SW  694. 

33.  Alabama  Great  Southern  R. 
Co.  v.  McKenzle,  139  Ga.  410,  77  SE 
647,  46  LRANS  18.  And  see  Infra 
if  435-438. 

34.  See  Negligence  [29  Cyc  606]; 
and  St.  Louis,  etc.,  R.  Co.  v.  Easley, 
42  Tex.  Civ.  A.  391,  94  SW  206;  Ft. 
Worth,  etc.,  R.  Co.  v.  Hadley,  38  Tex. 
Civ.  A.  599,  86  SW  932;  Missouri,  etc., 
R  Co.  v.  Jarrell,  38  Tex.  Civ.  A.  426, 
86  SW  632. 

[a]  Illustrations. — (1)  Where  In 
an  action  against  a  railroad  for  dam- 
ages from  negligent  delay  In  trans- 
porting plaintiff's   cattle' it  appeared 


that,  while  awaiting  a  through  train, 
the  cattle  were  unloaded  into  pens 
so  maintained  that  the  cattle  could 
not  be  fed  there,  it  was  competent 
for  plaintiff  to  show  that  he  notified 
defendant's  agent  in  advance  of  his 
Intended  Bhipment  of  cattle,  as  bear- 
ing on  defendant's  negligence  in  fail- 
ing to  arrange  the  schedule  so  that 
the  detention  of  the  cattle  at  the 
pens  would  be  unnecessary.  St. 
Louis,  etc.,  R.  Co.  v.  Crowder.  82 
Ark.  682,  108  SW  172.  (2)  Where 
bills  of  lading  for  cotton  bound  the 
railroad  only  to  transport  with  as 
reasonable  dispatch  as  its  general 
business  would  permit,  evidence  in 
an  action  against  the  road  by  the 
shipper  for  delay  in  delivering  the 
goods,  that  a  subsequent  shipment 
reached  the  same  destination' prior  to 
the  first  shipment,  was  competent  In 
respect  to  delay  on  defendant's  part 
ana  in  refutation  of  its  plea  that  an 
unprecedented  amount  of  freight  pre- 
vented it  from  hauling  the,  cotton 
more  expeditiously.  Southern  R  Co. 
v.  Cofer,  149  Ala.  665,  43  S  102.  (S) 
To  establish  negligence,  it  was 
proper  to  show  that  a  carrier,  sued 
for  delay  In  delivering  live  stock,  had 
never  before  taken  a  train  out  with- 
out a  shipment,  when  part  of  it  was 
loaded  and  the  remainder  in  process 
of  loading.  Moss  v.  Missouri,  etc. 
R.  Co.,  163  Mo.  A.  602,  134  SW  1070. 
(4)  In  an  action  for  damages  to  cat- 
tle by  delay  of  a  connecting  carrier 
In  shipment,  evidence  that  the  cattle 
were  forwarded  by  such  connecting; 
carrier  on  the  first  freight  train  on 
Its  road  leaving  the  Junction  point 
after  the  cattle  had  been  received, 
and  that  the  same  were  carried  as 
soon  as  such  connecting  carrier's 
road  was  open  to  such  train,  was  ad- 
missible on  the  question  of  negll- 
fence.  Chicago,  etc.,  R.  Co.  v.  Kapp, 
7  Tex.  Civ.  A.  203,  83  SW  233.  (5) 
In  an  action  against  a  carrier  for  de- 
lay In  the  transportation  of  a  corpse, 
evidence  that  defendant  had  given  & 
transfer  agent  transferring  it  from 
the  depot  of  a  connecting  line  a  re- 
ceipt describing  it  and  showing  its 
destination,  that  it  had  been  seen, 
while  on  a  truck  near  the  door  of 
the  express  car  before  the  train 
left,  and  that  after  the  train  had 
gone  the  station  agent  telegraphed 
the  conductor  that  the  corpse  had 
been  left  and  would  promptly  Toe  for- 
warded, was  sufficient  to  sustain  a 
verdict  for  plaintiff  for  the  damages 
suffered  by  such  delay.  St.  Louis, 
etc.,  R.  Co.  v.  French,  23  Tex.  Civ. 
A.  511,  57  SW  66. 

[b]  Evidence  that  the  engine  was 
overloaded  and  in  a  defective  con- 
dition, which  facts  were  known  to 
defendant.  Is  admissible  as  showing 
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ant's  negligence,  evidence  to  show  that  the  time 
consumed  in  transporting  the  goods  was  unusually 
long  is  admissible.28  Evidence  of  the  customary 
time  in  running  trains  from  the  point  at  which  the 
shipment  was  made  to  its  destination  is  admissible,2* 
provided  it  is  given  by  witnesses  properly  qualified 
to  testify  on  the  subject.27  The  fact  that  the  ship- 
ments as  to  which  testimony  was  given  were  made 
several  years  before  does  not  render  the  testimony 
inadmissible  for  remoteness,28  the  difference  in  time 
affecting  only  its  weight.  Evidence  as  to  the 
time  consumed  by  former  shipments  by  plaintiff 
over  defendant 's  road  should  not  be  admitted  where 
the  conditions  were  not  shown  to  be  the  same.80 
Evidence  is  admissible  to  show  the  exact  quantum 
of  the  wrongful  delay.81  However,  a  witness  can- 
not testify  as  to  what  would  be  a  reasonable  time 
for  transporting  goods  in  an  action  where  damage 
is  sought  to  be  recovered  for  unreasonable  delay, 
and  the  admission  of  such  evidence  will  ordinarily 
constitute  reversible  error,"  although  there  is  some 
authority  to  the  contrary.88 

[}  436]  (S)  Contributory  Negligence.  On  the  ques- 
tion of  the  shipper's  contributory  negligence  evi- 
dence as  to  the  customary  time  for  unloading  a  car 
of  damaged  fruit  is  admissible  as  bearing  on  the 
question  whether  the  shipper  proceeded  with  proper 
dispatch;84  and  where  the  carrier  relied  on  the  con- 
tributory negligence  of  plaintiff  in  failing  to  present 
the  bill  of  lading,  and  the  evidence  showed  that 
when  the  goods  arrived  at  the  point  of  destination 
the  carrier  charged  the  freight  on  them  to  plaintiff 
and  accepted  payment  for  the  freight  without  the 
presentation  of  any  bill  of  lading,  evidence  that  it 
was  not  the  custom  of  plaintiff  to  present  bills  of 
lading  was  admissible.85 


[4  437]  (4)  Matters  of  Defense  or  in  Mitigation. 
Defendant  may  show  in  defense  of  an  action  for 
damages  caused  by  am  alleged  unreasonable  delay 
in  transportation  that  before  entering  into  the  con- 
tract of  shipment  the  shipper  was  notified  of  the 
conditions  that  would  prevent  prompt  shipment.88 
It  may  show  also  that  it  did  not  run  freight  trains 
on  Sunday  between  specified  points  on  the  route  of 
transportation  as  a  matter  to  be  considered  by  the 
jury  in  determining  whether  or  not  the  delay  which 
included  a  Sunday  was  excusable.37  On  the  other, 
hand,  if  the  carrier  has  unconditionally  agreed  to 
transport  within  a  given  time,  it  cannot  excuse  non- 
performance by  alleging  and  proving  an  excuse 
which  would  otherwise  be  sufficient.88  And  where 
it  was  shown  that  the  shipper's  cattle  were  held  in 
defendant's  pens  for  four  days,  evidence  that  other 
owners  of  cattle  had  sometimes  voluntarily  left 
them  in  defendant's  pens,  while  making  arrange- 
ments to  sell  them,  was  properly  excluded,  where 
it  appeared  that  plaintiffs  were  insisting  upon 
prompt  shipment.88  To  show  unavoidable  delay  on 
the  day  of  the  injury,  evidence  of  a  congestion  of 
traffic  several  days  previous  thereto  is  not  admissi- 
ble.40 That  a  like  shipment  made  the  following 
day  over  the  same  route  from  the  same  place  to 
same  destination  arrived  a  day  earlier  is  admissible 
to  meet  the  defense  of  unavoidable  delay  caused  by 
the  burning  of  a  bridge.41  A  carrier  guilty  of  delay 
and  rough  handling  in  transporting  cattle  for  pas- 
turage may  show  that  the  cattle,  although  injured, 
soon  recovered.4* 

[}  438]  (5)  Damages.  It  is  always  competent  to 
show  knowledge  by  the  contracting  parties  to  a 
written  contract  of  the  circumstances  on  the  basis 
of  which  it  is  made,  for  the  purpose  of  showing 


negligence.     Cleveland,  etc,  R  Co.  v. 
Heath,  22  Ind.  A.  47,  63  NE  »8. 

26.  Southern  Fac.  Co.  v.  Arnett, 
111  Fed.  849,  SO  CCA  17. 

36.  Alabama  Great  Southern  R. 
Co.  v.  McKenale.  139  Ga.  410,  77  SB 
447.  45  LRANS  18;  Pecos,  etc,  R.  Co. 
v.  Dinwiddle.  (Tex.  Civ.  A.)  148  SW 
280;  St.  Louis,  etc.,  R  Co.  v.  Gunter, 
44  Tex.  Civ.  A  480,  99  SW  162  (hold- 
ing that  a  witness  was  properly  per- 
mitted to  testify  that  on  previous  oc- 
casions he  had  made  shipments  over 
the  same  route,  and  that  the  time 
consumed  was  thirty-six  hours); 
Texas,  etc.,  R.  Co.  v.  Crowley,  (Tex. 
Civ.  A)   86  SW  342. 

[a]  Shipment  to  intermediate 
poixt  on  route. — In  an  action  against 
carriers  for  delay  In  shipping  fruit, 
shippers  of  fruit  between  the  points 
in  question  were  properly  allowed  to 
testify  to  the  usual  time  required  to 
make  the  shipment  to>  an  interme- 
diate point  on  the  route,  and  as  to 
their  experience  as  to  the  time  re- 
quired for  the  whole  shipment.  Ke- 
roendo  v.  Fruit  Dispatch  Co.,  61  Tex. 
Civ.  A  631,  131  SW  73. 

[b]  Deviation  from  rout*  selected 
by  shipper.. — In  an  action  against  a 
railroad  for  negligently  transport- 
ing cattle.  It  appearing  that  It  had 
shipped  the  cattle  over  a  route  dif- 
ferent from  that  selected  by  the 
shipper,  evidence  as  to  the  custo- 
mary running  time  of  cattle  trains 
over  the  route  selected  was  admis- 
sible. Gulf,  etc.,  R.  Co.  v.  Irvine, 
(Tex.  Civ.  A.)  73  SW  640. 

37.  Texas,  etc.,  R.  Co.  v.  Byers, 
(Tex.  Civ..  A.)  84  SW  1087  (holding 
that,  where  plaintiffs  consented  to 
the  routing  of  their  cattle  over  a 
longer  route  than  another  available 
route  and  there  was  no  positive  time 
contracted  for  when  the  cattle  should 
be  delivered,  testimony  of  witnesses 
who  had  never  shipped  cattle  over 
such  route  that  it  usually  took 
thirty-six  hours  to  carry  cattle  from 
the  point  of  shipment  to  destination 
was  objectionable  as  misleading). 


SB.  Pbcob,  etc.,  R.  Co.  v.  Dinwid- 
dle. (Tex.  Civ.  A)  146  SW  280;  Atch- 
ison, etc.,  R.  Co.  v.  Davidson,  (Tex. 
Civ.  A.)  127  SW  896,  (holding  that 
in  an  action  for  Injuries  to  cattle  by 
delay  In  shipment  during  the  year 
1907  evidence  that  during  the  year 
1902  similar  shipments  were  usually 
made  In  from  thirty  to  thirty-six 
hours  was  not  Inadmissible  for  re- 
moteness). 

39.  Pecos,  etc.,  R.  Co.  v.  Gray, 
(Tex.  Civ.  A.)  145  SW  728. 

SO.  Texas,  etc.,  R.  Co.  v.  Cauble, 
(Tex.  Civ.  A.)  168  SW  369. 

31.  Harper  Furniture  Co.  v. 
Southern  Express  Co.,  -144  N.  C.  639, 
57  SB  468,  12  AnnCaa  924. 

33.  Hennlgh  v.  Cleveland,  etc.,  R 
Co.,  143  III.  A.  283;  Houston,  etc,  R. 
Co.  v.  Roberts,  101  Tex.  418.  108  SW 
808  [overr  Texas,  etc.,  R.  Co.  v.  Wal- 
ker, 43  Tex.  Civ.  A.  278.  95  SW  743; 
Texas,  etc.,  R.  Co.  v.  Ellerd,  38  Tex. 
Civ.  A.  696,  87  SW  862];  Kansas 
City,  etc.,  R.  Co.  v.  Beckham,  (Tex. 
Civ.  A.)  152  SW  228;  St.  Louis,  etc.. 
R.  Co.  v.  Hurst,  (Tex.  Civ.  A.)  136 
SW  599;  St.  Louis,  etc..  R.  Co.  v. 
May,  63  Tex.  Civ.  A  257,  116  SW 
900;  Galveston,  etc,  R.  Co.  v.  Noelke, 
(Tex.  Civ.  A.)  110  SW  82;  Gulf,  etc., 
R.  Co.  v.  Kimble,  49  Tex.  Civ.  A.  622, 
109  SW  234;  Pecos,  etc.,  R.  Co.  v. 
Evans-Snlder-Buel  Co.,  42  Tex.  Civ. 
A.  60,  93  SW  1024. 

[a]  The  reason  for  the  rule  (1) 
is  that  the  question  is  a  mixed  one 
of  law  and  fact  as  to  negligence  vel 
non,  and  that  the  admissibility  of 
the  opinion  which  a  witness  pos- 
sesses of  matters  of  special  knowl- 
edge Is  limited  to  questions  of  pure 
fact.  "It  would  scarcely  be  claimed 
that  It  would  have  been  competent 
to  ask  the  witness  whether  or  not. 
In  the  particular  transportation  in 
question  in  this  case,  there  had  been 
negligent  delay,  or  aJ  want  of  ordi- 
nary diligence,  or  an  unreasonable 
time  consumed,  all  of  which  ques- 
tions would  mean  substantially  the. 


same  thing.  But  what  is  the  differ- 
ence, In  principle,  between  that,  and 
showing  the  time  actually  consumed 
and  then  allowing-  the  witness  to 
state  that  a  greater  or  less  time 
would  have  been  the  reasonable  time: 
or  to  put  it  differently,  that  without 
negligence,    or    with    ordinary    dlli- 

Sence,  less  time  would  be  required?" 
[ouston,  etc.,  R.  Co.  v.  Roberts,  101 
Tex.  418,  422,  108  SW  808.  (2) 
While  it  is  proper  to  allow  testimony 
to  be  given  where  one  is  familiar 
with  such  transportations  to  show 
the  usual  and  customary  time  to 
make  such  shipments,  It  1b  not  per- 
missible for  a  witness  to  testify 
whether  or  not  the  shipment  was 
made  within  a  reasonable  time  as 
this  In  effect  permits  htm  to  deter- 
mine for  th«  jury  the  precise  ques- 
tion which  It  is  their  exclusive  prov- 
ince to  decide.  Hennlgh  v.  Cleve- 
land, etc.,   R.   Co.,   143   111.   A.    283. 

33.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Clintock,  161  Ky.  455,  152  SW  253 
(which  holds  without  discussion  that 
such  evidence  Is  admissible). 

34.  B.  Presley  Co.  v.  Illinois  Cent. 
R.   Co.,   120   Minn.   295,   139   NW   609. 

38.  Johnson  v.  Central  Vermont 
R.   Co.,   84   Vt.   486,   79   A   1096. 

36.  Sterling  v.  St.  Louis,  etc.,  R 
Co.,  38  Tex.  Civ.  A.  451.  86  SW  655 
(prevalence  of  a  strike). 

37.  Missouri,  etc,  R  Co.  v. 
Howell,  59  Tex.  Civ.  A.  250,  126  SW 
899. 

38.  Russell  Grain  Co.  v.  Wabash 
R.  Co.,  114  Mo.  A.  488.  89  SW  908; 
Gann  v.  Chicago  Great  Western  R. 
Co.,  72  Mo.  A.  34. 

39.  Texas,  etc.,  R.  Co.  v.  Leslie, 
62  Tex.  Civ.  A.  880,  131  SW  824\ 

40.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Clintock,    151    Ky.    466,    162    SW   268. 

'  41.    Norfolk,  etc.,  R.  Co.  v.  Steele. 
117  Va.  788,  86  SE  124. 

43.  Houston,  etc..  R.  Co.  v.  Lind- 
sey,  (Tex.  Civ.  A.)  175  SW  708;  Mis- 
souri,  etc,   R.   Co.   v.   Mulkey,    (Tex. 

civ.  a,)  159  sw  ;r 
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what  was  within  the  contemplation  of  the  parties 
in  making  the  contract,48  whether  a  party  seeks  to 
.recover,  general*4  or  special  damages.46  Any  evi- 
dence which  tends  to  throw  light  on  the  nature  and 
to  some  extent  the  degree  of  deprivation  suffered  by 
the  shipper  owing  to  the  carrier's  negligence  in 
delaying  the  goods  shipped  is  relevant  to  the  issue 
and,  admissible.4"  On  the  question  of  damages 
caused  by  unreasonable  delay  of  goods  shipped  for 
sale,  evidence  of  the  difference  between  the  market 
value  at  the  time  the  shipment  arrived  and  the 
market  value  at  the  time  it  should  have  arrived, 
if  transported  with  reasonable  dispatch,  is  ad- 
missible" and  necessary.48  But  it  cannot  be  shown 
that  plaintiff  had  contracted  for  the  sale  of  the 
goods  at  destination,  and  that  they  were  refused 
because  not  such  as  had  been  represented,  and  not 
for,  or  on  account  of,  their  condition,  as  such  testi- 
mony does  not  tend  to  show  the  amount  or  limit 
of  damages  suffered.49  And  evidence  of  the  con- 
dition of.  the  market  on  a  designated  day  is  imma- 
terial and  inadmissible,  where  the  goods  would  not 
have  arrived  in  the  usual  course  of  transit  until  a 
later  day.50  Deterioration  in  the  intrinsic  value  of 
the  goods,  due  to  the  delay,  being  an  element  of 
damages,  may  be  shown;"  but  for  this  purpose 
only 'the  best  evidence  is  admissible."    In  an  action 


for  damage  to  live  stock  in  transportation,  where 
plaintiff  testifies  concerning  the  time  taken  in  dif- 
ferent parts  of  the  transit,  it  is  error  on  cross- 
examination  to  exclude  a  question  as  to  whether 
the  stock  after  being  held  at  a  certain  place  for 
several  months  was  not  sent  on  to  its  destina- 
tion and  delivered  to  the  consignee  on  the  original 
bill  of  lading,  since  such  evidence  would  affect 
the  measure  of  damages  for  unreasonable  delay." 
Evidence  of  extra  expense  caused  by  the  delay  for 
feed  of  live  stock  at  destination  and  at  another 
market  to  which  they  were  reshipped  on  account 
of  the  fall  in  the  market  during  the  delay  is  ad- 
missible.54 Evidence  as  to  the  amount  of  freight 
collected  on  the  shipment  is  admissible,  since  unless 
the  freight  charges  were  paid  they  would  have  to 
be  deducted  from  the  amount  of  damages  allowed 
for  the  delay  in  shipment.55  As  a  basis  for  the 
recovery  of  special  damages,  knowledge  on  the  part 
of  the  carrier  of  circumstances  requiring  prompt 
shipment  may  be  shown  from  circumstances  in  the 
case  and  need  not  be  proved  by  direct  and  positive 
evidence  of  the  communication  of  such  circum- 
stances to  defendant.55 

[$  439]    c.    Weight  and  Sufficiency.     The  rules 
applicable  to  weight  and  sufficiency,57  or  insuffi- 


43.  Weston  v.  Boston,  etc,  R.  Co., 
190  Mass.  298,  76  NE  1050,  112  Am 
SR  330,  4  LRANS  569,  E  AnnCas  825; 
Lonergan  v.  Waldo,  179  Mass.  135, 
60  NE479,  88  AmSR  865;  Simpson  v. 
London,  etc.,  R.  Co.,  1  Q.  B.  D.  274; 
Hprne  v.  Midland  R  Co.,  L.  R.  7  C. 
P.  58S. 

44.  Weston  v.  Boston,  etc.,  R.  Co., 
190  Mass.  298,  76  NE  1050.  112  Am 
SR  330,  4  LRANS  E69  and  note,  6 
AnnCas  825  and  note. 

45.  Weston  v.  Boston,  etc.,  R  Co., 
190  Mass.  298,  76  NE  1050,  112  Am 
SR  380,  4  LRANS  669,  5  AnnCas  825. 

46.  James  v.  American  Express 
Co.,  76  N.  J.  L.  582,  70  A  131;  Plero 
v.  Southern  Express  Co.,  103  S.  C. 
467,  88  SE  269. 

[a]  Illustrations.  (1)  In  an  ac- 
tion against  an  express  company  for 
delay  in  the  delivery  of  plaintiff's 
trunk,  containing  articles  which  he 
intended  to  use  at  a  summer  resort, 
evidence  that'  the  hotel  to  which  the 
trunk  was  to  be  delivered  and  where 
plaintiff  was  to  stop  was  a  high 
priced  hotel,  patronized  by  people  of 
wealth  and  prominence  In  the  busi- 
ness and  social  world,  that  many 
social  functions  and  entertainments 
were  conducted  there  for  the  benefit 
of  the  guests,  and  that  there  were 
tennis  courts  and  golf  links  for  the 
use  of  guests,  which  plaintiff  desired 
to  use,  had  used  on  former  occa- 
sions, and  which  he  did  use  after 
receiving  the  apparel  contained  in 
the  trunk,  was  admissible  as  bearing 
on  plaintiff's  damage.  James  v. 
American  Express  Co.,  76  N.  J.  L. 
682,  70  A  131.  (2)  In  an  action 
against  an  express  company  for  delay 
In  the  shipment  of  a  piano,  plaintiff's 
testimony  as  to  the  difference  In  the 
earnings  of  his  show  without  the 
piano  and  the  earnings  with  it  in  like 
towns  was  held  admissible  to  show 
actual  damages.  Plero  v.  Southern 
Express  Co.,  103  S.  C.  467,  88  SE  269. 

47.  Hudson  v.  Northern  Pac.  R. 
Co..  92  Iowa  231,  60  NW  608,  64  Am 
SR  560;  Southerland  v.  Atlantic 
Coast  Line  R.  Co.,  168  N.  C.  327,  74 
SE  102;  Gulf,  etc.,  R  Co.  v.  Ideus, 
(Tex.  Civ.  A.)  157  SW  173. 

[a]  Delay  la  delivery  of  oattle. — 
In  an  action  against  a  carrier  for 
delay  In  the  shipment  of  cattle  In- 
tended to  arrive  In  time  for  market 
on  a  particular  Monday  morning, 
evidence  that  such  market  was  gener- 
ally better  early  in  the  morning 
than  later  In  the  day  was  admissible 
for  the  purpose  of  showing  that  the 


market  was  In  fact  better  In  the 
morning  of  the  day  In  question  than 
after  the  cattle  arrived.  Texas,  etc., 
R  Co.  v.  Slaughter,  87  Tex.  Civ.  A. 
624,  84  SW  1085. 

fb]  X»  determining  the  market 
prloe  at  destination,  evidence  as  to 
the  market  price  at  other  points  In- 
fluencing that  at  the  point  of  desti- 
nation may  be  received.  Hudson  v. 
Northern  Pac.  R.  Co.,  92  Iowa  281, 
60  NW  608,  54  AmSR  660;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Hale,  86  Tenn. 
69,  1  SW  620. 

48.  St.  Louis,  etc..  R.  Co.  v.  Dean, 
(Tex.  Civ.  A.)   152  SW  627. 

4*.  Gulf,  ota,  R  Co.  v.  MeCor- 
quodale,  71  Tex.  41,  9  SW  80. 

BO.  Galveston,  etc.,  R.  Co.  v. 
Noelke,  69  Tex.  Civ.  A.847, 125  SW  969. 

61.  Kan. — Atchison,  etc.,  R.  Co.  v. 
Watson,  71  Kan.  696,  81  P  499. 

Mo. — McPall  v.  Chicago,  etc.,  R 
Co.,  181   Mo.  A.   244,  168  SW  344. 

Pa. — Keller  v.  Pennsylvania  R.  Co., 
17  Pa.   Dlst.   920. 

Tex. — Atchison,  etc.,  R.  Co.  v. 
Davidson,  60  Tex.  Civ.  A.  93,  127  SW 
895;  St.  Louis,  etc.,  R.  Co.  v.  Wil- 
helra,  49  Tex.  Civ.  A.  639,  108  SW 
1194;  Gulf,  etc.,  R.  Co.  v.  House,  40 
Tex.  Civ.  A.  105,  88  SW  1110. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Simpson,  151  P  902. 

[a]  Shrinkage  la  live  stock  ship- 
ments.— (1)  In  an  action  for  dam- 
ages due  to  the  alleged  unreasonable 
delay  In  the  shipment  of  cattle.  It  is 
proper  to  show  the  difference  between 
the  normal  shrinkage  and  the  ac- 
tual shrinkage  of  the  cattle  in  ques- 
tion, it  being  for  the  Jury  to  say 
what  part  of  the  shrinkage  was  due 
to  the  extra  confinement  on  account 
of  the  delay.  McPall  v.  Chicago, 
etc.,  R.  Co.,  181  Mo.  A.  244,  168  SW 
344.  (2)  A  witness  may  testify  as 
to  the  difference  In  the  weight  of  the 
cattle  at  the  time  of  the  shipment 
and  three  months  thereafter.  Chi- 
cago, etc.,  R.  Co.  v.  Simpson,  (Wyo.) 
161  P  902,  906  (where  It  was  said: 
"The  value  of  the  stock  three  months 
after  It  was  shipped  might  have 
been  material  as  a  starting  point  to 
determine  Its  value  at  the  time  it 
was  unoaded  at  Tyndell  three  months 
before.  In  view  of  the  condition  of 
the  weather,  feed,  and  shelter  dur- 
ing the  Intervening  time"). 

[h]  B xpert  testimony  on  shrink- 
age.— (1)  Where  damages  are  claimed 
from  a  carrier  on  account  of  weight 
unnecessarily  lost  by  cattle  In  tran- 
sit, occasioned  by  a  negligent  delay. 


and  the  exact  weight  at  the  begin- 
ning and  at  the  end  of  the  Journey 
cannot  be  shown,  it  Is  not  error  to 
permit  persons  experienced  in  such 
matters  to  give  their  opinion  of  the 
loss  ordinarily  resulting  under  such 
circumstances  as  well  as  of  the  loss 
In  similar  cases  where  no  delay  oc- 
curs. Atchison,  etc.,  R  Co.  v.  Wat- 
son, 71  Kan.  696,  81  P  499.  (2)  Tes- 
timony of  experienced  stockmen  as 
to  what  extra  shrinkage  delay  in 
shipment  would  produce  in  cattle 
similar  to  those  composing  the  ship- 
ment Is  admissible.  Hunt  v.  St 
Louis,  etc..  R.  Co.,  187  Mo.  A.  689,  173 
SW  61.  (3)  And  where.  In  an  action 
against  a  carrier  for  delay  In  a  ship- 
ment of  cattle,  it  was  shown  that 
cattle  would  shrink  from  fifty  to 
sixty  pounds  every  twenty-four 
hours  during  transportation,  it  was 
not  error  to  permit  an  expert  to  tes- 
tify as  to  the  difference  in  the  value 
of  cattle  bn  account  of  such  shrink- 
age. Gulf,  etc.,  R  Co.  v.  House,  40 
Tex.  Civ.  A.  106,  88  SW  1110. 

69.    Keller  v.  Pennsylvania  R.  Co.. 
17    Pa.    Dlst.    920    (holding    that   a 


plaintiff  who  claims  damages  for  the 
loss  of  weight  of  cattle  by  delay  in 
transportation  cannot  be  allowed  to 


testify  of  his  loss  as  estimated  from 
his  knowledge  of  the  deterioration 
usual  in  such  oases;  he  Bhould  show 
the  weight  when  shipped  and  the 
weight  when  received). 

63.  Burtless  v.  Oregon  Short  Line 
R  Co.,  180  111.  A.  249. 

64.  St.  Louis,  etc.,  R  Co.  v.  Gun- 
ter,  44  Tex.  Civ.  A.  480,  99  SW  162. 

66.  Missouri,  etc.,  R  Co.  v.  Jar- 
rell,   88  Tex.  Civ.  A.  426,  86  SW  632. 

66.  Baltimore,  etc.,  R.  Co.  v. 
Whltehlll.  104  Md.  295.  64  A  1033. 
And  see  Southern  R.  Co.  v.  Lewis,  165 
Ala.  461,  51  S  863  (holding  that,  where. 
In  an  action  against  a  carrier  for  de- 
lay in  delivering  lumber  to  a  vessel, 
rendering  plaintiff  liable  to  demur- 
rage charges,  the  Issue  was  whether 
the  carrier  had  notice  of  the  charter 
party  making  plaintiff  liable  for  de- 
murrage charges,  evidence  that  all 
charter  parties  made  provision  there- 
for was  competent  to  show  the  car- 
rier's knowledge). 

67.  Ark. — Kansas  City  Southern 
R  Co.  v.  Mabry.  112  Ark.  110.  165  SW 
279 

iil. — Watson  v.  Missouri  Pac.  R 
Co.,  187  111.  A.  220. 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  359,  136 
NW  769. 


^or  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ciency,58  of  evidence  in  civil  actions  generally  apply 
in  actions  to  recover  damages  caused  by  unreason- 
able delay  in  transportation.5* 
[$   440]   7.   Questions  for  Jury."0     Seasonable 


time  and  excuses  for  delay.  If  there  is  evidence 
sufficient  to  go  to  the  jury  on  the  issue,81  the  ques- 
tion as  to  what  is  a  reasonable  time  for  the  trans- 
portation,63 and  as  to  the  reasonableness  and  suffi- 


Ky. — Louisville,  etc.,  R.  Co.  v. 
Cooper,    142   Ky.   633,   184   SW  920. 

Mo. — Smith  v.  Missouri,  etc.,  R. 
Co.,  (A.)  183  SW  701;  Wyatt  v. 
Missouri  Pac.  R.  Co.,  173  Mo.  A.  210, 
158  SW  720;  Lay  v.  Chicago,  etc.,  R. 
Co.,  157  Mo.  A.  467,  138  SW  884;  Hol- 
land v.  Chicago,  etc.,  R.  Co.,  139  Mo. 
A.  702.  123  SW  987:  Parsons-Apple- 
gate  Co.  v.  Louisville,  etc.,  R.  Co., 
136  Mo.  A.  494.  118  SW  101;  Ficklin 
v.  Wabash  R.  Co.,  117  Mo.  A.  211,  93 
SW  861;  Mlnter  v.  Chicago,  etc.,  R. 
Co..  82  Mo.  A.   130. 

Mont. — Wall  v.  Northern  Pac.  R. 
Co..  50  Mont.  122.  145  P  291. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Dale 
Bros.  Land,  etc-  Co.,  179  SW  935; 
St.  Louis,  etc,  R.  Co.  v.  Rich,  (Civ. 
A.)  162  SW  1194. 

Va. — Norfolk  Truckers'  Exch.  v. 
Norfolk  Southern  R.  Co.,  116  Va.  466, 

"[a]  To  authorise  award  of  special 
damages  see  McConnell  v.  U.  S.  Ex- 
press Co.,  179  Mich.  522,  146  NW  428, 
AnnCasl916D   80. 

[b]  To  show  claim  for  damages 
within  time  specified  la  contract  of 
shipment  see  Ratlin  v.  Quincy,  etc., 
R.  Co.,  118  Mo.  A.  644.  94  SW  1005. 

[c]  To  show  that  damages  re- 
tailed front  delay  see  McCrary  v. 
Missouri,  etc.,  R.  Co.,  99  Mo.  A.  E18, 
<<  SW  2.  _     m 

[d]  To  show  that  defendant  exer- 
cised reasonable  oare  under  the  dr- 
oumataneeg  see  Fish  v.  Erie  R.  Co., 
93   Misc.   111.   156  NY8   546. 

[e]  To  show  that  delay  was  due 
to  overloading  of  oars  see  Ratliff  v. 
Quincy,  etc.,  H.  Co.,  118  Mo.  A.  644, 
S4  SW  1006. 

[f]  To  show  that  delay  was  not 
the  proximate  cause  of  the  failure  of 
shipment  to  reach  market  see  McFall 
v.  Chicago,  etc.,  R.  Co.,  181  Mo.  A. 
142,  1688W  141. 

fgj  To  show  total  loss  because  of 
delay  in  delivery  see  Kansas  City, 
etc..  R.  Co.  v.  Mabry.  112  Ark.  110, 
1C5  SW  179. 

[hi  That  derailment  of  train  cann- 
ing delay  ia  prima  facie  evidence  of 
negllarenoe  see  St  Louis  Southwest- 
ern R.  Co.  v.  Wallace,  90  Ark.  188. 
118  SW.  412,  22  LRANS  879;  Thomp- 
son v.  Quincy,  etc.,  R.  Co.,  136  Mo.  A. 
404.  117  SW  1193;  Hahn  v.  St.  Louis, 
etc,  R.  Co.,  114  Mo.  A.  468,  125  8W 
1185. 

[i]  Bvidenoe  held  sufficient  to  go 
to  jury:  (1)  On  Issue  of  damage  In 
transit  see  Cincinnati,  etc,  R.  Co.  v. 
Smith.  166  Ky.  236,  176  SW  1013. 
(2)  On  question  of  shrinkage  In 
weight  of  cattle  see  Russell  v.  Chi- 
cago, etc.  R.  Co.,  87  Mont.  1,  94  P 
488,  S01.  (»)  On  question  whether 
vegetables  froze  during  transporta- 
tion as  claimed  see  Pish  v.'  Erie  R. 
Co..  98  Misc.  Ill,  166  NYS  546.  (4) 
Other  evidence  sufficient  to  go  to 
jury  see  infra  i  440. 

68.  Brooks  v.  Delaware,  etc.,  R. 
Co.,  88  NYS  Ml;  Oulf,  etc.,  R.  Co.  v. 
Bogy,  (Tex.  Civ.  A.)  178  SW  577; 
Black-well  v.  St.  Louis,  etc,  R.  Co., 
(Tex.  Civ.  A.)  168  SW  52;  St.  Louis, 
etc.,  R.  Co.  v.  True,  (Tex.  Civ.  A.) 
159   SW   152. 

[a]  To  authorise  award  of  special 
damaerea  see  Illinois  Cent.  R.  Co.  v. 
MrSwaln,  108  Miss.  443,  66  S  786. 

[b]  To  show  oonstruutlvs  delivery 
to  consignee  see  Rogers  v.  Fargo,  47 
Misc.    165.   93   NYS   560. 

[c]  To  chow  measure  of  damages 
see  Gulf  Coast  Transp.  Co.  v.  Dlllard, 
(Tex.  Civ.  A.)    163   SW  626. 

[d]  To  show  that  delay  was 
caused  by  act  of  (tod  see  New  Or- 
leans, etc,  R.  Co.  v.  Mauldln,  103 
Miss.  244.  60  S  211. 

[e]  arridene*  rn sufficient  to  go  to 
Jury:  (1)  On  question  whether  plain- 
US  knowingly  signed  an  agreement 
releasing;  damages  see  Cox  v.  St. 
Louis,    etc,   R.   Co..   188   Mo.   A.    515, 
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174  SW  127.  (2)  Other  evidence  in- 
sufficient to  go  to  Jury  see  Infra 
I  440. 

59.    See  Evidence   [17  Cyc  753]. 

eo.  In  actions  for  loss  or  injury 
see  infra  I  601. 

61.  [a]  Bvldenee  held  suAclsnt 
to  go  to  Jury  on  question  whether 
delay  was  negligent  see  Mackln  v. 
Minneapolis,  etc.,  R.  Co.,  (Iowa)  157 
NW  729;  Blessing  v.  Chicago,  etc..  R. 
Co.,  168  Iowa  879,  150  NW  661;  Cin- 
cinnati, etc.,  R  Co.  v.  Smith,  165  Ky. 
235,  176  SW  1013;  Johnson  v.  New 
York,  etc.,  R.  Co.,  Ill  Me.  268,  88  A 
988;  Wood  v.  Michigan  Cent.  R.  Co., 
184  Mich.  672,  151  NW  601:  Sikes  v. 
St.  Louis,  etc.,  R.  Co..  190  Mo.  A.  181, 
176  SW  255;  Hunt  v.  St.  Louis,  etc.. 
R.  Co.,  187  Mo.  A.  639.  ITS  SW  61; 
McFall  v.  Chicago,  etc..  R.  Co.,  181 
Mo.  A.  244,  168  SW  844;  Libby  v.  St. 
Louis,  etc.,  R.  Co.,  187  Mo.  A.  276,  117 
SW  659;  Vencill  v.  Quincy,  etc.,  R. 
Co.,  182  Mo.  A.  722,  112  SW  1080; 
Chinn  v.  Chicago,  etc.,  R.  Co.,  100 
Mo.  A.  676.  T5  SW  375;  Union  Pac. 
R.  Co.  v.  Thompson,  76  Nebr.  464,  106 
NW  698;  St.  Louis,  etc.,  R.  Co.  v. 
Shepard,  40  OkL  689,  189  P  833;  Chi- 
cago, etc.,  R.  Co.  v.  Kerr,  (Tex.  Civ. 
A."  164  SW  447;  Atchison,  etc.,  R. 
Co.  v.  Word,  (Tex.  Civ.  A.)  169  SW 
S75 

[b]  Whether  delay  was  caused  by 
strike  or  by  negligence  of  carrier  see 
Carr  v.  Pennsylvania  R.  Co.,  88  N.  J. 
L.  236,  96  A  688. 

69.  U.  S. — Missouri,  etc,  R.  Co.  v. 
Hall,  66  Fed.  868,  14  CCA  158;  HelH- 
well  v.  Orand  Trunk  R.  Co.,  7  Fed. 
68,  10  Blss.  170. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  615,  49  8  361. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Crowder.  82  Ark.  662,  103  SW  172. 

Qa. — Western,  etc.,  R.  Co.  v.  Sum- 
merour,  139  Qa.  645,  77  SB  802;  Co- 
lumbus, etc.,  R.  Co.  v.  Flournoy,  76 
Ga.  745. 

111. — Perkins  v.  Cleveland,  etc.,  R. 
Co.,  183  111.  A.  631:  Tate  v„  Missouri 
Pac.  R.  Co..  143  111.  A.  289;  Hennlgh 
v.  Cleveland,  etc.,  R.  Co..  143  111.  A. 
283;  Adams  Express  Co.  v.  Bratton, 
106  111.  A.  563. 

Ind. — Pittsburgh,  etc.^R.  Co.  v. 
Knox,  177  Ind.  344,  98  NB  295. 

Iowa. — Tiller  v.  Chicago,  etc.,  R. 
Co..  142  Iowa  309,  120  NW  672. 

Ky. — Adams  Express  Co.  v.  Hund- 
ley, 145  Ky.  7.  139  SW  1084;  Louis- 
ville, etc..  R.  Co.  v.  Barbour,  9  KyL 
934 

Md. — Pennsylvania  R.  Co.  v.  Clark, 
118  Md.  614,  85  A  613;  Baltimore,  etc., 
R.  Co.  v.  Pumphrey,  59  Md.  390. 

Mich. — Fremont  Canning  Co.  v. 
Pere  Marquette  R.  Co.,  180  Mich.  283, 
146  NW  678;  Wallace  v.  Lake  Shore, 
etc.,  R.  Co.,  133  Mic-h.  633,  96  NW  750. 

Mo. — McFall  v.  Chicago,  etc.,  -  R. 
Co..  181  Mo.  A.  142.  168  SW  341;  R. 
E.  Funsten  Dried  Fruit,  etc.,  Co.  v. 
Toledo,  etc.,  R.  Co.,  163  Mo.  A.  426, 
143  SW  839;  Wilburn  v.  Wabash  R. 
Co..  148  Mo.  A.  6S2.  129  SW  484;  W. 
R.  Hall  Grain  Co.  v.  Louisville,  etc., 
R.   Co.,    148   Mo.   A.    308,    128   SW   42: 

SDlland  v.  Chicago,  etc.,  R.  Co.,  139 
o.  A.  702,  123  SW  987;  Llbby  v.  St. 
Louis,  etc.,  R.  Co.,  137  Mo.  A.  276,  117 
SW  659;  Wernlck  v.  St.  Louis,  etc., 
R.  Co.,  131  Mo.  A.  37,  109  SW  1027; 
Bushnell  v.  Wabash  R.  Co.,  118  Mo. 
A.  618,  94  SW  1001;  Fulbright  v. 
Wabash  R.  Co.,  118  Mo.  A.  482,  94 
SW  992;  Sloop  v.  Wabash  R.  Co.,  117 
Mo.  A.  204,  84  SW  111  [app  dism 
199  U.  S.  612  mem,  22  SCt  745  mem, 
50  L.  ed.  333];  Leonard  v.  Chicago, 
etc.,  R.  Co..  64  Mo.  A.  293;  Schwab 
v.  Union  Line,  13  Mo.  A.  159. 

Nebr. — Allen  v.  Chicago,  etc..  R. 
Co.,  82  Nebr.  726.  118  NW  656,  23  LR 
ANS  278;  Wente  v.  Chicago,  etc.,  R. 
Co..  79  Nebr.  175,  112  NW  800,  79 
Nebr.  179.  115  NW  869,  16  LRANS 
766;  Nelson  v.  Chicago,  etc.,  R.  Co., 


78  Nebr.  57.  110  NW  741. 

N.  J. — Hlgglns  v.  U.  S.  Express 
Co.,  83  N.  J.  L.  398.  85  A  450:  Carr  v. 
Delaware,  etc.,  R.  Co.,  81  N.  J.  L.  532, 

79  A  322. 

N.  Y. — Livingston  v.  New  York 
Cent.„etc,  R.  Co..  76  N.  Y.  631;  Ache- 
son  v.  New  York  Cent.,  etc.,  R.  Co., 
61  N.  Y.  652;  Zlnn  v.  New  Jersey 
Steamboat  Co.,  49  N.  Y.  442.  10  AmR 
402:  Coffin  v.  New  York  Cent.  R  Co.. 
64  Barb.  379  [aff  66  N.  Y.  6321-  G.  S. 
Roth  Clothing  Co.  v.  Maine  88.  Co., 
42  Misc.  550,  86  NYS  25;  Dressner  v. 
Manhattan  Delivery  Co.,  92  NYS  800. 

Pa. — Joynes  v.  Pennsylvania  R.  Cc^, 
235  Pa.  232,  83  A  1016.  AnnCasl913D 
964;  Ruppel  v.  Allegheny  Valley  R. 
Co.,  167  Pa,  166,  31  -A  478,  46  AmSR 
666;  Keller  v.  Pennsylvania  R.  Co.r 
17  Pa.  Dist.  920. 

8.  C. — Trakas  v.  Southern  R.  Co., 
102  S.  C.  211,  86  SE  492'  Cammlns  v. 
Atlantic  Coast  Line  R.  Co.,  78  S.  C.  8, 
10,  58  SE  944   [clt  Cyc). 

8.  D. — Berry  v.  Chicago,  etc.,  R. 
Co.,   24  8.  D.   611.   124  NW  869. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Max- 
well, (Civ.  A.)  156  SW  648;  Kansas 
City  R.  Co.  v.  Beckman,  (Civ.  A.)  162. 
SW  228;  Pecos  River  R.  Co.  v.  Rey- 
nolds Cattle  Co.,  (Civ.  A.)  135  SW 
162:  St.  Louis,  etc.,  R.  Co.  v.  Hutson, 
56  Tex.  Civ.  A.  74.  120  SW  218;  Texas, 
etc..  R.  Co.  v.  Moore.  (Civ.  A.)  11* 
SW  697;  Wells  v.  Fuller,  4  Tex.  Civ. 
A.  213,  23  8W  412;  International,  etc., 
R.  Co.  v.  Server,  3  Tex.  A.  Civ.  Cas. 
I  441. 

W.  Va. — Woodford,  v.  Baltimore, 
etc.,  R.  Co..  70  W.  Va.  195,  73  SB  290: 
Bosley  v,  Baltimore,  etc.,  R.  Co.,  54 
W.  Va.  668.  570.  46  SE  613,  66  LRA 
871  [quot  Cyc].1 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Simpson,  161  P  902. 

Eng. — Hales  v.  London,  etc.,  R. 
Co.,  4  B.  A  8.  66.  116  ECL  66,  122 
Reprint   384. 


[al  Congestion  of  traffic-— Under 
conflicting  evidence,  the  question 
whether  delay  of  a  shipment  was  due 

•  A         ^n^AH  a1  a  ft+'Cl        *t  A  A«1  1  ^An  aa  AW        #•  A        An 


to  defendants  negligence,  oc  to  an 
unavoidable  congestion  of  traffic,  was 
for  the  jury.  Unionvllle  Produce  Co. 
v.  Chicago,  etc.,  R.  Co.,  168  Mo.  A. 
168,  153  SW  ;63;  Chinn  v.  Chicago, 
etc.,  R.  Co.,  100  Mo.  A.  676,  75  SW 
375. 

[bl  Tailor*  to  provide  facilities 
fog  handlingv — In  an  action  for  the 
detention  of  a  shipment  of  potatoes 
in  an  outer  yard,  the  question 
whether  the  railroad  had  done  all 
that  it  could  to  provide  facilities  in 
the  produce  yard  was  for  the  Jury, 
and  It  was  error  to  Instruct  that,  if 
plaintiff  and  the  other  dealers  helped 
to  block  the  produce  yard  after  the 
expiration  of  the  free  days,  plaintiff 
could  not  recover.  Joynes  v.  Penn- 
sylvania R.  Co.,  236  Pa.  232.  83  A 
1016,  AnnCasl913D  964. 

[c]  Whether  ahivmsnt  should  he 
by  through  train. — Where  a  contract 
for  a  shipment  of  cattle  was  silent  as 
to  whether  the  transportation  should 
be  by  a  through  freight  train, 
whether  under  the  circumstances  the 
transportation  should  have  been  by 
such  a  train  Is  a  question  for  the 
consideration  of  the  Jury  as  entering 
into  a  determination  of  the  ultimate 
question  of  negligent  delay  in  trans- 

Eortation.  St.  Louis,  etc.,  R.  Co.  v. 
mith,  (Tex.  Civ.  A.)  135  SW  597. 
[dl  Tailnre  to  run  Sunday  trains. 
— Whether  the  fact  that  a  carrier 
does  not  run  freight  trains  on. Sun- 
day between  certain  points  in  the 
route  of  transportation  excuses  de- 
lay in  a  shipment  of  live  stock  Is  a 
question  for  the  Jury.  Missouri,  etc., 
R.  Co.  v.  Howell,  69  Tex.  Civ.  A.  250, 
253.  126  SW  899  (where  It  was  said: 
"The  defendant  had  the  right  to  show 
Its  usual  method  of  conducting  Its 
business;  and  then,  with  all  the  facts 
before  them,  tt  would  be  for  the  Jury 
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cieney  of  the  excuse  which  the  carrier  makes  for 
delay,63  is  for  the  determination  of  the  jury,  under 
proper  instructions  from  the  court.44  However, 
where  the  uncontroverted  evidence  clearly  proves 
the  issue,  the  question  may  be  treated  as  one  of 
law  and  passed  on  by  the  court  without  any  en- 
croachment on  the  province  of  the  jury.45 

The  existence  of  a  custom  excusing  the  carrier 
from  its  common-law  duty  to  deliver  within  a 
reasonable  time  is  a  question  for  the  jury.64 

Whether  delay  was  the  proximate  cause  of  the 
injury  complained  of  is  a  question  for  the  jury.47 

Whether  damages  in  contemplation  of  parties. 
Whether  the  damages  sought  to  be  recovered  were 
within  the  contemplation  of  the  parties  at  the 
time  of  the  making  of  the  contract  for  transpor- 
tation is  a  question  for  the  jury.49  This,  however, 
is  not  so  where  the  testimony  with  regard  to  the 

to  determine  whether  or  not  the  de- 
lay, which  Included  a  Sunday,  was 
excusable"). 

Ie]  IMligenoe  in  clearing;  wreck. — 
Whether  an  electric  railroad  com- 
pany used  due  diligence  in  clearing 
its  track  of  a  wreck  bo  as  to  trans- 
port a  corpse  with  promptness  is  a 
question  for  the  jury.  Alabama  City, 
etc.,  R.  Co.  v.  Brady,  160  Ala.  815,  49 
S-851;  Daoust  v.  Chicago,  etc.,  R.  Co., 
149  Iowa  650,  128  NW  1106,  34  LRA 
NS  637. 

[fl  Whether  wreok  due  to  un- 
avoidable accident. — Whether  a  car- 
rier, guilty  of  delay  in  a  shipment  of 
stock  because  of  a  wreck  en  route, 
showed  that  the  wreck  was  the  result 
of  unavoidable  accident,  and  was 
therefore  not  liable  for  the  delay,  is 
for  the  Jury.  Thompson  v.  Quincy. 
etc.,  R.  Co.,  136  Mo.  A.  404,  117  SW 
1193. 

[g]  Overloading  .engine. — In  an 
action  against  a  carrier  of  live  stock, 
whether  It  was  negligent  in  overload- 
ing an  engine,  in  view  of  the  weather 
conditions,  is  for  the  Jury.  Chicago 
etc,  R.  Co.  v.  Simpson,  (Wyo.)  151 
P  902. 

63.  See  cases  supra  note  62. 

64.  Tiller  v.  Chicago,  etc.,  R.  Co., 
142  Iowa  309,  120  NW  672. 

65.  Perkins  v.  Cleveland,  etc.,  R. 
Co.,  183  111.  A.  631;  Sloop  v.  Wabash 
R.  Co.,  93  Mo.  A.  605,  67  SW  956: 
St.  Louis,  etc.,  R.  Co.  v.  Gunter,  44 
Tex.  Civ.  A.  480,  99  SW  152;  Nudd 
v.  Wells.   11  Wis.  407. 

[a]  Where  there  is  no  conflict  in 
the  evidence  and  no  evidence  intro- 
duced to  rebut  the  excuse  for  delay, 
and  the  excuse  as  offered  Is  sufficient 
in  law,  It  becomes  a  question  of  law 
for  the  court  to  determine  as  to 
whether  or  not  such  facts  excuse  the 
delay.  Perkins  v.  Cleveland,  etc.,  R. 
Co.,  183  111.  A.  631. 

lb]  Illustration,— Evidence  in  an 
action  against  a  carrier  is  insufficient 
to  go  to  the  Jury  on  the  question  of 
unreasonable  or  negligent  delay  in 
the  transportation  of  a  car  of  horses, 
the  delay  of  three  hours  at  a  certain 
station  being  such  as  occurs  there  in 
'  all  such  shipments  while  the  train 
goes  out  on  a  branch,  the  train  being 
On  schedule  time,  and  It  not  being 
the  duty  of  the  carrier  to  delay  a 
passenger  train  to,  pick  up  and  trans- 
port the  car.  Houston,  etc,  R.  Co. 
v.  Davis,  (Tex.  Civ.  A.)  123  SW  1160. 

66.  Carr  v.  Delaware,  etc.,  R.  Co., 
81  N.  J.  L.  532,  79  A  322;  Runyan  v. 
Central  R.  Co..  64  N.  J.  L.  67,  44  A 
985.   48   LRA   744. 

67.  Pittsburgh,  etc.,  R.  Co.  v. 
Knox,  177  Ind.  344.  98  NE  295;  R  IS. 
Funsten  Dried  Fruit,  etc.,  Co.  v.  To- 
ledo, etc.,  R.  Co.,  163  Mo.  A.  426,  143 
SW  839:  Russell  v.  Chicago,  etc.,  R. 
Co..  37  Mont.  1,  94  P  488,  501;  Pecos, 
etc.,  R.  Co.  v.  Maxwell,  (Tex.  Civ. 
A)   156  SW  548. 

68.  Pecos,  etc.,  R.  Co.  v.  Maxwell, 
(Tex.  Civ.  A.)   156  SW  648. 

69.  Illinois  Cent.  R.  Co.  v.  John- 
son, 116  Tenn.  624.  94  SW  600. 


notice  given  the  carrier  is  incontrovertible  and  is 
clear  and  distinct;4*  it  is  then  a  question  of  law 
for  the  court.™ 

Whether  the  negligence  of  the  shipper  or  his 
agent  contributed  to  the  injury  complained  of  is 
a  question  of  fact  for  the  jury." 

[§  441]  8.  Instructions.72  The  rules  governing 
instructions  in  civil  actions  generally74  apply  in 
actions  to  recover  damages  alleged  to  have  been 
caused  by  an  unreasonable  delay  in  transportation. 
Thus  the  instructions  must  be  limited  to  the  issues 
raised  by  the  pleadings  and  the  evidence74  and 
should  not  exclude  from  the  jury's  consideration 
issues  which  there  is  evidence  tending  to  support.7* 
In  instructing  on  the  carrier's  liability  as  sneh, 
the  court  should  avoid  imposing  on  it  too  high  a 
degree  of  liability.74    It  is  the  duty  of  the  court 


70.  Illinois  Cent.  R.  Co.  v.  John- 
son, 116  Tenn.  624.  94  SW  600. 

71.  Daoust  v.  Chicago,  etc..  R. 
Co..  149  Iowa  650.  128  NW  1106,  34 
LRANS  637;  Trakas  v.  Southern  R. 
Co.,  102  S.  C.  211,  86  SB  492. 

[a]  Thus  where  a"  shipment  of 
horses  had  been  In  the  cars  only 
about  five  hours  when  they  reached 
P,  and  the  shipper's  agent  could  rea- 
sonably rely  on  the  train  leaving  an- 
other station  ahead  at  which  they 
were  unloaded  for  food,  etc.,  at  six- 
thirty  P.  M.  Instead  of  seven-two 
P.  M.  on  the  next  day,  in  which  event 
the  horses  would  have  gone  to  the 
final  destination  In  less  than  the 
statutory  thirty-six  hour  limit  for 
keeping   stock    in    the   car,   it   was   a 

?uestion  for  the  jury,  in  an  action 
or  damage  for  delay  in  shipment, 
whether  the  shipper's  agent  in 
charge  of  the  horses  was  negligent 
in  not  permitting  them  to  be  un- 
loaded at  P  for  food,  water,  and  rest, 
when  the  yardmaster  offered  to  un- 
load them  there.  Daoust  v.  Chicago, 
etc.,  R.  Co..  149  Iowa  650,  128  NW 
1106,   34   LRANS   637. 

7a.  In  actions  for  loss  or  Injury 
see  infra  i  603. 

73.  See  Trial  [38  Cyc  1238  et  seq]. 

74.  Parsons-Applegate  Co.  v. 
Louisville,  etc,  R.  Co.,  136  Mo.  A. 
494,  118  SW  101;  Nelson  v.  Chicago, 
etc.,  R.  Co.,  78  Nebr.  57,  110  NW  741; 
Ft.  Worth,  etc.,  R.  Co.  v.  Morgan, 
(Tex.  Civ.  A.)  179  SW  901:  Norfolk 
Southern  R.  Co.  v.  Norfolk  Truck- 
ers"  Exch.,   118  Va.   650.  88  SE  818. 

[a]  Illustrations.— (1)  Where  the 
petition  alleged  that  good  tomatoes 
were  depreciated  in  value  a  specified 
sum  per  crate  by  the  decline  In  the 
market,  that  a  specified  number  of 
crates  were  spoiled,  and  that  plain- 
tiff Incurred  expense  in  sorting  the 
same,    and    the    evidence    showed    a 

greater  damage  to  a  specified  num- 
er  of  crates  than  that  pleaded,  an 
instruction  directing  the  jury  to  as- 
sess the  damages  at  the  difference 
between  the  market  value  of  the  to- 
matoes when  delivered  and  the  mar- 
ket value  of  the  same  when  they 
would  have  been  delivered  had  no 
unreasonable  delay  occurred  was  er- 
roneous because  It  enlarged  the 
cause  of  action  pleaded.  Parsons-Ap- 
plegate Co.  v.  Louisville,  etc.,  R.  Co., 
136  Mo.  A.  494,  118  SW  101.  (2)  ftl 
an  action  for  unreasonable  delay  in 
the  shipment  of  live  stock,  where 
there  was  no  allegation  nor  proof  of 
contributory  negligence,  it  was 
proper  to  refuse  to  submit  such 
question  to  the  jury.  Nelson  v.  Chi- 
cago, etc.,  R.  Co.,  78  Nebr.  67,  110 
NW  741.  (3)  Where.  In  an  action  for 
delay  In  transportation  of  a  ship- 
ment of  cattle,  the  evidence  seemed 
to  snow  that  statements  by  the  car- 
rier's dispatcher  were  rather  in  the 
nature  of  information  as  to  when  a 
train  to  take  the  cattle  might  be  ex- 
pected than  a  specific  contract  to 
ship  them  on  any  particular  day,  and 
it  appeared  that  plaintiff  expected  to, 


and  subsequently  did.  sign  a  contract 
for  the  transportation  of  the  cattle, 
which  expressly  provided  that  the 
cattle  were  not  to  be  transported 
within  any  specified  time,  nor  de- 
livered at  destination  at  any  par- 
ticular hour,  nor  in  season  for  an; 
particular  market,  an  instruction 
submitting  the  issue  of  a  special 
contract  to  ship  the  cattle  on  July 
21,  In  time  for  the  market  of  July  2!. 
was  at  least  misleading.  Ft.  Worth, 
etc.,  R.  Co*,  v.  Morgan,  (Tex.  Civ.  A) 
179  SW  901. 

75.  Houston,  etc.,  R.  Co.  v.  Mea- 
dors,   (Tex.  Civ.  A.)  169  SW  1106. 

[a]  Illustration. — Where  a  ship- 
per ofNlve  stock  sought  recovery  for 
negligent  delay  as  well  as  mis- 
handling, a  charge  that,  if  the  ship- 
ment was  forwarded  on  the  first 
train,  there  could  be  no  recovery  is 
erroneous,  because  disregarding  other 
negligence.  Southern  Kansas  R.  Co. 
v.  Hughey,  (Tex.  Civ.  A.)  182  SW 
261. 

76.  Hahn  v.  St.  Louis,  etc.,  R.  Co., 
141  Mo.  A.  453.  126  SW  1185;  Piero 
v.  Southern  Express  Co.,  103  S.  C. 
467.  88  SE  269;  Atchison,  etc..  R  Co. 
v.  Word,  (Tex.  Civ.  A.)  159  SW  375. 
See  generally  cases  cited  infra  this 
note. 

fa]  Instructions  not  obnoxious  to 
rule.— (1)  Charges  in  an  action 
against  carriers  for  damage  to  a 
shipment  of  live  stock  to  the  effect 
that  the  basis  of  the  action  is  unnec- 
essary and  unreasonable  delay,  and 
that  when  a  railroad  company  ac- 
cepts stock  for  transportation  it  is 
bound  to  use  ordinary  care  in  the 
handling  of  the  cars,  do  not  cast  on 
the  carriers  the  penalty  of  handling 
the  cattle  at  their  peril.  Atchison, 
etc.,  R.  Co.  v.  Word,  (Tex.  Civ.  A) 
169  SW  375.  (2)  In  an  action 
against  an  express  company  for  de- 
lay in  transporting  a  shipment, 
where  the  court  charged  that  a  com- 
mon carrier  accepting  freight  for 
transportation  Insures  safe  delivery 
and  is  bound  to  carry  it  according 
to  contract,  unless  prevented  by  tbe 
act  of  God  or  the  nubile  enemy,  and. 
on  defendant's  counsel  suggesting 
that  the  express  company  did  not  un- 
dertake to  insure  against  delay, 
charged  that  the  carrier  was  bound 
to  carry  out  its  contract,  such 
charge  was  proper,  as  simply  mean- 
ing that  the  express  company  was 
liable  for  an  unreasonable  delay. 
Piero  v.  Southern  Express  Co.,  101 
S.  C.  467,  88  SE  269.  (3)  In  an  ac- 
tion for  delay  in  transporting  live 
stock  because  of  a  wreck  on  defend- 
ant's road,  an  instruction  that  "it 
devolved  on  defendant  to  show  .  .  . 
that  said  wreck  was  unavo'dable  and 
occurred  without  any  negligence  on 
the  part  of  defendant"  satisfies  the 
rule  that  defendant  was  required 
only  to  show  that  the  wreck  was  un- 
avoidable by  the  exercise  of  reason- 
able care.  Hahn  v.  St.  Louis,  etc, 
R.  Co.,  141  Mo.  A  463.  461,  US  SW 
1185. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  instruct  the  jury  on  the  measure  of  damages;" 
merely  limiting  the  total  amount  plaintiff  may  re- 
cover,7* or  merely  instructing  the  jury  to  assess 
damages  without  any  direction  as  to  the  rule  by 
which  such  damages  should  be  assessed"  is  erro- 
neous. And  an  instruction  which  authorizes  the 
recovery  as  damages  of  all  the  expense  of  handling, 
feeding,  and  watering  live  stock  in  transit  is  rever- 
sible error,  in  a  case  where  all  such  expense  as  is 
not  necessitated  by  the  delay  must  be  borne  by  the 
shipper.80  In  ease  of  an  interstate  shipment  of 
live  stock  which  required  two  or  more  days  to  make, 
the  court,  when  requested,  should  instruct  the  jury 
in  relation  to  the  requirements  of  the  federal  stat- 
ute as  to  unloading  live  stock,  for  rest,  water,  and 
feed." 

[$  442]  1  What  Damages  Recoverable82— 1.  In- 
troductory Statement.  In  actions  for  damages  re- 
salting  from  wrongful  delay  in  transportation,  de- 
fendant will  ordinarily  be  confined  to  such  dam- 
ages as  are  actually  sustained.83  Ordinarily  the 
damages  recoverable  are  such  and  only  such  as 
are  the  proximate  result  of  the  delay,  and  no{  such 
as  might  have  resulted  from  it.**  However,  in 
applying  this,  principle  it  has  been  well  said  that 
"the  difficulty  experienced  by  the  courts  is  not  so 
much  in  the  abstract  principles,  but  in  their  appli- 
cation to  special  circumstances,  so  multiform  and 
various  in  the  transactions  of  actual  life."88  If 
during  the  negligent  delay  the  market  price  at  des- 
tination increases,  the  shipper  is  not  injured  and 
is  not  entitled  to  recover  damages.88 

[J  443]  2.  Elements  and  Measure  of  Damages— 
a.    Introductory  Statement.     The  most  usual  ele- 


ment of  damages  for  delay  in  transportation,  and 
one  which  is  very  frequently  inaccurately  described 
as  the  measure  of  damages,  is  the  difference  be- 
tween the  market  value  of  the  goods  shipped  at  the 
time  and  the  place  the  delivery  should  have  been 
made  and  their  market  value  at  the  time  when 
delivery  was  in  fact  made.87  The  shipper  is  also 
entitled  to  recover  such  other  damages  as  proxi- 
mately flow  from  the  negligent  delay,  and,  in  a 
very  considerable  number  of  cases,  interest  on  the 
value  of  the  shipment  is  allowed  during  the  time 
of  the  delay.88  From  this  is  to  be  deducted  the 
amount  of  freight.88  These  elements  will  be  con- 
sidered in  detail  in  subsequent  sections  of  this 
article,  and,  taken  together,  ordinarily  constitute 
the  measure  of  damages  for  wrongful  delay.90  Special 
damages  which  are  sometimes  awarded  depend  on 
altogether  different  considerations  and  are  only  al- 
lowable when  the  carrier  iB  notified,  at  or  before, 
the  time  of  shipment,  of  the  special  circumstances 
which  require  speedy  transportation.  This  matter 
is  also  considered  in  detail  in  subsequent  sections.*1 
Punitive  damages  are  recoverable  where  a  wanton 
and  willful  disregard  of  the  shipper's  rights  is 
gs tufa  li shed  ^ 

[J  444]  b.  Ordinarily  Not  the  Value  of  the 
Goods.83  Delay  in  delivery  of  the  goods,  even 
though  it  is  such  as  to  render  the  carrier  liable, 
does  not  constitute  conversion,84  and  the  person  en- 
titled to  the  goods  cannot  on  that  account  refuse  to 
receive  them  and  sue  for  the  full  value.85  The 
measure  of  damages  is  not  the  value  of  the  goods, 
since  the  bailor  still  retains  the  ownership,  but  the 


77.  Chicago,  etc.,  R.  Co.  v.  Chest- 
nut. 89  SW  298,  28  KyL  404;  Yasoo, 
•tc,  R.  Co.  v.  Christmas,  89  Miss. 
6S«.  42  B   169. 

TO.  Smith  v.  Chicago,  etc.,  R.  Co., 
183  Ho.  A.  180,  170  SW  824. 

T9.  Yasoo,  etc.,  R.  Co.  v.  Christ- 
mas,  89   Hiss.   686,   42   S  169. 

[a]  Instruction*  held  aot  errone- 
»— .  (1 )  Where,  in  an  action  against 
a  carrier  for  delay  in  transporting 
live  stock,  the  right  to  recover  was 
predicated  on  the  fact  that  there  had 
been  an  unreasonable  delay,  an  In- 
struction authorising  as  damages  an 
award  of  the  difference  between  the 
value  of  the  live  stock  in  the  condi- 
tion that  it  was  in  when  delivered 
and  the  value  had  it  been  delivered 
"without  delay"  was  not  objection- 
able for  falling  to  use  the  word  "un- 
reasonable" before  the  words  "with- 
out delay."  Farmers'  Bank  v.  St. 
Louis,  etc..  R.  Co..  119  Mo.  A.  1.  95 
SW  286.  (2)  And  an  Instruction,  in 
an  action  for  delay  In  transporting 
live  stock,  which  limits  the  recovery 
to  damages  resulting  from  loss  by 
shrinkage  and  loss  of  a  better  mar- 
ket, is  not  inconsistent  with  an  in- 
struction denying  a  right  to  recover 
for  cattle  injured  in  the  transporta- 
tion. Farmers'  Bank  v.  St.  Louis, 
etc,  R.  Co..  119  Ho.  A.  1.  96  SW 
286. 

80.  St  Louis,  etc.,  R.  Co.  v.  Cox, 
40  OkL  2S8.   138  P  144. 

81.  International,  etc.,  R.  Co.  v. 
Lands.  (Tex.  Civ.  A)  183  SW  384; 
Pecos,  etc.,  R.  Co.  v.  .Jaram,  (Tex. 
Civ.  A.f  138  SW  1131. 

[a]  Season  for  rule. — This  is  be- 
cause the  time  necessarily  lost  dur- 
ing the  stop  in  compliance  with  the 
statutory  requirement  should  not  be 
Included  in  the  Jury's  computation 
of  the  negligent  delay.  St.  Louis, 
etc.,  R.  Co.  v.  Carlisle,  34  Tex.  Civ. 
A  268,  78  SW  653. 

88.  In  actions  for  loss  or  injury 
see  infra  If  605-623. 

tt.  Idaho  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co.,  188  111.  A  691 
(holding  that,  where  a  carrier  Is  lia- 
ble for  damage  to  live  stock  caused 
by  delay  In   shipment,  yet  the  car- 


rier is  entitled  to  the  benefit  of  any 
reduction  of  the  actual  loss  to  the 
shipper  resulting  from  steps  to  that 
end  taken  by  the  carrier). 

84.  Ala. — Southern  R.  Co.  ■  V. 
Moody,  151  Ala,  374,  44  S  94;  Ala- 
bama Great  Southern  R.  Co.  v.  Grab- 
felder.  82  Ala,  200,  3  S  432. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Miles.  92  Ark.  673,  123  SW  776.  124 
SW  1043. 

Iowa. — Wisecarver  v.  Chicago,  etc., 
R.  Co.,  141  Iowa  121.  119  NW  632. 

Miss. — Parish  v.  Tasoo.  etc.,  R. 
Co.,  103  Miss.  288,  60  S  322;  Vicks- 
burg,  etc.,  R.  Co.  v.  Ragsdale,  46 
Miss.  458. 

Nebr. — Hunt  v.  Chicago,  etc.,  R. 
Co.,   95   Nebr.   746,  146   NW  986. 

N.  C. — Davidson  Dev.  Co.  v.  South- 
ern R.  Co.,  147  N.  C.   603,  61  SB  381. 

Okl. — Choctaw,  etc.,  R.  Co.  v.  Ja- 
cobs.  15  Okl.   493,   82  P  602. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
James,  39  Tex.  Civ.  A  408,  87  SW 
730. 

[a]  Thus  the  damages  recoverable 
for  injury  to  a  shipment  of  horses 
are  such  aa  may  fairly  and  reason- 
ably be  considered  as  arising  natur- 
ally, or  such  as  may  reasonably 
be  supposed  to  have  been  in 
contemplation  when  the  shipment 
contract  was  made.  Hunt  v.  Chi- 
cago, etc,  R.  Co.,  86  Nebr.  746,  146 
NW  986. 

(b]  Damages  are  considered  nat- 
ural and  probable  only  when  they 
may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  the 
parties  at  the  time  the  contract  was 
made.  Davidson  Dev.  Co.  v.  South- 
ern R.  Co..  147  N.  C.  603,  61  SE  381. 

85.  Vlcksfourg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Mfss.  458,  484. 

86.  Stevens  v.  St.  Louis  South- 
western R.  Co.,  (Tex.  Civ.  A)  178 
SW  810. 

87.  See  supra  I  442. 


88. 

See  infra  i 

463. 

89. 

See  infra 

458. 

80. 

See  infra 

444  et  seo,. 

91. 

See  infra 

1   456-470. 

98. 

See  infra 

465. 

93. 

mti 

On  account  of  injury  see  infra  i  622. 


On  refusal  of  carrier  to  comply  with 

transportation  contract   see   supra 

J  65. 

94.    See  supra  |  390. 

•6.  U.  S.— -Buston  v.  Pennsylvania 
R.  Co.,  116  Fed.  236  faff  119  Fed.  808. 
56  CCA  3201. 

Ala. — Southern  R.  Co.  v.  Langley, 
184  Ala.  524,  529,  63  S  J546  [clt  Cyc]; 
Southern  R.  Co.  v.  Moody,  169  Ala. 
292.  294,  53  S  1016  [clt  Cyc];  Central 
Of  Georgia  R.  Co.  v.  Montmollen,  145 
Ala,  468,  39  S  820,  117  AmSR  58. 

Ark. — Wells  v.  Harwell,  110  Ark. 
81.  160  SW  868;  Chicago,  etc.,  R.  Co. 
v.  Neusch.  99  Ark.  568,  139  SW  679: 
Chicago,  etc..  R.  Co.  v.  Pfeifer,  90 
Ark.  524,  119  SW  642,  22  LRANS 
1107;  St  Louis,  etc.,  R.  Co.  v.  Hud- 
ford.  44   Ark.   439. 

Cal. — Pereira  v.  Central  Pac  R. 
Co.,  66  Cal.  92,  4  P  988. 

111. — Jackson  v.  New  York  Cent., 
etc.,  R.  Co.,  167  111.  A.  461;  St.  Louis 
Merchants  Bridge  Terminal  R.  Co.  v. 
Tassey,  122  111.  A.  339;  Louisville, 
etc.,  R.  Co.  v.  Hellprln,  96  111.  A.  402. 

Ind. —  Adams  Express  Co.  v.  Dar- 
nell, 31  Ind.  20,  99  AmD  682;  Cleve- 
land, etc,  R.  Co.  v.  Heath,  22  Ind.  A 
47,  63  NE  198. 

Iowa. — Clark  v.  American  Express 
Co..   130  Iowa  254.  106  NW   642. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Saufsbury,  126  Ky.  179,  103  SW  264, 
31   KyL   624,    12    LRANS   431. 

Mass. — Fox  v.  Boston,  etc.,  R.  Co., 
148  Mass.  220,  19  NE  222,  1  LRA  702. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Burrows,  33  Mich.  6. 

Miss. — New  Orleans,  etc..  R.  Co.  v. 
Tyson.  46  Miss.  729. 

Mo. — Spalding  v.  Chicago,  etc.,  R. 
Co.,  101  Mo.  A  226,  73  SW  274. 

N.  H.— Hackett  v.  B.  C.  &  M.  C.  R. 
Co.,  35  N.  H.  890. 

N.  J. — Hlggins  v.  U.  S.  Express 
Co.,  83  N.  f.  L.  398,  85  A  450T 

N.  Y. — Scovill  v.  Griffith,  12  N.  Y. 
609;  Brlggs  v.  New  York  Cent,  etc., 
R.  Co.,  28  Barb.  615;  Flshman  v. 
Piatt,  90  NYS  354. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Dreyfus,  37  Okl.  492,  132  P  491. 

S.  C. — Poore  v.  Southern  Express 
Co.,  101  S.  C.  604,  86  SE  21;  Bullock 
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loss  proximately  caused  by  the  delay.8"  The  car- 
rier's liability  is  to  compensate  for  the  damages 
growing  out  of  the  delay,  and  not  for  loss;87  and 
the  remedy  of  the  party  entitled  to  the  goods  is  to 
sue  for  the  damages  he  has  sustained  by  reason  of 
the  delay.*8  The  rule  proceeds  on  the  theory  that 
a  party  injured  by  the  breach  of  a  contract  by 
another  should  take  all  reasonable  steps  to  mini- 
mize the  damage  he  will  suffer."  The  length  of 
the  delay  does  not -in  any  way  affect  the  operation 
of  the  rule.1  So  the  fact  that  the  owner  of  the 
goods  has  been  obliged  to  buy  other  like  goods  does 
not  affect  the  rule,  he  should  accept  the  goods  and 
sue  for  the  damages  caused  by  the  delay.1     The 


rule  is  not  abrogated  by  a  statute  making  the  car- 
rier liable  for  loss  or  damage  to  goods  and  to  a 
penalty  for  failure  to  adjust  the  claim  therefor 
within  a  time  limited.4 

A  stipulation  for  a  sum  per  day  as  damages  for 
delay  does  not  apply  to  injury  to  the  goods  due 
to  delay.5 

In  case  of  damage  to  a  part  of  the  goods  only 
by  delay  there  can  be  recovery  only  for.  such  partial 
damage.* 

An  exception  to  the  rule  occurs  where  because  of 
unreasonable  delay  the  goods  become  valueless,  or 
in  other  words,  where  the  delay  has  caused  what 
is  equivalent  to  a  total  loss,  to  the  owner.7    Under 


v.  Charleston,  etc.,  R.  Co.,  82  S.  C. 
375,  64  SE  234;  Cousar  Mercantile  Co. 
v.  Southern  R.  Co..  82  S.  C.  307,  64 
SE  391;  Nettles  v.  South  Carolina  R. 
Co.,  41  S.  C.  L.  190.  62  AmD  409; 
Shaw  v.  South  Carolina  R.  Co.,  39 
S.  C.  L.  462,  57  AmD  768.  See  also 
McOrath  v.  Charleston,  etc.,  R.  Co., 
91  9.  C.  552,  75  SE  44,  42  LRANS  782, 
AnnCasl914A  64  and  note. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600; 
Louisville,  etc.,  R.  Co.  v.  Campbell, 
7  Helsk.  263. 

Tex. — Gulf,  etc..  R.  Co.  v.  Wor- 
tham,  (Civ.  A.)  164  SW  1071;  Gulf, 
etc.,  R.  Co.  v.  Somerville  Mercantile 
Agency,  (Civ.  A.)  104  SW  1072; 
St.  Louis  Southwestern  R.  Co.  v. 
Tyler  Coffin  Co.,  (Civ.  A.)  81  SW 
826;  St.  Louis  Southwestern  R.  Co.  v. 
Cates,  15  Tex.  Civ.  A.  135,  38  SW 
648;  Baumbach  v.  Gulf,  etc..  R.  Co., 
4  Tex.  Civ.  A.  650,  23  SW  693;  Gulf, 
etc.,  R.  Co.  v.  Jackson,  4  Tex.  A.  Civ. 
Cas.  S  47,  15  SW  128:  Galveston,  etc., 
R.  Co.  v.  Watson,  1  Tex.  A.  Civ.  Cas. 
I    813. 

Wash. — Beedy  v.  Pacey,  22  Wash. 
94,  60  P  66. 

W.  Va. — Ryland  v.  Chesapeake, 
etc.,  R.  Co.,  65  W.  Va.  181,  46  SE 
923. 

Ont. — Gauhan  v.  St.  Lawrence,  etc., 
R.  Co.,  3  Ont.  A.  392. 

"The  goods,  though  delayed  in 
transportation,  still  belong  to  the 
plaintiff,  and  he  could  not  abandon 
them  and  throw  upon  the  carrier  lia- 
bility as  for  their  total  loss  or  de- 
struction.", Bullock  v.  Charleston, 
etc.,  R.  Co),  82  S.  C.  375,  877,  64  SE 
234. 

[a]  Illustrations. — (1)  Where  a 
connecting  carrier,  instead  of  deliver- 
ing a  shipment  of  cotton  to  the 
next  carrier  In  line  under  the  bill 
of  lading  as  It  should  have  done, 
stored  it  in  a  warehouse  subject  to 
the  owner's  order,  the  measure  of  its 
liability  Is  the  damage  resulting  to 
the  owner  from  its  failure  to  for- 
ward the  cotton  when  It  should  have 
done  so,  and  it  cannot  be  held  liable 
for  the  value  of  the  cotton,  as  for  a 
conversion.  Buston  v.  Pennsylvania 
R.  Co..  116  Fed.  235  [aft  119  Fed.  808, 
56  CCA  320].  (2)  Where  goods,  mis- 
sent  because  of  a  mistake  in  billing, 
did  not  arrive  In  time  to  enable  the 
shipper  to  complete  a  contract  of 
sale,  but  were  brought  back  as  soon 
as  possible  and  tendered  to  the  ship- 
per, there  was  no  "conversion"  mak- 
ing the  carrier  liable  for  the  value 
of  the  goods.  Gulf,  etc.,  R.  Co/  v. 
Blalock.  (Tex.  Civ.  A.)  162  SW  1009. 
(3)  The  plaintiff,  at  Guelph,  sold  to 
B  &  Co.  at  Ottawa,  65  barrels  of 
pork  and  shipped  it  by  the  Great 
Western  Railway  Company,  the 
shipping  receipt  acknowledging  the 
receipt  of  the  same  addressed  to 
plaintiff's  order  at  Prescott,  and  to 
notify  B  &  Co.  at  Ottawa.  The  pork 
was  carried  by  the  Great  Western 
Railway  and  steamer  Passport  to 
Prescott,  her  manifest  showing  a  de- 
livery there  Into  defendants'  charge, 
and  stating  that  plaintiff  was  owner, 
and  that  B  &  Co.  were  to  be  noti- 
fied. B  &  Co.  were  large  dealers  In 
Ottawa,  and  all  goods  for  them,  or 
in    which    they    appeared    Interested 


were,  by  arrangement  with  defend- 
ants, sent  on  to  Ottawa.  This  pork 
was  accordingly  sent  on  and  in- 
spected by  B  &  Co.  who  refused  to 
accept  It.  Plaintiff  who  was  fully 
aware  of  all  that  had  occurred,  and 
that  the  pork  was  at  Ottawa,  swore 
that  he 'demanded  the  pork  from  de- 
fendants' agent  at  Prescott;  but 
there  was  no  evidence  of  a  refusal. 
and  it  appeared  that  plaintiff  at  the 
same  time  requested  the  agent  to 
try  and  get  B  &  Co.  to  accept  it. 
Before  the  action  was  brought,  de- 
fendants offered  plaintiff  his  pork  at 
Prescott.  It  was  held  that  the 
asportation  of  the  pork  to  Ottawa 
did  not  constitute  a  conversion. 
Gauhan  v.  St.  Lawrence,  etc.,  R.  Co., 
3  Ont.  A.  392.  (4)  Where  a  railroad 
company  by  mistake  delivered  goods 
consigned  to  plaintiff  to  another,  but 
recovered  them  within  a  day,  and 
tendered  them  to  plaintiff  within 
three  days,  there  was  no  conversion. 
Gulf,  etc.,  R.  Co.  v.  Wortham,  (Tex. 
Civ.  A.)  164  SW  1071. 

[bj  Carrier  not  •  tort-feasor.— A 
consignee  by  declining  to  receive  a 
delayed  shipment  from  the  carrier 
cannot  convert  the  carrier  into  a 
tort-feasor  and  hold  It  liable  in 
trover  for  the  value  of  the  property. 
Illinois  Cent.  R.  Co.  v.  Johnson,  116 
Tenn.  624,  94  SW  600. 

[c]  The  mere  fact  that  the  owner 
has  refused  to  receive  the  goods 
does  not  bar  his  right  to  recover 
damages.  St.  Louis,  etc.,  R.  Co.  v. 
CumbTe,  101  Ark.  172,  141  SW  939. 

96.  The  Caledonia,  167  U.  S.  124, 
15  SCt  537,  39  L.  ed.  644;  Fox  v. 
Boston,  etc.,  R.  Co.,  148  Mass.  220, 
19  NE  222,  1  LRA  702;  Hlgglns  v. 
U.  S.  Express  Co.,  83  N.  J.  L.  398, 
85  A  450;  ScoviU  v.  Griffith,  12  N.  T. 
609.    See  also  supra  J  442. 

97.  Moody  v.  Southern  R.  Co.,  79 
S.  C.  297,  60  SE  711. 

98.  Southern  Express  Co.  v. 
Hanaw,  134  Ga.  445,  67  SE  944.  137 
AmSR  227;  Ryand  v.  Chesapeake, 
etc.,  R.  Co.,  66  W.  Va.  181,  42  SE 
923:  and  cases  supra  note  95. 

99.  New  Orleans,  etc.,  R.  Co.  v. 
Tyson,  46  Miss.  729;  Brown  v.  Weir, 
95  App.  Div.  78.  88  NTS  479;  St. 
Louis,  etc.,  R.  Co.  v.  Dreyfus.  37 
Okl.  492,  132  P  491;  Nettles  v.  South 
Carolina  R  Co.,  41  S.  C.  L.  190,  62 
AmD  409. 

1.  Hlgglns  v.  U.  S.  Express  Co., 
83  N.  J.  L.  398.  86  A  450;  Block  v. 
U.  S.  Express  Co.,  76  N.  J.  L.  455.  68 
A  173;  Moody  v.  Southern  R.  Co., 
79  S.  C.  297,  60  SE  711;  Ryland  v. 
Chesapeake,  etc.,  R.  Co.,  65  W.  Va. 
181.    46    SE    923. 

[a]  Thna  <1)  where  flour  was 
shipped  on  Febr.  12.  1906,  and  there- 
after remained  in  the  possession  of 
a  railroad  company  until  July  1, 
when  it  was  found  and  tendered  to 
plaintiff,  plaintiff  was  bound  to  re- 
ceive the  flour  when  tendered  not- 
withstanding the  delay.  Moody  v. 
Southern  R.  Co.,  79  S.  C.  297.  60  SE 
711.  (2)  Plaintiff  shipped  goods  by 
express  and  the  company  carVied  the 
goods  to  the  consignee  who  refused 
to  receive  them;  whereupon  the  com- 
pany placed  them  in  their  "on  hand 
department,"  and  notified  the  con- 
signee that  they  were  at  the  owner's 


risk,  but  failed  to  notify  the  con- 
signor. Six  months  thereafter  the 
consignor,  on  inquiry,  was  informed 
that  the  goods  were  so  held.  With- 
out making  any  demand  he  sued  for 
failure  to  deliver  the  goods.  At  the 
trial  the  express  company  tendered 
the  goods.  It  was  held  mat  a  ver- 
dict for  the  full  value  of  the  goods 
must  be  set  aside.  Block  v.  u.  3. 
Express  Co.,  75  N.  J.  L.  465,  68  A 
173. 

5.  Chicago,  etc..  R.  Co.  v.  Pfelffer. 
90  Ark.  624,  119  SW  642.  22  LRANS 
1107;  Illinois  Cent.  R.  Co.  v.  John- 
son. 116  Tenn.  624,  94- SW  600. 

[a]  Thna  where  a  consignee  of 
materials  and  appliances  for  the 
drilling  of  a  well  was  compelled  to 
purchase  new  materials  because  of 
the  carrier's  delay  in  delivering  the 
materials  shipped,  and  on  tender  of 
delivery  the  consignee  refused  to  re- 
ceive the  delayed  shipment,  he  could 
not  recover  the  difference  between 
the  rejected  materials  and  the 
amount  paid  for  the  new.  Illinois 
Cent.  R.  Co.  v.  Johnson,  116  Tenn. 
624,  94  SW  600. 

3.  Chicago,  etc.,  R.  Co.  v.  PfeuTer, 
90  Ark.  624,  119  SW  642.  22  LRANS 
1107. 

4.  Bullock  v.  Charleston,  etc.,  R 
Co.,  82  S.  C.  375,  64  SE  234;  Cousar 
Mercantile  Co.  v.  Southern  R  Co.. 
82  S.  C.  307,  64  SE  891;  Moody  v. 
Southern  R.  Co.,  79  S.  C.  297,  60  SE 
711. 

6.  Harmony  v.  Bingham,  12  N.  T. 
99,  62  AmD  1424  Place  v.  Union  Ex- 
press Co.,  2  Hilt.   (N.  T.)   19. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Cates. 
16  Tex.  ClV.  A.  136,  38  SW   648. 

7.  Ga. — Southern  R.  Co.  v.  Ameri- 
can Express  Co.,  (A.)  86  SE  931: 
Southern  Express  Co.  v.  Briggs,  1 
Ga.  A.  294,  67  SE  1066. 

N.  Y. — Baumann  v.  New  York,  etc. 
R.  Co.,  35  Misc.   223.   71   NTS  682. 

N.  C. — Lambert-Murray  Co.  v. 
Southern  Express  Co.,  146  N.  C.  3J1. 
69    SE   991. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dreyfus,  37  Okl.   492,   182   P   491. 

Eng. — Schulze  v.  Great  Eastern  R. 
Co.,  19  Q.  B.  D.  SO. 

And  see  Cincinnati,  etc.,  R.  Co.  v. 
Stout,  90  SW  258,  28  KyL  714  (hold- 
ing that,  where  after  freight  had 
been  delivered  to  a  connecting  car- 
rier It  was  permitted  to  remain  in 
its  possession  for  nearly  a  year,  dur- 
ing which  time  the  box  was  broken 
into  and  many  of  the  articles  de- 
faced, damaged,  and  some  of  them 
destroyed,  the  shipper  was  not  re- 
quired to  accept  a  tender  of  a  re- 
turn of  the  goods). 

Compare  Baumbach  v.  Gulf,  etc., 
R.  Co..  4  Tex.  Civ.  A.  660,  23  6W  693 
(holding  that  the  general  rule  is  not 
affected  by  the  fact  that  at  the  time 
the  goods  were  tendered  the  party 
entitled  to  them    had  no  use  for  them). 

[a]  XUnatratloaaw— (1)  Where 
watermelon  seeds  are  delayed  In 
shipment  so  long  that  the  owner  . 
cannot  use  them  for  the  purpose  be 
had  intended,  namely,  for  the  pur- 
pose of  planting  the  same  that  sea- 
son, he  is  entitled  to  recover  their 
full  value.  Southern  Express  Co.  v. 
Briggs,  1  Ga.  A.  294.  57  SE  10M. 
(2)     where    a    carrier    of    summer 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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these  circumstances  a  recovery  of  the  full  value 
of  the  goods  when  and  where  they  should  have 
been  delivered  is  proper.8  Also  it  has  been  held 
that  a  consignee  of  goods  which  are  of  little  or 
trifling  value  and  unsalable  may  refuse  to  accept 
them  when  tendered  after  a  negligent  delay  in 
transportation  thereof,  and  may  recover  damages 
and  the  statutory  penalty  for  failure  to  adjust  and 
pay  the  claim  within  the  statutory  time  after  filing 
thereof." 


[5  446]  c.  Depreciation  in  Market  Value— (1) 
Statement  of  Bole.  For  unreasonable  delay  in  the 
transportation  of  nearly  all  classes  of  goods'  the 
shipper  is  entitled  to  recover  the  difference  between 
the  market  value  of  the  goods  at  the  time  and  place 
at  which  delivery  should  have  been  made,  and  their 
market  value  when  delivery  was  actually  made.10  In 
the  nature  of  things,  such  damage,  it  is  said,  is 
deemed  to  have  been  within  the  contemplation  of 
the  parties  at  the  time  the  contract  was  made,  as 


goods  delivered  to  It  on  July  10 
failed  to  deliver  them  In  New  York 
until  August  8,  the  season  for  a  sale 
of  which  was  then  over,  and  the  con- 
signee refused  to  accept  them,  he 
may  recover  the  whole  value  of  the 
roods,  they  having  become  worthless 
from  negligent  exposure  to  moisture. 
Baumann  v.  New  York,  etc.,  R.  Co., 
35  Misc.  223.  71  NYS  632.  (3)  A 
parcel  of  samples  was  delivered  to 
defendants,  a  railway  company,  to 
be  forwarded  to  plaintiffs.  By  the 
negligence  of  defendants  who  had 
notice  that  the  parcel  contained 
samples.  It  was  delayed  on  the  way 
until  .  the  season  at  which  the 
samples  could  be  used  for  procuring 
orders  had  elapsed,  and  they  had  in 
consequence  become  valueless.  Plain- 
tiffs could  not  have  procured  similar 
samples  in  the  market.  In  an  action 
for  the  nondelivery  within  a  reason- 
able time  It  was  held  that  plaintiffs 
were  entitled  to  recover  as  damages 
the  value  to  them  of  the  samples  at 
the  time  when  they  should  have 
been  delivered.  Schulze  v.  Great 
Eastern  R.  Co.,  19  Q.  B.  D.  30.  (4)< 
Where,  owing  to  the  failure  of  an 
express  company  to  deliver  a  box 
containing  souvenirs,  suitable  for 
sale  only  in  the  city  to  which  sent, 
within  a  reasonable  time,  they  were 
without  market  value,  the  measure 
of  damages  was  the  market  value  of 
the  souvenirs  when  shipped,  although 
the  express  company  was  not  In- 
formed of  the  contents  of  the  box. 
Lambert-Murray  Co.  v.  Southern  Ex- 
press Co..  146  N.  C.  321,  69  SB  991. 

8.  Southern  Express  Co.  v. 
Brlggs,  1  Oa.  A.  294.  6T  SE  1066. 
And  see  cases  supra  note  7. 

9.  Poore  v.  Southern  Express  Co., 
101  S.  C.  504,  86  SE  21. 

10.  U.  S. — The  Telegraph  v.  Gor- 
don, 14  Wall.  258,  20  L.  ed.  807; 
Petersen  v.  Case,  21  Fed.  885:  Milne 
v.  Douglass,  17  Fed.  482,  5  McCrary 
368;  Bussey  v.  Memphis,  etc.,  R.  Co., 
13  Fed.  330,  4  McCrary  405;  The 
Golden  Rule,  9  Fed.  334;  Page  v. 
Munro.  18  F.  Cas.  No.  10.665,  Holmes 
232;  Rowe  v.  The  City  of  Dublin,  20 
F.  Cas.  No.  12.094,  1  Ben.  46. 

Ala. — Louisville  R.  Co.  v.  Cheat- 
wood,  (A.)  68  S  720. 

Ark. — Crutcher  v.  Choctaw,  etc., 
R  Co..  74  Ark.  358,  86  SW  770;  St. 
Louis,  etc..  R.  Co.  v.  Coolidge,  73 
Ark.  112.  83  SW  333.  108  AmSR  21, 
67  LRA  555,  3  AnnCas  582;  Murrell 
t.  Pacific  Express  Co..  54  Ark.  22.  14 
SW  1098.  2ff  AmSR  17;  St.  Louis, 
etc.,  R.  Co.  v.  Mudford,  48  Ark.  502, 
3  SW  814;  St.  Louis,  etc.,  R.  Co.  v. 
Phelps,  46  Ark.  485. 

Cal. — Hart  v.  Spalding,  1  Cal.  213; 
Ringgold   v.   Haven,   1   Cal.    108. 

Del. — McHenry  v.  Philadelphia, 
etc  R  Co..  4  Del.  448. 

Ga. — Western,  etc.,  R.  Co.  v.  Sum- 
merour,  139  Ga.  545,  77  SE  802; 
Southern  Express  Co.  v.  Hanaw,  134 
Oa.  445.  67  SE  944,  137  AmSR  227; 
Goodin  v.  Southern  R.  Co.,  126  Ga. 
630.  54  SB  720,  6  LRANS  1064,  5 
AnnCas  573;  East  Tennessee,  etc.,  R. 
Co.  v.  Johnson.  85  Ga.  497,  11  SE 
809;  Atlantic,  etc.,  R.  Co.  v.  Texas 
Grate  Co..  81  Ga.  602,  9  SE  600; 
Skellle  v.  Central  R.,  etc.,  Co.,  81  Ga. 
56,  6  SE  811:  Lamb  v.  Moor,  17  Ga. 
A.  549,  87  SB  837;  Southern  Express 
Co.  v.  Brlggs.  1  Ga.  A  294,  67  SE 
10(6. 

111.— Chicago,  etc.,  R.  Co.  v.  Stan- 
bro,  87  111.  195;  Chicago,  etc..  R.  Co. 
v.  Dickinson.  74  111.  249;-  Illinois 
Cent.  R.  Co.  v.  Cobb,  72  111.  148:  1111- 
ooie  Cent.  B_  Co.  v.  McClellan,  54  111. 


68.  5  AmR  83;  Galena,  etc.,  R.  Co.  v. 
Rae,  18  111.  488,  68  AroD  674;  Sanga- 
mon, etc.,  R.  Co.  v.  Henry,  14  ill. 
156;  Idaho  Sheep  Co.  v.  Oregon  Short 
Line  R.  Co..  18?  111.  A  591;  McFad- 
den  v.  Union  Stockyards,  etc.,  Co., 
185  111.  A.  94;  Jackson  v.  New  York 
Cent.,  etc.,  R.  Co,  167  111.  A.  461; 
McCabe  v.  Atchison,  .etc.,  R.  Co.,  154 
111.  A.  380:  Ruddell  v.  Baltimore,  etc.. 
R.  Co.,  152  111.  A.  218;  Euston  v. 
Erie  R.  Co.  147  111.  A.  694;  Chicago, 
etc.,  R.  Co.  v.  Igo,  130  111.  A.  373 
(live  stock);  Wabash  R.  Co.  v.  Fos- 
ter, 127  ill.  A.  201;  Louisville,  etc., 
R.  Co.  v.  Hellprin,  95  HI.  A.  402. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Knox,  177  Ind.  344,  98  NE  296;  Pitts- 
burgh, etc.,  R.  Co.  v.  Morton,  61  Ind. 
639,  28  AmR  682;  Michigan  Southern, 
etc.,  R.  Co.  v.  Caster.  13  Ind.  164; 
Pittsburgh,  etc..  R.  Co.  v.  Wood,  45 
Ind.  A.  1,  84  NE  10.09,  88  NE  709. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Truskett,  2  Ind.  T.  633,  53  SW  444 
(live  stock). 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co..  156  Iowa  359,  136 
NW  769  (live  stock) ;  Clark  v.  Ameri- 
can Express  Co.,  130  Iowa  254,  106 
NW  642;  Hudson  v.  Northern  Pac. 
R.  Co.,  92  Iowa  231,  60  NW  608,  54 
AmSR  550;  Bridgman  v.  The  Emily, 
18  Iowa  509. 

Kan. — Missouri,  etc.,  R.  Co.  v.  Fry, 
79  Kan.  21,  98  P  205;  Missouri,  etc., 
R.  Co.  v.  Fry,  74  Kan.  646.  87  P  754; 
Kansas  Pac.  R.  Co.  v.  Reynolds,  8 
Kan.  623;  Missouri  Pac.  R.  Co.  v. 
McGrath,  8   Kan.  A.  220,  44  P  39. 

Ky. — Illinois  Cent.  R.  Co.  v.  Hop- 
klnsville  Canning  Co..  132  Ky.  578, 
116  SW  758;  Southern  R.  Co.  v. 
Graddy,  109  SW  881.  33  KyL  183 
(horses);  Illinois  Cent.  R.  Co.  v.  Nel- 
son, 97  SW  757,  30  KyL  114;  Cincin- 
nati, etc.,  R.  Co.  v.  Pendleton,  96  SW 
434,  29  KyL  721;  Newport  News,  etc.. 
R.  Co.  v.  Mercer,  96  Ky.  475,  29  SW 
301,  16  KyL  665;  Louisville,  etc.,  R. 
Co.  v.  Smith,  14  KyL  814:  Newport 
News,  etc.,  R.  Co.  v.  Reed,  10  KyL 
1020;  Albrecht  v.  Louisville,  etc,  R. 
Co.,  10  KyL  449. 

La. — Lowery  v.  Young,  1  La.  232. 

Me. — Dunham  v.  Boston,  etc.,  R. 
Co.,  70  Me.  164,  35  AmR  314;  Weston 
v.  Grand  Trunk  R.  Co.,  54  Me.  376, 
92  AmD  562. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
DIffendal,  109  Md.  494,'  72  A  193; 
Baltimore,  etc,  R.  Co.  v.  Whltehill, 
104  Md.  295.  64  A  1033. 

Mass. — Fox  v.  Boston,  etc.,  R.  Co., 
148  Mass.  220,  19  NE  222,  1  LRA 
702;  Scott  v.  Boston,  etc.,  SS.  Co., 
106  Mass.  468;  Cutting  v.  Grand 
Trunk  R.  Co.,  13  Allen  381;  Smith  v. 
New  Haven,  etc.,  R.  Co.,  12  Allen 
531,  90  AmD  166;  Spring  v.  Haskell. 
4  Allen  112;  Ingledew  v.  Northern  R. 
Co.,   7  Gray   86. 

Mich. — Lyons  v.  Grand  Trunk  R. 
Co..  186  Mich.  417,  162  NW  88; 
Housemann  v.  Merchants'  Dispatch 
Transp.  Co.,  104  Mich.  300.  62  NW 
290;  Ward's  Cent.,  etc..  Lake  Co.  v. 
Elkins,  34  Mich.  439,  22  AmR  644; 
Slsson  v.  Cleveland,  etc..  R.  Co.,  14 
Mich.  489,  90  AmD  262. 

Minn. — Whalon  v.  Aldrich,  8  Minn. 
346. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Arm- 
strong, 71  S  905  (live  stock):  South- 
ern Pac.  R.  Co.  v.  Lyon,  107  Miss. 
777,  66  S  209;  New  Orleans,  etc.,  R. 
Co.  v.  Tyson,  46  Miss.  729;  Vicks- 
burg,  etc.,  R  Co.  v.  Ragsdale,  46 
Miss.  458. 

Mo. — Glascock  v.  Chicago,  etc.,  R. 
Co.,  69  Mo.  589;  Sturgeon  v.  St. 
Louis,  etc..  R-  Co.,  65  Mo.  569;  Ran- 


kin v.  Pacific  R.  Co.,  66  Mo.  167; 
Faulkner  v.  South  Pac.  R.  Co.,  61 
Mo.  311;  Smith  v.  Chicago,  etc.,  R. 
Co..  183  Mo.  A.  180,  170  SW  324 
(turkeys);  Bennett  v.  Chicago,  etc, 
R.  Co.,  161  Mo.  A.  293,  131  SW  770 
(live  stock);  Cowherd  v.  St.  Louis, 
etc.,  R.  Co..  161  Mo.  A.  1.  131  SW 
755;  Dawson  v.  Qulncy,  etc.  R.  Co.. 
138  Mo.  A.  365,  122  SW  335  (live 
stock);  Sloop  v.  Wabash  R.  Co.,  93 
Mo.  A.  605.  67  SW  956  (live  stock); 
Perry  v.  Chicago,  etc.,  R.  Co.,  89  Mo. 
A.  49;  D.  Klass  Commission  Co.  v. 
Wabash  R.  Co.,  80  Mo.  A  164;  Gann 
v.  Chicago,  etc,  R.  Co.,  72  Mo.  A.  34 
(live  stock);  Wilson  v.  Missouri  Pac. 
R.  Co.,  66  Mo.  A.  388;  Gelvin  v.  Kan- 
san  City,  etc.,  R.  Co..  21  Mo.  A.  278; 
Armstrong  v.  Missouri  Pac.  R  Co., 
17  Mo.  A.  403;  Leslnsky  v.  Great 
Western  Dispatch,  13  Mo.  A.  676. 

Nebr. — Hunt  v.  Chicago,  etc.,  R 
Co.,  95  Nebr.  746.  146  NW  986. 

N.  H— Bailey  v.  Shaw,  24  N.  H. 
297,  65  AmD  241. 

N.  Y. — Sherman  v.  Hudson 
River  R.  Co.,  64  N.  Y.  254; 
Holden  v.  New  York  Cent.  R. 
Co.,  54  N.  Y.  662;  Ward  v.  Now 
York  Cent.  R.  Co.,  47  N.  Y.  29, 
7  AmR  406;  Griffin  v.  Colver,  16  N. 
Y.  489,  69  AmD  718;  Livingston  v. 
New  York  Cent.,  etc.,  R.  Co.,  6  Hun 
562;  Medbury  v.  New  York,  etc.,  R. 
Co..  26  Barb.  564;  Kent  v.  Hudson 
River  R.  Co..  22  Barb.  278;  Robert- 
son v.  National  SS.  Co.,  60  N.  Y. 
Super.  132  [rev  on  other  grounds  129 
N.  Y.  416,  34  NE  1103];  Lakeman  v. 
Grinnell,  18  N.  Y.  Super.  625;  Det- 
mer-Wallen  Co.  v.  Delaware,  etc.,  R. 
Co.,  89  Misc.  252,  153  NYS  287;  G.  S. 
Roth  Clothing  Co.  v.  Maine  SS.  Co., 
44  Misc.  237.  88  NYS  987.  But  see 
Jones  v.  New  York,  etc,  R.  Co.,  29 
Barb.'  633;  Wibert  v.  New  York,  etc., 
R.  Co.,  19  Barb.  36  [afT  12  N.  Y. 
245];  Klrkland  v.  Leary.  32  N.  Y. 
Super.  677;  Conger  v.  Hudson  River 
R.  Co.,  13  N.  Y.  Super.  376  (all  earlier 
cases  which  are  not  in  harmony  with 
the  other  New  York  cases). 

N.  C. — Harper  Furniture  Co.  v. 
Southern  Express  Co.,  148  N.  C.  87. 
62  SE  145,  128  AmSR  588,  30  LRA 
NS  483;  Davidson  Dev.  Co.  v.  South- 
ern R.  Co.,  147  N.  C.  503.  61  SE  381; 
Lee  v.  St.  Louis,  etc.,  R.  Co..  136  N. 
C.  533,  48  SE  809;  Van  Llndley  v. 
Richmond,  etc..  R.  Co.,  88  N.  C.  547. 

Oh. — Ackerland  v.  Louisville,  etc.. 
R.  Co.,  83  Oh.  St.  293.  94  NE  423; 
Baltimore,  etc.,  R.  Co.  v.  O'Donnell. 
49  Oh.  St.  489,  32  NE  476,  34  AmSR 
579,  21  LRA  117;  Devereux  v.  Buck- 
ley,  34  Oh.  St.   16.  32  AmR  342. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Broe. 
16  Okl.   26,  8ff  P  441. 

Pa. — McGovern  v.  Lewis,  66  Pa. 
231.  94  AmD  60.  And  see  Hand  v. 
Baynes,  4  Whart.  203,  33  AmD  64. 

S. '  C— Bullock  v.  Charleston,  etc., 
R.  Co.,  82  S.  C.  375,  64  SE  234-  Rut- 
land v.  Southern  R.  Co.,  81  S.  C.  448, 
62  SE  865  (buggies) :  McKerall  v.  At- 
lantic Coast  Line  R.  Co..  76  S.  C. 
338.  341,  66  SE  965  [clt  CycJ;  Nettles 
v.  South  Carolina  R.  Co.,  41  S.  C.  L. 
190.  62   AmD  409. 

S.  D. — Berry  v  Chicago,  etc.,  R. 
Co.,  24  S.  D.  611,  124  NW  859 
(horses). 

Tenn. — Jett  v.  Southern  R.  Co..  180 
Tenn.  237.  241,  169  SW  767  [cit  Cyc]; 
Illinois  Cent.  R.  Co.  v.  Southern 
Seating,  etc.,  Co.,  104  Tenn.  568.  68 
SW  303,  78  AmSR  933,  60  LRA  729; 
East  Tennessee,  etc..  R.  Co.  v.  Hale. 
85  Tenn  69.  1  SW  620;  Louisville, 
etc.,  R.  Co.  v.  Mason,  11   Lea  116. 

Tex. — San  Antonio,  etc   R.  Co.   v. 
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a  probable  consequence  of  an  unreasonable  delay.'1 
[J  446]  (2)'  Extent  of  Bale.  Goods  not  shipped 
for  sale.  While  in  the  great  majority  of  cases  in 
which  the  foregoing  rule  was  announced  the  goods 
unreasonably  delayed  were  shipped  for  sale,  the 
rule  ordinarily  applies  whether  property  is  shipped 
to  market  or  held  for  some  other  purpose,1*  al- 
though as  will  subsequently  be  shown  this  is  not 
universally  true.1* 
Amount  paid  for  goods  immaterial    The  rule  ap- 


Pratt,  89  Tex.  310,  34  SW  446;  Gulf, 
etc.,  R.  Co.  v.  McCarty,  82  Tex.  608, 
18  SW  716  (live  stock);  Missouri 
Pac.  R.  Co.  v.  Russell.  18  SW  594; 
Ft.  Worth,  etc.,  R.  Co.  v.  Great- 
house.  82  Tex.  104,  17  SW  884;  Inter- 
national, etc.,  R.  Co.  v.  Philips,  63 
Tex.  590;  Texas,  etc.,  R.  Co.  v.  Nich- 
olson, 61  Tex.  491;  International,  etc., 
R.  Co.  v.  Landa.  (Civ.  A.)  183  SW 
384  (live  stock);  International,  etc- 
R.  Co.  v.  Rhoden,  (Civ.  A.)  177  SW 
984;  Texas,  etc..  R.  Co.  v.  De  Long. 
(Civ.  A.)  176  SW  874;  Foster  v.  In- 
ternational, etc.,  R.  Co.,  (Civ.  A.)  17S 
SW  762;  Houston,  etc.,  R.  Co.  v.  Llnd- 
sey,  (Civ.  A.)  176  SW  708  (live  stock); 
Texas,  etC;,  R.  Co.  v.  Martin,  (Civ. 
A.)  176  SW  707;  Rodgers  v.  Texas, 
etc..  R.  Co.,  (Civ.  A.)  172  SW  1117 
(live  stock);  Gulf.  etc..  R.  Co.  v.  Bla- 
lock,  (Civ.  A.)  162  SW  1009;  St. 
Louls-etc.  R.  Co.  v.  White,  (Civ.  A.) 
160  SW  1128  (live  stock);  Atchison, 
etc.,  R.  Co.  v.  Word,  (Civ.  A.)  159 
SW  375  (live  stock):  St.  Louis,  eta, 
R.  Co.  v.  Knox,  (Civ.  A.)  161  SW 
902;  Gulf,  etc.,  R.  Co.  v.  Stewart, 
(Civ.  A.)  141  SW  1020;  St.  Louis, 
etc..  R.  Co.  v.  Murphy.  (Civ.  A.)  131 
SW  306  (live  stock):  Texas,  etc.,  R. 
Co.  v.  Isenhower,  62  Tex.  Civ.  A.  223, 
131  SW  297  (live  stock):  Gulf,  etc., 
R.  Co.  v.  Barber,  60  Tex.  Civ.  A.  234, 
127  SW  258;  Dorrance  v.  Interna- 
tional, etc.,  R.  Co.,  (Civ.  A.)  126  SW 
694;  Galveston,  etc.,  R.  Co.  v.  Cobb, 
(Civ.  A.)  126  SW  63  (live  stock);  St. 
Louis  R.  Co.  v.  Lane,  49  Tex.  Civ.  A. 
641.110  SW  530  (live  stock)  .Chicago, 
etc.,  R.  Co.  v.  Young,  (Civ.  A.)T  107 
SW  127  (live  stock);  R.  Co.  v.  Rich- 
ards. (Civ.  A.)  106  SW  236;  San  An- 
tonio, etc.,  R.  Co.  v.  Timon,  46  Tex. 
Civ.  A.  47,  99  SW  418;  San  Antonio, 
etc.,  R.  Co.  v.  Turner,  42  Tex.  Civ. 
a.  632,  94  SW  214  (live  stock).; 
Southern  Kansas  R.  Co.  v.  J.  W. 
Burgess  Co.,  (Civ.  A.)  90  SW  189 
(live  stock);  Texas  Cent.*  R.  Co.  v- 
Miller,  (Civ.  A.)  88  SW  499  (live 
stock);  Gulf,  etCj  R.  Co.  v.  Beattie, 
(Civ.  A.)  88  SW  867  (live  stock); 
Chicago,  etc.,  R.  Co.  v.  C.  C.  Mill  El., 
etcTCo.,  (Civ.  A.)  87  SW  768;  Texas, 
etc..  R.  Co.  v.  Nelson,  38  Tex.  Civ.  A. 
605.  86  SW  616  (live  stock);  Hous- 
ton, etc.,  R.  Co.  v.  Foster,  (Civ.  A.) 
86  SW  44  (fruit);  Garlington  v.  Ft. 
Worth,  etc.,  R.  Co.,  34  Tex.  Civ.  A. 
274,  78  SW  368  (vegetables);  Texas, 
etc.,  R.  Co.  v.  Currle,  S3  Tex.  Civ.  A. 
277,  76  SW  810  (live  stock);  South- 
ern Kansas  R.  Co.  v.  Crump,  32  Tex. 
Civ.  A.  222,  74  SW  335  (live  stock); 
Galveston,  etc.,  R.  Co.  v.  Botts.  (Civ. 
A.)  70  SW  113  (live  stock);  Texas, 
etc.,  R.  Co.  v.  Truesdell,  21  Tex.  Civ. 
A.  126,  51  SW  272  (live  stock);  Mis- 
souri, etc..  R.  Co.  v.  Webb,  20  Tex. 
Civ.  A.  431,  49  SW  626  (live  stock); 
Galveston,  etc..  R.  Co.  v.  Thompson, 
(Civ.  A.)  44  SW  8;  Texas,  etc..  R. 
Co.  v.  Boggs,  (Civ.  A.)  40  8W  20; 
Southern  Pac.  Co.  v.  Booth,  (Civ.  A.) 
39  SW  585;  Missouri,  etc..  R.  Co.  v. 
Darlington.  (Civ.  A)  30  SW  251; 
Mexican  Nat.  R.  Co.  v.  Garcia,  (Civ. 
A.)  26  SW  780;  Gulf,  etc.,  R.  Co.  v. 
McAulay.  (Civ.  A.)  26  SW  475;  Gulf, 
etc.,  R.  Co.  v.  Pettit,  3  Tex.  Civ.  A. 
688.  22  SW  761;  International,  etc., 
R.  Co.  v.  Anderson,  3  Tex.  Civ.  A.  8. 
21  SW  691;  Missouri  Pac.  R.  Co.  v. 
White.  3  Tex.  A.  Civ.  Cas.  J  160; 
Galveston,  etc.,  R.  Co.  v.  Douglass,  1 
Tex.  A.  Civ.  Cas.  1  67. 

Vt.— Newell  v.  Smith,  49  Vt.  255; 
Blumenthal  v.  Brainerd.  38  Vt.  402. 
91  AmD  349;  King  v.  Woodbrldge.  34 


Vt.  566;  Laurent  v.  Vaughn.  SO  Vt.  90. 

Va. — Baltimore,  etc..  R.  Co.  v.  Hud- 
gins,  116  Va.  27,  81  SE  48;  Norfolk, 
etc.,  R.  Co.  v.  Wilkinson,  106  Va.  775, 
56  SE  808   (lumber). 

W.  Va. — Woodford  v.  Baltimore, 
etc.,  R.  Co.,  70  W.  Va  196.  73  SE  290 
(live  stock). 

Wis. — Peet  v.  Chicago,  etc.,  R.  Co., 
20  Wis.   594.  91   AmD  446. 

Eng. — British  Columbia,  etc.,  Spar, 
etc.,  Co.  v.  Nettleship,  L.  R.  3  C.  P. 
499;  Woodger  v.  Great  Western  R. 
Co.,  L.  R.  Z  C.  P.  318;  Great  Western 
Jt.  Co.  v.  Redmayne,  L.  R.  1  C.  P. 
329;  O'Hanlan  in  Great  Western  R. 
Co..  6  B.  *  S.  484,  118  BCL  484,  122 
Reprint  1274;  Wilson  v.  Lancashire, 
etc.,  R.  Co..  9  C.  B.  N.  S.  632,  99  ECL 
632,  142  Reprint  248;  Rice  v.  Baxen- 
dale,  7  H.  &  N.  96,  158  Reprint  407; 
Collard  v.  South  Eastern  R.  Co.,  7 
H.  &  N.   79,   168   Reprint  400. 

N.  S.— Bauld  v.  Smith.  40  N.  S.  294. 

Ont. — McGlll  v.  Grand  Trunk  R. 
Co.,  19  Ont  A.  245;  Montelth  v.  Mer- 
chants' Despatch,  etc.,  Co.,  1  Ont.  47 
[all  9  Ont.  A.  282]. 

"Usually,  the  measure  of  damages 
recoverable  In  an  action  for  delay  In 
delivering  goods  is  the  diminution  In 
the  market  value  of  the  goods  be- 
tween the  time  when  they  ought  to 
have  been  delivered  and  the  time  when 
they  were  in  fact  delivered,  whether 
the  difference  in  value  was  the  re- 
sult of  a  decline  in  the  market  or  of 
injuries  suffered  by  the  goods  In 
consequence  of  a  delayed  delivery, 
together  with  the  interest  from  the 
date  they  should  have  been  deliv- 
ered, less  the  amount  of  freight.  If 
it  is  still  unpaid."  Louisville,  etc.. 
R.  Co.  v.  Cheat  wood,  (Ala.  A.)  68  S 
720,   721. 

[a]  "Market  Talus"  means  (1) 
the  value  at  which  the  article  would 
be  sold  in  the  open  market  in  the 
Quantities  as  carried.  See  Market 
Value  [26  Cyc  819;  39  Cyc  1118].  (2) 
Hence,  where  the  article  shipped  con- 
sists of  merchandise  In  large  quanti- 
ties, it  is  improper  to  measure  the 
damages  by  the  market  value  of 
such  merchandise  when  sold  at  re- 
tail. Chicago,  etc.,  R.  Co.  v.  Broe, 
16  Okl.  25.  86  P  441.  (3)  Inflation 
brought  about  by  temporary  scarcity 
will  not  be  considered  as  the  real 
market  price..  Louis  v.  The  Steam- 
boat Buckeye,  1  Handy  150.  12  Oh. 
Dee.  (Reprint)  74.  (4)  And  where 
plaintiff  shipped  corn  so  that  it 
would,  if  delivered  promptly,  have 
reached  Chicago  on  a  day  when  for 
a  few  hours  because  of  a  corner  in 
the  corn  market  corn  was  worth 
twice  as  much  as  It  was  the  day 
before  or  the  day  after,  this  arti- 
ficially advanced  price  could  not  be 
considered  the  market  price.  John- 
son-Brtnkman  Commn.  Co.  v.  Wabash 
R.  Co.,   64   Mo.  A.   590. 

[b]  The  place  of  destination  is 
the  end  of  the  transportation  In  case 
of  a  contract  of  through  shipment 
over  connecting  lines.  Ruppel  v. 
Allegheny  Valley  R.  Co.,  167  Pa.  166, 
31  A  478.  46  AmSR  666. 

[c]  Where  redelivery  necessary. 
— Where  redelivery  of  the  goods  to 
the  consignor  by  a  carrier  after  they 
had  been  returned  to  him  was  de- 
layed, the  shipper's  measure  of  dam- 
ages was  the  difference  between  the 
market  value  of  the  goods  when  re- 
delivery should  have  oeen  made  and 
their  value  at  the  time  redelivery 
was  tendered.  Norfolk,  etc..  R.  Co. 
v.  Potter.  110  Va.  427,  66  SE  34. 


plies  with  full  force  and  effect,  irrespective  of  the 
amount 'paid  for  the  goods;  and  it  is  of  no  impor- 
tance whether  the  price  was  too  low  or  that  it  was 
exorbitant.14  . 

Contract  for  delivery  within  specified  time.  It  is 
likewise  of  no  importance  whether  the  carrier  had 
undertaken  specially  to  deliver  by  a  fixed  day  or 
not,  as  this  is  a  matter  which  affects  merely  the 
liability  of  the  company  and  not  the  measure  of 
damages  recoverable.18 

[d]  Market  price  la  excess  of 
shipper's  selling  price. — Where  the 
market  price  at  destination  on  the 
day  that  a  shipment  of  holly  should 
have  reached  there  was  In  excess  of 
the  shipper's  contract  price  with  a 
dealer  there,  the  shipper  might  re- 
cover the  difference  between  the  con- 
tract price  and  the  market  price  at 
destination  on  the  day  the  shipment 
arrived  and  notice  was  given  to  the 
dealer.  Kansas  City  Southern  R.  Co. 
v.  Mabry.  112  Ark.  110.  165  SW  279. 

[el  Xn  Oklahoma  under  Rev.  St. 
[1910]  |  2869,  the  detriment  caused 
by  a  carrier's  delay  in  the  delivery 
of  freight  Is  deemed  to  be  the  'de- 
preciation in  the  intrinsic  value  of 
the  freight  during  the  day,  and  also 
the  depreciation  if  any  in  the  market 
value  thereof  otherwise  than  by  rea- 
son of  a  depreciation  in  its  intrinsic 
value  at  the  place  where  it  ought  to 
have  been  delivered,  and  between 
the  day  at  which  It  ought  to  have 
been  delivered  and  the  day  of  Its 
actual  delivery.  Missouri,  etc..  R. 
Co.  v.  Foote,  149  P  223. 
"  11.  St.  Louis,  etc.,  R.  Co.  v.  Mud- 
ford,  48  Ark.  502,  3  SW  814;  Gulf. 
etc.,  R.  Co.  v.  McCorquodale,  71  Tex. 
41.  9  SW  80;  Gulf,  etc..  R.  Co.  v. 
Pickens.  (Tex.  Civ.  A.)  58  SW  156. 

IS.  New  York,  etc.,  R.  Co.  v. 
Estill,  147  U.  S.  591,  13  SCt  444.  87 
L.  ed.  292;  Mulr  v.  Missouri,  etc.,  R. 
Co.,  168  Mo.  A.  642,  154  SW  877; 
Texas-Mexican  R  Co.  v.  Reed,  (Tex. 
Civ.  A)  165  SW  4.  But  see  The 
Parana,  2  P.  D.  118  [rev  1  P.  D.  452] 
(holding  that,  when  goods  are  to  be 
conveyed  by  railway  for  the  purpose 
of  sale,  the  rule  already  announced 
may  be  reasonable,  but  that  no  such 
presumption  can  be  entertained  In 
case  of  a  contract  of  carriage  for  a 
long  distance  by  sea,  because  goods 
thus  shipped  are  frequently  sola  be- 
fore arrival,  or  with  the  Intention  of 
holding  them  for  a  proper  market 
after  arrival,  and  therefore  that  the 
depreciation  in  market  value  during 
the  transportation  is  a  purely  specu- 
lative measure  of  damage). 

"The  term  'market  value'  is  used 
In  contradistinction  to  the  value 
peculiar  to  the  owner;  and  not  be- 
cause the  property  damaged  Is  to  be 
Immediately  sold  on  the  market." 
Mulr  v.  Missouri,  etc..  R.  Co.,  168 
Mo.  A.  642,  646,  154  SW  877. 

[a]  Thus  it  was  held  that,  where 
cattle  were  delayed  In  shipment.  It 
was  not  material  whether  plaintiffs 
Intended  to  keep  the  cattle  for  breed- 
ing purposes  or  to  sell  them  on  Jhe 
market,  the  depreciation  In  value  t>e- 
ing  the  same  In  either  case.  New 
York.  etc.,  R.  Co.  v.  Estill.  147  U.  8. 
691,  13  SCt  444.  37  L.  ed.  292. 

IS.     See  Infra  II  447-449. 

14.  Rutland  v.  Southern  R.  Co..  81 
S.  C.  448.  62  SE  868  (where  It  was 
said  that  the  measure  of  damages 
for  the  delay  would  be  the  same 
whether  plaintiff  had  shipped  bug- 
gies which  had  been  given  hlro  or 
those  which  he  had  been  deluded  Into 
buying  at  ten  times  their  value,  as  in 
either  case,  where  the  goods  are 
manifestly  Intended  for  sale,  the 
measure  of  damages  would  be  the 
difference  In  the  market  price  at  the 
point  of  destination  at  the  time  they 
ought  to  have  been  delivered,  and  the 
market  price  at  the  time  when  they 
were  actually  delivered). 

IB.  Chicago,  etc.,  R.  Co.  v.  Thrapp. 
5  111.  A.  502;  Cutting  v.  Grand 
Trunk  R.   Co..  13  Allen    (Mass.)  381. 


For  later  oases,  development*  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Sped*!  agreement  m  to  damages  in  cue  of  low. 

The  rule  also  applies,  notwithstanding  a  stipula- 
tion in  the  bill  of  lading  that,  in  the  event  of  loss 
of  property,  the  value  of  the  same  at  the  point  of 
shipment  shall  govern,  in  as  much  as  the  stipula- 
tion refers  to  property  lost  in  transit  and  not  to 
property  damaged  by  the  delay  of  the  carriers.1* 

Subsequent  shipment  to  another  market.  The 
fact  that  the  goods  are  afterward  shipped  to  an- 
other market  does  not  affect  the  operation  of  the 
rale." 

Diversion  to  another  market  by  shipper.  Where 
a  shipper  diverted  his  shipment  to  another  market 
with  the  carrier's  consent,  and  it  was  undisputed 
that  the  same  facilities  would  have  been  furnished 
for  shipment  to  the  second  market  and  that'  the 
damage  to  the  shipment  was  caused  by  failure  to 
ice  the  car  before  loading,  the  measure  of  damages 
should  be  based  on  the  market  value  at  the  destina- 
tion to  which  the  car' was  finally  sent,  not  that  at 
the  original  destination,  since  the  shipper  was  en- 
titled to  the  benefit  of  his  right  to  reship  to  a 
better  market.1* 

Shipment  to  foreign  country.  The  fact  that  the 
goods  are  shipped  to  a  foreign  country  where  a 
different  standard  of  money  prevails  does  not  affect 
the  operation  of  the  rule,  but  the  standard  of  the 
United  States  must  be  taken  in  both  places  as  the 
measure  of  value  in  money." 

Where  delay  causes  total  loss.  If  in  consequence 
of  the  delay  the  goods  become  wholly  worthless, 
because  they  are  valuable  only  at  a  certain  time, 
the  shipper  is  entitled  to  recover  as  for  a  total  loss.2* 

Nominal  damages.  In  actions  for  damages  due 
to  delay  in  transportation,  if  negligent  delay  on  the 
part  of  the  carrier  is  shown,  the  shipper  is  in  any 
event  entitled  to  recover  nominal  damages.*1  If 
no  actual  damages  are  shown,  only  nominal  damages 
are  recoverable?2 

Delay  in  furnishing  cars.  For  unreasonable  delay 
in  furnishing  cars  for  transportation  of  goods,  the 

18.  Hardin  Grain  Co.  v.  Missouri 
Pac  R.  Co.,  120  Mo.  A.  208.  98  SW 
(II.  As  to  this  class  of  limitation 
see  generally  supra  I  222. 

17.  Missouri  ft.  Co.  v.  Carpenter, 
62  Tex.  Civ.  A.  585.  114  SW  900:  St. 
Louis,  etc.,  R  Co.  v.  Gunter,  89  Tex. 
Civ.  A.  129,  86  SW  938  (both  holding 
that,  if  by  reason  of  the  delay  there 
is  no  market  value  for  the  goods  at 
destination,  and  in  consequence  they 
are  shipped  to  another  market,  the 
measure  of  damages  is  the  differ- 
ence in  market  value  at  destination 
when  they  should  have  arrived  and 
what  they  sold  for  on  the  other 
market);  Houston,  etc.,  ft.  Co.  v. 
Foster,  (Tex.  Civ.  A.)  8«  SW  44. 
And  see  Illinois  Cent.  ft.  Co.  v.  Cobb, 
72  111.  148  (holding  that,  if  by  rea- 
son of  delay  there  is  no  longer  a 
market  value  for  the  goods  at  the 
destination,  then  evidence  as  to  what 
might  have  been  obtained  for  the 
goods  by  reshlpment  without  unrea- 
sonable delay  to  a  point  where  they 
might  have  been  sold  may  be  con- 
sidered); Missouri,  etc.,  ft.  Co.  v. 
Quinn,  (Tex.  Civ.  A.)  29  SW  404 
(holding  that,  where  the  complaint 
In  an  action  against  a  carrier  for 
delay  in  transportation  of  cattle  al- 
leges that  defendant  contracted  to 
take  the  cattle  to  S.  for  sale  on  the 
market  there,  but  delayed  so  long  in 
their  transportation  that  on  their  ar- 
rival at  S  plaintiff,  because  of  the 
delay,  determined  to,  and  did,  ship 
part  of  them  to  C  and  sell  them  on 
the  market  there,  it  is  error  to 
charge  that  the  measure  of  damages 
is  the  difference  between  their 
market  value  at  the  time  they 
reached  their  "place  of  destination" 


shipper  is  entitled  to  recover  the  difference  between 
the  market  value  at  the  time  when  the  goods  should 
have  arrived  at  destination  and  their  value  at  the 
time  when  they  actually  did  arrive.2* 

Delays  for  different  periods  of  time.  Where  two 
portions  of  a  shipment  are  delayed  and  one  longer 
than  the  other,  and  a  ■  profit  is  made  on  the  one 
portion  in  consequence  of  the  delay,  it  should  be 
deducted  from  the  loss  sustained  as  to  the  other 
part  by  reason  of  the  delay.** 

Effect  of  change  of  destination.  Where  a  railway 
agent  at  the  point  to  which  goods  were  consigned 
agrees  to  send  a  car  containing  them,  as  soon  as  it 
arrives,  to  another  point,  thus  changing  their  des- 
tination to  the  latter  point,  the  measure  of  damages 
for  delay  in  holding  the  oar  at  the  original  destina- 
tion is  the  difference  in  values  at  the  changed 
destination." 

Where  the  goods  are  returned  to  the  place  of 
shipment  from  the  point  of  destination  because  of 
refusal  to  receive  them,  and  the  shipper  is  not 
promptly  notified  of  the  return,  the  measure  of 
damages  is  the  difference  in  the  value  of  the  ship- 
ment at  the  time  and  the  place  it  ought  to  have 
been  delivered  and  its  value  at  the  time  when 
plaintiff  was  notified  of  its  return.2* 

[$  447]  (3)  Exception  to  Bole— (a)  In  General. 
An  exception  to  the  rule  allowing  as  damages  for 
unreasonable  delay  the  difference  between  the  mar- 
ket value  of  the  goods  at  the  time  they  are  delivered 
and  their  market  value  at  the  time  they  should 
have  been  delivered  is  recognized  in  a  number  of 
decisions  in  the  case  of  goods  not  intended  for 
market  but  for  some  special  purpose  of  the  owner." 
And  it  has  been  held  that,  where  it  is  stipulated 
that  any  recovery  is  to  be  based  on  value  at  the 
place  of  shipment,  damages  for  delay  and  conse- 
quent deterioration  are  to  be  measured  by  the  dif- 
ference of  value  due  to  that  cause,  not  exceeding 
the  value  at  the  place  of  shipment. 

[$  448]   (b)  Machinery.     The  measure  of  dem- 


and their  market  value  at  the  same 
place  had  they  arrived  when  they 
should,  as  the  jury  may  infer  that  C 
was  the  "place  of  destination"  aa  to 
the  cattle  sent  there,  and  the  carrier 
is  not  responsible  for  the  market 
value  of  the  cattle  at  that  place). 

18.    St.  Louis,  etc.,  R.  Co.  v.  Tilby, 
117  Ark.  1«3,  174  SW  1167. 
.    19.    Mexican  Nat.  R  Co.  v.  Garcia, 
(Tex.  Civ.  A.)   26  SW  .780. 

80.  See  supra  |  444. 

81.  Crutcher  v.  Choctaw,  etc.,  R 
Co.,  74"  Ark.  858,  85  SW  770-  Story 
Lumber  Co.  v.  Southern  R.  Co.,  151 
N.  C.  23,  65  SE  4(0. 

88.  Aultman  Engine,  etc.,  Co.  v. 
Chicago,  eta,  R.  Co.,  143  Iowa  561, 
121  NW  22;  Clark  v.  American  Ex- 
press Co.,  130  Iowa  254,  106  NW  (42; 
Chicago,  etc.,  R.  Co.  v.  Broe,  16  Okl. 
25,  86  P  441. 

[a]  Thus,  if  the  evidence  estab- 
lishes the  fact  that  there  was  no 
difference  in  the  value  of  the  goods 
on  the  date  that  they  should  have 
been  delivered  and  on  the  date  that 
they  were  delivered,  then  nominal 
damages  only  are  recoverable.  Clark 
v.  American  Express  Co.,  ISO  Iowa 
254.  10(  NW  (42. 

[b]  Interest  aa  measure  of  dam- 
ages.— In  case  there  Is  no  evidence 
of  any  difference  In  market  value,  it 
has  been  held  that  the  .measure  of 
recovery  is  the  interest  on  the 
amount  Invested  in  the  goods  during 
the  time  of  the  delay.  Lee  v.  St. 
Lnuls.  etc.,  R  Co.,  136  N.  C.  533.  48 
SE  809;  Rocky  Mount  Mills  v. 
Wilmington,  etc.,  R.  Co..  119  N.  C. 
693.    25    SE    854,    56    AmSR    682. 

83.  Birney  v.  Wabash,  etc.,  R. 
Co.,  SO  Mo.  A.  470;  Gulf,  etc.,  R.  Co. 


V.  McCarty,  82  Tex.  608,  18  SW  716; 
Pecos,  etc.,  R.  Co.  v.  Blvlns,  61  Tex. 
Civ.  A.  170,  130  SW  210;  San  An- 
tonio, etc.,  R.  Co.  v.  Timon,  45  Tex. 
Civ.  A.  47,  99  SW  418;  San  Antonio, 
etc.,  R.  Co.  v.  Pratt,  (Tex.  Civ  A.). 
32  SW  705;  Missouri  Pac.  R.  Co.  v. 
Nicholson.  2  Tex.  A.  Civ.  Cas.  J  168. 
But  see  Chattanooga  Southern  ft.  Co. 
v.  Thompson,  133  Ga.  127,  65  SE  285 
(holding  that  the  measure  of  dam- 
ages for  failure  to  furnish  cars  to 
ship  peaches  within  the  time  ordered 
Is  the  difference  In  the  market  value 
of  the  fruit  at  the  point  of  shipment 
at  the  time  the  cars  should  have 
been  furnished  and  at  the  time  when 
actually  furnished). 

Vamafes  for  failure  or  refusal  to 
furnish  oars  see  supra  I  76. 

[a]  Bffeet.  of  carrying  to  another 
destination. — Where  a  contract  for 
the  shipment  of  horses  declared  their 
destination  to  be  T,  and  they  were 
in  fact  unloaded  and  sold  at  W,  in 
an  action  against  the  carrier  for 
damages  from  delay  in  furnishing 
cars,  values  at  T  should  control  on 
the  question  as  to  damages,  rather 
than  values  at  W.  Texas,  etc.,  ft. 
Co.  v.  Shlpman,  (Tex.  Civ.  A.)  98  SW 
449. 

84.  Gulf,  etc.,  R.  Co.  v.  Hughes, 
(Tex.  Civ.  A.)  31  SW  411. 

85.  San  Antonio,  etc.,  R.  Co,  v. 
Thompson,  (Tex.  Civ.  A.)  66  SW  792. 

88.  O.  S.  Roth  Clothing  Co.  v. 
Maine  SS.  Co.,  42  Misc.  650,  86  NTS 
25. 

87.  Davidson  Dev.  Co.  v.  Southern 
R.  Co ,  147  N.  C.  503,  61  SE  381.  See 
also  infra  M  448.  449. 

88.  Southern  Pac.  Co.  v.  Arnett. 
Ill   Fed.  849,  50  COA 
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ages  for  unreasonable  delay  in  transportation  of 
machinery  is  its  rental  value  during  the  time  it  was 
improperly  delayed,  or,  in  other  words,  the  value 
of  its  use  to  the  owner;39  but  there  is  some  author- 
ity to  the  contrary.80  It  is  said  that  a  loss  of  the 
use  of  machinery  during  the  time  delivery  was 
delayed  is  the  natural  and  proximate  result  flowing 
from  the  delay.81  To  this  is  to  be  added  such  rea- 
sonable expense  as  may  be  incurred  by  the  shipper 
in  making  a  search  for  the  goods  or  in  endeavoring 
to  secure  delivery.82 

[$  449]  d.  Household  Goods  and  Wearing  Ap- 
parel.83 Where  goods  are  not  intended  for  the 
market,  but  are  household  goods  intended  to  serve 
some  specific  purpose  of  the  owner,  the  measure  of 
damages  for  delay  in  transportation  is  the  rental 
value  of  the  goods  during  the  period  of  delay;84 
but  if  they  consist  of  articles  of  clothing,  or  simi- 
lar domestic  or  household  goods  which  cannot  prop- 
erly be  said  to  have  any  rental  value,  the  measure 
of  damages  is  ordinarily  the  reasonable  value  of 
the  use  of  the  property  to  the  owner  during  the 
time  of  the  delay.8  It  has  been  held  that,  where 
delay  in  delivering  wearing  apparel  renders  neces- 
sary the  purchase  of  clothing  for  immediate  use, 
the  measure  of  damages  for  delay  in  delivering  the 


clothing  shipped  is  the  difference  between  the  cost 
of  that  purchased  and  its  value  to  the  owner  at 
the  time  of  the  delivery  of  the  clothing  delayed  in 
shipment  ;39  and  that  if  there  is  no  evidence  to  show 
the  value,  to  the  owner,  of  the  clothing  purchased 
at  the  time  the  clothing  delayed  in  shipment  was 
delivered,  there  is  no  basis  on  which  damages  can 
be  awarded.8' 

[$  450]  e.  Incidental  Expenses  and  Damages— (1) 
Introductory  Statement.  In  addition  to  the  differ- 
ence between  the  market  value  of  the  goods  at  the 
time  and  place  when  they  should  have  been  deliv- 
ered and  the  time  and  place  when  they  were  deliv- 
ered, the  carrier  is  liable  for  any  other  and 
incidental  damages  naturally  and  proximately  flow- 
ing from  such  delay.88 

[4  451]  (2)  Expenses  Incurred  by  Shipper.  It  is 
very  generally  held  that  necessary  expenses  incurred 
by  the  owner  of  the  goods  on  account  of  negligent 
delay  of  the  carrier  in  delivering  them  at  their 
destination  may  be  recovered.39  This  is  in  accord- 
ance with  the  well  settled  principle  that  one  who  is 
injured  by  the  negligence  of  another  is  bound  to 
use  all  reasonable  means  at  his  command  to  lessen 
the  damages  which  would  otherwise  result  from 
such  negligence,40  and  he  cannot  recover  damages 


89.  Ala. — Southern  R.  Co.  v.  Cole- 
man.  163   Ala.    266,   44   S    837. 

111. — Priestly  v.  Northern  Indiana, 
etc.,  It.  Co.,  26  111.  205,  79  AmD  »69. 

Miss. — Yasoo,  etc.,  R.  Co.  v.  Christ- 
mas, 89  Miss.  686,  42  S  169. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Reld, 
38  Okl.  214,  132  P  812;  Missouri, 
etc.,  R.  Co.  v.  Haslett,  35  Okl.  12,  16, 
128   P  105    [clt  Cyc]. 

Tex. — Texas,  etc.,  R.  Co.  v.  Hassell, 
23  Tex.  Civ.  A.  681,  60  SW  64. 

[a]  Analogous  oases  sustaining 
thlB  principle.  Benton  v.  Fay,  64 
111.  417;  Gray  v.  St.  Louis,  etc.,  R. 
Co.,   64   Mo.  A.   666. 

[b]  A  limitation  of  the  rale  Is 
that,  where  the  period  a  public  gin- 
nery was  stopped  In  consequence  of 
the  failure  or  a  carrier  to  promptly 
transport  and  deliver  a  part  of  the 
machinery  thereof  was  so  short  that 
the  ginnery  had  no  rental  value,  in- 
terest on  its  value  for  that  period 
is  the  proper  measure  of  damages, 
if  claimed.  Southern  R.  Co.  v.  Cole- 
man, 153  Ala.  266,  44  S  837. 

30.  Chicago,  etc.,  R.  Co.  v.  New- 
house  Mill,  etc.,  Co.,  90  Ark.  452, 
119  SW  646  (holding  that,  in  an  ac- 
tion against  a  carrier  for  delay  in 
delivery  of  log  wagons  to  a  mill  and 
lumber  company,  the  measure  of 
damages  is  not  the  usable  value 
thereof  during  the  delay,  but  is  the 
difference  in  their  value,  if  they  de- 
preciated during  the  delay,  at  the 
time  when  they  should  have  been 
delivered  and  at  the  time  that  they 
were  delivered,  after  deducting  the 
unpaid  cost  of  transportation,  unless 
the  carrier  had  notice  that  special 
damages,  or  more  than  ordinary  dam- 
ages, would  result  from  failure  to 
deliver  in  time);  Gulf,  etc.,  R.  Co. 
v.  Gilbert,  4  Tex.  Civ.  A.  366,  22  SW 
760,  23  SW  320  (holding  that  this 
constitutes  special  damages  and  that. 
In  order  to  charge  a  carrier  with 
such  damages  for  delay  in  transpor- 
tation as  the  rental  value  of  machin- 
ery intended  for  immediate  use,  spe- 
cial notice  of  the  intention  must  be 
given  at  the  time  of  shipment  and 
not  afterward). 

31.  Texas,  etc.,  R.  Co.  v.  Hassell, 
23  Tex.  Civ.  A.  681,  58  SW  54. 

38.  Missouri,  etc.,  R.  Co.  v.  Has- 
lett, 36  Okl.  12,  16,  128  P  105  [clt 
CycJ.  Compare  Yasoo,  etc.,  R.  Co# 
v.  ChristmaB,  89  Miss.  686,  42  S  169 
(holding  that  the  measure  of  dam- 
ages was  the  value  of  the  use  of 
the  goods  during  the  delay  and  any 


necessary  expense  incurred  in  In- 
forming the  company  of  Its  nonre- 
ceipt,  without  Including  the  expense 
of  trying  to  locate  the  goods  after 
giving  the  notice,  or  the  delay  and 
the  expense  connected  with  securing 
an  adjustment  whereby  the  goods 
were  eventually  released  without 
payment  of  the  extra  freight). 

33.  Allowanoe  of  special  damages 
see  infra  |  471. 

34.  Brown  v.  Adams,  3  Tex.  A. 
Civ.  Cas.  |  390. 

35.  Pecos,  etc.,  R.  Co.  v.  Grundy, 
(Tex.  Civ.  A)  171  SW  318;  Missouri, 
etc.,  R.  Co.  v.  Dement,  (Tex.  Civ.  A.) 
115  SW  635:  Missouri,  etc.,  R.  Co. 
v.  Clifton,  (Tex.  Civ.  A.)  80  SW  386; 
Texas,  etc.,  R.  Co.  v.  Douglas,  (Tex. 
Civ.  A.)  80  SW  487;  Gulf,  etc..  R.  Co. 
v.  Vancil,  2  Tex.  Civ.  A  427,  21  SW 
303;  Brown  v.  Adams,  3  Tex.  A.  Civ. 
Cas.   |   290. 

30.  Bridge  v.  New  York  Cent, 
etc.,  R.  Co.,  88  Misc.  85,  160  NTS 
146;  Lichterman  v.  Barrett.  167  NTS 
882. 

37.  Lichterman  v.  Barrett.  167 
NYS    882 

38.  Ala. — Pllcher  v.  Central  of 
Georgia  R.  Co.,  155  Ala.  316,  46  S 
765. 

Ga. — Carr  v.  Southern  R  Co.,  12 
Ga.  A.  830,   79  SB  41. 

111. — Toledo,  etc.,  R.  Co.  v.  Look- 
hart,   71   111.  627. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  32  NE  476, 
34    AmSR   579,    21    LRA   117. 

Tex. — Missouri  R.  Co.  v.  Carpenter, 
52  Tex.  Civ.  A.  685,  114  SW  900; 
San  Antonio,  etc.,  R.  Co.  v.  Josey, 
(Civ.   A.)    71   SW  606. 

See  also  infra  91  45f.  452. 

[a]  Illustration. — Where  contrac- 
tors for  a  public  building  were  de- 
layed by  failure  to  deliver,  within  a 
reasonable  time,,  a  shipment  of  fin- 
ishing material,  due  to  the  carrier's 
negligence,  loss  sustained  for  wages 
paid  to  Idle  workmen,  while  awaiting 
the  shipment,  expenses  of  tracing  the 
same,  forfeit  which  the  contractors 
were  compelled  to  pay  from  the  de- 
lay, and  interest  on  money  which 
they  were  compelled  to  borrow  for 
the  same  reason  were  not  objection- 
able for  remoteness.  Carr  v.  South- 
ern R.  Co.,  12  Ga.  A.  830,  79  SB  41. 
38.  U.  S. — The  J.  C.  Stevenson, 
17   Fed.  540. 

Ga. — Savannah,  etc..  R.  Co.  v. 
Fritchard.  77  Ga.  412,  1  SB  261,  4 
AmSR  92. 


111. — Illinois  Cent.  R.  Co.  v.  Cobb, 
72  111.  148;  Sangamon,  etc.,  R.  Co. 
v.  Henry,  14  111.  166;  Idaho  Sheep 
Co.  v.  Oregon  Short  Line  R.  Co.,  188 
111.  A.  691. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Robinson,   36   SW  6,   18  KyL   275. 

Mass. — Swift  River  Co.  v.  Fitch- 
burg  R  Co..  169  Mass.  326,  47  NE 
1016,    61   AmSR   288. 

N.  Y.— Jessup  v.  Piatt,  7«  Misc. 
466.   469,   135   NTS   685   Jolt  Cycl. 

N.  C— Rocky  Mount  Mills  v.  Wil- 
mington, etc.,  R.  Co.,  119  N.  C.  (93. 
25  SE  854,  56  AmSR   682. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
O'Donnell.  49  Oh.  St.  489,  32  NE  476. 
34  AmSR  579,  21  LRA  117;  Davis  v. 
Cincinnati,  etc.,  R.  Co.,  1  Dlsn.  23, 
12  Oh.   Dec.    (Reprint)   463. 

S.  C. — McKerall  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  338.  56  SE  965. 

Tex. — Missouri,  etc,  R  Co.  ▼. 
Gray,    (Civ.  A.)    160  SW  434.     • 

Vt.— Beckwlth  v.  Frlsbie,  32  Vt.  559. 

Ont. — Montelth  v.  Merchants'  Des- 
patch, etc.,  Co.,  1  Ont.  47  [aft  9  Ont. 
A.    2821 

[a]  Expense  of  wagons. — (1)  The 
expense  of  wagons  and  teams  sent 
for  freight  which  was  not  delivered 
may  be  recovered  if  the  freight  is 
wrongfully  withheld:  but  in  such  a 
case  the  expense  of  only  one  trip 
by  the  wagons  and  teams  is  properly 
recoverable.  Gulf,  etc..  R.  Co.  v. 
Loonie,  84  Tex.  269,  19  SW  386.  (2) 
The  recovery  of  such,  expenses  seems 
to  be  confined  to  cases  where  the 
freight  Is  wrongfully  withheld.  Thus, 
where  the  owner  of  goods  sues  for 
a  delay  In  transportation,  he  cannot 
recover  for  the  time  and  expense  of 
a  wagon  and  team  and  driver  while 
waiting  for  the  arrival  of  the  goods, 
it  not  appearing  that  the  carrier  at 
the  time  of  the  shipment,  had  no- 
tice that  a  wagon  would  be  in  wait- 
ing to  receive  the  goods.  Briggs  v. 
New  York  Cent.  R.  Co.,  28  Barb. 
(N.  Y.)   516. 

[b]  When  delay  results  from  goods 
being  sent  to  wrong1  station,  the  ship- 
per or  the  consignee  is  entitled  to 
recover,  In  addition  to  the  difference 
in  the  market  values  as  above  stated, 
the  freight  charges  from  the  wrong 
destination  to  the  proper  one.  Ga- 
lena, etc.,  R.  Co.  v»  Rae,  18  111.  488. 
68  AmD  674;  Montelth  v.  Merchants' 
Despatch,  etc.,  Co.,  1  Ont  47  [alt  » 
Ont.   A.   2821. 

40.     Ft.  Worth,  etc  .  R  Co.  v. 
gett,  87  Tex.  322,  28  SW  525. 
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for  such  loss  as  might  have  been  avoided  by  a  com- 
pliance with  the  rule.41  On  complying  with  this 
rule,  it  is  only  fair  that  he  should  be  allowed  the 
necessary  expense  to  which  he  is  put  in  reducing 
the  damages.  Nevertheless  plaintiff  is  not  entitled 
to  damages  for  inconvenience  and  expense  to  which 
he  was  put  by  the  delay  where  he  offers  no  evi- 
dence on  the  subject;43  and  under  these  circum- 
stances he  is  entitled  to  only  nominal  damages,  if 
to  any  at  all,  for  his  inconvenience  and  expense.44 
Dead  freight.  In  applying  the  foregoing  prin- 
ciples to  dead  freight,  it  has  been  held  that  ex- 
penses incurred  in  securing  the  safety  of  the  goods 
are  recoverable41  and  also  expense  incurred  in  re- 
shipping  to  another  market,  made  necessary  'be- 
cause by  reason  of  negligent  delay  the  original  place 
of  destination  ceased  to  be  a  market  for  the  class 
of  goods  shipped."**  So  it  has  been  held  that  in- 
surance which  the  shipper  may  have  had  to  pay  by 
reason  of  increased  risk  caused  by  the  delay  is 
recoverable;47  and  also  according  to  some  decisions 
expense  incurred  in  searching  for  or  attempting  to 
locate  the  goods,48  although  it  has  been  held  that 


damages  are  not  recoverable  for  loss  of  time  while 
waiting  for  the  goods  to  arrive.4'  Expense  cannot 
be  included  which  might  have  been  avoided  by  the 
exercise  of  reasonable  care,50  or  which  does  not 
grow  out  of  the  delay."1  Interest  paid  on  a  debt 
which  the  consignee  expected  to  discharge  by  de- 
livery of  the  goods  is  not  recoverable.52 

Live  stock.  The  general  rule  has  found  frequent 
application  in*  respect  of  negligent  delay  in  the 
transportation  of  live  stock,  and  it  is  very  gen- 
erally held  that  the  shipper  is  entitled  to  recover 
all  incidental  expense  rendered  necessary  by  the 
delay,53  as  for  instance  the  expense  of  feeding,54 
or  of  reshipment  because  of  loss  of  market  from  the 
point  of  original  destination  to  another  market,55 
or  of  employing  men  to  look  after  the  stock  and 
the  cost  of  feed  for  horses  used  for  that  purpose,58 
and  also  expenses  incurred  in  doctoring  stock  for 
sickness  which  has  resulted  from  the  delay.8* 

[J  452]  (3)  Injury  to  Goods  Shipped.  If  in- 
jury to  the  goods  results  from  unreasonable  delay 
in  transportation,  the  shipper  may  recover  not  only 
the  difference  in  the  market  value  thereof  at  the 


41.  Quit,  etc.,  R.  Co.  v.  Cbtnskl. 
51  Tex.  Civ.  A.  21,  114  SW  851  (hold- 
ing that,  where  a  carload  of  potatoes 
Is  damaged  by  delay  In  transporta- 
tion, and  after  Its  arrival  the  con- 
signee neglected  to  remove  the  pota- 
toes for  several  days,  which  delay  re- 
sulted In  further  damage  to  the  po- 
tatoes, the  carrier  will  be  liable  for 
only  the  damages  which  had  accrued 
at  the  time  of  delivery  of  the  car 
on   its   arrival). 

40.  Pittsburgh,  etc.,  R.  Co.  v. 
Wood.  45  Ind.  A.  1,  »4  NE  1009,  88 
NB  70S. 

43.  Louisville,  etc.,  R.  Co.  v. 
Cheatwood.  (Ala.  A.)  «8  S  720.  721 
[clt  Cyc];  Llchterman  v.  Barrett, 
157  NYS  882. 

44.  Louisville,  etc.,  R  Co.  v. 
Cheatwood.  (Ala.  A.)  S3  S  720,  721 
[clt  Cyc]. 

48.  Davie  v.  Cincinnati,  etc.,  R. 
Co..  1  Dlsn.  (Oh.)  23.  12  Oh.  Dec., 
(Reprint)  468  (unloading  and  stor- 
ing); Missouri,  etc.,  R.  Co.  v.  Cray, 
(Tex.  Civ.  A.)  160  SW  4S4  (preserv- 
ing and  caring  for  fruit). 

48.  St.  Louis,  etc.,  R.  Co.  v.  Allen, 
119  Ark.  266,  175  SW  514;  Illinois 
Cent.  R.  Co.  v.  Cobb.  72  111.  148. 

47.  The  J.  C.  Stevenson,  17  Fed. 
640.  „ 

48.  Ark. — Murrell  v.  Paclnc  Ex- 
press Co.,  64  Ark.  22,  14  SW  1098,  26 
AmSR   17. 

Oa. — Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412,  1  SE  261,  4 
AmSR  92. 

Ky.— Illinois  Cent.  R.  Co.  v.  Hop- 
klnsville  Canning  Co..  132  Ky.  578, 
115  SW  768.  _ 

Mass. — Swift  River  Co.  v.  Fitch- 
burg  R.  Co.,  169  Mass.  326,  47  NE 
1015.   61   AmSR  288. 

N.  T. — Farwell  v.  Davis,  66  Barb. 

'*• 

Oh. — Davis  v.  Cincinnati  etc.,  R. 
Co.,  1  Dlsn.  23,  12  Oh.  Dec.  (Re- 
print) 46S. 

Tex. — Haberzettle  v.  Trinity,  etc., 
R  Co.,  46  Tex.  Civ.  A.  627,  103  SW 
219. 

But  see  Southern  R.  Co.  v.  Cole- 
man, 158  Ala.  266.  44  S  837;  South- 
ern R.  Co.  v.  Webb,  143  Ala.  804.  39 
S  262,  111  AmSR  46,  6  AnnCas  97 
(both  cases  holding  that  expenses  In- 
curred on  a  trip  to  the  point  of  des- 
tination to  look  after  the  shipment 
are  not  recoverable);  Woodger  v. 
Great  Western  R.  Co.,  L.  R.  2  C.  P. 
118  (holding  that  the  consignee's 
hotel  expenses  while  waiting  for  the 
goods  are  not  recoverable  as  part 
of  the  damages);  Hales  v.  London, 
etc,  R  Co..  4  B.  ft  S.  66.  116  ECL  66, 
122  Reprint  384  (holding  that  the 
personal  expenses  of  the  consignee 
In  inquiring  for  his  goods  cannot  be 
considered  as  part  of  the  damages 
and  are  not  recoverable). 


[a]  Thus  it  has  been  held  that 
the  amount  spent  In  telegraphing 
and  telephoning  to  trace  the  ship- 
ment la  a  natural  result  of  the 
wrongful  delay  and  may  be  recov- 
ered. Marrell  v.  Pacific  Express  Co., 
54  Ark.  22,  14  SW  1098,  26  AmSR 
17;  Illinois  Cent.  R.  Co.  v.  Hopklns- 
ville  Canning  Co.,  132  Ky.  678.  116 
SW  758;  Haberzettle  v.  Trinity,  etc., 
R.  Co.,  46  Tex.  Civ.  A.  627,  108  SW 
219 

£b]  ,  Making  search  at  wrong 
place.  No  recovery  can  be  had  for 
time  lost  in  going  to  the  station  from 
which  the  goods  were  shipped,  as 
that  was  not  the  place  to  look  for 
them,  and  there  was  no  necessity  for 
Incurring  such  expense.  St.  Louis, 
etc..  R.  Co.  v.  Mudford,  48  Ark.  602, 
3  SW  814. 

[c]  The  burden  of  showing  that 
the  expense  wm  reasonable  and  nec- 
essary Is  on  the  owner.  In  order  to 
authorise  an  allowance  of  expenses 
incurred  in  tracing  goods  delayed  in 
shipment.  Llchterman  v.  Barrett, 
157   NYS  882. 

48.  Denver,  etc..  R.  Co.  v.  DeWitt, 
1  Colo.  A.  419.  29  P  524;  Ingledew 
v.  Northern  R.  Co.,  7  Gray  (Mass.) 
86. 

60.  DeLeon  v.  McKernan,  25  Misc. 
182,  64  NYS  167:  Belcher  v.  Missouri, 
etc.,   R.  Co.,  92  Tex.  598,   50  SW  559. 

[a]  Thus,  where  a  carload  of  po- 
tatoes is  damaged  by  delay  in  trans- 
portation, and  is  further  damaged  by 
the  consignee's  delay  In  unloading 
the  car,  the  consignee  cannot  recover 
for  the  cost  of  labor  and  sacks  for 
resacklng  the  potatoes,  made  neces- 
sary by  the  condition  of  the  pota- 
toes when  the  consignee  unloaded 
the  car,  but  Is  entitled  only  to  the 
cost  of  the  labor  and  sacks  made 
necessary  by  the  condition  of  the 
potatoes  at  the  time  he  might  have 
taken  possession  of  them.  Gulf,  etc., 
R.  Co.  v.  Chinski,  53  Tex.  Civ.  A  21, 
114   SW  851. 

81.  Igo  v.  Cleveland,  etc.,  R.  Co., 
166  111.  A.  190. 

50.  Houston,  etc.,  R.  Co.  v.  Jack- 
son, 62  Tex.  209. 

63.  U.  S—  The  J.  C.  Stevenson,  17 
Fed.  540. 

111. — Toledo,  etc.,  R.  Co.  v.  Lock- 
hart,  71  111.  627;  Sangamon,  etc,  R. 
Co.  v.  Henry,  14   111.  156. 

Ky. — Louisville,  etc.,  R,  Co.  v. 
Robinson.  36  SW  6,  18  KyL  275. 

Mo. — Hahn  v.  St.  Louis,  etc..  R. 
Co..  141  Mo.  A.  453,  126  SW  1186. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Peery.   40  Okl.   432.   138  P  1027. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hume, 
87  Tex.  211,  27  SW  110;  St.  Louis, 
etc.,  R.  Co.  v.  Wilhelm.  49  Tex.  Civ. 
A.  639,  108  SW  1194;  Texas,  etc.,  R. 
Co.  v.  Arnett.    (Civ.  AJ   101   SW  834. 

Va.— Norfolk,   etc,   R.  Co,   v,   Wil- 


kinson, 106  Va.  775,  56  SE  808. 

84.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Washum.  96  Ark.  384.  131  SW  959. 

111. — Cleveland,  etc.,  R.  Co,  v. 
Strong,   56  111.  A.  604. 

Ind.  T. — Missouri,  etc,  R..  Co.  v. 
Truskett.   2   Ind.   T.   633,  53   SW  444. 

Mo. — Hendrlx  v.  Wabash  R.  Co., 
107   Mo.  A.   127,   80  SW  970. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Peery,  40  Okl.  432,  138  P  1027. 

Tex.— Gulf,  etc..  R.  Co.  v.  Howe,  87 
Tex.  211,  27  SW  110;  Ft.  Worth,  etc., 
R.  Co.  v.  Whiteside.  (Civ.  A.)  141  SW 
1037;  Texas,  etc.,  R  Co.  v.  Arnett, 
(Civ.  A.)    101   SW  884. 

Utah. — Groot  v.  Oregon  Short  Line 
R.  Co.,  34  Utah  162,  98  P  1019. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co..  75  Wis.  215,  43  NW  1122. 

[a]  Thus,  where  plaintiff  shipping 
cattle  to  a  market  in  another  state 
signed  the  written  request  permit- 
ting the  carrier  to  keep  the  cattle 
for  thirty-six  hours  In  the  cars  with- 
out feed  or  water  as  provided  by  the 
federal  statute,  and  the  carrier  un- 
loaded the  cattle  for  feed  and  water 
at  an  intermediate  point,  although 
if  carried  on  thex  would  have 
reached  their  destination  within  the 
thirty-six  hour  limit,  the  shipper  was 
entitled  to  recover  the  cost  of  feed- 
ing exacted  by  the  carrier.  St.  Louis, 
etc.,  R.  Co.  v.  Washum,  96  Ark.  384, 
131   SW   959. 

[b]  Delay  In  furnishing  ear.— 
Where  a  railroad  agent  who  had 
been  requested  to  furnish  cars  for 
the  shipment  of  live  stock  knew  that 
the  stock  had  been  brought  to  within 
a  short  distance  of  the  station  and 
was  there  being  kept,  the  railroad 
was  liable  In  an  action  for  failure 
to  furnish  the  cars  for  special  dam- 
ages for  the  expense  of  keeping  the 
stock  during  the  period  of  delay.  St. 
Louis,  etc.,  R.  Co.  v.  Osier,  86  Ark. 
179,  110  SW  593,  17  LRANS  327. 

65.  St.  Louis,  etc.,  R.  Co.  v.  Gun- 
ter,  39  Tex.  Civ.  A  129,  86  SW  938. 
And  see  Hahn  v.  St.  Louis,  etc.  R. 
Co.,  141  Mo.  A.  453,  125  SW  1186 
(holding  that,  where  a  carrier  being 
unable  to  carry  the  shipment  of  live 
stock  because  of  a  wreck  on  its  road 
resulting  from  its  negligence  re- 
turned the  stock  to  the  shipper,  and 
he  employed  another  carrier  to  take 
the  shipment  to  its  destination  with 
reasonable  expedition,  the  defaulting 
carrier  is  liable  for  actual  loss  such 
as  shrinkage  in  weight  of  the  ani- 
mals, decline  In  the  market,  and  ex- 
pense incurred  on  account  of  the  re- 
shipment). 

.  58.  Southern  Kansas  R.  Co.  v. 
Samples,    (Tex.  Civ.  A.)   109  SW  417. 

67.  Chicago,  etc..  R.  Co.  v.  Calu- 
met  Stock   Farm.    194    111.    9,    61    NE 
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time  they  were  delivered  and  that  at  the  time  they 
should  have  been  delivered,  but  he  is, entitled  also 
to  recover  damages  for  the  injury  to  the  goods.58 
This  principle  has  perhaps  more  frequently  been 
applied  in  the  case  of  delayed  live  stock  shipments 
than  to  any  other  class  of  shipments.5*  It  has  uni- 
formly been  held  that  shrinkage  in  weight  due  to 
the  delay  is  a  proper  element  of  damage  to  be  al- 
lowed,*0 and  that  damages  may  be  allowed  for  other 
physical  injuries  resulting  from  the  delay.*1  How- 
ever, it  has  been  held  that,  if  there  is  no  difference 
in  the  market  value  at  the  time  the  stock  was  de- 
livered and  that  at  the  time  it  should  have  been 
delivered,  plaintiff  can  recover  only  for  the  injury 
to  its  fitness  for  market  resulting  from  the  delay, 
and  the  cost  of  feeding  and  caring  for  it  during  the 
delay.**    « 


68.  St.  Louis,  etc.,  R.  Co.  v.  Phelps, 
46  Ark.  486,  487;  Philadelphia  R.  Co. 
V.  Diffendal.  109  Md.  494,  73  A  198; 
Gann  v.  ehicago,  etc.,  R.  Co.,  72  Mo. 
A.  34;  Houston,  etc.,  R.  Co.  v.  Bath, 
40  Tex.  Civ.  A.   270,   90  SW  55. 

"It   is   immaterial   whether   the  de- 

?>reclatlon  in  value  is  caused  by  a 
all  in  prices  or  by  a  physical  in- 
jury sustained  through  the  negll- 
fence  of  the  carrier.  Compensation 
or  the  actual  loss  sustained  is  what 
the  law  aims  at,  and  the  increased 
value  at  the  place  of  delivery  1b 
what  the  owner,  relying  upon  the 
carrier,  has  lost."  St.  Louis,  etc.,  R 
Co.  v.  Phelps,  supra. 

[a]  Thus,  in  a  suit  against  con- 
necting carriers  for  the  depreciated 
value  of  damaged  cotton  picked 
from  bales  shipped,  in  order  to  make 
such  cotton  merchantable  as  distin- 
guished from  the  depreciated  market 
value  of  the  damaged  bales  as  such, 

Slalntlff  was  entitled  to  recover  the 
ifference  between  the  market  value 
of  the  cotton  damaged  and  the  mar- 
ket value  of  similar  cotton  not  dam- 
aged at  the  time  when  the  shipment 
arrived  ,at  Its  destination,  and  the 
reasonable  and  necessary  expense  of 
replcking  the  damaged  cotton  and 
putting  it  in  merchantable  condition. 
If  replcking   was   necessary,   with   six 

Ser  cent  Interest,  etc.     Houston,  etc., 
1.  Co.   v.  Bath,   40   Tex.   Civ.   A.   270. 
90  SW  55. 

[bl  Delay  in  furnishing  oars.— 
(1)  This  rule  applies  also  where  the 
shipper  unreasonably  delays  to  fur- 
nish cars.  Pecos,  etc.,  R.  Co.  v.  Bly- 
ins,  61  Tex.  Civ.  A.  17.0,  ISO  SW  210; 
San  Antonio,  etc.,  R.  Co.  v.  Timon 
45  Tex.  Civ.  A.  47,  99  SW  418.  (2) 
And  the  fact  that  the  cattle  were  not 
to  be  sold  Immediately  on  their  ar- 
rival at  destination  does  not  afreet 
the  operation  of  this  rule.  Pecos, 
etc.,  R.  CO.  v.  Blvlns,  supra.  (3) 
For  damages  recoverable  for  failure 
or  refusal  to  furnish  cars  see  supra 

[c]     Tlurt  there  is  no  market  at 

filac*  of  destination. — It  being  proved 
n  an  action  for  flelay  In  transport- 
ing cattle  that  there  was  no  market 
for  the  cattle  at  their  destination, 
and  there  being  evidence  of  their 
real  or  extrinsic  value  there,  the  jury 
are  properly  charged  to  find  as  dam- 
ages the  difference  between  their  In- 
trinsic value  when  but  for  the 
carrier's  negligence  they  would  have 
arrived  there,  and  such  value  when 
they  were  actually  delivered.  Pecos, 
etc.,  R.  Co.  v.  Crews,  (Tex.  Civ.  A.) 
139    SW   1049. 

59.  See    cases    infra    notes    60-62. 

60.  Ala. — Richmond,  etc.,  R.  Co.  V, 
Trousdale,  99  Ala.  389.  13  S  23,  42 
AmSR   69. 

Ky. — Louisville,  etc..  R.  Co.  v.  Rob- 
inson.   36    SW    6,    18    KyL    275. 

Mo. — Glascock  v.  Chicago,  etc.,  R. 
Co.,  69  Mo.  589;  Sturgeon  v.  St.  Louis, 
etc..  R.  Co..  65  Mo.  669;  Ballentine 
v.  North  Missouri  R.  Co..  40  Mo.  491, 
93  AmD  315;  De  Lisle  v.  St.  Louis, 
etc.,    R.    Co.,    149    Mo.    A.    8,    129    SW 


252;  Hahn  v.  St.  Louis,  etc..  R.  Co., 
141  Mo.  A.  463.  125  SW  1185;  Hen- 
drlx  v.  Wabash  R.  Co.,  107  Mo.  A.  127, 
80  SW  970;  Gann  v.  Chicago  Great 
Western  R.  Co.,  72  Mo.  A.  34;  Doug- 
lass v.  Hannibal,  etc.,  R.  Co.,  61  Mo. 
A.  473;  Armstrong  v.  Missouri  Pac. 
R.  Co..  17  Mo.  A.  403. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Darlington,   (Civ.  A.)  30  SW  261. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co..  76  Wis.  216,  43  NW  1122. 

See  Cleveland,  etc.,  R.  Co.  v.  Strong. 
56  111.  A.  604. 

[a]  Thus,  in  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co.,  66  Mo.  669, 
572,  which  was  an  action  to 
recover  for  damages  caused  by 
delay  In  delivering  a  shipment  of 
hogs,  it  was  held  that  the  court 
properly  Instructed  the  Jury  that  the 
measure  of  damages  was  "the  dif- 
ference in  the  market  worth  of  the 
hogs  when  they  ought  to  have  been 
delivered,  and  when  they  were  actu- 
ally delivered,"  and  also  "the  value 
per  pound  gross  weight  of  the  differ- 
ence when  they  ought  to  have  been 
delivered,  and  when  they  were  actu- 
ally delivered."  The  last  portion 
of  this  Instruction  was  objected  to 
on  the  ground  that  the  difference  in 
the  market  value  of  the  hogs  when 
delivered  and  when  they  ought  to 
have  been  delivered  covered  the  en- 
tire loss;  but  the  court  held  that  It 
was  correct,  saying:  "We  do  not 
understand  how  the  damages  occa- 
sioned by  the  decline  in  the  market 
value  could  cover  a'  loss  occasioned 
by  shrinkage.  Of  course  the  instruc- 
tion must  be  understood  as  only 
Intended  to  give  the  plaintiff  the 
difference  between  the  amount  of 
shrinkage  which  would  have  oc- 
curred had  the  train  gone  through  in 
the  usual  time  and  that  which  actu- 
ally happened.  It  was  proved,  or  at 
least,  there  was  evidence  to  -show, 
that  the  shrinkage  between  Wells- 
vllle  (where  the  hogs  were  delivered 
for  transportation),  and  St.  Louis, 
their  place  of  destination,  was  usu- 
ally about  six  pounds,  whereas  the 
actual  shrinkage  in  this  case  was 
about  twenty  pounds  per  head.  The 
damages,  therefore,  authorized  by  the 
instruction,  supposing  the  testimony 
on  the  subject  to  have  been  satis- 
factory, would  have  been  the  value 
of  fourteen  pounds,  and  not  of  the 
entire  shrinkage." 

61.  Priestly  v.  Northern  Indiana, 
etc.,  R.  Co.,  26  111.  205,  79  AmD  369; 
Gann  v.  Chicago,  etc.,  R.  Co.,  72  Mo. 
A.   34. 

63.  Newport  News.  etc..  R.  Co.  v. 
Mercer.  96  Ky.  475,  29  SW  301.  16 
KyL  555. 

63.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Truskett,  104  Fed.  728.  44  CCA  179 
[aff  186  U.  S.  480,  22  SCt  943,  46  L. 
ed.  1259];  Woodward  v.  Illinois  Cent. 
R.  Co.,  30  F.  Cas.  No.  18,006,  1  Biss. 
403. 

Ark. — Crutcher  v.  Choctaw,  etc.,  R. 
Co.,   74    Ark.   358,   85  SW  770. 

Ga. — Southern  Express  Co.  v.  Ha- 
naw,    134    Ga.    445,    67    SE    944,    137 


[y  453]  f.  Interest;  Deduction  of  Freight 
Charges.  A  large  number  of  decisions  in  which  the 
complaint  has  demanded  interest  hold  that  interest 
on  the  value  of  the  shipment  during  the  time  of 
the  reasonable  delay  is  recoverable  as  damages.0 
and  it  has  been  held  that  the  fact  that  a  greater 
rate  of  interest  than  the  legal  rate  is  demanded 
does  not  prevent  a  recovery  of /the  legal  rate.**  Un- 
paid freight  is  to  be  deducted  from  the  amount  of 
damage,  as  the  owner  receives  the  advantage  of  the 
transportation.*5 

[4  454]  g.  Depreciation  in  Market  Value  be- 
tween Time  of  Arrival  and  Time  of  Sale.  Where 
goods  have  unreasonably  been  delayed,  there  can 
be  no  recovery  for  depreciation  in  market  value  oc- 
curring after  the  time  the  goods  actually  arrived 
and  could  have  been   sold,     nor  after  such  time 

AmSR  327;  East  Tennessee  etc.,  R 
Co.  v.  Johnson,  86  Ga.  497.  11  SE 
809. 

111. — Coats  v.  Chicago,  etc.,  R.  Co., 
144  111.  A.  81  [rev  on  other  grounds 
229  111.  154.  87  NE  9291. 

La. — Murrell  v.  Dixey,  14  La.  Ann. 
298. 

Miss. — Illinois  Cent  R.  Co.  v. 
Haynes,  64  Miss.  604.  1  S  765. 

Mo. — Dunn  v.  Hannibal,  etc.,  R.  Co., 
68  Mo.  268;  Smith  v.  Whitman,  13 
Mo.  352;  R.  E.  Funston  Dried  Fruit, 
etc,  Co.  v.  Toledo,  etc...  R.  Co.,  163 
Mo.  A.   426.   143  SW  839. 

N.  T. — Frey  v.  New  York  Cent, 
etc..  R.  Co.,  114  App.  Div.  747,  100 
NYS  225. 

N.  C. — Lee  v.  St  Louis,  etc,  R 
Co..  136  N.  C.  633,  48  SE  809. 

Tex. — Texas  Cent.  R.  Co.  v.  Han- 
nay-Frerichs,   104   Tex.   603.    142   SW 


1163  [mod  fciv.  A.)  ISO  SW  2501; 
Dorrance  v.  International,  etc.,  R. 
Co.,  103  Tex.  200,  126  SW  561:  Gulf 
Coast,  etc.,  R.  Co.  v.  McCarty,  82 
Tex.  608,  18  SW  716;  Ft.  Worth,  etc, 
R.  Co.  v.  Greathouse,  82  Tex.  104.  17 
SW  834;  Houston,  etc.,  R,  Co.  v. 
Jackson,  62  Tex.  209;  Missouri,  etc.. 
R.  Co.  v.  Gray.  (Civ.  A.)  160  SW 
434;  Gulf  .etc.  R.  Co.  v.  Batte.  (Civ. 
A.)  81  SW  813:  Texas,  etc..  R.  Cc 
v.  Murtishaw.  34  Tex.  Civ.  A.  447, 
78  SW  953;  Texas,  etc.,  R.  Co.  v. 
Smissen.  81  Tex.  Civ.  A.  549.  73  SW 
42:  Gulf,  etc.,  R.  Co.  v.  Lee,  (Civ. 
A.)  65  SW  64;  Southern  Pac.  Co.  v. 
Anderson,  26  Tex.  Civ.  A.  518.  63  SW 
1023;  Texas,  etc.,  R.  Co.  v.  Trues- 
dell,  21  Tex.  Civ.  A.  126.  51  SW  272; 
International,  etc.,  R.  Co.  v.  Lewis, 
(Civ.  A.)    23   SW  323. 

Vt— Newell  v.  Smith,  49  Vt  256; 
Laurent  v.  Vaughn.  30  Vt.  90. 

B.  C. — Hamilton  v.  Hudson's  Bay 
Co..  1   B.  C.  176. 

[a]  Am  punitive  damages. — In  one 
case  interest  on  the  amount  of  dam- 
age to  the  goods  while  in  the  hands 
of  the  carrier  was  allowed  as  puni- 
tive damages  for  gross  negligence. 
Wolfe  v.  Lacy,  30  Tex.  349. 

[b]  Under  the  statutes  of  Ten- 
nessee Interest  Is  not  recoverable  on 
the  amount  found  due  as  damages 
for  injuries  sustained  by  delay  In 
shipment.  Illinois  Cent.  R  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568,  68  SW  303.  78  AmSR  933.  60 
LRA  729 

[c]  In  Texas  It  has  been  held 
that  such  Interest  Is  allowed  as  a 
matter  of  law,  even  though  It  was 
not  asked  for  In  the  pleadings.  Ft 
Worth,  etc.,  R.  Co.  v.  Greathouse,  8! 
Tex.  104.  17  SW  834. 

64.  Dorrance  v.  International  etc . 
R.   Co.,   103  Tex.   200.   125   SW  561. 

65.  Crutcher  v.  Choctaw,  etc.,  U. 
Co.,  74  Ark.  358,  85  SW  770:  St. 
Louis,  etc.,  R.  Co.  v.  Phelps.  46  Ark. 
485;  Southern  Express  Co.  v.  Hanaw. 
134  Ga.  445.  67  SE  944.  137  AmSR 
227;  East  Tennessee,  etc.,  R.  Co.  > 
Johnson.  85  Ga.  497,  11  SE  809;  Van 
Llndley  v.  Richmond,  etc.,  R.  Co.,  8.» 
N.   C.   547. 

66.  Glascock    v.    Chicago,    etc.,   H 
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can  there  be  any  recovery  for  the  expense  of  keep- 
ing the  goods,  or  for  shrinkage  in  weight,  or  depre- 
ciation in  actual  value." 

[f  455]  h.  Exemplary  or  Punitive  Damages. 
Exemplary  or  punitive  damages  are  not  recoverable 
for  unreasonable  delay  in  transportation,  unless 
such  delay  was  due  to  gross  negligence  or  oppres- 
sion, or  to  a  willful,  conscious,  or  wanton  disregard 
of  the  shipper's  rights.™  But  where  the  earner's 
conduct  in  delaying  the  shipments  showed  a  reckless 
and  wanton  disregard  of  the  shipper's  rights,  puni- 
tive damages  have  been  allowed. 

[$  456]  i.  Special  Damages'0— (1)  Statement 
of  General  Principles  Affecting  Sight  to  Special 
Damages11 — (a)  In  Absence  of  Notice  of  Circum- 
stances Requiring  Prompt  Shipment — aa.  State- 
ment of  Rule.  It  is  a  rule  of  universal  application 
that  damages  recoverable  for  delay  in  transporta- 


tion must  be  such  as  might  reasonably  have  been 
contemplated  by  the  parties  at  the  time  the  con- 
tract of  carriage  was  made,  and  that  special  dam- 
ages for  delay  are  recoverable  only  in  case  the 
shipper,  at  or  before  the  time  he  tendered  his 
goods  for  shipment,  informed  the  carrier  of  the 
apeoial  circumstances  which  rendered  a  prompt 
transportation  and  delivery  of  the  goods  at  their 
destination  necessary.'2  The  rule  in  tts  application 
is  not  limited  to  contracts  of  sale  in  contemplation 
by  the  shipper,  but  is  applied  to  the  varying  phases 
of  mercantile  life,  upon  the  theory  that  unless 
the  carrier  be  made  aware  by  the  shipper,  at  the 
time  of  shipment,  of  the  urgency,  and  the  circum- 
stances that  require  unusual  dispatch  or  care  in 
transportation,  it  cannot  be  presumed  to  know  the 
facts,  the  existence  and  knowledge  of  which  upon 
its  part  present  the  legal  status  upon  which  its 


Co..  69  Mo.  589  (where  it  was  held 
that  evidence  la  not  admissible  to 
show  that,  between  the  time  of  the 
.  arrival  or  the  foods  and  the  time 
'  when  they  were  sold,  a  decline  in 
the  market  took  place)-  Ay  res  v. 
Chicago,  etc.,  R.  Co..  71  win.  872.  37 
NW  Iti.  6  AmSR  226.  75  Wis.  216. 
4J  NW  1122. 

07.  Ayres  v.  Chicago,  etc.,  R.  Co.. 
76  Wis.   215,  42  NW  1122. 

fa]  Thus,  in  an  action  against  a 
railroad  company  for  delay  In  trans- 
porting hogs,  it  appeared  that 
through  defendant's  negligence  the 
hogs  were  put  on  the  Chicago  mar- 
|  kef  on  Saturday,  instead  of  on  Thurs- 
!  day;  that  there  was  no  market  for 
i  them  till  Monday,  when  they  could 
all  have  been  sold;  but  that  plaintiff 
■old  only  part  of  them  on  Monday, 
keeping  the  balance  until  Tuesday 
and  Wednesday,  when  he  sold  for 
less  than  on  Monday.  It  was  held 
that  he  could  recover  for  the  expense 
of  keeping,  shrinkage  In  weight,  and 
depreciation  in  value,  only  from 
Thursday  until  Monday.  Ayres  v. 
Chicago,  etc.,  R.  Co.,  75  Wis.  215,  43 
NW   H22. 

SB.  Southern  R  Co.  v.  Coleman, 
153  Ala.  266,  44  S  837;  Lord  v.  Maine 
Cent.  R.  Co..  105  Me.  255.  74  A  117; 
American  Express  Co.  v.  Burke,  104 
Miss.  275,  61  S  312;  Yazoo,  etc.,  R. 
Co.  v.  Christmas,  89  Miss.  686,  42 
S  169;  Darlington  County  Fair,  etc., 
Assoc  v.  Atlantic  Coast  Line  R.  Co., 
90  S.  C.  436.  73  SE  790. 

[a]  Illustrations. — (1)  A  shipper 
Is  not  entitled  to  recover  punitive 
damages  for  delay  in  delivering  a 
horse  on  a  special  train  hired  tor  the 
purpose  under  a  special  contract, 
such  delay  being  caused  by  the  nec- 
essary repair  of  a  trestle,  made  nec- 
essary by  quicksand  filling  into 
treatle  timber  holes  when  timbers 
were  removed  to  put  in  new  timbers. 
Darlington  County  Fair,  etc.,  Assoc. 
v.  Atlantic  Coast  Line  R.  Co.,  90  S. 
a  436.  73  SB  790.  (2)  Where  delay 
In  the  transportation  of  goods  ap- 
pears to  have  been  occasioned  by  an 
Inclination  of  the  carrier  to  enforce 
its  regulations  for  prepayment  of 
freight,  which,  although  reasonable, 
had  not  been  brought  to  the  ship- 
per's attention,  and  the  actual  Injury 
to  the  goods  resulted  without  Us 
knowledge,  and  there  was  nothing 
warranting  a  finding  of  wrongful  in- 
tent, exemplary  damages  were  not 
recoverable.  Lord  v.  Maine  Cent.  R. 
Co..  105  Me.  256.  74  A  117.  (3)  Proof 
that  the  agent  of  a  carrier  at  the 
destination  of  a  shipment  did  not 
locate  the  car  in  which  the  same 
was  is  proof  of  simple  negligence 
only  and  does  not  authorise  exam- 
plary  damages  for  delay  In  the  de- 
livery of  the  shipment.  Southern  R 
Co.  v.  Coleman.  153  Ala.  266.  44  S 
337.  (4)  Mistake  of  a  carrier's  clerk 
in  billing  goods  to  the  wrong  desti- 
nation, which  mistake  the  carrier 
Immediately  corrected,  on  notice,  by 
sending  out  a  tracer,  and  the  refusal 
of  the  connecting  carrier  to  deliver 


the  goods  without  payment  of 
charges  for  the  extra  haul  resulting 
from  the  mistake,  do  not  make  a 
case  of  willfulness,  oppression,  or 
wanton  disregard  of  the  shipper's 
rights  by  the  original  carrier,  au- 
thorising punitive  damages  for  the 
delay.  Yaaso,  etc,  R.  Co.  v.  Christ- 
mas,  89   Miss.   686,   42  S   169. 

68.  Mills  v.  Southern  R.  Co.,  90 
S.  C.  366,  73  SE  772. 

70.  Xslalblllty  of  oonnsoting'  oarrlsr 
for  special  damages  see  Infra  J  900. 

71.  Bpeclso  applications  of  nut 
see  Infra  il  463-471. 

78.  U.  S. — Simons-Mayrant.Co.  v. 
Atlantic  Coast  Line  R.  Co.,  207  Fed. 
387;  Central  Trust  Co.  v.  Savannah, 
etc.,  R.  Co.,  69  Fed.  683. 

Ala. — Southern  R.  Co.  v.  Langley, 
184  Ala.  524,  63  S  545;  Southern  R. 
Co.  v.  Moody,  169  Ala.  292.  294.  63  S 
1016  [clt  Cyc];  Southern  R.  Co.  v. 
Lewis,  166  Ala.  451.  51  S  863;  Pllcher 
v.  Central  of  Georgia  R.  Co.,  155  Ala. 
316.  46  S  765;  Louisville,  etc,  R.  Co. 
v.  Cheatwood,  (A.)  68  8  720,  721  [clt 
Cyc];  Illinois  Cent.  R.  Co.  v.  Broth- 
ers, 12  Ala.  A.  351.  67  S  628. 

Ark. — Chicago,  etc.,  R.  Co.  v.  New- 
house  Mill,  etc.,  Co.,  90  Ark.  462, 
119  SW  646;  Choctaw,  etc.,  R.  Co.  v. 
Rolfe,  76  Ark.  220,  88  SW  870;  Choc- 
taw, etc.,  R.  Co.  v.  Walker.  71  Ark. 
671.  76  SW  1068:  Murrell  v.  Pacific 
Express  Co.,  64  Ark.  22,  14  SW  1098, 
26  AmSR  17;  St  Louis,  etc..  R.  Co. 
v.  Mudford,  48  Ark.  502,  3  SW  814. 

Fla. — Williams  v.  Atlantic  Coast 
Line  R.  Co.,  56  Fla.  735.  48  S  209; 
131  AmSR  169,  24  LRANS  134. 

Qa. — Columbus,  etc.,  R.  Co.  v. 
Flournoy,  75  Ga.  745. 

111. — Illinois  Cent.  R  Co.  v.  Cobb, 
64  111.  128;  Illinois  Cent.  R.  Co.  v. 
McClellan.  64  111.  68,  6  AmR  83; 
Priestly  v.  Northern  Indiana,  etc.,  R. 
Co..  26  IU.  206,  79  AmD  369;  Produce 
Reporter  Co.  v.  Adams  Express  Co., 
176  111.  A.  74;  Wabash,  etc.,  R.  Co. 
v.  Lynch.  12  111.  A.  365. 

Ky. — Stone  v.  Adams  Express  Co., 
122  SW  200;  Franklin  v.  Louisville, 
etc.,  R.  Co.,  116  SW  766;  Illinois 
Cent  R.  Co.  v.  Hopklnsvllle  Canning 
Co.,  182  Ky.  678,  116  SW  758;  Brand 
v.  Illinois  Cent  R.  Co.,  108  SW  266, 
32  KyL  1385;  Louisville,  etc.,  R.  Co. 
v.  Mink,  126  Ky.  337.  i02  SW  294, 
31  KyL  833;  Illinois  Cent  R.  Co.  v. 
Nelson,   97   SW  757.   3,0  KyL   114. 

Mass. —  Swift  River  Co.  v.  Fltch- 
burg  R.  Co.,  169  Mass.  326,  47  NE 
1015,  61  AmSR  288;  Mather  v.  Amer- 
ican Express  Co..  138  Mass.  66,  62 
AmR  268;  Harvey  v.  Connecticut, 
etc..  R  Co.,  124  Mass.  421,  26  AmR 
678 

Mich. — U.  S.  Express  Co.  v.  Root 
47  Mich.  231.  10  NW  361. 

Miss.— Southern  Pac.  R.  Co.  v. 
Lyon.  107  Miss.  777.  66  S  209;  Ameri- 
can Express  Co.  v.  Burke,  104  Miss. 
276,  61  S  212;  American  Express  Co. 
v.  Jennings,  84  Miss.  829,  38  S  374, 
109  AmSR  708:  Vlcksburg,  etc.,  R. 
Co.  v.  Ragsdale,  46  Miss.  468  (lead- 
ing case). 

Mo. — Dunne  v.  St   Louis,  etc,  R. 


Co.,  166  Mo.  A.  372,  148  SW  997; 
Rogan  v.  Wabash  R.  Co,  61  Mo.  A. 
665. 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co..  48  N.  H.  455.  2  AmR  267. 

N.  J. — Higglns  v.  U.  S.  Express 
Co.,  83  N.  J.  L.  398.  85  A  450. 

N.  Y. — Brown  v.  Weir,  95  App.  Div. 
78.  88  NYS  479;  Brauer  v.  Oceanic 
Steam  Nav.  Co..  66  App.  Div.  605, 
73  NYS  291;  Detmar-Wallen  Co.  v. 
Delaware,  etc..  R.  Co.,  89  Misc.  252. 
163  NYS  287;  Rosenberg  v.  Delaware, 
etc..  R.  Co.,  88  Misc.  1.  150  NYS  75; 
Lichtenstein  v.  Fargo,  66  Misc.  149, 
121  NYS  327;  Bracco  v.  Merchants' 
Despatch  Transp.  Co.,  61  Misc.  60, 
113  NYS  131;  Wolfe  v.  Weir,  61  Misc. 
67,  112  NYS  1078;  Goodfleld  v.  Piatt, 
130  NYS  180;  Harris  v.  Fargo,  113 
NYS   577,  578    [quot  Cyc]. 

N.  C— Asheboro  Wheelbarrow,  etc., 
Co.  v.  Southern  R.  Co.,  149  N.  C. 
261.  62  SE  1091;  Harper  Furniture 
Co.  v.  Southern  Express  Co..  148  N. 
C.  87.  62  SE  146,  128  AmSR  588.  30 
LRANS  483  and  note;  Davidson  Dev. 
Co.  v.  Southern  R.  Co.,  147  N.  C. 
503.  Gl  SE  381;  Tlllinghast-Styles  Co. 
v.  Providence  Cotton  Mills,  143  N. 
C.  268,  55  SE  521;  Sharpe  v.  South- 
ern R.  Co,   130  N.  C.   613,  41   SE  799. 

Okl. — Choctaw,  etc.,  R  Co.  v. 
Jacobs,   15  Okl.  493,  82  P  602. 

Pa. — Clyde  Coal  Co.  v.  Pittsburg, 
etc.,    R.    Co.,    226    Pa.    391,    75    A    696, 

26  LRANS  1191  and  note;  Hoffman 
v.  Delaware,  etc.,  R.  Co.,  39  Pa. 
Super.   47. 

S.  C. — Moore  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  19,  67  SE  11;  Towles 
v.  Atlantic  Coast  Line  R.  Co,  81 
S.  C.  601,  65  SE  638;  Green  Co.  v. 
Atlantic  Coast  Line  R.  Co,  83  S.  C. 
498,  65  SE  639;  Shleder  v.  Southern 
R.  Co,  83  S.  C.  465,  65  SE  631;  Mc- 
Meekin  v.  Southern  R.  Co.,  82  S.  C. 
468,  64  SE  413;  Kolb  v.  Southern  R. 
Co,  81  S.  C.  536,  62  SE  72;  Rutland 
v.  Southern  R.  Co.,  81  S.  C.  448,  62 
SE  865:  Matheson  v.  Southern  R.  Co, 
79  S.  C.  156,  60  SE  437;  Strange  v. 
Atlantic  Coast  Line  R.  Co,  77  S.  C. 
185,  57  SE  724;  McKerall  v.  Atlantic 
Coast  Line  R.  Co,  76  S.  C.  338,  56 
SE  966;  Milhous  v.  Atlantic  Coast 
Line  R.  Co,  75  S.  C.  351,  65  SE  764; 
Guess  v.  Southern  R.  Co,  73  S.  C. 
264,  63  SE  421;  Wesner.  etc,  Mfg. 
Co.  v.  Atlantic  Coast  Line  R.  Co,  71 
S.  C.  211,  50  SE  789;  Traywlck  v. 
Southern  R  Co,  71  S.  C.  82,  50  SE 
549.   110   AmSR   563. 

Tenn.-r-Illinols  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600; 
Illinois  Cent.  R  Co.  v.  Southern 
Seating,  etc,  Co,  104  Tenn.  668,  58 
SW    303.    50    LRA    729. 

Tex. — San  Antonio,  etc,  R.  Co.  v. 
Houston  Packing  Co,  167  SW  228; 
Missouri,  etc,  R.  Co.  v.  Belcher,  89 
Tex.  428,  36  SW  6;  Gulf,  etc  R  Co.- 
v.    Loonle.    82    Tex.    823.    18    SW    221, 

27  AmSR  891;  Pacific  Express  Co. 
v.  Darnell,  62  Tex.  639;  Haaaler  v. 
Gulf,  etc,  R.  Co,  (Civ.  A.)  142  SW 
629;  Gulf,  etc,  R.  Co  v.  Barber.  60 
Tex.  Civ.  A.  284.  127  SW  258;  Wells 
v.    Thompson,    68   Tex.   Civ.    A.    616, 
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liability  for  more  than  ordinary  damages  can  be 
predicated.73  In  every  instance  it  is  said  the  shipper 
has  it  within  his  power  to  protect  himself  against 
all  damages,  both  general  and  special,  caused  byj 
delays  or  losses  in  shipment,  by  giving  notice  to 
the  carrier  when  the  contract  is  made.  If  he  fails 
to  avail  himself  of  this  privilege  he  must  suffer 
the  consequences  of  his  own  neglect.74 

[$  457]  bb.  Considerations  on  Which  Role 
Based.  Various  reasons  have  been  assigned  for  the 
foregoing  rule:  (1)  The  principal  reason  assigned 
—  and  it  is  applicable  to  all  contracts  whatever 
may  be  their  nature75 — is  that  the  party  under- 
taking the  delivery  is  held  to  assume,  when  he 
makes  his  contract,  a  liability  only  for  those  dam- 
ages which  would,  in  the  usual  and  ordinary  course 
of  things,  result  from  his  failure  to  perform,  be- 
cause it  is  only  these  that  he  is  required  to  foresee, 
unless  it  is  shown  that  knowledge  of  an  unusual 
situation  of  the  other  party,  in  which  extraordinary 
injury  may  be  caused  by  nondelivery,  has  been 
brought  to  his  attention,  and  that  he  has  contracted 
with  reference  thereto;78  to  allow  other  damages 

116  SW  607;  Pacific  Express  Co.  v. 
Jones.  52  Tex.  Civ.  A.  867,  US  SW 
962;  Haberzettle  v.  Trinity,  etc.,  R. 
Co.,  46  Tex.  Civ.  A.  627,  103  SW  219; 
Ft.  Worth,  etc.,  R.  Co.  v.  Hamm, 
(Civ.  A.)  93  SW  216;  Chicago,  etc., 
R.  Co.  v.  C.  C.  Mill  El.,  etc.,  Co., 
(Civ.  A.)  87  SW  763:  Daube  v.  Chi- 
cago, etc,  R.  Co.,  89  Tex.  Civ.  A. 
24,  86  SW  797;  Grayson  County  Nat. 
Bank  v.  Nashville,  etc.,  R.  Co.,  (Civ. 
A.)  79  SW  1094:  Houston,  etc.,  R. 
Co.  v.  Brown,  33  Tex.  Ctv.  A.  287, 
76  SW  680;  Gulf,  etc,  R.  Co.  v.  Pick- 
ens, (Civ.  A.)  68  SW  166;  Missouri, 
etc,  R.  Co.  v.  Webb,  20  Tex.  Civ.  A. 
431,  49  SW  626;  Belcher  v.  Missouri, 
etc.,  R.  Co.,  47  SW  384,  1020  [rev  on 
other  grounds  92  Tex.  693,  60  SW 
6691;  St.  Louis,  etc..  R.  Co.  v.  Cates, 
15  Tex.  Civ.  A.  135,  38  SW  648;  Atch- 
ison, etc.,  R.  Co.  v.  Bryan,  (Civ.  A.) 
28  SW  98;  Wells  v.  Battle,  5  Tex. 
Civ.  A.  632.  24  SW  353:  Gulf,  etc., 
R.  Co.  v.  Cole,  (A.)  16  SW  176:  Llgon 
v.  Missouri  Pac  R.  Co.,  3  Tex.  A. 
Civ.  Cas.  i  1. 

W.  Va. — Williamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R. 
Co.,  71  W.  Va.  741,  77  SE  333;  De- 
laney  v.  U.  S.  Express  Co.,  70  W. 
Va.  602,  505,  74  SB  512  [quot  Cyc]; 
Clarke-Lawrence  Co.  v.  Chesapeake, 
etc.,   R.   Co.,   63   W.   Va.   423,   429,    61 


SE  864    [quot  Cyc], 

Wis. — Bradley  v.  Chicago,  etc.,  R. 
Co.,  94  Wis.  44,  68  NW  410;  Thomas, 
etc.,  Mfg.  Co.  v.  Wabash,  etc.,  R.  Co., 
62  Wis.  642,  22  NW  827,  51  AmR 
725.  . 

Eng. — Home  v.  Midland  R.  Co., 
L.R  7  C.  P.  583;  Great  Western  R. 
Co.  v.  Redmayne,  L.  R.  1  C.  P.  329; 
Waller  v.  Midland  Great  Western 
R.  Co.,  L.  R.  4  Ir.  378;  Borrles  v. 
Hutchinson,  18  C.  B.  N.  S.  446,  114 
ECL  446,  144  Reprint  518;  Hadley 
v.    Baxendale,    9    Exch.    841,    156    Re- 

£rlnt    145     (leading    case);    Gee    v. 
ancashlre,    etc.,    R.    Co.,    6    H.   &   N. 
211.    168    Reprint    87. 

Que. — Clarke  v.  Holllday,  39  Que. 
Super.   499. 

Special  damages  will  not  be  con- 
sidered as  being  In  the  contempla- 
tion of  the  parties  unless  the  con- 
ditions out  of  which  8uch\  damages 
might  ordinarily  arise  are  made 
known  to  the  carrier  at  the  time  the 
contract  Is  made."  Texas,  etc.,  R. 
Co.  v.  Hassell,  23  Tex.  Civ.  A.  681, 
684,  68  SW  54. 

"Whenever  special  or  extraordi- 
nary damages,  such  as  would  not 
naturally  or  ordinarily  follow  a 
breach,  have  been  awarded  for  the 
non-performance  of  contracts, 

whether  for  the  sale  or  carriage  of 
goods,  or  for  the  delivery  of  mes- 
sages by   telegraph,   it  has  been  for 


the   reason   that   the   contracts   have 
been    made    with    reference    to    the 

Kecullar  circumstances  known  to 
oth,  and  the  particular  loss  had 
been  In  the  contemplation  of  both 
at  the  time  of  making  the  contract, 
as  a  contingency  which  might  fol- 
low the  non-performance."  Brown 
v.  Weir,  95  App.  Dlv.  78,  81,  88  NYS 
479. 
73.    Hadley  v.  Baxendale,  9  Exch. 


841,  156  Reprint  145  [quot  with  appr 
Hlgglns  v.  U.  S.  Express  Co..  83 
N.  J.   L.    398,    399,   86   A   460]. 


74.  Pacific  Express  Co.  v.  Jones, 
62  Tex.  Civ.  A.  367,  371,  113  SW  952. 

76.  Hadley  v.  Baxendale,  9  Exch. 
341,  156  Reprint  145  (leading  case  on 

?uestion  of  right  to  special  damages 
or  breach  of  contract). 

76.  Franklin  v.  Louisville,  etc..  R. 
Co.,  (Ky.)  116  SW  765;  Bourland  v. 
Choctaw,  etc,  R.  Co.,  99  Tex.  407, 
90  SW  483,  122  AmSR  647,  8  LRANS 
1111. 

"It  is  of  the  utmost  Importance, 
and  Is  simple  fairness,  that  every 
one  entering  Into  a  contract  obliga- 
tion should  know  the  extent  of  the 
risk  he  thereby  assumes  other  than 
liability  for  the  damages  which  may 
naturally  and  proximately  flow  from 
its  breach;  and  he  is  entitled  to  have 
this  Information  in  such  sort  that  It 
may  fairly  be  said  that  such  risk,  in 
the  event  of  a  breach,  was  within 
the  contemplation  of  both  parties  at 
the  time  the  contract  was  entered 
into.  Were  it  otherwise,  the  burden 
upon  freedom  of  contract  might  be- 
come intolerable,  for  by  the  simplest 
form  of  contract  a  party  might  be 
made  to  suffer  ruinous  consequences. 
The  rule  imposes  no  hardship  upon 
the  opposite  party,  for  he  has  hut 
simply  to  give  notice  of  the  special 
circumstances  when  the  obligation  Is 
assumed."  Illinois  Cent.  R.  Co.  v. 
Brothers,  12  Ala.  A.  351,  355,  67  S 
628. 

77.  Simmons-Mayrant  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  207  Fed. 
387;  Moore  v.  Atlantic  Coast  Line  R. 
Co.,  85  S.  C.  18,  67  SE  11;  Towles  v. 
Atlantic  Coast  Line  R.  Co.,  83  S.  C. 
601,  65  SE  638;  Bourland  v.  Choctaw, 
etc.,  R.  Co.,  99  Tex.  407.  90  SW  483, 
122  AmSR  647,  3  LRANS  1111;  Brit- 
ish Columbia,  etc..  Spar,  etc.,  Co.  v. 
Nettleshlp,   L.   R.    3  C.   P.    499. 

"One  of  two  contracting  parties 
ought  not  to  be  allowed  to  obtain  an 
advantage  which  he  has  not  paid 
for."  British  Columbia,  etc.,  Spar, 
etc.,  Co.  v.  Nettleshlp,  L.  R.  3  C.  P. 
499,    508. 

78.  Chicago,  etc.,  R.  Co.  v.  King, 
104  Ark.  215,  148  SW  1035;  Missouri, 
etc,  R.  Co.  v.  Belcher.  88  Tex.  649, 
32    SW    618;    Pacific    Express    Co.    v. 


would  be  to  add  to  the  terms  of  the  contract  an- 
other element  of  damages  not  contemplated  by  the 
parties.77  (2)  Another  reason  for  requiring  the 
notice  is  to  give  the  carrier  an  opportunity  to  pro- 
tect itself  by  special  precaution  against  delay  in 
transportation.78  (3)  However,  other  reasons  us- 
ually assigned  for  the  rule  as  applied  to  contracts 
generally,  such  as  that  the  person  to  whom  the 
notice  is  given  may  have  an  opportunity  of  demand- 
ing additional  compensation,  if  he  so  desires,  or  of 
refusing  to  make  the  contract,  have  no  application 
in  earner  law,  because  the  carrier  is  not  at  liberty 
to  require  the  one  or  to  refuse  the  other.78  Indeed 
this  fact  has  been  urged  as  a  reason  that  special 
damages  should  not  be  allowed  against  carriers  for 
delay  in  transportation,  but  the  courts  in  which  this 
contention  was  made  thought  otherwise.80 

[$  458]  (b)  la  Case  of  Notice  of  Special  Cir- 
cumstances— aa.  Statement  of  Rule.  On  the  other 
hand,  the  rule  is  equally  well  settled  that  special 
damages  for  delay  in  the  shipment  of  goods  are 
recoverable  when  the1  carrier  has  notice  that  a  delay 
in  delivery  will  result  in  such  damages.81  As  other- 
Jones,  52  _Tex.  Civ.  A.  367.  113  SW 
962;  Gulf,  etc..  R.  Co.  v.  Gilbert,  4 
Tex.  Civ.  A.  866,  22  SW  760.  23  SW 
320. 

79.  Chicago,  etc.,  R.  Co.  v.  King-, 
supra. 

80.  Chicago,  etc.,  R.  Co.  v.  Plant- 
ers' Gin,  etc.,  Co.,  88  Ark.  77,  113  SW 
352:  Missouri,  etc,  R.  Co.  v.  Belcher, 
89  Tex.   428,  85  SW  6. 

"It  Is  contended  here  on  behalf  of 
the  carrier  that  such  special  damages 
should  never  be  allowed  against  a 
railroad  In  this  state  because  it  is 
by  law  deprived  of  the  privilege  of 
declining  to  receive  the  shipment, 
of  limiting  Its  liability,  or  of  charg- 
ing extra  compensation  for  the  extra 
liability,  and  therefore  it  cannot  be 
said  to  have  contracted  with  refer- 
ence thereto  or  to  have  received  any 
compensation  therefor.  While  the 
correctness  of  this  contention  is 
strongly  Intimated  by  high  authority, 
Home  v.  Midland  R.  Co.,  L.  R.  8  C. 
P.  131,  6  ERC  506,  we  do  not  think 
it  based  upon  sound  principle,  be- 
cause (1)  by  the  very  nature  of  its 
business  It  invites  the  passage  over 
Its  line,  at  the  rates  fixed  t>y  the 
Commission,  of  the  usual  commerce 
of  the  country,  some  of  which  It 
must  know  will  be  tendered  to  it 
with  notice  of  special  conditions,  and 
such  invitation  and  tender  constitute 
a  contract  with  reference  to  such 
conditions;  (2)  it  must  be  assumed 
that  the  rates  fixed -by  the  Commis- 
sion Include  extra  compensation  for 
this  class  of  risks  as  one  of  the  or- 
dinary and  fixed  charges  of  opera- 
tion, and  that  therefore  the  shippers 
generally  have  paid  for  this  measure 
of  indemnity;  and  (3)  the  carrier  has 
the  opportunity  to  make  immediate 
preparation  to  guard  against  the 
breach."      Missouri,    etc.,    R.     Co.    v. 


Belcher,   89   Tex.    428,   430.    36    SW  6- 

81.  Ala. — Southern  R.  Co.  v. 
Lewis.  165  Ala.  451,  51  S  863;  Pilcher 
v.  Central  of  Georgia  R.  Co.,  155  Ala. 
316.   46   S   765. 

Ark.— St.  Louis,  etc.,  R.  Co.  v. 
Lamb,  96  Ark.  209.  128  SW  1030: 
Chicago,  etc.,  R.  Co.  v.  Planters' 
Gin,  etc,  Co.,  88  Ark.  77.  113  SW  352: 
St.  Louis,  etc.,  R.  Co.  v.  Osier.  86 
Ark.  179.  110  SW  698.  17  LRANS 
327;  Cruteher  v.  Choctaw,  etc.,  R 
Co.,    74    Ark.    368,    86    SW   770. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412,  1  SE  261,  4 
AmSR    92. 

111. — Priestly  v.  Northern  Indiana, 
etc.,  R.  Co.,  26  111.  206.  79  AmD  369. 

Iowa. — Bliy  v.  Adams  Express  Co., 
141    Iowa   407,   119   NW   706. 

Ky. — Louisville,  etc,  R  Co.  v. 
Gormley,  109  SW  364,  83  KyL  188. 
freh  den  111   SW  289,   S3  Kyi.  802]: 


For  later  cases,  developments  and  oaangM  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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wise  expressed,  where  at  the  time  of  entering  into 
a  contract  both  parties  knew  and  contemplated 
that,  if  a  breach  is  committed,  some  injury  will 
occur  in  addition  to  the  natural  and  ordinary  con- 
sequences of  the  breach,  the  person  committing  the 
breach  will  be  liable  to  give  compensation  or  dam- 
ages on  the  occurrence  of  the  injury.'1  Notice  of 
special  circumstances,  it  is  said,  puts  on  -  the  car- 
rier the  duty  to  use  diligence  commensurate  to  the 
requirements  of  the  case.**  The  carrier's  duty, 
however,  is  fully  performed  when  on  receiving  the 
notice  it  uses  reasonable  diligence  to  forward  the 
goods  promptly.*4  In  the  application  of  the  rule, 
it  is  of  no  importance  that  the  amount  of  the  dam- 
ages cannot  be  estimated  at  the  time  the  contract 
of  shipment  is  entered  into.**  The  important  con- 
sideration on  which  the  right  to  recover  special 
damages  depends  is  not  that  the  extent  or  amount 
of  such  damages  was  estimated  by  the  parties,  but- 


that,  when  the  contract  was  made,  the  fact  that 
such  special  damages  might  follow  the  breach  was 
contemplated  by  the  parties.** 

[$459]  bb.  Time  of  Giving  Notice.  To  render 
effective  the  notice  of  special  circumstances,  it  is 
essential  that  it  be  given  at  or  before  the  time  of 
the  making  of  the  contract  of  shipment.8'  A  notice 
of  the  circumstances  rendering  prompt  transporta- 
tion necessary,  given  after  the  carrier  has  accepted 
the  goods  for  transportation,  does  not  affect  the 
original  contract  and  is  not  sufficient  to  fasten  on 
-the  carrier  a  liability  for  special  damages  growing 
out  of  such  circumstances  on  account  of  delay 
occurring  during  transportation.88  Thus  a  notice 
is  insufficient  which  is  given  after  the  shipment 
has  started  on  its  way  and  before  it  has  reached 
its  destination,*9  after  the  damages  have  already  ac- 
crued,90 or  after  a  reasonable  time  for  the  delivery 
of  the  goods.*1     In  the  application  of  the  rule,  it 


Louisville,  etc,  R.  Co.  v.  Mink,  126 
Ky.  837.  103  sV  294.  21  KyL  833: 
Illinois  Cent.  R.  Co.  v.  Watklns,  91 
SW  1122.  28  KyL.  1254;  Illinois  Cent. 
R.  Co.  v.  Mossbarger.  »1  SW  1121. 
28  KyL  1217. 

He. — Grindle  v.  Eastern  Express, 
(7   Me.    217.    24   AmR   31. 

Miss. — Vlcksburg.  etc.,  R  Co.  v. 
Ragsdale,  48  Miss.  458. 

N.  T. — Gladhill  Wall  Paper  Co.  v. 
Baltimore,  etc..  R.  Co.,  119  NYS  623. 

N.  C. — Harper  Furniture  Co.  v. 
Southern  Express.  148  N.  C.  87,  62 
NE  145.  128  AmSR  588,  20  LRANS 
483. 

Okl. — Ft.  Smith,  etc  R.  CC.  v. 
Williams,  30  Okl.  726,  121  P  276,  40 
LRANS    494. 

S.  C. — Mills  v.  Southern  R.  Co.,  »0 
8.  C.  366,  73  SE  772;  Martin  v.  Sea- 
board Air  Line  R.  Co.,  70  S.  C.  8, 
40  SE  616. 

Tenn. — Illinois  Cant.  R.  Co.  v. 
Johnson,  116  Tenn.  624.  94  SW  600; 
Illinois  Cent  R  Co.  v.  Southern 
Seating-,  etc,  Co..  104  Tenn.  568,  68 
SW  302,  78  AmSR  933,   50   LRA  729. 

Tex. — Gulf,  etc,  R.  Co.  v.  Nelson, 
(Civ.  A.)  139  SW  881;  Missouri  R. 
Co.  v.  Harris,  (Civ.  A.)  188  SW  1085; 
St.  Louis  Southwestern  R  Co.  v. 
Chatham,  (Civ.  A.)  136  SW  111; 
Waugh  v.  Gulf,  etc,  R.  Co.,  62  Tex. 
Civ.  A.  515,  131  SW  843;  Dorrance 
v.  International,  etc,  R.  Co.,  (Civ. 
A)  126  SW  694;  Gulf,  etc.,  R  Co.  v. 
Hodge,  (Civ.  A.)  39  SW  986;  Gulf, 
etc,  R.  Co.  v.  Corapton.  (Civ.  A.)  38 
8W  220;  Gulf,  etc.,  R.  Co.  v.  Gilbert, 
4  Tex.  Civ.  A.  366,  23  8W  760. 

Eng. — Hydraulic  Engineering  Co. 
▼.  McHaffle,  4  Q.  B.  D.  670.  23  ERC 
558;  British  Columbia,  etc..  Spar,  etc., 
Co.  v.  Nettleship.  L.  R  8  C.  P.  499; 
Gee  v.  Lancashire,  etc.,  R  Co.,  6  H. 
&   N.   211,   158   Reprint  87. 

fa]  Ulnstrattons. — (1)  An  insured 
delivered  to  the  agent  of  an  express 
company  the  semiannual  premium  on 
his  life  policy  to  be  forwarded  by 
the  company  to  the  insurer.  The 
agent,  with  knowledge  that  the  policy 
would  lapse  If  the  premium  was  not 
paid  on  or  before  eight  days  after 
receiving  It,  failed  to  deliver  It  to 
the  Insurer.  It  was  held  that  pri- 
marily the  express  company  was  lia- 
ble for  the  value  of  the  policy  on 
the  day  on  which  it  lapsed,  both 
parties  having  contemplated  such 
damages  from  the  knowledge  of  the 
facts.  Grindle  v.  Eastern  Express 
Co.,  67  Me.  317,  24  AmR  31.  (2)  The 
measure  of  damages  for  failure  of 
defendant  express  company,  with 
knowledge  of  the  facts,  to  deliver  a 
bicycle  which  plaintiff  had  purchased 
and  shipped  for  use  during  her  vaca- 
tion, she  being  unable  to  use  It  at 
other  times.  Is  the  value  of  the  bi- 
cycle, and  not  the  cost  of  hiring 
another  during  her  vacation,  al- 
though at  the  close  of  her  vacation 
defendant  offered  to  deliver  It,  and 
she  refused  to  receive  it,  no  bicycle 
being  obtainable  at  the  place  where 
her  vacation  was  spent.     Mitchell  v. 


Weir,  19  App.  Dlv.  183.  45  NYS  1085 
raff  19  Misc.  530,  43  NYS  1123,  8 
NYAnnOas  400J.  (3)  For  further 
applications  of  this  rule  see  infra 
I  468  et  seq. 

83.  Hydraulic  Engineering  Co.  v. 
McHaffle,  4  Q.  B.  D.  670,  23  ERC 
558. 

"If  there  be  special  circumstances, 
known  to  both  parties  to  the  con- 
tract of  shipment,  surrounding  the 
Intended  use  of  the  property,  which 
would  augment  the  damages  result- 
ing from  delay,  and  which  both  par- 
ties reasonably,  contemplated  from  a 
knowledge  of  those  circumstances, 
the  carrier  will  be  liable  therefor." 
Crutcher  v.  Choctaw,  etc,  R  Co.,  74 
Ark.   358,   360,  85   SW   770. 

83.  Chicago,  etc..  R.  Co.  v.  Plant- 
ers1 Gin,  etc.,  Co.,  88  Ark.  77,  113  SW 
352. 

84>.  Chicago,  etc.  R.  Co.  v.  Plant- 
ers' Gin,  etc,  Co.,  88  Ark.  77,  113 
SW  252. 

85.  Gladhill  Wall  Paper  Co.  v. 
Baltimore,  etc.,  R.  Co.,  119  NYS  623. 

88.  Gladhill  Wall  Paper  Co.  v. 
Baltimore,  etc.  R.  Co.,  119  NYS  623. 

87.  See    cases    infra    notes    88-92. 

88.  U.  S. — Stmmons-Mayrlmt  Co. 
v.  Atlantic  Coast  Line  R.  Co.,  207 
Fed.    387. 

Ala. — Southern  R.  Co.  v.  Lewis, 
165  Ala.  461,  51  S  863;  Pllcher  v. 
Central  of  Georgia  R.  Co.,  165  Ala. 
316,  46  S  765;  Louisville,  etc,  R  Co. 
v.  Cheatwood,  (A.)  68  S  720,  721  tclt 
Cyc). 

Ark. — Chicago,  etc,  R  Co.  v. 
Thomas,  118Ark.  406,  176  SW  681: 
Chicago,  etc,  R.  Co.  v.  King,  104 
Ark.  215,  148  SW  1035;  Chicago,  etc., 
R.  Co.  v.  Planters'  Gin.  etc.,  Co.,  88 
Ark.  77,  113  SW  362;  Crutcher  v. 
Choctaw,  etc.,  R  Co.,  74  Ark.  358, 
85  SW  770;  Choctaw,  etc.,  R  Co.  v. 
Walker,  71  Ark.  671.  76  SW  1058; 
St.  Louis,  etc.,  R.  Co.  v.  Mudford, 
48  Ark.  602,  3  SW  814:  St.  Louis, 
etc.,    R.   Co.    v.   Phelps,   46   Ark.   485. 

Ky. — Franklin  v.  >Loui8v)lle,  etc., 
R.  Co.,  116  SW  765;  Illinois  Cent.  R. 
Co.  v.  Nelson,  97  SW  757.  30  KyL 
114. 

Miss. — Southern  Pac.  R.  Co.  v. 
Lyon.  107  Miss.  777,  66  S  209;  Yaxoo, 
etc,  R.  Co.  v.  Allen,  106  Miss.  276, 
63  S  572;  Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale.  46   Miss.  458. 

Mo. — Rogan  v.  Wabash  R.  Co.,  51 
Mo.    A.    665. 

N.  Y. — Harris  v.  Fargo,  118  NYS 
577,   578    [quot  Cyc]. 

Okl. — Missouri,  etc..  R  Co.  v. 
Foote,  149  P  223;  St  Louis,  etc,  R. 
Co.  v.  Farmers'  Union  Gin  Co.,  84 
Okl.   270,   126   P  894. 

S.  C. — Towles  v.  Atlantic  Coast 
Line  R  Co.,  83  S.  C.  601,  65  SE  638; 
McMeekln  v.  Southern  R.  Co.,  82  S. 
C.    468,  64   SE  413. 

Tenn. — Illinois  Cent  R.  Co.  v. 
Johnson,   116  Tenn.   624,   94    SW   600. 

Tex. — Missouri,  etc.,  R  Co.  v. 
Belcher,  89  Tex.  428.  36  SW  6;  Gulf, 
etc,  R  Co.  v.  Cherry.  (Civ.'  A.)  129 
SW  152;  Pacific  Express  Co.  v.  Jones, 


52  Tex.  Civ.  A.  367,  118  SW  952; 
Gulf,  etc..  R.  Co.  v.  Gilbert  4  Tex. 
Civ.  A.  866.  22  SW  760,  23  SW  320; 
Llgon  v.  Missouri  Pac  R  Co.,  8  Tex. 
A.  Civ.  Cas.   |   1. 

W.  V*. — Delaney  v.  U.  S.  Express 
Co..  70  W.  Va.   502.  505.  74   SB  612, 


513    tquot   Cyc]. 

Wis. — Bradley  v.  Chicago. 
Co.,  94  Wis.   44,  68   NW   410. 


aley  v.  Chicago,  etc.,  R. 


[a]  Thus,  it  has  been  held,  that 
in  an  action  against  a  carrier  for  de- 
lay in  transporting  cotton  seed  mill 
machinery,  that  plaintiff  could  not 
recover  as  special  damages  losses 
sustained  on  contracts  for  seed  made, 
not  only  subsequent  to  the  notice  to 
the  carrier,  but  after  the  carrier's 
default,  such  contracts  not  having 
been  made  In  reliance  on  the  car- 
rier's fulfillment  of  Its  obligation. 
Chicago,  etc.,  R.  Co.  v.  Planters'  Gin, 
etc.,  Co.,  88  Ark.   77,  113   SW  352. 

89.  Gulf.  etc..  R.  Co.  v.  Cherry. 
(Tex.  Civ.  A.)  129  SW  152.  Compare 
Virginia-Carolina  Peanut  Co.  v.  At- 
lantic Coast  Line  R.  Co..  155  N.  C. 
148,  71  SB  71  (where  It  was  held 
that,  where  a  carrier  contracted  with 
an  agent  of  an  undisclosed  principal 
for  the  transportation  of  machinery, 
without  being  Informed  of  any  spe- 
cial circumstance  requiring  prompt 
deliyery,  but  was  subsequently  noti- 
fied thereof  and  negligently  delayed 
the  transportation.  It  was  liable  for 
special  damages  so  arising  after  It 
had  had  a  reasonable  opportunity  to 
avoid  further  delay  after  such 
notice). 

•0.  Yaxoo,  etc.,  R  Co.  v.  Allen, 
106  Miss.  275,  63  8  572;  McMeekln  v. 
Southern  R  Co.,  82  S.  C.  468,  64  SE 
413. 

•1.  Chicago,  etc.,  R  Co.  v.  Plant- 
ers' Gin,  etc.,  Co.,  88  Ark.  77,  118 
SW  352;  Illinois  Cent.  R.  Co.  v.  Nel- 
son, 97  SW  757,  30  KyL  114;  Towles 
v.  Atlantic  Coast  Line  R.  Co.,  82  S. 
C.  601,  65  SE  638;  Gee  v.  Lancashire, 
etc.,  R.  Co..  6  H.  &  N.  211,  158  Re- 
print 87.  See  also  Kolb  v.  Southern 
R.  Co.,  81  S.  C.  636,  539,  62  SE  872 
(where  It  was  said  that  a  quotation 
from  6  Cyc  450,  to  the  effect  that 
subsequent  notice  of  the  effects  of 
the  further  delay  after  the  goods 
could  have  been  delivered  may  ren- 
der the  carrier  liable  for  damages 
accruing  after  that  time  by  reason 
of  negligence  In  tracing  and  finding 
the  goods,  found  in  Matheson  v. 
Southern  R.  Co.,  79  S.  C.  156,  60  SE 
437,  and  McKerall  v.  Atlantic  Coast 
Line  R.  Co.,  76  S.  C.  338,  56  SE  965. 
was  not  necessary  to  a  decision  in 
either  case;  and  It  was  said  that  "it 
cannot  be  concluded  that  such  modi- 
fication of  the  general  rule  must  be 
accepted  as  the  settled  law  of  this 
State").  Compare  Wells  v.  Battle. 
6  Tex.  Civ.  A.  532,  24  SW  353  (where 
It  was  held  that,  although,  at  the 
time  of  the  shipment  of  the  book, 
the  express  company  may  have  had 
no  notice  of  the  Importance  of  its 
early  delivery,  yet  if  it  received  such 
notice    at    the   point    of    destination, 
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makes  no  difference  that  the  notice  so  given  was 
given  in  time  for  the  carrier  to  prevent  the  delay.*2 
However,  subsequent  notice  of /the  effect  of  further 
delay  after  the  goods  should  have  been  delivered 
may  render  the  carrier  liable  for  damages  accruing 
after  that  'time  by  reason  of  its  negligence  in  not 
tracing  and  finding  the  goods.'3  Where  the  breach 
consists  in  the  failure  to  make  delivery  after  the 
shipment  reaches-  its  destination,  and  when  nothing 
remains  to  be  done  by  the  carrier  except  to  make 
delivery,  the  carrier  is  responsible  for  such  special 
damages  as  it  was  then  informed  would  likely  re- 
sult from  its  negligence  in  that  regard.  Under  these 
circumstances  the  reason  for  the  rule  ceases.*4 

[$  460]  cc.  To  Whom  Notice  Given.  The  notice 
may,  and  ordinarily  should,  be  given  to  the  carrier, 
if  a  natural  person,95  or  to  that  agent  who  entered 
into  the  particular  contract  or  under  whose  author- 
ity it  was  made;**  but  notice  to  the  carrier's  agent 
as  to  the  point  of  destination,*7  or  notice  to  a 
superior  traffic   officer,98  may   be   sufficient   under 


some  circumstances.  It  has  been  held  that,  where 
mill  machinery  was  shipped  to  be  repaired,  and  then 
by  a  separate  contract  shipped  back,  in  order  to 
gure  the  carrier  notice  of  special  circumstances  from 
which  damage  would  arise  from  delay  in  transpor- 
tation, so  as  to  make  it  liable  therefor,  it  it  not 
enough  that  the  agent  with  whom  the  first  contract 
was  made  knew  thereof,  there  having  been  no  de- 
lay in  the  first  shipment,  but  the  agent  with  whom 
the  second  contract  was  made  must  have  been  in- 
formed of  such  circumstances.** 

[4  461]  dd.  Requisites  and  Sufficiency  of  Notice 
— (u)  Actual  Notice.  The  notice  should  be  of 
such  special  matters  as  naturally  and  reasonably 
apprise  the  person  to  be  charged  of  the  probable 
oonsequences  of  its  breach.1  In  other  words,  the 
shipper  must  communicate  to  the  carrier  all  the 
facts  and  circumstances  of  the  case  which  do  not 
■  ordinarily  attend  the  carriage  of  sueh  freight,  or 
the  peculiar  character  and  value  of  the  property 
carried.1    "The  intended  use  must  be  made  known 


and  negligently  failed  to  deliver  it 
within  a  reasonable  time  thereafter. 
It  is  liable  for  special  damages  re- 
sulting from  Inability  to  All  orders). 

[a]  Thus  It  has  been  held  that 
notice  to  the  agent  of  a  carrier,  at 
the  place  of  delivery,  after  cotton- 
seed meal  and  hulls  had  failed  to 
arrive  on  time,  of  the  use  to  which 
the  consignee  intended  to  put  the 
shipment,  was  not  sufficient  to  ren- 
der the  carrier  liable  for  special 
damages  accruing  by  reason  of  its 
failure  to  make  prompt  "delivery 
thereafter.  Illinois  Cent.  R.  Co.  v. 
Nelson.   97   SW  767.   30   KyL   114. 

S3.  Missouri,  etc.,  R.  Co.  v. 
Belcher,  89  Tex.  428,  35  SW  6;  Brad- 
ley v.  Chicago,  etc..  R  Co.,  84  Wis. 
44,  SB  NW  410. 

S3.  Southern  R.  Co.  v.  Lewis,  -165 
Ala.  461.  61  S  863;  Illinois  Cent.  R. 
Co.  v.  Brothers,  12  Ala,  A.  361,  67 
8  628. 

84.  Chicago,  etc.,  R  Co.  v.  King, 
104  Ark.  215.  148  SW  1036  (where 
the  court  said:  "The  special  dam- 
ages are  not  a  part  of  the  contract 
but  are  simply  an  element  of  dam- 
ages to  which  the  injured  party  is 
entitled  for  its  breach");  Bourland 
.v.  Choctaw,  etc.,  R  T3o..  99  Tex.  407, 
90  SW  483,  122  AmSR  647,  3  LRANS 
1111  and  note  [rev  (Civ.  A.)  87  SW 
1731;  Texarkana,  etc.,  R.  Co.  v. 
Neches  Iron  Works,  67  Tex.  Civ.  A. 
249,  122  SW  64;  Wells  v.  Thompson, 
53  Tex.  Civ.  A.  615,  116  SW  607. 

"All  that  remained  to  be  done  was 
to  make  delivery,  and  this  it  was 
then  in  the  power  of  the  carrier  to 
do  at  once.  It  had  no  right  to  de- 
mand extra  compensation  for  a 
transportation  already  performed  for 
making  delivery,  nor  had  It  the  right 
to  refuse  or  delay  delivery  because 
of  the  conditions  of  which  it  then 
received  notice.  No  extraordinary  or 
unusual  preparations  were  necessary 
for  delivery,  or,  if  they  were,  the  de- 
fendant was,  at  the  time  in  as  good 
a  position  to  make  them  as  it  would 
have  been  had  the  notice  been  given 
when  the  contract  was  made.  The 
simple  fact  is,  that  It  held  so  much 
of  plaintiff's  property,  of  which  he 
desired  and  was  entitled  to  immedi- 
ate possession,  for  a  special  purpose, 
and  for  the  lack  of  which  defendant 
was  then  fully  informed  plaintiff  was 
in  danger  of  suffering  the  loss,  for 
which  compensation  is  now  sought, 
which  loss  could  have  been  prevented 
by  mere  delivery  of  the  property.  In 
such  a  case  knowledge  of  these 
facts,  when  the  contract  for  trans- 
portation was  made,  appears  to  be 
unessential.  None  of  the  reasons  ex- 
ists for  which  such  notice  has  been 
required  in  other  cases.  The  plain- 
tiffs  loss   did   not  arise  from   delay 


at  the  time  of  the  contract  was  im- 
portant, but  from  the  failure  to  per- 
form the  simple  duty  to  deliver  the 
property,  due  to  the  faithlessness  of 
the  defendant's  agent  at  the  time 
when  the  proper  consequences  there- 
of were  fully  disclosed.  Bourland  v. 
Choctaw,  etc.,  R.  Co.,  99  Tex.  497, 
410,  90  SW  483.  122  AmSR  647,  3 
LRANS  1111. 

[a]  nimrtMrtton. — Where  a  con- 
signee paid  the  freight  on  a  car  of 
coke  In  the  carrier  s  yards  at  its 
destination  and  informed  the  car- 
rier that  the  consignee's  supply  of 
coke  was  running  short,  and  that, 
unless  it  received  the  coke  promptly, 
its  plant  would  likely  be  shut  down, 
as  coke  was  necessary  to  run  It,  it 
was  held  sufficient  to  charge  the  car- 
rier with  notice  of  special  damages 
by  loss  of  business.  Texarkana,  etc., 
R.  Co.  v.  Neches  Iron  Works,  67  Tex. 
Civ.    A.    249,    122    SW    64. 

95.  Louisville,  etc.,  R.  Co.  v. 
Mink,  126  Ky.  337,  103  SW  294,  31 
KyL   8*3. 

96.  Chicago,  etc.,  R.  Co.  v.  Plant- 
ers' Gin,  etc.,  Co.,  88  Ark.  77,  113  SW 
362;  Louisville,  etc.,  R.  Co.  v.  Mink, 
126  Ky.  337,  103  SW  294,  31  KyL 
833;  Morrow  v.  Missouri  Pac.  R.  Co., 
140  Mo.  A.  200,  123  SW  1034. 

[a]  Station  agents.— (1)  A  carrier 
is,  through  its  station  agent  and  bill 
clerk,  under  the  agency  of  whom  It 
receives  freight  for  transportation, 
charged  with  notice  rendering  it  lia- 
ble for  special  damages  for  delay  in 
transportation,  the  shipper  having, 
before  delivery  of  the  freight  to 
them,  explained  that  the  articles,  the 
rolls  of  his  mill,  were  being  shipped 
for  repair,  and  that  until  their  re- 
turn he  could  do  no  business,  and 
having  marked  on  the  bill  of  lading, 
"Rush  through."  Morrow  v.  Mis- 
souri Pac.  R.  Co.,  140  Mo.  A.  200,  123 
SW  1034.  (2)' And  where  a  carrier 
had  thirty-five  or  forty  employees  In 
a  freight  office,  only  three  of  whom 
were  authorized  to  make"  shipping 
contracts,  notice  of  special  damages 
likely  to  result  from  delay  In  a  ship- 
ment, given  to  the  person  who  caused 
the  bill  of  lading  to  be  executed,  and 
who  was  put  forward  to  transact  the 
business  for  the  carrier,  was  notice 
to  it.  Chicago,  etc.,  R.  Co.  v.  Plant- 
ers' Gin.  etc.,  Co.,  88  Ark.  77,  113  SW 
352.  (3)  It  has  been  held,  however, 
that  local  agents  of  a  carrier  re- 
ceiving a  shipment  need  not  be  given 
notice  of  the  special  purpose  for 
which  the  shipment  is  to  be  used, 
In  order  to  charge  the  carrier  for 
damages  resulting  from  a  delay  in 
transportation,  where  superior  traffic 
officers  have  such  notice.  Gulf,  etc., 
R.  Co.  v.  Nelson,  (Tex.  Civ.  A.)  139 
SW  81. 


delay  of  freight  was  given  to  the 
carrier's  agent  at  destination,  It 
would  not  be  presumed  from  the  car- 
rier's failure  to  prove  affirmatively 
that  the  machinery  shipped  had 
never  arrived  at  destination,  and 
that  it  had  so  arrived  and  was  with- 
in the  control  of  its  agent  at  that 
place,  bo  as  to  charge  it  with  the 
agent's  knowledge  of  such  special 
damages.  Pacific  Express  Co.  v. 
Jones,  52  Tex.  Civ.  A.  867,  113  SW 
952. 

97.  Pacific  Express  Co.  v.  Jones. 
52  Tex.  Civ!  A.    367.  118   SW  962. 

98.  Gulf,  etc,  R.  Co.  v.  Nelson, 
(Tex.   Civ.   A.)    1»9   SW  81. 

99.  Louisville,  etc.,  R.  Co.  v. 
Mink,  126  Ky.  387,  103  SW  294,  Jl 
KyL   833. 

1.  Ark. — Choctaw,  etc..  R.  Co.  v. 
Rolfe,   It   Ark.    220,    88    SW    870. 

Ky. — Illinois  Cent.  R.  Co.  v.  Can- 
ning, 132  Ky.  578,  116  SW  768:  Louis- 
ville, etc.,R.  Co.  v.  Mink,  126  Ky. 
337,  103  SW  294,  31  KyL  883;  Illinois 
Cent.  R.  Co.  v.  Watklns,  91  SW  1122. 
28  KyL  1264;  Illinois  Cent.  R  Co. 
v.  Mossbarger,  91  SW  1121,  28  KyL 
1217. 

Miss. — Alabama,  etc.,  R.  Co.  v.  Mc- 
Kenna,  104  Miss.  843,  61  S  823. 

N.  T. — Harris  v.  Fargo.  113  NTS 
577- 

N.  C. — Lee  v.  St.  Louis,  etc.,  R.  Co., 
136  N.  C.   538,  48  SB  809. 

S.  C. — Kolb  v.  Southern  R.  Co.,  !1 
S.   C.   636,   62   SB   872. 

Tenn.— Illinois  Cent.  R.  Co.  v. 
Johnson,  116  Tenn.  624,  94  SW  600. 

Tex. — Pecos,  etc.,  R  Co.  v.  Max- 
well,   (Civ.  A.)    166  SW  548. 

9.  Missouri,  etc.,  R  Co.  v.  Foote, 
(Okl.)  149  P  223. 

[a]  What  la  snfltelrat  SMttasv—  (1) 
A  carrier,  Informed  by  a  shipper  that 
tents  were  Intended  to  be  used  dur- 
ing severe  weather  as  a  stable  for 
the  protection  of  his  horses,  etc.,  had 
sufficient  notice  to  render  It  liable  for 
the  expenses  and  damages  which 
might  result  by  reason  of  its  failure 
to  deliver  such  tents  within  a  rea- 
sonable time.  Pecos,  etc.,  R.  Co.  v. 
Maxwell,  (Tex.  Civ.  A.)  156  SW  548. 
(2)  Where  cotton  seed  meal  and 
hulls  were  to  be  shipped  by  a  car- 
rier from  Memphis  to  Cecilia,  notice 
that  the  purpose  was  to  feed  cattle 
In  Cecilia,  and  that  the  cattle  would 
suffer  from  the  delay,  given  to  the 
carrier's  agent  at  Cecilia  to  those  in 
charge  of  its  freight  department  at 
Louisville,  and  to  its  chief  train  dis- 
patcher, was  sufficient  to  bind  the 
carrier  without  notice  to  the  bill  of 
lading  clerk  at  Memphis.  Illinois 
Cent.  R.  Co.  v.  Watklns,  91  SW  1122. 
28  KyL  1264;  Illinois  Cent.  R.  Co.  v. 
Mossbarger,  91  SW  1121,  28  KyL 
1217.      (3)   Where   defendant's   agent 


Digitized  by 


Google 


§§  461-462] 


CARRIERS 


[10  C.  J.]     319 


to  the  earner,  and  not  left  to  conjecture.""  And 
is  any  event,  the  notice  will  not  have  the  effect  of 
extending  the  carrier's  liability  any  farther  than 
it  may  be  inferred  from  its  terms  to  have  informed 
the  carrier  of  the  probable  results  of  failure  on  its 
part  to  carry  out  the  terms  of  the  contract.*  How- 
ever, under  an  agreement  for  the  carriage  of  many 
carloads  of  construction  material,  to  be  used  for  a 
special  purpose  of  which  the  carriers  had  notice, 
it  was  unnecessary  to  repeat  such  notice  on  each 
shipment,  in  order  to  charge  the  carriers  with 
special  damages  resulting  from  delay  in  transpor- 
tation.' 
[4  462]      (bb)     Constructive  Notice.     While  it 


has  been  held  or  said  that  constructive  notice  does 
not  satisfy  the  requirements  of  the  rule  as  to  notice 
of  special  circumstances,*  the  decided  weight  of 
authority  is  that,  if  it  appears  from  the  nature  of 
the  goods  shipped  or  from  other  circumstances  that 
the  carrier  ought  to  have  known  of  the  consequences 
which  would  follow  from  a  delay  in  transportation, 
it  is  charged  with  notice  of  such  circumstances, 
although  no  actual  notice  was  given.7  Under  these 
circumstances  the  court  may  justly  infer  knowledge.* 
Whether  the  facts  in  any  given  case  satisfy  this 
rule  is  often  a  very  close  question;*  in  the  notes  de- 
cisions are  referred  to  where  the  facts  were  held  to 
show  constructive  notice,10  and  also  where  the  facts 


the  steam  shovel  was  broken  down, 
and  that  unless  the  shipment  was 
hurried  the  entire  plant  and  crew 
would  be  Idle,  and  was  told  of  what 
the  outfit  consisted,  defendant  was 
sufficiently  notified  of  the  necessity 
for  haste  to  render  it  liable  for  spe- 
cial damages.  Eliy  v.  Adams  Ex- 
press Co.,  141  Iowa  407,  119  NW 
70S.  (4)  Where  a  shipper  desirous 
of  shipping;  logs  showed  them  to  the 
general  manager  of  a  railroad  com- 
pany and  explained  the  method  and 
expense  of  loading  them  and  the 
manager  agreed  to  furnish  cars.  It 
was  held  that  the  shipper  had  a 
right  to  keep  his  teams  necessary 
for  loading  on  expense  while  wait- 
ing for  the  company's  performance 
of  the  agreement,  and  on  its  failure 
to  furnish  cars  he  was  entitled  to 
recover  the  expense  as  special  dam- 
ages. Choctaw,  etc.,  R.  Co.  v.  Rolfe, 
7?  Ark.  220.  88  SW  870. 

[b]  Hotloe  held  Hfttgoteat. — (1) 
Notice  to  a  carrier  by  the  shipper 
that  all  consignments  of  cans  should 
be  rushed  during  the  packing  season 
is  not  sufficient  to  apprise  the  car- 
rier that  a  consignee  would  be  com- 
pelled to  close  down  its  cannery,  and 
that  its  tomatoes  would  be  spoiled 
If  the  shipment  was  delayed,  so  as  to 
permit  a  recovery  for  such  special 
damages  arising  from  the  delay. 
Illinois  Cent.  R»  Co.  v.  Hopkinsvllle 
Canning  Co..  132  Ky.  S78,  116  SW 
758.  (2)  That  a  carrier  was  notified 
that  gin  machinery  delayed  in  trans- 
portation was  badly  needed  was  not 
sufficiently  definite  to  charge  the 
carrier  with  notice  that  the  con- 
signee conducted  a  public  ginnery 
and  had  a  special  need  for  the  ma- 
chinery. Kolb  v.  Southern  R.  Co., 
81  8.  C.  586.  62  SB  872.  (3)  Where 
plaintiff  delivered  a  camping  outfit 
to  an  express  company  for  transpor- 
tation, notice  to  the  driver  of  the  ex- 
press wagon  that  plaintiff  "required 
these  things  urgently"  was  not  suffi- 
cient notice  to  the  carrier  that  spe- 
cial damages  would  accrue  from  de- 
lay in  transportation,  so  as  to  entitle 
glalntiff  to  recover  the  expense  of 
otel  accommodations  for  the  camp- 
ing party  during  the  delay,  etc. 
Harris  v.  Fargo,  113  NYS  577.  (4) 
Where  plaintiffs,  having  a  time  con- 
tract in  Arkansas  for  the  boring  of 
a  deep  well,  shipped  certain  pipe 
therefor  over  defendant's  railroad, 
and  at  the  time  notified  defendant's 
assent  that  the  pipe  was  needed  very 
badly,  and  that  they  were  putting  in 
another  well  some  place  In  Arkansas, 
it  was  held  that  such  information 
did  not  give  the  carrier  notice  that 
plaintiffs  had  a  contract  which  would 
be  forfeited  in  the  event  of  a  failure 
to  deliver  the  pipe  promptly,  or  that 
plaintiffs  were  boring  the  well  for 
others  than  themselves,  and  was  In- 
sufficient to  charge  the  carrier  with 
loss  of  profits  occasioned  by  a  can- 
cellation of  the  contract,  for  delay, 
and  with  loss  sustained  In  the  pur- 
chase of  other  appliances  for  the 
work.  Illinois  Cent.  R.  Co.  v.  John- 
son. 116  Tenn.  624,  04  SW  600.  (5) 
Where  a  shipper  of  household  goods 
notifies  the  agent  that  she  needs  the 
goods  Immediately,  there  is  not  a 
sufficient  notice  of  special  damages 
to  authorise  a  recovery  for  a  cold 
contracted  by  the  shipper,  caused  by 


the  lack  of  the  household  goods 
shipped.  Alabama,  etc..  R.  Co.  v. 
McKenna,  104  Miss.  843,  61  S  823. 
(6)  Where  a  railroad  company  issued 
to  plaintiff  a  bill  of  lading  for  the 
shipment  of  cotton  to  plaintiff  at  a 
certain  point  "shipslde,  and,  in  an 
action  for  delay,  plaintiff  sought  to 
recover  for  "dead  freight  room"  in 
a  vessel  on  which  plaintiff  had  con- 
tracted to  ship  the  cotton,  but  which 
vessel  had  sailed  before  the  arrival 
of  the  cotton,  it  was  held  that  the 
ordinary  signification  of  the  word 
"shipslde"  was  a  direction  to  deliver 
the  cotton  at  some  wharf  accessible 
to  the  railroad's  track,  and  there 
was  nothing  to  Indicate  that  plain- 
tiff had  contracted  with  any  ship  to 
carry  the  «otton,  and  hence  such 
damages  could  not  be  recovered,  be- 
cause not  within  the  contemplation 
of  the  parties.  Lee  v.  St.  Louis,  etc., 
R.  Co.,  136  N.  C.  638,  48  SB  809. 

3.  Illinois  Cent.  R.  Co.  v.  Broth- 
ers, 12  Ala.  A.  361,  356,  67  S  628 
(per  Crum,  J.). 

4.  Home  v.  Midland  R.  Co.,  L.  R. 
8  C.  P.  131,  5  BRC  606. 

5.  Gulf,  etc.,  R.  Co.  v.  Nelson, 
(Tex.  Civ.  A.)  139  SW  81. 

e.  Missouri,  etc.,  R.  Co.  v.  Sproles, 
(Tex.  Civ.  A.)  92  SW  40;  British 
Columbia,  etc..  Spar,  etc.,  Co.  v.  Net- 
tleshlp,  L.  R.  3  C.  P.  499,  508  (where 
the  court  said:  "The  mere  fact  of 
knowledge  cannot  Increase  the  liabil- 
ity. The  knowledge  must  be  brought 
home  to  the  party  sought  to  be 
charged,  under  such  circumstances 
that  he  must  know  that  the  person 
he  contracts  with  reasonably  be- 
lieves that  he  accepts  the  contract 
with  the  special  condition  attached 
to   it"). 

7.  Mo. — Morrow  v.  Missouri  Pac. 
R.    Co..    (A.)    123    SW    1034. 

N.  C. — Harper  Furniture  Co.  v. 
Southern  Express  Co.,  148  N.  C.  87, 
62  SB  145,  128  AmSR  588,  30  LRANS 
483;  Rocky  Mount  Mills  v.  Wilming- 
ton, etc.,  R.  Co.,  119  N.  C.  693,  25 
SB  854,  56  AmSR  682.  And  see 
Davidson  Dev.  Co.  v.  Southern  R. 
Co.,  147  N.  C.  503,  61  SB  381  (lnfer- 
entlally    sustaining    this    rule). 

Okl. — St  Louis,  etc.,  R.  Co.  v. 
Farmers'  Union  Gin  Co.,  34  Okl.  270, 
126  P  894. 

•  S.  C— Mills  v.  Southern  R.  Co..  90 
S.   C.   366,   73   SE   772. 

Tenn. — Southern  R.  Co.  v.  Crohra, 
4   Tenn.  Civ.  A.   317. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Cates,  16  Tex.  Civ.  A.  135,  38  SW 
648. 

"When  .  .  .  the  goods  are  or- 
dered for  a  special  purpose  or  for 
present  use  In  a  given  way,  and 
these  facts  are  known  to  the  car- 
rier, he  Is  responsible  for  the  dam- 
ages fairly  attributable  to  the  delay 
and  In  reference  to  the  purpose  or 
the  use  indicated.  And  it  is  not 
necessary  always  that  those  facts 
should  be  mentioned  In  the  negotia- 
tions, or  In  express  terms  made  a 
part  of  the  contract;  but  when  they 
are  known  to  the  carrier  under  such 
circumstances,  or  they  are  of  such  a 
character  that  the  parties  may  be 
fairly  supposed  to  have  them  In  con- 
templation in  making  the  contract 
such  special  facts  become  relevant 
In  determining  the  question  of  dam- 
ages.     Moore    on    Carriers,    p    42G; 


Hutchinson  on  Carriers,  sec  1367." 
Harper  Furniture  Co.  v.  Southern 
Express  Co.,  148  N.  C.  87.  90.  62  SB 
145.   128   AmSR   588,   30   LRANS    483. 

8.  Morrow  v.  Missouri  Pac.  R. 
Co.,    (Mo.   A.)    123   SW   1034. 

9.  See  cases  Infra  notes  11.  12. 

10.  [a]  Con* tractive  notloe.— (1) 
The  fact  that  a  shipment  was  a  bar- 
ber's outfit,  directed  to  an  individual, 
was  sufficient  to  warrant  the  Infer- 
ence that  the  carrier  was  put  on 
notice  that  the  outfit  was  shipped  for 
use  by  a  barber  and  that  delay  would 
Injuriously  affect  the  barbers  busi- 
ness by  causing  him  to  lose  the 
earnings  of  such  business  by  a 
period  of  delay.  Mills  v.  South- 
ern R.  Co.,  90  S.  C.  366,  73  SE  772. 
(2)  Where  gin  stands  and  machin- 
ery for  a  cotton  gin  are  shipped  over 
a  common  carrier's  road  to  a  gin 
company  whose  plant  Is  located  and 
being  built  on  the  carrier's  right  of 
way,  the  carrier  Is  charged  with  no- 
tice of  the  purpose  and  use  of  such 
machinery,  and  the  season  of  the 
year  during  which  it  is  used,  and, 
in    case   of   unreasonable   and   negll- 

frent  delay  In  shipment,  will  be  held 
lable  for  the  damages  which  are  the 
direct  result  of  such  delay,  although 
no  express  mention  of  the  purpose 
of  such  machinery  and  the  season 
during  which  it  Is  desired  for  use  Is 
made  in  the  shipping  contract.  St. 
Louis,  etc..  R.  Co.  v.  Farmers'  Union 
Gin  Co.,  34  Okl.  270,  126  P  894.  For 
a  case  which  seems  to  be  squarely  In 
conflict  with  this  holding  see  infra 
note  11  [a]  (6).  (3)  Plaintiff,  a 
furniture  company,  ordered  an  engine 
shaft,  weighing  some  six  hundred 
and  fifty  pounds,  to  be  shipped  to  it 
by  express  from  another  state, 
through  defendant  and  other  express 
companies;  but  the  shaft  was  not 
delivered  on  time.  Plaintiff  was 
compelled  to  close  its  mills  because 
of  delay  In  delivery  and  sued  to  re- 
cover damages, from  the  closing  of 
Its  mills  by  the  delay.  It  was  held 
that  the  fact  that  plaintiff  was  en- 
gaged in  manufacturing  furniture, 
which  was  shown  by  the  bill  of  lad- 
ing, taken  in  connection  with  the 
nature  of  the  shaft  ordered,  the  un- 
usual mode  of  shipment  for  such  a 
heavy  article,  and  the  nature  of  de- 
fendants' business,  by  which  they 
undertook  for  a  higher  rate  to  carry 
with  additional  safety  and  dispatch. 
was  sufficient  to  give  defendant  no- 
tice that  damages  beyond  the  ordi- 
nary amount  might  reasonably  be 
expected   In   case   of  delay   In    trans- 

fiortation,  so  as  to  render  defendant 
iable  for  any  special  damages  re- 
sulting from  such  delay.  Harper 
Furniture  Co.  v.  Southern  Express 
Co.,  148  N.  C.  87.  62  SE  145.  128  Am 
SR  588,  30  LRANS  483.  (4)  A 
merchant  who  at  the  beginning  of  a 
season  orders  a  quantity  of  goods 
to  be  placed  in  stock  and  sold  during 
the  season  may  recover  the  differ- 
ence in  value  between  the  goods  If 
delivered  within  a  reasonable  time 
and  their  value  at  the  time  of  their 
delayed  delivery.  If  this  delivery  was 
unreasonable;  and  in  estimating  the 
difference  In  value  he  will  be  per- 
mitted to  show  that  the  goods  were 
more  valuable  by  fifty  per  cent  at  the 
beginning  of  the  season  than  they 
were   during   the   latter  part   of   the 
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•were  held  not  to  show  constructive  notice.11 

[,  463]  (2)  Application  of  Foregoing  Prin- 
ciples—(a)  To  Goods  Designed  for  Use  in  Busi- 
ness— aa.  In  General.  To  authorize  a  recovery 
for  losses  of  profits  in  business  because  of  an  un- 
reasonable delay  of  goods  to  be  used  in  such  busi- 
ness, it  is  essential  that  the  -carrier  should  have 
had  notice  either  from  the  nature  of  the  contract 
itself  or  by  explanation  of  the  circumstances  at 
the  time  the  contract  was  made  that  such  damages 
would  ensue  from  nonperformance.12  It  is  further 
essential  that  the  data  of  estimating  such  damages 
should  be  so  definite  and  certain  that  they  can  be 
ascertained. reasonably  by  calculation;18  speculative 
or  uncertain  profits  cannot  be  recovered.14  Although 
the  damages  claimed  may  be  the  ordinary,  natural, 
and  even  necessary  result  of  the  breach,  yet,  if 


they  are  in  their  nature  uncertain,  they  must  be 
rejected.15  Other  special  damages  not  recoverable 
in'  the  absence  of  notice  of  special  circumstances 
making  prompt  transportation  necessary  are  losses 
incurred  in  paying  labor  during  the  stoppage  of 
the  business,1"  and  interest  on  the  capital  invested 
in  a  plant  during  the  time  it  was  necessarily  idle 
as  a  result  of  the  delay.11  On  the  other  hand,  where 
the  carrier  has  notice  of  special  circumstances  re- 
quiring prompt  delivery  of  goods  to  be  used  in  the 
shipper's  business,  and  the  profits  that  would  have 
accrued  during  the  time  the  goods  were  unreason- 
ably delayed  are  so  definite  and  certain  that  they 
can  be  ascertained  reasonably  by  calculation,  such 
profits  constitute  an  element  of  damage  for  which 
the  shipper  may  recover;18  also  the  expense  incurred 


season.  A  common  carrier  Is  charge- 
able with  knowledge  that  a  dealer 
in  merchandise  who  orders  a  ship- 
ment of  goods  to  be  placed  In  stock 
Intends  to  resell  them  within  a  rea- 
sonable time,  and  the  carrier  may  be 
held  liable  for  losses  that  are  rea- 
sonably calculated  to  follow  from  the 
delivery  at  a  late  date  In  the  season. 
Southern  R.  Co.  v.  Crohm,  4  Tenn. 
Civ.  A.  317. 

11.     [a]     So  constructive  notice.-— 

(1)  Mere  delivery  of  Iron  pipe  and 
other  appliances  for  the  boring  of  a 
well,  to  a  carrier  for  transportation, 
was  insufficient  of  itself  to  give  no- 
tice to  the  carrier  of  the  existence 
of  a  time  contract  between  the  con- 
signees and  the  owner  of  the  well, 
which  contract  would  probably  be 
affected  by  delay  In  the  delivery  of 
the  material.  Illinois  Cent.  R.  Co.  v. 
Johnson,   116  Tenn.   624,   94   SW   600. 

(2)  The  acceptance  by  a  connecting 
carrier  of  a  carload  of  buggies  for 
delivery  is  not  notice  to  the  carrier 
that  the  only  time  during  which 
buggies  could  be  sold  at  the  place  of 
delivery  was  between  April  4,  the 
time  when  the  buggies  should  have 
been  delivered,  and  April  17,  when 
they  were  delivered,  so  as  to  be  a 
basis  for  the  recovery  of  loss  of 
profits  caused  by  the  delay  In  ship- 
ment. Brand  v.  Illinois  Cent.  R  Co., 
108  SW  356,  32  KyL  1335.  (3)  That 
electric  lights'  In  the  office  of  an  ex- 
press company  at  a  place  from  which 
electric  machinery  was  expressed  for 
repairs,  and  to  which  it  was  returned 
under  separate  contract,  were  not 
burning  while  the  machinery  was 
away  for  repairs,  did  not  give  notice 
to  the  express  company  of  the  pur- 
pose for  which  the  machinery  was 
used,  so  as  to  make  it  liable  for  spe- 
cial damages  by  loss  of  profits.  Its 
agent  making  the  return  contract  of 
carriage,  not  knowing  those  facts. 
Stone  v.  Adams' Express  Co.,  122  SW 
200.  (4)  Cottonseed  meal  and  hulls 
are  not  of  such  character  as  to  put 
a  carrier  on  notice  that  their  prompt 
delivery  was  necessary  to  avoid  loss 
on  cattle  being  fed  by  a  shipper. 
Illinois  Cent.  R.  Co.  v.  Nelson,  97 
SW  757.  30  KyL  114.  (5)  A  carrier 
contracting  to  transport  lumber  to  a 
retailer  is  not  liable  for  special  dam- 
ages caused  by  a  delay  In  transpor- 
tation, resulting  to  the  consignee  by 
reason  of  the  Increased  price  paid  by 
htm  to  supply  lumber  of  the  kind 
contained  In  the  delayed  shipment  to 
his  customers,  whereby  he  lost  the 
retail  profit  which  he  would  other- 
wise have  made,  and  the  extra  time 
and  expense  in  making  local  pur- 
chases, and  the  loss  of  customers 
and  profits  on  sales  by  reason  of 
not  being  able  to  supply  demands 
for  material  of  the  character  in  the 
delayed  shipment,  unless  the  car- 
rier, at  the  time  of  the  making  of 
the  contract  for  transportation,  knew 
of  the  peculiar  circumstances  under 
which  damages  for  delay  were  likely 
to  result;  and  the  mere  fact  that  the 
consignee  was  engaged  in  the  sale 
of    lumber,    and    that    similar    ship- 


ments had  been  made  by  the  carrier, 
did  not  put  the  'carrier  on  notice  of 
conditions  which  would  render  It 
liable  for  such  damages.  Qulf,  etc., 
R.  Co.  v.  Barber,  60  Tex.  Civ.  A.  234, 
127  SW  258.  (6)  Notice  to  a  carrier, 
which  may  be  implied  from  the  ship- 
ment of  a  cotton  gin  at  about  the 
time  the  ginning  season  would  begin, 
made  to  plaintiff  who  resided  in  the 
cotton  belt,  does  not  constitute  no- 
tice that  plaintiff  was  engaged  in 
the  ginning  business,  so  as  to  entitle 
him  to  recover  for  loss  of  business 
suffered  between  the  time  when  the 
gin  should  have  been  delivered  and 
the  time  when  it  was  delivered. 
"Manifestly,  there  were  many  uses 
to  which  the  gin  might  have  been 
put  by  the  consignee  other  than  its 
operation  for  profit.  He  might  have 
bought  it  to  resell,  or  to  operate  for 
his  individual  benefit,  or  to  operate 
for  the  public  at  some  future  time." 
Illinois  Cent.  R.  Co.  ,v.  Brothers,  12 
Ala.  A.  351,  356,  67  S   628. 

13.  Ql — Qoodin  v.  Southern  R. 
Co.,  126  Ga.  630.  54  SE  720,  6  LRANS 
1054.  5  AnnCas  573. 

Ky. — Stone  v.  Adams  Express  Co., 
122  SW  200;  Illinois  Cent.  R.  Co.  v. 
Hopkinsville  Canning  Co..  132  Ky. 
678,  116  SW  758;  Louisville,  etc.,  R. 
Co.  v.  Mink,  103  SW  294,  31  KyL 
833 

Mass. — Waite  v.  Gilbert,  10  Cuah. 
177. 

N.  J. — Higglns  v.  U.  S.  Express 
Co.,  83  N.  J.  L.  398.  85  A  450. 

N.  Y. — Brown  v.  Weir.  96  App.  Dlv. 
78,  88  NYS  479;  Goodneld  v.  Piatt, 
130  NYS  180. 

N.  C. — Davidson  Dev.  Co.  v.  South- 
ern R.  Co.,  147  N.  C.   603,  61  SE  381. 

Okl.— Ft.  Smith,  etc.,  R  Co.  v.  Wil- 
liams, 30  Okl.  726,  121  P  275,  40  LRA 
NS  494. 

S.  C. — Matheson  v.  Southern  R. 
Co.,  79  S.  C.  166,  60  SE  437;  Tray- 
wick  v.  Southern  R.  Co.,  71  S.  C.  82, 
50  SE  649,  110  AmSR  663. 

Wis. — Bradley  v.  Chicago,  etc.,  R. 
Co..  94   Wis.   44.   68   NW  410.  ' 

Eng. — Hadley  v.  Baxendale,  9 
Exch.  241.  166  Reprint  145:  Gee  v. 
Lancashire,  etc.,  R.  Co.,  6  II.  &  N. 
211,  158  Reprint  87. 

[a]  "Where  a  loss  of  profits  ia 
not  too  remote  or  oonjeetnral  to  be 
susceptible  of  computation  with  rea- 
sonable accuracy,  they  are  proper 
elements  of  damage.  Ft.  Smith, 
etc.,  R.  Co.  v.  Williams.  30  Okl.  726, 
729,  121   P  276.  40  LRANS  494. 

13.  See   cases   Infra  note   14. 

14.  Ala. — Central  of  Georgia  R. 
Co.  v.  Weaver.  69  S  521;  Southern  R. 
Co.  v.  Coleman,  163  Ala.  266,  44  S 
837. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Planters'  Gin,  etc.,  Co.,  88  Ark.  77, 
113  SW  352. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Harris,  121  Ga.  707,  49  SE  703. 

Miss. — Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale.  46  Miss.   458.  . 

Pa. — Adams  Express  Co.  v.  Egbert, 
36  Pa.   360,  78   AmD  382. 

S.  C. — McMeekln  v.  Southern  R. 
Co.,  82  S.  C.  468.  64  SE  413. 


[a]  Especially  ia  this  true,  (1)  "if 
the  contract  is  made  with  reference 
to  embarking  in  a  new  business 
(such  as  sawing  lumber  for  the  mar- 
ket), the  speculative  profits  which 
might  be  supposed  to  arise,  but 
which  were  defeated  because  of  a 
breach  of  contract  which  delayed  the 
business,  cannot  be  looked  to  as  an 
element  of  damages.  These  are  de- 
pendent largely  upon  other  contin- 
gencies, skill,  industry,  energy,  the 
market,  supply  of  material,  keeping 
machinery  in  order,  loss  of  time  by 
weather,  or  breakage  of  machinery. 
Vlcksburg,  etc.,  R.  Co.  v.  Ragsdale, 
46  Miss.  468,  484.  (2)  And  In  ac- 
cordance with  this  view,  it  has  been 
held  that  the  special  damage  to  busi- 
ness from  the  delay  of  a  carrier  in 
delivering  a  shipment  of  machinery 
to  be  used  in  constructing  a  mill,  the 
business  of  which  had  not, been  be- 
gun, is  not  loss  to  the  business 
of  running  a  mill,  but  to  the  business 
of  constructing  a  mill,  which  is  the 
interest  on  the  money  Invested  in 
the  work  of  construction,  and  the 
wages  of  laborers  employed  for  con- 
struction, reduced  by  the  earnings 
received,  or  which  by  reasonable 
diligence  could  have  been  received, 
from  their  employment,  during  the 
delay,  in  other  work.  McMeekln  v. 
Southern  R.  Co..  82  S.  C.  468.  64  SE 
413. 

[bl  Belay  la  transportation  of 
carnival  outfit— In  an  action  against 
a  carrier  for  delay  In  the  transpor- 
tation of  plaintiff's  carnival  outfit 
and  troop,  evidence  consisting  of 
estimates  as  to  the  profits  he  would 
have  earned  If  his  outfit  had  arrived 
in  time  is  not  sufficient  as  a  basis 
of  damages.  Loss  of  profits  which 
are  purely  speculative  are  not  recov- 
erable. Central  of  Georgia  R.  Co.  v. 
Weaver.   (Ala.)   69   S   521. 

15.  Southern  R  Co.  v.  Coleman, 
153  Ala.   266,  44   S   837. 

16.  Fla. — Williams  v.  Atlantic 
Coast  Line  R  Co.,  66  Fla.  735,  48  S 
209,   131    AmSR   169,   24    LRANS   134. 

III. — Priestly  v.  Northern  Indiana, 
etc.  R.  Co..  26  111.  206.  79  AmD  J6». 

Mass.— Swift  River  Co.  v.  Fitch- 
burg  R.  Co.,  169  Mass.  326.  47  NE 
1015.  61  AmSR  288. 

Miss. — Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.   458. 

N.  C. — Asheboro  Wheelbarrow,  etc. 
Co.  v.  Southern  R  Co.,  149  N„  C.  261, 
62    SE    1091. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Hai- 
lett,  35  Okl.  12,  128  P  105. 

Tex. — Habersettle  v.  Trinity,  etc., 
R.  Co.,  46  Tex.  Civ.  A.  627,  103  SW 
219;  Ligon  v.  Missouri  Pac.  R.  Co.. 
3  Tex.  A.  Civ.  Cae.  J  1.  " 

Eng. — Gee  v.  Lancashire,  etc  R. 
Co..  6  H.  4  N.  211,  158  Reprint  87. 

See  also  infra  {  464  text  and  note 
25.  But  compare  infra  text  and 
note  19. 

17.  Asheboro  Wheelbarrow,  etc., 
Co.  v.  Southern  R.  Co..  149  N.  C.  261. 
62  SE  1091.  See  also  infra  i  4(4 
text   and   note    26. 

18.  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Lamb,    95   Ark.    209,    128   SW  1030. 
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in  paying  labor  rendered  idle  because  of  the  un- 
reasonable delay  is  recoverable,  where  the  carrier 
knew  that  this  would  be  the  result  of  the  delay.18 
[J  464]  bb.  Machinery.  Notice  of  special  cir- 
cumstances. In  the  leading  American  case  on  the 
question  of  special  damages  for  unreasonable  delay 
in  shipment  of  machinery,  the  rule  was  laid  down 
as  follows:  "If  the  delay  is  in  the  transportation 
of  machinery,  to  be  applied  to  a  special  use,  and 
that  is  known  to  the  carrier,  he  is  responsible  for 
such  damages  as  are  fairly  attributable  to  the  delay, 
such  as  the  value  of  the  use  of  the  machinery,  to  be 
tested  by  its  rental  price,  or  other  proximate 
means;  the  expenses  of  idle  hands,  the  loss  of  gain 
on  work  contracted  to  be  done  for  another  person, 
if  such  work  could  have  been  done  if  the  machinery 
bad  been  delivered,  and  the  gain  thereby  definitely 
ascertained  in  proper  time.'"0    This  is  a  remark- 


ably clear  and  comprehensive  statement  of.  the  rule, 
and  it  is  fully  sustained  by  all  the  decisions  in 
which  the  question  has  arisen.21  It  is  said  that 
notice  of  special  circumstances  which  would  result 
in  special  damages  to  a  shipper  from  delay  in 
transportation  of  machinery  imposes  on  the  carrier 
the  duty  to  use  diligence  commensurate  with  the 
requirements  of  the  case.  This  duty,  however,  is 
fully  performed  when  the  carrier  uses  reasonable 
diligence  to  forward  the  goods  promptly.22  How- 
ever, in  order  to  recover  for  profits  alleged  to  have 
been  lost  because  of  unreasonable  delay  in  trans- 
portation of  machinery,  it  is  essential  that  they 
may  be  computed  with  reasonable  accuracy;23  re- 
mote and  conjectural  profits  are/  not  recoverable.24 
Absence  of  notice  of  special  circumstances. . 
Equally  well  settled  as  the  foregoing  doctrine  is 
the  principle  that  unless  notice  is  brought  home  to 


Ga. — Savannah,  etc.,  R.  Co.  v. 
Pritchard,  77  Ga.  412.  1  SB  261,  4 
AmSR   92. 

111. — Priestly  v.  Northern  Indiana, 
etc..  K.  Co.,   26  111.   205,  79  AmD  669. 

Mo. — Morrow  v.  Missouri  Pac.  R. 
Co..  140  Mo.  A.  200,  123  SW  1014. 

Okl.— Ft.  Smith,  etc,  R.  Co.  v. 
Williams,  30  Okl.  726,  121  P  275,  40 
LRANS  494. 

Tex. — Pacific  Express  Vo.  v.  Dar- 
nell. 6  SW  765;  Gulf,  etc.,  R.  Co.  v. 
Compton,  (Civ.  A.)   38  SW  220. 

IS.  Savannah,  etc.,  R  Co.  v. 
Pritchard,  77  Ga.  412,  1  SB  261,  4 
AmSR  92;  Priestly  v.  Northern  Indi- 
ana, etc.  R.  Co..  26  111.  205.  79  AmD 
369;  Morrow  v.  Missouri  Pac.  R  Co., 

140  Mo.  A.  200,  123  SW  1034;  Pacific 
Express  Co.  v.  Darnell,  (Tex.)  6  SW 
765.  But  compare  supra  text  and 
note    16. 

30.  Vicksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.  468,  484  (per  Sim- 
ralL  J.). 

SI.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Lamb.  96  Ark.  209,  128  SW  1030; 
Chicago,  etc.,  R.  Co.  v.  Planters'  Gin, 
etc,  Co.,  88  Ark.   77,  113  SW   352. 

Ga, — Savannah,  etc.  R.  Co.  v. 
Pritchard.  77  Ga.  412,  1  SB  261,  4 
AmSR  9ii 

111. — Priestly  v.  Northern  Indiana, 
etc.  R  Co.,  26  111.  205.  79  AmD  369. 

Iowa. — Elzy  v.  Adams  Express  Co., 

141  IoWa  407,  119  NW   705. 

Miss. — Vicksburg;,  etc.,  R  Co.  ▼. 
Ragsdale.  4  6  Miss.  468. 

Mo. — Morrow  v.  Missouri  Pac.  R. 
Co.,  140   Mo.   A.    200,   123   SW   1034. 

Old. — St.  Louis,  etc.,  R  Co.  v. 
Farmers'  Union  Gin  Co.,  34  Okl.  270, 
125  P  894;  Ft.  Smith,  etc.,  R.  Co.  ▼. 
Williams.  SO  Okl.  726,  121  P  276,  40 
LRANS  494. 

Tenn. — Illinois  Cent.  R  Co.  v. 
Johnson,    116   Tenn.   624,   94   SW  690. 

Tex. — Gulf,  etc,  R.  Co.  v.  Gilbert, 
4  Tex.  Civ.  A.  366,  22  SW  760,  23  SW 
120. 

Ear. — British  Columbia,  etc.,  Spar, 
etc..  Co.  v.  Nettleship,  L.  R.  3  C.  P. 
489. 

"Had  the  plaintiffs  notified  the 
defendants  for  what  purpose  they 
designed  the  machinery,  and  the  cir- 
cumstances of  their  necessities,  they 
might  have  brought  forward  other 
topics  and  elements  of  damage,  such 
as  they  attempted  to  show  on  the 
trial — that  a  large  number  of  hands 
were,  of  necessity,  under  pay  and 
idle — loss  of  promised  custom,  out 
of  which  profits  would  have,  been 
made.  In  the  absence  of  notice, 
proof  of  this  kind  was  properly  re- 
jected." Priestly  v.  Northern  Indi- 
ana, etc.,  R.  Co.,  26  111.  206,  208,  79 
AmD  369. 

[a]  nimrfcratlons,— (1)  In  an  ac- 
tion against  a  carrier  for  delay  in 
delivering  machinery  for  plaintiff's 
mill,  plaintiff  could  recover  the  dif- 
ference between  the  expense  of  shut- 
ting down  the  plant  during  the  In- 
stallation of  the  machinery  at  the 
later  period  and  what  it  would  have 
been  at   the  earlier  period  had   the 

[10OJ.-21] 


machinery  arrived  within  a  reason- 
able time,  provided  the  fixed  charges 
of  the  mill  were  less  when  the 
machinery  was  due  than  when  It  was 
installed,  and  such  element  of  the 
damage  was  brought  to  the  carrier's 
attention  at  the  time  of  shipment. 
Chicago,  etc,  R.  Co.  v.  Planters'  Gin, 
etc.,    Co.,    88    Ark.    77,    113    SW    352. 

(2)  Plaintiff  shipped  over  defend- 
ant's line  a.  grading  outfit  consisting 
of  a  car  of  mules  and  a  car  of  grad- 
ing Implements  and  Informed  de- 
fendants agent  that  he  was  sending 
the  outfit  to  the  point  of  destination 
to  fulfill  a  contract;  that  his  laborers 
were  also  being  carried  along  with 
him,  and  their  wages  would  begin 
as  soon  as  they  arrived;  that  It 
would  be  necessary  for  the  cars  to 
go  forward  together  In  order  that 
work  might  oommence  at  once  on 
their  arrival.  It  was  held,  in  an 
action  for  damages  caused  by  the 
delay  In  delivering  the  car  of  grad- 
ing Implements,  that  an  instruction 
allowing  plaintiff  to  recover  the  net 
earning  capacity  of  the  teams  and 
grading  implements  during  the  pe- 
riod or  the  alleged  delay  was  not 
erroneous,  as  defendant  was  put  on 
notice  that  plaintiff  would  suffer  this 
Bpeclal  damage  If  such  delay  oc- 
curred. St.  Louis,  etc.,  R.  Co.  v. 
Lamb,    96    Ark.    209,    128    SW    1030. 

(3)  Damages  were  allowed  for  in- 
jury caused  by  wrongful  delay  In 
shipping  a  still  worm  for  a  turpen- 
tine distillery.  The  elements  of 
damagee  recovered  in  this  case  are 
thus  stated  in  the  opinion:  "During 
all  that  time  [of  the  delay],  their 
machinery  and  hands  employed  In 
running  it  were  idle,  and  the  tree 
boxes,  from  which  the  crude  gum 
was  gathered,  had  run  over,  and 
much  of  if  was  wasted  for  the  want 
of  barrels  in  which  to  deposit  it;  and 
such  loss  would  not  have  occurred 
had  the  worm  come  to  hand  at  the 
proper  time  and  the  plaintiffs  been 
enabled  to  use  their  still-."  Savan- 
nah, etc,  R.  Co.  v.  Pritchard,  77  Ga. 
412,  414,  1  SB  261,  4  AmSR  92.  (4) 
Where  an  express  company  had  no- 
tice that  a  steam  shovel  shaft  was 
necessary  to  the  operation  of  a  rail- 
road construction  outfit,  it  was  lia- 
ble for  special  damages  consisting 
of  the  rental  value  of  the  outfit  and 
the  wages  of  plaintiff's  crew  during 
the  period  or  its  negligent  delay. 
Eliy  v.  Adams  Express  Co.,  141  Iowa 
407,  119  NW  705.  (5)  Expenses  for 
help  of  a  mill,  necessarily  under  pay 
and  Idle  while  the  mill  is  shut  down 
owing  to  delay  in  transportation  of 
freight  which  the  carrier  knew  must 
arrive  before  the  mill  could  start, 
are  recoverable,  and,  where  the  busi- 
ness of  the  mill  was  well  estab- 
lished, loss  of  expected  profits  which 
could  reasonably  be  established  by 
competent  proof,  could  also  be  re- 
covered. Morrow  v.  Missouri  Pac 
R.  Co..  140  Mo.  A.  200.  123  SW  1084. 
(6)  Where  a  carrier  contracts  with 
a  shipper  to  deliver  certain  machin- 


ery, a  merry-go-round,  to  a  certain 
place  by  a  certain  day  for  a  spe- 
cific purpose,  and  has  full  notice  of 
the  nature  of  the  purpose,  is  fully 
warned  of  the  use  to  which  the 
machinery  is  to  be  put  and  of  the 
Importance  of  having  it  there  on 
the  particular  day  specified  and  of  the 
damage  or  the  loss  of  earnings  which 
would  result  from  failure  to  deliver 
same  on  the  day  agreed  on,  and 
undertakes  such  shipment  with  full 
knowledge  that  such  conditions  and 
the  expected  earnings  are  the  mov- 
ing motive  on  the  part  of  the  ship- 
per, and  thereupon  through  want  of 
diligence  falls  to  deliver  such 
machinery  until  after  the  day  agreed 
on  and  after  -the  time  has  expired 
when  such  machinery  can  be  oper- 
ated with  any  profit,  such  carrier  is 
liable  in  such  amount  as  will  reason- 
ably compensate  the  shipper  for  the 
damage  done.  And,  If  the  amount  ot 
earnings  or  profits  can  be  estimated 
with  a  reasonable  degree  of  accu- 
racy, they  then  become  the  most 
just  and  adequate  measure  of  dam- 
ages. Ft.  Smith,  etc.,  R.  Co.  v.  Wil- 
liams, 30  Okl.  726,  121  P  275,  40  LRA 
NS    494.     (7)    Where    the    goods   are 

fin  machinery,  and  the  carrier  has 
een  notified  that  they  are  to  be  put 
Into  Immediate  operation  on  arrival, 
the  measure  of  damages  is  the  rental ' 
value  of  the  machinery  during  the 
time  It  has  been  delayed.  GulfT  etc., 
R.  Co.  v.  Gilbert,  4  Tex.  Civ.  A.  366, 
22   SW  760,  23  SW  320. 

[b]  Where  carrier  had  possession! 
of  part  of  machinery  only. — Where  a 
carrier  was  guilty  of  negligent  de- 
lay In  the  delivery  of  materials  and 
appliances  intended  for  use  in  the 
performance  of  a  well  drilling  con- 
tract, but  the  carrier  never  had  in 
its  possession  a  part  of  the  equip- 
ment, it  was  liable  only  for  the 
usable  rental  value  of  the  material 
and  appliances  which  it  had  in  its 
keeping,  and  not  for  the  rental  value 
of  the  whole  equipment  during  the 
delay.  Illinois  Cent.  R.  Co.  v.  John- 
son, 116  Tenn.  624,  94  SW  600. 

32.  Chicago,  etc,  R.  Co.  v.  Plant- 
ers' Gin,  etc.,  Co.,  88  Ark.  77,  118  SW 
352. 

33.  See    cases    Infra   note    24. 

34.  Southern  R.  Co.  v.  Coleman, 
158  Ala.  266,  44  S  887;  Chicago,  etc., 
R.  Co.  v.  Planters'  Gin,  etc.,  Co.,  88 
Ark.  77.  118  SW  362;  Vicksburg,  etc., 
R.  Co.  v.  Ragsdale,  46  Miss.  468. 

[a]  Illustrations^— (1)  In  an  ac- 
tion against  a  carrier  for  delay  in 
transportation  of  machinery  for 
plaintiff's  mill,  the  loss  sustained  by 
plaintiff  of  the  saving  in  expense  of 
the  operation  of  the  mill  as  a  two- 
press  mill,  as  contemplated,  and  as  a 
one-press  mill,  as  it  was  required  to 
do  on  account  of  the  carrier's  delay 
In  delivering  the  machinery,  was 
speculative  and  not  recoverable. 
Chicago,  etc.,  R.  Co.  v.  Planters'  Gin, 
etc.,  Co.,  88  Ark.  77.  113  SW  362.  (2) 
An  owner  of  a  public  ginnery  deliv- 
ered a  part  of  the   machinery  to  a 
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the  carrier  of  the  special  circumstances  which  ren- 
der a  prompt  delivery  of  the  machinery  necessary, 
there  can  be  no  recovery  of  special  damages  for 
wrongful  delay,  such  as  loss  of  profits  to  the  busi- 
ness resulting  from  the  delay,  expense  incurred  in 
paying  idle  labor,  and  the  interest  on  the  capital 
invested  in  a  plant  during  the  time  it  was  neces- 
sarily idle,  because  of  the  delay.*1 

[$  465]  cc  Feed  for  Live  Stock.  A  carrier  is 
not  liable  for  special  damages  for  failure  to  de- 
liver cattle  feed  within  a  reasonable  time  after  re- 
ceiving it,  where  it  did  not,  at  the  time  of  such 
receipt,  have  notice  of  the  purpose  for  which  the 
shipment  was  intended  or  the  urgent  necessity  of 
its  prompt  delivery;2*  to  authorize  a  recovery,  the 
carrier  must  be  notified  of  the  special  circumstances 
from  which  such  damage  would  probably  flow,  in 
case  of   delay.27     On   the  other  hand,  where   the 


carrier  unreasonably  delayed  a  shipment  of  cattle 
feed  and  had  notice  that  it  was  intended  to  feed . 
plaintiff's  cattle  and  that  plaintiff  was  dependent 
thereon  for  the  feed,  and  plaintiff's  supply  of  feed 
was  exhausted  by  reason  of  the  delay,  the  carrier 
is  liable  for  the  depreciation  in  the  value  of  the 
cattle  caused  directly  and  approximately  by  the 
delay.28 

[$  466]  dd.  Fertilizers.  Where,  on  shipment  of 
fertilizer,  there  was  no  notice  to  the  carrier  of  any 
special  use  to  which  it  was'  to  be  applied  nor  of 
such  scarcity  of  fertilizer  as  to  prevent  another 
purchase,  of  a  like  amount  by  plaintiff,  plaintiff  is 
not  entitled  to  special  damages  for  failure  to  deliver 
the  fertilizer.28 

[«,  467]  ee.  Other  Applications  of  Rule.  Other 
applications  of  these  rules  have  been  made  to 
shipments  of  actor's  paraphernalia,80  automobiles,*1 


carrier  for  transportation  to  a  desig- 
nated point,  to  be  repaired  by  the 
consignee.  The  carrier  delayed  the 
delivery  of  the  machinery.  The 
owner  testified  that  seventy-five  cents 
was  a  fair  profit  for  ginning  a  bale 
of  cotton,  but  he  could  only  estimate 
the  number  of  bales  that  went  to  his 
gin  during  the  days  his  plant  was 
shut  down  in .  consequence  of  the  de- 
lay. The  seventy-five  cents  profit  de- 
pended on  contingencies.  It  was  held 
that  the  owner  was  entitled  to  nomi- 
nal damages  only;  the  estimate  of 
what  he  might  have  earned  by  oper- 
ating the  gin,  had  the  shipment  been 
promptly  delivered,  being  speculative. 
Southern  R.  Co.  v.  Coleman,  153  Ala. 
266,  44  S  837. 

28.  U.  8. — Slmons-Mayrant  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  207  Fed. 
387. 

Ga.- — Goodin  v.  Southern  R.  Co.,  126 
Ga.  630,  54  SE  720,  6  LRANS  1064,  6 
AnnCas  614. 

111. — Priestly  v.  Northern  Indiana, 
etc.,  R.  Co.,  26  111.  205,  79  AraD  369. 

Ky. — Stone  v.  Adams  Express  Co., 
122  SW  200;  Louisville,  etc.,  R.  Co.  v. 
Mink,  103  SW  294,  31  KyL  833;  Illi- 
nois Cent.  R.  Co.  v.  Nelson,  97  SW 
757,  30  KyL  114.  Compare  Louisville, 
etc.,  Packet  Co.  v.  Bottom,  77  SW 
920,  25  KyL  1324  (where  special  dam- 
ages were  allowed,  It  not  appearing 
from  opinion  whether  notice  of  spe- 
cial circumstances  was  given  the 
carrier). 

Mass. — Swift  River  Co.  v.  Fitch- 
burg  R.  Co.,  169  Mass.  326,  47  NE 
1016,   61  AmSR  288. 

N.  J. — Higglns  v.  U.  S.  Express  Co., 
83  N.  J.   L.   398.  86  A  450. 

N.  Y. — Bracco  v.  Merchants'  De- 
spatch Transp.  Co.,  61  Misc.  60,  118 
NYS  131;  Goodfield  v.  Piatt,  130  NYS 
180. 

N.  C. — Asheboro  Wheelbarrow,  etc., 
Co.  v.  Southern  R.  Co.,  148  N.  C.  261, 
62   SE   1091. 

Okl. — Missouri,  etc..  R.  Co.  v.  Haz- 
lett,  36  Okl.  12,   128  P  106. 

S.  C. — Traywlck  v.  Southern  R. 
Co.,  71  S.  C.  82,  60  SE  548,  110  AmSR 
663. 

Tex.— Gulf,  etc.,  R.  Co.  v.  Pettit,  3 
Tex.  Civ.  A.  588,  22  SW  761. 

Eng. — Hadley  v.  Baxendale.  9  Exch. 
841,   156    Reprint   145. 

See  also  supra  |  463  text  and  notes 
16,    17. 

(a)  Sol*  applied-— (1)  Allegations 
of  loss  of  profits  which  would  have 
accrued  to  plaintiffs  on  the  fulfill- 
i  ment  of  a  collateral  contract,  in  con- 
sequence of  the  delay  on  the  part  of 
a  common  carrier  in  the  delivery  of 
machinery,  are  properly  stricken  on 
demurrer,  where  it  does  not  appear 
that  the  contract,  from  the  fulfill- 
ment of  which  profits  would  have 
accrued,  was  In  the  contemplation 
of  the  parties  at  the  time  the  carrier 
received  the  freight  for  transporta- 
tion. Goodin  v.  Southern  R.  Co.,  125 
Ga.  630,  64  SE  720,  6  LRANS  1054, 
6  AnnCas  673.  (2)  In  the  absence  of 
notice  to,  or  knowledge  by,  a  carrier 


as  to  the  special  use  to  be  made  of 
a  shipment  of  machinery,  the  only 
damages  recoverable  for  a  delay  in 
shipment  Is  the  difference  between 
the  value  when  delivery  should  have 
been  made  and  the  value  when  It  was 
made.  Bracco  v.  Merchants'  Despatch 
Transp.  Co.,  61  Misc.  60,  113  NYS  131. 
(3)  Shippers  of  part  of  a  machine  by 
express  cannot  recover,  as  special 
damages  for  delay  In  delivery,  the 
loss  of  profits  on  contracts  for  goods 
to  have  been  made  on  the  machine  In 
the  absence  of  an  express  contract 
giving  notice  to  the  carriers  of  the 
necessity  for  Immediate  delivery. 
Goodfield  v.  Piatt,  130  NYS  180.  (4) 
Interest  on  the  capital  invested  in  a 
plant  during  the  time  It  was  neces- 
sarily idle  as  a  result  of  delay  In  a 
shipment  of  Iron,  and  the  wages  paid 
during  such  time,  cannot  be  taken  as 
the  measure  of  damages,  where  there 
was  nothing  to  indicate  the  use  to 
which  the  iron  was  to  be  put  or  that 
any  special  damages  would  be  sus- 
tained by  delay  in  prompt  shipment. 
Asheboro  Wheelbarrow,  etc.,  Co.  v. 
Southern  R.  Co..  149  N.  C.  261,  62  SE 
1091.  (6)  In  an  action  for  damages 
from  delay  In  the  delivery  of  certain 
machinery,  plaintiff,  without  giving 
notice  that  employees'  wages  would 
be  lost  in  event  of  delay,  cannot  re- 
cover for  the  same.  Missouri  etc., 
R.  Co.  v.  Haslett.  36  Okl.  12,  128  P 105. 
[b]  Ulnstrattona. — (1)  Where  a 
shaft  used  in  an  electric  plant  fell 
out  of  a  car  in  transit  and  was 
broken,  after  which  the  express  com- 
pany had  it  repaired  and  forwarded 
to  the  owner,  damages  claimed  for 
loss  of  profits  in  being  prevented 
from  running  the  plant  while  the 
shaft  was  being  repaired  were  special 
damages  and  hence  could  hot  be  re- 
covered unless  the  carrier  had  notice 
of  the  use  for  which  the  shaft  was 
intended,  either  actually  or  by  plain 
Inference  from  the  nature  of  the 
thing  transported.  Stone  v.  Adams 
Express  Co.,  (Ky.)  122  SW  200.  (2) 
Plaintiff,  in  an  action  against  a  car- 
rier for  delay  In  transporting  ma- 
chinery for  Its  sawmill,  cannot  by 
way  of  damages  show  Iosb  from  in- 
ability to  fill  a  contract  for  lumber, 
because  of  the  delay  In  transporta- 
tion, in  the  absence  of  evidence  that 
the  carrier  was  notified  of  the  fact 
of  such  contract.  Louisville,  etc.,  R. 
Co.  v.  Mink,  103  SW  294,  31  KyL  838: 
Illinois  Cent.  R.  Co.  v.  Nelson,  97  SW 
757,  80  KyL  114.  (3)  Where  mill 
castings  were  deposited  with  an  ex- 
press company  for  delivery  to  a  re- 
pair shop,  and  no  specific  instructions 
were  given  to  the  carrier  as  to  the 
necessity  for  an  expeditious  trans- 
portation of  the  castings  by  the  car- 
rier to  and  from  the  shop,  and  the 
carrier  was  not  informed  that  pend- 
ing the  return  of  the  castings  the 
mill  would  have  to  be  shut  down  and 
plaintiff's  business  cease,  the  dam- 
ages recoverable  for  delay  In  trans- 
portation and  return  of  the  castings 
are  governed  by   the  rule  laid  down 


In  Hadley  v.  Baxendale.  9  Exch.  241, 
166  Reprint  infra  this  note.  Hig- 
glns v.  U.  S.  Express  Co.,  83  N.  J.  L 
398,  86  A  450.  (4)  Where  the  de- 
livery of  certain  boilers  for  plaintiffs 
mill  was  delayed  through  negligence 
on  the  part  of  the  carrier,  plaintiff 
was  not  entitled  to  damages  for  the 
time  its  business  was  suspended,  nor 
for  the  compensation  paid  the  me- 
chanics employed  to  set  up  the  boll- 
era  while  awaiting  their  arrival.  In 
the  absence  of  evidence  that  defend- 
ant had  notice  of  such  circumstances. 
Swift  River  Co.  v.  Fltchburg  R  Co., 
169  Mass.  826,  47  NE  1015,  61  AmSR 
288.  (6)  In  an  action  to  recover 
damages  for  failure  of  a  carrier  to 
deliver  a  rice  huller,  damages  for 
loss  In  milling  rice  carried  by  the 
public  to  other  mills,  because  of  de- 
lay in  delivery,  cannot  be  recovered 
where  no  notice  to  the  carrier  of  the 
use  for  which  the  machine  was  In- 
tended was  given  to  it.  Traywlck 
v,  Southern  R.  Co.,  71  S.  C.  82,  50  SE 
549,  110  AmSR  563.  (6)  The  owners 
of  a  flour  mill  sent  a  broken  shaft  to 
the  office  of  defendant  carrier  to  be 
conveyed  by  them  to  a  manufacturer 
as  a  model  for  making  a  new  shaft. 
The  only  circumstances  communi- 
cated to  the  carrier  at  the  time  of 
making  the  contract  of  carriage  were 
that  the  article  to  be  carried  was  the 
broken  shaft  of  a  mill  and  that  plain- 
tiffs were  owners  of  that  mill.  In 
consequence  of  an  unreasonable  de- 
lay, plaintiffs  did  not  receive  the  new 
shaft  for  some  days  after  the  time  it 
should  have  been  delivered-  they 
were  therefore  unable  to  work  their 
mill  and  thereby  suffered  a  loss  of 
profits.  It  was  held  that  such  loss  of 
profits  was  not  recoverable.  Hadley 
v.  Baxendale,  9  Exch.  341,  166 
Reprint  145. 

86.  See   cases   Infra  note   27. 

87.  Crutcher  v.  Choctaw,  etc.,  Co.. 
74  Ark.  358.  85  SW  770;  Illinois  Cent 
R.  Co.  v.  Nelson,  97  SW  767,  30  KyL 
114:  Daube  v.  Chicago,  etc..  R.  Co., 
39  Tex.  Civ.  A.   24,   86  SW  797. 

38.  Illinois  Cent.  R.  Co.  v.  Wat- 
kins,  91  SW  1122,  28  KyL  1254:  Illi- 
nois Cent.  R.  Co.  v.  Mossbarger,  91 
SW  1121,   28  KyL   1217. 

89.  Matheson  v.  Southern  R.  Co., 
79  S.  C.  166,  60  SE  437. 

80.  Brow.n  v.  Weir,  95  App.  Div. 
78,  88  NYS  479. 

[a]  Thus,  where  an  express  com- 
pany undertook  to  carry  the  trunk  of 
an  actress  without  knowledge  that 
she  had  engagements  which  she  could 
not  fill  without  the  contents  of  the 
trunk,  the  measure  of  damages  for 
its  refusal  for  several  days  to  de- 
liver the  trunk  unless  an  excessive 
charge  were  paid  does  not  include 
what  she  would  have  received  from 
such  engagements  during  the  wrong- 
ful detention.  Brown  v.  Weir.  95 
App.   Dlv.   78.   88  NYS  4T9. 

31.  Armstrong  v.  Chicago,  etc,  R. 
Co.,  35  S.  D.  898,   152  NW   696. 

[a]  Thus,  in  a  shipper's  action 
for    special   damages    for   the   breach 


For  later  eases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 
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bricks,*1  building  and  construction  materials,3* 
lumber,*4  raw  materials  to  be  manufactured," 
draft  horses,*"  race  horses,81  drummer's  samples,** 


golf  clubs,**  ioe,*°  oil/1  pop  corn  wagon,"  recep- 
tacles for  fruit  er  vegetables,4*  photographer's  sup- 


of  a  carrier's  obligation  to  deliver  an 
automobile  engine  shipped  to  a  fac- 
tory for  repairs,  loss  of  the  net 
rental  value  of  the  automobile  dur- 
ing unreasonable  delay  In  delivery  Is 
not  too  remote  and  speculative  to  be 
recoverable.  Armstrong  v.  Chicago, 
etc..  R.  Co..  86  S.  D.  898,  162  NW  «»«. 

St,  Davidson  Dev.  Co.  v.  South- 
ern R.  Co..  147  N.  C.  608,  81  SE  881. 

(a]  ninstrattoaw— It  not  appearing 
that  a  carrier  of  a  shipment  of  brick 
knew  that  It  was  to  be  used  in  a  build- 
ing of  any  special  size  or  kind,  or 
that  its  diversion  would  work  the  de- 
lay In  the  consignee's  building  opera- 
tions that  resulted,  the  shipment  be- 
ing ordered  for  the  trade  as  far  as 
it  reasonably  appeared  to  the  carrier, 
and  It  not  appearing  that  there  was 
any  change  in  value  of  the  brick  dur- 
ing the  delay  in  replacing  the  di- 
verted shipment,  the  consignee's 
measure  of  damage  Is  limited  to  in- 
terest on  the  amount  Invested  In  the 
shipment  during  the  delay.  David- 
son Dev.  Co.  v.  Southern  ft.  Co.,  147 
N.  C.  60S,  61  SB  881. 

33.  Ligon  v.  Missouri  Pac.  R.  Co., 
1  Tex.  A.  Civ.  Cas.  I  1. 

[a]  XUnstrattona.— (1)  A  building 
contractor,  employing  a  number  of 
workmen,  cannot  recover  of  a  carrier 
the  amount  of  their  wages  during  the 
time  they  were  kept  Idle  by  reason 
I       of    the    carrier's    delay    to    deliver 

Promptly  certain  building  material 
orwarded  over  Its  line,  unless  it  was 
i  fully  Informed  of  the  situation  at 
the  time  of  shipment.  Information 
I  given  four  days  after  the  shipment 
i  would  be  Insufficient.  Ligon  v.  Mls- 
1  sourl  Pac.  R.  Co.,  8  Tex.  A.  Civ.  CM. 
I  1.  (2)  On  the  other  hand,  carriers' 
liability  for  delaying  transportation 
of  many  carloads  of  construction  ma- 
terial, they  having  knowledge  of  the 
{purpose  for  which  It  was  designated, 
s  not  affected  because  two  cars  were 
shipped  before  publication  of  a  spe- 
cial rate  made  under  the  contract, 
where  the  shipments  showed  on  their 
face  that  they  Included  material  to 
be  carried  under  the  contract.  Qulf, 
etc.  R.  Co.  v.  Nelson,  (Tex.  Civ.  A.) 
139  SW  81.  (8)  And  under  a  Joint 
contract  by  connecting  carriers  to 
transport  many  carloads  of  construc- 
tion material  for  plaintiff  to  a  cer- 
tain point,  their  liability  for  delay 
in  transportation  arising  from  notice 
of  the  purpose  of  the  shipments  is 
not  affected  because  some  of  the 
shipments  originated  on  a  third  line. 
Gulf,  etc.,  R.  Co.  v.  Nelson,  supra. 

34.  Southern  R.  Co.  v.  Lewis,  186 
Ala.  461.  61  S  863. 

[a]  Illustration. — where  a  car- 
rier undertaking  to  deliver  lumber  to 
a  vessel  knew  at  the  time  of  the 
making  of  the  contract  that  the  ad- 
verse party  would  be  compelled  to 
pay  demurrage  charges  If  the  cargo 
was  delayed,  but  delayed  delivery 
for  an  unreasonable  time  and  thereby 
forced  the  adverse  party  to  become 
liable  for  demurrage,  the  carrier  was 
liable  for  the  amount  of  the  demur- 
rage. Southern  R.  Co.  v.  Lewis,  186 
Ala.  451.  51  S  863. 

38.  Dorrance  v.  International,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  126  SW  694: 
Oee  v.  Lancashire,  etc.,  R.  Co..  6 
H.  ft  N.   211,  168   Reprint  87. 

[a]  Illustrations.— (l)  Plaintiffs 
delivered  to  defendant  railway  com- 
pany ten  tons  of  cotton  to  be  car- 
ried from  Liverpool  to  O.  In  the 
usual  course  of  transportation,  the 
cotton  should  have  been  delivered  at 
O  on  the  following  day,  but  It  was 
not  actually  delivered  until  four  days 
later.  In  consequence  of  the  delay, 
plaintiff's  new  mill  was  stopped  for 
want  of  cotton  to  work  with.  At  the 
time  of  delivery  of  the  cotton  to 
defendant  nothing  was  said  as  to  the 
effect  a  delay  would  have.  But  on 
the  day  before  delivery  to  the  com- 
pany, and  on  each  succeeding  day 
until  the  arrival  of  the  cotton,  plain- 
US  called  at  O   to  Inquire  about  It, 


and  each  time  told  the  manager  of 
defendant's  goods  department  at  O 
that  the  mill  was  at  a  standstill 
solely  on  account  of  the  nondelivery 
of  the  cotton.  In  an  action  to  re- 
cover for  the  amount  of  wages  paid 
to  employees  during  the  time  the 
mill  was  Idle,  and  for  the  proflts  the 
mill  would  have  made,  the  court 
held  that  no  such  damages  were  re- 
coverable, and  the  trial  court  having 
Instructed  otherwise,  Us  Judgment 
was  reversed.  Oee  v.  Lancashire, 
eta,  R.  Co.,  <  H.  ft  N.  211,  168  Re- 
print 87.  Compare  Conybeare  v.  Far- 
rtes.  6  Exch.  16.  (2)  Damages  for 
delay  In  transporting  cotton  caused 
by  plaintiff's  having  to  purchase  cot- 
ton on'  a  rising  market  to  All  their 
contracts  are  allowable  only  on  no- 
tice to  the  carrier  at  or  before  mak- 
ing the  contract  of  shipment  of  the 
special  conditions  rendering  the  dam- 
ages the  natural  and  probable  result 
of  the  breach  under  clrcumstanoea 
showing  that  the  contract  was  to 
some  extent  based  on  or  made  with 
reference  to  such  conditions.  Dor- 
rance v.  International,  etc.,  R.  Co., 
(Tex.  Civ.  A.)   128  SW  6»4. 

38.  Port  Blakely  Mill  Co.  v. 
Sharkey.  102  Ped.  269.  42  CCA  329. 

[a)  Illustration. — Where  there  was 
delay  In  transportation  of  horses  sent 
to  Alaska  to  be  delivered  not  later 
than  a  day  named,  it  was  held  that 
the  loss  of  what  might  have  been 
earned  by  the  use  of  the  horses  could 
be  recovered  where  there  was  dis- 
tinct notice  brought  home  to  the  car- 
rier of  the  nature  of  the  employ- 
ment which  defendant  Intended  .  to 
enter  Into,  and  the  amount  of  the 
earnings  which  he  could  make  with 
his  horses  in  that  employment.  Port 
Blakely  Mill  Co.  v.  Sharkey,  102  Fed. 
259,  42  CCA  829. 

37.  Louisville,  etc.,  R.  Co.  v.  Gorm- 
ley,  109  SW  846,  83  KyL  188  [reh 
den  111  SW  289,  38  KyL  802). 

[a]  Illustration. — Where  a  carrier 
agrees  to  ship  a  race  horse  over  its 
line  and  the  line  of  a  connecting  car- 
rier, it  is  its  duty  to  provide  a  suit- 
able car  and  to  transport  it  to  its 
destination  safely  and  without  un- 
reasonable delay;  and.  If  It  carries 
the  horse  out  of  the  way  so  as  to 
cause  unnecessary  delay,  and  by 
reason  thereof  It  is  injured,  or  the 
owner  is  prevented  from  keeping  his 
horse's  engagements  in  the  races  In 
which  it  was  entered,  and  the  pur- 
pose for  which  It  was  being  shipped 
was  known  to  the  carrier,  it  is  liable 
for  the  damage  sustained  thereby. 
Louisville,  etc..  R.  Co.  v.  Gormley,  109 
SW  846,  33  KyL  188  [reh  den  111  SW 
289,   33   KyL   802]. 

38.  Seaboard  Air  Line  R.  Co.  v. 
Harris.   121  Ga.  707,  49  SE  708. 

[a]  XUnstration. — Where  a  travel- 
ing salesman  whose  compensation  Is 
based  on  commissions  on  orders  se- 
cured shipped  his  samples  over  the 
line  of  a  common  carrier  and  they 
were  unreasonably  delayed,  he  can- 
not recover  as  damages  the  proflts 
which  he  would  have  secured  during 
the  time  he  was  without  his  trunks, 
as  such  damages  are  too  remote  and 
speculative,  and  not  recoverable  un- 
der Civ.  Code  (1895)  I  3798.  Sea- 
board Air  Line  R.  Co.  v.  Harris,  121 
Ga.   707,   49   SE  703. 

39.  Jessup  v.  Piatt. -76  Misc.  466, 
135  NTS  635. 

[a]  Illustration. — For  a  carrier's 
delay  In  delivering  goods  intended 
for  a  particular  Immediate  use,  such 
as  golf  clubs,  the  owner  may  re- 
cover as  damages  the  value  of  the 
use  for  the  period  of  detention  where 
the  carrier  knows  of  the  circum- 
stances requiring  immediate  trans- 
portation. Jessup  v.  Piatt,  76  Misc. 
466,   185   NTS   635. 

40.  Lewark  v.  Norfolk,  etc.,  R. 
Co.,  137  N.  C.  388,  49  SE  882. 

[a]  Thus,  in  an  action  against  a 
carrier  for  loss  of  a  consignment  of 
Ice    shipped    by    plaintiffs    to    them- 


selves, plaintiffs  were  not  entitled  to 
recover  for  the  loss  of  fish,  for  the 
packing  of  which  they  Intended  to 
use  the  ice,  in  the  absence  of  any 
evidence  that  the  carrier  knew  or 
should  have  known  that  the  ice  was 
Intended  for  that  purpose,  the  dam- 
ages being  limited  to  the  value  of 
the  Ice  at  destination  at  the  time  it 
should  have  arrived.  Lewark  v.  Nor- 
folk, etc,  R  Co..  127  N.  C.  883,  49 
SB  882. 

41.  San  Antonio,  etc,  R.  Co.  v. 
Houston  Packing  Co.,  (Tex.  Civ.  A.) 
167  SW  228. 

fa)  OH.— (1)  Where  a  carrier's 
delay  occurred  after  a  car  was  loaded 
with  oil  and  returned  to  the  carrier 
with  notification  of  the  purpose  of 
transporting  the  oil,  the  carrier  Is 
liable  for  such  damage  as  would  ordi- 
narily result  from  a  failure  to  de- 
liver the  oil  for  the  use  to  which  It 
was  to  be  applied.  San  Antonio,  etc., 
R.  Co.  v.  Houston  Packing  Co.,  (Tax. 
Civ.  A)  167  SW  228.  (2)  Where  the 
delay  of  a  carrier  In  delivering  a  car 
occurred  while  In  tramsit  to  the  con- 
signee who  was  to  load  It  with  oil 
and  return  It  to  the  consignor,  but 
the  carrier  was  not  Informed  that  it 
was  to  be  so  loaded,  the  value  of  the 
ordinary  use  of  the  car  during  the 
delay  was  the  measure  of  the  con- 
signor's damages.  San  Antonio,  etc., 
R.  Co.  v.  Houston  Packing  Co.,  supra. 
(3)  For  a  delay  In  delivering  fuel  oil, 
a  carrier  was  not  liable  for  damages 
resulting  to  plaintiff  through  being 
compelled  to  shut  down  an  Ice  plant, 
for  expenses  paid  employees  while 
the  plant  was  Idle,  for  loss  of  profits, 
and  for  loss  sustained  by  not  having 
Ice  to  save  meat,  etc.,  in  cold  storage, 
where  the  carrier  did  not  know  when 
the  contract  was  made  that  such  re- 
sults might  follow  delayed  delivery 
of  the  oil,  that  the  shipment  was 
made  to  the  "Home  Ice  Factory,"  and 
that  It  was  fuel  not  putting  the  car- 
rier on  notice.  Haberzettle  v.  Trinity, 
etc,  R.  Co.,  48  Tex.  Civ.  A.  627,  108 
SW  219. 

43.  Oulf.  etc.,  R.  Co.  v.  Compton, 
(Tex.  Civ.  A.)  38  SW  220. 

[a]  Thus,  where  a  popcorn  wagon 
was  delivered  to  a  carrier  for  trans- 
portation with  Information  that  It 
was  wanted  at  Its  destination  on  a 
certain  day  for  a  special  occasion, 
the  measure  of  damages  for  failure 
to  transport  it  in  time  for  the  day 
mentioned  was  the  loss  of  the  profits 
which  would  have  been  made  on  that 
day,  but,  as  to  other  days,  the  meas- 
ure of  damages  would  be  the  fair 
rental  value  of  the  wagon.  Gulf,  etc.. 
R.  Co.  v.  Compton,  (Tex.  Civ.  A.)  38 
STv*  220 

43,  Williams  v.  Atlantic  Coast 
Line  R.  Co.,  66  Fla.  735,  48  S  209,  131 
AmSR  169,  24  LRANS  134;  Missouri 
Pac.  R;  Co.  v.  Harris,  (Tex.  Civ.  A.) 
138  SW  1086. 

[a]  Illustrations. — (l)  Special  dam- 
ages such  as  shutting  down  a  can- 
nery and  the  spoiling  of  tomatoes  by 
reason  of  the  shutdown,  resulting 
from  the  failure  of  a  carrier  to  ship 
a  carload  of  cans  in  time,  cannot  be 
recovered  In  the  absence  of  a  show- 
ing that  the  carrier  had  notice  of 
facts  which  would  apprise  a  person 
of  ordinary  prudence  that  such  loss 
would  be  anticipated  from  the  delay. 
Illinois  Cent.  R.  Co.  v.  Hopklnsvllle 
Canning  Co.,  132  Ky.  678.  116  SW 
758.  (2)  And,  where  a  carrier  falls  to 
deliver  orange  boxes  within  a  reason- 
able time,  the  contract  not  fixing  any 
time  for  delivery,  the  freezing  of  the 
oranges  on  the  trees  was  not  such 
a  direct,  natural,  and  proximate  re- 
sult of  such  failure  to  deliver  as  to 
render  the  carrier  liable,  where  the 
carrier  was  not  informed  that  the 
oranges  would  be  left  on  the  trees 
until  the  boxes  were  delivered,  nor 
was  the  carrier  liable  for  loss  due  to 
the  idleness  of  the  men  employed  to 
Dick  and  to  ship  the  oranges,  where 
the  carrier  was  not  Informed  that  the 
Digitized  by  VjVJVJVIV. 
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[§§  467-469 


plies,**  and  a  museum.*5 

[i  468]  (b)  To  Goods  Shipped  under  a  Con- 
tract of  Sale— aa.  Where  Carrier  Is  Not  Notified 
of  Contract.  A  carrier  who  unreasonably  delays 
the  transportation  of  goods  shipped  under  a  con- 
tract of  sale  is  not  liable  for  any  special  damages 
occasioned  by  the  loss  of  the  sale,  as  for  instance, 
any  profits  the  shipper  would  have  made  by  delivery 
of  the  goods  at  destination  according  to  the  contract 
of  sale,  unless  at  or  before  the  day  of  the  ship- 
ment the  carrier  was  notified  of  the  existence  of  the 
contract  and  that  the  goods  were  being  shipped  in 
accordance  therewith.  The  general  rule  is  that, 
under  the  circumstances  noted,  the  rule  already 
stated  in  a  previous  section*7  governs,  that  is,  the 
measure  of  damages  is  the  difference  between  the 
market  value  of  the  goods  at  the  time  they  ought 


to  have  been  delivered  and  their  value  at  the  time 
they  were  actually  delivered,**  with  such  other  and 
incidental  damages  as  proximately  flow  from  the 
delay.*8  To  this  is  to  be  added  interest  and  the 
unpaid  cost  of  transportation  deducted,** 

[§  469]  bb.  Where  Carrier  Has  Notice,  of  Con- 
tract. Where  goods  are  contracted  to  be  sold  at  a 
fixed  price  and  to  be  delivered  at  a  particular  place, 
and  the  carrier  undertakes  the  transportation  there- 
of, with  full  notice  that  the  goods  are  to  be  sold  if 
forwarded  seasonably,  the  consignor  will  be  entitled 
to  recover  the  difference  between  the  contract  price 
and  the  value  of  the  goods  when  actually  delivered, 
if  by  reason  of  unreasonable  delay  in  transportation 
he  loses  the  sale.91  Under  these. circumstances,  the 
undertaking  is  special  and  the  loss  and  liability  are 


men  had  been  so  hired.  Williams  v. 
Atlantic  Coast  Line  R.  Co.,  56  Fla. 
785.  48  S  209,  131  AmSR  169,  24  LRA 
NS  134.  (3)  Where  a  carrier  con- 
tracting for  the  transportation  of  a 
musical  instrument  did  not  have  no- 
tice of  the  shipper's  Intention  to  use 
the  Instrument  for  any  particular 
purpose,  the  measure  of  damages  for 
Injuries  to  the  Instrument  during 
transportation  was  the  difference  In 
its  value  at  the  time  and  In  the  con- 
dition In  which  It  arrived  at  the  point 
of  destination  and  Its  value  at  the 
time  and  in  the  condition  In  which 
It  should  have  arrived  there.  Mis- 
souri, etc..  R.  Co.  v.  Harris,  (Tex. 
Civ.  A.)   188  SW  1085. 

44.  Bradley  v.  Chicago,  etc.,  R. 
Co.,   94   Wis.   44.   68  NW  410. 

[a]  ninatmtlon. — Where  goods 
were  delivered  to  a  carrier  for  ship- 
ment simply  as  glass,  without  any 
statement  of  the  purpose  of  the  ship- 
ment, when  they  were,  in  fact,  photo- 
graphic materials  for  Immediate  use 
in  the  business  of  the  shipper  at  the 
point  of  destination,  the  carrier  la 
not  liable  for  damages  to  such  busi- 
ness resulting  from  a  delay  In  the 
shipment,  although  notified  of  the 
facts  in  time  to  have  prevented  such 
delay.  Bradley  v.  Chicago,  etc.,  R 
Co.,  94  Wis.  44,  68  NW  410. 

46.  Yoakum  v.  Dunn,  1  Tex.  Civ. 
A  524.  21  SW  411. 

[a]  Mental  anguish  experienced 
by  reason  of  delay  In  transporting  a 
museum  for  a  certain  exhibition  is 
not  recoverable,  although  the  carrier 
had  notice  of  the  purpose  for  which 
It  was  shipped.  Yoakum  v.  Dunn,  1 
Tex.  Civ.  A.  524,  21  SW  411. 

48.  Ark. — Murrell  v.  Pacific  Ex- 
press Co.,  54  Ark.  22,  14  SW  1098,  26 
AmSR  17;  St.  Louis,  etc-  R.  Co.  v. 
Mudford,  48  Ark.  502,  3  SW  814. 

Oa. — East  Tennessee,  etc.,  R.  Co.  v. 
Johnson.  86  Ga.  497,  11  SB  809;  Co- 
lumbus, etc.,  R.  Co.  v.  Plournoy,  75 
Ga,  745. 

111.— Illinois  Cent.  R.  Co.  v.  Cobb, 
64   HI.  128. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Lehman,  66  Md.  209,  40  AmR  415. 

Mo. — Steffen  v.  Mississippi  River, 
etc.,  R.  Co.,  156  Mo.  322,  56  SW  1126; 
Rogan  v.  Wabash  R.  Co.,  51  Mo.  A.  665. 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co..  48  N.  H.  455.  2  AmR  267. 

N.  C. — Lindley  v.  Richmond,  etc., 
R.  Co..   89  N.  C.  547. 

Tex. — Grayson  County  Nat.  Bank 
v.  Nashville,  etc..  R.  Co.,  (Civ.  A.) 
79  SW  1094;  Gulf,  etc.,  R.  Co.  v.  Cole, 
(AJ   16  SW  176. 

Eng. — Home  v.  Midland  R.  Co.,  L. 
R.  8  C.  P.  131.  6  ERC  506;  Great 
Western  R.  Co.  v.  Redmayne,  L.  R  1 
C    P    329 

[a]  aula  applied^(l)  Unless  a 
carrier  is  Informed  that  a  consign- 
ment of  live  stock  has  been  con- 
tracted to  be  sold  and  that,  to  effect 
the  sale,  it  Is  necessary  that  they 
should  be  delivered  at  their  destina- 
tion by  a  certain  time.  It  is  not  liable 
for  special  damages  occasioned  by 
the  loss  of  the  sale.  International, 
etc.,  R.  Co.  v.  Hatchell,  22  Tex.  Civ. 


A  498,  55  SW  186.  (2)  Where  a  car- 
rier accepting  a  shipment  of  berries 
for  transportation  did  not  know  that 
the  shipper  had  sold  them  at  a  cer- 
tain price,  or  that  he  would  lose  the 
sale  if  the  berries  failed  to  arrive  at 
a  certain  point  at  the  time  agreed 
on,  the  carrier,  on  delay  In  shipment 
resulting  in  loss  of  the  sale,  would 
not  be  liable  In  damages  for  the 
difference  between  the  figure  at 
which  the  berries  had  been  con- 
tracted for  and  the  amount  for 
which  the  shipper  subsequently  dis- 
posed of  them,  the  price  obtained  be- 
ing the  best  possible  under  the  cir- 
cumstances. Cowherd  v.  St.  Louis, 
etc.,  R.  Co.,  151  Mo.  A.  1,  131  SW'755. 
(3)  Where  plaintiff,  at  the  time  of 
making  an  agreement  for  shipping 
rates  with  defendant  company,  stated 
that  he  intended  to  make  certain  con- 
tracts, but  did  not  state  the  terms 
thereof,  loss  of  profits  on  such  col- 
lateral contracts,  occasioned  by  de- 
fendant's failure  to  keep  its  agree- 
ment as  to  rates,  could  not  have 
been  within  the  probable  contempla- 
tion of  plaintiff  and  defendant  when 
their     agreement     was     made,     and 

Elalntlff  could  not  recover  for  such 
3ss.      Steffen    v.    Mississippi    River, 
etc.,  R.  Co.,  156  Mo.  322,  56  SW  1125. 

47.  See   supra   %  445. 

48.  Philadelphia,  etc..  R.  Co.  v. 
Lehman,  66  Md.  209.  40  AmR  415; 
Lindley  v.  Richmond,  etc.,  R.  Co.,  88 
N.  C.  547.     See  cases  infra  this  note. 

[a]  Thus,  (1)  If  the  goods  are  not 
In  equally  good  condition,  the  dam- 
ages should  be  Increased  to  the  ex- 
tent of  the  deterioration  resulting 
from  the  delay.  Philadelphia,  etc., 
R.  Co.  v.  Lehman,  56  Md.  209,  40 
AmR  415:  Lindley  v.  Richmond,  etc., 
R.  Co.,  88  N.  C.  547.  (2)  But,  where 
a  consignee  has  sold  live  stock  at  a 
specified  price  per  pound  to  be  paid 
on  Its  delivery,  the  damages  which 
he  sustains  in  reduced  profits  under 
the  contract  by  reason  of  shrinkage 
owing  to  delay  In  transportation  are 
special  In  character  and  cannot  be 
recovered  unless  the  pleadings  and 
evidence  show  that  such  damages 
were  contemplated  by  the  carrier 
when  it  received  the  live  stock  for 
shipment.  Houston,  etc.,  R.  Co.  v. 
Brown,  33  Tex.  Civ.  A.  237,  76  SW  680. 

49.  Murrell  v.  Pacific  Express  Co.. 
54  Ark.  22,  14  SW  1098,  26  AmSR  17; 
Philadelphia,  etc.,  R.  Co.  v.  Lehman, 
56  Md.  209,  40  AmR  416;  Lindley  v. 
Richmond,  etc.,  R.  Co..  88  N.  C.  547. 

60.  St.  Louis,  etc..  R.  Co.  v.  Mud- 
ford,  48  ArkT  502,  3  SW  814;  East 
Tennessee,  etc.,  R.  Co.  v.  Johnson, 
85  Ga.  497.  11  SE  809. 

61.  U.  S. — Central  Trust  Co.  v. 
Savannah,  etc.,  R.  Co.,  69  Fed.  683. 

Ark. — St.  Louis,  etc„  R.  Co.  v.  Mud- 
ford,  48  Ark.  602.  3  SW  814. 

111.— Illinois  Cent.  R.  Co.  v.  Cobb, 
64  111.  128. 

Kan. —  Missouri  Pac.  R.  Co.  v.  Van 
Zandt  Impl.  Co.,  73  Kan.  295,  86  P 
408,  87  P  80,  117  AmSR  468,  6  LRA 
NS  1058,  9  AnnCas  790. 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co.,   48  N.  H.   455,   2  AmR   267. 


N.  Y. — Medbury  v.  New  York,  etc., 
R.  Co.,  26  Barb.  564. 

Tenn. — Illinois  Cent  R.  Co.  v. 
Southern  Seating,  etc.,  Co..  104  Tenn. 
568,  58  SW  303,  78  AmSR  933.  50 
LRA  729. 

Tex. — Houston,  etc.,  R.  Co.  v.  Hogg. 
2  Tex.  Unrep.  Cas.  644;  Texas,  etc, 
R.  Co.  v.  Stewart,  43  Tex.  Civ.  A 
399,  96  SW  106:  Texas,  etc,  R  Co. 
v.  Stewart.  38  Tex.  Civ.  A.  695,  86 
SW  631;  Gulf,  etc,  R.  Co.  v.  Hodge, 
(Civ.  A)  89  SW  986.  And  see  Waugh 
v.  Gulf,  etc.,  R  Co.,  (Civ.  A.)  131  SW 
843   (holding  that,  if  a.  railroad  com- 

{iany  wrongfully  or  negligently  de- 
ayed  to  furnish  plaintiff  cars  for 
logs  which  plaintiff  was  bound  to 
ship  under  his  contract  with  an- 
other, after  notice  of  the  facts  mak- 
ing it  necessary  for  plaintiff  to  incur 
the  expense  of  keeping  teams  ready 
to  load  the  cars  when  furnished,  it 
would  be  liable  for  such  additional 
expenses,  In  an  action  by  plaintiff 
for  damages  for  breach  of  its  con- 
tract to  furnish  cars  and  discrimi- 
nation in  furnishing  them). 

[a]  As  otherwise  expressed  "If 
the  carrier  was  informed  of  the  sale 
and  Its  conditions,  and  the  market 
value  of  the  goods  when  and  where 
they  should  have  been  delivered  was 
less  than  the  contract  price,  the  re- 
sult of  the  breach  of  the  carrier's 
contract,  which  both  parties  would 
reasonably  contemplate  and  contract 
In  reference  to,  and  for  which  the 
carrier  would  be  liable,  would  be 
what  the  owner  would  lose  by  the 
failure  to  deliver  In  time,  and  that 
would  be  the  difference  between  the 
contract  price  and  the  market  value 
of  the  goods  when  delivered."  St 
Louis,  etc.,  R.  Co.  v.  Mudford,  48  Ark. 
502.  609,  »  SW  814. 

[b]  ninstrmtlona. — (1)  Where  plain- 
tiffs had  contracted,  at  Cairo,  for  the 
sale  of  corn  to  the  United  States,  at 
one  dollar  and  fifty  cents  per  bushel, 
and  had  lost  the  benefit  of  such  sale 
on  account  of  the  nondelivery  of  the 
same  within  a  reasonable  time  after 
shipment,  it  was  held  that  if  the 
managing  officers  of  the  railroad 
company  on  whose  road  the  grain 
was  ship  pea  had  knowledge  that  the 
corn  was  Intended  for  the  govern- 
ment, plaintiffs  were  entitled  to  re- 
cover of  the  company  on  the  basis 
of  the  price  which  they  were  to  have 
received  from  the  United  States,  and 
were  not  limited  to  the  market  value 
in  Cairo.  Illinois  Cent  R.  Co.  v. 
Cobb,  64  111.  128.  (2)  Where  a  car- 
rier accepted  live  stock  for  shipment 
to  a  point  where  there  was  a  market, 
with  notice  that  they  had  been  con- 
tracted for  delivery  within  a  specified 
time,  and  the  purchaser  refused  to 
accept  the  shipment  because  of  a 
negligent  delay  In  transportation,  the 
carrier  was  liable  for  a  decline  in 
the  market  price.  Texas,  etc.,  R  Co. 
v.  Arnett.  (Tex.  Civ.  A.)   101  SW  834. 

[cl  Contract  of  ■ale  eontaiaiag 
penalty  clause  fox  delay. — Where  the 
contract  of  sale  contains  a  clause 
which  provides  that  the  carrier  shall 
forfeit    a    certain   amount   dally  for 


For  later  oases,  developments  and  ohsnges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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special." 

[J  470]  (c)  To  Goods  Shipped  for  Sale  at  a 
Particular  Market."  If  it  is  within  the  knowledge 
of  the  carrier  at  the  time  the  contract  of  shipment 
is  entered  into  that  the  goods  are  to  be  transported 
for  sale  at  a  particular  market  and  the  transporta- 
tion is  unreasonably  delayed,  whereby  the  shipper 
loses  the  benefit  of  such  market,  the  carrier  will  be 
liable  for  any  special  damages  resulting  from  such 
delay.54  It  has  been  held  that  under  these  circum- 
stances the  shipper  may  recover  the  difference  be- 
tween the  price  at  which  he  was  obliged  to  sell 
the  property  when  it  did  arrive  and  that  which  he 
would  have  received  at  the  time  at  which  it  should 
have  arrived;55  but  it  is  apprehended  that  no  notice 
of  special  circumstances  would  have  been  necessary 
in  these  cases  in  order  to  recover  such  damages,  as 
these  cases  are  clearly  within  the  general  rule  here- 
tofore stated.58 

[«,  471]  (d)  Goods  Designed  for  Personal  Use. 
Where  the  carrier  is  not  apprised  that  any 
special  damages  would  ensue  from  delay  in  trans- 
porting a  car  of  household  goods,  recovery  cannot 
be  had  for  board  bills  and  room  rent  paid  by  the 
owner  while  awaiting  their  arrival.1"  And  the  sufr 
fering  of  plaintiffs'  families,  from  cold  and  incon- 
venience, by  the  failure  of  defendant  to  deliver 
them  a  bill  of  lading  of  clothing  and  household 
goods  shipped,  is  not  tWe  natural  and  proximate 
result  of  a  breach  of  the  shipping  contract,  where 


defendant  was  not  informed  by  plaintiffs  of  their 
necessitous  condition,  and  the  consequent  suffering 
from  cold  that  might  ensue  from  their  inability  to 
buy  other  olothing  and  goods  if  those  shipped  were 
not  promptly  delivered.58  Where  the  proximate 
result  of  the  delay  is  the  loss  of  the  use  of  goods 
shipped  for  personal  use  and  the  carrier  has  notice 
or  knowledge  of  facts  that  would  apprise  it  that 
plaintiff  would  sustain  loss  in  that  particular,  the 
measure  of  damages  is  the  value  of  the  use  during 
the  time  of  delay.5"  It  was  held  by  an  evenly  divided 
court  that,  where  defendant  carrier  knew  of  the 
special  circumstances  making  necessary  the  pres- 
ence of  plaintiff's  trunk  at  the  steamship  pier  to 
which  it  was  to  be  delivered,  and  that  special  dam- 
ages would  follow  if  it  was  not  there  on  time  for 
the  sailing  of  the  ship  on  which  plaintiff  had  en- 
gaged passage,  plaintiff  might  recover  not  only  for 
such  physical  suffering,  discomfort,  and  inconven- 
ience as  resulted  to  her  directly  because  of  the 
breach  of  contract,  but  also  for  such  mental  suf- 
fering as  resulted  from  loss  of  social  enjoyment  on 
the  trip,  by  reason  of  such  breach.80 

[$  472]  j.  Delay  in  Transportation  of  Corpse. 
In  a  number  of  states  it  is  held  that  damages  are 
recoverable  for  mental  suffering  caused  by  negli- 
gent delay  of  a  carrier  in  transporting  a  corpse  of 
a  near  relative,  such  as  a  husband,  son,  wife,  or 
father.81  A  recovery,  however,  is  permitted  only 
for  the  mental  suffering  felt  by  plaintiff  on  account 


delay  In  furnishing  the  goods,  and 
the  carrier  undertakes  the  shipment 
with  full  knowledge  of  this  fact  and 
unreasonably  delays  the  shipment, 
the  measure  of  damages  la  the  loss 
sustained  by  the  shipper  under  such 
penalty  clause.  Illinois  Cent.  R.  Co. 
v.  Southern  Seat,  etc,  Co.,  104  Tenn. 
668,  58  SW  303,  78  AmSR  933,  60 
LRA   729 

08.  Illinois  Cent.  R.  Co.  v.  South- 
ern Seating,  etc.,  Co.,  104  Tenn.  568. 
58  SW  303.  78  AmSR  933,  60  LRA 
729. 

S3,  limitations  against  liability 
for  loss  of  particular  market  see 
supra  9   224. 

84.  Delta  Tables,  etc..  Co.  v. 
Tasoo,  etc..  R.  Co..  105  Miss.  861,  ffS 
S  272;  Hamilton  v.  Western  North 
Carolina  R  Co.,  96  N.  C.  398,  3  SE 
164. 

Ja]  A  shipper  of  tables  to  he  •» 
hinted  at  a  market  established  by 
the  manufacturers  of  the  county  and 
patronized  by  dealers  in  furniture 
was  entitled  to  recover  the  profits 
lost  as  a  result  of  a  delay  in  deliver- 
ing the  shipment  until  the  closing 
days  of  the  market,  and  was  not 
limited  to  a  recovery  for  the  value 
of  the  tables  shipped,  where  the  car- 
rier at  the  time  of  shipment  was 
told  the  purpose  of  the  shipment  and 
that,  if  the  tables  were  not  exhibited 
at  the  market,  the  shipper  would  lose 
the  opportunity  of  selling  its  output. 
Delta  Table,  etc,  Co.  v.  Tasoo,  etc., 
R  Co.,  105  Miss.  861,  63  S  272. 

85.  Chicago,  etc.,  R.  Co.  v.  Niles, 
92  Ark.  573,  123  SW  775,  124  SW 
1043:  King  v.  Woodbrldge,  84  Vt.  566. 

[a]  Thus,  where,  at  the  time  of 
making  the  contract  of  shipment,  the 
carrier  has  notice  that  the  goods  are 
shipped  for  the  purpose  of  selling 
them  at  destination  at  auction  on  a 
designated  date  and  understands 
that  it  Is  necessary  to  get  the  goods 
to  destination  for  the  sale  on  that 
day.  If  the  shipper  Is  to  secure  the 
benefit  of  that  sale;  and,  by  reason 
of  negligent  delay  In  transportation, 
the  goods  arrive  too  late  for  the 
Bale,  the  carrier  Is  liable  for  the 
difference  between  what  the  goods 
would  have  brought  at  the  auction 
sale  and  what  the  shipper  obtained 
for  them  at  private  sale,  where  it  is 
shown  that  the  goods  on  hand  at  the 
auction  sale  did  not  exceed  the  de- 


mand. Chicago,  etc.,  R.  Co.  v.  Miles, 
92  Ark.  573,  678,  123  SW  775,  124  SW 
1043  (where  the  oourt  said:  "Appel- 
lant had  no  right  to  assume  that  the 
sale  would  continue  from  day  to  day, 
or  would  be  as  profitable  to  appellee 
if  made  on  some  other  day.  No  other 
day  was  thought  of.     That'  was  the 

? articular  and  only  day.  Having  no- 
Ice  of  the  special  damage  that  would 
result  to  appellee  If  he  failed  to  get 
his  cattle  to  that  auction  sale,  and 
having  contracted  with  appellee  after 
such  notice  to  deliver  them  for  that 
sale,  appellant  can  not  be  heard  to 
say  that  the  damages  that  appellee 
sustained  by  reason  of  the  loss  of 
that  particular  sale  were  not  In  con- 
templation- of  the  parties  to  the 
contract"). 

86.  See  supra  i  445. 

87.  Pecos,  etc.,  R.  Co.  v.  Grundy, 
(Tex.  Civ.  A.)   171  SW  818. 

88.  St.  Louis  Southwestern  R. 
Co/ v.  May,  (Tex.  Civ.  A.)  44  SW  408. 

89.  Louisville,  etc.,  R.  Co.  v. 
Cheatwood,  (Ala.  A.)  68  S  720  (ship- 
ment consisting  of  household  goods 
and  wearing  apparel). 

SO.  McConnell  v.  U.  S.  Express 
Co.,  179  Mich.  622,  146  NW  428,  Ann 
Casl916D  80  and  note. 

61.  Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  616.  49  S  851;  Louis- 
ville, etc..  R  Co.  v.  Hull.  113  ky.  661, 
24  KyL  376,  67  LRA  771,  68  SW  433 
(by  husband  for  delay  in  transporta- 
tion of  deceased  wife);  Hale  v.  Bon- 
ner, 82  Tex.  S3.  17  SW  605,  27  Am 
SR  860,  14  LRA  336  (toy  wife  for 
negligent  delay  in  transportation  of 
corpse  of  husband);  Wells,  etc..  Ex- 
press v.  Puller,  13  Tex.  Civ.  A.  610, 
35  SW  824  (by  father  for  negligent 
delay  in  transportation  of  corpse  of 
son).  But  see  Beaulleu  v.  Great 
Northern  R.  Co..  103  Minn.  47,  114 
NW  353,  19  LRANS  664  and  note,  14 
AnnCaa  462  (where  it  was  held  that, 
in  the  absence  of  willful  or  malicious 
misconduct  on  the  part  of  the  car- 
rier or  its  agents,  damages  for  men- 
tal anguish  could  not  be  recovered). 

[a]  Reasons  for  rule. — (1)  "'It 
may  be  admitted  that  there  are  diffi- 
culties in  the  way  of  an  exact  meas- 
urement of  such  damages,  but  It 
does  not  seem  to  us  that  this  is  a 
sufficient  reason  why  a  negligent 
public  carrier  should  escape  with 
merely  nominal  damages.     The  same 


difficulty  of  accurately  measuring 
such  damages  arises  in  cases  of  slan>- 
der,  breach  of  marriage  contract,  and  - 
in  cases  where  mental  suffering  Is 
accompanied  with  physical  pain.  If. 
as  argued,  the  law  does  not  deal 
generally  with  the  feelings  and  emo- 
tions. It  may  be  answered  that  here 
the  parties  themselves  have  con- 
tracted with  respect  to  those  very 
things,  or  at  least  have  oontraeted 
with  respect  to  those  things  which 
naturally  affect  the  feelings  and 
emotions.'  No  sound  distinction  can 
be  maintained  between  the  Tele- 
graph Cases  and  this  case.  They 
rest  upon  the  principle  that  damages 
naturally  resulting  from  a  wrongful 
act.  and  fairly  within  the  reasonable 
contemplation  of  the  parties,  may  be 
recovered."  Louisville,  etc.,  R.  •  Co; 
V.  Hull.  113  Ky.  561,  570,  68  SW  433. 
24  KyL  375.  57  LRA  771.  (2)  "As  a 
rule,  mental  suffering  is  not  an  ele-* 
ment  of  the  damages  which  are  re- 
coverable for  breach  of  a  contract, 
or  in  an  action  for  a  tort  founded 
upon  a  right  growing  out  of  a  con* 
tract.  Ordinarily  the  object  of  send, 
ing  a  telegraphic  message  announc- 
ing the  death  or  sickness  of  a  rela- 
tive Is  to  afford  the  person  to  be 
benefited  the  solace  that  may  result 
from  being  present  during  the  last 
illness  of  the  relative,  or  attending 
his  obsequies,  as  the  case  may  be. 
The  direct  result  of  the  failure  to 
perform  the  duty  of  delivering  the 
message  being  to  deprive  the  person, 
addressed  of  this  solace  and  to  cause 
distress  of  mind,  It  Is  not  unreason- 
able that  he  should  have  his  com- 
pensation therefor.  It  Is  upon  this 
principle,  In  my  own  opinion,  that 
the  decisions  of  this  court  In  the 
telegraphic  cases  are  to  be  main- 
tained. The  same  principle  applies 
In  this  case.  But  however  that  may 
be,  we  see  no  valid  reason  why.  If  a 
recovery  can  be  had  for  mental  suf- 
fering resulting  from  the  failure  to; 
deliver  a  telegraph  message  announc- 
ing a  death,  like  damages  should  be 
here  denied."  Hale  v.  Bonner,  82 
Tex.  33,  34,  17  SW  605,  27  AmSR 
850,  14   LRA  336. 

[b]  Amount  recoverable. — (1)  A 
recovery  of  two  thousand  dollars  for 
an  Injury  to  feelings,  sustained  by  a 
father,  where  the  son's  corpse  was 
negligently  delayed  for  twenty-seven 
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of  the  wrongful  delay;82  he  is  not  entitled  to  re- 
cover for  mental  suffering  of  other  near  relatives 
of  the  deceased  caused  by  such  delay;"  and  where 
the  contract  for  transportation  of  the  corpse  is 
made  by  a  stranger,  and  the  existence  of  the  par- 
ents of  the  deceased  is  not  disclosed  to  the  carrier, 
the  mental  anguish  of  the  mother,  resulting  from 
wrongful  delay  in  transportation,  is  not  recover- 
able. Damages  are  not.  allowable  for  mental  an- 
guish claimed  to*  have  been  suffered  on  account  of 
the  postponement  of  a  funeral,  where,  notwith- 
standing the  delay,  the  corpse  arrived  an  hour 
before  the  time  appointed  for  the  funeral  and  was 


prepared  for  burial  at  the  time,  and  where  plain- 
tiff of  her  own  accord  postponed  the  funeral  until 
the  following  day.66  So  it  has  been  held  that  a 
mother  is  not  entitled  to  recover  for  mental  anguish 
for  delay  in  delivering  a  coffin,  necessitating  burial 
of  child  in  a  different  burying  ground  than  that 
intended,  where  her  condition  was  such  that  she 
did  not  know  of  the  delay,  the  intention  to  bury 
in  the  other  burying  ground,  or  where  the  body  was 
buried.8*  Damages  are  not  allowable  for  reembalm- 
ing  the  body,  where  this  is  necessitated  by  the  volun- 
tary act  of  plaintiff  in  postponing  the  funeral.87 


XVIL    CLAIMS     FOB     DAMAGES,     WAIVES,  NOTICE  OF   CLAIM,   AND  LIMITATION 

OF  TIME  TO  SUE 


[•}  473]  A.  Waiver  of  Claim.  Acceptance  of 
the  goods  by  the  consignee,  without  objection  and 
with  knowledge  of  their  defective  condition,  pre- 
cludes recovery  for  damages  thereto,88  or  for  loss 
or  destruction  subsequent  to  delivery  due  to  such 
defective  condition.89  But  the  consignee  is  entitled 
to  a  reasonable  opportunity  for  examination,  and 
acceptance  for  that  purpose  will  not  be  a  waiver.70 
Nor  will  acceptance  waive  objection  for  damage  not 
apparent.71  Indeed,  the  receipt  of  the  goods  alone, 
with  no  stipulation  that  they  are  accepted  in  full 
performance  of  the  contract,  does  not,  it  seems, 
constitute  a  waiver  of  claim  for  damages  for  which 
the  carrier  may  be  liable.72  A  receipt  acknowledg- 
ing a  delivery  of  the  goods  in  good  condition  is 
Only  prima  facie  evidence  of  the  fact.78  The  retak- 
■  ing  of  a  claim  filed  by  the  shipper,  after  it  has 

hours,  thus  preventing  a  funeral  at 
the  church  and  necessitating  burial 
at  night,  has  been  upheld.  Wells  v. 
Fuller.  13  Tex.  Civ.  A.  610,  614,  35 
SW  824  (where  the  court  said:  "The 
verdict  is  large;  but,  as  the  law  of 
this  State  allows  actual  damages  to 
be  recovered  in  such  cases  as  com- 

Sensation  for  mental  suffering,  we 
o  not  think  this  court  should  hold 
It  to  be  excessive").  (2)  And  It  has 
been  held  that,  where  the  carrier  by 
which  a  ooffln  was  shipped  carried  it 
past  plaintiff's  station,  an  instruc- 
tion limiting  a  recovery,  in  an  action 
for  mental  anguish,  to  the  expense 
of  procuring  another  coffin,  or,  In 
the  alternative,  the  expenses  of  con- 
veyance to  the  burying  ground  on 
the  following  morning,  was  as  lib- 
eral as  could  be  claimed  by  plaintiff. 
Cooper  v.  Southern  Express  Co.,  166 
N.  C.  638,  81  SB  743.  (3)  On  the 
other  hand,  it  has  been  held  that  a 
verdict  for  one  thousand  six  hundred 
and  forty  dollars  for  a  delay  of  a 
few  hours  In  the  shipment  of  the 
corpse  of  plaintiff's  wife,  resulting 
In  a  delay  In  the  Interment  only  from 
one  afternoon  until  the  next  morn- 
ing, is  excessive,  plaintiff  being 
treated  with  proper  courtesy,  and 
there  being  no  intimation  that  the 
condition    of   the   corpse    rendered    a 


been  considered  and  rejected  by  the  carrier's  agent, 
does  not  amount  to  a  withdrawal  of  the  claim, 
unless  so  intended.74  Where  the  initial  carrier  de- 
livered the  wrong  kind  of  a  car  for  the  shipment 
contemplated  by  the  consignor,  his  direction,  after 
delivery  to  the  connecting  carrier,  to  transport  the 
goods  to  destination  does  not  absolve  the  initial 
carrier  from  liability  for  injuries  to  the  goods 
caused  by  such  improper  car,  where  the  consignor 
did  not  discover  the  damage  until  the  car  reached 
destination.78 

Acceptance  of  a  portion  of  the  goods  will  not 
waive  objection  on  account  of  the  damaged  condi- 
tion of  the  balance.78  But  if  consignee  desires  to 
recover  damages  for  breaeh  of  the  entire  contract,  in 
excess  of  the  value  of  the  goods  not  delivered,  he 
should,  after  discovering  the  inability  of  the  car- 


speedy  interment  necessary.  Louis- 
vllle.  etc.,  R.  Co.  v.  Hull,  113  Ky. 
661,     68    SW    483,    24     KyL    S76>    67 


LRA   771, 

83.  Missouri,  etc.,  R.  Co.  v.  Van- 
diver,  67  Tex.  Civ.  A.  470,  122  SW 
965. 

63.  Missouri,  etc.,  R.  Co.  v.  Van- 
diver,  67  Tex.  Civ.  A.  470,  122  SW 
965. 

64.  Nichols  v.  Eddy,  (Tex.  Civ. 
A.)  24  SW  316,  317  (where  the  court 
said:  "Her  mental  anguish  and  suf- 
fering could  not  have  been  reason- 
ably in  the  contemplation  of  the  ap- 
pellees as  a  probable  consequence  of 
a  breach  of  the  contract,  and  she 
cannot  recover  therefor"). 

65.  Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  615,  620.  49  S  861, 
263   (where  the  court  said:     "Fifteen 


or  twenty  persons,  who  had  been 
waiting  at  the  residence,  departed 
before  the  corpse  arrived;  but  It 
was  shown  that  as  many  remained, 
and  we  cannot  assume  that  the  fu- 
neral or  burial  of  plaintiff's  husband 
would  not  have  been  attended  by  as 
many  people  as  were  originally  at 
the  residence  waiting.  Therefore 
the  court  is  of  the  opinion  that  the 
plaintiff  was  not  entitled  to  damages 
for  mental  anguish  claimed  to  have 
been  suffered  on  account  of  the  post- 
ponement of  the  funeral"). 

66.  Cooper  v.  Southern  Express 
Co.,  165   N.  C.  638.  81  SE  743. 

67.  Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  616,  49  S  351. 

68.  Marcy  v.  Warner,  17  La.  Ann. 
34;  Monro  v.  Ship  Baltic,  1  Mart. 
(La.)   194. 

6ft.  RothcMld  v.  Northern  Pac.  R. 
Co..  68  Wash.  527,  532,  123  P  1011, 
40  LRANS  778  (where  the  court 
said:  "Undoubtedly  the  plaintiff 
could,  without  liability  on  its  part, 
have  refused  to  receive  the  property 
until  the  broken  barrel  was  properly 
repaired  or  the  property  otherwise 
made  safe  for  handling.  But  when 
it  consented  to  receive  It  after  being 
made  aware  of  its  unsafe  condition, 
it  waived  its  right  to  insist  upon  a 
delivery  in  proper  condition,  and 
took  upon  Itself  the  risk  of  loss  of 
the  property  arising  from  the  act 
of  removing  it  in  Its  unsafe  condi- 
tion. Since,  therefore,  the  property 
was  burned  while  In  the  possession 
of  the  plaintiff  through  no  fault  of 
the  defendant  other  than  the  fault 
that  the  plaintiff  consented  to  waive, 
the  loss  of  the  property  must  be 
borne  by  the  plaintiff*  ). 

70.  Bradstreet  v.  Heran,  3  F.  Cas. 
No.   1,792a,   2  Blatchf.   116. 

71.  Oakey  v.  Russell,  6  Mart.  N. 
S.  (La.)  68. 

[a]  If  consignee  is  Induced  to 
accept  with  assurance  that  any 
damage  discovered  will  be  afterward 
settled,  acceptance  does  not  waive 
the  claim.  Bernadon  v.  Nolte,  7 
Mart.  (La.)  278. 


after 


78.  The  Elmlra  Shepherd.  8  F. 
Cas.  No.  4,418,  8  Blatchf  341;  Alden 
v.  Pearson,  3  Gray  (Mass.)  312; 
Leslnsky  v.  Great  Western  Dispatch. 

10  Mo.  A.  184;  Howe  v.  Oswego,  etc, 
R.  Co.,  56  Barb.  (N.  T.)  121;  With- 
ers v.  New  Jersey  Steamboat  Co..  48 
Barb.  (N.  T.)  468:  Bowman  v.  Teall. 
23  Wend.  (N.  Y.)  306,  SS  AniD 
562. 

.]  »  u  injury  la  dlaoovered 
acceptance,  the  consignee  may 
recover  therefor,  although  he  has 
sold  the  goods  without  giving  the 
carrier  an  opportunity  to  Inspect 
The  Elmlra  Shepherd,  8  F.  Cas.  No. 
4,418,   8   Blatchf.  841. 

[b]  Wottoe  of  Injury  to  animal.— 
It  Is  not  essential  to  recovery  for 
an  Injury  to  an  animal  transported 
that  plaintiff  shall  show  to  the 
carrier  notice  of  the  Injury.  Evans 
v.  Dunbar,  117  Mass.  646. 

73.  Porter  v.  Chicago,  etc.,  R.  Co., 
20  Iowa  73:  Monell  v.  Northern  Cent 
R.  Co.,  16  Hun  (N.  T.)  685 

[a]  Thus,  where  plaintiff's  cart- 
man,  before  taking  a  box  containing 
plate  glass  from  defendant's  road, 
was  obliged  to  sign  a  receipt,  stat- 
ing that  the  goods  were  received  In 
good  order,  and  he  signed  it  without 
examination,  it  does  not  estop  the 
consignee  from  maintaining  an  ac- 
tion against  defendant  for  damages 
for  Its  negligence,  nor  preclude  him 
from  showing  the  actual  condition 
of  the  glass.  Brewster  v.  New  Tork 
Cent,  etc.,  R.  Co.,  145  App.  Div.  51, 
129  NTS  368;  Monell  v.  Northern 
Cent  R.  Co.,  16  Hun   (N.  Y.)    585 

74.  Missouri,  etc,  R.  Co.  v.  Har- 
riman,   (Tex.  Civ.  A.)  128  SW  932. 

78.  Smith  v.  Wabash  R.  Co.,  (Mo 
A.)   182  SW  764. 

76.  Brown,  etc..  Co.  v.  Pennsyl- 
vania Co.,  63  Minn.  546,  65  NW  961: 
Scheu  v.  Benedict,  116  N.  Y.  510,  2! 
NE  1073.  15  AmSR  426. 

[a]  The  right  to  recover  damages 
Is  not  waived  by  making  an  effort  to 
save  a  portion  of  the  goods  from  the 
wreck  of  the  vessel  containing  the 
consignment.     Lengsfleld     v.      Jones. 

11  La.  Ann.  624. 


For  later  oases,  developments  and  Changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rier  to  deliver  the  balance,  tender  the  return  of 
the  portion  accepted.77 

Payment  of  the  freight  charges  is  no  waiver  of 
the  right  to  recover  damages,  as  the  consignee  may 
maintain  action  therefor  without  interposing  it  by 
way  of  offset  or  counterclaim  as  against  the 
freight.™ 

Release  executed  without  authority.  A  release  of 
damages  by  the  consignor  is  not  binding  on  the  con- 
signee if  executed  without  his  authority.78 

[i  474]  B.  Notice  of  Claim  for  Damages— 1. 
Necessity  for  Notice— a.  In  the  Absence  of  Con- 
tract Requiring  Notice.  In  the  absence  of  some 
special  provision  in  the  contract  of  shipment  re- 
quiring it,  it  is  not  a  condition  precedent  to  a  suit 
for  loss  of,  or  injury  to,  the  goods  shipped 
that  notice  thereof  shall  be  given  to  the  carrier.80 
-The  shipper  may  sue  on  his  claim  at  any  time  within 
that  fixed  by  the  statute  of  limitations  of  the  juris- 
diction in  which  the  suit  is  brought.81 

[$  475]  b.  Under  Stipulations  in  Shipping  Con- 
tract Requiring  Notice.  It  is  usual  to  insert  in 
bills    of    lading    or   other   contracts   of   shipment 


stipulations  that  written  notice  of  a  claim  for  loss 
of,  or  damage  to,  the  goods  shipped  shall  be  given 
to  the  carrier's  agent  within  a  designated  time, 
and  that  unless  fcuch  notice  is  given  there  will  be 
no  liability  on  the  part  of  the  carrier.  These  stip- 
ulations are  very  generally  upheld  in  so  far  as 
they  are  found  to  be  reasonable,  and  in  the  absence 
of  constitutional  .or  statutory  provisions  directly 
or  by  implication  forbidding  them.81  They  are 
conditions  in  the  nature  of  estoppels,  and  operate 
to  prevent  the  enforcement  of  the  obligations  of  the 
contract  when  not  complied  with.84  These  stipu- 
lations are  not  against  public  policy8"  and  are  not 
statutes  of  limitation  restricting  the  time  within 
which  actions  may  be  brought,89  nor  are  they  in  any 
sense  an  exemption  from  liability  for  negligence 
directly  or  indirectly.87  There  is  considerable  dif- 
ference of  opinion  as  to  whether ,  these  contracts 
are  limitations  of  the  carrier's  common-law  lia- 
bility. A  number  of  decisions  maintain  that  they 
are  not,  unless  the  time  required  for  giving  notice 
is  unnecessarily  short.88    Other  decisions  take  the 


77.  Conner  v.  The  Sarah  Sands,  6 
F.  Cas.   No.  S.116. 

78.  Brown,  etc.,  Co.  v.  Pennsyl- 
vania Co..  «S  Minn.  546,  66  NW  961; 
Schwlnger  v.  Raymond,  83  N.  T.  192, 
18  AmR  416. 

78.  Cream  City  R.  Co.  v.  Chicago, 
etc.  R.  Co.,  68  Wis.  98,  23  NW  426, 
63  AmR  267. 

80.  Ohio,  etc,  R.  Co.  v.  NicklesB, 
73  Ind.  382. 

81.  Southern  R.  Co.  v.  Mooresvllle 
Cotton  Mills,    187  Fed.  72, 109  CCA  390. 

83.  U.  S. — Southern  ExpresB  Co. 
v.  Caldwell.  21  Wall.  264,  22  L.  ed. 
(66;  Ingram  v.  Weir,  166  Fed.  328; 
Inman  v.  Seaboard  Air  Line  R.  Co.. 
1S9  Fed.  960;  The  Westminster,  127 
Fed.  680,  62  CCA  406;  Tfhe  Arctic 
Bird,  109    Fed.   167. 

Ala. — Nashville,  etc,  R.  Co.  v. 
Long.  163  Ala.  166,  60  S  130;  Atlantic 
Coast  Line  R.  Co.  v.  Ward,  4  Ala,  A. 
174.  58  S  677. 

Arts. — Atchison,  etc,  R.  Co.  v. 
Coffin,  13  Ariz.   144,  108  P  480. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Laser  Grain  Co.,  120  Ark.  119,  179 
SW  189;  St.  Louis,  etc.,  R.  Co.  v. 
Cumble,  118  Ark.  478,  177  SW  910; 
St  Louis  Southwestern  R.  Co.  ▼. 
Burnett.  117  Ark.  666,  174  SW  1165; 
Missouri,  etc,  R.  Co.  v.  Ward,  111 
Ark.  102,  163  SW  164;  Chicago,  etc. 
R.  Co.  v.  Williams,  101  Ark.  486,  142 
SW  826;  St.  Louis,  etc.  R.  Co.  v. 
Keller,  90  Ark.  808,  119  SW  264;  St 
Louis,  eto.L_R.  Co.  v.  Puckett,  82  Ark. 
«03.  101  SW  762;  St.  Louis,  etc.,  R. 
Co.  v.  Pearce,  82  Ark.  353,  101  SW 
762,  118  AmSR  75,  12  AnnCas  125; 
Kansas,  etc,  R.  Co.  v.  Avers,  63  Ark. 
Ill,   38    SW   515. 

Del. — Klelr  v.  Philadelphia,  etc., 
R.  Co.,  25  Del.  274,  78  A  1MB. 

Ga. — Kent  v.  Central  of  Georgia  R. 
Co.,  144  Ga.  7,  85  SE  1017. 

111.— Black  v.  Wabash,  etc.,  R.  Co.. 
Ill  111.  861,*3  AmR  628;  Cleveland, 
etc..  R.  Co.  v.  Plnnell,  134  111.  A.  571; 
Chicago,  etc,  R.  Co.  v.  Bozarth,  91 
1)1.  A.  68;  Coles  v.  Louisville,  etc,  R. 
Co..  41  111.  A  607:  Chicago,  etc.,  R. 
Co.  v.  Slmms,  18  I1L  A.  68. 

Ind. — U.  S.  Express  Cc  v.  Harris. 
51  Ind.  127;  Baltimore,  etc,  R.  Co. 
v.  Ragsdale,  14  Ind.  A  406,  42  NE 
1101;  Cast  v.  Cleveland,  etc,  PL  Co., 
11  Ind.  A.  617,  39  NE  426;  Louisville, 
etc,  R.  Co.  v.  Widman,  19  Ind.  A  92, 
J"  NE  554. 

Kan. — Atchison,  etc.  R.  Co.  v. 
Poole.  73  Kan.  466,  87  P  465;  Kalina 
t.  Union  Pac.  R.  Co.,  69  Kan,  172,  76 
P  433:  Atc&lson.  etc.  R.  Co.  v.  Mor- 
ris. 65  Kan.  582,  70  P  661;  Wichita, 
etc.  R.  Co.  v.  Koch,  47  Kan.  758,  26 
P  1013;  Atchison,  etc.,  R.  Co.  v. 
Tempie,  47  Kan.  7,  27  P  98,  13  LRA 
162;  Spragrue  v.  Missouri  Pac  R.  Cc, 
34  Kan.  347.  8  P  485;  Goggln  v. 
Kansas  Pac  R.  Co.,  12  KanTTK. 

Minn. — Armstrong  v.  Chicago,  etc. 


R.  Co.,  63  Minn.  183.  54  NW  1059. 

Miss.— Southern  Express  Co.  v. 
Hunnlcutt,  54  Miss.  566,  28  AmR  386. 

Mo. — George  v.  Chicago,  etc,  R. 
Co.,  214  Mo.  551,  113  SW  1099,  127 
AmSR  690;  Dawson  v.  St.  Louis,  etc, 
R.  Co.,  76  Mo.  514;  Rice  v.  Kansas 
Pac.  R.  Co.,  63  Mo.  314;  McKlnstry 
v.  Chicago.etc,  R.  Co.,  163  Mo.  A. 
546,  134  SW  1061;  McElvaln  v.  St. 
Louis,  etc.,  R.  Co.,  151  Mo.  A.  126, 
131  SW  786;  Schonhoff  v.  St.  Louis, 
etc.,  R.  Co.,  135  Mo.  A.  705,  117  SW 
113;  Meriwether  v.  Qulncy,  etc,  R. 
Co.,  128  Mo.  A.  647,  107  SW  434; 
Davis  v.  Wabash  R.  Co.,  122  Mo.  A. 
687,  99  SW  17;  Farmers'  Bank  v.  St. 
Louis,  etc,  R.  Co.,  119  Mo.  A  1,  96 
SW  286;  Freeman  v.  Kansas  City 
Southern  -R.  Co.,  118  Mo.  A.  626,  93 
SW  802;  Bellows  v.  Wabash  R.  Co., 
118  Mo.  A.  600,  94  SW  657:  Smith  v. 
Chicago,  etc.,  R.  Co.,  112  Mo.  A.  610, 
87  SW  9;  Leonard  v.  Chicago,  etc,  R. 
Co.,  54  Mo.  As  292;  Thompson  v.  Chi- 
cago, etc.,R.  Co.,  22  Mo.  A.  821-  Mc- 
Beath  v.  Wabash,  etc.,  R.  Co.,  20  Mo. 
A.  446;  Brown  v.  Wabash,  etc,  R. 
Co.,  18  Mo.  A  668;  Messengale  v. 
Western  Union    Tel.  Co.,  17  Mo.  A.  267. 

N.  Y. — Jennings  v.  Grand  "Trunk 
R.  Co.,  127  N.  Y.  438.  28  NE  394; 
Osterhoudt  v.  Southern  Pac.  Co.,  47 
App.  Dlv.  146,  62  NYS  134;  Wester- 
field  v.  Fargo.  80  Misc.  40,  141  NYS 
644;  American  Grocery  Co.  v.  Staten 
Island  Rapid  Transit  R.  Co.,  23  Misc. 
356,  51  NYS  307;  Kaiser  v.  Hoey,  1 
NYS  429. 

N.  C.-7-Culbreth  v.  Atlantlo  Coast 
Line  R.'Co.,  169  N.  C.  723,  86  SE 
624;  Deans  v.  Atlantic  Coast  Line  R. 
Co.,  162  N.  C.  171,  67  SE  332;  Austin- 
Stephenson  Co.  v.  Southern  R.  Co., 
151  N.  C.  187,  65  SE  767;  Capehart  v. 
Seaboard,  etc.,  R.  Co.,  77   N.  C.   355. 

Oh. — Pennsylvania  Co.  v.  Shearer, 
75  Oh.  St.  249,  79  NE  431,  116  AmSR 
730,   9   AnnCas   15. 

Okl. — Chicago,  etc.,  R„  Co.  v.  Con- 
way, 34  Okl.  866,  125  P  1110:  Mis- 
souri, etc.,  R.  Co.  v.  Hancock,  26  Okl. 
265,  109  P  223;  St.  Louis,  etc.,  R.  Co. 
V.   Phillips,   17   Okl.   264,  87  P  470. 

Pa. — Eckert  v.  Pennsylvania  R. 
Co.,  211  Pa.  267,  60  A  781,  107  Am 
SR  571;  Pavltt  v.  Lehigh  Valley  R. 
Co.,  153  Pa.  802,  25  A  1107;  Edelsohn 
v.  V.  S.  Express  Co.,  4  LackJur  61; 
Weir  v.  Adams  EapreBs  Co.,  6  Phlla. 
366. 

S.  C. — Deaver-Jeter  Co.  v.  Southern 
R.  Co.,  91  S.  C.  603,  506,  74  SE  1071, 
AnnCasl914A  230  and  note  [cit  Cyc]. 

Tenn. — Southern  Express  Co.  v. 
Glenn,   16   Lea  472,   1   8W  102. 

Tex. — Gulf.  etc.  R.  Co.  v.  Trawlck, 
68  Tex.  814,  4  SW  567,  2  AmSR  494; 
Houston,  etc.  R.  Co.  v.  Mayes,  44 
Tex.  Civ.  A.  31.  97  SW  318. 

Va. — Old  Dominion  SS.  Co.  v.  Flan- 
arjf,  111  Va.  816,  69  SE  1107;  Liquid 
Carbonic  Co.  v.  Norfolk,  etc,  R.  Co., 


107  Va.  322,  325,  68  SE  569,  18  LRA 
NS   753    [quot  Cyc]. 

Wash. — Castner  v.  Oregon-Wash- 
ington R.,  etc.,  Co.,  89  Wash.  694.  155 
P  167;  Henry  v.  Chicago,  etc,  R.  Co., 
84  Wash.  688,  147  P  425. 

Wis. — Cohen  v.  Minneapolis,  etc, 
R.  Co.,  162  Wis.  73,  166  NW  946. 

Eng. — Simons  v.  Great  Western  R. 
Co.,  18  C.  B.  805,  86  ECL  806,  139 
Reprint  1588;  Lewis  v.  Great  West- 
ern R.  Co.,  6  H.  ft  N.  867.  157  Re- 
print 1427. 

Can. — Northern  Pac  Express  Co. 
v.  Martin,  26  Can.  8.  -C.  185;  Grand 
Trunk  R.  Co.  v.  McMillan,  16  Can. 
S.  C.  543. 

Ont. — Newman  v.  Grand  Trunk  R. 
Co.,  21  Ont.  L.  72,  16  OntWR  845 
[dism  app  20  Ont.  L.  286,  15  OntWR 
101]. 

Que. — H  A  Drury  Co.  v.  Canadian 
Pac.  R.  Co.,  48  Que.  Super.  326. 

88.     See  infra  I  477. 

84.  U.  S. — Clegg  v.  St.  Louis,  etc, 
R.  Co.,   203  Fed.  971,  122  CCA  273. 

Ga. — Kent  v.  Central  of  Georgia  R. 
Co.,  144  Ga.  -7,  86  SE  1017. 

Kan. — Missouri,  etc,  R.  Co.  v. 
Kirkham,  63  Kan.  256,  65  P  261. 

Ms. — Bowman  v.  Missouri,  etc.,  R. 
Co.,  185  Mo.  A.  25,  171  SW  642;  Ham- 
ilton v.  Chicago,  etc,  R.  Co.,  177  Mo. 
A.  146,  164  SW  248. 

N.  C— Culbreth  v..  Atlantlo  Coast 
Line  R.  Co.,  169  N.  C.  728,  86  SB 
624;  Kime  v.  Southern  R.  Co.,  153 
N.  C.  398,  69  SE  264;  Wood  v.  South- 
ern R.  Co.,  118  N.  C.  1056,  «4  SE  704. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Pickens,  161  P  1055;  St.  Louis,  etc., 
R.  Co.  v.  Phillips,  17  Okl.  264,  87  P 
470. 

Wis. — Cohen  v.  Minneapolis,  etc, 
R.  Co..  162  Wis.  78,  155  NW  945. 

Que. — H.  A.  Drury  Co.  v.  Canadian 
Pac.  R.  Co.,  48  Que.  Super.  326. 

See  also  cases  supra  note  82. 

85.  McKlnstrey  v.  Chicago,  etc, 
R.  Co.,  163  Mo.  A.  646,  134  SW  1061-: 
Osterhoudt  v.  Southern  Pac.  Co.,  47 
App.  Dlv.  146,  62  NYS  184;  Chicago, 
etc.,  R.  Co.  v.  Conway,  34  Okl.  356, 
126  P  1110:  Missouri,  etc..  R.  Co.  v. 
Hancock,  26  Okl.  266,  109  P  223. 

86.  Southern  Express  Co.  v.  Cald- 
well, 21  Wall.  (U.  S.)  264,  22  L.  ed. 
566;  Deans  v.  Atlantic  CoaBt  Line  R. 
Co.,  162  N.  C.  171.  67  SE  832;  Aub- 
tln-Stephenson  Co.  v.  Southern  R. 
Co.,  161  N.  C.  187,  65  SE  757;  Dixie 
Cigar  Co.  v.  Southern  Express  Co., 
120  N.  C.  348,  27  SE  73,  58  AmSR 
795. 

87.  Culbreth  v.  Atlantic  Coast 
Line  R.  Co..  169  N.  C.  723.  86  SE  624. 

88.  Missouri,  etc.,  R.  Co.  v.  Har- 
rlman,  227  U.  S.  657,  33  SCt  397,  67 
L.  ed.  690;  Clegg  v.  St.  Louis,  etc.,  R. 
Co.,  203  Fed.  971,  122  CCA  273; 
Cohen  v.  Minneapolis,  etc,  R.  Co., 
162  Wis.  73,  155  NW  945.  See  also 
infra  it   477,  486. 


328     [IOC.  J.] 


CARRIERS 


[§§  47&-477 


contrary  view  and  hold  that  these  stipulations  are 
in  effect  a  limitation  *of  the  carrier's  common-law 
liability.80  The  operation  and  effect  of  this  diver- 
sity of  views  is  shown  in  subsequent  sections. 

[$  476]  2.  Purpose  and  Validity  of  Provisions 
for  Notice.  Stipulations  requiring  notice  of  the 
character  under  consideration  are  valid,90  being  re- 
garded as  a  fair,  just,  and  reasonable  protection 
to  the  carrier,01  and,  working  no  hardship  on  the 
shipper,  compliance  with  their  requirements  bene- 
fits both  the  carrier  and  the  shipper.*2  The  purpose 
of  requiring  such  notice  to  be  given  is  to  enable  the 
carrier,  while  the  occurrence  is  recent,  to  inform 
itself  of  the  actual  facts  .occasioning  the  loss  or 
injury,  that  it  may  protect  itself  against  claims 
which  might  be  made  on  it  after  such  lapse  of 
time  as  to  make  it  difficult,  if  not  impossible,  to  as- 
certain the  truth.08 

>  [§  477]  3.  Effect  of  Special  Constitutional  and 
(Statutory  Provisions  oa  Power  to  Stipulate  for 
Notice— a.  State  Constitutional  and  Statutory  Pro- 
visions. By  the  express  provisions  of  the  constitu- 
tion of  one  state  a  stipulation  that  a  notice  or 


demand  other  than  that  provided  by  law  shall  be 
a  condition  precedent  to  liability  is  void.04  This 
of  course  applies  to  actions  for  loss  or  injury  to 
intra-state  shipments  of  freight.05  In  a  number 
of  jurisdictions  where  constitutional,  or  statutory 
provisions  prohibit  carriers  from  limiting  their  com- 
mon-law liability,  it  is  held  that  provisions  of  the 
character  under  consideration  are  limitations  of 
liability  and  void  ;00  and  it  is  immaterial  that  there 
was  a  consideration  consisting  in  a  reduced  rate  of 
transportation.07  In  other  jurisdictions  the  opposite 
conclusion  has  been  reached.08  Limitations  of  this 
character  are  not  prohibited  by  a  statute  which 
prohibits  a  common  carrier  from  limiting  by  con- 
tract, rule,  or  regulation  its  liability  for  damages 
resulting  from  its. own  negligence  or  the  negligence 
of  any  other  common  carrier  in  whose  possession 
the  property  may  be  for  transportation  by  virtue  of 
the  bill  of  lading  which  a  statute  requires  the  initial 
carrier  to  issue  to  the  shipper,00  nor  by  a  statute 
which  provides  that  every  condition  of  a  contract 
restricting  another  from  enforcing  his  rights  there- 
under, or  limiting  the  time  for  so'  doing,  is  void.1 
A  statute  which  makes  void  all  stipulations  forfeit- 


-     89.     See  Infra  88  477.  486. 

■    SO.     See  cases  infra  notes  91-93. 

. '  91.     U.    S. — Southern    Express    Co. 

v.  Caldwell,   21   Wall.   264,  22   L.  ed. 

556. 

Ala. — Nashville,  etc,  R.  Co.  v. 
Long,  163  Ala.   165,  50  S  130. 

Ark. — St.  Louis,  etc..  R.  Co.  V. 
CMimbie,  118  Ark.  478,  177  SW  910; 
St.  Louis  Southwestern  R.  Co.  v. 
Burnett,   117   Ark.   656.   174   SW   1166. 

Del. — Klair  v.  Philadelphia,  etc., 
:R.  Co.,  25   Del.   274,  78  A  1085. 

Ga. — Carter  v.  Southern  R.  Co.,  8 
Ga.  A.   34,  59   SE  209. 

111. — Black  v.  Wabash,  etc.,  R.  Co., 
Ill   111.  3S1,   53  AmR  628. 

Kan. — Sprague  v.  Missouri  Pac.  R. 
Co.,  34   Kan.   347,  8  P  465. 
i     Ky. — Howard    v.    Illinois    Cent.    R. 
Co.,  161   Ky.  783,  171   SW  442. 

Mo. — Freeman  v.  Kansas  City 
.Southern  R.  Co.,  118  Mo.  A.  526,  93 
SW  302: 

..'  N.  T. — Osterhoudt  v.  Southern  Pac. 
Co..  47  App.  Dlv.  146,  62  NTS  134. 
.  N.  C— «fulbreth  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  C.  723,  86  SE 
624;  Forney  v.  Seaboard  Air  Line  R. 
Co.,  167  N.  C.  641,  83  SE  686. 
.  Tex. — Chicago,  etc.,  R.  Co.  v.  Lin- 
ger,  (Civ.  A.)   156  SW  298. 

va. — Liquor  Carbonic  Co.  v.  Nor- 
folk, etc,  R.  Co.,  107  Va.  323,  68  SE 
669,  13  LRANS  763. 

W.  Va. — Willlamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741,  77  SE  333. 

88.  Willlamsport  Hardwood  Lum- 
ber Co.  v.  Baltimore,  etc.,  R.  Co.,  71 
W.  Va.  741,  77  SE  333;  and  cases 
supra  note  91. 

[a]  Beaaons  assigned  for  uphold- 
ing the  validity  of  these  provisions 
are  as  follows:  (1)  They  enable  the 
carrier  to  make  an  investigation  of 
claims  for  loss  or  damage  where  the 
means  of  Information  are  accessible. 
To  deprive  it  of  this  right,  it  is  said, 
in  many  cases,  would  Be  to  deprive 
it  of  its  right  to  defend  Itself  against 
unjust  claims.  Freeman  v.  Kansas 
City  Southern  R.  Co.,  118  Mo.  A.  526, 
93  SW  302.  (2)  "The  carrier  does  a 
large  business,  covering  a  vast  ex- 
tent of  territory,  and  to  allow  suits 
to  be  brought  against  it,  without  such 
notice,  at  any  length  of  time,  when  the 
evidence  of  the  true  nature  of  the 
transaction  has  been  lost  or  obliter- 
ated, ■  and  there  is  no  sufficient  op- 
portunity afforded  of  ascertaining 
the  truth  of  the  matter,  would  be  to 
surrender  the  carrier,  bound  hand 
and  foot  and  in  a  helpless  condition, 
to  the  tender  mercy  of  the  shipper, 
and  subject  it  to  the  payment  of  al- 
most any  kind  of  claim  which  his 
caprice  or  avarice  might  tempt  him 


to  assert."  Austin-Stephenson  Co.  v. 
Southern  R.  Co.,  151  N.  C.  137,  139, 
65  SE  757.  (3)  Reasonable  notice 
being  given,  the  carrier  may  avoid 
or  diminish  its  liability  by  finding 
and  delivering  the  lost  goods  or  by 
adjusting  the  loss  with  the  owner 
without  litigation.  Willlamsport 
Hardwood  Lumber  Co.  v.  Baltimore, 
etc.,  R.  Co.,  71  W.  Va.  741,  77  SE 
333.  (4)  It  is  especially  important 
to  give  notice  of  claim  for  damage 
or  loss  where  the  business  between 
the  parties  consists  of  a  series  of 
transactions,  and  where  notice  of 
damage  committed  or  Injury  received 
during  one  transaction  will  enable 
the    carrier    to    take    precautions    to 

Srevent  its  recurrence  in  the  future, 
sterhoudt  v.  Southern  Pac.  Co.,  47 
App.  Dlv.  146,  62  NYS  134. 

93.  XT.  S. — Southern  Express  Co. 
v.  Caldwell,  21  Wall.  264.  22  L.  ed. 
666. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Long,  163  Ala.   165.  60  S  130. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Nunley,  120  Ark.  268,  179  SW  369: 
St.  Louis,  etc.,  R.  Co.  v.  Cumbie,  118 
Ark.    478,   177   SW   910. 

Del.— Klair  v.  Philadelphia,  etc., 
B.  Co.,  25  Del.   274.  78  A  1085. 

Ga. — Carter  v.  Southern  R.  Co.,  3 
Ga.   A.    34.   69   SE  209. 

111. — Black  v.  Wabash,  etc.,  R.  Co., 
Ill   111.  351,  53  AmR  628. 

Kan. — Sprague  v.  Missouri  Pac.  R. 
Co.,  34  Kan.  347,  8  P  466.     . 

Ky. — Howard  v.  Illinois  'Cent  R. 
Co.,  161  Ky.  783.  171  SW  442. 

Mo. — Hardin  Grain  Co.  v.  Missouri 
Pac.  R.  Co.,  120  Mo.  A.  203,  96  SW 
681;  Richardson  v.  Chicago,  etc.,  R. 
Co.,   62  Mo.  A.  1. 

N.  Y. — Lynch  v.  New  York  Cent., 
etc.,  R.  Co.,  89  Misc.  472,  153  NTS 
633. 

N.  C. — Culbreth  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  C.  723,  86  SE  624; 
Klme  v.  Southern  R.  Co.,  163  N.  C. 
398,  69  SE  265;  Austin-Stephenson 
Co.  v.  Southern  R.  Co.,  151  N.  C. 
137,  65  SE  757;  Htnkle  v.  Southern 
R.  Co..  126  N.  C.  932,  36  SE  348.  78 
AmSR  685. 

Pa. — Eckert  v.  Pennsylvania  R. 
Co..  211  Pa.  267.  60  A  781.  117  AmSR 
571;  Hoffman  v.  Delaware,  etc.,  R. 
Co..  89  Pa.  Super.  47. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Lin- 
ger,   (Civ.  A.)   166  SW  298. 

Va. — Liquid  Carbonic  Co.  v.  Nor- 
folk, etc.,  R.  Co.,  107  Va.  323,  58  SE 
569,  13  LRANS  753. 

"The  manifest  object  of  such  a 
provision  is  to  force  those  claiming 
to  be  damaged  by  the  carrier's  negli- 
gence, to  promptly  present  their 
claims     for     adjustment     white     the 


facts  and  circumstances  upon  which 
they  are  based  are  fresh  in  the  mem- 
ories of  the  parties  and  witnesses, 
and  to  prevent  being  harassed  or  1m- 

gosed  upon  by  dishonest  claimants." 
Hack  v.  Wabash,  etc.  R.  Co..  Ill 
111.  351,  358,  68  AmR  628  [quot 
Baltimore,  etc.,  R.  Co.  v.  Ross,  105 
111.  A.  64,  61]. 

"Considering  the  vast  business  of 
railroads,  with  every  character  of 
claim  liable  to  accrue,  or  to  be  made, 
it  seems  that  notice  within  time  for 
an  investigation  when  presumably 
data  would  be  obtainable,  Is  almost 
a  necessity  for  the  proper  transac- 
tion of  such  business.  Especially  ia 
that  true  in  the  character  of  claim, 
presented  here — a  difference  in 
weight  of  the  article  when  shipped 
and  when  received.  Involving  an  in- 
vestigation of  defective  cars.  Im- 
proper weights,  or  theft."  Equity 
El.   Co.  v.   Union  Pac.   R.   Co..    (Mo. 


A.)    177  SW   778. 

[a]     Xn  the  caae  of  live  stock  ship- 
ments  the  purpose  of  the    notice  Is 


to  enable  the  carrier  to  examine  into 
the  claim  of  damages  before  the 
animals  become  mingled  with  other 
stock,  for  thus,  either  through  mis- 
take or  through  fraud,  the  carrier 
may  be  deceived  In  reference  to  the 
extent  of  the  damage  or  loss.  St 
Louis,  etc.,  R.  Co.  v.  Furlow,  89  Ark. 
404,  117  SW  617;  Louisville,  etc,  R 
Co.  v.  Tharpe,  11  Ga.  A.  465,  76  SE 
677. 

94.  See  constitutional  and  statu- 
tory provisions. 

95.  Chicago,  etc.,  R.  Co.  v.  Har- 
rington, 44  Okl.  41.  143  P  325. 

96.  Grieve  v.  Illinois  Cent.  R.  Co.. 
104  Iowa  659,  74  NW  192;  Illinois 
Cent.  R.  Co.  v.  Radford,  64  SW  511, 
23  KyL  886;  Brown  v.  Illinois  Cent. 
R.  Co.,  100  Ky.  525,  38  SW  862;  Ohio, 
etc.,  R.  Co.  v.  Tabor,  98  Ky.  503.  32 
SW  168.  36  SW  18,  34  LRA  685;  Mis- 
souri Pac.  R.  Co.  v.  Vandeventer,  96 
Nebr.  222,  41  NW  998,  3  LRA  129; 
Cook  v.  Chicago,  etc.,  R.  Co.,  78  Nebr. 
64,  110  NW  718;  Missouri,  etc,  R 
Co.  v.  Allen,  39  Tex.  Civ.  A.  236,  87 
SW  168. 

97.  Illinois  Cent.  R.  Co.  v.  Rad- 
ford. 64  SW  611,  23  KyL  886. 

Consideration  see  Infra  I  480. 

98.  St.  Louis  Southwestern  R.  Co. 
v.  Haynie,  120  Ark.  26,  179  SW  170; 
Missouri,  etc.,  R.  Co.  v.  Ward.  Ill 
Ark.  102,  163  SW  164;  St.  Louis,  etc. 
R.  Co.  v.  Keller.  90  Ark.  308,  119  SW 
264:  Henry  v.  Chicago,  etc..  R.  Co.. 
84  Wash.  633,  147  P  425.  See  also 
infra    I    480. 

99.  Ray  v.  Missouri,  etc.,  R.  Co.. 
90  Kan.   244,   133  P  847. 

1.     Midland  Valley  R.  Co.  v.  Esell, 


For  later  oasea,  developments  and  changes  in  the  law  see  cumulative  Annotations,  Mime  title,  page  and  note  number. 
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ing  any  right  of  action  for  failure  to  present  a 
elaim  for  damages  unless  the  event  pertaining  to 
the  loss  or  injury  is  peculiarly  within  the  knowl- 
edge of  one  party  does  not  require  the  contract 
itself,  in  providing  for  tbe  notice,  to  contain  the 
statement  that  the  event  is  peculiarly  within  the 
knowledge  of  the  party  required  to  give  notice.1 

[$  478]  b.  Federal  Legislation.  The  Carmack 
amendment,  although  it  prohibits  a  common  carrier 
from  limiting  its  liability  for  damages  resulting 
from  its  own  negligence  or  that  of  any  other  com- 
mon carrier  into  whose  possession  the  property  may 
eome  for  transportation  by  virtue  of  the  bill  of 
lading  which  the  section  requires  the  initial  carrier 
to  issue  to  the  shipper,  does  not  limit  the  right  of 
the  earrier  to  make  a  reasonable  contract  with  the 
shipper  requiring  notice  of  loss  or  damage.8  Prior 
to  the  enactment  of  the  Carmack  amendment  the 
supreme  court  of  the  United  States  had  declared 
such  notices  valid;4  and  inasmuch  as  the  Carmack 
amendment  supersedes  all  state  decisions,  statutes, 
and  policies  on  the  subject  of  interstate  commerce 
shipments,  and  substitutes  in  its'  place  the  law  as 
declared  by  the  decisions  of  the  United  States  su- 
preme court  and  the  lower  federal  courts,6  it  is 
obvious  that  state  constitutional  and  statutory  pro- 
visions held  to  prohibit  contracts  requiring  notice 
of  loss  or  injury  are  rendered  void  and  inoperative 
so  far  as  interstate  shipments  are  concerned*  By 
a  subsequent  federal  statute7  carriers  are  forbidden 
to  compel  notice  of  claims  in  less  than  ninety  days, 
the  filing  thereof  in  less  than  four  months,  or  the 
institution  of  suit  within  two  years;  and  this  stat- 
ute, it  has  been  held,  is  not  applicable  to  a  case 
arising  prior  to  .its  adoption* 


19  Okl.  40,  lis  P  16*  (where  It  was 
■aid  that  the  statute  does  not  im- 
pose a  limitation  on  the  time  pro- 
ceedings shall  be  taken  to  enforce 
the  rights  of  either  party,  the  stipu- 
lation creates  a  condition  precedent 
to  the  existence  of  a  right  rather 
than  a  limitation  on  the  enforcement 
of  that  right).  But  see  Illinois  Cent. 
R.  Co.  v.  Jordan.  108  Miss.  140.  66  8 
406  (which  Is  squarely  opposed  to 
the  principle  above  stated.  In  this 
case  it  was  held  that  a  provision  In  a 
bill  of  lading  that  no  claim  for  loss 
shall  be  valid  unless  a  verified  claim 
is  presented  within  ten  days  Is  in- 
valid under  a  statute  providing  that 
the  limitations  prescribed  by  law 
shall  not  be  changed  in  any  way 
whatsoever  by  contract  between  par- 
ties, and  that  any  change  in  such 
limitations  made  by  any  contract 
stipulation  whatsoever  shall  be  ab- 
solutely null  and  void,  the  object  of 
the  statute  being  to  make  the  lim- 
itations for  the  various  causes  of  ac- 
tion the  same  for  all  litigants). 

S.  Nashville,  etc.,  R.  Co.  v. 
Hinds.  178  Ala.  657.  59  3  669  (three 
Judges  dissenting). 

8.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Harriman.  227  U.  S.  657,  S3  SCt  397, 
57  L.  ed.  690. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Wil- 
liams, 101  Ark.  436,  142  SW  826;  St. 
Louis,  etc.,  R.  Co.  v.  Keller,  90  Ark. 
208.  119  SW  254;  St.  Louis,  etc.,  R. 
Co.  v.  Purlow.  89  Ark.  404,  117  SW 
617. 

Ga. — Post  v.  Atlantic  Coast  Line 
R  Co.,  138  Ga.  763,  76  SE  45;  Mitchell 
v.  Atlantic  Coast  Line  R.  Co..  II  Ga, 
A.  797,  84  SE  227. 

Kan. — Ray  v.  Missouri,  etc.,  R.  Co., 
90  Kan.  244,  133  P  847. 

Mo. — Kolkmeyer  v.  Chicago,  etc., 
R  Co.,  192  Mo.  A.  188.  182  SW  794; 
Potter  v.  Kansas  City  Southern  R. 
Co.,  187  Mo.  A.  56,  172  SW  1153: 
Smith  v.  St.  Louis,  etc.,  R.  Co..  186 
Mo.  A.  401,  171  SW  636:  Sims  v. 
Missouri  Pac.  R.  Co.,  177  Mo.  A.  18, 
163  SW  275;  Joseph  v.  Chicago,  etc. 
R.  Co..  176  Mo.  A.  18,  167  SW  887. 


N.  J. — Spada  v.  Pennsylvania  R. 
Co.,  86  N.  J.  L.  187,  92  A  379. 

N.  C. — Baldwin  v.  Atlantic  Coast 
Line  R.  Co..  170  N.  C.  12,  86  SE  776. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Craig, 
157  P  87:  Patterson  v.  Missouri,  etc., 
R.  Co.,  24  Okl.  747,  104  P  81. 

Tex. — Stevens  v.  St.  Louis  South- 
western R.  Co..  (Civ.  A.)  178  SW  810; 
Galveston,  etc.,  R.  Co.  v.  Sparks, 
(Civ.  A.)  162  SW  943;  Chicago,  etc., 
R.  Co.  v.  Rich,  (Civ.  A.)  138  SW  223. 

Utah. — Houtz  v.  Union  Pac.  R.  Co., 
33  Utah  175,  93  P  439,  17  LRANS  628. 

"The  stipulation  in  question  does 
not  exempt  the  defendant  from  lia- 
bility imposed  by  that  act  which  ex- 
tended the  liability  of  the  Initial  car- 
rier for  loss,  damage  or  injury  to 
property  while  In  course  of  transpor- 
tation over  the  line  of  a  connecting 
carrier.  Before  It  was  enacted  an 
initial  carrier  could  not  exempt  itself 
from  such  liability  for  loss,  damage 
or  Injury  Incurred  on  Its  line,  yet  It 
was  lawful  for  It  to  enter  Into  stipu- 
lations like  the  one  In  question"  when 
the  shipment  of  the  property  was 
confined  to  its  own  line.  For  the 
same  reason  It  can  enter  Into  such 
Stipulations  under  the  Hepburn  act 
as  to  loss,  damage  or  Injury  suffered 
on  the  line  of  the  connecting  car- 
rier." St.  Louis,  etc.,  R.  Co.  v.  Fur- 
low,  90  Ark.  308.  316,  117  SW  517. 

4.  Southern  Express  Co.  V.  Cald- 
well, 21  Wall.  (U.  S.)264,  22  L.  ed.  566. 

5.  Missouri,  etc.,  R.  Co.  v.  Harri- 
man, 227  U.  S.  667,  33  SCt  397,  57  L. 
ed.  690;  St.  Louis,  etc.,  R.  Co.  v. 
Wynn,  (Okl.)  163  P  1166.  See  also 
supra  |  42. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Wynn. 
(Okl.)  153  P  1156. 

7.  Act  of  March  4,  1916  (38  U-  S. 
St.  at  L.  1196  c  176). 

8.  Nashville,  etc..  R.  Co.  v.  Truitt, 
17  Ga  A.  236,  86  SE  421.  See  supra 
t  173. 

9.  See  cases  Infra  notes  10-16. 

10.  Atchison,  etc..  R.  Co.  v  Poole, 
73  Kan.  466,  87  P  465;  Dunn  v.  Han- 
nibal, etc.,  R.  Co.,  68  Mo.  268;  Brown- 


[i  470]  4.  Requisites  and  Validity  of  Stipulations 
for  Notice; — a.  In  General.  Contractual  require- 
ments for  written  notice  of  claim  for  Toss  or  damage 
to  goods  shipped  are  viewed  with  some  strictness 
by  the  law,9  and  unless  the  exemption  from  liability 
is  clearly  expressed  it  should  not  be  allowed.10  Thus 
it  has  been  held  that  a  stipulation  for  notice 'in  a 
bill  of  lading  or  other  contract  is  of  no  force  unless 
it  is  personally  assented  to  by  the  shipper.11  Under 
some  statutes  the  stipulation  is  not  binding,  unless 
the  signature  of  the  shipper  to  the  contract  in 
which  it  was  incorporated  was  obtained.12  So 
where  provisions  of  the  character  under  considera- 
tion are  considered  limitations  of  the  common-law 
liability,19  it  has  been  held  that  the  general,  rule 
requiring  that  the  shipper  shall  be  given  his  option 
whether  or  not  to  ship  under  the  limited  liability 
contract  applies;14  and  if  not  given  this  option 
the  requirement  as  to  notiee  is  void.13  The  validity 
of  notices  of  this  character  as  applied  to  interstate 
shipments  is  not  affected  by  the  fact  that  the  cart 
rier  has  not  filed  a  schedule  of  rates.1* 

[i  480]  b.  Consideration.  In  accordance  with 
well  settled  principles  heretofore  discussed,  a  com 
tract  limiting  the  carrier's  common-law  liability 
must  be  supported  by  an  independent  considera- 
tion.17 Whether  or  not  a  new  consideration  is  neces- 
sary to  support  a  contract  providing .  for .  notice  .of 
loss  or  injury  depends  therefore  on  whether  or  not 
a  contract  of  this  character  is  considered  as  one 
which  limits  the  carrier's  common-law  liability .^ 
In  jurisdictions  where  the  view  is  taken  that  the 
contract  does  not  amount  to  a  limitation  of  the  car- 
rier's common-law  liability1*  no  independent  con; 
sideration  of  course  is  necessary.20     But  in  juris* 

v.  Long  Island  R.  Co.,  2  Daly  (N; 


ng  v.  Lo 

n  117. 

fa]     A 


,    _  mere  posted  reflation  as 

to  the  time  for  presenting  'claims 
will  not  be  enforced  as  a  part  of  tlie 
contract.  Browning  v.  Long  .Island 
R.  Co.,  2  Daly  (N.  Y.)  117.     ■    •:         > 

[b]  The  mere  statement  <  that 
claims  must  be  presented .  within 
thirty  days  In  order  to  receive .  aU 
tentlon  Is  not  sufficiently  definite  to 
be  enforced  as  a  contract  stipulation. 
Dunn  v.  Hannibal,  etc.,  R,  Co.,  68  Mo) 
268  ' 

11.  Tate  v.  Missouri  Pac.  R.  Co.\ 
157   111.   A.   105.  .       .  •     .       • 

12.  .  Jolly  v.  Atchison,  etc;,  R.  Co.i 
21  Caf.  A.  368,  131  P  1067. 

13.  See  supra   I  477. 

14.  Toledo,  etc,  R.  Co.  v.  Mitner; 
(Ind.    A.)    110   NE    766.  '        '. 

15.  Toledo,  etc.,  R.  Co.  "v.  Milner; 
(Ind.  A.)    110  NE  756.  i 

16.  Adams  Express  Co.  v. .  Cook; 
162  Ky592,  599.  172  SW  1096  (where 
It  was  said:  "The  matter  of  notice 
is  a  subject  which  need  not  be 
brought  to  the  attention  of  the  com- 
mission In  any  way — that  Is,  the  law 
does  not   require  it").  •  .  .    ' 

17.  See  supra  I   190.  •  '  >     ■ 

18.  See  infra  text  and  notes  10-23. 
IS.     See  supra   i   477. 

SO.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Haynle.  120  Ark.  26,.  179 
SW  170.  Contra  St.  Louis,  etc..  Ri 
Co.  v.  Furlow,  89  Ark.  404,  117  SW 
617. 

Ga. — Mitchell  v.  Atlantic  Coast 
Line  R.  Co..  16  Ga.  A.  797,  84  SE  227. 

111. — Wabash    etc.,  R.  Co.  v;  Black, 

II  111.  A.  465   [rev  on  other  grounds 

III  111.   351.  63  AmR  628]. 

N.  D. — Hatch  v.  Minneapolis,  etc.. 
R  Co.,  15  N.  D.  490.  107  NW  1087. 

Tenn. — Illinois  Cent.  R.  '  Co.  v. 
Wade,  1  Tenn.  Civ.  A.  780. 

"On  the  theory  that  such  stipula- 
tions do  not  operate  a  limitation 
upon  the  common  law  liability  of  the 
carrier,  the  authorities  generally  de- 
clare and  sustain  the  proposition  that 
no  separate  consideration,  independ- 
ent of  that  given  for  the  tranaporta- 
Digitized  by  VjVJVJ* 
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dictions  where  it  is  considered  that  the  stipulation 
does  operate  as  a  limitation  of  liability,21  an  inde- 
pendent consideration  is  held  necessary;22  and 
where  this  view  obtains,  it  is  held  that  a  reduction 
in  the  rates  of  freight  is  a  sufficient  consideration 
for  a  stipulation  requiring  notice  of  loss  or  injury.23 

Interstate  shipments.  A  contract  for  an  inter- 
state shipment  containing  a  clause  of  the  character 
under  consideration  is  valid,  although  not  supported 
by  an  independent  consideration,21  as  nothing  in  the 
Carmack  amendment  invalidates  contraots  of  this 
character.21  On  the  contrary,  such  a  contract, 
although  made  in  a  state  where  the  provision  is 
considered  a  limitation  of  the  carrier's  common- 
law  liability  and  void  unless  supported  by  an  inde- 
pendent consideration,  is  none  the  less  valid, 
although  not  supported  by  such  consideration,8* 
because  under  the  Carmack  amendment  the  validity 
of  a  stipulation  in  an  interstate  contract  of  ship- 
ment must  be  based  on  the  common  law  as  inter- 
preted by  the  federal  courts.27 

[J  481]  c.  Reasonableness — (1)  Necessity.  Stipu- 
lations requiring  notice  of  loss  or  injury  must  of 
course  be  reasonable;28  otherwise  they  will  not  be 
enforced  ;M  and  they  must  be  reasonably  and  justly 
construed  in  their  application  to  Jhe  facts  of  each 
case,20  so  as  not  to  exempt  the  carrier  from  the 
performance  of  any  part  of  its  contractual  or  legal 


duties  with  the  shipper.21  While  the  carrier  may 
invoke  the  stipulation  as  a  shield  to  guard  itself 
against  possible  imposition,  the  stipulation  cannot 
be  used  as  a  sword  with  which  to'  defeat  its  adver- 
sary, without  regard  to  the  merits  or  justice  of  the 
course.22  Although,  as  will  be  shown  in  subsequent 
sections,  the  courts  frequently  disagree  as  to  the 
reasonableness  of  particular  stipulations,"  it  has 
been  said  that  the  reasonableness  of  the  stipulation 
depends  on  the  opportunities  which  the  party  has 
to  know  of  the  loss,24  the  sufficiency  of  the  time 
allowed  for  giving  the  notice,2'  and  all  the  other 
circumstances  of  the  case.3*  While  the  stipulation 
may  be  disregarded  where  it  is  unreasonable  under 
the  facts  of  a  particular  case,27  yet,  on  the  other 
hand,  in  determining  the  general  validity  of  such  a 
stipulation  the  question  is  not  what  might  have 
been  done  in  a  particular  case,  but  what  might 
ordinarily  be  expected  in  the  exercise  of  reasonable 
diligence.8* 

[y  482]  (2)  Stipulations  Held  Reasonable  or  Un- 
reasonable— (a)  lit  General.  If  there  is  indefinite- 
ness  and  uncertainty  as  to  the  agent  to  whom 
notice  is  to  be  given,  or  an  agent  is  named  to  whom 
it  would  be  impracticable  to  give  notice,  or  if  there 
is  no  agent  reasonably  accessible,  the  regulation  is 
unreasonable.39  Such  also  is  the  case  in  respect  of 
stipulations  so  broad  as  to  cover  any  loss  what- 


tlon,  is  essential  to  render  the  stipu- 
lation valid.  Those  and  many  other 
authorities  assert  the  doctrine  that 
notwithstanding  the  carrier's  duty  to 
receive  and  transport,  it  is  reason- 
able and  just  that  It  should  be  al- 
lowed to  Interpose  suih  stipulation 
in  regulation  of  the  shipper's  right, 
to  the  end  that  the  shipper  should  be 
required  to  present  his  claim  before 
the  avi'iiuts  of  investigation  are  fore- 
closed.* Libby  v.  St.  Louis,  etc.,  R. 
Co:.  13J_Mo.  A.  276,  287,   117  SW  669. 

SI.     T5ee  supra  §  477. 

32.  Yazoo,  etc..  R.  Co.  v.  Bell, 
(Miss.)  71  S  272;  George  v.  Chicago. 
etc.,  R.  Co..  214  Mo.  651,  113  SW  1099, 
127  AmSR  690;  Hull  v.  Chicago 
Great  Western  R.  Co.,  193  Mo.  A. 
426,  185  SW  1155;  Botts  v.  St.  Louis, 
etc.,  R.  Co.,  191  Mo.  A.  676,  177  SW 
746;  McElvain  v.  St.  Louis,  etc..  R. 
Co.,  151  Mo.  A.  126,  131  SW  736; 
Burgher  v.  Wabash  R.  Co.,  139  Mo. 
A.  62,  120  SW  673;  Blackmer.  etc.. 
Pipe  Co.  v.  Mobile,  etc.,  R.  Co.,  137 
Mo.  A.  479,  119  SW  1;  Libby  v.  St. 
Louis,    etc..    R.    Co.,    137    Mo.    A.    276, 

117  SW  659;  Chicago,  etc.,  R.  Co.  v. 
Scott.  (Tex.  Civ.  A.)  156  SW  294; 
St.  Louis,  etc.,  R.  Co.  v.  Kimberlin, 
SI  Tex.  Civ.  A.  124,  111  SW  671 
(construing  Okl.  statute).  Contra 
Rice  v.  Kansas  Pac.  R.  Co.,  63  Mo. 
314;  Aull  v.  Missouri  Pac.  R.  Co., 
136  Mo.  A.  291.  116  SW  1122;  Crow 
v.  Chicago,  etc.,  R.  Co.,  57  Mo.  A. 
135. 

83.  St.  Louis,  etc.,  R.  Co.  v.  Pur- 
low,  89  Ark.  404,  117  SW  517;  George 
V.  Chicago,  etc.,  R.  Co.,  214  Mo.  651, 

118  SW  1099,  127  AmSR  690;  Hull 
v.  Chicago  Great  Western  R.  Co.,  193 
Mo.  A.  426,  186  SW  1155:  Hamilton 
v.  Chicago,  etc.,  R.  Co.,  177  Mo.  A. 
146,  164  SW  248;  McElvain  v.  St. 
Louis,  etc.,  R.  Co..  151  Mo.  A.  126. 
131  SW  736;  Schonhoff  v.  St.  Louis, 
etc,  R.  Co..  135  Mo.  A.  706.  117  SW 
113.  And  see  Austin-Stephenson  Co. 
v.  Southern  R.  Co.,  151  N.  C.  137,  65 
SB  767. 

[a]  Consideration  2MIA  insuffici- 
ent.— A  carrier's  rules,  printed  on 
live  stock  contracts,  permitted  free 
transportation  for  only  three  men  to 
accompany  eleven  cars  of  cattle,  or 
more,  but  provided  for  free  trans- 
portation for  one  man  to  accompany 
one  car.  Plaintiff  shipped  thirteen 
cars,  and,  in  order  to  obtain  trans- 
portation for  more   than   three  men, 


shipped  two  cars  In  his  own  name 
and  the  remaining  eleven  In  the 
names  of  six  other  persons,  the  con- 
tracts for  the  cars  being  executed  by 
plaintiff  In  the  names  of  the  persons 
who  accompanied  him  and  the  cat- 
tle. It  was  held  that  the  fact  that 
plaintiff  thereby  obtained  transpor- 
tation for  more  men  than  he  was  en- 
titled to.  which  was  equal  in  value 
to  a  considerable  sum  of  money,  was 
not  a  consideration  for  a  limited  lia- 
bility contract  providing  for  notice 
of  loss  within  ten  days,  under  the 
rule  that  the  consideration  for  a  con- 
tract must  rest  in  a  mutual  agree- 
ment. Burgher  v.  Wabash  R.  Co., 
139  Mo.  A.  62,  120  SW  673. 

24.  St.  Louis  Southwestern  R.  Co. 
v.  Overton,  (Tex.  Civ.  A.)  178  SW 
814;  Stevens  v.  St.  Louis  Southwest- 
ern R.  Co.,  (Tex.  Civ.  A.)  178  SW 
810. 

26.  See  cases  supra  note  3. 

36.  Dunlap  v.  Chicago,  etc.,  R.  Co.. 
187  Mo.  A.  201,  172  SW  1178;  John- 
son Grain  Co.  v.  Chicago,  etc.,  R.  Co., 
177  Mo.  A.   194,   164  SW  182. 

27.  See  supra   5   42. 

28.  Ark.— Eoff  v.  Scullin.  120  Ark. 
452,  179  SW  663;  St.  Louis,  etc.,  R. 
Co.  v.  Furlow,  89  Ark.  404,  117  SW 
517;  St.  Louis,  etc.,  R.  Co.  v.  Pearce, 
82  Ark.  353.  101  SW  760,  118  AmSR 
76.  12  AnnCas  125. 

Ind. — Adams  Express  Co.  v.  Rea- 
gan, 29  Ind.  21,  92  AmD  332. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Poole,  73  Kan.  466,  87  P  465:  Goggin 
v.  Kansas  Pac.  R.  Co.,  12  Kan.  416. 

Mass. — Sanford  v.  Housatonic  R. 
Co..  11  Cush.  165. 

Mo. — Ward  v.  Missouri  Pac.  R.  Co., 
168  Mo.  226,  68  SW  28;  Holland  v. 
Chicago,  etc.,  R.  Co.,  139  Mo.  A.  702, 
123  SW  987;  Jones  v.  Quincy,  etc., 
R.  Co.,  117  Mo.  A.  523.  94  SW  736. 

N.  Y. — Jennings  v.  Grand  Trunk 
R.  Co..  127  N.  Y.  438,  28  NE  394; 
Browning  v.  Long  Island  R.  Co.,  2 
Daly   117. 

Tenn. — Memphis,  etc.,  R.  Co.  v. 
Holloway,  9  Baxt.  188;  Illinois  Cent. 
R.  Co.  v.  Wade,   1  Tenn.  Civ.  A.  780. 

Tex. — Pecos  R.  Co.  v.  Evans-Snl- 
der-Buel  Co.,  42  Tex.  Civ.  A.  60.  93 
SW  1024  [aft  100  Tex.  190,  97  SW 
466]. 

29.  See    cases   supra   note   28. 

30.  Louisville,  etc.,  R.  Co.  v. 
Tharpe,  11  Ga.  A.  466,  75  SE  677; 
Rice  v.   Kansas   Pac.   R.   Co.,    63   Mo. 


314;  McKinstrey  v.  Chicago,  etc.  R. 
Co.,  163  Mo.  A.  646,  134  SW  1061; 
Hardin  Grain  Co.  v.  Missouri  Pac.  R. 
Co.,  120  Mo.  A.  203,  96  SW  681;  Free- 
man v.  Kansas  City  Southern  R  Co., 
118  Mo.  A.  626,  93  SW  302;  Austin- 
Stephenson  Co.  v.  Southern  R.  Co., 
161  N.  C.  137.  65  SE  757;  Chicago, 
etc.,  R.  Co.  v.  Spears,  31  Okl.  469,  122 

[a]  Strict  construction  against 
carrier.  Stipulations  between  the 
shippers  and  carriers  for  the  giving 
of  notice  of  claims  for  damages  are 
not  to  be  construed  strictly  against 
the  shipper,  but  liberally  In  his 
favor.  Chicago,  etc,  R.  Co.  v. 
Spears,  31  Okl.  469,  122  P  228. 

31.  Austin-Stephenson  Co.  v. 
Southern  R.  Co.,  151  N.  C  137,  65  SB 
767. 

32.  Holland  v.  Chicago,  etc,  R. 
Co..  139  Mo.  A.  702,  12S  SW  987. 

33.  See    infra    I    482    et    seq. 

34.  Nashville,  etc,  R.  Co.  v.  Lone, 
163  Ala.  166,  60  S  130. 

35.  St.  Louis,  etc.,  R.  Co.  v.  Fur- 
low,  89  Ark.  404.  117  SW  617. 

38.  The  Queen  of  the  Pacific,  180 
U.  S.  49.  21  SCt  278,  45  L.  ed.  419; 
St.  Louis,  etc.,  R  Co.  v.  Hurst,  67 
Ark.  407.  56  SW  215. 

[a]  A  stipulation  la  rsasoaaTlls  if 
it  allows  the  shipper  "sufficient  time, 
with  the  use  of  reasonable  diligence, 
to  discover  the  damage  and  give 
notice;  otherwise,  it  was  unreason- 
able." St.  Louis,  etc.,  R  Co.  v. 
Hurst,  (7  Ark.  407,  410.  65  SW  215. 

37.  See   cases    supra   notes    28-36. 

38.  Cox  v.  Central  Vermont  R.  Co.. 
170  Mass.  129,  49  NE  97. 

39.  111. — Baxter  v.  Louisville,  etc., 
R.  Co.,  165  111.  78,  45  NE  1003. 

Ky. — Adams  Express  Co.  v.  Spald- 
ing, 10  KyL  540. 

Minn. — Carpenter  v.  Eastern  R. 
Co..  67  Minn.  188,  69  NW  720;  En- 
gesether  v.  Great  Northern  R.  Co., 
65  Minn.  168.  68  NW  4. 

Mo. — Jones  v.  Quincy,  etc.,  R.  Co., 
117   Mo.  A.  523,  94  SW  735. 

N.  C. — Capehart  v.  Seaboard,  etc., 
R.  Co.,  81  N.  C.  326.  31  AmR  606. 

Tex. — Good  v.  Galveston,  etc,  R- 
Co.,  11  SW  854,  4  LRA  801,;  Missouri 
Pac  R.  Co.  v.  Fagan.  72  Tex.  127,  9 
SW  749,  13  AmSR  776.  2  LRA  75; 
Missouri  Pac.  R.  Co.  v.  Cornwall,  70 
Tex.  611,  8  SW  312;  Missouri  Pac.  R 
Co.  v.  Harris,  67  Tex.  166.  2  SW  574; 
Missouri,  etc.,  R.  Co.  v.  Carter,  9  Tex. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  482-483]  CARRIERS 

ever,40  or  which  are  uncertain  as  to  the  time  from 
which  the  specified  limitation  is  to  run.'1  A  con- 
tract exempting  the  carrier  from  liability  except  for 
willful  or  gross  negligence,  and  then  only  on  pres- 
entation of  a  claim,  is  void.42 

[i  483]  (b)  As  to  Time  Allowed— aa.  In  General 
Whether  the  time  allowed  in  a  requirement  for 
notice  is  reasonable  depends  on  the  character  of 
the  shipment,  the  situation  of  the  parties,  and  the 
circumstances  of  each  particular  case.4*  In  the 
absence  of  any  statute  regulating  the  question44 
there  is  some  diversity  in  the  conclusions  of  the 
courts  as  to  what  is  a  reasonable  time  within  which 
notice  may  be  required  to  be  given.46  If  the  time 
specified  is  to  date  from  the  delivery  of  the  goods 
to  the  carrier  or  the  date  of  the  contract  of  ship- 
ment, it  is  usually  held  unreasonable,  at  least  where 
the  time  allowed  might  be  largely  consumed  in  the 
performance  of  the  contract  before  it  could  be  de- 
termined whether  or  not  there  was  any  breach.4* 
A  stipulation  that  claims  for  loss  or  damage  shall 
be  presented  within  four  months  after  delivery,  or 


[IOC.  J.]     331 

a  reasonable  time  for  delivery,  is  reasonable  and 
valid.47  A  stipulation  providing  for  notice  within 
ninety  days  after  issuance  of  a  receipt  or  bill  of 
lading  by  the  carrier  has  been  held  reasonable;4* 
and  the  same  has  been  held  in  respect  of  a  limita- 
tion of  sixty  days46  and  of  thirty  days  from  the 
date  receipt  for  the  goods  was  made.50  On  the  other 
hand,  a  requirement  that  notice  be  given  within 
thirty  days"  or  within  thirty-two  days  after  the 
date  on  which  the  receipt  was  issued"2  has  been  held 
void.  A  provision  that  claim  for  damages  for  loss 
or  injury  shall  be  made  within  thirty  days  from 
the  time  the  goods  were  delivered,  or  after  a  rea- 
sonable time  for  delivery,  has  been  held  reason- 
able;53 but  there  are  decisions  which  maintain  the 
contrary  view.84  So  it  has  been  held  that  a  require- 
ment of  notice  within  ten  days,™  five  days,8*  three 
days,"  thirty-six  hours,5*  thirty-four  hours,5"  and 
even  thirty  hours,80  from  the  time  of  the  delivery 
of  the  goods  by  the  carrier  may  under  the  circum- 
stances be  held  reasonable.  It  is  obvious,  however, 
in  cases  of  these  short  limitation  stipulations  that 


Civ.  A.  677,  29  SW  665:  Galveston, 
etc.,  R.  Co.  v.  Williams,  (Civ.  A.)  25 
SW  1019;  Galveston,  etc.,  R.  Co.  v. 
Short,  (Olv.  A.)  25  SW  142;  St.  Louis, 
etc.,  R.  Co.  v.  Turner.  1  Tex.  Civ.  A. 
625-20  SW  1008;  Missouri  Pac.  R.  Co. 
v.  Paine,  1  Tex.  Civ.  A.  «21,  21  SW 
78. 

Va.— Norfolk,  etc.,  R.  Co.  v. 
Beeves.  97  Va.  284,  33  SB  606. 

Eng. — MUea  v.  Haslehuret,  23  T. 
L.  R.  142. 

Ont. — James  v.  Dominion  Express 
Co.,  9  OntWR  93. 

[a]  Hotlce  to  general  manager.-— 
It  has  been  held  that  a  provision  re- 
quiring- notice  to  be  given  to  a  Ken- 
eral  manager  of  a  company  is  an  un- 
reasonable restriction  and  not  en- 
forceable. Jones  v.  Qulncy,  etc.,  R. 
Co.,  1*7  Ho.  A.  523,  627,  94  SW  735 
(where  It  was  said:  "We  can  see  no 
good  reason  why  a  shipper  under 
such  circumstances  should  be  re- 
quired to  give  notice  to  the  general 
manager  of  a  railroad  corporation, 
who  would  not  investigate  his  claim 
but  refer  it  to  the  general  claim 
agent  for  that  purpose.  In  this  case 
K  was  held  that  a  notice  to  the  gen- 
eral claim  agent  would  be  sufficient). 

40.  Porter  v.  Southern  Express 
Co.,  4  S.  C.  135,  16  AmR  762. 

41.  Gwyn  Harper  Mfg.  Co.  v.  Caro- 
lina Cent.  R.  Co.,  128  N.  C.  280,  38 
BE  894,  83  AmSR  675. 

48.  Houtz  v.  Union  Pac.  R.  Co.,  33 
Utah  175,  93  P  439,  17  LRANS  628 
and  note. 

43.  Smith  v.  St.  Louis,  etc.,  R.  Co., 
184  Mo.  A.  709.  177  SW  632  £ctt  Cyc]. 
See  also  cases  Infra  this  section. 

44.  [a]  xn  Texas  (1)  the  ques- 
tion as  to  what  is  a  reasonable  time 
of  presenting  a  claim  for  damages 
for  loss  or  injury  to  property  Is  regu- 
lated by  statute.  By  the  express 
provisions  of  this  statute  any  period 
less  than  ninety  days  is  unreason- 
able. St.  Louis  Southwestern  R.  Co. 
v.  Hays,  13  Tex.  Civ.  A.  577,  35  SW 
476.  (2)  The  statute  allows  a  claim- 
ant ninety  days  as  the  shortest  time 
within  which  he  may  contract  to 
present  his  claim,  and  any  abridg- 
ment of  the  time  so  fixed  avoids  the 
stipulation.  Texas,  etc.,  R.,  Co.  v. 
Langbehn,  (Civ.  A.)  160  SW  1188 
[reh  den  (Civ.  A.)  168  SW  244]; 
Smith  v.  International,  etc,  R.  Co., 
(Civ.  A.)  138  SW  1074;  Chicago,  etc.. 
R.  Co.  v.  Mitchell,  (Civ.  A.)  85  SW 
286.  (3)  However,  a  stipulation  re- 
quiring notice  In  ninety-one  days  is 
not  within  the  prohibition  of  this 
statute  and  consequently  Is  valid.  In- 
ternational R.  Co.  v.  Heittner.  42 
Tex.  Civ.  A.  617,  194  SW  189. 

[b]  Under  a  federal  statute  no 
common  carrier  can  provide  by  rule, 
contract,  regulation,  or  otherwise,  a 
shorter  period  for  giving  notice  of 
claims  than  ninety  days,  nor  for  the 


filing  of  claims  for  a  shorter  period 
than  four  months.  Act  March  4, 
1915    (38  U.  S.  St.  at  L.  1196  C  176). 

45.  See  infra  text  and  note  46. 

46.  Ala. — Southern  Express  Co.  v. 
Tupelo  Bank.  108  Ala.  517,  18  S  664, 
54  AmSR  191;  Southern  Express  Co. 
v.  Crook,  44  Ala.  468,  4  AmR  140. 

Ind. — Adams  Express  Co.  v.  Rea- 
gan, 29  Ind.  21,  92  AmD  332. 

Mass. — Cox  v.  Central  Vermont  ,R. 
Co.,  170  Mass.  129,  49  NE  97. 

N.  C— Dixie  Cigar  Co.  v.  South- 
ern Express  Co.,  120  N.  C.  348,  27  SE 
73,  58  AmSR  795. 

Tex. — Pacific  Express  Co.  v.  Dar- 
nell, 6  SW  766. 

Ca]  Thna  (1)  a  stipulation  In  an 
express  bill  of  lading  that  the  ex- 
press company  should  not  be  liable 
for  loss  or  damage,,  unless  demand 
therefor  should  be  made  within 
thirty'  days  from  date  of  bill  of  lad- 
ing, is  unreasonable  and  void,  where 
the  express  company  Instructs  Its 
agents  not  to  return  undelivered 
packages  until  the  expiration  of 
thirty  days  from  their  arrival  at  their 
destination.  Dixie  Cigar  Co.  v. 
Southern  Express  Co.,  120  N.  C.  348, 
27  SE  73,  58  AmSR  795.  (2)  And 
where  a  package  was  shipped  from 
Clayton,  In  Indiana,  to  Savannah, 
Georgia,  during  the  war,  when  trans- 
portation was  much  Interrupted,  It 
was  held  that  a  condition  that  the 
carrier  should  not  be  liable  foj-  any 
loss,  unless  a  claim  therefor  was 
presented  within  thirty  days  after 
the  shipment  at  Clayton,  was  void. 
Adams  Express  Co.  v.  Reagan,  29  Ind. 
21,  92  AmD  332. 

47.  Ala. — Atlantic  Coast  Line  R. 
Co.  v.  Ward,  4  Ala.  A.  374,  58  S  677. 
'  Ark. — Chicago,  etc,  R.  Co.  v.  Wil- 
liams, 101  Ark.  436,   142  SW  826. 

Md. — Produce  Exch.  v.  New  York, 
etc..  R.  Co  ,  122  Md.  231,  89  A  437. 

Mo. — Equity  El.  Co.  v.  Union  Pac. 
R.  Co..   (A.)   177  SW  773. 

N.  T. — Davenport  v.  Chesapeake, 
etc.,  R  Co.,  87  Misc.  303,  149  NYS 
866. 

N.  C. — Culbreth  v.  Atlantic  Coast 
Line  R.  Co.,  169  N.  C.  723,  86  SE  624; 
Forney  v.  Seaboard  Air  Line  R.  Co., 
167  N.  C.  641,  83SE  686. 

48.  Southern  Express  Co.  v.  Cald- 
well, 21  Wall.  (U.  S.)  264,  2?  L.  ed. 
556;  Broadwood  v.  Southern  Express 
Co..  148  Ala.  17,  41  S  769;  Westerfleld 
v.  Fargo,  80  Misc.  40,  141  NYS 
544. 

49.  Edelsohn  v.  U.  S.  Express  Co., 
4  LackJur  (Pa.)  61.  See  also  Vlg- 
ouroux  v.  Piatt,  62  Misc.  364,  371,  115 
NYS  880  [clt  Cyc]  (holding  that  such 
limitation  was  not  unreasonable  as 
matter  of  law). 

50.  U.  S.  Express  Co.  v.  HarriB, 
61  Ind.  127. 

51.  Southern  Express  Co.  v.  Cap- 
erton,  44  Ala.  101,  41  AmR  118. 


50.  Southern  Express  Co.  ▼. 
Tepelo  Bank,  108  Ala.  617,  18  S 
664. 

53.  U.  S. — Inman  v.  Seaboard  Air 
Line  R.  Co.,  169  Fed.  960;  Metropoli- 
tan Trust  Co.  v.  Toledo,  etc,  R  Co., 
107  Fed.  628;  Central  Vermont  R.  Co. 
v.  Soper,  69  Fed.  879.  8  CCA  S41. 

Ind. — Louisville,  etc.,  R.  Co.  ▼. 
Wldman,  10  Ind.  A.  92,  37  NE  554. 

Mass.— Cox  v.  Vermont  Cent,  R. 
Co.,  17a  Mass.  129,  49  NE  97. 

Minn. — Armstrong  v.  Chicago,  etc., 
R.  Co.,  63  Minn.  183,  54  NW  1059. 

N.  Y. — Hlrschberg  v.  Dlnsmore,  12 
Daly  429,  67  HowPr  103:  American 
Grocery  Co.  v.  Staten  Island  Rapid 
Transit  R.  Co.,  23  Misc.  366,  51  NYS 
307;  Kaiser  v.  Hoey,  1  NYS  429. 

Pa. — Weir  v.  Express  Co.,  5  Phlla. 
365. 

Va. — Old  Dominion  SS.  Co.  v.  Flan- 
ary,  111  Va.  816,  69  SE  1107;  Vir- 
ginia-Carolina Chemical  Co.  v.  South- 
ern Express  Co  ,  110  Va.  666,  66  SE 
838;  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  523,  65  SE  30. 

54.  Nashville,  etc..  It  Co.  v.  Long, 
183  Ala.  165,  50  S  130;  Deans  v.  At- 
lantic Coast  Line  R.  Co.,  152  N-  C. 
171,  67  SE  332;  Gwyn  Harper  Mfg. 
Co.  v  Carolina  Cent.  R.  Co.,  128  N. 
C.  2SU,  38  SE  89/1,  83  AmSll  676. 

65.  Mitchell  v.  Atlantic  Coast  Line 
R.  Co..  15  Ga.  A.  797,  803.  84  SE  277 
Celt  Cyc];  Baltimore,  etc,  R  Co.  v. 
Ragsdale,  14  Ind.  A  406,  42  NE  1106; 
Letts  v.  Wabash  R  Co.,  131  Mo.  A. 
270.  Ill  SW  138;  Olivit  v.  Pennsyl- 
vania R.  Co.,  88  N.  J.  L.  241,  96  A 
682;  Spada  v.  Pennsylvania  R  Co., 
86  N.  J.  L.  187,  92  A  379.  Contra 
Illinois  Cent.  R.  Co.  v.  Avery,  190 
Ala,  241.  67  S  414. 

56.  Black  v.  Wabaeh.  etc,  R  Co., 
Ill  111.  351.  53  AmR  628;  Chicago, 
etc.,  R.  Co.  v.  Bozarth,  91  111.  A.  68; 
Cleveland,  etc.,  R.  Co.  v.  Newlin,  74 
111.  A.  638;  Chicago,  etc.,  R.  Co.  v. 
Simms,  18  111.  A.  68. 

67.  Simons  v.  Great  Western  R 
Co.,  18  C.  B.  806,  86  ECL  806,  139 
Reprint  1688;  Lewis  v.  Great  West- 
ern R.  Co.,  5  H.  &  N.  867,  157  Reprint 
1427. 

58.  Cumble  v.  St.  Louis,  etc.  R. 
Co..  106  Ark.  406,  151  SW  237  (since. 
It  is  the  consignor's  duty  to  have 
either  the  consignee  or  an  agent  at 
the  destination  to  ascertain  the  con- 
dition of  the  goods);  Grand  Trunk  R 
Co.  v.  McMillan,  16  Can.  S.  C.  543; 
Haywacd  v.  Canadian  Northern  R. 
Co.,  16  Man.  168;  Newman  v.  Grand 
Trunk  R.  Co.,  21  Ont.  L.  72.  15  OnL 
WR  845  taff  20  Ont.  L.  285.  15  Ont 
WR  1011;  Mercer  v.  Canadian  Pac 
R.  Co.,  17  Ont.  L.  586. 

59.  St.  Louis,  etc..  R.  Co.  v.  Hurst, 
67  Ark.  407.  56  SW  216. 

60.  St.  Louis,  etc..  R  Co.  v.  Kel- 
ler, 90  Ark.  308,  119  SW  254. 
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their  validity  must  depend  largely  on  the  facts  of 
the  particular  case,  and  where  it  appears  that, 
under  the  circumstances,  the  time  was  unreasonably 
short  they  cannot  be  upheld.*1  And  ordinarily  the 
question  of  reasonableness  is  for  the  jury.68  But 
where  the  evidence  shows  conclusively  that  notice 
of  injury  could  not  have  been  given  within  the 
time  limited,  it  is  error  to  submit  to  the  jury  the 
question  whether  the  time  allowed  for  giving  the 
notice  was  reasonable.63 

[ft  484]  bb.  Live  Stock  Oases.  The  controlling 
considerations  bearing  on  the  -reasonableness  of  a 
stipulation  as  to  the  time  within  which  notice  of  a 
claim  for  damages  shall  be  given  in  case  of  ship- 


ments of  live  stock  are  somewhat  different  from 
those  applicable  to  inanimate  freight,  and  pro- 
visions for  notice  of  loss  or  injury  more  stringent 
than  those  ordinarily  upheld  in  the  case  of  inani- 
mate freight  have  been  sustained.6*  Thus,  while 
there  are  a  few  decisions  to  the  contrary,65  in  the 
absence  of  statutory  or  constitutional  provisions 
affecting  the  question,66  the  decided  weight  of  au- 
thority upholds  stipulations  that  a  claim  for  dam- 
ages shall  be  made  before  the  animals  are  removed 
from  the  place  of  delivery  and  mingled  with  other 
animals,  as  a  condition  precedent  to  the  right  to 
recover  therefor.67  A  consignor  entering  into  such 
an  agreement  is  not  entitled  to  recover  against  a 


61.  Jennings  v.  Grand  Trunk  R. 
CO..  127  N.  Y.  438.  28  NE  394  (hold- 
ing a  thirty-six  hour  limitation  In- 
valid.). 

62.  St.  Louis,  etc.,  R.  Co.  v.  Fur- 
low,  89  Ark.  404,  117  SW  517;  Adams 
Express  Co.  v.  Gordon.  27  Oh.  Cir. 
-Ct.  243;  St.  Louis,  etc..  R.  Co.  V. 
Phillips.  17  Okl.  264,  87  P  470;  Gulf, 
etc.,  R.  Co.  v.  Stanley.  89  Tex.  42,  33 
SW  109;  Texas,  etc.,  R.  Co.  v.  Adams, 
78  Tex.  372,  14  SW  666.  22  AmSR  56; 
Gulf.  etc..  R.  Co.  v.  Batte.  (Tex.  Civ. 
A.)  107  SW  632;  Missouri,  etc..  R.  Co. 
v.  Liebold,  (Tex.  Civ.  A.)  55  SW  368; 
Gulf.  «tc,  R.  Co.  v.  Clarke.  5  Tex. 
Civ.  A.  547,  24  SW  355;  International, 
etc.,  R.  Co.  v.  Garrett,  5  Tex.  Civ.  A. 
6+0.   24   SW  354. 

[a]  When  not  a  question  for  tM 
Jury.. — Where  a  provision  of  a  con- 
tract for  the  carriage  of  live  stock, 
requiring  notice  of  Injuries  to  he 
given  to  the  carrier  at  a  point  not 
the  final  destination,  was  unreason- 
able and  invalid  so  that  there  was 
no  issue  on  the  question,  the  court 
should  have  so  declared  as  a  matter 
of  law.  the  act  of  April  30,  1907  (Acts 
[1907]  p  558)  §  3.  making  the  rea- 
sonableness of  regulations  for  the 
transportation  of  live  stock  a  jury 
question  only  where  the  same  be- 
comes an  issue.  St.  Louis,  etc.,  R. 
Co.  v.  Dunn,  94  Ark.  407,  127  SW 
464. 

63.  Crawford  v.  Southern  R.  Co., 
10.1  S.  C.  522.   86  SE  19. 

64.  See  cases  infra  notes  65-77. 
66.     Ormsby  v.   Union  Pac.  R.  Co., 

4  Fed.-  706,  2  McCrary  48;  Coles  v. 
Louisville,  etc.,  R.  Co..  41  111.  A.  697; 
Gulf.  etc..  R.  Co.  v.  Vaughn,  (Tex. 
Ctv.  A.)   16  SW  775. 

66.  See  Constitutional  and  Statu- 
tory provisions.  See  also  infra  note 
71  [c]. 

[a]  Ik  aianama,  under  a  statute 
which  provides  that  stipulations  in 
a  contract  forfeiting  rights  of  action 
thereunder  for  failure  to  present  a 
claim  for  damages  within  a  specified 
time  are  void,  but  that  stipulations 
requiring  a  party  to  give  information 

■  on  matters  directly  within  his  knowl- 
edge to  the  other  party  are  valid,  a 
stipulation  in  a  contract  of  ship- 
ment requiring  the  shipper  to  give 
notice  in  writing  of  a  claim  for  loss 
or  Injury  to  live  stock  before  re- 
moving ft  and  Intermingling  it  with 
other  live  stock  is  void.  Nashville, 
etc.,  R.  Co.  v.  Hinds,  178  Ala.  657, 
69  S  669;  Northern  Alabama  R.  Co. 
v.  Bidgood,  5  Ala.  A.  658,  59  S  680. 

[b]  In  Kentucky,  under  the  pro- 
visions of  the  constitution,  a  stipu- 
lation In  the  contract  of  shipment, 
that  written  notice  of  any  Injury  to 
cattle  must  be  given  the  carrier  be- 
fore the  cattle  are  unloaded  or  mixed 
with  other  cattle  is  void.  This  case 
was  decided  on  the  principle  that 
such  a  stipulation  is  a  limitation  of 
the  carrier's  common-law  liability 
which  limitation  is  expressly  forbid- 
den by  the  constitution.  Ohio,  etc., 
R.  Co.  v.  Tabor,  98  Ky.  603,  32  SW 
168.  36  SW  18.  17  KyL  568,  34  LRA 
686.  ; 

[c]  In  Texas  (1)  it  has  been  held 
by  the  supreme  court  that  a  stipula- 
tion of  the  character  under  consid- 
eration is  not  In  violation  of  a  stat- 


ute prohibiting  carriers  from  limit- 
ing their  common-law  liability. 
Gulf,  etc.,  R.  Co.  v.  Trawick,  68-  Tex. 
314.  4  SW  567.  2  AmSR  494.  (2) 
And  on  the  other  hand,  a  later  deci- 
sion of  the  court  of  appeals,  without 
noticing  the  Trawick  case,  holds  the 
contrary.  Missouri,  etc.,  R.  Co.  v. 
Allen.  39  Tex.  Civ.  A.  236,  87  SW 
168.  (3)  This  later  decision,  while 
based  on  an  untenable  ground,  was 
nevertheless  correctly  decided,  since 
a  statute  enacted  subsequently  to  the 
decision  of  the  supreme  court  pro- 
vides that  any  stipulation  providing 
for  notice  at  a  period  of  less  than 
ninety  days  shall  be  void.  This 
Btatute  was  applied  and  enforced  In 
Chicago,  etc.,  R.  Co.  v.  Mitchell, 
(Civ.  A.)  85  SW  28«  (where  the  stipu- 
lation provided  for  notice  within  one 
day  after  the  stock  reached  destina- 
tion). (4)  But,  as  was  held  in  In- 
ternational, etc.,  R.  Co.  v.  Helttner, 
42  Tex.  Civ.  A.  617,  94  SW  189.  a 
stipulation  providing  for  notice  with- 
in ninety-one  days  is  reasonable 
and  valid  and  not  within  the  terms 
of  the  statute.  (5)  And  a  provision 
requiring  notice  within  one  hundred 
and  twenty  days  was  held  valid  in 
the  absence  of  any  showing  that  such 
notice  could  not  have  been  given 
within  that  time.  Turner  v.  Hender- 
son.  (Civ.  A.)    183  SW  61. 

67.  U.  S. — Kidwell  v.  Oregon 
Short  Line  R.  Co.,  208  Fed.  1.  125 
CCA  313;  Clegg  v.  St  Louis,  etc.,  R. 
Co.,  203  Fed.  971.  122  CCA  273. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Henderson.  152  Ala.  203,  44  S  542; 
Southern  R.  Co.  v.  Webb,  143  Ala. 
304,  39  S  262,  111  AmSR  45,  6  Ann 
Cas  97.  For  rule  under  statute  see 
supra  note   66    [a]. 

Ariz. — Atchison,  etc.,  R.  Co.  v.  Cof- 
fin. 13  Aris.  144,  108  P  480. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Baldwin,  53  Colo.  416.  128  P  449. 

Ga. — Southern  R.  Co.  v.  Tollerson, 
129  Ga.  647.  59  SB  799;  Southern  R. 
Co.  v.  Adams,  116  Ga.  705,  42  SE  35; 
Roberts  v.  Georgia  Southern,  etc..  R. 
Co.,  10  Ga.  A.  100,  72  SE  942;  Arnold 
v.  Louisville,  etc.,  R.  Co.,  4  Ga.  A. 
519,  61   SE  1050. 

Ind. — Parlll  v.  Cleveland,  etc.,  R. 
Co.,  23  Ind.  A.  638.  65  NE  1026. 

Kan. — Missouri,  etc.,  R.  Co.  v. 
Kirkham,  63  Kan.  255.  66*  P  261; 
Wichita,  etc.,  R.  Co.  v.  Koch,  47  Kan. 
753,  28  P  1013;  Sprague  v.  Missouri 
Pac.  R.  Co..  34  Kan.  34fr.  8  P  465; 
Goggln  v.  Kansas  Pac.  R.  Co.,  12 
Kan.  416. 

Miss. — Chicago,  etc.,  R.  Co.  v. 
Abels.  60  Miss.   1017. 

Mo. — Rice  v.  Kansas  Pac.  R.  Co., 
63  Mo.  314;  Thompson  v.  Atchison, 
etc.,  R.  Co..  (A.)  185  SW  1146.  And 
see  Shelton  v.  St.  Louts,  etc.,  R.  Co., 
131  Mo.  A.  560,  110  SW  627  (holding 
that  such  stipulation  will  be  enforced 
as  reasonable,  where  the  facts  re- 
garding a  failure  to  give  notice 
within  the  time  fixed  are  not  sufficient 
to  suggest  the  application  of  the  pro- 
vision as  unreasonable,  and  where 
nothing  was  done  until  some  days 
after  the  hogs  were  actually  un- 
loaded by  the  shipper's  agents,  com- 
mingled with  other  hogs,  and  sold 
on  the  market). 

N.  C. — Washington  Horse  Exch.  v. 


Louisville,  etc.,  R.  Co..  171  N.  C.  65. 
87  SE  941;  Duvall  v.  Norfolk  South- 
ern R.  Co.,  167  N.  C.  24,  83  SE  21; 
Southerland  v.  Atlantic  Coast  Line 
R.  Co..  158  N.  C.  327.  74  SE  102; 
Kime  v.  Southern  R.  Co.,  153  N.  C. 
398.  69  SB  264:  Austin-Stephenson 
Co.  v.  Southern  R.  Co.,  161  N.  C.  187. 
66  SE  757;  Jones-Lane  Co.  v.  Atlan- 
tic Coast  Line  R.  Co..  148  N.  C.  580; 
62  SE  701;  Wood  v.  Southern  R.  Co., 
118  N.  C.  1056,  24  SE  704-  Selby  T. 
Wilmington,  etc.,  R.  Co.,  113  N.  C. 
588.  18  SE  88,  37  AmSR  635;  Cape- 
hart  v.  Seaboard,  etc.,  R.  Co.,  77  N. 
C.  355. 

N.  D. — Hatch  v.  Minneapolis,  etc., 
R.  Co.,  16  N.  D.  490,  107  NW  1M7. 

Okl. — Chicago,  etc..  R.  Co.  v.  Con- 
way, 34  Okl.  356,  125  P  1110;  St. 
Louis,  etc.,  R.  Co.  v.  Ladd,  33  Okl. 
160.  124  P  461;  St.  Louis,  etc.,  R.  Co. 
v.  Young.  80  Okl.  588,  120  P  999; 
Missouri,  etc.,  R.  Co.  v.  Davis,  24 
Okl.  677.  104  P  34.  24  LRANS  866; 
St.  Louis,  etc.,  R  Co.  v.  Phillips,  17 
Okl.  264,  272.   87  P  470   felt  Cyc]. 

Tenn. — Mobile,  etc.,  R.  Co.  v. 
.Brownsville  Livery,  etc,  Co.,  123 
Tenn.  298,  305,  130  SW  788  fdist 
Smitha  v.  Louisville,  etc.,  R.  Co.,  86 
Tenn.  198.  6  SW  209,  as  follows: 
"We  do  not  regard  the  case  of 
Smitha  v.  Louisville,  etc.  R.  Co.. 
supra,  as  a  controlling  authority 
against  this  conclusion.  wThile  hold- 
ing in  that  case  a  provision  in  the 
policy  there  In  question,  "that  as  a 
condition  precedent  to  his  right  to 
recover  any  damages  for  loss,  or  in- 
jury, to  said  stook,  he  will  give  no- 
tice in  writing  of  his  claim  thereof 
to  some  officer  of  said  party  of  the 
first  part,  or  its  nearest  station 
agent,  before  said  stock  is  removed.' 
etc.,  was  unreasonable,  as  we  under- 
stand from  the  opinion,  because  'un- 
certain and  ambiguous,'  yet  this 
Qualifying  sentence  is  found:  "we 
o  not  mean  to  hold  that  In  no  case 
can  a  carrier  stipulate  time  for  no- 
tice of  loss,  or  Injury,  if  it  be  rea- 
sonable, definite,  and  certain  in  its 
terms,  pointing  out  specifically  Its 
mode  of  execution.'  The  provision 
In  the  present  case  falls  within  this- 
qualifying  clause.  It  is  clear  and 
unambiguous,  pointing  out  distinctly 
the  manner  as  well  as  the  party  to 
whom  it  shall  be  given"]. 

Tex.— Texas,  etc.,  R.  Co.  v.  Hamm, 
2  Tex.  A.  Civ.  Cas.  i  491;  Galveston, 
etc.,  R.  Co.  v.  Harraan,  2  Tex.  A. 
Civ.  Cas.  t  136.  But  compare  supra 
note  66  fcj. 

"When  the  fact  is  considered  that 
cattle,  when  shipped,  upon  reaching 
their  destination  are  usually  com- 
mingled with  other  cattle,  sold  for 
slaughter,  or  reshipped  to  other 
points.  It  is  not  unreasonable  for  the 
carrier  to  stipulate  with  the  shipper, 
that  before  claim  for  damages  will 
be  allowed  he  shall  give  proper  no- 
tice in  writing  of  his  claim,  at  or 
before  the  unloading  of  the  stock,  or 
in  such  time  thereafter  as  will  af- 
ford the  carrier  an  opportunity  of 
Inspecting  the  stock  before  they  are 
commingled  with  other  cattle, 
slaughtered,  sold  of  reshipped.  and 
thus  protect  himself  from  fictitious 
and  unfounded  claims."  Rice  v. 
Kansas  Pac.  R.  Co.,  63   Mo.  314.  319. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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carrier  damages  for  loss  or  injury  to  live  stock, 
unless  it  is  shown  that  such  notice  has  been  given. 
So  it  has  been  held  that  the  owner  of  eattle 
who  has  entered  into  such  stipulation  cannot 
recover  on  failure  to  give  such  notice,  although 
he  did  not  go  in  person  nor  send  an  agent 
with  his  stock,  in  order  that  the  consignee 
might  comply  with  his  stipulation;**  and  under 
these  circumstances  it  is  his  duty  to  send  a 
copy  of  the  contract  to  the  consignee,  so 
that  the  latter  may  comply  with  the  stipulation.70 
Other  stipulations  for  a  short  time  of  giving  notice 
of  damage  in  case  of  live  stock  have  commonly  been 
sustained.71  Nevertheless,  the  stipulation  as  to 
notice  will  be  held  unreasonable  and  void  where 
under  the  circumstances  notice  could  not  have  been 
given  within  the  time  allowed/*  as  where  the  nature 
and  extent  of  the  damages  could  not  have  been 
ascertained  within  the  time  limited,73  ,and  where 
there  was  no  agent  of  the  carrier  at  the  point  of 
destination  to  whom  the  notice  could  have  been 
given.74  And  a  stipulation  requiring  notice  of  in- 
juries to  be  given  to  the  carrier  at  a  town  en  route 
where  the  stock  was  not  unloaded  is  unreasonable, 


the  shipper  having  had  no  opportunity  to  determine 
the  extent  of  the  injuries  until  the  cattle  were  un- 
loaded at  destination.76  In  a  number  of  decisions 
it  has  been  held  that,  if  the  time  fixed  for  giving 
notice  is  unreasonably  short  this  will  not  relieve 
the  shipper  from  giving  any  notice  at  all  of  his 
claims,  but  he  will  still  be  required  to  give<  notice 
within  a  reasonable  time,70  although  there  is  au- 
thority squarely  in  conflict  with  this  view.77 

[$  485]  5.  To  What  Claims  Stipulations  Apply 
— a.  Lobs  or  Damage  Due  to  Negligence.  Accord- 
ing to  a  number  of  decisions,  the  requirement  that 
notice  of  loss  or  injury  shall  be  given  within  a 
specified  time  is  invalid  and  inoperative  to  prevent 
a  recovery  for  loss  or  injury  caused  by  negligence 
of  the  carrier,  although  the  required  notice  is  not 
given.7*  Other  decisions  have  reached  the  opposite 
conclusion,  based  on  the  view  that  these  provisions 
are  not  a  limitation  of  the  carrier's  common-law 
liability  and  are  not  in  any  sense  stipulations  that 
the  carrier  shall  be  exempted  from  the  effects  of  its 
negligence  or  the  negligence  of  its  servants  in  the 
performance  of  those  duties  assumed  in  the  eon- 
tract.7*    In  other  words,  these  stipulations  amount 


[a]  This  It  la  MM  la  a>  reasonable 
•ad  Jtuat  provision  to  prevent  fraud 
and  Imposition  and  to  give  the  car- 
rier an  opportunity  for  examination 
before  the  stock  Is  moved  or  min- 
gled with  other  stock.  Jones-Lane 
Co.  v.  Atlantic  Coast  Line  R.  Co.,  148 
N.  C.    580,  62  SE   701. 

[b]  Taking-  an  injured  animal 
from  tie  oar  at  plaee  of  destination 
and  allowing  it  to  run  on  the  com- 
mons held  not  to  be  a  removal  or 
mingling.  Chicago,  etc.,  R.  Co.  v. 
Abels,    SO   Miss.   1017. 

68.  Southern  R.  Co.  v.  Tollerson, 
129  Ga.  847.  69  SE  799:  Southern  R. 
Co.  v.  Adams.  115  Ga.  705,  42  SE  35: 
Roberts  v.  Georgia  Southern,  etc.,  R. 
Co..  10  Ga.  A.  100,  72  SE  942;  Bald- 
win v.  Chicago,  etc.,  R.  Co.,  (Iowa) 
158  NW  17;  Dunlap  v.  Chicago,  etc., 
R.  Co.,  187  Mo.  A.  201,  172  SW  1178. 
And  see  cases  supra  note  67. 

69.  St.  Louis,  etc.,  R.  Co.  v.  Phil- 
lips, 17  Okl.  264,  87  P  470;  Galveston, 
etc,  R.  Co.  v.  Harman,  2  Tex.  A. 
Civ.  Cas.  S  1S6. 

70.  Galveston,  etc..  R.  Co.  v.  Har- 
man.  2  Tex.  A.  Civ.  Cas.   I  136. 

Tl.  tl.  S. — Clegg  v.  St.  Louis,  etc., 
R.  Co..  203  Fed.  971.  122  CCA  273. 

Ark. — Kansas,  etc.,  R.  Co.  v.  Ayers, 
83  Ark.  331.  38  SW  515. 

Del. — Klalr  v.  Philadelphia,  etc.,  R. 
Co.,  25  Dei.  274.  78  A  1085. 

111. — Black  v.  Wabash,  etc..  R.  Co., 
Ill  111.  351,  53  AmR  628;  Cleveland, 
etc,  R.  Co.  v.  Newlin,  74  111.  A.  638. 

Ind. — Case  v.  Cleveland,  etc,  R. 
Co..  11  Ind.  A.  517.  39  NE  426: 
Louisville,  etc.,  R.  Co.  v.  Widman,  10 
Ind.   A.   92.   37  NE  654. 

Ky. — Howard  v.  Illinois  Cent.  R. 
Co.,    161   Ky.   7S3,  171  SW  442. 

Mo. — Dawson  v.  St.  Louis,  etc..  R. 
Co..   76   Mo.   514. 

N.  C. — Kime  v.  Southern  R.  Co.,  156 
N.  C.   451.  72  SE   485. 

Okl.— Midland  Valley  R.  Co.  v. 
Exell,   29   Okl.   40,   116  P   163. 

Or. — Frank  L.  Smith  Meat  Co.  v. 
Oregon  R.,  etc,  Co.,  59  Or.  206,  117 
P  303. 

Tenn. — Illinois  Cent.  R.  Co.  (v. 
Wade,  1  Tenn.  Civ.  A.  780. 

Tex. — Chicago,  etc..  R.  Co.  v.  Rich, 
(Civ.  A.)    138  SW  223. 

Ont. — Mercer  v.  Canadian  Pac.  R. 
Co..   17  Ont.  L.   686. 

[a]  One  day  before  removal  of 
stock. — (1)  Stipulations  requiring 
the  shipper  to  put  in  notice  of  any 
claim  one  day  before  the  stock  is  re- 
moved from  point  of  destination  and 
before  mingling  with'  other  stock  has 
very  generally  been  upheld.  Clegg 
v.  St.  Louis,  etc.,  R.  Co..  203  Fed. 
»71,  122  CCA  273;  8t.  Louis,  etc,  R. 
Co.  v.  Pearce.  82  Ark.  358.  101  SW 
780,   118   AraSR  76,  12  AnnCas   125; 


I  Thomas  v.  St.  Louis,  etc..  R.  Co.,  188 
Mo.  A.  22.  173  SW  96;  Hamilton  v. 
Chicago,  etc,  R.  Co.,  177  Mo.  A.  146, 
164  SW  248;  McElvaln  v.  St.  Louis, 
etc,  R.  Co.,  176  Mo.  A.  379,  158  SW 
464;  Moore  v.  St.  Louis,  etc.,  R.  Co., 
143  Mo.  A.  675,  127  SW  921;  Smith  V. 
Chicago,  etc..  R.  Co.,  112  Mo.  A.  610. 
87  SW  9;  Chicago,  etc.,  R.  Co.  v. 
Craig,  (Okl.)  157  P  87;  St.  Louis,  etc., 
R.  Co.  v.  Taliaferro,  (Okl.)  156  P 
359:  St.  Louis,  etc.,  R.  Co.  v.  Wynn, 
(Okl.)  163  P  1166;  St.  Louis,  etc.  R. 
Co.  v.  Pickens.  (Okl.)  161  P  1055; 
Chicago,  etc.,  R.  Co.  v.  Rich,  (Tex. 
Civ.  A.)  138  SW  223;  St.  Louis,  etc.. 
R.  Co.  v.  Franklin,  61  Tex.  Civ.  A. 
68.  129  SW  181  (construing  an  Ar- 
kansas statute);  Mercer  v.  Canadian 
Pac.  R.  Co..  17  Ont.  L  585.  (2)  And 
It  has  further  been  held  that  such  a 
stipulation  is  not  in  violation  of  the 
Carmack  amendment  nor  inapplicable 
because  the  particular  transportation 
Involved  interstate  commerce.  St. 
Louis,  etc.,  R.  Co.  v.  Zlckafoose,  39 
Okl.  802.  135  P  406;  Chicago,  etc,  R. 
Co.   v.    Rich,   supra. 

[b]  rive  days  after  delivery  of 
■took  at  destination^— The  require- 
ment that  any  claim  for  damages  for 
loss  of  or  Injury  to  live  stock  shall 
be  made  within  Ave  days  after  the 
live  stock  has  been  delivered  to  des- 
tination has  been  upheld.  Klalr  v. 
Philadelphia  R.  Co.,  26  Del.  274,  78 
A  1085;  Baltimore,  etc.,  R.  Co.  v.  Ross, 
106  111.  A.  54;  Cleveland,  etc.,  R.  Co. 
v.  Rudy,  173  Ind.  181.  89  NE  951: 
Dawson  v.  St.  Louis,  etc.,  R.  Co.,  76 
Mo.  614;  Dunlap  v.  Chicago,  etc.,  R. 
Co.,  187  Mo.  A.  201,  172  SW  1178: 
Kime  v.  Southern  R.  Co.,  156  N.  C. 
451,  72  SE  486.  Contra  Baltimore, 
etc.,  R.  Co.  v.  Hubbard,  25  Oh.  Clr. 
Ct.  477. 

[cl  Ten  days  after  delivery  at 
destination. — (1)  Stipulations  that 
claim  for  loss  of,  or  damage  to,  live 
stock,  shall  be  made  within  ten  days 
from  the  date  of  unloading  have  been 
upheld  as  reasonable.  Armstrong  v. 
Illinois  Cent.  R.  Co.,  162  Ky.  539,  172 
SW  947;  Howard  v.  Illinois  Cent.  R. 
Co.,  161  Ky.  788,  171  SW  442-  Bel- 
lows v.  Wabash  R.  Co.,  118  Mo.  A. 
500,  94  SW  557-  Frank  L.  Smith  Meat 
Co.  v.  Oregon  R.,  etc.,  Co.,  69  Or.  206, 
117  P  303;  Illinois  Cent.  R.  Co.  v. 
Wade,  1  Tenn.  Civ.  A.  780.  (2) 
In  Nebraska  under  the  consti- 
tutional prohibition  against  limita- 
tion of  common-law  liability,  such  a 
stipulation  has  been  held  void. 
Union  Pac.  R.  Co.  v.  Thompson,  76 
Nebr.  464.  106  NW  698:  Missouri  Pac. 
R.  Co.  v.  Vandeventer,  26  Nebr.  222, 
41   NW   998.   3  LRA  129. 

TaV  Hovey  v.  Tankersley,  (Tex. 
Civ.  A.)   17T  SW  158. 


73.  Eoff  v.  Scullln,  120  Ark.  462, 
179  SW  668:  Crawford  v.  Southern 
R.  Co..  101  S.  C.   622.   86  SE  19. 

74.  Chicago,  etc.,  R.  Co.  v.  Whaley, 
(Tex.  Civ.  A.)  177  SW  643. 

78.  St.  Louis,  etc.,  R.  Co.  v.  Dunn, 
94  Ark.  407.  127  SW  464. 

76.  The  St.  Hubert,  102  Fed.  362 
[aft  107  Fed.  727,  46  CCA  603];  Os- 
terhoudt  v.  Southern  •  Pac.  Co.,  47 
App.  Dlv.  146.  62  NYS  134;  Crawford 
v.  Southern  R.  Co..  101  S.  C.  622,  86 
SE  19. 

"If  .  .  .  the  time  limitation  is 
so  unreasonable  that  a  court  would 
not  enforce  it,  the  result  would 
merely  be  that  the  limitation  would 
fall,  while  the  provision  for  notice 
would  still  remain,  to  be  complied 
with  before  the  expiration  of  a  rea- 
sonable time.  The  courts  have  often 
upheld  conditions  requiring  notice  of 
similar  claims  to  be  given,  and  the 
reason  for  sustaining  the  condition 
is  that  the  carrier,  or  Insurer,  or 
telegraph  company  should  have  an 
opportunity  to  Inquire  into  the  cir- 
cumstances and  amount  of  the  loss 
at  a  time  when  inquiry  may  be  of 
service.  .  .  .  This  being  the  rea- 
son for  supporting  the  requirement. 
It  would  be  most  unfair  if,  where  a 
limitation  had  been  found  unduly 
short,  and  therefore  invalid,  the 
claimant  might  still  delay  giving  no- 
tice of  his  claim  until  the  last  day 
allowed  by  law  for  bringing  a  suit. 

I  think  the  proper  rule  should  be 
that,  where  there  is  a  provision  for 
notice  of  claim  without  limiting  the 
time  within  which  the  notice  must  be 
given, — and,  of  course,  the  limitation 
no  longer  exists  after  a  court  has 
set  it  aside, — the  requirement  for  no- 
tice still  remains,  and  that  such  no- 
tice must  be  given  within  a  reason- 
able period."     The  St.  Hubert,  supra. 

77.  Eoff  v.  Scullln,  120  Ark.  452, 
179  SW  663,  664  (where  It  was  said 
that  to  require  the  notice  "would  be 
compelling  the  shipper  to  perform 
conditions  which  neither  his  contract 
nor  the  law  requires.  The  court  will 
not  make  contracts  for  the  parties"). 

78.  Sanford  v.  Housatonic  R.  Co., 

II  Cush.  (Mass.)  156;  Richardson  v. 
New  York  Cent.,  etc.,  R.  Co.,  122  App. 
Div.  120,  106  NYS  702;  Westcott  v. 
Fargo,  6  Lans.  319,  63  Barb.  349  [aft 
61  N.  Y.  542  19  AmR  800].  See  also 
supra  S|  477,  480,  for  analogous  de- 
cisions holding  that  a  limitation  of 
liability  in  respect  to  the  value  of 
the  goods  shipped  Is  void  and  inop- 
erative, if  the  loss  or  Injury  is  due 
to  the  carrier's  negligence. 

79.  U.  S. — Southern  Express  Co. 
v.  Caldwell,  21  Wall.  264,  22  L.  ed. 
556. 
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to  a  condition  of  recovery  and  not  an  exemption 
from  liability.80 

[*,  486]  b.  Damage  Due  to  Delay.  If  because 
of  wrongful  delay  the  shipment  sustains  physical 
injury  and  in  consequence  a  depreciation  in  value, 
a  provision  in  the  contract  of  shipment  requiring 
notice1  of  claim  for  damages  for  loss  or  injury  to 
the  shipment  is  applicable.81  This  principle  has 
found  frequent  application  in  the  shrinkage' in  weight 
of  live  stock  because  of  a  wrongful  delay  in  trans- 
portation,82 and  it  has  been  held  that  the  require- 
ment as  to  notice  applies  in  ease  of  physical  injuries 
to  chickens.88  On  the  other  hand,  it  is  very  gene- 
rally held  that  a  stipulation  for  notice  of  this  char- 
acter applies  only  to  a  loss  of,  or  physical  injury  to, 
a  shipment  of  dead  freight,84  or  to  injury  to  a 
shipment  of  live  stock  caused  by  delay  and  conse- 
quent depreciation  in  value.88   In  other  words,  where 


the  shipper  suffers  special  damages  because  of 
wrongful  delay,  no  compliance  with  the  stipulation 
is  necessary  to  entitle  him  to  recover  for  such 
special  damages,88  and  the  reason  is  that  the  notice 
would  be  useless  in  determining  the  amount  of  such 
loss.87  In  conformity  with  this  principle,  it  has  uni- 
formly been  held  that  a  stipulation  that  notice  of 
damages  should  be  a  condition  precedent  to  recovery 
for  any  injury  to  the  shipment  during  transporta- 
tion has  no  application  to  damages  caused  by  the 
loss  of  market,  to  loss  resulting  from  a  decline  in 
the  market  value  of  the  shipment,8*  or  to  the  ex- 
pense of  feeding  stock,  resulting  from  delay  in  trans- 
portation.80 And  no  notice  is  necessary  to  author- 
ize the  recovery  of  damages  from  shrinkage  result- 
ing from  the  holding  of  the  cattle  after  transporta- 
tion was  completed,  due  to  the  loss  of  market.*1  It 
has  also  been  held  that  a  provision  in  a  bill  of 


Ark. — St.  Louis,  etc.,  R.  Co.  v.  Kel- 
ler, 90  Ark.  308.  119  SW  254. 

Kan. — Sprague  v.  Missouri  Pae.  R 
Co.,  34  Kan.  347,  8  P  465. 

Miss. — Southern  Express  Co.  v. 
Hunnlcutt,  54  Miss.  666,  £8  AmR  385. 

N.  Y. — Osterhoudt  v.  Southern  Pac 
Co.,  47  App    Dlv.  146,  62  NYS  134. 

N.  C. — Klme  v.  Southern  R.  Co., 
158  N.  C.  398,  69  SB  264;  Austtn- 
Stephenson  Co.  v.  Southern  R.  Co., 
151  N.  C.  137,  66  SE  767;  Hlnkle  v. 
Southern  R  Co..  126  N.  C.  982,  36  SE 
348,  78  AmSR  685;  Selby  v.  Wilming- 
ton, etc.,  R.  Co.,  113  N.  C.  588.  18  SE 
88,  37  AmSR  635. 

Oh. — Pennsylvania  Co.  v.  Shearer, 
76  Oh.  St.  249.  79  NE  431,  116  AmSR 
730,  9  AnnCas  15. 

Or. — Frank  L.  Smith  Meat  Co.  v. 
Oregon  R.,  etc.,  Co.,  69  Or.  206,  117 
P   303. 

Utah. — Houtz  v.  Union  Pac.  R.  Co., 
33  Utah  175,  93  P  439,  17  LRANS 
628  (dictum). 

Va. — Virginia-Carolina  Chemical 
Co.  v.  Southern  Express  Co.,  110  Va. 
666,  66  SB  838;  Liquid  Carbonic  Co. 
v.  Norfolk,  etc.,  R.  Co.,  107  Va.  323, 
68  SE  669,  13  LRANS  753  and  note. 

Man. — Hayward  v.  Canadian  North- 
ern R.  Co.,  16  Man.  158. 

Ont. — Newman  v.  Grand  Trunk  R. 
Co.,  20  Ont.  L.  285,  15  OntWR  101; 
Mercer  v.  Canadian  Pac.  R.  Co.,  17 
Ont.  L.  586:  Mason  v.  Grand  Trunk 
R.  Co.,  37  U.  C.  Q.  B.  163. 

See  also  supra  f!  211.  477,  480  for 
analogous  decisions  holding  that  lim- 
itations of  liability  as  to  value  In 
case  of  loss  or  injury  are  valid  and 
operative  notwithstanding  such  loss 
or  injury  is  due  to  negligence,  the 
view  being*  taken  that  such  a  limita- 
tion Is  not  one  against  the  carrier's 
negligence. 

"The  stipulation  requiring  notice 
of  any  claim  for  damages  to  be  given 
cannot  be  regarded  as  an  attempt  to 
exonerate    the    company    from    negll- 

?ence,  or  from  the  negligence  or  mis- 
easance  of  any  of  its  servants.  The 
company  concedes  that  such  an 
agreement  would  be  Ineffectual  for 
that  purpose.  It  Is  to  be  regarded 
rather  as  a  regulation  for  the  protec- 
tion of  the  company  from  fraud  and 
Imposition  in  the  adjustment  and 
payment  of  claims  for  damages  by 
giving  the  company  a  reasonable  op- 
portunity to  ascertain  the  nature  of 
the  damage  and  its  cause."  Sprague 
v.  Missouri  Pac.  R.  Co.,  34  Kan.  847. 
351,  8  P  466  [quot  with  appr  Liquid 
Carbonic  Co.  v.  Norfolk,  etc.,  R.  Co., 
107  Va.  323,  327,  58  SE  669,  13  LRA 
NS   763]. 

"This  provision  of  the  contract 
does  not  affect  the  liability.  Itself,  of 
the  common  carrier  created  or  caused 
by  the  act  Itself  of  Injury  or  of 
negligence.  It  IS  not  a  limitation  of 
or  an  exemption  from  liability  done 
or  caused  by  such  act  or  injury  or 
negligence.  Therefore  this  provision 
does  not  Itself  limit  the  common-law 
liability   of   the   carrier,   nor   does   It 


exempt  the'earrier  from  the  perform- 
ance of  any  common-law  duty  or 
from  the  common-law  liability  Im- 
posed upon  It  by  any  failure  or  negli- 
gence In  the  performance  of  those 
duties."  St.  Louis,  etc.,  R.  Co.  v. 
Keller,  90  Ark.  308,  313,  119  SW  264. 

"[These  stipulations  are]  not  an 
exemption  from  liability  to  any  ex- 
tent, but  Is  [are]'  merely  in  the 
nature  of  a  condition  precedent, 
which,  If  the  shipper  performs,  his 
right  of  recovery  remains  unim- 
paired, and  If  he  fails  to  perform, 
incurs  the  penalty  of  losing  his  right 
to  sue."  Pennsylvania  Co.  v.  Shearer, 
76  Oh.  St.  249,  254,  79  NE  431,  116 
AmSR  730,  9  AnnCaa  15. 

[a]  Hi  Worth  Dakota  It  has  been 
held  that  a  clause  In  a  special  con- 
tract with  a  common  carrier,  provid- 
ing that,  when  property  la  injured 
the  shipper  must,  as  a  condition 
precedent  to  recovery  therefor,  give 
notice  in  writing  before  the  prop- 
erty is  removed  from  the  place  of 
destination,  is  not  prohibited  by  Rev. 
Code  (1906)  I  5678,  providing  that  a 
common  carrier  cannot  be  exonerated 
by  any  agreement  in  anticipation 
thereof  from  liability  for  the  gross 
negligence,  fraud,  or  willful  wrong 
of  itself  or  Its  employees.  Cooke  v. 
Northern  Pac.  R.  Co.,  22  N.  D.  266, 
133  NW  803. 

80.  Kalina  v.  Union  Pac.  R.  Co., 
69  Kan.  172,  76  P  438. 

81.  See  cases  infra  notes  82-94. 
83.     Giles  v.  Atchison,  etc..  R  Co., 

92  Kan.  822,  140  P  875;  Gault  v.  At- 
chison, etc.,  R.  Co.,  92  Kan.  464,  139 
P  1014;  Ray  v.  Missouri,  etc..  R.  Co., 
90  Kan.  244,  133  P  847;  Hayes  V 
Missouri,  etc.,  R  Co.,  84  Kan.  1,  113 
P  421;  Atchison,  etc.,  R  Co.  v. 
Wright,  78  Kan.  94,  96  P  1132;  Atchi- 
son,  etc.,  R.  Co.  v.  Poole,  73  Kan.  466, 
87  P  465;  Louisville,  etc,  R.  Co.  v. 
Smith,  14  KyL  814:  Smith  v.  St. 
Louis,  etc.,  R.  Co.,  186  Mo.  A.  401,  171 
SW  635;  Smith  v.  Chicago,  etc.,  R. 
Co.,  112  Mo.  A.  610,  87  SW  9.  See 
also  Kramer  -v.  Chicago,  etc  ,  R.  Co., 
101  Iowa  178    70  NW  119  (dictum). 

"This  Is  for  the  purpose  of  en- 
abling the  railroad  company  to  get 
evidence  as  to  the  extent  of  the  loss, 
if  any,  by  an  Inspection  of  the  cattle 
after  they  arrive  at  their  destination 
and  before  separation."  Gault  v. 
Atchison,  etc.,  R.  Co.,  92  Kan.  464, 
466.  139  P  1014. 

83.  Jett  v.  Southern  R.  Co.,  130 
Tenn.  237,  169  SW  767. 

84.  Wllllamsport  Hardwood  Lum- 
ber Co.  v.  Baltimore,  etc..  R.  Co.,  71 
W.  Va.  741,  745.  77  SE  333  [clt  Cyc]; 
and  cases  infra  note  86. 

86.     See   cases   Infra  note  86. 

86.  Iowa. — Kramer  v.  Chicago, 
etc.,  R.  Co.,  101  Iowa,  178.  70  NW 
119. 

Kan. — Gault  v.  Atchison,  etc.,  R. 
Co..  92  Kan.   464,  139  P  1014. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Smith,  14  KyL  814;  Louisville,  etc., 
R.  Co.  v.  Bell.  13  KyL  393. 


Mo. — Morrow  v.  Missouri  Pac  R 
Co..  140  Mo.  A.  200,  123  SW  1034: 
Autl  v.  Missouri  Pac.  R.  Co.,  136  Mo. 
A.  291,  116  SW  1122;  Wright  v. 
Chicago,  etc.,  R.  Co.,  Ill  Mo.  A.  392, 
94  SW  555. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Hurst.  (Civ.  A)  186  SW  599. 

87.  Gault  v.  Atchison,  etc,  R.  Co.. 
92  Kan.  464,  189  P  1014;  Louisville, 
etc.,  R.  Co.  v.  Bell,  13  KyL  393. 

88.  Ray.  v.  Missouri,  etc,  R.  Co., 
90  Ka!n.  244.  133  P  847;  Hayes  v.  Mis- 
souri, etc,  R.  Co..  84  Ken.  1,  118  P 
421;  Cornelius  v.  Atchison,  etc.,  R 
Co.,  74  Kan.  599,  87  P  761:  Atchison, 
etc.,  R.  Co.  v.  Poole,  78  Kan.  466.  87 
P  466;  Rlddler  v.  Missouri  Pac  R. 
Co.,  184  Mo.  A.  509,  171  SW  632;  Aull 
v.  Missouri  Pac  R.  Co.,  136  Mo.  A. 
291,  116  SW  1122;  Wright  v.  Chi- 
cago etc..  R.  Co.,  118  Mo.  A.  892.  94 
SW  655;  Johnson  v.  Missouri,  etc..  R 
Co..  lOfl  App.  Dlv.  374,  95  NTS  183: 
St.  Louis,  etc..  R.  Co.  v.  Hurst,  <Tex. 
Civ.  A.)   135  SW  599. 

89.  Colo. — Estes  v.  Denver,  etc.. 
R.  Co.,  49  Colo.  878,  113  P  1005. 

Iowa. — Kramer  t.  Chicago,  etc,  R. 
Co.,  101   Iowa  178,  70   NW  119. 

Kan. — Ray  v.  Missouri,  etc.,  R.  Co., 
90  Kan.  244,  133  P  847;  Hayes  v.  Mis- 
souri, etc.,  R.  Co.,  84  Kan.  1,  113  P 
421;  Missouri,  etc.,  R.  Co.  v.  Pry,  79 
Kan.  21,  98  P  205;  Darling  v.  Atchi- 
son, etc.,  R.  Co..  76  Kan.  898,  93  P 
612,  94  P  202;  Missouri,  etc.  R.  Co. 
v.  Fry,  74  Kan.  546,  87  P  754;  Atchi- 
son, etc.,  R.  Co.  v.  Poole,  78  Kan.  466, 
87  P  465. 

Mo. — LIbby  v.  St  Louis,  etc,  R. 
Co.,  187  Mo.  A.  276,  117  SW  659: 
Loeb  v.  Wabash  R.  Co.,  (A.)  85  SW 
118;  Live  Stock  Co.  v.  Kansas  City, 
etc.,  R.  Co.,  100  Mo.  A.  674,  76  SW 
782'  D.  Klass  Commn.  Co.  v.  Wabash 
R.  Co.,  80  Mo.  A.  164:  Leonard  v.  Chi- 
cago, etc.,  R.  Co.,  64  Mo.  A.  293.  Con- 
tra Smith  v.  Chicago,  etc.,  R.  Co.,  112 
Mo.  A.  610,  87  SW  9. 

N.  Y. — Frey  v.  New  York  Cent.. 
etc.,  R.  Co.,  114  App.  Dlv.  747.  100 
NYS  226;  Johnson  v.  Missouri,  etc.. 
R.  Co.,  107  App.  Div.  374.  96  NYS 
182. 

Tenn. — Jett  v.  Southern  R.  Co..  t80 
Tenn.  237,  169  SW  767. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Evans- 
Snyder-Buel  Co.,  100  Tex.  190,  97  SW 
466:  St.  Louis,  etc.,  R.  Co.  v.  Hurst. 
(Civ.  A.)  135  SW  599;  Southern  Kan- 
sas R.  Co.  v.  Curtis,  44  Tex.  Civ.  A. 
477,  99   SW  566. 

"Market  fluctuations  of  well-known 
commodities  are  matters  of  record, 
and  the  carrier  may  make  Investiga- 
tions and  protect  itself  *t  one  time 
as  well  as  another  against  claims  so 
arising."  Jett  v.  Southern  R.  Co.. 
130  Tenn.  237,  244,  169  SW  767. 

90.  Aull  v.  Missouri  Pac.  R  Co.. 
136  Mo.  A.  291,  116  SW  1122;  St. 
Louis,  etc.,  R.  Co.  v.  Hurst.  (Tex.  Civ. 
A.)   135  SW  699. 

91.  GauH  v.  Atchison,  etc.,  R  Co.. 
92  Kan.  464.  129  P  1014. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  tit) 
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lading  for  a  shipment  of  live  stock,  requiring  notice 
to  the  carrier  as  a  condition  precedent  to  any  right 
of  action  for  damages  for  loss  or  injuries,  delay  in 
transportation,  or  decline  in  the  market,  does  not 
apply  to  damages  to  stock  while  in  shipping  pens 
due  to  the  carrier's  failure  to  ship  them  at  once 
as  agreed.**  Nevertheless,  it  has  been  held  that, 
where  the  provision  requiring  notice  is  not  con- 
fined to  loss  of,  or  injury  to,  live  stock  covered  by 
the  contract,  but  expressly  includes  damages  for 
delay,  it  must  be  construed  as  including  a  loss 
sustained  by  a  decline  in  the  market;*"  and  that  a 
provision  in  a  bill  of  lading  to  the  effect  that  claims 
for  loss,  damage,  or  delay  must  be  made  in  order  to 
render  the  carrier  liable  was  not  limited  to  claims 
for  damages  to  the  goods  shipped,  but  extended  to 
damages  from  delay  whereby  apples  which  the  con- 
signee intended  to  pack  in  the  barrels  shipped  could 
not  be  picked  until  after  they  were  overripe  and 
injured  for  storage  purposes. 

[ft  487]  c.  Failure  to  Deliver  Goods.  It  is  also 
very  generally  held  that  stipulations  of  the  charac- 
ter under  consideration  have  no  application  where 
the  goods  are  never  delivered."  This  principle  has 
been  applied  in  pase  of  a  conversion  of  the  goods 


by  the  carrier.*6  And  it  has  been  very  generally  held 
that  the  stipulation  does  not  apply  in  case  of  a 
misdelivery.  It  has  been  held,  however,  in  an  ac- 
tion on  a  shipping  contract  providing  for  notice 
in  case  of  failure  to  make  delivery  that  such  notice 
is  a  condition  precedent  in  an  action  based  on  a 
misdelivery  of  the  goods.*8 

[i  488]  d.  Other  Claims.  These  stipulations 
have  been  held  applicable  to  shipments  beyond  the 
carrier's  line  as  well  83  to  shipments  to  points  on 
its  own  line.**  They  do  not  apply  to  damages  oc- 
curring before  execution  of  the  contract,1  or  to  a 
case  where  the  consignee  refuses  to  receive  the 
property  on  the  ground  that  it  is  not  tendered  in 
proper  condition,  where  the  shipment  is  made  un- 
der parol  contract,  and  not  under  the  bill  of  lad- 
ing,1 to  damages  for  failure  to  comply  with  a  con- 
tract to  furnish  ears  at  a  specified  time  and  place,4 
to  a  claim  for  loss  of  animals  which  died  during 
the  transportation,  of  which  fact  the  carrier  had 
actual  knowledge,5  to  injuries  to  live-  stock  apparent 
after  they  had  been  >  kept  at  the  quarantine  yards 
for  several  days  and  dipped  by  the  carrier's  serv- 
ants under  government  supervision,*  to  losses  for 
which  the  carrier  stipulates  that  it  is  not  to  be  liable7 


Stf.  Wichita  Valley  R  Co.  v. 
Bog-er.    (Tex.  Civ.  A.)  167  SW  767. 

fa]  The  reason  la  "that  the  cause 
of  action  to  recover  such  damage  had 
accrued  and  was  complete  before  the 
written  contract  for  the  transporta- 
tion of  the  cattle  was  executed,  and 
that  there  was  no  consideration  for 
the  provision  in  the  writing,  affect- 
ing that  cause  of  action."  Wichita 
Valley  R  Co.  v.  Boger,  (Tex.  Civ.  A.) 
167   SW  767,   769. 

93.  St  Louis,  etc.,  R.  Co.  v.  Zick- 
afoose,  39  Okl.  302,  185  P  406. 

94.  Bailey  v.  Missouri  Pac.  R.  Co., 
164  Mo.  A.  467,  462,  171  SW  44  (where 
the  court  said:  The  term  "  'claims 
for  .  .  .  delay'  obviously  was  in- 
tended to  be  comprehensive,  and  to 
Include  all  damages  that  reasonably 
might  be  anticipated  to  follow  a 
negligent  breach  of  the  carrier's  duty 
to  deliver  the  barrels  within  a  rea- 
sonable time"). 

95.  Ark. — Kansas,  etc.,  R.  Co.  v. 
Ayers,  63  Ark.  331.  38  SW  615. 

Ga. — Central  R.  Co.  v.  Pickett,  87 
Ga  734.  13  SE  750. 

Ind. — Chicago,  eto.,  R.  Co.  v.  Fifth 
Nat.  Bank,  26  Ind.  A.  600,  59  NE  43. 

Minn. — Bardwell  v.  American  Ex- 
press Co..  35   Minn.  344,  2S  NW  925. 

Mo. — Harrington  v.  Chicago,  etc., 
R.  Co.,    143  Mo.   A.   418,   123   SW   807. 

N.Y. — Security  Trust  Co.  v.  Wells, 
81  App.  Div.  426,  80  NTS  830  [art 
178  N.  T.  620  mem,  70  NE  1109  mem]. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Spears.  31  Okl.  469,  122  P  228. 

Pa. — Rldgway  Grain  Co.  v.  Penn- 
sylvania R.  Co.,  228  Pa,  641.  77  A 
1007,  31  LRANS  1178  and  note. 

S.  C. — Deaver-Jeter  Co.  v.  Southern 
R  Co..  91  S.  C.  603,  505,  74  SE  1071, 
AnnCasl914A  230  and  note  [clt  Cycl; 
Porter  v.  Southern  Express  Co.,  4  S. 
C.  135,  16  Aral!  762. 

Tex. — Galveston,  etc.,  R,  Co.  v. 
Ball,  80  Tex.  602.  16  SW  441;  Gulf, 
etc.,  R.  Co.  v.  Traiwlck,  80  Tex.  270, 
15  SW  568.  18  SW  948;  Missouri,  etc.. 
R  Co.  v.  Harriman,  (Civ.  A)  128  SW 
932;  Grayson  County  Nat.  Bank  v. 
Nashville,  etc.,  R  Co.,  (Civ.  A)  79 
SW  1094. 

Va. — Chesapeake,  etc ,  R.  Co.  v. 
Stock.  104  Va.  97,  100,  61  SE  161 
[clt  Cyc]. 

Wash. — Pierson  v.  Northern  Pac. 
R  Co..  61  Wash.  460.  112  P  509. 

[a]  Live  stock  dying'  en  route- 
Live  stock  which  died  in  transit  was 
not  within  the  terms  of  a  stipulation 
between  the  shipper  and  the  carrier 
for  notice  of  claim  for  damages  be- 
fore the  stock  was  removed  or 
mingled  with  others.  Kansas,  etc., 
R  Co.  v.  Ayers.  63  Ark.  331.  38  SW 
815;  Southern  R.  Co.  v.  Forrest,  132 


Ga.  662,  65  SB  93;  Central  R  Co.  v. 
Pickett.  87  Ga.  734,  13  SB  760:  Louis- 
ville, etc.,  R.  Co.  v.  Warfleld,  6  Ga. 
A.  550,  85  SB  808;  Missouri,  etc.,  R. 
Co.  v.  Frogley,  75  Kan.  440,  89  P 
903;  Chicago,  etc.,  R.  Co.  v.  Spears, 
31  Okl.  469,  122  P  228:  Pierson  v. 
Northern  Pac.  R  Co.,  61  Wash.  450, 
112  P  609. 

96.  Chicago,  etc.,  R.  Co.  v.  Fifth 
Nat.  Bank,  26  Ind.  A.  600,  59  NE  43; 
Bardwell  v.  American  Express  Co., 
35  Minn.  844,  28  NW  925:  Ridgway 
Grain  Co.  v.  Pennsylvania  R.  Co.,  228 
Pa.  641.  77  A  1007,  81  LRANS  1178 
and  note. 

97.  U.  S. — Georgia,  etc.,  R.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  190,  36 
SCt  641. 

Ala. — Southern  R  Co.  v.  Webb,  143 
Ala.  304.  39  S  262,  111  AmSR  45,  6 
AnnCas  97. 

Ga. — Merchants,  etc.,  Transp.  Co. 
V.   Moore,   124  Oa.  482.  62   SE  802. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Potts,  S3  Ind.  A.  664,  71  NB  685. 

N.  Y. — Sheldon  v.  New  York  Cent., 
etc.,  R  Co.,  61  Misc.  274,  118  NYS 
676. 

Ont. — Tolmle  v.  Michigan  Cent.  R 
Co.,  19  Ont  L.  26,  14  OntWR  82. 

It  is  not  In  the  contemplation  of 
either  party  that  "a  claim  for  dam- 
ages should  be  presented  to  the  car- 
rier for  the  result  of  its  voluntary 
act."  Merchants,  etc..  Transp.  Co.  v. 
Moore,  124  Ga.  482,  52  SB  802. 

98.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling-  Co.,  241  IT.  S.  190,  36  SCt  641 
[afC  15  Ga  A.  142,  82  SE  7841. 

99.  Jennings  v.  Grand  Trunk  R. 
Co.,  127  N.  Y.  438.  28  NE  394. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Law, 
68  Ark.  218.  57  SW  268;  Pecos,  etc., 
R.  Co.  v.  Crews,  (Tex.  Civ.  A)  139 
SW  1049. 

8.  Gulf,  etc.,  R.  Co.  v.  Goldlng,  3 
Tex.  A  Civ.  Cas.  |  33. 

3.  Green  v.  Pacific-  Express  Co., 
87  Mo.  A.  637;  McCarty  v.  Gulf,  etc., 
R.  Co.,  79  Tex-.  33,  15  SW  164;  Mis- 
souri, etc.,  R  Co.  v.  Graves,  (Tex.  A.) 
16  SW  102;  North  West  Transp.  Co. 
v.  MoKensie,  25  Can.  S.  C.  38. 

4.  N.,  C.  &  St.  L.  R.  Co.  v.  Pound- 
ers, 4  Tenn.  Civ.  A.  372. 

B.  Cockrlll  v.  Missouri,  etc..  R. 
Co.,  90  Kan.  660,  136  P  322;  Southern 
R.  Co  v.  Bacon.  128  Tenn.  169,  159 
SW  602;  Cohen  v.  Minneapolis,  etc., 
R.  Co.,  162  Wis.  73,  165  NW  946 
(recognizing  but  not  opposing  the 
rule). 

"The  reason  does  not  apply  to  dead 
animals.  There  can  be  no  inter- 
mingling with  other  animals,  and  the 
agent  who  makes  delivery  necessarily 
has  his  attention  drawn  to  the  dead 
animals,  and  can  make  such   inspec- 


tion as  he  deems  fit  at  once.  There- 
fore it  could  not  be  that  the  parties 
Intended  to  cover  such  a  case." 
Southern  R.  Co.  v.  Bacon,  128  Tenn. 
169,   171,   159  SW  602. 

[a]  Sole  of  text  applied— (1) 
Where  it  appeared  that  the  agent  of 
the  railway  company  was  present 
when  the  dead  cattle  were  taken  from 
the  car  by  the  owner.  Kansas,  etc, 
R.  Co.  v.  Avers;  63  Ark.  331,  38  SW 
516.  (2)  Where  it  appeared  that  the 
dead  animals  were  removed  by  the 
carrier  from  the  car,  and  the  court 
said  that  since  by  such  removal  it 
had  opportunity  to  ascertain  the 
cause  and  extent  of  loss,  there  was 
no  need  of  any  further  notice.  Mis- 
souri, etc.,  R.  Co.  v.  Frogley,  76  Kan. 
440,  89  P  903.  (3)  Where  the  dead 
animals  were  reloaded  by  the  car- 
riers during  transit,  and  it  was  held 
that  the  carrier  had  opportunity  to 
ascertain  both  the  fact  of  death  and 
the  extent  of  the  loss.  Wichita,  etc., 
R  Co.  v.  Koch,  8  Kan.  A.  642,  66  P 
638.  (4)  Where  the  dead  hogs  were 
removed  from  the  car  in  transit  by 
the  carrier's  employees.  Patterson 
v.  Missouri,  etc.,  R  Co.,  24  Okl.  747, 
104  P  31. 

[b]  Want  of  opportunity  for 
knowledge  by  oarrler. — A  stipulation 
requiring  notice  of  loss  or  injury 
must  be  complied  with  in  respect  to 
animals  which  died  in  transit,  where 
the  owner  cared  for  the  stock  In 
transit,  where  the  consignee  unloaded 
the  car  at  its  destination  at  the  stock 
yards,  and  where  there  is  nothing  to 
show  knowledge  on  the  part  of  the 
carrier  until  it  received  notice  sev- 
eral days  after  the  animals  were  re- 
moved. Cohen  v.  Minneapolis,  etc., 
R.  Co.,  162  Wis.  73,  155  NW  945. 

6.  Broadhead  v.  Atchison,  etc.,  R 
Co.,  (Kan.)  166  P  20  (holding,  how- 
ever, that,  in  order  to  recover  for 
damages  so  caused  thereafter  de- 
veloping,  notice   was  required). 

7.  Davis  v.  Wabash  R  Co.,  122  Mo. 
A.   637,   99   SW  17. 

[aj  Thus,  a  bill  of  lading  for 
shipment  of  live  stock  provided  that 
no  carrier  should  be  liable  for  loss 
or  damage  to  freight  shipped  unless 
it  was  proved  to  have  occurred  dur- 
ing transit  over  the  particular  car- 
rier's line,  and  that  of  this  notice 
should  be  given,  etc.  It  was  arso 
provided  that  for  loss  or  damage  to 
freight  during  transit  the  legal  rem- 
edy should  be  against  only  the  par- 
ticular carrier  In  whose  custody  the 
freight  was  when  lost  or  damaged. 
It  was  held  that  it  was  not  contem- 
plated that,  in  case  of  a  loss  on  the 
lines  of  a  connecting  carrier,  notice 
should  be  given  to  the  initial  car- 
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or  to  subsequent  damage,  if  the  shipper  was  not 
given  opportunity  to  ascertain  that  such  stipulation 
was  embodied  in  the  writing  and  knew  nothing  of 
it  prior  to  his  stock  being  loaded  and  started  en 
route;8  or  to  any  articles  other  than  those  which 
the  provisions  of  the  contract  designate.0  And  a 
stipulation  for  notice  of  claim  for  damages  for  in- 
juries to  household  goods  and  live  stock  has  no 
application  to  an  action  by  the  representative  of 
the  shipper  for  the  negligent  killing  of  the  shipper 
who  accompanied  the  shipment.10  So  it  has  been 
held  that  a  stipulation  requiring  a  shipper  of  stock 
to  give  notice  of  any  claim  for  damages  before  the 
stock  was  removed  from  its  place  of  destination 
does  not  apply  to  removal  by  the  carrier  or  its  serv- 

rler,  It  having  stipulated  that  It  was 
not  to.be  liable  for  such  a  loss.  Hol- 
land v.  Atchison,  etc.,  R.  Co.,  133  Mo. 
A.  694.  114  SW  61. 

8.  Pecos,  etc.,  R.  Co.  v.  Crews, 
(Tex.  Civ.  A.)  1S9  SW  1049. 

9.  Norfolk,  etCy  R.  Co.  v.  Harman, 
104  Va.  501,  62  SE  368. 
'  [a]  Thus,  a  bill  of  lading,  made 
out  on  a  form  used  for  the  transpor- 
tation of  live  stock,  was  issued  to 
cover  a  shipment  of  live  stock  and 
also  of  household  goods.  One  clause 
of   the   bill    required    the    shipper    to 

?:ive  notice  of  his  claim  as  a  condi- 
lon  precedent  to  his  right  to  recover 
"for  loss  or  injury  to  said  animals." 
It  was  held  that  the  shipper  was  not 
required  to  give  notice  of  a  claim  for 
Injury  to  his  household  goods  before 
suing  for  damages  on  account  of  such 
Injury.  Norfolk,  etc.,  R.  Co.  v.  Har- 
man,  104   Va.   S01.  62   SE   368. 

10.  Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  11.  87  NE  146,  98 
NC  626. 

11.  Kansas,  etc.,  R.  Co.  v.  Ayers, 
63  Ark.  331,  38  SW  615;  Missouri, 
etc.,  R.  Co.  v.  Frogley,  7fi  Kan.  440. 
89  P  90S;  Baker  v.  Missouri  Pac.  R. 
Co..  34  Mo.  A.  98. 

18.  Wilson  v.  Wabash,  etc.,  R. 
Ce.,   23   Mo.   A.   50. 

13.  Armstrong  v.  Chicago,  etc.,  R. 
Co.,  53  Minn.   183,   64   NW  1059. 

14.  Smith  v.  Dinsmore,  9  Daly 
(N.  Y.)   188. 

18.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  36  SCt  541. 

16.  U.  S. — Georgia,  etc.,  R.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  190,  36 
SCt  641. 

Ala. — Southern  Express  Co.  v. 
Ruth,  6  Ala.  A.   644,   69  S  638. 

Ark.— St.  Louis,  etc.,  R.  Co.  v.  Cura- 
ble, 101  Ark.  172.  141  SW  939. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Col- 
lins, 47  Kan.  11,  27  P  99;  Atchison, 
etc.,  R.  Co.  v.  Temple.  47  Kan.  7,  27 
P  98,  13  LRA  362. 

Me. — Johnson  v.  New  York,  etc,  R. 
Co.,  Ill  Me.  263,  88  A  988. 

Mo. — Vencill  Vt  Qulncy.  etc.,  R. 
Co..  132  Mo.  A.  722,  112  SW  1030; 
Hancock  v.  Chicago,  etc.,  R.  Co.,  131 
Ma  A  401,  111  SW  519. 

N.  Y. — D'Arsi  v.  Navlgasione  Alta 
Italia.  91  Misc.  10.  154  NYS  168. 

N.  C. — Hinkle  v.  Southern  R.  Co., 
126  N.  C.  932,  36  SE  348.  78  AmSR 
685. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Spears,  31  Okl.  469,  122  P  228-  St. 
i/ouls,  etc.,  R.  Co.  v.  Young,  30  Okl. 
688t  120  P  999;  Missouri,  etc.,  R.  Co. 
v.  bavls.  24  OkL  677,  104  P  34,  24 
LRANS   866. 

Pa. — Hoffman  v.  Delaware,  etc..  R. 
Co.,  39  Pa.  Super.  47. 

S.  C. — Jenkins  v.  Atlantic  Coast 
Line  R.  Co.,  83  S.  C.  473,  65  SE  636. 

Tex. — Texas,  etc.,  R.  Co.  v.  Trues- 
d«ll.  21  Tex.  Civ.  A.  125,  61  SW  272. 

Wash. — Reynolds  v.  Great  North- 
ern R.  Co.,  40  Wash.  163,  82  P  161, 
111  AmSR  883. 

Man. — Martin  v.  Northern  Pac.  Ex- 
press Co.,  10  Man.  596. 

[a]  Thus,  (1)  a  contract  for  the 
shipment  of  mules  required,  as  a 
condition  "to  recovery  for  loss,  that 
the  shipper   give   notice  to  the  -con- 


ants,  but  only  to  removal  by  the  shipper  or  owner." 
Nor  does  such  a  stipulation  apply  where  the  injury 
complained  of  is  the  delivering  of  animals  different 
from  those  shipped.12  As  to  the  carrier's  conduct 
as  warehouseman,  it  has  been  both  asserted13  and 
denied14  that  such  stipulations  apply. 

[§  489]  6.  Requisites  and  Sufficiency  of  Notice. 
As  regards  the  sufficiency  of  the  notice  of  a  claim 
for  loss  of,  or  injuries  to,  goods  shipped,  it  is  very 
generally  held  that  no  particular  form  of  notice  is 
necessary.15  and  that  a  substantial  compliance  with 
the  stipulation  providing  for  notice'  is  all  that  is 
required.1*  It  "is  addressed  to  a  practical  exigency 
and  it  is  to  be  construed  in  a  practical  way."" 
Where  a  claim  sufficient  in  substance  is  filed  within 


ductor  or  to  the  nearest  station  or 
freight  agent  before  the  mules  were 
mingled  with  other  live  stock  or  re- 
moved from  the  pens  at  their  desti- 
nation. During  the  same  afternoon 
on  which  the  mules  arrived  at  des- 
tination they  were  removed  from  the 
pens  to  'the  shipper's  barn  adjoining 
the  right  of  way  and  nearer  the 
depot  than  the  stock  pens,  and  on 
the  next  morning,  while  still  in  the 
barn,  and  before  they  had  been 
mingled  with  other  stock,  the  ship- 
per served  on  the  station  agent  no-- 
tice  of  claim  for  damages.  The 
agent,  after  the  mules  nad  been 
placed  in  the  barn,  and  before  they 
had  been  mingled  with  the  other 
stock,  both  on  the  day  of  their  ar- 
rival and  on  the  day  on  which  the 
notice  was  served.  Inspected  them 
and  made  a  memorandum  of  their 
Injuries.  It  was  held  that  the  notice 
of  loss  substantially  complied  with 
the  contract.  Missouri,  etc.,  R.  Co. 
v.  Davis,  240  Okl.  677.  104  P  34,  24 
LRANS  866.  (2)  Contracts  for  the 
carriage  of  live  stock  provided  that 
claims  for  loss  or  damage  must  be 
made  in  writing  within  ten  days 
after  unloading,  and,  that  failure  to 
make  such  claim  would  operate  as  a 
waiver  and  release.  A  shipper  filed 
a  separate  claim  for  damages  for 
each  shipment,  the  purport  of  which 
was  a  olaim  for  loss  and  damage, 
due  to  rough  handling  and  improper 
facilities  for  loading  and  unloading 
at  an  Intermediate  point,  and  that 
the  stock  was  badly  bruised  and  de- 
preciated in  value.  The  carrier  was 
also  given  notice  and  opportunity  to 
Inspect  on  arrival  at  destination.  It 
was  held  that  this  substantially  com- 
piled with  the  provisions  of  the  con- 
tract, especially  in  view  of  the  notice 
and  the  opportunity  to  inspect,  and 
that  the  shipper  was  entitled  to 
prove  any  damage  which  was  the 
natural  and  probable  result  of  such 
cause,  without  furnishing  a  bill  of 
particulars  showing  the  items.  Car- 
stens  Packing  Co.  v.  Southern  Pac. 
Co.,  68  Wash.  239.  108  P  613,  27 
LRANS  975.  (3)  A  citation  re- 
citing: "The  nature  of  plaintiffs' 
demand  is  as  follows,  to  wit:  That 
.     .  they   shipped   from   Odessa, 

Texas,  to  Forth  Worth,  Texas,  and 
from  there  over  its  connecting  car- 
rier's line  of  railway  to  Kansas 
City,  Missouri,  at  which  place  said 
cattle  were  to  be  promptly  sold 
upon  the  market  thereof.  That  said 
cattle  were  delayed  on  defendant's 
road  at  Fort  Worth  for  a  period  of 
five  hours.  That  said  cattle  had  been 
upon  the  cars  for  about  twenty  hours 
when  they  reached  Fort  Worth, 
Texas.  .  .  .  That  in  consequence 
of  said  cattle  being  negligently  left 
upon  the  cars  at  Fort  Worth  as  here- 
inbefore stated,  they  hooked,  horned, 
scarred,  bruised,  and  disfigured  each 
other.  That  by  reason  of  the  prem- 
ises defendant  became  bound  and 
promised  to  pay  to  plaintiffs  their 
said  damages,"  etc.,  is  sufficient  to 
indicate  a  claim  for  damages  for  in- 
juries to  cattle.  Texas,  etc..  R.  Co. 
v.  Truesdell,  21  Tex.  Civ.  A.  125.  127. 
61  SW  272.     (4)  Under  a  bill  of  lad- 


ing providing  that  notice  of  loss 
must  be  given  within  forty-eight 
hours  and  a  claim  made  within 
ninety  days  from  date,  the  making 
of  such  a  claim  within  the  time 
limited  constitutes  sufficient  notice 
of  loss.  D'Arsi  v.  Navigazione  Alta 
Italia,  91  Misc.  10.  154  NYS  158. 

[b]  Bringing  ■nit. — (1)  Where  the 
contract  provides  for  the  giving  of 
written  notice  of  a  claim  for  dam- 
ages within  a  specified  time,  bring- 
ing suit  on  the  claim  within  .that 
time  amounts  to  a  sufficient  notice. 
Southern  Express  Co.  v.  Ruth,  5  Ala. 
A.  644.  59  S  538;  Missouri,  etc.,  R. 
Co.  v.  Neale,  (Tex.  Civ.  A)  176  SW 
85;  Houston,  etc.,  R.  Co.  v.  Davis, 
60  Tex.  Civ.  A.  74,  109  SW  422.  (2) 
And  it  has  been  held  that  this  Is  so, 
although  the  bill  of  lading  provided 
that  commencement  of  suit  should 
noj  be  a  compliance  with  the  require- 
ment as  to  notice,  and  that  the  pur- 
pose of  such  provision  was  to  enable  • 
the  carrier  to  Investigate  and  to 
settle  claims  before  suit  was  insti- 
tuted, where  the  carrier  had  ample 
time  to  preserve  Its  testimony  and 
to  ascertain  whether  or  not  It  was 
liable  for  the  damages  claimed,  es- 
pecially as  there  was  no  provision 
requiring  any  delay  after  serving  the 
notice  before  commencing  the  suit. 
Wichita  Valley  R.  Co.  v.  Boger.  (Tex. 
Civ.  A.)  167  SW  767.  (3)  Commence- 
ment of  suit  under  such  a  stipulation 
la  the  filing  of  a  petition  or  com- 
plaint, with  Instructions  to  issue 
citation  thereon.  Gulf,  etc.,  R.  Co. 
v.  Wllbanks,  7  Tex.  Civ.  A.  488,  27, 
SW  302. 

[c]  Votlc*  by  auUL — (1)  If  no- 
tice is  mailed  in  time,  to  reach  the 
carrier's  agent  within  the  time  lim- 
ited by  the  contract,  in  the  ordinary 
course  of  mail,  there  is  sufficient 
compliance  with  the  contract.  John- 
son v.  New  York,  etc.,  R.  Co.,  Ill 
Me.  263,  88  A  988;  Vencill  v.  Qulncy, 
etc.,  R.  Co.,  132  Mo.  A.  722,  112  SW 
1030.  (2)  However,  notice  by  mail 
will  not  be  sufficient  unless  mailed 
in  time  to  be  received  within  the 
time  fixed  by  the  contract.  St.  Louis, 
etc.,  R.  Co.  v.  Furlow,  89  Ark.  404, 
117  SW  617. 

[d]  Telegrams  (1)  A  telegram 
which  in  itself,  or  taken  with  other 
telegrams,  contains  an  adequate 
statement  of  the  claim  must  be  con- 
sidered to  satisfy  the  requirement 
as  to  notice.  Georgia,  etc.,  R.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  190.  36 
SCt  541  [aff  16  Ga.  A.  142,  82  SB 
784],  (2)  Where  the  agent  of  the 
carrier  was  present  when  an  exami- 
nation of  the  goods  was  made  by 
the  consignee's  agent  who  refused 
to  accept  the  shipment  on  account 
of  its  damaged  condition,  and  who 
gave  the  carrier's  agent  a  copy  of 
the  telegram  advising  the  consignor 
that  the  Bhrpraent  was  damaged  in 
its  total  value  and  that  he  refused 
to  accept  it  on  that  account,  there 
was  a  sufficient  compliance  with  a 
contractual  requirement  of  written 
notice  of  claim  for  damages.  St 
Louis,  etc.,  R.  Co.  v.  Cumbte,  101 
Ark.  172.  141  SW  989. 

17.     Georgia,   etc.,   R.   Co.   v.   Blish 
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the  time  limited  by  the  contract,  the  fact  that  an- 
other claim  is  filed  after  the  expiration  of  the  time 
filed  will  not  prevent  a  recovery  under  the  first 
claim.18  However,  at  least  a  substantial  compliance 
is  necessary,  and  the  giving  of  information  to  the 
carrier's  agent  that  the  shipper  will  present  a  claim 
for  damages,1*  or  calling  the  attention  of  the  car- 
rier's agent20  or  of  some  laborer  who  happened  to 
be  working  for  the  carrier21  to  the  condition  of  ani- 
mals shipped,  or  a  mere  inquiry  requesting  that  the 
property  shipped  be  traced,  and  stating  its  sup- 
posed value,  or  a  mere  statement  to  an  agent  of 
the  carrier  that  the  shipment  was  in  bad  condition, 
without  in  any  way  suggesting  that  the  carrier  was 
responsible  for  that  condition,  or  that  anyone  was 
claiming  that  it  was,23  is  not  sufficient. 

Notice  of  claim  for  less  amount  than  sued  for.  It 
is  no  defense  to  an  action  for  loss  or  injury  that 
the  claim  filed,  with  notice  of  damages  to  a  ship- 
ment, was  for  less  than  the  amount  sued  for.94 
The  parties  seeking  to  recover  are  not  confined  to 
any  special  amount  by  the  contract,  but  are  merely 
required  to  give  notice,  in  order  that  the  carrier 
may  investigate  before  the  witnesses  or  the  evidence 
is  beyond  its  reach.2* 

Notice  in  writing  and  verification.  Unless  the 
contract  of  shipment  requires  it,  the  notice  need  not 
be  in  writing.  But  where  the  contract  requires 
a  written  notice,  oral  notice  will  not  suffice.27  But 
it  has  been  held  that  the  requirement  of  written 
notice  is  complied  with  where,  on  oral  complaint  of 
the  shipper  to  the  carrier's  agent,  the  latter  noted 
the  condition  of  the  stock  and,  within  the  time 
limited,  reported  it  to  the  carrier  in  writing.28  If 
a  verification  of  the  notice  is  required  by  the  con- 
tract, such  verification  is  a  condition  precedent  to 
the  right  to  recover.29 

Signing  receipt  under  protest.  Where  a  contract 
for  shipment  of  cattle  stipulates  that,  as  a  condition 
precedent  to  the  shipper's  right  to  recover  dam- 
ages for  their  injury,  he  will  give  written  notice  of 
bis  claim  to  the  carrier  before  removal  from  desti- 
nation, the  shipper's  failure  to  give  a  formal  writ- 
ten notice  of  his  intention  to  demand  compensa- 
tion will  not  preclude  recovery,  where  he  signed  a 
receipt  for  the  cattle  at  destination  "under  pro- 
test, ' '  because  of  their  damaged  condition.** 

Particulars  of  claim.  If  the  contract  requires 
the  particulars  of  the  claim  for  damages  to  be 
stated,  a  notice  which  fails  to  state  such  particulars 
will  be  insufficient.*1 


Annexing  copy  of  contract.  Where  a  claim  is 
presented  in  writing  within  sixty  days  from  the 
date  of  the  loss,  as  required  by  the  contract,  the  fact 
that  the  claimant  failed  to  attach  a  copy  of  the 
contract  to  the  claim  as  required  by  the  shipping 
contract  will  not,  it  is  held,  bar  a  right  of  recovery. 

By  whom  notice  served.  Where  the  bill  of  lad- 
ing required  the  shippers  to  serve  notice  of  a, claim 
for  injuries  to  live  stock,  the  consignee,  although 
he  was  part  owner  of  the  animals  and  joined  in  an 
action  to  recover  for  damages,  need  not  serve  such 
notice,  it  having  been  served  by  the  shipper.31 

At  what  place  notice  given.  The  requirement  of 
a  contract  of  shipment  that  notice  of  claim  for 
loss  be  given  at  either  the  point  of  shipment  or  of 
delivery  is  not  satisfied-  by  mailing  it  to  another 
point.  "Place  of  delivery,"  as  used  in  a  stipu- 
lation for  notice  means  the  place  where  the  goods 
are  to  be  turned  over  to"  the  consignee  and  not 
where  they  are  to  be  delivered  to  an  intermediate' 
carrier,39  and  hence  the  notice  should  be  given  to 
the  agent  at  the  terminus  of  the  carrier's  route;** 
but  "place  of  destination,"  as  used  in  contract  re- 
quiring a  shipper  of  live  stock  to  give  notice  of 
injury  before  the  stock  has  been  removed,  from  the 
place  of  destination,  cannot  be  limited  to  the  prem- 
ises of  the  carrier,  but  means  the  town  to  which 
the  shipment  is  made,  and  the  giving  of  notice  be- 
fore the  stock  has  been  removed  beyond  the  limits 
of  the  town  and  mingled  with  other  stock  will  be 
sufficient.31  Where,  a  shipper  addressed  his  notice 
of  claim  to  the  building  of  another  railroad  com- 
pany which  was  a  part  of  defendant 's  system,  and 
defendant's  claim  agent  replied  to  the  notice,  the 
fact  that  it  was  not  addressed  to  defendant  is  no 
ground  for  objecting.38 

To  what  agent  notice  given.38  If  the  contract 
provides  for  notice  to  the  carrier's  general  freight 
agent,  notice  to  the  general  claim  agent  will  not 
suffice.40  But  a  notice  given  to  the  depot  manager 
at  the  place  of  destination  will  be  sufficient  where 
such  complaints  are  customarily  made  to  him.41 
Filing  claim  for  injuries  to  freight  with  the  cashier 
at  the  office  of  defendant  at  the  destination  of  the 
shipment,  such  cashier  being  in  charge  of  the  busi- 
ness in  the  absence  of  the  agent  having  general 
charge,  was  a  sufficient  compliance  with  a  require- 
ment that  the  claim  be  filed  with  the  agent  of  the 
carrier  at  the  point  of  destination.4*  Notice  of 
injury  to  a  shipment  of  live  stock  given  to  an  em- 
ployee of  the  carrier  who  had  charge  of  the  unload- 


Milltng    Co..    241    U.    S.    190.    118,    36 
SCt  541    (per  Hughes,  J.). 

18.  Jenkins  y.  Atlantic  Coast  Line 
R.  Co.,  83  S.  C.  473,  85  SE  636. 

19.  Kldwell  v.  Oregon  Short  Line 
R.  Co,  208  Fed.  1,  125  CCA  313 
(where  it  was  said  that  to  impart 
Information    that   a   claim   would   be 

?  resented  doep  not  constitute  a  claim 
or  loss,  injury,  or  detention). 

SO.  Illinois  Cent.  R.  Co.  v.  Wade, 
1  Tenn.  Civ.  A.  780  (where  It  was 
held  that  this  is  insufficient,  because 
(1)  It  does  not  indicate  that  any 
'  claim  will  be  presented;  (2)  there 
is  nothing  to  indicate  the  amount  of 
any  claim;  (3)  it  is  not  presenting 
a  claim  in  writing). 

21.  Duvall  v.  Norfolk  Southern  R. 
Co.,  1«7  N.  C.  24.  26.  83  SE  21  (where 
the  court  said:  "The  fact  that  Brock 
called  the  attention  of  some  negro, 
who  happened  to  be  working  for  the 
defendant,  to  the  condition  of  the 
mule,  would  certainly  not  be  notice 
to  the  defendant"). 

as.  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  523,  65  SB  SO. 

S3.  Waxelbaum  v.  Southern  R. 
[10CJ.-22] 


Co.,  168  111.  A.  66. 

94.  Texas,  etc,  R.  Co.  v.  McMil- 
len,  (Tex.  Civ.  A.)  183  SW  778;  Pe- 
cos, etc,  R.  Co.  v.  Holmes,  (Tex.  Civ. 
A.)  177  SW  605. 

95.  Pecos,  etc,  R.  Co.  v.  Holmes, 
(Tex.  Civ.  A.)177  SW  605. 

36.  Blair  Horse,  etc,  Co.  v.  St. 
Joseph,  etc,  R.  Co,  (Mo.  A.)  180  SW 
412. 

37.  Mercer  v.  Canadian  Pac.  R. 
Co..  17  Ont.  L.  585. 

98.  McElvaln  v.  St.  Louis,  etc,  R. 
Co,  (Mo.  A.)   180  SW  1018. 

29.  Baltimore,  etc,  R.  Co.  v.  Hub- 
bard, 72  Oh.  St.  802,  74  NE  214. 

30.  Hlnkle  v.  Southern  R.  Co, 
126  N.  C.  932,  940,  36  SB  348.  78 
AmSR  685  (where  the  court  said: 
"These  words  written  upon  the  re- 
ceipt would  be  ample  notice  to  the 
defendant  that  the  plaintiff  Intended 
to  enforce  his  rights.  The  meaning 
of  those  words  Is  too  well  known  in 
the  business  world  to  be  capable  of 
misconstruction.  In  the  present  in- 
stance they  clearly  meant  that  the 
plaintiff  objected  to  receiving  the  cat- 
tle in  their  damaged  condition,  but 
did  so  under  compulsion  of  circum- 


stances to  prevent  still  further  loss, 
but  at  the  same  time  retaining  all 
his  rights  of  action  against  the  de- 
fendant"). 

31.  Mason  v.  Grand  Trunk  R.  Co, 
37  U.  C.  Q.  B.  163. 

33.  Martin  v.  Northern  Pac.  Ex- 
press Co,  10  Man.  595. 

33.  Texas,  etc,  R.  Co.  v.  McMil- 
len,   (Tex.  Civ.  A.)   183  SW  773. 

34.  Equity  El.  Co.  v.  Union  Pac. 
R.   Co,    (Mo.   A.)    177   SW    773. 

38.  Mason  v.  Grand  Trunk  R.  Co, 
37  U.  C.  Q.  B.  163. 

38.  Mason  v.  Grand  Trunk  R.  Co, 
37  U.  C.  Q.  B.  163. 

37.  Welch  v.  Northern  Pac.  R.  Co.. 
14  N.  D.  19.  22,  108  NW  396. 

38.  Rlssler  v.  Missouri  Pac.  R. 
Co,    (Mo.  A.)    183   SW  676. 

39.  Agent's  authority  to  waive  no- 
tioe  see  infra  5  603. 

40.  Letts  v.  Wabash  R.  Co,  131 
Mo.  A.   270,   111  SW  138. 

41.  St.  Louis,  etc,  R.  Co.  v.  Hey- 
ser,  95  Ark.  412,  130  SW  562,  Ann 
Casl912A  610. 

49.  Walker  v.  Southern  R.  Co,  76 
S.  C.   S08.  G6  SB  592. 
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ing  and  delivery  of  the  cattle  is  sufficient  notice 
to  the  carrier.43 

Notice  to  one  carrier  or  to  several  connecting  car- 
riers is  not  notice  to  another  connecting  carrier 
whom  it  is  sought  to  hold  liable  for  loss  or  injury, 
where,  under  the  contract  of  shipment,  each  carrier 
is  liable  for  damages  occurring  on  its  own  line.44 
But  a  notice  of  claim  against  railroad  companies 
acting  as  partners  for  damages  to  a  shipment  of 
cattle  need  not  be  filed  with  each  company;  it  is 
sufficient  if  it  is  filed  with  one  of  them.49  It  has 
also  been  held  that,  where  a  shipping  contract  pro- 
vided that  no  claim  for  damages  should  be  allowed 
unless  a  verified  claim  should  be  made  and  delivered 
to  the  carrier,  and  that  a  connecting  carrier  should 
not  be  liable  for  any  damage  occurring  on  its  line 
unless  a  like  claim  should  be  made  and  delivered 
to  it,  the  shipper  claiming  damages  from  the  con- 
necting carrier  need  not  give  notice  to  the  initial 
'carrier,  but  a  notice  to  the  connecting  carrier  is 
sufficient.4* 

When  time  commences  to  ran.  "Where  a  shipping 
contract  provides  that  claims  in  case  of  failure  to 
make  delivery  must  be  made  within  four  months 
after  a  reasonable  time  for  delivery  has  elapsed, 
the  shipper  has  the  right  to  assume  that  the  de- 
livering carrier  will  not  make  an  unauthorized 
delivery;47  hence,  he  is  not  chargeable  with  notice 

43.  Southerland  v.  Atlantic  Coast 
Line  R.  Co.,  158  N.  C.  327.  329.  74  SE 
102  (where  the  court  said:  "It 
would  be  unreasonable  to  require  the 
consignee  to  search  for  some  other 
agent  of  the  defendant  than  the  one 
who  was  present,  superintending  the 
receipt  and  'delivery  of  the  cattle. 
Lambert  was  to  all  Intents  and  pur- 
poses the  agent  of  the  railroad  com- 
pany and  notice  to  him  was  notice 
to  it"). 

44.  Waxelbaura  v.  Southern  R. 
Co.,  16*  111.  A.  66:  Houston,  etc.,  R. 
Co.  v.  Mayes,  44  Tex.  Civ.  A.  31,  97 
SW  318. 

46.  Texas  Cent.  R.  Co.  v.  Pool,  62 
Tex.  Civ.  A  307.  114  SW  685. 

46.  Needham  v.  Boston,  etc.,  R. 
Co.,   82  Vt.   518,   74  A  226. 

47.  St.  Louis,  etc,  R.  Co.  v.  Bliss- 
Cook  Oak  Co.,  118  Ark.  328,  176  SW 
325. 

48.  St.  Louis,  etc.,  R.  Co.  v.  Bliss- 
Cook  Oak  Co,  118  Ark.  328,  176  SW 
326. 

49.  Cleveland,  etc,  R,  Co.  v. 
Hayes,  181  Ind.  87,  102  NE  34,  103 
NE  839,  104  NE  581. 

60.  Gulf,  etc,  R.  Co.  v.  Bogy. 
(Tex.  Civ.  A.)  178  SW  577-  Overton 
v.  Chicago,  etc,  R.  Co,  (Tex.  Civ. 
A)  160  SW  111;  Chicago,  etc,  R. 
Co.  v.  Linger,  (Tex.  Civ.  A)  156  SW 
298. 

[a]  Although  the  contract  of  ship- 
ment requires  notloe  to  the  initial 
carrier,  notice  of  damage  may  be 
given  to  the  connecting  carrier.  Gal- 
veston, etc,  R.  Co.  v.  Itule,  (Tex. 
Civ.  A.)  172  SW  1123:  Overton  v. 
Chicago,  etc,  R.  Co,  (Tex.  Civ.  A.) 
160  SW  111;  Norfolk,  etc,  R.  Co.  V. 
Steele,  117  Va.  788.  86  SE  124. 

61.  Wichita,  etc,  R.  Co.  v.  Koch. 
47  Kan.  753,  28  P  1013;  Mulrooney, 
etc,  Co.  v.  Western  Transit  Co,  102 
Minn.  142.  112  NW  988. 

61%.  Mulrooney,  etc,  Co.  v.  West- 
ern Transit  Co,  100  Minn.  142,  112 
NW  988. 

83.  Ark. — St.  Louis,  etc,  R.  Co.  v. 
Cumbie.  118  Ark.  478,  177  SW  910; 
Cumbte  v.  St.  Louis,  etc,  R.  Co,  105 
Ark.  406,  151  SW  237;  Kansas,  etc.. 
R.  Co.  v.  Ayers,  63  Ark.  331,  38  SW 
615. 

Kan. — Cockrlll  v.  Missouri,  etc,  R. 
Co,  90  Kan.  650,  136  P  322;  Atchi- 
son, etc,  R.  Co.  v.  Wright,  78  Kan. 
94.  95  P  1132:  Missouri,  etc,  R.  Co. 
v.    Frogley,    76   Kan.    440,    89    P   903; 


of  such  misdelivery,  and  the  specified  period  of 
time  for  presenting  the  claim  does  not  begin  to 
run  until  information  of  the  misdelivery  has  been 
received.48  A  five-day  period  for  filing  claims  for 
damages  to  a  shipment  of  mules  will  not  begin  to 
run  when  they  are  unloaded,  if  an  opportunity  to 
inspect  them  is  refused.48 

As  to  interstate  shipments,  notice  to  one  of  sev- 
eral connecting  carriers  is  notice  to  all,  under  the 
Carmack  amendment,  each  carrier  being  an  agent 
for  the  other.90  And  prior  to  the  enactment  of  the 
Carmack  amendment,  where  a  contract  for  the 
transportation  of  goods  over  several  lines  of  rail- 
road provided  that  notice  of  claim  for  injury  should 
be  given  "to  the  agent  at  point  of  delivery,"  and 
the  damage  occurred  while  the  goods  were  in  the 
hands  of  the  initial  carrier,  notice  given  to  the 
agent  of  the  final  or  delivering  carrier  was  held 
to  be  a  sufficient  compliance  with  the  terms  of  the 
contract,91  although  the  initial  or  intermediate  car- 
rier had  an  agent  at  the  point  of  destination.61  H 

[i  490.]  7.  Excuses  for  Failure  to  Give  Notice 
— a.  Actual  Knowledge  on  Part  of  Carrier.  In 
general,  the  giving  of  notice  of  claim  for  loss  or 
injury  provided  for  by  the  shipping  contract  is 
excused  where  the  carrier  has  actual  knowledge  of 
loss  or  injury,92  as  in  these  circumstances  the  neces- 


Wichlta,  etc,  R.  Co.  v.  Koch,  8  Kan. 
A.  642.  56  P  538. 

Ky. — Howard  v.  Illinois  Cent.  R. 
Co,   161  Ky.   783,   171  SW  442. 

Miss. — Baltimore,  etc.  Express  Co. 
v.  Cooper.  66  Miss.  658,  6  S  827,  14 
AmSR  686.  v 

Mo. — Scott  County  Milling  Co.  v. 
St.  Louis,  etc,  R.  Co,  127  Mo.  A.  80, 
104  SW  924;  Hardin  Grain  Co.  v. 
Missouri  Pac.  R.  Co,  120  Mo.  A.  203, 
96  SW  681;  Popham  v.  Barnard,  77 
Mo.  A.  619;  Richardson  v.  Chicago, 
etc,  R.  Co,  62  Mo.  A.  1. 

N.  C. — Washington  Horse  Exch.  v. 
Louisville,  etc,  ft,  Co,  171  N.  C.  65, 
87  SE  941:  Baldwin  v.  Atlantic 
Coast  Line  R.  Co,  170  N.  C.  12,  86 
SE  776;  Kime  v.  Southern  n.  Co, 
160  N.  C.  467,  76  SE  509,  43  T.RANS 
617;  Wllkins  v.  Atlantic  Coa.st  Line 
R.  Co,  160  N.  C.  64.  69,  75  SE  1090 
[cit  Cycl;  Kime  v.  Southern  R.  Co, 
163  N.  C.  3»8.  69  SE  264;  Jones-Lane 
Co.  v.  Atlantic  Coast  Line  R.  Co, 
148  N.  C.  580,  62  SE  701. 

Okl. — Patterson  v.  Missouri,  etc, 
R.  Co,  24  Okl.  747,  104  P  31. 

Pa. — Shoemaker  v.  Adams  Express 
Co,  51  Pa.  Super.  284. 

S.  C. — Deaver-Jeter  Co.  v.  Southern 
R.  Co,  91  S.  C.  503,  74  SB  1071,  Ann 
Casl914A  230. 

Tenn. — Drake  v.  Nashville,  etc,  R. 
Co,  125  Tenn.  627,  148  SW  214. 

Wash. — Castner  v.  Oregon-Wash- 
ington R,  etc,  Co,  89  Wash.  694,  165 
P  167. 

"Where  the  carrier  had  made  an 
examination  of  the  nature  and  ex- 
tent of  the  Injury  claimed,  the  pur- 
pose of  requiring  notice  has  been 
accomplished  and  the  same  protection 
has  been  afforded  as  though  the 
notice  had  been  given."  Castner  v. 
Oregon-Washington  R,  etc,  Co,  89 
Wash.  694,  696,  156  P  167. 

[a]  Season  for  rale. — No  pos- 
sible benefit  can  be  derived  by  the 
carrier  from  a  written  notice  of  what 
It  knew.  Cockrlll  v.  Missouri,  etc, 
R.  Co,  90  Kan.  660,  136  P  822. 

fb]  Thus,  (1)  where  a  carload  of 
cattle  which  ware  being  transported  to 
market  was  In  a  railroad  wreck  and 
suffered  Injury,  and  the  representa- 
tives of  the  railway  company  in 
charge  of  the  live  stock  business  at 
the  place  of  delivery  were  present 
and  Inspected  the  Injured  cattle  when 
they  arrived,  and  directed  what  dis- 
position   should    be    made    of    them. 


the  purpose  of  the  stipulated  notice 
to  be  given  by  the  shipper  of  any 
Injury  was  fully  accomplished,  and 
no  further  notice  was  essential  to  a 
recovery.  Atchison,  etc,  R.  Co.  v. 
Wright,  78  Kan.  94.  95  P  1132.  (2) 
Hogs  that  died  in  the  car,  and  that 
were  removed  therefrom  in  transit 
by  the  carrier's  employees,  are  not 
within  the  requirement  of  the  trans- 
portation contract  making  it  a  condi- 
tion precedent  to  a  recovery  by  the 
shipper  for  loss  or  Injury  that  he 
give  notice  to  the  conductor  or  near- 
est station  or  freight  agent  before 
the  car  had  left  the  carrier's  line, 
or  the  hogs  had  been  mingled  with 
others  or  removed  from  pens  at 
destination.  Patterson  v.  Missouri, 
etc,  R.  Co,  24  Okl.  747,  104  P  31. 
(3)  A  shipper's  right  to  recover  for 
loss  of  a  shipment  following  an  un- 
authorized diversion  thereof,  was  not 
precluded  by  a  failure  to  make  a 
written  claim  within  thirty  days 
after  the  arrival  of  the  shipment, 
where  the  shipment  was  wholly 
valueless  on  reaching  its  destination 
and  was  burned  in  the  yards  with 
knowledge  of  the  agent  of  the  last 
carrier.  Drake  v.  Nashville,  etc,  R. 
Co,  125  Tenn.  627,  148  SW  214.  (4) 
Although  a  contract  of  shipment  re- 
quires written  notice  of  claim  for 
damages  be  made  within  thirty  days, 
a  notice  is  unnecessary  where  the 
carrier's  agent  attended  the  opening 
of  the  car  with  the  consignee,  listed 
the  damaged  goods,  and  made  report 
thereof  to  the  carrier  which  entered 
on  an  investigation  of  the  damage." 
and  did  not  object  to  the  form  of 
notice.  Nairn  v.  Missouri,  etc,  R. 
Co,  126  Mo.  A.  707,  106  SW  102 
(5)  Where  the  consignee  called  the 
attention  of  the  carrier's  dock  fore- 
man to  the  damaged  condition  of  the 
peaches,  and  he  examined  them,  it 
was  held  that  compliance  with  the 
bill  of  lading  requiring  notice  of' 
damages  was  excused,  it  not  being 
necessary  that  the  consignee  should 
tell  the  foreman  that  he  intended  to 
sue  for  damages.  St.  Louis,  eta,  R. 
Co.  v.  Starblrd,  118  Ark.  485.  177 
SW  912.  (6)  Where  a  through  bill  of 
lading  for  an  interstate  shipment  of 
horses  over  several  lines  required 
the  giving  of  notice  of  injuries  to 
the  last  carrier  before  removal,  the 
fact  that  the  agent  of  the  last  car- 
rier   knew    of    the    injuries    excuses 
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rity  for  notice  is  obviated."*  The  rale  permitting 
knowledge  of  the  loss  or  injury  to  supply  the  place 
of  a  written  notice  is  not  a  discrimination  between 
railroads,  nor  is  it  a  preference  in  favor  of  a  par- 
ticular snipper  at  the  expense  of  others,  as  it  is  a 
mode  of  proof,  applicable  alike  to  all  railroads  and 
in  favor  of  all  shippers,8*  and  it  is  enforced  against 
a  carrier  who  has  had  possession  of  the  property, 
with  every  opportunity  to  know  the  extent  of  the 
injury  and  its  cause.  But  compliance  with  a  re- 
quirement for  notice  of  loss  or  damage  is  not  ex- 
cused by  the  fact  that  some  agent  or  employee  of 
the  delivering  carrier  whose  duties  did  not  include 
the  investigation  of  •  such  matters  or  the  report 
thereof  to  some  agent  in  authority  knew  of  the 
damaged  condition  of  the  shipment  on  arrival  at 
destination,  no  agent ;  in  authority  knowing  that 
the  shipment  was  damaged  or  that  a  claim  for  dam- 
ages was  made."  A  distinction  has  been  drawn  be- 
tween cases  where  the  contract  merely  requires 
notice  of  loss  or  damage  and  an- intention  to  make 
a  claim  therefor,  and  a  contract  contemplating  the 
presentation  of  a  formal  claim  for  damages,  speci- 
fying what  was  lost  or  damaged  and  the  amount 
thereof."  In  the  latter  class  of  cases  it  has  been 
held  that,  although  the  carrier's  agent  at  the  point 
of  delivery  was  apprised  of  the  loss,  the  notice 
required    by    the    contract    must    nevertheless    be 


given. 

[i  491]  b.  Impossibility  of  Performance.  The 
shipper  is  excused  from  giving  notice  within  the 
time  specified  in  the  contract,  where,  with  the  exer- 
cise of  reasonable  diligence,  a  compliance  *with  the 
contract  is  impossible ,  especially  is  this  true  where 
the  impossibility  of  performance  is  caused  by  the  act 
of  the  carrier  itself.  To  hold  that  a  stipulation  re- 
quired notice  of  damages  to  be  given  before  it  was 
discovered,  or  could  by  the  exercise  of  ordinary  care 
have  been  discovered,  would  be  to  give  the  stipu- 
lation an  unreasonable  construction."1  However, 
the  fact  that  the  shipper  notified  the  carrier  of  the 
injury  to  the  goods  will  not  exempt  him  from  the 
operation  of  the  requirement,  where  he  made  no 
effort  to  discover  the  condition  of  the  goods  until 
after  the  time  for  giving  notice  had  expired;81  and 
it  has  frequently  been  held  that,  even  though  the 
time  allowed  for  giving  notice  is  unreasonably  short, 
it  is  none  the  less  necessary  that  notice  should  be 
given  within  a  reasonable  time.63  Notice  given 
within  such  a  reasonably  short  time  as  will  effectu- 
ally secure  the  carrier  from  fraud  will  satisfy  the 
requirement  of  this  rule.84 

[i  492]  c.  Tracing  of  Lost  Goods  by  Carrier. 
Where,  as  soon  as  he  was  apprised  of  the  loss,  the 
shipper  called  on  the  carrier  for  an  explanation, 
and  time  was  taken  by  the  carrier  in  searching  for 


the  shipper  from  giving-  notice. 
Washington  Horse  Kxch.  v.  Louis- 
ville, efc^  R.  Co..  171  N.  C.  85,  87 
SB  »41. 

[c]  Bvttenoe  swMotsnt  to  go  to 
pay  oa  Moesstty  for  notice. — Where. 
before  the  expiration  of  the  time  for 
giving-  notice  of  Injury  to  stock  In 
shipment,  there  was  evidence  that 
the  company's  claim  agent  was  In- 
formed by  the  shipper  of  the  Injury 
to  the  stock  and  that  he,  at  the  ship- 
per's request,  examined  It  and  gave 
advice  as  to  Its  disposition,  this  was 
sufficient  to  Justify  submitting  to 
the  Jury  the  question  whether  the 
giving  of  a  notice  In  writing  was 
necessary.  St.  Louis,  etc.,  R.  Co.  v. 
Lieurance,  80  Kan.  424,  102  P  842. 

[d]  Opportunity  for  Inspection— 
A  contract  for  the  shipment  of  cat- 
tle required  the  shipper  to  Rive  notice 
of  any  claim  for  Injury  before  the 
cattle  were  removed  from,  the  place 
of  destination  and  mingled  with 
other  cattle.  The  shipper  placed  the 
cattle  In  a  pasture,  after  their  ar- 
rival at  their  destination,  and  kept 
them  separate  from  other  cattle  and 
open  to  Inspection  by  the  carrier. 
It  was  held  that  the  failure  of  the 
shipper  to  give  notice  of  his  claim 
for  Injury  Until  more  than  three 
weeks  after  the  cattle  reached  their 
destination  did.  not  defeat  a  recovery, 
as    the     carrier,    under    the    notice 

even,  had  opportunity  to  make  the 
ventilation  whli-h  the  contract  de- 
signed to  afford.  Holland  v.  Chicago, 
eta.  R.  Co.,  119  Mo.  A.  702,  121  SW 
887. 

63.     See  cases  supra  note  62. 

'54.    Washington    Horse    Kxch.    v. 

Louisville,  etc.  R.  Co.,  171  N.  C.  65. 

87  SE  941;  Baldwin  v.  Atlantic  Coast 

Line  R.  Co.,  170  N.  C.  12,  86  SE  776. 

56,  Baldwin  v.  Atlantic  Coast  Line 
R.  Co..  170  N.  C.  12,  86  SE  776. 

55.  St.  Louis,  etc.,  R.  Co.  v.  Cum- 
ble.  118  Ark.  478,  177  SW  910.  See 
also  St.  Louis,  etc.,  R.  Co.  v. 
Starblrd.  118  Ark.  485.  177  SW  912 
(holding  that,  where  a  bill  of  lading 
covering  a  shipment  of  peaches  re- 
quired written  notice  of  any  dam- 
ages to  the  shipment  to  be  given  to 
the  delivering  carrier  within  thlrty- 
stx  hours  after  their  arrival  at  des- 
tination, to  excuse  such  written 
notice  It  was  necessary  that  per- 
sonal notice  be  given  to  the  employee 
or  to  the  agent  of  the  carrier,  whose 
duty  It  would  be.  If  written  notice 
bad   been   received,   to   make   the   in- 


spection to  ascertain  the  nature  and 
extent  of  the  damage,  and  noncom- 
pliance was  not  excused  by  the  fact 
that  longshoremen  who  unloaded  the 
peaches  at  the  carrier's  dock  knew 
that  they  were  In  a  damaged  condi- 
tion, or  by  the  fact  that  the  carrier 
maintained  an  inspector  at  the  dock. 
It  not  appearing  that  he  had  any 
duty  to  perform  concerning  the 
peaches), 

57.  Chicago,  etc..  R.  Co.  v.  Wil- 
liams, 101  Ark.  486.  142  SW  826. 
And  see  Cumble  v.  St.  Louis,  etc.,  R. 
Co.,  10S  Ark.  406,  161  SW  287. 

68.     See  cases  supra  note  57. 

65.  U.  8. — Ormsby  v.  Union  Pac. 
R.  Co.,  4  Fed.  706.  2  McCrary  48. 

Ala — Louisville,  etc-  R.  Co.  v. 
Landers.  185  Ala.  504,  38  S  482. 

Ark.— Boff  v.  Scullin,  120  Ark.  452, 
179  SW  668. 

111. — Wabash  R.  Co.  v.  Thomas, 
222  111.  887,  78  NE  777,  7  LRANS 
1041. 

Kan. — Atchison,  etc,  R.  Co.  v.  Mor- 
ris. 65  Kan.  682,  70  P  651. 

Mo. — Popham  v.  Barnard,  77  Mo. 
A.  619. 

N.  T.— Hassam  v.  Piatt,  163  App. 
Dlv.  366.  148  NTS  644. 

Okl. — Chicago,  etc.,  R  Co.  v. 
Spears,  31  Okl.  469,  122  P  228. 

Tenn. — Glenn  v.  Southern  Express 
Co.,  86  Tenn.'  594,  8  SW  152. 

Tex. — Gulf,  etc.,  R.'Co.  v.  Stanley, 
89  Tex.  42,  33  SW  109. 

[a]  Thus,  where  plaintiff  had  no 
knowledge  of  an  express  company's 
misdelivery  of  a  valuable  picture 
consigned  to  him  on  June  7,  1905, 
until  April  1,  1906,  and  the  consignor 
was  not  aware  or  notified  that  the 
shipment  had  not  duly  reached  plain- 
tiff who  notified  the  defendant  com- 
pany of  his  loss  and  presented  a 
claim  therefor  not  later  than  May 
12,  1906,  a  provision  of  the  shipping 
contract  requiring  a  claim  for  loss 
to  be  filed  within  sixty  days  from 
date  of  shipment  did  not  aRply.  Has- 
sam v.  Piatt,  168  Adp.  Div.  866,  148 
NTS  644. 

[b]  Idve  atook  shipments. — (1)  It 
Is  very  generally  held  that  a  stipula- 
tion In  a  contract  for  the  shipment 
of  stock,  requiring  notice  to  be  given 
within  a  designated  time,  or  before 
removal  of  the  stock  from  the  place 
of  delivery  or  destination,  does  not 
apply  where,  by  the  exercise  of  or- 
dinary care,  the  injuries  sustained 
could  not  be  discovered  before  the 
removal  of  the  cattle,  or  within  the 


time  specified.  Ormsby  v.  Union  Pac. 
R.  Co.,  4  Fed.  706,  2  McCrary  48; 
Louisville,  etc.,  R.  Co.  v.  Landers, 
136  Ala.  504.  33  S  482:  Western  R. 
Co.  v.  Harwell,  97  Ala.  841.  11  S  781: 
Eoff  v.  Scullin,  120  Ark.  462,  179  SW 
663;  Atchison,  etc.  R  Co.  v.  Morris, 
65  Kan.  532,  70  P  651;  Richardson  v. 
Chicago,  etc,  R.  Co.,  149  Mo.  311,  60 
SW  782;  McKinstrey  v.  Chicago,  etc., 
R.  Co.,  153  Mb.  A.  646,  134  SW  1061; 
Burns  v.  Chicago,  etc.,  R.  Co.,  151 
Mo.  A.  573,  132  SW  1;  Harned  v. 
Missouri  Pac.  R.  Co.,  61  Mo.  A.  482: 
Chicago,  etc,  R.  Co.  v.  Spears,  31 
Okl.  469,  122  P  228;  St.  Louis,  etc., 
R.  Co.  v.  Copeland,  22  Okl.  837,  102 
P  104:  Glenn  v.  Southern  Express 
Co.,  86  Tenn.  694,  8  SW  162;  Gulf, 
etc.,  R.  Co.  v.  Stanley,  89  Tex.  42,  88 
SW  109:  Houston,  etc.,  R.  Co.  v.  Da- 
vis, 11  Tex.  Civ.  A.  24,  81  SW  808; 
Pierson  v.  Northern  Pac.  R.  Co.,  61 
Wash.  460,  112  P  509.  (2)  Stipula- 
tions of  this  character,  It  Is  said, 
must  be  construed  in  the  light  of 
surrounding  circumstances,  and  with 
the  view  to  carrying  Into  effect  the 
actual  Intention  of  the  parties.  It 
cannot  be  said  that  the  carrier  could 
expect  the  shipper  to  notify  it  of 
Injuries  to  the  cattle  which  were  not 
observable,  nor  can  it  be  assumed 
that  the  shipper  contemplated,  on 
signing  the  contract,  that  he  was 
bound  to  such  unreasonable  require- 
ments. Atchison,  etc.,  R.  Co.  v.  Mor- 
ris, supra.  (3)  It  has  further  been 
held  that,  where  an  owner  to  whom 
a  bill  of  lading  has  been  Issued  gives 
written  notice  of  injury  to  certain 
cattle  before  their  removal,  the  giv- 
ing of  such  notice  does  not  preclude 
him  from  the  right  of  giving  addi- 
tional notice  of  other  injuries  within 
a  reasonable  time  after  their  discov- 
ery. Louisville,  etc,  R.  Co.  v.  Lan- 
ders, supra 

60.  See  Infra  I  493. 

61.  Louisville,  etc,  R.  Co.  v. 
Tharpe    11  Ga  A  465,  76  SE  677. 

68.  Freeman  v.  Kansas  City 
Southern  R.  Co.,  118  Mo.  A.  526,  93 
SW  302. 

63.  The  St.  Hubert,  102  Fed.  362 
raff  107  Fed.  727.  46  CCA  603];  Letts 
v.  Wabash  R.  Co.,  131  Mo.  A.  270. 
Ill  SW  138;  Osterhoudt  v.  Southern 
Pac.  Co.,  47  App.  Dlv.  146,  62  NTS 
134;  Deans  v.  Atlantic  Coast  Line  R. 
Co.,  152  N.  C.  171,  67  SE  332. 

64.  Louisville,  etc,  R.  Co.  v.  Lan- 
ders. 135  Ala  504,  83  8  482;  Harned 
v.   Missouri   Pac.  R.  Co.,  51   Mo.  A. 
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and  tracing  goods  which  it  finally  stated  conld  not 
be  found,  such  facts  excuse  the  shipper  from  pre- 
senting a  formal  claim  in  writing,  in  compliance 
with  the  shipping  contract,  at  an  earlier  date.65 

[§  499]  d.  Prevention  by  Act  of  Carrier.  Fail- 
ure to  give  notice  in  time  is  excused  when  some 
act  of  the  carrier  renders  it  impossible  to  comply 
with  the  stipulation  requiring  it.66 

[$  494]  e.  Extending  Time  for  Giving  Notice 
of  Claim  for  Loss  or  Injury.  An  extension  of  time 
for  filing  a  notice  of  a  claim  for  loss  or  injury, 
granted  by  a  duly  authorized  agent  of  the  carrier, 
is  valid."7  Such  an  extension  does  not  amount  to 
a  violation  of  the  interstate  commerce  commission's 
rules  and  regulations.68  An  extension  may  be  made 
by  indorsing  the  same  on  the  receipted  freight  bill 
delivered  to  the  shipper.89 

[$  495]    8.    Waiver  of  Notice  of  Claim  for  Lobs 

or  Injury70 — a.    In  General.     So  far  as  interstate 

shipments  are  concerned,  it  has  been  settled  defl- 

.  nitely  that  a  stipulation  in  the  shipping  contract 


requiring  notice  of  loss  or  damage  cannot  be 
waived.  As  was  stated  in  a  case  not  involving 
an  attempted  waiver  of  a  requirement  of  notice  of 
claim  for  loss  or  injury,  but  in  close  analogy  thereto, 
' '  the  prohibitions  of  the  statute  against  unjust  dis- 
crimination relate  not  only  to  inequality  of  charges 
and  inequality  of  facilities,  but  also  to  the  giving 
of  preferences  by  means  of  consent  judgments 
0r  the  waiver  of  defenses  open  to  the  carrier."" 
As  respects  interstate  shipments,  state  courts  are 
of  course  bound  to  enforce  the  rule  stated  in  the 
Blish  case  that  the  requirement  of  notice  cannot 
be  waived  by  the  carrier,73  even  though  the  goods 
were  converted  by  the  carrier.74  Prior  to  the  deci- 
sion in  the  Blish  case75  it  was  very  generally  held 
both  in  respect  of  intra-state  and  interstate  ship- 
ments that  the  provision  was  for  the  benefit  of  the 
carrier  and  might  be  waived,78  in  which  case  the 
action  could  not  be  defeated  because  of  such  omis- 
sion.77   This  principle  still  applies  so  far  as  intra- 


482:   Chicago,  etc.,  R.  Co.  v.  Spears, 
31  Okl.   469,  122  F  228. 

SB.  Ghormley  v.  Dinsmore,  51  N. 
T.  Super.  196  [rev  on  other  grounds 
63  N.  T.  Super.  36]. 

66.  Ind. — Cleveland,  etc..  R.  Co.  v. 
Hayes,  181  Ind.  87,  102  NE  34,  10* 
NE  839,  104  NE  581. 

Mo. — Richardson  v.  Chicago,  etc., 
R.  Co.,  149  Mo.  311,  50  SW  782. 

N.  C. — Wilkins  v.  Atlantic '  Coast 
Line  R.  Co.,  160  N.  C.  54.  75  SE  1090. 

Tex. — Gulf,  etc.,  R.  Co.  v.  York,  2 
Tex.  A.  Civ.  Cas.  S  813. 

Wash. — Reynolds  v.  Great  North- 
ern R.  Co.,  40  Wash.  163,  82  P  161. 
Ill  AmSR  883.  _ 

[a]  Sola  applied. — (1)  Where  the 
carrier  refused  to  permit  the  inspec- 
tion of  stock  at  the  time  of  removal. 
Cleveland,  etc.,  R.  Co.  v.  Hayes,  181 
Ind.  87,  102  NE  34,  193  NE  839.  104 
NE  681.  (2)  A  shipping  contract 
requiring  the  owner  to  notify  the 
carrier  of  damage  within  five  days 
after  it  occurs  will  not  be  enforced, 
wnere  the  carrier  hauled  an  Injured 
animal  to  a  point  distant  from  des- 
tination, and  the  owner  had  no  means 
of  learning  of  the  injury  within  five 
days.  Richardson  v.  Chicago,  etc., 
R.  Co.,  149  Mo.  811.  60  SW  782.  (3) 
Where  a  railroad  freight  agent,  by 
mistake,  denies  to  a  consignee  for 
several  months  that  the  goods  have 
arrived,  during  which  time  they  spoil, 
so  that  the  consignee  refuses  to 
accept,  the  time  of  offering  to  deliver 
to  the  consignee  is  the  time  of  de- 
livery within  the  bill  of  lading  re- 
quirement that  claims  for  damage 
must  be  made  within  four  months 
after  delivery,  or  within  a  reasonable 
time  -therefor.  In  case  of  failure  to 
deliver.  Wilkins  v.  Atlantic  Coast 
Line  R.  Co..  160  N.  C.  54,  76  SE  1090. 
(4)  A  contract  of  shipment  of  live 
stock  stipulated  that  a  claim  for 
damages,  unless  presented  within  ten 
days  from  the  date  of  unloading  at 
destination,  should  be  waived.  The 
shipper,  on  the  day  after  unloading, 
informed  the  carrier's  agent  at  that 
point  that  he  wanted  to  put  In  a 
claim  .  for  damages.  The  agent  told 
the  shipper  to  see  another  agent  on 
paying  the  freight.  The  shipper  did 
so,  and  that  agent  told  htm  to  see 
another  agent.  The  shipper,  within 
ten  days,  made  an  oral  claim  to  the 
latter  agent  who  requested  a  written 
statement  which  was  furnished  after 
the  expiration  of  the  ten  days.  It 
was  held  that  the  claim  for  damages 
was  made  within  the  time  specified. 
Reynolds  v.  Great  Northern  R.  Co.. 
40  Wash.  163,  82  P  161,  111  AmSR 
883 

67.  Clingan  v.  Cleveland,  etc.,  R. 
Co..   184    111.   A.   262. 

68.  Clingan  v.  Cleveland,  etc.,  R. 
Co.,  184  111.  A.  202. 

69.  Clingan  v.  Cleveland,  etc.,  R. 
Co.,  184  111.  A.  202. 


70.  Waiver  of  failure  to  give  no- 
tice of  claim  as  required  by  contract 
hy  failure  to  plead  see  Infra  J  664. 
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Milling  Co.,  241  U.  S.  190,  36  SCt 
541. 

"The  parties  could  not  waive  the 
terms  of  the  contract  under  which 
the  shipment  was  made  pursuant  to 
the  Federal  Act;  nor  could  the  car- 
rier by  Its  conduct  give  the  shipper 
the  right  to  ignore  these  terms  which 
were  applicable  to  that  conduct  and 
hold  the  carrier  to  a  different  re- 
sponsibility from  that  fixed  by  the 
agreement  made  under  the  published 
tariffs  and  regulations.  A  different 
view  would  antagonize  the  plain  pol- 
icy of  the  Act  and  open  the  door 
to  the  very  abuses  at  which  the  Act 
was  aimed."  Georgia,  etc.,  R.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  190,  197, 
36  SCt  541. 

78.  Phillips  v.  Grand  Trunk  West- 
ern R.  Co..  236  U.  S.  662,  667,  35  SCt 
444,  59  L.  ed.  774   (per  Lamar,  J.). 

73,  McFall  v.  St.  Louis,  etc.,  R. 
Co.,  (Mo.  A.)  185  SW  1167;  Thomp- 
son v.  Atchison,  etc,  R.  Co.,  (Mo.  A.) 
185  SW  1145;  Olivit  v.  Pennsylvania 
R.  Co.,   88  N.  J.   L.  241,  96  A  682. 

74.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  190,  36  SCt  541 
[aff  16  Ga.  A.  142,  82  SE.784.  on  gen- 
eral grounds,  although  the  latter 
decision  holds  the  contrary  on  this 
particular  question]. 

78.  Georgia,  etc.,  R.  Co.  v.  Blish 
Milling  Co..  241  U.  S.  190,  36  SCt  641. 

76.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Nunley,  120  Ark.  268,  179  SW  369; 
Kansas  City  Southern  R.  Co.  v.  Bull, 
120  Ark.  43,  179  SW  172;  St.  Louis, 
etc.,  R.  Co.  v.  Shepherd,  113  Ark.  248, 
168  SW  137;  Cumble  v.  St.  Louis,  etc., 
R.  Co.,  106  Ark.  406,  161  SW  237;  St. 
Louis  Southwestern  R.  Co.  v.  Gray- 
son. 89  Ark.  154,  165,  116  SW  933 
[quot  Cyc];  St.  Louis,  etc,  R.  Co.  v. 
Jacobs,  70  Ark.  401,  68  SW  248. 

Colo. — Adams  v.  Colorado,  etc.,  R. 
Co.,  49  Colo.  475.  113  P  1010,  36 
LRANS   412. 

Ga. — Post  v.  Atlantic  Coast  Line 
R.  Co.,  138  Ga.  763,  76  SE  45;  Cen- 
tral R.  Co.  v.  Pickett,  87  Ga.  734,  13 
SE  750;  Nashville,  etc.,  R.  Co.  v.  C. 
V.  Trultt  Co.,  17  Ga,  A.  236,  86  SE 
421;  Shaw  v.  Southern  R.  Co..  17 
Ga.  A.  78,  86  SE  95;  Roberts  v.  Geor- 
gia Southern,  etc.,  R.  Co.,  10  Ga.  A. 
100,  72  SE  942;  Arnold  v.  Louisville, 
etc.,  R.  Co.,  4  Ga.  A.  619,  61  SE  1050; 
Carter  v.  Southern  R.  Co.,  3  Ga.  A. 
34.   59   SE  209. 

111. — Wabash  R.  Co.  v.  Johnson,  114 
111.  A.  645. 

Iowa. — Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  231,  60  NW  608,  50  Am 
SR  560. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Wright,  78  Kan.  94,  95  P  1132. 

Ky. — Howard  v.  Illinois  Cent.  R. 
Co.,   161  Ky.   783.  171   SW   442. 


Mich. — Soper  v.  Pontiac,  etc,  R. 
Co.,  113  Mich.  443,  71  NW  853. 

Minn. — Naumen  v.  Great  Northern 
R.  Co..  131  Minn.  217,  164  NW  1076; 
Robinson  v.  Great  Northern  R.  Co., 
123  Minn.  495,  144  NW  220. 

Mias. — Williams  v.  Yazoo,  etc,  R 
Co.,  93  Miss.  77,  46  S  399;  Lasky  v. 
Southern  Express  Co.,  92  Miss.  268. 
45   S   869. 

Mo. — Kolkmeyer  v.  Chicago,  etc., 
R.  Co..  192  Mo.  A  188.  182  SW  794; 
Sims  v.  Missouri  Pac.  R.  Co.,  177 
Mo.  A.  18,  163  SW  275;  McFall  v. 
Wabash  R.  Co.,  117  Mo.  A.  477,  94 
SW  570. 

N.  H. — Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  614. 

N.  Y. — Cheney  Piano  Action  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  152 
NYS  285. 

N.  C. — Newborn  v.  Louisville,  etc.. 
R.  Co..  170  N.  C.  206,  87  SB  37; 
Hlnkle  v.  Southern  R.  Co.,  126  N.  C. 
932,  36  SE  348.  78  AmSR  685;  Wood 
v.  Southern  Express  Co.,  118  N.  C. 
1056,  24  SE  704. 

Okl. — Atchison,  etc.,  R.  Co.  v.  Rob- 
inson, 36  Okl.  436.  129  P  20;  St.  Louis, 
etc.,  R.  Co.  v.  James,  36  Okl.  196. 
128  P  279. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co.,  12  Or.  49,  6  P  160. 

Pa. — Eckert  v.  Pennsylvania  R  Co.. 
211  Pa.  267,  60  A  781,  107  AmSR 
571;  Pavitt  v.  Lehigh  Valley  R.  Co., 
153  Pa.  802,  26  A  1107;  Shoemaker 
v.  Adams  Express  Co.,  61  Pa.  Super. 
284;  Conrad  Schopp  Fruit  Co.  v. 
Pittsburg,  etc.,  R.  Co.,  43  Pa.  Super. 
481. 

S.  C— Gilliland  v.  Southern  R.  Co.. 
85  S.  C.  26,  67  SE  20,  137  AmSR  861. 
27   LRANS   1106. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Hood,  66  Tex.  Civ.  A.  636,  120  SW 
236. 

[a]  A  stipulation  fixing  the  Urn* 
and  manner  of  notice  of  injury  may 
be  waived  by  the  carrier.  St.  LouK 
etc..  R.  Co.  v.  Ladd,  33  Okl.  160,  124 
P  461. 

[b]  Waiver  either  in  whole  or  ia 
part.— Provisions'  providing  for  no- 
tice of  claim  within  a  certain  time 
or  fixing  a  period  limiting  the  time 
within  which  the  shipper  may  sue 
are  provisions  for  the  carrier's  bene- 
fit and  may  be  waived  In  whole  or 
In  part.  Chicago,  etc.,  R.  Co.  v.  Calu- 
met Farms,  194  111.  9,  64  NE  1095, 
88  AmSR  68. 

[cl  Vow  agreement,  estoppel,  and 
consideration. — The  waiver  need  not 
be  based  on  a  new  agreement  or  es- 
tonpel  and  no  consideration  in  neces- 
sary. Cheney  Piano  Co.  v.  New  York 
Cent.,  etc.,  R.  Co..  85  Misc.  157,  148 
NYS    108    raff    162    NYS    2851]. 

77.  Blackmer,  etc..  Pipe  Co.  v.  Mo- 
bile, etc.  R.  Co..  137  Mo.  A.  479.  11J 
SW  1;  Summers  v.  Wabash  R  Co.. 
114  Mo.  A.  452,  79  SW  481  [app  dlsm 
199  U.  S.  610  mem,  26  SCt  745  mem. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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state  shipments  are  concerned.™  The  carrier  in 
order  to  avail  itself  .of  stipulations  of  this  nature 
most  show  that  it  has  done  nothing  to  mislead  the 
shipper  or  cause  him  to  believe  that  he  has  waived 
the  requirement.™  The  waiver  need  not  be  and  sel- 
dom is  express,  but  may  be  implied  from  the  con- 
duct of  the  carrier.80  But  it  has  been  held  that,  if 
waiver  by  conduct  is  relied  on,  it  must  appear  that 
the  shipper  was  caused  to  occupy  a  more  disadvan- 
tageous position  than  he  would  have  occupied  but 
for  that  conduct.81 
[i  486]    b.    What  Amounts  to  Waiver— (1)    In 


General.  Where  the  requirement  as  to  making  a 
claim  for  damages  within  the  time  and  in  the  man- 
ner specified  can  be  waived,82  it  may  be  waived  by 
failing  to  object  to  the  form  of  a  defective  notice, 
or  by  entertaining  and  proceeding  to  consider  and 
negotiate  with  reference  to  the  claim.88 

[  $  497]  ■  (2)  Failure  to  Object  to  Verbal  Notice. 
Where  a  waiver  is  permissible,84  a  carrier  by  accept- 
ing a  verbal  claim  for  the  losp  of  goods  without 
protest,  and  by  undertaking  to  deal  with  the  claim, 
thereby  waives  the  requirement  in  the  contract  of 
shipment  that  claims  shall  be  in  writing.88 


50  I»  ed.  332  mem];  and  cases  supra 
note  76. 

W.  Hull  v.  Chicago  Great  West- 
ern R.  Co..  193  Mo.  A.  425.  185  SW 
1155;    and    cases    supra    note    76. 

"We  do  not  regard  this  federal  rule 
which  pertains  to  a  purpose  peculiar 
to  the  Interstate  Commerce  Law  as 
one  we  should  allow  to  overturn  a 
settled  rule  long  recognized  In  the 
Jurisprudence  or  this  state.  .  .  . 
The  rights  of  the  parties  must  be 
governed  by  the  laws  and  juridical 
policies  of  this  state"  in  cases  where 
intra-atate  shipments  are  involved. 
Hull  v.  Chicago  Great  Western  R. 
Co..  193  Mo.  A.  425,  429,  185  SW  1156. 

78.  Lasky  v.  Southern  Express 
Co..  92  Miss.  268.  46  S  869.  See  also 
infra  i  501. 

80.  Ga. — Roberts  v.  Georgia  South- 
ern R.  Co.,  10  Ga,  A.  100.  72  SE  942. 

111. — Chicago,  etc..  R.  Co.  v.  Calu- 
met Stock  Arms,  194  111.  9,  64  NE 
1095,  88  AmSR  68. 

Iowa. — Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  231,  60  NW  608,  54  Am 
SR  560. 

Miss, — Lasky  v.  Southern  Express 
Co.,  92  Miss.  268,  45  S  869. 

N.  C. — Hinkle  v.  Southern  R.  Co., 
126  N.  C.  932,  36  SE  348.  78  AmSR 
685. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
James,  36  Okl.  196,  128  P  279;  St. 
Louis,  etc.,  R.  Co.  v.  Ladd.  33  Okl. 
160.  124  P  461. 

91.  St.  Louis,  etc.,  R.  Co.  v.  Ladd, 
33  Okl.  160,  124  P  461;  Old  Dominion 
SS.  Co.  v.  Flanary.  Ill  Va.  816,  69 
SE  1107;  Atlantic  Coast  Line  R.  Co. 
▼.  Bryan.  109  Va.  623    66  SE  30, 

83.     See  supra  9  495. 

83.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Laser  Grain  Co.,  120  Ark.  119,  179 
SW  189;  St.  Louis  Southwestern  R. 
Co.  v.  Grayson,  89  Ark.  154,  115  SW 
933.  i 

Ga.— Central  R.  Co.  v.  Pickett,  87 
Ga.  734.  13  SE  750;  Shaw  v.  Southern 
R.  Co.,  17  Ga.  A.  78.  86  SE  95. 

III. — Wabash  R.  Co.  v.  Brown.  162. 
m.  484.  89  NE  273;  Chicago,  etc..  R. 
Co.  v.  Grimes,  71  111.  A.  397. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Heath.  22  Ind.  A.  47,  53  NE  198. 

Iowa. — Hudson  v.  Northern  Pac.  R. 
Co.,  92  Iowa  231,  60  NW  608.  54  Am 
SR   550. 

Ky. — Owen  v.  Louisville,  etc.,  R. 
Co..  87  Ky.  626.  9  SW  698,  841,  10 
KyL  554;  Louisville,  etc.,  R.  Co.  v. 
Lazarus.  13  KyL  461. 

Md. — Merchants',  etc.,  Transp.  Co. 
v.  Elchberg.  109  Md.  211,  71  A  993, 
130  AmSR  524. 

Mich. — Soper  v.  Pontlac.  etc.,  R. 
Co..  113  Mich.  443,  71  NW  853. 

Minn. — Banks  v.  Pennsylvania  R. 
Co.,   Ill   Minn.  48.  126  NW  410. 

Miss. — Illinois  Cent.  R.  Co.  v.  Bo- 
gard.  78  Miss.  11,  27  S  879. 

Mo. — Ward  v.  Missouri  Pac.  R.  Co., 
158  Mo.  226,  68  SW  28;  Rice  v.  Kan- 
sas Pac.  R  Co.,  63  Mo.  314;  Harring- 
ton v.  Chicago,  etc.,  R.  Co.,  143  Mo. 
A.  418,  128  SW  807;  Blackmer,  etc.. 
Pipe  Co.  v.  Mobile,  etc.,  R.  Co..  187 
Mo.  A.  479,  119  SW  1;  Ratliff  v. 
Qulncy,  etc.,  R.  Co.,  118  Mo.  A.  644, 
94  SW  1005;  Jones  v.  Qulncy.  etc.,  R. 
Co..  117  Mo.  A.  623,  94  SW  736;  Sum- 
mers v.  Wabash  R.  Co..  114  Mo.  A. 
462.  79  SW  481;  One  Hundred  and 
One  Live  Stock  Co.  v.  Kansas 
City,  etc.,  R.  Co.,  100  Mo.  A.  674,  75 
SW  782;  Hamilton  v.  Wabash  R.  Co., 
80  Mo.  A  597;  Richardson  v.  Chicago, 


etc.,  R.  Co.,  62  Mo.  A.  1;  Harned  v. 
Missouri  Pac.  R.  Co.,  51  Mo.  A.  482; 
Hess  v.  Missouri  Pac  R.  Co.,  40  Mo. 
A.  202. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642. 

N.  H. — Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  514. 

N.  Y. — Isham  v.  Erie  R.  Co„  112 
App.  Div.  612,  98  NYS  609  [aft  191 
N.  Y.  647  mem,  85  NE  1111  meml; 
Jennings  v.  Grand  Trunk  R.  Co.,  52 
Hun  227,  5  NYS  140  [aft  127  N.  Y. 
438,  28  NE  3941;  Lynch  v.  Now  York 
Cent.,  etc..  R.  Co..  89  Mls< .  47::.  -1.6, 
153  NYS  633  [aft  156  NYS  1131  mem 
and  cit  Cycl;  Magnus  v.  Piatt,  62 
Misc.  499,  116  NYS  824;  Frankfurt  v. 
Weir.  40  Misc.  683,  83  NYS  112;  Falk- 
enberg  v.  Erie  R.  Co.,  28  Misc.  165, 
59  NYS  44;  Cheney  Piano  Action  Co. 
v.  New  York  Cent.,  etc.,  R.  Co..  152 
NYS  285. 

N.  C— U.  S.  Watch  Case  Co.  v. 
Southern  Express  Co.,  120  N.  C.  361, 
27  SE  74.  ...,_,» 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co..  12  Or.  49,  6  P  160. 

S.  C— Kelly  v.  Southern  R.  Co.,  84 
S.  C.  249,   66  SE  198.   137  AmSR  842. 

Tex. — International,  etc.,  R.  Co.  v. 
Underwood,  62  Tex.  21;  St.  Louts, 
etc.,  R.  Co.  v.  Wall,  (Civ.  A.)  165  SW 
627;  Chicago,  etc..  R.  Co.  v.  Linger, 
(Civ.  A.)   156  SW  298.  ,    , 

[a]  Tins,  (1)  notice  of  injury  to 
cattle,  having  been  mailed  in  time 
to  reach  defendant's  claim  agent 
within  the  time  limited  by  the  con- 
tract, was  not  delivered  until  two 
days  beyond  the  time  so  fixed,  and 
defendant's  general  freight  agent  ac- 
knowledged receipt  of  the  notice  and 
did  not  mention  that  it  had  been 
received  too  late,  but  asked  for  fur- 
ther information,  promising  to  en- 
deavor to  arrange  an  equitable  set- 
tlement without  delay,  it  was  held 
to  indicate  an  Intention  to  waive  no- 
tice entertained  prior  to  the  expira- 
tion of  the  period  prescribed  therefor. 
Vencill  v.  Qulncy,  etc.,  R.  Co.,  132 
Mo.  A.  722,  112  SW  1030.  (2)  An 
express  company  waives  a  stipulation 
in  Its  bill  of  lading  that  demand  of 
payment  for  loss  or  damage  must  be 
made  within  thirty  days  from  the 
date  of  the  bill  of  lading  by  stating 
that  it  is  searching  for  the  package 
In  answer  to  the  shipper's  demand 
for  the  return  thereof  and,  when  the 
package  Is  found,  by  accepting  the 
shipper' 8  instructions  to  sell  if.  U. 
S.  Watch  Case  Co.  v.  Southern  Ex- 
press Co.,  120  N.  C.  861,  27  SE  74. 
(3)  Where  several  letters  passed,  and 
the  carrier  more  than  three  months 
after  the  loss  requested  an  Itemized 
statement  of  loss,  with  which  re- 
quest the  shipper  complied,  it  was 
held  that  the  carrier  waived  a  com- 
pliance with  a  requirement  of  the 
shipment  contract  as  to  time  of  no- 
tice within  fifteen  days.  Robinson 
v.  Great  Northern  R.  Co.,  123  Minn. 
496,  144  NW  220.  (4)  Where  the 
shipping  contract  contains  a  require- 
ment both  that  notice  of  loss  or  dam- 
age, and  suit  therefor,  shall  be 
brought  within  a  designated  time, 
the  holding  for  Investigation  of  a 
claim  for  loss  or  injury  until  after 
the  expiration  of  the  time  fixed  to 
bring  suit  operates  as  a  waiver  of 
an  objection  that  the  notice  was  not 
filed  In  time.  Sims  v.  Missouri  Pac. 
R.  Co.,  177  Mo.  A.  1*.  163  SW  275. 

[b]  Agreement   to   sell   goods   to 


reduce  damages. — The  requirement  of 
filing  notice  within  a  designated  time 
is  waived  if  as  soon  as  it  was  ascer- 
tained that  the  goods  were  damaged 
it  was  agreed  that  the  carrier  should 
sell  the  goods  in  their  damaged  con- 
dition for  the  purpose  of  reducing 
the  loss.  Peoria  Packing  Co.  v. 
Nashville,  etc.,  R.  Co.,  164  111.  A. 
646,  650  (where  the  court  said:  "Un- 
der that  arrangement  appellee  could 
hardly  be  required  to  file  its  claim 
for  loss  and  damages  until  the  ac- 
tual amount  of  such  loss  and  damage 
could  be  ascertained,  and  that  could 
not  be  done  Until  after  the  sale,  con- 
sented to  by  appellant  as  the  method 
of  ascertaining  and  reducing  the  loss, 
had  been  completed"). 

[c]  Inspecting  shipment  and  mak- 
ing memorandum,  of  olaim. — The  giv- 
ing of  a  written  notice  of  claim  of 
injury  to  a  live  stock  shipment, 
which  the  contract  of  shipment  pro- 
vides shall  be  given  before  the  stock 
Is  removed.  Is  waived  by  the  carrier's 
station  agent  at  destination  knowing 
that  the  owner  claimed  that  the  stock 
was  injured,  and  by  the  agent's  in- 
specting the  stock  and  learning  its 
condition  and  taking  a  memorandum 
of  the  claim,  and  then  agreeing  that 
the  owner  can  remove  it.  Missouri, 
etc.,  R.  Co.  v.  Hood,  65  Tex.  Civ.  A. 
636,  120  SW  236. 

84.  See  supra  i   495. 

85.  Ark. — St,  Louis,  etc..  R.  Co.  v. 
Jacobs,  70  Ark.  401.  68  SW  248. 

Ga. — Hill  v.  Western  Union  Tel. 
Co.,  85  Ga.  425,  11  SE  874,  21  AmSR 
166;  Louisville  etc.,  R.  Co.  v.  Tharpe, 
11  Ga.  A.  466.  75  SE  677;  Carter  v. 
Southern  R.  Co.,  3  Ga.  A.  34,  69  SE 
209. 

111. — Chicago,  etc.,  R.  Co.  v.  Grimes, 
71    111.   A.    397. 

Miss. — Lasky  v.  Southern  Express 
Co.,  92  Miss.  268,  271,  45  S  869  [cit 
Cyc];  Southern  Express  Co.  v.  Steven- 
son. 89  Miss.  233,  42  S  670. 

Mo. — Ward  v.  Missouri  Pac.  R.  Co., 
158  Mo.  226.  58  SW  28:  Blackmer,  etc., 
Pipe  Co.  v.  Mobile,  etc.,  R.  Co..  137 
Mo.  A.  479,  119  SW  1;  Clubb  v.  St. 
Louis,  etc.,  R.  Co.,  136  Mo.  A.  1,  117 
SW  110. 

N.  Y. — Falkenberg  v.  Erie  R.  Co., 
28  Misc.  165,  59  NTS  44. 

N.  C. — Kime  v.  Southern  R.  Co., 
153  N.  C.  398,  69  SE  264. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Young,  30  Okl.  888.  120  P  999. 

"If  the  carrier  intends  to  stand 
upon  this  stipulation,  it  must  decline 
to  have  anything  to  do  with  a  claim 
which  is  propounded  verbally,  and 
notify  the  person  undertaking  to  pro- 
pound his  claim  in  this  way  at  the 
time;  and  If  It  does  not,  and  deals 
with  the  claim  in  any  way  or  does 
anything  which  reasonably  leads  the 
shipper  into  the  belief  that  this  re- 
quirement has  been  waived,  it  cannot 
afterwards  Insist  upon  it."  Lasky  v. 
Southern  Express  Co.,  92  Miss.  268, 
274,  45  S  869. 

[a]  Thus,  (1)  a  clause  in  a  bill 
of  lading  that  the  claim  for  damage 
must  be  made  tn  writing,  and  if  It  is 
delayed  for  more  than  thirty  days 
after  delivery,  the  carrier  shall  not 
be  liable  Is  waived  where  the  station 
agent  was  verbally  notified  within 
the  time  prescribed,  and  he  notified 
the  carrier,  and  after  the  expiration 
of  that  time  the  freight  claim  agent 
on  having  his  attention  called  to  the 
matter  wrote  claimant  that  he  could 
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[(  498]  (3)  Failure  to  Object  for  Want  of  Veri- 
fication. In  a  proper  case  for  waiver,8"  failure  to 
object  to  a  claim  for  want  of  verification-  in  accord- 
ance with  the  contract  of  shipment,  and  entering 
into  negotiations  for  a  settlement  thereof,87  or  in- 
vestigating the  merits  of  the  claim,88  or  a  direct 
denial  of  liability  for  the  loss  or  injury-  sustained,8* 
amounts  to  a  waiver  of  any  objection  on  the  ground 
that  the  claim  was  not  verified. 

[i  499]  (4)  Rejecting  Claims  on  Grounds 
Other  Than  Want  of,  or  Defect  in,  Notice.  Where 
waivers  are  not  prohibited,*0  the  rejection  of  a 
claim  on  grounds  other  than  noncompliance  or  an 
insufficient  compliance  with  a  contractual  require- 
ment that  notice  of  claim  for  loss  or  injury  shall 
be  given  the  carrier  operates  as  a  waiver  of  the 
contractual  requirement.*1  In  other  words,  where 
the  carrier  states  a  specific  ground  of  objection, 
any  other  objection  which  it  could  have  made  is 
waived.*1 

[4  500]  (5)  Misleading  Owner  of  Goods  as  to 
Necessity  of  Notice.  In  a  proper  case  of  waiver,*8 
where  the  acts  of  the  carrier  are  such  as  to  mislead 
the  owner  of  the  goods  as  to  the  necessity  of  giving 
notice,  it  must  be  considered  to  have  waived  notice. 
Even  though  the  act  of  the  carrier  was  uninten- 
tional, it  cannot  claim  immunity  through  the  very 

And  no  record  of  the  claim  and  asked 
for  certain  papers  In  case  a  "regu- 
lar" claim  had  not  been  presented, 
and  expressed  the  company's  willing- 
ness to  make  a  prompt  adjustment  If 
It  should  be  found  liable.  Falken- 
berg  v.  Erie  R.  Co.,  28  Misc.  1«5.  59 
NTS  44.  (2)  Where  defendant  was 
verbally  notified  of  damage  to  stock 
and  the  different  agents  notified  en- 
tered on  examination  and  investiga- 
tion of  the  claim  without  intimating 
that  a  specific  claim  in  writing  was 
desired,    and    where    it    was    subse- 

auently  agreed  that  the  question  of 
amage  should  be  deferred  and  be 
taken  up  for  adjustment  at  a  later 
date,  there  was  a  waiver  of  written 
notice.  Kolkmeyer  v.  Chicago,  etc., 
R  Co.,  1»2  Mo.  A.  188.  182  SW  794. 
88.     See  supra  |  496. 

87.  Soper  v.  Pontiac,  etc.,  R.  Co., 
113  Mich.  448,  71  NW  853:  Williams 
v.  Yaxoo,  etc,  R.  Co.,  93  Miss.  77,  46 
S  399;  Illinois  Cent.  R  Co.  v.  Bogard, 
78  Miss.  11,  27  S  879;  Summers  v. 
Wabash  R  Co.,  114  Mo.  A.  452,  79 
SW481  [app  dism  199  U.  S.  610  mem, 
26  SCt  745  mem,  50  L.  ed.  332  mem). 

88.  Farmers'  Bank  v.  St.  Louis, 
etc..  R.  Co.,  119  Mo.  A.  1.  95  SW  286; 
Bushnell  v.  Wabash  R.  Co.,  118  Mo. 
A.  618,  94  SW  1001. 

88.  Ingwersen  v.  St  Louis,  etc., 
R.  Co.,  116  Mo.  A.  189,  92  SW  867. 

•O.     See  supra  5   495. 

•1.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Shepherd,  7  Ala.  A  496.  61  S  14. 

Ga. — Post  v.  Atlantic  Coast  Line  R. 
Co..  138  Ga.  763,  76  SE  45. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Rudy,  173  Ind.  181,  89  NE  951;  West- 
ern Assur.  Co.  v.  McAlpin,  23  Ind. 
A.  220,  65  NE  119.  77  AmSR  423. 

Iowa. — Hudson  v.  Northern  Pac  R. 
Co.,  92  Iowa  231.  60  NW  608,  64 
AmSR  660. 

Kan. — Watkins  Merchandise  Co.  v. 
Missouri,  etc.,  R  Co.,  82  Kan.  808, 
108  P  116. 

Md. — Peninsula  Produce  Exch.  v. 
New  York.  etc..  R.  Co.,  122  Md.  231, 
89  A  437 

Mich.— Wallace  v.  Lake  Shore,  etc., 
R.  Co..  138  Mich.   683.  96  NW  750. 

Mo. — Hull  v.  Chicago  Great  West- 
ern R  Co.,  193  Mo.  A.  425,  186  SW 
1155;  Watson  v.  Union  Pac.  R  Co., 
178    SW    871;    McPall    v.    Wabash    R. 


acts  which  misled  the  owner.*8 

[4  501]  (6)  Other  Waivers.  Where  waivers 
are  not  prohibited,**  the  requirement  of  notice  is 
waived  where  in  an  action  for  damages  caused  by 
delay  defendant  moves  for  a  nonsuit,  and  failure 
to  give  the  required  notice  is  not  made  a  ground  of 
the  motion.97  Where  the  routing  in  a  shipper's 
receipt  is  deviated  from  by  the  fault  of  an  initial 
carrier,  it  cannot  take  advantage  of  a  stipulation  in 
the  bill  of  lading  concerning  the  time  for  giving 
notice  of  a  claim  for  damages  or  valuation  of  prop- 
erty in  case  of  loss.*8  Sending  a  letter  by  the  agent 
of  the  carrier  to  the  shipper  after  his  failure  to  file 
notice  of  claim  within  the  required  time,  which*  does 
no  more  than  show  a  possible  willingness  to  treat 
with  the  shipper  after  receiving .  and  examining 
papers  asked  for,  does  not  amount  to  a  waiver  of 
the  requirement  of  notice.**  The  act  of  the  carrier 
in  sending  out  tracers  for  a  lost  shipment  after  its 
exemption  from  liability  has  attached  under  a  pro- 
vision of  the  bill  of  lading  requiring  written  claim 
for  loss  within  a  specified  time  is  not  a  waiver  of 
the  exemption.1  Mere  knowledge  on  the  part  of  the 
claim  agent  of  a  railway  company  that  the  shipper 
claimed  damages  for  injuries  to  his  eattle,  unac- 
companied by  any  act  on  the  part  of  the  claim  agent 
looking  to  the  adjustment  of  the  loss,  is  not  suffi- 


ce, 117  Mo.  A  477,  94  SW  670;  One 
Hundred  and  One  Live  Stock  -Co.  v. 
Kansas  City,  etc.,  R.  Co.,  100  Mo.  A. 
674,  75  SW  782. 


N.  Y. — Frankfurt  v.  Weir.  40  Misc. 
683,   83  NTS  112. 

Pa. — Conrad  Schopp  Fruit  Co.  v. 
Pittsburg,  etc.,  R  Co.,  43  Pa.  Super. 
481. 

[a]  Thus,  (1)  there  is  a  waiver  of 
the  requirement  to  give  notice  where 
the  carrier  declines  payment  on  the 
ground  that  the  injury  was  not  due 
to  its  conduct.  Post  v.  Atlantic  Coast 
Line  R.  Co.,  138  Ga.  768.  76  BE  46; 
One  Hundred  and  One  Live  Stock  Co. 
v.  Kansas  City,  etc..  R.  Co.,  100  Mo. 
A  674,  75  SW  782;  Conrad  Schopp 
Fruit  Co.  v.  Pittsburg,  etc.,  R.  Co.. 
43  Pa.  Super.  481.  But'  see  Gamble- 
Robinson  Commn.  Co.  v.  Northern 
Pac.  R  Co..  119  Minn.  40,  137  NW  19 
[dist  Banks  v.  Pennsylvania  R.  Co., 
Ill  Minn.  48,  126  NW  4101  (holding 
that  a  waiver  of  such  a  notice  cannot 
be  predicated  on  a  mere  denial  of 
liability  when  the  claim  is  pre- 
sented). (2)  As  where  the  carrier 
Insisted  that  the  loss  was  due  to  a 
defective  car  furnished  by  the  ship- 

Ser.  Watkins  Merchandise  Co.  v. 
llssouri,  etc.,  R.  Co.,  82  Kan.  308, 
108  P  116.  (3)  A  denial  of  any  right 
of  the  party  making  the  claim  to 
look  to  the  carrier  for  damages  for 
the  loss  complained  of  la  inconsistent 
with  an  Intention  on  its  part  to 
recognise  its  contractual  liability  to 
bim  if  the  stipulated  condition  was 
compiled  with.  Louisville,  etc.;  R. 
Co.  v.  Shepherd,  7  Ala.  A.  496.  61  S 
14.  (4)  Although  a  claim  is  pre- 
sented to  the  general  agent  instead 
of  at  the  point  of  delivery  as  re- 
quired by  the  notice,  the  objection 
on  this  account  is  waived  where  the 
notice  was  handled  as  a  properly  pre- 
sented claim  which  was  thereafter 
rejected  on  Its  merits.  Watson  v. 
Union  Pac.  R.  Co.,  (Mo.  A.)  178  SW 
871.  (6)  A  stipulation  that  the  claim 
must  be  presented  within  four 
months  is  waived  by  the  carrier  not 
raising  objection  to  the  time  of  pres- 
entation, but  rejecting  the  claim  on 
the  ground  of  proper  delivery  of  the 
goods.  Peninsula  Produce  Exch.  v. 
New  York,  etc  R  Co.,  122  Md.  231. 
89  A  437 

92.  Cleveland,  etc..  R.  Co.  v.  Heath, 
22  Ind.  K.  47,  53  NE  198. 

93.  See  supra  {   495. 

94.  Adams '  v.  Colorado,  etc.,  R. 
Co.,  49  Colo.  476,  113  P  1010.  86  LRA 
NS  412;  Banks  v.  Pennsylvania  R. 
Co.,  Ill  Minn.  48,  126  NW  410;  Mar- 
rus  v.  New  Haven  Steamboat  Co.,  30 


Misc.  431,  62  NYS  474  [rev  60  NTS 
994]. 

[a]  Thus,  (1)  where  plaintiff  In 
an  action  against  a  carrier  for  mis- 
delivery of  goods  had  been  prevented 
from  filing  a  claim  for  the  goods 
within  the  required  time  by  reason 
of  defendant's  falsely  informing  him 
that  the  goods  were  still  in  Its  pos- 
session and  would  be  returned,  de- 
fendant was  estopped  to  plead  the 
condition  In  the  bill  of  lading  re- 
quiring claims  for  losses  to  be  made 
within  thirty  days  after  due  time  for 
delivery  as  a  defense  to  the  action. 
Marrus  v.  New  Haven  Steamboat  Co, 
30  Misc.  421.  62  NYS  474  [>ev  60 
NYS  994].  (2)  Where  a  carrier's 
transportation  contract  required  suit 
for  loss  or  damage  should  be  brought 
within  ninety  days,  and  not  after- 
ward, an  allegation  that  defendant 
led  plaintiff  to  believe  that  his  claim 
would  be  settled  without  suit,  and 
that  though  more  than  ninety  days 
expired  before  action  was  brought 
defendant  took  more  than  that  time 
to  investigate  the  claim  before  re- 
fusing to  pay  It,  and  verbally  agreed 
that  if  payment  was  finally  refused 
It  would  waive  compliance  with  the 
contract  limitation,  alleged  sufficient 
facts  to  show  a  waiver  thereof  or  an 
estoppel.  Adams  v.  Colorado,  etc,  R 
Co.,  49  Colo.  475,  113  P  1010.  36  LRA 
NS  412. 

95.  Marrus  v.  New  Haven  Steam- 
boat Co.,  20  Misc.  421.  62  NYS  474. 

98.     See  supra  i  495. 

97.  Richardson  v.  New  York  Cent, 
etc..  R  Co,  122  App.  Dlv.  120.  104 
NTS  702. 

98.  Watson  v.  Missouri  Pac  R 
Co,  187  111.  A.  220. 

99.  Atlantic  Coast  Line  R  Co.  v. 
Bryan.  109  Va.  623.  66  SE  20. 

1.  Old  Dominion  SS.  Co.  v.  Flan- 
ary.  Ill  Va.  816,  69  SE  1107.  See 
also  H.  A.  Drury  Co.  v.  Canadian  Pac. 
R.  Co,  48  Que.  Super.  326,  327  (hold- 
ing that  the  carrier  is  not  prevented 
from  availing  itself  of  the  above 
clause  because  It  had  during  a  cer- 
tain time  made  searches  to  And  the 
lost  goods;  such  act  on  the  part  of 
the'  carrier  cannot  be  considered  as 
an  acquiescence  in  its  responsibility 
or  have  the  effect  of  extending  the 
delay  mentioned  In  the  bill  of  lading). 

"It  was  right  and  proper,  under  the 
circumstances,  that  it  should  do  all 
in  its  power  to  save  the  consignor 
harmless,  and  in  doing  so  Its  action 
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eient  to  constitute  a  waiver  of  the  stipulation  re- 
quiring the  claim  to  be  made  in  writing  within  a 
prescribed  time.*  The  mere  fact  that  defendant's 
veterinary  surgeon  examined  stock  transported  and 
reported  the  result  of  his  examination  to  one  of 
defendant '8  officers  is  not  enough  to  warrant  a 
reasonable  inference  of  the  waiver  of  the  stipula- 
tion requiring  notice.9  Where,  in  an  action  against 
a  carrier  of  live  stock  for  shrinkage  and  loss  by 
decline  in  the  market  by  delay  in  transportation, 
the  parties  by  stipulation  fixed  the  loss  by  decline 
in  market  and  the  loss  from  shrinkage,  and  agreed 
that  the  shipment  was  under  a  speeial  contract 
limiting  the  liability  of  the  carrier,  and  that  the 
condition  of  the  stock  was  poor  when  it  arrived  at 
destination  too  late  for  the  market  on  the  day  of 
arrival,  the  stipulation  was  held  not  a  waiver  of 
notice  by  the  shipper  of  loss  from  shrinkage.4 

[J  502]  c  Tims  within  Which  Acts  Constitut- 
ing Waiw  Must  Occur.  In  a  number  of  decisions 
it  is  held  that  acts  relied  on  to  constitute  a  waiver 
of  a  contractual  requirement  as  to  notice  mnst  oc- 
cur before  the  expiration  of  the  time  limited  for 
giving  notice;1  otherwise  they  do  not  amount  to  a 
waiver.*  The  decided  weight  of  authority,  how- 
ever, is  to  the  contrary,'  the  view  being  taken  that 
•"it  is  inconsistent  with  the  claim  of  immunity  from 
liability  that  it  should  recognize  any  obligation  to 


the  plaintiff  after  the  expiration"  of  the  time  lim- 
ited for  presenting  the  notice.' 

[i  503]  d.  Who  May  Waive  Notice  for  Car- 
rier.9 Agents  authorised  to  receive  claims  for  dam- 
ages have  power  to  waive  compliance  by  acts  or 
conduct  within  such  time  reasonably  calculated  to 
induce  the  shipper  to  believe  that  written  notice 
would  not  be  required.10  But  a  station  agent  with- 
out express  authority  has  no  power  to  waive  a  stip- 
ulation in  a  contract  of  shipment  requiring  notice 
of  claim  for  loss  or  damages." 

[$504]  e.  Contractual  Prohibition  against  Waiver. 
A  provision  in  a  shipping  contract  that  no  agent  of 
the  carrier  shall  have  power  to  waive  any  of  its  pro- 
visions is  valid;11  and  under  a  provision  of  this 
character  no  agent  of  the  carrier  has  power  to  waive 
a  requirement  that  notice  of  claim  for  damages  shall 
be  given.1'  Nevertheless  it  seems  that  the  unauthor- 
ized act  of  the  agent  in  assuming  to  waive  a  require- 
ment of  this  nature  may  be  ratified  by  the  carrier.14 

[(  505]  0.  Contractual  Limitations  as  to  Time 
for  Bringing  Suit — 1.  In  General  In  the  absence 
of  any  express  statutory  prohibition,19  according  to 
the  great  weight  of  authority,  it  is  competent  for 
the  parties  to  a  contract  of  shipment  to  agree  on  a 
limitation  of  time  shorter  than  the  statutory  limita- 
tion, within  which  action  for  breach  of  the  con- 
tract shall  be  brought,  and  such  a  limitation  will  be 


should  not  be  regarded  as  implying 
an  Intention  to  waive  its  then  vested 
right."  Atlantic  Coast  Line  R.  Co.  v. 
Bryan,  109  Va.  623.  527,   66  SE  30. 

8.  St  Louis,  etc,  R.  Co.  v.  Shep- 
herd.  IIS  Ark.   248.  168  SW  137. 

3.  Crawford  v.  Southern  R.  Co., 
101   S.  C.   622.   36   SE  19. 

4.  Riddler  v.  Missouri  Pac  R.  Co., 
184  Mo.  A.  709,  716.  171  SW-  632 
(where  the  court  said:  "The  loss 
from  shrinkage  claimed  by  plaintiff 
was  so  small  that  it  was  better  to 
admit  the  amount  without  knowing 
whether  it  was  correct  or  not  than 
to  compel  plalntlir  to  bring  wit- 
nesses, or  take  depositions,  to  prove 
the  loss  and  thus  increase  the  costs 
by  a  sum  in  excess  of  the  amount  of 
the  claim.  The  stipulation  was  noth- 
ing more  than  an  arbitrary  valuation 
of  the  shrinkage  which  should  be 
conclusive  in  case  the  notice  was 
waived  or  was  held  not  to  apply"). 

6.  Howard  v.  Illinois  Cent.  R.  Co., 
161  Ky.  783.  171  SW  442;  Gamble- 
Robinson  Commn.  Co.  v.  Northern 
Pac.  R  Co..  119  Minn.  40.  137  NW 
19:  Vencill  v.  Qulney,  etc.,  R.  Co.. 
132  Mo.  A.  722.  112  SW  1030;  Letts 
v.  Wabash  R.  Co..  181  Mo.  A  270,  111 
SW  138.  See  also  Virginia-Carolina 
Chemical  Co.  v.  Southern  Express 
Co-  110  Va.  666.  66  SE  838  (recog- 
nising the  rule). 

"In  determining  what  acts  or  con- 
duct on  the  part  of  a  person  en- 
titled to  notice  of  claim,  under  a 
contract  stipulation  like  that  here  In 
question,  will  constitute  a  waiver  of 
notice,  a  distinction  is  to  be  observed 
between  those  cases  where  the  al- 
leged waiver  occurred  before  the  ex- 
piration of  the  time  fixed  by  the  con- 
tract for  the  service  of  the  notice  and 
those  cases  where  the  acts  and  con- 
duct relied  upon  occurred  after  that 
date.  Acts  and  conduct  occurring  at 
a  time  when  the  notice  could  prop- 
erly be  served,  having  a  tendency  to 
lead  to  the  belief  that  formal  notice 
will  not  be  insisted  upon,  or  which 
are  inconsistent  with  an  intention  to 
rely  upon  a  compliance  with  the  con- 
tract in  that  respect,  constitute  a 
waiver  which,  on  the  theory  of  equi- 
table estoppel,  the  party  will  not  be 
permitted  to  repudiate.  But  where, 
as  In  the  case  at  bar,  the  conduct 
relied  upon  as  a  waiver  occurs  after 
the  expiration  of  the  time  limited 
for  the  notice,  the  situation  is  en- 
tirely different.  The  failure  to  give 
the  required  notice  vests  in  the  party 


entitled  to  it  a  complete  defense  to 
an  action  upon  the  asserted  claim, 
and  the  conduct  relied  upon  as  a 
waiver  of  the  defense  should  with 
reasonable  certainty  Justify  the  con- 
clusion that  it  was  intentionally 
waived,  or  be  so  inconsistent  with  an 
Intention  to  insist  upon'  the  defense 
that  the  conclusion  of  waiver  would 
follow  as  a  matter  of  law."  Gamble- 
Robinson  Commn.  Co.  v.  Northern 
Pac.  R.  Co.,  119  Minn.  40,  42,  187  NW 
19. 

6.  See  cases  supra  note  6. 

7.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Grayson,  89  Ark.  164,  116 
SW  933. 

Ga. — Post  v.  Atlantic  Coast  Line  R. 
Co.,  188  Ga.  763,  76  SE  46. 

Md. — Merchants'  etc.,  Transp.  Co. 
v.  Elchberg,  109  Md.  211,  71  A  993. 
130  AmSR  624. 

Mich. — Wallace  v.  Lake  Shore,  eta, 
R  Co..  138  Mich.  688,  96  NW  760. 

N.  Y.— Ismun  v.  Erie  R.  Co„  112 
App.  Dlv.  612.  98  NTS  609  [aff  191 
N.  Y.  647  mem,  86  NE  1111  mem); 
Cheney  Piano  Co.  v.  New  York  Cent., 
etc,  R  Co.,  86  Misc.  167,  148  NYS  108 
[all  162  NYS  2861:  Magnus  v.  Piatt, 
62  Misc.  499,  116  NYS  824.  Compare 
Davenport  v.  Chesapeake,  etc.,  R  Co., 
87  Misc.  303,  146  NYS  866  (holding 
that  the  rule  la  otherwise  as  to  in- 
terstate   shipments). 

N.  C. — U.  8.  Watch  Case  Co.  v. 
Southern  Express  Co.,  120  N.  C.  361, 
27  SE  74. 

S.  C. — Sauls-Baker  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  98  S.  C.  800.  82  SE 
418. 

Tex. — Chicago,  etc,  R  Co.  v. 
Linger,  (Civ.  A.)  166  SW  298. 

[a]  Applications  of  rale.  (1)  A 
provision  of  a  bill  of  lading  that 
claim  for  loss  be  presented  within 
four  months  Is  waived  where  the  car- 
rier, after  the  four  months,  at  the 
consignor's  suggestion,  undertakes  to 
trace  the  goods  and  invites  presenta- 
tion of  a  claim.  A.  C.  'Cheney  Piano 
Co.  v.  New  York  Cent.,  etc.,  R  Co., 
86  Misc.  167.  148  NYS  108.  (2)  A 
waiver  by  the  carrier  of  the  require- 
ment of  the  contract  of  shipment  of 
live  stock  that  notice  of  loss  or  dam- 
age be  presented  within  one  day 
after  arrival  of  the  stock  at  its  des- 
tination may  be  inferred  from  its 
referring  the  claim  to  its  claim  de- 
partment and  negotiating  for  an  ad- 
justment therefor.  St.  Louis  South- 
western R  Co.  v.  Grayson.  89  Ark. 
164,  115  SW  933. 


.  8.  Cheney  Piano  Co.  v.  New  York 
Cent.,  etc.,  R.  Co.,  86  Misc.  167,  161, 
148  NYS  108. 

9.    To  what  agent  notloe  most  be 
given  see  supra  I  489. 
"    10.     Howard    v.    Illinois    Cent.    R 
Co.,  161  Ky.  788,  171  SW  442. 

11.  Missouri,  etc..  R.  Co.  v.  Davis, 
24  Old.  677,  104  P  37,  24  LRANS  866: 
St.  Louis,  etc.,  R.  Co.  v. -Phillips,  17 
Okl.  264,  280,  87  P  470.  But  see 
Nashville,  etc..  R.  Co.  v.  C.  V.  Truitt 
Co.,  17  Ga.  A.  236.  86  SE  421  (holding 
that  the -agent  of  a  terminal  carrier 
who  was  the  agent  of  the  initial  car- 
rier authorized  to  deliver  the  ship- 
ment which  he  contracted  to  forward 
has  authority  to  bind  the  Initial  car- 
rier by  a  waiver  of  contract  requir- 
ing notice  of  claim  to  be  in  writing). 
If  the  rule  was  laid  down  that 
station  agents  of  a  railroad  company, 
without  express  authority,  could 
modify  or  change  the  plain,  unambig- 
uous terms  of  a  written  contract  en- 
tered into  with  the  company,  and  in 
variance  with  the  express  stipula- 
tions and  conditions  of  a  contract, 
the  usefulness  of  such  contracts  and 
the  necessity  of  them  would  be  abso- 
lutely at  an  end.  Such  a  doctrine 
would  deprive  the  defendant  company 
of  the  benefit  of  a  contract  which  the 
courts  have  repeatedly  declared  to  be 
reasonable,  just,  and  valid."  St. 
Louis,  etc.,  R.  Co.  v.  Phillips,  supra. 

19.  Clegg  v.  St.  Louts,  etc.,  R.  Co., 
208  Fed.  971,  122  OCA  273. 

13.  Clegg  v.  St.  Louis,  etc.,  R.  Co., 
203  Fed.  911,  122  OCA  273;  Missouri, 
etc,  R  Co.  v.  Klrkhara.  63  Kan.  256, 
65  P  26U  MoEhrain  v.  St.  Louts,  etc., 
R  Co.,  (Mo.  A.)  180  SW  1018;  Mercer 
v.  Canadian  Pac.  R.  Co.,  17  Ont  L. 
585. 

14.  McElvaln  v.  St.  Louis,  etc.,  R. 
Co..  (Mo.  A.)   180  SW  1018. 

15.  [a]  In  Oklahoma,  under  a 
statute  providing  that  every  stipu- 
lation in  a  contract  by  which  either 
party  thereto  is  restricted  from  en- 
forcing his  rights  under  the  contract 
by  the  usual  legal  proceedings  in  the 
ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus 
enforce  his  rights,  is  void,  a  clause 
in  a  contract  for  shipment  limiting 
the  time  for  action  for  damages  Is 
void.  St.  Louis,  etc.,  R  Co.  v.  James, 
36  Okl.  196,  128  P  279. 

[b]     In  Texas,  (1)  under  a  statute 
rendering   Invalid   contracts   shorten- 
ing the  period   of  limitation   to  less 
than   two   years,  a  stipulation   in  a 
Digitized  by  VaOOy  It 
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enforced  if  reasonable,11  although  there  is  some 
authority  to  the  contrary.17  Nevertheless  to  be 
effective  such  limitation  must  be  reasonable;18  and 
it  has  been  said  that  the  only  limitations  as  to  the 
validity  of  such  contracts  are  that  they  must  be 
reasonable,1'  and  that  there  must  be  prompt  action 
on  the  part  of  the  carrier  in  denying  its  liability, 
to  the  end  that  the  shipper  may  be  duly  apprised 
of  the  fact  that  suit  will  be  necessary.  Stipula- 
tions of  this  character  are  not  opposed  to  public 
policy,21  and  do  not  operate  as  a  restriction  on  the 
common-law  liability  of  the  carrier."  It  has  further 
been  held  that  such  limitations  are  not  prohibited 


contract  of  carriage  which  provides 
that  suit  against  a  carrier  for  loss  or 
Injury  must  be  brought  within  less 
than  two  years  is  Invalid.  Southern 
Kansas  R.  Co.  v.  Hughey,  (Civ.  A.) 
182  SW  361;  Texas,  etc.,  R.  Co.  v. 
Langbehn,  (Civ.  A.)  160  SW  1188; 
Southern  Kansas  R.  Co.  v.  J.  W.  Bur- 
gess Co.,  (Civ.  A.)  90  SW  189;  Mis- 
souri, etc.,  R.  Co.  v.  Withers,  16  Tex. 
Civ.  A.  606,  40  SW  1073;  St.  Louis, 
etc.,  R.  Co.  v.  Williams,  (Civ.  A.)  32 
SW  226.  (2)  However,  if  the  stipu- 
lation as  to  time  within  which  suit 
must  be  brought  Is  not  in  violation 
of  the  statute,  noncompliance  there- 
with by  the  shipper  will  bar  his 
right  of  action,  although  extraordi- 
nary conditions  not  known  to  the 
shipper  prevented  delivery  within  the 
time  provided  by  the  contract  of 
shipment  for  bringing  suit.  Texas, 
etc.,  R.  Co.  v.  Langbehn,  (Civ.  A.) 
150  SW  1188. 

16.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Harriman,  227  U.  S.  667,  673,  33  SCt 
397,  57  L.  ed.  690  [rev  (Tex.  Civ.  A.) 
128  SW  932,  and  cit  Cyc];  Ingram  v. 
Weir,  166  Fed.  328:  Glnn  v.  Ogdens- 
burg  Transit  Co.,  85  Fed.  g&'S,  29  CCA 
521. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Bull.  120  Ark.  43,  179  SW  172; 
Missouri,  etc.,  R.  Co.  v.  Ward.  Ill 
Ark.  102,  163  SW  164;  Hafer  v.  St. 
Louis  Southwestern  R.  Co.,  101  Ark. 
310,  142  SW  176,  AnnCasl9i::F':  8H6; 
St.  Louis,  etc.,  R.  Co.  v.  Burgin,  83 
Ark.  502,  104  SW  161;  St.  Louis 
Southwestern  R.  Co.  v.  Butler,  82 
Ark.  469,  102  SW  378;  St.  Louis,  etc^, 
R.  Co.  v.  Pearce,  82  Ark.  339,  101  SW 
763. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Baldwin.  63  Colo.  416,  128  P  449; 
Adams  v.  Colorado,  etc.,  R.  Co.,  49 
Colo.  476,  113  P  1010.  36  LRAN8  412. 

Iowa. — Baldwin  v.  Chicago,  etc.,  R. 
Co.,  166  NW  17. 

Kan. — Enrlght  v.  Atchison,  etc.,  R. 
Co..  96  Kan.  546,  152  P  '629;  Watt  v. 
Missouri,  etc.,  R.  Co.,  90  Kan.  466,  135 
P  600;  Ray  v.  Missouri,  etc.,  R.  Co.. 
90  Kan.  244,  133  P  847. 

Mass. — Cox  v.  Central  Vermont  R. 
Co.,  170  Mass.  129,  49  NE  97. 

Mo. — Sims  v.  Missouri  Pac.  R.  Co., 
177  Mo.  A.  18,  163  SW  275;  Thompson 
v.  Chicago,  etc.,  R.  Co.,  22*  Mo.  A.  321. 

N.  Y. — North  British,  etc.,  Ins.  Co. 
v.  Central  Vermont  R.  Co.,  9  App. 
Div.  4,  40  NYS  1113  [aft  168  N.  Y. 
726  mem.  63  NE  1128  mem]. 

Oh. — Gatton  v.  U.  S.  Express  Co.. 
32  Oh.  Cir.  Ct.  532. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Han- 
cock. 26  Okl.  266,  109  P  223. 

Tenn. — James  V.  Lake  Shore,  etc, 
R.  Co.,  4  Tenn.  Civ.  A.  311. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Hume. 
87  Tex.  211,  27  SW  110;  Gulf.  etc..  R. 
Co.  v.  Trawick,  68  Tex.  314,  4  SW 
567,  2  AmSR  494;  Texas,  etc,.  R.  Co. 
v.  Hawkins.  (Civ.  A.)  30  SW  1113; 
Gulf,  etc.,  R.  Co.  v.  Clarke,  6  Tex. 
Civ.  A.  647.  24  SW  355. 

17.  Adams  Express  Co.  v.  Walker, 
119  Ky.  121,  83  SW  106,  26  KyL  1025. 
67  LRA  412  (where  it  was  said  that 
an  agreement  in  a  contract  of  ship- 
ment that  no  suit  for  damages  could 
be  brought  unless  commenced  within 
six  months  after  the  loss  occurred  Is 
In  effect  an  attempt  to  avoid  the 
statute  of  limitations,  and  Is  against 


public  policy  and  unenforceable;  and 
that  It  Is  within  the  province  of  the 
law  making  power  to  prescribe  the 
time  within  which  an  action  shall  be 
brought). 

18.  Lasky  v.  Southern  Express 
Co..  92  Miss.  268,  46  S  869;  and  cases 
supra  note  16.  . 

fa]  What  limitations  reasonable! 
(1)  One  year.  Ingram  v.  Weir,  166 
Fed.  328,  330  tquot  Cyc] ;  Texas,  etc., 
R.  Co.  v.  Langbehn,  (Tex.  Civ.  A) 
168  SW  244.  (2)  Six  months.  Hafer 
v.  St.  Louis  Southwestern  R.  Co.,  101 
Ark.  ;il0,  142  SW  176,  AnnCasl913E 
866;  St.  Louis,  etc..  R.  Co.  v.  Burgin, 
83  Ark.  602,  104  SW  161;  St.  Louis 
Southwestern  R.  Co.  v.  Butler,  82 
Ark.  469,  102  SW  378;  St.  Louis,  etc., 
R.  Co.  v.  Pearce.  82  Ark.  339,  101  SW 
763;  Atchison,  etc.,  R.  Co.  v.  Baldwin, 
53  Colo.  416,  128  P  449;  Baldwin  v. 
Chicago,  etc.,  R.  Co..  (Iowa)  156  NW 
17;  Enright  v.  Atchison,  etc.,  R.  Co., 
96  Kan.  546,  152  P  629;  Thompson  v. 
Atchison,  etc..  R.  Co.,  (Mo.  A.)  186  SW 
1145;  Potter  v.  Kansas  City  Southern 
R.  Co.,  187  Mo.  A.  56,  172  SW  1153; 
Gatton  v.  U.  S.  Express  Co.,  32  Oh. 
Clr.  Ct.  532;  James  v.  Lake  Shore, 
etc.,  R.  Co.,  4  Tenn.  Civ.  A.  311.  (3) 
Three  months.  Glnn  v.  Ogdensburg 
Transit  Co.,  85  Fed.  985,  29  CCA  621; 
Central  Vermont  R.  Co.  v.  Soper,  59 
Fed.  879,  8  CCA  341;  Cox  v.  Central 
Vermont  R.  Co.,  170  Mass.  129,  49  NE 
97;  North  British,  etc.,  Ins.  Co.  v. 
Central  Vermont  R.  Co..  9  App.  Div.  4. 
40  NYS  1113  [aft  158  N.  Y.  726 
mem.  53  NE  112*  mem].  (4)  Ninety- 
one  days.  Ray  v.  Missouri,  etc.,  R. 
Co..  96  Kan.  8.  149  P  397,  LRA1916D 
1046.  (6)  Ninety  days.  Adams  v. 
Colorado,  etc.,  R.  Co.,  49  Colo.  475, 
113  P  1010,  36  LRANS  412:  Missouri, 
etc.,  R.  Co.  v.  Hancock,  26  Okl.  254. 
109  P  220.  See  also  Watt  v.  Missouri, 
etc..  R.  Co.,  90  Kan.  466,  136  P  600 
(where  plaintiff's  claim  was  pre- 
sented to  defendant's  local  agent  and 
referred  to  Its  general  agent  and 
correspondence  thereunder  was  closed 
forty  days  before  the  expiration  of 
the  ninety-day  period).  (6)  And  a 
limitation  of  sixty  days  was  sus- 
tained where  it  afforded  ample  time 
under  the  circumstances  for  institut- 
ing suit.  Thompson  v.  Chicago,  etc., 
R.  Co.,  22  MO(  A.  321.  (7)  But  it  was 
held  unreasonable  and  void  where  the 
full  damage  to  plaintiff  was  not  and 
could  not  have  been  known  within 
the  time  stipulated  for  commencing 
the  action.  Cook  v.  Northern  Pac.  R. 
Co.,  82  N.  D.  340,  155  NW  867,  LRA 
1916D  346.  <8)  A  forty-day  limita- 
tion was  sustained  where  the  circum- 
stances did  not  render  it  unreason- 
able. Gulf,  etc.,  R.  Co.  v.  Gatewood, 
79  Tex.  89,  14  SW  913.  10  LRA  419; 
McCarty  v.  Gulf,  etc.,  R.  Co.,  79  Tex. 
S3,  15  SW  164;  Gulf;  etc..  R.  Co.  v. 
White.  (Tex.  Civ.  A.)  32  SW  322.  But 
see  Gulf,  etc.,  R.  Co.  v.  Stanley,  89 
Tex.  42.  33  SW  109  (where  the  rule 
was  not  applied). 

[b]  Under  an  act  of  congress  (1) 
the  shortest  period  of  limitation 
which  the  carrier  can  stipulate  for  Is 
two  years.  Act  of  March  4.  1916  (38 
U.  S.  St.  at  L.  1196.  1197  c  197).  (is) 
It  has  been  held,  however,  that  this 
statute  does  not  apply  to  cases  aris- 
ing   before    its   adoption.     Nashville, 


by  the  Carmack  amendment  which  prohibits  a  com- 
mon carrier  from  limiting  by  contract,  rule,  or 
regulation  its  liability  for  damages  resulting  from 
its  own  negligence  or  the  negligence  of  any  other 
common  carrier  into  whose  possession  the  property 
may  come  for  transportation  by  virtue  of  the  bill 
of  lading  which  the  section  requires  the  initial 
carrier  to  issue  to  the  shipper;23  and  in  as  much  as 
the  Carmack  amendment  supersedes  state  legisla- 
tion on  the  subject,  a  limitation  of  the  character 
under  consideration  in  a  contract  for  interstate  ship- 
ment will  be  valid,  notwithstanding  any  state  legis- 
lation to  the  contrary.24    So  it  has  been  held  that 

etc.,  R.  Co.  v.  C.  V.  Truitt  Co.,  17  Ga. 
A.  236.  86  SE  421. 


19.  Cook  v.  Northern  Pac.  R.  Co.. 
32  N.  D.  340.  155  NW  867,  LRA1916D 
345:  Missouri,  etc.,  R.  Co.  v.  Hancock, 
26  Okl.  254,  109  P  220;  Gulf,  etc,  R. 
Co.  v.  Trawick,  68  Tex.  314.  4  SW 
567,  2  AmSR  494. 

20.  Cook  v.  Northern  Pac  R.  Co.. 
32  N.  D.  340.  156  NW  867,  LRA1916D 
345. 

81.  Atchison,  etc.,  R.  Co.  v.  Bald- 
win, 53  Colo.   416,  128  F  449. 

82.  Ingram  v.  Weir,  166  Fed.  328; 
Missouri,  etc.,  R.  Co.  v.  Ward.  Ill 
Ark.  102,  163  SW  164;  Hafer  v.  St 
Louis  Southwestern  R.  Co.,  101  Ark. 
310.  142  SW  176,  AnnCasl913E  866; 
Atchison,  etc.,  R.  Co.  v.  Baldwin,  53 
Colo.  416,  128  P  449;  Gulf,  etc..  R.  Co. 
v.  Trawick,  68  Tex.  314,  4  SW  667,  2 
AmSR  494. 

They  "do  not  In  any  manner  exempt 
the  common  carrier  from  negligence: 
but  are  conditions  of  recovery,  and 
not  exemptions  from  liability,  which 
the  carrier  may  lawfully  Include  In 
Its  contract  of  shipment  for  the  pur- 
pose of  protecting  It  against  ficti- 
tious and  unfounded  claims  for  dam- 
ages." Atchison,  etc..  Co.  v,  Baldwin, 
63  Colo.  416.  420.  128  P  449. 

"A  contract,  however,  which  does 
not  In  any  way,  if  given  effect,  de- 
feat the  complete  vestlture  of  the 
right  to  recover  from  a  common  car- 
rier for  a  breach  of  duty  that  at 
common  law  would  give  it.  does  not 
operate  as  a  restriction  on  the  com- 
mon law  liability  of  the  carrier,  even 
though  it  may  require  the  assertion 
of  that  right,  by  action,  at  an  earlier 
period  than  would  be  necessary  to 
defeat  it  through  the  operation  of  the 
ordinary  statutes  of  limitation." 
Gulf,  etc.,  R.  Co.  v.  Trawick,  68  Tex. 
314,  319,  4  SW  567,  2  AmSR  494. 

[a]  Tins  (1)  the  right  of  the 
carrier  to  impose  limitations  of  this 
character  Is  not  affected  by  a  statute 
prohibiting  carriers  from  limiting  the 
common-law  liability  safely  to  de- 
liver property  by  any  stipulation  or 
limitation  in  the  receipt  given  for 
such  property  (Ingram  v.  Weir.  166 
Fed.  328),  (2)  or  by  a  statute  making 
It  unlawful  for  a  carrier  to  enter 
Into  any  contract  with  a  shipper  of 
live  stock  limiting  -the  carrier  s  stat- 
utory and  common-law  liability  (Mis- 
souri, etc.,  R.  Co.  v.  Ward,  111  Art 
102,  163  SW   164). 

23.  Missouri,  etc..  R.  Co.  v„Harrl- 
man.  227  U.  S.  657,  672,  33  SCt  397. 
57  L.  ed.  690;  Watt  v.  Missouri,  etc.. 
R.  Co.,  90  Kan.  466,  135  P  600;  Ray 
v.  Missouri,  etc.,  R.  Co.,  90  Kan.  244. 
133  P  847. 

"The  policy  of  statutes  of  limita- 
tion is  to  encourage  promptness  In 
the  bringing  of  actions,  that  the  par- 
ties shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of 
witnesses,  destruction  of  documents 
or  failure  of  memory.  But  there  Is 
nothing  In  the  policy  or  object  of 
such  statutes  which  forbids  the  par- 
ties to  an  agreement  to  provide  a 
shorter  period,  provided  the  time  Is 
not  unreasonably  short."  Missouri, 
etc.,  R.  Co.  v.  Harriman,  supra. 

24.  Missouri,  etc.,  R.  Co.  v.  Harri- 
man, 227  U.  S.  657,  33  SCt  397,  67  L. 
ed.  690;  Texas,  etc..  R.  Co.  v.  Lai 
behn.   (Tex.  Civ.  A.)   158   SW  244. 


For  later  oases,  developments  and  anangee  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  n\ 
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a  valid  limitation  in  a  shipping  contract  requiring 
suit  to  be  brought  within  a  designated  time  is  not 
affected  by  another  limitation  of  liability  in  the 
contract  which  is  void  because  in  violation  of  the 
Interstate  Commerce  Act."  In  accordance  with 
well  settled  principles  heretofore  considered,8* 
where  a  valid  oral  contract  has  previously  been 
made  a  stipulation  in  a  subsequent  written  contract 
that  suit  for  damages  must  be  brought  within  a 
specified  time  is  not  binding  without  some  new  con- 
sideration."  Limitations  of  the  character  under 
consideration  are  not  applicable  to  actions  for  dam- 
ages due  to  delay,"  or  to  actions  against  a  carrier 
not  strictly  for  the  loss  of,  or  damage  to,  the  goods 
daring  transportation.2*  So  a  live  stock  shipping 
contract  which  provides  that  no  claim  for  damages 
can  be  enforced  unless  suit  is  brought  within  six 
months  after  the  injury  relates  only  to  such  injuries 
as  occur  while  the  stock  is  in  transit,  and  does  not 
apply  to  damages  sustained  by  the  escape  of  the 


stock  from  the  stockyards  while  awaiting  ship- 
ment.*0 A  failure  to  bring  suit  within  the  time 
fixed  by  the  stipulation  will  not  affect  the  shipper's 
right  of  recovery  where  it  can  be  made  to  appear 
that  the  failure  to  sue  was  caused  by  the  fraud  or 
misrepresentation  of  the  carrier  or  its  agent,  where- 
by the  shipper  was  induced  to  delay  his  suit  until 
the  time  had  expired.81 

[$  506]  2.  Waiver  of  Limitation.  Prior  to  the 
decisions  of  the  United  States  supreme  court  here- 
tofore considered,11  a  limitation  of  time  within 
which  action  shall  be  brought  might  be  waived  by 
any  conduct  cf  the  carrier  calculated  to  induce,  and 
which  has  induced,  the  owner  to  delay  the  bring- 
ing of  suit  beyond  the  time  stipulated.11  It  is  ob- 
vious, however,  that  under  the  rule  laid  down  by 
these  decisions  the  carrier  has  no  power,  in  case 
of  interstate  shipments,  to  waive  any  provision  in 
a  contract  of  shipment  limiting  the  time  within 
which  suit  for  loss  'or  injury  must  be  brought*** 


XVm.  ACTIONS  FOE  LOBS  OP,  OK  INJUBY  TO,  GOODS*4 


[»  507]  A.  Jurisdiction  and  Venue.**  Jurisdic- 
tion. State  courts  have  jurisdiction  of  actions  for 
loss  of,  or  injury  to,  an  interstate  shipment.**,  A 
shipper  who  has  suffered  damage  through  an  inter- 
state shipment  by  reason  of  a  failure  on  the  part  of 
the  carrier  to  perform  duties  imposed  by 'a  federal 
statute  in  the  matter  of  caring  for  the  shipment 
may  bring  suit  therefor  in  a  state  court." 

Venue.  The  question  of  venue  in  actions  for  loss 
of,  or  injury  to,  goods  is  for  the  most  part  a  matter 
of  special  statutory  regulation.** 

In  Georgia  the  statute  fixing  the  venue  of  suits 
against  railroad  companies  is  as  follows:  "All  rail- 
road companies  shall  be  sued  in  the  county  in 
which  the  cause  of  action  originated,  by  any  one 
whose  .  .  .  property  has  been  injured  by  such 
railroad  company  .  .  .  for  the  purpose  of  recov- 
ering damages  for  such  injuries;  and  also  on  all 
contracts  made  or  to  be  performed  in  the  county 


where  suit  is  brought;  any  judgment  rendered  in 
any  other  county  than  the  one  in  which  the  cause 
so  originated  shall  be  utterly  void.  But  if  the 
cause  of  action  arises  in  a  county  where  the  rail- 
road company  liable  to  suit  has  no  agent,  then  suit 
may  be  brought  in  the  county  of  the  residence  of 
such  company."**  The  venue  of  all  cases  not  fall- 
ing within  the  provision  of  this  section  is  governed 
by  the  general  law.*0  Foreign  corporations  are 
within  the  purview  of  this  section  as  to  contracts 
made  and  torts  committed  in  the  state;*1  but  it  does 
not  cover  the  case  of  a  tort  committed  in  another 
state  by  a  nonresident  corporation,*1  in  which  event 
an  action  ,of  tort  may  be  brought  in  any  county  in 
the  state  in  which  legal  service  of  process  can  be 
made.*1  By  the  express  provisions  of  the  statute 
a  judgment  against  a  railroad  company  on  a  suit 
for  damages  resulting  from  an  injury  to  property, 
rendered  in  any  other  county  than  the  one  in  which 


95.  Miller  v.  Atlantic,  etc.,  R.  Co., 
(Kan.)  156  P  780. 

26.     See  supra  |  223. 

87.  Kansas  City,  etc.,  R.  Co.  v. 
Hansard.   (Tex.  Ctv.  A.)  184  SW  329. 

28.  Gulf,  etc.,  R.  Co.  v.  Hume,  87 
Tex.  211,  27  SW  110;  Gulf,  etc..  R. 
Co.   v.  ETliott.(Tex.  Civ.  A.)  28  SW  636. 

29.  Gulf,  etc.,  R.  Co.  v.  Trawick, 
80  Tex.  270,  16  SW  568,  18  SW  848; 
Gulf,  etc.,  R  Co.  v.  Gray,  (Tex.  Civ. 
A)  24  SW  837. 

30.  St.  Louis,  etc  R.  Co.  v.  Beets, 
75  Kan.  295,  89  P  S83.  10  LRANS  671. 

31.  Gulf,  etc.,  R.  Co.  v.  Trawick, 
«8  Tex.  314,  4  SW  567,  2  AmSR  494; 
Galveston,  etc.,  R  Co.  v.  Kelley, 
(Tex.  Civ.  A)  26  SW  470;  Galveston, 
etc.,  R.  Co.  v.  SUegman,  (Tex.  Civ. 
A)_23  SW  298. 

32.  See  supra  I  495. 

33.  Donohoo  Horse,  etc.,  Co.  v. 
Missouri,  etc.,  R.  Co.,  95  Kan.  681,  149 
P  436;  Lasky  v.  Southern  Express 
Co.,  92  Miss.  268,  45  8  8S9;  Wood  v. 
Southern  R.  Co.,  118  K.  C.  1056,  24 
SE  704;  Galveston,  etc  R.  Co.  v. 
Ball,  80  Tex.  602,  16  SW  441;  Gulf, 
etc.,  R  Co.  v.  Trawick,  80  Tex.  270, 
15  SW  568,  18  SW  948;  Galveston, 
etc..  R.  Co.  v.  Kelley.  (Tex.  Civ.  A.) 
26  SW  470;  Galveston,  etc,  R.  Co.  v. 
8elurmarL  (Tex.  Civ.  A.)  23  SW  298. 

[a]  Thus  (1)  a  provision  in  a 
contract  of  shipment  requiring:  suits 
for  Injuries  to  the  shipment  to  be 
brought  within  a  specified  time  was 
waived,  where  the  carrier  attempted 
to  settle  a  suit  for  such  injuries 
brought  after  expiration  of  the  time. 
St.  Louis,  etc.,  R.  Co.  v.  Dysart,  62 
Tex.  Civ.  A.  7,  130  SW  1047.  (2) 
Where  within  proper  time  a  shipper 
turned  over  the  original  invoice  and 
express  receipt  to  the  agent  of  the 


carrier  In  making*  his  claim  for  the 
loss  of  goods,  and  the  express  agent 
said  afterward  that  he  had  put  in  the 
claim  and  wanted  to  hear  from  the 
superintendent's  office,  and  that  as 
soon  as  he  heard  the  matter  would 
be  settled,  this  constituted  a  waiver 
of  a  stipulation  in  the  contract  of 
shipment  that  action  should  be  com- 
menced within  a  year  after  such  loss. 
Lasky  v.  Southern  Express  Co.,  92 
Miss.  268,  45  S  869.  (3)  Shortly 
after  the  loss  of  his  mule  plaintiff 
filed  a  claim  with  the  connecting  car- 
rier, which  claim  was  referred  to  de- 
fendant's auditor.  Not  until  Ave 
months  thereafter  did  the  auditor  ad- 
vise the  connecting  carrier  that  de- 
fendant had  declined  to  pay  the 
claim.  About  forty  days  later  plain- 
tiff wrote  defendant  in  reference  to 
the  claim,  and  within  a  week  received 
an  answer  that  it  had  been  returned 
to  the  connecting  carrier.  There- 
upon plaintiff  brought  suit  for  the 
value  of  the  mule.  It  was  held  that, 
even  though  defendant  could  make  a 
valid  stipulation  in  the  contract  of 
affreightment  that  no  suit  should  be 
maintained  for  damages  unless 
brought  within  six  months  after  the 
cause  of  action  accrued,  the  delay  in 
handling  plaintiffs  claim  operated  as 
a  waiver  of  such  stipulation.  Howie 
v.  New  Orleans,  etc..  R.  Co..  91  Miss. 
695,  45  S  837.  (4)  An  "agreement  of 
the  parties  which  adjusted  the  ques- 
tion of  negligence  and  agreed  that 
there  was  a  liability  which  should  be 
paid  at  a  stated  time  in  effect  waived 
the  limitation."  Donohoo  Horse,  etc.. 
Co.  v.  Missouri,  etc.,  R  Co.,  95  Kan. 
681.  686,  149  P  436. 

[b]     What  la  not  a  waiver. — Mere 
negotiations  between  the  parties  as 


to  settlement  or  compromise  of  the 
claim  did  not  waive  the  contract 
limitation  nor  estop  the  carrier  from 
insisting  that  the  right  to  sue  had 
been  lost  by  lapse  of  time.  Ray  v. 
Missouri,  etc.,  R.  Co.,  96  Kan.  8,  149 
P  397,  LRA1916D  1046. 
3314.     See   supra  |  495. 

34.  Actions  for  loss  of,  or  Injury 
to,  goods  carried  by  water  see  Ship- 
ping [36  Cyc  263]. 

-*rorm  of  action  see  Actions  1  C.  J. 
p  1025  et  sea. 

35.  In  actions  fox  delay  see  supra 
t  422. 

In  actions  for  loss  of,  or  Injury  to, 
mods  ahtoped  by  water  see  Shipping 

36.  Cheney  Piano  Action  Co.  v. 
New  York  Cent.,  etc.,  R  Co.,  162  NTS 
286. 

37.  St.  Louis,  etc.,  R.  Co.  v.  Pi- 
burn,  30  Okl.  262,  120  P  923  (viola- 
tion of  Twenty-Eight  Hour  Law). 

38.  See  statutory  provisions;  and 
generally  Venue  [40  Cyc  1]. 

39.  Civ.   Code   (1895)   8   2334. 

40.  Lytle  v.  Southern  R  Co..  3  Ga. 
A.   219,  59  SE  595. 

41.  Haxlehurst  v.  Seaboard  Air 
Line  R.  Co..  118  Ga.  858.  45  SE  703; 
Mitchell  v.  Southern  R.  Co.,  118  Ga. 
845,  45  SE  703;  Lytle  v.  Southern  R. 
Co.,  3  Ga.  A.  219,  59  SE  596. 

42.  Reeves  v.  Southern  R.  Co.,  121 
Ga.  561.  49  SE  674,  70  LRA  513.  2 
AnnCas  207;  South  Carolina,  etc.  R 
Co  v.  Dietzen,  101  Ga.  730,  29  SE 
292;  Lytle  v.  Southern  R.  Co.,  3  Ga. 
A.   219,  69   SE  596. 

43.  Lytle  v.  Southern  R.  Co.,  3  Ga. 
A.  219,  69  SE  695  (action  of  tort 
against  a  foreign  railroad  company 
for  failure  to  deliver  safely  a  ship- 
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the  cause  of  action  originated,  is  "utterly  void," 
except  in  cases  where  the  suit  is  brought  in  the 
county  where  the  principal  office  of  the  company  is 
located,  and  where  it  is  shown  that  the  company 
had  no  agent  in  the  county  where  the  cause  of 
action  originated.44  Under  the  provisions  of  this 
statute  it  has  been  held  that  an  action  for  injury  to 
a  shipment,  based  on  the  contract  of  affreightment, 
may  be  brought  either  in  the  county  in  which  the 
contract  was  entered  into  or  in  the  county  where 
the  carrier  undertook  to  render  full  performance 
by  delivery  of  the  shipment  in  good  order  to  the 
person  entitled  to  receive  it.45  An  action  for  loss 
of  the  goods  based  on  the  contract  may  be  brought 
in  the  county  where  the  contract  was  executed.44 
By  virtue  of  another  statute41  every  express  com- 
pany doing  business  in  the  state  is  subject  to  suit 
for  failure  to  perform  its  duties  as  a  carrier,  either 
in  the  county  where  the  goods  are  received  for 
shipment  or  in  the  county  where  the  delivery  of 
the  {foods  is  directed  to  be  made;  and  this  is  true 
notwithstanding  provision  is  made  in  a  special  char- 
ter granted  to  a  particular  company  that  it  shall 
be  liable  to  -suit  in  any  county  wherein  it  may 
tortiously  injure  the  person  or  property  of  another, 
.or  where  any  contract  to  which  it  is  a  party  may  be 
made  or  is  to  be  performed.48 

In  Kentucky  it  is  provided  that  an  action  against 
a  common  carrier  on  a  contract  to  carry  property 
must  be  brought  in  the  county  in  which  defendant 
or  either  of  several  defendants  resides,  or  in  which 
the  contract  is  made,  or  in  which  the  carrier  agrees 
to  deliver  the  property.48  In  accordance  with  the 
plain  wording  of  the  statute  it  has  been  held  that 
an  action  on  a  contract  of  shipment  for  loss  of, 
or  injury  to,  the  goods  shipped  may  be  brought  in 
the  county  in  which  the  contract  was  made,80  or 
in  the  county  where  defendant  resides,51  or  in  the 
county  where  the  goods  were  to  be  delivered.52  And 
on  the  other  hand,  suit  cannot  be  brought  for  loss 
or  injury  on  the  contract  of  shipment  in  a  county 

ment  of  goods  destined  to  a  point  In 
another  state). 

44.  Southern  R.  Co.  v.  Brook,  115 
Ga.   721.  42  SB  SS. 

46.  Friedman  v.  Seaboard  Air-Line 
R.  Co.,  124  Ga.  472,  52  SB  763. 

46.  Albany,  etc.,  R.  Co.  v.  Mer- 
chants', etc..  Bank,  137  Ga.  391,  73  SB 
637.  See  also  Central  R.  Co.  v.  Brun- 
son,  63  Ga.  604  (recognizing  the  rule). 

47.  Civ.  Code  J1895)  i  2004. 
46.    Southern  Bxpress  Co.  v.  B.  R. 

Electric  Co.,   126  Ga.   472,  65   SB   254. 

49.  Civ.  Code  5  73. 

50.  Plot*  v.  Miller,  61  SW  176,  21 
KyL  257;  Nashville,  etc.,  R.  Co.  v. 
Carrlco.  14  KyL  431  (abstract). 

81.  Ploti  v.  Miller,  61  SW  176,  21 
KyL  267. 

62.  Wilson  v.  Louisville,  etc.,  R. 
Co..  112  SW  586,  33  KyL  986. 

63.  Jewell  v.  Louisville,  etc.,  R. 
Co.,  145  Ky.  493.  140  SW  689. 

[a]  Demurrer  for  want  of  juris- 
diction^Under  Civ.  Code  5  73.  the 
pro-visions  of  which  have  already 
been  set  out,  and  J  92,  providing  that 
a  special  demurrer  is  an  objection  to 
a  pleading  which  shows  that  the 
court  has  no  Jurisdiction  of  defend- 
ant, etc.,  a  demurrer  to  the  petition 
in  such  an  action  for  want  of  Juris- 
diction of  the  cause  of  action  Is  bad, 
where  the  petition  does  not  show 
that  the  county  where  the  action  Is 
brought  Is  not  the  county  where  the 
contract  was  made  nor  where  defend- 
ant resides,  and  the  objection  of  want 
of  jurisdiction  over  defendant,  not 
being  raised  by  answer,  is  waived. 
Richardson  v.  Louisville,  etc.,  R.  Co., 

111  SW    343,    33    KyL    916    [reh    den 

112  SW  682.  33  KyL  972]. 


which  was  neither  the  residence  of  defendant,  the 
place  where  the  contract  was  made,  nor  the  place 
where  the  goods  were  to  be  delivered.5* 

In  Louisiana  under  the  statutes54  an  action  against 
a  carrier  for  damages  on  the  contract  of  shipment 
because  of  negligent  handling  thereof  may  be 
brought  either  in  the  parish  where  the  property  was 
damaged,  at  the  domicile  of  defendant,  or  at  the 
place  of  delivery.55 

In  Virginia  under  a  statute  providing  that  an  ac- 
tion may  be  brought  in  any  county  or  corporation 
where  the  cause  of  action  or  any  part  thereof 
arose,  although  none  of  defendants  resides  therein,5* 
a  cause  of  action  by  a  carrier's  failure  to  deliver 
a  shipment  in  good  condition  at  the  point  of  desti- 
nation arises  at  the  point  of  destination.57 

[$  508]  B.  Conditions  Precedent.58  No  demand 
is  necessary  before  commencing  an  action  of  eon- 
tract  against  a  carrier  for  neglecting  to  carry  and 
to  deliver  the  goods  according  to  the  contract,  if 
the  goods  are  lost  or  destroyed.8*  But  where  the 
contract  of  shipment  contains  a  reasonable  require- 
ment of  giving  notice  of  loss  of,  or  injury  to,  the 
goods,  the  giving  of  such  notice  is  a  condition 
precedent  to  the  action  for  loss  or  injury.80  Where 
the l  carrier  has  accepted  goods  for  transportation 
without  demanding  prepayment  of  freight,  payment 
of  freight  by  the  consignor  of  whom  the  carrier 
has  not  demanded  payment  thereof  is  not  a  condi- 
tion precedent  to  a  suit  by  the  consignor  for  loss 
of,  or  injury  to,  the  goods  shipped.81 

[i  509]  0.  Parties'B— 1.  Plaintiffs— a.  Owner. 
The  owner  of  goods  shipped  by  a  carrier  is  in  all 
cases  entitled  to  maintain  an  action  of  tort  against 
the  carrier  for  loss  of,  or  injury  to,  the  goods,  al- 
though he  is  not  the  party  with  whom  the  .contract 
of  shipment  was  made;88  and  if  the  action  against 
the  carrier  is  in  tort  it  should  be  brought,  by  the 
owner  of  the  goods,  whether  he  is  consignor,  or 
consignee,  or  a  third  person.84  If  the  action  is  for 
breach  of  contract  the  owner  may  sue  if  he  is  the 


64.  Code  Prac.  art  165  subd  9  pro- 
vides that  In  all  cases  where  any  cor*- 
poratlon  shall  commit  trespass,  or  do 
anything  for  which  an  action  for 
damages  lies.  It  may  be  sued  In  the 
parish  where  the  damage  Is  done  or 
the  trespass  committed,  as  amended 
by  Act  No.  44  of  1910  to  cover  pas- 
sive violation^  of  contract  by  public 
carriers,  and  Act  No.  93  of  1888 
gives  the  right  to  sue  at  the  place 
of  delivery. 

56.  Lafayette  v.  Welle,  129  La. 
323.  56  S  267.  Compare  Gossln  v. 
Williams,  36  La,  Ann.  186  (for  a  con- 
struction of  art  166,  prior  to  Its 
amendment). 

56.     Code    (1904)    |   3216. 

67.  Chesapeake,  etc.,  R.  Co.  ▼. 
American  Exch.  Bank,  92  Va.  496,  23 
SB  935,  44  LRA  449. 

"The  default  in  falling  to  deliver 
the  horses  In  good  condition  took 
place  where  the  delivery  was  to  be 
made,  and  the  place  of  default  was 
the  place  where  the  cause  of  action 
arose."  Norfolk,  etc.,  R.  Co.  v.  Crull, 
112  Va.  161,  154,  70  SE  521.     , 

68.  In  actions  for  delay  see  supra 
I  423. 

69.  Alden  v.  Pearson,  3  Gray 
(Mass.)  342.  See  Bowlin  v.  Nye,  10 
Cush.   (Mass.)  416. 

60.  See  supra  9  475  et  seq. 

61.  Louisville,  etc.,  R.  Co.  v.  All- 
good,  113  Ala.  163,  20  S  986;  Cleve- 
land, etc.,  R.  Co.  v.  Rudy.  178  Ind. 
181.  187.  89  NB  961. 

"The  right  of  appellant  to  sue  for 
the  freight,  and  the  right  of  appellee 
to  sue  for  his  damages,  were  inde- 
pendent of  each  other.  Appellant 
would  have  no  more  right  to  insist 


that  said  appellee  should  pay  the 
freight  before  he  could  maintain  an 
action  for  damages  done  to  his  prop- 
erty In  carriage  than  appellee  could 
Insist  that  appellant  pay  the  dam- 
ages to  the  property  before  it  could 
maintain  an  action  for  the  freight. 
The  suits  would,  In  each  case,  be 
brought,  not  for  the  enforcement  of 
the  contract,  but  for  Its  breach." 
Cleveland,  etc.,  R.  Co.  v.  Rudy,  supra. 

68.  In  actions  for  delay  see  supra 
I  424. 

Za  actions  for  loss  of,  or  Injury  to, 

foods  ■hipped  by  water  see  Shipping 
36  Cyc  SCI]. 

63.  Schlosser  v.  Great  Northern  R. 
Co.,  20  N.  D.  406,  127  NW  502:  Gulf, 
etc.,  R.  Co.  v.  Drahn,  (Tex.  Civ.  A.) 
163  SW  330. 

[a]  Xeaaon  for  rule. — This  rule 
rests  on  the  ground  that  the  carrier 
has  the  goods  lawfully  In  its  posses- 
sion, ana  has  become  obligated  to 
carry  them  safely  and  to  deliver 
them  to  the  consignee,  subject  only 
to  a  Hen  for  his  charges,  so  that  a 
wrongful  failure  or  refusal  so  to  do 
Is  a  tort.  Schlosser  v.  Great  North- 
ern R.  Co.,  20  N.  D.  406,  127  NW  50J. 

64.  Ind. — Law  v.  Hatcher,  4 
Blackf.  364. 

Mass. — Qarvan  v.  New  York  Cent., 
etc..  R.  Co.,  210  Mass.  275.  96  NE  717. 

Miss. — Waters  v.  Mobile,  etc.,  R- 
Co..  74  Miss.  534.  21  S  240. 

Mo. — Harvey  v.  Terre  Haute,  etc. 
R.  Co..  6  Mo.  A.  585  [aff  74  Mo.  6381. 

N.  T. — Thompson  v,  Fargo,  49  N. 
T.  188,  10  AmR  342;  Green  v.  Clark. 
12  N.  T.  343.  6  Den.  497  faff  13  Barb. 
57]:  Lashlnsky  v.  Russian  Co.,  91 
NTS   176. 


For  later  oases,  developments  and  onanges  In  the  law  see  cumulative  Annotations,  same  title. 
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party  with  whom  or  for  whose  benefit  the  contract 
was  made.*"  Thus  if  the  contract  is  made  by  an 
agent  the  action  may  be  brought  by  the  owner.4* 
While  the  effect  of  a  consignment  of  goods  gener- 
ally is  to  vest  the  property  in  the  consignee,  -yet, 
if  the  bill  of  lading  is  special  to  deliver  the  goods 
to  A  for  the  use  of  B,  the  property  vests  in  B,  and 
the  action  must  be  brought  in  his  name  in  case  of 
loss  or  damage." 
[J  510]    b.    Consignor— (1)    As  Owner.    In  the 


absence  of  statutory  provisions  to  the  contrary,* 
where  title  to  the  goods  shipped  remains  in  the  con- 
signor he  is  of  course  entitled  to  sue  for  loss  of,  or 
injury  thereto,10  since  he  is  the  person  who  has  sus- 
tained the  loss  or  injury.71  .  This  rule  has  been 
applied  in  cases  where  the  goods  are  not  to  become 
the  property  of  the  consignee  until  delivery;" 
where  title  does  not  pass  because  the  contract  of 
sale  of  the  goods  shipped  is  bad  for  noncompliance 
with  the  statute  of  frauds;'*  where  the  contract  of 


Term. — W ,  etc.,  R.  Co.  v.  Kelly, 

!         1  Head  158. 

Wis. — Congar  t.  Galena,  etc.,  R. 
Co..  17  Wis.  477. 

Eng. — Dawes  v.  Peck,  8  T.  R.  ISO, 
181  Reprint  1417. 

SB.  U.  S. — New  Jersey  Steam  Nav. 
Co.  v.  Boston  Merchants'  Bank,  6 
How.  844.  18  L  ed.  485. 

Ind. — Cincinnati,  etc.R.  Co.  v. 
Case.  182  Ind.  810,23  NE  797. 

Minn. — Ames  v  First  Div.  St.  Paul, 
etc,  R.  Co.,  12  Minn.  412. 

N.  H. — Elklns  v.  Boston,  etc.,  R. 
Co.,  19  N.  H.  237,  61  AmD  184. 

Va. — Norfolk,  etc,  R.  Co.  v.  Crull, 
112  Va.   161,   70  SB  681. 

Ens. — Davis  v.  James,  5  Burr.  2880, 
98  Reprint  407. 

66.  Ames  v.  First  Div.  St.  Paul, 
etc.  R.  Co..  IS  Minn.  412;  Elklns  v. 
Boston,  etc,  R.  Co.,  19  N.  H.  337.  61 
AmD  184;  Green  v.  Clarke,  12  N.  T. 
343  [aff  IS  Barb.  67]:  Norfolk,  etc., 
R  Co.  v.  Crull.  112  Va.  161,  70  SE 
621. 

[a]  TCiem  as  eapree s  company 
contracts  with  a  transportation  com- 
pany to  perform  the  contract  of 
transportation,  the  owner  may  main- 
tain his  action  directly  against  the 
transportation  company.  New  Jer- 
sey Steam  Nav.  Co.  v.  Boston  Mer- 
chants' Bank,  8  How.  (U.  S.)  344,  12 
L.  ed.   485. 

67.  Grove  v.  Brlen.  8  How.  (U.  S.) 
429.  12  L.  ed.  1142.  See  supra  I  368; 
infra  I  615. 

■SB,  Grove  v.  Brlen,  8  How.  (U.  S.) 
429,  12  L  ed.  1142. 

St.  Weber  v.  Chicago,  etc..  R.  Co., 
69  Kan.  611,  77  P  633;  and  statutory 
provisions. 

[a]     Xa.    Tan—,    under    Gen.    St. 

I  41901)   I  6943   (L.   [1893]   p  176  c  100 

'         I  6),  giving;  the  consignee  of  grain 

the  right  to  recover  from  a  railway 

I        company  for  loss  thereof,  the  owner 

and  consignor  of  grain  cannot  recover 

I        from  a  railway  for  loss  or  shortage. 

Weber    v.   Chicago,   etc.,   R.   Co.,   69 

Kan.  611.  77  P  538. 

TO.  Ala. — Gulf  Compress  Co.  v 
Jones  Cotton  Co.,  172  Ala.  645,  65  S 
206;  Louisville,  etc.  R.  Co.  v. 
Kauffman,  141  Ala.  671,  37  S  659; 
Louisville,  etc.,  R.  Co.  v.  Allgood,  113 
Ala.  168,  80  S  986:  Zlmmern's  Coal 
Co.  v.  Louisville,  etc.,  R.  Co.,  6  Ala. 
A  476.  60  S  598. 

Ark. — Gibson  v.  Inman  Packet  Co., 
Ill  Ark.  521,  164  SW  280,  AnnCas 
1916A  1048. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  382. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  108  Ga.  590,  30 
SE  666. 

111.— Chicago,  etc.,  R.  Co.  v.  Boggs, 
134  111.  A.  348. 

Ind. — Law  v.  Hatcher,  4  Blackf. 
364. 

Iowa. — Betts  '  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  252,  129  NW  962. 

Kan. — Atchison,  etc.,  R.  Co.  v.  Con- 
solidated Cattle  Co.,  59  Kan.  Ill,  52 
P  71.     See  supra  note  69   [a]. 

Ky. — Louisville,  etc,  R.  Co.  v.  Fort 
Wayne  Electric  Co.,  108  Ky.  113,  65 
SW  918,  21  KyL  1644;  Adams  Ex- 
press Co.  v.  Bleich,  6  KyL  122. 

Md. — Moore  v.  Sherldlne,  2  Harr.  8b 
M.   452. 

Mass. — Sanford  v.  Housatonlc  R. 
Co..  11  Cush.  166. 

Mich. — Detroit  Southern  R.  Co.  v. 
Malcomson.  144  Mich.  172,  107  NW 
915.   115  AmSR  390. 

Minn. — Jarrett  v.  Great  Northern 
R.  Co.,  74  Minn.  477,  77  NW  304.  See 
also  Grlnnell-Colllns  Co.  v.  Illinois 
Cent.  R  Co.,  109  Minn.  613,  124  NW 


377.  26  LRANS  437  (recognising  the 
rule). 

Mo. — Landes  v.  Pacific  R.  Co.,  60 
Mo.  346;  Bergner  v.  Chicago,  etc.,  R. 
Co..   13  Mo.  A.  499. 

Nebr. — Union  Pac  R.^Co.  v.  Met- 
calf,  50  Nebr.  452,  69  NW  961. 

N.  T.— O'Neill  v.  New  Tork  Cent., 
etc,  R.  Co.,  60  N.  T.  138;  Krulder  v. 
Ellison,  47  N.  Y.  36.  7  AmR  402; 
Sweet  v.  Barney,  23  N.  Y.  336;  Price 
v.  Powell.  3  N.  Y.  322;  Withers  v. 
New  Jersey  Steamboat  Co.,  48  Barb. 
456;  Fein  v.  Weir.  129  App.  Div.  299, 
114  NYS  426  [aff  199  N.  V.  640  mem, 
92  NE  1084  mem];  Shultz  v.  Skanea- 
teles  R.  Co..  66  Misc.  9.  122  NYS  445. 

N.  C— -Aaheboro  Wheelbarrow,  etc., 
Co,  v.  Southern  R  Co.,  149  N.  C.  261, 
62  SB  1091;  Robertson  v.  Atlantic 
Coast  Line  R.  Co.,  148  N.  C.  323,  62 
SB  413;  Rollins  v.  Seaboard  Air  Line 
R.  Co..  146  N.  C.  168,  69  SE  671; 
Summers  v.  Southern  R.  Co.,  138  N. 
C.   295,   60-  SE  714. 

Oh. — Bernstlne  v.  Union  Express 
Co.,  40  Oh.  St.  451. 

Okl.— Midland  Valley  R.  Co.  v. 
Pugh,  33  Okl.  648,  649,  126  P  759  [clt 
Cyc). 

Pa. — Hand  v.  Baynes,  4  Whart.  204, 
33  AmD  54:  Blaklston  v.  Davlea,  42 
Pa.  Super.  890;  Turner  v.  Central  R. 
Co.,   11  Kulp  178. 

S.  C. — Whaley  v.  Atlantio  Coast 
Line  R.  Co.,  84  8.  C.  189,  66  SB  1022; 
Goodwyn  v.  Douglas,  25  S.  C.  L.  174. 

Tenn. — East  Tennessee,  etc,  R.  Co. 
v.  Nelson.  1  Coldw.  272;  W.  &  A.  R. 
Co.  v.  Kelly,  1  Head  158;  Turney  v. 
Wilson.  7  Yerg.  340,  27  AmD  515. 

Tex. — San  Antonio^etc,  R.  Co.  v. 
Laws,  (Civ.  A.)  126  SW  978;  Missouri 
Pac.  R.  Co.  v.  Scott,  4  Tex.  Civ.  A.  76, 
86  SW  239. 

Vt. — Blumenthal  v.  Brainerd,  88 
Vt.  402,  91  AmD  849. 

Va. — Spence  v.  Norfolk,  etc.,  R.  Co., 
92  Va.  102,  22  SE  815,  29  LRA  678. 

Wis. — Hooper  v.  Chicago,  etc,  R. 
Co.  27  Wis  81,  9  AmR  489:  Congar 
v.  Galena,  etc.,  R.  Co.,  17  Wis.  477. 

Eng. — Coats  v.  Chaplin,  3  Q.  B.  483, 
43  ECL  831,  114  Reprint  592;  Brandt 
v.  Bowlby,  2  B.  &  Ad.  932,  22  ECL 
390,  109  Reprint  1389;  Sargent  v. 
Morris,  3  B.  &  Aid.  277,  5  ECL  166, 
106  Reprint  665;  Duff  v.  Budd,  3  B.  & 
B.  177,  7  ECL  671,  129  Reprint  1260; 
Swain  v.  Shepherd,  1  M.  &  Rob.  223. 

Ont. — Steele  v.  Grand  Trunk  R.  Co., 
31  U.  C.  C.  P.  860. 

[a]  Agreement  to  pay  share  of 
profits   to   another. — Plaintiff   having 

Kald  for  live  stock  and  shipped  it  In 
is  own  name  can  recover  tor  injury 
thereto,  although  he  agreed  to  pay 
another  a  share  of  the  profits  and 
the  damages  recoverable  were  treated 
by  them  as  profits.  Betts  v.  Chicago, 
etc.,  R.  Co.,  160  Iowa  252,  129  NW 
962 

[b]  Where,  notwithstanding  deliv- 
ery to  the  carrier,  title  remains  In 
the  consignor,  he  is  of  course  en- 
titled to  sue.  Gibson  v.  Inman 
Packet  Co.,  Ill  Ark.  621,  164  SW  280, 
AnnCasl916A  1043;  Garner  v.  St 
Louis,  etc.,  R.  Co.,  79  Ark.  353,  96 
SW  187,  116  AmSR  83. 

71.  Turner  v.  Central  R.  Co., 
(Pa.)   11  Kulp  179. 

72.  Ala. — Gulf  Compress  Co.  v. 
Jones  Cotton  Co..  172  Ala.  645.  55  S 
206;  Zlmmern's  Coal  Co.  v.  Louisville, 
etc,  R.  Co..  6  Ala.  A.  475,  60  S  598. 

Ind. — Madison,  etc.,  R  Co.  v. 
Whltesel,  11  Ind.  55. 

Mich. — Detroit  Southern  R.  Co.  v. 
Malcomson,  144  Mich.  172,  107  NW 
915     115  AmSR  390. 

Nebr. — Nelmeyer    Lumber    Co.    v. 


Burlington,  etc.,  R.  Co..  64  Nebr.  321, 
74  NW670.  40  LRA  634\ 
_  N.  C. — Asheboro  Wheelbarrow,  etc, 
Co.  v.  Southern  R.  Co.,  149  N.  C.  261, 
62  SE  1091;  Summers  v.  Southern  R. 
Co.,  138  N.  C.  295.  50  SE  714. 

S.  C. — Matheson  v.  Southern  R.  Co., 
79  S.  C.  155,  60  SB  437:  Parker  v. 
Jacobs.  .14  S.  C.  112.  37  AmR  724. 

Term. — East  Tennessee,  etc.,  R.  Co. 
v.  Nelson,  1  Coldw.  272. 
„Tex. — East    Line,    etc.,    R.    Co.    v. 
Hall.  64  Tex.  615;  San  Antonio,  etc.. 
R.  Co.  v.  Laws.  (Civ.  A.)  126  SW  973. 

Ont. — Steele  v.  Grand  Trunk  R. 
Co.,  81  U.  C.  C.  P.  260. 

fa]  Thus,  where  title  to  bees 
shipped  remained  in  plaintilT,  and  he 
exercised  control  of  them  In  transit, 
and  the  buyer  and  the  consignee  paid 
plaintiff  only  for  the  bees  which 
safely  arrived,  plaintiff  was  entitled 
to  sue  for  damages  against  the  rail- 
road company  for  loss  of  bees  in 
transit.  San  Antonio,  etc..  R.  Co.  v. 
Laws,   (Tex.  Civ.  A.)  125  SW  973. 

[b]  Where  the  vendor  undertakes 
to  deliver  at  a  certain  place,  (1)  car- 
riage of  the  goods  to  that  place  is  at 
his  risk,  and  the  title  and  right  of 
action  for  their  loss  remains  in  him. 
Matheson  v.  Southern  R.  Co.,  79  S.  C. 
165,  60  SB  427;  East  Tennessee,  etc.. 
R.  Co.  v.  Nelson,  1  Coldw.  (Tenn.) 
272;  Houston,  etc,  R.  Co.  v.  Robin- 
son. (Tex.  Civ.  A.)  131  SW  444;  Mis- 
souri, etc.,  R.  Co.  v.  Scott,  4  Tex.  Civ. 
A.  76,  26  SW  239;  Steele  v.  Grand 
Trunk  R.  Co.,  81  U.  C.  C.  P.  260.  (2) 
Plaintiff,  a  cotton  company,  delivered 
cotton  to  a  compress  company  and 
subsequently  delivered  the  warehouse 
receipts  of  that  company  to  a  rail- 
way company  and  received  In  ex- 
change bills  of  lading  The  cotton 
company  shipped  the  cotton  over  the 
rail-way  line  to  a  purchaser,  under  a 
contract  requiring  that  the  cotton 
should  be  delivered  in  good  condition 
to  the  purchaser's  mills  "landed," 
and  drafts  for  the  purchase  price 
with  bills  of  lading  attached  were 
drawn  by  the  cotton  company  on  the 
purchaser  and  honored  before  the 
cotton  was  delivered  at  Its  destina- 
tion. It  was  held  that  "landed" 
meant  that  the  cotton  company  was 
responsible  for  the  entire  shipment 
of  cotton  and  for  damages  to  it  until 
delivered  at  the  point  of  destination, 
and  therefore  that  the  right  of  re- 
covery for  damages  to  the  cotton,  re- 
sulting from  exposure  to  the  weather 
while  in  the  possession  of  the  com- 
press company,  was  in  the  cotton 
company,  although  It  had  not  been 
called  on  to  repay  any  of  the  pur- 
chase price.  Southern  R.  Co.  v. 
Jones  Cotton  Co.,  167  Ala.  675,  52  S 
899. 

73.  Law  v.  Hatcher,  4  Blackf. 
(Ind.)  364;  Krulder  v.  Ellison,  47  N. 
Y.  36,  7  AmR  402;  Fein  v.  Weir,  129 
App.  Div.  299,  114  NYS  426;  San 
Antonio,  etc.,  R.  Co.  v.  Laws,  (Tex. 
Civ.  A)  125  SW  973;  Duff  v.  Budd. 
IB.&B.  177,  7  ECL  671,  129  Reprint 
1250.  And  see  Stephenson  v.  Hart, 
4  Bing.  476,  13  ECL  696.  130  Reprint 
851. 

[a]  XUnstrstlon.— Goods  exceeding 
£10  in  value  were  verbally  ordered 
of  C.  No  particular  mode  of  car- 
riage was  specified,  nor  was  there 
any  evidence  of  any  particular  course 
of  dealing  between  C  and  the  vendor. 
C  afterward  forwarded  the  goods  by 
a  carrier.  The  goods  were  lost  while 
in  its  custody.  It  was  held  that  C 
was  the  proper  party  to  bring  an  ac- 
tion for  the  loss  of  the  goods,  the 
property  therein   not  having  passed 
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sale  of  the  goods  shipped  is  rescinded  by  agreement 
of  the  parties:74  where  the  consignee  refuses  to 
receive  the  goods;'5  where  the  consignor  ships  goods 
to  be  sold  by  the  consignee  for  his  benefit,  where 
goods  are  shipped  to  a  customer  to  be  tested  by 
him,  and  purchased  if  satisfactory;77  where  a  ship- 
ment is  made  to  the  consignee  who  has  not  agreed 
to  accept  the  same  unless  the  goods  are  up  to  a 
certain  grade;78  where  a  contract  of  sale  allows  a 
purchaser  and  a  consignee  to  refuse  the  goods,  if 
-not  in  good  condition  on  arrival;7"  or  where 
the  consignor  delivers  to  the  carrier,  in  pur- 
suance of  a  contract  of  sale  to  the  consignee,  but 
no  title  passes  by  reason  of  the  failure  of  the  con- 
signor to  complete  his  contract.80  So  it  has  been 
held  that,  in  a  suit  by  the  consignor  against  the 
carrier  to  recover  the  loss  caused  by  damage  to  the 
goods  shipped,  where  no  exception  has  been  filed  in 
limine  to  the  right  of  such  consignor  to  sue,  and 
where  the  consignee  appears  and  testifies  for  plain- 
tiff on  the  merits,  the  defense  by  the  carrier  that 
the  consignor,  not  being  the  owner  of  the  goods, 


to  the  vendor.     Coats  v.  Chaplin,  3  Q. 
B.  483,  43  ECL  831,  114  Reprint  592. 

74.  Norris  v.  St.  Joseph,  etc.,  R. 
Co.,  124  Mo.  A.  16,  101  SW  169. 

75.  Savannah,  etc.,  R.  Co.  v.  Com- 
mercial Guano  Co.,  103  Ga.  590,  30 
SE  655;  Louisville,  etc.,  R.  Co.  v.  Ft.. 
Wayne  Electric  Co.,  108  Ky.  113,  65 
SW  918.  21  KyL  1644;  Bergner  v. 
Chicago,  etc..  R.  Co..  13  Mo.  A.  499: 
Ralph  v.  Chicago,  etc.,  R.  Co.,  32 
Wis.  177,  14  AmR  725. 

[a]  Where  another  parson 
wrongfully  ordered  goods  In  the  : 
of  the  consignee  who  refuses  to  re- 
ceive them  the  consignor  is  the 
proper  party  to  sue  for  loss  or  in- 
jury. Louisville,  etc.,  R.  Co.  v.  Ft. 
Wayne  Electric  Co..  108  Ky.  118,  56 
SW  918.  21  KyL  1644. 

[bj  Withdrawal  of  attempt  to  re- 
solnVL— Plaintiff  ordered  certain  coils 
of  rope,  but,  when  they  were  ten- 
dered to  him  by  the  carrier,  they 
were  found  to  be  unsatisfactory  and 
he  directed  them  to  be  returned  to 
the  shipper;  but  before  they  reached 
the  shipper,  he  paid  the  purchase 
price.  It  was  held  that  he  could 
maintain  an  action  against  the  car- 
rier for  the  loss  thereof.  Ralph  v. 
Chicago,  etc.,  R.  Co.,  32  Wis.  177,  14 
AmR  726. 

76.  Robertson  v.  Atlantic  Coast 
Line  R.  Co..  148  N.  C.  323,  62  SE  413; 
Rollins  v.  Seaboard  Air  Line  R.  Co., 
146  N.  C.  153,  69  SE  611;  Matheson  v. 
Southern  R.  Co.,  79  S.  C.  156,  60  SE 
437;  Whaley  v.  Atlantic  Coast  Line  R. 
Co.,  84  S.  C.  189,  66  SE  1022;  Hill  v. 
Georgia,  etc.,  R.  Co.,  43  S.  C.  461,  21 
SE  337;  Parker  v.  Jacobs,  14  S.  C. 
112,  37  AmR  724;  Southern  R.  Co.  v. 
Deakins,   107   Tenn.   622,   64   SW   477. 

77.  Louisville,  etc.,  R.  Co.  v. 
Kauffman.  141  Ala.  671,  37  S  669. 
See  also  Gurwits  v.  Weir.  127  App. 
DIv.  352.  Ill  NYS  567  (holding  that, 
where  plaintiff  received  by  express 
goods  for  inspection,   to  be  returned 

'  to  the  sender  within  five  days  if  they 
did  not  suit  him,  and  he  returned 
them  by  defendant  express  company, 
he  cannot  recover  from  defendant  for 
their  loss  en  route,  since  he  did  not 
own  the  goods). 

78.  Chicago,  etc.,  R.  Co.  v.  Boggs, 
134  111.  A.  348. 

79.  Yaxoo.  etc.,  R.  Co.  v.  Soloman, 
(Ark.)  184  SW  418  (foil  Gibson  v. 
Inman  Packet  Co.,  Ill  Ark.  521,  164 
SW   280,  AnnCasl916A   1043]. 

80.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Allgood.  113  Ala.  163.  20  S  986. 

Colo. — Martin  v.  McLaughlin,  5 
Colo.  387. 

Ga. — Savannah,  etc..  R.  Co.  v.  Com- 
mercial Guano  Co.,  103  Ga.  590,  30  SE 
565. 

Kan. — Atchison,  etc  R.  Co.  v.  Con- 
solidated Cattle  Co..  69  Kan.  Ill,  62 
P  71.     See  supra  note  69  [a]. 


Mo. — Hance  v.  Wabash,  etc.,  R.  Co., 
62  Mo.  A.  60;  Bergner  v.  Chicago,  etc., 
R.  Co.,  IS  Mo.  A.  499. 

Va. — Spence  v.  Norfolk,  etc.,  R.  Co., 
92  Va.  102.  22  SE  816,  29  LRA  678. 

Wis. — Ralph  v.  Chicago,  etc.,  R. 
Co..  32  Wis.  177,  14  AmR  126. 

Eng. — Coats  v.  Chaplin.  3  Q.  B.  483, 
43  ECL  831,  114  Reprint  592;  Duff  v. 
Budd,  3  B.  &  B.  177,  7  ECL  671.  129 
Reprint  1250;  Coombs  v.  Bristol,  etc., 
R.  Co..  3  H.  &  N.  610.  167  Reprint 
672;  Brown  v.  Hodgson,  4  Taunt.  189, 
128  Reprint  301. 

81.  Werleln  v.  Texas,  etc..  R.  .Co., 
5  La.  A.  (Orleans)  216. 

89.  Werlein  v.  Texas,  etc.,  R.  Co., 
5  La.  A.  (Orleans)  216. 

83.  See  Infra  f  517. 

84.  Ark. — Cantwell  v.  Pacific  Ex- 
press Co.,  58  Ark.  487.  25  SW  603. 

Ga. — Southern  R.  Co.  v.  Mlko,  136 
Ga.  272.  71  SE  241.  36  LRA  68:  At- 
lantic Coast  Line  R.  Co.  v.  Meinhard. 
133  Ga.  684,  66  SE  897;  Carter  v. 
Southern  R.  Co.,  Ill  Ga.  38,  36  SE 
308.  60  LRA  354;  Southern  R.  Co.  v. 
Maddox,  7  Ga.  A.  650,  67  SE  838: 
Southern  R.  Co.  v.  Johnson,  2  Ga.  A. 
36,  58   SE  333. 

Hawaii. — Ahiu  v.  Lambert.  3  Ha- 
waii 481. 
.  111.— Stafford  v.  Walter.  67  111.  88; 
Chicago,  etc.,  R.  Co.  v.  Shea,  66  111. 
471;  Northern  Line  Packet  Co.  v. 
Shearer.  61  111.  263:  Great  Western  R. 
Co.  v.  McComas,  33  111.  185;  Ohio, 
etc.,  R.  Co.  v.  Emrich,  24  111.  A.  246; 
Illinois,  etc.,  R.  Co.  v.  Schwartz,  13 
111.  A.  490;  Illinois  Cent.  R.  Co.  v. 
Schwartz,   11   111.  A.  482. 

Iowa. — Cobb  v.  Illinois  Cent.  R. 
Co..  38  Iowa  601. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Stone.  78  Kan.  605,  510,  97  P  471.  104 
P  1067. 

Me. — Stlmpson  v.  Gilchrist,  1  Me. 
202. 

Mass. — Finn  v.  Western  R.  Corp., 
112  Mass.  624,  17  AmR  128;  Bla'nch- 
ard  v.  Page.  8  Gray  281;  Alden  v. 
Pearson,  3  Gray  342. 

Miss. — Southern  Express  Co.  v. 
Craft,  49  Miss.  480,  19  AmR  4. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  965; 
Reynolds  v.  Chicago,  etc.,  R.  Co.,  86 
Mo.  90;  Atchison  v.  Chicago,  etc.,  R- 
Co.,  80  Mo.  213;  HarVey  v.  Terre 
Haute,  etc.,  R.  Co.,  74  Mo.  638;  J.  A. 
Lamy  Mfg.  Co.  v.  Missouri  Pac.  R. 
Co.,  (A.)  182  SW  131;  Barr  v.  Qulncy. 
etc.,  R.  Co.,  181  Mo.  A.  88,  163  SW 
573;  Central  American  SS.  Co.  v.  Mo- 
bile, etc.,  R.  Co.,  144  Mo.  A.  43,  128 
SW  822;  Vanbuskirk  v.  Qulncy.  etc., 
R.  Co.,  131  Mo.  A.  367.  Ill  SW  832; 
Gratiot  St.  Warehouse  Co.  v.  Mis- 
souri, etc.,  R.  Co.,  124  Mo.  A.  546,  102 
SW  11;  Ross  v.  Chicago,  etc.,  R.  Co., 
119  Mo.  A.  290,  96  SW  977. 

Oh. — American  Roofing  Co.  v.  Mem- 


has  no  cause  of  action,  cannot  avail  it,  since  the 
only  object  of  the  carrier  in  seeking  to  have  the 
proper  plaintiff  is  to  avoid  double  payment  for  the 
damage  claimed;81  and  the  action  of  the  consignee 
in  testifying  for  plaintiff  consignor  is  tantamount 
to  an  acquiescence  by  the  consignee,  and  he  is 
thereby  estopped  from  recovering  on  the  same 
cause  of  action.82 

[J  511]  (2)  As  Contracting  Party— (a)  Action* 
ex  Contractu.  As  elsewhere  shown,  there  are  a  con- 
siderable number  of  decisions  which  hold  that  a 
consignor  who  has  no  title  or  interest  in  the  goods 
shipped  is  not  entitled  to  sue  for  loss  or  injury  to 
the  goods,  although  he  has  made  the  contract  of 
shipment.83  The  decided  weight  of  authority,  how- 
ever, is  squarely  opposed  to  this  view1;  and  the 
better  doctrine  is  that,  where  the  consignor  makes 
the  contract  of  shipment  with  the  carrier,  he  may 
maintain  an  action  thereon  for  loss  of,  or  injury  to, 
the  consignment,  irrespective  of  the  question  of 
ownership,84  in  such  case  it  being  considered  that 
the  privity  of  contract  between  the  consignor  and 

phis,  etc..  Packet  Co..  8  OhS&CP  490. 
6  OhNP  146. 

S.  C. — Goodwyn  v.  Douglas.  26  S. 
C.  L.  174. 

Tenn. — Carter  v.  Graves,  9  Terg. 
446. 

Tex. — Southern  Kansas  R.  Co.  t. 
Morris,  100  Tex.  611,  102  SW  396,  123 
AmSR  834  [aft  (Civ.  A.)  99  SW  433]; 
Missouri  Pac.  R.  Co.  v.  Smith.  84  Tex. 
348,  19  SW  609;  Gulf,  etc..  R.  Co.  v. 
A.  B.  Patterson  &  Co.,  (Civ.  A.)  144 
SW  698;  St.  Louis,  etc..  R.  Co.  t. 
Brass.  (Civ.  A.)  133  SW.  1076;  Hous- 
ton, etc.,  R.  Co.  v.  Robinson,  (Civ.  A) 
131  SW  444;  San  AntonlO-etc.  R.  Co. 
v.  Laws,  (Civ.  A.)  126  SW  973;  Chi- 
cago, etc.,  R.  Co.  v.  Jones,  (Civ.  A) 
118  SW  759;  Parks  v.  Guif,  etc,  R. 
Co.,  (Civ.  A.)  30  SW  708;  Galveston, 
etc.,  R.  Co.  v.  Barnett,  (Civ.  A.)  24 
SW  782;  Missouri  Pac.  R.  Co.  v. 
Scott,  4  Tex.  Civ.  A.  76,  26  SW  239; 
Texas,  etc.,  R.  Co.  v.  Klepper,    (Civ. 


A.)   24  SW  667. 

Va. — Norfolk  Southern  R.  Co.  v. 
Norfolk  Truckers'  Exch.,  118  Vs.  660. 
88  SE  318. 

Wis. — Hooper  v.  Chicago,  etc.  R. 
Co.,  27  Wis.  81,  9  AmR  489. 

Eng. — Great  Western  R.  Co.  v. 
Bagge,  15  Q.  B.  D.  626;  Davis  v. 
James,  5  Burr  2680,  98  Reprint  407; 
Joseph  v.  Knox,  S  Campb.  320;  Dun- 
lop  v.  Lambert,  6  CI.  &  F.  600,  7  Re- 
print 824:  Mead  v.  South  Eastern  R 
Co.,  18  Wkly.  Rep.  735. 

Man. — Ferris  v.  Canadian  Northern 
R.  Co.,  15  Man.  134. 

Ont. — Brill  v.  Grand  Trunk  R.  Co., 
20  U.  C.  C.  P.  440;  Beard  v.  Steele. 
34  U.  C.  Q.  B.  43. 

In  Spence  v.  Norfolk,  etc..  R.  Co.. 
92  Va.  102.  22  SE  815,  29  LRA  578 
[quot  Norfolk  Southern  R.  Co.  T. 
Norfolk  Truckers'  Exch.,  118  Va.  650. 
653,  88  SE  318],  Judge  Buchanan. 
speaking  for  the  court,  said:  "A  con- 
signor of  goods  who  has  made  a  spe- 
cial contract  with  a  common  carrier 
to  carry  them,  whether  he  has  any 
interest  In  them  or  not,  or  who  has 
any  interest  or  property  In  them, 
general  or  special,  may  maintain  an 
action  against  such  carrier  for  fail- 
ure to  deliver  the  goods  within  a  rea- 
sonable time,  or  for  the  loss  or  in- 
jury to  them.  The  action,  at  the 
election  of  the  consignor,  may  be 
either  upon  the  special  contract,  or 
in  tort  for  failure  by  the  carrier  to 
perform  Its  duty.  An  action  may 
also  be  maintained  by  the  consignee. 
if  he  have  any  Interest  in  the  goods, 
but  there  can  be  but  one  recovery." 

[a]  XUnstratlons  and  applications 
of  rule. — (1)  A  miller  in  SufTolk  sold 
flour  to  plaintiff,  and,  according  to 
the  usual  course  of  business  between 
them,  consigned  it  to  him  In  Kent, 
paying  the  carriage  by  the  Great 
Eastern  Railway  to  London;  and  that 
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the  carrier  is  a  sufficient  foundation  on  which  to 
base  the  action  ;w  and  the  fact  that  the  consignor 
has  sold  the  goods  and  has  indorsed  and  delivered 
the  bill  of  lading  does  not  affect  his  right  to  sue.** 
This  principle  applies  with  equal  force  whether 
there  is  an  express  contract  of  shipment  between 
the  carrier  and  the  consignor,  or  whether  the  con- 
tract is  merely  implied.*''  So  the  consignor  may 
recover  under  the  Interstate  Commerce  Act,  as 
amended  by  the  Carmack  amendment,  although  he 
holds  no  bill  of  lading.8*    It  has  been  held  that  the 


consignor's  right  of  action  on  the  contract  is  not 
affected  by  statutory  provisions  requiring  every 
action  to  be  brought  in  the  name  of  the  real  party 
in  interest,*9  but  there  are  cases  to  the  contrary. 

Action  inures  to  the  benefit  of  the  owner  or  the 
consignee.  If  the  consignor  has  no  interest  in  the 
goods,  and  his  right  of  action  is  based  solely  on 
privity  of  contract,  an  action  by  him  for  failure  to 
carry  and  to  deliver  safely  to  the  consignee  will 
inure  to  the  benefit  of  the  consignee  or  real  owner;91 
in  such  case  the  consignor  is  considered  the  trustee- 


company  delivered  It  to  the  South 
Eastern  R  Co.  which  forwarded  It  to 
plaintiff  In  Kent  and  charged  him 
for  the  carriage  of  its  line.  It  was 
held,  that,  although  the  property  In 
the  flour  might  not  have  passed  to 
plaintiff  under  the  statute  of  frauds, 
still,  as  he  had  contracted  with  the 
South  Eastern  R.  Co.  for  its  carriage, 
he  could  sue  them  for  damage  done  to 
It  in  the  transit  over  their  line.  Mead 
v.  South  Eastern  R  Co.,  18  Wkly.  Rep. 
735.  (2)  One  H,  being  the  owner  of  a 
trotting  horse,  delivered  him  to  D 
to  keep  for  one  year,  on  an  agree- 
ment that  D  should  have  the  exclu- 
sive management,  charge,  and  control 
over  him,  with  the  privilege  of  trot- 
ting him  at  whatsoever  place  or 
S laces  D  might  deem  best,  r>  and  H 
ivlding  the  net  profits  of  the  trot- 
ting. H  reserved  to  himself  the 
right  to  sell  the  horse  at  any  time 
during  the  year  on  making  compen- 
sation to  D.  While  this  arrangement 
was  In  force,  D  made  a  contract  for 
the  transportation  of  the  horse.  It 
was  held  that  D,  and  not  H,  was  the 
proper  party  to  sue  for  a  violation 
of  the  contract.  Harvey  v.  Terre 
Haute,  etc,  R.  Co.,  74  Mo.  638.  (3) 
Where  a  transportation  company 
gives  a  shipping  receipt  for  the 
transportation  of  goods,  and  they  are 
lost,  the  person  to  whom  the  receipt 
is  given  may  bring  the  action,  al- 
though the  property  may  belong  to 
another.  Northern  Line  Packet  Co. 
v.  Shearer,  SI  111.  263.  (4)  Where 
tbe  shipper  of  goods  has  sold  them 
to  the  consignee,  of  which  fact  the 
railroad  company  has  knowledge,  and 
with  such  knowledge  contracts  with 
the  shipper  to  carry  them  safely,  he 
can  sue  for  a  failure  to  carry  safely, 
and  the  company  cannot  set  up  In 
defense  the  title  of  the  consignee; 
and.  hiving  repaid  the  whole  price 
to  the  consignee,  the  shipper  may  re- 
cover the  value  of  the  property  by  a 
subsequent  offer  to  return  it.  Brill 
v.  Grand  Trunk  R.  Co.,  20  U.  C.  C.  P. 
440.  (6)  Where  the  shipper  of  goods 
guarantees  the  freight  and  makes  a 
special  agreement  to  pay  freight,  he 
may  sue  for  nondelivery  of  the  goods 
to  the  consignee.  Stafford  v.  Walter, 
67  111.  83.  (6)  Under  the  rule  that  a 
consignor  who  has  no  title  to  goods 
lost  by  a  carrier  may  sue  for  breach 
of  the  contract  of  carriage,  a  seller 
of  goods  consigned  to  the  buyer  and 
lost  in  transit  by  a  carrier  who  had 
receipted  to  the  seller  for  them  and 
had  recited  in  the  receipt  that  the 
goods  were  to  be  delivered  to  the 
buyer  without  unnecessary  delay 
could  sue  the  carrier  for  their  value, 
although  the  buyer  had  paid  for  the 
goods  and  had  also  paid  the  freight. 
Atlantic  Coast  Line  R  Co.  v.  Mein- 
hard.  132  Ga,   684,  66  SE  897. 

80).  Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  646, 
102  SW  11. 

"The  doctrine  proceeds  upon  the 
contractual  privity  existing  between 
the  original  parties  which  operates  a 
cause  of  action,  after  the  carrier's 
service  Is  performed  thereunder,  in 
favor  of  the  carrier  and  against  the 
consignor  for  the  freight,  and  for 
this  reason  conversely  renders  the 
Shipper,  although  not  the  owner  of 
the  goods,  a  party  In  Interest  to  the 
contract.  Secondly,  it  Is  said  it  does 
not  He  with  the  carrier  who  made  the 
contract,  to  say.  upon  a  breach,  that 
the  consignor  Is  not  entitled  to  re- 
cover   the    damages,    unless    it    be 


shown  that  the  real  party  In  Interest 
objects,  and  In  the  absence  of  such  a 
showing.  It  will  be  presumed  the  ac- 
tion Is  prosecuted  with  the  knowl- 
edge and  consent,  and  for  the  benefit 
of  the  owner."  Gratiot  St.  Ware- 
house Co.  v.  Missouri,  etc.,  R.  Co.,  124 
Mo.  A.  646.  564,  102  SW  11. 

"The  contract  to  deliver  the  goods 
having  been  made  with  Potter,  must 
confer  on  him  a  light  of  action  for 
their  nondelivery.  It  would  be  with- 
out example  to  deny  a  party,  to 
whom  an  express  promise  is  made, 
whether  as  trustee,  or  In  his  own 
right,  a  remedy  for  its  violation. 
This  would  produce  the  singular  case 
of  a  party's  having  a  right  to  break 
an  engagement,  without  responsibil- 
ity to  him  with  whom  it  Is  made, 
merely  because  it  Is  possible  some 
other  person  may  have  a  remedy 
against  him;  or,  what  would  be  more 
strange,  it  would  make  the  very  act 
which  consummates  the  bargain  be- 
tween the  shipper  and  master,  that 
is,  the  delivery,  destroy  the  remedy 
of  the  former  on  the  contract.  To 
whom  the  goods  belong  Is  of  no  Im- 
portance, If  It  be  once  conceded, 
which  cannot  be  controverted,  that 
the  right  of  property  may  be  in  one, 
while  another,  by  express  agree- 
ment, may  have  a  remedy  for  some 
negligence  or  misconduct  in  rela- 
tion to  it.  Whatever,  therefore,  may 
have  been  the  right  of  the  con- 
signees in  this  Instance.  Brlggs  can- 
not contest  that  of  the  plaintiff, 
founded,  as  It  Is,  on  his  own  written 
agreement.  Nor  can  any  one  be  in- 
jured by  a  right  of  action,  for  the 
same  wrong,  subsisting  in  different 
persons  at  the  same  time,  (which, 
however  Inconvenient,  must  some- 
times happen,)  as  a  recovery  by  one 
will  always  bar  tbe  other's  claim. 
But  a  right  to  sue  the  master  is  not 
only  matter  of  express  contract 
here,  but  were  It  necessary  or  proper 
to  look  beyond  the  agreement  itself, 

1  should  say,  that  it  was  a  valuable 
one,  conferred  on  the  plaintiff  by 
the  bill  of  lading,  (not  one  which  he 
held  merely  as  trustee,)  and  which 
we  ought  not  to  deprive  him  of.  un- 
der an  idea  of  the  owner's  being 
changed,  as  soon  as  the  goods  are 
put  on  board.  That  the  plaintiff  had 
a  right  of  stopping  them  in  transitu. 
In  case  of  the  bankruptcy  of  the  con- 
signees, Is  conceded.  From  this  will 
necessarily  follow  the  right  of  suing 
the  master  In  the  same  event,  In 
case  of  a  delivery  to  the  consignees 
after  notice  not  to  make  it.  or  for  an 
Indemnity  for  any  misconduct  on  his 
part.  ...  To  determine  in  whom 
the  right  of  action  is.  It  Is  better  to 
look  to  the  party  to  whom  the  prom- 
ise is  made,  than  to  the  person  from 
whom  the  consideration  may  pro- 
ceed." Per  Livingston,  J.,  dissenting 
In  Potter  v.  Lansing.  1  Johns.  (N. 
Y.)  215.  227.  3  AmD  310,  a  decision 
which  maintains   the   contrary  view. 

86.  St.  Louis,  etc.,  R.  Co.  v. 
Brass,  (Tex.  Civ.  A.)  133  SW  1075. 

87.  Southern    R.    Co.    v.    Johnson, 

2  Ga.  A.  36.  58  SE  333;  Finn  v.  West- 
ern R  Corp..  112  Mass.  624.  17  AmR 
128. 

[a]  Contract  need  not  be  in  writ- 
lag. — Although,  in  the  absence  of  a 
contract,  a  person  who  has  no  prop- 
erty, general  or  special,  In  goods, 
cannot  sue  In  his  own  name  In  tort 
for  the  destruction  of  the  goods  by 
a  carrier,  nevertheless  the  contract 
need  not  be  In  writing,  but  may  be 


Implied  from  delivery  and  acceptance 
of  the  goods  for  shipment,  and  the 
consignor  may  sue  for  the  loss  or 
nondelivery,  although  he  Is  merely  a 
bailee.  Southern  R.  Co.  v.  Johnson. 
2  Ga.  A.  36,  58  SE  333. 

88.  Bowden  v.  Philadelphia,  etc.,. 
R.  Co..  (Del.)  91  A  209:  Aultman  v. 
Atlantic  Coast  Line  R.  Co.,  (Fla.)  71 
S   283. 

"The  manifest  object  of  this  pro- 
vision of  the  statute  Is  to  enable  one 
who  contracts  with  a  common  car- 
rier for  the  carriage  of  goods  to  a 
point  In  a  distant  state  over  Its  lines 
a,nd  over  the  connecting  lines  of  sev- 
eral common  carriers,  to  recover 
damages  for  Injury  thereto  directly* 
from  the  carrier  to  which  the  goods 
were  delivered  and  by  which  the  bill 
of  lading  therefor  was  Issued,  with- 
out being  compelled  to  seek  oub  and 
sue  the  particular  carrier  that  occa- 
sioned the  Injury.  The  legal  effect  of 
the  provision,  so  far  as  It  relates  to 
a  carrier,  is  to  impose  upon  It  a  legal 
liability  to  perform  and  complete  l>y 
delivery  at  destination  every  contract 
of  Interstate  carriage  Into  which  it 
may  enter  for  Itself  and  for  Its  con- 
necting lines  from  which  escape  can 
be  made  neither  by  rules  nor  regu- 
lations of  Its  own  or  by  the  contract 
or  consent  of  the  shipper.  The  legal 
effect  of  the  provision,  so  far  as  it 
relates  to  a  shipper.  Is  not  to  confer 
upon  him  a  right  to  a  new  kind  of 
contract,  but  to  extend  to  him  rather 
a  new  and  additional  remedy  upon 
the  kinds  of  contracts  he  may  there- 
tofore have  -been  able  to  make,  by 
affording  him  an  opportunity  to  sue 
and  recover  from  the  carrier  to 
which  the  property  was  delivered  for 
shipment,  under  the  liability  Im- 
posed upon  the  carrier  by  the  stat- 
ute." Bowden  v.  Philadelphia,  etc., 
R.  Co.,   (Del.)   91  A  209,   210. 

89.  Gratiot  St.  Warehouse  Co.  v.. 
Missouri,  etc..  R.  Co.,  124  Mo.  A.  645, 
102  SW  11;  Hooper  v.  Chicago,  etc., 
R.  Co.,  27  Wis.  81,  91,  9  AmR  438 
(where  the  court  said:  "The  shipper 
Is  a  party  In  interest  to  the  contract, 
and  It  does  not  He  with  the  carrier 
who  made  the  contract  with  him,  to- 
say,  upon  a  breach  of  It,  that  he  Is 
not  entitled  to  recover  the  damages, 
unless  It  be  shown  that  the  consignee 
objectsj  for,  without  that,  It  will  be 
presumed  that  the  action  was  com- ' 
menced  and  is  prosecuted  with  the 
knowledge  and  consent  of  the  con- 
signee, and  for  his  benefit.  The  con- 
signor or  shipper  Is,  by  operation  of 
the  rule,  regarded  as  a  trustee  of  an 
express  trust,  like  a  factor  or  other 
mercantile  agent  who  contracts  In 
his  own  name  on  behalf  of  his 
principal"). 

90.  Warren,  etc..  R.  Co.  v.  South- 
ern Lumber  Co.,  115  Ark.  221,  170 
SW  998;  Union  Pac.  R.  Co.  v.  Met- 
calf,  50  Nebr.  452,  69  NW  961. 

91.  Ga. — Carter  v.  Southern  R. 
Co.,  Ill  Ga.  38.  36  SE  308.  50  LRA 
354;  Southern  R.  Co.  v.  Maddox,  7 
Ga.  A.  650.  67  SE  838;  Southern  R. 
Co.  v.  Johnson,  2  Ga.  A  36,  68  SE 
333 

111. — Ohio.  etc..  R.  Co.  v.  Emrlch, 
24  111.  A.  245:  Illinois  Cent.  R.  Co.  v. 
Schwartz.  13  111.  A.  490. 

Mass. — Finn  v.  Western  R.  Corp., 
112  Mass.  524.  17  AmR  128. 

Miss. — Southern  Express  Co.  v. 
Craft,  49  Miss.  480,  19  AmR  4. 

Oh. — American  Roofing  Co,  v. 
Memphis,  etc..  Packet  Co.,  8  OhS&CP 
496.   5  OhNP  146. 
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of  an  express  trust.82  A  recovery  by  the  consignor 
in  such  case  is  a  bar  to  an  action  by  the  owner  in 
tort  for  the  injury  done  him.*3 

[J  512]  (b)  Actions  ex  Delicto.  Where  the  con- 
signor, although  he  has  made  the  contract  of  ship- 
ment, has  no  general  or  special  interest  in  the 
property,  he  cannot  maintain  an  action  in  tort  for 
loss  or  injury  to  the  property;*4  and  this  is  so, 
although  he  may  have  the  right  of  stoppage  in 
transitu.*5 

[4  513]  (3)  Married  Woman  as  Consignor. 
Where  a  married  woman  delivers  to  a  carrier  for 
transportation  property  which  belongs  to  her  ex- 
clusively and  separately,  an  action  for  loss  or 
injury  thereto  may  be  maintained  in  her  name.9* 
But  there'  is  a  conflict  of  opinion  as  to  whether  she 
has  a  right  to  maintain  such. action  where  the  prop- 
erty concerned  is  not  her  separate  property. 

Bight  to  sue;  how  question  raised.  If  any  doubt 
exists  as  to  a  married  woman's  right  to  sue  for 
loss  of  her  own  property,  delivered  by  her  to  car- 
rier for  transportation,  the  question  of  her  right 
to  sue  cannot  be  raised  by  motion  to  exclude  her 


evidence  in  which  it  appears  that  she  is  a  married 
woman,  but  must  be  raised  by  a  plea.*8 

[4  514]  (4)  Where  Goods  Are  Shipped  0.  O.  D. 
While  the  general  rule  is  that  actions  against  a 
common  carrier  for  the  loss  of  goods  must  be 
brought  in  the  name  of  the  consignee,*"  where  the 
goods  are  shipped,  marked  "C.  0.  D.,"  the  contract 
of  the  common  carrier  is  not  only  to  safely  carry 
and  deliver  the  goods  to  the  consignee,  but  also  to 
"collect  on  delivery,"  and  return  to  the  consignor 
the  charges  on  the  goods,1  and  the  consignor  may 
sue  on  such  contract,  where  neither  the  goods  nor 
the  charges  thereon  are  returned  to  him.2 

[$  515]  c.  Consignee — (1)  In  General.  In  gen- 
eral, the  presumption  is  that  title  to  the  goods 
passes  to  the  consignee  on  delivery  to  the  carrier;1 
and  he  is  considered  the  person  prima  facie  enti- 
tled to  sue  for  loss  or  injury  to  goods  shipped,4 
although  the  contract  of  affreightment  was  made 
with  the  consignor.'  The  action  may  be  either  ex 
delicto*  or  ex  contractu,7  the  contract  of  shipment 
being  presumed  to  have  been  made  for  the  eon- 


Wis. — Hooper  v.  Chicago,  etc..  R. 
Co..  27  Wis.  81,  9  AmR  439. 

[a]  Presumption  as  to  consent  of 
oonsirnee. — It  will  be  presumed,  in 
the  absence  of  a  showing  to  the  con- 
trary, that  the  suit  was  commenced 
and  prosecuted  with  the  knowledge 
and  consent  of  the  consignee  entitled 
to  the  benefit  of  the  recovery-  South- 
ern Express  Co.  v.  Craft,  4$  Miss. 
480.  19  AmR  4. 

S3.     See   cases   supra  note  91. 

93.  Carter  v.  Southern  R.  Co.,  Ill 
Oa.   38,   86  SE  308,  B0  LRA  354. 

94.  U.  S.— Whittenton  Mfg.  Co.  v. 
Memphis,,  etc.,  Packet  Co.,  21  Fed.  896. 

111. — Egerton  v.  Chicago,  etc.,  R. 
Co..  240  111.  311.  88  NE  808. 

Mo. — Bennett  v.  Chlcaro,  etc..  R 
Co..  161  Mo.  A.  298,  131  SW  770;  Cen- 
'tral  American  SS.  Co.  v.  Mobile,  etc., 
R.  Co..  144  Mo.  A.  43.  128  SW  822. 

Mont. — Wetsel  v.  Power,  6  Mont. 
214.  2  P  338. 

Tenn. — Carter  v.  .Graves,  9  Terg. 
446. 

95.  Northern  Pac.  R.  Co.  v.  Lewis, 
89  III.  A.  SO. 

96.  Hawkins  v.  Providence,  etc.,  R 
Co.,  119  Mass.  696,  20  AmR  353.     See 

fenerally  Husband  and  Wife  [21  Cy<c 
512]. 

97.  See  cases  Infra  this  note; 
and  generally  Husband  and  Wife 
[21  Cyc  1512  et  aeql. 

[a]  In  Illinois  the  question  of 
absolute  or  legal  ownership  is  re- 
garded as  immaterial.  The  tact  that 
she  Is  bailor  and  consignor  is  deemed 
sufficient  to  sustain  the  action.  Chi- 
cago, etc.,  R.  Co.  v.  Shea,  66  111.  471; 
Great   Western   R.   Co.   v.   McComas, 

'38   111.   186. 

[b]  Za  Massachusetts  this  right 
is  denied.  Hawkins  v.  Providence, 
etc.,  R.  Co.,  119  Mass.  596,  20  AmR 
353  (where  It  was  held  that  nersonal 
apparel  furnished  by  a  husband  to 
his  wife,  or  purchased  by  the  wife 
with  her  -husband's  consent,  with 
money  given  her  by  him  from  a  fund 
formed  by  their  joint  earnings,  re- 
mains the  property  of  the  husband, 
and  that  the  wife  cannot  maintain 
an  action  against  the  carrier  for  the 
loss  thereof). 

98.  Quarrler  v.  Baltimore,  etc.,  R. 
Co.,  20  W.  Va.  424. 

99.  See  infra   99   515-521. 

1.  U.  S.  Express  Co.  v.  Keefer,  69 
Ind.  263;  and  supra  9  399. 

2.  U.  S.  Express  Co.  v.  Keefer, 
69  Ind.  263. 

3.  Grinnell-Collins  Co.  v.  Illinois 
Cent.  R.  Co.,  109  Minn.  518,  124  NW 
377,  26  LRANS  437;  Bromschwlg 
Tailors'  Trimming  Co.  v.  Missouri, 
etc.,  R.  Co..  165  Mo.  A.  350,  147  SW 
175:  Texas  Cent.  R.  Co.  v.  Dorsey, 
30  Tex.  Civ.  A.  377,  70  SW  675.     And 


see  supra   9   368. 

4.  U.  S. — Lawrence  v.  Mlnturn,  17 
How.  100,  16  Li.  ed.  68:  The  Gelser, 
19  Fed.  877;  Blum  v.  The  Caddo,  3 
F.  Cas.  No.  1,573,  1  Woods  64j  Ball 
v.  Nashville,  etc.,  R.  Co.,  11  F.  Cas. 
No.  5,940. 

Ala. — Mouton  v.  Loulsvlllei  etc.,  R. 
Co.,  128  Ala.  537,  29  S  602;  Capehart 
v.  Furman  Farm  Impr.  Co.,  103  Ala. 
671.  16  S  627,  49  AmSR  60:  Robinson 
v.  Poque,  86  Ala.  257,  6  S  685;  South, 
etc.,  Alabama  R.  Co.  v.  Wood,  72  Ala. 
451;  Southern  Express  Co.  v.  Caper- 
ton.  44  Ala.  101,  4  AmR  118. 

Cal. — Scammon  v.  Wells,  84  Cal. 
311,  24  P  284;  Glidden  v.  Lucas.  7 
Cal.  26;  Webb  v.  Winter,  1  Cal.  417. 

Conn. —  Miner  v.  Norwich,  etc.,  R. 
Co.,  32  Conn.  91;  Moseley  v.  Lord,  2 
Conn.   389. 

Ga. — Southern  R  Co.  v.  Mlko,  136 
Ga.  272.  71  SE  241,  36  LRANS  68. 

111. — Merchants'  Despatch  Co.  v. 
Smith,  76  111.  642. 

Ind. — Pennsylvania  Co.  v.  Poor,  103 
Ind.  653,  3  NE  253;  Pennsylvania  Co. 
v.  Holderman.  69  Ind.  18;  Madison, 
etc.,  R.  Co.  v.  Whttesel,  11  Ind.  65. 

Iowa. — Irwin  Bank  v.  American 
Express  Co.,  127  Iowa  1,  3,  102  NW 
107  [clt  Cyc];  Robinson  v.  Mer- 
chants' Despatch  Transp.  Co.,  46 
Iowa  470;  Angle  v.  Mississippi,  etc., 
R  Co.,  9  Iowa  487.    . 

Kan. — Clute  v.  Chicago,  etc.,  R. 
Co.,  83  Kan.  333.  334.  Ill  P  431,  30 
LRANS  1071    [clt  Cyc]. 

Ky. — Smith  v.  Lewis.  3  B.  Mon. 
229:  Adams  Express  Co.  v.  Tingle, 
10  KyL  858. 

La.— The  Red  River,  106  La.  42,  80 
S  303,  87  AmSR  293. 

Mass. — Frank  v.  Hoey,  128  Mass. 
263:  Upton  v.  Sturbrldge  Cotton 
Mills.  Ill  Mass.  446. 

Minn. — Dyer  v.  Great  Northern  R. 
Co.,  51  Minn.  346,  53  NW  714,  88  Am 
SR  606:  McCauley  v.  Davidson,  13 
Minn.  162. 

Mo. — Kirkpatrick  v.  Kansas  City, 
etc.,  R.  Co.,  86  Mo.  341;  Burriss  v. 
Missouri  Pac.  R.  Co.,  105  Mo.  A.  659, 
78  SW  1042. 

N.  V. — Thompson  v.  Fargo,  49 
N.  T.  188,  44  How  Pr  176,  10  AmR 
342;  Krulder  v.  Ellison,  47  N.  T.  36, 
7  AmR  402;  Price  v.  Powell,  8  N.  T. 
322;  White  v.  Schweitser.  147  App. 
Dtv.  544,  132  NTS  644  Trearg  den 
149  App.  Dlv.  954.  133  NTS  11491: 
Green  v.  Clark,  18  Barb.  67  [an*  12 
N.  Y.  843]. 

Oh. — Straus  v. .  Wessel,  80  Oh.  St. 
211. 

Pa. — Arbuckle  v.  Thompson,  87 
Pa.  170:  Decan  v.  Shipper,  35  Pa.  239, 
78  AmD  334;  Griffith  v.  Ingledew,  6 
Serg.  &  R.  429,  9  AmD  444. 

5.  D. — Hess  v.  South  Dakota  Cent. 


R.  Co.,  SO  S.  D.  638,  642,  139  NW 
334    [cit  Cyc]. 

Tenn. — East  Tennessee,  etc.,  R  Co. 
v.  Nelson,  1  Coldw.  272:  W.  A  A.  R 
Co.  v.  Kelly,  1  Head  158. 

Tex. — East  Line,  etc.,  R.  Co.  v. 
Hall,  64  Tex.  615;  Texas,  etc,  R.  Co. 
v.  Turner,    (Civ.  A.)    97   SW  609. 

Vt. — Strong  v.  Dodds,  47  Vt.  848. 

W.  Va. — WlUlamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc..  R  Co.. 
71   W.  Va,   741,  77  SE  833. 

Wis. — Congar  v.  Galena,  etc,  R 
Co..  17  Wis.  477. 

Eng. — Dutton  v.  Solomonson.  8  B 
&  P.  582.  127  Reprint  814:  Gurney  v. 
Behrend,  3  E.  &  B.  622.  77  ECL  622. 
118  Reprint  1275;  Evans  v.  Marlett. 
1  Ld.  Raym.  271,  91  Reprint  1078; 
Dawes  v.  Peck,  8  T.  R  830.  101  Re- 
print 1417. 

Man. — Toung  v.  Canadian  Pac  R. 
Co.,  1   Man.  205. 

Ont. — Hately  y.  Merchants'  Des- 
patch Co.,  2  Ont  386. 

5.  Henry  J.  Perkins  Co.  v.  Amer- 
ican Express  Co.,  199  Mass.  661.  86 
NE  895;  Burriss  v.  Missouri  Pac.  R 
Co..  106  Mo.  A.  659.   78  SW  1042. 

6.  V.  S.— The  Gelser,  19  Fed.  877; 
Hall  v.  Nashville,  etc..  R.  Co..  11  F. 
Cas.   No.   6,940,   3  AmLTRep  79. 

Ala. — South.,  etc..  Alabama  R.  Co. 
v.  Wood.  72  Ala.  451. 

Cal.— Webb  v.   Winter,  1   Cal.   417. 

Ind. — Madison,  etc.,  R.  Co.  ▼. 
Whltesel,   11   Ind.   65. 

Ky. — Adams  Express  Co.  v.  Tin- 
gle, 10  KyL  358. 

Mass. — Henry  J.  Perkins  Co.  v. 
American  Express  Co.,  199  Mass.  661, 
85  NE  896. 

Mo. — Kirkpatrick  v.  Kansas  City, 
etc.,  R.  Co.,  86  Mo.  341;  Burriss  v. 
Missouri  Pac.  R.  Co.,  106  Mo.  A  669, 
78  SW  1042. 

N.  Y.— Price  v.  Powell,  3  N.  Y.  382. 

Pa. — Arbuckle  v.  Thompson,  37  Pa. 
170. 

Eng. — Dutton  v.  Solomonson,  3  B. 
&  P.  .682,  127  Reprint  814. 

7.  Ala. — Mauton  v.  Louisville,  etc, 
R.  Co.,  128  Ala.  587.  29  S  602. 

Ind. — Pennsylvania  Co.  v.  Poor, 
103  Ind.   568.  8  NE  253. 

Ky.— Smith  v.  Lewis,  3   B.  Mon.  129. 

Mass. — Henry  J.  Perkins  Co.  v. 
American  Express  Co.,  199  Mass.  661, 
85  NE  895. 

N.  Y. — Green  v.  Clark,  IS  Barb.  67 
[aff  12  N.  Y.   343]. 

Pa. — Griffith  v.  Ingledew,  6  Serg. 
&  R.  429,  9  AmD  444. 

[a]  Under  the  Georgia  oods  the 
consignee  cannot  sue  on  a  contract 
of  shipment  made  by  the  consignor 
where  the  bill  of  lading  was  not  as- 
signed or  Indorsed  to  the  consignee. 
Haas  v.  Kansas  City,  etc,  R.  Co.,  SI 
Ga.   792,    7   SE   629. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative 


Annotations,  same  title,  page  and  note  m 
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ngnee's  benefit.'  Nevertheless  the  presumption 
that  the  consignee  is  the  owner  of  the  goods  is  not 
conclusive  and  may  be  rebutted;*  and  if  the  pre- 
sumption is  overcome,  the  action  may  properly  be 
brought  in  the  name  of  the  consignor.1 

Where  the  consignor  nukes  a  special  contract 
varying  the  carriers'  common-law  liability,  the 
rights  of  the  consignee  will  be  limited  by  such 
special  contract11 

[i  516]  (2)  Presumption  Arising  from  Bill  <of 
Lading.  The  mere  fact  that  a  person  is  named  as 
consignee  in  a  bill  of  lading  is  such  presumptive 
evidence  of  ownership  in  him,  in  the  absence  of 
any  evidence  to  the  contrary,  as  will. entitle  him 
to  sue." 

Special  ,  agreement.  Even  though  there  is  a 
special  agreement  between  the  consignor  and  the 
consignee  that  the  latter  shall  not  become  the  abso- 
lute, owner  until  the  merchandise  is  inspected  at 


8.    See  cases  supra  note  7. 

t.  U.  S. — Lawrence  v.  Minturn,  17 
How.  100.  16  L.  ed.  58. 

Ala. — South,  etc.,  Alabama  R.  Co. 
v.  Wood,  72  Ala.  451;  Southern  Ex- 
press Co.  v.  Caperton.  44  Ala.  101,  4 
AmR  118;  Southern  R.  Co.  v.  Brew- 
ster. »  Ala.  A.  S97,  <S  S  790. 

Ga. — Southern  R.  Co.  v.  Miko.  13* 
Co.  272.  71  88*241.  8*  LRANS  68. 

111. — Cobb  v.  Illinois  Cent.  R.  Co., 
(8  III.    894. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Mo- 
llne  Plow  Co..  IS  Ind.  A.  225,  41  NE 
480. 

Ky. — Smith  v.  Lewis.  8  B.  Mon. 
229. 

Minn. — Orlnnell-Colllns  Co.  V.  Illi- 
nois Cent.  R.  Co.,  10$  Minn.  618.  124 
NW  377,  2«  LRANS  487:  Dyer  v. 
Great  Northern  R.  Co..  61  Minn.  345. 
53  NW  714,  88  AmSR  506;  Benjamin 
v.  Levy,  39  Minn.  11.  38  NW  702. 

N.  Y.— Price  v.  Powell,  3  N.  Y.  322; 
Ogden  v.  Coddington,  2  E.  D.  Smith 
1 17:  Everett  v.  Saltus,  16  Wend.  474 
[aif  20  Wend.   287,  32  AmD  6411. 

S.  D. — Hess  v.  South  Dakota  Cent. 
R.  Co..  30  S.  D.   638.  1S9  NW  384. 

Wis. — Congar  v.  Galena,  etc..  R. 
Co..  17  Wis.  477. 

And  see  supra  5  389. 

10.  Cobb  v.  Illinois  Cent.  R.  Co., 
88  111.  894;  Smith  v.  Lewis,  3  B.  Mon. 
(Ky.)  229;  Sweet  v.  Barney,  23  N.  Y. 
335;  Price  v.  Powell.  3  N.  Y.  822; 
Hess  v.  8outh  Dakota  Cent.  R.  Co., 
10  S.  D.   638.   139   NW  334. 

11.  Henry  J.  Perkins  Co.  v.  Amer- 
ican Express  Co.,  199  Mass.  561,  85 
NE  896.  Compare  Dows  v.  Cobb,  12 
Barb.  (N.  Y.)  810  (holding  that  a 
consignee  pr  indorser  of  a  bill  of 
lading  has  not  the  right  to  sue  on 
the  special  contract,  unless  he  is  also 
the  shipper  or  the  owner  of  the 
goods,  for  the  reason  that  otherwise 
no  express  contract  is  made  with 
him). 

IS.  U.  S. — Lawrence  v.  Minturn, 
17  How.  100.   15  L.  ed.  58. 

Ind. — Harrison  v.  Hlxson,  4  Blackf. 
326. 

Mass. — Blanchard  v.  Page,  8  Gray 
281. 

Miss. — Butler  v.  Smith,  35  Miss. 
457. 

N.  C. — Gasklns  v.  Southern  R.  Co., 
161  N.  C.  18.  85  SE  518;  Ober  v. 
Smith.    78   N.  C.   813. 

Pa. — Griffith  v.  Ingledew,  6  Serg. 
A  R   429.   9   AmD  444. 

"If  we  take  the  rule  to  be  that  an 
action  against  the  carrier  cannot  be 
brought  by  a  consignee,  who  has  no 
beneficial  interest  in  the  goods,  it 
still  remains  true,  that  a  presump- 
tion of  such  an  Interest  in  the  con- 
signee arises  from  a  bill  of  lading 
which  makes  the  goods  deliverable 
to  him  or  his  assign."  Lawrence  v. 
Minturn,  17  How.  (U.  S.)  100,  107.  16 
Lv  ed.  58. 

[a]  *ltle  does  not  necessarily 
pan  where  goods  are  shipped  and  a 
bill  of  lading  is  taken  out  in  the 
name  of  the  consignee  and  forwarded. 
The  title  to  the  goods  is  not  thereby 


necessarily  vested  in  the  consignee 
absolutely;  the  intention  of  the  par- 
ties must  govern.  If  made  for  the 
purpose  of  passing  title,  the  delivery 
of  the  bill  of  lading  will  have  that 
effect.  If  there  Is  no  contract  of 
purchase  between  the  consignor  and 
the  consignee  or  other  party,  the 
owner's  title  will  not  be  divested. 
Bonner  v.  Marsh,  18  Miss.  376,  48 
AmD  754.  See  also  supra  ||  266, 
317. 

13.  Illinois  Cent.  R.  Co.  v.  Cobb, 
64   III.   128. 

14.  Cobb  v.  Illinois  Cent  R.  Co., 
88  111.  394;  Bryans  v.  Nix,  4  M.  A  W, 
775.   150   Reprint  1634. 

15.  Miss. — Jordon  v.  Gulf,  etc.,  R. 
Co..   102  Miss.   21,  68  S  596. 

Mo. — Gratiot  St.  Warehouse  Co.  y. 
Missouri,  etc.,  R.  Co-  124  Mo.  A.  545, 
102  SW  11. 

N.  Y.— Baird  v.  Daly,  67  N.  Y.  236, 

15  AmR  488:  Easter  v.  New  York, 
etc..  Despatch  Express  Co.,  74  Misc. 
399,  132  NYS  402. 

N.  C. — Gwyn  v.  Richmond,  etc,  R. 
Co..  86  N.  C.  429,  39  AmR  708. 

S.  C. — Deaver-Jeter  Co.  v.  South- 
em   R.   Co.,   95   S.  C.   486.   79   SE   709. 

Tex.; — International,  etc.,  R.  Co.  v. 
Jones,  41  Tex.  Civ.  A.  327,  91  SW 
611. 

Wis. — Ela  v.  American  Merchants' 
Union  Express  Co..  29  Wis.  611.  9 
AmR  619. 

"If  the  consignee  is  owner,  then 
the  shipper  Is  regarded  as  his  agent, 
and  the  contract  being  made  for  the 
owner's  benefit,  he  may  sue  thereon, 
in  virtue  of  his  property  in  the  goods 
and  his  exclusive  beneficial  interest 
in  the  contract.  Ogden  v.  Coddtne- 
ton.  2   E.   D.   Smith   (N.  Y.)   317,   827. 

[a]  Illustration. — It  appeared  that 
plaintiff  employed  C  who  was  the 
owner  of  a  scow  to  transport  cattle 
and  horses  across  the  St.  Lawrence 
river.  C,  with  knowledge  and  priv- 
ity of  plaintiff,  employed  defendant 
who  was  the  owner  of  a  tug  to  tow 
the  scow  across,  and  by  the  negli- 
gence of  defendant  some  of  the  cat- 
tle were  lost  and  others  Injured. 
The  court  held  that,  although  the 
bailee  might  sue  because  of  his 
special  Interest,  plaintiff  was'  also 
entitled  to  sue  because  he  was  the 
owner.     Baird  v.  Daly,  67  N.  Y.  236, 

16  AmR  488. 

[b]  »sl»ase  of  title  to  consignee. 
— If  goods,  title  to  which  remains  in 
the  consignor,  are  lost  In  transit,  the 
consignor  may,  if  he  chooses,  and  the 
consignee  assents  thereto,  release 
his  title  or  claim  to  the  consignee, 
and  the  latter  may  maintain  an  ac- 
tion to  recover  for  the  loss.  Ela  v. 
American  Merchants'  Union  Express 
Co.,   29   Wis.   611,   9   AmR  619. 

16.  Jordon  v.  Gulf,  etc.,  R.  Co., 
102  Miss.  21,  68  S  695. 

[a]  When  title  vests  la  con- 
signee.— Where  goods  bought  and 
paid  for  were  delivered  to  a  railroad 
company  whose  bill  of  lading  was 
executed  to  the  vendor,  acknowledg- 
ing a  receipt  of  the  goods  to  be  oon- 


the  place  of  destination,  the  consignee  may  never- 
theless sue  for  failure  to  deliver,  if  he  holds  bills 
of  lading  therefor  and  has  paid  drafts  for  the 
cost." 

Drafts  drawn  on  general  account.  It  has  been 
held,  however,  that  if  the  drafts  paid  are  drawn 
on  a  general  account,  and  not  on  any  specific  con- 
signment, the  consignee  has  no  such  interest  as 
will  entitle  him  to  sue.14 

[i  517]  (3)  Consignee  as  Owner.  Of  course, 
where  the  consignee  is  the  actual  owner  of  goods 
.  shipped,  he  may  sue  for  loss  or  injury;14  and  it 
makes  no  difference  to  his  right  of  action  that  he 
has  not  paid  for  the  goods.18  So  there  are  quite  a 
number  of  cases  in  which  the  right  of  the  shipper 
to  sue  by  virtue  of  the  contract  is  ignored,  and  the 
consignee  is  held  the  only  party  entitled  to  sue, 
where  the  entire  property  in  the  consignment  is 
vested  in  him.17     Here  even  the  consignor's  right 

veyed  to  the  purchaser,  the  contract 
for  transportation  is  in  legal  efTect 
with  the  purchaser,  and  the  company 
is  liable  to  him  for  the  nondelivery 
of  the  goods.  In  such  case  the  title 
vests  in  the  purchaser,  and  a  deliv- 
ery of  the  goods  to  the  carrier  is  a 
delivery  to  the  purchaser  himself. 
Gwyn  v.  Richmond,  etc.,  R.  Co.,  86 
N.  C.  429,   39  AmR  708. 

17.  U.  S.— Meigs  v.  Hagan,  86 
Fed.  926;  Blum  v.  The  Caddo,  3  P. 
Cas.  No.  1,573,  1  Woods  64. 

Ala. — Southern  R.  Co.  v.  Brewster, 
69  8  111  [rev  9  Ala.  A.  59.  63  S  790] 
(holding  where  consignee  and  the 
buyer  of  a  bale  of  cotton  settled  with 
the  consignor  for  a  certain  bale,  as 
If  it  had  been  delivered,  neither  the 
consignor  nor  his  assignee  had  any 
interest  In  the  bale,  as  against  the 
carrier,  on  which  to  base  an  action 
for  its  loss) ;  South,  etc.,  Alabama  R. 
Co.  v.  Wood,  72  Ala.  451. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  882;  McLaughlin  v. 
Martin,  12  Colo.  A.  268,  65  P  195. 

Ind. — Pennsylvania  Co.  v.  Poor, 
103  Ind.  653,  3  NE  253;  Pennsylvania 
Co.  v.  Holderman,  69  Ind.  18. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Spalding.  7  KyL  211. 

•Md.— Powell  v.  Bradley.  9  Gill  & 
J.  220. 

Nebr. — Union  Pac.  R.  Co.  v.  Met- 
calf,  50  Nebr.   452.   69   NW  961. 

N.  Y.— Krulder  v.  Ellison.  47  N.  Y. 
86,  7  AmR  402;  Frankfurt  v.  Weir, 
40  Misc.  683.  83  NYS  112:  Levy  v. 
Weir,  38  Misc.  361.  77  NYS  917; 
Wertheimar  v.  Wells,  112  NYS  1062; 
Dressner  v.  Manhattan  Delivery  Co., 
92  NYS  800;  Potter  v.  Lansing,  1 
Johns.  215,  3  AmD  310. 

N.  C. — Ellington  v.  Norfolk  South- 
ern R.  Co.,  170  N.  C.  36.  86  8E  693; 
Parker  Buggy  Corp.  v.  Atlantic 
Coast  Line  R.  Co.,  152  N.  C.  119.  67 
SE  251;  Gasklns  v.  Southern  R.  Co., 
151  N.  C.  18.  65  SE  618;  State  v.  Pat- 
terson. 134  N.  C.  612.  47  SE  808; 
Ober  v.  Smith,  78  N.  C.  313:  Crook 
v.  Cowan,  64  N.  C.  743.  And  see 
Hunter  v.  Randolph,  128  N.  C.  91,  88 
SE    288    (recognizing   the  rule). 

Wash. — Sweeney  v.  Waterhouse,  39 
Wash.  607,   81  P  1005. 

Eng. — Dutton  v.  Solomonson,  3  B. 
&  P.  582,  127  Reprint  814;  Evans  v. 
Marlett,  1  Ld.  Raym.  271,  91  Re- 
print 1078;  Dawes  v.  Peck,  8  T.  R. 
330,  101  Reprint   1417. 

See  also  Leberman  v.  New  Orleans, 
etc.,  SS.  Co.,  28  La.  Ann.  412  (ship- 
ment by  water). 

[a]  Bxtent  of  role. — (1)  This  doc- 
trine is  extended  not  only  to  cases 
where  there  was  no  contract  between 
the  consignor  and  the  carrier,  other 
than  that  Implied  from  a  delivery  of 
the  goods  for  carriage  (Gwyn  v. 
Richmond,  etc..  R.  Co.,  85  N.  C.  429, 
39  AmR  788;  Blum  v.  The  Caddo.  26 
F.  Cas.  No.  1,673,  1  Woods  64).  (2) 
but  also  to  cases  where  there  was  a 
special  contract  of  carriage  In  writ- 
ing between   the  consignor  and  the 
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of  stoppage  in  transitu  is  not  considered  as  affect- 
ing the  question  of  parties,  and  the  consignor,  in 
making  the  contract  of  affreightment,  is  deemed 
merely  an  agent  of  the  consignee,  although  the 
latter  may  be  a  stranger  to  the  carrier.18  How- 
ever, as  heretofore  shown,  the  decided  weight  of 
authority  is  squarely  opposed  to  this  view.1* 

[ft  518]  (4)  Where  Consignee  Has  Hade  Ad- 
vances. Where  a  consignee  has  made  advances  on 
a  consignment,  he  has  a  lien  thereon  paramount  to 
all  others,20  and  may  maintain  an  action  in  his  own 
name  against  the  carrier  for  loss  or  injury  thereto.21  # 

[ft  519]  (5)  Where  Consignee  Directs  Mode  of 
Shipment.  Where  a  consignee  orders  goods  of  the 
consignor,  to  be  forwarded  over  a  designated  route 
or  by  a  particular  mode  of  conveyance,  the  title 
passes  to  him  on  delivery  to  the  carrier,22  and 
he  is  the  proper  party  to  sue  for  loss  or  injury 
to  the  goods.  Indeed  it  has  been  held  that,  if 
the  consignee  orders  goods  to  be  sent  by  a  carrier, 
even  though  he  names  no  particular  carrier,  the 


property  vests  in  the  consignee  immediately  on 
delivery  to  the  carrier,  and  the  consignee  should 
sue  for  loss  or  injury.2*  This  rule,  however,  has  no 
application,  if  it  is  apparent  that  the  parties  did 
not  intend  to  pass  title  to  the  property  by  deliv- 
ery to  the  carrier.25  And  in  no  case  has  it  been 
held  that  the  property  passed  to  the  consignee  by 
the  consignor's  mere  delivery  to  a  carrier,  the  con- 
signee having  given  no  order  whatever  for  the 
sending.20 

[ft  520]  (6)  Where  Consignor  Is  Agent  of  Con- 
signee. If  the  consignor  is  the  mere  agent  of  the 
consignee  in  delivering  the  goods  for  transporta- 
tion, the  right  of  action  for  loss  or  injury  is  of 
course  in  the  consignee.27 

[ft  521]  (7)  Where  Consignee  Has  Mo  Special  or 
General  Property.  Where  a  consignee  has  no 
special  or  general  property  in  goods  consigned  to 
him  and  incurs  no  risk  in  their  transportation,  he 
cannot  maintain  an  action  against  the  carrier  for 
loss  or  injury  to  the  goods.28 


carrier   (Potter  v.  Lansing,  1  Johns. 
(N.   T.)    215.   3  AmD  S10). 

[b]  Where  goods  consigned  to  In- 
dependent buyers  under  Independent 
contracts  with  the  same  seller  were 
loaded  In  a  car  and  destroyed  by 
Are,  each  buyer  had  a  separate  right 
of  action,  and  the  seller,  aside  from 
a  possible  right  of  stoppage  in  tran- 
situ, could  not  maintain  an  action  in 
his  name.  Alabama  Great  Southern 
R.  Co.  v.  H.  Altman  &  Co.,  191  Ala. 
429,  67  S  S89. 

18.  Krulder  v.  Ellison,  47  N.  T. 
36,  7  AmR  402. 

[a]  Thus,  where  goods  bought  and 
paid  for  were  delivered  to  a  railway 
company  whose  bill  of  lading  was 
executed  to  the  vendor,  acknowledg- 
ing the  receipt  of  the  goods  to  be 
conveyed  to  the  purchaser.  .  It  was 
held  that  the  contract  for  transporta- 
tion was,  in  legal  effect,  with  the 
SuYchaser,  and  the  company  was  Ha- 
le to  hiim  for  nondelivery  of  the 
floods.  In  such  case  the  title  vests 
n  the  purchaser,  and  the  right  of 
action  against  the  carrier  is  In  the 
purchaser  himself.  Gwyn  v.  Rich- 
mond, etc.,  R.  Co..  85  N.  C.  429,  39 
AmR  708. 

19.  See  supra  {  511. 

SO.'  Burrttt  v.  Rench,  4  P.  Cas.  No. 
2,201,  1  McLean  326;  and  supra  t  267 
text  and  note  44. 

SI.  V-  S  — Burritt  v.  Rench,  4  F. 
Cas.  No.  2,201,  4  McLean  326. 

Mo. — Voile  v.  Cerre.  36  Mo.  688. 

N.  T. — Adams  v.  Blssell.  28  Barb. 
382. 

S.  C. — Thomas  v.  Atlantic  Coast 
Line  R.  Co.,  85  S.  C.  637,  64  SB  220, 
67  SB  908,  34  LRANS  1177,  21  Ann 
Cas  223 

Eng.— Bryans  v.  Nix,  4  M.  &  W. 
775,  150  Reprint  1634. 

[a]  Hole  applied. — (1)  Where  the 
consignee  of  goods  shipped  on  a  rail- 
road pays  the  draft  drawn  on  him 
by  the  shipper  and  receives  the  bill 
of  lading  to  which  the  draft  is  at- 
tached, and  subsequently  purchases 
the  goods  from  the  owner,  he  thereby 
becomes  the  real  party  In  interest, 
under  the  code.  Mo.  Rev.  St.  §  3462. 
(2)  And  it  makes  no  difference  that 
the  goods  were  destroyed  before  the 
absolute  sale,  as  the  property  of  the 
owner  in  them  still  continued  and 
was  the  subject  of  transfer;  and  the 
transferee  could  maintain  action  for 
damages  for  their  destruction  on  the 
ground  of  such  transfer.  Kirkpat- 
rtck  v.  Kansas  City,  etc.,  R.  Co.,  86 
Mo.  341.  (3)  A  corn  merchant  whose 
goods  were  loaded  on  board  a  vessel 
obtained  receipts  which  stated  that 
they  were  deliverable  to  T's  agent 
"in  Dublin  to  John  and  T.  Delany,  In 
care  for  and  to  be  shipped  to  the 
plaintiffs  at  Liverpool."  Thereafter 
he  Indorsed  the  receipts  to  plaintiffs, 
and    drew    a    bill    on    them    for    the 


value  of  the  goods,  which  plaintiffs 
accepted  and  paid  when  due.  It  was 
held  that  by  virtue  of  such  accept- 
ance title  vested  In  the  plaintiffs, 
and  that  they  could  maintain  an  ac- 
tion in  regard  thereto.  Bryans  v. 
Nix.  4  M.  &  W.  775,  789,  150  Reprint 
1634.  (4)  One  who  was  required  by 
a  carrier  to  pay  freight  on  goods 
represented  in  the  bill  of  lading  to 
be  of  a  specified  quality,  and  who 
was  responsible  for  the  goods,  was 
properly  considered  as  consignee  for 
value,  or  as  one  who  had  incurred 
liability  as  consignee,  authorising 
him  to  sue  for  any  shortage.  Thomas 
v.  Atlantic  Coast  Line  R.  Co.,  86  S. 
C.  537,  64  SB  220.  67  SB  908,  84  LRA 
NS  1177,  21  AnnCas  223. 

03.  Krulder  v.  Ellison,  47  N.  T. 
36,  7  AmR  402;  and  cases  infra  note 
23;  supra  {{  87,  317. 

33.  Meigs  v.  Hagan.  86  Fed.  926; 
Krulder  v.  Ellison,  47  N.  Y.  36,  7 
AmR  402;  Peo.  v.  Haynes,  14  Wend. 
(N.  Y.)  646,  28  AmD  680;  Vale  V. 
Boyle,  Cowp.  294,  98  Reprint  1094. 

[a]  Illustration. — N  of  Rochester 
ordered  goods  of  plaintiff  In  New 
York,  to  be  sent  them  "via  canal." 
The  goods  were  delivered  to  defend- 
ants, common  carriers  on  the  canal, 
but  they  were  lost  on  the  way.  It 
was  held  that  title  to  the  goods 
passed  absolutely  to  the  consignee, 
subject  to  the  right  of  stoppage  in 
transrtu,  and  that  N  was  the  proper 
party  to  sue  for  the  loss.  Krulder 
V.  Ellison,  47  N.  Y.  36,  7  AmR  402. 

34.  U.  S. — The  Mary  and  Susan,  1 
•Wheat.  25.  4  L.  ed.  27. 

Ark. — Roberts  Cotton  Oil  Co.  v. 
Grady,  106  Ask.  63,  150  SW  150. 

Ga. — Watklns  v.  Paine.  67   Ga.  60. 

N.  H.— Arnold  v.  Prout.  61  N.  H. 
687;  Garland  v.  Lane,  46  N.  H.  245; 
Smith  v.  Smith,  27  N.  H.  244;  Wool- 
sey  v.  Bailey,  27  N.  H.  217. 

Eng. — Dutton  v.  Solomonson,  3  B. 
&  P.  682.  127  Reprint  314;  Cooke  v. 
Ludlow,  2  B.  &  P.  N.  R.  119,  127  Re- 
print 569. 

38.  .  Gibson  v.  Inman  Packet  Co., 
Ill  Ark.  621,  164  SW  280.  AnnCas 
1916A  1043;  Garner  v.  St.  Louis,  etc.. 
R.  Co.,  79  Ark.  353,  96  SW  187,  116 
AmSR  83. 

[a]  Illustration. — Thus  the  facts 
that  the  consignor,  before  delivering 
cotton  to  the  cairrier,  contracted  for 
a  sale  to  the  consignee,  and  that  the 
draft  for  the  price  with  bill  of  lading 
attached  was  paid  before  the  cotton 
arrived  did  not  prevent  the  consignor 
from  suing  for  damages  for  its  in- 
jury where  the  contract  of  sale  re- 
quired delivery  to  the  purchaser  "In 
merchantable  shape,"  which  was  not 
done.  Gibson  v.  Inman  Packet  Co., 
Ill  Ark  521,  164  SW  280,  AnnCas 
1916A  1043. 

86.  Coats  v.  Chaplin,  3  Q.  B.  483, 
43  ECL  831. 114  Reprint  592  (where  it 


was  held  that  where  a  traveling  man 
of  M,  a  London  tradesman,  verbally 
ordered  goods  for  him  from  plaintiff, 
a  manufacturer  at  Paisley,  but  gave 
no  order  as  to  the  sending  of  the 
goods,  plaintiff  alone  could  sue  for  a 
loss  of  the  goods,  caused  by  the 
negligence  of  a  carrier  to  which  he 
had  delivered  the  goods  to  carry 
to  M). 

87.  U.  S. — Harrison  v.  Stewart,  11 
F.  Cas.  No.  6,146,  Taney  486. 

Mass. — Drlscoll  v.  Nichols,  6  Gray 
488. 

N.  Y. — Thompson  v.  Fargo.  49  N. 
Y.  188,  10  AmR  342.  63  NT  Y.  479; 
Green  v.  Clarke,  12  N.  Y.  343. 

Tenn. — Southern  R.  Co.  v.  Deakins. 
107  Tenn.  522,  64  SW  477. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Locke,  (Civ.  A.)  126  SW  296  [clt 
Cyc], 

88.  U.  S.— Grove  v.  Brien,  8  How. 
492,  12  L.  ed.  1142. 

Ala. — Zimmern's  Coal  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  6  Ala.  A.  475.  60  S 
598. 

Ga.-^— Southern  R.  Co.  v.  Miko.  186 
Ga.  272,  71  SE  241,  36  LRANS  68. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ft 
Wayne  Electric  Co..  108  Ky.  113,  65 
SW  918.  21   KyL  1544. 

Minn. — Grinnell-Collins  Co.  v.  Illi- 
nois Cent.  R.  Co..  109  Minn.  613,  124 
NW  377,  26  LltANS  487. 

Mo. — Nathan  v.  Missouri  Pac. .  R. 
Co.,  136  Mo.  A.  46,  115  SW  4*6. 

N.  Y. — Ogden  v.  Ooddlngton,  2  E. 
D.  Smith  317. 

Tex. — Cudahy  Packing  Co.  v.  Dor- 
sey,  26  Tex.  Civ.  A.  484.  63  SW  541. 

Eng. — Sargent  v.  Morris,  3  B.  ft 
Aid.  277,  5  ECL  166,  106'Reprint  665: 
Coombs  v.  Bristol,  etc.,  R.  Co.,  3  H. 
&  N.  610.  157  Reprint  672. 

[a]  Thus,  where  a  carrier  has  In- 
structions not  to  deliver  property  to 
a  consignee  until  a  draft  attached  to 
the  bill  of  lading  has  been  paid,  such 
property  does  not  belong  to  the  con- 
signee until  delivered,  and  hence  he 
cannot  maintain  an  action  for  In- 
juries to  It  while  In  the  carrier's 
hands.  Cudahy  Packing  Co.  v.  Dor- 
sey,  26  Tex.  Civ.  A.  484.  63  SW  648. 

[b]  Bafusal  to  accept  goods.— 
Where  a  buyer  refused  to  accept 
goods  and  reshipped  them  to  the 
seller,  he  cannot  recover  for  their 
loss  In  transit.  Nathan  v.  Missouri 
Pac.  R.  Co.,  136  Mo.  A.  46,  115  SW 
496. 

[c]  Where  a  consumes  is  mere 
agent  of  the  consignor,  a  right  of 
action  against  the  carrier  Is  in  th- 
consignor  alone  because  the  only 
damage  that  could  have  been  suffered 
as  a  result  of  the  thing  complainel 
of  was  that  sustained  by  the  con- 
signor. Grove  v.  Brlen.  8  How.  (U. 
S.|  429.  12  L.  ed.  1142;  Zimmern's 
Coal  Co.  v.  Louisville,  etc.,  R.  Co..  4 
Ala.  A.  476,  60  S  598. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  522]  d.  Where  Shipper  Is  Both  Consignor  and 
Consignee.  Shippers  in  control  of  merchandise  who 
make  the  contract  for  its  transportation  and  are 
both  consignors  and  consignees  will  be  assumed,  in 
the  absence  of  proof  to  the  contrary,  to  have  suffi- 
cient title  and  right  to  maintain  an  action  against 
the  carrier  for  loss  of,  or  injury  to,  the  property  dur- 
ing transportation.™  However,  it  is  competent  and 
allowable  to  show  to  the  contrary.80 

[i  523]   e.  Party  Having   Special  Property  in 


Goods  or  Beneficial  Interest  in  Performance  of 
Contract.  One  who  has  a  special  property  or  in- 
terest in  the  goods  shipped,  or  a  beneficial  interest 
in  the  performance  of  the  contract,  is  entitled  to 
maintain  an  action  for  their  loss  or  injury.11 

Factor  or  broker.  If  the  consignee  has  a  special 
property  in  the  goods  as  factor  or  broker,  he  has 
such  an  interest  in  the  shipment  as  will  entitle  him 
to  maintain  an  action  for  loss  of  or  injury  thereto.82 
It  is  not  necessary  to  his  capacity  as  a  plaintiff 


[d]  Where  property  is  oonslgned 
to  a  oommlsslon  merchant,  without 
any  previous  contract  or  advances  to 
»  shipper,  the  consignee  acquires  no 
special  ownership  In  the  property  be- 
fore Its  delivery  to  him,  and  cannot 
recover  fo»  damages  to  the  property 
in  transit.  Orlnnell-Colllns  Co.  v. 
Illinois  Cent.  R.  Co.,  109  Minn.  513, 
124  NW  377.  26  LRANS  437. 

[e]  Where  a  person  oilier  than 
tha  oonslgaee  wrongfully  orders 
foods  In  too  name  of  the  consignee 
who  refuses  to  receive  them,  the 
goods  remain  the  property  of  the 
consignor  who  is  the  proper  party  to 
sue  for  a  misdelivery  or  the  goods. 
Louisville,  etc.,  R.  Co.  v.  Ft.  Wayne 
Electric  Co.,  108  Ky.  113,  65  SW  918, 
21  KyL  1544. 

as.  Ind. — Pennsylvania  Co,  v. 
Clark,  2  Ind.  A.  146.  27  NE  686,  28 
NE  208. 

lows. — Alrnon  v.  Chicago,  etc.,  R. 
Co.,  163  Iowa  444,  144  NW  997. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Wathen,  49  SW  186.  22  KyL,  82. 

Nebr. — Missouri  Pac.  R.  Co.  v.  Lau, 
S7  Nebr.  669.  78  NW  291. 

N.  T.— Swift  v.  Pacific  Mail  88.  Co., 
106  N.  T.  206,  12  NE  688.       - 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Al- 
len. 31  Okl.  248,  120  P  1090,  39  LRA 
NS  309. 

Tex. — Houston,  etc..R.  Co.  v.  Rob- 
inson, (Civ.  A.)  131  SW  444. 

W.  Va. — Willlamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741,  77  SE  333. 

[a]  When  considered  both  con- 
signor and  consignee. — When  it  ap- 
pears from  the  complaint  in  an  ac- 
tion for  an  alleged  breach  of  con- 
tract to  carry  cattle  that  the  con- 
signors were  the  owners  of  the  cat- 
tle, and  no  consignee  is  named  in  the 
contract  of  carriage,  It  will  be  pre- 
sumed that  the  shipment  was  to  be 
made  Co  the  consignor.  Pennsylvania 
Co.  v.  Clark.  2  Ind.  A.  146,  27  NE  686, 
28  NE  208. 

Tb]  Where  the  buyer  la  not  to  ob- 
tain the  bill  of  *^^<— g  m**<i  payment 
of  tha  draft  attached,  the  goods  be- 


ing shipped  by  the  consignor  to  him' 

self  as  consignee,  the  rig] 

for  loss  or  injury  is  rn  the  consignor. 


Houston,    etc.,    R.    Co.    v.    Robinson, 
(Tex.  Civ.  A.)   131  SW  444. 

[c]  Directions  to  notify  buyer.— 
The  rule  applies  where  goods  are 
shipped  to  the  order  of  the  consignor 
and  seller,  wtlth  directions  to  notify 
the  buyer.  St.  Louis,  etc,  R.  Co.  v. 
Allen,  31  Okl.  248.  120  P  1090,  39 
LRANS  -309  and  note. 

[d]  Effect  of  sals  on  arrival. — The 
fact  that  a  consignor  of  goods  to 
himself  as  consignee  sold  the  goods 
on  arrival  at  destination  at  a  speci- 
fied price  per  pound  did  not  deprive 
him  of  the  right  to  recover  for  a  loss 
of  goods  In  transit,  although  he  di- 
rected delivery  to  his  buyer  and  de- 
livered the  bill  of  lading  to  him.  in 
as  much  as  the  buyer  was  liable  only 
for  the  goods  actually  delivered. 
Almon  v.  Chicago,  etc.,  R.  Co.,  163 
Iowa  449,  144  NW  997. 

30.  Missouri  Pac.  R.  Co.  v.  Lau, 
57  Nebr.  569,  78  NW  291.  And  see 
Dowe  v.  Milwaukee  Nat.  Exch.  Bank, 
91  U.  S.  618,  23  L.  ed.  214  (recog- 
nising the  rule). 

31.  Ala. — Walter  v.  Alabama,  etc., 
R.  Co.,  142  Ala.  474,  39  S  87;  South- 
ern Express  Co.  v.  Oaperton,  44  Ala. 
101.  4  AmR  118. 

Ark. — Kansas  City  Southern  R.  Co. 
v.   Habry    112  Ark.  110,  165  SW  279; 

uoc.j.-2a]  ,.  . 


Kansas  City  Southern  R.  Co.  v. 
Nlxon-MoCllntock  Co.,  107  Ark.  48, 
164  SW  206.  AnnCasl914C  1247. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  882. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Partridge,  .58  Fla.  153,  169,  50  S  634 
[olt  Cyc). 

Ga. — Central  of  Georgia  R.  Co.  v. 
Cooper,  14  Ga.  A.  788,  82  SE  310. 

111. — Joerg  v.  Atchison,  etc,  R.  Co., 
1S2  111.  A.  229:  Illinois  Cent.  R.  Co. 
v.  Miller,  32  III.  A.  259:  Illinois  Cent. 
R.  Co.  v.  Schwartz,;  13  111.  A.  490. 

Kan. — Missouri  Pac  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co.,  73  Kan.  296,  86 
P  408,  117  AmSR  468,  6  LRANS  1068, 
9  AnnCas  790. 

Me. — Boston,  etc,  R.  Co.  v.  War- 
rior Mower  Co.,  76  Me.  261;  Little  v. 
Fassett.  34  Me.  645,  66  AmD  671. 

Md. — D'Anjou  v.  Deagle,  3  Harr.  & 
J.  206.  — 

Mass. — Harrington  v.  King,  121 
Mass.  269;  Finn  v.  Western  R.  Corp., 
112  Mass.  524,  17  AmR  128. 

Minn. — Qrinnell-Conins  Co.  v.  Illi- 
nois Cent.  R.  Co.,  109  Minn.  613,  124 
NW  377,  26  LRANS  427  and  note; 
Chamberlain  v.  West,  37  Minn.  54,  33 
NW  114. 

Mo. — Wall  v.  St.  Louis,  etc.,  R.  Co., 
(A.)  182  SW  1057. 

N.  H. — Murray  v.  Warner,  65  N.  H. 
646,  20  AmR  227. 

N.  T. — Thompson  v.  Fargo,  49  N. 
T.  188.  44  HowPr  176,  10  AmR  342; 
Green  v.  Clarke,  12  N.  T.  343. 

Pa. — Lloyd  v.  Haugh,  etc..  Storage, 
etc,  Co,  223  Pa.  148,  155,  72  A  616, 
21  LRANS  188  [cR  Cyc]:  Baltimore, 
etc.,  Steamboat  Co.  v.  Atkins,  22  Pa. 
622 

Tex. — Cudahy  Packing  Co.  v.  TJor- 
sey.  26  Tex.  Crv.  A.  48f  63  SW  548; 
Houston,  etc,  R  Co.  v,  Stewart,  1 
Tex.  A.  Civ.  Cas.  5  1246. 

Vt.— White  v.  Bascom,  28  Vt.  268. 
•  W.  Va. — WMliamaport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc,  R.  Co., 
71  W.  Va.  741,  7*3,  77  SE  333  [clt 
Cyc], 

Eng. — Sargent  v.  Morris,  3  B.  & 
Aid.  277,  6  ECL  166,  106  Reprint  665. 

Ont. — Clark  v.  Great  Western  R. 
Co,  8  U.  C.  C.  P.  191  (recognizing  but 


aent    of    goods    part    of 


not  applying  the  rule). 

[a]  Shipment  of  go 
which  are  owned  by  oonslgnee.— 
Where  a  shipment  containing  house- 
hold goods,  some  of  which  belonged 
to  a  husband  and  wife,  some  to  the 
husband,  and  others  to  the  wife,  were 
all  consigned  to  the  husband  at  the 

?odnt  of  destination,  he  had  capacity 
o  sue  for  injuries  to  the  entire  ship- 
ment, although  he  was  not  the  abso- 
lute owner  of  all  the  property. 
Walter  v.  Alabama  Great  Southern 
R.  Co,  142  Ala.  474,  39  S  87. 

[b]  might  to  recover  for  Injury 
to  dead  body. — (1)  A  brother  who 
has  undertaken  to  pay  for  the  trans- 
portation of  the  body  of  his  deceased 
brother  has  such  an  Interest  In  the 
body  as  entitles  him  to  damages  for 
an  Injury  occasioned  thereto  by  the 
negligent  act  of  the  carrier  while 
transporting  the  body  for  hire  Beam 
v.  Cleveland,  etc,  R.  Co,  97  111.  A.  24. 
(2)  Where  plaintiff  undertook  to  per- 
form the  duty  of  giving  his  deceased 
mother  a  decent  burial  and  assumed 
responsibility  for  all  funeral  ex- 
penses and  the  cost  of  transportation 
of  the  corpse,  he  was  the  proper 
party  to  sue  a  carrier  for  violating 
his  right  to  control  the  body  for  the 
purpose  of  a  decent  burial  by  so  mis- 
handling the  box  in  his  presence  as 


to  bend  down  the  thumbscrew  and 
burst  open  the  sides  of  the  box.  Wall 
v.  St.  Louis,-  etc,  R.  Co,  (Mo.  A.) 
182  SW  1057.    ' 

30.  Fla. — Atlantic  Coast  Line  R. 
Co.  v.  Partridge,  58  Fla.  153,  50  SE 
634. 

111. — Edgerton  v.  Chicago,  etc,  R. 
Co,  240  10.  311.  88  NE  808. 

Me. — Boston,  etc,  R.  Co.  v.  War- 
rior Mower  Co,  76  Me.  261. 

Mo. — Wolle  v.  Missouri  Pac.  R.  Co, 
97  Mo.  473,  11  SW  49.  10  AmSR  331, 
3  LRA  639;  Collins  v.  Denver,  etc, 
R.  Co,  181  Mo.  A.  13,  167  SW  1178. 

Tex. — Houston,  etc,  R.  Co.  v.  Stew- 
art, 1  Tex.  A.  Civ.  Cas.  I  1246. 

Ont. — Clark  v.  Great  Western  R. 
Co..  8  U.  C.  C.  P.  191  (recognizing 
but  not  applying  the  rule). 

Compare  Walter  v.  Ross.  29  F.  Cas. 
No.  17422.  2  Wash.  C.  C.  283  (dis- 
cussing the  question). 

[a]  Thus,  (l)  where  a  mower 
company  consigned  and  forwarded  a 
lot  of  mowing  machines  to  one  D 
under  a  contract  by  toe  terms  of 
which  D  was  to  pay  freight  on  them, 
sell  them  for  a  specified  commission, 
and  account  to  the  company  therefor 
at  a  specified  price.  It  was  held  that 
the  contract  did  not  change  the  title 
to  ithe  machines,  but  that  D  had  such 
a  special  property  in  the  machines  as 
entitled  him  to  maintain  an  action 
against  the  carrier  for  damages  to 
the  property  sustained  by  himself 
and  also  for  such  damages  as  ac- 
crued to  the  mower  company  as  gen- 
eral owners.  Boston,  etc,  R.  Co,  v. 
Warrior  Mower  Co,  76  Me,  251.  (2) 
An  owner  of  crates  of  pears.  In- 
trusted as  a  commlssionman  with 
other  crates  to  ship  and  to  sell,  such 
orates  together  making  up  a  car, 
may  sue  a  carrier  for  any  damage 
thereto.  Atlantic  Coast  Line  R  Co. 
v.  Partridge,  68  Fla.  153,  159,  50  S 
684  [clt  Cyc]. 

[b]  Vector  a  trustee  of  an  ex- 
press trust. — A  factor  for  the  con- 
signor of  goods,  who  has  no  interest 
in  the  goods  beyond  his  lien  for  com- 
missions, but  who  is  the  consignee 
In  the  bill  of  lading,  is  a  "trustee  of 
an  express  trust,"  within  the  mean- 
ing of  the  Missouri  statute,  and  may, 
when  he  has  contracted  with  the  car- 
rier for  the  delivery  of  the  goods  to 
himself,  maintain  an  action  in  his 
own  name  for  their  wrongful  deliv- 
ery to'  another.  Wolfe  v.  Missouri 
Pac.  R.  Co,  97  Mo.  473,  478,  11  SW 
49,  10  AmSR  331.  3  LRA  639. 

fc)  Conflicting  directions  as  to 
shipment. — When  a  railroad  company 
receipted  for  goods  to  be  shipped  to 
factors  ait  the  place  of  destination. 
but  the  shipper  signed  a  declaration 
In  which  the  goods  were  mentioned 
as  being  consigned  to  the  factors' 
principals,  and  the  goods  were  so 
shipped,  it  was  held  that  the  factors, 
never  having  come  Into  possession  of 
the  goods,  had  no  lien  thereon  and 
could  not  maintain  an  action  against 
the  carrier  (In  Vespect  thereto.  Clark 
v.  Great  Western  R.  Co,  8  U.  C.  C.  P. 
191. 

[d] .  Bankruptcy  of  factor  before 
acquiring  possession-— If  a  faotor  ac- 
cepts bills  drawn  by  his  principal, 
on  the  faith  of  consignments  agreed 
to  he  made  by  the  principal  to  the 
factor,  and  both  of  them  become 
bankrupts  before  a  cargo  consigned 
comes  into  the  possession  of  the 
factor.  Ms  assigns  have  no  property 
in  such  cargo  and  cannot  recover  the 
price  of  It  against  the  assignees  of 
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that  he  be  entitled  to  all  the  damage,  although  he 
may  Recover  the  fall  damage  done,  the  judgment 
would  bat  another  action  by  the  real  owner,  and 
the  owner's  share  would  be  held  by  the  consignee 
to  be  accounted  for  by  him.8* 

A  bailee  has  such  special  property  in  the  goods 
as  entitles  him  to  maintain  an  action  for  loss  of  or 
injury  thereto.88 

Agent.3"  It  has  been  held  that  ah  agent  who  eon- 
signs  goods  to  his  principal  is  entitled  to  sue  for 
their  loss.87 

[$  524]  f.  General  Owner.  In  all  the  cases  men- 
tioned in  the  foregoing  section88  the  general  owner 
is  not  precluded  from  bringing  suit  for  loss  of,  or 
injury  to,  the  goods.  Either  the  general  or  speeial 
owner  may  sue,89  and  whichever  first  obtains  dam- 
ages it  is  a  full  satisfaction.40 

[»  525]  g.  Holder  of  Bill  of  Lading— (1)  In  Gen- 
eral. Any  lawful  holder  of  a  bill  of  lading  issued 
by  the  initial  carrier  pursuant  to  the  Carmack 
amendment  may  maintain  an  action  for  loss  of,  or 
damage  or  injury  to,  the  property.*1  Ordinarily 
the  holder  of  the  bill  of  lading  must  bring  suit 
for  loss  of,  or  injury  to,  an  interstate  shipment  of 
goods.*8    However,  where  no  bill  of  lading  is  given, 


the  shipper  himself  stands  in  the  same  position  as 
if  he  was  the  lawful  holder  thereof,  and  the  lia- 
bility of  the  carrier  to  him  is  the  same  liability  as 
is  imposed  in  favor  of  the  lawful  holder  of  a 
receipt  or  bill  of  lading.48  It  has  also  been  held 
that  the  person  beneficially  interested,  although  not 
in  possession  of  the  bill  of  lading  for  an  interstate 
shipment,  may  recover  for  loss  of,  or  injury  to,  the 
goods  shipped.*4 

[4  526]  (2)  Indorsee  or  Assignee  of  Bill  of  Lad- 
ing. Bills  of  lading  stanfl  in  the  place  of  the  goods 
which  they  represent,  and  delivery  or  indorsement 
of  them  transfers  the  right  of  property  in  the 
goods,*9  but  not  in  the  contract  itself,  so  as  to 
enable  the  indorsee  to  maintain  at  common  law  an 
action* on  it  in  his  own  name;**  and  in  th'e  absence 
of  some  special  statutory  provision  authorizing  it, 
the  indorsee  or  assignee,  cannot  sue  thereon  in  his 
own  name,  but  must  sue  in  the  name  of  the  assignor 
for  his  use.*'  However,  in  some  jurisdictions  bills 
of  lading  are  negotiable  by  express  enactment  and 
assignees  or  indorsees  thereof  may  bring  action  on 
them  for  loss  or  injury,*8  whether  the  loss  or  injury 
occurred  before  or  after  the  bill  of  lading  was 
transferred;*'  and  it  has  also  been  held  that  such 


the  principal,  if  the  latter  assignees 
have  sold  it  and  received  the  pur- 
chase money.  Klnloch  v.  Craig,  3  T. 
R.    119.    100   Reprint   487. 

33.  Collins  v.  Denver,  etc.,  R.  Co., 
181  Mo.  A.  213,  167  SW  1178. 

34.  Collins  v.  Denver,  etc.,  R.  Co., 
181  Mo.  A.  213,  167  SW  1178. 

35.  Ga. — Central  of  Georgia  R.  Co. 
v.  Cooper,  14  Ga.  A.  738,  82  BE  310. 


111. — Edgerton  v.  Chicago,  etc.,  R. 
Co.,  240  ifl.  311.  315,  88  NE  808  [clt 
Cyc];   Great   Western   R.   Co.   v.   Mc- 


Comas,  33  111.  185;  Mler  vl  ChlcaL_. 
etc.,  R.  Co.,  17-9  111.  A.  321;  UT  S.  Ex- 
press Co.  v.  G.  G.  Council,  84  111.  A. 
491. 

M*. — Mo  ran  v.'  Portland  Steam 
Packet  Co.,  35  Me.  55. 

Mass. — Garvan  v.  New  York,  etc., 
R.  Co.,  210  Mass.  275,  96  NE  717. 

N.  H. — Murray  v.  Warner,  55  N.  H. 
646,  20  AmR  227;  Elkins  v.  Boston, 
etc.,  R.  Co.,  19  N.  H.  J37,  61  AmD 
184. 

N.  T. — Lltzenberg  v.  Cole,  166  App. 
Dlv.  134,  151  NYS  687  jcit  Kellogg 
v.  Sweeney,  1  Lans.  397  (aft  46  N. 
Y.  291.  7  AmR  333);  Abrahamovitz  v. 
New  York  City  R.  Co.,  54  Misc.  639. 
104  NYS  663];  McMurray  v.  Fargo, 
147  App.  Dlv.  422,  423,  131  NYS  884 
[ctt  Cyc];  Dows  v.  Cobb,  12  Barb. 
310. 

Tex. — Eastern  R.  Co.  v.  Littiefield, 
154  SW  543  [app  dDsm  237  U.  S.  140, 
35  SOt "489,  59  L.  ed.  878];  Masterson 
v.  International,  etc.,  R.  Co.,  (Civ. 
A.)  65  SW  577. 
■  Vt. — White  v.  Bascoro,  28  Vt.  268. 

Eng. — Freeman  v.  Birch,  3  Q.  B. 
492  note.  43  ECL  835,  114  Reprint  596 
note:  Nicolls  v.  Bastard,  2  C.  M.  & 
R.  659,  160  Reprint  279. 

See  also  Bailments  9  36. 

[a]  A  laundress  who  delivers 
laundry  to  a  carrier  for  transporta- 
tion to  the  owner  may  maintain  an 
action  for  loss  of  the  goods.  Free- 
man v.  Birch.  3  Q.  B.  492  note,  43 
ECL  836,  114  Reprint  596  note. 

36.  Agent  of  undisclosed  principal 
see  infra  9  531. 

37.  Southern  Express  Co.  v.  Cap- 
erton,  44  Ala  101,  4  AmR  118;  Balti- 
more, etc.,  Steamboat  Co.  v.  Atkins, 
22  Pa.  622. 

[a]  forwarding  merchants  who 
have  paid  freight*— A  &  Co.,  forward- 
ing merchants  to  Philadelphia,  paid 
freight  from  New  York  to  Phlladel- 

?hia  on  goods  Which  were  in  transit 
rom   New   York   to   Cincinnati,   and 
they  delivered  the  goods  to  defend- 
the    Baltimore   &    Philadelphia 
boat  Company,  to  be  conveyed 
ilmore  and   there  delivered  to 


the  Cumberland  Railroad  Company 
for  carriage  to  Cumberland,  at  which 
point  they  were  to  be  delivered  to 
the  agents  of  plaintiffs  for  carriage 
to  the  place  of  their  destination.  It 
was  held  that  A  &  Co.  could  main- 
tain -  assumpsit  on  the  contract 
against  defendants  for  damage  to  the 
goods  while  In  their  charge  and 
could  recover  the  entire  amount  of 
the  loss  for  the  benefit  of  themselves 
and  the  owners  of  the  goods,  espe- 
cially as  the  latter  were  parties  to 
the  record  and  precluded  from 
further  claim.  Baltimore,  etc.. 
Steamboat  Co.  v.  Atkins,  22  Pa.  522. 

38.  See  9  523. 

39.  Ala. — Southern  Express  Co.  v. 
Caperton,  44  Ala  101,  4  AmR  118; 
The  Farmer  v.  MoCraw,  26  Ala  189, 
62  AmD  718. 

Colo. — Denver,  etc.,  R.  Co.  ▼. 
Frame,  6  Colo.  382. 

111. — Edgerton  v.  Chicago,  etc.,  R. 
Co.,  240  ill.  311.  88  NE  808;  Great 
Western  R.  Co.  v.  MoComas.  33  III. 
186;  Illinois  Cent.  R  Co.  v.  Miller.  32 
111.  A.  259;  Illinois  Cent.  R.  Co.  v. 
Schwartz,  13   111.  A.  490. 

N.  H. — Murray  v.  Warner,  55  N.  H. 
546,  20  AmR  227;  Elkins  v.  Boston, 
etc.,  R.  Co.,  19    N.  H.837.  51   AmD   184. 

N.  Y.— Green  v.  Clarke,  12  N.  Y. 
343 

Vt.— White  v.  Bascom,  28  Vt.  268. 

Eng. — Nicolls  v.  Bastard,. 2  C.  M. 
&  R.  659,  150  Reprint  279. 

[a]  Season  for  rale.— This  con- 
clusion "seems  to  be  deduclble  from 
the'  general  state  and  condition  of 
property  under  bailment,  which  is,  as 
It  were,  in  dublo  between  the  parties, 
and  vested  for  some  purposes  in  the 
bailee  and  for  some  In  the  bailor. 
The  right  of  property  being  thus 
floating  and  undetermined,  it  seems 
to  follow  thait  the  right  of  action 
which  arises  from  it  must  partake  of 
the  same  properties,  and  must  so 
continue  until  it  is  finally  fixed  and 
determined  by  one  or  the  otherparty 
appropriating  tt  to  himself."  Edger- 
ton v.  Chicago,  etc.,  R.  Co.,  240  111. 
311,  316.  88NE  808. 

40.  See  cases  supra  note  89. 

41.  Adams  Express  Co.  v.  Cronln- 
ger,  226  U.  S.  491.  33  SCt  148,  67  L. 
ed.  314,  44  LRANS  267;  Carr  v.  Penn- 
sylvania R.  Co.,  88  N.  J.  L.  235,  96 
A  588. 

48.  Gamble-Robinson  Commn.  Co. 
v.  Union  Pac.  R.  Co.,  180  111.  A.  256 
raff  262  111.  400,  104  NE  606.  AnnCas 
1916B  891;  Burtless  v.  Oregon  Short 
Line  R.  Co..  180  111.  A.  249. 

43.  Ricks  Sheep  Co,  v.  Oregon 
Short    Line    R.   Co.,    180    IU.   A.    220; 


International  Watch  Co.  v.  Delaware, 
etc.,  R.  Co.,  80  N.  J.  L.  563,  78  A  4» 
[off  82  N.  J.  L.  628,  82  A  730]. 

44.  Norfolk  Southern  R.  Co.  v. 
Norfolk  Truckers'  Exch.,  118  Va.  660, 
88  SE  318. 

46.    See  supra  9  285  et  seq. 

46.  Knight  v.  St.  Louis,  etc-,  R. 
Co.,  141  111.  110,  30  NE  543;  Balti- 
more, etc.,  R.  Oo.  v.  Wilkena,  44  Md, 

II,  22  AmR  26;  Howard  v.  Shepherd, 
9  C.  B.  297,  67  ECL  297,  137  Reprint 
907.     See  also  supra  9  266. 

47.  Knight  v.  St.  Louis,  etc.,  R 
Co.,    141    111.    110,    30    NE   643    [aft   40 

III.  A.  471].  See  also  Assignments 
9  176  et  seq. 

48.  Shaw  v.  St.  Louis  Merchants' 
Nat.  Bank.  101  U.  S.  667.  25  L.  ed. 
892;  Robinson  v.  Memphis,  eta.  R 
Co.,  9  Fed.  129;  Haas  v.  Kansas  City, 
etc.,  R.  Co.,  81  Ga.  792,  7  SE  629: 
Oanby  v.  Merchants',  etc..  Transp. 
Co.,  16  Ga.  A.  362,  65  SE  361;  Askew 
v.  Southern  R.  Co.,  1  Ga.  A.  79,  58  SE 
242;  Tiedeman  v.  Knox,  53  Md.  612; 
The  Felix,  L.  R.  2  A.  &  E.  278;  The 
Flglla  Magglore,  L.  R.  2  A.  &  E.  10C; 
The  Freedom,  22  L.  T.  Rep.  N.  S.  176. 
See  also  Assignments  9  193  et  seq; 
and  supra  9  265-278. 

[a]  la  England  by  18  &  19  Vict, 
c  HI  9  1,  the  consignee  of  goods 
named  In  a  bill  of  lading,  or  the  in- 
dorsee of  a  bill  of  lading  to  whom 
the  goods  have  passed  by  such  in- 
dorsement, has  transferred  to  and 
vested  In  him  all  rights  of  suit,  and 
he  is  subject  to  the  same  liabilities 
in  respect  to  such  goods  as  if  the 
contract  In  the  bill  of  lading  had 
been  made  with  himself.  The  free- 
dom, L.  R    3  P.  C.  694. 

to]  Effect  of  Indorsement  ores  to 
third  person. — Under  18  &  19  Vict 
c  111  f  1,  the  rights  and  liabilities  of 
the  Indorsee  pass  from  him  by  In- 
dorsement over  to  a  third  person. 
Smurthwaite  v.  Wilkins.  11  C.  B.  N. 
S.  842,  103  ECL  842,  142  Reprint  1026. 

[c]  Effect  of  relndorsexnenfc— 
Where  a  consignor  Indorses  In  blank 
and  deposits  with  a  banker  to  secure 
advances,  a  bill  of  lading  by  which 
goods  are  deliverable  "to  order  or 
assigns,"  and  the  bill  of  lading  Is  re- 
Indorsed  and  redelivered  to  the  con- 
signor on  payment  of  the  sum  loaned, 
he  is  placed  in  the  same  position 
toward  the  carriers  as  he  occupied 
before  indorsing  the  bill  of  lading 
and  may  sue  them  for  a  breach  oc- 
curring after  or  before  the  reindorse- 
ment.  Short  v.  Simpson,  L.  R.  1  C. 
P.  248. 

40.  Askew  v.  Southern  R  Co.,  1 
Ga  A.  79.  58  SB  242. 
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•etion  is  authorised  by  code  ^provisions  enabling 
the  real  party  in  interest  to  sue  in  his  own. name 
on  any  contract  which  has  been  transferred  to 
him.50  Nevertheless  it  most  be  borne  in  mind  that 
the  indorsee  or  assignee  acquires  no  other  or 
greater  rights  than  the  assignor  had,  since  by  the 
transfer  only  such  title  as  the  transferor  had  at 
the  time  passes.81 

[i  527]  b.  Party  Designated  in  Bill  of  Lading 
as  One  to  Be  Notified.  One  who  is  mentioned  in 
the  bill  of  lading  as  the  party  to  be  notified  on 
arrival  of  the  goods  has  no  such  interest  as  will 
authorize  him  to  maintain  an  action  for  loss  of 
the  goods  shipped,  in  the  absence  of  any  evidence 
that  he  was  either  shipper  or  consignee.5' 

[i  5281  i.  Consignor  as  Assignee  of  Oanse  of 
Action.  Under  the  rule  permitting  an  assignee  to 
sue  in  his  own  name,5*  where  the  consignee  assigns 
his  claim  for  loss  of,  or  injury  to,  goods  shipped 
to  the  consignor,  the  latter  may  maintain  an  action 
therefor." 

[i  529]  j.  Assignee  of  Consignor.  Under  the  gen- 
eral rule  prevailing  in  most  jurisdictions,55  where 
the  consignor  assigns  his  right  to  damages,  the 
assignee  may  bring  suit  for  injury  to  the  goods 
shipped.5* 

[♦  530]  k.  Insurance  Companies.  Where  goods 
shipped  are  insured  and  -loss  or  injury  occurs,  a 
payment  by  the  insurance  company  for  the  loss  or 
injury  sustained  works  an  equitable  assignment  of 
the  claim  against  the  carrier;57  but  an  action  can 
be  brought  only  in  the  name  of  the  owner  of  the 
goods  shipped  as  trustee,  or  to  the  use  of  the  in- 
surance company,58  unless  otherwise  provided  by 
statute.5* 


[♦  631]  L  Undisclosed  Principal.  Although  an 
agent  makes  a  contract  for  the  transportation  of 
goods,  without  disclosing  the  fact  that  he  is  acting 
merely  as  an  agent,  his  principal  is  entitled  to  sue 
the  carrier  for  loss  of,  or  injury  to,  the  goods.50 
So  it  has  been  held  that  such  agent  may  maintain 
an  action  in  his  own  name  for  breach  of  the  con- 
tract; being  the  consignor  of  the  goods  shipped  and 
the  contract  being  made  with  him,  he  is  primarily 
liable  for  charges  made  by  the  carrier.41 

[i  532]  2.  Defendants.5'  The  general  rule  is  that 
an  action  for  loss  or  injury  must  be  brought  against 
the  carrier,  and  not  against  a  mere  servant  or 
agent.03  There  are,  however,  a  few  well  recognized 
exceptions.** 

Where  servant  receives  reward.  If  the  property 
is  delivered  to  the  servant  to  carry  for  his  own 
gain,  and  not  for  the  master's  profit,  the  servant, 
and  not  the  master,  is  the  party  to  be  sued  for  the 
loss." 

Where  transportation  if  without  the  scope  of 
carrier's  business.  If  property  is  intrusted  for 
transportation  to  a  servant  not  authorized  to  re- 
ceive it  by  the  ordinary  business  of  his  employers, 
and  they  are  not  entitled  to  a  share  of  the  profits, 
they  cannot  be  sued  for  loss  or  injury.** 

[4  533]  3.  Joinder  of  Parties.  General  rules  gov- 
erning the  joinder  of  parties  control."  Where  one 
contract  of  shipment  is  made  on  behalf  of  several 
owners,  a  joint  action  may  be  maintained  by  them 
for  a  loss.**  If  there  is  a  joint  contract  and  a 
.joint  consideration,  it  is  immaterial  that  the  par- 
ties have  a  separate  interest  in  the  subject  matter.*8 
If  one  of  two  or  more  joint  owners  or  partners 
makeB  the  contracts  of  shipment,  he  may  sue  alone 


SO.  Klrkpatrlck  v.  Kansas  City, 
etc.,  R  Co..  88  Mo.  841:  Merchants' 
Bank  v.  Union  R«  etc.  Co.,  69  N.  T. 
178. 

81.    Haas  ▼.  Kansas  City,  etc.,  R. 

Co.,   SI    Ga.    792,   7    SB   629;   Dickson 

▼.  Merchants'  EL  Co.,  44  Mo.  A.  498. 

•SB.    Dalbey  v.  Mexican  Central  R. 

Co..   (Tex.  Civ.  A.)   106  BW  1154. 

SB.     See  Assignments  I  198  et  seq. 

84W.  Hy.  Bromschwlg  Tailors' 
Trimming  Co.  v.  Missouri,  etc.,  R. 
Co..  166  Mo.  A.  860,  147  8W  175.  See 
generally  Assignments  {   176  et  seq. 

58.    See    Assignments     (     198    et 

58.  Potts  v.  Bowler,  1  Ky.  Op.  188; 
Texas  Cent.  R  Co.  v.  Hannay-Fre- 
rlchs.  (Tex.)  142  SW  1168.  See  gen- 
erally Assignments   J   176  et  seq. 

Sri  U.  S.— Mobile,  etc.,  R.  Co.  v. 
Jurey.  Ill  U.  S.  684.  4  SCt  566,  28 
L.  ed.  627;  Aetna  Ins.  Co.  v.  Hanni- 
bal, etc.,  R  Co..  1  P.  Cas.  No.  96,  3 
Dili.   1. 

Conn. — Connecticut  Mut.  L.  Ins.  Co. 
v.  New  York,  etc.,  R  Co.,  26  Conn. 
2(5.   66   AmD   671. 

111. — Peoria  Mar.,  eta,  Ins.  Co.  v. 
Frost.  87  111.  288. 

Me. — Bean  v.  Atlantic,  etc.,  R.  Co., 

58  Me.  S2;  Rockingham  Mut.  F.  Ins. 
Co.  v.  Bosher.  89  Me.  258,  63  AmD 
618. 

Mass. — Hart  v.  Western  R.  Corp., 
11  Mete.  99.   46  AmD  719. 

Pa. — Gales  v.  Hallman.  11  Pa.  616. 
Tex. — Texas,   etc.,   R   Co.   v.   Levi, 

59  Tex.   674. 

Eng. — Clark  v.  Blythlng.  2  B.  &  C. 
214.  9  ECL  118,  107  Reprint  378; 
Mason  v.  Salnsbury,  3  Dougl.  61,  26 
ECL  51.  99  Reprint  588. 

[a]  Beason  for  rule. — The  princi- 
ple on  which  in  any  case  an  insur- 
ance company  is  permitted  to  recover 
against  a  party  whose  wrongful  act 
bas  caused  loss  which  such  company 
has  been  compelled  to  pay  Is  not 
based  on  the  idea  of  a  direct  legal 
right  of  the  company  against  the 
wrong-doer  but  on  the  equitable  doc- 
trine of  subrogation,  under  which  it 
succeeds  to,  and  la  entitled  to  a  ces- 


sion of,  all  the  means  of  redress  held 
by  the  party  indemnified  against  the 
party  whose  act  has  caused  the  loss. 
And  this  right  can  be  enforced  only 
In  the  name  of  the  party  taking  out 
the  Insurance.  Connecticut  Mut.  L. 
Ins.  Co.  v.  New  York,  etc,  R.  Co.,  25 
Conn.  265.  65  AmD  571. 

88.  Connecticut  Mut.  L.  Ins.  Co. 
v.  New  York,  etc.,  R.  Co.,  25  Conn. 
266,  66  AmD  571;  and  cases  supra 
note  67. 

89.  Connecticut.  F.  Ins.  Co.  v. 
Erie  R  Co.,  78  N.  Y.  399.  29  AmR 
171;  Swarthout  v.  Chicago,  etc.,  R. 
Co.,  49  Wis.  625,  6  NW  314.  And  see 
generally  Assignments  (193  et  seq. 

[a]  One  entitled  to  subrogation  to 
a  right  of  action  may  sue  thereon  in 
his  own  name,  where  no  other  person 
has  any  right  or  Interest  in  the 
claim.  Connecticut  F.  Ins.  Co.  v. 
Brie  R.  Co.,  73  N.  Y.  899,  29  AmR 
171  [rev  10  Hun  691. 

80.  New  Jersey  Steam  Nav.  Co.  v. 
Boston  Merchants'  Bank,  6  How. 
(U.  8.)  344,  12  L.  ed.  465:  Ames  v. 
First  Dlv.  St.  Paul,  etc.,  R.  Co.,  12 
Minn.  412;  Elklns  v.  Boston,  etc.,  R. 
Co..  19  N.  H.  887,  61  AmD  184;  San- 
derson v.  Lamberton,  6  Blnn.  (Pa.) 
129.  See  also  Ford  v.  Williams,  21 
How.  (U.  S.)  287,  16  L.  ed.  86;  Tain- 
tor  v.  Prendergast,  3  Hill  (N.  Y.) 
72.  38  AmD  618;  Sims  v.  Bond.  6  B. 
A  Ad.  389,  27  ECL  168.  110  Reprint 
884;  Higelns  v.  Senior,  8  M.  &  W. 
834,  161  Reprint  1278. 

[a]  Thus,  where  plaintiff's  agent 
placed  plaintiff's  coat  in  a  bundle 
with  his  own  coat  and  delivered  It  to 
defendants  for  transportation,  with- 
out disclosing  plaintiff's  name,  plain- 
tiff was  entitled  to  sue  defendants 
for  the  loss  of  the  coat.  Elklns  v. 
Boston,  etc.,  R.  Co..  19  N.  H.  337.  51 
AmD  184. 

81.  Carter  v.  Southern  R.  Co..  Ill 
Ga.88,   36  SB  308.  50   LRA  354. 

Xa  actions  for  loss  of,  or  In- 


jury to,  goods  shipped  by  vessel  see 
\ipplng  [88  Cyc  364). 
83,    Williams  v.  Cranston,  2  Stark. 


Shipping  [88  Cyc 
83.     Williams  v 
82,  84,  8  ECL  326  (which  was  an  ac- 


tion of  case  against  the  driver  of  a 
stagecoach  for  loss  of  a  parcel.  It 
did  not  appear  that,  on  the  delivery 
of  the  parcel,  any  contract  had  been 
made  for  a  reward  to  be  paid  for  the 
conveyance,  and  the  court,  by  Lord 
Ellenborough,  said:  "If  the  defend- 
ant could  (>e  considered  as  having 
taken  the  watch  to  be  carried  on  his 
own  account,  for  a  reward  to  be  paid 
to  him,  he  would  be  liable,  although 
he  acted  in  fraud  of  his  master.  If 
It  could  be  shown  that  he  had  been 
In  the  habit  of  conveying  parcels,  for 
hire,  the  case  would  certainly  be  al- 
tered; but  being  the  mere  servant,  it 
cannot  be  inferred  that  he  took  the 
parcel  to  be  carried  for  hire  and  re- 
ward  without   further  proof"). 

64.  See  Infra  this  section. 

65.  Butler  v.  Basing,  2  C.  &  P 
613.    12   ECL   764. 

66.  Citizens'  Bank  v.  Nantucket 
Steamboat  Co.,  5  F.  Cas.  No.  2,730,  2 
Story  34;  Shelden  v.  Robinson,  7  N 
H.  157,  26  AmD  726.  See  also  El- 
klns v.  Boston,  etc*  R  Co.,  23  N.  H, 
276  (recognising  the  exception  to  the 
rule). 

87.  See  Parties  [SO  Cyc  105], 
68.     Metcalfe    v.    London,    etc.,    R 

Co..  4  C.  B.  N.  S.  807,  93  ECL  807 
140  Reprint  1102;  Hately  v.  Mer. 
chants'  Despatch  Co.,  2  Ont.  386. 

88.  Metcalfe  v.  London,  etc.,  R 
Co..  4  C.  B.  N.  S.  307,  98  ECL  807, 
140  Reprint  1102. 

[a)  Thus,  where  a  box  containing 
goods,  some  of  which  were  the  prop- 
erty of  A  and  the  rest  the  property 
of  B,  was  delivered  on  their  behalf 
by  a  third  person  at  a  railway  sta- 
tion for  transportation,  and  the  box 
was  addressed  to  A  and  was  received 
by  him  at  his  destination,  and  he 
paid  the  freight,  it  was  held  to  con- 
stitute a  joint  bailment  in  respect  to 
which  a  Joint  action  might  be  main- 
tained by  A  and  B  for  loss  of  the 
goods.  Metcalfe  v.  London,  etc.,  R 
Co..  4  C.  B.  N.  S.  307,  93  ECL  307, 
140   Reprint  1102. 

[bj  Joinder  of  eonalgaor  and 
•Plaintiff    shipped    goods 
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for  loss  or  injury.70  Nevertheless,  all  joint  owners 
may  j6in  in  an  action  for  loss  of,  or  injury  to,  the 
consignment,71  although  the  contract  of  shipment 
was  made  out  in  the  names  of  two  of  them,  the 
joint  ownership  of  the  other  plaintiff  or  plaintiffs 
being  unknown  to  the  carrier.  * 

Where  an  agent  ships,  in  his  own  name  under  one 
WU  of  lading,  goods  belonging  to  different  persons, 
acting  as  the  agent  of  each  separately,  and  not  as 
the  agent  of  the  owners  jointly,  each  owner  can 
maintain  his  separate  action  for  the  damages  sus- 
tained by  him.™ 


Consignment  to  one  of  two  owners.  In  case  of  a 
consignment  to  one  of  two  joint  owners,  there  is 
a  conflict  of  authority  as  to  whether  the  one  to 
whom  the  consignment  was  made  can  sue  alone  for 
the  loss  or  injury,  it  having  been  held  both  that 
he  may,74  and  that  he  may  not,7"  sue  alone. 

[$  534]  D.  Pleadings7'— 1.  Declaration,  Com- 
plaint, or  Petition77 — a.  Bight  or  Capacity  to  Su. 
As  in  other  cases,  facts  showing  that  plaintiff  has 
the  capacity  to  sue  should  be  stated.7*  To  sustain 
the  action,  it  should  sufficiently  appear  that  owner- 
ship of  the  property  either  absolute,79  general,80  or 


by  defendant  on  bills  of  lading  de- 
scribing them  as  shipped  by  plain- 
tiff, to  be  delivered  to  A's  order  or 
his  assigns,  he  or  they  paying 
freight.  Plaintiff  indorsed  the  bill 
of  lading  to  the  parties  to  whom  he 
had  sold  tho  goods,  and  the  con- 
signees paid  the  drafts  drawn  on 
them  for  tho  price,  and,  the  goods 
having  been  Injured  in  transit,  made 
claims  on  plaintiff  for  the  price. 
Plaintiff  having  sued  for  the  dam- 
ages was  nonsuited  for  want  of  in- 
terest. The  court,  without  deciding 
as  to  plaintiff's  right  of  action,  set 
aside  the  nonsuit  and  directed  a  new 
.trial,  with  leave  to  plaintiff  to  join 
as  coplaintlffs  any  or  all  of  the  con- 
signees or  Indorsees  of  the  bill  ot 
lading,  their  evidence  already  given 
to  stand  for  plaintiff,  with  any  addi- 
tions the  party  might  desire,  reserv- 
ing all  costs.  Hately  v.  Merchants' 
Despatch  Co.,  2  Ont.   386. 

70.  Taylor  v.  The  Robert  Camp- 
bell, 20  Mo.  254;  Southern  Kansas  Ft. 
Co.  v.   Morris.   100   Tex.   396.  102   SW 

-396,  123  AmSR  834  faff  (Civ.  A.)  99 
SW  433];  Missouri  Pac.  R.  Co.  v. 
Smith.  84  Tex.  348,  19  SW  509;  Texas, 
etc.,  R.  Co.  v.  Klepper,  (Tex.  Civ.  A.) 
24  SW  567.  And  see  Swift  v.  Pacific 
Mall  SS.  Co.,  106  N.  T.  206,  12  NE 
583/ 

71.  Texas,  etc.,  R.  Co.  y.  An- 
drews, (Tex.  Civ.  A.)  TO  SW  390: 
Day  v.  Ridley,  1«  Vt.  48,  42  AmD 
48ft  "'■  ■'• 

[a]  Joint  owners  of  a  shipment 
of  cattle  may  jointly  sue  for  dam- 
ages sustained  by  each,  arising  from 
injuries  to  cattle  during  transporta- 
tion. Texas,  etc.,  R.  Co.  v.  Andrews, 
(Tex.  Civ.  A.)  80  SW  390. 

73.  Day  v.  Ridley,  16  Vt.  48,  42 
AmD  489. 

73.    Baughman  v.  Louisville,  etc.,' 
R.   Co.,   14  KyL   268. 
.    74.     Southern  Express  Co.  v.  Arm- 
Stead,  60  Ala.  360. 

76.  Missouri  Pac.  R.  Co.  v. 
Rushln,  3  Tex.  A.  '  Civ.  Cas.  5  31 7 
(holding  that  both  owners  must 
join).'  * 

,  70.    X*  action*  for  delay  see  supra 
i§    425-427. 

In  actions  for  loss  or  injury  to 
goods  shipped  by  vessel  see  Shipping 
[36  Cyc  265  et  seql. 

77.  [a]  Tornu  of  declaration, 
complaint,  or  petltloni  (1)  In  as- 
sumpsit. Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  11,  97  NE  146,  98  NE 
625:  Syms  v.  Chaplin,  6  A.  &  E.  684, 
31  ECL  761,  111  Reprint  1804.  (2) 
In  tort.  Smith  v.  Great  Northern  R. 
Co.,  92  Minn.  11,  99  NW  47.  See 
Hall  v.  Cheney,  36  N.  H.  26;  Mer- 
shon  v.  Hobensack.  22  N.  J.  L.  872 
Jaff  23  N.  J.  L.  6801;  Wright  v.  Mc- 
Kee,  37  Vt.  161:  Harrison  v.  London, 
etc.,  R.  Co.,  2  B.  &  S.  122,  110  ECL 
122,  121  Reprint  1018;  Sanquer  v. 
London,  etc.,  R.  Co..  .16  C.  B.  168,  81 
ECL  163,  139  Reprint  718;  Metcalfe 
v.  London,  etc.,  R.  Co.,  4  C.  B.  N.  S. 
307,  98  ECL  807,  140  Reprint  1102: 
Simons  v.  Great  Western  R.  Co..  2 
C.  B.  N.  S.   620,  89  ECL  620,  140  Re- 

-  print  660;  Collard  v.  South  Eastern 
R.  Co... 7  H.  &  N.  79,  168  Reprint 
400;  Hudson  v.  Baxendale,  2  H.  &  N. 
575.  157  Reprint  237.  (8)  In  statu- 
tory form.  Walter  v.  Alabama  Great 
Southwestern  R.  Co..  142  Ala.  474.  39 
S  87;  Cleveland,  etc.,  R.  Co.  v.  Schae- 
fer.   47   Ind.  A.   371,   90  NE  .602.      (4) 


A  complaint  In  substantially  the  fol- 
lowing form  was  held  in  Catlln  v. 
Adirondack  Co..  11  AbbNCas  (N.  Y.) 
377,  to  Indicate  an  action  in  tort: 
That  at  the  several  times  herein- 
after mentioned  defendant  was  a 
corporation,  duly  created  and  exist- 
ing under  the  laws  of  the  state  of 
New  York,  and  engaged  In  carrying 
goods  for  hire;  that  on  or  about 
(date)  plaintiffs  delivered  to  and 
left  in  the  possession  of  defendant 
at  (place)  three  trunks  to  be  con- 
veyed as  freight  to  (place);  that  de- 
fendant undertook  and  became  re- 
sponsible to  plaintiffs  for  the  due 
and  safe  transportation  of  said 
trunks  to  their  said  destination; 
that  such  trunks  were  unduly  de- 
layed in  transportation  to  the  great 
annoyance  and  inconvenience  of 
plaintiff,  and  were  not  delivered  at 
their  said  destination  at  (place)  un- 
til on  or  about  (date),  that  said 
transportation  should  not  have  occu- 
pied more  than days,  that  after 

said  trunks  had  been  received  by 
plaintiffs  at  their  destination  afore- 
said and  the  charges  for  their  trans- 
portation had  duly  been  paid,  It  was 
found  that  each  and  every  one  of 
said  three  trunks  had  been  broken 
open  since  their  delivery  to  defend- 
ant, and  while  said  defendant  was 
responsible  to  plaintiffs  for  their 
safety,  and  for  numerous  articles  of 
the  aggregate  value  of  (amount) 
which  were  unlawfully  taken  there- 
from. Wherefore,  etc.  (6)  In  Por- 
ter v.  Chicago,  etc.,  R.  Co..  20  Iowa 
73,  a  petition  In  substantially  the 
following  form  was  held  to  set  out 
a  cause  of  action  against  defendant 
as  warehouseman,  and  not  as  com- 
mon carrier:  On  (date)  defendant 
was  engaged  in  the  business  of  com- 
mon carrier  and  warehouseman,  run- 
ning and  operating  a  railroad  from 
(place)  to  (place),  and  having  a 
warehouse  at  the  latter  place,  and  on 
said  date  plaintiff  delivered  to  de- 
fendant at  Chicago  (certain  de- 
scribed goods)  to  be  transported  to 
said  (place),  under  and  In  accord- 
ance with  the  terms  and  conditions 
of  a  certain  written  contract  a  copy 
of  which  Is  hereto  annexed,  etc,  and 
plaintiff     further     avers     that     said 

foods  were  duly  transported  by  de- 
endant  to  their  said  warehouse  in 
(place)  and  were  therein  so  care- 
lessly and  negligently  kept  that  the 
aforesaid  goods  were  entirely  lost 
and  destroyed,  and  defendant  utterly 
failed .  and  refused  to  deliver  the 
same  to  this  plaintiff  on  demand. 
Wherefore  plaintiff  asks  judgment, 
etc. 

78.  Inman  v.  Seaboard  Air  Line  R. 
Co..  169  Fed.  960;  Mlnturn  v.  Alexan- 
dre. 6  Fed.  117;  Pennsylvania  Co. 
v.  Poor,  103  Ind.  553.  3  NE  258; 
Pennsylvania  Co.  v.  Holderman,  69 
Ind.  18;  Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  78  P  642:  Jen- 
kins v.  Picket.  9  Yerg.   (Tenn.)   480. 

79.  Ala. — Montgomery,  etc.,  R. 
Co.  v.  Edmonds,  41  Ala.  667. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146.  27  NE  686.  28  NE  208. 

Minn. — Zalk  v.-  Great  Northern  R. 
Co..  98  Minn.  66,  107  NW  814. 

Tex. — Texas  Cent.  R.  Co.  v.  Dor- 
sey,  SO  Tex.  Civ.  A.  377.  70  SW  676. 

W.  Va. — Wllliamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71    W.  Va.   741,   77  SE  333. 


tiffs    v 


Averments    held    ■nSelenV— 

complaint  charging  that  plain- 
were    buyers    and    shippers   of 
cattle  and   on   a   date   specified  had 
'cattle  at  a  point  In  Indiana  which 
they    delivered    to    defendant    to   be 
shipped  to  Chicago  sufficiently  shows 
ownership    In    plaintiffs,    although  it 
does  not  allege  In   terms   that  plain- 
tiffs  were   the   owners   of   the   cattle 
shipped.     Pennsylvania  Co.  v.  Clark, 
2  Ind.  A.  146,  24  NE  686.  28  NE  20S. 
(2)   A  complaint  which  alleges   that 
plaintiff  delivered  the  cattle   to  de- 
fendant   for    transportation     to    the 
consignee    who    was    a    commission 
merchant  and  was   to  sell   them   for 
plaintiff  sufficiently  avers  ownership 
in  plaintiff.     Cincinnati,  etc..   R.  Co. 
v.  Case.  122  Ind.  310.  23  NE  797.     (») 
A    complaint   which    avers    that   the 
•property    was    purchased    from    the 
consignor  by  plaintiffs,  that  the  con- 
signor   delivered    It    to    the    carrier. 
and  that  the  carrier  executed  a  bill 
otf     lading     to     plaintiff     sufficiently 
shows   that   plaintiffs   are   the   own- 
ers of  the  property.     Ohio,   etc.,  R. 
Co.  v.  Yohe.  61  Ind.  181,  19  AmR  727. 
(4)    In    an    action    by    a    consignee 
against    the   carrier    to    recover    for 
damage  to  goods  in  transit,  the  gen- 
eral   allegation    that    the    consignee 
had   purchased   the  goods   from    the 
consignor  and  was  the  owner  thereof 
at  the  time  they  were  damaged  is  a 
sufficient     allegation     of     ownership. 
Texas  Cent.  R.  Co.  v.  Dorsey.   3  Tex. 
Civ.  A.   377,   70   SW-  576.      (5)    In  an 
action   by   the   consignor  to    recover 
the   value   of   goods    delivered    to  a 
carrier   an   averment   that   defendant 
agreed   safely   to   carry   and    deliver 
to  consignee  certain  goods  is  a  suf- 
ficient -averment  of  ownership  in  the 
consignor.      Zalk    v.   Great    Northern 
R.  Co..  98  Minn.  65,  107  NW  814.      (6) 
A   complaint  by  a  consignor   against 
a  carrier  for  a  misdelivery,  averrlns 
that  a  carload  of  machinery   shipped 
on  a   specified   date    "was    then   and 
always  has  been  the  property  of  the 
plaintiff,  which  defendant  agreed  to 
carry,"  shows  that  the  right   of  ac- 
tion is  in  plaintiff.     Cleveland,   etc.. 
R.   Co.   v.    Pott*,    88   Ind.   A.    664.   71 
NE  685.     (7)  A  declaration  which  al- 
leges   delivery    of    a    shipment    by 
plaintiff    to   be   delivered    to    himself 
as    consignee    Is    sufficient    averment 
of   ownership   or    Interest    to    enable 
him    to   maintain   the   action.      "Wil- 
liamsport   Hardwood   Lumber   Co.  v. 
Baltimore,  etc.;  R.  Co..  71  W.  Va.  741. 
77    SE   333.      (8)    An   Informal   com- 
plaint alleging  that  under   an  agree- 
ment plaintiff  who  was  both  the  con- 
signor   and    the    consignee,     shipped 
cattle  which  arrived  in  an  emaciated 
condition,      "crippled,      injured,      and 
damaged   and   depreciated    In    selling- 
and  actual  market  value"  in  a  named 
sum,    sufficiently    alleged    ownership 
or   interest   and   damages   as    against 
a   general  demurrer.     Croff   v.    Great 
Northern    R.    Co.,    112    Minn.    14.    12" 
NW  490. 

[b]  Averments  held  Insufficient. — 
In  an  action  against  a  common  car- 
rier for  failure  to  deliver  freight. 
the  employment  of  no  other  aver- 
ment of  ownership  In  plaintiff  than 
the  word  "claims'  is  not  sufficient 
on  demurrer.  Montgomery,  etc.  R 
Co.  v.  Edmonds,  41  Ala.  667, 

80.  Minturn  v.  Alexandre.  6  Fed. 
117;  Pennsylvania  Co.  v.  Clark.  2  Ind. 
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special81  is  vested  in  plaintiff,  or  else  that  he  is 
the  party  with  whom  the  contract  of  shipment 
was  made.*1 

Aider  by  answer.  Bnt  although  a  complaint  is 
defective  for  failure  to  allege  that  plaintiff  was  the 
owner  of  the  goods,  the  right  to  complain  of  such 
an  omission  by  the  carrier  may  be  waived  by  an 
answer  which  positively  alleges  ownership  of  the 
goods  in  plaintiff.** 

Aider  by  finding  of  court.  A  failure  to  allege 
that  plaintiff  was  the  owner  may  be  remedied  by  a 
finding  of  the  court  to  that  effect."4 

[i  535]  b.  That  Defendant  la  a -Common  Carrier. 
It  must  also  be  alleged  expressly  that  defendant  is 
a  common  carrier,83  or  facts  must  be  stated  from 
which  the  law  will  infer  such  capacity,88  otherwise 
defendant  cannot  be  held  liable  in  that  character.87 

Aider  by  verdict  or  pleadings.  It  would  seem, 
however,  that  after  verdict  no  objection  for  want 
of  such  .allegation  can  be  taken  if  the  proofs  clearly 


show  that  defendant  is  a  common  carrier.88 

Aider  by  answer.  An  answer  to  the  merits 
clearly  showing  that  defendant  is  a  common  car- 
rier will  cure  a  failure  of  the  complaint  expressly 
to  allege  the  fact.8* 

Action  on  special  contract.  Of  course,  if  defend- 
ant is  not  sued  as  a  common  carrier  but  on  a 
special  contract  <of  shipment,  no  allegation  that 
defendant  is  a  common  carrier  is  necessary.80 

[t  536]  c.  Corporate  Existence.  If  defendant  is 
a  corporation,  this  fact  should  appear  from  the 
pleading,81  but  this  may  be  waived  by  averments  in 
the  answer."  Under  the  provisions  of  some  stat- 
utes, corporate  existence  may  be  shown  in  very 
general  language,  it  being  sufficient  to  allege  the 
legal  conclusion  that  defendant  is  a  corporation.** 
At  common  law,  it  seems,  even  this  averment  is 
not  essential,  and  the  pleading  will  be  sufficient  if 
the  name  of  defendant  as  set  out  therein  imports 
that  defendant  is  a  corporation.94 


A.  14«.  27  NE  686.  28  NE  208;  V.  S. 
Mall  Line  Co.  v.  Carrollton  Furniture 
Mfg.  Co..  101  Ky.  668.  42  SW  842.  19 
KyL  823;  Jenkins  v.  Picket.  9  Yerg. 
(Tenn.)    480. 

81.  Minturn  v.  Alexandre,  5  Fed. 
117:  Butler  v.  Pittsburgh,  etc..  R.  Co., 
18  Ind.  A.  666,  46  NE  92;  Pennsyl- 
vania Co.  v.  Clark.  2  Ind.  A.  146,  27 
NE  686:  U.  S.  Mall  Line  Co.  v.  Car- 
rollton Furniture  Mfg.  Co..  101  Ky. 
658.  42  8W  842.  19  KyL  833:  Jenkins 
v.  Picket.  9  Yerg.  (Tenn.)  480. 
i  H.     Cincinnati,     etc..     R     Co.     v. 

Case.  122  Ind.  310,  23  NE  797;  U.  S. 
Mall  Line  Co.  v.  Carrollton  Furni- 
ture Mfg.  Co..  101  Ky.  668,  42  SW 
142,  19  KyL  833:  Atchison,  etc..  It. 
Co.  v.  Dawson.  (Tex.  Civ.  A.)  90  SW 
66. 


[a]  tfirffiirWi'T  of  averment  of 
contract  trtOt  pialntiB,— Although  a 
contract  for  carriage  Is  made  In  the 
consignee's  name,  a  complaint  in  an 
action  by  the  consignor  which  alleges 
a  shipment  by  plaintiff  to  the  con- 
signee of  cattle  to  be  sold  by  the 
consignee  for  plaintiff,  and  that  the 
contract  was  signed  not  by  the  con- 
signee, but  by  the  consignor,  suffi- 
ciently shows  that  the  contract  was 
made  between  the  carrier  and  plain- 
tiff. Cincinnati,  eta,  R  Co.  v.  Case, 
122  Ind.  210,  23  NE  797. 

[b]  Bvldeaos  to  sustain  oom- 
plelst  — In  an  action  by  "E.  F.  Daw- 
son" for  damages  to  a  shipment  of 
cattle,  evidence  of  a  shipment  by 
"Dawson  *  Co."  is  insufficient  to 
show  ownership.  Atchison,  etc.,  R. 
Co.  v.  Dawson,  (Tex.  Civ.  A.)  90  SW 
66. 

83.  Denver,  etc..  R  Co.  v.  Cahlll, 
8  Colo.  A.  168,  45  P  286. 

84.  U.  S.  Mall  Line  Co.  v.  Carroll- 
ton Furniture  Mfg.  Co.,  101  Ky.  668, 
42  SW  342.  19  KyL,  833. 

85.  U.  S.— Seller  v.  The  Faolnc, 
21  F.  Cas.  No.  12,644,  Deady  17,  1 
Or.  409. 

Ala. — Louisville,  etc.,  R  Co.  v. 
Qerson,  102  Ala.  409,  14  S  873;  Jones 
v.  Pitcher.  3  Stew.  <t  P.  135,  24  AmD 
716. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Perkins.   26  Mich.  329.   12  AmR  275. 

Mo. — Kaln  v.  Kansas  City,  etc.,  R. 
Co..   29   Mo.   A.   63. 

N.  T. — Bristol  v.  Rensselaer,  etc., 
R  Co..  »  Barb.  168. 

But  see  Mershon  v.  Hobensack,  22 
N.  J.  L  372  Caff  23  N.  J.  L.  5801 
(which  contains  a  dictum  to  the  ef- 
fect that  in  assumpsit  It  is  not  nec- 
essary to  commence  with  an  Induce- 
ment that  defendants  are  common 
carriers). 

[a]  Averment  held  sufficient'— 
An  allegation  that  defendant  was  In 
possession  as  a  common  carrier  has 
been  held  to  be  sufficient,  and  not  an 
averment  of  a  legal  conclusion.  Rus- 
sell drain  Co.  v.  Wabash  R.  Co.,  114 
Mo.  A.   488.    89    SW  908. 

fl>]  9rooty— Under  a  declaration 
rn  a  case  which  avers  that  defendant 


Is  a  carrier  of  goods  and  chattels  for 
hire,  etc.,  and  alleges  as  a  cause  of 
action  the  violation  by  It  of  the  duty 
of  such  carrier  In  the  transportation 
of  live  stock  for  plaintiff,  proof  that 
the  company  possesses  the  character 
of  carrier  of  live  stock  is  essential. 
Lake  Shore,  etc.,  R.  Co.  v.  Perkins, 
25   Mich.  329,   12  AmR  276. 

88.  Colo. — Denver,  etc.,  R.  Co.  v. 
Cahlll.  8  Colo.  A.  168.  45  P  286. 

111. — Toledo,  etc.,  R.  Co.  v.  Roberts, 
71  111.  540. 

Ind. — Pennsylvania  Co.  v.  Clark,  2 
Ind.  A.  146.  27  NE  686.  28  NE  208. 

Mo.— Ficklin  v.  Wabash  R.  Co.,  117 
Mo.  A.  211,  93  SW  861;  Kaln  v.  Kan- 
sas City,  etc..    R.  Co.,    29   Mo.   A.   53. 

S.  C. — Dunbar  v.  Port  Royal,  etc, 
R.  Co..  36  S.  C.  110,  15  SB  367.  81 
AmSR  860. 

Va. — Southern  Express  Co.  v.  Mc- 
Veigh, 20  Gratt.   (61  Va.)  264. 

w.  Va. — Baltimore,  etc.,  R  Co.  v. 
Morehead.  6  W.  Va.  293. 

[a]  Averments  held  sufficient. — 
(1)  An  averment  that  defendant  Is 
a  corporation  created  by  the  laws  of 
the  state,  and  engaged  In  operating 
a  railroad  and  carrying  goods  and 
merchandise  In  cars  furnished  by  It- 
self on  Its  own  and  other  roads  Is 
equivalent  to  a  specific  averment  that 
defendant  is  a  common  carrier,  rail- 
road corporations  being  by  the  laws 
of  the  state  common  carriers.  To- 
ledo, etc.,  R  Co.  v.  Roberts,  71  111. 
540.  To  same  effect  Denver,  etc.,  R. 
Co.  V.  Cahlll.  8  Colo.  A.  158,  45  P 
285;  Pennsylvania  Co.  v.  Clark,  2  Ind. 
A.  146,  27  NE  586;  Dunbar  v.  Port 
Royal,  etc..  R  Co.,  36  S.  C.  110,  16 
SE  857,  31  AmSR  860.  '  (2)  An  alle- 
gation that  "the  defendant,  before 
and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  men- 
tioned," was  the  owner  and  proprie- 
tor "of  a  certain  railroad,  to-wlt.  the 
Baltimore  and  Ohio  railroad,  and  of 
certain  carriages  used  by  it  for  the 
carriage  and  conveyance  of  goods 
and  chattels  in,  upon,  and  along  said 
railway  from  a  certain  place,  to-wit, 
Parkersburg,  Wood  county.  West  Vir- 
ginia, for  hire  and  reward  to  It  the 
defendant,  in  that  behalf,"  Is  a  suf- 
ficient allegation  that  defendant  is  a 
common  carrier,  since  it  is  the  defi- 
nition of  a  common  carrier.  Balti- 
more, etc.,  R.  Co.  v.  Morehead,  5  W. 
Va.  293.  (3)  Where  a  petition  al- 
leges that  plaintiff  caused  to  be  de- 
livered to  defendant,  a  common  car- 
rier, certain  wheat  to  be  carried  over 
Its  own  road  to  E  and  thence  "to  be 
forwarded"  by  defendant  to  olalntlft 
at  L  and  that  defendant  received  the 
wheat  for  carriage  and  delivery,  but 
failed  to  deliver  the  same  In  good 
order,  the  words  "to  be  forwarded" 
will  be  held  to  import  a  contract  of 
carriage  of  the  wheat  by  defendant 
as  a  common  carrier  from  E  to  L, 
and  a  delivery  to  plaintiff.  Davis  v. 
Jacksonville  Southeastern  Line,  126 
Mo.  69,  28  SW  965. 


ST.  Bristol  v.  Rensselaer,  etc.,  R. 
Co.,   9  Barb.    (N.  Y.)   168. 

38.  Kaln  v.  Kansas  City,  etc.,  R. 
Co.,  29  Mo.  A.  53;  Possi  v.  Shlpton, 
8  A.  A  E.  968,  36  ECL  981,  112  Re- 
print  1106. 

88.  Ficklin-  v.  Wabash  R  Co.,  117 
Mo.  A.  211,  93  SW  861. 

80.  Dunbar  v.  Port  Royal,  etc.,  R 
Co..  86  8.  C.  110,  15  SB  367,  81  AmSR 
860. 

81.  Denver,  etc.,  R.  Co.  v.  Cahlll, 
8  Colo.  A.  168,  45  P  285;  Woolf  v. 
City  Steam-Boat  Co.,  7  C.  B.  103,  62 
ECL  103,  137  Reprint  42.  See  gener- 
ally   Corporations. 

88.  Denver,  etc,  R.  Co.  v.  Cahlll, 
8  Colo.  A.  168  (where  the  answer 
positively  alleged  the  incorporation 
of  defendant). 

88.    See  statutory  provisions. 

[a]  Insufficient  aUomttoiLi—  (1)  A 
description  of  defendant  as  the 
"Missouri  and  Pacific  Railway  Com- 

Sany,"  giving  the  name 'Of  the  presi- 
ent  does  not  raise  the  presumption 
that  It  was  an  Incorporated  com- 
pany and  the  petition  Is  Insufficient 
in  this  respect.  Missouri  Pac.  R.  Co. 
v.  Douglas,  2  Tex.  A.  Civ.  Cas.  I  28. 
(2)  In  an  action  under  a  statute 
which  provides  that  the  owner  of  a 
slave  may  recover  twice  the  value 
of  the  slave  from  a  railroad  com- 
pany "in  this  state"  which  shall 
transport  such  slave  over  Its  road 
without  the  owner's  permission,  the 
petition  was  held  fatally  defective 
for  not  averring  that  defendant  was 
a  railroad  corporation,  and  also  for 
failure  to  aver  that  It  was  a  railroad 
corporation  from  Missouri.  McClure 
v.  .pacific  R.  Co.,  36  Mo.  189;  Wei- 
ton  v.  Pacific  R  Co.,  34  Mo.  858. 

84.  Adams  Express  Co.  v.  Harris, 
120  Ind.  73,  21  NE  340,  16  AmSR  316, 
7  LRA  214-  Sayers  v.  Crawfordsvllle 
First  Nat.  Bank.  89  Ind.  230;  Indian- 
apolis Sun  Co.  v.  Horrell,  53  Ind. 
527;  Adams  Express  Co.  v.  Hill,  43 
Ind.  167;  Williams  v.  Baltimore,  etc., 
R.  Co.,  9  W.  Va.  33;  Woolf  v.  City 
Steam-Boat  Co.,  7  C.  B.  103,  62  ECL 
103,  137  Reprint  42. 

[a]  What  description  Imports  In- 
corporation*—(1)  In  assumpsit  the 
declaration  commenced  thus,  "The 
plaintiff  complains  of  the  "City 
Steam-Boat  Company.' "  On  special 
demurrer,  assigning  for  causes  that 
It  did  nof  appear  whether  defendants 
were  sued  as  a  corporation  or  a  com- 
pany completely  registered,  or  by 
what  act  of  parliament  they  were 
entitled  to  be  sued  by  the  name  of 
the  company,  the  court  said:  "There 
is  no  positive  rule  that  I  am  aware 
of.  which  requires  such  a  mode  of 
description  as  the  defendants'  coun- 
sel Insists  upon  in  this  case:  nor  is 
the  description  which  is  given  at  all 
out  of  the  usual  form:  ft  impliedly 
amounts  to  an  allegation  that  the 
defendants  are  a  corporate  body." 
Woolf  v.  City  Steam-Boat  Co.,  7  C. 
B.  103.  104.  62  ECL  103.  137  Reprint 
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[$  537]  d.  Delivery  to  Curler.  The  declaration 
or  complaint  must  allege  a  delivery  to  the  carrier, 
or  it  will  be  bad  on  general  demurrer  for  failure 
to  state  a  cause  of  action,95  but  a  general  averment 
to  this  effeet  will  be  sufficient.98 

[4  538]  e.  Acceptance  by  Carrier.  It  should  be 
alleged  that  defendant  accepted  or  undertook  to 
carry  the  goods  so  delivered  to  .it,97  as  a  common 
carrier  for  hire.98  But  probably  in  an  action  on  the 
ease  it  is  not  essential  to  allege  that  the  transporta- 
tion was  for  compensation,  it  being  sufficient  per- 
haps to  allege  the  receipt  of  the  goods  and  the 


negligence  resulting  in  loss  or  damage.9* 

As  warehouseman.  Where  it  is  sought  to  charge 
defendant  with  breach  of  duty  as  warehouseman,  it 
is  not  necessary  to  show  a  special  charge  for  such 
duty;1  but  an  allegation  that  defendant  undertook 
to  transport  the  goods  back  to  the  shipper  on  fail- 
ure of  the  consignee  to  accept  will  not  show  lia- 
bility as  warehouseman  but  as  common  carrier.* 

[$  539]  f.  Time  of  Delivery  and  Acceptance.  It 
is  usual*  and  probably  necessary  to  allege,  at  least 
in  general  terms,  the  time  when  the  property  was 
delivered  to  defendant  for  transportation.4 


42.  (I)  An  allegation  in  a  complaint 
that  defendant  Is  a  common  carrier, 
doing  business  under  the  style  and 
firm  name  of  the  "Adams  Express 
Company,"  implies  that  defendant  is 
a  corporation,  and  not  a  company. 
Adams  Express  Co.  v.  Hill.  48  Ind. 
167. 

85.  Ala. — Jordan  v.  Hazard,  10 
Ala.  221:  Sommervllle  v.  Merrill,  1 
Port.  107. 

Conn. — Lang-  v.  Brady,  73  Conn.  707, 
49  A  199;  New  England  Mfg.  Co.  v. 
Starln,  60  Conn.  389,  22  A  963. 

IlL — Chicago,  etc.,  R.  Co.  v.  Grimes, 
71  IlL  A.  397. 

Tex. — Martin  v.  Ft.  Worth,  etc.,  R. 
Co.,  3  Tex.  Civ.  A.  666.  22  SW  1007. 

Eng. — Max  v.  .Roberts,  12  East  89, 
104  Reprint  36. 

[a]  Averment  held  taanaolenfe— 
A  petition  which  alleges  that  cotton 
was  delivered  to  defendant  on  its 
platform,  that  defendant's  custom  at 
that  place  was  to  receive  freight  for 
shipment  on  its  platform,  and  that 
relying  on  this  custom  plaintiff  so 
delivered  the  cotton  without  demand- 
ing or  receiving  a  receipt  or  bill  of 
lading  therefor,  charges  defendant 
with  the  liability  of  warehouseman 
and  not  of  a  common  carrier,  since 
by  Rev.  St.  arts  277-283,  the  liabil- 
ity of  a  common  carrier  for  freight 
does  not  attach  until  a  receipt  or 
bill  of  lading  therefor  has  been  given. 
Missouri  Pap.  R.  Co.  v.  Douglas,  2 
Tex.  A.  Civ.  Cas.  {28. 

90.  Burllngame  v.  Adams  Ex- 
press Co.,  171  Fed.  902;  Kansas  City, 
etc.,  R.  Co.  v.  Spann,  146  Ala.  679. 
40  S  83;  Charleston,  etc.,  R.  Co.  v. 
Duckworth,  7  Ga.  A.  360,  66  SE  1018; 
Chicago,  etc,  R.  Co.  v.  Grimes,  71 
111    A.  397. 

fal  Averments  held  sufficient.— 
(1)  In  an  action  against  a  carrier 
for  the  loss  of  freight  at  the  place 
of  delivery  to  the  carrier,  a  petition 
alleging  that  plaintiff  delivered  to 
defendant  the  freight  for  transporta- 
tion sufficiently  averred  the  contract 
of  shipment  without  alleging  Its 
terms  or  attaching  a  copy  thereof 
to  the  petition.  Charleston,  etc.,  R. 
Co.  v.  Duckworth,  7  Ga.  A.  860,  66 
SE  1018.  (2)  A  complaint  in  an  ac- 
tion against  a  carrier  of  live  stock 
for  alleged  injuries  to  plaintiff's  live 
stock  which  alleges  In  the  alternative 
that  defendant  or  Its  servant  or 
agent  received  the  live  stock  without 
averring  that  such  servant  or 
agent  In  receiving  the  live  stock 
was  acting  for  defendant  within  the 
scope  of  his  employment  is  good  on 
demurrer.  St.  Louis,  etc.,  R.  Co.  v. 
Cavender,  170  Ala.  601.  64  S  64.  (8) 
Where  various  counts  In  a  declara- 
tion against  an  express  company  al- 
leged delivery  of  the  goods  to 
defendant  for  transportation  at  dif- 
ferent places,  there  was  no  other 
ambiguity  or  uncertainty  than  is  per- 
missible under  a  videlicet,  so  that 
proof  of  delivery  at  either  of  the 
places  named  would  be  sufficient. 
Burllngame  v.  Adams  Express  Co., 
171   Fed.   902. 

tbl  Allegation  of  delivery  and 
loss  held  sumelent. — A  petition  in  an 
action  against  a  common  carrier  for 
loss  of  property  received  for  carriage 
which  alleges  delivery  and  loss  is 
sufficient.  McFadden  v.  Missouri 
Pac.  R.  Co.,  92  Mo.  343.  4  SW  689.  1 
AmSR  721. 


[c]  Averment  of  delivery  to  car- 
rier as  snob  held  sufficient. — A  com- 
plaint against  a  railroad  for  the  loss 
of  a  box  alleging  that  the  box  was 
delivered  to  defendant  "to  be  carried 
by  it  as  a  common  carrier  of  freight" 
sufficiently  alleges  that  the  box  was 
delivered  to  defendant  as  a  common 
carrier.  Kansas  City,  etc.,  R.  Co.  v. 
Spann,  146  Ala.  679.  40  S  83. 

[dl  Place  where  property  received 
or  discharged. — It  is  not  necessary 
to  state  where  the  property  was  re- 
ceived or  discharged,  it  being  suffi- 
cient if  the  relationship  between  the 
carrier  and  the  owner  of  the  prop- 
erty is  stated  and  proved.'  Chicago, 
etc.,  R.  Co.  v.  Grimes,  71  111.  A.  897. 
And  see  Chesapeake,  etc,  R.  Co.  v. 
Stock.  104  Va.  97.  61  SE  161  (recog- 
nizing this  rule). 

97.  Ala. — Sommervllle  v.  Merrill, 
1  Port.  107. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Rents,  60  Fla.  429,  64  S  13. 

Ind. — Adams  Express  Co.  v.  Harris, 
120  Ind.  73,  21  NE  340.  16  AmSR  316. 
7  LRA  214. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  966. 

N.  T. — Bristol  v.  Rensselaer,  etc., 
R.  Co.,  9  Barb.  168. 

S.  C. — Smith  v.  King's  Mountain 
R.  Co.,  3  S.  C.  63. 

W.  Va. — Williams  v.  Baltimore, 
etCj,  R.  Co.,  9  W.  Va.  38. 

Eng. — Butt  v.  Great  Western  R. 
Co..  11  C.  B.  140,  73  ECti  140,  138 
Reprint  424;  Max  v.  Roberts,  12  Bast 
89,  104  Reprint  36. 

[a]  Averment  held  insufficient^— 
In  an  action  against  a  carrier,  an 
allegation  In  the  declaration  that  de- 
fendant negligently  and  carelessly 
failed  and  refused  to  transport  and 
deliver  cars  loaded  by  plaintiff  with 
reasonable  promptness  and  dispatch 
after  they  were  loaded  by  plaintiff 
and  delivered  to  the  carrier  to  be 
transported,  by  reason  whereof  plain- 
tiff suffered  loss,  Is  not  equivalent 
to  an  allegation  that  the  freight  was 
accepted  by  the  carrier  for  trans- 
portation. Seaboard  Air  Line  R.  Co. 
v.  Rentz.  60  Fla.  429,  64  S  18. 

98.  Southern  R.  Co.  v.  Proctor,  8 
Ala.  A.  418.  67  S  613;  Bristol  v.  Rens- 
selaer, etc.,  R.  Co.,  9  Barb.  (N.  T.) 
168. 

[a]  Bui*  applied  to  a  complaint 
against  defendant  who  undertook  to 
carry  live  stock  for  hire.  Southern 
R.  Co.  v.  Proctor,  3  Ala.  A.  413,  67 
S  613. 

99.  Hall  v.  Cheney,  36  N.  H.  26. 
1.    White  v.   Humphery,  11   Q.   E 

43,  63  ECL  43,  116  Reprint  391.  See 
also  Porter  v.  Chicago,  etc.,  R.  Co., 
20  Iowa  73;  Aronson  v.  Cleveland, 
etc.,  R.  Co.,  70  Pa.  68  (both  recog- 
nizing the  rule). 

S.  Aronson  v.  Cleveland,  etc.,  R. 
Co.,   70  Pa.  68. 

[a]  Thus  where  the  allegations  of 
the  petition  charge  defendant  as 
warehouseman,  it  Is  error  to  Instruct 
with  reference  to  his  liability  as 
common  carrier.  Porter  v.  Chicago, 
etc.,  R.  Co.,  20  Iowa  73. 

3.  Ga. — Central  R.  Co.  v.  Pickett, 
87  Ga.  734,  13  SE  760:  Southwestern 
R.  Co.  v.  Bryant.  67  Ga.  212. 

Ind. — Adams  Express  Co.  v.  Harris, 
120  Ind.  73,  21  NE  340.  16  AmSR 
815,  7  LRA  214:  Ohio,  etc.,  R.  Co.  v. 
Nlckless.  73  Ind.  382;  U.  8.  Express 
Co.    v.   Keefer,    69    Ind.   263;   Adams 


Express  Co.  v.  Hill,  43  Ind.  167: 
Baltimore,  etc.,  R.  Co.  v.  McWhinney, 
36  Ind.  436. 

Me.— Witzler  v.  Collins.  70  Me.  290. 
36   AmR  827. 

Mich. — Great  Western  R.  Co.  v. 
Hawkins,   18  Mich.  427. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  9(6. 

N.  T. — Rosebrooks  v.  Dinsmore,  4 
Abb.  Dec.  118,  1  Transcr.  A.  265,  5 
AbbPrNS  69,  36  HowPr  188:  Golden 
v.  Romer,  20  Hun  438;  Hempstead  v. 
New  York  Cent.  R.  Co.,  28  Barb. 
485;  Bates  v.  Reynolds,  20  N.  T. 
Super.   686. 

Oh. — Great  Western  Despatch 
South  Shore  Line  v.  Glenny,  41  Oh. 
St.   1(6. 

S.  C. — Dunbar  v.  Port  Royal,  etc 
R.  Co.,  19  S.  C.  601. 

Tex. — Missouri  Pac.  R.  Co.  ▼. 
Creath,  3  Tex.  A.  Civ.  Cas.  J  83. 

W.  Va. — Williams  v.  Baltimore, 
etc..  R.  Co.,  »  W.  Va.  S3. 

Wis. — Lawrence  v.  Milwaukee,  etc., 
R.  Co.,  84  Wis.  427,  64  NW  797. 

Eng. — Gatllffe  v.  Bourne,  4  Bing. 
N.  Cas.  314,  83  ECL  729,  132  Reprint 
809;  Butt  v.  Great  Western  R.  Co.. 
11  C.  B.  140,  73  ECL  140,  138  Re- 
print 424. 

[aj  Time  must  be  proved,  as  al- 
leged*—In  assumpsit  against  a  car- 
rier for  loss  of  goods,  evidence  of 
loss  of  goods  shipped  or  delivered  at 
any  other  time  than  that  alleged  In 
the  writ  is  inadmissible.  Wittier  v. 
Collins,  70  Me.  290,  35  AmR  327. 

[b]  Immaterial  variance^— The 
complaint  alleged  that  about  Dec.  11. 
1889,  defendant  contracted  to  carry 
certain  logs  Immediately,  but  did  not 
do  so  until  four  weeks  later,  and 
that  by  reason  thereof  plaintiff  was 
Injured.  It  appeared  that  plaintiff 
commenced  to  haul  the  logs  to  the 
railroad  about  Jan.  3,  1890.  and  be- 
cause defendant  was  not  ready  to 
receive  them  on  the  cars  was  obliged 
to  pile  them  on  skldways  at  extra 
expense;  that  defendant  commenced 
to  transport  the  logs  on  January  29. 
and  completed  the  shipment  on  April 
22;  that  plaintiff  had  finished  haul- 
ing on  March  22,  and  from  that  time 
to  April  22  was  compelled  to  employ 
men  and  teams  to  load  the  logs 
which  had  been  skidded  and  piled 
before  the  shipment  commenced.  It 
was  held  that  the  variance  between 
this  evidence  and  the  complaint  was 
immaterial,  and  that  plaintiff  was 
not  limited  In  his  recovery  to  dam- 
ages suffered  during  the  four  weeks 
after  December  11.  Lawrence  v. 
Milwaukee,  etc.,  R.  Co.,  84  Wis.  427. 
54  NW  797. 

4.  Dunbar  v.  Port  Royal,  etc..  R 
Co.,  19  S.  C.  601;  Missouri  Pac.  R 
Co.  v.  Creath,  3  Tex.  A.  Civ.  Cas.  i 
83 

[a]  Buffiolrat  allatfatUm  of  time.— - 
In  an  action  for  the  recovery  of 
eighty-six  barrels  of  commercial  fer- 
tilizers shipped  over  defendant's  road 
but  not  delivered,  the  complaint  set 
out  the  shipment  of  two  Invoices, 
aggregating  two  hundred  and  forty 
barrels  of  chemicals,  on  Febr.  4  and 
Febr.  13,  1879,  from  Port  Royal  to 
Allendale,  and  seven  invoices  at 
stated  dates  from  February  to  May. 
1879,  of  two  hundred  and  fifty-six 
barrels  of  dissolved  bone,  from  Au- 
gusta to  Allendale,  out  of  which 
shipments   twenty   barrels  of   chem- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[I  540]  g.  Consideration  for  Carriage.  Actions 
«•  contractu.  In  actions  ex  contractu  for  loss  of 
goods,  it  will  be  sufficient  to  allege  generally  that 
the  conveyance  of  the  goods  was  in  consideration 
of  a  reward  to  be  paid,  without  specifying  what 
the  reward  was."  Nor  is  it  essential  to  allege  pay- 
ment or  tender  of  the  freight6  since  prepayment  is 
not  essential  unless  demanded.7  But  if  the  founda- 
tion of  the  action  is  refusal  of  the  carrier  to  deliver 
at  the  end  of  the  transportation,  there  should  be 
an  averment  of  payment  or  tender  of  freight 
charges  in  order  to  discharge  the  carrier's  lien,8 
unless  it  appears  that  plaintiff's  claim  for  dam- 
ages was  sufficient  to  offset  defendant's  claim  for 
freight.9 

In  actions  ex  delicto  for  injury  to  goods  it  has 
been  held  unnecessary  to  allege  that  any  considera- 
tion was  paid  or  was  agreed  to  be  paid;'0  and  it 


would  seem  that  such  allegation  would  not  only  be 
unnecessary,  but  improper.11 

[$  541]  n.  Description  of  Property.  In  an  action 
for  loss  or  injury  the  property  shipped  must  be 
described.12  But  unless  an  action  against  the  car- 
rier is  founded  on  a  bill  of  lading  or  some  special, 
executory  contract,  no  great  particularity  in  de- 
scribing the  property  is  required.18  Certainty  of 
description  to  a  common  intent  will  be  sufficient.1* 
If  the  goods  are  shipped  under  a  bill  of  lading,  it 
is  not  necessary  to  describe  them  more  particularly 
than  they  are  described  in  that  instrument.15 

[$  542]  i.  Condition  of  Property.  In  an  action 
for  injury  during  transportation  to  property 
shipped  it  is  not  necessary  that  the  petition  should 
expressly  allege  the  good  condition  of  the  property 
at  the  time  of  its  shipment.19 

[,  543]  j.  Description  of  Termini.     Where  the 


ieals  and  sixty-six  barrels  of  dis- 
solved bone  had  not  been  delivered 
to  the  consignee,  but  that  plaintiffs 
"do  not  know  on  what  day  or  days 
the  eighty-six  barrels  of  fertilisers 
alleged  to  have  been  lost,  were  re- 
ceived by  the  defendants  for  ship- 
ment" It  was  held  that  a  motion 
to  require  plaintiffs  to  make  their 
complaint  more  definite  and  certain 
by  stating-  "on  what  day  or  days  the 
fertilizers  alleged  to  have  been  lost" 
were  received  was  properly  refused. 
Dunbar  v.  Port  Royal,  etc.,  R.  Co..  19 
S.  C.  601. 

5.  Demlng  ▼.  Grand  Trunk  R.  Co., 
48  N.  H.  465.  2  AmR  267;  Carter  v. 
Graves,  9  Terg.  (Tenn.)  446;  Thomp- 
son v.  San  Antonio,  etc,  R  Co.,  11 
Tex.  Civ.  A.  146.  <2  SW  427:  Dnlston 
v.  Janson,  1  Ld.  Bum.  63.  SI  Re- 
print 9>4.  See  also  Ferguson  v.  Cap- 
peau,  6  Harr.  &  J.  (Md.)  S94;  Bristol 
t.  Rensselaer,  etc.,  R.  Co.,  9  Barb. 
(N.  Y.)168:  Moore  v.  Wilson,  1  T. 
R.  669.  99  Reprint  1306  (all  recog- 
nising the  rule). 

6.  Bvansvllle.  etc..  R.  Co.  v.  Keith, 
S  Ind.  A.  67,  35  NB  296;  Ferguson 
v.  Cappeau.  6  Harr.  &  J.  (Md.)  394; 
Jarrett  v.  Great  Northern  R.  Co.,  74 
Minn.  477,  77  NW  304;  Waterman  v. 
Vermont  Cent.   R.  Co..   26  Vt.   707. 

7.  Bvansvllle,  etc,  R.  Co.  v.  Keith, 
8  Ind.   A.   67,  36  NE  296. 

8.  Jeffersonvltle,  etc.,  R.  Co.  v. 
Gent,  36  Ind.  39. 

•.  Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co..  88  S.  C.  78,  16 
SB  339,  21  L.RA  128.  47  S.  C.  324,  26 
SE  162.  68  AmSR  880;  Ewart  v.  Kerr, 
27  S.  C.  L.  141,  24  S.  C.  L.  203.  See 
Infra   I   706. 

10,  Hall  v.  Cheney.  36  N.  H.  26. 

11.  Whittenton  Mfg.  Co.  v.  Mem- 
phis, etc..  Packet  Co-  21  Fed.  896; 
Smith  v.  Seward.  3  Pa.  342;  Baylls 
v.  Lintott,  L.  R.  J  C.  P.  846;  Cor- 
bett  v.  Packing/ton,  6  B.  &  C.  268,  13 
ECL  181,  108  Reprint  451. 

18.  Nathan  v.  Lamb,  (Ga.  A.)  88 
SE  794:  and  cases  infra  this  section. 

13.  Ala. — Kansas  City,  etc.,  R.  Co. 
v.  Spann.   146  Ala.  679.  40  S  83. 

Cal.— Zeigler  v.  Wells,  28  Cal.  268. 

111. — Atchison,  etc.,  R.  Co.  v.  Goetz, 
etc.  Mfg.  Co..  51  111.  A.  151. 

Iowa. — Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co.,  72  Iowa  536, 
14  NW  380.  2  AmSR  258. 

N.  H. — Demlng  v.  Grand  Trunk  R. 
Co..  48  N.  H.  455.  2  AmR  267. 

S.  C.-r-Hill  v.  Georgia,  etc.,  R  Co., 
43  S.  C.  461,  21  SB  837. 

Tex. — Pacific  Express  Co.  v.  Need- 
ham.  37  Tex.  Civ.  A.  129,  83  SW  22. 

Wis. — Martin  v.  American  Express 
Co..  19  Wis.  336. 

fa]  Description  of  draft  or  bonds. 
— (1)  In  an  action  against  a  carrier 
for  not  complying  with  a  contract 
to  carry  and  deliver  a  draft,  the 
complaint  alleged  that  It  was  signed 
"John  Q.  Jackson;"  the  proof  showed 
that  It  was  signed  "John  Q.  Jackson, 
Agent"  It  was  held  an  immaterial 
variance.  Zeigler  v.  Wells,  28  Cal. 
863.  (2)  Where  state  bonds  in- 
trusted to  an  express  company  are 


lost  through  Its  negligence,  the 
owner  may  recover  their  value  with- 
out stating  in  the  complaint,  or  fur- 
nishing to  the  company  as  a  condi- 
tion precedent,  the  numbers  or  dates 
of  the  bonds,  where  there  is  no  rule 
of  the  company  requiring  it  Mar- 
tin V.  American  Express  Co.,  19  Wis. 
386. 

■  [b]  Description  of  animals.— (1) 
In  an  action  for  damages  for  cattle 
killed  and  injured  during  shipment, 
an  allegation  that  five  hundred  head, 
worth  sixteen  dollars  each,  were 
killed,  and  six  hundred  and  twenty 
others  were  Injured  "to  the  extent  of 
36  or  37  each."  is  sufficiently  spe- 
cific Missouri  Pac.  R.  Co.  v.  Ed- 
wards, 78  Tex.  307.  14  SW  607.  (2) 
A  petition  against  carriers  for  in- 
jury to  a  live  stock  shipment,  de- 
scribing the  property  as  "499  head 
of  cattle  from  3  to  10  years  old," 
and  further  as  "said  live  stock"  suf- 
ficiently described  the  property.  Gal- 
veston, etc,  R.  Co.  v.  Saunders,  (Tex. 
Civ.  A)  141  SW  829.  (3)  The  peti- 
tion in  an  action  against  a  carrier 
for  loss  of  part  of  a  shipment  of 
cattle  having  alleged  that  the  cattle 
would  have  been  worth  fifteen  dol- 
lars per  head  If  properly  carried, 
the  cattle  consisting  of  cows,  year- 
lings, calves,  etc.,  was  sufficient 
without  alleging  the  kind  or  class 
of  cattle,  lost.  Texas,  etc.,  R.  Co. 
v.  Sherrod,  99  Tex.  882,  89  SW  956. 
(4)  A  petition  for  loss  of  a  mare 
alleged  that  at  the  destination  at  all 
times  during  the  month  of  shipment 
there  was  a  market  for  her,  that  She 
was  then  and  there  worth  in  the 
market  fifteen  hundred  dollars,  but 
that  If  there  was  no  market  there, 
she  was  standard  bred,  a  speedy 
roadster,  well  developed  and  shapely, 
of  kind  and  gentle  disposition, 
healthy,  and  in  the  prime  of  life, 
and  that  on  account  of  these  and 
other  good  qualities  and  for  the  pur- 
poses for  which  she  could  be  used 
she  was  worth  fifteen  hundred  dol- 
lars. It  was  held  that  the  pleading 
was  sufficiently  explicit  to  apprise 
the  carrier  with  reasonable  certainty 
of  the  character  of  evidence  to  be 
tendered.  Galveston,  etc,  R  Co.  v. 
Powers,  54  Tex.  Civ.  A.  168,-  117  SW 
469.  (6)  On  the  other  hand.  In  an 
action  for  loss  of  sheep  transported 
and  for  injury  to  others,  a  complaint 
alleging  that  all  the  sheep  were  of 
great  value,  and  that  plaintiff's  dam- 
age was  eight  hundred  and  fifty 
dollars,  without  anything  to  show 
the  value  of  those  lost  and  how 
much  the  others  not  lost  were  de- 
preciated In  value,  is  not  sufficiently 
specific  Gulf,  etc.,  R  Co.  v.  Wtl- 
helm,  3  Tex.  A.  Civ.  Cas.  i  468. 

[c]  Household  article*. — The  pe- 
tition In  an  action  for  loss  of  prop- 
erty by  a  carrier  describing  -  some 
of  It  as  "one  chest  of  silver,"  and 
other  articles  as  "one  punch  bowl, 
one  H.  P.  vase,  and  two  C.  G.  bowls, 
without  even  stating  the  material 
thereof,  is  subject  to  special  excep- 
tions   to    sufficiency    of    description. 


Galveston,    etc.,    R.    Co.    v.    Qullhot, 
(Tex.  Civ.  A.)  138  SW  200. 

[d]  Pictures. — In  an  action  for 
goods  lost  allegations  that  the  lost 
box  contained  enlarged  pictures  of. 
plaintiff's  dead  wife,  etc,  which  could 
not  be  reproduced,  and  plaintiffs 
family  Bible  containing  the  family 
records  were  proper  as  descriptive^ 
of  the  articles  charged  to  have  been 
lost  Missouri,  etc.,  R.  Co.  v.  De- 
ment,  (Tex.  Civ.  A.)   116  SW  686. 

[e]  Bananas. — In  an  action  for 
damage  to  a.  shipment  of  bananas, 
where  the  petition  described  the 
property  only  as  "four  cars  of  ba- 
nanas loaded  In  cars  M.  K.  &  T.," 
giving  their  nuirfbers,  such  allega- 
tion was  too  Indefinite  as  to  the 
number  of  bunches  or  the  value,  and 
open  to  special  exception.  Illinois. 
Cent  R.  Co.  v.  Freeman,  (Tex.  Civ. 
A)   182  SW  889. 

[f]  Itemising  goods  lost, — Where 
it  is  sought  to  recover  damages  from 
a  railroad  company  for  various  ar- 
ticles lost,  It  Is  sufficient  to  itemise 
In  the  complaint  the  articles'  lost 
with  the  value  of  each  article  and 
the  aggregate  value  of  the  whote, 
and  then  to  allege  the  aggregate 
damage  to  the  whole,  without  speci- 
fying the  damage  to  each  article  sep- 
arately. Brown  v.  Adams,  (  Tex.  A. 
Civ.  Cas.   (  890. 

[g]  Weight  of  goods*— In  assump- 
sit against  a  carrier  where  the  dec- 
laration alleged  that  plaintiffs  deliv- 
ered to  defendants  a  large  quantity 
of  wool,  to  wit,  seven  thousand,  eight 
hundred  and  thirty-seven  pounds, 
which  they  promised  to  transport, 
and  the  proof  was  of  a  less  quantity, 
it  was  held  that  there  was  no  vari- 
ance. Doming  v.  Grand  Trunk  R. 
Co..  48  N.  H.  466,  2  AmR  267. 

[hi  Defective  statement  mured  by 
Teidlofc— In  an  action  against  a  car- 
rier for  wheat  destroyed,  where  the 
value  of  the  wheat  and  the  damage 
to  plaintiff  could  fairly  be  Inferred 
from  the  allegations  of  the  petition, 
but  such  value  and  damage  were  not 
alleged  In  terms.  It  was  held  In  the 
absence  of  a  motion  for  a  more  »pe- 
clfic  statement  that  the  petition  was 
sufficient   to  support  a   verdict  and 

iudgment  for  plaintiff.  Independence 
lills  Co.  v.  Burlington,  etc™  R.  Co.. 
72  Iowa  536,  34  NW  820,  2  AmSR 
268. 

14.  See  cases  supra  note  18. 

15.  Camden  v.  The  Georgia,  6  Mo. 
381. 

16.  Swiney  v.  American  Express 
Co.,  (Iowa)  116  NW  212,  216  (where 
it  was  said:  "On  the  contrary;  the 
practically  universal  holding  is  that 
the  essential  facts  necessary  to  make 
a  prima  facie  case  is  the  ownership 
of  the  property,  Its  delivery  to  and 
acceptance  by  the  carrier  for  trans- 
portation, and  loss  or  damage  suf- 
fered thereby  in  transit.  Proof  of 
the  alleged  injury  will  usually,  if 
not  always,  involve  the  necessity  of 
showing  the  condition  of  the  prop- 
erty when  shipped,  not  because  the 
condition   at    the   date  of   shipment 
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proof  as  to  the  termini  of  the  transportation  varies 
materially  from  the  allegations  of  the  declaration 
in  that  regard,  such  variance  will  be  fatal  to  a 
recovery;17  but  a  merely  nominal  variance  is  harm- 
less,18 and  the  defect  has  been  allowed  to  be  cured 
by  amendment  seasonably  requested.19 

[$  544]  k.  Negligence — (1)  Propriety  or  Neces- 
sity of  Pleading.  In  the  absence  of  contractual 
limitations  of  the  carrier's  common-law  liability  it 
is  not  necessary,  in  an  action  for  loss  or  injury  to  a 
shipment,  to  allege  negligence.20  However,  it  is  not 
unusual  to  insert  in  a  declaration  averments  which 
affect  only  the  rule  of  care  and  negligence  which 
should  govern  the  case;21  thus,  declarations  alleg- 
ing defendants  to  be  common  carriers,  and  at  the 
same  time  averring  negligence  on  their  part,  in  the 
transportation  of  the  goods,  are  usual  and  well 
approved,  both  in  actions  of  tort22  and  in  actions 
of  contract;8*  and  in  such  cases  failure  to  prove 


the  allegations  of  negligence  is  no  variance,  and 
plaintiff  may  recover  without  such  proof,  provided 
the  evidence  shows  a  case  under  the  general  rule 
respecting  the  liability  of  carriers.24  If  plaintiff 
actually  proves  the  allegations  of  negligence  he  may 
recover,  even  if  there  are  circumstances  limiting 
the  responsibility  of  the  carrier  below  the  common- 
law  rule.25  If,  by  reason  of  special  contractual 
provisions  limiting  the  carrier's  common-law  lia- 
bility, negligence  on  the  part  of  the  carrier  becomes 
an  essential  element  of  a  right  of  action  for  loss 
of,  or  injury  to,  the  goods  shipped,  it  is  of  course 
necessary  that  the  declaration  should  allege  negli- 
gence on  the  part  of  the  carrier.2* 

[$  545]  (2)  How  Pleaded.  Where  negligence 
is,  or  must  be,  alleged,  it  is  sufficient  to  state  gen- 
erally that  the  loss  or  injury  was  caused  by  defend- 
ant 's  negligence,  without  setting  forth  the  facts 
constituting  the  negligence,27  although  there  is  some 


is  an  essential  element  of  the  right 
of  action,  but  as  a  material  matter 
of  evidence  from  which  with  other 
facts  the  jury  may  find  whether  the 
property  sustained  any  injury  or  loss 
en  route"). 

17.  Ga. — Rome  R.  Co.  v.  Sullivan. 
25  Ga.  228. 

Ky. — Pennsylvania  Co.  v.  Mala,  t 
KyL  MO. 

Tenn. — Bast  Tennesse.  etc.,  R.  Co. 
v.  Hale,  85  Tenn.  69,  1  8W  620. 

Tex. — Texas,  etc.,  R.  Co.  v.  Haram, 
2  Tex.  A.  Civ.  Cas.  J  491. 

Eng. — Tucker  v.  CrackHn,  2  Stark. 
S85.  3  ECL  456. 

[a]  Illustration*. — (1)  Where  a 
declaration  In  assumpsit  alleged  a 
contract  to  carry  merchandise  from 
Whiteohapel  to  Thornden,  and  the 
evidence  adduced  showed  Aldgate  to 
be  the  point  from  wtiich  the  goods 
were  to  be  carried,  it  was  held  a 
fatal  variance.  Tucker  v.  Cracklln, 
2  Stark.  286,  S  ECL  456.  (2)  The  con- 
tract declared  on  being  on  an  under- 
taking to  carry  from  Eufaula,  Ala., 
and  deliver  at  Albany,  Go.,  and  that 
proved,  being  a  special  contract  to 
carry  from  Louisville,  Ky.,  to  Quit- 
man, Ga.,  via  Atlanta,  the  evidence 
does  not  support  the  declaration. 
The  two  contracts  are  different 
causes  of  action;  and  In  a  suit  on 
one  there  can  be  no  recovery  on  the 
other.  Central  R.,  etc.,  Co.  v.  Tucker, 
79  Ga.  128.  4  SE  6. 

18.  111. — MoCollom  v.  Indianapolis, 
etc..  R.  Co..  94  111.  634. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Waithen,  49  SW  185.  22  KyL  82. 

Ho.— Cash  v.  Wabash  R.  Co.,  81 
Mo.  A.  109. 

N.  D. — Ausk  v.  Great  Western  R. 
Co..  10  N.  D.  216.  86  NW  719. 

Eng. — Woodward  v.  Booth,  7  B.  & 
C.  801,  14  ECL,  140,  108  Reprint  736; 
Beckford  v.  Crutwell.  6  C.  &  P.  242. 
24  ECL  546. 

[a]  Immaterial  Tarlano*. — (1)  A 
petition  to  recover  damages  for  a 
violation  of  a  contract  to  carry 
safely  alleged  that  the  shipment  was 
from  K  to  I,  when  In  fact  the  con- 
tract read  "from  K  to  St.  L."  The 
evidence  showed  that  the  alleged  In- 
juries occurred  between  K  and  St.  L. 
It  was  held  that  the  variance  was 
Immaterial.  Cash  v.  Wabash  R.  Co., 
81  Mo.  A.  109.  (2)  Where  the  dec- 
laration In  the  case  .started  that  plain- 
tiff delivered  a  trunk  to  defendant,  to 
be  put  Into  a  coach  at  Chester, 
namely,  at,  etc.,  and  safely  carried 
to  Shrewsbury,  and  that  through  de- 
fendant's negligence  <t  was  lost,  and 
It  appeared  in  evidence  that  the 
trunk  was  delivered  to  defendant  at 
the  city  of  Chester,  which  Is  a  county 
of  Itself,  separate  from  the  county  of 
Cheater  at  large,  but  within  Its 
ambit.  It  was  held  that  this  was  not 
a  material  variance,  but  that  the  dec- 
laration was  supported  by  the  evi- 
dence, as  no  evidence  was  given  of 
the    existence    of    any    other    place 


called  Chester.  Woodward  v.  Booth. 
7  B.  &  C.  301.  14  ECL  140,  108  Re- 
print 736. 

It.  McCollom  v.  Indianapolis,  etc., 
R.  Co..  94  111.  634. 

[a]  ninstraUon.— A  declaration 
against  a  carrier  alleged  that  defend- 
ant received  Sheep  of  plaintiff  to 
transport  -to  "Elwood,  Kan.,"  and  the 
proof  showed  an  agreement  to  trans- 
port to  .  "Elllnwood,  Kan."  It  was 
held  to  be  no  error  to  allow  an 
amendment  by  striking  out  "Elwood" 
and  Inserting  "Elllnwood,"  even  after 
overruling  a  motion  for  a  new  trial, 
when  "the  motion  to  amend  was  made 
before  deciding  the  motion  for  a  new 
trial.  McCollom  v.  Indianapolis,  etc., 
R.  Co..  94  111.  634. 

20.  Louisville,  etc.,  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  167  Ky. 
772,  164  SW  90;  International,  etc, 
R.  Co.  v.  Pool,  24  Tex.  Civ.  A.  675.  69 
SW  911. 

21.  Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Vealch,  162  Ky.  136,  172  SW  89. 

Mass.— Medfield  School  Diet.  v. 
Boston,  etc.,  R.  Co.,  102  Mass.  652,  8 
AmR  502. 

Mo. — McFadden  v.  Missouri  Pac.  R. 
Co.,  92  Mo  843,  4  SW  689,  1  AmSR 
721. 

V-t. — Sargent  v.  Birchard,  43  Vt. 
570. 

W.  Va. — WIHlams  v.  Baltimore, 
etc..  R.  Co.,  9  W.  Va.  33. 

Eng. — .Richards  v.  London,  etc.,  R. 
Co..  7  C.  B.  839,  62  ECL  839,  137  Re- 
print 332. 

02.  Sargent  v.  Birchard,  43  Vt. 
570;  WllHams  v.  Baltimore,  etc.,  R. 
Co..  9  W.  Va,  33. 

23.  Mldfleld  School  Dlst.  v.  Bos- 
ton, etc..  R.  Co.,  102  Mass.  562,  3 
AmR  602;  Dale  v.  Hall,  1  Wils.  C.  P. 
281.  95  Reprint  619. 
.  24.  Cincinnati,  etc.,  R.  Co.  v. 
Veatch.  162  Ky.  136,  172  SW  89;  Mc- 
Fadden v.  MHssouri  Pac.  R.  Co.,  92 
Mo.  343,  4  SW  689,  1  AmSR  721;  Sar- 
gent v.  Birchard,  48  Vt.  670;  Rich- 
ards v.  London,  etc,  R.  Co.,  7  C.  B. 
839.  62  ECL  8>39.  137  Reprint  832. 
Compare  infra  text  and  note  29. 

[a]  Thus,  In  an  action  for  the 
loss  of  a  carload  of  mules*  where  the 
petition  alleged  a  delivery  of  the 
mules  to  defendants  aa  a  common 
carrier  and  a  loss  while  In  their 
oharge;*and  further  alleged  that  de- 
fendants so  negligently  managed 
their  train  that  the  car  containing 
the  mules  was  set  on  Are  and  the 
mules  were  destroyed,  it  was  held  to 
state  a  cause  of  action;  even  without 
the  allegation  of  negligence.  Mc- 
Fadden v.  Missouri  Pac.  R.  Co.,  92 
Mo.  343,  4  SW  689,  1  AmSR  721. 

26.  Sargent  v.  Birchard,  43  Vt. 
570. 

26.  Inman  v.  Seaboard  Air  Line  R. 
Co.,  169  Fed.  960;  Colsoh  v.  Chicago, 
etc.,  R.  Co.,  149  Iowa  176,  127  NW 
198,  34  LRANS  1013,  AnnCasl912C 
915. 

[a]     Thus,  where  suit   is  brought 


on  a  contract  of  shipment  exempting 
the  carrier  from  liability  for  loss  or 
Injury  due  to  some  specified  cause 
other  than  its  own  negligence,  and 
the  declaration  shows  that  the  loss 
was  due  to  such  cause.  It  must  fur- 
ther allege  some  concurrent  negli- 
gence of  the  carrier  except  for  which 
the  loss  or  injury  would  not  have  re- 
sulted. Inman  v.  Seaboard  Air  Line 
R.  Co.,  159  Fed.  960. 

27.  Conn. — Lang  v.  Brady.  73 
Conn.  707,  49  A  199;  Peek  v.  Weeks, 
34  Conn.  154. 

Fla. — Gulf  Coast  Transp.  Co.  v. 
Howell,  70  S  567. 

Ga. — Louisville,  etc.  R.  Co.  v.  Mc- 
Han.  144  Ga.  683,  87  SE  889;  South- 
ern R.  Co.  v.  Williams,  139  Ga.  357, 
„  77  SE  168;  Louisville,  etc.,  R.  Co.  v. 
Warfleld,  129  Ga.  473,  69  8E  234 
[overr  Louisville,  etc.,  R.  Co.  v.  Cody, 
119  Ga.  371.  48  SE  429];  Central  of 
Georgia  R.  Co.  v.  Stamps,  17  Ga.  A 
453,  87  SE  702;  Southern  Express  Co. 
v.  Bailey,  7  Ga.  A.  331,  66  SE  969; 
Brannon  v.  Atlanta,,  etc.,  R.  Co.,  4  Oa. 
A.  749,  62  SB  468. 

111. — East  St.  Louis  Connecting  R. 
Co.  v.  Wabash,  etc,  R.  Co.,  123  III 
694,  15  NE  45. 

Iowa. — Dorr  Cattle  Co.  v.  Chicago, 
etc.,  R.  Co.,  128  Iowa  369,  103  NW 
1003. 

Ky.— Mareden  v.  Bullitt,  72  SW  32. 
24  KyL  1697;  Louisville,  etc.,  R.  Co. 
v.  Wo1fe._80  Ky.  82;  Kentucy  Cent 
R.  Co.  v.  Thomas,  79  Ky.  160,  42  AmR 
208.  See  also  Chesapeake,  etc  R 
Co.  v.  Smith,  101  Ky.  104,  29  SW  832, 
18  KyL  1079. 

La.— Kelly  v.  Benedict,  6  Rob.  118. 
39  AmD  580. 

Mass. — Medfield  School  Dist.  v. 
Boston,  ertc,  R.  Co..  102  Mass.  562,  1 
AmR  502. 

Mich. — Great  Western  R.  Co.  v. 
Hawkins,  18  Mitch.  427. 

Minn.— -Smith  v.  Great  Northern  R 
Co.,  92  Minn.  11,  99  NW  47;  McCauley 
v.  Davidson,  10  Minn.  418. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Pounder,  82  Miss.  668,  35  S  165. 

Mo. — McFadden  v.  Missouri  Pac  R 
Co.,  92  Mo.  343.  4  SW  689,  1  AmSR 
721;  Carlisle  v.  Keokuk  Northern  Line 
Packet  Co.,  82  Mo.  40;  Merrttt  Cream- 
ery Co.  v.  Atchison,  etc..  R  Co.,  128 
Mo.  A.  420,  107  SW  462;  Flcklin  v. 
Wabash  R  Co.,  115  Mo.  A.  633,  9! 
SW  347:  Lachner  v.  Adams  Express 
Co.,  72  Mo.  A.  13. 

Mont. — Heitman  v.  Chicago,  etc,  R 
Co.,  45  Mont.  406,  123  P  401. 

Nebr. — Union  Pac.  R.  Co.  v.  Vin- 
cent, 68  Nebr.  171,  78  NW  467/» 

N.  C. — Bowers  v.  Richmond,  etc.. 
R.  Co..  107  N.  C.  721,  12  SE  462. 

Tenn. — Cole  v.  Rankin,  (Ch.  A)  42 
SW  72. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Crtppen,  (Civ.  A)  147  SW  361:  Mis- 
souri Pac.  R.  Co.  v.  Barnes,  2  Tex. 
A.  Civ.  Cas.  i  576. 

Eng. — Smith  v.  Horne,  8  Taunt.144, 
4  ECL  82,  129  Reprint  338. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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authority  apparently  to  the  contrary.1* 

Effect  of  specifying  negligent  acts.  However,  if 
the  pleader  sees  fit  to  specify  the  acts  of  negligence, 
he  will  be  confined  in  his  proofs  within  the  limits 
of  his  specification,**  although  it  has  been  held  that 


[a]  Bsason  for  rait. — The  reason 
is  that  "negligence  Is  the  ultimate 
aot  to  be  pleaded,  and  It  forms  part 
of  the  act  from  which  an  Injury 
arises,  or  by  which  contributory 
negligence  is  made  out.  It  la  the  ab- 
sence of  care  in  the  performance  of 
an  aot.  and  Is  not  merely  the  result 
of  such  absence,  but  the  absence  It- 
self, and  It  Is  not,  therefore,  a  mere 
conclusion  of  law,  and  may  be 
pleaded  generally  "  Louisville,  etc., 
k  Co.  v.^olfe,  80  Ky.  82.  84. 

[b]  Illustrations. — (1)  A  complaint 
alleging  that  defendant  did  not  exer- 
cise due  and  proper  care  In  the  car- 
riage of  plaintiffs  hogs,  but  that  de- 
fendant's agents  negligently  managed 
defendant's  steamboat,  and  that  by 
reason  of  said  negligent  conduct  of 
defendant  and  its  agents  said  hogs 
were  destroyed  by  fire,  was  held  suffi- 
ciently definite.  Carlisle  v.  Keokuk 
Northern  Line  Packet  Co.,  82  Mo. 
40.  (2)  A  petition  alleging  rough 
handling  and  a  delay  of  six  or  seven 
hours  in  transit,  from  which  the  in- 
juries compladned  of  to  a  shipment 
of  cattle  resulted,  is  sufficient,  with- 
out more  definitely  pointing  out  the 
particular  acts  or  things  constituting 
the  negligence.  Ft.  worth,  etc.,  It. 
Co.  v.  Montgomery,  (Tex.  Civ.  A.) 
141  SW  818.  (3)  A  petition  alleging 
failure  of  the  carrier  to  properly  re- 
frigerate a  car  of  fruit,  to  ice  the  car 
at  its  destination,  to  keep  it  iced  so 
as  to  properly  preserve  the  fruit,  and 
that  the  car  was  almost  entirely 
without  ice  when  turned  over  to 
plaintiff,  was  not  demurrable,  as  not 
alleging  when  and  where  the  car 
should  nave  been  iced,  or  what  would 
have  been  'the  proper  Icing.  Southern 
R.  Co.  v.  Williams,  139  Oa.  867,  77 
SB  153.  (4)  A  petition  alleging  that 
defendant,  as  a  common  carrier, 
agreed  to  transport  plaintiffs  corn  by 
river,  and  that  the  sinking  of  the 
barge  and  the  loss  of  the  corn  were 
caused  by  the  negligence  of  defend- 
ant, its  officers  and  employees,  was 
not  objectionable  for  Jndefiniteness  of 
the  allegation  of  negligence.  Mars- 
den  Co.  v.  Bullitt,  72  SW  32,  23  KyL 
1(97.  (5)  In  an  action  against  a  car- 
rier for  Injuries  to  cattle,  the  peti- 
tion alleged  that  defendant  neglected 
to  feed  and  water  them.  It  was  held 
that  it  was  not  necessary  to  allege 
the  place  or  places  on  the  road  where 
defendant  failed  to  feed  and  water 
the  cattle,  or  where  It  should  have 
fed  and  watered  them.  Gulf,  etc.,  R. 
Co.  v.  WMlhelm,  (Tex.  A.)  16  SW  109. 

(cl  Brldence  admissible  under  al- 
legation of  negligence.— (1)  In  an  ac- 
tion for  damages  resulting  from  a 
delay  in  the  shipment  of  cattle,  evi- 
dence that  defendant's  track  was  In 
a  bad  condition  at  the  place  where 
the  delay  occurred  may  be  shown  un- 
der an  allegation  that  the  delay  was 
caused  by  the  negligence  of  defend- 
ant. St.  Louis,  etc..  R.  Co.  v.  Turner, 
1  Tex.  Civ.  A.  625.  20  SW  1008.  (2) 
A  declaration  alleging  that  goods  had 
been  delivered  to  defendants  as  car- 
riers, to  be  conveyed  by  them  for  a 
reasonable  reward,  and  that  they  un- 
dertook to  carry  them  safely  and  se- 
curely, and  to  deliver  them  accord- 
ingly, and  assigning  for  breach  that 
they  lost  the  same,  is  sufficient  to  ad- 
mit proof  of  gross  negligence.  Smith 
v.  Home,  8  Taunt.  144,  f  ECL  82,  129 
Reprint  338.  (3)  Under  allegations 
that  the  stock  was  not  "safely"  car- 
ried, but  was  injured  by  defendant's 
negligence,  evidence  as  to  the  quality 
of  hay  and  water  furnished  by  de- 
fendant is  within  the  Issues.  Heit- 
man  v.  Chicago,  etc,  R.  Co.,  45  Mont. 
4M,  123  P  401. 

[d]  Declaration  In  action  for  loss 
of,  or  Injury  to,  goods  oansed  by  an 
act  of  Ood  and  concurring  nsgllgenoe 
of  carrier  held  sufficient.  QuTf  coast 
Transp.  Co.  v.  Howell,  (FTa.)  70  8  567. 


38.  Rubens  v.  Ludgate  Hill  S3. 
Co..  2  NYS  30,  21  AbbNCas  464  (hold- 
ing that  a  general  averment  of  negli- 
gence, without  specification  of  the 
particular  fault  charged.  Is  not  suffi- 
cient as  against  a  motion  for  more 
specific  statement). 

as.  Ark. — St.  Louts,  etc.,  R.  Co.  v. 
Vaughan.  84  Ark.  311,  105  SW  673. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Baldwin,  63  Colo.  426.  128  P  453. 

Ga. — Central  of  Georgia  R.  Co.  v. 
James,   117  Oa.   832,   45  SE  223. 

111. — Gratiot  St.  Warehouse  Co.  y. 
St.  Louis,  etc.,  R.  Co.,  221  111.  418,  77 
NE  675  [aff  122  111.  A.  4061. 

Iowa. — Thompson  v.  Chicago,  etc., 
R.  Co.,  158  Iowa  235.  139  NW  657; 
Stone  v.  Chicago,  etc.,  R.  Co.,  149 
Iowa  240,  128  NW  354. 

Minn. — Wllllson  v.  Northern  Pac. 
R.  Co..  Ill   Minn.  370,   127  NW  4. 

Mo. — Atchison  v.  Chicago,  etc.,  R. 
Co.,  80  Mo.  213;  Schneider  v.  Mis- 
souri Pac.  R.  Co.,  76  Mo.  295;  Keith- 
ley  v.  Lusk,  190  Mo.  A.  458.  177  SW 
756;  Smith  v.  Gulf,  etc.,  R  Co.,  177 


the  defect  may  be  cured,  at  the  discretion  of  the 
court,  by  a  trial  amendment.80 

[$  646]  1.  Statement  of  Contract;  Actions  ex 
Contractu.  In  such  actions  the  contract  must  be  set 
out  accurately  and  proved  as  laid  ;sl  a  material  vari- 


Mo. 


v.  Gulf,  etc., 
A.    269,    164    SW    132; 

§w'~ 


Barr    v. 


Qulncy,  etc.!  R.  Co.,  138  Mo.  A.  471, 
120  SW  111:  Ecton  v.  Chicago,  etc.. 
R.  Co..  125  Mo.  A.  223.  102  SW  575; 


Ingwersen  v.  St.  Louis,  etc.,  R.  Co., 
116  Mo.  A.  139,  92  SW  367;  Gttlm  v. 
Wabash  R.  Co..  113  Mo.  A.  591.  87 
SW  1015;  Laohner  v.  Adams  Express 
Co.,  72  Mo.  A.  13. 

Tex. — Texas,  etc.,  R.  Co.  v.  Ste- 
phens,  (Civ.  A.)   86  SW  933. 

Va. — Moore  v.  Baltimore,  etc.,  R. 
Co.,  103  Va.  189,  48  SE  877. 

Compare   supra   text  and  note   24. 

[a]  Sole  applied. — (1)A  complaint 
against  a  carrier  for  injury  to  horses 
having  alleged  negligence  only  in  re- 
spect to  furnishing  a  defective  car, 
plaintiff  was  confined  to  the  negli- 
gence alleged.  Stone  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  240.  128  NW  364. 
(2)  An  allegation  In  a  complaint, 
that  defendant  carrier  wrongfully 
and  negligently  kept  certain  sheep 
confined  on  the  cars  for  an  unusual 
time  without  food  and  water  and 
without  unloading,  did  not  justify 
the  admission  of  evidence  of  negli- 
gence in  failing  to  provide  a  proper 
yard  for  the  sheep  when  unloaded. 
Wllllson  v.  Northern  Pac.  R.  Co.,  Ill 
Minn.  370,  127  NW  4.  (3)  Where  a 
petition  alleges  that  defendant  ex- 
press company  received  a  package 
addressed  to  plaintiff,  and  by  its 
negligence  the  goods  were  lost,  proof 
that,  through  negligent  failure  to  de- 
liver, the  package  was  retained  by 
the  company  until  destroyed  by  a 
fire  which  was  not  negligently 
caused,  constitutes  a  variance.  Parr 
v.  Adams  Express  Co.,  100  Mo.  A. 
574,  76  SW  183.  (4)  Where,  in  an 
action  against  a  carrier  for  loss  of 
certain  sheep,  plaintiff  alleged  that 
the  sheep  were  lost  because  of  de- 
fendant's negligence,  carelessness, 
and  unnecessary  violence  in  handling 
its  trains  carrying  the  sheep,  but  the 

Rroof  showed  that  the  sheep  were 
>st  from  "*  the  carrier's  pens  before 
their  transportation  was  begun,  there 
was  a  fatal  variance.  FMcklin  v.  Wa- 
bash R.  Co.,  115  Mo.  A.  632,  92  SW 
347.  (5)  In  an  action  against  a  car- 
rier for  injuries  to  cattle  in  transit, 
where  plalnthT  specifically  averred 
the  causes  to  which  the  alleged  in- 
juries were  due,  but  did  not  include 
improper  bedding  as  one  of  the 
causes,  evidence  that  improper  bed- 
ding was  a  cause  of  Injury  to  the 
cattle  was  Inadmissible.  Gulf,  etc., 
R.  Co.  v.  Wright,  (Tex.  Civ.  A.)  87 
SW  191.  (6)  In  an  action  against  a 
carrier  by  a  shipper  of  horses,  an 
allegation  of  rough  handling  is  not 
sufficient  to  admit  proof  of  a  defec- 
tive car.  Texas,  etc.,  R.  Co.  v.  Stew- 
art. 43  Tex.  Civ.  A  399.  96  SW  106. 
[b]  what  Is  not  a  variance. — (1)  A 
petition  In  an  action  for  injuries  to 


a  horse  while  being  unloaded  from  a 
car,  alleged  that  the  platform  where 
defendant  required  plaintiff  to  unload 
the  horse  was  a  dangerous  and  un- 
safe place  to  unload  and  from  whioh 
to  remove  the  horse,  and  chat  the 
Injury  was  caused  by  the  horse's 
foot  being  caught  on  a  spike  in  the 
track  adjoining  the  platform.  The 
evidence  showed  that  the  platform 
Itself  was  safe,  but  that  while  being 
led  from  the  platform,  the  horse 
stepped  on  a  projecting  spike  on  an 
adjoining  track,  and  was  Injured.  It 
was  held  that  the  evidence  was  suffi- 
cient to  sustain  the  allegations  of 
the  petition  and  to  show  negligence, 
although  the  platform  Itself  was 
safe.  Letts  v.  Wabash  R.  Co..  181 
Mo.  A.  270,  111  SW  138.  (2)  Where, 
In  an  action  against  a  carrier,  the 
complaint  alleged  that  defendant 
kept  plaintiff's  cattle,  after  arrival 
at  destination,  in  unsuitable  "pens." 
the  allegation  was  sufficient  to  admit 
evidence  that  the  cattle,  after  being 
unloaded,  were  held  in  an  Inclosed 
lane,  about  a  mile  long  and  about 
three  hundred  yards  wide.  Atchison, 
etc.,  R.  Co.  v.  A.  S.  Veale  &  Co.,  39 
Tex.  Civ.  A.  87.  87  SW  202.  (8)  In 
an  action  against  a  railroad  company 
for  Injury  to  a  shipment  of  cattle, 
caused  by  delays  and  rough  handling, 
it  was  proper  to  allow  plaintiff  to 
testify  that  cattle  In  the  same  train 
were  killed,  although  the  petition 
contained  no  allegation  to  this  ef- 
fect, since  it  was  not  a  proper  sub- 
ject for  pleading,  but  tended  to  show 
rough  handling  of  plaintiff's  cattle. 
Southern  Kansas  R.  Co.  v.  Bennett, 
46  Tex.  Civ.  A.  379,  103  SW  1118. 
(4)  For  other  decisions  in  which  the 
evidence  was  held  admissible  under 
the  allegations  of  negMgence  see 
Mo.,  etc.,  R.  Co.  v.  Trip-Is,  (Tex.  Civ. 
A.)  197  SW  199;  Houston,  etc.,  R. 
Co.  v.  Trammell,  28  Tex.  Civ.  A.  313. 
68  SW  716. 

30.  Shay  v.  Union  Pac.  R.  Co., 
(Utah)  153  P  31. 

[a]  Ulnatratton,  In  a  shipper's 
action  to  recover  damages  for  the 
destruction  of  a  carload  of  emigrant 
movables.  Including  several  horses, 
alleging  that  the  sparks  from  a 
helping  locomotive,  not  having  a 
sufficient  spark  arrester,  fell  upon 
and  through  the  defective  oar  and 
destroyed  the  contents  by  fire,  the 
allowance  of  a  trial  amendment,  al- 
leging that,  after  the  discovery  of 
the  fire,  defendant  and  its  servants 
did  not  use  ordinary  care  In  protect- 
ing the  car,  and  that  they  negli- 
gently opened  a  door  and  permitted 
a  wind  to  fan  the  smoldering  fire 
Into  an  uncontrollable  flame,  when 
it  might,  by  ordinary  skill,  have  been 
put    out   and    thus   have    saved    the 

f property  from  destruction,  was  wlth- 
n  the  trial  court's  sound  discretion. 
Shay  v.  Union  Pac.  R.  Co.,  (Utah) 
153  P  31. 

31.  Conn. — Camp  v.  Hartford,  etc.. 
Steamboat  Co.,  43  Conn.   333. 

Ga. — Nathan  v.  Lamb,  (A)  88  SE 
794. 

Mo. — Garrison  v.  Babbage  Transp. 
Co..  94  Mo.  130,  6  SW  701;  Perpetual 
Ins.  Co.  v.  The  Detroit,  6  Mo.  374. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642. 

N.  Y. — Weed  v.  Saratoga,  etc.,  R. 
Co.,  19  Wend.  534;  Stone  v.  Knowl- 
ton,  3   Wend.   374. 

Eng. — Slim  v.  Great  Northern  R. 
Co..  14  C.  B.  647,  78  ECL  647,  139 
Reprint  266;  Hughes  v.  Great  West- 
ern R.  Co.,  14  C.  B.  687,  78  ECL  637, 
139   Reprint  262. 

[a]  ■a—en  for  rote, — "It  is  not 
requiring  too  much  of  one  who  seeks 
redress  for  a  wrong  to  state  with 
precision  In  what  that  wrong  con- 
sists, nor  that  the  other  party  from 
whom  redress  is  sought  may  be  ap- 
prised with  certainty  ef  the  ground 
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aace  will  be  fatal  to  a  recovery.32  No  recovery  can 
be  had  on  a  eontract  other  than  the  one  alleged." 
If  a  special  contract  is  pleaded  there  can  be  no 
recovery  on  an  implied  eontract  ;**  and  if  the  action 
is  for  breach  of  an  implied  contract,  there  can  be 
no  recovery  on  a  special  written  contract.35  So# 
unless  there  is  some  statutory  authority  to  th£ 
contrary,38  if  a  parol  contract  is  pleaded,  there  can 
be  no  recovery  on  proof  of  a  written  contract.37 
Where  a  declaration  is  on  a  promise  to  do  several 
things,  and  only  one  is  proved,  there  is  a  mate- 
rial variance.38 
Alternative  contract.     If  a   contract   is  in  the 


alternative,  it  should  be  so  counted  on  in  the  decla- 
ration.30 When  the  contract  stated  is  absolute,  and 
the  contract  proved  is  in  the  alternative,  the  vari- 
ance will  be  fatal.40  On  the  other  hand,  a  declara- 
tion alleging  an  alternative  contract  to  deliver  to 
plaintiff,  or  to  a  person  named  for  plaintiff,  is  not 
supported  by  proof  of  a  contract  to  deliver  to  and 
for  such  person,41  nor  does  such  proof  support  the 
allegation  of  a  contract  to  deliver  generally  for 
plaintiff,  without  specifying  to  whom.'" 

Conditions  limiting  liability.     Conditions  in  the 
contract  limiting  the  carrier's  liability  should  be 


of  the  complaint,  and  If  made  liable 
may  have  upon  record  the  exact  evi- 
dence of  the  default  for  which  he 
has  accounted,  so  that  we  may  not 
be  twice  vexed  for  the  same  thing." 
3  Hutchinson  Carriers,  (3d  ed)  |  1335. 

[b]  riling  oopy  of  contract  with 
complaint. — (1)  under  the  Indiana 
code,  where  a  contract  of  shipment 
sued  on  Is  evidenced  by  a  bill  of 
lading,  the  complaint  should  be  based 
on  the  contract  and  refer  to  It,  and 
a  copy  of  the  contract  should  be 
filed  with  the  complaint.  Indianap- 
olis, etc.,  R.  Co.  v.  Remmy,  13  Ind. 
618.  (!)  And  lit  has  been  held  that 
an  omission  to  file  the  bill  of  lading 
or  a  copy  thereof  is  ground  for  de- 
murrer. Chicago,  etc.,  R.  Co.  v.  Rey- 
man,    (Ind.)    73    NE   687. 

33.     See  cases  supra  note  31. 

[a]  Failure  of  proof.— Under  a 
statute  providing  that,  when  the  al- 
legation of  a  oledm  to  which  proof 
Is  directed  Is  unproved,  not  In  some 
particular  or  particulars  only,  but 
in  Its  general  scope  and  meaning,  it 
Is  not  ito  be  deemed  a  cose  of  vari- 
ance, but  a  failure  of  proof.  A  com- 
SlaJnt,  in  an  action  for  damages, 
ased  on  a  special  contract,  is  not 
sustained  by  proof  of  either  a  breach 
of  an  Implied  contract  or  of  the  legal 
duty  of  defendant,  as  a  common  car- 
rier, to  transport  the  stock  within  a 
reasonable  time.  In  such  case  there 
is  not  a  variance,  but  a  failure  of 
proof  within  the  meaning  of  the  stat- 
ute. Jeffersonvllle,  etc..  R.  Co.  v. 
Ensley,  60  Ind.  378;  Jeffersonvtlle, 
etc.,  R.  Co.  v.  Worland,  60  Ind.  339. 

S3.  Ala. — Lucas  v.  Southern  R. 
Co.,  122  Ala.  629.  26  S  219. 

111. — Jacksonville,  etc.,  R.  Co.  v. 
Hall.   2   IU.   A.   618. 

Ind. — EvansviUe.  etc.,  R.  Co.  v. 
McKlnney.  34  Ind.  A.  402.  73  NE 
148. 

N.  C.«— Water*  v.  Richmond,  etc., 
R.  Co,  110  N.  C.  338,  14  SE  802,  16 
tiRA  834. 

Pa. — Keller  v.  Pennsylvania  R.  Co., 
46  Pa.  Super.  383. 

Tex. — Texas,  etc.,  R.  Co.  -v.  Felker, 
44  Tex.  CHv.  A.   420,  99  SW  439. 

But  compare  infra  text  and  note  68. 

[a]  Illustrations.— (1)  An  aver- 
ment that  plaintiff  contracted  with 
a  railroad  company  for  the  transpor- 
tation of  the  corpse  of  his  Infant  Is 
not  supported  by  proof  that  he  fur- 
nished the  money  to  another  who 
acted  as  his  agent  In  purchasing  the 
tickets,  where  neither  the  agency  nor 
the  faot  that  the  agent  was  using 
plaintiffs  money  is  disclosed  to  the 
company.  Lucas  v.  Southern  R.  Co., 
122  Ala.  529,  25  S  219;  Alabama  Great 
Southern  R.  Co.  v.  Thomas,  83  Ala. 
343,  3  S  802.  (2)  Plaintiff  shipped 
his  cattle  in  a  oar  with  cattle  be- 
longing to  a  third  party,  and,  in  an 
action  for  injuries  to  his  stock,  de- 
clared on  a  contract  to  carry  made 
with  him.  There  was  a  dispute  be- 
tween him  and  the  company  as  to 
whether  the  contract  was  with  plain- 
tiff alone  or  with  him  and  *he  third 
party.  Vt  was  held  that,  If  It  was 
made  with  the  two  Jointly,  It  would 
be  variant  from  the  one  declared  on; 
but  that,  if  it  was  made  with  him 
alone,  at  a  fixed  rate  for  the  oar, 
and  the  ownership  of  the  cattle  was 
several  as  between  the  two  shippers. 


and  plaintiff's  cattle  alone  were  In- 
jured, the  right  of  action  would  be 
in  him.  Jacksonville,  etc.,  R  Co.  v. 
Hall,  2  111.  A.  618.  (3)  In  an  action 
for  damages  alleged  to  have  been 
caused  by  the  failure  of  a  railroad 
company  to  ship  freight  at  a  time 
stipulated,  It  was  error  to  submit  to 
the  jury  the  question  of  damages 
caused  by  the  detention  of  the 
freight  shipped  en  route,  under  a 
subsequent  contract,  espeolally  as 
the  complaint  did  not  contain  any 
allegation  of  a  breach  in  that  re- 
spect. Waters  v.  Richmond,  etc.,  R. 
Co.,  110  N.  C.  338,  14  BE  802,  16  LRA 
834.  (4)  In  an  action  against  car- 
riers, to  recover  for  Injuries  to  a 
shipment  of  cattle,  under  an  allega- 
tion by  defendants  that  the  contract 
of  shipment  was  reduced  to  writing, 
a  portion  of  the  written  contract 
stating  that  all  verbal  contracts  in 
reference  to  the  shipment  were 
merged  in  the  written  Instrument, 
Is  not  admissible.  Texas,  etc.,  R. 
Co.  v.  Felker,  44  Tex.  Civ.  A.  420, 
99  SW  439. 

[b]  What  Is  not  a  varlanoe. — 
Where  the  petition  in  an  action 
against  a  carrier  for  injuries  to  a 
shipment  of  horses  alleged  that  the 
contract  of  shipment  was  made  with 
station  agents  of  the  carrier  and  was 
ratified  by  a  superior  officer,  it  was 
permissible  to  show  what  the  con- 
tract made  with  the  station  agents 
was,  and  that  the  same  was  ratified 
by  a  superior  officer.  Gulf,  etc.,  R. 
Co.  v.  Cunningham,  61  Tex.  Civ.  A. 
368,  113  SW  767. 

34.  EvansviUe,  etc..  R  Co.  v.  Mc- 
Klnney, 84  Ind.  A.  402,  73  NE  148; 
EvansviUe,  etc.,  R.  Co.  v.  Keve- 
kordes,  (Ind.  A.f  69  NE  1022;  Texas, 
etc.,  R.  Co.  v.  Rackusln,  (Tex.  Civ. 
A.)  146  SW  734.  See  also  Gulf.  eta. 
R.  Co.  v.  Batte.  (Tex.  Civ.  A.)  94  SW 
345  (holding  that,  where,  in  an  action 
against  a  railroad  for  damages  re- 
sulting from  negligence  In  trans- 
porting plaintiff's  cattle,  plaintiff  al- 
leged that  the  shipment  was  made 
under  a  written  contract,  proof  of 
a  verbal  contract  differing  from  such 
written  contraot,  without  a  proper 
pleading  impeaching  the  validity  of 
the   latter,   was   inadmissible). 

36.  Stewart  v.  Cleveland,  etc,  R. 
Co.,  21  Ind.  A.  218,  62  NE  89. 

[a]  Thus,  where  an  owner  of  goods 
has  brought  an  action  of  assumpsit 
against  a  terminal  carrier  to  recover 
damages  for  the  loss  of,  or  injury  to, 
the  goods,  and  has  rested  his  case 
on  the  Implied  common-law  contract 
of  a  carrier  to  deliver  goods  safely, 
he  cannot  complain  of  a  nonsuit  en- 
tered against  him,  when  it  is  de- 
veloped during  the  course  of  the 
trial  that  he  had  entered  Into  a  spe- 
cial contract  with  the  initial  corner, 
which  contract  covered  the  trans- 
portation of  his  property,  not  only 
over  the  lines  of  the  initial  carrier, 
but  also  over  the  lines  of  any  con- 
necting carrier  necessary  to  reach 
the  destination.  Keller  v.  Pennsyl- 
vania R.  Co.,  45  Pa.  Super.  383. 

36.  Baltimore,  etc.,  R.  Co.  V. 
Wood,  ISO  Ky.  839.  114  SW  784; 
Illinois  Cent.  R.  Co.  v.  Curry.  127  Ky. 
642,  106  SW  294.  32  KyL  513  (both 
cases,  by  reason  of  special  statutory 
provisions  apparently  are  not  In  ac- 


cord  with   the   general   rule). 

37.  EvansviUe,  etc..  R.  Co.  v.  Mc- 
Klnney, 34  Ind.  A.  402,  73  NE  148; 
EvansviUe,  etc.,  R.  Co.  v.  Kevekordes. 
(Ind.  A.)  68  NE  1022.  See  also  Sea- 
board Air  Line  R.  Co.  v.  Friedman. 
128  Ga.  818,  67  SE  778  (holding  that, 
where  plaintiff  sues  on  a  verbal  con- 
tract for  shipment,  and  relies  on 
such  contract  as  the  law  Implies 
from  mere  delivery  of  goods  to  a 
railroad  company  to  be  carried  as 
freight,  and  no  written  contract  was 
alleged,  a  written  contract  intro- 
duced by  defendant  was  not  relevant, 
and  Instructions  with  respect  thereto 
do  not  furnish  ground  for  motion 
for  a  new  trial). 

38.  Weed  v.  Saratoga,  etc.,  R.  Co., 
19  Wand.  (N.  T.)  634. 

[a]  Thus,  In  assumpsit  against  a 
carrier,  the  declaration  alleged  that 
defendants  undertook  to  carry  for 
plaintiffs  a  trunk  containing  certain 

Soods  and  bank  bills  in  consldera- 
Ion  of  a  certain  reward,  and  that 
through  defendants'  negligence  the 
trunk  and  Its  contents  were  lost. 
The  proof  showed  that  the  trunk 
belonged  to  a  stranger,  and  It  did 
not  appear  that  plaintiffs  had  any 
connection  with  it.  The  court  said: 
"The  proof  Is,  at  most,  of  a  contract 
with  the  plaintiffs  to  carry  the 
money  only.  The  declaration  then 
fails  in  describing  correctly  a  spe- 
cial executory  contract,  wherein 
great  exactness  is  always  demanded. 
Where  the  declaration  1b  on  a  prom- 
ise to  do  several  things,  and  only 
one  is  proved,  this  Is  a  variance.1' 
Weed  v.  Saratoga,  etc,  R.  Co.,  19 
Wend.    (N.   Y.)    684.    538. 

3».  Hilt  v.  Campbell.  6  Me.  109; 
Harmony  v.  Bingham,  12  N.  T.  99, 
62  AmR  142:  Stone  v.  Knowlton.  3 
Wend.  (N.  Y.)  374,  and  cases  Infra 
note  40. 

[a]  A  eomtraot  in  the  attsmsttr*. 
to  transport  fifteen  or  twenty  tons 
of  marble  from  one  place  to  another, 
must  be  stated  according  to  the 
terms  of  it.  If  stated  as  an  absolute 
contract  for  the  transportation  of 
twenty  tons,  and  not  of  fifteen  or 
twenty  tons,  the  variance  will  be 
fatal.  Stone  v.  Knowlton,  3  Wend. 
(N.  T.)   874. 

[b]  What  la  not  a  oontraot  tn  the 
alternative^— A  contract  to  transport 
goods  to  a  particular  place  within  a 
given  time,  for  a  stated  sum.  ana 
that  In  case  of  failure  there  shall 
be  a  deduction  from  such  sum.  Is  not 
in  the  alternative.  The  act  to  be  per- 
formed by  defendant  is  the  trans- 
portation of  the  property,  and  the 
consequence  of  nonperformance  is 
the  receipt  of  a  less  sum  as  freight, 
which  is  not  strictly  an  alternative 
act  to  be  done,  but  is  rather  in  the 
nature  of  liquidated  damages  for 
nonperformance.  Harmony  v.  Bing- 
ham. 12  N.  Y.  99.  63  AmD  142. 

40.  Kansas  City,  etc..  R.  Co.  v. 
Pace,  69  Ark.  256,  68  SW  62;  Stone 
v.  Knowlton.  3  Wend.  (N.  Y  )  374; 
Yate  v.  Wlllan,  2  East  128,  102  Re- 
print 317;  Penny  v.  Porter,  2  East 
2,  102  Reprint  268;  and  cases  supra 
note  39. 

41.  Atlanta,  etc..  R.  Co.  v.  Texas 
Grate  Co.,  81  Ga.  602,  9  SE  600. 

43.  Atlanta,  etc..  R.  Co.  v  Texas 
Grate  Co.,  81  Ga.  602,  9  SB  600. 


For  later  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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stated.48  If  the  declaration  alleges  an  unqualified 
contract  to  carry,  and  the  contract  proved  is  to 
carry,  defendant  not  being  answerable  for  certain 
risks,  there  is  a  variance.  If  there  are  provisions 
in  the  contract  other  than  are  usually  embodied 
therein,  it  is  not  necessary  to  aver  the  reasons  that 
influenced,  or  the  purposes  that  controlled,  the  ship- 
per or  the  carrier  in  inserting  them,  as  such 
allegations  add  nothing  to  the  legal  effect  of  the 
contract.*' 

Collateral  stipulations.  Where  the  contract  eon- 
tains  several  distinct  parts '  and  collateral  provi- 
sions, it  will  be  sufficient  to  state  so  much  of  it 
as  contains  the  entire  act  or  duty  which  is  to  be 
performed  and  the  entire  consideration  for  such 
act  or  duty.41 

Waiver  of  terms  of  contract.  In  an  action  for 
damages  to  a  shipment  of  cattle,  the  admission  of 
evidence  on  the  issue  of  a  waiver  of  the  terms  of 


the  shipment  contract  is  error,  where  such  issue 
was  not  raised  by  the  pleadings.** 

Inconsistent  allegations.  A  demurrer  will  be  sus- 
tained to  a  declaration  which  alleges  an  agreement 
that  the  goods  consigned  should  be  delivered  in  ac- 
cordance with  the  directions  of  the  consignor  and 
not  to  the  consignee,  and  which  further  alleges  that 
such  agreement  was  subject  to  the  conditions  of  a 
written  bill  of  lading  which  directed  the  delivery 
of  the  goods  to  the  consignee.*8 

Use  of  terms  of  fixed  meaning.  Terms  used  in  a 
complaint  for  loss  of  goods,  that  have  acquired,  in 
the  commerce  of  the  country  a  fixed  and  deter- 
minate meaning  that  cdurts  and  juries  will  readily 
understand,  need  no  averment  as  to  their  meaning.?* 

Amendments.  While  the  pleading  cannot  be 
amended  so  as  to  change  an  action  ex  contractu  to 
one  ex  delicto,61  and  where  a  petition  alleges  ship- 
ment, but  not  a  special  contract,  plaintiff  cannot  be 


43.  See  cases  Infra,  note  44. 

44.  Oonn. — Camp  v.  Hartford,  etc., 
Steamboat  Co.,  43  Conn.  333. 

Ind. — B&rtlett  v.  Pittsburgh,  etc, 
R.  Co.,  94  Ind.  2*1;  Hall  v.  Pennsyl- 
vania Co.,  90  Ind.  469;  Lake  Shore, 
etc,  R  Co.  v.  Bennett,  89  Ind.  417; 
Indianapolis,  etc.,  R.  Co.  v.  Forsythe, 
i  Ind.  A.   32S,  29  NE  1188. 

Oh. — Davidson  v.  Graham,  2  Oh. 
St.  131;  Shatter  v.  Cincinnati,  etc., 
R.  Co..  14  Oh.  Clr.  Ct.  488,  8  Oh.  Clr. 
Deo.    66. 

Pa. — Stump  v.  Hutchinson,  11  Pa 
533. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Suther- 
land.   105   Va.  B45,   64   SE  466. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Rathbone,  1  W.  Va  87,  88  AmD  664. 

Eng. — Austin  v.  Manchester,  etc., 
•R  Co..  16  Q.  B.  600,  71  ECL  600,  117 
Reprint    1009;    Latham   v.    Rutfey,    2 

B.  &  C.  20,  9  ECL  19,  107  Reprint 
290;    Tork,  etc..   R   Co.   v.   Crisp,   14 

C.  B.  527.  78  ECL  627,  139  Reprint 
217:  Simons  v.  Great  Western  R.  Co., 
2  C.  B.  N.  S.  620,  89  ECL  620,  140 
Reprint  560;  White  v.  Great  Western 
R.  Co.,  2  C.  B.  N.  8.  7,  89  ECL  7. 
140   Reprint  312. 

On*. — Fraser  v.  Grand  Trunk  R. 
Co.,  26  U.  C.  Q  B.  488. 

[a]  Xllastratlons. — (1)  A  promise 
laid  to  deliver  in  good  order  cannot 
be  supported  by  proof  of  a  promise 
to  deliver  in  good  order,  "the  dangers 
of  the  rtver  and  Are  excepted." 
Stamp  v.  Hutchinson,  11  Pa.  633,  634. 
(2)  Toe  first  count  of  a  declaration 
alleged  a  contract  of  carriage  under 
which  the  carriers  were  not  to  be  re- 
sponsible for  damages  resulting  from 
unavoidable  causes,  and  alleged,  as 
a  breach,  neglect  to  carry.  The  sec- 
ond count  alleged  that  the  goods 
were  to  be  imported  Into  the  United 
States,  before  expiration  of  the  reci- 

?ro<nty  treaty;  the  breach,  that  de- 
endanta  did  not  so  carry.  There 
was  an  additional  condition  In  the 
contract,  put  In  evidence  by  plain- 
tiffs, that  as  to  goods  addressed  to 
consignees  resident  beyond  places 
where  defendants  had  stations,  de- 
fendants* responsibility  should  cease 
on  their  giving  notice  to  the  carriers 
onward  that  they  were  prepared  to 
deliver  the  goods  rto  them  for  fur- 
ther transportation.  It  was  held 
that  there  was  a  variance  as  to  both 
counts.  Fraser  v.  Grand  Trunk  R. 
Oo..  26  VT.  C.  Q.  B.  488.  (8)  In  as- 
sumpsit against  a  steamboat  com- 
pany for  damage,  by  peril  of  the 
sea,  to  goods  delivered  defendants 
for  traneroorta-Me'n,  where  the  decla- 
ration was  against  defendants  as 
common  carriers,  and  the  bill  of  lad- 
ing offered  in  evidence  provided  that 
defendants  should  not  he  liable  for 
damages  to  the  goods  from  any  perils 
or  accidents  not  resulting  from  their 
negligence  or  that  of  their  agents, 
it  was  held  that  there  was  a  fatal 
variance  between  the  pleading  and 
the  proof,  and  that  there  could  be 
no  recovery.  Camp  v.  Hartford,  etc., 
Steamboat    Co.,    43    Conn.    333.      (4) 


Where  the  declaration  alleged  a  con- 
tract to  carry  horses  securely,  and 
the  contract  was  to  carry  the  horses 
at  plaintiff's  risk,  it  was  held  a  fatal 
variance.  Shaw  v.  York,  etc.,  R.  Co., 
13  Q.  B.  347.  66  ECL  347,  116  Re- 
print 1295.  (6)  Where  a  declaration 
In  assumpsit  alleged  that  for  certain 
hire  and  reward  defendants  under- 
took to  carry  goods  to  London  and 
to  deliver  them  safely  at  Dover,  and 
the  contract  was  proved  to  carry  and 
to  deliver  safely.  Are  and  robbery 
excepted,  defendants  were  entitled  to 
a  nonsuit.  Latham  v.  Rutley,  2  B. 
&  C.  20,  9  «ECL  19,  107  Reprint   290. 

[b]  what  is  not  a  vaxlanoe. — A 
declaration  in  assumpsit  alleged  that 
defendant,  a  railroad  company,  un- 
dertook as  a  common  carrier  for  a 
valuable  consideration  to  transport 
a  mare  and  a  colt  for  plaintiff  over 
the  line  of  its  road  from  G  to  D, 
and  that  •the  animals  were  Injured 
through  the  negligence  of  defendant 
In  transports/Won.  The  contract  was 
expressed  In  a  bill  of  lading  which 
exempted  defendant  from  ltetollity 
for  damages  from  certain  specified 
causes,  none  of  which  covered  the 
negligence  charged.  It  was  held  that 
there  was  no  variance.  Coupland  v. 
Housatortlc  R.  Co.,  61  Conn.  681,  23 
A   870,    15    LRA   634. 

[c]  Stating  facts  avoiding  contract. 

—In  an  action  against  a  carrier  for 
injuries  to  a  horse,  plaintiff  alleged 
that  defendant  contracted  with  plain- 
tiff and  another  for  the  shipment  of 
two  race  horses,  between  certain 
points  on  Its  line  and  return,  for 
twenty  dollars;  that  when  plaintiff 
was  ready  to  return,  defendant  re- 
fused to  transport  the  horses  except 
on  plaintiff's  signing  a  written  con- 
tract limiting  defendant's  liability  to 
one  hundred  dollars  for  each  horse, 
etc.;  that  the  twenty  dollars  was  the 
price  charged  by  defendant;  that 
plaintiff  was  not  informed  of  any 
other  or  different  rate;  that  there 
was  no  consideration  for  the  reduc- 
tion of  the  value  of  the  horse,  but 
that  such  reduction  was  arbitrarily 
fixed  by  defendant  In  the  contract, 
etc.;  and  that  the  horse  was  so  in- 
jured through  defendant's  negligence 
that  he  was  thereafter  of  M title  or  no 
value.  It  was  held  that  such  com- 
plaint stated  facts  sufficient  to  avoid 
the  written  contract,  and  stated  a 
cause  of  action  for  (Injuries,  based  on 
the  carrier's  common-law  liability. 
Evansvllle,  etc.,  R.  Co.  v.  Kevekordes, 
35  Ind.  A.  706.  73  NE  1136;  Evans- 
vllle, etc..  R.  Co.  v.  McKInney,  34 
Ind.   A.    402,   78   NE  148. 

[dl  Waiver  of  conditions  limiting 
liability. — Plaintiff  alleged  delivery 
of  a  carload  of  sheep  to  defendant, 
a  common  carrier,  for  transportation 
under  a  live  stock  contract  requiring 
safe  delivery  to  defendant's  connect- 
ing carrier;  that  defendant  did  not 
safely  carry  the  stock  but,  by  reason 
of  defendant's  negligence  and  that 
of  (Its  connecting  carrier,  plaintiff's 
stock    was    not    delivered,  hut    that 


another  carload  containing  other  and 
leas  valuable  sheep  was  delivered  to 
the  consignee  as  and  for  plaintiff's 
stock.  Plaintiff  also  alleged  that  the 
bill  of  lading  required  the  shipper 
to  be  at  his  sole  risk  and  expense  of 
caring  for  the  stock  during  transpor- 
tation, but  that  defendant  waived 
such  provision  by  refusing  to  permit 
plaintiff  to  perform  such  service  and 
assuming  such  duty  itself,  and  that 
after  notice  defendant  made  no  proof 
that  the  loss  did  nbt  occur  while  the 
sheep  were  In  defendant's  care.  It 
was  held  that  euch  declaration  stated 
a  cause  of  action.  Norfolk,  etc.,  R 
Co.  v.  Sutherland,  105  Va.  645,  64 
SE  466.  But  compare  Atchison,  etc, 
R  Co.  v.  Lynn,  (Okl.)  154  P  657 
Infra  text  and  note  48. 
.  45.  JeffersonvRUe,  etc.,  R.  Co.-  v. 
Irvln,  46  Ind.  180. 

48.  Jeffersonvdlle,  etc.,  R  Co.  v. 
Irvln,  46  Ind.  180. 

47.  Brenan  v.  Shelton,  18  S.  C.  L. 
152;  Clarke  v.  Gray,  6  East  584,  103 
Reprint  1404  (where  it  was  held  that 
that  part  of  the  contract  which  t«- 
speots  only  the  liquidation  of  dam- 
ages after  a  right  to  them  has  ac- 
crued need  not  be  set  forth  in  the 
declaration,  but  is  only  a  matter  of 
evidence  to  be  given  to  the  jury  In 
reduction  of  damages). 

[a]  Stipulation  as  to  Insurance  by 
consignees. — Defendants  received  the 
plaintiffs'  goods  on  board  their  boat 
or  box,  *o  be  carried  by  them  for 
freight;  and  In  a  receipt  which  they 
gave  for  the  goods,  specifying  the 
terms  of  the  contract,  it  was  stipu- 
lated that  Insurance  •  should  be  ef- 
fected by  the  consignees.  It  was 
held  that,  supposing  St  to  have  been 
the  intention  that  the  stipulation  to 
Insure  was  to  be  performed  by  plain- 
tiffs, or  by  the  consignees  as  their 
agents,  and  admitting  that  Insurance 
could  have  been  of  any  benefit  to 
defendants,  still  the  stipulation  to 
Insure  formed  no  part  of  the  con- 
sideration of  defendants'  undertaking 
to  carry,  and,  In  an  action  for  carry- 
ing negligently,  whereby  the  goods 
were  damaged,  It  need  not  be  set 
out  In  the  declaration;  nor  need  per- 
formance, or  excuse  for  nonperform- 
ance, be  averred.  Brenan  v.  Shelton, 
18   S.    C.    L.   162. 

48.  Atchison,  etc.,  R.  Oo.  v.  Lynn,. 
(Okl.)  164  P  667.  But  compare  supra 
note  44  td]. 

48.  Thomas  v.  Pennsylvania  R. 
Co.,  19  Del.   81,  60  A   285. 

60.  C.  S.  Express  Co.  v.  Keefer, 
69  Ind.  263   (the  letters  C.  O.  D.). 

61.  Cox  v.  Richmond,  etc.,  R  Co.. 
87  Ga.  747,  13  SB  827;  Mitchell  v. 
Georgia  R  Co.,  68  Ga.  644. 

[a]  Thus,  if  suit  Is  brought  on  a 
written  contract  of  Bhlpment,  the 
declaration  cannot  be  amended  so  as 
to  show  that  the  contract  was  pro- 
cured by  false  representations  of  de- 
fendant as  to  the  capacity  and  con- 
struction of  the  car  to  be  used  for 
transportation,  such  representations 
not  being  In  the  contract;  and  that 
Digitized  by  VJVJVJYlvr 


364     [10  C.J.J 


CARRIERS 


[§§  546-549 


required  to  amend  by  stating  whether  he  shipped 
under  an  oral  or  written  contract,52  yet,  it  seems, 
an  amendment  may  be  permitted  where  the  com- 
plaint sets  up  one  contract  and  the  proof  tends  to 
show  a  different  contract.5* 

[4  547]  m.  Statement  of  Contract  or  Duty; 
Actions  ex  Delicto.  Where  a  shipper  elects  to  bring 
an  action  ex  delicto  against  a  carrier  for  damages 
arising  from  failure  on  its  part  to  perform  its 
duties  as  common  carrier,  he  need  not  set  out  the 
precise  terms  of  the  contract  of  shipment.54  But 
either  the  duty  on  which  the  liability  is  alleged  to 
be  founded  or  the  contract  out  of  which  the  tort 
arises  must  be  correctly  stated;55  and  a  material 
variance  between  the  duty  or  the  contract  as  stated 
and  the  proof  in  support  thereof  may  be  fatal  to  a 
recovery;56  for,  whether  the  action  is  in  form  ex 
contractu  or  ex  delicto,  if  the  cause  of  action  as  set 
forth  originates  in  a  contract,  the  contract  must  be 
proved  as  laid." 

Limitation  of  liability.  In  an  action  for  loss  or 
injury  the  shipper  is  not  bound  to  plead  the  limita- 
tation  of  liability  contained  in  the  contract  of  ship- 
ment.™ 

Divisible  averment.    In  actions  of  tort  the  decla- 


ration may  contain  a  divisible  averment,  and  a  re- 
covery may  be  had  for  as  much  as  is  proved.59 

Waiver  of  objection  for  variance.  If  no  objec- 
tion was  taken  at  the  trial,  to  the  variance  between 
the  pleading  and  the  proof,  the  objection  has  been 
held  to  be  waived.80 

Amendment.  If  a  declaration  in  an  action 
against  a  carrier  for  damages  states  a  cause  of  ac- 
tion at  common  law,  it  cannot  be  so  amended  as  to 
charge  a  purely  statutory  liability." 

[$  548]  n.  Duty  to  Carry  Safely.  It  is  not 
necessary  to  allege  that  it  was  defendant's  duty 
to  carry  the  goods  safely,  such  duty  being  implied 
by  law  from  the  relation  of  common  carrier  to  the 
goods." 

[}  549]  o.  Notice  of  Claim  for  Loss  or  Dam- 
age." According  to  the  'weight  of  authority  if  the 
contract  of  shipment  requires  the  giving  of  notice 
of  a  claim  for  damages  for  loss  or  injury  within  a 
specified  time,  and  if  such  requirement  is  valid,  the 
complaint,  in  an  action  on  the  contract,  must  allege 
the  giving  of  such  notice,84  or  state  facts  which 
would  amount  to  an  excuse  for  failure  to  do  so,**  or 
allege  a  waiver  by  the  carrier  of  a  compliance  with 


by  reason  of  such  deception  the  ani- 
mals shipped  were  crowded  and  In- 
jured. The  first  suit  Is  on  contract; 
the  second  Is  In  tort  Mitchell  v. 
Georgia  R.  Co.,  68  Ga.  644. 

55.  Union  Pac.  R.  Co.  v.  Beard- 
well,  79  Kan.   40.  99  P  214. 

53.  Dunbar  v.  Port  Royal,  etc.,  R. 
Co.,  36  S.  C.  110.  16  SB  867,  SI  Am 
SR  860.  But  compare  supra  text 
and  note  33. 

[a]  Tllnstratioiu— Under  a  com- 
plaint alleging  a  contract  by  defend- 
ant to  ship,  transport,  and  carry 
plaintiff's  goods  to  New  York,  a  bill 
whereby  defendant  agreed  to  for- 
ward only  (to  New  York,  with  the 
stipulations  that  it  "assumes  no  lia- 
bility beyond  its  own  rails."  and 
"will  not  be  responsible  for  delays 
or  damages  from  unavoidable 
causes,"  is  Inadmissible,  the  two 
contracts  being  different;  but  pos- 
sibly this  objection  might  be  obvi- 
ated by  amendment.  Dunbar  v.  Port 
Royal,  etc.,  R.  Co..  36  S.  C.  110,  115. 
16   SE   367,   31  AmSR   860. 

64.  Atlanta,  etc.,  R.  Co.  v.  Jacobs' 
Pharmacy  Co.  136  Ga.  113,  68  SE 
1939;  Louisville,  etc.,  R.  Co.  v.  Cody, 
lit  Ga,  371,  46  SK  429;  Louisville, 
etc.  R.  Co.  v.  Woodford,  162  Ky. 
398.  163   SW  722. 

56.  Ga.— Exposition  Cotton  Mills 
v.  Western,  etc..  R.  Co.,  83  Ga.  441, 
10  SE  113. 

111. — Toledo,  etc..  R.  Co.  v.  Rob- 
erts. 71  111.  640:  Chicago,  etc.,  R. 
Co.   v.   Hale.  2   111.  A.   150. 

Mo. — Ingwerson  v.  Chicago,  etc., 
R.  Co..  205  Mo.  328.  103  SW  1143. 

N.  Y. — Rosebrooks  v.  Dlnsraore,  4 
Abb.  Dec.  118,  1  Transcr.  A.  265,  6 
AbbPrNS  59,  86  HowPr  138. 

Or. — Normile  v.  Oregon  Nav.  Co., 
41   Or.    177,   69   P   928. 

Vt.— Mann  v.  Blrchard.  40  Vt.  326, 
94  AmD  398;  Vail  v.  Strong,  10  Vt. 
467;  Wright  v.  Geer.  6  Vt.  151,  27 
AmD  638. 

Eng. — Ireland  v.  Johnson,  1  Blng. 
N.  Cas.  162  27  ECL  588,  131  Reprint 
1080;  Max  v.  Roberts,  12  East  89, 
104  Reprint  36;  Govett  v.  Radnldge, 
3   East  62,  102  Reprint  520. 

"In  an  action  of  tort  arising  out 
of  a  contract  the  statement  of  the 
contract  is  often  as  material  as  in 
an  action  on  the  contract  itself.  Ire- 
land v.  Johnson,  1  Bing.  N  Cas.  162, 
167.  27  ECL  588.  131  Reprint  1080. 

66.     See  cases  supra  note  66. 

tal  Inability  as  warehonsenuuu— 
Plalntlff.  having  sued  defendant  on 
Its  liability  as  a  common  carrier, 
cannot  recover  on  Its  liability  as  a 
warehouseman.      Normile    v.    Oregon 


Nav.  Co..  41  Or.  177.  69  P  928. 

[b]  IJUMlltar  m  private  oarrler.— 
Under  a  complaint  charging  defend- 
ant as  a  common  carrier,  no  recov- 
ery can  be  had  on  proof  of  a  lia- 
bility as  a  private  carrier  only. 
Honeyman  v.  Oregon,  etc.,«R.  Co.,  13 
Or.   362.   10  P  628,   57  AmR  20. 

57.  Ingwerson  v.  Chicago,  etc.,  R. 
Co..  206  Mo.  328,  103  SW  1143;  Mann 
v.  Blrchard,  40  Vt.  326,  94  AmD  398; 
Vail  v.  Strong,  10  Vt.  457;  Wright 
v.   Geer,  6  Vt.   151.   27  AmD  538. 

[a]  variance  fatal. — In  an  action 
to  recover  damages  of  defendants, 
as  common  carriers,  for  negligence 
In  transporting  a  consignment.  If  the 
declaration  alleges  a  special  contract 
for  unusual  dispatch  in  transporta- 
tion, and  the  evidence  does  not  show 
any  agreement  for  unusual  dispatch, 
the  variance  will  be  deemed  fatal 
whether  the  action  Is  one  of  tort  or 
of  contract.  Mann  v.  Blrchard,  40 
Vt.  326,  94  AmD  398. 

68.  Louisville,  etc.,  R.  Co.  v. 
Woodford,  152  Ky.  398,   163  SW  722. 

68.     Pigglns   v.   Cogswell,   3    M.   & 


S.   869, 


Reprint  650. 


fa]  xUnatnraoau — If  the  declaration 
alleges  an  undertaking  by  the  car- 
rier to  transport  several  packages, 
and  the  undertaking,  as  proved,  is  to 
carry  only  one,  a  recovery  may 
nevertheless  be  had  for  as  much  as 
is  proved,  because  the  undertaking 
Is  divisible,  although  it  appears  from 
the  declaration,  to  be  entire.  Hutch- 
inson Carriers  i  750. 

60.  Rosebrook  v.  Dlnsmore,  4  Abb. 
Dec.  118,  1  Transcr.  A.  265,  5  Abb 
PrNS  69,  36  HowPr  138. 

[a]  Illustration. — A  complaint,  in 
an  action  against  a  carrier,  alleged 
the  shipment  of  goods;  that  before 
they  reached  their  place  of  desMna-> 
tlon  the  consignee  had  removed  to 
another  place;  that  the  carrier  was 
directed  to  forward  the  goods,  which 
he  failed  to  do;  and  that  they  were 
negligently  lost.  The  evidence  showed 
that  the  consignee's  agent  demanded 
the  goods  at  the  place  of  destination, 
but  that  a  delivery  was  negligently 
refused.  There  being  no  objection 
taken  at  the  trial  to  the  variance 
between  the  declaration  and  the  evi- 
dence, a  recovery  was  warranted. 
Rosebrook  v.  Dinsmore.  4  Abb.  Dec. 
(N.  Y.)  118,  1  Transcr.  A.  266,  6 
AbbPrNS  69,  36  HowPr   138. 

61.  Exposition  Cotton  Mills  v. 
Western,  etc.,  R.  Co.,  83  Ga.  441.  10 
SE  113. 

63.  Lang  v.  Brady,  73  Conn.  707, 
49  A  199;  St.  Louis,  etc.,  R.  Co.  v. 
KUmberlln.   51    Tex.   C*v.   A.    124,   111 


SW    671;    Wright   v.    McKee^   37   Vt 
161. 

63.  Heoessity  of  pleading  failure 
to  give  notice  as  a  defense  see  Infra 
i    564. 

64.  U.  S. — Metropolitan  Trust  Co. 
v.  Toledo,  etc,  R.  Co.,  107  Fed,  623. 
But  see  infra  note  68;  infra  I  664. 

Arlx. — Atchison,  etc.,  R.  Co.  v.  Cof- 
fin. 13  Ariz.  144,  108  P  480. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Rudy.  173  Ind.  181,  89  NE  951:  U.  S. . 
Express  Co.  v.  Harris,  61  Ind.  127; 
Anderson  v.  Lake  Shore,  etc.,  R.  Co., 
26  Ind.  A.  196,  59  NE  396;  Parrtll  v. 
Cleveland,  etc.,  R.  Co.,  23  Ind.  A 
638,  55  NE  1026;  Louisville,  etc.,  R. 
Co.  v.  Wldman,  10  Ind.  A  92.  87  NE 
654. 

Kan. — Katina  v.  Union  Pac.  R  Co., 
69  Kan.  172.  76  P  438. 

Mo. — Baker  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  A  321.  But  see  Infra 
note  68;  infra  {  664. 
'  N.  Y. — Osterhoudt  v.  Southern  Pac. 
Co.,  47  App.  Dirv.  146,  62  NYS  134. 
But  see  infra  note  .68;  infra  I  564. 

Okl.— Midland  Valley  R.  Co.  v. 
Esell.  29  Okl.  40,  116  P  163;  St  Louis, 
etc.,  R.  Co.  v.  Phillips,  17  Okl.  264. 
87  P  470. 

Tex.— Missouri  Pac.  R.  Co.  v. 
Scott,  2  Tex.  A.  Civ.  Cas.  9  324.  But 
see  Infra  note  68;  and  infra  9  564. 

W.  Va. — WilWamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R. 
Co,  71  W.  Va.  741,  743.  77  SE  3JJ 
tcit  Cyc]. 

[a]  A  provision  of  this  character 
"Is  not  one  exempting  the  earlier 
from  Its  common-law  liability  or 
limiting  that  liability,  but  one  Im- 
posing a  condition  upon  the  shipper 
which  he  must  observe  before  he 
may  recover  for  a  breach  of  the  car- 
rier's duty:  In  other,  words,  It  is  a 
condition  of  recovery,  and  not  an  ex- 
emption from  liability.  Hence  when 
the  shipper  seeks  a  recovery  he  must 
show  compliance  with  the  condition 
upon  which  recovery  may  be  had." 
Kalina  v.  Union  Pac.  R.  Co..  69  Kan. 
172,  174.  76  P  438. 

[b]  Motion  for  Judgment  on  plead, 
lngs. — Palling  such  an  allegation  by 
plaintiff,  a  motion  for  Judgment  for 
defendant  on  the  pleadings  will  be 
sustained  In  the  absence  of  a  motion 
by  plaintiff  for  lea've  to  amend.  St. 
Louis,  etc.,  R.  Co.  v.  Phillips,  17  Okl. 
264.  87  P  470. 

66.  Atchison,  etc.,  R.  Co.  v.  Cof- 
fin. 13  Arts.  144.  146.  108  P  480  [qoot 
Cyc];  Baker  v.  Missouri  Pac.  R,  Co., 
19  Mo.  A.  321;  Osterhoudt  v.  South- 
ern Pac.  Co.,  47  App.  Div.  146,  41 
NYS   134. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  requirement,"  although  the  requirement  may  be 
dispensed  with  by  allegations  that  compliance  there- 
with was  rendered  impossible  by  defendant's  own 
act."  There  are,  however,  a  number  of  decisions 
which  take  the  view  that  a  stipulation  of  the  char- 
acter under  consideration  must  be  treated  as  a 
matter  of  defense.™ 

[$  550]  p.  Demand.  Where  the  action  is  for 
nondelivery,  there  should  be  an  allegation  of  de- 
mand;** but  if  breach  of  contract  is  alleged  demand 
is  immaterial.70 

Aider  by  answer.  Where  the' carrier,  being  sued 
for  nondelivery,  pleads  that  the  goods  were  never 
received,  it  thereby  admits  nondelivery .ri 

[,  551]  q.  Damage  or  Injury  Sustained.  The 
recovery  is  limited  strictly  to  the  issues  made,  and 
the  declaration  or  the  complaint  should  indicate 
with  precision  the  nature  of  the  damage  or  the 
injury  for  which  relief  is  sought.79  In  the  absence 
of  -an  allegation  that  special  damages  were  incurred,, 
evidence  of  special  damages  is  not  admissible." 

Allegation  of  nondelivery,  and  proof  of  injury' in 
transportation.     Where  a  complaint  in  an  action 

66.  Frey  v.  New  York  Cent.,  etCj. 
R.  Co..  114  App.  DBv.  747,  100  NTS 
225;  Weaterfleld  v.  Fargo,  80  Misc. 
4»,  141  NTS  E44;  Midland  Valley  R. 
Co.   v.   Ezell,    29   Okl.   40,   lit  P   183. 

87.  Baker  v.  Missouri  Pac.  R.  Co., 
19  Mo.  A.  321. 

68.  U.  S. — The  Tamplco,  1B1  Fed. 
689;  Central  Vermont  R.  Co.  v.  Soper, 
59  Fed.  879.  8  CCA  341. 

Mo. — 1/ibby  v.  St.  Louis,  etc.,  R. 
Co.,  1S7  Mo.  A.  276,  117  SW  639: 
McNlohol  v.  Pacific  Express  Co.,  12 
Mo.  A.   401. 

N.  Y. — Hoye  v.  Pennsylvania  R. 
Co..  191  N.  Y.  101.  83  NE  586,  17 
LRANS  641  and  note,  14  AnnCas  414: 
Westcott  v.  Fargo,  61  N.  Y.  542,  19 
AmR  300. 

N.  D. — Hatch  v.  Minneapolis,  etc., 
R.  Co.,  15   N.  D.  480,  107  NT  i08. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Hoys,  13  Tex.  Civ.  A.  577,  86  SW 
476. 

See  also  infra  |  664. 

[a]  Reasons  for  role. — (1)  The 
stipulation  is  in  the  nature  of  a  con- 
dition subsequent.  Central  Vermont 
R.  Co.  V.  Soper,  59  Fed.  879,  8  CCA 
341.  (2)  Plaintiffs  right  to  recover 
existing  at  common  law,  the  limita- 
tions embraced  in  the  bill  of  lading 
are  to  be  treated  as  matters  of  de- 
fense. Hoye  v.  Pennsylvania  R.  Co., 
191  N.  Y.  101,  83  NE  686,  17  LRANS 
641.  14  AnnCas  414  and  note;  West- 
cott v.  Fargo,  61  N.  Y.  542,  19  AmR 
300.  (8)  The  condition  is  a  limita- 
tion on  the  right  of  plaintiff  to  main- 
tain the  action  and  pertains  to  the 
remedy,  and  Is  therefore  a  matter 
of  defense.  Hatch  v.  Minneapolis, 
etc.,  R.  Co..  15  N.  D.  490.  107  NW 
1087.  (4)  In  Texas  the  reason  as- 
signed is  that  under  a  statute  the 
burden  of  proof  is  on  the  carrier  to 
show  noncompliance  with*  the  re- 
quirement. St.  Louts,  etc.,  R.  Co.  v. 
Hays.  IS  Tex.  Civ.  A  577.  35  SW  476. 

68.  Hot  Springs  R.  Co.  v.  Hud- 
glns,  42  Ark.  486;  Michigan  South- 
ern, etc..  R.  Co.  v.  Bivens,  13  Ind. 
263;  Jarrett  v.  Qreat  Northern  R. 
Co..  74  Minn.  477,  77  NW  304. 

70.  Erskine  v.  Steamboat  Thames, 
6  Mo.  371:  Ludwlg  v.  Meyre,  6  Watts 
&  S.    (Pa.)   435. 

71.  Hot  8prings  R.  Co.  v.  Hudglns, 
42  Ark.   485. 

7*.  U.  S. — Inman  v.  Seaboard  Air 
Line  R.  Co..  169  Fed.  960;  The 
Thomas  Melville,  36  Fed.  708. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Orabfelder,  83  Ala.  200.  3  S 
432;  Southern,  etc.,  R.  Co.  v.  Wilson, 
78  Ala.  587. 

Qa. — Louisville,  etc.,  R.  Co.  v.  Cody, 
119  Ga.  371.  46  SE  429. 

Mo. — Smith  v.  Chicago,  etc.,  R.  Co.. 
183   Mo.  A.  180,   170  SW  324. 

Okl. — Atchison,  etc..  R.  Co.  v.  Lam- 
bert. 82  Okl.  665.  123  P  428. 


S.  C. — Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  88  8.  C.  78,  16  SE 
339.  21  LRA  123. 

Tex. — Cane  Hill  Cold  Storage,  etc., 
Co.  v.  San  Antonio,  etc.,  R.  Co.,  (Civ. 
A.)  95  SW  751;  Texas,  etc.,  R.  Co. 
v.  Dishman,  88  Tex.  Civ.  A.  277,  86 
SW  319;  Missouri  Pac.  R.  Co.  v. 
Fagan,   (Civ.  A.)   29  SW  1110. 

Wis.— Nudd  v.  Wells.  11  Wis.  407. 

la)  Itemising-  damages. — (l)  in 
an  action  against  carriers  for  injury 
to  a  live  stock  shipment,  the  petition 
was  not  Insufficient  for  falling  to 
separately  allege  the  Items  of  dam- 
age to  the  stock  through  rough 
handling,  long  confinement  in  the 
cars,  failure  to  feed  and  water,  etc. 
"In  the  nature  of  things  the  pleader 
could  not  definitely  state  the  amount 
of  damages  due  to  each  of  these 
causeB."  Missouri,  etc.,  R,  Co.  v.  Rich, 
51  Tex.  Civ.  A.  812,  815.  112  SW  114. 
(2)  But  ordinarily,  where  several 
acta  of  negligence  are  charged,  the 
complaint  should  show,  what  dam- 
ages result  from  each  act.  In  an 
action  to  recover  damages  for  fail- 
ure to  furnish  cars  for  the  shipment 
of  stock  at  the  time  agreed,  and  for 
failure  to  transport  such  stock  with 
reasonable  diligence,  the  complaint 
should  show  what  part  of  the  total 
delay  was  occasioned  by  the  failure 
to  famish  ears,  and  what  part  oc- 
curred en  route.  Richardson  v.  Chi- 
cago, etc.,  R.  Co.,  58  Wis.  584,  17  NW 
399.  (3)  And  damage  claimed  by  an 
alleged  fall  in  the  market  and  by 
alleged  negligence  should  be  sepa- 
rately stated.  Texas,  etc.,  R.  Co.  v. 
Farrlngton,  40  Tex.  Civ.  A.  206,  88 
SW  889.  (4)  A  petition  which  states 
with  particularity  injuries  to  the 
bodies  of  the  several  animals  Is  not 
demurrable  for  Incorrectly  stating 
the  measure  of  damages.  St.  Louis 
Southwestern  R.  Co.  v.  Allen,  (Tex. 
Civ.  A.)   117  SW  923. 

73.  Westerfield  v.  Fargo,  80  Misc. 
40.  141  NYS  544;  Gulf,  etc.,  R.  Co. 
v.  Wright,   (Tex.  Civ.  A.)  87  SW  191. 

[a]  Thus,  In  an  action  for  dam- 
ages to  live  stock,  caused  by  delay 
in  transit,  evidence  that  plaintiff  told 
defendant's  agent  that  he  wanted  to 
enter  the  stock  at  a  fair  as  soon  as 
possible  was  Improper,  where  the  pe- 
tition did  not  seek  special  damages 
for  delay  in  entering  the  horses  at 
the  fair.  Texas,  etc..  R.  Co.  v.  El- 
lerd,  38  Tex.  Ctv.  A.  596,  87  SW  862. 

[bl     SaflaUncy    of    averment    of 

Special  damages. — (l)  Where  special 
amage  In  claimed  through  failure 
to  consummate  a  deal,  failure  to 
name  the  persons  with  whom  the 
deal  was  to  have  been  made  vitiates 
the  petition.  Townse'nd  v.  Texas, 
etc.,  R.  Co..  40  Tex.  Civ.  A.  71,  88 
SW  302.  (2)  Where  at  the  time  of 
shipment  the  carrier -was  notified,  as 


against  a  carrier  charges  a  nondelivery  of  the  goods 
consigned  for  carriage,  no  recovery  can  be  had  for 
an  injury  to  the  goods  in  transportation.74 

Interest  as  damages  may  be  allowed,  it  seems, 
although  not  asked  in  the  petition.75 

Measure  of  damages.  In  an  action  against  a  car- 
rier for  injuries  to  a  shipment,  the  petition  need 
not  aver  the  measure  of  damages.78 

[J  552]  r.  Negativing  Defenses.  In  accordance 
with  the  general  rule  as  to  anticipating  or  nega- 
tiving matters  of  defense,77  the  defense  that  -the 
damaged  condition  of  the  goods  was  occasioned  by 
an  inherent  vice  or  a  natural  deterioration  in  the 
goods  need  not  be  negatived  by  plaintiff.78 

[$  553]  s.  In  Special  Proceedings  Given  by 
Statute.  In  a  suit  brought  under  a  statute  'pro- 
viding therefor  to  recover  damages  for  nonper- 
formance of  a  contract  of  affreightment,  it  is 
essential  that  the  complaint  shall  set  forth  facts  to 
show  that  the  case  falls  fully  within  the  provisions 
of  the  statute.79  • 

[I  554]  t.  Statutory  Form  of  Complaint.  In 
some  jurisdictions  forms  of  complaint,  in  actions 

to  what  damages  would  accrue  in 
case  of  its  failure  to  perform  its 
contract,  the  petftlon  need  not  item- 
ise the  different  matters  constituting 
the  sum  total  of  such  damage.  Pa- 
cific Express  Co.  v.  Needham,  37  Tex-. 
CIV.  A.  129,  83  SW  22. 

74.  Alabama  Great  Southern  R. 
Co.  v.  Orabfelder,  83  Ala.  200.  3  S 
482;  South,  etc.,  R.  Co.  v.  Wilson, 
78  Ala.  587;  Nudd  v.  Wells,  11  Wis. 
407. 

76.  Harter  v.  Charleston,  «tc.,  R. 
Co.,  86  S.  C.  182,  67  SE  290;  Ft. 
Worth,  etc.,  R.  Co.  v.  Greathouse,'  82 
Tex.  104,  17  SW  884:  San  Antortlo, 
etc.,  R.  CO.'  v.  Barnett,  87  Tex.  -CIV; 
A.  498,  66  SW  474.  Contra  Gulf, 
etc.,  R.  Co.  v.  Lee,  (Te*.  Civ.  A-.>  66 
SW  64  (holding  that'  to  permit  a 
recovery  of  Interest  as  a  part  'of 
the  damages  In  an  action  'for-  thV 
Juries  to  a  shipment  of  cattle,  the 
petition  should  allege  and  set  forth 
such  Item). 

[a]  In  South  Carolina,  the  statute 
making  the  carrier  liable  for  the 
amount  of  loss  or  damage  to  freight 
en  route,  together  with  interest 
thereon  from  the  date  of  filing  the 
claim  until  Its  payment,  fixes  the' 
measure  of  damages  for  loss  in  such 
case,  so  that  the  complaint  In  an 
action  against  the  carrier  therefor 
need  not  demand  interest  In  order  to 
recover  it.  Harter  v.  Charleston;  etc., 
R.  Co.,  85  S.  C.  192,  67  SB  290. 

76.  Missouri,  etc.,  R.  Co.  v.  Mul'- 
key,  (Tex.  Civ.  A.)  159  SW  111; 
Gulf,  etc.,  R.  Co.  v.  Wllhelm,  (Tex. 
A.)  16  SW  109.  See  also  Gulf,  etc., 
R.  Co.  v.  King.  (Tex.  Civ.  A)  174 
SW  960  (holding  that  the  petltloft 
In  an  action  for  Injuries  to  a  ship- 
ment of  live  stock  alleging  generally 
that  It  was  damaged  to  the  extent 
of  six  "hundred  dollars,  without  alle- 
gation as  to  its  market  value  at  the 
point  of  destination,  is  sufficient, 
since  when  there  is  evidence  to  take 
the  case  to  the  jury  it  Is  for  the 
court  to  instruct  on  the  measure  of 
damages). 

[a]  Season  for  rale. — The  meas- 
ure of  damages  is  a  rule  of  law 
governing  the  admission  of  testi- 
mony and  need  not  be  pleaded  In 
order  for  the  petition  to  state  a 
cause  of  action.  Missouri,  etc.,  R. 
Co.  v.  Mulkey,  (Tex.  Civ.  A.)  159  SW 

77.  See  generally  Pleading  [31 
Cyc  1091. 

78.  Louisville,  etc.,  R.  Co.  v.  Mo- 
Han,  144  Ga.  683,  87  SE  889. 

79.  Louisville,  etc.,  R.  Co.  v.  Ft. 
Wayne  Electric  Co..  108  Ky.  113,  56 
SW  918.  21  KyL  1644;  Hempstead  v. 
New  York  Cent.  R.  Co.,  28  Barb.  (N. 
Y.)  485;  Trie  Galena  v.  Beals,  5  Wis. 
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against  carriers,  are  prescribed  by  statute,  and  here 
it  will  be  sufficient  to  pursue  the  statutory  form.*0 

[$  555]  u.  Joinder  of  Counts,  In  actions  for 
loss  or  injury,  counts  against  defendant  as  a  ware- 
houseman may  be  joined  with  counts  against  it  as  a 
common  carrier;81  and  this  may  be  done  by  a 
proper  amendment  of  the  pleading.81  Under  some 
of  the  practice  acts,  a  count  on  a  bill  of  lading 
may  be  united  in  the  same  declaration  with  a  count 
in  tort  for  negligence  in  the  loss  of  the  goods 
shipped.88 

[§  556]  2.  Plea  or  Answer — a.  At  Common 
Law — (1)  General  Issue.  In  actions  ex  contractu 
the  general  issue  is  "non  assumpsit";8*  and  this 
plea  operates  as  a  denial  of  the  contract  alleged  in 
the  declaration.85 

Actions  ex  delicto.  In  actions  ex  delicto  against 
the  carrier,  the  general  issue  is  "not  guilty";88 
and  it  has  been  said  that  in  this  class  of  actions 
most  matters  of  defense  may  be  shown  under  the 
general  issue,  and  for  this  reason  it  is  seldom  ad- 


visable to  resort  to  a  special  plea.87 

Limited  liability  contracts.  According  to  the 
weight  of  authority,  a  carrier  sued  for  loss  or  in- 
jury may,  under  the  general  issue,  show  a  contract 
limiting  its  common-law  liability,  and  a  special 
plea  setting  up  such  contract  is  bad  as  amounting 
to  the  general  issue;88  and,  even  if  a  special  plea 
would  ordinarily  be  necessary,  a  provision  in  a  bill 
of  lading  limiting  the  valuation  and  the  amount  of 
recovery  in  the  event  of  liability  is  available  to  the 
carrier  without  a  special  plea  where  the  bill  of 
lading  has  been  offered  in  evidence  by  plaintiff.8* 
There  are,  however,  decisions  which  hold  or  imply 
that,  to  be  available,  a  contract  limiting  the  com- 
mon-law liability  of  the  carrier  must  be  specially 

[4  557]  (2)  Special  Plea.  Before  filing  a 
special  plea,  the  pleader  should  satisfy  himself  that 
the  facts  therein  set  forth  are  not  admissible  under 
the  general  issue,  for  if  they  are  the  plea  will,  be 
bad  as  amounting  to  the  general  issue;"  but  an  ob- 
jection that  a  special  plea  is  bad  as  amounting  to 


80.  Walter  v.  Alabama  Great 
Southern  R.  Co.,  142  Ala.  474,  89  S 
87:  Howland  v.  .Wallace,  81  Ala.  238, 
I  8  91;  and  statu toiy  provisions. 

[a]  m  Alabama. — (I)  Where,  in 
an  action  against  a  carrier  for  breaoh 
of  a  contract  for  transportation, 
plaintiff's  first  count  in  his  complaint 
was  in  the  code  form,  he  was  en- 
titled to  recover  thereon,  although 
the  evidence  showed  that  the  ship- 
ment was  made  under  bills  of  lading 
containing  special  stipulations. 
Southern  R.  Co.  v.  Webb,  143  Ala. 
204,  89  S  262,  111  AmSR  46,  5  Ann 
Cas  97;  Nashville,  etc.,  R.  Co.  v. 
Cody,  187  Ala.  597,  34  S  1003:  Louis- 
ville, etc,  R.  Co.  v.  Landers,  18S  Ala. 
504,  S3  S  482  [overr  Nashville,  etc., 
R.  Co.  v.  Parker,  123  Ala.  £83,  27  S 
323].  (2)  Other  complaints  suffi- 
ciently complying  with  the  statutory 
form.  Southern  R.  Co.  v.  Brewster, 
»  Ala.  A.  697,  63  S  790:  Southern  R. 
Co.  v.  Proctor,  3  Ala.  A.  413,  67  SB 
513. 

SI.  Armstrong  v.  Chicago,  eta,  R. 
Co.,  45  Minn.  867  47  NW  459:  Whit- 
ney v.  Chicago,  etc  R.  Co.,  27  Wis. 
827. 

S3.  Annlston,  etc.,  R.  Co.  v.  Led- 
better,  92  Ala.  326,  9  S  78;  St.  Louis, 
etc  R.  Co.  v.  Dodd.  69  Ark.  317.  27 
SW  227;  Peo.  v.  Kalamaaoo,  86  Mich. 
227 

[a]  Thus,  in  an  action  against  a 
railroad  company,  seeking  to  charge 
it  as  a  common  carrier  for  the  loss 
of  goods,  a  count  may  be  added  by 
amendment  charging  it  as  a  ware- 
houseman; but  if  the  amendment  Is 
not  filed  until  after  the  lapse  of  one 
year  from  the  accrual  of  the  cause 
of  action  (Code  I  2619),  the  statute 
of  limitations  is  available  as  a  de- 
fense. Annlston*.  etc,  R.  Co.  v.  Led- 
better.  92  Ala.  826,  9  S  73. 

[b]  Amending  to  show  liability 
as  warehouseman  ■  (1)  Where  a  com- 
plaint alleges  negligence  on  defend- 
ant's part,  committed  in  Its  capacity 
as  carrier,  and  the  evidence  shows 
that  it  was  committed  in  its  capac- 
ity as  warehouseman,  the  complaint 
may  be  amended  to  conform  to  the 
proof  after  the  case  has  gone  to  the 
Jury.  St.  Louis,  etc.,  R.  Co.  v.  Dodd. 
69  Ark.  317,  27  SW  227.  (2)  Where 
a  declaration  charges  a  railroad  com- 
pany, as  a  common  carrier,  for  loss 
of  goods  shipped  over  its  line  and 
destroyed  by  Are  while  in  its  depot 
awaiting  delivery,  it  cannot  be 
amended,  after  the  cause  of  action 
has  become  barred  by  the  statute  of 

-  limitations,  so  as  to  charge  the  com- 
pany for  negligence  as  a  warehouse- 
man. Peo.  v.  Kalamasoo,  86  Mich. 
227. 

83.  Central  Vermont  R.  Co.  v.  8o- 
per.  69  Fed.  879,  8  CCA  341  (constru- 


ing the  Massachusetts  Practice  Act). 

84.     Dale  v.  Hall,  1  Wils.  C.  P.  281. 

SB.  Central  of  Georgia  R.  Co.  v. 
Montmollen,  145  Ala.  468.  39  8  820, 
117  AmSR  58;  Dale  v.  Hall.  1  Wils. 
C.  P.   281,  95  Reprint  619. 

[a]  Attempted  delivery*— A  car- 
rier, when  sued  for  failure  to  deliver 
goods,  may,  to  relieve  itself  of  the 
Drench  set  up  in  the  complaint  and 
denied  by  the  general  Issue,  prove, 
without  a  special  plea,  an  attempted 
delivery.  Central  of  Georgia  R.  Co. 
v.  Montmollen,  146  Ala.  468,  89  8 
820.    117   AmSR  68. 

88.  McCall  v.  Forsyth.  4  Watts 
«s  S.  (Pa.)  179;  Elwell  v.  Grand  Junc- 
tion R.  Co.,  6  M.  ft  W.  669,  151  Re- 
print 264. 

87.  Louisville,  etc..  R  Co.  v.  lie- 
Cool,  167  Ala.  644,  62  S  656;  Seaboard 
Air  Line  R.  Co.  v.  Rents,  60  Fla. 
449,  54  S  20;  Hoyt  v.  Allen,  2  Hill 
(N.  Y.)  322;  Brown  v.  Dunlap,  3  8. 
C.  101. 

[a]  wpne-ristenoe  of  relation  of 
oommoa  oarrler  to  shipper,— In  case 
against  a  "carrier  defendant  may 
show  under  a  plea  of  the  general 
issue  that  he  did  not  occupy  the 
relation  of  a  common  carrier  to 
plaintiff  in  the  transaction  out  of 
which  the  action  arose.  Brown  v. 
Dunlap,  8  S.  C.  101. 

[b]  Ownership  of  good*/—  (1)  In 
detinue  against  a  carrier  for  freight, 
brought  by  the  consignee,  if.  when 
the  consignee  demanded  the  freight, 
he  had  no  bill  of  lading  and  refused 
to  pay  the  invoice  price  of  the 
freight  or  show  his  ownership,  it 
was  a  defense  and  could  be  shown 
under  the  general  issue.  Louisville, 
etc.,  R.  Co.  v.  McCool,  167  Ala.  644, 
52  S  666.  (2)  The  carrier's  plea  of 
the  general  issue,  in  an  action  by  a 
shipper  for  loss  of  freight  casts  on 
the  shipper  the  burden  of  proving 
his  present  ownership  of  his  claim 
for  loss  of  his  freight.  Northern 
Alabama  R.  Co.  v.  Feldman,  1  Ala. 
A  384,  66  S  16. 

[c]  XTegllgwnoe  of  shipper^— In  an 
action  against  a  carrier  for  damages 
to  live  stock,  the  fact  that  plaintiff's 
own  negligence  caused  the  damage 
may  be  shown  under  the  general 
Issue,  although  where  mere  contribu- 
tory negligence  Is  relied  on  as  a  de- 
fense It  should  be  specially  pleaded. 
Seaboard  Air  Line  R.  Co.  v.  Rents, 
60  Fla.  449,  54  S  20. 

88.  Klair  v.  Philadelphia,  etc..  R. 
Co.,  25  Del.  274,  78  A  1085:  Wiggins 
Ferry  Co.  v.  Blakeman,  64  111.  201; 
Illinois  Cent.  R.  Co.  v.  Johnson,  34 
111.  389:  Baltimore,  etc.,  R.  Co.  v. 
Ross,  106  111.  A.  54;  Coles  v.  Louis- 
ville, etc.,  R.  Co.,  41  111.  A.  607; 
Wabash,  etc.;  R.  Co.  v.  McCasland. 
11  111.  A  491;  Wabash,  etc,  R.  Co.  v. 


Black,  11  111.  A.  465  [rev  111  III.  351. 
52  AmR  6281;  Brlnd  v.  Dale.  2  M.  & 
W.  775,  150  Reprint  976. 

[a]  Thus  (1)  it  has  been  so  held 
in  respect  of  a  contract  limiting  li- 
ability of  the  carrier  to  its  own  line 
(Illinois  Cent.  R.  Co.  v.  Johnson.  34 
111.  389);  (2)  and  of  a  contract  by 
which  the  shipper  expressly  agreed 
to  accompany  the  vehicle  in  which 
the  goods  were  carried  and  protect 
them  from  loss  or  theft  (Brind  v. 
Dale,  2  M.  &  W.  775,  160  Reprint 
970). 

[bl  Statute  forbidding  oontraot 
olttnff  UabUity. — In  an  action 
against  a  carrier  to  recover  for  dam- 
ages to  carloads  of  potatoes  shipped 
under  bills  of  lading  made  in  another 
state,  a  statute  of  such  state  for- 
bidding contracts  limiting  a  carrier's 
liability  Is   available   without   being 

8 leaded.  Coats  v.  Chicago,  etc,  R. 
o.,  134  111.  A.  217. 

St.  Ex  p.  Kllgore,  191  Ala.  671, 
67  8  1002. 

SO.  Louisville,  etc,  R.  Co.  v.  Cun- 
ningham, 88  111.  A.  289  (where  the 
court  overlooked  the  decisions  of  its 
own  state  and  followed  the  decisions 
of  states  where  the  code  system  of 
pleading  has  been  adopted).  And 
see  Nashville,  etc.,  R.  Co.  v.  Cash. 
(Ala.)  70  S  269  (holding  that,  where 
in  an  action  against  a  carrier  for 
damages  to  an  automobile  during 
transportation  a  plea  alleged  that  the 
contract  contained  a  clause  provid- 
ing that  defendant  should  not  be 
liable  for  any  damages  not  caused 
by  its  negligence,  and  that  the  dam- 
ages complained  of  were  not  caused 
by  its  negligence,  the  plea  was  one 
of  confession  and  avoidance,  and 
the  burden  of  pleading  the  matter 
of  avoidance  was  on  defendant,  and 
hence  the  plea  should  have  accounted 
affirmatively  for  the  damage  to  the 
automobile  by  alleging  the  exculpa- 
tory facts,  instead  of  merely  denying 
that  the  damage  was  caused  by  de- 
fendant's negligence). 

"Tor  rule  under  the  oode  see  Infra 
I   668. 

91.  Wabash,  etc..  R.  Co.  v.  Mc- 
Casland, 11  III.  A.  491:  Wabash,  etc.. 
R.  Co.  v.  Black,  11  111.  A.  465  Trev 
111  111.  351.  63  AmR  6281;  Brlnd  v. 
Dale,  2  M.  &  W.  775,  150  Reprint  970. 

[a]  Thus,  in  case  against  a  car- 
rier for  loss  of  goods  where  a  plea 
alleged  that  the  delivery  and  the  re- 
ceipt of  the  goods  happened  after 
the  passing  of  4  Wm.  IV  c  55,  and 
at  the  time  of  the  delivery  plaintiff 
became  and  was  a  passenger,  and 
that  the  goods  were  delivered  to  be 
conveyed  with  him  as  such  passen- 
ger, and  that  no  part  thereof  were 
articles  of  clothing  of  plaintiff,  it 
was  held  that  the  nlea  was  an  argu- 
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the  general  issue  must  be  taken  by  special  de- 
murrer.'2 

When  special  plea  necessary.  There  are  many 
matters  of  defense  which  are  not  admissible  under 
the  general  issue,  and  which,  in  order  to  be  availed 
of,  must  be  specially  pleaded.83  This  rule  has  been 
applied  where  defendant's  defense  was  contribu- 
tory negligence  on  the  part  of  the  shipper,**  in- 
evitable accident,"  want  of  notice  of  va\ue,M  or 
other  matters  as  to  which  the  shipper  was  required 
to  give  notice  to  the  carrier,97  and  the  absence  of 
negligence  on  the  part  of  the  carrier  proximately 
contributing  to  the  loss  or  the  injury.9* 

[$  558]  (3)  Plea  In  Abatement.  The  necessity 
and  sufficiency  of  a  plea  in  abatement  to  raise  the 


question  of  the  nonexistence  of  a  corporation  being 
sued  as  a  carrier  follow  the  rules  elsewhere  treated 
in  this  work.*9 

[i  559]  (4)  Admissions.  While  a  plea  of  the 
general  issue  does  not  operate  as  an  admission  of 
immaterial  facts,1  in  case  for  loss  of  goods  such  a 
plea  does  admit  the  competency  of  defendants  to 
be  sued  by  the  name  given  in  the  declaration  ;*  and 
in  an  action  for  nondelivery  a  plea  that  defendant 
never  received  the  goods  is  an  admission  of  non- 
delivery, and  this  fact  need  not  be  proved  to  entitle 
plaintiff  to  judgment." 

[i  560]  b.  Under  Code  Practice— (1)  General 
Denial.  In  those  jurisdictions  which  have  adopted 
the  code  system  of  pleading,  it  is  always  competent 


mentative  traverse  of  the  goods  hav- 
ing been  delivered  to  be  carried  and 
of  defendant's  liability,  and  that  It 
amounted  to  the  general  Issue.  El- 
well  v.  Grand  Junction  R.  Co.,  S  M. 
&  W.  G69.  151  Reprint  284. 

•2.  Cuahman  v.  Hayes,  46  111.  145. 
See  also  Wabash,  etc.,  R.  Co.  v.  Mc- 
Casland.  11  111.  A.  491;  Wabash,  etc., 
R.  Co.  v.  Black,  11  111.  A.  4(5  [rev 
111  111.  351.  53  AmR  628].     . 

•3.  Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  95:  Seaboard  Air  Line 
It.  Co.  v.  Rents,  60  Fla.  449,  54  S  20; 
Hoyt  v.  Allen,  2  Hill  (N.  TJ  322; 
Wyld  v.  Plckford.  8  M.  ft  W.  443, 
151  Reprint  1113;  and  cases  infra 
notes   94-98. 

[a]  anAoUnt  special  pleas.— (1) 
In  case  for  the  loss  of  maps,  defend- 
ant pleaded  that  at  the  time  of  their 
delivery  to  him  he  notified  plaintiff 
that  he  would  not  be  responsible  for 
loss  or  damage  to  the  consignment 
unless  insured  for  Its  value  and  paid 
for  at  the '  time  of  delivery;  that 
defendant  received  the  consignment 
for  carriage  only  on  these  terms,  and 
that  it  was  not  Insured  or  paid  for. 
This  plea  was  held  sufficient.  Wyld 
v.  Pickford,  8  M.  ft  W.  443,  151  Re- 
print 1113.  (2)  Where,  in  an  action 
against  the  delivering  carrier  for  in- 
juries to  goods,  defendant  specially 
pleaded  that  the  goods  were  deliv- 
ered to  a  transportation  company  In 
B  for  transportation  to  M,  and  that 
the  receiving  carrier  issued  Its  bill 
of  lading  for  the  goods,  stipulating 
for  exemption  from  liability  for  flre, 
and  that  the  property  was  damaged 
or  destroyed  by  fire  through  no  fault 
or  negligence  on  defendant's  part, 
auch  plea  was  not  demurrable  for 
tailor*  to  allege  the  receipt  of  the 
bill  of  lading  by  the  shipper  prior 
to,  or  contemporaneous  with,  the  re- 
ceipt of  the  goods  by  the  carrier, 
such  contemppraneous  delivery  of 
the  bill  of  lading  being  presumed, 
in  the  absence  of  an  allegation  to  the 
contrary  In  a  replication  of  the  plea. 
Southern  R.  Co.  v.  Levy,  144  Ala. 
614.  39   S  95. 

[bl  Xnssfacient  pleas.— (1)  In  case 
by  H  for  loss  of  goods,  a  plea  that 
the  contract  of  shipment  was  made 
in  New  York  between  defendants  and 
H  ft  Co.;  that  H  made  the  contract; 
that  be  transacted  business  in  New 
Tork  under  the  name  of  H  &  Co.: 
and  that  the  said  "ft  Co."  did  not 
represent  an  actual  partner.  Is  bad. 
To  bring  the  case  within  the  statute 
which  forbids  trading  in  the  name 
of  a  fictitious  firm,  the  plea  should 
aver  that  plaintiffs  transaction  of 
business  as  H  ft  Co.  related  to  the 
goods  in  question.  Hoyt  v.  Allen,  2 
Hill  (N.  Y.)  822.  (2)  A  plea  by  a 
carrier,  sued  for  the  nondelivery  of 
goods,  which  alleges  that,  before  it 
ascertained  that  the  same  was  In- 
tended for  plaintiff,  plaintiff  had  left 
the  United  States,  preventing  the 
carrier  from  delivering  the  goods  to 
him,  and  the  carrier  did  not  receive 
instructions  from  him  to  deliver  the 
goods  to  any  other  person,  was  de- 
murrable because  it  contained  no 
matter  of  avoidance  of  the  fulfill- 
ment of  the  carrier's  contract  and 
failed  to  show  an  attempt  by  notice 


through  the  malls  or  otherwise  to 
effect  a  delivery.  Broadwood  v. 
Southern  Express  Co.,  148  Ala.  17, 
41  S  769 

•4.  Smiley  v.  ICetth.  8  Ala.  A.  354, 
57  S  127;  Seaboard  Air  Line  R.  Co. 
v.  Rents,  60  Fla.  449,  64  9  20.  See 
generally    Negligence    [29    Cyc    576, 

[a]  In  other  words,  (1)  contribu- 
tory negligence  of  the  shipper  In 
causing  the  damage  complained  of 
is  matter  of  confession  and  avoid- 
ance and  must  be  specially  pleaded. 
Seaboard  Air  Line  R.  Co.  v.  Rents, 
60  Fla.  449,  64  S  20.  (2)  And  the 
plea  will  be  bad  if  it  does  not  set 
out  facts  showing  in  what  the  con- 
tributory negligence  consists.  Smi- 
ley v.  Keith.  3  Ala.  A  354.  67  S  127. 

[b]  niustratlon— A  plea  of  de- 
fendants, sued  for  injuring  a  piano 
while  moving  it  from  one  house  to 
another,  in  the  line  of  their  business 
under  a  contract,  that  plaintiff  was 
guilty  of  contributory  negligence  by 
consenting  to  an  Insufficient  number 
of  men  attempting  to  move  or  to 
load  It  on  defendants'  wagon  Is  bad. 
because  not  alleging  plaintiff's  knowl- 
edge of  the  necessary  number  of  men 
to  move  properly.  Smiley  v.  Keith;  3 
Ala.  A  354,  57  S  127. 

SB.  Burns  v.  Cork,  etc,  R.  Co..  13 
Ir.  C.  L.  543  (holding  that  defendant 
must  state  all  the  facts  which  the 
company  contends  constitute  such 
inevitable  accident).  - 

96.  Syms  v.  Chaplin,  6  A.  ft  E. 
634,  81  ECL  761.  Ill  Reprint  1304. 
See  also  Baxendale  v.  Oreat  Eastern 
R.  Co.,  L.  R..  4  Q.  B.  244;  Flanclanl 
v.  London,  etc..  R.  Co-  18  C.  B.  226, 
86  ECL  226  (both  recognising  the 
rule). 

[a]  Illustration^— In  an  action 
against  a  carrier  for  the  loss  of  a 
parcel  of  more  than  £10  value,  if  he 
wishes  to  avail  himself  of  the  want 
of  notice  of  value  he  must  plead  it 
specially.  Syms  v.  Chaplin,  5  A.  ft 
El.  634.  31  ECL  761,  111  Reprint  1304. 

87.  Nashville,  etc,  R.  Co.  v. 
Hinds,  178  Ala.  657,  59  S  669;  and 
cases  Infra  this  note. 

[a]  Illustrations-—  (1)  A  carrier 
defended  an  action  for  failure  to 
deliver  one  case  of  goods  included 
in  a  shipment  by  Betting  up  In  a 
special  plea  the  terms  of  a  special 
contract  under  which  the  shipment 
was  made,  avoiding  liability  unless 
claim  for  the  loss  or  damages  was 
made  promptly  after  arrival,  and  If 
delayed  more  than  thirty  days  after 
the  delivery  of  the  property,  or  after 
a  due  time  for  delivery,  no  liability 
would  be  Imposed  on  the  carrier. 
The  shipment,  minus  the  case,  was 
delivered  February  27,  and  claim  was 
made  May  16.  It  was  held  that  the 
plea  was  defective,  since,  the  action 
being  for  a  failure  to  deliver,  the 
plea  should  have  alleged  that  no 
claim  was  made  within  thirty  days 
after  due  time  for  delivery.  Louis- 
ville, etc.,  R.  Co.  v.  Price,  159  Ala. 
213,  48  S  814.  (2)  Under  the  Ala- 
bama statute,  the  plea  must  allege 
that  the  matters  of  which  the  ship- 
per was  required  to  give  notice  were 
peculiarly  within  his  knowledge. 
Nashville,   etc.,  R.  Co.   v.  Hinds,  178 


Ala.  667,  59  S  669;  Illinois  Cent.  R. 
Co.  v.  Ktlgore.  18  Ala.  A.  868,  67  S 
707;  Nortnern  Alabama  R.  Co.  v. 
Bldgood,  6  Ala.  A.  658,  69  S  689; 
Southern  Express  Co.  v.  Ruth.  5  Ala. 
A.  644,  59  S  638.  (8)  However,  it 
has  been  held  that,  in  an  action 
against  a  carrier  for  damages  to  an 
automobile  during  transportation,  a 
plea  alleging  that  the  contract  pro- 
vided that  defendant  should  not  be 
liable  unless  a  claim  for  damage  was 
made  In  writing  to  the  carrier  at 
the  point  of  delivery  or  origin  with- 
in four  months  after  delivery  of  the 
property,  and  that  such  claim  was 
not  presented  within  four  months, 
and  that  the  damage  to  the  auto- 
mobile was  peculiarly  within  plain- 
tiff's knowledge  and  unknown  to 
defendant,  Is  sufficient  as  against  an 
objection  that  it  did  not  aver  that 
the  contract  contained  a  stipulation 
requiring  plaintiff  to  give  informa- 
tion of  the  happening  of  any  event 
peculiarly  within  his  knowledge. 
Nashville,  etc.,  R.  Co.  v.  Cash,  (Ala.) 
70   S   269. 

88.  Louisville,  etc.,  R.  Co.  v.  Shep- 
herd, 7  Ala.  A.  496,  61  S  14. 

[a]  Illustration*— In  an  action 
against  a  carrier  for  Injuries  to  ani- 
mals en  route,  a  plea  that,  under  a 
special  contract,  plaintiff  agreed  to 
furnish  suitable  bedding  to  enable 
the  animals  to  stand  securely,  and 
that  they  were  Injured  by  Dlalntlff's 
failure  so  to  do,  was  fatally  defec- 
tive for  failing  to  further  allege  that 
defendant's  own  negligence  d'd  not 
contribute  to  the  result.  Louisville, 
etc.,  R.  Co.  v.  Shepherd,  7  Ala.  A. 
496,  61  S  14. 

99.  See  Abatement  and  Revival 
{  184;  Corporations  [10  Cyc  1086  et 
seq]. 

[a]  Xttnatrattosw— In  an  action 
against  a  carrier  sued  as  a  corpora- 
tion, a  plea  In  abatement  by  several 
persons  admitted  that  they,  ''together 
with  others,"  were  doing  business 
under  the  name  by  which  thoy  were 
sued,  but  denied  that  the  carrier  was 
a  corporation.  The  plea  was  bad  for 
failure  to  set  forth  the  names  of 
the  others  with  whom  they  were  do- 
ing business,  In  order  that  plaintiff 
might  know  whom  to  sue,  if  the  plea 
should  prove  true.  American  Ex- 
press Co.  v.  Haggard,  37  111.  465,  87 
AmD  257. 

1.  Bennlon  v.  Davison,"  3  M.  ft  W. 
179,  150  Reprint  1106  (where  the  dec- 
laration in  assumpsit  stated  that  de- 
fendants were  owners  of  a  certain 
vessel;  that  plaintiffs  caused  to  be 
shipped  thereon  certain  merchandise, 
to  be  carried  safely  by  defendants  as 
owners  of  such  vessel;  that  in  con- 
sideration thereof  and  of  certain 
freight  defendants  promised  to  carry 
the  merchandise  safely,  but  that  It 
was  damaged  through  defendants' 
negligence,  and  It  was  held  that 
ownership  of  the  vessel  was  not  ad- 
mitted by  the  plea  of  non  assump- 
serunt,  as  the  question  of  ownership 
was   Immaterial). 

8.  Moran  v.  Portland  Steam 
Packet  Co.,  35  Me.  55. 

3.  Hot  Springs  R.  Co.  v.  Hudglns. 
42  Ark.  486. 
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to  prove  under  the  general  denial 'any  facts  which 
controvert  the  material  allegations  of  the  com- 
plaint.4 

[$  561]  (2)  Special  Pleas6—  (a)  In  General 
Under  the  general  denial  defendant  can  show  only 
such  facts  as  disprove  the  facts  alleged,"  hence  it  is 
necessary  to  plead  specially  all  matters  in  confession 
and  avoidance,7  estoppel,8  partial  loss  only,9  release  of 
shipping  contract,  that  the  contract  of  shipment 
is  in  violation  of  a  rale  of  the  railroad  commis- 
sion,11 that  part  of  the  goods  do  not  belong  to 
plaintiff,"  that  the  goods  were  injured  by  a  con- 
necting carrier  and  not  by  defendant,1*  and  a 
waiver  of  the.  conditions  of  a  special  contract  of 
shipment.14 


Variance.  The  proof  must  conform  to  the  alle- 
gations in  the  special  plea,15  and  a  material  variance 
is  fatal.18 

Waiver.  It  has  been  held  that,  if  no  objection  is 
made  at  the  trial  that  such  matters  are  not  specially 
pleaded,  the  objection  will  be  considered  waived." 

[(  562]  (b)  Loss  from  Cause  Exempting  Car- 
rier from  Liability.  If  loss  or  injury  is  due  to  any 
cause  which  would  exempt  the  carrier  from  his  com- 
mon-law liability,  the  answer  must  specially  plead 
that  fact.18 

[ft  563]  (c)  Limited  Liability  Contracts.  If 
the  carrier  desires  to  rely  on  a  contract  limiting  its 
common-law  liability,  the  contract  must  be  specially 
pleaded  in  the  answer,1*  unless  the  contract  is  set 


4.  Ohio,  etc.,  R.  Co.  v.  Nickless, 
73  Ind.  382;  Quinn  v.  Pennsylvania 
R.  Co..  114  App.  Div.  6SS,  99  NTS 
980;  Great  Western  Despatch  South 
Shore  Line  v.  Glenny,  41  Oh.  St.  166; 
Cohen  v.  Missouri,  etc.,  R,  Co.,  44 
Tex.  Civ.  A.  381,  98  SW  437. 

[a]  That  no  such  contract  as  the 
one  sued  on  was  made.— The  answer 
to  a  petition  alleging-  a  delivery  to, 
and  acceptance  of,  certain  plate  glass 
by  defendant  for  carriage,  and  an  In- 
Jury  thereof  by  defendant's  negli- 
gence, denied  each  and  every"  of 
said  averments.  It  was  held  that, 
under  the  pleadings,  defendant  might 
show  that  the  package,  although  ac- 
tually containing  plate  glass,  was 
marked  "rough  glass,"  as  such  evi- 
dence shows  that  no  such  contract  as 
the  one  sued  on  was  made  by  the 
carrier.  Great  Western  Despatch 
South  Shore  Line  v.  Glenny,  41  Oh. 
St.    166. 

[hi  Beoelpt  of  the  roods  by  the 
carrier  may  be  contradicted  under  a 
general  denial.  Hence  It  may  be 
shown  that  a  mistake  was  made  on 
the  part  of  the  carrier's  agent  In 
making  out  the  bill  of  lading.  Cohen 
v.  Missouri,  etc.,  R.  Co.,  44  Tex.  Civ. 
A.  381,  98  SW  437.  . 

[cj  Bccelpt  of  roods  and  nonde- 
livery,—Where  plaintiff  alleged  that 
defendant  received  goods  for  car- 
riage, but  neither  delivered  them  to 
the  consignee  nor  returned  them  '  to 
nlaintiff,  a  general  denial  put  In  is- 
sue both  the  delivery  of  the  goods 
to  defendant  and  their  nondelivery 
by  It;  Brooks  v.  Delaware,  etc.,  R. 
Co.,  88  NTS  961. 

[dl  Beoelpt  by  consignee  in  good 
condition.— In  an  action  against  a 
Carrier  for  Injuries  to  cattle,  evidence 
fHat  plaintiff  received  the  cattle  at 
their  destination  In  good  grder  and 
#6W8tfton  '  is  admissible*  under  the 
«*'rt*r#r  denial.  Ohio,  etc,  R.  Co.  v. 
NicMeBs,  73  Ind.  382. 
'  ''8. '  See  generally  Pleading  [31  Cyc 

'   6.*  See   supra'    I     560;     and   oases 
infra  notes  7-14. 

7.  Kansas  City,  etc.,  R  Co.  v. 
Pace,  69  Ark.  256,  63  SW  62;  Mis- 
souri Pac.  R.  Co.  v.  Wlohlta  Whole- 
sale Grocery  Co.,  BB  Kan.  626,  40  P 
899;  Houston,  etc.,  R.  Co.  v.  Hamlin 
Lumber  Co.,  (Tex.  Civ.  A.)  136  SW 
606. 

8.  Southern  Express  Co.  v.  Fox, 
131  Ky.  267.  117  SW  270,  115  SW 
184,  133  AmSR  241. 

[a]  Misrepresentation  of  value.— 
A   plea   in   an  action   for   damage   to 

foods  was  Insufficient  to  estop  plaln- 
Iff  from  claiming  that  the  value  was 
more  than  seventy-live  dollars,  where 
It  alleges  that  plaintiff  fraudulently 
stated  that  the  value  of  the  goods 
was  seventy-five  dollars  In  order  to 
obtain  a  low  freight  rate,  but  falls 
to  allege  that  defendant  did  not 
know  that  the  value  was  more  than 
seventy-five  dollars,  or  that  It  was 
deceived  by  plaintiffs  statement  as 
to  value.  Southern  Express  Co.  v. 
Pox,  131  Ky.  267,  263.  115  SW  184, 
117  SW  270,  133  AmSR  241  (where 
the  court  said:  "An  estoppel  never 
arises  where  the  party  pleading  the 


'estoppel   knew   the   statement   to   be 
untrue"). 

9.  Houston,  etc.,  R.  Co.  v.  Harn, 
44  Tex.  628  (holding  that  in  an  ac- 
tion for  failure  ito  .deliver  goods  It 
cannot  be  shown,  under  a  general 
denial,  tlraat  the  loss  was  only  par- 
tial). 

10.  Houston,  etc.,  R.  Co.  v.  Harn, 
44  Tex.  628  (holding  that.  In  an  ac- 
tion for  failure  to  deliver  goods 
shipped  defendant  cannot  show,  un- 
der a  general  denial,  that  plaintiff 
had  released  the  contract  of  ship- 
ment; such  fact  should  be  specially 
pleaded).  V 

11.  Houston,  etc.,  R.  Co.  v.  Ham- 
ilton Lumber  Co.,  (Tex.  Civ.  A.)  136 
SW   605. 

19.  McGregor  v.  Oregon  R.  Co., 
50  Or.  527,  93  P  465,  14  LRANS  668. 

13.  Whittle  v.  Southern  R.  Co., 
88  S.  C.  172.  70  SE  466. 

[a]  Illustration. — In  an  action  for 
damages  through  delay  In  transport- 
ing melons,  where  the  complaint  al- 
leged that  defendant  received  the 
melons  under  an  agreement  to  de- 
liver them  at  a  certain  point,  and 
that  by  Its  failure  so  to  do  within 
a  reasonable  time  the  melons  were 
rendered  worthless.  It  was  necessary 
only  to  prove  that  defendant  re- 
ceived the  melons  for  transportation 
and  failed  to  deliver  them  In  a  rea- 
sonable time,  and  defendant  could 
not,  under  a  general  denial,  take  ad- 
vantage of,  the  fact  that  the  melons 
were  transported  by  an  Independent 
carrier  from  an  Intervening  point  to 
their  destination  where  they  were 
damaged.  Whittle  v.  Southern  R. 
Co.,   88   S.  C.  172,  70  SE  466. 

14.  Winn  v.  American  Express 
Co.,  '149  Iowa  269,  128   NW   663. 

[a]  Illustration.-  In  an  action 
against  an  express  company  for  dam- 
ages for  the  death  of  a  hog  claimed 
to  have  been  shipped  under  a  special 
contract  requiring  defendant  to 
transfer  the  hog  In  a  covered  wagon 
by  iltself,  allegations  of  the  answer 
that  the  owner  was  .present  when  the 
hog  was  loaded  on  the  transfer 
wagon  and  accompanied  it  on  the 
wagon,  and  that  everything  done  In 
connection  with  its  transfer  was 
with  his  approval  and  without  Ms 
protest  were  proper  to  show  a  waiver 
of  the  alleged  special  contract.  Winn 
v.  American  Express  Co.,  149  Iowa 
269,  128  NW  663. 

16.  Wahle  v.  Great  Northern  R. 
Co.,  41  Mont.   326,   109  P  713. 

16.  Wahle  v.  Great  Northern  R. 
Co..  41  Mont.  326.  109  P  718. 

17.  Central  Vermont  R.  Co.  v. 
Soper,  B9  Fed.  879,  8  CCA  341. 

18.  Cleveland,  etc..  R.  Co.  v. 
Schaefer,  47  Ind.  A.  371,  90  NE  602 
(Improper  packing  by  shipper): 
Houston,  etc.,  R.  Co.  v.  Harn,  44 
Tex.  628;  San  Antonio,  etc.,  R.  Co.  v. 
Storey.  (Tex.  Civ.  A.)  172  SW  188 
(contributory  negligence  of  shipper); 
Trinity,  etc.,  R.  Co.  v.  Crawford 
(Tex.  Civ.  A.)  146  SW  829;  Texas, 
etc.,  R.  Co.  v.  Hanson.  66  Tex.  Civ. 
A.  468.  121  SW  1127:  Texas,  etc..  R. 
Co.  v.  Smlssen,  31  Tex.  Civ.  A.  649. 
73  SW  42  (holding  that,  if  the 
act  of  God  is  reMed  on  by  the  ship- 


per as  a  defense  In  an  action  for  loss 
or  Injury,  It  must  be  specially 
pleaded). 

19.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Wilson.  85  Ark.  267,  107  SW  978; 
St.  Louis,  etc.,  Co.  v.  Handle.  85  Ark. 
127,  107  SW  669;  Kansas  City,  etc., 
R.  Co.  v.  Pace.  69  Ark.  266.  63  SW 
62. 

Cal. — MHchalltschke  v.  Wells.  118 
Cal.  683,  50  P  847;  Reeder  v.  Wells. 
14  Cal.  A.   790,   113    P  342. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Blind.  182  Ind.  398,  105  NE  483: 
Cleveland,  etc.,  R.  Co.  v.  Schaefer, 
47  Ind.  A.  371.  90  NE  602;  Chicago, 
etc.,  R.  Co.  v.  Hare,  36  Ind.  A.  422. 
75  NE  867. 

Iowa. — Aultman  Engine,  etc.,  Co. 
v.  Chicago,  etc.,  R.  Co.,  143  Iowa 
661.  121   NW  22. 

Kan. — Chicago  Great  Western  R 
Co.   v.   Dunlap,  71  Kan.   67,  80  P  34. 

Ky. — Louisville,  etc ,  R.  Co.  v. 
Woodford,  152  Ky.  398,  163  SW  722. 

Mass. — Cox  v.  Central  Vermont  R 
Co..  170  Mass.  129,  49  NE  97. 

Mo. — Delerllng  v.  Wabash  R.  Co., 
163  Mo.  A.  292,  146  SW  814;  Mc-  . 
Haney  v.  St.  Louis,  etc ,  R.  Co.,  149 
Mo.  A.  369,  129  SW  1065;  Dean  v. 
Toledo,  etc.,  R.  Co.,  128  Mo.  A.  428. 
128  SW  10;  Lupe  v.  Atlantic,  etc.,  R. 
Co.,  3  Mo.  A.   77. 

Mont. — Wahle  v.  Great  Northern  R 
Co.,  41  Mont.  326,  109  P  713  (recog- 
nizing the  rule). 

Nebr. — Atchison,  etc.,  R.  Co.  v. 
Washburn,  6   Nefcr.   117. 

N.  Y. — Burke  v.  Erie  R.  Co.,  1J4 
App.   Div.   418.   119   NYS  309. 

Oh. — Pennsylvania  Co.  v.  Yoder,  25 
Oh.  Olr.  Ct.   32. 

Or. — Lacey  v.  Oregon  R.,  etc.,  Co.. 
63  Or.  696,  128  P  899;  McGregor  v. 
Oregon  R.,  etc.,  Co.,  60  Or.  527,  91 
P  465,  14  LRANS  668;  Normlle  v. 
Oregon  Nav.  Co.,  41  Or.  177,  69  P 
928. 

Tex. — Missouri,  etc.,  R.  Co.   v.  Ed- 
wards, 75  Tex.  334,  12  SW  853;  Hern-        , 
don  v.  Texas,   etc.,  R.   Co.,    (Civ.  A:) 
145  SW  285. 

Utah. — Houti  v.  Union  Pac.  R.  Co.. 
33  Utah  175,  93  P  439,  17  LRANS 
628. 

[a]  Thus  (1)  In  an  action  against 
a  railroad  for  Injury  to  peaches  in 
transit  defendant,  if  It  wished  to 
aivalll  Itself  of  the  defense  that  the 
contract  of  shipment  required  the 
Icing  of  the  car  only  at  a  certain 
point,  should  have  Invoked  the  pro-  I 
vision  of  the  contract  by  which 
plaintiff  was  claimed  to  have  directed 
the  icing  of  the  car  and  have  al- 
leged obedience  to  his  directions.. 
Dean  v.  Toledo,  etc.,  R.  Co..  148  Mo. 
A.  428,  128  SW  10.  (2)  In  an  action 
for  cattle  lost  in  transit  instruc- 
tions on  the  theory  that  the  shipping 
contract  required  the  shipper  to 
select  cars  In  suitable  condition  and 
to  see  that  they  were  securely  fast- 
ened were  properiy  refused,  where 
It  was  not  alleged  that  he  selected, 
or  that  he  was  required  to  select,  the 
cars,  nor  that  he  agreed  to  see  that 
the  cars  were  kept  fastened,  since 
such  contract  provisions  were  mat- 
ters of  defense  waived  by  failure  to 
plead  them.  Introduction  of  the  con- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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oat  in  the  declaration  or  complaint,  in  which  event 
the  provisions  will  inure  to  the  benefit  of  defend- 
ant without  being  pleaded  by  it.20  It  also  devolves 
on  the  earner  to  allege  such  facts  as  will  show 
that  the  limitation  is  a  reasonable  one21  and  sup- 
ported by  a  sufficient  consideration.22  And  if  the 
carrier  relies  on  the  failure  of  the  shipper  to  com- 
ply with  the  provisions  of  a  special  contract  limit- 
ing the  carrier's  common-law  liability,  the  contract 
mast  be  set  out  in  the  answer  and  also  the  particu- 
lars in  which  the  shipper  has  failed  to  comply  with 
it,23  although  a  defect  of  this  nature  has  been  al- 
lowed to  be  cured  by  amendment.24  If  a  carrier 
relies  on  a  special  contract  requiring  the  shipper 
to  bed  cars  for  live  stock  shipped,  it  must  be  al- 
leged that  he  was  given  an  opportunity  so  to  do  and 
that,  if  the  cars  were  not  properly  bedded,  it  was 
through  the  shipper's  fault.26  Where  the  petition 
alleged  that  defendant  failed  to  take  proper  care 


of  stock  shipped,  and  that  it  failed  properly  to 
water  the  stock,  defendant  might  plead  a  contract 
of  affreightment  which  requires  the  owner  to  accom- 
pany and  to  feed  and  water  the  stock  himself.24  It 
has  also  been  held  necessary  to  allege  that  the  car- 
rier was  not  guilty  of  any  negligence  contributing 
to  the  injury  complained  of,27  as  it  cannot  contract 
against  its  own  negligence.28 

[$  564]  (d)  Failure  to  dive  Notice  of  Claim  for 
'Lobs  or  Injury.28  As  shown  in  a  preceding  section 
a  very  considerable  number  of  decisions  hold  that 
a  complaint  in  an  action  on  a  contract  of  shipment 
for  loss  or  injury  which  provides  for  notice  of  claim 
for  loss  or  injury  within  a  specified  time  must  allege 
the  giving  of  such  notice.  On  the  other  hand, 
there  are  many  decisions  which  hold  that  failure  to 
give  such  notice  is  a  matter  of  defense  and  that  in 
order  to  be  available  as  such  it  must  be  specially 
pleaded;81  and  an  amendment  seeking  to  cure  such 


tract  to  prove  pleaded  provisions  not 
warranting  the  instructions.  Mis- 
souri, etc-jK.  Co.  v.  Woods,  (Tex.  Civ. 
A.)  117  SW  196.  (S)  A  carrier  which 
having  made  a  contract  for  through 
carriage  of  animals  to  a  point  on 
the  line  of  another  carrier  is  sued 
for  Injury  to  them  while  on  a  con- 
necting line,  to  escape  liability  On 
the  theory  of  a  provision  In  the  con- 
tract limiting  Its  liability  to  Injuries 
occurring  on  Its  own  Mne  must  plead 
and  prove  such  provision.  St.  Louis, 
etc..  R.  Co.  v.  Handle,  86  Ark.  127, 
107  SW  669. 

[bj  (haffioleaey  of  plea-— A  carrier 
pleading  a  provision  of  a  shipping 
order  binding  on  the  shipper,  as 
made  a  part  of  the  bill  of  lading 
by  reference  therein,  is  entitled  to 
trie  benefit  of  such  provision  as  part 
of  the  bill  of  lading  without  plead- 
ing the  order  as  such.  Burke  v. 
Brie  R.  Co.,  134  App.  DUv.  41*.  119 
XYS   109. 

[c]  Variance  la  respect  of  contract 
pleaded.. — In  a  suit  against  a  carrier 
it  pleaded  in  defense  a  contrast  be- 
tween the  parties  modifying  or  lim- 
iting Its  ordinary  obligations,  but 
the  copy  offered  In  evidence  differed 
therefrom  in  that  It  purported  to  be 
between  plaintiffs  and  another  rail- 
road company  and  did  not  contain  a 
stipulation  limiting  the  time  to  sue 
which  was  in  the  contract  pleaded. 
It  was  held  that,  although  the  other 
company  was  only  a  division  of  de- 
fendant s  own  railway,  plaintiffs 
under  the  answer  were  required  to 
respond  .to  a  contract  containing 
■peciflc  stipulating  with  defendant 
and  could  not  be  required  to  respond 
to  a  contract  with  any  other  person 
not  a  party  containing  other  and  dif- 
ferent stipulations,  and  it  was  not 
error  bo  exclude  such  copy.  Wahle 
v  Great  Northern  R.  Co.,  41  Mont. 
J2S.   109  P  71". 

20.  Cleveland,  etc,  R.  Co.  v. 
Heath,  22  Ind.  A»  47,  68  NB  198: 
Ortt  v.  Minneapolis,  etc..  R.  Co.,  86 
Minn.  8»6,  21  NW  619;  Houston,  etc, 
R.  Co.  v.  Groves,  48  Tex.  Civ.  A.  46, 
106  SW  416;  Gulf,  etc..  R.  Co.  v. 
Griffith,    (Tex.   Civ.    A.)    24    SW    862. 

(a)  injury  occurring  on  another 
line.  The  complaint  alleging  a  spe- 
cial contract  by  defendant  to  carry 
to  Chicago,  and  a  breach  of  the  con- 
tract, and  the  answer  containing  a 
general  denial,  the  fact  was  available 
In  defense  that  the  Injury  complained 
of  occurred  after  the  property  had 
passed  beyond  defendant's  terminus. 
Cleveland,  etc,  R.  Co.  v.  Heath.  22 
Ind.  A.  47,  63  NE  198;  Ortt  v.  Min- 
neapolis, etc  R.  Co.,  36  Minn.  896, 
31  NW  519. 

H.  Cox  v.  Central  Vermont  R. 
Co,  170  Mass.  129,  49  NB  97;  Galves- 
ton, etc.,  R.  Co.  v.  Williams,  (Tex. 
Olt.  A)  26  SW  1019;  Houts  v.  Union 
Pac.  R.  Co.,  83  Utah  176,  98  P  429, 
17  LRANS    (28. 

93.     Reeder    v.    Wells.    14    Cal.    A 
7(0.   113   P    342    (as    for    instance    a 
reduced  rate  of  freight). 
[10CJ.-24] 


S3.  Kansas  City,  etc.  R.  Co.  v. 
Pace.  69  Ark.  266,  68  SW  <2;  Atchi- 
son, etc.,  R.  Co.  v.  Washburn,  6  Nebr. 
117;  Herndon  v.  Texas,  etc.,  R.  Co., 
(Tex.   Civ.  A.)    146  SW   286. 

[a]  Flea  held  sufficients- Where,  in 
an  action  against  a  carrier  for  in- 
juries to  live  stock  by  overcrowding 
defendant  alleges  that  by  contract 
plaintiff  "specially  undertook  .  .  . 
to  see  that  they  were  properly 
loaded"  and  charged  that  they  were 
overloaded,  such  plea  sufficiently 
charged  that  plaintiff  undertook  to 
load  and  that  he  overloaded  the  stock. 
Texas,  etc.,  R.  Co.  v.  Bdins,  36  Tex. 
Civ.  A.  (39,  88  SW  253. 

84.  Weaver  v.  Southern  R.  Co., 
9  Ga.  A.  84,  70  SB  222. 

[a]  Thus  in  an  action  against  a 
carrier  for  breach  of  its  duty  safely 
to  carry  and  deliver  a  shipment  of 
live  stock,  where  defendant  answered 
first  by  general  denial,  it  was  prop- 
erly allowed  to  amend  by  setting  up 
the  contract  of  affreightment  provid- 
ing that  plaintiff  would  accompany 
the  shipment  and  load  and  unload 
the  animals  and  feed,  water,  and  at- 
tend to  them  at  his  own  expense  and 
risk,  and  alleging  that  plaintiff  did 
not  accompany  the  stock,  whereby 
they  were  not  watered,  fed,  or  cared 
for,  and  that  plaintiff  failed  to  give 
notice  In  writing  to  the  carrier  of 
the  claim  for  injuries  to  the  ship- 
ment, as  provided  by  the  contract, 
the  contract  not  being  unreasonable, 
and  any  rights  plaintiff  had  to  show 
a  waiver  of  the  requirements  of  the 
written  notice  merely  raising  an 
issue  of  fact  as  to  such  waiver,  and 
not  affecting  defendant's  right  to  as- 
sert the  defense.  Weaver  v.  South- 
ern R.  Co.,  9  Ga.  A.  34,  70  SB  222. 

as.  Gulf,  etc.  R.  Co.  v.  Boger, 
(Tex.  Civ.  A.)   169  SW  1093. 

SB.  Cranor  v.  Southern  R.  Co.,  IS 
Ga.  A.  86,  78  SB  1014. 

ST.  Anderson  v.  Lake  Shore,  etc., 
R.  Co..  26  Ind.  A  196.  59  NB  396; 
Penn  Clothing  Co.  v.  U.  S.  Express 
Co.,  48   Pa.   Super.   520. 

[a]  Illustration*— Where  the  com- 
plaint in  an  action  by  a  shipper 
against  a  railroad  company  avers 
that  the  loss  of  hogs  snipped  was 
occasioned  by  the  negligence  of  the 
company,  an  answer  alleging  that 
the  loss  was  occasioned  by  heat  and 
suffocation,  and  setting  out  a  con- 
tract by  which  the  shipper  assumed 
the  risk  of  loss  from  such  cause,  Is 
subject  to  demurrer  In  failing  to 
deny  that  the  company  was  negli- 
gent. Anderson  v.  Lake  Shore,  etc., 
R.  Co.,  26  Ind.  A.  196.  69   NB  396. 

[b]  Plea  held  sufficient. — Where 
goods  have  been  delivered  to  a  car- 
rier under  a  contract  exempting  the 
carrier  from  liability  except  for  its 
own  negligence,  and  providing  that 
the  carrier  shall  not  be  obliged  per- 
sonally to  deliver  the  goods  to  the 
consignee  at  points  where  no  deliv- 
ery service  is  available,  an  affidavit 
of  defense  in  a  suit  to  recover  the 
Iosjs  of  the  goods  is  sufficient  which 


avers  that  the  goods  were  delivered 
at  the  company's  warehouse  at  a 
point  where  there  was  no  delivery 
service,  and  that  they  were  stolen 
from  the  warehouse  on  the  night  of 
their  arrival  without  "any  negligence 
whatever  upon  the  part  of  the  said 
defendant  or  its  agents."  Penn  Cloth- 
ing Co.  v.  U.  S.  Express  Co.,  48  Pa. 
Super.  620. 

SB.  Anderson  v.  Lake  Shore,  etc., 
R.  Co.,  26  Ind.  A.  196.  59  NB  346. 

SB.  Veeesslty  for  complaint  to  al- 
lege giving  of  notice  see  supra  I  649. 

30.  See   supra   |    549. 

31.  U.  S. — Southern  R.  Co.  v. 
Mooresville  Cotton  Mills,  187  Fed. 
72,  109  CCA  390;  Central  Vermont  R. 
Co.  v.  Soper,  69  Fed.  879,  8  CCA  841 
(dictum).  But  see  cases  supra 
I    649. 

Ark. — Kansas  City,  etc,  R.  Co.  v. 
Pace,  69  Ark.  266,  63  SW  62  (recog- 
nizing the  rule). 

M».— Libbey  v.  St.  Louis,  etc.,  R. 
Co.,  137  Mo.  A  276,  117  SW  639: 
MoNealy  v.  Chicago,  etc.,  R.  Co.,  119 
Mo.  A.    200.   95   SW   812, 

Nebr. — Gllinsky  v.  Illinois  Cent.  R. 
Co.,  98  Nebr.  858,  164  NW  730  (recog- 


nizing the   rule). 

N.  Y. — Westcotft  v.  Fargo, 
542,  19  AmR  300;  Richardson  v.  New 


-Westcott  v.  Fargo,  61  N.  T. 


York  Cent.,  etc.,  R.  Co.,  122  App.  D1V. 
120,  106  NTS  702;  Kaplan  v.  Metro- 
politan Express  Co.,  98  NY3  228. 
But  see  cases  supra  j  549. 

N.  D. — Hatch  v.  Minneapolis,  etc., 
R.  Co.,  15  N.  D.  490,  107  NW  1087. 

S.  C. — Gibson  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  C.  360,  70  SB  1030. 

Tex. — Southern  Kansas  R.  Co.  v. 
Hughey,  (Olv.  A.)  182  SW  361;  St. 
Louis,  etc..  R.  Co.  v.  Bryce,  49  Tex. 
Civ.  A.  608,  110  SW  529  (under  stat- 
ute expressly  requiring  special  plea) ; 
St.  Louis,  etc.,  R.  Co.  v.  Hays,  13 
Tex.  Civ.  A.  577,  85  SW  476.  But 
see  cases  supra  |  649. 

[a]  Provisions  of  a  bill  of  lading 
in  an  interstate  shipment  requiring 
written  notice  of  damage  are  waived 
unless  pleaded  as  a  defense.  Kansas 
City,  etc.,  R.  Co-  v.  Pace,  (9  Ark.  256, 
63  SW  62;  Gllinsky  v.  Illinois  Cent. 
R.   Co.,    98   Nebr.   868,  164   NW  730. 

fb]  Filing  a  copy  of  the  contract 
with  the  answer  does  not  satisfy  the 
requirements  of  the  rule.  The  neces- 
sity of  pleading  a  contract  is  not 
satisfied  by  a  mere  statement  that 
a  contract  was  executed.  To  plead 
a  contract  means  to  plead  Its  pro- 
visions, undertakings,  or  engage- 
ments. McNealy  v.  Chicago,  etc.,  R. 
Co..    119    Mo.   A.    200.   95    SW    312. 

[c]  Verification  of  plea — Under 
Tex.  Rev.  St.  (1898)  art  3379.  pro- 
viding that  it  shall  be  presumed  that 
notice  of  a  claim  for  damages  has 
been  given  In  accordance  with  a 
stipulation  of  a  contract  requiring 
such  notice,  unless  the  want  of  no- 
tice shall  be  pleaded  under  oath,  a 
plea  setting  up  a  stipulation  in  a 
contract  requiring  the  giving  of  no- 
tice and  alleging  plaintiff's  failure 
to  comply  therewith  raises  no  issue 
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a  defect  has  been  denied*2  Facts  muBt  be  stated 
from  which  it  will  appear  that  the  stipulation  is 
reasonable,33  and  that  no  excuse  existed  for  a  non- 
compliance therewith.34  It  has  been  held,  however, 
that,  although  failure  to  give  notice  cannot  be 
availed  of  under  a  general  denial,  nevertheless,  if 
the  proof  establishes  that  no  notice  was  in  fact 
given,  the  carrier  must  be  declared  free'  from  its 
obligation  under  the  contract." 

[4  565]  (e)  Failure  to  Bring  Suit  in  Time  Lim- 
ited by  Contract.  If  the  carrier-  relies  on  a  failure 
of  the  shipper  to  comply  with  a  provision  in  the 
contract  of  shipment  requiring  suit  to  be  brought 
within  a  designated  time  for  loss  or  injury  to  the 
goods  shipped,  the  contract  must  be  specially 
pleaded  and  facts  must  be  alleged  showing  that  the 
stipulation  was  reasonable.38  But  the  carrier  is  en- 
titled to  the  benefit  of  such  a  provision  where  the 
contract  containing  it  is  introduced  into  evidence 
by  the  shipper.37 

[$  566]  c.  Joinder  of  Defenses.  A  special  de- 
fense of  fraud  may  be  joined  with  a  defense  of  a 
mistake  in  making  out  the  bill  of  lading.3* 

Joining  special  defense  with  general,  denial.  In 
an  action  for  loss,  defendant  may  plead  as  a  special 

unless  it  la  sworn  to.  St.  Louis,  etc, 
R  Co.  v.  Honea,  (Tex.  Civ.  A.)  84 
SW  267. 

33.  Kaplan  v.  Metropolitan  lax- 
press  Co.,  98  NYS  228. 

[a]  Thus  In  an  action  against  an 
express  company  for  failure  to  de- 
liver merchandise  to  defendant, 
where  defendant  offered  no  evidence 
and  plaintiffs  Introduced  a  receipt 
which  contained  no  provision  requir- 
ing notice  o*  loss  to  be  given  within 
sixty  days,  an  amendment  to  the 
answer  alleging  plaintiffs'  failure  to 
notify  defendant  of  the  loss  was 
properly  denied.  Kaplan  v.  Metro- 
politan Express  Co.,  98  NYS  228 
(where  the  court  said:  "Even  If  the 
contract  were  as  claimed  by  defend- 
ant it  is  not  clear  that  substantial 
Justice  would  be  promoted  by  the 
amendment"). 

33.  Missouri  Fac.  R.  Co.  v.  Har- 
ris, 67  Tex.  168,  2  SW  674;  Calves- 
ton,  etc.,  R.  Co.  v.  Thompson,  (Tex. 
Civ.  A.j_2S  SW  930;  GuSf,  etc,  R. 
Co.  v.  WMhelm,  S  Tex.  A.  Civ.  Cos. 
f  458. 

84.  St.  Louis,  eta..  R  Co.  v.  Brass, 
(Tex.  Civ.  A.)  188  SW  1075  (holding 
that  the  answer  In  an  action  against 
a  carrier  for  destruction  of  goods  in 
transit  pleading  violation  of  a  stipu- 
lation against  maintenance  of  such 
an  action  unless  notice  of  the  claim 
Is  given  within  a  certain  time  should 
allege  that  plaintiff  consignor  knew 
of  the  destruction  ait  the  time  there- 
of, the  goods  having  been  in  the  car- 
rier's  possession). 

36.  H.  A.  Drury  Co.  v.  Canadian 
Pac.  R    Co.,  48  Que.   8uper.   826. 

33.  GlWneky  v.  Illinois  Cent.  R 
Co.,  98  Nebr.  858.  154  NW  730;  Texas, 
etc.,  R  Co.  v.  Reeves,  90  Tex.  499, 
89  SW  664.  For  analogous  decisions 
supporting  this  view  see  supra  I  564. 
For  analogous  decision  In  opposition 
to  this  view  see  supra  I  649. 

[a]  Thus,  a  provision  in  a  bill  of 
lading  fixing  a  time  less  than  that 
fixed  by  the  Carmack  amendment  for 
the  commencement  of  action  Is 
waived  unless  pleaded  as  a  defense. 
Glllnsky  v.  Illinois  Cent.  R.  Co.,  98 
Nebr.    858,    164    NW    730. 

37.  Rudolph  Wuriltier  Co.  v.  Bar- 
rett. 154  NYS  226.  227  (where  the 
court  said:  "Plaintiff,  having  offered 
tlhe  receipt  In  evidence,  was  bound 
by  its  terms,  and  defendant  was  en- 
titled to  the  benefit  thereof.  Burke 
v.  Erie  R.  Co..  134  App.  Dlv.  413. 
119  NYS  309;  Jonasson  v.  Weir,  130 
App.  Dlv.   528,   115   NYS  6"). 

38.  Cohen  T.  Missouri.  etc.,  R 
Co.,  44  Tex.  Civ.  A.  381.  98  SW  437. 


defense,  in  connection  with  the  general  denial,  a 
special  contract  with  the  shipper,  whereby  the  latter 
was  to  accompany  the  stock  and  to  care  for  it,  and 
that  his  failure  so  to  do  was  the  cause  of  the  loss;3* 
and  the  fact  that  the  action  was  in  tort  does  not 
prevent  such  defense  from  being  pleaded.40 

[ft  567]  S.  Replication  or  Reply.  Where  the  de- 
fense to  an  action  for 'injury  to  goods  is  special,41 
as,  for  instance,  nonpresentment  of  a  claim  for  dam- 
ages to  goods  within  the  period  required  by  the  con- 
tract,42 plaintiff  should  either  demur  or  reply  matter 
in  avoidance  if  he  wishes  to  test  the  defense,43  un- 
less otherwise  provided  by  statute.44  So  if  a  ship- 
per claims  that  a  release  pleaded  by  the  carrier  was 
fraudulently  obtained,  this  issue  must  be  tendered 
by  proper  averments  in  the  reply.45  And  in. order 
to  avoid  a  valid  limitation  of  liability  set  up  in  the 
answer,  plaintiff  must  plead  any  deceit  or  fraud 
practiced  on  him  in  obtaining  his  assent  to  the 
contract.48 

[J  568]  S.  Evidence47— 1.  Presumptions  and 
Burden  of  Proof48— a.  In  General.  Plaintiff  has  of 
course  the  burden  of  proving  the  essential  elements 
of  his  caiue  of  action,  required  to  be  set  out  in 


39.  Oxley  v.  St.  Louis,  etc.,  R  Co., 
65  Mo.  629. 

40.  Oxley  v.  St.  Louis,  etc.,  R.  Co., 
65    Mo.    629. 

41.  Colo. — Atchison,  etc.,  R  Co.  v. 
Baldwin,   58  Colo.  416,  128  P  449. 

Miss. — Southern  Express  Co.  v. 
Hunnlcutt,  64  Miss.  566,  28  'AmR 
386. 

Mo. — McElvaln  v.  St.  Louis,  etc., 
R.   Co.,   161   Mo.   A.   126.   181  SW  736. 

Oh. — Adams  Express  Co.  v.  Gor- 
don, 27  Oh.  Cir.  Ct.  243. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Zlckafoose,    39    Okl.    302,    185   P    406. 

Tex. — Gulf,  etc.  R  Co.  v.  Trawick, 
80  Tex.    270,   15  SW  668,   18  SW   948. 

[a]  Bole  applied. — (1)  Where  the 
answer  alleges  as  a  defense  a  special 
contraot  requiring  notice  of  a  claim 
for  damages  and  noncompliance 
therewith  by  plaintiff,  a  mere  denial 
of  execution  of  the  contract  will  not 
be  sufficient  if  It  Is  claimed  that  It 
was  executed  by  mistake.  The  facts 
must  be  pleaded.  Atchison,  etc.,  R 
Co.  v.  Baldwin,  63  Colo.  416,  128  P 
449.  (2)  So  the  waiver  of  a  pro- 
vision In  a  contract  for  the  carriage 
of  live  stock,  limiting  the  time  to 
sue  or  requiring  written  notice  of  a 
claim  for  damages,  when  pleaded  as 
a  defense.  Is  a  matter  of  confession 
and  avoidance  and  must  be  specially 
pleaded.  Atchison,  etc.,  Co.  v.  Bald- 
win. 63    Colo.    416,   128   P  449. 

48.  Southern  Express  Co.  v.  Hun- 
nlcutt,  54  Miss.  666,  28  AmR  385. 

43.  Southern  Express  Co.  v.  Hun- 
nlcutt,  54    Miss.    666,   28   AmR  885. 

44.  See  statutory  provisions 

[a]  2a  Iowa,  under  the  code,  where 
the  reply  alleges  Invalidity  of  a  con- 
tract requiring  the  filing  of  a  claim 
for  damages  within  a  certain  time, 
the  admission  In  the  reply  of  the  ex- 
istence of  such  contract  not  being 
express,  Its  existence  must  be  taken 
as  denied  by  She  general  denial  Im- 
plied by  law  to  allegations  in  an 
answer.  Nichols  v.  Chicago,  etc.,  R 
Co..  94   Iowa  202,   62  NW  769. 

[b]  Xn  South.  Carolina,  under  the 
statutes  which  provide  that  the  al- 
legation of  new  matter  in  the  an- 
swer not  relating  to  a  counterclaim 
Is  to  be  deemed  controverted  by  the 
adverse  party,  If  the  carrier  sets  up 
a  special  contract  under  the  laws  of 
another  state  the  consignee  may 
show  that  the  contract  was  void  un- 
der the  laws  of  that  state  without 
pleading  them.  Frasler  v.  Charles- 
ton, etc.,  R  Co..  73  S.  C.  140,  63  SB  964. 

45.  McElvaln  v.  St.  Louis,  etc.,  R. 
Co..  151  Mo.  A.  126,  131  SW  736; 
Freeman   v.    St    Louis,   etc.,   R    Co., 


138  Mo.  A.  822,  122  SW  1. 

[a]  Bailment  replication. — Where 
a  company  Is  sued  for  injuries  to 
live  stock  during  transportation,  and 
sets  up  a  special  agreement  to  the 
effect  that  the  owner  was  to  give 
notice  within  forty  days  of  his  claim 
for  injuries  as  a  condition  precedent 
to  the  right  to  sue,  the  effect  of  such 
defense  is  avoided  by  a  replication 
showing  that  within  three  days  after 
the  Injury  defendant's  agent  prom- 
ised to  pay  the  damages  if  plaintiff 
would  put  them  In  a  reasonable  sum; 
that  he  was  misled  by  various  prom- 
ises to  pay  until  after  the  lapse  of 
the  forty  days;  and  that  during;  that 
time  he  acted  under  the  belief  that 
defendant  meant  to  pay  without  suit. 
Gulf,  etc,  R.  Co  v.  Trawick.  80 
Tex.   270,   15  SW   568,   18  SW  948. 

fb]  Hew  assignment.  In  an  action 
agaonat  a  railroad  company  for  the 
loss  of  a  package  Intrusted  to  it  to 
oarry,  subject  to  the  terms  of  a 
special  notice  by  the  company  not 
to  be  responsible  for  articles  or  cer- 
tain descriptions  or  of  a  certain 
value  unless  entered  and  paid  for 
accordingly,  the  declaration  alleging 
a  loss  arising  from  the  gross  negli- 
gence of  the  company  and  the  feloni- 
ous acts  of  Its  servants,  the  company 
pleaded,  except  as  to  so  much  of  the 
declaration  as  alleged  that  the  loss 
arose  from  the  gross  negligence  of 
the  company  and  the  felonious  acts 
of  Ms  servants,  that  the  goods  were 
within  the  description  and  of  the 
value  mentioned  in  the  notice,  and 
that  their  nature  and  value  were  not 
declared  at  the  time  of  their  deliv- 
ery to  the  company.  Plaintiff  newly 
assigned  that  he  Issued  his  writ  and 
declared  thereon  that,  while  the 
goods  were  In  the  custody  and  pos- 
session of  the  company  as  common 
carrier,  they  were  feloniously  stolen 
by  certain  servants  of  the  company 
unknown  to  plaintiff.  It  was  held 
that  the  new  assignment  was  bad  as 
applying  to  a  portion  of  the  declara- 
tion \o  which  the  plea,  was  not  ad- 
dressed. Butt  v.  Great  Western  R. 
Co.,  11  C.  B.  140.  73  ECL  140.  138 
Renrint  424. 

48.  St.  Louis,  etc.,  R.  Co.  v.  Zlcka- 
foose.  89   Okl.    302.   185   P  406. 

47.  Xn  actions  for  delay  see  supra 
{{   428-439. 

Svidenoe  to  show  eoasldsratioa  or 
wast  of  consideration  for  United  lia- 
bility contract  see  supra  I  193. 

Varlaaoe  see  supra  I   684  et  seq. 

48.  Xn  actions  for  loss  of,  or  in- 
jury  to,  goods  shipped  by 
Shipping  [36  Cycmj. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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his  complaint,4*  by  a  preponderance  of  evidence.60 
The  burden  of  proof  is  on  plaintiff  to  show  that 
the  loss  or  injury  was  due  to  the  negligence  of  the 
earner  in  the  exceptional  instances  where  negli- 
gence is  an  essential  of  the  cause  of  action."  But 
the  rule  is  well  settled  that,  if  goods  are  delivered 
to  a  carrier  in  good  condition  and  arrive  at  their 
destination  in  damaged  condition,  a  prima  facie  ease 
of  liability  is  made  out,  and  the  carrier  is  then 
called  on  to  prove  that  the  damage  did  not  arise 
from  its  negligence."  This  rule,  however,  cannot  be 
invoked  until  the  shipper  proves  both  delivery  to 
the  carrier  in  good  condition  and  delivery  by  the 
carrier  in  a  damaged  condition.63 

[4  569]  b.  Bight  to  Sue.  The  burden  of  proof 
is  on  plaintiff  to  show  that  the  right  of  action,  if 
any  exists,  is  in  him,  as  for  instance  that  he  is  the 
owner  of  the  goods,84  or  that  he  is  the  party  with 
whom  the  contract  of  shipment  was  made.95 

[$  570]  c  Delivery  and  Acceptance  for  Car- 
riage. The  burden  is  on  plaintiff  to  show  a  delivery 
of  the  goods  to  the  carrier,84  and  that  the  goods 
were  accepted  by  it  in  its  capacity  as  common 
carrier." 

Presumption  arising  from  delivery.  Delivery  of 
goods  to  a  carrier  raises  a  presumption  that  it  re- 
ceives them  as  such,  and  puts  on  it  the  burden  of 
showing  that  it  received  them  only  as  a  ware- 
houseman.58 

The  receipt,  acknowledgment,  or  bill  o'f  lading 
issued  by  the  carrier  is  prima  facie  evidence  of 
delivery.** 


Where  usage  and  custom  la  relied  on  to  show  » 
constructive  delivery  of  goods  to  a  common  carrier 
for  transportation,  the  burden  is  on  the  party  rely- 
ing on  such  custom  and  usage  clearly  and  definitely 
to  establish  it,  and  where  the  evidence  is  uncertain 
and  contradictory  it  will  be  deemed  insufficient.80 

Possession  shown  to  be  in  plaintiff.  In  an  action 
against  a  carrier  for  failure  to  protect  freight  'in 
cars  from  injury  by  flood,  plaintiff  must  show  that 
the  goods  were  in  defendant 's  possession  either  as  a 
carrier  or  as  a  warehouseman;81  and  where  the  evi- 
dence shows  that  the  goods  were  in  plaintiff's  pos- 
session his  case  fails. 

[i  571]  d.  Condition  of  Goods  When  Delivered 
to  Carrier.  If  the  action  is  for  injury  to  the  goods 
the  burden  is  on  plaintiff  to  show  that  they  were 
in  good  condition  when  delivered  to  the  carrier, 
that  is,  that  the  bad  condition  complained  of  re- 
sulted while  the  goods  were  in  the  carrier's  pos- 
session.88 No  presumption  exists  that  the  goods 
were  in  good  condition  when  delivered  to  the  car- 
rier.84 The  presumption  arises,  however,  from  the 
fact  of  the  receipt  of  the  goods  by  the  carrier  with- 
out objection  or  exception  noted  in  the  bill  of  lad- 
ing or  shipping  receipt,  that  as  far  as  the  condition 
was  apparent  on  ordinary  inspection  the  goods  were 
in  good  condition.88  If  the  recital  in  the  bill  of 
lading  is  that  the  contents  and  condition  are  un- 
known there  will  be  no  presumption,  at  least  as  to 
a  bad  condition  not  apparent  on  ordinary  inspec- 
tion.88 So,  where  the  bill  of  lading  recites  that 
the  goods  were  received  in  apparent  good  condition, 


49.  U.  S. — U.  S.  v.  Pacific  Express 
Co.,  IS  Fed.  867. 

Ala. — Centra)  of  Georgia  R  Co.  v. 
Monrtmollen,  14E  Ala.  468,  39  S  820, 
117  AraSR  68. 

Qal. — RUnggold  v.  Haven,  1  Cal. 
108. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Roberta.   70  S  778. 

Ga. — Williams  v.  Central  of  Geor- 
gia R.  Co.,  117  Ga.  830,  43  SE  980. 

Ind. — Fitxgerald  v.  Adams  Express 
Co..  24  Ind.  447,  87  AmD  341. 

Minn. — Whktaker  v.  Chicago,  etc., 
R.  Co..  11B  M(nn.  140,  131  NW  1081; 
Knowlton  v.  Chicago,  etc.,  R.  Co.,  116 
Minn.  71.  131  NW  858. 

N.  Y. — Hlrsoh  v.  Hudson  River 
Line,  26  Misc.  823,  67  NYS  272;  Ken- 
nedy v.  FuMnn,  etc.,  Storage,  etc, 
Co.,   138   NTS   200. 

N.  D. — Mania  v.  Minneapolis,  etc., 
R.  Co.,  26  N.  D.  186,  141  NT  264. 

Tex. — Gulf,    etc.,   R.   Co.   v.   Qllles- 

§le,  54  Tex.  Civ.  A.  593,  118  SW  628: 
teriing  v.  St.  Louis,  etc..  R.  Co.,  38 
Tex.  Civ.  A.  451,  86  SW  655. 

And  see  cases  infra  this  section 
and  II   669-685. 

(at  Skat  defendant  la  a  oonunon 
oairisr.— The  burden  is  likewise  on 
him  to  prove  that  defendant  la  a 
common  carrier.  Citizens'  Bank  v. 
Nantucket  Steam  Boat  Co.,  5  F.  Cas. 
No.  2.780,  2  Story  16;  Ringgold  v. 
Haven,  1  Cal.  108;  Missouri  Pac.  R. 
Co.  v.  Douglas,  2  Tex.  A.  Civ.  Cas. 
I  28. 

SO*.  Sterling  v.  St  Louis,  etc.,  R. 
Co.,  38  Tex.  Civ.  A.  461,  86  SW  655. 

SX.  Sealboard  Air  Line  R.  Co.  v. 
Roberts.   (Fla.)  70  S  773. 

53.  Lerwer  v.  Minneapolis,  etc.,  R. 
Co.,  132  Minn.  173,  156  NW  6: 
Fookens  v.  U.  S.  Express  Co.,  99 
Minn.  404,  109  NW  884. 

S3.  Lower  v.  Minneapolis,  etc.,  R. 
Co..  132  Minn.  173,  166  NW  6. 

S4L  Coleman  v.  New  York,  etc.,  R. 
Co.,  215  Mass.  45,  102  NE  92;  Atch- 
ison, etc.,  R.  Co.  v.  Dawson,  (Tex. 
Civ.  A.)  90  SW  66. 

66.  U.  S.  Mall  Lin*  Co.  v.  Carroll- 
ton  Furniture  Mfg.  Co.,  101  Ky.  658, 
42  SW  343.  19  KyL  833. 

66.  U.  S. — Cunand  6S.  Co.  v.  Kel- 
ler. 116  Fed.  678.  58  OCA  810;  The 
Willie    D.    Sandboval.    92    Fed.    386; 


U.  S.  v.  Pacific  Express  Co.,  15  Fed. 
867;  Manning  v.  Hoover,  16  F.  Oaa. 
No.  9,044,  Abb.  Adm.  188. 

Ala. — Tallaasee  Falls  Mfg.  Co.  v. 
Western  R.  Co.,  117  Ala.  520,  23  S 
139,  67  AmSR  179:  Louisville,  etc,, 
R  Co.  v.  Echols.  97  Ala.  556,  12  8 
304. 

Ga. — Cohen  v.  Rome  R  Co.,  45  Ga. 
293 

Ind. — Fitzgerald  v.  Adams  Express 
Co.,  24  Ind.  447.  87  AmD  341. 

N.  Y. — Oanfleld  v.  Baltimore,  etc., 
R.  Co.,  46   N.  Y.  Super.  238. 

Pa. — Gillespie  v.  U.  S.  Express  Co., 
22  Pa.  Dlst.  687;  Isdaner  v.  Phila- 
delphia, etc.,  R.  Co.,  21  Pa.  Dlst.  687. 

S.  C. — Hipp  v.  Southern  R.  Co.,  50 
8.  C.  129,  27  SE  623. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Cumby  Mercantile,  etc,  Co.,  (Civ.  A.) 
122  SW  568. 

ST.  Tallaasee  Falls  Mfg.  Co.  v. 
Western  R.  Co.,  117  Ala.  *20,  23  S 
139,  67  AmSR  179;  Missouri  Pac  R. 
Co.  v.  Douglas,  2  Tex.  A.  Civ.  Cas. 
I   28. 

Be!  Berry  v.  Southern  R.  Co.,  122 
N.  C.  1002,  30  SE  14. 

SB.  The  Tltanla,  131  Fed.  229.  65 
CCA  215;  The  California,  4  F.  Cas. 
No.  2,314,  2  Sawy.  12:  Lengsfleld  v. 
Jones,  11  La.  Ann.  624;  Harnett  v. 
Weatcott,  66  N.  Y.  Super.  213,  3  NYS 
7  faff  121  N.  Y.  668  mem,. 24  NE  1094 
mem];  Stadhecker  v.  Combs,  43  S. 
C.   L.   193. 

That  the  bill  of  lading*  or  shipping 
receipt  Is  only  prima  faole  evidence 
as  to  the  receipt  of'  the  goods  see 
supra  {(  250,  262. 

60.  Gulf  Coast  Transp.  Co.  v. 
Howell,  70  Fla. '644,  70  SI67. 

61.  Kingman  St.  Louis  Impl.  Co. 
v.  Southern  R.  Co.,  133  Mo.  A.  317, 
112  SW  721. 

63.  Kingman  St.  Louis  Impl.  Co. 
v.  Southern  R.  Co.,  133  Mo.  A.  317, 
112  SW  721. 

63.  U.  S.— The  Vlncenso  T.,  28  F. 
Cas.  No.  16,948,  10  Ben.  228. 

111. — Leonard  Seed  Co.  v.  Cleve- 
land, etc.,  R.  Co.,  162  III.  A.  190,  194 
[quot  Cyc]. 

Ky. — Illinois,  etc.,  R.  Co.  v.  How- 
ard, 152  Ky.  308,  153  SW  427. 

Mich. — Marquette,  etc,  R.  Co.  v. 
Langton,  82  Mich.  261. 


Minn. — Lower  v.  Minneapolis,  etc., 
R.  Co.,   132  Minn.   173,  156   SW  6. 

N.  Y. — E.  C.  Fuller  Co.  v.  Penn- 
sylvania R.  Co.,  61  Misc.  599,  113 
NTS  1001:  Jean  v.  Flagg,  45  Misc. 
421.  90  NTS  289;  Brooks  v.  Dins- 
more,  6  NTS  281. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Dreyfus,  42  Okl.  4&1,  141  P  773,  LRA 
1915D  647. 

Tex. — Texas,  etc.,  R.  Co.  v.  Capper, 
38  Tex.  Civ.  A.  61,  84  SW  694;  Mis- 
souri Pac.  R.  Co.  v.  Breeding,  (Civ. 
A.)  16  SW  184. 

64.  Marquette  Houghton,  etc.,  R. 
Co.  v.  Klrkwood,  46  Mich.  51,  7  NW 
209,  40  AmR  463;  Smith  v.  New  York 
Cent.  R.  Co.,  48  Barb.  (N.  Y.)  225 
raff  41  N.  T.  620  mem];  Brooks  v. 
Dinemore,  3   NYS  587. 

The  fact  of  delivery  of  goods  by 
a  carrier  to  the  consignee  at  destf- 
natlonvln  an  injured  condition  la  not 
enough.  "It  must  be  shown  in  what 
condition  the  carrier  received  them, 
in  order  to  prove  an  Injury  In  his 
hands."  Smith  v.  New  York  Cent. 
R.  Co..  43  Barb.  (N.  Y.)  225,  228  [aft 
41  N.  Y.  620  mem]. 

66.  U.  S. — Kerr  v.  The  Norman, 
14  F.  Cas.  No.  7.732.  1  Newb.  Adm. 
526;  The  Martha,  16  F.  Cas.  No.  9,146, 
Olcott  140. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Moore,  61  Ala.  394. 

Ga. — Henry  v.  Central  R,  etc..  Co., 
89  Ga.  815,  15  SE  767;  Breed  v.  Mitch- 
ell, 48  Ga.  633;  Ohlen  v.  Atlanta, 
etc.,  R.  Co.,  2  Ga.  A.   323,  58  SE  511. 

111. — Ruddell  v.  Baltimore,  etc.,  R. 
Co.,  162  111.  A.  218;  Pennsylvania  R. 
Co.  v.  John  Anda  Co.,  131  111.  A.  426. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Schaefer,   47   Ind.  A.   371,   90  NE  602. 

Iowa.-— Swlney  v.  American  Ex- 
press Co..  115  NW  212,  216  [cit  Cyc]. 

N.  Y. — Carleton  v.  Union  Trans- 
fer, etc.,  Co.,  187  App.  Div.  225,  121 
NT'S  997  [aft  64  Misc.  51,  117  NYS 
1021];  Foley  v.  Lehigh  Valley  R  Co., 
96  NTS  182 

N.  C. — Sumrell  v.  Atlantic  Coast 
Line  R.  Co.,  162  N.  C.  269,  67  SE  585; 
Manufacturing  Co.  v.  Carolina  Cent. 
R  Co..  128  N.  C.  280,  28  SE  894; 
Mitchell  v.  Carolina  Cent.  R.  Co..  124 
N.  C.  236,  32  SE  671,  44  LRA  515. 

"      The   Columbo,   6   F.   Cas.    No. 
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the  burden  of  proof  is  on  the  carrier  to  show  that 
they  were  not  in  good  condition  when  received  f 
and  this  it  should  do  by  clear  and  satisfactory  evi- 
dence." Similarly,  a  carrier's  acceptance  of  extra 
charges  for  heating  and  its  issuance  of  a  receipt 
therefor  is  prima  facie  evidence  that  goods  were  in 
good  condition,  and  in  case  of  damage  from  freezing 
the  burden  of  proof  is  on  defendant  to  show  that 
it  arose  from  a  cause  for  which  it  was  not  respon- 
sible.88 Proof  of  delivery  of  goods  to  a  city  ex- 
pressman in  good  condition  raises  a  presumption 
of  delivery  to  the  carrier  in  good  condition.70  On 
proof  that  the  carrier  received  the  goods  in  good 
condition  the  burden  then  rests  on  it  to  show  de- 
livery in  the  same  condition  to  the  consignee.71  In 
the  absence  of  proof  of  the  condition  of  goods  at 
the  time  of  delivery  to  the  carrier,  the  presumption 
is  that  when  delivered  at  destination  the  goods  were 
in  the  same  condition  as  when  received  by  the 
carrier." 

When  goods  were  open  to  inspection,  the  burden 
of  proof  is  on  the  carrier  to  show  by  a  preponder- 
ance of  evidence  that  they  were  not  in  good  order 
and  condition  when  received.73 

Where  the  defense  is  that  the  goods  reached  des- 
tination in  good  condition,  it  is  immaterial  whether 
the  burden  of  proving  that  the  goods  were  in  good 


condition  when  received  by  the  carrier  is  placed  on 
plaintiff  or  on  defendant.74 

[$  572]  e.  Nondelivery  or  Delivery  in  Bad  Con- 
dition by  Carrier.  The  burden  of  proof  is  on 
plaintiff  to  show  a  nondelivery  by  the  carrier  or  a 
failure  to  deliver  the  goods  in  proper  order  and 
condition.79  It  is  not  sufficient  to  show  a  state  of 
facts  as  consistent  with  the  occurrence  of  the  loss 
after  as  before  the  delivery.7*  But  slight  evidence 
of  nondelivery  is  sufficient  to  throw  the  burden  on 
the  carrier  of  accounting  for  the  goods,77  and  where 
nondelivery  has  been  shown  the  burden  then  de- 
volves on  defendant  to  excuse  nondelivery.7*  The 
rule  that  proof  of  delivery  to  a  railroad  company 
of  an  interstate  consignment  in  good  condition  and 
of  its  receipt  in  bad  condition  is  a  sufficient  prima 
facie  showing  to  establish  the  carrier's  liability  is 
not  affected  by  the  Carmaok  amendment.7* 

[»  573]  f.  Injury  Occurring  to  Goods  While  in 
Possession  of.  Carrier  aa  Snob,  In  an  action  for 
damage  to  the  goods,  it  is  for  plaintiff  to  prove  that 
the  damage  occurred  while  the  goods  were  in  the 
possession  of  the  carrier  as  such,  and  not  after  its 
liability  as  carrier  had  terminated  by  the  comple- 
tion of  its  contract  to  transport  and  deliver  the 
goods,80  although  there  is  authority  apparently  to 


3,040.  8  Blatchf.  621;  Wentworth  v. 
The  Realm,  16  La.  Ann.  18;  Nelson  v. 
Stephenson.  12  N.  T.  Super.  538. 
Contra  Brooks  v.  Dlnsmore,  3  NTS 
S87. 

Presumption    mm    to    oondltlon    of 

foods  shipped  by  water  see  Shipping 
S6  Cyc   267}. 

67.  The  Ship  Howard  V.  Wiss- 
man,  18  How.  (U.  S.)  231.  16  L.  ed. 
363;  English  v.  Ocean  Steam  Nav. 
Co..  8  F.  Cas.  No.  4.41*0.  2  Blatchf. 
425;  The  Oriflamme,  18  F.  Cas.  No. 
10.B71.  1  Sawy.  176;  Zerega  v.  Poppe, 
30  F.  Cas.  No.  18.213,  Abb.  Adm.  397; 
Central  of  Georgia  R.  Co.  v.  Dowe, 
6  Ga.  A.  858,  65  SIC  1091;  Blssel  v. 
Price.  16  111.  408;  Brooks  v.  Dins- 
more,   6  NTS  281. 

68.  Tan  Bark  Case,  23  F.  Cas.  No. 
13.742,  Brown  Adm.  131;  Bond  v. 
Frost.   6  La.  Ann.   801. 

89.  Ross  v.  Maine  Cent.  R.  Co., 
114   Me.   287.  96  A  223. 

TO.  Wlllett  v.  Southern  R.  Co.,  66 
S.  C.  477,  479.  46  SE  93  felt  Cyc]. 

71.  Orem  Fruit,  etc.,  Co.  v.  North- 
ern Central  R.  Co.,  106  Md.  1,  66  A 
436,  124  AmSR  462;  Meredith  v.  Sea- 
board Air  Line  R.  Co.,  137  N.  C.  478, 
60  SE  1. 

72.  Leonard  Seed  Co.  v.  Cleve- 
land, etc..  R.  Co.,  162  111.  A.  190:  Mis- 
souri Pac.  R.  Co.  v.  Breeding,  4  Tex. 
A.  Civ.  Cas.  |   164,  16  SW  184. 

73.  Kelly  v.  Illinois  Cent.  R.  Co., 


8  La.  A.  413. 


St.  Louis,  etc.,  R.  Co.  v.  Mus- 
grove,  153  Ala.  274.  45  S  229. 

75.  U.  S. — The  Falcon,  8  F.  Cas. 
No.  4,617,  3  Blatchf.  64  [app  dlsm  17 
How.   19.  15  L.  ed.  43]. 

111. — Chicago,  etc.,  R.  Co.  v.  Dickin- 
son. 74  111.  249. 

La. — Schneideau  v.  Pennington,  21 
La.  Ann.   299. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Schumacher,  29  Md.  168,  96  AmD  610. 

Miss. — Chicago,  etc,  R.  Co.  v.  Pro- 
vine,  61  Miss.  288. 

Mo. — Thaxter  v.  Missouri  Pac.  R 
Co.,  123  Mo.  A.  636.  100  SW  1102; 
Cole  v.  Wabash,  etc.,  R.  Co..  21  Mo. 
A.  443. 

N.  Y. — Roberts  v.  Chittenden.  88 
N.  Y.  33;  Canfleld  v.  Baltimore,  etc., 
R.  Co.,  75  N.  Y.  144;  Hlrsch  v.  Hud- 
son River  Line,  26  Misc.  823,  67  NYS 
272;  Warshawsky  v.  Gates,  142  NYS 
271;  Kennedy  v.  Fulton,  etc..  Storage, 
etc..  Co..  ififNYS  200. 

N.  &^*JBMfei  v.  .Minneapolis,  etc.. 

ltt.    141    NW    204: 

Pac.    R.    Co..    18 


N.  D.  19,  118  NW  344.  19  AnnCas 
1216. 

Okl. — St.  Louis,  etc.,  R.  '  Co.  v. 
Dreyfus.  42  Okl.  401,  141  P  773,  LRA 
1915D  647. 

Tex. — Texas  Cent.  R.  Co.  v.  Davies, 
(Civ.  A.)  153  SW  916:  Missouri  Pac. 
R.  Co.  v.  Douglas,  2  Tex.  A.  Civ.  Cas. 
t  28. 

But  see  Wheeler  v.  St  Louis,  etc.. 
R.  Co.,  8  Mo.  A.  268;  Dunle  v.  At- 
lantic Coast  Line  R.  Co.,  161  N.  C. 
620,  77  SE  766  (both  holding  that, 
proof  of  delivery  to  the  carrier  being 
shown,  the  burden  is  in  the  first  in- 
stance on  the  carrier  to  establish  de- 
livery by  him). 

"A  prima  facie  case  Is  established 
by  proof  that  the  -carrier  received  the 
goods  for  transportation  and  failed 
to  deliver  them  safely.  Conversely 
stated,  the  rule  is  that,  in  order  to 
make  out  a  prima  facte  rase,  plaintiff 
must  prove  that  the  goods  received 
by  the  common  carrier  were  not  all 
safely  delivered."  Miller  v.  Northern 
Pac.  R.  Co.,  18  N.  D.  19.  216,  118  NW 
344.  19  AnnCas  1216. 

[a]  Thus,  in  an  action  against  a 
railroad  company  for  the  value  of 
goods  lost  In  transit,  where  the  ship- 
ment was  delivered  by  the  company 
at  destination  to  a  truckman  sent  by 
plaintiff,  in  order  to  recover  plaintiff 
must  show  that  the  goods  were  not 
lost  by  the  truckman.  Silverman  v. 
Cleveland,  etc.,  R.  Co.,  167  NYS  876. 

76.  Canfleld  v.  Baltimore,  etc.,  R. 
Co.,  76  N.  Y.  144;  Hirsch  v.  Hudson 
River  Line,  26  Misc.  823,  57  NYS  272. 

77.  U.  S. — The  Falcon,  8  F.  Cas. 
No.  4,617,  3  Blatchf.  64  [app  dlsm  17 
How.  19,  15  L.  ed.  431. 

Ala. — South,  etc..  Alabama  R.  Co. 
v.  Wilson,   78  Ala.  587. 

Ark. — Hot  Springs  R.  Co.  v.  Hud- 
gins,  42  Ark.  485. 

111.— Woodbury  v.  Frtnk,  14  111. 
279. 

Mass. — Morley  v.  Eastern  Express 
Co.,    116   Mass.   97. 

Miss. — Chicago,  etc..  R.  Co.  v. 
Provlne,  61  Miss.  288. 

N.  Y. — Schroeder  v.  Hudson  River 
R.  Co.,  12  N.  Y.  Super.  55. 

Or. — Bennett  v.  Northern  Pac.  Ex- 
press Co..  12  Or.  49.  6  P  160. 

S.  C. — Jones  ville  Mfg.  Co.  v. 
Southern  R.  Co..  77  S.  C.  480,  58  SE 
422. 

[a]  Acts  of  the  carrier  Indicating 
am  admission  of  nondelivery  will  be 
sufficient  to  establish  nondelivery. 
South,  etc..  Alabama  R.  Co.  v.  Wil- 


son, 78  Ala.  687:  Morley  v.  Eastern 
Express  Co.,  116  Mass.  97;  Bennett 
v.  Northern  Pac.  Express  Co.,  12  Or. 
49,  6  P  160. 

[b]  Where  carrier  pleads  son- 
reoelpt. — Where  in  an  action  for 
nondelivery  a  carrier  pleads  only 
that  he  never  received  the  goods,  this 
constitutes  an  admission  that  he 
never  delivered  the  goods  and  re- 
lieves plaintiff  from  the  necessity  of 

graving    a    failure    to    deliver.     Hot 
prlngs   R.   Oo.    v.    Hudglns.   42  Ark. 

[c]  ValtaM  to  notify  of  snivel 
of  goods.— For  Instance,  where  it  iu 
shown  that  it  was  the  custom  of  de- 
fendant carrier  to  notify  consignees 
of  arrivals  of  their  goods,  the  pre- 
sumption is  that  if  the  goods  for  the 
loss  of  which  plaintiff  sued  had  ar- 
rived, notice  would  have  been  given. 
Jonesville  Mfg.  Co.  v.  Southern  H. 
Co.,  77  S    C.  480.  58  SE  422. 

78.  Hall  v.  Nashville,  etc.,  R.  Co.. 
13  Wall.  (U.  S.)  367,  20  L.  ed.  594: 
Louisville,  etc.,  R.  Co.  v.  Hume,  T 
Ky.  Op.  499;  Read  v.  St.  Louis,  etc., 
R.  Co.,  60  Mo.  199;  Hammetrt  v. 
Wabash  R.  Oo.,  128  Mo.  A.  1,  106  SW 
1106:  Alexander  v.  MoNaHy,  112  Ho. 
A.  563,  87  SW  1;  Randall  v.  Canadian 
Northern  R.  Co.,  26  Men.  293,  21 
DomLR  457,  8  WesrtWkly  413. 

[a]  Illustration.— Where  the  bill 
of  lading  calls  for  "1,100  bushels 
more  or  less"  of  flax  and  the  evi- 
dence shows  the  delivery  of  over 
nine  hundred  bushels-  In  a  carload 
lot,  the  onus  Is  on  the  carrier  to  ac- 
count for  the  deficiency  on  the  car 
arriving  at  destination  wtth  only 
half  the  quantity  stated  in  the  bill: 
and  where  no  satisfactory  explana- 
tion of  the  loss  is  given  by  the  car- 
rier negligence  may  be  presumed 
against  it.  Randan  v.  Canadian 
Northern  R.  Co..  25  Man.  293,  21 
DomLR  457,   8  WestWWy   413. 

[b]  Ths  law  raises  a  oozuflnrn 
presumption  of  misconduct  or  breeea 
of  duty  in  relation  to  every  loss  not 
caused  by  excepted  perils.  Hall  v. 
Nashville,  etc.,  R.  Co.,  18  Wall.  (V. 
S.)  367.  20  L.  ed.  594. 

79.  Collins  v.  Denver,  etc.,  R  Co., 
181  Mo.  A.  213,  167  SW  1178. 

80.  Ala. — South,  etc.,  Alabama  Co. 
v.  Wood,  71  Ala.  215,  46  AmR  Iti 
[expl  66  Ala.   167.  41  AmR  749]. 

Cal. — Jackson  v.  Sacramento  Val- 
ley R.  Co..  23  Oai.  268. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Richardson.   53  Kan.   157,  35  P  1114. 


ilopmsuts  and  oaanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  contrary.81 

[I  574]  g.  Value  of  Goods.  The  burden  of 
proof  is  on  plaintiff  to  show  the  value  of  the  goods 
tost.82  If  the  action  is  based  on  contractual  lia- 
bility, this  principle  applies  whether  the  contract  is 
considered  as  fixing  the  measure  of  damages  or  as 
limiting  defendant's  liability.88 

[t  575]  h.  Notice  of  Claim  for  Loss  or  Injury. 
Where  the  oontraet  of  shipment  provides  that  the 
shipper  shall  give  notice  of  a  claim  for  loss  or  in- 
jury within  a  designated  time,"  the  burden  of  show- 
ing a  compliance  with  this  requirement,84  or  a 
waiver  thereof,85  or  excuses  for  failure  to  comply,88 
rests  on  plaintiff  in  those  jurisdictions  where  such 
compliance  is  considered  a  condition  precedent  to 
the  right  of  action;8'  and  it  has  been  held  that 
this  is  so,  although  plaintiff  did  not  sue  on  the 
written  contract,  but  alleged  a  contract  in  general 
terms,  and  the  carrier  set  up  the  contract  in  the 
answer.8*  And  the  burden  is  on  the  shipper  suing 
for  damage  to  live  stock  to  show  that  there  was 
no  consideration  for  a  provision  in  the  bill  of  lad- 
ing covering  an  interstate  shipment  requiring  no- 
tice of  a  claim  for  damages  to  be  given  within  five 
days  after  the  stock  was  unloaded.       On  the  other- 


hand,  in  jurisdictions  where  noncompliance  with  a 
requirement  of  this  character  is  considered  a  matter 
of  defense,90  the  burden  rests  on  the  carrier  to 
show  the  existence  of  a  contract  containing  such 
requirement,*1  a  noncompliance  with  the  require- 
ment on  the  part  of  the  shipper,*2  and  the  reason- 
ableness of  the  requirement. 

[i  576]  i.  Loss  or  Injury  Due  to  Cause  Ex- 
oapted  at  Common  Law.  Where  loss  of,  or  injury 
to,  goods  while  in  the  carrier's  pqsse&sion  is  shown, 
a  prima  facie  case  is  made  out  against  it,**  and 
the  burden  of  proof  then  devolves  on  it  to  show 
that  the  loss  or  injury  was  due  to  one  of  the  causes 
excepted  at  common  law,  such  as  an  act  of  Qod  or 
an  act  of  the  public  enemy,  an  act  or  fault  of  the 
shipper,  the  inherent  nature  of,  or  defects  in,  the 
property  shipped,  or  a  seizure  thereof  under  legal 
process,  if  it  relies  on  such  common-law  excep- 
tion as  a  defense;*5  and  it  has  been  held  that  the 
Carmack  amendment  which  invalidates  the  provi- 
sions of  any  state  law  nullifying  contracts  limiting 
a  carrier's  liability  for  loss  or  damage  to  the  agreed 
value,  and  which  makes  no  provision  as  to  evidence, 
does  not  invalidate  a  state  law  expressly  placing  the 
burden  of  proof  on  the  carrier  to  show  that  loss  or 


Mo. — Nave  v.  Paclflo  Express  Co., 
1»  Mo.  A.  563. 

Tex. — Missouri  Pac  R.  Co.  v. 
Heath.  18  SW  477;  Gulf  Coast 
Trsnsny  Co.  v.  DlHard,  (Civ.  A.)  163 
SW  635;  Texas,  etc..  R.  Co.  v.  Llano 
Live-Stock  Co..   (Civ.  A.)  31  SW  748. 

Wis. — Curtis  v.  Chicago,  etc.,  R. 
Co..  18  Wis.   312. 

(aj  ataasavsxptlon  of  liability  as 
earner*— In  an  action  to  hold  a  car- 
rier liable  for  goods  which  had  been 
shipped  to  the  consignee  and  stored 
on  bis  failure  to  call  for  them  after 
notification.  It  was  error  to  submit 
the  issue  of  defendant's  reasaurap- 
Uon  of  liability  as  a  carrier,  where 
the  only  evidence  that  the  carrier 
had  agreed  to  return  the  goods  to 
the  consignor  was  a  freight  bill,  not 
shown  to  refer  in  any  way  to  the 
roods  in  question.  Samuelson  v. 
Providence,  etc.,  SS.  Co.,  87  Misc. 
867,  77   NYS  167. 

Tiesiiisnllim  as  to  cause  of  loss  of 
goods  shinned  by  water  see  Shipping 
[36  CycTnj. 

81.  Peoria,  etc.  R.  Co.  v.  U.  S. 
Rolling  Stock  Co..  136  111.  143,  27  NE 
59.  29  AmSR  848;  St  John  v.  Illi- 
nois Cent.  R.  Co.,  168  111.  A  639 
(holding  that,  where  delivery  to  the 
carrier  is  shown  and  also  its  failure 
to  deliver,  the  burden  rests  on  it 
to  show  that,  at  the  time  the  loss 
sued  for  occurred,  its  liability  as  a 
common  carrier  had  ceased  and  that 
Its  liability  was  only  that  of  a  ware- 
houseman). 

83.  Seller  v.  The  Pacific.  21  P. 
Cas.  No.  12,644,  Deady  17,  1  Or.  409; 
Warshawsky  v.  Gates.  142  NTS  271. 

Value  of  goods  converted  and 
measure  of  damages  for  conversion 
see  supra  I  396. 

83.  Greenfield  v.  Wells,  134  NTS 
913. 

84k  Ark. — St.  Louis,  etc..  R.  Co.  v. 
Laser  Grain  Co.,  179  SW  189;  St. 
Louis,  etc.  R.  Co.  v.  Pearce,  82  Ark. 
353,  101  SW  760,  118  AmSR  76,  12 
AnnCas  125. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Fifth 
Nat.  Bank.  26  Ind.  A  600.  69  NE  43; 
Parrill  v.  Cleveland,  etc.,  R.  Co.,  23 
Ind.  A   638.   65    NE   1026. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Means,  71  Kan.  845.  80  P  604;  Kalina 
t.  Union  Pac.  R.  Co.,  69  Kan.  172,  7« 
P438. 

Ky. — Adams  Express  Co.  v.  Cook, 
162Ky.  592,  172  SW  1096. 

Mo. — Hamilton  v.  Chicago,  etc.,  R 
Co..   177   Mo.   A.    145,    164   SW   248. 

N.  T. — Ostwrhoudt  v.  Southern  Pac. 
Co..  47  App.  Dlv.  146,  62  NTS  134. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Con- 
way, 34  Okl.  356.  126  P  1110:  St. 
Louis,   etc..  R.   Co.   v.   Cake,   25   Okl. 


227.  105  P  323;  St.  Louis,  etc,  R.  Co. 
v.  Phillips,   17  Okl.  264,  87  P  470. 

Wash. — Henry  v.  Chicago,  etc.,  R. 
Co.,  84  Wash.  638,  147  P  426. 

SB.  Parrill  v.  Cleveland,  etc.,  R. 
Co  .   23   Ind.  A.    638.   55   NE  1026. 

86.  St.  Louis,  etc..  R.  Co.  v.  Cura- 
ble, 118  Ark.  478,  177  SW  910  (as 
for  Instance,  holding  that  defendant 
had  actual  knowledge  of  the  dam- 
aged condition  of  the  goods). 

87.  See  supra  i  549. 

88.  Adams  Express  Co.  v.  Cook, 
162  Ky.  592,  172  SW  1096;  Oster- 
houdt  v.  Southern  Pac  Co.,  47  App. 
Dlv.  146,  62  NTS  134.  See  also 
KaMna  v.  Union  Pac  R.  Co.,  69  Kan. 
172.   76   P  438. 

88.  Hamilton  v.  Chicago,  etc,  R. 
Co..   177  Mo.  A.  145.  164  SW  248. 

80.     See  supra  i  564. 

91.  St.  Louis,  etc.,  R.  Co.  v. 
Bryce,  49  Tex.  Civ.  A  608,  110  SW 
529;  St.  Louis,  etc..  R.  Co.  v.  Hays, 
IS  Tex.  CIV.  A.   677,   36    SW  476. 

82.  Klair  v.  Philadelphia,  etc..  R. 
Co.,  25  Del.  274.  78  A  1085;  B.  Pres- 
ley Co.  v.  Illinois  Cent.  R.  Co.,  120 
Minn.  296,  139  NW  609;  Kelly  v. 
Southern  R.  Co..  84  S.  C.  249.  66  SE 
198;  St.  Louis,  etc.,  R.  Co.  v.  Reaves, 
90  Tex.  499,  39  SW  564;  St.  Louis, 
etc.,  R.  Co.  v.  Bryce,  49  Tex.  Civ.  A. 
608,  110  SW  529;  St.  Louis,  etc.,  R. 
Co.  v.  Boshear,  (Tex.  Ctv.  A.)  108 
SW  1032;  Texas,  etc.,  R.  Co.  •v.  Crow- 
ley, (Tex.  Civ.  A.)  86  SW  342;  St. 
Louis,  etc.,  R.  Co.  v.  Hays,  13  Tex. 
Ctv.  A  677,  35  SW  476. 

93.  Kansas,  etc.,  R.  Co.  v.  Ayers, 
63  Ark.  331,  38  SW  516;  Cox  v.  Cen- 
tral Vermont  R.  Co.,  170  Mass.  129, 
48  NE  97;  Ft,  Worth,  etc.,  R.  Co.  v. 
Great/house.  82  Tex.  104.  17  SW  834; 
Kansas  City,  etc.,  R.  Co.  v.  Hansard, 
(Tex.  Civ.  A.)  184  SW  329;  Chicago, 
etc.,  R.  Co.  v.  Dalton,  (Tex.  Civ.  A.) 
177  SW  556;  Hovey  v.  Tankersley, 
(Tex.  Civ.  A.)  177  SW  153;  St.  Louis, 
etc.,  R.  Co.  v.  Bryce,  49  Tex.  Civ.  A. 
608,  110  SW  529;  St.  Louis,  etc.,  R. 
Co.  v.  Hays,  13  Tex.  Civ.  A.  677,  35 
SW  476;  Galveston,  etc.,  R.  Co.  v. 
Williams.  (Tex.  Civ.  A.)  25  SW  311; 
Galveston,  etc..  R.  Co.  v.  Boothe,  8 
Tex.  A.  Civ.  Cas.  I  364.  See  also 
Louisville,  etc..  R,  Co.  v.  Shepherd,  7 
Ala.  A.  496,  61  S  14  (holding  that. 
In  an  action  against  a  terminal  car- 
rier for  injuries  to  cattle,  the  bur- 
den was  on  defendant  to  establish  a 
plea,  setting  up,  as  a  condition  of 
plaintiff's  right  to  recover,  his  duty 
to  give  notice  of  Ms  claim.  In  writ- 
ing, to  some  officer  of  defendant,  or 
to  its  nearest  station  agent,  before 
the  stock  was  removed,  and  alleging 
a  failure  to  compiy  therewith,  on 
which  defendant  had  joined  issue  by 


a  repllcaittion  alleging  waiver). 

94.     See  cases  Infra  note  95. 

98.  U-  S. — The  Majestic.  166  U.  S. 
376,  17  SOt  597,  41  L.  ed.  1039;  The 
Caledonia,  157  U.  S.  124,  16  SOt  637, 
39  L.  ed.  644;  The  Edwin  I.  Morri- 
'son,  153  U.  S.  199,  14  SOt  823,  38  L. 
ed.  688;  Memphis,  etc.,  R.  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  ed.  909; 
(Hark  v.  Barnwell,  12  How.  272,  13 
L  ed.  985;  Pacific  Coast  S3.  Co.  v. 
Bancroft-Whitney  Co.,  94  Fed.  180, 
36  OCA  136  [rev  180  U.  S.  49,  21  SCt 
278,  45  L.  ed.  419];  Cummlng  v.  The 
Barraoouta,  40  Fed.  498  [rev  39  Fed. 
288];  Western  Mfg.  Co.  v.  The  Guid- 
ing Star,  37  Fed.  641;  CHoate  v. 
Crowninshield,  6  F.  Cas.  No.  2,691,  3 
Cliff.  184:  Woodward  v.  Illinois  Cent. 
R.  Co.,  30  F.  Cas.  No.  18,006,  1  Bias. 
403. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Quarles,  145  Ala.  436,  40  S  120, 
117  AmSR  54,  5  LRANS  867,  8  Ann 
Cas  308;  Southern  R.  Oo.  v.  Levy. 
144  Ala.  614,  39  S  95;  Richmond,  etc., 
R.  Co.  v.  Trousdale,  99  Ala.  389,  13 
S  23,  42  AmSR  69;  Alabama  Great 
Southern  R.  Co.  v.  Little.  .71  Ala.  611; 
South,  etc.  R.  Co.  v.  Wood.  66  Ala. 
167.  41  AmR  749;  Barron  v.  Mobile, 
etc.  R.  Co..  2  Ala.  A.  655.  66  S  862. 

Ark. — Jonesboro,  etc,  R.  Co.  v. 
Dunavant.  117  Ark.  451,  174  SW 
1187;  St,  Louis,  etc.,  R.  Co.  v.  Pape, 
100  Ark.  269.  140  SW  265. 

Oal. — Wilson  v.  California  Cent.  R. 
Co.,  94  Oal.  166.  29  P  861,  17  LRA 
685;  Agnew  v.  The  Contra  Costa,  27 
Oal.  425,  87  AmD  87. 

Conn. — Boles  v.  Hartford,  etc,  R. 
Co..  37  Conn.  272,  9  AmR  347. 

Del. — Reed  v.  Philadelphia,  etc..  R. 
Co.,  8  Del.  176. 

Fla. — Savannah,  etc.,  R.  Co.  v. 
Harris.  26  Fla.  148,  7  S  644,  23  Am 
SR  561. 

Ga. — Charleston,  etc.,  R.  Oo.  v. 
Nixon  Grocery  Co.,  142  Ga.  343,  82 
SE  898;  Cooper  v.  Raleigh,  etc.,  R. 
Co.,  110  Ga.  669.  36  SE  240;  Georgia 
R..  etc.,  Co.  v.  Keener,  93  Ga.  808,  21 
SB  287,  44  AmSR  197:  Van  Winkle 
v.  South  Carolina  R.  Co.,  38  Ga.  32; 
Southern  Express  Co.  v.  Newby,  36 
Ga.  635,  91  AmD  788;  Purcell  v. 
Southern  Express  Co.,  34  Ga.  315- 
Southern  Express  Co.  v.  Bailey,  7 
Ga.  A.  331,  68  SE  960. 

Hawaii. — May  v.  Schooner  Sover- 
eign, 6  Hawaii  42. 

111. — Toledo,  etc.,  •  R.  Co.  v.  Dur- 
kin,  76  111.  395;  Painkinsky  v.  Illinois 
Cent.  R.  Co.,  165  111.  A  556;  Mahaf- 
fey  v.  Wisconsin  Cent.  R.  Co..  147 
III.  A.  48  >  Baltimore,  etc..  R.  Co.  v. 
Fox,  113  111.  A  180  (inherent  vice 
of  animals);  Burke  v.  U.  S.  Express 
Co,.  87  111.  A  60S;  Cheaai 
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injury  occurred  by  reason  of  an  excepted  cause.96 
Where  the  claim  is  made  that  notwithstanding  the 
intervention  of  an  act  of  God  injury  to  the  goods 
in  possession  of  a  common  carrier  for  transportation 
would  not  have  occurred  but  for  the  negligence  of 
the  carrier  in  exposing  them,  the  burden  of  proof  is 
on  the  shipper,  and  in  order  to  recover  plaintiff 
must  show  that  notwithstanding  the  act  of  God  or 
other  excepted  cause  the  loss  or  injury  could  have 


been  averted  by  the  exercise  of  reasonable  care  on 
the  part  of  the  carrier.98 

[»  577]  j.  Loss  or  Injury  Due  to  Cause  Excepted 
by  Contract  or  Custom.89  If  the  carrier  relies  as 
a  defense  on  the  fact  that  loss  or  injury  to  goods 
in  its  possession  was  due  to  some  cause  excepted 
by  a  special  contract  of  shipment,  the  burden  is 
on  it  to  prove  the  existence  of  such  contract.1 
Where  a  carrier  undertakes  to  transport  merchan- 


R.  Co.  v.  Radbourne,  52  111.  A.  203. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wood- 
ward. 184  Ind.  360,  72  NE  668.  73  NE 
810:  Pennsylvania  Co.  v.  Liveright, 
14  Ind.  A.  518,  43  NB  162:  Toledo, 
etc.,  R.  Co.  v.  Tapp,  6  Ind.  A.  304,  33 
NE  462. 

Iowa. — Swiney    v.     American    Ex- 

Sress  Co.,  llfi  NW  212;  J.  H.  Cowrrfe 
Hove.  Co.  v.  Merchants'  Dispatch 
Transp.  Co.,  130  Iowa  827,  106  NW 
749,  114  AmSR  419,  4  LRANS  1060: 
MoOoy  v.  Keokuk,  etc.,  R.  Co.,  44 
Iowa  424;  Wlnne  v.  Illinois  Cent.  R. 
Co..  31  Iowa  583;  Thompson  v.  Chi- 
cago, etc.,  R.  Co.,  27  Iowa  661;  Angle 
v.  Mississippi,  etc.,  R.  Co.,  18  Iowa 
556. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Bourne,    16    KyL   445. 

La. — National  Rdoe  Mill  Co.  v. 
New  Orleans,  etc.,  R.  Co.,  132  La. 
616,  61  S  708,  AnnOasl914D  1099; 
Chapman  v.  New  Orleans,  etc.,  R. 
Co..  21  La.  Ann.  224,  99  AmD  722; 
Roberta  v.  Riley,  15  La.  Ann.  103,  77 
AmD  183  i  Tardos  v.  The  Toulon,  14 
La.  Ann.  429,  74  AmD  435;  Grieff  v. 
Switzer,  11   La.  Ann.  824. 

Me. — Dow  v.  Portland  Steam 
Packet  Co.,  84  Me.  490,  24  A  945; 
Bennett  v.  American  Express  Co.,  83 
Me.  236,  22  A  159,  23  AmSR  774,  13 
LRA  33;  Little  v.  Boston,  etc.,  R. 
Co.,  66  Me.   239. 

Mass. — Evans  v.  Fltchtmrg  R.  Co., 
Ill  Mass.  142.  15  AmR  19;  Lewis  v. 
Smith.  107  Mass.  334;  Alden  v. 
Pearson,  3  Gray  342. 

Minn.-— Northwestern  Marble,  etc., 
Co.  v.  Williams,  128  Minn.  514,  151 
NW  419,  LRA1915D  1077;  Beede  v. 
Wisconsin  Oent.  R.  Co.,  90  Minn.  36, 
95  NW  454,  101  AmSR  390  and  note: 
Llndsley  v.  Chicago,  etc.,  R.  Co.,  36 
Minn.  689,  33  NW  7,  1  AmSR  692. 

Mo. — Darvls  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340,  1  SW  827  [rev  on  other 
grounds  13  Mo.  A.  449]:  Green  v. 
Indianapolis,  etc,  R.  Co.,  66  Mo.  566; 
Wolf  v.  American  Express  Co.,  43 
Mo.  421,  97  AmD  406;  Hill  v.  Stur- 
geon, 28  Mo.  323;  Delerling  v. 
Wabash  R.  Co.,  163  Mo.  A.  292,  146 
SW  814;  Merrltt  Creamery  Co.  v. 
Atchison,  etc.,  R.  Co.,  128  Mo.  A.  420, 
107  SW  462;  Lamar  Mfg.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  117  Mo.  A.  453, 
93  SW  851:  Grier  v.  St.  Louis  Mer- 
chants Bridge  Terminal  R.  Co.,  108 
Mo.  A.  665,  84  SW  158;  George  v. 
Chicago,  etc.,  R.  Co.,  67  Mo.  A.  358; 
Heck  v.  Missouri  Pac.  R.  Co.,  51  Mo. 
A.  632;  Buddy  v.  Waibash,  etc..  R. 
Co..   20  Mo.  A.   206. 

Nebr. — Suiter  v.  Chicago,  etc.,  R. 
Co..  84  Nebr.  256.  121  NW  113; 
Wabash  R.  Co.  v.  Sharps,  76  Nebr. 
424,  107  NW  768,  124  AmSR  823: 
Chicago,  etc.,  R.  Co.  v.  Manning,  23 
Nebr.  652,  37  NW  462. 

N.  H— Hall  v.  Cheney,  36  N.  H. 
26. 

N.  J.— Hunt  v.  Morris.  12  N.  J.  L. 
176,  22  AmD  483. 

N.  Y. — Park  v.  Preston,  108  N.  T. 
434.  16  NE  429  [aft*  37  Hun  645 
mem];  Dunson  v.  New  York  Cent.  R. 
Co.,  3  Lans.  265;  Merritt  v.  Earle,  31 
Barb.  38  [ah*  29  N.  Y.  116,  86  AmD 
292];  Bowden  v.  Fargo,  2  Misc.  551, 
22  NYS  889;  Colt  v.  McMechen,  6 
Johns.  160,  6  AmD  200. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co..  171  N.  C.  158,  88  SE  156. 

N.  D. — Taugher  v.  Northern  Pac. 
R.  Co..  21  N.  D.  111.  129  NW  747; 
Duncan  v.  Great  Northern  R.  Co.,  17 
N.  D.  610.  617.  118  NW  826,  19  LRA 
NS  952  Celt  Cyc]. 


Oh. — Union  Express  Co.  v.  Graham, 
26  Oh.  St.  595;  Welch  v.  Pittsburgh, 
etc.,  R.  Co.,  10  Oh.  St.  569;  Davidson 
v.   Graham,   2   Oh.  St.  131. 

Olol. — St.  Louis,  etc.,  R.  Co.  v. 
Dreyfus,  42  Okl.  401,  141  P  773,  LRA 
1916D  647  and  note;  Chicago,  etc.,  R. 
Co.  v.  Logan,  etc.,  Co.,  23  Okl.  707, 
105   P   343,   29   LRANS    663   and   note. 

Pa. — Lloyd  v.  Haugh,  etc.,  Storage, 
etc.,  Co.,  223  Pa.  148,  72  A  516,  n 
LRANS  188;  Crary  v.  Lehigh  Valley 
R.  Co  .  203  Pa.  525,  53  A  363,  93  Am 
SR  778.   59   LRA  815;   Buck  v.   Penn- 


678.  30  AmSR  800;  Long  v.  Pennsyl- 
vania R.  Co.,  147  Pa.  343,  23  A  459, 
30  AmSR  732  and  note.  14  LRA  741; 
Pennsylvania  R.  Co.  v.  Miller,  87  Pa. 
395;  American  Express  Co.  v.  Sands, 
56  Pa.  140;  Leonard  v.  Hendrickson, 
18  Pa.  4  0  55  AmD  587;  Hays  v.  ^Ken- 
nedy, 3  Grant  351;  Clark  v.  Spence, 
10  Watts  335;  New  York  Cent.,  etc., 
R.  Co.  v.  Eby,  9  Pa.  Oas.  375,  12  A 
482;  Automatic  Merchandising  Co.  v. 
Delaware,  etc.,  R.  Co.,  46  Pa.  Super. 
648;  Menner  v.  Delaware,  etc.,  Canal 
Co.,  7  Pa.  Super.   135. 

S.  C. — Deawer-Jeter  Co.  v.  Southern 
R.  Co.,  95  S.  C.  485,  79  SE  709;  Fer- 
guson v.  Southern  R.  Co.,  91  S.  C.  61, 
74  SE  129;  Chartrand  v.  Southern  R. 
Co..  85  S.  C.  479.  483,  67  SE  741  [oit 
Cyc];  Johnstone  v.  Riohmond,  etc, 
R.  Co.,  39  S.  C.  55,  17  SE  512;  Wal- 
lingford  v.  Columbia,  etc.,  R.  Co.,  26 
S.  C.  258,  2  SE  19;  McCall  v.  Brock, 
36  S.  C.  L.  119;  Smyrl  v.  Niolon,  18 
S.  C.  L.  421,  23  AmD  146;  Ewart  V. 
Street,  18   S.  C.   L.   157,  23  AmD  181. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Stone.  112  Tenn.  348.  79  SW  1081,  105 
AmSR  955;  Louisville,  etc.,  R.  Co.  v. 
Wynn,  88  Tenn.  320,  14  SW  311; 
Merchants'  Dispatch  Transp.  Co.  v. 
Bloch.  86  Tenn.  392,  6  SW  881.  6  Am 
SR  847;  Turney  v.  Wilson.  7  Yerg. 
340,  27  AmD  516;  Craig  v.  Childress, 
Peck  270,  14  AmD  761. 

Tex. — Belcher  v.  Missouri,  etc.,  R. 
Co.,  92  Tex.  593,  60  SW  659;  Ryan  v. 
Missouri,  etc..  R.  Co.,  65  Tex.  13,  67 
AmR  589;  Gulf,  etc.,  R.  Co.  v.  Belton 
Oil  Co..  45  Tex.  Civ.  A  44.  99  SW  430; 
Fentiman  v.  Atchison,  etc.,  R.  Co.,  44 
Tex.  Civ.  A  455,  98  SW  939;  Gulf, 
etc.,  R.  Co.  v.  Roberts,  (Civ.  A.)  85 
SW  479;  St.  Louis,  etc.,  R.  Co.  v. 
Martin,  (Civ.  A.)  36  SW  28  (injury 
to  goods  while  being  loaded);  St. 
Louis,  etc.,  R.  Co.  v.  Parmer,  (Civ. 
A)  30  SW  1109;  Missouri  Pac.  R.  Co. 
v.  Scott,  4  Tex.  Civ.  A.  76,  26  SW 
239;  Texas,  etc,  R.  Co.  v.  Morse,  1 
Tex.  A.  Civ.  Cas.  I  411. 

Vt.— Day  v.  Ridley.  16  Vt.  48,  42 
AmD  489. 

Va. — Friend  v.  Woods,  6  Gratt. 
(47  Va.)  189,  52  AmD  119;  Murphy 
v.  Staton,  3   Munf.    (17  Va.)  239. 

Wis. — Uber  v.  Chicago,  etc.,  R.  Co., 
151  Wis.  431.  138  NW57;  L.  Streu- 
blng  Co.  v.  Merchants'  Dispatch 
Transp.  Co..  142  Wis.  667.  126  NW 
21;  Browning  v.  Goodrich  Transp. 
Co.,  78  Wis.  891,  47  NW  428.  23  Am 
SR  414.  10  LRA  416:  Black  v.  Good- 
rich Transp.  Co..  56  Wis.  319.  13  NW 
244.   42  AmR  713. 

Eng. — Riley  v.  Home,  6  Btng.  217, 
15   ECL  649.   130   Reprint   1044. 

Man. — Henry  v.  Canadian  Pac.  R. 
Co..  1   Man.  210. 

Ont. — Hall  v.  Grand  Trunk  R.  Co., 
34  U.  C.  Q.  B.  517. 

Que. — Dominion  Express  Co.  v. 
Rutenberg,  18  Que.  K.  B.  60. 

[a]  Season  for  rule. — The  reason 
usually  given  Is  that,  after  delivery 
of  the  goods  to  the  carrier,  they  are 


no  longer  subject  to  the  shipper's 
supervision  or  observation.  If  they 
are  lost  by  the  carrier,  the  circum. 
stances  surrounding  such  loss  are 
without  the  knowledge  of  the  ship- 
per. The  means  and  proof  of  the 
facts  causing  the  loss  are  ordinarily 
wholly  within  the  control  of  the  car- 
rier and  its  servants.  Duncan  v. 
Great  Northern  R.  Co.,  17  N.  D.  610, 
118  NW  826,  19  LRANS  952.  To 
same  effect  Chicago,  etc,  R.  Co.  v. 
Woodward.  164  Ind.  360.  72  NE  658. 
73  NE  810. 

96.  National  Rica  Mill  Co.  v.  New 
Orleans,  etc.,  R.  Co.,  132  La.  615,  61 
S  708,  AnnCasl914D  1099  and  note. 

97.  Western  Transp.  Co.  v.  Downe, 
11  Wall.  (U.  S.)  129,  20  L.  ed.  160; 
Gulf  Coast  Transp.  Co.  v.  Howell, 
70  Fla.  544,  70  S  567;  St.  Louis,  etc. 
R.  Co.  v.  Dreyfus,  42  Okl.  401,  141  P 
773,  LRA1916D  647. 

98.  Memphis,  etc..  R.  Co.  v. 
Reeves,  10  Wall.  (U.  S.)  176,  It  L 
ed.  909;  Zerega  v.  Poppe,  30  F.  Cas. 
No.  18,213;  National  Rice  Mill.  Co. 
v.  New  Orleans,  etc.,  R.  Co..  132  La. 
615,  61  S  708,  AnnCasl914D  10»»; 
Lamar  Mfg.  Co.  v.  St.  Louis,  etc.,  R 
Co.,  117  Mo.  A  453,  93  SW  851;  In- 
ternational, etc.,  R.  Co.  v.  Bergman, 
(Tex.  Civ.  A.)   64  SW  999. 

99*  IM  ssiiiiiiil  Ion  arising'  from  so- 
oeptanoe  of  shipping  rsoetp*  or  MIL 
of  lading  see  supra  t  671. 

1.  U.  S. — Southern  Pac  Co.  v.  Ar- 
nett,  111  Fed.  849,  50  CCA  17;  The 
Staincllffe,  15  Fed.  350;  The  Peytona, 
19  F.  Cas.  No.  11.068,  2  Curt.  21. 

Ala. — Western  R.  Co.  v.  Harwell, 
97  Ala.  341,  11  S  781. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  60  Colo.  151,  114  P  646. 

Del.-t-Carpenter  v.  Baltimore,  etc 
R.  Co..  22  Del.  16,  64  A  262. 

D.  C. — Adams  Express  Co.  v. 
Adams,  29  App.  260. 

Fla. — Clyde  SS.  Co.  v.  Burrows,  It 
Fla.   121,   18   S   149. 

Ga. — Cohen  v.  Southern  Express 
Co..   53  Ga.   128. 

Ida. — Mcintosh  v.  Oregon  R.,  etc., 
Co.,  17  Ida.  100,  105  P  66. 

111. — Cleveland,  etc.,  R  Co.  v.  Pat- 
ton,  203  111.  376,  67  NE  804  [aff  104 
111.  A.  650];  Western  Transp.  Co.  v. 
Newhall,  24  111.  466,  76  AmD  760. 

Ind. — Toledo,  etc,  R.  Co.  v.  MU- 
ner,  (A)  110  NE  756;  Nashville,  etc, 
R.  Co.  v.  Johnson,    (A.)   109   NE  912. 

Iowa. — Owens  v.  Chicago,  etc,  R. 
Co.,  139  Iowa  538,  117  NW  763. 

Kan. — Chicago  Great  Western  R. 
Co.  v.  Dunlap.  71  Kan.  67.  70,  80  P 
34  [quot  Cyc];  Missouri  Pac  R.  Co, 
v.  Wichita  Wholesale  Grocery  Co.. 
55  Kan.  525,  40  P  899'  Atchison,  etc, 
R.  Co.  v.  Ditmars,  3  Kan.  A.  459,  41 
P  833. 

Ky. — Louisville,  etc..  R.  Co.  v.  Hed- 
ger,  9  Bush  645,  15  AmR  740;  Adams 
Express  Co.  v.  Guthrie,  9  Bush  78; 
Adams  Express  Co.  v.  Meglernery,  > 
Ky.  Op.   382. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  383. 

Mich. — Bonflglio  v.  Lake  Shore, 
etc.,  R.  Co.,  126  Mich.  476.  84  NW 
722;  McMillan  v.  Michigan  Southern, 
etc..  R.  Co..  16  Mich.  79,  93  AmD  20J: 
American  Transp.  Co.  v.  Moore,  5 
Mich.  368. 

Minn. — Irish  v.  Milwaukee,  etc,  R 
Co.,  19  Minn.  376,  18  AmR  840. 

Miss. — Chicago,  etc,  R.  Co.  v. 
Abels,   60   Miss.   1017. 

Mo. — Halliday  v.  St.  Louis,  etc,  R. 
Co.,  74  Mo.  169,  41  AmR  309;  Oxley 
v.  St.  Louis,  etc.,  R.  Co.,  65  Mo.  Hi: 
Clark  v.  St.  Louis,  etc,  R.  Co,  64  Ho. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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dise,  a  presumption  that  it  does  so  subject  to  com- 
mon-law liability  except  as  modified  by  statute  re- 
mains until  overcome  by  proof  of  a  special  agree- 
ment.2 No  presumptions  will  be  indulged  in  in 
favor  of  exemptions  from  common-law  liability.* 
The  burden  also  rests  on  the  carrier  to  show  such 
facts  as  will  establish  the  validity  of  the  -contract,4 
as  that  the  limitations  contained  in  the  contract  are 
reasonable3  and  supported  by  a  sufficient  considera- 
tion,* although  as  to  proof  of  consideration  there  is. 
authority  to  the  contrary.7    If  it  is  provided  by  stat- 

440;  Hurst  v.  St.  Louis,  etc.,  R.  Co., 
117  Mo.  A.  25;  94  SW  794;  Phoenix 
Powder  Mfg.  Co.  v.  Wabash  R.  Co.. 
101  Mo.  A.  442,  74  SW  492;  Lupe  v. 
Atlantic,  etc.,  R.  Co.,  8  Mo.  A.  77. 

N.  J. — Hill  v.  Adams  Express  Co., 
82  N.  J.  L.  373,  81  A  859  [aft  80  N.  J. 
L.  804,  77  A  1073] ;  Russell  v.  Erie 
R  Co.,  70  N.  J.  L.  808,  59  A  150.  67 
LRA  433,  1  AnnCas  872;  Ashmore  v. 
Pennsylvania  Steam  Towing,  etc.,  Co.. 
28  N.  J.  L.  180;  Pennsylvania  R  Co. 
t.  New  Jersey  R,  etc.,  Co.,  27  N.  J. 
L  100. 

N.  T. — Morgan  v.  Woolverton,  138 
App.  Div.  351.  120  NTS  1008  [aft  203 
N.  T.  52,  96  NE  354.  36  LRANS  640}; 
London,  etc..  F.  Ins.  Co.  v.  Rome, 
etc.,  R.  Co..  68  Hun  598,  23  NTS  281 
[aff  144  N.  T.  200,  39  NE  79,  43  Am 
SR  7521;  Grossman  v.  Dodd.  63  Hun 
324,  17  NTS  856  [all  137  N.  T.  699 
mem.  S3  NE  642  mem]. 

Oh. — Gaines  v.  Union  Transp.,  etc., 
Co.,  28  Oh.  St.  418. 

OU. — St.  Louis,  etc.,  R.  Co.  v. 
Mounts,  44  Okl.  369,  144  P  1036;  St. 
Louis,  etc.,  R  Co.  v.  Cox,  40  OKI.  268, 
138  P  144;  Patterson  v.  Missouri, 
etc.,    R.    Co.,    24    Okl.    747.    104   P    31 


ute  that  the  limitation  in  the  contract  must  be  ap- 
proved, by  the  railway  board,  the  burden  is  on  the 
carrier  to  establish  this  fact.  And  in  jurisdictions 
where  express  assent  of  a  shipper  to  the  terms  of  a 
contract  limiting  liability  contained  in  a  bill  of 
lading  ia  necessary,  the  burden  of  showing  such 
assent  is  on  the  carrier.9  The  burden  rests  on  the 
carrier  to  show  that  the  loss  or  injury  complained 
of  was  within  the  exception  provided  for  by  the 
contract;10  When  this  proof  has  been  made,  if  the 
shipper  seeks  to  avoid  its  effect,  the  burden  is  on 


[quot  CycJ. 

Or. — Grlce  v.  Oregon-Washington 
R,  etc,  Co..  78  Or.  17,  160  P  862,  152 
P  609;  Lacey  v.  Oregon  R.,  etc.,  Co., 
(2  Or.  696,  128  P  989;  McGregor  v. 
Oregon,  R.,  etc.,  R.  Co.,  60  Or.  627,  98 
P  466,  14  LRANS  668;  Normlle  v. 
Oregon  Nav.  Co.,  41  Or.  177,  69  P  928. 

Pa. — Schaeffer  v.  Philadelphia,  etc., 
R  Co.,  168  Pa.  209,  31  A  1088,  47  Am 
SR  884;  Menner  v.  Delaware,  etc., 
Canal  Co.,  7  Pa.  Super.  185. 

8.  C. — Jenkins  v.  Southern  R.  Co., 
73  S.  C.   289,  63  SE  480. 

Tex. — International,  etc.,  R.  Co.  v. 
Moody.  71  Tex.  614,  9  SW  465;  Atchi- 
son, etc,  R  Co.  v.  Bryan,  (Civ.  A.) 
28  SW  98;  Missouri  Pac  R.  Co.  v. 
Nicholson,  2  Tex.  A.  Civ.  Cas.   I  166. 

[a]  Connecting  carriers. — It  Is  for 
the  connecting  carrier  to  show  that 
he  accepted  the  goods  under  the 
terms  of  the  contraot  with  the  first 
carrier  if  be  relies  on  an  exemption 
In  such  contract.  Western  R.  Co.  v. 
Harwell.  97  Ala.  341,  11  S  781. 

3.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  69  Pla.  180,  62  S  877,  20 
AnnCas  1047;  Peoria,  etc.,  R  Co.  v. 
U.  ft  Rolling  Stock  Co.,  136  III.  643, 
27  NE  59,  29  AmSR  348;  Owens  v. 
Chicago,  etc,  R  Co.,  139  Iowa  688, 
117  NW  782;  Hill  v.  Adami  Exoresf 
Co.,  82  N.  J.  L.  873,  81  A  859  [aff  80 
N.  J.  L.  604.  77  A  1073];  Pennsyl- 
vania R.  Co.  v.  New  Jersey  R.,  etc., 
Co.,   27   N.  J.  L.  100. 

[a]  In  other  words  it  is  not  pre- 
sumed that  a  shipper  intends  to 
abandon  any  of  his  legal  rights. 
Illinois  Match  Co.  v.  Chicago,  etc.,  R. 
Co..   250   111.   896,   96   NE  492. 

3.  Russell  v.  Erie  R.  Co..  70  N.  J. 
L.  808.  59  A  150,  67  LRA  433,  1  Ann 
Cas  672. 

4.  Ga.— Louisville,  etc.,  R.  Co.  v. 
Tharpe,  11  Ga.  A.  466.  75  SE  677. 

Ida. — Mcintosh  v.  Oregon  R.,  etc, 
Co..  17  Ida.  100,  106  P  66. 

Ky. — Adams  Express  Co.  v.  Cook, 
162  Ky.  692,  172  SW  1096. 

Minn. — Southard  v.  Minneapolis, 
etc..  R  Co.,  60  Minn.  382,  62  NW  442, 
619. 

N.  M. — Atchison,  etc.,  R.  Co.  v. 
Rodgers.   16   N.   M.   120.   118   P  805. 

N.  C. — Gardner  v.  Southern  R.  Co., 
127  N.  C.  29*.  27  SB  828. 

Oh. — Pittsburg,     etc,     R.    Co.     v. 


Blakemore,   1   Oh.  Clr.   Ct.   42,   1   Oh. 
Clr.  Dec.  26. 

Okl. — St.  Louis,  etc.,  R  Co.  v. 
Mounts,   44    Okl.    369,    144    P   1036. 

5.  C. — Irby  v.  Southern  Express 
Co..  96  S.  C.   354,   80   SE  613. 

Tex. — Texas,  etc,  R.  Co.  v.  Reeves, 
90  Tex.  499.   39  SW  564. 

N.  S. — McKensie  v.  Canadian  Pac. 
R  Co.,  43  N.  S.  458. 

[a]  Tot  example,  (1)  that  the 
same  was  not  a  mere  arbitrary  re- 
adjustment of  damages,  but  was  an 
actual  bona  fide  agreement  as  to  the 
value  of  the  goods.  Louisville,  etc., 
R.  Co.  v.  Tharpe,  11  Ga.  A  465,  75 
SE  677.  (2)  In  an  action  against  a 
carrier  by  a  shipper  of  animals  for 
loss  thereof  during  transportation, 
where  plaintiff  Introduced  an  appll. 
cable  foreign  statute  providing  that 
no  such  carrier  should  be  permitted 
except  as  otherwise-  provided  by 
regulation  of  the  board  of  railway 
commissioners  to  limit  Its  common- 
law  liability  as  a  carrier,  the  burden 
Is  not  on  the  shipper  to  show  that 
no  such  condition  existed  but  Is  on 
the  carrier  to  show  that  permission 
was  given  It  to  make  such  a  con- 
tract. Atchison,  etc.,  R  Co.  v.  Rodg- 
ers, 16  N.  M.  120,  112  P  805. 

[b]  Change  In  eoatoaofa— Where 
a  verbal  contract  of  shipment  is 
made  by  which  freight  is  to  be  car- 
ried to  Its  destination,  but  the  bill 
of  lading  without  notice  to  the  ship- 
per Is  merely  to  carry  to  the  next 
carrier,  the  burden  is  on  the  carrier 
In  an  action  to  recover  for  failure  to 
deliver  to  show  assent  by  the  ship- 
per to  a  change  In  the  contract. 
Pittsburg,  etc.,  R.  Co.  v.  Blakemore, 
1  Oh.  Clr.  Ct.  42,  1  Oh.  Clr.  Dec.  26. 

8.  Louisville,  etc,  R.  Co.  v. 
Tharpe,  11  Ga.  A  466,  76  SE  677; 
Adams  Express  .Co.  v.  Cook,  162  Ky. 
582,  172  SW  1096:  Gardner  v.  South- 
ern R.  Co.,  127  N.  C.  293,  37  SE  328 
(limitation  of  value  of  articles 
shipped);  Texas,  etc.,  R  Co.  v. 
Reeves,  90  Tex.  499,  38  SW  664; 
Panhandle,  etc,  R  Co.  v.  Jones,  (Tex. 
Civ.  A.)  182  SW  1;  International,  etc., 
R.  Co.  v.  Rathblath.  (Tex.  Civ.  A.) 
167  SW  751;  Missouri,  etc..  R.  Co.  v. 
Godair  Commn.  Co.,  39  Tex.  Civ.  A. 
298,  87   SW  871.     But  see  V.  S.  Ex- 

Sress  Co.  v.  Joyce,  36  Ind.  A.  1,  69 
tE  1015  [aff  76  NE  1117]  (holding 
that  the  burden  of  proof  Is  on  the 
shipper  suing  for  Injuries  to  live 
stock  to  show  that  a  valuation  placed 
on  the  property  in  the  contract  of 
shipment  on  which  the  rates  of 
transportation  were  based  was  in- 
valid and  not  binding  on  him). 

[a]  Thus  where  the  carrier  In  de- 
fense relies  on  a  stipulation  in  the 
contract  of  shipment  fixing  the  value 
of  the  goods  at  a  sum  greatly  less 
than  the  actual  value  as  shown  by 
the  evidence,  the  burden  is  on  ft 
to  show  that  the  sum  named  in  the 
contract  was  not  a  mere  arbitrary 
preadlustment  of  damages,  but  an 
actual  bona  fide  agreement  as  to  the 
value  of  the  goods.  Louisville,  etc., 
R  Co.  v.  Tharpe,  11  Ga.  A.  465,  76  SE 
677. 

6.  Georgia  Southern  R.  Co.  v. 
Greer,  2  Ga.  A  616,  58  SB  782;  Mc- 
intosh v.  Oregon  R.,  etc.,  Co.,  17  Ida. 
100,  105  P  66;  Panhandle,  etc.,  R.  Co. 
v.  Jones,  (Tex.  Civ.  A.)  182  SW  1; 
International,  etc.,  R.  Co.  v.  Rath- 
blath, (Tex.  Civ.  A.)  167  SW  751; 
Chicago,  etc..  R.  Co.  v.  Scott,  (Tex. 
Civ.  A.)  156  SW  294. 


[a]  Prima  faole  showing.— Where 
the  carrier  introduces  evidence  of  a 
contract  signed  by  the  shipper  limit- 
ing the  carrier's  liability  and  recit- 
ing that  the  contract  was  made  in 
consideration  of  a  reduced  rate  of 
freight,  such  recital  will  be  taken  as 
prima  facie  true,  and  the  burden 
placed  on  the  shipper  to  show  the 
contrary.  Georgia  Southern,  etc.,  R, 
Co.  v.  Greer,  2  Ga.  A.  516,  58  SE  782. 
See  also  Southard  v.  Minneapolis, 
etc.,  R.  Co.,  60  Minn.  382.  62  NW  442, 
619  (holding  that,  if  the  receipt  Is- 
sued on  delivery  of  the  goods  to  the 
carrier  was  unqualified,  and  the  car- 
rier seeks  to  rely  on  a  bill  of  lading 
subsequently  issued  relieving  him 
from  liability,  such  contract  will  be 
presumed  to  have  been  without  con- 
sideration in  the  absence  of  evidence 
to  the  contrary).  ' 

7.  Brown  v.  Louisville,  etc.,  R. 
Co..  36  111.  A.  140;  Schaller  v.  Chi- 
cago, etc.,  R.  Qo.,  97  Wis.  31,  71  NW 
1042  (holding  that  one  must  make 
affirmative  proof  of  want  of  con- 
sideration to  avoid  a  special  stipula- 
tion exempting  a  carrier  from  a  com- 
mon-law liability  on  that  ground). 

8.  MoKensle  v.  Canadian  Pac.  R. 
Co.,  48  N.  S.  462,  458  (where  the 
court  said:  "In  other  words,  it  was 
incumbent  upon  them  to  show  it  had 
received  the  necessary  official  sanc- 
tion, and  therefore  the  case  was 
taken  out  of  the  general  terms  of 
the  statute"). 

9.  Kirby  v.  Chicago,  etc.,  R.  Co., 
242  111.  418,  90  NE  252  [aff  146  111. 
A.  31];  Coats  v.  Chicago,  etc.,  R.  Co., 
289  111.  154,  87  NE  929  [aff  134  111.  A. 
217};  Wabash  R.  Co.  v.  Thomas,  222 
111.  337,  78  NE  T77,  7  LRANS  1041: 
Cleveland,  etc.,  R.  Co.  v.  Patton,  208 
111.  376,  67  NE  804  [aff  104  111.  A. 
650];  Chicago,  etc,  R.  Co.  v.  Calu- 
met Stock  Farm,  194  111.  9,  61  NE 
1095,  88  AmSR  68;  Chicago,  etc..  R 
Co.  v.  Simon,  160  111.  648,  43  NE  696; 
Boscowitz  v.  Adams  Express  Co.,  93 
111.  523,  34  AmR  191;  Field  v.  Chi- 
cago, etc.,  R.  Co.,  71  111.  468;  Delta 
Bag  Co.  v.  Frederick  Leyland  &  Co., 
Ltd.,  173  111.  A.  38;  McCurrey  v.  Met- 
ropolitan L.  Ins.  Co.,  168  111.  A.  625; 
Davis  v.  Vandalla  R.  Co.,  168  111.  A. 
621;  Chllders  v.  Chicago,  etc.,  R.  Co., 
166  111.  A.  391;  Painklnsky  v.  Illi- 
nois Cent.  R.  Co.,  166  111.  A.  666; 
Beklns  Household  Shipping  Co.  v. 
Grand  Trunk  R.  System,  182  111.  A. 
497;  Toberman  v.  Toledo,  etc.,  R.  Co., 
159  111.  A.  200:  Tate  v.  Missouri  Pac. 
R.  Co.,  157  111.  A.  105;  Warren  v. 
Cleveland,  etc.,  R.  Co..  158  111.  A.  Ill; 
Field  v.  St.  Louis,  etc.,  R.  Co.,  152 
111.  A.  562:  Shoot  v.  Cleveland,  etc., 
R.  Co.,  146  111.  A.  532;  Hennlgh  v. 
Cleveland,  etc.,  R.  Co.,  148  III.  A.  283: 
Cleveland,  etc.,  R.  Co.  v.  McNutt,  138 
111.  A.  66;  Coats  v.  Chicago,  etc.,  R. 
Co.,  134  111.  A.  217;  Chicago,  etc.,  R. 
Co.  v.  Igo,  130  111.  A.  873;  Cleveland, 
etc.,  R.  Co.  v.  Shoot,  ISO  111.  A  139; 
Toledo,  etc.,  R  Co.  v.  Boas,  130  111. 
A.  17;  Vandalla  R.  Co.  v.  Hinds,  130 
111.  A.  9;  Indiana,  etc.,  R.  Co.  v.  Em- 
pire Rubber  Mfg.  Co.,  118  111.  A.  652; 
Baltimore,  etc.,  R.  Co.  v.  Fox,  113 
III.  A.  180;  Atchison,  etc.,  R.  Co.  v. 
Bllinsky,  107  HI.  A.  604;  Elgin,  etc.. 
R.  Co.  v.  Bates  Mach.  Co.,  98  III.  A. 
311  [aff  200  III.  636.  66  NE  826,  93 
AmSR  218], 

10.  TJ.  S. — The  Propeller  Niagara 
v.  Cordes,  21  How.  7,  16  L.  ed.  41; 
The  Warren  Adams,  74  Fed.  413,  20 
CCA  486;  The  Maseotta,  51  Fed.  605, 
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him  to  show  facts  which  invalidate  the  contract,11 
as  that  the  contract  was  unfair  and  was  imposed  on 
him  in  such  a  way  that  he  could  not  read  or  under- 
stand it." 

Special  custom.  If  the  carrier  relies  on  a  special 
custom  to  relieve  it  from  liability,  the  burden  is  on 
it  to  establish  such  custom.13 

If  the  carrier  relies  on  an  act  of  the  shipper  in 
selecting  vehicles  for  the  transportation  of  the 
goods  as  excusing  the  carrier's  liability  with  ref- 
erence thereto,  the.  burden  of  showing  knowledge  on 
the  part  of  the  shipper  as  to  the  defects  in  the 
vehicle,  or  that  they  were  plainly  apparent  or  vis- 
ible, is  on  the  carrier." 

[$  578]  k.  Excuses  for  Deviation.  The  burden 
v  of  proving  an  emergency  justifying  deviation  is  on 
'  the  carrier.15 

[(  579]  1.  Negligence — (1)  Inanimate  Freight — 
(a)    Ordinarily  No  Proof  of  Negligence  Necessary. 


Ordinarily,  as  the  liability  of  a  earrier  for  loss  or 
injury  is  that  of  an  insurer,  no  proof  of  negligence 
is  necessary,1"  although  it  has  been  held  that,  where 
the  complaint  alleges  that  the  loss  or  injury 
occurred  through  specific  acts  of  negligence  on  the 
part  of  the  carrier,  the  burden  is  on  plaintiff  to 
prove  it." 

[J  580]  (b)  Burden  of  Proof  Where  Negligence 
Is  in  Issue.18  An  issue  may  arise  as  to  negligence 
.and  does  arise  where  the  carrier  seeks  to  escape 
liability  by  reason  of  a  common-law  exception  or 
one  embodied  in  a  valid  contract."  In  this  event 
'there  is  a  great  conflict  in  the  decisions  on  the  ques- 
tion of  burden  of  proof,  and  decisions  even  in  the 
same  jurisdiction  are  frequently  conflicting.20  Ac- 
cording to  a  large  number  of  decisions  if  the  car- 
rier relies  on  such  exception  the  burden  rests  on  it, 
not  only  to  show  that  the  loss  or  injury  falls  within 
such  exception,  but  also  that  it  occurred  without 


2  CCA  399  [aff  48  Fed.  119]:  Christie 
v.  The  Craigton,  41  Fed.  62;  Cumming 
v.  The  Barracouta,  40  Fed.  498;  The 
Lydlan  Monarch.  23  Fed.  298;  The 
Pharos,  9  Fed.  912;  Bazin  v.  Liver- 
pool, eto,  SS.  Co.,  2  F.  Cas.  No.  1.152. 

3  Wall.  Jr.  229;  Hunt  v.  The  Cleve- 
land. 12  F.  Cas.  No.  6.885,  6  McLean 
76,  Newb.  Adm.  221;  The  Martha.  16 
F.  Cas.  No.  9,145.  Olcott  140;  The 
Moravian.  17  F.  Cas.  No.  9.789.  2 
Hask.  157;  The  Sabioncello,  21  F.  Cas. 
No.  12.1&.K.  7  Hen.  357;  Soule  v.  Rodo- 
canachl  22  F.  Cas.  No.  13,178,  Newb. 
Adm.  504;  Turner  v.  The  Black  War- 
rior, 24  F.  Cas.  No.  14,253.  McAll. 
181. 

Ala. — Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  95:  Montgomery,  etc., 
R.  Co.  v.  Moore.  51  Ala.  394;  Alabama 
Great  Southern  R.  Co.  v.  Gewln,  5 
Ala.  A.  684,  59  S  553. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Les- 
ser, 46  Ark.  236. 

Colo. — Union  Pac.  R.  Co.  v.  Stu- 
peck,  60  Colo.  161.  114  P  646;  Estes 
v.  Denver,  etc.,  R.  Co.,  49  Colo.  878, 
113  P  1005. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Hoff- 
mayer.  75  Ga.  410;  Southern  Express 
Co.  v.  Newby,  36  Ga.  635,  91  AmD 
783;  Carter  v.  Southern  R.  Co.,  2  Ga. 
A  616,  59  SB  209. 

111. — Toledo,  etc.,  R.  Co.  v.  Hamil- 
ton. 76  111.  393;  Western  Transp.  Co. 
v.  Newhall,  24   111.  466,  76  AmD  760. 

Iowa. — Owens  v.  Chicago,  etc.,  R. 
Co..  139  Iowa  638,  117  NW  762. 

Kan. — Chicago  Great  Western  R. 
Co.  v.  Dunlap,  71  Kan.  67,  80  P  34. 

La. — Smith  v.  Austro-American  SS. 
Co.,  126  La.  768,  51  S  841. 

Mass. — Alden  v.  Pearson,  3  Gray 
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Minn. — Rustad  v.  Great  Northern 
R.  Co..  122  Minn.  453,  142  NW  727 
[cit  Hinton  v.  Minnesota  Eastern  R. 
Co.,  72  Minn.  339,  75  NW  373;  Shea 
v.  Minneapolis,  etc.,  R.  Co.,  63  Minn. 
228,  65  NW  458-  Southard  v.  Minne- 
apolis, etc..  R.  Co..  60  Minn.  382.  62 
NW  442.  619;  Boehl  v.  Chicago,  etc., 
R.  Co.,   44   Minn.   191.   46   NW  333]. 

Miss. — Kansas  City,  etc.,  R.  Co.  v. 
Heard,  87  Miss.  378,  39  S  1011;  John- 
son v.  Alabama,  etc.,  R.  Co.,  69  Miss. 
191,  11  S  104,  30  AmSR  534:  Mobile, 
etc..  R.  Co',  v.  Tupelo  Furniture  Mfg. 
Co..  67  Miss.  85.  7  S  279.  19  AmSR 
262;  Southern  Express  Co.  v.  Moon, 
39  Miss.  822. 

Mo. — Read  v.  St.  Louis,  etc.,  R.  Co.. 
60  Mo.  199;  McFall  v.  Wabash  R. 
Co.,  117  Mo.  A.  477.  94  SW  570:  Nave 
v.  Pacific  Express  Co.,  19  Mo.  A.  563; 
Schutter  v.  Adams  Express  Co.,  6  Mo. 
A.   316. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297.  77  P  642. 

N.  H.— Hall  v.  Cheney.  36  N.  H.  26. 

N.  T. — Arend  v.  Liverpool,  etc..  SS. 
Co..  6  Lans.  457,  64  Barb.  118;  New- 
stadt  v.  Adams.  12  N.  Y.  Super.  43; 
Koenlngsheim  v.  Hamburg  American 
Packet    Co.,    12    Daly    123;    Fenn    v. 


Tlmpson,  4  E.  D.  Smith  276;  Bowden 
v.  Fargo,  22  NTS  890:  Brooks  v. 
Dinsmore,  8  NYS  687  [aff  6  NYS 
2811. 

N.  C. — Lyon  v.  Atlantic  Coast  Line 
R.  Co..  165   N.  C.  143.   81  SE  1. 

Oh. — U.  S.  Express  Co.  v.  Backman, 
28  Oh.  St.  144;  Davidson  v.  Graham, 
2  Oh.  St.  131. 

Okl. — Patterson  v.  Missouri  R.  Co.. 
24  Okl.  747,  755.  104  P  31  [quot 
Cyc]. 

Pa. — Verner  v.  Sweltser,  32  Pa. 
208;  Menner  v.  Delaware,  etc..  Canal 
Co.,   7   Pa.   Super.   135. 

S.  C. — Baker  v.  Brinson,  48  S.  C.  L. 
201.  67  AmD  648. 

Wis. — Browning  v  i :  odrlch  Transp. 
Co.,  78  Wis.  391,  47  NW  428,  23  Am 
SR   414.   10   LRA   415. 

Eng. — Robinson  v.  Great  Western 
R  Co.,  1  Hirr.  &  R.  97. 

[a]  Thus  (1)  defendant  In  an  ac- 
tion for  injury  to  goods  while  In  its 
possession  as  carrier  has  the  burden 
of  showing  its  exemption  from  lia- 
bility, under  the  provision  of  the  b'll 
of  lading  that  it  shall  not  be  liable 
for  injury  by  robbery,  riots,  and 
strikes.  Louisville,  etc.,  R.  Co.  v. 
Dunlap.  148  Ala.  23,  41  S  826.  (2) 
Where  on  shipment  of  a  carload  of 
hogs  two  were  missing  on  their  de- 
livery by  the  carrier,  the  burden  of 
proof  was  on  the  carrier  to  show 
that  the  loss  fell  within  a  provision 
exempting  it  from  liability  in  con- 
sequence of  the  escape  of  any  of  the 
stock  through  the  doors  and  openings 
in  the  cars.  The  Polynesia,  16  Fed. 
702;  Bearse  v.  Ropes,  2  F.  Cas.  No. 
1,192,  1  Sprague  331;  The  Compta.  6 
F.  Cas.  No.  3,069,  4  Sawy.  375;  The 
Emma  Johnson,   8   F.  Cas.  No.   4,465, 

1  Sprague  627;  Hooper  v.  Rathbone. 
12  F.  Cas.  No.  6,676,  Taney  619;  The 
Keokuk,  14  F.  Cas.  No.  7,721,  1  Biss. 
522  [aff  9  Wall.  526,  19  L.  ed.  746]; 
King  v.  Shepherd,  14  F.  Cas.  No. 
7,804,  3  Story  349;  The  Mollis  Moh- 
ler,  17  F.  Cas.  No.  9.701,  2  Biss.  605 
[aff  21  Wall.  230.  22  L.  ed.  4851: 
Muller  v.  Iglnla,  17  F.  Cas.  No.  9.917; 
The  Ocean  Wave.  18  F.  Cas.  No. 
10,416,  3  Biss.  317;  The  Sloga,  22  F. 
Cas.  No.  12.955.  10  Ben.  815:  The 
William  Taber.  30  F.  Cas.  No.  17.767. 

2  Ben.  329;  McFall  v.  Wabash  R. 
Co..  117  Mo.  A.  477.  94  SW  670. 

[b]  Xieakage,  nut,  or  breakage.— 
Where  the  bill  of  lading  exempted 
the  carrier  from  liability  for  "leak- 
age, .  rust,  or  breakage.  If  properly 
stowed,"  It  was  held  that  the  burden 
was  on  the  carrier  to  show  proper 
stowage.  Western  Mfg.  Co.  v.  The 
Guiding  Star.  37  Fed.  641;  Edwards 
v.  Steamer  Cahawba,  14  La.  Ann. 
224. 

11.  Adams  Express  Co.  v.  Loeb, 
6   Ky.  Op.   7. 

18.  Adams  Express  Co.  v.  Guth- 
rie, 8  Ky.  Op.  4S4. 

13.  Irish  v.  Milwaukee,  etc.,  R. 
Co.,  19   Minn    376.    18  AmR  840. 


14.  Harris  v.  Northern  Indiana 
R.  Co.,  20  N.  Y.  232. 

18.  Le  Sage  v.  Great  Western  R. 
Co.,  1  Daly  (N.  Y.)  806;  Acklev  t. 
Kellogg,  8  Cow.  (N.  Y.)  223;  Hand 
v.  Baynes,  4  Whart.  (Pa.)  204,  32 
AmD  54. 

16.  Chicago,  etc..  R.  Co.  v.  Stouf- 
fer,  (Ind.  A)  111  NE  809:  Louisville, 
etc.,  R.  Co.  v.  Southern  Seating,  etc, 
Co..  157  Ky.  772.  164  SW  90;  Henry 
Bromschwlg  Tailors'  Trimming  Co. 
v.  Missouri,  etc.,  R.  Co.,  166  Mo.  A 
860,  147  SW  176;  Merrltt  Creamery 
Co.  v.  Atchison,  etc.,  R.  Co..  128  Mo. 
A  420,  107  SW  462;  Grler  v.  8t 
Louis  Merchants  Bridge  Terminal  R. 
Co.,  108  Mo.  A.  665,  84  SW  168;  Doan 
v.  St.  Louis,  etc..  R.  Co.,  88  Mo.  A. 
408;  Suiter  v.  Chicago,  etc.,  R.  Co, 
84   Nebr.   266,    L21   NW  113. 

[a]  A  presumption  of  nagllgsaoe 
arises,  if  property  is  damaged  while 
in  the  carrier's  possession,  and  the 
burden  is  on  it  to  bring  itself 
within  the  exceptions.  Suiter  ▼.  Chi- 
cago, etc.,  R.  Co.,  84  Nebr.  256,  121 
NW  113. 

17.  Taft  Co.  v.  American  Express 
Co.,  133  Iowa  522,  110  NW  897.  119 
AmSR  642:  Denton  v.  Chicago,  etc, 
R.  Co.,  52  Iowa  161,  2  NW  1093.  35 
AmR  262;  Hurst  v.  St.  Louis,  etc., 
R.  Co.,  117  Mo.  A  25,  94  SW  794: 
Willard  v.  Chicago,  etc  R.  Co,  150 
Wis.  234.  136  NW  646.  And  see  Yonts 
v.  Missouri  Pac.  R.  Co,  174  Mo.  A 
482,  160  SW  832  (holding  that 
where,  in  an  action  against  a  carrier 
for  damage  to  corn  in  transit,  plain- 
tiff specially  pleaded  that  the  dam- 
age resulted  from  defendant's  negll- 

fence  in  placing  the  corn  In  a  de- 
ective  car  at  the  point  of  shipment 
and  in  negligently  permitting  it  to 
be  handled  and  exposed  to  dirt,  etc, 
in  transferring  it  through  an  eleva- 
tor to  another  car.  he  was  bound  to 
prove  the  particular  negligence 
charged,  and  was  not  entitled  to  rely 
on  proof  that  the  corn  was  in  good 
condition  when  delivered  at  the  point 
of  shipment  and  was  not  so  when  re- 
ceived at  destination,  as  establish- 
ing a  prima  facie  case). 

[a]  ninstrstions  r  Where.  In  an 
action  against  a  carrier  for  negli- 
gence In  the  transportation  of  fruit 
plaintiff  specifically  alleged  that  the 
negligence  consisted  in  transporting 
the  fruit  In  a  refrigerator  car  with 
the  ventilators  closed,  plaintiff  was 
bound  to  prove  the  negligence  al- 
leged, and  was  not  entitled  to  rely 
on  the  presumption  of  negligence 
arising  from  proof  that  the  fruit  was 
sound  when  delivered  to  the  carrier 
and  damaged  when  it  reached  its 
destination.  Hurst  v.  St.  Louis,  etc 
R.  Co,  117  Mo.  A.  25.  94  SW  794. 

18.  Contractual  limitations  plac- 
ing tardea  of  proving  negligence  oa 
shipper  see  supra  t  232. 

19.  See  cases  Infra  notes  21-27. 

20.  See  cases  Infra  notes  21-27. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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negligence  on  its  part;21  and  this  rule  has  been  held 
specially  applicable  in  case  of  loss  by  fire,  where 
that  is  a  liability  excepted  in  the  contract.22  On 
the  other  hand,  an  equally  large  number  of  deci- 
sions hold  that,  where  the  carrier  shows  the  loss  to 
be  within  an  excepted  cause,  either  at  common  law 


or  under  a  valid  contract  exemption,  it  is  not  bound 
to  go  further  and  explain  the  particulars  of  the  loss 
or  injury  for  the  purpose  of  showing  that  it  was 
free  from  negligence  in  connection  therewith,  but 
that  the  burden  of  proving  negligence  such  as  will 
render  the  carrier  liable  notwithstanding  the  com- 


81.  Ala. — Atlantic  Coast  Line  R. 
Co.  v.  Rice,  168  Ala.  265,  52  S  918.  29 
LRANS  1214,  AnnCasl912B  389; 
Central  of  Georgia  R.  Co.  v.  Burton, 
1S5  Ala.  425.  61  S  SA;  Southern  Ex- 
press Co.  v.  Ramey,  164  Ala.  206,  51 
S  314;  Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  S  95;  Mouton  v.  Louis- 
ville, etc.,  R.  Co..  128  Ala.  537,  29  S 
♦02;  Louisville,  etc.,  R.  Co.  v.  Cow- 
herd. 120  Ala.  51,  23  S  793;  Louis- 
ville, etc.,  R.  Co.  v.  Touart,  97  Ala. 
514.  11  S  766;  Alabama  Great  South- 
ern R.  Co.  v.  Little,  71  Ala.  611; 
Qrey  v.  Mobile  Trade  Co.,  65  Ala. 
387,  28  AmR  729;  South,  etc.,  Ala- 
bama R.  Co.  v.  Henleln,  52  Ala.  606, 
23  AmR  578:  Mobile,  etc..  R.  Co.  v. 
Jarboe.  41  Ala.  644;  Steele  v.  Town- 
send.  37  Ala.  247,  79  AmD  49.  This 
principle  was  applied  where  the  car- 
rier was  sought  to  be  charged  as  a 
warehouseman.  Southern  R.  Co.  v. 
Aldredge.  142  Ala.  368.  88  S  805. 

Ga.— -Western,  etc.,  R.  Co.  v.  Sum- 
merour,  139  Ga.  645.  77  SB  802:  At- 
lanta, etc.,  R.  Co.  v.  Jacobs'  Phar- 
macy Co.,  136  Ga.  113,  68  SB  1039; 
Central  of  Georgia  R.  Co.  v.  Hall, 
124  Ga.  322.  52  SE  679.  110  AmSR 
170.  4  LRANS  898,  4  AnnCas  128; 
Georgia  Southern,  etc.,  R.  Co.  v. 
Johnson,  King  &  Co..  121  Ga.  231.  48 
SE  807;  Cooper  v.  Raleigh,  etc.,  R. 
Co,  110  Ga.  659,  86  SB  240:  Georgia 
R,  etc..  Co.  v.  Keener.  93  Ga.  808,  21 
SE  2S7.  44  AmSR  197;  Central,  eta. 
Co.  v.  Hasselkus,  91  Ga.  382,  17  SE 
828,  44  AmSR  37;  Richmond,  etc..  R. 
Co.  v.  White.  88  Oa.  805.  15  SE  802: 
Richmond,  etc.,  R.  Co.  v.  Benson,  86 
Ga.  203.  12  SB  357.  22  AmSR  446: 
Columbus.  et&,  R.  Co.  v.  'Kennedy.  78 
Ga.  646,  3  SB  267;  Wallace  v.  San- 
ders. 42  Oa.  486;  Berry  v.  Cooper,  28 
Ga.  543;  Southern  R.  Co.  v.  Frank, 
5  Ga.  A.  574,  63  SE  656:  Atlanta,  etc.. 
R  Co.  v.  Broome.  3  Ga.  A.  641.  60 
SE  356;  Carter  v.  Southern  R.  Co., 
3  Oa.  A.  34.  69  SB  209:  Southern  R. 
Co.  v.  Montag,  1  Ga.  A.  649,  57  SE 
932. 

III. — Adams  Express  Co.  v.  Stet- 
taners,  61  111.  184.  14  AmR  67:  Michi- 
gan Cent.  R.  Co.  v.  Osmus.  129  111.  A. 
79. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Brown  90  SW  567.  28  KyL  772;  Mer- 
chants Dispatch  Transp.  Co.  v.  Hos- 
klns,  14  KyL  927;  Louisville,  etc.,  R. 
Co.  v.  Thompson.  13  KyL  973:  Adams 
Express  Co.  v.  Crawford,  8  KyL  619. 

La. — Mahon  v.  Steamer  Olive 
Branch,  18  La.  Ann.  107;  Steamer 
Jean  Webre  v.  Carter,  12  La.  Ann. 
446;  Truxillo  v.  Texas,  etc.,  R.  Co.,  7 
La.  A.  (Orleans)  18.  But  see  Infra 
note  23. 

Minn. — McOrath  v.  Northern  Pac. 
R.  Co..  121  Minn.  -258,  141  NW  164: 
Fockens  v.  U.  S.  Express  Co.,  99 
Hinn.  404.  109  NW  834;  Hinton  v. 
Eastern  R.  Co..  72  Minn.  837.  75  NW 
173;  Shea  v.  Minneapolis,  etc.,  R.  Co., 
61  Minn.  228,  65  NW  468;  Hull  v. 
Chicago,  etc.,  R.  Co..  41  Minn.  510, 
41  NW  391.  16  AmSR  722,  6  LRA 
587;  Shriver  v.  Sioux  City,  etc.,  R. 
Co.,  24  Minn.  606.  31  AmR  363.  See 
also  Brennlsen  v.  Pennsylvania  R. 
Co.,  101  Minn.  120.  Ill  NW  946: 
Brennlsen  v.  Pennsylvania  R.  Co..  100 
Minn.  102,  110  NW  362,  10  AnnCas 
169.  Compare  Whltaker  v.  Chtcatro. 
etc,  R  Co..  115  Minn.  140,  131  NW 
1061  (holding  that,  where  the  evi- 
dence shows  that  property  delivered 
to  a  carrier  for  transportation  was 
in  a  sound  condition  when  delivered 
and  In  a  damaged  condition  at  its 
destination,  the  burden  remains  on 
plaintiff  throughout  the  trial  to  show 
negligence  on  the  part  of  the  carrier, 
but  that  evidence  of  this  character 
raises  a  presumption  of  negligence 
on  the  part  of  the  carrier  which  it 
must  overcome);   Jones   v.   Minneap- 


olis, etc.,  R.  Co.,  91  Minn.  229.  97 
NW  893.  103  AmSR  607  (holding 
that,  in  an  action  for  loss  of  goods, 
where  it  is  shown  that  the  loss  was 
due  to  an  overpowering  cause,  the 
burden  is  on  plaintiff  to  establish 
negligence  of  the  carrier). 

Miss. — Southern  Express  Co.  v. 
Selde,  67  Miss.  609,  7  S  547;  Chicago, 
etc.,  R.  Co.  v.  Abels,  60  Miss.  1017. 

Mo. — Levering  v.  Union  Transp., 
etc..  Co..  42  Mo.  88.  97  AmD  320; 
Davis  v.  Wabash,  etc.,  R.  Co..  13 
Mo.  A.  449  [rev  on  other  grounds  89 
Mo.  340,  1  SW  827];  Drew  v.  Red 
Line  Transit  Co..  3  Mo.  A.  495:  Lupe 
v.  Atlantic,  etc.,  R.  Co..  3  Mo.  A.  77; 
Kirby  v.  Adams  Express  Co.,  2  Mo. 
A.  369.  That  this  Is  no  longer  the 
rule  In  Missouri  see  infra  note  23. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont  297,  72  P  642. 

N.  T. — Heyl  v.  Inman  88.  Co..  14 
Hun  564;  Blum  v.  Monehan,  86  Misc. 
179,  78  NTS  162;  Glblln  v.  National 
SS.  Co.,  8  Misc.  22,  28  NTS  69  [aff 
152  N.  Y.  633  mem.  46  NE  1147  mem]. 
But  Bee  decisions  infra  note  23. 

N.  C. — Lyon  v.  Atlantic  Coast 
Line  R.  Co.,  165  N.  C.  143.  SI  SKI; 
Pe#le  v.  Atlantic  Coast  Line  R.  Co.. 
149  N.  C.  390.  63  SE  66;  Everett  V. 
Norfolk,  etc..  R.  Co..  138  N.  C.  68.  50 
SE  557,  1  LRANS  985:  Parker  v.  At- 
lantic Coast  Line  R.  Co.,  133  N.  C.  335, 
45  SE  658,  63  LRA  827;  Parker  v. 
Atlantic  Coast  Line  R.  Co..  131  N.  C. 
827.  43  SE  1005;  Hlnkle  v.  Southern 
R.  Co..  126  N.  C.  932,  36  SE  34S,  78 
AmSR  685;  Mitchell  v.  Carolina  Cent. 
R.  Co.,  124  N.  C.  236.  32  SE  671,  44 
LRA  515.  Compare  Smith  v.  North 
Carolina  R.  Co.,  64  N.  C.  235. 

Oh. — Union  Express  Co.  v.  Graham. 
26  Oh.  St.  596;  Graham  v.  Davis.  4 
Oh.  St.  362,  62  AmD  286;  Pennsyl- 
vania Co.  v.  Toder,  25  Oh.  Cir.  Ct.  32. 
Contra  Chllds  v.  Little  Miami  R.  Co., 
1  Cine  Super.  480. 

S.  C. — Ferguson  v.  Southern  R.  Co., 
91  8.  C.  61,  74  SB  129;  Gllllland  v. 
Southern  R.  Co.,  85  8.  C.  26.  67  SE 
20,  137  AmSR  861.  27  LRANS  1106; 
Davis  v.  Blue  Ridge  R.  Co.,  81  8.  C. 
466,  62  SE  866;  Baker  v.  Brlnson, 
42  S.  C.  L.  201,  67  AmD  648;  Swin- 
dler v.  Hllllard,  31  S.  C.  L.  286,  46 
AmD    722. 

Tenn. — Pennsylvania  R,  Co.  v. 
Naive,  112  Tenn.  289.  79  SW  124.  64 
LRA  443;  Louisville,  etc.,  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  653.  14 
SW  314;  Turney  v.  Wilson,  7  Yerg. 
339,  27  AmD  615.  But  see  infra  note  28. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rich- 
mond. 94  Tex.  571,  63  SW  619:  St, 
Louis,  etc.,  R.  Co.  v.  Brosius.  47  Tex. 
Civ.  A.  647,  105  SW  1131:  Houston, 
etc.,  R.  Co.  v.  Bath,  17  Tex.  Civ.  A. 
697.    44    SW   696. 

W.  Va. — Brown  v.  Adams  Express 
Co..  15  W.  Va. -812;  Baltimore,  etc., 
R.  Co.  v.   Morehead,   5  W.   Va.   293. 

[a]  Season  for  this  view. — This 
rule  Is  supported  by  the  argument 
that  the  facts  are  peculiarly  within 
the  knowledge  of  the  carrier,  and  it 
is  practicable  for  him  to  show  due 
care,  at  least  in  a  general  way,  while 
it  may  be  impracticable  for  the  owner 
to  show  want  of  care,  even  though 
there  has  been  in  fact  negligence  in 
the  transportation  of  the  goods  by  the 
carrier.  Newstadt  v.  Adams,  12  N.  T. 
Super.  43;  Peele  v.  Atlantic  Coast 
Line  R  Co..  149  N.  C.  390,  63  8E  66; 
Mitchell  v.  Carolina  Cent.  R.  Co.,  124 
N.  C.  236,  32  SE  671,  44  LRA  515; 
Pinkussohn  Cigar  Co.  v.  Clyde  SS. 
Co.,  101  8.  C.  429.  86  SE  1060  [clt 
Crawford  v.  Southern  R.  Co.,  56  S.  C. 
136,  34  SE  801;  Johnston  v.  Rich- 
mond, etc.,  R.  Co.,  39  S.  C.  55.  17  SE 
612. 

[b]  "The  shipper  makes  a  prima 
fade  ease  against  the  carrier,  when 
he  shows  the  goods  were  not  deliv- 


ered. This  casts  the  onus  on  the  car- 
rier, to  show  that  the  loss  occurred 
from  a  danger  of  the'  river,  or  from 
fire:  and  he  must  also  prove  a  prima 
facie  case  of  diligence  on  his  part. 
This,  of  course,  implies  a  river- 
worthy  vessel,  properly  furnished 
and  appointed,  competent  and  suffi- 
cient officers  and  crew,  and  care  and 
vigilance  to  prevent  danger,  and  to 
avert  it  when  Impending.  Any  de- 
ficiency in  the  skill  or  watchfulness 
of  the  officers  or  crew,  In  the  matter 
of  their  special  function;  in  the  ap- 
paratus to  extinguish  fire,  or  in  its 
whereabouts  or  readiness  for  prompt 
present  use.  or  In  prompt  and  visor- 
ous  effort  to  extinguish  a  fire  when 
It  originates,  would  fall  short  of 
proving  a  prima  facie  case  of  dili- 
gence. Grey  v.  Mobile  Trade  Co., 
56  Ala.  387,  399,  28  AmR  729. 

[c]  Bute  applied. — (1)  It  Is  the 
general  rule  that,  to  avail  itself  of 
the  act  of  God  as  an  excuse,  the 
burden  Is  on  the  carrier  to  show,  not 
only  that  the  act  of  God  ultimately 
caused  the  loss,  but  also  that  Its  own 
negligence,  did  not  contribute  thereto. 
Charleston,  etc.,  R.  Co.  v.  Nixon  Gro- 
cery Co..  142  Ga.  343,  82  SB  893; 
Central  of  Georgia  R.  Co.  v.  Hall,  124 
Ga.  322,  62  SE  879,  110  AmSR  170,  4 
LRANS  898.  4  AnnCas  128;  Deaver- 
Jeter  Co.  v.  Southern  R.  Co.,  95  8.  C. 
485,  79  SE  709.  (2)  Under  a  contract 
for  interstate  shipment  of  stock  ex- 
empting the  carrier  from  its  usual 
liability,  the  burden  is  on  It  to  ex- 
exempt  Itself  by  showing  that  Injury 
thereto  resulted,  not  from  Its  negli- 
gence, but  from  the  breach  of  con- 
tract or  negligence  of  the  owner  or 
shipper.  Gllllland  v.  Southern  R. 
Co.„  85  8.  C.  26,  67  SE  20,  1S7  AmSR 
861,  27  LRANS  1106. 

[d]  la  renxisylvanla  (1)  the  rule 
that,  if  no  explanation  Is  given  as  to 
how  the  Injury  occurred,  a  presump- 
tion of  negligence  arises  which  Is 
sufficient  to  Justify  a  recovery  in 
cases  where  there  Is  no  other  proof 
than  that  of  the  delivery  of  the 
goods  to  the  carrier  in  good  condi- 
tion and  their  arrival  at  point  of  des- 
tination in  a  damaged  condition. 
Schaeffer  v.  Philadelphia,  etc.,  R.  Co., 
168  Pa.  209,  31  A  1088.  47  AmSR  884: 
Grogan  v.  Adams  Express  Co.,  114 
Pa.  623.  7  A  134,  60  AmR  360;  Ameri- 
can Express  Co.  v.  Sands,  55  Pa.  140; 
Adams  Express  Co.  v.  Holmes,  6  Pa. 
Cas.  167,  9  A  166;  Vuille  v.  Pennsyl- 
vania R  Co.,  42  Pa.  Super.  567.  (2)  On 
the  other  hand,  where  there  is  proof 
of  the  fact  of  the  injury  and  the  man- 
ner of  Its  occurrence,  In  circum- 
stances which  do  not  import  negli- 
gence, there  is  no  liability  on  the 
carrier  whose  contract  was  for  a 
limited  liability  only,  except  on  proof 
of  negligence  as  an  Inducing  cause 
of  the  Injury,  and  the  burden  of 
making  such  proof  is  upon  plaintiff. 
Buck  v.  Pennsylvania  R.  Co.,  150  Pa. 
170,  24  A  678,  30  AmSR  800;  Penn- 
sylvania R.  Co.  v.  Ralordon,  119  Pa. 
577.  13  A  324,  4  AmSR  670;  Patter- 
son v.  Clyde,  67  Pa,  500;  Colton  v. 
Cleveland,  etc..  R.  Co..  67  Pa.  211,  5 
AmR  424;  Farnham  v.  Camden,  etc., 
R.  Co.,  66  Pa.  63;  Goldey  v.  Pennsyl- 
vania R.  Co.,  30  Pa.  242,  72  AmD  703; 
Keller  v.  Pennsylvania  R.  Co.,  46  Pa. 
Super.  383. 

[el  Xn  Xtoulslaaa  under  Rev.  Civ. 
Code  (1870)  art  2754,  carriers  are 
liable  for  loss  or  damage  unless  they 
prove  that  it  was  occasioned  by  acci- 
dental and  uncontrollable  events. 
Lehman  v.  Morgan's  Louisiana,  etc., 
R..  etc.,  Co..  115  La.  1.  38  S  678.  112 
AmSR  259.  70  LRA  562.  6  AnnCas 
818:  Truxillo  v.  Texas,  etc.,  R.  Co., 
7  La.  A.   (Orleans)   18. 

22.  Ala. — Louisville,  etc,  R.  Co. 
v.    Gldley,    119    Ala.    623,    24    8    763; 
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mon-law  or  contract  exception,  is  on  plaintiff,23  and 
this  rale  would  seem  to  be  especially  applicable 
where  the  contract  is  that  the  carrier  shall  not  be 
liable  except  in  case  of  negligence."  However, 
aside  from  any  question  as  to  which  of  the  fore- 
going views  is  the  correct  one,  it  is  clear  that  evi- 

Loulsville,  etc.,  R.  Co.  v.  Touart,  97 
Ala.  514,  11  S  756'  Grey  v.  Mobile 
Trade  Co.,  65  Ala.  387,  28  AmR  729. 

Ga. — Berry  v.  Cooper,  28  Ga.  543. 

Ky. — Merchants'  Dispatch  Transp. 
Co.  v.  Hosklns,  14  KyL  927;  New- 
port News,  etc.,  Co.  v.  Holmes,  14 
KyL  883;  Louisville,  etc.,  R.  Co.  v. 
Barbour,  9  KyL  934. 

Minn. — Southard  V.Minneapolis,  etc., 
R.  Co.,  60  Minn.  382,  62  NW  442.  619. 

Miss..— NewbergeT  Cotton  Co.  v. 
Illinois  Cent.  R.  Co.,  75  Miss.  303,  23 
S  186;  Chicago,  etc.,  R.  Co.  v.  Abels, 
60  Miss.  1017;  Chicago,  etc.,  R.  Co. 
v.   Moss,  60   Miss.   1003,   45  AmR  428. 

Oh. — Erie  R.  Co.  v.  Lockwood,  28 
Oh.  St.  358;  U.  S.  Express  Co.  v. 
Backman,  28  Oh.  St.  144. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rich- 
mond, 94  Tex.  671,  63  SW  619;  Hous- 
ton, etc..  R.  Co.  v.  McFadden,  91  Tex. 
194,  40  SW  216,  42  SW  593;  Missouri 
Pac.  R.  Co.  v.  China  Mfg.  Co.,  79  Tex. 
26,  14  SW  785;  Ryan  v.  Missouri, 
etc.,  R.  Co..  65  Tex.  13,  57  AmR  589: 
Southern  Pac.  Co.  v.  Wetherford 
Cotton  Mills,  (Civ.  A.)  134  SW  778; 
Kansas  City  Southern  R.  Co.  v.  Rose- 
brook-Josey  Grain  Co.,  (Civ.  A.)  114 
SW  436;  Baltimore,  etc.,  R.  Co.  v. 
Oriental  Oil  Co.,  61  Tex.  Civ.  A.  336, 
111  SW  979;  Texas,  etc.,  R.  Co.  V. 
Dishman,  38  Tex.  Civ.  A.  277,  85  SW 
319;  St.  Louis  Southwestern  R.  Co. 
v.  Mclntyre,  36  Tex.  Civ.  A.  399,  82 
SW  346;  Houston,  etc.,  R.  Co.  v. 
Bath,  17  Tex.  Civ.  A.  697,  44  SW  695; 
Galveston,  etc.,  R.  Co.  v.  Efron,  (Civ. 
A.)  38  SW  639;  Texas,  etc.,  R.  Co.  v. 
Payne,  15  Tex.  Civ.  A.  68,  38  SW  366; 
St.  Louis,  etc.,  R.  Co.  v.  Martin,  (Civ. 
A.)   36  SW  28. 

S3.  U.  S. — Western  Transp.  Co.  v. 
Downe,  11  Wall.  129,  20  L.  ed. 
160;  Memphis,  etc.,  R.  Co.  v.  Reeves, 
10  Wall.  176,  19  L.  ed.  909";  New 
Jersey  Steam  Nav.  Co.  v.  Bos- 
ton Merchants'  Bank,  6  How.  344,  12 
L.  ed.  465;  Washburn-Crosby  Co.  v. 
Johnston.  126  Fed.  273.  60  CCA  187; 
The  Henry  B.  Hyde,  90  Fed.   114,   32 


CCA  534  faff  82  Fed.  681];  The  War 
ren  Adams,  74  Fed.  413,  20  CCA  486; 
The  Flintshire,  69  Fed.  471;  The  Hin- 
doustan,  67  Fed.  794,  14  CCA  650;  The 
Barracouta,  39  Fed.  288;  The  Jeffer- 
son, 31  Fed."  489;  The  New  Orleans, 
26  Fed.  44;  The  Montana,  17  Fed. 
877;  Werthelmer  v.  Pennsylvania  R. 
Co.,  1  Fed.  232,  17  Blatchf1.  4  21;  The 
Delhi,  7  F.  Cas.  No.  3770,  4  Ben.  845; 
Hunt  v.  The  Cleveland,  12  F.  Cas. 
No.  8,885,  6  McLean  76.  Newb.  Adm. 
221;  The  Invincible,  13  F.  Cas.  No. 
7,056,  1  Lowell  225;  The  Neptune.  17 
F.  Cas.  No.  10,118.  6  Blatchf.  193; 
The  Perelre.  19  F.  Cas.  No.  10,979,  8 
Ben.  S0J;  The  Rocket,  20  F.  Cas.  No. 
11.975,  1  Blss.  354;  Six  Hundred  and 
Thirty  Casks  of  Sherry,  22  F.  Cas. 
No.  12.9J8,  14  Blatchf.  617;  Turner 
v.  The  Black  Warrier,  24  F.  Cas.  No. 
14,253,  McAll.  181:  Van  Schaack  v. 
Northern  Transp.  Co.,  28  F.  Cas.  No. 
16,876,  3  Blss.  394;  Vaughan  v.  Six 
Hundred  and  Thirty  Casks  of  Sherry 
Wine,  28  F.  Cas.  No.  16,900,  7  Ben.  60S. 

Ariz. — Santa  F6,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  Ariz.  186, 
108  P  467. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Bone,  5£  Ark.  26.  11   SW  958. 

Hawaii. — Honolulu  Rapid  Transit, 
etc.,  Co.  v.  American-Hawaiian  SS. 
Company,  3  Hawaii  Fed.  11. 

Ind. — Insurance  Co.  of  North 
America  v.  Lake  Brie,  etc..  R  Co.. 
162  Ind.  333.  53  NE  382;  Indianapolis, 
etc.,  R.  Co.  v.  Forsythe,  4  Ind.  A.  326. 
29  NE  1138.  Compare  Pittsburgh, 
etc.,  R  Co.  v.  Mitchell.  175  Ind.  196, 
91  NE  736,  93  NE  996. 

Iowa. — Gilbert  v.  Chicago,  etc.,  R. 
Co..  166  Iowa  440,  446,  136  NW  911 
[quot  Cyc];  Mitchell  v.  U.  S.  Express 


Co..  46  Iowa  214. 

Kan. — Kansas  Pac.  R.  Co.  v.  Reyn- 
olds. 8  Kan.  623;  Kallman  v.  U.  S. 
Express  Co.,  3  Kan.  206. 

La. — Kelham  v.  Steamship  Kens- 
ington, 24  La.  Ann.  100;  Kirk  v.  Fal- 
som,  23  La.  Ann.  584;  New  Orleans 
Mut.  Ins.  Co.  v.  New  Orleans,  etc.,  R 
Co.,  20  La.  Ann.  302;  Price  v.  Uriel, 
10  La.  Ann.  413;  Mississippi  Valley 
Transp.  Co.  v.  Fosdlck,  Mann.  Cnrep. 
Cas.  3.     But  see  supra  note  21. 

Me. — Morse  v.  Canadian  Pac.  R. 
Co..  97  Me.  77.  53  A  874;  Jordan  v. 
American  Express  Co.,  86  Me.  22S,  29 
A  980;  Sager  v.  Portsmouth,  etc.,  R. 
Co..  31  Me.  228,  60  AmD  659. 

Mo. — Davis  v.  Wabash,  etc.,  R.  Co., 
89  Mo.  340,  1  SW  327;  Read  v.  St. 
Louis,  eta.  R.  Co.,  60  Mo.  199;  Smith 
v. -Gulf,  etc..  R  Co.,  177  Mo.  A.  269, 
164  SW  132;  Bockserman  v.  St. 
Louis,    etc.,   R.    Co.,    169    Mo.   A    168, 

162  SW  389;  McDowell  v.  Missouri 
Pac.  R.  Co.,  167  Mo.  A.  876,  162  SW 
435;  Merritt  Creamery  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  128  Mo.  A  420,  107 
SW  462;  Fulbrlght  v.  Wabash  R.  Co., 
118  Mo.  A.  482,  94  SW  992;  Lamar 
Mfg.  Co.  v.  St.  Louis,  eta,  R.  Co., 
117  Mo.  A.  453,  93  SW  861;  Anderson 
v.  Atchison,  etc.,  R  Co.,  93  Mo.  A. 
677,  67  SW  707;  George  v.  Chicago, 
eta.  R  Co.,  67  Mo.  A  368;  Flynn  v. 
St.  Louis,  eta,  R.  Co.,  43  Mo.  A.  424: 
Witting  v.  St.  Louis,  etc..  R  Co.,  28 
Mo.  A  103;  Hell  v.  St.  Louis,  etc.,  R. 
Co.,  16  Mo.  A  363;  Harvey  v.  Terre 
Haute,  eta.  R  Co.,  6  Mo.  A.  585  [aff 
74  Mo.  638].     But  see  supra  note  21. 

N.  J.— Bobbink  v.  Erie  R.  Co.,  82 
N.  J.  L.  547,  82  A  877. 

N.  Y. — Canfleld  v.  Baltimore,  etc., 
R.  Co..  98  N.  Y.  632.  46  AmR  268; 
Whltworth  v.  Erie  R.  Co..  87  N.  Y. 
413;  Lamb  v.  Camden,  eta,  R..  etc., 
Co.,  46  N.  Y.  271,  7  AmR  327:  West- 
cott  v.  Fargo,  6  Lans.  819,  63  Barb. 
349  [aff  61  N.  Y.  642];  Whltworth  v. 
Erie  R.  Co..  45  N.  Y.  Super.  602  [aff 
87  N.  Y.  418];  Magnln  v.  Dlnsmore, 
38    N.    Y.    Super.    248    [rev    on    other 

grounds  62  N.  Y.  36,  20  AmR  4891; 
ejalon  v.  Woolverton,  31  Misc.  762, 
64    NYS  48.     But  see  supra  note  21. 

Okl. — Armstrong  v.  Illinois  Cent. 
R.  Co.,  26  Okl.  352,  109  P  216,  29 
LRANS  671. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  663,  14 
SW  314.     But  see  supra  note  21. 

Utah. — Shay  v.  Union  Paa  R.  Co., 

163  P  31    (semble). 

Wis. — Kirst  v.  Milwaukee,  etc.,  R. 
Co..  48   Wis.   489,  1   NW  89. 

Eng. — Harris  v.  Packwood.  8 
Taunt   264,  128  Reprint  105. 

[a]  It  la  sufficient  for  defendant 
generally  to  prove  the  loaa  within  an 
exception  without  showing  affirma- 
tively the  particular  and  Identical 
cause  of  loss.  Hill  v.  Sturgeon,  36 
Mo.  212,  86  AmD  149.  And  see  Leh- 
man v.  Morgan's  Louisiana,  etc.,  R., 
etc..  Co.,  2  La.  A.  (Orleans)  236 
(holding  that,  where  under  statute 
the  carrier's  liability  depends  on  neg- 
ligence, general  proof  of  due  care  on 
Its  part  is  sufficient  to  exempt  it 
from  liability  without  showing  the 
particular  facts  of  the  transaction). 
See  also  supra  note  21   [e]. 

[b]  loss  by  fire  (1)  was  held  to 
be  within  the  rule.  Cau  v.  Texas, 
etc.,  R.  Co.,  194  U.  S.  427,  214  SCt 
663,  48  L.  ed.  1063  [aff  113  Fed.  91. 
61  CCA  761;  The  Buckeye,  4  F.  Cas. 
No.  2,084,  7  Biss.  23;  Santa  F«,  etc., 
R.  Co.  v.  Grand  Bros.  Constr.  Co.,  13 
Aria.  186,  108  P  467;  Little  Rock,  etc.. 
R  Co.  v.  Harper,  44  Ark.  208;  Little 
Rock,  etc..  R.  Co.  v.  Corcoran,  40 
Ark.  376;  Little  Rock,  etc.,  R.  Co.  v. 
Talbot,  39  Ark.  523;  Insurance  Co.  of 
North  America  v.  Lake  Erie,  etc.,  R. 
Co..    162    Ind.    333,    58    NE    382;    The 


dence  of  a  loss  or  injury  which  would  not  have 
resulted  in  the  ordinary  course  of  events,  with 
proper  care  on  the  carrier's  part,  is  sufficient  to 
make  out  a  prima  facie  case  of  negligence  and  to 
throw  on  the  carrier  the  burden  of  proving  due  care 
and  vigilance;25  and  this  principle  has  been  applied 

Steam  Boat  Emily  v.  Carney,  E  Kan. 
646;  Louisiana  Red  Cypress  Co.  v. 
Morgans'  Louisiana,  eta,  R,  etc..  Co.. 
7  La.  A.  (Orleans)  143;  Otis  Co.  v. 
Missouri  Pac.  R>  Co.,  112  Mo.  622,  20 
SW  676;  Johnson  v.  West  Jersey, 
etc..  R.  Co.,  78  N.  J.  L.  629.  74  A  498, 
138  AmSR  626,  20  AnnCas  228;  Burke 
v.  Erie  R.  Co.,  134  App.  Div.  413,  119 
NYS  309;  Van  Akin  v.  Erie  R.  Co.. 
92  App.  Div.  23,  87  NYS  871;  Sutro 
v.  Fargo.  41  N.  Y.  Super.  231;  Louis- 
ville, etc.,  R.  Co.  v.  Manchester  Mills, 
88  Tenn.  653.  14  SW  314;  Schaller  v. 
Chicago,  eta,  R.  Co.,  97  Wis.  31.  71 
NW  1042.  (2)  "Accidental  fires,  oc- 
curring without  negligence,  are  fre- 
quent. The  occurrence  of  a  Are  does 
not  alone  justify  the  Inference  of 
negligence.''  Whltworth  v.  Erie  R. 
Co.,  87  N.  Y.  413,  420. 


[c]  Damage  by  wet. — Where  a 
shipping  contract  exempts  the  car- 
rier from  liability  for  damages  by 
wet,  a  shipper  must  establish  that 
the  carrier  negligently  permitted  the 
goods  to  become  wet  by  proving 
affirmatively  some  specific  act  or 
negligence  as  a  proximate  cause  of 
the  injury.  Thyll  v.  New  York,  eta. 
R.  Co.,  84  NYS  176  [aff  92  App.  Div. 
613,  87  NYS  345]. 

[d]  toss  by  flood. — (1)  Where  a 
carrier  which  had  received  a  ship- 
ment of  goods  in  a  good  condition 
delivered  them  in  a  damaged  condi- 
tion to  the  consignee,  proof  that  the 
damage  was  due  entirely  to  a  flood, 
amounting  to  an  act  or  God,  over- 
comes the  prima  facie  case  against 
the  carrier  arising  from  the  accept- 
ance of  the  goods  in  a  good  condi- 
tion and  their  delivery  In  a  damaged 
condition,  and  shifts  the  burden  of 
proof  to  the  shipper  to  show  that 
negligence  of  the  carrier  cooperated 
with  the  act  of  God  in  bringing  about 
the  damage.  Armstrong  v.  Illinois 
Cent.  R.  Co.,  26  Okl.  352,  109  P  216, 
29  LRANS  671.  (2)  In  a  shipper's 
action  for  loss  of  goods,  where  the 
proximate  cause  was  an  unpre- 
cedented flood,  the  burden  was  on 
plaintiff  to  prove  that  the  carrier 
could  have  averted  the  loss  by  the 
exercise  of  reasonable  care  and  skill. 
National  Rice  Mill  Co.  v.  New  Or- 
leans, etc.,  R.  Co.,  132  La.  616,  SI  8 
708.  AnnCasl914D  1099. 

[e]  Under  a  bill  of  lading  provid- 
ing that  negligence  should  not  »• 
presumed  against  the  carrier  and 
charging  a  less  rate  than  under  the 
common-law  liability,  the  burden  was 
on  the  shipper  to  show,  not  only  in- 
jury to  the  goods,  but  also  negligence 
causing  such  injury.  Merchants', 
etc.,  Transp.  Co.  v.  Eichberg,  109  Md. 
211,  71  A  993,  130  AmSR  624. 

84.  Adams  Express  Co.  v.  Loeb, 
7  Bush  (Ky.)  499;  Bankard  v.  Balti- 
more, etd  R.  Co.,  34  Md.  197,  6  AmR 
321;  Piatt  v.  Richmond,  etc.,  R.  Co., 
108  N.  Y.  358,  16  NE  893;  Cochran 
v.  Dlnsmore,  49  N.  Y.  249;  Lands- 
berg  v.  Dlnsmore,  4  Daly  (N.  Y.) 
490;  Campe  v.  Weir,  28  Misc.  243,  68 
NYS  1082;  Schaller  v.  Chicago,  eta, 
R.  Co.,  97  Wis.   81,  71  NW  1042. 

[a]  Contra  of  course  where  the 
rule  prevails  as  stated  supra  text 
and  note  21.  Louisville,  etc.,  R.  Co. 
v.  Cowherd,  120  Ala.  51,  23  S  791; 
Adams  Express  Co.  v.  Stettaners,  61 
111.  184,  14  AmR  67:  Louisville,  eta. 
Mall  Co.  v.  Levey.  11  KyL  286;  and 
cases  supra  note  21. 

25.  U.  S.— Hudson  River  Lighter- 
age Co.  v.  Wheeler  Condenser,  eta, 
Co..  63  Fed.  874:  The  Moravian.  17  P. 
Cas.  No.  9,789,  2  Hask.  15T. 

Conn. — Mears  v.  New  York,  etc.,  R. 
Co.,  75  Conn.  171,  52  A  610,  96  AmSR 
192,  56  LRA  884. 

Ga. — Ohlen  v.  Atlanta,  etc.,  R  Co.. 
2  Ga.  A.  323,  58  SE  611. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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irhere  it  was  sought  to  charge  the  carrier  with  lia- 
bility as  warehouseman  ;M  but  the  presumption  may 
be  overcome  if  the  carrier  can  furnish  satisfactory 
evidence  that  the  injury  resulted  from  some  cause 
other  than  its  own  negligence." 

[i  581]  (2)  Live  Stock— (a)  When  Unattended 
by  Shipper — aa.  View  That  Burden  Bests  on  Car- 
rier to  Negative  Negligence.  According  to  the 
weight  of  authority,  where  it  is  shown  that  live 


stock  not  accompanied  by  the  shipper  was  delivered 
to  the  carrier  in  good  condition  and  that  it  was  not 
delivered,  or  was  received  at  destination  in  bad  con- 
dition, the  burden  is  on  the  carrier  to  show  that  the 
loss  or  injury  was  not  the  result  of  its  negligence.0 
In  some  decisions  the  rule  is  laid  down  even  more 
broadly,  it  being  stated  that  proof  that  live  stock 
delivered  to  the  carrier  was  lost  or  injured  while  in 
its  possession  throws  on  the  carrier  the  burden  of 


Hawaii. — Honolulu  Rapid  Transit, 
etc..  Co.  v.  American-Hawaiian  SS. 
Co.,  1  Hawaii  Feci.  11. 

Ky. — Adams  Express  Co.  v.  Hund- 
ley, 145  Ky.  7,  139  BW  1084;  Adams 
Express  Co.  v.  Walker,  119  Ky.  121, 
83  SW  106,  26  KyL  1025,  67  LRA  412; 
Ohio,  etc..  R.  Co.  v.  Tabor,  92  Ky. 
(OS.  32  SW  168,  26  SW  18,  17  KyL 
568,  1411,  84  LRA  68S. 

Minn. — Amnion  v.  Illinois  Cent.  R. 
Co.,  120  Minn.  488,  138  NW  819;  B. 
PreBley  Co.  v.  Illinois  Cent.  R.  Co., 
117  Minn.  299,  186  NW  11;  Cole  v. 
Minneapolis,  etc.,  R.  Co.,  117  Minn. 
13,  1S4  NW  296. 

Mo. — Read  ▼.  St.  Louis,  etc.,  R.  Co., 
(0  Mo.  199;  Ketchum  v.  American 
Merchants'  Union  Express  Co.,  62 
Mo.  290;  Decker  v.  Missouri,  etc.,  R. 
Co..  149  Mo.  A  624,  131  SW  118; 
Anderson  v.  Atchison,  etc.,  R.  Co.,  92 
Mo.  A  677,  67  SW  707;  Heck  v.  Mis- 
souri Pac.  R.  Co.,  61  Mo.  A.  582;- 
Flynn  v.  St.  Louis,  etc.,  R.  Co.,  42 
Mo.  A  424. 

N.  T. — Lamb  v.  Camden,  etc,  R. 
Co..  46  N.  T.  271,  7  AroR  227;  Bur- 
Dell  v.  New  Tork  Cent.  R.  Co.,  46  N. 
T.  184,  6  AmR  61;  Brewster  v.  New 
York  Cent.,  etc.,  R.  Co..  145  App.  Dlv. 
SI,  129  NTS  368;  Rleser  v.  Metropoli- 
tan Express  Co.,  46  Misc.  632,  634,  91 
NTS  170  [cit  Cyc] ;  Hutkoff  v.  Penn- 
sylvania R.  Co.,29  Misc.  770,  61  NTS 
254:  Campe  v.  Weir,  28  Misc.  243.  58 
NTS  1082;  Morris  v.  Wler,  20  Misc. 
586.  46  NTB  412. 

Okl. — Armstrong-  Co.  v.  Illinois 
Cent.  R.  Co,  26  Okl.  362,  109  P  216, 
29  LRANS    671. 

Pa. — Castelluccl  v.  Lehigh  Valley 
R.  Co.,  40  Pa.  Super.  24:  Rhymer  v. 
Delaware,  etc.,  R.  Co.,  27  Pa.  Super. 
345-  Trace  v.  Pennsylvania  R.  Co., 
26  Pa.  Super.  466. 

Tex. — Head  v.  Paclflo  Express  Co.. 
60  Tex.  Civ.  A.  169,  172,  128  SW  682 
Icit  Cyc] ;  Texas,  etc.,  R.  Co.  v.  Lusk, 
(Civ.  A.)  89  SW  798:  Philadelphia 
Fire  Assoc  v.  Loeb,  (Civ.  A)  69  SW 
617. 

Wis. — Browning;  v.  Goodrich 
Transp.  Co..  78  Wis.  391,  47  NW  428, 
23  AmSR  414,  10  LRA  416. 

"Although  the  burden  of  proof  of 
negligence  in  such  cases  unquestion- 
ably rests  upon  the  plaintiff,  yet  he 
is  not  always  required  to  point  out 
the  precise  act  or  omission  in  which 
the  negligence  consists.  Negligence 
may  be  Inferred  from  the  circum- 
stances of  the  case.  Where  the  acci- 
dent is  one  which  In  the  ordinary 
course  of  events  would  not  have  hap- 
pened but  for  the  want  of  proper 
care  on  the  part  of  the  defendant,  it 
is  incumbent  upon  him  to  show  that 
be  had  taken  such  precautions  as 
prudence  would  dictate,  and  his  fail- 
ure to  furnish  the  proof,  where,  if 
it  existed.  It  would  be  within  his 
power,  may  subject  him  to  the  Infer- 
ence that  such  precautions  were 
omitted."  J.  Russell  Mfg.  Co.  v.  New 
Haven  Steamboat  Co.,  60  N.  T.  121, 
127. 

[a]  Illustrations. — (1)  A  carrier 
has  the  burden  of  proving  that  a 
damaged  shipment  of  barreled  goods, 
broken  open  in  transit,  was  so  occa- 
sioned as  to  relieve  it  from  liability. 
Blstany  v.  Fargo,  149  App.  Dlv.  929, 
134  NTS  207.  (2)  The  fact  that  a 
casting  was  shipped  in  good  order 
and  was  found  cracked  on  delivery 
is  presumptive  evidence  of  negli- 
gence on  the  part  of  the  carrier,  and 
casts  on  it  the  burden  of  proving  in 
what  manner  the  breakage  occurred. 
Hudson  River  Lighterage  Co.  v. 
Wheeler  Condenser,  etc,  Co.,  93  Fed. 
374.     (8)   The  destruction  of  goods. 


while  In  the  hands  of  an  express 
company,  by  the  derailment  and 
burning  of  the  car  on  which  they 
were  snipped  gives  rise  to  a  pre- 
sumption of  negligence.  Powers 
Mercantile  Co.  v.  Wells-Fargo,  93 
Minn.  143,  100  NW  735.  (4)  Evi- 
dence that  vegetables,  when  loaded, 
were  In  good  condition,  that  their 
character  was  such  that  if  properly 
handled  they  would  have  reached 
destination  without  damage,  and  that 
they  In  fact  arrived  in  a  damaged 
condition,  is  presumptive  evidence  of 
negligence.  Amnion  v.  Illinois  Cent. 
R.  Co.,  120  Minn.  438,  139  NW  819. 
(6)  Evidence  that  it  took  twenty- 
four  hours  to  transport  cattle  to  a 
certain  place,  when  the  usual  time 
was  from  thirteen  to  fifteen  hours, 
and  that  the  train  was  delayed  at 
more  than  one  place  from  two  to 
four  hours.  Is  sufficient  to  raise  a 
presumption   of  the   carrier's   negll- 

fence.  In  an  action  by  the  shipper 
or  damages.  Anderson  v.  Atchison, 
etc.,  R.  Co..  93  Mo.  A.  677,  67  SW 
707.      (6)    Where    glass    Is   carefully 

Sacked  by  a  competent  person,  and 
silvered  In  good  order  for  shipment 
to  an  express  company,  but  Is  found 
to  be  broken  when  it  reaches  Its  des- 
tination, a  jury  may  draw  an  Infer- 
ence of  fact  that  the  Injury  sus- 
tained was  caused  by  the  negligence 
of  the  carrier;  and  this  is  the  case, 
although  the  glass  was  shipped  un- 
der a  special  contract  by  which  the 
express  company  was  to  be  liable 
only  for  Its  own  acts  of  negligence. 
QrosB  v.  Adams  Express  Co.,  35  Pa. 
Super.  467.  (7)  When  Inanimate 
property  of  a  character  which  Is  not 
by  natural  laws  marked  for  early 
decay  Is  properly  prepared  for  ship- 
ment when  delivered  to  the  carrier, 
and  on  reaching  Its  destination  is* 
found  to  be  badly  damaged,  a  reason- 
able Inference  arises  that  it  was  not 
transported  with  ordinary  care.  The 
Injury  in  such  a  case  is  evidence  of 
negligence,  but  It  is  only  evidence 
ana  the  Inferences  are  to  be  drawn 
by  the  Jury.  Rhymer  v.  Delaware, 
etc.,  R.  Co.,  27  Pa.  Super.  345.  (8) 
Where  a  highly,  perishable  shipment, 
delivered  to  the  carrier  in  good  con- 
dition, arrives  damaged,  there  Is  a 
prima  facie,  but  weak,  presumption 
of  negligence.  Presley  Fruit  Co.  v. 
St.  Louis,  etc.,  R  Co.,  120  Minn.  121, 
163   NW  115. 

B6.  Boies  v.  Hartford,  etc,  R.  Co., 
37  Conn.  272,  9  AmR  847. 

27.  Ga. — Coweta  County  v.  Cen- 
tral of  Georgia  R  Co.,  4  Ga.  A.  94, 
60  SB  1018. 

Ky. — Adams  Express  Co.  v.  Hund- 
ley, 145  Ky.  7,  139  SW  1084. 

Minn. — B.  Pressley  Co.  v.  Illinois 
Cent.  R.  Co.,  117  Minn.  899,  186  NW 
11. 

N.  T. — Price  v.  New  Tork  Cent., 
etc.,  R.  Co.,  121  NTS  338. 

Pa. — Gross  v.  Adams  Express  Co., 
85  Pa  Super.  467. 

[a]  BvMeaoe  held  insufficient  to 
overcome  presumption  of  negligence. 
— (1)  Where  holly  In  shipment  was 
injured  by  freezing,  the  presumption 
of  negligence  of  a  carrier  was  not 
overcome  by  evidence  that  defend- 
ants accepted  the  car  as  loaded  by 
Slalntln*  and  transported  it  without 
elay  to  its  destination.  B.  Presley 
Co.  v.  Illinois  Cent.  R.  Co.,  117  Minn. 
399,  186  NW  11.  (2)  For  other  cases 
in  which  the  evidence  was  held  In- 
sufficient to  overcome  the  presump- 
tion of  negligence  see  Adams  Ex- 
press Co.  v.  Hundley,  145  KyL  7,  139 
SW  1084;  Ammon  v.  Illinois  Cent.  R. 
Co.,  120  Minn.  438,  129  NW  819. 


[b]  Xvuonce  held  sufficient  to 
overcome  presumption  of  aegllgemoe. 

— The  presumption  of  liability  raised 
by  Civ.  Code  (1896)  i  2264,  providing 
that,  on  a  loss,  the  presumption 
Is  against  the  carrier,  is  rebutted 
where.  It  appears  that  the  Injury  was 
caused  by  the  shipper  himself, 
whether  the  act  which  caused  the  In- 
jury Is  due  to  negligence  or  design. 
Coweta  County  v.  Central  of  Georgia 
R.  Co.,  4  Ga.  A.  94,  60  SE  1018. 

[c]  srridenoe  raising  presumption 
that  carrier  did  sot  Injure  fooas<— 
Where  a  carrier  received  household 
goods  In  good  condition,  and  a  stor- 
age company,  receiving  the  same  to 
transport  to  the  shipper's  residence, 
gave  a  receipt  acknowledging  that  the 
goods,  with  the  exception  of  two 
pieces,  were  in  good  order,  and  other 

?>ieces  were  Injured  when  delivered 
o  the  shipper,  the  presumption  was 
that  the  Injury  to  the  other  pieces 
occurred  while  the  goods  were  In  the 
storage  company's  possession,  reliev- 
ing the  carrier  from  liability,  in  the 
absence  of  evidence  that  the  storage 
company  delivered  the  goods  In  the 
same  condition  as  that  in  which  it 
received  them  from  the  carrier. 
Price  v.  New  Tork  Cent,  etc.,  R.  Co., 
121  NTS  838. 

38.  Ala. — Louisville,  etc..  R.  Co.  v. 
Smttha,  146  Ala.  686,  40  S  117; 
Southern  Express  Co.  v.  Ashford,  126 
Ala.   691,   28  S   732. 

Ga. — Georgia,  Southern,  etc,  R. 
Co.  V.  Greer,  2  Ga.  A.  616,  68  SE  782. 

111. — Tate  v.  Missouri  Pac  R.  Co., 
167  111.  A.  106:  Gilchrist  v.  Chicago, 
etc,  R.  Co..  166  111.  A.  117;  Slnsa- 
baugh  v.  Cleveland,  etc.,  R.  Co.,  149 
111.  A.  642:  Wabash  R.  Co.  v.  John- 
son, 114  111.  A.  645;  Baltimore,  etc, 
R.  Co.  V.  Fox,  113  111.  A.  180;  Burke 
v.  V.  S.  Express  Co.,  87  111.  A.  505; 
Chesapeake,  etc.,  R  Co.  v.  Radbourne, 
52  111.  A.   203. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wood- 
ard,  164  Ind.  360,  72  NE  558,  73  NE 
810. 

Iowa. — Mosteller  v.  Iowa  Cent.  R. 
Co.,  163  Iowa  390,  133  NW  748; 
Moore  v.  Chicago,  etc.,  R.  Co.,  161 
Iowa  853,  131  NW  80;  Klnnick  v. 
Chicago,  etc.  R.  Co.,  69  Iowa  666,  29 
NW  772;  McCoy  v.  K.,  etc.,  R.  Co..  44 
Iowa  424.  See  also  Stone  v.  Chi- 
cago, etc,  R.  Co.,  149  Iowa  240,  128 
NW  864. 

Ky. — Cincinnati,  etc,  R.  Co.  v. 
Veatch,  162  Ky.  136,  172  SW  89;  Cin- 
cinnati, etc.,  R.  Co.  v.  Smith,  155  Ky. 
481,  169  SW  987;  Louisville,  etc.,  R. 
Co.  v.  Cecil,  166  Ky.  170,  169  SW 
689;  Louisville,  etc..  R.  Co.  v.  Mc- 
Cllntock,  151  Ky.  455,  162  SW  253; 
McCampbell  v.  Louisville,  etc.,  R. 
Co.,  150  Ky.  723.  150  SW  987:  Illinois 
Cent.  R.  Co.  v.  Word,  149  Ky.  229, 
147  SW  949;  Cincinnati,  etc,  R.  Co. 
V.  Greening,  100  SW  825,  30  KyL 
1180;  Louisville,  etc.,  R  Co.  v. 
Brown,  90  SW  667,  28  KyL  772; 
Adams  Express  Co.  v.  Walker.  119 
Ky.  121,  83  SW  106,  26  KyL  1026,  67 
LRA  412;  Cfowley  v.  Louisville,  etc., 
R.  Co.,  7  KyL  743. 

Minn. — Cole  v.  Minneapolis,  etc.,  R. 
Co.,  117  Minn.  33,  134  NW  29$. 

Mo. — Kolkmeyer  v.  Chicago,  etc., 
R.  Co.,  192  Mo.  A  188.  182  SW  794. 

Nebr. — Church  v.  Chicago,  etc.,  R. 
Co.,  81  Nebr.  615,  116  NW  520;  Chi- 
cago, etc,  R.  Co.  v.  Williams,  61 
Nebr.  608,  85  NW  832,  55  LRA  289; 
Chicago,  etc.,  R  Co.  v.  Witty,  32 
Nebr.  275,  49  NW  183,  29  AmSR  436. 

S.  C. — Mayfield  v.  Southern  R.  Co., 
84  S.  C.  398.  66  SE  406. 


Tenn. — Louisville,    etc,    R.    O 
Wynn,  88  Tenn.  220,  14  SW  811 


:o.  v. 
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showing  that  the  loss  or  injury  was  not  due  to  its 
negligence.29  However,  the  carrier  will  be  relieved 
from  liability  if  it  can  show  that  it  has  provided 
all  reasonable  means  of  transportation,  and  has 
exercised  that  degree  of  care  in  transporting  the 
property  which  the  nature  of  the  property  re- 
quires. It  need  not  go  further  and  make  a 
specific  explanation  as  to  how  the  injury  occurred.81 
Sickness  of  live  stock.  An  important  limitation 
on  the  foregoing  principles,  recognized  by  some  de- 
cisions and  perfectly  sound  in  principle,  is  that 
where  a  recovery  is  sought  for  the  sickness  of  live 
stock  in  transit,  or  from  death  resulting  from  sick- 


Tex. — International,  etc.,  R.  Co.  v. 
Nowaskl.  48  Tex.  Civ.  A.  144,  106  SW 
437:  Thomas  v.  Wells-Fargo  Express 
Co.,  (Civ.  A.)  96  SW  723. 

Utah.— Rick  v.  Wells,  89  Utah  130, 
115  P  991. 

"Any  other  rule,"  is  is  said,  "would 
place  the  shipper  practically  without 
any  remedy  In  case  of  loss  or  dam- 
age to  live  stock  occasioned  by  the 
negligence  of  the  carrier."  Church 
v.  Chicago,  etc.,  R.  Co.,  81  Nebr.  615, 
619.  116  NW  520. 

[al  "UM  chief  reason  for  casting 
the  Burden  of  proof  on  the  carrier  is 
that,  ordinarily,  freight  Is  delivered 
over  to  him  exclusively  and  the 
shipper  cannot  well  know  anything 
of  it,  or  the  cause  of  anything  which 
may  happen  to  It.  Such  information 
is  peculiarly  within  the  knowledge  of 
the  carrier  and  hence  he  is  required 
to  produce  the  proof  of  whatever 
will  excuse  him."  Kolkmeyer  v.  Chi- 
cago, etc.,  R.  Co.,  192  Mo.  A.  188,  196, 
182  SW  794. 

[t>3  Thus,  the  burden  was  on  an 
express  company  sued  for  the  death 
of  young  trout  to  show  why  it  did 
not  deliver  the  shipment  in  as  good 
condition  as  that  in  which  it  was  re- 
ceived. In  the  absence  of  a  special 
contract  limiting  the  company's 
duty.  Rick  v.  Wells,  39  Utah  130, 
115  P  991. 

99.  Cal. — Merlng  v.  Southern  Pac. 
Co.,   161   Cal.   297,    119  P  80. 

Ga. — Cooper  v.  Raleigh,  etc.,  R.  Co., 
110  Ga.  659,  36  SE  240. 

Iowa. — Powers  v.  Chicago,  etc.,  R. 
Co.,  130  Iowa  615,  160  NW  345; 
Colsch  v.  Chicago,  etc.,  R.  Co.,  117 
NW  281;  Swlneyv.  American  Ex- 
press Co.,  115  NW  212. 

Minn. — Boehl  v.  Chicago,  etc.,  R. 
Co..  44  Minn.  191,  46  NW  333;  Linds- 
ley  v.  Chicago,  etc.,  R.  Co.,  86  Minn. 
639,  33  NW  7,  1  AmSR  692. 

Miss. — Yazoo,  etc,  R.  Co.  v.  Bell, 
71  S  272 

Nebr.— Ralston  v.  Union  Pac.  R. 
Co..  96  Nebr.  199,  147  NW  478. 

N.  C. — Jones-Lane  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  148  N.  C.  680,  62 
SE  701;  Jones  v.  Atlantic  Coast  Line 
R.  Co.,  148  N.  C.  449,  62  SE  521; 
Meredith  v.  Seaboard  Air  Line  R.  Co., 
137  N.  C.  478,  60  SE  1.  And  see 
Mitchell  v.  Carolina  Cent.  R.  Co.,  124 
N.  C.  236,  32  SE  671,  44  LRA  615 
(recognizing  the  rule). 

Tex. — Southern  Pac.  Co.  v.  Mead- 
ors,  (Civ.  A.)  176  SW  882;  Galveston, 
etc.,  R.  Co.  v.  Jones,  (Civ.  A.)  123 
SW  737;  International,  etc.,  R.  Co.  v. 
Nowaskl,  48  Tex.  Civ.  A.  144,  106 
SW  437;  Missouri  Pac.  R.  Co.  v. 
Scott,  4  Tex.  Civ.  A.  76,  26  SW  239. 

Wyo. — Chicago,  etc.,  R.  Co.  v.  Mor- 
ris. 16  Wyo.  308,  93  P  664. 

30.  Ala, — Western  R.  Co.  v.  Har- 
well. 91  Ala.  340,  8  S  649. 

111. — Baltimore,  etc.,  R.  Co.  v.  Pox, 
113  111  A.  180;  Burke  v.  U.  S.  Ex- 
press Co.,  87  111.  A.  605. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Teams,  75  Miss.  147,  21  S  706;  Louis- 
ville, etc.,  R.  Co.  v.  Bigger.  66  Miss. 
319,  6  S  234. 

N.  T. — Cra gin  v.  New  York  Cent. 
R.  CO.,  51  N.  Y.  61.  10  AmR  659. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Rhelnstrom,   (Civ.  A.)   Ill   SW  168. 

[a]  Thus,  (1)  where  the  cause  or 
the  nature  of  an  injury  /received  by 


a  mule  In  transit  did  not  appear,  and 
It  was  shown  by  every  conductor 
who  had  had  charge  of  the  car  that 
the  train  met  with  no  accident  and 
was  properly  handled,  and  the  car 
was  suitable  and  properly  equipped, 
a  verdict  should  have  been  directed 
for  the  carrier,  although  witnesses 
testified  that,  in  their  opinion,  the 
mules,  of  which  the  one  Injured  was 
one,  were  so  crowded  together  In  the 
car  that  they  could  not  have  injured 
themselves.  Illinois,  etc..  R.  Co.  v. 
Teams,  75  Miss.  147,  21  S  706.  (2) 
In  an  action  against  a  railroad  com- 
pany for  damages  for  Injury  to  a 
mule  whose  hoof  was  torn  off,  It  was 
not  shown  how  the  Injury  occurred, 
or  when;  but  it  was  shown  that  the 
car  which  transported  the  mule  was 
suitable,  that  the  track  was  in  good 
condition  and  the  equipment  and  ap- 
pliances of  the  train  adequate,  that 
no  culpable  delay  occurred  in  the 
transit,  and  that  there  was  no  negli- 
gence on  the  part  of  the  railroad 
company  in  running  or  managing  the 
train.  It  was  held  that  the  company 
was  not  liable.  Louisville,  etc.,  R. 
Co.  v.  Bigger,  66  Miss.  219,  6  S  234. 
(3)  Where  live  stock  sustains  in- 
juries while  being  transported  with 
ordinary  care,  it  will  be  presumed 
that  such  Injuries  were  caused  by 
the  inherent  nature  or  proper  vice  of 
the  animals,  and  not  by  any  negli- 
gence of  the  carrier.  Ft.  Worth,  etc.. 
R.  Co.  v.  Berry,  (Tex.  Civ.  A.)  170 
SW  125. 

31.  Western  R.  Co.  v.  Harwell,  91 
Ala.  340,  8  S  649. 

32.  Hussey  v.  The  Saragossa,  12  F. 
Cas.  No.  6,949,  3  Woods  380;  Illinois 
Cent.  R.  Co.  v.  Word,  149  Ky.  229,  147 
SW  949;  Louisville,  etc.,  R.  Co.  v. 
Cecil,  146  Ky.  271,  140  SW  186;  Louis- 
ville, etc.,  R  Co.  v.  Warfleld,  98  SW 
313,  30  KyL  352;  Louisville,  etc.,  R. 
Co.  v.  Crane,  106  Ky,  779,  49  SW  787, 
50  SW  1106,  22  KyL  85;  Illinois  Cent. 
R.  Co.  v.  Peel,  (Miss.)  70  S  887;  Asa 
W.  Allen  Co.  v.  Mobile,  etc.,  R.  Co., 
102  Miss.  36,  58  S  710;  St.  Louis,  etc., 
R.  Co.  v.  Broslus,  47  Tex.  Civ.  A. 
647,  105  SW  1131. 

[a]  Th*  reason  for  this  la  that 
the  sickness,  or  the  death  from  sick- 
ness, of  the  animal  may  be  due  to  a 
diseased  condition  existing  at  the 
time  of,  or  prior  to,  its  shipment,  al- 
though undiscovered  by  its  owner  or 
the  carrier,  or  may  be  due  to  atmos- 
pheric, climatic,  or  other  conditions 
over  which  the  carrier  has  no  con' 
trol,  and  for  which  It  would  In  no 
event  be  responsible.  Illinois  Cent. 
R.  Co.  V.  Word,  149  Ky.  229.  147  SW 
949. 

[b]  Applications  of  role^-(l) 
Where  a  horse,  In  apparent  good 
health  and  condition,  was  shipped  on 
board  a  steamer  and  was  delivered 
at  the  end  of  the  voyage  In  a  sick 
and  dying  condition,  but  without  any 
fractures,  wounds,  or  any  external 
or  visible  injury,  it  was  held  that 
some  negligence  or  carelessness  on 
the  part  of  the  carrier  which  would 
account  for  the  condition  in  which 
the  horse  was  delivered  must  be 
shown  by  the  shipper  before  he 
could  put  the  carrier  in  fault  and  re- 
cover damages  for  Injury  to  the 
horse.     Hussey  v.  The  Saragossa,  12 


ness,  the  burden  is  on  plaintiff  to  prove  the  car- 
rier's negligence.3* 

[§  582]  bb.  View  That  Borden  of  Showing 
Negligence  Bests  on  Shipper.  A  number  of  deci- 
sions seem  to  be  squarely  opposed  to  the  foregoing 
view,33  and  hold  that,  inasmueh  as  the  carrier  is 
not  liable  for  the  death  of  animals  during  transpor- 
tation due  to  natural  causes  or  to  their  inherent 
vice  or  natural  disposition,  mere  proof  that  the  ani- 
mals died  after  delivery  to  the  carrier  and  before 
the  end  of  the  transportation  is  not  sufficient  to 
establish  liability,  but  the  evidence  must  further 
show  that  the  loss  was  due  to  human  agency.34     No 

F.  Cas.  No.  6.949,  8  Woods  S80.  (2) 
Where,  in  an  action  for  injuries  to  a 
mule  during  transportation,  the  only 
evidence  as  to  the  mule's  condition 
was  that  it  was  apparently  sound 
when  shipped  and  sick  when  it  ar- 
rived at  destination,  the  court  prop- 
erly gave  a  peremptory  Instruction 
for  defendant.  Asa  W.  Allen  Co.  v. 
Mobile,  etc.,  R  Co..  102  Miss.  86.  58 
S  710.  (3)  The  fact  that  an  animal, 
apparently  sound  when  delivered  to 
a  carrier  for  shipment,  arrived  at  its 
destination  sick  with  pneumonia,  is 
Insufficient  to  raise  a  presumption 
that  such  disease  resulted  from  the 
carrier's  negligence.  St.  Louis,  etc, 
R.  Co.  v.  Broslus,  47  Tex.  Civ.  A.  647, 
105  SW   1131. 

33.  See  supra  i  581. 

34.  Cunningham  v.  Wabash  R.  Co., 
167  Mo.  A.  273,  149  SW  1151;  Decker 
v.  Missouri  Pac.  R,  Co.,  149  Mo.  A. 
634,  131  SW  118;  Griffin  v.  Wabash 
R.  Co.,  115  Mo.  A.  649,  91  SW  1015; 
Hance  v.  Pacific  Express  Co.,  48  Mo. 
A.  179,  66  Mo.  A.  486;  Hayman  v. 
Philadelphia,  etc.,  R.  Co.,  8  NTS  86; 
Blackburn  v.  Adams  Express  Co..  43 
Pa.  Super.  276  [art  230  Pa.  635,  79  A 
760];  Peterson  v.  Chicago,  etc.,  R 
Co.,   19   S.   D.   122.   102   NW   595    (ap- 


parently recognizing  the  rule) 

[a]  VegUgenoe  aa  proximate  cans* 
of  Injury. — In  an  action  against  a 
railroad  for  Injury  to  stock  in  tran- 
sit, the  burden  Is  on  plaintiffs  to 
establish  that  the  negligence  alleged 
was  the  proximate  cause  of  the  in- 
jury. Peterson  v.  Chicago,  etc.  R. 
Co.,  19  S.  D.  122,  102  NW  696. 

[b]  Criticism   of  rule. — In    Llbby 
v.  St.  Louis,  etc  R.  Co.,  137  Mo.  A. 
276,  281,  117  SW  659,  the  rule  stated 
in    the   text   and   laid   down    by    the 
foregoing  Missouri  decisions  is  criti- 
cized as  an  inaccurate  statement  of 
the  law,  "for  the  reason  the  defend- 
ant's  obligation    of    insurer    imposed 
upon  It  the  duty  to  deliver  the  ani- 
mal In  good  condition  at  destination, 
excepting  for  the  intervention  of  an 
act   of  God,   the  public  enemy,   the 
proper  vice  of  the  animal,  or  the  act 
or  fault  of  the  owner.     .     .     .     This 
being  true,  it  is  immaterial  whether 
the  animal  was  Injured  by  a  human 
agency  or  otherwise,   for   if  It   were 
not  injured  as  a  result  of  the  act  of 
God,    the    public    enemy,    its    proper 
vice,  or  the  fault  of  the  owner,  the 
carrier    is    liable.      Those    risks  and 
those  only  are  taken  by  the  shipper. 
To  Illustrate:  suppose,  while  in  pos- 
session of  the  carrier  for  transporta- 
tion,   the   animal   was   killed   by   the 
onslaught  of  a  Hon  or  panther  which 
had   escaped   from   a   menagerie.     In 
such     case,     we     apprehend     no    one 
would  deny  the  liability  of  the  car- 
rier under   Its  obligation   as   insurer 
to   make   compensation   for   the  loss 
thus   entailed    by   the   beast   and  en- 
tirely   without    the    intervention    of 
any  human  agency  whatever.    There- 
fore, in  view  of  the  exception  as  to 
proper  vice,  the  true  rule  is  that  the 
burden    rests    with    the    plaintiff    to 
show  prima  facie  the  animal  received 
Its     Injuries     through     some    other 
cause   than   its   proper   vice,  and   on 
this  score,  very  slight  proof  of  negli- 
gence is  sufficient  to  transfer  to  the 
carrier  the  duty  of  coming  forward 
with  evidence  to  the  contrary." 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  582-583] 


CARRIERS 


[IOC.  J.]     381 


presumption  of  negligence,  it  is  said,  arises  against 
the  carrier  from  mere  injury  as  arises  in  the  case 
of  inanimate  objects."  But  where  this  view  pre- 
vails it  is  said  that  the  burden  is  sustained  by  very 
slight  proof,  and  may  be  established  by  collateral 
circumstances  affording  a  reasonable  inference  of 
negligence  on  the  carrier's  part." 

[I  583]     (b)     Where  Owner  Assumes  Care  of 
Stock  daring  Transportation— a*.   Burden  of  Show- 


ing Negligence  of  Oarrier.  Although  there  is  some 
authority  to  the  contrary,'7  the  general  rule  is  that, 
where  by  special  agreement  the  owner  of  stock  or 
his  agent  accompanies  the  shipment  for  the  purpose 
of  giving  care  and  attention  to  the  stock,  the  bur- 
den is  on  the  owner,  in  an  action  for  damages  for 
loss  or  injury  alleged  to  be  due  to  the  negligence 
of  the  carrier,  to  prove  that  the  loss  or  injury 
was  the  result  of  the  carrier's  negligence,"  either  in 


85.  Blackburn  v.  Adams  Express 
Co,  4»  Pa.  Super.  276  [aft  230  Pa. 
635.  79  A  7601.     See  also  i|  579.  580. 

fa]  A  distinction  exists  between 
animate  and  Inanimate  objects  and 
between  property  liable  to  rapid  loss 
or  deterioration  because  of  some  In- 
herent quality  not  connected  with  the 
manner  of  transportation  and  that 
which  Is  not  liable  to  such  change, 
and.  where  the  Injury  may  have  been 
the  result  of  natural  causes  not  re- 
lated to  the  carrier's  responsibility, 
something-  more  than  the  mere  fact 
of  the  loss  must  be  shown;  plaintiff 
must  establish  defendant's  default. 
Blackburn  v.  Adams  Bzpress  Co.,  41 
Pa.  8uper.  276  (aff  830  Pa.  635,  79 
A  760];  Wright  v.  Adams  Express 
Co.,  43  Pa.  Super.  40  [aff  230  Pa. 
US.   79  A  760]. 

SB.  Foust  v.  Lee,  181  Mo.  A.  722, 
11»  SW  505;  Griffin  v.  Wabash  R 
Co.,  115  Mo.  A.  549,  91  SW  1015.; 
Cash  v.  Wabash  R.  Co.,  81  Mo.  A. 
109;  Hance  v.  Pacific  Express  Co.,  49 
Mo.  A  179;  Schaeffer  v,  Philadelphia, 
etc.  R.  Co..  168  Pa.  209,  31  A  1098, 
47  AmSR  884;  Peterson  v.  Chicago, 
etc..  R.  Co.,  19  S.  D.  122,  102  NW  595. 

fa]  fhe  evidence  need  not  be  direct 
sal  positive,  but  should  be  such  as 
to  justify  reasonable  men  In  finding 
that  death  resulted  from  the  alleged 
cause.  Peterson  v.  Chicago,  etc.,  R 
Co..  19  S.  D.  122,   102  NW695. 

[b]    Vroof    of    Injuries    resulting 


no  other  ground  than  that  of  negli- 
gence, la  sufficient  to  show  the  car- 
rier's liability.  Schaeffer  v.  Phila- 
delphia, etc.,  R  Co„  168  Pa.  209,  31 
A  1088,  47  AmSR  884. 

[c]  Where  the  death  rate  of  poul- 
try during  transportation  was  much 
greater  than  usual,  it  was  held  that 
this  fact  was  some  evidence  that  the 
loss  was  due  to  negligence.  Hance 
v.  Pacific  Express  Co..  66  Mo.  A.  486. 

[d]  Tlolent  handling  of  car. — It 
will  DC  sufficient  to  establish  negli- 
gence on  the  part  of  the  carrier  that 
the  condition  of  the  animals  was  not 
reasonably  accounted  for  in  any  other 
way  than  that  the  car  In  which  they 
were  carried  had  been  violently 
handled  at  point  of  departure  or  at 
some  other  place  on  the  route. 
Blackburn  v.  Adams  Express  Co.,  43 
Pa.  Super.  276  [aff  220  Pa.  635,  79 
A  760). 

[e]  rasa  by  nre.— (1)  In  an  action 
against  a  railroad  company  to  re- 
cover damages  for  the  loss  of  a  stal- 
lion killed  by  the  buttling  of  a  car 
on  which  the  animal  was  being  trans- 
ported. It  is  sufficient  If  plaintiff  fur- 
nishes circumstantial  evidence  from 
which.  In  the  absence  of  any  other 
satisfactory  and  credible  explanation 
by  defendant,  a  jury  could  reason- 
ably infer  that  the  Are  was  caused 
by  an  act  of  the  letter's  employees. 
Trexler  v.  Baltimore,  etc.,  R  Co.,  28 
Pa.  Super.  198.  (2)  Where  a  horse 
Is  shipped  under  a  special  bill  of 
lading  whereby  In  consideration  of  a 
reduced  rate  of  freight  the  railroad 
company  Is  relieved  from  liability 
from  loss  or  injury  occasioned  by 
"burning  of  hay  or  straw,  or  other 
material  used  for  feeding  or  bedding 
or  by  Are  from  any  cause  whatever, 
and  the  horse  is  killed  as  the  result 
of  a  Ore .  catching  in  the  hay  and 
straw  In  the  car,  no  presumption  of 
negligence  arises  from  the  fire,  but 
the  shipper  is  bound  affirmatively  to 
prove  negligence.  Ridge  v.  Erie  R. 
Co.,    54   Pa.    Super.    602,    606. 

[f  ]  Delay  oaused  by  wreckv— In  an 
action  for  Injuries  to  ltve  stock  in 
shipment,  proof  that  the  Injuries  re- 


sulted from  a  delay  caused  by  a 
wreck  on  the  carrier  s  road  raised  a 
presumption    of    negligence    on    the 

&art  of  the  carrier.  McFall  v.  Wa- 
ash  R  Co.,  117  Mo.  A.  477,  94  SW 
670. 

ST.  Nelson  v.  Great  Northern  R. 
Co.,  28  Mont.  297,  78  P  642  (holding 
that,  where  animals  delivered  to  a 
common  carrier  for  transportation 
are  injured  during  the  transporta- 
tion, and  there  is  no  evidence  to 
show  that  the  animals  were  injured 
from  an  Inherent  want  of  vitality, 
or  by  reason  of  Injuries  Inflicted  on 
each  other,  or  by  unavoidable  acci- 
dent, the  carrier  has  the  burden  of 
proving  that  the  injuries  were  oc- 
casioned by  some  other  cause  than 
its  own  negligence,  although  the 
shipper  accompanied  the  shipment); 
Crawford  v.  Southern  R.  Co.,  56  S. 
C.  136,  34  SB  80  (holding  that,  where 
one  ships  cattle  on  a  railroad,  and 
the  contract  gives  him  free  transpor- 
tation on  the  train  carrying  them 
and  requires  him  to  look  after  them 
while  in  transit,  the  burden  of  proof 
Is  on  the  company  to  show  that  the 
loss  resulted  from  the  default  of 
the  shipper  and  not  from  its  negli- 
gence, especially  where  a  statute  re- 
quires the  carrier  to  look  after  cattle 
if  the  owner  fails  so  to  do);  John- 
ston v.  Richmond,  etc.,  R  Co.,  39 
S.  C.  65,  17  SB  612:  Walllngford  v. 
Columbia,  etc.,  R  Co.,  26  S.  C.  2S8, 
2  SB  19.  And  compare  Cole  v.  Min- 
neapolis, etc.,  R  Co.,  117  Minn.  33, 
134  NW  296  (holding  that  the  fact 
that  the  owner  of  horses  shipped,  or 
his  agent,  accompanies  the  horses 
relieves  the  carrier  from  special  care 
and  oversight,  but  does  not  change 
the  presumption  of  negligence  aris- 
ing from  proof  of  delivery  In  good 
condition  to  the  carrier  and  receipt 
at  destination  in  an  Injured  condi- 
tion, unless  It  Is  shown  that  the  In- 
jury was  caused  by  the  negligence 
of  the  owner  or  his  agent). 

38.  Ala. — Alabama  Great  Southern 
R.  Co.  v.  Thomas,  89  Ala.  294,  7  S 
762,  18  AmSR  119;  Central  R,  etc., 
Co.   v.    Smltha,    86   Ala.    47,  4    S   708. 

Ark.— St.  Louis,  etc,  R  Co.  v. 
Wells.  81  Ark.  469,  99  SW  534;  St. 
Louis,  etc,  R.  Co.  v.  Weakly,  50  Ark. 
397,  8  SW  134,  7  AmSR  104. 

Fla. — Atlantic  Coast  Line  R  Co. 
v.  Dexter,  60  Fla.  180,  39  S  634.  Ill 
AmSR  116. 

Ga. — Central  R  Co.  v.  Bryant,  73 
Ga.   722. 

111. — Adams  Express  Co.  v.  Brat- 
ton,  106  111.  A  663. 

Ind. — Terre  Haute,  etc,  R.  Co.  v. 
Sherwood,  132  Ind.  129,  31  NE  781. 
32  AmSR  239,  17  LRA  339  and  note. 

Iowa. — Hanley  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  60,  134  NW  417:  Hos- 
teller v.  Iowa  Cent.  R.  Co.,  153  Iowa 
390.  133  NW  748;  Wilts*  v.  Illinois 
Cent.  R  Co.,  153  Iowa  695,  133  NW 
746,  AnnCasl913E  308  and  note; 
Westphalen  v.  Atlantic  Northern, 
etc.,  R.  Co.,  162  Iowa  232,  132  NW 
67;   Colsch   v.   Chicago,   etc.,   R.   Co., 

149  Iowa  176,  127  NW  198,  34  LRA 
NS  1013,  AnnCasl912C  915;  McManus 
v.  Chicago  Great  Western  R.  Co.,  188 
Iowa  160,  116  NW  919,  128  AmSR 
180;  Grieve  v.  Illinois  Cent.  R  Co., 
104    Iowa  669,   74  NW   192. 

Ky. — Cincinnati,  etc..  R.  Co.  v. 
Veatch.  162  Ky.  186,  172  SW  89;  Mc- 
Campbell   v.   Louisville,   etc,   R.   Co., 

150  Ky.  723,  160  SW  987;  Illinois 
Cent.,  etc.,R.  Co.  v.  Word,  149  Ky. 
229,  147  SW  949;  Cincinnati,  eta,  R 
Co.  v.  Greening.  100  SW  826;  Louis- 
ville, etc.,  R  Co.  v.  Harned,  66  SW 
26,  23  KyL  1661;  Louisville,  etc,  R. 


Co.  v.  Wathen,  49  SW  186,  22  KyL 
82-  Louisville,  etc,  R  Co.  v.  Hedger. 
9  Bush  645,  15  AmR  740;  Cincinnati, 
etc.,  R.  Co.  v.  Grover,  11  KyL  236: 
Louisville,  etc.,  R  Co.  v.  Hawley,  10 
KyL  117;  Crowley  v.  Louisville,  etc., 
R.  Co.,  7  KyL  743. 

Mo. — Clark  v.  St.  Louts,  etc,  R 
Co.,  64  Mo.  440;  Kolkmeyer  v.  Chi- 
cago, etc.,  R.  Co..  192  Mo.  A.  188, 
182  SW  794;  McBeath  v.  Wabash, 
etc.  R  Co.,  20  Mo.  A.  445. 

Nebr. — Cleve  v.  Chicago,  etc..  R. 
Co.,  77  Nebr.  166,  108  NW  982,  124 
AmSR  837,   16  AnnCas  33. 

N.  C. — Peele  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  390,  68  SE  66. 

Pa. — Pennsylvania  R.  Co.  v.  Ralor- 
don,  119  Pa.  *77,  18  A  824,  4  AmSR 
670;  Trexler  v.  Baltimore,  etc.,  R 
Co,  28  Pa.  Super.  207. 
•  S.  D. — Jackson  v.  Chicago,  etc.,  R. 
Co..  34  8.  D.  168,  147  NW  732. 

Tex. — Railway  Co.  v.  Franklin, 
(Civ.  A.)  142  SW  1164;  Ft.  Worth, 
etc,  R  Co.  v.  Montgomery.  (Civ.  A.) 
141  SW  813;  St.  Louis,  etc.,  R  Co. 
v.  Franklin,  58  Tex.  Civ.  A.  41,  123 
SW  1160;  Texas,  etc,  R  Co.  v.  Ar- 
nold. 16  Tex.  Civ.  A.  74.  40  SW  829. 

Wash. — Carstens  Packing  Co.  v. 
Southern  Pac.  Co.,  68  Wash.  239.  108 
P  613,  27  LRANS  976;  Bartelt  v.  Ore- 

fon  R.,  etc..  Co.,  57  Wash.  16,  106  P 
87.  136  AmSR  959. 
And  see  Norfolk,  etc.,  R.  Co.  v. 
Reeves,  97  Va.  284,  33  SE  606  (hold- 
ing that  where  cattle  are  shipped  on 
a  railroad,  and  by  the  contract  of 
shipment  are  to  be  loaded,  unloaded, 
and  cared  for  by  the  shipper,  a 
charge  that  an  injury  to  the  stock 
while  being  shipped  raises  a  pre- 
sumption of  negligence  against  the 
carrier  should  be  qualified  by  except- 
ing injuries  resulting  from  the  negli- 
gence of  the  shipper  or  the  vice  of 
the  animal). 

[a]  Sale  applied-— (1)  Where  an 
agent  of  the  shipper  of  live  stock  ac- 
companied the  shipment  during  a 
part  of  the  transportation  to  care  for 
It,  and  the  only  undue  exposure  to 
heat  occurred  during  that  time,  the 
shipper  suing  the  carrier  for  injuries 
to  the  stock  from  the  exposure  to 
heat  had  the  burden  of  proving  that 
the  exposure  was  the  result  of  the 
carriers  negligence  without  the  fault 
of  the  agent.  Wllke  v.  Illinois  Cent. 
R  Co.,  163  Iowa  695,  133  NW  746, 
AnnCasl913C  308.  (2)  In  an  action 
to  recover  the  loss  of  a  horse  ship- 
ped under  a  limited  liability  con- 
tract, the  burden  of  proof  is  on 
glalntlff,  where  it  appears  that  the 
orse  was  killed  In  the  burning  of  a 
car  in  which  it  was  being  trans- 
ported, and  that  plaintiff's  agent  in 
charge  of  the  horse  was  in  the  car 
at  the  time  of  the  Are  and  had  con- 
trol of  the  disposition  of  the  straw 
and  hay  in  the  car.  Trexler  v.  Bal- 
timore, etc,  R.  Co.,  28  Pa.  Super.  207. 
(3)  In  an  action  against  a  railroad 
company  to  recover  the  value  of 
seven  hogs,  plaintiff  testified  that  be 
shipped  eighty-two  hogs  and  that 
only  seventy-five  arrived  at  the  des- 
tination and  were  delivered  to  the 
consignee.  Plaintiff  then  rested 
without  offering  to  show  how  the 
loss  occurred.  The  hogs  were  ship- 
ped under  a  special  contract  at  a 
lower,  rate  of  freight  than  that' ordi- 
narily charged.  Under  this  contract 
plaintiff  undertook  to  load  and  take 
care  of  the  hogs  while  being  trans- 
ported, and  to  unload  the  same,  also 
to  Inspect-  the  body  of  the  car  In 
which  they  were  to  be  transported, 
and  to  satisfy  himself  that  it  was  In 
Digitized  by  VjVJVJV  I  v. 
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transporting  the  stock3*  or  in  failing  to  afford 
facilities  for  caring  for  the  stock.40  The  reason  for 
this  is  that  the  shipper  is  in  as  good  a  position  as 
the  carrier  to  know  what  was  the  cause  of  the  loss 
or  injury  and  whether  such  loss  or  injury  was  the 
result  of  the  carrier 's  negligence.41  The  rule  obtains 
where  the  consignor  agreed  to  accompany  the  ship- 
ment, although  in  fact  he  failed  so  to  do;41  but 
it  has  no  application  of  course  where  the  shipper 
is  not  afforded  an  opportunity  to  accompany  the 
stock.43  The  fact  that  the  owner  accompanying  the 
shipment  was  not  negligent  does  not  operate  to  re- 
lieve him  of  the  burden  of  proving  that  the  injury 
to  the  stock  was  due  to  the  carrier's  negligence. 
80  it  has  been  held  that  a  statute  which  requires 
carriers  to  furnish  shippers  of  live  stock  free  trans- 
portation to  and  from  destination  does  not  alter 
the  rule  that  no  presumption  of  the  carrier's  neg- 
ligence arises  from  the  injury  of  live  stock  in  trans- 
portation, where  in  accordance  with  the  shipping 
contract  the  shipper  accompanies  the  shipment. 
Nevertheless  it  has  been  held  that  the  mere  fact 
that  the  shipper  accompanies  the  shipment  will  not 
place  on  him  the  burden  of  proving  negligence  on 
the  part  of  the  carrier  where  there  is  no  proof  that 
he  assumed  the  duty  of  taking  care  of  the  stock 
shipped;48  and  that  the  doctrine  that,  where  a  care- 
taker accompanies  a  live  stock  shipment,  no  pre- 
sumption obtains,  in  the  absenee  of  proof  of  how 
the  injury  to  the  stock  occurred  that  it  was  dne 
to  the  carrier's  negligence,  does  not  apply  where  the 
attendant  shows  that  there  was  rough  handling  of 
the  stock  and  an  inexcusable  delay  in  transit,  from 
which  a  presumption  of  injury  therefrom  arises,  and 
the  carrier  offers  no  evidence  to  contravene  such 
presumption.41 


[$  584]  bb.  Borden  of  Showing  Absence  of 
Negligence  of  Caretaker.  Where  by  agreement  the 
shipper  accompanies  the  stefek  for  the  purpose  of 
taking  care  of  it  during  transportation,  the  bur- 
den is  on  him  in  an  action  for  loss  or  injury  to 
show  that  such  loss  or  injury  was  not  due  to  any 
negligence  on  his  part  in  the  performance  of  the 
duties  assumed  by  him,4*  since  he  assumes  duties  as 
fully  and  explicitly  as  does  the  carrier.4*  But  where 
the  shipper  shows  the  performance  of  the  things 
he  undertook  to  do  and  that  the  stock  was  not 
injured  by  anything  he  was  to  do  or  did,  and  that  it 
was  delivered  in  bad  condition  on  reaching  the  point 
of  destination,  the  inference  that  the  injury  was 
the  result  of  the  carrier's  negligence  is  justified, 
and  the  carrier  must  meet  such  case  by  evidence. 

[$  585]  m.  In  Other  Oases.  In  an  action  under 
the  Carmack  amendment  for  loss  of,  or  injury  to, 
property  transported  from  a  point  in  one  state  to 
a  point  in  another,  it  is  presumed  that  a  bill  of  lad- 
ing was  issued  as  the  statute  requires.81  Where 
the  petition  in  an  action  for  loss  or  injury  alleges 
a  contract  for  shipment,  which  contract  is  appar- 
ently valid,  the  burden  of  proving  that  the  contract 
is  in  violation  of  the  Interstate  Commerce  Law  is 
on  the  carrier.5*  In  an  action  by  the  shippers  of 
live  stock  for  damage  from  breach  of  an  express 
provision  of  the  contract  of  carriage  that  the  stock 
should  not  be  unloaded  at  a  certain  point,  it  was 
incumbent  on  plaintiffs  to  prove  that  the  contract 
contained  the  stipulation  regarding  unloading." 
Where  the  duty  devolves  on  the  shipper  to  load  the 
goods  shipped,  the  burden  devolves  on  him  to  show 
that  the  goods  were  properly  loaded.64  A  shipper 
suing  a  carrier  for  loss  of  goods  daring  transit  has 
the  burden  to  show  the  amount  of  goods  which  he 


proper  order  and  condition,  and  also 
to  see  that  all  doors  and  openings  In 
the  car  were  at  all  times  so  closed 
and  fastened  as  to  prevent  the  es- 
cape therefrom  of  any  of  the  hog's. 
It  was  held  that  the  burden  of  proof 
was  on  plaintiff  to  show  negligence. 
Needy  v.  Western  Maryland  R.  Co., 
22  Pa.  Super.  489.  (4)  Negligence 
of  an  express  company  will  not  be 
presumed  from  the  fact  that  a  thor- 
oughbred hog  died  while  being  car- 
ried in  a  crate  on  an  express  wagon 
on  a  hot   day,   where   plaintiff  shlp- 

Ser  accompanied  the  wagon  and 
new  every  detail  of  what  occurred. 
Winn  v.  American  Express  Co.,  159 
Iowa  369,  140  NW  427,  44  LRANS 
662. 

[bl  When  shipper  not  oonsldered 
la  charge. — Where,  after  one  of  the 
plaintiffs  In  charge  of  a  shipment  of 
mules  had  been  informed  by  defend- 
ant's servants  that  the  mules  would 
not  be  unloaded  again,  he  left  them 
In  charge  of  the  carrier  and  took  a 
regular  passenger  train  to  his  desti- 
nation, he  was  not  In  charge  of  the 
car  In  such  a  manner  as  to  shift  on 
htm  the  burden  of  showing  what 
negligence.  If  any.  probably  resulted 
in  Injury  to  one  of  the  mules.  St. 
Louis,  etc.,  R.  Co.  v.  Brosius,  47  Tex. 
Civ.  A.  647,  105  SW  1131. 

39.  Atlantic  Coast  Line  R.  Co.  v. 
Dexter.  50  Fla.  180.  39  S  634.  Ill 
AmSR  116  (negligence  In  running 
locomotives,  cars,  or  other  machin- 
ery); Mosteller  v.  Iowa  Cent.  R.  Co., 
153  Iowa  390,  133  NW  748;  and  oases 
supra  note  38. 

40.  Mosteller  v.  Iowa  Cent.  R.  Co., 
153   Iowa  390,   138  NW  748. 

41.  Ark. — St.  Louts,  etc.,  R.  Co.  v. 
Wells,  81  Ark.  469,  99  SW  534. 

111. — Adams  Express  Co.  v.  Brat- 
ton,  106  111.  A.  663\ 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood.  132  Ind.  129.  31  NE  781, 
32  AmSR  239,   17  LRA  339. 


Iowa. — Wilke  v.  Illinois  Cent.  R. 
Co.,  153  Iowa  695,  133  NW  746,  Ann 
Casl913C  308:  Colsch  v.  Chicago,  etc., 
R.  Co.,  149  Iowa  176,  12T  NW  198, 
34  LRANS  1013,  Ann  Casl912C  916; 
Grieve  v.  Illinois  Cent.  R.  Co.,  104 
Iowa  659,  74  NW  192. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Hedger,  9  Bush  645.  15  AmR  740. 

Mo. — Llbby  v.  St.  Louis,  etc.,  R. 
Co..  137  Mo.  A.  276,  117  SW  659. 

Nebr. — Cleve  v.  Chicago,  etc.,  R. 
Co.,  77  Nebr.  166,  108  NW  982.  124 
AmSR  837,   15  AnnCas  33. 

"The  agreement  of  the  owners  to 
take  charge  of  the  animals  exerts 
an  important  Influence  upon  the  case. 
The  effect  of  this  agreement  is  to 
place  the  animals  In  their  immedi- 
ate custody  during  transportation. 
Their  agent  is  to  care  for  them,  and 
is  to  do  the  things  expressly  speci- 
fied. The  animals  were  not.  there- 
fore. In  the  exclusive  custody  -and 
control  of  the  carrier,  so  that  the 
case  Is  not  within  the  reason  of  the 
rule  that  the  carrier,  and  not  the  ship- 
per, has  the  burden  of  proof,  because 
the  former  has  all  the  means  of  ex- 
planation and  excuse  at  hand.  Here 
the  shippers,  better  than  the  carrier, 
can  explain  many  things."  Terre 
Haute,  etc.,  R.  Co.  v.  Sherwood.  132 
Ind.  129,  138,  31  NE  781,  32  AmSR 
239,  17  LRA  339. 

4a.  Mix  v.  Chicago,  etc,  R.  Co., 
34  S.  D.  613.  149  NW  727  (holding 
that  a  consignor  of  cattle  who  did 
not  accompany  the  shipment  as 
agreed  cannot,  under  Civ.  Code 
I  1595,  cast  on  the  carrier  the  burden 
of  showing  that  its  negligence  was 
not  the  cause  of  injuries  to  the  cat- 
tle, by  proving  their  good  condition 
When  delivered  for  shipment,  and 
their  bad  condition  on  arrival  at  des- 
tination). 

43.  Texas,  etc.,  R.  Co.  v.  Tomlln- 
son,   (Tex.  Civ.  A.)  166  SW  446. 


44.  Hanley  v.  Chicago,  etc..  R.  Co.. 
164  Iowa  60,  184  NW  417.  Compare 
Mix  v.  Chicago,  etc.,  R.  Co..  34  S.  E». 
613.  149  NW  727  (holding  that  mere 
proof  of  the  loss  of  two  nogs,  where 
a  number  were  shipped,  will  not  cast 
on  the  carrier  the  burden  of  prov- 
ing an  excuse  for  the  loss,  where 
the  consignor  accompanied  the  ship- 
ment ana  It  was  under  his  control: 
and  that  he  must  first  show  that 
his  negligence  did  not  cause  the  in-  . 
Jury). 

46.  St.  Louis,  etc.,  R.  Co.  v.  Wells, 
81  Ark.  469,  475,  99  SW  534  (where 
It  was  said:  "The  statute  does  not 
undertake  to  change  the  liability  of 
the  carrier  in  any  other  particular 
or  to  alter  rules  or  evidence  respect- 
ing the  establishment  of  Its  liabil- 
ity"). 

46.  Texas,  etc.,  R.  Co.  v.  Dlshman. 
38  Tex.  Civ.  A.  277.  85  SW  319. 

47.  Ft.  Worth,  etc.,  R.  Co.  v.  Mont- 
gomery,   (Tex.   Civ.   A.)    141   8W  813. 

48.  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood,    132    Ind.    129,    31    NE   781, 

33  AmSR  239,  17  LRA  339;  Winn  v. 
American  Express  Co..  149  Iowa  269. 
128  NW  663;  Colsch  v.  Chicago,  etc. 
R.    Co..    149    Iowa    176.    127    NW    198. 

34  LRANS  1013,  AnnCasl912C  91S: 
Cincinnati,  etc..  R.  Co.  v.  Greening. 
(Ky.)  100  SW  826;  Bartelt  v.  Oregon 
R.,  etc..  Co..  57  Wash.  16,  106  P  487. 
135  AmSR  959. 

49.  Terre  Haute,  etc.,  R.  Co.  v. 
Sherwood.  132  Ind.  129,  21  NE  781. 
32  AmSR  239.  17  LRA  239. 

60.  Mosteller  v.  Iowa  Cent.  R.  Co- 
153  Iowa  390.  133  NW  748. 

81.  Burtless  v.  Oregon  Short  Line 
R.  Co.,  180  111.  A.  249. 

SS.  St.  Louis,  etc.,  R.  Co.  v.  Btrge- 
Porbes  Co..   (Tex.  Civ.  A.)  139  SW  3. 

S3.  Nashville,  .etc.,  R.  Co.  v.  Fnr- 
rell.  (Ala.  A.)  70  S  986. 

84.  Best  v.  Great  Northern  R.  Co- 
rn Wis.   429.  150  NW  484. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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placed  in  the  ear  at  the  place  of  delivery  to  the 
carrier."  When  a  shipping  contract  recites  that  the 
shipper  examined  the  car  in  which  the  stock  was 
to  be  transported  and  found  it  safe  and  suitable  for 
the  intended  purposes,  the  burden  is  on  him  to 
show  that  a  defect  alleged  to  have  caused  the  injury 
was  not  patent  when  he  examined  the  car.68  Where 
it  appears  that  most  of  the  damage  was  done  be- 
fore the  act  of  negligence  by  the  company  on  which 
the  claim  for  recovery  is  based,  plaintiff  must  show 
what  injury,  if  any,  resulted  after  the  act."  If 
the  carrier  relies  on  the  contributory  negligence 
of  the  shipper  as  a  defense,  in  those  jurisdictions 
where  it  must  set  up  such  defense  in  its  plea  or 
answer,*"  the  burden  rests  on  it  to  establish  this 
fact;58  but  the  rule  is  otherwise  in  those  jurisdic- 
tions where  plaintiff  in  his  declaration  or  complaint 
is  required  to  negative  contributory  negligence.*0 
Plaintiff's  failure  to  establish  the  measure  of  dam- 
ages in  an  action  against  a  carrier  for  injuries  to 
animals  shipped  is  fatal  to  a  recovery.81  If  special 
damages  are  asked,  the  burden  of  proof  is  on  the 
shipper  to  show  that  such  damages  were  contem- 
plated by  the  carrier  when  the  property  was  re- 
ceived for  shipment.** 

[»  586]  2.  Admissibility"— a.  Bight  to  Sue. 
In  an  action  for  loss  of  goods  shipped,  the  con- 
signor may  show  by  parol  testimony  that  the  goods 
belonged  to  himself  and  not  to  the  consignee.**  But 
where  in  such  action  plaintiff  produces  a  bill  of 
lading,  this  constitutes  an  admission  that  the  under- 
taking of  the  carrier  is  in  writing,  and  parol  proof 
that  the  goods  were  shipped  by  the  shipper  named 
therein  as  plaintiff's  agent  is  inadmissible;*5  nor  can 
plaintiff  testify  to  the  contents  of  the  bill  of  lad- 
ing in  order  to  show  that  he  was  the  owner,  the 
•bill  not  having  been  produced  and  no  notice  having 
been  given  to  defendant  to  produce  it.** 

[i  587]  b.  Contract  of  Shipment.  In  an  action 
for  injury  to  a  shipment,  the  contract  of  shipment 
may  be  proved  by  circumstantial  evidence.  But 
in  an  action  for  breach  of  a  contract  of  carriage 
resulting  in  loss  of  the  goods  shipped  evidence  that 
it  was  impracticable  to  carry  such  goods  on  ordi- 
nary cars  was  not  admissible  to  show  that  such  a 
contract  was  not  made.8*  The  bill  of  lading  is  the 
best  evidence  of  the  contract  of  shipment.**  In  an 
action  for  injuries  to  a  shipment  of  horses,  an  ob- 
jection to  a  question,  inquiring  of  the  conductor 
whether  any  "exceptions"  were  noted  on  the  bill 
of  lading  when  the  horses  were  turned  over  to  him 

55.  Almon  v.  Chicago,  etc.  R.  Co., 
163  Iowa  449.  144  NW  997. 

55.  Williams  v.  Central  of  Geor- 
gia R  Co.  117  Ga.  830.  43  SB  980. 
See  also  Western  R.  Co.  v.  Harwell, 
91  Ala.  340.  8  3  649  (holding  that 
where  a  contract  recites  that  the 
shipper  has  examined  the  car  in 
which  the  animals  were  to  be  ship- 
ped and  has  found  It  safe  and  suit- 
able, the  burden  Is  on  him  to  show 
that  it  was  unsafe). 

57.  Heller  v.  Chicago,  etc..  R.  Co., 
109  Mich.   53.   66  NW   667,   63  AmSR 

58.  See  supra  I  562;  and  generally 
Negligence  [29  Cyc  680]. 

59.  Houston,  etc..  R.  Co.  v.  Par- 
ker, (Tex.  Civ.  A.)  188  SW  487:  and 
generally  Negligence  [29  Cyc  601]. 

60.  See  supra  I  657;  and  gen- 
erally Negligence    [29  Cyc  603]. 

61.  Dlckerson  v.  San  Antonio,  etc., 
R  Co,  (Tex.  Civ.  A)  170  SW  1045. 

60.  Houston,  etc.,  R.  Co.  v.  Brown, 
33  Tex.  Civ.  A  287,  76  SW  580. 

as.  Html— TMlity  of  rrldenoe  In 
aettoaa  for  loss  of  or  injury  to  goods 
afctppe*  by  watw  see  Shipping  [36 
Cyc  371]. 


was  properly  sustained,  since  an  answer  to  the  ques- 
tion, if  affirmative,  would  have  been  incompetent, 
as-  hearsay,  and,  if  negative,  would  have  shown 
nothing  as  to  the  condition  of  the  horses  on  deliverv 
to  the  consignee  or  as  to  how  they  were  injured.''0 

[$  588]  c.  Delivery  for  Shipment  and  Accept- 
ance. Bills  of  lading,  way  bills,  or  shipping  re- 
ceipts are  competent  evidence  to  prove  delivery  for 
shipment  of  the  articles  therein  described,"  as  is 
also  testimony  of  an  officer  of  the  company  that 
the  goods  had  been  in  its  possession."  A  letter 
written  by  the  carrier's  agent  after  the  destruction 
of  the  goods  by  fire  stating  that  the  carrier  would 
not  assume  further  responsibility  for  the  freight 
is  admissible  to  show  knowledge  on  the  part  of  the 
agent  that  the  goods  had  been  delivered  for  ship- 
ment." So  it  has  been  held  that,  where  goods  de- 
livered for  immediate  shipment  have  been  lost  by 
fire,  evidence  of  the  carrier's  custom  in  respect  to 
receipt  of  goods  for  immediate  shipment  is  admis- 
sible/4 

To  disprove  acceptance  for  shipment.  Where,  aa 
bearing  on  the  question  whether  a  railroad  company 
had  received  cotton  for  transportation  as  a  common 
carrier,  and  as  confirmatory  of  the  statement  of  an 
agent  that  it  had  not,  defendant  offered  to  ask  the 
agent  whether  it  was  not  the  custom  to  weigh  and 
mark  goods  as  they  were  taken  for  transportation, 
the  goods  in  question  not  having  been  weighed  and 
marked,  it  was  held  that  the  evidence  was  admis- 
sible.'* 

[$  589]  d.  Value  of  Goods  and  Condition.  In 
an  action  against  a  carrier  for  the  loss  of  a  pack- 
age of  goods,  evidence  as  to  its  contents  is  of 
course  admissible,  since  without  such  evidence  the 
case  could  not  be  intelligibly  tried.7*  Where  a  por- 
tion of  the  goods  shipped  are  lost,  evidence  as  to 
the  value  of  those  delivered- as  fixing  relatively  the 
value  of  those  not  delivered  is  admissible."  The 
fact  that  the  shipper  places  a  small  value  on  his 
property  is  admissible  on  the  question  of  its  true 
value.7*  Testimony  as  to  the  condition  of  the  goods 
before  they  were  delivered  is  admissible  against  the 
carrier.™ 

[(  590]  e.  Limitations  of  Liability.  In  an  ac- 
tion by  the  consignor  for  loss  or  injury,  a  limited 
liability  contract  executed  by  the  consignor  himself 
is  admissible.80  In  an  action  for  injury  to  goods, 
the  carrier  may  show  that  under  the  contract  it  was 
liable  only  for  negligence,81  or  that  the  contract 
exempted  it  from  liability  for  loss  by  fire.M    Where 


64.  Harrison  v.  Hixson.  4  Black/. 
(Ind.)  226. 

65.  Peck  v.  Dlnsmore,  4  Port. 
(Ala.)    212. 

66.  Texas  Cent.  R.  Co.  v.  Fowler, 
(Tex.  Civ.  A.)  102  SW  732. 

67.  St.  Louis,  etc..  R.  Co.  v.  Wat- 
kins,  45  Tex.  Civ.  A.  321,  100  SW  162. 

68.  Ames  v.  First  DIv.  St.  Paul, 
eta,  R.  Co,  12  Minn.  412. 

69.  Louisville,  etc.,  R.  Co.  v. 
Moorer,  (Ala.)  70  S  277;  Tallasteee 
Falls  Mfg.  Co.  v.  Western  R.  Co..  117 
Ala.  520,  23  S  139,  67  AmSR  179. 

70.  Louisville,  etc,  R.  Co.  v. 
Moorer,  (Ala.)  70  S  277. 

71.  Illinois  Cent,  etc,  R.  Co.  v. 
Doughty,  10  Ga.  A  317,  73  SE  641; 
Harrison  v.  Hixson,  4  Blackf.  (Ind.) 
226;  Chicago,  etc.,  R.  Co.  v.  Johnston, 
58  Nebr.  286,  78  NW  499. 

78.  Harnett  v.  Westcott,  66  N.  Y. 
Super.  218,  3  NTS  7. 

73.  St.  Louis,  etc,  R.  Co.  v.  Bur- 
row, 89  Ark.  178.  116  SW  198. 

74..  St.  Louis,  etc,  R.  Co.  v.  Bur- 
row.  89  Ark.   178.  116  SW  198. 

75.  Vaughan  v.  Raleigh,  etc,  R 
Co..  68  N.  C.  11.  i 

76.  Bottun  t.  Charleston,  etc,  R. 


Co,  73  S.  C.  176,  61  8B  986,  110  Am 
SR  610.  2  LRANS  773.  5  AnnCaa 
118.  See  also  Louisville,  etc,  R.  Co. 
v.  Yudelson,  135  Ga.  731,  70  SE  676 
(recognizing  <he  rule). 

77.  Marquis  v.  Wood,  29  Misc.  690, 
61   NYS  261. 

78.  Winn  v.  American  Express  Co, 
149  Iowa  259,  128  NW  663. 

[a]  Weight  of  goods  on  whloh 
freight  paid* — In  an  action  against  a 
carrier  for  the  loss  of  certain  goods 
shipped  and  the  injury  to  others,  it 
was  not  error,  on  objection,  to  allow 
a  witness  to  testify  that  plaintiff 
knowingly  paid  the  freight  rate  on 
only  two  hundred  and  twenty-five 
pounds  of  freight  from  the  point  of 
shipment  to  the  point  of  delivery. 
Louisville,  etc,  R.  Co.  v.  Yudelson, 
135  Ga.  731,   70  SE  576. 

79.  Illinois  Cent.  R.  Co.  v.  Free- 
man,  (Tex.  Civ.  A.)   182  SW  869. 

80.  Weaver  v.  Southern  R.  Co,  9 
Ga.  A.  34.  70  SE  222. 

81.  Castlgllone  v.  Austro-Amerl- 
cana  SS.  Co,  87  Misc.  288,  149  NYS 
898. 

88.  Mouton  v.  Louisville,  etc,  R. 
Co,  138  Ala.  617,  39  S  60S  (where  !♦ 


384     [10  C.  J.] 


CARRIERS 


[§§  590-592 


it  was  not  shown  that  the  agent  of  the  carrier  or  the 
shipper  knew  that  a  special  rate  would  be  or  was 
given,  in  consideration  of  a  waiver  by  the  shipper 
of  liability  by  the  carrier  for  loss  or  damage  by 
fire,  it  was  not  error  to  refuse  to  permit  a  clerk 
in  the  general  freight  department  to  testify  that 
the  carrier  had  in  force  two  rates,  one  by  which 
less  was  charged,  in  consideration  of  such  a  waiver, 
than  where  there  was  no  such  waiver.83,  So  where 
a  contract  limiting  liability  is  extorted  from  the 
shipper  by  refusal  to  ship  except  on  these  terms,  he 
may  show  the  falsity  of  recitals  in  the  contract  that 
opportunity  was  given  him  to  ship  on  more  favor- 
able terms,  and  that  he  elected  to  accept  the  restric- 
tive contract  on  a  lower  rate.84  Where  a  carrier's 
liability  for  goods,  destroyed  before  their  delivery 
to  the  consignee  was  tried  on  the  single  issue  of 
defendant's  negligence,  and  was  so  submitted  to 
the  jury,  the  exclusion  of  an  alleged  contract  offered 
by  defendant,  whereby  its  liability  was  limited, 
was  held  not  to  be  error,  since  a  carrier  cannot  limit 
its  liability  for  negligence.85  In  .jurisdictions 
where  express  assent  by  the  shipper  to  exemptions 
inserted  in  a  contract  of  shipment  must  be  shown 
by  the  carrier,8*  the  fact  that  the  consignor  had 
on  prior  occasions  signed  similar  contracts  of  ship- 
ment is  competent  as  tending  to  show  knowledge 
of  the  restrictive  conditions  contained  in  the  partic- 
ular contract  in  suit.87  The  nondelivery  of  a  bill 
of  lading  until  several  days  after  receipt  of  the 
goods  by  the  carrier  is  admissible  to  prove  nonas- 
sent.by  the  shipper  to  the  restrictive  provisions  con- 
tained in  the  bill  of  lading.88  It  is  competent  for 
the  shipper  and  his  witnesses  to  testify  that  they 
had  never  read  the  bill  of  lading;  that  they  did  not 
know  at  the  time  of  receiving  it  what  provisions 
were  contained  therein;  that  they  did  not  have  any 
talk  with  any  agent  of  the  carrier  concerning  the 
terms  and  conditions  of  the  bill  of  lading,  and  that 
their  attention  had  never,  up  to  the  time  of  the  loss 
sued  for,  been  called  to  the  conditions  and  limita- 
tions contained  in  such  bill  of  lading.88 

[$  591]  f.  Notice  of  Claim  for  Damages  or 
Waiver  Thereof.  To  show  notice  of  claim  for  dam- 
ages, letters  by  the  shipper  to  the  claim  agent 
itemizing  the  loss  are  the  best  evidence  that  notice 
was  given  and  are  admissible;80  and,  in  an  action 
against  an  initial  carrier  for  damages  to  a  shipment, 
a  letter  written  to  a  connecting  carrier's  claim 
agent  is  admissible  to  show  that  notice  of  the  claim 
required  by  the  shipping  contract  was  given  to  the 
claim  agent."  But  plaintiff's  testimony  that  he  pre- 
pared a  written  notice  as  required  by  the  contract 
of  shipment,  and  left  it  with  his  commission  firm 
at  destination  of  the  goods,  and-  that  they  after- 
ward wrote  him  that  they  had  filed  it  with  defend- 


ant, is  incompetent.*1  Evidence  of  a  conversation 
between  the  shippers  and  the  claim  agent,  when 
they  were  making  an  effort  to  adjust  the  loss  is  ad- 
missible to  show  waiver  of  the  notice  of  loss;*1 
but  evidence  of  acts  and  declarations  of  the  car- 
riers after  the  time  prescribed  for  making  the  claim, 
which  evidence  did  not  show  a  previous  intention 
to  waive  notice,  is  not  admissible  to  prove  a  waiver 
thereof.94  '  Correspondence  between  the  parties 
tending  to  show  a  waiver  of  a  stipulation  limiting 
the  time  to  sue  is  admissible.85 

[}  592]  g.  Negligence— (1)  In  General  In  an 
action  for  loss  of,  or  injury  to,  goods  evidence  as 
to  the  condition  of  the  car  in  which  the  goods  were 
shipped  is  admissible  on  the  question  of  defendant's 
negligence.*8  If  the  injury  complained  of  wag 
caused  by  the  method  of  driving  employed  by  the 
carrier's  servant  it  is  competent  to  show  that  at 
the  time  of  the  injury  the  driver  was  drunk.*7  In 
an  action  for  loss  of  goods  caused  by  a  collision, 
evidence  may  be  introduced  as  to  contrivances  em- 
ployed by  other  carriers  to  prevent  similar  acci- 
dents and  to  show  that  such  contrivances  were  not 
in  use  by  defendant.88  On  the  issue  as  to  the  negli- 
gence of  a  railroad  company  in  failing  to  employ  a 
-  sufficient  number  of  watchmen  to  guard  against  fire 
goods  piled  on  its  wharf,  evidence  as  to  the  exis- 
tence, at  the  time,  of  labor  disturbances  relating  to 
men  employed  on  ships  loading  at  such  wharf  was 
competent.  If  the  question  of  defendant's  negli- 
gence in  failing  to  control  a  fire  which  started  in 
its  yards  is  raised,  evidence  as  to  the  facilities 
provided  by  the  city  for  extinguishing  such  fires  is 
properly  admitted;1  but  testimony  of  a  witness  that 
everything  was  done  whioh  could  be  done  to  save 
goods  shipped  from  being  burned,  being  a  mere  mat- 
ter of  opinion,  is  not  admissible.  And  where  goods  • 
in  transit,  while  lying  in  the  carrier's  freight  house, 
were  destroyed  by  fire,  evidence  as  to  the  custom  of 
other  railroad  companies  to  keep  oil  and  to  fill  and 
light  their  lamps  in  their  freight  rooms  is  inadmis- 
sible.8 Evidence  that  the  shipper  of  a  convict  ear 
destroyed  by  fire  while  on  defendant 's  flat  car  gave 
directions  to  his  servant  to  look  after  the  fire  in  a 
stove  which  was  in  the  car  is  not  admissible.4  If 
the  injuries  are  alleged  to  have  been  caused  by 
neglect  to  properly  ice  oars,  evidence  that  other  cars, 
shipped  in  the  same  way  'just  before  and  just  after 
the  injured  shipment  arrived  in  good  condition  is 
irrelevant  and  inadmissible.0  Where  a  claim  for 
damages  for  loss  of  goods  shipped  is  not  predicated 
on  want  of  skill  or  caution  on  the  part  of  the  con- 
ductor of  the  train  on  which  the  goods  were  shipped, 
evidenced  to  show  his  caution  and  skill  is  not  ad- 
missible.8 Where  goods  are  lost  from  the  carrier's 
depot  after  transportation,  proof  that  other  freight 
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of  the  same  kind  was  always  eared  for  by  it  in  the 
same  manner,  and  that  none  had  eVer  been  lost  is 
immaterial.7  In  an  action  for  damage  to  merchan- 
dise after  it  had  been  unloaded  from  the  cars,  and 
after  the  consignee  had  been  notified  that  it  was 
exposed  and  could  not  be  stored,  evidence  for  de- 
fendants that  the  consignee  was  usually  notified,  on 
the  arrival  of  merchandise  for  him,  that  it  could  not 
be  stored  and  must  be  immediately  removed  is  ad- 
missible, as  bearing  both  on  defendant's  negligence 
and  on  the  reasonableness  of  a  delay  on  the  part  of 
the  consignee  in  removing  the  goods.8  In  an  action 
against  a  railroad  for  loss  of  household  goods  by 
flood,  evidence  for  plaintiff,  that  according  to  the 
history  of  the  stream,  the  flood  in  question  was  not 
unprecedented  was  admissible.*  In  an  action 
against  a  carrier  for  damages  to  a  shipment  while  en 
route  to  the  buyer,  it  is  error  to  exclude  evidence 
that,  on  being  returned  to  the  point  of  shipment 
after  the  buyer's  refusal  to  accept  it,  it  was  in 
the  same  condition  as  when  first  shipped.10 

[J  593]  (2)  Live  Stock  Oases.  In  an  action  for 
loss  of,  or  injury  to,  animals  during  transportation, 
any  evidence  is  admissible  which  tends  to  show  that 
the  loss  or  injury  was  caused  by  the  negligence  of 
the  carrier  or  its  servants.11  The  general  course  of 
business  of  defendant  in  shipping  cattle  received 
from  another  road  may  be  shown  as  applying  on 
the  question  of  its  negligence.12  If  the  alleged  cause 
of  the  injury  was  failure  to  bed  cars,  evidence  that 
it  was  usual  and  customary  for  railroad  companies 
to  bed  cars  in  which  cattle  were  shipped  is  compe- 
tent.18 "Where  injury  is  caused  by  violently  bring- 
ing together  uncoupled  cars  in  which  the  animals 
were  loaded,  it  may  be  shown  that  a  brakeman  on 
the  train  on  which  the  injury  occurred  was  unfit  for 
service.14  In  an  action  for  damages  to  a  mule  dur- 
ing shipment,  testimony  that  the  plank  in  the  side 
of  the  car  where  the  mule's  foot  was  caught  in  a 
crack  was  split  off,  and  that  the  break  was  an  old 
one,  was  competent.15  To  refute  negligence  in  the 
care  of  animals  injured  in  transit,  the  carrier  may 
show  by  persons  qualified  to  testify  that  the  car 
stall  was  put  up  in  the' customary  manner  of  erect- 
ing stalls  for  the  shipment  of  animals,  and  that  it 
was  reasonably  safe.  In  an  action  for  the  death 
of  animals  smothered  in  an  ordinary  express  car, 
evidence  that  after  complaint  was  made  by  the  ship- 
per the  carrier  began  to  use  another  kind  of  a  car 
for  like  shipments  is  not  admissible.17  If  the  inju- 
ries are  alleged  to  have  been  caused  by  failure  to 
feed  and  water,  the  admission  of  evidence  that  the 
stoek  was  injured  by  drinking  too  much  water  at 
a  certain  station  was  proper,  there  being  other  evi- 
dence that  this  was  caused  by  a  failure  to  properly 


feed  and  water  before  arrival  at  that  station.18  If 
the  loss  or  injury  was  due  to  infection,  proof  of  a 
custom  as  to  disinfection  of  cars  is  admissible.18 
And  where  the  injuries  result  from  infection  it  may 
be  shown  by  those  in  a  position  to  observe  the  phy- 
sical surroundings  that  the  car  containing  plaintiff's 
stock  could  have  been  moved  to  and  from  the  point 
of  destination  without  being  first  switched  into  the 
infected  district;10  also  in  such  an  action,  evidence 
that  subsequent  to  the  transportation  the  animals 
affected  communicated  the  disease  to  other  animals 
is  admissible.11  In  actions  for  loss  of,  or  injury  to, 
cattle  in  transportation,  testimony  as  to  the  death 
of  cattle  several  days  after  leaving  the  cars  is  com- 
petent, although  perhaps  not  entitled  to  much 
weight.21  Negligence  in  transportation  of  stock  can- 
not be  shown  by  evidence  of  another  shipment  made 
at  about  the  same  time,  having  made  the  trip  safely, 
where  it  is  not  shown  that  the  two  shipments  were 
made  under  the  same  conditions.13  To  rebut  the 
presumption  of  negligence  in  transporting  animals, 
the  carrier  may  show  that  other  animals  on  the 
same  train  and  in  another  car  reached  their  desti- 
nation without  injury.*1  So,  in  an  action  for  inju- 
ries to  a  shipment  of  live  stock  in  several  oars,  evi- 
dence of  the  condition  of  animals  in  a  ear  as  to  which 
no  notice  of  damage  was  filed  is  admissible  to  show 
the  condition  of  animals  in  other  cars,  all  animals 
being  commingled  at  destination.25  And,  in  an  ac- 
tion for  injuries  to  a  shipment  of  hogs,  the  carrier 
defending  on  the.  ground  that  the  shipper  was 
negligent  in  bedding  the  car,  evidence  that  twenty 
other  cars  of  hogs  were  carried  in  the  same  train 
differently  bedded  were  subjected  to  the  same  treat- 
ment, and  were '  Uninjured  is  admissible.20  If  the 
injuries  charged  are  due  to  the  escape  of  the  ani- 
mals before  loading  because  of  defects  in  the  car- 
rier's pens,  evidence  of  due  care  in  transportation  is 
irrelevant  and  inadmissible.2'  In  an  action  for  the 
loss  of  an  animal  which  escaped  after  completion 
of  the  transportation,  evidence  which  would  tend  to 
show  that  the  escape  was  not  due  to  the  inherent 
viciousness  of  the  animal  is  competent.28  Where 
an  animal  dies  after  completion  of  the  transporta- 
tion, it  is  competent  to  show  negligence  on  the  part 
of  the  carrier  to  prove  that  it  had  agreed '  to  notify 
the  consignee  of  the  arrival  of  the  animal,  which 
it  failed  to  do,  and  that  by  reason  of  such  default 
the  animal  died.28  To  show  due  care  on  his  part, 
the  shipper  may  testify  thai  he  did  not  know  that 
a  permit  to  unload  cattle  in  the  state  of  destination 
was  necessary.80  To  show  negligence  on  the  part 
of  the  shipper,  evidence  is  competent  that  the  stock 
was  not  in  fit  condition  to  stand  transportation  by 
rail  at  the  time  of  the  year  when  shipment  was 
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made,  and  that  the  effect  of  the  cold  would  cause 
the  cattle  to  become  numb  and  lie  down,  and  then 
be  unable  to  get  up.31  In  an  action  for  damages  to 
a  shipment  of  cattle, .  where  it  appeared  that  dur- 
ing transportation  some  of  the  cows  calved  pre- 
maturely, evidence  as  to  whether  rough  handling 
and  jolting  during  transit  would  cause  such  calving, 
in  view  of  evidence  upon  which  the  jury  might  find 
rough  handling  and  jolting,  is  admissible  to  prove 
a  cause  for  calving.32  Evidence  of  the  customary 
time  and  method  of  assembling  stock  for  shipment 
is  admissible  on  the  issue  whether  defendant  car- 
rier had  so  equipped  its  yard  that  animals  await- 
ing shipment  could  receive  proper  care  during  a 
reasonable  time  prior  to  loading.  Where  carriers 
claimed  that  damages  to  a  shipment  of  cattle  were 
due  to  plaintiff's  negligence  in  unloading  and  dip- 
ping them  under  quarantine  regulations,  evidence 
that  the  same  treatment  was  accorded  other  eattle 
which  were  not  injured  is  properly  excluded,  in  the 
absence  of  a  showing  that  they  were  in  the  same 
physical  condition."  The  character  and  extent  of 
the  injuries  to  live  stock  are  properly  to  be  consid- 
ered by  the  jury  in  deciding  whether  those  in  charge 
of  the  train  had  been  guilty  of  negligence.85 

[J  594]  h.  Nondelivery  by  Carrier.  In  an  ac- 
tion for  failure  to  deliver  the  goods,  the  fact  that 
plaintiff  after  the  time  when  the  goods  should  have 
been  delivered  made  inquiries  for  them  of  the  car- 
rier is  admissible  to  show  the  loss  of  the  goods.86 
Evidence  that  the  consignees  had  never  received  the 
goods  is  admissible  to  show  that  they  had  never 
been  delivered  at  the  station  as  provided  for  by  the 
contract  of  shipment.87  But  evidence  as  to  losses 
of  other  freight  by  other  persons  is'  not  admissible.8* 
Where  the  issue  was  whether  a  carrier  had  delivered 
to  the  consignee  all  of  the  goods  which  it  had  re- 
ceived from  the  consignor,  it  was  erroneous  to  reject 
evidence  that  the  car  was  sealed  at  the  loading 
point  and  remained  sealed  until  delivery  of  the 
goods  to  the  consignee.80  A  shipper  suing  the  car- 
rier as  for  loss  of  goods  shipped  may,  on  the  car- 
rier's showing  an  offer  to  deliver,  show  the  conduct 


of  the  carrier  estopping  it  to  contend  that  the  goods 
were  not  lost  but  only  delayed,  as  for  instance  a 
statement  by  the  carrier  that  they  were  lost  and 
could  not  be  found,  relying  on  which  plaintiff 
bought  new  goods.10 

[4  595]  i.  Damages— (1)  Where  Goods  Have 
Market  Value  at  Destination— (a)  In  General. 
The  general  rule  is  that  the  market  value  of  goods 
shipped  at  the  place  of  destination  is  the  criterion 
of  value  by  which  the  amount  of  damages  for  loss 
of,  or  injury  to,  the  goods  is  to  be  determined." 
To  establish' that  the  goods  had  a  market  value  at 
the  place  of  destination,  it  is  necessary  to  show 
that  goods  of  like  quality  had  been  bought  and  sold 
at  that  place  during  the  season  in  sufficient  quantity 
and  often  enough  to  show  a  market  value.**  The 
market  value  of  the  goods  may  be  shown  by  the 
testimony  of  the  shipper  who',  although  he  may  be 
plaintiff,  may  testify  as  to  the  character,  quantity, 
and  value  of  the  property  lost.48  The  market  quo- 
tations in  centers  of  trade  may  be  shown  as  proof 
of  the  price  at  which  such  property  was  selling  on 
a  particular  day.44  So  also  the  testimony  of  mar- 
ket experts  may  be  introduced.48  But  plaintiff  can- 
not prove  the  statements  of  his  broker  as  to  the  con- 
dition of  the  market,4*  such  evidence  being  purely 
hearsay.47  In  an  action  for  loss  of,  or  injury  to, 
live  stock  in  transit,  evidence  as  to  the  value  of  the 
animals  at  destination,  and  as  to  what  would  have 
been  their  value  had  they  arrived  in  the  condition 
in  which  they  were  loaded  at  the  starting  point, 
was  admissible  to  establish  plaintiff's  damages," 
although  there  teas  no  evidence  to  show  what  their 
condition  at  destination  would  have  been  had  they 
been  transported  with  ordinary  care,  since  the  proof 
of  injury  raised  a  prima  facie  presumption  of  the 
carrier's  liability  in  damages.40  On  the  other  hand, 
to  establish  the  market  value  of  goods  lost  or  in- 
jured, evidence  of  the  market  value  of  the  goods  at 
a  place  other  than  their  destination  is  not  admis- 
sible,80 nor  is  evidence  of  what  plaintiff  paid  for 
the  goods  admissible.81  In  an  action  for  injury  to 
goods,  any  evidence  which  would  tend  to  fix  the 


31.  Southern  Pac'  Co.  v.  Arnett. 
Ill  Fed.  849.  60  CCA  17. 

33.  Greening  v.  Chicago,  etc.,  ft. 
Co..    (Mo.  A.)    183   3W  1121. 

33.    Zakraewskl  v.  Great  Northern 
R.  Co.,  131  Minn.  175.  154  NW  966. 
i    34.     Good    v.    Texas,    etc.,    R.'  Co., 
(Tex.  Civ.  A.)  166  SW  670. 

36.  Louisville,  etc.,  R.  Co.  v.  Lock- 
man.  9  Ky.  Op.  817. 

38.  Ingledew  v.  Northern  R.  Co.. 
7  Gray  (Mass.)  86. 

37.  Alabama  Midland  R.  Co.  v. 
Thompson,  134  Ala.  232.  32  S  672. 

38.  Ragsdale  v.  Southern  R.  Co., 
69  S.  C.  429.  48  SB  466.  And  see 
Central  R.  Co.  v.  Brunson,  63  Ga.  604 
(recognizing  the  rule);  Shelden  v. 
Robinson,  f  N.  H.  157,  26  AmD  726 
(holding  that,  in  an  action  for  non- 
delivery of  a  package  of  money  In- 
trusted to  carrier  for  shipment,  evi- 
dence that  third  persons  had  admitted 
that  another  package  of  money  was 
stolen  from  the  carrier  on  the  same 
day  is  not  competent  to  prove  a 
loss). 

39.  Missouri,  etc.,  R.  Co.  v.  Simon- 
son,  64  Kan.  802,  68  P  653,  91  AmSR 
248.  57  LRA  766. 

40.  Givens  v.  Seaboard  Air  Line 
R.  Co.,  105  S.  C.  1,  86  SE  24. 

41.  See  infra  I  606. 

43.  Harris  v.  Panama  R  Co..  58 
N.  Y.  660:  Gulf,  etc.,  R.  Co.  v.  Jack- 
son. 99  Tex.  343,  89  SW  968:  Pacific 
Express  Co.  v.  Lothrop,  20  Tex.  Civ. 
A.  339.  49  SW  898. 

43.  Marsh  v.  Union  Pac.  R.  Co.,  9 
Fed.  873.  3  McCrary  236:  South,  etc.. 


R.  Co.  v.  Wood,  66  Ala.  167,  41  AmR 
749;  Gulf,  etc.,  R.  Co.  v.  Clark,  2 
Tex.  A.  Civ.  Cas.  (  612.  See  also 
Missouri  Pac.  R.  Co.  v.  Gernan.  84 
Tex.  141,  19  SW  461. 

44.  Central  R.,  etc.,  Co.  v.  Skellle, 
86  Ga.  686,  12  SE  1017;  Slsson  v. 
Cleveland,  etc.,  R.  Co.,  14  Mich.  489, 
90  AmD  252. 

[a]  Thus,  the  market  price  of  cer- 
tain fruit  at  a  particular  time  In 
New  York  city  may  be  proved  by 
the  testimony  of  a  shipper  who  lives 
at  a  distance,  and  whose  only  source 
of  knowledge  is  market  quotations 
and  remittances  received  by  him. 
Such  testimony  is  not  objectionable 
as  being  hearsay.  Central  R.,  etc., 
Co.  v.  Skellle.  86  Ga.  686.  12  SE  1017. 


ing 


[bl     The  ouxrant  newspapers,  giv- 
g  the  general  state  of  the  markets. 


are  admissible  In  evidence  and  are 
more  worthy  of  credit  than  private 
memoranda.  Sisson  v.  Cleveland,  etc., 
R.  Co.,  14  Mich.  489,  90  AmD  252 
and  note. 

46.  Planters'  Cotton  Oil  Co.  v. 
Texas,  etc.,  R.  Co.,  (La.)  71  S  366; 
Alabama,  etc.,  R.  Co.  v.  Searles,  71 
Miss.  744,  16  S  255.  . 

[a]  Price  at  whloh  grain  sold, — 
In  an  action  by  a'  shipper  for  dam- 
age to  his  grain  in  course  of  trans- 
portation, a  person  engaged  as  a 
dealer  in  grain  of  the  character  ship- 
ped, who  was  advised  of  the  current 
market  reports,  and  had  made  actual 
sales  of  such  grain,  was  competent 
to  testify  as  to  the  value  of  the 
goods  In  question  at  destination.   Ala- 


bama, etc.,  R.  Co.  v.  Searles,  71  Miss. 
744,  16  S  256. 

48.  Voorhees  v.  Chicago,  etc..  R. 
Co..  71  Iowa  735,  30  NW29,  60  AmR 

47.  Voorhees  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  736,  80  NW  29,  60  AmR 
823. 

48.  St.  Louis,  etc.,  R.  Co.  v.  Laser 
Grain  Co.,  120  Ark.  119,  179  SW  189: 
Ralston  v.  Union  Pac.  R.  Co..  96 
Nebr.  199.  147  NW  478;  Gulf,  eta. 
R.  Co.  v.  King,  (Tex.  Civ.  A.)  174  SW 
960. 

49.  Kansas  City,  etc.,  R.  Co.  v. 
Cave,    (Tex.  Civ.  A)   174  SW  872. 

60.  Hendrick  v.  Boston,  etc.,  R 
Co.,  170  Mass.  44,  48  NE  835;  Mis- 
souri, etc.,  R.  Co.  v.  Dllworth,  95  Tex. 
327,  67  SW  88;  Houston,  etc.,  R.  Co. 
v.  Roberts,  60  Tex.  Civ.  A.  146,  116 
SW  890;  Texas,  etc.,  R.  Co.  v.  Ste- 
phens, (Tex.  Civ.  A.)  86  SW  931; 
Terry  v.  Gulf,  etc.,  R.  Co.,  14  Tex 
Civ.  A.  451,  37  SW  234. 

[a]  Thus,  In  an  action  against  s 
railroad  company  for  injuries  to 
stock  while  in  transit  over  defend- 
ant's road,  the  measure  of  damages 
was  the  market  value  of  the  stock 
at  the  point  of  destination,  and  evi- 
dence of  what  the  stock  sold  for  at 
a  different  time  and  place  was  inad- 
missible. International,  etc.,  R.  Co. 
v.   Young,    (Tex.   Civ.   A.)    72  SW  «8. 

81.  Hendrick  v.  Boston,  etc.,  R 
Co.,  130  Mass.  44,  48  NE  835;  Chi- 
cago., etc.,  R.  Co.  v.  Rogers,  61  Tex. 
Civ.  A.  603,  129  SW  1155:  Texas 
etc.,  R.  Co.  v.  Newsome,  44  Tex.  CIt. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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amount  which  they  would  have  brought  if  they  had 
reached  their  destination  in  good  condition  is  ad- 
missible.** So,  in  an  action  for  injury  to  cattle 
by  dipping  in  crude  oil,  general  evidence  as  to  the 
tendency  of  such  action  to  injure  stock  is  admis- 
sible, as  tending  to  show  the  amount  of  damage.5* 
And,  if  the  goods  have  been  shipped  in  fraud  of 
the  revenue  laws,  without  payment  of  the  tax  due 
thereon,  the  amount  of  tax  which  should  have  been 
paid  may  be  taken  into  account  in  determining  the 
value  of  the  goods.5* 

[$  596]  (b)  Showing  What  Goods  Sold  for. 
To  show  the  market  value  of  goods  lost,  evidence 
as  to  what  was  received  from  the  sale  of  the  remain- 
ing goods  of  the  same  shipment  at  place  of  destina- 
tion at  time  of  delivery  is  admissible;65  and  in  an 
action  for  the  value  of  goods  injured  by  delay  in 
shipment,  where  the  only  evidence  of  value  was  the 
price  at  which  they  were  sold,  this,  in  the  absence 
of  evidence  to  the  contrary,  is  sufficient  to  establish 
their  market  value.**  To  show  the  amount  of  dif- 
ference between  the  value  of  the  goods  in  a  sound 
condition  and  as  injured,  it  map  be  shown  what  the 
goods  brought  when  sold.5*  In  as  much  as  the  value 
is  to  be  estimated  as  of  the  time  of  delivery,  evi- 
dence as  to  what  the  goods  sold  for  at  some  time 


A.  613,  98  SW  646;  Missouri,  etc.,  R. 
Co.  v.  Garrett.  (Tex.  Civ.  A.J  96  SW 
S3;  Texas,  etc.,  R.  Co.  v.  Dlshman, 
41  Tex.  Civ.  A.  260,  91  SW  828; 
Texas,  etc.,  R  Co.  v.  Barber,  (Tex. 
Civ.  A.)   80  SW  600. 

63.  Pennsylvania  R.  Co.  v.  Orera 
Fruit,  etc.,  Co.,  Ill  Md.  366.  73  A  571; 
Gulf,  eta,  R.  Co.  v.  Mathews,  33  Tex 
Civ.   A.    286.   76   SW   607. 

[a]  Thus,  a  broker  who  handled 
plaintiff's  shipment  at  the  point  of 
destination  may  testify  as  to  what 
efforts  he  made  to  sell  the  goods  In 
their  damaged  state,  and  that  he  ob- 
tained the  best  price  possible  for 
them.  San  Antonio,  etc.,  R.  Co.  v. 
Bracht.    (Tex.  Civ.  A.)   172  SW  1116. 

[b]  Til*  original  aooount  of  sales 
at  destination  of  a  car  of  tomatoes 
Is  admissible,  in  an  action  against  a 
carrier  for  injury  to  the  tomatoes 
from  fallue  to  re-ice  the  car  at 
points  on  the  route  as  agreed,  to 
show  the  amount  realized.  Pennsyl- 
vania R.  Co.  v.  Orem  Fruit,  etc.,  Co., 
Ill   Md.  366.   73  A  671. 

63.  Missouri,  etc.,  R.  Co.  v.  Cau- 
ble,   (Tex.  Civ.  A.)  174  SW  880. 

64.  Toledo,  etc.,  R.  Co.  v.  Klchler, 
48  111.  438.      • 

68.  Field  v.  St.  Louis,  etc.,  R.  Co., 
152   111.   562. 

66.  Yazoo,  etc.,  R  Co.  v.  Peeples, 
106  Miss.  604.  64  S  262. 

87.  The  Queen,  78  Fed.  155  [aft 
94  Fed.  180  (rev  on  other  grounds 
180  U.  S.  49,  21  SCt  278,  45  L.  ed. 
419)];  Magdeburg  Gen.  Ins.  Co.  v. 
Paulson,  29  Fed.  630;  Strouss  v.  Wa- 
bash, etc,  R.  Co.,  17  Fed.  209;  The 
Columbus,  6  F.  Cas.  No.  3.041,  8,042, 
Abb.  Adm.  37,  97;  Foster  v.  The  Brit- 
ish Oak,  9  F.  Cas.  No.  4,966;  Pendall 
v.  Rench.  19  F.  Cas.  No.  10.917,  4 
McLean  269;  Little  Rock,  etc.,  R  Co. 
v.  Miller  Coal  Co..  66  Ark.  646,  51 
SW  1054;  Cassllay  v.  Young,  4  B. 
Mon.   (Ky.)   266,  39  AmD  606. 

[a]  XB  Xionlsteiia  (1)  it  has  been 
held  that  the  amount  of  damage 
must  be  proved  by  showing  what 
the  damaged  goods  sold  for  at  public 
auction.  Smith  v.  The  W.  H.  Wall, 
18  La.  Ann.  724;  Elkin  v.  New  York, 
etc..  SS.  Co..  14  La.  Ann.  647;  Hen- 
derson v.  The  Maid  of  Orleans,  12 
La.  Ann.  352.  (2)  However,  It  is 
pointed  out  In  a  later  decision  that 
there  is  not  and  never  has  been  in 
Louisiana  any  general  law  that  dam- 
age to  goods  in  transit  shall  be  de- 
termined by  sale  at  public  auction. 
The  few  cases  apparently  so  holding. 
It  is  said,  were  based  on  special 
legislation  no  longer  in  force  and 
applicable  only  to  the  port  of  New 


Orleans.  In  cases  not  covered  by 
such  special  legislation  the  court  has 
followed  the  common-law  rule,  that 
the  ascertainment  of  loss  or  damage 
to  freight  in  transit  "is  a  matter 
resting  upon  the  ordinary  rules  of 
evidence."  Planters'  Cotton  Oil  Co. 
v.  Texas,  etc.,  R.  Co.,  71  S  366  [foil 
Rathbone  v.  Neal,  4  La.  Ann.  563. 
60  AmD  579].  (3)  Other  decisions 
In  line  with  this  view  are  Elkln  v. 
New  York,  etc.,  SS.  Co.,  supra  (hold- 
ing that  where  the  goods  as  dam- 
aged are  unsalable,  the  owner  Is 
under  no  obligation  to  send  them  to 
an  auction  to  be  sold  as  a  prerequi- 
site to  recovery  of  his  damages); 
Greenwood  v.  Cooper,  10  La.  Ann. 
796  (holding  that  the  failure  to  make 
a  public  sale  wilt  not  preclude  the 
owner  from  recovering  the  actual 
amount  of  damage  as  otherwise 
established). 

88.  Wabash  R.  Co.  v.  Campbell. 
219  111.  312,  76  NE  346,  3  LRANS 
1092;  Hendrlck  v.  Boston,  etc.,  R. 
Co..  107  Mass.  44,  48  NE  835;  Inter- 
national, etc.,  R.  Co.  v.  Young,  (Tex. 
Civ.  A_)72  SW  68. 

[a]  Thus,  where  plaintiff  In  an 
action  for  injuries  to  horses  in  ship- 
ment was  obliged  to  keep  the  horses 
a  month  after  arrival  at  their  desti- 
nation on  account  of  their  damaged 
condition,  evidence  as  to  what  they 
sold  for  after  he  prepared  them  for 
market  was  immaterial  and  Its  ad- 
mission properly  refused.  Cleveland, 
etc.,  R.  Co.  v.  Patton,  203  111.  376, 
67    NE   804. 

88.     Missouri,  etc.   R.   Co.   v. 
key,  (Tex.  Civ.  A.)  169  SW  111 

60.    Missouri,  etc.,  R.  Co.  v.  Mul 
key.  (Tex.  Civ..  A.)  169  SW  111. 


Missouri,  etc.,  R  Co.  v.  Was- 
son,  69  Tex.  Civ.  A.  239,  126  SW  664 
(there  were  no  stockyards  except  the 
railroad  pen,  and  no  barns  where  cat- 
tle were  sold,  and  no  commission 
merchants). 

69.  Ala. — Southern  Express  Co.  v. 
Owens,  146  Ala.  412,  41  S  762,  119 
AmSR  41,  8  LRANS  369,  9  AnnCas 
1143. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Kil- 
berry.  83  Ark.  87,  102  SW  894. 

Fla.' — Jacksonville,  etc..  R.  Co.  v. 
Peninsula  Land,  etc.,  Mfg.  Co.,  27 
Fla.   1.   157,   9  S   661.   17   LRA   33,   66. 

Iowa. — Clements  v.  Burlington, 
etc..  R.  Co.,  74  Iowa  442,  38  NW  144. 

Mo. — Ross  v.  Chicago,  etc.,  R.  Co.. 
119  Mo.  A.  290.  96  SW  977;  Lachner 
v.  Adams  Express  Co.,  72  Mo.  A.  13. 

N.  Y. — Marquis  v.  Wood.  29  Misc. 
690,  61  NYS  261;  Richmond  v.  Bron- 
son,   5  Den.  55. 


later  than  the  delivery  is  inadmissible.1*  So,  in  an 
action  for  damages  to  cattle,  where  they  were  fed 
for  three  or  four  months  after  the  injury  and  then 
were  sold,  testimony  as  to  whether  the  owner  re- 
ceived the  full  market  value  should  be  excluded, 
because  tending  to  carry  the  inquiry  into  collateral 
and  speculative  issues;**  and  such  evidence  is  not 
admissible  as  tending  to  lessen  the  damages  because 
not  furnishing  a  correct  basis  for  determining  the 
injury.40 

H  597]  (2)  Where  Goods  Have  No  Market 
Value  at  Destination.  In  an  action  for  loss  or  in- 
jury to  goods  shipped,  it  is  competent  to  show  that 
there  was  no  market  for  the  goods  at  the  place  of 
destination.*1  And,  where  the  goods,  lost  or  in- 
jured are  without  market  value,  or  have  no  market 
value  at  the  place  of  shipment,  evidence  is  admis- 
sible to  show  their  actual  or  intrinsic  value.**  So 
also,  where  it  is  doubtful '  whether  the  jury  would 
find  that  the  goods  had  a  market  value  at  the  place 
of  destination,  evidence  as  to  the  intrinsic  or  actual 
value  of  the  goods  is  admissible."*  .  For  the  purpose 
of  showing  actual  value,  any  facts  are  admissible 
which  will  enable  the  jury  intelligently  to  arrive  at 
a  fair  valuation  of  the  goods.**  Thus,  evidence  may 
be  admitted  to  show  the  cost  of  the  goods,**  their 

S.  C. — Crawford  v.  Southern  R.  Co., 
56   S.   C.   136,  34   SE  80. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Mason,  11  Lea  116;  Cole  v.  Rankin, 
(Ch.  A.)   42  SW  72. 

Tex. — Missouri  Pac.  R.  Co.  v.  Sher- 
wood. 84  Tex.  126,  19  SW  455,  17 
LRA  643;  Galveston,  etc,  R  Co.  v. 
Crippen.  (Civ.  A.)  147  SW  361;  Chi- 
cago, etc.,  R.  Co.  v.  Calvert,  41  Tex. 
Civ.  A.  236,  91  SW  826;  Benedict  v. 
Chicago,  etc.,  R.  Co.,  (Civ.  A.)  91  SW 
811;  Pacific  Express  Co.  v.  Lothrop, 
20  Tex.  Civ.  A.  339,  49  SW  898;  New 
York,  etc.,  SS.  Co.  v.  Weiss,  (Civ.  A.) 
47  SW  674;  Missouri,  etc.,  R.  Co.  ▼. 
Chlttlm,  (Civ.  A.)  40  SW  23;  Hous- 
ton, etc.,  R.  Co.  v.  Williams,  (Civ.  A.) 
31  SW  656;  Galveston  Wharf  Co.  ▼. 
McYoung,  2  Tex.  A.  Civ.  Cas.  I  642: 
Galveston,  etc.,  R.  Co.  v.  Davis,  1 
Tex.  A.  Civ.  Cas.  I  147. 

[a]  Xaxraserlpt  of  textbook, — In  an 
action  against  a  carrier  for  the  loss 
of  a  manuscript  constituting  a  school 
textbook,  dealing  with  a  subject  on 
which  there  was  no  textbook,  it  was 
proper  to  permit  plaintiff  to  testify 
as  to  the  time  spent  in  the  prepar- 
ation of  .the  manuscript  and  what  he 
considered  it  worth.  Southern  Ex- 
press Co.  v.  Owens,  146  Ala.  412,  41 
S  752.  119  AmSR  41,  8  LRANS  369 
and  note,  9  AnnCas  1143  and  note. 

63.  Gulf  Coast,  etc.,  R.  Co.  v. 
Jackson,  99  Tex.  343,  89  SW  968; 
Texas,  etc.,  R  Co.  v.  McMlllen,  (Tex. 
Civ.  A.)  183  SW  773;  Chicago,  etc, 
R.  Co.  v.  Rogers,  61  Tex.  Civ.  A.  603, 
129  SW  1156. 

"The  plaintiff  could  not  be  ex- 
pected, in  anticipation  that  the  jury 
would  not  so  And,  to  forego  proving 
her  actual  value  and  to  rest  his  case 
alone  upon  the  hypothesis  that  he 
had  sufficiently  shown  her  market 
value,  so  as  to  require  the  jury  to  so 
And.  But,  the  issue  being  doubtful, 
he  had  the  right  to  relieve  himself 
of  the  consequence  of  the  uncertainty 
by  proving  her  intrinsic  or  actual 
value."  Galveston,  etc.,  R.  Co.  v. 
Powers.  64  Tex.  Civ.  A.  168,  172,  117 
SW  459. 

64.  See    cases    infra    note    65 


Mul- 


et 


66.  Jacksonville,  etc,  R.  Co.  v. 
Peninsular  Land,  etc.,  Mfg.  Co.,  27 
Fla.  1,  167,  9  S  661.  17  LRA  83,  65; 
Galveston,  etc.,  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  173  SW  273  [clt  Mc- 
Cullough  Hardware  Co.  v.  Burdett. 
(Tex.  Civ.  A.)  142  SW  612;  Missouri, 
etc.,  R.  Co.  v.  Garrett.  (Tex.  Civ.  A.) 
96  SW  53:  Texas,  etc.  R.  Co.  v.  Dish- 
man,  41  Tex.  Civ.  A.  260,  91  SW  828); 
Gulf ,  etc.,  R.  Co.  v.  *  -  "--■      " 
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value  at  the  point  of  shipment6*  or  at  other  mar- 
kets,97 the  price  for  which  other  goods  of  the 
same  kind  were  previously  sold  by  plaintiff  a 
short  time  before  the  loss  or  the  injury  complained 
of,68  the  price  at  which  plaintiff  had  contracted 
to  sell  the  goods  at  the  point  of  destination,"9 
the  cost  of  transportation,  the  cost  of  making 
repairs,71  the  manner  in  which  the  goods  have  been 
used,'*  and  the  general  condition  and  quality  of 
the  goods  and  the  percentage  of  their  depreciation 
from  damage,  use,  age,  decay,  or  otherwise."  Where, 
however,  there  is  no  evidence  of  market  value  either 
in  the  injured  condition  of  cattle  when  delivered 
or  in  the  condition  in  which  they  should  have 
arrived,  evidence  that  the  cattle  were  worth  a  cer- 
tain sum  less  per  head  than  they  would  have  been 
worth  had  they  been  transported  without  negligence 
is  inadmissible.74  It  has  been  held  that  the  value 
of  a  portion  of  the  goods  may  be  estimated  with 
reference  to  the  value  of  the  remaining  goods  or  to 
the  total  value  of  the  whole.75  So  where  animals, 
such  as  race  horses,  have  no  market  value  at  the 
place  of  destination,  evidence  of  the  condition, 
temper,  disposition,  and  character  of  the  horses 
when  received  by  the  carrier,  and  of  the  effect  of 
these  traits  on  their  value,  and  that  the'  injuries 
received  would  affect  their  racing  qualities  and 
value  is  competent  in  determining  the  actual  value 
of  the  horses,7*  as  is  also  evidence  of  the  number  of 


races  the  horses  have  won,  and  of  the  class  of 
horses  raced  with.77  On  the  other  hand,  where,' in 
an  action  against  a  carrier  for  injury  to  colts 
while  in  transit,  the  shipper  shows  as  his  damages 
the  difference  in  the  value  of  the  colts  before  and 
after  the  injury,  by  estimating  their  value  at  the 
point  of  shipment  and  what  they  brought  at  the 
point  of  destination  at  a  sale,  the  carrier  is  entitled 
to  show  that  the  sale  at  the  point  of  destination 
was  a  failure,  and  that  the  price  offered  for  colts 
there  was  not  a  fair  test  of  their  value.78 

[$  598]  (3)  Where  Value  Fixed  by  Contract. 
Where  the  shipping  contract  limits  the  value  of  live 
stock  shipped  to  a  designated  amount  'for  each, 
the  shipper,  in  an  action  for  injuries  to  the  stock, 
is  not  thereby  precluded  from  showing  that  the 
actual  value  of  the  stock  injured  exceeded  the 
designated  sum,  not  for  the  purpose  of  allowing  a 
greater  recovery  per  head,  but  to  enable  the  jury 
to  estimate  the  damage  done  to  each  animal  within 
the  limits  specified.79  Where  the  shipping  contract 
provides  that  in  case  of  loss  of,  or  damage  to,  the 
goods  the  amount  of  loss  or  damage  shall  be  com- 
puted at  the  value  of  the  goods  at  the  place  of  ship- 
ment, evidence  as  to  the  value  of  the  goods  at  the 
place  of  destination  is  properly  excluded.80  The 
classification  of  the  interstate  commerce  commission 
based  on  a  valuation  clause  in  a  bill  of  lading  for 
a  stock  shipment  is  inadmissible  in  an  action  for 


A.)  82  SW  785;  Wells  v.  Williams, 
(Tex.  Civ.  A.)  71  SW  314;  Pacific 
Express  Co.  v.  Lothrop,  20  Tex.  Civ. 
A.  339,  49  SW  898;  Galveston  Wharf 
Co.  v.  McYoung,  2  Tex.  A.  Ctv.  Cas. 
I    642. 

[a]  Tims,  where,  in  an  action 
against  a  carrier  for  damages  sus- 
tained In  transit  to  goods  which  have 
no  market  value,  the  only  evidence 
of  value  Is  the  price  at  which  plain- 
tiff had  sold  similar  articles,  it  Is  not 
error  to  Instruct  the  jury  to  look  to 
the  original  cost  of  the  articles  In- 
jured in  estimating  plaintiff's  dam- 
age. Houston,  etc.,  R.  Co.  v.  Ney, 
(Tex.   Civ.   A.)    68   SW   43. 

[t>]  Amount  paid  In  other  cities  for 
same  elan  of  goods. — In  an  action 
by  the  consignee  against  the  carrier 
for  failure  to  deliver  goods  shipped, 
where  there  was  evidence  that  the 
goods  had  no  market  value  at  the 
place  of  delivery,  it  was  proper  to 
admit  evidence  of  the  amount  paid 
for  them  in  other  cities,  where  it 
was  also  shown  that  the  prices  paid 
were  those  charged  by  dealers  in 
such  goods,  and  that  the  goods  were 
reasonably  worth  the  same  amount 
at  the  place  of  delivery.  New  York 
SS.  Co.  v.  Weiss,  (Tex.  Civ.  A.)  47 
SW   674. 

[c]  Brldenoe  aa  to  the  cost  of  the 
goods  Is  not  conclusive,  but  may  be 
considered  by  the  Jury  In  determin- 
ing their  true  value.  Pacific  Express 
Co.  v.  Lothrop,  20  Tex.  Civ.  A.  339, 
49  SW  898. 

[d]  Where  the  evidence  fails  to 
prove  the  market  value  of  the  goods 
at  destination  with  reasonable  cer- 
tainty, evidence  of  the  cost  of  the 
goods  Is  admissible.  Gulf  Coast, 
etc.,  R.  Cc  v.  Jackson,  99  Tex.  343, 
89  SW  968;  Chicago,  etc.,  R.  Co.  v. 
Rogers,  61  Tex.  Civ.  A.  603,  129  SW 
1156. 

66.  Echols  v.  Louisville,'  etc.,  R. 
Co.,  90  Ala.  366,  7  S  666;  South,  etc., 
R.  Co.  v.  Wood,  72  Ala.  461;  Mar- 
shall Medicine  Co.  v.  Chicago,  etc., 
R.  Co.,  126  Mo.  A.  456,  104  SW  478; 
Ross  v.  Chicago,  etc.,  R.  Co.,  119  Mo. 
A.  290,  95  SW  977:  Lachner  v.  Adams 
Express  Co.,  73  Mo.  A.  13:  Richmond 
v.  Bronson,  5  Den.  (N.  Y.)  55.  See 
also  Rome  R.  Co.  v.  Sloan,  39  Oa.  686 
(where  it  was  held  that,  "while  the 
measure  of  damages,  is  the  value  of 
the  cotton  at  the  point  of  destina- 
tion, the  defendant  has  no  cause  of 


complaint  that  the  proof  is  confined 
to  the  value  of  the  cotton  at  the 
point  of  shipment,  or  the  place  where 
it  was  burnt  on  the  line  of  the  road'; 
as  goods  are  presumed  to  be  worth 
as  much  or  more,  at  the  place  of 
destination,  than  at  the  point  of  ship- 
ment, till  that  presumption  Is  re- 
butted by  proof). 

[a}  Illustration.  ■  -Where  goods 
were  lost  at  the  point  of  shipment, 
evidence  of  their  value  at  that  point 
Is  admissible  to  show  their  value  at 
the  point  of  destination.  Echols  v. 
Louisville,  etc.,  R.  Co.,  90  Ala.  366, 
7  S  655. 

67.  St.  Louis,  etc..  R.  Co.  v.  Kll- 
berry,  83  Ark.  87.  102  SW  894;  Pa- 
cific Express  Co.  v.  Lothrop,  20  Tex. 
Civ.  A.  339,  49  SW  898;  Houston,  etc., 
R.  Co.  v.  Williams,  (Tex.  Civ.  A.) 
81  SW  656;  Gulf,  etc.,  R.  Co.  v.  Dun- 
man,   (Tex.  Civ.  A.)   16  SW  421. 

[a]  Thus,  (1)  on  the  question  of 
market  value  of  goods  lost  at  place 
of  shipment,  value  in  the  market  of 
a  neighboring  state  connected  with 
the  place  of  destination  by  railroad 
is  admissible.  Louisville,  etc.,  R.  Co. 
v.  Mason,  11  Lea  (Tenn.)  116.  (2) 
Where,  in  a  suit  against  a  railway 
company  for  killing  a  Hereford  bull 
Injured  by  its  train,  it  is  shown  that 
there  Is  no  market  for  such  an  ani- 
mal In  the  county  where  killed,  his 
market  value  In  counties  where  there 
Is  a  market  for  such  animals  may 
be  shown.  Gulf,  etc.,  R.  Co.  v.  Dun- 
man.  (Tex.  Civ.  A.)  16  SW  421.  (3) 
In  an  action  against  a  carrier  for 
damages  to  cattle  of  fine  registered 
breeds,  which  the  plaintiff  had 
bought  In  Ohio  and  shipped  to  South 
Dakota,  and  thence  to  Arkansas,  evi- 
dence of  the  market  value  in  Ohio, 
South  Dakota,  and  West  Virginia  was 
competent,  in  the  absence  of  evidence 
of  a  nearer  market  for  cattle  of  that 
class.  St.  Louis  Southwestern  R  Co. 
v.  Kilberry,  83  Ark.  87,  102  SW  894. 

68.  Cole  v.  Rankin,  (Tenn.  Ch.  A.) 
42  SW  72. 

69.  Clements  v.  Burlington,  etc., 
R.  Co.,  74  Iowa  442,  38  NW  144 
(fruit  trees'). 

70.  Galveston,  etc.,  R.  Co.  v.  Crip- 
pen,  (Tex.  Civ.  A.)  147  SW  361;  Pa- 
cific Express  Co.  v.  Lothrop,  20  Tex. 
Civ.   A.   339,   49   SW  898. 

71.  Chicago,  etc.,  R.  Co.  v.  Calvert. 
41  Tex.  Civ.  A.  236,  91  SW  825  (hold- 
ing that,  in  an  action  against  a  rail- 


road for  damages  done  to  a  thresher, 
and  for  the  consequent  loss  of  profits 
resulting  from  time  lpst  In  having 
the  thresher  repaired,  where  It  did 
not  distinctly  appear  that  the 
thresher  had  a  market  value  at  desti- 
nation, evidence  as  to  the  cost  of 
repairing  the  thresher  was  properly 
admitted). 

73.  Jacksonville,  etc,  R.  Co.  v. 
Peninsula  Land,  etc.,  Mfg.  Co.,  27 
Fla.   1,   167,   9   S  661,   17  LRA   S3,  66. 

73.  Jacksonville,  etc.,  R.  Co.  v. 
Peninsula  Land,  etc.,  Mfg.  Co.,  27 
Fla.  1,   157.   9   S   661,    17   LRA    33,  65. 

74.  Ft.  Worth,  etc..  R.  Co.  v. 
Shank,    (Tex.   Civ.  A.)    167   SW   1093. 

78.  Marquis  v.  Wood,  29  Misc. 
590.  61  NYS  261:  Crawford  v.  South- 
ern R.  Co..  66  S.  C.  136,  34  SE  80; 
Missouri  Pac.  R.  Co.  v.  Sherwood. 
84  Tex.  125,  19  SW  465.  17  LRA  643. 

76.  Cincinnati,  etc.,  R.  Co.  v.  Lo- 
gan, 96  SW  910,   29  KyL   1123. 

77.  Galveston,  etc.,  R.  Co.  v.  Crip- 
pen.   (Tex.  Civ.  A.)   147   SW  361. 

73.  Cincinnati,  etc.,  R.  Co.  v.  Lo- 
gan,  96   SW   910,   29  KyL   1123. 

7».  Winslow  v.  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  344,  60  SE  709. 
And  see  Washington  Horse  Exch.  ▼. 
Louisville,  etc.,  R.  Co.,  171  N.  C.  6S. 
87  SE  941  (holding  that,  where  a  bill 
of  lading  for  an  interstate  shipment 
declared  that  recovery  for  live  stock 
should  be  limited  to  one  hundred 
dollars  per  head,  the  true  value  of 
the  animals  at  the  point  of  shipment 
should  be  ascertained  to  determine 
the  damage,  the  provision  merely  lim- 
iting liability).  Compare  supra  1 173 
for  effect  of  Acts  of  1916  and  1916 
amending  the  Interstate  Commerce 
Act. 

80.  Caples  v.  Louisville,  etc..  R 
Co.,  17  Ho.  A.  14;  Wegener  v.  Chi- 
cago, etc.,  R.  Co.,  162  Wis.  322,  166 
NW   201. 

[a]  Thus,  where  poultry  was  ship- 
ped subject  to  a  bill  of  lading  pro- 
viding that  damages  should  be  com- 
puted on  the  basis  of  the  value  of 
the  property  at  the  place  and  time 
of  shipment,  etc..  the  measure  of 
damages  for  loss  of  part  and  damage 
to  the  balance  of  the  shipment  wa» 
the  market  value  at  the  place  of 
shipment,  plus  freight,  drayajre,  and 
commissions.  Wegener  v.  Chicago, 
etc..  R.  Co.,  162  Wis.  322,  156  NW 
201. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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damages  to  stock  where  there  was  not  in  evidence 
a  bill  of  lading  containing  a  valuation  clause.81 

[$  599]  (4)  Claim  for  Damages.  In  an  action 
against  a  carrier  for  injury  to  goods,  plaintiff's 
claim  for  damages  filed  before  suit  is  brought  is 
admissible  to  show  that  at  that  time  he  claimed  a 
less  amount  of  damages  than  that  stated  in  the 
petition82  or  testified  to  by  him  as  a  witness.88 
Such  evidence  is  not  objectionable  as  being  an 
offer  of  compromise.84 

[$  GOO]  3.  Weight  and  Sufficiency.*5  The  rules 
applicable  to  weight  and  sufficiency  in  civil  actions 
generally88  obtain  in  actions  against  carriers  for 
loss  of,  or  injury  to,  goods  transported;81  and  these 
rules    have   been   applied    to   evidence   offered    to 


81.  Smith  v.  Atlantic  Coast  Line 
R.  Co.,  183  N.  C.  143,  79  SE  433. 
Compare  supra  I  173  for  effect  of 
Acts  of  1916  and  1916  amending;  the 
Interstate  Commerce  Act. 

88.  Missouri,  etc.,  R.  Co.  v.  Clay- 
ton. (Tex.  Civ.  A.)  84  SW  1069. 

83.  Ft.  Worth,  etc.,  R.  Co.  v.  Lock, 
10  Tex.  Civ.  A.  426,  70  SW  466. 

84.  Ft.  Worth,  etc.,  R.  Co.  v.  Lock. 
10  Tex.   Civ.  A.   426,  70   SW   466. 

88.  Weight  and  sufficiency  of  evi- 
dence In  actions  for  loss  of,  or  In- 
jury to,  foods  snipped  by  water  see 
Shipping    [36   Cyc   272]. 

88.     See  Evidence   [17  Cyc   763  et 

87.  See  cases   Infra   notes   88-18. 

88.  [a]  Bnfll client  to  show  plain- 
tiff's right  to  sue. — Louisville,  etc., 
R.  Co.  v.  Brltton.  146  Ala.  664,  29  S 
686;  Stacy  v.  Oregon  Short  Line  R. 
Co.,  184  111.  A  SO;  Harrison  v.  Hlx- 
son,  4  Blackf.  (Ind.)  226:  Farmers' 
El.  Co.  v.  Great  Northern  R.  Co.,  131 
Minn.  162,  164  NW  964;  Stadhecker 
v.  Combs,  43  S.  C.  L.  193;  Tradewell 
v.  Chicago,  etc.,  R.  Co.,  160  Wis.  269, 
136  NW  794. 

[bj  Insufficient  to  snow  that  plain, 
tin  was  not  entitled  to  sue. — Fast  v. 
Canton,  etc.,  R.  Co.,  77  Miss.  498,  27 
S  626;  Deaver-Jeter  Co.  v.  Southern 
R.  Co.,  91  S.  C.  603,  74  SE  1071,  Ann 
Casl914A  280. 

88.  [a]  Bvldenoe  sufficient, — 
Southern  Express  Co.  v.  Ashford.  126 
Ala.  691,  28  S  732;  McCluer  v.  Man- 
chester, etc.,  R.  Co.,  13  Oray  (Mass.) 
124.  74  AmD  624;  Haslara  v.  Adams 
Express  Co.,  19  N.  Y.  Super.  236. 

80.  [a]  Bvldenoe  insufficient. — 
Peck  v.  Dlnsmore.  4  Port.  (Ala.)  212; 
Braunsteln  v.  New  York  Cent.,  etc., 
R.  Co,  149  NYS  909;  Kats  v.  Weir, 
116  NYS  113. 

91.  [a]  Bvldenoe  suffioient^-Cen- 
tral  of  Georgia  R.  Co.  v.  Henderson, 
152  Ala.  203,  44  S  542;  Morrison  Grain 
Co.  v.  Missouri  Pac.  R.  Co.,  182  Mo. 
A.  339,  170  SW  404;  Milne  v.  Chicago, 
etc..  R.  Co..  166  Mo.  A.  465,  136  SW 
85;  Fasy  v.  International  Nav.  Co., 
77  App.  Div.  469,  79  NYS  110S  [art 
177  N  Y.  591  mem,  70  NE  1098  mem]: 
Glazier  v.  Old  Dominion  SS.  Co.,  53 
Misc.  290,  103  NYS  112;  Creager  v. 
McGowan,  104  NYS  416:  Stadhecker 
v.  Combs.  43  S.  C.  L.  193;  Gulf,  etc., 
R.  Co.  v.  Cage.  (Tex.  Civ.  A.)  174 
SW  855;  New  York,  etc.,  SS.  Co.  v. 
Weiss.  (Tex.  Civ.  A.)  47  SW  674; 
Rex  v.  Canadian  Pac.  R.  Co.,  (Alta.) 
5  DomLR  176,  21  WestLR  709. 

[b]  Bvldenoe  Insufficient. — The  Wil- 
lie D.  Sandhoval,  92  Fed.  286;  Gulf, 
Coast  Transp.  Co.  v.  Howell,  70  Fla. 
544,  70  S  567;  Adams  Express  Co.  v. 
Tucker,  161  Ky.  741,  171  SW  428; 
Katz  v.  Weir,  115  NYS  113;  James 
Autler  Co.  v.  Rankin,  112  NYS  1085: 
Missouri,  etc.,  R.  Co.  v.  Beard,  34 
Tex.  Civ.  A.  188.  78  SW  253. 

98.  [a]  Bvldenoe  sufficient. — 
Powers  v.  Chicago,  etc.,  R.  Co..  ISO 
Iowa  615,  105  NW  345;  Pressley  Co. 
v.  Illinois  Cent.  R.  Co.,  117  Minn.  399, 
186  NW  11;  Hall  v.  Morrison,  20  Tex. 
179;  L.  Strueblng  Co.  v.  Merchants' 
Despatch  Transp.  Co.,  142  Wis.  657, 
126  NW  21. 

93.  [a]  Bvldenoe  sufficients— Colo- 
rado, etc,  R  Co.  v.  Breniman,  22 
Colo.    A    1.    125    P    855;    Lengsfield 


v.  Jones,  11  La.  Ann.  624;  Morrison 
Grain  Co.  v.  Missouri  Pac.  R.  Co., 
182  Mo.  A.  SS9,  170  SW  404;  Milne 
v.  Chicago,  etc.,  R.  Co.,  155  Mo.  A. 
465,  135  SW  85;  Gulf,  etc.,  R.  Co.  v. 
Cage,   (Tex.  Civ.  A.)   174  SW  856. 

94.  [a]  Bvldenoe  suffiolent. — Gib- 
son  v.    Inman    Packet   Co.,    Ill    Ark. 

621,  164  SW  280,  AnnCasl916A  1043; 
Louisville,  etc.,  R.  Co.  v.  O'Brien, 
168  Ky.  403,  182  SW  227;  Lund  v. 
Great  Northern  R.  Co.,  126  Minn.  259, 
148  NW  112;  Watson  v.  Union  Pac. 
R.  Co.,  (Mo.  A.)  178  SW  871;  Con- 
nelly v.  Illinois  Cent.  R.  Co.,  183  Mo. 
A.  408.  166  SW  1077;  McHaney  v.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  369, 
129  SW  1065. 

[bl  Bvldenoe  Insufficient. — Lewer 
v.  Minneapolis,  etc.,  R.  Co.,  132  Minn. 
173,  156  NW  6;  Thyll  v.  New  York, 
etc.,  R  Co.,  92  App.  Dlv.  613.  87 
NYS  345   [mod  84  NYS  175J. 

95.  [a]  Bvldenoe  insufficient. — St. 
Louis,  etc.,  R.  Co.  v.  Musgrove,  153 
Ala.  274,  45  S  229;  Baer  v.  New  York 
Cent.,  etc.,  R.  Co.,  83  Misc.  88,  144 
NYS  682. 

96.  [a]  Bvldenoe  suffiolent. — Penn- 
sylvania Co.  V.  Cohen,  66  111.  A.  818: 
Cardwell  v.  Union  Pac.  R.  Co.,  90 
Kan.  707,  136  P  244;  Morley  v.  East- 
ern Express  Co.,  116  Mass.  97;  Her- 
old  v.  U.  S.  Express  Co.,  98  Nebr.  217, 
152  NW  393.  And  see  Morris  v.  Min- 
neapolis, etc.,  R.  Co.,  25  N.  D.  136, 
141  NW  204. 

[b]  Evidence  insufficient. — Cooper 
v.  Georgia  Pac.  R.  Co.,  92  Ala.  329, 
9  S  159,  25  AmSR  59;  Atlantic  Coast 
Line  It  Co.  v.  Collins,  13  Ga.  A.  759, 
79  SE  946;  Alabama,  etc.,  R.  Co.  v. 
Goforth,  (Miss.)  14  S  457;  Barton  v. 
Fuller's  Impress  Co.,  109  NYS  727; 
Freeman  v.  Winkler,  103  NYS  215; 
Zlegler  v.  Freeman,  31  Oh.  Cir.  Ct. 
842. 

97.  [a]  Evidence  sufficient. — (1) 
Carter  v.  Pennsylvania  R.  Co.,  120 
Fed.  663,  57  CCA  126;  Jonesboro,  etc., 
R.  Co.  v.  Dunavant.  117  Ark.  461.  174 
SW  1187;  St.  Louis,  etc.,  R.  Co.  v. 
Tilby,  117  Ark.  163,  174  SW  1167: 
Lamb  v.  McHan,  17  Ga.  A.  6,  86  SE 
252:  Lake  Erie,  etc.,  R.  Co.  v.  Seeley, 
43  Ind.  A.  70,  86  NE  1002;  Cincin- 
nati, etc.,  R.  Co.  v.  Greening,  100 
SW  825.  30  KyL  1180;  Hill  Mfg.  Co. 
v.  Providence,  etc.,  SS.  Co..  125  Mass. 
292;  Robinson  v.  Great  Northern  R. 
Co..  123  Minn.  495,  144  NW  220; 
Fockens  v.  United  States  Exnress 
Co.,  99  Minn.  404,  109  NW  834;  Beede 
v.  Wisconsin  Cent.  R.  Co.,  90  Minn. 
36,  96  NW  464,  101  AmSR  390;  Otis 
Co.  v.  Missouri  Pac.  R.  Co..   112  Mo. 

622,  20  SW  676;  Ball  v.  Wabash,  etc.. 
R.  Co..  83  Mo.  674;  Read  v.  St.  Louis, 
etc.,  R.  Co.,  60  Mo.  199;  Blair  Horse, 
etc.,  Co.  v.  St.  Joseph,  etc.,  R.  Co., 
(Mo.  A)  180  SW  412;  Botts  v.  St. 
Louis,  etc.,  R.  Co.,  191  Mo.  A.  676, 
177  SW  746;  Cunningham  v.  Wa- 
bash R.  Co.,  167  Mo.  A.  273,  149  SW 
1151;  Keyes-Marshall  Bros.  Livery 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  105 
Mo.  A.  656,  80  SW  63;  Heck  v.  Mis- 
souri Pac  R.  Co.,  61  Mo.  A.  532; 
Chicago,  etc.,  R.  Co.  v.  Slattery,  76 
Nebr.  721,  107  NW  1045,  124  AmSR 
825;  Wabash  R.  Co.  v.  Sharpe,  76 
Nebr.  424,  107  NW  758.  124  AmSR 
823;    Chicago,    etc.,    R    Co.    v.    Wil- 


show  plaintiff's  right  to  sue,88  that  defendant 
is  a  common  carrier,8*  a  contract  of  carriage,90 
delivery  of  the  goods  to  the  carrier,*1  delivery 
of  the  goods  to  the  carrier  in  good  condition, ' 
acceptance  of  the  goods  by  the  carrier  for 
transportation,*3  injury  to  the  goods  while  in  the 
carrier's  possession,**  injury  to  the  goods  before 
delivery  at  destination,*5  loss  of  the  goods,*6  negli- 
gence on  the  part  of  the  carrier,*7  absence  of  negli- 
gence on  the  part  of  the  carrier,*8  negligence  on  the1 
part  of  the  shipper,9*  absence  of  negligence  on  the 
part  of  the  shipper,1  willful  misconduct  on  the  part 
of  the  carrier,  that  the  shipper  had  assumed  the 
care  of  the  live  stock  during  shipment,8  what  was 
the  proximate  cause  of  the  injury,4  that  the  injury 

Hams,  61  Nebr.  608,  15  NW  832,  56 
LRA  289;  Rleser  v.  Metropolitan 
Express  Co.,  46  Misc.  632,  91  NYS 
170;  Louisville,  etc.,  R.  Co.  v.  Smith, 
123  Tenn.  678,  134  SW  866:  Gulf, 
etc.,  R.  Co.  v.  Johnson,  92  Tex. 
591,    50    SW   563;    International,   etc. 


R.  Co.  v.  Penney,  (Tex.  Civ.  A.)  178 
SW  970-  Kansas  City,  etc.,  R.  Co.  v. 
Cave.  (Tex.  Civ.  A.)  174,  SW  872: 
San  Antonio,  etc.,  R.  Co.  v.  Chlttlm, 
(Tex.  Civ.  A.)  135  SW  741;  Phila- 
delphia Fire  Assoc,  v.  Loeb,  25  Tex. 
Civ.  A.  24.  69  SW  617;  Texas,  etc, 
R.  Co.  v.  Talley.  2  Tex.  A.  Civ.  Cas. 
{  766;  Chicago,  etc.,  R.  Co.  v.  Morris, 
16  Wyo.  308,  93  P  664.  (2)  Evidence 
that  a  car  left  the  track  while  in 
transit,  and  turned  over,  causing  In- 
jury to  the  shipment,  made  out  a 
prima  facie  case  of  negligence.  Mis- 
souri, etc.,  R.  Co.  v.  French,  (Okl.) 
162'P  691.  (3)  Where,  owing  to  llmr 
itations  of  liability,  negligence  must 
be  shown,  such  negligence  may  be 
established  by  circumstantial  evi- 
dence. Botts  v.  St.  Louis,  etc.,  R> 
Co.,  supra. 

[b]  Bvldenoe  Insufficient. — Mears 
v.  New  York,  etc.,  R.  Co.,  75  Conn. 
171,  52  A  610,  96  AmSR  192,  56  LRA 
884;  Gulf  Coast  Transp.  Co.  v.  How- 
ell. 67  Fla.  608,  65  S  661;  Heyen  v, 
Cleveland,  etc..  R.  Co.,  184  111.  A. 
322:  Missouri  Pac.  R.  Co.  v.  Houston, 
10  Kan.  A.  856,  69  P  688;  Pemberton 
Co.  v.  New  York  Cent.  R.  Co..  104 
Mass.  144;  Illinois  Cent.  R.  Co.  v. 
James,  101  Miss.  791,  58  S  648;  Yar 
zoo,  etc.,  R.  Co.  v.  Cox,  (Miss.)  40  S 
547;  Lamar  Mfg.  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  117  Mo.  A.  453,  93  SW 
851;  Wilson  v.  Delaware,  etc..  R.  Co., 
119  App.  Div.  675,  104  NYS  293; 
Rowan  v.  Wells,  80  App.  Div.  31,  80 
NYS  226;  Dobson  v.  Central  R.  Co, 
38  Misc.  682.  78  NYS  82;  Jones  v. 
Atlantic  Coast  Line  R.  Co.,  148  N.  a 
449.  62  SE  621;  Cunningham  v.  Penn- 
sylvania R.  Co.,  40  Pa.  Super.  212; 
Houston,  etc.,  R.  Co.  v.  Davis,  (Tex. 
Civ.  A.)  123  SW  1160;  Gulf,  etc.,  R. 
Co.  v.  Taliaferro,  40  Tex.  Civ.  A.  888, 
89  SW  1120;  Adams  Express  Co.  v. 
Scott,  113  Va.  1,  73  SE  450,  AnnCas 
1913D  972. 

98.  [a]  Bvldenoe  Insufficient^— 
Ellison  v.  Adams  Express  Co.,  152 
111.  A.  1;  Gulf,  etc.,  R.  Co.  v.  Zim- 
merman, 81  Tex.  605,  17  SW  23,9;  ' 
Missouri  Pac.  R.  Co.  v.  China  Mfg. 
Co.,  79  Tex.  26,  14  SW  785;  Gulf,  etc., 
R.  Co.  v.  Browne,  27  Tex.  Civ.  A. 
437,  66  SW  341;  Gulf,  etc.,  R.  Co.  V. 
Russell,   (Tex.  Civ.  A.)   23  SW  627. 

99.  [a]  Bvldenoe  suffiolent. — Wells 
v.  Potter^  188  Fed.  888.  110  CCA  622; 
Adams  Express  Co.  v.  Scott,  113  Va. 
1,  73  SE  450,  AnnCasl913D  972. 

1.  [a]  Bvldenoe  suffiolent  to  show 
that  the  shipper  was  not  negligent 
in  the  method  of  care  of  the  stock 
during  transportation.  Kansas  City, 
etc.,  R.  Co.  v.  Beckham,  (Tex.  Civ. 
A.)    168  SW  399. 

S.  [a]  Bvldenoe  Insufficient. — For- 
der  v.  Great  Western  R.  Co.,  [1906] 
2  K.  B.  632. 

3.  [a]  Bvldenoe  Insufficient^— Cin- 
cinnati, etc.,  R.  Co.  v.  Grover,  11  KyL 
236. 

4.  [a]  Bvldenoe  sufficients— (1) 
To  show   that  a  carrier's   negligent 
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was  caused  by  freezing5  or  by  natural  decay,*  de- 
fective instrumentalities  for  transportation,  that 
notice  of  claim  for  damages  was  given  by  the  ship- 
per,* that  claim  for  loss  or  injury  was  seasonably 
made  by  the  shipper,9  waiver  of  notice  of  claim  for 
damages,10  assent  of  the  shipper  to  limitations  of 
the  liability  of  the  carrier,11  authority  of  the  agent 
to  make  a  contract  limiting  the  carrier's  liability,11 
consideration  for  a  contract  limiting  the  carrier's 
liability,13  that  the  forwarder  acted  as  the  ship- 
per's agent,14  amount  of  damages,15  and  the  value 
of  the  goods,1*  as  well  as  to  evidence  to  show  con- 
cealment of  value  by  the  shipper,17  and  to  evidence 
to  sustain  a  recovery  on  a  carrier's  common-law 


liability  as  insurer.18 

[§  601]  F.  Trial19— 1.  Questions  of  Law  and  Fact 
Questions  of  fact.  It  is  a  question  for  the  jury  to 
determine  whether  the  goods  have  been  delivered  to 
the  carrier30  and  accepted  by  it  for  transporta- 
tion;21 whether  the  goods  were  shipped  under  a 
special  contract  for  transportation;23  whether  the 
contract  of  shipment  was  signed  by  a  certain  per- 
son as  agent  for  the  carrier;2*  whether  the  agent 
assuming  to  act  for  the  carrier  had  authority  to 
make  such  contract;24  whether  a  contract  limiting 
the  liability  of  the  carrier  exists,  and  if  so,  whether, 
according   to   some   cases,   it   is   reasonable,**  and 


failure  to  furnish  opportunity  to  feed 
and  water  the  stock  was"  the  proxi- 
mate cause  of  the  injury  to  it.  Kan- 
sas City,  etc.,  R.  Co.  v.  Peckham, 
(Tex.  Civ.  A.)  168  SW  899.  (2)  To 
support  a  judgment  against  a  rail- 
road company  for  injuries  to  live 
stock  on  account  of  rough  handling. 
International,  etc.,  R.  Co.  v.  Frank. 
(Tex.  Civ.  A.)  177  SW  168;  Southern 
Pac.  Co.  v.  Meadors,  (Tex.  Civ.  A) 
176  SW  882.  (3)  To  Warrant  the 
jury  in  attributing  the  injuries  to  the 
delay.  Southern  Pac.  Co.  v.  Meadors, 
supra;  International,  etc.,  R.  Co.  v. 
Frank,  supra;  Boland  v.  Chicago,  etc., 
R.  Co.,  159  Wis.  609,  150  NW  967. 

(bj  Evidence  Insufficient  to  show 
that  rough  handling  contributed  to 
the  injury  of  live  stock.  Union  Pac. 
R.  Co.  v.  Libby,  27  Colo.  A  111.  146 
P  1076. 

5.  [a]  Bvldence  sufficient. — Colsch 
v.  Chicago,  etc.,  R.  Co.,  171  Iowa  78. 
153  NW  327. 

6.  [a]  Bvldenoe  sufficient  to  show 
that  damage  was  caused  by  failure  to 
furnish  a  properly  Iced  car.  St. 
Louis,  etc..  R.  Co.- v.  Tilby,  117  Ark. 
163,  174  SW  1167;  Blessing  v.  Chi- 
cago, etc,  R.  Co.,  168  Iowa  379,  150 
NW  661:  Galveston,  etc.,  R.  Co.  v. 
Foetche,   (Tex.  Civ.  AJ   166  SW  414. 

[b]  Bvldence  Insufficient  to  show 
that  loss  was  due  to  natural  decay. 
Mallhers  v.  Southern  Pac.  Co.,  6  La. 
A.  (Orleans)  96. 

7.  [a]  Bvldenoe  sufficient. — Nash- 
ville, etc.,  R  Co.  v.  Farrell,  (Ala.  A) 
70  S  986;  Missouri,  etc..  R.  Co.  v. 
McLean.  55  Tex.  Civ.  A.  130,  118  SW 
161;  Chicago,  eta,  R.  Co.  v.  Morris, 
16  Wyo.  308,  93  P  664. 

&  [a]  Bvldenoe  sufficient. — South- 
ern R.  Co.  v.  Proctor,  8  Ala,  A  413, 
67  S  513. 

B.  [a]  Bvldenoe  sufficient. — St. 
Louis,  etc.,  R.  Co.  v.  Walker,  37  Okl. 
784.  133  P  185.  41  Okl.  382.  138  P 
144. 

10.  [a]  Bvldenoe  sufficient. — St. 
Louis,  etc.,  R.  Co.  v.  Nunley,  120  Ark. 


868,  179  SW  369;  Shama  v.  Chicago, 
etc,  R.  Co..  128  Minn.  522,  151  NW 
406;  Banks  v.  Pennsylvania  R.  Co., 
Ill  Minn.  48,  126  NW  410;  Hull  v. 
Chicago  Oreat  Western  R.  Co.,  193 
Mo.  A  425,  185  SW  1155;  Kolkmeyer 
v.  Chicago,  etc.,  R.  Co.,  192  Mo.  A. 
188.  182  SW  794. 

[b]  Bvldenoe  Insufficient. — Gamble- 
Robinson  Commn.  Co.  v.  Northern 
Pac  R.  Co.,  119  Minn.  40,  137  NW  19; 
Shumaker  v.  Northern  Pac.  R.  Co., 
108  Minn.  35,  121  NW  122;  Stevens  v. 
St.  Louis  Southwestern  R.  Co..  (Tex. 
Civ.  A.)  178  SW  810. 

11.  fa]  Bvldenoe  insufficient^— Ill- 
inois Match  Co.  v.  Chicago,  etc..  R. 
Co.,  163  111.  A.  568  [rev  on  other 
grounds  250   111.   396,   95   NE  492]. 

IS.  [a]  Bvldenoe  sufficient. — Blair 
v.  American  Forwarding  Co.,  169  111. 
A.  511. 

13.  [a]  Bvldence  sufficient. — Wa- 
bash R.  Co.  v.  Curtis.  134  111.  A.  409; 
Chicago,  etc.,  R.  Co.  v.  Hare,  36  Ind. 
A.   422.   75  NE   867. 

[b]  Bvldenoe  Insufficient. — Schaller 
v.  Chicago,  etc.,  R.  Co.,  97  Wis.  81, 
71  NW  1042. 

14.  [a]  Evidence  sufficient  to  show 
that  a  forwarder  acted  as  agent   In 


delivering  plaintiff's  goods  to  the  car- 
rier and  in  receiving  Its  bill  of  lad- 
ing, and  acted  as  agent  for  the  ship- 
per In  valuing  the  goods.  Mlchelson 
v.  Judon  Freight  Forwarding  Co.,  268 
111.  546.  109  NE  281. 

15.  [a]  Bvldenoe  sufficient  to  jus- 
tify the  amount  of  damages  awarded. 
— St.  Louis,  etc.,  R.  Co.  v.  Nunley, 
120  Ark.  119,  179  SW  369;  Wood  v. 
Chicago,  etc.,  R.  Co.,  118  Minn.  362, 
136  NW  1096. 

[b]  Bvldenoe  Insufficient  to  sustain 
a  verdict  for  the  amount  of  damages. 
— Litt  v.  Wabash  R.  Co.,  50  App. 
Dlv.   650,   64   NYS   108. 

16.  [a]  Bvldenoe  sufficient. — Gal- 
veston, etc.,  R.  Co.  v.  Brown,  (Tex. 
Civ.  A.)  175  SW  749. 

[b]  Bvldenoe  Insufficient^— Atlantic 
etc..  R  Co.  v.  Howard  Supply  Co., 
125   Ga,   478,   64   SE  630. 

[c]  Bvldenoe  sufficient  to  show  that 
there  was  a  market  value  for  the 
stock  at  the  place  of  destination. 
Missouri,  etc.,  R.  Co.  v.  Mulkey,  (Tex. 
Civ.  AJ   159  SW  111. 

[d]  Bvldenoe  prima  fade  sufficient 
to  show  market  values  during  the 
time  Involved  in  a  delayed  shipment 
of  live  stock.  St.  Louis,  etc.,  R.  Co. 
v.  Armstrong,  (Tex.  Civ.  A.)  166  SW 
366. 

[e]  Valuation  and  rate. — (1)  Evi- 
dence was  held  to  sustain  findings 
that  plaintiff's  wife,  on  tendering  the 
shipment,  declared  its  value  to  be 
three  hundred  dollars,  and  that  de- 
fendant charged  a  rate  proportionate 
to  such  valuation.  Wells  v.  Powell, 
(Tex.  Civ.  A.)  177  SW  988.  (2)  A 
recital  in  a  contract  of  shipment  of 
a  reduced  rate  is  prima  facie  evidence 
of  that  fact.  Stubblefleld  v.  St.  Louis, 
etc.,  R.  Co.,   (Mo.  A.)   184  SW  149. 

[f]  Cost  of  live  stock. — Where  a 
contract  provided  that  the  carrier's 
liability  should  not  exceed  the  actual 
cost  of  the  horses  at  the  point  of 
shipment,  such  cost  was  sufficiently 
proved  by  proving  the  market  value 
at  that  point,  In  the  absence  of  proof 
that  the  horses  were  purchased  below 
the  market  value.  Pierce  v.  Southern 
Pac.  Co.,  120  Cal.  156,  47  P  874,  52  P 
302,  40  LRA  350;  Wilson  v.  Illinois 
Cent.  R.  Co.,  130  Tenn.  92,  169  SW 
311. 

17.  [a]  Bvldenoe  Insufficient. — 
Central  of  Georgia  R.  Co.  v.  Jones, 
7  Ga.   A.    165,    66   SE  492. 

18.  [a]  Bvldenoe  Insufficient. — 
Southern  R.  Co.  v.  W.  T.  Adams 
Mach.   Co.,    165    Ala.    436,    61    S    779. 

19.  In  actions  for  delay  see  supra 
t   440. 

Trial  of  actions  for  loss  of  or  in- 
jury to  goods  shipped  »y  water  see 
Shipping  [36  Cyc  2781. 

20.  Southern  R.  Co.  v.  Johnson, 
2  Ga.  A.  36.  58  SE  333;  Reading  v. 
Chicago,  etc.,  R.  Co.,  188  Mo.  A  41, 
173  SW  451. 

al.  Reading  v.  Chicago,  etc.,  R. 
Co.,  188  Mo.  A.  41,  178  SW  461; 
Milne  v.  Chicago,  etc.,  R.  Co.,  156 
Mo.  A.   466.  136  SW  85. 

39.  Chicago,  etc.,  R.  Co.  v.  Wood- 
ward. 164  Ind.  360,  72  NE  658,  73 
NE  810;  Henry  J.  Perkins  Co.  v. 
American  Express  Co.,  199  Mass.  561, 
86  NE  895;  Walllngford  v.  Columbia, 
etc.,  R.  Co.,  26  S.  C.  258,  2  SE  19. 


83.  Tishomingo  Sav.  Inst.  v. 
Johnson,   (Ala.)   40  S  503. 

84.  Lake  Erie,  etc,  R.  Co.  v. 
Seeley,  43  Ind.  A.  70,  88  NE  1002; 
Thurman  v.  Wells,  18  Barb.  (N.  T.) 
500.  _ 

"SB.  Central  of  Georgia  R.  Co.  v. 
City  Mills  Co.,  128  Ga.  841,  68  SE 
197;  Southern  Express  Co.  v.  Pur- 
cell,  87  Ga.  103,  92  AmD  53;  Lake 
Erie,  etc.,  R.  Co.  v.  Seeley,  43  Ind. 
A  70,  86  NE  1002;  St.  Louis,  etc, 
R.  Co.  v.  Clark,  48  Kan.  321,  329, 
29  P  312;  McKinney  v.  Boston,  etc.. 
R  Co.,  217  Mass.  274,  104  NE  446. 
See  also  infra  text  and  notes  42,  46, 
47. 

[a]  Preliminary  negotiations  to 
signing  contracts— Whether  a  cattle 
shipper  bound  himself  by  prelimi- 
nary negotiations  as  to  a  shipment 
to  sign  a  special  written  contract 
limiting  the  carrier's  common-law 
liability  Is -for  the  jury.  St.  Louis, 
etc,  R  Co.  v.  Gorman,  79  Kan.  643, 
100   P   647,    28   LRANS   637. 

[b]  Assent  of  snipper— (1) 
Whether  the  shipper  knowingly  as- 
sented to  the  provisions  of  the  con- 
tract signed  by  him.  which  limited 
the  carrier's  common-law  liability, 
is  a  question  of  fact.  Kirby  .v.  Chi- 
cago, etc.,  R.  Co..  242  111.  418.  90  NE 
252  [rev  on  other  grounds  225  U.  S. 
156,  32  SCt  648,  66  L.  ed.  1033,  1914 
A  601];  Wabash  R.  Co.  v.  Thomas, 
222  111.  387,  78  NE  777,  7  LRANS 
1041;  Cleveland,  etc.,  R.  Co.  v.  Pat- 
ton,  203  111.  376.  67  NE  804;  Chicago. 
etc.,  R.  Co.  v.  Calumet  Stock  Farm, 
194  111.  9,  61  NE  1095.  88  AmSR  68. 
(2)  Where  the  shipper's  inability  to 
read  is  known  tb  the  carrier,  the 
question  whether  a  contract  for  lim- 
ited liability  has  or  has  not  been 
made  depends  on  the  fact  of  the 
shipper's  having  in  fact  known  and 
agreed  to  It,  and  this  question  is 
one  for  the  jury.  McKinney  v.  Bos- 
ton, etc.,  R.  Co.,  217  Mass.  274,  104 
NE  446. 

[c]  Whether  ■nipper  understood 
that  contract  limited  liability.— 
When  a  shipper  of  freight  over  a 
railroad  has  signed  a  waybill  con- 
taining stipulations  limiting  the  car- 
rier's liability  which  are  not  very 
plain,  and  are  not  so  situated  as  to 
be  plainly  Included  within  the  terms 
of  the  contract.  It  is  for  the  jury. 
In  an  action  to  recover  for  the  loss 
of  the  freight,  to  determine  whether 
the  shipper  understood,  or  ought, 
under  all  the  circumstances,  to  have 
understood,  that  there  was  such  a 
limitation  of  liability.  New  York, 
etc.,  R.  Co.  v.  Sayles,  87  Fed.  444, 
32  CCA  485    [aft  81   Fed.   326]. 

[d]  Bona  flde  valuation  of  ship- 
ment.— Even  where  there  is  an  at- 
tempt to  limit  liability  In  return  for 
a  lower  rate  of  freight,  the  question 
as  to  whether  there  was  an  actual 
bona  flde  valuation  of  a  shipment 
accepted  by  the  carrier  for  trans- 
portation, or  a  mere  effort  arbitra- 
rily to  limit  liability.  Is  one  of  fact 
and  Is  for  the  jury.  Southern  R.  Co. 
v.  Horner,  115  Ga.  381.  41  SE  649: 
Central  of  Georgia  R  Co.  v.  Butler 
Marble,  etc..  Co.,  8  Ga.  A.  1.  68  SE 
775.      And    see    EvansvlUe,    etc.,    R- 
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whether  it  has  baen  waived  ;*•  whether  or  not  all 
or  a  part  of  the  goods  delivered  for  shipment  were 
lost,  whether  the  goods  were  lost  before  or  after 
the  carrier  had  deposited  them  in  its  warehouse  ;** 


what  was  the  cause  of  loss  or  damage  to  the  ship- 
ment;2* whether  the  loss  or  injury  complained  of 
resulted  from  the  negligence  of  the  carrier,90  unless 
the  evidence  is  so  strong  as  to  leave  no  room  for 


Co.  v.  Kevekordes,  (Ind.  A.)  69  NE 
1022. 

[e]  BatUtaation  of  voidable  ooni 
tract. — Whether  the  acceptance  and 
use  of  a  return  pass  by  a  cattle 
shipper  affirmed  the  contract  under 
which  the  shipment  had  been  made, 
limiting;  the  carrier's  liability,  which 
was  otherwise  voidable  at  the  ship- 
per's election  because  obtained  un- 
der duress,  Is  for  the  jury.  St. 
Louis,  etc.,  R  Co.  v.  Gorman,  79 
Kan.  643.  100  P  647.  28  LRANS  637. 

86.  Rathbone  v.  New  York  Cent, 
etc..  R  Co.,  140  N.  Y.   48,  85  NE  418. 

ST.  Hipp  v.  Southern  R.  Co.,  60 
8.  C.  129,  27  SB  623;  Chicago,  etc., 
R.  Co.  v.  Pollock.  16  Wyo.  321,  93  P 
347.  See  also  Ft.  Worth,  etc.,  R. 
Co.  v.  Waggoner  Nat.  Bank,  36  Tex. 
Civ.  A.  29$,  81  SW  1060  (holding 
that.  In  an  action  for  loss  of  cattle' 
by  reason  of  the  defective  condition 
of  the  carrier's  pens  In  which  the 
cattle  were  placed  while  awaiting 
transportation,  whether  the  cattle 
were  lost  Is.  under  evidence  which 
does  not  show  beyond  a  possibility 
that  they  were  lost,  a  question  for 
the  Jury). 

88.  Sessions  v.  Western  R.  Corp., 
16  Gray  (Haas.)  132  (In  order  to  fix 
the  liability  of  defendant,  either  as 
carrier  or  warehouseman). 

88.  Southern  R  Co.  v.  Smith,  102 
SW  232.  31  KyL  243  (whether  the 
cause  of  loss  was  the  act  of  God); 
Hall  v.  Renfro.  3  Mete.  (Ky.)  61; 
Gulf,  etc.,  R.  Co.  v.  Green,  (Tex.  Civ. 
A)    176  SW  63. 

[a]  Where  one  or  more  Inferences 
may  reasonably  be  drawn  from  the 
facts  attending;  the  Injury  to  the 
shipment,  the  question  of  the  cause 
of  the  injury  Is  for  the  Jury.  Cin- 
cinnati, etc.,  R.  Co.  v.  Veatch,  162 
Ky.    138,  178   SW  89. 

SO.  Ala. — Central  of  Georgia  R. 
Co.  v.  Burton.  166  Ala.  426,  61  S 
643:  Southern  R.  Co.  v.  Aldredge,  142 
Ala.  368,  38  S  806  (holding  that. 
where  a  carrier's  agent  testified  that 
the  depot  in  which  the  goods  sued 
for  were  kept  was  a  safe  place,  and 
that  It  waa  kept  locked  at  night, 
and  also  In  the  day,  whenever  de- 
fendant's employees  were  not  pres- 
ent, which  waa  all  the  evidence  on 
that  subject,  in  an  action  for  failure 
to  deliver  the  goods,  whether  or  not 
there  was  a  want  of  ordinary  care 
was  for  the  Jury). 

Arls. — Santa  Fe,  etc.,  R.  Co.  v. 
Grant  Bros.  Constr.  Co.,  13  Aria.  186, 
108  P  467  (holding  that,  in  an  action 
for  destruction  of  goods  by  fire, 
whether  the  carrier  was  negligent 
In  leaving:  the  shipment  at  an  out- 
of-the-way  station,  where  there  was 
neither  station  agent,  nor  water,  no 
Inhabitants,  and  no  one  to  look  after 
the  safety  of  the  cars  containing  It 
was  held  a  question  for  the  Jury). 

Ga. — Charleston,  etc..  R  Co.  v. 
Nixon  Grocery  Co..  142  Ga.  343,  82 
SE  893  (holding  that  the  question 
of  the  carrier's  negligence  Is  for  the 
Jury,  if  there  Is  any  evidence  on 
which  a  finding  of  negligence  can  be 
based);  Cooper  v.  Raleigh,  etc.,  R. 
Co..  106  Ga.  83.  30  SE  731  (holding 
that,  where,  on  the  arrival  of  a  stock 
car  at  Its  destination,  the  carrier's 
agents  unloaded  the  same,  and 
turned  the  stock  loose  In  an  open 
and  unprotected  lot,  on  a  bitter  cold 
morning,  the  question  of  negligence 
la  for  the  jury). 

111. — Elgin,  etc.,  R  Co.  v.  Bates 
Mach.  Co..  200  111.  636.  66  NE  326. 
93  AmSR  218;  Bell  v.  Union  Pac.  R. 
Co..  177  111.  A.  374  (holding  that. 
In  an  action  for  damages  from  In- 
jury to  plaintiff's  cattle  while  being 
shipped  by  defendant  carrier  at  a 
time  when  there  was  a  heavy  storm. 
It  is  for  the  Jury  to  decide  from  the 
evidence  whether  defendant  was 
guilty  of  negligence,  and  whether 
the  negligence.  If  any,  was  one  of 
the    proximate    causes    of   the   dam- 


age); Louisville,  etc,  R  Co.  v.  Cun- 
ningham, 88  111.  A.  289;  Perishable 
Freight  Transp.  Co.  v.  O'Neill,  41 
111.  A.  423. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Seeley,  43  Ind.  A.  70,  86  NE  1002. 

Kan. — Fllson  v.  Pacific  Express 
Co..  84  Kan.  614,  114  P  863;  Missouri, 
etc.,  R.  Co.  v.  L.  A.  Watklns  Mer- 
chandise Co.,  76  Kan.  813,  92  P  1102. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Harned.  66  SW  26.  33  KyL  1651  (hold- 
ing that,  where  there  waa  testimony 
tending  to  show  that  a  racing  mare, 
while  being  transported  by  defend- 
ant railroad  company,  waa  thrown 
down  seven  or  eight  times  by  reason 
of  the  unusual  manner  in  which  the 
train  was  handled  in  going  around 
curves,  the  question  of  negligence 
was  for  the  Jury);  Louisville,  etc., 
R.  Co.  v.  Lookman,  9  Ky.  Op.  817 
(holding  that,  whether  the  character 
of  Injuries  sustained  by  animals  In 
transportation  Justifies  the  conclu- 
sion of  negligence  on  the  part  of  the 
carrier  Is  a  question   for   the  jury). 

Md. — Baltimore,  etc.,  R  Co.  v. 
Keedy,  75  Md.  320.  23  A  643  (holding 
that.  In  an  action  for  injury  to  wheat 
from  a  flood  while  In  a  car  standing 
on  a  sidetrack,  it  being  In  evidence 
that,  although  the  water  rose  only 
a  few  Inches  In  the  car,  the  door 
was  never  opened,  although  the  car 
remained  there  some  eight  days; 
and  that  the  wheat  was  substantially 
destroyed,  it  was  proper  to  allow  the 
jury  to  determine  whether  defend- 
ant's agenta  could  not,  by  the  use 
of  ordinary  diligence  and  care,  have 
removed  and  saved  some  of  the 
wheat  from  destruction). 

Minn. — Bagley  El.  Co.  v.  Amerloan 
Express  Co.,  63  Minn.  142,  66  NW 
264. 

Miss. — Laurel  Mercantile  Co.  v. 
Mobile,  etc.,  R.  Co.,  87  Mlas.  675,  40 
S   269. 

Mo. — Witting  v.  St.  Louis,  etc,  R 
Co..  101  Mo.  631,  14  SW  743.  20  Am 
SR  636,  10  LRA  602;  Connelly  v. 
Illinois  Cent.  R.  Co.,  133  Mo.  A  810, 
113  SW  233  (Improper  loading  and 
packing);  Gratiot  St.  Warehouse  Co. 
v.  Missouri,  etc..  R.  Co..  124  Mo.  A. 
546,  102  SW  11;  Udell  v.  Illinois  Cent. 
R  Co..  13  Mo.  A.  264  (holding  that  a 
railway  carrier  Is  not,  as  a  matter  of 
law,  bound  to  furnish  refrigerator 
cars  to  carry  perishable  goods,  and 
that  whether  It  is  negligence  not  to 
do  so  is  a  question  for  the  Jury). 

Nebr. — Herold  v.  U.  S.  Express  Co., 
98  Nebr.  217,  152  NW  393  (where 
the  question  whether  reasonable  care 
was  exercised  by  a  carrier  in  the 
transporting  of  a  large  hog  In  hot 
weather  was  held  for  the  Jury). 

N.  J. — Carr  v.  Delaware,  etc,  R. 
Co.,  81  N.  J:  L.  632.  79  A  222;  Du- 
rant  v.  Palmer,  29  N.  J.  L.  544. 

N.  Y. — Tanner  v.  New  York  Cent., 
etc.,  R.  Co.,  108  N.  Y.  623  mem,  15 
NE  379  (where.  In  an  action  against 
a  railroad  company  for  goods  de- 
stroyed by  fire  while  in  a  car  stand- 
ing alongside  a  freight  house  which 
was  burned.  It  appeared  that  the 
freight  house  was  a  wooden  bully- 
ing, standing  close  to  the  track, 
with  a  shingle  roof  covered  with 
moss;  that  often  before  the  roof  had 
taken  fire  from  sparks  from  passing 
engines,  aa  defendant  knew-  that  a 
high  wind  was  blowing  at  the  time; 
and  that  the  car  was  directly  In  the 
path  of  the  flames,  and  it  was  held 
that  It  was  for  the  jury  to  say 
whether  defendant  was  negligent  in 
leaving  the  car  so  exposed);  Barnet 
v.  New  York  Cent.,  etc.,  R  Co..  167 
App.  Dlv.  738,  153  NYS  374  (where 
the  question  whether  the  placing  of 
the  car  containing  plaintiff's  goods 
near  a  car  of  lime,  which  burned 
when  high  water  reached  the  lime, 
was  negligence,  was  for  the  Jury); 
Cook  v.  Erie  R.  Co.,  58  Barb.  312; 
Morris  v.  Wier.  20  Misc.  686,  46  NY8 
413   (Improper  packing). 


N.  C. — J.  M.  Pace  Mule  Co.  v. 
Seaboard  Air  Line  R.  Co.,  160  N.  C. 
252,  75  SE  994;  McConnell  v.  South- 
ern R.  Co.,  144  N.  C.  87,  56  SE  559 
(failure  to  ice  cars  properly). 

Pa. — Buck  v.  Pennsylvania  R.  Co., 
150  Pa.  170.  24  A  678,  30  AmSR  800; 
Phcenix  Pot  Works  v.  Pittsburgh, 
etc,  R.  Co.,  189  Pa.  284,  20  A  1058; 
Humphreys  v.  Reed,  6  Whart.  435; 
New  York  Cent.,  etc.,  R.  Co.  v.  Eby, 
9  Pa.  Cas.  376,  12  A  482;  Alexander 
v.  Pennsylvania  R.  Co.,  7  Pa.  Super. 
183,  42  WklyNC  181;  Menner  v.  Dela- 
ware, etc.,  Canal  Co.,  7  Pa.  Super. 
135  (holding  that,  whether  the  escape 
of  molasaes  from  a  barrel  la  the 
result  of  defective  cooperage  or  of 
the  carrier's  negligence,  there  being 
evidence  that  the  carrel  was  defec- 
tive, is  for  the  Jury)  •  Lucesco  Oil  Co. 
v.  Pennsylvania  R.  Co.,  2  Plttsb.  477 
(holding  that  it  is  a  question  for  the 
jury  whether  a  carrier,  in  making 
up  a  freight  train,  placed  cars  con- 
taining coal  oil  in  such  order  aa 
would  ordinarily  tend  to  the  greatest 
security  of  the  train). 

Tenn. — Lamont  v.  Nashville,  eta, 
R  Co.,  »  Helsk.  68  (holding  that. 
In  an  action  to  recover  from  a  rail- 
road company  for  goods  lost  by  an 
unprecedented  rise  of  a  river.  It  la 
for  the  Jury  to  determine  whether 
the  carrier  had  such  premonitions 
of  approaching  danger  as  to  awaken 
the  apprehensions  of  men  of  pru- 
dence, or  whether,  In  view  of  the 
means  of  escape,  the  carrier  used 
energetically  all  the  means  at  com- 
mand to  meet  the  emergency  and 
save  the  property). 

Tex. — Texas,  etc.,  R  Co.  v.  Rich- 
mond, 94  Tex.  571.  63  SW  619  [rev 
(Civ.  A.)  61  SW  410]  (holding  that, 
where,  in  an  action  against  a  rail- 
way company  for  the  value  of  cot- 
ton burned  while  being  trans- 
ported, all  engineers  and  conductors 
of  trains  In  which  the  car  was  car- 
ried testified  that  the  engines  were 
in  good  condition  and  carefully  man- 
aged, and  that  the  car  waa  tight  and 
securely  sealed,  and  carefully  han- 
dled and  managed  while  in  their 
trains,  and  there  was  no  evidence 
as  to  how  the  fire  originated,  the 
question  of  the  negligence  of  the' 
company  waa  for  the  Jury);  Gulf, 
etc.,  R  Co.  v.  Marshall,  (Civ.  A) 
164  SW  446  (where,  in  an  action  for 
damages  to  a  shipment  of  cattle,  the 
question  of  the  carrier's  negligence 
In  falling  to  water  the  cattle  was 
for  the  jury,  despite  the  owner's 
direction  not  to  water  them);  San 
Antonio,  etc,  R  Co.  v.  Broad-Davis 
Cattle  Co.,  (Civ.  A.)  140  SW  614 
(holding  that,  in  the  absence  of '  a 
statute  requiring  a  carrier  to  water 
stock  at  stated  intervals,  or  at  desig- 
nated places,  whether  Its  failure  to 
do  so  Is  negligence  is  for  the  jury); 
Missouri,  etc.,  R.  Co.  v.  Schults, 
(Civ.  A)  109  SW  445;  Ft.  Worth, 
etc.,  R.  Co.  v.  Galton,  46  Tex.  Civ. 
A.  67,  100  SW  166  (holding  that.  In 
an  action  against  a  carrier  for  in- 
juries to  a  shipment  of  cattle, 
whether  the  muddy  condition  of  the 
pens  furnished  by  the  carrier  for 
the  reception  of  the  cattle  consti- 
tuted negligence  was  for  the  jury). 

Utah. — Shay  v.  Union  Pac.  R  Co., 
153  P  31  (holding,  in  a  shipper's  ac- 
tion for  damages  for  the  destruction 
of  a  carload  of  property  by  fire  set 
by  sparks  from  a  helper  engine 
placed  nearer  the  car  than  the  car- 
rier's rule  permitted,  that,  although 
there  was-  evidence  for  defendant  that 
the  engine  was  equipped  with  a 
proper  spark  arrester,  the  question 
of  its  negligence  was  nevertheless  for 
the  Jury). 

Wash.— Buck  v.  Oregon  R.,  etc, 
Co.,  53  Wash.  113,  101  P  491  (defec- 
tive pens). 

Wis. — Loeser  v.  Chicago,  etc.,  R 
Co.,  94  Wis.  671,  69  NW  872  (holding 
that  whether  it  is  negligence  for  a 
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doubt  on  the  question;31  whether  the  negligence  of 
defendant  was  the  proximate  cause  of  the  injury;88 
whether  the  shipper  has  been  guilty  of  such  acts 
of  negligence  as  will  relieve  the  carrier  from  lia- 
bility;38 whether  the  instrumentalities  for  receiv- 
ing5* or  transporting85  goods  tendered  for  shipment 
were  sufficient ;  whether  notice  of  loss  or  injury  was 
given  in  accordance  with  the  requirements  of  the 
contract  of  shipment;88  whether  notice  of  loss  or 
injury  had  been  waived  by  the  carrier;8'  whether 
a  reasonable  time  has  been  allowed  the  consignee 
for  removal  of  the  goods  after  completion  of  the 
transportation  ;M  what  is  the  proper  place  for  deliv- 
ery where  a  shipment  is  billed  to  a  point  which  is 
not  on  a  railroad  but  near  it;3*  whether  the  party 
seeking  to  charge  the  carrier  has  used  proper  efforts 
to  reduce  the  damages.40 

Questions  of  law.  Where  the  facts  are  undis- 
puted, it  is  a  question  of  law  for  the  court  to 
determine  whether  the  carrier  was  bound  to  know 


the  character  of  the  contents  of  packages  intrusted 
to  it;41  whether,  according  to  some  cases,  a  limited 
liability  contract  is  just  and  reasonable;42  whether 
the  company  is  liable  as  a  carrier  or  as  a  ware- 
houseman;48 and  whether  there  was  a  deviation' 
without  reasonable  necessity.44  Whether  a  limited 
liability  contract  is  reasonable  is  in  all  cases  to  be 
determined  by  the  facts  and  circumstances  of  the 
particular  case;45  and  according  to  some  decisions 
the  question  is  one  for  the  determination  of  the 
court,4*  while  other  cases,  without  discussion,  have 
reached  the  contrary  conclusion.47 

[$  602]  2.  Taking  Case  from  Jury.  Applying  the 
rules  governing  the  taking  of  a  case  from  the  jury 
in  civil  actions  generally48  to  actions  against  car- 
riers for  loss  of,  or  injury  to,  goods,  peremptory 
instructions  have  been  held  proper  or  necessary," 
or  improper,50  depending  on  the  proof  adduced  in 
the  particular  case. 


carrier  to  drive  horses  loose  Into  a 
pen,  Instead  of  leading  them  sepa- 
rately, is  for  the  jury);  Congar  v. 
Galena,  etc.,  R  Co,  17  Wis.  477. 
And  see  Hecht  v.  Grand  Trunk  R. 
Co.,  132  Wis.  605,  113  NW  68. 
.  81.  Brounton  v.  Southern  Pac.  Co., 
2  Cal.  A.  173,  83  P  265;  Fentlman  v. 
Atchison,  etc..  R.  Co.,  44  Tex.  Civ.  A. 
465,  98  SW  939. 

33.  Young  v.  Maine  Cent.  R.  Co., 
113  Me.  113,  93  A  48:  Congar  v.  Ga- 
lena, etc..  R.  Co.,  17  Wis.  477. 

33.  Iowa. — Peck  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  187,  115 
NW  1113,  128  AmSR  185.  16  LRANS 
883  (holding  that.  In  an  action  for 
damages  for  the  death  of  live  stock 
in  transit,  whether  the  shipper  was 
negligent  in  any  regard  with  respect 
to  the  failure  to  sufficiently  shower 
the  stock  to  keep  down  Its  tempera- 
ture is  for  the  jury) ;  Cobb  v.  Illinois 
Cent.  R.  Co.,  38  Iowa  601. 

Mass. — South  Deerfleld  Onion  Stor- 
age Co.  v.  New  York,  etc.,  R.  Co.,  Ill 
NE  367. 

Mo.— Reading  v.  Chicago,  etc.,  R. 
Co..  188  Mo.  A  41,  173  SW  451;  Read- 
ing v.  Chicago,  etc.,  R.  Co.,  166  Mo. 
A.  123,  145  SW  1166. 

Okl. — Chicago,  etc.,  R  Co.  v. 
Beatty,  27  Okl.  844,  116  P  171. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v.  Ft. 
Worth  Horse,  etc.,  Co.,  (Civ.  A.)  180 
SW  1170  (holding  that  in  an  action 
for  Injury  to  a  shipment  of  live 
stock,  the  court  can  declare  that  the 
evidence  establishes  contributory  neg- 
ligence oh  the  part  of  the  shipper 
or  his  agents,  as  a  matter  of  law, 
only  where  there  has  been  a  viola- 
tion of  some  statute  or  where  the 
evidence  is  without  material  con- 
flict). 

34.  Texas,  etc.,  R.  Co.  v.  Slator, 
(Tex.  Civ.  A.)  102. SW  156;  Ft.  Worth, 
etc.,  R.  Co.  v.  Cage  Cattle  Co..  (Tex. 
Civ.  A.)  95  SW  705  (both  cases  hold- 
ing that  whether  the  pens  of  a  car- 
rier are  such  as  a  person  of  ordinary 
prudence  would  have  provided  is  for 
the  jury). 

[a]  Condition  of  oattle  pens.— In 
an  action  against  a  railroad  for  in- 
juries to  hogs  deposited  in  its  pens 
to  await  shipment,  the  condition  of 
the  pens,  being  a  question  of  fact, 
was  for  the  Jury.  Reading  v.  Chi- 
cago, etc.,  R.  Co.,  188  Mo.  A.  41,  173 
SW  451. 

88.  Wells  v.  Potter.  188  Fed.  888, 
110  CCA  522  (sufficiency  of  partitions 
in  cars  used  for  carrying  horses); 
Howze  v.  New  Orleans,  etc.,  R.  Co., 
91  Miss.  695.  46  S  837  (cars):  Arm- 
strong v.  U.  S.  Express  Co.,  159  Pa. 
640.  28  A  448;  Trout  v.  Gulf,  etc.,  R. 
Co..  (Tex.  Civ.  A.)  Ill  SW  220  (cars). 

36.  Ball  v.  Lusk,  189  Mo.  A.  297. 
175  SW  238;  McConnell  v.  Southern 
R.  Co..  144  N.  C.  87.  56  SE  559;  Nem- 
cof  v.  Baltimore,  etc.,  R.  Co..  39  Pa. 
Super.  542. 


Reasonableness  of  time  allowed 
for  giving  notice  of  loss  or  injury  a 
Question  for  Jury  see  supra  I  483. 

37.  Klalr  v.  Philadelphia,  etc.,  R. 
Co.,  25  Del.  274,  78  A  1085:  St.  Louis, 
etc.,  R.  Co.  v.  James,  36  Okl.  196,  128 
P  279:  St.  Louis,  etc.,  R.  Co.  v.  Ladd, 
33  Okl.  160,  124  P  461. 

38.  Southern  R.  Co.  v.  W.  T.  Ad- 
ams Mach.  Co.,  165  Ala.  436,  51  S 
779;  Lewis  v.  Louisville,  etc.,  R.  Co., 
136  Ky.  361,  122  SW  184,  25  LRANS 
938  and  note,  21  AnnCas  527  and 
note. 

39.  Louisville,  etc.,  R.  Co.  v.  Bern- 
helm,  113  Ala.  489,  21  S  405. 

40.  Wabash  R.  Co.  v.  Campbell, 
219  111.  312.  76  NE  346,  8  LRANS 
1092. 

41.  South  Deerfleld  Onion  Storage 
Co.  v.  New  York,  etc.,  R.  Co.,  (Mass.) 

111  NE  367:  Berley  v.  Newton,  10 
HowPr  (N.  Y.)  490. 

[a]  Knowledge  of  perishable  char- 
acter of  goods. — It  is  a  question  of 
fact  whether,  having  undertaken  the 
duty  of  transportation,  the  railroad 
company  knew,  or  In  the  exercise  of 
ordinary  diligence  should  have 
known,  that  onions  placed  In  a  closed 
car  were  perishable.  South  Deerfleld 
Onion  Storage  Co.  v.  New  York,  etc., 
R.  Co.,  (Mass.)  Ill  NE  367. 

43.     See  infra  note  46  this  section. 

43.  Denver,  etc.,  R  Co.  v.  Peter- 
son, 30  Colo.  77,  69  P  578,  97  AmSR 
76;  Laporte  v.  Wells,  23  App.  Dlv. 
267,  48  NYS  292. 

44.  Crosby  v.  Fitch,  12  Conn.  410, 
31  AmD  745;  Brown  v.  Betts,  9  Cow. 
(N.  Y.)   208. 

46.  The  Queen  of  the  Pacific,  180 
U.  S.  49,  21  SCt  278,  45  L.  ed.  419; 
Inman  v.  Seaboard  Air  Line  R.  Co., 
159  Fed.  960;  South,  etc.,  R.  Co.  v. 
Henleln,  52  Ala.  606.  23  AmR  578: 
Wall  v.  Northern  Pac.  R.  Co.,  60 
Mont  122,  145  P  291. 

46.  Hart  v.   Pennsylvania  R.  Co., 

112  U.  S.  331.  6  SCt  161,  28  L.  ed. 
717;  Inman  v.  Seaboard  Air  Line  R. 
Co.,  159  Fed.  960;  South,  etc..  Ala- 
bama R.  Co.  v.  Henleln,  52  Ala.  606, 
23  AmR  678;  Cox  v.  Central  Vermont 
R.  Co.,  170  Mass.  129,  49  NE  97. 

47.  O'Connor  v.  Great  Northern  R. 
Co.,  118  Minn.  223.  136  NW  743;  Ost- 
rott  v.  Northern  Pac.  R.  Co.,  Ill 
Minn.  604,  127  NW  177.  See  also 
supra  text  and  note  26. 

48.  See  Trial  [38  Cyc  1694  et 
seq]. 

49.  Perkett  v.  Manistee,  etc.,  R. 
Co.,  (Mich.)  167  NW  388;  Zimmer- 
man v.  Chicago,  etc..  R.  Co.,  129 
Minn.  4,  151  NW  412;  St.  Louis,  etc., 
R.  Co.  v.  Waggoner,  (Okl.)  152  P 
4  48;  Maltus  v.  Delaware,  etc..  R.  Co., 
246  Pa.  71,  91  A  213. 

50.  Ala. — Nashville,  etc.,  R.  Co.  v. 
Farrell.   (A.)   70  S  986. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Laser  Grain  Co..  120  Ark.  119.  179 
SW   189. 


Colo. — Union  Pac.  R  Co.  v.  Llbby. 
27  Colo.  A.  Ill,  146  P  1079. 

Ga. — Autrey  v.  Georgia  Northern 
R  Co.,  113  Ga.  618,  38  SE  941. 

Iowa. — Peck  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  187.  115 
NW  1118,  128  AmSR  186.  16  LRANS 
883. 

Me. — Hoyt-Tarbox  Express  Co.  v. 
Atlantic  Shore  R.  Co.,  Ill  Me.  108. 
88  A  356. 

Mass. — McKlnney  v.  Boston,  etc., 
R.  Co.,  217  Mass.  274.  104  SE  446. 

Minn. — Rustad  v.  Great  Northern 
R  Co..  122  Minn.  453.  142  NW  727. 

Mo. — Greening  v.  Chicago,  etc.,  R 
Co.,  (A.)  183  SW  1121;  Watson  v. 
Union  Pac.  R.  Co.,  (A)  178  SW  871: 
Smith  v.  Chicago,  etc.,  R.  Co.,-  183 
Mo.  A.  180,  170  SW  324. 

Nebr. — Hunt  v.  Chicago,  etc,  R. 
Co.,  96  Nebr.  746,  146  NW  986. 

N.  C. — Hornthal  v.  Norfolk,  etc 
R.  Co.,  167  N.  C.  627,  82  SE  830. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Drey- 
fus, 42  Okl.  401,  141  P  773,  LRA 
1915D  547. 

Pa. — U.  S.  Horse  Shoe  Co.  v.  Ameri- 
can Express  Co.,  250  Pa.  527,  95  A 
706;  Augustine  v.  Baltimore,  etc.,  R 
Co.,  55  Fa.  Super.  126;  Delmont  v. 
Adams  Express  Co.,  53  Pa.  Super. 
506. 

Tex. — Missouri,  etc.,  R  Co.  v. 
Want  (Civ.  A)  179  SW  903;  Gulf, 
etc.,  R.  Co.  v.  Bowers,  (Civ.  A.)  175 
SW  861;  Texarkana,  etc..  R  Co.  v. 
Brass,   (Civ.  A.)   175  SW  778. 

[a]  Thus,  (1)  there  being  evidence 
that  the  animal  was  Injured  while 
defendant,  as  carrier,  was  still  liable 
for  it  the  general  affirmative  charge 
was  properly  denied  It,  In  the  ab- 
sence of  uncontradicted  evidence  as 
to  how  the  Injury  was  inflicted.  Ala- 
bama Great  Southern  R.  Co.  v.  Gewin. 
5  Ala.  A.  584,  59  S  563.  (2)  Even  If 
an  owner  of  household  goods  deliv- 
ered to  a  carrier  for  transporta- 
tion and  lost  may  not  have  been 
entitled  to  recover  for  clothinr 
packed  In  a  washstand  and  dresser. 
this  did  not  authorize  the  direction 
of  a  verdict  for  the  carrier,  denying 
any  right  to  recover  for  the  furni- 
ture, way  v.  Southern  R  Co..  132 
Ga.  677.  64  SE  1066.  (8)  In  an  ac- 
tion to  recover  for  injury  to  a  ship- 
ment of  corn  received  from  another 
carrier  at  destination  in  bad  order, 
where  plaintiff  did  not  show  a 
through  contract  of  carriage  and 
there  was  no  evidence  as  to  who 
furnished  the  car  in  which  the  ship- 
jnent  was  made,  a  nonsuit  was  prop- 
erly ordered.  Brooke  v.  Nashville, 
etc.,  R.  Co..  5  Ga.  A  253.  62  SE  1002. 
(4)  Where  there  Is  evidence  of  a  de- 
livery, by  the  carrier,  of  an  entire 
shipment  In  a  damaged  condition,  and 
that  the  goods  were  originally  ship- 
ped in  a  good  condition,  and  evidence 
as  to  the  amount  of  damages  au- 
thorizing recovery  of  a  larger  amount 
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[$  603]  3.  Instructions.51  The  rules  governing 
instructions  in  civil  actions  generally92  apply  in 
actions  against  common  carriers  to  recover  for  loss 
of,  or  injury  to,  goods.  The  instructions  should 
correctly  state  the  law  applicable  to  the  case,68  and 
should  not  be  contradictory,54  vague,"  or  otherwise 


misleading."  So  the  instructions  must  not  invade 
the  province  of  the  jury,"  exclude  from  the  jury 
evidence  which  should  be  considered  by  them,*  or 
assume  as  proved  matters  which  are  in  issue.5*  The 
instructions  must  be  applicable  to  and  limited  by 
the  issues  raised  by  the  pleadings  and  evidence;** 


as  damages  on  the  entire  shipment. 
It  was  error  to  direct  a  verdict  for 
only  a  portion  of  the  damaged  goods 
as  to  which  defendant  conceded  li- 
ability. Ohlen  v.  Atlanta,  etc.,  R. 
Co.,  2  Oa.  A.  32S.  68  SB  511.  (6) 
Where  a  live  stock  contract  limiting 
carrier's  liability  was  executed  by 
the  shipper's  servant  who  could  not 
read,  which  fact  was  known  to  the 
carrier's  agent,  and  there  was  no 
evidence  that  the  contract  reached 
the  shipper  and  that  it  was  acted 
on.  a  refusal  to  rule  that,  as  a  matter 
of  law.  the  shipper  had  made  a  con- 
tract for  limited  liability  was  proper. 
McKlnney  v.  Boston,  etc.,  R.  Co-  217 
Mass.  274,  104  NE  446.  (6)  Where, 
In  an  action  for  injuries  to  a  ship- 
ment of  horses,  the  evidence  was 
conflicting  as  to  whether  the  car  was 
negligently  loaded  by  plaintiff,  and 
as  to  whether  there  had  been  rough 
handling  by  defendant,  defendant 
was  entitled  to  have  the  question  of 
contributory  negligence  submitted  to 
the  Jury.  Hunt  v.  Chicago,  etc.,  R. 
Co.,  95  Nebr.  746.  146  NW  986.  (7) 
Where,  in  an  action  for  the  death 
of  a  horse  from  negligence  in  trans- 
porting it  in  cold  weather  In  an  open 
slatted  car,  the  evidence  as  to  the 
weather  was  conflicting,  the  question 
whether  the  carrier  was  negligent 
in  transporting  the  horse  In  such  a 
car  was  for  the  Jury.  Hornthal  v. 
Norfolk  Southern  R.  Co..  167  N.  C. 
627.  82  SB  830.  (8)  Where  a  carrier 
seeks  to  avoid  liability  on  account 
of  a  snowstorm,  and  the  evidence  is 
conflicting  as  to  whether  the  carrier, 
notwithstanding  the  storm,  could 
have  prevented  the  loss  by  ordinary 
care,  the  court  should  refuse  a  per- 
emptory instruction  for  defendant. 
St.  Louis,  eta,  R.  Co.  v.  Dreyfus,  42 
Okl.   401.    141    P   778.   LRA191BD   547. 

i9)  Charge  directing  a  verdict  for 
efendant  carrier  on  the  ground  that 
no  measure  of  damages  to  shipment 
of  cattle  had  been  shown  was  prop- 
erly refused,  as,  notwithstanding 
there  was  no  sufficient  evidence  on 
the  measure  of  damages,  plaintiff 
was  entitled  to  recover  nominal  dam- 
ages. San  Antonio,  etc..  R.  Co.  v. 
Shankle.    (Tex.  Civ.  A)   188  SW  115. 

[b]  Where  there  Is  say  •vMenos 
to  fix  the  carrier  with  liability,  it  is 
error  to  take  the  case  from  the  Jury. 
Rnstad  v.  Great  Northern  R.  Co.,  122 
Minn.  452.  142  NW  727. 

[c]  Xa  am  action  agalmat  ooaaeot- 
tag  carriers  for  Injury  to  stock,  a 
verdict  Is  properly  directed  for  one 
of  the  carriers,  where  the  evidence 
shows  affirmatively  that  the  animals 
were  not  Injured  by  any  negligence 
on  Its  part.  Peck  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  187,  115 
NW  1113.  128  AmSR  185.  16  LRANS 
1(8. 

61.  Za  aotloas  for  delay  see  supra 
i  441. 

80.     See  Trial  [88  Cyc  1594  et  seq]. 

83.  Louisville,  etc.,  R.  Co.  v. 
Snrttha,  146  Ala.  686,  40  S  117;  Cleve- 
land, etc.,  R.  Co.  v.  Potts,  33  Ind.  A. 
564,  71  NE  685:  Edwards  v.  Lee,  147 
Mo.  A.  38,  126  SW  194;  Hunt  v.  Chi- 
cago, etc.,  R.  Co..  95  Nebr.  746.  146 
NW  986. 

[a]  Thus,  (1)  in  an  action  against 
a  carrier  for  failure  to  deliver  a 
shipment  of  goods,  instructions  im- 
plying that  a  bill  of  lading,  written, 
and  not  read  or  accepted  or  assented 
to,  and  consigning  the  goods  to  a 
place  different  from  that  designated 
by  the  shipper,  was  binding  on  the 
consignor,  were  properly  refused,  as 
misstating  the  law.  no  uniform  cus- 
tom being  shown  which  would  rea- 
sonably read  into  the  contract  of 
shipment  a  bill  of  lading  not  as- 
sented to  or  read.  Cleveland,  etc., 
R  Co.  v.  Potts.  33  Ind.  A.  564.  71  NE 


685.  (2)  In  an  action  for  Injuries  to 
a  shipment  of  horses,  it  was  error 
to  modify  an  Instruction  that  plain- 
tiffs could  not  recover  if  they  negli- 
gently  overloaded  the  car,  and  there- 
y  ''contributed  in  causing"  the 
Injury,  by  using  the  word  "caused" 
for  the  words  quoted.  Hunt  v.  Chi- 
cago, etc.,  R.  Co..  96  Nebr.  746,  146 
NW  986. 

84.  Hoffman  v.  Metropolitan  Ex- 
press Co.,  Ill  App.  Div.  407.  97  NTS 
838;  Galveston,  etc..  R.  Co.  v.  Sparks, 
(Tex.  Civ.  A.)  162  SW  948. 

[a]  Illustrations. — (1)  A  special 
charge  making  the  carrier  respon- 
sible for  overloading  cars  with  live 
stock.  If  it  supervised  the  loading, 
was  conflicting  with  another  charge 
exempting  the  carrier  from  liability 
for  overloading  the  cars.  If  the  con- 
tract so  provided.  Galveston,  etc., 
R.  Co.  v.  Sparks,  (Tex.  Civ.  A.)  162 
SW  943.  (2)  In  an  action  for  the 
value  of  goods  placed  near  tracks 
for  shipment  and  destroyed  by  Are, 
an  Instruction,  on  the  theory  that 
the  evidence  of  the  custom  and 
course  of  dealing  In  permitting  goods 
to  accumulate  on  the  platform  for 
shipment,  might  be  sufficient  to  con- 
stitute possession  by  defendant  as  a 
carrier,  was  Irreconcilably  conflicting 
with  an  Instruction  that  defendant 
would  not  be  liable  as  a  common 
carrier  unless  the  cotton  was  re- 
ceived by  it  for  immediate  shipment 
and  It  had  received  shipping  instruc- 
tions from  plaintiff.  Missouri,  etc., 
R.  Co.  v.  Beard.  84  Tex.  Civ.  A.  188, 
78  SW  268.  (8)  In  an  action  against 
an  express  company  for  damage  to 
property  while  In  Its  possession, 
error  in  instructing  that  plaintiff 
was  not  bound  by  the  receipt  given 
to  her  for  the  property,  unless  she 
knew  the  terms  of  the  agreement 
contained  therein,  was  not  cured  by 
a  statement  that.  If  the  receipt  was 
given  to  her  without  any  concealment 
of  its  contents,  and  she  could,  by  the 
exercise  of  due  care,  have  ascer- 
tained what  It  was,  then  It  consti- 
tuted a  contract.  Hoffman  v.  Metro- 
politan Express  Co..  Ill  App.  Dlv. 
407.   97   NTS   838. 

80.  Cornett  v.  Chicago,  etc,  R. 
Co.,  158  Mo.  A.  360,  138  SW  51. 

[a]  Illustration. — In  an  action 
against  a  carrier  for  injuries  to 
mules  In  transit,  an  Instruction  that 
the  burden  was  on  plaintiff  to  show 
that  the  Injuries  to  the  mules  were 
the  direct  result  of  defendant's  negli- 
gence, and  were  not  the  result  of 
some  other  cause  or  of  the  vicious 
propensities  of  the  animals,  was  too 
vague,  in  that  It  did  not  Inform  the 
Jury  what  act  of  defendant  would 
constitute  negligence.  If  any,  and.  in 
the  absence  of  any  other  instruction 
specifically  defining  the  particular 
facts  which  would  constitute  negli- 
gence or  carelessness  Justifying  the 
recovery,  was  reversible  error.  Cor- 
nett v.  Chicago,  etc.,  R.  Co.,  168  Mo. 
A.  860.  138  SW  61. 

66.  Central  of  Georgia  R.  Co.  v. 
Manchester  Mfg.  Co..  6  Ga.  A.  254, 
64  SE  1128;  Jordan  v.  Gulf.  etc..  R. 
Co.,  102  Miss.  21,  58  S  695;  Missouri, 
etc..  R.  Co.  v.  Mulkey,  (Tex.  Civ.  A.) 
169  SW  111. 

[a]  Illustrations. — (1)  In  an  action 
for  injuries  to  a  shipment  of  cattle, 
an  instruction  that  the  measure  of 
damages  was  the  difference  between 
their  market  value  as  they  should 
have  arrived  and  as  they  did  arrive 
was  erroneous,  if  there  was  no 
market  value  at  the  place  of  desti- 
nation. Missouri,  etc.,  R  Co.  v. 
Mulkey.  (Tex.  Civ.  A.)  169  SW  111. 
(2)  An  instruction,  In  an  action  for 
failure  to  deliver  cotton,  that  a  car- 
rier is  bound  to  exercise  extraordi- 
nary diligence,  sad  that,  in  case  of 


loss  the  presumption  Is  against  it. 
and  no  excuse  avails  unless  the  loss 
was  caused  by  the  act  of  God  or  of 
the  public  enemy,  was  not  mislead- 
ing, without  first  charging  that,  be- 
fore any  presumption  would  arise 
against  the  carrier,  the  burden  was 
on  plaintiff  to  show  that  the  cotton 
was  never  delivered,  where  on  the 
whole  charge  the  Jury  was  mads  to 
understand  that  the  principle  stated 
was  not  applicable  unless  the  Jury 
was  first  satisfied  that  the  cotton 
was  never  delivered  to  plaintiff. 
Central  of  Georgia  R.  Co.  v.  Man- 
chester Mfg.  Co..  6  Ga.  A.  264,  64  SE 
1128. 

67.  Louisville,  etc.,  R.  Co.  v. 
Smiths,  145  Ala.  686.  40  S  117;  Cen- 
tral of  Georgia  R.  Co.  v.  Hall.  124 
Ga.  822,  52  SE  679,  110  AmSR  170.  4 
LRANS  898,  4  AnnCas  128. 

[a]  XUnstratton — Where,  In  an 
action  for  Injuries  to  stock,  whether 
a  delay  in  transportation  was  reason- 
able was  a  question  of  mixed  law 
and  fact  for  the  Jury,  It  was  proper 
for  the  court  to  refuse  to  charge 
that  the  animals  were  not  confined  in 
the  cars  for  an  unreasonable  length 
of  time.  Louisville,  etc.,  R.  Co.  v. 
Smltha,  145  Ala.  686,  40  S  117. 

68.  Kelly  v.  Adams  Express  Co., 
184  Ky.  208,  119  SW  747;  Baltimore, 
etc..  R.  Co.  v.  Whitehill,  104  Md.  295. 
64  A  1083. 

69.  Georgia  R.  Co.  v.  Richards,  9 
Oa.  A.  639.  72  SE  48;  Blackraer,  etc 
Pipe  Co.  v.  Mobile,  etc..  R.  Co..  137 
Mo.  A.  479.  119  SW  1. 

[a]-  Thus,  in  an  action  against  a 
carrier  for  conversion  of  goods 
shipped,  defendant  having  denied 
that  the  goods  were  worth  the 
amount  claimed  by  plaintiff,  and  the 
evidence  on  this  point  being  in  con- 
flict, the  court  erred  in  instructing 
the  Jury  that.  In  the  event  they 
found  for  plaintiff,  they  should  find 
for  the  full  amount  claimed.     Geor- 

?la  R  Co.  v.  Richards,  9  Ga.  A.  639. 
2  SE  48. 

60.  Ala. — Southern  R.  do.  v.  Al- 
dredge.  142  Ala.  368,  38  S  806. 

Oa. — Central  of  Georgia  R.  Co.  v. 
Glascock,  117  Ga.  938.  43  SE  981. 

Iowa. — Stone  v.  Chicago,  etc..  R. 
Co..   149  Iowa  240.  128  NW  354. 

Md. — Baltimore,  etc.,  R  Co.  v. 
Whitehill,  104  Md.  295.  64  A  1038. 

Mo. — Barr  v.  Qulncy,  etc.,-  R.  Co.. 
138   Mo.  A.  471,  120  SW  111. 

N.  C. — Klme  v.  Southern  R  Co.,  156 
N.  C.  451,  72  SE  485. 

Tex. — Southern  Kansas  R.  Co.  v. 
Hughey,   (Civ.  A.)  182  SW  861. 

[a]  Bate  applied*—  (1)  In  an  ac- 
tion against  a  carrier  of  Hve  stock 
for  failure  to  transport  and  deliver 
cattle  In  time  for  the  regular  market 
of  a  certain  day,  it  was  proper  to  re- 
fuse an  instruction  that  there  was  no 
evidence  sufficient  to  show  that  the 
cattle  were  not  sold  in  "open  mar- 
ket" on  that  day,  there  being  no 
question  of  "open  market"  In  the 
case.  Baltimore,  etc.,  R.  Co.  v. 
Whitehill.  104  Md.  295.  64  A  1033. 
(2)  Where  a  complaint  for  Injury  to 
horses  alleged  negligence  only  in  the 
furnishing  of  a  defective  car,  an  in- 
struction that,  if  the  horses  were  In 
good  condition  when  delivered  to  the 
carrier  and  were  Injured  when  deliv- 
ered, the  law  presumes  that  they 
were  Injured  by  the  negligence  of  the 
carrier's  agents,  and  the  burden  is 
on  the  carrier  to  prove  that  care  on 
their  part  would  not  have  prevented 
the  injury,  was  erroneous  as  not 
limiting  the  negligence  to  that  of 
furnishing  a  defective  car.  Stone  v. 
Chicago,  etc.,  R.  Co..  149  Iowa  240. 
128  NW  354.  (3)  Where  a  petition 
alleged  that  horses  were  injured  by 
defendant's  carelessness,  in  that 
other     horses     were     permitted     to 
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but  should  not  ignore  any  issues  which  there  is  evi- 
dence tending  to  support.61  As  a  preponderance  of 
evidence  in  support  of  the  case  made  by  plaintiff 
will  authorize-  a  recovery,  an  instruction  requiring 
a  higher  degree  of  proof  should  not  be  given.  -Nor 
should  the  instruction  place  the  burden  of  proof 
on  the  wrong  party."3  Instructions  distinguishing 
the  liability  of  a  carrier  as  such  and  that  of  a 
warehouseman  are  properly  given,  where  it  was  a 
question  of  fact  in  which  of  the  two  capacities  the 


carrier  acted.*4  In  instructing  on  the  measure  of 
damages,  it  is  error  so  to  frame  the  instructions 
as  to  authorize  an  additional  recovery  for  particu- 
lar items  of  damages  which  are  included  in  the 
general  measure  of  damages.™ 

[$  604]  4.  Verdict  and  Findings.  The  rules  ap- 
plicable to  verdict8*  and  findings67  in  civil  actions 
generally  apply  in  actions  against  carriers  for  loss 
of,  or  injury  to,  goods.68 


trample  on  horses  which  were  down 
on  the  floor,  and  the  latter  kicked 
and  Injured  the  other  horses,  which 
were  also  knocked  down  and  trampled 
on,  an  instruction  authorizing;  a  re- 
covery, if  some  of  plaintiff's  horses 
were  injured  by  being;  knocked  down 
or  thrown,  or  by  falling;  down  on  the 
floor,  etc.,  was  erroneous,  as  author- 
ising- a  recovery  on  a  theory  different 
from  that  alleged.  Barr  v.  Quincy. 
etc..  R.  Co..  138  Mo.  A.  47JL  120  SW 
111.  .  (4)  Where,  in  an  action  against 
a  carrier  for  Injuries  to  beef  cattle 
by  delay  and  rough  handling,  there 
was  neither  pleading  nor  evidence 
raising  an  issue  that  the  damage  was 
occasioned  by  defendant's  tracks  be- 
ing out  of  repair,  it  was  error  to 
submit  such  issue  to  the  jury-  St. 
Louis,  etc.,  R.  Co.  v.  Carlisle,  34  Tex. 
Civ.  A.  268.  78  SW  SSS.  (S)  Although 
the  market  price  was  higher  on  the 
day  on  which  the  shipment  reached 
the  point  of  destination  than  on  the 
day  it  should  have  reached  there,  the 
carrier  is  not  entitled  to  a  peremp- 
tory instruction,  where  the  shipper 
■ought  recovery,  not  only  for  depre- 
ciation of  the  market,  but  for  delay. 
Southern  Kansas  R  Co.  v.  Hughey, 
(Tex.  Civ.  A.)  182  SW  J61. 

[b]  Xtequested  Instructions  on 
matters  not  essential  to  a  deter- 
mination of  the  case  should  be  re- 
fused. Swlney  v.  American  Express 
Co.,  (Iowa)  116  NW  212. 

[c]  Instructions  which  are  con- 
trary to  the  evidence  are  erroneous. 
—It  was  Bo  held  In  respect  to  an  in- 
struction that,  if  the  evidence  of 
plaintiff  was  believed,  the  Jury 
should  And  that  no  notice  was- given 
the  carrier  of  the  injuries,  the  ship- 
per having  testified  that  when  the 
stock  was  unloaded  the  agent  of  the 
company  was  near  the  gangway,  and 
that  the  stock  had  to  i>e  supported 
and  steadied  so  as  to  keep  ft  from 
falling  down  the  gangway.  Kime  v. 
Southern  R  Co..  156  N.  C.  451,  72  SE 
485. 

[dl  Xvidence  sufficient  to  sustain 
an  instruction. — Colseh  v.  Chicago, 
etc..  R  Co..  171  Iowa  78.  153  NW  827. 

61.  Ala. — Southern  R.  Co.  v.  W. 
T.  Adams  Mach.  Co.,  165  Ala.  436, 
61  S  779;  Walter  v.  Alabama  Great 
Southern  R  Co.,  142  Ala.  474,  39  S 
87;  Alabama  Great  Southern  R.  Co. 
v.  Gervin,  5  Ala.  A.  684.  59  S  553. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Fos- 
ter, 118  Ark.  409,  176  SW  682. 

Ga. — Southern  Express  Co.  v.  Pur- 
cell.  37  Ga.  108,  92  AmD  68. 

111. — Cohen  v.  Wabash  R  Co.,  156 
111.  A.   68, 

Iowa. — Wilke  v.  Illinois  Cent.  R. 
Co..  163  Iowa  695.  133  NW  746,  Ann 
Casl913E  308. 

Ky. — Louisville,  etc.,  R.  Co.  ▼. 
Gormley,  139  Ky.  848,  109  SW  346. 
S3  KyL  188. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Whttehill.  104  Md.  295.  64  A  1033. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Alexander.  36  Tex.  Civ.  A.  297,  81 
SW  1016;  Texas,  etc.,  R.  Co.  v.  Daw- 
son. 84  Tex.  Civ.  A.  240,  78  SW  235; 
Texas  Cent.  R.  Co.  v.  Dorsey,  80 
Tex.  Civ.  A.  377,  70  SW  575;  Galves- 
ton, etc..  R  Co.  v.  Smith,  2  Tex. 
A  Civ.  Cas.  |  138. 

[a]  Thus,  (1)  in  an  action  to  re- 
cover the  value  of  property  alleged 
to  have  been  lost  or  destroyed  by 
the  negligence  of  a  carrier,  an  In- 
struction given  at  the  instance  of 
such  carrier,  predicated  on  the  effect 
ef  a  limitation  of  liability  by  con- 


tract. Is  erroneous  if  it  ignores  the 
question  of  the  negligence  of  such 
carrier  and  authorizes  a  verdict  for 
such  carrier  regardless  of  its  negli- 

fence.  Cohen  v.  Wabash  R.  Co..  166 
11.  A.  68.  (2)  An  instruction,  In  an 
action  for  injury  to  live  stock  dur- 
ing transportation,  resulting  from 
undue  exposure  to  heat,  that  the  bur- 
den rested  on  the  shipper  to  show 
that  he  was  free  from  any  negli- 
gence eontributlng  to  the  injury  did 
not  give  to  the  carrier  the  benefit  of 
the  rule  Imposing  on  the  shipper, 
whose  agent  accompanied  the  stock 
to  care  for  it,  the  burden  of  proving 
that  the  exposure  was  the  result  of 
the  carriers  negligence.  Wilke  v. 
Illinois  Cent,  R.  Co.,  153  Iowa  695, 
133  NW  746.  AnnCasl913E  308. 
(3)  In  an  action  for  injuries  to 
stock  in  transit,  a  requested  charge 
to  find  for  defendant  if  it  used  ordi- 
nary care  to  transport  the  stock 
with  reasonable  dispatch,  Ignoring 
the  question  whether  the  stock  was 
carefully  handled  by  defendant  dur- 
ing transportation,  the  failure  to  use 
ordinary  care  in  that  respect  being 
one  of  the  acts  of  negligence  al- 
leged In  the  petition  and  shown  by 
plaintiff's  evidence,  was  erroneous. 
St.  Louis  Southwestern  R.  Co.  v. 
Loveday.  36  Tex.  Civ.  A.  282,  81  SW 
1040.  (4)  In  an  action  against  rail- 
roads for  damage  to  a  shipment  of 
fruit  by  freezing,  the  refusal'  of  a 
charge  as  to  the  effect  of  the  direc- 
tions, given  to  the  agent  of  defend- 
ant roads  by  the  shipper's  agent, 
to  leave  car  vents  open  during  tran- 
sit, was  held  to  be  error.  Abilene, 
etc..  R.  Co.  v.  Ward,  (Tex.  Civ.  A.) 
178  SW  638. 

[b]  Refusal  of  instructions  sup- 
ported by  evidence.-— Where,  in  an 
action  against  connecting  carriers 
for  delay  In  delivering  and  for  the 
destruction  of  freight,  the  Initial  car- 
rier claimed  to  have  delivered  the 
freight  at  the  terminus  of  its  route 
to  Its  connecting  carrier  in  good 
order,  It  was  error  for  the  court  to 
refuse  to  charge  that,  If  the  freight 
was  received  from  plaintiff  by  such 
initial  carrier,  transported  to  the  end 
of  Its  haul  with  reasonable  prompt- 
ness, and  delivered  in  good  order  to 
its  connecting  carrier,  then  under 
the  contract  of  shipment  such  initial 
carrier  was  not  liable.  'Cincinnati, 
etc.,  R  Co.  v.  Stout,  90  SW  258,  28 
KyL  714. 

63.  Southern  R  Co.  v.  Aldredge, 
142  Ala.  368,  38  S  805;  Smiley  v. 
Keith,  3  Ala.  A.  354.  57  S  127:  Hum- 

Shreys  v.  St.  Louis,  etc.,  R.  Co.,  191 
to.  A  710,   178   SW  233. 

63.  Wabash  R.  Co.  v.  Johnson, 
114    111.    A.    645. 

64.  North  Missouri  R.  Co.  v. 
Akers,  4  Kan.   453,  96  AmD  183. 

65.  International,  etc.,  R.  Co.  v. 
Starts,  37  Tex.  Civ.  A  61,  82  SW, 
1071.  See  also  Nelson  v.  Great 
Northern  R.  Co..  28  Mont.  297,  72  P 
642  (recognizing  the  rule). 

[a]  niuatrauon. — Where,  In  an 
action  against  a  carrier  for  damages 
to  live  stock  in  transportation,  the 
court  instructed  that  the  measure  of 
damages  was  the  difference  in  the 
market  value  at  the  place  of  desti- 
nation in  the  condition  in  which  they 
were  delivered  and  their  market 
value  had  the  carrier  exercised  ordi- 
nary care.  It  was  improper  also  to 
instruct  that  plaintiff  was  entitled 
to  recover  all  reasonable  veterinary 
bills  and  bills  for  medicine  incurred 


by  plaintiff  and  compensation  for 
time  spent  in  caring  for  and  treat- 
ing the  horses  after  they  arrived  at 
their  destination.  St.  Louts,  etc  R 
Co.  v.  Foster,  (Tex.  Civ.  A)  89  SW 
460. 

[b]  Double  damages,— (1)  In  an 
action  against  a  railroad  for  damage 
to  a  shipment  of  live  stock,  an  in- 
struction authorizing  double  recov- 
ery is  erroneous.  Kansas  City,  etc., 
R.  Co.  v.  Russell,  (Tex.  Civ.  A.)  184 
SW  299.  (2)  The  only  damage 
shown  being  the  deterioration  in  the 
weight  and  condition  of  the  cattle, 
an  instruction  that  the  measure  of 
damages  would  be  the  difference  be- 
tween the  market  value  when  the 
cattle  should  have  arrived  and  when 
they  did  arrive,  and  such  damage 
as  they  might  have  sustained  by  the 
negligent  delay  in  furnishing  the 
cars,  was  erroneous,  as  authorizing 
double  damages.  St.  Louis  South- 
western R.  Co.  v.  Mustek,  86  Tex. 
Civ.  A.  691,  80  SW  673. 

66.     See    Trial     [38    Cyc    1868     et 

aem.  See  Trial  t88  Cyc  1963  et 
seq]. 

68.    See  cases  infra  this  note. 

[a]  Separate  verdicts;  action 
against  several  carriers. — (1)  In  an 
action  against  several  carriers  for 
Injuries  to  live  stock,  in  the  absence 
of  a  special  contract  extending  the 
liability  beyond  the  end  of  their  re- 
spective lines,  the  jury  should  be 
instructed  to  find  a  separate  verdict 
against  each  carrier  for  the  damages 
that  occurred  on  its  line.  Illinois 
Cent.  R  Co.  v.  Curry,  127  Ky.  648., 
106  SW  294,  32  KyL  613.  (2)  It  has 
been  held,  however,  that  where  an 
action  was  brought  against  connect- 
ing carriers  for  Injuries  to  live 
stock  shipped  without  any  person 
accompanying  them,  and  both  car- 
riers denied  all  negligence  and  of- 
fered evidence  in  support  of  the  de- 
nial, in  the  face  of  conclusive  evi- 
dence of  serious  delay  In  transpor- 
tation, and  that  the  animals  when 
delivered  were  Injured,  so  that  it 
was  Impossible  for  the  jury  to  de- 
termine which  of  the  carriers  was  to 
blame  for  their  condition,  a  verdict 
charging  the  entire  damages  against 
each  was  proper.  "If,  in  cases  like 
this.  Juries  were  obliged  to  find  sepa- 
rate verdicts  against  each  company, 
it  would  be  the  merest  guesswork 
upon  their  part,  unsupported  by  evi- 
dence." Cincinnati,  etc.,  R.  Co.  v. 
Green.  100  SW  826,  829.  30  KyL  1180. 

lb]  ▼•rdlot  manifestly  against 
weight  of  evidence.  Denver,  etc.,  R 
Co.  v.  Peterson,  80  Colo.  77,  69  P  678. 
97   AmSR  76. 

[c]  Immaterial  findings.— Where, 
in  an  action  against  a  carrier  for 
loss  of  goods,  the  court  found  that 
defendant  so  negligently  conducted 
Itself  that  the  goods  were  destroyed 
by  fire  April  19,  1906,  and  suit  was 
brought  and  judgment  recovered 
April  9,  1907,  a  finding  that  it  was 
agreed  that  the  goods  should  be  de- 
livered by  the  carrier  April  16. 
"1907,"  was  Immaterial.  Morris  v. 
Bekln's  Van,  etc.,  Co.,  6  Cal.  A  429. 
92  P  362. 

[d]  Construction  of  findings' — 
That  a  shipper  of  stock  gave  notice 
to  the  carrier  of  a  claim  for  damages 
before  the  cattle  were  removed  from 
the  place  of  delivery,  as  required  by 
the  contract  to  give  a  right  of  ac- 
tion. Is  not  shown  by  the  jury's  an- 
swer   to    the    question    whether   the 
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[$  605]  G.  Elements  and  Measure  of  Damages'* 
— 1.  In  General.  The  general  rule  is  that,  in  case 
of  loss  of,  or  injury  to,  goods,  the  carrier  is  liable 
for  all  damages  proximately  resulting  from  the  car- 
rier's breach  of  duty  or  of  special  contract,  or  due 
to  its  negligence/0  but  for  nothing  beyond  this.71 
Obviously  no  damages  should  be  allowed  which  are 
not  authorized  by  the  pleadings;72  and,  where 
plaintiff  produces  no  evidence  to  show  the  proper 
measure  of  damages  under  the  pleadings,  a  judg- 
ment for  nominal  damages  is  proper.™ 


notice  was  given  before  the  cattle 
were  removed  from  the  station: 
"Yea;  after  the  cattle  were  sold; 
but  we  don't  know  whether  the  cat- 
tle were  removed  or  not."  Atchison, 
etc.,  R.  Co.  v.  Means,'  71  Kan.  845, 
846,  80  P  604. 

09.  za  notions  for  delay  see  supra 
II  442-472. 

Damages  for  loss  of,  or  injury  to, 
roods  shipped  by  water  see  Shipping; 
[36  CyTlffiF 

70.  Heitman  v.  Chicago,  etc.,  R. 
Co..  45  Mont.  406,  128  P  401:  Hoye  v. 
Pennsylvania  R.  Co.,  114  App.  Div. 
821,  100  NTS  1»0  [aff  191  N.  Y.  101, 
83  NE  586.  17  LRANS  641,  14  Ann 
Cas  4141:  Withrow  v.  Southern  R. 
Co.,  169  N.  C.  222,  74  SB  925:  Pacific 
Express  Co.  v.  Rudman,  (Tex.  Civ. 
A.)    146   SW  268. 

[a]  The  fact  that  the  oarrler  did 
not  charge  the  fall  rate  will  not  pre- 
vent the  owner  from  recovering  for 
the  full  value  of  the  loss,  in  the  ab- 
sence of  an  express  contract  limit- 
ing liability.  Pacific  Express  Co.  v. 
Rudman.   (Tex.  Civ.  A.)   145  SW  268. 

[b]  Damages  within,  contempla- 
tion of  parties,  It  is  always  com- 
petent to  show  knowledge  by  the 
contracting  parties  to  a  written  con- 
tract of  the  circumstances  on  the 
basis  of  which  it  is  made,  for  the 
purpose  of  sho'wlng  what  was  within 
the  contemplation  of  the  parties  In 
making  the  contract.  Knowledge  of 
the  circumstances  which  form  the 
basis  on  which  the  contract  Is  made 
is  competent  on  the  question  as  to 
what  damages  were  in  the  contem- 
plation of  the  parties  to  It,  whether 
a  party  seeks  to  recover  ordinary  or 
special  damages.  Ross  v.  Maine 
Cent.  R.  Co.,  114  Me.  287,  96  A  223; 
Mather  v.  American  Express  Co.,  138 
Mass.  56,  62  AmR  258;  Hadley  v. 
Baxendale,  9  Exch.  341,  156  Reprint 
145. 

71.  Cleveland,  etc..  R.  Co.  v. 
Schaefer,  47  Ind.  A.  371,  90  NE  502: 
Yazoo,  etc,  R.  Co.  v.  Mlllsaps,  76 
Miss.  855,  25  S  672,  71  AmSR  543; 
Texarkana,  etc.,  R.  Co.  v.  Snivel, 
(Tex.  Civ.  A.)   114   SW  196. 

[a]  Illustrations^— (1)  In  an  ac- 
tion for  injuries  to  goods  shipped, 
the  measure  of  damages  was  the  dim- 
inution of  their  real  value  by  the 
injury  and  not  their  cost  to  the 
shipper.  Cleveland,  etc.,  R.  Co.  v. 
Schaefer,  47   Ind.  A.  371,  90  NE  502. 

(2)  If  the  goods  have  been  Injured 
by  a  fire  for  which  the  carrier  is  not 
responsible,  and  they  are  subse- 
quently lost,  he  is  liable  only  for  the 

foods    In     their    damaged    condition. 
azoo,    etc.,    R.   Co.    v.    Mlllsatfs,    76 
Miss.    865,    25    S    672,    71    AmSR    543. 

(3)  Where  the  shipment  Is  Injured 
before  transportation  without  fault 
of  tbe  carrier  and  is  subsequently 
injured  during  transportation 
through  the  carrier's  negltgence,  the 
carrier  is  not  liable  for  the  entire 
damage.  Quanah.  etc,  R.  Co.  v. 
Galloway,  (Tex.  Civ.  A.)  140  SW  368. 

(4)  Where  cattle  are  damaged  while 
In  transit,  by  the  negligence  of  a 
railroad  company,  and  the  owner  re- 
tains them  after  they  reach  their 
destination  until  the  real  damage  Is 
ascertained,  he  should  be  restricted, 
in  his  recovery  against  the  company, 
to  the  actual  loss  he  sustained,  and 
not  be  allowed  to  recover  what  erro- 
neously appeared  to  be  the  damage 
when  Jhe  cattle  first  reached  such 
destination.  Gulf  Coast,  etc.,  R.  Co. 
v.  Godftir,  2  Tex.  Civ.A.  514,  22  SW  777. 


79.  Seaboard  Air  Line  R.  Co.  v. 
Roberts.  (Fla.)  70  S  773. 

73.  Wynn  v.  Atlanta  Coast  Line 
R.  Co.,  66  Fla.  604.  64  S  232. 

74.  Burrltt  v.  Rench,  4  F.  Cas. 
No.   2,201,   4  McLean  325. 

78.  U.  S.— New  York,  etc,  R.  Co. 
V.  Estill,  147  U.  S.  691,  13  SCt  444, 
.37  L.  ed.  292  [aff  41  Fed.  849];  Mo- 
bile, etc.  R.  Co.  v.  Jurey,  111  U.  S. 
684,  4  SCt  666,  28  L.  ed.  627;  Cana- 
dian Pac.  R.  Co.  v.  Wleland,  226  Fed. 
670,  141  CCA  426;  The  Arctic  Bird, 
109  Fed.  167;  Ormsby  v.  Union  Pac. 
R.  Co.,  4  Fed.  706,  2  McCrary  48; 
The  Compta,  6  F.  Cas.  No.  3,070,  5 
Sawy.  137;  Woodward  v.  Illinois 
Cent.  R.  Co.,  30  F.  Cas.  No.  18,006, 
1  BIss.  403. 

Ala. — Southern  R.  Co.  v.  Hatter, 
165  Ala.  428,  51  S  723:  Echols  v. 
Louisville,  etc,  R.  Co.,  90  Ala.  366, 
7  S  665:  Louisville,  etc.,  R.  Co.  v. 
Gilmer.  89  Ala.  534,  7  S  664;  Louis- 
ville, etc.,  R.  Co.  v.  Kelsey,  89  Ala. 
287,  7  S  648;  East  Tennessee,  etc.,  R. 
Co.  v.  Johnston,  75  Ala.  696,  61  AmR 
489;  South,  etc.,  Alabama  R.  Co.  v. 
Wood,  72  Ala.  451. 

Ark. — Kansas  iCity,  etc.,  R.  Co.  v. 
Oakley,  116  Ark.  20,  170  SW  565. 
See  also  Wells  v.  Harwell,  110  Ark. 
81,  160  SW  858  (holding  that,  where 
a  carrier  failed  to  deliver  a  ship- 
ment, the  owner  was  entitled  to  re- 
cover the  market  value  on  the  day 
delivery  was  demanded). 

Cal.— Hart  v.  Spalding,  1  Cal.  218; 
Ringgold  v.  Haven,  1  Cal.  108. 

D.  C. — Baltimore,  etc.,  R.  Co.  v. 
Dougherty,  7  App.  378. 

Ga. — Albany,  etc.,  R.  Co.  v.  Mer- 
chants' etc.,  Bank,  137  Ga.  891,  73 
SE  837;  Atlantic,  etc.,  R.  Co.  v. 
Howard  Supply  Co.,  125  Ga.  478,  64 
SE  530. 

111. — Plan*  v.  Pacific  Express  Co., 
251  III.  243,  95  NE  1089;  Chicago, 
etc.,  R.  Co.  v.  Dickinson,  74  111.  249: 
Northern  Transp.  Co.  v.  McClary.  66 
111.  233;  Goebel  v.  Chicago,  etc,  R. 
Co.,  149  111.  A.  649. 

Ind. — Wallace  v.  ViguB,  4  Blackf. 
260. 

Iowa. — Robinson  v.  Merchants' 
Despatch  Transp.  Co.,  45  Iowa  470; 
Cobb  v.  Illinois  Cent.  R.  Co.,  88  Iowa 
601. 

Kan. — Meek  v.  Union  Pac.  R.  Co., 
95  Kan.  Ill,  114,  147  P  1112  [clt 
Cycl. 

Ky. — Adams  Express  Co.  v.  Mc- 
Donald, 1  Bush  32;  Cincinnati,  etc., 
R.  Co.  v.  Spratt,  2  Duv.  4. 

La. — Lewis  v.  The  Ship  Success, 
18  La.  Ann.  1;  Price  v.  The  Uriel,  10 
La.  Ann.  413;  Rathbone  v.  Neal,  4 
La.  Ann.  563.  50  AmD  679. 

Me. — Little  v.  Boston,  etc.,  R.  Co., 
66  Me.  239;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  573,  74  AmD  607. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Pumphrey.   69  Md.   890. 

Mass. — Spring  v.  Haskell,  4  Allen 
112. 

Minn. — Jellett  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  265,  15  NW  237. 

Miss. — Vlcksburg,  etc.,  R.  Co.  v. 
Ragsdale,  46  Miss.   468. 

Mo. — Sturgeon  v.  St.  Louis,  etc, 
R.  Co.,  65  Mo.  569;  Union  R.  etc.,  Co. 
v.  Traube,  59  Mo.  365:  Atklsson  v. 
The  Castle  Garden.  28  Mo.  124;  Feh- 
renbach  Wine,  etc,  Co.  v.  Atchison, 
etc..  R.  Co.,  182  Mo.  A.  1,  167  SW 
631;  F.  H.  Smith  Co.  v.  Louisville, 
etc.,  R.  Co.,  167  Mo.  A  160.  137  SW 
890;  Wilson  v.  St.  Louis,  etc.,  R.  Co., 
129  Mo.  A.  347,  108  SW  612;  Mar- 
shall  Medicine  Co.  v.   Chicago,  etc. 


A  consignee  who  has  only  a  Qualified  interest,  as, 

for  instance,  a  lien  for  advances,  can  recover  only 
the  value  of  such  interest.74 

[f  606]  2.  Value  of  Goods  Lost  or  Depreciation 
in  Value  of  Goods  Injured — a.  General  Rule.  In 
case  of  loss.  The  general  rule  is  that,  when  goods 
delivered  to  a  carrier  for  shipment  are  lost  in  tran-. 
sit,  the  carrier  will  be  liable  for  the  market  value 
of  the  goods  at  the  place  of  destination  at  the  time 
when  delivery  of  the  goods  should  have  been  made,75 
less  the  freight  charges  to  the  point  of  destination 

R.  Co.,  126  Mo.  A  455,  104  SW  478; 
Austin  v.  St.  Louis,  etc,  Packet  Co., 
15  Mo.  A.  197;  Lesinsky  v.  Great 
Western  Dispatch  Co.,  13  Mo.  A. 
576;  Davis  v.  Wabash,  etc.,  R.  Co.,  13 
Mo.  A.  449  [rev  on  other  grounds  89 
Mo.  840,  1  SW  327];  Rice  v.  Indian- 
apolis, etc,  R.  Co.,  3  Mo.  A  27. 

Nebr. — Atchison,  etc.,  R.  Co.  v. 
Lawler,  40  Nebr.  356,  68  NW  968. 

N.  H. — Hackett  v.  Boston,  etc,  R. 
Co.,  35  N.  H.  390. 

N.  Y. — Harris  v.  Delaware,  etc,  R. 
Co.,  61  N.  Y.  666:  Sturgess  v.  Bis- 
sell,  46  N.  Y.  462;  Rice  v.  Ontario 
Steamboat  Co.,  66  Barb.  384;  Sher- 
man v.  Wells,  28  Barb.  403;  Harris 
v.  Panama  R.  Co.,  18  N.  Y.  Super. 
312:  Davis  v.  New  York,  etc,  R.  Co., 
1  Hilt.  648. 

N.  C. — McConnell  v.  Southern  R. 
Co.,  144  N.  C.  87,  56  SE  659. 

Oh. — Erie  R.  Co.  v.  Lockwood,  28 
Oh.  St.  858;  -MoGregor  v.  Kllgore,  « 
Oh.   358,   27   AmD  260. 

Or. — Prettyman  v.  Oregon  R„  etc., 
Co.,  13  Or.  841,  10  P  634. 


Pa. — Ruppel  v.  Allegheny  Valley 
R.  Co.,  167  Pa.  166,  31  A  478,  46  Am 
SR  666;  Hand  v.  Baynes,  4  Whart. 
204,  38  AmD  64;  Warden  v.  Greer,  6 
Watts  424;  Gllllngham  v.  Dempsey, 
12  Serg.  &  R.  183;  Lucesco  Oil  Co. 
v.  Pennsylvania  R.  Co.,  2  Pitub.  477. 

S.  C— Brown  v.  North  Western  R. 
Co.,  75  S.  C.  20,  54  SE  829;  Walllng- 
ford  v.  Columbia,  etc,  R.  Co.,  26  S. 
C.  258.  2  SE  19;  Kyle  v.  Laurens  R. 
Co.,  44  S.  C.  L.  382,  70  AmD  231; 
Shaw  v.  South  Carolina  R.  Co.,  39  S. 
C.  L.  462,  67  AmD  7.88.  See  also  Jen- 
kins v.  Atlantic  Coast  Line  R.  Co.,  84 
S  C.  620,  66  SE  407  (recognising  tbe 
rule). 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  v.  Kelly,  91  Tenn,  699,  20  SW 
812,  80  AmSR  902,  17  LRA  691; 
Louisville,  etc.,  R.  Co.  v.  Mason,  11 
Lea  116.  Compare  Dean  v.  Vaccaro, 
2  Head  488,  75  AmD  744:  Edminson 
v.  Baxter.   4  Hayw.   112,   9  AmD  761. 

Tex. — Hovencamp  v.  Union  Stock- 
yards Co.,  180  SW  225;  Galveston, 
etc.,  R.  Co.  v.  Jones,  104  Tex.  92,  184 
SW  828;  Qalveston,  etc.,  R.  Co.  v. 
Hall,  80  Tex.  606,  16  SW  441;  Texas, 
etc.,  R.  Co.  v.  Tankersley,  63  Tex. 
57;  Texas,  etc.,  R.  Co.  v.  Nicholson, 
61  Tex.  491;  Fowler  v.  Davenport, 
21  Tex.  S26;  Southern  Kansas  R.  Co. 
v.  Hughey.  (Civ.  A.)  182  SW  361; 
,San  Antonio,  etc.,  R.  Co.  v.  Chittlm, 
r(Clv.  A.)  135  SW  747;  Missouri,  etc., 
R.  Co.  v.  Harriman,  (Civ.  A.)  128  SW 
932;  Texas,  etc.,  R.  Co.  v.  Hoffecker, 
(Civ.  A.)  123  SW  617;  St.  Louis,  etc. 
R.  Co.  v.  Adams,  65  Tex.  Civ.  A.  246. 
118  SW  1166;  Texas  Cent.  R  Co.  v. 
Watson,  54  Tex.  Civ.  A.  609,  118  SW 
176;  Missouri,  etc.,  R.  Co.  v.  Dement. 
(Civ.  AJ  116  SW  635;  Gulf,  etc.,  R. 
Co.  v.  Cunningham,  61  Tex.  Civ.  A. 
868,  113  SW  767;  Texas,  etc.,  R.  Co. 
v.  Stephens,  (Civ.  A.)  86  SW  938; 
Gulf,  etc.,  R.  Co.  v.  Roberts,  (Civ.  A.> 
86  SW  479;  St.  Louis,  etc..  R.  Co.  v. 
Burns,  (Civ.  A.)  80  SW  104;  Gulf, 
etc.,  R.  Co.  v.  Butler,  31  Tex.  Civ.  A. 
676,  73  SW  84;  Southern  Pac.  Co.  v. 
Q'Arcais,  27  Tex.  Civ.  A.  67,  64  SW 
818;  Galveston,  etc.,  R  Co.  v.  Efron 
(Civ.  A.)  38  SW  639;  Texas,  etc.,  R. 
Co.  v.  Payne,  15  Tex.  Civ;  A  58,  38 
SW  366-  Missouri,  etc.,  R.  Co.  v. 
Cook,  8  Tex.  Civ.  A.  876,  27  SW  769: 
Missouri  Pac.  R.  Co.  v.  Barnes,  2 
Tex.  A.  Civ.  Cas.  f  676;  Gulf,  etc..  R.  r 
Co.  v.  Clark,  2  Tex.  A.  Civ.  Cas. 
I  512;  Texas,  etc.,  R.  Co.  v.  Davis,  2 
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if  they  have  not  already  been  paid." 

In  case  of  injury.  Similarly,  where  goods  in- 
trusted to  a  carrier  for  shipment  are  injured 
through  causes  for  which  the  carrier  is  responsible, 
the  owner  of  the  goods  is  entitled  to  recover  the 


difference  between  the  value  of  the  goods  at  the 
time  and  place  of  delivery  in  an  uninjured  con- 
dition and  their  value  in  the  depreciated  condition 
in  which  they  were  delivered,  less  the  freight 
charges  to  the  point  of  destination  if  they  have  not 


Utah.' — Fell  v.  Union  Pac.  R  Co.,  32 
Utah  101.  88  P  1008,  28  LRANS  1.  13 
AnnCas  1137. 

Vt. — Laurent  v.  Vaughn,  30  Vt.  90. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Stock,  104  Va.  97,  51  SE  161. 

W.  Va. — Quarrler  v.  Baltimore, 
etc.,  R  Co.,  20  W.  Va.  424. 

Wis. — Dean  v.  Chicago,  etc.,  R. 
Co..  43  Wis.  306;  Whitney  v.  Chicago, 
etc.,  R.  Co..  27  Wis.  327;  Chapman  v. 
Chicago,  etc.,  R  Co.,  26  Wis.  296, 
T  AmR  81. 

Eng. — Hlort  t.  London,  etc.,  R. 
Co..  *  Ex.  D.  188;  Waller  v.  Midland 
Great  Western  R  Co.,  L.  R.  4  Ir.  376 
[rev  L.  R.  1  Ir.  620];  Brandt  v. 
Bowlby,  2  B.  &  Ad.  932,  22  ECL  390, 
108  Reprint  1389;  O'Hanlan  v.  Great 
Western  R.  Co.,  6  B.  &  S.  484,  118 
ECL  484,  122  Reprint  1274:  Rice  v. 
Baxendale,  7  H.  &  N.  96,  168  Reprint 
407:  Anderson  v.  North  Eastern  R. 
C6„   4  L.  T.   Rep.   N.  S.   216. 

Ont — Worden  v.  Canadian  Pac.  R. 
Co.,  13  Ont.  652;  Leader  v.  Northern 
R.  Co.,  3  Ont.  92. 

[al  la  aa  action  against  a  car- 
rier for  the  death  of  horses  Intrusted 
to  It  for  transportation,  the  measure 
of  damages  Is  the  market  value  of 
the  horses  at  the  place  and  the  time 
of  delivery  had  they  -arrived  alive 
and  uninjured  by  any  negligence  of 
the  carrier.  Texas,  etc..  R.  Co.  v. 
Snyder.  (Tex.  Civ.  A.)  86  SW  1041. 

[b]  Credit  price   at  which   goods 

bought Where    freight    is    lost,    the 

carrier  is  liable  to  the  consignee  for 
its  value  at  the  time  of  the  loss  at 
the  place  of  destination,  and  not  for 
the  credit  price  at  which  the  con- 
signee bought  it.  Brown  v.  North 
Western  R.  Co.,  75  S.  C.  20,  54  SE 
829 

[c]  Oooda  Intended  for  resale. — 
(1)  Where  goods  are  shipped  In  the 
ordinary  course  of  commercial  traf- 
fic to  be  resold,  the  general  rule  Is 
that,  in  case  of  loss  of  the  goods  for 
which  the  carrier  becomes  liable,  the 
measure  of  damages  is  the  value  of 
the  goods  at  the  point  of  destination. 
Kansas  City,  etc..  R.  Co.  v.  Oakley, 
116  Ark.  20,  170  SW  665  (2)  Where 
a  carrier  lost  goods  in  its  possession 
for  transportation  to  plaintiff  in- 
tended  for   resale   in   the   course   of 

glalntiff's  business,  and  no  freight 
ad  ever  been  paid,  the  carrier  was 
liable  only  for  the  fair  market  value 
of  the  goods  at  the  time  and  the 
place  of  delivery,  and  not  for  prof- 
its which  plaintiff  might  have  made 
had  he  resold  the  goods  in  the  ordi- 
nary course  of  his  business.  Cin- 
cinnati, etc.,  R.  Co.  v.  Hansford.  125 
Ky.    37,    100    SW    251,    30    KyL    1106. 

[d]  A  recovery  of  more  than  the 
market  price  la  In  no  event  recover- 
able, and  it  is  immaterial  that  the 
price  .paid  by  the  owner  exceeded  the 
market  price.  Mobile,  etc.,  R.  Co.  v. 
Robblns  Cotton  Co.,  94  Miss.  351,  48 
S   231. 

[e]  How  market  value  determined. 
— (1)  In  fixing  the  measure  of  dam- 
ages, the  law  contemplates  a  range 
of  the  entire  market  and  the  aver- 
age of  price  thus  found  running 
through  a  reasonable  period  of  time. 
Neither  a  sudden  and  transient  in- 
flation nor  a  depression  of  prices 
should  control.  These  are  often  ac- 
cidental, produced  by  interested  and 
illegitimate  combinations  for  tem- 
porary, special,  and  selfish  objects, 
independent  of  the  influences  of 
lawful  commerce — a  forced  and  vio- 
lent perversion  of  the  laws  of  trade, 
not  within  the  contemplation  of  the 
regular  dealer,  and  not  deserving  to 
be  regarded  as  a  proper  basis  on 
which  to  determine  the  value,  when 
the-  fact  becomes  material  in  the  ad- 
ministration of  Justice.  Smith  v. 
Griffith,   3   Hill    (N.  Y.)   383,   38  AmD 


639.  (2)  So  the  estimate  Is  to  be 
on  the  basis  of  the  wholesale,  rather 
than  the  retail,  value.  Wallace  v. 
Vigus,  4  Blackf.  (Ind.)  260;  Texas, 
etc.,  R.  Co.  v.  Payne,  16  Tex.  Civ.  A. 
58,   38  SW  866. 

76.  See  infra  |  621. 

77.  U.  S. — New  York,  etc.,  R.  Co. 
v.  Estill.  147  U.  S.  691.  13  SCt  444. 
37  L.  ed.  292  [mod  41  Fed.  849]; 
Western  Mfg.  Co.  v.  The  Guiding 
Star,  37  Fed.  641;  The  Surrey,  SO 
Fed.  223;  The  Colonel  Ledyard,  6  F. 
Cas  No.  3.027,  1  Sprague  580.  But 
compare  Harrison  v.  Stewart,  infra 
this  note. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Phoenix  Cotton  Oil  Co.,  88  Ark. 
.694.  115  SW  393'  St.  Louis,  etc.,  R. 
Co.  v.  Deshong,  63  Ark.  443,  39  SW 
260. 

Del. — Carpenter  v.  Baltimore,  etc., 
R.  Co.,  64  A  252. 

Ga. — Lamb  v.  McHan,  17  Ga.  A.  6, 
86   SE  252. 

111. — Wabash  R.  Co.  v.  Campbell, 
219  111.  312.  76  NE  346.  3  LRANS 
1092;  Cleveland,  etc.,  R.  Co.  v.  Pat- 
ton,  203  111.  876,  67  NE  804  [aff  104 
111.    A.    550]. 

Iowa. — Colsch  v.  Chicago,  etc.,  R. 
Co..  117  NW  281;  Hudson  v.  North- 
ern Pac.  R.  Co.,  92  Iowa  231,  60  NW 
608,  54  AmSR  660.  Compare  Par- 
sons v.  U.  S.  Express  Co..  144  Iowa 
745,  123  NW  776,  26  LRANS  842 
(holding  that  the  measure  of  a  ship- 
per's recovery  for  the  Injury  to  a 
machine  in  transportation  by  a  car- 
rier is  the  difference  between  its 
market  value  when  delivered  to  the 
carrier  and  Its  value  when  it  reached 
its  destination). 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Lieurance,  80  Kan.  424,  425,  102  P 
842   [cit  Cyc]. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Thompson.  144  Ky.  766,  139  SW  939; 
Stone  v.  Adams  Express  Co.,  122  SW 
200;  Cincinnati,  etc.,  R.  Co.  v.  Logan, 
96  SW  910,  29  KyL  1128;  Illinois 
Cent.  R.  Co.  v.  Holt.  92  SW  540.  29 
KyL  135. 

La. — Silverman  v.  St.  Louis,  etc., 
R.  Co.,  61  La.  Ann.  1785.  26  S  447; 
Henderson  v.  Ship  Maid  of  Orleans, 
12  La.  Ann.  352;  Alford  v.  Illinois 
Cent  R.  Co.,  9  La.  A.  (Orleans')  110; 
Oakey  v.  Russell,   6   Mart.   N.   S.   68. 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
114  Me.  287.  96  A  223,  225  [cit  Cyc]. 

Mass. — Henry  J.  Perkins  Co.  v. 
American  Express  Co.,  199  Mass. 
561,  85  NE  895;  Hendrlck  v.  Boston, 
etc.,  R  Co.,  170  Mass.  44,  48  NE  835. 

Mo. — McHaney  v.  St.  Louis,  etc., 
R.  Co.,  149  Mo.  A.  369,  129  SW  1065; 
Blackmer,  etc.,  Pipe  Co.  v.  Mobile, 
etc.,  R.  Co.,  137  Mo.  A.  479,  119  SW 
1:  Matney  v.  Chicago,  etc.,  R.  Co.. 
75  Mo.  A  233;  Hell  v.  St.  Louis,  etc., 
R.  Co.,  16  Mo.  A  363. 

N.  Y. — King  v.  Sherwood,  22  App. 
Div.  548,  48  NYS  34;  Smith  v.  Grif- 
fith. 3  Hill  333.  38  AmD  639.  But 
compare  Black  v.  Camden,  etc.,  R 
Co.,  infra  this  note. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Plburn.  30  Okl.   262,  120  P  923. 

S.  C. — Davis  v.  Blue  Ridge  R  Co., 
81   S.  C.   466,   62  SE  866. 

Tex. — Hovencamp  v.  Union  Stock- 
yards Co.,  180  SW  226:  Gulf,  etc.,  R. 
Co.  v.  Stanley,  89  Tex.  42,  33  SW 
109;  Galveston,  etc.,  R.  Co.  v.  John- 
son, 19  SW  867;  Texas  Mexican  R. 
Co.  v.  King.  (Civ.  A.)  174  SW  336; 
Chicago,  etc.,  R.  Co.  v.  Bell,  (Civ. 
A.)  168  SW  396;  Missouri,  etc.,  R. 
Co.  v.  Brown,  (Civ.  AJ  147  SW  1177; 
Pecos,  etc.,  R.  Co.  v.  Crews,  (Civ.  A.) 
139  SW  1049;  Scott  v.  Texas  Cent. 
R.  Co.,- 60  Tex.  Civ.  A.  281,  127  SW 
849;  Houston,  etc.,  R.  Co.  v.  Roberts, 
60  Tex.  Civ.  A.  146,  126  SW  890: 
St.  Louis,  etc.,  R.  Co.  v.  Franklin,  58 


Tex.  Civ.  A.  41,  123  SW  1150;  Chi- 
cago, etc.,  R.  Co.  v.  Jones,  (Civ.  A) 
118  SW  759;  Texas  Cent.  R  Co.  v. 
Watson,  54  Tex.  Civ.  A.  509,  118  SW 
175;  Missouri,  etc.,  R.  Co.  v.  Light 
54  Tex.  Civ.  A.  481,  117  SW  1058; 
Missouri,  etc.,  R.  Co.  v.  Rich,  51  Tex. 
Civ.  A.  812,  112  SW  114;  Ft.  Worth, 
etc.,  R.  Co.  v.  Richards,  (Civ.  A.)  105 
SW  236;  Texas  Cent.  R  Co.  v.  Hun- 
ter, 47  Tex.  Civ.  A.  190,  104  SW 
1076;  Gulf,  etc..  R.  Co.  v.  Batte,  (Civ. 
A)  94  SW  346;  St.  Louis,  etc.,  R 
Co.  v.  Berry,  42  Tex.  Civ.  A.  470.  93 
SW  1107;  Gulf,  etc.,  R.  Co.  v.  Terry, 
(Civ.  A)  89  SW  792;  St  Louis,  etc, 
R  Co.  y.  Foster,  (Civ.  A.)  89  SW 
450;  Texas,  etc..  R.  Co.  v.  Sherrod. 
(Civ.  A.)  87  SW  363  [aff,  99  Tex.  382. 
89  SW  956];  Missouri,  etc,  R.  Co.  v. 
Allen,  39  Tex.  Civ.  A.  286,  87  SW 
168;  Texas,  etc,  R.  Co.  v.  Stephens. 
(Civ.  A.)  86  SW  983;  Texas,  etc.  R 
Co.  v.  Dlshman,  88  Tex.  Civ.  A.  277, 
86  SW  819;  San  Antonio,  etc,  R.  Co. 
v.  Dolan,  (Civ.  A.)  86  SW  302;  Gulf, 
etc,  R.  Co.  v.  Everett.  37  Tex.  Civ. 
A.  167,  83  SW  257;  Chicago,  etc,  R 
Co.  v.  Halsell.  36  Tex.  Civ.  A.  126. 
80  SW  140'  [aff  98  Tex.  244.  83  SW 
15];  St.  Louis,  etc.,  R.  Co.  v.  Burns, 
(Civ.  A.)  80  SW  104;  Texas,  etc..  R 
Co.  v.  Murtishaw,  34  Tex.  Civ.  A 
447,  78  SW  953;  International,  etc, 
R.  Co.  v.  Young,  (Civ.  A)  72  SW 
68;  Texas,  etc.,  R  Co.  v.  Big-ham, 
(Civ.  A)  67  SW  522;  Gulf,  etc,  R 
Co.  v.  Butler,  26  Tex.  Civ.  A.  494. 
63  SW  650:  Missouri,  etc.,  R.  Co.  ▼. 
Wells,  24  Tex.  Civ.  A.  304,  68  SW 
842;  Gulf,  etc.,  R.  Co.  v.  Staton. 
(Civ.  A.)  49  SW  277;  San  Antonio, 
etc.,  R  Co.  v.  Wrlglyt.  20  Tex.  Civ. 
A.  136,  49  SW  147:  Texas,  etc,  R 
Co.  v.  Arnold,  16  Tex.  Civ.  A.  74, 
40  SW  829;  Missouri,  etc.,  R.  Co.  v. 
Cobb,  (Civ.  A.)  36  SW  600;  Texas, 
etc..  R.  Co.  v.  Berchfleld,  12  Tex. 
Civ.  A.  146.  S3  SW  1022;  Texas,  etc, 
R  Co.  v.  Avery,  (Civ.  A.)  33  SW 
704;  Reeves  v.  Texas,  etc.,  R.  Co.,  11 
Tex.  Civ.  A.  614,  32  SW  920;  Hous- 
ton, etc.,  R.  Co.  v.  Williams,  (Civ. 
A.)  SI  SW  666;  Gulf,  etc,  R  Co.  v. 
Simmons,  (Civ.  A.)  28  SW  825;  Gal- 
veston, etc.,  R.  Co.  v.  Herring.  (Civ. 
A.)  28  SW  680-  Atchison,  etc,  R. 
Co.  v.  Grant,  6  Tex.  Civ.  A.  674,  26 
SW  286;  Texas,  etc.,  R.  Co.  v.  Klep- 
per,  (Civ.  A.)  24  SW  667;  Interna- 
tional, etc.,  R.  Co.  v.  Dimmit  County 
Pasture  Co.,  6  Tex.  Civ.  A.  186,  23 
SW  754;  Galveston,  etc..  R.  Co.  v. 
Sllegman.  (Civ.  A.)  23  SW  298;  Mis- 
souri Pac  R  Co.  v.  Breeding.  (A) 
16  SW  184. 

Va. — Southern  Express  Co.  v. 
Jacobs,  109  Va.  27,  32,  63  SE  17  [cit 
Cyc]. 

But  compare  Harrison  v.  Stewart, 
11  F.  Cas.  No.  6.146.  Taney  485; 
Black  V.  Camden,  etc..  R,  etc,  Co., 
46  Barb.  (N.  Y.)  40  (both  holding 
that  where  the  goods  are  damaged 
in  transportation,  the  measure  of 
value  is  the  difference  between  their 
value  at  the  place  of  shipment  and 
as  delivered  at  the  destination). 

[a]  Bale  applied. — (1)  In  a  suit 
for  damages  to  an  Interstate  ship- 
ment of  sheep,  for  falling  to  unload 
them  for*  water,  food,  and  rest  as 
required  by  U.  S.  Rev.  St  I  4386.  the 
measure  of  damages  is  the  difference, 
If  any,  in  the  fair  market  value  at 
the  point  of  destination  in  the  condi- 
tion in  which  they  were  delivered 
and  what  it  would  have  been  if  they 
had  been  properly  unloaded  for  food 
and  water.  St  Louis,  etc,  R  Co.*  v. 
Plburn,  30  Okl.  262,  120  P  923.  (2) 
The  measure  of  damages  for  Injuries 
to  horses  while  escaping  from  stock 
pens  in  advance  of  loading  is  the 
difference  between  the  market  value 
of  the  horses  in  their  damaged  con- 
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already  been  paid.™ 

Freight  charges.  Where  by  the  terms  of  the 
contract  the  damages  are  to  be  computed  on  the 
basis  of  the  value  of  the  property,  being  the  bona 
fide  invoice  price,  if  any,  to  the  consignee,  includ- 
ing the  freight  charges,  if  prepaid,  at  the  place 
and  time  of  shipment,  plaintiff  is  entitled  to  recover 
freight  paid  by  him  as  a  part  of  the  damages.7* 

[5  607]  b.  Extent  and  Limits  of  Bule— (1)  In 
General — (a)  In  Case  of  Loss.  The  rule  stated  in 
the  preceding  section80  in  respect  of  the  amount 
recoverable  in  case  of  loss  applies  both  in  actions 
of  tort  and  in  actions  based  on  a  breach  of 
the  contract  of  shipment;11  and  the  operation  of 
the  rule  is  not  affected  by  the  fact  that  the  shipper 
was  permitted  to  substitute  animals  other  than 
those  shipped  in  the  place  of  those  which  were  lost 
at  a  junction  point  on  the  route,81  or  that  the  stock 
shipped  was  to  be  kept  for  use  and  was  not  to  be 
sold.  If,  however,  the  contract  of  shipment  stipu- 
lates that  the  value  of  the  goods  is  to  be  determined 
at  the  place  of  shipment,  the  value  must  be  deter- 
mined in  accordance  with  such  stipulation,84  unless 
contracts  of  this  character  are  forbidden  by  stat- 
ute, in  which  case  the  value  of  the  goods  will  be 
determined  in  accordance  with  the  general  rule.88 


[}  608]  (b)  In  Case  of  Injury.  So  the  rule 
stated  in  the  preceding  section88  in  respect  of  the 
amount  recoverable  in  case  of  injury  applies  irre- 
spective of  the  character  of  the  goods,  or  the 
purposes  for  which  they  were  intended,88  as  for 
instance  by  the  fact  that  the  goods  were  not 
intended  to  be  placed  on  the  market  as  soon  as 
they  reached  their  destination,  but  were  shipped 
there  for  the  purpose  of  getting  them  in  condition 
for  sale  at  that  place,8*  or  by  the  fact  that  the 
property  shipped  was  intended  to  be  kept  for  use 
and  not  for  sale;90  nor  is  the  operation  of  the  rule 
affected  by  the  fact  that  the  shipment  was  quaran- 
tined and  sold  at  some  place  other  than  that  of' 
its  destination  because  of  the  carrier's  negligence,91 
that  the  goods  are  taken  for  transportation  to  a 
point  beyond  defendant's  line,92  that  each  of  sev- 
eral carriers  over  whose  lilies  the 'goods  passed 
limited  its  liability  to  its  own  line,98  that  none  of 
the  carriers  transported  the  goods  to  the  place  of 
final  destination,  that  the  carrier  charged  a  re- 
duced rate  in  consideration  of  an  exemption  from 
its  liability  as  insurer,  injury  to  the  goods  having 
been  sustained  by  the  carrier's  negligence,98  or 
that  the  shipper  of  the  goods  repaired  the 
injury    without    cost    to    the    consignee,    where 


ditlon  and  what  their  value  would 
have  been  if  they  had  not  been  in- 
jured. Louisville,  etc.,  R.  Co.  v. 
Thompson.  144  Ky.  765,  139  SW  989. 
(3)  In  an  action  against  a  carrier  for 
damages  sustained  owing  to  the  im- 
proper handling  of  a  shipment  of 
fruit,  the  measure  of  damages  is  the 
difference  In  the  market  value  of  the 
fruit  had  it  arrived  In  proper  condi- 
tion and  its  market  value  in  the, 
condition  in  which  it  did  arrive.  St. 
Louis,  etc.,  R.  Co.  v.  Henry,  (Tex. 
Civ.  A.)   81  SW  384. 

[bl  Where  animals  wars  shipped, 
and  different  anlm  ala,  of  an  Inferior 
quality,  delivered,  it  was  held  that 
the  measure  of  damages  was  the 
difference  In  value  between  the  two 
lots  at  the  place  of  delivery.     Hem- 

Jhis.  etc.  Packet  Co.  v.  Abell,  80  SW 
58.  17  KyL  191. 

fc]  Where  goods  Injured  In  trans- 
portation arrive  at  night,  their  mar- 
ket value  on  the  following  day  is  the 
market  value  to  be  employed  in  de- 
termining the  measure  of  damages 
for  injury  thereto.  St.  Louis,  etc.. 
R.  Co.  v.  Henry,  (Tex.  Civ.  A.)  81  SW 
334. 

78.    See  infra  I  621. 

TO.  Carr  v.  Pennsylvania  R.  Co., 
88  N.  J.  L.  235,  96  A  588.  Compare 
infra  f  621. 

SO.     See  supra  (   606. 

81.  Southern  R.  Co.  v.  Hatter.  166 
Ala.  423,  51  S  723:  Sturgeon  v.  St. 
Louis,  etc.,  R.  Co.,  65  Mo.  569;  Union 
R-,  etc.,  Co.  v.  Traube,  69  Mo.  366; 
Texas,  etc.,  R.  Co.  v.  Sims,  (Tex.  Civ. 
A)   26  SW  634. 

S3.  El  Paso,  etc.,  R.  Co.  v.  Lumb- 
ley.  56  Tex.  Civ.  A.  418,  120  SW  1050. 

S3.  Gulf,  etc.,  R.  Co.  v.  Gillespie. 
54  Tex.  Civ.  A.  693,  118  SW  628. 

84.  Merchants',  etc.,  Transp.  Co.  v. 
Eichberg.  109  Md.  211,  71  A  993.  130 
AmSR  524;  Dean  v.  Toledo,  etc,  R. 
Co.,   148   Mo.  A.   428,  128  SW  10. 

[a]  Waiver.— A  provision  of  this 
character  may  be  waived  by  the 
parties.  Merchants',  etc,  Transp.  Co. 
v.  Elchberg,  109  Md.  211,  71  A  993, 
130  AmSR  524. 

[b]  Jioss  not  within  Mtt  of  lad- 
ing'.— Where  a  bill  of  lading  for  flour 
delivered  to  a  railroad  for  transpor- 
tation stipulated  that,  "in  the  event 
of  the  loss  of  any  property,"  etc., 
"the  value  or  cost  of  the  same  at  the 
point  and  time  of  shipment  Is  to 
govern,"  the  company  In  such  case 
to  have  the  benefit  of  any  Insurance, 
the  delivery  of  the  flour  at  the  point 
of  destination  to  a  wrong  person  was 
not  a  loss  within  the  intent  of  the 


bill  of  lading,  and  the  proof  of  value 
in  an  action  against  the  railroad  to 
recover  the  value  of  the  flour  was 
not  therefore  limited  to  the  point  of 
shipment.  Baltimore,  etc,  R.  Co.  v. 
McWhlnney,  36  Ind.  486. 

[c]  In  the  absence  of  direct  evi- 
dence of  value  at  plaoe  of  shipment, 
the  damages  for  loss  of  a  shipment 
may  be  determined  with  reasonable 
certainty  by  deducting  the  freight 
and  cost  of  converting  the  com- 
modity Into  cash  from  its  value  at 
destination.  Lamb  v.  Mitchell,  15 
Ga.  A.  769,  84  SE  213;  St.  Anthony, 
etc..  El.  Co.  v.  Great  Northern  R. 
Co.,  127  Minn.  299,  149  NW  471. 

86.  Saunders  v.  Southern  R  Co., 
90  S.  C.  79,  72  SB  637;  Jenkins  v. 
Atlantic  Coast  Line  R.  Co.,  84  S.  C. 
620.  66   SB  407. 

86.  See  supra  I  606. 

87.  Southern  Express  Co.  v.  Ja- 
cobs, 109  Va.  27.  63  SB  17. 

88.  Gulf,  etc,  R.  Co.  v.  Stanley, 
89  Tex.  42.  83  SW  109;  Pecos,  etc., 
R.  Co.  v.  Holmes,  (Tex.  Civ.  A)  177 
SW  506. 

89.  Gulf,  etc.,  R.  Co.  v.  Stanley. 
89  Tex..  42,  33  SW  109  Caff  (Civ.  A.) 
29  SW  807];  Pecos,  etc.  R.  Co.  v. 
Holmes,  (Tex.  Civ.  A)  177  SW  606; 
Missouri,  etc.,  R.  Co.  v.  Golson,  (Tex. 
Civ.  A.)  138  SW  466:  Missouri,  etc., 
"It,  Co.  v.  Keyser,  88  Tex.  Civ.  A.  355. 

87  SW  889;  Gulf,  etc.,  R.  Co.  v. 
Hume.  6  Tex.  Civ.  A  663,  24  SW  916 
[aff  87  Tex.  211,  27  SW  110]. 

[a]  Illustration. — There  is  no  dis- 
tinction in  the  rule  for  the  measure 
of  damages  in  an  action  against  a 
carrier  for  Injuries  to  cattle  by  negli- 
gent transportation  between  cattle 
shipped  for  Immediate  sale  and  those 
intended  for  grazing  and  later  sale, 
the  shipper  in  either  case  being  en- 
titled to  the  lessened  market  value 
of  the  cattle  at  destination  proxi- 
mately caused  by  the  carrier's  negll- 
fence.  Missouri,  etc,  R.  Co.  v.  Word, 
1  Tex.  Civ.  A.  206,  111  SW  763. 

90.  Gulf,  etc.,  R.  Co.  v.  Gillespie, 
64  Tex.  Civ.  A.  593.  118  SW  628. 

91.  St.  Louis,  etc.,  R.  Co.  v. 
Adams.  56  Tex.  Civ.  A.  246,  118  SW 
1155  (holding  that  the  value  of  the 
shipment  at  the  time  and  place  of 
delivery  was  the  amount  recover- 
able, and  not  the  amount  brought  at 
the  place  where  the  enforced  sale 
occurred). 

98.  Ala. — Bast  Tennessee,  etc..  R. 
Co.  v.  Johnston,  76  Ala.  596,  51  AmR 
489 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Deshong.  68  Ark.  443,  89  SW  260. 


Ky. — Illinois  Cent.  R.  Co.  v.  Curry. 
127  Ky.  643,  106  SW  294.  82  KyL  513. 

Me. — Perkins  v.  Portland,  etc.,  R. 
Co..   47   Me.    673,   74  AmD  607. 

Tex. — Bl  Paso,  etc.,  R  Co.  v. 
Lumbley,  56  Tex.  Civ.  A.  418,  120  SW 
1060;  Texas,  etc.,  R.  Co.  v.  Moore, 
(Civ.  A.)  119  SW  697;  Chicago,  etc., 
R.  Co.  v.  Jones,  (Civ.  A.)  118  SW  769; 
International,  etc.,  R.  Co.  v.  Wil- 
liams, 65  Tex.  Civ.  A.  176,  118  SW 
758;  Gulf,  etc.,  R.  Co.  v.  Cunning- 
ham. 61  Tex.  Civ.  A.  368,  118  SW  767; 
Texas,  etc.,  R.  Co.  v.  White.  86  Tex. 
Civ.  A.  521,  80  SW  641;  Gulf,  etc.,  R. 
Co.  v.  Bddins,  7  Tex.  Civ.  A.  116,  26 
SW  161. 

Va. — Southern  Express  Co.  v.  Ja- 
cobs, 109  Va.  27,  32,  63  SB  17  [cit 
Cyc]. 

[a]  Thus,  (1)  where  in  an  action 
against  a  railroad  company  for  in- 
juries to  live  stock  shipped  under  a 
contract  by  which  defendant  was 
liable  only  for  damages  between  the 
towns  of  L  and  M,  although  the  des- 
tination of  the  stock  was  A,  some 
two  hundred  miles  beyond  M,  the 
evidence  showed  that  the  injuries 
were  sustained  between  L  and  M,  the 
court  properly  instructed  that  the 
measure  of  damages  was  to  be  based 
on  the  condition  of  the  stock  on 
arrival  at  A.  Illinois  Cent.  R  Co.  v. 
Curry,  127  Ky.  648.  106  SW  294.  32 
KyL  613.  (2)  Where  the  contract  of 
shipment  of  stock  recites  that  it  is 
from  the  place  of  shipment  to  that  of 
final  destination  and  limits  the  lia- 
bility of  the  railroad  until  delivery 
to  a  connecting  line  at  an  intermedi- 
ate point,  the  stock  being  shipped  for 
sale  at  the  point  of  final  destination, 
the  measure  of  damages  for  Injuries 
before  delivery'  to  the  connecting 
line  is  the  market  value  of  the  stock 
at  the  point  of  final  destination. 
Gulf,  etc.,  R.  Co.  v.  Eddlns,  7  Tex. 
Civ.  A.  116,  26  SW  161.  (3)  Where 
the  initial  carrier  knew  the  ultimate 
destination  of  a  shipment  of  cattle, 
although  it  did  not  carry  them  the 
whole  way,  the  measure  of  damages 
for  negligent  Injuries  was  the  differ- 
ence between  the  market  value  of  the 
cattle  In  the  condition  in  which  they 
should  have  arrived  at  destination 
and  their  market  value  In  the  condi- 
tion in  which  they  actually  arrived. 
Missouri,  etc.,  R.  Co.  v.  Mulkey,  (Tex. 
Civ.  A.)   159  SW  111. 

93.  Gulf,  etc.,  R.  Co.  v.  Houghton. 
(Tex.  Civ.  A.)  68  SW  718. 

94.  Gulf,  etc.  R.  Co.  v.  Houghton, 
(Tex.  Civ.  A.)   68  SW  718. 

96.    Blackmer,  etc..  Pipe  Co.  v.  Mo- 
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such  repairs  were  not  made  for  the  benefit 
of  the  carrier."  And  the  fact  that  live  stock  in- 
jured by  dipping  in  crude  oil  recovered  from  such 
injury  does  not  preclude  the  owner  from  recovery 
for  any  depreciation  in  value  caused  thereby.87  If, 
however,  the  contract  of  shipment  stipulates  that 
the  value  of  the  goods  is  to  be  determined  at  the 
place  of  shipment,  the  value  must  be  determined  in 
accordance  with  such  stipulation,98  unless  contracts 
of  this  character  are  forbidden  by  statute,  in  which 
case  the  value  of  the  goods  will  be  determined  in 
accordance  with  the  general  rule.88  And  where 
the  shipper  elects  to  accept  delivery  of  the  goods 
shipped  at  some  point  short  of  the  destination 
named  in  the  contract  of  shipment,  and  the  goods 
are  injured  in  transportation,  he  may  recover  the 
difference  in  the  value  of  the  goods  .as  delivered 
and  what  they  would  have  been  worth  at  the 
place  of  delivery  if  they  had  not  been  injured  in 
transportation.1  While  ordinarily  the  measure  of 
damages  where  live  stock  is  injured  is  the  differ- 
ence between  their  value  before  and  after  their 
injury,  yet,  where  the  shipper  refused  to  accept  the 
injured    live    stock    and    the   carrier   sold    it    and 


retained  the  proceeds,  the  measure  of  damages  is 
the   difference   between    the   market   value   of  the 
'  stock  before  and  after  injury  plus  the  proceeds  of 
the  sale,  less  necessary  expenses.2 

[$  609]  (2)  Where  Goods  Have  No  Market  Value. 
In  case  of  loss.  Where  goods  lost  in  transporta- 
tion have  no  market  value  in  the  ordinary  accepta- 
tion of  the  term,  such  for  instance  as  wearing  ap- 
parel, household  goods,  etc.,  compensation  for  the 
actual  loss  is  the  fundamental  principle  on  which 
the  measure  of  damage  rests.8  The  amount  to  be 
awarded  as  damages  is  ordinarily  the  actual  value 
of  the  goods  lost  to  the  owner,'  considering  their 
cost,  the  practicability  and  expense  of  replacing 
them,  and  such  other  conditions  as  affect  their 
value  to  the  owner,5  and  not  what  the  goods  might 
bring  if  sold  as  second-hand  goods,*  or  merely  nom- 
inal damages.7  Such  a  basis  of  estimating  damages, 
it  is  said,  would  be  most  unjust,8  as  the  amount 
awarded  would  then  depend  largely  on  circum- 
stances which  would  have  nothing  to  do  with  the 
intrinsic  value  of  the  articles  or  their  actual  worth 
to  the  owner.8  But  the  owner  is  not  entitled  to 
recover  some  fanciful  price  which  he  might  place 


bile,  etc.,  R.  Co.,  187  Mo.  A.  479.  119 
SW  1. 

96.  Little  v.  Atlantic  Coast  Line 
R.  Co..  168  N.  C.  668.    86  SB  18. 

97.  Missouri,  etc.,  R.  Co.  v. 
Cauble,   (Tex.  Civ.  A.)  174  SW  880. 

98.  Southern  R.  Co.  v.  Cofer,  149 
Ala.  665,  43  S  102;  Merchants',  etc., 
Transp.  Co.  v.  Eichberg,  109  Md.  211, 
71  A  993,  130  AmSR  624:  Illinois 
Cent.  R.  Co.  v.  Langdon,  71  Miss.  146, 
14  S  462. 

99.  McConnell  v.  Southern  R.  Co., 
144  N.  C.  87.  66  SB  669;  International. 
etc.,  R.  Co.  v.  Parish.  18  Tex.  Civ.  A. 
130,  43  SW  1066  (holding  that  a  rail- 
road company  is  liable  for  injuries  to 
live  stock  resulting  from  overload- 
ing, although  the  shipper  contracted 
to  the  contrary,  as  Rev.  St.  U895] 
art  320  prohibits  common  carriers 
from  limiting  their  common-law 
liability). 

1.  St.  Louis,  etc.,  R.  Co.  v.  Lieu- 
rance,  80  Kan.  424,  102  P  842. 

8.  Rankin  v.  Cincinnati,  etc.,  R. 
Co.,  163  Ky.  183,  173  SW  377;  Cin- 
cinnati, etc.,  R.  Co.  v.  Rankin,  154 
Ky.  649,  167  SW  926,  153  Ky.  730,  156 
SW  400,  45  LRANS  529. 

3.  Kates  Transfer,  etc..  Co.  v. 
Klassen,  6  Ala.  A.  301,  69  S  366: 
Lloyd  v.  Haugh,  etc.,  Storage,  etc., 
Co.,  223  Pa.  148.  72  A  616,  21  LRANS 
188;  International,  etc.,  R  Co.  v. 
Nicholson,   61   Tex.   550. 

4.  Ala. — Southern  Express  Co.  v. 
Owens,  146  Ala.  412,  41  S  762,  119 
AmSR  41,  8  LRANS  369  and  note,  9 
AnnCas  1143  and  note;  Kates  Trans- 
fer, etc.,  Co.  v.  Klassen,  6 .  Ala.  A. 
301,  69  S  366. 

Ark.— St.  Louis,  etc.,  R.  Co.  v. 
Dague,  118  Ark.  277.  176  SW  138. 

Colo. — Denver,  etc,  R.  Co.  v.  Frame, 
6  Colo.  382. 

111. — Parmelee  v.  Raymond,  43  111. 
A.  609. 

Mass.— Wall  v.  Piatt,  169  Mass. 
398,  48  NE  270. 

Mich. — Baker  v.  Maher,  How.  N.  P. 
39 

N.  T. — Fairfax  v.  New  York  Cent., 
etc..  R.  Co.,  73  N.  T.  167,  29  AmR  119. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham.  36   Okl.   724.   129   P  862. 

Pa. — Lloyd  v.  Haugh,  etc.,  Storage, 
etc.,  Co.,  223  Pa.  148.  72  A  616.  21 
LRANS  188;  Hofford  v.  New  York 
Cent.  R.  Co.,  43  Pa.  Super.  303 
(clothing). 

Tex.— International,  etc.,  R.  Co.  v. 
Nicholson,  61  Tex.  550;  Houston 
Transfer,  etc.,  Co.  v.  Whitcomb,  (Civ. 
A.)  147  SW  358;  Galveston  R.  Co.  v. 
Giles,  (Civ.  A.)  126  SW  282;  Mis- 
souri, etc.,  R.  Co.  v.  Dement,  (Civ. 
A)   116   SW  635;   Texas,   etc.,   R.  Co. 


v.  Wilson  Hack  Line,  46  Tex.  Civ.  A. 
88,  101  SW  1042;  Benedict  v.  Chicago, 
etc.,  R.  Co.,  (Civ.  A.)  91  SW  811: 
Wells  v.  Williams,  (Civ.  A.)  71  SW 
314;  Missouri,  etc.,  R  Co.  v.  David- 
son, 25  Tex.  Civ.  A.  134.  60  SW  278; 
Houston,  etc..  R.  Co.  v.  Ney,  (Civ.  A.) 
58  SW  43;  Texas,  etc.,  R.  Co.  v.  Cook, 
2  Tex.  A.  Civ.  Cas.J  669;  Gulf,  etc., 
R.   Co.   v.   Clark,   2   Tex.   Civ.  A.  Cas. 

1  512;  Missouri  Pac.  R.  Co.  v.  Hewitt, 

2  Tex.  A.  Civ.  Cas.  {  273. 

[a]  Photographs. — Where  photo- 
graphs are  lost,  the  measure  of  dam- 
ages is  the  value  of  the  goods  to  the 
owner.  Kates  Transfer,  etc.,  Co.  v. 
Klassen,  6  Ala.  A.  801,  59  S  356. 

[b]  Property  mush  as  a  portrait 
must  be  valued  according  to  the 
worth  to  the  owner,  taking  into  ac- 
count also  the  probable  expense  of 
reproduction,  if  practicable.  Green 
v.  Boston,  etc.,  R.  Co.,  128  Mass.  221, 
36  AmR  370:  Houston,  etc.,  R.  Co.  v. 
Burke,  55  Tex.  328,  40  AmR  808; 
Houston,  etc.,  R.  Co.  v.  Ney,  (Tex. 
Civ.  A.)   68  SW  43. 

[c]  In  an  action  for  the  value  of 
second-hand  vehicle*  lost,  where  they 
have  no  market  value,  the  measure 
of  recovery  is  the  actual  value  to 
the  owner,  and  the  jury  in  determin- 
ing their  actual  value  may  take  into 
consideration  their  cost  when  new 
and  when  second  hand,  what  plaintiff 
paid  for  them  and  their  condition 
when  they  left  the  seller,  and  all 
facts  disclosing  their  history  which 
would  enable  them  to  determine 
what  they  were  fairly  worth.  Texas, 
etc.,  R.  Co.  v.  Wilson  Hack  Line,  46 
Tex.  Civ.  A.   38.   101   SW   1042. 

[d]  Architect's  plans,— (l)  The 
measure  of  damage  for  loss  of  archi- 
tect's plans  are  held  to  be  the  rea- 
sonable expense  of  procuring  new 
plans.  Mather  v.  American  Express 
Co.,  138  Mass.  55.  52  AmR  258.  (2) 
Where  architect's  plans  were  shipped 
by  express  to  be  entered  in  competi- 
tion for  a  prize,  It  was  held  that  the 
measure  of  damage  for  their  loss 
was  not  the  value  of  the  time  and 
labor  in  making  the  plans,  but  the 
value  of  plaintiff's  chance  of  obtain- 
ing the  premium.  The  loss  or  Injury 
for  which  the  carrier  Is  liable  must 
be  the  proximate  consequence  of  the 
Injury.  Adams  Express  Co.  v.  Eg- 
bert. 36   Pa.  360,   78  AmD  382. 

fe]  The  vatae  of  •  museum  col- 
lection it  has  been  held  is  to  be  esti- 
mated by  its  value  at  the  nearest 
market  rather  than  the  value  of  the 
owner's  time  in  making  the  collec- 
tion. Yoakum  v.  Dunn,  1  Tex.  Civ. 
A.  624,  21  SW  411. 


When 


Model  of  patented  machine  — 

jere  the  property  lost  Is  a  model 
of  a  patented  soil  pulverizer  ma- 
chine, plaintiff  Is  entitled  to  re- 
cover for  the  materials  going  Into 
the  machine  and  the  reasonable  cost 
of  constructing  it  including  the  work 
done  by  himself  and  others.  St 
Louis,  etc.,  R.  Co.  v.  Dague,  118  Ark. 
277,  176  SW  138. 

[g]  Carrier  who  has  undertaken 
to  carry  and  deliver  a  draft  is  ac- 
countable for  the  amount  due  on  the 
draft,  and  not  merely  for  the  loss 
sustained  by  the  owner  as  the  sub- 
sequent result  of  Inability  to  collect 
it     Jones  v.  Wells.  28  Cat.  269. 

5.  Denver,  etc.,.  R.  Co.  v.  Frame, 
6  Colo.  382;  Lloyd  v.  Haugh,  etc.. 
Storage,  etc.,  Co.,  223  Pa.  148.  72  A 
516,  21  LRANS  188;  Wells  v.  Wil- 
liams, (Tex.  Civ.  A.)  71  SW  814;  and 
cases  supra  note  4. 

6.  Colo. — Denver,  etc.,  R.  Co.  v. 
Frame,  6  Colo.  382. 

111. — Parmelee  v.  Raymond.  48  111 
A.  609. 

N.  Y. — Fairfax  v.  New  York  Cent, 
etc.,  R  Cp..  73  N.  Y.  167,  29  AmR 
119;  Jessup  v.  Piatt,  76  Misc.  466, 
135  NYS  636. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham,  36   Okl.   724,  129  P  862. 

Tex. — Missouri,  etc.,  R.  Co.  v.  De- 
ment.  (Civ.  A.)   115  SW  635. 

"The  court  did  not  err  in  charging 
the  jury  that  the  plaintiff  was  en- 
titled to  recover  the  full  value  of  the 
clothing  for  use  to  him,  in  New  York, 
and  not  merely  what  it  could  be  sold 
for  in  money.  The  clothing  was 
made   to   fit  plaintiff,  and   had   been 

fiartly  worn.  It  would  sell  for  but 
ittle,  if  put  into  market  to  be  sold 
for  second-hand  clothing,  and  it 
would  be  a  wholly  inadequate  and 
unjust  rule  of  compensation  to  give 
plaintiff,  in  such  a  case,  the  value  of 
the  clothing  thus  ascertained.  The 
rule  must  be  the  value  Of  the  cloth- 
ing for  use  by  the  plaintiff.  No 
other  rule  would  give  him  a  compen- 
sation for  his  damages.  This  rule 
must  be  adopted,  because  such  cloth- 
ing cannot  be  said  to  have  a  market- 
price,  and  It  would  not  sell  for  what 
It  was  really  worth."  Fairfax  v. 
New  York  Cent.,  etc.,  R.  Co.,  73  N.  T. 
167.  172.  29  AmR  119. 

7.  Southern  Express  Co.  v.  Owens, 
146  Ala.  412,  41  S  752,  119  AmSR  41 
8  LRANS  369  and  note.  9  AnnCae 
1143   and   note. 

8.  Parmelee  v.  Raymond,  43  I1L 
A.  609;  St.  Louis,  etc.,  R.  Co.  v.  Dun- 
ham, 36  Okl.  724.  129  P  862. 

9.  Wall  v.  Piatt,  169  Mass.  398, 
48  NE  270. 


For  later  oases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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on  the  lost  goods,10  but  should  recover  only  such 
.reasonable  damage  as  from  the  nature  of  the  goods 
or  the  nature  of  their  use  to  him  he  has  sustained 
by  their  loss.11  And  circumstances  of  inconven- 
ience to  the  owner  resulting  from  loss  of  the  use 
of  the  property  cannot  be  included.19 

In  case  of  'injury.  Where  household  goods  in 
use  are  injured  in  transportation,  the  measure  of 
damages  is  the  difference  in  their  value  to  the 
owner  just  prior  and  subsequent  to  the  injury,  and 
not  their  market  value.1* 

[$  610]  (3)  Where  Goods  Have  No  Market  Value 
at  Destination.  Where  there  is  no  market  value 
for  the  goods  shipped  at  point  of  destination,  the 
intrinsic  or  actual  value  is  the  basis  for  determin- 
ing the  amount  of  damages  sustained  by  reason  of 
loss  of,  or  injury  to,  such  goods,14  and  not  their 
market  value  at  the  nearest  market.16 

[J  611]  (4)  Where  Goods  Are  Shipped  in  Pur- 
suance of  Sale  for  Stipulated  Price.  Where  goods 
are  shipped  in  pursuance  of  a  sale  thereof  at  a 
stipulated  price  which  is  less  than  the  market  price 
at  destination,  damages  for  loss  or  injury  must  be 
estimated  on  the  basis  of  the  price  to  be  received 
under  the  contract  of  sale.16  But  if  the  price  con- 
tracted for  is  greater  than  the  market  value  at 
destination,  the  estimate  will  have  to  be  based  on 

10.  See  cases  Infra  note  11. 

11.  Parmelee  v.  Raymond,  43  III. 
A.  609;  American  Express  Co.  v.  Mer- 
ten.  42  Okl.  492,  141  P  1169;  St. 
Louis,  etc.,  R.  Co.  v.  Dunham,  36 
Okl.  724.  129  P  862;  Texas,  etc.,  R. 
Co.  v.  Nicholson,  61  Tex.  491;  Mis- 
souri, etc.,  R.  Co.  v.  Dement,  (Tex. 
Civ.   A.)    116  SW  635. 

IS.  Adams  Express  Co.  v.  Hoeing, 
3  KyL  814;  Chesapeake,  etc.;  R.  Co. 
t.  Webb.  8  KyL  44;  Missouri  Pac.  R. 
Co.  v.  Hewett,  2  Tex.  A.  Civ.  Cas. 
i  273. 


the  market  value,  unless'  the  carrier  had  been  noti- 
fied at  the  time  of  shipment  of  the  fact  that  the 
goods  had  been  sold  for  a  higher  figure.17 

[4  612]  (5)  Where  Value  Is  Fixed  by  Snipping 
Contract.  If  the  parties  have  agreed  on  a  valua- 
tion, as,  for  instance,  where  the  shipper,  in  com- 
pliance with  a  regulation  requiring  the  value  to  be 
stated  as  the  basis  for  estimating  the  compensa- 
tion to  be  paid,  has  placed  a  valuation  on  the  goods, 
such  valuation  will  control  in  an  action  against  the 
carrier  for  loss."  The  shipper  will  not  be  heard  to 
claim  or  to  recover  for  damage  or  loss,  however 
great,  in  excess  of  the  amount  named  in  the  ship- 
ping contract  as  the  agreed  value.*0  But  an  agree- 
ment as  to  the  amount  to  be  paid  in  case  of  total 
loss  will  not  furnish  the  basis  of  recovery  of  'dam- 
ages for  partial  loss.21  The  parties  may  of  course, 
by  express  provisions  to  that  effect,  stipulate  that 
in  case  of  partial  loss  the  damage  shall  be  propor- 
tioned on  the  basis  of  the  sum  named  as  the  maxi- 
mum limit*,22  but  where  this  is  not  done  the  ques- 
tion becomes  one  of  construction,  and  very  gener- 
ally the  view  is  entertained  that  such  stipulations 
are  to  be  considered  as  permitting  recovery  for  the 
damages  actually  done,  the  amount  recoverable  not 
to  exceed  the  amount  agreed  on  as  compensation 
for  a  total  loss.22     The  carrier  is  not  free  from 


[a]  Thus  the  owner  is  not  en- 
titled to  recover  for  the  rental  value 
of  the  property  lost.  Missouri  Pac.' 
R.  Co.  v.  Hewett,  1  Tex.  A.  Civ.  Cas. 
i   273. 

13.  Atchison,  etc.,  R.  Co.  v. 
Smythe.  56  Tex.  Civ.  A.  567,  119  SW 
892:  Wells  v.  Williams.  (Tex.  Civ.  A.) 
71   SW  314. 

14.  Southern  Kansas  R.  Co.  v. 
Hughey.  (Tex.  Civ.  A.)  182  SW  861; 
Galveston,  etc.,  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  173  SW  273;  Inter- 
national, etc.,  R.  Co.  v.  Parks.  (Tex. 
Civ.  A.)  169  SW  397:  Galveston,  etc., 
R  Co.  v.  Crippen,  (Tex.  Civ.  A.)  147 
SW  361;  Houston,  etc.,  R.  Co.  v. 
Roberts,  60  Tex.  Civ.  A.  145,  126  SW 
890;  Galveston,  etc.,  R.  Co.  v.  Pow- 
ers. 54  Tex.  Civ.  A.  168.  117  SW  459; 
Missouri,  etc.,  R.  Co.  v.  Woods,  (Tex. 
Civ.  A.)  117  SW  196;  Texas,  etc..  R. 
Co.  v.  Ellerd,  38  Tex.  Civ.  A.  696,  87 
SW  362;  Atchison,  etc..  R.  Co.  v. 
Veale,  39  Tex.  Civ.  A.  37,  87  SW  202; 
Gulf,  etc., .  R.  Co.  v.  Anson,  (Tex. 
Civ.  A.)  82  SW  785;  Missouri, 
etc,  R.  Co.  v.  Davidson,  25  Tex.  Civ. 
A.  134,  60  SW  278:  Texas,  etc.,  R.  Co. 
v.  Fambrough,  (Tex.  Civ.  A.)  56  SW 
188;  New  York,  etc.,  S3.  Co.  v.  Weiss, 
(Tex.  Civ.  A.)  47  SW  674:  Missouri. 
etc.,  R.  Co.  v.  Chittim.  (Tex.  Civ.  A.) 
40  SW  23. 

[a]  Bole  applied,— In  an  action 
against  a  carrier  for  damages  to  cat- 
tle, owing  to  the  carrier  having  kept 
the  cattle  in  unsuitable  pens  after 
arrival  at  destination  and  while  the 
shipper  was  procuring  money  to  pay 
extra  freight  charge,  there  being  no 
market  price  at  the  place  of  desti- 
nation, the  true  measure  of  damages 
was  the  difference,  if  any.  between 
the  actual  value  of  the  cattle  in  their 
condition  at  the  time  they  were  de- 
livered to  plaintiff  and  what  their 
actual  value  would  have  been  when 
so  delivered,  to  plaintiff  had  they 
been  held  with  ordinarv  care.  Atchi- 
son, etc,  R.  Co..  v.  Veale,  39  Tex. 
Civ.   A.    37.    87    SW    202.      See    also 


Missouri,  etc..  R.  Co.  v.  Waason,  69 
Tex.  Civ.  A.  289,  126  SW  664:  Texas, 
etc.,  R.  Co.  v.  Fambrough,  (Tex.  Civ. 
A.)  56  SW  188  (both  recognising  the 
rule). 

IS.  Missouri,  etc.,  R.  Co.  v.  Was- 
son.  69  Tex.  Civ.  A.  239,  126  SW  664. 
But  see  Pennsylvania  R.  Co.  v.  John 
Anda  Co.,  131  III.  A.  426,  433  (hold- 
ing that,  where  a  carrier  is  liable  for 
merchandise  undelivered  or  deliv- 
ered In  an  impaired  condition,  the 
measure  of  damages  being  the  mar- 
ket value  at  the  place  of  delivery  at 
the  time  when  the  delivery  should 
have  been  made,  the  market  value  at 
the  nearest  point  at  which  there  Is  a 
market  value,  less  a  deduction  for 
freight,  may  be  taken  where  there 
was  no  market  value  for  such  mer- 
chandise at  the  place  of  delivery: 
and  where  It  was  said:  "There  is  no 
hard  and  fast  rule  of  fixing  values 
when  applied  to  property  at  places 
lacking  market  quotations.  Any 
method  adopted,  which  is  obviously 
fair,  and  which  duly  conserves  the 
rights  and  Interests  of  the  party 
sought  to  be  made  liable,  will  satisfy 


legal   requirement"}. 


._.  International,  etc.,  R.  Co.  Y. 
Parke.  (Tex.  Civ.  A.)  169  SW  397; 
Missouri,  etc.,  R.  Co.  v.  Witherspoon, 
18  Tex.  Civ.  A.  615,  46  SW  424.  See 
also  Louisville,  etc.,  R.  Co.  v.  Hart- 
well.  99  Ky.  436,  36  SW  183,  38  SW 
1041.  .  18  KyL  745  (holding  that, 
where  a  carrier  delivers  goods  to 
the  consignee  without  requiring  pay- 
ment of  a  draft,  according  to  the 
directions  of  the  consignee,  the 
amount  of  recovery  cannot  exceed 
the  value  of  the  goods);  Mangin  v. 
Dinsmore.  62  N.  Y.  35.  20  AmR  442 
(holding  that,  where  an  owner  of 
goods  ships  them  consigned  to  an- 
other, giving  the  consignee  an  option 
to  take  and  pay  for  them  at  a  price 
fixed  or  to  return  them,  in  an  action 
against  the  carrier  for  their  loss,  the 
measure  of  damages  is  not  the  mar- 
ket value  at  the  place  of  destination, 
but  at  most  the  price  fixed  with  in- 
terest from  a  day  when  the  goods, 
in  the  usual  course  of  carriage, 
would  have  reached  the  consignee 
and  have  been  accepted). 

17.  Gibson  v.  Inman  Packet  Co.. 
Ill  Ark.  521,  164  SW  280.  AnnCas 
1916A  1043:  St.  Louis,  etc..  R.  Co.  v. 
Cumble,  101  Ark.  172,  141  SW  939; 
St.  Louis  Southwestern  R.  Co.  v. 
Phcenix  Cotton  Oil  Co.,  88  Ark.  694, 
115  SW  393;  Missouri,  etc.,  R.  Co.  v. 
Witherspoon,  18  Tex.  Civ.  A.  616,  46 
SW  424. 


[a]  When  the  consignor  notifies 
the  carrier  of  the  oontraet  with  the 
purchaser  for  the  sale  of  the  goods 
shipped  for  a  'fixed  price,  he  is  en- 
titled to  recover  the  difference  be- 
tween the  price  stipulated  in  the 
contract  and  the  market  value  at  the 
place  of  destination  in  its  injured 
condition.  Gibson  v.  Inman  Packet 
Co..  Ill  Ark.  521,  164  SW  280,  Ann 
Casl916A  1048:  Chicago,  etc..  R.  Co. 
v.  King,  104  Ark.  216.  148  SW  1035; 
Chicago,  etc.,  R.  Co.  v.  Miles,  92  Ark; 
673,-123  SW  775,  124  SW  1043;  Chi- 
cago, etc.,  R.  Co.  v.  Planters'  Gin, 
etc..  Co.,  88  Ark.  77.  113  SW  362; 
Crutcher  v.  Choctaw,  etc.,  R.  Co.,  74 
Ark.  358,  85  SW  770. 

18.  Construction  of  oontraet*  12m- 
ittng  HabUltjr  to  designated  vain*  see 
supra   •   237. 

19.  Conn. — Coupland  v.  Housa- 
tonic  R.  Co.,  61  Conn.  531,  23  A  870, 
16  LRA  534. 

Del.— Klair  v.  Philadelphia,  etc..  R. 
Co..  26  Del.  274,  78  A  1086. 

Ga. — Southern  Express  Co.  v. 
Wood.  98  Ga.  268,  25  SB  436.  See 
also  Savannah,  etc.,  R.  Co.  v.  Collins, 
77  Ga.  376,  8  SB  418.  4  AmSR  87. 

111.— Chicago,  etc..  R.  Co.  v.  Miller.' 
79  111.  A.  478. 

Ky. — Rankin  v.  Cincinnati,  etc..  R. 
Co..  163  Ky.  188.  173  SW  377. 

Mont. — Nelson  v.  Great  Northern 
R.  Co.,  28  Mont.  297,  72  P  642. 

Pa. — Well  v.  Express  Co.,  7  Phlla. 
88  (holding  that  the  value  fixed  by 
contract  will  be  evidence  as  the  real 
value). 

Tenn. — Wilson  v.  Illinois  Cent.  R. 
Co.,  130  Tenn.  92,  169  SW  311; 
Starnes  v.  Louisville,  etc.,  R.  Co.,  91 
Tenn.  616,   19   SW  676. 

Vt. — Blumenthal  v.  Bralnerd,  38 
Vt.   402.  91   AmD  349. 

20.  Nelson  v.  Great  Northern  R. 
Co..  28  Mont.   297,  72  P  642. 

81.  Woodburn  v.  Cincinnati,  etc., 
R.  Co.,  40  Fed.  731. 

as.  Illinois  Cent.  R.  Co.  v.  Wil- 
son,  131   Tenn.  699,   176  SW  1036. 

33.  Ind. — U.  S.  Express  Co.  v. 
Joyce,   72  NE  865. 

Ky. — Rankin  v.  Cincinnati,  etc.,  R. 
Co.,  163  Ky.  183,  173  SW  377. 

Mo. — Greening  v.  Chicago,  etc.,  R. 
Co.,    (A.)    183   SW  1121. 

N.  Y. — Frank  v.  Michigan  Cent.  R. 
Co.,   154   NTS  701. 

S.  C. — Huguelet  v.  Warfleld,  84  S. 
C.   87,   65  SE985. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Wilson.  131  Tenn.  699,  176  SW  1086: 
Starnes  v.  Louisville,  etc.,  R.  Co.,  91 
Tenn.  616,  19  SW  676. 
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liability  because  the  goods  in  their  injured  condi- 
tion are  worth  more  than  the  agreed  valuation." 
A  provision  in  a  contract  of  shipment  providing 
that  the  value  at  the  place  of  shipment  shall  govern 
in  case  of  loss  or  injury,  while  ordinarily  control- 
ling,22 has  no  application  to  a  claim  for  damages 
for  misdelivery,  and  does  not  prevent  a  recovery  of 
damages  consisting  of  a  fall  in  the  market  price 
at  the  place  of  destination.26 

[$  613]  3.  Interest27  Although  there  is  some 
authority  to  the  contrary,28  many  cases  have  held 
that  plaintiff  recovering  judgment  for  loss  of  or 
injury  to  the  goods  is  entitled  to  interest  from  the 
date  of  the  loss,  that  is,  from  the  time  when  the 
goods  should  have  been  delivered,2*  or  the  date  of 
the  injury;30  other  cases  hold  that  the  allowance  of 


interest  is  within  the  discretion  of  the  jury,*1  and 
still  others  that  no  interest  is  allowable  except  by- 
way of  penalty  for  misconduct  or  fraud.12 

[$  614]  4.  Costs.53  The  provision  of  the  Inter- 
state Commerce  Act"  on  the  allowance  to  a  shipper 
of  an  attorney's  fee  applies  only  to  suits  based  on 
orders  of  the  interstate  commerce  commission  and 
does  not  authorize  the  allowance  of  such  fees  in  an 
action  for  loss  or  damage  to  property  in  shipment." 

[$  615]  5.  Incidental  Damages.86  In  addition  to 
the  damages  heretofore  considered,37  the  carrier  is 
also  liable  for  any  other  and  incidental  damages 
which  naturally-  and  proximately  result  from  the 
loss  or  the  injury  complained  of.3*  Plaintiff  may 
recover  from  the  carrier  any  reasonable  expense 
in  searching  for,  and  regaining  possession  of,  the 


Va. — Norfolk,  etc.,  R.  Co.  v.  Steele, 
117  Va.   788,  86  SE  124. 

Wash. — Castner  v.  Oregon-Wash- 
ington R.,  etc.,  Co.,  89  Wash.  694,  155 
P  167. 

34.  Frank  v.  Michigan  Cent.  R. 
Co.,  154  NYS  701;  Washington  Horse 
Exch.  v.  Louisville,  etc.,  ft.  Co..  171 
N.  C.  66.  87  SE  941;  Illinois  Cent.  R. 
Co.  v.  Wilson,  181  Tenn.  699,  176  SW 
1036. 

85.  Kansas  City  Southern  R.  Co. 
v.  Mabry,  112  Ark.  110,  165  SW  279. 

36.  Southern  R.  Co.  v.  Webb,  14S 
Ala.  304.  39  S  262.  Ill  AmSR  45,  6 
AnnCas  97. 

87.  In  actions  for  delay  see  supra 
I  463. 

Interest  as  damages  see  generally 
Interest  [22  Cyc  15001. 

88.  Stevens-Scott  Grain  Co.  v. 
Atchison,  etc..  R.  Co..  96  Kan.  1,  149 
P  744  [reh  den  in  96  Kan.  183,  160  P 
524]  (adhering  to  long  settled  doc- 
trine in  this  state). 

89.  U.~  S—  New  York,  etc.,  R.  Co. 
v.  Estill,  147  U.  S.  691,  622,  18  SCt 
444,  37  L.  ed.  292;  Mobile,  etc..  R. 
Co.  v.  Jurey.  111  U.  S.  584,  4  SCt  566. 
28  L.  ed.  627;  The  Arctic  Bird.  109 
Fed.  167;  Insurance  Co.  of  North 
America  v.  St.  Louis,  etc.,  R.  Co.,  9 
Fed.  811;  The  Gold  Hunter.  10  F. 
Cas.  No.  5,513,  1  Blatchf.  &  H.  300: 
The  Miletus,  17  F.  Cas.  No.  9.846,  6 
Blatchf.  336;  Woodward  v.  Illinois 
Cent.  R.  Co.,  30  F.  Cas.  No.  18,006,  1 
Biss.  403. 

Ala. — Capehart  v.  Granite  Mills,  97 
Ala.  363,  12  S  44. 

Ark.— Wells  v.  Harwell.  110  Ark. 
81,  160  SW  868." 

Del.— Klalr  v.  Philadelphia,  etc.,  R. 
Co..  25  Del.  274,  78  A  1085. 

D.  C. — Baltimore,  etc..  R.  Co.  v. 
Dougherty,   7  App.  378. 

lit — Northern  Transp.  Co.  v.  He- 
Clary,  66  111.  233. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Webb,  8  KyL  44. 

Mass. — Forbes  v.  Boston,  etC;,  R 
Co.,  133  Mass.  154;  Spring  v.  Has- 
kell, 4  Allen  112. 

Mich. — Ward's  Cent.,  etc.  Co.  v. 
Elkins,  34  Mich.  439.  22  AmR  544. 

Minn. — Cowley  v.  Davidson,  13 
Minn.  92. 

Mo. — Humphreys  v.  St.  Louis,  etc., 
R.  Co..  191  Mo.  A  710,  178  8W  233 
[overr  Reading  v.  Chicago,  etc.,  R. 
Co..  188  Mo.  A.  41.  173  SW  461];  F. 
H.  Smith  Co.  v.  Louisville,  etc..  R. 
Co.,  167  Mo.  A  160,  137  SW  890; 
Lachner  v.  Adams  Express  Co..  72 
Mo.  A.  13. 

N.  Y. — Magnln  v.  Dinsmore,  62 
N.  Y.  35,  20  AmR  442;  Sherman  v. 
Wells.   28  Barb.  403. 

S.  C. — Walker  v.  Southern  R.  Co.. 
76  S.  C.  308.  66  SE  952;  Brown  v. 
North  Western  R.  Co.,  76  S.  C.  20, 
54  SE  829;  Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  38  S.  C.  78,  16 
SE  339.  21  LRA  123;  Kyle  v.  Lau- 
rens R.  Co.,  44  S.  C.  L.  382.  70  AmD 
231. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Johnson,  19  SW  867;  Kansas  City, 
etc.,  R.  Co.  v.  West,  (Civ.  A.)  149 
SW  206;  Texas,  etc..  R.  Co.  v.  Hoff- 
ecker,    (Civ.  A.)    123   SW   617;   Gulf. 


etc.,  R.  Co.  v.  Graves,  46  Tex.  Civ. 
A  375,  101  SW  488;  Houston,  etc., 
R.  Co.  v.  Bath.  40  Tex.  Civ.  A.  270, 
90  SW  55;  Gulf,  etc.,  R.  Co.  v.  Batte. 
(Civ.  A.)  81  SW  813;  Texas,  etc.,  R. 
Co.  v.  Blgham,  (Civ.  A.)  67  SW  522: 
Southern  Pac.  Co.  v.  Anderson,  26 
Tex.  Civ.  A.  518.  63  SW  1023;  Texas, 
etc.,  R.  Co.  v.  Scharbauer,  (Civ.  A.) 
62  SW  689;  Texas,  etc.,  R.  Co.  v. 
Truesdell,  21  Tex.  Civ.  A  126,  61  SW 
272;  Galveston,  etc.,  R.  Co.  v.  Efron, 
(Civ.  A.)  38  SW  639;  Texas,  etc.,  R. 
Co.  v.  Payne,  16  Tex.  Civ.  A.  68,  88 
SW  366;  Mexican  Nat  R.  Co.  v.  Gar- 
cia, (Civ.  A.)  26  SW  780;  Interna- 
tional, etc.,  R.  Co.  v.  Dimmit  County 
Pasture  Co.,  5  Tex.  Civ.  A.  186,  28 
SW  754;  Rio  Grande  R.  Co.  v. 
Munos,  (Civ.  A.)  23  SW  631;  Rio 
Grande  R.  Co.  v.  Cross,  6  Tex.  Civ. 
A.  454,  23  SW  629.  Compare  San 
Antonio,  etc.,  R.  Co.  v.  Addison,  96 
Tex.  61,  70  SW  200  (holding  that  in 
a  suit  for  Injury  to  property  by  a 
carrier  interest  Is  not  recoverable  eo 
nomine;  that  it  is  an  element  of  the 
damages  to  be  included  as  such  by 
plaintiff  in  his  claim  and  the  jury 
In  the  verdict;  and  that  recovery  for 
the  full  amount  claimed  cannot  be 
increased  by  Interest  thereon  from 
date  of  accrual  of  the  cause  of  ac- 
tion). 

Utah. — Fell  v.  Union  Pac.  R.  Co., 
32  Utah  101,  88  P  1003,  28  LRANS  1, 
13  AnnCas  1137. 

Vt. — Laurent  v.  Vaughn,  80  Vt.  90. 

Va. — Chesapeake,  etc,  R.  Co.  v. 
Stock,  104  Va.   97,  61  SE  161. 

Wis. — Whitney  v.  Chicago,  etc.,  R 
Co.,   27   Wis.   827. 

[a]  The  right  to  Interest  de- 
pends (1)  no  doubt  to  some  extent 
on  statutory  provisions  (New  York, 
etc.  R.  Co.  v.  Estill,  147  U.  S.  591, 
13  SCt  447.  87  L.  ed.  292;  Horner  v. 
Missouri  Pac.  R.  Co.,  70  Mo.  A  285); 
(2)  and  to  some  extent  on  whether 
the  cause  of  action  against  the  car- 
rier of  the  goods  is  to  be  deemed 
ex  contractu  or  ex  delicto  (Cllnes  v. 
Frlsbee,  5  Rob.  (La.)  192:  Morgan 
v.  Bell,  4  Mart.  (La.)  616).  (3) 
Where  a  statute  regulating  common 
carriers  provided  that  in  case  of 
loss  or  damage  to  goods  not  settled 
within  sixty  days  a  carrier  shall  be 
liable  for  the  amount  of  such  loss 
and  damage  with  interest  thereon 
from  the  date  of  the  filing  of  the 
claim,  and  that,  unless  the  con- 
signee recover  In  the  action  the  full 
amount  claimed,  no  penalty  shall  be 
recovered.  Interest  on  the  amount  of 
the  actual  loss  established  is  recov- 
erable from  the  time  of  filing  the 
claim,  whether  the  amount  of  the 
loss.  Is  greater  or  less  than  the 
amount  claimed,  although  no  pen- 
alty can  be  assessed  unless  the  full 
amount  claimed  is  recovered.  Wins- 
low  v.  Atlantic  Coast  Line  R.  Co., 
79   S.  C.   844,  60  SE  709. 

[b]  Tns  faot  that  the  shipper 
was  paying1  Interest  on  a  debt  which 
the  goods  shipped  were  intended  to 
satisfy  does  not  add  to  his  right  to 
recover  Interest  for  the  delay  or 
nondelivery,  nor  enlarge  the  liabil- 
ity of  the  carrier.     Houston,  etc..  R. 


Co.  v.  Jackson,   62  Tex.   209. 

[c]  sTsoetwity  of  prayer  for  In- 
terest.— (1)  In  Texas  it  has  been 
held  that  such  Interest  Is  allowable 
as  a  matter  of  law,  even  though  it 
was  not  asked  for  in  the  pleading's. 
Atchison,  etc.,  R.  Co.  v.  Smythe,  65 
Tex.  Civ.  A.  667,  119  8W  892.  (2) 
In  Missouri,  in  a  shipper's  action 
for  the  loss  of  goods  In  which  the 
only  allegation  of  damages  Is  lim- 
ited to  the  precise  value  of  the 
goods,  Interest  on  the  amount  of  the 
recovery  cannot  be  allowed  since  no 
Interest  was  asked.  Morrison  Grain 
Co.  v.  Missouri  Pac.  R.  Co.,  182  Mo. 
A   339,   170  SW  404. 

30.  Texas,  etc.,  R.  Co.  v.  Erwln. 
(Tex.  Civ.  A.)  180  SW  662. 

81.  Coats  v.  Chicago,  etc.,  R.  Co.. 
144  111.  A.  81  [rev  239  111.  164,  87  NE 
929];  Harris  v.  Delaware,  etc.,  R. 
Co.,  61  N.  Y.  656;  Black  v.  Camden, 
etc.,  R.,  etc.,  Co.,  45  Barb.  (N.  Y.) 
40;  Richmond  v.  Bronson,  5  Den. 
(N.  Y.)   55. 

33.  Lakeman  v.  Grinnell,  18  N.  Y. 
Super.  626;  Watkinson  v.  Laughton, 
8  Johns.  (N.  Y.)  213;  Fowler  v.  Dav- 
enport, 21  Tex.  626;  Texas,  etc.  R. 
Co.   v.   Martin,    2   Tex.   A.   Civ.   Cas. 

J  842.     And  see  Gulf,  etc.,   R.  Co.  v. 
ackson,    (Tex.    Civ.    A.)    86    SW   47 
(discussing  -the  rule). 

33.  Costs  generally  see  Costs  [11 
Cyc  1]. 

34.  Int.  Com.  Act  5  16. 

36.  Missouri  Pac.  R.  Co.  v.  Har- 
per. 201  Fed.  671.  121  CCA  670. 

36.  In  actions  for  delay  see  supra 
|t    460-452. 

37.  See  supra  if   606-613. 

38.  Ark. — Evans  v.  Rudy,  34  Ark. 
383. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Woodward,  106  Ind.   860,   72  NE  658. 

73  NE   810. 

Iowa. — Winne  v.  Illinois  Cent.  R 
Co..  31   Iowa  683. 

Kan. — North  Missouri  R.  Co.  v. 
Akers,  4  Kan.   463,  96  AmD  183. 

Md. — Baltimore,  etc.,  R  Co.  T. 
Pumphrey,   69   Md.   390. 

Mass. — Greenfield  Bank  v.  Leavitt, 
17  Pick.  1,   28   AmD  268. 

Miss. — Strieker  v.  Leathers,  68 
Miss.   803,   9  S   821,   13    LRA   600. 

Mo. — Smith  v.  Chicago,  etc.,  R  Co., 
183    Mo.   A.    180,    170   SW   324. 

N.  Y. — Richmond  v.  Union  Steam- 
boat Co..   87   N.  Y.   240. 

Tex. — Gulf,   etc.   R.   Co.   v.  Keith. 

74  Tex.  287,  11  SW  1117;  Ft.  Worth. 
,etc.  R.  Co.  v.  Jordan,  (Civ.  A.)  156 
SW  676;  Houston,  etc..  R.  Co.  v. 
Bath.  4ft  Tex.  Civ.  A.  270,  90  SW  65; 
St.  Louis,  etc.,  R.  Co.  v.  Foster,  (Civ. 
A.)  89  SW  460;  Missouri,  etc.,  R.  Co. 
v.  Allen,  39  Tex.  Civ.  A.  236,  87  SW 
168;  Gulf,  etc.,  R.  Co.  v.  Ware,  34 
Tex.  Civ.  A.  466,  78  SW  961;  Gal- 
veston, etc.,  R.  Co.  v.  Tuckett,  (Civ. 
A.)    25  SW  670. 

[a]  Bxtent  and  limits  of  rue*— 
Indeed,  it  is  said  that,  as  to  expense 
and  the  loss  of  time  resulting  from 
the  loss  of  the  goods,  there  may  be 
a  recovery  even  In  addition  to  the 
full  value.  Evans  v.  Rudy,  34  Ark. 
383;  Baltimore,  etc.,  R.  Co.  v.  Pum- 
phrey,  69  Md.   390. 


For  later  oases,  developments  and  ohang-es  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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goods,  including  a  reward  offered  for  their  return,** 
also  the  expense  of  putting  the  goods  in  salable 
condition."  So  it  has  been  held  that,  in  an  action 
against  a  carrier  for  the  loss  of  a  horse,  the  animal 
having  died  shortly  after  reaching  destination, 
money  expended  by  the  owner  to  city  scavengers 
for  removing  the  carcass  of  the  horse  is  recover- 
able.41 And,  in  determining  the  difference  between 
what  the  shipper  of  cotton  could  -have  sold  it  for  at 
the  place  of  delivery,  if  delivered  there  in  good 
condition,  and  what  he  could  sell  it  for  in  its  dam- 
aged condition,  additional  charges  necessitated  in 
reshipping  the  damaged  cotton  to  a  place  where  it 
could  be  marketed  and  for  rehandling  it  were 
proper  'elements  of  damage.42  On  the  other  hand, 
the  carrier  is  not  liable  for  expense  incurred  in 
discovering  whether  there  has  been  injury.43    And 

».  Kan.— North  Missouri  R.  Co. 
v.  Akers.  4  Kan.  453,  96  AmD  188. 

Mass. — Greenfield  Bank  v.  Leavitt, 
17  Pick.  1,  28  AmD  268. 

Miss. — Strieker  v.  Leathers,  68 
Miss.   803,   9  S   821,   13    LRA  600. 

Mo. — Smith  v.  Chicago,  etc.,  R.  Co., 
183  Mo.  A.   180,   170  SW  324. 

N.  Y. — Richmond  v.  Union  Steam- 
boat Co..  87  N.  Y.  240;  Robertson  v. 
National  SS.  Co..  60  N.  Y.  Super.  132, 
17  NYS  469  [rev  on  other  grounds 
139  N.  Y.  416,  34  NE  1053]. 

Tex. — Gulf,  etc,  R.-  Co.  v.  York, 
Tex.  A.  Civ.  Cas.  J  813. 

[a]  Season  of  rola^-The  prin- 
ciple   on    which    a   recovery    of    ex- 

Senses  is  allowed  is  that  it  is  the 
uty  of  the  owner  to  make  efforts  to 
avoid  or  diminish  his  loss.  Ft. 
Worth,  etc,  R.  Co.  ▼.  Jordan,  (Tex. 
Civ.  A.)  155  SW  676:  Missouri,  etc.. 
R.  Co.  v.  Allen,  89  Tex.  Civ.  A.  236, 
87  SW  168:  Galveston,  etc.,  R  Co.  v. 
Tuckett,  (Tex.  Civ.  A.)  25  SW  670. 

[b]  Veoesslty  for  proof  of  ex- 
penditure.—Where  plaintiff  sought 
reimbursement  for  expenses  in  mak- 
ing a  trip  to  look  after  the  shipment, 
no  recovery  can  be  allowed  on  proof 
that  he  made  the  trip  without  proof 
of  the  amount  of  the  expenditure. 
Smith  v.  Chicago,  etc.,  R.  Co.,  183 
Mo.  A.  180,  170  SW  324. 

40.  Wlnne  v.  Illinois  Cent.  R.  Co., 
31  Iowa  S83;  Galveston,  etc.,  R  Co. 
v.   Tuckett,    (Tex.    Civ.    A.)    25    SW 


150   freh  den   (Civ.  A.)    25  SW   670]. 

[a]  Thus  (1)  reasonable  expense 
Incurred  In  an  effort  to  restore  stock 
injured  in  shipment  to  a  market- 
able condition  may  be  recovered 
(Chicago,  etc.  R.  Co.  v.  Woodward, 
164  Ind.  360,  72  NE  658,  73  NE  810; 
Galveston,  etc,  R.  Co.  v.  Tuckett, 
(Tex.  Civ.  A.)  26  SW  670),  (2)  al- 
though expenses  Incurred  for  that 
purpose  beyond  what  Is  reasonable 
will  not  be  allowed  (Kansas  City, 
etc.  R.  Co.  v.  Barnett,  69  Ark.  160,  61 
SW   919). 

[bl  seasonable  expenses  incurred 
n  giving  animals  Injured  In  ship- 
ment medio!  treatment  may  be  re- 
covered. Ft.  Worth,  etc.,  R.  Co.  v. 
Jordan,  (Tex.  Civ.  A.)  166  SW  676; 
Missouri  Pac.  R  Co.  v.  Allen,  39 
Tex.  Civ.   A.   236.  87  SW  168. 

41.  Ft.  Worth,  etc.,  R.  Co.  v.  Jor- 
dan,   (Tex.   Civ.   A.)    165   SW   676. 

42.  Gibson   v.    Inman   Packet   Co., 

111  Ark.    621,    164   SW   280,   AnnCas 
1916A  1043. 

43.  Western  Mfg.  Co.  v.  The 
Guiding  Star,  87  Fed.  641:  Martin  v. 
Delaware,  etc,  R.  Co.,   141  NYS  942. 

44.  Southern  R.  Co.  v.  Kimball, 
103  3.  C.  365,  88  SE  14.       . 

48.  In  actions  for  delay  see  supra 
li  466-471. 

46.  U.  S. — Slmons-Mayrant  Co.  v. 
Atlantic  Coast  Line  R  Co.,  207  Fed. 
3(7. 

Ala. — Southern  R.  Co.  v.  Langley, 
184   Ala.   624,   63   S  645. 

Miss. — American  Express  Co.  v. 
Jennings,  86  Miss.  329,  38  S  374,  109 
AmSR  708. 

N.  Y.— Wolfe  v.  Weir,  61  Misc.  67. 

112  NYS  1078. 

N.  C. — Lewark  v.  Norfolk,  etc.,  R. 
[10C.J.-26] 


Co.,  137  N.  C.  383,  40  SB  882. 

S.  D. — Hess  v.  South' Dakota  Cent 
R.  Co.,  30  S.  D.  638,  139  NW  334. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Lean, 56  Tex.  Civ.  A.  130,  118  SW  161. 

Que. — Black  v.  Canada  Express 
Co.,  36  Que.  Super.  499. 

See  also  supra  SS   456-471. 

[a]  Vhe  reason  for  the  rule  has 
been  well  stated  as  follows:  "If 
one  of  the  parties  to  a  contract  is 
to  be  made  liable  for  extraordinary 
damages,  it  is  right  that  before  the 
contract  Is  made  ne  should  have  no- 
tice of  the  exceptional  circumstances 
that  may  warrant  them,  in  order 
that  he  may  decline.  If  he  wish,  to 
make  a  contract  to  which  such  en- 
hanced liability  may  attach  or  may 
make  special  stipulations  for  in- 
creased compensation.  He  has  the 
right  to  do  either,  and  Is  entitled  to 
notice  to  that  end.  If  he,  however, 
enter  into  the  contract,  or  if,  being 
a  common  carrier,  he  receive  an 
article  for  transportation,  after  hav- 
ing received  from  the  other  party 
notice  of  the  special  circumstances, 
he  Is  conclusively  presumed  to  have 
contracted  with  reference  to  the  en- 
larged liability.  It  is  also  to  be  re- 
marked that  he  is  entitled  to  notice 
of  the  special  circumstances.  In 
order  that  he  may  use  special  dili- 
gence and  employ  extra  precautions 
to  guard  against  the  Increased 
risk.  American  Express  Co.  y. 
Jennings,  86  Miss.  329,  338,  38  S  374, 
109  AmSR  708. 

[b]  Plnatratlons.—  ( 1 )  In  an  ac- 
tion against  a  carrier  for  the  loss  of 
a  piston  rod  necessary  for  the  oper- 
ation of  plaintiff's  gin,  the  carrier 
could  not  be  held  liable  for  special 
damages  owing  to  the  enforced  idle- 
ness of  the  gin,  in  the  absence  of  a 
showing,  either  that  it  had  notice  of 
the  special  circumstances  before  It 
received  the  shipment,  or  that  the 
Initial  carrier  contracted  for  a 
through  shipment,  and  had  such 
notice  before  receiving  the  ship- 
ment. American  Express  Co.  v.  Jen- 
nings. 86. Miss.  329.  38  S  374,  109 
AmSR  708.  (2)  In  an  action  against 
a  carrier  for  loss  of  a  consignment 
of  Ice  shipped  by  plaintiffs  to  them- 
selves, plaintiffs  were  not  entitled 
to  recover  for  the  loss  of  fish,  for 
the  packing  of  which  they  Intended 
to  use  the  ice,  in  the  absence  of  any 
evidence  that  the  carrier  knew  or 
should  have  known  that  the  ice  was 
intended  for  that  purpose,  the  dam- 
ages being  limited  to  the  value  of 
the  ice  at  destination  at  the  time  it 
should  have  arrived.  Lewark  v.  Nor- 
folk, etc.,  R.  Co.,  137  N.  C.  383,  49 
SE  882.  (3)  Defendant  railroad  was 
not  liable  for  special  damages  where 
it  had  no  notice  that  plaintiff's  ship- 
ments of  cabbages  were  made  to  nil 
a  sale  at  a  special  price.  Missouri, 
etc.,  R.  Co.  v.  McLean,  66  Tex.  Civ. 
A.  130,  118  SW  161.  (4)  Where  a 
carrier  lias  no  notice  of  the  Tpecullar 
value  of  an  article,  only  its  market 
value  can  be  recovered  for  Its  loss 
under  Civ.  Code  {  2326.  Hess  v. 
South  Dakota  Cent.  R  Co.,  30  S.  D. 
538,  139  NW  334.     (5)   In  an  action 


in  an  action  for  loss  of  live  stock,  the  shipper  who 
has  not  paid  charges  for  feeding  is  not  entitled  to 
add  such  charges  to  the  value  of  the  stock  lost.44 
[J  616]  6.  Special  Damages.4"  To  authorize  a 
recovery  of  such  damages  as  will  not  ordinarily 
flow  from  a  loss  or  an  injury  of  goods  shipped,  it 
is  essential  that  at  the  time  of  shipment  the 
peculiar  circumstances  from  which  special  damages 
would  arise  because  of  loss  or  injury  should  be 
made  known  to  the  carrier.4"  But,  when  such  cir- 
cumstances are  made  known  to  the  carrier  at  the 
time  that  the  goods  are  delivered  and  accepted  for 
transportation,  special  damages  are  recoverable;47 
and  the  rule  has  been  applied  in  respect  to  the 
allowance  of  such  damages  as  arise  from  loss  of  a 
sale  under  a  contract  of  which  the  carrier  had 
knowledge,48  damages  for  loss  of  the  profits  which 

against  a  carrier  for  damages  to  a 
shipment  of  horses.  It  not  appearing 
that    the    carrier    was    notified    that 

?  lain  tiff  intended  to  use  the  horses 
or  the  purpose  of  putting  In  a 
crop,  he  could  not  recover  damages 
because  of  his  failure  to  put  in  as 
much  of  a  crop  as  he  otherwise 
would  have  done,  nor  recover  the 
value  of  extra  time  and  trouble  in 
moving  the  crippled  horses  from  the 
place  of  destination  to  the  place 
where  he  was  putting  in  the  crop. 
Missouri,  etc.,  R.  Co.  v.  Allen,  39 
Tex.  Civ.  A.  236,  87  SW  168.  (6) 
Where,  In  an  action  against  a  car- 
rier for  Injuries  to  a  steam  shovel 
during  transportation  to  the  place 
where  plaintiff  Intended  to  use  the 
shovel  in  certain  contract  work,  the 
only  notice  given  to  .the  carrier  of 
special  damages  which  would  result 
from  injury  to  the  shovel  beyond 
necessary  repairs  was  from  the  de- 
lay which,  the  carrier  was  notified, 
would  cause  a  loss  of  a  contract 
penalty  of  fifty  dollars  a  day,  plain- 
tiff not  having  suffered  such  penalty 
and  the  contract  having  been  ter- 
minated for  other  reasons,  and  the 
Injuries  to  the  shovel  having  been 
fully  repaired,  plaintiff  was  entitled 
to  recover  only  nominal  damages. 
Slmons-Mayrant  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  207  Fed.  387.  (7) 
Where  a  private  car  never  reached 
its  destination  through  the  negli- 
gence of  connecting  carriers,  but  the 
carrier  was  not  Informed  that  the 
car  was  to  be  loaded  for  plaintiff's 
business,  plaintiff  could  not  recover 
for  loss  of  profits  from  failure  to 
receive  the  freight.  San  Antonio, 
etc.,  R.  Co.  v.  Houston  Packing  Co., 
(Tex.  Civ.  A.)  169  SW  642.  (8)  The 
carrier  is  not  liable  for  the  profits 
on  goods  which  their  owner  might 
have  made  by  their  resale,  If  nothing 
transpired  at  the  time  the  contract 
was  entered  into  to  lead  the  carrier  to 
believe  that  this  would  be  a  conse- 
quence of  its  failure  to  perform  It. 
Black  v.  Canadian  Express  Co.,  36 
Que.  Super.  499. 

47.  V.  S.— Estill  v.  New  York, 
etc.,   R.   Co.,   41    Fed.    849. 

Ala. — Kates  Transfer,  etc,  Co.  v. 
Klassen,  6  Ala.  A.  301,  69  S  366. 

Kan. — Missouri  Pac.  R  Co.  ▼. 
Nevln,  31  Kan.  385,  2  P  796. 

N.  H. — Hackett  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  390. 

N.  Y.— Smith  v.  Griffith,  3  Hill 
333,    38   AmD   639. 

Tex. — Pacific  Express  Co.  v.  Need- 
ham.  37  Tex.  Civ.  A.   129,   83  SW  22. 

Eng. — Hadley  v.  Baxendale,  9 
Exch.  341,  166  Reprint  145,  6  ERC 
602. 

See  also  supra  Si   466-471. 

[a]  Zf  goods  have  a  peculiar 
rain*  for  a  certain  use,  which  is 
known  to  the  carrier,  such  peculiar 
value  must  be  considered.  Hackett 
v.  Boston,  etc.,  R.  Co.,  35  N.  H  390; 
Smith  v.  Griffith,  3  Hill  (N.  Y.)  833, 
38  AmD  639. 

48.  U.  S.— Schmidt  v.  The  Steam 
Ship  Pennsylvania,  4  Fed.   648. 

Mo. — Gray  v.  St.  Louis,  etc.,  R 
Co.,  64   Mo.  A.   666. 
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would  have  been  directly  derived  from  the  use  of 
the  property  under  circumstances  with  which  the 
carrier  was  acquainted,4*  and  for  expenses  incurred 
in  renotifying  and  delivering  to  purchasers  goods 
purchased  to  take  the  place  of  those  lost  or 
destroyed.80 

[$  617]  7.  Exemplary  Damages."  Exemplary  or 
punitive  damages  may  be  allowed  for  willful  breach 
of  duty  on  the  part  of  the  carrier,52  but  not 
otherwise.54 

[$  618]  8.  Remote  or  Speculative  Damages.  No 
recovery  for  remote  or  speculative  damages  is  per- 

Tex. — Gulf,  etc.,  R.  Co.  v.  Coulter, 
<Clv.  A.)  139  SW  16:  Missouri,  etc., 
R.  Co.  v.  Hopkins,  62  Tex.  Civ.  A. 
166,   113   SW  806. 

Va. — Gait  v.  Archer,  7  Gratt.  (48 
Vaj   807.     . 

Eng. — Schulse  v.  Great  Eastorn  R 
Co.,  19  Q.  B.  D.  SO;  McMahon  v. 
Field,  7  Q.  B.  D.  691:  Hales  v.  Lon- 
don, etc,  R.  Co.,  4  B.  &  S.  66,  116 
ECL  66,  122  Reprint  384. 

[a]  How  damages  estimated. — (1) 
Where  the  owner  of  goods  shipped 
had  sold  the  same  for  part  cash  and 
part  credit,  and  had  lost  the  sale  by 
the  goods  having  been  damaged  in 
transit  his  measure  of  damage  was 
the  difference  between  the  value  of 
the  goods  In  their  damaged  condi- 
tion at  the  time  they  reached  des- 
tination and  the  present  value  of  his 
contract  with  the  buyer.  Gulf,  etc., 
R.  Co.  v.  Coulter,  (Tex.  Civ.  A.)  139 
SW  16.  (2)  Where  the  contract  be- 
tween a  buyer  and  a  seller  that  the 
buyer  should  have  the  right  to  in- 
spect the  goods  before  acceptance 
was  communicated  to  the  carrier, 
and  it  refused  to  allow  inspection, 
which  resulted  In  a  refusal  to  ac- 
cept, and  plaintiff  allowed  the  con- 
signee to  handle  the  goods  on  con- 
signment, thereby  realizing  a  sum 
less  than  the  contract  price,  the  car- 
rier was  liable  for  the  difference  be- 
tween the  sum  received  and  the  con- 
tract price.  Missouri,  etc.,  R.  Co.  v. 
Hopkins,  62  Tex.  Civ.  A.  166,  113 
S\V  306 

49.  Ga. — Central  R..  etc.,  Co.  v. 
Skellie,  86  Ga.  686,  12  SE  1017. 

Mass. — Weston  v.  Boston,  etc.,  R. 
Co.,  190  Mass.  298.  76  NE  1050,  112 
AmSR  330,  4  LRANS  669,  6  AnnCas 
826. 

Miss.— Silver  v.  Kent,  60  Miss.  124. 

Oh. — Cincinnati  Chronicle  Co.  v. 
White  Line  Transit  Co.,  1  Cine 
Super.  300. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Cal- 
vert. 41   Tex.  Civ.  A.  236,  91  SW  826. 

W.  Va. — Clarke-Lawrence  Co.  v. 
Chesapeake,  etc.,  R.  Co.,  63  W.  Va. 
423,    429,   61   SE  364    [clt  Cyc]. 


missible.5* 

[$  619]  9.  Duty  of  Owner  to  Prevent  or  to  Reduce 
Damages.  In  accordance  with  well  settled  princi- 
ples governing  liability  for  damages,55  it  is  the  duty 
of  the  owner  of  the  goods  injured  by  the  carrier 
during  transportation  to  use  all  reasonable  means 
to  render  the  effect  of  the  injury  as  light  as  possi- 
ble, and  no  recovery  can  be  had  for  damage  which 
such  care  would  -have  prevented.55  It  has  been 
held,  however,  in  the  application  of  the  foregoing 
doctrine^  that  no  duty  rests  on  the  consignee  to 
unload  injured  goods  on  Sunday,  for  the. purpose 


Wis. — Thomas,  etc.,  Mfg.  Co.  v. 
Wabash,  etc.,  R.  Co..  62  Wis.  642,  22 
NW  827,  61  AmR  726. 

Eng. — Great  Western  R.  Co.  v. 
Redmayne,  L.  R  1  C.  P.  329. 

[a]  Thus,  (1)  in  an  action  against 
a  railroad  for  damages  done  to  a 
thresher  and  the  consequent  loss  of 

Eroflts  resulting  from  time  lost  In 
aving  the  thresher  repaired,  plain- 
tiff was  entitled  to  recover  damages 
sustained  by  reason  of  not  being 
able  to  thresh  all  the  grain  that  he 
had  contracted  to  thresh,  where  it 
appeared  that  he  had  shipped  the 
thresher  for  the  purpose  of  thresh- 
ing wheat,  had  made  contracts  to 
thresh  certain  crops,  and  had  noti- 
fied defendant's  agent  of  that  fact 
prior  to  the  shipment.  In  such  case 
the  measure  of  damages  was  the 
difference  between  the  value  of  the 
thresher  at  its  destination  in  its  con- 
dition when  it  arrived  there,  and  Its 
value  In  the  condition  in  which  it 
would  have  been,  had  it  not  been  In- 
jured, In  view  of  all  the  facts  and 
circumstances  of  the  case.  Chicago, 
etc.,  R.  Co.  v.  Calvert,  41  Tex.  Civ. 
A.  236,  91  SW  826.  (2)  Where 
scenery  and  theatrical  properties 
were  shipped  under  a  written  con- 
tract, but  the  carrier  knew  that  they 


were  to  be  used  at  destination  In  a 
widely  advertised  exhibition,  and 
that  the  shipper  was  under  a  great 
expense  in  their  use,  in  an  action 
for  negligent  delay  in  transportation, 
in  which  no  loss  of  special  profits 
was  sought  to  be  recovered,  plaintiff, 
was  entitled  to  recover  his  ordinary 
gross  earnings,  less  such  expenses, 
if  any,  as  the  deprivation  of  the  use 
of  the  property  saved  him  from. 
Weston  v.  Boston,  etc.,  R.  Co.,  190 
Mass.  298,  76  NE  1060,  112  AmSR 
330,  4  LRANS  669  and  note,  6  Ann 
Cas  826  and  note. 

60.  Pacific  Express  Co.  v.  Need- 
ham,  87  Tex.  Civ.  A.  129,  83  SW  22. 

61.  In  actions  for  delay  see  supra 
I  465. 

52.  Mendelsohn  v.  Anaheim 
Lighter  Co.,  40  Cal.  657;  Strickler  v. 
Leathers.  68  Miss.  803,  9  S  821,  13 
LRA  600  and  note;  Silver  v.  Kent.  60 
Miss.  124;  Blackmer  v.  Cleveland, 
etc.,  R.  Co.,  101  Mo.  A.  667,  73  SW 
913;  Gary  v.  Wells,  (Tex.  Civ.  A.) 
40  SW  846. 

[a]  Thus,  where  a  railroad  con- 
verted coal  consigned  to  plaintiffs, 
which  they  had  contracted  to  de- 
liver to  their  customers,  and  there 
was  no  evidence  that  defendant  was 
compelled  to  use  such  coal  or  stop 
running  its  trains,  but  It  was  proved 
that  the  coal  was  willfully  taken 
without  regard  to  paintlffs'  rights, 
plaintiffs  were  entitled  to  recover 
punitive  damages.  Blackmer  v. 
Cleveland,  etc..  R  Co.,  101  Mo.  A. 
567,  73  SW  913. 

63.  Mayfield  v.  Southern  R.  Co., 
84  S.  C.  393,  66  SE  406. 

[a]  Illustration. — A  terminal  car- 
rier transported  horses  seven  hun- 
dred and  eleven  miles  after  a  pre- 
vious transportation  of  over  four- 
teen hundred  miles.  The  carriage 
was  made  by  the  terminal  carrier 
within  four  or  five  days,  and  food 
and  water  were  procured  at  four 
different  places  along  the  route. 
There  was  no  evidence  of  any  un- 
reasonable delay  or  wanton  neglect 
of  the  horses.  A  witness  testified 
that  the  horses  when  delivered  to 
the  terminal  carrier  were  In  good 
shape.  The  horses  when  delivered 
by  the  terminal  carrier  appeared 
gaunt,  weak,  and  hungry.  It  was 
held  that  the  Jury  could  not  award 
exemplary  damages.  Mayfield  v. 
Southern  R.  Co.,  84  S.  C.  393,  66  SE 
406. 

64.  U.  S. — Bazin  v.  Liverpool,  etc., 
SS.  Co.,  2  P.  Cas.  No.  1,162,  3  Wall. 
Jr.  229. 

Ga. — East  Tennessee,  etc.,  R.  Co. 
v.  Herrman,  92  Ga.  384,  17  SE  344; 
Cooper  v.  Young,  22  Ga.  269,  68  AmD 
502. 

111. — Chicago,  etc.,  R '  Co.  v.  Hale, 
83  III.  360,  25  AmR  403;  Toledo,  etc., 
R  Co.  v.  Roberts,  71  111.  640. 

Ind. — Atkinson  v.  Wabash  R  Co., 
143  Ind.  601,  41  NE  947. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gormley,  109  SW  346,  33  KyL  188, 
111   SW  289.  33  KyL  802. 

La. — Burke  v.  Clarke.  11  La.  206. 

N.  T. — Wlbert  v.  New  York,  etc., 
R.  Co.,  19  Barb.  36  [aff  12  N.  Y. 
245];  Bennett  v.  Drew,  16  N.  Y. 
Super.  355. 

Tex. — Ft.  Worth,  etc.,  R  Co.  v. 
Willie  S.  &  J.  B.  Ikard  Co..  (Civ.  A.) 
140  SW  502;  Alderson  v.  Gulf,  etc., 
R.  Co.,   (Civ.  A.)    23  SW  617. 


Eng. — British  Columbia,  etc.,  Spar, 
etc..  Co.  v.  Nettleship.  L.  K.  3  C.  P. 
499;  Woodger  v.  Great  Western  R 
Co..  L.  R.  2  C.  P.  318;  Wilson  v.  Lan- 
cashire, etc.,  R.  Co.,  9  C.  B.  N.  S.  612, 
99  ECL  632,  142  Reprint  248;  Gee  v. 
Lancashire,  etc,  R.  Co.,  6  H.  &  N. 
211.  168   Reprint  87. 

[a]  Miscarriage  of  animal. — (l) 
Where,  by  reason  of  negligence  In 
the  transportation,  of  cows  intended 
to  be  kept  for  breeding  purposes,  the 
negligence  of  the  carrier  caused  mis- 
carriages to  result  to  some  of  the 
animals.  It  was  held  that  It  was  not 
necessary  to  show  that  the  carrier 
had  notice  that  some  of  the  cows 
were  with  calf,  in  order  to  charge 
him  with  damages  resulting  from 
such  miscarriages.  It  not  appearing 
that  any  special  or  unusual  care  was 
required  in  the  transportation  by 
reason  of  the  condition  of  the  cowa 
New  York,  etc.,  R.  Co.  v.  Estill,  147 
U.  S.  691.  13  SCt  444.  87  L.  ed.  292. 
(2)  In  an  action  against  a  railroad 
company  to  recover  damages  for  in- 
juries to  a  mare,  causing  abortion 
and  premature  birth  of  a  colt.  It  was 
held  that  evidence  of  the  value  of 
the  colt,  had  It  been  born  uninjured, 
was  not  admissible,  such  damage  be- 
ing too  speculative.  Texas,  etc,  R 
Co.  v.  Randle,  18  Tex.  Civ.  A.  348,  44 
SW  603. 

lb]  Inability  of  animals  to  re- 
oelve  training  In  a  suit  by  the 
owner  of  certain  race  horses  against 
a  carrier  for  Injuries  sustained  by 
them  In  transportation,  loss  of  bene- 
fit to  such  horses  by  training  which 
they  would  have  received  at  the 
hands  of  professional  trainers  em- 
ployed by  plaintiff,  but  which  they 
could  not  receive  because  of  their 
injuries,  was  not  a  proper  element 
of  damage.  Atkinson  v.  Wabash  R 
Co.,  143  Ind.  501.  41  NE  947. 

[c]  Inability  to  compete  for  prise 
money. — On  injury  to  the  shipment, 
shippers  of  cattle  for  exhibition  at  a 
stock  show  and  for  sale  were  not 
entitled  to  recover  from  the  carrier 
for  loss  of  prize  money  which  might 
have  been  won  at  the  show.  Ft. 
Worth,  etc.,  R.  Co.  v.  Willie  S.  &  J. 
B.  Ikard  Co.,  (Tex.  Civ.  A.)  140  SW 
602. 

[d]  Inability  to  keep  inuring  an* 
ragsmsnts. — In  an  action  to  recover 
damages  for  injuries  to  a  horse  a 
recovery  cannot  be  had  for  loss  sus- 
tained on  account  of  inability  to 
keep  racing  engagements.  Louis- 
ville, etc.,  R  Co.  v.  Gormley,  109  SW 
346,  33  KyL  188,  111  SW  289,  33  KyL 
802. 

55.    See   Damages    [13   Cyc  71  et 

5ei  Chicago,  etc,  R.  Co.  v.  Wol- 
cott.  141  Ind.  267,  89  NE  461,  50  Am 
SR  320;  Lightfoot  v.  St.  Louis,  etc.. 
R.  Co.,  126  Mo.  A.  632,  104  SW  482; 
D'Oller  v.  New  York  Cent.,  etc.,  R 
Co..  60  Misc  635,  98  NYS  649:  Ft. 
Worth,  etc.,  R  Co.  v.  Ft.  worth 
Horse,  etc.,  Co.,  (Tex.  Civ.  A.)  180 
SW  1170;  Ft.  Worth,  etc..  R  Co.  v. 
Jordan,  (Tex.  Civ.  A.)  166  SW  676: 
Missouri,  etc.,  R.  Co.  v.  Allen.  39 
Tex.  Civ.  A.  236.  87  SW  168;  Mis- 
souri Pac.  R.  Co.  v.  Rushln.  1  Tex. 
A.  Civ.  Cas.  I  317. 

[a]  Bui*  applied. — (1)  Where 
fourteen  cases  or  yarn  were  shipped, 
of  which  five  were  broken  and  the 
yarn  therein  damaged,  and  the  ehlp- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  reducing  damages;"  and  where  the  goods  have 
been  stolen  in  transit  and  part  of  them  are  recov- 
ered and  held  by  the  police,  the  carrier  is  not 
thereby  relieved  of  his  obligation  to  deliver  the 
goods  so  held,  and  no  obligation  rests  on  the  owner 
to  recover  such  goods  from  the  police  department 
for  the  purpose  of  reducing  damages.68 

[4  620]  10.  Matters  in  Mitigation.  In  an  action 
for  money  had  and  received  to  recover  the  pro- 
ceeds of  goods  sold  by  the  carrier  a  rebate  to 
the  purchaser  for  a  deficiency  in  the  goods  called 
for  by  the  bill  of  lading  is  not  recoverable.68 
In  allowing  damages  to  the  consignee  of  goods  in- 
jured in  transportation,  the  carrier  should  be  cred- 
ited with  the  amount  realized  from  the  Sale  of  the 
goods."0  If  by  an  actual  sale  and  receipt  of  the 
price,  the  consignee  protects  himself  against  any 
loss  resulting  from  the  goods  being  damaged  in 
transit,  he  cannot  recover  of  the  carrier  anything 
beyond  nominal  damages  and  costs.*1  In  an  action 
to  recover  for  the  loss  of  a  draft,  the  carrier  is  at 
liberty   to  reduce  the  damages,   which   are  prima 


facie  the  amount  due  on  the  draft,  by  proo'f  of  pay- 
ment, insolvency,  or  any  fact  tending  to  invalidate 
the  security.82  But  a  carrier  is  not  entitled  to 
factor's  commissions  as  an  abatement  of  damages, 
where  goods  consigned  to  the  factor  are  lost  by 
the  carrier  in  transit.83 

[$  621]  11.  Deduction  of  Freight.  In  determin- 
ing the  value  at  point  of  destination,  the  unpaid 
freight  should  be  deducted,  for  while  the  shipper 
is  not  bound  to  pay  freight  where  the  carrier  fails 
to  perform  his  obligation  to  deliver  in  good  con- 
dition, yet  he  should  not  have  the  advantage  of 
the  increased  value  of  the  goods  due  to  their  trans- 
portation;** that  is,  the  shipper  is  entitled  to  the 
net  value  at  the  place  of  destination.*5  If  freight 
charges  have  been  paid,  the  value  of  the  property 
without  reference  to  such  charges  is  the  basis  of 
recovery.**  It  has  been  held  that,  where  the  freight 
due  the  carrier  enters  into  the  amount  of  damages 
for  which  the  carrier  is  liable  for  loss  of  goods 
shipped,  limitations  do  not  run  against  the  car- 
rier's right  to  have  the  freight  deducted  from  such 


per  made  no  effort  to  discover  the 
condition  of  the  yarn  In  the  Injured 
cases,  but  sold  the  whole  fourteen 
cases  as  damaged  goods,  and  there 
was  no  other  evidence  as  to  the 
amount  of  the  damage,  the  shipper 
is  not  entitled  to  recover  the  differ- 
ence between  the  value  of  the  yarn 
when  shipped  and  the  amount  re- 
ceived at  the  sale.  D'Oller  v.  New 
York  Cent.,  etc.,  R.  Co.,  50  Misc.  635. 
98  NTS  649.  (2)  And  where  in  an 
action  against  a  carrier  for  Injuries 
to  a  shipment  of  potatoes,  it  ap- 
peared that  the  shipper  had  sold  the 
potatoes    for    delivery    at    a    distant 

Saint,  that  the  buyer  at  the  point  of 
elivery,  because  of  the  damaged 
condition  of  the  shipment,  refused 
to  accept  the  potatoes,  but  there  was 
no  evidence  to  show  what  the  sound 
potatoes  were  sold  for  at  the  place 
of  delivery,  or  that  diligence  had 
been  used  to  secure  their  market 
price,  the  shipper's  measure  of  dam- 
ages was  the  difference  between  the 
total  amount  of  the  contract  price 
of  the  whole  shipment  agreed  to  be 
paid  by  the  buyer,  less  the  freight 
charges  paid  by  the  shipper,  and  the 
amount  for  which  the  sound  pota- 
toes, In  the  exercise  of  ordinary  care 
to  obtain  on  their  delivery  at  the 
point  of  delivery  the  market  price, 
were  sold.  Texarkana,  etc.,  R.  Co. 
v.  Shlvel,  (Tex.  Civ.  A.)  114  SW  196. 
(3)  A  shipper  of  live  stock  cannot 
recover  from  the  carrier  for  the 
death  of  a  mare,  the  negligence  of 
his  own  agent  in  ordering  the  mare 
shipped  through  after  discovering 
that  she  was  injured  having  proxi- 
mately contributed  to  her  death,  al- 
though the  road's  servants  were  also 
negligent  In  the  further  transporta- 
tion. Ft.  Worth,  etc.,  R.  Co.  v.  Ft. 
Worth  Horse,  etc.,  Co.,  (Tex.  Civ.  A.) 
180  SW  1170. 

87.  Missouri,  eta,  R.  Co.  v.  Hop- 
kins. 52  Tex.  Civ.  A.  166.  113  SW 
306. 

68.  Hey  man  v.  Stryker,  67  Misc. 
88.  121   NYS   592. 

68.  Stevens  v.  Sayward,  8  Gray 
(Mass.)   216. 

Jtebate  of  duties  see  shipping  [38 
Cyc  275]. 

80.  Chesapeake,  etc.,  R.  Co.  v. 
Lavln,  136  Ky.  205,  124  SW  274. 

81.  Henry  v.  Central  R..  etc.,  Co., 
89  Ga.  815.  16  SB  767  (holding 
further  that  the  fact  that  the  con- 
signee may  be  liable,  on  account  of 
warranty  or  fraud  In  making  the 
sale,  to  refund  to  the  purchaser  a 
part  of  the  price,  will  not  entitle 
htm  to  proceed  against  the  carrier 
before  refunding,  on  the  contingency 
that  this  liability  may  some' time  be 
enforced). 

80.  Zeigler  v.  Wells,  23  Cat.  179. 
83  AmD  87. 


63.  Kyle  v.  Laurens  R.  Co.,  44  S. 
C.   L.   382,  70  AmD  231. 

64.  U.  S.— Mobile,  etc.,  R.  Co.  v. 
Jurey.  Ill  U.  S.  684,  4  SCt  566,  28  L. 
ed.  527. 

Ala. — Capehart  v.  Granite  Mills,  97 
Ala.  363,  12  S  44;  Buist  v.  Guice,  96 
Ala.  265,  11  S  280;  Southern  R.  Co. 
v.  Cooper.  10  Ala.  A  676.  66  S  676. 

Ark.— Wells  v.  Harwell,  110  Ark. 
81.  160  SW  858. 

Ga. — Southern  R.  Co.  v.  Williams, 
139  Ga.  339,  77  SE  168;  Albany,  etc., 
R.  Co.  v.  Merchants",  etc.,  Bank,  131 
Ga.  391,  73  SE  637;  Atlantic,  etc..  R. 
Co.  v.  Howard  Supply  Co.,  12S  Ga. 
478,  64  SE  630;  Taylor  v.  Collier,  26 
Ga.  122;  Lamb  v.  McHan.  17  Ga.  A. 
5.  86  SE  252.  Compare  Fine  v. 
Southern  Express  Co.,  10  Ga.  A.  161, 
73  SE  35. 

111. — Northern  Transp.  Co.  v.  Mc- 
Clary,  66  111.  233. 

,  Ind. — Michigan,  etc.,  R.  Co.  v.  Cas- 
tar,  13  Ind.  164;  Louisville,  etc.,  R. 
Co.  v.  Craycraft,  12  Ind.  A.  208,  39 
NE  623. 

Kan. — Meek  v.  Union  Pac.  R.  Co., 
95  Kan.  Ill,  114.  147  P  1112  [cit 
Cyc].  i 

Ky. — Cincinnati,  etc.,  R  Co.  v. 
Spratt,  2  Duv.  4. 

La — Planters'  Cotton  Oil  Co.  v. 
Texas,  eta,  R.  Co.,  71  S  366;  Porter 
v.  Curry,  7  La.   233. 

Mass. — Massachusetts  L.  &  T.  Co. 
v.  Fltchburg  R.  Co.,  143  Mass.  318,  9 
NE  669;  Forbes  v.  Boston,  etc.,  R. 
Co..  133   Mass.   164. 

Mich. — Marquette,  etc.,  R.  Co.  v. 
Langton,  32  Mich.  251. 

Mo. — Fehrenbach  Wine,  etc.,  Co.  v. 
Atchison,  etc.,  R.  Co.,  182  Mo.  A.  1, 
167  SW  631;  F.  H.  Smith  Co.  v. 
Louisville,  etc.,  R.  Co..  157  Mo.  A. 
160.  137  SW  890;  Wilson  v.  St.  Louis, 
etc..  R.  Co.,  129  Mo.  A.  847,  108  SW 
612;  Austin  v.  St.  Louis,  etc.,  Pack- 
ard Co.,  15  Mo.  A.  197. 

N.  Y. — Rice  v.  Ontario  Steamboat 
Co..  56  Barb.  384;  Marshall  v.  New 
York  Cent.  R.  Co.,  45  Barb.  602. 

Pa. — Gillingham  v.  Dempsey.  12 
Serg.   &   R.    183. 

S.  C. — Southern  R.  Co.  v.  Kimball, 
103  S.  C.  365,  88  SE  14;  Miami 
Powder  Co.  v.  Port  Royal,  etc..  R. 
Co.,  38  S.  C.  78.  16  SE  339.  21  LRA 
123. 

Tenn. — Dean  v.  Vaccaro,  2  Head 
488.  75  AmD  744. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Ball.  80  Tex.  602.  16  SW  441;  Inter- 
national, etc.,  R.  Co.  v.  Nicholson,  61 
Tex.  650;  St.  Louis  Southwestern  R. 
Co.  v.  Woldert.  (Civ.  A.-»  144  SW 
1194;  Texas,  etc..  R.  Co.  v.  Hoffecker, 
(Civ.  A.)   128  SW  617. 

"Va. — Chesapeake,  eta.  R.  Co.  v. 
Stock,  104  Va.  97,  51  SE  161. 

[a]  Season  for  rule*— (1)  The 
reason  for  this  is  obvious.  Plaintiff 
is   entitled  to  just  compensation   for 


his  loss  and  nothing  more.  In  other 
words,  he  should  not  be  placed  In  a 
better  position  than  that  In  which  he 
would  have  been  had  the  contract 
been  fulfilled.  Southern  R.  Co.  v. 
Cooper,  10  Ala,.  A.  676,  65  S  676.  (2) 
"The  object  of  the  law  is  to  give 
compensation  for  the  injury,  and  no 
more.  The  carrier  is  compelled  to 
pay  the  enhanced  value  of  the  prop- 
erty at  the  place  of  delivery.  The 
owner,  therefore,  In  recovering  this 
value  at  the  terminal  point  receives 
in  substance  and  effect  the  benefits 
of  the  transportation  as  fully  as  if 
the  goods  had  been  transported  and 
delivered  to  him,  in  which  event  he 
would  have  been  bound  to  pay  the 
cost  of  transportation.  For  these 
reasons,   perhaps  .     the   law 

fives  the  carrier  the  benefit  of  the 
relght  charges  In  assessing  the 
damages."  Galveston,  etc.,  R.  Co.  v. 
Ball,   80  Tex.   602.  606.  16  SW  441. 

[b]  Bvidenoe  to  snow  the  amount 
of  the  charges  due  Is  necessary  In 
order  to  authorize  the  deduction. 
Gray  v.  Missouri  River  Packet  Co., 
64   Mo.  47. 

[c]  Effect  of  stipulation  that 
■hipping  value  shall  govern;  prepaid 
freight. — (1)  Where  the  parties  have 
stipulated  that  the  market  value  at 
the  place  of  shipment  shall  govern 
the  measure  of  damages,  and  the 
freight  has  been  prepaid,  plaintiff  is 
entitled  to  recover  both  the  market 
value  and  the  freight  charges.  Mis- 
souri Pac.  R.  Co.  v.  Barnes,  2  Tex. 
A.  Civ.  Cas.  t  675.  (2)  Otherwise 
the  shipper  cannot  recover  freight 
prepaid,  in  an  action  to  recover  dam- 
ages for  cattle  killed  In  transit. 
Gulf,  etc..  R.  Co.  v.  Kemp,  (Tex.  Civ. 
A.)   30  SW  714. 

66.  U.  S. — Woodward  v.  Illinois 
Cent.   R.   Co..   30   F.   Cas.   No.   18,006. 

1  Blss.  408,  80  F.  Cas.  No.  18.007,- 1 
Biss.   447. 

Mo. — Atklsson  v.  Steamboat  Cas- 
tle Garden,   28  Mo.  124. 

N.  Y. — Watklnson  v.  Laughton.  8 
Johns.   213. 

Pa. — Gillingham  v.  Dempsey,  12 
Serg.  &  R.  183. 

Tenn.— Dean  v.  Vaccaro,  2  Head 
488,  75  AmD  744. 

Tex. — Fowler  v.  Davenport,  21 
Tex.   626. 

66.  Louisville,  etc.,  R.  Co.  v. 
Craycraft.  12  Ind.  A.  203.  39  NE 
523;  Galveston,  etc.,  R.  Co.  v.  Ball, 
80  Tex.  602,  16  SW  441;  Missouri 
Pac.  R.  Co.  v.  Fagan,  72  Tex.  127. 
9  SW  749,  13  AmSR  776,  2  LRA  76; 
Gulf,  etc.R.  Co.  v.  Kemp,  (Tex.  Civ. 
A.)  30  SW  714-  Galveston,  etc.,  R. 
Co.  v.  Kelley.  (Tex.  Civ.  A.)  26  SW 
470;   Missouri  Pac.  R.  Co.  v.  Barnes, 

2  Tex.  A.  Civ.  Cas.  §  575.  See  also 
Johnson  v.  Alabama  Great  Southern 
R.  Co..  140  Ala.  412,  87  S  226  (infer- 
entlally  recognizing  the  rule). 
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damages,"  and  that  no  deduction  on  account  of 
unpaid  freight  need  be  made  where  defendant 
makes  no  claim  therefor."8 

[$  622]  12.  Abandonment  on  Account  of  Dam- 
age.** Although  there  is  some  authority  to  the 
contrary,'0  where  the  goods  are  injured  during 
transportation*  or  part  of  them  are  lost,  the  con- 
signee, it  is  said,  cannot  abandon  the  consignment 
and  sue  for  the  full  value,  but  must  accept  the 
goods  as  tendered,  or  the  portion  tendered,  and 
sue  for  damages.71  It  is  impossible,  it  is  said,  to 
distinguish  in  principle  between  damage  due  to 
delay  and  damage  due  to  impairment  of  value  by  a 
physical  injury  to  the  goods.72  And  as  shown  in  a 
preceding  section,  the  person  entitled  to  goods 
shipped  cannot,  on  account  of  delay,  refuse  to  re- 


ceive them  and  sue  for  the  full  value.73  However, 
the  unlawful  refusal  of  the  consignee  to  accept 
damaged  goods,  and  his  action  in  bringing  suit  for 
their  value,  is  of  no  consequence  where  it  does  not 
appear  that  any  different  result  would  have  been 
reached  had  the  consignees  received  the  goods  in 
their  injured  condition  and  then  sued  for  damages.74 

Limitation  of  role.  Where  the  goods  are  so  ma- 
terially damaged  as  to  destroy  their  value,  the  con- 
signee may  of  course  refuse  to  accept  and  sue  for 
the  full  value,79  since  in  that  event  nothing  that  the 
consignee  might  do  would  lessen  the  loss  and  so 
diminish  the  carrier's  liability.76 

[4  623\  13.  Injury  to  Corpse.  Damages  are  re- 
coverable from  a  carrier  for  negligent  handling  of 
a  corpse  resulting  in  injury  thereto  ;77  and  if  the  act 


67.  Texas,  etc..  K.  Co.  v.  Hoff- 
ecker,   123  SW  617. 

88.  Bamberg  v.  South  Carolina  R. 
Co..  9  S.  C.  61,  SO  AmR  18. 

69.  Abandonment  on  account  of 
delay  see  supra  I  444. 

JUght  of  snipper  to  abandon  on 
refusal  of  carrier  to  oomply  with 
transportation  contract  see  supra 
{   65. 

70.  Meyer  v.  Vlcksburg,  etc.,  R. 
Co..  41  La.  Ann.  639,  6  S  218,  17 
AmSR  408;  Moitell  v.  Northern  Cent. 
R.  Co..  16  Hun  (N.  Y.)  585:  Free- 
man V.  Weir.  47  Misc.  681.  94  NYS 
827;  Texas,  etc..  R.  Co.  v.  Martin,  2 
Tex.  A.  Civ.  Cas.  {  342.  But  see 
cases  in  these  Jurisdictions  Infra 
note  71. 

[a]  O.  O.  S.  shipment. — A  C.  O.  D. 
express  bill  of  lading  providing  that 
if  the  C.  O.  D.  is  not  paid  within 
thirty  days  the  express  company 
may  return  the  property,  and  the 
shipper  will  pay  the  charges  of 
transportation  both  ways,,  contem- 
plates a  return  of  the  package  in 
good  order,  and  hence  a  snipper  may 
refuse  to  receive  a  returned  package 
in  damaged  condition  in  performance 
of  the  express  company's  obligation. 
Freeman  v.  Weir,  47  Misc.  681,  84 
NYS  327   (Scott,  P.  J.,  dissenting). 

71.  Ala. — Central  of  Georgia  R. 
Co.  v.  Montmollen,  145  Ala.  468.  89 
S  820,   117  AmSR  58. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson.  63  Ark.  282.  13  SW  1096 
(holding  that,  where  a  consignee  of 
four  wagons,  billed  and  charged  as 
one  shipment,  refuses  to  receive 
one  of  them  because  a  small  piece 
of  it  Is  missing,  which  may  be  eas- 
ily restored  at  small  expense,  the 
carrier  may  refuse  his  tender  of  the 
proportionate  freight  on  three  wag- 
ons and  keep  them,  or  retain  the 
fourth  wagon  until  the  entire  freight 
bill   is   paid   or  tendered). 

ind. — Michigan  Southern,  etc..  R. 
Co.   v.   Blvens,   13   Ind.   263. 

Iowa. — Parsons  v.  U.  S.  Express 
Co.,  144  Iowa  746,  123  NW  776,  25 
LRANS    842   and   note. 

La. — Silverman  v.  St.  Louis,  etc., 
R.  Co.,  57  La.  Ann.  1785,  26  S  447; 
Corso  v.  New  Orleans,  etc.,  R.  Co., 
48  La.  Ann.  1286,  20  S  762;  Hender- 
son v.  Ship  Maid  of  Orleans.  12  La. 
Ann.  352;  Alford  v.  Illinois  Central 
R.  Co.,  9  La.  A.  (Orleans)  110.  But 
see  supra  note  70. 

Mich.— Reason  v.  Detroit,  etc.,  R. 
Co.,   150  Mich.   60.  113  NW  596. 

Mo. — Spalding  v.  Chicago,  etc^.  R. 
Co..  101  Mo.  A.  225.  73  SW  274;  Red- 
mon  v.  Chicago,  etc.,  R.  Co.,  90  Mp. 
A.  68. 

N.  H. — Hackett  v.  Boston,  etc..  R. 
Co.,   36    N.   H.    390. 

N.  Y  —  Brand  v.  Weir,  27  Misc. 
212,  67  NYS  731;  Mills  v.  National 
Steamship  Co.,  5  NYS  268.  But  see 
supra  note  70. 

N.  C— Wilklns  v.  Atlantic  Coast 
Line  R.  Co.,  160  N.  C.  54.  75  SE 
1090. 

S.  C. — McGrath  v.  Charleston,  etc., 
R.  Co..  91  S.  C.  652,  76  SE  44.  42 
LRANS   782   and   note,  AnnCasl914A 


64  and  note;  Shaw  v.  South  Carolina 
R.  Co..  39  S.  C.  L.  462.  57  AmD  768. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Burrus  Mill,  etc.,  Co.,  (Civ. 
A.)  168  SW  1028;  Chicago,  etc.,  R. 
Co.  v.  Bell,  (Civ.  A.)  168  SW  396; 
Missouri,  etc.,  R.  Co.  v.  Moore,  47 
Tex.  Civ.  A.  631,  106  SW  632;  Gulf, 
etc.,  R.  Co.  v.  Pitts.  37  Tex.  Civ.  A. 
212,  83  SW  727;  Gulf,  etc.,  R.  Co.  v. 
Everett,  87  Tex.  Civ.  A.  167,  88  SW 
257;  Gulf,  etc..  R.  Co.  v.  Booton,  4 
Tex.  A.  Civ.  Cas.  f  67,  15  SW  602; 
Galveston,  etc.,  R.  Co.  v.  Van  Win- 
kle, 3  Tex.  A.  Civ.  Cas.  I  443.  But 
see  supra  note  70. 

W.  va. — Dudley  v.  Chicago,  etc., 
R.  Co.,  58  W.  Va.  604.  62  SE  718,  112 
AmSR  1027,   3   LRANS  1136. 

[a]  Xule  applledv—  (1)  Where  a 
carrier  undertook  In  good  faith  to 
repair  a  machine  Injured  in  transit, 
the  fact  that  the  machine  when  ten- 
dered was  in  a  condition  which  ren- 
dered it  worthless  for  the  purpose 
Intended,  but  could,  at  a  moderate 
expenditure,  have  been  so  repaired 
as  to  render  it  as  useful  as  before 
the  injury,  does  not  justify  the  ship- 
per in  abandoning  the  machine  or 
refusing  to  accept  it,  his  remedy 
being  an  action  for  damages.  Par- 
sons v.  U.  S.  Express  Co.,  144  IoWa 
745.  123  NW  776.  25  LRANS  842. 
(2)  Where  a  carload  of  chops  was 
injured  in  transit  by  wetting,  the 
fact  that  the  consignee  was  In  the 
wholesale  trade,  to  which  the  chops, 
in  their  damaged  condition,  were  un- 
suitable, did  not  entitle  him  to  re- 
fuse to  accept  them  and  sue  the  car- 
rier for  their  original  value.  Gulf, 
etc.,  R.  Co.  v.  Pitts,  37  Tex.  Civ.  A. 
212,  83  SW  727.  (3)  Where  the  ship- 
ment consists  of  a  number  of  boxes 
of  assorted  merchandise,  damage  to 
some  of  the  boxes  does  not  entitle 
the  consignee  to  reject  the  entire 
lot  and  recover  as  for  total  loss.  Sil- 
verman v.  St.  Louis,  etc.,  R.  Co..  61 
La.  Ann.  1786,  26  S  447.  (4)  Where 
a  considerable  quantity  of  a  ship- 
ment of  molasses  had  leaked  out  be- 
cause of  injury  to  the  casks  in  the 
course  of  transportation,  the  court 
held  that  the  consignee  must  receive 
the  molasses  that  was  left  and  sue 
for  the  value  of  that  which  leaked 
out.  Shaw  v.  South  Carolina  R.  Co., 
39   S.  C.  L.  462,  57  AmD   768. 

[b]  "Hven  though  the  goods  be 
badly  damaged  (1)  the  shipper  is  not 
justified  in  abandoning  them  or  in 
charging  the  carrier  with  their  full 
value."  Parsons  v.  U.  S.  Express 
Co.,  144  Iowa  746,  123  NW  776.  25 
LRANS  842  and  note.  (2)  So  long 
as  the  character  of  the  property  is 
not  so  changed  but  that  it  may  be 
applied  to  the  ordinary  uses  of  such 
property,  the  carrier  is-  not  liable 
for  Its  full  value  although  it  will 
be  answerable  for  the  depreciation 
in  its  value  by  reason  of  its  being 
rendered  unfit  for  some  particular 
uses.  Hackett  v.  Boston,  etc.,  R. 
Co.,  36  N.  H.  390. 

[c]  Order  awarding  goods  to  ear. 
rier. — In  an  action  against  a  rail- 
road  to   recover   the   value   of   goods 


damaged  in  transit,  defendant,  on 
being  held  liable  for  the  damages 
sued  for,  Is  not  entitled  to  an  order 
awarding  the  damaged  goods  to  it 
in  the  absence  of  a  proper  pleading 
on  its  part  seeking  to  recover  such 
goods.  Missouri,  etc,  R.  Co.  v. 
Kahn.   (Tex.  Civ.  A)  91  SW  816. 

78.  McGrath  v.  Charleston,  eta, 
R.  Co..  91  S.  C.  562,  76  SE  44,  42 
LRANS   782,   AnnCasl914A  64. 

73.  See   supra   J    444. 

74.  Gulf,  etc.,  R.  Co.  v.  Pitts,  37 
Tex.  Civ.  A.  212.   &»  SW  727. 

78.  N.  Y. — Baumann  v.  New  York, 
etc.,  R.  Co..  36  Misc.  223,  71  NYS 
632;  Brand  v.  Weir,  27  Misc.  212.  67 
NYS   731. 

N.  C— Wilklns  v.  Atlantic  Coast 
Line  R.  Co.,  160  N.'C.  64,  75  SE  1090. 

S.  C. — McGrath  v.  Charleston,  etc., 
R.  Co.,  91  S.  C.  552,  75  SE  44.  42 
LRANS  782  and  note.  AnnCasl914A 
64  and  note:  Berley  v.  Columbia,  etc., 
R.  Co.,   82  S.   C.  232,   64   SB  897. 

Tex. — Texas,  etc.,  R.  Co.  v.  Logan, 
3  Tex.  A.   Civ.   Cas.   {   186. 

Wis. — Thomas,  etc..  Mfg.  Co.  v. 
Wabash,  etc.,  R.  Co.,  62  Wis.  642.  22 
NW   827.   61   AmR  725. 

[a]  Illustrations. — (1)  Where  a 
carrier  of  summer  goods  delivered 
to  it  on  July  10  failed  to  deliver 
them  In  New  York  until  August  8, 
the  season  for  the  sale  of  which  was 
then  over,  and  the  consignee  refuses 
to  accept  them,  he  may  recover  the 
whole  value  of  the  goods,  as  they 
had  become  worthless  from  negli- 
gent exposure  to  moisture.  Bau- 
mann v.  New  York,  etc..  R,  Co..  36 
Misc.  223,  71  NYS  632.  (2)  Machinery 
being  so  injured  by  a  carrier  that 
It  is  valuable  only  for  old  Iron  for 
which  it  would  bring,  at  the  price 
therefor  of  twenty-five  cents  a  hun- 
dred pounds,  fifty-five  to  seventy- 
seven  cents,  its  net  value  to  its 
owner,  if  anything,  by  reason  of  the 
expense  of  receiving  It,  finding  a 
purchaser,  and  delivering  it,  is  so 
insignificant  that  it  will  not  be  con- 
sidered as  regards  his  right  to  sue 
for  and  to  recover  Its  entire  value  be- 
fore the  Injury.  McGrath  v.  Charles- 
ton, etc.,  R.  Co.,  91  S.  C.  652,  76  SE 
44.  42  LRANS  782,  AnnCasl914A  (4. 
(3)  Where  through  the  negligence 
of  the  carrier  a  machine  transported 
by  it  was  so  injured  that  the  cost  of 
repairing  it  would  'amount  to  its 
original  value,  the  consignee  may  re- 
fuse to  receive  It  and  may  recover 
of  the  carrier  the  value  of  the  ma- 
chine and  the  amount  paid  for  Its 
transportation,  with  Interest  from 
the  time  when  it  should  have  been 
delivered.  Thomas,  etc.,  Mfg.  Co.  T. 
Wabash,  etc.,  R.  Co..  62  Wis.  642,  22 
NW  827,  51  AmR  726. 

76-  Brand  v.  Weir,  27  Misc.  211. 
57   NYS   731. 

77.  Llndh  v.  Great  Northern  R- 
Co..  99  Minn.  408,  109  NW  823.  7 
LRANS  1018;  Wilson  v.  St.  Louis, 
etc..  R.-  Co.,  160  Mo.  A.  649.  142  SW 
775;  Missouri,  etc.,  R.  Co.  v.  Haw- 
kins. 60  Tex.  Civ.  A.  128.  109  SW 
221. 

(a)     Illustrations.— (1)    Defendant 
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was  a  wanton  and  willful  breach  of  duty  on  the 
part  of  the  carrier,  exemplary  damages  will  be  al- 
lowed." The  custodian  of  a  corpse  has  a  legal  right 
to  its  possession  for  the  purposes  of  preservation 


and  burial,  and  any  interference  with  that  right  by 
mutilating  or  otherwise  disturbing  the  body  is  an 
actionable  wrong.7" 


XIX.    SATES  AND  BATE  MAKING 


[$  624]  A.  Terminology.  The  word  "rate" 
means  the  net  cost  to  the  shipper  of  the  transporta- 
tion of  his  property ;  that  is  to  say,  the  net  amount 
the  carrier  receives  from  the  shipper  and  retains.80 
A  "proportional  rate,"  as  the  term  implies,  is 
simply  a  part  of  a  through  rate.  It  is  the  share  of 
the  aggregate  charge  from  origin  to  destination 
which  one  or  more  of  the  carriers  accepts  for  per- 
forming a  definite  portion  of  the  whole  transporta- 
tion service." 

[«,  625]  B.  Right  of  Carrier  to  Fix  Bates— 1. 
In  General.  Unless  otherwise  provided  by  statute, 
the  carrier  has  the  primary  right  to  fix  rates  for 
transportation.*2  Under  the  Interstate  Commerce 
Act,  except  in  one  detail,*3  the  carrier  retains  this 
primary  right  to  fix  rates*4  and  may  file  two  rates, 


one  of  which  is  the  regular  rate  in  which  the  com- 
mon-law liability  is  preserved,  and  the  other  a 
lesser  rate  based  on  an  agreed  valuation,  but  such 
rates  must-  be  open  to  all  the  public.86  In  fixing 
rates  the  carrier  may  take  into  account  competition 
with  other  carriers,  provided  only  that  the  competi- 
tion is  genuine  and  not  a  pretense.8*  But  where  a 
freight  rate  has  once  been  fixed,  it  is  an  established 
rate  until  it  is  changed  in  some  manner  allowed 
by  law,*'  and  the  carrier  cannot  evade  this  rule 
by  placing  the  articles  for  which  the  rate  was 
established  in  another  class.88  If,  after  a  hearing, 
rates  are  shown  to  be  unreasonable,  the  commission 
may  set  them  aside  and  require  the  substitution 
of  just  and  reasonable  for  unjust  and  unreasonable 
charges.89     The  jurisdiction  of  the  interstate  corn- 


undertook  to  transport  a  casket  con- 
taining- the  body  or  the  dead  wife  of 
plaintiff.  In  taking  the  casket 
through  a  named  station,  it  became 
necessary  to  transfer  to  another 
train.  In  so  doing,  defendant  care- 
lessly and  negligently  left  the  casket 
out  of  doors  on  a  railroad  truck  and 
exposed  to  rain  and  willfully  ig- 
nored the  request  of  plaintiff  to  place 
the  truck  under  cover.  The  casket 
was  soiled  and  the  corpse  mutilated 
and  disfigured.  The  court  held  that 
a  petition  stating  such  facts  stated 
a  good  cause  of  action.  Lindh  v. 
Great  Northern  R.  Co..  99  Minn.  408. 
109  NW  823,  7  LRANS  1018.  (2) 
The  body  of  plaintiff's  wife  was 
taken  for  transportation  by  a  carrier, 
and  plaintiff  accompanied  it,  and  at 
a  stopping  place  the  baggageman 
stood  on  the  box  containing  the  cof- 
fin and  pulled  heavy  trunks  from  the 
top  of  the  car  and  let  them  fall  with 
full  force  on  the  box  so  that  they 
would  bound  to  the  floor  of  the  bag- 
gage car,  plaintiff  at  the  time  plead- 
ing with  the  baggageman  to  be  care- 
ful and  not  to  handle  the  body  in 
such  a  rough  and  Inhuman  manner. 
It  was  held  in  plaintiff's  action  for 
damages  for  Injury  to  the  body  that 
he  was  entitled  to  recover  damages 
for  mental  anguish.  Wilson  v.  St. 
Louis,  etc..  R.  Co.,  1(0  Mo.  A.  649, 
142  SW  776. 

[bj  A  mother  may  recover  from 
a  carrier  for  its  negligent  handling 
of  the  corpse  of  her  child,  resulting 
In  injury  to  the  corpse.  Missouri, 
etc.,  R.  Co.  v.  Hawkins,  50  Tex.  Civ. 
A.   128,    109    SW   221. 

78.  Birmingham  Transfer,  etc., 
Co.  v.  Still,  7  Ala.  A.  556,  61  S  611: 
Wall  v.  St.  Louis,  etc.,  R.  Co.,  (Mo. 
A)  182  SW  1057:  Wall  v.  St.  Louis, 
etc,  R  Co.,  184  Mo.  A.  127.,  168  SW 
2S7:  Wilson  v.  St.  Louis,  etc.,  R.  Co., 
160  Mo.  A.  649.   142  SW  776. 

[a]  nitiatratlon. — Defendant  who 
had  contracted  to  carry  from  one 
station  to  another  in  a  suitable  and 
befitting  manner  the  coffined  body  of 
plaintiff's  child  hauled  it  on  a  dray 
with  trunks,  some  of  them  over  it, 
the  negroes  In  charge  sitting  on 
them.  A  finding  of  wanton  and  will- 
ful disregard  of  plaintiff's  rights  au- 
thorizing exemplary  damages  was 
Justified.  Birmingham  Transfer, 
etc,  Co.  v.  Still,  7  Ala.  A.  556,  61  S 
611. 

[b]  Mental  anguish. — Where  a  pe- 
tition against  a  carrier  for  injuries 
to  the  remains  of  .plaintiffs  -mother, 
and  the  casket  and  box  containing 
the  same,  alleged  that  the  injury 
was  inflicted  wantonly  and  will- 
fully by  defendant's  agent  while  In 
anger  and  in  plaintiff's  presence, 
plaintiff  was  entitled  to  recover  for 
mental  anguish  occasioned  thereby. 
Vail  v.  St  Louis,  etc.,  R,  Co.,  184 


Mo.   A.   127,    168    SW  257. 

7».  Lindh  v.  Great  Northern  R. 
Co.,  99  Minn.  408,  109  NW  823.  7 
LRANS  1018;  Wilson  v.  St.  Louis, 
etc.,  R.  Co.,  160  Mo.  A.  649,  142  SW 
775. 

80.  U.  S.  v.  Chicago,  etc.,  R  Co., 
148  Fed.  646  raff  156  Fed.  558,  84 
CCA  324,  26  LRANS  651  (aff  212 
U.  S.  663,  29  SCt  689,  53  L.  ed.  663)]. 

"The  word  'rate,'  as  used  in  the 
interstate  commerce  law,  means  the 
net  cost  to  the  shipper  of  the  trans- 
portation of  his  property;  that  is  to 
say,  the  net  amount  the  carrier  re- 
ceives from  the  shipper  and  retains. 
In  determining  this  net  amount  In  a 
given  case,  all  money  transactions 
of  every  kind  or  character  haying  a 
bearing  on,  or  relation  to,  that  par- 
ticular Instance  of  transportation 
whereby  the  cost  to  the  shipper  Is 
directly  or  Indirectly  enhanced  or  re- 
duced must  be  taken  Into  considera- 
tion." U.  S.  v.  Chicago,  etc.  R  Co., 
148  Fed.  646,  647  [aff  156  Fed.  568. 
84  CCA  324,  26  LRANS  661  (aff  212 
V.  S.  563,  29  SCt  689,  53  L.  ed.  663)]. 

81.  Hocking  Valley  R.  Co.  v. 
Lackawanna  Coal,  etc.,  Co.,  224  Fed. 
930,  140   CCA  408. 

89.  Crescent  Coal  Co.  v.  Louis- 
ville, etc.,  R.  Co..  143  Ky.  73,  136 
SW  768,   33   LRANS   442. 

[a]  JFor  statute  held  unconstitu- 
tional as  requiring  the  carrier  in 
some  cases  to  accept  unreasonably 
low  rates  on  carload  lots,  or  in  oth- 
ers to  establish  unreasonably  high 
or  unlawful  rates  on  less  than  car- 
load lots  see  Southern  Pac.  Co.  v. 
Oregon  R.  Commn.,  208  Fed.   926. 

83.  U.  S.  v.  Louisville,  etc.,  R. 
Co.,  285  U.  S.  314.  323,  35  SCt  113. 
59  L.  ed.  245  [rev  197  Fed.  58] 
(holding  that  by  the  act  of  June  18, 
1910  [36  U.  S.  St.  at  L.  539.  647  c 
309  {  4],  "the  original  power  to  de- 
termine the  existence  of  the  condi- 
tions justifying  the  greater  charge 
for  a  shorter  than  was  exacted  for 
a  longer  distance,  was  taken  from 
the  carriers  and  primarily  vested 
in  the  Interstate  Commerce  Commis- 
sion, and  for  the  purpose  ojf  making 
the  prohibitions  efficacious  It  was 
enacted  that  after  a  time  fixed  no 
existing  rate  of  the  character  pro- 
vided for  should  continue  In  force 
unless  the  application  to  sanction  it 
had  been  made  and  granted");  IT.  S. 
v.  Atchison,  etc..  R.  Co.,  234  U.  S. 
476,  485,  34  SCt  986.  58  L.  ed.  1408 
(where  the  court  said:  "The  situa- 
tion under  the  amendment  is  this: 
Power  in  the  carrier  primarily  to 
meet  competitive  conditions  in  any 
point  of  view  by  charging  a  lesser 
rate  for  a  longer  than  for  a  shorter 
haul  has  ceased  to  exist  because  to 
do  so,  in  the  absence  of  some  au- 
thority, would  not  only  be  Inimical 
to  the  provision  of  the  fourth  sec- 


tion but  would  be  in  conflict  with 
the  preference  and  discrimination 
clauses  of  the  second  and  third  sec- 
tions"). 

84.  Interstate  Commerce  Commn. 
v.  Louisville,  etc..  R.  Co.,  227  U.  S. 
88.  33  SCt  185,«  57  L.  ed.  431. 

"Within  the  limits  of  the  exercise 
of  Intelligent  good  faith  in  the  con- 
duct of  their  business,  and  subject 
to  the  two  leading  prohibitions  that 
their  charges  shall  not  be  unjust  or 
unreasonable,  and  that  they  shall 
not  unjustly  discriminate  so  as  to 
give  undue  preference  or  disadvan- 
tage to  persons  or  traffic  similarly 
circumstanced,  the  act  to  regulate 
commerce  leaves  common  carriers,  as 
they  were  at  the  common  law,  free 
to  make  special  rates  looking  to  the 
Increase  of  their  business,  to  class- 
ify their  traffic,  to  adjust  and  ap- 
portion their  rates  so  as  to  meet 
the  necessities  of  commerce  and  of 
their  own  situation  and  relation  to 
it,  and,  generally,  to  manage  their 
Important  Interests  upon  the  same 
principles  which  are  regarded  as 
sound  and  adopted  in  other  trades 
and  pusuits."  Interstate  Commerce 
Commn.  v.  Alabama,  etc.,  R.  Co.,  74 
Fed.  716,  723,  21  CCA  61  [aff  168 
U.  S.  144,  18  SCt  45,  42  L.  ed.  114] 
fwhere  the  court  further  said:  "The 
carriers  are  better  qualified  to  ad- 
Just  such  matters  than  any  court  or 
board  of  public  administration,  and, 
within  the  limitations  suggested,  it 
Is  safe  and  wise  to  leave  to  their 
traffic  managers  the  adjusting  of 
dissimilar  circumstances  and  con- 
ditions to  their  business"). 

85.  Stubblefleld  v.  St.  Louis,  etc., 
R.  Co.,   (Mo.  A.)   184  SW  149. 

86.  Interstate  Commerce  Commn. 
v.  Chicago*  Great  Western  R.  Co.. 
209  U.  S.  108.  28  SCt  493,  62  L.  ed. 
705:  Interstate  Commerce  Commn. 
v.  Louisville,  etc..  R.  Co.,  190  U.  S. 
273,  2.3  SCt  687,  47  L.  ed.  1047;  East 
Tennessee,  etc.,  R  Co.  v.  Interstate 
Commerce  Commn.,  181  U.  S.  1,  21 
SCt  516,  46  L.  ed.  719;  Texas,  etc., 
R.  Co.  v.  Interstate  Commerce 
Commn.,  162  U.  S.  197,  16  SCt  666, 
40  L.  ed.  940;  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  -Co., 
146  U.  S.  263,  12  SCt  844,  36  L.  ed. 
699. 

87.  Union  Pac.  R  Co.  v.  TJ.  S..  48 
Ct.  CI.  99. 

88.  Union  Pac.  R.  Co.  v.  U.  S.,  48 
Ct.  CI.   99. 

88.  Interstate  Commerce  Commn. 
v.  Southern  Pac  Co..  234  U.  S.  316, 
34  SCt  820,  68  L.  ed.  1829;  Interstate 
Commerce  Commn.  v.  Atchison,  etc, 
R.  Co.,  234  U.  S.  294.  34  SCt  814,  58 
L.  ed.  1319;  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co., 
227  U.  S.  88,  33  SCt  186.  57  L.  ed. 
431;  Interstate  Commeroe  Commn.  v. 
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meroe  commission  to  alter  a  rate  fixed  by  the  carrier 
depends  on  a  finding,  based  on  evidence,  that  such 
rate  is  unreasonable."0 

[$  626]  2.  Advance  of  Sates  by  Carrier.  There 
is  no  presumption  of  wrong  arising  from  a  change 
of  rate  made  by  a  carrier.81  A  carrier  has  the 
right  to  change  rates  which,  to  meet  an  exigency, 
have  been  made  so  low  as  to  be  unremunerative, 
when  the  necessity  therefor  has  ceased  to  exist." 
If  rates  have  been  fixed  too  low  in  the  past  it  has 
the  right  to  meet  changed  conditions  by  increasing 
them  if  the  increase  is  reasonable,93  and  a  state  stat- 
ute which  denies  the  carrier  that  right  and  forces 
it  to  continue  rates  which  are  unremunerative  and 
confiscatory  is  unconstitutional  and  void.*4  But 
when  rates  are  changed,  the  carrier  making  the 
change  must,  when  properly  called  on,  be  able  to 
give  a  good  reason  therefor;99  and  if  in  a  proper 
proceeding  they  are  shown  to  be  arbitrary  and  un- 
reasonable, the  courts  will  relieve  against  them.96 


Northern  Pac.  R.  Co.,  216  U.  8.  538, 
80  SCt  417,  64  L.  ed.  608. 

90.  Interstate  Commerce  Commn. 
v.  Louisville,  etc..  R.  Co.,  227  U.  S. 
88.   38  SCt   186,   67    L.   ed.   481. 

91.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  209 
U.  S.  108,  28  SCt  493,  62  L.  ed.  706 
faff  141  Fed.  10031;  Louisville,  etc.. 
R.  Co.  v.  Interstate  Commerce 
Commn.,   195   Fed.   641    [rev  on  other 

£  rounds  227  U.  S.  88.  23  SCt  186,  67 
.  ed.   431]. 

"The  presumption  of  honest  intent 
and  right  conduct  attends  the  action 
of  carriers  aa  well  as  it  does  the  ac- 
tion of  other  corporations  or  Individ- 
uals in  their  transactions  in  life. 
Undoubtedly  when  rates  are  changed 
the  carrier  making  the  change  must, 
when  properly  called  upon,  be  able 
to  give  a  good  reason  therefor,  but 
the  mere  fact  that  rate  has  been 
raised  carries  with  It  no  presump- 
tion that  it  was  not  rightfully  done. 
Those  presumptions  of  good  faith 
and  integrity  which  have  been  rec- 
ognised for  ages  as  attending  hu- 
man action  have  not  been  over- 
thrown by  any  legislation  in  respect 
to  common  carriers."  Interstate 
Commerce  Commn.  v.  Chicago,  etc., 
R.  Co.,  209  U.  8.  108.  119,  28  SCt 
493,   62   L.   ed.   705. 

93.  Louisville,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  195  Fed. 
641  [rev  on  other  grounds  227  U.  8. 
88.  33  SCt  185,  67  £.  ed.  4311  (where 
it  was  said  that  a  rate  voluntarily 
established  by  a  railroad  to  meet 
competition  is  not  to  be  taken  as 
a  measure  of  What  is  reasonable). 

[a]  Statutory  prohibition  of  ln- 
orease  of  rate*  on  leased  road. — (1) 
N.  H.  Pub.  St.  (1891)  c  156  i  42. 
providing  that  the  fares  and  freight 
rates  over  any  railroad  leased  under 
the  chapter  should  not  be  increased 
above  the  rates  existing  on  July  24, 
1889,  prohibits  the  Increase  by  the 
lessee  of  the  rates  over  the  leased 
road,  so  that,  to  escape  the  effect 
of  the  restriction  on  increase  of 
rates,  the  state's  assent  to  the  les- 
see's acceptance  of  the  lease  must 
be  shown  otherwise  than  by  the 
statute  which  both  authorized  the 
lease  and  imposed  the  restriction. 
State  v.  Boston,  etc.,  R.  Co-.,  76  N.  H. 
146.  80  A  858.  (2)  Where  a  railroad 
company  had  no  authority  to  lease 
its  road  to  the  Boston  &  Maine  Rail- 
road Company,  except  as  permitted 
by  L.  (1889)  o  6,  which  also  pro- 
hibited any  increase  or  the  rates  ex- 
isting when  the  act  was  passed,  the 
effect  of  the  restriction  on  increase 
of  rates  could  not  be  avoided  by 
making  a  lease  to  another  road  and 
assigning  it  to  the  Boston  &  Maine 
Railroad  Company.  State  v.  Bos- 
ton, etc.,  R.  Co.,  supra.  (3)  But 
where  certain  railroads  were  au- 
thorized   by    statute    to    lease    their 


roads  to  any  corporation,  the  re- 
strictions on  increase  in  rates  im- 
posed as  to  roads  leased  to  the  Bos- 
ton &  Maine  Railroad  by  subsequent 
statute,  L.  (1889)  c  6  f  17.  provid- 
ing that  rates  existing  at  the  pass- 
age of  the  act  should  not  be  in- 
creased on  the  roads  leased  or  uni- 
ted under  it,  did  not  apply.  State 
v.  Boston,  etc..  R.  Co.,  supra. 

93.  Western  R.  Co.  v.  Alabama  R. 
Commn.,   197  Fed.  964. 

94.  Western  R.  Co.  v.  Alabama  R. 
Commn..  197  Fed.  954. 

96.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western. R.  Co.,  209 
U.  8.  108.  28  SCt  493.  52  L.  ed.   705. 

96.  Tift  v.  Southern  R  Co..  138 
Fed.  763  [aff  148  Fed.  1021  mem.  79 
CCA  536  mem  (aff  206  U.  8.  428,  27 
SCt  706.  51  L.  ed.  1124.  11  AnnCas 
846  and  note)]. 

[a]  Bole  applied. — Where  a  .vast 
increase  of  lumber  traffic  had  re- 
sulted in  a  large  Increase  of  net 
revenue  to  the  carrier,  and  the  serv- 
ice was  Inexpensive  and  required 
neither  rapidity  of  movement  nor 
specially  equipped  cars,  and  the 
shippers  were  obliged  to  furnish  and 
pay  for  the  equipment,  and  the  rail- 
roads were  neither  to  load  nor  un- 
load, and  the  commodity  was  neither 
fragile  nor  perishable,  and  the  in- 
dustry afforded  a  tonnage  second  In 
magnitude  to  any  transported  by  the 
carrier,  an  arbitrary  increase,  to 
points  of  destination,  of  two  cents 
a  hundred  is  unreasonable  and  un- 
lawful. Tift  v.  Southern  R.  Co.,  138 
Fed.  763  [aff  148  Fed.  1021  mem.  79 
CCA  636  mem  (aff  206  U.  S.  428.  27 
SCt  706,  51  L.  ed.  1124,  11  AnnCas 
846)]. 

97.  Tift  v.  Southern  R.  Co.,  138 
Fed.  763  [aff  148  Fed.  1021  mem,  79 
CCA  636  mem  (aff  206  U.  S.  428.  27 
SCt  709,  61  L.  ed.  1124,  11  AnnCas 
846)]. 

98.  Louisville,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  195  Fed. 
541,  660  [rev  on  other  grounds  227 
U.  S.  88.  33  SCt  185.  67  L.  ed.  431] 
(where  the  court  said:  "Such  an 
advance  would,  of  course,  be  felt, 
and  so  would  any  other  change  In 
market  conditions  which  affected  the 
cost  of  nandling"). 

99.  Regulation  and  control  in 
general  see  supra  IS   38-41. 

1.  U.  8. — Simpson  v.  Shepard,  230 
U.  S.  352,  33  SCt  729,  67  L.  ed.  1611. 
48  LRANS  1161,  AnnCasl916A  18: 
Alabama,  etc..  R.  Co.  v.  Mississippi 
R.  Commn.,  203  U.  S.  496,  27  SCt  163, 
51  L.  ed.  289;  Lake  Shore,  etc.,  R. 
Co.  v.  Smith.  173  U.  8.  684.  19  SCt 
565.  43  L.  ed.  858:  Smyth  v.  Ames, 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
819;  Chicago,  etc.,  R.  Co.  v.  Well- 
man,  143  U.  8.  339.  12  SCt  400.  36 
L.  ed.  176;  Chicago,  etc.,  R.  Cq.  v. 
Minnesota.  134  U.  S.  418.  10  SCt  462, 
S3   L.  ed.   970;    Stone   v.  Farmers'    L. 


And  if  it  has  been  stipulated  by  the  carrier  that  it 
would  repay  to  the  shippers  the  sum  total  of  the 
increased  exaction,  if  the  increase  should  be  held 
illegal,  a  reference  will  be  ordered  to  ascertain  the 
amount  due  complainants.97  The  mere  fact  that  ad- 
vances in  rates  on  certain  goods  would  be  severely 
felt  by  certain  shippers  is  not  a  sufficient  reason  for 
holding  that  the  advances  were  not  properly  made.*' 
[$  627]  0.  Power  of  State  to  Fix  or  Regulate 
Sates99 — 1.  For  Transportation  within  the  State. 
Common  carriers  are  engaged  in  public  employment 
affecting  the  public  interest,  and,  subject  to  the  con- 
stitutional limitations  against  the  impairment  of 
vested  rights,  or  depriving  persons  of  property  with- 
out due  process  of  law,  or  depriving  them  of  the 
equal  protection  of  the  law,  a  state  has  power  to 
limit  the  amount  of  charges  by  such  carriers  for 
the  transportation  of  persons  and  property  within 
its  own  jurisdiction  unless  restricted  by  some  con- 
tract in  the  charter.1    This  is  so  even  though  their 

&  T.  Co..  116  U.  8.  307,  6  SCt  334. 
388,  1191,  29  L.  ed.  686;  Ruggles  v. 
Illinois,  108  U.  S.  526,  2  SCt  832,  27 
L.  ed.  812;  Winona,  etc,  R.  Co.  v. 
Blake,  94  V.  8.  186.  24  L.  ed.  »S; 
Chicago,  etc.,  R  Co.  v.  Ackley,  94 
U.  S.  179,  24  L  ed.  99;  Peik  v.  Chi- 
cago, etc.,  R.  Co.,  94  U.  S.  164.  24 
L.  led.  97;  Chicago,  etc.,  R.  Co.  v. 
Cutts,  94  U.  S.  156.  24  L.  ed.  »4; 
Baltimore,   etc.,   R   Co.  v.   Maryland. 

21  Wall.  466.  22  L.  ed.  678;  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R. 
Commn.,  196  Fed.  800;  Arkansas 
Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  553.  33  SCt 
1030,  57  L.  ed.  1625];  Louisville,  etc. 
R.  Co.  v.  Tennessee  R  Commn.,  19 
Fed.  679. 

Colo.— Consumers  League  v.  Colo- 
rado, etc.  R.  Co.,  63  Colo.  64.  126  P 
677.  AnnCasl914A  1168. 

Ga. — Georgia  R.  Co.  v.  Smith,  7» 
Ga.  694. 

111. — Chicago,  etc..  R.  Co.  v.  Stat* 
Public  Utilities  Commn.,  268  111.  41, 
108  NE  729:  Chicago  Union  Tract 
Co.  v.  Chicago,  199  111.  57»,  65  NE 
470;  Ruggles  v.  Peo,  91  111.  256. 

lnd. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  lnd.  113.  87 
NE  966;  Indianapolis  v.  Navln.  1(1 
lnd.  139,  47  NE  626,  51  NE  80,  41 
LRA  337;  Southern  R  Co.  v.  State 
R  Commn.,  42  lnd.  A.  90.  83  NE 
721. 

Mich. — Wetlman  v.  Chicago,  etc* 
R.  Co.,   83   Mich.  592,  47   NW  489. 

Minn. — State  v.  Chicago,  etc,  R. 
Co..  118  Minn.  380.  137  NW  2.  41 
LRANS  624  and  note.  AnnCasl91lE 
494  and  note;  Blake  v.  Winona,  etc. 
R  Co.,  19  Minn.  418,  18  AmR  345. 

Miss. — Stone  v.  Yazoo,  etc  R.  Co* 
62   Miss.   607.   62  AmR   193. 

Mo. — McGrew  v.  Missouri  Pac  E. 
Co.,    230   Mo.   496.    132   SW  1076. 

N.  H. — MoDuffee  v.  Portland,  etc.. 
R.  Co.,  62  N.  H.  430,  IS  AmR  72. 

N.  J. — Rarltan  River  R.  Co.  v. 
Middlesex,  etc.,  Tract.  Co.,  70  N:  X 
L.   732.   68  A  382. 

N.  Y. — Schutte  v.  Weir,  59  Misc. 
438.  Ill  NYS  240  (where  it  was  said 
that  a  statute  which  is  reasonable 
in  its  provisions,  and  which  seelu 
to -regulate  the  rates  of  transporta- 
tion fairly  without  discrimination, 
does  not  infringe  any  constitutional 
rights  of  a  common  carrier,  engaged 
In  a  quasi  public  duty,  and.  subject 
to  governmental  control);  Beebman 
v.  Saratoga,  etc.,  R.  Co.,  3  Paige  44. 

22  AmD  679. 
N.  C. — Efland   v.   Southern  R  Co.. 

146  N.  C.  135.  69  SB  355. 

N.  D. — State  v.  Minneapolis,  etc. 
R.  Co.,  19  N.  D.  67,  120  NW  874: 
State  v.  Northern"  Pac  R.  Co..  1»  N. 
D.  46,  120  NW  869,  25   LRANS  1001. 

Oh. — Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St.  102,  SO  NE  61«: 
Thomas  v.  Greenwood.  6  Oh.  Dec. 
(Reprint)  639.  7  AraLRee  it*. 


For  later  ease*,  developments  and  ehaagea  in  the  law  see  cumulative  Annotations,  same  title,  page  aadwote.nuntoer. 
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income  may  have  been  pledged  aa  security  for  the 
payment  of  obligations  incurred  on  the  faith  of  the 
charter.*  Contracts  between  private  parties  and 
common  carriers  fixing  compensation  to  be  paid  for 
transportation,  although  made  under  state  authority, 
are  made  subject  to  the  right  of  the  state  to  modify 
or  to  annul  them  under  its  sovereign  power  to  regu- 
late rates.*  The  power  of  the  federal  government 
to  regulate  transportation  is  limited  to  commerce 
not  intra -state,  and  the  authority  of  a  state  to  regu- 
late transportation  within  its  borders,  including  the 
power  to  prescribe  rates  for  transportation,  is  in  no 
sense  restricted  by  federal  legislation.4    The  power 


to  regulate  and  fix  rates  for  transportation,  and  to 
prohibit  unreasonable  rates,  exists  even  where  the 
rates  are  not  discriminatory  and  preferential;"  and 
such  power  may  be  exercised  either  by  the  direct 
action  of  the  lawmaking  department,8  or  by  delegat- 
ing the  power  to  some  appropriate  agency,7  such, 
for  instance,  as  a  municipal  corporation,8  or  a  rail- 
road commission.*  The  power  of  the  state  to  regu- 
late freight  charges  includes  the  power  to  establish 
through  rates-  over  separate  lines  within  its  bor- 
ders.1* And  where  a  joint  tariff  between  two  or 
more  roads  has  been  agreed  on,  such  tariff  is  as 
much  within  the  control  of  the  legislature  as  if  it 


Okl. — St.  Louis,  etc..  R.  Co.  v. 
Bllby.  35  Okl.  589,  130  P  1089;  Chi- 
cago, ate.,  R.  Co.  v.  Territory,  21  Okl. 
JM.  96  P  267. 

Or. — State  v.  Corvallls,  etc.,  R.  Co., 
59  Or.   4S0.  117  P  980. 

Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  68  A  67S, 
15  LRANS   108. 

Tex. — Oalveaton  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Ctv.  A.) 
137  SW  767. 

Vt. — State  v.  Central  Vermont  R. 
Co..  81  Vt.  463,  71  .A  194,  130  AmSR 
1066. 

Va. — Norfolk,  etc.,  R.-  Co.  v.  Pen- 
dleton, 86  Va.  1004,  11  SB  1062  [aff 
1S6  U.  S.  667,  15  SCt  413,  39  L  ed. 
574]. 

Wash. — State  v.  King  County 
Super.  Ct.,  67  Wa»h.  37.  120  P  861, 
LHA1915C  287.  AnnCasl913D  78. 

W.  Va. — West  Vlrgjnla  Transp.  Co. 
v.  SweeUer,  26  W.  Va.  434;  Laurel 
Fork,  etc.,  R.  Co.  v.  West  Virginia 
Transp.  Co.,  25  W.  Va.  324. 

Wis. — Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc.,  R.  Co.,  153  Wis.  145, 
140  NW  1097;  Minneapolis,  etc.,  R. 
Co.  v.  State  R.  Commn.,  136  Wis.  146, 
116  NW  905,  17  LRANS  821;  Madison 
y.  Madison  Gas,  etc..  Co.,  129  Wis. 
249,  108  NW  65,  8  LRANS  629,  9  Ann 
Cas  819. 

[a]  Baals  of  legislative  power 
over  rates*—  (1)   "The  power  to  re- 

?uire  a  public  service  to  be  per- 
ormed  for  a  limited  rate  Is  but  a 
branch  of  the  power  to  regulate,  In 
the  public  interest,  property  that  is 
devoted  to  the  public  use.  This  is 
primarily  the  functions  of  the  law- 
making body."  Rarltan  River  R.  Co. 
t.  Middlesex,  etc..  Tract.  Co.,  70  N. 
J.  L.  732.  744.  68  A  882.  (2)  "Pre- 
scribing rates  is  providing  for  the 
existence  of  the  artificial  being.  It 
Is  breathing  Into  It  the  breath  of 
life,  that  It  may  become  a  living 
being.  The  power  to  do  this  belongs 
to  the  sovereignty  that  may  create 
corporations  and  shape  their  being 
and  define  their  functions.  It  must 
be  the  State.  Its  power  to  create 
corporations  for  the  various  pur- 
poses of  business  and  commerce  has 
been  uniformly  exercised  and  never 
questioned.  If  it  may  create  such 
corporations  it  may  determine  their 
attributes  and  prescribe  what  they 
may  charge  for  services  rendered,  as 
well  as  the  other  conditions  of  their 
existence.  This  belongs  to  the  sov- 
ereignty of  the  State  and  is  essential 
to  the  regulation  of  its  Internal 
police,  and  has  not  been  surrendered 
to  Congress."  Stone  v.  Yazoo,  etc., 
R.  Co..  62  Miss.  607,  633,  62  AmR 
193.  (3)  "In  countries  where  the 
common  law  prevails,  it  has  been 
customary  from  time  Immemorial  for 
the  legislature  to  declare  what  shall 
be  a  reasonable  compensation  under 
such  circumstances."  Munn  v.  Illi- 
nois. 94  U.  S.  113,  133.  24  L.  ed.  77. 
(4)  "This  legislation  may  be  justi- 
fied by  the  fact  that  these  various 
occupations  are  necessarily  to  a  cer- 
tain extent  monopolistic  in  their 
nature,  and  that  in  dealing  with  cus- 
tomers the  parties  do  not  stand  upon 
an  equality,  the  latter  "being  prac- 
tically compelled  to  submit  to  such 
terms  as  the  former  may  choose  to 
exact,  unless  the  State  shall,  acting 
in  the  Interest  of  the  public,  elect  to 
Interfere  and  prescribe  a  maximum 


of  charges."  Minneapolis,  etc.,  R. 
Co.  v.  Minnesota,  186  U.  S.  257,  261, 
22  SCt  900,  46  L.  ed.  1151. 

[bf  Validity  of  state  constitu- 
tional provisions. — The  provisions  of 
the  constitution  of  Georgia,  requir- 
ing the  legislature  to  pass  laws  regu- 
lating freight  and  passenger  tariffs 
within  the  state,  and  regulations 
adopted  by  the  railroad  commission 
established  by  the  statutes  passed 
In  pursuance  thereof,  administered 
subject  to  the  limitation  that  the 
carriage  cannot  be  required  without 
reward  or  on  conditions  amounting 
to  the  taking  of  property  for  public 
use  without  just  compensation,  do 
not  violate  the  constitution  of  the 
United    States,    but    are    within    the 

? lowers  of  the  state  and  have  full 
orce  as  public  law.  Trammell  v. 
Dinsmore,  102  Fed.  794.  42  CCA  623 
[aff   188   U.  S.   116,  22   SCt  46,  46  L. 


ed.   111]. 

[c]     The  .  ..  . 

employees  have  been  discharged  be- 


faet  that  many  railroad. 


cause  of  state  statutes  Axing  maxi- 
mum railroad  rates  does  not  render 
the  statutes  Invalid.  The  remedy  of 
the  employees,  If  they  have  one,  must 
be  sought  elsewhere  than  in  the 
courts.  St.  Louis,  etc.,  R.  Co.  v. 
Hadley,  168  Fed.  317  [mod  230  U.  S. 
477,  13  SCt  976.  57  L.  ed.  1671]. 

4d]  Constitutionality  of  statutory 
•.—"It  is  only  where  rates  are 
made  so  unreasonable,  as  to  make 
the  enforcement  of  the  law  estab- 
lishing them  equivalent  to  taking 
property  for  public  use  without  Just 
compensation,  that  the  Federal 
courts  hold  that  the  corporation  has 
been  deprived  of  its  property  with- 
out due  process  of  law,  and  has  been 
denied  the  equal  protection  of  the 
laws."  Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  484.  547,  66  NE  461. 
59  LRA  631. 

[e]  The  imposition  of  rates  la  ex- 
oess  of  those  fixed  by  statute  (1) 
cannot  be  justified  by  showing  that 
the  amount  charged  was  no  more 
than  a  reasonable  compensation  for 
the  service  rendered.  Chicago,  etc., 
R.  Co.  v.  Ackley,  94  U.  S.  179,  24  L. 
ed.  99;  Helserman  v.  Burlington,  etc., 
R.  Co.,  63  Iowa  782.  18  NW  903/  (2) 
Corporations  formed  under  a  statute 
fixing  a  rate  will  not  be  heard  to 
complain  that  such  rate  Is  unreason- 
able. Robinson  v.  Harmon,  (Mich.) 
117  NW  661;  Railroad  Comr.  v. 
Grand  Rapids,  etc.,  R.  Co.,  130  Mich. 
248,  251,  89  NW  967  (where  the  court 
said:  "It  cannot  admit  of  doubt  that 
corporations  formed  under  an  exist- 
ing law  will  not  be  heard  to  question 
the  rates  fixed  by  the  statute.  They 
cannot  avail  themselves  of  the  pro- 
visions of  the  law  which  give  them 
the  right  to  do  business,  and  disre- 
gard those  provisions  which  are 
onerous"). 

8.  Chicago;  etc.,  R.  Co.  v.  Cutts, 
94  U.  S.  166,  24  L.  ed.  94. 

8.  Seaman  v.  Minneapolis,  etc.,  R. 
Co.,  127  Minn.  180,  149  NW  134;  Min- 
neapolis, etc.,  R.  Co.  v.  Menasha 
Wooden  Ware  Co.,  159  Wis.  130,  160 
NW  411,  LRA1916F  732. 

[a]  Statute  construed. — St.  (1913) 
55  1797-6,  which  provides  that 
nothing  in  il  1797-1  to  1797-38,  in- 
clusive, shall  prevent  concentration, 
commodity,  transit,  and  other  special 
contract  rates,  but  that  all  such  rates 
shall    be   open   to   all    shippers    and 


shall  be  under  the  supervision  of  the 
railroad  commission,  refers  exclu- 
sively to  rates  made  in  the  future, 
under  the  supervision  of  the  com- 
mission, and  does  not  relate  to 
special  contracts  existing  when  the 
statute  took  effect,  and  such  special 
contracts  fixing  rates  terminate  on 
the  carrier  filing  a  schedule  of  rates. 
Minneapolis,  etc.,  R.  Co.  v.  Menasha 
Wooden  Ware  Co.,  159  Wis.  130,  160 
NW  411.  LRA1915F  732. 

4.  Louisville,  etc.,  R  Co.  v.  Gar- 
rett, 331  U.  S.  298,  34  SCt  48.  68  L. 
ed.  229;  Oregon  R.,  etc.,  Co.  v.  Camp- 
bell, 230  U.  S.  526.  33  SCt  1026,  57 
L.  ed.  1604  [aff  177  Fed.  218];  Mis- 
souri Rate  Cases.  230  U.  S.  474,  38 
SCt  976,  67  L.  ed.  1671;  Simpson  v. 
Shepard,  230  U.  S.  352,  83  SCt  729,  67 
L.  ed.  1511,  48  LRANS  1151.  AnnCas 
1916A  18;  Chicago,  etc..  R.  Co.  v. 
State  Public  Utilities  Commn.,  268 
111.  49,  108  NE  729;  Chicago,  etc.,  R. 
Co.  v.  State  Public  Utilities  Commn., 
267  111.  644,  108  NE  737. 

[a]  A  olear  and  elaborate  state- 
ment of  the  above  doctrine  is  found 
in  Simpson  v.  Shepard,  230  U.  S.  352, 
420.  33  SCt  729,  67  L.  ed.  1511,  Ann 
Casl916A  18  (where  It  was  said  by 
Justice  Hughes:  "Having  regard  to 
the  terms  of  the  Federal  statute,  the 
familiar  range  of  state  action  at  the 
time  It  was  enacted,  the  continued 
exercise  of  state  authority  in  the 
same  manner  and  to  the  same  ex- 
tent after  its  enactment,  and  the  de- 
cisions of  this  court  recognizing  and 
upholding  this  authority,  we  find  no 
foundation  for  the  proposition  that 
the  Act  to  Regulate  Commerce  con- 
templated interference  therewith. 
Congress  did  not  undertake  to  say 
that  the  Intrastate  rates  of  inter- 
state carriers  should  be  reasonable 
or  to  invest  its  administrative  agency 
with  authority  to  determine  their 
reasonableness.  Neither  by  the  orig- 
inal act  nor  by  its  amendment,  did 
Congress  seek  to  establish  a  unified 
control  over  interstate  and  Intrastate 
rates;  it  did  not  set  up  a  standard 
for  Intrastate  rates,  or  prescribe,  or 
authorize  the  Commission  to  pre- 
scribe, either  maximum  or  minimum 
rates  for  Intrastate  traffic.  It  can- 
not be  supposed  that  Congress 
sought  to  accomplish  by  indirection 
that  which  it  expressly  disclaimed, 
or  attempted  to  override  the  accus- 
tlmed  authority  of  the  States  with- 
out the  provision  of  a  substitute.  On 
the  contrary,  the  fixing  of  reasonable 
rates  for  intrastate  transportation 
was  left  where  It  had  been  found; 
that  is,  with  the  States  and  the 
agencies  created  by  the  States  to 
deal  with  that  subject"). 

6.  Consumers'  League  v.  Colo- 
rado, etc.,  R  Co.,  53  Colo.  64,  126  P 
577.  AnnCasl914A  1158. 

6.  Arkansas  Rate  Cases,  187  Fed. 
290  [rev  on  other  grounds  230  U.  S. 
653.  30  SCt  1030.  67  L.  ed.  1626]; 
Laurel  Fork.  etc..  R.  Co.  v.  West  Vir- 
ginia Transp.  Co..  26  W.  Va.  324. 

7.  Southern  Pac.  R.  Co.  v.  Bar- 
tine.  170  Fed.  725;  Frank  A.  Graham 
Ice  Co.  v.  Chicago,  etc.,  R.  Co.,  163 
Wis.  146.  140  NW  1097. 

8.  Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  579,  65  NE  470. 

9.  See  infra  }  630. 

10.  Burlington,  etc.,  R.  Co.  v.  Dey, 
82  Iowa  312,  48  NW  98,  31  AmSR 
477.  12  LRA  436. 
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related  tp  transportation  over  a  single  line.11  Never- 
theless, railroad  companies  are  not  subject  to  the 
absolute  control  of  the  legislature  as  to  rates  "for 
transportation.12  While  a  state,  in  prescribing  rates 
for  intra-state  traffic,  may  make  reasonable  classi- 
fications of  business13  and  may  exercise  a  wide 
discretion  in  prescribing  reasonable  rates,14  the 
control  exercised  must  be  reasonable  and  must 
afford,  just  and  reasonable  compensation  for  the 
services  performed  and  for  the  use  of  the  property 
devoted  to  the  business.15  General  power  to  legis- 
late on  the  subject  of  rates  and  charges  confers  no 
right  to  take  away  or  destroy  the  property  or  to 
annul  the  contracts  of  the  carrier  with  third  per- 
sons.16 Under  pretense  of  regulating  rates,  the 
state  cannot  require  a  common  carrier  to  carry 
persons  or  property  without  reward,  nor  can  they 
do  that  which  in  law  amounts  to  a  taking  of  private 
property  for  public  use  without  just  compensation 
or  without  due  process  of  law."  And  a  statute 
which  provides  that  rates  fixed  by  a  railroad  com- 
mission shall  be  final  and  conclusive  as  to  the  rea- 
sonableness of  the  rates,  and  that  the  question 
cannot  be  the  subject  of  judicial  inquiry,  is  void  as 
depriving  the  carrier  of  its  property  without  due 
process  of  law  and  as  depriving  .it  of  the  equal 
protection  of  the  law.18  But  while  the  enforcement 
by  a  state  of  a  general  scheme  of  maximum  rates 
so  unreasonably  low  as  to  be  unjust  and  unreason- 
able may  be  confiscation  and  amount  to  taking 
property  without  due  process  of  law,  the  state  has 
power  to  compel  a  railroad  company  to  perform  a 
particular  and  specified  duty  necessary  for  the  con- 
venience of  the  public,  even  though  it  may  entail 
some  pecuniary  loss.1*     And  the  fact  that  state 


statutes  fixing  railroad  rates  are  not  enforceable  as 
to  particular  railroads,  because  the  rates  as  applied 
to  such  roads  are  not  compensatory,  does  not  render 
them  invalid  as  to  other  roads.20 

[i  628]  2.  For  Interstate  Transportation.  While, 
as  already  shown,  a  state  may  within  constitutional 
limitations  fix  the  rates  which  may  be  charged  by  a 
common  carrier  for  transportation  wholly  within  its 
borders,21  it  has  no  power  to  regulate  or  fix  rates 
for  interstate  transportation,22  and  legislation  which 
assumes  so  to  do  is  unconstitutional  and  void.2* 
Congress  has  by  the  Interstate  Commerce  Act  cov- 
ered the  entire  field  of  rates  and  ratemaking  as  to 
interstate  commerce  and  superseded  state  legislation 
on  that  subject.  Hence  no  other  rates  can  be  pre- 
scribed or  controlled  by  the  states,  nor  can  eon- 
tracts  with  respect  to  such  rates  be  the  subject  of 
state  legislation.24  And  where,  by  reason  of  the 
interblending  of  interstate  and  intra-state  opera- 
tions of  interstate  carriers,  adequate  regulations  of 
interstate  rates  cannot  be  maintained  without  affect- 
ing intra-state  rates,  congress  may  determine  what 
regulation  shall  be  applied.25  Whether  an  order  of 
a  state  commission  governs,  particular  shipments 
depends  on  whether  the  traffic  is  interstate  or  intra- 
state, which  must  be  determined  by  the  facts  of 
each  case.2* 

[$  6291  3.  Power  to  Fix  Rates  as  Affected  by  Pro- 
visions of  Charter.  As  heretofore  intimated,  a  state 
in  granting  a  charter  to  a  common  carrier  may 
exempt  it  from  legislative  control  over  rates  charged 
for  transportation27  because  this  amounts  to  a  con- 
tract between  the  state  and  the  carrier,  the  obliga- 
tions of  which  cannot  be  impaired;28  but  the  exemp- 
tion must  be  made  in  the  charter  by  clear  and  un- 


11.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  257,  22  SCt  900, 
46  L.  ed.  1151. 

13.  Stone  v.  Natchez,  etc.,  R.  Co., 
62   Miss.   646. 

13.  Hocking-  Valley  R.  Co.  v.  State 
Public  Utilities  Commn.,  (Oh.)  110 
NE  952. 

14.  Northern  Pac.  R.  Co.  v.  North 
Dakota.  236  U.  S.  586,  35  SCt  429,  69 
L.  ed.  735,  AnnCasl916A  1. 

15.  U.  S. — Northern  Pac.  R.  Co.  v. 
North  Dakota,  236  U.  S.  686,  35  SCt 
429.  69  L.  ed.  735,  AnnCasl916A  1; 
Lake  Shore,  etc..  R  Ce.  v.  Smith,  173 
U.  S.  684,  19  SCt  565,  43  L.  ed.  858; 
Arkansas  Rate  Cases,  187  Fed.  290 
[rev  on  other  grounds  230  U.  S.  653, 
30  SCt  1030,  57  L.  ed.  1626];  South- 
ern Pac.  Co.  v.  Bartine,  170  Fed.  725; 
Southern  Pac.  Co.  v.  Board  of  R. 
Corars..  78  Fed.  236. 

111. — Chicago,  etc..  R  Co.  v.  State 
Public  Utilities  Commn.,  268  111.  49, 
108   NE   729. 

Ind. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  113.  87  NE 
966;  Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721. 

Mich. — Wellman  v.  Chicago,  etc., 
R.  Co..   83   Mich.   692.   47   NW  489. 

Nebr. — State  v.  Missouri  Pac.  R. 
Co..  29  Nebr.   550,   45   NW  785. 

N.  D. — State  v.  Minneapolis,  etc., 
R.  Co.,  19  N.  D.  57, 120  NW  874;  State 
v.  Northern  Pac.  R.  Co.,  19  N.  D.  45, 
120  NW  869,  26  LRANS  1001  and 
note. 

Oh. — Hocking-  Valley  R.  Co.  v. 
State  Public  Utilities  Commn.,  110 
NE  962. 

Or. — State  v.  Corvallis,  etc.,  R.  Co., 
69  Or.  450,  117  P  980. 

Pa. — Pennsylvania  R  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  68  A 
676.  15  LRANS  108  and  note. 

Vt. — State  v.  Central  Vermont  R 
Co.,  81  Vt.  463,  71  A  194,  130  AmSR 
1066. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Pen- 
dleton. 86  Va.  1004,  11  SE  1062. 

Wash. — State  v.  Great  Northern  R. 


Co.,  43  Wash.  658,  86  P  1056,  117 
AmSR  1084,   6   LRANS   908. 

W.  Va. — Coal,  etc.,  R  Co.  v.  Con- 
ley.  67  W.  Va.   129,  67  SE  613. 

Beesonablsness  of  rates  see  infra 
f   633  et  seq. 

16.  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  173  U.  S.  684,  19  SCt  566,  43 
L.  ed.  858. 

17.  Stone  v.  Farmers"  L.  &  T.  Co., 
116  U.  S.  307,  6  SCt  334.  388,  1191,  29 
L.  ed.  636. 

18.  Chicago,  etc.,  R.  Co.  v.  Min- 
nesota. 134  U.  S.  418.  10  SCt  462,  33 
L.  ed.   970. 

19.  Atlantic  Coast  Line  R.  Co.  v. 
North  Carolina  Corp.  Commn.,  206 
U.  S.  1,  27  SCt  586.  51  L.  ed.  933,  11 
AnnCas  398  [dist  Smyth  v.  Ames. 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
8191. 

20.  St.  Louis,  etc.,  R.  Co.  v.  Had- 
ley.  168  Fed.  317  [mod  on  other 
grounds  230  U.  S.  474,  33  SCt  975,  57 
L.  ed.  1571]. 

91.     See  supra  9   627. 

99.  U.  S. — Oregon  R.,  etc.,  Co.  v. 
Campbell.  230  U.  S.  626.  33  SCt  1026, 
57  L.  ed.  1604  [aft  177  Fed.  218): 
Wabash,  etc.,  R.  Co.  v.  Illinois,  118 
U.  S.  557,  7  SCt  4,  30  L.  ed.  244 
[overr  in  part  Peik  v.  Chicago,  etc., 
R.  Co.,  94  U.  S.  164.  24  L.  ed.  97); 
Sheldon  v.  Wabash  R.  Co.,  106  Fed. 
785-  Mobile,  etc.,  R.  Co.  v.  Sessions, 
28  Fed.  592;  Ex  p.  Koehler,  25  Fed. 
73;  Illinois  Cent.  R.  Co.  v.  Stone,  20 
Fed.  468:  Farmers'  L.  &  T.  Co.  v. 
Stone,  20  Fed.  270  [rev  on  other 
grounds  116  U.  S.  307,  6  SCt  334,  388, 
1191,  29  L.  ed.  636];  Louisville,  etc., 
R.  Co.  v.  Tennessee  R.  Commn.,  19 
Fed.  679;  Kaelser  v.  Illinois  Cent.  R. 
Co..  18  Fed.  161,  5  McCrary  496.     , 

111. — Chicago,  etc.,  R.  Co.  v.  State 
Public  Utilities  Commn.,  268  111.  49, 
108  NE  729. 

Ind.— Wabash  R.  Co.  v.  Priddy,  179 
Ind.  483,  101  NE  724;  Chicago,  etc., 
R  Co.  v.  State  R.  Commn.,  175  Ind. 
630,  96   NE  364. 

Iowa. — State    v.    Chicago,    etc.,    R 


Co.,  70  Iowa  162,  30  NW  398;  Carton 
v.  Illinois  Cent.  R.  Co.,  69  Iowa  148. 
13  NW  67.  44  AmR  678. 

Kan. — Hardy  v.  Atchison,  etc,  R 
Co.,  32  Kan.  698.  5  P  6. 

Mass. — Com.  v.  Housatonlc  R  Co., 
143  Mass.   264,  9  NE  547. 

Mich — Ann  Arbor  R.  Co.  v.  Michi- 
gan  R.  Commn.,   127   NW   746. 

Minn. — State  v.  Chicago,  etc,  R 
Co.,  40  Minn.  267,  41  NW  1047.  12 
AmSR  730,  3  LRA  238. 

Mo. — Stanley  v.  Wabash,  etc,  R 
Co.,  100  Mo.  435,  13  SW  709,  8  LRA 
549;  Greason  v.  St.  Louis,  etc.,  R 
Co.,  112  Mo.  A.  116,  86  SW  722. 

N.  C. — McGwigan  v.  Wilmington, 
etc.,  R.  Co.,  95  N.  C.  428.  69  AmR 
247. 

S.  C. — Hall  v.  South  Carolina  R 
Co.,  26  8.  C.  664;  Railroad  Comrs.  v. 
Chester,  etc.,  R  Co.,  22  S.  C.  220. 

83.  Mobile,  etc,  R.  Co.  v.  '  Ses- 
sions, 28  Fed.  592;  Hardy  v.  Atchi- 
son, etc.,  R.  Co..  32  Kan.  698,  5  P  6. 
And  see  cases  passim  this  section. 

84.  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  483,  101  NE  724.  See  also  supra 
1   42. 

[a]  Prior  to  federal  legislation 
on  the  subject  a  state  statute  fixing 
rates  was  not  objectionable  merely 
on  the  ground  that  It  might  inci- 
dentally affect  commerce  between 
the  states,  if  it  did  not  attempt  to 
regulate  such  commerce.  Atty.-Gen. 
v.  Old  Colony  R  Co.,  160  Mass.  42, 
35  NE  262,  22  LRA  112.  To  same 
effect  Louisville,  etc.,  R.  Co.  v.  Mis- 
sissippi, 133  U.  S.  587,  10  SCt  348.  33 
L.  ed.  784. 

85.  Chicago,  etc.,  R.  Co.  v.  State 
Public  Utilities  Commn..  268  111.  41. 
108  NE  729. 

96.  Oregon  R.,  etc.,  Co.  v.  Camp- 
bell, 230  U.  S.  625.  33  SCt  1026.  (7 
L.  ed.  1604   [aft  177  Fed.  218]. 

37.     See  supra  |   627. 

98.  Philadelphia,  etc.,  R  Co.  v. 
Bowers,  9  Del.  606  (holding  that 
where  the  right  to  adjust  the  tariff 
of  charges  for  the  carrier  of  freight 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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mistakable  language  inconsistent  with  the  exercise 
of  such  power  by  the  legislature.29  A  general  char- 
ter provision  giving  power  to  charge  and  collect 
tolls  necessarily  implies  that  the  charges  shall  be 
reasonable,  and  does  not  detract  from  the  power  of 
the  state  through  its  legislation,  or  the  agency  law- 
fully constituted  thereby,  to  prescribe  reasonable 
rates  to  be  observed  by  the  carrier.80  The  power  to 
regulate  rates  is  continuing  in  its  nature  and  cannot 
be  bargained  away  except  by  words  of  positive 
grant  or  something  equivalent  thereto,  and  if  there 
is  a  reasonable  donbt  it  must  be  resolved  in  favor 
of  the  existence  of  the  power.31  Where  the  exclu- 
sive power  of  fixing  rates  is  not  conferred  on  the 
carrier  in  express  terms  by  statute  or  by  charter, 
the  state  may  afterward  pass  laws  regulating  such 
rates.32  Charters  are  taken  subject  to  constitutional 
provisions  existing  at  the  time  they  are  granted 
which  authorize  the  legislature  to  pass  laws  estab- 
lishing reasonable  maximum  rates  of  charges.3*  And 
notwithstanding  the  right  is  conferred  on  the  car- 
rier by  its  charter  to  regulate  its  rates,  the  state 


is  granted  as  an  absolute  discretion 
of  the  carrier,  an  act  of  the  legisla- 
ture which  assumes  to  regulate  such 
charges  impairs  the  obligation  of  the 
contract);  Mississippi  R  Commn.  v. 
Gulf.  etc..  R.  Co.,  78  Miss.  750,  29  S 
789  (holding  that,  where  the  charter 
of  a  railroad  company  Axes  the  limits 
of  rates  which  ft  may  charge,  the 
railroad  commission  has  no  power  to 
flx  the  rates  lower  than  those  pre- 
scribed by  the  charter);  Pennsyl- 
vania R.  Co.  v.  Philadelphia  County, 
!20  Pa.  100,  68  A  676,  15LRANS  108 
(holding  that,  under  the  constitution 
prohibiting  the  legislature  from 
altering  or  revoking  corporate  char- 
ters in  such  a  manner  as  to  work 
injustice  to  the  Incorporators,  an  act 
prescribing  '  maximum  passenger 
rates  for  railroads  lower  than  the 
rates  the  corporation  was  authorised 
to  charge  by  its  charter  may  be  un- 
constitutional, although  the  rates 
prescribed  are  not  so  low  as  to  be 
confiscatory). 

89.  Covington,  etc.,  Tump.  Road 
Co.  v.  ^anford,  164  U.  S.  678,  17  SCt 
!  198.  41  L.  ed.  560:  Minneapolis  East- 
ern R.  Co.  V.  Minnesota,  134  U.  S. 
467,  10  SCt  473,  33  L.  ed.  986:  Geor- 
gia R-,  etc.,  Co.  v.  Smith,  128  U.  S. 
174.  9  SCt  47.  82  L.  ed.  377;  Chicago, 
etc.  R.  Co.  v.  Cutts,  94  U.  S.  156,  24 
L  ed.  94;  Indianapolis  v.  Navin,  161 
Ind.  139.  47  NE  525,  51  NE  80,  41 
LRA  337. 

(a]  Applications  of  rule. — (1)  A 
statute  which  grants  to  a  railroad 
company  the  right  "from  time  to 
time  to  fix,  regulate,  and  receive  tolls 
and  charges  by  them  to  be  received 
for  transportation,"  does  not  de- 
prive the  state  of  its  power,  within 
the  limits  of  its  general  authority, 
as  controlled  by  the  constitution  of 
the  United  -States,  to  act  on  the 
reasonableness  of  the  tolls  and 
charges  so  fixed  and  regulated.  Stone 
t.  Farmers'  L.  &  T.  Co.,  116  U.  S. 
307.  6  SCt  334,  388,  1191,  29  L.  ed. 
<36.  (2)  An  amendment  to  the 
charter  of  a  railroad  company  au- 
thorizing it  to  make  by-laws,  rules, 
and  regulations  for  the  conduct  of 
Us  business  not  in  conflict  with  the 
constitution  and  laws  of  the  United 
States,  and  by  its  by-laws  to  estab- 
lish rates  of  toll  for  the  convenience 
of  persons  and  property,  will  not  be 
construed  to  be  a  grant  of  immu- 
nity from  legislative  control  as  to 
rates  of  fare  and  freight.  Illinois 
Cent.  R.  Co.  v.  Illinois,  108  U.  S.  641, 
2  SCt  839,  27  L.  ed.  818;  Ruggles  v. 
Illinois.  108  U.  S.  526,  2  SCt  832,  27 
L  ed.  812.  (3)  A  provision  In  a 
charter  that  the  directors  of  a  cor- 
poration shall  have  power  to  make 
all  needful  rules,  regulations,  and 
by-laws  touching  "the  rates  of  toll 
and  the  manner  of  collecting  the 
same"  does  not  constitute  an  lrre- 
pealable  contract  with  the  corpora- 


tion, exempting  it  from  all  future 
legislative  control  In  the  matter  of 
regulating  and  collecting  tolls.  Chi- 
cago, etc.,  R.  Co.  v.  Minnesota,  184 
U.  S.  418,  10  SCt  462,  82  L.  ed.  970 
[aft  38  Minn.  281,  37  NW  782].  (4) 
The  charter  of  a  railroad  company 
giving  it  the  exclusive  right  of 
transportation  "provided,  that  the 
charge  of  transportation  or  convey- 
ance shall  not  exceed"  certain  speci- 
fied rates,  does  not  constitute  a  con- 
tract between  the  state  and  the  com- 
pany that  the  latter  may  charge 
whatever  rates  it  chooses. within  the 
prescribed  limits,  but  in  effect  is  a 
provision  that  if  the  company  should 
exceed  those  limits  the  "exclusive 
right"  may  be  forfeited.  Georgia  R., 
etc.,  Co.  v.  Smith,  128  U.  S.  174,  179, 
9  SCt  47,  32  L.  ed.  377. 

30.  Southern  Pac.  Co.  v.  Campbell, 
280  U.  S.  637,  33  SCt  1027.  67  L.  ed. 
1610;  State  v.  Southern  Pac.  Co.,  23 
Or.  424.  31  P  960. 

31.  Stone  v.  Farmers'  L.  t-.  T.  Co., 
116  U.  S.  307,  «  SCt  834,  388.  1191, 
29  L  ed.  991. 

33.  Georgia  R,  etc.,  Co.  v.  Smith, 
128  U.  S.  174,  9  SCt  47.  32  L  ed. 
377;  Chicago,  etc.,  R.  Co.  ▼.  Atty.- 
Gen.,  5  F.  Cas.  No.  2.666  [aft  94  U. 
S.  165,  24  L.  ed.  94]. 

33.  Wellman  v.  Chicago,  etc,  R. 
Co.,  83  Minn.  692.  47  NW  489. 

84.  Mississippi  R.  Commn.  v. 
Gulf,  etc.,  R  Co.,  78  Miss.  750.  29  S 
789;  Stone  v.  Natchez,  etc.,  R.  Co., 
62  Miss.  646;  Stone  v.  Yazoo,  etc.,  R. 
Co.,  62  Miss.  607,  62  AmR  193. 

Visitor!*!  supervision,  of  corpora- 
tions see   generally  Corporations. 

36.  Terre  Haute,  etc.,  R.  Co.  v. 
Indiana,  194  U.  S.  679,  24  SCt  767,  48 
L.  ed.  1124  [rev  169  Ind.  438,  66  NE 
401]. 

36.  Delegation  of  power  to  regu- 
late and  control  la  general  see  supra 
i    39. 

37.  V.  S. — Chicago,  etc.,  R  Co.  v. 
Minnesota,  124  U.  S.  418,  10  SCt  462, 
36  I*.  ed.  970;  Stone  v.  Farmers'  L. 
&  T.  Co.,  116  U.  S.  807.  6  SCt  334, 
388,  1191.  29  L.  ed.  636;  Munn  v. 
Illinois.  94  U.  S.  118,  24  L.  ed.  77; 
Grand  Trunk  R.  Co.  v.  Michigan  R 
Commn.,  198  Fed.  1009;  Arkansas 
Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  663,  36  SCt 
1080,  67  L.  ed.  1625]:  Southern  Pac. 
Co.  v.  Bartine.  170  Fed.  725;  Tilley 
v.  Savannah,  etc,  R.  Co.,  6  Fed.  641, 
4  Woods  427. 

Ark. — Chapman,  etc..  Lumber  Co. 
v.  Joneaboro,  etc.,  R.  Co..  97  Ark. 
300,  133  SW  1119;  Chicago,  etc.,  R. 
Co.  v.  McElroy,  92  Ark.  600,  123  SW 
771. 

Colo. — Consumers'  League  v.  Colo- 
rado, etc..  R.  Co.,  53  Colo.  64,  125  P 
677.  AnnCasl914A  1158. 

Fla. — State  v.  Florida  East  Coast 
R.  Co.,  69  Fla.  480,  68  S  729;  State  v. 
Jacksonville    Terminal    Co.,    41    Fla. 


may  nevertheless  exercise  visitorial  powers  over  the 
carrier  tc  see  that  it  keeps  within  its  charter  limits.34 
Where  a  carrier  surrenders  a  charter  containing  a 
provision  that  the  legislature  may  so  regulate  its 
tolls  that  not  more  than  a  certain  percentage  shall 
be  divided  as  profits  to  the  stockholders  and  that 
the  surplus  shall  be  paid  over  to  the  state,  and 
accepts  a  new  charter  without  any  such  provision, 
and  up  to  that  time  there  had  not  been  any  attempt 
on  the  part  of  the  state  to  regulate  the  tolls  or  to 
demand  surplus  earnings,  the  carrier  is  free  from 
liability  under  the  original  charter,  and  subsequent 
legislation  attempting  to  amend  the  charter  or  the 
general  railroad  law  cannot  affect  its  constitutional 
rights.35 

[*,  630]  4.  Delegation  of  Power.38  The  power 
which  a  state  legislature  has  to  regulate  or  fix  rates 
for  intranstate  traffic  can  be  exercised  through  a 
commission  which  the  state  may  authorize  to  act  in 
the  matter;37  and  a  constitutional  provision  ex- 
pressly authorizing  the  establishment  of  a  commis- 
sion to  regulate  or  fix  rates  is  merely  declaratory 

877,  27  S  226  (construing  statute); 
Storrs  v.  Pensacola  R.  Co.,  29  Fla. 
617,  11  S  226. 

111. — Chicago,  etc.  R.  Co.  v.  Jones, 
149  111.  361,  37  NE  247,  41  AmSR  278, 
21   LRA  141. 

Ind. — Southern  R.  Co.  v.  State  R. 
Commn.,   42   Ind.   A.   90,   83   NE   721; 
Chicago,    etc,    R.    Co.    v.    State    R.  ' 
Commn.,   38  Ind.   A   439,   78   NE   338, 
79  NE  52. 

Iowa. — Chicago,  etc,  R.  Co.  v.  Dey, 
38  Fed.  656  (construing  Iowa  stat- 
ute). 

Mich. — Detroit,  etc.  R.  Co.  v.  State 
R.  Commn.,  171  Mich.  386,  137  NW 
329 

Mo. — State  v.  Public  Service 
Commn.,  259  Mo.  704,  168  SW  1156. 

Okl. — Chicago,  etc,  R.  Co.  v.  Fil- 
son,  36  Okl.  89,  128  P  298. 

Va. — Norfolk,  etc..  Belt  Line  R.  Co. 
v.  Com.,  103  Va.  289,  49  SE  39. 

Wash. — State  v.  State  R.  Commn., 
62  Wash.  33,  100  P  184. 

[a]  Advantages  of  regulation  by 
oommlssion. — (1 )  "Justice  will  be 
more  likely  done  if  this  power  of  fix- 
ing rates  Is  vested  in  a  body  of  con- 
tinual session  than  if  left  with  one 
meeting  only  at  stated  and  long  In- 
tervals. Such  a  power  can  change 
rates  at  any  time,  and  thus  meet  the 
changing  conditions  of  circum- 
stances. Chicago,  etc.,  R  Co.  v. 
Dey,  35  Fed.  866,  875,  1  LRA  744. 
(2)  "And  that,  as  the  reasonableness 
of  rates  changes  with  circumstances 
and  .legislatures  cannot  be  continu- 
ously in  session,  the  requirement, 
that  the  statute  Itself  shall  flx  the 
charges,  might  preclude  the  legis- 
lature from  the  use  of  the  agencies 
necessary  to  perform  the  duty  Im- 
posed upon  it  by  the  constitution;  in 
short,  that  the  legislature  may  au- 
thorize others  to  do  things  which  it 
might  properly,  but  can  not  conven- 
iently or  advantageously  do  Itself." 
Chicago,  etc.,  R.  Co.  v.  Jones,  149 
111.  361,  378,  37  NE  247,  41  AmSR 
278.  24  LRA  141. 

[b]  Companies  subject  to  regula- 
tion.— A  transportation  company,  the 
business  of  which  consisted  of  con- 
ducting a  switch  line  and  hauling 
cars  to  and  from  Industries  with 
which  it  had  established  switch  con- 
nections, but  which  observed  the 
usual  custom  of  placing  cars  in 
position  to  be  weighed  on  consignees' 
or  shippers'  individual  track  scales, 
which  scale  service  was  necessary  to 
the  due  delivery  of  goods,  is  sub- 
ject to  regulation  as  to  rates,  and  a 
commission  vested  with  power  by  the 
constitution  has  authority  to  fix  the 
charges  for  placing  the  cars  in  posi- 
tion on  such  scales.  Norfolk,  etc., 
Belt  Line  R.  Co.  v.  Com.,  103  Va.  289, 
49  SE  89. 

[c]  Vising-  rates  In  perpetuity. — 
If  the  freight  rates  fixed  by  the  com- 
mission are  in  perpetuity,  this  would 
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of  the  power'of  the  state  which  exists  independently 
of  any  sueh  provision.88  Such  a  commission  is 
merely  an  administrative  board  created  by  the 
state  to  carry  into  effect  the  will  of  the  stafe  as  ex- 
pressed by  its  legislation.89  The  power  conferred  on 
it  is  neither  legislative  nor  judicial,40  and  hence  the 
delegation  of  such  power  is  not  unconstitutional  as 
conferring  on  the  commission  judicial  or  legislative 
functions."  The  commission  has  such  power  only 
as  is  conferred  on  it  either  expressly  or  by  fair 
implication,43  and  must  be  exercised  in  strict  accord- 
ance with  the  statute  conferring  the  power;48  and 


where  power  is  conferred  on  it  to  make  and  promul- 
gate rates,  the  rates  must  be  made  general  in  their 
nature  and  applicable  alike  to  all  persons  and  cor- 
porations under  like  circumstances,  and  must  not  in 
terms  be  made  applicable  to  only  one  person  or  cor- 
poration to  the  exclusion  of  other  persons  or  corpo- 
rations under  like  circumstances.44  The  power  of  a 
state  railroad  commission  to  fix  rates  is  in  subordi- 
nation to  constitutional  or  statutory  provisions  pro- 
hibiting discrimination  between  long  and  short 
hauls.  Where  the  commission  makes  a  valid  order 
for  the  observance  of  freight  rates  made  and  pro- 


not  affect  their  validity  until  chang- 
ing conditions  affect  the  right  of  the 
carrier.  "If  they  were  reasonable 
and  just,  and  the  commissioners  had 
the  power  to  make  them,  they  would 
stand  until  changing  conditions 
would  affect  the  rights  of  the  rail- 
road company.  If  the  rates  were 
established  in  the  first  Instance  by 
the  Legislature,  they  would  neces- 
sarily be  In  perpetuity,  that  Is,  they 
would  stand  until  changed  by  legis- 
lative enactment,  or  declared  void:  by 
the  court  as  being  confiscatory;  and 
If  they  were  reasonable  and  Just, 
this  could  not  be  done."  Southern 
R.  Co.  v.  State  R.  Commn.,  42  Ind. 
A.   90,   83   NE  721,  724. 

38.  Chicago,  etc..  R.  Co.  v.  Jones, 
149  111.  361,  37  NE  247,  41  AmSR 
278,  24  LRA  141;  State  v.  State  R 
Commn.,  52  Wash.  33,  100  P  184. 

39.  Reagan  v.  Fanners'  L.  &  T. 
Co.,  154  U.  S.  382,  14  SCt  1047,  38  L. 
ed.    1014. 

40.  Fla. — McWhorter  v.  Pensa- 
cola,  eto.,  R.  Co.,  24  Fla.  417,  5  S  129, 
12  AmSR  220,  2  LRA  504. 

Ga. — Georgia  R.  Co.  v.  Smith,  70 
Ga.    694. 

111. — Chicago,  etc.,  R.  Co.  v.  Jones, 
149  111.  361,  37  NE  247,  41  AmSR 
278,  24  LRA  141.  But  see  Chicago, 
etc.,  R  Co.  v.  State  Public  Utilities 
Commn..  268  111.  49,  57,  108  NE  49 
(where  it  was  said:  "The  power  to 
fix  rates  Is  legislative,  whether  ex- 
ercised by  the  legislature  directly  or 
by  an  administrative  body  under  del- 
egated authority.  The  fixing  of 
rates  is  not  a  judiolal  function,  and 
the  right  to  review  the  conclusion 
of  the  legislature  or  an  administra- 
tive body  is  limited  to  determining 
whether  the  board  acted  within  the 
scope  of  its  authority  or  the  order 
Is  without  foundation  in  the  evi- 
dence, or  a  constitutional  right  of 
the  carrier  has  been  infringed  upon 
by  fixing  rates  which  are  confisca- 
tory or  Insufficient  to  pay  the  cost 
of  the  traffic  and  return  to  the  car* 
rier  a  reasonable  profit  on  the  in- 
vestment"). 

Kan. — State  v.  Missouri  Pac.  R. 
Co.,  76  Kan.   467,   92   P  606. 

La. — Whitehurst  v.  Texas,  etc.,  R 
Co.,  181  La.  119,  69   S  42. 

41.  Storrs  v.  Pensacola,  etc.,  R. 
Co.,  29  Fla.  617,  11  S  226;  McHoorter 
v.  Pensacola,  etc.,  R  Co.,  24  Fla.  417, 
5  S  129,  12  AmSR  220,  2  LRA  504; 
Chicago,  etc.,  R.  Co.  v.  Jones,  149  111. 
361.  J7  NE  247.  41  AmSR  278.  24 
LRA  141. 

43.  Zuber  v.  Southern  R.  Co.,  9 
Ga.  A.  639,  71  SE  937:  People  v.  Chi- 
cago, etc.,  R.  Co.,  270  111.  232,  110 
NE  321 

[al  Increasing  rates. — (1)  Under 
the  Missouri  Public  Utilities  Act  SI 
47,  60,  127,  which  provides  that  the 
public  service  commission  is  em- 
powered to  authorize  a  carrier  to 
charge  greater  rates  than  the  maxi- 
mum rates  prescribed  In  Rev.  St. 
(1909)  SI  31,  32  et  seq,  where  such 
maximum  rates  do  not  provide  a  rea- 
sonable return  on  the  value  of  the 
property,  "the  Legislature  could 
delegate  to  the  commission,  as  an  ad- 
ministrative body,  the  power  to  as- 
certain facts  warranting  a  readjust- 
ment of  rates  In  accordance  with 
general  statutory  rules  anounced  by 
the  lawmaker  (as  Is  the  case  here), 
and  that  when  such  rate  was  so  as- 


certained the  modification  of  rates 
contemplated  by  the  statute  might 
take  effect  under  the  orders  of  the 
commission  despite  the  elder  stat- 
utes. This  leaves  statutory  maxi- 
mum rates  In  force  until  facts  es- 
tablished before  the  commission  call 
into  play  the  modifications  contem- 
plated by  the  Utilities  Act.  In  no 
other  way  can  the  statute  be  given 
vigor  and  be  made  a  complete  and 
rounded  scheme  adjusting  itself  to 
meet  the  form  and  pressure  of  the 
facts  in  each  particular  case  and 
subserving  right  ends.  If  the  re- 
sult reached  aids  a  crippled  and  dis- 
tressed public  service  corporation  on 
the  one  hand  In  a  given  case,  or  a 
distressed  and  harassed  public  on 
the  other  in  another  given  case, 
then.  In  either  event,  justice  is 
done."  State  v.  State  Public  Service 
Commn.,  259  Mo.  704-  728,  168  SW 
1166.  (2)  N.  H.  L.  (1883)  c  100  i 
17,  L.  (1889)  c,  5  i  17m.  and  Pub.  St. 
(1901)  c  166  !  42,  providing,  relative 
to  railroads,  the  consolidation  of 
which  is  thereby  authorized,  that 
the  existing  rates  for  fares  and 
freights  shall  not  be  Increased  on 
any  part  of  the  roads  leased  or 
united,  apply  to  the  aggregate  rates 
for  all  freight  and  passenger  traffic, 
and  not  to  specific  rates  for  partic- 
ular commodities  or  routes,  espe- 
cially in  view  of  L.  (1883)  c  101  f  4, 
creating  the  board  of  railroad  com- 
missioners and  authorizing  It  to  fix 
tables  of  maximum  charges  for  the 
transportation  of  passengers  and 
freight  and  to  change  them  from 
time  to  time  as  the  public  good  may 
require,  and  in  view  of  the  fact  that 
prior  to  1883,  the  legislature  had 
never  attempted  to  regulate  rates  in 
detail.  Clough  v.  Boston,  etc.,  R. 
Co.,  77  N.   H.  222,  90  A  863. 

[b]  Declaring  •slating'  rates  ille- 
gaL— Under  St.  (191lT|  1797-87m, 
providing  for  a  refund  of  excessive 
freight  charges,  the  railroad  com- 
mission may  find  any  rate  which  is 
not  just  and  reasonable  In  accord- 
ance with  5  1797-8  to  be  Illegal. 
Chicago,  etc.,  R.  Co.  v.  Railroad 
Commn.,  166  Wis.  47,  145  NW  216,  974. 

[c]  Charge*  for  dipping  cattle*— 
The  dipping  of  cattle  In  vats  by  a 
railroad  company  transporting  them 
from  points  below  the  quarantine 
line  to  points  above  it,  under  quaran- 
tine regulations  prescribed  by  law. 
Is  so  involved  in  the  carriage  of  such 
cattle  as  to  constitute  a  part  of  the 
carrier's  public  service,  and  the  cor- 
poration commission  has  power  to 
fix  a  reasonable  charge  to  be  paid  by 
shippers  to  the  carrier  for  the  dip- 
ping of  cattle  brought  above  the 
quarantine  line  before  delivery. 
Midland  Valley  R.  Co.  v.  State.  35 
Okl.  672,  130  P  803. 

[d]  Establishing  joint  rates, — 
Such  part  of  L.  (1896)  c  91.  as  au- 
thorizes the  state  railroad  and  ware- 
house commission  to  establish  by 
order  joint  through  rates  for  the 
transportation  of  freight  over  any 
two  or  more  connecting  lines  of  rail- 
way within  this  state,  and  to  compel 
obedience  thereto,  does  not  violate 
any  of  the  constitutional  provisions, 
federal  or  state.  State  v.  Minneap- 
olis, etc.,  R.  Co..  80  Minn.  191,  83 
NW  60,  89  AmSR  514  [aff  186  U.  S. 
257.  22  SCt  900.  46  L.  ed.  1161]. 

[e]  lowering       joint       rates.— A 


state  legislature  may  authorize  its 
railroad  commission  to  reduce,  at 
unreasonable,  a  joint  through  rate  • 
agreed  on  by  two  or  more  railroads, 
and  to  apportion  the  same  among  the 
several  railroad  companies  inter- 
ested. Minneapolis,  etc.,  R  Co.  t. 
Minnesota,  186  U.  S.  257,  22  SCt  900, 
46  L.  ed.  1151  [aff  80  Minn.  191,  81 
NW  60,  89  AmSR  614]. 

[f]  Fixing  rates  for  lone  and 
short  hauL—  (1)  L.  (1871-1872)  p 
618,  as  amended  by  L.  (1911)  p  471, 
providing  that  the  railroad  and  ware- 
house commission  shall  make  a 
schedule  of  reasonable  maximum 
rates  for  transportation,  and  by  i  26 
making  it  unlawful  for  a  common 
carrier  to  charge  or  receive  a  greater 
compensation  for  a  shorter  than  for 
a  longer  distance,  but  authorizing 
the  commission  to  permit  a  carrier 
to  charge  less  for  longer  than  for 
shorter  distances  and  to  prescribe 
the  extent  to  which  it  might  be  re- 
lieved from  the  operation  of  that 
section,  does  not,  in  the  absence  of  a 
complaint  of  unreasonable  rates,  con- 
fer on  the  commission  power  to 
make  an  order  compelling  a  carrier 
which  had  established  a  zone  within 
the  limit  of  fifty-five  miles  from 
Chicago,  from  points  within  which 
It  charged  a  certain  rate  for  ship- 
ping sand  and  gravel,  to'  extend  such 
zone  so  as  to  Include  a  point  ninety 
miles  from  Chicago,  In  order  to  pre- 
vent what  the  commission  found  to 
be  an  unjust  discrimination  against 
a  shipper  at  such  point.  People  t. 
Chicago,  etc..  R.  Co.,  270111.  232,  110 
NE  321.  (2)  Under  L.  (1873)  p  1J8 
I  2  providing  that.  If  any  rail- 
road corporation  shall  make  unjust 
discrimination  In  rates,  it  shall  be 
liable  to  penalties  increasing  with 
each  subsequent  offense  as  provided 
in  the  act,  S  7  requiring  the  railroad 
and  warehouse  commissioners  per- 
sonally to  investigate  and  prosecute 
violations  of  the  act,  and  I  8  provid- 
ing that  the  commission  shall  make 
schedules  of  reasonable  maximum 
rates  and  that  in  all  suits  brought 
against  railroad  corporations  for 
unjust  discriminations  the  schedules 
are  to  be  prima  facie  evidence  of 
reasonableness,  the  railroad  and 
warehouse  commission  has  no  power 
to  make  an  order  compelling  a  car- 
rier to  extend  a  cone  of  rates  for 
the  shipment  of  sand  and  gravel,  so 
as  to  include  a  point  outside  thereof, 
in  order  to  prevent  unjust  discrimi- 
nation against  a  shipper  at  such 
point,  since  the  question  as  to 
whether  the  act  is  violated  Is  for  the 
jury,  and  not  for  the  commission. 
People  v.  Chicago,  etc.,  R.  Co.,  supra. 

43.  Central  of  Georgia  R.  Co.  v. 
Georgia   R.   Commn.,    216   Fed.   421. 

[a]  STotloe  and  hearing  are  neces- 
sary to  the  validity  of  an  action  by 
the  Georgia  railroad  commission, 
changing  a  freight  classification  of  a 
railroad  company  doing  business 
within  the  state  so  as  to  reduce  the 
freight  rates,  under  authority  con- 
ferred by  the  Georgia  Railroad  Com- 
mission Law  (Acts  [1879]  p  12S.  as 
amended  by  Acts  [1907]  p  72).  Cen- 
tral of  Georgia  R.  Co.  v.  Georgia,  R. 
Commn.,    215   Fed.   421. 

44.  State  v.  Atlantic  Coast  Line 
R.  Co.,  61  Fla.  678,  40  S  875. 

46.  California  Adjustment  Co.  v. 
Southern  Pac.  Co.,  226  Fed.  349. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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mulgated  by  it,  it  is  the  duty  of  the  carrier  to  obey 
such  order  and  to  comply  with  all  its  requirements.'1 

Interstate  traffic  Power  to  fix  or  regulate  rates 
for  interstate  traffic  cannot  be  delegated  to,  or  ex- 
ercised by,  a  state  railroad  commission.47 

[i  631]  D.  Power  of  Federal  Government  to  Fix 
or  Regulate  Bates.  The  federal  government  under 
the  constitution  has  inherent  power  to  regulate  inter- 
state rates.*"  And  even  contracts  between  private 
parties  and  common  carriers  fixing  compensation  to 
be  paid  for  transportation,  although  made  under 
federal  authority,  are  made  subject  to  the  right  of 
the  federal  government  to  modify  or  annul  them 
under  the  sovereign  power  to  regulate  rates.**  As 
shown  in  a  preceding  section,  the  act  to  regulate 
commerce  except  in  one  detail  leaves  common  car- 
riers, as  they  were  at  common  law,  free  to  fix  their 
own  rates.80 

[4  632]  E.  Reciprocal  Righto  of  Public  and  Car- 
rier in  Respect  of  Service  and  Rate  of  Oompensa- 

46.  State  v.  Atlantic  Coast  Line 
R.  Co.,  51  Fla.  578,  40  S  875;  State  v. 
Atlantic  Coast  Line  R.  Co.,  48  Fla. 
114.  37  S  652. 

47.  Mobile,  etc.,  R.  Co.  v.  Ses- 
sions, 28  Fed.  592;  State  v.  Chicago, 
etc,  R.  Co..  40  Minn.  267,  41  NW 
1047.  12  AmSR  7S0,  3  LRA  238;  Mer- 
rill v.  Boston,  etc.,  R.  Co.,  63  N.  H. 
259. 

48.  Shepard  v.  Northern  Pac.  R. 
Co.,  184  Fed.  765  [mod  on  other 
grounds  230  U.  S.  352,  33  SCt  729,  57 
L.  ed.  15111. 

49.  Louisville,  etc.,  R.  Co.  v. 
Mottely,  219  U.  S.  467,  31  SCt  265, 
55  L.  ed.  297.  34  LRANS  671. 

fauna:  of  stats  to  modify  or  annul 
contracts  under  power  to  regulate 
mtea  see  supra  i  627. 

50.  See  supra  J  625. 
61.     Arkansas  Rate  Cases,  187  Fed. 

210  [rev  on  other  grounds  230  TJ.  S. 
553.   30   SCt  1030,  67   L.  ed.   1625]. 

"It  is  wrong  for  the  carrier  to 
charge  as  freight  'all  the  traffic  will 
bear,  "  and  'Tt  is  quite  as  repre- 
hensible for  the  shipper  to  demand 
of  the  carrier  all  its  service  will 
bear.  The  law  wisely  fixes  reason 
and  fair  dealing  as  the  standard 
governing  the  demands  of  both  par- 
ties." Service  Lumber  Co.  v.  Sump- 
.  ter  Valley  R.  Co.,  67  Or.  63,  92,  135 
P  539. 

52.  TJ.  S. — Interstate  Commerce 
Commn.  v.  Stickney,  215  U.  S.  98,  30 
SCt  66.  54  L.  ed.  112;  Southern  R.  Co. 
v.  St.  Louis  Hay,  etc.,  Co.,  214  U.  S. 
297,  29  SCt  678,  53  L.  ed.  1004;  Min- 
neapolis, etc.,  R.  Co.  v.  Minnesota, 
186  U.  8.  257,  22  SCt  900,  46  L.  ed. 
1151:  Smyth  v.  Ames.  169  U.  S.  466, 
18  SCt  418,  42  L.  ed.  819  (leading 
case);  Covington,  etc.,  Turnp.  Road 
Co.  v.  Sanford,  164  U.  S.  578,  17  SCt 
198,  41  L.  ed.  660;  Texas,  etc.,  R.  Co. 
v.  Interstate  Commerce  Commn.,  162 
TJ.  S.  197,  16  SCt  666,  40  L.  ed.  940; 
Reagan  v.  Farmers'  Loan  &  T.  Co., 
164U.  S.  362,  14  SCt  1047,  38  L.  ed. 
1014:  Northern  Pac.  R.  Co.  v.  Lee, 
199  Fed.  621;  Trust  Co.  of  America  v. 
Chicago,  etc.,  R.  Co.,  199  Fed.  693; 
Western  R.  Co.  v.  Alabama  R. 
Commn.,  197  Fed.  954;  Arkansas  Rate 
Cases,    187    Fed.    290    [rev    on    other 

f rounds  230  U.  S.  553,  33  SCt  1030, 
7  L.  ed.  1625];  Missouri,  etc.,  R.  Co. 
v.  Love,  177  Fed.  493  [art  185  Fed. 
321.  107  CCA  403  (certiorari  den  220 
TJ.  S.  618.  31  SCt  721,  55  L.  ed.  612)]; 
Southern  Pac.  Co.  v.  Bar  tine,  170 
Fed.  725:  In  re  Arkansas-  R.  Rates, 
168  Fed.  720;  St.  Louis,  etc.,  R.  Co.  v. 
Hadley,  168  Fed.  317  [mod  on  other 
grounds  230  U.  S.  474,  33  SCt  975,  57 
L.  ed.  1571];  Missouri,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  164 
Fed.  645;  In  re  Arkansas  R.  Rates, 
163  Fed.  141;  Central  of  Georgia  R. 
Co.  v.  Alabama  R.  Commn.,  161  Fed. 
925  [rev  on  other  grounds  170  Fed. 
225.  95  CCA  117];  Southern  R.  Co.  v. 
McNeill,  155  Fed.  756;  Chicago,  etc., 
R.  Co.  v.  Smith,  110  Fed.  478;  Ball  v. 


Won.  The  rights  of  carriers  and  the  public  with 
respect  to  rates  are  reciprocal."  The  carrier  is 
entitled  to  ask  a  fair  return  on  the  value  of  that 
which  it  employs  for  the  public  convenience,5*  and 
considerations  of  public  interest  cannot  be  invoked 
as  a  ground  to  compel  a  carrier  to  maintain  a  rate 
denying  it  proper  compensation.5*  If  a  railroad  is 
not  ill  conceived,  greater  in  extent. than  it  should  be, 
or  unduly  expensive  in  construction,  and  is  oper- 
ated wisely  and  economically,  rates  producing  no 
more  than  a  reasonable  return  on  its  fair  value 
would  not  be  unjust  to  anyone.5*  And  the  fact  that 
a  new  road  was  built  without  expectation  of  an 
immediate  realization  of  a  fair  return  on  the  invest- 
ment does  not  justify  disallowance  of  such  return 
if  it  can  be  earned  without  exaction  of  unreasonable 
rates.55  On  the  other  hand,  what  the  public  is  en- 
titled to  demand  is  that  no  more  be  exacted  from  it 
than  what  the  services  rendered  are  reasonably 
worth.55     Neither  the  legislature  nor  a  commission 


Rutland  R.  Co.,  93  Fed.   613;  Metro- 

golltan  Trust  Co.  v.  Houston,  etc.,  R. 
o.,  90  Fed.  683;  Southern  Pac.  Co. 
v.  Board  of  R.  Comrs.,  78  Fed.  236; 
Interstate  Commerce  Commn.  v. 
Louisville,   etc.,   R.  Co.,   73   Fed.'  409. 

Ga. — Hill  v.  Wadley  Southern  R. 
Co.,  128  Ga.  705,  57  SB  795. 

Ind. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  113,  87  NE 
966. 

La. — Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.  v.  State  R.  Commn.,  127  La. 
636,  53  S  890. 

Or. — Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63,  136  P 
639.  / 

Wash. — Puget  Sound  Electric  R. 
Co.  v.  State  R.  Commn.,  65  Wash.  75, 
117  P  789,  AnnCasl913B  763  and 
note. 

W.  Vs, — Coal,  etc.,  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  67  SB  618. 

See  Kennebec  Water  Dlst.  v. 
Waterville,  97  Me.  185,  54  A  6,  60 
LRA  866  (where  the  general  prin- 
ciples involved  were  applied  to  a 
public  service  company  furnishing 
w&tflr) 

"The'  private  property  embarked  in 
it  is  not  placed  at  the  mercy  of  leg- 
islative caprice.  It  rests  secure 
under  the  constitutional  protection 
which  extends  not  merely  to  the 
title  but  to  the  right  to  receive  just 
compensation  for  the  service  given 
to  the  public."  Simpson  v.  Shepard, 
230  U.  S.  352,  434,  83  SCt  729,  67  L. 
ed.  1611,  48  LRANS  1157,  AnnCas 
1916A  18. 

"The  doctrine  that  a  state  law,  or 
regulations  made  thereunder,  estab- 
lishing rates  for  transportation  by 
railroads  that  will  deprive  the  car- 
rier of  lust  compensation  is  repug- 
nant to  the  fourteenth  amendment, 
as  depriving  the  carrier  of  his  prop- 
erty without  due  process  of  law,  and 
denying  it  the  equal  protection  of 
the  law,  is,  categorically,  enunciated 
in  Smyth  v.  Ames,  169  U.  S.  466,  18 
SCt   418,   42   L.  ed.   819,  and   is   sup- 

Forted  by  previous  decisions  In  the 
ollowing,  among  other,  cases,  to  wit: 
Covington,  etc.,  Turnp.  Road  Co.  v. 
Sandford.  164  U.  S.  578,  17  SCt  198, 
41  L.  ed.  560:  St.  Louis,  etc.,  R.  Co. 
V.  Gill,  156  U.  S.  649.  16  SCt  484,  39 
L.  ed.  567;  Reagan  v.  Farmers'  L.  & 
T.  Co.,  164  U.  S.  362,  14  SCt  1047,  38 
L.  ed.  1014:  Budd  v.  New  York.  143 
U.  S.  517,  12  SCt  468,  36  L.  ed.  247; 
Chicago,  etc.,  R.  Co.  v.  Wellman,  143 
U.  S.  339.  12  SCt  400,  36  L.  ed.  176; 
Chicago,  etc.,  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  10  SCt  462,  33  L.  ed. 
970;  Georgia  R.,  etc.,  Co.  v.  Smith, 
128  U.  S.  174,  179,  9  SCt  47,  32  L. 
ed.  377;  Stone  v.  Farmers'  L.  &  T. 
Co..  116  U.  S.  307,  6  SCt  334,  388, 
1191,  29  L.  ed.  636;  Munn  v.  Illinois, 
94  U.  S.  113,  156,  165,  179,  180,  181, 
24  L.  ed.  77,  94,  97,  99,  102.''  Morgans 
Louisiana,  etc.,  R.,  etc.,  Co.  v.  State 
R.  Commn.,  127  La.  686,  669,  53  S 
890. 


[a]  XnsmfltaUney  of  earnings  to 
pay  Internal, — Where  the  business 
of  a  railroad  company  within  a  state 
is  efficiently,  economically,  and  hon- 
estly conducted,  and  its  operating 
expenses  are  no  greater  than  such 
management  requires,  and  the  net 
earnings  of  its  lines  within  the 
state,  above  operating  expenses,  both 
from  local  and  through  business, 
are  less  than  half  the  amount  re- 
quired to  pay  the  interest  on  the 
mortgage  debt  on  lines  within  the 
state,  the  local  earnings  at  the  same 
time  being  insufficient  to  pay  half  of 
the  proportion  of  such  interest 
justly  chargeable  thereon,  a  state 
regulation  reducing  the  rates  it  is 
permitted  to  charge  on  local  busi- 
ness, the  effect  of  which  will  be  to 
decrease  Its  net  earnings  materially, 
is  unreasonable  and  unjust  and  a 
violation  of  Its  constitutional  rights. 
Chicago,  etc.,  R.  Co.  v.  Smith,  110 
Fed.  473.  * 

63.  Hocking  Valley  R.  Co.  v.  State 
Public  Utilities  Commn.,  (Oh.)  110 
NE  952. 

"Justice  demands  that  every  one 
should  receive  some  compensation 
for  the  use  of  his  money  or  property. 
If  it  be  possible  without  prejudice 
to  the  rights  of  others."  Reagan 
v.  Farmers'  L.  &  T.  Co.,  154  U.  S. 
362.  412,  14  SCt  1047,  38  L.  ed.  1014. 

64.  Missouri,  etc.,  R.  Co.  v.  Love. 
177  Fed.  493  [aft  185  Fed.  321.  107 
CCA    403    (certiorari    den    220    TJ.    S. 


618.  31  SCt  321.  65  L.  ed.  612)] 

...     .        .         _      ...  £( 


66.  Coal,  etc.,  R.  Co.  v.  Conley, 
67  W.  Va.   129,   67  SE  613. 

86.  U.  S. — Minneapolis,  etc.,  R.  Co. 
v.  Minnesota,  186  U.  S.  257,  22  SCt 
900,  46  L.  ed.  1151:  Smyth  v.  Ames, 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
819  (leading  case);  Covington,  etc., 
Turnp.  Road  Co.  v.  Sandford,  164 
U.  S.  678,  17  SCt  198,  41  L.  ed.  660; 
Winona,  etc.,  R.  Co.  v.  Blake.  94  U.  S. 
180,  24  L.  ed.  99;  Arkansas  Rate 
Cases,    187    Fed.    290    [rev   on    other 

r rounds  230  TJ.  S.  553.  33  SCt  1030, 
7  L.  ed.  1626];  Southern  Pac.  Co. 
v.  Bartlne,  170  Fed.  725:  Missouri, 
etc.,  R.  Co.  v.  Interstate  Commerce 
Commn.,  164  Fed.  645. 

Ga. — Hill  v.  Wadley  Southern  R. 
Co.,   128  Ga.  705,  57  SB  795. 

Ind. — Southern  Indiana  R.  Co.  v. 
State  R.  Commn.,  172  Ind.  113,  87 
NE  966. 

Wash. — Puget  Sound  Electric  R. 
Co.  v.  State  R.  Commn.,  65  Wash.  76, 
117  P  739,  AnnCasl913B  763  and 
note. 

W.  Va. — Coal,  etc.,  R.  Co.  v.  Con- 
ley,  67  W.  Va.  129,  199,  67  SE  613. 

And  see  Kennebec  Water  Dist.  v. 
Waterville.  97  Me.  185,  54  A  6,  60 
LRA  856  (where  the  general  prin- 
ciples Involved  applied  to  a  public 
service  company  supplying  water). 

"It  cannot  be  said  that  a  corpora- 
tion is  entitled,  as  of  right,  and 
without  reference  to  the  interests  of 


the    public,   to    real! 
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acting  under  such  authority  can  establish  arbitra- 
rily, and  without  regard  to  justice  and  right,  a 
tariff  of  rates  for  transportation,  which  is  so  un- 
reasonable as  practically  to  destroy  the  value  of 
property  of  persons  engaged  in  the  carrying  busi- 
ness on  the  one  hand,  or  so  exorbitant  and  ex- 
travagant as  to-be  in  utter  disregard  of  the  rights 
of  the  public  for  the  use  of  such  transportation  on 
the  other.68  Nor  can  the  carrier  make  rates  which 
are  oppressive  to  those  who  by  necessity  are  com- 
pelled to  employ  its  service.59  Reasonable  compen- 
sation for  the  service  actually  rendered  is  all  that 
a  carrier  is  permitted  to  exact,  either  at  common 
law  or  under  statutes  specially  regulating  the  sub- 
ject.80 Carriers  have  no  right  to  regulate  their 
charges  in  proportion  to  the  prosperity  which  at- 
tends industries  whose  products  they  transport.*1 


It  happens  not  infrequently  that  the  reciprocal 
rights  under  consideration  cannot  stand  together, 
and  for  obvious  reasons  the  right  of  the  carrier  must 
yield  to  the  right  of  the  public  in  that  event.*2  In 
other  words,  the  reasonable  value  of  the  services 
may  be  insisted  on,  even  though  charges  so  limited 
would  fail  to  produce  a  fair  return  to  the  carrier 
on  its  investment.*3  If  for  any  reason  the  carrier's 
business  cannot  reasonably  be  so  conducted  as  to 
render  a  profit,  the  loss  must  fall  on  the  carrier.** 
Easily  understood  applications  of  the  principle  occur 
where,  in  construction  or  purchase,  more  money  has 
been  put  into  a  plant  than  is  required  for  one  ade- 
quate to  the  demands  of  the  community  in  which 
such  plant  is  located;**  where  the  plant  has  been 
built  at  an  extravagant  and  wasteful  cost,  or  is  not 
well   adapted   to   the   uses   for  which   it   was  in- 


cent  upon  Its  capital  stock.  When 
the  question  arises  whether  the  leg- 
islature has  exceeded  Its  constitu- 
tional power  in  prescribing  rates  to 
be  charged  by  a  corporation  control- 
ling a  public  highway,  stockholders 
are  not  the  only  persons  whose  rights 
or  interests  are  to  be  considered. 
The  rights  of  the  public  are  not  to  be 
ignored.  It  Is  alleged  here  that  the 
rates  prescribed  are  unreasonable 
and  unjust  to  the  company  and  Its 
stockholders.  But  that  involves  an 
Inquiry  as  to  what  Is  resonable  and 
Just  for  the  public.  .  .  .  The  pub- 
lic cannot  properly  be  subjected  to 
unreasonable  rates  In  order  simply 
that  stockholders  may  earn  divi- 
dends." Covington,  etc..  Tump. 
Road  Co.  v.  Sanford.  164  U.  S.  S78, 
596,  17  SCt  198,  41  L.  ed.  660  [quot 
Smyth  v.  Ames,  169  U.  S.  466,  645, 
18  SCt  418,  42  L.  ed.  819]. 

ST.  Chicago,  etc.,  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  10  SCt  462.  36 
L.  ed.  970;  Arkansas  Rate  Cases,  187 
Fed.  290  [rev  on  other  grounds  230 
U.  S.  653.  33  SCt  1030,  67  L.  ed. 
1626];.  Southern  R.  Co.  v,  State  R. 
Comma,  42  Ind.  A.  90,  83  NE 
721. 

[a]  Thus,  the  enforcement  of  a 
tariff  of  rates  which  will  not  pay 
the  expenses  of  operating  the  rail- 
road Is"  an  abuse  of  tire  discretion 
given  to  the  commissioners,  and 
amounts    to     taking    the    company's 

§roperty  without  Just  compensation. 
'ensacola,   etc.,   R.   Co.   v.   State,    26 
Fla.  310.  5  S  833.  3  LRA  661. 

58.  Chicago,  etc.,  R.  Co.  v.  Minne- 
sota, 134  U.  S.  418,  10  SCt  462.  S3 
L.  ed.  970;  Southern  R.  Co.  v.  State 
R  Commn.,  42  Ind.  A.  90,  83  NE 
721. 

59.  Smyth  v.  Ames,  169  U.  S.  466. 
18  SCt  418,  42  L.  ed.  819;  Arkansas 
Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  653,  33  SCt 
1030.  67  L.  ed.  16261;  Ohio  Coal  Co. 
v.  Whitcomb,  123  Fed.  369,  59  CCA 
487  (holding  that  Wis.  Rev.  St. 
(1898)  S  1802.  which  gives  a  rail- 
road company,  thereby  required 
to  maintain  and  operate  private 
sidetracks  connecting  with  Its 
lines,  and  extending  to  elevators, 
warehouses,  etc.,  the  right  to  charge 
the  actual  cost  of  maintaining  and 
operating  such  track,  to  be  paid 
monthly  by  the  owner,  does  not  jus- 
tify a  company  in  making  an  arbi- 
trary charge  per  car  in  addition  to 
the  scheduled  rates  for  all  cars 
loaded  on  and  taken  from  such  side- 
track, without  any  reference  to  the 
actual  cost  of  maintenance  and  op- 
eration of  the  track). 

60.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aft  209  U.  S.  108.  28  SCt 
493,  52  L.  ed.  705];  Tift  v.  Southern 
R.  Co.,  138  Fed.  753  [aff  148  Fed. 
1021  mem,  79  CCA  536  mem  (aff  206 
U.  S.  428,  27  SCt  709,  61  L.  ed.  1124, 
11  AnnCas  846)]. 

[a]  Interstate  Commerce  Aet  an 
adoption   of   common-law  rule*— The 


Interstate  Commerce  Act  of  Febr.  4, 
1887  (24  U.  S.  St.  at  L.  879  c  104). 
which  prohibits  carriers  from  the 
imposition  of  unjust  or  unreason- 
able rates.  Is  an  express  adoption 
by  the  national  legislature  of  the 
principles  of  the  common  law  on 
this  topic.  Tift  v.  Southern  R.  Co., 
123    Fed.   789. 

[b]  On*  of  the  principal  objects  of 
the  interstate  Commerce  Aet  is  to 
secure  just  and  reasonable  rates.  In- 
terstate Commerce  Commn.  v.  Chi- 
cago Great  Western  R.  Co.,  141  Fed. 
1003  [aff  209  U.  S.<  108.  28  SCt  491. 
52   L.  ed.  705]. 

61.  Tift  v.  Southern  R.  Co.,  138 
Fed.  753  [aff  148  L.  ed.  1021  mem, 
79  CCA  536  mem  (aff  206  U.  S.  428, 
27  SCt  709.  61  L.  ed.  1124,  11  Ann 
Cas  846)]. 

62.  See  cases  Infra  this  note  and 
notes  63-68. 

[a]  Beaaon  for  rule. — "Rates  can 
go  no  higher  than  the  service  Is 
reasonably  worth  to  the  public  re- 
quiring the  service;  and  .  .  .  the 
reasonable  value  of  the  service  to 
the  public  may  be  Insisted  upon,  even 
though  charges  so  limited  would  fail 
to  produce  a  fair  return  to  the  car- 
rier upon  its  investment.  Such  a 
rule,  as  applied  to  these  great  pub- 
lic service  corporations.  Is  based 
upon  reason  and  Justice,  because 
of  their  exercise  of  governmental 
powers  and  assumption  of  the  func- 
tions of  the  state  in  their  acquisi- 
tion of  their  property,  compelling 
the  individual  to  yield  and  surrender 
his  own  that  it  may  be  devoted  to 
the  greater  service  of  the  general 
public;  benefits  that  cannot  be  en- 
joyed without  corresponding  bur- 
dens. If  they  seek  to  exercise  the 
function  of  the  state  In  one  par- 
ticular, they  cannot  deny  it  in  an- 
other. If  they  can  take  property 
from  the  individual  because  It  is  to 
be  devoted  to  a  public  use,  then 
they  must  recognize  such  public  use 
as  the  first  law  affecting  such  prop- 
erty, and  subordinate  the  Interests 
of  stockholders  to  the  Interest  of  the 
public,  Irrespective  of  the  effect  upon 
the  question  of  profits.  In  this  re- 
spect they  differ  from  other  corpora- 
tions in  whose  property  there  Is  only 
an  incidental  public  use."  Puget 
Sound  Electric  R.  Co.  v.  State  R. 
Commn.,  65  Wash.  75,  87.  117  P  739, 
AnnCasl91SB   763    and   note. 

63.  U.  S. — Minneapolis,  etc.,  R. 
Co.  v.  Minnesota,  186  U.  S.  257.  22 
SCt  900,  46  L.  ed.  1151;  Smyth  v. 
Ames.  169  U.  S.  466.  18  SCt  418,  42 
L.  ed.  819;  Covington,  etc..  Tump. 
Road  Co.  v.  Sandford,  164  U.  S.  678, 
17  SCt  198,  41  L.  ed.  560;  Reagan  v. 
Farmers'  L.  ft  T.  Co.,  164  U.  S.  362, 
14  SCt  1047.  38  L.  ed.  1014;  South- 
ern Pac.  Co.  v.  Bartine,  170  Fed. 
725. 

Ark. — Missouri  Pac.  R.  Co.  v. 
Smith,  60  Ark.  221.  29  SW  752. 

Fla. — State  v.  Louisville,  etc.,  R. 
Co.,  63  Fla,  274,  57  S  873. 


Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia County,  220  Pa.  100,  68  A 
676,  15  LRANS  108. 

Wash. — Puget  Sound  Electric  R. 
Co.  v.  State  R  Commn.,  66  Wash. 
75,117  P  739,  AnnCasl913B  763. 

W.  Va. — Coal,  etc.,  R.  Co.  v.  Con- 
ley.  67  W.  Va.  129.  67  SE  618. 

Under  exceptional  and  peculiar 
circumstances  what  would  be  ordi- 
narily a  reasonable  rate  of  profit  on 
the  entire  investment  is  disallowed 
as  being  more  than  what  the  service 
is  worth  to  the  public,  and,  there- 
fore, unjust  to  it/'  Smyth  v.  Ames. 
169  U.  S.  466,  18  SCt  418,  42  L.  ed. 
819. 

64.  Missouri,  etc.,  R  Co.  v.  In- 
terstate Commerce  Commn.,  164  Fed. 
645;  Pennsylvania  R.  Co.  v.  Phila- 
delphia County.  220  Pa.  100,  68  A 
676.  15  LRANS  108. 

"A  reasonable  compensation  for 
service  rendered  is  a  property  right 
of  the  respondents;  but  this  does  not 
necessarily  insure  a  full  return  for 
values  used  In  the  service.  Whether 
such  reasonable  compensation  pro- 
duces a  return  for  property,  man- 
agement and  labor  used  in  render- 
ing the  service  depends  upon  cir- 
cumstances, and  the  risks  and  bur- 
dens of  the  contingency  are  assumed 
by  the  carriers  In  voluntarily  un- 
dertaking the  public  service.  The 
prime  duty  to  render  a  safe  and 
reasonably  adequate  service  Is  re- 
quired by  the  law  to  be  effectually 
performed  whether  such  perform-' 
ance  is  profitable  or  not."  State  v. 
Louisville,  etc.,  R.  Co.,  63  Fla.  274, 
287,  57  S  673. 

"If  It   [the  rate]    results   in  large 

?roflts  to  the  carrier,  the  carrier  la 
ortunate  in  Its  business,  and  If  It 
results  In  a  loss  of  earning  power 
so  that  the  business  of  the  carrier  is 
unprofitable  the  carrier  Is  unfortun- 
ate. But  the  rate  may  not  be  lowered 
or  raised  merely  upon  the  ground 
that  the  carrier  Is  either  making  or 
losing  money,  providing  always  the 
rate  Is  a  reasonable  and  just  rate" 
Hooker  v.  Interstate  Commerce 
Commn.,  188  Fed.  242.  253  [rev  on 
other  grounds  225  U.  S.  302.  32  SCt 
769.  56  L.  ed.  1099]. 

65.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  257.  22  SCt  900. 
46  L.  ed.  1151;  Smyth  v.  Ames.  169 
U.  S.  466,  18  SCt  418.  42  L.  ed.  819; 
Reagan  v.  Farmers'  L.  &  T.  Co.,  154 
U.  S.  362,  14  SCt  1047.  38  L.  ed.  1014; 
In  re  Arkansas  R  Rates,  168  Fed. 
720;  Coal,  etc.,  R.  Co.  v.  Conley,  67 
W.  Va.  129.  189.  67  SE  613. 

[a]  Thus,  the  fact  that  rates  do 
not  prove  remunerative  to  a  new 
road  built  through  a  sparsely  set- 
tled country  where  there  Is  at  pres- 
ent little  local  business  does  not 
require  the  few  people  and  the  small 
business  to  pay  such  rates  as  will 
make  the  road  Immediately  profitable 
to  its  stockholders.  Southern  Pac. 
Co.  v.  Bartine,  170  Fed.  725.  To 
same  effect  Arkansas  Rate  Cases.  187 
Fed.    290    [rev  on  other  grounds  210 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tended;"6  where  the  construction  was  at  a  time 
when  material  and  labor  were  at  the  highest  price, 
so  that  the  actual  cost  far  exceeds  the  present 
value;*7  or  where  there  is  great  waste  and  extrava- 
gance in  the  management  of  the  carrier's  property."8 

[i  633]  F.  Reasonableness  of  Bates— 1.  Reason- 
able Rate  Defined.  A  just  and  reasonable  rate  is 
one  which  is  just  to  the  carrier  and  to  the  shipper.8* 
Ordinarily  a  rate  is  "unreasonable,  unjust,  oppres- 
sive, and  unlawful,"  as  against  the  carrier,  where  it 
does  not  fairly  compensate  the  carrier  for  its 
services.70 

[$  634]  2.  Reasonableness  a  Question  Both  Legis- 
lative and  Judicial  in  Aspect.  Whether  or  not  a 
rate  is  reasonable  is  a  problem  with  a  double  aspect, 
legislative  and  judicial.71  From  the  legislative 
standpoint  that  rate  or  return  is  reasonable  which 
is  not  unfair  to  the  shipper,  and  at  the  same  time 
is  large  enough  to  meet  the  demands  of  legislative 
policy  in  promoting  and  encouraging  railroad  invest- 
ments. The  legislative  administrative  board  takes 
into  account  the  risk  involved,  the  community  serv- 
ice rendered,  past  or  prospective  unprofitable 
periods,  and  all  other  elements  tending  to  determine 
what  a  wise  policy  may  be,  and  it  may  well  fix  a 
rate  contemplating  a  return  much  beyond  the  legal 
rate  of  interest  for  the  money  invested;  in  other 
words,  from  this  point  of  view  a  very  liberal  return 
may  be  reasonable.71  On  the  other  hand,  it  cannot 
judicially  be  said  that  a  rate  is  unreasonable  unless 
it  yields  less  than  that  minimum  return  which  the 
invested  capital  has  a  right  to  demand;  in  other 
words,  that  increment  which  is  so  inherently  inci- 
dental to  the  investment  that  destroying  the  incre- 
ment is  a  confiscation  of  the  property.7 

[I  635]  3.  By  Whom  Reasonableness  of  Rates 


Determined — a.  In  the  First  Instance.  The  matter 
of  determining  the  reasonableness  of  rates  for  inter- 
state transportation,  filed  with  the  interstate  com- 
merce commission,  is  primarily  with  such  commis- 
sion,74 which  is  a  tribunal  created  by  the  govern- 
ment to  hear,  investigate,  and  report  on  the  reason- 
ableness of  rates,  and  to  attempt  the  correction  of 
inequality  and  injustice  therein;75  and  in  the  case 
of  intra-state  transportation,  it  is  primarily  with 
the  legislature  or  with  bodies  acting  under  its 
authority.76  The  authority  of  a  state  to  prescribe 
what  shall  be  reasonable  charges  for  intra-state 
transportation  is  state  wide  unless -it  is  limited  by 
the  exertion  of  the  constitutional  power  of  congress 
with  respect  to  interstate  commerce  and  its 
instruments.77 

[i  636]  b.  Review  by  the  Courts— (1)  Power  to 
Review.  The  action  of  a  legislature,  of  the  inter- 
state commerce  commission,  or  of  a  state  railroad 
commission,  is  not  conclusive  as  to  the  reasonable- 
ness of  the  rates  so  fixed.  While  a  carrier  has  no- 
right  to  esoape  the  visitorial  power  of  the  state  to- 
ascertain  whether  it  keeps  within  its  charter  rights,. 
carriers  are  not  subject  to  the  absolute  control  of 
the  legislature  as  to  rates  charged  for  transporta- 
tion.78 The  question  whether  rates  are  not  so  un- 
reasonably low  as  to  deprive  the  carrier  of  its 
property  without  such  compensation  as  the  consti- 
tution secures  cannot  be  so  conclusively  determined 
by  the  legislature  of  the  state,  or  by  regulations 
established  under  its  authority,  that  the  matter  may 
not  become  the  subject  of  judicial  inquiry.79  The 
judiciary  are  the  final  judges  of  what  is  reasonable 
or  of  what  impairs  the  right  of  the  corporation  to 
a  reasonable  compensation  for  services  rendered.86" 
And,  although  a  state  railroad  commission  may  have 


U.  S.  663,  33  SCt  1030,  57  L.  ed. 
16:5]. 

86.  Coal,  etc.,  R.  Co.  v.  Conley,  67 
W.   Va.   129.   67  SE  613. 

97.  Reagan  v.  Farmers'  L.  &  T. 
Co..  164  U.  S.  362,  14  SCt  1047,  38 
L.  ed.  1014. 

68.  Smyth  v.  Ames,  169  U.  S.  466, 
IS  SCt   418,   42  L.  ed.  819. 

"Rates  of  transportation  sufficient 
to  enable  the  road  to  realize  a  sum 
large  enough  to  defray  current  re- 
pairs and  expenses  and  pay  a  profit 
on  the  reasonable  cost  of  building 
the  road  and  equipping  it  ought  to 
be  reasonable.  The  earnings  of  a 
road  might  be  sufficient  for  this  pur- 
pose, and  yet  not  large  enough  to 
pay  expenses  and  Interest  on  its 
debts.  Large  and  unnecessary  debts 
might  have  been  contracted  through 
extravagance,  enormous  salaries,  and 
mismanagement,  exceeding  the  cost 
of  building  and  equipping  the  road, 
and  bearing  a  rate  of  interest 
amounting  to  more  than  a  reason- 
able profit  on  the  capital  necessary, 
when  judiciously  expended,  to  con- 
struct and  equip  the  road.  Like 
some  individuals  as  to  their  busi- 
ness, railway  companies  can  reach  a 
point  through  .extravagance,  losses 
and  mismanagement,  when  no  rea- 
sonable rate  or  profit  will  enable 
them  to  maintain  their  roads  and 
pay  the  interest  upon  their  debts, 
and  when  failure  and  a  sale  of  the 
road  to  other  parties  become  inevi- 
table." Missouri  Pac.  R.  Co.  v. 
Smith,   60   Ark.    221,   243.   29   SW   752. 

69.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418,  42  L.  ed.  819;  Hooker  v. 
Interstate  Commerce  Commn..  188 
Fed.  242  [rev  on  other  grounds  226 
U.  S.  302,  32  SCt  769,  56  L.  ed.  1099J: 
Missouri,  etc.,  R.  Co.  v.  Love,  177 
Fed.  493  [aft  185  Fed.  321,  107  CCA 
403  (certiorari  den  220  U.  S.  618,  31 
SCt   .21,   55   L  ed.   612)]. 

"It  is  a  rate  which  yields  to  the 
carrier  a  fair  return  upon  the  value 
of  the  property  employed  In  the  pub- 


lic service,  and  it  is  a  rate  which  is 
fair  to  the  shipper  for  the  service 
rendered."  Hooker  v.  Interstate 
Commerce  Commn.,  188  Fed.  242.  253 
[rev  on  other  grounds  226  U.  S.  302, 
32  SCt  769,  56  L.  ed.  1099]. 

70.  Union  Pac  R.  Co.  v.  Kansas 
Public  Utilities  Commn.,  (Kan.)  148 
P  667.   160  P  635. 

71.  Detroit,  etc.,  R.  Co.  v.  Mlchl- 

fan    R.    Commn.,    203    Fed.    864    [aft 
35   U.   S.   402.    36   SCt   126,    59   L.    ed. 
288];   Louisville,  etc.,  R.  Co.  v.  Slier, 
186  Fed.  176. 
78.     Detroit,   etc.,  R.   Co.  v.  Mlchi- 

fan  R.  Commn..  203  Fed.  864  [aft 
36  U.  S.  402,  85  SCt  126.  69  L.  ed. 
288]:  Louisville,  etc.,  R.  Co.  v.  Slier, 
186  Fed.  176. 

73.  Detroit,  etc.,  R.  Co.  v.  Michi- 
gan R.  Commn.,  203  Fed.  864,  870 
[aft  235  U.  S.  402,  35  SCt  126,  59 
L.  ed.  288]  ("Only  then,  from  the 
standpoint  of  a  court,  does  a  rate 
become  'unreasonable' "):  Louisville, 
etc.    R.  Co.  v.  Slier.  186  Fed.  176,  189. 

74.  Interstate  Commerce  Commn. 
v.  Southern  Pac.  Co.,  234  U.  S.  315, 
34  SCt  820,  58  L.  ed.  1329;  Interstate 
Commerce  Commn.  v.  Atchison,  etc., 
R.  Co..  234  U.  S.  294,  34  SCt  814,  58 
L.  ed.  1319;  Seaboard  Air  Line  R.  Co. 
v.  Florida,  203  U.  S.  261,  27  SCt  109, 
51  L.  ed.  175;  Louisville,  etc.,  R.  Co. 
v.  Behlmer,  175  U.  S.  648,  20  SCt  209, 
44  L.  ed.  309;  Tift  v.  Southern  R. 
Co.,  138  Fed.  753  [aft  148  Fed.  1021 
mem,  79  CCA  536  mem  (aft  206  U. 
S.  428,  27  SCt  709,  51  L.  ed.  1124,  11 
AnnCas  846)];  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co., 
118  Fed.  613;  East  Tennessee  R.  Co. 
v.  Interstate  Commerce  Commn.,  99 
Fed.  62,  39  CCA  413. 

[a]  mule  applied. — (1)  "What  is 
a  proper  rate  ...  or  a  fair  charge  for 
hauling  necessary  ice  or  rendering 
other  transportation  services  are  all 
rate-making  matters  committed  to 
the  Commission.  It  may  determine 
what  shall  be  the  difference  in  rate 
between   carload   and  less  than  car- 


load lots.  It  may  decide  whether 
the  difference  in  revenue,  due  to  a 
difference  in  method  of  loading,  war- 
rants a  difference  In  the  rate  on  car- 
load shipments  of  the  same  article." 
Atchison,  etc..  R.  Co.  v.  U.  S..  232 
U.  S.  199.  220,  34  SCt  291.  58  L.  ed. 
568.  (2)  While  It  is  permissible  for 
railroad  companies  to  establish  ter- 
minal districts,  it  is  for  the  inter- 
state commerce  commission  to  deter- 
mine, according  to  the  actual  con- 
ditions of  operation,  whether  an 
extra  charge  for  spur  track  delivery 
within  that  district,  regardless  of 
the  variations  in  distance,  is  un- 
reasonable or  discriminatory.  In- 
terstate Commerce  Commn.  v.  South- 
ern Pac.  Co.,  234  U.  S.  315,  34  SCt 
820,  58  L.  ed.  1329;  Interstate  Com- 
merce Commn.  v.  Atchison,  etc.,  R. 
Co..  234  U.  S.  294,  34  SCt  814,  58  L. 
ed.  1319. 

78.  Chicago,  etc.,  R.  Co.  v.  Min- 
nesota, 134  U.  S.  418.  10  SCt  462,  83 
L.  ed.  970. 

76.  Simpson  v.  Shepard,  230  U.  S. 
352,  33  SCt  729,  57  L.  ed.  1511,  48 
LRANS  1161,  AnnCasl916A  18; 
Smyth  v.  Ames,  169  U.  S.  466,  18  SCt 
418,  42  L.  ed.  819. 

77.  Simpson  v.  Shepard,  230  U.  S. 
352,  33  SCt  729,  57  L.  ed.  1511.  48 
LRANS    1151,    AnnCasl916A   18. 

78.  Stone  v.  Natchez,  etc.,  R.  Co., 
62  Miss.  646. 

79.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418.  42  L.  ed.  819;  Chicago, 
etc.,  R.  Co.  v.  Minnesota,  134  U.  S. 
418,  10  SCt  462,  33  L.  ed.  978  [rev 
40  Minn.  156,  41  NW  465]. 

80.  U.  S. — Lake  Shore,  etc.,  R. 
Co.  v.  Smith,  173  U.  S.  684.  19  SCt 
565,  43  L.  ed.  858;  St.  Louis,  etc..  R. 
Co.  V.  Gill,  156  U.  S.  649.  15  SCt  484, 
39  L.  ed.  567;  Reagan  v.  Farmers' 
L.  &  T.  Co.,  154  U.  S.  362,  14  SCt 
1047,  38  L.  ed.  1014;  Chicago,  etc.,  R. 
Co.  v.  Minnesota,  134  U.  S.  418,  10 
SCt  462,  33  L.  ed.  970;  Tift  v.  South- 
ern R.  Co.,  138  Fed.  763  raff  148  Fed. 
1021    mem,    79    CCA    536    mem    (aft 
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exceeded  its  jurisdiction  in  establishing  rates,  the 
court  of  last  resort  of  the  state  has  final  jurisdic- 
tion to  determine  the  reasonableness  of  the  rates, 
and  one  who  seeks  to  review  the  order  is  bound  by 
the  decree  of  such  court.81 

[$  637]  (2)  Extent  and  Limits  of  Review.82  The 
courts  do  not  sit  as  a  board  of  review  to  substitute 
their  judgment  for  that  of  the  legislature  or  of 
those  bodies  legally  constituted  by  them  to  act  as  to 
matters  within  the  province  of  either,88  and  they 
are  not  authorized  to  revise  or  to  change  a  body 
of  rates,  for  that  is  a  legislative  or  administrative 
rather  than  a  judicial  function.84  They  will  not 
consider  the  expediency  or  wisdom  of  the  order  re- 
lating to  rates  or  whether,  on  like  testimony,  they 
would  have  made  a  similar  ruling.85    Nevertheless 


the  power  of  the  courts  to  review  a  schedule  of 
rates  is  coextensive  with  the  limits  of  the  protec- 
tion afforded  by  the  constitution.88  But  even  so, 
rate  regulation  will  be  reviewed  by  the  courts  only 
in  so  far  as  it  is  necessary  to  determine  whether 
or  not  the  rate  established  is  so  unreasonable  and 
unjust  as  to  cause  a  practical  destruction  of  prop- 
erty rights  or  amount  to -a  confiscation  of  the  car- 
rier's property.87  To  authorize  action  on  the  part 
of  the  court,  it  must  clearly  appear  that  the  pro- 
tection afforded  by  the  constitution  has  in  some 
degree  been  taken  away.88  Courts  cannot  interfere 
with  rates  established  by  the  commission  unless  it  is 
made  plainly  to  appear  that  the  rates  ordered  are 
void.89  As  a  general  rule,  the  conclusions  of  the 
interstate  commerce  commission  on  questions  of  fact 


206  U.  S.  428,  27  SCt  709.  51  L.  ed. 
1124.  11  AnnCas  846)1;  Trammell  v. 
Dinsmore.  102  Fed.  794.  42  CCA  623 
[aff  183  tl.  S.  115,  22  SCt  45.  46  L. 
ed.  Ill]:  Southern  Pac.  Co.  v.  Board 
of  R.  Comrs.,  78  Fed.  236;  Ex  p. 
Koehler.   23  Fed.  629. 

Miss. — Stone  v.  Natchez,  etc.,  R. 
Co..    62   Miss.    646. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co.,  62  N.  H.  430,   13  AmR  72. 

Tex. — State  R.  Comran.  v.  Weld, 
96  Tex.  394.  73  SW  529;  State  R. 
Commn.  v.  Houston,  etc.,  R.  Co.,  90 
Tex.  340.  38  SW  750;  Galveston 
Chamber  of  Commerce  v.  State  R. 
Commn.,    (Civ.  A.)   137  SW  737. 

Wis. — Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc..  R.  Co..  163  Wis.  145. 
140  NW  1097;  Minneapolis,  etc.,  R. 
Co.  v.  State  R.  Commn.,  136  Wis.  146, 
116  NW  905.  17  LRANS  821:  Madi- 
son v.  Madison  Gas.i  etc.,  Co..  129 
Wis.  249.  108  NW  65.  8  LRANS  529 
and  note..  9  AnnCas  819. 

[a]  Season  for  rob. — (1)  "Power 
to  determine  and  prescribe  what  are 
just  and  reasonable  maximum  rates 
to  be  charged  in  interstate  commerce 
is.  in  a  limited  way,  conferred  upon 
the  Interstate  Commerce  Commis- 
sion by  existing-  statute  law;  but  as 
the  commission  acts  only  as  a  legis- 
lative or  administrative  board,  and 
not  Judicially  (Western  Union  Tel. 
Co.  v.  Myatt,  98  Fed.  335,  344),  its 
determination  or  action  does  not,  and 
cannot,  preclude  Judicial  Inquiry  into 
the  justness  and  reasonableness  of 
the  rates,  within  the  meaning-  of  the 
constitutional  guaranty,  for  that  is 
a  judicial  question."  Missouri,  etc., 
R.  Co.  v.  Interstate  Commerce 
Commn..  164  Fed.  645,  648.  (2)  "The 
question  of  the  reasonableness  of  a 
rate  of  charge  for  transportation  by 
a  railroad  company,  involving  as  It 
does  the  element  of  reasonableness 
both  as  regards  the  company  and  as 
regards  the  public,  is  eminently  a 
question  for  judicial  investigation, 
requiring  due  process  of  law  lor  Its 
determination.  If  the  company  Is 
deprived  of  the  power  of  charging 
reasonable  rates  for  the  use  of  Its 
property,  and  such  deprivation  takes 
place  in  the  absence  of  an  investi- 
gation by  judicial  machinery,  It  is 
deprived  of  the  lawful  use  of  its 
property,  and  thus,  in  substance  and 
effect,  of  the  property  Itself,  with- 
out due  process  of  law  and  In  viola- 
tion of  the  Constitution  of  the 
United  States;  and  in  so  far  as  it  Is 
thus  deprived,  while  other  persons 
are  permitted  to  receive  reasonable 
profits  upon  their  Invested  capital, 
the  company  is  deprived  of  the  equal 
protection  of  the  laws."  Chicago, 
etc.,  R.  Co.  v.  Minnesota,  134  U.  S. 
418.  468,  10  SCt  462,  33  L.  ed.  970. 
(3)  "While  it  is  not  the  province  of 
the  courts  to  enter  upon  the  merely 
administrative  duty  of  framing  a 
tariff  of  rates  for  carriage,  it  is 
within  the  scope  of  judicial  power 
and  a  part  of  judicial  duty  to  re- 
strain anything  which,  In  the  form 
of  a  regulation  of  rates,  operates  to 
deny  to  the  owners  of  property   In- 


prov 


vested  In  the  business  of  transporta- 
tion that  equal  protection  which  Is 
the  constitutional  right  of  all  own- 
ers of  other  property.  There  is 
nothing  new  or  strange  In  this.  It 
has  always  been  a  part  of  the  Judi- 
cial .function  to  determine  whether 
the  act  of  one  party  (whether  that 
party  be  a  single  individual,  an 
organised  body,  or  the  public  as  a 
whole)  operates  to  divest  the  other 
party  of  any  rights  of  person  or 
property.  In  every  constitution  is 
the  guarantee  against  the  taking  of 
private  property  for  public  purposes 
without  just  compensation.  The 
equal  protection  of  the  laws  which, 
by  the  Fourteenth  Amendment,  no 
State  can  deny  to  the  individual, 
forbids  legislation,  in  whatever  form 
it  may  be  enacted,  by  which  the 
property  of  one  individual  Is.  with- 
out compensation,  wrested  from  him 
for  the  benefit  of  another,  or  of  the 
Dubllc."  Reagan  v.  Farmers'  L.  &  T. 
Co.,  154  U.  S.  362.  S99,  14  SCt  1047. 
38  I,.  ed.  1014. 

[b]     rallure  of  a  state  statute  to 

ovide  for  an  appeal  to  the  oourt, 
where  the  final  order  of  the  commis- 
sioner is  had,  or  for  a  judicial  review 
of  the  reasonableness  of  the  pre- 
scribed rates  before  they  became 
effective,  does  not  render  the  statute 
void  If  the  statute  does  not  deny  to 
the  carrier  the  right  of  access  to  the 
courts!  for  the  purpose  of  determin- 
ing any  matter  which  would  be  an 
appropriate  subject  for  judicial  in- 
quiry, because  under  such  a  statute, 
presumably  the  courts  of  the  state, 
as  well  as  the  federal  courts,  would 
be  open  to  the  carrier  for  this  pur- 
pose without  express  statutory  pro- 
vision to  that  effect.  Louisville, 
etc.,  R.  Co.  v.  Garrett,  231  U.  S.  298. 
34  SCt  48,  68  L.  ed.  229  [aff  186 
Fed.   176]. 

81.  Detroit,  etc..  R.  Co.  v.  Michi- 
gan R.  Commn.,  236  U.  S.  402,  35  SCt 
126,  59  L.  ed.  288   [aff  203  Fed.  864]. 

83.     See  also   infra   S   667. 

83.  Southern  Pac.  Co.  v.  Camp- 
bell, 230  U.  S.  537,  33  SCt  1027.  67 
L.  ed.  1610  raff  182  Fed.  1821;  Simn- 
son  v.  Shepard,  230  U.  S.  352,  33  SCt 
729,  57  L.  ed.  1511,  48  LRANS  1161, 
AnnCasl916A  18:  Grand  Rapids,  etc., 
R.  Co.  v.  Michigan  R.  Commn., 
(Mich.)    154   NW    15. 

84.  Prentls  v.  Atlantic  Coast  Line 
Co.,  211  U.  S.  210,  29  SCt  67,  63  L.  ed. 
150;  Trammell  v.  Dinsmore,  102  Fed. 
794,  800,  42  CCA  623  [aff  183  U.  S. 
115.  22  SCt  45.  46  L.  ed.  111].  And 
see  infra  J  674. 

"The  rate-making  power  necessar- 
ily implies  a  range  of  legislative  dis- 
cretion; and,  so  long  as  the  legis- 
lative action  is  within  its  proper 
sphere,  the  courts  are  not  entitled  to 
interpose  and  upon  their  own  Inves- 
tigation of  traffic  conditions  and 
transportation  problems  to  substi- 
tute their  judgment  with  respect  to 
the  reasonableness  of  rates  for  that 
of  the  legislature  or  of  the  railroad 
commission  exercising  Its  delegated 
power."  Louisville,  etc..  R.  Co.  v. 
Garrett,    231    U.   S.   298.    313,   34   SCt 


48,   68   L.   ed.   229. 

85.  Interstate  Commerce  Commn. 
v.  Union  Pac.  R.  Co.,  222  U.  S.  641, 
32  SCt  108.  66  L.  ed.   308. 

86.  Hooker  v.  Interstate  Com- 
merce Commn.,  188  Fed.  242,  252 
[rev  on  other  grounds  226  U.  S.  302, 
32   SCt  769,   66   L.   ed.   1099]. 

[a]     She    precise    limits     of    tk* 


rue    pre* 

oourt's    Jurisdiction     (1)     have_   been 
... 

as  follows:     "The  courts  are  not  au- 


well   stated   by   Mr. 


1    tl: 
.    Ju 


stlce   Brewer 


thorized  to  revise  or  change  the 
body  of  rates  Imposed  by  a  legis- 
lature or  a  commission;  they  do  not 
determine  whether  one  rate  is  pref- 
erable to  another,  or  what  under  all 
circumstances  would  be  fair  and 
reasonable  as  between  the  carriers 
and  the  shippers;  they  do  not  en- 
gage In  any  mere  administrative 
work;  but  still  there  can  be  no  doubt 
of  their  power  and  duty  to  Inquire 
whether  a  body  of  rates  prescribed 
by  a  legislature  or  a  commission  Is 
unjust  and  unreasonable,  and  such 
as  to  work  a  practical  destruction  to 
rights  of  property,  and  If  found  so 
to  be,  to  restrain  its  operation.*' 
Reagan  v.  Farmers'  L.  &  T.  Co..  154 
U.  S.  362,  397,  14  SCt  1047.  38  L.  ed. 
1014.  (2)  "The  right  to  review  the 
conclusion  of  the  legislature  or  an 
administrative  body  is  limited  to 
determine  whether  the  board  acted 
within  the  scope  of  its  authority  or 
the  order  Is  without  foundation  in 
the  evidence,  or  a  constitutional 
right  of  the  carrier  has  been  in- 
fringed upon  by  fixing  rates  which 
are  confiscatory  or  insufficient  to  pay 
the  cost  of  the  traffic  and  return  to 
the  carrier  a  reasonable  profit  on 
the  investment."  Chicago,  etc,  R 
Co.  v.  State  Public  Utilities  Commn., 
268  111.  49,  67,  108  NE  729. 

87.  U.  S. — Interstate  Commerce 
Commn.  v.  Union  Pac.  R.  Co..  222 
U.  S.  541.  32  SCt  108,  66  L.  ed.  308: 
Reagan  v.  Farmers'  L.  &  T.  Co.,  164 
U.  S.  362,  14  SCt  1047.  38  L.  ed.  1014; 
Lehigh  Valley  R.  Co.  v.  U.  S„  204 
Fed.  986. 

111. — Chicago,  etc.,  R.  Co.  v.  State 
Public  Utilities  Commn.,  267  111.  544, 
108  NE  737. 

Md. — Public  Service  Commn.  v. 
Northern  Cent.  R.  Co.,  122  Md.  355. 
90  A  105. 

Nebr. — Chicago,  etc..  R.  Co.  v. 
State  R.  Commn.,  85  Nebr.  818,  124 
NW   477,    26   LRANS   444. 

N.  T. — People  v.  State  R.  Comrs.. 
53  App.  Div.  61,  65  NTS  597  [aff 
164  N.  T.  572  mem,  68  NE  1091 
mem]. 

Wash. — State  v.  Public  Service 
Commn.,   76  Wash.   625.   137  P  132. 

88.  Hooker  v.  Interstate  Com- 
merce Commn.,  188  Fed.  242.  2(2 
[rev  on  other  grounds  225  U.  S.  302. 
32  SCt  769,  56  L.  ed.  1099];  Chicago 
Union  Tract.  Co.  v.  Chicago,  199  I1L 
484.   65   NE   451,   59   LRA   681. 

89.  Atchison,  etc.,  R.  Co.  v.  U.  S, 
232  U.  S.  199,  34  SCt  291,  68  L.  ed. 
721;  Interstate  Commerce  Commn.  v. 
Union  Pac.  R.  Co.,  222  U.  S.  541.  32 
SCt  108,  56  L.  ed.  308;  Public  Service 
Commn.  v.  Northern  Cent.  R.  Co,  121 


For  later  cases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 


[10  C.  J.]     415 


are  not  reviewable  by  the  courts,80  although  an  order 
indisputably  contrary  to  the  evidence  or  without 
evidence  must  be  deemed  to  be  arbitrary  and  sub- 
ject to  be  set  aside.*1  A  presumption  will  be 
indulged  that  a  state  railroad  commission,  in  fixing 
intra-state  railroad  rates,  acted  with  full  knowledge 
of  the  situation,  and,  where  the  record  does  not 
disclose  all  the  evidence,  a  rate  sustained  by  the 
highest  state  court  will  not  be  held  by  the  supreme 
court  of  the  United  States  to  be  confiscatory  as 
depriving  the  railroad  company  of.  its  property 
without  due  process  of  law,  where~it  appears  by 
the  report  of  the  company  that  the  rate  exceeds  the 
average  rate  received  by  the  company  during  the 
previous  year."  Nor  will  the  federal  courts  disturb, 
on  the  theory  of  interference  with  interstate  com- 
merce, an  order  of  a  state  railroad  commission  sus- 
pending an  interstate  railway  company's  supple- 
mental tariff  to  give  the  commission  an  opportunity 
to  investigate  where  the  affidavits  are  conflicting. 
So  it  has  been  held  that  a  court  of  equity  should  not 
hold  invalid  an  act  of  the  legislature  fixing  maxi- 
mum rates  of  a  carrier  until  a  fair  trial  has  been 
made  of  continuing  business  under  the  statute,  and 
the  practical  result  of  such  rates  has  been  de- 
termined.** 

In  Oklahoma,  by  virtue  of  constitutional  pro- 
visions, the  court  in  reviewing  the  order  of  the  cor- 
poration commission  sits  in  a  legislative  and  admin- 
istrative capacity,*5  and  the  court  is  bound  by  the 


presumption  created  by  the  constitution,  that  the 
action  of  the  commission  is  prima  facie  reasonable 
and  just,  but  subject  to  be  rebutted  or  overcome  by 
the  facts  in  the  record  as  found  and  weighed  by  the 
court  on  review.98 

[$  638]  4.  Matters  Considered  in  Determining 
Beasonableness  of  Sates — a.  In  General.  The  rea- 
sonableness of  a  rate  is  to  be  determined  by  a  con- 
sideration of  all  parties  directly  and  materially 
affected,"  and  this  involves  a  consideration  of  all 
the  facts  and  circumstances  by  such  appropriate 
processes  and  standards  of  reasoning  and  computa- 
tion as  are  afforded  by  law,  Or  by  common  experi- 
ence, and  the  dictates  of  right  and  justice.**  The 
controlling  consideration  is  the  relation  between  the 
carrier  and  the  general  public,  not  any  particular 
member  of  it.**  Accordingly  the  demand  of  the 
shipper  for  protection  from  legitimate  competition, 
domestic  or  foreign,1  for  unlimited  markets,*  or  for 
the  enforcement  of  equitable  estoppels  arising  from 
a  justifiable  expectation  that  past  rates  will  be 
maintained,*  and  the  demand  of  the  carrier  for 
the  maximum  rate  under  which  the  traffic  will 
move  freely*  must  be  disregarded.  In  no  event 
can  the  reasonableness  of  rates  be  determined 
solely  on  a  consideration  of  the  particular  car- 
rier whose  rates .  are  directly  involved.5  On  the 
contrary  the  rates  in  a  particular  territory  and  the 
rates  of  other  carriers  to  be  affected  by  the  change  in 
the  particular  rate  or  rates  in  question  must  be  con- 


Ma.  366.  90  A  106.  See  also  Infra 
i  667. 

90.  Interstate  Commerce  Commn. 
v.  Southern  Pac.  Co.,  234  U.  S.  315. 
34  SCt  820.  58  L.  ed.  1329;  Interstate 
Commerce  Commn.  v.  Atchison,  etc., 
R.  Co..  234  U.  S.  294.  34  SCt  814,  58 
L  ed.  1319;  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co., 
226  U.  S.  88,  33  SCt  185,  57  L.  ed. 
431;  Interstate  Commerce  Commn.  v. 
Delaware.,  etc.,  R.  Co.,  220  U.  S.  235, 
31  SCt  392,  55  L.  ed.  488;  Baltimore, 
etc.,  R.  Co.  v.  U.  8.,  215  TJ.  S.  481, 
30  SCt  164.  54  L.  ed.  292-  Louisville, 
etc.  R  Co.  v.  U.  S..  227  Fed.  258. 

[a]  Bale  applied^— "The  question 
whether  or  not  there  Is  at  any  point 
an  additional  service  in  connection 
with  Industrial  spur  tracks  upon 
which  to  base  an  extra  charge,  or 
whether  there  is  merely  a  substi- 
tuted service  which  Is  substantially 
a  like  service  to  that  Included  in 
the  line-haul  rate  and  not  received, 
is  a  question  of  fact  to  be  deter- 
mined according  to  the  actual  condi- 
tions of  operation.  Such  a  question 
is  manifestly  one  upon  which  it  is 
the  province  of  the  Commission  to 
pass."  Interstate  Commerce  Commn. 
v.  Atchison,  etc..  R.  Co.,  284  U.  S. 
294.  311,  34  SCt  814,  58  L.  ed.  1319 
(holding  finding  of  commission  not 
subject  to  review). 

•1.  Philadelphia,  etc..  R  Co.  v. 
U.  S..  240  U.  S.  334,  36  SCt  354; 
Louisville,  etc.,  R.  Co.  v.  Finn.  236 
U.  S.  601,  36  SCt  146.  69  L.  ed.  379 
[aft  214  Fed.  466];  Interstate  Com- 
merce Commn.  v.  Louisville,  etc,  R. 
Co..  227  U.  S.  88,  33  SCt  185.  57  L.  ed. 
431;  Interstate  Commerce  Commn.  v. 
Union  R.  Co.,  222  U.  S.  541.  32  SCt 
108.  56  L.  ed.  308;  Louisville,  etc.,  R. 
Co.  v.  U.  S..  227  Fed.  258. 

[a]  A  «««<n«g  without  evidence  Is 
Beyond  the  power  of  the  oommlsmlon, 
and  an  order  based  thereon  is  con- 
trary to  law  and  must  be  set  aside 
by  a  court  of  competent  Jurisdiction. 
Interstate  Commerce  Commn.  v. 
Louisville,  etc..  R  Co..  226  U.  S.  88, 
33  SCt  185.  57  L.  ed.   431. 

93.  Seaboard  Air  Line  R.  Co.  v. 
Florida,  203  U.  S.  261,  27  SCt  109, 
SI  L.  ed.  175. 

93.  Grand  Trunk  R.  Co.  v.  Michi- 
gan R  Commn.,  231  U.  S.  457,  34  SCt 
152.  S3  L.  ed.  310  [aff  198  Fed.  1009]. 


84.  State  v.  Adams  Express  Co.. 
85  Nebr.  25,  122  NW  691,  42  LRANS 
396. 

90.  In  re  Intrastate  Express 
Rates.  43  Okl.  237,  138  P  382;  Pioneer 
Tel.,  etc.  Co.  v.  Bartlesville,  40  Okl. 
583,  139  P  894;  Atchison,  etc.,  R.  Co. 
v.  State.  23  Okl.  610.  101  P  262: 
Atchison,  etc,  R.  Co.  v.  Love,  23 
Okl.   192.   99  P  1081. 

[al  "The  power  to  exercise  this 
legislative  funetlon  is  conferred 
upon  this  Court,  however,  only  upon 
appeal  from  the  Corporation  Com- 
mission, and  the  court  Is  without 
original  jurisdiction  relative  thereto, 
and  the  district  courts  of  the  state 
are  without  such  jurisdiction  either 
upon  appeal  or  by  original  proceed- 
ings." Pioneer  Tel.,  etc.,  Co.  v.  Bart- 
lesville, 40  Okl.  583,  589,  139  P  694. 

96.  In  re  Intrastate  Express 
Rates,  40  Okl.  237,  138  P  882:  Atchi- 
son, etc..  R  Co.  v.  State,  23  Okl.  610, 
101  P  262:  Atchison,  etc,  R.  Co.  v. 
State,  23  Okl.  210,  100  P  11,  21  LRA 
NS   908.  " 

"This  court  sitting  here  in  a  legis- 
lative capacity  reviewing  the  action 
of  the  Commission  is  bound  with 
the  constitutional  Umitaton  that  the 
action  of  the  Commission  is  prima 
facie  reasonable  and  just.  If  there 
is  any  evidence  reasonably  tending 
to  support  the  order,  then  the  bur- 
den is  upon  the  appellants  to  show 
by  evidence  In  the  record  so  strontr 
and  conclusive  as  to  overcome  all 
presumptions  in  its  favor  that  the 
same  is  unreasonable  and  unjust. 
Unless  they  meet  that  burden  In  this 
legislative  review,  the  order  of  the 
Commission  must  be  affirmed.  Un- 
der the  rule  laid  down  by  the  Su- 
preme Court  of  the  United  States  in 
the  Prentls  case  [Prentls  v.  Atlantic 
Coast  Line  Co.,  211  U.  S.  210,  29  SCt 
67,  63  L.  ed.  150],  heretofore  re- 
ferred to,  the  action  of  the  court  in 
this  case  is  purely  legislative  and 
not  judicial.  In  re  Intrastate 
Express  Rates,  40  Okl.  237,  254,  138 
P  382 

[a]*  Bole  applied. — (1)  An  order 
fixing  rates  will  not  he  disturbed 
where  there  is  evidence  to  sustain 
the  order  and  no  evidence  In  the 
record  to  overcome  and  disturb  such 
supporting  evidence.  In  re  Intra- 
state Express  Rates,  40  Okl.  237,  138 
P  382.     (2)  A  finding  of  the  corpora- 


tion commission  that  rates  of  cer- 
tain railroads  are  discriminatory 
will  not  be  disturbed  when  reason- 
ably supported  by  evidence.  Atchi- 
son, etc,  R.  Co.  v.  State,  (Okl.)  148 
P  144;  Ft.  Smith,  etc..  R  Co.  v. 
State.  25  Okl.  866.  108  P  407. 

97.  State  v.  Louisville,  etc.,  R.  Co., 
62   Fla.   316.  57   S   175. 

[a]  Thus  the  rights  of  the  car- 
rier, the  rights  of  the  shipper,  and 
the  rights  of  the  trader  or  con- 
sumer at  the  point  of  delivery  are 
all  to  be  considered  in  the  decision 
of  any  case  involving  the  carrier's 
freight  rates.  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  162 
U.  S,  197.  233,  16  SCt  666,  40  L.  ed. 
940;  Interstate  Commerce  Commn.  v. 
Louisville,  etc.,  R.  Co.,  73  Fed.  409. 
See  also  supra  {  682. 

98.  Atchison,  etc,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
691-  State  v.  Louisville,  etc.,  R.  Co., 
62  Fla.   316.  57   S  175. 

*  89.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  68.  92,  136 
P  639  (where  the  court  said:  "In 
the  matter  of  establishing  reason- 
able freight  charges,  it  is  the  rela- 
tion between  the  carrier  and  the  gen- 
eral public  which  is  controlling. 
The  Individual  has  no  right  to  con- 
trol the  situation  except  by  virtue 
of  his  relation  to  the  public.  The 
individual  cannot  dominate  the  car- 
rier in  its  private  capacity  any  more 
than  he  can  control  other  private  in- 
terests. It  is  only  through  the  re- 
lation which  the  carrier  as  a  public 
servant  bears  to  Its  master,  the  pub- 
lic in  general,  that  the  individual 
can  affect  it"). 

1.  Atchison,  etc,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
691;  State  R.  Commn.  v.  Weld,  96 
Tex.   894,  77  SW  629. 

3.  Atchison,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
691. 

3.  Atchison,  etc,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
•691. 

4.  Atchison,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  190  Fed. 
691. 

5.  Hooker  v.  Interstate  Commerce 
Commn..  188  Fed.  242  [rev  on  other 
grounds  225  U.  S.  302,  82  SCt  769,  66 
L.  ed.  1099]. 
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sidered.8  The  fact  that  the  same  ownership  controls 
the  freight  offered  and  the  stock  of  a  railroad  com- 
pany which  is  a  common  carrier  does  not  justify 
the  imposition  of  different  rates  for  proprietary 
freight  and  freight  independently  owned.7 

[$  639]  b.  Value  of  Property  Devoted  to  Public 
Service  and  Methods  by  Which  It  Is  Determined — 
(1)  In  General.  The  basis  of  all  calculations  as  to 
the  reasonableness  of  rates  to  be  charged  by  a 
carrier  is  the  fair  value  of  the  property  being  used 
by  it  for  the  convenience  of  the  public,8  and  such 
value  is  to  be  determined  >as  of  the  time  when  the 
inquiry  in  regard  to  rates  is  being  made."  Excessive 
valuation  or  fictitious  capitalization  will  not -serve 
as  an  excuse  for  excessive  rates.10 

[$  640]  (2)  How  Determined.  There  is  no  for- 
mula for  the  •  ascertainment  of  the  fair  value  of 
property  used  for  the  convenience  of  the  public, 
but  there  must  be  a  reasonable  judgment  having  as 
its   basis   a  proper   consideration   of   all   relevant 


6.  Hooker  v.  Interstate  Commerce 
Commn.,  188  Fed.   242   [rev  on  other 

£  rounds  225  U.  S.  302,  32  SCt  789,  56 
.   ed.   1099]. 

7.  U.  S.  v.  Butler  County  R  Co.. 
234  U.  S.  29,  34  SCt  748,  68  L.  ed. 
1198. 

8.  U.  S. — Simpson  v.  Shepard,  280 
U.  S.  852.  33  SCt  729.  57  L.  ed.  1511, 
48  LRANS  1161  and  note,  AnnCas 
1916A  18;  Smyth  v.  Ames,  169  U.  S. 
466,  18  SCt  418,  42  L.  ed.  819;  Mon- 
tana, etc.,  R.  Co.  v.  Morley,  198  Fed. 
991;  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800;  Mis- 
souri, etc.,  R.  Co.  v.  Love,  177  Fed. 
493  [aft  186  Fed.  321,  107  CCA  403 
(certiorari  den  220  U.  S.  618,  81  SCt 
721,  65  L.  ed.  612)1;  St.  Louis,  etc., 
R.  Co.  v.  Hadley,  168  Fed.  317  [mod 
230  U.  S.  474,  33  SCt  975.  67  L.  ed. 
1571];  Missouri,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  1(4  Fed. 
646;  Seaboard  Air  Line  R.  Co.  v. 
Alabama  R.  Commn.,  165  Fed.  792: 
Matthews  v.  North  Carolina  Bd.  of 
Corp.  Comrs.,  106  Fed.  7;  Metropoli- 
tan, etc.,  R.  Co.  v.  Houston,  etc.,  R 
Co.,   90  Fed.   683. 

Fla. — State  v.  Louisville,  etc.,  R. 
Co.,   62   Fla.   315,  67   S   175. 

Ind. — Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  39   Ind.  A.  358,  79   NE  927. 

Mich.— Detroit,  etc.,  R.  Co.  v. 
Michigan  R.  Commn.,  171  Mich.  836, 
137    Nw    329 

Or. — State  v.  Southern  Pac.  Co.,  23 
Or.  424,  31   P  960. 

[a]  Season  for  rule. — "The  rights 
of  the  public  would  be  Ignored  if 
rates  for  the  transportation  of  per- 
sons or  property  on  a  railroad  are 
-exacted  without  reference  to  the  fair 
value  of  the  property  used  for  the 
public  or  the  fair  value  of  the  serv- 
ices rendered,  but  in  order  simply 
that  the  corporation  may  meet  oper- 
ating expenses,  pay  the  interest  on 
its  obligations,  and  declare  a  divi- 
dend to  stock  holders."  Smyth  v. 
Ames,  169  U.  S.  466,  644,  18  SCt  418, 
42  L.  ed.  819. 

9.  Wlllcox  v.  New  York  Consoli- 
dated Gas  Co.,  212  U.  S.  19,  29  SCt 
192,  63  L.  ed.  382,  48  LRANS  1134, 
16  AnnCas  1084;  Matthews  v.  North 
Carolina  Bd.  of  Corp.  Comrs.,  106 
Fed.  7;  State  v.  Minneapolis,  etc.,  R. 
Co.,  80  Minn.  191,  83  NW  60,  89  Am 
SR  614  [aff  186  U.  S.  257,  22  SCt  900, 
46  L.  ed.  1161]. 

10.  Smyth  v.  Ames,  169  U.  S.  466, 
644,  18  SCt  418,  42  L.  ed.  819;  Coal, 
etc.,  R.  Co.  v.  Conley,  67  W.  Va,  129, 
67  SE  613. 

"If  a  railroad  corporation  has 
bonded  its  property  for  an  amount 
that  exceeds  its  fair  value,  or  if  its 
capitalization  is  largely  fictitious,  It 
may  not  Impose  upon  the  public  the 
burden  of  such  increased  rates  as 
may  be  required  for  the  purpose  of 
realizing  profits  upon  such  excessive 
valuation  or  fictitious  capitalization; 
and  the  apparent  value  of  the  prop- 


erty and  franchises  used  by  the  cor- 
poration, as  represented  by  its 
stocks,  bonds  and  obligations,  is  not 
alone  to  be  considered  when  deter- 
mining the  rates  that  may  be  rea- 
sonably charged."  Smyth  v.  Ames, 
supra.  . 

11.  Simpson  v.  Shepard,  280  U.  S. 
362.  33  SCt  729,  57  L.  ed.  1611,  Ann 
Casl916A  18. 

[a]  In  the  leading  ease  on  the 
subject  it  was  said  by  Mr.  Justice 
Brewer:  "In  order  to  ascertain  that 
value,  the  original  cost  of  construc- 
tion, the  amount  expended  In  perma- 
nent Improvements,  the  amount  and 
market  value  of  Its  bonds  and  stock, 
the  present  as  compared  with  the 
original  cost  of  construction,  the 
probable  earning  capacity  of  the 
property  under  particular  rates  pre- 
scribed by  statute,  and  the  sum  re- 
quired to  meet  operating  expenses, 
are  all  matters  for  consideration, 
and  are  to  be  given  such  weight  as 
may  be  just  and  right  in  each  case. 
We  do  not  say  that  there  may  not  be 
other  matters  to  be  regarded  in  esti- 
mating the  value  of  the  property." 
Smyth  v.  Ames,  169  U.  S.  466,  646,  18 
SCt  418,  42  L.  ed.  819. 

13.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418,  42  L.  ed.  819;  Southern 
Pac.  Co.  v.  Bartlne,  170  Fed.  726. 

13.  Smyth  v.  Ames.  169  U.  S.  4(6, 
18  SCt  418,  42  L.  ed.  819;  Montana, 
etc.,  R.  Co.  v.  Morley,  198  Fed.  991; 
Texas,  etc.,  R.  Co.  v.  Louisiana  R. 
Commn.,  192  Fed.  280,  112  CCA  638 
[aff  232  U.  S.  338,  34  SCt  438,  58  L. 
ed.  630];  State  v.  Southern  Pac.  Co., 
23  Or.  424,  31  P  960;  Coal,  etc.,  R. 
Co.  v.  Conley,  67  W.  Va.  129,  67  SE 
613.  See  also  State  v.  Minneapolis, 
etc.,  R.  Co.,  80  Minn.  191,  83  NW  60, 
89  AmSR  614  (where  it  was  said 
that  courts  cannot  assume  that  the 
present  as  compared  with  the  orig- 
inal cost  of  construction  is  the 
amount  of  stock  and  bonds  out- 
standing, or  that  it  is  what  the  road 
cost  up  to  the  time  of  trial). 

14.  Coal,  etc.,  R.  Co.  v.  Conley, 
67  W.  Va.   129,   67  SE  613. 

15.  Louisville,  etc.,  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  800. 

"In  so  far  as  the  value  of  the 
property  is  an  element  in  rate  regu- 
lation the  outstanding  securities  are 
of  so  little  evidentiary  weight  that 
it  would  probably  be  of  distinct  ad- 
vantage If  courts  and  commissions 
would  disregard  them  entirely,  ex- 
cept as  a  part  of  the  financial  his- 
tory of  the  property,  and  would  in- 
sist upon  direct  evidence  of  the  ac- 
tual money  invested  and  of  the 
S resent  value  of  the  properties." 
lontana,  etc.,  R.  Co.  v.  Morley,  198 
Fed.  991.  1007  (quoting  President 
Hadley  of  Yale  University  in  the  re- 
port of  the  Railroad  Securities  Com- 
mission to  the  president  of  the 
United  States,  dated  Nov.  1,  1911). 
[a]     Beaton   for  role.— (1)    "It   is 


facts.11 

Market  value  of  outstanding  securities.  While 
the  market  value  of  the  carrier's  stocks  and  bonds 
may  be  considered  in  estimating  the  value  of  the 
property,1*  by  itself  such  market  value  is  not  an 
accurate  criterion  of  value1'  or  in  any  sense  conclu- 
sive on  that  question,14  and  cannot,  except  in  a  very 
slight  measure,  indicate  what  that  value  is  as  a 
matter  of  fact." 

Cost  of  construction.  The  reasonable  cost  of  con- 
struction is  to  be  considered  in  determining  the  fair 
value  of  the  company's  property  as  an  element 
entering  into  the  question  of  reasonableness  of 
rates,1'  and  it  may  in  some  instances  even  deter- 
mine the  present  value,  as  when  it  is  of  very  recent 
construction.17  It  has  been  said,  however,  that 
ordinarily  it  is  of  little  assistance  in  that  regard." 
The  community  does  not  underwrite  reckless  or  im-  ■ 
provident  losses  in  investments.1*  On  the  other 
hand,  as  the  carrier  may  not  be  protected  in  its 

a  matter  of  common  knowledge  that 
the  bonded  indebtedness,  capital 
stock  and  current  Indebtedness  of 
railroad  companies  is  In  many  in- 
stances largely  in  excess  of  the  ac- 
tual value  of  the  road,  and  it  would 
be  unjust  and  unfair  to  adopt  sucn 
data  as  a  basis  upon  which  to  ascer- 
tain the  reasonableness  of  tariff 
charges,  without  proof  that  the  value 
of  the  road  equaled  such  outstand- 
ing liabilities."  State  v.  Southern 
Pac  Co.,  23  Or.  424,  433,  31  P  960. 
(2)  "The  market  value  of  stocks  and 
bonds  merely  shows  the  public  esti- 
mate of  the  value  of  the  whole  prop- 
erty contributing  to  the  income. 
.  .  .  And  this  public  opinion  is 
also  open  to  the  influences  of  stock 

Jobbing  manipulation  and  artificial 
lOQkkeeplng,  without  the  advantages 
of  sworn' Inventories  and  the  precise 
testimony  of  competent  and  disin- 
terested witnesses  on  exact  invento- 
ries of  existing  property."  Louis- 
ville, etc.,  R  Co.  v.  Alabama  R. 
Commn.,  196  Fed.  800,  820. 

16.  Smyth  v.  Ames,  169  U.  S.  4(6, 
18  SCt  418,  42  L.  ed.  819;  Southern 
Pac.  Co.  v.  Bartlne.  170  Fed.  725: 
State  v.  Seaboard  Air  Line  R.  Co.,  48 
Fla.  129,  37  S  314   [aff  203   U.  S.  261. 


217  SCt  109,  51  L.  ed.  175]. 

17.  Louisville,  etc.,  R  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.   800. 

18.  Louisville,  etc.,  R  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.   800. 

'  [a]  Season  for  rule. — "Many 
items  of  value  may  be  donations  by 
the  government  or  by  Individuals, 
for  instance  ...  or  the  road 
may  have  been  built  long  before  the 
period  of  Inquiry  at  greatly  less  or 
greatly  higher  prices  than  those  pre- 
vailing at  the  time  of  the  Inquiry. 
Or  its  original  cost  might  be  in- 
volved in  obscurity,  and  may  include 
the  cost  of  abandoned  or  destroyed 
portions  of  the  property,  which 
should  not  figure  In  the  inventory 
for  the  present  time,  or  the  road 
may  have  been  bought  at  a  forced 
sale  in  times  of  panic  at  a  nominal 
price  or  in  Inflated  times  at  a  corre- 
sponding price;  or  the  road,  costing 
little  originally,  may  have  developed 
from  many  contributing  causes  into 
being  property  of  great  value.  And 
in  every  case,  after  finding  the  orig- 
inal cost,  when  possible  to  be  done, 
the  question  would  still  have  to  be 
solved  as  to  whether  such  original 
cost  is  the  same  as  the  present 
value,  which  would  involve  the  de- 
termination of  the  present  value  for 
such  comparison  Independent  of 
original  cost,  and  in  no  other  or  bet- 
ter way  than  on  reproduction 
values."  Louisville,  etc.,  R.  Co.  v. 
Alabama  R.  Commn.,  196  Fed.  800, 
820. 

1».  Simpson  v.  Shepard,  230  U.  S. 
352,  464,  S3  SCt  729,  67  L.  ed.  1511. 
48  LRANS  1151,  AnnCasl916A  18 
(where   it   is  said   that  in   ascertaln- 
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actual  investment  if  the  value  of  its  property  is 
plainly  less,  so  the  making  of  a  just  return  for  the 
use  of  the  property  involves  the  recognition  of  its 
fair  value  if  it  is  more  than  its  cost. 

Cost  of  reproduction.  It  is  very  generally  held 
that  the  cost  of  reproducing  the  property  used  by 
the  carrier  for  the  public  benefit  may  be  taken  into 
consideration  in  determining  the  value  of  the  prop- 
erty." According  to  some  decisions  the  cost  of 
reproducing  the  property  in  its  existing  condition 
at  the  time  of  the  inquiry  is  the  fundamental  and 
generally  controlling  inquiry.32  But  this  view  has 
not  met  with  universal  approval,  it  being  said  that 
a  system  of  rates  and  charges  that  looks  to  a  valua- 
tion fixed  on  so  narrow  a  basis  as  the  cost  of 
reproducing  the  property,  and  which  permits  no 
account  for  betterments  made  necessary  by  the 
growth  of  trade,  comes  clearly  within  the  constitu- 
tional prohibition  against  depriving  any  person  of 
property  without  due  process  of  law,  and  that 
courts  cannot  assume  that  the  cost  of  reproduction 
of  a  line  of  railroad  is  what  the  road  has  cost  up 
to  the  time  of  trial24  When  an  estimate  of  value  is 
based  on  the  cost  of  reproduction  new  the  extent 
of  the  existing  depreciation  should  be  shown  and 
deducted.25  Interest  during  construction  on  the 
estimated  cost  of  reproduction  of  railroad  property 
cannot  lawfully  be  allowed.2* 

Location,  goodwill,  and  established  business.  The 
value  of  a  railroad  like  that  of  any  other  business 
property  may  be  a  matter  of  growth,  and  its  loca- 


tion, goodwill,  and  established  business  are  elements 
to  be  considered  in  determining  the  value.37 

Assets  and  property  of  the  carrier  not  used  in  the 
transportation  business  cannot  be  included  in  the 
valuation  as  a  basis  for  rate  making.28  And  a  specu- 
lative increase  of  value  beyond  the  value  of  similar 
property  owned  by  others,  solely  by  reason  of  its 
public  character,  cannot  be  allowed.28 

Valuation  fixed  by  carrier.  The  valuation  placed 
by  a  carrier  on  its  property  is  not  binding  on  a  rail- 
road commission  in  estimating  the  valuation  on 
which  it*  should  earn  an  income,  or  on  which  it 
should  fix  its  rates.80 

Value  of  franchise.  In  estimating  the  value  of  a 
carrier's  property  for  the  purpose  of  determining 
the  validity  of  a  statute  regulating  its  rates,  the 
carrier's  franchise  is  to  be  included,  and  where  the 
state  by  its  tax  commission  has  placed  a  value  on 
such  franchise  for  taxation  purposes,  it  may  fairly 
be  taken  by  the  court  as  a  basis  for  its  findings.'1 

Return  of  value  for  purposes  of  taxation.  A 
sworn  return  of  the  value  of  a  carrier's  property 
for  the  purpose  of  taxation  is  some  evidence  of 
the  value  of  the  property  to  be  considered  La  deter- 
mining the  rates  fixed  by  the  state  for  carriage  of 
freight,32  but  it  is  not  conclusive  on  the  'carrier  for 
that  purpose;33  and  in  any  event,  it  cannot  be  re- 
garded as  sufficient  evidence  as  to  the  value  of  the 
property,  especially  when  the  principles  governing 
the  assessments  are  not  properly  shown.34 


Ing  present  value  a  court  la  "limited 
to  the  consideration  of  the  amount 
of  the  actual  investment.  If  that 
has  been  reckless  or  Improvident, 
losses  may  be  sustained  which  the 
community  does  not  underwrite"); 
Steenerson  v.  Oreat  Northern  R.  Co., 
«»  Minn.  35S,  72  NW  713  (where 
language  to  same  effect  is  used). 

50.  Simpson  v.  Shepard,  230  u.  S. 
IS!.  454,  32  8Ct  729.  67  L.  ed.  1511, 
41  LRANS  1151  and  note,  AnnCas 
Ml 6 A  IS. 

51.  Simpson  v.  Shepard.  230  U.  S. 
152,  33  SCt  729,  67  L.  ed.  1511  [mod 
184  Fed.  7661;  Western  R.  Co.  v. 
Alabama.  R.  Commn.,  197  Fed.  954; 
Louisville,  etc..  R  Co.  v.  Alabama  R. 
Commn.,  196  Fed.  800;  Southern  Pac. 
Co.  v.  Bartlne,  170  Fed.  725;  State  v. 
Louisville,  etc.,  R.  Co.,  62  Fla.  315, 
57  S  175;  Steenerson  v.  Oreat  North- 
ern R.  Co.,  69  Minn.  863.  72  NW  713. 

"The  cost-of-reproductton  method 
is    of    service    In    ascertaining-    the 

firesent  value  of  the  plant,  when  it 
s  reasonably  applied  and  when  the 
cost  of  reproducing  the  property 
may  be  ascertained  with  a  proper 
degree  of  certainty.  But  it  does  not 
justify  the  acceptance  of  results 
which  depend  upon  mere  conjecture." 
Simpson  v.  Shepard,  230  U.  S.  362, 
452.  33   SCt  729. 

(a]  Bnfcamoad  value  of  adjoining- 
lands  i  In  estimating  the  cost  of  re- 
production of  railroad  property  for 
the  purpose  of  determining  the  rea- 
sonableness of  rates  fixed  by  the 
state,  it  is  not  permissible  to  be  gov- 
erned by  the  value  of  adjoining 
lands  enhanced  by  the  existence  and 
operation  of  the  railroad  and  to  add 
to  such  value  an  extra  amount  which 
it  would  probably  cost  to  acquire  the 
lands  for  railroad  purposes.  Louis- 
ville, etc,  R.  Co.  v.  Alabama  R. 
Commn..  208  Fed.  35. 

S3.  Western  R  Co.  v.  Alabama  R. 
Commn..  197  Fed.  954;  Louisville, 
etc.,  R.  Co.  v.  Alabama  R.  Commn., 
196  Fed.  800  (where  It  was  held  that 
on  ascertaining  the  value  of  a  rail- 
road to  determine  the  validity  of  a 
rate  regulating  statute  the  most  re- 
liable test  is  the  cost  of  the  repro- 
duction of  the  road  when  the  statute 
was  enacted,  taking  the  value  of  the 
road  at  that  time  without  regard  to 
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what  may  have  been  Its  value  when 
constructed);  Shepard  v.  Northern 
Pac.  R.  Co.,  184  Fed.  765  [mod  220 
U.  8.  852,  28  SCt  729,  57  L.  ed.  1511]; 
Steenerson  v.  Great  Northern  R  Co., 
69   Minn.   363,   72   NW   713. 

[a]  Season  for  rule. — "If  a  rail- 
road was  built  30  years  ago  at  a  cost 
of  340,000  per  mile,  and  another  one 
equally  as  good  was  built  within  a 
year  through  the  same  territory  at  a 
cost  of  312,000  per  mile,  on  what 
principle  should  it  be  held  that  the 
old  road  is  entitled  to  3  1-3  times  as 
much  income  as  the  new  road?  No 
guaranty  was  ever  given  by  the  state 
to  the  old  road  that  the  price  of 
materials  and  the  cost  of  construc- 
tion would  not  decline,  or  that  cap- 
ital invested  in  railroads  should  not 
be  subject  to  like  vicissitudes  as 
capital  invested  in  other  enterprises. 
Modern  Improvements  and  other 
causes  have  continued  to  reduce  the 
cost  of  construction  of  all  kinds  of 
new  plants,  and  to  reduce  the  value 
of  old  plants,  or  render  them  wholly 
worthless,  and  the  state  did  not 
guaranty  that  those  causes  should 
not  in  like  manner  affect  the  capital 
Invested  in  railroads.  Then  the 
material  question  is  not  what  the 
railroad  cost  originally,  but  what  it 
would  now  cost  to  reproduce  it." 
Steenerson  v.  Great  Northern  R.  Co., 
69  Minn.  353,  374,  72  NW  713. 

[b]  more  persuasive  than  market 
value  of  seourltles. — The  cost  of  re- 
production anew  of  the  Minnesota 
properties  of  defendant  companies 
devoted  to  the  public  use  of  trans- 
portation Is  more  persuasive  evi- 
dence of  their  values  than  the  mar- 
ket value  of  their  stocks  and  bonds 
or  the  original  cost  of  their  acquisi- 
tion and  construction.  Shepard  v. 
Northern  Pac.  R.  Co.,  184  Fed.  766 
[mod  230  U.  S.  362,  33  SCt  729,  67  L. 
ed.  16111. 

23.  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co.,  90  Fed.   683. 

84.  State  v.  Minneapolis,  etc.,  R 
Co..  80  Minn.  191,  83  NW  60,  89  Am 
SR  614. 

95.  Simpson  v.  Shepard,  230  U.  S. 
362.  457.  23  SCt  729,  57  L.  ed.  1511, 
48  LRANS  1151,  AnnCasl916A  18. 

36.  Simpson  v.  Shepard,  230  U.  S. 
852,  33  SCt  729,  57  L.  ed.  1511   [mod 


184   Fed.   766]. 

2T.  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co..  90  Fed.  683. 

88.  Simpson  v.  Shepard.  280  IT.  S. 
352,  32  SCt  729,  67  iTed.  1611,  43 
LRANS  1161.  AnnCas}916A  18. 

09.  Simpson  v.  Shepard,  280  U.  8. 
362,  465,  33  SCt  729.  67  L.  ed.  1611. 
48  LRANS  1161  and  note,  AnnCas 
1916A  18  (where  the  court  said:  "It 
is  an  increment  which  cannot  be  re- 
ferred to  any  known  criterion,  but 
must  rest  on  a  mere  expression  of 
Judgment  which  finds  no  proper  test 
or  standard  in  the  transactions  of 
the  business  world");  State  v.  North- 
ern Pac.  R  Co..  26  N.  D.  438,  145  NW 
135  [rev  on  other  grounds  226  U.  S. 
585.  35'SCt  429,  59  L.  ed.  735]. 

"Where  the  Inquiry  is  as  to  the 
fair  value  of  the  property,  in  order 
to  determine  the  reasonableness  of 
the  return  allowed  by  the  rate-mak- 
ing power,  it  is  not  admissible  to 
attribute  to  the  property  owned  by 
the  carriers  a  speculative  increment 
of  value,  over  the  amount  Invested 
in  it  and  beyond  the  value  of  similar 
property  owned  by  others,  solely  by 
reason  of  the  fact  that  It  is  used  in 
the  public  service.  That  would  be 
to  disregard  the  essential  conditions 
of  the  public  use,  and  to  make  the 
public  use  destructive  of  the  public 
right."  Simpson  v.  Shepard,  230  U. 
S.  352.  454.  33  SCt  729.  67  L.  ed.  1511. 
48  LRANS  1151,  AnnCasl916A  18. 

80.  State  v.  Lincoln  Tract.  Co., 
90  Nebr.  635,  134  NW  27«. 

81.  Louisville,  etc.,  R  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.   800. 

38.  Louisville,  etc.,  R.  Co.  v. 
Brown.  123  Fed.  946;  Southern  Pac 
Co.  <v.  Board  of  R.  Comrs.,  87  Fed. 
21. 

-83.  Southern  Pac.  Co.  v.  Board  of 
R  Comrs.,  87  Fed.  21,  22  (where  the 
court  said:  "A  return  Is  .  .  . 
not  to  be  excluded  from  the  case  be- 
cause It  does  not  amount  to  an  es- 
toppel. It  is  evidence  that  may  be 
Introduced  in  support  of  the  allega-  ' 
tions  of  the  answer  denying  the 
valuation  now  placed  upon  the  prop- 
erty by  the  complainant  for  the  pur- 
pose of  fixing  rates  for  charges"). 

34.     Knott  v.  Chicago,  etc..  R.  Co.. 
230   U.   S.   474,  33   SCt   975,  57   L.  ed. 
1571;  Simpson  v.  Shepard,  230  U.  S. 
Digitized  by  VaOOQ  IC  ■ 
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[$  641]  c.  Value  of  Service  to  Public  and  General 
Public  Good.  The  public  is  entitled  to  demand  that 
no  more  shall  be  exacted  from  it  than  the  services 
rendered  are  reasonably  worth,  and  this  right  takes 
precedence  even  over  the  right  of  the  carrier  to  a 
fair  return  on  its  investment  when  the  two  rights 
cannot  stand  together.35  In  consequence,  the  value 
of  the  services  to  the  public  is  an  important  factor 
in  determining  the  reasonableness  of  the  rates 
charged  therefor.86  This,  it  has  been  said,  is  con- 
sidered an  ideal  method  if  not  interfered  with  by 
competition  or  other  factors,  and  if  it  is  based  on 
an  idea  similar  to  taxation.8'  The  general  public 
good  may  be  considered  in  rate  making.98  Never- 
theless a  state  cannot  compel  a  carrier  to  maintain 
on  a  particular  commodity  a  rate  which  is  less  than 
reasonable,  or  which  is  practically  gratuitous,  on 
the  ground  of  the  public  good,8*  even  though  the 
carrier  is  permitted  to  make  up  its  loss  by  charges 
on  other  classes  of  traffic.40 

[$  642]  d.  Earnings.  In  determining  the  rea- 
sonableness of  rates,  earnings  are  to  be  taken  into 
consideration,41  although  it  is  obvious  that  the  rea- 
sonableness of  rates'  cannot  be  based  on  a  consid- 
eration of  earnings  alone.42  A  schedule  of  railroad 
rates  established  by  a  state  authority  is  not  unrea- 
sonably low1  as  to  a  particular  road  merely  because 
it  will  not  enable  the  company  to  accumulate  from 
its  net  earnings  a  sinking  fund  for  the  payment  of 


its  indebtedness.48    Consideration  must  be  had  of 
the  earning  capacity  of  the  whole  route  or  road  and 
not  of  segregated  or  individual  portions  of  the  line." 
The  earnings  to  be  considered  are  of  course  net 
earnings.    The  amount  of  gross  receipts  is  no  crite- 
rion for  determining  the  reasonableness  of  rates; 
the  question  of  expenses  incurred  in  producing  those 
receipts  must  be  always  taken  into  account,  for  it 
is  only  by  striking  the  balance  between  the  two 
that  it  can  be  determined  that  the  business  is  profit- 
able.40   Earnings  of  a  railroad,  applied  to  the  pur- 
chase of  additional  equipment  and  other  improve- 
ments, must  be  regarded  as  a  part  of  its  net  earn- 
ings on  an  inquiry  as  to  whether  a  rate  statute  is 
confiscatory.4*    The  fair  rental  value  of  the  dining 
room,  saloon,  check  stand,  etc.,  privileges  in  a  pas- 
senger station  must  be  included  in  estimating  earn- 
ings, although  the  carrier  in  fact  grants  such  privi- 
leges for  a  merely  nominal  rental.47    On  the  other 
hand,  interest  on  a  valid  bonded  debt,  contracted  in 
a  careful,  economical,  and  honest  administration  of 
the  carrier's  business,  constitutes   a  fixed  charge 
which  the  company  is  entitled  to  earn  before  its 
net  earnings  above  operating  expenses  can  be  con- 
sidered as  dividends  subject  to  regulation  or  reduc- 
tion in  the  discretion  of  the  rate-making  power.48 
[J  643]    e.  Cost  of  Plant  and  Deterioration.   As 
elsewhere  shown,  cost  of  construction  may  be  con- 
sidered in  determining  the  value  of  the  carrier's 


352,  33  SCt  728,  57  L.  ed.  1511,  48 
LRANS  1151,  AnnCasl916A18.  Com- 
pare Detroit,  etc.,  R.  Co.  v.  Michigan 
R.  Commn.,  171  Mich.  335,  137  NW 
329  (holding;  that  the  assessed  value 
of  the  property  of  a  carrier  on  which 
it  is  entitled  to  a  fair  return  la 
entitled  to  great,  weight,  and  evidence 
of  a  greater  value  must  be  shown  by 
it,  when  It  attacks  rates  fixed  by  the 
railroad  commission). 

36.    See  supra  5  632. 

36.  Atchison,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  190  Fed. 
591;  Interstate  Commerce  Commn.  v. 
Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493,  62  L.  ed.  705]:'  Interstate  Com- 
merce Commn.  v.  Baltimore,  etc.,  R. 
Co.,  43  Fed.  37  [aft  145  U.  S.  263,  12 
SCt   844,   36   L.   ed.    699]. 

87.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc.,  R.  Co.,  48  Fed.  37 
[aff  146  U.  S.  263,  12  SCt  844,  36  L. 
ed.  699]. 

38.  Interstate  Commerce  Commn. 
v.  Chicago  Great  "Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493,  62  L.  ed.  705]  (where  the  court 
said:  "The  general  public  good  may 
be  considered  in  rate  making.  This 
includes  the  welfare  and  advantage 
of  the  great  body  of  the  citizens  of 
the  United  States,  who  constitute  the 
producers,  shippers,  and  consumers; 
and  it  also  includes  the  welfare  and 
advantage  of  the  various  localities 
and  of  the  common  carriers"). 

[a]  "Interests  of  the  public."— 
The  words  "interests  of  the  public" 
In  the  Rail-way  and  Canal  Traffic 
Act  of  1888  9  27  subs  2  Include  the 
Interests  of  any  considerable  portion 
of  the  population  not  the  parties  or 
their  servants.  Castle  Steam  Traw- 
lers, Ltd.  v.  Great  Western  R.  Co., 
13  R.  &  Can.  Tr.  Cas.  145. 

39.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  286  U.  S.  686,  36  SCt  429,  59 
L.  ed.  786,  AnnCasl916A  1  [rev  26 
N.  D.   488,   145  NW   136]. 

[a]  Beaaon  for  rule. — "That 
would  be  to  go  outside  the  carrier's 
undertaking,  and  outside  the  Held  of 
reasonable  supervision  of  the  con- 
duct of  Its  business,  and  would  be 
equivalent  to  an  appropriation  of 
the  property  to  public  uses  upon 
terms  to  which  the  carrier  had  In  no 
way  agreed."  Northern  Pac.  R.  Co. 
V.   North  Dakota,   236  U.  S.   686,   598, 


35    SCt    429,    69    L.    ed.    735.    AnnCas 
1916A   1. 

40.  Northern  Pac  R.  Co.  v.  North 
Dakota,  236  U.  S.  585.  598,  35  SCt 
429.  59  L.  ed.  736,  AnnCasl916A  1 
(where  the  court  said:  "It  does  not 
aid  the  argument  to  urge  that  the 
State  may  permit  the  carrier  to 
make  good  its  loss  by  charges  for 
other  transportation.  If  other  rates 
are  exorbitant,  they  may  be  reduced. 
Certainly,  it  could  not  be  said  that 
the  carrier  may  be  required  to 
charge  excessive  rates  to  some  In 
order  that  others  might  be  served  at 
a  rate  unreasonably  low.  That 
would  be  but  arbitrary  action"). 

41.  Montana,  etc.,  R.  Co.  v.  Mor- 
iey,  198  Fed.  991;  State  v.  Adams 
Express  Co.,  86  Nebr.  26,  122  NW 
691,  42  LRANS  396;  Coal,  etc.,  R. 
Co.  v.  Conley,  67  W.  Va.  129,  67  SE 
613. 

[a]  Good  management*— Before 
courts  can  be  called  on  to  hold  a 
statute  fixing  maximum  rates  for 
carriers  to  be  unconstitutional,  as 
unreasonable  and  confiscatory,  the 
receipts  and  earnings  of  the  carrier 
must  be  fully  shown,  In  order  that  it 
may  clearly  appear  that  a  prudent 
and  honest  management  within  the 
rates  prescribed  would  not  secure  to 
the  company  reasonable  compensa- 
tion for  the  use  of  Its  property  and 
for  the  conduct  of  its  business. 
State  v.  Adams  Express  Co.,  85 
Nebr.  26,  38,  122  NW  ill,  42  LRANS 
396  (where  the  court  said:  "While 
the  protection  of  vested  rights  of 
property  Is  a  supreme  duty  of  the 
courts.  It  has  not  come  to  this,  that 
the  legislative  power  rests  subser- 
vient to  the  discretion  of  any  rail- 
road corporation  which  may,  by  ex- 
orbitant and  unreasonable  salaries, 
or  In  some  other  Improper  way. 
transfer  its  earnings  into  what  it  Is 
pleased  to  call  operating  expen- 
ses' "). 

43.  Hooker  v.  Interstate  Com- 
merce Commn.,  188  Fed.  242,  263 
[rev  on  other  grounds  225  U.  S.  302, 
32  SCt  769,  56  L.  ed.  1099].  And 
compare  Canada  Southern  R.  Co.  v. 
International  Bridge  Co.,  8  App.  Cas. 
723  (where  It  was  said  that  the  earn- 
ing power  of  the  rate  is  one  of  the 
least  considerations  In  fixing  a  Just 
and  reasonable  rate). 

43.     Houston,  etc.,  R.  Co.  v.  Storey, 


149  Fed.  499  [disappr  Bryroer  v. 
Butler  Water  Co.,  179  Pa.  231,  36  A 
249,  38  LRA  2601. 

44.  Chicago  union  Tract.  Co.  v. 
Chicago,  199  111.  679,  66  NE  470;  Peo. 
v.  Public  Service  Commn.,  153  App. 
Dlv.  129.  138  NTS  484;  State  v. 
Northern  Pacific  R  Co..  19  N.  D.  45. 
120  NW  869,  26  LRANS  1001;  Port- 
land R.,  etc..  Co.  v.  R.  Commn.,  56 
Or.    468.   106   P   709.  109   P   278. 

48.  Knott  v.  Chicago,  etc..  R.  Co., 
230  U.  8.  474,  33  SCt  975,  67  L.  ed. 
1571;  Simpson  v.  Shepard,  230  U.  S. 
352,  33  SCt  729.  67  L.  ed.  1511.  48 
LRANS  1151,  AnnCasl916A  18:  Chi- 
cago, etc.,  R.  Co.  v.  Tompkins,  176 
U.  S.  167,  20  SCt  336,  44  L.  ed.  417: 
Morgan's  Louisiana,  etc.,  R.,  etc. 
Co.  v.  State  R.  Commn.,  127  La.  636. 
53  S  890.  And  see  Seaboard  Air 
Line  R.  Co.  v.  Alabama  R.  Commn.. 
155  Fed.  792  (holding  that  one  of 
the  most  satisfactory  modes  of  ar- 
riving at  the  effect  on  the  revenues 
of  corporations  of  statutes  reducing 
rates  Is  to  take  the  gross  and  net  in- 
come for  the  preceding  years,  if  It  is 
probable  that  the  business  will  con- 
tinue in  substantially  the  same 
volume  and  the  same  cost,  and  com- 
pare the  results  of  prior  years  under 
the  prior  laws  and  the  results  which 
would  have  been  effected  If  the  re- 
duced rates  had  been  applied  to  such 
business). 

[a]  Season  for  rule*— (1)  Gross 
receipts  may  be  insufficient  to  meet 
expenses  and  to  yield  a  return  upon 
invested  capital.  Morgan's  Louis- 
iana, etc.,  R.,  etc.  v.  State  R- 
Commn.,  127  La.  636,  53  S  890.  (2) 
"The  gross  receipts  may  be  large, 
but  If  the  expenses  are  larger  surely 
the  business  Is  not  profitable.  It 
cannot  be  said  that  the  rates  which 
a  legislature  prescribes  are  reason- 
able if  the  railroad  company  charg- 
ing only  those  rates  finds  the  neces- 
sary expenses  of  carrying?  on  its 
business  greater  than  its  receipts." 
Chicago,  etc.,  R.  Co.  v.  Tompkins,  176 
U.  S.  167,  174.  20  SCt  386.  44  L.  ed 
417    [rev  90   Fed.   363]. 

46.  Coal,  etc,  R.  Co.  v.  Conley. 
67  W.  Va.  129,  67  SE  613. 

47.  Arkansas  Rate  Cases,  18 1 
Fed.  290  [rev  on  other  grounds  2J0 
U.  S.  553,  33  SCt  1030,  67  L.  ed. 
1626]. 

48.  Chicago,  etc.,  R.  Co.  v.  Smith, 
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property;4*  and  necessarily  it  may  be  considered  as 
an  element  entering  into  the  question  of  reasonable- 
ness of  rates.*0  Where  a  road  or  a  part  of  a  road 
is  built  through  a  mountainous  country  or  other 
region,  thus  entailing  expensive  construction,  the 
charge  may  be  greater  than  on  other  portions  of 
such  road,  or  on  other  roads,  where  the  cost  of  con- 
struction per  mile  is  less."  Cost  of  construction, 
however,  is  not  to  be  deducted  from  earnings,  in 
ascertaining  the  reasonableness  of  rates,  for  under 
such  rule  the  public  would  be  compelled  to  pay  for 
constructing  the  road  without  being  entitled  to  its 
ownership.  Expenditures  for  additions  to  con- 
struction and  equipment,  like  expenditures  for  origi- 
nal construction  and  equipment,  should  be  reim- 
bursed by  all  of  the  traffic  which  they  accommodate 
during  the  period  of  their  duration,  and  the  cost 
of  improvements  or  additions  that  will  last  for  many 
years  should  not  be  charged  wholly  against  the  rev- 
enue of  a  single  year."  But  ordinary  repairs  and 
deterioration  should  be  met  out  of  gross  earnings, 
so  that  each  year  may  carry  the  burden  of  its  own 
wear  and  tear.5*  The  wear  and  tear  of  equipment 
may  be  considered  in  determining  what  is  a  reason- 
able rate.8* 

[4  6441  f.  Goat  of  Transportation  to  Carrier — 
(1)  la  General.  The  cost  of  transportation  to  the 
carrier  may  be  considered  in  fixing  rates,58  and  it 
is  a  very  important  factor"  But  while  the  cost  can 
be  reached  approximately,  it  cannot  be  reached  ac- 
curately enough  to  make  this  fact  controlling.88  The 
ratio  of  total  operating  expenses  to  total  earnings 
does  not  in  itself  afford  a  sufficient  basis  for  deter- 
mining the  cost  of  the  transportation  of  a  specified 


portion  of  the  traffic.  Before  such  a  ratio  could 
properly  be  used  in  setting  forth  the  cost  of  a  speci- 
fied portion  of  the  traffic  it  would  be  necessary  to 
have  evidence  either  justifying  the  conclusion  that 
the  cost  in  proportion  to  the  revenue  was  substan- 
tially the  same  for  that  part  of  the  traffic  as  for 
the  whole,  or,  if  there  was  a  material  difference, 
satisfactorily  showing  its  nature  and  extent.88 

[i  645]  (2)  Operating  Expenses.  The  operating 
expenses,  or  expense  of  handling  the  traffic,  should 
be  considered  in  fixing  or  determining  the  reason- 
ableness of  rates,80  since  it  is  only  by  comparison 
between  the  gross  receipts  and  the  cost  of  doing  the 
business  that  the  net  earnings  can  be  determined.81 
In  determining  the  cost  of  the  transportation  of  a 
particular  commodity,  all  the  outlays  which  per- 
tain to  it  must  be  considered.88  In  ascertaining  the 
cost  of  operating  a  railroad,  with  reference  to  de- 
termining the  reasonableness  of  rates,  the  expenses 
of  operation  are  not  to  be  strictly  limited  to  the  cost 
of  running  trains,  excluding  all  betterments,  but  the 
cost  of  reasonable  renewals  and  improvements  of 
roadbed,  track,  and  equipment  should  be  included 
in  the  operating  expenses.88  So  sums  paid  out  by 
the  earner  for  taxes**  or  for  injuries  to  persons 
may  properly  be  included  in  operating  expenses.*8 
But  when  estimating  the  cost  of  operating  a  rail- 
way per  ton  of  freight  per  mile  of  carriage,  for  the 
purpose  of  determining  the  reasonableness  of  a 
tariff  of  rates,  it  is  error  to  take  into  consideration 
an  amount  of  the  earnings  which  has  been  appro- 
priated and  paid  out  as  dividends  on  stock  shares 
of  such  railroad.08 

[$  646]    g.  Mileage.    In  fixing  or  determining  the 


110  Fed.  473,  476  (where  the  oourt 
said:  "If  the  earnings  of  a  railroad 
company  do  not  pay  but  a  small  pro- 
portion of  the  fixed  char  res,  then  the 
surplus  earnings  cannot,  in  a  true 
sense,  be  considered  as  dividends"). 

49.  See  supra  I  640. 

50.  State  v.  Seaboard  Air  Line  R. 
Co..    48    Fla.    129.    J7    S    314    [aff    203 

•  U.  S.  Ml,  27  SCt  109,  61  L.  ed.  175]; 
Southern  R.  Co.  v.  State  R  Comma, 
42  Ind.  A.  90,  83  NE  721. 

St.  State  v.  Illinois  Cent.  R.  Co., 
246  III.  188.  92  NE  814.  See  also 
Wellman  v.  Chicago,  etc.,  R.  Co.,  83 
Mich.  E92.  47  NW  489  (holding  that 
the  fact  that  a  bff-her  maximum  rate 
of  passenger  fares  is  allowed  on  the 
railroads  of  the  upper  peninsula 
than  in  the  rest  of  the  state  does  not 
render  the  act  unreasonable  and 
void,  since  it  is  a  matter  of  common 
knowledge,  of  which  the  court  will 
take  Judicial  notice,  that  the  cost  of 
building  and  running  railroads  there 
la  much  greater  than  in  the  lower 
peninsula,  and  this  difference  has 
long  since  been  recognized  In  the 
railroad  law  of  the  state). 

SO.  State  v.  Seaboard  Air  Line  R. 
Co.,  48  Fla.  129.  37  S  314  [aff  203  U. 
8.  261,  27  SCt  109.  61  L  ed.  176]. 

53.  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commn.,  206  U.  S. 
441.  27  SCt  700.  51  L.  ed.  1128  Tdlst 
Union  Pac  R  Co.  v.  U.  S.,  99  U.  S. 
402,  25  L.  ed.  274].  Compare  Metro- 
politan Trust  Co.  v.  Houston,  etc,  R. 
Co.,  90  Fed.  683  (holding  that  state 
authorities  in  fixing  rates  to  be 
charged  by  railroads  should  take  into 
consideration  betterments  and  re- 
placements made  necessary  by  the 
growth  of  traffic,  such  as  replacing 
wooden  by  iron  bridges,  and  similar 
expenditures  beyond  ordinary  re- 
pairs, which  must  be  met  from  the 
gross  earnings). 

54.  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co..  90  Fed.  683: 
Puget  Sound  Electric  R.  Co.  v.  State 
R.  Commn..  66  Wash.  76.  117  P  739. 
AnnCasl913B  768  (holding  that  a 
railroad  company  may  properly 
charge    Its   returns   with  aa   annual 


sum  to  provide  for  depreciation  and 
replacement,  and  have  such  sum  al- 
lowed in  any  determination  of  what 
is  a  proper  return  on  its  Investment, 
to  be  approximated  in  fixing  its  rates 
of  carriage,  but  that  it  cannot  make 
the  traffic  of  a  future  year  bear  all 
the  burdens  of  the  deterioration  of 
past  years,  since  each  year  should 
carry  the  burden  of  its  own  wear 
and  tear,  so  that,  when  renewals  be- 
come necessary,  the  burden  is 
equally  borne  oy  all  contributing 
features). 

55.  Service  Lumber  Co.  v.  8urap- 
ter  Valley  R,  Co..  67  Or.  61,  185  P 
539. 

58.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R  Co.,  209 
U.  S.  108.  28  SCt  493.  62  L.  ed.  706 
[aff  141  Fed.  10031;  Atchison,  etc.,  R. 
Co.  v.  Interstate  Commerce  Commn., 
190  Fed.  591:  Missouri,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  164 
Fed.  646. 

57.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493.  62  L  ed.  705]. 

"While  the  cost  of  service  does  not 
determine  rates,  it  Is  an  important 
element  in  arriving  at  a  Judgment 
with  reference  to  a  rate."  Hocking 
Valley  R.  Co.  v.  State  Public  Utilities 
Commn.,    (Oh.)    110   NE  952,   965. 

58.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R  Co..  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493,  5   L.   ed.    7051. 

58.  Wood  v.  Vandalia  R.  Co.,  231 
U.  S.  1,  34  SCt  7,  58  L  ed.  97. 

80.  Chicago,  etc.,  R  Co.  v.  Tomp- 
kins. 176  V.S.  167.  20  SCt  336,  44  L. 
ed.  417;  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co.,  90  Fed.  683; 
State  v.  Illinois  Cent.  R.  Co..  246  111. 
188,  92  NE  814;  Southern  R.  Co.  v. 
State  R  Commn.,  42  Ind.  A.  90.  83 
NE  721;  Chicago,  etc,  R.  Co.  v.  State 
R  Commn.,  89  Ind.  A.  368.  79  NE 
927. 

81.  Chicago,  etc.,  R  Co.  v.  Tomp- 
kins. 176  U.  S.  167,  20  SCt  336.  44  L. 
ed.  417. 

88.    Northern  Pac.  R  Co.  v.  North 


Dakota,  236  U.  8.  685.  696.  36  SCt 
429.  69  L.  ed.  735.  AnnCasl916A  1  ami 
note  (where  the  court  said:  "We 
find  no  basis  for  distinguishing  in 
this  respect  between  so-called  out- 
of-pocket  costs,'  or  'actual'  expenses, 
and  other  outlays  which  are  none  the 
less  actually  made  because  they  are 
applicable  to  all  traffic.  Instead  of 
being  exclusively  Incurred  in  the 
traffic  in  question.  Illustrations  are 
found  in  outlays  for  maintenance  of 
way  and  structures,  general  expenses 
and  taxes.  It  is  not  a  sufficient  rea- 
son for  excluding  such,  or  other,  ex- 
Eenses,  to  say  that  they  would  still 
ave  been  Incurred  had  the  partic- 
ular commodity  not  been  trans- 
ported. That  commodity  has  been 
transported;  the  common  carrier  is 
under  a  duty  to  carry,  and  the  ex- 

{>e  rises  of  its  business  at  a  particu- 
ar  time  are  attributable  to  what  it 
does  carry.  The  State  cannot  esti- 
mate the  cost  of  carrying  coal  by 
throwing  the  expense  Incident  to  the 
maintenance  of  the  road  bed,  and 
the  general  expenses,  upon  the  car- 
riage of  wheat;  or  the  cost  of  carry- 
ing wheat  by  throwing  the  burden 
of  the  upkeep  of  the  property  upon 
coal  and  other  commodities.  This, 
of  course,  does  not  mean  that  all 
commodities  are  to  be  treated  as 
carried  at  the  same  rate  of  expense. 
The  outlays  that  exclusively  pertain 
to  a  given  class  of  traffic  must  be 
assigned  to  that  class,  and  the  other 
expenses  must  be  fairly  appor- 
tioned. It  may  be  difficult  to  make 
such  an  apportionment,  but  when 
conclusions  are  based  on  cost  the 
entire  cost  must  be  taken  into  ac- 
count"). 

83.  Southern  Pac  Co.  v.  Califor- 
nia R  Comrs..  78  Fed.  236. 

84.  Northern  Pac  R  Co.  v.  North 
Dakota,  236  U.  S.  585.  36  SCt  429,  59 
L.   ed.    735.   AnnCasl916A   1. 

85.  Arkansas  Rate  Cases,  187  Fed. 
290  [rev  on  other  grounds  230  U.  S. 
553,  83  SCt  1030.  57  L.  ed.  1626]. 

88.  State  v.  Minneapolis,  etc.,  R 
Co.,  80  Minn.  191,  83  NW  60.  89  Am 
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reasonableness  of  rates,  mileage  is  always  an  im- 
portant factor*7  to  be  considered,  in  connection  with 
all  the  other  facts  and  circumstances.68  And  it  has 
been  said  that,  "in  the  absence  of  other  influential 
circumstances,  distance  may  fairly  be  considered  a 
controlling  element  in  fixing  reasonable  rates."68 
Nevertheless  it  is  not  necessarily  controlling,70  and 
it  is  well  recognized  that  the  cost  of  transportation, 
per  mile,  decreases  as  the  length  of  the  haul  in- 
creases.71 When  considering  the  reasonableness  of 
rates,  courts  and  commissions  may  take  into  con- 
sideration commercial  necessity,  that  is,  the  applica- 
tion of  principles  in  fixing  rates  which  an  forced  on 
common  carriers  by  various  conditions  and  circum- 
stances and  are  in  common  practice  among  them — a 
business  policy  which  influences'  the  carriers  them- 
selves to  disregard  a  rule  of  strict  comparison  in 
respect  of  distance  of  carriage.72  Competition  is  a 
factor  which  may  overcome  mere  distance.73 

[§  647]  h.  Kind  or  Amount  of  Business  Done. 
In  determining  the  reasonableness  of  a  freight  rate, 
the  amount  of  traffic  may  be  considered.74    Density 
of  traffic  is  an  important  factor  in  rate  making. 
No  rule  is  more  firmly  grounded  in  reason  or  more 


universally  recognized  by  carriers  than  that  the 
greater  (he  tonnage  to  be  transported  the  lower  the 
rate  of  freight  charges  therefor.76  Nevertheless  the 
reasonableness  of  rates  cannot  be  determined  alone 
from  the  kind,  or  amount  of  business  done  by  the 
carrier.77 

[{  648]  i.  Competition.73  Competition  is  a  very 
important  factor  in  determining  the  reasonableness 
of  rates,78  provided  it  possesses  the  attribute  of  pro- 
ducing a  substantial  and  material  effect  on  traffic 
and  rate  making,80  and  may  be  controlling  in  rela- 
tion thereto.81  Carriers  must  be  allowed  to  meet 
competition  or  they  must  go  out  of  business.82  The 
fact  that  the  competition  originated  with  the  car- 
riers whose  rates  are  complained  of  cannot  be  con- 
sidered in  determining  whether  the  rates  are  unrea- 
sonable.83 In  deciding  whether  rates  and  charges, 
made  at  a  low  rate  to  secure  foreign  freights  which 
would  otherwise  go  by  other  competitive  routes,  are 
or  are  not  undue  and  unjust,  the  fair  interests  of 
the  carrier  companies  and  the  welfare  of  the  com- 
munity which  is  to  receive  and  consume  the  com- 
modities are  to  be  considered.81 

[§  649]    j.   Comparison  with  Other  Bates.    The 


SR  511  [aff  186  U.  S.  257.  22  SCt  900. 
46  L.  ed.  1151]. 

67.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  267,  22  SCt  900, 
46  Li.  ed.  1161:  Northern  Pac  R.  Co. 
v.  Keyes,  91  Fed.  47;  State  v.  Illi- 
nois Cent.  R  Co..  246  111.  188,  92  NE 
814;  Oalveston  Chamber  of  Commerce 
v.  State  R.  Commn.,  (Tex.  Civ.  A.) 
137  SW  787. 

68.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  73  Fed. 
409. 

SB.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex. 
Civ.  A.)    137   SW  737,  748. 

70.  Louisville,  etc.,  R.  Co.  v.  U. 
S.,  238  U.  S.  1,  13,  35  SCt  696,  59  L. 
ed.  1177;  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  Xf.  S.  257,  22  SCt  900, 
46  L.  ed.  1161;  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co., 
73  Fed.  409;  State  v.  Illinois  Cent.  R. 
Co.,  246  111.  188,  92  NE  814. 

71.  Northern  Pac.  R.  Co.  v.  Keyes, 
91  Fed.  47,  53. 

"There  is  no  principle  of  railroad- 
ing; that  is  better  established  than 
that  the  cost  of  doing  business  rap- 
idly decreases  as  the  length  of  haul 
increases;  that  is,  if  you  double  the 
distance  you  do  not  double  the  cost." 
Northern  Pac.  R.  Co.  v.  Keyes,  su- 
pra; Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn,,  (Tex, 
Civ.  A.)   187  SW  737,  748. 

"The  cost  per  ton  per  mile  de- 
creases as  the  length  of  the  haul  in- 
creases. 'It  Is  as  nearly  settled  as 
anything  relating  to  railroads  can 
be  that,  under  like  conditions,  freight 
can  be  carried  long  distances  at 
rates  proportionately  lower  than 
short  distances.'  New  Orleans  Cotton 
Exch.  v.  Clnoinnati,  etc,  R.  Co.,  2 
Int.  Com.  Commn.  376.  This  very 
familiar  rule  has  become  axiomatic. 
Farrar  v.  East  Tennessee,  etc.,  R. 
Co..  1  Int.  Com.  Commn.  480."  Gal- 
veston Chamber  of  Commerce  v. 
State  R.  Commn.,  (Tex.  Civ.  A.)  137 
SW  737,  748. 

[a]  Bui*  applied.— A  "propor- 
tional" rate  for  North  Dakota,  found 
by  dividing  the  terminal  rates  on 
traffic  between  St.  Paul  and  Duluth 
and  points  in  North  Dakota  on  a  ton 
mileage  basis,  in  such  proportion  as 
the  number  of  miles  in  North  Da- 
kota bears  to  the  entire  haul,  is  un- 
reasonable, as  it  does  not  allow  for 
the  length  of  haul  nor  for  the  large 
amount  of  terminal  business. 
.Northern  Pac.  R.  Co.  v.  Keyes,  91 
Fed.  47. 

[b]  Statute  repairing'  rate  baaed 
on  distance. — Minn.  L.  (1913)  c  90 
(Gen.  St.  [1913]  I{  4348-4867),  re- 
quiring that  railroad  tariffs  be  based 


on  distance,  applies  to  the  move- 
ments of  commodities  between  sta- 
tions and  not  to  switching  or  like 
movements  within  a  shipping  point. 
Washed  Sand,  etc.,  Co.  v.  Great 
Northern  R  Co.,  130  Minn.  272,  153 
NW  610. 

Xrfraa;  and  abort  haul  as  afteoUng 
sates  see  infra  If  654,  784  et  seq. 

79.  State  v.  Minneapolis,  etc.,  R 
Co.,  80  Minn.  191,  83  NW  60,  89  Am 
SR  514  [aff  186  U.  S.  267,  22  SCt 
900.  46  L.  ed.  1151]. 

73.  Louisville,  etc.,  R.  Co.  v.  U. 
S.,  238  U.  S.  1,  12,  85  SCt  696,  69  L. 
ed.  1177.     See  also  infra  5  648. 

74.  State  v.  Illinois  Cent.  R.  Co.. 
246  111.  188,  92  NE  814;  Southern  R. 
Co.  v.  State  R  Commn.,  42  Ind.  A.  90, 
83    NE   721. 

78.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex.  Civ. 
A.)    137   SW  737. 

76.  Tift  v.  Southern  R.  Co.,  138 
Fed.  753  [aff  148  Fed.  1021  mem,  79 
CCA  536  mem  (aff  206  U.  S.  428,  27 
SCt  709,  51  L.  ed.  1124.  11  AnnCas 
846)]. 

77.  Reagan  v.  Farmers'  L.  &  T. 
Co.,  114  U.  S.  362,  14  SCt  1047,  38  L. 
ed.  1014;  Arkansas  Rate  Cases,  187 
Fed.  290  [rev  on  other  grounds  230 
U.  S.  653,  30  SCt  1030,  57  L.  ed.  1625] 
(where  the  court  said:  "A  carrier 
is  entitled  to  rates  sufficiently  high 
to  enable  it  to  earn  sufficient  net 
profits  to  pay  a  reasonable  Interest 
on  its  Investment,  if  it  can  be  done 
without  making  the  rates  so  high 
as  to  be  oppressive.  While  a  road 
"serving  a  sparsely  settled  commu- 
nity with  only  an  occasional  haul' 
would  not  be  Justified  in  charging 
rates  sufficiently  high  to  earn  the 
same  return,  or  in  some  extreme 
cases  any  return,  on  its  Investment. 
If  such  rates  have  to  be  so  high  as 
to  be  oppressive,  that  is  no  reason  for 
making  the  rates  of  a  carrier  that 
has  more  business  so  low  as  to 
make  them  noncompensatory;  for,  if 
that  were  the  law,  how  would  'it 
benefit  the  carrier  that  its  road  is 
doing  all  the  business  it  can 
handle?"). 

78.  Competition  aa  Justifying'  dis- 
crimination see  infra  $  785  et  seq. 

78.  Louisville,  etc.,  R.  Co.  v.  U. 
S.,  238  U.  S.  1,  36  SCt  696,  69  L.  ed. 
1177;  Southern  Pac.  Co.  v.  U.  S.,  197 
Fed.  167;  Interstate  Commerce 
Commn.  v.  Chicago  Great  Western  R. 
Co.,  141  Fed.  1003  [aff  209  U.  S.  108, 
28  SCt  493,  52  L.  ed.  705];  Inter- 
state Commerce  Commn.  v.  South- 
ern R.  Co.,  106  Fed.  703;  Inter- 
state Commerce  Commn.  v.  Western 
R.  Co.,  93  Fed.  83.  35  CCA  217  [aff 
181    U.    S.    29,    21    SCt    612.   45    L.   ed. 


729]  r  Southern   R.   Co.    v.    State  R. 

Commn.,  42  Ind.  A  90,  83  NE  721; 
Galveston  Chamber  of  Commerce  v. 
State  R.  Co.  Commn.,  (Tex.  Civ.  A) 
137  SW  737:  Southern  Pac.  Co.  v. 
Redding;.  17  Tex.  Civ.  A.  440.  43  SW 
1061. 

"Water  competition,  rail  competi- 
tion and  competition  of  markets 
enter  so  largely  into  the  establish- 
ment of  rates  that  mere  distance  is 
not  necessarily  a  determining  fac-. 
tor."  Louisville,  etc,  R.  Co.  v.  U.  S., 
238  V.  8.  112.  35  SCt  696.  59  L.  ed. 
1177.   • 

[a]  ZUuatrationaw— (1)  An  order 
of  the  Interstate  commerce  commis- 
sion classifying  and  fixing-  rates  on 
lumber  from  Willamette  Valley 
points  in  Oregon  to  San  Franeiso 
was  held  reasonable  and  not  invalid, 
because,  in  allowing  a  lower  rate  on 
rough   fir  and   lath    than   on   higher 

frades.  the  commission  considered 
he  fact  that  without  such  rate  such 
grades  could  not  be  shipped  in  com- 
petition with  points  having  water 
transportation.  Southern  Pac.  Co. 
v.  U.  S..  197  Fed.  167.  (2)  Rates 
to  a  noncompetitive  point  cannot  be 
held  unjust  and  unreasonable  in 
themselves,  and  therefore  unlawful, 
under  the  Interstate  Commerce  Act 
of  Febr.  4,  1887  (24  U.  S.  St.  at  L 
379  c  104)  |  1,  where  they  are  made 
up  of  the  rates  charged  to  the  near- 
est competitive  point  through  which 
the  shipments  pass,  which  are  low 
rates,  forced  by  severe  competition, 
combined  with  the  local  rates  fixed 
by  the  state  railroad  commission  be- 
tween such  point  and  the  point  of 
destination,  thus  giving  the  noncom- 
petitive point  the  full  benefit  of 
whatever  reduction  In  rates  competi- 
tion has  effected  on  the  line  of  the 
shipment,  and  where  the  total  rates 
so  charged  are  relatively  just,  as 
compared  with  those  to  other  points 
in  the  state,  on  other  lines  of  road, 
and  similarly  situated.  Interstate 
Commerce  Commn.  v.  Western,  etc.. 
Co..  93  Fed.  83,  35  CCA  217  [aff  181 
U.  S.  29,  21  SCt  512.  45  L.  ed.  729]. 

80.  Interstate  Commerce  Commn. 
v.  Southern  R.  Co.,  105  Fed.  703. 

81.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  28  SCt 
493.  52  L.  ed.  705], 

83.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex.  Civ. 
A.)  137  SW  737. 

83.  Interstate  Commerce  Comma, 
v.  Chicago  Great  Western  R  Co.,  141 
Fed.  1003  [aff  209  U.  S.  108,  21  SCt 
483.  62  L.  ed.  70S], 

84.  Interstate  Commerce  Commn. 
v.  Southern  R.  Co.,  105  Fed.  703. 


For  later  oaaaa,  developments  and  onangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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question  whether  rates  are  just  and  reasonable  in 
themselves  is  in  some  degree  a  relative  one;86  and 
in  determining  the  reasonableness  of  rates  they  may 
be  compared  with  rates  prevailing  in  other  localities 
or  states  provided  conditions  are  substantially  the 
same.**  Rates  prevailing  in  other  localities  or  states 
have  no  bearing  and  cannot  be  considered  for  pur- 
poses of  comparison  where  the  conditions  are  dis- 
similar.*7 But  when  due  allowance  is  made  for  all 
factors  entering  into  the  question,  a  comparison  of 
rates  between  two  points  on  the  same  road,  or  with 
charges  on  other  roads,  may  furnish  evidence  of 
probative  value.**  Evidence  merely  that  rates 
charged  by  a  railroad  company  for  shipments  to  a 
particular  point  are  higher  than  rates  charged  be- 
tween the  initial  points  and  two  other  points  will 
not,  in  the  absence  of  allegation  and  proof  that  the 


86.  Interstate  Commerce  Commn. 
v.  Tennessee,  etc.,  R.  Co.,  86  Fed.  107 
[sff  99  Fed.  51,  39  CCA  41S  (rev  on 
other  grounds  181  U.  S.  1,  21  BCt 
516,  45   L.  ed.  719)]. 

M.  IT.  S. — Hooker  v.  Interstate  Com- 
merce Commn.,  188  Fed.  242  [rev  on 
other  grounds  225  U.  8.  802,  32  SCt 
769,  56  L.  ed.  1099];  Interstate  Com- 
merce Commn.  v.  Tennessee,  etc.,  R. 
Co..  85  Fed.  107  [99  Fed.  52,  39  CCA 
413  (rev  on  other  grounds  181  U.  8. 
1.  21  SCt  616.  45  L.  ed.  719)];  Inter- 
state Commerce  Commn.  v.  Cincin- 
nati, eto,  R.  Co.,  66   Fed.  925. 

III.— Chicago,  etc.,  R.  Co.  v.  Peo., 
136  111.   A.   2. 

Ind. — Southern  R.  Co.  v.  State  R 
Commn.,  42  Ind.  A.  90,  83  NE  721. 

S.  D. — Turner  Creamery  Co.  v. 
Chicago,  etc.,  R.  Co.,  36  S.  D.  310, 
154  NW  819. 

Wis. — Chicago,  etc-  R.  Co.  v.  Rail- 
road Commn.,  156  Wis.  47.  145  NW 
116.   974. 

[a]  Cost  of  transportation  com- 
pared with  rates.— In  determining 
whether  rates  charged  to  and  from  a 
city  are>  unjust  and  unreasonable  In 
themselves,  the  greatest  weight 
should  be  given  to  the  cost  of  trans- 
portation as  compared  with  the  rates 
charged  and  the  rates  in  force  at 
numerous  other  cities  where  the  cir- 
cumstances are  as  nearly  similar  as 
may  be  to  those  prevailing  at  such 
city.  Interstate  Commerce  Commn. 
v.  Southern  R  Co,  117  Fed.  741  [aff 
122   Fed.   800,    60   CCA   540]. 

87.  Smyth  v.  Ames,  189  U.  8.  466, 
18  SCt  418,  42  L.  ed.  819  faff  64  Fed. 
165]:  Chicago,  etc..  R.  Co.  v.  Peo., 
136  in.  A.  2;  Hopper  v.  Chicago,  etc., 
R.  Co..  91  Iowa  639.  60  NW  487; 
Morgan's  Louisiana,  etc.,  R.,  etc.,  Co. 
v.  State  R.  Commn.,  127  La.  638,  53  < 
8  890.  See  also  as  sustaining  this 
view  Chicago,  etc.,  R.  Co.  v.  Dey,  35 
Fed.  866,  1LRA  744. 


[a]  Reason  for  role*— (1)  "The 
question  Is  asked.  Are  not  the  peo- 
ple of  Nebraska  entitled  to  as  cheap 
rates  as  the  people  of  Iowa?  Of 
course,  relatively  they  are.  That  is, 
the  roads  may  not  discriminate 
against  the  people  of  any  one  State, 
but  they  are  not  necessarily  bound  to 
give  absolutely  the  same  rates  to  the 
people  of  all  the  States;  for  the  kind 
and  amount  of  business  and  the  cost 
thereof  are  factors  which  determine 
largely  the  question  of  rates,  and 
these  vary  in  the  several  States.  The 
volume  or  business  in  one  State  may 
be  greater  per  mile,  while  the  cost 
of  construction  and  of  maintenance 
is  less.  Hence,  to  enforce  the  same 
rates  In  both  States  might  result  in 
one  In  great  Injustice,  while  in  the 
other  it  would  only  be  reasonable 
and  fair.  Comparisons,  therefore, 
between  the  rates  of  two  States  are 
•  of  little  value,  unless  all  the  ele- 
ments that  enter  into  the  problem 
are  presented"  (per  Harlan,  J.). 
Smyth  v.  Ames.  169  U.  S.  466.  540, 
18  8Ct  418.  42  L.  ed.  819.  (2)  Evi- 
dence as  to  charges  for  carrying  a 
like  commodity  on  another  road  in 
the  same  state  or  In  other  states  has 


no  tendency  to  show  the  reasonable- 
ness of  charges  for  a  shipment  of  a 
commodity  unless  the  circumstances 
which  must  be  taken  Into  consider- 
ation in  fixing  the  rate  are  substan- 
tially the  same  as  those  applying  to 
the  road  in  controversy.  Hopper  v. 
Chicago,  etc.,  R.  Co.,  91  Iowa  639,  60 
NW  487. 

[b]  Illustration. — The  rate  charged 
on  first-class  goods  in  less  than  car- 
load lots  from  Cincinnati  to  Atlanta, 
in  1879,  was  one  dollar  and  thirty- 
nine  cents  per  one  hundred  pounds. 
Afterward  it  was  one  dollar  and  ten 
cents,  and  subsequently  one  dollar 
and  seven  cents,  except  for  a  short 
time,  when  It  was  one  dollar  and  one 
cent..  The  only  testimony  heard  by 
the  commission  as  to  the  reason- 
ableness of  the  rate  was  that  of  an 
officer  of  a  railroad  company,  that 
he  considered  a  rate  of  one  dollar 
and  one  cent  reasonable.  On  that 
testimony,  and  on  the  fact  that  the 
rate  from  Cincinnati  to  Birmingham 
is  eighty-nine  cents,  as  compared 
with  one  dollar  and  seven  cents  to 
Atlanta,  the  distances  being  sub- 
stantially, the  same,  the  commission 
ordered  that  defendants  should  not 
charge  more  than  one  dollar  from 
Cincinnati  to  Atlanta.  In  this  court, 
a  number  of  railroad  experts  testified 
that  the  present  rate  of  one  dollar 
and  seven  cents  was  reasonable.  As 
to  the  rate  to  Birmingham,  there  was 
evidence  before  the  court  which  was 
not  before  the  commission,  namely, 
that  the  rate  from  Cincinnati  to 
Birmingham,  which  was  previously 
one  dollar  and  eight  cents,  was 
forced  down  to  eighty-nine  cents  by 
the  building  of  a  new  road  known  as 
the  Kansas  City,  Memphis  &  Bir- 
mingham Railroad.  It  was  held  that 
the  existence  of  a  lower  rate  from 
Cincinnati  to  Birmingham  furnished 
no  sufficient  reason  to  determine 
that  the  rate  from  Cincinnati  to  At- 
lanta was  unreasonable  when  such 
lower  rate  was  caused  by  conditions 
at  Birmingham  which  did  not  exist 
at  Atlanta.  Interstate  Commerce 
Commn.  v.  Cincinnati,  etc.,  ft.  Co.,  66 
Fed.   925. 

[c]  Presumption  as  to  reason- 
ableness.— The  fact  that  intra-state 
freight  and  passenger  rates  estab- 
lished by  a  state  are  not  lower  than 
those  in  other  states  of  Itself  raises 
no  presumption  that  such  rates  are 
reasonable,  and  not  confiscatory. 
Arkansas  Rate  Cases,  187  Fed.  290 
[rev  on  other  grounds  230  U.  S.  553, 
30  SCt  1030,   67  L.  ed.  1626]. 

88.  Louisville,  etc.,  R.  Co.  v.  U.  S., 
238  U.  S.  1.  12.  35  SCt  696,  69  L.  ed. 
1177  (where  the  court  also  said: 
"And  reasonableness  of  freight 
charges  cannot  always  be  determined 
by  comparison  with  other  charges 
until  some  standard  is  adopted. 
They  may  prove  nothing  even  where 
the  two  hauls  are  over  the  same 
mileage,  for  the  rate  attacked  may 
tend  to  show  that  the  others  are  too 
low — while  they  in  turn  might  be 
relied  on  to  prove  that  the  first  Is 
too  high.    Both  may  be  unreasonably 


rates  complained  of  are  unreasonable,  unjust,  or  dis- 
criminatory, authorize  an  order  of  the  state  railroad 
commission  reducing  the  rates.89 

[}  660]  fc  Character  and  Value  of  Goods 
Shipped.  The  character80  and  value*1  of  the  goods 
shipped  are  important  factors  in  determining  the 
reasonableness  of  rates  charged,  and  must  be  taken 
into  consideration.  Likewise  the  weight  and  bulk 
of  the  articles*2  and  the  convenience  to  the  carrier 
in  transporting  them**  may  be  considered,  but  are 
in  no  sense  conclusive.*4  The  rate  for  transporta- 
tion and  delivery  is  largely  regulated  by  the  char- 
acter of  the  commodity,  and  as  some  classes  of 
goods  are  more  valuable  and  involve  greater  respon- 
sibility, and  some  are  more  difficult  to  handle  and 
involve  greater  expense  than  others,  the  charge  for 
carriage,  handling,  and  delivering  may  be  deter- 
high  or  too  low  because  compelled 
by  .conditions  over  which  the  carrier 
had  no  control"). 

89.  Bylngton  v.  Chicago,  etc.,  R. 
Co.,  96  Nebr.  684,  148  NW  520. 

80.  Interstate  Commerce  Comnrn. 
v.  Delaware,  etc.,  R.  Co.,  84  Fed.  728; 
Service  Lumber  Co.  v.  Sumpter  Val- 
ley R.  Co.,  67  Or.  63,  136  P  539. 

81.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  [aff  209  U.  8.  108,  28  SCt 
498.  62  L.  ed.  7061;  Interstate  Com- 
merce Commn.  v.  Delaware,  etc..  Co., 
64  Fed.  723  (holding  that  an  order 
of  the  Interstate  commerce  commis- 
sion, prohibiting  a  carrier  from 
charging  any  compensation  for  the 
transportation  of  window  shades  of 
any  description — whether  the  cheap 
article  wortH  three  dollars  per  dozen 
or  the  hand  decorated  article  worth 
ten  dollars  per  fair — greater  than 
the  third-class  rate,  the  rate  charged 
for  the  transportation  of  the  ma- 
terials used  In  making  window 
shades.  Ignored  the  element  of  the 
value  of  the  service  in  fixing  the 
reasonable  compensation  of  the.  car- 
rier, denied  him  any  remuneration 
for  additional -risk,  and  should  not 
be  enforced):  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co., 
43  Fed.  37  [aft  145  U.  S.  268,  12  BCt 
844.  36  L.  ed.  699]. 

93.  Interstate  Commerce  Commn. 
v.  Chicago,  etc.,  R.  Co.,  141  Fed.  1008 
raff  209  U.  S.  108,  28  SCt  493,  52 
L.  ed.  7051:  State  v.  Illinois  Cent.  R 
Co.,  246  111.  188,  92  NE  814;  South- 
ern R.  Co.  v.  State  R.  Commn.,  42 
Ind.  A  90,  83  NE  721. 

[a]  Construction  of  tariff  fixing 
rates  tar  tonnage  valuation. — Under  a 
tariff  fixing  freight  rates  on  ore  at 
a  valuation  of  not  less  than  one  hun- 
dred dollars  per  ton,  determined 
from  the  gross  assay  value  of  the 
entire  contents  according  to  the 
market  price  of  the  metal  product  at 
destination,  after  deducting  the 
charges  for  assay,  smelting,  and 
handling  at  the  smelter,  and  then  fix- 
ing the  actual  rate  at  certain  figures 
based  on  the  value  per  ton,  ore  on 
which  the  assay  value  per  ton,  ex- 
clusive of  moisture,  was  fifty-seven 
dollars  and  eighty-eight  cents,  as 
against  sixty-three  dollars  and 
ninety-six  cents  per  ton  for  dry  ore, 
was  properly  valued  for  the  pur- 
pose of  determining  the  freight  rate 
at  its  valuation  per  ton  including 
the  moisture  content,  moisture  being 
included  in  the  words  "entire  con- 
tents." Montgomery  Shoshone  Mines 
Co.  v.  Las  Vegas,  etc.,  R.  Co.,  36  Nev. 
62.  132  P  1157. 

93.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co., 
141  Fed.  1003  [aff  209  U.  S.  108.  28 
SCt  493.  52  L.  ed.  70S]. 

94.  State  v.  Minneapolis,  etc.,  R. 
Co.,  80  Minn.  191,  83  NW  60.  89 
AmSR  514  [aff  186  U.  S.  257,  22  SCt 
900,  46  L.  ed  1161]  (holding  that 
commercial  considerations  may  Jus- 
tify a  disregard  of  the  rule  of  strict 
equality  as  between  bulk  or  weight 
as  well  as  of  distance  of  carriage). 
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mined  accordingly.?*  Nevertheless,  while  there  may 
be  a  good  reason  for  a  lower  rate  on  bulky  freight 
of  a  low  class  than  that  charged  for  carrying  arti- 
cles of  a  different  sort,  yet  the  mere  grade  of  the 
commodity  cannot  be  regarded  as  furnishing  a  suffi- 
cient ground  for  compelling  the  carrier  to  transport 
it  for  less  than  cost  or  without  substantial  reward.9* 

[»  651]  1.  Traffic  Heavier  in  One  Direction  Than 
in  Another.  The  mere  fact  that  a  rate  established 
by  a  carrier  is  higher  one  way  between  the  same 
points  than  it  is  the  other  does  not  of  itself  show 
that  the  higher  rate  is  unreasonable,  and  this  is  par- 
ticularly true  where  there  is  a  preponderance  of  cars 
moving  in  ope  direction." 

[$  652]  m.  Local  or  Through  Freight.  In  deter- 
mining the  reasonableness  of  a  freight  rate,  the 
question  whether  the  freight  is  local  or  through 
freight  is  'to  be  considered.88  The  cost,  of  moving 
local  freight  is  obviously  greater  than  that  of 
moving  through  freight.  The  enhanced  cost  of 
transportation  of  local  freight  justifies  rates  above 
the  average  of  those  for  the  entire  business  of  the 
carrier.1  A  through  freight  rate  is  not  necessarily 
reasonable  because  it  does  not  exceed  the  aggregate 
of  two  reasonable  local  rates.2  But  a  through  rate 
which  exceeds  the  total  of  local  rates  over  the  same 
line  and  distance  is  an  unreasonable  rate.*  The 
testimony  of  experts  as  to  the  relative  cost  of  doing 
local  and  through  business'  is  not  to  be  disregarded 
simply  because  it  cannot  demonstrate  by  figures  the 
exact  amount  of  percentage  of  the  extra  cost,  as  it 
is  almost,  if  not  quite',  impossible  to  determine  the 
difference  with  mathematical  certainty.4 

[$  653]  n.  Effect  of  Sates  Charged  on  Growth  of 
Olty.  In  determining  whether  the  rates  charged  to 
and  from  a  city  are  unjust  and  unreasonable  in 
themselves,  the  effect  of  the  rates  charged  on  the 
growth  and  prosperity  of  the  city  may  be  consid- 

•8.  Vicksburg,  etc.,  R.  Co.  v. 
State  R.  Comma.,  1ST  1a.  747,  69  S 
161. 

96.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  9.  585,  85  SCt  429,  59 
L.  ed.  785,  AnnCaal916A  1  and  note 
[rev  26  N.  D.  438,  145  NW  135]. 

97.  Louisville,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  195  Fed. 
641  [rev  227  U.  S.  88,  S3  SCt  185.  57 
L.  ed.   431], 

98.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  U.  S.  267,  22  SCt  900. 
46  L.  ed.  1151  [aft  80  Minn.  191,  83 
NW  60,  89  AmSR  5141;  Texas,  etc., 
R  Co.  v.  Interstate  Commerce 
Commn.,  162  U.  S.  197.  16  SCt  666,  40 
L.  ed.  940;  State  v.  Illinois  Cent.  R. 
Co.,   246   111.   188,   92   NE  814. 

99.  Chicago,  etc.,  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  178,  20  SCt  336, 
44  L.  ed.  417  (where  the  court  Bald: 
"Take  a  single  line  of  100  miles, 
with  ten  stations.  One  train  starts 
from  one  terminus  with  through 
freight  and  goes  to  the  other  with- 
out stop.  A  second  train  starts  with 
freight  Tor  each  intermediate  sta- 
tion. The  mileage  Is  the  same.  The 
amount  of  freight  hauled  per  mile 
may  be  the  same,  but  the  time  taken 
by  the  one  is  greater  than  that  taken 
by  the  other.  Additional  fuel  is 
consumed  at  each  station  where 
there  is  a  stop.  The  wear  and  tear 
of  the  locomotive  and  cars  from  the 
Increased  stops  and  in  shifting  cars 
from  main  to  side  tracks  is  greater; 
there  are  the  wages  of  the  employes 
at  the  intermediate  stations,  the  cost 
of  Insurance,  and  these  elements  are 
so  varying  and  uncertain  that  It 
would  seem  quite  out  of  reach  to 
make  any  accurate  comparison  of 
the  relative  cost.  And  if  this  is 
true  when  there  are  two  separate 
trains,  it  is  more  so  when  the  same 


ered.5  But  comparison  cannot  be  made. alone  with 
another  city  where  competition  has  produced  un- 
usually low  rates,  but  should  be  made  with  other 
cities  where  the  circumstances  and  conditions  are 
similar.' 

[J  654]  o.  Charging  Mora  for  Short  Than  for 
Long  Hani.7  In  the  absence  of  some  showing  to  the 
contrary,  the  charging  of  a  higher  rate  of  freight 
for  a  short  haul  than  for  a  long  haul  will  be  con- 
sidered unreasonable.8  And  where  a  statute  fixes  a 
maximum  rate  for  a  designated  distance,  a  rate  in 
excess  of  that  so  designated  for  a  shorter  haul  has 
been  held  unreasonable  as  &  matter  of  law.*  A  stat- 
ute requiring  a  carrier  to  carry  freights  over  longer 
lines  for  the  same  rates  as  required  by  any  railroad 
company  for  hauling  the  same  freight  between  the 
same  points  by  a  shorter  line,  no  matter  how  great 
the  disparity  in  the  length  of  such  hauls  may  be,  is 
unconstitutional,  where  such  statute  is  an  absolute 
finality,  without  the  right  of  judicial  investigation 
by  due  process  of  law. 

[{  655]  p.  Seasonal  Conditions.  In  determining 
the  reasonableness  of  a  freight  charge,  the  season 
of  the  year  during  which  the  rates  are  in  force  may 
be  considered.11  Thus  a  carrier  may  properly  charge 
lower  rates  on  coal  in  the  summer,  months  in  order 
to  keep  its  coal  cars  and  coal  crew  employed  during 
.that  season  of  the  year,  provided  such  rates  are 
offered  in  good  faith  to  all  persons  on  equal  terms.11 

[$  656]  q..  Effect  of  Operation  in  Connection 
with  Other  Lines.  The  fact  that  a  line  of  railroad 
is  operated  in  connection  with  other  lines  owned  by 
the  same  company,  but  under  separate  charters, 
whereby  the  earnings  of  such  line  are  increased  and 
its  operating  expenses  reduced,  does  not  prevent  its 
being  considered  as  a  separate  and  independent  line 
for  the  purpose  of  determining  the  reasonableness  of 
rates -thereon,  fixed  by  the  Btate,  full  consideration 


train  carries  both  local  and  through 
freight  It  Is  impossible  to  distrib- 
ute between  the  two  the  relative 
cost  of  carriage.  Yet  that  there  is 
a  difference  is  manifest,  and  upon 
such  difference  the  opinions  of  ex- 
perts familiar  with  railroad  business 
is  competent  testimony,  and  cannot 
be  disregarded"). 

1.  Northern  Pac.  R.  Co.  v.  Keyes, 
91   Fed.   47. 

8.  Minneapolis,  etc,  R.  Co.  v. 
Minnesota.  186  U.  S.  257.  262,  22  SCt 
900,   46   L.  ed.   1161. 

"A  through  tariff  is  almost  always 
fixed  at  a  less  sum  than  the  aggre- 
gate of  local  tariffs  between  nearby 
stations  upon  the  same  roads." 
Minneapolis,  etc..  R.  Co.  v.  Minne- 
sota, 186  U.  S.  257.  262.  22  SCt  900, 
46  L.  ed.  1161. 

"It  is  a  matter  of  common  knowl- 
edge that  through  rates  are  gener- 
ally less  than  the  sum  of  Intermedi- 
ate local  rates;  and  when  all  the  par- 
ticipating carriers  do  not  Join  in  es- 
tablishing the  through  rates,  it  is  a 
common  practice  for  one  or  more  of 
them  to  name  proportional  rates  up 
to  some  point  of  connection  with 
another  carrier  which  completes  or 
continues  the  transportation."  Hock- 
ing "valley  R.  Co.  v.  Lackawanna 
Coal,  etc..  Co.,  224  Fed.  930,  931,  140 
CCA  408. 

3.  Turner  Creamery  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  36  S.  D.  310.  164 
NW   819. 

4.  Chicago,  etc..  R.  Co.  v.  Tomp- 
kins. 176  U.  S.  167,  20  SCt  S36,  44 
L.  ed.  417. 

5.  Interstate  Commerce  Commn. 
v.  Southern  R.  Co.,  117  Fed.  741,  [aft 
122  Fed.  800,  60  CCA  640]. 

8.  Interstate  Commerce  Commn. 
v.  Southern  R.  Co.,  117  Fed.  741  taff 
122  Fed.  800,  60  CCA  640]. 


T.  Am  constituting  diaexlaalaatloa 
see   infra   it   784-790. 

8.  Turner  Creamery  Co.  v.  Chi- 
cago, etc.,  R  Co.,  36  S.  D.  310,  164 
NW  819. 

9.  Campbell  v.  Marietta,  etc.,  R 
Co.,  23  Oh.  St  168. 

10.  State  v.  Sioux  City,  etc,  R 
Co.,  46  Nebr.  682,  65  NW  766,  31 
LRA  47. 

11.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R  Co.,  73  Fed. 
409;  State  v.  Illinois  Cent.  R.  Co.. 
246  111.  188.  92  NE  814. 

la.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  78  Fed.  409. 
425  (where  the  court  said:  "It  Is 
customary  In  manufacturing  and 
other  Industrial  establishments  to 
lower  the  price  of  goods  in  order  to 
keep  business  going  during  the  sum- 
mer, or  dull  season  of  the  year.  And 
so,  too,  it  is  a  matter  of  common 
knowledge  that  coal  In  any  market 
may  be  bought  during  the  summer 
or  heated  season  of  the  year  at  rates 
lower  than  it  can  be  obtained  during 
the  winter,  when  the  consumption  Is 
large,  and  the  demand  for  this  com- 
modity active.  It  Is  well  known,  as 
the  proof  in  .this  case  abundantly 
shows,  that  It  is  very  difficult  for 
mining  and  manufacturing  establish- 
ments to  And  market  during  the 
summer  months  for  the  product  or 
output  of  such  establishments.  This 
Is  due  to  the  fact  that  there  is  com- 
paratively little  demand  for  their 
products  during  those  months.  It 
has  come  to  be  well  known,  there- 
fore, as  the  'surplus  output'  or 
product,  and  the  question  of  a 
market  for  such  surplus  output  dur- 
ing the  dull  season  of  the  year  Is 
everywhere  recognised  as  a  difficult 
one,  and  concessions  are  made  in 
prices  and   rates   in   order   that  this 


For  later  sues,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  joint  operation  being  given  when  the  road  is 
credited  for  the  increased  business  and  reduced 
expenses." 

[J  667]  r.  Effect  of  Consolidation  of  Several 
Beads.  When,  by  legislation  and  consolidation,  a 
railroad  which  was  originally  all  in  one  state  be- 
comes consolidated  with  other  (tads  in  other  states, 
and  the  state  originally  incorporating  it  enacts  laws 
to  regulate  the  rates  of  the  consolidated  road  within 
its  borders,  the  proper  test  as  to  the  reasonableness 
of  these  rates  is  as  to  their  effect  on  the  consoli- 
dated line  as  a  whole.14 

[f  658]  s.  Consideration  of  Interstate  Business 
in  Determining  Reasonableness  of  Intra-state  Kates. 
The  reasonableness  or  unreasonableness  of  rates  pre- 
scribed by  a  state  for  the  transportation  of  persons 
and  property  wholly  within  its  limits  must  be  deter- 
mined without  reference  to  the  interstate  business 
done  by  the  carrier,  or  to  the  profits  derived  from 
it."  Interstate  traffic  cannot  be  made  to  bear  the 
losses  of  intra-state  business,  nor  vice  versa."  The 
argument  that  a  railroad  line  is  an  entirety;  that 
its  income  goes  into,  and  its  expenses  are  provided 
for  out  of,  a  common  fund;  and  that  its  capitalisa- 
tion is  on  its  entire  line  within  and  without  the 
state,  can  have  no  application  where  the  state  is 
without  authority  over  rates  on  the  entire  line,  and 


can  deal  only  with  local  rates,  and  make  such  regula- 
tions as  are  necessary  to  give  just  compensation  on 
local  business.17 

Limitation  of  role.  The  supreme  court  of  Vir- 
ginia has  ingrafted  an  important  limitation  on  the 
foregoing  principle  and  holds  that  it  has  no  appli- 
cation, where  the  road  is  built,  maintained,  and 
operated  essentially  for  interstate  purposes,  and 
where  the  intra-state  business  is  incidental  merely 
and  confessedly  too  inconsiderable  to  render  feasible 
the  fixing  of  a  reasonable  maximum  rate  with  sole 
reference  to  it." 

[$  659]  t.  Unreasonableness  of  One  Charge  as 
Affecting  Another  Charge  Not  Unreasonable  in 
Itself.  If  a  terminal  charge  is  just  and  reasonable, 
it  cannot  be  condemned  or  the  carrier  required  to 
change  it  on  the  ground  that,  taken  in  connection 
with  prior  charges  of  transportation  over  the  lines 
of  the  carrier  or  of  connecting  carriers,  the  total 
charge  to  the  shipper  is  unreasonable;  that  which 
must  be  corrected  and  condemned  is  not  the  just 
and  reasonable  terminal  oharge,  but  those  prior 
charges  which  must  of  themselves  be  unreasonable 
in  order  to  make  the  aggregate  of  the  charge  from 
the  point  of  shipment  to  that  of  delivery  unreason- 
able and  unjust.1" 


surplus  output  mar  be  handled. 
And  If   those  who  own  and  operate 


mining*  establishments  may  properly 
attempt  to  keep  the  same  going  dur- 
ing the  summer  season,  It  would  be 


lingular  U  the  railroad  company  may 
not  also  have  the  right  or  keeping 
such  appliances  and  cars  as  -It  de- 
votes to  the  coal  traffic  from  becom- 
ing idle,  and  also  avoid  throwing  the 
crews  of  men  who  operate  such  cars 
oat  of  employment,  oy  joining  with 
Hie  coal  miners  in  a  reduction  of 
rates  in  order  to  find  a  market  for 
the  surplus  output")' 

13.  Louisville,  etc.,  R.  Co.  v. 
Brown,  123  Fed.  94«. 

14.  St.  Louis,  etc..  R.  Co.  v.  Gill, 
156  U.  S.  649.  665.  15  SCt  484.  39  L. 
ed.  567  (where  the  court  said:  "In 
this  state  of  facts  we  agree  with  the 
view  of  the  Supreme  Court  of  Arkan- 
sas, as  disclosed  in  the  gplnlon  con- 
tained in  the  record,  and  which  were 
to  the  effect  that  the  correct  test 
was  as  to  the  effect  of  the  act  on  the 
defendant's  entire  line,  and  not  upon 
that  part  which  was  formerly  a  part 
of  one  of  the  consolidating  roads; 
that  the  company  cannot  claim  the 
right  to  earn  a  net  profit  from  every 
mile,  section,  or  other  part  into 
which  the  road  might  be  divided,  nor 
attack  as  unjust  a  regulation  which 
fixed  a  rate  at  which  some  such  part 
would  be  unremuneratlve;  that  It 
would  be  practically  Impossible  to 
ascertain  In  what  proportion  the  sev- 
eral parts  should  share  with  others 
in  the  expenses  and  receipts  In  which 
they  participated;  and,  finally,  that 
to  the  extent  that  the  question  of 
injustice  Is  to  be  determined*  by  the 
effects  of  the  act  upon  the  earnings 
of  the  company,  the  earnings  of  the 
entire  line  must  be  estimated  as 
against  all  its  legitimate  expenses 
under  the  operation  of  the  act  within 
the  limits  of  the  State  of  Arkansas"). 

16.  Simpson  v.  Shepard.  230  U.  S. 
152.  33  SCt  729,  57  U  ed.  1511,  48 
LRANS  1151,  AnnCasl916A  18; 
Smyth  v.  Ames,  169  U.  S.  466,  18  SCt 
418,  42  L.  ed.  819  (leading  case); 
Louisville,  etc.,  R.  Co.  v.  Alabama  R. 
Commn.,  196  Fed.  800;  St.  Louis,  etc., 
R.  Co.  v.  Hadley,  168  Fed.  317  [mod 
MO  U.  S.  474,  88  SCt  976,  57  L.  ed. 
1571];  In  re  Arkansas  R.  Rates,  163 
Fed.  141;  Seaboard  Air  Line  R.  Co. 
v.  Alabama  R.  Commn.,  165  Fed.  792; 
Northern  Pac.  R.  Co.  v.  Keyes,  91 
Fed.  47;  Morgan's  Louisiana,  etc.,  R., 
etc,  Co.  v.  State  R.  Commn.,  127  La. 
tit,  53  S  890;  Railroad  Comr.  v.  Wa- 


bash R.  Co.,  136  Mich.  113,  86  NW 
486  (holding  that,  under  Act  No.  90, 
Pub.  Acts  [1891].' providing  for  fix- 
ing the  rates  for  transportation  of 
passengers  on  railroads,  it  Is  com- 
petent for  the  railroad  commissioner, 
In  fixing  such  rates,  to  include  in  the 
computation  the  amount  of  the  inter- 
state fares  earned  by  that  portion 
of  the  road  lying  within  this  state); 
State  v.  U.  S.  Express  Co..  81  Minn. 
87,  83  NW  465.  88  AmSR  366,  50 
LRA  667. 

"It  Is  only  rates  for  the  transpor- 
tation of  persons  and  property  be- 
tween points  within  the  State  that 
the  State  can  prescribe;  and  when  it 
undertakes  to  prescribe  rates  not  to 
be  exceeded  by  the  carrier,  it  must 
do  so  with  reference  exclusively  to 
what  is  just  and  reasonable,  as  be- 
tween the  carrier  and  the  public,  in 
respect  of  domestic  business." 
Smyth  v.  Ames,  169  U.  S.  466,  641, 
18  SCt  418.  42  I.  ed.  819. 

"Excessive  Income  derived  from 
Interstate  traffic  can  be  reduced  by 
congress  alone,  which  has  exclusive 
jurisdiction  of  commerce  among  the 
states.  Excessive  income  derived 
from  business  done  In  other  states 
can  only  be  reduced  by  those  states." 
Northern  Pac.  R.  Co.  v.  Keyes,  91 
Fed.  47.  48. 

[a]  Dtffloulty  of  segregation. — It 
Is  recognized  that  the  segregation  of 
interstate  business,  for  the  purpose 
of  determining  the  return  to  which 
the  carrier  Is  properly  entitled  there- 
from, is  a  matter  of  extreme  diffi- 
culty; but  it  Is  said  that,  If  the  situ- 
ation has  become  such  by  reason  of 
the  interblendlng  of  the  interstate 
and  intra-state  operations  of  inter- 
state carriers  that  adequate  regula- 
tion of  the  interstate  rates  cannot 
be  maintained  without  imposing  re- 
quirements with  respect  to  their  in- 
tra-state rates  which  substantially 
affect  the  former,  it  is  for  congress 
to  determine,  within  the  limits  of  its 
constitutional  authority  over  inter- 
state commerce  and  its  Instruments, 
the  measure  of  the  regulation  which 
It  should  supply.  Simpson  v.  Shep- 
ard, 230  U.  S.  352.  432.  33  SCt  729,  67 
L.  ed.  1611,  48  LRANS  1161,  AnnCas 
1916A  18. 

10.  Smyth  v.  Ames,  169  U.  S.  466. 
18  SCt  418,  42  L.  ed.  819;  Seaboard 
Air  Line  R.  Co.  v.  Alabama  R. 
Commn.,  156  Fed.  792,  806;  Northern 
Pac.  R.  Co.  v.  Keyes,  91  Fed.  47: 
State  v.  Seaboard  Air  Line  R.  Co.,  48 
Fla.    129.    37    S    314.    320;    Morgan's 


Louisiana,  etc,  R.,  eta,  Co.  v.  State 
R.  Commn.,  127  La.  636,  68  S  890; 
Atchison,  etc.,  R.  Co.  v.  State,  (Okl.) 
148.  P  144.  And  see  Missouri,  etc.,  R. 
Co.  v.  Love,  177  Fed.  493  tiff  185 
Fed.  321.  107  CCA  403  (certiorari  den 
220  U.  S.  618.  31  SCt  721,  56  L.  ed. 
612)]  (where  It  was  said  that  if,  by 
the  scope  of  a  carrier's  operations, 
several  sovereignties  are  interested, 
the  special  insistence  of  the  officers 
of  one  should  not  be  permitted  to 
oast  an  undue  burden  on  the  others. 
The  factors  common  to  all,  affecting 
the  reasonableness  of  rates,  should  be 
equitably  dealt  with  and  adjusted; 
and  this,  although  the  local  rates  of 
a  single  state  are  alone  in  question). 

"The  Intrastate  traffic  must  bear 
its  fair  and  just  rhare  of  the  cost  of 
maintaining  the  service,  and  con- 
tribute its  share  of  revenue  to  enable 
the  investors  In  the  property  of  the 
railway  companies  to  realize  a  rea- 
sonable dividend  thereon."  Atchison, 
etc.,  R.  Co.  v.  State.  (Okl.)  148  P  144, 
148. 

"A  State  cannot  justify  unreason- 
ably low  rates  for  domestic  trans- 
portation, considered  alone,  upon  the 
ground  that  the  carrier  is  earning 
large  profits  on  its  interstate  busi- 
ness, over  which,  so  far  as  rates  are 
concerned,  the  State  has  no  control. 
.  .  .  Nor  can  the  carrier  Justify 
unreasonably  high  rates  on  domestic 
business  upon  the  ground  that  it  will 
be  able  only  in  that  way  to  meet 
losses  on  Its  Interstate  business.  So 
far  as  rates  of  transportation  are 
concerned,  domestic  business  should 
not  be  made  tp  bear  the  losses  on 
Interstate  business,  nor  the  latter  the 
losses  on  domestic  business."  Smyth 
v.  Ames,  169  U.  S.  466,  541,  18  SCt 
418,  42  L.  ed.  819. 

fa]  What  la  interstate  oonunexoe. 
—"Commerce  which  begins  In  one 
state  and  passes  Into  another  Is  not 
less  Interstate  commerce  than  that 
which  passes  entirely  across  states. 
If  the  different  states  could  regulate 
that  portion  of  Interstate  commerce 
which  is  moved  within  their  respec- 
tive limits,  there  would  be  left  no 
commerce  whatever  subject  to  con- 
gressional control."  Northern  Pac. 
R.  Co.  v.  Keyes,  91  Fed.  47,  61.  And 
see     generally     Commerce     [7     Cyc 

17.  Smyth  v.  Ames.  169  U.  S.  460, 
18  SCt  418,  42  L.  ed.  819. 

18.  Washington  Southern  R.  Co. 
v.  Corny  112  Va.  516,  71  SE  539. 

1».    Interstate  Commerce  Commn. 
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[J  660]  u,  Acquiescence  of  Carrier  in  Kates 
Fixed  by  Commission.  Long  acquiescence  by  rail- 
road companies  in  rates  fixed  by  a  railroad  commis- 
sion will  in  general  raise  a  presumption  that  the 
rates  are  reasonable.20  But  the  mere  performance 
of  services  for  a  rate  fixed  by  the  commission  will 
not  of  itself  justify  the  conclusion  that  the  rates  are 
reasonable  where  the  legislature  has  prescribed  a 
penalty  for  violation  of  the  rates  fixed. 

[$  661]  t.  Confiscatory  Bates.  To  require  car- 
riers to  perform  services  for  less  than  cost  amounts 
to  confiscation  and  is  unlawful.22  To  constitute  a 
rate  confiscatory  it  is  not  essential  that  there  should 
be  a  total  deprivation  of  reward  for  the  use  of  the 
carrier's  property  or  a  taking  of  the  corpus  of  the 
property;  if  the  law  renders  it  impossible  to  obtain 
from  the  use  of  the  property  a  reasonable  and  fair 
return  it  is  confiscatory  in  its  operation  and  effect.23 
To  render  rates  unreasonable,  it  is  not  essential 
that  they  should  amount  to  practical  confiscation,14 
and  rates  are  not  necessarily  reasonable  when  they 
allow  any  dividend,  however  small.25 

[}  662]  w.  Bates  Not  Exceeding  or  Less  Than 
out  of  Pocket  Expense — (1)  General  Bnle.  In  the 
absence  of  extraordinary  conditions  and  circum- 
stances justifying  it,  the  fixing  of  rates  at  a  sum 
less  than,  or  not  exceeding,  out  of  pocket  expense  of 
the  service  is  unreasonable  and  invalid.2*  The  car- 
rier is  entitled  to  receive  compensation  beyond  the 


▼.  Stlckney,  216  U.  S.  98,  (0  SCt  66, 
S4  L.  ed.  112. 

SO.  Louisville  R  Co.  v.  Kentucky 
R  Commn.,  214  Fed.  46E  [aff  288  17. 
8.  601,  35  SCt  146,  59  L.  ed.  379]; 
Matthews  v.  North  Carolina  Bd.  of 
Corp.  Comrs.,  106  Fed.  7;  Northern 
Pac.  R  Co.  T.  State  R.  Commn.,  57 
Wash.  1S4.  106  P  611. 

91.  Detroit,  etc,  R  Co.  v.  Michi- 
gan R  Commn.,  171  Mich.  235,  137 
NW  32». 

98.  Bellamy  v.  Missouri,  etc.,  R 
Co..  215  Fed.  18,  131  CCA  326;  LRA 
1915A  1  and  note;  State  Public  Serv- 
ice Commn.  v.  Baltimore,  etc.,  R.  Co., 
122  Md.  393,  90  A  119;  State  Public 
Service  Commn.  v.  Northern  Cent.  R. 
Co.,  122  Md.  355,  90  A  105. 

S3.  Darnell  v.  Edwards,  209  Fed. 
99;  Coal,  etc.,  R  Co.  v.  Conley,  67  W. 
Va.  129.  67  SB  613.  See  also  Infra  ii 
662-664. 

"Whether  a  statute  Is  thus  con- 
fiscatory does  not  depend  upon  the 
amount  It  takes  In  violation  of  the 
constitution,  or  the  extent  to  which 
It  Interferes  with  the  right,  of  use  of 

Jiroperty,  guaranteed  by  the  organic 
aw.  It  is  void.  If  It  so  takes  any 
at  all  or  so  interferes  to  any  extent 
whatever.  It  is  condemned,  not  by 
the  extent  of  the  pecuniary  Injury 
wrought,  but  by  Its  transgression  of 
constitutional  limits,  in  Its  Invasion 
of  a  constitutional  right,  as  sacred 
to  corporations  as  to  the  humblest 
citizen  of  the  land,  and  justly  so  for 
the   reason,   among   others,   that   the 

Sroperty  of  corporations  Is  In  fact 
le  property  of  citizens,  and  the  law 
cannot,  and  ought  not,  In  Its  ultimate 
results,  to  favor  one  citizen  or  class 
of  citizens  over  another."  Coal,  etc., 
R.  Co.  v.  Conley.  67  W.  Va.  129,  189. 
67  SE  613.     < 

94.  Southern  Pac.  Co.  v.  Califor- 
nia Bd.  of  R.  Comrs.,  78  Fed.  236; 
State  Railroad  Commn.  v.  Houston, 
etc.,  R  Co.,  90  Tex.  340,  88  SW  760. 

[a]  The  words  "unreasonable,  un- 
just, oppressive,  and  unlawful.''  as 
used  In  Gen.  St.  (1909)  5  7228;  L. 
(1911)  c  238  I  21,  are  not  synony- 
mous with  "confiscatory."  and  should 
be  .given  their  fair  and  reasonable 
Import  according  to  the  usages  of 
courts  of  equity.  Union  Pac.  R.  Co. 
v.  State  Public  Utilities  Commn.,  95 
Kan.  604,  148  P  667;  Minneapolis,  etc., 
R.  Co.  v.  State  R.  Commn.,  136  Wis. 


146,  116  NW  905_v  17  LRANS  821. 

98.  Southern  Pac.  Co.  v.  California 
Bd.  of  R.  Comrs.,  78  Fed.  236. 

96.  Atchison,  etc..  R.  Co.  v.  U.  S., 
203  Fed.  66;  Northern  Pac.  R.  Co.  v. 
Keyes,  91  Fed.  47;  Louisville  R..  etc., 
Co.  v.  State  R.  Commn.,  131  La.  387. 
69  S  820  (holding  that  a  carrier  can- 
not be  compelled  by  the  establish- 
ment of  rates  by  a  state  commission 
to  transact  its  whole  business  at  a 
loss);  Philadelphia,  etc.,  R.  Co.  v. 
Philadelphia  County.  228  Pa.  605.  77 
A  892,  21  AnnCas  188  and  note;  Gulf, 
etc.,  R.  Co.  v.  State  R  Commn.,  102 
Tex.  338,  113  SW  741,  116  SW  795; 
Texas,  etc.,  R.  Co.  v.  Sabine  Tram 
Co.,   (Tex.  Civ.  A.)   121  SW  256. 

fa]  Bute  applied. — (1)  A  statute 
fixing  maximum  rates  to  be  charged 
by  railroads  In  the  state  on  intra- 
state shipments  was  held  confisca- 
tory and  unconstitutional  where  it 
appeared  that,  prior  to  its  enactment, 
the  intra-state  business  was  either 
done  at  an  actual  loss  or  their  net 
profit  was  only  a  fraction  of  one  per 
centum  on  the  value  of  the  property 
devoted  to  the  business,  and  that  the 
then  prevailing  rates  which  were  not 
unreasonably  nigh  were  reduced  by 
the  act.  Louisville;  etc.,  R.  Co.  v. 
Alabama  R.  Commn.,  196  Fed.  800. 
(2)  A  statute  establishing  maximum 
rates  was  held  confiscatory  and  un- 
constitutional where  It  was  shown 
that  none  of  the  business  thereunder 
could  earn  to  exceed  three  per  centum 
net  Income  while  some  of  the  busi- 
ness must  be  done  at  a  loss.  St. 
Louis,  etc.,  R.  Co.  v.  Hadley,  168  Fed. 
317  [mod  230  U.  S.  474,  33  SCt  975, 
57  L.  ed.  1571,  rev  on  other  grounds 
230  U.  S.  612,  33  SCt  983.  67  L.  ed. 
1596,  app  dlsm  230  U.  S.  B09,  33  SCt 
985.  57  L.  ed.  15951.  (3)  A  statute 
prescribing  local  freight  rates  on 
railroads  which  reduces  such  rates 
twenty-nine  and  one-half  per  centum 
is  invalid,  where  the  rates  prescribed 
are  such,  as  to  companies  operating 
roads  within  the  state  and  doing  an 
Interstate  business,  that  there  would 
be  no  net  earnings  from  the  trans- 
portation of  freight  If  such  rates 
were  applied  to  all  their  business. 
Ames  v.  Union  Pac.  R.  Co.,  64  Fed. 
165. 

97.  Southern  R.  Co.  v.  St.  Louis 
Hay,  etc.,  Co.,  214  U.  S.  297.  29  SCt 
678,  63  L.  ed.  1004. 


mere  cost  for  that  which  it  does;27  and  it  has  been 
held  that,  where  a  carrier  is  operating  at  a  loss 
which' it  can  reduce  by  charging  rates  in  excess  of 
a  requirement  of  a  special  statutory  provision  regu- 
lating rates,  but  within  the  limit  which  the  law 
would  otherwise  permit,  and  can  in  this  manner  ob- 
tain a  proper  retunajpn  its  capital,  it  will  be  relieved 
from  compliance  with  the  statute,  under  a  constitu- 
tional provision  that  the  legislature  can  alter  an 
existing  charter  only  in  such  a  way  that  no  injustice 
shall  be  done  to  incorporators.2* 

[$  663]  (2)  Limitations  of  Bnle— (a)  Unprofit- 
able Bates  for  Particular  Service.  While  it  is  recog- 
nized that  the  state  has  a  broad  field  for  the  exer- 
cise of  its  discretion  in  prescribing  reasonable  rates 
for  common  carriers  within  its  jurisdiction,  and  that 
it  is  not  necessary  that  there  should  be  uniform 
rates  or  the  same  percentage  of  profit  on  every  sort 
of  business,  it  is  now  settled  that  the  state  has  no 
arbitrary  power  over  rates  and  may  not  select  a 
commodity  or  class  of  traffic  and,  instead  of  fixing 
what  may  be  deemed  to  be  reasonable  compensation 
for  its  carriage,  compel  the  carrier  to  transport  it 
either  at  less  than  cost  or  for  a  compensation  that 
is  merely  nominal.29  The  fact  that  the  entire  intra- 
state business  shows  a  reasonable  return  on  the  car- 
rier's investment  does  not  affect  the  operation  of  the 
rule.90  In  some  of  the  earlier  cases  some  courts 
had  reached  conclusions  squarely  in  conflict  with 

38.  Philadelphia,  etc.,  R.  Co.  v. 
Philadelphia  County,  228  Pa.  505,  77 
A  892,  21  AnnCas  188  and  note;  Penn- 
sylvania R.  Co.  v.  Philadelphia 
County.  220  Pa.  100,  68  A  676,  15 
LRANS  108. 

99.  Norfolk,  etc.,  R.  Co.  v.  West 
Virginia,  236  U.  S.  605.  36  SCt  417. 
59  L.  ed.  745;  Northern  Pac.  R.  Co. 
v.  North  Dakota.  236  U.  8.  585.  25 
SCt  429,  69  L.  ed.  735  [rev  26  N.  D. 
438,  146  NW  1351;  Union  Pac.  R  Co. 
v.  State  Public  Utilities  Commn.,  » 
Kan.  604,  148  P  667.     See  also  Mor- 

San's  Louisiana,  etc.,  R.,  etc,  Co.  v. 
tate  R.  Commn.,  127  La.  636,  53  S 
890  (where  it  was  held  that  a  re- 
duced rate  on  a  particular  commod- 
ity was  not  reasonable,  when  estab- 
lished without  regard  to  whether  the 
existing  rate  was  high  or  low  as 
compared  with  rates  on  other  com- 
modities and  without  regard  to 
whether  it  would  pay  the  cost  of  the 
service  rendered  or  yield  a  fair  re- 
turn on  the  capital  Invested;  but 
where  the  rates  are  fixed  on  a  par- 
ticular commodity,  the  question  is 
whether  they  produce  a  revenue.  In 
the  first  place,  sufficient  to  pay  the 
actual  cost  or  the  service  rendered, 
and,  in  the  next  place,  sufficient  to 
yield  a  fair  return,  in  the  proportion 
that  the  business  of  handling  such 
commodity  bears  to  the  whole  Intra- 
state business,  on  the  capital  em- 
ployed, a  possible  exception  exlstinr 
where  the  carrier  handles  both  the 
raw  and  manufactured  material,  and 
the  loss  on  the  one  haul  may  be 
made  geod  by  the  gain  on  the  other, 
the  whole  constituting  one  and  the 
same  business);  Gulf,  etc.,  R  Co.  v. 
State  R.  Commn.,  102  Tex.  388,  113 
SW  741,  116  SW  795  (where  it  was 
said  that,  while  a  railroad  company 
might  not  select  an  unimportant  arti- 
cle and  attack  the  rate  prescribed 
for  it  as  unreasonable  because  it 
would  not  pay  for  the  transportation 
of  such  article  alone,  yet  if  it  was 
shown  that  the  revenue  derived  from 
hauling  lumber  at  the  rate  fixed  by 
the  commission  was  not  sufficient  to 
pay  the  cost  of  transportation,  the 
rate  was  unreasonable). 

30.  Northern  Pac.  R.  Co.  v.  North 
Dakota.  236  U.  S.  585.  698.  35  SCt 
429,  59  L.  ed.  735  [rev  26  V.  D.  418, 
145  NW  135]  (where  the  court  said: 
"It    does    not    aid    the    argument    to 
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this  rale  and  had  held  in  effect  that  the  rate  on  each 
and  every  commodity  transported  in  interstate  com- 
merce need  not  return  a  profit,  provided  the  entire 
intranstate  business  showed  a  reasonable  return  on 
the  carrier's  investment.*1  But  these  decisions  were 
based  on,  and  assumed  to  follow,  decisions  of  the 
United  States  supreme  court,  which  have  been  dis- 
tinguished and  explained.3* 

[f  664]  (b)  Bates  on  Branch  Lines  and  Feeders. 
Where  carriers  construct  branch  lines  within  a  state 
through  new  sections,  to  serve  as  feeders  and  to 
enable  them  to  obtain  shorter  lines  for  interstate 
traffic,  they  are  not  necessarily  entitled  to  charge 
on  intra-state  traffic  rates  sufficiently  high  to  enable 


them  to  earn  a  specified  percentage  on  their  invest- 
ment." 

[4  665]  x.  Apportionment  of  Value  and  Operat- 
ing Expenses  between  Interstate  and  Intra-state 
Traffic.  While,  as  already  shown,  no  part  of  the 
earnings  or  losses  from  interstate  and  foreign  busi- 
ness can  be  charged  to  or  against  the  income  account 
of  the  carrier,  in  determining  the  reasonableness  of 
rates  for  intra-state  business,34  in  fixing  rates  for 
intra-state  traffic,  or  in  determining  their  reason- 
ableness as  fixed,  it  is  essential  to  apportion  the 
value  of  the  carrier's  plant  and  its  operating  ex- 
penses between  interstate  and  intra-state  traffic,33 
and  the  results  of  the  entire  intra-state  business 


urge  that  the  State  may  permit  the 
carrier  to  make  good  Its  loss  by 
charges  for  other  transportation.  If 
other  rates  are  exorbitant,  they  may 
be  reduced.  Certainly,  It  could  not 
be  said  that  the  carrier  may  be  re- 
quired to  charge  excessive  rates  to 
some  In  order  that  others  might  be 
served  at  a  rate  unreasonably  low. 
That  would  be  but  arbitrary  ac- 
tion"). 

31.  Atchison,  etCr-R.  Co.  v.  U.  8., 
103  Fed.  66;  State  v.  Florida  Kast 
Coast  R.  Co.,  65  Fla.  424,  62  S  691; 
State  v.  Northern  Pac.  R.  Co..  19  N. 
D.  45,  120  NW  869,  25  LRANS  1001 
and  note. 

"The  proper  test  as  to  whether  the 
rates  thus  fixed  are  reasonable  or 
unreasonable  Is  not  whether  the  rate 
flxed  on  the  particular  commodity  Is 
sufficiently  high  to  enable  the  car- 
rier to  earn  a  fair  compensation  after 
allowing  for  the  legitimate  cost  to 
the  carrier  of  transporting  the  same, 
but.  whether,  under  such  rates,  it  will 
be  enabled  from  Its 'total  freight  re- 
ceipts on  all  its  intrastate  traffic  to 
earn  a  sum,  above  operating  ex- 
penses reasonably  necessary  for  such 
traffic,  sufficient  to  yield  a  fair  and 
reasonable  profit  upon  its  Investment. 
It  Is  within  the  power  of  the  legis- 
lature to  reduce  the  freight  on  a  par- 
ticular article,  provided  the  carriers 
are  enabled  to  earn  a  fair  profit  upon 
their  entire  .  Intrastate  business." 
State  v.  Northern  Pac.  R.  Co..  19  N. 
D.  45,  120  NW  869.  26  LRANS  1001. 

[a]  Wessons  for  thla  view. 
"Even  though  a  particular  duty  of  a 
railroad  company  if  enforced  would 
be  In  itself  unremuneratlve  and  bur- 
densome, such  a  result  would  be  an 
Incident  to  the  service  voluntarily 
undertaken,  In  consideration  of  the 
franchises  permitted  to  be  used  for 
the  public  good,  and  the  property 
rights  of  the  carrier  would  not 
thereby  be  unlawfully  Invaded,  if  the 
particular  service  is  reasonably 
necessary  for  the  public  convenience, 
and  the  burden  to  the  carrier  has 
some  fair  relation  to  the  benefits 
accruing  to  the  public,  and  the  bur- 
den of  the  particular  service,  consid- 
ered with  reference  to  the  entire 
business  of  the  carrier,  does'  not  In 
reality  amount  to  a  denial  to  the  car- 
rier of  a  reasonable  compensation 
for  the  service  rendered  by  it  as  an 
entirety."  State  v.  Louisville,  etc., 
R.  Co.,  82  Fla.  316,  816,  59  S  176. 

32.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  685,  600,  35  SCt 
429.  59  L.  ed.  735,  AnnCasl916A  1 
(which  reviews  the  decisions  as  fol- 
lows: "In  St.  Louis,  etc.,  R.  Co.  v. 
Gill.  156  U.  S.  649.  15  SCt  484.  39  L. 
ed.  567,  a  statute  fixing  a  maximum 
rate  for  passengers  In  the  State  of 
Arkansas  was  challenged,  but  the 
allegation  and  offer  of  proof  that 
the  rate  would  compel  the  carriage 
of  passengers  at  a  loss  related  only 
to  a  portion,  or  division,  of  the  rail- 
road and  not  to  the  result  of  all  the 
traffic  to  which  the  rate  In  question 
applied.  The  holding  that  this  was 
Insufficient  was  In  entire  accord  with 
the  above  stated  principle— that  the 
rate-making  power  may  be  exercised 
In  a  practical  way  end  that  the 
legislature  Is  not  bound  to  assure  a 
net  profit  from  'every  mile,  section. 


or  other  part  Into  which  the  road 
might  be  divided.'  Id.,  p.  666.  A 
passenger  rate  may  apply  generally 
throughout  the  State,  and  the  effect 
of  the  rate  must  be  considered  with 
respect  to  the  whole  business  gov- 
erned by  the  rate.  .  .  .  The  case 
of  Minneapolis,  etc.,  R.  Co.  v.  Minne- 
sota. 186  U.  S.  257,  22  SCt  900.  46 
L.  ed.  1151,  Involved  a  rate  fixed  by 
the  Railroad  and  Warehouse  Com- 
mission of  the  State  of  Minnesota 
for  the  Intrastate  .transportation  of 
hard  coal  in  carload  lots. '  There  was 
no  proof  that  the  carrier  was  com- 
pelled to  transport  the  coal  at  a 
loss  or  without  substantial  compen- 
sation. The  principal  testimony,  as 
the  court  observed,  was  Intended  to 
show  that  'If  the  rate  flxed  by  the 
Commission  for  coal  In  carload  lots 
were  applied  to  all  freight,  the  road 
would  not  pay  its  operating  expenses, 
although  In  making  this  showing  the 
Interest  upon  the  bonded  debt  and 
the  dividends  were  Included  as  part 
of  the  operating  expenses.'  It  was 
said  that  It  was  'quite  evident'  that 
this  testimony  had  'but  a  slight,  If 
any,  tendency  to  show  that  even  at 
the  rates  fixed  by  the  Commission 
there  would  not  still  be  a  reasonable 

froflt  upon  coal  so  carried'  (id.,  p. 
66);  and  this  conclusion  effectually 
distinguishes  the  case  from  the  one 
at  bar,  .  .  .  The  case  of  Atlantic 
Coast  Line  R.  Co.  v.  North  Carolina 
Corp. .  Commn.,  206  U.  S.  1,  27  SCt 
686.  61  L.  ed.  933,  11  AnnCas  398, 
involved  the  validity  of  an  order  of 
the  State  Commission  requiring  the 
railroad  company  so  to  arrange  Its 
schedule  of  transportation  between 
two  points  as  to  make  connections 
with  through  trains.  It  was  held 
that  the  order  merely  compelled  the 
carrier  to  perform  a  duty  which  fell 
within  the  scope  of  the  obligations 
it  had  assumed.  So  far  from  the 
case  being  an  authority  for  the  con- 
clusion that  the  validity  of  a  par-, 
tlcular  rate  cannot  in  any  case  be 
challenged  If  the  return  from  the 
entire  Intrastate  operations  are 
deemed  to  be  adequate,  the  court  in 
the  course  of  its  opinion  expressly 
conceded  the  contrary.  The  court 
said  (Id.,  pp.  25,  26) :  'Let  It  be  con- 
ceded that  If  a  scheme  of  maximum 
rates  was  Imposed  by  state  author- 
ity, as  a  whole  adequately  remunera- 
tive', and  yet  that  some  of  such  rates 
were  so  unequal  as  to  exceed  the 
flexible  limit  of  Judgment  which  be- 
longs to  the  power  to  flx  rates,  that 
Is,  transcended  the  limits  of  just 
classification  and  amounted  to  the 
creation  of  favored  class  or  classes 
whom  the  carrier  was  compelled  to 
serve  at  a  loss,  to  the  detriment  of 
other  class  or  classes  upon  whom  the 
burden  of  such  loss  would  fall,  that 
such  legislation  would  be  so  Inher- 
ently unreasonable  as  to  constitute 
a  violation  of  the  due  process  and 
equal  protection  clauses  of  the  Four- 
teenth Amendment.  Let  It  also  be 
conceded  that  a  like  repugnancy  to 
the  Constitution  of  the  United  States 
would  arise  from  an  order  made  In 
the  exercise  of  the  power  to  flx  a 
rate  when  the  result  of  the  enforce- 
ment of  such  order  would  be  to  com- 
f>el  a  carrier  to  serve  for  a  wholly 
nadequate  compensation  a  class  or 


classes  selected  for  legislative  favor 
even  if,  considering  rates  as  a  whole 
a  reasonable  return  from  the  opera- 
tion of  its  road  might  be  received  by 
the  carrier.  Neither  of  these  conces- 
sions, however,  can  control  the  case 
in  hand,  since  it  does  not  directly  In- 
volve any  question  whatever  of  the 
power  to  flx  rates  and  the  constitu- 
tional limitations  controlling  the  ex- 
ercise of'  that  power,  but  Is  con- 
cerned solely  with  an  order  directing' 
a  carrier  to  furnish  a  facility  which 
it  is  a  part  of  Its  general  duty  to 
furnish  for  the  public  conven- 
ience' "). 

33.  In  re  Arkansas  R.  Rates.  168 
Fed.  720.  782  (where  the  court  said: 
"It  would  hardly  be  proper  for  the 
courts  to  say  that  such  roads  are 
entitled  to  as  great  a  compensation 
on  their  investments  from  Intrastate 
business  as  the  ordinary  roads  built 
for  the  accommodation  of  the  Intra- 
state as  well  as  the  Interstate  busi- 
ness. As  Is  well  known,  some  of  the 
Pacific  roads  traverse  the  desert  for 
hundreds  of  miles  through  a  strip  of 
territory  where  there  Js  practically 
no  Intrastate  business,  either  freight 
or  passenger.  Would  It  be  proper.  In 
such  cases,  to  hold  that  the  road 
should  have  the  right  to  charge  for 
Its  Intrastate  traffic  in  that  section 
tariff  rates  high  enough  to  enable  It 
to  earn  a  certain,  flxed  percentage  on 
its  investment?  Would  not,  In  such 
a  case,  the  rates  have  to  be  so  high 
as  to  be  confiscatory  of  the  property 
of  the  residents  of  that  state?  Must 
the  public  guarantee  the  railroads  a 
certain  Income  on  their  Investment, 
Regardless  of  the  condition  of  the 
country  traversed,  or  whether  bad 
Judgment  was  exercised  In  the  selec- 
tion of  the  route?  We  do  not  think 
so.  New  lines  or  branches  to  in- 
crease the  business  of  the  main  line, 
or  the  exercise  of  bad  judgment  In 
the  building  of  a  railroad,  are  mat- 
ters to  be  considered  In  determining 
what  rates  would  be  fair  and  Just 
to  the  corporation  as  well  as  the 
public"). 

34.  See  supra  I  658. 

35.  Minnesota  Rate  Cases,  230  U. 
S.  352.  33  8Ct  729,  67  L.  ed.  ldll.  Ann 
Casl916A  18;  Louisville,  etc  R.  Co. 
v.  Alabama  R.  Commn.,  196  Fed.  800; 
Missouri,  etc,  R.  Co.  v.  Love,  177 
Fed.  493  {aft*  185  Fed.  321,  107  CCA 
403.  certiorari  den  220  U.  S.  618,  31 
SCt  721,  65  L.  ed.  612];  Missouri  Rate 
Cases.  230  U.  S.  474.  33  SCt  975,  67. 
L.  ed.  1671.  230  U.  S.  612,  33  SCt  983, 
67  L.  ed.  1696,  230  U.  S.  509,  33  SCt 
985,  67  L.  ed.  1696  [mod  168  Fed. 
317J;  In  re  Arkansas  R.  Rates,  163. 
Fed.  141;  State  v.  Louisville,  etc' 
R.  Co..  62  Fla.  316,  67  S  175  (holding 
that,  where  the  same  property,  labor, 
and  management  are  used  at  the 
same  time  by  a  common  carrier  in- 
interstate  and  Intra-state  confmerce. 
the  value  of  the  property,  labor,  and 
management  used  should  be  properly 
apportioned.  In  determining  the  rea- 
sonableness of  the  compensation  for 
service  rendered  by  the  carrier  In  the 
intra-state  business,  taken  sepa- 
rately and  as  an  entirety,  or  In  con- 
nection with  the  Interstate  business 
concurrently  done);  State  v.  Sea- 
board Air  Line  R.  Co.,  48  Fla.  129,  37 
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must  be  taken  into  account.88  In  apportioning  the 
value  of  the  property  employed,  as  between  intra- 
state and  interstate  traffic,  there, should  be  assigned 
to  eaeh  that  proportion  of  the  total  value  which  cor- 
responds to  the  extent  of  its  employment  in  that 
class  of  traffic.87  This  apportionment  may  be  ar- 
rived at  on  the  basis  of  comparative  revenue.88 

An  apportionment  of  operating  expenses  must 
take  into  consideration  "the  difference  in  revenue  in 
relation  to  the  cost  of  the  two  classes  of  traffic.89 
It  is  a  well  recognized  fact  that  the  production  of  a 
given  amount  of  revenue  is  attended  with  greater 
cost  in  intra-state  than  in  interstate  business;40  and 
this  difference  furnishes  a  standard  by  which  to  ap- 
portion the  total  cost  between  traffic  which  is  intra- 
state and  that  which  is  interstate.41 

[ft  666]  O.  Standard  of  Adequate  Return.  There 
is  no  absolute  and  definite  standard  by  which  it 
may  be  determined  in  all  cases  what  is  a  fair  and 


reasonable  return  on  the  capital  invested.48  It  is 
always  a  question  of  .fact  dependent  on  the  ■circum- 
stances of  each  particular  case.48  But  the  courts 
have  very  generally  adopted  as  a  standard  of  ade- 
quate return  where  the  carrier's  rates  are  reason- 
able at  least  as  high  a  measure  of  profit  as  the  cur- 
rent rate  of  return  on  enterprises  of  a  similar  char- 
acter in  the  localities  where  the  carrier's  business 
is  transacted,44  and  a  number  of  decisions  fix  the 
minimum  return  which  will  be  considered  adequate 
as  the  legal  rate  of  interest  in  the  locality  where 
the  carrier  is  transacting  its  business.48  In  any 
event  no  complaint  can  be  made  of  a  reduction  of 
rates  where  the  reduced  rates  will  make  a  larger 
profit  on  the  investment  than  realized  by  the  aver- 
age investor.48 

[ft  6671  H.  Evidence  and  Presumptions  as  to 
Reasonableness  of  Rates.47  The  rates  established  in 
accordance   with    law4*  by   legislative   aet,   state48 


a  314  [aff  202  U.  S.  261.  27  SCt  109, 
51  L.  ed.  176]. 

[a]  Iiwbh  of  —<-»-««<<-y  agents. 
—The  intra-state  business  of  the 
company  Is  Justly  chargeable  with 
its  proper  proportion  of  the  expense 
incurred  by  the  company  In  main- 
taining- agents  In  various  parts  of 
the  country  to  solicit  business.  In 
re  Arkansas  Rate  Cases,  187  Fed.  290 

Srev  on  other  grounds  230  U.  S.  E63, 
3  SCt  1030,  57  L.  ed.  1626]. 

[b]  Miscellaneous  expenses. — Mis- 
cellaneous earnings  and  expenses,  not 
directly  attributable  to  either  Intra- 
state or  interstate  business,  may 
properly  be  apportioned  between  the 
two  on  the  basis  of  the  earnings 
from  each  source.  In  re  Arkansas 
Rate  Cases,  1S7  Fed.  290  [rev  on 
other  grounds  230  U.  S.  653,  33  SCt 
1030,  57  L.  ed.  1625]. 

j  36.  Minnesota  Rate  Cases,  230  U. 
S.  352,  33  SCt  729,  67  L.  ed.  1511, 
AnnCasl916A  18. 

37.  Minnesota  Rate  Cases,  230  U. 
S.  362,  461,33  SCt  729,  67  L.  ed.  1511, 
AnnCasl916A  1$  (where  the  court 
said  "When  rates  are  in  contro- 
versy It  would  seem  to  be  necessary 
to  And  a  basis  for  a  division  of  the 
total  value  of  the  property  Independ- 
ently of  revenue,  and  this  must  be 
found  in  the  use  that  Is  made  of  the 
property.  That  is,  there  should  be 
assigned  to  each  business  that  pro- 
portion   of    the    total    value    of    the 

?iroperty    which    will    correspond    to 
he  extent  of  its  employment  in  that 
business"). 

38.  Shepard  v.  Northern  Pac.  R. 
Co.,  184  Fed.  765  [aft  230  U.  S.  352, 
83  SCt  729,  57  L.  ed.  1611]. 

39.  Missouri  Rate  Cases,  230  U. 
8.  474,  33  SCt  975,  67  L.  ed.  1671. 

40.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  18&  U.  S.  267,  32  SCt  900, 
46  L.  ed.  1161:  Chicago,  etc.,  R.  Co. 
v.  Tompkins,  176  U.  S.  167,  20  SCt 
336,  44  L.  ed.  417;  In  re  Arkansas  R. 
Rates,  163  Fed.  141-  Northern  Pac. 
R.  Co.  v.  Keyes,  91  Fed.  47. 

41.  In  re  Arkansas  R.  Rates,  163 
Fed.  141. 

[a]  This  standard  "may  1m  done 
m  this  way,  taking  the  freight  and 
passenger  traffic  separately:  In- 
crease the  intrastate  earnings  by  the 
ascertained  percentage  representing 
the  difference  in  cost,  thereby  ascer- 
taining what  would  have  been  earned 
by  the  same  actual  expenditure  in 
conducting  the  intrastate  traffic,  had 
It  been  attended  with  the  same  rela- 
tive cost  as  the  Interstate  traffic. 
Then  add  the  Intrastate  earnings, 
as  so  Increased,  to  the  Interstate 
earnings,  thereby  ascertaining  what 
Would  have  been  earned  by  the 
actual  expenditure  In  conducting 
both  the  intrastate  and  the  Interstate 
traffic,  had  the  former  been  attended 
with  the  same  relative  cost  as  the 
latter.  Then  ascertain  what  propor- 
tion of  this  total  represents  the  In- 
trastate   earnings,    as    so    Increased. 


and  what  proportion  represents  the 
interstate  earnings,  and  then  ascer- 
tain the  corresponding  proportions  of 
the  total  cost  of  the  Intrastate  and 
the  interstate  traffic."  In  re  Arkan- 
sas R.  Rates,  163  .Fed.  141,  142. 

48.  Coal,  etc.,  R.  Co.  v.  Conley.  67 
W.  Va.  129,  189,  67  SB  613  (where 
the  court  said:  "What  constitutes  a 
fair  and  reasonable  return  for  the 
use  of  invested  capital  has  never 
been  definitely  settled  by  the  adop<- 
tlon  of  any  particular  standard  for 
all  purposes  and  to  govern  under  all 
conditions.  It  seems  to  be  difficult, 
if  not  Impossible,  to  lay  down  any 
rule  or  principle  that  will  operate 
equitably  and  Justly  under  all  cir- 
cumstances"). 

43.  Coal,  etc.,  R.  Co.  v.  Conley,  67 
W.  Va.  129,  190,  67  SB  613  (where  the 
court  said:  "Almost  every  case  must 
be  dealt  with  In  the  light  of  Its  own 
peculiar  facts  and  circumstances,  It 
being  Impossible  to  lay  down  any 
rule  for  invariable  application  to 
all"). 

44.  St.  Louts,  etc.,  R.  Co.  V.  Had- 
ley,  168  Fed.  817  [mod  on  other 
grounds  230  U.  S.  474.  38  SCt  975,  57 
L.  ed.  1671,  230  U.  S.  612,  33  SCt 
983,  57  L.  ed.  1596,  230  U.  S.  509,  33 
SCt  986,  67  L.  ed.  1696];  Central  of 
Georgia  R.  Co.  v.  Alabama  R. 
Commn.,  161  Fed.  925  [rev  on  other 
grounds  170  Fed.  225,  96  CCA  117]; 
Coal,  etc.,  R.  Co.  v.  Conley,  67  W.  Va. 
129,  67  SB  613.  See  also  In  re 
Arkansas  R.  Rates,  168  Fed.  720 
(holding  that  rates  which  will  enable 
the  carrier  to  earn  six  per  centum  on 
its  investment  If  fairly  entitled  to  it 
by  prevailing  conditions  would  be 
reasonable,  especially  where  a  large 
part  of  the  money  used  in  the  con- 
struction of  its  plant  was  obtained 
from  loans  bearing  from  four  per 
cent  to  five  per  cent  interest);  Bry- 
mer  v.  Butler  Water  Co.,  179  Pa. 
231,  251,  36  A  249.  36  LRA  260. 

[a]  Sole  applied. — "The  legal  rate 
of  Interest  on  a  debt  in  Minnesota, 
in  the  absence  of  contract,  Is  6  per 
cent.,  and  by  contract  It  may  be  10 

Ser  cent  per  annum.  Rev.  Laws 
linn.  1905,  i  2733.  Rational  Invest- 
ments in  agricultural,  manufactur- 
ing, mercantile,  and  other  Industrial 
pursuits,  and  even  well-secured 
loans,  yield  returns  in  Minnesota 
corresponding  with  these  lawful 
rates.  Investments  In  railroads  and 
the  returns  thereon  are  at  the  risk 
of  failures  and  partial  failures  of 
crops,  of  the  disasters,  delays,  and 
expenses  of  unusual  storms,  snow, 
and  cold,  of  the  great  financial  dis- 
asters which  occasionally  prevent  or 
delay  the  movement  of  traffic,  and 
of  the  burden  of  continuous  opera- 
tion whether  profitable  or  unremu- 
neratlve.  It  Is  an  axiom  In  eco- 
nomics that  the  greater  the  risk  the 
greater  must  the  return  be  upon  in- 
vested capital,  and  the  conclusion  Is 
Irresistible  that  a  net  return  of  7  per 


cent  per  annum  upon  the  respective 
values  of  the  properties  of  these  com- 
panies in  Minnesota  devoted  to  trans- 
portation Is  not  more  than  the  fair 
return  to  which  they  are  entitled  un- 
der the  Constitution  of  the  United 
States."  Shepard  v.  Northern  Pac 
R.  Co.,  184  Fed.  765,#816  [aff  230  U. 
S.  352,  33  SCt  729,  57  L.  ed.  1511]. 

46.  Alabama  Western  R.  Co.  v. 
Alabama  R.  Commn.,  197  Fed.  964 
(eight  per  cent  in  Alabama);  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R. 
Commn..  196  Fed.  800;  Central  of 
Georgia  R.  Co.  v.  Alabama  R. 
Commn.,  161  Fed.  926  [rev  on  other 
grounds  170  Fed.  125,  95  CCA  117]; 
Pennsylvania  R.  Co.  v.  Philadelphia 
County,  220  Pa.  100,  114.  68  A  676, 
15  LRANB  108  and  note  (six  per  cent 
In  Pennsylvania.  In  this  case  it  was 
said:  "Public  service  corporations  In 
Pennsylvania  are  entitled  to  look  for 
a'  rate  of  return,  if  their  property 
will  earn  It,  not  less  than  the  legal 
rate  of  Interest,  and  a  system  of 
charges  that  yields  no  more  Income 
than  is  fairly  requisite  to  maintain 
the  plant,  pay  fixed  charges  and 
operating  expenses,  provide  a  suit- 
able sinking  fund  for  the  payment 
of  debts,  and  pay  a  fair  profit  to  the 
owners  of  the  property  cannot  be 
said  to  be  unreasonable  ).  See  also 
Brymer  v.  Butler  Water  Co.,  179  Pa. 
281.  36  A  £49.  36  LRA  260  (where 
the  principle  that  not  leas  than  the 
legal  rate  of  interest  was  allowable 
was  applied  In  the  case  of  a  water 
company ) . 

46.  Bridge  Operating  Co.  v.  Pub- 
lic Service  Commn.,  163  App.  Dlv. 
129    138  NTS  434. 

47.  See  also  supra  {  637. 

48.  Allen  v.  St.  Louis,  etc.  R.  Co., 
230  U.  S.  653,  33  SCt  1030.  57  L  ed. 
1625;  Hooker  v.  Interstate  Commerce 
Commn.,  188  Fed.  242  [rev  on  other 
grounds  225  U.  S.  802,  32  SCt  769,  56 
L.  ed.  1099]. 

49.  U.  S. — Northern  Pac  R  Co.  v. 
North  Dakota.  236  U.  8.  585.  35  SCt 
42  9i  59  L.  ed.  785,  AnnCasl916A  1 
and  note:  Ruggles  v.  Illinois.  108  U. 
S.  528,  2  SCt  832,  27  L.  ed.  812;  Louis- 
ville, etc.,  R  Co.  v.  Kentucky  R. 
Commn.,  214  Fed.  466  [aff  £35  U.  S. 
601.  36  SCt  146,  59  L.  ed.  279]:  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R- 
Commn.,  208  Fed.  85;  Southern  R- 
Co.  v.  Alabama  R.  Commn.,  196  Fed. 
568;  Shepard  ▼.  Northern  Pac  R  Co.. 
184  Fed.  765  [aff  230  U.  S.  352,  11 
SCt  729,  57  L.  ed.  16111;  Chicago,  eta, 
R.  Co.  v.  Tompkins,  90  Fed.  363  [rev 
on  other  grounds  176  U.  S.  167,  !0 
SCt  836.  44  L.  ed.  417];  Ex  p.  Kaeh- 
ler.  23  Fed.  629. 

Ark. — Missouri  Pac  R.  Co.  v. 
Smith,  60  Ark.  221.  29  BW  752. 

Fla. — State  v.  Florida  East  Coast 
R.  Co.,  69  Fla.  480,  68  S  729. 

111. — Chicago  Union  Tract.  Co.  v- 
Chicago,  199  111.  679,  66  NE  470. 

Kan. — Union  Pac.  R.  Co.  v.  State 
Public  Utilities  Commn.,  95  Kan.  604. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  national,"*  or  by  the  interstate  commerce 
commission,11  or  by  the  railroad  commission  of  a 
state,82  are  presumed  to  be  just  and  reasonable,  and 
the  harden  of  proof  to  show  that  a  rate  so  fixed  is 
unreasonable  is  on  the  carrier  or  shipper,- as  the  case 
may  be,  who  assails  the  rates  as  unreasonable  to 
prove  such  fact,63  especially  where  the  rate  has  been 
in  force  for  a  long  period,  during  which  time  the 
traffic  has  greatly  increased  in  volume,**  and  it  has 
been  said  that  the  great  difficulty  in  furnishing  data 
to  show  the  unreasonableness  of  rates  established 
will  not  excuse  a  carrier  which  assails  the  rates 
from  so  doing  Where  it  has  it  in  its  power  to  present 
accurate  data  which  would  permit  the  court  to  draw 
correct  conclusions.**     This  presumption  arises  in- 


dependently of  any  statute  so  providing,**  but  it  is 
not  conclusive  and  may  be  rebutted  in  proper  pro- 
ceedings had  for  determining  the  question  of  rea- 
sonableness,*7 as  for  instance  by  showing  that  the 
rate  is  noncompensatory.*8  But  to  overcome. the  pre- 
sumption the  evidence  must  be  clear  and  convinc- 
ing, every  reasonable  doubt  being  yielded  in  favor 
of  the  rate.*0  Mere  speculative  suggestions  as  to 
what  might  possibly  result  with  no  showing  of  an 
actual  test  is  insufficient  to  overcome  the  presump- 
tion.*1 The  fullest  disclosure  of  all  material  facts 
must  be  made.82  In  determining  what  are  just  and 
reasonable  rates  great  latitude  is  allowed  in  the 
admission  of  evidence.*8  Voluntary  maintenance  of 
rates  by  the  carrier  for  a  considerable  period  of 


148  P  667,  96  Kan.  296,  160  P  635. 

Mich. — Michigan  R.  Commn.  v.  De- 
troit, etc.,  R.  Co.,  178  Mich.  2S0,  144 
NW  696;  Detroit,  etc.,  R.  Co.  v.  Mich- 
igan R.  Comma,  171  Mich.  836,  137 
NW  329. 

N.  D. — State  v.  Northern  Pac.  R. 
Co..  28  N.  D.  488.  145  NW  135  [rev 
on  other  grounds  236  U.  S.  586,  35 
SCt  429,  63  L.  ed.  736,  AnnCasl916A 
11;  State  v.  Northern  Pac.  R.  Co.,  19 
N.  D.  45.  120  NW  869. 

Pa. — Pennsylvania  R.  Co.  v.  Phila- 
delphia. County,  220  Pa.  100,  68  A 
676,  15  LRANS  108  and  note. 

[a]  Strength  of  presumption. — 
The  presumption  In  favor  of  rates 
fixed  by  an  act  of  legislature  Is  no 
stronger  than  the  ordinary  presump- 
tion in  favor  of  the  constitutionality 
of  legislative  acts  and  Is  greatly 
weakened  by  the  fact  that  the  stat- 
ute was  passed  without  investigation 
in  obedience  to  public  clamor.  Penn- 
sylvania R.  Co.  v.  Philadelphia 
County.  220  Pa.  100,  68  A  676,  15 
LRANS  168. 

60.  Chicago,  etc.,  R.  Co.  v.  Well- 
man.  143  U.  S.  839,  12  SCt  400,  36  L. 
ed.  176. 

61.  Southern  R.  Co.  v.  Reld,  222 
U.  S.  424,  32  SCt  140,  56  L.  ed.  257: 
Baltimore,  etc.,  R.  Co.  v.  XT.  S.,  215 
U.  S.  481.  30  SCt  164.  54  L.  ed.  292; 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  426,  27  SCt  350,  61 
L.  ed.  553,  9  AnnCas  1076;  Interstate 
Commerce  Commn.  v.  Nashville,  etc., 
R  Co.,  120  Fed.  984.  57  CCA  224  [app 
dism  195  T7.  S.  638,  25  SCt  789,  4  L. 
ed.  356];  Wabash  R.  Co.  r.  Prlddy, 
179  Ind.  483,  101  NE  724:  Foster  v. 
Kansas  City  Southern  R.  Co.,  121  La. 
1053.    46    S   1014. 

68.  U.  S.— Seaboard  Air  Line  R. 
Co.  v.  Florida,  203  U.  S.  261,  27  SCt 
109,  51  L.  ed.  175  (holding  that  It 
will  be  presumed  that  a  state  rail- 
road commission  acts  In  fixing  an 
lntra-stafe  railroad  rate  with  full 
knowledge  of  the  situation);  Minne- 
apolis, etc,  R.  Co.  v.  Minnesota,  186 
if  S.  257,  22  SCt  900,  46  L.  ed.  1151; 
Thompson  v.  Louisiana  R.  Commn., 
198  Fed.  691;  Texas,  etc.,  R.  Co.  v. 
Louisiana  R.  Commn.,  192  Fed.  280, 
112  CCA  538  [aft  232  U.  S.  338.  34 
SCt  438,  58  L.  ed.  6301;  In  re  Arkan- 
sas Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  553,  33  SCt 
1030,  57  L.  ed.  1625];  Chicago,  etc.. 
R  Co.  v.  Tompkins,  90  Fed.  368  [rev 
on  other  grounds  176  IT.  S.  167,  20 
SCt  336.  44  L.  ed.  417]. 

Fla. — State  v.  Florida  Fast  Coast 
R.  Co..  69  Fla.  491,  68  S  761;  State  v. 
Florida  East  Coast  R.  Co.,  64  Fla. 
112,  69  S  385. 

111. — State  v.  Illinois  Cent.  R.  Co., 
246  111.  188.  92  NE  814. 

Ind. — Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721. 

Iowa. — Burlington,  etc.,  R.  Co.  v. 
Dey.  82  Iowa  312,  48  NW  98,  31  Am 
SR  477.  12  LRA  436. 

Kan. — Tucker  v.  Missouri  Pac.  R. 
Co.,  82  Kan.  222,  108  P  89. 

La. — Morgan's  Louisiana,  etc.,  R., 
etc..  Co.  v.  State  R.  Commn.,  127  La. 
C36,  53  S  890. 

Mich.— Detroit,  etc.,  R.  Co.  v.  Mich- 
igan R.  Commn.,  171  Mich.  836,  187 
NW  329. 

Minn. — Steenerson  v.  Great  North- 


ern R.  Co.,  69  Minn.  353,  72  NW  713. 

Okl. — In  re  Intrastate  Express 
Rates,  40  Okl.  237,  138  P  382  (under 
constitutional  provision):  Atchison, 
etc.,  R.  Co.  v.  State,  28  Okl.  210,  100 
P  11,  21  LRANB  908. 

Tex. — Gulf,  etc.,  R.  Co.  v.  State  R. 
Commn.,  102  Tex.  838,  113  SW  741, 
116  SW  796;  Galveston  Chamber  of 
Commerce  v.  State' R.  Commn.,  (Civ. 
A.V1S7  SW  787. 

Wash. — Sultan  R.,  etc.,  Co.  v.  Great 
Northern  R.  Co.,  68  Wash.  604,  109  P 
320,  1020;  Northern  Pac.  R.  Co.  v. 
State  R.  Commn.,  67  Wash.  1S4.  106 
P  611. 

[a]  limitation  of  rule, — "The 
statutory  presumption  that  a  rate 
fixed  by  the  Commission  Is  reason- 
able and  Just,  exists  only  when  the 
Commission  acta  within  its  author- 
ity and  in  due  course  of  law.  If  the 
Commission  makes  a  rate,  rule  or 
regulation  without  statutory  author- 
ity, or  without  giving  the  carrier 
affected  by  it  a  reasonable  opportu- 
nity to  be  heard,  or  without  obtain- 
ing or  considering  any  substantial 
and  pertinent  evidence,  yhere  Inves- 
tigation, inquiry  and  evidence  are 
necessary  as  a  basis  for  the  action 
taken,  the  proceeding  is  not  had  in 
due  course  of  law  and  there  is  no 
statutory  presumption  that  the  ac- 
tion taken  is  reasonable  and  just." 
State  v.  Florida  East  Coast  R.  Co., 
64  Fla.  112,  137,  69  S  386.  See  also 
Pennsylvania  R.  Co.  v.  Philadelphia 
County,  220  Pa.  100,  68  A  676,  15 
LRANS  108  and  note  (set  out  supra 
note  49  [a]). 

53.  See  cases  cited  supra  notes 
48-52. 

[a]  Application  of  rule. — Where 
the  question  is  as  to  the  profitable- 
ness of  the  lntra-state  business  as  a 
whole  under  a  general  scheme  of 
rates,  the  carrier  must  satisfactorily 
prove  the  fair  value  of  the  property 
employed  In  its  lntra-state  business 
and  show  that  it  has  been  denied  a 
fair  return  on  that  value.  Northern 
Pac.  R.  Co.  v.  North  Dakota.  236  IT. 
S.  685.  35  SCt  429,  69  L.  ed.  735,  Ann 
Casl916A  1  and  note. 

64.  Louisville,  etc.,  R.  Co.  v.  IT. 
S..  238  IT.  S.  1.  35  SCt  696,  69  L.  ed. 
1177. 

66.  Minnesota  Rate  Cases,  230  XT. 
S.  352,  33  SCt  729,  57  L.  ed.  1511, 
AnnCasl916A  18. 

56.  Minneapolis,  etc.,  R.  Co.  v. 
Minnesota,  186  V.  3.  267,  22  SCt  900, 
46  L.  ed.  1161:  Dow  v.  Beidelman, 
125  U.  S.  680  8  SCt  1028,  31  L.  ed. 
841;  Texas,  etc.,  R.  Co.  v.  Louisiana 
R.  Commn.,  192  Fed.  280,  112  CCA 
638  [an-  232  U.  S.  338,  34  SCt  438,  68 
L.  ed.  630];  State  v.  Illinois  Cent.  R. 
Co.,  246  III.  188.  92  NE  814;  Steener- 
son v.  Great  Northern  R.  Co.,  69 
Minn.  853,  72  NW  713. 

67.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  6S5,  35  SCt  429,  69 
L.  ed.  735,  AnnCasl916A  1;  Shepard 
v.  Northern  Pac.  R.  Co.,  184  Fed.  765 
[aff  230  U.  S.  352  33  SCt  729,  67  L. 
ed.  15111;  In  re  Intrastate  Express 
Rates,  40  Okl.  237,  138  P  382;  Atchi- 
son, etc.,  R.  Co.  v.  State.  23  Okl.  210, 
100  P  11,  21   LRANS  908. 

68.  Northern  Pac.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585.  35  SCt  429,  59 
L.  ed.  716,  AnnCasl916A  1. 


[a]  The  fact  that  a  oharge  for 
lemg  exceeds  the  actual  oost  of  Icing 
alone  does  not  Justify  the  inference 
of  unreasonableness  where  the  serv- 
ice Is  not  strictly  a  part  of  the  trans- 
portation, but  is  outside  of  and  sup- 
plementary thereto;  the  carrier  is 
not  limited  in  its  charge  to  the  mere 
cost  of  such  services,  but  is  entitled 
to  make  a  reasonable  profit  thereon. 
Geraty  v.  Atlantic  Coast  Line  R.  Co., 
211  Fed.  227. 

59.  Missouri  Rate  Cases,  230  IT. 
S.  474,  S3  SCt  975,  67  L.  ed.  1571; 
Chicago,  etc.,  R.  Co.  v.  Smith,  210 
Fed.  632;  In  re  Arkansas  Rate  Cases, 
187  Fed.  290  [rev  on  other  grounds 
230  U.  S.  653,  83  SCt  1030,  57  L.  ed. 
1625]:  State  v.  Louisville,  etc.,  R. 
Co..  62  Fla.  315,  67  S  175;  Detroit, 
etc.,  R.  Co.  v.  State  R.  Commn.,  171 
Mich.  336,  187  NW  329;  Gulf,  etc.,  R. 
Co.  v.  State  R.  Commn.,  102  Tex.  838, 
113  SW  741,  116  SW  795.  See  also 
supra  i  637. 

Plaintiff  is  required  to  do  more 
than  offer  a  mere  preponderance  of 
evidence.  The  judiciary  Is  not  per- 
mitted to  interfere  with  the  rates 
established  by  legislative  authority 
unless  It  is  made  to  appear  clearly 
and  beyond  reasonable  doubt  that 
they  are  unreasonable  and  that  their 
enforcement  would  be  equivalent  to 
the  taking  of  property  for  public  use 
without  just  compensation.  If  the 
evidence  offered  leaves  the  court  in 
doubt.  If  it  is  not.  clear,  satisfac- 
tory, and  convincing,  a  rate  fixed  by 
state  authority  should  not  be  en- 
joined." Louisville,  etc,  R.  Co.  v. 
Alabama  R.  Commn.,  208  Fed.  35,  42. 

80.  State  v.  Louisville,  etc.,  R  Co., 
62  Fla.  316,  57  S  176. 

61.  State  v. -Seaboard  Air  Line  R. 
Co.,  48  Fla.  150,  162.  87  S  668  [aft  203 
U.  S.  261.  27  SCt  109,  61  L.  ed.  175]. 

68.  Louisville,  etc,  R.  Co.  v.  Ken- 
tucky R.  Commn.,  214  Fed.  465  [aff 
236  U.  S.  601,  36  SCt  146,  59  L.  ed. 
S79]|  Atlantic,  etc,  R.  Co.  v.  U.  B., 
76  Fed.  186  (holding  that  a  presump- 
tion that  a  rate  fixed  by  oongress  is 
reasonable  cannot  be  overcome  ex- 
cept by  some  showing  as  to  expenses 
and  rates  during  an  adequate  pe- 
riod); Tucker  v.  Missouri  Pac.  R.  Co., 
82  Kan.  222,  108  P  89:  Atchison,  etc., 
R.  Co.  v.  State,  (Okl.)  148  P  144 
(holding  that  an  order  of  the  corpo- 
ration commission  prescribing  rates 
will  not  be  disturbed  as  unreasonable 
and  confiscatory  where  the  evidence 
falls  to  show  the  cost  of  service  or 
the  capital  invested,  and  that  the 
rates  will  not  yield  a  proper  revenue 
proportionate  to  the  investment). 

[a]  Illustration^— Where  a  carrier 
attempts  to  establish  the  invalidity 
of  a  statute  establishing  maximum 
rates,  It  must  make  full  and  com- 
plete disclosure  of  all  revenue  de- 
rived from  the  business  and  the  dis- 
bursement of  the  same  for  all  pur- 
poses, including  salaries  paid  to^all 
its  officers,  agents,  and  employees,  so 
that  it  may  be  determined  whether 
such  expenditures  are  necessary  as 
well  as  reasonable.  State  v.  Wells, 
85  Nebr.  42.  122  NW  697;  State  v. 
Adams  Express  Co..  85  Nebr.  25,  122 
NW  691,  42  LRANS  896. 

68.    Chicago,  ate.,  R.  Co.  v.  State 
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time  is  evidence  that  such  rates  are  reasonable.*4 
General  evidence  as  to  assessed  valuations  without 
showing  the  method  of  the  appraisement  are  in- 
sufficient either  as  to  the  value  of  property  or  the 
apportionment  of  expenses  between  interstate  and 
ultra-state  business.  Evidence  that  the  rates  are 
not  a  fair  return  on  the  amount  of  the  bonded  debt, 
capital  stock,  and  current  debts  is  insufficient  to 
overcome  the  presumption  of  reasonableness  of  the 
rates  adopted,  unless  it  is  also  shown  that  the  value 
of  the  road  equals  such  outstanding  liabilities.88 
But  the  presumption  of  reasonableness  is  rebutted 
where  it  appears  that  the  state  has  segregated  a 
commodity  or  a  class  of  traffic  and  has  attempted 
to  compel  the  carrier  to  transport  it  at  a  loss  or 
without  substantial  compensation,  even  though  the 
entire  traffic  to  which  the  rate  is  applied  is  taken 
into  account.87  The  presumption  as  to  reasonable- 
ness may  also  be  overcome  by  admissions  in  plead- 
ings which  clearly  show  the  invalidity  of  the  order, 
or  which  admit  that  it  is  unreasonable  and  arbi- 
trarily made  without  evidence  or  due  considera- 
tion. The  presumption  in  favor  of  the  finding  of 
a  master,  based  on  evidence,  and  the  results  of 
actual  operation  under  the  rates  in  question  is  su- 
perior to  the  original  presumption  in  favor  of  the 
reasonableness  of  the  rates.88  No  presumption  of 
law  arises  that  a  freight  rate  is  reasonable  merely 
because  such  rate  has  been  filed  with  the  interstate 
commerce  commission70  or  posted  in  compliance  with 
a  state  statute;"  and  the  mere  filing  of  a  schedule 


R.  Commit.,  156  Wis.  47.  145  NW  216. 
974. 

64.  Louisville,  etc..  R.  Co.  v.  Ken- 
tucky R.  Commn.,  214  Fed.  465  [aft 
235  U.  S.  601,  35  SCt  146,  69  L.  ed. 
S79J. 

[a]  Sole  applied^— Evidence  that  a 
carrier  had  voluntarily  established 
comparatively  low  special  rates  on 
distillery  supplies  and  had  main- 
tained them  tor  many  years  after 
the  cessation  of  the  reason  assigned 
for  originally  Introducing  them, 
namely,  the  encouragement  of  the 
distillery  business  along  the  carrier's 
line,  and  had  then  withdrawn  them, 
not  on  the  ground  that  they  were  in- 
adequate, but  because  they  gave  rise 
to  discrimination,  and  In  so  doing 
had  introduced  much  higher  rates.  Is 
sufficient  to  support  an  order  of  the 
state  railway  commission  reestablish- 
ing such  special  rates  as  the  maxi- 
mum lntra-state  freight  rates  on 
such  articles.  Louisville,  etc.,  R.  Co. 
v.  Finn,  235  U.  S.  601.  35  SCt  146.  59 
L.  ed.  379. 

66.  Missouri  Rate  Cases,  230  U. 
S.  474.  33  SCt  975,  57  L.  ed.  1571. 

66.  State  v.  Southern  Pac.  Co.,  23 
Or.    424.  31   P  960. 

67.  Northern  Pae.  R.  Co.  v.  North 
Dakota,  236  U.  S.  685.  36  SCt  429. 
69  L.  ed.  736.  AnnCasl916A  1  and 
note  [rev  26  N.  D.  438.  146  NW  1S5J. 

68.  State  v.  Florida  East  Coast  R. 
Co.,  64  Fla.  112,  69  S  385.  See  also 
supra  notes  48-67. 

69.  Shepard  v.  Northern  Pac  R. 
eo.,  184  Fed.  766  [afT  230  U.  S.  362. 
33   SCt  729,   67  L.  ed.   1511]. 

TO.  Illinois  Cent.  R.  Co.  v.  Inter- 
state Commerce  Commn.,  206  U.  S. 
441.  27  SCt  700.  61  L.  ed.  1128;  Rather 
v.  Nashville,  etc.,  R.  Co.,  131  Tenn. 
289.  174  SW  1113.  Compare  Erie  R. 
Co.  v.  Wanaque  Lumber  Co.,  75  N. 
J.  L.  878,  69  A  168  (holding  that, 
where  the  charges  of  a  railroad  for 
demurrage  are  based  on  tariffs  filed 
with  the  Interstate  commerce  com- 
mission as  provided  by  the  Inter- 
state Commerce  Act,  such  charges  as 
to  cars  engaged  in  Interstate  com- 
merce are  presumed  conclusively 
reasonable  in  a  state  court  In  the 
absence  of  any  action  of  the  com- 
mission thereon). 


71.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R  Co.,  67  Or.  63.  135  P 
539  (holding  that  posting  a  rate  was 
not  evidence  of  its  reasonableness). 

79.  Cramer  v.  Chicago,  etc.,  R.  Co., 
163   Iowa   103,    133    NW  887. 

73.  Filing-  and  publication  of  Joint 
rates    see    Infra    I    671. 

74.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
636,  26  SCt  330,  60  L.  ed.  686:  Chi- 
cago R.  Co.  V.  U.  S.,  167  Fed.  830 
[aff  209  U.  S.  90,  28  SCt  439,  62  L. 
ed.  6981. 

[a]  Operation  and  effect  of  Joint 
tariff. —  A  joint  tariff  does  not  bind 
road  to  road  in  the  sense  that  the 
two  are  used  or  operated  by  either 
corporation.  There  is  neither  unity 
of  ownership  nor  unity  of  operation, 
but  only  a  singleness  of  charge,  and 
a  continuity  of  transportation  over 
connecting  roads."  Chicago,  etc..  R. 
Co.  v.  Osborne,  52  Fed.  912,  915,  3 
CCA  847. 

76.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.K  200  U.  S. 
636.  653.  26  SCt  330,  60  L.  ed.  685 
(where  the  court  said:  "It  is  equally 
plain  that  an  initial  carrier  may 
agree  upon  joint  through  rates  with 
one  or  several  connecting  carriers, 
who  between  each  other  might  be 
regarded  as  competing  roads"). 

76.  Kansas  City  Southern  R.  Co. 
v.  C.  H.  Albers  Commn.  Co.,  223  U. 
S.  573.  32  SCt  316,  56  L.  ed.  556.  And 
see  infra  I  672  et  seq. 

[a]  Making*  through  rate  leu  than 
nun  of  local  rate*.-— "It  Is  compe- 
tent for  carriers,  If  conditions  Justify 
it,  to  make  their  proportions  of  a 
through  rate  less  than  the  local 
charges  upon  their  own  lines,  but  in 
doing  so  they  should  observe  legal 
methods,  and  if  no  action  to  that 
end  is  taken  they  in  effect  adhere 
to  the  rates  established,  published, 
and  filed  by  them  as  applying  not 
only  to  local  but  to  through  traffic." 
Chicago,  etc.,  R.*Co.  v.  U.  8.,  167 
Fed.  830,  833.  86  CCA  194  [aff  209 
U.  S.  90,  28  SCt  439,  52  L.  ed.  698], 

77.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  118  Fed. 
613. 

78.  Act  June  18,  1910  (36  V.  S. 
St.  at  L.  639  c  309  J  12). 


of  rates  raises  no  inference  that  the  commission 
approves  them.75 

[y  668]  I.  Joint  Bates  and  Division  of  Bates." 
Connecting  carriers  may  unite  in  establishing  a  joint 
through  rate  for  the  transportation  of  freight  over 
their  respective  lines;74  and  the  fact  that  such  con- 
necting carriers  might  be  regarded  as  competing 
roads  does  not  affect  this  right"  But  where  con- 
necting carriers  agree  on  a  joint  through  rate,  the 
rate  so  agreed  on  can  become  legally  operative  only 
by  being  established  as  prescribed  by  the  statute.7* 
Where  connecting  carriers  make  a  joint  rate  on  in- 
terstate shipments,  each  carrier  is  brought  within 
the  scope  of  the  Interstate  Commerce  Act  and  ren- 
dered responsible  for  the  rate  so  made  without  re- 
gard to  the  proportion  thereof  received  for  its  own 
service.77 

Compelling  establishment  of  joint  through  rates. 
Prior  to  the  amendment  of  the  Interstate  Commerce 
Act  by  the  Mann-Elkins  Act,78  it  was  well  settled 
that  no  power  resided  in  either  court  or  commis- 
sion to  compel  connecting  carriers  to  unite  in  a 
joint  tariff  for  interstate  traffic  ;7*  the  whole  matter 
was  left  to  the  voluntary  action  of  the  carriers.80 
Where  no  applicable  through  rate  has  been  estab- 
lished, shipments,  although  moving  on  through  bills 
of  lading,  take  the  lawful  rates  lawfully  established 
on  each  line  unless  displaced  by  lawful  special  agree- 
ment.81 Under  the  Interstate  Commerce  Act,  as 
amended  by  the  Mann-Elkins  Act,  the  interstate 
commerce  commission  may  establish  joint  classifica- 

79.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.,  200  V.  S. 
636,  26  SCt  330,  60  L.  ed.  586;  U.  S. 
v.  Union  Pac.  Co.,  188  Fed.  102  [rev 
on  other  grounds  226  U.  S.  61,  33  SCt 
63,  67  L.  ed.  124J;  Chicago,  etc.,  R 
Co.  v.  Osborne,  62  Fed.  912,  3  CCA 
347;  Little  Rock,  etc.,  R.  Co.  v.  St 
Louis,  etc.,  R.  Co.,  41  Fed.  659  [app 
dlsm  149  U.  S.  779  mem.  13  SCt  1043 
mem,  37  L.  ed.  963  mem]:  Kentucky, 
etc..  Bridge  Co.  v.  Louisville,  etc,  ft. 
Co..  37  Fed.  567,  620,  2  LRA  289 
[app  dlsm  149  U.  S.  777  mem,  13 
SCt  1048  mem,  87  L.  ed.  964  mem] 
(holding  that  5  7  of  the  act,  making 
it  unlawful  for  any  common  carrier, 
subject  to  the  provisions  of  the  act 
"to  enter  into  any  combination,  con- 
tract, or  agreement,  express  or  im- 
plied, to  prevent,  by  change  of  time- 
schedule,  carriage  In  different  cars, 
or  by  other  means  or  devices,  the 
carriage  of  freights  from  being  con- 
tinuous from  the  place  of  shipment 
to  the  place  of  destination,"  does 
not  prevent  a  railroad  company  from 
entering  Into  contracts  with  other 
companies  for  the  establishment  of 
through  routes  and  through  rates  for 
the  continuous  carriage  of  interstate 
traffic). 

80.  Southern  Pac  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
536,  553,  26  SCt  330,  60  L.  ed.  686: 
Chicago,  etc..  R.  Co.  v.  Osborne,  52 
Fed.   912,  3  CCA  847. 

"It  is  conceded  that  the  different 
railroads  forming  a  continuous  line 
of  road  are  free  to  adopt  or  refuse 
to  adopt  joint  through  tariff  rates. 
The  Commerce  Act  recognizes  such 
right  and  provides  for  the  filing, 
with  the  commission,  of  the  through 
tariff  rates,  as  agreed  upon  between 
the  companies.  The  whole  question 
of  Joint  through  tariff  rates,  under 
the  provisions  of  the  act,  is  one  of 
agreement  between  the  companies, 
and  they  may,  or  may  not,  enter  into 
It,  as  they  may  think  their  interests 
demand."  Southern  Pac.  Co.  v.  In- 
terstate   Commerce    Commn.,    supra. 

81.  Kansas  City  Southern  R.  Co. 
v.  C.  H.  Albers  Commn.  Co..  223  C.  S. 
673.  698,  32  SCt  816,  56  L  ed.  666 
(where  it  was  said:  "Each  partici- 
pating carrier  Impliedly  asserts  that 
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tions  and  joint  rates  as  the  maximum  to  be  charged, 
and  prescribe  the  division  of  such  rates  whenever 
the  carriers  themselves  shall  have  refused  or 
neglected  to  establish  voluntarily  such  joint  rates."2 
Under  the  act  as  amended,  the  commission  may 
regnlate  the  allowance  which  trunk  lines  may  make 
to  tap  lines.** 

Intranstate  shipments.  A  state  statute  authoris- 
ing the  railroad  commission  to  order  railroads  to 
establish  through  routes  and  empowering  the  com- 
mission to  establish  joint  rates,  and  to  order  that 
carload  freight  shall  be  carried  by  a  different  rail- 
road without  being  transferred  from  the  original 
cars,  is  not  in  violation  of  any  federal  or  state  con- 
stitutional provision,  and  an  order  of  the  commis- 
sion establishing  a  joint  rate  for  a  given  service 
and  apportioning  the  rate  between  connecting  car- 
riers, leaving  to  them  the  practicable  way  of  com- 
plying with  the  order  either  by  sending  the  loaded 
ears  through  to  their  destination  or  by  transferring 
the  load  from  the  cars  of  one  carrier  to  those  of 
the  other  at  the  connecting  point,  is  not  invalid  as 
beyond  the  power  of  the  commission  to  make.** 

[I  669]  J.  Pooling  Arrangements.  Independ- 
ently of  any  statutory  provision  on  the  subject,  it 
is  very  generally  held  that  pooling  arrangements 
entered  into  between  competing  railroad  companies 
or  other  common  carriers,  the  purpose  of  which  is 
to  suppress  or  limit  competition  between  the  con- 
tracting companies  in  respect  of  the  traffic  covered 
by  the  agreement  and  to  establish  rates  without 
regard  to  their  reasonableness,  are  against  public 
policy  and  void.** 

Under  special  legislation.  The  Interstate  Com- 
merce Act  makes  it  unlawful  for  a  carrier  engaged 


in  interstate  commerce  to  enter  into  any  contract, 
agreement,  or  to  combine  with  any  other  common 
carrier  or  carriers  for  the  pooling  of  freights  of 
different  and  competing  railroads,  or  to  divide  be- 
tween them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads  or  any  portion  thereof, 
and  in  any  case  of  an  agreement  for  the  pooling  of 
freights  each  day  of  its  continuance  is  made  a 
separate  offense.  This  statute  prohibits  either  a 
distribution  of  property  offered  for  transportation 
among  different  and  competing  railroads  -in  propor- 
tions and  on  percentages  previously  agreed  on,  or 
a  money  pool  whereby  the  aggregate  or  net  proceeds 
of  certain  different  and  competing  railroads  are 
divided  among  them.*'  Any  arrangement,  verbal  or 
otherwise,  which  has  for  its  purpose  and  eventuates 
in  the  pooling  of  freights  of  different  and  compet- 
ing railroads  is  within  the  prohibition  of  the  act.** 
A  reserved  right  of  routing  shipments  is  not  an 
illegal  pooling,  although  the  carrier  promises  fair 
treatment  to  connecting  lines.*" 

[$  670]  K.  Filing,  Publication,  and  Posting  of 
Bates— 1.  Interstate  Rates — a.  Filing  and  Publica- 
tion80— (1)  In  General.  Under  the  provisions  of 
the  Interstate  Commerce  Act  common  carriers  are 
required  to  file  with  the  interstate  commerce  com- 
mission their  schedules  of  rates  for  interstate  ship- 
ments of  freight,  and  also  to  publish  the  same/1 
Charges  not  filed  and  published  in  accordance  with 
the  requirement  of  the  act  cannot  be  collected;"2 
but  a  carrier  is  not  prohibited  by  the  statute  from 
receiving  freight  for  transportation  to  another  state 
by  the  fact  that  no  through  route  and  joint  rates 
have  been  established  between  the  points  of  ship- 
ment and  delivery."*    The  statute  also  requires  the 


the  rate  which  It  has  duly  estab- 
lished, published,  and  filed  for  Its 
own  line  shall  be  a  component  part 
of  the  through  rate  to  be  charged"). 

88.  Act  Febr.  4,  1887  (24  IJ.  3. 
St.  at  L.  879  o  104  8  16). 

83*  O'Keefe  v.  U.  S..  240  V.  S.  294, 
16  SCt  813.  CO  L.  ed.   651. 

[a]  Bate  applied^— The  Act  of 
Febr.  4,  1887  (24  U.  S.  St.  at  L.  879 
c  104  9  IB),  as  amended  by  the  Act 
of  June  18,  1910  (36  U.  S.  St.  at  L. 
S39  c  809  t  12),  empowering  the  In- 
terstate commerce  commission  to 
prevent  unlawful  discrimination,  au- 
thorises the  commission  to  prescribe 
the  maximum  allowance  out  of  the 
Joint  rates  which  trunk  line  rall- 
roa'ds  may  make  to  tap  lines  owned 
by  persons  owning  timber  and  mills 
which  they  principally  serve,  al- 
though no  joint  rate  was  fixed  either 
by  the  commission  or  by  the  car- 
riers, and  they  had  not  been  afforded 
an  opportunity  to  agree  In  respect 
to  the  division.  O'Keefe  v.  U.  8.. 
240  U.  8.  294,  86  SCt  318,  60  L.  ed. 
661. 

84.  State  v.  State  Public  Service 
Commn.,  76  Wash.  625,  137  P  132. 

[a]  nasi  order  for  purpose  of  re- 
view*—An  order  of  the  public  service 
commission  directing  railroads  to 
put  In  force  joint  rates  and  to  agree 
thereon  within  a  specified  time,  or 
the  commission  will  establish  the 
rates  and  fix  the  division,  is  a  final 
order  within  the  Public  Service  Com- 
mission Act  construed  as  authorizing 
the  review  of  final  orders  only.  State 
v.  State  Public  Service  Commn.,  76 
Wash.   625,  137  P  182. 

85.  U.  S. — Chicago,  etc..  R.  Co.  v. 
Wabash,  etc..  R.  Co.,  61  Fed.  993.  9 
CCA  659;  Central  Trust  Co.  v.  Ohio 
Cent.  R.  Co..  23  Fed.  306. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Closser.  126  Ind.  348.  26  NE  159,  22 
AmSR  593.   9   LRA   754. 

Ky. — Sayre  v.  Louisville  Union 
Benev.  Assoc,  1  Duv,  148,  85  AmD 
81  J. 

La. — Texas,  etc.,  R.  Co.  v.  Southern 
Pacific  R.  Co.,  41  La.  Ann.  970,  6  S 


888,  17  AmSR  446   [aft  187  U.  S.  48, 
118  SCt  10.  34  L.  ed.  614. 

N.  T. — Hooker  v.  Vandewater,  4 
Den.  349.  47  AmD  268. 

But  see  Manchester,  etc,  R.  Co.  v. 
Concord  R.  Co.,  66  N.  H.  100,  20  A 
383,  49  AinSR  582,  9  LRA  689  (hold- 
ing that  a  contract  between  rival ' 
and  competing  railroad  companies, 
made  for  the  purpose  of  preventing 
competition,  but  not  for  the  purpose 
of  raising  the  prices  of  transporta- 
tion above  a  reasonable  standard,  is 
not  void  as  against  public  policy). 

"American  Jurisprudence  has  firm- 
ly settled  the  doctrine  that  all  con- 
tracts which  have  a  palpable  tend- 
ency to  stifle  competition,  either  In 
the  market  value  of  commodities  or 
in  the  carriage  or  transportation  of 
such  commodities,  are  contrary  to 
public  policy,  and  are,  therefore.  In- 
capable of  conferring  upon  the  par- 
ties thereto  any  rights  which  a  court 
of  justice  can  recognize  or  enforce." 
Texas,  etc.,  R.  Co.  v.  Southern  Pac. 
R.  Co.,  41  La.  Ann.  970,  980,  6  8  888, 
17  AmSR  445  [aft*  137  U.  S.  48,  11 
SCt  10,  34  L.  ed.  6141. 

[a]  Season  for  rule. — "A  railroad 
company  is  a  quasi  public  corpora- 
tion, and  owes  certain  duties  to  the 
public,  among  which  are  the  duties 
to  afford  reasonable  facilities  for 
the  transportation  of  persons  and 
property,  and  to  charge  only  reason- 
able rates  for  such  service.  Any 
contract  by  which  it  disables  itself 
from  performing  these  duties,  or 
which  makes  it  to  its  interest  not 
to  perform  them,  or  -removes  all  in- 
centive to  their  performance,  is  con- 
trary to  public  policy  and  void." 
Chicago,  etc.,  R.  Co.  v.  Wabash,  etc.. 
R  Co.,  61   Fed.   993,   997,   9  CCA  659. 

[b]  What  are  competing  com- 
panies.— Two  railroad  companies, 
each  of  which  has  a  through  and 
separate  line  of  communication  be- 
tween two  given  points,  are  com- 
peting companies  for  all  traffic  be- 
tween such  points.  Texas,  etc.,  R. 
Co.  v.  Southern  Pac.  R.  Co.,  41  La. 
Ann.  970,  6  8  888.  17  AmSR  445  [aft* 


137  U.  S.  48, 11  SCt  10.  34  L.  ed.  6141. 

86.  Int.  Com.  Act  (24  U.  S.  St.  at 
L.   379  c  104  |  6). 

87.  In  re  Pooling  Freights,  115 
Fed.  588. 

88.  In  re  Pooling  Freights,  116 
Fed.   588. 

86.  Southern  Pac.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
636.  26  SCt  330,  60  L.  ed.  685  (holding 
that  the  pooling  of  freights  of 'com- 
peting railroads,  forbidden  by  the 
statute,  Is  not  accomplished  by  the 
adoption  by  common  carriers,  as  pact 
of  an  agreement  for  a  through  rate 
from  California  to  the  East  for 
oranges  and  other  citrus  fruits,  of 
a  rule  under  which  the  right  of  rout- 
ing beyond  ite  own  terminal  is  re- 
served to  the  tntlal  carrier  as  the 
condition  of  guaranteeing  the 
through  rates  to  the  shipper,  even 
though  the  Initial  carrier  promises 
fair  treatment  to  the  connecting 
lines  and  carries  out  such  promise, 
where  such  rule  has  served,  as  was 
intended,  to  break  up  rebating  by 
the  connecting  lines,  and,  in  Its  praci 
tlcal  operation,  the  actual  routing  Is 
generally  conceded  to  the  shipper, 
and  his  requests  to  divert  shipments 
en  route  are  usually  allowed). 

90.  Criminal  prosecutions  see  in- 
fra SI   1009,   1010. 

91.  Kan. — Oregon  R„  etc.,  Co.  V. 
Thlsler,  90  Kan.  6,  133  P  539. 

Mo. — Hunter  v.  St.  Louts,  etc.,  R. 
Co.,  167  Mo.   A  624,  160  SW  733. 

N.  C. — Virginia-Carolina  Peanut 
Co.  v.  Atlantic  Coast  Line  R.  Co.,  166 
N.  C.  62,  82  SE  1. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
State.  26  Okl.  62,  107  P  929,  30  LRA 
NS    137. 

Pa. — Crane  R.  Co.  v.  New  Jersey 
Cent.  R.  Co.,  248  Pa.  333,  98  A  1076. 

Tenn. — Atlantic,  etc..  R.  Co.  v. 
Home,   106  Tenn.   73,   69  SW  134. 

93.  New  Tork  Cent.  R.  Co.  v.  Gen- 
eral Electric  Co.,  83  Misc.  529,  146 
NYS  322  [rev  on  other  grounds  167 
ApTJ.   Div.   726,   159  NYS  478]. 

93.  Reid -V.  Southern  R.  Co.,' 183 
N.  C.  490.  «9  SE  618. 
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filing  and  publication  of  rates  for  transportation 
from  places  in  the  United  States  to  ports  of  trans- 
shipment and  from  ports  of  entry  to  places  in  the 
United  States  of  property  in  foreign  commerce  car- 
ried under  through  bills  of  lading.*4  And  ,it  has 
been  held  that  a  carrier  which  has  never  published 
or  filed  with  the  interstate  commerce  commission  a 
through  rate  for  a  foreign  port  is  neither  required 
to  make,  nor  can  it  make,  a  through  rate  to  such 
port.'"  The  liability  of  a  carrier  for  an  injury  to 
an  interstate  shipment  is  not  limited  where  the 
schedule  of  rates,  although  filed  with  the  interstate 
commerce  commission,  was  not  published  at  the 
point  of  shipment.66  The  publication  intended  by 
the  statute  consists  in  promulgating  and  distribut- 
ing the  tariff  in  printed  form  preparatory  to  putting 
it  into  effect,87  and  the  purpose  of  the  statute  in  re- 
quiring such  publication  of  rates  is  for  the  inspec- 
tion, information,  and  advantage  of  the  public. 

What  rates  must  be  published.  The  rates  which 
the  carrier  is  required  to  file  and  to  publish  are  not 
alone  those  under  which  transportation  has  actually 
taken  place,  but  those  which  the  carrier  has  estab- 
lished as  its  present  charges,  as  distinguished  from 
those  which  are  obsolete  and  tentative  or  per- 
haps only  to  take  effect  in  the  future,  that  is 
to  say,  they  are  the  rates  on  which  shipments  may 
be  made  if  offered.98  The  statute  also  requires  the 
published  tariff  to  show  everything  in  the  way  of 
terminal  charges  which  in  any  way  affects  the  cost 
of  the  service  rendered  by  the  carrier.1  However, 
the  statute  has  in  view  only  the  transportation  of 
property  and  passengers  by  rail,  and  when  property 
has  been  discharged  from  the  cars  at  the  carrier's 


warehouse  or  station  the  duties  and  obligations  cast 
on  it  by  the  statute  are  fulfilled  and  satisfied.2  In 
consequence  no  duty  rests  on  the  carrier  to  publish 
the  fact  of  free  cartage  in  its  schedule  of  rates,  in 
the  absence  of  any  general  order  by  the  interstate 
commerce  commission  requiring  such  publication.* 

Requisites  and  sufficiency  of  schedule.  Freight 
rates  required  to  be  established  by  the  statute  are 
not  established  by  tariffs  naming  class  rates  that  do 
not  contain  a  classification  of  freight,  but  merely 
refer  to  a  classification  published  by  other  parties 
and  subject  to  change  by  such  parties.4  The  carrier 
may  state  separately  its  rate  for  the  carriage  of 
ordinary  commodities  of  a  particular  class  and  its 
charge  for  icing  cars  when  commodities  of  the  same 
class  are  of  a  character  requiring  to  be  shipped  un- 
der refrigeration,  and  its  collection  of  both  charges 
when  refrigeration  is  used  is  lawful,  provided  each 
is  reasonable  and  does  not  cover  double  compensa- 
tion for  the  same  service.*  In  order  to  avail  itself 
of  the  principle  that  a  reasonable  terminal  or  other 
special  charge  cannot  be  condemned  because,  taken 
in  connection  with  the  prior  charges  for  transporta- 
tion, the  total  charge  is  unreasonable,  the  carrier 
must,  under  the  provisions  of  the  statute,  separately 
state  such  terminal  or  other  special  charge.* 

Construction  of  schedule.  In  construing  the  sched- 
ule fixed  by  the  carrier  the  intention  of  the  framers 
thereof  must  be  given  effect  when  such  intention 
can  be  ascertained,  and  in  arriving  at  such  inten- 
tion the  court  must  give  no  weight  to  the  alleged 
intent  of  the  shipper  or  to  any  local  custom  or 
usages  of  trade  as  to  the  meaning  of  words  or  ex- 
pressions contained  in  the  classification  sheets/ 


84.  Armour  Packing-  Co.  v.  TJ.  S., 
153  Fed.  1,  82  CCA  135,  14  LRANS 
400  [aff  209  U.  S.  66,  28  SCt  428, 
62  L.  ed.   681]. 

M.  Hamlen,  etc,  Co.  v.  Illinois 
Cent.  R  Co.,  212  Fed.  324. 

96.  U.  S.  Horse  Shoe  Co.  v.  Amer- 
ican Bxpress  Co.,  260  Pa.  627,  95  A 
706. 

97.  U.  S.— U.  S.  v.  Miller,  223 
U.  S.   699,   32   SCt  328,   56  L.  ed.   568. 

Kan. — Oregon  R.,  etc.,  Co.  v.  Thls- 
ler,  90  Kan.  5,  133  P  539. 

Mo. — Hunter  v.  St.  Louis,  etc.,  R. 
Co.,   167   Mo.  A.  624,  160  BW  733. 

Tenn. — Atlanta,  etc,  R.  Co.  v. 
Home,  106  Tenn.  73,  59  SW  134. 

Tex. — Pecos  River  R.  Co.  v.  Rey- 
nolds Cattle  Co.,  (Civ.  A.)  136  SW 
162. 

[a]  Distribution  amour  different 
stations.— The  statute  contemplates 
tbat  the  schedules  of  rates  be  dis- 
tributed among  the  different  stations 
at  which  the  rates  have  effect; 
merely  filing  the  schedules  with  the 
commission  is  not  sufficient.  Vir- 
ginia-Carolina Peanut  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  166  N.  C.  62,  82 
SE  1. 

96.  Gulf,  etc.,  R  Co.  v.  Hefley, 
158  U.  S.  98,  16  SCt  802,  39  L.  ed. 
910;  Pecos,  etc.,  R.  Co.  v.  Reynolds 
Cattle  Co.,  (Tex.  Civ.  A)  136  SW 
162. 

99.  New  York  Cent.,  etc.,  R.  Co.  v. 
U.  S..  166  Fed.  267,  92  CCA  331  [rev 
153  Fed.   680]. 

1.  U.  S.  v.  Standard  Oil  Co..  148 
Fed.  719;  New  York  Cent.  R.  Co.  v. 
General  Electric  Co.,  83  Misc.  629, 
146  NYS  322  [rev  on  other  grounds 
167  App.  Div.  726,  153  NYS  478]. 

[a]  Demurrage  ofcarge  for  the  de- 
tention of  cars  In  loading  or  unload- 
ing is  a  terminal  charge  within  the 
meaning  of  the  statute  which  re- 
quires schedules  showing  all  the 
rates  and  charges  for  transportation, 
stating  separately  all  terminal 
charges.  Lehigh  Valley  R.  Co.  v. 
TJ.  S..  188  Fed.  179,  110  CCA  513  [aff 
184  Fed.  643]. 

[b]  tramolent  filing  of  demurrage 


tariff. — A  demurrage  tariff  is  suffi- 
ciently published  and  filed  where  a 
carrier  filed  with  the  Interstate  com- 
merce commission  a  book  of  rules 
of  a  car  service  association  of  which 
it  was  a  member,  relating  to  liabil- 
ity or  demurrage,  which  book  was 
received  and  placed  on  file  by  the 
commission  without  any  objection  as 
to  its  form,  and  where  as  a  matter 
of  fact  it  was  adequate  to  give  no- 
tice. Berwind-Whlte  Coal  Mln.  Co. 
v.  Chicago,  etc,  R.  Co.,  235  U.  S. 
371,  36  SCt  131,  69  L.  ed.  275  [aff 
171  111.  A.  302]. 

[c]  Bpottur  ears  on  shipper's 
tracks.-  -A  shipper's  reasonable 
charge  against  a  carrier  for  "spot- 
ting cars  on  the  shipper's  tracks 
in  its  own  yards  may  be  collected 
without  violating  the  statute.  New 
York  Cent.,  etc..  R  Co.  v.  General 
Electric  Co.,  167  App.  Dlv.  726,  153 
NYS  478  [rev  88  Misc.  629,  146  NYS 
322]. 

9.  Interstate  Commerce  Commn. 
v.  Detroit,  etc..  R.  Co.,  167  U.  S.  633, 
644,  17  SCt  986,  42  L.  ed.  306  [aff  74 
Fed.  803,  21  CCA  103]  (where  It  was 
said:  "The  subsequent  history  of 
the  passengers  and  property,  whether 
carried  to  their  places  of  abode  and 
of  business  by  their  own  vehicles  or 
by  those  furnished  by  the  railway 
company,  would  not  concern  the  In- 
terstate Commerce  Commission"). 

3.  Interstate  Commerce  Commn. 
v.  Detroit,  etc.,  R  Co.,  167  U.  S.  633, 
646.  17  SCt  986,  42  L.  ed.  306  [aff 
74  Fed.  808.  21  CCA  103]  (where  It 
was  further  said:  "However,  In  a 
matter  of  this-  kind,  much  should  be 
left  to  the  judgment  of  the  commis- 
sion, and  should  It  direct,  by  a  gen- 
eral order,  that  railway  companies 
should  thereafter  regard  cartage 
when  furnished  free  as  one  of  the 
terminal  charges,  and  Include  It  as 
such  In  their  schedules,  such  an 
order  might  be  regarded  as  a  reason- 
able exercise  of  the  Commission's 
powers"). 

4.  U.  8.  v.  Standard  Oil  Co.,  170 
Fed.  988  (holding  further  that  a  de- 


Sarture  by  a  shipper  from  such  rates 
oes  not  constitute  an  offense  under 
the  provisions  of  the  statute). 

5.  Knudsen-Ferguson  Fruit  Co.  v. 
Michigan  Cent.  R.  Co.,  148  Fed.  968. 
79  CCA  46  [certiorari  den  204  U.  S. 
671,   27  SCt  786,  51   L.  ed.  672J. 

8.  Interstate  Commerce  Commit, 
v.  Sticlcney,  216  U.  8.  98,  20  SCt  66. 
54  I,,  ed.  112  (where  it  was  said  that 
if  many  matters  are  lumped  In  a 
single  charge  it  is  impossible  for 
either  shipper  or  commission  to  de- 
termine now  much  of  the.  lump 
charge  is  for  the  terminal  or  special 
services). 

[a]  what  la  not  a  ramolent  oom- 
pliaaoe  with  requirement. — Carriers 
who  had  long  delivered  live  stock  to 
the  union  stock  yards  In  Chicago 
without  making  any  distinct  terminal 
charge  did  not,  by  giving  notice  to 
the  public  that  after  June  1,  1894,  a 
terminal  charge  of  two  dollars  per 
car  would  be  made  for  delivery  at 
the  stock  yards  In  addition  to  the 
entire  previous  through  rate  to  Chi- 
cago, and  by  filing  a  memorandum 
to  that  effect  with  their  rate  sheets 
with  the  interstate  commerce  com- 
mission, separate  In  their  schedules 
the  entire  terminal  charge  from  the 
through  rate,  as  required  by  I  6  of 
the  act  to  regulate  commerce,  but 
simply  added  this  additional  charge 
to  the  sum  of  the  terminal  charge 
embraced  in  the  prior  through  rate. 
Interstate  Commerce  Commn.  v.  Chi- 
cago, etc.,  R.  Co.,  186  U.  S.  320,  22 
SCt  824,  46  L.  ed.  1182  [aff  103  Fed. 
409,  43   CCA  209], 

7.  Smith  v.  Great  Northern  R. 
Co.,  16  N.  D.  195,  107  NW  56. 

[a]  Xoutlaav— A  tariff  rate  between 
two  points  on  different  railroads, 
filed  and  published  by  one  company 
and  concurred  In  by  the  other,  which 
does  not  designate  any  particular 
route,  must  be  held  as  a  matter  of 
law  to  apply  to  the  natural  and 
direct  route  over  the  lines  of  the 
two  companies  between  the  desig- 
nated points,  and  to  constitute  the 
lawful   rate   over   such   route.      New 


For  later  eases,  developments  and  ofcanges  In  the  law  see  cumulative  Annotations,  same  title, 
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Effect  of  filing  and  publishing  rates.  Where  com- 
mon carriers  have  adopted,  filed,  and  published 
schedules  of  rates  for  interstate  transportation,  both 
carriers  and  shippers  are  bound  thereby,8  and  it  is 
unlawful  to  charge  and  collect  a  greater  or  a  less 
compensation  than  the  rate  named  in  the  published 
schedule,9'  notwithstanding  any  contrary  requirement 
made  by  state  statute,10  because,  congress  having 
regulated  the  subject,  all  state  regulations  on  the 
same  subject  are  superseded.11  The  fact  that  the 
carrier 's  line  lies  wholly  within  one  state  does  not  in 
any  manner  affect  the  situation.13  The  rule  applies 
where  connecting  carriers  engaged  in  interstate 
transportation,  although  not  agreeing  on  any  joint 
tariff,  establish  and  publish  in  the  manner  pre- 
scribed by  the  statute  separate  rates  covering  such 
transportation.13  Where  freight  is  shipped  over 
connecting  lines  which  have  agreed  on  a  joint  tariff 
of  rates  in  compliance  with  the  Interstate  Commerce 
Act,  the  delivering  line  must  collect  the  interstate 
commerce  rate,  and  not  that  named  in  the  bill  of 
lading.14  The  shipper  is  bound  to  take  notice  of  the 
rate  sheets  containing  tariff  schedules,1*  and  the 
rate  so  filed  can  under  no  circumstances  be  varied 
by  the  parties.18  It  is  the  light  of  a  shipper  to 
have  his  property  transported  at  the  rates  specified 


in  the  schedule,  and  the  carrier  receiving  the  prop- 
erty cannot  avoid  this  obligation  by  any  contract 
inserted  in  its  bill  of  lading.  Where  a  carrier  has 
published  conflicting  rates  effective  contemporane- 
ously in  the  same  tariff,  the  shipper  is  entitled  to  the 
lower  of  these  rates.18 

[J  671]  (2)  Of  Joint  Bates.1*  Joint  rates,  as 
well  as  other  rates,  are  required  by  the  Interstate 
Commerce  Act  to  be  filed  and  published.10  But  the 
statute  does '  not  require  either  of  two  connecting 
lines  to  publish  its  joint  tariff  at  a  noncompeting 
point.21  Prior  to  the  order  of  the  interstate  commerce 
commission  of  May,  1907,  which  requires  connecting 
carriers  to  accept  joint  rates  specifically,  no  formal 
acceptance,  by  a  connecting  earner,  of  a  through 
rate,  filed  with  the  interstate  commerce  commission 
by  an  initial  carrier,  was  necessary,  and  the  receipt 
of  the  tariff  and  the  acceptance  of  freight  there- 
under were  sufficient  to  put  the  joint  rate  into 
effect,22  as  effectively  as  if  the  rate  had  actually  been 
published  and  filed  by  the  participating  carrier.*2 
But  by  the  order  of  the  interstate  commerce  com- 
mission of  May,  1907,  connecting  carriers  are  re- 
quired to  accept  joint  rates  specifically;24  but  where 
a  joint  tariff  is  received  and  stamped  by  a  connect- 
ing carrier  which  thereafter  receives  freight  under 


York  Standard  Oil  Co.  v.  U.  S..  179 
Fed.   614,   103  CCA  172. 

[b]  "now  cfcM*."— Show  cases  are 
"furniture"  within  the  ordinary 
meaning-  of  the  word  which  governs 
In  the  construction  of  tariff  sched- 
ules published  for  the  Information 
of  the  public,  and  are  Included  In  a 
commodity  rate  on  "furniture  (new) 
all  kinds.  Chicago,  etc.,  R.  Co.  v. 
Feintuch.  191  Fed.  482,  112  CCA  126. 

8.  U.  S. — Dayton  Coal,  eta,  Co.  v. 
Cincinnati,  etc.,  R.  Co.,  229  XT.  S. 
446.  36  SCt  137,  60  L.  ed.  375;  Louis- 
ville, etc..  R.  Co.  v.  Maxwell,  237 
V.  3.  94,  36  SCt  494,  69  L.  ed.  853: 
Boston,  etc.,  R.  Co.  v.  Booker,  233 
U.  S.  97,  34  SCt  626,  63  L.  ed.  868, 
LRA1915B  4S0,  AnnCasl916D  693: 
Chicago,  etc.,  R.  Co.  v.  Cramer,  232 
U.  S.  490,  34  SCt  383,  68  L.  ed.  697; 
Missouri,  etc.,  R.  Co.  v.  Harrlman, 
227  XJ.  S.  657,  33  SCt  397,  57  L.  ed. 
690;  Louisville,  etc.,  R.  Co.  v.  Mot- 
tley.  219  U.  S.  467.  31  SCt  265.  55 
L  ed.  297,  34  LRANS  671;  Armour 
Packing-  Co.  v.  XT.  S..  209  U.  S.  56.  28 
SCt  428.  52  L.  ed.  681;  Gulf,  etc.,  R 
Co.  v.  Hefley,  158  XT.  S.  98.  15  SCt 
802,  39  L.  ed.  910;  XT.  S.  v.  Pennsyl- 
vania R.  Co.,  153  Fed.  625;  U.  S.  v. 
Standard  Oil  Co.,  153  Fed.  598. 

D.  C. — Brown  v.  Philadelphia,  etc., 
R.  Co..  36  App.   221,  32  LRANS   189. 

Ga.— Savannah,  etc..  R.  Co.  v.  Buri- 
dick.  94  Ga.  776,  21  SE  995;  Central 
of  Georgia  R.  Co.  v.  Curtis,  14  Ga. 
A  716,  82  SE  318. 

Kan. — Christl  v.  Missouri  Pac  R. 
Co..  92  Kan.  680,  141  P  687. 

Mo. — Sutton  v.  St.  Louis,  etc.,  R 
Co..  159  Mo.  A.  685,  140  SW  76; 
Mires  v.  St.  Louis,  etc..  R.  Co.,  134 
Mo.  A.  379.  114  SW  1052;  Gerber  v. 
Wabash    R.    Co.,    63   Mo.   A.    145. 

N.  T. — Pennsylvania  R.  Co.  v.  Ti- 
tus, 216  N.  T.  17,  109  NE  857. 

N.  X>. — Smith  v.  Great  Northern  R. 
Co..  15  N.  D.   195,  107  NW  66. 

Oh. — Cleveland  Store  Fixture  Co. 
v.  Cleveland,  etc.,  R.  Co.,  13  Oh 
S4CP   648. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Tali- 
aferro, 156  P  359:  St.  Louis,  etc..  R 
Co.  v.  Mounts,  44  Okl.  359,  144  P 
1M6. 

Pa. — New  Jersey  Cent.  R.  Co.  v. 
Mauser.  241  Pa.  603,  88  A  791,  49 
LRANS  92:  Philadelphia,  etc.,  R.  Co. 
v.  Baer,   56    Pa.    Super.    307. 

Tex. — Wichita  Falls,  etc.,  R.  Co. 
v.  Asher,  (Civ.  A.)  171  SW  1114; 
Gulf,  etc.,  R.  Co.  v.  Dimmitt,  17  Tex. 
Civ.  A  255,   42  SW  583. 

Wash. — Davis  v.  Northern  Pac.  R. 
Co..  77  Wash.  261,  137  P  464. 

"Under    the    law,    the    shipper,    as 


well  as  the  carrier,  is  arbitrarily 
bound  by  the  established  legal  rate, 
the  carrier,  for  the  purpose  of  pre- 
venting; discrimination,  Is  required 
to  demand  such  rate,  and  the  ship- 
per is  required  to  pay  the  same  In 
order  to  obtain  the  goods."  Wichita 
Falls,  eta,  R  Co.  v.  Asher,  (Tex. 
Civ.  A.)   171  SW  1114.  1117. 

"AH  contracts  entered  Into  with  a 
common  carrier  are  presumed  to  be 

froverned  by  the  classification  sheet 
n  force  at  the  time  of  the  shipment 
Whether  such  classification  is  Just 
or  unjust,  it  is  nevertheless  binding 
both  upon  the  common  carrier  and 
the  shipper  so  long  as  the  same  re- 
mains In  force."  Dlckerson  v.  Louis- 
ville, etc,  R.  Co.,  187  Fed.  874  [aff 
191  Fed.   705,  112  CCA  296], 

S.  Gulf,  etc..  R.  Co.  v.  Hefley,  158 
U.  S.  98,  15  SCt  802,  39  L.  ed.  910; 
and  cases  supra  note  8. 

Offense  of  oharglng  rate  different 
from  sonednU  see  Infra  11  1011,  1012. 

10.  Gulf,  etc.,  R.  Co.  v.  Hefley,  168 
XT.  S.  98,  15  SCt  802,  39  L.  ed.  910. 

11.  See  Commerce  [7  Cyc  420], 
19.    Louisiana     R..     etc,     Co.     v. 

Holly,  127  La.  615,  53  S  882. 

13.  Gulf,  etc.,  R.  Co.  v.  Dimmitt, 
17  Tex.  Civ.  A.  256,  42  SW  583 
(where  It  was  held  that  a  contract 
by  either  or  both  of  the  connecting 
carriers  to  carry  freight  for  either  a 
less  or  a  greater  compensation  than 
the  established  rate  is  unlawful,  and 
that  their  right  and  duty  to  collect 
the  established  rate  continues). 

ta]  If  no  through  rate  from  point 
of  origin  to  destination  of  a  throngs 
shipment  Is  provided,  the  sum  of  the 
rates  of  each  of  the  connecting  lines 
Is  the  basis  on  which  to  charge. 
Foster  v.  Kansas  City  Southern  R. 
Co..  121  La,  1058,  46  S  1014.  See  also 
Pecos, .  etc..  R.  Co.  v.  Porter,  (Tex. 
Civ.  A.)  156  SW  267  (holding  that 
where  no  speciflo  rate  from  point  of 
origin  to  destination  of  a  through 
shipment  is  provided,  and  no  specific 
manner  of  constructing  the  combina- 
tion rate  for  it  18  prescribed,  the 
lowest  combination  of  rates  applica- 
ble via '  the  route  over  which  the 
shipment  moves  Is  the  lawful  rate 
for  that  shipment). 

14.  Gulf,  etc,  R.  Co.  v.  Hefley, 
158  XJ.  S.  98,  15  SCt  802.  39  L.  «d. 
910;  Missouri,  etc.,  R.  Co.  v.  Stoner, 
5  Tex.  Civ.  A.  50,  23  SW  1020. 

16.  Missouri,  etc.,  R.  Co.  v.  Harrl- 
man, 227  XT.  S.  667,  33  SCt  897,  67 
L.  ed.  690;  Glenlyon  Dye  Works  v. 
Interstate  Express  Co.,  36  R.  I.  658, 
91  A  5. 

16.    Pennsylvania  R.  Co.  v.  Titus, 


216  N.  T.  17.  109  NE  857;  Cleveland 
Store  Fixture  Co.  v.  Cleveland,  etc., 
R.  Co.,  13  OhS&CP  648;  Aldrlch  v. 
Southern  R.  Co.,  95  S.  C.  427.  79  SE 
316.    See  also  cases  supra  note  8. 

IT.  Dlckerson  v.  Louisville,  etc., 
R.  Co.,  187  Fed.  874  [aft  191  Fed. 
705,  112  CCA  296], 

18.  Dreyfuss  v.  Pennsylvania  R. 
Co.,  90  Misc.  581,  163  NYS  966  (hold- 
ing  further  that  the  connecting  car- 
rier is  bound  with  knowledge  that  If 
two  "conflicting  rates  are  published, 
the  lesser  is  the  correct  rate). 

19.  XstabUanment  of  Joint  rates 
In  general  see  supra  I  668. 

SO.  Armour  Packing  Co.  v.  XJ.  S., 
168  Fed.  1,82  CCA  185,  14  LRANS 
400  [aff  209  U.  S.  56,  28  SCt  428,  62 
L.  ed.   681]. 

91.  Chicago,  etc..  R.  Co.  v.  Os- 
borne, 52  Fed.  912.  8  CCA  847. 

99.  Dayton  Coal,  etc,  Co.  v.  Cin- 
cinnati,   etc.,    R.    Co.,    239    XT.   S.    446, 

36  SCt  137,  60  L.  ed.  375:  XT.  S.  v. 
New  York  Cent.  R.  Co.,  212  TJ.  S. 
609,  29  SCt  313,  53  L.  ed.  629.  See 
also  Virginia  Coal,  etc,  Co.  v.  Louis- 
ville,   etc.,    R.    Co.,    98    Va.    776,    787. 

37  SE  310  (holding  that,  where  a  re- 
ceiving carrier  flies  with  the  com- 
mission an  established  joint  rate, 
failure  of  the  other  connecting  car- 
riers to  give  publicity  to  the  rate 
does  not  invalidate  a  contract  for 
the  shipment  of  freight  over  such 
connecting  lines  as  violative  of  the 
Interstate  Commerce  Act;  it  was 
said:  "A  shipper  will  not  be  deprived 
of  the  benefit  of  an  otherwise  valid 
contract  for  the  transportation  of  his 

Soods  because  connecting  carriers 
ave  failed  to  perform  their  duty 
in  giving  publicity  to  the  rate.  If 
he  can.  no  one  will  be  safe  in  making 
contracts  for  the  sale  or  transporta- 
tion of  his  goods  based  upon  the 
published  rate  of  the  initial  carrier"). 
Contra  U.  8.  v.  New  York  Cent,  etc., 
R.  Co.,  153  Fed.  630  [rev  on  other 
grounds  166  Fed.  267,  92  CCA  331] 
(holding  that  each  carrier  which  has 
entered  into  a  common  arrangement 
for  a  through  interstate  rate  is  bound 
to  comply  with  the  act  requiring  the 
filing  of  the  schedule  of  rates,  and 
that  too,  although  the  carrier  is 
operating  a  line  wholly  within  the 
limits  of  a  state). 

93.  XT.  S.  v.  New  York  Cent,  etc., 
R.  Co..  212  U.  B.  609,  29  SCt  313,  68 
L.    ed.    629. 

94.  Dayton  Coal,  etc.,.  Co.  v.  Cin- 
cinnati, etc  R.  Co.,  239  XJ.  S.  446. 
36  SOt  137.  60  L.  ed.  875  (where  it 
was  said  that  the  purpose  of  the 
order  was  to  avoid,  the  eonf uaton  and 
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the  schedule  of  the  filed  tariff,  the  requirements  of 
the  rule  are  satisfied,  and  the  rate  thereby  becomes 
a  joint  one,  and  there  can  be  no  departure  there- 
from.25 The  sanction,  by  connecting  carriers,  of 
through  rates  filed  and  published  by  another  carrier 
is  only  essential  to  their  application  to  the  haul 
from  common  points.*6 

[$  672]  b.  Posting  Kates.27  The  Interstate 
Commerce  Act  requires  that  copies  of  rates  for  in- 
terstate transportation,  filed  with  the  interstate  com- 
merce commission,  shall  be  kept  posted  in  public  and 
conspicuous  places  in  every  station  where  freight 
is  received  for  transportation,  and  a  noncompliance 
with  this  requirement  renders  the  carrier  liable  to 
a  penalty.  The  purpose  of  this  requirement  is  to 
afford  special  facilities  to  the  public  for  ascertain- 
ing the  rates  actually  in  force.  Nevertheless,  it  is 
well  settled  that  posting  is  not  essential  to  the  estab- 
lishment of  rates  under  the  statute.  Where  a  tariff 
of  rates  has  been  filed  and  published  in  accordance 
with  the  provisions  of  the  statute,  it  is  in  force  and 
operative  notwithstanding  a  noncompliance  by  the 
carrier  with  the  provisions  requiring  copies  thereof 
to  be  posted.28  While  publication  is  a  step  toward 
establishing  rates,  posting  is  a  duty  arising  out  of 
the  fact  that  they  have  been  established.80  The  post- 
ing of  copies  of  rates  at  a  railroad  station,  where 
they  are  afterward  torn  down,  is  not  a  compliance 
with  the  act,  it  being  no  answer  for  their  absence 
from  public  inspection  that  they  have  been  removed.31 

[$  673]  2.  Intra-state  Shipments.  Statutes 
more  or  less  similar  to  the  provisions  of  the  Inter- 
state Commerce  Act  just  considered  have  been  en- 
acted in  a  number  of  states.33    The  main  purpose  of 


misunderstanding  which  arose  under 
the  former  practice). 

25.  Dayton  Coal,  etc..  Co.  v.  Cin- 
cinnati, etc.,  R.  Co.,  889  U.  S.  446, 
36  SCt  137,  60  L.  ed.  875. 

30.  Kansas  City  Southern  R.  Co. 
v.  C.  H.  Albers  Commn.  Co.,  223  U.  S. 
673,  695,  32  SCt  316,  56  L.  ed.  666 
[rev  79  Kan.  59,  99  F  818]  (where  the 
court  said:  "The  other  roads  had  no 
interest  in  the  rate  as  applied  to 
shipments  received  by  the  garnishee 
from  the  northern  line  at  Kansas 
City,  as  were  the  shipments  in  ques- 
tion.' As  applied  to  them  the  rate 
was  not  joint,  but  an  individual  rate 
of  the  garnishee.  The  sanction  of 
the  other,  roads  was  essential  only 
to  Its  application  to  the  haul  from 
the  common  points,  when  there  was 
such"). 

27.  See  infra  I  989. 

28.  U.  S.  v.  Miller,  223  IT.  S.  699. 
82  SCt  323,  66  L.  ed.  668:  Kansas 
City  Southern  R.  Co.  v.  C.  H.  Albers 
Commn.  Co.,  223  V.  S.  673,  32  SCt 
■316.  56  L  ed.  666;  Texas,  etc.,  R.  Cq. 
v.  Cisco  Oil  Mills,  204  U.  S.  449,  27 
SCt  358,  61  L.  ed.  662. 

■  28*.  U.  S. — Berwlnd-White  Coal 
Mln.  Co.  v.  Chicago,  etc..  R.  Co.,  235 
U.  S.  371.  35  SCt  131,  59  L.  ed.  276 
raff  171  111.  A.  802T:  Illinois  Cent.  R. 
Co.  v.  Henderson  El.  Co.,  226  U.  S. 
441.  33  SCt  176.  57  L.  ed.  290:  U.  S. 
v.  Miller,  223  U.  S.  599,  32  SCt  323, 
56  L.  ed.  668  [rev  187  Fed.  375]; 
Kansas  City  Southern  R.  Co.  v.  C.  H. 
Albers  Commn.'  Co.,  223  U.  S.  573. 
32  SCt  316.  66  L.  ed.  666  [rev  79 
Kan.  69.  99  P  8191:  Texas  R.  Co.  v. 
Cisco,  204  U.  S.  449,  27  SCt  358,  51 
L.  ed.  662;  U.  S.  v.  Howell,  56  Fed. 
21. 

Iowa. — Hermlnghauseri  v.  Adams 
Express  Co.,  167  Iowa  230,  149  NW 
234. 

Kan. — Oregon  R.,  etc.,  Co.  v.  Thls- 
ler.  90  Kan.  6.  133  P  539. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Allen.  162  Ky.  145.  163  SW  198,  162 
Ky.  837,  164  SW  371. 

Mo. — St.  Louis  Southern  R.  Co.  v. 
Spring  River  Stone  Co.,  169  Mo.  A. 


109,  154  SW  465;  Mires  v.  St.  Louis. 
etc.,  R.  Co.,  134  Mo.  A.  379,  114  SW 
1052.  Contra  Wabash  R.  Co.  v.  Sloop, 
200  Mo.  198,  98  SW  607  [overr  Wy- 
rick  v.  Missouri,  etc.,  R.  Co.,  74  Mo. 
A.  406]  (a  case  decided  before  the 
question  was  definitely  settled  by  the 
supreme  court  of  the  United  States). 
•  N.  Y. — Houseman  v.  Fargo,  124 
NTS  1086. 

N.  C. — Virglna-Carollna  Peanut  Co. 
v.  Atlantic  Coast  Line  R.  Co.,  166 
N.  C.  62.  82  SB  1. 

Tex. — Wardlow  v.  Andrews,  (Civ. 
A.)180   SW   1161. 

Wash. — Davis  v.  Northern  Pac.  R. 
Co.,  77  Wash.   261,  137  P  464. 

[a]  Season  for  ml*. — "The  require- 
ment that  schedules  should  be 
'posted  In  two  public  and  conspicu- 
ous places  in  every  depot,'  etc.,  was 
not  made  a  condition  precedent  to 
the  establishment  and  putting  In 
force  of  the  tariff  of  rates,  but  was 
a  provision  based  upon  the  existence 
of  an  established  rate,  and  plainly 
had  for  Its  object  the  affording  of 
special  facilities  to  the  public  for 
ascertaining  the  rates  actually  in 
force.  To  hold  that  the  clause  had 
the  far-reaching  effect  claimed  would 
be  to  say  that'  it  was  the  intention 
of  Congress  that  the  negligent  post- 
ing by  an  employe  of  but  one  instead 
of  two  copies  of  the  schedule,  or  the 
neglect  to  post  either,  would  operate 
to  cancel  the  previously  established 
schedule,  a  conclusion  impossible  of 
acceptance.  While  section  6  forbade 
an  Increase  or  reduction  of  rates, 
etc.,  'which  have  been  established 
and  published  as  aforesaid,'  other- 
wise than  as  provided  in  the  section, 
we  think  the  publication  referred  to 
was  that  which  caused  the  rates  to 
become  operative:  and  this  deduction 
Is  fortified  by  the  terms  of  section  10 
of  the  act  making  it  a  criminal  of- 
fense for  a  common  carrier  or  its 
agent  or  a  shipper  or  his  employ^ 
improperly  'to  obtain  transportation 
for  property  at  less  than  the  regular 
rates  then  established  and  in  force 
on  the  line  of  transportation  of  such 


the  statutes  is  to  compel  the  establishment  of  uni- 
form rates  for  all  persons  entitled  to  transport 
goods  over  the  roads  and  to  afford  convenient  facili- 
ties for  ascertaining  what  are  the  established  rates.33 
Where  the  statute  requires  the  filing  of  printed 
schedules,  typewritten  copies  are  insufficient.34  In 
Borne  jurisdictions  the  statutes  provide  specifically 
for  the  posting  by  carriers  of  schedules  of  their 
rates  in  their  stations.31  It  is  not  sufficient  for  the 
companies  to  send  schedules  to  their  agents  with  in- 
structions to  post,  but  they  must  see  that  they  are 
continually  kept  posted  as  required  by  law.36  The 
requirement  of  posting  is  not  complied  with  by 
binding  the  schedules  together  and  leaving  them 
open  to  the  public  on  a  prominent  desk  in  the  wait- 
ing room  of  the  station.37  The  schedule  of  rates 
may  be  printed  on  two  cards,  so  posted  as  to  read 
as  one.38  It  is  not  necessary  to  show  in  the  sched- 
ules the  rate  per  mile,  nor  the  distances  between 
stations,  in  the  absence  of  any  law  or  rule  of  the 
commission  requiring  it.3*  Nor  is  the  company  re- 
quired to  post  special  rates  which  it  is  authorized  to 
make  for  temporary  use  for  particular  persons  and 
places.40 

[$  674]  L.  Power  of  Court  to  Prescribe  Bates. 
Courts  have  no  power,  on  deciding  that  rates  fixed 
by  statute  or  a  railroad  commission  are  unreasonable 
and  confiscatory,  to  revise  such  rates  and  to  prescribe 
other  rates.41  So  far  as  interstate  carriers  are  con- 
cerned, an  order  by  a  court  fixing  the  ran-rimnm 
rate  and  enjoining  the  carrier  from  demanding  more 
than  the  rates  so  established  would  in  effect  deprive 
the  carrier  of  the  right  to  fix  its  rate  in  the  first 
instance  and  to  change  the  same,  which  power  is 

common  carrier.' "  Texas,  etc,  R. 
Co.  v.  Cisco  Oil  Mill,  204  U.  S.  449. 
451.  27  SCt  358,  51  L.  ed.  562. 

30.  U.  S.  v.  Miller,  223  U.  S.  599, 
32  SCt  323,  66  L.  ed.   568. 

31.  Griffin  v.  Wabash  R.  Co.,  116 
Mo.  A.  549,  91  S  1015. 

32.  See  statutory  provisions. 

33.  Locke  v.  Concord  R.  Corp.,  60 
N.  H.   552. 

34.  Michigan  R.  Commn.  v.  De- 
troit, etc.,  R.  Co.,  184  Mich.  242,  ISO 
NW  861. 

38.  See  statutory  provisions;  and 
State  v.  Pensacola,  etc..  R.  Co.,  27 
Fla.  403,  9  S  89:  Locke  v.  Concord 
R.  Corp.,  60  N.  H.  552. 

36.  State  v.  Pensacola,  etc.,  R.  Co., 
27  Fla.   403,  9  S  89. 

37.  State  v.  Pensacola,  etc.,  R.  Co.. 
27  Fla.   403,  9  S  89. 

38.  State  v.  Pensacola,  etc.,  R.  Co.. 
27  Fla.  403,  9  S  89. 

39.  State  v.  Pensacola,  etc.,  R.  Co.. 
27  Fla.  403,  9  S  89. 

40.  State  v.  Pensacola,  etc.,  R.  Co., 
27  Fla.  403,  9  S  89. 

41.  Atchison,  etc.,  R.  Co.  v.  U.  S, 
232  U.  S.  199,  34  SCt  291,  58  L.  ed. 
668;  Montana,  etc., 'R.  Co.  v.  Morley, 
198  Fed.  991;  Southern  Pac.  Co.  v. 
Colorado  Fuel,  etc.,  Co.,  101  Fed.  779. 
786,  42  CCA  12  [app  dism  22  SCt 
934  mem.  46  L.  ed.  1264  mem];  Rarl- 
tan  River  R.  Co.  v.  Middlesex,  eta. 
Tract.  Co.,  70  N.  J.  L.  732,  68  A  332; 
Gulf,  etc.,  R.  Co.  v.  State  R.  Commn., 
102  Tex.  338,  113  8W  741,  116  SW 
795. 

"It  is,  however,  not  for  the  courts 
to  assume  to  prescribe  rates.  Their 
duty  Is  generally  ended  when,  after 
careful  consideration  of  the  facts  of 
the  particular  case  before  them, .and 
after  weighing  the  interests  of  the 
public  and  of  the  owners  of  the  rail- 
road, determination  is  made  whether 
the  administrative  authority  has  ex- 
ceeded Its  constitutional ;  power  in 
making  an  order  which  in  practical 
application  deprives  the  owners  of 
their  property  without  Just  compen- 
sation. No  given  per  cent,  can  be 
fixed  by  the  court,  as  a  rate  to  which 


For  later  ess—,  developments  and  ehangss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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conceded  to  the  carrier  by  the  Interstate  Commerce 
Act." 

[$  675]  M.  Construction  of  Particular  Tariffs. 
Where  an  express  company  had  established  a  gen- 
eral tariff  of  charges  for  merchandise,  a  tariff  of 
rates  for  other  classes  of  goods,  and  a  commodities 
tariff,  a  provision  of  the  commodities  tariff,  that 
all  classes  of  business  not  rated  higher  than  mer- 
chandise bet-ween  certain  localities  are  put  on  a  com- 
modities rate,  applies  only  to  those  articles  having 
a  special  classification,  and  not  to  articles  under  the 
general  classification  of  merchandise,  especially 
where  such  interpretation  had  been  adopted  by  the 
carrier  in  making  some  of  its  charges.  A  provi- 
sion in  the  commodities  tariff  of  an  express  company 
fixing  a  minimum  rate  on  all  classes  of  business  be- 
tween certain  localities,  'the  charges  to  be  graduated 
according  to  the  scale  on  shipments  under  one  hun- 
dred pounds,  applies  only  to  shipments  of  the  com- 
modities class,  and  not  to  shipntents  classified  gen- 
erally as  merchandise.*4  Under  an  express  com- 
pany's rule  that  two  or  more  packages  forwarded 
at  the  same  'time  from  the  same  place  to  the  same 
consignee  must  be  charged  for  on  the  aggregate 
weight,  if  a  lower  charge  is  made  thereby,  not  all 
of  such  shipments  shall  be  taken  in  making  up  the 
aggregate  on  which  the  weight  is  based,  but  only 
such  as  will  result  in  a  reduced  charge  because  of 
the  aggregation.43 

[§  676]  N.  Proceedings  to  Enforce  Compliance 
"by  Carrier  with  Bates  Fixed  by  Statute  or  Bail- 
road  Commission — 1.  Injunction.  Independently  of 
any  remedy  given  by  law,  a  court  of  equity  has  in- 
herent jurisdiction  to  enjoin  a  carrier  from  collect- 
ing rates  in  excess  of  thoBe  prescribed  by  the  legis- 
lature.** An  information  in  the  nature  of  a  quo  war- 
ranto against  a  railroad  persistently  charging,  and 
threatening  to  charge  in  the  future,  rates  in  excess 
of  the  maximum  fixed  by  the  legislature  affords  no 


adequate  remedy'.*'  A  state  may  maintain  a  suit 
to  enjoin  a  railroad  company  from  charging  rates 
in  excess  of  the  maximum  fixed  by  the  legislature,*1 
and  its  right  to  do  so  is  not  affected  by  its  failure, 
for  a  number  of  years,  to  institute  proceedings  to 
prevent  the  charging  of  ■  rates  in  excess  of  those 
fixed  by  statute;**"  nor  can  its  delay  in  instituting 
proceedings  be  construed  as  an  acquiescence  in  the 
acts  of  the  carrier  in  charging  excessive  rates,  and 
as  a  waiver  of  its  right  to  enforce  compliance  with 
the  statute.80  But  it  has  been  held  that  an  injunc- 
tion will  not  lie  on  the  suit  of  a  shipper  to  compel 
a  carrier  to  transport  goods  at  the  rate  fixed  by 
law.51  In  a  proceeding  of  this  nature  the  .court  will 
start  with  the  presumption  that  the  statute  is  a 
valid  and  constitutional  exercise  of  the  legislative 
power;52  and  if  the  carrier  makes  the  defense  that 
the  statute  is  unconstitutional,  as  prescribing  rates 
which  are  unreasonable  or  confiscatory,  the  burden 
of  proof  is  on  it  to  show  this  fact  by  a  clear  pre- 
ponderance of  the  evidence;59  and  it  must  make  a 
full,  fair,  and  complete  disclosure  of  all  the  facts 
to  enable  the  court  to  determine  whether  or  not  the 
rates  are  unreasonable.64  The  fact  that  the  bill  does 
not  show  specific  injury  to  the  public  will  not  pre- 
vent the  granting  of  an  injunction;  it  is  sufficient 
that  the  facts  alleged  satisfy  the  court  that  defend- 
ant's disobedience  of  the  law  may  be  productive  of 
public  injury.58 

[«,  677]  2.  Mandamus.  Mandamus  is  a  proper 
remedy  to  enforce  compliance  by  a  carrier  with 
rates  fixed  by  statute  or  by  a  railroad  commission 
to  whom  the  power  of  fixing  rates  has  been  dele- 
gated.5* In  a  proceeding  of  this  nature  the  carrier 
must  be  permitted  to  introduce  evidence  to  contro- 
vert the  reasonableness  of  the  rates  fixed;57  and 
where  the  rates  are  shown  to  be  unreasonable  and 
violative  of  the  constitution,  the  regulations  with 
regard  to  such  rates  will  not  be  enforced  by  the 


the  carrier  la  entitled  as  a  matter  of 
right."  Montana,  etc.,  R.  Co.  v. 
itorley.  198  Fed.  911,  1008. 

49.  Southern  Pac  Co.  v.  Colorado 
Puel,  etc..  Co.,  101  Fed.  779,  48  CCA 
12  lapp  dism  22  SCt  984  mem,  46  L. 
ed.  12<4  mem]. 

43.  Gimbel  Bros.,  Inc.,  v.  Barrett, 
218  Fed.    880. 

44.  Gimbel  Bros.,  Inc.  v.  Barrett, 
218   Fed.   880. 

40.  Gimbel  Bros.,  Inc.  v.  Barrett, 
218  Fed.  880. 

46.  State  v.  Boston,  etc.  R.  Co., 
78  N.  H.  827,  74  A  642  (holding  that 
a  statute,  authorising-  the  railroad 
commissioners  to  Institute  proceed- 
ings against  railroads  for  violating, 
or  neglecting-  to  comply  with,  any 
law  of  the  state  as  to  railroads,  etc., 
does  not  preclude  the  attorney-gen- 
eral from  proceeding,  of  his  own  mo- 
tion, whenever  he  concludes  that  the 
Interests  of  the  public  require  It); 
Atty.-Gen.  v.  Chicago,  etc.,  R  Co., 
15  Wis.  425'  (where  It  was  held  that 
the  fact  that  a  statute  fixing  maxi- 
mum rates  chargeable  by  railroad 
companies  gives  certain  civil  rem- 
edies against  the  companies,  to  per- 
sons injured  by  a  violation  of  the 
rates  fixed,  ana  also  provides  pen- 
alties against  the  agents  of  the  com- 
panies who  may  be  guilty  of  such 
violation*,  but  does  not  provide  pen- 
alties against  the  companies  them- 
selves, constitutes  no  ground  for 
denying  the  state  the  right  to  enjoin 
carriers  from  a  violation  of  such 
statute). 

47.  State  v.  Boston,  etc,  R  Co., 
75  N.  H.  327.A40,  74  A  642  (where 
the  court  salcR  "The  unauthorised 
exercise  of  power  here  charged 
against  the  defendants  Is  the  abuse 
of  the  franchise  to  take  tolls,  which 
franchise  is  of  such  a  nature  that 
Its  leisure  by  the  state  on  quo  war- 
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ran  to  proceedings  would  Interfere 
seriously  with  the  fulfilment  by  the 
corporation  of  the  purpose  of  its  cre- 
ation. The  franchise  of  being  a 
public-service  corporation  is  largely 
dependent  on  the  franchise  to  take 
tolls;  and  If  the  latter  were  taken 
away  the  charter  would  be  worse 
than  useless"). 

48.  State  v.  Wells-Fargo,  86  Kebr. 
42,  122  NW  697;  State  v.  Adams  Ex- 
press Co.,  86  Nebr.  25,  122  NW  691, 
42  LRANS  396:  State  v.  American 
Express  Co.,  80  Nebr.  829,  115  NW 
426;  State  v.  Pacific  Express  Co.,  80 
Nebr.  823,  115  NW  619,  18  LRANS 
664  and  note-;  State  v.  Boston,  etc., 
R.  Co..  75  N.  H.  827,  74  A  642:  Atty.- 
Gen.  v.  Chicago,  etc.,  R  Co.,  35  Wis. 
426. 

48.  State  v.  Boston,  etc.,  R.  Co., 
76  N.  H.  327.  341,  74  A  542  (where 
the  court  said:  "If  the  state  were 
seeking  equitable  relief  as  to  acts 
done  five  years  ago,  its  delay  In  in- 
stituting proceedings  for  such  a 
length  of  time  might  be  regarded 
as  laches  precluding  It  from  relief. 
But  that  Is  not  the  situation,  for 
here  the  state  is  seen  to  enforce  its 
right  against  the  present  and  future 
prosecution  of  acts  wholly  unau- 
thorized"). 

50.  State  v.  Boston,  etc.,  R.  Co., 
75  N.  H.  327,  841,  74  A  642  (where 
the  court  said:  "Nothing  short  of  the 
passage  of  an  act  by  the  legislature, 
either  expressly  or  by  Implication  re- 
pealing it,  could  preclude  the  state 
from  Insisting  upon  Its  enforcement 
in  respect  to  present  or  future  acts"). 

61.  Rogers  Locomotive,  etc., 
Works  v.  Erie  R  Co.,  20  N.  J.  Eq. 
379. 

52.  State  v.  Adams  Express  Co.. 
85  Nebr.  25,  122  NW  691,  42  LRANS 
396. 

63.    State   v.   Adams   Express   Co., 


85  Nebr.  25,  122  NW  691,  42  LRANS 
396.    See  also  supra  {  637. 

84.  State  v.  Adams  Express  Co., 
85  Nebr.  25,  122  NW  691,  42  LRANS 
396.     See  also  supra  I  637. 

85.  Atty.-Gen.  v.  Chicago,  etc,  R 
Co.,  85  Wis.   426. 

86.  State  v.  Atlantic  Coast  Line 
R.  Co..  64  Fla.  469,  60  S  186:  State 
v.  Atlantic  Coast  Line  R.  Co.,  48 
Fla.  146,  87  8  657;  State  v.  Fremont, 
etc,  R.  Co.,  22  Nebr.  313,  35  NW  118. 
But  see  State  v.  Mobile,  etc.,  R.  Co., 
69  Ala.  321  (where  it  was  held  that 
a  statute  which,  provides  that  a  vio- 
lation of  its  provisions  as  to  the 
amount  of  freight  to  be  charged 
shall  render  the  carrier  liable  to  the 
party  injured  thereby  In  a  penalty  of 
double  the  amount  of  overcharge, 
furnishes  a  specific  remedy  for  the 
violation  of  the  statute,  which  is  In 
all  respects  adequate,  and  that  a 
mandamus  will  not  lie  to  compel  a 
compliance  with   the  statute). 

[a]  Xlluatratloa. — Where  the  board 
of  transportation  has  investigated 
charges  of  unjust  discrimination 
against  a  railroad  company,  and  has 
found  such  unjust  discrimination  to 
exist,  and  ordered  such  railroad 
company  to  reduce  Its  rates  to  con- 
form to  a  schedule  presented  by  such 
board,  which  order  the  railroad  com- 
pany neglected  to  comply  with,  man- 
damus Is  a  proper  remedy  to  enforce 
such  order.  State  v.  Fremont,  etc., 
R.  Co.,  22  Nebr.  318,  35  NW  118. 

87.  State  v.  Minneapolis,  etc.,  R. 
Co.,  80  Minn.  191,  88  NW  60,  89  Am 
SR  514  [aft  186  U.  S.  267,  22  SCt  900, 
46  L.  ed.  1151]:  Atchison,  etc..  R.  Co. 
v.  State.  26  Okl.  166.  109  P  218. 

[a]  Failure  to  appeal  from  order 
as  asTsotlaa;  right  to  question  rea- 
sonablon— a  In  mandamus  proceed- 
ings to  compel  a  carrier  to  comply 
with  an-  order  of  a  commission  fixing 
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court.58  But  where  the  carrier  fails  to  show  that  the 
rate  is  materially  less  than  one  voluntarily  charged, 
or  any  fact  from  which  it  can  be  said  that  the  rate 
is  unreasonable,  mandamus  will  issue  to  enforce  it." 
It  has  been  held  that  the  clause  of  the  Interstate 
Commerce  Act  which  authorizes  the  court  in  its 
discretion  to  grant  a  mandamus,  when  any  question 
of  fact  as  to  the  proper  compensation  of  the  carrier 
is  raised,  notwithstanding  such  question  of  fact  is 
undetermined  pending  the  determination  of  the 
question,  does  not  authorize  the  court  to  grant  re- 
lief where  a  case  of  unjust  discrimination  is  not 
made  out.  Until  a  case  of  unjust  discrimination  is 
shown  to.  exist  the  court  is  not  authorized  to  award 
any  relief  whatever.*0  The  order  of  the  court  in  the 
mandamus  proceeding  may  be  enforced  by  contempt 
proceedings." 

[J  678]     O.    Proceedings  Maintainable  by  Car- 
rier for  Belief  against  Unreasonable  Bates — 1.    In- 

rates,  a  carrier  Is  entitled  to  an  ex- 
amination of  matters  of  fact  In  which 
evidence  may  be  taken  de  novo,  al- 
though the  carrier  did  not  appeal 
from  the  order  in  accordance  with 
statutory  provisions  authorizing  it. 
Although  the  order  Is  not  appealed 
from.  It  Is  not  conclusive  as  to  the 
reasonableness  of  the  rates  fixed. 
State  v.  Minneapolis,  etc.,  R.  Co.,  80 
Minn.  191.  83  NW  60,  89  AmSR  614 
[aft  186  U.  a.  267,  22  SCt  900,  46  L. 
ed.  1151]. 

68.  State  v.  Florida  East  Coast 
R.  Co.,  66  Fla.  484,  62  S  691.  See 
also  Infra  ii  635-616. 

59.  State  v.  Jacksonville,  etc.,  R. 
Co.,  48  Fla.  153,  31  S  668;  State  v. 
Atlantic  Coast  Line  R  Co.,  48  Fla. 
146,  37  S  667  [aff  203  U.  S.  266,  27 
SCt  108,  61  L.  ed.  174]. 

60.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
40  Fed.   101. 

61.  Michigan  R.  Commn.  v.  De- 
troit, etc.,  R.  Co.,  186  Mich.  649,  162 
NW  193  (holding  also  that  a  few 
days'  delay  in  complying  with  an  or- 
der allowing  the  carrier  to  purge  It- 
self of  contempt '  was  excused  by 
negotiations  in  which  the  attorney- 
general  participated). 

S3.  Allen  v.  St.  Louis,  etc.,  R.  Co., 
230  V.  S.  553,  33  SCt  1030,  57  L.  ed. 
1625:  Cleveland,  etc..  R.  Co.  v.  Blind, 
182   Ind.   398,   105  NE  483. 

63.  Montana,  etc.,  R.  Co.  v.  Mor- 
ley,  198  Fed.  991;  Love  v.  Atchison, 
etc.,  R.  Co.,  185  Fed.  321,  107  CCA 
403  [certiorari  den  220  U.  S.  618,  SI 
SCt  721,  55  L.  ed.  612];  Southern 
Pac.  Co.  v.  California  R.  Comrs.,  78 
Fed.  236;  Pensacola,  etc..  R.  Co.  v. 
State,  25  Fla.  310,  6  S  833,  3  LRA 
661;  Burlington,  etc.,  R.  Co.  v.  Dey, 
89  Iowa  13,  56  NW  267;  Stone  v. 
Natchez,  etc.,  R.  Co..  62  Miss.  646. 
See  also  sunra  5   636. 

"The  mere  fact  that  the  legislature 
has  pursued  the  forms  of  law  In  pre- 
scribing a  schedule  of  rates  does  not 
prevent  inquiry  by  the  courts;  and 
the  question  is  open,  and  must  be 
decided  in  each  case,  whether  the 
rates  prescribed  are  within  the  limits 
of  legislative  power,  or  mere  pro- 
ceedings which  in  the  end.  If  not  re- 
strained, will  work  a  confiscation  of 
the  property  of  complainant.  Of 
course,  some  rule  must  exist,  fixed 
and  definite,  to  control  the  action  of 
the  courts,  for  it  cannot  be  that  a 
chancellor  is  at  liberty  to  substitute 
his  discretion  as  to  the  reasonable- 
ness of  rates  for  that  of  the  legis- 
lature. The  legislature  has  the  dis- 
cretion, and  the  general  rule  Is  that, 
where  any  officer  or  board  has  dis- 
cretion. Its  acts  within  the  limits  of 
that  discretion  are  not  subject  to 
review  by  the  courts."  Chicago,  etc., 
R.  Co.  v.  Dey,  35  Fed.  866,  878,  1 
LRA   744. 

64.  See  supra  5  636. 

65.  Philadelphia,  etc..  R.  Co.  v. 
U.  S.,  240  U.  S.  834.  36  SCt  364. 
60,  L.  ed.  676;  Louisville,  etc.,  R.  Co. 


v.  Garrett,  231  U.  S.  298,  34  SCt  48, 
68  L.  ed.  229;  Ex  p.  Young.  209  U.  S. 
123.  28  SCt  441,  52  L.  ed.  714,  13 
LRANS  932,  14  AnnCas  764;  St. 
Louis,  etc.,  R.  Co.  v.  Gill,  156  U.  S. 
649.  15  SCt  484,  39  L.  ed.  567;  Reagan 
V.  Farmers'  L.  &  T.  Co.,  154  U.  S. 
362,  14  SCt  1047,  38  L.  ed.  1014;  Chi- 
cago, etc,  R.  Co.  v.  Minnesota,  124 
IT.  S.  418,  10  SCt  462,  33  L.  ed.  970: 
Boyle  v.  St.  Louis,  etc.,  R.  Co..  222 
Fed.  639:  Wilmington  City  R.  Co.  v. 
Taylor,  198  Fed.  159;  Arkansas  Rate 
Cases,    187    Fed.    290    [rev    on    other 

f rounds  230  U.  S.  653,  33  SCt  1030, 
7  L.  ed.  1625];  Love  v.  Atchison, 
etc,  R.  Co.,  182  Fed.  821,  107  CCA 
403  [certiorari  den  220  U.  S.  618.  31 
SCt  721,  55  L.  ed.  612];  In  re  Arkan- 
sas R.  Rates,  163  Fed.  141;  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R. 
Commn.,  157  Fed.  944;  Perkins  v. 
Northern  Pac.  R.  Co.,  155  Fed.  446: 
Chicago,  etc,  R.  Co.  v.  Becker,  36 
Fed.  883:  Chicago,  etc.,  R  Co.  v. 
Dey,  36  Fed.  866,  1  LRA  744;  Pensa- 
oola,  etc,  R.  Co.  v.  State,  28  Fla.  310, 
6  S  833,  3  LRA  661;  Gulf,  etc..  R. 
Co.  v.  State  R.  Commn.,  102  Tex. 
338,  113  SW  741,  116  SW  795.  See 
also  Southern  R.  Co.  v.  McNeill,  155 
Fed.  766  (holding  that  a  statute  pro- 
viding that  no  Judge  shall  grant  an 
lnj-.inction,  restraining  order,  or  other 
process  staying  or  affecting,  during 
the  pendency  of  any  appeal,  the  en- 
forcement of  any  determination  of 
the  corporation  commission  fixing 
rates  or  fares  without  requiring,  as 
a  condition  precedent,  the-  execution 
of  certain  bonds,  etc..  indicates  that 
the  legislature  intended  not  to  in- 
terfere with  the  remedy  by  Injunction 
In  cases  where  it  appeared  that  the 
rates  fixed  were  confiscatory,  etc.). 
[a]  Faets  held  to  entitle  carrier  to 
Injunction  (1)  On  demurrer  to  a 
bill  to  restrain  enforcement  by  state 
railroad  commissioners  of  a  tariff  of 
rates  prescribed  by  them  for  the  car- 
riage of  goods  by  a  railroad,  aver- 
ring that  such  tariff  was  unjust  and 
unreasonable,  it  was  admitted  that 
the  road  cost  far  more  than  the 
amount  of  the  company's  stock  and 
bonds  outstanding,  which  represented 
money  Invested  in  its  construction; 
that  there  had  been  no  waste  or  mis- 
management in  the  construction  or 
operation;  that  supplies  and  labor 
had  been  purchased  at  the  lowest 
possible  price  consistent  with  the 
successful  operation  of  the  road; 
that  the  rates  voluntarily  fixed  by 
the  company  had  been  for  ten  years 
steadily  decreasing,  until  the  aggre- 
gate decrease  had  been  more  than 
fifty  per  cent;  that,  under  the  rates 
thus  voluntarily  established,  the 
stock,  which  represented  two  flfthB 
of  the  value,  had  never  received  any- 
thing in  the  way  of  dividends:  that 
for  the  last  three  years  the  earnings 
above  operating  expenses  had  been 
insufficient  to  pay  the  interest  on 
the  bonded   debt;   and  that  the  pro- 


tra-state  Bates  a.  In  General  Carriers  may  eon- 
test  rates  fixed  by  a  state  railroad  commission,  if 
found  to  be  confiscatory;  and  this  right  is  not  im- 
paired by  their  aetion  in  putting  the  rates  into 
effect.62  The  question  whether  rates  for  transporta- 
tion fixed  by  a  state  constitution,  statute,  or  a  rail- 
road commission  are  so  unreasonably  low  as  to  de- 
prive the  carrier  of  just  compensation  is  a  subject 
of  judicial  inquiry  in  a  court  of  competent  jurisdic- 
tion88 which,  as  elsewhere  shown,  is  the  final  judge 
of  what  is  reasonable,  of  what  impairs  the  right  of 
a  corporation  to  reasonable .  compensation,  or  of 
what  amounts  to  confiscation.64 

[$  679]  b.  Injunction— (1)  Bight  to  Injunction 
— (a)  In  General.  On  a  bill  filed  by  a  carrier  the 
courts  will  enjoin  the  enforcement  of  Tates  which 
are  clearly  shown  to  be  unreasonable  in  their  opera- 
tion against  the  carrier  and  of  a  confiscatory  na- 
ture." Nevertheless,  courts  have  no  power  to  en- 
• 

Sosed  tariff,,  as  enforced,  would  so 
iminish  the  earnings  that  they 
would  not  pay  one  half  the  interest 
on  the  bonded  debt  above  the  operat- 
ing expenses.  It  was  held  that.  In 
the  absence  of  any  satisfactory 
showing  to  the  contrary,  this  justi- 
fied a  finding  that  the  proposed  tariff 
was,  unjust  and  unreasonable,  and 
that  a  decree  restraining  it  should  be 
put  in  force.  Reagan  v.  Mercantile 
Trust  Co.,  164  U.  S.  418,  14  SCt  1062, 
88   L.   ed.    1030;    Reagan  v.   Farmers' 


L.  ft  T.  Co., '164  U.  8.  362,  14  SCt 
1047,  38  L.  ed.  1014.  (2)  A  railroad 
company  is  entitled  to  an  Injunction 
restraining  a  state  railroad  commis- 
sion from  putting  In .  force  a  pro- 
posed tariff  schedule,  where  the  bill 
alleges  that  the  rates  established  by 
Buch  schedule  will  amount  to  a  tak- 
ing of  complainant's  property  with- 
out due  process  of  law,  by  reducing 
Its  earnings  far  below  the  amount 
required  to  pay  the  operating  ex- 
penses, taxes,  and  fixed  charges,  and 
the  cause,  is  submitted  for  a  final 
decision  on  demurrer  to  other  para- 

Ohs  of  the  bill  and  without  any 
il  of  such  allegation.  Wallace 
v.  Arkansas  Cent.  R.  Co.,  118  Fed. 
422.  65  CCA  192.  (31  A  railroad 
company,  as  long  as  its  rates  are 
reasonable  and  not  discriminative,  is 
entitled  to  earn  an  amount  equal  to 
the  usual  and  legal  rate  of  Interest. 
In  the  locality  where  its  road  is 
situated,  on  the  actual  value  of  the 
road  and  equipment,  and  It  is  entitled 
to  a  preliminary  injunction  against 
the  enforcement  of  a  reduction  of 
rates  on  a  prima  facie  showing  that 
during  nineteen  years  it  has  earned 
much  less  than  such  legal  interest, 
and  on  its  giving  bond  to  Indemnify 
all  persons  in  adverse  interest  in 
case  It  shall  finally  be  determined 
that  it  is  not  entitled  to  the  relief 
sought.  Louisville,  etc.  R.  Co.  v. 
Brown,  123  Fed.  946.  (4)  State  rail- 
road commissioners  will  be  enjoined 
from  enforcing  a  schedule  of  rates 
for  switching  cars  In  a  city  which 
fixes  the  compensation  at  less  than 
the  actual  cost  of  the  work.  Chicago, 
etc,  R.  Co.  v.  Becker.  86  Fed.  883. 
(5)  Equity  will  restrain  the  enforce- 
ment of  a  schedule  of  rates  for  rail- 
road charges  fixed  by  legislative  au- 
thority, when  the  rate  prescribed  win 
not  pay  the  cost  of  the  necessary 
skilled  service,  the  cost  of  the  best 
appliances  and  the  keeping  of  the 
same  In  proper  condition,  and  the  in- 
terest on  Its  bonds,  and  then  leave 
something  for  dividends.  Chicago, 
etc.,  R.  Co.  v.  Dey,  85  Fed.  86(,  1 
LRA    744. 

Tb]  Vaots  •bowing'  that  rates  were 
not  unreasonably  low. — Where,  in  a 
proceeding  to  set  aside  an  order  of  a 
state  corporation  commission  fixing 
freight  rates  on  fertilisers,  a  spedal 
commissioner  was  unable  to  deter- 
mine the  exact  cost  of  transportation, 
but    found    that,    although    the   rate 


For  later  eases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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join  the  exercise  by  a  board  of  commissioners  of 
its  power  to  fix  rates;  it  is  only  when  rates  have 
been  fixed  that  the  court  has  power  to  review  them.8* 
Bat  when  rates,  either  tentative  or  final,  have  been 
put  in  force  and  are  maintained  in  actual  operation 
under  penalty  of  fines,  the  carrier  is  entitled  to  an 
injunction  against  their  continuance,  if  shown  to  be 
confiscatory;"  and  it  has  been  held  that,  where  com- 
missioners have  advertised  that  a  schedule  prepared 
by  them  will  be  put  in  force  on  a  day  named,  this 
will  be  sufficient  to  give  a  court  of  equity  jurisdic- 
tion, on  the  application  of  a  carrier  before  the  ex- 
piration of  the  time  to  restrain  the  enforcement  of 
the  schedule."*  When  asked  to  enjoin  the  enforce- 
ment of  rates  as  being  unreasonable  and  confisca- 
tory, the  court  must  ascertain  the  facts  on  which 
the  reasonableness  of  the  rates  depends,**  it  being 
of  the  utmost  importance  that  the  facts  shall  be 
clearly  and  accurately  found.70  In  proceedings  of 
this  nature,  the  court  starts  with  the  presumption 
that  the  act  of  the  legislature,  or  of  the  commission 
acting  under  statutory  authority,  is  valid,  and  the 
burden  of  proving  the  contrary  rests  on  the  carrier." 
To  authorize  the  issuance  of  an  injunction  it  is 
essential  that  it  be  clearly  shown  that  the  rates  are 
unreasonable  and  in  violation  of  the  carrier's  con- 
stitutional rights;7*  and  this  is  especially  true  in 
respeet  of  injunctions  before  final  hearing."  The 
jurisdiction  of  the  court  should  not  be  exercised  ex- 
cept in  a  case  reasonably  free  from  doubt."  If 
there  is  room  for  a  difference  of  intelligent  opinion 
as  to  whether  rates  complained  of  will  be  remuner- 


ative, the  courts  should  not  interfere,  but  the  reason- 
ableness of  the  rates  should  be  left  to  the  test  of 
experiment.75  Where  by  statute  the  railroad  com- 
mission is  empowered  to  grant  a  rehearing  in  any 
case  in  which  it  has  made  a  final  order,  or  to  modify 
any  final  order  made  by  it,  such  statute  must  be 
construed  as  giving  the  commission  unlimited  power 
to  effect  or  to  modify  any  order,  and  to  correct  its 
own  errors,  and  the  court  will  not  grant  relief  in  the 
first  instance  where  relief  is  within  the  power  of 
the  commission  to  give  on  proper  application  there- 
for.™ 

[$  680]  (b)  Preliminary  Injunctions.  As  in 
other  cases,  the  court  exercises  a  sound  discretion 
in  granting  or  refusing  a  preliminary  injunction 
restraining  the  enforcement  of  rates  alleged  to  be 
unreasonable  or  confiscatory.77  In  accordance  with 
the  principle  that  courts  of  equity  may  by  a  pre- 
liminary injunction  effect  a  change  in  the  status 
quo,  if  it  is  necessary  so  to  do  to  avoid  an  irrepar- 
able injury  from  a  continuing  wrong,  a  preliminary 
injunction  may  be  granted  to  restrain  the  further 
enforcement  of  rates  established  by  a  commission, 
and  may  be  continued  in  force  for  a  sufficient  length 
of  time  to  show  that  they  are  unreasonable  and  con- 
fiscatory.7* And  such  an  injunction  may  be  granted 
in  advance  of  an  actual  test  of  the  rates  to  deter- 
mine their  reasonableness,  where  they  are  appar- 
ently so  flagrantly  unjust  and  so  in  conflict  with 
experience  and  common  knowledge  as  to  what  is 
right  as  to  appear  unfair  and  probably  confiscatory 
on  their  face.      But  a  preliminary  injunction  should 


fixed  decreased  the  profit  arising 
from  such  transportation,  there  was 
still  a  profit,  ana  that  for  four  years 
preceding  the  railroad  company  had 
earned  a  fair  net  profit  on  the  pres- 
ent value  of  its  property,  a  finding 
that  the  rates  were  not  unreasonably 
low  was  not  erroneous.  Matthews  v. 
North  Carolina  Corp.  Comrs.,  108 
Fed.  7. 

86.  Southern  Pac  Co.  v.  Bartlne, 
170  Fed.    725. 

[a]  Tku,  a  resolution  of  such 
board  as  to  the  propriety  and  neces- 
sity of  a  certain  reduction  of  rates, 
which  has  not  been  embodied  in  a 
schedule,  and  is  not  Intended  to  be 
acted  on  without  further  investiga- 
tion, does  not  afford  a  basis  for  the 
action  of  a  court  to  restrain  the  en- 
forcement of  such  resolution,  on  the 
ground  that  the  proposed  rates  are 
unreasonable.  Southern  Pac.  Co. .v. 
California  R.  Comrs.,  78  Fed.  236. 

67.  Love  v.  Atchison,  etc,  R.  Co., 
185  Fed.  321.  327,  107  CCA  403  [aft 
177  Fed.  493,  174  Fed.  69]  (where 
the  court  said:  'It  is  as  clear  a 
violation  of  the  Constitution,  and  one 
as  promptly  remediable  in  the  na- 
tional courts,  to  take  the  property 
of  a  railroad  company  without  Just 
compensation  by  the  enforced  opera- 
tion of  tentative  rates  during  the 
process  of  their  making  as  by  the 
operation  of  final  rates  after  that 
process  Is  complete.  Railroad  com: 
panics  that  have  been,  are,  or  will  be 
deprived  of  parts  of  their  property 
devoted  to  the  public  use  of  trans- 
portation without  just  compensation 
during  the  continuance  of  the  rate- 
making;  process  by  provisions  of  a 
state  Constitution,  or  of  a  state  law, 
or  by  orders  of  a  state  commission, 
prescribing  tentative  rates  and  put- 
ting them  in  effect  during  the  rate- 
making-  process  under  severe  penal- 
ties, may  maintain  suits  for  and  ob- 
tain relief  by  injunction  during  the 
continuance  of  the  rate-making 
process  to  the  same  extent  that  they 
may  after  the  process  is  completed"). 

88.  Chicago,  etc.,  R.  Co.  v.  Dey, 
35  Fed.  86«7l  LRA  744. 

6».  Seaboard  Air  Line  R.  Co.  v. 
Alabama    R.    Commn.,    166    Fed.    792. 

TOw    Chicago,  etc,  R.  Co.  v.  Tomp- 


fklns,    176    U.   S.    167,   20    SCt   336,    44 
L  ad.   417. 

71,  Chicago,  etc.,  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  20  SCt  336,  44 
L.  ed.  417;  Michigan  Cent.  R.  Co.  v. 
Wayne  Or.  Judge,  166  Mich.  469, 
120  NW  1073  (under  statute).  See 
also  supra  I  667. 

72.  Chicago,  etc.,  R.  Co.  v.  Tomp- 
kins, 176  U.  S.  167,  20  SCt  336.  44 
L.  ed.  417;  Montana,  etc.,  R.  Co.  v. 
Morley,  198  Fed,  991;  Texas,  etc..  R 
Co.  v.  Louisiana  R.  Commn.,  192  Fed. 
280,  112  CCA  638  [alt  232  U.  S.  338, 
24  SCt  488,  68  L.  ed.  630];  Woodside 
v.  Tonopah,  etc.,  R.  Co.,  184  Fed.  868. 

78.  Wlnthrop  v.  Fellows,  230  Fed. 
702.     See  also  infra  |  680. 

74.  Ex  p.  Young,  209  U.  S.  123,  28 
SCt  441,  62  L.  ed.  714,  18  LRANS 
932.  14  AnnCas  764. 

"So  stringent  are  these  rules 
against  the  Interference  with  the 
action  of  the  local  authorities  In  fix- 
ing rates  that  it  has  been  said  that 
the  court  should  not  enjoin  a  rate 
unless  It  can  hold  'that  It  was  im- 
possible for  a  falrmlnded  board  to 
come  to  the  result  which  was 
reached.'"  Louisville,  etc.,  R.  Co.  v. 
Alabama  R.  Commn.,  208  Fed.  85,  43. 

76.  Chicago,  etc.,  R.  Co.  v.  Dey, 
88  Fed.  666;  Tllley  v.  Savannah,  etc., 
R.  Co.,  S  Fed.  641,  4  Woods  427;  Pen- 
sacola,  etc..  R.  Co.  v.  State,  25  Fla. 
310,  6  S  833,  3  LRA  661  and  note. 

76.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  176  Ind.  630.  96  NB  364 
(holding  further  that  Burns  Annot. 
St.  [1998]  I  6537c,  providing  that 
the  orders  of  the  railroad  commis- 
sion shall  take  effect  not  more  than 
thirty  days  after  entry  thereof,  un- 
less suspended  or  modified  by  the 
commission,  impliedly  authorises  the 
commission  to  suspend  the  taking 
effect  of  any  order  pending  a  petition 
for  rehearing  or  a  modification  there- 
of, and  that  a  party  aggrieved  by 
an  order  of  the  commission  cannot 
resort  to  the  courts  merely  on  the 
ground  that  a  petition  for  rehearing 
will  not  probably  be  acted  on  by  the 
commission  before  the  time  fixed  by 
the  statute  for  the  taking  effect  of 
the  order  unless  suspended  by  the 
commission). 

77.  See  generally  Injunctions  [22 


Cyc  7461. 

[a]  Thus,  where  railroad  companies 
whose  rates  were 'being  inquired  into 
by  the  commission  were  given  a  full 
hearing,  but  offered  no  testimony 
and  did  not  appeal  to  the  commis- 
sion to  change  the  rates,  and  in  a 
suit  in  the  circuit  court  to  determine 

Judicially  the  validity  of  rates  fixed 
>y  the  commission  admitted  that  the 
rates  fixed  were  not  confiscatory  but 
afforded  some  remuneration  above 
expenses,  the  court  acted  within  its 
discretion  in  denying  a  preliminary 
Injunction  restraining  the  commis- 
sion from  enforcing  its  order,  pend- 
ing the  suit.  Michigan  Cent.  R.  Co. 
v.  Wayne  Cir.  Judge,  166  Mich.  469, 
120  NW  1073. 

78.  In  re  Arkansas  R.  Rates,  163 
Fed.  141. 

[a]  Contlnnsnoe  of  preliminary  In- 
junction nntU  nasi  hearing-  (1) 
Where  the  evidence  shows  that  the 
probable  effect  of  enforcing  the 
schedule  prepared  by  the  commis- 
sioners would  be  to  destroy  all  divi- 
dends from  the  operation  of  the 
roads,  and  the  law  provides  for  treble 
damages  to  any  shipper  who  may  be 
'  injured  by  an  overcharge,  the  pre- 
liminary injunction  should  be  con- 
tinued until  final  hearing.  Chicago, 
etc.,  R.  Co.  v.  Dey,  36  Fed.  866,  1 
LRA  744.  To  same  effect  Southern 
R.  Co.  v.  McNeill,  155  Fed.  766. 
(2)  But  rates  established  by  the  Ar- 
kansas railroad  commission  and  the 
Two-Cent  Passenger  Law  (Ark.  Act 
Febr.  9.  1907  [Acts  (1907)  p  10]), 
having  been  enjoined  pendente  lite  as 
confiscatory,  the  railroads  returned 
to  a  three-cent  passenger  rate  and 
raised  freight  rates  within  the  state 
from  fifty  to  two  hundred  per  cent, 
the  average  raise  on  a  revenue  pro- 
ducing basis  being  seventy-seven  per 
cent.  It  was  held  that  such  raise 
was  extortionate,  and  that  the  court, 
as  a  condition  to  retaining  the  in- 
junction, would  leave  the  passenger 
rate  at  three  cents  and  require  a 
freight  tariff  not  exceeding  thirty- 
three  and  one-third  per  cent  higher 
than  the  rates  enjoined.  In  re  Ar- 
kansas R  Rates,  188  Fed.  720.    - 
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be  denied  where  the  alleged  confiscatory  rates  have 
not  gone  into  effect,  and  it  is  probable  that  a  prac- 
tical test  will  be  required  for  the  purpose  of  deter- 
mining whether  they  are  in  fact  confiscatory;80  and 
where  this  state  of  facts  exists  the  fact  that  bonds 
have  been  given  by  complainants  to  protect  the 
interests  of  shippers  will  constitute  no  ground  for 
granting  the  injunction  in  case  the  bonds  do  not 
afford  adequate  protection.81  Where  the  railroad 
company  will  lose  but  little  if  the  rates  are  enforced 
pending  appeal,  the  trial  court  will  not  restrain  the 
enforcement  of  the  order  fixing  the  rates,  but  will 
leave  that  matter  to  the  supreme  court.82 

It  is  not  a  violation  of  a  temporary  injunction 
against  putting  in  force  a  schedule  of  rates,  on  the 
ground  that  they  were  unreasonably  low,  for  the 
commissioners  to  make  another  schedule  after  inves- 
tigating a  complaint  filed  against  rates  charged  by 
a  railroad  company,  although  the  purpose  of  those 
making  the  complaint  was  to  evade  the  injunction, 
and  their  conduct  in  attempting  to  procure  a  favor- 
able decision  on  the  complaint  was  improper,  as  the 
duty  of  the  commissioners  under  the  statute  was  to 
hear  the  complaint  and  to  establish  proper  rates.83 

[$  681]  (2)  Jurisdiction.  State  courts  in  the 
exercise  of  their  equity  powers  have  jurisdiction  to 
enjoin  freight  rate's  promulgated  by  boards  of  state 
railroad  commissioners  if  found  to  be  confiscatory  ;M 
and  the  federal  courts  also  have  jurisdiction  of  a 
suit  to  enjoin  the  enforcement  of  a  state  statute  or 
of  an  order  by  a  state  railroad  commission  regulat- 
ing rates  on  the  ground  that  the  rates  are  confisca- 
tory,88 notwithstanding  an  objection  that  a  court  of 
equity  cannot  enjoin  criminal  prosecutions.8* 

Injunction  against  arrests  and  in  aid  of  jurisdic- 


tion. A  federal  court  of  equity  which  has  acquired 
jurisdiction  of  a  suit  to  enjoin  the  enforcement  of 
a  state  statute  fixing  railroad  rates  on  domestic  ship- 
ments, and  has  not  only  granted  a  preliminary  in- 
junction but  has  also,  under  authority  given  by 
the  statute  itself,  suspended  its  operation  pending  a 
final  hearing,  has  power,  on  the  filing  of  an  amended 
bill,  also  to  enjoin  the  county  solicitors  and  sheriffs 
from  taking  threatened  action  under  such  suspended 
statute  either  by  civil  or  criminal  proceedings 
against  employees  of  a  railroad  company,  the  effect 
of  which  would  be  to  interfere  with  .the  operation 
of  its  road  and  to  obstruct  both  local  and  inter- 
state commerce,  and  by  which  irreparable  injury 
would  be  caused  to  complainant.87 

[I  682]  (3)  Defenses.  It  is  not  a  defense  to 
a  proceeding  to  restrain  the  enforcement  of  an  un- 
reasonable rate  that  plaintiff  is  a  foreign  corpora- 
tion doing  business  in  the  state  only  as  a  matter  of 
grace,  and  may  retire  when  the  business  ceases  to 
be  profitable,  or  that  it  operates  through  other 
states  where  no  rates  are  fixed,  which  will  enable 
it  to  make  a  profit.89  Nor  is  it  any  reason  to  deny 
relief  by  injunction  against  rates  claimed  to  be  un- 
reasonable that  the  carrier,  put  into  effect  for  a 
time  the  rates  complained  of,  to  save  itself  the  im- 
position of  drastic  penalties  to  which  it  would  other- 
wise be  liable.*0  Compliance  with  an  order  estab- 
'  lishing  rates  for  a  period  as  long  as  five  years  will 
not  estop  the  carrier  from  thereafter  bringing  suit 
to  enjoin  the  enforcement  of  such  rates  as  noncom- 
pensatory, where  it  is  clearly  shown  that  conditions 
are  so  changed  by  the  increase  of  operating  expense 
or  otherwise  that  the  net  earnings  on  their  entire 
intra-state  business  has  ceased  to  be  compensatory.81 


tral  of  Georgia  R.  Co.,  170  Fed.  225, 
237,  95  CCA  117  (where  It  was  said: 
"In  such  Instances,  it  may  be  that 
the  sworn  bill,  with  proper  aver- 
ments, and  with  the  affidavits  of  ex- 
perts as  to  their  opinions,  would  be 
sufficient  to  overcome  the  prima 
facie  presumption  that  the  rates  es- 
tablished by  legal  authority  are 
valid");  Perkins  v.  Northern  Pac.  R 
Co..  156  Fed.  445. 

80.  Alabama  R.  Commn.  v.  Cen- 
tral of  Georgia  R  Co.,  170  Fed.  225, 
95  CCA  117  [rev  161  Fed.  926]  (where 
it  was  said  that  a  preliminary  in- 
junction is  not  a  matter  of  strict 
right,  and  it  is  often  the  duty  of  a 
court  to  refuse  such  an  injunction 
where  it  is  doubtful  what  upon  the 
final  hearing  may  be  ascertained  to 
be  the  real  facts  in  the  case,  and 
where  the  rights  of  the  complainants 
are  such  that  they  will  suffer  no 
more  Injury  if  they  finally  succeed 
than  would  be  Inflicted  uppn  the  de- 
fendants If  unjustly  enjoined).  See 
also  Central  of  Georgia  R.  Co.  v.  Mc-t 
Lendon,  157  Fed.  961  (holding  that  a 
preliminary  Injunction  should  not  be 
granted  where  the  showing  is  Insuffi- 
cient to  enable  the  court  to  deter- 
mine in  advance  of  an  actual  trial 
that  the  effect  of  the  enforcement  of 
the  order  would  be  to  lessen  com- 
plainant's net  earnings  from  that 
part  of  its  business  to  which  the 
rates  applied). 

81.  Alabama  R.  Commn.  v.  Cen- 
tral of  Georgia  R.  Co.,  170  Fed.  226, 
95  CCA  117  [rev  161  Fed.  925]. 

82.  Louisville,  etc.,  R.  Co.  v.  Ken- 
tucky R.  Commn.,  214  Fed.  465  [aft 
235  U.  S.  601,  36  SCt  146,  59  L.  ed. 
8791. 

83.  Chicago,  etc.,  R.  Co.  v.  Dey,  38 
Fed.  656. 

84.  Ex  p.  Young,  209  U.  S.  123.  28 
SCt  441,  52  L.  ed.  714.  13  LRANS 
932,  14  AnnCas  764  and  note;  Gulf, 
etc.,  R.  Co.  v.  State  R.  Commn..  102 
Tex.  338.  113  SW  741,  116  SW  795. 

86.    Central   of  Georgia  R.    Co.   v. 


McLendon.    157   Fed.   961:    Perkins  v. 
Northern  Pac.  R.  Co.,  155  Fed.  446. 

86.  Southern  Pac.  Co.  v.  Califor- 
nia R.  Comrs.,  78  Fed.  236,  248  (where 
It  was  said:  "The  respondents  ob- 
ject to  the  remedy  of  the  bill,  and  in- 
sist that  no  injunction  can  be 
granted,  because  the  things  to  be  re- 
strained, ,it  is  claimed,  are  criminal 
prosecutions,  and  them  a  court  of 
equity  cannot  enjoin.  The  answer  to 
this  contention  is  that  this  Is  not  a 
suit  to  restrain  a  criminal  prosecu- 
tion. It  is  a  suit  [to]  restrain  an 
asserted  illegal  action  of  the  board 
of  railroad  commissioners,  which  will 
Injuriously  affect  the  Interests  and 
property  rights  of  the  complainant"). 

87.  Louisville,  etc..  R.  Co.  v.  Ala- 
bama R  Commn.,  167  Fed.  944,  968 
(where  it  was  said:  "The  suspended 
laws  have  not  now,  and  can  never 
have,  force  and  effect  in  the  future 
until  the  suspension  Is  abrogated  by 
the  tribunal  to  which  is  intrusted  the 
power  to  suspend  the  laws.  Every 
arrest  under  these  statutes  while 
they  are  suspended  Is  therefore  a 
trespass  upon  the  rights  both  of  the 
employer  and  the  workman.  These 
arrests  are  to  be  made  to  prevent  the 
carrier  from  carrying  on  a  business 
in  a  way  which  Is  lawful,  at  least 
during  the  period  of  suspension. 
They  are  threatened  in  order  to 
coerce  complainants  to  abandon  a 
right  to  protection  of  writs  of  a 
oourt  of  competent  jurisdiction  which 
have  been  Issued  to  prevent  a  multi- 
plicity of  suits,  and  irreparable  in- 
jury pendente  lite,  and  to  break  down 
and  defy  the  authority  of  a  court  of 
the  United  States  to  administer  the 
rights  of  parties  In  a  suit  of  which 
it  has  jurisdiction  according  to  the 
usual  modes  of  procedure  In  equity. 
These  arrests  ought  also  to  be  en- 
Joined  because  they  would  be  efforts 
to  transfer  the  very  matters  in  dis- 
pute to  some  other  court,  and  thus 
defeat  the  exclusive  jurisdiction  of 
this    court.     They    ought    to    be    en- 


joined for  the  further  reason  that, 
under  the  circumstances  of  these 
cases,  the  threatened  arrests  would 
be  'endeavors'  to  'obstruct  or  impede' 
the  due  administration  of  justice  in 
these  very  cases,  in  violation  of  a 
criminal  statute  of  the  United 
States"). 

88.  Chicago,  etc.,  R.  Co.  v.  Dey. 
35  Fed.  866,  880,  1  LRA  744  (where 
the  court  said:  "Whatever  of  force 
there  may  be  in  such  arguments,  as 
applied  to  mere  personal  property, 
capable  of  removal  and  use  else- 
where, or  in  other  business,  it  Is 
wholly  without  force  as  against  rail- 
road corporations,  so  large  a  propor- 
tion of  whose  Investment  Is  in  the 
soil  and  fixtures  appertaining  there- 
to, which  cannot  be  removed.  For  a 
government,  whether  that  govern- 
ment be  a  single  sovereign  or  one  of 
the  majority,  to  say  to  an  Individual 
who  has  invested  his  means  in  so 
laudable  an  enterprise  as  the  con- 
struction of  a  railroad,  one  which 
tends  so  much  to  the  wealth  and 
prosperity  of  the  community,  that,  if 
he  finds  that  the  rates  imposed  will 
cause  him  to  do  business  at  a  loss, 
he  may  quit  business,  and  abandon 
.that  road.  Is  the  very  irony  of  des- 
potism. Apples  of  Sodom  were  fruit 
of  joy  In  comparison"). 

88.  Chicago,  etc,  R.  Co.  v.  Dey.  15 
Fed.  866,  1  LIRA  744. 

90.  Love  v.  Atchison,  etc.,  R  Co„ 
185  Fed.  321.  107  CCA  408  [certiorari 
den  220  U.  S.  618.  81  SCt  721,  55  I*, 
ed.  612]  (where  the  court  said:  The 
acquiescence  of  the  victim  of  a  con- 
tinuing injury  in  its  infliction  In  the 
past  constitutes  no  defense  against 
an  estoppel  of  his  right  to  an  mjancv 
tlon  against  his  future  continu- 
ance"); Central  of  Georgia  R.  Co.  ▼. 
McLendon,  157  Fed.  961. 

91.  Arkansas  Rate  Cases,  187  Fed. 
290  [rev  on  other  grounds  but  ap- 
proved on  this  230  U.  S.  562.  31  SCt 
1030,  57   L.  ed.  1626]. 


For  later  ease*,  developments  and  changes  in  the  law  see  cumulative  Annotations,  ttame  title,  page  and  note  number. 
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Nor  is  it  a  defense  that  the  reduced  rates  may  in- 
crease the  volume  of  business  and  make  it  more 
remunerative  than  at  present,  as  the  court  must  de- 
termine rates  on  existing  facts." 

[$  683]  (4)  Parties.  Shippers  of  articles  af- 
fected by  the  rates,  the  enforcement  of  which  the 
carrier  seeks  to  enjoin,  can  properly  be  joined  as 
defendants  as  representatives  of  their  class,  on  an 
allegation  that  unless  enjoined  they  will  attempt  to 
enforce  such  rates.**  Where,  by  the  provisions  of 
statutes  fixing  rates,  the  members  of  the  railroad 
commission  as  well  as  the  attorney-general  are 
charged  with  the  duty  of  securing  the  enforcement 
of  the  statutes,  they  are  the  proper  parties  to  a 
proceeding  to  enjoin  the  enforcement  of  the  rates 
so  fixed.**  But  where  the  relation  of  the  attorney- 
general  of  a  state  to- a  state  railroad  commission  and 
the  enforcement  of  its  orders  is  simply  that  of  his 
general  official  relation  as  the  principal  law  officer 
of  the  state,  he  is  not  a  necessary  or  a  proper  party 
to  a  suit  to  enjoin  the  enforcement  of  an  order 
made  by  the  commission.*8 

[i  684]  (6)  Pleading  and  Evidence.  A  com- 
plaint which  seeks  to  enjoin  rates  as  being  un- 
reasonable and  confiscatory  should  state  facts  which 
show  that  the  rates  do  not  afford  a  fair  return  on 
the  value  of  complainant's  property .*•  For  this 
purpose  every  fact  which  would  have  a  tendency 
to  enable  the  court  to  arrive  at  the  fair  value  of 


complainant's  property  devoted  to  the  service  to 
which  the  rates  are  applicable,*7  and  the  cost  of 
such  service,  should  be  alleged*,  as,  in  the  absence 
of  such  data,  it  is  impossible  for  the  court  to  say 
whether  the  rates  fixed  are  unreasonably  low  or 
not.*8  Where  several  orders  are  made  reducing 
rates  a  bill  alleging  that  the  effect  of  such  orders 
is  to  take  complainant's  property  without  just  com- 
pensation is  not  demurrable  because  it  does  not  al- 
lege that  each  order  taken  by  itself  is  confisca- 
tory.** 

Demurrer.  A  suit  to  enjoin  the  enforcement  of 
railroad  rates  established  by  a  state  commission  is 
of  such  general  importance  and  so  far  independent 
of  the  particular  facts  which  may  be  developed  by 
the  proofs  that  it  will  not  be  disposed  of  on  demurrer, 
unless  the  bill  is  clearly  insufficient.1  And  allega- 
tions in  a  bill  that  the  rate  fixed  by  the  commission 
is  unreasonable,  and  that,  if  enforced,  it  will  result 
in  a  large  loss  of  revenue  to  complainant,  are  not  in 
general  to  be  considered  as  admitted  by  demurrer.1 
But  where  defendant  first  filed  answers  tendering 
issue  on  the  matters  of  fact,  and  testimony  was 
taken,  after  which  the  answers  were  withdrawn  and 
demurrers  filed,  it  must  be  assumed  that,  on  the 
taking  of  testimony,  defendants  became  satisfied 
that  the  particular  facts  were  as  -stated  in  the  bill, 
and  that  the  conclusions  to  be  drawn  from  such 
facts  could  not  be  overthrown  by  any  other  matters.* 


83.  Chicago,  etc.,  R.  Co.  v.  Dey, 
36  Fed.  86671  LRA  744. 

93.  Northern  Pac.  R.  Co.  v.  Lee. 
199  Fed.  621.  627  (where  the  court 
said:  "Though  not  directly  ruled 
upon,  this  course  has  been  noticed 
with    apparent  approval   by   the   Su- 

Sreme  Court  In  Ex  p.  Young-,  209  U. 
.  123.  28  SCt  441,  52  L.  ed.  714.  18 
LRANS  982,  14  AnnCas  764.  While 
It  Is  true  that,  through  the  Commis- 
sion and  the  state's  Attorney  Gen- 
eral, the  public  Is  represented,  though 
the  state  Is  not  sued,  yet  the  ship- 
pers joined  as  defendants  are  repre- 
sentatives of  a  class  directly  and 
particularly  affected"). 

•4.  Southern  R.  Co.  v.  McNeil,  16E 
Fed.  756. 

SB.  Central  of  Georgia  R.  Co.  v. 
McLendon,  167  Fed.  961. 

96.  Southern  Pac.  Co.  v.  Campbell, 
230  U.  S.  587.  38  SCt  1027,  67  L.  ed. 
1610  faff  18*  Fed.  182];  Southern 
Pac.  Co.  v.  California  R.  Commn.,  193 
Fed.  699;  Oregon  R,  etc.,  Co.  v. 
Campbell.  173  Fed.  967  raff  230  U.  8. 
625,  S3  SCt  1026,  67  L.  ed.  1604]-, 
Storra  v.  Pensacola,  etc.,  R.  Co.,  29 
Fla.  617.  11  S  226;  Burlington,  etc., 
R  Co.  v.  Dey.  89  Iowa  13,  66  NW  267. 

[a]  Bole  •pptteoV- Kl)  Allegations 
of  a  btU  seeking  to  restrain  state 
regulation  of  local  rates  of  an  Inter- 
state carrier  are  insufficient  to  show 
that  they  will  deprive  the  carrier  of 
just  compensation  In  Its  intranstate 
transportation,  where  receipts  and 
disbursements  for  the  previous  year 
are  not  given,  and  there  are  no  aver- 
ments as  to  the  expenses  incurred  in 
the  lntra-atate  business,  as  distin- 
guished from  the  interstate  business, 
or  as  to  the  share  of  the  value  of  the 
carrier's  property  assignable  to  the 
former.  Southern  Pac.  Co.  v.  Camp- 
bell, 230  U.  S.  537.  33  SCt  1027,  67  L 
ed.  1610.  (2)  Confiscation  entitling  a 
carrier  to  injunction  against  an  order 
fixing  maximum  intra-state  rates  is 
not  made  by  a  bill  alleging  that  cer- 
tain specified  losses  in  revenue  will 
result,  without  showing  the  return 
permitted  under  the  rates  prescribed. 
Louisville,  etc.,  R  Co.  v.  Garrett,  231 
U.  S.  298,  34  SCt  48,  68  L.  ed.  229  [aff 
186  Fed.  176].  (3)  It  Is  not  suffi- 
cient for  the  bill  to  allege  that,  under 
the  order,  complainant  cannot  earn 
a  fair  return  on  its  entire  intra-state 
freight  business,  but  it  must  allege 
facts  from  which  it  can  be  deter- 
mined whether  the  particular  rates 


affected  by  the  order  are  fair  and 
reasonable  In  themselves.  Northern 
Pac.  R.  Co.  v.  Lee,  199  Fed.  621. 
(4)  An  allegation  that  the  rates  fixed 
by  the  railroad  commissioners  are 
unjust  and  unreasonable,  when  com- 
pared with  the  rates  permitted  on 
other  lines  in  the  state,  operating 
under  the  same  conditions,  does  not 
overthrow  the  reasonableness  or  jus- 
tice of  the  rate  complained  of,  as 
a  rate  reasonable  and  Just  In  Itself 
for  one  road  may  not  be  so  for  an- 
other, although  they  connect  with 
each  other.  Storrs  v.  Pensacola.  etc., 
R.  Co..  29  Fla.  617,  11  S  226.  (5) 
An  averment  in  a  petition  to  re- 
strain the  state  railroad  commis- 
sioners from  enforcing  an  order 
establishing  "through  joint  rates"  of 
freight  from  points  on  plaintiff's  line 
to  points  on  the  lines  of  connecting 
carriers,  that  the  order  was  made 
without  authority  of  law.  and  in  ex- 
cess of  the  powers  of  the  commis- 
sioners, does  not  charge  that  the 
rate  established  Is  unreasonable. 
Burlington,  etc.,  R.  Co.  v.  Dey,  89 
Iowa  13,  66  NW  267.  (6)  An  aver- 
ment in  the  petition  to  enjoin  tho 
commissioners  from  fixing  a  joint 
rate  under  the  Iowa  "Joint  Rate 
Act,"  that  "by  said  acts  your  peti- 
tioner ...  Is  compelled  to  enter 
into  Involuntary,  unreasonable  and 
unprofitable    contracts     .     .     .     com- 

Fielling  the  operation  of  Its  road  at  a 
oss,"  is  not  a  direct  allegation  ot 
fact,  but  only  of  a  conclusion  that 
the  effect  of  the  statute  will  be  to 
compel  the  operation  of  petitioner's 
road  at  a  loss.  Burlington,  etc..  R. 
Co.  v.  Dey,  82  Iowa  312.  327.  48  NW 
98.  31  AmSR  477.  12  LRA  436. 

[b]  Presumption  In  absence  of 
allegations.— In  the  absence  of  alle- 
gations of  facts  showing  that  the 
rates  do  not  afford  a  fair  return  on 
the  value  of  the  property.  It  will  be 
presumed  that  the  rates  are  fair. 
Southern  Pac.  Co.  v.  Campbell,  189 
Fed.  182  [aff  230  U.  S.  637,  33  SCt 
1027,  67  L.  ed.   1610]. 

[c]  Bill  held  sufficient  to  author- 
ise issuance  of  Injunction  to  prevent 
enforcement  of  rates. — Coal,  etc.,  R 
Co.  v.  Conley,  167  W.  Va.  129,  67  SE 
613. 

97.  Houston,  etc.,  R.  Co.  v.  Storey. 
149  Fed.  499  (amount  of  stock  and 
bonds  outstanding). 

"As  the  rates  sought  to  be  avoided 
apply  to  a  road  engaged  in  both  in- 


terstate and  local,  or  intra-state. 
business,  and  in  the  carriage  of  both 
passengers  and  freight,  it  Is  essen- 
tial, to  enable  the  court  to  say  that 
those  rates  are,  as  alleged,  confisca- 
tory, that  the  bill  discloses  facts 
showing  with  reasonable  deflnlteness, 
not  only  the  present  total  value  of 
the  road  affected,  with  the  gross  rev- 
enue derived  therefrom  from  all 
sources,  but  It  should  show  as  well 
the  gross  revenue  from  each  class  of 
business.  Interstate  and  local,  freight, 
passenger,  or  other,  and  the  propor- 
tionate property  values  devoted 
thereto,  respectively;  and  not  only 
should  the  gross  operating  expenses 
of  the  road  appear,  but  also  the  pro- 
portionate application  of  such  ex- 
penses to  the  different  classes  of 
traffic,  freight  and  passenger,  carried 
over  the  road,  so  that  the  net  reve- 
nue derived  from  each  source  may 
be  thereby  ascertained  and  the  ulti- 
mate question  determined  as  to  the 
effect  of  the  rates  complained  of 
upon  the  particular  traffic  affected 
thereby."  Southern  Pac  Co.  v.  Cali- 
fornia R.  Commn.,  193  Fed.  699,  704. 

98.  Oregon,  R,  etc.,  Co.  v.  Camp- 
bell, 173  Fed.  967  [aff  230  U.  S.  625, 
33  SCt  1026,  57  L  ed.  1604]. 

99.  Love  v.  Atchison)1  etc.,  R.  Co., 
185  Fed.  321,  107  CCA  403  [certiorari 
den  220  U.  S.  618,  31  SCt  721.  65  L. 
ed.  612]  (where  It  was  said  that  a 
body  of  rates  prescribed  by  a  series 
of  orders  effective  at  different  dates 
within  a  few  months  has  the  same 
effect  as  that  of  a  single  order  pre- 
scribing all  the  rates  at  the  same 
time,  and  may  be  so  pleaded). 

1.  Houston,  etc.,  R  Co.  v.  Storey, 
149  Fed.  499. 

3.  Central  of  Georgia  R  Co.  v. 
McLendon,  157  Fed.  961.  See  Reagan 
v.  Farmers*  L.  &  T.  Co.,  154  U.  S. 
362.  14  SCt  1047,  38  L.  ed.  1014  (where 
the  court  said:  "It  would  not,  of 
course,  be  tolerable  for  a  court  ad- 
ministering equity  to  seize  upon  a 
technicality  for  the  purpose  or  with 
the  result  of  entrapping  either  of  the 
parties  before  It.  Hence  we  should 
hesitate  to  take  the  filing  of  the  de- 
murrers to  these  bills  as  a  direct  and 
explicit  admission  on  the  part  of  the 
defendants  that  the  rates  established 
by  the  commission  are  unjust  and 
unreasonable"). 

3.     Reagan    v.    Farmers'    L.    &   T. 

&-.15V  Wz'e&bV4  sct  10"'|te- 
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Evidence.  A  preponderance  of  the  evidence,  as  in 
other  civil  cases,  is  sufficient  to  make  out  the  car- 
rier's case  against  the  enforcement  of  rates.4  Evi- 
dence of  the  rates  in  force  in  other  cities  is  admis- 
sible.9 

[§  685]  (6)  Decree.  A  decree  which  enjoins 
the  enforcement  of  a  rate  statute  as  confiscatory 
should  contain  a  clause  saving  to  defendant  the 
right  to  proceed  in  the  future  to  obtain  a  vacation 
thereof,  if  under  altered  circumstances  it  is  no 
longer  confiscatory.* 

[$  686]  c.  Appeal  from  Order  of  Commission 
Fixing  Bates.  Statutes  in  a  number  of  states  pro- 
vide for  an  appeal  by  a  railroad  company  to  desig- 
nated courts  from  orders  of  railroad  commissions 
fixing  rates.7  The  time  for  taking  the  appeal  is 
determined  by 'the  provisions  of  the  statute  author- 
izing it,8,  and  the  steps  required  to  perfect  the  ap- 
peal must  be  complied  with.9  Courts  so  designated 
have  jurisdiction  to  determine  such  constitutional 
questions  as  concern  their  power  to  determine  the 
appeal.10  They  may  determine  whether  the  rates 
have  been  established  in  due  form  of  law  under  a 
valid  law  and  under  a  valid  commission,11  and  may 
afford  relief  against  rates  established  by  the  com- 
mission which  are  unreasonable  and  unjust  to  the 
railroad  company  by  setting  aside  the  order  fixing 


4.  Western  R.  Co.  v.  Alabama  R. 
Commn.,  197  Fed.  964  (holding  that, 
in  a  suit  by  railroad  companies  to 
enjoin  the  enforcement  or  a  state 
statute  fixing  rates  on  the  ground, 
among  others,  that  It  made  arbitrary 
classification  of  roads  and  was  un- 
constitutional as  depriving  complain- 
ants of  the  equal  protection  of  the 
laws,  they  are  required  to  prove  such 
allegation  only  by  a  preponderance 
of  the  evidence,  as  in  other  civil 
cases). 

■  [a]  Evidence  held  Insufficient  to 
■how  confiscation. — Darnell  v.  Ed- 
wards, 209  Fed.  99;  Southern  Pac.  Co. 
v.  Bartlne,  170  Fed.  726. 

5.  State  Public  Service  Commn.  v. 
Baltimore,  etc.,  R.  Co.,  122  Md.  393, 
90  A  119;  State  Public  Service 
Commn.  v.  Northern  Cent.  R.  Co.,  122 
Md.  366,  90  A  106  (holding  that  In 
an  action  by  a  railroad  to  vacate  an 
order  of  the  public  service  commis- 
sion fixing  rates  for  moving  loaded 
cars  within  the  vicinity  of  the  city 
of  Baltimore,  the  court  improperly 
excluded  evidence  that  in  other  cities 
similar,  and  in  some  lower,  rates 
were  In  force,  the  fact  that  the  condi- 
tions were  not  In  all.  respects  similar 
going  to  its  weight  and  not  to  its 
admissibility). 

6.  See  Smith  v.  Ames,  169  U.  S. 
466,  18  SCt  418,  42  L.  ed.  819  (where 
the  action  of  the  circuit  court  in  pro- 
viding in  its  final  decree  that  defend- 
ant might,  when  the  circumstances 
have  changed  so  that  the  rates  fixed 
in  the  said  act  of  1893  shall  yield  to 
the  said  companies  reasonable  com- 
pensation for  the  services  aforesaid, 
apply  to  the  court  by  bill  or  other- 
wise, as  they  might  be  advised,  for 
a  further  order  in  that  behalf,  was 
approved  by  the  supreme  court); 
Hlgginson  v.  Chicago,  etc.,  R.  Co.,  100 
Fed.  236,  238  [aft  102  Fed.  197.  42 
CCA  264]  (where  the  decree  provided 
that  "the  defendants,  members  of  the 
board  of  transportation  of  said  state, 
may  hereafter,  when  the  circum- 
stances have  changed  so  that  the 
rates  fixed  In  the  said  act  shall  yield 
to  the  said  companies  reasonable 
compensation  for  the  services  ren- 
dered, apply  to  this  court,  by  supple- 
mental bill  or  otherwise");  Coal,  etc., 
R.  Co.  v.  Conley.  67  W.  Va.  129,  67 
SB  613. 

7.  See  statutory  provisions;  and 
Southern  R.  Co.  v.  State  R.  Commn., 
42  Ind.  A.  90,  83  NE  721;  Steenerson 
v.   Great   Northern   R.   Co.,    69   Minn. 


363,  72  NW  718;  Gulf,  etc.,  R.  Co.  v. 
State,  26  Okl.  761,  110  P  661;  St. 
Louis,  etc.,  R.  Co.  v.  State,  24  Okl. 
805,  106  P  351;  Norfolk,  etc.,  R.  Co.  v. 
Com.,  103  Va.  289,  49  SE  89. 

[a]  In  Minnesota,  Gen.  L.  (1887) 
c  10,  creating  the  railroad  and  ware- 
house commission  and  defining  Its 
duties,  does  not  authorize  an  appeal 
to  the  district  court  from  an  order  of 
the  commission  prescribing  rates  to 
be  charged  by  common  carriers. 
Railway  Transfer  Co.  v.  Railroad, 
etc.,  Commn.,  39  Minn.  231,  39  NW 
160. 

8.  Atchison,  etc.,  R.  Co.  v.  Love, 
23  Okl.   192.  99  P  1081. 

9.  Atchison,  etc.,  R.  Co.  v.  Love, 
23  Okl.  192,  99  P  1081  (where  it  was 
said:  "Any  proper  party  feeling 
aggrieved  may  prosecute  an  appeal 
therefrom  by  making  application  to 
the  chairman  of  said  commission  for 
him,  under  the  seal  of  said  commis- 
sion, to  certify  to  this  court  all  the 
facts  upon  which  the  action  appealed 
from  was  based,  and  which  may  be 
essential  for  the  proper  decision  of 
the  appeal,  together  with  such  evi- 
dence Introduced  before  or  considered 
by  the  commission  as  may  be  se- 
lected, specified,  and  required  to  be 
certified  by  any  party  In  interest,  as 
well  as  such  other  evidence  so  Intro- 
duced or  considered  as  the  commis- 
sion may  deem  proper,  and  also  a 
written  statement  of  the  reasons 
upon  which  the  action  sought  to  be 
appealed  from  is  based,  to  be  filed 
with  the  record  of  the  case,  which 
will  constitute  the  record  for  review 
In  this  court"). 

10.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  38  Ind.  A.  439,  78  NE  338, 
79  NE  520.  Compare  Chicago,  etc., 
R.  Co.  v.  State  R  Commn.,  38  Ind.  A. 
439,  78  NE  338,  79  NE  620. 

11.  Chicago,  etc,  R.  Co.  v.  State 
R.  Commn.,  38  Ind.  A.  439,  78  NE  338, 
79  NE   520. 

18.  Southern  R.  Co.  v.  State  R. 
Commn.,  42  Ind.  A.  90,  83  NE  721; 
Chicago,  etc.,  R.  Co.  v.  State  R. 
Commn.,  38  Ind.  A.  439,  78  NE  338, 
79  NE  520. 

13.  Southern  R.  Co.  v.  State  R. 
Commn..  42  Ind.  A.  90,  83  NE  721; 
Steenerson  v.  Great  Northern  R.  Co., 
69  Minn.  353,  72  NW  713.  See  also 
supra  8  674. 

14.  Steenerson  v.  Great  Northern 
R.  Co.,  69  Minn.  363,  72  NW  713. 

IB.  Steenerson  v.  Great  Northern 
R.    Co..    69    Minn.    863,    72    NW    713; 


the  rates  and  enjoining  its  enforcement,12  although 
they  have  no  power  to  fix  the  rates  themselves." 
It  has  been  said  that  the  power  of  the  court  is  anal- 
ogous to  that  of  an  appellate  court  to  determine 
whether  or  not  the  verdict  of  a  jury  is  excessive 
and  to  what  extent.14  On  an  appeal  from  an  order 
of  the  railroad  commission  fixing  rates,  the  rates  are 
to  be  regarded  as  prima  facie  just  and  reasonable, 
and  the  burden  is  on  the  carrier  to  show  that  the 
rates  so  fixed  are  unreasonable,"  and  unless  it  does 
so  the  order  of  the  commission  will  be  affirmed.1' 
An  appeal  by  a  carrier  from  a  general  order  of 
the  commission  not  directed  against  any  specific 
company  or  companies  by  name  will  be  dismissed 
when  it  does  not.  appear  from  the  record  that  the 
rates,  schedule,  facilities,  or  conveniences  of  such 
appellant  company  are  affected  by  the  order  ap- 
pealed from.17  It  is  not  necessary  that  a  motion  for 
a  new  trial  be  filed  and  presented  to  the  commission, 
in  order  to  have  the  court  on  appeal  determine  the 
reasonableness  and  justness  of  the  order  of  the  com- 
mission from  which  the  appeal  is  prosecuted.1* 

[$  687]  d.  Action  to  Bet  Aside  Order  of  Bail- 
road  Commission  Fixing  Bates  or  Ordering  Befund. 
By  the  statutes  of  some  states,  carriers  are  em- 
powered to  maintain  an  action  to  set  aside  the 
orders   of  railroad   commissions  fixing  rates,1*  or 

I  Washington  Southern  R  Co.  v.  Com., 
112  Va.  615,  71  SE  689. 
18.  Chicago,  etc.,  R  Co.  v.  State, 
35  Okl.  233,  128  P  908;  Washington 
Southern  R.  Co.  v.  Com.,  112  Va.  615, 
71  SE  539.  See  also  Chicago,  etc.,  R 
Co.  v.  State.  85  Okl.  214,  220.  224,  229, 
128  P  900,  903,  904.  907  (holding  that. 


where  after  an  appeal  from  freight 
rates  promulgated  by  the  corporation 
commission  the  commission  recom- 
mended a  modification  of  its  order, 
and  appellants  submitted  the  appeal 
on  the  record  and  recommendation 
without  briefs  and  without  pointing 
out  wherein  the  order  as  modified 
was  unreasonable,  It  will  be  affirmed 
as  modified). 

[a]  Thus,  where  it  appears  that  a 
freight  rate  on  commercial  fertilisers 
fixed  by  the  railroad  commission  was 
about  the  same  as  that  fixed  by  the 
carrier  for  acid  phosphate  shipped  in 
bulk,  and  that  the  only  difference  be- 
tween the  bulk  fertiliser  and  the  fin- 
ished product  shipped  in  bags  for- 
whlch  a  higher  rate  was  charged  by 
the  carrier  was  the  addition  of  cin- 
ders to  the  raw  material  to  reduce 
its  strength,  and  that  the  rate 
charged  prior  to  the  last  eight  years 
was  about  the  same  as  that  fixed  by 
the  commission,  and  there  was  no 
general  advance  in  freight  rates  at 
the  time  of  the*  prior  change  and  no 
reason  was  offered  for  that  advance, 
the  ruling  of  the  commission  will  not 
be  disturbed.  Southern  R.  Co.  v. 
State  R.  Commn.,  42  Ind.  A.  90,  88 
NE  727. 

17.  Gulf,  etc.,  R.  Co.  v.  State,  26 
Okl.  761,  110  P  651. 

18.  Atchison,  etc.,  R.  Co.  ▼.  Love, 
23  Okl.  192,  99  P  1081. 

19.  See  statutory  provisions;  and 
Chicago,  etc,  R.  Co.  v.  State  R 
Commn.,  173  Ind.  469,  87  NE  1030.  90 
NE  1011;  Gulf,  etc.,  R.  Co.  v.  Rail- 
road Commn.,  102  Tex.  838,  113  SW 
741,  116  SW  795;  Railroad  Commn. 
v.  Houston,  etc.,  R  Co.,  90  Tex.  340, 
38  SW  750;  Chicago,  etc..  R.  Co.  v. 
State  R.  Commn.,  156  Wis.  47.  145 
NW  216,  974;  Minneapolis,  etc.,  R.  Co. 
v.  State  R.  Commn..  136  Wis.  146,  116 
NW  906.  17  LRANS  821. 

[a]  The  terms  "unreasonable"  and 
"unjust"  as  used  In  such  a  statute 
are  not  to  be  restricted  to  mean  that 
the  regulation  complained  of  Is  a 
taking  of  property  without  proper 
compensation  or  without  dtae  process 
of  law.     Railroad  Commn.  v.    Hous- 


For  later  eases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ordering  a  refund  of  excessive  charges.™  And  it 
has  been  held  that  an  order  for  refund  of  charges 
is  subject  to  review  on  appeal  from  the  judgment  of 
the  court.*1  Where  the  statute  provides  that  the 
petition  may  set  forth  a  particular  cause  of  objec- 
tion to  the  rates,  or  to  either  or  all  of  them,  the 
carrier  is  not  required  to  attack  all  the  rates  but 
may  attack  one  only.**  The  burden  of  proof  is  on 
.  the  carrier  to  show  that  the  rates  are  unreasonable 
by  clear  and  satisfactory  proof,2'  and  the  petition 
should  allege  facts  and  circumstances  which,  if  true, 
would  authorize  the  court  to  adjudge  the  rates  un- 
just and  unreasonable  as  a  matter  of  law.24  It  has 
been  held,  however,  that  the  commission  beoause  of 
its  administrative  nature  and  expert  knowledge  may 
apply  that  knowledge  in  determining  the  reason- 
ableness of  rates,  without  having  any  btfsis  therefor 
in  evidence.** 

[}  688]  2. .  Interstate  Bates.  Where  the  inter- 
state commerce  commission  fixes  a  rate  for  a  com- 
modity and  the  validity  of  sueh  rate  is  subject  to 
grave  and  serious  doubt,  an  interlocutory  injunction 
may  be  granted  pending  a  judicial  determination  of 
the  reasonableness  of  the  rate.2* 

[«,  689]  P.  Proceedings  Maintainable  by  Ship- 
per or  Consignee  for  Belief  against  Unreasonable 
Bates27 — 1.  Interstate  Bates.  An  action  lies  at  com- 
mon law  to  recover  an  amount  charged  for  trans- 
portation in  excess  of  that  fixed  by  law.*8  This  rule 
applies  to  charges  in  excess  of  the  schedule  of  rates  ■ 
filed  with  the  interstate  commerce  commission,29  and 
no  prior  application  to  the  commission  is  necessary 
before  bringing  an  action  to  recover  the  excess 
over  the  rate  riled.*0  But  a  shipper  who  has  not 
been  charged  rates  in  excess  of  those  filed  with  the 
commission  may  complain  that  the  rates  are  never- 


theless excessive  and  unreasonable.  As  elsewhere 
shown,  where  common  carriers  have  adopted,  filed, 
and  published  schedules  of  rates  for  interstate  ship- 
ments, carriers,  shippers,  and  consignees  alike  are 
bound  thereby,81  and  the  courts  must  enforce  the 
schedule  rates  in  firing  the  rights  and  liabilities  of 
the  parties.22  Individual  shippers  are  not  entitled  to 
raise  the  question  of  the  reasonableness  of  such 
rates  in  an  action  brought  by  them  against  the  car- 
rier, as  that  would  result  in  discrimination.83  It  is 
well  settled  that  the  Interstate  Commerce  Act  abro- 
gates the  common-law  remedy  for  recovery  of  al- 
leged unreasonable  freight  oharges  on  interstate 
shipments  where  the  rates  charged  are  those  duly 
fixed  by  the  carrier  according  to  the  act  and  have 
not  been  found  unreasonable  by  the  interstate  com- 
merce commission.81  But  a  shipper  has  the  right 
by  appropriate  proceedings  before  the  commission 
to  attack  the  rate  or  the  classification,  and  if  either 
or  both  are  held  to  be  unreasonable,  he  may  secure 
appropriate  relief  by  a  reparation  order  from  the 
commission,  or  by  suit  in  court  after  a  finding  by 
the  commission  that  the  rates  are  unreasonable,  and 
the  making  of  a  reparation  order  which  the  carrier 
fails  to  comply  with.80  But  primarily  redress  must 
be  sought  through  the  interstate  commerce  commis- 
sion which  alone  has  power  to  alter  an  established 
schedule  on  the  ground  that  the  rates  fixed  therein 
are  unreasonable.88  And  this  is  so,  even  when  the 
exaction  of  such  excessive  rates  was  the  result  of  a 
combination  and  conspiracy  made  unlawful  by  the 
Sherman  Anti-Trust  Law.*7  Neither  proceedings  be- 
gun by  other  shippers  nor  findings  of  unreasonable- 
ness and  orders  issued  thereon  by  the  commission 
will  save  the  rights  of  those  who  disregard  the  pro- 
visions of  the  statute  that  all  complaints  for  the 


ton,  ate,  R.  Co.,  90  Tex.  (40.  88  BW 
7S0. 

[bj  Bxeluslveness  of  statutory 
remedy.  -A  statute  permitting-  the 
aggrieved  party  to  bring  his  action 
In  the  circuit  court  after  a  decision 
of  the  commission  is  for  the  purpose 
of  having  the  decision  Judicially  de- 
termined before  Its  enforcement,  and 
if  the  person  aggrieved  falls  to  avail 
himself  of  the  statutory  remedy  of 
questioning  the  decision,  it  will  be 
held  conclusive  except  for  the  cause 
that  renders  the  decision  void  as  to 
the  unconstitutionality  of  the  order. 
Nothing  Is  better  settled  than  that, 
when  the  legislature  specifically  pre- 
scribes an  adequate  and  legal  rem- 
edy, that  alone  is  open  to  the  litigant. 
Southern  Indiana  R.  Co.  v.  State  R. 
Commn.,  172  Ind.  113,  ST  NE  »«6. 

SO.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  166  Wis.  47,  146  NW  216, 
974. 

31.  Minneapolis,  etc.,  R.  Co.*  v. 
State  R.  Commn.,  168  Wis.  102,  147 
NW  366;  Chicago,  etc.,  R.  Co.  v. 
State  R.  Commn.,  166  Wis.  47,  146 
NW  £16.  974. 

38.  Gulf,  etc.,  R.  Co.  v.  Railroad 
Commn.,  102  Tex.  888,  113  SW  741, 
116  SW  796. 

S3.  Gulf,  etc..  R.  Co.  v.  Railroad 
Commn.,  102  Tex.  838,  118  BW  741, 
116  SW  795;  Chicago,  etc,  R.  Co.  v. 
Railroad  Commn.,  166  Wis.  47,  146 
NW  216,  974. 

"The  courts  must  regard  Its  ac- 
tions, when  within  the  limltB  of  its 
delegated  powers,  as  being  the  result 
of  a  purpose  to  do  justice  between  all 
parties,  and  as  having  resulted  in 
lost  and  correct  action  until  it  be 
shown  by  clear  and  satisfactory  evi- 
dence to  be  otherwise.  Railroad 
Commn.  v.  Weld,  96  Tex.  394,  73  SW 
629.  The  language,  'clear  and  satis- 
factory evidence' limits  the  power  of 
courts  in  setting  aside  rates,  etc.,  to 
cases  In  which  it  may  be  established 
by  evidence  which  leaves  no  reason- 
ble  doubt  In  the  judicial  mind  that 


the  rate  or  rule  is  unjust  and  unrea- 
sonable." Railroad  Commn.  v.  Gal- 
veston Chamber  of  Commerce,  106 
Tex.   101,  116,  146  SW  673. 

[a]  The  purpose  of  statutes  one- 
lug  the  burden  of  proof  on  complain- 
ant to  show  that  the  rates  com- 
plained of  are  unreasonable  and  un- 
just is  to  guard  the  railroad  commis- 
sion from  improper  Interference,  and 
to  provide  that  the  courts  shall  re- 
gard its  action,  within  the  limits  of 
Its  delegated  powers,  as  the  result 
of  a  purpose  to  do  justice,  so  that 
the  right  of  the  courts  to  set  aside 
decisions  of  the  commission  must  be 
limited  to  cases  In  which  the  evi- 
dence leaves  no  reasonable  doubt 
that  the  rate  or  rule  Is  unjust  and 
unreasonable.  Under  such  provi- 
sions, the  courts  may  not  inquire 
into  the  motives  of  the  commission, 
but  are  concerned  only)  with  the  re- 
sults of  their  action  and  its  effect  on 
the  rights  of  shippers.  Railroad 
Commn.  v.  Galveston  Chamber  of 
Commerce,  106  Tex.  101,  146  SW  678. 

84.  Gulf,  etc.,  R.  Co.  v.  Railroad 
Commn.,  102  Tex.  338,,  113  SW  741, 
116  SW  796. 

[a]  On  demurrer. — Where  the 
petition  of  a  railroad  company  at- 
tacking the  reasonableness  of.  the 
rates  fixed  by  the  commission  is  de- 
murred to,  the  court  In  determining 
whether  the  unreasonableness  of  the 
rate  Is  established  by  clear  and  sat- 
isfactory evidence  must  consider  the 
allegations  of  the  petition  as  proved 
by  clear  and  satisfactory  evidence. 
Gulf,  etc,  R.  Co.  v.  Railroad  Commn., 
102  Tex.  338,  118  SW  741,  116  BW 
796. 

85.  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  156  Wis.  47,  145  NW  216, 
974. 

80.  Atchison,  etc,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  183  Fed. 
189. 

S7.  AUowanoe  of  attorney's  fees 
In  actions  to  enforoe  award  of  dan* 
ages  by  oomaxhunon  U 


crimination  see  infra  J  816. 

SB.  Common  law  actions  to  *e- 
oover  overcharge  see  infra  9  708. 

39.     See  Infra  i  710. 

30.  See  infra  I  716. 

31.  See  supra  i  670. 

33.'  Great  Northern  R  Co.  v. 
O'Connor,  232  U.  S.  608,  34  SCt  380, 
58  L.  ed.  703. 

'  33.  Rather  v.  Nashville,  etc.,  R. 
Co.,  131  Tenn.  289,  174  SW  1113.  And 
see  Infra  !  710. 

34.    See  Infra  i  710. 

86.  Great  Northern  R.  Co.  v. 
O'Connor,  232  U.  S.  608,  34  SCt  880, 
58  L.  ed.  70S;  Geraty  v.  Atlantic 
Coast  Line  R.  Co.,  211  Fed.  227; 
Howard  Supply  Co.  v.  Chesapeake, 
etc.,  R.  Co.,  162  Fed.  188,  191.  And 
see  cases  Infra  note  36. 

36.  U.  S.— A  J.  Phillips  Co.  v. 
Grand  Trunk  Western  R.  Co.,  286  .U. 
S.  662.  36  SCt  444.  69  L.  ed.  774  [aft 
196  Fed.  12,  116  CCA  94};  Texas,  etc., 
R.  Co.  v.  Abilene  Cotton  Oil  Co.,  204 
U.  S.  426,  27  SCt  350,  61  L.  ed.  563, 
9  AnnCas  1075  and  note  [rev  (Tex.) 
86  SW  10521  (leading  case);  Meeker 
v.  Lehigh  Valley  R  Co.,  162  Fed. 
364:  Howard  Supply  Co.  v.  Chesa- 
peake, etc,  R  Co.,  162  Fed.  18£. 

Kan. — Atchison,  etc.,  R.  Co.  v.'  Su- 
perior Refining  Co.,  82  Kan.  732,  112 
P  604. 

Mich. — L.  Starks  Co.  v.  Grand 
Rapids,  etc.,  R.  Co.,  165  Mich.  642, 
131  NW  143. 

N.  T. — Baltimore,  etc.,  R  Co.  v. 
La  Due,  128  App.  Div.  594,  112  NTS 
964  [rev  57  Misc.  614,  108  NYS  658]. 

W.  Va. — Robinson  v.  Baltimore, 
etc.,  R.  Co.,  64  W.  Va.  406,  68  SB  323. 

37.  Meeker  v.  Lehigh  Valley  R. 
Co.,  162  Fed.  364  (where  it  was  Bald 
that  the  Sherman  Anti-Trust  Law 
[Act  July  2,  1890.  26  U.  S.  St.  at  L. 
210  c  647  I  7],  does  not  give  any 
right  of  action  for  damages  sustained 
by  the  payment  of  excessive,  unjust, 
or  unreasonable  rates  to  Interstate 
carriers,  such  relief  being  provided 
for  by  the  Interstate  Commerce  Act). 
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recovery  of  damages  shall  be  filed  with  the  commis- 
sion within  two  years  from  the  time  the  cause  of 
action  accrues  and  not  after,  and  that  a  petition  for 
the  enforcement  of  an  order  for  the  payment  of 
money  shall  be  filed  in  court  within  one  year  from 
the  date  of  the'  order  and  not  after.38  In  an  action 
to  recover  for  overcharges  on  an  interstate  shipment 
for  which  an  award  of  damages  has  been  made  by 
the  interstate  commerce  commission,  an  allegation 
that  such  charges  were  unjust,  unreasonable,  and 
in  violation  of  law  is  one  largely  of  fact  and  is  suf- 
ficiently specific  as  against  a  general  demurrer.3* 

Attorney's  fees.  The  statutes  under  considera- 
tion provide  that,  if  a  suit  is  brought  to  enforce  a 
reparation  order,  and  the  petitioner  finally  prevails, 
he  shall  be  allowed  a  reasonable  attorney's  fee,  to 
be  taxed  and  collected  as  a  part  of  the  costs  of  the 
suit.  The  constitutionality  of  this  statute  has  been 
upheld.40  Where  a  railroad  company  brings  error 
to  review  the  judgment  in  such  a  suit,  which  is 
affirmed,  an  allowance  of  attorney 's  fees  on  account 
of  the  appellate  proceedings  may  properly  be  made 
in  addition  to  that  made  by  the  trial  court.41 

[}  690]  2.  Intra-state  Bates.42  Under  statutory 
provisions  in  some  jurisdictions,  state  railroad  com- 
missions are  empowered,  on  complaint  of  the.  party 
aggrieved,  to  order  an  award  of  excessive  freight 
charges  by  way  of  reparation;  in  other  words,  to 
order  restitution  of  any  sum  collected  and  charged 
by  a  carrier  in  the  enforcement  of  a  rate  afterward 
found  by  the  commission  to  have  been  unreason- 
able.43   These  statutes  are  not  in  violation  of  the 


state  or  the  federal  constitutions.44  The  commis- 
sion is  not  given  power  to  enforce  the  refund,  but 
the  party  aggrieved  may  after  the  finding  maintain 
an  action  in  the  courts  to  recover  the  amount  of 
the  excessive  charge  as  found  by  the  commission.4* 
And  it  has  been  held  essential  to  the  recovery  of 
excess  charges  of  the  character  under  consideration 
that  there  should  have  been  a  complaint  to  the 
commission,  and  that  the  fact  that  another  shipper 
had  made  complaint  to  the  commission  which  had 
found  the  charges  excessive  and  had  ordered  their 
reduction  did  not  relieve  the  shipper  suing  to  re- 
cover excess  charges  paid  under  the  former  rates 
from  making  complaint  thereof  to  the  commission.4* 
In  the  absence  of  constitutional  or  statutory  author- 
ization a  state  railroad  commission  has  no  power  to 
make  a  reparation  order  directing  a  refund  by  a 
carrier  to  a  shipper  or  a  consignee  of  an  overcharge 
for  freight47 

[$  691]  Q.  Proceedings  Maintainable  by  Bond- 
holders for  Belief  against  Unreasonable  Bates.  A 
person  holding  bonds  of  a  railroad  company  secured 
by  mortgage  cannot  enjoin  enforcement  of  a  statute 
prescribing  rates  by  merely  showing  that  rates  are 
confiscatory,  he  must  further  show  that  the  bonds 
will  not  be  collectable  if  such  rates  are  enforced.4* 

[i  692]  B.  Effect  of  Change  of  Bates  after 
Shipment  Has  Commenced.  Changes  in  freight 
rates  of  interstate  shipments,  from  the  through 
rate  given  in  the  tariff  schedules  in .  force  at  the 
time  the  shipment  begins  to  move,  will  not  be  given 
a  retroactive  effect.4* 


38.  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  R.  Co..  216  U.  S.  662, 
35  SCt  444,  5»  L.  ed.  774  [aff  196  Fed. 
12,  116  OCA  94]. 

89.  Denver,  etc.,  R.  Co.  v.  Baer 
Bros.  Mercantile  Co.,  209  Fed.  577. 
126  CCA  399. 

40.  Denver,  etc..  R.  Co.  v.  Baer 
Bros.  Mercantile  Co.,  209  Fed.  677, 
126  CCA  399. 

41.  Louisville,  etc.,  R.  Co.  v. 
Dlckerson.  191  Fed.  705,  112  CCA  295 
[aft  187  Fed.  874]. 

48.  Oonunon-law  right  of  •ottos 
for  overcharge  see  infra  (  708. 

43.  See  statutory  provisions;  and 
Illinois  Cent.  R.  Co.  v.  Paducah 
Brewery  Co.,  167  Ky.  367.  163  SW  239 
(under  a  statute  providing  that  the 
commission  shall  hear  and  determine 
complaints  In  respect  to  the  charging 
and  collecting  of  more  than  a  lust 
and  reasonable  rate,  and  shall  render 
such  award  as  may  be  proper,  and 
that,  if  the  award  of  the  commission 
Is  not  satisfied,  the  record  may  be 
filed  In  the  proper  circuit  court  and 
reduced  to  judgment  by  a  trial  had 
In  all  respects  as  other  ordinary 
cases);  Turner  Creamery  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  36  S.  D.  310,  154 
NW  819  (under  a  statute  providing 
that  any  person  or  corporation  may 
complain  of  a  violation  of  the  stat- 
ute by  a  common  carrier  by  applying 
to  the  board  of  railroad  commission- 
ers on  a  petition  which  shall  state 
the  facts  and  allege  the  damages, 
and  that  it  shall  then  be  the  duty  of 
the  board  to  Investigate  the  matters 
complained  of  and  to  make  a  report 
and  order,  after  investigation.  If  It 
appears  to  the  satisfaction  of  the 
commission  that  the  statute  has  been 
violated);  Minneapolis,  etc..  R.  Co.  v. 
State  R.  Commn.,  158  Wis.  102,  .147 
NW  366;  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  166  Wis.  47,  145  NW  216, 
974  (under  a  statute  providing  that 
the  commission,  on  the  complaint  of 
any  person  aggrieved  that  a  rate  or 
charge  exacted  is  erroneous  or  exor- 
bitant, shall  hear  the  complaint  and 
decide  on  the  merits  thereof  on  no- 
tice and  hearing,  and  that,  if  the  rate 
Is  found  to  be  erroneous  or  exorbi- 


tant, the  commission  shall  find  what 
In  its  judgment  would  have  been  a 
reasonable  rate  or  charge  for  the 
service  complained  of,  and  If  this 
reasonable  amount  Is  less  than  the 
amount  exacted  the  carrier  shall  have 
the  right  to  refund  to  the  person 
making  such  charges  the  amount 
found  to  be  excessive)..  • 

[a]  Betroaettve  order  for  refund. 
—It  has  been  held  that  a  railroad 
commission,  on  establishing'  a  Joint 
rate  on  two  roads,  is  not  without  Ju- 
risdiction to  order  a  refund  of  the 
difference  between  that  rate  and  the 
sum  of  the  local  rates  on  previous 
shipments,  on  the  ground  that,  the 
local  rates  having  been  fixed  by  the 
commission,  the  order  was  retroac- 
tive. Minneapolis,  etc.,  R  Co.  v. 
State  R.  Commn.,  158  Wis.  102.  147 
NW  366  (decided  by  an  equally 
divided  court). 

44.  Illinois  Cent  R.  Co.  v.  Padu- 
cah Brewery  Co.,  157  Ky.  »67,  163 
SW  239  (not  a  violation  of  the  due 
process  and  equal  protection  clauses 
of  the  state  and  the  federal  constitu- 
tions); Turnefr  Creamery  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  36  S.  D.  310,  154 
NW  819  (holding  that  the  constitu- 
tional provision  guaranteeing  trial 
by  Jury  to  all  persons  Is  not  violated 
by  provisions  of  this  character,  as 
an  order  of  the  commission  can  be 
enforced  only  by  a  suit  In  which  a 
Jury  trial  may  be  had). 

45.  Illinois  Cent.  R.  Co.  v.  Padu- 
cah Brewery  Co.,  157  Ky.  357,  163 
SW  239;  Turner  Creamery  Co.  v.  Chi- 
cago, etc..  R.  Co.,  36  S.  D.  310,  164 
Nw  819;  Chicago,  etc.,  R.  Co.  v.  State 
R.  Commn.,  166  Wis.  47,  145  NW  216, 
974. 

46.  Graham  Ice  Co.  v.  Chicago.' 
etc..  R.  Co..  158  Wis.  145,  140  NW 
1097.  For  similar  cases  under  the 
Interstate  Commerce  Act  see  supra 
§  689. 

47.  Santa  F«  Gold,  etc.,  Mln.  Co. 
v.  Atchison,  etc..  R.  Co.,  21  N.  M.  496, 

155  P  1093;  Murphy  v.  New  York 
Cent.,  etc.,  R.  Co.,  170  App.  Div.  788, 

156  NTS  49. 

[a]  Prorialons  not  conferring 
power*— (1)    A   constitutional   provi- 


sion, to  the  effect  that  the  supreme 
court  shall  carry  Into  effect  the 
Judgment,  orders,  and  decrees  made 
by  a  railroad  commission,  by  fine, 
forfeiture,  mandamus,  Injunction, 
and  contempt,  or  other  appropriate 
proceedings,  does  not  authorize  the 
commission  to  award  a  shipper  repa- 
ration for  past  excessive  and  unrea- 
sonable charges  for  freight.  Santa 
Fe  Gold,  etc.,  Mln.  Co.  v.  Atchison, 
etc.,  R.  Co.,  21  N.  M.  496,  16S  P  1091. 
(2)  Nor  Is  such  power  conferred  by 
the  New  York  Public  Service  Com- 
mission Law,  the  provisions  of  which 
are  as  follows:  Section  28  requires 
common  carriers,  to  file  with  the 
commission  schedules  of  rates  and 
regulations.  Section  29  provides 
that  no  change  shall  be  made  in 
rates,  except  on  thirty  days'  notice 
or  order  of  the  commission.  Section 
33  prohibits  transportation  unless 
rates  are  filed.  Section  34  prohibits 
transportation  at  rates  lower  than 
those  in  the  schedules  filed.  Section 
49  provides  that,  on  motion  or  com- 
plaint, the  commission  shall  deter- 
mine whether  rates  are  reasonable, 
and  the  carrier  shall  thereafter  obey 
the* orders  of  the  commission  with 
respect  to  the  rates  to  be  charged. 
Murphy  v.  New  York  Cent,  etc.,  R. 
Co..  170  App.  Div.  788,  156  NTS  4». 

[b]  Bates  authorised  by  oonmcbj- 
slon  and  subsequently  declared  un- 
reasonable.—In  the  absence  of  con- 
stitutional or  statutory  authoriza- 
tion, a  state  railroad  commission  has 
no  authority  to  assess  or  award 
against  a  carrier  damages  alleged  to 
have  been  sustained  by  a  shipper  or 
a  consignee  by  reason  of  such  car- 
rier's observance  of  a  freight  rate 
authorized  by  the  commission,  but 
subsequently  declared  unreasonable. 
Texas,  etc.,  R.  Co.  v.  State  R. 
Commn.,  187  La.  1069.  69  S  837. 

48.  Wlnthrop  v.  Fellows,  230  Fed. 
702. 

48.  Horton  v.  Tonopah,  etc.  R 
Co..  225  Fed.  406. 

[a]  Season  for  rule. — The  sched- 
ule of  rates  filed  with  the  interstate 
commerce  commission,  posted  and 
published    In    conformity    with    the 
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XX.    FREIGHT  OHABCrES  AND  LIENS 


[$  693]  A.  Charges— 1.  Whether  Payable  in 
Advance.  That  the  earner  may  be  chargeable  as 
common  carrier,  the  service  must  be  for  compensa- 
tion," and  this  compensation  may  be  required  in 
advance,  and  if  not  so  paid  the  carrier  may  refuse 
to  receive  the  goods.8*  This  is  on  the  principle  that 
carriers  bave  the  same  rights  as  individuals  or  other 
corporations  to  require  payment  for  a  service  be- 
fore it  is  rendered  or  to  extend  credit  for  such  serv- 
ice." This  common-law  rule  is  not  abrogated  by 
state  and  federal  legislation  for  the  supervision  of 
common  carriers."  But  it  is  not  necessary  that 
charges  be  tendered  in  advance  unless  demanded." 
The  right  to  prepayment  of  charges  is  deemed  to 
have  been  waived  where  the  carrier  accepts  the 
goods  from  the  shipper  for  transportation  without 
exacting  payment  in  advance;1*  liability  will  attach 
in  such  cases  as  though  the  freight  were  actually 
prepaid ;"  and  it  then  becomes  the  duty  of  the  car- 
rier to  transport  the  goods  to  their  destination  or  to 
deliver  them  to  the  next  receiving  carrier."8 


[J  694]  2.  Amount  Allowable59— a.  In  Absence  of 
Contract  or  Statutory  Regulation.  In  the  absence  of 
special  statutory  regulation  of  rates  to  be  paid  for 
transportation  or  of  a  contract  fixing  the  amount 
of  compensation  to  be  paid,  the  law  implies  a  rea- 
sonable compensation  to  be  determined  in  an  action 
in  which  the  question  as  to  the  amount  of  compen- 
sation arises,  and  to  be  measured  by  what  is  ordi- 
narily charged  for  like  services  under  like  condi- 
tions.60 However,  this  is  the  extent  of  the  carrier's 
rights,'  and  he  is  not  entitled  to  more  than  a  reason- 
able compensation.81 

[}  695]  b.  Under  Contract.82  So  far  as  interstate 
shipments  are  concerned,  the  right  of  private  con- 
tract as  to  rates  between  the  shipper  and  the  carrier 
has  been  entirely  abrogated  by  the  enactment  of 
the  Interstate  Commerce  Act.81  In  like  manner,  as 
regards  intra-state  shipments,  if  a  state  railroad 
commission  has  fixed  rates  a  shipper  and  a  carrier 
can  make  no  contract  for  rates  other  than  those  so 
fixed",**  although  there  is  authority  for  the  contrary 


statute,  together  with  the  waybill, 
and  the  fact  that  goods  were  shipped 
constitute  a  contract.  It  Is  an  agree- 
ment to  perform  a  certain  amount  of 
service  for  a  definite  compensation. 
Any  change  therein  after  the  trans- 
portation begins,  without  the  con- 
sent of  both  parties,  would  be  un- 
just. Horton  v.  Tonopah,  etc.,  R. 
Co.,  226  Fed.  406,  410  (where  the 
court  further  said:  "Any  other  rule 
would  be  disastrous.  A*  merchant 
doing*  business  In  distant  localities  is 
entitled  to  know  before  he  ships  his 
goods  what  the  freight  charges  will 
be.  With  this  Information  he  can 
decide  whether  to  make  the  shipment 
or  not.  If  It  were  permissible  to 
change  the  rate  on  such  a  consign- 
ment after  the  shipper  had  parted 
with  his  possession,  a  serious  and 
wholly  unnecessary  element  of  un- 
certainty and  hazard  would  be  Intro- 
duced Into  business"). 

60.    (Hrlng  aredit  to  some  parties 
aad  i»  milling  prepayment  of  others 
oonstttaang    discrimination    see 


Infra  I  772. 

rvstgat 

Shipping  [36  Cyc  298J 
81.     See  supra  t  It, 


for  carriage  by  water  see 
;yc  2 Ml. 


U.  S. — Southern  Indiana  Ex- 
press Co.  v.  U.  8.  Express  Co.,  88 
Fed.  659  [air  92  Fed.  1022,  86  CCA 
172}. 

Canal  Zone. — Panama-  R.  Co.  .  v. 
Ogllvie,  2  Canal  Zone  150. 

111. — Illinois  Cent.  R.  Co.  v.  Fran- 
kenberg,  54  111.  88,  5  AmR  92;  Lehigh 
Valley  Transp.  Co.  v.  Post  Sugar  Co., 
128  111.  A.  600  [all  228  111.  121,  81  NE 
81}]. 

Ind. — Grand  Rapids,  etc.,  R.  Co.  v. 
Diether.  10  Ind.  A.  206,  37  NB  S9, 
1089,  53  AmSR  385. 

Me. — Wilson  v.  Grand  Trunk  R. 
Co.,  56  Me.  60,  98  AmD  485. 

Mich. — Fitch  v.  Newbery,  1  Dougl. 
1,  40  AmD  33. 

Miss. — A.  G.  Russell  Co.  v.  Miller, 
98  Miss.  185.  53  S  495;  Corinth  En- 
gine, etc.,  Works  v.  Mississippi  Cent. 
R.  Co.,  95  Miss.  817,49  S  261. 

Mo. — Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  154  Mo.  A.  646, 
102  SW  11. 

N.  C. — Randall  v.  Richmond,  etc., 
R.  Co..  108  N.  C.  612,  13  SE  127. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451,  63  AmSR  866. 

"While  a  common  carrier  must 
carry  for  one  and  all  alike  and  thus 
serve  the  entire  public  impartially.  It 
'  has  the  right  to  demand  and  refuse 
to  carry  until  Its  charges  are  paid  In 
advance."  Gratiot  St.  Warehouse  Co. 
v.  Missouri,  etc-  R.  Co.,  124  Mo.  A. 
545,  662,  102  SW  11. 

[a]  This  rule  applies  to  express 
companies-  as  well  as  to  other  com- 
mon carriers.  Southern  Indiana  Ex- 
press-Co. v.  IT.  S.  Express  Co.,  92 
Fed.  1022,  SS  CCA  172. 


[b]  Goods  received  from  connect- 
ing carrier.  (1)  A  carrier  is  not  re- 
quired to  receive  goods  for  transpor- 
tation from  a  connecting  carrier 
without  prepayment  of  its  charges.  If 
demanded.  Wadley  Southern  R.  Co. 
v.  Georgia,  286  U.  S.  661,  85  SCt  214, 
59  Li.  ed.  406;  Southern  Indiana  Ex* 
press  Co.  v.  U.  8.  Express  Co.,  92 
Fed.  1022,  85  CCA  172;  Lehigh  Valley 
Transp.  Co.  v.  Post  Sugar  Co.,  228  111. 
121,  81  NE  819:  Randall  v.  Richmond, 
etc.,  R.  Co.,  108  N.  C.  112,  13  SE  137. 
(2)  But  If  prepayment  Is  not  re- 
quired when  the  goods  are  received, 
discharges  cannot  be  demanded  until 
delivery  to  the  connecting  carrier. 
Grand  Rapids,  etc.,  R.  Co.  v.  Diether, 
10  Ind.  A.  206.  37  NE  39,  1069. 

as.  A.  G.  Russell  Co.  v.  Miller,  98 
Miss.  185,  53  S  495. 

84.  Gamble-Robinson  Commn.  Co. 
v.  Chicago,  etc.,  R.  Co.,  168  Fed.  161, 
94  CCA  217,  21  LRANS  982  and  note, 
16  AnnCas  613  and  note;  Little  Rock, 
etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
63  Fed.  775,  11  CCA  417,  26  LRA  192; 
A.  G.  Russell  Co.  v.  Miller,  98  Miss. 
186,  63  S  496  (where  it  was  held  that 
the  state  has  not  undertaken  to  su- 
pervise common  carriers  In  all  their 
rules  or  customs,  but  only  in  such 
as  known  evils  have  grown  out  of). 

58.  111. — Bauer  v.  Illinois  Cent.  R. 
Co.,  176  111.  A.  346:  Cleveland,  etc., 
R.  Co.  v.  Perlshow,  61  111.  A.  179. 

Ind. — Grand  Rapids,  etc.,  R.  Co.  v, 
Diether,  10  Ind.  A.  206,  87  NE  39, 
1069,  63  AmSR  385. 

Me. — Wilson  v.  Grand  Trunk  R. 
Co.,  66  Me.  60,  96  AmD  485. 

Tenn. — Bird  v.  Southern  R.  Co.,  99 
Tenn.  719,  42  SW  451,  63  AmSR  856. 

Tex. — Dorrance  v.  International, 
etc.,  R.  Co.,  103  Tex.  200,  125  SW  661. 

[a]  A  statute  requiring  carriers 
to  transport  property  on  payment  of 
ths  freight  (1)  does  not  contemplate 
a  prepayment.  Dorrance  v.  Interna- 
tional; etc.,  R.  Co.,  103  Tex.  200,  125 
SW  561.  (2)  There  was  a  payment 
within  the  meaning  of  the  statute 
when,  on  the  making  out  of  a  bill  of 
lading,  a  draft  was  given  the  rail- 
road for  the  freight  which  was  for- 
warded with  the  bill  of  lading  and 
?ald  on  presentation.  Dorrance  v. 
nternatlonal,  etc.,  R.  Co.,  supra. 

66.  Southern  Indiana  Express  Co. 
v.  U.  S.  Express  Co.,  92  Fed.  1022, 
35  CCA  172;  Gratiot  St.  Warehouse 
Co.  v.  Missouri,  etc.,  R.  Co.,  124  Mo. 
A.   545,   102  SW  11. 

[a]  Season  for  rule. — "This  pro- 
ceeds upon  the  theory  of  a  usual  cus- 
tom in  the  world  of  commerce  to 
that  effect  and  that  it  is  often  con- 
venient to  the  parties  to  receive  the 
freight  and  collect  the  charges  upon 
delivery  to  the  consignee."  Gratiot 
St.  Warehouse  Co.  v.  Missouri,  etc., 
R.  Co.,  124  Mo.  A.  646,  668,  102  SW 
11. 


67.  Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  645, 
102  SW  11. 

68.  Southern  Indiana  Express  Co. 
v.  U.  S.  Express  Co.,  92  Fed.  1022,  85 
CCA   172. 

58.  amount  of  rates  on  goods 
shipped  by  water  see  Shipping  [36 
Cyc  392  ]. 

60.  Camblos  v.  Philadelphia,  etc., 
R.  Co.,  4  F.  Can.  No.  2,381,  4  Brewst. 
(Pa.)  668,9  Phtla.  (Pa.)  411;  Harvey 
v.  Grand  Trunk  R.  Co.,  11  F.  Cas.  No. 
6.180,  2  Hask.  124;  Simmes  v.  Marine 
Ins.  Co.,  22  F.  Cas.  No.  12,862,  2 
Cranch  C.  C.  618;  Louisville,  etc.,  R. 
Co.  v.  Wilson,  119  Ind.  352,  21  NB 
241,  4  LRA  244;  Thomas  v.  Frank- 
fort, etc,  R.  Co.,  116  Ky.  879,  76  SW 
1093,  25  KyL  1061;  Smith  v.  Robin- 
son Bros.  Lumber  Co.,  88  Hun  148, 
34  NTS  518;  Newstadt  v.  Adams,  112 
N.  Y.   Super.   43. 

[a]  Xf  a  carrier  nag  no  estab- 
Uamed  rate  which  covers  the  service 
requested  It  Is  bound  to  fix  a  reason- 
able rate  therefor.  Louisville,  etc., 
R.  Co.  v.  Hlgdon,  149  Ky.  321,  148 
SW  26. 

81.  Chicago,  etc.,  R.  Co.  v.  Cutts, 
94  U.  S.  156,  24  L.  ed.  94;  McCaliJm 
v.  Minneapolis,  etc.,  R  Co.,  129  Minn. 
121.  161  NW  974. 

[a]  SarvloM  not  rendered. — A  car- 
rier cannot  exact,  In  addition  to  reg- 
ular freight  rates,  a  charge  for  which 
It  renders  no  service  for  the  benefit 
of  a  corporation  which  is  Interested 
In  the  roadbed.  McCallum  v.  Minne- 
apolis, etc..  R.  Co.,  129  Minn.  121, 
125,  151  NW  974  (where  It  was  said: 
"The  harm  i  to  be  apprehended  Is 
greater  when  there  Is  a  common  own- 
ership of  the  stock  of  the  corpora- 
tions, and  the  corporation  getting 
the  charge  Is  In  competition  with  the 
other  shippers").  See  also  infra  } 
696. 

63.  Power  of  agent  to  make  con- 
tracts for  rates  on  shipment  see 
supra.  6  409. 

63.  See  infra  |  825. 

[a]  The  schedules  of  rate* 
adopted,  filed,  aad  published  by  com- 
mon carriers  bind  both  carriers  and 
shippers  absolutely,  and  deprive  them 
altogether  of  the  right  to  make  a 
contraot  of  transportation  whereby 
other  than  the  published  rates,  are 
Axed  for  the  particular  shipment. 
See  supra  i  670;  Infra  9  826  et  seq. 

Bates  are  considered  In  detail 
supra  II  624-692. 

64.  See  infra  5  833. 

[a]  Misquotation  of  rate. — Where 
It  Is  fully  understood  between  the 
carrier's  agent  and  the  shipper  that 
the  rates  fixed  by  the  state  railroad 
commission  are  to  govern,  the  fact 
that  a  rate  lower  than  that  author- 
ised by  the  commission  Is  quoted, 
both  parties  believing  it  to  be  the 
correct  vats,   does .  not    prevent   the^ 
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view.98  Since  the  taking  effect  of  the  Interstate 
Commerce  Act  many  decisions  relating  to  contracts 
for  rates  of  shipment  have  become  obsolete;9*  bnt, 
except  possibly  in  cases  where  the  lower  rate 
charged  in  the  particular  case  is  shown  to  have  been 
open  to  all  shippers,  it  is  hardly  open  to  question 
that  the  state  decisions  in  line  with  the  federal  de- 
cisions relating  to  interstate  shipments  are  correct, 
as  otherwise  the  contract  would  be  in  plain  violation 
of  the  rule  against  discrimination,  both  at  common 
law  and  under  special  statutes  prohibiting  it."7  In 
the  absence  of  prohibitory  statutory  provisions,*8 
under  a  contract  to  maintain  a  specified  rate  for 
the  benefit  of  a  certain  shipper,  the  shipper  may 
recover  damages  resulting  from  the  refusal  of  the 
carrier  to  maintain  the  rate;*9  but  if  an  offered  rate 
is  not  accepted  when  made,  a  shipper  cannot  com- 
plain that  a  higher  rate  was  subsequently  charged 
if  the  rate  charged  was  not  in  excess  of  that  allowed 
by  law  at  the  time  of  the  shipment.70 

[§  696]  c.  Additional  Compensation  When  Allow- 
able.   In  addition  to  the  charges  for  transportation 


the  carrier  is  entitled  to  charge  reasonable  sums  for 
other  services  incidental  to  the  transportation.71 
Thus  the  carrier  is  entitled  to  charge  a  reasonable 
sum  for  storage,  where  the  consignee  is  not  ready 
to  receive  the  goods  on  arrival  at  destination,71  or 
at  the  expiration  of  a  certain  stipulated  time  after 
arrival  at  the  destination  ;78  and  this  is  so,  although 
the  freight  has  not  actually  been  placed  inside  the 
depot  or  freight  warehouse  but  remains  in  the  cars.74 
The  entire  compensation  for  transportation  and 
storage  may  be  included  in  a  general  charge,  or  the 
two  services  may  be  charged  separately.76  However, 
if  the  detention  of  the  goods  is  wrongful  the  car- 
rier of  course  has  no  valid  claim  for  storage.7* 
Other  charges,  such  as  reconsignment  charges,77 
charges  for  watching  and  labeling  goods,7*  switch- 
ing charges,79  demurrage  charges,80  terminal  ■ 
charges,81  and  sidetracking  "charges,  are  also  recov- 
erable. Where  a  carrier  renders  additional  services 
in  carrying  freight  to  or  from  points  on  private  or 
industrial  sidetracks,  it  is  entitled  to  recover  rea- 
sonable additional  compensation  therefor,88  and  is 


carrier  from  recovering-  the  rate  fixed 
by  the  commission.  Texas  Mexican 
R.  Co:  v.  Reed,  56  Tex.  Civ.  A.  162, 
121  SW  519. 

66.     See  infra  I  833. 

66.  See  infra  5  82S  et  seq. 

67.  See  Infra  SI  776-805. 

68.  See  Newport  News,  etc.,  Co. 
v.  McDonald  Brick  Co.,  109  Kjr.  408, 
69  SW  332,  22  KyL  934;  and  statu- 
tory provisions. 

69.  Newport  News,  etc,  Co.  v. 
McDonald  Brick  Co.,  109  Ky.  408,  69 
SW  332,  22  KyL.  934  (special  rate  to 
owner  of  a  manufacturing;  plant). 

70.  Dillingham  v.  Labatt,  (Tex. 
Civ.  A.)  30  SW  870. 

71.  Interstate  Commerce  Commn. 
v.  Stlckney,  216  U.  S.  98,  30  SCt  tC, 
64  L.  ed.  112;  and  cases  Infra  this 
section. 

79.  U.  S. — U.  S.  v.  Texas,  etc.,  R. 
Co.,  185  Fed.  820. 

Conn. — Hurd  v.  Hartford,  etc.. 
Steamboat  Co.,  40  Conn.  48. 

Ga. — Miller  v.  Georgia  R.,  etc.,  Co., 
88  Ga.  663,  16  SE  316,  30  AmSR  170, 
18  LRA  823. 

111. — Illinois  Cent.  R.  Co.  v.  Alex- 
ander, 20  111.  23. 

Minn. — State  v.  Minneapolis,  etc., 
R.  Co.,  116  Minn.  116,  131  NW  1076 
(recognizing-  the  rule). 

"The  liability  as  warehouseman 
carries  with  It  the  reciprocal  right 
of  being  paid  storage  charges."  Sea- 
board Air-Line  R.  Co.  v.  Shackel- 
ford, 6  Ga.  A.  396,  296,  63  SB  262. 

[a]  Motto*  as  a  condition  of  right 
to  storage  charges. — Under  a  car- 
rier's rule  that  it  shall  give  prompt 
notice  by  mail  or  otherwise  of  the 
arrival  of  freight,  such  /  notice  can- 
not be  given  so  as  to  authorise  the 
carrier  to  charge  for  storage  until 
the  cars  containing  the  freight  have 
been  placed  In  such  a  position  that 
they  may  be  unloaded  and  thus 
change  the  carrier's  relation  to  that 
of  warehouseman.  U.  S.  v.  Texas, 
etc.,  R.  Co.,   186  Fed.  820. 

73.  State  v.  Minneapolis,  etc.,  R. 
Co.,  115  Minn.  116,  131  NW  1075; 
Neustadt  v.  Lehigh  Valley  R.  Co., 
159  App.  Div.  667,  144  NYS  911. 

[a]  Temporary  free  storage. — (1) 
It  Is  within  the  corporate  powers  of 
a  common  carrier  to  agree,  as  an  In- 
ducement to  secure  business,  that 
merchandise  shipped  over  Its  roads 
shall  be  stored  at  terminal  points 
free  of  charge  for  ninety  days,  sub- 
ject to  stipulated  charges  thereafter 
until  removed.  It  appearing  that  such 
concession  was  in  accordance  with 
duly  published  tariff  regulations  and 
open  without  discrimination  to  all 
shippers,  limited  only  by  the  facili- 
ties for  storage.  State  v.  Northern 
Pac.  R.  Co.,  116  Minn.  532,  131  NW 
1078;  State  v.  Minneapolis,  etc.,  R. 
Co.,  116  Minn.  116,  131  NW  1075.    (2) 


A  carrier,  governed  by  a  rule  that 
freight  shipped  direct  or  reconsigned 
for  delivery  would  be  held  In  ware- 
houses free  of  charge  for  not  exceed- 
ing three  days,  and  by  a  rule  that 
freight  In  carloads  which  was,  at  the 
request  of  consignee,  held  for  orders 
would  be  held  free  of  charge  for  ten 
days.  If  unloaded  from  cars  awaiting 
orders,  and  if  subsequently  ordered 
to  designated  points  the  freight 
would  be  held  subject  to  the  prior 
rule,  and  by  a  rule  declaring  that 
carload  freight  which  was  unloaded 
by  the  carrier  to  release  needed 
equipment  would  be  subject  to  the 
same  storage  charges  as  would  ac- 
crue under  car  demurrage  rules  and 
track  storage  charges,  etc,  received 
for  transportation,  with  Instructions 
to  notify  the  consignee,  a  carload  of 
flour.  The  consignee  ordered  two 
hundred  and  ten  sacks  of  the  three 
hundred  and  fifty  to  a  designated 
point  and  paid  accrued  freight 
charges  on  the  entire  amount.  The 
carrier,  on  directions  from  the  con- 
signee, removed  the  remaining  sacks 
to  a  terminal,  but  the  notice  of  their 
arrival  there  was  not  received  by  the 
consignee.  It  was  held  that  the  con- 
signee could  assume  that  the  car- 
rier, on  arrival  of  the  one  hundred 
and  forty  sacks,  would  hold  them 
free  of  charge  for  three  days,  and  if 
not  then  removed  would  store  them 
in  a  warehouse  at  his  expense,  and 
the  carrier  could  not  collect  demur- 
rage charges  merely  because  it  placed 
the  car  on  the  delivery  tracks  at  the 
terminal  awaiting  removal  by  the 
consignee  who  was  liable  only  for 
warehouse  charges.  Neustadt  v.  Le- 
high Valley  R.  Co.,  169  App.  Div.  667, 
144  NYS  911. 

74.  Dixon  v.  Central  of  Georgia 
R.  Co.,  110  Ga.  173,  36  SB  869;  Penn- 
sylvania Steel  Co.  v.  Georgia  R.,  etc.. 
Co.,  94  Ga.  636,  21  SB  677;  Seaboard 
Air-Line  R.  Co.  v.  Shackelford,  6  Ga. 
A.  395,  63  SB  252. 

76.  Hurd  v.  Hartford,  etc.,  Steam- 
boat Co.,  40  Conn.  48. 

76.  Hockfleld  v.  Southern  R.  Co., 
150  N.  C.  419,  64  SB  181,  134  AmSR 
945;  Southern  Pac.  Co.  v.  Redding, 
17  Tex.  Civ.  A  440,  43  SW  1061. 

77.  Southern  R.  Co.  v.  St.  Louis 
Hay,  etc.",  Co.,  214  U.  S.  297,  29  SCt 
678,  53  L.  ed.  1004;  Yazoo,  etc.,  R. 
Co.  V.  Searles,  85  Miss.  620.  37  S  939, 
68  LRA  715;  State  v.  Atchison,  etc.. 
R.  Co.,  176  Mo.  687,  76  SW  776,  63 
LRA  761. 

[a]  Wot  limited  to  actual  cost  of 
servloeB. — "If  the  stopping  for  In- 
spection and  reloading  is  of  some 
benefit  to  the  shipper  and  Involves 
some  service  by  and  expense  to  the 
railway  company,  we  do  not  think 
that  the  latter  is  limited  to  the 
actual   cost  of   that  privilege.     It  is 


justified  in  receiving  some  compen- 
sation in  addition  thereto.  A  car- 
rier may  be  under  no  obligations  to 
furnish  Bleeping  or  other  accommoda- 
tions to  its  passengers,  but  if  it  does 
so  it  is  not  limited  in  Its  charges  to 
the  mere  cost,  but  may  rightfully 
make  a  reasonable  profit  out  of  that 
which  It  does  furnish.  Especially  ts 
this  true  when,  as  here,  the  privilege 
is  in  no  sense  a  part  of  the  transpor- 
tation, but  outside  thereof."  South- 
ern R.  Co.  v.  St.  Louis  Hay,  etc,  Co- 
214  U.  S.  297,  301,  29  SCt  678.  63  L. 
ed.  1004. 

[b]  Delivery  on.  nnftttur  trans- 1 
A  statute  requiring  delivery  by  the 
Initial  carrier  of  freight  on  any  track 
It  owns,  leases,  or  uses,  or  can  use, 
does  not  prevent  such  initial  carrier 
from  assessing  a  reconsignment 
charge  for  delivering  a  shipment  on 
another  track  than  that  on  which  it 
was  originally  placed.  State  v.  Chi- 
cago, etc.,  R.  Co.,  176  Mo.  721,  75  SW 
888;  State  v.  Missouri  Pac.  R.  Co., 
176  Mo.  718,  76  SW  888:  State  v.  At- 
chison, etc,  R.  Co.,  176  Mo.  687.  75 
SW  776,  63  LRA  761. 

[c]  Delivery  at  sMmez*S!  waxe- 
hoose  at  Intermediate  point.— A  car- 
rier Is  entitled  to  compensation  In 
addition  to  the  actual  coat  involved 
In  taking  loaded  cars  in  transit  to 
the  shipper's  warehouses  at  an  inter- 
mediate point  for  unloading,  inspec- 
tion, and  reloading,  and  In  taking 
away  the  reloaded  cars,  whether  or 
not  the  carrier  is  under  any  obliga- 
tion to  extend  such  a  privilege  to 
shippers.  Southern  R.  Co.  v.  St. 
Louis  Hay,  etc.,  Co.,  214  U.  S.  297,  29 
SCt  878,  63  L.  ed.  1004  [rev  153  Fed 
728,   82   CCA  614]. 

78.  Hall  v.  London,  etc,  R.  Co., 
16  Q.  B.  D.  605. 

79.  Yazoo,  etc.,  R.  Co.  v.  Searles. 
86  Miss.  520,  87  S  989,  68  LRA  715; 
National  Tube  Works  Co.  v.  Balti- 
more, etc.,  R.  Co.,  4  Pa.  Cas.  361,  8 
A  6;  Pryce  v.  Monmouthshire  Canal, 
etc.,  Co.,  4  App.  Cas.  197. 

80.  See  infra  {  734  et  seq. 

61.  Interstate  Commerce  Commn. 
v.  Stlckney.  216  U.  S.  98,  30  SCt  66. 
64  L.  ed.  112  (holding  that  where 
the  terminal  charge  is  reasonable  it 
cannot  be  condemned,  nor  can  the 
carrier  charging  it  be  required  to 
change  it  because  prior  charges  of 
connecting  carriers  make  the  total 
rate  unreasonable);  Walker  v.  Kee- 
nan.  73  Fed.  766,  19  CCA  668  [rev  64 
Fed.   9921. 

88.  National  Tube  Works  Co.  v. 
Baltimore,  etc,  R.  Co.,  4  Pa.  Cas.  361. 
8  A  6;  Hall  v.  London,  etc.,  R.  Co.. 
16  Q.  B.  D.  505. 

83.  Southern  R.  Co.  v.  St  Louis 
Hay,  etc.,  Co..  214  U.  S.  297,  29  SCt 
678.  58  L.  ed.  1004;  State  v.  Florida 
Bast  Coast  R.  Co.,  69  Fla.  491.   68  S 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  limited  to  the  actual  cost  of  the  services  ren- 
dered.8* If  the  consignee  refuses  to  receive  the 
goods,  the  carrier  may  recover  from  the  consignor 
the  expense  of  returning  the  goods,  not  exceeding 
their  value.8*  So  if  freight  is  unloaded  for  the  con- 
signee at  unusual  hours. and  in  a  special  way,  so  as 
to  convenience  the  consignee  and  to  save  him  ex- 
pense, imposing  special  expense  on  the  earrier,  it 
has  a  right  to  charge  compensation  for  such  serv- 
ices in  addition  to  the  freight  rates,  where  it  had 
given  notice  to  the  consignee  that  extra  compensa- 
tion would  be  charged  for  such  services.8*  On  the 
other  hand,  the  carrier  is  not  entitled  to  a  terminal 
charge  in  addition  to  the  regular  charge  of  trans- 
portation, where  no  additional  service  is  rendered.81 
Nor  can  it  make  a  charge  for  extra  expense  caused 
by  the  negligent  act  of  its  own  agents.88  Where 
the  carrier  is  instructed  by  the  owner  of  a  shipment 
to  omit  a  service  or  the  performance  of  a  duty 
usually  incident  to  the  contract  of  carriage,  it  can- 
not demand  compensation  for  the  performance  of 
the  service  or  duty,  unless  it  is  a  serviee  or  duty 
required  by  law.89  The  carrier  is  not  entitled  to 
additional  charges  for  additional  services  rendered 
without  the  owner's  consent  by  reason  of  sending 
the  goods  to  their  destination  by  a  roundabout 
way.  Where  the  shipper  misrepresents  the  char- 
acter of  ftie  goods,  and  the  carrier,  without  notice 
or  knowledge  that  they  are  of  a  different  kind, 
accepts  the  goods,  and  fixes  and  accepts  the 
freight,  and  delivers  to  the  consignor  a  bill 
of   lading    on   the   basis   that   the   goods   are   of 


the  character  stated  by  the  consignor  '  when 
in  fact  the  goods  are  of  an  entirely  different 
character,  on  which  the  carrier  would  be  lawfully- 
entitled  to  charge  a  higher  rate  of  freight,  the  car- 
rier may,  on  discovering  this  fact  before  the  goods 
are  delivered  to  the  consignee  at  the  place  of  desti- 
nation, charge  the  excess  of  the  freight  against  the 
goods,  and  hold  the  shipment  until  the  additional 
charges  are  paid,81  although  there  is  apparent  au- 
thority to  the  contrary.82  Where  goods  are  deliv- 
ered beyond  their  destination  the  party  liable  for 
freight  is  not  required  to  pay  charges  beyond  the 
point  of  destination;93  and  acceptance  of  the  goods 
and  payment  of  freight  thereon  does  not  amount  to 
a  ratification  of  the  carrier's  act  in  transporting 
them  beyond  their  destination,  where  the  amount 
was  paid  under  protest  to  get  possession  of  the 
goods  which  defendant  wrongfully  withheld.9* 

[$  697]  3.  Charges  as  Affected  by  Transportation 
over  Several  Lines— «.  Charges  of  Each  Carrier  for 
Its  Own  Line.  Where  connecting  carriers  act  under 
joint  arrangement  as  to  rates,  each  is  entitled  to 
proportionate  compensation  out  of  the  charge  for 
the  entire  transportation.8*  But  in  an  ordinary  case 
of  receipt  by  one  carrier  for  transportation  to  a 
destination  beyond  its  own  line,  the  succeeding  car- 
rier to  whom  the  goods  are  offered  is,  in  the  absence 
of  statute  otherwise  providing,9*  in  the  same  situa- 
tion as  an  independent  carrier,  and  is  entitled  to 
freight  money  as  such,  regardless  of  any  contract 
of  the  initial  carrier  of  which  it  has  no  knowl- 
edge;97 and  especially  is  this  the  case  where  the 


761;   State  T.  Atlantic  Coast  Line  R 
Co..  61  Fla.  469,  60  S  186. 

84.  State  y.  Florida  East  Coast 
Une  R.  Co..  69  Fla.  491,  68  S  761. 

86.  Steamboat  Keystone  v.  Moles, 
28  Mo.  248,  76  AmD  123. 

88.  Illinois  Cent.  R.  Co.  v.  Good- 
rich. 163  111.  A.  268. 

87.  CarabloB  v.  Philadelphia,  etc., 
R  Co.,  4  F.  Cas.  No.  2.331,  4  Brewst. 
(Pa.)  563,  9  Phila.  (Pa.)  411;  Cox  v. 
Great  Eastern  R.  Co.,  L.  R.  4  C.  P. 
181;  Pegler  v.  Monmouthshire  R, 
etc.,  Co..  6  H.  &  N.  644,  158  Reprint 
266.  But  see  Walker  v.  Keenan.  73 
Fed.  755  [rev  64  Fed.  9921  (holding 
that  a  carrier  of  live  stock  may  di- 
vide into  two  or  more  items  the 
freight  charge,  one  item  covering  the 
transportation  and  the  other  the  use 
of  facilities  for  unloading  and  de- 
livery). 

88.  Southern  Express  Co.  v.  Fant 
Fish  Co.,  12  Ga.  A  447,  78  BE  197; 
Hendrix  v.  Wabash  R  Co.,  107  Mo. 
A  127,  80  SW  970. 

[a]  Servioes  rendered  neoessary 
by  default  of  oaarlec. — The  carrier  Is 
not  entitled  to  charge  for  services 
which  would  not  have  been  necessary 
except  for  its  own  default.  Southern 
Express  Co.  v.  Fant  Fish  Co.,  12  Ga. 
A  447,  78  SE  197. 

89.  Southern  Express  Co.  v.  Fant 
Fieh  Co.,  12  Ga.  A.  447,  78  SE  197. 

[a]  Season  for  rule.— "One  can 
not  collect  pay  for  service  rendered 
to  another  over  the  latter's  protest, 
unless,  in  the  performance  of  a  pub- 
lic duty,  the  service  is  of  such  a 
nature  that  its  omission  might  affect 
the  rights  of  others,  or  of  the  public. 
and  It  is  therefore  required  by  law." 
Southern  Express  Co.  v.  Fant  Fish 
Co.,  12  Ga.  A.  447,  78  SE  197. 

SO.  Jones  v.  Boston,  etc.,  R  Co., 
63  Me.  188:  Burlington,  etc.,  R.  Co. 
▼■  Chicago  Lumber  Co.,  15  Nebr.  390, 
1»  NW45L 

M.  Illinois  Cent.  R.  Co.  v.  Seltz, 
214  111.  860,  73  NE  685.  106  AmSR 
108;  Smith  v.  Flndley,  84  Kan.  816, 
<  P  871;  Missouri,  etc.,  R.  Co.  v. 
Trinity  County  Lumber  Co.,  1  Tex. 
Civ.  A  553,  21  SW  290. 

M.  U.  S.  Express  Co.  v.  Koerner, 
65  Minn.  540,  68  NW  181,  33  LRA 
600;  Baldwin  v.  Liverpool,  eta,  SS. 


Co.,  74  N.  T.  126,  30  AmR  277;  Hol- 
ford  v.  Adams,  »  N.  Y.  Super.  471 
(last  two  cases  holding  that  the  car- 
rier Is  not  entitled  to  additional 
charges  by  reason  of  the  fact  that 
the  value  of  the  goods  Is  greater 
than  that  named  in  the'bill  of  lading, 
even  though  the  usual  freight  rate  is 
measured  to  some  extent  by  the 
value  of  the  goods,  as  the  liability 
of  the  carrier  is  limited  to  the  value 
specified  In  the  hill  of  lading). 

88.  Wlchman  v.  Atlantic  Coast 
Line  R.  Co.,  100  S.  C.  188,  84  SE  420. 

84.  Wlchman  v.  Atlantic  Coast 
Line  R.  Co.,  100  S.  C.  138,  84  SE  420. 

88.  Ackley  v.  Chicago,  etc.,  R.  Co., 
26  Wis.  252. 

88.  See  statutory  provisions;  and 
infra  note  99  Tal. 

97.  U.  S.— Patten  v.  Union  Pac.  R. 
Co.,  29  Fed.  690. 

Aht. — Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  534,  24  S  661  (recog- 
nizing the  rule). 

Ark. — Loewenberg  v.  Arkansas, 
etc.,  R  Co.,  66  Ark.  439,  19  SW  1051. 

Colo. — Price  v.  Denver,  etc.,  R.  Co., 
12  Colo.  404,  21  P  188. 

Ga. — Goodin  v.  Southern  R.  Co..  125 
Ga.  630,  64  SE  720,  6  LRANS  1054,  5 
AnnCas  573  and  note. 

Ky. — Thomas  v.  Frankfort,  etc.,  R. 
Co.,  116  Ky.  879,  76  SW  1092,  2«  KyL 
1061. 

Mass. — Crossan  v.  New  York,  etc., 
R.  Co.,  149  Mass.  196.  21  NE  367,  14 
AmSR  408,  8  LRA  766. 

Mich. — Detroit,  etc.,  R.  Co.  v.  Mc- 
Kenzle,  43  Mich.  609,  5  NW  1081. 

N.  C. — Mount  Pleasant  Mfg.  Co.  v. 
Cape  Fear,  etc.,  R.  Co.,  106  N.  C.  207, 
10  SE  1046. 

S.  C. — Hardaway  v.  Southern  R. 
Co.,  90  S.  C.  475,  73  SE  1020,  AnnCas 
1913D  266;  Smith  v.  Southern  R  Co., 
89  S.  C.  415,  71  SE  989;  Lewis  v. 
Richmond,  etc.,  R  Co.,  25  S.  C.  249. 

Tenn. — Sumner  v.  Southern  R. 
Assoc.,  7  Baxt.  345,  32  AmR  666. 

Tex. — Texas  Mexican  R.  Co.  v. 
Reed.  56  Tex.  Civ.  A.  462,  121  SW 
519;  San  Antonio,  etc.,  R.  Co.  v.  Clem- 
ents, 20  Tex.  Civ.  A.  398,  49  SW  913. 

Wash. — Moses  v.  Port  Townsend 
Southern  R.  Co.,  6  Wash.  595,  82  P 
488. 

Wis.— Schneider  v.  Evans,  26  Wis. 


241,  3  AmR  56. 

"Under  the  common  law  rule,  as 
settled  by  the  adjudications  In  this 
country,  a  connecting  carrier  is  not 
bound  to  comply  with  the  contract 
as  to  freight  rates  fixed  by  the  car- 
rier issuing  a  through  bill  of  lading, 
and  is  not  responsible  to  the  shipper 
for  mistakes  made  in  the  bill  of  lad- 
ing, unless  the  contracting  carrier, 
in  Issuing  the  bill  of  lading,  acted 
not  only  for  itself,  but  as  agent  for 
the  connecting  carrier  under  author- 
ity express  or  implied.  If  by  the  bill 
of  lading  the  Initial  carrier,  without 
authority  from  the  connecting  car- 
rier, agrees  to  transport  goods'  for 
less  than  the  regular  rates  of  the 
connecting  carrier,  such  connecting 
carrier  may  nevertheless  collect  its 
usual  rates."  Reynolds  v.  Seaboard 
Air  Line  R  Co.,  81  S.  C.  383,  385,  62 
SE  445. 

fa]  Aooeptanoe  of  goods  not  a 
ratiaeatloa  The  acceptance  by  a 
railroad  company  of  cars  of  freight 
from  the  initial  carrier  thereof  does 
not  operate  as  a  ratification  of  an 
oral  contract  between  the  initial  car- 
rier and  the  consignor  to  parry  the 
goods  for  less  than  the  usual  rate. 
Thomas  v.  Frankfort,  etc,  R  Co.,  116 
Ky.  879,  76  SW  1093,  26  KyL  1061. 

[b]  (roods  to  be  oazrled  over  an- 
other line.-  If  the  connecting  carrier 
has  notice  of  a  contract  of  the  ship- 
per that  the  goods  shall  be  carried 
over  another  Tine  it  cannot  recover 
Its  charges,  as  the  goods  were  re- 
ceived without  authority.  Withers 
v.  Macon,  etc.,  R.  Co.,  85  Ga.  273; 
Llefert  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  67  SW  899. 

[cj  Knowledge  of  terms  of  con- 
tract.— If  the  waybill  delivered  to 
the  connecting  carrier  shows  the  con- 
tract under  which  the  first  carrier 
undertook  to  transport  the  goods,  the 
connecting  carrier  will  be  bound 
thereby.  Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  634,  24  S  561. 

[d]  Defense  against  preceding 
carrier  when  Immaterial.— The  con- 
necting carrier  not  being  responsible 
for  any  fault  of  the  preceding  car- 
rier may  recover  its  own  charges, 
although  the  owner  would  have  had  a 
defense  as  against  the  preceding  car- 


444     [IOC.  J.] 


CARRIERS 


[§§  697-698 


initial  carrier  has  charged  a  rate  lower  than  that 
fixed  by  the  railroad  commission.98  If  the  first  car- 
rier has  contracted  for  the  rate  for  the  entire  trans- 
portation, and  the  charges  exacted  by  connecting 
carriers  are  such  as  to  render  the  entire  charge 
greater  than  that  contracted  for,  the  remedy  of  the 
consignor  or  owner  is  against  the  carrier  with  whom 
the  contract  was  made.  If  there  is  a  contract  for 
a  through  rate  which  is  binding  on  the  last  carrier, 
the  consignee  is  entitled  to  the  goods  on  tendering 
the  agreed  rate.1 

[{  698}  b.  Advancement  of  Charges  to  Preceding 
Carrier.  A  connecting  carrier  is  under  no  obligation 
to  make  advances  for  charges  paid  by  a  preceding 
carrier  or  to  give  credit  therefor,  even  though  it  is 
customary  so  to  do,3  and,  without  paying  the  pre- 
ceding carrier's  charges,  it  may  be  regarded  as  the 
agent  of  the  preceding  carrier  to  collect  such 
charges,1  although  in  this  event  the  charges  are  due 
to  the  preceding  carrier  and  not  to  the  connecting 
carrier.  Nevertheless  a  connecting  carrier  may 
advance  the  charges  of  the  preceding  carrier,,  includ- 
ing charges  which  the  preceding  carrier  may  have 
already  advanced  in  the  same  way,  and  demand  the 
full  amount  of  its  own  charges  and  the  advance- 
ments at  the  end  of  the  transportation,'  unless  it 


has  notice  or  knowledge  that,  in  the  particular  case, 
the  charge  of  the  preceding  carrier  is  unlawful." 
This,  it  is  said,  is  a  right  long  sanctioned  by  law 
and  custom,  and  is  founded  on  public  convenience 
and  common  sense.7  The  doctrine  applies  notwith- 
standing the  goods  were  carried  over  lines  different 
from  those  contracted  for,8  provided  the  connecting 
carrier  had  no  knowledge  or  notice  of  the  agreement 
between  the  owner  of  the  goods  and  the  initial  car- 
rier as  to  a  different  routing  of  the  goods.8  But 
if  the  connecting  carrier  has  knowledge  that  the 
charges  to  the  point  of  destination  have  been  paid 
to  the  initial  carrier,  it  is  not  justified,  without  ex- 
press authority  from  the  consignee,  in  paying 
charges  claimed  by  preceding  carriers,10  especially 
where  no  question  as  to  the  correctness  of  the  rate 
or  the  amount  charged  by  the  initial  carrier  is 
raised;11  and  the  same  is  true  if,  although  not  hav- 
ing actual  notice,  it  has  knowledge  of  facts  which 
should  put  it  on  inquiry  and  whioh,  if  followed  up, 
would  lead  to  such  notice.11 

Services  not  part  of  transportation.  The  con- 
necting carrier  is  not  entitled  to  insist  on  payment 
.of  charges  advanced  for  services  not  constituting  a 
part  of  the  transportation  of  the  particular  con- 
signment.13   So,  where  the  goods  have  reached  the 


rier  had  the  contract  been  for  the 
entire .  transportation.  Sumner  v. 
Walker,  30  Fed.  261;  Vaughan  v. 
Providence,  etc.,  R.  Co.,  13  R.  I.  B78. 

98.  Texas  Cent.  R.  Co.  v.  Kerns, 
(Tex.  Civ.  A.)  108  8W  187,  188  (where 
it  was  said:  "To  rule  otherwise 
would  be  to  give  legal  sanction  to 
the  illegality  of  the  contract  made 
by  the  Initial  carrier  in  the  first  in- 
stance"). 

S«.  Ark. — Little  Rock,  etc.,  R.  Co. 
v.  Daniels,  49  Ark.  862,  6  SW  684. 

Go. — Qoodin  v.  Southern  R.  Co., 
125  Ga.  630,  636,  54  SB  720,  6  LRA 
NS  1054,  5  AnnCas  673  [quot  Cyc). 

La. — Tardos  v.  Chicago,  etc.,  R. 
Co.,  36  La.  Ann.  16;  Hatchett  v.  The 
Steamer  Compromise,  13  La.  Ann. 
783,  68  AmD  782. 

Mo. — Wells  v.  Thomas,  27  Mo.  17, 
72  AmD  228. 

N.  Y. — Tugman  v.  National  S3.  Co., 
76  N.  T.  207  [rev  106  U.  S.  118,  1 
SCt  58,  27  L.  ed.  87]. 

N.  C. — Mt.  Pleasant  Mfg.  Co.  v. 
Cape  Fear,  etc.,  R.  Co.,  106  N.  C.  207, 
10  SB  1046. 

S.  C. — Reynolds  v.  Seaboard  Air 
Line  R.  Co..  81  S.  C.  383,  62  SB  446. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Louisville,  etc.,  R  Co.,  98  Va.  776, 
37  SB  310. 

[a]  Statutory  change  of  rule.— In 
South  Carolina,  under  a  statute  mak- 
ing each  carrier  the  agent  of  its  con- 
necting carrier,  and  providing  that  a 
through  contract  of  shipment  shall 
be  the  contract  of  each  carrier,  a 
connecting  carrier,  acting  on  a 
through  bill  of  lading  Issued  by  the 
Initial  carrier  for  an  intranstate  ship- 
ment. Is  a  party  to  the  contract  and 
is  liable  to  the  shipper  for.  exacting 
excessive  freight  rates.  Reynolds  v. 
Seaboard  Air  Line  R.  Co.,  81  S.  C. 
283,  62  SB  445. 

1.  Evansvllle,  etc.,  R.  Co.  v. 
Marsh,  67  Ind.  606. 

a.  Southern  Indiana  Express  Co. 
v.  U.  S.  Express  Co..  88  Fed.  659  [aft* 
92  Fed.  1022,  86  CCA  172]-  Oregon 
Short  Line,  etc.,  R.  Co.  v.  Northern 
Pac  R.  Co.,  61  Fed.  465  [aff  61  Fed. 
158,  9  CCA  409];  Baltimore,  etc.,  R. 
Co.  v.  Adams  Express  Co.,  22  Fed. 
404;  Baltimore,  etc.,  R.  Co.  v.  Adams 
Express  Co.,  22  Fed.  32. 

Discrimination  by  advancing  to 
some  but  not  to  all  see  Infra  i  773. 

a.  Travis  v.  Thompson,  37  Barb. 
(N.  T.)  236. 

[a]  "Failure  to  collect  entire 
ehartres  at  and  at  transportation. — 
(1)  The  last  carrier  may  become  lia- 


ble to  the  preceding  carrier  In  ac- 
cordance with  custom  for  falling  to 
collect  the  entire  charges  at  the  end 
of  the  transportation.  Lee  v.  Salter, 
Lalor  (N.  Y.)  163.  (2)  But  the  last 
carrier  does  not  become  liable  to  the 
preceding  carrier  until  the  goods  are 
actually  received  by  it.  New  York, 
etc.,  R.  Co.  v.  National  SS.  Co.,  137 
N.  Y.  23.  32  NE  993. 

4.  Gould  v.  Newbnryport  R.  Co., 
14  Gray  (Mass.)  472. 

6.  U.  S. — Wabash  R  Co.  v.  Pearce, 
192  U.  S.  179,  24  SCt  231,  48  L  ed. 
397. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Southern  Flour,  etc.,  Co.,  138  Ga.  604, 
75  SB  654;  Georgia  R.,  etc.,  Co.  v. 
Murrah,  85  Ga.  343.  11  SB  776. 

111.— Blssel  v.  Price.  16  111.  408. 

Mo. — Berry  Coal,  etc..  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  116  Mo.  A  214,  92 
SW  714;  Glover  v.  Cape  Girardeau, 
etc.,  R.  Co.,  95  Mo.  A  369,  69  SW 
599;  Armstrong  v.  Chicago,  etc.,  R. 
Co..  62  Mo.  A.  639. 

N.  Y. — Merrick  v.  Gordon.  20  N.  Y. 
93;  Travis  v.  Thompson,  37  Barb. 
236;  New  York  Cent.,  etc.,  R.  Co.  v. 
Well,  65  Misc.  179,  183,  119  NYS  676 
[quot  Cyc]. 

Okl. — Gault  Lumber  Co.  v.  Atchi- 
son, etc.,  R.  Co..  37  Okl.  24,  130  P  291. 

Pa. — Baltimore,  etc.,  R.  Co.  v. 
Samuel,  48  Pa.  Super.  274. 

Tenn. — White  v.  Vann,  6  Humphr. 
70.  44  AmD  294. 

And  see  Southern  Pac.  Co.  v.  Lara- 
bee,  89  Kan.  608,  610.  132  P  205  [cit 
Cyc]. 

[a]  Hot  a  sura  volunteer.— In 
making  payment  to  a  connecting  car- 
rier of  its  freight  charges,  the  car- 
rier is  not  a  mere  volunteer.  Wa- 
bash R.  Co.  v.  Pearce.  192  U.  S.  179, 
24  SCt  231,  48  L.  ed.  897. 

[b]  SuorogattoBw—As  to  the  pre- 
ceding charges  advanced,  the  last 
carrier  is  subrogated  to  the  rights  of 
the  preceding  carrier  and  may  re- 
cover therefor,  although  it  Itself  has 
not  completed  its  contract.  Western 
Transp.  Co.  v.  Hoyt,  69  N.  Y.  230,  25 
AmR  175. 

[c]  The  right  of  action  for  the 
charges  advanced  In  such  case  is  in 
the  carrier  who  has  advanced  them. 
Chicago,  etc.,  R.  Co.  v.  Hall,  69  111. 
A.  497. 

6.  Berry  Coal,  etc..  Co.  v.  Chi- 
cago, etc.,  R.  Co..  116  Mo.  A.  214,  92 
SW  714  (holding  further  that,  while 
it  must  act  in  good  faith  toward  the 
consignee,  it  is  not  bound  to  Investi- 
gate at  Its  own  trouble  and  expense 


the  merits  of  an  apparently  just 
claim  preferred  by  a  preceding  car- 
rier). 

7.  New  York  Cent.,  etc..  R.  Co.  v. 
Weil,  66  Misc.  179,  119  NYS  676. 

8.  Seaboard  Air  Line  R  Co.  v. 
Southern  Flour,  etc.,  Co.,  138  Ga.  604, 

75  SB  654;  Georgia  R..  etc.,  Co.  ▼. 
Murrah,  85  Ga.  343,  11  8E  779;  Glover 
v.  Cape  Girardeau,  etc.,  R.  Co.,  45 
Mo.  A.  369,  69  SW  699. 

9.  Seaboard  Air  Line  R.  Co.  v. 
Southern  Flour,  etc.,  Co.,  138  Ga.  604, 

76  SE  664. 

10.  Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  534,  24  S  661.  See  also 
American  Nat.  Bank  v.  Georgia  R 
Co.,  96  Ga.  665,  23  SE  898,  61  AmSR 
155  (holding  that,  where  goods  were 
shipped  on  a  through  contract  of 
shipment  over  the  lines  of  several 
connecting'  railway  companies  and 
the  last  of  these  companies  accepted 
the  goods  from  the  next  preceding 
carrier  with  notice  that  the  Initial 
carrier  had  issued  to  the  consignor 
a  through  bill  of  lading  reciting  that 
the  entire  freight  charges  had  been 
prepaid,  although  the  notice  was  also 
to  the  effect  that  this  recital  was 
erroneous,  yet  where,  under  these  cir- 
cumstances, such  last  connecting 
carrier  paid  the  freight  charges 
which  had  accrued  up  to  the  time  it 
took  charge  of  the  consignment.  It 
did  so  at  its  own  risk,  relatively  to 
the  rights  of  an  Innocent  person  who 
had  taken  from  the  consignor  a  bill 
of  lading  duly  Indorsed,  in  the  belief 
that  the  freight  had  been  actually 
prepaid,  and,  on  the  faith  of  such 
belief,  had  accepted  as  cash  a  draft 
drawn  by  the  consignor  on  the  con- 
signee, to  which  draft  the  bill  of  lad- 
ing was  attached,  as  was  -usual  In 
the  course  of  such  transactions). 

11.  Converse  Bridge  Co.  vt  Col- 
lins. 119  Ala.  634,  24  8  661. 

19.  Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  684,  24  8  661. 

[a]  Thus,  where  a  carrier  pre- 
sented to  a  preceding  carrier  a  bill 
of  lading  marked  in  one  place  "Pre- 
paid." and  in  another  "Collect."  and 
the  freight  had  been  prepaid,  but  ttat 
waybill  did  not  show  It,  It  was  held 
that  the  last  carrier  was  charged 
with  knowledge  putting  it  on  inquiry 
which  would  have  led  to  notice  of 
prepayment,  and  hence,  on  receiving 
the  shipment,  it  was  not  Justified  In 
paying  preceding  charges.  Converse 
Bridge  Co.  v.  Collins.  119  Ala.  634,  24 
S  561. 

13.    Robinson  v.  Dover,  etc.,  R  Co.. 


For  later  oaaes,  developments  and  ehaage*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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destination  contemplated  in  the  original  contract  of 
shipment,  and  another  carrier,  a  volunteer,  under- 
takes to  transport  them  from  the  depot  of  the  last 
earner  to  the  place  of  business  of  the  consignee,  it 
has  no  right  to  pay  the  charges  and  collect  them 
from  such  consignee.1*14 

[i  699]  4.  Who  Liable  for  Charges14— a.  Con- 
signor. The  consignor  with  whom  the  contract  of 
shipment  is  made  is  primarily  liable  for  the  pay- 
ment of  the  freight  charges,  whether  he  m  the  owner 
of  the  goods  or  not.15  A  contract  to  pay  freight  is 
to  be  implied  from  the  mere  fact  that  the  consignor 
has  placed  the  goods  with  the  carrier  for  the  pur- 
pose of  being  carried  to  their  destination.16  This 
liability  is  discharged  only  by  full  payment  by  the 
consignor  or  the  consignee."  Acceptance  by  the 
consignee,  although  accompanied  by  an  undertaking 
to  pay  the  charges,  does  not,  it  has  been  said,  dis- 
charge the  consignor  from  liability  to  the  carrier;1* 


the  two  contracts  are  held  to  be  independent,  and 
not  inconsistent  one  with  the  other.10  So  the  lia- 
.  bility  of  the  consignor  for  freight  is  not  affected  by 
the  fact  that  the  consignee  was  under  bond  to  the 
terminal  carrier  to  pay  the  freight,20  nor  by  the 
fact  that  the  consignee  reconsigned  the  goods  after 
sale  and  after  delivery  to  the  carrier  by  the  con- 
signor.21 The  carrier  may  even  waive  its  lien  on 
the  goods  by  delivering  them  to  the  consignee  and 
still  hold  the  consignor  liable  on  the  contract  of 
shipment.22  Even  though  the  bill  of  lading  provides 
for  delivery  of  the  goods  to  the  consignee  on  his 
paying  freight,  the  consignor  remains  liable  on  the 
contract.28  However,  it  may  be  shown  by  parol  that 
it  was  understood  between  the  parties  that  the 
freight  should  be  paid  by  the  consignee  or  another.*4 
[T  700]  b.  Consignee— -(1)  In  General.  There  is 
no  contractual  relation  between  the  carrier  and  the 
consignee  by  the  mere  designation  of  the  latter  as 


99  Ga.  480,  27  SE  713;  Steamboat  Vir- 
ginia v.  Kraft,  25  Mo.  76. 

13J4.  Kansas  City  Transfer  Co.  v. 
Xelswanger,  18  Mo.  A.  103. 

14.  Varaoaa  liable  for  freight  on 
roods  shinned,  by  water  see  Shipping 

15.  U.  S.— Portland  Flouring  Mills 
v.  British,  etc..  Mar.  Ins.  Co.,  ISO  Fed. 
860,  65  CCA  344  [aft  124  Fed.  850]. 

Ala. — Central  of  Georgia  R  Co.  v. 
Birmingham  Sand,  etc.,  Co.,  9  Ala.  A. 
419,  424,  64  S  202   [clt  Cyc]. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Gramllng,  97  Ark.  853,  356,  138 
SW  1129  [clt  Cycl. 

Ga. — Southern  ft.  Co.  v.  Born  Steel 
Range  Co.,  126  Ga.  527,  56  SE  173; 
Carter  v.  Southern  R.  Co.,  Ill  Ga.  38, 
36  SB  308.  50  UU  254. 

Hawaii. — Parke  v.  Austin,  3  Hawaii 
586. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box,  etc-  Co.,  48  Ind.  A.  647. 
94  NE  906,  96  NE  28. 

Me. — Holt  v.  Westcott,  43  Me.  445, 
69  AniD  74. 

Mass. — Wooster  v.  Tarr,  8  Allen 
270,  85  AmD  707;  Blanchard  v.  Page, 
8  Gray  281. 

N.  J. — Brie  R.  Co.  v.  Wanaque 
Lumber  Co.,  75  N.  J.  L.  878.  879,  69 
A  168  [clt  Cyc];  New  Jersey  Cent.  R. 
Co.  v.  MacCartney,  68  N.  J.  L.  166, 
52  A  576;  Grant  v.  Wood,  21  N.  J.  L. 
292,  47  AmD  162. 

N.  Y. — Gllson  v.  Madden,  1  Lans. 
172;  Pennsylvania  R.  Co.  v.  Titus,  156 
App.  Dlv.  830.  142  NTS  43  [rev  on 
other  grounds  216  N.  T.  17.  109  NE 
857]. 

Pa. — Baltimore,  etc.,  R.  Co.  v. 
Samuel,  48  Pa.  Super.  274. 

S.  C. — Hayward  v.  Mlddleton.  14  S. 
C.  L.  121,  16  AmD  616,  8  S.  C.  L.  186. 

Tex. — Chicago,  etc.,  R.  Co.  v. 
Floyd,  (Civ.  A.)  161  SW  954;  Keeling 
v.  Connally,  (Civ.  A)  167  SW  282, 
233£cit  Cyc). 

W7  Va.— Coal,  etc.,  R.  Co.  v.  Bucfc- 
hannon  River  Coal,  etc.,  Co.,  87  SE 
376;  Baltimore,  etc^,  R.  Co.  v.  Luella 
Coal,  etc.,  ro.,  74  W.  Va.  289,  81  SE 
1044,  52  LRANS  398  and  note. 

Eng. — Sanders  v.  Vanzeller,  4  Q. 
B.  26?,  45  ECL  260,  114  Reprint  897; 
Moore  v.  Wilson,  1  T.  R.  669,  99  Re- 
print 1306. 

Alta. — Canadian  Pac.  R.  Co.  v. 
Watts,  20  DomLR  607,  30  WestLR 
126,  7  WeatWkly  786. 

[a]  Seasons  for  rule.— (1)  "The 
shipper  or  consignor,  whether  the 
owner  of  the  goods  shipped  or  not, 
is  the  party  with  whom  the  owner 
or  master  eDters  Into  the  contract  of 
affreightment.  It  Is  he -that  makes 
the  bailment  of  the  goods  to  be  car- 
ried, and,  as  the  bailor,  he  Is  liable 
for  the  compensation  to  be  paid 
therefor."  Wooster  v.  Tarr.  8  Allen 
(Mass.)  270,  271,  86  AmD  707.  (2) 
One  who  employs  another  to  perform 
a  service  for  him  is  liable  to  pay  him 
a  reasonable'  compensation  for  his 
labor,  and  the  consignor's  liability 
for  freight  Is  not  affected  by  the  fact 
that  the  goods  are  delivered  and  that 


the  consignee  may  become  so  liable 
by  receiving  the  goods.  Hayward  v. 
Mlddleton.  14  S.  C.  L.  121.  16  AmD 
616,  8  S.  C.  L.  186.  (3)  "The  goodB 
are  only  an  additional  security  for 
the  freight,  and  the  responsibility  of 
the  owner  or  shipper  of  them  for 
freight  remains  entire."  Parke  v. 
Austin,  3  Hawaii  586,  587. 

[b]  BspeoUlly  Is  this  mis  ap- 
plloabla,  ''where,  as  here,  the  carrier 
receives  the  shipment  from  the  con- 
signor without  knowledge  or  notice 
that  he  or  it  is  acting  as  the  agent 
of  another,  It  will  be  held  that  the 
carrier  received  the  shipment  on  the 
faith  of  an  implied  promise  on  the 
part  of  the  consignor  to  pay  the  law- 
ful freight  charges  in  the  event  the 
consignee  refuses  to  accept  the  ship- 
ment and  pay  the  charges,  and  the 
consignor  cannot  escape  liability 
therefor  by  subsequently  informing 
the  carrier,  after  the  consignee  has 
refused  to  accept  the  shipment,  that 
he  was  not  acting  in  his  own  behalf 
and  on  his  own  account,  but  was 
acting  as  the  agent,  or  in  behalf  of 
another  In  making  the  shipment;  in 
other  words,  the  consignor  cannot 
change  or  escape  his  liability  as  such 
after  entering  into  the  contract  of 
shipment,  and  dealing  with  the  car- 
rier as  the  consignor,  by  notifying 
the  carrier  after  his  shipment  has 
been  carried  to  its  destination  and 
rejected  by  tbe  consignee  that  he 
was  acting  merely  as  the  agent  of 
the  true  consignor,  when  that  fact 
was  not  previously  disclosed  in  the 
transaction."  Cincinnati,  etc.,  R.  Co. 
v.  Vredenburgh  Saw  Mill  Co.,  13  Ala. 
A.  442,  446,  69  S  228. 

16.  Chicago,  etc.,  R.  Co.  v.  Floyd, 
(Tex.  Civ.  A.)  161  SW  964;  Canadian 
Pac.  R.  Co.  v.  Watts,  (Alta.)  20  Dom 
LR  607,  30  WeBtLR  126,  7  WestWkly 
785. 

17.  Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 
94  NE  906,  96  NE  28;  Union  Pac.  R. 
Co.  v.  W.  L.  Stlckel  Lumber  Co.,  99 
Nebr.  564,  156  NW  1082. 

[a]  Minn  to  collect  fall  amount 
fixed  by  tariff. — Where  the  carrier 
falls  to  collect  the  full  amount  of 
freight  charges  as  fixed  by  the  tariffs 
on  tile  In  the  office  of  the  Interstate 
commerce  commission.  It  must  look 
to  the  consignor  who  Is  also  the  con- 
signee named  in  the  bill  of  lading 
for  any  balance  due  thereon.  Union 
Pac.  R.  Co.  v.  W.  L.  Stlckel  Lumber 
Co.,  99  Nebr.  564,  156  NW  1082. 

18.  New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  166,  52  A 
675;  Coal,  etc.,  R.  Co.  v.  Buckhannon 
River  Coal,  etc.,  Co.,  (W.  Va)  87  SE 
376. 

19.  New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  165.  52  A 
675. 

80.  Coal,  etc.,  R.  Co.  v.  Buckhan- 
non River  coal,  etc.,  Co.,  (W.  Va.)  87 
SE  376. 

31.  Coal,  etc.,  R.  Co.  v.  Buckhan- 
non River  Coal,  etc.,  Co.,  (W.  Va.)  87 
SB  876. 


99.  Portland  Flouring  Mills  Co.  v, 
British,  etc.,  Mar.  Ins.  Co.,  130  Fed. 
860.  65  CCA  344  [all  124  Fed.  865]; 
St.  Louis  Southwestern  R.  Co.  v. 
Gramllng,  97  Ark.  358,  133  SW  1129; 
Wooster  v.  Tarr,  8  Allen  (Mass.)  270, 
86  AmD  707-  Coal,  etc.,  R.  Co.  v. 
Buckhannon  River  Coal,  etc.,  Co.,  (W, 
Va.)  87  SE  376.  See  also  Atlas  SS. 
Co.  v.  Colombian  Land  Co.,  102  Fed. 
368,  42  CCA  398  (holding  that  the 
fact  that  a  carrier  accepted  a  con- 
signee's paper,  in  lieu  of  cash,  for 
freight,  knowing  that  the  consignee 
was  acting  for  another,  does  not  con- 
stitute such  an  election  to  hold  the 
consignee  as  will  deprive  the  carrier 
of  its  remedy  against  the  consignor 
on  the  dishonor  of  the  paper). 

23.  Me.— Holt  v.  Westcott,  48  Me. 
445,  69  AmD  74. 

N.  J. — New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68.  N.  J.  L.  165,  62  A 
676;  Grant  v.  Wood,  21  N.  J.  L.  292, 
47  AmD  162. 

N.  C. — Spencer  v.  White,  28  N.  C. 
236. 

Pa. — Layng  v.  Stewart,  1  Watts  & 
S.  222;  Collins  v.  Union  Transp.  Co., 
10  Watts  384;  Pennsylvania  R.  Co.  V. 
Flaccus  Glass  Co.,  22  Pa.  Dist.  497. 

W.  Va. — Coal,  etc.,  R.  Co.  v.  Buck- 
hannon River  Coal,  etc,  Co.,  87  SB 
376. 

Eng. — Sanders  v.  Vanxeller,  4  Q.  B. 
260,  45  ECL  260,  114  Reprint  897; 
Great  Western  R.  Co.  v.  Bagge,  15 
Q.  B.  D.  625.  Compare  dicta  to  the 
contrary  in  Moorsom  v.  Kymer,  2  M. 
&  S.  803,  105  Reprint  395;  Drew  v. 
Bird,  M.  &  M.  156,  22  ECL  492. 

[a  J  limitation  of  rait. — I n  Thomas 
v.  Snyder,  39  Pa.  317,  322,  the  prlncl- 

Ele  stated  in  the  text  is  recognised, 
ut  it  was  held  that,  where  a  ship- 
per consigned  coal  to  D  or  his  as- 
signs, "he  or  they  paying  the  freight 
for  the  said  coal,"  directing  in  the 
bill  of  lading,  at  the  request  of  the 
owner  of  the  vessel  in  which  the  coal 
was  shipped,  "freight  payable  to 
[such  owner],"  the  last  phrase 
quoted,  being  very  unusual  in  a  bill 
of  lading  and  inserted  by  particular 
direction  of  the  owner  of  the  boat, 
when  taken  in  connection  with  the 
customary  clause  as  to  payment  of 
freight,  was  meant  to  prevent  the 
payment  of  the  freight  to  the  master 
of  the  boat  and  to  secure  it  to  him 
as  the  owner  of  the  boat;  and  where 
the  coal  was  delivered  to  the  as- 
signees of  D,  who  at  the  time  were 
able  and  willing  to  pay  the  freight, 
and  neither  the  owner,  his  agent,  nor 
anyone  for  him  was  present  to  re- 
ceive It,  and  by  the  subsequent  fail- 
ure of  the  assignees  it  was  lost,  the 
owner  was  not  entitled  to  recover 
the  freight  from  the  shipper  of  the 
coal.  This  clause  is  considered  "a 
condition  precedent,  Intended  only 
for  the  benefit  of  the  carrier,  and  If 
he  deliver  goods  without  receiving 
freight,  he  may  recover  It  of  the  con- 
signor even  if  he  were  owner  of  the 
goods." 
34.    Wayland  v.  Moaely,  6  Ala.  430, 


446     [10  C.  J.] 


CARRIERS 


[§§  700-701 


consignee  which  obligates  him  to  receive  the  goods 
or  to  pay  the  freight  charges,25  and  he  is  not  liable 
therefor  in  the  absence  of  an  agreement  express  or 
implied.**  Where  a  consignee,  in  a  bill  of  lading 
stipulating  that  the  owner  or  the  consignee  shall 
pay  the  freight,  assigns  the  bill  of  lading  before  de- 
livery, and  the  carrier  makes  delivery  to  the  assignee 
who  purchased  the  goods  from  the  consignee,  the 
consignee  is  not  liable  for  the  freight, w  unless  the 
assignee  receives  the  goods  as  his  agent.*8  But  a 
consignee  who  agrees  that  goods  shipped  to  him, 
in  which  an  understood  charge  is  made,  shall  be 
shipped  C.  O.  D.,  in  effect  agrees  that  he  will  pay 
the  charge  and  that  the  shipper  or  his  agent  will 
retain  possession  until  the  payment  is  made.2*  Re- 
ceipt of  the  goods  by  the  consignee  and  part  pay- 
ment and  refusal  to  pay  the  balance  of  the  charge 
raises  an  implied  contract  to  pay  such  balance.10 
The  consignee  will  be  liable  for  freight  charges  by 
acceptance  of  the  goods  shipped  under  a  bill  of 
lading  which  contains  the  stipulation  that  the  con- 
signee shall  pay  the  freight,  or  any  similar  pro- 
vision, or  even  in  the  absence  of  such  bill  of  lading 
in  case  he  accepts  the  goods  knowing  that  the  car- 


rier looks  to  him  for  payment  and  waives  its  lien 
by  delivery  of  the  goods ;"  and  the  consignee  should 
not  be  permitted  to  claim  that  he  has  no  interest 
in  the  property  and  compel  the  carrier  to  look  to 
others  for  payment  of  the  freight.82 

[4  701]  (2)  Consignee  as  Agent.  A  consignee  is 
not  liable  for  freight  charges  on  goods  consigned  to, 
and  received  by,  him  as  agent,  where  his-  agency  was 
known  to  the  carrier  when  the  goods  were  delivered, 
and  the  shipping  contract  contained  no  stipulation 
that  the  consignee  should  pay  the  freight.**  But 
he  will  be  liable  even  though  he  received  them 
merely  in  the  capacity  of  factor  or  agent,  where  at 
the  time  of  delivery  he  did  not  inform  the  carrier, 
and  the  carrier  did  not  have  knowledge  or  notice 
before  delivery  that  he  was  merely  a  factor  or 
agent,  and  that  his  acceptance  would  be  in  that 
capacity;*4  and  under  these  circumstances,  where 
the  carrier  has  made  a  mistake  as  to  the  amount  of 
charges,  it  is  not  precluded  by  delivery  of  the  goods 
and  acceptance  of  a  less  amount  of  freight  than 
due  under  the  interstate  tariffs  from  collecting  the 
balance  due  from  the  consignee,*9  since  the  hard- 
ship, if  any,  it  has  been  said,  arises  out  of  the  en- 


29  AmD  336:  Union  Freight  R.  Co.  v. 
Wlnkley.  169  Mass.  133.  34  NE  91,  38 
AmSR  398. 

as.  Merrick  v.  Gordon,  20  N.  T. 
88. 

BO.  New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  165,  62  A  576 
(holding  that  the  liability  of  the  con- 
signee for  freight  charges  depends 
not  on  any  general  legal  duty  resting 
upon  the  consignee  simply  because 
he  Is  a  consignee,  but  upon  some 
agreement  or  undertaking  made  on 
his  part). 

[a]  Demurrage.-r-A  consignee  is 
not  liable  for  demurrage  unless  so 
stipulated  in  the  bill  of  lading. 
Scalfe  v.  ToWn,  3  B.  &  Ad.  523,  23 
ECL  233,  110  Reprint  189. 

87.  St.  Louis  Southwestern  R.  Co. 
v.  Browne  Grain  Co.,  (Tex.  Civ.  A.) 
166  8W  40.  ^ 

as.  St.  Louis  Southwestern  R.  Co. 
v.  Browne  Grain  Co.,  (Tex.  Civ.  A) 
166  8W  40.       ^ 

39.  Howatt  v.  Barrett,  78  Misc. 
156,  137  NTS  916;  Paoiflc  Aviation 
Co.  v.  Wells,  64  Or.  530,  128  P  438. 

30.  Union  Pac.  R.  Co.  v.  American 
Smelting,  etc.,  Co.,  202  Fed.  720,  722, 
121  CCA  182  (where  It  was  said: 
"The  legal  presumption  is  that  the 

Slaintlff  Intended  to  charge,  and  the 
efendant  Intended  to  pay  .  .  . 
the  legal  charges  of  the  transporta- 
tion"). 

31.  U.  S.— Union  Pac.  R.  Co.  v. 
American  Smelting,  etc.,  Co.,  202  Fed. 
720,  121  CCA  182;  Taylor  v.  Fall 
River  Iron  Works,  124  Fed.  826; 
North  German  Lloyd  Co.  v.  Hule,  41 
Fed.  100,  10  LRA  814;  Sumner  v. 
Walker,  30  Fed.  261;  Philadelphia, 
etc.,  R.  Co.  v.  Barnard,  19  F.  Cas.  No. 
11,086,  3  Ben.  39. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Birmingham  Sand,  etc.,  Co.,  9  Ala.  A 
419.  424,   64  S  202   [cit  Cyc]. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Gramling,  97  Ark.  353,  356,  133 
SW  1129  [cit  Cyc]. 

Canal  Zone. — Panama  R.  Co.  v. 
Ogilvie,  2  Canal  Zone  160. 

Me.— Hill  v.  Leadbetter,  42  Me.  672, 
66  AmD  306. 

Mass. — New  York,  etc.,  R.  Co.  V. 
York,  etc.,  Co.,  215  Mass.  36,  102  NH 
366;  Union  Freight  R.  Co.  v.  Wink- 
ley,  159  Mass.  133,  34  NE  91,  38  Am 
SR  898;  Old  Colony  R.  Co.  v.  Wilder, 
137  Mass.  536;  New  Haven,  etc.,  Co. 
v.  Campbell,  128  Mass.  104;  Boston, 
etc.,  R.  Co.  v.  Whltcher,  1  Allen  497; 
Blanchard  v.  Page,  8  Gray  281. 

N.  J. — New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  165,  52  A 
675;  Grant  v.  Wood,  21  N.  J.  L.  292, 
47  AmD  162. 


N.  Y. — Pennsylvania  R.  Co.  v. 
Titus;  216  N.  Y.  17,  109  NE  857  [rev 
166  App.  Di.v.  830,  142  NYS  43  (aff 
78  Misc.  347.  138  NYS  325)];  Davison 
v.  City  Bank,  67  N.  Y.  81;  Dart  v. 
Ensign,  2  Lans.  383  [rev  on  other 
grounds  47  N.  Y.  619];  Sheets  v.  Wll- 

fus,  56  Barb.  662;  Byrne  v.  Weeks, 
0  N.  Y.  Super.  372  [aff  4  Abb.  Dec. 
657]. 

Pa. — Palayo  v.  Fox,  9  Pa.  489. 

R.  I.— Hatch  v.  Tucker,  12  R.  I. 
501,   34   AmR   707. 

W.  Va. — Coal,  etc.,  R.  Co.  v.  Buck- 
hannon  River  Coal,  etc.,  Co.,  87  SB 
876. 

Eng. — Dougal  v.  Kemble,  3  Bing. 
383.  11  ECL  191,  130  Reprint  660. 

[a]  Promise  to  pay  Implied  from 
acceptance. — Acceptance  by  the  con- 
signee of  goods  forwarded  to  him 
constitutes  an  Implied  promise  to  pay 
the  carrier  the  freight  charges 
thereon.  Panama  R.  Co.  v.  Ogilvie, 
2  Canal  Zone  160. 

[b]  Presumption  of  ownership. — 
That  one  is  named  as  consignee  in 
a  bill  of  lading  is  evidence  that  he 
is  the  owner  of  the  goods,  and.  where 
no  other  is  named,  it  will  support  a 
finding  that  he  is  the  owner  and  lia- 
ble for  the  freight,  it  not  appearing 
that  the  carrier  knew  that  the  con- 
signee was  a  commission  merchant. 
New  York,  etc.,  R.  Co.  v.  York,  etc., 
Co.,  215  Mass.  36.  102  NE  366. 

[c]  Waiver  of  lien  immaterial^— 
The  consignee  is  liable  for  freight, 
and  this  liability  Is  not  taken  away 
by  the  fact  that  the  carrier  may  have 
waived  Its  lien  on  the  goods  them- 
selves and .  the  consequent  right  to 
subject  them  to  the  payment  of  the 
freight  by  having  delivered  the  goods 
without  first  collecting  the  freight. 
Central  of  Georgia  R.  Co.  v.  Birming- 
ham Sand,  etc.,  Co.,-  9  Ala.  A.  419, 
424,  64  S  202   [cit  Cyc]. 

33.  Sheets  v.  Wllgus,  66  Barb.  (N. 
Y.)  662;  Pennsylvania  R.  Co.  v.  Titus, 
216  N.  Y.  17.  109  NE  867  [rev  78 
Misc.  347,  138  NYS  325,  and  aft  156 
App.  Dlv.  830.  142  NYS  43]. 

33.  Boston,  etc.,  R.  Co.  v.  Whlch- 
ter,  1  Allen  (Mass.)  497;  Dart  v. 
Ensign,  47  N.  Y.  619. 

[a]  Season  for  rule«— "In  Buch 
case,  the  essential  elements  of  a  con- 
tract are  wanting.  There  is  nothing 
from  which  an  intent  on  the  part  of 
the  shipper  or  carrier  to  charge  the 
agent,  or  an  agreement  by  the  agent 
to  pay  the  freight,  can  be  inferred." 
Boston,  etc.,  R.  Co.  v.  Whichter,  1 
Allen  (Mass.)  497,  498. 

[b]  Intermediate  consignee. — No 
promise  by  an  intermediate  con- 
signee, who  is  not  the  owner  of  the 
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goods,  to  pay  the  freight  thereon, 
will  be  Implied  from  a  bill  of  lading 
consigning  the  goods  to  the  care  of 
such  intermediate  consignee  for  the 
owner  at  the  place  of  ultimate  des- 
tination. Dart  v.  Ensign,  47  N.  Y. 
619;  Ackerman  v.  Redfleld,  9  Hun  (N. 
T.)   378. 

34.  Cornelius  v.  Central  of  Geor- 
la  R.  Co.,  13  Ala.  A.  633,  69  S  331; 
.lew  York,  etc..  R.  Co.  v.  York,  etc, 
Co.,  216  Mass.  36,  102  NE  366;  Penn- 
sylvania R.  Co.  v.  Titus.  216  N.  Y.  17. 
109  NE  857.  But  compare  Canadian 
Pac.  R.  Co.  v.  Watts,  (Alta^l  20  Dom 
LR  607,  30  WestLR  126.  7  WestWUr 
786  (holding  that,  where  by  mistake 
of  the  railway  the  goods  were  de- 
livered without  collecting  the  freight 
indicated  by.  the  waybill  from  the 
consignees  who  were  agents  holding 
the  goods  for  sale  as  factors  only 
and  who  by  reason  of  the  railway's 
mistake  were  led  to  suppose  that  the 
freight  had  been  prepaid,  the  railway 
has  no  right  of  action  against  the 
latter  for  the  freight). 

36.  Cornelius  v.  Central  of  Geor- 
gia R.  Co.,  13  Ala.  A.  533,  69  S  211; 
New  York,  etc.,  R.  Co.  v.  York,  etc 
Co.,  215  Mass.  36,  102  NE  366:  Penn- 
sylvania R.  Co.  v.  Titus,  21«  N.  Y.  17, 
109  NE  857  [rev  156  App.  Div.  810, 
142  NYS  43];  Philadelphia,  eta,  R. 
Co.  v.  Baer,  66  Pa.  Super.  307. 

[a]  Reason  for  rule.— "In  accept- 
ing and  receiving  the  goods,  he  made 
himself  a  party  to  the  contract  be- 
tween the  consignor  and  the  plaintiff, 
or  entered  into  an  original  contract 
to  pay,  which  took  the  place  of  the 
right  of  the  plaintiff  to  retain  the 
property  until  the  charges  were  paid. 
.  .  .  The  defendant,  therefore,  be- 
came bound  to  pay  to  the  plaintiff 
the  freight  charges — not  those 
charges  as  erroneously  or  illegally 
computed  by  the  plaintiff  or  himself, 
but  the  lawful  and  correct  charges. 
If  the  amount  of  them  were  subject 
to  the  determination  of  the  plaintiff. 
It  might,  of  course,  remit  them  In 
part  or,  perhaps,  estop  Itself  from 
collecting  a  balance.  We  have  no 
concern  here  In  regard  to  such  hy- 
pothesis. The  one  and  only  lawful 
and  correct  freight  rate  was  that  set 
forth  in  the  schedule  or  tariff  filed 
In  the  office  of  the  interstate  com- 
merce commission  and  duly  pub- 
lished and  posted.  The  United  States 
statutes,  known  as  the  Interstate 
Commerce  Act,  made  that  rate  arbi- 
trary, Immutable  by  the  agreement 
mistake  or  artifice  of  the  parties  and 
not  to  be  deviated  from.  The  con- 
signor, consignee  and  carrier  were 
alike   charged    with    full   knowledge 
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foreement  of  a  positive  rule  established  for  the 
accomplishment  of  a  broad  public  purpose."  How- 
ever, where  the  carrier  has  knowledge  that  the  own- 
ership of  the  goods  is  in  the  consignor,  acceptance 
and  removal  of  the  goods  by  the  consignee,  and 
payment  of  the  amount  of  charges  stated  with  the 
knowledge  that  the  carrier  is  giving  up  its  lien  for 
charges  does  not,  it  is  held,  create  any  obligation 
on  the  part  of  the  consignee  to  pay  freight  charges 
beyond  the  amount  stated,  although  the  carrier  has 
made  a  mistake  in  the  amount." 

[$  702]  c.  Owner  of  Goods.  The  owner  of  the 
goods  for  whose  benefit  and  under  whose  direction 
they  are  shipped  is  liable  for  the  freight  charges." 

[i  703]  d.  Assignee  of  Bill  of  Lading.  The  as- 
signee of  a  bill  of  lading  who  receives  the  goods 
thereby  becomes  bound  to  pay  charges  of  transpor- 
tation. Ignorance  on  the  part  of  a  purchaser  of  a 
bill  of  lading  on  receiving  the  goods  that  the  carrier 
looked  to  him  for  payment  of  freight  charges  does 
not  relieve  him  from  his  liability  therefor.40  But  an 
assignee  of  the  bill  of  lading  for  security  only  is  not 
liable  for  freight  beyond  the  value  of  the  goods.41 

[J  704]  e.  Other  Persons.  The  mere  acceptance 
from  a  carrier  and  removal  of  a  shipment  of  goods 
by  one  who  is  not  the  consignee  named  in  the  bill 
of  lading  does  not  of  itself  create  a  primary  obli- 
gation on  the  part  of  the  one  receiving  such  goods 
to  pay   charges    beyond   the   amount    stated   and 


claimed  by  the  carrier  at  the  time  of  such  accept- 
ance and  removal.4* 

[$  705]  5.  Payment  of  Charges  at  End  of  Trans- 
portation41— a.  Delivery  and  Payment  Concurrent; 
Tender.  As  the  carrier  hai  a  lien  for  its  charges,44 
its  duty  to  deliver  the  possession  of  the  goods  at 
the  end  of  the  transportation,  and  the  consignee's 
duty  to  pay,  are  concurrent;44  but  the  carrier  is 
not  bound' to  receive  freight  money  for  a  part  of  the 
goods  as  they  are  discharged.48  Until  the  carrier 
is  ready  to  make  complete  and  final  delivery  of 
possession  to  the  consignee,  it  is  not  entitled  to 
its  freight.4'  When  the  consignee  is  notified  of  the 
arrival  of  the  goods  and  the  carrier's  readiness  to 
deliver,  freight  is  due,  although  it  may  be  necessary 
in  making  actual  delivery  to  switch  the  car  contain- 
ing the  goods  to  a  particular  track,4*  and  the  inter- 
ruption of  delivery  by  some  cause  not  the  fault  of 
the  consignee  will  not  excuse  the  complete  delivery 
required  as  a  condition  to  the  right  to  freight, 
but  the  consignee  cannot  require  delivery  at  an  im- 
possible place  not  in  accordance  with  the  contract.*0 
Furthermore,  the  consignee  has  a  right  to  examine 
the  goods  as  to  quantity,  quality,  and  condition 
before  accepting  delivery  and  becoming  liable  for 
freight.81  The  consignee  must  ordinarily  tender  the 
freight  before  he  will  be  entitled  to  possession  of 
the  goods"  in  the  absence  of  a  waiver  of  this  re- 


of  It  and  Its  Inescapable  force  and  It 
was  the  rate  which  the  defendant 
agreed  to  pay  in  accepting-  the  goods. 
.  .  .  Obviously,  the  payment  of  a 
part  of  the  correct  amount  did  not 
fulfill  or  release  performance  by  the 
defendant  of  his  contract."  Pennsyl- 
vania R.  Co.  v.  Titus,  216  N.  T.  17, 
22,  109  NE  867. 

[b]  Illustration^— Orang-es  were 
consigned  to  a  commission  merchant 
for  sale,  he,  after  paying  his  com- 
mission and  the  freight,  to  remit  the 
proceeds.  Through  mistake,  the  rail- 
road company  made  an  undercharge, 
but  the  commission  merchant  re- 
fused to  make  good  the  undercharge, 
bavins;  already  transmitted  the  pro- 
ceeds to  the  shipper.  It  was  held 
that,  as  the  railroad  company  was 
entitled  to  rely  on  the  presumption 
that  the  consignee  Is  the  owner  of 
the  shipment,  the  commission  mer- 
chant who  had  not,  before  transmis- 
sion of  the  proceeds,  Informed  the 
railroad  company  It  was  not  the 
owner  is  liable  for  the  undercharge. 
Cornelius  v.  Central  of  Georgia  R. 
Co..  1*  Ala.  A.  638.  69  8  831. 

36.  New  York,  etc.,  R.  Co.  v.  Tork, 
etc..  Co.,  216  Mass.  26,  103  NE  366. 

ST.  Central  of  Georgia  R.  Co.  v. 
Southern  Ferro  Concrete  Co.,  193  Ala. 
108,  68  S  081,  AnnCasl916E  376  and 
note;  New  Jersey  Cent.  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  166.  62  A  575. 
See  also  New  York  Cent.,  etc.,  R.  Co. 
v.  Butler,  145  NYS  918  (where  It  was 
said  that  an  owner  of  goods  con- 
signed them  to  his  own  order  with  di- 
rections to  notify  defendant,  pur- 
suant to  a  contract  by  which  defend- 
ant was  to  receive  the  goods  for  sale 
to  be  delivered  f.  o.  b.  in  New  York, 
and  it  was  held  that  defendant  hav- 
ing paid  the  freight  charges  de- 
manded on  receiving  the  goods,  to 
relieve  them  from  the  carrier's  lien 
or  as  agent  for  the  owner,  was  under 
no  contractual  liability  to  the  car- 
rier, and  was  not  liable  for  a  de- 
ficiency arising  from  a  mistake  of 
the  carrier  In  falling  to  charge  the 
proper  rate). 

SB.  Barnard  v.  Wheeler.  24  Me. 
412;  Grant  v.  Wood,  21  N.  J.  L.  292, 
47  Ami)  162;  Ogden  v.  Coddington,  2 
B.  D.  Smith  (N.  Y.)  317;  Chicago,  etc.. 
R.  Co.  v.  Floyd.  (Tex.  Civ.  A.)  161 
SW  »64. 

fa]  Thus,  where  an  owner  clothed 
a  thud  person  with  apparent  author- 
ity to  act  for  him   In   securing   the 


transportation  of  property,  the  car- 
rier, transporting  the  property  pur- 
suant to  a  contract  with  the  third 
person,  may  look  to  the  owner  for  Its 
reasonable  charge,  and  hold  a  lien  on 
the  property  for  the  same.  Hahl  v. 
Laux,  42  Tex.  Civ.  A.  182,  93  SW 
10*0. 

SS.  New  Tork.  etc.,  R.  Co.  v.  Samp- 
son, 222  Mass.  211,  110  NE  964;  New 
York,  etc,  R.  Co.  v.  York,  etc..  Co., 
216  Mass.  86,  102  NE  366;  New  York, 
etc.,  R  Co.  v.  Sanders,  134  Mass.  68; 
New  York,  etc..  Steam  Nav.  Co.  v. 
Young,  3  fa.  D.  Smith  (N.  YJ  187: 
Merlan  v.  Funck.  4  Den.  (N.  Y.)  110 
[aff  How.  A.  Cas.  669]. 

[a]  Detnunatre.— An  assignee  of 
the  bill  of  lading,  receiving  the  goods 
thereunder,  is  liable  for  demurrage 
stipulated  for  In  the  contract.  Wege- 
ner v.  Smith,  15  C.  B.  286,  80  ECL 
285,  189  Reprint  432. 

40.  New  York,  etc.,  R.  Co.  v. 
Sampson,  222  Mass.  311,  110  NE  964. 

41.  Swett  v.  Black,  23  F.  Cas.  No. 
13,691,  2  Sprague  49. 

48.  Union  Pac.  R.  CO.  v.  W.  L. 
Stickel  Lumber  Co.,  99  Nebr.  564, 
156  NW   1082. 

43.  Tuu  for  payment  of  freight 
on  goods  shipped  try  water  see  Ship- 
ping f  86  Cyc  3071. 

44.  See  infra  f   721  et  seq. 

45.  Ala. — Long  v.  Mobile,  etc..  R. 
Co..  51  Ala.  612.  ' 

Ga. — Georgia  R.  Co.  v.  Richards,  9 
Ga.  A.  639,  72  SE  48;  Seaboard  Air 
Line  R.  Co.  v.  Shackelford,  5  Ga.  A. 
395.  63  SE  262. 

Mass. — New  York,  etc..  R.  Co.  v. 
Porter,  220  Mass.  547.  108  NE  499: 
Adams  v.  Clark,  9  Cush.  215,  57  AmD 
41. 

N.  Y.— Clark  v.  Masters,  14  N.  Y. 
Super.  177. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Ehret.  152  P  1107. 

Wash. — Gates  v.  Bektns,  44  Wash. 
422.  87  P  505. 

Eng. — Tate  v.  Meek,  8  Taunt.  280, 
4  ECL  146,  129  Reprint  391. 

N.  B. — Busby  v.  Winchester,  27 
N.  B.  231. 

•  "The  payment  of  the  freight  and 
the  delivery  of  the  goods  were,  there- 
fore, concomitant  acts,  which  neither 
party  was  obliged  to  perform,  unless 
the  other  was  ready  to  perform  the 
correlative  act."  Adams  v.  Clark,  9 
Cush.    (Mass.)   215,  217,   67  AmD  41. 

[a]  Bat*  fixed  by  schedule. — Where 
the  carrier  contracts  to  transport  an 


interstate  shipment  at  leas  than  the 
scheduled  rate  published,  approved, 
and  In  force,  the  shipper  la  not.  en- 
titled to  delivery  of  the  goods  until 
he  pays  the  rate  provided  in  the 
official  schedule.  Atchison,  etc.,  R. 
Co.  v.  Ehret.  (Qkl.)   152  P  1107. 

46.  Busby  v.  Winchester,  27  N.  B. 
281. 

,  47.  U.  S. — Brlttan  r.  Barnaby,  21 
'How.  527,  16  L.  ed.  177;  British,  etc.. 
Mar.  Ins.  Co.  v.  Southern  Pac.  Co., 
72  Fed.  286,  18  CCA  661;  One  Hun- 
dred and  Seventy-Five  Tons  of  Coal, 
18  F.  Cas.  No.  10.522.  9  Ben.  400; 
One  Thousand  Two  Hundred  and 
Sixty-Five  Vitrified  Pipes,  18  F.  Cas. 
No.   10,636,   14  Blatchf.  274. 

Conn. — Jones  v.  Hoyt,  25  Conn.  374. 

D.  C. — Barker  v.  Schooner  B.  M. 
Wright,  12  D.  C.  24.  47  AmR  234. 

Ga. — Columbus  Southern  R.  Co.  v. 
Woolfolk.  94  Ga.  507,  20  SE  119 
(recognising  the  rule). 

La. — Sonla  Cotton  Oil  Co.  v.  The 
Red  River.  106  La.  42,  30  S  303.  87 
AmSR  293. 

N.  Y.— Clark  v.  Masters,  14  N.  Y. 
Super.  177. 

Tenn. — East  Tennessee,  etc,  R.  Co. 
v.  Hunt,  16  Lea  261. 

N.  B. — Busby  v.  Winchester.  27  N. 
B    231 

4S.  Columbus  Southern  R.  Co.  v. 
Woolfolk,  94  Ga.  607.  20  SE  119.  But 
see  New  York,  etc.,  R.  Co.  v.  Porter, 
220  Mass.  547,  108  NE  499  (holding 
that  a  carrier  is  not  entitled  to  pay- 
ment .of  freight  for  a  shipment  con- 
signed to  a  private  track  until  It  Is 
delivered  on  that  track). 

49.  Rowland  v.  Mlln,  2  Hilt.  (N. 
Y.)   150. 

00.  O'Rourke  v.  Two  Hundred  and 
Twenty-One  Tons  of  Coal,  1  Fed.  61*. 

51.  Brlttan  v.  Barmvby,  21  How. 
(U.  S.)  627,  16  L.  ed.  177;  Certain 
Logs  of  Mahogany,  5  F.  Cas.  No. 
2.669,  2  Sumn.  689:  One  Thousand 
Two  Hundred  and  Sixty-Five  Vitri- 
fied Pipes.  18  F.  Cas.  No.  10.536,  14 
Blatchf.  274;  Clark  v.  Masters,  14 
N.  Y.  Super.  177;  Isham  ▼.  Greenham, 
1  Handy  357,  12  Oh.  Dec.  (Reprint) 
182. 

68.  Ark. — Loewenberg  v.  Arkansas 
R.   Co.,   56   Ark.    439,   19   SW   1051. 

Conn.— Jones  v.  Hoyt,  25  Conn. 
374. 

Ga. — Louisville,  etc.,  R.  Co.  v. 
Southern  Flour,  etc.,  Co..  136  Ga.  538, 
71  SE  884  (holding  that  the  con- 
signee cannot  .recover  the  goods   in 
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qnirement,53  and  even  though  excessive  freight  is 
demanded,  the  amount  due  should  be  tendered,5* 
unless  the  extortionate  charge  is  made  under  such 
circumstances  as  to  make  it  clear  that  a  tender  of 
the  lawful  charges  would  be  refused,55  or  unless  the 
carrier  refuses  unequivocally  to  accept  any  amount 
less  than  that  demanded,5®  under  which  circum- 
stances the  shipper  is  excused  from  making  a  formal 
tender  before  treating  the  carrier's  refusal  to  de- 
liver as  a  conversion,  as  the  law  does  not  require 
one  to  do  a  vain  thing.57    So  also  it  has  been  held 


that  tender  of  freight  is  excused  where  the  amount 
of  damage  to  the  consignment  is  greater  than  the 
freight.5*^ 

[$  706]  b.  Offsetting  Damages.59  As  against  the 
carrier's  claim  for  freight,  the  consignee  may  offset 
damages  for  which  the  carrier  is  liable90  and  may 
recover  over  for  any  excess.61  This  right  is  in  no 
way  affected  by  the  provisions  of  the  Hepburn  Act 
which  prohibit  a  common  carrier  from  accepting 
anything  but  money  in  payment  of  charges  for  car- 
riage.92    However,  the  right  of  the  consignee  or 


trover  where  he  refuses  to  pay  for 
them);  Georgia  R.  Co.  v.  Richards, 
9  Ga.  A.  639,  72  SE  48. 

Ind. — Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73,  21  NE  340,  16  AmSR 
316,   7    LRA   214. 

Mass. — Portland  Bank  v.  Stubbs, 
6  Mass.  422,  4  AmD  161  (recognizing 
the  rule). 

Mich. — McEachran  v.  Grand  Trunk 
R.  Co.,  115  Mich.  818,  73  NW  231. 

Mo. — Cunningham  v.  Wabash  R. 
Co.,  167  Mo.  A.  273,  149  SW  1161. 

N.  T.— Hirsch  v.  Piatt,  89  NYS  862. 
'  Okl. — Atchison,  etc..  R.  Co.  v.  Fos- 
ter Lumber  Co.,  31  Okl.  661,  122  P 
139 

Pa. — Thomas  v.  Snyder,  39  Pa.  317. 

Tex. — Atchison,  etc.,  R.  Co.  v.  Rob- 
erts, 8  "Tex.  Civ.  A.   370,  22  SW   183. 

[a]'  Xo  whom  tender  made,  An 
agent  of  a  railroad  company  in 
charge  of  both  its  freight  and  ticket 
offices  and  conducting  Its  business 
In  both  departments  at  a  particular 
place  has  apparent  authority  to  ac- 
cept checks  in  payment  of  freight 
charges.  Cunningham  v.  Wabash  R. 
Co.,  167  Mo.  A.  273.  149  SW  1161. 

[b-1  The  person  to  whom  the 
freight  la  payable  should  he  present, 
ready  to  receive  payment.  Thomas 
v.  Snyder,  39  Pa.  317. 

[c]  Tender  under  protest. — Where 
the  amount  of  freight  charges  de- 
manded Is  tendered,  the  fact  that  the 
tender  was  made  under  a  protest 
does  not  affect  its  sufficiency  nor 
authorise  its  refusal  on  that  ground. 
Being  for  the  amount  due  and  de- 
manded, it  is  absolute.  Atchison, 
etc.,  R.  Co.  v.  Roberts,  3  Tex.  Civ.  A 
870,  22  SW  188.     . 

fd]  Sander  of  •  amount  fixed  by 
void  order  of  court*— A  void  order 
of  injunction  purporting  to  annul  a 
published  and  established  higher  rate 
and  directing  the  maintenance  of  a 
lower  rate  for  carriage  of  goods  by 
an  interstate  transportation  company 
will  not  authorise  the  consignee  on 
a  refusal  of  a  tender  of  the  lower 
rate  to  recover  in  replevin  from  such 
transportation  company  an  inter- 
state shipment  of  goods  in  its  pos- 
session held  by  it  for  the  payment 
of  the  established  rate  attempted  to 
be  superseded  by  such  order.  Atchi- 
son, etc.,  R.  Co.  v.  Foster  Lumber 
Co.,   31    Okl.   661,   122   P  139. 

[e]  Where  a  Mil  of  lading  recites 
prepayment  of  freight,  such  recital 
cannot  •  be  contradicted  as  against 
the  consignee  who  has  purchased  or 
made  advances  on  the  faith  of  the 
bill  of  lading.  Portland  Bank  v. 
Stubbs,  6  Mass.  422,  4  AmD  151.' 

53.  Conn.— Jones  v.  Hoyt,  25  Conn. 
374. 

Ind. — Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73,  21  NE  340,  16  AmSR 
316,  7  LRA  214. 

Mich. — McEachran  v.  Grand  Trunk 
R.  Co..  115  Mich.   318.  73   NW  231. 

N.  Y.— Hirsch  v.  Piatt.  89  NYS  362. 

S.  C. — Miami  Powder  Co.  v.  Port 
Royal,  etc.,  R.  Co.,  47  S.  C.  324,  26 
SE  153,  58  AmSR  880. 

Wash. — Moran  v.  Northern  Pac.  R. 
Co..  19  Wash.  266.  63  P  49.  1101. 

[a]  What  amounts  to  waiver.— (1) 
If  the  carrier  denies  possession  of 
the  goods,  tender  of  freight  is  waived. 
Adams  Express  Co.  v.  Harris.  120 
Ind.  73.  21  NE  340,  16  AmSR  315,  7 
LRA  214.  (2)  And  tender  of  freight 
may  also  be  waived  by  the  previous 
acceptance  of  a  guaranty  as  security 


therefor,  but  such  waiver  cannot  be 
shown  by  parol  evidence  in  conflict 
with  the  terms  of  the  bill  of  lading 
requiring  payment  of  freight  as  a 
condition  precedent  to  delivery.  Jones 
v.  Hoyt,  25  Conn.  374.  (3)  Plaintiffs 
delivered  a  package  for  transporta- 
tion to  defendant  express  company, 
and  on  being  informed  that  the  con- 
signee refused  to  accept  the  same 
notified  defendant  to  return  it,  and 
thereafter  mailed  a  letter  to  defend- 
ant's main  office  requesting  Immedi- 
ate delivery  of  such  package.  This 
letter  was  not  answered,  but  subse- 
quently a  man  professing  to  repre- 
sent defendant  came  to  plaintiff's 
place  of  business  with  the  letter, 
asked  to  see  the  receipt,  and  on  Its 
being  shown  to  him  made  a  note  of 
It,  and  stated  he  would  trace  the 
package.  It  was  held  that  plaintiffs 
were  entitled  to  expect  that  the 
goods  would  be  returned  to  them  in 
due  course,  and  that  they  would  be 
given  an  opportunity  to  pay  the 
charges  thereon  when  Informed  of 
the  amount  due,  and  hence  the  dis- 
missal of  a  complaint  for  the  loss 
of  the  goods  for  failure  to  proye  a 
demand  and  a  tender  of  the  charges 
was  erroneous.  Hirsch  v.  Piatt,  89 
NYS  362. 

[b]  What  la  not  a  waiver. — Under 
the  car  service  rules  of  defendant 
railroad  company,  freight  charges 
were  required  to  be  paid  before  de- 
livery of  freight,  'and  a  charge  of 
one  dollar  per  car  was  made  when 
freight  cars  were  delayed  beyond 
forty-eight  hours  in  loading  or  un- 
loading. It  was  held  that  a  con- 
versation between  one  of  plaintiffs 
and  an  employee  of  the  railroad  com- 
pany whose  name  he  did  not  know, 
held  at  one  of  the  offices  of  the  com- 
pany, but  not  at  the  regular  freight 
office  where  he  always  paid  nis 
freight,  in  which  plaintiff  said  to  the 
employee,  "I  will  send  the  amount 
of  fretgnt  whenever  I  get  the  ex- 
pense notices,  and  know  the  amount 
of  freight,"  to  which  the  employee 
replied,  "All  right,"  did  not  consti- 
tute a  waiver  of  the  rules  of  the 
railway  company  as  to  payment  In 
advance.  McEachran  v.  Grand  Trunk 
R.  Co..  115  Mich.  818,  320,  73  NW 
231 

Cc]  Authority  to  waive  require- 
ment.— If  the  consignee  relies  on  a 
waiver  by  an  employee  of  the  car- 
rier' of  a  requirement  that  freight 
should  be  paid  before  delivery,  it  Is 
incumbent  on  him  to  show  authority. 
McEachran  v.  Grand  Trunk  R.  Co., 
115   Mich.   318,   73  NW  231. 

64.  Loewenberg  v.  Arkansas,  etc., 
R.  Co.,  56  Ark.  439,  19  SW  1051. 

55.     See  cases  Infra  note  67, 

66.    See  cases  Infra  note  67. 

57.  Ala. — Long  v.  Mobile,  etc.,  R. 
Co.,  61  Ala.  612. 

Ga. — Georgia  R.  Co.  v.  Richards, 
9   Ga.   A.    639,    72   SE   48. 

Kan. — Missouri  Pac.  R.  Co.  v. 
Peru-Van  Zandt  Impl.  Co.,  73  Kan. 
295,  86  P  408,  87  P  80,  117  AmSR 
468.  6  LRANS  1068,  9  AnnCas  790. 

La. — Sonia  Cotton  Oil  Co.  v.  The 
Red  River,  106  La.  42,  30  S  303,  87 
AmSR  293.  - 

Mass. — Adams  v.  Clark,  9  CusHr. 
215,  57  AmD  41. 

Oh. — Isham  v.  Greenham,  1  Handy 
357,   12   Oh.   Dec.    (Reprint)    182. 

Wash. — Gates  v.  Beklns,  44  Wash. 
422.  87   P  505. 


68.  Missouri  Pac.  R.  Co.  v.  Peru- 
Van  Zandt  Impl.  Co.,  78  Kan.  295. 
299,  86  P  408,  87  P  80.  117  AmSR 
468,  6  LRANS  1058  and  note,  9  Ann 
Cas  799  and  note  [clt  Cyc];  Miami 
Powder  Co.  v.  Port  Royal,  etc.,  R. 
Co.,  47  S.  C.  324,  25  SE  153,  58  AmSR 
880;  Moran  Bros.  Co.  v.  Northern 
Pac.  R.  Co.;  19  Wash.  266,  63  P  49, 
1101. 

86.  Offsetting  damages  against 
freight  on  goods  shipped  by  water 
see  Shipping  [36  Cyc  306]. 

80.  fj.  S.— Page  v.  Munro,  18  F. 
Cas.  No.  10,665,  Holmes  282:  Snow 
v.  Carruth,  22  F.  Cas.  No.  13,144,  1 
Sprague  324;  Willard  v.  Dorr,  29  F. 
Cas.  No.    17,680,   3   Mason  161. 

Ga. — Battle  v.  Atkinson,  9  Ga.  A 
488    71   SE  776. 

Hawaii. — LaMotte  v.  Angel,  1 
Hawaii  2.17. 

111.— Edwards  v.  Todd,  2  111.  462; 
Beam  v.  Cleveland,  etc.,  R.  Co..  97 
111.  A.  24. 

Ind. — Cleveland,  etc,  R.  Co.  v. 
Rudy,   173    Ind.   181,   89   NE  961. 

Ky. — Boggs  v.  Martin,  13  B.  Moo. 

Me. — Hill  v.  Leadbetter.  42  Me. 
572,    66  AmD   305. 

Mich. — Bancroft  v.  Peters,  4  Mich. 
619. 

N.  Y. — Schwinger  v.  Raymond.  21 
N.  Y.  192,  88  AmR  416:  Dunham  v. 
Bower,  77  N.  Y.  76,  33  AmR  670; 
Gleadell   v.  Thomson.  66   N.  Y.   194. 

Pa. — Humphreys  v.  Reed.  6  Whart 
435;  Leech  v.  Baldwin,. 6  Watts  446; 
Bartram  v.  McKee,  1  Watts  39. 

S.  C. — Manning  v.  Watson,  25  S. 
C.  L.  60:  Ewart  v.  Kerr,  24  S.  C.  L 
208.  ^ 

Eng. — Dakln  v.  Oxley.  15  C.  B. 
N.  S.  646,  109  ECL  646,  143  Reprint 
938;  Shields  v.  Davis,  6  Taunt  65, 
1   ECL   510,   128   Reprint   967. 

"If  a  plaintiff  carrier,  by  land  or 
sea,  has  not  faithfully  performed 
his  part,  he  cannot  recover  full  com- 
pensation; and  a  jury  may  and  ought 
to  make  an  abatement  from  the  price 
of  carriage."  Leech  v.  Baldwin,  5 
Watts    (Pa.)    446,  448. 

[a]  Damages  by  reason  of  the  fail- 
ure of  the  carrier  to  deliver  the 
entire  amount  of  goods  received  (l) 
may  be  offset.  Rhodes  v.  Newhall. 
126  N.  Y.  574,  27  NE  947,  22  AmSR 
869.  Contra  Johnson  v.  Strader,  J 
Mo.  359.  (2)  But  the  recitals  of  the 
bill  of  lading  as  to  the  quantity  of 
goods  received  are  not  conclusive, 
the  bill  of  lading  being  in  that  re- 
spect a  receipt  only.  Caflero  v. 
Welsh,  4  F.  Cas.  No.  2,286,  8  Phil*. 
(Pa.)  130;  Sutton  v.  Kettell,  23  P. 
Cas.  No.  13,647,  1  Sprague  309;  Great 
Western  R.  Co.  v.  McDonald,  18  111. 
172;  Bissel  v.  Price,  16  111.  408;  Abbe 
v.  Eaton,  51  N.  Y.  410;  Meyer  v.  Peck, 
28    N.    Y.    590. 

[b]  Damages  caused  by  act  of  Goo. 
— The  consignee  cannot  set  oil 
against  the  carrier's  charges  dam- 
ages sustained  by  the  goods  from 
an  act  of  God.  Lee  v.  Salter,  Lalor 
(N.   Y.)    163. 

[c]  Injury  to  a  corpse  In  course  of 
transportation  Is  a  proper  subject 
for  recoupment  In  actions  to  recover 
transportation  charges.  Beam  v. 
Cleveland,  etc,  R.  Co.,  97  III.  A 
24. 

61.  Battle  v. 
488,   71  SE  775. 

88.  Battle  v. 
488.   71   SE   776. 


Atkinson,   9   Ga.  A. 
Atkinson,   9  Ga.  A 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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owner  to  offset  damages  against  freight  charges 
cannot  be  asserted  against  the  last  carrier  with 
reference  to  damages'  on  the  line  of  the  preceding 
carrier,  either  as  to  the  last  carrier's  charges  or  the 
charges  which  it  has  advanced  to  the  preceding 
carrier,  the  remedy  being  against  the  carrier  in 
whose  hands  the  damage  occurred,83  unless  the  last 
carrier  is  a  party  to  a  through  contract  of  ship- 
ment,*4 or  unless  there  is  some  special  statutory 
provision  which  expressly  or  by  implication  changes 
the  rule.*8 

[T  707]  6.  Actions  to  Recover  Charges.9*  Limita- 
tions. The  delay  of  the  carrier  for  fifteen  months 
in  bringing  its  aetion  to  recover  freight  is  of  no 
importance  so  long  as  the  aetion  is  commenced 
within  the  time  allowed  by  statute.87 

Parties.  Where  goods  are  delivered  to  a  carrier 
consigned  to  a  point  beyond  its  own  line,  no  special 
contract  being  made,  and  such  goods  are  delivered 
to  the  consignor  at  the  destination  named,  the  de- 
livering carrier,  having  a  beneficial  interest,  may 
maintain  an  action  against  him  for  the  total  freight 
charges,  notwithstanding  his  objection  that  it  is  not 
the  real  party  in  interest.*8  And  an  initial  carrier 
is  not  a  necessary  party  to  an  action  by  the  terminal 
carrier  for  freight  charges,  including  charges  ad- 
vanced to  the  initial  carrier,  although  the  shipper 
claimed  damages  for  negligence  of-  the  initial 
carrier.** 

Pleading.  In  an  action  to  recover  freight,  it  is 
not  necessary  to  declare  for  tolls  as  such.  They 
may  be  described  by  satisfactory  terms  for  service 
or  the  like  for  which. the  tolls  are  charged.70  A 
petition  by  a  carrier  to  recover  transportation 
charges  advanced  by  it  to  the  initial  carrier,  its  own 
charges,  and  charges  advanced  to  the  final  connect- 
ing carrier,  alleging  that  defendant  requested  plain- 
tiff carrier  to  forward  the  cars  over  its  own  and 
connecting  lines,  and  directed  plaintiff  to  pay  the 
charges,  and  promised  to  repay  the  sums  so  paid 
out,  declared  on  an  express  contract  as  to  a  promise 


63.  TJ.  8.— Montelth  v.  Ktrkpat- 
rlck.  17  P.  Cas.  No.  9.721,  3  Blatchf. 
279. 

Ark.— St.  Louie,  etc.,  R  Co.  v. 
Lear,  54  Ark.  399,  IS  SW  1030. 

111. — Bissel  v.  Price,  16  111.  408. 

Mies. — Lowenburg  v.  Jones,  56 
Miss.   688.  81  AmR  379. 

N.  Y-— Merrick  v.  Gordon,  20  N.  T. 
93.  Bat  see  Mallory  v.  Burrett,  1 
E.  D.   Smith  234. 

Oh. — Bowman  v.  Hilton,  11  Oh.  303. 

64.  See  Infra  i  712. 

65.  See  statutory  provisions. 

66.  Actions  for  freight  oa  foods 
■hipped  by  water  see  Shipping  [36 
Cyc  312]. 

67.  Pennsylvania  R.  Co.  v.  Titos, 
78  Misc.  347,  138  NTS  825  [rev  on 
other  grounds  156  App.  Dlv.  830,  142 
NTS  43  (rev  on  other  grounds  216 
N.  T.  17,  109  NH  857,  LRA1916C 
1127)]. 

68.  Southern  Pac  Co.  v.  Larabee, 
89  Kan.  608,  132  P  205.  Compare  St. 
Louis  Southwestern  R.  Co.  v.  Gram- 
ling.  97  Ark.  363,  133  SW  1129  (hold- 
ing that  the  delivering  carrier  was 
not  a  necessary  party  to  an  action 
by  the  Initial  carrier  against  the  con- 
signor to  recover  a  part  of  the 
freight  charges  which  its  agent  by 
mistake  failed  to  collect,  where  the 
delivering  carrier  was  only  the  agent 
for  the  receiving  carrier,  the  receiv 


lng  carrier  being   the  real  party  In 
Arizona     Eastern     R.     Co. 


interest   within  Kirby  Dig 


I    5999) 
Co.     v. 
Stewart.  17  Arls.  227,  149  P  763. 

TO.  Manchester,  etc.,  R.  Co.  v. 
Flsk,  33  N.  H.  J»7. 

71.  Chicago,  etc.,  R.  Co.  v.  Bay 
Shore  Lumber  Co.,  140  Mo.  A.  52, 
119  8W  973. 

[IOC  J.— 29] 


78.  Shea  v.  Minneapolis,  etc.,  R. 
Co.,  63  Minn.  228,  66  NW  468. 

73.  St.  Louis,  etc.,  R.  Co.  v.-  H.  H. 
Hall  Constr.  Co.,  194  I1L  A.  146. 

74.  Montpeller,  etc.  R.  Co.  v.  Mac- 
chl.  74  Vt.  402.  62  A  960. 

75.  Pennsylvania  R.  Co.  v.  Relfel, 
90   Misc.   696,   154  NT8   203. 

76.  Oregon  R..  etc.,  Co.  v.  Cool- 
idge,  59  Or.  5,  116  P  93. 

77.  International,  etc,  R.  Co.  v. 
Carter,    (Tex.   Civ.   A.)    180   SW   663. 

78.  Xn  proceedings  broogttt  before 
the  Interstate  oonuneroe  commission 
or  a  state  railroad  commission  Bee 
supra  IS   689,  690. 

7».  Ala. — Falrford  Lumber  Co.  v. 
Tombigbee  Valley  R.  Co.,  165  Ala. 
275,  51  8-  770;  Southern  R  Co.  v. 
Annlston  Fdy.,  etc.,  Co.,  135  Ala.  316, 
33  S  274. 

Ark. — Chapman,  etc.,  Land  Co.  v. 
Jonesboro.  etc.,  R.  Co.,  97  Ark.  300, 
307,  133  SW  1119   [cit  Cyc). 

Fla. — Cullen  v.  Seaboard  Air  Line 
R.  Co.,  63  Fla.   122,  58  S   182. 

Ga. — A.  P.  Brantley  Co.  v.  Ocean 
SS.  Co.,  5  Ga.  A.  844,  63  SB  1129; 
Southern  Pac.  Co.  v.  Crenshaw,  5  Ga. 
A.  676,  63  SB  865;  Southern  R.  Co. 
v.   Schllttler,   1   Ga.  A.   20,   68  SB  69. 

Ind. — Lafayette,  etc.,  R  Co.  v. 
Pattison,  41  Ind.  312;  Baltimore,  etc., 
R.  Co.  v.  Shirk,  56  Ind.  A.  42,  104 
NB  864. 

Ky. — Hutcheson  v.  Louisville,  etc., 
R.  Co..  68  SW  S3.  22  KyL  1871; 
Louisville,  etc,  R.  Co.  v.  Walker, 
110  Ky.  961,  63  SW  20.  23  KyL  453; 
Memphis,  etc..  Packet  Co.  v.  Abell, 
30  SW  658.  17  KyL  191. 

Minn. — McCallum  v.  Minneapolis, 
etc.,  R.  Co.,  129  Minn.  121,  161  NW 
974. 


to  repay  plaintiff,  but  not  as  to  the  amounts  of  the 
charges  to  be  paid,  and  it  was  not  error  to  allow 
plaintiff  to,  prove  that  the  charges  paid  to  the  other 
carriers  and  its  own  were  reasonable.71 

Evidence.  When  the  property  has  been  delivered 
to  the  consignee,  a  presumption  arises  that  the 
freight  has  been  paid.72  In  an  action  for  freight 
charges,  the  burden  is  on  the  carrier  to  show  that 
the  goods  were  delivered,  to  the  consignee.73  In  an 
action  for  freight  charges,  where  plaintiff  relied  on 
a  special  promise  to  pay  made  by  defendant  before 
the  car  had  gone  forward,  but  after  a  bill  of  lading 
had  been  issued,  providing  that  the  consignee  should 
pay  the  freight,  the  bill  of  lading  was  admissible  as 
a  step  in  the  transaction.74  In  an  action  by  a  car- 
rier against  the  consignors  of  certain  goods  to 
recover  freight  charges,  evidence  as  to  plaintiff's 
agreement  to  accept  goods  on  condition  of  collect- 
ing the  freight  charges  from  the  consignee  is  inad- 
missible, as  tending  to  vary  the  terms  of  the  written 
bill  of  lading.178  In  an  action  to  recover  freight 
charges  for  an  interstate  shipment,  where  the  legal 
rate  is  properly  proved,  no  question  as  to  its  rea- 
sonableness can  arise.78  Where  a  carrier  by  cross 
action  sought  to  recover  freight  charges  under  an 
interstate  rate,  and  plaintiff  traversed,  as  required 
by  statute,  that  the  freight  was  such  as  to  fall 
within  the  rate,  the  burden  was  on  the  carrier  to 
prove  the  fact. 

[$  708]  7.  Overcharges— a.  Bight  to  Recover—  (1) 
At  Common  Law.78  Where  a  carrier  refuses  to  ac- 
cept goods  offered  for  transportation,  or  to  deliver 
goods  accepted  for  transportation,  unless  paid  a 
sum  in  excess  of  what  is  reasonable,  or  in  excess  of 
an  amount  fixed  by  law  or  contract,  and  the  sum 
so  demanded  is  paid  under  protest,  an  action  lies 
at  common  law  in  favor  of  the  consignor  or  the  con- 
signee, as  the  case  may  be,  to  recover  back  the 
unlawful  excess;79  and  according  to  a  number  of 
decisions  such  excess  may  be  .recovered  where  no 
protest  was  made  at  the  time  of  payment,80  the 

N.  J.— McGregor  v.  Erie  R.  Co..  35 
N.  J.  L.   89. 

N.  Y. — Harmony  v.  Bingham,  12 
N.  T.  99,  62  AmD  142. 

8.  C. — Hardaway  v.  Southern  R 
Co.,  90  8.  C.  475,  73  SB  1020,  Ann 
Casl913D   266. 

Tex. — Galveston,'  etc.,  R.  Co.  v. 
Botts,    (Civ.    A.)    70    SW   113. 

•  Vt. — Beckwith  v.  Frlsble,  82  Vt. 
659. 

Bng. — London,  etc.  R  Co.  v.  Ever- 
shed,  3  App.  Cas.  1029,  5  BRC  351; 
Lancashire,  etc.,  R.  v.  Gidlow,  L  R. 
7  H.  L  617:  Great  Western  R.  Co.  v. 
Sutton,  L  R.  4  H.  L.  226;  Baxendale 
v.  London,  etc.,  R.  Co.,  L  R.  1  Bxch. 
137;  Garton  v.  Bristol,  etc.,  R.  Co., 
1  B.  ft  8.  112.  101  ECL  112,  121  Re- 
print 666;  Baxendale  v.  Eastern 
Counties  R.  Co.,  4  C.  B.  N.  S.  63,  92 
ECL   68,    140    Reprint    1004. 

[a]  Controlling-  neoesslty  may  arise 
from  duress  as  applied  to  th«  prop- 
erty as  wall  as  to  the  parson,  and 
when  one  person  Is  in  possession  of 
the  goods  or  property  of  another  and 
refuses  to  deliver  the  same  unless 
the  latter  pays  him  a  sum  of  money 
which  he  has  no  right  to  receive, 
and  the  latter,  in  order  to  obtain 
possession  of  the  property,  pays  that 
sum,  the  money  so  paid  is  a  pay- 
ment by  compulsion  and  may  be  re- 
covered back.  Lafayette,  etc.,  R  Co. 
v.  Pattison.  41  Ind.  312;  McGregor 
v.  Erie  R.  Co.,  35  N.  J.  L.  89;  Har- 
mony v.  Bingham,  12  N.  T.  99,  62 
AmD  142. 

80.  U.  S.— Tutt  v.  Ide.  24  F.  Cas. 
No.  14,275b.  3  Blatchf.  249. 

Ala. — Southern  R.  Co.  v.  Lowe,  170 
Ala.  598,  54  S  51;  Southwestern  Ala- 
bama R.  Co.  v.  Maddox,  146  Ala.  539, 
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decisions  so  holding  taking  the  view  that  a  payment 
so  made  is  not  voluntary;"  but  other  decisions  take 
the  view  that  the  payment  of  excessive  freight 
charges  without  protest  is  a  voluntary  payment, 
and  that  the  excess  cannot  be  recovered  back,  in 
the  absence  of  fraud  or  deception.82.  Excessive 
charges  paid  to  a  common  carrier,  without  knowl- 
edge that  they  are  in  excess  of  those  charged  other 
shippers,  and  in  reliance'  on  the  representation  of 
the  carrier  that  all  its  charges  are  uniform,  are  not 
voluntary  payments,  and  the  excess  over  the  lawful 
charge  may  therefore  be  recovered  from  the  car- 
rier. Where  the  consignor  and  the  consignee  agree 
that  the  latter  shall  pay  the  freight  and  deduct  it 
from  the  purchase  price,  and  the  carrier  collects 
freight  in  excess  of  the  amount  which  it  agreed  with 


the  consignor  should  be  charged,  the  consignee, 
being  in  ignorance  of  such  agreement,  cannot  be 
said  to  have  made  a  voluntary  payment  of  the  ex- 
cess and  may  recover  it  back.84 

limitation  of  rale.  If  a  shipper  has  other  facili- 
ties for  transportation  at  a  reasonable  cost  and 
merely  used  the  facilities  afforded  by  defendant 
because  it  was  more  convenient  to  him,  the  fact  that 
he  paid  charges  which  he  claimed  to  be  exorbitant 
under  protest  does  not  make  his  act  other  than  a 
voluntary  one,  and  he  cannot  recover  back  the 
charges. 

Foreign  transportation.  At  common  law  no  action 
will  lie  against  a  common  carrier  for  unreasonable 
and  excessive  charges  for  foreign  transportation.88 


41  S  9;  Mobile,  etc.,  R.  Co.  v.  Stelner, 
61  Ala.  659.  Compare  Gulf  City 
Conatr.  Co.  v.  Louisville,  etc.,  R.  Co., 
121  Ala.  621,  25  S  579  (recognizing 
the  rule). 

111. — Chicago,  etc.,  R,  Co.  v.  Chi- 
cago, etc.,  Coal  Co.,   79  111.   121. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Wol- 
cott,  141  Ind.  267,  39  NE  451,  50  Am 
SR  320:  Louisville,  etc.,  R.  Co.  v.  Wil- 
son. 132  Ind.  617.  32  NE  311,  18  LRA 
105;  Baltimore,  etc.,  R.  Co.  v.  Shirk, 
66   Ind.   A.    42,   104   NE   864. 

Iowa. — Higley  v.  Burlington,  etc., 
R.  Co.,  99  Iowa  603,  68  NW  829,  61 
AmSR  250;  Helserman  v.  Burlington, 
etc.,  R.  Co..  63  Iowa  782,  18  NW  90S. 
See  Fuller  v.  Chicago,  etc.,  R.  Co., 
81    Iowa   187_  (recognizing   the   rule). 

Kan. — Kansas  City  Southern  R. 
Co.  v.  C.  H.  Alblers  Commn.  Co.,  79 
Kan.  69,  99  P  819. 

N.  H. — Clough  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  222.  90  A  868,  AnnCaS 
1916B    1195. 

N.  C. — Virginia-Carolina  Peanut 
Co.  v.  Atlantic  Coast  Line  R.  Co., 
166  N.  C.  62,  82  SE  1. 

Oh. — Peters  v.  Sctoto,  etc.,  R.  Co., 

42  Oh.  St   276,   61  AmR  814. 

Or. — Service  Lumber  Co.  v.  Surap- 
ter  Valley  R.  Co.,  «7  Or.  68,  163  P 
689. 

W.  Va. — West  Virginia  Transp.  Co. 
V.   Sweatier,  25  W.  Va.   434. 

Eng. — Parker  v.  Great  Western  R. 
Co..  7  M.  &  G.  253,  49  ECL  253,  136 
Reprint  107. 

fa]  Seasons  for  this  view.— (1) 
The  nature  of  the  business  consid- 
ered, the  shipper  does  not  stand  on 
equal  terms  with  the  carrier,  in  con- 
tracting for  charges  for  transporta- 
tion; and  if  the  shipper  pays  the 
rates  established  In  violation  of  law 
by  the  carrier,  rather  than  forego  its 
services,  such  payment  is  not  volun- 
tary, in  the  legal  sense,  and  the 
shipper  may  maintain  his  action  for 
money  had  and  received,  to  recover 
back  the  illegal  charge.  Mobile,  etc., 
R.  Co.  v.  Stelner,  61  Ala.  559.  596 
(where  the  court  said:  "Railroads 
have  so  expedited  and  cheapened 
travel  and  transportation;  have  so 
driven    from    their    domain    all    com- 

8 sting  modes  of  transportation,  that 
le  public  Is  left  no  discretion  but 
to  employ  them,  or  suffer  irreparable 
injury  in  this  age  of  steam  and  elec- 
tricity. They  have  their  established 
rates  of  charges,  and  these  the  ship- 
per must  pay,  or  forego  their  facili- 
ties and  benefits.  To  object  or  pro- 
test would  be  an  idle  waste  of  words. 
The  law  looks  to  the  substance  of 
things,  and  does  not  require  useless 
forms  or  ceremonies.  The  corpora- 
tion and  the  shipper  are  In  no  sense 
on  equal  terms,  and  money  thus  paid 
to  obtain  a  necessary  service,  Is  not 
voluntarily  paid,  as  the  law  inter- 
prets that  phrase").  To  same  effect 
Chicago,  etc.,  R.  Co.  v.  Wolcott,  141 
Ind.  267,  39  NE  461,  60  AmSR  320. 
(2)  "These  rules  are  founded  upon 
the  consideration  that  railroad  com- 
panies are  public  carriers,  and  those 
who  employ  them  are  In  their  power 
and  must  bow  to  the  rod  of  authority 


which  they  hold  over  consignors  and 
consignees  of  property  transported 
by  them.  .  .  .  The  law  does  not 
require  objection  or  protest  to  the 
payment  of  unjust  charges  for  the 
reason  that  they  would  be  vain,  be- 
ing addressed  to  those  who  occupy 
the  commanding  position  of  power  to 
enforce  obedience  to  their  require- 
ments. For  another  reason,  they  are 
not  required.  Those  who  do  business 
with  the  railroads  never  come  In  con- 
tact with  the  officers  who  possess 
authority  to  fix  or  abate  rates  of 
charges:  indeed,  they  usually  hardly 
know  their  names  or  where  to  find 
them.     .     .  These  considerations 

take  the  case  from  the  operation  of 
the  familiar  rule  which  forbids  re- 
covery on  account  of  payments  vol- 
untarily made  without  objection  or 
protest."  Helserman  v.-  Burlington, 
etc.,  R.  Co.,  63  Ipwa  732,  18  NW  903. 
(3)  Where  payments  are  made  to  a 
common  carrier  for  freight,  the  In- 
dividual shipper  does  not  deal  at 
arm's  length  with  the  carrier  or  oc- 
cupy a  situation  similar  to  that  of 
one  voluntarily  paying  money  with 
knowledge  of  all  the  circumstances. 
Service  Lumber  Co.  v.  Sumpter  Val- 
ley R.  Co.,  67  Or.  63,  135  P  689. 

[b]  "The  sole  object  of  a  protest 
In  these  cases  is  that  It  evidences 
the  plaintiffs  state  of  mind.  It  gives 
notice  that  he  Intends  to  claim  his 
right  to  a  repayment.  The  only  cases 
where  such  notice  would  seem  to  be 
of  importance  would  be  those  where 
the  defendant  had  subsequently 
changed  Its  position  in  reliance  upon 
the  validity  of  the  payment."  Clough 
v.  Boston,  etc.,  R.  Co.,  77  N.  H.  228, 
264,  90  A  863.  AnnCasl915B  1195. 

(c]  XUsstratlonav—  (1)  If  a  person 
Is  engaged  In  buying  oil  in  an  oil 
region  and  shipping  it  over  a  rail- 
road, and  there  is  no  other  outlet 
for  this  oil  except  over  this  railroad, 
and  under  these  circumstances  he 
agrees  to  pay  to  the  railroad  com- 
pany more  than  its  legal  rates  of 
charge  for  the  freight  on  such  oil, 
and  does  make  such  payments  from 
time  to  time,  in  order  that  he  may 
get  his  oil  transported  to  market  in 
the  only  manner  In  which  he  can 
transport  it,  although  such  payments 
are  made  after  each  shipment  of  oil 
has  been  made  and  the  oil  delivered, 
such  person  must  be  considered  as 
making  such  payment,  not  voluntar- 
ily but  by  compulsion,  and  he  has  a 
right,  In  an  action  for  money  had 
and  received  for  his  use,  to  recover 
back  the  excess  of  freight  so  paid 
by  him  over  the  amount  which  the 
railroad  company  had  a  legal  right 
to  charge,  or  to  offset  this  excess 
against  the  railroad  company's 
charge.  If  it  brings  an  action  of 
assumpsit  against  such  shipper, 
plaintiff  to  prove  that  he  demanded 
the  repayment  of  such  excess  by  the 
railroad  company  before  instituting 
such  Buit.  West  Virginia  Transp. 
Co.  v.  Sweetxer.  25  W.  Va.  434.  (2) 
Where  a  shipper,  in  order  to  obtain 
cars  to  ship  his  grain.  Is  compelled 
to   pay  an  additional   charge   of  two 


dollars,  or  suffer  the  alternative  of 
paying  damages  arising  from  a  fail- 
ure to  deliver  the  grain  as  agreed, 
such  payment  is  not  voluntary  and 
will  not  preclude  an  action  to  recover 
hack  the  money  so  paid  for  cars. 
Galesburg,  etc.,  R.  Co.  v.  West.  108 
111.  A.  504.  (8)  Plaintiff  coal  com- 
pany had  no  other  outlet  for  its  coal, 
and  defendant  railroad  company  ex- 
acted more  freight  than  by  the  terms 
of  the  contract  it  waa  entitled  to. 
Chicago,  etc,  R.  Co.  v.  Chicago,  etc.. 
Coal  Co..  79  111.  121.  130  (where 
Breeae,  J.,  said:  "It  can  hardly  be 
said  these  enhanced  charges  were 
voluntarily  paid  by  appellees.  It 
was  a  case  of  life  or  death'  with 
them,  as  they  had  no  other  means 
of  conveying  their  coals  to  the  mar- 
kets offered  by  the  Illinois  Central. 
and  were  bound  to  accede  to  any 
terms  appellants  might  Impose.  They 
were  under  a  sort  of  moral  duress, 
by  submitting  to  which  appellants 
have  received  money  from  them 
which.  In  equity  and  good  conscience, 
they  ought  not  to  retain"). 

Si.     See  cases  supra  note  80. 

88.  Q*. — Arnold  v.  Georgia  R-, 
etc.,  Co.,  60  Ga.  304. 

Md. — Potomac  Coal  Co.  v.  Cumber- 
land,  etc.,  R.   Co.,   38   Md.   226. 

N.  Y. — Killmer  v.  New  York  Cent., 
etc.,  R.  Co.,  100  N.  Y.  396,  3  NE  293. 
63  AmR  194;  Strough  v.  New  York 
Cent.  R.  Co..  92  App.  Dlv.  684.  87 
NYS  SO  [aff  181  N.  Y.  633  mem.  73 
NE  1133  mem]. 

S.  C. — Stalllngs  v.  Southern  R.  Co., 
92  S.  C.  290,  75  SE  449;  Hardaway 
v.  Southern  R.  Co.,  90  S.  C.  475,  7 J 
SE  1020,  AnnCasl918D  266;  Kenneth 
v.  South  Carolina  R  Co.,  49  S.  C.  L 
284,   98  AmD  882. 

Eng. — Taylor  v.  Metropolitan  R. 
Co.,  [1906]  2  K.  B.  66;  Evershed  v. 
London,  etc.,  R.  Co.,  L.  R.  3  Q.  B. 
134  [aff  3  App.  Cas.  1029,  6  ERC  351]. 

83.  Cook  v.  Chicago,  etc.,  R  Co., 
81  Iowa  561,  46  NW  1080,  26  AmSR 
612,   9   LRA   764. 

84.  Georgia  R.,  etc.,  Co.  v.  Cross- 
ley,    128    Ga.    36,    67    SE    97. 

88.  Bernhardt  v.  Carolina,  etc..  It. 
Co.,  186   N.  C.   268,  47  SE  427. 

[a]  Thus,  where  a  consignee  had 
facilities  for  the  transportation  of 
lumber  from  the  terminus  of  an 
initial  carrier  to  his  own  yard  by 
wagon  and  horses,  but,  for  his  own 
convenience,  made  a  contract  with  a 
connecting  carrier  which  had  a 
switch  leading  into  his  yard,  by 
which  the  cars  were  to  be  transferred 
from  the  Initial  carrier  and  brought 
directly  Into  his  yard,  and  was  ap- 
prised at  the  time  of  making  the  con- 
tract what  the  charges  would  be  and 
objected  to  the  same  as  extortionate 
and  stated  that  he  would  pay  them 
under  protest,  but  afterward  availed 
himself  of  the  contract  and  paid  the 
charges,  he  could  not  recover  back 
the  transfer  charges  so  paid.  Bern- 
hardt v.  Carolina,  etc.,  R.  Co,  135 
N.  C.   258.  47  SE  427. 

86.  Geraty  v.  Atlantic  Coast  Line 
R.  Co.,  211   Fed.   227. 

[a]    Season    for    rale*— The    com- 
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[ft  709]  (2)  Effect  of  Statutes—  (a)  State  Legisla- 
tion." The  common-law  remedy  for  excessive 
freight  charges  is  not  abrogated  by  a  statute  au- 
thorizing the  recovery  of  charges  collected  in  excess 
of  the  rates  properly  chargeable  under  a  railroad 
commission  law.  The  common-law  remedy  re- 
mains and  may' be  enforced,  even  though  the  statu- 
tory remedy  is  extinguished  by  lapse  of  time." 
Observance  by  a  railroad  company  of  a  schedule 
rate  fixed  by  the  railroad  commissioners  will  not 
defeat  a  common-law  action  for  charges  in  excess 
of  a  reasonable  rate,  where  the  statute  provides  that 
the  schedule  so  fixed  by  the  commissioners  shall  be 
prima  facie  evidence  that  the  rates  therein  fixed  are 
reasonable.90  But  under  a  statute  empowering  a 
railroad  commission  to  fix  rates  and  hear  com- 
plaints, and  giving  the  person  aggrieved  by  rates, 
the  right  to  complain  and  to  recover  excess  charges 
paid,  the  common-law  remedy  is  not  saved,  and  one 
who  has  made  no  complaint  to  the  commission  can- 


mon-law  doctrine  that  a  carrier's 
charge  must  be  reasonable  could  ap- 
ply only  to  persons  within  the  Juris- 
diction subject  to  that  law,  that  la. 
to  carriers  within  the  jurisdiction. 
Geraty  v.  Atlantic  Coast  Line  K.  Co., 
211  Fed.  227. 

87.  affect  of  statute  prescribing 
penalty  far  overcharge  see  Infra 
T  949. 

88.  See  Infra  notes  89-92. 

89.  La  Florldlenne,  etc.,  SocMte 
Anonyme  ▼.  Atlantic  Coast  Line  R. 
Co..  63  Fla.  208,  68  S  185;  Cullen  v. 
Seaboard  Air  Line  R.  Co.,  (3  Fla. 
122,  68  8  182;  Southern  R.  Co.  v. 
Moore,  133  Ga.  808,  67  SB  85,  26  LRA 
NS    861. 

"The  common  law  right  to  recover 
freight  charges  collected  in  excess  of 
reasonable  rates.  Is  essentially  differ- 
ent from  the  right  of  action  given  by 
the  statute  to  recover  charges  In  ex- 
cess of  rates  fixed  by  the  railroad 
commissioners,  together  with  the  ex- 
penses incurred  In  the  recovery,  and 
It  seems  olear  that  there  is  no  legis- 
lative Intent,  expressed  or  implied!  to 
destroy  or  to  supersede  the  common 
law  right  of  action."  Cullen  v.  Sea- 
board Air  Line  R.  Co.,  68  Fla.  122, 
127,  58  S  182.  To  same  effect  South- 
ern R.  Co.  v.  Moore,  133  Ga.  806,  67 
SB  85.  26  LRANS  851. 

90k  Harris  v.  Chicago,  etc.,  R.  Co., 
102  Iowa  375,  71  NW  339,  63  AmSR 
449  (where  it  was  said  that  the  stat- 
ute operates  equally  on  the  carrier 
and  the  shipper;  that  the  shipper 
may  recover  a  reasonable  rate  If 
the  schedule  fixed  by  the  commis- 
sioners Is  not  reasonable ;  and  on  the 
other  hand.  If  the  commissioners  err 
in  judgment  and  fix  a  rate  too  high 
to  be  reasonable,  that  the  shipper 
should  not  be  required  to  pay  it  or 
the  carrier  be  permitted  to  keep 
it). 

81.  Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc.,  R.  Co.,  168  Wis.  145, 
140  NW  1097.  See  also  Sorrell  v. 
Central  R.  Co.,  75  Ga.  609  (holding 
that  no  recovery  for  alleged  over- 
charges of  freight  beyond  reasonable 
rates  can  be  had,  unless  those  al- 
leged overcharges  go  beyond  the 
rates  fixed  by  the  commissioners, 
where  the  statute  makes  the  rates 
so  fixed  the  only  measure  of  what 
Is  Just  and  reasonable  to  be  used  In 
all  the  courts  where  complaint  of 
overcharges  for  freight  Is  made). 
But  compare  Turner  Creamery  Co. 
v.  Chicago,  etc.,  R.  Co.,  36  S.  D.  310, 
154  NW  819  (clearly  Implying  that 
the   two  remedies  are  coexistent). 

C»]  Xn  California  it  has  been 
held  that  the  United  States  district 
court  Is  not  without  Jurisdiction  of 
an  action  against  a  railroad  to  re- 
cover excess  freight  charged  and  col- 
lected in  violation  of  the  long  and 
short  haul  clause  of  Const,  art  12 
f  21.  as  amended  Oct.  10,  1911,  be- 
cause plaintiff  did  not  apply  to  the 
railroad    commission    for   a    repara- 


tion order,  as  provided  by  the 
Public  Utilities  Act  (St.  Sp.  Sess. 
[1911]  p  69)  I  71,  since  that  sec- 
tion refers  only  to  instances  where 
the  carrier's  charge  of  an  exces- 
sive or  discriminatory  rate  is 
dependent  on  facts  ascertained  from 
the  commission's  Investigation  on 
evidence,  and  does  not  apply  to  an 
overcharge,  unwarranted  as  a  mat- 
ter of  law,  which  falls  with- 
in I  73  subd  "a,"  authorising  the 
aggrieved  party  to  prosecute  an  ac- 
tion for  loss  or  Injury  from  a  car- 
rier's failure  to  do  anything  required 
by  the  constitution  or  laws  of  the 
state,  or  an  order  of  the  commis- 
sion. The  statute  has  reference 
only  to  Instances  where  the  question 
whether  the  carrier  has  charged  an 
excessive  or  discriminatory  rate  is 
dependent  upon  facts  to  be  ascer- 
tained from  an  investigation  on  evi- 
dence taken  by  the  commission.  It 
can  have  no  application  to  an  in- 
stance where,  if  the  overcharge  was 
made  as  alleged,  It  was  unwarranted 
as  a  matter  of  law.  California  Ad- 
justment Co.  v.  Southern  Pao.  Co., 
226    Fed.   849. 

88.  Frank  A.  Graham  Ice  Co.  v. 
Chicago,  etc.,  R.  Co.,  163  Wis.  145, 
140  NW  1097. 

83,  Kansas  City  Southern  R.  Co. 
v.  Tonn,  102  Ark.  20,  143  SW  577; 
A.  P.  Brantley  Co.  v.  Ocean  SS.  Co., 
5  Ga.  A.  844,  63  SB  1129;  Southern 
Pac.  Co.  v.  Crenshaw,  6  Ga.  A.  676, 
63  SB  865;  Georgia  R.  Co.  v.  Creety, 
5  Ga.  A.   424,   63  SB  528. 

84.  U.  8.— A.  J.  Phillips  Co.  v. 
Grand  Trunk  Western  R.  Co.,  236 
U.  S.  662,  35  SCt  444,  69  L.  ed.  774 
[aff  195  Fed.  12.  116  CCA  94];  South- 
ern R.  Co.  V.  Tift,  206  U.  8.  428,  27 
SCt  709,  51  L.  ed.  1124,  11  AnnCas 
846  and  note;  Texas,  etc.,  R  Co.  v. 
CIbco  Oil  Mill,  204  U.  8.  449,  27  SCt 
358,  51  L.  ed.  562;  Texas,  etc.,  R.  Co. 
v.  Abilene  Cotton  OH  Co.,  204  U.  S. 
426,  27  SCt  350,  61  L.  ed.  653,  9  Ann 
Cas  1076  and  note  [rev  38  Tex.  Civ. 
A.  366,  85  SW  105];  Geraty  v.  At- 
lantic Coast  Line  -R.  Co.,  211  Fed. 
227;  Carson  Lumber  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  198  Fed.  311  [aff  209 
Fed.  191,  126  CCA  139];  Meeker  v. 
Lehigh  Valley  R.  Co.,  162  Fed.  354; 
Howard  Supply  Co.  v.  Chesapeake, 
etc.,  R.  Co.,  162  Fed.  188;  American 
Union  Coal  Co.  v.  Pennsylvania  R. 
Co.,  169  Fed.  278;  Kallspell  Lumber 
Co.  v.  Great  Northern  R.  Co.,  167 
Fed.  846;  Clement  v.  Louisville,  etc., 
R.  Co.,  153  Fed.  979;  Klnnavey  v. 
Terminal  R.  Assoc,  81  Fed.  802;  Van 
Patten  v.  Chicago,  etc.,  R,  Co.,  81 
Fed.  546;  Swift  v.  Philadelphia,  etc., 
R.  Co.,  64  Fed.  59. 

Ala. — Nashville,  etc.,  R.  Co.  v.  Far- 
rell,    (A.)    70  S   986. 

Alaska. — U.  S.  v.  Pacific,  etc.,  R., 
etc.,  Co.,  4  Alaska  530. 

Or. — Baldwin  Sheep,  etc.,  Co.  v. 
Columbia  R.  Co.,  68  Or.  286,  114  P 
469.     See  also  Oregon  R.,  etc.,  Co.  v. 


not  recover  excess  charges;*1  and  the  fact  that  an? 
other  shipper  had  made  complaint  to  the  commis- 
sion which  had  found  the  charges  excessive  and  had 
ordered  their  reduction  did  not  relieve  a  shipper, 
suing  to  recover  excess  charges  paid  under  the 
former  rates  from  making  complaint  thereof  to  the 
commission.92 

[$  710]  (b)  The  Interstate  Commerce  Act.  The 
right  to  maintain  an  action  at  common  law  to  re- 
cover the  excess  of  freight  charged  on  an  interstate 
shipment,  over  the  rate  fixed  by  the  interstate  com- 
merce commission,  is  not  affected  by  any  of  the  pro- 
visions of  the  Interstate  Commerce  Act."  But  the 
Interstate  Commerce  Act  abrogates  the  common-law 
remedy  for  the  recovery,  of  alleged  unreasonable 
freight  charges  on  interstate  shipments,  where  the 
rates  charged  are  those  duly  fixed  by  the  carrier  ac- 
cording to  the  act,  and  which  have  not  been  found 
unreasonable  by  the  interstate  commerce  commis- 
sion;** otherwise,  however,,  where  the  carrier  has 

CooMdge,  69  Or.  6,  116  P  98  (recog- 
nizing  the   rule). 

W.  Va. — Robinson  v.  Baltimore, 
etc^,  R.  Co.,  64  W.  Va.  406,  63  SB  323. 

Wis. — Slgglns  v.  Chicago,  etc.,  H. 
Co.,   163  Wis.   122.   140  NW  1128. 

But  see  H.  L.  Halllday  Milling  Co. 
v.  Louisiana,  etc.,  R.  Co..  80  Ark. 
536,  98  SW  874;  Chicago,  etc.,  R.  Co. 
v.  Gardner,  (Tex.  Civ.  A.)  86  SW  793 


(both  cases  not  supporting  the  rule). 
[a]  Beason  for  rulev— 'If,  without 
previous  action  by  the  Commission, 
power  might  be  exerted  by  courts 
and  juries  generally  to  determine  the 
reasonableness  of  an  established  rate, 
It  would  follow  that  unless  all  courts 
reached  an  identical  conclusion  a 
uniform  standard  of  rates  in  the 
future  would  be  Impossible,  as  the 
standard  would  fluctuate  and  vary, 
dependent  upon  the  divergent  con- 
clusions reached  aa  to  reasonableness 
by  the  various  courts  called  on  to 
consider  the  subject  as  an  original 
question.  Indeed  the  recognition  of 
such  a  right  is  wholly  inconsistent 
with  the  administrative  power  con- 
ferred upon  the  Commission  and  with 
the  duty,  which  the  statute  casts 
upon  that  body,  of  seeing  to  It  tfiat 
the  statutory  requirement  as  to  uni- 
formity and  equality  of  rates  Is  ob- 
served. Equally  obvious  Is  it  that 
the  existence  of  such  a  power  In  the 
courts,  Independent  of  prior  action 
by  the  Commission,  would  lead  to 
favoritism,  to  the  enforcement  of  one 
rate  In  one  jurisdiction  and  a  dif- 
ferent one  in  another,  would  destroy 
the  prohibitions  against  preferences 
and  discrimination,  and  afford,  more- 
over, a  ready  means  by  which, 
through  collusive  proceedings,  the 
wrongs  which  the  statute  was  in- 
tended to  remedy  could  be  success- 
fully Inflicted.  Indeed  no  reason  can 
be  perceived  for  the  enactment  of 
the  provision  endowing  the  admin- 
istrative tribunal,  which  the  act 
created,  with  power,  on  due  proofr 
not  only  to  award  reparation  to  a 
particular  shipper,  but  to  command 
the  carrier  to  desist  from  violation 
of  the  act  in  the  future,  thus  com- 
pelling the  alteration  of  the  old  or 
the  filing  of  a  new  schedule,  con- 
formably to  the  action  of  the  Com- 
mission, if  the  power  was  left  in 
courts  to  grant  relief  on  complaint 
of  any  shipper,  upon  the  theory  that 
the  established  rate  could  be  disre- 
garded and  be  treated  as  unreason- 
able, without  reference  to  previous 
action  by  the  Commission  in  the 
premises.  This  must  be,  because,  if 
the  power  existed  In  both  courts  and 
the  Commission  to  originally  hear 
complaints  on  this  subject,  there 
might  be  a  divergence  between  the 
action  of  the  Commission  and  the 
decision  of  a  court.  ...  In  other 
words,  the  established  schedule 
might  be  found  reasonable  by  the 
Commission  In  the  first  Instance  and 
unreasonable  by  a  court  acting  orlg- 
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failed  to  post,  file,  and  establish  a  rate  as  required 
by  the  act.85  In  an  action  of  this  character,  the 
only  question  between  the  shipper  and  the  carrier 
is  what  were  the  legal  published  rates  and  regula- 
tions, and  not  what  they  should  have  been.9"  A  fur- 
ther provision  of  the  Interstate  Commerce  Act,97 
that  nothing  therein  "shall  in  any  way  abridge  or 
alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  are  in 
addition  to  such  remedies,"  cannot  be  construed  as 
continuing  in  the  shippers  a  common-law  right,  the 
continued  existence  of  which  would  be  absolutely 
inconsistent  with  the  provisions  of  the  statute.98 

[$  711]  b.  What  Constitutes  an  Overcharge."  A 
charge  in  excess  of  that  specified  in  the  contract  of 
shipment,  where  the  rate  is  not  fixed  by  law,1  or  a 
charge  in  excess  of  the  rate  fixed  by  law,2  is  of 
course  an  overcharge  within  the  rule.3  Excess 
freight  which  the  owner  of  goods  is  compelled  to 
pay  by  reason  of  a  misshipment  of  the  goods,  due 
to  the  negligence  of  the  carrier,  is  an  overcharge 
for  which  a  recovery  may  be  had.*  A  shipper  of 
cattle,  who  is  obliged  to  pay  a  feed  bill  in  order 
to  obtain  possession  of  them  from  the  carrier,  is 
entitled  to- recover  from  the  carrier  the  amount  of 
such  bill,  with  interest,  if  the  cattle  were  not  in 
fact  fed,  or  if  they  were  fed  contrary  to  the  ship- 
per's directions  not  to  feed  them  en  route.*  On  the- 
other  hand,  requiring  the  shipper  to  pay  rates  filed 
with  the  interstate  commerce  commission  does  not 


amount  to  an  overcharge,  although  by  mistake  of 
the  carrier's  agent  a  rate  lower  than  that  filed  wu 
quoted  to  the  shipper.8  A  consignee  is  bound  on  an 
implied  contract  to  reimburse  a  forwarding  line  for 
demurrage  charges  which  it  was  obliged  to  pay  to  a 
connecting  railroad  and  cannot  complain  of  such 
charges  as  an  overcharge.7  When  unexpected  diffi- 
culties occur  in  the  transportation  of  property  by  a 
carrier,  and  the  consignor  agrees,  in  view  of  them, 
to  pay  a  sum  for  the  carriage,  in  addition  to  what 
had  previously  been  fixed  on,  and  pays  the  same,  he 
cannot  recover  it  back  as  paid  without  considera- 
tion.8 A  shipper  who  billed  goods  through  at  a 
guaranteed  freight  rate,  sold  them  in  transit,  and 
changed  the  delivery  accordingly,  without  the  con- 
sent of  the  initial  carrier,  while  the  goods  were  is 
the  hands  of  connecting  carriers,  and  who  expected 
when  the  shipment  was  made  so  to  change  the  deliv- 
ery, eannot  recover  from  the  initial  carrier  its  pro- 
portion of  the  amount  charged  by  the  connecting 
carriers  in  excess  of  the  guaranteed  rate,  but  only 
the  difference  between  the  amount  received  by  the 
initial  carrier  and  the  amount  it  would  have  received 
had  the  goods  originally  been  billed  to  the  points 
where  they  were  delivered.9 
.  [$  712]  c.  Liability  of  Connecting  Carriers  for 
Overcharge.  A  delivering  carrier  who  is  a  party  to 
a  contract  of  through  shipment,  made  by  the  initial 
carrier  having  authority  to  make  such  contract,  is 
bound  to  pay  back  to  the  shipper  any  excess  of 


Inally,  and  thus  a  conflict  would 
arise  which  would  render  the  en- 
forcement of  the  act  Impossible." 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  428,  440,  27  SCt 
350,  51  L.  ed.  653,  9  AnnCaa  1075. 

[b]  Misrepresentation  of  pubUsned 
rates  by  carrier's  agents- A  shipper 
Is  not  authorised  to  recover  of  an 
initial  carrier  of  live  stock,  an  dam- 
ages for  misrepresentation,  the  dif- 
ference between  the  rate  stated  by 
the  initial  carrier  for  a  through  in- 
terstate shipment  and  the  authorised 
published  rate  which  he  was  re- 
quired to  pay.  Texas,  etc.,  R.  Co.  v. 
Leslie,  62  Tex.  Civ.  A.  380.  131  SW 
824. 

96.  St.  Louis  Southwestern  R.  Cot 
v.  Lewellen,  192  Fed.  640,  113  CCA 
414  (certiorari  den  225  U.  S.  701,  32 
SCt  835,  66  L.  ed.  1264]. 

[a]  Season  for  ml*. — "To  give  full 
effect  to  section  8  of  the  Interstate 
Commerce  Law,  it .  is  necessary  to 
hold  that  in  this  and  similar  liases 
the  party  injured  and  damaged  by 
the  failure  of  a  carrier  to  comply 
with  the  plain  requirements  of  sec- 
tion 6  as  to  advising  the  public  of 
established  rates  should  ,be  allowed 
to  recover  his  actual  damages,  al- 
though thereby  may  follow  Incident- 
ally— not  to  say  remotely — a  quasi 
reduction  from  a  high  and  unreason- 
able and  unpublished,  though  estab- 
lished, rate  which  the  carrier  foisted 
on  the  shipper."  St.  Louis  South- 
western R.  Co.  v.  Lewellen,  192  Fed. 
540,  643,  113  CCA  414  (certiorari  den 
225  U.  S.  701,  32  SCt  835,  56  L.  ed. 
12641. 

(b)  XUnstration. — Where  a  carrier 
falls  to  file  and  post  an  established 
rate  at  a  station  from  which  a  con- 
signor's cattle  are  to  be  shipped, 
whereby  he  was  compelled  to  pay  a 
rate  higher  than  If  he  had  shipped 
under  a  competitive  rate  over  an- 
other road,  he  was  entitled  to  recover 
the  difference.  St.  Louis  Southwest- 
ern R.  Co.  v.  Lewellen,  192  Fed.  640, 
113  CCA  414  [certiorari  den  225  U.  S. 
701,   32   SCt  835,   66  L.   ed.   1264]. 

96.  Carson  Lumber  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  198  Fed.  311  [aff 
209  Fed.  191,  126  CCA  139]. 

97.  24  U.  S.  St.  at  L.  887  c  104 
(   22. 


98.  Texas,  etc..  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S>  426,  429. 
27  SCt  350.  51  L.  ed.  553,  9  AnnCaa 
1075  _ff«v  88  Tex.  Civ.  A.  86«,  442, 
86  Sw  1052]  (where  it  was  said 
that  "it  inevitably  follows  from  the 
context  of  the  act  that  the  inde- 
pendent right  of  an  Individual  origi- 
nally to  maintain  actions  in  courts 
to  obtain  pecuniary  redress  for  vio- 
lations of  the  act  conferred  by  the 
ninth  section  must  be  confined  to 
redress  of  such  wrongs  as  can,  con- 
sistently with  the  context  of  the  act, 
be  redressed  by  courts  without  previ- 
ous action  by  the  Commission,  and, 
therefore,  does  not  imply  the  power 
in  a  court  to  primarily  hear  com- 
plaints concerning  wrongs  of  the 
character  of  the  one  here  complained 
of"). 

99.  See  also  infra  U  948,  1006.  . 

1.  Southern  R.  Co.  v.  Lowe,  170 
Ala.  598.  64  S  51. 

[a]  XJmltatlon  of  rale.— The 
above  doctrine  is  subject  to  this  limi- 
tation, that  if  the  rate  is  fixed  by 
law,  and  the  contract  rate  Is  less  than 
that  so  fixed,  the  legal  rate  must 
prevail.    See  infra  text  and  note  6. 

2.  U.  S.— Southern  R.  Co.  v.  Ala- 
bama R.  Commn.,  196  Fed.  668. 

Ind.— Baltimore,  etc.,  R  Co.  v. 
Shirk,  56  Ind.  A.  42,  104  NE  864. 

Ky.— Louisville,  etc.,  R.  Co.  v. 
Walker,  110  Ky.  961,  63  SW  20,  23 
KyL  463;  Hutchison  v.  Louisville, 
etc,  R.  Co.,  108  Ky.'  616,  57  SW  251, 
22  KyL  361,  63  SW  33.  22  KyL  1871. 

Mo. — State  v.  Chicago,  etc.,  R.  Co., 
265  Mo.  646,  178  SW  129,  LRA1916C 
309. 

Nebr. — Katz-Craig  Contracting  Co. 
v.  Chicago,  etc.,  R.  Co.,  93  Nebr.  674, 
141  NW  1131. 

S.  C. — Hardaway  v.  Southern  R. 
Co.,  93  S.  C.  476,  73  SB  1020,  AnnCas 
1913D  266. 

Tex. — Texas,  etc.,  R.  Co.  v.  Dick- 
son, (Civ.  A.)  167  SW  33. 

[a]  Charging  more  for  short  than 
for  long  haul. — (1)  A  railroad  which 
charges  more  for  a  short  than  for  a 
long  haul.  In  violation  of  a  constitu- 
tional prohibition.  Is  liable  to  the 
shipper  for  the  excess  charged. 
Louisville,  etc.,  R.  Co.  v.  Walker,  110 
Ky.  961,  63  SW  20.  23  KyL  453.  (2) 
And  this  is  so,  although  the  carrier 


might  have  complied  with  the  law 
without  decreasing  the  charge  for  the 
short  haul.  Hutchison  v.  Louisville. 
etc.,  R.  Co.,  108  Ky.  615,  57  SW  251, 
22  KyL  361.  (3  SW  33.  22  KyL 
1871. 

[b]  Bate  In  effect  when  shipment 
made  controlling. — (l)  In  determin- 
ing whether  freight  rates  charged 
are  excessive,  the  rate  In  effect  at 
the  time  the  bill  of  lading  was  exe- 
cuted is  controlling.  Quanah.  etc., 
R.  Co.  v.  Drummond,  (Tex.  Civ.  A.) 
147  SW  728.  (2)  And- where  a  rate 
statute  is  repealed  shippers  as  to 
transaction  completed  while  the  stat- 
ute was  in  force  in  the  absence  of 
any  judicial  -condemnation  of  the 
statute  have  a  vested  right  to  re- 
cover any  charges  above  those  al- 
lowed .by  the  repealed  statute  while 
it  was  In  force.  Southern  R.  Co.  v. 
Alabama  R.  Commn.,  196  Fed.  558; 
Central  of  Georgia  R.  Co.  v.  Ala- 
bama R.  Commn.,  161  Fed.  925  [rev 
on  other  grounds  170  Fed.  226,  9t 
OCA  117J. 

[c]  Pending  determination  of 
cousiltutlonjUliy. — Where,  pending 
the  determination  by  the  United 
States  supreme  court  of  the  validity 
of  state  statutes  fixing  the  maximum 
railroad  rates  for  Intra-state  trans- 
portation, a  railroad  exacted  rates  in 
excess  of  those  fixed  by  the  statutes, 
passengers  and  shippers,  including 
the  state  In  its  private  capacity, 
after  the  determination  of  the  valid- 
ity of  the  rate  statutes,  in  proper  ac- 
tions, could  recover  the  excessive 
charges  paid.  State  v.  Chicago,  etc. 
R.  Co.,  265  Mo.  646,  178  SW  129,  LRA 
1916C  309. 

3.  See  also  cases  supra  >  708 
note  79. 

4.  Read  v.  Central  Vermont  R  Co.. 
76  N.  H.  565,  86  A  161. 

5.  Galveston,  etc..  R.  Co.  v.  Botts, 
(Tex.  Civ.  A.)  70  SW  113. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Pickens, 
(Okl.)  161  P  1066;  Wichita  Falls,  etc, 
R  Co.  v.  Asher,  (Tex.  Civ.  A.)  171 
SW  1114.     See  also  Infra  {  838. 

7.  Quanah.   etc,   R.   Co.    v.  Drum 
mond,  (Tex.  Civ.  A.)   147  SW  728. 

8.  Detroit,  etc..  R.  Co.  v.  McKen- 
zie.  43  Mich.  609.  5  NW  1031. 

9.  Sherman,  etc.,  R.  Co.  v.  Beebe. 
15  Tex.  Civ.  A.   686,  39  SW  1102. 


developments  and  onanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  712-715]  CARRIERS 

freight  charges  received,10  and  it  cannot  escape  lia- 
bility for  excess  charges  collected,  because  the  rail- 
road commission  did  not  apportion  the  rates  fixed 
by  it  between  the  initial  and  the  delivering  car- 
riers,11 nor  because  when  it  received  the  cars  from 
the  initial  carrier  it  also  received  statements  of  the 
freight  charges  at  the  unlawful  rates  and  paid  to 
the  initial  carrier  a  part  or  all  of  the  excess  freight 
collected.12    Where  by  statute  recovery  of  excessive 
eharges  is  by  way  of  damages  as  for  tort,  the  last 
connecting  carrier,  is  liable  for  the  entire  damage, 
although  the  freight  charged  was  for  transportation 
over  different  lines.18    But  a  carrier  which  contracts 
to  transport  goods  for  a  certain  sum  is  not  liable 
for  the  excess  over  that  amount  paid  by  the  con- 
signee to  the  delivering  carrier  on  its  refusal  to 
deliver  the  goods  on  other  terms,  where  it  is  not 
shown  that  defendant  received  any  part  of  the  sum 
so  collected.14    Where  no  freight  -charges  were  paid 
in  advance,  but  each  succeeding  carrier  advanced  to 
its  predecessor  the  charges  np  to  its  own  line,  so 
that  the  terminal  carrier  collected  all  eharges  at 
destination,  plaintiff,  in  order  to  recover  for  an 
overcharge  from  the  initial  carrier,  must  show  that 
parts  of  the  alleged  overcharge  by  the  terminal  car- 
rier reached  the  initial  carrier.11    Where,  by  reason 
of  misxouting  by  the  initial  carrier,  the  total  freight 
charges  paid  by  the  consignee  to  the  last  carrier 
were  in  excess  of  the  legal  charges  for  transporta- 
tion by  the  cheapest  route,  but  none  of  the  carriers 
received  more  than  the  lawful  rate  for  carrying  the 
goods  over  the  route  by  which  they  were  actually 
sent,  an  action  by  the  consignee  against  the  last 
carrier  for  money  had  and  received  will  not  lie.1* 

[§  713].  d.  Actions  for  Overcharge — (1)  Jurisdic- 
tion and  Venue.  An  action  to  recover  an  excess 
of  freight  charged  may  be  brought  in  the  county  in 
which  the  contract  for  shipment  was  made,  although 
the  freight  was  not  paid  there.17  If  a  carrier 
charges  for  an  interstate  shipment  more  than  the 
rate  set  out  in  the  published  schedule,  nothing  in 
the  act  will  prevent  the  bringing  of  an  action  in  a 
state  court  for  the  difference  between  the  schedule 
rate  and  that  charged;1*  and  indeed  the 'right  of 
action  in  the  state  court  is  reserved  by  >the  pro- 
visions of  the  Interstate  Commerce  Act.1*  Moreover, 
an  action  by  a  shipper  of  an  interstate  shipment  to 


[iioe.j.];  45S 


recover  freight  eharges  paid  under'  protest  in  excess 
of  the  charges  specified  in  the  contract  of  shipment 
is  within  the  jurisdiction  of  a  state  court,  where  the 
carrier  does  not  show  that  any  rate  was  ever  filed 
with,  or  approved  by,  the  interstate  commerce  com- 
mission or  in  any  manner  promulgated  as  a  lawful 
freight  rate.20  The  jurisdiction  of  the  courts 'of  an 
action  to  recover  an  illegal  overcharge  in  plain  vio- 
lation of  law  is  not  ousted  by  statutes  establishing 
commissions  with  power  to  fix  rates  and  to  award 
reparation.21 

[$  714]  (2)  Limitations.  A  statute  making  it 
unlawful  for  a  carrier  to  charge  or  to  .receive  a 
different  rate  of  freight  from  one  person  than  from 
another  for  like  service,  forbidding  the  charge  of 
greater  rates  than  those  in  force. on  a  certain  date, 
and  requiring  it  to  adopt  and  post  its  tariffs  on  the 
first  Monday  of  each  January  and  July,  construed 
as  a  maximum  rate  law  prohibiting  rebates,  and 
making  a  carrier  liable  to  a.  person  injured  in  three- 
fold damage  recoverable  by  an  action  commenced 
within  three  years,  did  not  refer  to  freight  over- 
charges, so  as  to  make  the  limitation  apply  to  an 
action  to  recover  overcharges.** 

[$  715]  (S)  Parties.  Plaintiffs.  One  with  whom 
a  contract  of  carriage  is  made,  and  who  is .  de- 
scribed therein  as  the  consignor,  consignee,'  and  sole 
owner,  may  maintain  an  action  for  overcharges;2* 
but  one  who  has  merely  advanced  the  freight  on 
merchandise  shipped  -and  who  received  '•  back  such 
advance  has'  no  standing  to  recover  an  excess 
charge.2*  A  statute  authorizing  the  party  aggrieved 
to  recover  from  a  carrier  an  overcharge  for  freight 
does  not  permit  a  buyer  to  sue  a  carrier  for  an 
overcharge  collected  from  the  seller  for  transporty 
ing  the  goods,  and  included  by  the  seller  in  the 
price,  and  paid  to  him  by  the  buyer.25  As  between 
the  seller  and  the  purchaser  of  commodities  trans* 
ported  to  destination  by  a  common  carrier,  overf 
charges  belong  to  the  one  who  paid  them.2*  Where 
it  appeared  that  a  connecting  line  paid  defendant's 
freight  bills,  carried  them  as  advanced  charges,  and 
collected  them  with  its  own  at  the  final  destination^ 
in  other  states,  and  that  the  consignee,  deducted  the 
total  freight  charges  from  the  invoice  price,  it  was 
not  necessary  that  plaintiff  first  take  an  assign- 
ment of  a  cause  of  action  from  its  consignee." 


10.  Reynolds  v.  Seaboard  Air  Line 
R.  Co..  81  S.  C.  383.  62  SB  445. 

11.  Baltimore,  etc.,  R.  Co.  v.  Shirk, 
58  Ind.  A.  42,  104  NE  864.  S66  (where 
It  was  said:  "The  statute  contem- 
plates that  such  apportionment  shall 
be  made  by  agreement  between  the 
companies,  and  the  commission  does 
not  have  power  to  do  so  In  the  first 
Instance;  but  on  failure  of  the  com- 
panies to  agree,  on  proper  application 
therefor,  the  commission  may  'fix  the 
pro  rata  part  of  the  charges'  to  be 
received  by  the  connecting  lines"). 

15.  Baltimore,  etc.,  R.  Co.  v.  Shirk, 
66  Ind.  A.  42.  104  NE  864. 

13.  Osborne  v.  Chicago,  etc.,  R. 
Co.,  48  Fed.  49  [rev  on  other  grounds 
52   Fed.  912.  3  CCA  347]. 

14.  Chicago,  etc.,  R.  Co.  v.  Hen-- 
derson,   (Tex.  Civ.  A.)   73  SW  36. 

IB.  McManus  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  359,  136 
NW  769.  But  see  Dunne  v.  St.  Louis. 
etc.  R.  Co.,  186  Mo.  A.  372,  148  SW 
997  (holding  that,  where  the  initial 
carrier  turned  over  the  shipment  to 
the    connecting   carrier    without    re- 

?uiring  advancement  of  the  accrued 
relght,  and  the  connecting  carrier, 
asserting  the  lien  of  both,  collected 
an  excessive  charge,  the  initial  car- 
rier is  liable  for  the  excess,  although 
the  connecting  carrier  retained  it). 

16.  Slggins  v.  Chicago,  etc.,  R.  Co., 

153  wis.  m.  140  nw  ni%. 


17.  Conn  v.  Louisville,  etc,  R.  Co., 
51  SW  617,  21  KyL  469. 

18.  Kansas  City  Southern  R.  Co. 
v.  Tonn,  102  Ark.  20,  143  SW  577; 
A.  P.  Brantley  Co.  v.  Ocean  SS.  Co., 
5  Ga.  A.  844,  68  SE  1129;  Southern 
Pac.  Co.  v.  Crenshaw,  5  Ga.  A.  675, 
63  SE  865;  Georgia  R.  Co.  v.  Creety, 
5  Ga.  A.  424,  63  SE  528;  Pine  Tree 
Lumber  Co.  v.  Chicago,  etc.,  R.  Co., 
123  La.  588,  49  S  202;  Robinson  v. 
Baltimore,  etc.,  R.  Co.,  64  W.  Va.  406, 
63  SE  323. 

"The  State  courts  have  Jurisdic- 
tion, just  as  they  have  in  other  cases 
where  money  has  been  paid  by  one 
person  to  another  through  mistake, 
and  the  one  receiving  the  money  re- 
fuses to  pay  it  back.  Chicago,  etc., 
R.  Co.  v.  Lena  Lumber  Co.,  99  Ark. 
105.  107,   137  SW  562. 

19.  Robinson  v.  Baltimore,  etc.,  R. 
Co.,  64  W.  Va.  406,  63  SE  323. 

80.  Mott  Store  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  184  Mo.  A.  50.  168  SW 
322.  See  also  N.  H.  Blitch  Co.  v.  At- 
lantic Coast  Line  R  Co.,  87  S.  C.  107, 
69  SE  16  (holding  that  a  state  court 
has  jurisdiction  of  an  action  to  re- 
cover an  overcharge  of  a  carrier  for 
Icing  cars  In  an  interstate  shipment, 
in  the  absence  of  allegations  of  an 
unreasonable  and  unjust  exaction  for 
services  In  transportation  based  on 
an  established  interstate  rate,  there' 
being  no  presumption  that  the  carrier 


had  filed  with  the  interstate  commis- 
sion a  schedule  of  rates,  including 
icing). 

21.  Southern  Pac  Co.  v.  Kern 
County  Super.  Ct.,  27  Cal.  A.  240,  154 
P  397,  404. 

[a]  In  California.  It  is  held  that 
nothing  in  the  constitution  or  stat- 
utes of  the  state  warrants  the  conclu- 
sion that  the  court  may  not  enter- 
tain an  action  for  the  recovery  of  an 
amount  paid  a  railroad  for  the  trans- 

{tortation  of  freight  collected  in  vlo- 
atlon  of  law.  Southern  Pac.  Co.  v. 
Kern  Cbunty  Super.  Ct.,  27  Cal.  A. 
240.  160  P  397,  404. 

Sol*  under  Interstate  Commerce 
Act  see  Commerce  [7  Cyc  493].  And 
supra  5  689. 

33.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co..  67  Or.  63,  136  P  639. 

33.  Waterman  v.  Chicago,  etc.,  R. 
Co.,  61  Wis.  464,  21  NW  611,  60  AmR 
145. 

34.  Andalman  v.  Chicago,  etc.,  R. 
Co..  153  111.  A.  169. 

35.  State  v.  Central  Vermont  R. 
Co..  81  Vt.  459,  71  A  193,  21  LRANS 
949  (where  it  was  said  that  the  term 
"party,"  when  used  with  reference  to- 
legal  remedies,  must  be  taken  to- 
mean  one  who  was  injured  In  a  legal 
sense). 

36.  Jennlson  v.  Chlca,go,  etc.,  R. 
Co..    (Minn.)    158   NW   398. 

37.  Service  Lumber  Co.   v.  Sump- 
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Defendants.  The  liability  of  the  delivering  car- 
rier, in  an  action  to  recover  excess  freight  charges 
collected  by  it,  does  not  depend  on  whether  the 
terminal  and  initial  carriers  were  joint  tort- 
feasors; and  hence  the  initial  carrier  need  not  be 
joined  as  a  defendant  in  such  action.28  Where, 
pending  the  determination  by  the  United  States 
supreme  court  of  the  validity  of  state  statutes 
fixing  the  maximum  railroad  rates  for  intra-state 
transportation,  a  railroad  exacted  rates  in  excess 
of  those  fixed  by  the  statutes,  the  state,  suing,  after 
determination  of  the  validity  of  the  rate  statutes, 
in  its  private  capacity  on  the  relation  of  the  attor- 
ney-general, to  recover  the  excessive  charges  paid 
by  it,  cannot  join  as  parties  plaintiff  with  it  pri- 
vate parties  likewise  charged  excessive  rates,  pray- 
ing a  general  accounting  against  the  road  to  im- 
pound all  excess  charges  exacted  during  the  period 
of  the  illegal  rates,  sinoe,  while  the  state  may  main- 
tain such  a  suit  by  itself  in  its  private  capacity, 
when  it  does  so  it  is  bound  by  the  established  rules 
of  pleading  and  practice,  as  any  private  litigant, 
and  each  illegal  exaction  gives  rise  to  an  individual 
right  of  action,  several  or  all  of  which  may  not 
be  joined.™ 

[J  716]  (4)  Conditions  Precedent.*0  If  pay- 
ment has  been  made,  no  demand  for  the  return  of 
the  excessive  freight  is  necessary  before  bringing 
action.11  But  if  the  action  is  based  on  a  statute  re- 
quiring it  to  be  brought  within  twelve  months  after 
the  alleged  overcharge  is  made,  the  time  thus  lim- 
ited is  a  condition  precedent  to  .the  suit,  and  is  a 
part  of  the  right  of  action,  and  after  it  has  elapsed 
the  right  of  action  is  extinguished."    As  heretofore 


shown,  if  the  right  of  action  is  predicated  on  the 
alleged  unreasonableness  of  the  established  rates 
for  interstate  shipments,  it  is  a  condition  precedent 
to  the  action  that  redress  through  the  interstate 
commerce  commission  should  have  been  invoked 
in  the  first  place."  But  if  an  action  is  brought  to 
recover  an  excess  over  the  rate  filed  with  the  inter- 
state commerce  commission,  no  prior  application  to 
the  interstate  commerce  commission  is  necessary," 
although  under  the  Interstate  Commerce  Act  it  is 
permissible  to  make  such  application  and  there- 
after to  enforce  such  award  as  the  commission 
may  make  by  action  brought  in  the  circuit  court.** 

[i  717]  (5)  Nature  and  Form  of  Action.  At 
common  law,  where  a  carrier  makes  illegal  charges 
to  carry  the  goods,  the  consignee 's  expenses  may  be 
recovered  back  in  an  action  for  money  had  and 
received.™  This  form  of  action  has  been  held  to 
be  proper  whether  the  charges  are  in  excess  of  rea- 
sonable rates  at  common  law  or  of  rates  prescribed 
and  made  prima  facie  reasonable  under  statutory 
authority.*1 

Action  for  tort.  The  party  aggrieved,  it  has  been 
held,  is  not  limited  to  this  form  of  action,  but  may 
sue  in  tort.*8 

Suit  in  equity.  A  bill  in  equity,  however,  cannot 
be  maintained  to  recover  overcharges  since  the  lia- 
bility is  purely  a  legal  one.** 

[i  718]  (6)  Pleading.  Declaration  or  com- 
plaint.40 In  an  action  to  recover  an  excessive 
charge,  the  declaration  must  allege  either  that 
plaintiff  paid  the  excessive  rate  or  that  it  was  paid . 
by  some  one  for  him,  otherwise  it  will  be  demur- 
rable.41   It  is  not  necessary  to  allege  that  a  demand 


ter  Valley  R.  Co..  67  Or.  63,  1JB  P 
6*9. 

Ca]  Imnb  for  ml*. — In  the  ac- 
tion for  money  had  and  received  It 
Is  sufficient  to  show  that  by  any 
money  transaction  defendant  has  re- 
ceive! money  or  Its  equivalent  which 
In  equity  and  good  conscience  be- 
longs to,  and  should  be  paid  to,  plain- 
tiff, and  this  is  true,  although  plain- 
tiff may  never  have  had  actual  pos- 
session of  the  money.  Service  Lum- 
ber Co.  v.  Suropter  Valley  R.  Co.,  67 
Or.  63,  135  P  P39. 

38.  Baltimore,  etc..  R.  Co.  v.  Shirk, 
E6  Ind.  A.  43,  104  NE  864. 

89.  State  v.  Chicago,  etc.,  R.  Co., 
266  Mo.  646,  178  SW  129,  LRA1916C 
309. 

30.  See  also  supra  H  689,  709. 

31.  Baltimore,  etc..  R.  Co.  v.  Shirk, 
66  Ind.  A.  42,  104  NE  864.  865  [clt 
Cyc];  Colburn  v.  Phillips.  13  Gray 
(Mass.)  64;  West  Virginia  Transp. 
Co.  v.  Sweetzer.  25  W.  Va.  434:  Ash- 
mole  v.  Wainwright,  2  Q.  B.  837,  42 
ECL  938,  114  Reprint  325. 

32.  La  Ploridienne,  etc.,  Soci^te" 
Anonyme  v.  Seaboard  Air  Line  R.  Co., 
59  Fla.  196,  62  S  298;  Parmelee  v. 
Savannah,  etc.,  R.  Co.,  78  Oa.  239,  2 
SB  686. 

33.  See  supra  t  689. 

34.  National  Pole  Co.  v.  Chicago, 
etc  R.  Co.,  211  Fed.  66,  127  CCA  661; 
Kansas  City  Southern  R.  Co.  v. 
Tonri,  102  Ark.  20,  143  SW  577. 

[a]  Be— on  for  rale. — Where  a 
shipper  sues  to  recover  the  excess  of 
the  rate  charged  over  that  set  out 
In  the  published  tariff  of  the  car- 
rier, there  need  be  no  administrative 
quasi  legislative  determination  of 
.conditions  on  which  the  statutory 
prohibition  would  be  brought  Into 
effect,  and  no  action  by  the  interstate 
commerce  commission  is  necessary 
before  bringing  suit.  National  Pole 
Co.  v.  Chicago,  etc..  R.  Co.,  211  Fed. 
65.  127  CCA  661. 

35.  Chicago,  etc.,  R.  Co.  v.  Fein- 
tuch,  191  Fed.  482.  112  CCA  126. 

36.  Ala.— Mobile,  etc.,  R.  Co.  v. 
Stelner,  61  Ala.  559. 


Fla. — Cullen  v.  Seaboard  Air  Line 
R.  Co.,   63  Fla.   122,  58  S   182. 

Iowa. — Helserman  v.  Burlington, 
etc..  R.  Co.,  63  Iowa  732,  18  NW  903; 
Fuller  v.  Chicago,  etc.,  R.  Co.,  31  Iowa 
187. 

N.  Y. — Fisher  v.  New  York  Cent., 
etc  R.  Co.,  46  N.  Y.  644. 

Wis. — Graham  v.  Chicago,  etc.,  R. 
Co.,  63  Wis.  478,  10  NW  ^09;  Smith 
v.  Chicago,  etc.,  R.  Co.,  48  Wis.  686. 

Eng. — Great  Western  R.  Co.  v. 
Sutton.  L.  R.  4  H.  L.  226;  Eyershed 
v.  London,  etc.,  R.  Co.,  2  Q.  B.  D.  254 
[aft  L.  R.  3  Q.  B.  134  (ail  3  App-  Cas. 
1029,  5  ERC  351)];  Garton  v.  Bristol, 
etc.,  R.  Co.,  1  B.  ft  S.  112.  101  ECL 
112,  121  Reprint  656;  Parker  v.  Great 
Western  R.  Co.,  7  M.  ft  G.  263,  49 
ECL  253,   135   Reprint  107. 

[a]  Assumpsit  Is  a  proper  form 
of  action.  Priebe  v.  Southern  R.  Co., 
189  Ala.  427.  66  S  573. 

37.  Cullen  v.  Seaboard  Air  Line  R. 
Co..  63  Fla.  122,  58  S  182. 

38.  Smith  v.  Chicago,  etc..  R.  Co., 
49  Wis.  443,  5  NW  240. 

39.  Scott  v.  Erie  R.  Co.,  34  N.  J. 
Eg,  364. 

[a]  The  foot  that  several  com- 
panies are  liable,  on*  as  lessee  and 
the  others  as  lessors,  does  not  entitle 
complainant  to  ask  the  aid  of  a  court 
of  equity,  since  the  amount  of  ex- 
cessive charges  which  they  should 
repay  to  him  can  as  well  be  estab- 
lished at  law  as  in  a  court  of  equity. 
Scott  v.  Erie  R.  Co..  34  N.  J.  Eq.  354. 

40.  [a]  Torm.  of  complaint  held 
sufficient.- — A  petition  against  a  car- 
rier to  recover  excessive  freight 
rates,  alleging  the  distance  from 
the  starting  point  to  destination, 
that  a  certain  sum  was  a  reasonable 
compensation  for  carrying  the  com- 
modity over  defendant's  line  for  such 
distance,  that  defendant  wrongfully 
charged  plaintiff  a  larger  sum  stated, 
more  than  a  reasonable  charge,  which 
plaintiff  was  compelled  to  pay  and 
did  pay  under  protest,  an«  tnat 
plaintiff  had  never  consented  that 
the  charge  was  reasonable,  but  had 
demanded  the  return  of  the  excessive 


and  unreasonable  part  thereof,  which 
had  been  refused,  stated  a  cause  of 
action.  Ft.  Smith,  etc  R.  Co.  v. 
Chandler  Cotton  Oil  Co.,  25  Okl.  82. 
106  P  10. 

[b]  Complaint  held  to  an***  • 
cause  of  action  at  oommon  law  and 
not  under  statute^— The  complaint,  in 
an  action  against  a  connecting;  car- 
rier, alleged  that  plaintiff  delivered 
lumber  to  the  initial  carrier,  which 
was  accepted  by  it  as  lumber,  subject 
to  tariff  rates  applicable  to  lumber, 
and  that  It  issued  a  through  bill  of 
lading  and  agreed  therein  to  trans- 
port the  freight  as  lumber;  that  the 
rate  and  classification  were  expressly 
agreed  on  before  Issuance  of  the  bill 
of  lading  and  delivery;  that  the  regu- 
lar rate  on  lumber  was  a  certain  sum. 
but  that  defendant  refused  to  de- 
liver the  freight  unless  plaintiff  paid 
a  certain  sum  in  excess  of  the  rate 
and  classification  expressed  In  the 
bill  of  lading,  and  compelled  plaintiff 
to  pay  such  sum  before  delivering, 
although  the  classification  and  rate 
fixed  were  in  conformity  with  the 
classification  and  rate  filed  with  the 
Interstate  commerce  commission.  It 
was  held  that  the  action  was  at  com- 
mon law  to  recover  an  overcharge, 
and  not  under  the  Interstate  Com- 
merce Act,  so  that,  under  the  Inter- 
state Commerce  Act  of  Febr.  4.  1887 
(24  U.  S.  St.  at  L.  387  c  104  I  22). 
providing  that  the  act  shall  not 
abridge  or  alter  the  remedies  now 
existing  at  common  law  or  by  stat- 
ute, but  shall  be  In  addition  thereto, 
the  federal  courts  did  not  have  ex- 
clusive Jurisdiction  of  the  action. 
Hardaway  v.  Southern  R.  Co..  90  S. 
C.  475,  73  SE  1020,  AnnCasl913D  266. 

41.  Davis  v.  Mobile  R.  Co.,  194 
Fed.  374,  114  CCA  8.  But  see  Louis- 
ville, etc..  R.  Co.  v.  Wilson,  132  Ind. 
517,  32  NE  311.  18  LRA  106  (where  It 
was  held  that  where  the  complaint 
alleges  the  amount  of  excess  charged 
and  received  by  defendant,  but  it 
does  not  appear  by  affirmative  alle- 
gation that  plaintiffs  paid  It.  the  in- 
ference will  be   Indulged  that  It  was 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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was  made  before  suit  for  the  excess  sought  to  be 
recovered.41  If  the  action  for  overcharge  is  based 
on  a  statute,  the  declaration  must  state  every  fact 
necessary  to  constitute  a  cause  of  action  within  the 
statute.  In  an  action  against  a  carrier  to  recover 
an  alleged  freight  overcharge,  an  allegation  that, 
if  the  rate  charged  was  the  true  tariff  rate,  then 
defendant,  through  its  agent,  falsely  and  wrong- 
fully stated  the  rate  to  plaintiff  at  a  lesser  sum, 
which  he  paid  at  the  time  of  making  the  shipment, 
was  consistent  with  the  fact  that  the  agent  made  a 
mistake  or  gave  a  lower  rate  to  favor  plaintiff,  in 
either  of  which  events  the  rate  would  be  "false" 
and  "  wrongful."** 

Joinder  of  causes.  A  complaint  that  plaintiff 
who  was  compelled  to  ship  his  lumber  over  defend- 
ant's road  was  charged  excessive  and  unreasonable 
rates  and  more  than  those  to  competing  shippers 
sought  only  to  recover  money  had  and  received  in 
the  form  of  freight  overcharges,  and  was  not  an 
action  for  damages  for  discrimination  between 
shippers,  and  hence  was  not  objectionable  as  stat- 
ing two  causes  of  action  or  joining  them  in  one 
count.*8 

Striking  out  averments.  Where  evidence  as  to 
the  rate  on  logs  was  admissible  in  determining  the 
reasonableness  of  the  rate  on  lumber,  the  allega- 
tion in  a  shipper's  action  to  recover  overcharges 
on  lumber  that  shippers  of  logs  were  charged  a 
lesser  rate  was  merely  a  pleading  of  evidence;  and, 
redundancy  not  having  been  urged,  the  court  below 
was  justified  in  overruling  the  motion  to  strike  out 
such  allegation  as  immaterial.** 

Answer.  Where,  after  a  carrier  quoted  a  rate  on 
an  interstate  shipment  and  the  animals  to  be  trans- 
ported were  loaded  in  cars,  the  carrier  quoted  a 
higher  rate  which  the  shipper  paid  under  protest, 
in  an  action  for  excess  charges  defendant  cannot 
show  under  the  general  issue  that  the  rate  first 
quoted  was  less  than  the  established  rate  and  there- 
fore illegal.*7 

Variance.  The  general  rule  requiring  the  proof 
to  conform  with  the  pleading  applies  in  actions  of 
this  nature.*8 

[i  719]  (7)  Evidence.  Burden  of  proof  and 
presumptions.    If  the  carrier  desires  to  relieve  it- 


self from  the  consequences  of  collecting  an  excess 
over  the  contract  rate  on  the  ground  that  the  con- 
tract was  illegal  under  the  Interstate  Commerce 
Law,  the  burden  is  on  it  to  prove  such  fact.49 
Where  it  is  alleged  that  the  amount  charged  by 
defendant  is  in  excess  of  the  rate  specified  in  the 
tariffs  filed  with  a  state  railroad  commission,  the 
burden  is  on  plaintiff  to  prove  it.80  Where,  in  an 
action  against  a  carrier  to  recover  an  overcharge 
on  its  proportion  of  a  joint  rate,  the  carrier  alleged 
that  the  joint  rate  was  unlawful  because  in  con- 
flict with  legally  established  rates,  the  burden  is 
on  it  to  establish  that  fact."  By  requiring  the  fix- 
ing and  publication  of  freight  rates  to  be  charged 
by  common  carriers,  the  Interstate  Commerce  Act 
supplies  prima  facie  evidence  of  the  contract  rate 
which  can  be  overcome  only  by  evidence  in  avoid- 
ance thereof.81  A  freight  eharge  made  by  a  com- 
mon carrier,  which  conforms  to  the  schedule  of 
rates  required  to  be  fixed  and  published  by  the 
Interstate  Commerce  Act,  is  prima  facie  a  reason- 
able charge.89  In  an  action  by  the  shipper  for 
reparation  awarded  by  the  interstate  commerce 
commission  on  account  of  charges  of  excessive  rates 
on  interstate  shipments,  payment  of  unreasonably 
excessive  charges  is  presumptive  evidence  of  dam- 
age to  the  shipper  to  the  extent  of  such  excessive 
charges.8*  Although  the  parties  to  an  interstate 
transportation  contract  cannot,  by  agreement,  mis- 
take, or  otherwise  fix  a  rate  different  from  any 
established  under  the  Interstate  Commerce  Act, 
nevertheless  proofs,  in  an  action  for  overcharge, 
that  a  rate  less  than  that  charged  by  the  carrier 
at'  destination  was  contracted  for  and  inserted  by 
the  carrier's  agent  in  the  bill  of  lading,  arid  that 
plaintiff  paid  the  increased  rate  at  destination  un- 
der protest,  are  sufficient  to  establish  a  prima  facie 
case,  the  burden  then  shifting  to  the  carrier  to 
show  that  the  higher  rate  has  been  established  in 
accordance  with  the  requirements  of  the  Interstate 
Commerce  Act.85 

Admissibility.  In  a  common-law  action  to  re- 
cover for  an  overcharge,  evidence  as  to  the  usual 
and  customary  rate  for  transporting  the  same  com- 
modity for  a  like  distance  is  admissible,  subject  to 
the  carrier's  right  to  show  dissimilarity  in  the  cir- 


paid,  as  they  were  the  shippers,  and 
that  the  complaint  will  be  good  as 
against    demurrer).' 

4s.  Baltimore,  etc,  H.  Co.  v.  Shirk, 
S6  Ind.  A.  42.  104  NE  864.  865  [clt 
CycJ. 

4a.  Georgia  R.,  etc.,  Co.  v.  Smith, 
83  Oa.  62S,  10  SB  235.  And  see  Her- 
mlnghausen  v.  Adams  Express  Co., 
167  Iowa  220,  149  NW  234  (holding 
that,  where  a  petition  against  an  ex- 
press company  for  an  alleged  over- 
charge showed  an  interstate  ship- 
ment, its  suflldency  on  demurrer 
should  be  considered  In  connection 
with  the  Interstate  Commerce  Act, 
although  there  was  no  averment  pre- 
senting- or  referring  to  anything  in 
the  act  on  the  face  of  the  petition). 

fa]  Thus,  (1)  under  the  Georgia 
statute,  a  declaration  which  falls  to 
alleg/e  either  that  no  rates  have  been 
fixed  or  that  the  charges  were  beyond 
the  rates  so  fixed  is  insufficient. 
Sorrel  1  v.  Central  R.  Co.,  75  Ga.  509. 
(2)  Where  a  complaint  seeks  to  re- 
cover an  overcharge  under  the  Inter- 
state Commerce  Act,  It  must  show 
that  plaintiff  has  brought  himself 
within  the  terms  of  that  act.  It 
must  appear  that  the  rates  charged 
were  in  excess  of  those  permitted  as 
reasonable  by  the  interstate'  com- 
merce commission.  Geraty  v.  Atlan- 
tic Coast  Line  R.  Co.,  21  f  Fed.  227. 
(J)  And  under  the  Interstate  Com- 
merce Act  no  recovery  can  be  had  on 


a  declaration  drawn  on  the  theory 
that  no  specific  rate  was  at  the  time 
agreed  on,  and  that  in  view  of  this 
the  rate  actually  exacted,  being  un- 
reasonable, was  contrary  to  the  ele- 
ment of  the  contract  read  into  It  by 
implication  of  law,  unless  the  decla- 
ration states  that  no  rate  was  pub- 
lished as  required  by  law.  Swift  v. 
Philadelphia  R.  Co.,  64  Fed.  59.  See 
also  Kinnavey  v.  Terminal  R.  Assoc, 
81  Fed.  802  (where  It  was  held  that 
a  petition  to  recover  under  I  1  of  the 
Interstate  Commerce  Act,  which  falls 
to  allege  either  that  defendant  had 
no  published  schedule  rates  or  that  It 
charged  plaintiff  In  excess  of  rates 
thereby  fixed,  Is  insufficient). 

44.  Hermlnghausen  v.  Adams  Ex- 
press Co.,  167  Iowa  280,  149  NW  234. 

46.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  68,  136  P 
539. 

48.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  63,  135  P 
539. 

47.  Baldwin  Sheep,  etc.,  Co.  v, 
Columbia  R.  Co.,  68  Or.  286,  114  P  469. 

48.  Hardaway  v.  Southern  R.  Co., 
90  S.  C.  475,  73  SB  1020,  AnnCasl913D 
266  (holding  that,  where.  In  an  ac- 
tion against  a  carrier  to  recover  an 
overcharge  made  by  placing  the 
freight  in  a  higher  classification  than 
It  properly  took,  the  complaint  al- 
leged that  defendant  coerced  pay- 
ment of  the  higher  rate  by  refusing 


to  deliver  the  goods  until  ft  was  paid, 
plaintiff  cannot  recover  on  snowing 
that  the  payment  was  made  after  de- 
livery of  the  freight,  but  under  a 
mistake  as  to  the  rate,  or  that  the 
proper  rate  was  intentionally  con- 
cealed from  him). 

49.  Southern  Kansas  R  Co.  v.  J. 
W.  Burgess  Co.,  (Tex.  Civ.  A.)  90  SW 
189. 

60.  Blalock  Hardware  Co.  v.  Sea- 

toard  Air  Line  R.  Co.,  170  N.  C.  895, 
6  SB  1025. 

61.  Kansas  City  Southern  R.  Co. 
v.  C.  H.  Albers  Commn.  Co.,  79  Kan. 
69,  99  P  819. 

63.  Baltimore,  etc.,  R.  Co.  v.  La 
Due,  57  Misc.  614,  108  NYS  659  [rev 
on  other  grounds  128  App.  Div.  594. 
112  NYS  9641:  Blalock  Hardware  Co. 
v.  Seaboard  Air  Line  R.  Co..  170  N.  C. 
395,  86  SB  1025  (holding  that,  in  an 
action  to  recover  an  overcharge  on 
goods  shipped  in  Interstate  com- 
merce, there  can  be  no  recovery  in 
the  absence  of  evidence  of  publica- 
tion of  rates  as  required  by  Inter- 
state commerce). 

63.  Baltimore,  etc.,  R.  Co.  v.  La 
Due,  67  Misc.  614,  108  NYS  659  [rev 
on  other  grounds  128  App.  Dlv.  694, 
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cumstances  and  conditions  affecting  the  rates,  sueh 
as  the  greater  expense  of  the  transportation,  the 
difference  in  the  cost  of  construction  and  operation, 
or  the  volume  of  business.60  In  a  shipper's  action 
to  recover  overcharges,  evidence  as  to  rates  paid  ' 
by  another  shipper  during  the  same  time  is  admis- 
sible as  being  in  the  nature  of  an  admission  against 
the  road's  interest,  the  inference  being  that,  as  it 
would  not  likely  charge  less  than  was  reasonable 
in  its  dealings  with  such  other  shipper,  the  greater 
rate  exacted  from  plaintiff  was  unreasonable.57  In 
an  action  for  overcharges  on  shipments  of  lumber, 
the  fact  that  defendant  classified  logs  and  lumber 
under  the  same  tariff  rates  is  admissible  on  the 
question  of  the  reasonableness  of  the  rates  for  lum- 
ber, and  the  rate  for' logs  is  also  admissible." 
Where  •  a  common-law  right  of  action  to  recover 
freight  charges  collected  in  excess  of  reasonable 
charges  exists  and  is  shown  by  proper  pleadings, 
the  sates  fixed  by  the  commissioners  may  be  given 
in  evidence  to  show  prima  facie  what  was  a  reason- 
able rate,  that  being  the  effect  of  the  provision  of 
the  statute  making  the  commission  rates  prima 
facie  evidence  of  reasonable  rates  in  "all  suits 
brought  against  any  railroad  corporation  wherein 
is  involved  the  rates  of  any  such  railroad  cor- 
poration for  the  transportation  of  freight.  "*• 
Where  a  shipper  and  a  carrier  have  agreed  on  a 
-rate  to  be  charged,  admission  of  a  letter  from 
the  carrier's  general  freight  agent  to  the  shipper, 
(written  in  accordance  with  the  agreement  and 
fluoting  such  rate,  is  not  erroneous.80  On  the  ques- 
tion of  ithe  reasonableness  of  charges,  evidence  of 
'charges.. «f  another  carrier  for  hauling  similar  ma- 
terial, *  although'  under  different  conditions,  is  not 
admissible.41  And  evidence  that  plaintiff,  in  an  ac- 
tion to  recover  an  overcharge  on  an  interstate  ship- 
ment three  years  prior  to  the  shipment  in  question, 
had  secured  a  lower  rate  is  irrelevant  and  inadmis- ' 
sible  to  show  the  correct  rate  at  the  time  of  ship- 
ment.62 So  the  question  as  to  what  was  considered 
among  railroad  men  as  a  reasonable  rate,  the  ques- 
tion not  .being  limited  to  the  rate  between  the  points 


in  issue,  is  properly  disallowed.**  In  an  action  to 
recover  freight  overcharges  on  an  interstate  ship 
ment,  evidence  as  to  the  rate  on  a  shipment  based 
on  two  local  rates,  and  not  on  a  through  shipment 
at  a  through  rate,  is  inadmissible.**  In  an  action 
against  a  railroad  for  overcharges  on  a  shipment  of 
"ties"  which  it  was  claimed  that  defendant  had, 
by  a  special  agreement  to  carry  "lumber,"  con- 
tracted to  carry  at  a  certain  rate,  an  opinion  of  the 
interstate  commerce  commission  to  the  effect  that 
ties  should  be  put  in  the  same  classification  as 
lumber  is  irrelevant  and  prejudicial.*5  In  an  action 
to  recover  an  overcharge  on  the  theory  that  the 
shipment  of  wastes,  overflows,  and  traps  was  brass 
goods,  subject  to  a  lower  scheduled  rate  than 
plumber's  supplies,  the  rate  charged,  a  decision  of 
the  interstate  commerce  commission  that  the  mix- 
ing of  wastes  and  overflows  with  conceded  plumbers' 
supplies,  under  the  rule  that,  where  several  articles 
are  shipped  in  one  box,  the  rate  which  is  applicable 
is  that  applicable  to  the  highest  rated  article  in  the 
box,  is  irrelevant.** 

Weight  and  sufficiency.  The  schedules  of  freight 
rates  prescribed  and  certified  as  required  by  law 
must  in  all  suits  brought  against  any  railroad,  in- 
cluding the  common-law  action  to  recover  excess 
charges,  be  deemed  prima  facie  evidence  that  such 
rates  are  just  and  reasonable.*7  The  interstate 
commerce  commission  is  regarded  by  the  courts  as 
a  technical  authority  on  the  question  of  railroad 
rates,  and  its  decisions  as  to  the  matters  which  may 
properly  be  considered  in  determining  a  reasonable 
rate  are  given  great  weight.88 

[$  720]  (8)  Questions  of  Law  and  of  Fact  It  is 
not  necessary  to  submit  the  question  of  the  reason- 
ableness of  an  increased  rate  paid  by  plaintiff  where 
there  was  no  proof  of  its  unreasonableness  and 
where  the  shipper  voluntarily  paid  it,  thereby  imply- 
ing its  reasonableness.*9 

[$  721]  B.  Liens— 1.  Bight  to  Lien— a.  For 
Freight.7*  Ordinarily  a  common  carrier  has  a  lien 
on  the  goods  transported  for  the  charges  of  trans- 
portation,71 and  may  withhold  the  goods*  until  the 
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charges  have  been  paid.71  This  lien,  however,  is  a 
specific,  and  not  a  .general,  lien;  that  is,  it  attaches 
to  the  goods  involved  in  one  transaction,  or  con- 
stituting a  part  of  one  consignment,  for  charges 
relating  to  that  transaction,  or  connected  with  that 
consignment,  and  does  not  extend  to  charges  for 
other  shipments  under  a  separate  contract.™  If, 
however,  one  consignment  covers  several  lots  or 
parcels  of  goods  there  is  a  lien  on  each  lot  or  par- 
eel  for  the  charges  for  the  whole  consignment.71  If 
by  reason  of  damage  to  the  goods  to  an  amount  ex- 
ceeding the  freight  the  carrier  is  not  entitled  to  col- 
lect any  charges,  it  of  course  has  no  lien,79  and  an 
action  of  trover  may  be  maintained  against  the  car- 
rier for  their  recovery  without  payment  of  the 
freight.18  Nor  has  the  carrier  any  lien  where  it  is 
in  default  for  having  failed  to  complete  its  con- 
tract.77 

[i  722]  b.  For  Other  Charges.78  The  lien  of 
the  carrier  is  not  confined  to  the  charges  for  its 
own  transportation.79  The  Hen  may  attach  not 
alone  for  the  particular  item  of  charge  for  carriage 
due  on  the  goods,  but  for  such  other  legal  charges 
as  the  earner  in  the  course  of  its  duty  may  have 
been  compelled  to,  expend  on  their  care,  custody, 


and  preservation.*0  Thus  if  the  carrier  is  entitled 
to  storage  charges,  it  is  entitled  to  a  lien  for  such 
charges.  If  the  consignor  has  employed  a  third 
person  to  pack  the  goods  for  shipment  and  the  car- 
rier pays  such  charges,  it  will  be  entitled  to  a  lien 
therefor.12  So  a  common  carrier  has,  under  the 
laws  of  the  United  States,  a  lien  on  goods  in  transit 
over  its  lines  entitling  it  to  possession  until  paid 
for  legal  import  duties  paid  thereon  by  it,*8  either 
directly  to  the  government  or  to  a  connecting  car- 
rier which  has  already  paid  the  same.8*  Where  a 
carrier  has  been  notified  by  a  consignee  not  to  ad- 
vance charges  on  return  shipments  to  the  consignee 
without  his  consent  and  guaranty  of  payment,  it 
cannot  withhold  delivery  until  C.  0.  0.  charges 
advanced  by  it  to  a  connecting  carrier,  are  paid, 
whether  or  not  such  charges  become  a  lien  on  the 
shipment,  as  it  has  notice  that  the  charges  are  for 
something  other  than  transportation  and  it  is  not 
bound  to  pay  them.85 

[i  723]  2.  What  Carriers  Are  Entitled  to  Lien 
— a.  Connecting  Carriers.  The  lien  covers  charges 
which  a  connecting  carrier  has  advanced  to  a  pre- 
ceding carrier  as  it  is  authorized  to  do,*8  and,  al- 
though there  is  some  authority  apparently  to  the 
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48  L.  ed.  397  [quot  with  app  Overton 
Liens  I  135]. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Patterson,  6  Ala.  A.  494,  60  S  465. 


111.— Illinois  Cent.  R.  Co.  v.  Alex- 
ander, 20  111.  23.  , 

La. — Mississippi  Valley  Trans?.  Co. 
v.  Fosdlck,  Mann.  Unrep.  Can.  3. 

Mass. — Kawcabany  v.  Boston,,  etc., 
R.  Co.,  199  Mass.  586,  85  NE  846. 

Mo. — Woolston  v.  Southern  R.  Co.* 
177  Mo.  A.  611.  160  SW  1023. 

N.  Y. — Western'  Transp.  Co.  v.  Bar-' 
ber,  56  N.  Y.  644. 

Ont. — Hayward  v.  Grand  Trunk  R. 
Co..  32  U.  C.  Q.  B.  892. 

But  compare  Southern  Express  Co. 
v.  Fant  Ffoh  Co.,  12  Ga.  A.  «47.  78, 
SE  197  (where  it  was  held  without 
discussion  that  a  carrier  has  no  lien 
and  cannot  withhold. delivery  for  re- 
fusal to  pay  ex.tra  charges  for  re-» 
icing,  its  sole  remedy  being  a  right 
of  action  against  the  consignee).. 

81.  Central  of  Georgia  K.  Co.  v. 
Patterson,  6  Ala.  A.  494,  60  S  465; 
Illinois  Cent.  R.  Co.  v.  Alexander,  20 
111.  23;  Kawcabany  v.  Boston,  etc,  R. 
Co.,  199  Mass.  586,  85  NE  846;  West- 
ern Transp.  Co.  v.  Barber,  66  N.  Y. 
544. 

83.  Hayward  v.  Grand  Trunk  Rj 
Co.,  32  U.  C.  Q.  B.  ,392.  . -      i    • 

83.  Wabash  R.  Co.  Vo  Pearce;  198 
U.  S.  179,  24  SCt  231.  48  L.  ed.  887; 
Guesnard  v.  Louisville,  etc..  R,  Co., 
76  Ala.  «3;  Waldron  v.  Canadian 
Pac.  R.  Co.,  22  Wash.  253,  60  P  65a 
(dictum). 

"Is  it  not  reasonable  to  hold  that 
Congress — having  in  mind  the  duty; 
of  carriers  in  reference  to  transpor- 
tation and  delivery.'  their,  customary 
lien  for  charges,  and  their  right  .to 
retain  possession  during  transit — in) 
directing  the  custom  house  officers  to 
take  goods  out  of  a  carrier's  possess 
slon.  Inspect  and  hold  until,  the  duties' 
are  paid,  Intended  that :  xipon  pay-; 
ment  the  Government  lien  should 
pass  to  the  carrier  with  a  view  of 
enabling  It  to  discharge  its  duty  of 
carriage  and  delivery  to  the  con- 
signee? It  was  not  necessary  to  spe-, 
ciflcally  state  that  the  Government's, 
Hen  was  transferred,  for  when  Con-, 
gress  provided  by  statute  for  inters 
rupting  the  carrier's  common  law 
right  of  possession,  it  is  implied  that 
the  action  necessarily  taken  by  the. 
carrier  to  regain  possession  shall 
work  no  injury  to  the  rights  which 
flow  from  possession."  Wabash  R. 
Co.  v.  Pearce,  192  U.  S.  179>  188,  24. 
SCt  231.  48  L.  ed.  397. 

84.  Wabash  R.  Co.  v.  Pearce,  192 
U.  S.  179,  24  SCt  231,  48  L.  ed.  397. 

86.  Cleveland,  etc..  R.  Co.  v.' 
Anderson  Tool  Co.,  180  Ind.  453,  10S 
NE  102,  49  LRANS  749,  AnnCas 
1916B  1217  and  note. 

86.  U.  S. — Bennett  Bros.  Lumber 
Co.    v.    Robinson.    169    Fed.    910,    87 
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contrary,"  its  right  to  a  lien  for  its  own  charges 
and  those  advanced  will  not  be  affected  by  the  fact 
that  they  exceed  the  charge  for  the  entire  trans- 
portation as  contracted  for  by  the  first  carrier,* 
unless  it  has  notice  of  the  first  carrier's  contract.** 
Nor  will  the  lien  be  affected  by  the  fact  that  the 
previous  carrier  has  been  in  default  by  reason  of 
damage  to  the  goods,*0  nor  by  the  fact  that  the 
settlement  of  the  proportionate  freight  charges  due 
to  the  connecting  carriers  was  made  at  stated  in- 
tervals instead  of  being  paid  at  the  junctional  point 
by  the  receiving  to  the  delivering  line.91 

If  a  carrier  orders  the  return  of  goods  not  re- 
ceived by  the  consignee  or  not  delivered  by  reason 
of  misdirection,  the  carrier  who  returns  the  goods 
may  recover  not  only  the  charges  therefor,  but  also 
the  charges  on  the  first  transportation.92  The  fact 
that  it  may  have  failed  to  perform  its  own  part  of 
the  transportation  and  had  no  lien  for  charges  for 
transportation  performed  by  itself  will  not  prevent 
a  lien  attaching  for  advance  made  by  it  for  charges 
of  preceding  carriers.** 


Diversion  of  shipment.  Where  the  initial  carrier 
wrongfully  disobeys  routing  instructions,  and  the 
connecting  carrier  over  whose  line  the  goods  are 
shipped  in  disobedience  of  the  routing  instructions 
is  aware  of  this  fact,  it  is  not  entitled  to  a  lien 
either  for  advances  made  to  preceding  carriers  or 
for  its  own  charges  for  transportation;9*  and  some 
decisions  hold  without  qualification  that  it  has  no 
lien,  irrespective  of  knowledge  or  absence  of  knowl- 
edge of  the  diversion,9"  but  other  decisions  hold 
that,  if  the  connecting  carrier  receives  the  goods 
in  good  faith  in  the  ordinary  and  usual  course  of 
business  between  connecting  lines  without  notice  of 
any  special  directions  on  the  part  of  the  consignor, 
it  will  have  a  lien  for  reasonable  charges  for  trans- 
porting the  goods  over  its  line,  and  also  for  such 
reasonable  charges  as  it  may  have  advanced  to  pre- 
ceding carriers,  notwithstanding  the  initial  carrier's 
disobedience  of  routing  instructions.**  So  also  a 
terminal  oarrier  will  have  a  lien  for  charges  ad- 
vanced where  the  diversion  of  the  shipment,  if  it 
amounted  to  such,  was  due  to  an  emergency97  and 


Ala. — Long-  v.  Mobil*,  etc,  R.  Co., 
51  Ala.  611. 

Ark. — Loewenberg  v.  Arkansas  R. 
Co.,  66  Ark.  439,  19  SW  1051. 

Colo. — Price  v.  Denver,  etc.,  R.  Co., 
12  Colo.  402,  21  P  188. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co..  61  Conn.  103,  23  A  755,  28  Am 
8R  176. 

Ga. — Georgia  R,  etc.,  Co.  v.  Hur- 
rah, 85  Ga.  343,  11  SB  779. 

111. — U.  8.  Express  Co.  v.  Haines, 
«7  111.  187. 

Kan. — Wolf  v.  Hough,  22  Kan.  659. 

Ky. — Thomas  v.  Frankfort,  etc.,  R. 
Co..  116  Ky.  879.  884,  76  SW  1093.  25 
KyL  1051  tclt  Cyc]:  Cayo  v.  Pool,  66 
SW  887,21  KyL,  1600,  49  LRA  251. 

La. — Walker  y.  Cassaway,  4  La. 
Ann.  19,  50  AraD  561. 

Mass. — Potts  v.  New  York,  etc.,  R. 
Co.,  131  Mass.  456,  41  AmR  247; 
Brlggs  v.  Boston,  etc.,  R.  Co.,  6  Allen 
246,  83  AmD  626. 

Mich. — Detroit,  etc,  R.  Co.  v.  Mc- 
Kenxle,  48  Mich.  609,  6  NW  1081. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brookhaven  Mach.  Co.,  71  Miss.  668, 
16  S  252. 

Mo. — Wells  v.  Thomas,  27  Mo.  17. 
12  AmD  228  and  note;  Shewalter  v. 
Missouri  Fac.  R.  Co.,  84  Mo.  A.  689; 
Evans  v.  Chicago,  etc.,  R.  Co.,  76  Mo. 
A  472;  Armstrong  v.  Chicago,  etc, 
R.  Co.,  62  Mo.  A.  689;  Moore  v.  Henry. 
18  Mo.  A.  36. 

N.  Y. — Travis  v,  Thompson,  87 
Barb.  286. 

Qh. — Bowman  v.  Hilton,  11  Oh.  303. 

Pa. — Union  Express  Co.  v.  Shopp, 
85  Pa.  325. 

R.  I. — Vaughan  v.  Providence,  etc, 
R.  Co..  18  R.  I.  678. 

S.  C. — Lewis  v.  Richmond,  etc.,  R. 
Co..  26  8.C.  249.      „  m  „ 

Tenn. — White  v.  Vann,  6  Humphr. 
70,  44  AmD  294. 

Wash. — Andrus  v.  Columbia,  etc., 
Steamboat  Co.,  47  Wash.  333,  92  P  128. 

Wis. — Schneider  v.  Evans,  26  Wis. 
841.  3  AmR  56. 

"This  lien,  moreover,  extends  to 
all  proper  freight  and  storage 
charges  upon  the  goods  throughout 
the  whole  of  a  continuous  transit 
over  successive  lines;  since  the  last 
carrier  or  final  warehouseman  may 
advance  what  was  lawfully  due  his 
predecessors,  and  hold  the  property 
as  security  for  his  reimbursement." 
Wabash  R.  Co.  v.  Pearce,  192  U.  8. 
179.  187.  24  SCt  231,  48  L.  ed.  397. 

87.  Beasley  v.  Baltimore,  etc.,  R. 
Co.,   27   App.    (D.   C.)    596,    6    LRANS 

BB.  Ark. — Loewenberg  v.  Arkan- 
sas, etc..  R  Co.,  56  Ark.  439,  19  SW 
1051;  Arkansas,  etc.,  R.  Co.  v.  Smith, 
53  Ark.  275. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co..  61  Conn.  103,  23  A  766,  29  Am 
SR  175. 


Qa. — Georgia  R.,  etc.,  Co.  v.  Mur- 
rah.  85  Ga.  348,  11  SE  779. 

Kan. — Wolf  v.  Hough,  22  Kan.  659. 

La. — Walker  v.  Cassaway,  4  La. 
Ann.  19,  60  AmD  661. 

Mass. — Brlggs  y.  Boston,  etc.,  R. 
Co.,  6  Allen  248,  83  AmD  626. 

Mich. — Detroit,  etc,  R.  Co.  v.  Mc- 
Kensie,  48  Mich.  609,  6  NW  1031. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brookhaven  Mach.  Co.,  71  Miss.  668, 
16  8  252. 

Mo.— Wells  v.  Thomas,  27  Mo.  17, 
72  AmD  228;  Glover  v.  Cape  Girar- 
deau, etc.,  R,  Co.,  96  Mo.  A.  369,  89 
SW  699. 

S.  C. — Lewis  v.  Richmond,  etc,  R. 
Co.,  25  S.  C.  249. 

Wash. — Moses  v.  Port  Townsend 
Southern  R.  Co.,  6  Wash.  595,  82  P  488. 

Wis. — Schneider  v.  Evans,  25  Wis. 
241.  8  AmR  56. 

89.  U.  S. — Marsh  v.  Union  Pac.  R. 
Co.,  9  Fed.  873,  3  McCrary  286. 

Ala. — Converse  Bridge  Co.  v.  Col- 
lins, 119  Ala.  534,  24  8  561. 

Conn. — Rowland  v.  New  York,  etc., 
R.  Co.,  61  Conn.  103,  23  A  756,  28  Am 
SR  175. 

Ga. — American  Nat.  Bank  v.  Geor- 
gia R.  Co..  96  Ga.  666.  23  SE  898,  51 
AmSR  156. 

Kan. — Wolf  v.  Hough.  22  Kan.  669. 

Mass. — Crossan  v.  New  York,  etc., 
R.  Co.,  149  Mass.  196,  21  NE  867,  14 
AmSR  408.  3  LRA  766. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brookhaven  Mach.  Co.,  71  Miss.  683, 
16  S  262 

[a]  B— on  for  rule  Is  that  the 
connecting  carrier  is  not  justified 
without  express  authority  from  the 
consignee  In  paying  the  charges 
claimed  by  a  preceding  carrier  and 
cannot  assert  any  lien  on  the  goods 
either  for  its  own  compensation  or 
for  any  amount  it  may  have  paid  to 
the  preceding  carrier  with  such 
notice.  Converse  Bridge  Co.  v,  Col- 
lins, 119  Ala.  534,  24  S  561;  American 
Nat.  Bank  v.  Georgia  R.  Co.,  96  Ga. 
666,  23  SE  898,  51  AmSR  155;  Crossan 
v.  New  York,  etc.,  R.  Co.,  149  Mass. 
196,  21  NE  367,  14  AmSR  408,  3  LRA 
766. 

80.  111. — U.  S.  Express  Co.  v. 
Haines,  67  111.  137. 

Ky. — Thomas  v.  Frankfort,  etc.,  R. 
Co.,  116  Ky.  879,  76  SW  1093,  25  KyL 
1061. 

Mass. — Brlggs  v.  Boston,  etc.,  R. 
Co.,  6  Allen  246,  83  AmD  626. 

Oh. — Bowman  v.  Hilton.  11  Oh.  303. 

R.  I. — Vaughan  v.  Providence,  etc., 
R.  Co.,  13  R.  I.  578. 

91.  Seaboard  Air  Line  R.  Co.  v. 
Southern  Flour,  etc.,  Co.,  138  Ga.  604, 
75  SE  654. 

'92.  U.  S.  Express  Co.  v.  Haines, 
67  111.  137;  Brlggs  v.  Boston,  etc.,  R. 
Co..  6  Allen  (Mass.)  246,  83  AmD  626; 
Vaughan  v.   Providence,   etc.,  R.  Co., 


13  R.  I.  678. 

93.  Western  Transp.  Co.  v.  Hoyt, 
69  N.  Y.  230,  25  AmR  175. 

94.  Denver,  etc.,  R.  Co.  v.  Hill.  13 
Colo.  36,  21  P  914.  4  LRA  876  and 
note;  Bird  v.  Georgia  R.  Co.,  72  Ga. 
665;  Llefert  v.  Galveston,  etc.  R.  Co., 
(Tex.  Civ.  A)  57  SW  899.  See  also 
Glover  v.  Cape  Girardeau,  etc.,  R 
Co.,  95  Mo.  A.  369,  69  SW  699  (recog- 
nising the  rule). 

[a]  B— on  for  rule— Under  these 
circumstances  its  transportation  of 
the  goods  would  be  voluntary:  it 
would  have  no  right  to  charge  freight 
for  transportation,  and  would  have 
no  lien  on  the  goods  for  charges,  and 
could  not  retain  possession  for  the 
purpose  of  collecting  them.  Bird  v. 
Georgia  R.  Co.,  72  Ga.  656. 

98.  Marsh  v.  Union  Pac  R.  Co., 
9  Fed.  878,  3  McCrary  236;  Fitch  v. 
Newberry.  1  Dougl.  (Mich.)  1,  40 
AmD  33. 

[a)  Beams  for  tmte  view— "The 
lien  of  a  carrier  for  freight  money  on 
goods  transported  by  him  depends  on 
the  contract  with  the  owner.  Not 
that  It  Is  necessary  that  the  Hen 
should  be  mentioned  In  the  contract, 
but  there  must  be  a  contract  for  car- 
riage on  which  It  may  rest.  In  the 
ordinary  course  of  business,  goods 
delivered  for  carriage  are  subject  to 
the  condition  implied  by  law  that  the 
carrier  may  retain  possession  of 
them  until  his  reasonable  charges 
shall  be  paid.  In  delivering  them  to 
be  can-led,  the  owners  assent  to  that 
condition,  although  nothing  may  be 
said  on  the  subject,  and  thus  It  be- 
comes a  part  of  the  contract — Just 
as,  in  the  absence  of  agreement  as  to 
price,  the  law  will  imply  that  It  shall 
be  reasonable.  On  this  principle  It  is 
settled  that  a  wrong-doer  cannot  con- 
fer on  the  carrier  the  right  to  assert 
a  lien  against  the  true  owner.  And 
when  goods  are  sent,  not  according 
to  the  contract  with  the  owner,  but 
by  some  other  route,  there  is  no  lien 
for  freight  money."  Marsh  v.  Union 
Pac.  R.  Co.,  9  Fed.  873,  3  McCrary  !J«. 

98.  Price  v.  Denver,  etc.  R  Co., 
12  Colo.  402,  81  P  188;  Brlggs  v.  Bos- 
ton.  etc.,  R.  Co.,  6  Allen  (Mass.)  246. 
88  AmD  626.  See  also  Patten  v. 
Union  Pac.  R.  Co.,  29  Fed.  690;  Glover 
v.  Cape  Girardeau,  etc,  R  Co..  9» 
Mo.  A.  369,  69  SW  599  (both  recog- 
nising this  rule). 

[a]  The  reason  Is  that  the  initial 
carrier  was  the  agent  of  the  shipper 
for  the  general  purpose  of  forward- 
ing to  destination,  and  being  clothed 
with  this  apparent  authority,  those 
without  notice  of  restrictions  onsucli 
apparent  general  authority  are  not 
bound  thereby.  Price  v.  Denver,  etc., 
R.  Co..  12  Colo.  402,  21  P  188. 

97.  Andus  v.  Columbia,  etc.. 
Steamboat  Co.,  47  Wash.  383,  92 Pit*- 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 


title,  page  and  note  number. 


§§  723-726] 


CARRIERS 


[IOC.  J.]     469 


in  no  way  affected  the  substantial  rights  of  the 
shipper." 

[$  724]  b.  Transfer  and  Forwarding  Companies. 
Transfer  and  forwarding  companies  being  com- 
mon carriers*"  are  as  snch  entitled  to  a  carrier's 
lien  under  the  general  rule.1  But  under  circum- 
stances showing  that  the  company  is  not  acting  as 
a  carrier,1  as  where  it  is  merely  the  agent  of  the 
last  carrier,*  or  where  it  has  no  contract,  express 
or  implied,  to  receive  and  carry  the  goods,4  it  is  not 
entitled  to  a  carrier's  lien. 

[$  725]  o.  Public  Oartmen.  As  heretofore 
shown,  public  cartmen  are  common  carriers,5  and 
as  such  would  be  entitled  to  a  lien  for  transporta- 
tion charges;*  but  the  services  for  which  the  lien 
is  sought  to  be  enforced  must  have  been  rendered 
by  the  cartman  as  carrier.7  No  lien  can  be  enforced 
for  such  services  as  loading  goods  on  a  oar* 

In  New- York  a  public  cartman,  seeking  a  lien 
on  property  under  the  ordinances  of  New  York  city, 
must  convey  the  property  to  the  property  clerk  of 
the  police  department  or  to  a  convenient  storage 
warehouse  and  not  keep  it  in  his  own  possession,9 
and  he  must  also  send  a  notice  in  writing,  with  a 
brief  statement  of  the  particulars,  to  the  bureau  of 
licenses;10  but  he  is  not  entitled  to  such  lien  where 
the  goods  are  damaged  in  transit  to  an  amount  in 


excess  of  the  charges  for  cartage.11 

[i  726]  3.  Property  Subject  to  Lieu.  The  lien 
of  a  carrier  extends  to  the  whole  of  the  property 
delivered  under  the  contract  of  shipment,  al- 
though the  goods  may  be  delivered  in  different  par- 
cels and  at  different  times;1*  and  the  carrier  may 
detain  any  portion  of  the  goods  as  a  lien  on  the 
whole,  even  if  it  has  delivered  a  part.14  A  carrier 
has  a  lien  for  freight  charges  on  government  prop- 
erty carried  by  it.  A  carrier's  lien  applies  only 
to  goods  or  other  property  in  its  possession  as 
carrier,  or  in  a  capacity  accessory  thereto,1*  and  not 
to  property  delivered  to  it  in  some  independent 
capacity.11 

Goods  delivered  to  carrier  by  wrongful  holder. 
In  order  for  the  lien  to  exist,  the  relation  of  debtor 
and  creditor  must  exist  between  the  owner  of  the 
goods  and  the  carrier,  so  that  an  action  may  be 
maintained  for  the  payment  of  the  charges  sought 
to  be  enforced  by  the  lien  claimed;18  and  there  is 
no  lien  in  favor  of  the  carrier,  where  the  goods  have 
been  received  by  it  from  one  who  has  come  into 
their  possession  tortiously  or  from  one  not  author- 
ized to  ship  them.19-  A  limitation  of  this  principle, 
however,  is  that  the  carrier  may  still  claim  a  lien, 
although  the  goods  were  so  delivered,  where  the 
real  owner  by  his  own  negligent  act  clothes  an- 


sa. Andus  v.  Columbia.  ate 
Steamboat  Co.,  47  Wash.  833.  92  P 
128. 

S«.     See  supra  It  26.  27. 

1.  Judson  Freight  Forwarding  Co. 
v.  Delaware,  etc.,  R.  Co.,  163  In.  A. 
22:  and  supra  tj  721,  722,  72S. 

[a]  Thus,  If  a  forwarding  com- 
pany undertakes  to  transport  mer- 
chandise and  delivers  the  same  to  a 
carrier,  paying  the  freight  and  pro- 
viding for  reimbursement  through 
the  medium  of  a  draft  attached  to 
the  bill  of  lading,  the  forwarding 
company  has  a  lien  on  the  property 
until  the  draft  is  paid.  Judson 
Freight  Forwarding  Co.  v.  Delaware, 
etc.,  R.  Co.,  163  111.  A.  22.  See  also 
dis.  op.  of  Hall,  J.,  In  Kansas  City 
Transfer  Co.  t.  Nelswanger,  18  Mo. 
A  103  (where  It  was  said  in  effect 
that,  If  such  a  company  has  for  some 
time  been  In  the  habit  of  hauling  the 
goods  for  the  consignees  from  depots 
to  their  warehouse,  paying  the 
freight  charges  due  thereon  and  col- 
lecting such  charges  and  Its  own 
charges  on  delivery,  such  course  of 
business  being  recognised  and  acqui- 
esced In  by  the  consignee,  the  trans- 
fer company  is  entitled  to  regard  the 
assent  as  continuing  until  notified 
otherwise  and  to  insist  on  the  cus- 
tom). 

9.  Kansas  City  Transfer  Co.  v. 
Nelswanger,  18  Mo.  A.  103. 

3.  Kansas  City  Transfer  Co.  v. 
Nelswanger,  18  Mo.  A.  103. 

4.  Kansas  City  Transfer  Co.  v. 
Nelswanger,  18  Mo.  A.  103. 

B.     See  supra  {  25. 

6.  See  supra  I  721. 

7.  Taylor  v.  Smith,  87  App.  Dlv. 
78,  84  NTS  13. 

8.  Taylor  v.  Smith,  87  App.  Dlv. 
78,  84  NTS  IS. 

5.  Taylor  v.  Smith.  87  App.  Dlv. 
78.  84  NTS  13;  Browning  v.  Belford. 
83  App.  Dlv.  144,  82  NTS  489,  13  NT 


App. 

nCa 


AnnCas  154. 

10.  Browning  -v.  Belford.  83  App. 
Dlv.  144,  82  NTS  489,  13  NTAnnCas 
154. 

11.  Browning  v.  Belford,  83  App. 
Dlv.  144,  82  NTS  489.  13  NTAnnCas 
154. 

la.  Knapp  v.  McCaffrey.  178  111. 
107.  52  NE  898.  69  AmSR  290  [aff  177 
V.  S.  638,  20  SCt  824,  44  L.  ed.  921]; 
Texas,  etc.,  R.  Co.  v.  Rucker,  38  Tex. 
Civ.  A.  591,  88  SW  815.  See  also  De 
Sennevllle  v.  Baillargeon,  37  Que. 
Super.  215  (holding  that  the  right  to 
retain  possession  of  movables  Is  In- 
divisible and  attaches  not  only  to  all 


of  several  objects,  but  to  each -and 
every  one  of  such  objects,  and  this 
for  the  whole  amount  due:  and  con- 
sequently, the  carrier  who  moves 
household  furniture  has  the  right  to 
retain  possession  of  each  of  the  ob- 
jects moved,  for  the  whole  of  his 
charges,  and,  even  after  delivery  of 
a  part  of  such  effects,  he  cannot  be 
forced  to  deliver  the  balance  until 
payment  In  advance  Is  made  to  him 
of  whatever  Is  due  him). 

13.  Knapp  v.  McCaffrey.  178  111. 
107,  52  NE  898,  69  AmSR  290  [aff  177 
U.  8.  638,  20  SCt  824,  44  L.  ed. 
9211. 

14.  Knapp  v.  McCaffrey,  178  111. 
107.  52  NE  898,  69  AmSR  290  [aff  177 
U.  S.  638,  20  SCt  824,  44  U  ed. 
9211. 

15.  Union  Pac.  R.  Co.  v.  U.  S.,  2 
Wyo.  170  (holding  that  the  carrier 
might  hold  such  property  as  against 
a  replevin  suit  Instituted  by  the  gov- 
ernment to  recover  the  property 
without  paying  the  charges). 

16.  Klnnear  v.  Midland  R.  Co.,  19 
L.  T.  Rep.  N.  S.  387. 

[a)  Thus,  where  a  company  has 
a  workshop  for  repairing  its  engines 
and  rolling  stock,  doing  work  for 
strangers  as  well.  It  cannot,  by  virtue 
of  a  carrier's  Hen,  detain  the  engine 
of  a  customer  sent  to  Its  shop  for 
repair,  In  order  to  secure  payment  of 
a  debt  due  for  transportation.  Kln- 
near v.  Midland  R.  Co.,  19  t>.  T.  Rep. 
N    S    887 

17.  Santa  Fe.  etc.,  R.  Co.  v.  Ari- 
zona Smelting  Co.,  13  Ariz.  96.  108  P 
266:  Klnnear  v.  Midland  R.  Co.,  19  I,. 
T.  Rep.  N.  S.  387.  . 

[a]  Xden  oa  oars-— A  car  manu- 
facturer shipped  to  a  purchaser  a 
number  of  new  railroad  cars  and 
loaded  them  with  goods  belonging  to 
other  parties  at  the  destination  of 
the  cars.  The  railroad  company 
claimed  the  right  to  charge  both  for 
the  transportation  of  the  goods  and 
for  the  hauling  of  the  cars,  and  at- 
tempted to  enforce  Its  lien  on  such 
cars  to  collect  the  charges.  But  the 
court  held  that  It  had  no  right  to 
make  a  separate  charge  for  hauling 
the  cars,  and  therefore  had  no  lien 
therefor.  Harrison  v.  Midland  R. 
Co.,  62  L.  J.  Q.  B.  225. 

[bl  In  Arizona  Civ.  Code  (1901) 
par  2906  gives  persons  who  labor  or 
who  furnish  the  material  for  the 
carrying  on  of  a  mill  a  lien  on  the 
same  for  the  amount  due  them  there- 
for. It  was  held  that  a  carrier  Is  not 
entitled    to    a    lien    thereunder    for 


freight  charges  In  transporting  ore 
belonging  to  another  to  an  ore  mill, 
as  for  labor  for  the  carrying  on  of 
the  mill.  Its  labor  being  incidental  to 
the  furnishing  of  the  material  rather 
than  to  the  carrying  on  of  Uie  mill 
after  the  material  was  received. 
Sante  Fe,  etc.,  R.  Co.  v.  Arizona 
Smelting  Co.,  18  Ariz.  96,  108  P 
256. 

18.  Fitch  v.  Newberry,  1  Dougl. 
(Mich.)  1,  40  AmD  23;  and  cases 
infra  note  19. 

IS.  Cal. — Hayes  v.  Campbell,  63 
Cal.  143. 

Ga. — Savannah,  etc,  R.  Co.  v.  Tol- 
bert.  123  Oa.  878,  51  SE  401,  3  Ann 
Cas  1092  and  note. 

Mass. — Ollson  v.  Gwlnn,  107  Mass. 
126.  9  AmR  IS;  Whitney  v.  Beckford, 
105  Mass.  267;  Clark  v.  Lowell,  etc., 
R.  Co.,  9  Gray  231;  Stevens  v.  Bos- 
ton, etc.,  R.  Corp.,  8  Gray  282;  Rob- 
inson v.  Baker,  5  Cush.  137,  51  AmD 

Mich. — Plngree  v.  Detroit,  etc.,  R. 
Co..  66  Mich.  143,  33  NW  298,  11  Am 
SR  479;  Fitch  v.  Newberry,  1  Dougl. 
1,  40  AmD  33.  > 

Miss. — Corinth  Engine,  etc,  Works 
v.  Mississippi  Cent  R.  Co.,  95  M&s. 
817,  49  S  261. 

N.  T. — Bassett  v.  Spofford,  45  N.  T. 
387.  8  AmR  101;  Collman  v.  Collins, 
2  N.  T.  Super.  669. 

R.  I. — Vaughan  v.  Providence,  etc., 
R.  Co.,  13  R.  1.  678. 

Tex. — Llefert  v.  Galveston,  etc.,  R. 
Co..  (Civ.  A)  67  SW  899. 

[a]  Seasons  for  rule. — (1)  No  per- 
son's property  can  be  taken  from  him 
without  his  consent  expressed  or  lnf- 

£Iied.  Corinth  Engine,  etc.,  Works  v. 
llsslssippl  Cent.  R.  Co.,  95  Miss.  817, 
49  S  261.  (2)  "There  Is  no  case  to  be 
found,  or  any  reason  or  analogy  any- 
where suggested.  In  the  books,  which 
would  go  to  show  that  the  real  owner 
was  concluded  by  a  bill  of  lading  not 
given  by  himself,  but  by  some  third 

Ferson,  erroneously  or  fraudulently. 
f  the  owner  loses  his  property,  or  is 
robbed  of  it,  or  It  is  sold  or  pledged 
without  his  consent,  by  one  who  has 
only  a  temporary  right  to  its  use  by 
hiring  or  otherwise,  or  a  qualified 
possession  of  it  for  a  specific  pur- 
pose, as  for  transportation,  or  for 
work  to  be  done  upon  it,  the  owner 
can  follow  and  reclaim  It  In  the  pos- 
session of  any  person,  fcs-wever  In- 
nocent." Robinson  v.  Baker,  5  Cush. 
(Mass.)  137.  144,  51  AmD  54. 

[b]  Thus  (1)  a  carrier  who  has 
received    good*    from    a    wharfinger 
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other  with  apparent  authority  over  his  goods  and 
thus  enables  him  to  defraud  the  carrier, 
t  [J  727]  4.  Priority  of  lien  over  Other  Claims.21 
The  general  rule  is  that  a  carrier's  lien  is  superior 
to  the  rights  of  general  creditors  of  the  owner  of  the 
goods.**  The  lien  is  superior  to  the  claims  of  at- 
taching creditors  of  the  consignor.*3  It  is  also  su- 
perior to  any  claims  of  a  pledgee  of  the  goods  whose 
rights  accrue  while  they  are  in  the  carrier's  pos- 
session." The  lien  is  prior  to  the  rights  of  the 
seller/*  and  as  against  the  seller  the  carrier  may 
insist  on  retaining  possession  until  the  charges  are 
paid;20  but  under  the  doctrine  of  subrogation,27  a 
person  holding  an  attachment  against  the  purchaser 
may  advance  the  amount  of  the  charges  claimed  by 
the  carrier,: take  the  property,  and  become  substi- 
tuted to  all  the  carrier's  rights  of  possession.28  The 
carrier's  lien  is  inferior,  however,  to  the  right  of  a 
mortgagee  of  the  property  under  a  mortgage  of 
which  the  carrier  has  actual  or  constructive  knowl- 
edge;*8 and  to  the  lien  of  a  warehouseman  for  stor- 
.aige,  the  goods  having  been  delivered  by  the  carrier 
to  the  .warehouseman  without  requiring  advance- 
ment of  freight  charges.80    In  so  far  as  the  carrier's 


lien  exists  merely  for  freight  charges  on  the  partic- 
ular transportation  in  progress,  when  the  right  of 
stoppage  in  transitu  is  exercised  the  lien  of  the 
carrier  is  superior  and  may  be  asserted  as  against 
the  seller  attempting  to  exercise  that  right;*1  but 
the  carrier's  lien  is  inferior  to  the  right  of  the 
seller  to  stop  goods  in  transitu,  in  so  far  as  it 
exists,  for  a  general  balance  due  to  it  from  the 
consignor  or  the  consignee  provided  for  by  special 
contract32  or  existing  by  usage.33 

[$  728]  5.  Waiver  or  Forfeiture  of  Lien.34  The 
lien  of  the  carrier,  being  a  mere  right  to  retain  the 
goods  until  payment  of  the  charges  due  thereon, 
may  be  waived.36 

By  agreement  of  parties.  It  is  of  course  compe- 
tent for  the  parties  to  make  an  agreement  waiving 
the  lien;3*  but  a  written  contract  does  not  waive 
the  lien  unless  it  contains  provisions  inconsistent 
with  the  assertion  of  the  lien,37  or  unless  an  intent 
to  waive  is  clearly  shown.38 

By  delivery.  The  carrier's  lien,  being  dependent 
on  possession,3*  is,  ordinarily,  lost  by  delivering  the 
goods  to  the  consignee  or  to  the  owner,40  and  the 
obligation  to  pay  must  be  enforced  against  the  per- 


.with  whom  they  had  been  deposited 
l>y  their  'cwner  Without  authority  to 
forward  them  has  no  Hen  on  them 
for  freight  as  against  their  owner. 
Clark  v.  Lowell,  etc..  R.  Co..  9  Gray 

'  (Mass.)  231.  (2)  So,  where  goods 
were  sold  with  a  reservation  or  title 
until  payment  of  purchase-money 
notes,  and  before  payment  of  all  of 
them  a  third  person,  lawfully  In  pos- 
session, without  the  -seller's  knowl- 
edge, delivered  the  goods  to  a  carrier 
for  transportation,  the  carrier  being 
Ignorant  of  the  seller's  claim,  it  was 
held  that,  on  the  consignee's  failing 
to  call  for  the  goods,  the  carrier 
could  'not  withhold  possession  from 
the  seller  until  payment  of  freight 
and  charges.  Corinth  Engihe.  etc., 
Works  v.  Mississippi  Cent.  R.  Co.,  95 
Mtss.^817,'  49  S  261. 

SO.  Hoffman  v.  Lake  Shore,  etc., 
R.  Co..  .125  Mich.  201,  84  NW  55; 
Vaughan  v.  Providence,  etc.,  R.  Co., 
IS  R.  I.  578,  680  (where  the  court 
said:  "Under  Such  circumstances  the 
carrier  has  a  right  to  look  to'  the 
owner  for  his  reasonable  Charges,  and 
to  hold  a  Hen  on  the  goods  for  the 
charges,  and  in  judging  of  the  au- 
thority we  should  apply  the  same 
principles  of  evidence  that  are  ap- 
plied to  cases  of  agency  generally), 
ial  If  through  fraud  the  owner 
has  been  Induced  to  give  authority 
to  another  to  deal  with  the  goods  as 
his  own.  the  carrier,  being  without 
knowledge  of  the  fraud,  will  be  pro- 
tected In  dealing  with  the  one  having 
apparent  authority.  Hoffman  v.  Lake 
Shore,  etc..  R.  Co.,  125  Mich.  201,  84 
NW  55. 

81.  Priority  of  lien  for  freight  on 
goods  ■hipped  by  water  see  Shipping 
186  Cyc  314]. 

.  82.  Newhall  v.  Vargas.  15  Me.  314, 
33    AmD    617     (holding    that,    where 

foods  are  received  for  transportation 
rom  their  rightful  owner,  the  lien 
for  freight  charges  is  In  general  su- 
perior to  the  rights  of  any  general 
creditor  of  the  owner  seeking  to  sub- 
ject such  goods  to  the  payment  of 
his  debt). 

33.  Wolfe  v.  Crawford,  64  Miss. 
614;  Campbell  v.  Conner,  70  N.  T. 
-424. 

(a]  Benson  for  rule. — Neither  cred- 
itors nor  sheriff  can  acquire,  through 
attachment  or  other  process,  any 
better  right  to  the  property  than  that 
which  the  shipper  had.  Campbell  v. 
Conner.  70  N.  Y.  424. 

94.  Cooley  v.  Minnesota  Transfer 
R.  Co.,  53  Minn.  327,  56  NW  141,  39 
AmSR  6MH 

SB.  Rucker  v.  Donovan,  13  Kan. 
251,  19  AmR  84. 


SS.  Rucker  v.  Donovan,  13  Kan. 
251,   19   AmR   84. 

■   27.    See      generally      Subrogation 
[37  Cyc  361].  ' 

28.  Rucker  v.  Donovan,  13  Kan. 
251'.    19   AmR   84. 

29.  Owen  v.  Burlington,  etc.,  R. 
Co.,  11  S.  D.  153,  76  NW  302,  74  Am 
SR   786. 

80.  Powers  v.  Sixty  Tons  of  Mar- 
ble. 21  La.  Ann.  402. 

31.  Crass  v.  Memphis,  etc.,  R.  Co.,1 
96  Ala.  447,  11  S  480;  Pennsylvania 
Steel  Co.  v.  Georgia  R..  etc.,  Co.,  94 
Ga.  636.  21  SB  677;  Potts  v.  New 
York,  etc..  R.  Co.,  131  Mass.  465, 
41  AmR  247;  Pennsylvania  R.  Co.  v. 
American  Oil  Works,  126  Pa.  485, 
17  A  671,  12  AmSR  886;  Hays  v. 
Mouille,  14  Pa.  48. 

fa]  Payment  before  goods  seised 
■uinolent. — Where,  In  exercising  the 
right  of  stoppage  lp  transitu,  the 
seller  issues  a  writ  of  replevin  for 
the  goods,  it  is  not  necessary  that 
the  charge  of  the  lien  by  the  carrier 
for  freight  be  paid  before  the  writ 
of  replevin  Is  issued;  it  will  be  suffi- 
cient if  It  Is  paid  before  the  goods 
are  taken  from  the  carrier's  posses- 
sion.    Hays  v.  Mouille.  14  Pa.  48. 

32.  Farrell  v.  Richmond,  etc.,  R. 
Co.,  102  N.  C.  390,  9  SE  302.  11  Am 
SR  760,  3  LRA  647;  Pennsylvania 
R.  Co.  v.  American  OH  Works,  126 
Pa.  485,  17  A  671,  12  AmSR  885. 

33.  Oppenheim  v.  Russell,  3  B. 
&  P.  42.  127  Reprint  24. 

34.  Waiver  of  forfeiture  of  lien 
for  freight  on  goods  shipped  by 
water  see  Shipping   [36  Cyc  3161. 

38.  U.  S.— Cuff  v.  Ninety-Five 
Tons  of  Coal,   46  Fed.   670. 

Ala. — Southern  R.  Co.  v.  Lock- 
wood  Mfg.  Co.,  142  Ala.  322,  37  S 
667,  110  AmSR  32,  68  LRA  227,  4 
AnnCas   12. 

Cal. — Wingard  v.  Banning,  39  Cal. 
643. 

Conn. — Plnney  v.  Wells,  10  Conn. 
104. 

111. — Schumacher  v.  Chicago,  etc., 
R.  Co.,  108  111.  A.  520  [aff  207  111. 
199.  69  NE  825]  (recognizing  the 
rule). 

Iowa. — Relneman  v.  Covington, 
etc..  R.  Co..  51   Iowa  338,  1  NW  619. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Hinsdell.  76  Kan.  74,  90  P  800,  12 
LRANS    94.    13    AnnCas   981. 

Ky. — Boggs  v.  Martin,  13  B.  Mon. 
239    (recognizing    the    rule). 

Mass. — Lane  v.  Old  Colony,  etc., 
R.   Co.,   14   Gray    143. 

Mich. — Johnston  v.  Davis,  60  Mich. 
56,  26  NW  830. 

Minn. — Shea  v.  Minneapolis,  etc., 
R.  Co.,  63  Minn.   228,  66   NW  458. 


Mo. — Darlington  •  v.  Missouri  Pac 
R.   Co.,    99    Mo.   A.   1.    72   SW   122. 

N.  J. — Hartshorne  v.  Johnson,  7 
N.  J.  L.   108. 

N.  Y. — Blgelow  v.  Heaton,  4  Den. 
496. 

Oh. — Bowman  v.  Hilton,  11  Oh. 
303. 

Okl. — Gault  Lumber  Co.  v.  Atchi- 
son, etc..  R.  Co.,  37  Okl.  24,  180  P  291 
(recognizing  the  rule). 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Ellsey.   85  Pa.  283. 

Porto  Rico. — Healy  v.  219,399  Feet 
of  Dressed  Yellow  Pine  Lumber, 
2  Porto  Rico  Fed.  399. 

S.  c:— Blair  v.  Jeffries,  23  S.  C.  L. 
59. 

Tenn. — East  Tennessee,  etc..  R. 
Co.  v.  Hunt,  15  Lea  261. 

Tex. — Hahl  v.  Laux,  42  Tex.  Civ. 
A.   182.   93    SW   1080. 

Vt.— Bailey   v.    Quint,    22   Vt.    474. 

Wis. — Jeffris  v.  Fltchburg.  etc.,  R. 
Co.,  93  Wis.  260,  67  NW  424.  57  Am 
SR  919.  33  LRA  351  (recognizing 
the  rule). 

Eng. — Sweet  v.  Pym.  1  East  4, 
102   Reprint  2,  16  ERC  142. 

Ont. — Clisdell  v.  Kingston,  etc,  R. 
Co.,  18  Ont.  L.  169,  IS  OntWR  1626. 

[a]  Question  of  fact. — Waiver  is 
ordinarily  a  question  of  fact  to  be 
shown  by  proof  as  to  the  intention 
of  the  parties.  Cuff  v.  Ninety-Five 
Tons-  of  Coal.  46  Fed.  670;  Costello 
v.  734,700  Laths,  etc.,  44  Fed.  105: 
Healy  v.  219,399  Feet  of  Dressed 
Yellow  Pine  Lumber,  2  Porto  Rieo 
Fed.   399. 

38.  Atchison,  etc.,  R.  Co.  v.  Hins- 
dell, 76  Kan.  74,  90  P  800,  12  LRANS 
94.   13   AnnCas   981. 

37.  Atchison,  etc.,  R.  Co.  ▼.  Hins- 
dell. 76  Kan.  74,  90  P  800,  12  LRANS 
94,  13  AnnCas  981. 

38.  Atchison,  etc.,  R.  Co.  v.  Hins- 
dell, 76  Kan.  74,  90  P  800.  12  LRA 
NS  94,  13  AnnCas  981. 

[a]  What  does  not  amount  to 
waiver.— A  waiver  of  a  lien  on  freight 
for  charges  is  not  shown  by  a  recital 
In  the  contract  of  shipment  that  all 
prior  agreements  concerning  facili- 
ties for  such  shipments  or  concern- 
ing the  transportation  of  such  goods 
are  merged  in  the  written  contract, 
and  that  such  contract  contains  all  the 
provisions  relating  to  the  transporta- 
tion of  such  goods.  Atchison,  etc. 
R.  Co.  v.  Hinsdell,  76  Kan.  74,  90 
P  800.  12  LRANS  94.  13  AnnCas  981. 

39.  See  cases  Infra  note  40;  su- 
pra i  726. 

40.  Cal. — Wingard  v.  Banning,  19 
Cal.  543;  Frothlngham  v.  Jenkins,  1 
Cal.  42,  52  AmD  286. 

Iowa. — Relneman      v.      Covington, 


For  later 


,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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son  liable;41  but  the  delivery  must  be  complete  and 
absolute.4*  The  lien  is  not  lost  by  a  delivery  of 
only  a  part  of  the  goods.4*  Nor  does  a  delivery  to 
the  assignee  of  the  owner,  who  has  made  an  assign- 
ment for  the  benefit  of  creditors;  operate  as  a 
waiver  of  the  lien.44 

Goods  taken  without  carrier's  consent.  Where 
the  goods  are  not  delivered  by  the  carrier  but  the 
owner  takes  them  from  the  carrier  without  its  con- 


sent, the  lien  is  not  lost.41  Nor  is  the  lien  divested 
where  the  consignor  obtains  possession  of  the  goods 
by  legal  process.4*  If  the  receiver  of  the  goods 
obtains  possession  by  fraud,  the  right  to  pursue  the 
goods  still  remains. 

Giving  credit.  The  Tight  to  a  lien  may  be  waived 
by  giving  credit.48 

If  the  consignee  tenders  the  full  amount  of 
freight  properly  due,   and  demands  possession  of 


etc.  R.  Co..  51  Iowa  338,  1  NW  619. 

Mass. — Lane  v.  Old  Colony,  etc., 
R.  Co..  14  Gray  143;  Sears  v.  Wills, 
4  Allen  212. 

Minn. — Shea  v.  Minneapolis,  etc., 
R.  Co..  63  Minn.  223.  65  NW  468. 

K.  J. — Hartshorne  v.  Johnson,  7 
N.  J.  L.  108. 

N.  T. — Bleglow  v.  Heaton.  4  Den. 
496;  McFarland  v.  Wheeler,  26 
Wend.   467. 

Oh.— Bowman  v.  Hilton.  11  Oh. 
103. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
EUsey.  85  Pa.  283. 

Tex. — Hah]  v.  Laux,  42  Tex.  Civ. 
A.  182.  93  SW  1080v 

VL— Bailey  v.  Quint,  22  Vt.  474. 

Ene. — Forth  v.  Simpson,  13  Q.  B. 
(80,  86  ECIi  680,  116  Reprint  1422; 
Sweet  v.  Pym.  1  East  4,  102  Reprint 
3,  16  ERC  142;  Lambert  v.  Robinson, 
1  Esp.  119-  Skinner  v.  Upshaw,  2 
Ld.  Riyra.   752,   92  Reprint  3. 

Ont. — Clisdell  v.  Kingston,  etc., 
Co..  18   Ont.  L.  169,  13  OntWR  1626. 

[a]  Tb.na,  evidence  that  the  car- 
rier delivered  the  goods  to  the  con- 
signee prior  to  payment  at  freight 
was  sufficient  to  sustain  a  finding-  by 
the  jury  that  the  lien  had  been 
waived.  Geneva,  etc.,  R.  Co.  v. 
Sage.  35  Hun  <N.  T.)  »S. 

[b]  Salivary  to  consignee  as  oon- 
stgnofB  ag»nt.-r(l)  Where  freight 
charges  are  due  from  the  consignor 
to  a  carrier,  the  carrier's  Hen  for 
the  charges  is  terminated  by  Its  de- 
livery of  the  goods  to  the  consignee 
as  the  agent  of  the  consignor,  al- 
though the  consignee  promised  to 
retain  the  goods  until  the  charges 
were  paid.  Lembeck  v.  Jarvis  Ter- 
minal Cold  Storage  Co.,  69  N.  J.  Eq. 
781.  63  A  267,  7  AnnCas  960  [aff  68 
N.  J.  Eq.  492,  59  A  860].  <2)  Where 
freight  charges  were  due  •  from  a 
consignor  to  a  carrier  and  the  car- 
rier delivered  the  goods  to  the  con- 
signee on  its  promise  to  retain  them 
until  the  freight  charges  were  paid, 
If  the  consignee  Is  regarded  -as  the 
agent  of  the  carrier,  the  lien  for  the 
charges  was  terminated  on  their 
payment  to  the  consignee,  although 
by  reason  of  Its  Insolvency  the 
amount  was  never  received  by-  the 
carrier.  Lembeck  v.  Jarvis  Termi- 
nal Cold  Storage  Co.,  69  N.  J.  Bq. 
781.  63  A  257,  7  AnnCas  960. 

[c]  In  Louisiana  under  the  olvU 
code  the  carrier  may  enforce  its  lien 
within  fifteen  days  after  having  de- 
livered the  goods  to  the  consignee,  If 
they  have  not  In  the  meantime 
passed  Into  third  hands.  Granger  v. 
Campbell,  7  La.  Ann.    611. 

[d]  In  Canada  the  Dominion 
Railway  Act  of  1896,  c  37  J  346, 
which  provides  that.  Instead  of  pro- 
ceeding by  action  to  recover  freight, 
a  carrier  may  "seize  the  goods  for 
or  in  respect  whereof  such  tolls  are 
payable,  and  may  detain  the  same 
until  payment  thereof,"  does  noth- 
ing more  than  confirm  and  establish 
the  carrier's  Hen.  If  while  that  lien 
exists  and  can  be  enforced,  there  is, 
from  the  circumstances,  any  condi- 
tion that  renders  a  seizure  neces- 
sary, it  may  be  made;  but  It  does 
not  give  the  right  to  seize  the  goods 
when  the  Hen  has  ceased  and  does 
not  authorize  the  carrier  to  retake 
the  goods  which  have  been  delivered 
and  as  to  which  the  ordinary  car- 
rier's Hen  has  terminated.  Clisdell 
v.  Kingston,  etc.,  R.  Co.,  18  Ont.  L. 
169.    13  OntWR   1626. 

41.  Lembeck  v.  Jarvis  Terminal 
Cold  8torage  Co..  68  N.  J.  Bq.  492, 
59  A  360  [aft  69  N.  J.  Bq.  781,  63  A 
257.    7  AnnCas   9*0]. 


43.  U.  S. — One  Hundred  and 
Fifty-One  Tons  of  Coal.  18  F.  Cas. 
No.   10,520,   4   Blatchf.   368. 

Ala. — Southern  R.  Co.  v.  Lockwood 
Mfg.  Co.,  142  Ala.  322.  37  S  667,  110 
AmSR  32,  68  LRA  227,  4  AnnCas  12. 

Cal. — Martland  v.  Bekins  Van,  etc., 
Co.,  19  Cal.  A.  283,  126  P  759. 

Ho. — Darlington  v.  Missouri  Pac. 
R.  Co.,  99  Mo.  A.   1.  72  SW  122. 

N.  T.— New  York  Cent.,  etc.,  R. 
Co.  v.  Davis,  86  Hun  86,  34  NYS  206 
[aft  158  N.  Y.  674  mem,  52  NB  1125 
mem]. 

[a]  Tiros,  (1)  mere  manual  de- 
livery to  the  consignee,  without  In- 
tent to  part  with  possession,  will 
not  forfeit  the  carrier's  Hen.  One 
Hundred  and  Fifty-One  Tons  of 
Coal,  18  F.  Cas.  No.  10,520.  4  Blatchf. 
368.  (2)  A  person,  agreeing;  to 
transfer     furniture     and     household 

Soods  and  to  deliver  them  in  a 
welling  house,  does  not,  by  placing 
them  in  the  house,  surrender  his 
possession  so  as  to  destroy  his  Hen, 
where,  on  such  delivery,  the  owner 
refuses  to  pay  for  his  services;  but 
he  may  remove  the  goods  and.  If 
prevented,  may.  bring  an  action  In 
claim  and  delivery.  Martland  v.  Be- 
kins Van,  etc.,  Co.,  19  Cal.  A.  283,  126 
P  759.  (3)  Switching  oars  containing 
lumber  onto  a  switch  on  private 
land  of  which  the  consignee  was 
tenant,  for  the  purposes  of  allowing 
them  to"  be  unloaded,  did  not  operate 
to  deprive  the  carrier  of  dominion 
over  the  cars,  oi*  over  the  lumber 
remaining  therein,  and  did  not  pre- 
clude it  from  repossessing  itself  of 
the  cars  and  lumber  for  the  purpose 
of  enforcing  a  Hen  on  the  lumber. 
In  re  British  American  Cedar  Co., 
217  Fed.  -168;  Darlington  v.  Missouri 
Pac.  R.  Co..  99  Mo.  A.  1,  72  SW  122. 
(4)  Delivery  of  coal  In  cars  by  a 
carrier  on  a  spur  track  laid  by  tt  on 
the  consignee  s  premises  and  oper- 
ated exclusively  by  It  was  not -such 
a  delivery  as  discharges  the  Hen, 
where,  before  the  consignee  could 
handle  the  coal,  It  was  necessary  to 
remove  the  cars  from  the  spur  track 
and  move  them  along  the  main 
track,  thence  along  a  branch  track 
on  the  consignee's  premises  to  'his 
dock,  which  was  customarily  done 
by  an  engine  and  crew  of  the  car- 
rier which  Hb  superintendent  fur- 
nished on  request.  New  York  Cent., 
etc.,  R.  Co.  v.  Davis,  86  Hun  86,  34 
NYS  206  [aft  158  N.  Y.  674  mem,  62  . 
NB  1125  meml. 

43.  U.  S.—  Brlttan  v.  Barnaby,  21 
How.  527.  16  L.  ed.  177;  Fox  v.  Holt, 
9  F.  Cas.  No.  5,012.  36  Conn.  568; 
Sears  v.  Four  Thousand  Eight  Hun- 
dred and  Eighty-Five  Bags  of  Lin- 
seed, 12  F.  Cas.  No.  12,689,  1  Cliff. 
68   [aft  1  Black.  108,  17  L.  ed.  35]. 

Conn. — Pinney  v.  Wells,  10  Conn. 
104. 

111. — Schumacher  v.  Chicago,  etc, 
R.  Co.,  108  111.  A.  520  [aff  207  111. 
199,  69  NB  825]. 

Iowa. — Chicago,  etc.,  R.  Co.  v. 
Northwestern  Union  Packet  Co.,  38 
Iowa  877. 

Ky. — Boggs  v.  Martin,  13  B.  Mon. 
239. 

Mass. — Barker  v.  Brown,  138  Mass. 
840;  Potts  v.  New  York,  etc.,  R.  Co., 
131  Mass.  455,  41  AmR  247;  New 
Haven,  etc..  Co.  v.  Campbell,  128 
Mass.  104,  36  AmR  880;  Ware  River 
R.  Co.  v.  Vlbbard.  114  Mass.  447; 
Lane  v.  Old  Colony,  etc.,  R.  Co.,  14 
Gray  143. 

N.  Y. — New  York  Cent.,  etc.,  R. 
Co.  v.  Davis.  86  Hun  86,  34  NYS  206 
[aff  158  N.  Y.  674  mem,  52  NB  1125 


mem]. 

Okl. — Gault  Lumber  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  37  Okl.  24,  130  P 
291 

Pa. — Fuller  v.  Bradley,  26  Pa.  120; 
Philadelphia,  etc.,  R.  Co.  v.  Dows,  15 
Phila.  101. 

Wis. — Jeffrls  v.  Fltchburg  R.  Co., 
93  Wis.  250,  67  NW  424,  67  AmSR 
919,  33  LRA  351. 

[a]  Season  for  rule.— The  Hen 
attaches  to  each  and  every  portion 
of  the  shipment  subject  to  It,  and  a 
partial  delivery  does-  not  discharge 
the  Hen  altogether  or  pro  tanto. 
The  portion  retained  is  still  subject 
to  the  Hen  of  the  carrier  for  the 
charges  due  on  the  whole,  although 
the  portion  delivered  Is  not  subject 
to  the  Hen.  See  cases  supra  this 
note. 

[b]  Demurrage  lien. — A  carrier 
does  not  waive  its  Hen  for  demur- 
rage charge  on  shipments  left  In 
cars  after  the  expiration  of  the  free 
time  for  unloading,  although  it  has 
permitted  the  consignee  to  remove  a 
portion  of  the  shipment.  Such  '  a 
delivery  is  not  an  unconditional  de- 
livery, but  a  qualified  delivery  for 
the  purpose  of  permitting  the  con- 
signee to  remove  the  shipment  with- 
in the  free  time  allowed.  Gault 
Lumber  Co.  v.  Atchison,  etc.,  R.  Co., 
37  Okl.  24,  120  P  291. 

44.  Cave  v.  Pool,  148  Ky.  124,  56 
SW  887,  21  KyL  1640,  94  AmSR  348, 
49  LRA  261. 

.  [a]  steaaon  for  rule. — The  as- 
signee takes  for  the  benefit  of  all 
creditors  according  to  their  respec- 
tive interests,  and  the  'Hen  of  the 
carrier  attaches  to  the  money  col- 
lected by  the  assignee  on  the  assign- 
or's contract.  Caye  v.  Pool,  108  Ky. 
124,  55  SW  887.  21  KyL  1600.  94  Am 
SR  248,  48  LRA  251. 

48.  In  re  British  American  Cedar 
Co.,  217  Fed.  163;  Darlington  v.  Mis- 
souri Pac.  R.  Co.,  99  Mo.  A.  r,  72  SW 
122;  Hahl  v.  Laux,  42  Tex.'.  Civ.  A. 
182.  98  SW  1080. 

[a]  XHnatration. — "Spotting"  a  car 
on  a  spur  track  leading  to  the  con- 
signee's plant  for  the  purpose  of  al- 
lowing It  to  unload  the  car  does  not 
deprive  the  carrier  of  the  possession 
of  the  car,  and  the  unloading  of  the 
car  without  the  consent  of  the 
carrier,  and  against  Its  expressed 
stipulation,  would  still  permit  the 
carrier  to  repossess  Itself  of  the  car 
or  of  the  machinery  Unloaded,  for 
the  purpose  of  enforcing  its  lien. 
In  re  British  American  Cedar  Co., 
217  Fed.  163;  Darlington,  v.  Missouri 
Pac.  R.  Co..  99  Mo.  A.  1,  72  SW 
122. 

43.  Newhall  v.  -  Vargas,  15  Me. 
314,  33  AmD  617. 

47.  Lembeck  v.  Jarvis  Terminal 
Cold  Storage  Co.,  68  N.  J.  Bq.  492, 
69  A  360  [aff  69  N.  J.  Eq.  781,  63  A 
257,  7  AnnCas  960]. 

[a]  Beplevln  to  recover. — If  pos- 
session of  the  goods  is  obtained  by 
the  consignee  by  fraud,  the  carrier 
may  recover  possession  by  replevin 
and  thus  perpetuate  Its  Hen.  Blge- 
low  v.  Heaton,  6  Hill  (N.  Y.)  43. 

43.  Sicard  v.  Buffalo,  etc..  R.  Co., 
22  F.  Cas.  No.  12.831,  16  Blatchf. 
525;  Pinney  v.  Wells,  10  Conn.  104; 
Sears  v.  Wills.  4  Allen  (Mass.)  212; 
Chandler  v.  Belden,  18  Johns.  (N.  Y.) 
157,  9  AmD  193. 

[a]  The  mere  fact  that  credit. la 
extended  In  belief  that  the  consignee 
ia  solvent  cannot  be  revoked  ana  the 
lien  asserted  on  account  of  the  in- 
solvency of  the  consignee.  Sears  v. 
Wills,  4  Allen  <Mas».)  212. 
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his  property,  which  demand  is  refused,  the  lien  of 
the  carrier  for  freight  is  thereby  extinguished,4* 
and  it  becomes  liable  to  the  consignee  in  either  re- 
plevin or  trover.80 

Claiming  lien  for  excessive  amount.  If  a  lien  is 
claimed  for  an  excessive  amount,  the  consignee  may 
recover  possession  of  the  goods  or  sue  for  conver- 
sion without  a  formal  tender  of  the  amount  to 
which  the  carrier  is  entitled,81  provided  it  appears 
that  he  was  ready  and  willing  to  pay  the  just 
charges.8* 

Storing  in  warehouse.  Where  the  consignee  fails 
or  refuses  to  receive  and  the  carrier  stores  the 
goods  in  its  own  warehouse,  or  with  some  inde- 
pendent warehouseman  not  the  consignee's  agent, 
its  lien  is  not  thereby  lost,88  but  may  be  enforced 
with  the  lien  of  the  warehouseman  added;84  and  it 
is  immaterial  whether  the  carrier  deposited  the 
goods  in  its  own  name  or  in  that  of  the  owner  sub- 
ject to  its  lien.88  The  parties  may  agree  that  the 
goods  may  be  deposited  in  the  warehouse  of  the 
consignee  or  the  owner  and  that  the  transfer  and  de- 
posit shall  not  be  regarded  as  a  waiver  of  the  lien.8* 

Carrier  holding  as  agent  for  consignee.  The  car- 
rier's change  of  character  into  that  of  an  agent 
to  keep  the  goods  for  the  buyer  is  not  at  all  incon- 
sistent with  the  right  to  retain  the  goods  in  its 
custody  until  its  lien  on  them  for  carriage  or  other 
charges  is  jsatisfied.8* 

Suing  for  freight  charges  and  attaching  other 
goods  for  the  debt  will  not  waive  the  lien  possessed 
by  the  carrier.88 

Asserting  a  different  claim  or  lien.  If  the  earlier 
asserts  a  right  to  retain  possession  of  the  goods  on 
another  ground  than  that  of  a  lien  for  charges,  it 
cannot  afterward  assert  a  right  of  possession  under 


a  claim  for  such  lien."  If  it  claims  a  lien  for  a 
debt  other  than  transportation  charges  on  the 
goods,  for  which  it  is  not  entitled  to  a  lien,  the  con- 
signee may  replevy  the  goods  without  tendering 
the  amount  of  transportation  charges.80 

[J  729]  6.  Enforcement  of  Lien— a.  At  Com- 
mon Law.  The  carrier's  lien,  like  other  bailees' 
liens81  at  common  law,  gives  a  right  of  possession 
until  the  charges  legally  due  are  paid,  but  no  right 
to  sell  the  goods  exists;82  and  if  the  carrier  sells 
the  goods,  it  is  liable  to  the  owner  in  an  action  for 
damages  for  the  market  value,  less  the  amount  of 
the  charges  under  the  lien.**  Nevertheless  the  lien 
is  enforceable  in  a  proper  court  by  a  proceeding  in 
rem.*4  Where  title  is  vested  in  the  consignee,  and 
he  refuses  to  receive  the  goods,  the  carrier  may, 
with  the  consent  of  the  consignee,  sell  the  goods  to 
satisfy  its  lien  for  freight  and  other  charges  ;**  and, 
in  the  absence  of  any  statutory  prohibition,  the 
carrier  may  take  the  property  off  the  hands  of  the 
shipper  in  payment  of  the  carrying  charge  where 
the  consignee  refuses  to  receive  it,*8  provided  the 
transaction  involved  no  discrimination  nor  rebate.*1 

Enforcement  by  action,  attachment,  or  execution. 
A  lien  may  be  enforced  by  an  ordinary  action  at  law 
against  the  owner. or  the  consignee  in  which  the 
goods  may  be  subjected  to  the  carrier's  demand  by 
attachment  or  execution.** 

A  bill  in  equity  for  the  enforcement  of  the  lien 
Jies  only  when  a  proper  case  for  equitable  enforce- 
ment is  made  out.** 

[y  730]  b.  Under  Statutes;  Sale  of  Goods.70  In 
many  jurisdictions  statutes  have  been  enacted  which 
provide  for  the  enforcement  of  a  lien  by  the  sale 
of  the  goods  after  a  specified  time  if  the  freight  re- 
mains unpaid,71  especially  in  the  case  of  perishable 


46.  Neustadt  v.  Lehigh  Valley  R. 
Co..  169  App.  Div.   667.   144  NTS  911. 

50.  Neustadt  v.  Lehigh  Valley  R. 
Co.,   169  App.   Dlv.   667,   144   NYS  911. 

01.  Ala. — Long  v.  Mobile,  etc.,  R. 
Co..  61  Ala.   612. 

111. — Northern  Transp.  Co.  v.  Sel- 
llck,  62  111.  249. 

Mich. — Johnston  v.  Davis,  60  Mich. 
66,  26  NW  830. 

Mo. — Loom  Is  v.  Wabash,  etc.,  R. 
Co..   17   Mo.  A.    340. 

Oh. — Isham  v,  Greenham,  1  Handy 
367.  12  Oh.  Dec.  (Reprint)   182. 

S.  C— Blar  v.  Jeffries.  23  S.  C.  L.  69. 

Tenn. — East  Tennessee,  etc.,  R. 
Co.  v.  Hunt,  16  Lea  261. 

S3.  Schumacher  v.  Chicago,  etc., 
R.  Co.,  108  111.  A.  620  [aff  207  111. 
199,  69  NE  826];  and  cases  supra 
note  51. 

S3.  Mordecal  v.  Lindsay,  5  Wall. 
(U.  S.)  481.  18  L.  ed.  486;  Brittan  v. 
Barnaby,  21  How.  (U.  S.)  527,  16  L. 
ed.  177;  Gregg  v.  Illinois  Cent.  R. 
Co.,  147  111.  660,  35  NE  343,  37  Am 
SR  238;  Hall  v.  Dlmond,  63  N.  H. 
666,  3  A  423:  Western  Transp.  Co.  v. 
Barber,  56  N.  T.  644. 

[a]  Thus  a  railroad  company  as 
common  carrier  of  freight,  such  as 
corn  In  bulk.  Is  not  required  to  keep 
such  freight  in  Its  cars  and  on  Its 
sidetracks  for  an  Indefinite  time  to 
the  detriment  of  Its  other  business; 
and,  If  the  company  has  a  lien  on 
the  corn  for  Its  charges,  it  may 
store  the  grain  in  a  storehouse  In 
Its  name  and  thus  retain  the  Hen. 
Gregg  v.  Illinois  Cent.  R.  Co.,  147 
111.   650.   35  NE  343.   37  AmSR  288. 

64.     See   cases   supra   note    53. 

55.  Western  Transp.  Co.  v.  Bar- 
ber. 56  N.  T.  644. 

55.  Mordecal  v.  Lindsay,  6  Wall. 
(U.  S.)  481,  18  L.  ed.  486;  Sears  v. 
Wills.  1  Black  (U.  S.)  108.  17  L.  ed. 
35;  Costello  v.  734,700  Laths,  etc..  44 
Fed.    105. 

57.     Hall  v.  Dlmond.  68  N.  H.  565, 


3  A  423. 

58.  Barnard  v.  Wheeler,  24  Me.  412. 

59.  Louisville,  etc^,  R.  Co.  v.  Mc- 
Oulre,  79  Ala.  896;  Wlngard  v.  Ban- 
ning, 39  Cal.  541;  Fernandez  v.  Silva. 
1  La.  269;  Baltimore,  etc.,  R.  Co.  v. 
O'Donnell,  49  Oh.  St.  489,  32  NE 
476,  84  AmSR  579,  21  LRA  117  and 
note. 

00.  Sloard  v.  Buffalo,  etc.,  R.  Co., 
22  F.  Cas.  No.  12.831,  15  Blatchf. 
625;  Adams  v.  Clark.  9  Cush.  (Mass.) 
215,  67  AjnD  41;  Blair  v.  Jeffries,  23 
S.  C.  L.  59. 

81.     See  Bailments   I    88. 

63.  U.  S. — In  re  British  American 
Cedar  Co.,  217  Fed.  16S. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Herndon,  81  111.  143;  Ohio,  etc.,  R. 
Co.  v.  Noe,  77  111.   613. 

Me.— Sullivan  v.  Park.  38  Me.  438; 
Hunt  v.  Haskell,  24  Me.  339,  41  AmD 
387. 

Mass. — Briggs  v.  Boston,  etc.,  R. 
Co.,  6  Allen  246,  88  AmD  626. 

N.  Y. — Fox  v.  McGregor,  11  Barb. 
41;  Salt  us  v.  Everett,  20  Wend.  267, 
32  AmD  541;  Chandler  v.  Belden.  18 
Johns.  167,  9  AmD  193. 

Pa. — Lecky  v.  McDermott.  8  Serg. 
&  R.  600. 

Tenn. — Rankin  v.  Memphis,  etc.. 
Packet  Co.,  9  Helsk.  564,  24  AmR 
339. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rucker, 
38  Tex.  Civ.  A.  591,  88  SW  816. 

"An  owner  may  sell  or  dispose  of 
his  property  as  he  pleases;  but  he 
who  has  a  lien  only  on  goods  has 
no  right  to  do  s6;  he  can  only  retain 
them  until  payment  of  the  sum  for 
which  they  are  chargeable.  And  the 
rule  which  Is  now  well  established, 
that  a  party  having  a  lien  only, 
without  a  power  of  sale  superadded 
by  a  special  agreement,  cannot  law- 
fully sell  a  chattel  for  his  reim- 
bursement, is  as  applicable  to  car- 
riers as  to  all  other  persons  having 
the  like  claim  upon  property  in  their 


possession."  Briggs  v.  Boston,  etc., 
R.  Co.  v.  Allen,  (Mass.)  246,  262,  8> 
AmD  626. 

68.  Briggs  v.  Boston,  etc,  R.  Co.. 
6  Allen  (Mass.)  246.  83  ArnD  626. 

94,  In  re  British  American  Cedar 
Co..  217  Fed.  163;  Gait  v.  Archer,  7 
Gratt.  (48  Va.)  307. 

65.  Mull  v.  Pennsylvania  R  Co.. 
38  Pa.  Super.  416. 

66.  .Pennsylvania  Co.  v.  Kissock. 
66  Pa.  Super.  196. 

67.  Pennsylvania  Co.  v.  Kissock, 
55  Pa.  Super.  196.  See  also  Infra 
I  802. 

68.  Gait  v.  Archer,  7  Gratt  (48 
VaJ   807. 

69.  Crass  v.  Memphis,  etc.,  R 
Co.,  96  Ala.  447,  11  S  480.  But  com- 
pare Bailments  |  88. 

[a]  XUtutratton*— A  bill  was 
filed  by  a  railroad  company  to  en- 
force a  Hen  for  freight  charges  on 
certain  goods,  making  the  attaching 
creditors  and  the  seller,  who  had 
stopped  in  transitu,  parties  defend- 
ant, and  praying  that  they  be  com- 
pelled to  Interplead  as  to  the  owner- 
ship of  the  goods.  It  also  prayed 
for  an  enforcement  of  the  com- 
pany's lien,  asking  that  a  delivery 
of  the  property  be  conditioned  on 
payment  of  the  charges.  The  court 
held  that  while  the  bill  might  be 
maintained  in  a  proper  case,  the  stat- 
ute not  affecting  any  common-law  or 
equity  right,  yet  the  carrier  was  not 
in  such  a  case,  a  disinterested  party 
so  as  to  demand  the  Interpleader.  A 
demurrer  to  the  bill  was  therefore 
sustained.  Crass  v.  Memphis,  etc. 
R.  Co.,  96  Ala.  447.  11  S  480. 

70.  Sale    of    perishable    goods    to 

Frevent     loss     to     owner     see    supra 
128. 

71.  U.  S. — Horton  v.  Tonopan. 
etc.,  R.  Co..  225  Fed.  406  (construing 
Nevada  statute). 

Ala. — Crass  v.  Memphis,  etc.  R- 
Co..   96   Ala.   447,   11  S   480. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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goods.71  Strict  compliance  with  the  provisions  of  the 
statutes  is  necessary."  A  sale  of  property  by  the 
carrier  amounts  to  a  conversion  when  it  is  not  made 
in  accordance  with  the  statute  authorizing  it,74  but 
if  the  statute  is  strictly  complied  with,  the  carrier 
is  not  liable  as  for  conversion.75  If  the  statute 
requires  notice  of  sale  to  be  given  to  the  owner, 
this  provision  must  be  complied  with.7'  Require- 
ments as  to  advertisement  of  sale77  and  appraise- 
ment of  the  goods78  must  also  be  complied  with.  It 
seems  also  that  such  sale  is  to  be  of  the  contents  of 
the  packages,  and  not  of  the  packages  unopened." 
Notwithstanding  a  statute  authorizes  the  sale  of 
goods  for  the  satisfaction  of  a  lien,  no  valid  sale 
can  be  made  pending  an  adjustment  of  the  carrier's 
claims  for  freight  and  without  affording  the  con- 
signor an  opportunity  to  pay  all  just  demands.10 
The  statute  being  silent  as.  to  the  place  of  sale,  the 
sale  need  not  be  made  at  the  point  of  destination, 
but  may  be  made  at  some  point  where  the  carries, 
might  be  able  to  sell  the  goods  at  less  cost  and  for 
a  better  price.81  Where  the  carrier  waives  prepay- 
ment and  the  consignee  refuses  to  take  the  goods 
and  pay  the  transportation  charges,  and  the  carrier 
in  strict  conformity  with  law  sells  the  goods  to 
enforce  its  lien  for  charges,  and  there  is  still  a  bal- 
ance due,  the  consignor  is  liable  to  the  carrier  there- 
for,83 and  this  liability  of  the  consignor  under  such 
circumstances  applies  as  much  to  a  charge  for  de- 

Colo. — Martin  v.  McLaughlin,  6   P 

m. 

Ga. — Central  R.t  etc.,  Co.  v.  Saw- 
yer. 78  Ga.  784,  3  SE  629. 

Kan. — Stevens-Scott  Grain  Co.  v. 
Atchison,  etc.,  R.  Co.,  96  Kan.  1,  149 
P  744. 

Nebr. — Atchison,  etc.,  R.  Co.  v. 
Miller,  1«  Nebr.    661,   21  NW  451. 

N.  Y. — Dreyfuss  v.  Pennsylvania  R. 
Co..  90  Misc.  681.  163  NTS  966. 

Pa. — Fowler  v.  Seaboard  Air  Line 
R.  Co.,  56  Pa.  Super.  345  (constru- 
ing; Florida  statute):  Schlesslnger  v. 
Adams  Express  Co.,  9  Phila.  70. 

Tenn-— 'Rankin  v.  Memphis,  etc., 
Packet  Co.,  9  Helsk.  564.  24  AmR  339. 

Tex. — Texas,  etc..  R.  Co.  v.  Rucker, 
38  Tex.  Civ.  A.  691,  88  SW  815; 
Hodges  v.  Peacock,  2  Tex.  A.  Civ. 
Cas.  J  824. 

Eng\ — North  London  R.  Co.,  14  C. 
B.  N.  S.  132,  108  ECL  182.  143  Re- 
print 395. 

Ont. — Swale  v.  Canadian  Pac.  R. 
Co.,  29  Ont.  L.  634,  16  DomLR  816, 
5  OntWN  402,  16  CanRCas  363. 

[a]  Tlanltable  remedies. — Such 
statutes  do  not,  in  the  absence  of  ex- 
press provision,  take  away  previous 
equitable  remedies.  Crass  v.  Mem- 
phis, etc.,  R  Co.,  96  Ala.  447,  11  S 
480. 

72.  Western  R.  Co.  v.  Rembert, 
50  Ala.  25;  Martin  v.  McLaughlin. 
<Colo.)  6  P  187;  Rankin  v.  Memphis, 
etc..  Packet  Co.,  9  Heisk.  (Tenn.) 
584.  24  AmR  839;  Gulf,  etc.,  R.  Co.  v. 
North  Texas  Grain  Co.,  32  Tex.  Civ. 
A.    93.  74    SW   567. 

[a]  Oats  an  not  perishable 
freight,  within  the  meaning  of  Rev. 
St.  (1895)  art  381.  providing  for  a 
sale  of  such  freight  on  Ave  days'  no- 
tice. Gulf,  etc.,  R.  Co.  v.  North 
Texas  Grain  Co.,  32  Tex.  Civ.  A.  93, 
74   SW  567. 

78.  U.  S. — Horton  v.  Tonopah, 
etc,  R.  Co.,  226  Fed.  406. 

Ala. — Nathan  v.  Shivers,  71  Ala. 
117.  46  AmR  303. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Rlnes,  37  Tex.  Civ.  A.  618,  84  SW 
1092;  Gulf,  etc.,  R  Co.  v.  North 
Texas  Grain  Co.,  32  Tex.  Civ.  A.  93, 
74  SW  567;  Texas,  etc.,  R.  Co.  v. 
Klepper.  29  Tex.  Civ.  A.  590,  69  SW 
4  24. 

Eng. — North  v.  London,  etc.,  R. 
Co..  14  C.  B.  N.  S.  132,  108  ECL  132, 
143  Reprint  395:  Field  v.  Newport, 
etc,  R.  Co.,  3  H.  &  N.  409,  157  Re- 
print 529. 


murrage  as  to  a  freight  or  other  lawful  charge 
which  the  carrier  is  bound  to  collect  j8*  but  a  carrier 
which  sells  property  for  refusal  of  the  consignee  to 
receive  it  is  chargeable  with  interest  on  the  pro- 
ceeds in  excess  of  the  freight  while  they  are  with- 
held from  the  shipper.84  And  the  carrier''  is  not 
excused  by  a  sale  under  a  statute  from  responsi- 
bility for  the  default  of  an  auctioneer  to  whom  the 
goods  were  handed  over  to  sell  for  unpaid  charges 
to  account  for  the  surplus  of  the  goods  not  required 
for  that  purpose,  and  it  will  be  liable  for  such  neg- 
ligence of  its  agent,  the  auctioneer,  as  would  make 
a>  -bailee  liable  for  damages  or  would  constitute 
conversion.8*  When  a  carrier  offers  to  carry  the 
goods  of  a  shipper  for  a  certain  price  per  carload 
and  the  shipper  accepts  such  offer  and  ships  his 
goods  thereunder,  the  carrier  is  bound  thereby  and 
cannot  be  heard  to  say  that  it  will  not  abide  by  its 
terms ;  and  if  a  greater  sum  is  retained  by  the  car- 
rier on  the  sale  of  the  goods,  it  will  be  required 
to  respond  to  the  shipper  for  such  excess.88 

[$  731]  7.  Assignability  of  Lien.  The  lien  of 
a  carrier  for  freight  is  neither  property  nor  a  debt, 
but  a  mere  right  to  have  a  debt  satisfied  ont  of 
certain  specified  property,  and  is  a  personal  right 
which  cannot  be  sold  or  assigned.87 

[4  732]  8.  Liability  of  Carrier  While  Retaining 
Goods  under  a  Lien  for  Charges.  The  carrier  is 
bound  to.  exercise  ordinary  care  for  the  protection 


Ont. — Worden  v.  Canadian  Pac.  R. 
Co..   13   Ont.   662. 

74.  Southern  R.  Co.  v.  Born  Steel 
Range  Co.,  126  Ga.  527,  55  SE  178; 
Missouri,  etc..  R.  Co.  v.  Rlnes,  37 
Tex.  Civ.  A.  618,  84  SW  1092;  Gulf, 
eta,  R  Co.  v.  North  Texas  Grain 
Co..  82  Tex.  Civ.  A.  »>,  74  SW  567: 
Texas,  etc.,  R  Co.  v.  Klepper,  29- 
Tex.  Civ.   A.  690,  69   SW  426. 

75.  Horton  v.  Tonopah.  etc.,  R, 
Co.,  225  Fed.  406;  Texas,  etc..  R.  Co. 
v.  Crowder,  (Tex.  Civ.  A.)  166  SW 
116. 

[a]  Thus,  where  a  carrier  sold 
certain  carload  lots  of  lumber,  title 
to  which  was  In  plaintiff  as  con- 
signor, but  which  consignee  had  re- 
fused to  accept,  for  freight  and  de- 
murrage charges,  in  one  parcel,  to- 
gether with  shipments  belonging  to 
others,  to  a  purchaser  who  acted 
secretly  as  agent  for  the  carrier 
which  was  the  real  purchaser,  it  was 
a  conversion  of  the  lumber.  Horton 
v.  Tonopah.  etc.,  Co.,  226  Fed.   406. 

76.  Nathan  v.  Shivers.  71  Ala. 
117,  46  AmR  303;  Martin  v.  Mc- 
Laughlin, 9  Colo.  153,  10  P  806; 
Dreyfuss  v.  Pennsylvania  R  Co.,  90 
Misc.  581.  153  NTS  966;  St.  Louis 
Southwestern  R.  Co.  v.  Arkansas, 
etc..  Grain  Co..  42  Tex.  Civ.  A.  126, 
95  SW  656;  Gulf,  etc.,  R.  Co.  v.  North 
Texas  Grain  Co.,  32  Tex.  Civ.  A.  98, 
74   SW  B67. 

raj  Insuffloieaoy  of  notloe.— (1) 
Where  a  consignee  refused  to  pay 
the  freight  on  a  shipment  of  onlgns 
because  of  a  mistake  In  the  rate 
charged,  a  day  and  a  half  or  two 
days  was  not  a  reasonable  time  for 
the  carrier  to  wait  after  sending  a 
corrected  bill  before  selling  the  ship- 
ment. Dreyfuss  v.  Pennsylvania  R. 
Co.,  90  Misc.  681,  163  NTS  966.  (2) 
More  than  twenty-four  hours.  Mar- 
tin v.  McLaughlin,  9  Colo.  153,  10  P 
806.  (3)  After  six  months.  St.  Louja 
Southwestern  R.  Co.  v.  Arkansas, 
etc..  Grain  Co.,  42  Tex.  Civ.  A.  125, 
95  SW  656. 

77.  Western  R.  Co.  v.  Rembert,  60 
Ala.  26. 

78.  North  v.  London,  etc.,  R  Co., 
14  C.  B.  N.  S.  132,  108  ECL  132,  143 
Reprint  396. 

79.  Nathan  v.  Shivers.  71  Ala. 
117,  46  AmR  303;  Adams  Express  Co. 
v.  Schlesslnger,  75  Pa.  245. 

[a]  Under  the  statutes  of  Texas 
(Vernon's     Sayles    Annot-     Civ.    -St. 


[1914]  art  726)  authorising  a  carrier 
to  sell  unclaimed  freight,  "offering 
each  box,  bale  ...  or  other  arti- 
cle separately  as  consigned,"  it  is 
necessary  for  the  carrier  to  offer 
each  box  or  bale  or  other  article 
separately  unless  the  freight  is  con- 
signed in  bulk,  in  which  event  the 
sale  must  be  in  bulk,  and  where  fer^ 
'  tlllzer  is  shipped  In  bags,  each 
weighing     a     specified     number     of. 

Iiounds,  and  described  In  the  bill  of 
adlng  as  a  specified  number  of 
"bags  complete  fertiliser,  weight 
26,000  pounds,"  the  carrier  selling 
the  same  as  unclaimed  freight  can- 
not sell  the  same  in  bulk,  but  must 
offer  each  bag  separately,  the  word 
"bulk"  having  reference  in  law  to 
merchandise  which  Is  neither 
counted,  weighed,  nor  measured,  and 
the  words  "as  consigned"  having  no 
other  meaning  than  that  the  articles 
to  be  sold  shall  be  sold  In  the  man- 
ner In  which  consigned  as  evidenced 
by  the  bill  of  lading.  Texas,  etc., 
R.  Co.  v.  Gate  City  Fertilizer  Co., 
(Civ.  A.)   176  SW  888. 

80.  Southern  R.  Co.  v.  Born  Steel 
Range  Co.,  126  Ga.  527,  56  SE  173 
(holding  further  that  this  Is  so,  not. 
withstanding  the  sale  was  brought 
about  by  officials  of  the  carrier  who 
were  misinformed  as  to  the  true 
status  of  the  matter.  The  carrier, 
it  was  said,  was  at  least  bound  to 
know  how  the  matter  stood  and  was 
responsible  for  the  unlawful  acts  of 
its  officers). 

81.  Slayden-Klrksey  Woolen  Mill 
v.  Houston,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)   182   SW  77. 

82.  Bewley-Darst  Coal  Co.  v. 
Western,  etc..  R.  Co..  17  Ga.  A.  484, 
87  SE  702;  Jelke  v.  Philadelphia,  etc., 
R.  Co.,  14  Ga.  A.  96,  80  SE  216. 

83.  J  elks  v.  Philadelphia,  etc.,  R. 
Co.,  14  Ga.  A.  96,  80  SE  216. 

84.  Stevens-Scott  Grain  Co.  v. 
Atchison,  etc.,  R.  Co..  96  Kan.  1.  149 
P  744  [reh  den  96  Kan.  183,  1(0  P 
524]. 

85.  Swale  v.  Canadian  Pac.  R.  Co., 
29  Ont.  L.  634,  16  DomLR  816,  6  Ont 
WN  402.  16  CanRCas  363. 

86.  Atchison,  etc.,  R.  Co.  v.  Mil- 
ler, 16  Nebr.  661,  21  NW  451. 

87.  Rosencranz  v.  Swofford  Bros. 
Dry  Goods  Co..  175  Mo.  618,  75  SW 
445,  97  AmSR  609;  Wing  v.  Griffin,  1 
E.  D.  Smith   (N.  T.)   162.     See  Liens 
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of  goods  retained  under  its  lien  for  charges  and  is 
responsible  for  any  loss  or  injury  which  such  care 
might  have  avoided.88  However,  the  right  to  a  lien 
on  the  goods  carried  necessarily  implies  the  right 
to  retain  such  goods  until  the  proper  charges  are 
paid,  and  the  carrier  is  not  liable  for  any  loss  which 


results  purely  from  such  detention;**  it  has  been  held 
that  in  such  case  the  loss  is  regarded  as  directly 
attributable  to  the  fault  of  the  consignee  in  not 
paying  the  charges  and  securing  the  goods,  and  he 
cannot  fix  the  responsibility  on  the  carrier.90 


XXL    DElfUB&AGE 


[$  733]  A.  Definition,  Nature,  and  Object  of  De- 
murrage Charges.91  Demurrage  is  a  term  originate 
ing  in  maritime  law  and  means  the  sum  which  is 
fixed  by  the  contract  of  carriage,  or  which  is  allowed 
as  remuneration  to  the  owner  of  the  ship  for  the 
detention  of  his  vessel  beyond  the  number  of  days 
allowed  for  loading  and  unloading  or  for  sailing.92 
The  term  Is  not  confined  in  its  application  to  Car- 
riers by  water,93  but  is  also  used  to  signify  charges 
made  by  carriers  on  land  for  delay  or  detention  of 
their  vehicles,94  and  by  modern  usage  .the  term  has 
been  extended  to  carriage  by  railroads,  and  in  com- 
mon acceptation  is  ordinarily  held  to  denote  a  sum 
charged  by  the  carrier  for  an  unreasonable  deten- 
tion of  oars  in  which  goods  are  shipped.95  Demur- 
rage charges  are  not  part  of  and  are  separate  and 
distinct  from  transportation  charges  and  do  not 
arise,  if  at  all,  until  the  transportation  is  ended.9" 
These  charges  it  may  be  said  are  closely  analogous 
to  storage  charges,  the  right  to  which  is  nowhere 
denied,  the  only  difference  being  that,  in.  the  latter 
instance,  the  goods  are  removed  from  the  car  by 
the  carrier's  agents  and  placed  in  warehouses,  while 
in  the  former  they  remain  in  the  car  until  unloaded 
by  the  owner.97    They  are  not  objectionable  as  be- 


ing* a  device  or  pretext  for  exacting  from  the  ship- 
per or  consignee  more  than  the  rate  prescribed  by 
law  and  fixed  by  schedule.*8  The  purpose  to  be 
secured  by  demurrage  charges  is  twofold :  First,  as 
compensation  to  the  carrier  for  an  additional  serv- 
ice, 9  and  second,  to  obtain  a  prompt  release  of  cars 
and  thus  prevent  interference  with  the  general 
traffic  of  the  carrier.1  It  is  not  intended  that  they 
shall  be  so  liberal  as  to  defeat  the  end  sought  to  be 
attained,  but  to  stimulate  the  shipper  to  release 
cars,  and  thus  enable  the  carrier  to  serve  all  ship- 
pers.2 

Reciprocal  demurrage.  Charges  for  delay  in  fur- 
nishing cars  have  been  termed  reciprocal  demurrage.8 

[i  734]  B.  Bight  to  Demurrage  Charges*— 1. 
In  General.  In  some  of  the  earlier  decisions  it  is 
either  held  or  said  that  the  right  to  demurrage,  if 
it  exists  as  a  legal  right,  is  confined  to  the  mari- 
time law  and  exists  only  as  to  carriers  by  seagoing 
vessels  in  the  absence  of  express  contract  providing 
for  such  charges  by  some  special  statutory  provi- 
sion authorizing  them;8  but  the  great  weight  of 
authority  is  to  the  effect  that  independent  of  stat- 
ute or  express  contract  a  reasonable  charge  may  be 
imposed  by  carriers  by  rail  on  consignees  for  deten- 


88.  St.  Louis,  etc.,  R.  Co.  v.  Flan- 
nagan.  23  111.  A.  489  (where  the' car- 
rier was  held  liable  for  an  Injury 
to  bees  held  by  It  for  freight 
charges,  the  injury  being  caused  by 
a  failure  to  unload  the  bees  from 
the  car  within  a  reasonable  time); 
Dunlap  v.  Great  Northern  R.  Co.,  34 
S.  D.  820,  148  NW  529  (holding-  that 
Cir.  Code  {  1657,  authorizing  a  car- 
rier to  retain  property  until  the  sur- 
render of  the  bill  of  lading  or  the 
furnishing  of  Indemnity,  does  not  re- 
lieve  the   carrier  from   the  duty   to 

Protect   the    property   In    the   mean- 
lme). 

89.  Georgia  R.,  etc.,  Co.  v.  Hur- 
rah, 85  Ga.  343,  11  SE  779. 

90.  Georgia  R.,  -etc.,  Co.  v.  Mur- 
rah,   85  Ga.  343,  11  SE  779. 

91.  See  also  Shipping  [36  Cyc  347 

93.  Black  L.  T>.  See  also  Ship- 
ping [36  Cyc  347). 

93.  Elliott  Railroads  [quot  Gault 
Lumber  Co.  v.  Atchison,  etc.,  R.  Co., 
37  Okl;  24,  31,  180  P  291,  where  it  la 
said:  "It  has  been  said  that  the 
right  to  demurrage  exists  only  In 
maritime  law,  and  is  confined  to  car- 
riers by  water.  But,  while,  it  is 
probably  true  that  this  right  Is  de- 
rived by  analogy  from  the  maritime 
law  as  administered  In  America,  the 
more  recent  authorities  have  almost 
unanimously  upheld  the  right  of 
railroad  companies  to  make  demur- 
rage charges  In  proper  cases"]. 

94.  See  cases  supra  note  93;  infra 
notes  96-2. 

95.  [a]  "Detention  and  demur- 
rage means  the  same  thing." — Benson 
V.  Hlpplus,  4  Bine.  456,  469,  13  ECL 
586.  130  Reprint  843,  3  C.  &  P.  186, 
14  ECL  518. 

[b]  Delay  analogous  to  detention 
of  ships. — '"Demurrage  was  origi- 
nally a  maritime  term,  and  signified 
the  amount  to  be  paid  by  the  char- 
terer to  the  owner  of  a  ship  for  de- 
taining her  in  port  longer  than  the 
time  specified.  .  .  .  By  analogy 
the  word  has  been  applied  In  rail- 
road transportation  to  signify  a 
somewhat  similar  delay  of  cars  by 


a  shipper  and  an  allowance  there- 
for." Southern  R.  Co.  v.  Mellon, 
133   Ga.   277.   293,   65   SE   665. 

98.  Chicago,  etc.,  R.  Co.  v.  Ber- 
wind-White  Coal  Min.  Co.,  171  111. 
A.  302  [art  236  V.  S.  371,  26  SCt  131. 
59  L.  ed.  276]:  Norfolk,  etc..  R.  Co. 
v.  Adams,  90  Va.  393.  18  SE  673,  44 
AmSR   916,  22   LRA  530. 

[a]  When  destination  reached. — 
Cars  billed  to  Chicago  for  recon- 
alghment  have  reached  their  desti- 
nation for  purposes  of  demurrage 
charge,  where  they  are  held  on  stor- 
age tracks  In  Indiana  convenient  to 
the  belt  line  by  which  they  could  be 
transferred  to  any  new  destination. 
Berwlnd-Whlte  Coal  Mln.  Co.  v.  Chi- 
cago, etc..  R.  Co..  225  U.  S.  371,  86 
SCt  131,  69  L.  ed.  276  [aft  171  111.  A 
3021. 

97.  See   supra   CS    346-348. 

98.  Norfolk,  etc.,  R.  Co.  v.  Ad- 
ams. 90  Va.  393,  18  SE  673,  44  Am 
SR  916,  22  LRA  530. 

99.  Horton  v.  Tonopah,  etc.,  R. 
Co.,  225  Fed.  406:  Miller  v.  Georgia 
R..  etc..  Co..  88  Ga.  563,  15  SE  316, 
30  AmSR  170,  18  LRA  323;  Yazoo, 
etc..  R.  Co.  v.  Searles,  85  Miss.  620. 
37  S  939,  68  LRA  715  (use  of  track 
and  metal  for  the  cars  after  arrival 
at  destination);  Carrlzzo  v.  New 
To»k.  etc.,  R.  Co..  66  Misc.  243  [rev 
on  other  grounds  146  Anp.  Div.  566, 
129  NTS  914J  123  NTS  173  [quot  New 
York  Hay  Exch.  Assoc,  v.  Pennsyl- 
vania R.  Co.,  14  Int.  Com.  Commn. 
178). 

1.  TJ.  S. — Horton  v.  Tonopah, 
etc..  R.  Co..  226  Fed.  406. 

Ga. — Miller  v.  Georgia  R..  etc., 
Co.,  88  Ga.  563,  16  SE  316.  30  Am 
SR  170,  18  LRA  323. 

111. — Schumacher  v.  Chicago,  etc., 
R.  Co..  207  111.  199,  69  NE  825:  Penn- 
sylvania, etc..  R.  Co.  v.  Fraser  Co., 
175  111.  A.  645;  Cleveland,  etc.,  R.  Co. 
v.  Propst  Lumber  Co.,  114  111.  A.  659. 

Ky. — Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc..  R.  Co..  98  Ky.  152,  32  SW 
595,  17  KyL  726,  56  AmSR  326,  36 
LRA  860. 

Pa. — Pennsylvania  R.  Co.  v.  Wa- 
verly  Oil  Works,  58  Pa.  Super.  154. 


Va. — Norfolk,  etc..  R.  Co.  v.  Ad- 
ams, 90  Va.  393,  18  SE  673,  44  AmSR 
916,  22  LRA  630. 

[a]  Wot  a  revenue  measure. — "The 
object  of  the  rule  of  fixing  a  uni- 
form oharge  for  the  detention  of  the 
cars  is  not  for  the  purpose  of  rais- 
ing revenue  at  all.  That  feature  Is 
insignificant,  the  purpose  being  to 
facilitate  the  transportation?  and  the 
less  revenue  there  Is  derived  from 
the  enforcement  of  the  charge,  the 
greater  the  carriers  are  benefited  and 
their  facilities  increased  for  serving 
the  public."  Kentucky  Wagon  Mfg. 
Co.  v.  Ohio,  etc.,  R  Co.,  98  Ky.  15!. 
161,  82  SW  695.  17  KyL  726,  66  Am 
SR   326.   36   LRA  850. 

[b]  "The  Imposition  of  demurrage 
Implies  delay  through  negllgeno*  or 
inattention,  or  a  retention  ror  per- 
sonal uses,  whereby  the  proper  of- 
fice of  the  cars  In  transportation  is 
Impaired."  Missouri  Pac.  R.  Co.  v. 
Union  Stockyards  Co.,  204  Fed.  757, 
769,  123  CCA  131. 

3.  Pennsylvania,  etc.,  R.  Co.  v. 
Fraser  Co.,  175  111.  A  646. 

3.  Southern  R  Co.  v.  Melton,  183 
Ga.  277,  65  SE  666. 

4.  Demurrage  recoverable  by  car- 
rier by  water  see  Shipping  [36  Cyc 
347]. 

6.  Chicago,  etc.,  R.  Co.  v.  Jen- 
kins, 103  111.  588,  600;  Cleveland,  etc.. 
It.  Co.  v.  Lamm,  73  111.  A.  592:  Cleve- 
land, etc..  R.  Co.  v.  Holden.  73  111.  A 
582;  Burlington,  etc.,  R.  Co.  v.  Chi- 
cago Lumber  Co.,  15  Nebr.  390,  19 
NW  451.  But  see  Infra  text  and 
note  6. 

"Railroad  companies  have  ware- 
houses in  which  to  store  freights. 
Owners  of  vessels  have  none.  Rail- 
roads discharge  cargoes  carried  by 
them.  Carriers  by  ship  do  not,  bat 
it  Is  done  by  the  consignee.  The 
masters  of  vessels  provide  in  the 
contract  for  demurrage,  while  rail- 
roads do  not,  and  it  is  seen  these 
essential  differences  are,  under  the 
rules  of  the  maritime  law.  wholly  in- 
applicable to  railroad  carriers."  Chi- 
cago, etc.,  R.  Co.  v.  Jenkins,  supra. 


For  later  oases,  developments  and  changes  In  the  law  Bee  cumulative  Annotations;  same  title,  page  and  note  number. 
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tion  of  cars  beyond  a  reasonable  time.*  A  fortiori 
is  such  charge  permissible  where  the  contract  ex- 
pressly provides  therefor,'  or  where  it  is  authorized 
by  statute.*  The  right  to  demurrage  applies  equally 
to  cars  in  intra-state  and  interstate  commerce.* 
Under  a  contract  between  defendant  and  plaintiff 
railroad,  making  a  switch  track  plaintiff's  property, 
and  limiting  defendant's  use  thereof  to  shipment 
purposes,  defendant  could  not  use  it  for  storing 


its  own  cars,  without  being  subject  to  demurrage 
charges.10 

Oars  of  another  carrier.  One  carrier  may  collect 
a  charge  for  detention  of  a  car  belonging  to  another 
carrier  where  the  universal  practice  has  been  that 
the  road  into  whose  custody  the  car  had  been  deliv- 
ered was  entitled  to  the  earnings  of  the  car  as  long 
as  it  had  been  in  its  possession.11 

Privately  owned  cars  as  well  as  those  belonging 


6.  Ala.— Southern  R.  Co.  v.  Law  is, 
1«S  Ala-  451,  SI  S  ■863;  Gulf  City 
Consrtr.  Co.  v.  Louisville,  etc.,  R.  Co., 
121  Ala.  621.  25  S  579. 

Colo. — Union  Pacific  R.  Co.  v.  Cook, 
(unreported)  50  Am&ERCas  89  note. 

Ga. — Southern  R.  Co.  v.  Melton, 
133  Ga.  277,  65  SE  665:  MUler  v. 
Georgia  R.,  etc.,  Co.,  88  Ga.  563,  15 
SE  316,  10  AmSR  170.  18  LRA  328. 

111.— Chicago,  etc.,  R.  Co.  v.  Ber- 
wind-Whlte  Coal  Min.  Co..  171  111.  A. 
301;  Cleveland,  etc.,  R.  Co.  v.  Propat 
Lumber  Co.,  114  111.  A.  $59;  Chicago, 
etc.,  R.  Co.  v.  Dorsey  Fuel  Co.,  112 
IU.  A.  382. 

Ky. — Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc..  R.  Co..  98  Ky.  162\  32  SW 
595,  17  KyL  72C,  56  AmSR  82$,  8$ 
LRA   850. 

Mass.— Miller     v.      Mansfield,     112 

Mass.   260. 

i  Miss. — Yazoo,      etc.,      R.      Co.      v. 

'         Searles,    85    Miss.    520.    37    S    939,    68 

LRA    715;   New   Orleans,  etc  R.  Co. 

v.  George,  82  Miss.  710,  36  S  193. 

Mo. — -Darlington  v.  Missouri  Pac. 
R.  Co..  99  Mo.  A.  1.  72  SW  122 
(dictum). 

Nebr.— Nebraska  Transfer  Co.  v.* 
Chicago,  etc.  R.  Co.,  90  Nebr.  488, 
184  NW  163  [overr  without  mention 
Burlington,  etc,  R.  Co.  v.  Chicago 
Lumber  Co.,  15  Nebr.  390,  19  NW 
4611. 

N.  T. — Crommelln  v.  New  York, 
etc.  R.  Co..  1  Abb.  Dec.  472,  4  Keyes 
90;  Carrizzo  v.  New  York,  etc.,  R. 
Co.,  66  Misc.  243.  123  NYS  173  [rev 
on  other  grounds  146  App.  Dlv.  566, 
129  NYS  5l4J;  Erie  R.  Co.  v.  Waite, 
62  Misc.  372,  114  NYS  1115. 

Oh. — Thomas  Phillips  Co.  v.  Erie 
R.  Co.,  27  Oh.  Clr.  Ct.  486;  Balti- 
more, etc.,  R.  Co.  v.  Fisher,  6  OhS& 
CP  659,  3  OhNP  122. 

Pa. — Pennsylvania  R.   Co.   v.   Mid- 
!         vale  Steel  Co.,  201  Pa.  624,  61  A  313, 
88  AmSR  836. 

Tenn.— -East  Tennessee,  etc.,  R. 
Co.  v.    Hunt,  15  Lea  261. 

Tex. — Spurlock  v.  Missouri,  etc., 
R.  Co..    (Civ.   A.)    99   SW   1124. 

Va. — Norfolk.      etc.,      R.      Co.      v. 
Adams,    90    Va.    393,    18   SB    673,    44 
AmSR  916  and  note,  22  LRA  530  and 
note. 
I  W.   Va. — Baltimore,  etc.,  R.  Co.  v. 

Luella  Coal  Co..  74  W.  Va.  289,  81  SE 
i  1044. 

I  Wyo. — Kansas  Pac.   R.   Co.   v.   Mc- 

Cann,  2  Wyo.  8. 

Eng. — Rex    v.    Marylebone    County 
Ct.  Judge,  [1907]  2KB.  664  (where 
It    was    said    that,    while    the    word 
I  "demurrage"  is  most  familiarly  used 

In  respect  of-  ships,  It  Is  also  very 
frequently  used  In  respect  of 
wagons). 

"We  see  no  satisfactory  reason 
why  carriers  by  railroads  should  not 
be  entitled  to  compensation  for  the 
unreasonable  delay  or  detention  of 
their  vehicles,  as  well  as  carriers  by 
sea."  Miller  v.  Georgia  R„  etc,  CoM 
88  Ga.  563,  573,  15  SE  316,  30  AmSR 
170.  18   LRA  328. 

[a]  Bauson  for  rulsv— • (1)  "That 
case  seems  to  have  related  to  or 
grown  out  of  the  shipment  of  goods 
in  less  quantity  than  a  car-load  lot. 
The  character  of  the  goods  was  of  a 
perishable  nature,  and  such,  if  re- 
moved from  the  cars,  must  be  stored, 
and  in  distinguishing  that  case  from 
cases  under  the  maritime  law,  and 
denying  that  the  rule  applicable  in 
contracts  of  shipment  under  the  lat- 
ter law  applied  to  railroad  com- 
panies. It  was  said  (page  600):  'But 
the  mode  of  doing  business  by  the 
two   kind   of   carriers   Is   essentially 
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different.  Railroad  companies  have 
warehouses  in  which  to  store 
freights;  owners  of  vessels  have 
none.  Railroads  discharge  cargoes 
carried  by  them;  carriers  by  ship  do 
not,  but  It  is  done  by  the  consignee.' 
Thus,  it  will  be  seen  that  the  court 
could  not  have  had  in  mind  the  case 
of  the  shipment  of  goods  of  the  char- 
acter here  Involved  by  car-load  lots, 
and  where  the  undisputed  evidence 
shows  that  the  rule  is  that  such 
freight  shall  be  loaded  by  the  ship- 
per and  unloaded  by  the  consignee, 
and  that  railroads  do  not  have  ware- 
houses In  which  to  store  that  class 
of  goods."  Schumacher  v.  Chicago, 
etc.,  R.  Co.,  207  111.  199,  212,  69  NB 
825  [expl  Chicago,  etc.,  R.  Co.  v. 
Jenkins.  103  111.  688].  (i)  "•Demur- 
rage' is  a  term  derived  from  the 
maritime  law,  and  the  reason  gen- 
erally assigned  for  allowing  It  to 
carriers  by  water  is,  that  they  have 
no  warehouses  and  generally  have  to 
hold  the  goods  In  their  vessels  until 
the  consignee  receives  them,  and  are 
thereby  deprived  of  the  use  of  their 
vessels.  But  is  not  a  railroad  com- 
pany, carrying  In  carload  lots  goods 
to  be  unloaded  by  the  consignee  or 
shipper,  in  the  same  situation?  It 
Is  thereby  deprived  of  the  use  of  Its 
cars,  and,  In  justice.  Is  certainly  as 
much  entitled  to  demurrage  for  their 
detention  as  the  shipper  by  water  1s 
entitled  to  exact  It  on  account  of  the 
detention  of  bis  vessel.  The  law 
Imposes  on  railroad  companies  the 
duty  of  supplying  the  shipping  pub- 
lic with  prompt  and  proper  service. 
They  are  bound  to  furnish  cars,  and 
If  the  owner  of  goods  shipped  does 
not  perform  his  duties  in  unloading 
within  a  reasonable  time,  the  public 
as  well  as  the  carrier  may  be  greatly 
inconvenienced.  Railroads  are  under 
heavy  duties  and  liabilities  as  pub- 
lic carriers,  and  It  would  be  mani- 
festly unjust  to  deny  them  the  right 
to  make  reasonable  demurrage 
charges  for  the  unreasonable  deten- 
tion of  their  cars."  -Baltimore,  etc., 
R.  Co.  v.  Luella  Coal  Co.,  74  w.  Va. 
289,  292,  81  SE  1044.  (3)  For  fur- 
ther discussion  of  reasons  see  infra 
note  8. 

7.  Miss. — Yazoo,  etc.,  R, 
Searles,  85  Miss.  520,  37  S 
LRA  715. 

Mo. — McGee    v.    Chicago, 
Co..  71  Mo.  A.  310. 

Pa. — Pennsylvania  R.  Co.  v.  Sam- 
uel, 45  Pa.  Super.  248. 

Tenn. — Swan  v.  Louisville,  etc.,  R. 
Co.,  106  Tenn.  229,  61  SW  67. 

Tex. — Galveston,    etc.,     R     Co. 
Hunt,  (Civ.  A.)  32  SW  549. 

Eng. — Lancashire,    etc..    R.    Co. 
Swann,  140  L.  T.  Jo.  166. 

8.  Ga. — Miller  v.  Georgia  R„  etc., 
Co.,  88  Ga.  563,  15  SE  316.  30  AmSR 
170.  18  LRA  323. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
George,  82  Miss.  710,  35  S  198. 

Mo. — Darlington  v.  Missouri  Pac. 
R.  Co..  99  Mo.  A.  1,  72  SW  122. 

Tenn. — Swan  v.  Louisville,  etc.,  R. 
Co..  106  Tenn.  229.  61  SW  57. 

Eng. — Charrington  v.  London,  etc, 
R.  Co..   [1906]   2  K.  B.  437. 

"The  law  compels  the  carrier  to 
receive  the  goods  of  the  public  and 
to  transport  and  deliver  them  within 
a  reasonable  time.  Code,  9  2029;  2 
Am.  &  Eng.  Enc.  of  L.,  Carriers,  p. 
787.  To  do  this  it  is  necessary  that 
the  means  of  transportation  shall  be 
under  the  carrier's  control,  and  that 
after  the  duty  of  carriage  has  been 
performed,   its  vehicles  shall   not  be 
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converted  Into  storehouses,  at  the 
will  of  consignees,  to  remain  such 
Indefinitely,  and  without  compensa- 
tion. If  no  check  could  be  placed 
upon  such  detention,  tt  Is  plain  that 
the  business  of  transportation  would 
be  at  the  mercy  of  private  interest 
or  caprice,  and  that  carriers,  thus 
hampered  in  their  facilities  and  un- 
able to  foresee  the  time  or  extent  to 
which  their  vehicles  would  be  'di- 
verted from  the  work  of  carriage, 
could  not  provide  properly  for  the 
demands  of  traffic  or  perform  with 
dispatch  their  legitimate  function. 
It  would  place  upon  the  carrier  the 
burden  and  expense  of  supplying 
numerous  vehicles  not  needed  for 
the  hauling  of  freights,  thus  requir- 
ing it  to  provide  extra  facilities,  as 
well  as  to  render  extra  service,  with- 
out compensation  beyond  that  re- 
ceived for  transportation.  It  would 
result  In  the  accumulation  of  cars 
on  the  carrier's  tracks  and  the  ob- 
struction in  a  greater  or  less  degree 
of  the  movement  and  unloading  of 
trains.  Not  only  would  loss  ensue 
to  the  carrier,  but  consignees  and 
shippers  in  general  and  the  people  at 
large  must  suffer  seriously  from  this 
hindrance  to  the  due  and  regular 
course  of  transportation.  In  this 
matter  the  public  have  rights  para- 
mount to  those  of  any  individual  or 
class  of  individuals;  and  the  busi- 
ness of  the  common  carrier  must  be 
so  conducted  as  to  subserve  the  gen- 
eral interest  and  convenience."  Mil- 
ler v.  Georgia  R.  Co.,  88  Ga.  563,  570. 
15  SE  316,  80  AmSR  170,  18  LRA 
323. 

"If  a  road  cannot  make  a  reason- 
able charge  for  detention  of  its  cars 
by  consignees,  it  is  evident  that 
such  consignees  may  delay  unload- 
ing until  virtually  the  entire  rolling 
stock  of  the  road  may  be  tied  up, 
and  Its  tracks  obstructed  by  loaded 
oars,  awaiting  the  pleasure  or  con- 
venience of  consignees."  Swan  v. 
Louisville,  etc.,  R.  Co.,  106  Tenn.  229, 
234,  61   SW  57. 

[a]  la  Georgia. — The  Reciprocal 
Demurrage  Act  applies  only  where 
the  gist  of  plaintiff's  claim  is  based 
on  the  carrier's  violation  of  a  public 
duty.  Irrespective  of  contract.  Geor- 
gia Northern  R.  Co.  v.  Snellgrove,  16 
Ga.  A.  844,  85  SE  790;  Georgia  Coast, 
etc.,  R.  Co.  v.  Durrence.  6  Ga.  A  615, 
65  SE  683. 

».  Pennsylvania  R.  Co.  v.  Wa- 
verly  Oil  Works,  58  Pa,  Super.  154. 

10.  •  St.  Louis,  etc.,  R.  Co.  v.  Na- 
tional Refining  Co.,  226  Fed.  867 
(holding  that,  within  a  freight  tariff 
provision  making  subject  to  demur- 
rage charges  private  cars  on  private 
tracks  of  the  owners  of  the  cars, 
even  when  engaged  in  transporta- 
tion of  commodities  produced  by 
their  owners.  If  they  are  then  "in 
railroad  service."  such  cars  of  de- 
fendant on  a  switch  track  which 
under  its  contract  with  plaintiff  rail- 
road Is  to  be  considered  as  that  of 
the  railroad  are  "In  railroad  serv- 
ice" and  subject  to  such  charges, 
they  not  only  standing  to  interfere 
with  the  use  of  the  track  by  the 
railroad  allowed  by  the  contract,  but 
the  railroad's  obligation  with  re- 
spect to  them  not  having  ceased  in 
that  It  was  obliged  to  haul  them  to 
the  initial  point,  and  pay  wheelage 
thereon   to  defendant). 

11.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co..  98TKy.  152,  32  SW 
596,  17  KyL  726,  56  AmSR  326,  36 
LRA  860. 
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to  the  carrier  are  subject  to  demurrage  rules;12  and 
a  rule  imposing  a  reasonable  demurrage  charge  on 
such  cars  while  standing  on  private  tracks,  and 
while  returned  under  load  until  the  lading  is  re- 
moved and  the  cars  released,  is  reasonable  and  not 
violative  of  the  owner's  rights.18 

Advancing  rate.  While  changes  in  freight  rates 
will  not  be  given  a  retroactive  effect,  as  to  the  con- 
tract  of  shipment,  when  the  shipment  has  reached 
destination,  and  after  the  expiration  of  the  free 
time  allowed  under  the  schedules  filed  with  the  in- 
terstate commerce  commission,  demurrage  rates  may 
be  advanced  and  collected  after  such  time  without 
being  objectionable  as  affecting  preexisting  rights, 
since  the  shipper  has  no  right  under  the  contract 
of  shipment  to  occupy  the  carrier's  premises  for 
storage  purposes.14 

Barge  rates.  Where  there  is  no  prohibition  in  the 
shipping  contract  against  using  a  water  route  for 
part  of  the  transportation,  and  it  appears  that  it 
would  have  been  difficult  to  make  delivery  without 
the  use  of  water  transportation,  the  carrier  is  en- 
titled to  base  its  demurrage  charges  on  barge  in- 
stead of  car  rates,  although  considerably  higher 
than  car  rates.12 

Oar  service  associations.  A  carrier  may  enforce 
such  charges  through  a  combination!  of  carriers  com- 
monly known  as  a  car  service  association  organized 
for  that  purpose.1*  Such  combination  is  not  ren- 
dered invalid  by  the  fact  that  all  the  members  agree 


to  make  a  uniform  charge  for  detention.17  Where 
the  rules  of  a  car  service  association,  regularly 
filed  with  the  interstate  commerce  commission,  pro- 
hibited agents  from  storing  carload  freight  in  ware- 
houses, or  on  ground  belonging  to  the  railroad  com- 
pany, without  adding  car  service  charges  the  same 
as  if  the  freight  had  been  left  in  the  car,  the  car- 
rier's right  to  collect  demurrage  does  not  end  when 
the  shipment '  is  unloaded,  so  that  the  car  may  be 
released  for  service,  the  rule  being  obligatory  on  the 
carrier,  and  violations  thereof  constituting  unlawful 
discriminations.18 

[4  735]  2.  Conditions  Precedent  to  Sight  to 
Demurrage — a.  Reasonableness  of  Bules  and  Regu- 
lations. To  justify  a  carrier  in  collecting  demurrage 
charges,  it  is  essential  that  the  rules  and  regula- 
tions providing  for  these  charges  should  be  reason- 
able both  as  to  the  time  allowed  the  consignee  for 
unloading1*  and  as  to  the  amount  charged  for  the 
unreasonable  detention  of  the  cars;20  and  it  is  said 
that  the  rule  to  be  beneficial  to  all  alike  must  be  of 
universal  application,  and  that  a  rare  or  excep- 
tional circumstance  incident  to  a  particular  shipper 
at  some  particular  time  cannot  be  allowed  to  annul 
the  rule;21  but  it  has  been  held  that  a  demurrage 
rule  prohibiting  a  discrimination  between  persons 
and  providing  that,  if  car  service  be  collected  from 
one  person,  it  must  be  from  all  who  are  liable,  does 
not  prevent  demurrage  being  collected  because  cars 
are  loaded  with  certain  kinds  of  freight,  although  it 


13.  Interstate  Commerce  Commn. 
v.'Illinois  Cent.  R.  Co.,  215  V.  S.  452, 
SO  SCt  155.  64  L.  ed.  280:  Pennsyl- 
vania R.  Co.  v.  Waverly  Oil  Works, 
68  Pa.  Super.  154,  158  (where  the 
court  said:  "The  use  of  a  loaded  pri- 
vate car  and  the  delivery  of  the 
same  to  the  consignee  on  a  private 
track  does  not  put  the  carrier  and 
the  consignee  In  a  different  relation 
to  the  demurrage  rule  than  would 
be  the  case  if  transportation  had 
been  in  the  car  of  a  railroad  com- 
pany. The  private  siding;  was  not 
only  a  convenience  to  the  consignee 
but  was  an  Instrumentality  of  trans- 
portation for  the  delivery  of  the 
merchandise.  The  fact  that  the  pri- 
vate aiding;  was  used  did  not  give 
the  consignees  control  over  the  cars 
of  other  corporations  or  persons.  If 
the  result  claimed  by  the  appellant 
were  allowed  the  owners  of  private 
sidings  and  switches  would  have  a 
great  advantage  over  shippers  who 
were  obliged  to  accept  their  freight 
from  the  tracks  of  the  carrier  and 
one  of  the  discriminations  would  be 
thus  afforded  which  the  law  pro- 
hibits"). 

13.  Proctor,  etc.,  Co.  v.  U.  8.,  188 
Fed.  221  [rev  on  other  grounds  225 
U.  S.  282,  32  SCt  761,  66  L.  ed.  1081]. 

[a]  Season  for  rale  Is  that  car- 
riers engaged  in  interstate  commerce 
are  entitled  to  Impose,  as  a  condition 
to  hauling  private  cars,  such  terms 
as  have  a  reasonable  relation  to  the 
transportation  service  In  which  they 
are  employed,  and  may  adopt  such 
rules  as  will  tend  to  provide  a  rea- 
sonably dependable  supply  of  equip- 
ment and  prevent  the  withdrawal  of 
such  cars  at  will  to  serve  the  pri- 
vate purposes  of  the  owners,  and  as 
will  keep  them  in  active  and  steady 
use.  Proctor,  etc.,  Co.  v.  U.  S.,  188 
Fed.  221  [rev  on  other  grounds  226 
U.  S.  282.  32  SCt  761.  56  L.  ed.  1091]. 

14.  Horton  v.  Tonopah,  etc.,  R. 
Co..  225  Fed.  406. 

15.  Levenson  Wrecking  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  93  Misc. 
75,   166  NTS   656. 


16.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co.,  98  Xy.  152,  160,  32 
SW   595,   17  KyL   726,    56   AmSR  826. 


36  LRA  850  (where  It  was  said:  "If 
the  rules  may  be  enforced  by  the  re- 
spective   carriers    in    their    separate 


capacities  they  may  be  enforced  by 
them  Jointly.  In  the  executive  com- 
mittee of  this  voluntary  association 
each  road  has  its  representative,  and 
the  rules  adopted  by  the  association 
are  accepted  by  the  carriers  and  be- 
come their  own  rules.  What  the  car- 
riers   may    each    do    for    themselves. 


they  do  by  a  common  agent"). 

17.    Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc^  R.  Co.,  9_8 /Ky.  182,  32  SW 


695,    17    KyL,   726,    56   AmSR   826,    36 
LRA  850. 

18.  Horton  v.  Tonopah,  etc.,  R. 
Co.,  225  Fed.   406. 

19.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co.,  98  Ky.  162,  32  SW 
596,  17  KyL.  726,  66  AmSR  326,  36 
LRA  850:  Baltimore,  etc.,  R.  Co.  v. 
Fisher,  5T>hS&CP  669,  3  OhNP  122; 
Pennsylvania  R.  Co.  v.  Mldvale  Steel 
Co.,  201  Pa.  624,  61  A  313,  88  AmSR 
836;  Swan  v.  Louisville,  etc.,  R.  Co., 
108  Tenn.   229,  81   SW  67. 

[a]  Illustrations. — Rules  have  been 
held  reasonable  that  allowed:  (1) 
Four  days'  time.  Baltimore,  etc.,  R. 
Co.  v.  Fisher,  5  OhS&CP  659,  8  OhNP 
122.  (2)  Forty-eight  hours.  Louis- 
ville, etc.,  R.  Co.  v.  Waller.  154  Ky. 
811.  169  SW  590  [foil  Kentucky 
Wagon  Mfg.  Co.  v.  Ohio,  etc.,  R.  Co., 
98  Ky.  162.  32  SW  695,  17  KyL  726, 
56  AmSR  326,  36  LRA  860];  Thomas 
Phdlllps  Oo.  v.  Erie  R.  Co.,  27  Oh. 
Cir.  Ot.  486;  New  York  R.  Co.  v. 
Seiberllng,  8  Oh.  Clr.  Ct.  593,  4  Oh. 
Cir.  Dec.  210;  Pennsylvania  R.  Co. 
v.  Mldvale  Steel  Co.,  201  Pa.  624,  51 
A  813,  88  AmSR  836.  (3)  Twenty- 
four  hours.  Swan  v.  Louisville,  etc., 
R.  Co.,  106  Tenn.  229,  61  SW  67. 

ao.  U.  S.— Michle  v.  New  York, 
etc..  R.  Co.,  151  Fed.  694. 

G*. — Miller  v.  Georgia  R.,  etc.,  Co., 
88  Ga.  663,  15  SE  316,  30  AmSR  170, 
18  LRA  328. 

Ky. — Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc..  R.  Co.,  98  Ky.  162,  32  SW 
596,  17  KyL  726,  56  AmSR  326,  36 
LRA    850. 

N.  Y.— Erie  R.  Co.  v.  Waite,  62 
Misc.  372.  114  NYS  1115. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Fisher,   6   OhS&CP   659,    3   OhNP   122. 

Pa. — Pennsylvania  R.  Co.  v.  Mld- 
vale Steel  Co.,  201  Pa.  624,  51  A  313. 
88  AmSR  836. 

Va. — Norfolk,  etc.,  R.  Co.  v. 
Adams,  90  Va.  393,  18  SE  673,  44  Am 


SR   916    and   note,    22    LRA    530   and 
note. 

[a]  Illustrations,—  (1)  A  charge 
of  one  dollar  per  day  for  the  deten- 
tion of  cars  over  forty-eight  hours, 
not  including  Sundays  and  holidays, 
was  held  not  unreasonable.  Michle 
v.  New  York,  etc.  R.  Co.,  151  Fed. 
694-  Miller  v.  Georgia  R.  etc.  Co.. 
88  Ga.  563.  15  SE  316.  30  AmSR  170. 
18  LRA  123;  Kentucky  Wagon  Mfg. 
Co.  v.  Ohio,  etc.,  R.  Co.,  98  Ky.  152. 
32  SW  595,  17  KyL  726,  56  AmSR 
326.  86  LRA  850  [foil  Louisville,  etc.. 
R.  Co.  v.  Waller,  154  Ky.  811.  159 
SW  690];  Baltimore,  etc.,  R.  Co.  v. 
Fisher,  5  OhS&CP  659,  3  OhNP  122; 
Pennsylvania  R.  Co.  v.  Mldvale  Steel 
Co.,  201  Pa.  624,  61  A  313.  «8  AmSR 
836;  Norfolk,  etc.,  R.  Co.  v.  Adams, 
90  Va.  393,  18  SE  673,  44  AmSR  916. 
22  LRA  530.  (2)  A  rate  of  one  dol- 
lar per  day  for  each  railroad  car 
thus  devoted  to  the  use  of  storing 
freight  is  not  necessarily  unreason- 
able because  can  are  of  different 
sizes  and  vary  In  capacity,  nor  be- 
cause a  fraction  of  a  day  Is  charged 
for  as  a  whole  day,  nor  because  tbe 
customary  rate  of  storage  in  ware- 
houses or  elevators  is  much  lower; 
nor  is  it,-  aa  matter  of  law.  unrea- 
sonable for  any  cause.  Miller  v. 
Georgia  R.,  etc,  Co..  supra.  (3)  The 
fact  that  a  dollar  a  day  may  be  more 
than  the  usual  per  cent  on  the  fixed 
Interest  thereof  Is  not  the  proper 
criterion.  A  railroad  company,  it 
was  sold,  does  not  construct  cars  for 
the  purpose  of  storing  property  in 
them,  and  their  use  for  transporta- 
tion involves  the  use  of  costly  rail- 
way tracks  and  other  expenditures. 
Kentucky  Wagon  Mfg.  Co.  v.  Ohio. 
etc.,  R.  Co.,  supra. 

[b]  Bvidence  of  reasonableness. — 
A  general  custom  followed  by  all 
carriers,  expressed  In  rules  which 
are,  or  ought  to  be.  known  to  their 
customers,  Is  competent  evidence  as 
to  the  reasonableness  of  a  charge 
against  a  consignee  for  the  deten- 
tion of  cars  beyond  a  reasonable 
time.  Erie  R.  Co.  v.  Waite,  62  Misc 
372,  114  NTS  1115. 

31.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc..  R.  Co.,  98  Ky.  152.  32  SW 
595,  17  KyL  726,  56  AmSR  326,  36 
LRA  850. 


For  later  oases,  developments  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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is  not  charged  where  they  are  loaded  with  other 
kinds."    Where  the  charges  for  demurrage  or  ear 
service  are  based  on  tariffs  filed  with  the  state  com- 
mission aa  provided  by  the  Interstate  Commerce  Act, 
the  charges  as  to  ears  engaged  in  interstate  com- 
merce are  conclusively  presumed  reasonable  in  the 
absence  of  any  action  of  the  commission  thereon." 
[\  736]     b.    Notice  of  Demurrage  Sales  ox  of 
Contract  Provisions,    According  to  some  decisions, 
before  a  demurrage  rule  or  regulation  can  be  en- 
forced against  a  particular  consignee,  it  most  be 
clear  that  he  had  knowledge  of  it.       In  other  deci- 
sions it  is  said  that, 'if  the  demurrage  rules  pro- 
mulgated by  a  railroad  company  are  reasonable,  it 
is  of  no  importance  that  in  framing  them  the  ship- 
per was  not  consulted;25  and  it  has  been  held  that 
such  rules  are  binding  on  the  consignee,  although 
he  had  no  actual  notice  of  them.26    In  any  event, 
a  shipper  is  sufficiently  charged  with  knowledge  of 
a  demurrage  rule  of  a  carrier  by  the  regular  render- 
ing to  it  of  bills  for  violation  thereof."     "Rules 
contained  in  bill  of  lading,  imposing  demurrage  for 
the  dilatory  unloading  of  cars,  are  binding  upon 
consignees,"  although  they  are  in  fact  ignorant  of 
the  existence  of  such  rules,8*  since,  having  been  em- 
bodied in  the  contract,  the  law  will  impute  knowl- 
edge of  "their  terms.29 

[i  737]  c.  Filing  Tariff  Schedules  and  Posting 
Demurrage  Kales.  It  has  been  held  that,  while  a 
failure  to  file  tariff  schedules  in  accordance  with  the 
Hepburn  Act  renders  the  carrier  liable  to  a  penalty, 


such  failure  does  not  in  any  way  affect  the  right  of 
the  carrier  to  colleet  demurrage.30  So  the  right  to 
demurrage  is  not  lost  by  failure  to  post  the  rules 
regarding  demurrage  in  the  company's  depot,  as 
required  by  the  rules  of  the  interstate  commerce 
commission.31 

[$  738]  d.  Delivery.  In  as  much  as  the  primary 
duty  of  a  carrier  in  carrying  goods  includes  delivery 
of  the  goods  to  the  consignee  at  destination,  it  is 
in  no  event  entitled  to  charge  demurrage  until  such 
duty  is  performed.32  And  this  duty  is  not  per- 
formed so  as  to  authorize  it  to  charge  demurrage 
unless  it  delivers  the  goods  at  such  a  point  and  in 
such  a  manner  as  to  enable  the  consignee  to  re- 
ceive £hem  without  inconvenience,  delay,  or  inter- - 
ruption;33  but  if  a  car  is  placed  and  kept  in  a  suit- 
able place  for  unloading  for  the  free  time  prescribed 
by  the  rule,  and  the  consignee  fails  to  unload  it, 
he  will  be  liable  for  car  service  thereafter,  although 
the  ear  may  not  at  all  times  be  in  a  convenient 
place  for  unloading,  provided  he  is  not  thereafter 
unreasonably  hindered  and  delayed  in  unloading.34 
Where  consignees  refuse  to  accept  delivery,  except 
on  a  designated  track  where  delivery  could  not  be 
made,  the  carrier  is  not  bound  to  make  delivery 
elsewhere  before  the  commencement  of  the  running 
of  full  time." 

[}  739]  e.  Notice  of  Readiness  to  Deliver.  To 
entitle  a  carrier  to  charge  demurrage  for  delay  in 
unloading  ears,  notice  should  be  given  to  the  con- 
signee of  the  arrival  of  the  cars  and  of  the  readi- 


99.  New  Orleans,  etc.,  R.  Co.  v. 
George.  82  Miss.  710,  35  S  191. 

S3.  Erie  R.  Co.  v.  Wanaque  Lum- 
ber Co..  75  N.  J.  L.  878,  89  A  188. 

84.  Missouri  Pac.  R.  Co.  v.  Union 
Stockyards  Co.,  204  Fed.  7E7,  758,  123 
CCA  ill;  Baltimore,  etc.,  R.  Co.  v. 
Planer.  5  OhSACP  659.  3  OhNP  122. 
See  also  Baumbach  v.  Gulf,  etc,  R. 
Co.,  4  Tex.  Civ.  A.  650,  23  SW  693 
(holding-  that,  where  a  consignee  re- 
fuses to  receive  goods  because  of 
unreasonable  delay,  he  cannot  be 
charged  demurrage  fixed  by  a  rule 
of  which  he  had  no  notice). 

"If  a  railroad  company  desires  to 
impose  upon  the  owner  of  an  Instru- 
mentality which  It  employs  for  the 
delivery  of  traffic  to  Its  consignees 
a  .schedule  of  fixed  charges  or  pen- 
alties for  delay,  it  should  express 
Itself  definitely  and  clearly  before- 
hand, so  that  the  person  to  be  af- 
fected may  shape  his  course  accord- 
ingly." Missouri  Pac.  R.  Co.  v.  Union 
Stockyards  Co.,  supra. 

25.  Kentucky  wagon  Mfg.  Co.  v. 
Ohio.  etc..  R.  Co.,  98  ICy.  162,  32  SW 
595,  17  KyL  726,  56  AmSR  826,  36 
L.RA  850:  Pennsylvania  R.  Co.  v. 
Mldvale  Steel  Co.,  201  Pa.  624,  681, 
51  A  313,  88-  AmSR  886  (where  the 
court  said:  "There  is  no  duty  on  a 
common  carrier  to  consult,  either  Its 
shippers  or  consignees,  as  to  the 
wisdom  of  Its  rates  of  freight  for 
carrying-,  or  rules  for  demurrage;  as 
to  the  one,  it  cannot  exceed  a  lawful 
rate,  as  to  the  other,  it  cannot  ex- 
ceed a  reasonable  charge.  Within 
these  bounds,  it  is  presumed,  in  the 
interests  of  Its  stockholders  and  the 

gubllc,    to   properly  conduct   Its  own 
usiness"  ) . 

38.  Pennsylvania  R.  Co.  v.  Bulah 
Shaft  Coal  Co.,  42  Pa.  Super.  187; 
Baltimore,  etc.,  R.  Co.  v.  Gray's 
Ferry  Abattoir  Co.,  27  Pa.  Super. 
511.  See  also  Yaaoo,  etc.,  R.  Co.  v. 
Searlea,  85  Miss.  520,  37  S  939.  68 
LRA    716    (dictum). 

87.  Pennsylvania  R.  Co.  v.  Mid- 
rale  Steel  Co..  201  Pa,  624.  51  A  313, 
88  AmSR   8S8. 

88.  Taxoo.  etc,  R.  Co.  v.  Searles, 
85  Miss.    G20,   523,   37   S  939,    68   LRA 

89.  Taxoo,  etc..  R.  Co.  v.  Searles, 
85   Miss.    620,   37   S  989.  68   LRA  715. 

SO.     Chicago,   etc.,   R,   Co.   v.   Ber- 


wind-Whlte  Coal  Min.  Co..  171  111. 
A.  802  (where  It  was  said  that.  If 
the  carrier  has  failed  to  file  tariffs. 
It  will  be  dealt  with,  on  proper  ap- 
plication, by  the  interstate  commerce 
commission). 

31.  Chicago,  etc.,  R.  Co.  v.  Ber- 
wind-Whlte  Coal  Mln.  Co.,  171  111. 
A.  302. 

88.  Ind— Grand  Rapids,  etc.,  R. 
Co.  v.  Dlether,  10  Ind.  A.  206,  37  NE 
89.  1069,  63  AmSR  386. 

Mass. — New  York,  etc.,  R.  Co.  v. 
Porter,  220  Mass.  547,  108  NE  499. 

N.  T. — Carrlno  v.  New  York,  etc., 
R.  Co.,  66  Misc.  243,  123  NYS  173 
[rev  on  other  grounds  145  App.  Div. 
666,  129   NYS  914]. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Fisher,   6  OhS&CP   669,   2  OhNP  122. 

Tehn. — East  Tennessee,  etc.,  R.  Co. 
v.  Hunt,  15  Lea.  261. 

Wis. — Wooley  v.  Chicago,  etc.,  R. 
Co.,  150  Wis.  183,  136  NW  616. 

[a]  Bole  applied. — (1)  Where 
goods  were  given  to  a  railroad  com- 
pany for  delivery  to  a  consignee  at 
a  place  where  the  company  had  no 
facilities  for  unloading  cars  or  stor- 
ing goods,  and  the  company  provided 
no  facilities  to  the  consignee  for  un- 
loading cars  except  the  consignee's 
own  siding,  the  detaching  of  cars 
from  trains  and  placing  them  on  a 
side  storage  track  between  stations, 
where  the  consignee  could  not  ob- 
tain access  to  them  for  purposes  of 
unloading,  followed  by  notice  to  the 
consignee  of  their  arrival,  was  not 
"constructive  delivery,"  so  as  to  put 
the  consignee  In  default  and  entitle 
the  carrier  to  demurrage.  Carrlszo 
v.  New  York,  etc.,  R.  Co.,  66  Misc. 
248,  128  NYS  173  [rev  on  other 
grounds  146  App.  Div.  566,  129  NYS 
9145.  (2)  A  railroad  company  which 
receives  freight  for  transmission  be- 
yond Its  line  without  demanding  pre- 
payment of  charges  cannot  claim 
such  charges  until  It  has  carried 
such  freight  to  the  end  of  Its  line 
and  is  ready  to  deliver  It  to  the  con- 
necting carrier;  and  the  refusal  of 
the  consignee  to  receive  the  goods 
or  to  psy  the  charges  at  any  other 
point  does  not  entitle  the  company 
to  charge  demurrage.  Grand  Rapids, 
etc.,  R.  Co.  v.  Dlether,  10  Ind.  A. 
206,  87  NE  39.  1069,  58  AmSR  385. 

[b]  Custom     as     affecting     suffi- 


ciency of  delivery.— A  railroad  com- 
pany may  make  car  service  charges 
on  cars  consigned  Oat  to  Chicago, 
which  are  never  delivered  In  Chicago 
but  are  held  at  yards  In  Hammond, 
Indiana,  for  reconslgnment  orders, 
where  such  yards  are  the  regular 
holding  yards  in  such  cases  and 
have  been  for  about  twenty  years, 
and  where  the  company  has  no  yards 
or  tracks  In  Chicago.  Chicago,  etc 
R.  Co.  v.  Berwlnd-Whlte,  etc,  Co., 
171  111.  A.  302. 

38.  New  York,  etc.,  R.  Co.  v.  Por- 
ter, 220  Mass.  547,  108  NE  499:  Balti- 
more, etc.,  R.  Co.  v.  Fisher,  5  OhS* 
CP  659,  3  OhNP  122;  Dunlap  Lumber 
Co.  v.  Nashville,  etc,  R.  Co.,  129 
Tenn.  163,  165  SW  224;  East  Ten- 
nessee, etc.,  R.  Co.  v.  Hunt,  15  Lea 
(Tenn.)   261. 

[a]  Thus,  (1)  a  carrier  Is  not  en- 
titled to  demurrage  for  a  shipment 
consigned  to  a  private  track  until  it 
Is  delivered  on  that  track.  New 
York,  etc,  R.  Co.  v.  Porter,  220  Mass. 
647,  108  NE  499.  (2)  If  a  car  is 
shifted  from  day  to  day  and  from 
place  to  place,  and  Is  not  at  any 
time,  for  the  full  period  of  free  time, 
in  a  suitable  place  for  unloading,  the 
company  cannot  recover  car  service 
therefor.  Baltimore,  etc.,  R.  Co.  v. 
Fisher,  5  OhSACP  659,  3  OhNP  122. 
(3)  If  a  railroad  company  knew  that 
a  shipper  would  not  accept  logs  in 
cars  placed  on  a  certain  track  before 
the  cars  were  delivered  there,  the 
shipper  could  not  be  charged  with 
demurrage  for  not  receiving  the  cars 
at  that  point.  Dunlap  Lumber  Co.  v. 
Nashville,  etc.,  R.  Co.,  129  Tenn.  162, 
165  SW  224. 

34.  Baltimore,  etc.,  R.  Co.  v. 
Fisher,  6  OhS&CP  659,   3  OhNP  122. 

35.  Wooley  v.  Chicago,  etc.,  R. 
Co..  150  Wis.   188,   136   NW  616. 

[a]  What  Is  not  refusal  to  accept 
delivery. — On  the  arrival  of  certain 
cars,  the  carrier  offered  to  deliver 
by  spotting  them  on  any  available 
track  for  unloading.  The  consignees 
replied  that  they  wanted  the  cars  as 
soon  as  possible  to  work  so  that  they 
could  unload  and  avoid  teaming  ex- 
penses. It  was  held  not  to  be  a  re- 
fusal by  the  consignees  to  accept 
delivery  except  on  a  particular  track. 
Wooley  v.  Chicago,  etc.,  R.  Co.,  160 
Wis.  188,  186  NW  616. 
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ness  of  the  carrier  to  deliver  them  for  unloading.** 
However,  no  formal  notice  is  necessary."  It  is 
sufficient  that  the  consignee  is  advised  of  the  arrival 
of  the  cars  and  of  the  readiness  of  the  company 
to  deliver  them  for  unloading.88 

Notice  of  consignee's  refusal  to  accept.  A  carrier 
must  notify  the  consignor  of  the  consignee 's  refusal 
to  accept  coal  in  carload  lots,  where  the  carrier  is 
not  under  the  duty  to  unload,  and  until  notice  the 
consignor  is  not  liable  for  demurrage.** 

[y  740]  f.  Failure  of  Consignee  to  Unload  in 
Bequired  Time.  The  fact  that  plaintiffs  so  ordered 
their  material  that  it  came  in  a  rush,  and  that  they 
were  unable  to  care  for  it  at  once,  did  not  of  itself 
establish  the  carrier's  right  to  collect  demurrage,40 
unless  it  was  also  shown  that  plaintiffs  failed  to  un- 
load the  cars  consigned  to  them  within  the  required 
time.41.  Where  the  rules  of  a  carrier  provided  that 
forty-eight  hours'  free  time  would  be  allowed  on 
all  commodities  for  loading  and  unloading,  and  the 
carrier  had  led  a  consignee  to' believe  that  freight 
would  not  be  due  until  a  car  was  delivered  on  a 
siding,  the  consignee  had  forty-eight  hours,  after 


the  car  was  placed  on  such  siding  in  a  proper  posi- 
tion for  unloading,  within  which  to  unload  the  ear 
and  pay  the  freight  charges;  and,  where  the  freight 
charges  were  paid  and  the  car  was  unloaded  within 
the  forty-eight  hours,  demurrage  was  improperly 
collected.42 

[$  741]  0.  Construction  of  Demurrage  Bales 
and  Contracts.  The  demurrage  rules  promulgated 
by  a  carrier  must  in  all  instances  be  construed  most 
favorably  to  the  shipper,48  and  the  court  will  not 
give  a  rule  a  broader  construction  than  its  language 
indicates,  unless  the  reason  of  the  thing  and  the 
surrounding  circumstances  require  it  so  to  do.44 
Where  the  bill  of  lading  provides  that  the  demur- 
rage charges  shall  not  exceed  a  designated  amount, 
the  most  that  the  carrier  can  claim  is  an  allowance 
for  an  unreasonable  detention  within  the  limit  fixed 
by  the  contract,  and  only  a  reasonable  amount  with- 
in such  limit  may  be  charged.48  And  a  bill  of  lad- 
ing, providing  that  the  carrier  may  charge  for  the 
detention  of  cars  after  they  have  been  held  forty- 
eight  hours  for  unloading,  and  may  hold  the  prop- 
erty subject  to  a  lien  therefor,  merely  authorizes 


38.  U.  S.— U.  a.  v.  Brie  R.  Co.,  209 
Fed.  283. 

Miss.; — New  Orleans,  etc.,  R.  Co.  v. 
George.  82  Miss.  710.  46  S  193. 

Tex.— ^Galveston,  etc..  R.  Co.  v. 
Hunt,  (Civ.  A.)  32  SW  549. 

W.  Va. — Baltimore,  etc..  R.  Co.  v. 
Luella  Coal  Co..  74  W.  Va.  289,  81 
SB  1044.  52  LRANS  398. 

Wyo. — Kansas  Pac.  R.  Co.  v.  Mc- 
Cann,  2  Wyo.  3. 

37.  See  cases  Infra  note  38. 

38.  U.  S.  v.  Brie  R.  Co.,  209  Fed. 
283;  New  Orleans,  etc.,  R.  Co.  v. 
George,  82  Miss.  710.  35  S  193;  Gal- 
veston, etc.,  R.  Co.  v.  Hunt,  (Tex. 
Civ.  A.)   32  SW  649, 

[a]  Wotto*  held  sufltolent.— (1 ) 
Where  one  ships  carloads  of  grain 
to  himself  at  a  station  on  a  connect- 
ing line,  and  the  grain.  In  transit.  Is 
transferred  from  the  cars  in  which 
it  was  first  shipped  to  the  cars  of 
the  connecting  line,  on  its  arrival  at 
Its  destination,  a.  notice  by  the  car- 
rier to  the  shipper  of  the  arrival  of 
the  number  of  cars  of  grain  con- 
signed. In  Hs  cars  bearing  certain 
numbers,  Is  sufficient  notice,  without 
Informing  him  in  what  cars  it  was 
originally  shipped  or  Into  what  cars 
it  had  been  transferred  in  transit,  to 
render  him  liable  for  demurrage  on 
his  failure  to  unload  It  within  the 
proper  time  after  arrival.  Galves- 
ton, etc..  R.  Co.  v.  Hunt,  (Tex.  Civ. 
A.)  32  SW  549.  (2)  Under  a  tariff 
schedule  of  a  railroad  company,  re- 
quiring payment  of  demurrage  after 
twenty-four  hours,  on  the  arrival  of 
cars  at  destination  and  notice  to  the 
consignee,  where  the  cars  were  to  be 
delivered  at  the  yards  of  the  com- 
pany for  reconslgnment,  a  notice  of 
their  arrival  at  such  yards,  without 
more  particular  designation,  is  suffi- 
cient, and  demurrage  may  be  as- 
sessed after  twenty-four  hours  from 
the  giving  of  the  notice.  U.  S.  v. 
Erie  R.  Co.,  209  Fed.  283. 

39.  Baltimore,  etc.,  R.  Co.  v. 
Luella  Coal  Co..  74  W.  Va.  289,  81 
SB  1044,  52  LRANS  398  and  note.     ' 

40.  Wooley  v.  Chicago,  etc..  R. 
Co..  160  Wis.  183,  136  NW  616. 

41.  Wooley  v.  Chicago,  etc.,  R. 
Co.,  150  Wis.  183.  136  NW  616. 

43.  Fennell  Infirmary  v.  Southern 
R.  Co.,  101  S.  C.  134.  85  SB  237. 

43.  See  cases  infra  note  44. 

44.  U.  S. — New  Jersey  Cent.  R. 
Co.  v.  Hite,  171  Fed.  370,  96  CCA  326 
[rev   166  Fed.   976]. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
George.  82  Miss.  710,  36  S  193. 

Mo. — E.  R.  Darlington  Lumber  Co. 
ti.  Missouri  Pac.  R.  Co.,  216  Mo.  668, 
116  SW  530.    . 

N.  T. — Staten  Island  Rapid  Tran- 


sit R.  Co.  v.  Marshall,  117  NYS  1034 
[aff  136  App.  Dlv.  671,  121  NYS  82]. 

Pa. — New  Jersey  Cent.  R.  Co.  v. 
Morrlsdale  Coal  Co.,  22  Pa.  Dlst.  712. 

Va. — Citizens'  Bank  v.  Norfolk, 
etc..  R.  Co.,  116  Va.  46.  78  SB  6«8. 

Wis.— Chicago,  etc..  R.  Co.  v.  Mena- 
sha  Paper  Co.,  159  Wis.  608,  149  NW 
761. 

[a]  Place  of  delivery.—  (1).  Un- 
der demurrage  rules  providing  that 
the  delivery  of  cars  consigned  to  a 
siding  used  exclusively  by  individ- 
uals located  thereon  shall  be  con- 
sidered as  effected  when,  if  the  sid- 
ing is  full,  the  road  offering  the  cars 
would  have  made  delivery  had  the 
siding  permitted,  delivery  will  com- 
mence, although  the  cars  filling  the 
siding  are  for  another  consignee  hav- 
ing equal  right  to  use  the  siding. 
New  Orleans,  eto..  R.  Co.  v.  George, 
82  Miss.  710.  35  S  193.  (2)  Rules 
stipulating  that  demurrage  will  be 
charged  at  designated  coal  piers  for 
the  detention  of  coal  cars  held  for 
transshipment,  promulgated  by  a 
terminal  carrier,  required  to  deliver 
a  shipper's  coal  at  such  piers,  do  not 
authorize  the  collection  of  demur- 
rage for  the  detention  of  coal  cars 
at  a  freight  yard  under  the  control 
of  the  carrier  twelve  miles  distant. 
Staten  Island  Rapid  Transit  R.  Co.  v. 
Marshall,  117  NYS  1034  [aff  136  App. 
Div.  371,  121  NYS  82].  (3)  Within 
the  meaning  of  a  railroad  rule  regu- 
lating demurrage  charges,  a  private 
track  is  "full"  when  the  maximum 
number  of  cars  that  can  be  prac- 
tically unloaded]  at  one  time  are 
placed  thereon.  Chicago,  etc..  R.  Co. 
v.  Menasha  Paper  Co.,  159  Wis.  608, 
149  NW  751  (holding  that,  under 
rules  regulating  car  service  charges, 
a  carrier  was  entitled  to  such 
charges  for  cars,  to  be  delivered  on  a 
private  track,  which  were  carried  to 
a  point  beyond  destination  and  there 
held  until  the  private  track  was 
emptied  so  that  they  could  be  placed 
thereon). 

~[b]  "Sat*  of  arrival";  "date  re- 
leased."— A  coal  company  contracted 
with  a  railroad  company  for  the  car- 
riage of  coal  from  the  mines  to  tide- 
water at  Elizabethport,  N.  J.,  where 
the  coal  was  loaded  upon  vessels. 
When  the  cars  arrived  at  Blizabeth- 
port  they  were  placed  In  the  rail- 
road company's  general  yards  until 
a  vessel  of  the  shipper  was  ready  to 
load,  when  it  registered  at  the  rail- 
road company's  pier,  and  such  com- 
pany berthed  it,  ran  the  cars  out  on 
the  pier,  and  dumped  the  coal  Into 
the  vessel  as  an  Incidental  part  of 
the  transportation.  Sometimes  there 
was  delay  while  waiting  for  a  ves- 


sel or  a  berth.  The  schedule  of  rules 
respecting  charges  filed  by  the  rail, 
road  company  with  the  interstate 
commerce  commission  required  the 
payment  of  demurrage  when  there 
was  an  average  detention  of  cars  for 
more  than  five  days,  computed  on 
the  basis  of  the  time  "between  the 
date  of  arrival  of  each  car,  and  date 
released."  It  was  held  that  the 
"date  of  arrival"  meant  the  time  of 
the  arrival  of  the  car  in  the  yards, 
and  not  'on  the  pier,  nor  the  time 
•when  notice  of  arrival  was  given  to 
the  shipper's  agent,  and  that  the 
"date  released"  did  not  mean  the 
date  when  the  car  was  unloaded,  but 
the  date  when  the  shipper's  vessel 
was  registered  at  the  pier  as  ready 
to  load;  the  car  being  then  released 
so  far  as  the  shipper  was  concerned, 
and  any  further  delay  being  that  of 
the  railway  company.  Hite  v.  Cen- 
tral R.  of  New  Jersey.  171  Fed.  370. 
96  CCA  326  [rev  166  Fed.  976]. 

[c]     "Capacity"   of  oar . — The    De- 
murrage  Act    of  April    12,    1905    (L. 
[1906]   p  110   I   6    [Annot.  St    (1906) 
5    lOSz-51),    gives    shippers    or    con- 
signees  forty-eight   hours   for   load- 
ing or  unloading  cars  of  less   than 
sixty  thousand  pounds  capacity,  and 
seventy-two  hours  for.  cars  of  sixty 
thousand   pounds   or   greater   capac- 
ity, and  imposes  a  demurrage  of  not 
more  than  one  dollar  per  car  per  day 
on  all  cars  not  tendered  to  the  com- 
pany within  those  periods.     Rev.  St. 
(1899)    I    1193    (Annot.    St.    [1906]    p 
1006),     classifying     freight,     became 
effective   at    the    same   time   as   the 
Demurrage  Law,  and  places  lumber, 
laths,  etc.,  in  class  G;  and  Rev.  St. 
(1899).  f   1194,  as  amended  by  Sees. 
Acts   (1905)  p  102   (Annot.  St.  [1906] 
p   1006),  Axes  a  rate  for  freight  in 
class    G    in    carload    lota    of    thirty 
thousand    pounds    minimum    weight, 
not  exceeding  five  cents  per  one  hun- 
dred pounds  for  the  first  twenty-five 
miles,  one-half  cent  per  one  hundred 
pounds    for    the   second    twenty-five 
miles,  etc.     It  was  held,  construing 
the    Demurrage    Act    in    connection 
with  the  statute,  that  the  word  "ca- 
pacity" in  the  Demurrage  Act  did  not 
refer     to     the     estimated     carrying 
capacity  of  the  oar,  but  to  the  weight 
of  the.  load,  so  that  the  consignee  of 
lumber    weighing    less     than    sixty 
thousand    pounds    in    a    sixty    thou- 
sand  pound   capacity   cat-,   would  be 
entitled     to    only    forty-eight    hoars 
free  time  in  which  to  unload.     E.  R. 
Darlington   Lumber  Co.   v.   Missouri 
Pac.  R.  Co.,  216  Mo.  658,  116  SW  S3*. 

46.    McGee  v.  Chicago,  etc.,  R  Co, 
71  Mo.  A.  810. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number, 
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the  carrier  to  charge  demurrage  when  the  cars  have 
been  held  for  unloading,  and  not  to  give  such  right 
where  they  have  been  placed  on  a  storage  track 
•waiting  switching  to  a  place  where  they  could  be 
unloaded.4*  The  fact  that  terminal  yards  on  which 
eoal  cars  stood  were  six  miles  irr  length,  so  that  the 
ears  were  not  actually  on  the  pier  at  their  final 
destination,  would  not  make  them  not  subject  to 
demurrage  while  standing  in  such  yards  awaiting 
the  convenience  of  the  consignee  or  the  arrival  of 
the  vessel  into  which  they,  were  to  be  loaded,  the 
leaving  of  the  cars  in  the  yards  not  having  preju- 
diced the  consignee.47  Under  the  rules  of  the  inter- 
state commerce  commission,4*  demurrage  must  be 
computed  from  seven  A.  M.  of  the  day  following 
the  arrival  of  the  car  in  the  railroad  yard,  thus  ex- 
cluding the  day  on  which  the  car  actually  arrives, 
bu>  including  the  day  of  its  release;4*  and  this 
method  of  computing  the  free  days  is  in  accord 
with  the  Pennsylvania  rule  for  the  computation  of 
time.50 

[♦742]  D.  Who  Liable.  Ordinarily,  the  consignee 
is  the  one  who  is  liable  to  pay  demurrage  charges, 
being  the  party  in  fault."  However,  a  shipper  who, 
knowing  that  the  one  to  whom  he  consigned  the 
goods  could  not  pay  for  them,  and  knowing  also 
that  he  himself  was  expected  to  pay  for  the  use  of 
the  ear  while  the  goods  were  in  it,  allowed  them  to 
remain  on  the  tracks  until  he  sold  them  to  another 
party,  is  liable  for  the  use  of  the  car.8*  So,  in  the 
absence  of  special  contract,  a  shipper  of  coal  in 
carload  lots,  to  a  consignee  who  declines  to  receive 
it,  is  liable  for  demurrage  accruing  after  notice  of ' 
such  refusal.51  And  where  the  consignor  has  notice 
that  a  consignee  had  refused  to  accept  carloads  of 
goods,  and  directs  the  carrier  to  reship  them,  with 
direction  "to  allow  all  charges  to  follow,"  and  the 
second  consignee  also  refuses  to  accept  the  goods, 
the  consignor  will  be  liable  for  demurrage.54 

The  assignee  of  the  bill  of  lading  who  receives 
the  goods  thereunder  is  liable  for  demurrage  when 
demurrage  is  due.55 


One  carrier  detaining  the  can  of  another  road 
may  be  liable  to  the  latter  for  their  use  during  such 
detention.5* 

Stockyards  company.  Under  a  carrier's  demur- 
rage rules,  a  stockyards  company  operating  a  termi- 
nal railroad  may  be  liable  for  demurrage  on  cars 
delivered  to  it  as  consignee,  but  not  on'  cars  de- 
livered to  it  as  a  connecting  carrier  for  transporta- 
tion to  consignees  whose  plants  were  reached  by 
such  terminal  company's  lines." 

A  cotton  compress  company  which  does  not  au- 
thorize shippers  to  consign  cotton  to  it  and  does  not 
accept  cotton  as  a  consignee,  but  as  an  agent  of  the 
owners  delivers  cotton  to  a  railroad  for  transpor- 
tation and  collects  from  it  the  compress  charges, 
is  not  liable  to  the  carrier  for  demurrage.58 

[•}  743]  E.  Excuse  for  Nonpayment  of  Demur- 
rage.59 If  the  charges  demanded  are  excessive,  the 
consignee,  on  tendering  the  proper  charges,  will  not, 
on  refusal  of  the  carrier  to  accept  such  charges, 
be  liable  for  demurrage  because  of  refusal  of  the 
carrier  to  allow  the  goods  to  be  unloaded;*0  and  in 
such  case,  if  the  carrier  declines  to  receive  the 
amount  tendered  and  refuses  to  permit  the  goods 
to  be  unloaded,  it  will  not  be  entitled  to  0011001' de- 
murrage charges.*1  The  carrier  is  not  entitled  to 
demurrage  where  failure  of  the  party  sought  to  be 
charged  therewith  to  unload  within  the  free  time 
allowed  is  rendered  impossible  by  reasons  of  ob- 
structions placed  in  his  way  by  the  carrier  itself.** 
On  the  other  hand,  the  fact  that  the  consignee  is  not 
able  to  receive  and  unload  the  cars  within  the  free 
time  allowed,  after  notice  of  their  arrival,  will  not 
relieve  him  of  the  obligation  to  pay  demurrage.*8 
And,  if  the  bill  of  lading  contains  a  stipulation  as 
to  the  time  for  unloading  the  cars,  the  consignee  is 
not  excused  from  unloading  within  that  time  be- 
cause of  unfavorable  weather  conditions.*4  Nor  is 
it  an  excuse  for  a  refusal  to  pay  demurrage  on  cars 
unduly  detained  by  the  consignee  that  he  has  an 
unadjusted  claim  for  damages  against  the  carrier.*5 
And  the  fact  that  a  bill  for  demurrage  charges  due 


46.  Carrlzzo  v.  New  York,  etc.,  R 
Co.,  66  Misc.  243,  123  NTS  173  [rev 
on  other  grounds  145  App.  Div.  666, 
129  NTS  914]. 

47.  Citizens'  Bank  v.  Norfolk,  etc., 
R.  Co.,  116  Va.  46.  78  SE  668. 

48.  Int.  Com.  Commn.  Rule 
No.  3. 

49.  New  Jersey  Cent.  R  Co.  v. 
Morrisdale  Coal  Co.,  22  Pa.  Dist.  712. 

80.  New  Jersey  Cent.  R.  Co.  v. 
Morrisdale  Coal  Co.,  22  Pa.  Dlst.  712 
(Act  June  20,  1883.  P.  L.  136). 

SI.     See  cases  51  733-741  passim. 

6a.  Hunt  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  31  SW  623. 

58.  Baltimore,  ■  etc.,  R.  Co.  v.' 
Luella  Coal  Co.,  74  W.  Va.  289,  81  SE 
1044.  (2  LRANS  398  and  note  [foil 
Bewley-Darst  Coal  Co.  v.  Western, 
etc.  R.  Co.,  17  Ga.  A.  464.  87  SE  702]. 

84.  Baltimore,  etc.,  R  Co.  v. 
Samuel.   48   Pa.   Super.   274. 

86.  Cincinnati,  etc.,  Tract.  Co.  v. 
Norfolk,  etc.,  R.  Co.,  28  Oh.  Clr.  Ct. 
543:  Wegener  v.  Smith,  15  C.  B.  285, 
80  ECL  286.  139  Reprint  432. 

[a]  Tit*  reason  is  that  the  as- 
signment of  the  bill  of  lading  and 
the  acceptance  of  the  freight  there- 
under constitutes  an  adoption  by  the 
consignee  of  the  liabilities  as  well 
as  the  rights  under  the  contraot  of 
shipment.  Cincinnati,  etc.,  Tract. 
Co.  v.  Norfolk,  etc.,  R.  Co.,  28  Oh. 
Clr.  Ct.  643. 

86.  Kentucky  Wagon  Mfg.  Co.  v. 
Ohio,  etc.,  R.  Co.,  98  Ky.  162.  32  SW 
595.  17  KyL  726.  51  AmSR  326,  36 
LRA  860. 

ST.  Missouri  Pac.  R.  Co.  v.  Union 
Stockyards  Co.,  204  Fed.  767,  123 
CCA  131. 


88.  Missouri,  etc.,  R  Co.  v.  Capi- 
tal Compress  Co..  60  Tex.  Civ.  A.  672. 
110  SW  1014  (where  It  was  said  that 
there  was  no  contractual  relation  be- 
tween the  corporation  and  the  rail- 
road with  reference  to  the  shipment 
of  cotton). 

69.  fnnHiiiislaim—  •sowing*  pay- 
ment of  demurrage  onarg-M  io  car- 
rier by  water  see  Shipping  [36  Cyc 
8601. 

60.  Gulf  City  Constr.  Co.  v.  Louis- 
ville, etc..  R.  Co..  121  Ala.  621.  26  S 
579;  St.  Louis,  etc..  R.  Co.  v.  Allen. 
119   Ark.    266,   175   SW   614. 

61.  Gulf  City  Constr.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  121  Ala.  621,  25  S 
S79. 

63.  Louisville,  etc..  R  Co.  v.  Em- 
pire State  Chemical  Co.,  189  Fed.  174; 
Pennsylvania  R.  Co.  v.  Really,  232 
Pa.  667.  81  A  646;  Texas,  eta.  R  Co. 
v.  Kolp.   (Tex.  Civ.  A.)   88  SW  417. 

[a]  Thus,  (l)  in  a  carrier's  ac- 
tion for  demurrage,  an  allegation 
that  the  carrier  delivered  cars  to  de- 
fendant In  such  large  numbers  and 
so  unreasonably  concentrated  them 
as  to  prevent  defendant  from  han- 
dling them  promptly,  choking  and 
overwhelming  •  defendant's  sidetrack 
with  cars,  when  it  knew  it  was  Im- 
possible for  defendant  to  handle  and 
unload  them,  stated  a  sufficient  de- 
fense. Louisville,  etc.,  R.  Co.  v.  Em- 
pire State  Chemical  Co.,  189  Fed.  174. 
(2)  And.  where,  owing  to  unreason- 
able delay  by  a  railroad  in  forward- 
ing a  carload  of  grain,  the  consignee 
refused  to  accept  It.  so  that  the  con- 
signor was  compelled  to  leave  It  in 
the  oar,  and  the  railroad  company 
demanded   and    received    demurrage. 


the  consignor  was  entitled  to  recover 
the  demurrage  In  an  action  for  the 
damages  occasioned  by  the  delay. 
Texas,  etc.,  R  Co.  v.  Kolp,  (Tex.  Civ. 
A.)  88  SW  417. 

63.  Nebraska  Transfer  Co.  v.  Chi- 
cago, etc.,  R  Co.,  90.  Nebr.  488,  134 
NW  163. 

[a]  Xtfurg-e  number  of  cars.— Balti- 
more, etc..  R  Co.  v.  Gray's  Ferrv 
Abattoir  Co.,  27  Pa.  Super.  611 
(where  it  was  said  that  it  is  the 
duty  of  a  person  dealing  with  a  rail- 
road company,  unless  relieved  there- 
from by  agreement,  to  provide  him- 
self with  the  necessary  facilities  for 
the  prompt  unloading  and  return  of 
the  company"*  cars;  and  if  the  num- 
ber of  cars  consigned  to  him  Is  so 
large  as  to  make  this  impracticable, 
he  should  limit  his  shipments  to  his 
capacity  for  dealing  with  them,  or 
pay  charges  for  delay). 

64.  Darlington  v.  Missouri  Pac. 
R.  Co.,  99  Mo.  A.  1.  18,  72  SW  122 
(where  It  was  said:  "This  is  on. the 
principle  that  where  a  party  by  con- 
tract agrees  to  do  a  prescribed  thing 
in  a  prescribed  time,  he  Is  liable  for 
nonperformance  .  .  .  although  non- 
fulfillment of  the  contract  was  occa- 
sioned by  Inevitable  and  unavoidable 
accident"). 

66.  Yazoo,  etc.,  R.  Co.  v.  Searles. 
86  Miss.  520,  564,  37  S  939,  68  LRA 
716.  See  also  Spurlock  v.  Missouri, 
etc.,  R.  Co..  (Tex.  Civ.  A.)  90  SW  1124 
(holding  that  the  shipper  is  liable 
for  demurrage  charges  on  the  cars 
which  he  refused  to  accept  when 
first  tendered  on  the  ground  of  an 
alleged  shortage  for  the  tfine  taken 
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a  railroad  was  made  out  by  direction  of  a  ear  serv- 
ice association  to  which  the  railroad  intrusted  its 
business  in  the  collection  of  demurrage,  and  on  its 
letter  heads,  does  not  justify  the  consignee  in  refus- 
ing to  pay  such  demurrage.6"  So  the  fact  that  de- 
fendant purchased  the  freight  after  arrival  by  ob- 
taining the  bills  of  lading  properly  indorsed,  the 
freight  having  been  shipped  to  the  order  of  the 
consignor,  is  no  defense.  Where  a  bank  which  had 
agreed  to  pay  the  freight  and  demurrage  charges 
on  coal  shipments  stated,  in  answer  to  a  communi- 
cation from  the  carrier  as  to  what  kind  of  notifies 
tion  it  desired  of  the  consignments,  that  notifica- 
tion of  the  shipments  in  transit  was  sufficient,  the 
bank  could  not  afterward  claim  that  demurrage 
could  not  be  recoverable  unless  it  was  notified  of 
the  arrival  of  the  cars  by  a  notice  containing  the 
point  of  shipment,  initials,  numbers,  and  contents.*8 
Where  shippers  who  are  under  contract  to  deliver 
interstate  shipments  in  carload  lots  call  on  an  inter- 
state carrier  for  cars,  the  carrier  is  bound  to  fur- 
nish them,  and  the  consignee  cannot  refuse  delivery, 
and  by  notifying  the  carrier  of  its  intention  so  to 
do,  relieve  itself  of  demurrage  charges  according 
to  "the  published  tariff.88  When  a  carrier  illegally 
imposes  an  embargo  against  certain  shipments,  the 
consignee  who  is  under  obligation  to  the  shipper  to 
receive  such  shipments  is  not  entitled  to  notice  of 


rescission  of  the  embargo,  and  cannot  set  up  lack 
of  such  notice  as  a  defense  to  a  claim  for  demur- 


744]  T.  Lien."  While  in  some  jurisdictions 
the  contrary  view  is  maintained,72  the  better  role 
seems  to  the  effect  that,  in  the  absence  of  usage, 
statute,  or  contract  providing  for  it,  a  carrier,  al- 
though entitled  to  charge  demurrage  for  unreason- 
able delay  in  unloading  cars,  has  no  lien  for  sneh 
demurrage,78  it  being  considered  as  a  mere  breach 
of  contract  for  which  the  party  must  seek  his  re- 
dress in  the  ordinary  manner,7*  and  not  by  a  deten- 
tion of  the  goods.78  However,  the  carrier  is  entitled 
to  a  lien  for  demurrage,  where  express  provision 
therefor  is  made  by  the  contract  of  shipment  or  the 
bill  of  lading,78  or  where  there  is  a  usage  by  which 
a  demurrage  charge  of  a  fixed  amount  per  car  for 
each  day  during  which  the  car1  is  unloaded  is  known 
to  the  consignee.77  It  has  been  held  that  a  statute 
which  gives  a  lien  for  freight  and  storage,  coupled 
with  a  power  to  sell  therefor,  applies  to  demurrage 
charges  for  delay  in  unloading  ears,78  that  demur- 
rage is  one  of  the  "other  charges"  authorized  by 
the  Hepburn  Act,78  and  that  the  carrier  is  given 
a  lien  on  shipments  for  demurrage  as  well  as  for 
-  freight  or  other  terminal  charges.**  On  an  arbitrary 
refusal  to  pay  demurrage  charges  accruing  in  the 
past,  the  carrier  is  warranted  in  refusing  to  switch 


to    negotiate   and    settle   such   claim 
with  the  carrier). 

66.  Yazoo,  etc.,  R.  Co.  v.  Sear  lea, 
86  Miss.  620,  664,  37  <S  939,  68  LRA 
716  (where  it  was  said:  "They  were 
made  out  in  favor  of  appellant,  were 
due  to  appellant  for  services  claimed 
to  have  been  rendered  by  It,  and  ap- 
pellant had  the  right  to  employ  such 
lawful  agency  as  It  chose  for  the  dis- 
charge of  Its  private  business").  See 
also  supra  I  784  text  and  notes  16-18. 

67.  Cincinnati,  etc.,  Tract.  Co.  v. 
Norfolk,  etc.,  R.  Co.,  28  Oh.  Clr.  Ct. 
643  (where  It  was  said  that  the 
assignment  of  the  bill  of  lading  and 
the  acceptance  of  the  freight  there- 
under constituted  an  adoption  by  de- 
fendant of  the  liabilities  as  well  as 
the  rights  under  the  contract  of 
shipment). 

88.  Citizens'  Bank  v.  Norfolk,  etc., 
R.  Co.,  116  Va.   46.  78  BE  668. 

68.  Menaaha  Paper  Co.  v.  Chicago, 
etc,  R  Co.,  241  U.  S.  56,  36  SCt  601. 

70.  Menashe.  Paper  Co.  v.  Chicago, 
etc,  R.  Co.,  241  U.  S.  66,  86  SOt  601. 

71.  Xilmn  for  charges  other  than 
demurrage  see  supra  if  721,  722. 

Xden  for  demurrage  oharges  In 
favor  of  oarrler  by  water  see  Ship- 
ping   [36   Cyc   371]. 

72.  Ala. — Southern  R.  Co.  v.  Lock- 
wood  Mfg.  Co.,  142  Ala.  322.  37  S  667, 
110  AmSR  32,  68  LRA  227,  4  Ann 
Cas  12  and  note  (where  the  right 
to  a  lien  Is  assumed  without  dis- 
cussion). 

Ga. — Dixon  v.  Central  of  Georgia 
R  Co.,  110  Ga.  173,  36  SB  369; 
Pennsylvania  Steel  Co.  v.  Georgia 
R,  etc.,  Co.,  94  Ga.  636,  21  SE  677 
(where  the  right  to  a  Hen  was  as- 
sumed without  discussion,  it  not  ap- 
pearing from  the  claim  whether  there 
was  any  contract  authorizing  a  lien); 
Miller  v.  Georgia  R,  etc.,  Co.,  88  Ga. 
663,  15  SE  316,  30  AmSR  170,  18  LRA 
323;  Seaboard  Air  Line  Co.  v.  Shack- 
elford, 5  Ga.  A.  895,  63  SE  262. 

Mo. — Darlington  v.  Missouri  Pac. 
R.   Co.,  99   Mo.   A.   1,   72   SW   122. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v.  H. 
L.  Mooar  Lumber  Co.,  27  Oh.  Cir.  Ct. 
588;  Thomas  Phillips  Co.  v.  R.  Co., 
27   Oh.  Clr.   Ct.   486. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Luella  Coal  Co.,  74  W.  Va.  289,  81 
SE   1044,   52   LRANS    398. 

78.  111. — Chicago,  etc.,  R.  Co.  v. 
Jenkins,  103  111.  688;  Cleveland,  etc., 
R  Co.  v.  Lamm,  73  111.  A.  592;  Cleve- 


land, etc.,  R.  Co.  v.  Holden,  73  111.  A. 
682.  But  see  Schumacher  v.  Chicago, 
etc..  R   Co.,   207   111.  199,   69   NE  825 

tfoll  Chicago,  etc.,  R.  Co.  v.  Dorcey 
'uel  Co.,  112  111.  A.  382)  (which 
materially  limits  the  previous  Illinois 
decisions  and  holds  that,  in  case  of 
shipment  of  goods  In  carload  lots, 
a  lien  for  demurrage  exists.  The 
case  of  Chicago  R.  Co.  v.  Jenkins, 
supra,  Is  distinguished  on  the  ground 
that  the  goods  In  that  case  were 
shipped  in  lots  of  less  than  a  car- 
load. It  was  satld:  "That  the  court 
could. not  have  had  in  mind  the  case 
of  the  shipment  of  goods  of  the 
character  here  Involved  by  carload 
lota,  and  where  the  undisputed  evi- 
dence shows  that  the  rule  is  that 
such  freight  shall  be  loaded  by  the 
shipper  and  unloaded  by  the  con- 
signee, and  that  railroads  do  not 
have  warehouses  in  which  to  store 
that  class  of  goods"). 

N.  T.— Crommelin  v.  New  York,  etc, 
R.  Co.,  1  Abb.  Dec.  472,  4  Keyes  90; 
Carrlzzo  v.  New  York,  etc.,  R.  Co., 
66  Misc.  243,  123  NTS  173  [rev  on 
other  grounds  146  App.  Dlv.  666,  129 
NYS  9141. 

Pa. — Wallace  v.  Baltimore,  etc.,  R. 
Co.,  216  Pa.  311,  65  A  665;  Nicolette 
Lumber  Co.  v.  People's  Coal  Co.,  213 
Pa.  379,  62  A  1060.  3  LRANS  827 
and  note,  110  AmSR  650.  6  AnnCas 
387   [rev  26  Pa.  Super.  676]. 

Tenn. — East  Tennessee,  etc.,  R  Co. 
v.   Hunt,   16   Lea  261. 

Eng. — Birley  v.  Gladstone,  3  M.  & 
S.    205,    105    Reprint    587. 


[a]  Xeoaabn  for  rule. — "In  the  ab- 
sence of  any  provision  In  the  con- 
tract for  demurrage,  caused  by  the 
shipper  or  his  consignee,  it  Is  not 
taken  into  account,  for  it  Is  not  rea- 
sonably to  be  anticipated  in  any  case, 
either  by  the  shipper  or  carrier.  It 
is  the  exception  in  connection  with 
the  business  of  the  common  carrier, 
and,  therefore,  there  Is  no  rule  of 
the  common  law  applicable  to  It  be- 
yond the  one  that  requires  the  de- 
linquent shipper  or  consignee  to  pay 
for  his  detention  of  the  cars,  not 
anticipated  or  provided  for  in  the 
contract  of  shipment.  This  Is  the 
liability  that  attaches  to  every  one 
to  pay  reasonable  compensation  for 
the  use  and  occupation  of  the  prop- 
erty of  another  not  used  or  occupied 
in  pursuance  of  any  contract;  but 
out  of  such   a   condition   no   Hen   on 


the  personal  property  on  the  prem- 
ises so  used  and  occupied  can  arise, 
because,  if  for  no  other  reason,  the 
amount  of  the  liability  is  not  axed. 
For  what  amount  Is  a  common  car- 
rier, In  any  case,  to  have  a  Hen  for 
demurrage  when  the  amount  to  be 
paid  for  it  has  not  only  not  been 
fixed  by  a  contract,  but  is  In  dispute 
and  is  to  be  settled,  by  a  jury!" 
Nicolette  Lumber  Co.  v.  People's 
Coal  Co.,  213  Pa.  379,  381,  62  A  1060, 
110  AmSR  560,  3  LRANS  327,  5  Ann 
CM  387. 

74.  Crommelin  v.  New  York,  etc. 
R.  Co.,  1  Abb.  Dec  472,  4  Keyes 
(N.  Y.)  90.  See  generally  Contracts 
[9  Cyc  686]. 

75.  Crommelin  v.  New  York,  etc. 
R  Co.,  1  Abb.  Dec.  (N.  Y.)  472,  4 
Keyes   90. 

76.  Thomas  Phillips  Co.  v.  Erie 
R  Co.,  27  Oh.  Clr.  Ct.  486.  See  also 
Cleveland,  etc,  R  Co.  v.  .Lamm,  73 
111.  A.  692;  Carrlzzo  v.  New  York, 
etc,  R  Co.,  66  Misc  243,  123  NYS 
173  [rev  on  other  grounds  145  App. 
Dlv.  566.  129  NYS  914]  (both  recog- 
nizing the  rule). 

[a]  What  is  not  a  contrast  for 
demurrage.  (1)  A  statement  in  a 
bill  of  lading  that,  where  cars  ire 
detached  from  trains  on  private  sid- 
ings, the  goods  'shall  be  at  the  own- 
ers risk,  did  not  provide  a  lien  for 
demurrage.  Carrlzzo  v.  New  York, 
etc.,  R.  Co.,  66  Misc.  243,  123  NTS 
173  [rev  on  other  grounds  145  App 
Div.  566,  129  NYS  914].  (2)  And  the 
fact  that  a  consignee  has  In  particu- 
lar instances  acquiesced,  without 
protest,  in  a  rule  of  a  railroad  com- 
pany requiring  the  payment  of  de- 
tention charges,  does  not  amount  to 
a  contract  to  pay  such  charges  In 
future.  Cleveland,  etc.,  R  Co.  v- 
Lamm,  73  111.  A.  592. 

77.  Miller  v.  Mansfield,  112  Mass. 
260,  263  (where  it  was  said:  "Being 
known  to  the  plaintiff.  It  Is  to  be 
presumed.  In  the  absence  of  any  evi- 
dence to  the  contrary,  that  the  par- 
ties contracted  in  reference  to  It- 
It  enters  into  and  forms  part  «i 
their  contract"). 

78.  New  Orleans,  etc.,  R  Co.  v. 
George,  82  Miss.  710,  36  S  193. 

79.  Hepburn  Act  (34  TJ.  S.  St  at 
L.    586   c   3591    I    2). 

80.  Gault  Lumber  Co.  v.  Atchison, 
etc.,  R.  Co.,  37  Okl.  24,  130  P  291. 


. 4 

For  later  oases,  developments  and  cbaag-ea  In  the  law  see  cumulative  Annotations,  asms  title,  page  and  note  number 
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and  place  cars  at  the  warehouse  of  a  consignee.'1 

Demurrage  on  several  cars.  Where  a  lien  for 
demurrage  is  enforceable  and  demurrage  is  due  on 
several  ears  constituting  the  shipment,  the  charge 
for  each  car  need  not  be  enforced  against  it  sepa- 
rately, but  enough  cars  may  be  retained  to  satisfy 
the  charge  against  all.8' 

[J  745]  Gh  Enforcement  of  Demurrage  Charges.83 
A  carrier  must  enforce  payment  of  its  claims  for 
demurrage  by  an  appropriate  action  or  proceeding,84 
and  not  by  a  refusal  to  furnish  facilities  for  ship- 
ment in  contravention  of  its  common-law  obliga- 
tions.85      * 

Proceedings  to  enforce.  Jurisdiction  of  claims 
for  demurrage  is  sometimes  specially  provided  for 
by  statute.*8  A  declaration  alleging  that  plaintiff 
and  defendant  were  parties  to  a  contract  of  ship- 
ment over  plaintiff's  road  and  that  since  the  demur- 
rage rule  was  adopted  it-  had  formed  part  of  the 
contract  of  shipment,  sufficiently  alleges  an  implied 
contract  to  pay  demurrage.87  Where  the  action  is 
based  on  a  rule  of  the  carrier's  own  making,  an 
affidavit  of  defense  specifically  denying  the  exist- 
ence of  the  rule  is  sufficient  to  prevent  judgment  for 
want  of  a  sufficient  affidavit  of  defense.  So  an 
affidavit  of  defense  alleging  that  defendant  was  not 
in  default  as  respects  the  detention  of  any  of  the 


cars,  that  he  wished  to  unload  them  within  the  free 
time  allowed,  but  was  prevented  from  doing  so  by 
the  railroad  company,  stating  the  causes  which 
brought  about  such  prevention,  is  sufficient.8"  In 
an  action  for  demurrage  charges  imposed  under  a 
rule  of  the  carrier,  independent  of  statute,  defend- 
ants may  set  up  as  a  counterclaim  that  the  delay 
in  unloading  the  cars  was  due  to  the  failure  of 
plaintiff  to  furnish  them  sufficient  cars  in  which 
to  ship  their  grain,  and  that,  for  that  reason, 
their  elevator  became  filled  and  they  were  unable 
to  unload  the  grain  shipped  to  them.  As  a  lien  for 
demurrage  exists  independently  of  contract,  in 
those  jurisdictions  where  such  a  lien  is  recognized,*1 
it  is  not  necessary  to  allege  or  to  prove  a  special 
contract  with  reference  thereto.*8  No  question  of 
the  correctness  or  reasonableness  of  demurrage 
charges  is  before  the  court  where  no  claim  is  made 
that  the  charges  did  not  accrue,  or  were  unreason- 
able, or  that  they  were  not  the  customary  and  usual 
charges.98  The  ordinary  rules  governing  the  weight 
and  sufficiency  of  evidence  in  civil  actions  apply 
in  actions  for  demurrage.**  Where  there  is  no  evi- 
dence that  the  demurrage  rules  were  unreasonable, 
the  court  should  not  submit  the  issue  of  reasonable- 
ness to  the  jury.*6 


xxn.  DISOBIUINATION 


[t  746]  A.  Unjust  Discrimination  Prohibited  Both 
by  Common  Law  and  Statute — 1.  Prohibition  at 
Common  Law.*8  Although,  as  will  subsequently  be 
shown,  there  are  a  few  decisions  in  which  it  is  held 
or  said  that  a  common  carrier  may  discriminate  in 
respect   to  rates   of  transportation,*7  the   decided 


weight  of  authority  is  that  the  right  to  the  trans- 
portation service  of  the  common  carrier  is  a  com- 
mon right  belonging  to  everyone  alike,  and  that  it 
is  the  duty  of  a  common  carrier  to  serve  the  public 
impartially  and  without  unreasonable  discrimination 
in  any  respect,*8  and  that  no  length  of  time  or 


81.  Yazoo,  etc.,  R.  Co.  v.  Searles, 
36  Miss.  620,  17  8  939.  68  LRA  716 
and  note.  And  see  Thomas  Phillips 
Co.  v.  Erie  R.  Co..  27  Oh.  Clr.  Ot.  48« 
(holding  that,  where  a  railway  com- 
pany requires  a  consignee  to  remove 
freight  from  cans  within  forty-eight 
hours,  and  makes  a  reasonable  charge 
for  demurrage  on  failure  to  remove 
the  freight  within  such  time,  on  re- 
fusal of  the  consignee  to  pay  de- 
murrage already  accrued,  the  com- 
Sny  can  refuse  to  deliver  other  cars 
ereafter  arriving). 

89.  Pennsylvania  Steel  Co.  v. 
-Georgia  R.,  etc.,  Co..  94  Ga.  C36,  21 
SE  577;  New  Orleans,  etc.,  R.  Co.  v. 
George.  <2  Miss.  710.  36  S  193. 

[a]  Season  for  -rule. — "It  avoljlg 
the  sale  of  a  large  amount  of  freignt 
for  the  collection  of  a  trifling  sum. 
It  saves  the  consignee  the  possibil- 
ity of  a  loss  by  the  sacrifice  of  his 
property  at  a  forced  sale,  and  it 
gives  the  carrier  the  speedy  use  of 
Its  ears  for  the  moving  of  other 
freight.  We  note  nothing  In  the  rule 
under  consideration  forbidding  such 
action,  and  it  commends  itself  to  us 
as  being  the  proper  course."  New 
Orleans,  etc.,  R.  Co.  v.  George.  82 
Miss.    710.    732.   36   S   198. 

83.  Snf oroament  of  demurrage 
ehargea  by  o&rrier  by  water  see 
Shipping    [36   Cyc   370]. 

84.  See  infra  text  and  notes  86-95. 
88.    Tasoo,  etc.,  R.  Co.  v.  Searles, 

K  Miss.  620,  37  S  939,  68  LRA  715; 
Dunlap  Lumber  Co.  v.  Nashville,  etc, 
R.  Co..  129  Tenn.  163,  165  SW  224. 
[a]  Beacon  for  rule.— (1)  "If  such 
action  should  be  allowable,  as  a 
means  of  enforcing  payment  of  dis- 

J rated  charges,  the  practical  effect  of 
t  would  necessarily  be  to  prevent 
shippers  from  disputing  items  of 
charge  with  the  carrier."  Dunlap 
Lumber  Co.  v.  Nashville,  etc..  R.  Co- 
lts Tenn.  163,  174.  165  SW  224. 
(2)  "No  carrier  has  the  right,  on 
account  alone  of  a  dispute  arising 
from  a  doubt  as  to  the  correctness  of 
a  particular  bill  or  several  bills  for 


demurrage  already  past  due  or  an 
honest  difference  of  opinion  as  to  the 
Justice  of  the  charge  on  any  number 
of  oars  already  received  and  deliv- 
ered, to  refuse  to  'switch  and  place' 
other  cars  subsequently  received.  No 
carrier  can  refuse  its  services  to  any 
one  deajrlng  them  on  the  ground 
alone  of  an  adjusted  claim  then  pend- 
ing, or  on  account  of  any  previous 
violation  of  contract  by  such  person, 
no  matter  how  flagrant  and  Inexcus- 
able, if  such  person  at  the  time  the 
service  is  demanded  Is  legally  en- 
titled thereto."  Tasoo,  etc.,  R.  Co.  v. 
Searles,  86  Miss.  620,  562,  87  S  939, 
68   LRA   716. 

86.  Great  Western  R.  Co.  v.  Phil- 
lips. [1908]  A.  C.  101  (holding  that 
a  claim  by  a  trader  for  demurrage 
or  damages  for  the  detention  of  his 
truck  by  the  Great  Western  Railway 
and  cost  of  hire  of  another  truck 
must  be  decided  by  an  arbitrator  ap- 
pointed by  the  board  of  trade,  as 
provided  by  I  6  of  the  company's 
special  act  of  1891,  and  that  the  ordi- 
nary courts  have  no  Jurisdiction). 

87.  Pennsylvania  R.  Co.  v.  Mid- 
vale  Steel  Co.,  201  Pa.  624,  61  A  313, 
88  AmSR  836. 

88.  Pennsylvania  Co.  v.  Marquis 
Limestone,  etc..  Co.,  31  Pa.  Super. 
198. 

89).  Pennsylvania  R.  Co.  v.  Keally, 
232  Pa.  567,  81  A  646  (holding  that 
this  was  so,  although  the  statement 
of  claim  gives  specific  Information 
as  to  the  detention  of  each  car  and 
the  charges  therefor,  it  not  being 
necessary  for  the  affidavit  of  defense 
to  specify  In  detail  the  facts  respect- 
ing the  detention  of  each  of  the 
cars). 

90.  Louisville,  etc.,  R.  Co.  v.  Wal- 
ler.  154  Ky.  811.  159  SW  690. 

91.  See  supra    I   744. 

99.  Pittsburgh,  etc.,  R.  Co.  v.'  H. 
L.  Mooar  Lumber  Co.,  27  Oh.  Clr.  Ct. 
588. 

98.  Chicago,  etc.,  R.  Co.  v.  Ber- 
wlnd-Whlte  Coal  Mln.  Co.,  171  111. 
A  302. 


94.  See  Evidence  [17  Cyc  763]; 
and  cases  Infra  this  note. 

[a]  Brldenoe  anJaolent  to  show 
agreement  to  pay  demurrage. — In  an 
action  for  demurrage  on  one  hundred 
and  forty-eight  cars  of  coal,  it  ap- 
pears that  the  consignee  knew  of 
the  charge  and  agreed  to  pay  It, 
where,  on  delivery  to  the  consignee 
of  notice  of  the  arrival  of  cars,  re- 
consignment  orders  were  made  out 
by  him,  on  all  but  one  or  two  of 
which  appear  the  typewritten  words, 
"We  pay  car  service,"  or,  "Collect 
car  service  at  this  office."  Chicago, 
etc.,  R.  Co.  v.  Berwlnd-Whlte  Coal 
Mln.  Co..  171  111.  A.  302,  304. 

[b]  aylaenos  of  waiver  of  demur- 
rage.  Evidence  In  a  proceeding  by 
a  railroad  company  to  recover  de- 
murrage on  coal  shipments  held  to 
show  that  the  railroad  company  did 
not  waive  Its  right  to  demand  de- 
murrage, or  do  anything  which 
would  lead  a  reasonably  prudent  per- 
son to  believe  that  it  nad  waived 
such  right.  Citizens'  Bank  v.  Nor- 
folk, etc.,  R.  Co..  115  Va.  45,  78  SE  668. 

98.    Pennsylvania  R.  Co.  v.  Joseph  • 

Furnace,  etc.,  Co.,  247   Pa.  99,   93  A 

22. 
98.    Crone  references  I 

Criminal  liability  of  carriers  and 
their  agents  for  unjust  discrimina- 
tion see  infra  H   1015.  1016. 

Criminal  liability  of  persons  accept- 
ing rebates  and  receiving  discrim- 
inatory rates  see  infra  i  1029. 

Penalties  Imposed  on  carrier  for  dis- 
crimination see  Infra  ii  942-947. 

Status  of  contracts  in  violation  of 
law  against  discrimination  see  in- 
fra |  824  et  seq. 

97.  See  Infra  I   775. 

98,  U.  S. — Missouri  Pac.  R.  Co.  v. 
Larabee  Flour  Mills  Co..  211  U.  S. 
612.  29  SCt  214,  53  L.  ed.  362;  Prim- 
rose v.  Western  Union  Tel.  Co.,  154 
U.  S.  1.  14  SCt  1098,  38  L.  ed.  883; 
Union  Pac.  R.  Co.  v.  Updike  Grain 
Co.,  178  Fed.  223,  101  CCA  583  faff 
222  U.  S.  215.  32  SCt  39.  66  L.  ed. 
171];  American  Banana  Co.  v.  United 
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habit  of  dealing  will  discharge  a  carrier's  duty  to 
servo    the    public    without    discrimination."     This 
rule    exists   independently   of   any  statutory   pro- 
vision.1 
[$  747]  2.  Prohibition  by  Constitutional  or  Statu- 


CABR1ERS  [§§  746-747 

tory  Provisions — a.  In  General.  In  many  jurisdic- 
tions statutes  or  constitutional  provisions  exist  pro- 
hibiting unjust  discrimination  by  common  carriers.2 
The  validity  of  state  constitutional  or  statutory 
provisions  along  the  lines  under  consideration  have 


Fruit  Co,,  160  Fed.  184  [aft  166  Fed. 
261,  92  CCA  32E  (all  213  U.  S.  347. 
29  SCt  511.  63  L.  ed.  825)];  Inman 
v.  Seaboard  Air  Line  R.  Co.,  159  Fed. 
960;  Crescent  Liquor  Co.  v.  Piatt,  148 
Fed.    894. 

Fla. — State  v.  Atlantic  Coast  Line 
R.  Co.,  51  Fla.  543.  41  S  529. 

Ga. — Kates  v.  Atlanta  Baggage, 
etc.,  Co.,  107  Ga.  636,  34  SE  372.  46 
LRA  431. 

111. — Chicago,  etc.,  R.  Co.  v.  Peo., 
67  111.  11.  16  AmR  599;  Chicago,  etc.. 
R.  Co.  v.  Peo.,  56  111.  365,  8  AmR 
690;  Atkinson,  etc..  R.  Co.  v.  Bump, 
60  111.  A.  444;  St.  Louis,  etc.,  R.  Co. 
v.  Hill,  14  111.  A.  679;  Michigan  Cent. 
R.  Co.  v.  Chicago,  etc.,  R.  Co.,  1  111. 
A.   399. 

Ind. — Western  Union  Tel.  Co.  v. 
State.  166  Ind.  492.  76  NE  100,  3 
LRANS  153,  6  AnnCas  880;  Chicago, 
etc.,  R.  Co.  v.  Wolcott,  141  Ind.  267, 
39  NE  451,  50  AmSR  320;  Louisville, 
etc..  R.  Co.  v.  Wilson,  132  Ind.  617, 
32  NE  811,  18  LRA  105  and  note; 
Pittsburgh,  etc.,  R.  Co.  v.  Wood,  45 
Ind.  A.  1.  84   NE  1009,   88  NE  709. 

Kan. — Missouri,  etc..  R.  Co.  v.  New 
Era  Milling  Co..  79  Kan.  435,  100  P 
273 

ky. — Louisville,  etc.,  R.  Co.  v. 
Higdon,  149  Ky.  321,  148  SW  26; 
Crescent  Coal  Co.  v.  Louisville,  etc., 
R.  Co.,  143  Ky.  73,  135  SW  768,  33 
LRANS  442;  Louisville,  etc.,  R.  Co. 
v.  Central  Stock  Yards  Co.,  133  Ky. 
148,  97  SW  778,  30  KyL  18;  Louis- 
ville, etc.,  R.  Co.  v.  Queen  City  Coal 
Co..  13  KyL  832. 

Me. — Johnson  v.  New  York,  etc., 
R.  Co.,  Ill  Me.  263,  "88  A  988;  New 
England  Express  Co.  v.  Maine  Cent. 
R.  Co.,  57  Me.  188.  2  AmR  31. 

Mass. — Commonwealth  v.  Mixer, 
207  Mass.  141,  145,  93  NE  249,  31 
LRANS  467,  20  AnnCas  1162  [cit 
Cyc]. 

Minn. — Sullivan  v.  Minneapolis, 
etc.,  R.  Co..  121  Minn.  488,  142  NW 
3,  46  LRANS  612;  Banner  Grain  Co. 
v.  Great  Northern  R.  Co.,  119  Minn. 
68.   137   NW  161,  41   LRANS  678. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co..  52  N.  H.  430,  13  AmR  72. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Co.,  37  N.  J.  L.  531,  18  AmR  754. 

N.  Y. — Windsor  v.  New  York  Cent, 
etc..  R.  Co.,  82  Misc.  38,  143  NYS  646; 
Magnus  v.  Piatt,  62  Misc.  499.  115 
NYS   824. 

N.  C. — Hilton  Lumber  Co.  v.  At- 
lantic Coast  Line  R.  Co.,' 141  N.  C. 
171,   53    SE   823,   6   LRANS    225. 

Oh. — Toledo,  etc.,  R.  Co.  v.  Wren, 
78  Oh.  St.  137.  84   NE  785. 

Pa. — Borda  v.  Philadelphia,  etc.,  R. 
Co.,  141  Pa.  484.  21  A  665;  Shipper 
v.  Pennsylvania  R.  Co.,  47  Pa.  338; 
Sandford  v.  Catawlssa,  etc.,  R.  Co., 
24  Pa.  378,  64  AmD  667  and  note; 
Wright  v.  Baltimore,  etc.,  R.  Co.,  32 
Pa.  Super.  5. 

Teiui. — Dunlap  Lumber  Co.  v. 
•  Nashville,  etc..  R.  Co.,  129  Tenn.  163, 
165  SW  224;  Memphis  News  Pub.  Co. 
v.  Southern  R.  Co..  110  Tenn.  684, 
75  SW  941,  63  LRA  150;  Ragan  v. 
Aiken.  9  Lea  609,  42  AmR  684;  Mor- 
gan v.  Cincinnati,  etc.,  R.  Co.,  4  Tenn. 
Civ.  A.  491. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith,  63  Tex.  322;  Galveston  Cham- 
ber of  Commerce  v.  State  R.  Commn., 
(Civ.  A.)  137  SW  737  Irev  on  other 
grounds   105   Tex.    101,    145   SW   573]. 

Va. — Western  Union  Tel.  Co.  v. 
Reynolds,   77   Va.   173,   46   AmR   715. 

Wash.— Chas.  H.  Lilly  Co.  v. 
Northern  Pac.  R.  Co.,  64  Wash.  589. 
117  P  401;  State  v.  Lewis  County 
Super.  Ct,,  60  Wash.  193,  110  P  1017. 

Wis. — Ayres  v.  Chicago,  etc.,  R. 
Co.,  71  Wis.  372.  37  NW  482,  5  AmSR 
226. 

[a]  Season  for  rule.— (1)  The  defi- 
nition    of    a    common     carrier    "ex- 


cludes the  Idea  of  the  right  to  grant 
monopolies  or  to  give  special  and  un- 
equal preferences.  It  implies  indif- 
ference as  to  whom  they  may  serve, 
and  an  equal  readiness  to  serve  all 
who  may  apply,  and  in  the  order  of 
their  application."  New  England 
Express  Co.  v.  Maine  Cent.  R.  Co.. 
67  Me.  188,  196,  2  AmR  31'  [quot 
with  appr  McDuffee  v.  Portland,  etc.. 
R.  Co.,  62  N.  H.  430.  439.  13  AmR 
721.  (2)  "His  service  would  not  be 
public,  if,  out  of  the  persons  and 
things  in  his  line  of  business,  he 
could  arbitrarily  select  whom  and 
what  he  would  carry.  Such  a  power 
of  arbitrary  selection  would  destroy 
the  public  character  of  his  employ- 
ment, and  the  rights  which  the  pub- 
lic acquired  when  he  volunteered  in 
the  public  service  of  common-carrier 
transportation.  With  such  a  power, 
he  would  be  a  carrier, — a  special, 
private  carrier,  but  not  a  common, 
public  one."  McDuffee  v.  Portland, 
etc.,  R.  Co..  62  N.  H.  430.  448.  13 
AmR  72.  (3)  "The  rights  to  build 
and  use  a  railway,  and  to  charge 
and  take  tolls  and  fares.  These  pre- 
rogatives are  grants  from  the  gov- 
ernment, and  public  utility  is  the 
consideration  for  them.  Although  in 
the  hands  of  a  private  corporation 
they  are  still  sovereign  franchises, 
and  must  be  used  and  treated  as 
such,  they  must  be  held  in  trust  for 
the  general  good."    State  v.  Republi- 


can Valley 


Co.,  17  Nebr.  647.  669, 


24  NW  329,  52  AmR  424.      (4)   It  Is 
of   great    importance   to   the   general 

?ubllc  that  there  be  no  undue  relaxa- 
lon  of  the  rule  against  discrimina- 
tion, for,  exercising,  as  they  practi- 
cally do,  a  monopoly  of  transporta- 
tion on  their  roads,  railroad  man- 
agers have  In  their  hands  a  tremen- 
dous power  to  enrich  one  man  anS 
ruin  another.  Borda  v.  Philadelphia, 
etc..   R.   Co.,   141   Pa.   484,   21    A   665. 

[b]  It  is  the  specific  duty  of  car- 
riers to  serve  all  alike, — Favors  and 
preferences  are  to  be  avoided.  A 
common  carrier  cannot  carry  for  one 
and  refuse  to  carry  for  another.  A 
railroad  is  without  right  to  grant 
privileges  where  the  public  1b  con- 
cerned. Cumberland  Tel.,  etc.,  Co.  v. 
Texas,  etc.,  R.  Co.,  62  La.  Ann.  1850, 
28  S  284 

[c]  Bui*  applied. — One  railroad 
company  Is  not  justified  in  refusing 
to  permit  the  owner  of  a  coal  mine 
to  ship  coal  over  Its  road  because 
such  owner  also  ships  coal  from  the 
same  mine  over  the  road  of  another 
railroad  company.  It  is  the  duty  of 
a  railroad  company  to  carry  any 
freight  that  is  offered,  provided  its 
legal  charges  for  such  carriage  are 
paid.  Chicago,  etc.,  R.  Co.  v.  Suffern, 
129  111.  274,  287.  21  NE  824. 

[d]  Under  a  Texas  statute,  appar- 
ently stating  the  common-law  rule, 
it  is  held  that  a  carrier  is  liable  tor 
receiving  the  goods  of  one  shipper 
after  rejecting  those  of  a  prior  ap- 
plicant. Houston,  etc.,  R.  Co.  v. 
Smith,  63  Tex.  322: 

99.  Crescent  Coal  Co.  v.  Louis- 
ville, etc.,  R.  Co..  143  Ky.  73,  135  SW 
768.  See  Wright  v.  Baltimore,  etc., 
R.  Co.,  32  Pa.  Super.  5  (holding  that 
a  transportation  company  may  not 
discriminate  in  favor  of  particular 
persons  or  companies  merely  because 
they  have  been  engaged  in  business 
for  a  longer  time  than  other  com- 
panies). 

1.  Missouri,  etc.,  R.  Co.  v.  New 
Era  Milling  Co..  79  Kan.  435.  100  P 
273.     And    see    cases   supra   note    98. 

3.  See  constitutional  and  statu- 
tory provisions;  and  Southern  R.  Co. 
v.  Prescott.  240  U.  S.  632,  36  SCt 
469;  Interstate  Commerce  Commn.  v. 
Baltimore,  etc..  R.  Co..  145  U.  S.  268, 
12   SCt   844,   36   L.   ed.   699;   Bras  v. 


McConnell,  114  Iowa  401.  87  NW  2»0; 
State  v.  Missouri  Pac.  R.  Co..  2} 
Nebr.  660,  45  NW  785;  State  v.  Re- 
publican Valley  R.  Co.,  17  Nebr.  647. 
24  NW  329,  62  AmR  424;  Johnson 
Coal  Mln.  Co.  v.  Hocking  Valley  R. 
Co..  14  OhNP  209  (holding  that  the 
statute  requiring  all  railroad  com- 
panies to  extend  equal  opportunities 
and  facilities  to  all  persons  receiving 
or  shipping  freight  is  only  declara- 
tory of  the  common  law  applicable 
to  the  same  subjects  and  confers  no 
new  rights);  Dunlap  Lumber  Cb.  v. 
Nashville,  etc.,  R.  Co.,  129  Tenn.  163. 
180,  165  SW  224  (where  the  court 
said:  "[The  statutes]  merely  define 
the  common-law  duty  of  public  car- 
riers to  serve  equally  and  alike  all 
shippers-who  pay  reasonable  charges 
for  services  required  and  comply 
with  the  carriers  reasonable  regula- 
tions to  enable  It  to  perform  Its 
functions  as  such");  Memphis  News 
Pub.  Co.  v.  Southern  R.  Co.,  110  Tenn. 
684,  75  SW  941,  63  LRA  160;  State 
v.  Central  Vermont  R.  Co..  81  Vt 
463.  71  A  194,  130  AmSR  1065;  Min- 
neapolis, etc.,  R.  Co.  v.  Menasha 
Wooden  Ware  Co.,  169  Wis.  130.  150 
NW  411,  LRA1915F  732;  Bannatyne 
v.  Great  Southern,  etc.,  R.  Co..  12  R 
&  Can.  Tr.  Cas.  105.  See  also  supra 
§   746. 

"Discrimination  Is  a  more  danger- 
ous power  than  high  rates — if  the 
latter  Is  charged  Impartially  to  all. 
Hence  the  statutes  of  Cqngress  and 
of  the  State,  while  leaving  the  fixing 
of  rates  in  the  hands  of  commissions, 
have  directly  and  strictly  forbidden, 
under  penalties,  any  discrimination." 
Hilton  Lumber  Co.  v.  Atlantic  Coast 
Line  R.  Co.,  136  N.  C.  479,  482,  41 
SE  813,  1  AnnCas  62, 

[a]  Purpose  of  legislation.— (1) 
The  purpose  of  the  Interstate  Com- 
merce Act  Is  to  Insure,  not  only  an 
equality  of  rates,  but  also  an  equal- 
ity of  privileges,  to  all  shippers.  Its 
manifest  purpose  Is  to  close  the 
doors  against  all  preferences  or  dis- 
crimination directly  or  Indirectly. 
U.  S.  v.  Union  Stock  Yard,  etc.,  Co., 
226  U.  S.  286,  33  SCt  83,  67  L  ed. 
226;  Chicago,  etc.,  R  Co.  v.  Kirby. 
225  U.  S.  155,  32  SCt  648.  56  L.  ed. 
1033,  AnnCasl914A  601;  Louisville, 
etc..  R.  Co.  v.  Mottley,  219  U.  S.  467. 
31  SCt  265,  55  L.  ed.  297.  34  LRANS 
671;  Armour  Packing  Co.  v.  U.  S., 
209  U.  S.  66.  28  SCt  428,  62  L.  ed. 
681;  New  York,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  S. 
361.  26  SCt  272.  50  L.  ed.  616:  Winn 
v.  American  Express  Co.,  149  Iowa 
259,  128  NW  663.  (2)  "The  principal 
objects  of  the  Interstate  Commerce 
Act  were  to  secure  just  and  reason- 
able charges  for  transportation;  to 
Prohibit  unjust  discriminations  in 
he  rendition  of  like  services  under 
similar  circumstances  and  condi- 
tions; to  prevent  undue  or  unreason- 
able preferences  to  persons,  corpora- 
tions or  localities;  to  Inhibit  greater 
compensation  for  a  shorter  than  for 
a  longer  distance  over  the  same  line: 
and  to  abolish  combinations  for  the 
pooling  of  freights.  It  was  not  de- 
signed, however,  to  prevent  competi- 
tion between  different  roads,  or  to 
Interfere  with  the  customary  ar- 
rangements made  by  railway  com- 
panies for  reduced  fares  In  consid- 
eration of  Increased  mileage,  where 
such  reduction  did  not  operate  as  an 
unjust  discrimination  against  other 
persons  travelling  over  the  road.  In 
other  words.  It  was  not  Intended  to 
I  <more  the  principle  that  one  can  se'l 
at  wholesale  cheaper  than  at  retail. 
It  is  not  all  discriminations  or  pref- 
erences that  fall  within  the  inhibi- 
tion of  the  statute;  only  such  as  are 
unjust  or  unreasonable."  Interstate 
Commerce  Commn.  v.  Baltimore,  etc 


For  later  oases,  developments  and  enangws  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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very  generally  been  upheld,8  although  the  rnles 
governing  the  requisites  and  validity  of  statutes 
generally*  apply,  and  particular  statutes  have  been 
held  void,  as  for  uncertainty.5  State  legislation  in 
respect  to  discrimination  is  of  eourse  applicable  to 
intra-state  shipments  only,  -whether  in  terms  so 
limited  or  not;8  and  conversely  federal  legislation 
has  no  application  except  to  shipments  not  intra- 
state. 

[5  748]  b.  Delegation  of  Power  to  Railroad  Com- 
mission.7 The  power  which  the  government  pos- 
sesses to  prohibit  unjust  discrimination  may  be 
delegated  to  a  commission8  which  may  promulgate 
rnles  requiring  carriers  to  afford  all  persons  equal 
facilities  in  transportation  without  unjust  discrimi- 
nation;* and  it  has  been  held  that,  when  reducing 
rates  on  the  complaint  of  anyone  that  rates  be- 
tween certain  points  on  a  certain  railroad  are  too 
high,  it  may,  for  the  purpose  of  preventing  dis- 
crimination, by  its  own  acts  reduce  the  rates  on  the 
whole  line  or  system.10    In  the  exercise  of  the  power 


R.  Co.,  145  U.  S.  263,  276,  12  SCt  844, 
3*  L.  ed.  699.  (3)  It  is  the  manifest 
purpose  of  the  statutes  regulating 
Interstate  commerce  to  strike  through 
all  pretense  and  all  ingenious  de- 
vices to  the  substance  of  the  trans- 
action, and  it  Is  the  duty  of  the 
courts  to  recognise  and  carry  into 
effect  such  purpose  In  suits  for  their 
enforcement.  TJ.  S.  v.  Milwaukee 
Refrigerator  Transit  Co.,  143  Fed. 
247.  <4)  With  respect  to  service 
governed  by  the  federal  statute,  the 
parties  are  not  at  liberty  to  alter 
the  terms  as  fixed  by  the  filed  regu- 
lations. Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632,  36  SCt  469;  Atchison, 
etc.,  R.  Co.  v.  Robinson,  283  U.  S. 
173,  34  SCt  S66,  68  L.  ed.  901;  Chi- 
cago, etc.,  R.  Co.  v.  Kirby,  226  TJ.  S. 
155,  32  SCt  648,  56  L.  ed.  1038,  Ann 
Casl914A  501  and  note.  (5)  "This 
is  the  plain  purpose  of  the  statute 
in  order  to  shut  the  door  to  all  con- 
trivances in  violation  of  this  provi- 
sion against  preferences  ana  dis- 
crimination. No  carrier  may  extend 
■any  privileges  or  facilities,'  save  as 
these  have  been  duly  specified." 
Southern  R.  Co.  v.  Prescott,  240  U.  S. 
612.   638.  36  SCt  469. 

[bj  "Tli*  tread  of  all  modem 
legislation,  upon  the  part  of  the 
Legislatures  of  the  States  of  the 
Union,  as  well  as  of  that  upon  the 
part  of  the  Congress,  is  to  secure 
equal  and  just  treatment  and  facili- 
ties to  all  shippers  similarly  situ- 
ated and  to  prevent  the  giving  of 
any  preferences,  or  the  making  of 
any  discrimination  by  any  means 
whatsoever."  St.  Louis,  etc.,  R.  Co. 
v.  Dixie  Cotton  Oil  Co.,  112  Ark.  147, 
154,    165    SW    251. 

3.  TJ.  S. — Stone  v.  New  Orleans, 
etc..  R.  Co.,  116  TJ.  S.  252,  62  SCt 
349.  391,  29  L.  ed.  651;  Ex  p.  Koehler, 
23  Fed.   529. 

Fla. — State  v.  Florida  Bast  Coast 
R.  Co.,  57  Fla.  622,  49   S   43. 

111. — Illinois  Cent.  R.  Co.  v.  Peo., 
95   111.    313. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stook  Yards  Co.,  133  Ky.  148, 
97  SW  778,  30  KyL  18;  Illinois  Cent. 
R  Co.  v.  Com.,  63  SW  448,  23  KyL 
644. 

Nebr. — Anderson  v.  Chicago,  etc., 
R  Co.,  88  Nebr.  480,  129  NW  1008; 
State  v.  Martyn,  82  Nebr.  225,  117 
NW  719,  23  LRANS  217,  17  AnnCaB 
659. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Fil- 
son,  35  Okl.   89,   128  F  298. 

Tex. — Galveston  Chamber  of  Com- 
merce ▼.  State  R.  Commn.,  (Civ.  A.) 
137  SW  737  [rev  on  other  grounds 
105  Tex.   101,  146  SW  573]. 

4.  See  Statutes  [36  Cyo  942  et 
sea]. 

8.  Com.  v.  Louisville,  etc.,  R.  Co., 
4«  SW  700.  701,  20  KyL  491  (holding 
that  St.  |  818,  providing  that  It  shall 
be  unlawful  for  any  corporation  to 
make  or  give    "any  undue  or  unrea- 


sonable preference  or  advantage"  to 
any  particular  person  or  locality,  or 
any  particular  description  of  traffic, 
In  the  transportation  of  a  like  kind 
of  traffic,  Is  void  for  uncertainty; 
the  court  said:  "It  seems  to  us  the 
opinion  of  this  court  in  the  case, 
Louisville,  etc.,  R.  Co.  v.  Com.,  99 
Ky.  132,  35  SW  129,  18  KyL  42,  59 
AmSR  457,  33  LRA  209  and  note,  Is 
decisive  of  this;  for  "undue  or  un- 
reasonable preference  or  advantage 
to  any  particular  person  or  locality' 
is  Just  as  Indefinite  and  uncertain  as 
the  pharse  'just  and  reasonable  rate 
of  toll  or  compensation'  "). 

6.  Wabash,  etc.,  R.  Oo.  v.  Illinois, 
118  TJ.  S.  557.  7  SCt  4,  30  L.  ed.  244; 
Central  of  Georgia  R.  Co.  v.  Augusta 
Brokerage  Co.,  122  6a.  646,  60  SE 
473.  69  LRA  119;  Seawell  v.  Kansas 
City.  etc..  R.  Co.,  119  Mo.  222,  24  SW 
1002;  Steel  v.  St.  Louis,  etc.,  R.  Co., 
165  Mo.  A  311,  147  SW  217:  Fielder 
v.  Missouri,  etc.,  R.  Co.,  92  Tex.  176, 
46  SW  633  [alt  (Civ.  A.)  42  SW  362]. 
Compare  Peo.  v.  Wabash,  etc.,  R.  Co., 
104  111.  476.  In  this  case  which  was 
decided  before  the  enactment  of  the 
Interstate  Commerce- Act  an  Illinois 
railroad  corporation  charged  more 
for  carrying  the  same  class  of 
freight  from  Gllman  to  New  York 
than  from  Peoria  to  New  York,  al- 
though Gllman  was  nearer  to  New 
York  than  Peoria,  and  it  was  held 
that  the  act  of  1874  prohibiting  dis- 
crimination In  charges,  applied  to 
cases  where  the  freight  was  carried 
to  points  beyond  the  state  limits. 

'In  other  words,  while  these  stat- 
utes may  be  sued  upon  and  enforced 
with  respect  to  infringements  theret- 
of  pertaining  to  the  transportation 
of  goods  begun  and  ended  within  the 
limits  of  the  state  and  disconnected 
with  any  carriage  outside  of  the 
state,  they  are  without  Influence 
whatever  touching  the  subject-mat- 
ter when  the  undue  preference  re- 
lates to  the  transmission  of  property 
from  a  point  in  one  state  to  a  point 
in  another."  Steel  v.  .St.  Louis,  etc., 
R.  Co.,  166  Mo.  A.  311,  317,  147  SW 
217. 

[a]  For  example,  a  statute  pro- 
viding that.  If  any  railroad  subject 
to  the  act  unjustly  discriminates 
against  a  person,  it  shall  be  liable  to 
the  one  Injured  thereby  for  a  certain 
penalty.  Is  not  applicable  to  dis- 
criminations as  to  the  delivery  of 
freight  shipped  from  another  state, 
art  4680  providing  that  the  act  shall 
apply  to  and  affect  the  transporta- 
tion of  freight  and  cars  only  "be- 
tween points  within  the  state." 
Fielder  v.  Missouri,  etc.,  R.  Co.,  92 
Tox.  176,  46  SW  633  [aft  (Civ.  A.) 
42   SW   362]. 

7.  Delegation  of  power  in  -general 
see  supra  5  39. 

8.  Augusta  Brokerage  Co.  v.  Cen- 
tral of  Georgia  R.  Co..  121  Ga.  48, 
48   SE   714;   Chicago,   etc,  R.   Co.   v. 


conferred  on  the  commission  to  correct  abuses  and 
prevent  unjust  discriminations,  the  commission  of 
course  cannot  make  rates  which  are  unjustly  dis- 
criminatory, and  which  permit  a  carrier  to  charge 
one  person  for  a  service  a  compensation  greater  or 
less  than  it  charges  any  other  person  for  a  like 
service,  or  to  give  undue  preference  to  any  par- 
ticular person  or  locality;"  and  the  fact  that  a 
locality  discriminated  against,  possesses  superior 
natural  advantages  which  offset  the  discrimination 
makes  no  difference.11  The  question  as  to  what  con- 
stitutes an  unjust  discrimination  is.  one  of  fact 
within  the  discretion  of  the  railroad  commission  to 
the  extent  of  making  any  rate  fixed  by  it  a  legal 
rate  until  otherwise  determined  by  judicial  action.18 
[$  749]  S.  Only  Unjust  Discrimination  Prohibited. 
At  common  law  only  unjust  discrimination  by  car- 
riers is  condemned.14  So  the  constitutional  and 
statutory  provisions  of  the  state  and  federal  gov- 
ernments prohibiting  discrimination  are  very  gen- 
erally held  to  prohibit  only  unjust  discrimination.1* 

Filson.  35  Okl.  89,  128  P  298;  Galves- 
ton Chamber  of  Commerce  v.  State 
R.  Commn.,  (Tex.  Civ.  A.)  137  SW 
737  [rev  on  other  grounds  106  Tex. 
101,   146   SW   573]. 

S>.  Augusta  Brokerage  Co.  v.  Cen- 
tral of  Georgia  R.  Co.,  121  Ga.  48, 
48   SE  714. 

10.  Steenerson  v.  Great  Northern 
R.  Co.,  69  Minn.  353,  372,  72  NW  713 
(where  the  court  said:  "The  statute 
which  makes  it  the  duty  of  the  com- 
mission to  prevent  discrimination, 
when  complained  of,  clearly  Intends 
that  the  commission  shall  not  Itself 
create  such  discrimination.  And,  In 
order  to  avoid  doing  so  when  reduc- 
ing the  rates  complained  of,  it  may 
be  necessary  to  reduce  rates  between' 
all  other  points  on  the  line  or  sys- 
tem"). ■ 

11.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex.  Civ. 
A)     137     SW     787     [rev     on     other 

grounds  105  Tex.  101,  145  SW  673]; 
tate  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  61  Tex.  Civ.  A. 
476,   115   SW   94. 

12.  State  R.  Commn.  v.  Galveston 
Chamber  of  Commerce,  61  Tex.  Civ. 
A.   476,  116  SW  94. 

13.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex.  Civ, 
A.)  137  SW  737  [rev  on  other 
grounds  106  Tex.  101,  146  SW  673]; 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  51  Tex.  Civ.  A. 
476.  115   SW  94. 

14.  Ind. — Cleveland,  etc.,  R.  Co.  v. 
Closser,  126  Ind.  348,  26  NE  159,  22 
AmSR  593,  9  LRA  764. 

Mo. — McGrew  v.  Missouri  Pac.  R. 
Co.,  230   Mo.   496,   132   SW  1076. 

Vt. — State  v.  Central  Vermont  R. 
Co..  81  Vt.  463,  71  A  194.  130  AmSR 
1065. 

Can. — Culver  v.  Lester,  37  CanLJ 
421. 

Ont. — Johnson  v.  Dominion  Ex- 
press Co.,  28  Ont.   203. 

Que. — Kennedy  v.  Quebec,  etc.,  R. 
Co.,  21  Que.  K.  B.  86.  14  CanRCas  161. 

"At  common  law  a  common  carrier 
of  freight  was  not  bound  to  treat  all 
shippers  alike.  W  was  only  bound 
to  carry  for  every  shipper  at  a  rea- 
sonable rate.  It  might  favor  any 
particular  shipper  or  class  of  ship- 
pers where  the  circumstances  of  the 
case  warranted  a  distinction,  as 
where  the  preferred  shipper  or  class 
offered  goods  In  large  quantities  or 
under  such  conditions  that  they 
could  be  transported  at  less  ex- 
pense." State  v.  Central  Vermont  R. 
Co.,  81  Vt.  463,  466,  71  A  194.  130 
AmSR  1065   [clt  Cyc]. 

15.  TJ.  S. — Interstate  Commerce 
Commn.  v.  Detroit,  etc..  R.  Co.,  167 
TJ.  S.  633.  17  SCt  986,  42  L.  ed.  306; 
Interstate  Commerce  Commn.  v.  Bal- 
timore, etc..  R.  Co.,  146  TJ.  S.  263.  12 
SCt  844,  36  L.  ed.  699;  Union  Pac. 
R.  Co.  v.  Updike  Grain  Co.,  178  Fed. 
223,  101   CCA  583   [aff  222  U.  S.  215. 
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And  the  fact  that  the  statute  omits  the  word  "un- 
just" makes  no  difference;  the  word  "discrimina- 
tion" implies  an  unjust  or  unfair  distinction.1*  To 
constitute  an  actionable  discrimination,  the  law 
contemplates  an  undue  preference,  some  undue  or 
unjust  or  unreasonable  discrimination.17  Mere 
inequality  of  freight  charges  does  not  of  itself 
amount  to  unjust  discrimination  unless  the  con- 
tracts and  circumstances  are  identical  or  similar.11 
There  can  be  no  actionable  discrimination  between 
those  whose  situations  and  relations  to  the  carrier 
with  reference  to  the  commodity  to  be  shipped  are 
so  different  as  to  justify  or  demand  a  difference  in 
treatment.19  The  full  measure  of  the  duty  of  the 
carrier  is  to  furnish  equal  facilities  to  all  persons 
similarly  situated.20  Application  of  these  rules  to 
particular  classes  of  cases  will  be  found  in  subse- 
quent sections.21 

[f  750]  0.  Offer  of  Discrimination  Not  a  Viola- 
tion of  Interstate  Commerce  Act.  Actual  discrimi- 
nation in  rates  charged  is  necessary  to  constitute  a 
violation  of  the  Interstate  Commerce  Act;  the  mere 
making  or  offering  of  a  discriminating  rate,  under 
which  it  is  not  shown  that  any  shipment  was  ever 
made,  constitutes  no  legal  injury  to  a  shipper  who 
is  charged  a  higher  rate.22 

32  SCt  39,  66  L  ed.  171]  (holding 
that  the  Interstate  Commerce  Act 
[34  U.  S.  St.  at  L.  684  c  3591]  does 
not  prohibit  the  giving  of  all  pref- 
erences and  advantages,  but  pro- 
hibits only  those  that  are  undue  and 
unreasonable);  Peavey  v.  Union  Pac. 
R.  Co..  176  Fed.  409  [mod  222  U.  S. 
42,  32  SCt  22,  66  L.  ed.  83];  Davis 
Hotel  Co.  v.  PUtt,  172  Fed.  776 
(holding  that  discrimination  by  a 
carrier  against  a  particular  commod- 
ity is  not  necessarily  Illegal  If  rea- 
sonable grounds  therefor  can  be 
shown):  Gamble-Robinson  Commn. 
Co.  v.  Chicago,  etc.,  R.  Co.,  168  Fed. 
161,  94  CCA  217,  21  LRANS  982,  16 
AnnCas  613;  U.  S.  v.  Wells-Fargo 
Express  Co.,  161  Fed.  606  [aft  212 
U.  S.  622.  29  SCt  315.  53  L.  ed.  6S51: 
U.  8.  v.  Oregon  R.,  etc.,  Co.,  159  Fed. 
975;  Interstate  Commerce  Commn.  v. 
Chicago  Great  Western  R  Co.,  141 
Fed.  1003  [aft  209  U.  S.  108,  28  SCt 
493,  62  L.  ed.  706];  U.  S.  v.  Chicago, 
eta.  R.  Co..  127  Fed.  786,  62  CCA  485; 


Oregon  Short  Line,  etc.,  R.  Co.  v. 
Northern  Pac.  R.  Co.,  61  Fed.  168, 
159,  161.  162.  9  CCA  409.  410,  412, 
418  [aft  61  Fed.  465,  466,  467,  472,  473]. 

Ark. — Choctaw,  eta,  R.  Co.  v. 
State,73  Ark.  873,  84  SW  602.  92  SW  26. 

Fla. — State  v.  Florida  East  Coast 
R.  Co.,   64   Fla.  112,  69  S   386. 

111.— Chicago,  etc.,  R.  Co.  v.  Peo., 
67  111.  11.  23,  16  AmR  599  (holding 
that  the  power  of  the  legislature  Is 
by  Implication  restrained  to  the  pro- 
"  hlbltlon  of  those  discriminations 
which  are  unjust  by  a  provision  of 
the  constitution  that  "the  General 
Assembly  shall  pass  laws  to  correct 
abuses  and  prevent  unjust  discrimi- 
nation and  extortion  In  the  rates  of 
freight  and  passenger  tariffs  on  the 
different  roads  In  the  state,  and  en- 
force such  laws  by  adequate  penal- 
ties, to  the  extent,  If  necessary  for 
that  purpose,  of  forfeiture  of  their 
property  or  franchises"). 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Mitchell,  175  Ind.  196,  91  NE  735,  93 
NE  996  (holding  that  the  Interstate 
Commerce  Act  allows  differential  and 
discriminative  rates  so  long  as  they 
are  not  unjust  or  do  not  operate  un- 
fairly, and  the  essence  of  the  act  is 
thait,  whatever  the  rate  Is,  It  shall 
be  the  same  to  all  persons  similarly 
situated). 

Ky. — Com.  v.  Chesapeake,  etc.,  R. 
Co.,  72  SW  758,  24  KyL  1887;  Louis- 
ville, etc.,  R.  Co.  v.  Com.,  104  Ky. 
35.  46  SW  207,  20  KyL  371  (holding 
that  Const.  I  196,  providing  that 
"transportation    of   freight   and   pas- 


sengers by  railroad,  steamboat,  or 
other  common  carrier  shall  be  so 
regulated  by  general  law  as  to  pre- 
vent unjust  discrimination,"  author- 
izes the  legislature  to  prescribe  other 
circumstances  and  conditions  than 
those  prescribed  In  Const.  I  216,  In 
which  carriers  may  discriminate  in 
respect  to  charges  for  transporta- 
tion, being  a  recognition  of  the  Jus- 
tice of  authorising  discrimination 
deemed  Just). 

Miss. — Laurel  Cotton  Mills  v. 
Gulf,  etc.,  R.  Co.,  84  Miss.  839,  37 
S   134,   66   LRA   483. 

Tex. — Texas,  etc.,  R.  Co.  v.  Langs- 
dale,    (Civ.   A.)    30   SW   681. 

Vt. — State  v.  Central  Vermont  R. 
Co.,  81  Vt.  463,  71  A  194.  130  AmSR 
1066  (holding  that  Acts  [1882]  p  47 
No.  36  [Vt.  St.  3902-3904]  requiring 
railroads  to  give  all  persons  "reason- 
able and  equal  terms  .  facili- 
ties and  accommodations"  for  the 
transportation  of  freight,  etc.,  must 
be  construed  In  the  light  of  Acts 
[1882]  p  47  No.  37  [Vt.  St.  3896] 
authorising  a  railroad  corporation  to 
establish  rates,  etc.,  and  when  so 
done,  it  requires  a  railroad  corpora- 
tion to  make  rates  reasonable  and 
equal  as  required  by  the  common 
law,  and  it  Is  but' declaratory  of  the 
common  law  defining  the  righto  and 
obligations  of  carriers). 

16.  U.  S.  v.  Wells-Fargo  Express 
Co.,  161  Fed.  606  [aft  212  U.  S.  622, 
29  SCt  316,  53  L.  ed.  635].  And  see 
Missouri,  etc.,  R.  Co.  v.  Thompson,  55 
Tex.  Civ.  A  12,  118  SW  618  [rev  on 
other  grounds  126  SW  257]  (where  It 
was  said  that  the  term  "discrimina- 
tion," used  In  a  statute  in  its  ordi- 
nary acceptation  as  meaning  a  de- 
livery showing  a  preference  for  or 
against  a  shipper  In  the  performance 
of  any  act  essential  to  the  comple- 
tion of  that  service  Is  synonymous 
with  "delay"  as  used  In  the  statute). 

17.  Choctaw,  etc-  R.  Co.  v.  State, 
73  Ark.  373.  84  SW  602,  92  SW  26; 
Wynn  v.  Wabash  R.  Co.,  Ill  Mo.  A. 
642,  86  SW  562. 

18.  Roberts  v.  Philadelphia,  etc., 
R.  Co..  22  Pa.  Dlst.  936. 

18.  U.  S.  v.  Oregon  R.,  etc.,  Co., 
159  Fed.  976;  Choctaw,  etc..  R.  Co.  v. 
State.  73  Ark,  373,  84  SW  602,  92 
SW   26. 

"To  constitute  actionable  discrimi- 
nation in  the  matter  of  falling 
to  furnish  transportation  facilities 
there  must  be  some  undue  or  unjust 
preference,  something  In  the  facts 
tending  to  show  that  the  conduct  of 
the   carrier   was   superinduced   by   a 


[$  751]  D.  Who  Are  Amenable  to  Law  against 
Discrimination.  All  common  carriers  whether  by 
land  or  water  are  amenable  to  the  law  against 
unjust  discrimination.22  Statutory  prohibitions  of 
course  apply  only  to  the  designated  carriers.1* 
Where  two  or  more  carriers  owning  connecting 
lines  of  road  voluntarily  unite  in  a  joint  through 
tariff,  they  virtually  form  for  the  connected  roads 
a  new  and  independent  line,  and  as  such  become 
subject  to  the  law  against  unreasonable  discrimina- 
tion.28 And  an  initial  carrier  which  has  become  a 
party  to  a  joint  through  rate  for  the  transportation 
of  property  over  its  own  and  connecting  lines  be- 
tween two  points  in  different  states,  which  rate  has 
been  filed  and  published  as  required  by  the  act,  can- 
not lawfully  transport  property  between  such  points 
at  a  less  and  unpublished  rate  over  another  route 
and  with  different  connections.28  But  a  connecting 
carrier  which  takes  the  cars  as  they  are  delivered  to 
it  by  the  initial  carrier  is  not  liable  for  a  discrimina- 
tion in  favor  of  shippers  of  products  in  tank  can 
and  against  shippers  of  the  same  products  in  barrels, 
which  may  be  practiced  by  the  initial  carrier, 
merely  because  the  connecting  carrier  has  partici- 
pated in  the  adoption  of  a  joint  through  rate  for 
barrel  shipments,  which  is  in  itself  reasonable." 

desire  to  favor  one  shipper  over  an- 
other, to  give  an  unjust  preference 
to  one  over  the  other,  and  thereby  to 
attempt  to  create  a  monopoly — to 
"pull  down  one  man's  business  while 
building  up  another's.'  But  If  the 
facts  show  that  'those  who  are  in 
substantially  the  same  situation  with 
reference  to  the  carrier  are  treated 
with  the  same  consideration  and  ac- 
corded the  same  privileges,  there  can 
be  no  actionable  discrimination.'  "  St 
Louis  Southwestern  R.  Co.  v.  Clay 
County  Gin  Co.,  77  Ark.  867,  363,  9t 
SW  631. 

00.  St.  Louis,  etc.,  R.  Co.  v.  Dixie 
Cotton  Oil  Co.,112  Ark.  147.166  8W  251. 

"Railway  companies  are  only 
bound  to  give  the  same  terms  to  all 

Sersons  alike  under  the  same  con- 
Itlons  and  circumstances,  and  .  .  . 
any  fact  which  produces  an  Inequal- 
ity of  condition  and  a  change  of 
circumstances  justifies  an  inequality 
of  charge."  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co., 
145  U.  S.  263,  288,  12  SCt  844.  36  L. 
ed.  699. 

81.    See  Infra  I  761  et  seq. 

88.  Lehigh  Valley  R.  Co.  ▼. 
Ralney,  112  Fed.  487.     See  Taylor  v. 


Metropolitan  R.  Co.,  [1906]  2KB. 
55  (where  It  was  held  that,  where  a 
person  alleges  that  a  railroad  com- 
pany has  charged  him  a  rate  for 
goods  which  Is  higher  than  that 
charged  to  another  person  In  respect 
of  goods  of  the  same  description, 
contrary  to  I  90  of  the  Railway 
Clauses  Act  [1845],  he  must  show 
that  the  goods  of  that  other  person 
have  actually  been  carried  by  the 
company  at  the  lower  rate,  and  It  Is 
not  sufficient  to  show  that  the  com- 
pany has  advertised  such  a  rate  in 
their  books). 

83.  See  supra   I!    746-748. 

84.  See  statutory   provisions. 

SB.  Cincinnati,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  162  U.S. 
184,  16  SCt  700,  40  L.  ed.  935  faff 
9  CCA  689  mem  (rev  56  Fed.  925) 1; 
U.  S.  v.  Vacuum  Oil  Co.,  153  Fid. 
698;  Chicago,  etc.,  R.  Co.  v.  Osborne, 
52  Fed.  912,  3  CCA  347;  Blair  v. 
Sioux  City,  etc.,  R.  Co.,  109  Iowa 
389,  80  NW  673;  Blair  v.  Sioux  Citr. 
etc.,  R.  Co.,  (Iowa)  73  NW  1053. 

86.  U.  S.  v.  Vacuum  Oil  Co.,  158 
Fed.  698. 

87.  Penn.  Refining  Co.  v.  Western 
New  York,  etc..  R.  Co..  208  U.  8.  248, 
28  SCt  268,  62  L.  ed.  456  [aff  13T 
Fed.  343,  70  CCA  23]  (holding  that 
this  Is  so  notwithstanding  a  pro- 
vision   of    the    Interstate    Commerce 
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Companies  encaged  in  switching.  A  railroad 
company  holding  itself  oat  to  the  public  as  ready 
to  do  switching,  which  requires  it  to  have  its  own 
rails  and  right  of  way,  and  to  go  on  the  rails  and 
right  of  way  of  another  company  with  which  it  has 
no  express  contract  relating  either  to  compensation 
for  switching  or  to  track  rights,  is  a  common  car- 
rier, and  as  such  must  switch  cars  without  discrimi- 
nation against  a  disfavored  shipper.28 

[T  752]  E.  In  Whose  Favor  Law  against  Discrimi- 
nation Operative— 1.  Shippers.  Primarily  the  rule 
against  unjust  discrimination  is  intended  for  the 
protection  of  shippers." 

[J  753]  2.  Localities.10'  The  rule  both  at  common 
law  and  under  statutes  prohibiting  unjust  discrimi- 
nation is  that  common  carriers  must  not  unjustly 
discriminate  in  favor  of  the  business  of  one  locality 
or  station  to  the  disadvantage  of  other  localities  or 
stations.*1  But  neither  at  common  law  nor  under 
the  statutes,  state  or  federal,  is  the  carrier  pro- 
hibited from  giving  a  preference  or  advantage,  or 
from  discriminating  between  localities,  provided 
such  preference,  advantage,  or  discrimination  is  not 
unreasonable.32  The  rule  was  not  intended  to  re- 
quire that  precisely  the  same  accommodation  should 
be  made  for  freight  traffic  at  every  station  on  a  line 
of  road,  irrespective  of  its  site  or  importance.3*  But 
it  is  no  justification  for  discriminating  in  favor  of 
one  locality  and  against  another  that  the  latter  is 


possessed  of  greater  natural  advantages  than  the 
former.*4  Nor  is  a  carrier  justified  in  discrimi- 
nating in  favor  of  one  locality  to  the  disadvantage 
of  another  because  of  the  fact  that  the  former  has 
made  subscriptions  in  aid  of  building  its  road.**  A 
carrier  cannot,  with  the  purpose  of  building  up  a 
port  on  its  own  line  at  the  expense  of  another  on  a 
rival  road,  adopt  rates  unreasonable  in  themselves, 
nor  which  are  unduly  preferential  to  its  own  port 
and  unduly  prejudicial  to  the  other  or  to  the  pub- 
lic.** Where  no  undue  discrimination  by  defendant 
carrier  against  the  shipper  or  the  locality  of  its 
plant  is  found,  and  the  community  declared  to  be 
prejudiced  by  the  established  conditions  has  not 
complained  and  is  not  a  party  to  the  proceeding, 
and  the  rate  complained  of  is  intrinsically  reason- 
able, the  mere  fact  that  other  carriers  have  adopted 
a  lower  schedule  from  the  shipper's  district  to 
points  other  than  the  one  designated  affords  no 
foundation  for  a  finding  by  the  interstate  commerce 
commission  that  such  rate  is  unreasonable  and  dis- 
criminatory as  matter  of  law,  and  an  order  of  the 
commission  that  defendant  desist  from  subjecting 
the  community  to  undue  prejudice  in  respect  of 
rates  should  be  enjoined.87 

[$  754]  3.  Connecting  Carriers.**  The  common- 
law  obligations  of  a  railroad  company  to  a  connect- 
ing line  are  the  same  as  to  reception,  transportation, 
and  delivery  of  freight  as  those  existing  between  a' 


Act  which  provides  that  a  carrier 
which  "shall  do,  cause  to  be  done, 
or  permit  to  be  done,  any  act,  mat- 
ter, or  thine  In  this  act  prohibited 
or  declared  to  be  unlawful '  shall  be 
liable  for  the  full  amount  of  dam- 
aces  sustained  by  one  Injured  thereby. 

SS.  Larabee  Flour  Mills  Co.  v. 
Missouri  Pac.  R  Co.,  74  Kan.  808,  88 
P  72.  Compare  Kentucky,  etc.. 
Bridge  Co.  v.  Louisville,  etc.,  R  Co., 
37  Fed.  667,  2  LRA  289  [app  dism 
149  U.  8.  777  mem.  13  SCt  1048  mem, 
17  L.  ed.  964  mem]  (where  a  bridge 
and  switching  company  was  held  not 
a  common  carrier  of  interstate  com- 
merce within  the  meaning  of  the  In- 
terstate Commerce  Act).  See  also 
supra  |  20. 

89.     See   cases  passim. 

[a]  Kb*  principal  purpose  of  the 
second  section  of  the  Interstate  Com- 
merce Just  (1)  was  to  prevent  unjust 
discrimination  In  rates  between  ship- 
pers. Interstate  Commerce  Commn. 
v.  Alabama  Midland  R  Co.,  168  U.  S. 
144.  18  SCt  45,  42  L.  ed.  414;  Wight 
r.  U.  S..  167  U.  S.  612,  17  SCt  822, 
42  L.  ed.  268;  Texas,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  162 
U.  S.  197,  16  SCt  666,  40  L.  ed.  940; 
Interstate  Commerce  Commn.  v. 
Western,  etc.,  R-  Co.,  88  Fed.  186 
Caff  93  Fed.  63.  26  CCA  217  (aft  181 
U.  S.  29,  21  SCt  512,  46  L.  ed.  729)]. 
(2)  This  section  does  not  relate  to 
preferences  as  between  localities  or 
to  preferences  in  facilities  furnished, 
except  so  far  as  the  facilities  fur- 
nished or  denied  make  the  rate  a 
discriminating  one.  Interstate  Com- 
merce Cemmn.  v.  Western,  etc.,  R. 
Co.,  supra;  U.  S.  v.  Delaware,  etc., 
R  Co.,  40  Fed.  101.  See  also  infra 
i  709  et  sea. 

30.  Discrimination  Ins 
Transportation    of    cars     see    Infra 

I   763. 
Furnishing  facilities  for  transporta- 
tion In  general  see  Infra  {762. 

31.  U.  S. — Allen  v.  Oregon  R,  etc., 
Co..   98  Fed.  16. 

Colo. — Colorado,  etc.,  R.  Co.  v. 
State  Commn..  64  Colo.  64,  129  P  506. 

111. — Chicago,  etc,  R.  Co.  v.  Peo., 
67  111.  11,  16  AmR  599. 

N.  J. — Pennsylvania  R.  Co.  v. 
Board  of  Public  Utility  Comrs.,  83 
N.  J.  L.  67,  88  A  945  [an*  87  A  801, 
84  N.  J.  L.  764.  88  A  1103]. 

Tex. — Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Civ.  A.) 
137    8W  737    [rev  on   other  grounds 


106  Tex.  101,  145  SW  5731;  State  R. 
Commn.  v.  Galveston  Chamber  of 
Commerce,  51  Tex.  Civ.  A.  476,  115 
SW   94. 

Wis. — Ayres  v.  Chicago,  etc.,  R.  Co., 
71  Wis.  372,  37  NW  432,  6  AmSR  226. 

"The  company  owes  the  same  duty 
to  shippers  at  any  one  station  as  It 
does  to  the  shippers  at  any  other 
station  of  the  same  business  Import- 
ance. ...  No  one  Btatlon,  much 
less  any  one  shipper,  has  the  right 
to  command  the  entire  resources  of 
the  company  to  the  exclusion  or 
prejudice  of  other  stations  and  other 
shippers."  Ayres  v.  Chicago,  etc.,  R 
Co.,  71  Wis.  372,  381,  37  NW  432,  5 
AmSR  226. 

39.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  SCt  45,  42  L.  ed.  414:  Inter- 
state Commerce  Commn.  v.  Chicago 
Great  Western  R.  Co.,  141  Fed.  1003 
[aC  209  U.  S.  108,  28  SCt  493,  52  L. 
ed.  705.     See  also  infra  i  760  et  se<j. 

S3.  Mlchie  v.  New  York,  etc.,  R. 
Co.,   161   Fed.   694. 

[a]  Jtnle  applied-—  (1)  A  demur- 
rage or  "car  service"  charge,  made 
by  an  interstate  railroad  company 
for  the  time  during  which  cars 
loaded  with  hay  are  left  standing 
on  Its  tracks  at  a  suburban  station 
in  Boston  after  the  expiration  of  the 
time  given  for  unloading,  is  not  dis- 
criminative within  the  meaning  of 
the  Interstate  Commerce  Act  (24  U. 
S.  St.  at  L>.  880  c  104  {  3),  because 
at  South  Boston  which  is  the  ter- 
minal of  the  road  In  the  city,  a  hay 
shed  is  provided  into  which  hay  is 
unloaded  at  the  request  of  a  con- 
signee to  the  extent  of  Its  capacity, 
and  where  it  Is  stored  at  a  somewhat 
less  rate, .the  charge  being  the  same 
at  the  two  places  where  nay  Is  left 
in  the  car.  Mlchie  v.  New  York,  etc., 
R  Co.,  151  Fed.  694.  (2)  Under  a 
statute  of  South  Dakota  which  pro- 
hibits any  common  carrier  from  giv- 
ing unreasonable  preference  and  im- 
posing unreasonable  disadvantages 
on  any  particular  locality  or  any  de- 
scription of  traffic  similarly  situ- 
ated, rules  and  practice  of  an  ex- 
press company  to  refuse  to  receive 
packages  of  money  on  the  day  pre- 
ceding that  on  which  the  only  trains 
carrying  express  matter  start  from 
places  of  tender  for  the  destination 
of  the  packages  between  six  twenty- 
nine  and  eight  A.  M.  do  not  violate 
the    section,    where    the    rules    and 


practice  are  universal,  apply  to  all 
cities  and  towns  except  certain  large 
cities,  and  apply  to  forty  cities  and 
towns  In  South  Dakota.  Piatt  v. 
Lecocq,  168  Fed.  723,  85  CCA  621, 
15    LRANS    558    [rev    150   Fed.    391]. 

84,  Interstate  Commerce  Commn. 
v.  Louisville,  etc,  R.  Co.,  73  Fed. 
409;  Vlcksburg,  etc.,  R.  Co.  v.  State 
R.  Commn.,  127  La.  747,  69  A  161; 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  105  Tex.  107,  146 
SW  673  [rev  (Civ.  A.)  137  SW  737]; 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  61  Tex.  Civ.  A. 
476.  116  SW  94  [diat  State  R 
Commn.  v.  Galveston  Chamber  of 
Commerce,  supra]. 

"We  know  of  no  rule,  however,  of 
reason  or  of  law,  which  Imposes  upon 
a  carrier  the  burden  of  compensat- 
ing, by  preferential  rates,  the  disad- 
vantage, resulting  from  unfavorable 
location,  under  which  either  a  com- 
munity or  a  particular  shipper  may 
labor.  Vlcksburg,  etc.,  R  Co.  v. 
State  R.  Commn.,  137  La.  747,  753, 
69   S    161. 

"That  rates  should  be  fixed  in  In- 
verse proportion  to  the  natural  ad- 
vantages of  competing  towns,  with 
the  view  of  equalising  'commercial 
conditions,'  as  they  are  sometimes 
described,  Is  a  proposition  unsup- 
ported by  law  and  quite  at  variance  > 
with  every  consideration  of  Justice. 
Bach  community  is  entitled  to  the 
benefits  arising  from  its  location  and 
natural  conditions,  and  the  exaction 
of  charges  unreasonable  in  them- 
selves or  relatively  unjust,  by  which 
those  benefits  are  neutralized  or  Im- 
paired, contravenes  alike  the  pro- 
visions and  the  policy  of  the  stat- 
ute." Eau  Claire  Bd.  >of  Trade  v. 
Chicago,  etc.,  R.  Co.,  5  Int.  Com. 
Commn.  264,  293  [quot  with  appr. 
State  R.  Commn.  v.  Galveston  Cham- 
ber of  Commerce,  61  Tex.  Civ.  A. 
476.  116  SW  94]. 

35.  Portland  R.,  etc.,  Co.  v.  State 
R  Commn.,  66  Or.  468,  106  P  709, 
109  P  273. 

36.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.  R.  Co..  118  Fed.  613. 

37.  Philadelphia,  etc.,  R.  Co.  v. 
U.  S..  240  U.  S.  334,  36  SCt  854  [rev 
219   Fed.   988]. 

38.  CUvtng  credit  to  some  con- 
necting carriers  and  requiring  pre- 
payment of  others  see  infra   I   773. 

■wltoh  connections  and  servloe 
see  infra  I  767y  ^.QQ^ 
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railroad  and  an  individual  shipper;3*  and  there 
must  be  no  discrimination  in  rates,  charges,'  and 
facilities  in  favor  of  one  connecting  line  or  against 
others;  equal  rates  and  facilities  for  equal  service 
must  be  given  to  all.40  But  whatever  rights  or  privi- 
leges other  than  those  belonging  to  a  natural  person 
are  claimed  by  one  railroad  company  against  a  con- 
necting company  must  be  found  either  in  the  char- 
ters of  the  company  or  arise  from  contract.41  As 
at  common  law  a  carrier  is  not  bound  to  carry 
except  on  its  own  line;  if  it  contracts  to  go  beyond, 
it  may,  in  the  absence  of  statutory  regulation,  de- 
termine for  itself  what  agencies  it  will  employ.42 
In  consequence  a  railroad  company,  by  contracting 
for  the  shipment  and  delivery  of  goods  beyond  its 
own  terminus  over  a  particular  one  of  its  connect- 
ing lines,  will  not  be  treated  as  unjustly  discrimi- 
nating against  another  connecting  line,  because  the 
first  mentioned  company  refuses  to  issue  through 
bills  of  lading  for  the  shipment  over  the  latter  of 
goods  consigned  to  the  same  point  of  destination.43 
So,  in  the  absence  of  constitutional  or  statutory 
provisions  to  the  contrary,  the  carrier  may  enter 
into  a  contract  with  one  connecting  carrier  for 
through  transportation,  through  traffic,  through 
billing,  and  for  the  division  of  through  freights, 
without  being  obligated  to  enter  into  a  similar  con- 
tract with  another  connecting  carrier.44  A  provision 
in  a  state  constitution  which  forbids  a  railroad  com- 
pany to  make  discrimination  in  rates  is  not  violated 
by  refusing  to  give  to  a  connecting  road  the  same 


arrangements  as  to  through  rates  which  are  given 
to  another  connecting  line,  unless  the  conditions  as 
to  the  service  are  substantially  alike  in  both  cases.4* 

[$  755]  4.  Telegraph  Companies.  Where  a  rail- 
road company  is  voluntarily  transporting  and  de- 
livering, between  stations  on  its  line,  employees  and 
freight  for  an  incorporated  public  telegraph  com- 
pany, and  refuses  similar  service  to  others  without 
sufficient  excuse,  it  is  guilty  of  unjust  discrimina- 
tion, and  may  be  compelled  to  perform  such  service 
for  a  reasonable  compensation  to  another  incorpo- 
rated public  telegraph  company,  although  the  serv- 
ice rendered  is  under  a  contract,  where  it  does  not 
differ  from  that  performed  for  other  shippers, 
except  as  to  delivery  between  stations.4*  A  contract 
to  perform  such  services  for  one  telegraph  company 
and  not  to  perform  simitar  services  for  another  is 
against  public  policy  and  void.4' 

[4  756]  5.  Express  Companies — a.  In  Absence  of 
Special  Statutes.  Railroad  companies  are  not  re- 
quired by  usage  or  common  law  to  transport  the 
traffic  of  independent  express  companies  over  their 
lines  in  the  manner  in  which  the  traffic  is  usually 
carried  and  handled.4*  A  railroad  company  per- 
forms its  whole  duty  to  the  public  at  large  and  to 
each  individual  when  it  affords  the  public  all  rea- 
sonable express  accommodations.49  It  has  been  held 
by  the  supreme  court  of  the  United  States  and  by 
the  courts  of  most  of  the  states  in  which  the  ques- 
tion has  arisen  that,  in  the  absence  of  statute  or 
usage,  railroad  companies  are  not  obliged  to  furnish 


39.  See  Infra  I  938  et  seq. 

40.  Louisville,  etc.,  R.  Co.  v.  U.  S., 
238  U.  S.  1.  35  SCt  696,  £1  L.  ed.  1177 
[art  216  Fed.  672 J;  Louisville  R.  Co. 
v.  U.  S.,  227  Fed.  258:  Pennsylvania 
Co.  V.  U.  S.,  214  Fed.  445  [an*  236 
U.  S.  361,  36  SCt  370,  69  L.  ed.  6161: 
Cutting  v.  Florida  R.,  etc.,  Co.,  30 
Fed.  663;  Macon,  etc.,  R.  Co.  v.  Gra- 
ham, 117  Ga.  565,  43  SB  1000;  Hous- 
ton, etc.,  R.  Co.  v.  Lone  Star  Salt 
Co.,  19  Tex.  Civ.  A.-676.  48  SW  619. 

[a]  Thus  it  has  been  held  that  a 
railway  company  which  has  extended 
its  line  of  road  to  the  bank  of  a 
navigable  stream,  and  there  con- 
structed a  wharf,  with  a  view  to 
facilitating  the  handling  of  freight 
.received  from,  or  consigned  to, 
steamboats  using  such  stream,  is 
bound  to  afford  the  owners  of  com- 
peting boats  equal  privileges  with 
respect  to  the  use  of  the  wharf  and 
Its  appliances.  Macon,  etc.,  R.  Co. 
v.  Graham,  117  Ga.   566,  43  SE  1000. 

41.  Shelbyville  R.  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  82  Ky.  541;  Hed- 
dlng  v.  Gallagher,  72  N.  H.  377,  67  A 
225,  64  LRA  811;  Rio  Grande,  etc..  R. 
Co.  v.  State  R.  Commn.,  (Tex.  Civ. 
A.)  176  SW  1116. 

•  43.  Atchison,  etc.,  R.  Co.  v.  Den- 
ver, etc..  R  Co.,  110  U.  S.  667.  4 
SCt  185,  28  L.  ed.  291:  Gulf,  etc.,  R. 
Co.  v.  Miami  SS.  Co.,  86  Fed.  407,  80 
CCA  142;  St.  Louis  Drayage  Co.  v. 
Louisville,  etc..  R.  Co.,  65  Fed.  39. 

"Hie  contract  is  equivalent  to  an 
extension  of  his  line  for  the  purposes 
of  the  contract,  and  if  he  holds  him- 
self out  as  a  carrier  beyond  the  line, 
so  that  he  may  be  required  to  carry 
in  that  way  for  all  alike,  he  may 
nevertheless  confine  himself  in 
carrying  to  the  particular  route  he 
chooses  to  use.  He  puts  himself  in 
no  worse  position,  by  extending  his 
route  with  the  help  of  others,  than 
he  would  occupy  If  the  means  of 
transportation  employed  were  all  his 

'  own.  He  certainly  may  select  his 
own  agencies  and  his  own  asso- 
ciates for  doing  his  own  work." 
Atchison,  etc.,  R.  Co.  v.  Denver,  etc., 
R.  Co..  110  U.  S.  667,  680,  4  SCt  186, 
28  L.  ed.  291. 

[a]  The  Interstate  Commerce  Aot 
does  not  take  away  this  right.     Pres- 


cott,  etc.,  R.  Co.  v.  Atchison,  etc.,  R. 
Co.,  73  Fed.  438;  Little  Rock,  etc.,  R. 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
559  [app  dism  149  U.  S.  779  mem,  13 
SCt  1049  mem,  37  L.  ed.  963  mem]. 

43.  State  v.  Wrightsville.  etc.,  R. 
Co..  104  Ga.  487.  30  SE  891. 

44.  Atchison.'etc,  R.  Co.  v.  Den- 
ver, etc.,  R.  Co,,  110  U.  S.  667,  4  SCt 
185,  28  L.  ed.  291:  Gulf,  etc.,  R.  Co. 
v.  Miami  SS.  Co..  86  Fed.  407,  416,  30 
CCA  142  (where  it  was  said:  "It 
puts  Itself  In  no  worse  position  by 
extending  its  route  with  the  help  of 
others  than  it  would  occupy  If  the 
means  of  transportation  employed 
were  all  Its  own  );  Prescott,  etc.,  R. 
Co.  v.  Atchison,  etc.,  R.  Co.,  73 
Fed.  438;  St.  Louis  Drayage 
Co.  v.  Louisville,  etc.,  R.  Co..  65  Fed. 
39;  Little  Rock,  etc.,  R.  Co.  v.  St. 
Louis,  etc..  R  Co.,  63  Fed.  775,  11 
CCA  417.  26  LRA  192  [aff  69  Fed. 
400];  Oregon,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  61  Fed.  465  [art  61  Fed. 
158.  9  CCA  409];  Kentucky,  etc., 
Bridge  Co.  v.  Louisville,  etc.,  R  Co., 
37  Fed.  687,  2  LRA  289  [app  dlsm 
149  U.  S.  777  mem.  13  SCt  1048  mem, 
37  L.  ed.  964  mem]. 

[a]  Meet  of  statute.— (1)  U.  S. 
Rev.  St.  |  5268  (embracing  the  act  of 
June  15,  1866),  authorizing  the  car- 
riage of  traffic  from  one  state  to  an- 
other, and,  to  that  end,  the  forma- 
tion of  continuous  lines  by  mutual 
agreement,  confers  no  power  to  com- 
pel a  railroad  company  to  make 
through  routes  and  through  rates 
with  one  connecting  line  because  It 
has,  by  agreement,  made  them  with 
another.  Kentucky,  etc..  Bridge  Co. 
v.  Louisville,  etc.,  R.  Co.,  37  Fed.  567, 
2  LRA  289  [app  dism  149  U.  S.  777 
mem,  13  SCt  1048  mem,  37  L.  ed. 
964  mem].  (2)  A  court  of  equity 
has  no  power,  either  at  common  law 
or  under  the  Interstate  Commerce 
Act,  to  compel  a  railroad  company 
engaged  in  interstate  commerce  to 
enter  Into  a  contract  with  another 
company  for  a  Joint  through  rate 
and  Joint  through  routing  of  freight 
and  passengers.  Little  Rock,  etc., 
R.  Co.  v.  St.  Louis,  etc.,  R.  Co.,  41 
Fed.  559  [app  dlsm  149  U.  S.  779,  13 
SCt  1049  mem,  37  L.  ed.  963  mem]. 

45.  Atchison,  etc.,  R.  Co.  v.  Den- 


ver, etc.,  R.  Co..  110  U.  S.  667,  4  SCt 
186,   28  L.  ed.  291. 

43.  State  v.  Atlantic  Coast  Line 
R.  Co..  61  Fla.  678,  40  S  875;  State  v. 
Atlantic  Coast  Line  R  Co.,  61  Fla. 
643,  41  S  529. 

47.  Cumberland  Tel.,  etc.,  Co.  v. 
Morgan's  Louisiana,  etc..  R.  Co.,  SI 
La.  Ann.  29,  24  S  803.  72  AmSR  442. 

48.  Memphis,  etc.,  R.  Co.  v. 
Southern  Express  Co.,  117  D.  S.  L  < 
SCt  642,  6287  29  L.  ed.  791;  Louis- 
ville, ete.  R.  Co.  v.  Keefer.  146  Ind. 
21,  44  NE  796.  58  AmSR  848,  38  LRA 
93;  Sargent  v.  Boston,  etc.,  R  Co., 
115  Mass.  416;  Atlantic  Express  Co. 
v.  Wilmington,  etc.,  R  Co.,  Ill  N.  C. 
463.  16  SE  893.  32  AmSR  806,  II 
LRA  393  and  note. 

"Was  appellant,  in  the  carriage 
for  the  express  company  of  goods 
and  appellee  its  agent  In  charge 
thereof,  performing  a  duty  as  a  com- 
mon carrier,  or  was  It  performing  a 
service  foreign  to  its  duties  as  a 
common  carrier,  and  which  it  could 
not  have  been  compelled  to  perf6rm? 
Railroad  companies  are  not  required 
by  usage  or  common  law  to  trans- 
port the  traffic  of  Independent  ex- 
press companies  over  its  lines  in  the 
manner  In  which  the  traffic  Is  usu- 
ally carried  and  handled,  and  they 
need  not,  in  the  absence  of  a  statute 
requiring  it,  furnish  to  such  express 
companies  equal  facilities  for  doing 
an  express  business  upon  their  pas- 
senger trains.  Express  Cases,  11" 
U.  S.  1,  6  SCt  642,  628,  29  U  ed.  791: 
Sargent  v.  Boston,  etc.,  R.  Co.,  115 
Mass.  416."  ■  Louisville,  etc.,  R  Co.  v. 
Keefer.  146  Ind.  21,  26,  44  NE  796. 
58  AmSR  348,  38  LRA  93. 

[a]  Bote  applied. — A  railroad  cor- 
poration Is  not  bound  to  furnish  an 
expressman,  who  seeks  to  carry  on 
his  business  over  its  road,  with  fa- 
cilities and  accommodations  different 
in  kind  from  those  furnished  to  the 
general  public;  and  the  fact  that  it 
has  furnished  him  with  facilities  for 
many  years,  and  that  he  has  thereby 
acquired  a  valuable  business.  Is  im- 
material. Sargent  v.  Boston,  etc.. 
R.  Corp.,  115  Mass.  416. 

48.  St.  Louis,  etc.,  R.  Co.  v.  South- 
ern Express  Co..  117  U.  S.  1.  6  SCt 
542,  628,  29  L.  ed.  791. 


For  later  oases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§  756]  CARRIERS 

an  express  company  with  facilities  for  doing  an 
express  business  on  their  lines  of  road,  such  as 
they  provide  for  themselves  or  afford  to  another 
express  company  under  special  agreement;10  that  to 
entitle  an  express  company  to  facilities  for  trans- 
acting its  express  business  on  a  railroad  a  special 
contract  is  necessary;"  and  that  it  is  not  enough 
to  establish  a  usage  to  carry  for  some  express  com- 
pany or  to  furnish  the  public  in  some  way  with  the 
advantages  of  an  express  service  over  the  road.52 
The  rule  is  not  affected  by  a  statute  making  it 
unlawful  for  any  common  carrier  to  give  any  un- 
reasonable preference  to  any  particular  person, 
company,  or  locality,  or  to  any  particular  descrip- 
tion of  traffic,  or  to  subject  any  person,  company, 
or  locality,  or  any  particular  description  of  traffic, 
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to  any  undue  disadvantage,"  nor  by  a  rule  of  a 
railroad  commission  providing  that  no  railroad 
company  shall,  by  reason  of  any  contract  with  any 
express  or  other  company,  refuse  to  act  as  a  com- 
mon carrier  to  transport  any  article  proper  for 
transportation  by  the  train  for  which  it  is  offered.54 
A  statute  requiring  each  railroad  company  to  give 
all  persons  or  companies  reasonable  and  equal 
terms  and  facilities  for  transportation  does  not 
preclude  a  railroad  company  from  carrying  on  the 
express  business  itself  to  the  exclusion  of  all  other 
parties.55 

Contrary  view.  In  England  and  in  a  number  of 
states  the  rule  is  squarely  opposed  to  that  stated  in 
the  preceding  part  of  this  section,58  although  as 
shown  in  the  following  section  special  statutory  pro- 


se U.  S. — St.  Louis,  etc.,  R.  Co. 
v.  Southern  Express  Co..  117  U.  S. 
11.  6  SCt  542,  628,  29  L.  ed.  7»1  [rev 
10  Fed.  210,  869];  Fargo  v.  Redfleld, 
21  Fed.  873,  22  Blatchf.  527;  Wells  v. 
Oregon  R.,  etc.,  Co.,  19  Fed.  20,  9 
Sawy.  601;  Wells  v.  Oregon,  etc.,  R. 
Co.,  18  Fed.  667,  9  Sawy.  426;  Wells 
t.  Oregon  R.,  etc.,  Co.,  14  Fed.  617,  9 
Sawy.  370;  Southern  Express  Co.  v. 
Memphis,  etc.,  R  Co.,  8  Fed.  799,  3 
McCrary  B90;  Texas  Express  Co.  v. 
Texas,  etc.,  R.  Co.,  6  Fed.  426,  4 
Woods  370;  Southern  Express  Co.  v. 
Louisville,  etc.,  R.  Co.,  4  Fed.  481; 
Dinsmore  v.  Louisville,  etc.,  R.  Co., 
2  Fed.  4  66. 

Cal. — Pflater  v.  Central  Pac.  R.  Co., 
70  Cal.  169.  11  P  686.  59  AmR  404. 

111. — Blank  v.  Illinois  Cent.  R.  Co.. 
80  111.  A.  475  [aft  182  111.  332.  55  NE 
322]. 

Ind. — Louisville,  etc.,  R.  Co.  ▼. 
Reefer.  146  Ind.  21,  44  NE  796,  68 
AmSR  348,  38  LRA  93. 

Kan. — Sewell  v.  Atchison,  etc.,  R. 
Co.,  78  Kan.   1,  96  P  1007   [clt  CycJ. 

Md. — Dulaney  v.  United,  etc.,  R. 
Co-  104  Md.  423,  65  A  45. 

Mass. — Sargent  v.  Boston,  etc.,  R. 
Corp„  115  Mass.  116.  And  see  Old 
Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
17  NE  89,  9  AmSR  661  (holding  that 
a  carrier  may  make  exclusive  con- 
tracts with  baggage  and  passenger 
companies  for  the  use  of  the  car- 
riers  premises). 

N.  C. — Atlantic  Express  Co.  v. 
Wilmington,  etc.,  R  Co..  Ill  N.  C. 
463,  16  SE  393,  32  AmSR  805.  18  LRA 
393. 

[a]  "The  t— on  is  obvious  why 
special  contracts  in  reference  to.  this 
business  are  necessary.  The  trans- 
portation required  is  of  a  kind  which 
must,  if  possible,  be  had  for  the 
most  part  on  passenger  trains.  It 
requires  not  only  speed,  but  reason- 
able certainty  as  to'the  quantity  that 
will  be  carried  at  any  one  time.  As 
the  things  carried  are  to  be  kept  in 
the  personal  custody  of  the  messen- 
ger or  other  employee  of  the  express 
company,  it  is  important  that  a  cer- 
tain amount  of  car  space  should  be 
specially  set  apart  for  the  business, 
and  that  this  should,  as  far  as  prac- 
ticable, be  put  In  the  exclusive  pos- 
session of  the  express  man  in  charge. 
As  the  business    to   be   done   is   'ex- 

?>ress,'  It  implies  access  to  the  train 
or  loading  at  the  latest,  and  for  un- 
loading at  the  earliest,  convenient 
moment.  All  this  is  entirely  incon- 
sistent with  the  idea  of  an  express 
business  on  passenger  trains  free  to 
all  express  carriers.  Railroad  com- 
panies are  by  law  carriers  of  both 
persons  and  property.  Passenger 
trains  have  from  the  beginning  been 
provided  for  the  transportation  pri- 
marily of  passengers  and  their  bag- 
gage. This  must  be  done  with  rea- 
sonable promptness  and  with  reason- 
able comfort  to  the  passenger.  The 
express  business  on  passenger  trains 
Is  in  a  degree  subordinate  to  the 
passenger  business,  and  it  is  conse- 
quently the  duty  of  a  railroad  com- 
pany In  arranging  for  the  express  to 
see  that  there  Is  as  little  interfer- 
ence as  possible  with  the  wants  of 
.passengers.     This   Implies   a   special 


understanding  and  agreement  as  to 
the  amount  or  .car  space  that  will  be 
afforded,  and  the  conditions  on  which 
It  is  to  be  occupied,  the  particular 
trains  that  can  be  used,  the  places 
at  which  they  shall  stop,  the  price 
to  be  paid,  and  all  the  varying  de- 
tails of  a  business  which  is  to  be 
adjusted  between  two  public  serv- 
ants, so  that  each  can  perform  in  the 
best  manner  its  own  particular  du- 
ties. All  this  must  necessarily  be  a 
matter  of  bargain,  and  it  oy  no 
means  follows  that,  because  a  rail- 
road company  can  serve  one  express 
company  in  one  way,  it  can  as  well 
serve  another  company  in  the  same 
way,  and  still  perform  its  other  ob- 
ligations' to  the  public  in  a  satisfac- 
tory manner.  The  car  space  that 
can  be  given  to  the  express  business 
on  a  passenger  train  Is,  to  a  certain 
extent,  limited,  and,  as  has  been 
seen,  that  which  Is  allotted  to  a  par- 
ticular carrier  must  be.  In  a  meas- 
ure, under  his  exclusive  control.  No 
express  company  can  do  a  successful 
business  unless  it  is  at  all  times 
reasonably  sure  of  the  means  it  re- 
quires for  transportation.  On  impor- 
tant lines  one  company  will  at  times 
fill  all  the  space  the  railroad  com- 
pany can  well  allow  for  the  busi- 
ness. If  this  space  had  to  be  divided 
among  several  companies,  there 
might  be  occasions  when  the  public 
would  be  put  to  inconvenience  by  de- 
lays which  could  otherwise  be 
avoided.  So  long  as  the  public  are 
served  to  their  reasonable  satisfac- 
tion, it  is  a  matter  of  no  Importance 
who  serves  them."  St  Louis,  etc.. 
R.  Co.  v.  Southern  Express  Co.,  117 
U.  S.  1,  23.  6  SCt  542.  628,  29  L.  ed. 
791. 

[b]  « "Express  faculties'  te  a  term, 
which,  from  the  nature  of  things. 
must  by  this  time  be  pretty  well 
understood  between  the  parties  most 
interested  —  the  express  company 
and  the  railway  company.  As  in- 
terpreted by  the  customs  and  usages 
of  these  parties  and  sanctioned  and 
adopted  by  the  decisions  of  the 
courts,  these  facilities  may  be, said 
to  Include  the  right  to  enter  depots 
and  stations  with  loaded  and  empty 
wagons,  the  use  of  the  platforms  and 
space  for  the  loading  and  unloading 
of  express  freight,  sufficient  space  in 
suitable  cars  drawn  in  passenger  or 
quick  trains  for  the  transportation  of 
such  freight  and  a  messenger  In 
charge  thereof,  with  room  for  its 
assortment  while  In  transit  and  a 
sufficient  delay  at  stations  for  the 
delivery  and  receipt  of  express  mat- 
ter. Southern  Express  Co.  v.  St. 
Louis,  etc.,  R.  Co..  10  Fed.  210,  869, 
3  McCrary  147;  Southern  Express  Co. 
v.  Memphis,  etc.,  R.  Co..  8  Fed.  799, 
2  McCrary  670.  'Express  facilities,* 
from  the  nature  of  the  business,  can- 
not be  limited  to  a  definite  space, 
but  must  correspond  in  this  and  other 
particulars  to  the  public  want  and 
convenience  to  which  the  express 
company  ministers."  Wells  v.  Ore- 
gon R..  etc.,  Co.,  15  Fed.  561,  8  Sawy. 
600.  609. 

51.  Memphis,  etc..  R.  Co.  v.  South- 
ern Express  Co.,  117  TJ.  S.  1.  6  SCt 
542,    628,    29    L.    ed.    791;    Louisville, 


etc.,  R.  Co.  v.  Keefer,  146  Ind.  21,  44 
NE  796.  58  AmSR  348,  38  LRA  93. 

52.  St.  Louis,  etc.,  R.  Co.  v.  South- 
ern Express  Co.,  117  U.  S.  1,  6  SCt 
642,  628,  29  L.  ed.  791. 

"The  railroad  company  performs 
its  whole  duty  to  the  public  at  large 
and  to  each  individual  when  It  af- 
fords the  public  all  reasonable  ex- 
press accommodations.  If  this  is 
done  the  railroad  company  owes  no 
duty  to  the  public  as  to  the  partic- 
ular agencies  it  shall  select  for  that 
purpose.  The  public  require  the 
carriage,  but  the  company  may 
choose  its  own  appropriate  means  of 
carriage,  always  provided  they  are 
such  as  to  Insure  reasonable  prompt- 
ness and  security."  St.  Louis,  etc.,  R. 
Co.  v.  Southern  Express  Co.,  117  U. 
S.   24,   6   SCt   542,    628,   29    L.  ed.   791. 

58.  Atlantic  Express  Co.  v.  Wil- 
mington, etc.,  R.  Co.,  Ill  N.  C.  468, 
16  SE  393,  32  AmSR  805,  18  LRA 
393  and  note. 

64.  Atlantic  Express  Co.  v.  Wil- 
mington, etc,  R.  Co.,  Ill  N.  C.  463, 
16  SE  893.  32  AmSR  805,  18  LRA  393 
(where  It  was  held  that  the  rule 
merely  requires  railroad  companies 
to  transport  articles  handled  oy  an 
express  company,  and  does  not  re- 
quire them  to  furnish  an  express 
company  with  facilities  for  carrying 
on  its  business  on  their  roads). 

55.  Sargent  v.  Boston,  etc.,  R.  Co... 
116  Mass.  416. 

50.  Me. — International  Express 
Co.  v.  Grand  Trunk  R  Co.,  81  Me.  92, 
16  A  370  (holding  further  that  "for- 
eign express  companies  are  entitled 
equally  with  domestic  express  com- 
panies, to  the  facilities  of  transpor- 
tation over  our  railroads,  by  virtue 
of  the  statute  which  extends  equal 
protection  'to  all  persons  engaged  In 
the  business'  within  the  State"); 
New  England  Express  Co.  v.  Maine 
Cent.  R.  Co..  57  Me.  188,  2  AmR  31. 

Mo. — State  v.  Missouri  Pac.  R.  Co., 
241   Mo.   1.  144   SW  863. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  CO.,  52  N.  H.  430,  13  AmR  72. 

Pa. — Sandford  v.  Catawissa.  etc., 
R.  Co.,  24   Pa.  378,  64  AmD  667. 

Eng. — Pl'ckford  v.  Grand  Junction 
R.  Co.,  10  M.  &  W.  399,  162  Reprint 
526. 

[a]  tn  support  of  this  view  it 
was  said:  (1)  "The  power  to  regu- 
late the  transportation  on  the  road 
does  not  carry  with  it  the  right  to 
exclude  any  particular  individuals, 
or  to  grant  exclusive  privileges  to- 
others. Competition  is  the  best  pro- 
tection to  the  public,  and  it  is 
against  the  policy  of  the  law  to  de- 
stroy it  by  creating  a  monopoly  of 
any  branch  of  business.  It  cannot 
be  done  except  by  the  clearly  ex- 
pressed will  of  the  legislative  power. 
Limited  means  may  perhaps  limit 
the  amount  of  business  done  by  a 
railroad  company,  but  it  can  never 
furnish  an  excuse  for  appropriating 
all  its  energies  to  any  particular  in- 
dividuals. If  It  possessed  this  power 
It  might  build  up  one  set  of  men  and 
destroy  others;  advance  one  kind  of 
business  and  break  down  another; 
and  might  make  even  religion  and 
politics  the  tests  in  the  distribution 
of  its  favors.  Such  a  power  in  a 
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visions  exist  in  a  number  of  these  states  on  which 
the  conclusions  of  the  court  might  -well  be  based. 

[ft  757]  b.  Under  Special  Statutory  Provisions. 
By  virtue  of  special  statutory  provisions  in  some 
jurisdictions,  railroad  companies  cannot  grant 
special  facilities  for  transportation  to  one  express 
company  and  deny  them  to  another,  but  must  extend 
equal  facilities  to  all."  The  validity  of  such  stat- 
utes has  been  upheld.5*  A  limitation  imposed  on  the 
right  by  some  statutes  is  that  an  express  company 
requesting  the  facilities  must  obligate  itself  to  per- 
form the  same  services  for  the  carrier  that  the  other 
express  companies  to  whom  the  facilities  have  been 
extended  perform."    • 


railroad  corporation  might  produce 
evils  of  the  most  alarming  charac- 
ter." Sandford  v.  Catawissa,  etc..  R. 
Co.,  24  Pa.  378,  382,  64  AmD  667.  (2) 
"A  railroad  corporation,  carrying  one 
expressman,  and  enabling  him  to  do 
all  the  express  business  on  the  line 
of  their  road,  do  hold  themselves 
out  as  common  carriers  of  expresses; 
and  when  they  unreasonably  refuse, 
directly  or  Indirectly,  to  carry  any 
more  public  servants  of  that  class, 
they  perform  this  duty  with  illegal 
partiality."  McDuftee  v.  Portland, 
etc.,  R.  Co..  E2  N.  H.  430.  454.  13 
AmR  72.  (3)  "They  owe  an  equal 
duty  to  each  citizen.  They  are  al- 
lowed to  Impose  a  toll,  but  It  Is  not 
to  be  so  Imposed  as  specially  to 
benefit  one  and  Injure  another.  They 
cannot,  having  the  means  of  trans- 
porting all,  select  from  those  who 
may  apply,  some  whom  they  will, 
and  reject  others  whom  they  can,  but 
will  not  carry.  They  cannot  right- 
fully confer  a  monopoly  upon  Indi- 
viduals or  corporations.  They  were 
created  for  no  such  purpose.  They 
may  regulate  transportation,  but  the 
right  to  regulate  gives,  no  authority 
to   refuse,    without   cause,    to   trans- 

Sort  certain  Individuals  and  their 
aggage  or  goods,  and  to  grant  ex- 
clusive privileges  of  transportation 
to  others.  The  State  gave  them  a 
charter  for  no  such  purpose.  Such 
is  the  common  law  on  the  subject." 
New  England  Express  Co.  v.  Maine 
Cent.  R.  Co.,  67  Me.  188,  196,  2  AmR 
81. 

[b]  Carrier  operating  exclusive 
express  business  on  its  own  route. — 
In  International  Express  Co.  v.  Grand 
Trunk  R.  Co.,  SI  Me.  92,  96,  16  A  370, 
it  was  set  up,  in  defense  to  a  pro- 
ceeding to  compel  the  carrier  to  per- 
mit an  express  company  to  do  busi- 
ness on  Its  line,  that  the  carrier  had 
taken  the  express  business  exclu- 
sively into  its  own  hands,  and  hence 
Was  not  obliged  to  extend  accommo- 
dations to  express  companies  to 
compete  with  the  carrier  Itself.  The 
court  refused  to  consider  this  'ques- 
tion, because  it  appeared  that  the 
carrier  had  hired  an  Independent  ex- 

Eress  company  to  do  the  express 
uslness  for  it.  It  was  said  that 
"such  real  or  pretended  arrangement 
would  easily  avoid  the  law  which 
was  designed  to  prevent  unequal 
privileges    and    accommodations." 

B7.  Ind. — American  Express  Co.  v. 
State.  167  Ind.  319,  78  NE  1029. 

Me. — International  Express  Co.  v. 
Grand  Trunk  R.  Co.,  81  Me.  92,  16  A 
370;  New  England  Express  Oo.  v. 
Maine  Cent.  ft.  Co..  57  Me.  188,  2 
AmR  31  (a  statute  of  this  state  pro- 
vides that  all  expressmen  and  all 
persons  engaged  In  the  express  busi- 
ness shall  nave  reasonable  and  equal 
terms,  facilities,  and  accommoda- 
tions for  the  transportation  of  them- 
selves, their  agents,  and  their  serv- 
ants, and  of  any  merchandise  and 
other  property,  on  any  railroad 
owned  and  operated  within  the  state. 
The  court,  however,  apparently  took 
the  view  that  this  statute  was 
merely  declaratory  of  the  common 
iaw  on  the  subject). 

N.  H. — McDuflee  v.  Portland,  etc., 
R.  Co.,  52  N.  H.  430.  13  AmR  72. 


Tex. — Missouri,  etc.,  R.  Co.  v.  Em- 
pire Express  Co.,  (Civ.  A.)  173  SW 
222. 

Eng. — In  re  Palmer,  L.  R.  6  C.  P. 
194;  Baxendale  v.  Great  Western  R. 
Co.,  14  C.  B.  N.  S.  1.  108  ECL  1,  143 
Reprint  343  raff  16  C.  B.  N.  S.  137, 
111  ECL  137,  143  Reprint  1077]; 
Carton  v.  Bristol,  etc.,  R.  Co.,  6  C.  B. 
N.  S.  639.  95  ECL  689,  141  Reprint 
606;  Baxendale  v.  Great  Western  R. 
Co.,  5  C.  B.  N.  S.  309,  94  ECL  309.  141 
Reprint  123;  Baxendale  v.  North 
Devon  R.  Co..  3  C.  B.  N.  S.  324,  91 
ECL  324,  140  Reprint  765. 

Ont. — Vlckers  Express  Co.  v.  Cana- 
dian Pac.  R.  Co.,  9  Ont.  261  [aft  13 
Ont.  A.  210]. 

Que. — Ontario  Express,  etc.,  Co.  v. 
Grand  Trunk  R.  Co.,  7  Montr.  Super. 
308. 

[a]  Sol*  applied*— An  express 
company  has  no  exclusive  right  to 
the  use  of  railroad  cars  set  apart  to 
It,  and,  where  they  are  ample  to  ac- 
commodate it  and  another  express 
company  desiring  to  do  business  over 
defendants'  lines,  the  railroad  com- 
pany is  properly  ordered  to  permit 
the  use  of  such  cars  by  the  other  ex- 
press company.  Missouri,  etc.,  R. 
Co.  v.  Empire  Express  Co.,  (Tex.  Civ. 
A.)   173  SW  222. 

[b]  In  Xassaohnsetts,  by  stat- 
ute, any  person  who  at  the  time  of 
the  enactment  of  the  statute  was  en- 
gaged In  a  local  express  business  be- 
tween points  within  the  common- 
wealth on  the  freight  trains  of  a  rail- 
road corporation  Is  entitled  to  have 
the  privilege  of  doing  his  express 
business  on  the  passenger  trains  of 
the  corporation  on  terms,  and  with 
facilities  and  accommodations,  which 
shall  be  reasonable  and  equal  to 
those  furnished  to  others  doing  a  like 
business  over  the  railroad,  having  re- 
gard to  the  amount  and  character  of 
the  service,  and  also  to  such  reason- 
able regulations  of  the  business  as 
may  be  required  for  the  public  in- 
terest and  the  efficient  operation  of 
the  railroad.  Kidder  v.  Fltchburg  R. 
Co.,  165  Mass.  398,  43  NE  115. 

58.  Missouri,   etc.,    R.    Co.   v.   Em- 

Sire  Express  Co.,  (Tex.  Cdv.  A.)  173 
W  222;  Trinity,  etc.,  R.  Co.  v.  Em- 
§ire  Express  Co.,  (Tex.  Civ.  A.)  173 
W  217  (holding  that  Rev.  St.  [1911] 
art  6616,  requiring  railroad  com- 
panies to  grant  equal  facilities  to  all 
express  companies,  was  not  In  vio- 
lation of  V.  S.  Const.  Amendm.  14,  or 
Tex.  Const,  art  1  1  19,  especially  In 
view  of  art  10  i  2).  See  American 
Express  Co.  v.  Southern  Indiana  Ex- 
press Co.,  167  Ind.  292,  78  NE  1021 
[foil  Adams  Express  Co.  v.  State,  161 
Ind.  328,  67  NE  1033]  holding  that  a 
statute  providing  for  the  equal  treat- 
ment or  express  companies  by  one 
another,  and  for  penalty  for  failure 
or  refusal  by  any  such  companies  to 
treat  others  on  equal  terms,  is  not  In 
violation  of  amendment  14  of  the 
federal  constitution,  providing  for 
equal  rights  and  due  process  of  law). 

59.  Missouri,  etc..  R.  Co.  v.  Em- 
pire Express  Co.,  (Tex.  Civ.  A.)  173 
SW   222. 

SO.  Discrimination  In  furnishing 
facilities  for  transportation  in  gen- 
eral see  infra  I  762. 

ei.    American     Tie,     etc.,     Co.     v. 


[ft  758]  6.  OommoditieB.*0  Under  the  third  section 
of  the  Interstate  Commerce  Act,  which  prohibits 
carriers  from  giving  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  descrip- 
tion of  traffic,  and  under  state  legislation  of  similar 
import,  there  may  be  an  unjust  discrimination  as  to 
particular  commodities  as  well  as  against  particular 
shippers."1  Bnt  discrimination  by  a  carrier  against 
a  particular  commodity  is  not  necessarily  unlawful, 
if  reasonable  grounds  therefor  can  be  shown ;"  and 
proper  classification  of  freight  according  to  its  char- 
acter and  value  is  not  discrimination,  although  dif- 
ferences in  charges  and  in  the  terms  of  conditions  of 
carriage  are  made  between  the  different  classes.** 

Kansas  City  Southern  R.  Co..  175 
Ped.  28,  99  CCA  44  [cit  Reynolds  v. 
Western  New  York,  etc.,  R.  Co.,  1 
Int.  Com.  Commn.  393]:  Missouri, 
etc.,  R.  Co.  v.  Bowles,  1  Ind.  T.  250, 
40  SW  899;  Crescent  Coal  Co.  v.  Louis- 
ville, etc.,  R.  Co.,  143  Ky.  73,  135  8W 
768,  33  LRANS  442;  New  York,  etc., 
R  Co.  v.  Gallaher,  79  Tex.  885.  15 
SW  694. 

[a]  mnle  appSML—  (1)  Classifica- 
tion of  railroad  cross  ties  in  a  dif- 
ferent class  from  lumber,  Imposing 
on  them  a  higher  rate,  constitutes 
an  unjust  discrimination.  American 
Tie,  etc.,  Co.  v.  Kansas  City  South- 
ern  R.  Co.,   176   Ped.    28,   99   CCA  44. 

(2)  A  higher  charge  for  lumber  con- 
sisting of  plank  dressed  on  one  side 
and  some  scantling  than  for  plank 
prepared  for  making  troughs  and 
beveled  on  the  edge  Is  unjustly  dis- 
criminatory. New  York,  etc.,  R.  Co. 
v.  Gallaher,  79  Tex.  686,  15  SW  694. 

(3)  An  Interstate  commerce  rate  for 
"hay"  prevents  a  valid  contract  for 
another  rate  for  "old  hay";  "•hay'  is 
the  generic  term,  and  covers  all 
kinds  of  hay."  Missouri,  etc,  R.  Co. 
v.  Bowles,   1  Ind.  T.  250,  40  SW  399. 

68.  Davis  Hotel  Co.  v.  Piatt,  172 
Fed.  775;  Interstate  Commerce 
Commn.  v.  Chicago  Great  Western 
R.  Co.,  141  Fed.  1003  [aff  209  U.  S. 
108.  28  SCt  493,  52  L.  ed.  70S].  See 
also  infra   {  762. 

63.  Louisville,  etc.,  R.  Co.  v. 
Crown  Coal  Co.,  43  111.  A.  228;  Cres- 
cent Coal  Co.  v.  Louisville,  etc..  R 
Co.,  143  Ky.  73,  135  SW  768;  Com.  v. 
Louisville,  etc.,  R.  Co.,  68  SW  1103, 
24  KyL  509;  Louisville,  etc.,  R.  Co. 
v.  Com.,  106  Ky.  179,  48  SW  416,  20 
KyL  1099,  43  LRA  550;  Wynn  v. 
Wabash  R.  Co.,  Ill  Mo.  A.  642,  86 
SW  562-  Hersh  v.  Northern  Cent.  R. 
Co.,  74  Pa.  181. 

[a]  Illustrations.— (1)  The  fact 
that  a  railroad  company  charges  a 
higher  rate  for  carrying  ordinary 
commercial  coal  .  than  it  does  for 
carrying  an  inferior  quality  of  coal, 
which  is  used  by  railroads  exclu- 
sively, Is  shipped  on  the  cars  of 
other  companies,  and  Is  mined  and 
shipped  during  months  when  there  is 
little  demand  for  ordinary  coal,  does 
not  show  unjust  discrimination. 
Louisville,  etc.,  R.  Co.  v.  Crown  Coal 
Co.,  43  111.  A.  228.  (2)  The  charge 
of  a  higher' freight   rate   for   trans- 

?ortatlon  of  sheep  than  that  fixed 
or  the  transportation  of  cattle  and 
other  live  stock  did  not  constitute  a 
discrimination,  within  Rev.  St.  (1899) 
f  1129,  providing  that,  if  any  carrier 
shall  charge  a  greater  or  less  com- 
pensation for  any  service  in  the 
transportation  of  any  kind  of  prop- 
erty than  it  charges  any  other  per- 
son for  doing  for  him  a  'like  serv- 
ice" in  transportation  of  a  "  like  kind 
of  property"  under  substantially  like 
circumstances  and  conditions,  such 
carrier  shall  be  deemed  guilty  of 
unjust  discrimination.  Wynn  v. 
Wabash  R.  Co.,  Ill  Mo.  A.  642,  648. 
86  SW  662  (where  the  court  said: 
"So  long  as  all  shippers  of  sheep  are 
charged  the  same  rate  for  sheep  and 
all  shippers  of  mules  are  charged 
the  same  rate  for  mules,  and  so 
through  the  list  of  live  stock,  there 
is    no    discrimination.     So    long    as 
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Ordinarily  the  rates  on  Taw  material  should  not  be 
higher  than  on  the  manufactured  product.64  But  a 
rate  on  the  manufactured  article  resulting  from 
genuine  competition  and  natural  conditions  is  not 
necessarily  an  undue  and  unreasonable  discrimina- 
tion against  a  manufacturing  community,  merely  be- 
cause it  is  lower  than  the  rate  on  the  raw  material.** 
In  the  absence  of  any  showing  of  a  reason  therefor, 
an  express  company  cannot  refuse  to  receive  and 
carry  intoxicating  liquors  G.  O.  D.,  and  to  collect  and 
return  the  purchase  money  from  the  consignee  in 
accordance  with  the  general  custom  of  the  business, 
where  it  follows  such  custom  with  respect  to  other 
commodities.**  But  a  rule  of  an  express  company 
by  which  it  declines  to  receive  shipments  of  liquor 
C.  O.  D.  is  reasonable  and  valid  where  it  applies  to 
all  shippers  and  all  localities  alike,  and  where  it  is 
shown  that  the  acceptance  of  such  business  has 
resulted  in  loss  to  the  company  and  detriment  to 
its  business  through  unclaimed  packages,  delays  in 
deliveries,  rendering  its  places  of  business  unpleas- 
ant to  other  patrons,  and  in  other  ways,  such  as  to 
justify  the  rule  as  a  business  regulation.*7  A  rule 
promulgated  by  a  state  railroad  commission  that 
carriers  shall  afford  all  persons,  in  the  conduct  of 
their,  interstate  business,  equal  facilities  in  the 
transportation  and  delivery  of  freight,  prohibits  dis- 
crimination only  against  shippers  and  not  against 
commodities,  and  a  carrier  may  discriminate  against 
a  particular  commodity,  provided  all  shippers  of 
that  commodity  are  treated  alike.** 

[%  759]  F.  Services  outside  Scope  of  Carrier's 
Duty  as  Such.  Statutory  provisions  against  unjust 
discrimination  in  rates  have  no  application  to  serv- 
ices performed  by  the  carrier  which  are  outside  of 
the  scope  of  its  duties  as  such.*9    It  has  been  so  held 


in  respect  of  a  contract  between  a  railroad  company 
and  a  construction  company  for  a  reduced  rate  of 
transportation  of  men  and  materials  required  by 
the  company  in  grading  an  extension,  and  -entered.  - 
into  in  good  faith,70  and  of  a  contract  for  the  trans- 
portation of  a  circus  train  providing  that  the  car- 
rier should  furnish  motive  power,  etc.,  and,  in  con- 
sideration of  a  reduced  rate,  should  not  be  liable  for 
injuries  caused  by  its  negligence  in  performing  the 
contract.71  Contracts  of  this  character  lie  outside 
the  purpose  of  the  statutes,72  and  should  not  be  held 
to  embrace  services  which  common  carriers  have 
never  been  obligated  to  perform,  but  which  they 
have  rendered  to  the  public  from  time  to  time  under 
special  contracts.73  Since  a  railroad  company  is  not 
bound  as  a  common  carrier  to  furnish  facilities  for 
loading  freight  at  points  between  stations,  it  may 
grant  that  privilege  to  one  person  to  the  exclusion 
of  all  others.74  Thus  the  fact  that  a  railroad  com- 
pany had  for  a  long  time  allowed  private  individuals 
to  engage  in  the  business  of  loading  logs  at  points 
between  stations,  and  that  plaintiff  had  built  up  a 
profitable  business  under  that  arrangement,  does  not 
give  plaintiff  any  right  to  insist  that  it  be  continued, 
and  he  cannot  object  that  the  railroad  company 
thereafter  gave  another  the  exclusive  license  to  load 
logs  between  stations.75 

[$  760]  Q.  Competition  as  Justifying  Discrimina- 
tion.7* Competition  between  common  carriers,  when 
it  is  of  a  substantial  and  real  nature,  is  very  gen- 
erally held  to  justify  carriers  in.  discriminating 
between  shippers  in  respect  of  facilities  furnished 
for  the  shipment  of  goods,  rates  of  freight  charges, 
etc.,  whatever  may  be  the  wording  of  the  statutes 
directed  against  discrimination.77  A  carrier  is  en- 
titled to.  a  fair  return  on  its  capital  judiciously  and 


•very  one  ia  treated  and  charged 
&llk«  for  the  same  kind  of  property 
and  the  charge  does  not  exceed  the 
rate  allowed  by  law,  the  law  is  not 
violated"). 

64.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  209 
U.  8.  108,  28   SCt  493,  62  L.  ed.   705. 

66.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R  Co.,  209 
TJ.  S.   108.  28  SCt  493,   52   L   «d.   706. 

66.  Crescent  Liquor  Co.  v.  Piatt, 
148  Fed.  894  [dlst  Davis  Hotel  Co.  v. 
Piatt.  172  Fed.  775]. 

67.  Davis  Hotel  Co.  v.  Piatt,  172 
Fed.  775. 

66.  Central  of  Georgia  R.  Co.  v. 
Augusta  Brokerage  Co.,  122  Ga.  646, 
50  SB  473,  69  LRA  119;  Augusta 
Brokerage  Co.  v.  Central  of  Georgia 
R  Co., T  Ga.  A.  187,  62  SE  996. 

[a]  Tons  a  refusal  to  Issue 
through  bills  of  lading  or  furnish 
cars  to  connecting  carriers  In  order 
that  shipments  of  cotton  seed  may 
be  carried  to  their  ultimate  destina- 
tion without  reloading  at  terminal 
points,  notwithstanding  such  refusal 
Is  a  discrimination  against  cotton 
seed  and  is  dictated  by  the  business 
Interests  of  the  carrier,  and  really 
affects  but  a  single  shipper  because 
he  is  the  only  person  at  a  terminal 
point  who  is  engaged  In  so  shipping- 
cotton  seed.  Is  not  in  violation  of 
rule  36  of  the  railroad  commission 
of  Georgia,  requiring  carriers  to  af- 
ford all  persons  equal  facilities 
without  unjust  discrimination,  pro- 
vided all  shippers  of  that  commodity 
are  treated  alike.  Augusta  Broker- 
age Co.  v.  Central  of  Georgia  R.  Co., 
5  Ga.  A  187,  62  SE  996. 

66.  Yazoo,  etc.,  R  Co.  v.  Craw- 
ford. 107  Miss.  366,  66  S  462,  LRA 
1915C  260  and  note.  See  cases  infra 
notes  70,  71. 

TO  Santa  Fe,  etc.,  R.  Co.  v.  Grant 
Bros.  Constr.  Co.,  228  U.  S.  177,  33 
SCt  474,  57  L.  ed.  787  [rev  13  Aria. 
18S.  108  F  467]. 

71.    Sager    v.    Northern    Pac.    R 


Co.,  166  Fed.  626  (holding  that  such 
contracts  were  not  invalidated  by 
statutes  prohibiting  carriers  from 
giving  preferences  to  persons  or  lo- 
calities with  respect  to  any  partic- 
ular description  of  traffic). 

76,  Santa  Fe,  etc..  R.  Co.  v.  Grant 
Bros.  Constr.  Co.,  228  U.  S.  177,  S3 
SCt  474.  67  L.  ed.  787  [rev  IS  Aria. 
186,  108  P  467]. 

73.  Sager  v.  Northern  Pac.  R.  Co., 
166  Fed.  526. 

74.  Yasoo,  etc.,  R.  Co.  v.  Craw- 
ford. 107  Miss.  855,  65  S  462,  LRA 
1916C  250  and  note. 

76.  Yasoo,  etc.,  R.  Co.  v.  Craw- 
ford. 107  Miss.  356,  66  S  462,  LRA 
1915C  260. 

76.  Competition  as  Justifying 
greater  charge  for  short  than  for 
long  haul  see  Infra  II   786.  786,  789. 

77.  U.  S. — Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co.,  190 
U.  S.  273,  28  SCt  687,  47  L.  ed.  1047; 
East  Tennessee,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Comrorf.,  181  U.  S. 
1,  21  SCt  616,  45  L.  ed.  719;  Louis- 
ville, etc.,  R.  Co.  v..Behlmer,  176  U. 
S.  648,  20  SCt  209,  44  L.  ed.  309;  In- 
terstate Commerce  Commn.  v.  Ala- 
bama Midland  R.  Co.,  168  U.  8.  144, 
18  SCt  45.  42  L.  ed.  414;  Texas,  etc., 
R  Co.  v.  Interstate  Commerce 
Commn.,  162  U.  S.  197,  16  SCt  666,  40 
L.  ed.  940;  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co., 
145  U.  S.  263,  12  SCt  844,  86  L.  ed. 
699;  Louisville,  etc.,  R.  Co.  y.  U.  S„ 
197  Fed.  68;  Interstate  Commerce 
Commn.  v.  Chicago  Great  Western  R. 
Co.,  141  Fed.  1003  [aft  209  U.  S.  108, 
28  SCt  493,  52  L.  ed.  705];  Interstate 
Commerce  Commn.  v.  Cincinnati,  etc., 
R.  Co.,  124  Fed.  624;  Allen  v.  Oregon 
R.,  etc.,  Co.,  106  Fed.  265;  Allen  v. 
Oregon  R.,  etc.,  Co.,  98  Fed.  16;  De- 
troit, etc.,  R.  Co.  v.  Interstate  Com- 
merce Commn.,  74  Fed.  803,  21  CCA 
103  [all  167  U.  8.  633,  17  SCt  986, 
42  L.  ed.  306];  Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R.  Co.,  73 
Fed.       409;       Interstate      Commerce 


Commn.  v.  Cincinnati,  etc.,  R.  Co.,  66 
Fed.  926;  Interstate  Commerce 
Commn.  v.  Atchison,  etc.,  R.  Co.,  60 
Fed.  295  [app  dlsm  149  U.  S.  264,  13 
SCt  887,  37  L.  ed.  727];  Interstate 
Commerce  Commn.  v.  Baltimore,  etc., 
R  Co.,  43  Fed.  37  [aft  145  U.  S.  263. 
12  SCt  844.  86  L.  ed.  699];  Missouri 
Pac.  R.  Co.  v.  Texas,  etc.,  R  Co.,  81 
Fed    862 

Ind. — Etter  v.  Cleveland,  etc.,  R. 
Co..   171   Ind.  581,  86   NB  1020. 

Oh. — State  R.  Commn:  v.  Hocking 
Valley  R  Co.,  82  Oh.  St.  25,  91  NB 
865. 

Or. — Service  Lumber  Co.  v.  Sump- 
tor  Valley  R.  Co..  «7  Or.  63,  136  P 
639. 

Pa. — Munhall  v.  Pennsylvania  R 
Co.,  92  Pa.  150;  New  York  Cent.,  etc. 
R.  Co.  v.  Deer  Creek  Lumber  Co.,  49 
Pa.  Super.'  46S. 

Eng. — Denaby  Main  Colliery  Co.  v. 
Manchester,  etc.,  R  Co.,  11  App.  Cas. 
97;  Phipps  v.  London,  etc.,  R.  Cc 
[1892]   2  Q.  B.   229. 

"The  lawfulness  or  unlawfulness 
of  the  rate  must  be  determined  by 
all  the  circumstances  related  to  each 
particular  case.  By  universal  con- 
sent self-defense  is  recognised  as  a 
natural  right  of  every  Individual  and 
of  every  collection  of  individuals. 
It  follows,  therefore,  that  whatever 
one  does  within  the  limits  of  protec- 
tion of  his  person,  or  property,  or 
business  Is  Just  and  reasonable.  In 
other  words,  when  competitive  condi- 
tions are  such  as  to  really  threaten 
one's  property  or  business,  they 
must  necessarily  be  regarded  as  jus- 
tifying retaliatory  action,  because 
the  same  Is,  by  every  instinct  of 
man,  Just  and  reasonable."  State 
R.  Commn.  v.  Hocking  Valley  R.  Co., 
82  Oh.  St.  25,  31,  91  NE  865. 

[a]  Competition  with  wagon 
route. — Railroads  may  meet  compe- 
tition, so  that  defendant  railroad  had 
the  right  to  fix  a  lower  rate  for  a 
shorter  haul  outside  the  sone  in 
which  plaintiff's  shipment  was  made. 
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honestly  expended,  and  is  entitled  to  meet  compe- 
tition.7* The  prohibition  of  the  rule  is  directed 
against  unjust  discrimination  arising  from  the  vol- 
untary-and  wrongful  act  of  the  carrier,  and  does 
not  relate  to  acts  which  are  the  result  of  conditions 
beyond  the  control  of  the  carrier.™  Under  the 
Interstate  Commerce  Act  the  phrase,  "under  sub- 
stantially similar  circumstances  and  conditions,"  as 
used  in  the  second  section  of  the  act  which  prohibits 
discrimination  in  charges,  refers  to  the  matter  of 
carriage,  and  does  not  include  competition  between 
rival  routes  which  therefore  cannot  be  considered.80 
But  it  is  well  settled  that,  in  considering  whether 
the  circumstances  and  conditions  arc  substantially 
similar,  within  the  meaning  of  the  third  and  fourth 
sections,  relating  to  undue  preferences  and  to  long 
and  short  hauls,  competition  is  one  of  the  most  im- 
portant conditions  which  may  and  must  be  taken 
into  consideration.*1  The  advantageous  position  of 
one  trader  in  having  his  works  so  placed  that  he  has 
'two  competing  routes  is  as  much  a  circumstance  to 
be  taken  into  consideration  as  the  geographical  posi- 
tion of  another  trader  who,  although  he  has  not  the 
advantage  of  competition,  is  situated  at  a  point  on 
the  line  nearer  the  market.82  Potential  water  com- 
petition, although  there  is  at  the  time  but  little 
actual  competition,  is  a  circumstance  to  be  consid- 
ered.8* In  the  case  of  traffic  originating  in  foreign 
countries,  the  courts  may  and  must  take  into  con- 
sideration, as  constituting  dissimilar  conditions,  cir- 


cumstances existing  beyond  the  seaboard  of  the 
United  States,  such  as  competition  by  oeean 
freights;  as  well  as  conditions  prevailing  within  the 
United  States.84  It  is  of  course  essential  that  the 
competition  be  genuine  and  not  a  pretense,85  and 
that  it  be  not  artificial,  or  merely  conjectural,  but 
material  and  substantial.88  The  mere  existence  of 
competition  does  not  necessarily  exempt  the  carrier 
from  the  restraint  of  the  act,  without  regard  to  the 
nature  and  extent  of  the  competition?7  Discrimina- 
tion in  favor  of  particular  shippers  to  induce  them 
not  to  divert  traffic  from  the  carrier,  or  to  induce 
them  to  transfer  traffic  from  one  carrier  which 
would  otherwise  go  to  another  carrier,  is  unlawful 
and  cannot  be  justified  on  the  ground  of  profit  to 
the  carrier  allowing  them.88 

[$  761]  H.  Particular  Kinds  of  Discrimination 
Considered — 1*.  Introductory  Statement.  The  pro- 
visions of  the  Interstate  Commerce  Act  against  un- 
just discrimination  are  very  broad  in  their  scope 
and  relate  not  only  to  inequality  of  charges  and 
inequality  of  facilities,  but  also  to  the  giving  of 
preferences  by  means  of  consent  judgments,  or  the 
waiver  of  defenses  open  to  the  carrier.89 

[$  762]  2.  Discrimination  in  Furnishing  Facilities 
for  Transportation — a.  In  General.  Both  at  common 
law  and  under  federal  and  state  legislation,  a  com- 
mon earrier  is  bound  to  furnish  facilities  for  trans- 
portation to  all  persons  without  discrimination  for 
service  under  like  conditions.90    A  carrier  is  guilty 


if  such  lower  rate  was  made  to  meet 
a  possible  competition  by  a  wagon 
haul.  Service  Lumber  Co.  v.  Surap- 
ter  Valley  R.  Co.,  67  Or.  68,  135  P 
639. 

[b]  Bid*  haul  toll  to  noncompeti- 
tive points*— It  is  not  unjust  dis- 
crimination for  a  railway  company 
to  charge  a  side  haul  toll  to  points 
where  there  is  no  competition,  al- 
though no  such  toll  is  charged  to 
points  where  competition  exists. 
wylle  Milling  Co.  v.  Canadian  Pac. 
R.  Co.,  (Can.)  8  DomLR  963. 

rcl  Unloading  at  Intermediate 
point. — The  granting  by  the  carrier 
of  the  privilege  of  unloading  at  an 
intermediate    point,    and    of    subse- 

Suently  reshipping  to  destination  at 
lie  same  rate  as  Is  charged  for  a 
shipment  moved  from  the  point  of 
origin  to  destination  without  having 
been  unloaded  In  transit.  Is  justified 
by  the  competition  of  other  carriers 
and  Is  not  In  violation  of  t  3  of  the 
Interstate  Commerce  Act,  which 
makes  It  unlawful  for  the  carrier  to 
give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  shipper 
or  locality,  or  to  any  particular  de- 
scription of  traffic.  Louisville,  etc., 
R.  Co.  v.  U.  S.,  197  Fed.  68. 

[d]  Subsequent  acquisition  of 
oompetlng  road*— The  fact  that  a 
railroad  company  has  acquired  the 
ownership  of  the  only  road  which 
previously  competed  with  its  own  for 
business  at  a  certain  point  cannot 
affect  the  question  whether  its  rates 
unjustly  discriminate  against  such 
point  In  favor  of  another  point  where 
competition  exists,  where  It  affirm- 
atively appears  that  the  rates  to  the 
noncompetitive  point  have  not  been 
Increased  since  the  purchase  of  the 
competing  road.  Interstate  Com- 
merce Commn.  v.  Southern  R.  Co., 
117  Fed.  741  [aff  122  Fed.  800,  60 
CCA  640  (app  dism  196  U.  S.  639,  26 
SCt  790.  49  L.  ed.  356)]. 

78.  Service  Lumber  Co.  v.  Sump- 
ter  Valley  R.  Co.,  67  Or.  68,  136  P 
639. 

79.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  181 
U.  S.  1.  21  SCt  616,  45  L.  ed.  719; 
Louisville,  etc.,  R.  Co.  v.  U.  S.,  197 
Fed.  58;  Interstate  Commerce 
Commn.  v.  Chicago  Great  Western  R. 


Co.,  141  Fed.  1008  [aff  209  U.  8.  108, 
28  SCt  493,  52  L.  ed.  705]. 

80.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  TJ.  S. 
144.  18  SCt  46,  42  L.  ed.  414  [foil 
Wight  v.  U.  S.,  167  U.  S.  612,  17  SCt 
822,  42  L.  ed.  268];  Interstate  Com- 
merce Commn.  v.  Texas,  etc.,  R.  Co., 
52  Fed.  187  [aft  57  Fed.  948,  6  CCA 
658  (rev  on  other  grounds  162  TJ.  S. 
197,  16  SCt  666,  40  L.  ed.  940)];  Cen- 
tral of  Georgia  R.  Co.  v.  Patterson. 
6  Ala.  A.  494.  60  S  465. 

"This  view  is  not  open  to  the  crit- 
icism that  different  meanings  are 
attributed  to  the  same  words  when 
found  In  different  sections  of  the 
act;  for  ....  as  the  purposes  of 
the  several  sections  are  different,  the 
phrase  under  consideration  must  be 
read,  in  the  second  section,  as  re- 
stricted to  the  case  of  shippers  over 
the  same  road,  thus  leaving  no  room 
for  the  operation  of  competition,  but 
that  In  the  other  sections,  which 
cover  the  entire  tract  of  Interstate 
and  foreign  commerce, .a  meaning 
milst  be  given  to  the  phrase  wide 
enough  to  Include  all  the  facts  that 
have  a  legitimate  bearing  on  the  sit- 
uation— among  which  we  find  the 
fact  of  competition  -when  It  affects 
rates."  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co..  168  U.  S. 
144,  166.  18  SCt  45.  42  L.  ed.  414. 

81.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  SCt  46.  42  L.  ed.  414;  Texas, 
etc.,  R.  Co.  v.  Interstate  Commerce 
Commn..  162  U.  S.  197,  16  SCt  666, 
40  L.  ed.  940;  Interstate  Commerce 
Commn.  v.  Western,  etc.,  •  R.  Co.,  93 
Fed.  83.  36  CCA  217  [aff  88  Fed.  186, 
and  aff  181  U.  S.  29,  21  SCt  612,  45  L. 
ed.  729];  Interstate  Commerce 
Commn.  v.  Louisville,  etc..  R.  Co.,  73 
Fed.  409.  See  also  cases  supra 
note  80. 

Xioiur  and  short  naol  olause  see 
Infra  f  784  et  seq. 

88.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc..  R.  Co.,  146  U.  S. 
263.  12  SCt  844,  36  L.  ed.  699;  Inter- 
state Commerce  Commn.  v.  Louis- 
ville, etc.,  R.  Co.,  73  Fed.  409;  Ran- 
some  v.  Eastern  Counties  R.-  Co.,  1 
C.  B.  N.  S.  437.  87  ECL  437,  140  Re- 
print 179. 

83.     Interstate   Commerce   Commn. 


v.  Alabama  Midland  R.  Co.,  74  Fed. 
716,  21  CCA  61  [aff  168  U.  S.  144.  18 
SCt  46.  62  L.  ed.  414]. 

84.  Texas,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  162  U.  S. 
197.  16  SCt  666,  40  L.  ed.  940;  Inter- 
state Commerce  Commn.  v.  Southern 
R.  Co.,  106  Fed.  703:  Southern  P»c. 
Co.  v.  Redding,  17  Tex.  Civ.  A.  444. 
43    SW    1061;    Wylle    Milling    Co.   v. 

i  Canadian   Pac.   R.  Co.,   (Can.)   8  Dom 
,LR  953. 

85.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  208 
U.  S.  108,  28  SCt  493.  52  L.  ed.  70S. 
See  East  Tennessee,  etc..  R.  Co.  v. 
Interstate  Commerce  Commn.,  181  U. 
S.  1,  12,  21  SCt  616,  45  L.  ed.  719 
(where  the  competition  which  will 
Justify  discrimination  is  spoken  of  u 

that   competition   which   is    control- 
ling on  traffic  and  rates"). 

86.  See  Infra  {  786. 

87.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co..  168  U.  S. 
144,  18  SCt  46,  4  L.  ed.  414;  Inter- 
state Commerce  Commn.  v.  western, 
etc.,  R.  Co.,  93  Fed.  83,  36  CCA  217 
[aff  181  U.  S.  29.  21  SCt  512.  45  L. 
ed.  7291. 

88.  Interstate  Commerce  Commn. 
v.  Texas,  etc..  R.  Co-.,  62  Fed.  187; 
Evershed  v.  London,  etc.,  R.  Co..  S 
Q.  B.  D.  264  [aff  L.  R.  3  Q.  B.  134 
(aff  3  App.  Cas.  1929,  5  ERC  351)1; 
Matter  of  Harris.  3  C.  B.  N.  S.  693. 
91  ECL  693.  140  Reprint  914. 

88.  Phillips  Co.  v.  Grand  Trunk 
Western  R.  Co.,  236  U.  S.  662,  35 
SCt  444.  69  L.  ed.  774. 

80.  U.  S. — Chicago,  etc.,  R.  Co.  t. 
Klrby,  226  U.  S.  155.  32  SCt  648.  56 
L.  ed.  1033.  AnnCasl914A  501:  V.  S. 
v.  Louisville,  etc.,  R.  Co.,  195  Fed. 
88;  West  Coast  Naval  Stores  Co.  v. 
Louisville,  etc.,  R  Co..  121  Fed.  6ft. 
57  CCA  671;  Interstate  Stock-Yards 
Co.  v.  Indianapolis  Union  R.  Co..  »» 
Fed.  472. 

Ala. — Agee  v.  Louisville,  etc.,  R 
Co.,  142  Ala.   344,  37  S  608. 

Ida. — Ccsur  D'Alene.  etc..  Transp. 
Co.  v.  Ferrell.  22  Ida.  762.  128  P  665. 
43   LRANS  965. 

Ind. — Pittsburgh,  etc..  R  Co.  t. 
Wood.  46  Ind.  A.  1.  84  NE  1009,  81 
NE  709. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Hlg- 
don,   149   Ky.   321.   148   SW  26;  Cres- 
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of  unjust  discrimination  in  refusing  to  transport  the 
product  of  one  shipper  while  at  the  same  time  trans- 
porting the  product  of  other  shippersxfrom  practi- 
cally the  same  territory,  at  the  same  rates,  to  the 
same  territory.'1  A  carrier  may  not  discontinue  a 
particular  service  as  to  one  and  continue  it  as  to 
others.*2  Nor  is  it  excused  from  its  duty  to  furnish 
equal  facilities  by  reason  of  unusual  traffic  condi- 
tions attendant  on  a  general  strike.93    Nevertheless 


different  facilities  furnished  under  circumstances 
essentially  different  do  not  constitute  an  unjust  dis- 
crimination, when  the  difference  in  the  facilities 
furnished  is  in  accordance  with  the  difference  in 
circumstances  and  not  intended  to  injure  another 
shipper  or  to  give  one  shipper  material  advantages 
over  another  in  competitive  business.84  A  difference 
in  the  character  of  commodities  offered  for  ship- 
ment, because  of  which  one  is  easier  to  handle  than 


cent  Coal  Co.  v.  Louisville,  etc.,  R. 
Co..  143  Ky.  7J,  136  SW  768,  S3  LRA 
NS  442;  Louisville,  etc.,  R.  Co.  v. 
Pittsburg,  etc.,  Coal  Co.,  84  SW  969, 
23  KyL  1318,  98  AmSR  447,  55  LRA 
<01. 

Minn. — Farmers*  Warehouse  As- 
soc, v.  Minneapolis,  etc.,  R.  Co., 
55  Minn.  8.  56  NW  248. 

Mo. — Ballentine  v.  North  Missouri 
R.  Co..  40  Mo.  491,  93  AmD  816:  Ho- 
bert-Lee  Tie  Co.  v.  Stone,  135  Mo. 
A  438.   117  SW  604. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co.,  52  N.  H.  430,  13  AmR  72. 

N.  T. — Kellogg  v.  Sowerby,  93 
App.  Dlv.  124,  87  NTS  412. 

N.  C. — Hilton  Lumber  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  141  N.  C. 
171,   53   SB  823,  6  LRANS   125. 

Oh. — Qulnn  Coal  Co.  v.  Hocking 
Valley  R.  Co..  32  Oh.  Clr.  Ct.  700: 
Youghlogheny,  etc..  Coal  Co.  v.  Erie 
R.  Co..  24  Oh.  Clr.  Ct.  289:  Johnson 
Coal  Mln.  Co.  v.  Hocking  Valley  R. 
Co..  14   OhNP  209. 

Pa. —  Cox  v.  Pennsylvania  R  Co., 
85  A  863;  Minds  v.  Pennsylvania  R. 
Co.,  228  Pa.  575    77  A  909. 

Tenn. — Memphis  News  Pub.  Co.  v. 
Southern  R  Co.,  110  Tenn.  684,  76 
SW  941,  68  LRA  160. 

Utah. — Nichols  v.  Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768,  91 
AmSR  778. 

Va. — National  Car  Adv.  Co.  v. 
Louisville,  etc.,  R.  Co.,  110  Va.  418, 
(6  SB  88,  24  LRANS  1010. 

Wash. — State     v.     Lewis     County 
Super.  Ct.,  60  Wash.  193,  110  P  1017. 
See  also  supra  li  746,  747. 
"Any  service  which  a  carrier  may 
render  to  a  shipper  in  the  transpor- 
tation   of   his   freight,   or   any   privi- 
lege which  It  may  accord  in  connec- 
tion therewith  which  confers-a  bene- 
fit  on   the  shipper,  must   under   the 
law   be  available  to  all  of  the  ship- 
pers on   the  same  terms  and  condi- 
tions."     Bergln  v.   Missouri,   etc.,   R. 
Co..  (Tex.  Civ.  A)  160  SW  1184,  1187. 
[a]     nhxotaslvs  newspaper  trains— 
(1)    A   railroad  company   contracted 
with    a    newspaper   publisher,   agree- 
ing   to   run   a  special   early  morning 
train    carrying  only   the   newspapers 
of    such    publisher,   In   consideration 
of    the    publishing   company    guaran- 
teeing to   It  a  certain  revenue  from 
the    operation    of    the    train.      This 
train    became   one    of    its    scheduled 
trains,  and  was  advertised  as  such. 
It  was  controlled  exclusively  by  the 
company,  and  all  the  revenue  derived 
from  its  operation  in  the  carrying  of 
passengers  and  freight  was  its  prop- 
erty.    It   was  held  that  the  railroad 
could  not,  relying  on  its  contract,  re- 
fuse   to    carry   on   such    train   news- 
papers   tendered    it    by   a    rival    pub- 
lishing house  which  offered  to  com- 
ply    with    all    the    conditions    as    to 
guaranty,    indemnity,    etc.,    complied 
with   by  the  house  making  the  con- 
tract,  and   that  such  refusal  consti- 
tuted   an    illegal    discrimination    be- 
tween   persons    of    the    same    class. 
Memphis  News  Pub.  Co.  v.  Southern 
R-  Co.,  110  Tenn.  684,  710,  75  SW  941, 
S3   LRA  160.     (2)  The  train  being  in 
operation,      the      railroad      company 
could  not  refuse  to  accommodate  the 
rival    publishing   house,    and    defend, 
when   sued  for  such   refusal,  on  the 
ground  that  such   house  could  make 
a     special    contract    similar    to    that 
made    by    the   first   house.      Memphis 
Neva   Pub.    Co.    v.    Southern    R.    Co., 
supra    (where   the   court   said:  "This 
would  be  a  good  answer  of  the  rail- 
way company,  if  complainant  wanted 
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an  early  service  and  there  was  no 
train  on  which  it  could  render  the 
service.  But  it  Is  not  for  either  de- 
fendant, with  the  present  train  on, 
amply  able  to  take  care  of  com- 
plainant's goods,  to  decline  only 
upon  the  ground  of  the  special  agree- 
ment"). (3)  It  was  the  duty  of  the 
railroad  company  to  forward  the 
papers  tendered  it,  without  discrim- 
ination in  time  or  order  of  shipment; 
and  it  could  not  refuse  to  carry 
papers  of  the  rival  house  on  the  early 
morning  train,  on  the  ground  that  ft 
had  other  trains  going  out  later  in 
the  day.  Memphis  News  Pub.  Co.  v. 
Southern  R.  Co.,  supra*  (4)  The  fact 
that  the  publishing  company  solicited 
the  institution  or  the  train  service, 
and  supported  it  by  a  large  outlay  of 
money  during  Its  early  days,  did 
not  change  the  rule  or  make  the  train 
a  special  one,  chartered  for  a  speblal 

Surpose.    Memphis  News  Pub.  Co.-v. 
outhern  R.  Co.,  supra. 

[b]  Transfer  of  freight  la  wagon, 
by  Itself. — Under  the  Interstate  Com- 
merce Act  of  June  29,  1906  (34  U.  S. 
St.  at  L.  586  c  3691  I  2),  prohibiting 
a  carrier  from  extending  to  any 
shipper  facilities  in  transportation, 
except  such  as  are  specified  in  the 
tariff,  a  shipper  cannot,  under  a 
special  contract  with  a  carrier,  claim 
special  facilities  in  transportation, 
such  as  that  the  freight  be  trans- 
ferred in  a  single,  covered  express 
wagon  by  itself,  so  that,  In  an  ac- 
tion by  a  shipper  based  on  such 
special  contract,  the  express  com- 
pany could  show  as  a  defense  that 
the  tariff  rates  applicable  did  not 
provide  for  such  special  privileges. 
Winn  v.  American  Express  Co.,  149 
Iowa  259,  128  NW  663. 

fo]  Voiding  train  for  Individual 
snipper, — A  common  carrier's  agree- 
ment, in  advance  of  issuing  its  bill 
of  lading,  to  bold  a  certain  train  at 
a  certain  time  and  place  for  the  ship- 
ment of  live  stock  la  an  unreason- 
able preference  and  void.  Louis- 
ville, etc.,  R.  Co.  v.  Jones,  6  Ala.  A. 
617,  60  S  945. 

d]     yming     orders     for     oars.— 

iere  plaintiff  ordered  cars  of  de- 
fendant railroad  company,  to  be  de- 
livered at  a  certain  date,  defendant's 
action  in  filling  subsequent  orders 
before  plaintiff's  was  unlawful  dis- 
crimination. Nichols  v.  Oregon  Short 
Line  R.  Co.,  24  Utah  83,  66  P  768. 
91  AmSR  778. 

[e]  Warehouse  facilities. — Under 
L.  (1887)  c  10  |  2  subd  b,  forbidding 
carriers  to  give  unequal  preferences, 
a  railway  company  Is  obliged  to  give 
equal  facilities  for  shipping  grain  to 
all  persons  who  in  good  faith  erect, 
or  desire  to  erect,  warehouses  at  any 
station;  and  if  it  refuses  a  request 
for  an  elevator  site  on  a  right  of 
way  such  as  it  grants  to  others,  and 
the  warehouseman  buys  land  adjoin- 
ing, and  builds  his  elevator  thereon, 
the  company  cannot  refuse  to  build 
a  spur  on  its  land  to  accommodate 
his  business.  The  company  may  im- 
pose reasonable  terms  and  conditions 
on  persons  who  demand  such  facili- 
ties but  they  must  be  the  same  for 
all.  Farmers'  Warehouse  Assoc,  v. 
Minneapolis,  etc.,  R.  Co.,  65  Minn.  8, 
56  NW  248. 

[fl  Advertising  privileges. — 'Un- 
der Va.  Code  (1904)  S  1294c  subs  3, 
making  It  unlawful  for  any  transpor- 
tation company  to  give  any  undue 
advantage  t6  any  particular  person, 
corporation,  etc.,  or  to  any  particular 
trarac,  etc.,   a  contract   whereby  de- 


Whe 


fendant  railroad  gave  plaintiff  the 
exclusive  right  of  displaying  adver- 
tisements on  all  box  oars  controlled 
by  defendant,  the  latter  to  carry  free 
the  material,  to  furnish  storage 
therefor,  and  to  transport  plaintiffs 
employees,  when  engaged  in  the  busi- 
ness, gave  plaintiff  an  exclusive 
privilege,  constituting  an  undue  ad- 
vantage, and  was  void.  National  Car 
Adv.  Co.  v.  Louisville,  etc.,  R.  Co., 
110  Va.  413,  66  SE  88,  24  LRANS 
1010  and  note. 

[g]  Tjssss  to  shipper  of  part  of 
right  of  way, — A  lease  or  license  by 
a  railroad  company  of  Us  land  be- 
tween its  tracks  and  a  river,  held 
and  treated  by  it  as  part  of  its  right 
of  way  or  depot  grounds,  constitutes 
a  discrimination  Between  shippers,  In 
violation  of  Rev.  St.  (1899)  I  1127 
(Annot.  St.  [1906]  p  9f2),  its  effect, 
and  presumably  Its  intent,  being  to 
give  one  company  engaged  in  float- 
ing ties  down  the  river  for  shipment 
by  the  railroad  an  advantage  over 
others  in  the  same  business,  in  get- 
ting them  to  the  cars.  Hobart-Lee 
Tie  Co.  v.  Stone,  136  Mo.  A.  438, 
117  SW  604. 

[h]  Unusual  facilities  for  patting 
cattle  in  condition  for  market^-A 
'contract  binding  carriers  of  an  inter-, 
state  shipment  of  cattle  so  to  handle 
them  as  to  get  them  into  market  by 
a  specified  time,  and  to  feed  and 
water  them  only  once  en  route,  so 
that  they  will  take  a  heavy  fill  and 
weigh  more  at  destination  than  If 
fed  and  watered  more  than  once  en 
route,  is  invalid  as  In  violation  of 
the  Elklns  Act,  prohibiting  discrim- 
ination between  shippers.  St.  Louis, 
etc.,  R.  Co.  v.  West,  (Tex.  Civ.  A) 
159  SW  142. 

[1]  Contract  hold  not  violative  of 
act, — Defendant  railroad  company  en- 
tered into  a  contract  with  plaintiff 
for  a  term  of  years,  to  build  up, 
develop,  and  conduct  the  business  of 
the  transportation  of  milk  on  Its 
lines  of  road.  Plaintiff  was  to  have 
full  charge  of  such  business  and  was 
to  receive  as  compensation  a  per- 
centage of  the  freights  earned  there- 
in. It  was  provided  that  he  should 
charge  rates  not  in  excess  of  those 
charged  by  the  competitive  roads, 
and  should  be  granted  the  exclusive 
privilege  of  transporting  milk  over 
defendant's  lines,  'too  far  as  It  was 
permitted  to  do  so  by  law."  In  the 
execution  of  the  contract  all  rates 
were  made  by  defendant,  and  plain- 
tiff was  not  given  a  monopoly  of  the 
milk  traffic  It  was  held  that  such 
contract  was  not  violative  of  the  In- 
terstate Commerce  Act  i  3  (24  U.  S. 
St.  at  L.  380  c  104),  as  giving  an  un- 
due and  unreasonable  preference  to 
plaintiff.  Delaware.'  etc.,  R.  Co.  v. 
Kutter,  147  Fed.  51,  77  CCA  315. 

91.  U.  S.  v.  Louisville,  etc,  R. 
Co..  195  Fed.  88. 

93.  Agee  v.  Louisville,  etc.,  R.  Co.. 
142  Ala.  344,  87  S  680. 

[a]  Bnle  applied. — A  carrier  can- 
not justify  discrimination  In  refus- 
ing to  carry  coal  between  a  mine 
and  an  industrial  line  on  a  belt  line 
In  a  city,  while  carrying  other  freight 
between  points  on  that  line,  merely 
on  the  ground  that  It  obtains  an  ad- 
ditional haul  from  the  other  freight 
before  or  after  the  haul  on  the  belt 
line.  Crescent  Coal  Co.  v.  Louisville, 
etc..  R.  Co..  143  Ky.  73,  185  SW  768, 
33  LRANS   442. 

93.  Minds  "v.  Pennsylvania  R.  Co.. 
228  Pa.  575.  77  A  909. 

94V.  Little  Rock,  etc.,  R  Co.  v.  Op- 
Digitized  by  VjOOQ  lC 
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the  other,  will  justify  the  carrier  in  refusing  to 
furnish  equal  facilities  for  the  shipment  of  the  two 
kinds  of  commodities.*9  Thus  the  difference  between 
live  stock  and  inanimate  freight  is  such  as  to  justify 
a  refusal  to  deliver  or  receive  live  stock  in  car- 
load lots  on  sidetracks  at  private  stockyards.98  So, 
where  a  railroad  company  has  by  contract  with  a 
stockyards  company  made  adequate  provision  for 
the  discharge  of  its  duty  as  a  common  carrier  with 
respect  to  live  stock  shipped  over  its  line  to  a  city, 
it  is  not  required  by  the  common  law,  or  by  state  or 
federal  legislation  relating  to  discrimination,  to 
make  deliveries  of  stock  to  other  stockyards  in  the 
same  city.*7-  A  carrier  cannot  be  required,  at  its 
own  expense,  to  provide  such  equal  facilities  and 
conveniences  between  private  persons  or  corpora- 
tions  as   to   overcome   or   equalize   disadvantages 

penhelmer.  64  Ark.  271,  43  SW  160. 
44  LRA  368. 

96.  Butchers',  etc.,  Stock-Yards 
Oo.  v.  Louisville,  eitc,  R.  Co.,  67  Fed. 
36,  14  CCA  290;  Smith  v.  Louisville, 
etc.,  R.  Co.,  131  Tenn.  631,  175  SW 
667,  LRA1916A  1107.  See  also  supra 
!   768. 

•ft.  Butchers',  etc.,  Stock-Yards 
Co.  v.  Louisville,  etc.,  R.  Co.,  67  Fed. 
36,  14  CCA  290  (so  holding  in  re- 
spect to  the  business  of  persons  re- 
ceiving and  shipping  dead  freight 
over  Its  spur  track  on  which  their 
premises  abut  and  that  of  a  com- 
pany whose  premises  are  forty  feet 
away  from  the  track  and  which  seeks 
to  receive  and  ship  live  stock):  Smith 
v.  Louisville,  etc.,  R  Co.,  181  Tenn. 
681,  175  SW  657,  LRA1916A  1107. 
■  [a]  Season  for  ralsv— "The  differ- 
ence between  the  duties  of  a  common 
carrier  in  the  transportation  of  live 
stock  and  of  dead  freight  has  been 
remarked  upon  more  than  once  by 
the  supreme  court  of  the  United 
States.  Covington  Stock-Yards  Co. 
v.  Keith,  189  U.  S.  128,  133.  11  SCt 
461.  36  L.  -ed.  73;  North  Pennsyl- 
vania R.  Co.  v.  Chicago  Commercial 
Nat.  Bank,  123  U.  S.  727,  734,  8  SCt 
266,  31  L.  ed.  287.  The-  evidence 
clearly  shows  that  the  delivery  of 
oar-load  lots  of  dead  freight  and  the 
receipt  of  them  by  side  tracks  Is  much 
less  onerous,-  and  Involves  much 
less  care  and  responsibility  for  the 
railroad  company,  titan  would  the  re- 
ceipt of  live  stock  from  a  private 
yard  by  side  track.  One  of  the  chief 
reasons  why  deliveries  and  ship- 
ments of  railroad  car-load  lots  by 
side  track  are  possible  and  consist- 
ent with  the  conduct  of  the  business 
of  a  large  trunk  line  is  that  the 
loaded  car  may  stand  upon  a  side 
track  for  hours,  or  even  a  day,  until 
the  railroad  company  finds  It  con- 
venient to  back  Its  engine  down  and 
take  It.  Such  delays  are  utterly  im- 
possible In  the  proper  transportation 
of  car  loads  of  live  stock.  When 
they  are  loaded,  they  must  be  moved. 
The  evidence  shows  that  In  other  re- 
spects the  supervision  of  the  switch- 
ing of  cattle  cars  would  be  much 
more  expensive  and  troublesome  to 
the  railway  company  than  dead 
freight.  Indeed,  it  hardly  needs  ex- 
pert evidence  to  establish  It.  There 
Is  no  ground,  therefore,  for  any 
charge  of  unjust  discrimination 
against  the  defendant  railway  com- 
pany as  between  complainant  and  the 
Front  street  shippers."  Butchers', 
etc.,  Stock-Yards  Co.  v.  Louisville, 
etc.,  R.  Co.,  67  Fed.  36,  42,  14  CCA 
290  [quot  Smith  v.  Louisville,  etc., 
R.  Co.,  131  Tenn.  581,  637,  176  SW 
567,  LRA1916A  1107]. 

97.  Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co..  192  U.  S.  568, 
24  SCt  339,  48  L.  ed.  665  [aft  118  Fed. 
113,  65  CCA  63,  63  LRA  213]; 
Butchers',  etc.,  Stock-Yards  Co.  v. 
Louisville,  etc..  R.  Co.,  67  Fed.  35; 
Smith  v.  Louisville,  etc.,  R.  Co.,  181 
Tenn.  531,  175  SW  567,  LRA1916A 
1107.       Compare     Interstate     Stock- 


caused  by  dissimilarity  of  location.08  This  rule  is 
not  affected  by  a  constitutional  provision  that  the 
state  corporation  commission  shall  require  carriers 
to  establish  and  maintain  such  pubtyc  facilities  as 
may  be  reasonable  and  from  time  to  time  to  make 
and  enforce  such  requirements  and  regulations  as 
may  be  necessary  to  prevent  unjust  or  unreasonable 
discrimination  in  favor  of  any  person,  locality,  etc., 
in  the  matter  of  car  service  or  efficiency  of  trans- 
portation.** 

[y  763]  b.  Distribution  of  Oars— (1)  Duty  to  Ap- 
portion Oars  without  Discrimination.  It  is  the  duty 
of  the  carrier  to  give  a  fair  and  impartial  car  service 
as  between  different  shippers  and  localities, '  having 
regard  to  all  the  circumstances,  and  any /failure  to 
do  so  constitutes  unjust  discrimination.1  Cars 
should  be  distributed  among  the  different  stations, 


Yards  Co.  v.  Indianapolis  U.  R.  Co., 
99  Fed.  472  (holding  that  neither  the 
National  Live  Stock  Shipping  Law, 
nor  that  of  Indiana,  which  is  iden- 
tical, requiring'  stock  in  shipment  to 
be  unloaded,  fed,  watered,  and  rested 
within  stated  times,  Justifies  an  in- 
terstate carrier  of  stock  In  discrim- 
inating between  different  stockyards 
at  the  same  place  by  refusing  to  de- 
liver such  Btock  at  one  of  the  yards, 
although  consigned  to  It  by  the 
owner  for  care.  Such  statutes  im- 
pose the  duty  of  feeding  and  caring 
for  the  stock,  in  the  first  Instance, 
on  the  owner,  and  the  carrier  has  the 
right  to  control  the  same  only  when 
the  owner  or  person  In  charge  neg- 
lects such  duty). 

"The  claim  is  that,  having  granted 
certain  rights  and  privileges  to  the 
.Bourbon  Stock  Yards  Company,  this 
section  [Interstate  Commerce  Act  i 
3]  guaranties  equal  privileges  to  the 
Central  Stock  Yards  Company.  This 
construction  of  the  act  Is  not  sus- 
tainable. It  Is  the  duty  of  the  rail- 
road company  to  provide  reasonable 
facilities  for  the  unloading  and  care 
of  live  stock.  This  duty  It  might 
discharge  by  Itself  furnishing  suffi- 
cient facilities,  or  It  might  contract 
with  others  to  make  such  provision. 
The  respondent  has  chosen  the  lat- 
ter course.  By  contract  with  the 
Bourbon  Stock  Yards  Company  It  has 
provided  facilities  for  the  care  of 
stock  received  at  Louisville.  These 
facilities  cannot  be  denied  to  some 
and  afforded  to  others.  But  this  Is 
far  from  saying  that  it  was  the  pur- 
pose of  the  law  to  dlotate  to  com- 
mon carriers  the  means  by  wMch  it 
shall  discharge  Its  obligations  to 
shippers.  To  hold  otherwise  would 
be,  having  regard  to  the  present  case, 
to  require  the  railroad  company  to 
make  connections  with  as  many 
stock  yards  companies  as  may  see 
fit  to  provide  facilities  equal  to  those 
furnished  by  the  company  or  its 
agents."  Central  Stock  Yards  Co.  v. 
Louisville,  etc.,  R.  Co..  118  Fed.  113, 
117,  65  CCA  63,  63  LRA  213  [aff  192 
U.  S.  668,  24  SCt  339,  48  L.  ed.  565]. 

"It  is  not  to  be  presumed  that  the 
law  places  on  a  common  carrier  a 
burden  likely  to  become  so  great  as 
to  cause  it  to  stagger  under  the 
weight,  in  compelling  the  carrying 
of  numerous  express  cars,  the  sleep- 
ing cars  of  every  and  various  offer- 
ing companies,  or  In  the  delivery  of 
live  stock  to  the  plant  or  place  of 
business  of  each  customer  who  may 
claim  to  be  engaged  In  the  slaughter- 
house business  or  the  business  of 
stockyardlng.  In  the  making  of  such 
deliveries  the  railway  companies 
would  be  one-rated  with  the  conse- 
quences due  to  the  hazard  to  live 
stock  in  the  Jars  and  lurches  Inci- 
dent to  the  numerous  movements  of 
the  cars  in  their  being  placed  on 
spur  tracks  used  by  such  offerers. 
The  stock  would  have  to  remain  on 
board  cars  during  the  delay  Incident 
to  the  switching  operations,  a  matter 
affecting  their  being  fed  and  watered. 


Further,  there  are  regulations  at  the 
federal   and   State    governments   re- 

3ulring  live  stock  under  certain  eon- 
itlona  to  be  inspected  and  quaran- 
tined, and  under  other  conditions  to 
be  treated  by  being  dipped  for  pro- 
tection against  certain  diseases,  and 
facilities  for  all  such  required  pur- 
poses could  not  reasonably  be  fur- 
nished at  many  loading  places  In  the 
same  city.  The  fact  that  Inanimate 
or  dead  freight  may  be  required  to 
be  delivered  to  customers  on  the 
spur  tracks  at  their  plants  Is  no 
sufficient  reason  for  a  like  rule  being 
applied  to  live  stock."  Smith  v. 
Louisville,  etc..  R.  Co.,  131  Tenn.  5J1, 
540,  176  8W  657,  LRA1916A   1107. 

98.  St.  Louis,  etc.,  R  Co.  v.  State. 
27  Okl.  426,  112  P  1121:  St.  Louis, 
etc.  R.  Co.  v.  State,  27  Okl.  424.  112 
P  980:  Atchison,  etc.,  R.  Co.  v.  State. 
24  Okl.  616,  104  P  908:  Chicago,  etc.. 
R.  Co.  v.  State,  21  Okl.  94,  99  P  901. 

[a]  Thus,  the  fact  that  a  railroad 
permitted  the  location  of  an  elevator, 
maintained  by  a  private  corporation, 
on  the  industrial  track  on  the  right 
of  way,  does  not  render  Its  refusal  to 
construct,  at  Its  own  expense,  a  side- 
track to  a  competing  elevator,  located 
off  the  right  of  way.  an  unlawful  dis- 
crimination, within  Const,  art  9  I  18 
(Bunn  ed.  |  222).  Chicago,  etc,  R. 
Co.  v.  State.  28  Okl.  94,  99   P  901. 

99.  See  cases  supra  not*  98. 

1.  U.  S.  v.  Baltimore,  etc.,  R.  Co., 
166  Fed.  113,  91  CCA  147  [rev  on 
other  grounds  215  U.  S.  481,  20  SCt 
164,. 54  L.  ed.  292];  State  v.  Chicago, 
etc.,  R.  Co.,  83  Nebr.  618,  120  .W 
166;  Puritan  Coal  Mln.  Oo.  v.  Penn- 
sylvania R.  Co.,  237  Pa.  420,  85  A 
426,  AnnCasl914B  37. 

[a]  Bute  applied^— (1)  The  re- 
fusal of  an  Interstate  carrier  to  fur- 
nish cars  for  the  shipment  of  com- 
plainant's crossties.  while  furnishing 
cars  to  others  for  Interstate  ship- 
ment of  other  freight,  constitutes  an 
unjust  discrimination  in  violation  of 
the  Interstate  Commerce  Act  (24  tl. 
S.  St.  at  L.  380  c  104  i  3),  for  which 
plaintiff  was  entitled  to  recover  full 
damages  with  an  attorney's  fee  and 
costs  as  authorized  by  J  8.  Ameri- 
can Tie,  etc.,  Co.  v.  Kansas  City 
Southern  R.  Co.,  176  Fed.  28,  99  CCA 
44.  (2)  Where  a  railroad  distributed 
its  freight  cars  so  that  empty  can 
were  retained  on  ■  the  division  where 
they  had  been  unloaded  until  they 
could  be  loaded  with  outgoing 
freight,  and  It  preferred  shippers  or 
live  stock  and  merchandise  over  the 
shippers  of  hay  located  at  noncom- 
petitive points,  and  during  a  block- 
ade at  its  terminals  withheld  cars  for 
the  shipment  of  hay  to  other  point* 
until  the  congestion  was  relieved.  It 
was  an  unlawful  discrimination. 
State  v.  Chicago,  etc.,  R.  Co..  83 
Nebr.  618,  120  NW  166.  (S)  Where 
a  railroad  divides  mines  'along  its 
line  Into  two  districts,  and  rates 
them  according  to  their  producing 
capacity,  and  during  a  period  of 
shortage  gives  to  one  coal  company 
an  excess  of  cars,  it  will  be  liable 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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as  nearly  as  may  be,  in  proportion  to  the  ordinary 
business  requirements  at  the  time,  in  order  that 
shipments  may  be  made  with  reasonable  celerity.1 
Where  stations  are  of  equal  importance,  the  rights 
of  all  shippers  applying  for  cars  under  the  same 
circumstances  are  necessarily  equal.9  Shippers  simi- 
larly situated  at  the  same  place  must  be  treated 
alike  by  the  carrier,  in  the  distribution  of  ears.1 
Where,  from  causes  not  within  its  control,  the  car- 
rier cannot  supply  a  sufficient  number  of  oars  tem- 
porarily made  necessary  by  unusual  demands  there- 
for, it  is  not  only  entitled,  but  is  also  bound,  to 
apportion  the  same  in  a  fair  and  equitable  manner 
among  patrons  similarly  situated,  and  cannot  be 
compelled  to  provide  one  shipper  with  cars  to  the 
exclusion  of  others.*  Under  the  provisions  of  the 
Interstate  Commerce  Act,  which  require  railroads 
to  furnish  cars  to  shippers  on  branch  lines,  "with- 
out discrimination  in  favor  of  or  against  any  such 
shipper,"  shippers  on  the  main  line  of  the  jjoad  and 
those  on  a  collateral  branch  line  are  entitled  to  pre- 
cisely the  same  treatment  in  the  distribution  of 
ears.  The  rule  under  consideration  is  not  violated 
by  the  making  of  a  contract  by  a  carrier  to  furnish 
a  specified  number  of  cars  on  specified  dates  and 
at  specified  places,  unless  the  contract  if  performed 
will  extend  to  that  shipper  an  undue  preference 
over  other  shippers;7  or  by  furnishing  cars  to  be 
loaded  by  a'  wagon  on  its  tracks  at  a  station,  with 
coal  for  shipment  in  one  direction  to  points  within 
the  state,  while  it  refuses  to  furnish  cars  to  be  so 
loaded  for  interstate  shipments  in  the  opposite  di- 
rection, where  the  order  under  which  the  cars  are 


furnished,  applies  to  all  persons  alike;*  or  by  a  con- 
tract to  furnish  a  oar  for  a  certain  date,  to  be  car- 
ried by  a  train  regularly  operating  over  the  car- 
rier's line.9  A  refusal  of  a  carrier  to  grant  permis- 
sion to  a  shipper  to  purchase  and  use  on  the  car- 
rier's line  a  number  of  cars  of  a  kind  used  by  other 
shippers  on  such  line  did  not  amount  to  a  discrim- 
ination in  the  distribution  of  cars,  so  as  to  entitle 
the  shipper  to  recover  damages.10  A  contract  bind- 
ing a  carrier  to  receive  cars  of  another  carrier  and 
to  deliver  them  to  the  shipper  for  the  reception  of 
his  freight  is  not  invalid  as  creating  an  unjust  dis- 
crimination, in  the  absence  of  any  showing  that  the 
contract  gave  the  shipper  a  preference  over  ship- 
pers of  other  similar  freight  who  could  secure  cars 
from  other  carriers.11 

[$  7641  (2)  Matters  to  Be  Considered  in  Deter- 
mining Correct  Apportionment.  Any  inequality  in 
the  matter  of  the  distribution  of  cars  must  be  jus- 
tified by  a  difference  of  circumstances  and  situa- 
tion." Where  all  shippers  in  the  same  situation  at 
a  given  point  are  treated  alike  in  the  matter  of 
furnishing  cars,  the  mere  fact  that  shippers  who' 
own  spur  tracks  or  who  furnish  oars  are  given  pref- 
erence over  those  who  do  not  own  tracks,  but  re- 
quire the  use  of  a  railroad  company's  sidetracks 
which  are  needed  by  it  to  conduct  its  general  busi- 
ness and  to  serve  the  public,  is  not  an  unjust  dis- 
crimination.1' But  where  a  railroad  company  per- 
mits the  building  of  grain  warehouses  along  its 
track,  in  which  warehouses  the  warehouse  pro- 
prietors store,  for  hire,  the  grain  of  producers,  as 
well  as  grain  which  they  have  themselves  purchased, 


in  damages  to  a  coal  company  in  the 
other  district  which  haa  been  de- 
prived oi  its  fair  share  of  care, 
Puritan  Coal  Min.  Co.  v.  Pennsyl-' 
vania  R.  Co.,  237  Pa.  410,  85  A  428, 
AnnCa»1914B  87. 

fbj  Contract  flame  basis  for  dis- 
tribution of  oars^-An  arrangement 
between  an  interstate  railroad  com- 
pany and  coal  Shippers  In  a  certain 
field.  Axing-  a  basis  which  should  be 
considered  equitable  for  the  dis- 
tribution of  cars  between  such  ship- 
pers, does  not  operate  to  relieve  the 
railroad  company  from  the  obliga- 
tions imposed  on  it  by  J  8  of  the 
Interstate  Commerce  Act  I  S  (24  U.  S. 
St.  at  L.  380  c  104),  to  treat  shippers 
without  discrimination,  nor  does  it 
deprive  one  of  such  shippers  of  the 
right  to  maintain  a  proceeding  In  a 
federal  court  for  a  writ  of  man- 
damus, under  the  amendatory  act  of. 
March  2,  1888  (25  U.  3.  St.  at  L.  862 
c  182  i  10),  to  compel  the  company 
to  furnish  to  relator  its  equitable 
proportion  of  cars,  on  allegations 
that  the  basis  of  distribution  fixed 
by  the  agreement  was  equitable  and 
that  defendant  has  refused  to  ob- 
serve It,  but  has  discriminated  in 
favor  of  other  shippers,  the  agree- 
ment being  in  fact  in  aid  of  the  act 
toy  fixing,  as  between  the  parties, 
what  should  be  considered  and  ac- 
cepted as  a  compliance  with  its  re- 
quirements. V.  S.  v.  Norfolk,  etc., 
It.  Co.,  143  Fed.  266,  74  CCA  404. 

9.  Ayres  v.  Chicago,  etc.,  R.  Co., 
71  Wis.  372,  87  NW  4S2,  5  AmSR  226. 

3.  Ayres  v.  Chicago,  etc.,  R.  Co., 
71  Wis.  372,  37  NW  432,  5  AmSR  22S. 

4.  Wright  v.  Baltimore,  etc.,  R. 
Co.,  32  Pa.  Super.  5. 

5.  TJ.  S. — Interstate  Commerce 
Commn.  v.  Illinois  Cent.  R.  Co.,  215 
TJ.  S.  452,  30  SCt  155,  54- L.  ed.  280; 
TJ.  S.  v.  Baltimore,  etc..  R.  Co.,  165 
VeA.  113,  9  OCA  147  [rev  on  other 
grounds  216  U.  S.  481,  30  SCt  164.  54 
I*.  ed.  2921;  U.  8.  v.  Oregon  R..  etc.. 
Co..  159  Fed.  975:  U.  S.  v.  West  Vir- 

flnla  Northern  R.  Co..  125  Fed.  252 
aff  134  Fed.  198,  67  CCA  220];  U.  S. 
■v-  Norfolk,  etc,  R.  Co.,  109  Fed. 
8  SI. 


Ark.— St.  Louis  Southwestern  R. 
Co.  v.  Clay  County. Gin  Co.,  77  Ark. 
857,  92  SW  631. 

Mich. — Oreat  Western  R.  Co.  v. 
Hawkins,  18  Mich.  427. 

Nebr. — State  v.  Chicago,  etc.,  R. 
Co..  72  Nebr.  542,  101  NW  23;  State 
v.  Chicago,  etc.,  R.  Co.,  71  Nebr.  693, 
99  NW  309. 

N.  Y. — Dobbins  v.  Syracuse,  etc., 
R.  Co.,  157  App.  Dlv.  80,  141  NTS  687 
[aff   215   N.   f.    674  mem,   109   NB  79 


mem 
etc. 


nl;  Strough  v.  New  York  Cent., 
,  R.  Co..  92  App.  Dlv.  6«4,  87  NYS 
30  [aff  181  N.  f.  583  mem,  73  NB 
1183  mem}. 

Pa. — Hoover  v.  Pennsylvania  R. 
Co.,  156  Pa.  220,  27  A  282,  86  AmSR 
43,  22  LRA  263;  Wright  v.  Baltimore, 
etc.,  R.  Co.,  82  Pa.  Super.  6. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Smith.  63  Tex.  322. 

Eng. — Baxendale  v.  Oreat  Western 
R.  Co..  5  C.  B.  N.  S.  336,  94  BCL.  836, 
141  Reprint  134. 

"The  equipment  of  a  railroad  com- 

f>any  engaged  in  interstate  commerce, 
ncluded  in  which  are  its  coal  cars, 
are  Instruments  of  such  commerce 
.  .  .  such  cars  are  embraced  with- 
in the  governmental  power  of  regu- 
lation which  extends,  in  time  of  car 
shortage,  to  compelling  a  Just  and 
equal  distribution  and  the  preven- 
tion of  an  unjust  and  discriminatory 
one."  Interstate  Commerce  Commn. 
v.  Illinois  Cent.  R.  Co.,  215  U.  S.  452, 
474.  30  SCt  155,  54  L.  ed.   280. 

"The  company  will  not  be  allowed 
to  take  advantage  of  such  a  condi- 
tion [car  shortage],  so  as  to  extend 
advantages  to  one  customer  to  the 
injury  of  another.  It  must,  under 
such  circumstances,  as  at  all  other 
times  in  dealing  with  the  public,  act 
upon  the  rule  of  equality.  To  per- 
mit the  company  to  take  advantage 
of  a  press  of  business  to  deal  out 
favors  to  certain  customers  to  the 
detriment  of  others,  might  result  in 
perpetuating  that  condition  upon  the 
line."  Houston,  etc.,  R.  Co.  v.  Smith, 
63  Tex.  322.  327. 

8.  V.  3.  v.  Baltimore,  etc.,  R.  Co., 
165  Fed.  113,  131,  91  CCA  147  [rev 
on  other  grounds  215  U.  S.  481,  30 


SCt  164,  54  L.  ed.  292]. 

7.  Oregon  R.,  etc.,  Co.  v.  Dumas, 
181  Fed.  781,  104  CCA  641;  Farrell  v. 
Great  Northern  R.  Co.,  119  Minn.  302, 
138  NW  184. 

"A  court  should  declare  a  contract 
void  as  against  public  policy  only 
when  the  case  is  clear  and  free  from 
doubt,  and  the  injury  to  the  public 
is  substantial  and  not  theoretical  or 
problematical."  Oregon  R-,  etc.,  Co. 
v.  Dumas,  181  Fed.  781,  786,  104  CCA 
641. 

8.  Harp  v.  Choctaw,  etc.,  R.  Co., 
118  Fed.  169  [aff  126  Fed.  445,  61 
CCA  405]. 

S.  Stewart  v.  Chicago,  etc.,  R  Co., 
172  Iowa  313,  151  NW  485. 

10.  Walnut  Coal  Co.  v.  Pennsyl- 
vania R.  Co..  237  Pa.  410,  417,  85  A 
440  (where  the  court  said:  "What  is 
complained  of  is  injury  that  resulted 
from  undue  and  unreasonable  dis- 
crimination In  denying  plaintiff  facil- 
ities for  the  transportation  of  freight 
which  defendant  had  extended  to 
others.  The  reference  is  to  the  fact 
that  some  shippers  were  employing 
their  own  cars  in  the  transportation 
of  coal,  and  that  plaintiff  was  denied 
the  privilege  of  using  its  privately 
owned  cars  in  like  business.  If  plain- 
tiff had  no  such  cars,  where  was  the 
discrimination'  and  where  was  the  in- 
Jury?  A  mere  refusal  to  admit  or 
recognise  a  right  in  another  cannot 
in  itself  be  made  the  subject  of  a 
legal  action  for  damages.  There 
must  be  injury  to  redress  before  the 
law  will  take  cognisance  of  the  dis- 
pute. .  .  .  The  mere  assertion  by 
the  defendant  of  its  right  to  exclude 
from  its  tracks  the  cars  which  plain- 
tiff proposed  to  buy  entailed  no  loss 
or   injury"). 

11.  Texas,  etc.,  R.  Co.  v.  Shawnee 
Cotton  Oil  Co.,  66  Tex.  Civ.  A.  183, 
118   SW  776. 

13.  Wright  v.  Baltimore,  etc.,  R. 
Co.,  32  Pa.  Super.  5. 

13.  Harp  v.  Choctaw,  etc.,  R.  Co., 
125  Fed.  445.  161  CCA  405  [aff  118 
Fed.  169]:  Choctaw,  etc.,  R  Co.  v. 
State,  78  Ark.  873,  84  SW  502,  92  SW 
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the  relative  circumstances  and  conditions  of  the 
-warehousemen  as  producers  and  exporters  of  grain 
are  not  materially  dissimilar  to  those  of  the  pro- 
ducers for  whom  they  store  the  grain  and  do  not 
warrant  a  discrimination  in  the  distribution  of  cars 
for  the  transportation  of  the  grain.14  It  is  no  jus- 
tification for  giving  a  shipper  a  preference  that  the 
preference  arises  from  the  fact  that  the  carrier 
chose  to  purchase  its  coal  or  fuel  supply  from  that 
particular  shipper.15  Each  shipper  is  entitled  to  his 
percentage  of  all  the  available  cars,  whether  owned 
by  the  company  or  individually,  in  so  far  as  it  will 
not  interfere  with  the  right  of  individual  owners 
to  the  exclusive  use  of  their  own  cars.14  In  the  dis- 
tribution of  oars,  the  cars  owned  by  the  carrier, 
those  of  other  carriers  on  its  line  to  be  loaded,  and 
cars  owned  by  any  individual  shipper  must  be 
placed  absolutely  on  the  same  basis  as  together 
forming  the  available  car  equipment  of  the  road 
as  a  whole.17  In  determining  the  percentage  of  cars 
to  which  a  particular  shipper  is  entitled,  the  carrier 
should  be  guided  by  the  capacity  of  the  shipper  to 
furnish  freight  for  shipment.18  The  allowance  of 
an  extra  percentage  of  cars  to  a  shipper  who  during 


14.  U.  S.  v.  Oregon  It.,  etc.,  Co.. 
159  Fed.  976,  984  (where  the  court 
Bald:  "It  Is  plain  that  the  carrier 
cannot  claim  that  It  is  serving-  the 
warehousemen  In  a  private  capacity, 
because  many  others  are  induced  to 
store  with  the  warehousemen,  who 
expect  and  are  entitled  to  a  like  serv- 
ice on  the  part  of  the  railroad  com- 
pany as  the  warehousemen.  Indeed, 
the  entire  service,  the  storage  ana 
the  carriage,  is  of  quasi  public  char- 
acter, and  the  railroad  company  can 
make  no  discrimination  unless  there 
exist  other  conditions  of  a  dissimilar 
nature;  and  this  cannot  be  main- 
tained''). 

15.  Interstate  Commerce  Commn. 
v.  Illinois  Cent.  R.  Co.,  216  U.  S.  452, 
477,  30  SCt  155.  64  L.  ed.  280  (where 
the  court  said:  "It  is  Insisted,  when 
the  findings  made  by  the  commission 
are  taken  Into  view  and  the  plead- 
ings as  an  entirety  are  considered,  it 
results  that  the  discriminations  and 
preferences  arose  from  the  fact  that 
the  railroad  company  chose  to  -pur- 
chase its  coal  for  fuel  supply  from 
a  particular  mine  or  mines,  and  that, 
as  It  had  a  right  to  do  so.  It  is  im- 
possible, without  destroying  freedom 
of  contract,  to  predicate  Illegal  pref- 
erences or  wrongful  discriminations 
from  the  fact  of  purchase.  But  the 
proposition  overlooks  the  fact  that 
the  regulation  addresses  itself,  not 
to  the  right  of  purchase,  but  to  the 
duty  to  make  equal  distribution  of 
cars.  The  right  to  buy  is  one  thing 
and  the  power  to  use  the  equipment 
of  the  road  for  the  purpose  of  mov- 
ing the  articles  purchased  in  such  a 
way  as  to  discriminate  or  give  pref- 
erence are  wholly  distinct  and  differ- 
ent things"). 

16.  U.  S.  v.  Baltimore,  etc..  R.  Co., 
165  Fed.  113,  91  CCA  147  [rev  on 
other  grounds  215  U.  S.  481.  30  SCt 
164,  54L.  ed.  292]. 

[a]  Bole  applied. — (1)  Where  Its 
own  cars  or  those  of  other  roads  are 
consigned  to  a  particular  shipper,  or 
the  latter's  own  private  cars  are  de- 
livered to'  him,  they  should  be 
charged  against  such  snipper,  and  he 
should  be  allotted  only  so  many  of 
the  system  cars  as  are  necessary  to 
make  up  its  pro  rata  share  of  the 
whole.  U.  S.  v.  Baltimore,  etc.,  R. 
Co..  165  Fed.  113,  91  CCA  147  [rev  on 
other  grounds  216  U.  S.  481,  30  SCt 
164,  54  L.  ed.  292].  (2)  Deducting 
individual  cars  before  making  the 
distribution,  and  allowing  their  own- 
ers In  addition  thereto  their  full  pro- 
portion of  Its  own  cars,  subjects 
other  shippers  who  own  no  cars  to 
an  undue  and  unreasonable  prejudice 
and  disadvantage  In  violation  of  5  3 


of  the  Interstate  Commerce  Act.  TJ. 
S.  v.  Baltimore,  etc.,  R  Co.,  154  Fed. 
108.  (3)  But  a  rule  providing  that, 
in  the  distribution  of  the  cars  of  a 
railroad  company  available  for  the 
transportation  of  coal,  cars  for  the 
railroad's  fuel  supply,  foreign  rail- 
road cars,  specially  consigned  for  the 
fuel  supply  of  the  consigning  rail- 
roads,- and  Individual  cars  owned  by 
shippers  and  assigned  to  specified 
mines  for  loading,  should  be  charged 
against  the  capacity  of  the  mines  at 
which  they  were  placed,  and  that  the 
difference  between  the  rated  capac- 
ity of  the  mine  and  the  capacity  of 
such  assigned  cars  should  be  the  rate 
on  which  all  the  other  cars  of  the 
railroad  company  would  be  prorated, 
which  rule  operated  slightly  to  the 
advantage  of  the  owners  of  individ- 
ual cars,  was  not  objectionable  as  a 
discrimination  against  them.  Logan 
Coal  Co.  v.  Pennsylvania  R.  Co.,  154 
Fed.  497. 

17.  Interstate  Commerce  Commn. 
v.  Illinois  Cent.  R.  Co.,  216  U.  S.  452, 
30  SCt  155.  54  L.  ed.  280;  U.  S.  v. 
Baltimore,  etc.,  R.  Co.,  165  Fed.  113, 
91  CCA  147  [rev  on  other  grounds 
215  U.  S.  481,  30  SCt  164,  54  L.  ed. 
292]. 

[a]  Bole  applied. — (1)  It  is  not 
beyond  the  power  of  the  Interstate 
commerce  commission  to  require  a 
railroad,  in  distributing  its  coal  cars, 
to  take  into  account  its  own  fuel 
cars,  In  order  not  to  create  a  prefer- 
ence of  the  mine  to  which  such  cars 
are  assigned  over  other  mines.  In- 
terstate Commerce  Commn.  v.  Illi- 
nois Cent.  R.  Co.,  215  U.  S.  452,  30 
SCt  156,  64  L.  ed.  280.  (2)  This  duty 
to  allot  cars  without  unjust  discrim- 
ination cannot  be  altered  by  the  fur- 
nishing of  special  cars  to  the  carrier 
by  one  shipper,  to  be  used  exclu- 
sively In  the  transportation  of  goods 
for  that  shipper,  wnether  the  cars  are 
sold  by  the  shipper  to  the  carrier  on 
the  Installment  plan  or  the  shipper 
retains  title  to  the  cars.  U.  a.  v. 
Norfolk,  etc.,  R.  Co.,  109  Fed.  831 
(where  it  was  said  that,  if  the  cars 
are  purchased  from  the  shipper  by 
the  railroad  company  on  the  install- 
ment plan,  the  company  thereby  be- 
coming interested  therein  at  once, 
and  finally  the  absolute  owner 
thereof,  then.  In  the  event  of  an  ex- 
clusive application  of  the  same  to 
the  business  of  that  shipper,  there 
never  would  be  a  time,  from  first 
to  last,  during  which  the  railroad 
company,  by  such  a  course,  would 
not  be  devoting  rolling  stock  which 
It  owns,  or  in  which  It  is  interested 
as  a  common  carrier,  to  the  demands 
of  one  shipper  to   the  exclusion   of 


the  preceding  month  has  unloaded  and  returned  his 
cars  within  a  certain  average  time,  such  practice 
having  been  adopted  instead  of  the  imposition  of  a 
demurrage  charge  to  encourage  prompt  return  of 
cars  and  to  enlarge  the  supply  available  for  use,  and 
being  open  to  all  alike,  has  nevertheless  been  con- 
demned as  giving  an  undue  preference  or  advantage 
in  violation  of  the  Interstate  Commerce  Act.1* 

[$  765]  (3)  Placing  Embargo  on  Furnishing  of 
Oars  to  Shipper  at  Consignee's  Bequest.  An  em- 
bargo by  which  a  carrier  at  the  request  of  a  con- 
signee, and  not  by  reason  of  any  conditions  on  its 
line  necessitating  it,  refuses  to  furnish  cars  to  the 
consignors  for  shipments  to  the  consignee  is  an 
unlawful  discrimination,20  and,  in  the  absence  of 
any  agreement  that  notice  shall  be  given  of  the 
removal  of  the  embargo,  no  duty  rests  on  the  car- 
rier to  notify  the  consignee  before  raising  it.21 

[$  766]  c  Switch  Connections  and  Services— 
(1)  In,  General.  A  common  carrier  cannot  lawfully 
deny  switch  connections  or  service  to  one  person, 
locality,  or  kind  of  traffic  which  it  furnishes  to 
others  similarly  situated;22  and  the  fact  that  a 
carrier 's  line  is  congested  is  not  an  excuse  for  re- 
others  similarly  situated,  which  It 
may  not  do;  or  even  If  it  should 
never  become  interested  in,  or  the 
owner,  of  the  cars,  still  it  may  not 
rent  Its  tracks  or  permit  them  to  be 
appropriated  by  any  one  to  the  detri- 
ment of  other  shippers  whom  It 
should  serve  to  the  uttermost;  and 
in  the  stress  of  unusual  business 
such  special  cars  in  its  service  would 
have  to  be  applied  to  the  accommo- 
dation of  all  shippers  alike). 

[b]  Interstate  and  tntra-stat*  eom- 
meroe. — A  railroad  company  engaged 
In  Interstate  commerce,  in  making 
distribution  of  cars  between  coal 
mining  companies  engaged  In  such 
commerce  where  there  is  a  shortage 
has  no  legal  right  under  the  Inter- 
state Commerce  Act  I  3  (24  U.  S.  St 
at  L.  380  c  104),  to  leave  out  of  con- 
sideration private  or  foreign  cars 
used  by  such  a  company,  although 
only  in  lntra-state  commerce,  and 
make  the  allotment  with  reference 
to  its  own  cars  alone  by  which  such 
company  is  given  a  preference  or  ad- 
vantage over  Its  competitors  in  inter- 
state commerce.  Majestic  Coal,  etc, 
Co.  v.  Illinois  Cent.  R.  Co..  162  Fed. 
810. 

18.  TJ.  S.  v.  Baltimore,  etc..  R  Co., 
165  Fed.  113,  91  CCA  147  (rev  154 
Fed.   108,  and  rev  on  other  grounds 

215  U.  S.  481,  30  SCt  164,  54  L.  ed. 
292]  (where  the  factors  to.be  used 
In  ascertaining  the  capacity  of  a  coal 
mine  are  stated) ;  U.  B.  v.  West  Vir- 
ginia R.  Co.,  125  Fed.  252  [aff.134 
Fed.  198.  67  CCA  220]. 

[a]  Discrimination  against  mw 
mine. — A  rule  of  distribution  by 
which  such  capacity  Is  taleen  as  one. 
while  the  amount  of  shipments  for 
the  preceding  two  years  Ib  taken  as 
two,  the  sum  of  the  rated  capacity 
and  such  shipments  being  divided  by 
three  to  determine  the  basis  of  dis- 
tribution, is  unfair  and  inequitable 
to  new  mines,  and  results  In  giving 
an  undue  preference  or  advantage  to 
old  mines,  In  violation  of  the  Inter- 
state Commerce  Law.  TJ.  S.  v.  Balti- 
more, etc.,  R.  Co.,  165  Fed.  113.  91 
CCA  147  [rev  on  other  grounds  215 
U.  S.  481,  30  SCt  164,  54  L.  ed.  292]. 

19.  U.  S.  v.  Baltimore,  etc.,  R.  Co., 
165   Fed.    113,    91    CCA   147    [rev   154  ■ 
Fed.   108,   and  rev  on  other   grounds 

216  TJ.  S.  481,  80  SCt  164.  5*  L  ed. 
2921 

Hi.  Chicago,  etc..  R.  Co.  v.  liens- 
sha  Paper  Co.,  159  Wis.  508.  149  NW 
761. 

SI.  Chicago,  etc.,  R.  Co.  v.  Ifens- 
sha  Paper  Co.,  169  Wis.  508.  !*•  NW 
761. 

S3.  TJ.  S. — Interstate  Stock- Yard* 
Co.   v.   Indianapolis  Union   R.  Co,  M 
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fusing  a  Biding  to  one  shipper  while  affording  siding 
facilities  to  others.**  But  where  a  carrier  receives 
and  delivers  freight  on  private  spur  tracks  pursuant 
to  contracts,  and  the  contracts  offered  to  all  of  its 
customers  are  identical,  there  is  no  illegal  discrim- 
ination.2* A  carrier  is  not  required  to  permit  a 
shipper  to  connect  a  track  with  its  track,  except 
where  it  has  already  granted  such  privilege  to 
others.25  There  can  be  no  unjust  discrimination  in 
the  matter  of  furnishing  switching  facilities  as  be- 
tween shippers  who  are  not  similarly  situated.2* 

[i  767]  (2)  Connecting  Carriers.  Where  a  re- 
ciprocal switching  operation  is  carried  on  by  two 
connecting  carriers,  constituting  a  facility  for  the 
interchange  of  traffic  between  two  railroads,  equal 

Fed.  4  7 2.  Compare  Harp  v.  Choctaw, 
etc..  R.  Co.,  118  Fed.  169  [aft  115 
Fed.  445.  61  CCA  406]  (holding  that 
a  railroad  company  la  under  no  legal 
obligation  to  construct  a  spur  track 
from  Its  line  to  a  coal  mine  for  the 
private  benefit  of  the  owner  In 
■hipping  his  product;  nor  can  it  be 
held  liable  in  damages  for  unlawful 
discrimination  because  of  its  refusal 
to  build  such  track,  although  It  had 

Eermitted  to  be  built,  and  assisted  in 
Dlldlng,  similar  tracks  to  other 
mines).  . 

111. — Chicago,  etc.,  R.  Co.  v.  Suf- 
fern,  129  111.  274,  21  NB  624. 

Kan. — Larabee  Flour  Mills  Co.  v. 
Missouri  Fac.  R.  Co.,  74  Kan.  608,  88 
F  72. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Pittsburg,  etc..  Coal  Co.,  64  SW  969, 
23  Kyi,  1318,  98  AmSR  447,  56  LRA 
601. 

Miss. — Southern  R.  Co.  v.  Mathew- 
McDonald  Lumber  Co.,  108  Miss.  74, 
«0  S  42. 

N.  Y. — Kellogg  v.  Sowerby,  93  App. 
Div.  124,  87  NTS  412. 

Oh. — Qulnn  Coal  Co.  v.  Hocking 
Valley  R.  Co..  82  Oh.  Cir.  Ct.  700: 
Johnson  Coal  Mln.  Co.  v.  Hocking 
Valley  R.  Co..  14  OhNP  209. 

Pa. — Minds  v.  Pennsylvania  R.  Co., 
228  Pa.  675.  77  A  909. 

Can. — Grand  Trunk  R.  Co.  v.  Hep- 
worth  Silica  Pressed  Brick  Co.,  51 
Can.  S.  C.  81  [dlszn  app  18  CanR 
Cas  9]. 

fa]  Kale  applied. — (l)  Where  a 
railroad  company  Jays  sidetracks  and 
makes  switch  connections  for  coal 
shippers  whose  mines  are  located 
along  its  line  of  road,  it  must  not 
discriminate  between  different  ship- 
pers with  respect  thereto.  Qulnn 
Coal  Co.  v.  Hocking  Valley  R.  Co., 
22  Oh.  Cir.  Ct  700.  (2)  A  railroad 
company  adopting  the  plan  of  send 


facilities  must  be  afforded  all  other  lines  for  like 
interchange  of  traffic  without  discrimination;27  and 
the  commission  has  authority  to  require  all  rail- 
roads performing  such  service  to  desist  from  any 
discriminatory  practice  in  respect  of  such  switch- 
ing operation.28  An  order  of  this  nature  is  not 
invalid  as  taking  property  without  due  process  of 
law.2*  Nor  does  it  require  the  carriers  to  give  the 
use  of  their  tracks  and  terminal  facilities  to  the 
competing  carrier  within  the  meaning  of  the  pro- 
viso in  the  Interstate  Commerce  Act,  which  declares 
that  the  act  shall  not  be  considered  as  requiring  a 
carrier  to  give  the  use  of  its  tracks  or  terminal 
facilities  to  another  carrier  engaged  in  like  busi- 


ing  its  cars  over  a  switch  existing 
solely  for  the  purpose  of  delivering 
freight  to  cars  from  shippers  located 
on  the  switch  is  required  to  serve 
all  shippers  alike,  and  any  discrim- 
ination again  a  shipper  is  unlaw- 
ful. Kellogg  v.  Sowerby,  93  App. 
Div.  124,  87  NTS  412.  (8)  A  belt 
line  of  railroad,  required  by  ordi- 
nance and  statute  to  extend  to  all 
fiersons  doing  business  on  or  along 
ts  line  full  facilities  to  connect 
switches  with  Its  road,  and  to  carry 
and  transport  freight  to  and  from 
such  switches  at  rates  per  car  not 
exceeding  those  charged  for  through 
freight  of  like  class  and  character, 
owes  the  duty  of  affording  to  all 
persons  constructing  such  switches 
equal  and  Impartial  service  In  respect 
to  all  freight,  and  neither  such  com- 
pany nor  its  lessee  can  lawfully  limit 
the  right  to  use  such  switch  connec- 
tions so  as  to  exclude  any  kind  of 
interstate  freight  transported  over 
its  line,  for  the  purpose  of  giving  to 
Itself  or  to  another  a  monopoly  In 
the  receiving  or  shipping  of  such 
freight.  Interstate  Stock-Yards  Co. 
v.  Indianapolis  Union  R.  Co.,  99  Fed. 
472.  (4)  where  a  switch  track  was 
put  in  by  a  lumber  company  on  a 
railroad  company's  right  of  way  un- 
der a  contract  which  grants  the  lum- 
ber company,  under  specified  condi- 
tions, the  privilege  of  operating  lum- 


ber trains  on  the  main  line  and  binds 
it  to  pay  to  the  railroad  company  a 
specified  sum  for  each  loaded  car 
transported,  and  to  furnish  at  Its 
own  cost  the  rolling  stock  necessary 
to  haul  lumber,  ana  to  employ  train- 
men, and  which  declares  thai  the  use 
of  the  main  track  by  the  lumber  com- 
pany shall  be  subordinate  to  the  use 
of  the  railroad  company,  the  lumber 
oompany  did  not  get  title  to  the 
switch  track,  but  the  title  remained 
in  the  railroad  company  and  formed 
a  part  of  its  system  and  must  be 
operated  Impartially  and  without 
discrimination  against  parties  de- 
manding similar  services,  and  on  the 
failure  of  the  railroad  company  so  to 
do  it  must  make  reparation  to  a 
party  injured  by  its  failure  to  per- 
form Its  duty.  Southern  R.  Co.  v. 
Mathew-McDonald  Lumber  Co.,  103 
Miss.  74,  60  S  42.  (5)  A  contract 
whereby  defendant  railroad  company 
undertook  to  grant  to  a  coal  com- 
pany the  exclusive  right  to  the  use 
of  a  certain  switch  track  for  hauling 
coal,  In  consideration  of  the  coal 
company's  agreement  to  permit  a 
part  of  the  track  to  be  constructed 
over  its  land,  Is  void,  as  against  pub- 
lic policy,  and  furnishes  no  excuse 
for  defendant's  refusal  to  haul  coal 
for  plaintiff  over  the  track.  Louis- 
ville, etc.,  R.  Co.  v.  Pittsburg,  etc.. 
Coal  Co.,  64  SW  969.  23  KyL  1318. 
55  LRA  601,  98  AmSR  447. 

[b]  "Tacility"  Include*  switching 
connection. — Irrespective  of  the  na- 
ture, character,  ownership,  or  con- 
trol of  a  sidetrack  or  private 
"switch"  which  a  shipper  himself 
may  build  or  which  may  be  con- 
structed under  regulations  of  the 
railroad  oompany,  the  essential  fact 
Is  the  opening  or  cutting  by  a  rail- 
road company  of  its  tracks  to  re- 
ceive carload  shipments  from  such 
sidetracks.  Such  opening  or  connec- 
tion is  a  "facility"  within  the  mean- 
ing of  the  common  law  requiring 
facilities  to  be  furnished  equally  to 
all  complying  with  the  regulations 
of  said  company.  Johnson  Coal  Mln. 
Co.  v.  Hocking  Valley  R.  Co.,  14  Oh 
NP  209. 

S3.  Cox  v.  Pennsylvania  R.  Co., 
(Pa.)  86  A  863,  867  (where  it  was 
said:  "The  congested  condition  of 
traffic  on  defendant's  road,  which  was 
offered  in  explanation,  afforded 
neither  excuse  nor  extenuation.  The 
means  of  protection  against  such  con- 
dition was  In  defendant's  own  hands. 
It  was  under  no  duty  to  haul  more 
coal  than  could  safely  and  conven- 
iently be  transported  over  its  line; 
but  a  bounden  duty  did  rest  upon  it, 
in  limiting  the  amount  to  be  ac- 
cepted by  it,  because  of  extraordi- 
nary conditions,  to  show  no  prefer- 
ence as  between  shippers,  and  to 
treat  all  alike  on  some  equitable 
basis"). 

24.  Cedar  Rapids,  etc.,  R.  Co.  v. 
Chicago,  etc.,  R.  Co.,  146  Iowa  528, 
124  MW  323;  Oulf  Compress  Co.  v. 
Alabama  Great  Southern  R.  Co.,  100 
Miss.  582.  56  S  666. 

35.  Northwestern  Warehouse  Co. 
v.  Oregon  R.,  etc.,  Co.,  32  Wash.  218, 
73  P  388. 

86.    St.  Louis,  etc.,  R.  Co,  v.  Dixie 


Cotton  Oil  Co.,  112  Ark.  147,^66  SW 
261. 

[a]  Ulvstmttoiuv— (1)  The  Iron 
Mountain  Railroad  was  one  mile 
from  a  cotton  mill,  with  the  line  of 
the  Cotton  Belt  Railroad  Intervening 
between  it  and  a  point  near  the  mill. 
The  Iron  Mountain  built  a  spur  from 
the  mill  to  the  Cotton  Belt,  and,  in 
consideration  of  the  permission  to 
use  the  spur,  the  Cotton  Belt  gave 
the  use  of  its  Intervening  track,  thus 
connecting  the'  Iron  Mountain  with 
the  mill  and  consequently  eliminat- 
ing the  switching  charges  to  the  mill 
for  shipments  over  the  Iron  Moun- 
tain. There  was  another  mill  located 
near  by,  and  connected  by  a  spur 
with  the  Cotton  Belt;  but  it.  not  be- 
ing included  in  the  contract,  and  not 
being  on  the  line  of  the  Iron  Moun- 
tain, was  required  to  pay  switching 
charges  for  such  shipments.  It  was 
held  that  there  was  no  discrimina- 
tion between  the  two  mills  since,  un- 
der the  facts,  they  were  not  similarly 
situated.  St.  Louis,  etc.,  R.  Co.  v. 
Dixie  Cotton  Oil  Co.,  112  Ark.  147, 
165  SW  251.  (2)  A  consignor  of 
goods  loaded  them  Into  railroad  cars 
on  a  spur  track  constructed  for  the 
sole  benefit  of  another  firm.  In  order, 
for  the  carrier  to  convey  the  goods 
to  destination  it  was  necessary  for  It 
to  transfer  the  cars  to  another  rail- 
road about  a  mile  away.  It  ap- 
peared that  they  did  such  service  for 
the  firm  for  whose  benefit  the  side- 
track had  been  constructed.  It  was 
held  that  Its  refusal  to  carry  the 
consignor's  goods  did  not  constitute 
a  discrimination  against  him  in 
favor  of  the  other  firm,  the  situation 
of  the  two  being  different.  St.  Louis 
Southwestern  R.  Co.  v.  Arkadelphla 
Milling  Co.,  120  Ark.  572,  180  SW 
200. 

27.  Louisville,  etc.,  R.  Co.  v.  TJ.  8.. 
238  TJ.  S.  1,  35  SCt  696,  61  L.  ed.  1177 
[aft  216  Fed.  672];  Pennsylvania  Co. 
v.  U.  S.,  236  U.  S.  351.  35  SCt  37.0,  69 
L.  ed.  616  [aft  214  Fed.  446];  Grand 
Trunk  R.  Co.  v.  Michigan  R.  Commn., 
231  TJ.  S.  467,  34  SCt  152.  58  L.  ed. 
310;  Louisville,  etc,  R.  Co.  v.  U.'  8., 
227  Fed.  273.  But  see  Little  Rock, 
etc.,  R.  Co.  v.  St.  Louis,  etc.,  R.  Co., 
59  Fed.  400  [aft  63  Fed.  775,  11  CCA 
417,  26  LRA  192]  (holding  that  a 
railroad  company  is  not  required  by 
the  Interstate  Commerce  Act  to  fur- 
nish to  competing  connecting  car- 
riers equal  facilities  for  the  Inter- 
change of  traffic,  where  this  involves 
the  use  of  its  tracks  by  such  car- 
riers, and  it  may  still  permit  such 
use  by  one  carrier  to  the  entire  ex- 
clusion of  the  others). 

8S.  Louisville,  etc.,  R.  Co.  v.  TJ.  8., 
238  U.  S.  1,  35  SCt  696,  61  L.  ed.  1177 
[aft  216  Fed.  672];  Pennsylvania  Co. 
V.  U.  S.,  236  U.  S.  361,  36  SCt  370.  59 
L.  ed.  616  [aft  214  Fed.  446];  Grand 
Trunk  R.  Co.  v.  Michigan  R.  Commn., 
231  U.  S.  457,  34  SCt  162,  58  L.  ed. 
310;  Louisville,  etc.,  R.  Co.  v.  TJ.  S., 
227  Fed.  273. 

29.  Louisville,  etc.,  R.  Co.  v.  TJ.  S., 
238  U.  S.  1.  35  SCt  696,  61  L.  ed.  1177 
faff  216  Fed.  672];  Grand  Trunk  R. 
Co.  v.  Michigan  R.  Commn.,  231  TJ.  8. 
467.  34  SCt  162,  68  L.  ed.  310;  Louis- 
vine,  etc..  R.  Co.  v.  U.  S..  227  Fed. 
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ness.*9  But  the  fact  that  a  railroad  company  inter- 
changes traffic  with  certain  railroads  at  its  regular, 
established  yard  or  depot,  where  it  has  provided  all 
reasonable,  proper,  and  equal  facilities  for  that  pur- 
pose, and  refuses  to  interchange  traffic  with  a  new 
road  at  a  point  of  connection  where  no  such  facili- 
ties exist,  does  not  constitute  any  "discrimination," 
or  any  "undue  or  unreasonable  preference  or  ad- 
vantage," in  favor  of  the  railroads  with  which  such 
interchange  is  made.81 

[$  76&]  d.  Terminal  Facilities.  Public  policy  re- 
quires the  extension  of  the  common  law  to  apply  to 
any  business  conducted  by  a  transportation  cor- 
poration as  incidental  to  its  business  as  a  common 
carrier,  as  otherwise  every  statute  designed  to  se- 
cure from  the  public  transportation  corporations 
equal  facilities  for  all  shippers  would  be  frustrated.1* 
While  it  is  permissible  for  railroad  companies  to 
establish  terminal  districts,"  terminal  facilities  are 
.within  the  rule  forbidding  unjust  discrimination"  as 
much  as  any  other  facilities  used  in  the  transporta- 
tion of  goods.*8  Thus  a  carrier  may  not  discrim- 
inate in  respect  to  the  use  of  its  docks,  wharves,  and 
piers,**  or  other  facilities  for  loading  or  unloading 
freight."  But  the  duty  of  a  carrier  to  accept  goods 
tendered  at  its  station  does  not  extend  to  the  ac- 
ceptance of  cars  offered  to  it  at  an  arbitrary  point 
near  its  terminus  by  a  competing  road,  for  the  pur- 
pose of  reaching  and  using  its  terminal  station.** 

Stockyards.  The  rule  against  discrimination  has 
been  applied  in  respect  of  stockyards  maintained  by 
a  carrier  on  premises  acquired  and  held  by  it  for 
its  purposes  as  such.**  While  it  is  not  the  duty  of 
a  carrier  to  keep  and  maintain  a  stockyard,  yet  if 
it  does  so  without  other  authority  than  its  charter 
as  a  transportation  corporation,  and  as  incidental  to 


its  transportation  business,  it  is  its  duty,  even  in 
the  absence  of  statute,  to  serve  the  public  without 
unjust  discrimination.40  A  preferential  contract  by 
a  carrier  to  deliver  all  live-stock  shipments  at  a  cer- 
tain privately  owned  stockyard,  and  not  to  establish 
any  other  yard  within  the  city,  has  been  held  void 
under  a  constitutional  provision  prohibiting  dis- 
crimination.41 

[$  769]  e.  Shipments  to  Points  on  Line  of  Con- 
necting Carrier.  If  the  carrier  holds  itself  out  to 
the  public  as  a  through  carrier  to  points  beyond  its 
own  lines,  it  must  afford  the  same  facilities  to  all 
shippers  along  its  lines  doing  business  under  similar 
or  like  circumstances ;  it  cannot  grant  this  accommo- 
dation to  one  shipper  and  refuse  it  to  others  stand- 
ing in  the  same  relation,  as  this  would  amount  to 
an  unjust  discrimination.4* 

[5  770]  f.  Expediting  or  Diverting  Shipments. 
There  is  no  invariable  rule  requiring  freight  to  be 
carried  in  the  order  in  which  it  is  received  without 
regard  to  its  character  or  condition,  or  its  liability 
to  perish.4*  Where  there  is  a  press  of  business, 
perishable  goods,  or  goods  the  inherent  character 
of  which  is  such  as  to  render  them  peculiarly  liable 
to  serious  injury  from  delay,  and  which  must  be 
transported  promptly  or  else  lost  or  greatly  dam- 
aged, the  circumstances  must  be  considered  as  of 
such  exceptional  character  as  to  authorize  a  rea- 
sonable preference,  as  to  expedition  in  hauling  them, 
over  freight  not  of  such  a  character,  in  the  absence 
of  express  statutory  regulation  on  the  subject** 
This  rule  does  not  authorise  a  preference  on  account 
of  merely  slight  differences  in  commodities,4*  nor 
can  the  rule  be  invoked  as  a  cloak  for  making 
illegal  discriminations  in  favor  of  one  shipper  or 


30.  Louisville,  etc.,  R.  Co.  v.  U.  S.. 
I  238    U.    S.    1,    35    SCt    6'Ji;.    51    L.    ed. 

1177  [alt  216  Fed.  672];  Pennsylvania 
Co.  v.  U.  S.,  236  U  S.  331,  33  SCt  370, 
59  L.  ed.  610  [afT  211  led.  445]: 
Louisville,  etc..  R.  Co.  v.  U.  S..  227 
Fed.  273. 

31.  Kentucky,  etc..  Bridge  Co.  v. 
Louisville,  etc.,  R.  Co.,  37  Fed.  567. 
628.  2  LRA  289  [app  dism  149  U.  S. 
777  mem.  13  SCt  1048  mem,  37  L.  ed. 
964  mem]. 

32.  Windsor  v.  New  York  Cent., 
etc.,  R.  Co..  82  Misc.  38.  143  NTS  645. 

33.  Interstate  Commerce  Commn. 
V.  Southern  Pac.  Co.,  23  1  U.  S.  315, 
34  SOt  820,  58  L.  ed.  1329  [rev  188 
Fed.  241];  Interstate  Commerce 
Commn.  v.  Atchison,  etc.,  R.  Co.,  234 
U.  S.  294,  84  SCt  814.  58  L.  ed.  1319 
[rev  188  Fed.  229]. 

34.  Windsor  v.  New  York  Cent., 
etc.,  R.  Co.,  82  Misc.  38,  143  NYS  645; 
Yooughlos/heny,  etc.,  Coal  Co.  v.  Erie 
R.   Co.,   24   Oh.  Or.   Ct.   289. 

35.  See  generally  supra  J  762  et 
sea. 

38.    See  Infra  this  note. 

[a]  Bole  applied. — (1)  A  tract  of 
twenty  acres  acquired  by  a  railroad 
Under  the  act  of  March  3.  1875,  abut- 
ting- a  navigable  water  on  which  Is 
a  dock  for  receiving  and  discharging 
freight  and  passengers  and  for  for- 
warding through  freight  and  pas- 
sengers, Is  a  facility  for  freight 
and  passengers  within  Const,  art  11 
{  6,  forbidding  undue  or  unreason- 
able discrimination.  Cceur  D'Alene, 
etc.,  Transp.  Co.  v.  Ferrell,  22  Ida. 
752,  128  P  666,  43  LRANS  965  and 
note.  (2)  A  wharf  built  by  a  rail- 
road company,  in  extension  of  a 
street,  out  Into  the  deep  waters  of  a 
harbor  where  ships  come  In  the 
carrying  on  of  commerce,  and  where 
they  load  and  discharge  cargoes,  on 
which  wharf  the  company  has  laid 
Its  tracks,  making  It  a  quasi  ter- 
minal for  the  transfer  of  goods  be- 
tween Its  own  line  and  vessels  owned 
by   other   carriers'.    Is   affected   by   a 


public  use;  and  the  company  cannot 
permit  Us  use  by  such  vessels  or 
carrying  lines  as  It  may  select,  and 
exclude  others,  to  the  encourage- 
ment of  a  monopoly  and  the  hin- 
drance of  competition,  but,  where 
such  use  is  permitted  by  any,  it  must 
be  open  to  all  on  equal  terms.  West 
Coast  Naval  Stores  Co.  v.  Louisville, 
etc.,  R.  Co.,  121  Fed.  645,  57  CCA  671. 
(3)  A  lease  to  a  shipper  of  one  of 
the  piers  and  Improvements  thereon 
belonging  to  a  terminal  company, 
which  relieves  him  from  the  pay- 
ment of  all  wharfage  and  storage 
charges  other  than  as  the  same  may 
be  included  In  the  yearly  rental,  and 
has  enabled  him  to  acquire  prac- 
tically a  monopoly  of  the  export  of 
cottonseed  products,  constitutes  an 
unlawful  or  undue  preference  under 
the  act  to  regulate  commerce,  where 
other  shippers  are  not  and  cannot  be 
afforded  the  same  facilities  on  the 
same  conditions.  Southern  Pac.  Ter- 
minal Co.  v.  Interstate  Commerce 
Commn.,  219  U.  S.  498.  31  SCt  279,  66 
L.  ed.  310. 

37.  Youghiogheny,  etc.,  Coal  Co. 
v.  Erie  R.  Co.,  24  Oh.  Clr.  Ct.  289. 

[a]  Bule  applied. — A  machine  for 
unloading  coal  from  cars  Into  boats, 
situated  on  the  docks  of  a  railway 
company  at  its  lake  terminal,  owned, 
constructed,  and  maintained  Jointly 
by  such  company  and  a  coal  transfer 
company,  and  operated  by  such  coal 
transfer  company  for  the  accommo- 
dation of  the  patrons  of  the  railway 
company  under  the  direction  of  the 
railway  company  and  at  prices  fixed 
by  It,  Is  devoted  to  a  public  use  and 
is  part  of  the  terminal  facilities  of 
such  railroad,  and  a  grant  to  one 
shipper  of  coal  of  the  exclusive  use 
of  such  machine  is  an  unlawful  dis- 
crimination which  will  be  enjoined, 
notwithstanding  a  conveyance  by  the 
railroad  company  to  the  transfer 
company  of  all  its  rights  In  such  ma- 
chine. Youghlogheny,  etc.,  Coal  Co. 
v.  Erie  R.  Co.,  24  Oh.  Clr.  Ct.  289. 


38.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132. 
29  SCt  246,  53  L.  ed.  441  [rev  123  Ky. 
148,  97  SW  778,  30  KyL  18]. 

[a]  Beoaon  for  rule. — "To  re- 
quire such  an  acceptance  from  a  rail- 
Toad  la  to  take  its  property  in  a  very 
effective  sense,  ana  cannot  be  Justi- 
fied, unless  the  railroad  holds  that 
property  subject  to  greater  liabilities 
than  those  Incident  to  Its  calling 
alone."  Louisville,  etc.,  R.  Co.  v. 
Central  Stock  Yards  Co.,  212  U.  S. 
132,  145,  29  SCt  246,  53  L.  ed.  441. 

39.  Windsor  v.  New  York  Cent, 
etc.,  R.  Co.,  82  Misc.  38,  143  NYS  645. 
And  see  Delaware,  etc.,  R.  Co.  v. 
Central  Stock-Yards,  etc.,  Co.,  43  N. 
J.  Eq.  71,  10  A  490  (duty  of  Inde- 
pendent stockyards  company). 

40.  Windsor  v.  New  York  Cent, 
etc.,  R.  Co.,  82  Misc.  38,  143  NYS  (45. 

41.  Louisville,  etc.,  R.  Co.  ▼.  Cen- 
tral Stock  Yards  Co..  133  Ky.  148,  97 
SW  778,  30  KyL  18  [rev  on  other 
grounds  212  U.  S.  132,  29  SCt  246.  5* 
L.  ed.  441]. 

42.  Georgia  Coast,  etc.,  R.  Co.  v. 
Durrence,  6  Oa.  A.  61C,  65  SB  613: 
Pittsburgh,  etc.,  R.  Co.  v.  Wood,  46 
Ind.  A.  f.  84  NE  1009,  88  NE  709. 

43.  Peet  v.  Chicago,  etc.,  R.  Co. 
20  Wis.  694.  91  AmD  446. 

44.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  136  Ga.  36,  68  SE  897; 
Ocean  88.  Co.  v.  Savannah  Locomo- 
tive Works,  etc.,  Co.,  131  Oa.  881.  63 
SE  577.  127  AmSR  265,  20  LRANS 
867,  15  AnnCas  1044;  Johnson  v.  New 
York,  etc.,  R.  Co..  Ill  Me.  268,  88  A 
988;  Tierney  v.  New  York  Cent.,  etc.. 
R.  Co.,  76  N.  Y.  306  [aff  10  Hun  569. 
67  Barb.  638];  Marshall  v.  New  York 
Cent.,  etc..  R.  Co.,  45  Barb.  502  (aff 
48  N.  Y.  660  mem];  Cooper  v.  Kane. 
19  Wend.  (N.  Y.)  386,  32  AmD  512; 
Peet  v.  Chicago,  etc.,  R.  Co.,  20  Wis. 
694.  91  AmD  446. 

45.  Ocean  SB.  Co.  ▼.  Savannah  Lo- 
comotive Works,  etc.,  Co,  181  Da. 
831,  63  SE  577,  127  AmSR  265.  2* 
LRANS  867,  15  AnnCas  1044. 


For  later  oases,  developments  and  onanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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class  of  shippers  as  against  another  without  real 
ground  for  its  application.**  Giving  preference  to 
relief  goods  sent  to  sufferers  from  Are,  or  flood,  or 
other  calamity  is  not  an  illegal  discrimination.** 
While  an  interstate  carrier  can  assume  an  extra  lia- 
bility for  expediting  shipments,  provided  it  makes 
and  publishes  a  rate  therefor  and  extends  it  to  all, 
yet  to  agree  with  a  particular  shipper  to  expedite  a 
shipment  at  regular  rates,  when  no  rate  has  been 
published  for  the  expediting,  is  a  discrimination, 
and  as  such  is  in  violation  of  the  Interstate  Com- 
merce Act.** 

Diverting  shipments.  Where  pursuant  to  a  rule 
of  the  interstate  commerce  commission  a  carrier 
adopts  a  tariff  and  conditions  on  which  diversion 
would  be  made,  which  provided  that  parties  making 
request  for  change  of  destination  must  furnish  sat- 
isfactory proof  of  ownership  and  acceptable  form  of 
bond,  the  carrier  cannot  without  unjust  discrimina- 
tion waive  its  regulation  and  allow  a  diversion  in 
any  unauthorized  measure.4* 

[?  771]  g.  Stop-Over  Privileges.  Under  a  pro- 
vision of  the  Interstate  Commerce  Act  that  no  car- 
rier shall  engage  in  the  transportation  of  property 
unless  the  rates  for  which  the  same  is  transported 
have  been  filed  and  published  in  accordance  with  the 
act,  and  that  no  carrier  can  extend  any  privileges  in 
the  transportation  of  property  except  such  as  are 


specified  in  the  tariff,"  where  the  schedule  of 
rates  filed  with  the  interstate  commerce  commission 
provides  for  stop-over  privileges  for  certain  com- 
modities and  not  for  others,  an  agreement  for  stop- 
over privileges  for  such  other  commodities  is  invalid 
and  unenforceable,  for  the  reason  that  such  privi- 
lege cannot  be  demanded  by  other  persons."  When 
freight  is  divided  into  groups  and  classes  for  the 
purpose  of  fixing  charges  for  transportation  and 
other  purposes  in  connection  therewith,  each  sepa- 
rate group  or  class  and  all  the  commodities  belong- 
ing to  it  must  be  considered  as  distinct  objects  of 
contract,  and  each  handled  according  to  the  public 
schedules  and  tariffs  applicable  thereto.** 

[$  772]  3.  Giving  Credit  to  Some  Parties  and 
Requiring  Payment  of  Others — a.  In  General  Ac- 
cording to  the  weight  of  authority  a  common  car- 
rier both  at  common  law  and  under  the  Interstate 
Commerce  Act  may  demand  prepayment  of  freight 
charges  for  goods  delivered  to  it  by  a  connecting 
carrier  or  an  individual  shipper  without  exacting 
such  prepayment  when  delivered  by  another  con- 
necting carrier  or  individual  shipper;  such  discrim- 
ination does  not  amount  to  an  unreasonable  dis- 
crimination, or  an  undue  or  unreasonable  prejudice 
or  disadvantage,  within  the  meaning  of  the  stat- 
ute,** and  the  carrier's  purpose  or  motive  in  making 
such  discrimination  is  immaterial.**   There  are  cases, 


46.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc  Co.,  135  Oa.  15,  68  8B  807; 
Ocean  SS.  Co.  v.  Savannah  Locomo- 
tive Works,  etc.,  Co.,  131  Oa.  831,  <3 
SB  677.  127  AroSR  265,  20  LRANS 
«67,  15  AnnCaa  1044. 

4T.  Michigan  Cent.  R.  Co.  v.  Bur- 
rows, 31  Mich.  6. 

48.  Chicago,  etc.,  R.  Co.  v.  Kirkby, 
125  0.  S.  155,  166.  33  SCt  648.  56  L. 
ed.  1033,  AnnCaslSHA  601  and  note 
[rev  242  111.  418,  90  NE  252  (aft*  146 
IlL  A.  31)1;  Clegg  v.  8t.  Louts,  etc.. 
R.  Co.,  203  Fed.  971,  122  CCA  273; 
Johnson  v.  New  York,  etc.,  R.  Co., 
Ill  Me.  263,  88  A  988;  Chesapeake, 
etc.,  R.  Co.  v.  Ruckman,  116  Va.  493, 
10  SB  496.  And  see  Slemonsma  v. 
Chicago,  etc.,  R.  Co.,  158  Iowa  4S3, 
139  NW  1077  (holding  that  a  con- 
tract of  a  carrier  of  live  stock  to 
furnish  a  special  train  for  a  ten  oar- 
load  shipment  at  regular  train  rates 
was  invalid  as  constituting  a  dis- 
crimination). 

"The  broad  purpose  of  the  Com- 
merce Act  was  to  compel  the  estab- 
lishment of  reasonable  rates  and 
their  uniform  application.  That  pur- 
pose -would  be  defeated  if  sanction 
be  given  to  a  special  contract  by 
which  any  such  advantage  is  given 
to  a  particular  shipper  as  that  con- 
tracted for  by  the  defendant  in 
error.  To  guarantee  a  particular 
connection  and  transportation  by  a 
particular  train,  was  to  give  an  ad- 
vantage or  preference  not  open  to  all 
and  not  provided  for  in  the  pub- 
lished tariffs."  Chicago,  etc..  R.  Co. 
v.  Klrby.  supra. 

48.  Norfolk  Southern  R.  Co.  v. 
Whltehurst.  117  Va.  542.  85  SB  458 
[applying  Chesapeake,  etc..  R.  Co.  v. 
Ruckman.  115  Va.  493,  80  SB  496]. 

[a]  Season  for  nil*. — Regulations 
of  this  character  are  not  imposed 
simply  for  the  benefit  of  the  carrier, 
but  are  intended  to  place  all  shippers 
on  the  same  plane  and  to  prevent 
unfair  preferences  among  them.  Nor- 
folk Southern  R.  Co.  v.  Whltehurst, 
117    Va.   543,  86  SB  458. 

50.  Int  Com.  Act  June  29,  1906 
(34  U.  S.  St  at  L.  586  c  8691). 

51.  Bergln  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  160  8W  1184. 

82.  Bergln  v.  Missouri,  etc.,  R.  Co., 
(Tex.  Civ.  A.)   150  8W   1184. 

53.  U.  3.  —  Gamble  -  Robinson 
Commit.  Co.  v.  Chicago,  etc.,  R.  Co., 
168  Fed.  161.  94  CCA  m,  21  LRANS 
982  and  note,  16  AnnCas  613;  Gulf, 
etc,  R.  Co.  v.  Miami  SS.  Co.,  86  Fed. 


407.  80  CCA  142:  Little  Rock,  etc.. 
R.  Co.  v.  St.  Louis,  eta.,  R.  Co.,  63 
Fed.  776,  11  CCA  417.  26  LRA192  [aff 
59  Fed.  4001:  Oregon  Short  Line,  etc., 
R.  Co.  v.  Northern  Pao.  R.  Co.,  61 
Fed.  465  [aff  61  Fed.  158,  9  CCA  409). 

Mich. — -Brown,  etc.,  Coal  Co.  v. 
Grand  Trunk  R.  System.  169  Mlcb. 
565.  134  NW  528,  29  LRANS   840. 

Miss.— Russell  v.  Milter,  98  Miss. 
186,  53  S  496. 

Mo. — Gratiot  St.  Warehouse  Co.  v. 
Missouri,  etc.,  R.  Co.,  124  Mo.  A.  545, 
102  SW  11. 

N.  C. — Randall  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  612,  18  SB  137; 
Allen  v.  Cape  Fear,  etc,  R.  Co.,  100 
N.  C.   397,   6  SB   105. 

Tex. — Ragle  Pass  Lumber  Co.  v. 
Galveston,  etc  R.  Co.,  (Civ.  A.)  164 
SW  402. 

[a]  Season  for  rulev— "This  com- 
mon-law right  of  requiring  payment 
in  advance  of  some  customers,  and 
of  extending  credit  to  others,  has 
not  been  taken  away  by  the  Inter- 
state commerce  law,  unless  it  is 
taken  away  Indirectly  by -the  inhibi- 
tion contained  in  the  third  section 
of  the  aot,  which  declares  that  an 
interstate  carrier  shall  not  'subject 
any  particular  person,  company,  cor- 
poration or  locality  ...  to  any 
'undue  or  unreasonable  .  .  .  dis- 
advantage in  any  respect  whatever.' 
This  prohibition  is  very  broad,  it  is 
true,  but  it  Is  materially  qualified 
and  restricted  by  the  words  "undue 
or  unreasonable.'  One  person  or  cor- 
poration may  be  lawfully  subjected 
to  some  disadvantage  in  comparison 
with  others,  provided  it  is  not  an 
undue  or  unreasonable  disadvantage. 
In  view  of  the  fact  that  all  persons 
and  corporations  are  entitled  at  com- 
mon law  to  determine  for  themselves, 
and  on  considerations  that  are  satis- 
factory to  themselves,  for  whom  they 
will  render  services  on  credit,  we  are 
not  prepared  to  hold  that  an  inter- 
state carrier  subjects  another  carrier 
to  an  unreasonable  or  undue  disad- 
vantage because  It  exacts  of  that 
carrier  the  prepayment  of  freight  on 
all  property  received  from  it  at  a 
given  station,  while  It  does  not  re- 
quire charges  to  be  paid  in  advance 
on  freight  received  from  other  in- 
dividuals and  corporations  at  such 
station.  So  far  as  we  are  aware,  no 
complaint  had  been  made  of  abuses 
of  this  character  at  the  time  the  in- 
terstate commerce  law  was  enacted, 
and  it  may  be  inferred  that  the  par- 


ticular wrong  complained  of  was  not 
within  the  special  contemplation  of 
congress.  This  being  so.  the  general 
words  of  the  statute  ought  not  to  be 
given  a  scope  which  will  deprive  the 
defendant  company  of  an  undoubted 
common-law  right,  which  all  other 
Individuals  and  corporations'  are  still 
privileged  to  exeralse,  and  ordinarily 
do  exercise."  Little  Rock,  etc  R.  Co. 
v.  St.  Louis,  etc..  R.  Co.,  <3  Fed.  776, 
777,  11  CCA  417,  26  LRA  192. 

[bj  Applications  of  rale. — (1) 
;  Plaintiff,  a  corporation,  was  engaged 
In  the  general  produce  business  with 
offices  in  different  places  In  two- 
states.  Defendant  had  stations  at' 
the  towns  in  those  states  and  in  ad- 
joining states.  It  was  defendant's  - 
custom  for  the  terminal  carrier  to 
advance  charges  of  connecting  line's 
on  freight  consigned  to  parties  at 
those  stations,  and  to  deliver  the 
freight  to  consignees,  and  to  receive 
freight  and  deliver  4t'  to' consignees, 
and  to  hold  the  hills  until  the  cor- 
rectness of  the  charges  had  been  ad- 
justed. From  a  bad  motive  defend- 
ant after  notice  refused  to  advance 
charges  to  connecting  lines  and  to 
transport  freight  consigned  te  plain- 
tiff unless  the  charges  were  prepaid, 
while  It  gave  credit  to  other  con- 
signees similarly  situated.  It  was' 
held  that  this  did  not  subject  plain- 
tiff to  undue  or  unreasonable  preju- 
dice or  disadvantage  within  the  In- 
terstate Commerce  Act  (24  U.  S.  St. 
at  L.  379  c  104).  Gamble-Robinson 
Commn.  Co.  v.  Chicago,  etc..  R.  Co., 
168  Fed.  161,  94  CCA  217,  21  LRANS 
982,  16  AnnCas  613.  (2)  Plaintiff,  a 
shipper,  on  a  showing  that  a  carrier 
had  a  credit  list  consisting  of  certain 
customers,  some  of  whom  were  com- 
petitors of  plaintiff,  for  which  It  car- 
ried goods  without  requiring  a  pre- 
payment of  freight,  and  that  it  had 
accorded  this  privilege  to  plaintiff 
over  a  year,  was  not  entitled  to  com- 
pel the  carrier  to  haul  his  goods 
without  prepayment  of  freight  on  the 
ground  that  refusal  so  to  do  con- 
stituted discrimination.  Brown,  etc.. 
Coal  Co.  v.  Grand  Trunk  R.  System, 
159  Mich.  565.  124  NW  628.  29  LRANS 
840. 

84.  Gamble-Robinson  Comhin.  Co. 
v.  Chicago,  etc..  R.  Co.,  168  Fed.  161, 
169,  94  CCA  217,  21  LRANS  982,  16 
AnnCas  618  (where  the  court  said: 
"The  sole  question  in  this  case  is 
whether  or  not  the  requirement  of 
the  prepayment  of  the  charges  for 
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however,  which  have  taken  a  different  view  and  held 
such  discrimination  unlawful  because  undue  or  un- 
reasonable, within  the  meaning  of  the  Interstate 
Commerce  Act56  or  similar  state  statutes.56 

[$  773]  b.  Connecting  Carriers.57  A  railroad 
company  may  without  being  guilty  of  unjust  dis- 
crimination require  prepayment  of  freight  from  one 
connecting  carrier,  although  it  does  not  exact  such 
prepayment  from  other  connecting  carriers.58    And 


it  has  similarly  been  held  that  a  carrier  may  ad- 
vance freight  charges  to  one  connecting  carrier 
without  advancing  such  charges  to  another  connect- 
ing carrier,  without  laying  itself  open  to  the  charge 
of  unjust  discrimination.  A  contrary  view  has, 
however,  been  expressed.80  There  is  nothing  in  the 
federal  constitution  prohibiting  a  state  from  requir- 
ing common  carriers  to  treat  all  connecting  carriers 
alike  in  regard  to  the  prepayment  of  freight,  and 


freight  constituted  a  violation  of  the 
Interstate  Commerce  Act.  If  It  did, 
a- noble  purpose  or  a  good  motive 
constitutes  no  defense  to  the  cause 
of  action  founded  upon  It.  If  It  did 
not,  a  bad  motive  or  an  evil  purpose 
creates  no  cause  of  action  founded 
upon  the  exercise  of  a  legal  right"). 

68.  U.  S.  v.  Sunday  Creek  Co.,  194 
Fed.  252  raff  210  Fed.  747,  127  CCA 
297]:  U.  S.  v.  Hocking  Valley  R.  Co., 
194  Fed.  234  [aff  210  Fed.  735.  127 
CCA  297]. 

"Upon  the  broad  and  underlying 
question  whether  it  is  such  discrimi- 
nation as  is  forbidden  by  the  Elkins 
Act.  in  force  in  1909,  for  the  carrier 
to  insist  that  shippers  generally  pay 
cash  while  it  gives  long  credit  to 
another  similar  shipper,  and  gives 
such  .credit  pursuant  to  a  previous 
contract — upon  this  broad  question, 
we  have  no  doubt.  Such  conduct,  by 
Its  very  terms,  is  discrimination. 
Shippers  are  not  treated  alike.  Giv- 
ing to  one  shipper  four  months'  time 
In  which  to  raise  the  money,  even 
if  Interest  is  added,  while  the  same 
privilege  is  denied  to  others,  is  plain- 
ly a  'concession  or  discrimination.' 
It  also  must  be  considered  a  con- 
cession or  discrimination  'In  respect 
to  transportation';  It  cannot  be 
thought  that  these  two  words  in  this 
clause  of  the  Elkins  Act  pertain  only 
to  a  facility  of  transportation;  they 
are  used  In  Immediate  connection 
with  'rebate,'  and  so  the  clause  must 
be  Intended  to  reach  and  affect  the 
subject  of  freight  payments. 
Whether,  by  this  concession,  it  re- 
sults that  the  property  is  'trans- 
ported at  a  less  rate  than  that  named 
In  the  tariffs'  is  not  important,  be- 
cause the  statutory  condemnation  ex- 
tends also  to  concessions  'whereby 
any  other  advantage  Is  given  or  dls- 
. crimination  Is  practiced.'  Such  a  dis- 
crimination might  or  might  not  be 
of  pecuniary  value  to  the  freight 
payer.  It  is  conceivable  that  a  ship- 
per, with  sufficient  working  capital 
upon  which  he  could  not  otherwise 
earn  B  per  cent.,  would  save  money 
by  paying  cash;  but  it  is  clear  that 
such  a  system  of  freight  credits 
amounts  to  loaning  money  to  the 
shipper,  and  is  equivalent  to  provid- 
ing for  him  working  capital.  To  say 
that  this  cannot  be  considered  a  con- 
cession, or.  when  unfairly  practiced, 
a  discrimination,  is,  we  think,  to 
deny  to  these  words  their  plain 
meaning.  .  .  .  Not  only  is  the 
conclusion  that  the  described  practice 
does  constitute  that  discrimination 
against  which  this  provision  is  di- 
rected the  natural  Inference  from  the 
words  of  the  statute,  but  the  general 
purpose  of  the  law  and  of  the  amend- 
ments here  to  be  enforced,  as  re- 
peatedly declared  by  the  Supreme 
Court,  Indicates  the  same  broad  in- 
terpretation; if.  Indeed,  there  is  in 
the  word  'discrimination'  ambiguity 
to  be  construed."  Hocking  Valley  R. 
Co.  v.  U.  ft.  210  Fed.  735,  740,  127 
CCA  285  [dlst  -  Gamble-Robinson 
Commn.  Co.  v.  Chicago,  etc..  R.  Co., 
168  Fed.  161,  94  CCA  217,  21  LRANS 
9*82.  16  AimCas  613;  Gulf,  etc..  R.  Co. 
v.  Miami  SS.  Co..  86  Fed.  407,  30  CCA 
142;  Little  Rock.  etc..  R.  Co.  v.  St. 
Louis,  etc..  R.  Co..  63  Fed.  775,  11 
CCA  417,  26   LRA  192]. 

[a]  Bole  applied— A  railroad  com- 
pany practices  discrimination  In  re- 
spect to  transportation,  in  violation 
of  5  6  of  the  Interstate  Commerce 
Act  of  Febr.  4.  1887  (24  U.  S.  St.  at 
L.    380),   as   amended   by    the   act   of 


June  29.  1906  (34  U.  S.  St.  at  L.  586 
I  2).  by  systemaitlcally  extending 
credit  for  freight  charges  to  one  In- 
terstate shipper,  while  exacting  and 
collecting  such  charges  from  other 
shippers  under  substantially  similar 
circumstances  and  conditions.  U.  8. 
v.  Hocking  Valley  R.  Co.,  194  Fed. 
234  [a«  210  Fed.  735,  127  CCA  2971. 
[b]  The  extension  of  long  credit 
(1)  to  one  shipper  in  accordance  with 
a  prior  arrangement  while  other  ship- 
pers under  similar  circumstances  are 
required  to  settle  promptly  Is  unlaw- 
ful, although  such  discrimination  has 
not  been  forbidden  by  the  interstate 
commerce  commission.  Hocking  Val- 
ley R.  Co.  v.  U.  S.,  210  Fed.  735,  127 
CCA  285  (assigning  as  a  reason  that, 
while  it  may  sometimes  be  appropri- 
ate or  necessary  for  the  commission 
by  administrative  ruling  to  determine 
what  is  discrimination  as  where  cir- 
cumstances and  conditions  must  be 
compared  to  see  if  they  are  similar, 
suoh  extension  of  credit  is  in  Itself 
a  forbidden  discrimination,  and  no 
ruling  of  the  commission  can  make 
H  lawful).  (2)  Such  extension  of 
credit  was  unlawful,  although  other 
shippers,  not  knowing  of  the  priv- 
ilege granted  to  the  favored  shipper, 
had    not    demanded    that    the    same 

firlvilege  be  extended  to  them.  Hock- 
ng  Valley  R.  Co,  v.  U.  S.,  supra. 

66.  Wadley  Southern  R.  Co.  v. 
State,  137  Go.  497,  73  SE  741. 

[a]  In  Georgia,  under  Its  power  to 
make  rules  to  prevent  discrimination, 
it  is  competent  for  the  railroad  com- 
mission to  declare  an  unlawful  dis- 
crimination a  course  of  conduct 
whereby  a  railroad  company  connect- 
ing with  other  railroad  companies  at 
each  of  its  termini  which  converge 
to  a  common  point,  affording  a  choice 
of  routes  from  the  common  point  to 
stations  on  its  own  line,  receives 
from  one  of  its  connections  freights 
destined  to  points  on  its  own  line 
without  requiring  prepayment  of  the 
earned  charges  of  the  favored  car- 
rier, and  declines  to  receive  from  the 
conneoting  carrier  at  the  other 
terminus  freight  destined  to  points 
on  Its  own  line  without  prepayment 
of  the  freight  charges  earned  by  that 
connecting  carrier,  where  the  condi- 
tions are  substantially  similar  and 
the  effect  of  the  course  of  conduct  is 
seriously  to  curtail  competition  in 
rates  and  service  to  the  patrons  on 
its  own  line.  Wadley  Southern  R. 
Co.  v.  State.  137  Ga.  497.  73  SB  741. 

67.  See  also  supra  f  698. 

68.  Gulf,  etc..  R.  Co.  v.  Miami  SS. 
Co.,  86  Fed.  407.  30  CCA  142;  Little 
Rock,  etc.,  R.  Co.  v.  St.  Louis,  etc., 
R.  Co.,  63  Fed.  776,  11  CCA  417,  26 
LRA  192  [aff  59  Fed.  400];  Oregon 
Short  Line,  etc.,  R.  Co.  v.  Northern 
Pac.  R.  Co.,  61  Fed.  158.  9  CCA  409 
[aff  51  Fed.  4651;  Baltimore,  etc.,  R. 
Co.  v.  Adams  Express  Co.,  22  Fed. 
32;  Randall  v.  Richmond,  etc.,  R.  Co., 
108  N.  C.  612,  IS  SE  137. 

[a]  In  support  or  this  view  it  was 
said:  "A  railway  company  may,  un- 
doubtedly, waive  the  right  of  pre- 
payment, and  retain  a  lien  upon  the 
goods  until  payment  is  made,  and,  in 
case  of  delivery  before  payment,  may 
hold  the  consignee  responsible,  or  ft 
may  refuse  to  do  either,  and  demand 
prepayment.  The  exercise  of  these 
rights,  or  the  waiver  of  some  of 
them,  at  different  times,  can  no  more 
be  construed  to  be  a  denial  of  'equal 
facilities,'  or  a  'discrimination,'  than 
it  would  be  on  the  part  of  an  hotel 
keeper  to  require  some  of  his  guests 


to  pay  in  advance,  and  allow  others 
to  pay  when  they  had  concluded  their 
stay  at  the  hotel."  Little  Rock,  etc., 
R.  Co.  v.  St.  Louis,  eta,  R.  Co..  55 
Fed.  400,  407  [aff  63  Fed.  775.  11 
CCA   417,   26   LRA   192]. 

[b]  Applications  of  role. — (1)  The 
provision  requiring  carriers  to  afford 
all  reasonable,  proper,  and  equal 
facilities  for  interchange  of  traffic 
and  forbidding  discrimination  be- 
tween connecting  lines  is  not  violated 
by  receiving  and  forwarding  without 
prepayment  of  freight  or  car  mileage 
cars  of  other  companies  containing 
goods  coming  from  one  locality,  ana 
refusing  so  to  do  unless  prepayment 
is  made  when  the  goods  are  from  a 
different  locality.  Oregon  Short  Line, 
etc.,  R.  Co.  v.  Northern  Pac.  R.  Co., 
61  Fed.  158,  9  CCA  409  [aff  51  Fed. 
4651.  (2)  Under  a  state  statute  pro- 
viding that  common  carriers  may 
require  prepayment  of  freight  in  all 
cases,  the  railroad  company  may 
lawfully  refuse  to  receive  freight 
offered  by  a  connecting  carrier  with- 
out prepayment,  although  It  does  not 
demand  prepayment  of  others,  if  the 
connecting  carrier  has  notice  that 
prepayment  is  required.  Randall  v. 
Richmond,  etc.,  R.  Co.,  108  N.  C.  612. 
13  SE  137. 

66.  Gulf,  etc.,  R.  Co.  v.  Miami  SS. 
Co.,  86  Fed.  407,  80  CCA  141. 

60.  Baltimore,  etc.,  R.  Co.  v. 
Adams  Express  Co.,  22  Fed.  404. 

[a]  Contrary  view  stated.— "It 
must  be  conceded  that  the  general 
rule  is  that  a  carrier  cannot  be  com- 
pelled to  carry  without  prepayment, 
and,  a  fortiori,  a  carrier  cannot  ordi- 
narily be  compelled  to  advance  its 
own  money  to  its  customers;  but 
when,  by  its  encouragement,  a  system 
has  grown  up  of  which  advancing 
charges  is  an  essential  feature,  and 
when  it  does  advance  charges  for 
some  of  Its  customers  and  refuses 
to  do  so  for  others,  and  it  is  shown 
that  this  discrimination  is  neces- 
sarily fatal  to  the  business  of  those 
to  whom  the  facility  is  refused,  and 
it  is  further  shown  that  the  facility 
imposes  no  risk  or  Inconvenience 
upon  the  carrier  granting  It,  ana  is 
an  essential  facility  and  established 
usage  of  the  business,  is  it  going 
too  far  to  say  that  in  this  respect, 
as  In  others  not  more  essential,  all 
must  be  treated  alike?  We  strongly 
incline  to  the  opinion  that  this  rea- 
sonable doctrine  must  prevail.  It 
seems  to  us  that  the  evils  resulting 
from  such  a  discrimination,  if  al- 
lowed, are  quite  as  apparent  and 
dangerous  as  any  of  those  which 
have  been  held  to  be  unlawful.  In 
this  opinion,  however,  we  differ  from 
at  least  two  others  of  the  circuit 
courts  of  the  United  States  in  which 
this  same  question  between  the  same 
litigants  has  very  recently  been 
passed  upon,  and,  in  this  condition 
of  the  litigation  over  this  question 
between  these  parties,  we  shall  not 
grant  the  preliminary  injunction 
with  respect  to  accrued  charges,  as 
prayed  for."  Baltimore,  etc,  R.  Co. 
v.  Adams  Express  Co.,  22  Fed.  441. 
410. 

[b]  Bole  applied— Whore  It  ap- 
peared that  the  practice  of  advancing 
accrued  charges  was  universal  among 
express  companies,  except  where  two 
companies  are  competitors  at  the 
point  where  the  package  starts,  in 
which  cases  each  company  merely 
solicits  business  for  its  own  exclu- 
sive points,  defendant  should  be 
required    to    receive    express   matter 
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a  decision  of  the  state  supreme  court  upholding  a 
statute  of  this  character  is  controlling  on  the  United 
States  supreme  court." 

[$  774]  4.  Receiving  Compensation  Other  Than 
That  Allowed  by  Law.  Under  statutes  prohibiting 
discrimination,  the  carrier  is  not  permitted  to  ex- 
change transportation  for  services  or  property  by 
way  of  barter.82  So  the  compromise  ana  settlement 
of  an  unliquidated  claim  by  a  shipper  against  a  car- 
rier furnishes  no  justification  for  the  action  of  the 
carrier  in  charging  him  less  rates  than  it  charges 
other  shippers  for  like  services." 

[{  775]  6.  Discrimination  in  Freight  Rates— 
a.  Duty  of  Carrier  to  Maintain  Equality  of 
Charges.  '  Expressions  are  found  in  a  number  of 
English  decisions  to  the  effect  that  at  common  law 
a  common  carrier  of  goods  is  under  no  obligation 
to  treat  all  customers  equally  in  the  matter  of  rates 


charged  for  transportation ;  that-  there  is  nothing  in 
the  common  law  to  hinder  a  carrier  from  carrying 
for  favored  individuals  at  an  unreasonable  rate,  or 
even  gratis;  and  that  all  the  law  required  was  that 
he  should  not  charge  anyone  more  than  was  rea- 
sonable.** Similar  expressions  are  found  in  a  few 
American  and  Canadian  decisions."  But  the  great 
weight  of  authority  in  this  country  is  to  the  con- 
trary,4* the  view  being  taken  that,  independently 
of  any  constitutional  or  statutory  regulation  on  the 
subject,  the  carrier  is  bound  to  carry  at  an  equal 
rate  for  all  customers  for  substantially  similar 
services  and  under  substantially  similar  conditions.*' 
This  also  is  the  rule  under  the  provisions  of  the 
Interstate  Commerce  Act  and  under  state  legislation 
enacted  for  the  purpose  of  preventing  discrimina- 
tion;** and  such  discriminations  have  been  declared 


tendered  to  It  by  complainant  for 
further  transportation,  to  collect  Its 
accrued  charges  from  the  consignees, 
to  account  lor  the  sums  so  collected 
without  charge,  and  to  receive  from 
the  shippers  without  prepayment  ex- 
press matter  destined  for  complain- 
ant's lines,  provided  complainant 
tenders  Itself  ready  to  pay  the 
charges  thereon  when  transferred  to 
It  Baltimore,  etc.'R.  Co.  v.  Adams 
Express  Co.,  22  Fed.  404. 

61.  Wadley  Southern  R.  Co.  v. 
Georgia,  336  U.  S.  651.  SI  SCt  214, 
i»  L.  ed.  405   [aft  137  Ga.  497.  73  SB 


7411. 

63.     Hurley  v.  Big 
Co.,   137  Ky.  21S,   125  SW  302;  State 


Hurley  v.  Big  Sandy,  etc.,  R. 


t.  Union  Pac.  R.  Co.,  87  Nebr.  29,  126 
NW  S59,    31    LRANS   657. 

Tal  a— om  for  rule—  (1)  "If  a 
railway  company  can  adopt  the  prin- 
ciple of  barter  and  receive  in  return 
for  Its  service  specific  articles  the 
value  of  whloh  may  vary  from  day 
to  day,  and  often  may  be  uncertain, 
the  magnitude  of  the  task  of  ascer- 
tainment of  the  value  of  each  article 
alone  would  render  the  regulation  of 
rates,  so  as  to  prevent  discrimination, 
absolutely  Impossible.  To  procure 
uniformity  there  must  be  a  standard 
measurement.  The  only  measure  pos- 
sible In  order  to  insure  absolute  uni- 
formity in  the  charge  Is  the  standard 
medium  of  exchange  and  measure  of 
value — money."  State  v.  Union  Pac. 
R.  Co.,  87  Nebr.  2»,  37,  126  NW  859. 
II  LRANS  667.  (2)  "The  purpose  of 
the  Constitution  Is  to  secure  perfect 
equality  between  shippers,  and  to 
this  end  all  shippers  are  required  to 
pay  by  the  same  method  of  payment; 
the  purpose  being  to  exclude  all  con- 
tracts based  upon  other  considera- 
tions for  the  reason  that  these  might 
be.  and  often  would  be,  a  mere  shield 
to  conceal  the  real  transaction.  The 
language   of  the  Constitution   Is   too 

Slain  to  admit  of  any  other  construe- 
on,  and  must  be  enforced."  Hurley 
v.  Big  Sandy,  etc.,  R.  Co.,  137  Ky. 
216.   221.    125   SW  302. 

Tb]  Free  oarriage  for  right  of  way. 
— Under  Const,  f  215,  requiring  all 
railway  companies  to  transport 
freight  of  the  same  class  for  all  per- 
sons for  the  same  method  of  pay- 
ment, and  Ky.  St.  (1894)  8  817.  de- 
claring one  failing  to  do  this  guilty 
of  unjust  discrimination,  a  contract 
by  a  lumber  company  to  carry  a 
party's  freight  1«  consideration  of  a 
former  grant  of  a  right  of  way  for  a 
railroad  cannot  specifically  be  en- 
forced against  a  railroad  company 
leasing  the  right  of  way  and  doing 
the  business  of  a  common  carrier, 
since  the  carrying  of  the  freight  free 
would  be  a  violation  of  the  constitu- 
tion and  statutes.  Hurley  v.  Big 
Sandy,  etc.,  R.  Co.,  137  Ky.  216,  125 
SW  302. 

63.  Union  Pac.  R  Co.  r.  Taggart. 
149  U.  S.  698,  13  SCt  977,  37  L.  ed. 
SOT;  Union  Pac.  R.  Co.  v.  Goodrldge, 
149  U.  S.  680,  IS  SCt  970,  87  L.  ed. 
986. 

[a]   Be—on    for   rale. — It    would 


practicably  nullify  the  law  to  permit 
an  unexplained,  indefinite,  and  unad- 
justed claim  for  damages  arising 
from  a  tort,  never  prosecuted  to  a 
final  determination  in  the  courts,  to 
be  put  forward  as  an  excuse  for  a 
clear  discrimination  in  rates.  Union 
Pac.  R.  Co.  v.  Ooodridge.  149  U.  S. 
680.  13  SCt  970,  37  L.  ed.  986. 

64.  Great  Western  R.  Co.  v.  Sut- 
ton, L.  R.  4  H.  L.  226;  Branley  v. 
South  Eastern  R.  Co..  12  C.  B.  N.  S. 
63.  104  ECL  63,  142  Reprint  1066 
(where  Willee,  J.,  said  that  the  obll- 

? ration  of  the  carrier  at  common  law 
s  to  charge  reasonably,  but  not 
equally);  Baxendale  r.  Eastern 
Counties  R.  Co.,  4  C.  B.  N.  S.  63,  78, 
93  ECL  63,  140  Reprint  1004  (where 
Byles,  J.,  said:  "I  know  no  common- 
law  reason  why  a  carrier  may  not 
charge  less  than  what  is  reasonable 
to  one  person,  or  even  carry  for  him 
free  of  all  charge"). 

65.  Cal. — Cowden  v.  Pacific  Coast 
SS.  Co.,  94  Cal.  470,  29  P  873,  28 
AmSR  142.  18  LRA  221. 

Pla. — Johnson  v.  Pensacola,  etc.,  R. 
Co..  16  Fla.  623,  26  AmR  731. 

Mass. — Fltchburg  R.  Co.  v.  Gage, 
12  Gray  393  [foil  Spofford  v.  Boston, 
etc.,  R.  Co.,  128  Mass.  3261. 

Mo. — McNees  v.  Missouri  Pac.  R. 
Co.,  22  Mo.  A.   224. 

S.  C. — Ex  p.  Benson,  18  S.  C.  38, 
44   AmR   564. 

Can. — Culver  v.  Lester,  37  CanLI 
421. 

"The  extent  of  the  common  law 
rule  seems  to  be,  not  that  carriers 
shall  transport  for  all  parties  at  the 
same  rate  of  compensation,  other- 
wise their  contracts  are  illegal  and 
void,  but  that  they  shall  transport 
at  reasonable  rates  to  all.  A  dif- 
ference In  charge  does  not  per  se 
Invalidate  the  contract  as  inequitable 
and  against  public  policy;  but  to 
have  this  effect,  there  must  be  an 
element  of  unreasonableness  in  the 
charge  Itself,  as  applied  to  the  serv- 
ices rendered,  between  the  parties  to 
the  contract  and  without  comparison 
to  the  charges  against  others."  Ex  p. 
Benson,  18  S.  C.  38,  43,  44  AmR  564. 

66.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc..  R.  Co.,  145  U.  S. 
263.  12  SCt  844,  36  L.  ed.  699. 

67.  U.  S. — Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co.,  145 
U.  S.  263,  12  SCt  844,  36  L.  ed.  699; 
Tift  v.  Southern  R.  Co..  123  Fed.  789; 
Hays  v.  Pennsylvania  Co.,  12  Fed.  309. 

111. — Chicago,  etc.,  R.  Co.  v.  Peo- 
ple, 67  III.  11,  16  AmR  599;  Chicago, 
etc..  R.  Co.  v.  People.  56  111.  S65,  8 
AmR  690;  National  El.,  etc.,  Co.  v. 
Chicago,  etc..  R.  Co.,  50  111.  A.  339 
[aft  163  111.  70,  38  NE  916];  St.  Louis, 
etc.,  R.  Co.  v.  Hill,  14  111.  A.  679. 

Ind. — Louisville,  etc..  R.  Co.  v.  Wil- 
son, 132  Ind.  517,  32  NE  311,  18  LRA 
105  and  note. 

Iowa. — Cook  v.  Chicago,  etc.,  R. 
Co.,  81  Iowa  661.  46  NW  1080,  25 
AmSR   612.   9   LRA   764. 

Kan. — Missouri,  etc.,  R.  Co.  v.  New 
Era  Milling  Co.,  79  Kan.  435.  100  P 
273. 


Minn. — Sullivan  v.  Minneapolis, 
etc.,  R.  Co..  121  Minn.  488,  142  NW 
3,  45  LRANS  612. 

N.  H. — McDuffee  v.  Portland,  etc., 
R.  Co.,  S3  N.  H.  430,  IS  AmR  72. 

N.  J. — Messenger  v.  Pennsylvania 
R.  Co,,  36  N.  J.  L.  407.  13  AmR  457 
[aff  37  N.  J.  L.  531.  18  AmR  764L 

N.  T. — Root  v.  Long  Island  R.  Co., 
114  N.  V.  300,  21  NE403,  11  AmSR 
643  and  note,  4  LRA  3S1. 

N.  C. — Hilton  Lumber  Co.  v.  At- 
lantic Coast  Line  R.  Co..  141  N.  C. 
171,  53  SE  823,  6  LRANS  226  and  note. 

Oh. — Scofleld  v.  Lake  Shore,  etc.,  R 
Co.,  43  Oh.  St.  671,  3  NE  907,  54 
AmR  846. 

Pa. — Borda  v.  Philadelphia,  etc.,  R 
Co..  141  -Pa.  484.  21  A  666;  Shipper 
v.  Pennsylvania  R.  Co..  47  Pa.  338; 
Twells  v.  Pennsylvania  R.  Co.,  2 
Walk.  450. 

Tenn. — Ragan  v.  Atken,  9  Lea  609, 
42  AmR  684. 

See  also  supra  {   746. 

[a]  Season  for  rale-— "A  person 
having  a  public  duty  to  discharge,  Is 
undoubtedly  bound  to  exerolse  such 
office  for  the  equal  benefit  of  all,  and, 
therefore,  to  permit  the  common  car- 
rier to  charge  various  prices,  accord- 
ing to  the  person  with  whom  he 
deals,  for  the  same  services,  is  to 
forget  that  he  owes  a  duty  to  the 
community.  If  he  exacts  different 
rates  for  the  carriage  of  goods  of 
the  same  kind,  between  the  same 
points,  he  violates,  as  plainly,  though 
It  may  not  be  In  the  same  degree, 
the  principle  of  public  policy  wnich, 
In  his  own  dispute,  converts  his  busi- 
ness Into  a  public  employment.  The 
law  that  forbids  him  to  make  any 
discrimination  In  favor  of  the  goods 
of  A  over  the  goods  of  B,  when  the 
goods  of  both  are  tendered  for  car- 
riage, must,  it  seems  to  me,  neces- 
sarily forbid  any  discrimination  with 
respect  to  the  rate  of  pay  for  the 
carriage."  Messenger  v.  Pennsyl- 
vania R.  Co.,  36  N.  J.  L.  407,  410,  13 
AmR  457  [aff  87  N.  J.  L.  631,  18  AmR 
7541.  ' 

68.  U.  8.— U.  S.  v.  Illinois  Cent. 
R.  Co.,  230  Fed.  940;  Ohio  Coal  Co. 
v.  Whitcomb,  123  Fed.  $69,  59  CCA 
487;  Interstate  Commerce  Commn.  v.' 
Texas,  etc.,  R.  Co.,  62  Fed.  187  [aff 
57  Fed.  948,  6  CCA  653  (rev  on  other 
grounds  162  U.  S.  197,  16  SCt  666.  40 
L.  ed.  940)];  U.  S.  v.  Toser,  39  Fed. 
904  (holding  that  {  3  of  the  Inter- 
state Commerce  Act,  Which  declares 
It  to  be  unlawful  for  a  carrier  to 
give  "an  undue  or  unreasonable  pref- 
erence" to  any  person,  firm,  corpora- 
tion, or  locality,  or  to  subject  any 
person,  etc.,  to  any  undue  or  unrea-^ 
sonable  prejudice  or  disadvantage  "In 
any  respect  whatsoever,"  does  not 
refer  solely  to  facilities  afforded  to 
shippers,  but  applies  also  to  dis- 
crimination in  rates);  Goodrldge  v. 
Union  Pac.  R.  Co..  35  Fed.  35;  (Tries- 
ser  v.  Mcllrath,  i3  Fed.  378,  4  Mc- 
Crary  412. 

Iowa. — Central  Trust  Co.  v.  Chl-> 
cago,  etc.,  R.  Co.,  156  Iowa  104,  135 
NW  721.    Digitized  by  I 


rust    Co.    v.    Chi- 
56   Iowa  104,  135 
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to  be  particularly  objectionable  where  they,  tend  to 
create  a-  monopoly  in  favor  of  one  shipper  to  the 
exclusion  of  others.68  The  fact  that  the  rate 
charged  one  who  claims  to  have  been  unjustly  dis- 
criminated against  is  not  in  itself  unreasonable 
does  not  in  any  way  affect  the  carrier's  liability  if 
in  fact  there  has  been  an  unreasonable  discrimina- 
tion.70 

[§  77ft]  b.  Circumstances  Justifying  Discrimina- 
tion in  Rates— (1)  In  General.  Although  a  common 
carrier  is  bound  to  carry  at  equal  rates  for  all  cus- 
tomers in  like  condition/1  mere  inequality  of  charge 
does  not  necessarily  constitute  undue  or  unreason- 
able preference  or  advantage.72  Common  carriers 
are  only  bound  to  give  the  same  terms  to  all  persons 
alike,  under  the  same  conditions  and  circumstances, 
and  any  fact. which  produces  an  inequality  of  con- 
dition and  a  change  of  circumstances  justifies  an 
inequality  of  charge.78  If,  in  view  of  all  the  cir- 
cunVStances,  the  discrimination  is  fair  and  reason- 


able, and  not  inconsistent  with  the  public  interests, 
no  claim  of  illegality  can  be  sustained.74  Subject 
to  the  two  leading  prohibitions  that  their  charges 
shall  not  be  unjust  or  unreasonable,  and  that  they 
shall  not  unjustly  discriminate  so  as  to  give  undue 
preference  or  disadvantage  to  persons  or  traffic 
similarly  circumstanced,  the  act  to  regulate  com- 
merce leaves  common  carriers,  as  they  were  at  the 
common  law,  free  to  make  special  rates  looking  to 
the  increase  of  their  business,  to  classify  their  traffic, 
to  adjust  and  apportion  their  rates  so  as  to  meet 
the- necessities  of  commerce  and  of  their  own  situa- 
tion and  relation  to  it,  and  generally  to  manage  their 
important  interests  on  the  same  principles  which  are 
regarded  as  sound  and  adopted  in  other  trades  and 
pursuits.79  But,  in  order  to  render  an  inequality  of 
charge  lawful,  the  goods  must  be  carried  under  dif- 
ferent circumstances,  and  the  question  whether  the 
difference  is  material  or  essential  arises  on  the  facts 
in  each,  particular  case.7*     The  discrimination  or 


_  Ka.m — Missouri,  etc,  R.  Co.  v.  New 
Era  Milling  Co.,  79  Kan.  435.  100  P 
278 

ky.— Louisville,  etc.,  R.  Co.  v.  Hlg- 
don,  149  Ky.  321.  148  SW  26. 

Minn. — Sullivan  v.  Minneapolis, 
etc..  R.  Co.,  121  Minn.  488,  142  KW  3, 
46   LRANS   612. 

Mo. — Sloan  v.  Pacific  R.  Co.,  61 
Mo.  24,  21  AmR  397;  Bt.  Louis  South- 
ern R.  Co.  v.  Spring  River  Stone  Co., 
169  Mo.  A.  109,  154  SW  465  [aft  236 
U.  S.  718,  36  8Ct  456,  69  L.  ed.  805]. 

N.  C. — Hilton  Lumber  Co.  v.  Atlan- 
tic Coast  Line  R.  Co.,  141  N.  C.  171, 
S3  SB  823,  6  LRANS  226;  Hilton 
Lumber  Co.  v.'  Atlantic  Coast  Line 
R.  Coj,  136  N.  a  479.  48  SE  813,  1 
AnnCas  62. 

Tex. — Texas  Mexican  R.  Co.  v. 
Reed,  56  Tex.  Civ.  A.  452,  121  SW 
619. 

[a]  Oronpliig  points  as  initial  point 
or  sJupmenV-rWhere  a  railroad  com- 
pany, engaged  in  the  Interstate  car- 
riage of  coal  from  the  mines.  In  Its 
schedule  of  rates  filed  and  published 
has  grouped  all  points  within  a  given 
territory  together  as  a  single  Initial 
point  of  shipment  from  which  It 
makes  the  same  rates,  whether  such 
points  are  on  Its  own  or  on  connect- 
ing lines,  the  service  rendered  to  all 
shippers  from  any  of  such  points  In 
the  contemporaneous  transportation 
of  coal  to  the  same  terminal  point, 
or  to  points  within  the  same  ter- 
minal group,  is  under  substantially 
similar  circumstances  and  conditions 
within  the  meaning  of  the  Interstate 
Commerce  Act  (24  TJ.  S.  St.  at  L. 
379  c  104  5  2),  and  a  discrimination  in 
favor  of  any  such  shipper  over 
others  is  unlawful  under  said  sec- 
tion, Langdon  v.  Pennsylvania  R. 
Co.,  194  Fed.  486;  Philadelphia,  etc., 
R.  Co.  v.  Interstate  Commerce 
Commn.,  174  Fed.  687. 

[b]  Terminal  charges.— Along  the 
docks  In  a  city  was  a  railroad  track 
called  the  "Bay  Front  Track,"  one 
part  owned  by  defendant  and  con- 
nected with  its  main  line,  and  the 
other  part  by  another  railroad  com- 
pany and  connected  with  its  line,  and 
connecting  spurs  from  which  reached 
the  several  docks.  By  an  agreement 
between  the  two  companies  the  entire 
track  r  was  used  jointly,  each  main- 
talnlng  Its  own  portion.  It  was  held 
that  such  Agreement  made  the  entire 
track  a  part  of  defendant's  terminals, 
and  that  an  extra  charge  of  two  dol- 
lars per  car,  made  to  one  shipper 
from  a  point  on  the  docks,  In  addi- 
tion to  the  published  schedule  of 
rates  from  the  city,  where  no  extra 
charge  was  made  to  any  other  ship- 
per, was  discriminative.  Ohio  Coal 
Co.  v.  Whit  comb.  123  Fed.  359,  69 
CCA  487. 

[c]  laooal  and   Interstate  ratss. 
Where  a  common  carrier  allowed  the 
purchasers  of  hogs  to  ship  them  to  a 


central  point  of  the  state  and  from 
there  to  ship  them  to  foreign  states, 
charging  them  only  the  interstate 
rate  which  was  lower  than  the  local 
rate,  and  these  hogs  came  Into  com- 
petition with  those  of  purchasers 
making  only  local  shipments,  there 
was  an  unjust  discrimination  against 
the  local  purchasers  within  the  pur- 
view of  Code  H  2124,  2126,  respec- 
tively, providing  that  no  common 
carrier  shall  give  any  preference  to 
any  particular  person  or  persons. 
Central  Trust  Co.  v.  Chicago,  etc.,  R. 
Co.,  156  Iowa  104,  136  NW  781. 

69.  Louisville,  etc.,  R.  Co.  v.  Wil- 
son, 132  Ind.  617,  32  NE  311,  18  LRA 
106:  Louisville,  etc..  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  133  Ky.  148,  97 
SW  778.  30  KyL  18  [rev  on  other 
grounds    212   U.    S.    132,    29    SCt   246, 


63  L.  ed.  441];  Messenger  v.  Penn- 
sylvania R.  Co.,  37  N.  J.  L.  531.  18 
AmR  754;  State  v.  Cincinnati,  etc.,  R. 


Co.,  47  Oh.  St.  130,  28  NE  928,  7  LRA 
319:  Scofleld  v.  Lake  Shore, -etc.,  B, 
Co.,  43  Oh.  St.  571,  3  NE  907,  54  AmR 
846. 

TO.  Galveston  Chamber  of  Com- 
merce v.  State  A.  Commn.,  (Tex.  Civ. 
A.)  137  SW  737  [rev  on  other 
grounds  106  Tex.  101,  146  SW  673). 

71.  Ragan  v.  Aiken,  9  Lea  (Tenn.) 
609,   42  AmR  684. 

73.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc,  R.  Co.,  146  U.  S. 
263,  12  SCt  844.  36  L.  ed.  699'  Inter- 
state Commerce  Commn.  v.  Chicago 
Great  Western  R.  Co.,  141  Fed.  1003 
[aft  209  TJ.  S.  108,  28  SCt  493,  62  L. 
ed.  7051. 

73.  U.  S. — Penn  Refining  Co.  v. 
Western  New  York,  etc.,  R  Co.,  208 
U.  S.  208.  28  SCt  268,  52  L.  ed.  456 
[aft  137  Fed.  343,  70  CCA  23];  Inter- 
state Commerce  Commn.  v.  Balti- 
more, etc,  R.  Co.,  146  TJ.  S.  263,  12 
SCt  844,  36  L.  ed.  699;  Peavey  v. 
Union  Pac.  R.  Co.,  176  Fed.  409  [mod 
222  U.  S.  42,  32  SCt  22,  56  L.  ed.  83]; 
Delaware,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commn.,  166  Fed.  499  [rev 
on  other  grounds  220  U.  S.  235,  31 
SCt  392,  55  L.  ed.  448];  Ohio  Coal 
Co.  v.  Whltcomb,  123  Fed.  369,  69 
CCA  487;  Lundqulst  v.  Grand  Trunk 
Western  R.  Co.,  121  Fed.  915;  Harp 
v.  Choctow,  etc..  R.  Co.,  118  Fed.  169 
[aft  125  Fed.  445,  6J  CCA  405];  Inter- 
state Commerce  Commn.  v.  Texas, 
etc,  R.  Co.,  67  Fed.  948,  6  CCA  653; 
TJ.  S.  v.  Delaware,  etc.,  R.  Co.,  40 
Fed.  101.  And  see  Western  Union 
Tel.  Co.  v.  Call  Pub.  Co.,  181  U.  S. 
92.  21  SCt  661,  46  L.  ed.  765. 
'  Ga. — Southern  R.  Co.  v.  Atlanta 
Stove  Works,  128  Ga.  207.  57  SE  429. 

Iowa. — Paxon  v.  Illinois  Cent.  R. 
Co.,   56  Iowa   427,   9  NW   334. 

Miss. — Laurel  Cotton  Mills  v.  Gulf, 
etc.  R.  Co.,  84  Miss.  339,  37  S  184, 
66  LRA  453. 

N.  Y. — Root  v.  Long  Island  R.  Co., 
114  N.  Y.  800,   21  NET  408,  11  AmSR 


643  and  note,  4  LRA  331. 

Pa. — Hoover  v.  Pennsylvania  R. 
Co.,  156  Pa.  220,  27  A  282,  36  AmSR 
43,  22  LRA  263. 

Vt — State  v.  Central  Vermont  R 
Co..  81  Vt.  468,  470,  71  A  194,  120 
AmSR  1065  [cit  Cycj. 

Wash. — Puget  "Sound  Electric  R 
Co.  v.  Railroad  Commn.,  «6  Wash. 
75,  117  P  739.  AnnCasl91SB  763. 

"So  far  as  is  reasonable  all  should 
be  treated  alike;  bat  .  .  .  abso- 
lute equality  cannot  In  all  cases  be 
required,  for  circumstances  and  con- 
ditions may  make  It  Impossible  or 
unjust  to  the  carrier.  The  carrier 
may  be  able  to  carry  freight  over  a 
long  distance  at  a  less  sum  than  he 
could  for  a  short  distanoe.  He  may 
be  able  to  carry  a  large  quantity  at 
a  less  rate  than  he  could  a  smaller 
quantity.  The  facilities  for  loading 
and  unloading  may  be  different  In 
different  places,  and  the  expenses  may 
be  greater  In  some  places  than  In 
others.  Numerous  circumstances 
may  intervene'  which  bear  upon  the 
cost  and  expenses  of  transportation, 
and  It  is  but  just  to  the  carrier  that 
he  be  permitted  to  take  these  cir- 
cumstances Into  consideration  in  de- 
termining the  rate  or  amount  of  his 
compensation."  Root  v.  Long  Island 
R.  Co.,  114  N.  Y.  800,  305,  21  NE  403. 
11  AmSR  643,  4  LRA  331. 

[a]  Oarload  rates  may  not  be 
denied  to  forwarding  agents  who 
assemble  goods  of  various  parties 
and  ship  the  goods  In  carload  lots 
where  carload  rates  are  allowed  to 
others.  Interstate  Commerce  Commn. 
v.  Delaware,  etc.,  R.  Co..  220  IT.  S. 
235,  31  SCt  892,  65  L.  ed.  448  [rev 
166   Fed.    499]. 

lb]  Vnder  BnglUh  statutes  it  is 
not  sufficient  for  an  applicant  to 
prove  a  difference  of  treatment:  be 
must  also  show  that  the  difference 
had  caused  an  advantage  to  his  com- 
petitor or  a  disadvantage  to  himself. 
Lever  Bros.,  Ltd.  v.  Midland  R.  Co.. 
101  L.  T.  Rep.  N.  S.  438;  Olympta 
Oil,  etc.,  Co.  v.  North-Eastern  ft.  Co.. 
30  T.  L.  R.  236. 

74.  Ragan  v.  Aiken,  9  Lea  (Tenn.) 
609,  42  AmR  684. 

76.  Interstate  Commerce  Commn. 
v.  Chicago,  etc.,  R.  Co.,  209  U.  S.  108. 
119,  28  SCt  493,  52  L.  ed.  706:  Inter- 
state Commerce  Contmn.  v.  Alabama, 
etc.,  R.  Co.,  168  U.  S.  144.  172,  18  SCt 
45,  42  L.  ed.  414:  Interstate  Com- 
merce Commn.  v.  Cincinnati,  etc..  R- 
Co.,  167  U.  S.  479,  17  SCt  898.  42  L. 
ed.  243;  Interstate  Commerce  Commn. 
v.  Baltimore  etc..  R.  Co..  146  U.  S. 
298,  12  SCt  844,  36  L.  ed.  699:  Inter- 
state Commerce  Commn.  v.  Balti- 
more, etc.,  R.  Co..  48  Fed.  37  [aft 
146  U.  S.  263,  12  SCt  844.  36  L.  ed. 
699]. 

78.  Missouri,  etc.  R.  Co.  v.  New 
Bra  Milling  Co.,   79  Kan.  436.  100  P 
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preferences  must  be  reasonable,  and  the  terms  must 
not  be  unreasonably  unequal.™  Remote  dissimilar!- * 
ties  of  conditions  do  not  justify  any  discriminations 
which  the  carrier  chooses  to-  make,"  and  the  simi- 
larity of  circumstances  and  conditions  which,  under 
the  Interstate  Commerce  Act,  requires  equality  of 
rates,  relates  to  the  circumstances  and  conditions 
which  affect  the  service  only,7*  and  does  not  include 
matters  affecting  individual  shippers.80 

[f  777]  (2)  Considerations  Affecting  Reason- 
ableness of  Discrimination — (a)  In  General.  In 
passing  on  the  question  of  reasonableness  of  dis- 
crimination, it  is  proper  to  take  into  consideration, 
besides  the  mere  differences  in  charges,  the  various 
elements,  such  as  the  convenience  of  the  public,  the 
fair  interest  of  the  carrier,  the  relative  quantities 


of  the  traffic  involved,  the  relative  cost  of  the 
services  and  the  profits  to  the  company,  and  the 
situation  and  circumstances  of  the  respective  cus- 
tomers With  reference  to  each  other  as  competitive 
or  otherwise.81  But  it  is  not  proper  to  take  into 
consideration  the  fact  that  the  charge  is  reasonable 
in  itself,  since  a  charge  may  be  perfectly  reasonable 
and  yet  create  an  unjust  discrimination.8*  Neither 
is  it  proper  to  consider  the  length  of  time  during 
which  the  rates  have  been  in  force  nor  the  confusion 
which  will  result  from  a  change.83  The  proportion 
in  which  freight  earned  by  two  connecting  railroads 
under  a  joint  tariff  schedule  is  divided  between  them 
is  a  matter  for  their  consideration  alone,  and'  cannot 
be  taken  cognizance  of  by  a  court  for  the  purpose  of 
determining  that  the  share  received  by  one  consti- 


173;  Borda  v.  Philadelphia,  etc.  R. 
Co..  141  Pa.  484,  21  A  666.  And  see 
cases  Infra  this  note. 

"Any  inequality  of  charge  or  facili- 
ties for  transportation  must  be  justi- 
fied by  a  difference  of  circumstances 
and  situation."  Wright  v.  Baltimore, 
etc.,  R.   Co.,  82  Pa.  Super.  6,  10. 

[a]  Clrcirm statin—  not  justifying 
discrimination  la  rates, — (1)  The 
fact  that  a  railroad  line  operated  as 
a  part  of  a  large  railroad  system 
fails  to  pay  expenses  does  not  justify 
undue  discrimination  in  rates.  '  In- 
terstate Commerce  Commn.  v.  Louis- 
Wile,  etc..  R.  Co.,  118  Fed.  613.  (2) 
Where  a  carrier  fixes  a  rate  for 
specified  services,  and  is  engaged  In 
furnishing-  such  services,  it  cannot 
justify  its  refusal  to  perform  the 
service  for  a  particular  shipper  be- 
cause the  rate  is  confiscatory.  Louls- 
Tille,  etc,  R  Co.  v.  Blgdon,  149  Ky. 
321,  148  SW  26.  (3)  A  railroad  can- 
not charge  one  shipper  a  lower  rate 
than  Is  charged  another  between  the 
same  terminals,  merely  because  the 
former  Is  shipping  under  contracts 
extending  over  a  term  of  years, 
based  on  lower  rates  which  were  In 
force  when  such  contracts  were 
made,  while  the  other  shipper  had 
no  such,  contracts.  The  existence  of 
the  contracts  does  not  create  a  dis- 
similarity of  circumstances  and  con- 
ditions under  which  the  service  of 
carriage  was  rendered.  Pennsylvania 
R.  Co.  v.  International  Coal  Min.  Co., 
173  Fed.  1,  97  CCA  383  [rev  on  other 
grounds  230  U.  S.  184,  33  SCt  893, 
57  L.  ed.  1447].  (4)  Cut  rates  made 
by  other  railroad  companies  at  com- 
petitive points  furnish  no  excuse  for 
unjust  discrimination  in  favor  of 
such  points.  Illinois  Cent.  R.  Co.  v. 
People,  121  111.  304.  12  NB  670  (where 
it  was  said:  "We  recognize  the  right 
of  railroad  companies,  within  reason- 
able limits,  to  exercise  a  discretion 
in  rates;  to  offer  inducements  to 
shippers  for  their  business ;  and  to 
discriminate  where  the  discrimina- 
Uon  is  in  good  faith,  and  because  of 
an  actual  proportionate  difference  In 
cost  to  the  companies.  We  simply 
deny  that  a  reduced  or  cut  rate,  to 
meet  a  reduced  or  cut  rate  of  a  rival 
road,  which  reduced  or  cut  rate  dis- 
criminates against  a  non-competitive 
point,  is  of  Itself  within  the  meaning 
of  the  statute,  a  just  discrimina- 
tion"). (t>  It  is  not  a  difference  of 
circumstances  justifying  an  Inequal- 
ity of  charge  that  those  whom  the 
railroad  charges  less  are  seeking  to 
develop  a  new  trade.  Denaby  Main 
Colliery  Co.  v.  Manchester,  etc,  R. 
Co..  11  App.  Cas.  97.  (6)  An  agree- 
ment of  a  shipper  of  oil  to  establish  a 
system  of  pipe  lines  to  the  carrier's 
road  constitutes  no  Justification  for 
irlving  him  a  greatly  decreased  rate 
to  the  detriment  of  other  shippers 
of  the  same  commodity.  Brundred 
r.  Rice.  49  Oh.  St.  840,  82  NE  169,  34 
AmSR  589.  (7)  The  fact  that  freight 
rates  between  designated  points  are 
too  low  does  not  justify  a  discrimi- 
nation between  one  of  the  points  in 
hauls  over  maximum  distances.  Gal- 
veston     Chamber    of    Commerce    v. 


Texas  R  Commn.,  (Tex.  Civ.  A.)  187 
SW   737. 

[b]  The  dangerous  oharaoter  of  the 
goods  will  justify  discrimination  In 
rates.  North-Eastern  R.  Co.  v. 
Reckftt,  109  L.  T.  Rep.  N,  S.  827 
(holding  that  liquid  metal  polish  for 
a  flash,  point  of  over  seventy-three 
degrees  Fahrenheit  in  securely  closed 
tins  in  cases  is  "dangerous  goods''). 

77.  State  v.  Central  Vermont  R. 
Co.,  81  Vt.  468,  470,  71  A  194,  130 
AmSR  1066   loit  Cyc]. 

78.  Big-bee,  etc,  Packet  Co.  v. 
Mobile,  etc.,  R.  Co.,  60  Fed.  546. 

"That  some  dissimilar  conditions 
justify  dissimilarity  In  rates  is  true. 
That  remote  dissimilarities  of  con- 
dition justify  any  dissimilarities 
which  the  carrier  chooses  to  make  is 
not  true."  Interstate  Commerce 
Commn.  v.  Texas,  etc,  R  Co.,  57 
Fed.  948,  966,  6  CCA  658. 

79.  Interstate  Commerce  Commn. 
v.  Delaware,  etc.,  R.  Co.,  220  U.  8. 
235,  31  SCt  392,  55  L.  ed.  448;  Phila- 
delphia, etc.,  R.  Co.  v.  Interstate 
Commerce  Commn.,  174  Fed.  687: 
Pennsylvania  R  Co.  v.  International 
Coal  Min.  Co.,  173  Fed.  1,  97  CCA 
388  [rev  on  other  grounds  230  U.  S. 
184.  33  SCt  893,  67  L.  ed.  1447];  U.  S. 
v.  Wells-Fargo  Express  Co.,  161  Fed. 
606  [aft  212  U.  S.  622,  29  SCt  815, 
63  L.  ed.  636}. 

BO.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Min.  Co.,  178  Fed.  1, 
97  CCA  383  [rev  on  other  grounds 
230  U.  S.  184.  23  SCt  843.  57  L.  ed. 
1447].    And  see  cases  supra  note  79. 

[a]  Thus,  where  different  coal 
mining  localities  are  grouped  Into  a 
district  for  rate  making  purposes,  a 
carrier  la  not  justified  in  making  a 
different  rate  for  the  same  or  sub- 
stantially similar  service  from  a 
particular  locality  In  such  district, 
or  on  the  product  of  a  particular 
mine  or  vein,  from  that  charged 
others  because  the  difference  in  the 
product  from  such  locality  mine  or 
vein  and  that  from  other  mines  in 
the  district  is  such  that  it  can  pay 
a  higher  rate  and  still  compete  In 
the  market.  Philadelphia,  etc.,  R.  Co. 
v.  Interstate  Commerce  Commn.,  174 
Fed.  687. 

81.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co., 
141  Fed.  1008  [art  209  U.  S.  108,  28 
SCt  493,  52  L.  ed.  705];  Interstate 
Commerce  Commn.  v.. Baltimore,  etc., 
R  Co.,  43  Fed.  37  raff  146  TJ.  S.  263, 
12  SCt  844,  86  L.  ed.  699].  To 
same  effect  State  v.  Florida  East 
Coast  R.  Co.,  64  Fla.  112,  69  S  385; 
Hickleton  Main  Colliery  Co.  v.  Hull, 
etc.,  R.,  etc.,  Co.,  12  R.  &  Can.  Tr. 
Cas.  68  (holding  that,  under  i  27  of 
the  Railway  &  Canal  Traffic  Act  of 
1888,  the  court  will  take  Into  con- 
sideration any  fact  which  makes  It 
better  worth  the  while  of  the  rail- 
road company  to  carry  the  traffic  of 
one  trader  rather  than  that  of  an- 
other). 

[a]  m  Canada.— In  virtue  of  an 
agreement  with  the  government  of 
Manitoba,  validated  by  statutes  of 
that  province  and  of  the  parliament 
of  Canada,  the  Canadian  Northern 
Railway  Company  established  special 


rates  for  the  carriage  of  freight,  etc, 
to  points  in  Manitoba,  and  the  Can- 
adian Pacific  Railway  Company  re- 
duced its  rates,  which  had  taeen  in 
force  prior  to  the  agreement.  In 
order  to  meet  the  competition-  result- 
ing therefrom.  The  complaint  made 
to  the  board  of  railway  commission- 
ers for  Canada  by  the  respondents 
was  in  effect  that  as  similar  propor- 
tionate .  rates '  were  apt  provided  In 
respect  of  freight,  etc,  to  points 
west  of  :the  province  ot  Manitoba, 
there  was  unjust  discrimination 
operating  to  the  prejudice  of  ship- 
pers, etc.,  to  and  from  the; western 
points.  On  questions  submitted  for 
the  consideration  of  the  supreme 
oourt  of  Canada,  it  was  held  that  the 
facts  mentioned  are  circumstances 
and  conditions,  within  the  meaning 
of  the  Railway  Act  to  be  considered 
by  the  board  of  railway  commission'-' 
era  in  determining  the  question  of 
unjust  discrimination  In  regard  -  to 
both  railways;  that  such  facts  and 
circumstances  are.  not,  in  law,  con- 
clusive of  the  question  of  urfjust  dis- 
crimination, but  the  effect,  if.  any,, 
to  be  given  to  them  is  a  question 
of  fact  to  be  considered  and  decided 
by  the  board  in  its  discretion.  Can- 
adian Pac.  R.  Co.  v.  Regina  Bd.'  of 
Trade,  45  Can.  S.  C.  321, 

88.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc,  R.  Co.,  146  V..S. 
263.  12  SCt  844,  36  t,.  «d.  699;  Great 
Western  R.  Co.  v.  Sutton,  L.B.IE 
Li.  226,  239  (where,  it  was  said: 
"When  it  Is  sought  to  shew  that  the. 
charge  is  extortionate  as  peine-  con- 
trary to  the  statutable  obligation  to 
charge  equally,  it  is  Immaterial, 
whether  the  charge  is  reasonable  or 
not,  it  is  enough  to  shew  that  the 
company  carried  for  some  other  per- 
son or  class  of  persons  at  a  lower 
charge  during  the  period  throughout 
which  the  party  complaining  was 
charged  more  under  the  like  circum- 
stances").   . 

[a]  tteaaox*  for  Ms*— "The  charge 
made  for  transporting  freight  may 
be  entirely  reasonable,  and  the  plain- 
tiff may  have  no  occasion  to  com- 
plain of  the  intrinsic  value .  of  the. 
services  rendered,  but  may  be  in- 
juriously    affected     by  ■  advantages 

?:lven  his  competitors  in  rates  of 
relght.  A  shipper  of  interstate 
commerce  is  generally  a  dealer  in 
such  commerce;  and  it  is  as  import- 
ant for  him.  In  the  race  of  competi- 
tion, that  his  competitors  get  no  ad- 
vantage in  freight  rates,  as  it  is 
that  he  himself  pay  only  reasonable 
charges  for  his  own  shipments." 
Klnnavey  v.  Terminal  R.  Assoc,  81 
Fed.  802.  804. 

[b]  Where  rates  as*  relatively  un- 
just, so  that  undue  preference  is 
afforded  to  one  locality  or  undue 
prejudice  results  to  another,  the 
higher  rate  Is  unjust,  although  it  Is 
not  In  Itself  excessive.  Portland,  R., 
etc,  Co.  v.  Railroad  Commn.,  66  Or. 
468.   105  P  709,   109  P  273v 

83.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  99 
Fed.  62,  63.  39  CCA  413  [rev  on  other 
grounds  181  U.  S.  1,  21  SCt  516,  45 
L.  ed.  719]  (where  the  court  said: 
Digitized  by  VJVJVJ  VTV. 
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tutes  an  unjust  or  discriminative  rate,  under  the 
Interstate  Commerce  Law.83* 

[i  778]  (b)  Amount  of  Freight  Shipped.  Ac- 
cording to  a  number  of  decisions,  discriminations  in 
freight  rates,  based  solely  on  the  amount  of  freight 
shipped  without  reference  to  any  conditions  tending 
to  decrease  the  cost  of  transportation,  are  discrim- 
inations which  are  contrary  to  public  policy84  and 
which  entitle  the  party  against  whom  the  discrimina- 
tion is  practiced  to  recover  the  amount  of  freight 
paid  by  him  in  excess  of  the  rates  accorded  by  the 
carrier  to  his  more  favored  competitor.85  However, 
on  the  principle  of  selling  cheaper  at  wholesale  than 
at  retail,  rates  for  large  quantities  may  be  relatively 
lower  than  for  smaller  quantities.88  So  it  has  been 
held  that  a  carrier  has  a  right  to  provide  at  times 
for  a  reduced  rate  on  condition  that  one  taking 
advantage  of  it  shall,  for  a  certain  time,  ship  all 
'  his  goods  by  such  carrier 's  line,  if  it  offers  the  same 
terms  to  all,  and  is  prepared  to  transport  goods  for 
a  reasonable  sum  to  any  person  not  willing  to  agree 
to  such  condition.87 

[$  779]    (c)    Proportionate  Difference  in  Cost  of 


Transportation.  Proportionate  difference  in  cost  of 
transportation  is  a  difference  in  circumstances  war- 
ranting a  preference  in  rates.88  But  slight  differ- 
ences in  a  single  item  of  cost  do  not  justify  a  dif- 
ference in  freight  rates.88 

[i  780]  (d)  Difference  in  Character  of  Package 
or  Container.  Difference  in  modes  of  packing  or 
in  the  character  of  the  container  in  which  goods 
are  shipped  may  justify  a  discrimination  in  rates.18 

[$  781]  (e)  Ownership  of  Goods.  A  carrier  can- 
not lawfully  discriminate  in  rates  for  transporta- 
tion on  the  mere  circumstance  that  the  shipper  is 
or  is  not  the  real  owner  of  the  goods.*1  The  fact 
that  the  shipper  is  merely  a  forwarding  agent  fur- 
nishes no  excuse  for  discriminating  against  him  in 
rates  charged  for  transportation.*2 

[$  782]  (f)  Difference  in  Purpose  of  Transpor- 
tation or  Ultimate  Use.  A  discrimination  in  rates 
between  shipments  of  the  same  commodity  from 
and  to  the  same  points  cannot  be  justified  solely  by 
a  difference  in  the  purpose  of  the  respective  ship- 
ments, or  the  ultimate  use  to  be  made  of  the  com- 
modity after  completion  of  the  transportation.*1    As 


"We  are  pressed  with  the  argument 
that  to  reduce  the  rates  to  Chatta- 
nooga will  upset  the  whole  Southern 
schedule  of  rates,  and  create  the 
greatest      confusion.  The 

length  of  time  which  an  abuse  has 
continued  does  not  Justify  it.  It 
was  because  time  had  not  corrected 
abuses  of  discrimination  that  the  In- 
terstate Commerce  Act  was  passed"). 

83V4.  Allen  v.  Oregon  R.,  etc.,  Co., 
98  Fed.  16.  Compare  U.  S.  v.  Toser, 
39  Fed.  904  (holding  that,  when  two 
carriers  establish  a  Joint  through 
rate,  the  proportion  thereof  that  one 
carrier  receives  for  carriage  of  prop- 
erty between  two  points  on  Its  line 
may  be  compared  with  Its  local  rates 
between  the  same  points,  for  the  pur- 
pose of  establishing  that  an  unrea- 
sonable preference  has  been  given, 
6r  that  a  shipper  has  been  subjected 
to  an  undue  disadvantage). 

84.  U.  S.  v.  Toser,  39  Fed.  369; 
Burlington,  etc.,  R.  Co.  v.  Northwest- 
ern Fuel  Co.,  31  Fed.  6E2;  Hays  v. 
Pennsylvania  Co.,  12  Fed.  309;  Sco- 
fleld  v.  Lake  Shore,  etc..  R.  Co.,  43 
Oh.  St.  671.  3  NE  907.  64  AmR  846. 
Compare  Menacho  v.  Ward,  27  Fed. 
629.  23  Blatchf.  602  (holding  that, 
while  a  common  carrier  may  make 
discriminations  in  rates,  based  on 
the  quantity  of  goods  sent  by  differ- 
ent shippers.  It  cannot  charge  a 
higher  rate  against  shippers  who  re- 
fuse to  patronise  It  exclusively). 

[a]  Applications  of  rule— (1)  A 
contract  by  which  a  carrier  agrees  to 
charge  a  rate  of  not  less  than  two 
dollars  and  forty  cents  a  ton  to  all 
persons  shipping  less  than  one  hun- 
dred thousand  tons  of  coal  per  year 
over  Its  road,  and  to  make  a  rate  of 
one  dollar  and  sixty  cents  to  all 
shippers  shipping  over  one  hundred 
thousand  tons.  Is  void,  the  discrim- 
ination being  so  gross  as  to  be  con- 
trary to  public  policy.  "On  the  face 
of  it.  It  Is  a  discrimination,  based  not 
upon  the  cost  of  the  transportation, 
upon  the  time  and  labor  and  annoy- 
ances which  may  result  to  the  rail- 
road company,  bat  solely  upon  the 
amount  of  the  transportation.  Bur- 
lington, etc.,  R.  Co.  v.  Northwestern 
Fuel  Co.,  31  Fed.  652,  656.  (2)  When 
the  discrimination  Is  based  on  a 
larger  quantity  being  shipped,  It  Is 
illegal  If  Hie  smaller  quantity,  as  In 
oar  load  lots,  costs  no  more  to  handle 
In  proportion  to  the  quantity.  Kins- 
ley v.  Buffalo,  etc.,  R.  Co..  37  Fed.  181. 

86.  Hays  v.  Pennsylvania  Co.,  12 
Fed.  309. 

88.  Interstate  Commerce  Commn. 
v.  Chicago  Great  Western  R.  Co.,  141 
Fed.  1003  latt  209  U.  S.  108.  28  SCt 
493.  62  L.  ed.  705];  Concord,  etc.,  R. 
Co.  v.  Forsaith.  59  N.  H.  122.  47  AmR 


181;  Hickleton  Main  Colliery  Co.  v. 
Hull,  etc.,  R.,  etc.,  Co..  12  R  &  Can. 
Tr.  Cas.  (3  (holding  that  a  difference 
in  the  amount  of  freight  shipped  may 
constitute  a  sufficient  ground  for  dis- 
crimination in  rates). 

[a]  Season  for  rule*— "The  ex- 
pense of  handling,  carrying,  and  stor- 
ing the  smaller  amount  is  much 
greater,  pro  rata,  than  that  of  the 
same  operations  upon  the  larger 
amount  In  one  body,  and  a  discrimi- 
nation in  favor  of  the  larger  dealers 
is  not  inequality,  but  reasonable 
equality."  Concord,  etc.,  R.  Co.  v. 
Forsaith,  59  N/  H.  122,  124,  47  AmR 
181. 

87.  Lough  v.  Outerbrldge.  143  N. 
Y.  271,  38  NE  292,  42  AmSR  712.  25 
LRA  674  [rev  68  Hun  486.  22  NTS 
9761.  See  also  Kennedy  v.  Quebec, 
etc..  R.  Co.,  21  Que.  K.  B.  85,  14  Can 
RCas  161  [rev  39  Que.  Super.  344] 
(holding  that  an  agreement  for  re- 
bates Is  not  unlawful  when  given  on 
special  conditions,  such  as  that  the 
snipper  shall  give  to  the  carrier  for 
transportation  all  the  goods  which 
he  himself  manufactures,  paying  the 
charges  of  loading  and  unloading, 
until  It  Is  proved  that  an  injustice 
results  therefrom). 

88.  Illinois  Cent.  R.  Co.  v.  People. 
121  111.  304.  12  NE  670;  Denaby  Main 
Colliery  Co.  v.  Manchester,  etc..  R. 
Co..  11  App.  Cas.  97. 

89.  Galveston  Chamber  of  Com- 
merce v.  Texas  R.  Commn.,  (Tex. 
Civ.  A.)  137  SW  737  felt  Carr  v. 
Northern  Pac.  R.  Co.,  9  Int.  Com. 
Commn.  1], 

SO.  Penn  Refining  Co.  v.  Western 
New  York.  etc..  R.  Co..  208  U.  S.  208. 
28  SCt  268,  62  L.  ed.  456  [aft  137  Fed. 
343.  70  OCA  23];  Guernsey  Mut. 
Transport  Co.  v.  London,  etc.,  R.  Co., 
13  R.  &  Can.  Tr.  Cas.  163,  24  T.  L.  R. 
318. 

[a]     Hula     applied (1)     Carriers 

cannot  be  charged  w4th  discriminat- 
ing against  shippers  of  oil  In  barrels 
from  the  Pennsylvania  oil  fields  to 
Perth  Amboy,  New  Jersey,  because 
they  charge  for  the  barrel  package 
without  making  a  corresponding 
charge  on  shipments  In  tank  cars 
owned  by  those  shippers  who  can  af- 
ford to  build  and  furnish  them,  the 
carriers  having  none  of  their  own, 
where  the  transportation  by  tank 
cars  Is  more  remunerative  to  the  car- 
riers than  the  transportation  by  bar- 
rels, and  the  barrel  shippers  have 
made  no  demand  for  tank  cars,  and 
cannot  use  them  economically  for 
shipments  to  Perth  Amboy  on  ac- 
count of  the  lack  of  facilities  for 
unloading  at  that  point.  Penn  Refin- 
ing Co.  v.  Western  New  York.  etc.. 
R.  Co..  208  U.  S.  208,  28  SCt  268,  52 


L.  ed.  456  [aft  137  Fed.  343,  70  CCA 
23].  (2)  Freight  shipped  from 
Dieppe  was  packed  in  crates,  and 
the  same  shipped  from  Guernsey  was 
packed  In  baskets,  with  the  result 
that  nearly  twice  the  quantity  of 
vegetables  could  be  carried  In  a  rail- 
road truck  if  packed  In  crates.  It 
was  held  that  the  difference  in  the 
modes  of  traffic  Justifies  the  prefer- 
ence given  to  the  Dieppe  traffic. 
Guernsey  Mut.  Transport  Co.  v.  Lon- 
don, etc.,  R.  Co.,  13  R.  &  Can.  Tr. 
Cas.  153,  24  T.  L.  R.  318. 

91.  Interstate  Commerce  Commn. 
v.  Delaware,  etc.,  R.  Co.,  220  U.  S. 
235,  31   SCt  392,  55  L.  ed.  448. 

99.  Interstate  Commerce  Commn. 
v.  Delaware,  etc.,  R.  Co.,  220  U.  S. 
235,  31  SCt  392,  56  L.  ed.  448  [rev 
166  Fed.  4991.  But  see  Lundqulst  v. 
Grand  Trunk  Western  R.  Co.,  121 
Fed.  915  (where  It  was  held  that 
a  railroad  company  is  not  required 
by  the  Interstate  Commerce  Act  to 
give  the  same  carload  rates  on  in- 
terstate shipments  to  forwarding 
agents  who  solicit  property  for  ship- 
ment from  different  owners,  each 
having  less  than  a  carload,  and  to 
combine  it  Into  carload  lots  that  it 
makes  on  /carload  shipments  by  a  sin- 
gle owner,  the  charges  In  such  case 
not  being  for  "a  like  and  contempo- 
raneous service  in  the  transportation 
of  a  like  kind  of  traffic  under  sub- 
stantially similar  circumstances  and 
conditions,"  so  as  to  render  the  dif- 
ference In  the  rates  made  an  unlaw- 
ful discrimination). 

93.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc.,  R.  Co.,  225  U.  8. 
326,  82  SCt  742,  56  L.  ed.  1107,  Ann 
Casl914A  504  and  note  (under  Inter- 
state Commerce  Act);  Re  Dominion, 
etc..  Express  Cos.,  (Can.)  7  DomLR 
868,  22  WestLR  36  (express  rates 
under  Canadian  statute).  Compare 
Taylor  v.  Metropolitan  R.  Co.,  [1)06] 
2  K.  B.  65  (holding  that,  whether  or 
not  a  carrier  may  charge  different 
rates  for  the  same  goods  according 
to  the  use  to  which  they  were  In- 
tended to  be  put,  a  shipper  cannot 
recover  back  the  excess  of  the  higher 
rate  over  the  lower  rate  paid  by  Dim 
on  a  shipment  of  goods  unless  It  is 
shown  that  goods  of  the  same  char- 
acter had  been  actually  shipped  at 
the  lower  rate). 

[a]  trader  the  Interstate  Oosv 
Act  (  3.  a  carrier  is  not  Jus- 


tified in  charging  a  less  rate  for  the 
transportation  or  railroad  fuel  coal 
to  a  given  point  than  for  the  trans- 
portation of  commercial  coal  to  the 
same  point.  A  railroad  company 
cannot  be  made  a  favored  shipper 
and  given  a  lower  rate  on  the  sane 
commodity    to    the   same    point    than 


For  later  easas,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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an  apparent  exception  to  this  rule,  the  rate  on 
freight  transported  to  a  point  for  further  shipment 
beyond  may  be  less  than  the  rate  on  shipments  to 
the  same  point  for  use  or  consumption  there.'* 
Under  state  statutes,  substantially  like  the  Inter- 
state Commerce  Act  jn  this  respect,  it  has  been  held 
that  a  special  rate  for  the  transportation  of  fuel  to 
a  manufactory  less  than  the  rate  charged  dealers 
is  not  undue  or  unreasonable  discrimination.*"  But 
the  principle  involved  in  so  holding  has  been  dis- 
approved and  held  not  to  justify  a  discriminating 
rate  on  raw  materials  shipped  to  a  mill  to  be  manu- 
factured.** 

[4  783]  c.  Through  Bate  Less  Than  Sum  of 
Local  Rates.  A  through  rate  may  be  made  less  than 
the  sum  of  the  local  rate  between  two  points  with- 
out violating  any  requirement  of  the  Interstate  Com- 
merce Act,  or  a  state  constitutional  clause  pro- 
viding that  all  railroad  companies  shall  transport 
freight  of  the  same  class  for  all  persons  from  and 
to  the  same  points  and  on  the  same  conditions  and 
in  the  same  manner  and  for  the  same  charges.*1 
Were  it  otherwise,  all  through  freight  would  have 
to  be  hauled  at  the  local  rates.*8 

[y  784]  d.  Charging  More  for  Short  Than  for 
Long  Haul1 — (1)  Under  Interstate  Commerce  Act— 
(a)     In   General.     The   Interstate   Commerce   Act 


makes  it  unlawful  for  any  common  carrier,  subject 
to  the  provisions  of  the  act,  to  charge  or  to  receive 
any  greater  compensation  in  the  aggregate  for  the 
transportation  of  like  kind  of  property  under  sub- 
stantially similar  circumstances  and  conditions  for 
a  shorter  than  for  a  longer  distance  over. the  same 
line  in  the  same  direction,  the  shorter  being  in- 
cluded within  the  longer  distance.*  When  both  the 
long  and  the  short  haul  are  made  to  or  from  a  non- 
competitive point,  the  effect  of  charging  less  for  a 
long  than  for  a  short  haul  is  to  build  up  one  place 
at  the  expense  of  the  other,'  and  it  is  the  object  of 
the  statute  to  prevent  this.4  Nevertheless  the  statute 
does  not  prohibit  a  railroad  company  from  charg- 
ing a  less  rate  for  a  longer  haul  if  it  can  justify 
that  rate  by  showing  that  the  circumstances  and 
conditions  are  dissimilar.*  Where  it  is  difficult  to 
point  out  clearly  the  circumstances  or  conditions 
which  produce  dissimilarity^  the  doubt  should  go 
in  favor  of  the  law,  and  the  circumstances  and  con- 
ditions should  be  considered  as  being  substantially 
similar.* 

[4  785]  (b)  Competition  with  Other  Carriers  as 
Justification.  Competition  is  one  of  the  most  obvi- 
ous and  effective  circumstances  that  make  the  con- 
ditions under  which  a  long  haul  and  a  short  haul 
are  performed  substantially  dissimilar.'    A  competi- 


other  persons.  Interstate  Commerce 
Commit,  v.  Baltimore,  etc.,  R.  Co.,  225 
U.  8.  826.  32  SCt  742,  56  L.  ed.  1107, 
AnnCasl914A  604  and  note.  Com- 
pare cases  infra  note  95. 

•4.  Splllers  v.  Taff  Vale  R.  Co.,  90 
L.  T.  Rep.  N.  S.  71J,  12  R.  &  Can.  Tr. 
Cas.  70  (where  It  was  held  that  the 
mere  (act  that  a  railroad  company 
charges  a  higher  rate  for  the  car- 
riage of  coal  over  the  same  length 
of  line  to  traders'  works,  all  traders 
being  charged  an  equal  rate,  than  it 
does  for  coal  for  shipment  is  not  of 
Itself  (sufficient  to  give  a  trader  a 
right  to  apply  to  the  court  for  reduc- 
tion of  the  works  rate,  and  such  dif- 
ference between  the  works  rate  and 
the  shipment  rate  does  not  necessa- 
rily show  an  undue  preference  or  an 
undue  prejudice  within  the  meaning 
of  the  railway  and  canal  traffic  acts). 

9S.  Louisville,  etc..  R.  Co.  v.  Com.. 
108  Ky.  628,  57  SW  508.  22  KyL  328 
(where  there  was  a  strong  dissenting 
opinion);  Pittsburgh,  etc.,  R  Co.  v. 
Colonial  Steel  Co.,  251  Pa.  460,  96  A 
1037:  Hoover  v.  Pennsylvania  R.  Co.. 
156  Pa.  220.  27  A  282,  36  AmSR  43,  22 
LRA  263  fdist  Bally  v.  Payette  Gas- 
Fuel  Co..  193  Pa.  175,  44  A  261;  Bald 
Eagle  Valley  R.  Co.  V.  Nlttany  Val- 
ley R.  Co.,  171  Pa.  284,  33  A  239,  50 
AmSR  807,  29  LRA  423]. 

[a)  Em  on  for  rule*—  (IVThe 
ruling  of  the  court  below  would  re- 
quire that  coal  carried  to  blast  fur- 
naces, rolling  mills,  rail  mills,  foun- 
dries, and  all  other  manufacturing 
enterprises  should  be  carried  for  the 
same  price  as  the  coal  carried  to  any 
retail  dealer  In  the  same  locality, 
though  the  quantity  consumed  by  the 
former  might  extend  to  many  thou- 
sands of  tons  each  year, 'while  the 
quantity  carried  for  the  latter  might 
be  a  few  hundred  tons  only,  and  al- 
though the  manufacturing  companies 
gave  back  to  the  carrier  many  thou- 
sands of  tons  of  freight  each  year, 
while  the  retail  dealer  gave  back 
none,  and  although  the  business  of 
the  manufacturer  In  no  wise  com- 
petes with  the  business  of  the  dealer, 
we  think  the  differences  In  these  re- 
spects between  these  two  kinds  of 
business  are  such  as  to  Justify  a  dis- 
crimination in  the  rates  of  freight 
charged  to  each,  and  the  conditions 
of  the  two  are  not  alike  and  their 
circumstances  are  not  similar  within 
the  meaning  of  our  act  of  1883,  and 
therefore  there  can  be  no  recovery  In 
this  case."  Hoover  v.  Pennsylvania 
R.  Co..  156  Pa.  220,  242,  27  A  282.  36 
AmSR  43.  82  LRA  263.     (*)   "When 


there  is  an  additional  freight  ob- 
tained by  means  of  the  lower  charge, 
the  discrimination  Is  justified  both 
ait  common  law  and  under  the 
statutes."  Hoover  v.  Pennsylvania 
R  R.  Co.,  156  Pa.  220,  27  A  282,  36 
AmSR  48,  22  LRA  263  [quot  and  foil 
Louisville,  .etc.,  R  Co.  v.  Com.,  108 
Ky.  628,  657,  57  SW  508]. 

tbl  In  Alabama,  under  Code 
(1886)  I  1161.  which  prohibits  rail- 
road companies  from  making  any 
departure  from  their  published 
freight  rates  except  to  aid  In  the  de- 
velopment of  Industrial  enterprises 
in  the  state,  an  agreement  to  allow 
a  rebate  on  coal  shipped  to  a  miller, 
and  used  by  him  in  manufacturing 
corn  into  meal,  is  valid.  Louisville, 
etc.,  R.  Co.  v.  Fulgham,  91  Ala.  556, 
8  S  803. 

96.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co..  141  N.  C.  171,  53 
SB  823.  6  LRANS  225  [dlsappr  Louis- 
ville, etc.,  R.  Co.  v.  Com..  108  Ky.  628. 
57  SW  508,  22  KyL  328];  Hilton 
Lumber  Co.  v.  Atlantic  Coast  Line  R. 
Co.,  136  N.  C.  479,  48  SB  813,  1  Ann 
Cas  52. 

97.  Parsons  v.  Chicago,  etc.,  R. 
Co.,  167  U.  S.  447.  17  SCt  887,  42  L. 
ed.  231  [aff  63  Fed.  9031;  Chicago, 
etc.,  R  Co.  v.  Osborne,  52  Fed.  912, 
3  CCA  347.     See  also  infra  I  788. 

98.  Southern  R.  Co.  v.  Com.,  116 
Ky.  907,77  SW  207,  25  KyL  1078. 

[a]  What  la  a  through  shipment. 
— A  railroad  company  issued  a  bill  of 
lading  agreeing  to  transport  freight 
to  a  point  which  was  several  miles 
from  the  nearest  station  on  its  line. 
At  this  station  a  person  who  had  al- 
ways made  it  a  practice  to  carry 
freight  between  the  station  and  the 
point  to  which  the  goods  In  question 
were  consigned  took  charge  of  the 
goods,  and  carried  them  to  the  con- 
signee with  whom  he  had  a  special 
contract  as  to  the  price  to  be  charged 
for  carrying  such  goods.  Deducting 
this  price  from  the  through  rate 
charged  by  the  company,  the  remain- 
der was  less  than  the  local  rate  from 
the  point  of  shipment  to  the  station. 
It  •  was  held  that,  notwithstanding 
the  railroad  company  had  no  express 
contract  with  the  person  who  carried 
the  goods  from  the  railroad  station 
to  their  destination,  nevertheless  it 
was  a  through  shipment,  for  which 
the  railroad  company  was  entitled  to 
charge  a  sum  less  than  the  sum  of 
the  local  rates.  Southern  R.  Co.  v. 
Com.,  116  Ky.  907,  77  SW  207,  25 
KyL  1078. 

99.  State  Southern  R.  Co.  v.  Conw, 


116  Ky.  907,  77  SW  207.  25  KyL  1078. 
1.    Beasoaablanesa  of  rates  higher 

for  short  than  for  long  haul  see  su- 
pra |  654. 

«.  Act  Febr.  4.  1887  (24  U.  S.  St. 
at  L.  380  c  104  9  4). 

S.  Interstate  Commerce  Commn. 
r.  Cincinnati,  etc..  R  Co.,  66  Fed.  926; 
Bx  p.  Koehler,  31  Fed.  315,  12  Sawy. 
446. 

4.  Allen  v.  Oregon  R.,  etc.,  Co.,  98 
Fed.  16. 

B.  Detroit,  etc.,  R  Co.  v.  Inter- 
state Commerce  Commn.,  74  Fed.  808, 
21  CCA  108  taff  106  U.  S.  638.  17  SCt 
986,  42  L.  ed.  306].     See  infra  J  787. 

0.  Missouri  Pac.  R  Co.  v.  Texas, 
etc.,  R.  Co.,  31  Fed.  862. 

7.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  190  U.  S. 
273,  23  SCt  687,  47  L.  ed.  1047;  Louis- 
ville, etc.,  R  Co.  v.  Behlmer,  175  U. 
S.  648,  20  SCt  209,  44  L.  ed.  309  [aff 
71  Fed.  836];  Interstate  Commerce 
Commn.  v.  Alabama  Midland  R.  Co., 
168  U.  S.  144,  18  SOt  45,  42  L.  ed.  414; 
Texas,  etc.,  R.  Co.  vT  Interstate  Com- 
merce Commn.,  162  U.  S.  197,  16  SCt 
666,  40  L.  ed.  *940;  Interstate  Com- 
merce Commn.   v.   Southern   R   Co., 

117  Fed.  741  [aff  122  Fed.  800,  60  CCA 
540  (app  dlsm  195  U.  S.  639,  25  SCt 
790,  49  L.  ed.  356)];  Brewer  v.  Cen- 
tral of  Georgia  R.  Co.,  84  Fed.  258; 
Interstate  Commerce  Commn.  v. 
Louisville,  etc.,  R.  Co.,  73  Fed.  409; 
Interstate  Commerce  Commn.  v.  Cin- 
cinnati, etc.,  R.  Co..  66  Fed.  925,  948; 
Interstate  Commerce  Commn.  v.  Atch- 
ison, etc.,  R.  Co.,  50  Fed.  295  [app 
dlsm  149  U.  S.  264,  13  SCt  837,  37  L. 
ed.  727];  Missouri  Pac.  R.  Co.  v. 
Texas,  etc..  R.  Co.,  31  Fed.  862;  Bx  p. 
Koehler,  31  Fed.  315,  12  Sawy.  446; 
Cohn  v.  St.  Louis,  etc.,  R.  Co.,  151 
Mo.  A.  661,  133  SW  59. 

"It  has  been  settled  by  this  court 
that  competition  which  Is  control- 
ling on  traffic  and  rates  produces  in 
and  of  itself  the  dissimilarity  of  cir- 
cumstance and  condition  described 
In  the  statute,  and  that  where  this 
condition  exists  a  carrier  has  a  right 
of  his  own  motion  to  take  it  into 
view  In  fixing  rates  to  the  competi- 
tive point.  That  is  to  say,  that  the 
dissimilarity  of  circumstance  and 
condition  pointed  out  by  the  statute 
which  relieves  from  the  long  and 
short  haul  clause  arises  from  the 
command  of  the  statute  and  not  from 
the  assent  of  the  commission'  the 
law,  and  not  the  discretion  of  the 
commission,  determining  the  rights 
of  the  parties.  It  follows  that  the 
construction  affixed  by  the  oommis- 
Diqitized  by  VJVJVJV  IC 
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tion  which  is  real  and  substantial  and  exercises  po- 
tential influence  on  rates  to  a  particular  point  brings 
into  play  the  dissimilarity  of  circumstances  and  con- 
ditions provided  by  the  statute,  and  justifies  the 
lesser  charge 'to  the  more  distant  and  competitive 
point  than  to  the  nearer  and  noncompetitive  point.8 
The  legality  of  the  rate  is  not  destroyed  by  the 
mere  fact  that  incidentally  the  lesser  charge  to  the 
competitive  point  may  seemingly  give  a  preference 
to  that  point,  and  the  greater  rate  to  the  noncom- 
petitive point  may  apparently  engender  a  discrim- 
ination against  it.  It  is  well  settled  that  the  char- 
acter of  competition  which  will  justify  a  carrier  in 
charging  more  for  a  short  than  for  a  long  haul 
will  also  exempt  it  from  liability  under  the  section 
forbidding  the  giving  of  undue  preferences  or  advan- 
tages to  one  shipper  or  locality  over  other  shippers 
or  other  localities.10 

[$  786]     (c)     Character  of  Competition  Which 


Hay  Be  Considered.  In  respect  of  the  kind  of  com- 
petition to  be  considered,  the  meaning  of  the  law  is 
not  that  one  kind  of  competition  can  be  considered 
and  not  another  kind,  but  that  all  competition  can 
be  considered,  provided  it  possesses  the  attributes  of 
producing  a  substantial  and  material  effect  on  traffic 
and  rate  making.11  The  competition  to  be  consid- 
ered is  not  only  that  arising  by  water  transportation, 
but  also  includes  that  from  common  carriers  subject 
to  the  control  of  the  act  to  regulate  commerce.11 
The  fact  that  the  competition  did  not  originate  at 
the  initial  point  of  traffic  is  no  reason  why  it  should 
not  be  considered.1'  But  the  mere  fact  of  competi- 
tion, irrespective  of  its  character  or  extent,  does  not 
necessarily  relieve  the  carrier  from  the  restraint  of 
the  statute.14  The  right  of  the  carrier  to  take  com- 
petition into  consideration  in  fixing  rates  is  subject 
to  the  limitations  fixed  by  the  statute:  First,  that 
all  rates  shall  be  just  and  reasonable  and  that  no 


slon  td  the  statute  upon  which  its  en- 
tire action  was  predicated  was 
wrong.  Louisville,  etc.,  R.  Co.  v. 
Behlmer.  175  U.  S.  648,  664.  666.  20 
SCt  209,  44  L.  ed.  209;  Interstate 
Commerce  Commn.  v.  Alabama  Mid- 
land R.  Co.,  168  U.  S.  144.  164.  18  SCt 
46.  42  L.  ed.  414;  Texas,. etc..  R.  Co.  v. 
Interstate  Commerce  Commn.,  162  U. 
8.  197,  16  SCt  666,  40  L.  ed.  940." 
East  Tennessee,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn..  181  U.  S.  1, 
12,  21  SCt  616,  46  L.  ed.  719  [quot 
Interstate  Commerce  Commn.  v.  Cin- 
cinnati, etc,  R.  Co.,  •  124  Fed.  624, 
6291. 

"That  competition,  the  life  of  trade, 
cuts  an  important  figure  in  the  condi- 
tions and  circumstances  attendant 
upon  transportation  of  property  and 
passengers,  cannot  well  be  over- 
looked nor  denied.  Nor  can  It  well 
be  denied  that,  as  between  the  short 
and  long  haul,  competition  may  exist 
to  that  extent  that  what  would  other- 
wise be  similar  circumstances  and 
conditions  will  be  dissimilar  circum- 
stances and  conditions."  Missouri 
Pac.  R.  Co.  v.  Texas,  etc.,  R.  Co.,  31 
Fed.  862,  863  [quot  Interstate  Com- 
merce Commn.  v.  Cincinnati,  etc.,  R. 
Co.,  66  Fed.  926,  946]. 

8.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R  Co.,  190  U.  S. 
273,  23  SCt  687,  47  L.  ed.  1047;  Bast 
Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commn.,  181  U.  S.  1,  21 
SCt  516,  46  L.  ed.  719;  Interstate 
Commerce  Commn.  v.  Clyde  SS.  Co., 
181  U.  S.  29,  21  SCt  612,  45  L.  ed.  729; 
Interstate  Commerce  Commn.  v. 
Southern  R.  Co..  117  Fed.  741  [aff  122 


Fed.  800,  60  CCA  640  (app  dism  196 
U.  S.  639,  25  SCt  790,  49  L.  ed.  356)1; 
Allen  v.  Oregon  R.,  etc.,  Co.,  98  Fed. 


16;  Junod  v.  Chicago,  etc.,  R.  Co.,  47 
Fed.  290;  Cohn  v.  St.  Louis,  etc.,  R. 
Co.,  161  Mo.  A.  661,  133  SW  59, 
transf  from  Supreme  Court  131  SW 
881.  ' 

[a]  Applications  of  rale. — (1) 
Los  Angeles,  Cal.,  Is  a  competing 
point  In  certain  kinds  of  freight  be- 
tween several  transcontinental  rail- 
road lines,  direct  or  by  water,  via 
Vancouver  and  San  Francisco,  also  by 
ocean  freights;  and  a  through  rate  on 
the  same  kind  of  freight,  lower  than 
that  to  San  Bernardino,  an  interme- 
diate noncompetitive  point,  sixty 
miles  from  Los  Angeles,  on  one  of 
the  competing  rail  lines,  is  not  pro- 
hibited by  the  act,  since  the  circum- 
stances and  conditions  are  substan- 
tially dissimilar.  Interstate  Com- 
merce Commn.  v.  Atchison,  etc.,  R. 
Co.,  (C.  C.)  60  Fed.  295  [app  dism 
149  U.  S.  264,  13  SCt  837,  37  L.  ed. 
727].  (2)  The  charging  of  a  greater 
rate  for  a  shorter  than  for  a  longer 
haul  Is  not  prohibited  by  the  statute, 
where  the  rate  charged  for  the 
shorter  distance  Is  not  in  itself  un- 
reasonable, and  the  more  distant 
point  Is  a  commercial  center  and 
large  distributing  point  where  there 


exists  strong  competition  both  by 
land  and  by  water,  none  of  which 
conditions  are  present  at  the  other 
point,  since  such  differences  create  a 
dissimilarity  of  circumstances  and 
conditions  within  the  meaning  of  the 
statute.  Brewer  v.  Central  of  Geor- 
gia R.  Co.,  84  Fed.  268.  (3)  A  car- 
rier, on  shipments  from  New  Orleans 
to  San  Francisco,  charged  a  higher 
rate  on  goods  shipped  from  New 
Tork  via  New  Orleans  than  from 
Liverpool.  Ooods  shipped  from 
Liverpool  were  carried  to  New  Or- 
leans by  boat  and  were  delivered  to 
the  carrier  to  be  carried  to  San  Fran- 
cisco. Goods  shipped  from  New 
York  were  also  delivered  to  the  car- 
rier at  New  Orleans,  but'  a  higher 
rate  was  charged  by  the  carrier  from 
New  Orleans  to  San  Francisco  for 
the  New  York  shipments  than  for  the 
Liverpool  shipments.  The  carrier 
claimed  that  goods  from  Liverpool 
to  San  Francisco  could  be  carried 
by  water  route  and  other  railroads, 
and  that  If  It  did  not  make  the  spe- 
cial rate  for  such  shipments  it  would 
get  none  of  the  business.  Under  the 
circumstances,  the  carrier  had  the 
right  to  discriminate.  Texas,  etc.,  R. 
Co.  v.  Interstate  Commerce  Commn., 
162  U.  S.  197,  16  SCt  666,  40  L.  ed. 
940. 

4b]  s. lining  noncompetitive  local 
t  to  competitive  through  rate.— 
(1)  A  combination  rate  made  by  add- 
ing to  a  competitive  through  rate 
charged  between  a  point  of  shipment 
and  a  basing  point  a  noncompetitive 
local  rate  charged  between  such  bas- 
ing point  and  a  local  station  beyond  is 
not  violative  of  the  Interstate  Com- 
merce Act.  Interstate  Commerce 
Commn.  v.  Alabama  Midland  R.  Co., 
69  Fed.  227  [aff  74  Fed.  715,  21  CCA 
51  (aff  168  U.  S.  144,  18  SCt  45,  62 
L.  ed.  414)].  (2)  Freight  rates  from 
New  Orleans,  La.,  to  La  Grange,  Ga„ 
arrived  at  by  charging  the  through 
rate  to  Atlanta,  Ga.,  fixed  as  the  re- 
sult of  competition  at  that  point,  and 
adding  thereto  the  local  rate  back 
over  the  same  line  from  Atlanta  to 
La  Grange,  are  not  obnoxious  to  the 
prohibition  of  the  Interstate  Com- 
merce Act  (24  U.  S.  St.  at  L.  379), 
against  undue  discrimination  and  a 
greater  charge  for  a  shorter  than  for 
a  longer  haul  under  substantially 
similar  circumstances  and  conditions, 
because  stations  between  La  Grange 
and  Atlanta  to  which  the  same  rule 
is  applied  receive  tower  rates  from 
New  Orleans  than  from  La  Grange, 
where  the  La  Grange  rates,  If  based 
on  the  nearest  competitive  point 
south,  with  the  local  rate  from  such 
point  added,  would  be  still  higher. 
Interstate  Commerce  Commn.  v. 
Louisville,  etc.,  R.  Co.,  190  U.  S.  273. 
23  SCt  687.  47  L.  ed.  1047  [aff  108 
Fed.  988  mem].- 

9.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn.,  181  U. 
S.  1,  21  SCt  616.  45  L.  ed.  719. 


10.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  SCt  45,  42  L.  ed.  414  [aff  74 
Fed.  716,  21  CCA  51  h  Atchison,  etc., 
R.  Co.  v.  U.  S..  191  Fed.  866  [rev  on 
other  grounds  234  U.  S.  476,  34  SCt 
986.  58  L.  ed.  1408];  Interstate  Com- 
merce Commn.  v.  Nashville,  etc.,  R 
Co.,  124  Fed.  624;  Interstate  Com- 
merce Commn.  v.  Nashville,  etc..  R. 
Co.,  120  Fed.  934,  57  CCA  224  [app 
dism  195  U.  S.  638.  26  SCt  789,  49  L. 
ed.  356];  Interstate  Commerce 
Oommn.  v.  Western,  etc.,  R.  Co..  88 
Fed.  186  [aff  93  Fed.  83.  35  CCA  217 
(mod  181  U.  S.  29,  21  SCt  612.  45  L. 
ed.  729)1. 

[a]  Bui*  applied. — Conditions  are 
such  at  Norfolk  and  Richmond.  Va., 
by  reason  of  the  large  number  of 
carrying  lines,  both  rail  and  water, 
which  enter  such  places,  and  the  fact 
that  they  are  in  what  Is  known  as 
the  "trunk  line  territory,"  as  to  cre- 
ate a  very  active  competition  on 
shipments  from  the  west  and  to  jus- 
tify the  making  of  low  rates  on  such 
shipments;  and  the  fact  that  such 
low  rates  are  made  on  through  ship- 
ments from  Chicago,  St.  Louis,  and 
Blast  St.  Louis  by  a  material  reduc- 
tion from  local  tariff  rates  by  the 
connecting  lines  west  of  the  Ohio 
river,  while  substantially  the  local 
rates  are  charged  on  the  same  lines 
on  through  shipments  from  the  same 
points  to  Wilmington,  N.  O,  which  Is 
not  within  the  trunk  line  territory, 
but  In  the  southern  territory,  and  has 
fewer  lines  of  transportation  and 
less  active  competition  resulting  In 
higher  through  rates  to  the  latter 
place,  although  the  length  of  haul  Is 
substantially  the  same,  does  not 
operate  to  give  Norfolk  and  Rich- 
mond an  undue  or  unreasonable 
preference  or  advantage,  or  subject 
Wilmington  to  an  undue  or  unreason- 
able prejudice  or  disadvantage.  In 
violation  of  the  Interstate  Commerce 
Act  (24  U.  S.  St.  at  L.  |  380).  Inter- 
state Commerce  Commn.  v.  Cincin- 
nati, etc..  R.  Co..  124  Fed.  624. 

11.  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, 175  U.  S.  648,  670.  20  SCt  209, 
44  L.  ed.  309. 

13.  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer. 175  U.  S.  648,  20  SCt  209.  44  L 
ed.  309;  Interstate  Commerce  Commn. 
v.  Alabama,  etc.,  R.  Co..  168  U.  S.  144. 
18  SCt  45,  42  L.  ed.  414. 

[a]  Competition  between  rival 
railroads,  and  not  merely  between 
rail  and  water  carriers.  Is  a  factor  to 
be  considered  in  determining  the  sub- 
stantial similarity  or  dissimilarity  of 
circumstances  and  conditions  under 
the  fourth  section  of  the  Interstate 
Commerce  Law.  Brewer  v.  Central 
of  Georgia  R.  Co.,  84  Fed.  258. 

13.  Louisville,  etc.,  R.  Oo.  v.  'Behl- 
mer. 175  U.  S.  648.  20  SCt  209.  44  L 
ed.  309  [rev  83  Fed.  898.  28  CCA  229]. 

14.  Interstate  Commerce  Comma, 
v.  Alabama,  etc.,  R.  Co.,  168  tT.  8.  144, 
18  SCt  45,  42  L.  ed.  414. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 
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undue  discrimination  shall  be  brought  about)11  and 
second,  that  the  competition  relied  on  shall  not  be 
artificial  or  merely  conjectural,  but  material  and 
substantial,  thereby  operating  on  the  question  of 
traffic  and  rate  making.16  The  right  can  be  exer- 
cised only  with  due  regard  to  the  interest  of  the 
public,  after  giving  full  weight  to  the  benefits  to  be 
conferred  on  the  place  from  whence  the  traffic  moved 
as  well  as  the  benefits  to  be  derived  from  the  locality 
to  which  it  is  to  be  delivered.17 

[$  787]  (d)  Necessity  for  Obtaining  Permission 
from  Interstate  Commerce  Commission.  Prior  to  the 
amendment  of  the  Interstate  Commerce  Act  by  the 
act  of  June  18, 1910,  it  was  well  settled  that,  when 
the  circumstances  and  the  conditions  were  such  as 
to  justify  it,  the  carrier  could  charge  more  for  the 
short  than  for  the  long  haul,  without  first  obtain- 
ing leave  from  the  commission,18  and  it  could  do  so 
even  though  the  commission  had  made  an  order  for- 
bidding the  charge  in  the  particular  case.1*  In  so 
doing  the  carrier  judged  for  itself  on  peril  of  the 
consequences  j20  but,  when  its  action  was  challenged 
in  the  courts,  it  could  justify  itself  by  showing  a 
substantial  dissimilarity  of  circumstances  and  con- 
ditions within  the  meaning  of  the  act.*1  By  the 
amendment  mentioned  this  rule  is  changed,  and  the 
power  previously  lodged  in  the  carrier  is  withdrawn 
and  reposed  in  the  commission.21  Nevertheless  the 
right  of  carriers  to  seek  and  obtain  under  author- 
ized circumstances  the  sanction  of  the  commission 
to  charge  a  lower  rate  for  a  long  than  for  a 
short  haul  because  of  competition,  or  for  other  ade- 
quate reasons,  is  expressly  preserved;**  and  as  a 
correlative  the  authority  of  the  commission  to  grant 
on  request  the  right  sought  is  made  by  the  statute 
to  depend  on  the  facts  established  and  the  judgment 
of  that  body  in  the  exercise  of  a  sound  legal  discre- 
tion as  to  whether  the  request  should  be  granted 
t 

IS.  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, 175  XT.  S.  648,  20  SCt  108.  44  L. 
ed.  309  [rev  83  Fed.  898,  28  CCA  229]. 

18.  Interstate  Commerce  Commn. 
v.  Louisville,  etc.,  R.  Co.,  1(0  U.  S. 
2T3.  23  SOt  687,  47  L.  ed.  1047;  Bast 
Tennessee,  etc.,  R.  Co.  v.  Interstate 
Commerce  Commn.,  181  U.  8.  1,  21 
SCt  Sl«,  46  L.  ed.  719  [rev  99  Fed. 
52,  39  CCA  413  (aft  85  Fed.  107)1; 
Louisville,  etc.,  R.  Co.  v.  Behlmer,  175 
U.  S.  648,  20  SCt  209,  44  L.  ed.  309; 
Great  Northern  R.  Co.  v.  Loonan 
Lumber  Co.,  85  S.  D.  165,  125  NW 
(44. 

17.  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, 175  U-  8.  648,  674,  20  SOt  209, 
44  L.  ed.  309  [rev  83  Fed.  898,  28  CCA 
229]. 

18.  East  Tennessee,  etc.,  R.  Co.  v. 
Interstate  Commerce  Commn..  181  U. 
S.  1.  21  SCt  516,  45  L.  ed.  719  [rev 
99  Fed.  52.  39  CCA  413  (aft  85  Fed. 
107)];  Louisville,  etc.,  R.  Co.  v.  Behl- 
mer, 175  U.  S.  648,  20  SCt  209,  44  L. 
ed.  309  [aft  71  Fed.  835];  Interstate 
Commerce  Commn.  v.  Alabama  Mid- 
land R.  Co..  168  U.  S.  144,  18  SCt  45, 
42  L.  ed.  414;  Interstate  Commerce 
Commn.  v.  Cincinnati,  etc.,  R.  Co..  56 
Fed.  926;  Interstate  Commerce 
Commn.  v.  Atchison,  etc  R.  Co.,  50 
Fed.  295  [app  dism  149  U.  S.  264,  13 
SCt  837.  87  L.  ed.  727]. 

[a]  Beaton  for  rule.— "The  charg- 
ing or  receiving  the  greater  compen- 
sation for  the  shorter  than  for  the 
longer  haul  is  seen  to  be  forbidden 
only  when  both  are  under  substan- 
tially similar  circumstances  and  con- 
ditions; and,  therefore.  If  in  any  case 
the  carrier,  without  first  obtaining 
an  order  of  relief,  shall  depart  from 
the  general  rule,  Its  doing  so  will  not 
alone  convict  it  of  Illegality,  since  if 
the  circumstances  and  conditions  of 
the  two  hauls  are  dissimilar  the  stat- 
ute Is  not  violated.  .  .  .  Be- 
yond question  fche  carrier  must  judge 


compatibly  with  a  due  consideration  of  the  private 
and  public  interests  concerned,  and  in  view  of  the 
preference  and  discrimination  clauses  of  the  act.*4 

[J  788]  (e)  Lines  Maintaining  Joint  Tariff. 
Where  two  railroad  companies  owning  connecting 
lines  of  road  unite  in  a  joint  through  tariff,  they 
form  for  the  connected  roads  a  new  and  independent 
line,  and  the  through  tariff  on  the  joint  line  is  not 
the  standard  by  which  the  separate  tariff  of  either 
company  is  to  be  measured  in  determining  whether 
such  separate  tariff  violates  the  provision  which 
forbids  greater  compensation  for  a  short  than  for 
a  long  haul.26  The  portion  of  a  through  rate  re- 
ceived by  one  of  several  railroad  companies  operat- 
ing under  the  conditions  mentioned  for  transporting 
goods  as  interstate  commerce  may  be  less  than  its 
local  rate  without  a  violation  of  this  seetion.26  It  is 
not  to  be  understood,  however,  that,  when  two  com- 
panies by  .their  joint  tariff  make  a  new  and  inde- 
pendent line,  such  line  may  not  become  subject  to  the 
long  and  short  hanl  clause.  On  the  contrary,  where  a 
state  railroad  company  whose  road  lies  wholly  within 
the  limits  of  the  state  enters  into  the  carriage  of 
foreign  freight  by  agreeing  to  receive  the  goods  by 
virtue  of  foreign  through  bills  of  lading  and  to  par- 
ticipate in  through  rates  and  charges,  it  thereby  be- 
comes a  part  of  a  continuous  line,  not  made  by  a 
consolidation  with  the  foreign  companies,  but  by  an 
arrangement  for  the  continuous  carriage  or  shipment 
from  one  state  fo  another,  and  thus  becomes  amen- 
able to  the  long  and  short  haul  clause  of  the  Inter- 
state Commerce  Act.28 

[r789]  (2)  Under  State  Legislation.  In  a  num- 
ber of  states  provisions  similar  to  those  of  the  In*- 
terstate  Commerce  Act  are  found  in  the  constitu- 
tions or  statutes.  The  validity  of  such  provisions 
has  been  upheld  ;**  and  they  have  been  held  to  apply 
to  -a  charge  of  more  for  a  short  than  a  long  haul, 


for  itself  what  are  the  'substantially 
similar  circumstances  and  condi- 
tions' which  preclude  the  special 
rate,  rebate,  or  drawback,  which  Is 
made  unlawful  by  the  second  section, 
since  no  tribunal  Is  empowered  to 
judge  for  It  until  after  the  carrier 
has  acted,  and  then  only  for  the  pur- 
pose of  determining  whether  Its  ac- 
tion constitutes  a  violation  of  law." 
In  re  Louisville,  etc.,  R.  Co.,  1  Int. 
Com.  Commn.  31,  57,  59  [quot  with 
appr  Interstate  Commerce  Commn.  v. 
Alabama  Midland  R.  Co.,  168  V.  B. 
144,  163,  18  SCt  45,  42  L.  «d.  414]. 

19.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144.  18  SCt  45.  42  L.  ed.  414;  Brewer 
v.  Central  of  Georgia  R.  Co.,  84  Fed. 
258. 

80.  Interstate  Commerce  Commn. 
v.  Alabama  Midland  R.  Co.,  168  U.  S. 
144,  18  SOt  45,  42  L.  ed.-  414. 

81.  Detroit,  etc.,  R.  Co.  v.  Inter- 
state Commeroe  Commn.,  74  Fed.  803, 
21  CCA  103. 

92.  U.  S.  v.  Atchison,  etc.,  R.  Co., 
234  U.  S.  476.  485,  34  SCt  986,  58  L. 
ed.  1468  (where  the  court  said:  "The 
situation  under  the  amendment  is 
this:  Power  In  the  carrier  primarily 
to  meet  competitive  conditions  in  any 
point  of  view  by  charging  a  leaser 
rate  for  a  longer  than  ror  a  shorter 
haul  has  ceased  to  exist  because  to 
do  so.  In  the  absence  of  some  au- 
thority, would  not  only  be  Inimical 
to  the  provision  of  the  fourth  sec- 
tion but  would  be  in  conflict  with  the 
preference  and  discrimination  clauses 
of  the  second  and  third  sections"). 

S3.  U.  S.  v.  Atchison,  etc.,  R.  Co., 
234  U.  8.   476,   34   SCt  986,   58  L.  ed. 


1408. 

34V    U.  i 
234  U.  S. 


3.  v. 

476, 
1408. 

25.     Chicago 
borne,   52   Fed. 


Atchison,  etc..  R.  Co., 
84  SCt  986,  68  L.  ed. 

etc,    R.    Co.    v.    Oe- 
912,   3   CCA  347    [rev 


48  Fed.  49]. 

98.  Parsons  v.  Chicago,  etc.,  R. 
Co.,  167  U.  S.  447,  17  SCt  887,  42  L. 
ed.  281  raff  68  Fed.  903];  Allen  v. 
Oregon  R.,  etc.,  Co.,  98  Fed.  18;  Chi- 
cago, etc.,  R.  Co.  v.  Osborne,  62  Fed. 
912,  8  CCA  347  [rev  48  Fed.  49].  And 
see  Infra  {  1016. 

[a]  As  illustrative  of  Oils  propo- 
sition, it  was  said  by  Mr.  Justice 
Brewer:  "On  the  defendant's  road, 
the  distance  from  Turner  to  Chicago 
is  30  miles;  on  the  Lake  Shore  line, 
from  Chicago  to  Cleveland  It  Is  two 
or  three  hundred  miles.  The  defend- 
ant company  may  charge  15  cents  for 
transporting  grain  the  30  miles  from 
Turner  to  Chicago,  providing  that  be 
in  fact  only  a  reasonable  charge  for 
the  service,  although  the  Lake  Shore 
Company  charges  no  more  for  trans- 

fiortlng  it  from  Chicago  to  Cleve- 
and;  and  the  fact  that  the  rate  on 
each  line  Is  15  cents  for  the  distance 
named  will  not  prevent  the  two  com- 
panies from  making  a  joint  tariff  for 
f  train  shipped  from  Turner  to  Cleve- 
and  of  12  cents:  less  than  the  local 
tariff  of  either."  Chicago,  etc.,  R. 
Co.  v.  Osborne,  62  Fed.  912,  914,  8 
CCA  347. 

37.  Chicago,  etc.,  R.  Co.  v,  Os- 
borne, 52  Fed.  912,  3  CCA  347. 

28.  Cincinnati,  etc,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  162  TJ.  S. 
184,  16  SCt  700,  40  L.  ed.  935  [aft  9 
CCA  689  mem  (rev  56  Fed.  925)]. 
See  also  Junod  v.  Chicago,  etc.,  R. 
Co.,  47  Fed.  290. 

39.  California  Adjustment  Co.  v. 
Southern  Pac.  Co.,  226  Fed.  349;  Ex 
p.  Koehler,  23  Fed.  529;  Illinois  Cent. 
R.  Oo.  v.  Com.,  63  SW  448,  28  KyL 
544  (holding  that  Const.  |  218,  and  St. 
i  820,  prohibiting  a  common  carrier 
charging  more  for  a  short  haul  than 
for  a  long  haul,  where  the  shorter 
distance  is  included  In  the  longer. 
distanoA  are. not  in  conflict  with  the 
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although  the  carrier  does  not  actually  carry  any 
freight  the  greater  distance.30  In  construing  these 
provisions,  it  is  generally  held  that  honest  and  sub- 
stantial competition  of  rival  carriers  will  justify  a 
charge  of  a  less  amount  for  a  long  than  for  a  short 
haul,  at  least  where  permission  is  obtained  from 
the  state  commission.82  As  regards  the  character  of. 
the  competition,  water  competition  as  well  as  that 
of  rival  railway  companies  may  be  considered.81 
These  provisions  apply  where  the  transportation  is 
over  the  same  road,  but  not  where  the  two  hauls  are 
over  different  lines  operated  by  different  corpora- 
tions, although  both  have  common  offices;3*  and 
where  the  prohibition  is  limited  to  cases  where  the 
short  is  included  in  the  long  haul,  it  does  not  apply 
where  the  long  haul  is  on  the  main  line  and  the 
short  haul  is  partly  on  a  branch  line.85  But  the 
prohibition  is  not  limited  to  cases  where  the  freight 
is  being  transported  between  the  same  points.88 

[$  790]  (3)  Under  Legislation  in  Canada.  Un- 
der the  Canadian  Railway  Act,  charging  more  for  a 
short  haul  than  for  a  long  haul  is  justified  by  com- 
petition,87 as  is  the  case  under  legislation  of  the 
various  states  in  the  United  States.*8  and  under  the 
Federal  Interstate  Commerce  Act. 

[$  791]  e.  Rebates— (1)  At  Common  Law.40 
As  already  shown,  there  are  a  limited  number  of  de- 
cisions which  take  the  view  that  a  common  carrier 
is  not  bound  to  treat  all  shippers  equally  in  the 
matter  of  rates  charged  for  transportation;  that 
there  is  nothing  in  the  common  law  to  hinder  a  car- 
rier from  transporting  freight  for  favored  individu- 
als at  an!  unreasonable  rate  or  even  free  of  charge; 
and  that  all  that  the  common  law  required  was  that 
the  carrier  should  not  charge  other  shippers  more 
than  was  reasonable.41  But  it  was  also  shown  that 
the  weight  of  authority  is  decidedly  against  this 
doctrine,  the  view  being  taken  that  at  common  law 
the  carrier  is  bound  to  carry  at  an  equal  rate  for 


all  customers  for  substantially  similar  services  and 
under  substantially  similar  conditions.48  In  juris- 
dictions where  the  first  of  these  views  prevails,  in 
the  absence  of  statute  providing  otherwise,  the 
giving  of  a  rebate  to  a  shipper  by  a  carrier  is  not 
unlawful,  as  long  as  the  charges  against  other  ship- 
pers are  not  unreasonable  and  in  no  way  increased 
by  the  rebate  given  to  the  favored  shipper.48  In 
jurisdictions  where  the  majority  view  prevails,  a 
rebate  allowed  by  a  carrier  on  the  regular  tariff  of 
rates  to  one  shipper  is  an  unjust  discrimination,  at 
common  law,  against  others  shipping  the  same  class 
of  goods  under  the  same  conditions  at  the  regular 
rate  without  rebate.44  But  even  where  this  view 
prevails,  the  giving  of  a  rebate  to  a  shipper  is  not 
necessarily  illegal,  as  the  services  may  not  be  sub- 
stantially similar,  or  rendered  under  substantially 
similar  conditions.  In  other  words,  the  giving  of  a 
rebate,  to  be  illegal,  must  be  an  unfair  and  unjust 
discrimination  in  favor  of  the  shipper  against  the 
general  public45     - 

[$  792]  (2)  Under  Federal  Legislation.48  The 
Interstate  Commerce  Act,  with  its  amendments,  in 
addition  to  dealing  generally  with  the  subject  of  dis- 
crimination, contains  specific  provisions  in  respect 
to  giving  rebates.  Under  the  Interstate  Commerce 
Act,  a  carrier  is  guilty  of  unjust  discrimination 
which  is  unlawful,  if,  by  any  rebate  or  other  device, 
it  charges  one  person  less  for  any  service  rendered 
in  the  transportation  of  property  than  it  does  an- 
other for  a  like  service,  and  the  Elkins  Act  makes 
it  an  offense  for  any  person  or  corporation  to  give 
or  receive  any  rebate,  concession,  or  discrimination 
in  respect  to  the  transportation  of  property  in  inter- 
state commerce,  whereby  any  such  property  shall  be 
transported  at  a  rate  less  than  that  named  in  the 
published  tariff,  or  whereby  any  other  advantage  is 
given  or  discrimination  is  practiced.47  It  is  further 
provided  that,  if  the  owner  of  property  directly  or 


constitution  of  the  United  States  or 
any  act  of  congress). 

[a]  For  construction  of  Illinois 
sta.tn.tw  relating*  to  Ions;  and  short 
hauls  as  applied  to  Interstate  trans- 

fortation  before  the  passage  of  the 
nterstate  Commerce  Act  see  Wabash, 
etc.,  R.  Co.  v.  People,  105  111.  236. 

30.  Oohn  v.  St.  Louis,  etc.,  R.  Co., 
181  Mo.  30.  79  SW  961  (where  it  was 
said  that,. if  defendant  published  and 
held  out  to  the  public  that  certain 
rates  announced  would  be  charged 
for  the  transportation  of  merchan- 
dise, the  carrier  would  be  considered 
as  having-  charged  such  rates);  Sea- 
well  v.  Kansas  City,  etc.,  R.  Co.,  119 
Mo.  222.  24  SW  1002. 

31.  Ex  p.  Koehler,  23  Fed.  629, 
633  (construing  Oregon  statute.  In 
this  case  It  was  said:  "It  is  not  the 
fault  of  the  railway  that  the  shipper 
who  does  business  at  a  competing 
point  has  the  advantage  of  him  [a 
shipper  at  a  noncompetlng  point]. 
It  Is  a  natural  advantage  which  he 
must  submit  to");  Cohn  v.  St.  Louis, 
etc.,  R.  Co.,  161  Mo.  A.  661,  133  SW 
69. 

33.  Hutchison  v.  Louisville,  etc., 
R.  Co.,  108  Ky.  616,  57  SW  251,  22 
KyL  361. 

[a]  Zn  Kentucky  under  a  con- 
stitutional provision  making  It  un- 
lawful for  any  common  carrier  to 
charge  any  greater  compensation  in 
the  aggregate  for  transportation  "of 

froperty  of  like  kind,  under  substan- 
la'lly  similar  circumstances  and  con- 
ditions, for  a  shorter  than  for  a 
longer  distance  over  the  same  line, 
in  the  same  direction,  the  shorter 
being  included  within  the  longer  dis- 
tance," the  fact  that  competition 
exists  at  the  point  to  which  the 
short  haul  Is  made  does  not  lustlfy 
the  carrier  In  charging  more  for  the 


short  haul  than  for  the  long  haul 
without  permission  of  the  railroad 
commission.  Hutchison  v.  Louisville, 
etc.,  R.  Co..  108  Ky.  615,  618.  57  SW 
261,  22  KyL  361.,  And  see  infra 
|  1015. 

33.  Cohn  v.  St.  Louis,  etc.,  R.  Co., 
151  Mo.  A.  661,  133  SW  69  (holding 
that  this  is  so,  although  a  steamboat 
carrier  does  not  deliver  the  freight  to 
the  consignee,  but  the  freight  must 
be  hauled  in  wagons  from  the  river 
several    miles   away). 

[a]  Ball  and  water  route*.— 
Where  the  road  of  such  corporation 
forms  a  part  of  a  line  of  transporta- 
tion consisting  largely  of  water  car- 
riage between  two  principal  points, 
the  rate  may  be  made  so  as  to  enable 
it  to  compete  with  another  road  that 
constitutes  a  part  of  another  line  of 
water  and  railway  transportation  be- 
tween the  same  points.  Ex  p.  Koeh- 
ler.  26   Fed.   73. 

34.  Darlington  Lumber  Co.  v. 
Missouri  Pac.  R.  Co.,  243  Mo.  224,  147 
SW  1062. 

35.  Louisville,     etc.,     R.     Co.     v. 
""       961,    63    SW    30,    23 


Kute- 


Coast 

7  Can 


Walker.   110  Ky. 
KyL  463. 

30.  Texas,  etc.,  R.  Co.  v. 
man,  79  Tex.  465,  14  SW  693. 

37.  British  Columbia  Pac. 
Cities  v.  Canadian  Pac.  R.  Co. 
RCas  125. 

33.     See  supra  f  789. 

39.  See  supra  51  784-788. 

40.  See  also  Infra  §  796. 
Criminal    liability    of   carrier   and 

shipper  for  giving'  or  accepting  re- 
bates see  infra  19  1016,  1028. 

41.  See  supra  8  775. 
43.     See  supra  5  775. 

43.  Ex  p.  Benson,  18  S.  C.  38.  44 
AmR  664.  See  also  Bibber-White 
Co.  v.  White  River  Valley  Electric  R. 
Co..  175  Fed.  470  (which  perhaps  sus- 


tains this  view,  although  the  opinion 
Is  too  meager  to  be  sure). 

44.  Cook  v.  Chicago,  etc,  R.  Co.. 
81  Iowa  551,  46  NW  1080,  25  AmSR 
512.  9  LRA   764. 

46.  State  v.  Illinois  Cent.  R.  Co.. 
246  III.  188,  92  NE  814;  Cleveland, 
etc..  R.  Co.  v.  Closser.  126  Ind.  148. 
26  NE  159,  22  AmSR  593.  9  LRA  754; 
Root  v.  Long'  Island  R.  Co.,  114  N. 
T.  300,  21  NE  403,  11  AmSR  643.  4 
LRA  331  (where  a  contract  was  made 
between  A  and  a  railroad  company, 
where  the  former  agreed  to  build,  on 
the  latter'e  lands,  a  dock,  of  pre- 
scribed character  and  size,  each  to 
use  portions  of  it  when  constructed. 
In  consideration,  the  company  agreed 
to  transport  coal  for  A  at  a  specified 
rebate  from  the  usual  rates.  It  also 
agreed  to  provide  him  with  certain 
coal  yards  and  offices  for  a  term  of 
years,  after  which  the  Improvements 
were  to  be  appraised,  and  the  value 
paid  to  A.  It  was  held  that  It  could 
not  be  said,  as  matter  of  law,  that 
the  contract  was  void  for  unjust  dis- 
crimination among  shippers;  whether 
in  the  particular  case  such  'discrimi- 
nation was  made  being  a  question  of 
fact). . 

46.  Criminal  prosecutions  for  ejtv- 
lnr  rebates  see  Infra  I  1017. 

47.  Act  Febr.  4,  1887  (24  U.  S.  St. 
at  L.  379  c  104  I  2);  Act  Febr.  19. 
1903   (32  U.  S.  St.  at  L.  847  c  708). 

[a]  Construction  of  tariff  provi- 
sion.— The  words  "actual  cost  of  the 
same"  In  the  following  tariff  provi- 
sion: "When  cars  furnished  by  car- 
riers named  below  for  grain  or  other 
loading  require  repairing  In  order  to 
insure  against  leakage  In  transit,  and 
material  necessary  for  this  repair  Is 
furnished  by  the  shipper,  the  carrier 
will  pay  the  actual  cost  of  the  same, 
but  not  to  exceed  80  cents  per  car," 


For  later  oases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page 
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indirectly  renders  any  service  connected  with  the 
transportation,  or  furnishes  any  instrumentality 
used  therein,  the  charge  and  allowance  therefor 
shall  be  no  more  than  is  just  and  reasonable,  and 
the  commission  may,  after  hearing,  determine  what 
is  a  reasonable  charge  as  the  maximum  to  be  paid 
by  the  carrier  for  the  service  so  rendered  or  for 
the  use  of  the  instrumentality  so  furnished,  and 
may  fix  the  same  by  an  appropriate  order.48  The 
phrase  "connected  with,"  as  used  in  this  statute,  is 
a  synonym  of  a  "part  of  it,"  and  does  not  mean 
something  in  addition  to  transportation  that  touches 
or  is  attached  to  transportation.48  Carriers  subject 
to  this  act  are  also  required  to  file  with  the  inter- 
state commerce  commission,  and  to  print  and  keep 
open  for  public  inspection,  schedules  showing  all 
rates,  fares,  and  charges,  and  stating  all  privileges 
or  facilities  granted  or  allowed  and  all  rules  or 
regulations  affecting  such  rates,  fares,  and  charges.*0 


These  several  provisions  are  violated  by  any  form 
of  transaction,  arrangement,  or  device  which  pro- 
duces the  prohibited  result.81  The  word  "rebate," 
as  found  in  the  Interstate  Commerce  Act,  is  used 
in  an  offensive  sense,  and  refers  only  to  such  dis- 
count, deduction,  or  drawback  as  is  the  basis  of  a 
discrimination  in  favor  of  a  particular  person  and 
against  other  persons  in  a  like  situation,  and  de- 
stroys that  equality  of- treatment  in  rates  to  which 
the  public  is  entitled  and  which  it  is  the  purpose  of 
the  law  to  enforce;  an  undiscriminatory  rebate  is 
not  a  criminal  offense,  nor  is  it  in  any  way  pro- 
hibited.92 An  allowance  made  to  all  shippers  alike, 
which  is  not  a  concession  from  the  published  sched- 
ules but  in  strict  accordance  therewith,  and  which 
is  not  discriminatory  or  preferential  in  its  char- 
acter, is  not  a  rebate  offensive  either  to  the  common 
law  or  to  the  statute.™ 

[4  793]     (3)    Under  State  Legislation.    Statutes 


Include  the  coat  of  the  material  and 
labor  necessary  to  be  paid,  but  do  not 
Include  the  cost  of  Inspecting;  or 
cleaning  cars  or  the  coat  of  attach- 
ing grain  doors.  Rock  Milling,  etc., 
Co.  v.  Atchison,  etc.,  R.  Co.,  (Kan.) 
154  F  254. 

48.  Int.  Cora.  Act  i  15  (24  U.  S. 
St.  at  L.  384  c  104  I  15),  as  amended 
by  the  act  of  June  18,  1910  (36  U.  8. 
St.  at  U   551  c  209   |   12). 

49.  New  York  Cent.,  etc..  R.  Co.  v. 
General  Electric  Co.,  83  Misc.  529,  149 
NYS  322  [rev  on  other  grounds  197 
App.  Dlv.   726.  153   NTS   4781. 

50.  U.  S.  Comp.  St.   (1913)   i   8669. 

51.  See  cases  infra  this  note. 

[a]  Bui*  appttedL— (1)  Under  the 
provision  requiring  carriers  to  file 
ind  publish  schedules  of  rates,  fares, 
etc.,  a  carrier  cannot  pay  a  shipper 
for  the  shipper's  services  in  the 
wharfage  and  handling  of  goods,  un- 
less the  charges  therefor  are  speci- 
fied in  a  duly  published  schedule  or 
tariff.  Southern  Cotton  Oil  Co.  v. 
Central  of  Georgia  R.  Co.,  228  Fed. 
MS,  142  CCA  627.  (2)  In  an  action 
against  a  carrier  for  the  expense  ln- 
i  curred  by  a  shipper  in  furnishing 
grain  doors  to  box  cars,  plaintiff  can- 
not prevail  by  showing  merely  the 
total  cost  of  all  the  doors  he  had 
furnished,  Including  an  unascertained 
number  df  items  for  which  no  charge 
could  be  made  because  they  accrued 
In  lnterestate  shipments,  after  the 
Interstate  commerce  commission  had 
forbidden  the  reimbursement  of  such 
expenses  unless  provided  for  in  the 
tariff,  and  before  any  tariff  provision 
had  been  made  In  that  regard. 
Stockton  El,  etc.,  Assoc,  v.  Missouri 
Pat  R.  Co..  (Kan.)  154  P  1126.  (3) 
A  contract  giving  tt  shipper  a  salary 
for  shipping  his  own  freight  violates 
the  statute.  U.  8.  V.  Lehigh  Valley 
R.  Co  228  Fed.  685  (where  it  was 
said  that  this  was  as  -much  within 
the  prohibition  of  the  statute  as  If 
a  commission  were  paid  him  for  do- 
ing the  same  thing).  (4)  A  contract 
by  jrhich  an  Interstate  railroad  com- 
pany agreed  to  pay  an  elevator  com- 
pany a  certain  amount  for  grain 
originating  on  Its  line  and  passing- 
through  the  elevator,  not  allowed  to 
all  elevators  nor  covered .  by  a  filed 
and  published  rate  schedule  is  void. 
Elwood  Grain  Co.  v.  St.  Joseph,  etc., 
R.  Co..  202  Fed.  846,  121  CC  153.  (6) 
The  statute  is  violated  by  a  contract 
between  a  packing  house  Arm  and  a 
stockyard  company,  by  which  the 
company  agreed  to  pay  a  bonus  to  the 
packers  if  they  would  erect  their 
new  plant  adjacent  to  the  stockyard 
instead    of   in    another   city   as   pro- 

Sosed,  and  would  operate  the  plant, 
uy  only  such  stock  as  moved 
through  such  stockyards,  and  pay 
regular  eharges  on  live  stock  not  so 
bought  as  If  the  same  had  moved  to 
the  stockyards.  U.  S.  v.  Union  Stock 
Yard,  etc..  Co.,  226  U.  8.  286,  308,  33 
SCt  83,  57  L.  ed.  226  [mod  192  Fed. 
130]  (where  the  court  said:  "Any 
other  company  with  which  It  has 
[10CJ.-S2] 


made  no  contract  will  be  compelled 
to  pay  the  full  charge  for  the  serv- 
ices rendered  without  any  rebate  or 
concession.  Another  company  might 
have  a  contract  for  a  larger  or 
smaller  bonus,  and  thereby  receive 
different  treatment.  Certainly  as  to 
the  company  which  receives  no  such 
bonus  there  has  been  an  undue  ad- 
vantage given  to  and  an  unlawful 
discrimination  practiced  in  favor  of" 
the  party  with  whom  the  contract 
was  made).  (6)  A  contract  between 
a  railroad  company  and  a  shipper, 
whereby  the  shipper  agreed  to  build 
a  hoist  at  a  station,  and  the  company 
agreed  to  haul  its  ties  at  a  less  rate 
than  that  charged  other  shippers 
and  to  return  ten  per  cent  of  the 
amount  so  received  to  apply  on  the 
cost  of  the  hoist  until  entirely  paid 
for,  when  it  was  to  become  the 
property  of  the  railroad  company, 
the  hoist  to  be  used  only  by  the 
shipper  until  so  paid  for,  is  Illegal 
and  not  enforceable.  Chesapeake, 
etc.,  R.  Co.  v.  Standard  Lumber  Co., 
174  Fed.  107.  98  CCA  81.  (7)  A 
railroad  company  may  not  refuse  to 
pay  the  owner  of  an  elevator  located 
on  another  railroad  compensation  for 
elevating  grain  similar  to  that  paid 
to  owners  of  elevators  located  on 
its  own  road,  on  account  of  failure 
to  return  cars  within  an  arbitrary 
and  unreasonable  time  fixed  by  it. 
Union  Pac.  R.  Co.  v.  Updike  Grain 
Co.,  222  U.  8.  216,  220,  82  SCt  39. 
56  L.  ed.  171  [a»  178  Fed.  223,  101 
CCA  683]  (where  the  court  said: 
"The  carrier  cannot  pay  one  shipper 
for  transportation  service  and  en- 
force an  arbitrary  rule  which  de- 
prives another  of  compensation  for 
similar  service.  To  receive  the  bene- 
fit of  such  work  by  one  elevator  with- 
out making  compensation  therefor 
would,  In  effect,  be  the  Involuntary 
payment  by  such  elevator  of  a  re- 
bate to  the  railroad  company,  for  it 
would  enable  the  railroad  to  receive 
more  net  freight  on  its  grain  than 
was  received  from  Its  competitor 
located  on  the  railroad's  tracks. 
This  cannot  be  directly  done,  nor  in- 
directly by  means  of  regulation"). 
(8)  Where  a  railroad  company,  In 
order  to  obtain  shipments  from  one 
so  located  as  to  require  no*  cartage 
when  he  ships  by  another  road, 
makes  him  a  rebate  to  cover  the  cost 
of  cartage,  but  makes  no  such  rebate 
to  other  shippers  who  require  cart- 
age by  whichever  road  they  may 
ship,  it  is  guilty  of  unjust  discrim- 
ination, under  S  2  of  the  Interstate 
Commerce  Act.  Wight  v.  U.  S.,  167 
U.  S.  512.  17  SCt  822.  42  L,.  ed.  258. 
And  see  American  Sugar  Refining 
Co.  v.  Delaware,  etc.,  R.  Co.,  200 
Fed.  662,  656  (holding  that  cartage 
of  sugar  from  refinery  to  cars  did 
not  constitute  "transportation"  nor 
"a  service  connected  with"  transpor- 
tation within  (  15,  for  which  the 
carrier  was  justified  in  making  an 
allowance,  and  that  such  allowance 
constituted  an  Illegal  rebate.     "The 


draying  service  here  rendered  Is 
normally  one  that  falls  upon  the 
shipper,  and  not  the  carrier,  and 
could  not  be  exacted  from  the  latter. 
...  It  is  clear  that,  as  the  act 
casts   upon   the   carrier   the   duty   to 

Serform,  upon  request,  what  it  de- 
nes as  transportation,  any  services 
which  could  not  be 'exacted  from  the 
carrier  would  not  come  within  the 
meaning  of  'transportation'  thus  de- 
fined, even  though  rendered  by  the 
shipper"). 

88.  American  Sugar  Refining  Co. 
v.  Delaware,  etc.,  R.  Co.,  207  Fed.  733, 
126  CCA  261. 

53.  American  Sugar  Refining  Co. 
v.  Delaware,  etc.,  R.  Co.,  207  Fed. 
733,  126  CCA  251.  And  see  cases 
infra  this  note. 

[a]  Bui*  applied-— (1)  The  provi- 
sions of  the  statute  are  not  violated 
by  a  contract  between  a  railway  com- 
pany and  shipper  whereby  the  latter 
was  allowed  five  cents  a  bushel 
for  hauling  his  wheat  to  the  station, 
across  a  lake  which  was  frozen  over, 
it  appearing  that  the  allowance  was 
reasonable  and  represented  the 
amount  apparently  charged  for  trans- 

Korting  grain  by  barges.  Knapp  v. 
[lnneapolls,  etc.,  R.  Co.,  (N.  D.) 
156  NW  1019.  (2)  A  contract  by  a 
carrier  to  pay  a  shipper  twenty 
cents  a  ton  for  the  services  of  the 
shipper  in  "spotting  cars"  on  Its  own 
track,  so  that  they  can  be  unloaded, 
is  not  illegal,  In  the  absence  of  any- 
thing to  show  that  the  services  per- 
formed by  the  shipper  are  not  worth 
the  agreed  price.  New  York  Cent., 
etc.,  R.  Co.  v.  General  Electric  Co., 
167  App.  Dlv.  726,  153  NTS  478  [rev 
83  Misc.  629,  146  NTS  322]  (It  being 
the  duty  of  the  carrier  to  place  each 
car  so  that  It-  can  be  unloaded). 
(3)  An  agreement  of  the  agent  of  a 
railroad  company  transporting  goods 
for   plaintiff,  on    discovery   that   the 

foods  are  in  a  defeotlve  condition,  on 
ellvery,  to  reimburse  plaintiff  for 
damages  suffered  by  reason  of  de- 
terioration of  the  goods,  is  not  an 
agreement  for  a  rebate.  Missouri, 
etc.,  R.  Co.  v.  Want,  (Tex.  Civ.  A.) 
179  SW  903.  (4)  Contracts  made 
by  railroad  companies  for  the  ex- 
penses of  elevating  grain  at  points 
of  transshipment,  at  rates  not  ex- 
ceeding those  fixed  by  the  commis- 
sion as  reasonable,  are  not  rebates 
when  paid  to  owners  of  elevators 
on  their  own  grain,  although  such 
owners  perferm  services  other  than 
those  paid  for  at  the  same  time, 
to  their  own  advantage.  Interstate 
Commerce  Commn.  v.  Dlffenbaugh, 
£22  U.  S.  42,  46,  32  SCt  22,  66  L. 
ed.  83  [mod  and  aft  176  Fed.  409] 
(where  the  court  said:  "The  act 
of  Congress  in  terms  contemplates 
that  If  the  carrier  receives  serv- 
ices from  an  owner  of  property 
transported,  or  uses  instrumentalities 
furnished  by  the  latter,  he  shall  pay 
for  them.  That  Is  taken  for  granted 
In  t  15;  the  only  restriction  being 
that  he  shall  pay  no  more  than 
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exist  in  the  several  states  under  which  the  giving 
of  a  rebate  to  a  shipper  on  the  regular  rate  paid 
by  other  shippers  for  like  services  under  similar 
circumstances  is  illegal.94  But  as  at  common  law, 
the  giving  of  a  rebate  to  a  shipper  is  not  necessarily 
illegal,  since  the  services  may  not  be  substantially 
similar  or  rendered  under  substantially  similar  con- 
ditions.68 

[§  794]  (4)  Under  Canadian  Legislation.  Un- 
der the  Quebec  Railway  Act  prohibiting  the  grant 
of  undue  advantage,  privilege,  or  monoply  to  a  per- 
son, or  class  of  persons,  in  relation1  to  tolls,  an 
s  agreement  by  which  a  railway  company  undertakes 
to  grant  a  rebate  on  shipments  of  carload  lots  of 
goods,  made  by  the  manufacturer  who  engaged  to 
bear  the  cost  of  loading  and  unloading  his  freight, 
is  not  unlawful  unless  shown  to  be  an  artifice  to 
secure  unjust  discrimination.6* 


[$  795]  f.  Franks.  The  giving  of  free  trans- 
portation of  personal  packages  to  officers,  employees, 
and  members  of  their  families,  and  to  the  officers 
of  other  transportation  companies  and  members  of 
their  families,  in  exchange  for  passes  issued  by 
the  latter  to  the  officers  of  the  express  companies, 
is  in  violation  of  the  Hepburn  Law,  which  forbids 
all  transportation  of  property  at  less  than  the  pub- 
lished rates,  and  the  giving  or  receiving  of  any  eon- 
cession,  rebate,  or  discrimination  in  respect  to  the 
transmission  of  any  property  in  interstate  or  foreign 
commerce." 

[$796]  g.  Milling  in  Transit  The  stopping  of 
a  commodity  in  transit  for  the  purpose  of  subjecting 
it  to  treatment  and  then  to  further  transportation 
in  its  altered  state  is  termed  "milling  in  transit.  "M 
The  object  of  the  practice  is  to  escape  a  local  rate 
to  and  from  the  point  of  treatment,  and  to  secure  a 


reasonable,  and  the  only  permissive 
element  being  that  the  Commission 
may  determine  the  maximum  in  case 
there  is  complaint  (or  now,  upon  its 
own  motion.  Act  of  June  18.  1910, 
c.  309.  |  12,  36  Stat.  539,  651).  As 
the  carrier  Is  required  to  furnish 
this  part  of  the  transportation  upon 
request  he  could  not  be  required  to 
do  It  at  his  own  expense,  and  there 
is  nothing  to  prevent  his  hiring;  the 
Instrumentality  Instead  of  owning 
it").  (5)  Interstate  trunk  railway 
companies  having  their  terminals  on 
the  New  Jersey  shore  of  New  York 
harbor,  having  established  a  sone 
within  which  they  perform  lighter- 
age service  without  additional 
charge,  may  pay  reasonable  compen- 
sation on  a  tonnage  basis  to  owners 
of  water  front  within  such  sone 
operating  a  sugar  refinery  for  the 
maintenance  of  a  public  freight  ter- 
minal station  and  for  lightering, 
without  allowing  similar  compensa- 
tion to  sugar  refiners  whose  plant 
is  situated  some  ten  miles  beyond 
the  free  lighterage  sone,  the  com- 
pensation made  being  a  proper  allow- 
ance under  the 'act  of  June  29,  1906, 
(34  U.  8.  St.  at  L.  684).  and  not  an 
illegal  preference  within  the  act  of 
Febr.  4,  1887,  (24  U.  S.  St.  at  L.  379  c 
104  |  3).  U.  S.  v.  Baltimore,  etc..  R. 
Co..  231  U.  S.  274,  34  SCt  76,  68  L. 
ed.  218  [aft  200  Fed.  779]  (holding, 
however,  that  sugar  refiners  whose 
plant  Is  situated  ten  miles  beyond 
the  limit  of  the  free  lighterage  zone 
established  on  the  river  front  of 
Greater  New  York  by  Interstate 
trunk  railroads  whose  freight  ter- 
minals are  at  the  New  Jersey  shore 
of  New  York  harbor,  are  not  entitled 
to  compensation  from  the  railway 
companies  under  the  act  of  June  29, 
1906.  for  lightering  their  sugar  from 
the  refinery  to  their  terminals). 
(6)  Where  a  shipment  was  nja.de  un- 
der a  contract  providing  that  if  the 
goods  shlnped  were  Injured,  the 
shipper  should  Obtain  no  compensa- 
tion beyond  a  fixed  valuation,  a  de- 
cision 'holding  that  the  agreement  as 
to  valuation  was  Invalid  does  not 
operate  to  give  the  shipper  a  rebate 
but  only  compensation  for  loss  suf- 
fered. Cramer  v.  Chicago,  etc.,  R. 
Co.,  163  Iowa  103,  116,  133  NW  387 
(where  the  court  said:  "No  rebate  Is 
being  granted  to  the  shipper,  either 
directly  or  lnferentlally.  Compen- 
sation for  his  loss  Is  all  he  seeks, 
and  Is  all  that  has  been  awarded.  No 
discrimination  was  intended  In  grant- 
ing him  the  rate  which  "was  charged, 
and,  even  if  that  had  been  the  in- 
tent, we  doubt  whether  the  defend- 
ant is  in  position  to  avail  Itself  of 
such  discrimination,  in  an  action 
against  It  for  negligence"). 

64.  See  statutory  provisions:  and 
Indianapolis,  etc..  R.  Co.  v.  Ervln, 
118  111.  260,  8  NE  862,  69  AmR  369; 
Indianapolis,  etc.,  R.  Co.  v.  Davis, 
32  111.  A.  67;  Wlljeox  V.  Durham,  etc., 
R.  Co.,  154  N.  C.  582,  70  SE  940; 
Baltimore,    etc.,    R.    Co.    v.    Diamond 


Coal  Co.,  61  Oh.  St.  242  65  NE 
616. 

[a]  Illustrations.— (1)  A  contract 
by  a  railway  company  with  a  shipper 
by  which  hi>  is  to  ship  his  goods  at 
the  regular  rate  paid  by  all  the 
shippers  for  like  services  under 
simular  circumstances  and  for  like 
distances,  and  then  receive  a  special 
rebate,  is  in  violation  of  a  statute 
providing  that  a  railroad  company 
shall  not  charge  or  receive  a  higher 
rate  from  any  person  than  it  snail 
at  the  same  time  charge  and  receive 
from  any  other  person  for  the  trans- 
portation of  a  like  quantity  of  freight 
of  the  same  class,  being  transported 
from  the  same  point  in  the  same  di- 
rection over  equal  distances  of  the 
same  railroad;  and  that  all  such  dis- 
criminating rates,  whether  made 
directly  or  by  means  of  any  rebate, 
shall  be  taken  as  prima  facie  evi- 
dence of  unjust  discrimination.  In- 
dianapolis, etc.,  R.  Co.  v.  Ervln,  118 
111.  260,  8  NE  862.  69  AmR  869  [dist 
Toledo,  etc.,  R.  Co.  v.  Elliott,  76  111. 
67,  decided  under  a  previous  statute 
differing  In  its  provision  and  over- 
ruling in  effect  Erie,  etc..  Despatch 
v.  Cecil,  112  111.  180].  (2)  A  railroad 
company  whose  line  extends  to  a 
point  of  Intersection  with  a  canal  of 
the  state  cannot  make  a  valid  con- 
tract to  repay  to  a  shipper  a  portion 
of  the  freight  paid  by  him,  it  being 
the  regular  rate  posted  by  the  com- 
pany and  received  from  other  ship- 
pers, such  contract  being  prohibited 
by  Rev.  St.  58  3366,  3367,  to  prevent 
discrimination  in  rates  of  carriage. 
Baltimore,  etc.,  R.  Co.  v.  Diamond 
Coal  Co.,  61  Oh.  St.  242,  56  NE  616. 
(3)  Under  a  statute  prohibiting 
carriers  from  charging  one  person 
more  than  another  for  the  same 
service,  a  contract  by  which  a 
carrier  agreed  that,  if  a  shipper 
would  build  a  tramroad  to  a  certain 
road  on  Its  line,  it  would  pay  him  a 
half  cent  per  hundred  pounds  on  all 
lumber  or  timber  delivered  to  It  by 
the  tramroad,  the  amount  to  be  de- 
duced from  the  regular  rate  charged 
other  people  from  such  Junction 
point  Is  void,  as  giving  an  illegal 
rebate.  Wilcox  v.  Durham,  etc.,  R. 
Co..   164   N.   C.   582,   70  SE  940. 

55.  Toledo,  etc.,  R.  Co.  v.  Elliott, 
76  111.  67  fdlst  Indianapolis,  etc.,  R. 
Co.  v.  Ervln.  118  III.  250,  8  NE  862, 
59  AmR  369];  American  Cent.  Ins. 
Co.  v.  Chicago,  etc.,  R.  Co.,  74  Mo. 
A.  89.  See  also  Christie  v.  Missouri 
Pac.  R.  Co.,  94  Mo.  453,  7  SW  667. 
(holding  that  the  constitutional  and 
statutory  provisions  are  merely 
declaratory  of  the  common  law,  and 
that  a  carrier  may  contract  to  carry 
at  less  than  the  published  tariff  rate, 
unless  such  rate  is  made  exclusive 
to  him,  or  denied  to  other  shippers), 
[a]  Illustrations— (1)  A  stipu- 
lation between  a  railroad  company 
and  Its  elevator  lessee,  by  which  the 
former  allows  the  latter  a  rebate 
from  its  regular  tariff  in  carrying  the 
latter's    grain   from    the   elevator   in 


carload  lots.  The  rate  charged  being 
less  than  that  charged  to  transient 
shippers,  is  not  in  violation  of  stat- 
utes, prohibiting  discrimination  by 
carriers;  it  appearing  that  the  lessee 
who  constructs  his  own  storehouse 
and  also  supplies,  at  his  own  ex- 
pense, the  supervision  and  labor 
necessary  for  the  care,  storage,  and 
loading  of  his  grain  relieves  the 
carrier  of  much  expense  that  It 
would  necessarily  incur  in  the  case 
of  transient  shippers.  American 
Cent.  Ins.  Co.  v.  Chicago,  etc.,  R. 
Co.,  74  Mo.  A.  89.  (2)  A  carrier  may 
employ  shippers  to  perform  valuable 
services  and  may  pay  therefor  law- 
ful compensation,  and  the  fact  that 
the  compensation  thus  allowed  re- 
duces the  shipper's  freight  expenses 
does  not  necessarily  operate  as  an  un- 
just discrimination  in  his  favor.  This 
was  a  case  where  a  rebate  was  al- 
lowed to  a  shipper  of  cattle  for 
services  rendered  In  taking  care  of 
them.  Rothschild  v.  Wabash  R  Co., 
16  Mo.  A.  242  [aff  92  Mo.  91,  4  SW 
418]. 

[bl  xn  Alabama  under  a  statute 
which  prohibits  railroad  companies 
from  making  any  departure  from 
their  published  freight  rates,  except 
to  aid  in  the  development  of  Indus- 
trial enterprises  In  the  state,  an 
agreement  to  allow  a  rebate  on  coal 
shipped  to  a  miller  and  used  by  him 
in  manufacturing  corn  Into  meal  li 
valid.  Louisville,  etc.,  R.  Co.  v.  Ful- 
gham,  91  Ala.  656,  8  S  803. 

56.  Quebec,  etc.,  R.  Co.  v.  Kennedy, 
'48  Can.  S.  C.  620  [app  disra  21  Que. 
K.   B.   85,   14  CanRCas  161]. 

57.  American  Express  Co.  v.  V.  S™ 
212  U.  S.  622,  29  SCt  316,  53  L.  ed. 
636    [aff    161    Fed.    6061. 

58.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  136  N.  C  479.  41 
SE  813,  1  AnnCas  62. 

[a]  Transaction  oUatburnialiei 
from  "  milling  In  transit." — "The  de- 
fendant cannot  justify  under  what 
Is  known  as  '  milling  in  transit.' 
Those  are  cases  where  freight  Is 
shipped  a  long  distance  and  the 
carrier  will,  at  nls  own  cost,  defray 
the  expense  of  its  change  In  form 
enroute  because  of  the  easier  han- 
dling in  the  more  compact  shape,  as, 
for  example,  Cowan  v.  Bond.  39  Fed. 
54,  where  a  railroad  company  receiv- 
ing cotton  in  Louisiana  for  shipment 
to  mills  in  New  England  had  it  com- 
pressed en  route  at  Vicksburg  at  its 
own  expense,  charging  the  shipper 
no  more  than  if  it  had  carried  the 
uncompressed  cotton  all  the  way. 
the  same  privilege  being  open  to  all 
shippers.  That  has  no  analogy  to 
this  case,  where  the  plaintiff  is  ship- 
ping logs  to  its  mill  in  Wilming- 
ton and  is  charged  nearly  one-fifth 
more  freight  than  others,  unless  it 
will  agree  to  ship  its  lumber  out  of 
Wilmington  over  the  defendant's 
road."  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co..  136  N.  C.  479,  486. 
48   SE  813,   1  AnnCas  62. 


.  For  later  oases,  developments  and  ehaages  in  the.  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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through  rate  to  the  ultimate  destination.59  This 
stopping  of  a  commodity  in  transit  for  the  purpose 
of  treatment  is  in  the  nature  of  a  special  privilege 
whieh  the  carrier -may  concede,80  but  to  which  ship- 
pers are  not  entitled  as  a  matter  of  right.81  A  mill- 
ing in  transit  rate  is  an  entirety  and  must  be  ac- 
cepted and  carried  out  in  its  entirety  or  not  f.t  all. 
It  is  applicable  only  when  all  of  its  substantial 
terms  and  provisions  are  observed.  A  shipper  who 
fails  to  conform  to  these  terms  cannot  claim  the 
privilege.82  In  granting  the  privilege  of  milling  in 
transit  carriers  may  not  discriminate  between  mar- 
kets or  individuals.  And,  if  a  contract  for  milling 
in  transit  privileges  is  in  material  part  violative  of 
the  Interstate  Commerce  Act,  the  illegal  part  will 
vitiate  the  whole  contract  and  prevent  recovery  of 
damages  for  its  breach.84  The  legality  of  the  prin- 
ciple of  milling  in  transit  arrangements  being  gen- 
erally recognized,  the  question  whether  a  particular 
agreement  will  be  upheld  depends  on  the  cironm- 


59.  Lewis  v.  Southern  R.  Co.,  217 
Fed.  321.  324,  133  CCA  237  (where  the 
court  said:  "The  essential  object  of 
the  usual  milling:  in  transit  privi- 
lege Is  to  enable  shippers  to  employ 
a  method  of  transit  which,  but  lor 
the  privilege,  would  subject  the  ma- 
terial to  local  rates  Instead  of  entit- 
ling it  to  an  ultimate  through  rate. 
The  through  rate  is  applied  later 
upon  the  theory  and  the  condition 
that  stoppage  at  the  transit  point 
was  for  some  legitimate  treatment  of 
the  material,  and  that  the  continua- 
tion of  the  transit  desired  Is"  of  the 
same  material,  its  product  or  equiva- 
lent, to  a  through  rate  destination. 
.  .  .  The  object  at  least  Is  to  escape 
local  rates  and  secure  a  through  rate; 
Indeed,  apart  from  this  object  a  mill- 
ing In  transit  privilege  would  have 
no  reason  to  exist"). 

50.  Southern  R.  Co.  v.  St.  Louis 
Hay.  etc.,  Co.,  214  U.  S.  297,  28  SCt 
178,  S3  L.  ed.  1004;  Priebe  v.  Southern 
R.   Co.,   189  Ala.   427,   86  S   673. 

51.  Priebe  v.  Southern  R.  Co.,  189 
Ala.   427.    430,  66  S  673. 

"Shippers  are  not  entitled,  as  mat- 
ter of  right,  to  mill  grain  in  transit 
and  forward  the  milled  product  under 
the  through  rate  In  force  on  the 
grain  from  the  point  of  origin  to 
the  place  of  ultimate  destination:  an 
the  contrary,  milling  in  transit  is  a 
special  privilege  allowable  at  desig- 
nated points,  and  for  which  extra 
compensation  is  usually  exacted  by 
carriers  under  the  control  and  direc- 
tion. In  the  case  of  interstate  ship- 
ments, of  the  Interstate  Commerce 
Commission."  Priebe  v.  Southern  R. 
Co.,  supra. 

83-  Carson  Lumber  Co.  v.  St. 
Louis,  etc,  R.  Co.,  209  Fed.  191.  126 
CCA  13»;  St.  Louis,  etc.,  R  Co.  v. 
Walton-Chandler  Lumber  Co.,  44  Okl. 
4S2.  14S  P  340. 

63.  Southern  R.  Co.  v.  St.  Louis 
Hay.  etc.,  Co.,  214  U.  S.  297.  29  SCt 
678,  53  L.  ed.  1004;  State  v.  Atlantic 
Coast  Line  R.  Co.,  69  Fla.  612,  62  S  4. 

64.  Lewis  v.  Southern  R.  Co.,  217 
Fed.    321,    133  CCA   237. 

SB.  State  v.  Atlantic  Coast  Line 
R.  Co..  60  Fla.  218,  63  S  601  (holding 
that  the  circumstances  of  each  rail- 
road and  each  market  or  locality 
must  determine  the  rates  of  toll 
property  to  be  allowed  for  the  stop- 
ping of  a  commodity  in  transit  for 
treatment,  since  while  the  carrier  is 
entitled  to  receive  some  compensation 
beyond  the  mere  cost  of  such  service, 
the  cost  thereof  may  be  greater  or 
less  in  one  city  than  another) ;  Laurel 
Cotton  Hills  v.  Gulf,  etc,  R.  Co.,  84 
Kiss.  339,  37  S  134,  66  LRA  463. 
[a]  MBltajr  in  transit  privileges 
•Id  legal  1(1)  A  railroad  company 
Is  not  guilty  of  an  unlawful  discrimi- 
nation or  preference  in  violation  of 
II  2  and  3  of  the  Interstate  Com- 
merce Act  by  receiving  from  a  ship- 
per cotton  at  Delhi,  La.,  shipping  it 
to  Vlcksburg,  having  it  compressed 
there  at  the  company's  expense  and 


reshipped  to  Eastern  points  for  a 
rate  equal  to  Its  published  through 
rate  from  Delhi  to  such  eastern 
points,  where  such  an  arrangement 
is  in  compliance  with  a  recognised 
custom  or  which  all  other  shippers 
including  petitioner  could  or  did  avail 
themselves,  and  where  it  does  not  ap- 
pear that  petitioner  desired  to  ship 
any  cotton  from  Delhi  to  the  eastern 
points  or  that  he  was  compelled  to 
pay  a  higher  rate  under  similar  cir- 
cumstances. Cowan  v.  Bond,  39  Fed. 
64.  (2)  Where  a  carrier  made  no 
distinction  in  rate  between  com- 
pressed and  uncompressed  cotton, 
but  Included  In  its  rate  the  cost  of 
compression  and  accorded  to  both 
places  the  same  privilege  of  rebilllng 
and  through  rating,  but  declined  to 
compress  the  uncompressed  cotton  at 
a  plant  in  the  district  charging 
discrimination  and  carried  the  cot- 
ton to  a  distant  place,  and  had  It 
compressed  at  a  plant  In  which  it 
was  interested,  although  the  cost  of 
compression  was  not  greater  at  one 
plant  than  at  the  other,  this  did  not 
render  the  carrier  guilty  of  discrimi- 
nation. State  R.  Commn.  v.  Central 
of  Georgia  R.  Co.,  169  Ala.  660,  563, 
49  S  237  (where  the  court  said:  "The 
discrimination  complained  against  is 
wholly  predicated  upon  the  practice 
of  the  carrier  In  selecting  the  plant 
at  which  compression  of  cotton 
shipped  over  its  lines  shall  be,  at  its 
cost  and  expense,  compressed.  As 
indicated,  the  compression  is  a  serv- 
ice of  no  concern  to  the  producer.  It 
simply  enables  the  carrier  to  put  two 
bales  of  compressed  cotton  in  a  space 
one  uncompressed  bale  would  occupy. 
The  carrier   pays   the  cost  and   ex- 

Knse  of  a  process  resulting  in  such 
neflt  peculiarly  and  only  to  it. 
Naturally,  those  concerned  with  the 
Union  Springs  Compress  arfd  the 
people  of  that  community  are  inter- 
ested in  the  patronage  of  that  plant. 
Any  deflection  of  business  of  that 
character  therefrom  affects  the  enter- 

6 rise  and  the  business  activity  of 
fnlon  Springs.  But,  natural  and 
certainly  righteous  as  their  stated 
interests  are,  that  alone  cannot  avail 
to  condemn  the  described  practice  of 
this  carrier.  Such  a  practice  Is  in  no 
sense  a  discrimination  or  a  favorit- 
ism violative  of  the  enactments  in 
question.  The  practice  Is  only  an 
exercise  by  the  carrier  of  its  right  to 
economise  Its  shipping  facilities  at 
its  own  expense,  just  as  it  has  the 
right  to  locate  its  shops  wherever  it 
sees  fit,  or  to  buy  its  equipment  in 
any  market,  and  this  without  vio- 
lating any  law  of  which  we  know, 
and  without  the  breach  of  any  duty 
to  any  Interest  or  community.  There 
is  no  obligation  on  the  carrier  to 
compress  cotton.  There  is  no  right 
in  any  one  to  compel  it  to  compress 
cotton  delivered  to  it  for  transpor- 
tation. Its  practice  In  so  doing  is 
merely  the  execution,  at  Its  own  ex- 
pense, of  the  idea  that,  the  smaller 


stances  of  each  case.85  So  long  as  there  is  no  un- 
just discrimination  and  no  stipulation  in  the  con- 
tract forbidding  the  carrier  extending  similar  rates 
to  all  other  shippers  similarly  situated,  there  is 
nothing  unlawful  in  a  milling  in  transit  agreement 
by  which  a  railroad  company  contracts  to  credit 
on  the  freight  charges  on  manufactured  goods  any 
freight  on  raw  material  shipped  to  the  factory.48 

[$  797]  h.  Stoppage  in  Transit  to  Test  Market. 
Before  a  Bpecial  privilege  to  stop  cattle  in  transit 
to  test  the  market  en  route  can  be  granted  by  a 
railroad  company  it  is  necessary  that  the  tariffs  and 
schedules  pertaining  thereto  should  be  filed  with 
the  public  utilities  commission  and  be  open  to  all 
shippers  on  equal  terms.87  And  where  the  tariffs 
filed  with  the  public  utilities  commission  specified 
the  points  at  which  live  stock  might  be  stopped  in 
transit  to  test  the  market,  any  special  contract  en- 
larging on  that  privilege,  which  is  not  specified  in 
the  tariffs,  is  void.88 

the  article  of  this  class,  the  more 
economically  may  It  be  transported. 
Whether  the  place  at  which  the  com- 
pression of  the  cotton  is  accom- 
plished Is  near  or  remote  from  th<e 
place  of  original  shipment  is  a  mat- 
ter of  no  concern  to  any  one  save  the 
carrier").  < 

jbj  millag  la  transit  privilege 
held  illegal. — Complainant  at  Knox- 
vllle  manufactured  a  saccharine  feed 
consisting  of  fifty  per  cent  oats  and 
corn,  twenty-six  per  cent  molasses, 
ten  per  cent  cottonseed  meal,  ten 
per  cent  corn  shive,  and  four  per 
cent  salt.  The  corn  and  oats  were 
shipped  from  points  north  of  the 
Ohio  river  through  Cincinnati  and 
Louisville  and  the  other  Ingredients, 
except  the  salt,  from  points  in  the 
south.  The  feed  was  shipped  from 
Knoxvllle  to  points  east  and  south, 
and  by  an  agreement  with  defendant 
complainant  was  allowed  a  milling  in 
transit  privilege  by  which  the  feed 
was  shipped  out  on  the  through  rates 
applying  to  the  corn  and  oats.  Since 
these  grains  composed  only  half  of 
the  feed,  complainant  at  first  was 
compelled  to  sell  locally  one  half  of 
the  corn  and  oats  shipped  In,  but 
this  being  inconvenient  it  was  later 
arranged  that  complainant  should  be 
permitted  to  ship  out  double  the 
quantity  of  feed  as  compared  with 
the  corn  and  oats  shipped  In.  Com- 
plainant paid  the  Inbound  local  rates 
on  the  articles  entering  into  the  pro- 
duct and  the  outbound  proportional 
rates  on  the  feed  and,  under,  arbi- 
trary calculations  was  afterward  re- 
imbursed In  the  form  of  refunds  on 
the  hypothesis  that  the  Ingredients 
were  all  transit  articles  like  the 
corn  and  oats  and  so  entitled,  when 
milled,  to  the  transit  rate.  ■  It  was 
held  that  such  agreement  was  Il- 
legal. Lewis  v.  Southern  R.  Co.,  217 
Fed.   821,   133   CCA  237. 

66.  Laurel  Cotton  MJlls  v.  Gulf, 
etc.,  R.  Co.,  84  MlBS.  839,  366,  37  S 
134,  66  LRA  463  (where  the  court 
further  said:  "Whether  the  raw 
material  pays  the  local  rate  Into  the 
point  of  manufacture  and  afterwards 
the  manufactured  product  pays  a 
lower  rate,  calculated  from  point  of 
original  shipment,  or  whether  the 
raw  material  pays  the  local  rate,  and 
this  Is  credited  in  whole  or  in  part 
upon  the  transportation  of  the  manu- 
factured products  subsequently 
shipped,  the  result  is  the  same  in 
principle;  the  one  being.  In  the  Ian-' 
guage  of  the  Interstate  commerce 
commission,  'an  equivalent  arrange- 
ment' of  the  other,  and  neither  con- 
travening the  mandate  of  the  law 
devised  to  protect  shippers  from  un- 
just discrimination,  whether  the  same 
arises  from  extortion  or  from  unlaw- 
ful rebates  granted  to  a  favored  few"  ), 

67.  Mollohan  v.  Atchison,  etc.,  R. 
Co.,   (Kan.)   164  P  248. 

68.  Mollohan  v.  Atchison,  etc.,  R. 

•C°-  (K^igtfz4edV48- 
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[$  798]  i.  BebiUing  Bate.  A  true  retailing  rate 
has  been  defined  as  one  in  which  goods  received  in 
unbroken  carload  lots  can  be  rebilled  over  the  same 
or  another  line  completing  one  continuous  trip 
simply  by  changing  the  consignee  and  altering  the 
destination  of  the  identical  shipment  without  un- 
loading.*8  A  rebilling  rate  to  receive  the  sanction 
of  law  must  operate  uniformly  and  fairly  and  must 
be  open  to  all  alike.  It  cannot  lawfully  be  re- 
stricted to  shippers  who  live  in  a  certain  locality 
and  who  previously  received  freight  over  certain 
other  favored  associate  carriers.™  While  a  local 
railroad's  share  of  an  interstate  rate  may  not  be 
a  legitimate  basis  on  which  a  state  railroad  com- 
mission can  establish  and  enforce  a  low  local  rate, 
yet,  whenever  under  the  guise  or  pretense  of  a  re- 
billing  rate  some  merchants  are  given  a  low  local 
rate,  the  commission  is  justified  in  making  that  rate 
the  rate  for  all.  Nor  is  it  bound  to  inquire  whether 
it  furnishes  adequate  return  to  the  railroad  com- 
pany, for  the  state'  may  insist  on  equality  being 
enforced  under  the  same  conditions  against  all  who 
perform  a  public  or  quasi  public  service.*1 

[$  799]  j.  Contract  Limiting  Bate  to  That  Im- 
posed on  Other  Shippers  Similarly  Situated.  A  pro- 
vision in  a  contract  between  a  carrier  and  a  shipper 
which  merely  limits  the  rate  to  be  imposed  to  the 
amount  imposed  on  others  engaged  in  a  similar  busi- 
ness is  not  a  discrimination,  it  not  being  an  effort 
to  secure  an  undue  advantage  to  himself  on  the  part 
of  the  shipper,  but  a  precaution  to  guard  against 
future  imposition  by  advancing  rates." 

[$  800]  k.  Free  Cartage.  A  railroad  company 
does  not  violate  the  provisions  of  the  Interstate 


Commerce  Act  by  furnishing  cartage  free  of  charge 
to  merchants  in  one  town  on  its  line  and  not  fur- 
nishing similar  services  to  the  merchants  of  another 
town  in  the  vicinity.78 

[i  801]  1.  Free  Storage.  Storage  is  an  instru- 
ment of  transportation.74  And,  where  under  the 
filed  regulations  the  carrier  is  to  make  a  reasonable 
charge  for  storage  pending  delivery  to  the  consignee, 
he  cannot  agree  with  a  particular  shipper  or  con- 
signee to  hold  the  goods  gratuitously  pending  de- 
livery.7" As  the  terminal  services  incident  to  an  in- 
terstate shipment  are  within  the  federal  act  and  the 
condition  of  liability  while  the  goods  are  retained 
after  notice  of  arrival  are  stipulated  in  the  bill  of 
lading  under  the  filed  regulations,  the  conditions 
thus  fixed  are  controlling  and  the  parties  cannot 
substitute  therefor  a  special  agreement.™ 

[i  802]  m.  Dealing  by  Carrier  in  Commodities 
Transported.77  A  carrier  engaged  in  interstate  com- 
merce does  not  have  the  power  to  contract  to  sell 
and  transport  on  the  completion  of  the  contract 
the  commodity  sold  when  the  price  stipulated  in 
the  contract  docs  not  pay  the  cost  of  purchase,  the 
cost  of  delivery,  and  the  published  freight  rates." 

[$  803]  n.  Giving  Carrier  Benefit  of  Joint  Bate 
for  Hauling  Its  Own  Property.  A  carrier  in  an  in- 
tra-state  shipment  is  not  entitled  to  the  benefit  of 
a  joint  rate  on  its  own  line  for  carrying  its  own 
property  in  the  absence  of  contract  therefor,  and 
an  order  of  the  railroad  commission  which  permits 
a  carrier  to  charge  freight  rates  for  hauling  its 
own  property  over  its  own  road  and  to  participate 
in  a  division  of  a  through  rate  for  so  doing  permits 
an  unjust  discrimination.7* 


09.  Alabama,  etc.,  It.  Co.  v.  State 
R.  Commn.,  86  Mies.  667.  38  S  366. 

[a]  What  la  not  a  time  ratnUlnff 
rat*.— A  so-called  "rebilling:  rate" 
adopted  by  a  railroad  which  Is  not 
applied  to  consignments  arriving; 
over  all  connecting  lines,  but  is  avail- 
able only  to  those  receiving  freight 
over  associate  lines,  and  under  which 
freight  reconsigned  over  the  rebill- 
ing road  does  not  complete  one  con- 
tinuous trip  without  rehandling  and 
is  not  necessarily  the  identical  ship- 
ment originally  consigned,  there  be- 
ing a  custom  of  granting  dealers 
handling  freight  over  the  associate 
lines  the  privilege  within  ninety  days 
from  the  date  of  their  "expense 
bills,"  or  receipts  showing  the 
amount  of  freight  received  over  such 
line,  of  shipping  an  equal  amount  of 
freight  over  the  rebilling  line  at  the 
rate  adopted,  Is  not  a  true  rebilling 
rate.  Alabama,  etc.,  R.  Co.  v.  State 
R.  Commn.,  86  Miss.  667.  38  8  156 
[aft*  203  U.  S.  496,  27  SCt  163,  61  L. 
ed.  2891. 

70.  Alabama,  etc.,  R.  Co.  v.  State 
R.  Commn...  86  Miss.  667.  38  S  356 
[aft*  203  U.  S.  496,  27  SCt  163,  51  L. 
ed.  289]. 

71.  Alabama,  etc..  R.  Co.  v.  Mis- 
sissippi R.  Commn.,  203  U.  S.  496,  27 
SCt  163.  51  L.  ed.  289  [aft*  86  Miss. 
667,  38  S  356]. 

78.  Laurel  Cotton  MlHs  v.  Gulf, 
etc.R.  Co.,  84  Miss.  339,  37  S  134,  66 
LRA   463. 

73.  Interstate  Commerce  Commn. 
v.  Detroit,  etc.,  R.  Co.,  167  U.  S.  633. 
644,  17  SCt  986,  42  L.  ed.  306  [aft  74 
Fed.  803.  21  CCA  103]  (where  the 
court  said:  "When  the  passengers 
and  property  reached  and  were  dis- 
charged from  the  cars  at  the  com- 
pany s  warehouse  or  station  at  Grand 
Rapids,  for  the  same  charges  as 
those  received  for  similar  service  at 
Ionia,  the  duties  and  obligations  oast 
upon  this  company  by  the  fourth  sec- 
tion were  fulfilled  and  satisfied.  The 
subsequent  history  of  the  passengers 
and  property,  whether  carried  to 
their  places  of  abode  and  of  business 


by  their  own  vehicles  or  by  those 
furnished  by  the  railway  company, 
would  not  concern  the  Interstate 
Commerce  Commission"). 

74.  Central  of  Georgia*  R.  Co.  v. 
Patterson,  6  Ala.  A.  494.  60  S  465. 

76.  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632.  86  SCt  469,  60  L.  ed. 
836;  Central  of  Georgia  R.  Co.  v 
Patterson.  6  Ala.  A.  494,  60  S  466. 

76.  Southern  R.  Co.  v.  Prescott, 
240  U.  S.  632,  36  SCt  469,  60  L.  ed. 
836. 

77.  rsdaral  control  of  transporta- 
tion of  commoditlM  owned  by  carrier 
see  supra  I  47. 

78.  New  York,  etc.,  R.  Co.  v.  In- 
terstate Commerce  Commn.,  200  U.  S. 
361,  26  SOt  272.  60  L.  ed.  516. 

"The  prohibitions  of  the  act  to  reg- 
ulate commerce  concerning  'undue  or 
unreasonable  preference  or  advan- 
tage,' 'undue  or  unreasonable  prej- 
udice or  disadvantage'  and  'unjust 
discrimination'  are  In  conflict  with 
the  asserted  right  of  a  carrier  to  be- 
come a  dealer  In  commodities  which 
it  transports,  and  as  such  dealer  to 
sell  at  a  price  less  than  the  cost  and 
the  published  rates."  New  York, 
etc.,  R.  Co.  v.  Interstate  Commerce 
Commn.,  200  U.  S.  361,  396,  26  SCt 
272,  60  L.  ed.   515. 

[a]  Beaaon  for  role*— "In  ylew  of 
the  positive  command  of  the  second 
section  of  the  act,  that  no  departure 
from  the  published  rate  shall  be 
made,  'directly  or  indirectly,'  how 
can  It  in  reason  be  held  that  a  car- 
rier may  take  Itself  from  out  the 
statute  In  every  case  by  simply  elect- 
ing to  be  a  dealer  and  transport  a 
commodity  In  that  character?  For, 
of  course.  1f  a  carrier  has  a  right  to 
disregard  the  published  rates  by  re- 
sorting to  a  particular  form  of  deal- 
ing. It  must  follow  that  there  is  no 
obligation  on  the  part  of  a  carrier  to 
adhere  to  the  rates,  because  doing  so 
is  merely  voluntary.  The  all-em- 
bracing prohibition  against  either 
directly  or  indirectly  charging  less 
than  the  published  rates  shows  that 
the    purpose    of    the    statute    was    to 


make  the  prohibition  applicable  to 
every  method  of  dealing  by  a  carrier 
by  which  the  forbidden  result  could 
be  brought  about.  If  the  public  pur- 
pose which  the  statute  was  intended 
to  accomplish  be  borne  In  mind/  its 
meaning  becomes,  If  possible,  clearer. 
What  was  that  purpose?  It  was  to 
compel  the  carrier  as  a  public  agent 
to  give  equail  treatment  to  all.  Now 
if  by  the  mere  fact  of  purchasing  and 
selling  merchandise  to  be  transported 
a.carrier  is  endowed  with  the  power 
of  disregarding  the  published  rate,  it 
becomes  apparent  that  the  carrier 
possesses  the  right  to  treat  the  own- 
ers of  like  commodities  by  entirely 
different  rules.  That  is  to  say,  the 
existence  of  such  a  power  In  its  es- 
sence would  enable  a  carrier,  if  It 
chose  to  do  so,  to  select  the  favored 
persons  from  whom  he  would  buy 
and  the  favored  persons  to  whom  he 
would  sell,  thus  giving  such  persons 
an  advantage  over  every  other,  and 
leading  to  a  monopolisation  in  the 
hands  of  such  persons  of  all  the  prod- 
ucts as  to  which  the  carrier  chose  to 
deal.  Indeed  the  inevitable  result  of 
the  possession  of  such  a  right  by  » 
carrier  would  be  to  enable  it.  If  It 
chose  to  exercise  the  power,  to  con- 
centrate in  its  own  hands  the  prod- 
ucts which  were  held  for  shipment 
along  Its  line,  and  to  make  It.  there- 
fore, the  sole  purchaser  thereof  and 
the'  sole  seller  at  the  place  where  the 
products  were  to  be  marketed;  In 
other  words,  to  create  an  absolute 
monopoly."  New  York.  etc..  R  Co.  v. 
Interstate  Commerce  Commn.,  200  U. 
S.  361,  391,  26  SCt  272,  60  L.  ed.  515. 

79.  Rio  Grande,  etc.,  R.  Co.  v. 
State  R.  Commn.,  (Tex.  Civ.  A.)  17J 
SW  1116;  Rio  Grande,  etc.,  R.  Co.  v. 
Texas-Mexican  R.  Co.,  (Tex.  Civ.  A.) 
173  SW  236. 

[a]  Baaaon  for  rnla. — "If  a  .rail- 
way should  be  permitted  to  take  ad- 
vantage of  through  rates  when  the 
commodity  Is  Its  own  property  and 
hauled  partially  over  Its  own  line, 
and  then  absorb  the  proportionate 
part  of  the  freight  on  Its  own  line. 


For  later  oaaaa,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,- page  and  note  number. 
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[i  804]  o.  Reduction  of  Interstate  Rates-to  Con- 
form to  Valid  State  Made  Bates.  Reduction  of 
interstate  freight  rates  to  conform  to  valid  state 
made  rates  does  not  constitute  an  unlawful  discrim- 
ination against  interstate  traffic.80 

[i  805]  p.  Waiver  of  Valid  Contractual  Limi- 
tation of  Liability.  Where  the  liability  of  the  car- 
rier is  limited  to  a  valuation  fixed  by  agreement 
in  consideration  of  the  lower  of  the  two  rates,  the 
limitation  becomes  a  part  of  the  rate,  and  the  parties 
cannot  by  any  compromise  or  agreement  after  loss 
change  the  limitation  and  arrange  for  the  payment 
of  a  greater  amount  than  the  value  as  fixed  in  the 
shipping  contract."  To  do  so  would  be  giving  the 
shipper  an  advantage  over  other  shippers  and  would 
constitute  an  unlawful  discrimination.82 

[5  806]  I.  Rights  and  Remedies  Arising  oat  of 
Unjust  Discrimination — 1.  Recovery  of  Excess  over 
Rate  Charged  Favored  Shipper.83  At  common  law 
a  shipper  who  has  been  discriminated  against  un- 
justly in  the  matter  of  freight  rates  may.  recover 
the  difference  between  the  rate  he  was  required  to 
pay  and  that  charged  a  favored  shipper  for  similar 
services.84  Statutes  regulating  rates  but  providing 
no  civil  remedy  do  not  abrogate  the  common-law 
remedy.85 

[$  807]  2.  Recovery  of  Damages  Resulting  from 
Unjust  Discrimination — a.  In  General.  Statutes, 
state  and  federal,  provide  that  a  shipper  who  has 
been  discriminated  against  unjustly  may  recover 
damages  sustained  thereby.86    The  fact  that  a  state 


statute  makes  an  unjust  discrimination  in  rates  by 
the  carrier  an  indictable  offense  does  not  prevent 
a  shipper  aggrieved  by  such  violation  of  the  law 
from  maintaining  a  suit  against  the  carrier  for  the 
damages  sustained  thereby;87  and  the  fact  that  the 
statute  under  which  the  action  is  brought  requires 
any  carrier  guilty  of  discrimination  to  pay  to  the 
person  injured  a  penalty  in  addition  to  the  damages 
sustained  doe*  not  prevent  a  recovery  of  such  dam- 
ages, although  the  shipper  does  not  sue  for  the 
penalty.88  To  entitle  a  shipper  to  maintain  an  ac- 
tion under  the  Interstate  Commerce  Act  to  recover 
damages  caused  by  unjust  discrimination,  it  is  not 
necessary  that  he  should  have  paid  the  freight  under 
protest.  It  is  necessary,  however,  that  plaintiff 
show  some  specific  injury  from  the  acts  of  the  car- 
rier.90 An  agreement  by  a  shipper  to  pay  a  dis- 
criminative charge  exacted  by  a  railroad  company  in 
order  to  obtain  service  to  which  it  was  legally  en- 
titled without  such  charge,  and  with  an  express 
stipulation  that  it  thereby  waived  none  of  its  legal 
rights,  does  not  estop  it  from  maintaining  a  suit  to 
recover  back  the  sum  so  paid.*1 

[$  808]  b.  Jurisdiction.  Under  the  Interstate 
Commerce  Act  as  amended  the  federal  courts  have 
jurisdiction  to  the  exclusion  of  any  remedy  in  a 
state  court  in  all  that  class  pf  cases  involving  a 
determination  of  matters  calling  for  the  exercise  of 
the  administrative  power  and  discretion  vested  in 
the  interstate  commerce  eommission,02  or  which  re- 
late to  a  subject  as  to  which  the  jurisdiction  of  the 


that  would  ...  be  a  discrimina- 
tion In  favor  of  the  railroad,  because 
It  does  not  have  to  account  for  that 
freight  In  its  earnings."  Rio  Grande, 
etc.,  R.  Co.  v.  Texas-Mexican  R.  Co., 
(Tex.  Civ.  A.)  173  SW  236,  238. 

80.  Southern  Pac.  R.  Co.  v.  Cali- 
fornia R.  Commn.,  193  Fed.  699. 

"A  rate  fixed  by  a  state  railroad 
commission  for  intrastate  traffic,  if 
Just  and  reasonable  in  and  of  itself, 
cannot  be  held  to  be  unlawful  and 
discriminatory  because  it  may  con- 
flict with  some  rate  fixed  by  the  rail- 
road company  for  interstate  traffic. 
Upon  adjustment  the  latter  rate  must 
yield."  Woodside  v.  Tonopah,  etc., 
R.  Co..  184  Fed.  8S8,  360  [quot  with 
appr  Southern  Pac.  Co.  v.  California 
R.  Commn.,  193  Fed.  699,  708]. 

81.  Donoh'oo  Horse,  etc.,  Co.  ,  v. 
Missouri,  etc.,  R.  Co.,  95  Kan.  681,  i49 
P  436. 

88.  Donohoo  Horse,  etc.,  Co.  v. 
Missouri,  etc.,  R.  Co.,  96  Kan.  681, 
149  P  436. 

83.  trader  special  statutory  pro- 
vartosa  see  infra  |  814. 

84.  Hayes  v.  Pennsylvania  Co.,  12 
Fed.  309;  Louisville,  etc.,  R.  Co.  v. 
Wilson.  132  Ind.  617.  32  NE  311.  18 
LRA  105  and  note;  Cook  v.  Chicago, 
etc..  R.  Co..  81  Iowa  561.  46  NW  1080. 
25  AmSR  512,  9  LRA  764;  Murphy  v. 
Crelghton.  45  Iowa  179;  Sullivan  v. 
Minneapolis,  etc.,  R.  .Co.,  121  Minn. 
488,  142  NW  3,  46  LRANS  612. 

85.  Sullivan  v.  Minneapolis,  etc., 
R.  Co..  121  Minn.  488,  142  NW  3.  45 
LRANS  612  (reviewing  Minnesota 
decisions  on  this  general  rule  of 
statutory  construction). 

88.  See  statutory  provisions;  and 
Lyne  v.  Delaware,  etc.,  R.  Co..  170 
Fed.  847;  Southern  R.  Co.  v.  Com., 
116  Ky.  907,  77  SW  207.  26  KyL  1078; 
Magnus  v.  Piatt,  62  Misc.  499,  116 
NTS  824:   and  cases  passim. 

87.  Hutchison  v.  Louisville,  etc., 
R.  Co..  108  Ky.  615.  57  SW  261.  23 
KyL  361;  Sullivan  v.  Minneapolis, 
etc..  R.  Co.,  121  Minn.  488.  142  NW  3, 
45  LRANS  612. 

88.  Waugh  v.  Gulf,  etc..  R.  Co., 
62  Tex.  Civ.  A.  516,  131  SW  843. 

89.  .Mitchell  Coal.  etc..  Co.  v.  Penn- 
sylvania R.  Co.,  181  Fed.  403  [app 
dlsm  183  Fed.  908,  writ  of  error  dism 
192  Fed.  476.  112  OCA  637,  certiorari 
den  223  U.  S.  733,  32  SOt  628,  56  L. 


ed.  635.  and  mod  330  U.  S.  247,  33 
SCt  916,  57  L.  ed.  1472]:  Pennsyl- 
vania R.  Co.  v.  International  Coal 
Mln.  Co.,  173  Fed.  1,  7,  97  CCA  383 
[rev  on  other  grounds  230  U.  S.  184, 
33  SCt  893,  57  L.  ed.  1447]  (where  the 
court  said:  "Having  conferred  such 
right  of  action  without  imposing  the 
precedent  condition  of  protest,  it  fol- 
lows that  the  courts  cannot  by  con- 
struction Impose  on  the  statutory 
right  a  condition  which  congress  has 
not  imposed"). 

90.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Co.,  230  U.  S.  184.  33 
SCt  893,  57  L.  ed.  1446  (holding  that 
plaintiff  must  allege  and  prove  dam- 
"       _  iffi 

R.  Co.,  148  Fed.  968j  974,  79"  CCA  46 


ages 
Fergu 


son  Fruit  Co.  v.  Michigan  Cent. 


[certiorari  den  204  U.  S.  671,  27  SCt 
786,  61  L.  ed.  672]. 

"To  support  a  recovery  under  this 
section,  there  must  be  a  showing  of 
some  specific  pecuniary  injury.  A 
cause  of  action  does  not  necessarily 
arise  from  those  acts  or  omissions 
of  a  common  carrier  that  may  sub- 
ject it  to  a  criminal  prosecution  by 
the  government,  or  to  corrective  or 
coercive  proceedings  at  the  instance 
of  the  commission.  It  is  not  every 
imperfect  or  Inaccurate  specification 
ot  rates   in   the  schedules  that  will 

?ive  to  a  shipper  a  cause  of  action 
or  damages.  He  must  show,  either 
that  there  has  been  some  unreason- 
able or  excessive  charge  imposed,  or 
some  unlawful  discrimination  prac- 
ticed against  him.  The  plaintlffhere, 
having  founded  his  cause  of  action 
upon  a  technical  construction  of  the 
law,  and  without  the  basis  of  any 
ruling  or  order  of  the  commission, 
seeks  to  recover  without  proof  of 
pecuniary  damage."  Knudsen-Fergu- 
son  Fruit  Co.  v.  Michigan  Cent.  R. 
Co.,  supra. 

[a]  Bole  applied. — To  support  an 
action  by  a  shipper  against  a  carrier 
under  §  8  of  the  Interstate  Com- 
merce Act  (24  U.  S.  St.  at  L.  382), 
he  must  show  either  that  there  has 
been  eome  unreasonable  or  excessive 
charge  Imposed  or  some  unlawful  dis- 
crimination practiced  against  him  by 
which  he  has  been  pecuniarily  dam- 
aged, and  he  cannot  recover  on  a 
merely  technical  construction  of  the 
law,  because  In  addition  to  the  ordi- 


nary scheduled  rate  an  extra  charge 
for  icing  service,  also  Bhown  by  the 
schedules,  but  separately,  has  been 
collected  from  him,  where  such 
charge  Is  not  shown  to  be  unreason- 
able and  has  not  been  so  held  by  the 
Interstate  commerce  commission. 
Knudsen-Perguson  Fruit  Co.  v.  Mich- 
igan Cent.  R.  Co.,  148  Fed.  968.  79 
CCA  46  [certiorari  den  204  U.  S.  671, 
27  SOt  786,  51   L.  ed.   672]. 

91.  Ohio  Coal  Co.  v.  Whltcomb, 
123  Fed.  369,  69  CCA  487  [certiorari 
den  191  U.  S.  567,  24  SCt  841.  48  L. 
ed.  3051. 

93.  U.  S. — Pennsylvania  R.  Co.  v. 
Puritan  Coal  Min.  Co.,  237  U.  S.  121, 
36  SCt  484,  69  L.  ed.  867  [aft  237  Pa. 
420,  85  A  426.  AnnCasl914B  37  and 
note] ;  Mitchell  Coal,  etc..  Co.  v.  Penn- 
sylvania R.  Co.,  230  U.  S.  247,  33  SCt 
916,  57  L.  ed.  1472;  Sheldon  v.  Wa- 
bash R.  Co.,  105  Fed.  785;  Van  Pat- 
ten v.  Chicago,  etc.,  R.  Co.,  74  Fed. 
981 

Cal. — Olcovlch  v.  Grand  Trunk  R. 
Co.,  20  Cal.  A.   849,  .129  P  290. 

Ga. — Western,  etc.,  R.  Co.  v.  White 
Provision  Co.,  142  Ga.  246.  82  SE  644. 

Ind. — St.  Louis  Southwestern  R. 
Co.  v.  J.  S.  Patterson  Conatr.  Co.,  181 
Ind.  304.  104  NE  612. 

La.— Copp  v.  Louisville,  etc..  R. 
Co.,  43  La.  Ann.  511,  9  S  441,  26  Am 
SR  198,  12  LRA  725. 

Mo. — Carlisle  v.  Missouri  Pac.  R. 
Co..  168  Mo.  662,  68  SW  898. 

Nebr. — Fitzgerald  v.  Fitzgerald, 
etc.,  Constr.  Co.,  41  Nebr.  874,  59  NW 
838 

N.  T. — Loomis  v.  Lehigh  Valley  R. 
Co.,  208  N.  Y.  312,  101  NE  907  [mod 
147  App.  EWv.  195,  132  NTS  138]. 

Pa.— Puritan  Coal  Min.  Co.  v.  Penn- 
sylvania R.  Co.,  237  Pa.  420,  85  A 
426,  AnnCasl914B  37. 

S.  C. — Hardaway  y.  Southern  R. 
Co..  90  S.  C.  475,  73  SE  1020.  AnnCas 
1913D  266. 

Tex. — Gulf,  etc..  R.  Co.  v.  Moore, 
98  Tex.  302,  83  SW  362,  4  AnnCas 
770  and  note. 

Wis. — Slggins  v.  Chicago,  etc.,  R. 
Co.,  163  Wis.  122,  140  NW  1128. 

"Section  3  of  the  Commerce  Act 
makes  it  unlawful  for  the  carrier  to 
unduly  prefer  one  shipper  over  an- 
other. Section  8  gives  a  right  of 
action  against  the  carrier  for  dam- 
occasioned  by  his  doing  an  act 


502     [IOC.  J.] 


CARRIERS 


[§  808 


federal  courts  has  otherwise  been  made  exclusive.** 
In  a  suit  where  the  carrier's  rule  of  practice  itself 
is  attacked  as  unfair  or  discriminatory,  a  question 
is  raised  which  calls  for  the  exercise  of  the  dis- 
cretionary administrative  power  vested  in  the  inter- 
state commerce  commission,  and  it  is  for  that  body 
to  say  whether  such  rule  works  an  unjust  discrimi- 
nation, and  until  the  commission  has  declared  the 
rule  of  practice  to  be  discriminatory  and  unjust,  no 
court  has  jurisdiction  of  a  suit  against  an  interstate 
carrier  for  damages  occasioned  by  its  enforcement.9* 
When  the  commission  has  declared  such  rule  or 
practice  to  be  unjust,  redress  must  be  sought  either 
before  the  interstate  commerce  commission  or  in  the 
federal  courts  of  competent  jurisdiction,  as  pro- 
vided by  the  statute.95  But  if  the  carrier's  rule, 
fair  on  its  face,  has  been  unequally  applied,  and  the 
suit  is  for  damages  occasioned  by  its  violation  or 
discriminatory  enforcement,  there  is  no  administra- 
tive question  involved,  the  courts  being  called  on  to 
decide  a  mere  question  of  fact  as  to  whether  the 


carrier  has  violated  the  rule  to  plaintiff's  damage, 
and  suits  for  such  discrimination,  although  against 
an  interstate  carrier  for  damages  arising  in  inter- 
state commerce,  may  be  prosecuted  either  in  the 
state  or  federal  courts.9*  The  Interstate  Commerce 
Act  was  not  intended  to  deprive  the  state  courts  of 
their  general  and  concurrent  jurisdiction  in  respect 
of  all  existing  rights  not  inconsistent  with  those 
created  by  the  statute,  including  actions  for  dam- 
ages caused  by  failure  of  the  carrier  to  comply  with 
its  common-law  duties,  and  the  like;9*  and  it  bas 
been  said  that  the  Elkins  Act  provides  a  remedy  in 
court  without  going  before  the  interstate  commerce 
commission  for  any  discriminations  forbidden  by 
law  including  discriminations  or  preferences  pro- 
hibited by  the  Interstate  Commerce  Act.99  In  an 
interstate  carrier's  suit  in  a  state  court  to  recover 
an  alleged  deficiency  of  freight  charged  under  a 
published  schedule  the  state  court  has  jurisdiction 
to  construe  the  schedule  filed  with  the  interstate 
commerce  commission  to  determine  whether  the  rate 


prohibited  by  the  statute,  and  (  9 
provides:  "That  any  person  or  per- 
sons claiming'  to  be  damaged  by  any 
common  carrier  subject  to  the  pro- 
visions of  this  act  may  either  make 
complaint  to  the  Commission  as  here- 
inafter provided  for,  or  may  bring 
suit  In  his  or  their  own  behalf  for 
the  recovery  of  the  damages  for 
which  such  common  carrier  may  be 
liable  under  the  provisions  of  this 
act,  in  any  district  or  circuit  court 
of  the  United  States  of  competent 
Jurisdiction;  but  such  person  or  per- 
sons shall  not  have  the  right  to  pur- 
sue both  of  said  remedies,  and  must 
in  each  case  elect  which  one  of  the 
two  methods  of  procedure  herein  pro- 
vided for  he  or  they  will  adopt.' 
...  It  will  be  seen  that  this  sec- 
tion does  more  than  create  a  right 
and  designate  the  court  In  which  it 
is  to  be  enforced.     It  gives  the  ship- 

8er  the  option  to  proceed  before  the 
ommlsslon  or  In  the  Federal  courts. 
The  express  grant  of  the  right  of 
choice  between  those  two  remedies 
was  the  exclusion  of  any  other  rem- 
edy in  a  state  court;  and  that  the 
Federal  tribunals  have  exclusive 
Jurlsidlctiion  of  a  certain  class  of 
cases  referred  to  In  I  9  has  been 
recognised  in  the  few  decisions  deal- 
ing with  the  question."  Pennsyl- 
vania R.  Co.  v.  Puritan  Coal  Min. 
Co.,  287  U.  S.  121,  127,  35  SCt  484,  69 
L.  ed.  867. 

S3.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Min.  Co.,  237  U.  S.  121,  36 
SCt  484,  59  L.  ed.  867. 

•4.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Min.  Co.,  237  U.  S.  121.  36 
SCt  484,  59  L.  ed.  867;  Mitchell  Coal, 
etc.,  Co.  v.  Pennsylvania  R.  Co.,  230 
U.  S.  247,  33  SCt  916.  67  L.  ed.  1472; 
Robinson  v.  Baltimore,  etc.  R.  Co., 
222  U.  S.  606.  32  SCt  114.  66  L.  ed. 
288  Taff  64  W.  Va.  406,  63  SB  323]; 
Franklin  v.  Philadelphia,  etc.,  R.  Co., 
203  Fed.  134;  Morriedale  Coal  Co.  v. 
Pennsylvania  R.  Co..  183  Fed.  929. 
106  CCA  269  [aft  176  Fed.  748,  and 
aff  230  U.  S.  804.  33  SCt  938,  67  L. 
ed.  14941;  Hardaway  v.  Southern  R. 
Co..  90  S.  C.  475,  73  SE  1020,  AnnCas 
1913D  266. 

For  analogous  decisions  relating 
to  proceedings  by  shippers  for  relief 
against  unreasonable  rates  filed  with 
the  Interstate  commerce  commission 
see  supra  85  689,  710,  716. 

96.  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Min.  Co..  237  U.  S.  121.  35 
SCt  484.  69  L.  ed.  867. 

96.  Pennsylvania  R.  Co.  v.  Purl- 
tan  Coal  Min.  Co..  237  U.  S.  121,  35 
SCt  484.  59  L.  ed.  867. 

97.  U.  S. — Eastern  R.  Co.  v.  Lit- 
tlefleld,  237  U.  S.  140,  35  SCt  489,  69 


L.  ed.  878  [dlsm  app  (Tex.)  164  SW 
643];  Pennsylvania  R.  Co.  v.  Puritan 
Coal  Min.  Co.,  237  U.   S.  121,  35  SCt 


484.   59    L.  ed.   867    [aff   237   Pa.    420, 


85  A  426,  AnnCasl914  B  37];  Galves- 
ton, etc.,  R.  Co.  v.  Wallace.  223  U.  8. 
481,  32  SCt  205.  66  L.  ed.  616  [aff 
(Tex.  Civ.  A.)  117  SW  1691. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Hey- 
ser,  95  Ark.  412,  130  SW  662,  AnnCas 
1912A  610  and  note;  H.  L.  Halliday 
Milling  Co.  v.  Louisiana,  eta,  R.  Co., 
80  Ark.  636.  98  SW  874. 

Cal.-^Olcovich  v.  Grand  Trunk  R. 
Co.,  20  Cal.  A.  849/129  P  290. 

Ga. — Western,  etc.,  R.  Co.  v.  White 
Provision  Co..  142  Ga.  246,  82  SE  644: 
Louisville,  etc.,  R.  Co.  v.  Warfleld.  6 
Ga.  A.  560,  65  SE  308;  Southern  Pac. 
Co.  v.  Crenshaw,  6  Ga.  A.  676,  63  SE 
866. 

111. — Fry  v.  Southern  Pac.  Co.,  247 
111.  664,  93  NE  906. 

Ind. — Pittsburgh,  etc..  R.  Oo.  v. 
Knox.  177  Ind.  344,  98  NB  296;  Pitts- 
burgh, etc.,  R.  Co.  v.  Mitchell,  176 
Ind.  196,  91  NB  735,  93  NB  996;  Pitts- 
burgh, etc..  R.  Co.  v.  Wood.  46  Ind. 
A.  1,  84  NE  1009,  88  NE  709. 

Iowa. — Coad  v.  Chicago,  etc.,  R.  Co.. 
171  Iowa  747.  164  NWJ9I;  Bradbury 
v.  Chicago,  etc.,  R.  Co„  149  Iowa  61. 
128  NW  1,  40  LRANS  684  and  note. 

Kan. — Rock  Milling,  etc.,  Co.  v.  At- 
chison, etc.,  R.  Co..  154  P  264:  Mis- 
souri, etc,  R.  Co.  v.  New  Era  Milling 
Co..  79  Kan.  435,  100  P  273;  Kansas 
City  Southern  R.  Co.  v.  C.  H.  Albers 
Commn.  Co.,  79  Kan.  69,  99  P  819. 

Ky. — Illinois  Cent.  R.  Co.  v.  Hen- 
derson Bl.  Co..  138  Ky.  220,  127  SW 
779;  Louisville,  etc,  R.  Co.  v.  Scott. 
133  Ky.  724.  118  SW  990,  19  AnnCas 
392. 

Mo. — Wabash  R.  Co.  v.  Sloop,  200 
Mo.  198,  98  SW  607. 

N.  H. — Read  v.  Central  Vermont  R. 
Co.,  76  N.  H.  555,  86  SW  161. 

N.  T. — Dobbins  v.  Syracuse,  etc., 
R.  Co..  216  N.  Y.  674  mem,  109  NE 
79,  215  N.  Y.  721  mem.  109  NE  1073 
mem  [aff  157  App.  Div.  80.  141  NYS 
637];  Loom  is  v.  Lehigh  Valley  R.  Co., 
147  App.  Dlv.  195.  132  NYS  138  [mod 
208  N.  Y.  312,  101  NE  907];  Detmar- 
Wallen  Co.  v.  Delaware,  etc.,  R.  Co., 
89  Misc.  252,  153  NYS  287. 

N.  C. — Smith  v.  Southern  Express 
Co.,  166  N.  C.  165,  82  SB  15. 

Pa. — Clark  Bros.  Coal  Min.  Co.  v. 
Pennsylvania  R.  Co..  241  Pa.  615,  88 
A  754;  Stineman  Coal  Min.  Co.  v. 
Pennsylvania  R.  Co..  241  Pa.  609,  88 
A  761;  Walnut  Coal  Co.  v.  Pennsyl- 
vania R.  Co.,  237  Pa.  410,  86  A  440. 

S.  C. — Hardaway  v.  Southern  R. 
Co..  90  S.  C.  476,  73  SE  1020,  AnnCas 
1913D  266  and  note;  Gibson  v.  At- 
lantic Coast  Line  R.  Co.,  88  S.  C.  360. 
70  SB  1030. 

S.  D. — ElWott  v.  Chicago,  etc.,  R. 
Co..  85  S.  D.  67,  160  SW  777;  Jackson 
v.  Chicago,  etc.,  R.  Co.,  34  S.  D.  168, 
147   NW  732. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Lewis,  129  SW  594:  St.  Louis,  etc.,  R. 


Co.  v.  Gould.  (Civ.  A.)  165  SW  13; 
Pecos,  etc.,  R.  Co.  v.  Porter.  (Civ.  A.) 
155' SW  369,  183  SW  98;  Ft.  Worth, 
etc.,  R.  Co.  v.  Matador  Land.  etc.. 
Co.,  (Civ.  A.)  150  8W  461;  St.  Louis, 
etc.,  R.  Co.  v.  Rolf  Oil,  etc.  Co..  61 
Tex.  Civ.  A.  190,  128  SW  H9<i  Chi- 
cago, etc.,  R.  Co.  v.  Clements,  63  Tex. 
Civ.  A.  143,  115  SW  664;  Galveston, 
etc.,  R.  Co.  v.  F.  A.  Piper  Co.,  62  Tex. 
Civ.  A.   668.   115   SW   107. 

Wash.— <Ihas.  H.  Lilly  Co.  v.  North- 
ern Pac.  R.  Co., 64  Wash.  689, 117  F»  401. 

Wis. — Btchlmelr  v.  Minneapolis, 
etc..  R,  Co.,  159  Wis.  404,  160  SW  508. 

'Construing,  therefore,  tl  8,  9  and 
22  in  connection  with  the  statute  as 
a, whole,  it  appears  that  the  Act  was 
both  declaratory  and  creative.  It 
gave  shippers  new  rights,  while  at 
the  same  time  preserving  existing 
causes  of  action.  It  did  not  super- 
sede the  Jurisdiction  of  state  courts 
in  any  case,  new  or  old.  where  the 
decision  did  not  involve  the  deter- 
mination of  matters  calling  for  the 
exercise  of  the  administrative  power 
and  discretion  of  the  Commission;  or 
relate  to  a  subject  as  to  which  the 
Jurisdiction  of  the  Federal  courts  had 
otherwise  been  made  exclusive.  Com- 
pare Robinson  v.  Baltimore,  etc,  R. 
Co.,  222  U.  8.  506.  32  SCt  114.  66  L. 
ed.  288;  Texas,  etc.,  R.  Co.  v.  Abilene 
Cotton  Oil  Co..  204  U.  S.  426,  439. 
446.  27  SCt  350.  51  L.  ed.  653.  9  Ann 
Cas  1076;  36  Stat.  661  (16);  38  Stat. 
220."  Pennsylvania  R.  Co.  v.  Puri- 
tan Coal  Min.  Co..  237  U.  S.  121,  130. 
36  SCt  484.  69  L.  ed.  867. 

[a]  Thus,  (1)  a  Pennsylvania 
court  has  Jurisdiction  over  a  railroad 
company  sued  for  damages  under  the 
act  of  June  4,  1883  (P.  L.  72),  for  dis- 
crimination in  supplying  coal  cars, 
where  it  appears  that  plaintiffs  re- 
lation to  the  coal  terminated  at  a 
point  within  the  limits  of  said  state; 
and  it  (e  immaterial  that  the  Inten- 
tions of  plaintiff  may  have  been  that 
the  coal  should  .be  shipped  from  that 
point  to  a  point  without  the  state. 
Wright  v.  Baltimore,  etc  R.  Co.. -32 
Pa.  Super.  6.  (2)  In  enforcing  the 
provisions  of  the  Interstate  Com- 
merce Act  requiring  an  Initial  car- 
rier to  obligate  Itself  to  carry  freight 
to  Its  destination,  the  Jurisdiction  of 
the  state  courts  Is  concurrent  with 
that  of  the  federal  courts  where  the 
amount  involved  permits  federal 
Jurisdiction,  and  exclusive  where  the 
amount  involved  Is  not  large  enough 
for  federal  jurisdiction.  Fry  v. 
Southern  Pac.  Co..  247  111.  664.  93  NE 
906;  Louisville,  etc..  R.  Co.  v.  Scott. 
133  Ky.  724.  118  SW  990,  19  AnnCas 
392;  Perkett  v.  Manistee,  etc,  R.  Co^ 
175  Mich.  252,  141  NW  607. 

98.  Interstate  Commerce  Commn. 
v.  Chicago,  etc.,  R.  Co..  141  Fed.  lt»3 
[aft  209  TJ.  S.  108.  28  SCt  493,  (2  L. 
ed.  706]. 


For  later  oases,  developments  and  onasges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note-number. 
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so  charged  is  illegal." 

[§  809]  c.  Limitation  of  Actions.  The  time 
within  which  actions  for  a  wrongful  discrimination 
may  be  brought  is  subject  to  varying  statutory  pro- 
risions.1 

[i  810]  d.  Parties.  The  person  aggrieved  is 
the  proper  party  plaintiff  in  an  action  for  discrimi- 
nation.* A  legal  title  is  sufficient  to  maintain  the 
action.3 

[$  811]  e.  Pleading.  In  an  action  to  recover 
damages  for  discrimination  the  declaration,  petition, 
or  complaint  must  show  that  the  discrimination 
complained  of  was  unjust,*  and  that  it  operated  to 
plaintiff's  injury.*  If  the  discrimination  complained 
of  is  a  violation  of  the  long  and  short  haul  clause 
of  the  Interstate  Commerce  Act,  the  complaint  will 
be  insufficient  if  the  entire  through  rate  is  not  shown 
and  if  it  is  not  alleged  that  any  shipments  were 
made  at  the  lower  rate,  except  such  as  were  billed 
through  under  the  joint  rate*  Where  a  complaint 
states  a  good  cause  of  action  under  the  Interstate 
Commerce  Act  for  unjust  discrimination,  it  is  not 
rendered  demurrable  by  the  fact  that  it  also  insuffi- 
ciently attempts  to  allege  a  combination  or  con- 
spiracy on  defendant's  part  with  certain  other  rail- 
roads to  restrain  trade  and  seeks  to  recover  treble 
damages  under  the  Sherman  Anti-Trust  Aet.T 
Where  a  recovery  is  sought  for  several  acts  of  dis- 
crimination it  is  not  necessary  to  state  each  sepa- 
rate act  of  discrimination  as  a  separate  cause  of 
action.8  If  the  conduct  of  the  carrier  amounts  to  a 
willful  violation  of  the  law  against  discrimination, 
exemplary  damages  are  recoverable;  hence  allega- 
tions of  the  complaint  which  would  throw  light  on 


99.  Southern  Pac.  Co.  v.  Frye,  82 
Wash.  9,  14S  P  163. 

1.  See  statutory  prortelona;  and 
Central  Trust  Co.  v.  Chicago,  etc.,  K. 
Co.,  158  Iowa  104,  185  NW  721  (hold- 
lag  that  the  right  of  action  given  by 
Code  {  2130,  to  any  one  against  whom 
a  common  carrier  has  discriminated 
In  Its  rates  Is  barred  within  two 
years,  unless  the  discrimination  is 
fraudulently  concealed);  Louisville, 
etc..  R.  Co.  v.  Walker,  110  Ky.  981,  88 
SW  20,  23  KyL  453  (holding  that  the 
provision  of  St.  (  819,  that  all  prose- 
cutions and  aotlons  "under  this  law" 
shall  be  commenced  within  two  years 
after  the  offense  shall  have  been 
committed  or  the  cause  of  action 
shall  have  accrued,  applies  not  only 
to  prosecutions  and  actions  under  the 
sections  immediately  preceding,  re- 
ferring to  extortion,  discrimination, 
and  preferences,  but  also  to  an  ac- 
tion under  the  section  immediately 
following  relating  to  the  long  and 
short  haul);  Roberts  v.  Philadelphia, 
etc..  R.  Co.,  22  Pa.  Dist.  9S6  (holding 
that  an  action  to  recover  the  dam- 
ages provided  for  by  the  Pennsyl- 
vania statute  is  barred  unless 
brought  within  six  years). 

2.  State  v.  Central  Vermont  R. 
Co.,  81  Vt.  488,  71  A  194,  180  AmSR 
1065   (under  St.   I  8904). 

[aj  "Party  aggrieved." — One  who 
suffers  a  loss  of  fifty  cents  per  ton 
on  coal  purchased  by  him  by  reason 
of  the  facCthat  the  carrier  transport- 
ing the  coal  charged  him  fifty  cents 
per  ton  more  than  he  charged  an- 
other shipper  is  the  "party  ag- 
grieved" within  a  statute  making  a 
carrier  liable  to  the  party  aggrieved 
for  all  damages  sustained  by  reason 
of  unreasonable  discrimination  in 
rates.  State,  v.  Central  Vermont  R. 
Co.,  81  Vt.  468,  71  A  194,  130  AmSR 
1086. 

3.  Cox  v.  Pennsylvania  R.  Co., 
(Pa.)  85  A  863  {holding  that  a  right 
of  action  against  a  railroad  company 
for  discrimination  in  refusing  a  sid- 
ing to  a  coal  property  is  in  plaintiffs 
where  they  held  the  legal  title  dur- 


ing the  discrimination,  although  they 
had  conveyed  the  property  before  the 
action  was  brought). 

4.  Chas.  H.  Lilly  Co.  v.  Northern 
Pac.  R.  Co.,  64  Wash.  689,  117  P  401. 

[a]     Averment  held   sufficient. — A 

fetltion  to  recover  under  }  2  of  the 
nteretate  Commerce  Act  Is  sufficient 
if  It  states  facts  which  show  the  cir- 
cumstances and  conditions  under 
which  defendant  had  charged  plain- 
tiff a  given  rate  for  transportation 
of  freight,   and   alleges   in   the  lan- 

fruage  of  the  act  that  for  like  serv- 
ces  under  substantially  similar  cir- 
cumstances and  conditions,  defendant 
had  charged  another  a  less  given  rate, 
without  alleging  facts  which  show 
that  the  services  were  alike,  or  ren- 
dered under  substantially  similar  cir- 
cumstances and  conditions,  or  that 
plaintiff  was  charged  more  than  the 
schedule  rate.  Klnnavey  v.  St.  Louis 
Terminal  R.  Assoc,  81  Fed.  802. 

B.  Chas.  H.  Lilly  Co.  v.  Northern 
Pac.  R.  Co.,  64  Wa.ah.-589,  117  P  401. 
[a]  Oomplalnt  held  suffiolant  to 
•how  how  plaintiff  was  Inland*— In 
an  action  against  a  railroad  company 
for  the  violation  of  Rev.  St.  (1899) 
(    1138,    prohibiting    railroads    from 

flvlng  any  unreasonable  advantage 
o  any  locality,  or  subjecting  any 
locality  to  unreasonable  disadvan- 
tage, and  |  1184,  prohibiting  them 
from  charging  higher  rates  for  a 
shorter  than  for  a  longer  haul,  a  peti- 
tion alleging  that  defendant  has 
charged  plaintiffs  a  higher  rate  for 
shipping  freight  from  a  certain  point 
to  their  station  than  Its  published 
tariffs  from  the  same  point  in  the 
same     direction     to     stations    at     a 

?reater  distance,  specifying  the  dlf- 
erence  in  the  charges  and  the 
amount  on  which  the  excessive 
freight  was  paid,  and  alleging  that 
merchants  doing  business  at  the 
other  points  were  given  an  undue  ad- 
vantage over  plaintiffs,  sufficiently 
states,  in  what  way  they  were  in- 
jured by  defendant's  acts.  Conn  v. 
St.  Louis,  etc.,  R.  Co.,  181  Mo.  30,  79 
SW  961. 


the  question  as  to  whether  the  conduct  of  the  car- 
rier was  willful  will  not  be  stricken  out  as  irrele- 
vant." 

[§  812]  f.  Evidence.  The  right  of  recovery 
given  by  the  Interstate  Commerce  Act  for  violation 
of  its  provisions  against  unjust  discrimination  for 
the  full  amount  of  damages  sustained  by  the  viola- 
tion of  the  act  is  in  the  nature  of  a  penalty,  and 
in  order  to  recover  plaintiff  must  make  out  a  case 
showing  a  violation  of  the  act  clearly  and  directly 
and  not  by  way  of  inference.10  The  loss  alleged  to 
have  been  sustained  must  be  proved,11  and,  where 
the  statute  allows  three  times  the  actual  damages, 
plaintiff  is  bound  to  produce  very  clear  and  definite 
proof  as  to  the  actual  loss  suffered.11  In  order  to 
make  out  a  case  of  unreasonable  discrimination  it  is 
not  necessary  to  show  that  the  charges  were  more 
than  the  rates  fixed  by  the  carrier  and  approved  by 
the  railroad  commissioners.1*  It  is  competent  to 
show  the  rates  charged  others  for  shipments  over 
other  branches  of  the  road  where  it  appears  that 
the  conditions  were  substantially  similar.14  In  an 
action  for  refusal  to  grant  facilities  to  an  express 
company  equal  to  those  afforded  another  express 
company,  contracts  which  the  express  company  had 
'offered  to  execute  are  properly  admitted.15  Under 
a  statute  declaring  that  every  railroad  company 
which  shall  fail  or  refuse  under  such  regulations 
as  may  be  prescribed  by  the  railroad  commission 
to  transport  freight  destined  for  a  connecting  car- 
rier shall  be  guilty  of  unjust  discrimination,  it  is 
contemplated  that  the  commission  shall  establish 
rules;-  hence  in  an  action  for  unjust  discrimination 
such  rules  are  admissible.1*  In  an  action  against  a 
carrier  for  refusing  a  aiding  to  coal  property;  evi- 

8.  Parsons  v.  Chicago,  etc,  R.  Co., 
1ST  U.  S.  447,  17  SCt  887.  42  L.  ed. 
231  [aff  63  Fed.  908,  11  CCA  489). 

7.  American  Union  Coal  Co.  v. 
Pennsylvania  R.  Co.,  159  Fed.  278. 

8.  Cohn  v.  St.  Louis,  etc.,  R.  Co:, 
181  Mo.  80,  79  SW  981;  Langdon  v. 
New  York,  etc.,  R.  Co.,  15  NTS  255, 
27  AbbNCas  166.' 

9.  Augusta  Brokerage  Co.  v.  Cen- 
tral of  Georgia  R.  Co..  121  Ga.  48,  48 
SE  711. 

10.  Parsons  v.  Chicago,  etc,  R. 
Co.,  167  U.  S.  447,  17  SCt  887.  42  L. 
ed.  221  [aff  63  Fed.  903,  11  CCA  489) 
(on  the  principle  that  one  who  Is 
seeking  to  recover  a  penalty  is  bound 
by  the  rule  of  strict  proof);  Knud- 
sen-Ferguson  Fruit  Co.  v.  Michigan 
Cent.  R.  Co.,  14  8  Fed.  968,  79  CCA 
46  [certiorari  den  204  U.  S.  671,  27 
SCt  786,  51  L.  ed.  672J. 

[a]  Svldenoe  held  insufficient  to 
■how  discrimination  under  state  stat- 
ute*—St.  Louis,  etc.,  R.  Co.  v.  Clay 
County  Gin  Co.,  77  Ark.  857.  92  SW  581. 

[b]  Erldenoe  held  Insufficient  to 
show  undue  prefereno*. — Lever  Bros. 
Ltd.  v.  Midland  R.  Co..  101  L.  T.  Rep. 
N.  S.  438. 

1L  Meeker  v.  Lehigh  Valley  R, 
Co.,  286  U.  S.  412,  35  SCt  828,  69  L. 
ed.  644. 

19.  Roberts  v.  Philadelphia,  etc, 
R-  Co.,  22  Pa.  Dist.  935. 

13.  Cohn  v.  St.  Louis,  etc,  R.  Co., 
181  Mo.  30.  79  SW  961. 

14.  Hilton  Lumber  Co.  v.  Atlantic 
Coast  Line  R.  Co..  141  N.  C.  171,  181, 
53  SB  823,  6  LRANS  225  (where  the 
court  said:  "To  show  that  In  a  few 
oaaes  and  within  a  short  period  lower 
rates  were  given  other  persons  would 
not  establish  unlawful  discrimina- 
tion. It  is  therefore  essential  to  the 
plaintiff's  right  to  recover  for  it  to 
show  that  a  regular  systematic  dis- 
criminating rate  was  given"). 

15.  Missouri,   etc..   R.   Co.   v.   Em- 

§lre  Express  Co.,   (Tex.  Civ.  A.)   173 
W  222. 

16.  Consumers'  Lignite  Co.  v. 
Houston,  etc..  R.  Co.,  (Tex.  Civ.  A.) 
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dence  of  the  sale  of  cars  by  defendant  to  individual 
shippers  and  as  to  the  loading  of  cars  from  wagons 
is  irrelevant.17  On  an  issue  as  to  discrimination  in 
car  supply,  the  evidence  showing-  that  defendant 
had  an  adequate  number  of  cars  on  hand,  evidence 
of  defendant 's  equipment  of  foreign  lines  being  im- 
material was  properly  excluded.18 

[$  813]  g.  Defenses.  In  actions  to  recover  damages 
for  discrimination  by  payment  of  rebates  to  com- 
peting shippers,  the  doctrine  of  voluntary  payments 
has  no  application  and  will  not  preclude  a  recovery 
of  damages  for  the  tort  measured  by  the  rebates 
allowed  to  competitors.19  Where  a  carrier  discrimi- 
nates against  a  shipper  in  the  allotment  of  cars, 
contrary  to  its  adopted  system  of  transportation 
followed  in  respect  to  other  shippers,  it  cannot  set 
up  as  a  defense  that  such  system  of  transportation 
was  subsequently  declared  unlawful  by  the  inter- 
state commerce  commission  which  ordered  its  dis- 
continuance.20 An  order  of  the  interstate  commerce 
'commission  against  defendant,  forbidding  discrimi- 
nation in  the  distribution  and  awarding  reparation 
to  plaintiff,  does  not  bar  plaintiff's  subsequent  action 
under  a  state  statute  for  damages  from  discrimina- 
tion relating  solely  to  intra-state  commerce.21  The 
provision  of  the  Interstate  Commerce  Act12  per- 
mitting a  just  and  reasonable  allowance  by  a  carrier 
for  services  rendered  or  instrumentalities  furnished 
in  connection  with  the  transportation  is  not  avail- 
able as  a  defense  to- a  carrier  in  an  action  to  recover 
for  discriminations  practiced  by  the  making  of  a 
secret  allowance  to  a  favored  shipper.2*  But  a 
shipper  who  with  others  was  given  rebates  in  vio- 
lation of  law  cannot  maintain  an  action  against  the 
carrier  giving  the  rebates  merely  because  other  ship- 


pers were  given  larger  rebates.24  The  personnel  of 
the  applicants  for  a  siding  to  a  coal  mine,  under  a 
state  statute,  does  not  enter  into  the  question  of 
its  grant  or  refusal,25  and  a  request  by  an  agent 
for  an  undisclosed  principal  is  sufficient.28 

[$  814]  h.  What  Damages  Recoverable.  The 
amount  of  damages  recoverable  for  an  unjust  dis- 
crimination against  a  shipper  depends  on  the  word- 
ing of  the  statutes  under  which  the  action  is  brought 
and  on  the  character  of  the  discrimination. 

Discrimination  in  rates.  In  actions  based  on  f  2 
of  the  Interstate  Commerce  Act,  which  prohibits 
and  declares  it  unlawful  for  a  carrier,  by  any 
special  rate  or  rebate,  or  by  any  other  device,  to 
receive  from  one  person  for  service  rendered  in 
transporting  property  a  greater  or  less  compensa- 
tion, than  it  receives  from  any  other  person  for  do- 
ing for  him  a  like  and  contemporaneous  service  in 
the  transportation  of  a  like  kind  of  traffic  under 
similar  conditions,  and  on  $  8,  which  expressly  de- 
clares that,  wherever  the  carrier  does  an  act  pro- 
hibited or  fails  to  do  any  act  required  it  shall  be 
"liable  to  the  person  injured  thereby  for  the  full 
amount  of  damages  sustained  in  consequence  of 
such  violation  .  .  .  together  with  reasonable 
attorney's  fee,"  the  measure  of  damages  in  favor 
of  a  shipper  compelled  to  pay  the  published  tariff 
rate,  while  his  favored  competitors  are  given  a  less 
rate  by  means  of  rebates,  or  other  device,  is  the 
damage  actually  sustained  and  proved,  and  not  the 
difference  between  the  rate  charged  the'' injured 
party,  and  that  charged  favored  shippers  on  like 
shipments  during  the  same  period;  the  statute  does 
not  provide  any  fixed  measure  of  damages.27  Under 
state  statutes,  more  or  less  similar  in  terms  to  the 


17.  Cox  v.  Pennsylvania  R.  Co., 
(Pa.)  85  A  868. 

18.  Sonman  Shaft  Coal  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  487,  88 
A  746. 

19.  Mitchell  Coal,  etc.,  Co.  v 
Pennsylvania  R.  Co..  241  Pa,  536,  88 
A  743;  Borda  v.  Philadelphia,  etc., 
R.  Co.,  141  Pa,  484,  21  A  665. 

[a]  Season  for  rule. — Such  an 
action  is  not  to  recover  back  freights 
paid  but  an  action  of  tort  to  recover 
damages  for  breach  of  the  carrier's 
duty.  Borda  v.  Philadelphia,  etc.,  R. 
Co.,  141  Pa.  484,  21  A  666. 

SO.  Stineman  Coal  Mln.  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  609,  88 
A  761;  Puritan  Coal  Mln.  Co.  v. 
Pennsylvania  R.  Co.,  237  Pa.  420, 
468,  86  A  426,  AnnCasl914B  37  and 
note  (where  the-  court  said:  "In 
making  the  present  objection  the  de- 
fendant company  would  set  up  its 
own  disregard  and  violation  of  law 
In  mitigation.  It  had  its  own  pur- 
pose to  serve  in  excluding  private 
cars  from  the  computation.  What- 
ever the  purpose  was.  the  scheme 
was  acquiesced  in  by  all  shippers  lr 
the  district  as  fair  and  equitable, 
with  full  knowledge  of  all  facts, 
since,  so  far  as  appears,  none  made 
complaint.  Now  that  it  has  been 
made  to  appear  that  the  defendant 
company  disregarded  Its  own  basis 
of  distribution,  not  because  It  was  In- 
equitable for  the  reason  that  the  pri- 
vate cars  had  not  been  included  In 
the  computation,  but  solely  with  a 
view  of  giving  a  particular  shipper 
an  unlawful  preference,  it  seeks 
to  mitigate  the  consequences  of  Its 
own  dereliction  by  having  applied  a 
rule  It  defied  when  It  established  the 
basis  of  distribution  upon  which  all 
acted  throughout  the  entire  trans- 
action"). 

21.  Clark  Bros.  Coal  Mln.  Co.  v. 
Pennsylvania  R.  Co.,  241  Pa.  615,  88 
A  754. 

82.  Int.  Com.  Act  (24  U.  S.  St.  at 
L.  379  c  104   i   15),  as  amended  by 


Act  June  29.  1906  (34  U.  S.  St  at 
L.  684  C  3591  1  4). 

23.  Langdon  v.  Pennsylvania  R. 
Co.,   194   Fed.    486. 

84.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Mln.  Co.,  173  Fed.  1,  9, 
97  CCA  383  [rev  on  other  grounds 
230  U.  S.  184,  33  SCt  893.  67  L.  ed. 
1447]  (where  the  court  said:  "Courts 
of  Justice  are  not  instituted  to  meas- 
ure difference  In  money  value  to  two 
people  who  are  engaged  In  viola- 
tion of  the  same  law,  and  therefore 
the  court  will  not  permit  them  to 
recover,  not  for  the  purpose  of  re- 
lieving the  defendant,  but  because 
the  plaintiff  is  just  as  culpable,  and 
under  this  law.  If  any  criminality 
attaches,  has  been  just  as  much  a 
violator  of  the  law,  as  the  defend- 
ant"). 

OS.  Minds  v.  Pennsylvania  R.  Co., 
228  Pa,  676,  77  A  909. 

SB.  Minds  v.  Pennsylvania  R.  Co., 
228  Pa.  675,  77  A  909. 

[a]  Bale  atfplled, — In  an  action 
by  two  brothers  as  partners  against 
a  railroad  company  for  damages  for 
refusing  to  allow  them  a  siding  to 
their  coal  mine,  under  the  act  of 
June  4.  1883  (P.  L.  721,  relating  to 
discrimination  by  carriers,  it  Is  no 
defense  that  the  request  for  the  sid- 
ing was  not  made  by  plaintiffs,  but 
by  their  father,  where  the  father  was 
acting  for  plaintiffs  and  no  one  else 
could  have  sued,  except  the  sons- 
Minds  v.  Pennsylvania  R.  Co.,  228 
Pa.  575.  77  A  909. 

27.  Pennsylvania  R.  Co.  v.  Inter- 
national Coal  Mln.  Co.,  230  U.  S.  184, 
203,  33  SCt  893,  67  L.  ed.  1446  [rev 
173  Fed.  1,  97  CCA  383];  Lehigh 
Valley  R.  Co.  v.  American  Hay  Co., 
219  Fed.  639,  136  CCA  307;  Knudsen- 
Ferguson  Fruit  Co.  v.  Michigan  Cent. 
R.  Co.,  148  Fed.  968.  79  CCA  46  [cer- 
tiorari den  204  U.  S.  671,  27  SCt  786, 
51  L.  ed.  672].  See  also  Mitchell 
Coal,  etc.,  Co.  v.  Pennsylvania  R. 
Co.,  181  Fed.  403  [app  dlsm  183  Fed. 
908,  writ  of  error  dlsm  192  Fed.  475, 


112  CCA  637,  certiorari  den  223  U.  8. 
733.  32  SCt  628.  66  L.  ed.  635.  and 
mod  230  U.  8.  247,  33  SCt  916,  67  L 
ed.  1472]  (holding  that.  In  an  action 
to  recover  damages  for  discrimina- 
tion In  rates  based  on  {  2  of  the 
Interstate  Commerce  Act,  the  shipper 
aggrieved  by  the  discrimination  Is 
entitled  to  recover  only  for  such  dis- 
crimination as  gave  his  competitor 
an  unfair  advantage  in  the  same 
market;  damages.  It  was  said,  can- 
not be  allowed  without  regard  to  the 
question  whether  plaintiff's  goods 
reached  the  same  market  as  was 
reached  by  the  goods  of  the  favored 
shipper).  To  same  effect  Meeker 
v.  Lehigh  Valley  R.  Co.,  236  U.  S. 
412,35  SCt  328,  59  L.  ed.  644. 

"To  support  a  recovery  under  this 
section,  there  must  be  a  showing 
of  some  specific  pecuniary  injury.  A 
cause  of  action  does  not  necessarily 
arise  from  those  acts  or  omissions 
of  a  common  carrier  that  may  sub- 
ject it  to  a  criminal  prosecution  by 
the  government,  or  to  corrective  or 
coercive  proceedings  at  the  instance 
of  the  commission?'  Knudsen-Fergu- 
son  Fruit  Co.  v.  Michigan  Cent  R. 
Co.,  148  Fed.  968.  974.  79  CCA  46 
rcertlorari  den  204  U.  S.  671.  V 
SCt  786,  51   L,  ed.  6721. 

[a]  Season  for  role. — "To  adopt 
such  a  rule  and  arbitrarily  measure 
damages  by  rebates  would  create  a 
legalized,  but  endless,  chain  of  de- 
partures from  the  tariff;  would  ex- 
tend the  effect  of  Its  original  crime, 
would  destroy  the  equality  and  cer- 
tainty of  rates,  and,  contrary  to  the 
statute,  would  make  the  carrier  liable 
for  damages  beyond  those  Inflicted 
and  to  persons  not  Injured.  The 
limitation  of  liability  to  the  persons 
damaged  and  to  an  amount  equal  to 
the  injury  suffered  Is  not  out  of  con- 
sideration for  the  carrier  who  has 
violated  the  statute.  On  the  con- 
trary, the  act  Imposes  heavy  penal- 
ties, independent  of  the  amount  of 
rebate   paid,   and   as   each   shipment 


For  later  cases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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provisions  of  the  Interstate  Commerce  Act,  the  same 
rule  has  been  applied  in  some  states  ;w  but  in  others 
it  has  been  held  that  the  difference  between  the  dis- 
criminating rates  may  be  recovered.29  Under  a 
statute  of  Colorado,  providing  that,  if  the  carrier 
made  rebates  or  concessions  to  shippers,  it  must  ex- 
tend them  to  all  shippers  under  the  same  circum- 
stances and  conditions,  where  it  appeared  that  an- 
other shipper  similarly  circumstanced  as  to  place 
and  distance  as  plaintiffs  had  been  receiving  from 
the  carrier  a  rebate  which  was  not  allowed  to  them, 
the  damages  sustained  by  plaintiffs  should  be  meas- 
ured by  the  amount  of  the  rebate;30  and  the  ques- 
tion whether  plaintiff  lost  profits  on  sales  by  reason 
of  the  nonallowance  of  the  rebate  is  too  remote  to 
be  held  an  element  of  damages.81  In  actions  based 
on  $  4  of  the  Interstate  Commerce  Act,  relating  to 
rates  for  long  and  short  hauls,  the  complaining  ship- 
per may  recover  the  excess  of  the  charge  for  a  short 


haul  over  a  charge  for  a  long  haul,32  and  a  like  rule 
prevails  under  similar  state  statutes.33 

Discrimination  in  transportation  facilities.  The 
measure  of  damages  for  unlawful  discrimination  in 
transportation  facilities  is  compensation  for  the  act- 
ual loss  suffered,34  ascertained  according  to  the  usual 
rules  governing  compensatory  damages,35  subject  to 
any  statutory  minimum,38  and  to  provisions  for 
double  or  treble  damages  in  certain  cases.37  All 
damages  which  ordinarily  and  in  the  natural  course 
of  things  have  resulted  from  the  commission  of  the 
wrongful  act  are  recoverable.38  Loss  of  profits,  if 
clearly  shown  and  not  merely  speculative,  is  an  ele- 
ment of  damages.39 

Double  or  treble  damages.  The  statutes  in  some 
jurisdictions  provide  for  a  recovery  of  double  or 
treble  damages  sustained  by  a  shipper  for  unjust 
discrimination;40  Under  the  Mississippi  statute 
double  damages  are  allowed  in  case  the  carrier  dis- 


constltutes  a  separate  offense,  the 
lav  in  its  measure  of  fine  and  punish- 
ment Is  a  terror  to  evil  doers.  But 
for  the  public  wrong  and  for  the  In- 
terference with  the  equal  current  of 
commerce  these  penalties  or  fines 
were  made  payable  to  the  Govern- 
ment. If  by  the  same  act  a  private 
Injury  was  Inflicted,  a  private  right 
of  action  was  given.  But  the  public 
wrong  did  not  necessarily  cause 
private  damage,  and  when  it  did,  the 
pecuniary  loss  varied  with  ■  the 
character  of  the  property,  the  cir- 
cumstances of  the  shipment  and  the 
state  of  the  market,  so  that  Instead 
of  giving  the  shipper  the  right  to 
recover  a  penalty  fixed  In  amount 
or  measure,  the  statute  made  the 
guilty  carrier  liable  for  the  full 
amount  of  damages  sustained, — 
whatever  they  might  be  and  whether 

S eater  or  less  than  the  rate  of  re- 
te  paid."  Pennsylvania  R.  Co.  v. 
International  Coal  Co.,  230  U.  8.  184, 
206.  33    SCt  893,  57  L.  ed.  1446. 

lb]  "Contemporaneous"  defined^— 
"The  well-known  evil  aimed  at  In 
section  2  requires  the  court  to  hold 
that  the  implied  term  in  the  com- 
parison is  the  offending  rates,  mak- 
ing the  word  to  mean,  'at  the  same 
time  with  the  offending  rates,'  and 
that,  as  long  as  these  rates  remain 
in  force,  the  services  rendered  to  a 
complaining  and  to  a  favored  shipper 
are  'contemporaneous'  within  the 
meaning  of  the  statute."  Mitchell 
Coal,  etCj,  Co.  v.  Pennsylvania  R. 
Co.,  181  Fed.  403,  411  [app  dism  183 
Fed.  908,  writ  of  error  dlsm  192 
Fed.  475.  112  CCA  837,  certiorari  den 
223  U.  S.  733,  32  SCt  628.  68  L.  ed. 
635.  and  mod  230  U.  S.  247,  33  SCt 
916.  57  L.  ed.  1472]. 

28.  Hoover  v.  Pennsylvania  R. 
Co.,  156  Pa.  220,  27  A  282,  36  AmSR 
43.  22   LRA  26$. 

[a]  Under  the  Pennsylvania  stat- 
ute (1)  authorising  the  recovery  of 
damages  for  treble  the  "amount  of 
injury  suffered"  by  unjust  discrimi- 
nation. It  is  held  that  the  amount  of 
Injury  suffered  Is  not  necessarily 
the  difference  in  the  rates  charged. 
"It  might  be,  or  it  might  not  be,  but, 
In  any  event,  it  must  be  a  subject 
of  proof."  Hoover  v.  Pennsylvania 
R.  Co.,  156  Pa.  220.  244,  27  A  282,  36 
AmSR  43,  22  LRA  263.  (2)  If  the 
shipper  suffers  no  actual  Injury  be- 
cause of  the  unlawful  discrimination, 
he  is  not  entitled  to  damages.  Rob- 
erts v.  Philadelphia,  etc.,  R.  Co., 
22  Pa.  Dlst.  935. 

29.  Seaman  v.  Minneapolis,  etc., 
R.  Co.,  127  Minn.  180,  149  NW  134 
(where  the  court  conceded  that  its 
doctrine  could  not  be  reconciled  with 
the  federal  decisions,  but  adhered  to 
its  own  view);  Sullivan  v.  Minneapo- 
lis, etc.,  R.  Co.,  121  Minn.  488,  142 
NW  3.  45  LRANS  612;  American  Ex- 
press Co.  v.  Crawley,  88  Miss.  525, 
41  S  261. 

[a]  Bl  support  of  this  view  the 
court  said:  'Is  soon,  therefore,  as 
the  duty  of  equality  Is  established, 
by  reference  either   to   the   common 


law  or  to  statute,  the  general  dam- 
ages Incident  to  a  violation  thereof 
obviously  include  the  difference  be- 
tween the  charges  Involved  in  the 
discrimination,  whether.  .  .  .  they 
be  viewed  as  flowing  from  extor- 
tionate or  excessive  charges,  or, 
as  in  our  conception  thereof, 
they  be  deemed  as  purely  com- 
pensatory by  way  of  restoration 
of  equality.  The  wrong  complained 
of  being  unlawful  discrimination, 
the  damages  inevitably  Incident 
thereto  must  include  the  dif- 
ference between  the  amount  paid 
by  the  shipper  from  whom  the  full 
rate  is  exacted  and  that  accepted 
from  the  more  favored  one.  Any 
other  conclusion  would,  in  many 
cases,  deprive  the  shipper  of  the 
benefit  of  the  rule  of  equality,  and 
we  would  have  the  resultant  anomaly 
of  the  Invasion  of  a  right  coupled 
with  the  denial  of  a  remedy.  We 
will  haive  occasion  to  discuss  this 
subject  further  when  we  come  to 
consider  the  effect  of  our  statutes. 
The  question  as  to  whether  other 
damages  may  be  recovered  Is  not  In- 
volved on  this  appeal."  Sullivan  v. 
Minneapolis,  etc.,  R.  Co.,  121  Minn. 
488,  496!  142  NW  3,  45  LRANS  612. 

30.  union  Pac.  R.  Co.  v.  Good- 
ridge,  149  U.  S.  680,  13  SCt  970,  37 
L.  ed.  986. 

31.  Union  Pac.  R.  Co.  v.  Good- 
ridge,  149  U.  S.  680,  13  SCt  970,  37 
L.    ed.    986. 

32.  Osborne  v.  Chicago,  etc.,  R. 
Co.,  48  Fed.  49  [rev  on  other  grounds 
52  Fed.  912.  3  CCA  347]j  Junod  v. 
Chicago,  etc,  R.  Co.,  47  Fed.  290. 

33.  Seawell  v.  Kansas  City,  etc., 
R.  Co.,  119  Mo.  222,  24  SW  1002. 

3*.  Toledo,  etc.,  R.  Co.  v.  Wren, 
78  Oh.  St.  137,  84  NE  786;  Hillsdale 
Coal,  etc.,  Co.  v.  Pennsylvania  R. 
Co..  229  Pa.  61,  78  A  28,  140  AmSR 
700. 

"The  actual  loss  suffered  by  the 
plaintiff  by  reason  of  the  defendant's 
failure  to  discharge  Its  duty,  is  a 
fair  measure  of  the  damage."  Hills- 
dale Coal,  etc.,  Co.  v.  Pennsylvania 
R.  Co.,  229  Pa.  61.  68,  78  A  28,  140 
AmSR  700. 

[a]     If    special    damages    ax*   not 

limed,  the  measure  of  damages  is 
the  difference  between  the  market 
value  of  the  goods  that  would  have 
been  transported  in  the  cars  which 
plaintiff  should  have  received,  at 
the  point  to  which  they  were  to  have 
been  carried  at  the  time  when  they 
were  to  reach  their  destination,  and 
their  market  value  at  the  same  time 
at  the  place  from  which  they  should 
have  been  carried,  less  cost  of  trans- 
portation between  the  two  points. 
Toledo,  etc.,  R  Co.  v.  Wren,  78  Oh. 
St.  137,  84  NE  78B. 

35.  See  Damages  [13  Cyc  22]. 

36.  See  statutory  provisions:  and 
Toledo,  etc.,  R.  Co.  v.  Wren,  78  Oh. 
St.  137,  84  NE  137  (not  less  than 
Ave  hundred  dollars). 

37.  See  infra  text  and  notes  40- 
42. 

33.    Hillsdale    Coal,    etc.,    Co.    v. 


Pennsylvania   R.   Co.,   229   Pa.    61,   78 
A  28,   140  AmSR  700. 

39.  Hillsdale  Coal,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  229  Pa.  61,  78 
A  28,  140  AmSR  700  (evidence  of 
loss  of  profits  held  sufficient). 

[a]  Profits  of  coal  mlne^-(l) 
"As  we  look  at  it,  the  only  known 
method  to  get  at  data  from  which 
to  estimate  what  a  man  Is  damaged 
by  reason  of  discrimination  In  not 
furnishing  cars  or  other  facilities  of 
transportation,  is  to  give  the  shipper 
discriminated  against  'what  would 
have  been  a  reasonably  fair  profit  on 
whatever  Is  shown  to  be  the  fairly 
probable  output  of  the  mine  discrimi- 
nated against,  less  what  was  actually 
shipped  from  such  mine."  Hillsdale 
Coal,  etc.,  Co.  v.  Pennsylvania  R.  Co., 
229  Pa.  61.  67,  88,  69,  78  A  28,  140 
AmSR  700  (approving  Instruction  to 
jury).  (2)  "Plaintiff  suffered  more 
than  a  mere  detention  of  Its  product, 
as  It  was  kept  from  the  market  by 
the  discrimination  of  defendant.  It 
was  put  to  the  expense  of  care  and 
maintenance  of  the  mines  and  ma- 
chinery and  mules.  Its  working  force 
was  subject  to  disorganisation,  and 
many  other  items  of  expense  were 
necessarily  Incurred.  No  other  rule 
than  the  allowance  of  the  reason- 
able profits  It  would  have  made,  can 
fairly   cover   these   Items,  and  make 

?ood  to  plaintiff  the  loss  resulting 
rom  the  interruption  of  Its  busi- 
ness." Hillsdale  Coal,  etc.,  Co.  v. 
Pennsylvania  R.  Co.,  supra.  (3) 
That  the  coal  belonging  to  the  coal 
company  was  left  In  the  ground  and 
might  be  available  for  future  ship- 
ment is  immaterial  on  the  question 
of  damages,  in  the. absence  of  proof 
by  defendant  that  the  coal  company 
would  realize  for  Its  coal,  if  shipped 
in  the  future,  as-  much  as  it  would 
have  realized  if  shipped  during  the 
period  of  alleged  Illegal  discrimina- 
tion. Hillsdale  Coal,  etc.,  Co.  v.  Penn- 
sylvania R.  Co.,  supra.  (4)  Where  the 
discrimination  alleged  Is  the  refusal 
of  a  siding,  the  loss  on  unmlned  coal 
which  plaintiff  Was1  unreasonably  pre- 
vented from  mining  by  reason  of  the 
siding  may  be  considered.  Minds  v. 
Pennsylvania  R.  Co.,  228  Pa.  575,  77 
A  909.  (5)  "The  Interstate  Commerce 
Commission  seems  to  have  adopted 
the  rule  that  where  discrimination 
is  found  to  have  been  made  by  the 
carrier  in  the  distribution  of  coal 
cars,  damages  are  to  be  awarded  in 
the  amount  of  the  profits  that  the 
shipper  would  have  gained  by  the 
sale  of  his  coal  at  the  place  to  which 
he  desired  to  ship  It,  had  he  not 
been  discriminated  against,  less  the 
cost  of  transportation:  Glade  Coal 
Co.  v.  Baltimore,  etc.,  R.  Co.,  10  Int. 
Com.  Commn.  226:  Paxton  Tie  Co.  v. 
Detroit  Southern  R.  Co.,  10  Int.  Com. 
Commn.  422:  Eaton  v.  C.  H.  &  D.  R. 
Co.,  11  Int.  Com.  Commn.  619."  Hills- 
dale Coal,  etc.,  Co.  v.  Pennsylvania  R. 
Co.,  supra. 

40.  See  statutory  provisions;  and 
American  Express  Co.  v.  Crawley,  88 
Miss.  525,  41  S  261;  McGrew  v.  Mis- 
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criminates  purposely;  otherwise  the  shipper  recovers 
only  the  actual  damage  sustained.41  Under  the 
Pennsylvania  statute,  authorizing  the  recovery  of 
damages  treble  the  amount  of  injury  suffered  by  un- 
just discrimination,  where  the  verdict  is  for  single 
damages,  it  is  within  the  discretion  of  the  court 
whether  the  damages  should  be  trebled.42 

Nominal  damages.  In  order  to  sustain  a  recovery 
for  substantial  damages,  the  favored  and  disfavored 
shippers  must  have  been  competitors,  but  nominal 
damages  are  recoverable  on  a  showing  that  the  car- 
rier violated  its  duty  to  charge  all  shippers  the 
scheduled  rate.4* 

Exemplary  damages  may  be  recovered,  if  it  ap- 
pears that  the  conduct  of  the  carrier  amounted  to  a 
willful  violation  of  the  law,44  or  if  it  appears  that 
the  carrier  acted  maliciously.45 

Remote  or  speculative  damages  arc  not  recover- 
able.48 

Interest.  Under  the  Interstate  Commerce  Act,  in- 
terest on  the  recovery  is  in  the  discretion  of  the 


jury." 

[$  815]  i.  Attorney's  Fees.4*  Some  statutes 
provide  that  a  successful  plaintiff,  in  a  suit  under 
the  statute,  is  entitled  to  a  reasonable  attorney's 
fee  to  be  taxed  as  a  part  of  the  costs.4*  Such  a  pro- 
vision in  the  Interstate  Commerce  Act  has  been 
sustained  as  constitutional  over  the  objection  that 
it  is  purely  arbitrary  and  imposes  a  penalty  for 
merely  failing  to  pay  a  debt.  The  services  for 
which  an  attorney's  fee  may  be  taxed  are  those  in- 
cident to  the  action  in  which  the  recovery  is  had, 
and  not  those  before  the  interstate  commerce  com- 
mission.51 

[$  816]  3.  Injunctions— a.  Suits  against  Car- 
riers— (1)  By  Individuals  or  Localities  Discrimi- 
nated against.  A  shipper  or  a  locality  may  invoke 
the  remedy  of  injunction  to  restrain  common  car- 
riers from  granting  discriminatory  favors  to  other 
shippers  to  his  or  its  prejudice  and  injury,  where 
the  remedy  at  law  is  not  adequate  or  effectual.51  But  a 
court  of  equity  is  without  jurisdiction  to  enjoin  the 


aourl  Pac.  R.  Co.,  87  Mo.  A.  250;  Cox 
v.   Pennsylvania  R.   Co.,   (Pa.)   85  A 

»•»•  ~_ 

41.    American      Express      Co.      v. 

Crawley,  88  Miss.  525,  41  S  261 
(where  there  was  evidence  that  the 
overcharge  was  from  a  mistake  of 
an  agent,  and  the  jury  gave  only 
actual  damages). 

49.  Cox  v.  Pennsylvania  R.  Co., 
(Pa.)   85  A  863. 

43.  Seaman  -v.  Minneapolis,  etc., 
R.  Co.,  127  Minn.  180.  149  NW  134. 

44.  Augusta  Brokerage  Co.  v. 
Central  of  Georgia  R.  Co.,  121  Ga. 
48,  48  SE  714;  Louisville,  etc..  R.  Co. 
v.  Ohio  Valley  Tie  Co.,  161  Ky.  212, 
170  SW  633. 

[a]  Verdict  lield  not  excessive*— 
In  an  action  by  a  tie  company  against 
a  railroad  company  for  willful  Injury 
to  plaintiff's  business  by  discrimina- 
tions and  overcharges,  a  verdict  of 
fifty  thousand  dollars  for  injuries  to 
plaintiff's  business  and  credit  is  not 
so  excessive  as  to  indicate  that  the 
Jury  Included  therein  an  award  for 
overcharges  which  had  been  re- 
covered in  another  action.  Louisville, 
etc.,  R.  Co.  v.  Ohio  Valley  Tie  Co., 
161  Ky.  212.  170  SW  633. 

48.     Missouri,   etc.,   R   Co.   v.   Em- 

Sire  Express  Co.,  (Tex.  Civ.  A.)  173 
W   222. 
[a]     Bui*  applied. — Where  a  rail- 
road  company   acted    maliciously   in 
refusing  to  permit  an  express  com- 

fiany  to  transact  business  over  its 
lne  of  railroad  after  It  had  done 
acts  indicating  that  It  Intended  to 
permit  the  express  company  to  en- 
gage in  business  over  its  lines,  ex- 
emplary damages  .  were  properly 
awarded  by  the  Jury.  Missouri,  etc., 
R.  Co.  v.  Empire  Express  Co.,  (Tex. 
Civ.   A.)    173   SW    222. 

46.  Florida  Cent.,  etc..  R.  Co.  v. 
Bucki,  68  Fed.  864,  16  CCA  42;  Louis- 
ville, etc.,  R.  Co.  v.  Ohio  Valley  Tie 
Co..  161  Ky.  212,  170  SW  633. 

[a]  Wsinoteness  of  damage— (1) 
Where  a  railroad  company,  in  order 
to  destroy  the  business  of  a  tie  com- 

8 any  which  was-  its  competitor  in 
le  purchase  of  ties,  discriminated 
against  and  overcharged  the  tie  com- 
pany, so  that  the  latter  was  obliged 
to  surrender  contracts  with  Its  cus- 
tomers, the  loss  of  the  business  of 
such  customers  and  the  Injury  to 
plaintiff's  credit  thereby  were  not  too 
remote  to  be  considered  In  awarding 
damages.  Louisville,  etc.,  R.  Co.  v. 
Ohio  Valley  Tie  Co.,  161  Ky.  212. 
170  SW  633.  (2)  In  an  action 
against  a  railroad  company  for 
charging  excessive  rates  of  freight 
in  violation  of  a  contract  to  carry 
lumber  at  specified  rates  during  the 
life  of  certain  forests  owned  by 
plaintiff,  damage  claimed  to  have 
arisen  from  the  Inability,  in  conse- 
quence of  such  excessive  rates,  to 
use   the   lumber   contained   In   uncut 


forests,  is  too  remote.  Florida 
Cent.,  etc.,  R.  Co.  v.  Bucki,  68  Fed. 
B64,  16  CCA  42. 

47.  Osborne  v.  Chicago,  etc.,  R. 
Co.,  48  Fed.  49  [rev  on  other  grounds 
52   Fed.   912.   3   CCA   347]. 

48.  Attorney's  fees  In  notions  to 
enforce  an  award  of  damages  based 
on  the  imposition  of  unreasonable 
rates  see  supra  I  689. 

49.  See  statutory  provisions;  and 
Cohn  v.  St.  Louis,  etc.,  R.  Co.,  181  Mo. 
30,  79  SW  961. 

60.  Meeker  v.  Lehigh  Valley  R. 
Co.,  236  U.  S.  412f  433,  35  SCt  328, 
59  L.  ed.  644  (where  the  court  said: 
"The  provision  is  leveled  against 
common  carriers  engaged  in  inter- 
state commerce,  a  quasi  public  busi- 
ness, and  Is  confined  to  cases  wherein 
a  recovery  is  had  for  damages 
resulting  from  the  carrier's  vio- 
lation or  some  duty  Imposed  in  the 
public  interest  by  the  Act  to  Regu- 
late Commerce.  Atlantic  Coast  Line 
R.  Co.  v.  Riverside  Mills.  219  TJ.  S. 
186,  208,  31  SCt  164.  65  L.  ed.  167, 
31  LRANS  7.  One  of  Its  purposes  is 
to  promote  a  closer  observance  by 
carriers  of  the  duties  so  Imposed;  and 
that  there  is  also  a  purpose  to  en- 
courage the  payment,  without  suit,  of 
Just  demands  does  not  militate 
against  its  validity.  Missouri,  etc., 
R.  Co.  v.  Cade,  233  U.  S.  642,  651, 
34  SCt  678,  58  L.  ed.  1135,  and  cases 
cited.  It  requires  that  the  fee  be 
reasonable  and  fixed  by  the  court, 
and  does  not  permit  it  to  be  taxed 
against  the  carrier  until  the  plain- 
tiff's -  demand  has  been  adjudged 
upon  full  Inquiry.  To  be  valid  In 
these  circumstances  the  validity  of 
the  provision  is  not  doubtful  but 
certain"). 

SI.  Meeker  v.  Lehigh  Valley  R. 
Co.,  236  U.  S.  412,  35  SCt  328,  69  L. 
ed.  644. 

63.  U.  S. — Interstate  Stock-Yards 
Co.  v.  Indianapolis  Union  R.  Co..  99 
Fed.  472;  Menacho  v.  Ward,  27  Fed. 
629,  23  Blatchf.  502:  Coe  v.  Louis- 
ville, etc..  R.  Co..  3  Fed.   775. 

Ga. — Merchants',  etc.,  Transp.  Co. 
v.  Granger,  132  Ga.  167.  63  SE  700. 

N.  J. — Rogers  Locomotive,  etc., 
Works  v.  Erie  R.  Co.,  20  N.  J.  Eq. 
379 

N.  V. — Windsor  v.  New  York  Cent., 
etc.,  R.  Co..  82  Miss.  38.  143  NYS  645. 

Oh.— Scofleld  v.  Lake  Shore,  etc., 
R.  Co.,  43  Oh.  St.  571.  3  NE  907.  54 
AmSR  846;  Johnson  Coal  MIn.  Co.  v. 
Hocking  Valley  R.  Co.,  14  OhNP 
209. 

Pa. — Continental  Coal  Co.  v.  Penn- 
sylvania R.  Co..  13  Pa.  Dlst.  702; 
Central  Iron  Works  v.  Pennsylvania 
R.  Co.,  6  Pa.  Dlst.  247,  17  Pa.  Co. 
661. 

Tex. — Missouri,  etc.,  R  Co.  v. 
Seeger,   (Civ.  A.)   175  SW  713. 

Eng. — Parkinson  v.  Great  West- 
ern H.  Co..  L.  R.  6  C.  P.  554:  Banna- 


tyne  v.  Great  Southern,  etc..  R.  Co.. 
12  R.  &  Can.  Tr.  Cas.  105.. 

[a]  Bsmsdy  at  law  Inadequate.— 
(1)  "The  nature  of  the  wrong  com- 
plained of,  the  fact  that  it  la  of  a 
continuing  character,  that  It  is  not 
susceptible  of  accurate  pecuniary 
estimation,  and  that  resort  to  actions 
at  law  would  Involve  a  multiplicity 
of  suits,  none  of  which  would  end 
the  litigation,  all  tend  to  make  It 
manifest  that  the  remedy  in  a  court 
of  law  Is  not  as  adequate  to  afford 
relief  as  Is  the  remedy  In  a  court  of 
equity.  The  jurisdiction  In  equity 
does  not  depend  upon  the  ract  that 
there  is  no  remedy  at  law.  It  Is 
afforded  whenever  the  remedy  at  law 
is  not  as  full,  adequate,  and  com- 
plete as  in  a  court  of  equity?'  Inter- 
state Stock-Yards  Co.  v.  Indianapolis 
Union  R.  Co.,  99  Fed.  472,  483.  (2) 
"There  might  be  cases  where  the 
remedy  by  civil  suit  for  damages  at 
common  law  would  be  practically  in- 
effectual on  account  of  the  difficulty 
of  proving  large  damages,  or  the 
Incompetence  of  a  multiplicity  of 
such  suits  to  abate  a  continued 
grievance,  or  for  other  reasons:  In 
such  cases  there  would  be  a  plain 
and  adequate  remedy,  where  there 
ought  to  be  one  by  the  reinforcing 
operation  of  an  injunction,  or  by  in- 
dictment, information,  or  other  com- 
mon, familiar,  and  appropriate  course 
of  law."  McDuffee  v.  Portland,  etc, 
R.  Co.,  62  N.  H.  430,  451.  13  AmR  72. 

[b]  Bui*  appllsA—  (1)  A  railroad 
company  may  be  enjoined  from 
charging  an  express  company  higher 
rates  than  those  charged  to  other 
companies  by  the  same  railroad. 
Southern  Express  Co.  v.  Memphis, 
etc.,  R  Co..  8  Fed.  799;  2  Mc- 
Crary  570.  (2)  A  railroad  com- 
pany may  be  enjoined  from  binding 
itself  to  ■  deliver  to  a  particular 
stockyard  all  live  stock  coming  over 
Its  line  to  that  destination  and  re- 
fusing to  grant  the  same  privilege 
to  other  stockyards  similarly  situ- 
ated. McCoy  v.  Cincinnati,  etc.,  R 
Co.,  13  Fed.  3.  (3)  Where,  by  a  long 
course  of  business  dealing,  the  de- 
fendant carrier  had  given  the  plain- 
tiff shippers  the  same  unrestricted 
right  of  access  to  stockyards  as  was 
given  to  their  competitors,  and  where 
such  right  of  access  was  taken 
away  by  defendant  from  plaintiffs, 
but  not  from  their  competitors,  occa- 
sioning great  inconvenience  to  plain- 
tiffs and  their  customers,  to  their 
Irreparable  loss  through  losing  op- 
portunities for  sales  of  stock,  plain- 
tiffs having  no  adequate  remedy  at 
law,  they  were  entitled  to  an  Injunc- 
tion restraining  defendant  from  dis- 
criminating between  them  and  their 
competitors.  Windsor  v.  New  York 
Cent.,  etc.,  R.  Co..  82  Miss.  38,  143 
NYS  645.  (4)  Where  a  railroad  com- 
pany   lays    side    tracks    and   makes 
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filing,  application,  or  enforcement  of  an  interstate 
rate  on  the  ground  that  it  is  discriminatory  in 
advance  of  action  thereon  by  the  interstate  com- 
merce commission  which  is  vested  by  the  Interstate 
Commerce  Act  with  exclusive  jurisdiction  to  deter- 
mine such  questions  in  the  first  instance."  It  is 
only  when  a  ruling  has  been  made  by  the  commis- 
sion that  the  powers  of  a  court  of  equity  can  be 
invoked  for  the  enforcement  of  the  ruling  if  the 
carrier  refuses  to  comply  with  it.M  Before  a  court 
of  equity  will  grant  an  injunction,  it  must  be  fully 
satisfied  that  its  orders  will  not  likewise  work  a 
discrimination.™  It  is  not  a  prerequisite  that 
plaintiff  should  have  first  established  his  rights  by 
an  action  at  law.5*  The  fact  that  an  action  at  law 
is  given  to  recover  treble  damages  does  not  prevent 
a  court  of  equity  from  entertaining  a  bill  to  restrain 
the  earrier  from  continuing  illegal  discrimination, 
and  when  such  a  bill"  has  been  filed,  it  will  assume 
jurisdiction  over  the  whole  matter  and  will  award 
damages  for  the  actual  injuries  shown  to  have  been 
sustained  through  the  illegal  discrimination.8'  An 
injunction  will  of  course  be  denied  where  the  evi- 
dence does  not  show  that  the  rates  are  discrimina- 
tory." 

[J  817]  (2)  By  Federal  Government.  Prior  to 
the  passage  of  the  Elkins  Act  the  government  was 
without  power  to  commence  a  proceeding  in  equity 
against  a  common  carrier  to  restrain  it  from  dis- 
criminating in  its  rates,"  especially  where  there  had 


been  no  antecedent  order  of  the  interstate  commerce 
commission  forbidding  the  alleged  discrimination 
and  a  failure  of  defendant  to  comply  with  the 
order.60  But  under  the  Elkins  Act  such  an  action 
may  now  be  maintained  on  behalf  of  the  United 
States  by  one  of  its  law  officers  at  the  request  of 
the  interstate  commerce  commission,*1  or  by  such 
law  officer  on  his  own  motion;**  and  he  may  insti- 
tute a  proceeding  to  restrain  discrimination  by  car- 
riers without  prior  investigation  on  the  part  of  the 
interstate  commerce  commission.*8  The  statute  ap- 
plies not  only  to  violations'  of  the  Elkins  Act  sub- 
sequent to  its  enactment  but  also  to  every  violation, 
whether  previously  or  subsequently  .  committed.84 
The  statute  authorizes  suits  to  enjoin  discrimination 
only  against  common  carriers.** 

[$  818]  (3)  By  Interstate  Commerce  Commis- 
sion. Suit  may  be  maintained  in  equity  by  the  in- 
terstate commerce  commission  to  compel  obedience 
to  an  order  made  by  it  forbidding  the  carrier  to 
continue  unjust  discrimination.** 

[$  819]  (4)  Form  of  Injunction.  Where  a 'car- 
rier has  been  adjudged  guilty  of  discrimination,  it 
may  be  restrained  from  further  violations  of  the 
act,  but  should  not  be  enjoined  in  general  terms 
from  violating  the  act  in  the  future  in  any  partic- 
ular.*7 

[$  820]  b.  Suits  against  State  Railroad  Com- 
mission. In  a  suit  by  a  local  chamber  of  commerce 
to  enjoin  the  enforcement  of  an  order  of  the  rail- 


switch  connections  for  coal  shippers 
whose  mines  are  located  along  Its 
line  of  road,  an  Injunction  will  lie  to 

?revent  discrimination  between  dlf- 
erent  shippers  with  respect  to  the 
use  of  such  facilities  and  to  com- 
pel an  equal  service  to  .all.  Quinn 
Cosl  Co.  v.  Hooking  Valley  R.  Co.,  82 
Oh.  Cir.  Ct  700.  (5)  An  Injunction 
will  issue  to  prevent  a  railroad  com- 
pany from  charging',  In  violation  of 
Const,  art  17  }  3,  a  greater  rate  for 
transportation  or  freight  a  shorter 
distance  .than  is  charged  for  its. 
transportation  in  the  same  direction 
to  a  more  distant  station.  Central 
Iron  Works  v.  Pennsylvania  R.  Co., 
5  Pa.  Dist.  247,  17  Pa.  Co.  651.  («) 
A  coal  company  may  maintain  a 
bill  in  equity  for  a  mandatory  in- 
junction to  compel  a  carrier  to  fur- 
nish sidings  and  switch  connections 
at  plaintiffs  expense,  so  as  to  enable 
It  to  ship  its  product  over  the  road, 
where  a  case  of  discrimination  is 
made  out  by  the  bill.  Continental 
Coal  Co.  v.  Pennsylvania  R.  Co.,  13 
Pa.  Dist.  702.  (7)  Under  Rev.  St.  art 
6679,  a  railroad,  by  refusing  to  de- 
liver to  plaintiff,  doing  business  on 
Its  spur  track,  shipments  from  lo- 
calities or  persons  .served  not  by  Its 
own,  but  by  connecting,  lines,  unlaw- 
fully discriminates  against  such  lo- 
calities or  persons,  and  may  be  en- 
joined. Missouri,  etc.,  R.  Co.  v. 
Seeger,   (Tex.  Civ.  A.)  176  SW  71$. 

re]  Parties. — A  terminal  or  belt 
railroad  company  which  owns  and 
leases  tracks  and  switches  in  and 
around '  a  city  and  entirely  within 
one  state,  and  which  has  entered  into 
a  contract  with  the  several  roads 
entering  the  city,  under  -which  Its 
property  Is  entirely  managed  and 
operated  by  a  board  of  managers 
composed  of  a  member  selected  by 
each  of  such  roads  who  pay  a  fixed 
rental  therefor,  is  a  proper,  but  not 
a  necessary,  party  to  a  suit  against 
»uch  roads  for  violating  the  Inter- 
state Commerce  Act  by  discriminat- 
ing against  a  business  establishment 
located  on  its  lines,  and  its  Joinder 
in  such  suit  does  not  deprive  a 
federal  court  of  Jurisdiction.  Inter- 
state Stock-Yards  Co.  v.  Indianapolis 
Union  R.  Co.,  99  Fed.  472. 

S3.  Columbus  Iron,  etc..  Co.  v. 
Kanawha,  etc.,  R.  Co.,  178  Fed.  261, 
101    CCA    621:    Central    Stock-Yards 


Co.  v.  Louisville,  etc.,  R.  Co.,  112  Fed. 
828.  See  also  supra  i  808.  And  see 
Southern  Pac.  Co.  v.  Colorado  Fuel, 
etc.,  Co.,  101  Fed.  779,  42  CCA  12 
[app  dlsm  46  L.  ed.  1264-mem,  22  SCt 
924  mem]  (holding,  under  the  stat- 
ute as  it  then  was,  that  neither 
commission  nor  court  had  power  to 
prescribe  maximum  rates). 

[a]  A  stats  oowrt  has  so  Juris- 
diction of  a  suit  asking  an  amenda- 
tory injunction  to  compel  carriers 
to  cease  alleged  unjust  discrimina- 
tions against  complainants  in  the 
matter  of  rates  of  freight  on  inter- 
state shipments.  Sheldon  v.  Wabash 
R.  Co.,   105  Fed.  785. 

B4.  Central  Stock-Yards  Co.  v. 
Louisville,  etc..  R.  Co.,  112  Fed.  823,- 
Farmers'  L.  &  T.  Co.  v.  Northern 
Pac.  R  Co.,  83  Fed.  249. 

86.  Chouteau  v.  Union  R.,  etc.,  Co., 
22  Mo.  A.  286.  See  also  Louisville, 
etc.,  R.  Co.  v.  Pittsburgh,  etc..  Coal 
Co.,  Ill  Ky.  960,  64  SW969,  23  KyL 
1318.  98  AmSR  447,  65  LRA  601 
(holding  (hat  It  was  error  to  grant 
a  mandatory  injunction  to  compel  de- 
fendant to  stand  freight  cars  on  its 
track  in  the  center  of  the  street  in 
front  of  plaintiff's  property  to  be 
loaded,  in  the  absence  of  express 
authority  from  the  city  to  use  the 
street  in  that  way,  and  of  conclu- 
sive testimony  that  It  would  not  be 
grejudlcial  to  the  use  of  the  track 
y  defendant's  other  patrons). 

56.  Scofield  v.  Lake  Shore,  etc., 
R.  Co.,  43  Oh.  St.  571,  5  NE  907,  54 
AmR  846. 

67.  Roberts  v.  Philadelphia,  etc., 
R.  Co.,  22  Pa.  Dist.  935. 

68.  Roberts  v.  Philadelphia,  etc., 
R.  Co.,  22  Pa.  Dist.  935 

59.  Missouri  Pac.  R.  Co.  v.  U.  8., 
189  U.  S.  274,  28  SCt  607,  47  L.  ed. 
811;  U.  S.  v.  Atchison,  etc.,  R.  Co., 
142  Fed.  176.    Contra  U.  S.  v.  Michl- 

?an     Cent.     R.     Co.,     122    Fed.     644 
dictum). 

60.  U.  S.  v.  Atchison,  etc.,  R.  Co., 
142  Fed.  176.  See  also  East  Tennessee, 
etc.,  R.  Co.  v.  Inter.  Com.  Commn.,  181 
U.  S.  1,  27,  21  SCt  616,  45  L.  ed.  719 
(where  the  court  said:  "Whilst  the 
court  has  In  the  discharge  of  its 
duty  been  at  times  constrained  to 
correct  erroneous  constructions 
which  have  been  put  by  the  com- 
mission upon  the  stature,  it  has 
steadily  refused  ...  to  assume  to 


exert  its  original  Judgment  on  the 
facts,  where,  under  the  statute.  It 
was  entitled,  before  approaching  the 
facts,  to  the  aid  which  must  neces- 
sarily be  afforded  by  the  previous 
enlightened  judgment  of  the  com- 
mission upon  such  subjects"). 

61.  Missouri  Pac.  R.  Co.  v.  U.  8., 
18*  U.  8.  274,  23  SCt  507,  47  L.  ed. 
811;  U.  S.  v.  Michigan  Cent.  R.  Co., 
122  Fed.  644.  See  also  U.  S.  v. 
Milwaukee  Refrigerator  Transit  Co., 
142  Fed.  247  (where  a  bill  for  In- 
junction against  rebating  was  held 
sufficient). 

•tt.  U.  8.  r.  MUwaukee  Refriger- 
ator Transit  Co.,  145  Fed.  1007. 

68.  U.  8.  v.  Milwaukee  Refriger- 
ator Transit  Co..  146  Fed.  1007. 

64.  U.  8.  ▼.  Michigan  Cent.  R.  Co., 
122  Fed.  644.  And  see  Missouri  Pac 
R.  Co.  V.  U.  S.,  189  U.  S.  274,  28  SCt 
507,  47  L.  ed.  811. 

65.  U.  S.  v.  Union  Stockyard,  etc., 
Co.,  192  Fed.  380  raff  226  U.  8.  286, 
67  L.  ed.  226,  83  SCt  83]  (holding  that 
a  stockyards  company,  authorised  by 
its  charter  to  build  and  operate  a 
railroad,  and  which  did  build  and 
operate  one  in  interstate  commerce, 
on  leasing  its  line  and  equipment  for 
a  term  of  years  to  an  Independent 
operating  company,  ceased  to  be  a 
"common  carrier"  engaged  in  inter- 
state commerce,  and  is  not  subject  to 
the  provisions  of  the  act  as  such 
because  it  receives  as  rental  a  share 
of  the  net  earnings  of  its  road,  nor 
because  the  owner  of  a  majority  of 
its  stock  also  owns  a  majority  of 
the  stock  of  the  lessee). 

66.  Interstate  Commerce  Commn. 
v.  Western  New  York,  etc.,  R.  Co.,  82 
Fed    192 

[a]  BvUenoe  held  to  sustain  and-  - 
tags  of  Interstate  ooauneroe  com- 
mission that  rates  were  unduly 
discriminative^- Interstate  Commerce 
Commn.  v.  Louisville,  etc.,  R  Co.,  118 
Fed.  613. 

67.  New  York,  etc..  R.  Co.  v.  Inter- 
state Commerce  Commn.,  200  U.  8. 
361,  26  SCt  272,  50  L.  ed.  615. 

[a]  Season  tow  rule.— "The  con- 
tention, therefore,  is  that  whenever 
a  carrier  has  been  adjudged  to  have 
violated  the  act  to  regulate  commerce 
In  any  particular  It  Is  the  duty  of 
the  court,  not  only  to  enjoin  the 
carrier  from  further  like  violations 
of  the '  act,  but  to  command  it  in 
TJig  razed  by  vJ wvTVIC 
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road  commission  fixing  rates  between  cities,  the 
merchants  doing  business  along  the  line  of  the  road 
may  properly  be  joined  as  plaintiffs.88  The  bur- 
den of  proof  is  in  all  cases  on  the  complaining 
party  to  show  that  the  rates  are  unjust  and  discrim- 
inatory.** Where  there  is  no  complaint  as  to  the 
rates  from  the  standpoint  of  revenue  to  the  carriers, 
the  court  must  assume  that  the  rates  are  sufficiently 
high,  if  the  same  average  is  maintained,  to  furnish 
sufficient  revenue.*0 

[5  821]  4.  Mandamus.  The  duty  of  a  common 
carrier  to  treat  all  shippers  alike  can  be  enforced 
by  mandamus,  irrespective  of  any  legislative  enact- 
ment or  special  mandate  from  any  commission  or 
other  administrative  board,  as  the  duty  arises  from 
the  fact  that  it  is  a  common  carrier.  But  this  is 
subject  to  the  rule  that  in  matters  involving  the 
exercise  of  the  administrative  functions  of  the  in- 
terstate commerce  commission,  the  courts  have  no 
jurisdiction  until  that  body  has  acted  in  the  mat- 
ter. nH  Where  a  railroad  company  undertakes  to 
render,  as  a  common  carrier,  particular  services  to 
one  person,  it  cannot  lawfully  refuse  to  render  simi- 


ilar  services  to  other  persons  under  like  circum- 
stances on  the  payment  of  like  compensation,  and  if 
it  does  so  refuse  it  may  be  compelled  by  mandamus 
to  render  to  all,  under  like  circumstances,  the  same 
services,  in  the  same  manner,  and  for  the  same  com- 
pensation.72 Where  there  is  no  absolute  duty  to 
construct  spurs  and  sidetracks,  or  to  permit  them 
to  be  connected  with  the  carrier's  line,  mandamus 
will  not  lie  to  compel  such  construction  or  permis- 
sion.™ 

[$  822]  5.  Quo  Warranto.  A  corporation  which 
fixes  a  rate  of  freight  per  hundred  pounds  for  carry- 
ing petroleum  oil  in  tank  cars  which  is  substantially 
lower  than  its  rate  for  transporting  in  barrels  in 
carload  lots  exercises  a  franchise  privilege  or  right 
in  contravention  of  law,  within  the  meaning  of  a 
statute  which  authorizes  an  action  of  quo  warranto 
to  be  brought  against  a  corporation  under  these 
circumstances.74 

[$  823]  J.  Unjust  Discrimination  Ordinarily  a 
Question  of  Fact.  Usually  the  question  of  whether 
there  is  an  unjust  discrimination  is  a  question  of 
fact  for  the  jury,71  but  when  the  facts  are  ascer- 


general  terms  not  to  violate  the  act 
In  the  future  In  any  particular.  In 
other  words,  the  proposition  la  that 
by  the  effect  of  a  Judgment  against 
a  carrier  concerning  a  specific  vio- 
lation of  the  act,  the  carrier  ceases 
to  be  under  the  protection  of  the 
law  of  the  land  and  must  thereafter 
conduct  all  its  business  under  the 
jeopardy  of  punishment  for  contempt 
for  violating  a  general  injunction. 
To  state  the  proposition  Is,  we  think, 
to  answer  It."  New  York,  etc.,  R. 
Co.  v.  Interstate  Commerce  Commn., 
200  U.  S.  361,  404,  26  SCt  272,  50  L. 
ed.  5X6. 

68".  State  R.  Commn.  v.  Galveston 
Chamber  of  Commerce,  51  Tex.  Civ. 
A.    476,    115    SW   94. 

69.  State  R.  Commn.  v.  Galveston 
Chamber  of  Commerce,  61  Tex.  Civ. 
A.   476,  116   SW  94. 

[a]  What  moat  be  shown. — Under 
a  statute  which  provides  that  the 
burden  of  proof  shall  rest  on  the 
party  attacking  the  validity  of  rates 
established  by  a  railroad  commis- 
sion, one  who  sues  to  enjoin  it  from 
enforcing  rates  fixed  by  It  has  the 
burden  of  showing  that:  the  rates  are 
discriminatory  against  persons  or 
localities  for  a  like  and  contempo- 
raneous service  and  are  therefore 
unreasonable  and  unjust.  Galveston 
Chamber  of  Commerce  v.  State  R. 
Comn.,  (Tex.  Civ.  A.)  137  SW  737. 

[b]  Admissibility  of  evidence— 
Where  the  petition.  In  a  suit  to  en- 
join the  railroad  commission  from 
enforcing  rates  to  Galveston,  alleged 
that  there  was  nothing  In  the  local 
conditions  affecting  the  shipment  of 
goods  Into  Galveston  justifying  the 
charging  of  any  greater-  freight  rate 
than  applied  between  other  points  In 
the  state  for  similar  services,  and 
that  the  excuse  of  the  railroad  com- 
mission, in  requiring  freight  rates 
to  Galveston,  higher  than  those  re- 
quired to  another  city,  was  to  de- 
prive Galveston,  and  the  persons  en- 
gaged in  business  there,  of  natural 
advantages,  and  to  arbitrarily  put 
the  other  city  on  a  plane  of  commer- 
cial equality  in  the  business  of  hand- 
ling goods,  evidence  as  to  whether 
a  lower  rate  to  Galveston  would  be 
a  sufficient  Charge  was  admissible 
as  material  to  the  Issue.  Galveston 
Chamber  of  Commerce  v.  State  R. 
Commn..   (Tex.  Civ.  A.)   137  SW  737. 

70.  Galveston  Chamber  of  Com- 
merce v.  State  R.  Commn.,  (Tex.  Civ. 
A.)_137   SW  737. 

71.  Missouri  Pac.  R.  Co.  v.  Lara- 
bee  Flour  Mills  Co.,  211  U.  S.  612. 
29  SCt  214.  53  L.  ed.  352  [aff  74 
Kan.  808,  88  P  721.  See  also  gener- 
ally Mandamus  [26  Cyc  366]. 

[a]     (Hat  of  aettau— In  mandamus 


under  the  act  of  March  2,  1889  (26 
U.  S.  St.  at  L  866  c  382),  to  compel 
a  common  carrier  to  move  and  trans- 
port Interstate  traffic,  or  to  furnish 
cars  or  other  facilities  for  such 
transportation,  on  the  ground  that 
there  has  been  such  a  violation  of 
the  Intertsate  Commerce  Act  (24 
U.    S.    St.    at    L.     379    c    104),    as 

f prevents  the  relator  from  having 
nterstate  traffic  moved  by  the  com- 
mon carrier  at  the  same  rates  as 
are  charged,  or  on  terms  as  favorable 
as  those  given,  by  the  carrier  for  like 
traffic  under  similar  conditions  to  any 
other  shipper,  the  gist  of  the  whole 
proceeding  is  an  unjust  discrimina- 
tion in  favor  of  one  shipper  over 
another  similarly  situated,  and  that 
character  of  discrimination  must  not 
only  be  pleaded,  but  must  also  be 
proved,  by  the  relator;  otherwise  the 
writ  will  be  dented.  U.  S.  v.  Nor- 
folk, etc..  Co..  109  Fed.  831. 

7H4-  See  Commerce.  See  also 
supra  }(  52,  808.  Compare  U.  S.  v. 
Pacific,  etc,  R.,  etc.,  Co.,  4  Alaska 
530  (holding  that  no  mandamus  pro- 
ceedings can  be  Instituted  on  account 
of  alleged  discrimination  or  prefer- 
ences until  the  same  has  been  sub- 
mitted to  the  commission  and  a 
ruling  obtained,  unless  it  is  In  some 
instances  where  the  discrimination 
Is  so  plain  and  the  duty  of  the 
carrier  so  apparent  as  not  to  require 
the  exertion  of  the  discretion  con- 
ferred on  the  commission  by  the 
act  to  determine  whether 'or  not  the 
law  has   been  violated). 

78.  State  v.  Atlantic  Coast  Line 
R.  Co.,  61  Fla.  678,  40  S  875.  52  Fla. 
646.  41  S  705.  12  LRANS  506. 

73.  Northwestern  Warehouse  Co. 
v.  Oregon  R.,  etc..  Co.,  32  Wash.  218, 
78  P  388.  See  also  generally  Man- 
dam  us  f26  Cyc  265]. 

[a]  stale  applied. — The  owner  of 
a  warehouse  or  elevator  cannot  com- 
pel a  railroad  company  to  extend  a 
spur  of  its  track  away  from  its  ex- 
isting tracks  and  over  land  not  be- 
longing to  the  railroad,  when  it  has 
never  done  a  like  service  for  other 
shippers  in  the  same  line  of  business, 
but  has  confined  Its  service  to  accord- 
ing them  facilities  for  shipment  by 
granting  to  them  leases  on  its  right 
of  way  for  the  construction  of  ele- 
vators abutting  on  Its  tracks.  And 
in  a  proceeding  to  enforce  by  man- 
damus a  demand  on  a  railroad  com- 
pany for  an  extension  of  Its  track  to 
plaintiff's  warehouse,  an  alternative 
offer  to  accept  from  defendant  a  lease 
of  a  portion  of  its  right  of  way,  in 
accordance  with  its  policy  In  dealing 
with  other  like  shippers  cannot  be 
enforced  as  a  demand  for  a  lease, 
when  the  offer  to  accept  a  lease  was 


too  indefinite  in  its  terms  to  be  made 
the  basis  for  a  writ  of  mandate. 
Northwestern  Warehouse  Co.  v.  Ore- 
gon R.,  etc.,  Co.,  32  Wash.  218.  71  P 

74.  State  v.  Cincinnati,  etc..  R. 
Co..  47  Oh.  St.  130,  23  NE  928.  7 
LRA  819. 

75.  U.  S. — Interstate  Commerce 
Commn.  v.  Alabama  Midland  R.  Co.. 
168  U.  S.  144.  18  SCt  46,  42  L.  ed. 
414;  Texas,  etc.,  R  Co.  v.  Interstate 
Commerce  Commn.,  162  U.  S.  197,  16 
SCt  666,  40  L  ed.  940;  Detroit,  etc, 
R.  Co.  v.  Interstate  Commerce 
Commn.,  74  Fed.  803,  21  CCA  101 
Taff  167  U.  S.  633,  17  SCt  9(6,  42 
L.  ed.  8061. 

111. — Peo.  v.  Chicago,  etc.,  R.  Co. 
270  111.  232,  110  NE  hi;  SavlU  v. 
Ohio,  etc,  R.  Co.,  160  111.  208,  87  NE 
236. 

Ind. — Louisville,  etc,  R.  Co.  v.  Wil- 
son, 132  Ind.  617,  32  NE  111,  18  LRA 
106. 

Iowa. — Hopper  v.  Chicago,  etc,  R. 
Co..  91  Iowa  639,  60  NW  487;  Paxon 
v.  Illinois  Cent.  R.  Co.,  66  Iowa  427. 
9  NW  834. 

N.  Y. — Root  v.  Long  Island  R.  Co., 
114  N.  Y.  300.  21  NET  403,  11  AroSR 
643.   4   LRA  331. 

Tex. — Houston,  etc,  R.  Co.  v.  Rust, 
58  Tex.  98. 

Eng. — Olympia  Oil,  etc,  Co.  v. 
North-Eastern  R.  Co.,»  »  T.  L  R 
236;  Abram  Coal  Co.  v.  Great  Cent. 
R.  Co..  19  T.  L.  R  664. 

[a]  Illustrations. — (l)  The  effect 
of  the  competition  of  rival  lines  In 
justifying  rates  is,  In  every  case,  a 
question  of  fact  which  la  not  to  be 
settled  by  any  presumptions,  either 
prima  facie  or  conclusive.  The  ques- 
tion Is  to  be  tried  in  the  courts, 
under  the  same  rules  as  to  presump- 
tions, burden  of  proof,  and  the  like. 
whether  or  not  the  carrier  has  ap- 
plied to  the  commission,  in  the  first 
instance,  for  permission  to  charge 
less  for  a  longer  than  for  a  shorter 
haul.  Detroit,  etc.,  R.  Co.  v.  Inter- 
state Commerce  Commn.,  74  Fed.  803. 
21  CCA  103  [aff  167  U.  S.  633.  17  SCt 
986,  42  L.  ed.  306].  (2)  Whether 
the  difference  of  twelve  cents  per 
hundredweight  between  defendant 
company's  local  rate  from  Hannibal 
to  Hepler  and  its  proportion  of  the 
through  rate  from  Chicago  was  an 
undue  and  unreasonable  preference 
or  advantage  over  the  local  shipper, 
within  the  meaning  of  section  1  of 
the  Interstate  Commerce  Act,  was  t 
question  for  the  Jury.  U.  S.  v.  Toier. 
39  Fed.  369,  39  Fed.  904.  (3)  Where. 
In  an  action  against  a  railway  com- 
pany for  discrimination  against  a 
shipper,  In  violation  of  Klrby  Dig. 
t  6804,  making  it  the  duty  of  carriers 
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tained  the  question  of  unreasonable  discrimination 
is  one  for  the  court.7*  And  where  it  is  difficult  to 
point  out  clearly  the  circumstances  or  conditions 
which  produce  the  dissimilarity,  the  doubt  should 


be  resolved  in  iavor  of  the  object  of  the  law,  and 
the  circumstances  and  conditions  should  be  taken 
as  substantially  similar.'7 


XXm.    STATUS  OF  CONTRACTS  IN  VIOLATION  OF  STATUTES  AGAINST  DISCRIMINATION 


[{  824]  A.  Contracts  in  Violation  of  Interstate 
Commerce  Law —  1.  In  General.78  Contracts  which 
are  in  violation  of  the  provisions  of  the  Interstate 
Commerce  Act  prohibiting  unjust  discrimination  are 
void  'and  unenforceable. 

[«,  825]  2.  Effect  on  Carrier's  Right  to  Recover 
Schedule  Rates — a:  In  General.     Freight  charges 


for  interstate  shipments  are  governed  by  the  regu- 
lar published  tariff  rates,  and  there  can  be  no  de- 
parture therefrom.80  One  of  the  principal  purposes 
of  the  Interstate  Commerce  Act  was  to  enjoin  on 
carriers  the  positive  duty  to  establish  schedules  of 
reasonable  rates  which  should  have  a  uniform  appli- 
cation to  all,  and  which  should  not  be  departed  from 


to  furnish  cars  without  discrimina- 
tion, the  evidence  of  the  shipper 
showed  that  the  company  refused  to 
furnish  cars  to  him  while  furnish- 
ing cars  to  others,  and  that  many  of 
the  company's  cars  were  In  the  serv- 
ice of  other  roads,  and  the  evidence 
of  the  company  showed  a  sufficient 
equipment  for  the  usual  demands,  and 
that  more  cars  could  not  be  furnished 
on  account  of  an  unforeseen  demand, 
and  that  the  shipper  received  a  fair 
proportion  of  the  cars  available,  the 
questions,  whether  the  company  was 
properly  equipped  to  supply  the 
usual  demand,  whether  the  company 
was  permitting  its  cars  to  be  in  the 
service  of  other  roads,  or  whether 
they  were  unavoidably  out  of  reach 
at  the  time  of  the  altered  unpre- 
cedented demand,  were  for  the  jury. 
St.  Louis  Southwestern  R.  Co.  v. 
Leder,  79  Ark.  69.  95  SW  1T0.  (4) 
What  Is  reasonable  equality  in  the 
rates  for  the  carriage  of  merchan- 
dise of  the  same  description  between 
the  same  points  is  a  question  of  fact. 
State  v.  Central  Vermont  R  Co.,  SI 
Vt.  46».  71  A  194,  130  AmSR  1066. 

[b]  "■ubstanttally  similar"  condi- 
tion*^—Whether  the  "circumstances 
and  conditions"  under  which  a  rail- 
road company  has  charged  a  greater 
compensation  for  a  shorter  than  for 
a  longer  haul  over  the  same  line 
were  "substantially  similar,"  within 
the  meaning  of  I  4  of  the  Interstate 
Commerce  Law,  is  a  question  for  the 
Jury.  Osborne  v.  Chicago,  etc  R. 
Co..  48  Fed.  49  [rev  on  other  grounds 
62  Fed.  912]. 

78.  McGrew  v.  Missouri  Pac.  R. 
Co..  2S0  Mo.  496,  122  SW  1076: 
Hoover  v.  Pennsylvania  R.  Co.,  166 
Pa.  220.  27  A  282,  26  AmSR  43,  22 
LRA   263. 

77.  Missouri  Pac.  R.  Co.  v.  Texas, 
etc,  R  Co..  31  Fed.  862. 

78.  Power  of  federal  government 
to  regulat*  rates  see  supra  |  631. 

79.  U.  S. — Southern  R.  Co.  v. 
.Prescott,   240   U.   S.   632.   36   SCt  469. 

60  I*  ed.  836;  Atchison,  etc.,  R  Co. 
r.  Robinson,  233  U.  S.  173,  34  SCt  566, 
68  L.  ed.  901;  Illinois  Cent.  R  Co.  v. 
Henderson  El.  Co.,  226  U.  S.  441,  83 
SCt  176,  57  L.  ed.  290;  Chicago,  etc., 
R  Co.  v.  Kirby.  225  U.  S.  166,  32  SCt 
648,  66  L.  ed.  1033,  AnnOaal914A  601; 
Kansas  City  Southern  R  Co.  v.  C.  H. 
Albers  Commn.  Co.,  223  U.  S.  578,  32 
SCt  316,  56  L.  ad.  566:  Armour  Pack- 
ing Co.  V.  U.  S..  209  U.  S.  56,  28  SCt 
428,  62  L  ed.  681;  Texas,  etc.,  R.  Co. 
v.  Abilene  Cotton  Oil  Co.,  204  U.  S. 
436.  27  SCt  S60.  61  L.  ed.  663.  9  Ann 
Cas  1*76;  New  York,  etc,  R.  Co.  v. 
Interstate  Commerce  Commn..  200  U. 
S.  361,  26  SCt  272.  50  L.  ed.  515;  Gulf, 
etc..  R  Co.  v.  Hefley,  158  U.  S.  98,  16 
SCt  802.  89  L.  ed.  910;  Lewie  v. 
Southern  R  Co..  217  Fed.  321.  133 
CCA  237;  Hamlen  v.  Illinois  Cent.  R. 
Co.,  212  Fed.  S24;  Engemoen  v.  Chi- 
cago, etc.,  R.  Co.,  210  Fed.  896,  127 
CCA  436;  Elwood  Grain  Co.  v.  St. 
Joseph,  etc.,  R.  Co.,  202  Fed.  846,  121 
CCA  163;  Chesapeake,  etc.,  R.  Co.  v. 
Standard  Lumber  Co.,  174  Fed.  107, 
98  CCA  81. 

Ala. — Louisville,  etc..  R.  Co.  v.  Mc- 
MuUen.  5  Ala.  A  662.  59  S  683. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Dixie  Cotton  Oil  Co.,  112  Ark.  f47. 
1(6  SW  251:  Chicago,  etc.,  R.  Co.  v. 
Whsdbee.   10C  Ark.   387.   168  SW   86; 


St.  Louis,  etc.,  R  Co.  v.  Wolf,  100 
Ark.  22,  139  SW  536,  AnnCa«1913C 
1384;  Edgar  Lumber  Co.  v.  Cornle 
Stave  Co..  95  Ark.  449,  453,  130  SW 
462   [clt  Cyc]. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Bun- 
dick,  94  Ga.  776.  21  SE  995. 

111. — Indianapolis,  etc.,  R  Co.  v.  Er- 
vin,  118  111.  260,  8  NE  862,  69  AmR 
369. 

■  Ind. — Baltimore,  etc.,  R  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 
94  NE  906,  96  NE  28. 

Ind.  T. — Missouri,  etc.,  R  Co.  v. 
Bowles.  1  Ind.  T.  260,  40  SW  899. 

Iowa. — Herminghausen  v.  Adams 
Express  Co.,  167  Iowa  230,  149  NW 
234;  Slemonsma  v.  Chicago,  etc..  R. 
Co..  168  Iowa  488.  139  NW  1077;  Mc- 
Manus  v.  Chicago  Great  Western  R. 
Co.,  156  Iowa  369,  136  NW  769;  Winn 
v.  American  Express  Co.,  149  Iowa 
269,  128  NW  663. 

Kan. — Schenberger  v.  Union  Pac. 
R  Co.,  84  Kan.  79,  .113  P  433,  33  LRA 
NS  391  and  note. 

Ky. — Louisville,  etc,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  133  Ky.  148, 
97  SW  778.  80  KyL  18;  Chesapeake 
R.  Co.  v.  Mayesvllle  Brick  Co.,  132 
Ky.   643,   116   SW  1188. 

La. — Louisiana  R.,  etc.,  Co.  v. 
Holly,  127  La.  616,  53  S  882. 

Mo. — Ward  v.  Missouri  Pac  R.  Co., 
158  Mo.  226,  68  SW  28;  Gerber  v. 
Wabash  R  Co.,  63  Mo.  A.  145. 

Mont. — Bullard  v.  Northern  Pac.  R. 
Co.,  10  Mont.  168,  25  P  120,  11  LRA 
246. 

Nebr. — Haurigan  v.  Chicago  R.  Co., 
80  Nebr.  139,  117  NW  100. 

N.  H.— American  Express  Co.  v. 
Kimball,  77  N.  H.  52.  86  A  68. 

N.  M. — Pecos  Valley,  etc.,  R.  Co.  v. 
Harris,  14  N.  M.  410,  94  P  961. 

N.  Y. — Pennsylvania  R  Co.  v. 
Titus,  166  App.  Div.  8,30,  142  NYS 
43   [rev  216  N.  Y.  17.  109  NE  867]. 

N.  C. — Yoke  Furniture  Co.  v. 
Southern  R.  Co.,  162  N.  C.  138,  78  SE 
67. 

N.  D. — Smith  v.  Great  Northern  R. 
Co.,  16  N.  D.  196,  107  NW  66. 

Oh. — Scofleld  v.  Lake  Shore,  etc., 
R  Co.,  43  Oh.  St.  671,  3  NE  907,  64 
AmR  846. 

Okl. — Atchison,  etc.  R  Co.  v. 
Holmes.  18  Okl.  92,  90  P  22. 

Or. — Zoller  Hop  Co.  v.  Southern 
Pac  Co.,  72  Or.  262.  148  P  931;  Bald- 
win Sheep,  etc.,  Co.  v.  Columbia 
Southern  R.  Co.,  68  Or.  285,  114  P 
469. 

Pa. — Crane  R.  Co.  v.  New  Jersey 
Cent.  R.  Co.,  248  Pa.  333,  93  A  1076; 
New  Jersey  Cent.  R.  Co,  v.  Mauser. 
241  Pa.  603,  88  A  791,  49  LRANS  92; 
Fern  v.  Adams  Express  Co.,  20  Pa. 
Dlst.  725.- 

S.  D. — Church  v.  Minneapolis,  etc., 
R.  Co..  14  S.  D.  443,  86  NW  1001. 

Tex. — Bergin  v.  Missouri,  etc..  R. 
Co..  (Civ.  A.)  160  SW  1184;  Houston, 
etc..  R.  Co.  v.  Dumas,  (Civ.  A.)  43 
SW  609. 

Va. — Carolina,  etc.,  R.  Co.  v.  Clinch 
Valley  Lumber  Co.,  112  Va.  640,  72 
SE  116;  Southern  R.  Co.  v.  Wilcox, 
99  Va.  394.  39  SE  144. 

Wash. — Southern  Pac.  Co.  v.  Frye, 
82  Wash.  9,  148  P  163;  Fisher  v. 
Great  Northern  R.  Co.,  49  Wash.  205, 
96  P  77. 

"The  Federal  law  is  now  the  whole 
law  regulating  and  controlling  inter- 
state   shipments.      It    was    exacted 


without  condition  or  reservation,  and 
its  force  and  scope  Is  not  dependent 
upon  acceptance  of  Its  terms  t>y  car- 
rier or  shipper.  The  law  makes  it 
their  duty  to  comply  with  it.  It  is 
not  within  the  power  of  either  the 
shipper  or  carrier,  by  contract  or 
otherwise,  to  choose  between  the  ap- 

{ilication  of  the  State  and  Federal 
awe."  Adams  Express  Co.  v.  Cook. 
162  Ky.  592,  696,  172  SW  1096. 

[a]  Special  contracts,— 1(1)  "Un- 
der the  federal  regulations  govern- 
ing Interstate  shipments,  the  defend- 
ant cannot,  by  a  mere  stipulation  in 
an  independent  contract,  such  as  a 
lease  of  an  elevator,  having  no  con- 
nection with  the  contract  of  ship- 
ment of  the  goods,  relieve  Itself  of 
its  liabilities  as  a  common  carrier. 
It    can    do    this    only    in    the    mode 

Bolnted  out  in  such  regulations,  so 
lat  all  shippers  will  be  treated  alike, 
which  would  not  be  the  case  if  de- 
fendant were  allowed  to  absolve  it- 
self by  a  clause  In  a  contract  leasing 


a  piece  of  property  to  the  shipper. 
American  Sugar  Refining  Co.  v.  Dela- 
ware, etc,  R.  Co.,  207   Fed.   733,  125 


CCA  261.  If  the  defendant  could  re- 
lieve itself  of  liability  by  a  special 
contract  to  one  shipper,  it  could  in 
this  manner  make  all  sorts  of  dis- 
criminations which  the  interstate 
commerce  laws  are  designed  to  pre- 
vent." Morrison  Grain  Co.  v.  Mis- 
souri Pac.  R.  Co.,  (Mo.  A.)  170  SW 
404,  407.  (2)  The  Interstate  Com- 
merce Act  having  defined  transporta- 
tion to  include  icing  charges,  a  car- 
rier, having  held  itself  out  as  ready 
to  furnish  such  services,  was  re- 
quired to  make,  publish,  and  file  rates 
therefor,  and  could  not  recover  on  an 
Implied  or  express  contract  independ- 
ently of  the  rates  so  published  and 
filed.  Cudahy  Packing  Co.  v.  Grand 
Trunk  Western  R.  Co.,  215  Fed.  93. 
131  CCA  401. 

[b]  Pnrnishiag  oars. — A  contract 
between  plaintiff,  a  lumber  company, 
and  defendant,  an  Interstate  railroad 
company,  by  which  plaintiff  agreed 
to  build  a  private  track  on  its  own 
lands  connecting  with  defendant's 
line,  and  to  ship  all  of  its  product, 
with  a  certain  exception,  over  de- 
fendant's road,  in  consideration  of 
which  defendant  agreed  to  furnish 
cars  and  to  carry  plaintiff's  pro'duct 
at  certain  rates  differing  from  Its 
established  and  published  rates,  was 
an  entire  and  Indivisible  agreement, 
and  being  (Illegal  as  in  violation  of 
{  6  of  the  Interstate  Commerce  Act 
(24  U.  S.  St.  at  L.  380  c  104),  as 
amended  by  Act  March  2,  1889  (25 
U.  S.  St.  at  L.  856  c  382  |  1),  no  ac- 
tion can  be  maintained  for  its  breach 
by  defendant  for  refusing  to  furnish 
cars.  Taenzer  v.  Chicago,  etc.,  R.  Co., 
191  Fed.  543,  112  CCA  153. 

[c]  Terminal  services. — As  the 
terminal  services  incident  to  an  in- 
terstate shipment  are  within  the  fed- 
eral statutes  and  the  conditions  of 
liability  while  the  goods  are  retained 
after  notjice  of  arrival  are  stipulated 
in  the  bill  of  lading  under  the  filed 
regulations,  the  conditions  thus  fixed 
are  controlling  and  the  parties  can- 
not substitute  therefor  a  special 
agreement.  Southern  R.  Co.  v.  Pres- 
cott, 240  U.  S.  632,  36  SCt  469  [rev 
99  S.  C.  422,  83  SE  781]. 

80.    See 
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as  long  as  the  established,  schedule  remains  unaltered 
in  the  manner  provided  for  by  law.81  The  right  of 
priyate  contract  between  the  shipper  and  the  car- 
rier, as  far  as  interstate  transportation  of  freight 
is  concerned,  has  been  entirely  abrogated  by  the 
enactment  of  the  Interstate  Commerce  Law.83  Any 
contract  of  shipment  therefore  which  provides  for 
a  greater  or  less  rate  than  that  published  is  to  that 


extent  void  and  unenforceable,8*  and  the  carrier  is 
entitled  to  recover  tbe  rate  fixed  by  the  published 
tariff.84  So  far  as  interstate  shipments  are  con- 
cerned, it  is  both  the  right  and  the  duty  of  the  car- 
rier to  collect  freight  based  on  the  sohednle  of 
rates  filed  with  the  interstate '  commerce  commis- 
sion.85 And  one  who  has  obtained  from  a  common 
carrier  transportation  of  goods  at  a  rate  specified  in 


81.    Texas,  etc.,  R.  Co.  v.  Abilene 

Cotton  Oil  Co.,  204  U.  S.  426,  27  SCt 
350,  SI  L.  ed.  553,  9  AnnCas  1075; 
Interstate  Commerce  Coramn.  v.  Cin- 
cinnati, etc.,  R.  Co.,  167  U.  S.  479,  17 
SCt  896,  42  L.  ed.  243;  Cincinnati, 
etc.,  R.  Co.  v.  Interstate  Commerce 
Commn.,  162  U.  S.  184,  16  SCt  700/40 
L.  ed.  935. 

83.  Armour  Backing  Co.  v.  U.  S., 
209  U.  S.  56,  28  SCt  428,  52  L.  ed. 
981;  Texas,  etc.,  R.  Co.  v.  Cisco  Oil 
Mill,  204  U.  S.  449,  27  SOt  368,  51  L. 
ed.  662;  Texas,  etc..  R.  Co.  v.  Abilene 
Cotton  Oil  Co.,  204  U.  S.  426,  27  SCt 
350,  51  L.  ed.  563,  9  AnnCas  1075; 
Texas,  etc.,  R.  Co:  v.  Mugg,  202  U.  S. 
242,  26  SCt  628,  60  L.  ed.  1011;  Gulf, 
etc.,  R.  Co.  v.  Hefiey,  168  U.  S.  98,  16 
SOt  802,  39  L.  ed.  910;  Baltimore,  etc., 
R  Co.  v.  New  Albany  Box,  etc.,  Co., 

Mind.  A.  647,  94  NE  908.  96  NE  28: 
iltimore,  etc.,  R  Co.  v.  La  Due,  128 
App.  Div.  694,  112  NTS  964;  New 
York  Cent.,  etc.,  R.  Co.  v.  Smith,  62 
Misc.  526,  115  NTS  838;  Fisher  v. 
Great  Northern  R.  Co.,  49  Wash.  206, 
95  P  77. 

"The  resulting  effect  of  the  Fed- 
eral legislation  regulating  Interstate 
commerce  la  to  remove  the  question 
of  rate  from  the  realm  of  private 
agreement.  Every  contract  of  car- 
riage by  a  common  carrier  engaged 
in  Interstate  commerce  must,  as  a 
matter  ot  law,  be  at  the  rate  fixed 
and  established  as  provided  by  stat- 
ute, and  no  agreement  as  to  the  rate 
to  be  charged  is  valid  or  enforcible 
if  It  varies  In  any  degree  from  the 
rate  thus  fixed  and  established." 
Baltimore,  etc.,  R.  Co.  v.  La  Due,  128 
App.  Div.  594,  598,  112  NTS  964. 

''After  the  tariff  rates  have  been 
duly  established,  as  provided  by  law, 
the  rate  on  any  given  shipment 
ceases  <to  be  a  matter  for  negotiation 
between  the  parties.  The  carrier  Is 
then  required  by  law  to  render  a 
service  for  the  public,  and  the  estab- 
lished freight  charges  are  enforce- 
able, not  by  reason  of  any  contract, 
but  by  virtue  of  the  law  which  fixes 
the  rates."  Baltimore,  etc.,  R.  Co.  v. 
New  Albany  Box.  etc.,  Co..  48  Ind.  A. 
647,  94  NE  906,  909,   96  NE  28. 

83.  U.  S. — Louisville,  etc.,  R.  Co. 
v.  Maxwell,  237  U.  S.  94,  35  SCt  494, 
69  L.  ed.  863,  LRA1916E  666;  Atchi- 
son, etc.,  R.  Co.  v.  Robinson.  233  U. 
S.  173,  34  SCt  656,  58  L.  ed.  901  [rev 
36  Okl.  435,  129  P  20.  and  foil  At- 
chison, etc.,  R.  Co.  v.  Moore,  238  U.  S. 
182,  34  SCt  668,  58  L.  ed.  906  (rev  86 
Okl.  433,  129  P  24)]:  Boston,  etc.,  R. 
Co.  v.  Hooker,  288  U.  S.  97,  34  SCt 
626,  58  L.  ed.  868,  LRA1915B  450,  Ann 
Casl915D  693;  Kansas  City  Southern 
R.  Co.  v.  Carl,  227  U.  S.  639,  33  SCt 
391,  57  L.  ed.  683;  Kansas  City  South- 
ern R.  Co.  v.  C.  H.  Albers  Commn. 
Co.,  228  U.  S.  673,  32  SCt  816,  56  L. 
ed.  656  [rev  79  Kan.  59.  99  P  819]; 
Armour  Packing  Co.  v.  U.  S.,  209  U. 
S.  56,  28  SCt  428.  62  L.  ed.  681;  Texas, 
etc.,  R.  Co.  v.  Cisco  Odl  Mill,  204  U. 
8.  449,  27  SCt  858,  61  L.  ed.  562; 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co.,  204  U.  S.  426,  27  SCt  350,  51 
L.  ed.  653,  9  AnnCas  1075;  Texas, 
etc.,  R.  Co.  v.  Mugg.  202  U.  S.  242,  26 
SCt  628,  50  L.  ed.  1011  [rev  98  Tex. 
352,  83  SW  800,  107  AmSR  633];  New 
Tork,  etc.,  R.  Co.  v.  Interstate  Com- 
merce Commn.,  200  V.  S.  361,  26  SCt 
272,  50  L.  ed.  616;  Gulf,  etc.,  R.  Co. 
v.  Hefiey,  158  U.  S.  98,  15  SCt  802,  39 
L.  ed.  910;  Taenser  v.  Chicago,  etc., 
R.  Co.,  191  Fed.  548.  649,  112  CCA  153. 

Ala. — Southern  R.  Co.  v.  Harrison, 
119  Ala.  639,  24  S  552,  79  AmSR  936, 
43  LRA  385. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Whed- 


bee.  106  Ark.  237,  163  SW  86;  Myar 
v.  St.  Louis,  etc.,  R.  Co.,  71  Ark.  552, 
76  SW  657;  St.  Louis,  etc.,  R.  Co.  v. 
Ostrander,  66  Ark.  667,  52  SW  435; 
Klzer  v.  Texarkana,  etc.,  R.  Co.,  66 
Ark.  348,  60  SW  871. 

Go, — Savannah,  etc,  R.  Co.  v.  Bun- 
dick,  94  Ga.  776,  21  SE  996;  Central 
of  Georgia  R.  Co.  v.  Curtis,  14  Ga.  A. 
716,  82  SE  318;  Georgia  R  Co.  ▼. 
Creety,  6  Ga.  A.  424,  63  SE  628. 

Ind.  T. — Missouri,  eta,  R.  Co.  v. 
Bowles.  1  Ind.  T.  250,  40  SW  899. 

Iowa. — McMtanus  v.  Chicago  Great 
Western  R.  Co.,  156.  Iowa  369,  136 
NW  769. 

Kan.— Schenberger  v.  Union  Pac. 
R  Co.,  84  Kan.  79,  113  P  483,  434,  33 
LRANS  891  and  note;  Chicago,  etc, 
R.  Co.  v.  Hubbell,  64  Kan.  282, '38  P 
266. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Allen,  152  Ky.  837,  154  SW  871:  Louis- 
ville, etc.,  R.  Co.  v.  Allen,  152  Ky. 
145,  153  SW  198;  Louisville,  etc.,  R. 
Co.  v.  Coquillard  Wagon  Works,  147 
Ky.  530,  144  SW  1080;  Chesapeake, 
etc.,  R.  Co.  v.  Maysvllle  Brick  Co.,  182 
Ky.  643.  116  SW  1183. 

La. — Foster,  etc.,  Co.  v.  Kansas 
City  Southern  R.  Co.,  121  La.  1053,  46 
S  1014. 

Mo. — Ward  v.  Missouri  Pac.  R.  Co., 
168  Mo.  226,  68  SW  28;  Dunn  v.  St. 
Louis,  etc.,  R.  Co.,  166  Mo.  A.  372, 
148  SW  997;  Sutton  v.  St.  Louis,  etc., 
R.  Co.,  169  Mo.  A.  686,  140  SW  76; 
Gerber  v.  Wabash  R.  Co.,  63  Mo.  A. 
145. 

Mont. — Bullard  v.  Northern  P«rc.  R. 
Co.,  10  Mont.  168,  25  P  120,  11  LRA 
246. 

N.  H. — American  Express  Co.  v. 
Kimball,  77  N.  H.  62,  86  A  258. 

Nebr. — Wonts-Bates  Mercantile  Co. 
v.  Union  Pac.  R.  Co.,  86  Nebr.  684, 
123  NW  1086;  Haurigan  v.  Chicago, 
etc.,  R.  Co.,  80  Nebr.  139,  117  NW 
100  [overr  Haurigan  v.  Chicago,  etc., 
R.  (Jo.,  80  Nebr.  132,  113  NW  983, 
16  AnnCas  460,  and  dlsappr  Missouri 
Pac.  R.  Co.  v.  Crowell  Lumber,  etc., 
Co.,  61  Nebr.  298,  70  NW  964]. 

N.  M. — Pecos  Valley,  etc.,  R.  Co. 
v.  Harris,  14  N.  M.  410,  94  P  951. 

N.  T. — Pennsylvania  R.  Co.  v.  Titus, 
156  App.  Div.  830, 142  NYS  43  [rev  78 
Mtoc.  347.  138  NYS  825,  and  216  N. 
Y.  17,  109  NE  857];  Baltimore,  etc., 
R.  Co.  v.  La  Due,  57  Misc.  614,  108 
NYS  669  [rev  on  other  grounds  128 
App.  Div.  594,  112  NYS  964]. 

N.  C. — Yorke  Furniture  Co.  v. 
Southern  R.  Co.,  162  N.  C.  138,  78  SE 
67. 

Oh. — Baltimore,  etc.,  R.  Co.  r.  Dia- 
mond Coal  Co.,  61  Oh.  St.  242,  55  NE 
616;  Cleveland  Store  Fixture  Co.  v. 
Cleveland,  etc..  R.  Co.,  IS  OhSACP 
648. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Holmes,  18  Okl.  92,  90  P  22. 

Or. — Baldwin  Sheep,  etc.,  Co.  v. 
Columbia  R.  Co.,  68  Or.  286,  114  P 
469. 

S.  D. — Melody  v.  Great  Northern  R. 
Co.,  25  S.  D.  606,  127  NW  643.  30  LRA 
NS  568.  AnnCasl912C  727;'  Church  v. 
Minneapolis,  etc.,  R.  Co.,  14  S.  D.  443, 
85  NW  1001. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Clements,  20  Tex.  Civ.  A.  498,  49  SW 
913;  Houston,  etc..  R.  Co.  v,  Dumas, 
(Civ.  A.)  43  SW  609. 

Va. — Southern  R.  Co.  v.  Wilcox,  99 
Va.  394.  89  SE  144. 

Wash. — Fisher  v.  Great  Northern 
R.  Co.,  49  Wash.  206,  96  P  77. 

84.    U.    S. — Texas,   etc.,   R.   Co.   v. 

Mugg,   202  U.   S.   242,  26  SCt  628,   60 

L.    ed.    1011;    Illinois  Cent.   R.   Co.  v. 

Segarl,  205  Fed.  998;  Louisville,  etc., 

I  R.  Co.  v.  Dlckerson,  191  Fed.  705,  112 


CCA  295   [aft  187  Fed.   8741. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Os- 
trander. 66  Ark.  567,  52  SW  435. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Curtis,  14  Ga.  A.  716.  82  SE  318; 
Central  of  Georgia  R.  Co.  c.  Welllng- 
ham,  8  Ga.  A.  817,  70  SE  199. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Hub- 
bell,  54  Kan.  232,  38  P  266. 

N.  Y. — Pennsylvania  R.  Co.  v. 
Titus,  78  Misc.  847,  1SS  NYS  325 
[rev  156  App.  Div.  880,  142  NYS  43]: 
Pennsylvania  R.  Co.  v.  Mogi,  71  Misc. 
412,  128   NYS  .642. 

Oh. — Louisville,  etc,  R.  v.  Magnus 
Co.,  82  Oh.  Cir.  Ct.  682. 

Okl. — Atchison,  etc,  R.  Co.  v.  Eh- 
ret.  162  P  1107;  Atchison,  etc,  R.  Co. 
v.  Bell,  31  Okl.  228,  120  P  987,  18 
LRANS  361  and  note. 

Pa. — Pennsylvania  R.  Co.  v.  Crutch- 
field,  66  Pa.  Super.  346. 

8.  C. — Hardaway  v.  Southern  R. 
Co.,  90  S.  C.  476,  73  SE  1020.  AnnCas 
1918D  266. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Trin- 
ity County  Lumber  Co.,  1  Tax.  Civ. 
A  653,  21  SW  290. 

[a]  The  aaoasaj  of  the  laeral  cat* 
ohargsA  over  that  eoasraotedL  for  (1) 
cannot  be  recovered  back  by  the  ship- 
per   (Hermtnghausen   v.  Adams  Ex- 

Sress  Co.,  167  Iowa  230,  149  NW  234, 
chenberger  v.  Union  Pac  R.  Co.,  84 
Kan.  79,  118  P  433,  33  LRANS  391: 
Bullard  v.  Northern  Pac  R,  Co..  10 
Mont.  168,  26  P  120,  11  LRA  246: 
Baltimore,  etc.,  R.  Co.  v.  Diamond 
Coal  Co.,  61  Oh.  St.  242.  65  NE  616; 
Atchison,  ate,  R.  Cc  v.  Holmes.  18 
Okl.  92,  99  P  22:  Southern  R.  Co.  v. 
Wilcox,  99  Va.  394,  39  SE  144).  <2) 
although  he  did  not  know  that  the 
contract  was  Illegal  (Missouri,  etc. 
R.  Co.  v.  Bowles,  1  Ind.  T.  250,  40 
SW  899). 

[b]  Vallnre  of  Initial  oarhn  to 
•and  by  cheapest  route.  That  the 
Initial  carrier  in  an  Interstate  com- 
merce shipment  disregarded  Its  duty, 
in  the  absence  of  special  instructions, 
to  forward  the  shipment  by  that  rea- 
sonable and  practical  route  to  which 
the  lowest  charge  for  transportation 
applies,  does  not  prevent  a  connect- 
ing carrier  over  whose  line  the  ship- 
ment Is  routed  and  carried  from  col- 
lecting the  Interstate  commerce  rate 
over  Its  line,  the  shipper's  remedy 
being  against  the  initial  carrier  for 
damages.  Louisiana  R.,  etc.,  Co.  v. 
Holly,  127  La.  616,  63  S  882. 

re]  Plu  held  suAeiaa*  to  raise 
defense  that  contract  was  Illegal  as 
giving  plaintiff  rates  on  Interstate 
shipments  lower  than  those  fixed  by 
the  schedules  filed  and  published  by 
defendant  as  required  by  the  Inter- 
state Commerce  Act.  Taenser  v. 
Chicago,  etc.,  R  Co.,  191  Fed.  543.  115 
CCA  163. 

[d]  Burden  of  proof., — In  order  to 
recover  for  an  undercharge  resulting 
from  a  refund,  the  burden  Is  on  the 
carrier  to  show  that  the  agreement 
fixing  the  rate  to  which  payment  was 
actually  adjusted  by  the  refund  was 
contrary  to  its  published  schedule. 
Southern  Pac.  Co.  v.  Frye,  82  Wash 
9,  148  P  163;  Fisher  v.  Great  North- 
ern R.  Co.,  4a  Wash.  205.  95  P  77. 

[e]  Set-off  of  damages. — In  a  car- 
rier's action  to  recover  from  a  ship- 
per the  part  of  the  legal  rate  paid  by 
such  shipper  on  an  Interstate  ship- 
ment and  refunded  to  him,  the  ship- 
per cannot  set  off  a  claim  for  dam- 
ages for  breach  of  the  Illegal  con- 
tract to  transport  at  the  lesser  rate. 
Central  of  Georgia  R  Co.  v.  Curtis. 
14  Ga.  A.  716.  82  SE  318. 

85.  Cleveland  Store  Fixture  Co.  v. 
Cleveland,    etc,    R.    Co.,    13   OhS*CP 
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the  bill  of  lading,  which  rate  is  less  than  the  sched- 
ule rates  in  force  at  the  time,  is  not  entitled  to  re- 
cover  the  goods,  or  damages  for  their  detention,  on 
the  tender  of  payment  of  the  amount  of  charges 
named  in  the  bill  of  lading,  or  of  any  sum  less  than 
the  schedule  charges.8*  The  carrier  is  entitled  to 
hold  the  goods  until  payment  of  the  legal  charges.81 
And  although  it  delivers  the  goods  without  collect- 
ing the  full  amount  required  by  the  schedule,  an 
action  will  lie  in  its  favor  to  recover  the  unpaid 
balance.88  However,  a  settlement  of  a  controversy 
between  a  shipper  and  a  carrier  over  freight  charges, 
made  in  good  faith  on  actual  shipping  weights,  pre- 
vents the  carrier  from  recovering  the  difference  be- 
tween the  charge  as  settled  and  the  rate  based  on 
car  capacity.**  And  in  the  absence  of  the  establish- 
ment of  a  freight  rate  under  the  Interstate  Com- 
merce Act  the  carrier  and  the  shipper  may  fix  the 
rate  on  an  interstate  shipment.*0 


Estoppel.  The  carrier  cannot  be  estopped  to  as- 
sert the  illegality  of  a  contract  made  in  violation 
of  the  statute,  for  the  reason  that  an  estoppel  can- 
not be  founded  on  an  illegal  act.*1 

[$  826]  b.  Statute  Applicable  to  Contracts 
Existing  at  Time  of  Enactment.  The  Interstate 
Commerce  Act  applies,  not  only  to  contracts  entered 
into  after  the  enactment  of  the  statute,  but  also  to 
contracts  existing  at  the  time  of  its  enactment.*2 
Neither  shipper  nor  carrier  may  vary  from  the  duly 
filed  and  published  rate  without  incurring  the  pen- 

ftltv   of   iillG   IfLW 

[$  827]  c.  Effect  of  Mistake.  The  fact  that 
the  rate  was  agreed  on  through  mistake  of  one  or 
both  parties  does  not  affect  the  operation  of  the  rule 
requiring  the  established  rate  to  be  charged  and 
paid,  since  both  are  bound  to  take  notice  of  the  filed 
tariff  rates.**  Nor  is  it  material  whether  the  mis- 
taken rate  is  fixed  in  the  bill  of  lading  or  whether 


(48;  St.  Louis,  etc.,  R.  Co.  v.  Pickens. 
COM.)  151  P  1066;  San  Antonio,  etc., 
R.  Co.  y.  Clements,  20  Tex.  Civ.  A. 
498.  49  SW  91S. 

88.  Texas,  etc.,  R.  Co.  v.  Muck.  202 
C.  S.  241,  26  act  628,  50  L.  ed.  1011; 
Gulf,  etc.,  R.  Co.  v.  Hefley,  158  U.  8. 
98,  15  SCt  802,  39  L.  ed.  910:  South- 
ern R.  Co.  v.  Harrison,  119  Ala.  639, 
24  S   552.  72  AmSR  936.  43  LRA  3-85. 

[a]  Xn.  other  words,  whatever  may 
be  the  rate  agreed  on,  the  carrier's 
lien  on  the  goods.  Is,  by  force  of  the 
act  of  congress,  for  the  amount  fixed 
by  the  published  schedule  of  rates 
and  charges,  and  this  lien  cannot  be 
discharged  and  the  consignee  become 
entitled  to  the  goods  except  by  the 
payment,  or  tender  of  payment,  of 
such  amount.  Southern  R.  Co.  v. 
Harrison.  119  Ala.  539.  24  S  652,  72 
AmSR  9S6.  43  LRA  885. 

tbl  A  olala  against  a  oarriaor  foe 
rebates  may  be  resisted  as  against 
public  policy  or  contrary  to  state  or 
federal  regulations,  notwithstanding 
any  agreement  of  the  parties.  First 
Trust,  eta.  Bank  v.  Southern  Indiana 
R  Co.,   195  Fed.  330. 

87.  Chicago,  etc..  R.  Co.  v.  Hub- 
bell.  54  Kan.  232,  88  P  266;  Sutton 
v.  St.  Louts,  etc.,  R  Co.,  168  Mo.  A. 
685.  140  SW.76;  Gerber  v.  Wabash  R. 
Co..  63  Mo.  A.  146;  Church  v.  Minne- 
apolis, etc.,  R.  Co.,  14  S.  D.  443,  86 
NW  1001. 

88.  Ala. — Louisville,  etc..  R.  Co.  v. 
McMullen,  5  Ala.  A.  662.  59  S  683. 

Oa. — Georgia  R.  Co.  v.  Creety,  6 
Ga.  A.  424.  63  SB}  528. 

Mass. — Hew  York,  etc.,  R.  Co.  v. 
York,  etc.,  Co.,  215  Mass.  36,  102  NE 
366. 

N.  Y. — New  York  Cent.,  etc,  R.  Co. 
v.  Smith,  62  Misc.  526.  115  NYS  838. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Ehret,  162  P  1107. 

"The  rule  that  money  voluntarily 
paid,  with  full  knowledge  of  all  the 
facts,  cannot  be  recovered  back  is 
also  familiar,  as  is  that  other  rule 
that  when  an  Illegal  contract  is  exe- 
cuted, and  the  parties  are  in  pari 
delicto,  the  ktw  will  not  Interfere  be- 
tween them.  It  Is,  however,  evident 
that  it  la  the  purpose  of  the  federal 
courts,  into  whose  keeping  the  Inter- 
state commerce  law  Is  peculiarly 
committed,  because  It  4s  a  federal 
law  and  covers  matters  resting  pe- 
culiarly within  the  police  powers  of 
the  federal  government,  to  refuse  to 
permit  the  oversights,  the  blunders, 
or  mistakes  of  the  clerks  or  agents 
of  those  engaged  in  Interstate  com- 
merce, upon  the  above  grounds,  to 
preclude  the  carrier  from  collecting, 
in  case  of  underpayment,  the  actual 
amount  due  on  an  interstate  ship- 
ment, or  the  shipper  or  consignee,  In 
case  of  overpayment,  from  the  col- 
lection of  the  amount  overpaid." 
Louisville,  etc.,  R.  Co.  v.  McMullen, 
6  Ala.  A.  662,  668,  59  S  683. 

fa]  affect  of  waiver  of  lien. — Lia- 
bility for  fixed  freight  charges  Is  not 
affected  by  the  carrier's  waiver  or 
loss  of  its  Hen  by  delivery  without 


collection,  and  conference  ruling  No. 
314  of  the  interstate  commerce  com- 
mission properly  left  It  to  courts  to 
declare  whether  the  consignor  or  the 
consignee  was  liable  for  freight  un- 
der charge.  Central  of  Georgia  R. 
Co.  v.  Southern  Ferro  Concrete  Co.. 
193  Ala.  108,  68  S  981,  AnnCasl916E 
376. 

89.  St.  Louis  Southwestern  R.  Co. 
v.  Spring  River  Stone  Co.,  236  U.  S. 
718,  35  SOt  456.  69  L.  ed.  805  (where 
the  court  said:  "Nothing  herein  ia 
Intended  to  modify  conclusions  an- 
nounced In  former  pplnlons  in  re- 
spect of  the  obligation  upon  both  car- 
rier and  shipper  strictly  to  observe 
lawful  tariffs"). 

BO.  Mott  Store  Co.  v.  St.  Louis, 
etc..  R.  Co..  184  Mo.  A.  60,  168  SW 
322. 

[«]  Where  carrion  had  not 
agreed  oa  rates  for  Interstate  ship- 
ment* ana  no  rates  were  published 
as  required  by  t  6  of  the  Interstate 
Commerce  Act  (24  U.  S.  St.  at  L.  380 
c  104),  as  amended  by  the  act  of 
March  2,  188.9  (25  U.  S.  St.  at  L.  865 
c  382  J  1),  and  the  act  of  June  29, 
1906  (34  U.  S.  St.  at  L.  686  c  3591  f 
2).  a  rate  quoted  for  an  Interstate 
shipment  and  acted  on  by  the  ship- 
per must  govern,  and  the  carriers, 
partners  In  the  transaction,  could  not 
recover  a  higher  rate.  Freeman  v. 
Kemendo,  (Tex.  Civ.  A.)  148  SW  606. 

91.  U.  8.— IlHnols  Cent.  R.  Co.  v. 
Henderson  El.  Co.,  226  U.  S.  441,  38 
SCt  176,  67  L.  ed.  290. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Birmingham  Sand,  etc.,  Co.,  9  Ala.  A. 
419,  64  S  202. 

Ga. — Central  of  Georgila  R.  Co.  v. 
Eatonton  Lumber  Co.,  14  Ga.  A.  302, 
80  SE  725. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 
94  NE  906,  96  NE  28. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Al- 
len, 152  Ky.  146,  153  8W  198,  152 
Ky.  837,  154  SW  371;  Chesapeake, 
etc.  R.  Co.  v.  Maysville  Brick  Co., 
132   Ky.    643,   116  SW   1183. 

La. — Louisiana  R.,  etc.,  Co.  v. 
Holly,  127  La.   615,  53  S  882. 

Mass. — New  York,  etc.,  R.  Co.  v. 
York,  etc.,  Co.,  215  Mass.  36,  102  NE 
366. 

N.  Y. — Pennsylvania  R.  Co.  v. 
Titus,  156  App.  Dlv.  830.  142  NYS  43 
[rev  78  Misc.  347,  138  NYS  325.  and. 
216  N.  Y.   17,  109  NE  867]. 

S.  D. — Melody  v.  Great  Northern 
R.  Co.,  25  S.  D.  606,  127  NW  543,  30 
LRANS  568,  AnnCasl912C  727. 

Va. — Virginia  Coal,  etc.,  Co.  v. 
Louisville,  etc.,  R.  Co.,  98  Va.  776,  87 
SE  310. 

And  see  Estoppel   [16  Cyc  720]. 

83.  U.  S. — LouteviHe.  etc..  R.  Co. 
v.  Mottley.  219  U.  S.  467,  31  SCt  265. 
56  L.  ed.  297,  84  LRANS  671  [rev  103 
Ky.  652.  118  SW  982];  American 
Sugar  Refining  Co.  v.  Delaware,  etc., 
R.  Co.,  200  Fed.  662. 

Mo. — Southern  Wire  Co.  v.  8t.  Louts 
Bridge,  etc.  R.  Co..  88  Mo.  A.  191. 

Mont. — BuUard  •».  Northern  Pac  R. 


Co..  10  Mont  168,  26  P  120,  11  LRA 
246. 

Nebr. — Fitsgerald  v.  Fitzgerald, 
etc,  Constr.  Co.,  41  Nebr.  374,  59  NW 
838 

N.  D. — Smith  v.  Great  Northern  R. 
Co.,  15  N.  D.   195.  107  NW  56. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Walton-Chandler  Lumber  Co.,  44  Okl. 
452,  145  P  340. 

Vt.— Fitzgerald  v.  Grand  Trunk  R. 
Co..  63  Vt.  169,  22  A  76.  18  LRA  70. 

[a]  Reason  for  role.— (1)  "The 
act  to  regulate  commerce  Is  a  gen- 
eral law,  and  'contracts  are  always 
liable  to  be  more  or  less  affected  by 
general  laws,  even  when  in  no  way 
referred  to.  .  .  .But  this  inci- 
dental effect  of  the  general  law  Is 
not  understood  to  make  it  a  law  im- 
pairing the  obligation  of  contracts. 
It  is  a  necessary  effect  of  any  con- 
siderable change  In  the  public  laws. 
If  the  legislature  had  no  power  to 
alter  its  police  laws  when  contracts 
would  be  affected,  then  the  most  im- 

Eortant  and  valuable  reforms  might 
e  precluded  by  the  simple  device  of 
entering  into  contracts  for  the  pur- 
pose. ...  If  that  principle  be  not 
sound,  the  result  would  be  that  Indi- 
viduals and  corporations  could,  by 
cpntraots  between  themselves,  in  an- 
ticipation of  legislation,  render  of  no 
avail  the  exercise  by  Congress,  to  the 
full  extent  authorised  by  the  Consti- 
tution, of  its  power  to  regulate  com- 
merce. No  power  of  Congress  can  be 
thus  restricted."  Louisville,  etc.,  R. 
Co.  v.  Mottley,  219  U.  S.  467.  485,  31 
SCt  265,  55  L.  ed.  297,  34  LRANS  671. 
(2)  "It  was  the  purpose  of  congress. 
In  enacting  this  statute,  to  put. an 
end  to  all  existing  contracts  and  ar- 
rangements, producing  unjust  dis- 
crimination among  shippers  upon  in- 
terstate railways.  It  is  a  most  im- 
portant general  police  regulation,  de- 
signed to  prohibit  and  suppress  great 
abuses  which  had  sprung  up  among 
Interstate  public  carriers,  whereby 
preferences  were  given  to  wealthy 
and  favored  shippers,  which  had  the 
effect  of  driving  out  of  business  and 
destroying  those  who  were  not  thus 
favored.  It  would  greatly  impair  Its 
effect  to  hold  that  It  does  not  operate 
to  abrogate  existing  contracts  which 
are  opposed  to  itB  prohibitions.  Such 
a  holding  would  open  the  door  to 
fraudulent  evasions  of  It  by  the  mak- 
ing of  contracts  creating  unjust  dis- 
criminations and  antedating  them,  so 
as  to  place  them  seemingly  beyond 
Its  reach."  Southern  Wire  Co.  v.  St. 
Louis  Bridge,  etc.,  R.  Co.,  88  Mo.  A. 
191,    199. 

93.  Armour  Packing  Co.  v.  U.  S., 
209  U.  S.  56.  28  SCt  428.  62  L.  ed. 
681.     And  see  supra  5  825. 

94.  U.  S. — Atchison,  etc,  R.  Co.  v. 
Moore.  233  U.  S.  182.  84  SCt  558.  68 
L.  ed.  906  [rev  36  Okl.  433,  129  P  24]; 
Atchison,  etc,  R.  Co.  v.  Robinson, 
238  U.  S.  173.  34  SCt  556,  58  L.  ed. 
901  [rev  36  Okl.  436,  129  P  20];  Great 
Northern  R.  Co.  v.  O'Connor.  232  U. 
S.  508,  34  SCt  380.  58  L.  ed.  703;  Kan- 
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it  was  by  parol  agreement  on  a  mistaken  quotation 
of  the  rates  made  by  the  agent  at  the  point  of  ship- 
ment.98 It  is  the  right  and  the  duty  of  the  carrier 
to  collect  the  rates  filed,  although  the  agent  may 
have  quoted  a  lower  rate  to  the  shipper,  and  al- 
though the  shipper  actually  made  shipment  believing 
the  lower  rate  to  be  the  lawful  rate.96  The  carrier 
is  not  liable  for  damages  resulting  from  a  mistake 
in  quoting  a  rate  less  than  the  full  published  rate.97 
[y  828]    d.   Effect  of  Shipper's  Ignorance  of  Vio- 


sas  City  Southern  R.  Co.  v.  Carl,  227 
U.  S.  639.  33  SCt  391.  67  L.  ed.  683; 
Texas,  etc.,  R.  Co.  v.  Abilene  Cotton 
Oil  Co..  204  U.  S.  426,  27  SCt  350.  61 
Li.  ed.  653,  9  AnnCas  1075;  Texas, 
etc..  R.  Co.  V.  Mugg.  202  U.  S.  242, 
26  SCt  628.  50  L.  ed.  1011;  Gulf,  etc., 
R.  Co.  v.  Hefiey,  158  U.  S.  98,  15  SCt 
802,  39  Li.  ed.  910;  Hamlen  v.  Illinois 
Cent.  R.  Co.,  212  Fed.  324;  Union  Pac. 
R.  Co.  v.  American  Smelting,  etc., 
Co.,  202  Fed.  720,  121  CCA  182;  Poor 
v.  Chicago,  etc.,  R.  Co..  12  Int.  Com. 
Commn.  418. 

Ala. — Louisville,  etc.,  R.  Co.  v.  Mc- 
Mullen,   6  Ala.  A.   662,  59   S   683. 

Ark.— Chicago,  etc..  R.  Co.  v.  Whed- 
bee,  106  Ark.  237,  168  SW  86;  St. 
Louis,  etc,.  R.  Co.  v.  Wolf,  100  Ark. 
22,  139  SW  636,  AnnCasl913C  1384 
and    note. 

G«. — Savannah,  etc.,  R.  Co.  v.  Bun- 
dick,  94  Qa.  775.  21  SE  996;  Central 
of  Georgia  R.  Co.  v.  Curtis,  14  Ga. 
A.  716,  82  SE  318;  Central  of  Georgia 
R.  Co.  v.  Butler  Marble,  etc.,  Co.,  8 
Ga.   A.   1,   68  SE  775. 

Ind. — Baltimore,  etc,  R.  Co.  v.  New 
Albany  Box.  etc..  Co.,  48  Ind.  A.  647, 

94  NE   906,   96   NE  28. 

Kan. — Schenberger  v.  Union  Pac. 
R.  Co.,  84  Kan.  79,  113  P  433,  33 
LRANS  391  and  note;  Chicago,  etc., 
R.  Co.  v.  Hubbell,  54  Kan.  232,  38 
P    266. 

La. — Louisiana  R.,  etc.,  Co.  v. 
Holly.  127  La.  615,  53  S  882. 

Mo. — St.  Louis  Southern  R.  Co.  v. 
Spring  River  Stone  Co.,  169  Mo.  A. 
109,  154  SW  465  [an*  236  U.  S.  718, 
35  SCt  456,  59  L.  ed.  8051;  Dunne  v. 
St.  Louis,  etc..  R.  Co..  166  Mo.  A. 
372,  148  SW  997;  Sutton  v.  St.  Louis, 
etc.,  R.  Co.,  169  Mo.  A.  685,  140  SW 
76. 

Nebr. — Haurlgan  v.  Chicago,  etc., 
R.  Co.,  80  Nebr.  139,  117  NW  100 
[overr  Haurlgan  v.  Chicago,  etc.,  R. 
Co.,  80  Nebr.  132,  .113  NW  983,  16 
AnnCas  450  and  note,  and  dlsappr 
Missouri  Pac.  R.  Co.  v.  Crowell  Lum- 
ber, etc.,  Co.,  61  Nebr.  293,  70  NW 
964].    . 

N.  M. — Endersteln  v.  Atchison, 
etc.,  R.  Co.,  21   N.  M.  548,  157  P  670. 

N.  T. — Pennsylvania  R.  Co.  v.  Ti- 
tus, 78  Misc.  347.  138  NTS  325  [rev 
156  App.    Div.   830,   142   NYS    431. 

Or. — Zoller  Hop  Co.  v.  Southern 
Pac.  Co..  72  Or.  262,  143  P  931. 

Pa. — Crane  R.  Co.  v.  New  Jersey 
Cent.  R.  Co.,  248  Pa.  833.  93  A  1076; 
New  Jersey  Cent.  R.  Co.  v.  Mauser, 
241  Pa.  603.  88  A  791,  49  LRANS 
92  and  note;  Philadelphia,  etc.,  R.  Co. 
v.  Baer,  56  Pa.  Super.  307;  Pennsyl- 
vania R.  Co.  v.  Crutchfleld,  55  Pa. 
Super.  346;  Fern  v.  Adams  Express 
Co.,   20  Pa.  Dist.   725. 

S.  C. — Aldrlch  v.  Southern  R.  Co., 

95  S.  C.  427,  79   SE  316. 

Wash. — Southern  Pac.  Co.  v.  Frye, 
82  Wash.  9,  143  P  163. 

Contra  Borden  v.  Richmond,  etc., 
R.  Co.,  113  N.  C.  570,  18  SE  392,  37 
AmSR  632  (holding  that,  where,  In 
reply  to  the  inquiry  of  its  local  agent 
about  freight  rates,  defendant  rail- 
road company's  general  agent  quotes 
a  rate  of  eighty-nine  and  one-half 
cents  per  one  hundred,  which  by 
some  error  is  received  by  the  local 
agent  as  sixty-nine  and  one-half 
cents,  and  is  so  quoted  to  plaintiffs 
who  accept  such  rate  without  knowl- 
edge of  the  mistake,  there  is  a  valid 
and  binding  contract  between  plain- 
tiffs and  defendant,  under  which  the 
latter  is  bound  to  ship  plaintiffs' 
freight  at   the  rate  quoted   them  by 


the   local  agent). 

"Shippers  and  consignees  are  alike 
charged  with  knowledge  of  the  rate 
to  be  paid  and  are  not  entitled  to 
exemption .  from  compliance  there- 
with because  an  agent  of  the  carrier 
made  a  mistake  in  giving  a  lower 
rate.  This  rate  is  not  merely  the 
regulation  of  the  railroad  company; 
it  is  the  tariff  established  by  law.' 
Philadelphia,  etc.,  R.  Co.,  56  Pa- 
Super.    307,    310. 

"Although  an  erroneous  quotation 
or  misstatement  of  a  rate  Is  made 
by  an  agent  or  officer  of  a  carrier, 
the  published  rate  on  file  with  the 
Interstate  Commerce  Commission  is 
the  only  lawful  rate,  and  must  be 
paid  by  the  shipper  and  collected  by 
the  carrier."  Southern  Pao.  Co.  v. 
Frye,  82  Wash.  9,  14,  148  P  163. 

No  excuse,  which  operates  as  an 
evasion  of  that  rate,  has  any  stand- 
ing as  matter  of  law  In  defense  of 
a  proved  violation  of  such  rate.  Mis- 
take, inadvertence,  honest  agreement 
and  good  faith  are  alike  unavailing." 
New  York,  etc.,  R.  Co.  v.  York,  etc., 
Co.,  215  Mass.  36,  39,  102  NE  366. 

[a]  sTelther  the  Intentional  aor  the 
accidental  misstatement  of  the  appll- 
oable  published  rate  will  bind  the 
carrier  or  shipper.  Kansas  City 
Southern  R.  Co.  v.  Carl,  227  U.  S. 
639,    33   SCt   391,   67   L.   ed.    683. 

[b]  Question  of  Mod.  faith  or  loss 
to  shipper  not  involved. — "Nor  can  It 
be  said  that  the  question  of  the  good 
faith  of  both  the  appellee  and  the 
agent  of  appellant,  or  that  appellee 
will  suffer  loss  in  consequence  of  the 
mistake,  are  proper  matters  for  con- 
sideration in  determining  the  law  of 
this  case.  Good  faith  would  doubt- 
less save  the  parties  from  the  charge 
of  criminal  Intent,  at  least  up  to  the 
time  when  the  truth  became  known, 
and  the  loss  suffered  by  the  appellee 
cannot  affect  or  change  the  rule  of 
law.  The  rate  given  to  the  appellee 
was  an  unlawful  rate,  and  can  neither 
bind  the  company  making  it,  nor  pro- 
tect the  shipper  receiving  its  bene- 
fits." Baltimore,  etc.,  R.  Co.  v.  New 
Albany  Box,  etc.,  Co.,  48  Ind.  A.  647, 
94    NE   906.   909,   96   NE   28. 

[c]  Bale  applied. — Where  a  con- 
tract between  a  station  agent  and  a 
shipper  for  an  interstate  shipment 
was  entered  into  on  authority  from 
railway  headquarters,  acting  under 
the  mistaken  supposition  that  the 
the  shipment  was  to  be  within  the 
state,  and  the  rate  agreed  on  was 
less  than  the  rate  posted  under  the 
Interstate  Commerce  Law,  the  con- 
tract could  not  be  enforced.  Hous- 
ton, etc.,  R.  Co.  v.  Rumas,  (Tex.  Civ. 
A.)    43   SW   609. 

[d]  sTegllgenoe  of  a  carrier's  olerk 
who  had  means  of  discovering  that 
a  freight  rate  quoted  and  paid  was 
too  low  does  not  preclude  a  recovery 
of  the  legal  rate.  Louisville,  etc., 
R.  Co.  v.  McMullen,  5  Ala.  A.  662, 
69  S  683. 

[e]  Misapplication  of  rat*  to  dif- 
ferent classes  of  freight. — Where  the 
agent  to  the  initial  carrier  In  an 
interstate  shipment  misapplied,  by 
mistake,  the  published  rate  to  the 
different  classes  of  freight,  the  car- 
rier was  not  bound  thereby,  but 
could  retain  the  freight  until  the 
proper  higher  rate  was  paid.  Chi- 
cago, etc.,  R.  Co.  v.  Whedbee,  153 
SW    86. 

95.  St.  Louis,  etc.,  R.  Co.  v.  Wolf, 
100  Ark.  22,  139  SW  536.  AnnCas 
1913C   1384  and  note. 


latum  of  Law.  The  fact  that  a  shipper  who  is  given 
a  less  rate  than  that  fixed  by  the  published  schedule 
of  rates  was  ignorant  of  the  fact  that  he  was  receiv- 
ing a  preferential  rate  does  not  affect  the  operation 
of  the  rule,  as  otherwise  the  shipper  whose  duty  it 
is  to  ascertain  the  published  rate  would  in  .effect  be 
empowered  to  secure  a  preference  contrary  to  the 
statute.98  Where  the  rates  have  been  filed  by  the 
carrier  with  the  interstate  commerce  commission 
and  duly  published  in  accordance  with  the  require- 

96.  Illinois  Cent.  R.  Co.  v.  Hen- 
derson El.  Co..  226  U>  S.  441,  33  SCt 
176.  57  L.  ed.  290;  Texas,  etc..  R.  Co. 
V.  Mugg.  202  U.  S.  242,  26  SCt  628, 
50  L.  Si.  1011;  Vtirginia-CaroHna  Pea- 
nut Co.  v.  Atlantic  Coast  Line  R.  Co.. 
166  N.  C.  62,  82  SE  1;  Cleveland 
Stow  Fixture  Co.  v.  Cleveland,  etc.. 
R.  Co.,  13  OhS&CP  648;  New  Jersey 
Cent.  R.  Co.  v.  Mauser.  241  Pa.  603. 
88  A  791,  49  LRANS  92  and  note. 

[a]  Sstoppel. — Where  a  railroad 
company  delivers  goods,  and  through 
a  mistake  of  an  employee  demands 
and  receives  from  ate  consignee  a 
less  amount  than  the  lawful  charge, 
the  company  is  not  estopped  from 
subsequently  recovering  the  differ- 
ence between  the  amount  actually 
paid  and  the  legal  rate.  Pennsyl- 
vania R.  Co.-  v.  Titus,  216  N.  Y.  17, 
109  NE  867;  Philadelphia,  etc.,  R. 
Co.  v.  Baer,  58  Pa.  Super.  807  [rev 
20  Pa.  Dist.  656].  See  also  cases 
supra  I  825  text  and  note  91. 

97.  Kansas  City  Southern  R.  Co. 
v.  Carl,  227  U.  S.  639.  33  SCt  S91,  57 
L.  ed.  683;  Illinois  Cent.  R.  Co.  v. 
Henderson  El.  Co.,  226  U.  S.  441.  33 
SCt  176,  67  L.  ed.  290;  Texas,  etc. 
R.  Co.  V.  Mugg,  202  U.  S.  242,  26 
SCt  628,  60  L.  ed.  1011;  Hamlen  v. 
Illinois  Cent.  R.  Co..  212  Fed.  324; 
Forster  Bros.  Co.  v.  Duluth,  etc.  R. 
Co..  14  Int.  Com.  Commn.  232;  Sloop 
v.  Delano,  182  Mo.  A  299.  170  SW 
386;  Baldwin  Sheep,  etc.,  Co.  v.  Co- 
lumbia R.  Co.,  58  Or.  285.  114  P  469; 
Wardlow  v.  Andrews,  (Tex.  Civ.  A) 
180  SW  1161;  Wichita  Falls,  etc.,  R 
Co.  v.  Asher,  (Tex.  Civ.  A.)  171  SW 
1114. 

98.  U.  S. — Kansas  City  Southern 
R.  Co.  v.  Carl.  227  U.  S.  839,  33  SCt 
391,  67  L.  ed.  688;  Chicago,  etc.,  R. 
Co.  v.  Kirby,  226  U.  S.  155,  32  SCt 
648,  66  L.  ed.  1033,  A«nCasl914A 
501;  Texas,  etc..  R.  Co.  v.  Mugg,  262 
U.  S.  242,  26  SCt  628.  50  L.  ed.  1011. 

Ala. — Southern  R.  Co.  v.  Harrison. 
119  Ala.  539,  24  S  652,  72  AmSR  936. 
43  LRA  386  [dlsappr  Mobile  R.  Co. 
v.  Dlsnukes,  94  Ala.  131,  10  8  289. 
17  LRA  1181. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Faulkner,  111  Ark.  430,  164  SW  763. 
Chicago,  etc,  R.  Co.  v.  Whedbee. 
106  Ark.  237.  163  SW  86;  St.  Louis, 
etc.,  R.  Co.  v.  Wolf,  100  Ark.  22. 
139  SW  536,  AnnCasl913C  1384  and 
note. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Bun- 
dick,  94  Ga.   775.   21   SE  995. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
New  Albany  Box,  etc.,  Co.,  48  Ind.  A. 
647.  94  NE  906.  96  NE  28. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Maysvllle  Brick  Co.,  132  Ky.  642,  116 
STv    1183 

N.  Y. — Pennsylvania  R.  Co.  v.  Ti- 
tus, 216  N.  Y.  17,  109  NE  857  [rev 
156   App.    Div.   830,    142   NY8    43]. 

Or. — Baldwin  Sheep,  etc,  Co.  v. 
Columbia  R.  Co.,  68  Or.  285.  114  P 
469. 

Contra  Southern  Kansas  R.  Co.  v. 
J.  W.  Burgess  Co.,  (Tex.  Civ.  A.)  90 
SW  189  (holding  that  a  shipper  Is  not 
responsible  for  the  act  of  the  carrier 
in  fixing  the  rate  at  less  than  that 
required;  by  the  Interstate  commerce 
commission  In  the  absence  of  knowl- 
edge that  the  rate  fixed  Is  illegal,  and 
that,  where  a  shipper  was  given  a 
through  rate  from  the  points  of  ship- 
ment to  destination  and  had  no 
knowledge  of  any  Illegality  In  such 
rate,  the  final  carrier  was  not  en- 
titled to  demand  of  him  a  rate  equal 
In  amount  to   the  sum  of  the  ratea 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ment  of  the  statute,  the  shipper  is  bound  to  know 
the  rates." 

[$  829]  e.  Effect  of  Subsequent  Change  in  Bate. 
Carriers  may  validly  contract  with  shippers  for  a 
single  transportation  or  successive  transportations 
subject  to  a  change  of  rates  in  the  manner  provided 
by  the  Interstate  Commerce  Act;1  but  a  contract  be- 
tween a  carrier  and  a  shipper  to  transport  the  lat- 
ter's  goods  in  interstate  commerce  at  the  then  estab- 
lished rates  for  a  definite  time  is  ineffective  after 
a  higher  rate  has  been  filed  and  published  as  re- 
quired by  the  statute.*  Where  a  contract  for  an 
interstate  shipment  is  illegal  because  lower  than  the 
established  schedule,  a  subsequent  lowering  of  the 
rate  to  that  specified  in  the  contract  does  not  vali- 
date the  contract.' 

[,  830]  f.  Effect  of  Failure  to  Post  Schedule. 
The  fact  that  the  rate  has  not  been  posted  in  accord- 
ance with  statutory  requirements  does  not  affect 
the  operation  of  the  rule;  the  rate  when  made  out 
and  filed  is  notice,  and  its  effect  is  not  lost,  although 
it  is  not  actually  posted  in  the  station.4  Accord- 
ingly, a  carrier  may  recover  the  difference  between 
the  rate  charged  on  an  interstate  shipment  and  the 

from  the  place  of  departure  to  an 
intermediate  point  and  from  that 
point  to  destination). 

"Under  no  circumstances  would  he 
be  entitled  to  the  benefit  of  a  rate 
which  was  denied  to  other  customers. 
To  so  hold  would  be  In  the  very 
teeth  of  the  statute,  and  would  ut- 
terly defeat  its  purpose  to  prevent 
such  discrimination.  Savannah,  etc.. 
R.  Co.  v.  Bundlck,  94  Ga.  775,  778, 
21    SE  995. 

M.     See  supra  i|   17C,  670,   827. 

1.  Interstate  Commerce  Commn. 
t.  Chicago,  etc,,  R.  Co.,  209  U.  S.  108, 
28  SCt  493.  52  L.  ed.  706  [ail  141  Fed. 
1003]. 

2.  Armour  Packing:  Co.  v.  IT.  S., 
209  U.  S.  56,  28  SCt  428,  62  L.  ed 
(81  Taff  153  Fed.  1,  82  CCA  135,  14 
LRANS  400  and  note].  See  also 
American  Sugar  Refining  Co.  v.  Dela- 
ware, etc.,  R.  Co.,  200  Fed.  662  (hold- 
ing that  a  filed  rate  on  sugar,  pro- 
Tiding  for  allowances  for  carting 
from  refinery  to  cars,  did  not  con- 
stitute a  contract  between  the  car- 
riers and  the  shippers  which  would 
survive  a  determination  by  the  com- 
mission, in  other  proceedings,  that 
it  constituted  a  rebate,  and  requiring 
the  carriers  to  desist  from  making 
the  same). 

"If  the  shipper  sees  fit  to  make  a 
contract  covering  a  definite  period  for 
a  rate  in  force  at  the  time  it  must 
be  taken  as  if  done  so  subject  to  the 
possible  change  of  the  published  rate 
in  the  manner  fixed  by  statute." 
Armour  Packing  Co.  v.  If.  S.,  209  U. 
S  56.  82,  28  SCt  428,  52  L.  ed.  681. 

[a]  Season  for  rule.— "If  a 
carrier  may  lawfully  make  an  en- 
forceable contract  with  a  shipper  to 
maintain  an  established  rate  upon 
future  shipments  for  a  definite  time, 
It  may  make  such  an  agreement  with 
a  preferred  patron,  then  file  and  pub- 
lish an  advanced  rate,  which  will 
govern  like  transportation  by  others 
similarly  situated,  and  the  perform- 
ance of  its  contract  will  give  the 
concession  and  work  the  discrimina- 
tion to  which  the  national  acts  to 
regulate  commerce  were  enacted  to 
prevent."  Armour  Packing  Co.  v. 
U.  S.,  153  Fed.  1,  20,  82  CCA.  135,  14 
LRANS  400  [afT  209  U.  S.  56,  52  L. 
ed.    681,  28   SCt  4281. 

3.  Southern  R.  Co.  v.  Wilcox,  99 
Va.  394.  39  SB  144  (holding  that  the 
carrier  Is  not  liable  for  a  preach  of 
such  contract  on  a  future  increase 
in  the  rate  and  its  refusal  to  carry 
the   goods  for  the  agreed  rate). 

4.  Kansas  City  Southern  R.  Co. 
v.  Carl.  227  U.  S.  639.  33  SCt  391, 
57  L.  ed.  683;  Illinois  Cent.  R.  Co.  v. 


higher  published  rate  filed  with  and  approved  by 
the  interstate  commerce  commission,  although  the 
schedules  have  not  been  posted  as  required  by  the 
statute  ^ 

[$  831]  3.  Effect  on  Snipper's  Bight  to  Be- 
cover  for  Loss  or  Injury.  The  fact  that  a  contract 
of  shipment  is  invalid  as  violating  the  -Interstate 
Commerce  Law  prohibiting  discrimination  in  rates 
does  not  operate  as  a  bar  to  an  action  to  recover 
for  loss  of,  or  injury  to,  the  goods  by  negligence," 
or  for  injury  due  to  delay  in  transportation,7  or 
for  damages  caused  by  willfully  misrouting  the 
goods  so  that  the  shipper  is  compelled  to  pay  a  much 
higher  rate  of  freight.8  Even  though  the  carrier  is 
entitled  to  recover  the  rate  fixed  by  the  schedule, 
the  rights  of  the  shipper  are  not  in  other  respects, 
not  dependent  upon  the  special  contract,  different 
from  what  they  would  have  been  had  the  contract 
been  free  from  illegality  as  to  rates  charged.* 

[$  832]  4.  Power  to  Enjoin  Carrier  from  Accept- 
ing Less  Than  Scheduled  Bates.  In  a  proper  pro- 
ceeding, where  the  contract  is  violative  of  the  pro- 
visions of  the  Interstate  Commerce  Act  against 
discrimination  in  rates,  the  carrier  may  be  perpetu- 


Henderson.  El.  Co.,  226  U.  8.  441,  33 

SCt  176,  67  L.  ed.  290;  Chicago,  etc., 
R.  Co.  v.  Kirby,  225  U.  S.  165,  32 
SCt  648,  56  L.  ed.  1033,  AnnCasl914A 
601'  Kansas  City  Southern  R.  Co.  v. 
C.  H.  Albers  Commn.  Co.,  223  U.  S. 
573,  32  SCt  316.  56  L.  ed.  566;  Texas 
etc.,  R.  Co.  v.  Mugg,  202  U.  8.  242, 
26  SCt  628,  50  L.  ed.  1011;  Louisville, 
etc.,  R  Co.  v.  McMullen,  5  Ala.  A. 
662,  59  S  683.  And  see  Texas,  etc.,  R 
Co.  v.  Cisco  OH  Mill,  204  U.  S.  449, 
451,  27  SCt  358.  61  L.  ed.  562,  (where 
It  was  said;  "The  requirement  that 
schedules  should  he  posted  in  two 
public  and  conspicuous  places  In 
every  depot,'  etc.,  was  not  made  a 
condition  precedent  to  the  establish- 
ment and  putting  in  force  of  the 
tariff  of  rates,  but  was  a  provision 
based  upon  the  existence  of  an  es- 
tablished rate,  and  plainly  had  for 
its  object  the  affording  of  special 
facilities  to  the  public  for  ascertain- 
ing the  rates  actually  in  force.  To 
hold  that  the  clause  had  the  far- 
reaching  effect  claimed  would  be  to 
say  that  it  was  the  intention  of 
Congress  that  the  negligent  posting 
by  an  employ?  of'  but  one  instead  of 
two  copies  of  the  schedule,  or  the 
neglect  to  post  either,  would  operate 
to  cancel  the  previously  established 
schedule,  a  conclusion  impossible  of 
acceptance").  Contra  Atlanta,  etc., 
R.  Co.  v.  Horne,  106  Tenn.  73.  69  SW 
134. 

5.  U.  S.  v.  Miller.  223  U.  S.  599. 
32  SCt  323,  66  L  ed.  568;  Kansas  City 
Southern  R.  Co.  v.  C.  H.  Albers 
Commn.  Co.,  223  TJ.  S.  573,  32  SCt 
316,  56  L.  ed.  556;  Texas,  etc.,  R.  Co. 
v.  Cisco  Oil  Mill,  204  U.  S.  449.  27 
SCt  368,  61  L  ed.  562;  Northern 
Alabama  R.  Co.  v.  Wilson  Mercantile 
Co..  9  Ala.  A.  269.  63  S  34. 

e.  U.  S. — Merchants'  Cotton-Press, 
etc.,  Co.,  v.  Insurance  Co.  of  North 
America,  151  V.  S.  368,  14  SCt  367, 
38  L.  ed.  195  [aft  91  Tenn.  637,  19 
Ga.  A.  1.  68  SE  775. 

Ga. — Adams  Express  Co.  v.  Cham- 
berlin-Johnson-DuBose  Co..  138  Ga. 
466,  76  SE  601;  Central  of  Georgia 
R.  Co.  v.  Butler  Marble,  etc.,  Co.,  8 
Ga.  A.  1.  68  SE  775. 

111. — Kirby  v.  Chicago,  etc..  R.  Co., 
242  III.  418.  90  NE  262  [rev  on  other 
grounds  226  U.  S.  165,  32  SCt  648,  56 
L.  ed.  1033,  AnnCasl914A  601];  War- 
ren v.  Cleveland,  etc.,  R.  Co..  156  111. 
A    111. 

Iowa. — Betts  v.  Chicago,  etc.,  R. 
Co..  160  Iowa  262.  129  NW  962. 

[a]  false  billing',— (1)  Violation  of 
Interstate  Commerce  Act  i  10,  pro- 
hibiting false  billing,  false  classifi- 
cation,  false   weighing,  or  misrepre- 


sentations as  to  the  contents  of  a 
package,  by  which  a  discrimination 
is  obtained,  constitutes  no  defense  to 
a  carrier's  liability  for  loss  of  goods 
shipped  in  interstate  commerce,  re- 
sulting from  a  violation  of  its  duties 
as  a  carrier.  Adams  Express  Co.  v. 
Ohamberlin-Johnson-Du  Bose  Co..  138 
Ga.  455,  75  SE  601.  (2)  Where, 
although  a  shipper  of  eggs  included 
them  with  live  poultry  to  make  a 
carload,  thus  obtaining  a  lower 
freight  rate  than  he  was  entitled  to, 
he  did  so  in  good  faith,  with  the 
knowledge  of  the  carrier's  agent,  the 
Illegality  of  the  shipment  did  not  ab- 
solve the  carrier  from  liability  for 
damages  to  the  eggs  through  its  neg- 
ligence. Houston  &  T.  C.  R.  Co.  v. 
Commons,  (Tex.  Civ.  A.)  160  SW 
•  1107,  1108  (where  the  court  said: 
"To  so  hold  would  be  In  effect  to  say 
that  because  of  such  acceptance  the 
railway  company  was  authorized  to 
confiscate  or  convert  to  its  own  use" 
the  goods  shipped).  (3)  "Although 
such  practices  upon  the  part  of  con- 
signors of  freight  to  be  moved  by  a 
carrier  from  one  State  into  another 
are  made  penal,  that  fact  will  not 
prevent  a  consignor  from  recovering 
damages  on  the  common-law  liabil- 
ity of  the  carrier  for  loss  of  freight 
resulting  from  a  violation  of  Its 
duties  as  a  carrier."  Adams  Express 
Co.  v.  Chamberlln-Johnson-DuBose 
Co.,  138  Ga.  455,  456.  75  SE  601. 

7.  Central  of  Georgia  R.  Co.  v. 
Sims.  169  Ala.  295,  53  S  826.  See  St. 
Louis,  etc..  R.  Co.  v.  Cash  Grain  Co., 
161  Ala.  332,  50  S  81  (where  it  does 
not  appear,  however,  whether  it  was 
an   Interstate  shipment). 

8.  Pond-Decker  Lumber  Co.  v. 
Spencer.  86  Fed.  846,  30  CCA  430. 

9.  Kirby  v.  Chicago,  etc.,  R.  Co., 
242  111.  418.  90  NE  252  [rev  on  other 
grounds  225  U.  S.  155.  32  SCI  648,  56 
L.  ed.   1033,  AnnCasl914A  501]. 

[a]  Reason  for  rule.— :"The  law 
makes  such  agreements  .  .  .  void, 
but  does  not  make  the  contract  of 
affreightment  otherwise  void;  and 
.  .  .  there  is  nothing  in  the  law  or 
the  policy  of  it  which  requires  a 
construction  that  would  excuse  a 
carrier  from  all  liability,  when  it 
made  such  a  contract  in  connection 
with  that  for  receipt  and  transpor- 
tation of  freight.  Such  a  construc- 
tion would  encourage  rather  than 
discourage  such  unlawful  agreements 
for  rebates.  The  carrier  might  pre- 
fer them  to  liability  for  the  freight." 
Insurance  Co.  of  North  America  v. 
Delaware  Mut.  Safety  Ins.  Co.,  91 
Tenn.  537.  544.  19  SW  755  raft  151 
U.  S.  368,  14  SCt  367,  38  L.  ed.  195]. 
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ally  enjoined  from  taking  less  than  the  rates  fixed 
in  its  published  tariff  of  freight  rates.10 

[J  833]  B.  Contracts  in  Violation  of  State  Legis- 
lation. Under  state  statutes  prohibiting  discrimi- 
nation in  terms  more  or  less  similar  to  those  of  the 
Interstate  Commerce  Act,  it  is  usually  held  that 
con  tracts,  in  violation  thereof  cannot  be  enforced.*1 
Thus  there  can  be  no  departure  from  the  estab- 
lished intra-state  rate,  which  may  be  recovered 
regardless  of  any  special  contract,  although  there 
is  authority  to  the  contrary.11  So  such  statutes 
render  prior  contracts  for  special  rates  unenforce- 


able,14 although  it  has  also  been  held  that  the  stat- 
ute will  not  be  given  such  a  retroactive  effect  in  the 
absence  of  some  indication  that  the  legislature  so 
intended.11  A  state  statute  prohibiting  carriers 
from  charging  a  greater  sum  than  that  specified  in 
the  bill  of  lading  is  void  as  applied  to  interstate 
shipments.1* 

[$  834]  0.  Contracts  in  Violation  of  Canadian 
Legislation.  Contracts  in  violation  of  Canadian 
legislation  against  unjust  discrimination  are  void 
and  unenforceable.17 


XXIV.   BENEFITS  OF  INSUBANOE 


[$  835]  A.  In  Absence  of  Special  Contract.1'  In 
the  absence  of  special  contract,  the  carrier  is  not 
entitled  to  the  benefit  of  insurance  effected  by  the 
shipper  on  the  goods  shipped,10  and  in  case  of  loss 
or  injury  it  is  not  entitled  to  call  on  the  insurer 
for  contribution.*    Payment  of  loss  by  the  insurer 


does  not  prevent  a  recovery  against  the  carrier  for 
the  amount  of  the  loss,  the  carrier  being  primarily 
liable  therefor,  and  the  recovery  being  for  the 
benefit  of  the  insurer,  which  is  subrogated  to  the 
rights  of  the  shipper.  The  right  to  maintain  the 
action  is  not  affected  by- the  fact  that  the  insurer 


10.  New  York,  etc..  R.  Co.  v.  In- 
terstate Commerce  Commn.,  200  U.  S. 
361,  2S  SCt  272,  EO  L.  ed.  615  [mod 
128  Fed.  59],    See  also  supra  II  «89, 

11.  Louisville,  etc.,  R.  Co.  v. 
Jones,  6  Ala.  A.  617.  60  S  946;  and 
cases  Infra  tills  section. 

[a]  mm*  applied. — Under  a  stat- 
ute forbidding;  common  carriers  to 
give  undue  or  unreasonable  prefer- 
ence or  advantage,  it  has  been  held 
that  a.  shipper  cannot  recover  dam- 
ages for  the  breach  of  a  carrier's 
special  contract  to  hold  a  certain 
train  at  a  certain  time  and  place  for 
Its  convenience  in  the  shipment  of 
live  stock  without  extra  charge. 
Louisville,  etc.,  R.  Co.  v.  Jones,  6 
Ala   A.  617,  60  S  945. 

12.  Central  of  Georgia  R.  Co.  v. 
Eatonton  Lumber  Co.,  14  .Ga.  A  302, 
80  SE  725:  Baltimore,  etc.,  R.  Co.  v. 
Shirk.  56  Ind.  A.  42,  104  NE  864.  866 
(where  It  was  Bald:  "Where  freight 
rates  are  established  by  a  commis- 
sion having  authority  of  law  so  to 
do,  the  right  of  private  contract  to 
flz  such  rates  ceases  to  exist.  The 
carrier  is  entitled  only  to  the  rate 
so  established,  and  the  shipper  is 
required  to  pay  only  the  amount  de- 
termined by  such  rate.  No  more 
can  be  lawfully  demanded,  and,  if 
more  is  collected,  it  is  unlawful  and 
may  be  recovered");  Texas  Cent.  R. 
Co.  v.  Kerns.  (Tex.  Civ.  A.)  108  SW 
187,  188  (where  it  was  said:  "In 
every  contract  of  shipment  in  this 
state  the  law  writes  the  particular 
rate  fixed  and  authorized  by  the  Rail- 
way Commission  of  Texas;  and 
neither  the  initial  carrier  in  this 
state  nor  its  connecting  carrier  in 
this  state  can  lawfully  depart  there- 
from"). See  also  Texas  Mexican  R. 
Co.  v.  Reed,  56  Tex.  Civ.  A.  452.  463, 
121  SW  619  (which  contains  the  fol- 
lowing dictum  tending  to  support 
the  above  view:  "While  there  is  no 
affirmative  provision  of  the  statute 
forbidding  a  railroad  from  fixing  a 
lower  rate  for  the  transportation  of 
freight  than  that  prescribed  by  the 
Railroad  Commission,  the  statute 
does  '  prohibit  discrimination  of 
charging  of  one  shipper  a  different 
rate  from  that  charged  another,  and 
it  would  seem  that  unless  the  lower 
rate  charged  in  the  particular  case 
is  shown  to  have  been  open  to  all 
shippers,  a  special  contract  for  car- 
riage at  such  rate  would  be  void 
because  prohibited  by  the  statute 
against  discrimination").  Compare 
Thompson  v.  San  Antonio,  etc.,  R 
Co..  11  Tex.  Civ.  A.  145,  148.  32  SW 
427  (where  it  was  said  with  refer- 
ence to  the  Texas  statute:  "The 
Act,  as  we  understand  it,  even  where 
rates  have  been  fixed,  does  not  en- 
join the  railway  company  from 
charging  a  less  rate  than  the  com- 
mission     has      named,      provided      It 


makes  no  discrimination,  (articled 
14  and  15),  and  therefore,  even  in 
cases  where  the  commission  has 
fixed  the  rates  for  a  railway  com- 
pany, it  cannot  be  said  that  it  is 
powerless  to  make  contracts  for 
transportation"). 

[a]  Limitation  of  actions.— -Ga. 
Civ.  Code  (1910)  I  2640,  relating  to 
limitation  of  actions  for  violation  of 
rules  of  the  railroad  commission, 
does  not  apply  to  an  action  for  the 
difference  between  the  amount  col- 
lected as  freight  and  that  which 
should  have  been  collected,  which 
may  be  brought  within  four  years 
from  the  accrual  of  the  action.  Cen- 
tral of  Georgia  R.  Co.  v.  Eatonton 
Lumber  Co.,  14  Ga.  A.  302,  80  SE  725. 

13.  Illinois  Cent  R.  Co.  v.  Seltz, 
214  111.  350.  366.  73  NE  585.  105  Am 
SR  108  [aft  117  111.  A.  154)  (where 
It  was  said:  "To  do  so  would  per- 
mit the  carrier  to  make  a  rate  lower 
than  it  properly  should  make,  to 
secure  the  business,  and  thereafter 
take  advantage  of  Its  own  wrong  to 
Increase  the  charge  and  secure  the 
usual  compensation").  But  see  su- 
pra  II    825-830. 

14.  Seaman  v.  Minneapolis,  etc., 
R.  Co..  127  Minn.  180,  149  NW  134; 
Minneapolis,  etc.  R  Co.  v.  Menasha 
Wooden  Ware  Co.,  159  Wis.  130.  160 
NW  411,  LRA1916F  732  (holding 
that  a  contract  between  a  railroad 
company,    empowered   by    St,    [1898] 

I  1828  subd  9,  to  regulate  compen- 
sation for  transporting  passengers 
and  property,  and  a  business  con- 
cern, which  fixes  rates  for  the  trans- 
portation of  freight  so  long  as  the 
concern  Is  in  business,  may  be  an- 
nulled by  the  legislature  without 
impairing  the  obligation  of  the  con- 
tract, and  the  company  filing  tariffs 
covering  rates  for  freight  Included 
in  the  contract,  pursuant  to  St. 
[1913]  I  1797-4,  thereby  terminates 
the  contract). 

IB.  Sultan  R.,  etc..  Co.  v.  Great 
Northern  R.  Co.,  58  Wash.  604.  109 
P  320,  1020.     But  see  supra  5  826. 

16.  Gulf,  etc.,  R.  Co.  v.  Hefley,  158 
U.  S.   98,   16   SCt  802,   39   L.   ed.   910. 

Bffset  of  Oarmaok  amendment  see 

II  42,   628. 

17.  Kennedy  v.  Quebec,  etc.,  R. 
Co.,  39  Que.  Super.  344  [rev  on  other 
grounds  21  Que.  K.  B.  85]. 

18.  Contract  requiring  shipper  to 
insure  see  supra  I  231. 

19.  Steamship  Wellesley  Co,  v. 
Hooper,  185  Fed.  733,  108  CCA  71; 
Bennltt  v.  Guiding  Star,  53  Fed.  936 
[an*  62  Fed.  407];  Gales  v.  Haitman, 
11  Pa.  615;  Burnside  v.  Union  Steam- 
boat Co..  44  S.  C.  L.  113:  Texas,  etc., 
R.  Co.  v.  Levi.  69  Tex.  674;  St.  Louis, 
etc.,  R.  Co.  v.  Brass,  (Tex.  Civ.  A.) 
133  SW  1075.  See  also  Merrick  v. 
Bralnard,  38  Barb.  (N.  T.)  574  [aft 
34  N.  Y.  208]  (where  the  rule  seems 
to  be  limited  to  cases  where  the  loss 


is  due  to  the  carrier's  negligence). 
Compare  Goodrich  v.  Thompson,  44 
N.  Y.  324  (In  this  case  goods  hav- 
ing been  lost  during  a  deviation 
from  the  shipper's  directions,  the 
amount  of  insurance  collected  was 
deducted  from  the  amount  for  which 
the  carrier  was  held  liable.  No  ques- 
tion seems  to  have  been  raised  as  to 
the  propriety  of  so  doing.). 

[a]  Season  for  ml*. — "The  in- 
surer and  the  defendant  are  not  joint 
tort-feasors  or  joint  debtors  so  as 
to  make  the  payment  of  satisfaction 
by  the  former  operate  to  the  benefit 
of' the  latter;  nor  is  there  any  legal 
privity  between  the  defendant  and 
the  insurer  so  as  to  give  the  former 
the  right  to  avail  Itself  of  a  pay- 
ment by  the  latter.  The  policy  of 
insurance  is  collateral  to  the  rem- 
edy against  the  defendant,  and  wu 
procured  solely  by  the  plaintiff  at 
his  expense,  and  to  the  procurement 
of  which  the  defendant  was  in  no 
way  contributory."  Texas,  etc^  R, 
Co.  v.  Levi,  59  Tex.  674,   676. 

[b]  Bote  applied. — A  fire  policy 
obtained  by  a  snipper  on  goods  ship- 
ped, reciting  the  release  by  assured 
of  the  carrier  from  liability  under 
Its  bill  of  lading,  and  the  waiver  by 
the  insurer  of  any  right  of  subroga- 
tion against  the  carrier,  constitutes 
no  defense  to  a  claim  of  the  shipper 
against  the  carrier  for  the  burning 
of  the  goods,  there  being  no  such 
privity  between  it  and  the  parties  to 
the  contract  of  insurance,  with  ref- 
erence thereto,  as  to  authorize  It  to 
receive  any  benefit  from  It  as  against 
Insured.  St.  Louis,  etc.,  R.  Co.  v. 
Brass,    (Tex.   Civ.   A.)    133   SW   1975. 

50.  Gales  v.  Hallman,  11  Pa.  515: 
Burnside  v.  Union  Steamboat  Co,  44 
S.  C.  L.  113  (where  it  was  said  that 
the  carrier  cannot  in  case  of  its  own 
liability  call  on  the  Insurer  for 
contribution  on  the  principle  of 
double  Insurance,  not  being  Itself  an 
Insurer  In  the  strict  sense  of  the 
term).  And  see  cases  in  preceding- 
note. 

51.  Hall  v.  Nashville,  etc.,  R.  Co, 
13  Wall.  (U.  S.)  367,  20  L.  ed.  5»4: 
Monticello  v.  Mollison,  17  How.  (U. 
S.)  162,  15  L.  ed.  68;  Steamship  Wel- 
lesley Co.  v.  Hooper,  186  Fed.  731. 
108  CCA  71;  Nord-Deutscher  Lloyd  v. 
Insurance  Co.  of  North  America,  110 
Fed.  420,  49  CCA  1;  Commercial  Ins. 
Co.  v.  The  C.  D.  Jr.,  13  F.  Cas.  No. 
7.051,  1  Woods  72;  Burnside  v.  Union 
Steamboat  Co.,  44  S.  C.  L.  113.  But 
see  Hall  v.  Nashville,  etc.,  R.  Co.,  11 
F.  Cas.  No.  6,940  (holding  that,  where 
goods  shipped  are  Insured,  the  owner 
In  case  of  loss  may  assert  his  right 
to  Indemnity  against  either,  both 
being  insurers,  and  if  the  shipper 
elects  to  collect  from  the  Insurance 
company  which  pays  the  loss,  and 
the  carrier  has  been  guilty  of  no 
negligence,    the    insurance    company 
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was  not  legally  bound  to  indemnify  the  insured  for 
the  loss  sustained.21 

[♦  836]  B.  Under  Special  Contract.  Contracts  of 
shipment  which  provide  that  the  carrier  shall  have 
the  benefit  of  any  insurance  effected  by  the  shipper 
on  the  goods  transported  are  valid  and  enforce- 
able,*3 in  the  absence  of  fraud  or  of  any  contract 
to  the  contrary  with  the  insurer.14  The  rule  that 
an  insurer  when  he  has  indemnified  an  owner  of 
property  for  a  loss  occasioned  by  a  carrier  is  en- 
titled to  all  the  means  of  indemnity  which  the 
satisfied  owner  held  against  the  carrier,  and  that 
the  owner  cannot  after  loss  relinquish  any  rights 
to  which  the  insurer  is  entitled,  does  not  prevent  a 
wlid  agreement  between  the  carrier  and  the  shipper 
that  the  carrier  shall  have  the  benefit  of  any  insur- 
ance to  be  effected  by  the  owner."  So  contracts 
containing  provisions  of  this  nature  are  not  in  vio- 
lation of  statutes  prohibiting  carriers  from  limiting 
their  common-law  liability,18  nor  in  contravention  of 
any  other  rule  based  on  public  policy.17  Since  the 
carrier  may  in  its  own  behalf  take  out  insurance 
against  its  liability  arising  from  negligence,11  con- 
tracts of  the  character  under  consideration  are  to 


be  accorded  full  force  and  effect  even  when  the  loss 
or  the  injury  is  due  to  the  negligence  of  the  car- 
rier's servants  or  agents.18  Where  the  policy  cov- 
ering the  goods  is  limited  to  losses  for  which  a 
common  carrier  would  not  be  liable  at  common  law, 
a  provision  that  the  carrier  shall  have  the  benefit 
of  any  insurance  effected  on  the  goods  to  be  trans- 
ported does  not  protect  it  from  liability  for  loss 
due  to  negligence.10  No  special  consideration  is 
necessary  to  sustain  these  contracts.11 

Construction  and  operation  of  contracts.  If  the 
owner  has  received  from  the  insurance  company  the 
amount  of  damages  caused  by  loss  or  injury  to  the 
goods  in  shipment,  he  will  of  course  be  precluded 
by  such  stipulation  from  a  recovery  against  the 
carrier  for  such  loss  or  injury.11  Nevertheless,  to 
entitle  a  carrier  to  the  benefit  of  a  stipulation  in 
the  shipping  contract,  giving  to  it  the  benefit  of 
any  insurance  effected  on  the  goods  shipped,  it  is 
essential  that  the  insurer  should  have  made  an  un- 
conditional payment  of  the  damages  to  the  insured; 
otherwise  the  carrier  has  no  standing  to  enforce 
any  claim  to  the  benefit  of  the  insurance.1*  As 
between  the  carrier  and  the  insurer  it  is  held  that, 


cannot  claim  to  be  reimbursed  by 
the  carrier  who  Is  as  blameless  In  re- 
spect to  the  injury  as  the  insurance 
company.  Here  It  was  said:  "They 
are  both  paid  for  the  risk  they  take, 
and  where  the  one  is  not  more  at 
fault  than  the  other,  I  cannot  see 
how.  in  equity,  the  carrier  should  be 
required  to  reimburse  the  Insurer 
any  more  than  the  Insurer  should 
be  required  to  reimburse  the  car- 
rier"). 

[a]  Where  part  of  lose  paid  by 
insurer. — Where  goods  Injured  in 
transportation  have  been  insured  by 
the  shipper  and  a  part  of  the  loss 
paid  by  the  insurer,  the  shipper  may, 
sue  the  carrier  not  only  for  the  un- 
paid balance  due  to  him,  but  also  as 
trustee  for  what  has  been  paid  by 
the  Insurer  in  ease  of  the  carrier. 
Gales  v.  Hallman,  11  Pa.  615. 

[b]  lb  whose  name  suit  to 
brought.— (1)  It  has  been  held  im- 
material whether  the  action  Is 
brought  in  the  name  of  the  Insurer 
or  of  the  Insured  for  its  benefit. 
Steamship  Wellesley  Co.  v.  Hooper, 
185  Fed.  733.  108  CCA  71.  (2)  "The 
question  as  to  who  shall  bring:  the 
suit  is  one  to  be  determined  between 
the  shippers  and  the  Insurance  Com- 
pany. It  is  no  concern  of  the  ap- 
pellant (the  carrier)  whether  the 
libel  is  brought  in  the  name  of  the 
shippers  or  in  the  name  of  the  In- 
surance Company.-  In  either  event, 
the  right  of  the  claimant  in  its  de- 
fense would  be  identical."  Pacific 
Coast  SS.  Co.  v.  Bancroft-Whitney 
Co..  94  Fed.  180,  86  CCA  135  jrev  on 
other  grounds  180  TJ.  S.  49,  45  L.  ed. 
419.   21   SCt   278]. 

22.  Nord-Deutscher  Lloyd  v.  In- 
surance Co.  of  North  America,  110 
Fed.  420.  49  CCA  1;  Commercial  Ins. 
Co.  ▼.  The  C.  D.  Jr.,  18  F.  Cas.  No. 
7.051.  1  Woods  72. 

33.  Phcenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312.  6  SCt  750. 
29  L.  ed.  873  [aff  19  F.  Cas.  No. 
11,112,  10  Blss.  18];  Bradley  v.  Le- 
high Valley  R.  Co.,  163  Fed.  350.  82 
CCA  428  faff  145  Fed.  669];  Penn- 
sylvania, etc..  R.  Co.  v.  Burr,  130 
Fed.  847;  Rintoul  v.  New  York  Cent., 
etc..  R.  Co..  17  Fed.  905,  21  Blatchf. 
439;  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co..  139  Mass.  608,  2  NE  103,  52 
AmR  728;  Mercantile  Mut.  Ins.  Co. 
v.  Calebs,  20  N.  T.  173;  Burke  v.  Erie 
R.  Co..  184  Apn.  Div.  413,  119  NTS 
309;  Chase  v.  Washington  Mut.  Ins. 
Co.,  12  Barb.  (N.  T.)  595;  Van  Natta 
v.  Mutual  Security  Ins.  Co..  4  N.  -T. 
Super.  490;  Missouri  Pac,  R.  Co.  v. 
International  Mar.  Ins.  Co.,  84  Tex. 
149.  19  SW  459;  Gulf,  etc.,  R.  Co.  v. 
Zimmerman  80  Tex.  605,  17  SW  239; 
Insurance  Co.  of  North  America  v. 
Easton,   73    Tex.    167.   11    SW   180,    3 


LRA  424  and  note;  British,  etc..  Mar. 
Ins.  Co.  v.  Gulf,  etc.,  R.  Co.,  63  Tex. 
475.  51  AmR  661. 
[a]    Seasons  for  the  rate. — (1)  "It 

Is  not  one  of  exemption  from  liabil- 
ity. The  owner  is  under  no  obliga- 
tion to  insure;  he  is  not  compelled 
to  furnish  Indemnity  to  the  carrier; 
and,  if  he  insures,  can  make  a  lim- 
ited contract  of  Insurance  which  does 
not  cover  losses  through  the  car- 
rier's negligence.  There  is,  there- 
fore, no  contract  of  exemption 
against  liability  for  loss  by  negli- 
gence, no  agreement  that  the  carrier 
shall  be  protected  or  be  Indemnified, 
but  the  contract  simply  is  that,  in 
the  contingency  of  insurance,  a  con- 
sequent benefit  will,  in  case  of  loss, 
result  to  the  carrier.  (2)  It  Is  not 
unfair  to  the  owner.  The  carrier  is 
at  liberty  to  insure  his  Interest  In 
the  property  intrusted  to  his  care, 
and  the  fact  that  he  may  obtain  an 
Indemnity  from  a  third  person  by 
means,  of  the  owner's  policy  is  not 
unfair  to  the  owner,  unless  the  ob- 
taining such  Indemnity  is,  in  reality, 
made  compulsory  upon  him,  because 
the  owner  'can  equitably  receive  but 
one  satisfaction'  for  the  loss  of  his 
goods.  Hart  v.  Western  R.  Corp.,  13 
Mete.  (Mass.)  99,  46  AmR  719.  If 
it  was  a  part  of  the  bill  of  lading 
that  the  owner  must  Insure  for  the 
benefit  of  the  carrier,  such  condition 
would  be  unfair.  (3)  The  contract 
Is  not  necessarily  unfair  to  the  in- 
surers. At  common  law.  the  owner 
who  has  been  paid  in  full  or  in  part 
for  his  loss  by  the  Insurance  com- 
pany, may  sue  the  carrier  upon  the 
contract  of  bailment,  and  as  to  so 
much  of  the  amount  recovered  from 
the  .carrier  as  is  in  excess  of  a  full 
satisfaction  of  the  loss,  the  owner 
will  be  a  trustee  for  the  insurance 
company.  It  seems  that  the  effect 
of  the  clause  in  the  bill  of  lading 
which  is  now  under  consideration  is 
to  provide  that  the  owner  In  such 
circumstances  is  not  a  trustee  for 
the  insurance  company,  but  a  trus- 
tee for  the  carrier.  If  Buch  a  con- 
tract is  entered  Into,  without  fraud- 
ulent concealment  of  the  facts  from 
the  insurers,  of  which  there  Is  no 
evidence  in  this  case,  it  cannot  prop- 
erly be  considered  unjust  or  unrea- 
sonable, because  the  Insurance  com- 
pany obtains  its  remedy,  not  by 
virtue  of  a  contract  of  its  own  with 
the  carrier,  but  through  the  owner's 
contract,  and  its  right  depends  upon 
or  is  subject  to  the  agreement  made 
by  the  owner  with  the  carrier,  which 
he  Is  at  liberty  to  make  to  suit  bis 
own  Interest,  provided  there  Is  no 
fraudulent  concealment  from  the  In- 
surers. They  can,  in  view  of  this 
provision  In  bills  of  lading,  modify 


the  contract  which  they  have  here- 
tofore customarily  made  with  the 
insured,  and  the  result  will  prob- 
ably be  that  the  Insurers  will  also 
make  provisions  In  their  policies,  by 
virtue  of  which  Insurance  on  prop- 
erty In  transit  will  have  a  limited 
character."  Klntoul  v.  New  York, 
etc..  R.  Co.,  17  Fed.  905.  90S,  21 
Blatchf.   439. 

IM  How  oontraet  os>oted, — A 
shipper,  electing  to  accept/a  reduced 
rate  by  filling  out  the  shipping  order 
and  accepting  the  bill  of  lading,  is 
bound  by  the  terms  of  the  order 
making  it  a  part  of  the  bill  of  lading, 
and  giving  the  carrier  the  benefit  of 
insurance  on  the  freight.  Burke  v. 
Erie  R.  Co.,  134  App.  Div.  413,  119 
NYS  309. 

24.  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co.,  139  Mass.  608,  2  NE  103,  52 
AmR  728;  Chase  v.  Washington  Mut. 
Ins.  Co„  12  Barb.  (N.  Y.)  595. 

3S.  Rintoul  v.  New  York  Cent, 
etc.,  R.  Co.,  20  Fed.  313.    . 

OS.  British,  etc..  Mar.  Ins.  Co.  v. 
Gulf,  etc.,  R.  Co.,  63  Tex.  475,  51  AmR 
661. 

87.  Insurance  Co.  of  North  Amer- 
ica v.  Easton,  73  Tex.  167,  11  SW  180. 
3  LRA  424  and  note. 

38.  Hartford  F.  Ins.  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  176  U.  S.  91,  20 
SCt  S3,  44  L.  ed.  84;  Phcenix  Ins.  Co. 
v.  Erie,  etc..  Transp.  Co.,  117  U.  S. 
312,  6  SCt  760,  1176.  29  L.  ed.  873 
taff  19  F.  Cas.  No.  11,112,  10  Blss. 
18];  Jackson  Co.  v.  Boylston  Mut. 
Ins.  Co..  139  Mass.  508,  2  NE  103,  52 
AmR  728. 

29.  Phcenix  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co.,  117  U.  S.  312,  6  SCt  750, 
29  L.  ed.  873;  Phcenix  Ins.  Co.  v.  Erie, 
etc.,  Transp.  Co.,  19  F.  Cas.  No. 
11,112.  10  Blss.  18;  Roos  v.  Phila- 
delphia, etc.,  R.  Co.,  199  Pa.  378.  49 
A  344  [dist  Willock  v.  Pennsylvania 
R/Co.,  166  Pa.  184,  30  A  948.  45  Am 
SR  674,  27  LRA  228].  Contra  St. 
Louis,  etc.,  R.  Co.  v.  Brass,  (Tex. 
Civ.  A.)  138  SW  1075. 

80.  Gulf,  etc.,  R.  Co.  v.  Zimmer- 
man, 81  Tex.  605,   17  SW  239. 

31.  Missouri  Pac.  R.  Co.  v.  Inter- 
national Mar.  Ins.  Co.,  84  Tex.  149, 
19  SW  459. 

33.  Rintoul  v.  New  York  Cent., 
etc.,  R.  Co..  17  Fed.  905,  21  Blatchf. 
439-  Gulf,  etc..  R.  Co.  v.  Zimmerman, 
81  Tex.  605,  17  SW  239;  British  F.  & 
M.  Ins.  Co.  v.  Gulf,  etc.,  R.  Co.,  63 
Tex.  476,  51  AmR  661. 

33.  Inman  v.  South  Carolina  R. 
Co.,  129  U.  S.  128,  9  SCt  249.  32  L. 
ed.  612;  Bradley  v.  Lehigh  Valley  R. 
ro..  153  Fed.  360,  82  CCA  426;  Penn- 
sylvania R.  Co.  v.  Burr.  130  Fed.  847; 
Bennitt  v.  Guiding  Star.  63  Fed.  936 
Taff  62  Fed.  407]:  Cincinnati,  etc..  R. 
Co.  v.  £>pratt.  2  Duv.  (Ky.)  4;  Gulf. 
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in  the  absence  of  any  misrepresentation  or  inten- 
tional concealment  by  the  shipper'  in  obtaining  in- 
surance on  the  goods,  or  of  any  express  stipulation 
on  the  subject  in  the  policy,  the  provision  in  the 
shipping  contract  that  the  carrier  shall  have  the 
foil  benefit  of  any  insurance  effected  on  the  goods 


limits  the  right  by  way  of  subrogation  of  the  in- 
surer on  paying  to  the  shipper  the  amount  of  loss 
or  damage.  In  other  words,  the  contract  between 
the  insured  and  the  carrier  being  valid,  the  latter  is 
protected  from  any  action  by  the  insurer  on  pay- 
ment by  it  for  the  loss  or  injury  sustained." 


XXV.    CONNECTING  CARREERS'4 


[§  837]  A.  Definition.  In  its  broadest  sense  the 
term  "connecting  carrier"  means  one  of  several 
common  carriers  whose  lines  or  parts  thereof  united 
constitute  the  route  over  which  a  shipment  is  to 
pass,  and  which  participate  in  the  transportation 
of  such  shipment.  It  has  been  defined,  however, 
as  one  whose  route,  not  being  the  first  one,  lies 
somewhere  between  the  point  of  shipment  and  the 
point  of  destination;*8  it  becomes  such  by  virtue  of 
the  agreement  between  the  consignor  or  shipper  and 
the  first  carrier,  whereby  the  latter  undertakes  to 
deliver  the  shipment   at  its  ultimate  destination, 


and  thus  makes  the  carrier  beyond  its  own  route  its 
agent  for  continuing  the  transportation,  or  else 
undertakes  only  to  deliver  the  goods  safely  to  the 
next  carrier  on  the  route,  who  thus  becomes  agent 
for  the  shipper  for  carrying  them  further.*9  And 
this  definition  perhaps  more  accurately  expresses 
the  common  acceptation  of  what  is  meant  by  the 
term  "connecting  carrier,"40  as  appears  from  the 
decisions  as  to  whether  or  not  a  local  belt  railroad,41 


a  switching  company, 
transfer    company. 


a  terminal  company,43  or  a 
is    or    is    not    a    connecting 


carrier. 


etc.,   R.   Co.   v.  Zimmerman,   tl  Tex. 
605.  17  SW  239. 

[a]  Applications  of  role—  (1)  A 
bfll  of  lading  provided  that.  In  case 
of  loss  or  Injury  of  the  goods,  the 
damage  should  be  adjusted  on  the 
basis  of  their  value  at  the  place  and 
time  of  shipment,  and  that  the  car- 
rier should  have  the  benefit  of  any 
Insurance  effected  by  the  shipper. 
He  Insured  the  goods  for  their  value 
at  the  port  of  destination,  but  the 
policy  contained  a  provision  that  in 
case  of  any  agreement  between  the 
assured  and  any  carrier  whereby,  in 
case  of  loss  for  which  the  carrier 
would  be  liable.  It  should  have  the 
benefit  of  the  insurance,  there  should 
be  no  liability  on  the  policy  beyond 
the  amount  which  was  not  recover- 
able from  the  carrier,  and  to  make 
good  the  loss  temporarily  by  ad- 
vancing money  pending  delay  in  col- 
lecting from  the  carrier,  which 
should  not  affect  the  final  liability 
of  the  insurer.  The  goods  were  dam- 
aged in  shipment,  and  the  Insurer 
advanced  a  sura  to  the  owner,  taking 
a  receipt  by  which  he  agreed  to  pros- 
ecute his  claim  against  the  carrier, 
and  to  refund  to  the  insurer  the 
amount  collected.  It  was  held  that 
such  advarice  was  strictly  within  the 
terms  of  the  policy,  and  did  not  con- 
stitute a  payment  of  the  loss,  where- 
by the  carrier  could  claim  the  benefit 
under  the  bill  of  lading  as  a  set-off 
in  an  action  by  the  owner  to  recover 
the  damages.  Pennsylvania  R.  Co. 
v.  Burr,  ISO  Fed.  847.  65  CCA  331. 
(2)  Where  a  bill  of  lading  contains 
a  provision  entitling  the  carrier,  in 
the  event  of  Its  own  liability  for 
damages  against  which  the  consignor 
has  obtained  Insurance,  to  recover 
the  amount  from  the  underwriter.  In 
an  action  by  the  shipper  against  the 
carrier  for  damage  to  the  goods  it 
Is  no  defense  that  the  underwriter 
has  agreed  to  pay  plaintiff  for  his 
loss,  and  that  the  suit  is  for  the 
underwriter's  benefit,  since  the  car- 
rier has  no  claim  on  the  insurance 
until  it  has  paid  plaintiff's  claim. 
Cincinnati,  etc.,  R.  Co.  v..  Sprat  t,-  2 
Duv.    (Ky.)   4. 

[b]  whether  there  waa  a  loan  or 
payment  on  aooonnt  of  Insurance  is 
a  question  for  the  Jozy  where  the 
amount  of  the  loan  was  the  exact 
amount  of  the  insurer's  liability  on 
account  of  Insurance  given  the  ship- 
per on  the  goods,  and  this  is  so  not- 
withstanding the  insured  gave  a  re- 
ceipt reciting  that  he  had  borrowed 
and  received  from  the  Insurance  com- 
pany the  amount  In  question.  Roos 
v.  Philadelphia,  etc.,  R.  Co.,  199  Pa. 
378.  49  A  344. 

34.  Wager  v.  Providence  Ins.  Co- 
ISO  U.  S.  99.  14  SCt  66.  37  L.  ed.  1013: 
Phoenix  Ins.  Co.  v.  Erie,  etc.,  Transp. 
Co.,  117  U.  S.  312.  6  SCt  750.  29  L.  ed. 
873  [aff  19  F.  Cas.  No.  11.112,  10  Biss. 
18]:   Mercantile  Mut.   Ins.  Co.  v.  Ca- 


lebs, 20  N.  T.  173. 

[a]  The  reason  for  the  rule  la  (1) 
that  the  right  of  subrogation  aris- 
ing out  of  the  contract  of  Insurance 
and  payment  of  the  loss  is  only  to 
such  rights  as  the  assured  has  by 
law  or  contract  against  third  per- 
sons. Phcenlx  Ins.  Co.  v.  Erie,  etc., 
Transp.  Co..  117  U.  S.  312,  6  SCt  750, 
29  L.  ed.  873.  (2)  "In  any  form  of 
remedy  the  insurer  can  take  nothing 
by  subrogation  but  the  rights  of  the 
assured:  and  if  the  assured  has  no 
right  of  action,  none  passes  to  the 
Insurer."  St.  Louis,  etc.,  R.  Co.  v. 
Commercial  Union  Ins.  Co.,  139  U. 
S.  223,  235,  11  SCt  554,  35  L.  ed.  164. 

38.  Phoenix  Ins.  Co.  v.  Erie,  etc, 
Transp.  Co..  19  F.  Cas.  No.  11.112.  10 
Biss.  18.  See  also  cases  In  the  pre- 
ceding note. 

36.  Connecting  oarriert 

Duty  to  receive  and  transport  prop- 
erty see  supra  I  56. 
Freight  charges: 

Action  for  see  supra  I  707. 
Affected     by     transportation     over 
several   lines   see   supra    SS    697, 
698. 
Duty    to    demand    prepayment    see 
supra  (  693. 
Liability  for: 

Deviation  see  supra  |  159. 
Overcharges  see  supra  I  712. 
Penalty  for  failure  to  adjust  claim 

for  damages  see  infra  J   986. 
Violation  of  federal  Twenty-Eight 
Hour  Law  see  Infra  I   997. 
Lien  for  charges  see  supra  {   723. 
Offsetting  damages  see  supra  I  706. 
Right    to    protection    against    unjust 
discrimination  see  supra  {  754. 

37.  [a]  Tb.ua,  where  a  car  of 
freight  was  delivered  by  the  Initial 
carrier  to  a  connecting  carrier,  to  be 
placed  on  the  consignee's  sidetrack, 
and  before  unloading  the  connecting 
carrier  was  directed  by  the  consignee 
to  deliver  the  car  to  a  buyer,  and 
for  that  purpose  delivered  the  car 
to  the  terminal  carrier,  for  delivery 
to  the  buyer  on  Its  sidetracks,  the 
three  carriers  were,  under  their  joint 
traffic  arrangements,  "connecting  car- 
riers." within  Code  (1907)  I  5548, 
permitting  all  such  carriers  to  be 
jointly  sued  for  loss  of,  or  injury 
to,  goods,  and  judgment  to  be  given 
against  those  shown  to  be  liable. 
Veltch  v.  Illinois  Cent.  R.  Co.,  (Ala. 
A.)    68   S   675. 

38.  Lawson  Carr.  342  [quot  Nan- 
son  v.  Jacob,  12  Mo.  A.  125,  127 
(rev  on  other  grounds  93  Mo.  331, 
6   SW  246,   3  AmSR  531)]. 

39.  Lawson  Carr.  342  [quot  Nan- 
son  v.  Jacob,  12  Mo.  A.  125,  127 
(rev  on  other  grounds  93  Mo.  331, 
6  SW  246,  3  AmSR  631)]. 

40.  See  infra   this  section. 

[a]  Under  special  statute. — Where 
a  carrier  accepts  freight  from  an- 
other tine,  but  requires  from  the 
shipper  a  separate  snipping  contract, 
exempting  it  from  liability  for  dam- 


ages occurring  on  any  other  Hne  of 
road,  but  respects  so  much  of  the 
through  contract  originally  made 
with  the  initial  carrier  as  relates  to 
the  through  rate,  it  la  not  a  con- 
necting line,  within  Rev.  St.  arts 
331a.  331b,  making  all  carriers  con- 
necting lines  which  recognize,  ac- 
quiesce In,  or  aot  on,  a  contract  for 
through  carriage,  and  Is  not  liable 
for  any  damage  to  the  freight  not 
occurring  on  its  own  line.  Gulf,  etc., 
R.  Co.  v.  Short,  (Tex.  Civ.  A.)  51 
SW   261. 

41.  Chdoago,  etc.,  R.  Co.  v.  Young. 
(Tex.  Civ.  A.)   107  SW  127. 

[a]  Used  aa  an  agency  by  an  Initial 
earner  a  local  belt  railroad  to  de- 
liver shipments  to  a  connecting  car- 
rier is  not  itself  a  connecting  car- 
rier. Texas,  etc.,  R.  Co.  v.  Scoggln, 
40  Tex.  Civ.  A.  526.  90  SW  621. 

49.  Missouri  Pac.  R.  Co.  v.  Wichi- 
ta Wholesale  Grocery  Co..  55  Kan. 
625,  40  P  899:  St.  Louis,  etc,  R.  Co. 
v.  Jackson,  55  Tex.  Civ.  A.  407.  118 
SW    853. 

[a]  Thus  (l)  a  railroad  company 
switching  cars  over  its  own  track 
from  the  line  of  'the  last  carrier  to 
the  warehouse  of  the  consignee, 
which  is  only  a  spur  track  of  its 
own.  Is  a  connecting  carrier  of  such 
goods  and  as  such  is  liable  for  -lose 
of  or  Injury  to  them.  Missouri  Pac. 
R.  Co.  v.  Wichita  Wholesale  Grocery 
Co.,  55"  Kan.  526,  629.  40  P  899  (where 
It  was  said:  "A  railroad  transporting 
a  passenger  or  car-load  of  freight 
one  mile,  using  a  switch-engine  for 
motive  power,  is  just  as  much  a  com- 
mon carrier  as  If  the  distance  were 
a  thousand  miles  by  regular  freight 
or  passenger  train.  The  fact  that 
compensation  for  this  particular 
service  was  paid  by  the  St.  Louis 
&  San  Francisco  Railway  Company, 
while  it  might  render  that  company 
also  responsible,  could  not  relieve 
the  defendant  company  from  its  lia- 
bility as  a  carrier").  (2)  But  a  rail- 
way company  engaged  in  shifting 
cars  delivered  to  it  Dy  a  carrier  to 
the  house  tracks  of  consignees  Is 
not  a  connecting  carrier,  but  is  the 
agent  of  the  carrier.  St.  Louis 
Southwestern  R.  Co.  v.  Jackson.  56 
Tex.  Civ.  A.  407.  118  SW  853. 

43.  U.  S.  v.  Northern  Pac  Ter- 
minal Co..  181  Fed.  879  [rev  on  other 
grounds  184  Fed.  603,  1(>6  CCA  6831 
(holding  that  a  terminal  railroad 
company  which  receives  cars  of  live 
stock  from  other  railroad  companies 
for  transportation  and  delivery  to  an- 
other company  or  to  stockyards,  is  a 
"connecting  carrier"  whose  road 
forms  a  part  of  the  line  of  road  over 
which  the  shipment  is  made,  within 
the  meaning  of  the  Twenty-Eight 
Hour  Law  fAct  June  29,  1906  (31 
U.  S.  St.  at  L.  607  c  3594)1.  and  Is 
subject  to  its  provisions  as  to  inter- 
state shipments). 

44.  Western,  etc..  R   Co.  v.  Eipo- 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 


[10G.-&]!    817 


[i  838]  B.  Bights,  Duties,  and  liabilities  of 
Initial  Carrier — 1.  Introductory  Statement..  The 
rights  and  liabilities  of  the  initial  carrier,  when  not 
affected  by  any  partnership  arrangement  with  con- 
necting lines  or  by  joint  undertaking  for  trans- 
portation, will  be  considered  first.*4  The  liability 
of  both  the  initial  and  the  connecting  carriers, 
where  such  an  arrangement  exists,  will  be  consid- 
ered in  subsequent  sections.** 

Who  is  initial  carrier.  It  has  been  held  that  an 
initial  carrier  is  the  one  contracting  with  the  ship- 
per, and  not  necessarily  the  one  whose  line  consti- 
tutes the  first  link  in  transportation.*7  Although 
the  operator  of  express  cars  fixed  no  through  rate 
to  points  within  its  lines  and  rendered  no  bill  for 
through  charges,  but  charged  a  flat  rate  per  one 
hundred  pounds  irrespective  of  the  character  of  the 
goods  or  their  value,  or.  whether  the  charges  of  an 
express  company  to  which  it  delivered  shipments 
were  prepaid  or  collected  from  the  consignee,  it 
advancing  the  express  charges  where  they  were  pre- 
paid and  by  its  bill  of  lading  undertaking  to  carry 
shipments  to  their  destination  on  the  line  of  the 
express  company,  the  carrier  is  not  a  mere  agent 
of  the  shipper  but  is  the  initial  carrier  within  the 
meaning  of  the  Interstate  Commerce  Act.** 

[«,  839]  2.  Duty  to  Carry  to  Points  beyond  Its 
Own  Line.  As  heretofore  shown,  a  common  carrier 
is  not  at  common  law  bound  to  carry  to  points 
beyond  its  own  line.** 

[$  840]  S.  Liability  for  Loss  or  Injury  on  Con- 
necting Lines50 — a.  In  Absence  of  Statute  or  Special 
Contract  for  Through  Transportation" — (1)  Eng-' 
liah  and  Canadian  Bule.  There  has  been  much 
discussion  by  the  courts  of  the  question  whether,  if 
a  carrier  receives  goods  marked  to  a  destination 
beyond  its  usual  line  of  transportation  so  that  for 
the  final  delivery  of  the  goods  at  their  destination 


sition  Cotton  Mills.  81  Ga.  622,  7  SB 
916,  2  LRA  102:  Nanson  v.  Jacob, 
93  Mo.  331,  6  SW  246,  3  AmSR  531 
raff  12  Mo.  A.  1251:  MlsaouTl  Pac. 
ft.  Co.  v.  Young,  26  Nebr.  661,  41  NW 
646. 

[a]  Tana  (1)  a  mere  transfer  com- 
pany employed  by  the  consignee  to 
remove  the  goods  from  a  station  is 
not  a  common  carrier.  Nanson  v. 
Jacob,  $3  Mo.  331,  6  SW  246.  3  AmSR 
631  faff  12  Mo.  A.  126].  (2)  Nor  la 
a  transfer  company  employed  by  one 
Intermediate  carrier  to  haul  the 
goods  to  the  depot  of  the  next  suc- 
ceeding carrier  in  the  same  city. 
Western,  etc.,  R.  Co.  v.  Exposition 
Cotton  Mills,  81  Ga.  522,  7  SB  916, 
2  LRA  102:  Missouri  Pac.  R.  Co.  v. 
Toung,   25  Nebr.  661.  41  NW  646. 

46.  See  infra  I   839  et  seq. 
48.     See  Infra  f  904  et  seq. 

47.  Knapp  v.  Minneapolis,  etc.,  R. 
Co..  33  N.  6.  291,  156  NW  1019. 

48.  Glenlyon  Dye  Works  v.  Inter- 
state Express  Co.,  36  R.  I.  668,  91  A  6. 

48.    See  supra  |  59. 

60.  Tilablllty  for  loss  or  Injury  oa 
connecting  line  la  oaae  of  deviation 
see  supra  I  158. 

81.  Trader  special  statutory  pro- 
visions see   Infra   IS   868-867. 

63.  Watson  v.  Ambergate,  etc..  R. 
Co..  16  Jur.  448,  3  EngL&Eq  497; 
Muaoamp  v.  Lancaster,  etc.,  R.  Co., 
8  M.  ft  W.  421,  151  Reprint  1103. 

68.  Northern  Pac.  R.  Co.  v.  Grant, 
24  Can.  S.  C.  546. 

84.  U.  S. — Florida  Cent.,  etc.,  R. 
Co.  v.  U.  S.,  43  Ct.  CI.  672  (declaring 
Alabama   law). 

Ala. — Louisville,  etc..  R.  Co.  v. 
Meyer,  78  Ala.  597;  Mobile,  etc..  R. 
Co.  y.  Copeland,  63  Ala.  219.  35  AmR 
13.  Rule  changed  by  statute  see 
Infra  |  862. 

Ark. — Chicago,  etc.,  R  Co.  v.  Cot- 
ton. 87  Ark.  839.  112  SW  742;  St. 
Louis,  etc.,  R.  Co.  v.  Randle,  85  Ark. 
127.  107   SW   669;   St   Louis   South- 


western R.  Co.  v.  Bilberry,  83  Ark. 
87.  102  SW  894;  Kansas  City;  etc.,  R. 
Co.  v.  Washington,  74  Ark.  9,  85  SW 
406,  109  AmSR  61,  69  LRA  65. 

Ga. — Southern  Express  Co.  v. 
Palmer,  48  Ga.  86-  Cohen  v.  Southern 
Express  Co.,  46  Ga.  148;  Mosher  v. 
Southern  Express  Co.,  38  Ga.  37. 
Special  statutory  provision  see  infra 
|   864/ 

111. — Illinois  Match  Co.  v.  Chicago, 
etc.,  R.  Co..  250  111.  396,  95  NB  492; 
Atchison,  etc,  R.  Co.  v.  Peo.,  227  111. 
270,  81  NE  342;  Adams  Express  Co. 
v.  Wilson,  81  111.  339;  Milwaukee, 
etc..  R.  Co.  v.  Smith,  74  111.  197: 
Chicago,  etc.,  R.  Co.  v. ,  Montfort,  60 
111.  175;  Illinois  Cent.  R.  Co  v.  Frank- 
enberg,  54  lit  88,  5  AmR  92;  Illinois 
Cent.  R.  Co.  v.  Johnson,  34  111.  389; 
Bekins  Household  Shipping  Co.  v. 
Grand  Trunk  R.  System,  162' 111.  A. 
497;  Mahaffey  v.  Wisconsin  Cent.  R. 
Co.,  147  111.  A.  43:  Coats  v.  Chicago, 
etc.,  R.  Co..  134  111.  A.  217;  Chicago, 
etc..  R.  Co.  v.  Igo,  130  111.  A.  373; 
Elgin,  etc.,  R.  Co.  v.  Bates  Mach.  Co., 
98  111.  A.  311,  66  NE  326  [aft  200  111. 
636.  93  AmSR  218];  Lehigh  Valley 
Transp.  Co.  v.  Plllsbury-Washburn 
Flour  Mills  Co.,  92  111.  A.  628;  Ohio, 
etc.,  R.  Co.  v.  Emrich.  24  111.  A  245. 

Iowa. — Carter  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  201,  126  NW  94;  Beard 
v.  St.  Louis,  etc.,  R.  Co.,  79  Iowa  527, 
44  NW  803;  Mulligan  v.  Illinois  Cent. 
R.  Co..  36  Iowa  181,  14  AmR  514; 
Angle  v.  Mississippi,  etc.,  R.  Co.,  9 
Iowa   487. 

Oh. — Chesapeake,  etc.,  R.  Co.  v. 
Ward  Lumber  Co.,  21  Oh.  Cir.  Ct. 
N.  S.  337.  And  see  American  Roof- 
ing Co.  v.  Memphis,  etc..  Packet  Co., 
8  OhS&CP  490.  5  OhNP  146  (where 
it  was  said  that  in  Ohio  the  law 
seems  to  treat  the  obligation  of  the 
first  carrier  as  continuing  through- 
out the  entire  route). 

Tenn. — Memphis,  etc..  R.  Co.  v. 
Stockard,   11   Helsk.   S68;   Louisville, 


transportation  by  a  connecting  carrier  will  be  neces- 
sary, the  shipper  who  has  actual  or  presumptive 
knowledge  of  the  facts  is  entitled  to  rely  on  the 
acceptance  by  the  first  carrier  as  constituting  a 
contract  to  deliver  the  goods  at  their  destination, 
employing  the  intermediate  carrier  as  agent  for  that 
purpose,  or  whether,  on  the  other  hand,  the  im- 
plied contract  is  that  the  first  carrier  will  transport 
the  goods  to  the  end  of  its  usual  line,  and  as  agent 
of  the  shipper  deliver  them  to  an  intermediate  cafr 
rier  who  thereupon  becomes  carrier  of  the  shipper 
to  complete  the  transportation.  On  the  determina- 
tion of  this  question  will  depend  the  solution  of  the 
further  question  whether  the  first  carrier  after 
transporting  the  goods  to  the  end  of  its  line  and 
delivering  them  to  a  connecting  carrier  is  absolved 
from  liability,  or  whether  its  liability  as  carrier 
continues  until  the  connecting  carrier  completes  the 
transportation  by  delivering  the  goods  at  their 
destination!  These  questions,  which  seem  to  have 
assumed  practical  form  only  since  the  introduction 
of  transportation  by  railroad,  were  decided  first  by 
the  English  courts  on  the  theory  that  the  shipper 
had  a  right  to  assume  an  undertaking  by  the  car* 
rier,  in  the  absence  of  any  express  agreement  to 
the 'contrary,  to  deliver  the  goods  at  their  ultimate 
destination,  and  according  to  what  is  called  the 
English  rule  the  carrier  receiving  the  goods  becomes 
liable  as  carrier  for  the  entire  transportation.5*  The 
Canadian  courts  have  adopted  the  English  rule.**    ■ 

[$  841]  (2)  Bule  in  America— (a)  The  Minority 
Bule.  In  a  number  of  American  states  it  is  held 
that  a  common  carrier  which  receives  goods  conf 
signed  to  a  point  beyond  the  terminus  of  its  own 
Une  is  liable  for  loss  or  injury  occurring  on  a  con- 
necting line  if  it  does  not  by  contract  limit  its  lia- 
bility to  loss  or  injury  occurring  on  its  own  line.** 

[$  842]  (b)  The  Majority  Bule.    In  most  of  the 

etc.,  R.  Co.  v.  Campbell,  7  Heisk, 
253:  Western,  etc.,  R.  Co.  v.  McElwee, 
6  Helsk.  208;  East  Tennessee,  etc.i 
R.  Co.  v.  Rogers,  6  Helsk.  143,  19 
AmR   689.  > 

Wash. — Allen,  etc.,  Co.  v.  Canadian 
Pac.  R.  Co.,  42  Wash.  84,  84  P  620, 
70  AnnCas  468    (which  contains  ex* 

Sressions  emphatically  approving  the 
Inglish  doctrine,  although  they  were 
perhaps  unnecessary  to  a  decision  oS 
the  case).  See  also  Wlndmlller  v, 
Northern  Pac.  R.  Co.,  62  Wash.  613, 
101  P  225  (where  it  was  said  that 
the  foregoing  case  doubtless  stated 
Che  law  as  it  existed  in  this  state). 
Wis. — Berger-Crittenden  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  159  Wis.  266,  160 
SW   496    (construing  Illinois  law). 

[a]  Boaaoa  for  this  view,— (1) 
"when  goods  are  consigned  to  a 
place  on  his  own  line  of  transporta- 
tion, the  known  and  established  duty 
of  a  carrier  Is  to  deliver  them  at  that 
place,  and  to  the  person  who  has 
the  right  to  receive  them.  A  mistake, 
however  innocent,  In  making  deliv- 
ery, either  to  the  proper  person,  or. 
at  the  proper  place,  involves  him  in 
liability.  When  he  accepts  goods,- 
directed  to  a  place  beyond  the  line 
of  his  route,  not  limiting  his  liabil- 
ity, what  difference  is  there  in  the 
measure  of  his  duty  and  liability? 
To  assume  that  he  Is  a  carrier  only 
to  the  terminus  of  his  own  route, 
and  from  thence  a  forwarder,  is,  as 
was  said  by  Lord  Ablnger,  in  Mu»- 
camp  v.  Lancaster,  etc.,  R  Co.,  8 
M.  ft  W.  421,  151  Reprint  1103,  to 
assume  that  the  shipper  and  carrier 
enter  Into  *a  very  elaborate  kind  of 
contract;  It  Is.  In  substance,  giving 
to  the  carriers  a  general  power  along 
the  whole  line  of  route,  to  make,  at 
their  pleasure,  fresh  contracts,  which 
shall  be  binding  upon  the  principal 
who  employed  them.'  Unless  the 
shipper  in  person  attends  the  goods, 
and  enters  into  these  new  contracts. 
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states,  and  in  the  federal  courts,  the  English  doc- 
trine has  been  repudiated.  Briefly  stated,  the  rule 
formulated  by  the  decisions  of  these  courts  is  that, 
in  the  absence  of  any  contract,  usage,  or  statute  to 
the  contrary,  or  of  any  partnership  agreement  be- 
tween   connecting   carriers   or   joint    contract   for 


transportation,  the  liability  of  the  initial  earner, 
notwithstanding  the  fact  that  the  goods  are  marked 
to  a  point  beyond  its  line,  terminates  when  it  trans- 
ports the  goods  to  the  end  of  its  line  and  delivers 
them  to  a  connecting  carrier  to  be  transported  to 
their  destination." 


they  are  practically  unilateral;  and 
It  Is  difficult  to  believe  that  any  ship- 
per ever  Intends  assenting  to  a  con- 
tract with  the  receiving  carrier  which 
involves  such  consequences.  When, 
without  a  special  contract,  he  In- 
trusts his  property  to  the  receiving 
carrier,  he  understands  that  the  duty 
and  obligation  of  the  carrier  Is  to 
deliver  safely  at  the  point  of  desti- 
nation, if  that  be  beyond  the  line 
of  the  receiving  carrier,  he  under- 
stands that  the  receiver  must  have 
some  connection  with  other  carriers, 
by  whose  agency  the  delivery  Is  to 
bi.  made.  With  these  he  has  no  con- 
nection or  communication,  nor  can 
it  be  Intended  that  he  should  have. 
When  there  Is  a  failure  to  deliver, 
to  compel  the  owner  to  pass  the  car- 
rier with  whom  he  contracted,  to 
whom  he  made  delivery,  because  it 
may  be  that  there  was  no  default 
on  his  part,  and  search  through  the 
entire  lrne  of  transportation,  until  he 
finds  the  delinquent,  seems  to  us  in- 
consistent with  the  principles  which 
underlie  the  whole  doctrine  upon 
which  are  founded  the  duty  and  lia- 
bility of  common  carriers.  As  In 
this  case,  the  line  of  the  receiving 
carrier  may  cover  but  an  Insignifi- 
cant part  of  the  entdre  line  of  trane- 
Sortatkm.  and  before  the  point  of 
estlnatlon  Is  reached,  numerous  car- 
riers must  Intervene;  to  compel  the 
owner  to  pass  the  carrier  with  whom 
he  first  dealt,  because  he  was  guilty 
of  no  delinquency,  and  travel  over 
the  whole  line  until  he  finds  who 
of  the  connecting  carriers  was  In 
default,  is  to  condemn  him  to  almost 
certain  loss."  Mobile,  etc..  R.  Co.  v. 
Copeland,  63  Ala.  219,  222.  35  AmR 
13.  (2)  "The  equitable  distribution 
of  this  money  Is  not  within  the  prov- 
ince of  the  shipper.  He  has  no  way 
of  ascertaining  what  the  contract  is 
between  the  different  connecting 
lines  In  relation  to  their  recompense 
of  responsibility,  and  If  his  goods 
are  lost  or  damaged  he  is  relegated 
to  a  search  across  the  continent  to 
obtain  information  as  to  the  respon- 
sibility of  the  different  carriers  for 
the  damage,  information  which  In 
many  cases  would  be  entirely  un- 
available. He  has  no  way  of  accom- 
panying the  goods  to  look  after  them 
himself;  probably  would  not  be  al- 
lowed to  do  so,  under  the  transporta- 
tion rules  of  the  different  companies. 
If  he  were  so  Inclined.  He  deals 
with  one  company,  which  accepts  his 
goods,  receipts  for  the  same,  and 
contracts  to  carry  them  to  their  des- 
tination; and  any  rule  which  would 
throw  upon  him  the  difficulties  we 
have  suggested  would  be  unnecessary 
and  Inequitable."  Allen,  etc.,  Co.  v. 
Canadian  Pac.  R.  Co..  42  Wash.  64, 
84  P  620,  7  AnnCas  468. 

86.  U.  S.—  Michigan  Cent.  R.  Co. 
v.  Myrick,  107  U.  S.  102,  1  SCt  425, 
27  L  ed.  325;  St.  Louis  Ins.  Co.  v. 
St.  Louis,  etc..  R.  Co.,  104  U.  S.  146, 
26  L.  ed.  679;  Michigan  Cent  R.  Co. 
v.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  297;  Cincinnati,  etc.. 
R.  Co.  v.  Fairbanks,  90  Fed.  467,  33 
CCA  611;  Stewart  v.  Terre  Haute, 
etc.,  R.  Co.,  3  Fed.  768,  1  McCrary 
312;  Dixon  v.  Columbus,  etc.,  R.  Co., 
7  F.  Cas.  No.   3.929.   4  Biss.  137. 

Conn. — Hood  v.  New  Tork,  etc.,  R. 
Co.,  22  Conn.  1. 

Del. — Klair  v.  Philadelphia,  etc.,  R. 
Co..  25  Del.  274,  78  A  1085. 

Ind. — Pittsburg,  etc.,  R.  Co.  v.  Mit- 
chell, 175  Ind.  196,  91  NE  736,  9S  NE 
996;  Chicago,  etc.,  R.  Co.  v.  Wood- 
ward. 164  fnd.  360,  72  NE  658.  73  NE 
810:  Pittsburgh,  etc..  R.  Co.  v.  Mor- 
ton. 61  Ind.  539.  28  AmR  682:  U.  S. 
Exoress  Co.  v.  Rush,  24  Ind.  403: 
Pittsburg,  etc.,  R.  Co.  v.  Bryant.  86 


Ind.  A.  340,  75  NE  829;  Pennsyylvanla 
Co.  v.  Dickson,  31  Ind.  A.  451,  67 
NE  638;  Lake  Erie,  etc.,  R.  Co.  v. 
Condon,  10  Ind.  A.   536,  38  NE  71. 

Kan. — Hoffman  v.  Union  Pac.  R 
Co.,  8  Kan.  A.  379.  56  P  331. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
O'Gara.  144  Ky.  561,  139  SW  803; 
Illinois  Cent.  R.  Co.  v.  Curry,  127 
Ky.  643.  106  SW  294.  32  KyL  513; 
Cincinnati,  etc.,  R.  Co.  v.  Qreenlng, 
100  SW  826,  30  KyL  1180;  Illinois 
Cent.  R.  Co.  v.  HoK,  92  SW  540.  29 
KyL  136;  Thomas  v.  Frankforf,  etc., 
R.  Co.,  116  Ky.  879,  76  SW  1093,  25 
KyL  1051;  Seasongood,  etc.,  Oo.  v. 
Tennessee,  etc.,  Transp.  Co.,  54  SW 
193,  21  KyL  1142,  49  LRA  270;  Louis- 
ville, etc..  R.  Co.  v.  Cooper.  42  SW 
1134.  19  KyL  1152;  Louisville,  etc., 
R  Co.  v.  Foster,  13  KyL  637;  Louis- 
ville, etc.,  R.  Co.  v.  Cooper,  13  KyL 
496:  Louisville,  etc.,  R  Co.  v.  Crosier, 
13  KyL  175;  Louisville,  etc.,  Mall  Co. 
v.   Levey,    11   KyL   286. 

La. — Vincent  v.  Tasoo,  etc.,  R.  Co., 
114  La.  1021,  1027.  38  S  816  [clt  Cyc). 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
112  Me.  63,  90  A  711;  Skinner  v.  Hall, 
6d  Me.  477;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  573,  74  AmD  507. 

Md. — New  York,  etc.,  Transp.  Line 
v.  Baer.  118  Md.  73,  84  A  261;  Shock- 
ley  v.  Pennsylvania  R.  Co.,  109  Md. 
123.  71  A  437;  Hoffman  v.  Cumber- 
land Valley  R.  Co.,  85  Md.  391,  37 
A  214;  Baltimore,  etc.,  R.  Co.  v. 
Schumacher,  29  Md.  168,  96  AmD  510. 

Mass. — Washburrt,  etc.,  Mfg.  Co.  v. 
Providence,  etc.,  R.  Co.,  113  Mass. 
t90;  Burroughs  v.  Norwich,  etc.,  R. 
Co.,  100  Mass.  26,  1  AmR  78;  Nutting 
v.  Connecticut  River  R.  Co.,  1  Gray 
502;  Darling  v.  Boston,  etc,  R.  Corp., 

11  Allen  295;  Judson  v.  Western  R. 
Corp.,  4  Allen  620.   81  AmD  718. 

Mich. — McEacheran  v.  Michigan 
Cent.  R.  Co.,  101  Mich.  264,  59  NW 
612;  Rlckerson  Roller-Mill  Co.  v. 
Grand  Rapids,  etc.,  R.  Co.,  67  Mich. 
110.   34   NW  269. 

Minn. — Ortt  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  896.  31   NW  519. 

Miss. — Southern  R.  Co.  v.  Vaughn, 
86  Miss.  367,  38  S  500;  Crawford  v. 
Southern  R.  Assoc,  51  Miss.  222,  24 
AmR  626. 

Mo. — Grover,  etc..  Sewing  Mach. 
Co.  v.  Missouri  Pac.  R.  Co.,  70  Mo. 
672,  85  AmR  444:  Coates  v.  U.  8. 
Express  Co.,  45  Mo.  238;  Lord,  etc., 
Co.  v.  Texas,  etc.,  R.  Co.,  166  Mo.  A. 
176,  184  SW  111  (declaring  common- 
law  rate);  Kirk  v.  Lehigh  Valley 
Transp.  Co.,  135  Mo.  A.  99,  116  SW 
516;  McLendon  v.  Wabash  R.  Co.,  119 
Mo.  A.  128.  95  SW  943  (declaring 
common-law  rule);  Crouch  v.  Louis- 
ville, etc..  R  Co.,  42  Mo.  A.  248; 
Ooldsmlth    v.    Chicago,    etc..    R.    Co., 

12  Mo.  A.  479;  McCarthy  v.  Terre 
Haute,  etc..  R.  Co.,  9  Mo.  A.  169. 
Effect  of  giving  through  bill  of  lad- 
ing under  special  statutory  provision 
see  infra  t  846.  Effect  of  contract 
limiting  liability  notwithstanding  the 

f;iving  of  through  bill  of  lading  see 
nfra  |  871. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
Waters.  60  Nebr.   692,   70   NW  225. 

N.  H. — Gray  v.  Jackson,  51  N.  H. 
9,  12  AmR  1. 

N.  T. — Jennings  v.  Grand  Trunk 
R.  Co..  127  N.  Y.  438,  28  NE  394; 
Root  v.  Great  Western  R.  Co.,  46 
N.  Y.  624:  Earnest  v.  Delaware,  etc., 
R.  Co..  149  App.  Div.  330.  134  NYS 
323;  Hempstead  v.  New  York  Cent. 
R.  Co..  28  Barb.  486;  Well  v.  Mer- 
chants' Despatch  Transp.  Co..  7  Daly 
456:  Olaser  v.  Old  Dominion  SS.  Co., 
53  Misc.  290,  103  NYS  112;  Soviero  V. 
Westontt  Express  Co..  47  Misc.  596, 
94  NYS  376:  Marmnrsteln  v.  Penn- 
sylvania R.  Co.,  13  Misc.  32,  34  NYS 
97:    Blshawaitt    v.    Pennsylvania    R. 


Co.,  92  NYS  783;  Van  Santvoord  v. 
St.  John,  6  Hill  167;  Ackley  v.  Kel- 
logg, 8  Oow.  223. 

N.  C. — Watson  v.  Atlantic  Coast 
Line  R.  Co.  146  N.  C.  286.  69  SE  6S; 
Meredith  v.  Seaboard  Air  Line  R 
Co.,  187  N.  C.  478.  483.  50  SE  1  [clt 
Cyc];  Knott  v.  Raleigh,  etc..  R.  Co.. 

98  N.  C.  73.  3  SE  736.  2  AmSR  321: 
Phillips  v.  North  Carolina  R.  Co.,  78 
N.  C.   294. 

Okl. — Missouri,  etc.  R.  Co.  v. 
Foote,  149  P  223;  St.  Louis,  etc.  R 
Co.  v.  Carllle,  35  Okl.  118,  121.  128 
P  690  [clt  Cyc]  (declaring  common- 
law  rule  for  interstate  shipment); 
Church  v.  •  Atchison,  etc.,  R.  Co.,  1 
Okl.  44,  29  P  630  (declaring  common- 
law  rule).  Decisions  under  statute 
declaratory  of  common-law  rule  see 
infra  i   866. 

Or. — Taffe  v.  Oregon  R.  Co.,  41  Or. 
64,  67  P  1016,  68  P  782,  68  LRA 
187. 

Pa. — Smith  v.  Illinois  Cent.  R.  Co.. 
33  Pa.  Super.  643:  Mullarkey  v. 
Philadelphia,  etc,  R.  Co..  »  Phlla. 
114. 

R  I. — Harris  v.  Grand  Trunk  R 
Co.,  16  R.  I.  371,  6  A  305;  Knight  v. 
Providence,  etc.,  R.  Co.,  13  R.  I.  672, 
43   AmR  46. 

S.  C. — Dunbar  v.  Port  Royal,  etc, 
R.  Co.,  36  S.  C.  110,  16  SB  357.  31 
AmSR  860;  Piedmont  Mfg.  Co.  v. 
Columbia,  etc.,  R.  Co.,  19  S.  C.  363. 
Statutory  provisions  see  Infra  if  866, 

Tex. — Gulf,  etc,  R.  Co.  v.  Jackson, 

99  Tex.  343.  89  SW  968.  See  Infra 
this  note  [b]. 

Vt— Hadd  v.  U.  S„  etc..  Express 
Co.,  52  Vt.  335,  36  AmR  757. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Stock,  104  Va.  97.  51  SE  161;  Mc- 
Connell  v.  Norfolk,  etc,  R.  Co..  86 
Va.  248.  9  SE  1006.  Special  statutory 
provisions  see  Infra  I  874. 

W.  Va. — Roy  v.  Chesapeake,  etc, 
R  Co.,  61  W.  Va.  616,  619.  69  SE  8*. 
21  LRANS  1  and  note   [clt  Cyc]. 

[a]  TIM  fair  result  of  th*  Amer- 
ioaa  eases  limits  the  carrier's  lia- 
bility as  such,  where  no  special  con- 
tract is  made,  to  his  own  line.  Penn- 
sylvania R.  Co.  v.  Jones,  156  V.  8. 
833.  16  SCt  136,  39  L.  ed.  176. 

[b]  m  Texas  (1)  the  rule  of  the 
text  is  supported  by  many  decisions. 
Gulf,  etc-iR.  Co.  v.  Jackson.  9*  Tex. 
343,  89  SW  968:  Hunter  v.  Southern 
Pac.  R.  Co.,  76  Tex.  195.  18  SW  190; 
Blackburn  v.  Chicago,  etc.,  R-  Co., 
52  Tex.  Civ.  A.  448,  115  SW  874; 
Southern  Pac.  Co.  v.  Booth,  (C8v.  A) 
89  SW  686:  Wichita  Valley  R.  Co.  v. 
Swenson,  (Civ.  A.)  26  SW  47.  See 
also  Pecos,  etc.,  R.  Co.  v.  Cox.  105 
Tex.  40,  143  SW  606,  167  SW  745 
(holding  that,  where  all  the  ship- 
ments of  live  stock  are  not  inter- 
state shipments,  judgment  cannot  be 
entered  against  the  Initial  carrier 
for  the  whole  amount  of  damages). 
(2)  But  see  Texas  Cent.  R.  Co.  v. 
McCall,  (Civ.  A)  166  SW  926;  Gal- 
veston, etc..  R.  Co.  v.  "Young,  (Civ. 
A.)   148   SW   1113    (both  holding  ap- 

farently  without  qualification  or 
Imitation  of  any  sort  that,  under  a 
special  provision  of  the  statutes,  the 
initial  carrier  is  liable  for  loss  or 
Injury  occurring  on  a  connecting 
line).  In  Galveston,  etc..  R  Co.  v. 
Young,  supra,  the  court  said:  "In  the 
aot  of  1899  (Laws  of  1899.  p.  214) 
it  is  provided  that  In  a  suit  against 
any  of  the  connecting  lines  where 
freight  has  been  damaged  or  lost  In 
its  transportation  over  two  or  more 
railroads,  operating  any  part  of  the 
same  In  Texas,  the  damages  shall 
be  apportioned  among  the  railroads 
transporting  the  same;  but  that  art 
does  not  place  the  burden  upon  the 
shipper  of  proving  the  damages  ac- 
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[S  843]  b.  Under  Special  Contract  for  Through 
Transportation — (1)  Power  of  Initial  Carrier  to 
Bind  Itself.  Although  by  the  great  weight  of  au- 
thority the  common-law  liability  of  a  carrier  for 
injury  to,  or  loss  of,  goods  is  restricted  to  its  own 
line,  in  the  absence  of  contract  or  statute  extending 
its  liability,"  carriers  may  make  valid  contracts  to 
transport  property  beyond  their  own  line,  and  when 
they  do  they  are  bound  to  deliver  the  property  at 
its  place  of  destination  according  to  their  contract, 


and  are  liable  for  loss  or  injury  occurring  after  the 
property  has  passed  over  their  line  and  while  in 
the  charge  of  other  carriers."7  Under  these  cir- 
cumstances, the  connecting  carrier,  receiving  the 
goods  for  the  purpose  of  transporting  them  to  their 
destination  and  delivering  them  there,  becomes  the 
agent  of  the  carrier  receiving  the  goods  from  the 
consignor  for  shipment  for  the  purposes  of  trans- 
portation and  delivery."     Such  contracts  are  not 


crulng  on  each  line.     The  very  ob- 

iect  of  the  statute  was  to  relieve 
ilm  of  such  burden,  and  at  the  same 
time  extend  to  each  connecting;  line 
of  railway  the  opportunity  of  locat- 
ing: the  line  or  lines  on  which  the 
damage  occurred.  The  Initial  car- 
rier In  this  case  was  liable  to  ap- 
pellees for  the  whole  of  the  dam- 
ages, and  the  connecting  carrier  need 
not  have  been  Joined  In  the  suit. 
When  the  two  railroads  were  Joined. 
appellees  were  not  thereby  com- 
pelled to  prove  the  extent  of  the 
damages  on  each  line;  but.  If  either 
or.  both  of  the  roads  desired  an  ap- 

Krtionment,  evidence  should  have 
en  Introduced  by  them  to  show 
where  the  damages  occurred.  If  a 
shipper  were  compelled  to  prove 
where  the  damage  occurred,  the  effi- 
cacious relief  Intended  by  the  act  of 
1899  would  be  destroyed."  No  men- 
tion was  made  in  either  of  these 
cases  of  Gulf,  etc,  R.  Co.  v.  Jack- 
son, supra,  and  Pecos,  etc.,  R.  Co. 
v.  Cox,  supra,  decisions  of  the  su- 
preme court,  both  of  which  were 
decided  since  the  enactment  In  ques- 
tion, and  which  without  mentioning 
the  statute  held  in  accordance  with 
the  common-law  rule  adopted  by  the 
majority  of  the  states.  For  opera- 
tion and  effect  of  other  Texas  stat- 
utes, on,  right  of  initial  carrier  to 
limit  its  liability  for  loss  or  injury 
to  its  own  line  by  special  contract 
see  infra  J  811. 

SB.     See  supra  I  842. 

ST.  U.  S.— Atlantic  Coast  Line  R. 
Co.  v.  Riverside  Mills.  219  U.  8.  188, 
II  8Ct  164.  56  L.  ed.  167,  SI  LRANS 
7;  Northern  Pac.  R.  Coi  v.  American 
Trading  Co.,  196  U.  S.  439,  25  SCt  84, 
4»  L.  ed.  269:  Ohio,  etc.,  R.  Co.  v. 
McCarthy.  96  17.  8.  258,  24  L.  ed.  698; 
Evansvllle.  etc.,  R.  Co.  v.  Andros- 
coggin Mills,  22  Wall.  594,  22  L.  ed. 
724;  Ogdensburg,  etc.,  R.  Co.  v. 
Pratt,  22  Wall.  128,  22  L.  ed.  827; 
Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  S18,  21  L. 
ed.  297;  Smeltrer  v.  R.  Co.,  158  Fed. 
64*;  Camblos  v.  Philadelphia,  etc., 
R.  Co..  4  F.  Cas.  No.  2.331,  4  Brewst. 
(Pa.)  668.  9  Phlla.  (Pa.)  411;  Wood- 
ward v.  Illinois  Cent.  R.  Co.,  30  F. 
Cas.    No.    18,006,    1    Bias.    403. 

Ala — Southern  R.  Co.  v.  Levy,  144 
Ala.  614,  39  8  95;  Alabama  Great 
Southern  R.  Co.  v.  Mt.  Vernon  Co., 
84  Ala.  173,  4  S  356. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Wallace.  90  Ark.  188,  143,  118 
SW  412.  22  LRANS  379  and  note 
Lett  Cyc];  St.  Louis,  etc.,  R.  Co.  v. 
Randle.  85  Ark.  127.  107  SW  669; 
St.  Louis  Southwestern  R.  Co.  v. 
Kilberry,  83  Ark.  87.  102  SW  894; 
Kansas  City,  etc.,  R.  Co.  v.  Washing- 
ton. 74  Ark.  9,  86  SW  406,  109  AmSR 
61.    69    LRA    66. 

Cal. — Schwartz  v.  Panama  R.  Co., 
166  Cal.  742,  103  P  196;  Germain 
Fruit  Co.  v.  California  Southern  R. 
Co..  133  Cal.  426.  65  P  948;  Colfax 
Mountain  Fruit  Co.  v.  Southern  Pac. 
Co.,  118  Cal.  648,  50  P  775,  40  LRA 
78;  Pereira  v.  Central  Pac.  R.  Co.,  66 
Cal.  92,  4  P  988. 

Ga. — Graham  v.  Macon,  etc.  R.  Co., 
120  Oa.  757.  49  SE  76;  Central  R., 
etc..  Co.  v.  Georgia  Fruit,  etc.,  Exch., 
91  Ga.  389,  17  SE  904;  Rome  R.  Co. 
v.  Sullivan.  25  Ga.  228;  Atlanta,  etc., 
R.  Co.  v.  Emanuel,  6  Ga.  A.  318,  64 
SE   1098. 

III. — Coats  v.  Chicago,  etc..  R.  Co., 
239  111.  154.  87  NE  929;  Elgin,  etc., 
R.  Co.  v.  Bates  Mach.  Co.,  200  111. 
616,  66  NE  326.  93  AmSR  218  taff 
18    111.    A.    311];    St.    Louis,    etc.    B_ 


Co.  v.  Lamed,  103  111.  293;  Fesser  v. 
Chicago,  etc.,  R.  Co.,  193  111.  A.  432; 
Cleveland,  etc  R.  Co.  v.  Bacon,  134 
111.  A.  442;  Wabash  R.  Co.  v.  Thomas, 
122  111.  A.  669  raff  222  111.  337,  78 
NE  777,  7  LRANS  1041];  8t.  Louis 
Southwestern  R.  Co.  v.  Elgin  Con- 
densed Milk  Co.,  74  HI.. A.  619  faff  175 
111.  557.  61  NE  911.  67  AmSR  288]; 
Wabash  R.  Co.  v.  Harris,  56  111.  A.  169. 

Ind. — Pittsburg,  etc..  R.  Co.  v. 
Mitchell.  176  Ind.  196.,  91  NE  735,  93 
NE  996,  Chicago,  etc.,  R.  Co.  v.  Wood- 
ward, 164  Ind.  360,  72  NE  568,  73 
NE  810;  Cleveland,  etc..  R.  Co.  v. 
Schaefer,  47  Ind.  A.  371,  90  NE  502; 
Cummins  v.  Dayton,  etc.,  R.  Co.,  9 
Am&EngRCas  36. 

Iowa. — Beard  v.  St.  Louis,  etc.,  R. 
Co.,  79  Iowa  627.  44  NW  80S;  Aiken 
v.  Chicago,  etc.,  R.  Co.,  68  Iowa  363, 
27  NW  281;  Robinson  v.  Merchants' 
Despatch    Transp.    Co..    45    Iowa    470. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Roach,  35  Kan.  740,  12  P  93,  67  AmR 
199;  Atchison,  etc.,  R.  Co.  v.  Fletcher. 
SB    Kan.    236,    10    P    596. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Cooper,  66  SW  144.  21  KyL  1644: 
Ireland  v.  Mobile,  etc..  R.  Co.,  106 
Ky.  400,  49  SW  188,  453.  20  KyL  1586; 
Bryan  v.  Memphis,  etc.,  R.  Co.,  11 
Bush  697;  Louisville,  etc.,  R.  Co.  v. 
Foster,  13  KyL  637;  Paducah,  etc., 
R.  Co.  v.  Glasscock,  10  Ky.   Op.   458. 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
114  Me.  287,  96  A  223;  Ross  v.  Maine 
Cent.  R.  Co.,  112  Me.  63,  90  A  711: 
Perkins  v.  Portland,  etc.,  R.  Co.,  47 
Me.   573,  74  AmD  507. 

Mass. — Hill  Mfg.  Co.  v.  Boston,  etc., 
R.  Corp.,   104  Mass.   122,  6  AmR  202. 

Minn. — Stewart  v.  Erie,  etc., 
Transp.  Co..  17  Minn.   372. 

Mo. — Davis  v.  Jacksonville  South- 
eastern Line,  126  Mo.  69,  28  SW  965; 
Wiggins  Ferry  Co.  v.  Chicago,  etc., 
R.  Co.,  73  Mo.  389.  39  AmR  519  [rev 
5  Mo.  A  347] ;  Snider  v.  Adams  Ex- 
press Co.,  63  Mo.  376;  Coates  v.  U. 
S.  Express  Co.,  45  Mo.  238:  Kelthley 
V.  Lusk,  190  Mo.  A.  458,  177  SW  756; 
Lord,  etc.,  Co.  v.  Texas,  etc.,  R.  Co., 
155  Mo.  A.  175,  134  SW  111;  Haase, 
etc..  Fish  Co.  v.  Merchants'  Despatch 
Transp.  Co.,  143  Mo.  A.  42,  122  SW 
862;  Cohen  v.  Missouri,  etc.,  R.  Co., 
126  Mo.  A.  244,  102  SW  1029;  Eckles 
v.  Missouri  Pac.  R.  Co.,  112  Mo.  A 
240,  87  SW  99;  Hendrix  v.  Wabash 
R.  Co.,  107  Mo.  A.  127,  80  SW  970: 
Davis  Clothing  Co.  v.  Merchants' 
Despatch  Transp.  Co.,  106  Mo.  A. 
487,  81  SW  226;  Eckles  v.  Missouri 
Pac  R.  Co.,  72  Mo.  A.  296;  Cherry  v. 
Kansas  City,  etc.,  R.  Co.,  61  Mo.  A. 
303;  Moore  v.  Henry,  18  Mo.  A.  35; 
Loomls  v.  Wabash,  etc..  R.  Co..  17  Mo. 
A.  340;  Lesdnsky  v.  Great  Western 
Dispatch  Co.,  10  Mo.  A.  134. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Twiss.  36  Nebr.  267.  63  NW  76,  37 
AmSR  437. 

N.  H.— Gray  v.  Jackson.  61  N.  H. 
9.  12  AmR  1;  Nashua  Lock  Co.  v. 
Worcester,  etc.,  R.  Co.,  48  N.  H.  339, 
2  AmR  242. 

N.  J. — Saunders  v.  Adams  Express 
,Co..  78  N.  J.  L  441.  443,  74  A  870 
[clt  Cyc]. 

N.  Y.— Swift  v.  Pacific  Mall  SS. 
Co..  106  N.  Y.  206,  12  NE  683;  Con- 
dlct  v.  Grand  Trunk  R.  Co.,  54  N.  T. 
600;  Root  v.  Great  Western  R.  Co., 
45  N.  Y.  624;  Burtis  v.  Buffalo,  etc., 
R.  Co.,  24  N.  Y.  269;  Earnest  v.  Del- 
aware, etc.,  R.  Co.,  149  App.  Div.  330, 
134  NTS  323;  Sabbatlno  v.  Snow's 
T.T.  S.  Sample  Express  Co.,  120  App. 
Div.  416,  104  NYS  1004;  Isham  v. 
Erie  R.  Co..  112  App.  Div.  612,  98 
NYS  609   Caff  191  N.  Y.  547  mem,  85 


NE  1111  mem];  Johnson  v.  Missouri, 
etc.,  R.  Co.,  107  App.  Div.  371,  95 
NYS  182;  Lyon  v.  Western  New  York, 
etc..  R.  Co..  88  Hun  27,  34  NYS  632; 
Schroeder  v.  Hudson  River  R.  Co., 
12  N.  Y.  Super.  55:  Shultz  v.  Skane- 
ateles  R.  Co.,  66  Misc.  9,  122  NYS 
445:  Ogdensburg,  etc.,  R.  Co.  v.  Pratt, 
49  HowPr  84:  Weed  v.  Saratoga,  etc., 
R.  Co.,  19  Wend.   534. 

N.  C. — McConnell  v.  New  York 
Cent.,  etc..  R.  Co.,  163  N.  C.  504,  79 
SE  974:  Llndley  v.  Richmond,  etc., 
R.  Co..  88  N.  C.  647;  Phillips  v.  North 
Carolina  R.  Co.,  78  N.  C.   294. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Pon- 
tius, 19  Oh.  St.   221.  2  AmR  391. 

Pa. — Baltimore,  etc.,  Steamboat  Co. 
v.  Brown    54  Pa.   77. 

Tenn. — Merchants'  Dispatch  Transp. 
Co.  v.  Bloch,  86  Tenn.  392,  6  SW  881, 

6  AmSR  847;  East  Tennessee,; etc.,  R. 
Co.  v.  Nelson,  1  Coldw.  272;  Western, 
etc.,  R.  Co.  v.  McElwee,  6  Helsk.  208. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Frazer,  43  Tex.  Civ.  A.  585,  97  SW 
325;  Texas  Cent.  R.  Co.  v.  Miller, 
(Civ.  A.)  88  SW  499;  Texas,  etc..  R. 
Co.  v.  McCarty.  29  Tex.  Civ.  A.  61 S, 
69  SW  229;  Gulf,  etc.,  R.  Co.  v. 
Leatherwood,  29  Tex.  Civ.  A  507,  69 
SW  119;  Gulf.  etc.  R.  Co.  v.  Insurance 
Co.  of  North  America,  (Civ.  A.)  28 
SW  237;  Houston,  etc..  R.  Co.  v. 
Park,    1    Tex.   A.    Civ.    Cas.    §    332. 

Vt. — Newell  v.  Smith,  49  Vt.  255; 
Morse  v.  Brainard,  41  Vt.  650;  Noyes 
v.   Rutland    etc.,  R.  Co.,  27  Vt.  110. 

Wash. — Allen,  etc.,  Co.  v.  Canadian  • 
Pac.    R.    Co..    42   Wash.    64.   84   P   620, 

7  AnnCas  468. 

Eng. — Mytton  v.  Midland  R.  Co.,  4 
H.  &  N.  615,  157  Reprint  982;  Wilby 
v.  West  Cornwall  R.  Co.,  2  H.  &  N. 
703.   157   Reprint   290. 

Can. — Merchants'  Despatch  Transp. 
Co.  v.   Hately,  14  Can.  S.  C.   572. 

B.  C. — Hamilton  v.  Hudson's  Bay 
Co..  1  B.  C.  176. 

Ont. — McMillan  v.  Grand  Trunk. 
etc..  R.  Co.,  12  Ont.  103  [alt  16  Ont. 
A.  14  (rev  on  other  grounds  16  Can. 
S.  C.  543)];  James  v.  Dominion  Ex- 
press Co.,  9  OntWR  93,  94  [clt  Cyc]: 
Gordon  v.  Great  Western  R.  Co.,  34 
U.  C.  Q.  B.  224. 

[a  ]  Transfer  to  unsuitable  car. — 
Where  a  carrier  takes  horses  for 
transportation  beyond  Its  own  line, 
and  transfers  them  to  an  unsuitable 
car,  and  they  are  thereby  Injured,  It 
is  liable  for  the  loss.  Eckert  v. 
Pennsylvania  R.  Co.,  211  Pa.  267,  60 
A  781,  107  AmSR  571. 

Tb]  Suit  may  be  brought  against 
what  carrier. — If  the  contract  is  for 
through  transportation,  action  for 
breach  may  be  brought  against  the 
contracting  carrier,  although  the  In- 
jury or  delay  Is  on  a  connecting  line. 
Missouri  Pac,  R.  Co.  v.  Twiss,  35 
Nebr.  267,  53  NW  76.  37  AmSR  437; 
Monell  v.  Northern  Cent.  R.  Co.,  67 
Barb.    (N.  Y.)    531.      , 

58.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Gramling,  97  Ark.  353,  133 
SW  1129;  St.  Louis  Southwestern  R 
Co.  v.  Wallace,  90  Ark.  138,  1  '.'!,  118 
SW   412.    22   LRANS   379    [cit  Cyc]. 

Cal. — Schwartz  v.  Panama  R.  Co., 
155  Cal.  742.  103  P  196;  Germain 
Fruit  Co.  v.  California  Southern  R. 
Co..  133  Cal.  42G.  65  P  948;  Colfax 
Mountain  Fruit  Co.  v.  Southern  Pac. 
R.  Co., 118  Cal.  648,  50  P  775,  40  LRA  78. 

Ga. — Southern  R.  Co.  v.  Williams, 
139  Ca.   357,  77  SE  153. 

Til — Fesser  v.  Chicago,  etc.,  R.  Co., 
2C7  111.  418,  108  NE  709;  St.  Louis 
Southwestern  R.  Co.  v.  Elgin  Con- 
densed Milk  Co..  74  111.  A.  619  latt 
175  111.  667,  61  NE  911,  67  AmSR  238]. 


seo   [loc.  j.] 
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oltra  vires,"  although  it  was  at  one  time  open  to 
debate  whether  such  was  the  case;60  and  such  con- 
tracts are  valid,  although  the  agreement  is  to  trans- 
port the  goods  beyond  the  limits  of  the  state  in 
which  the  carrier  is  chartered.61 

[J-  844}  (2)  What  Constitutes  Through  Transpor- 
tation Contract — (a)  In  General.  The  contract  may 
be  either  express  or  implied,62  absolute  or  condi- 
tional.83 However,  a  contract  whereby  the  liability 
of  the  carrier  is  sought  to  be  extended  beyond  its 
own  line  will  not  be  inferred  from  loose  and  doubt- 


ful expressions;*6  the  proof  of  such  undertaking 
must  be  clear  and  explicit.*5  And  it  may  be  stated 
generally  that  the  facts  and  circumstances  of  the 
particular  case  must  control  as  to  whether  there  is66 
or  is  not67  a  through  contract  of  shipment. 

[$  845]  (b)  Issuance  of  Through  Bill  of  Lading 
or  Shipping  Receipt — aa.  In  Absence  of  Statute. 
In  jurisdictions  where  the  English  rule  prevails,68 
the  giving  of  a  through  bill  of  lading  or  shipping 
receipt  by  the  initial  carrier  will  of  course  amount 
to  a  contract  for  through  transportation  and  bind  it 


Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Mitchell,  175  Ind.  196,  207,  91  NE 
736,  93   NE  996   [olt  Cyc]. 

Mo.— Keithley  v.  Lusk.  190  Mo.  A. 
*58,  177  SW  786. 

Wash. — Andrus  v.  Columbia,  etc.. 
Steamboat  Co.,  47  Wash.  333,  92  P 
128;  Moses  v.  Port  Townsend  South- 
ern R.  Co;,  5  Wash.  E96,  32  P  488. 
r  Eng.— 'Bristol,  etc.,  R.  Co.  v.  Col- 
lins, 7  H.  L.  Cas.  194,  11  Reprint  78. 
c  Can. — Grand  Trunk  R.  Co.  v.  Mc- 
Millan. 16  Can.  8.  C.  643. 
..  See  also  cases  supra  note  59. 

"The  agencies  they  employ  for  the 
transaction  of  their  business 
(whether  Independent  lines  of  rail- 
way or  not)  are  all  accounted  em- 
ployees, agents,  or  servants  of  the 
contracting  company.  Every  person 
Who,  directly  or  indirectly,  Is  em- 
ployed by  a  company  as  a  carrier  to 


do  that  which  the  company  have  en- 
gaged to  do  by  themselves  or  others 
under  them.  Is  a  servant."  James  v. 
Dominion  Express  Co.,  9  OntWR  93, 
94  [cit  Cyc]. 

'  [a]  Wo  privity  of  contract  with 
ooniieetl&g  carriers. — The  other  car- 
riers over  whose  line  the  goods  must 
fass  are  merely  agents  of  the  lni- 
lal  carrier  and  In  no  privity  of  con- 
tract with  the  shipper.  Bristol,  etc., 
R.   Co.   v.  Collins,   7  H.   L.   Cas.   194, 

il  Reprint  78;  Grand  Trunk  R.  Co.  v. 
ICMlflan.  16  Can.  S.  C.  643. 
59.     Swift   v.  Pacific  Mail   SS.  Co., 

106  N.  Y.  206,  12  NE  683;  Baltimore, 
etc..  Steamboat  Co.  v.  Brown,  54  Pa. 
77;  Wilby  v.  West  Cornwall  R.  Co.. 
2  H.&  N.  703.  157  Reprint  290. 

.  "We  certainly  see  no  policy  In  the 
law  which  Is  violated  by  such  con- 
tract, but,  on  the  contrary,  great 
convenience  by  holding  them  valid." 
Baltimore,  etc..  Steamboat  Co.  v. 
Brown,  54  Pa.  77,  83. 

.  60.     Saunders    v.    Adams    Express 
Co.,  78  N.  J.   L.  441,  74  A  670. 
'  61.    Lindley  v.   Richmond,  etc.,  R. 
Co.,  88  N.  C.  647. 

63.    Cal. — Colfax    Mountain    Fruit 

f'o.    v.    Southern    Pac.    Co.,    1J.8    Cal. 
48,  50  P  775,  40  LRA  78. 

Ind. —  Lake  Erie,  etc.,  R.  Co.  v.  See- 
ley,  43  Ipd.  A.  70.  86  NE  1002. 
'  Iowa.-^-Carter  v.  Chicago,  etc.,  R. 
Co..  146  Iowa  201.  125  NW  94. 
.  N.  Y. — Jennings  v.  Grand  Trunk 
R.  Co.,  127  N.  Y.  438,  28  NE  394; 
Root  v.  Great  Western  R.  Co.,  46  N. 
Y.  524. 

.  S.  C. — Piedmont  Mfg.  Co.  v.  Co- 
lumbia, etc.,  R.  Co.,  19  S.  C.  353. 

S.  D. — Page  v  Chicago,  etc.,  R. 
Co.,  7  S.  D.  297,  64  NW  137. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
WeHs,    24    Tex.    Civ.    A.    304,    68    SW 

Vt.—  Morse  v.  Brainerd,  41  Vt.  560. 

[a]  In  Texas.— Under  Rev.  St. 
T1911)  art  731,  relative  to  liability 
of  carriers  ob>  through  shipment, 
there  must  be  more  than  the  mere 
receipt  and  transportation  of  goods 
to  show  a  contract  for  through  ship- 
ment. Quanah.  etc.,  R.  Co.  v.  War- 
ren, (Civ.  A.)  184  SW  232. 

63.  Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc.,  R.  Co.,  19  S.  C.  353. 

64.  Pennsylvania  R.  Co.  v.  Jones, 
155  U.  S.  333,  15  SCt  136.  39  L.  ed. 
176:  Michigan  Cent.  R.  Co.  v.  Myrlck, 

107  U.  S.  102.  27  L.  ed.  325;  Roy  v. 
Chesapeake,  etc..  R.  Co.,  61  W.  Va. 
616.  57  SE  39.  31  LRANS  1  and  note. 

65.  Pennsylvania  R.  Co.  v.  Jones, 
166  U.  S.  333.  16  SCt  136.  39  L.  ed. 
176;  Michigan  Cent.  R.  Co.  v.  Myrlck, 


107  U.  S.  102.  27  L.  ed.  326;  Conen 
v.  Southern  Express  Co.,  45  Ga.  148; 
Baugh  v.  McDaniel,  42  Ga.  641; 
Southern  Express  Co.  v.  Shea,  38  Ga. 
519;  Baltimore,  etc.,  R.  Co.  v.  Green, 
25  Md.  73;  Pennsylvania  R.  Co.  v. 
Berry,  68  Pa.  272. 

66.    See  cases  infra  this  note. 

[a]  Through  oontraot  shows. — (1) 
The  contract  contained  In  a  bill  of 
lading,  headed  With  the  name  of  de- 
fendant M.  K  &  T  Ry.  Co.  of  Texas, 
Immediately  following  which  are 
written  in  the  words  "and  Wab.  Hoo- 
sac  Tunnel  and  Cunard  Line,"  recit- 
ing receipt  of  goods  in  Texas  "to  be 
carried  to  the  Port  (A)  of  Boston, 
Mass.,  and  thence  by  Cunard  Line  to 
the  Port  (B)  Liverpool,  Eng.,"  con- 
cluding, "In  witness  whereof,  the 
agent,  signing  on  behalf  of  the  said 
M,  K.  &  T..Ry.  Co.  of  Texas  and  of 
the    said   Ocean   Steamship   Company 

severally,  and  not  jointly, 
and  signed  by  the  agent,  with  the 
words  "on  behalf  of  carriers  sever- 
ally but  not  Jointly,"  is  a  contract 
of  defendant  to  carry  to  Boston  by 
way  of  the  Wabash  and  Hoosac  Tun- 
nel lines  beyond  its  terminus,  and  of 
the  steamship  company  to  carry 
from  Boston  to  Liverpool.  Johnson 
v.  Missouri,  etc,  R  Co.,  107  App. 
Dlv.  874,  95  NTS  182.  (2)  Where  a 
carrier  gave  a  bill  of  lading  for  a 
car  of  perishable  fruit  for  shipment 
beyond  its  own  line,  reciting  the  re- 
ceipt of  the  goods  in  apparent  good 
order,  consigned  from  Michigan  to 
another  state,  subject  to  the  car- 
rier's liability  under  the  common  law 
and  statutes  in  force  in  the  various 
states  through  which  the  goods 
might  pass,  and  that  the  car  was  to 
be  iced  at  G  and  re-iced  as  often  as 
necessary,  the  carrier  issuing  such 
bill  was  liable  for  damage  to  the 
fruit  by  reason  of  its  failure  or  the 
failure  of  a  connecting  carrier  to 
keep  the  car  properly  Iced.  Johnson 
v.  Toledo,  etc.,  R.  Co.,  133  Mich.  596, 
95  NW  724,  103  AmSR  464.  (3)  An 
Initial  carrier's  contract  to  transport 
from  a  point  on  Its  line  to  C  via  a 
certain  connecting  carrier  "at"  K,  an 
intermediate  point  beyond  the  Initial 
carrier's  line.  Is  a  contract  for 
through  shipment,  making  the  Initial 
carrier  liable  for  negligence  of  a 
connecting  carrier  in  preventing  ex- 
ercise of  the  shipper's  right  to  divert 
the  shipment  at  K  by  taking  the  car 
over  another  route,  notwithstanding 
a  provision  in  the  contract  exempt- 
ing it  from  liability  for  a  connecting 
carrier's  negligence.  Lord,  etc.,  Co. 
v.  Texas,  etc.,  R.  Co.,  155  Mo.  A.  175, 
134  SW  111.  (4)  In  an  action  against 
a  carrier  for  failure  to  deliver  a 
consignment  of  stock  at  a'  place  be- 
yond its  own  route,  testimony  by 
the  shipper  that  he  arranged  for  the 
transportation  to  such  point,  with 
the  privilege  of  changing  the  desti- 
nation to  another  place,  will  be 
deemed  sufficient  evidence  of  an  ex- 
press contract  for  the  through  ship- 
ment to  render  defendant  liable  for 
the  negligence  of  a  connecting  car- 
rier to  whom  the  stock  was  deliv- 
ered. Texas  Mexican  R.  Co.  v.  Galla- 
gher, (Tex.  Civ.  A.)  64  SW  809.  (5) 
A  bill  of  lading  given  by  an  express 
company,  on  receipt  of  goods  addres- 
sed to  a  consignee  in  another  city, 
and  containing  the  company's  agree- 
ment to  forward  fllem  to  Its  agency 
most  convenient  to  the  destination, 
and  there  deliver  them  to  other  par- 


ties to  complete  the  transportation, 
payment  for  the  entire  transporta- 
tion to  be  collected  from  the  con- 
signee on  final  delivery,  Is  a  through 
contract,  and  the  final  carrier  is  en- 
titled to  an  exemption  given  by  the 
bill  of  lading  from  liability  for  dam- 
ages to  the  goods.  White  v.  Weir, 
33  App.  Div.  146,  63  NTS  465.  (6) 
Where  the  consignee  of  freight,  on 
its  arrival  at  the  destination  named 
In  the  bill  of  lading,  directs  the  car 
forwarded  over  connecting  lines,  and 
by  transfer  of  the  original  bill  of 
lading  the  shipment  Is  continued,  all 
the  carriers  treating  the  consign- 
ment as  a  single  shipment,  the  trans- 
portation may  be  considered  as  a 
single  shipment,  in  an  action  for 
damages  to  the  freight.  Missouri, 
etc..  It  Co.  v.  Mazxle,  29  Tex.  Civ.  A. 
296.  68  SW  56. 

67.  See  cases  infra  this  note. 

[a]     Through  oontraot  not  shown. 
— (15    A   contract    to   carry   by   con- 
necting'  lines,  the  carrier  making  the 
contract    not    contracting    for    Itself 
beyond  its  lines,  but  acting  as  agent 
only  for  the  connecting  carrier,  and 
the  freight  charges  for  each  line  be- 
ing distinct,  is  a  separable  contract. 
Hughes  v.   Pennsylvania  R.   Co.,   202 
Pa.   222.   61   A  990.   97   Am8R   713,   63 
LRA   513    [aft*   191    U.    S.    477.   24    SCt 
132.    48vL.    ed.    2681.      (2)    The    mere 
statement  of  the  clerk  of  a  railroad 
company     receiving     goods,     to     the 
effect  that  they  would  be  sent  to  the 
place  of   destination,   is   no  evidence 
of    a    special    contract    to    transport 
the  goods  beyond  the  company's  own 
lines.    Wels  v.  St.  Louis,  etc,  R,  Co.. 
97   NTS    993.      (3)    A  bill   of  lading. 
providing  that  the  carrier  should  not 
be  liable  for  loss  or  damage  not  ac- 
cruing on  its  route  or  in  its  propor- 
tion of  the  through  route,  etc..  con- 
tained,  after  the  description  of   the 
property,    which   was  perishable,   the 
statement,    "Ice    when    needed."      It 
was   held    that   the    carrier    did    not 
thereby    obligate    Itself    to   see    that 
the  goods  were  properly  Iced  on  all 
connecting    routes.       Farnsworth    ▼. 
New  York  Cent.,  etc.,  R.  Co.,  88  App. 
Dlv.  320,  84  NTS  658.     (4)  A  contract 
of   shipment    of   goods    consigned    to 
New  York  was  made  on  the  carrier's 
printed  form   of  bill  of  lading,  con- 
taining a   blank  space  for  the  place 
of    destination,    with    directions    not 
to  Insert  points  not  on  the  carrier's 
lines.    The  blank  was  not  filled.   The 
written  part  of  the  contract  provided 
for  "fastest  passenger  train  service, 
consigned  as  above."     A  stipulation 
relieved  the  carrier  from  liability  for 
loss   or   Injury   to   the   property,  ex- 
cept on  its  own  lines.     It  was  held 
that  the  blank  space  for  the  destina- 
tion of  the  goods  was  reserved  for 
?iolnts    on    carrier's    own    lines,   and 
hat  the  written  part  of  the  contract 
was  a  contract  for  general  carriage, 
containing     the     designation    of    the 
place    of    shipment,    subject    to    the 
stipulation  as  to  liability,  and  there- 
fore  the  carrier   was   not   liable  for 
losses    on    lines    of   connecting   car- 
riers.    Talte  v.  Oregon  R.  Co.,  41  Or. 
64,  67  P  1015,  68  P  732.  68  LRA  187. 
(5)    A    proposition    to    take    carload 
lots  of  goods  from  one  point  to  an- 
other at   a   specified   rate   is   not  an 
offer  to  carry,  but  only  to  take  the 
goods  for  carriage  and  deliver  to  1 
connecting  carrier.     Harris  v.  Grand 
Trunk  R.  Co.,  15  R.  I.  871,  5  A  SOS. 

68.  See  supra  85  840,  841. 


Tor  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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for  loss  or  injury  occurring  on  the  lines  of  the  con- 
necting carriers.  Such  also  is  the  rule  laid  down 
by  decisions  in  some  jurisdiction  where  the  so-called 
American  doctrine  prevails.70  Other  decisions,  how- 
ever, maintain  the  contrary  doctrine;71  and  further 
it  has  been  held  that  no  contract  of  through  ship- 
ment should  be  inferred  from  the  giving  of  a 
through  bill  of  lading  or  shipping  receipt  where  the 
instrument  limits  the  liability  of  the  carrier  to  its 
own  line.78 

[$  846]  bb.  Under  Special  Statutory  Provision*.7" 
Under  express  statutory  provisions  in  some  states,74 
if  a  carrier  issues  a  through  bill  of  lading  or  re- 
ceipt for  transportation  of  goods  to  destination  over 
a  connecting  line,  such  bill  of  lading  or  receipt  con- 
stitutes a  contract  of  through  transportation,  and 
the  carrier  will  be  liable  for  loss  or  injury  occurring 


through  the  negligence  of  the  connecting  carrier,75 
unless  by  special  contract  the  carrier  limits  its  lia- 
bility for  loss  or  injury  occurring  on  its  own  line.7* 
So  delivery  of  an  interstate  shipment  of  freight  to 
an  intra-state  railroad,  under  a  through  bill  of  lad- 
ing and  a  guaranty  of  a  through  rate,  is  a  through 
shipment  and  is  governed  by  the  Carmack  amend- 
ment making  initial  carriers  liable  for  loss  or  injury 
caused  by  connecting  carriers.77 

[i  847]  (c)  Agreement  for  Through  Bate  to 
Destination.  According  to  the  weight  of  authority 
the  mere  fact  that  the  initial  carrier  gives  a  through 
rate  on  the  goods  to  their  point  of  destination  on 
the  line  of  another  carrier  does  not  of  itself  amount 
to  a  contract  of  carriage  beyond  its  own  line,7* 
especially  where  the  contract  of  shipment  restricts 
the  carrier's  liability  to  its  own  line.7*    Other  de- 


support  of.  this   principle 
I:      It  Is  true  the  contract 


69.  Southern  R.  Co.  v.  Levy,  144 
Aim.  614.  39  S  96;  Central,  etc..  R.  Co. 
v.  Hasselkus,  91  Ga.  382,  17  SE  838, 
44  AmSR  37:  Palvey  v.  Georgia  R. 
Co.,  76  Ga.  697,  2  AmSR  68-  Cohen 
v.  Southern  Express  Co.,  46  Ga.  148; 
Southern  Express  Co.  v.  Shea,  88  Ga. 
519;  Mosher  v.  Southern  Express  Co., 
38  Ga.  37;  Lehigh  Valley  Transp.  Co. 
v.  Post  Sugar  Co..  228  111.  121,  81  NE 
819  [aff  128  111.  A.  600];  Toledo,  etc., 
R.  Co.  v.  Lockhart,  71  111.  627;  To- 
ledo, etc.,  R.  Co.  v.  Merrlman,  52  111. 
123.  4  AmR  690;  Bauer  v.  Illinois 
Cent.  R.  Co..  176  111.  A.  846;  Euston 
v.  Erie  R.  Co..  147  III.  A.  694;  Elgin, 
etc,  R.  Co.  v.  Bates  Mach.  Co.,  98 
111.  A.  311  faff  200  111.  636,  66  NE 
226.  93  AmSR  218];  Lehigh  Valley 
Transp.  Co.  v.  Pillsbury-Washburn 
Flour  Mills  Co.,  92  111.  A.  628;  Wa- 
bash R.  Co.  v.  Harris,  66  111.  A.  169; 
Portier  v.  Pennsylvania  Co.,  18  111. 
A.  260;  Carter  v.  Chicago,  etc.,  R. 
Co..  146  Iowa  201,  207,  136  NW  94 
tcit  Cyc]. 

TO.  Ireland  v.  Mobile,  etc.,  R.  Co., 
106  Ky.  400.  49  SW  188.  20  KyL 
1586;  Louisville,  etc.,  Mall  Co.  v. 
Levey.  11  KyL  286;  Landes  v.  Pa- 
cific R.  Co.,  60  Mo.  346;  Missouri 
Pac  R.  Co.  v.  Twlss,  35  Nebr.  267, 
S3  NW  76,  37  AmSR  437;  Hansen  v. 
Flint,  etc..  R.  Co.,  78  Wis.  346,  41  NW 
529,  9  AmSR  791;  Wahl  v.  fcolt.  26 
Wis.  703:  Peet  v.  Chicago,  etc.,  R. 
Co..  19  Wis.   118. 

[a]     In  i 
It  was  said 

may  be  construed  otherwise. 
If  the  contract  is  ambiguous,  the 
carrier  must  put  up  with  the  con- 
struction most  favorable  to  the  con- 
signor. We  construe  the  contract, 
therefore,  as  providing  for  a  through 
shipment  by  the  Initial  carrier,  the 
connecting  line  being  merely  Its 
agent  to  carry  out  the  undertaking." 
Ireland  v.  Mobile,  etc.,  R.  Co.,  105 
Ky.  400.  404,  49  SW  188,  453,  20  KyL 
1586. 

71.  Conn. — Naugatuck  R.  Co.  v. 
Waterbury  Button  Co.,  24  Conn.  468; 
Elmore  v.  Naugatuck  R.  Co.,  23  Conn. 
457.   63    AmD   143. 

Ind. — Pittsburg,  etc.,  R.  Co.  v.  Bry- 
ant. 36  Ind.  A.  340.  75  NE  829. 

Mass. — Nutting  v.  Connecticut 
River  R.  Co.,  1  Gray  502. 

Miss. — Crawford  v.  Southern  R. 
Assoc,  51  Miss.  222,  24  AmR  626. 

N.  T. — ..Etna  Ins.  Co.  v.  Wheeler, 
5  Lans.  480;  Wright  v.  Boughton,22 
Barb.  561;  Sovlero  v.  Westcott  Ex- 
press Co.,  47  Misc.  696,  94  NYS  375: 
Van  Santvoord  v.  St.  John,  6  Hill 
157   [rev  25  Wend.  660], 

N.  C. — Reid  v.  Southern  R.  Co.,  153 
N.  C.  490,  496,  69  SE  618  felt  Cyc]: 
Phillips  v.  North  Carolina  R.  Co.,  78 
N.  C.  294. 

Pa. — Keller  v.  Baltimore,  etc.,  R. 
Co..  196,  Pa.  67.  46  A  261. 

n.  U.  S. — St.  Louis  Ins.  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  104  U.  S.  146, 
26  L  ed.  679. 

Mass. — Pendergast  v.  Adams  Ex- 
press Co.,  101  Mass.  120. 

Mich. — Rlckerson  Roller  Mill  Co. 
v.  Grand  Rapids,  etc.,  R.  Co.,  67  Mich. 
110.  34  NW  269. 


Minn. — Ortt  v.  Minneapolis,  etc.,  R. 
Co..  36  Minn.  396.  31   NW  519. 

N.  Y. — Rlcketts  v.  Baltimore,  etc, 
R.  Co.,  59  N.  Y.  637. 

Vt. — Hadd  v.  U.  S.,  etc..  Express 
Co..  62  Vt.  336.  36  AmR  767. 

Wis. — Parmelee  v.  Western  Transp. 
Co.,  26  Wis.  439;  Detroit,  etc..  R.  Co. 
v.  Farmers',  etc.,  Bank,  20  Wis.  122. 

Ont. — La  Polnte  v.  Grand  Trunk 
R.  Co.,  26  U.  C.  Q.  B.  479. 

And  see  Missouri  cases  Infra  I  871. 

[a]  Thus  a  carrier  of  perishable 
fretght/"under  a  bill  of  lading  stipu- 
lating for  through  shipment  and  pro- 
viding that  only  the  carrier  in  whose 
custody  the  goods  were  at  the  time 
of  the  loss  should  be  liable  therefor, 
and  that  the  initial  carrier  acts  only 
as  agent  In  issuing  a  through  bill  of 
lading  over  connecting  lines  is  liable 
only  for  negligence  occurring  on  its 
own  line.  Blount  v.  Pennsylvania  R. 
Co..  119  NYS   65. 

73.  Bxpress  opntraot  limiting  U- 
abUlty  to  11a*  of  initial  carrier  see 
infra  I  871. 

74.  See  statutory  provisions. 

78.  McCann  v.  Eddy,  133  Mo.  69, 
33  SW  71,  35  LRA  110;  Steokdaub  v. 
Missouri,  etc.,  R.  Co.,  (Mo.  A.)  138 
SW  904;  Miller  v.  Missouri,  etc..  R. 
Co.,  157  Mo.  A.  638,  188  SW  902; 
Central  American  SS.  Co.  v.  Mobile, 
etc..  R.  Co.,  144  Mo.  A.  43,  128  SW 
822;  Haase,  etc.  Fish  Co.  v.  Mer- 
chants' Despatch  ,  Transp.  Co.,  143 
Mo.  A.  42,  122  SW  362;  Blackmer, 
etc,  Pipe  Co.  v.  Mobile,  etc.,  R.  Co., 
137  Mo.  A.  479,  179  SW  1:  Holland 
v.  Atchison,  etc.,  R.  Co.,  133  Mo.  A. 
694,  114  SW  61:  Meyers  v.  Missouri, 
etc,  R.  Co.,  120  Mo.  A.  288,  96  SW 
737;  Laddonia  Farmers'  Bank  v.  St. 
Louis,  etc,  R.  Co.,  119  Mo.  A.  95 
SW  286;  Bushnell  v.  Wabash  R.  Co., 
118  Mo.  A.  618.  94  SW  1001;  Bufflng- 
ton  v.  Wabash  R.  Co.,  118  Mo.  A.  476, 
94  SW  991;  Hurst  v.  St.  Louis,  etc.. 
R.  Co.,  117  Mo.  A.  25.  94  SW  794; 
Ingwersen  v.  St.  Louis,  etc,  R.  Co., 
116  Mo.  A.  139,  92  SW  367.  And  see 
Faulkner  v.  Chicago,  etc.,  R.  Co.,  99 
Mo.  A.  421,  73  SW  927  (where  the 
evidence  was  sufficient  to  submit  the 
Issue  of  the  terms  of  the  contract  to 
the  Jury). 

76.  See  Infra  i  871. 

77.  Houston,  etc.,  R.  Co.  v.  Lewis, 
(Tex.)  129  SW  694.  See  also  South- 
ern Pac.  Co.  v.  Meadors,  61  Tex.  Civ. 
A.  36,  129  SW  170  (holding  that  a 
bill  of  lading  dated  in  one  state, 
showing  a  destination  In  another,  and 
containing  stipulations  governing  the 
entire  transportation,  specifying 
rights,  duties,  or  limitations  relating 
not  only  to  the  parties,  but  also  to 
subsequent  carriers,  was  a  "contract 
for  a  through  shipment"  within  the 
act  of  June  29,  1906  J35  U.  S.  St. 
at  L.  693  c  8591  i  7],  making  an 
initial  carrier  of  an  interstate,  ship- 
ment liable  for  loss  on  connecting 
lines). 

78.  U.  S. — St.  Louis  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  104  U.  S.  146,  26 
L.  ed.  679;  Cincinnati,  etc.,  R.  Co.  v. 
Fairbanks.  90  Fed.  467,  33  CCA  611; 
The  Thomas  McManus,  24   Fed.   509 


3  Fed.  768.  1  McCrary  312.-  ' 

Cal. — Colfax  Mountain  Fruit  Co.  v>. 
Southern  Pac.  Co.,  5  Cal.  Unrep  Cas. 
527,  46  P  668. 

Conn. — Converse  v.  Norwich,  etc.. 
Transp.  Co.,  33  Conn.  166.  -    * 

Ga. — Baugh  v.  McDaniel,  42'  Ga. 
641. 

111. — Illinois  Cent  R.  Co:  v.  Frank* 
enberg,  54  111.  88,  5  AmR  92.   ' 

Iowa. — Garter  v.  Chicago,  etc.,  Rt 
Co.,  146  Iowa  201,  126  NW  94;  Hill 
v.  Burlington,  etc.,  R.  Co.,  60  Iowa 
196.   14   NW  249.  T 

Me. — Taylor  v.  Maine  Cent.  R.  Co.', 
87   Me.  299,  32  A  905. 

Mass. — Hill  Mfg.  Co.  v.  Boston, 
etc,  R.  Corp.,  104  Mass.  122,  6 'AmR 
202.  ...-•..< 

Mich.— McMillan  v.  :  Michigan 
Southern,  etc,  R.  Co.,  16  Mich.  79, 
93   AmD  208.  •       • 

Minn. — Wehman  ▼.  Minneapolis', 
etc.,  R.  Co.,  58  Minn.  22,  69  NW  646. 

Miss. — Illinois  Cent.  R.  Cp.  v.  Kerr, 
68   Miss.   14,   8  S   830. 

Mo. — Bennltt  v.  Missouri  Pac.  R, 
Co.,  46  Mo.  A.  666;  Goldsmith  v.  Chi- 
cago, etc.,  R.  Co.,  12  Mo.  A.  479.  And 
see  Holloway  v.  Wabash  R.  Co.,  ;62 
Mo.  A.  53  (holding  that  the  giving 
of  a  through  rate  Is  not  of  itself 
evidence  of  a  through  contract). 

Nebr. — Missouri  Pac.'R.  Co.  v.  Cro- 
well  Lumber,  etc.,  Co.,  61  -Nebr.  293; 
70  NW  964. 

N.  Y. — vBtna  Ins.  Co.  'v.  Wheeler, 
49  N.  Y.  616:  Merrick  v.  GordOH,  20 
N.  Y.  93;  Wilson  v.  Louisville,  etc! 
R.  Co.,  103  App.  Dlv.  203;  92  NYS 
1091. 

Pa. — Clyde  v.  Hubbard,  88  Pa.  3581 

S.  C. — Piedmont  Mfg.  Co,  ▼.  'Co* 
lumbla,  etc.,  R.  Co.,  19  S.  C.   363".    ■ 

Tex. — Hunter  v.  Southern  Pac.  RJ 
Co.,  76  Tex.  195,  13  SW  190;  Wichita; 
Valley  R.  Co.  v.  Swenson,  (Civ.  A.'> 
25  SW  47;  Gulf.  etc..  R.  Co.  v.  GrifJ 
nth,    (Civ.  A.)    24   SW  368.  v 

Wis. — Schneider  v.  Evans,'  25  Wlsi' 
241,   3   AmR  56. 

Eng. — Ponttfex  v.  Hartley,  62  L*  3i 
Q.  B.  196. 

Ont. — Laurie  v.  Canadian  Northern 
R.  Co.,  210  Ont.  L.  178. 

[a]  XUnstratlon.— Where  plaintiff 
was  familiar  with  the  usages  of  dc-i 
fendant's  business,  had  shipped  eat-" 
tie  over  defendant's  road  for  five" 
years,'  and  knew  that  defendants 
road  ran  from  East  St.  Louis  to  In- 
dianapolis, connecting  there  with  an-> 
other  road  which  in  turn  connected 
at  Pittsburg  with -still  another,  and 
also  knew  Uiat  the  cars  of  defendant 
never  ran  through  on  other  lines  un- 
less there  was  a  special  agreement; 
with  the  shipper-  to  that  effect,  the 
mere  giving  of  a  through  rate  by  de- 
fendant on  certain  cattle  from  East 
St.  Louta  to  Philadelphia  wa»  not 
sufficient  to  show  a.  contract  to  carry 
beyond  Indianapolis.  McCarthy  v.' 
Terre  Haute,  etc.,  R.  Co.,  9  Mo.  A. 
159. 

79.  Schneider  v.  Evans,  26  Wis. 
241,  3  AmR  56:  Laurie  v.  Canadian, 
Pac.  R.  Co..  21  Ont.  L.  178. 

[a]  Thus,  where  the  contract  ex- 
pressly    provides     that,     where     a' 


Stewart  v.  Terre  Haute,  etc.,  R.  Co.,  '  through  rate  Is  named  to  a  point  oi 
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cisions,  however,  seem  to  take  the  contrary  view.80 
[$  848]  (d)  Charging  and  Collecting  Entire 
Freight  in  Advance.  According  to  a  considerable 
number  of  decisions,  if  the  initial  carrier  charges 
and  collects  freight  for  the  entire  route  in  advance, 
it  thereby  assumes  responsibility  for  safe  carriage 
over  every  other  part  of  the  route;  in  other  words, 
it  Has  entered  into  a  contract  for  through  ship- 
ment.81 A  limitation  placed  on  this  rule  by  some 
cases  is  that  it  does  not  apply  if  the  contract  of 
carriage  expressly  limits  the  liability  of  the  initial 
carrier  to  its  own  line;82  but  other  decisions  hold 
that,  where  the  initial  carrier  has  collected  full 
freight  for  the  entire  route,  it  cannot  limit  its  lia- 
bility to  its  own  route.88  It  has  also  been  hold 
that  the  rule  does  not  apply  where  the  initial  car- 
rier has  no  interest  in,  or  connection  with,  the  con- 
necting carrier,  except  to  collect  and  to  pay  over 
to  it  the  freight  charge  from  the  end  of  the  initial 
carrier's   line  to  the  point  of  destination;8*  and 


oth«r  lines,  the  initial  carrier  Is  to 
act  only  as  agent  of  the  owner  of 
the  goods  as  to  that  portion  of  the 
road  required  to  meet  the  charges  on 
such  other  lines,  and  that  responsi- 
bility In  respect  to  loss  or  injury  on 
other  lines  shall  cease  as  soon  as 
the  initial  carrier  delivers  the  goods 
to  the  next  connecting  carrier. 
Laurie  v.  Canadian  Northern  R.  Co., 
21  Ont.  L.  178. 

80.  Smellier  v.  St.  Louis,  etc..  R. 
Co..  158  Fed.  649;  Woodward  v.  Illi- 
nois   Cent.    R.    Co.,    80    F.    Cas.    No. 

18.006,  1  Blss.  403;  Woodward  v. 
Illinois  Cent  R.  Co.,  30  F.  Cas.  No. 

18.007,  1  Blss.  447;  Jenckes  Mach. 
Co.  v.  Canadian  Northern  R.  Co.,  11 
CanRCas  440  (semble).  And  see 
Northern  Pac.  R.  Co.  v.  American 
Trading  Co.,  196  TJ.  S.  439,  25  SCt 
84.  49  X.  ed.  268  [aft  120  Fed.  873. 
67  CCA  683]  (holding  that  a  special 
agreement  by  a  carrier  to  transport 
a  through  shipment  by  the  vessel  of 
a  connecting  carrier  sailing  on  a 
designated  date  results  from  the  ac- 
ceptance of  a  through  rate  for  a 
shipment  "to  be  forwarded,"  via  su6h 
steamer,  which  rate  was  quoted  with 
notice  that  it  was  of  vital  Import- 
ance that  the  shipment  should  be 
transported  promptly  and  should  go 
forward  by  the  earliest  possible 
steamer  without  delay,  in  order  to 
enable  the  shipper  to  fulfill  a  pro- 
posed agreement  which  it  was  about 
to  make  for  the  sale  of  the  goods 
at  the  final  destination,  and  which 
would  require  delivery  there  at  a 
fixed  date);  Atlanta,  etc.,  R.  Co.  v. 
Texas  Grate  Co.,  81  Go.  602  (where  a 
company  whose  lines  extended  from 
Atlanta  to  West  Point,  Oe.,  received 
at  Atlanta,  goods  consigned  to  Dallas, 
Tex.,  and  fixed  by  contract  with  the 
consignor  the  rate  of  freight  for  the 
whole  distance,  apportioning  a  part 
of  the  same  among  the  carriers,  It- 
self included,  to  New  Orleans,  and 
assessing  the  balance  for  the  trans- 

1)ortation  beyond  New  Orleans,  La., 
t  was  held  that  the  contract  was 
prima  facie  a  through  contract  and 
bound  the  initial  company  for  trans- 
portation to  Dallas,  the  point  of 
destination;  and  that  this  was  true 
notwithstanding  the  rate  named  was 
made  subject  to  change  without  no- 
tice, the  effect  being  to  limit  the 
agreed  special  rate  to  the  particular 
shipments  with  reference  to  which 
the  rate  was  established,  but  not  to 
allow  any  change,  either  along  or  at 
the  terminus  of  the  route,  which 
would  affect  these  shipments). 

81.  U.  S. — St.  John  v.  Southern 
Express  Co.,  21  F.  Oaa.  No.  12,228, 
1  Woods  612. 

111. — Adams  Express  Oo.  v.  Wilson, 
81   111.  339. 

Mo. — Marshall,  etc..  Grain  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  176  Mo. 
480,  75  SW  638,  98  AmSR  608;  Davis 


v.  Jacksonville  Southeastern  Line, 
126  Mo.  69,  28  SW  966;  Coates  v. 
U.  S.  Express  Co.,  45  Mo.  288;  Sim- 
mons Hardware  Co.  v.  St.  Louis,  etc., 
R.  Co.,  140  Mo.  A.  120.  120  SW  663; 
Scott  County  Milling  Co.  v.  St.  Louis, 
etc.,  R.  Co.,  127  Mo.  A.  80,  104  SW 
924;  Eekles  v.  Missouri  Pac.  R.  Co., 
112  Mo.  A.  240,  87  SW  99;  Redmond 
v.  Chicago,  etc.,  R.  Co.,  SO  Mo.  A.  68; 
Jones  v.  St.  Louis,  etc.,  R.  Co.,  89 
Mo.  A.  653;  Poplmm  v.  Barnard,  77 
Mo.  A.  619;  Crouch  v.  Louisville,  etc., 
R.  Co.,  42  Mo.  A.  248;  Fischer  v. 
Merchants'  Dispatch  Transp.  Co.,  13 
Mo.  A.  183;  Lin  v.  Terre  Haute,  etc., 
R.  Co.,  10  Mo.  A.  126.  But  see  infra 
note  86. 

Nebr. — St.  Joseph,  etc.,  R.  Co,  v. 
Palmer.  38  Nebr.  463,  56  NW  »57, 
22  LRA  335;  Chicago,  etc.,  R.  Co.  v. 
Western  Hay,  etc,  Co.,  2  Nebr. 
(Unoff.)  784.  90  NW  205. 

N.  H. — Nashua  Lock  Co.  v.  Wor- 
cester, etc.,  R.  Co.,  48  N.  H.  839,  2 
AmR  242. 

N.  J. — Potter  v.  Dodd,  etc.,  Express 
Co..  23  N.  J.  L.  J-  145. 

Oh. — Stephens  v.  Lake  Shore,  etc, 
R.  Co.,  20  Oh.  Cir.  Ct.  41,  11  Oh.  Clr. 
Dec.  168. 

Pa. — Baltimore,  etc.,  Steamboat  Co. 
v.  Brown,  54   Pa.   77. 

See  also  Savannah  R.  Co.  v.  Com- 
mercial Guano  Co.,  108  Ga.  690,  30 
SE  655  (holding  that,  where1  a  rail- 
road company  receives  on  its  cars 
from  a  consignor,  at  its  warehouse 
in  a  city,  freight  to  be  conveyed 
from  Its  depot  In  another  portion 
of  the  same  city  to  a  point  ol  desti- 
nation beyond  its  line,  which  cars 
are  furnished  at  the  request  made  of 
It  by  the  consignor,  and  where  the 
entire  freight  charges  are  paid  by 
the  consignor  to  such  company  for 
transportation  of  the  goods  from  Its 
depot,  this  company  is  the  Initial 
carrier,  and  as  such  Is  responsible 
to  the  shipper  for  the  loss  or  dam- 
age of  the  goods  in  the  course  of 
transportation);  Lamb  v.  Camden, 
etc.,  R,  etc.,  Co.,  2  Daly  (N.  Y.)  454 
[rev  on  other  grounds  46  N.  T.  271] 
(recognising  the  rule);  Mann  v. 
Birchard.  4u  Vt.  326  (holding  that 
proof  that  goods  were  billed  through 
to  a  point  on  the  line  of  a  connect- 
ing carrier  in  accordance  with  the 
usual  course  of  business  on  the  re- 
ceiving company's  road,  and  of  a 
receipt  for  through  freight  charges, 
was.  without  further  proof,  sufficient 
to  warrant  a  submission  to  the  jury 
of  the  question  whether  or  not  the 
initial  carrier  undertook  to  transport 
the  goods  to  the  place  of  destina- 
tion).. 

82.  Central  R.,  etc.,  Co.  v.  Bridger, 
94  Ga.  471,  20  SE  349;  Adams  Ex- 
press Co.  v.  Wilson.  81  111.  339;  Ste- 
vens v.  Lake  Shore,  etc.,  R.  Co.,  20 
Oh.  Clr.  Ct,  41.  11  Oh.  Clr.  Dec.  168. 

[a]  Xn  other  words,  (1)  when  the 


that  merely  requiring  a  guaranty  of  the  payment 
of  the  entire  through  freight  will  not  justify  the 
conclusion  that  the  initial  carrier  thereby  undertook 
to  be  liable  over  the  whole  route.8*  On  the  other 
hand,  it  has  been  held  by  some  decisions  that  the 
acceptance  of  full  freight  is  but  an  incident  to  the 
transportation  of  the  freight  and  does  not  imply 
any  contract  for  through  liability,  in  the  absence 
of  other  circumstances  showing  clearly  the  carrier's 
intention  to  undertake  for  the  safety  of  the  goods 
over  the  entire  route.88 

[$  849]  (e)  Accepting  Goods  "To  Be  For- 
warded." Where  goods  are  received  by  a  carrier 
"to  be  forwarded"  to  a  certain  destination  not  on 
its  line  of  road,  some  cases  hold  that  no  through 
contract  is  thereby  made,  and  that  the  initial  car- 
rier is  liable  only  for  such  injuries  as  may  occur  on 
its  own  line  or  through  its  own  negligence,87  at 
least  in  the  absence  of  evidence  of  charging  and 
collecting  through  freight,  or  other  business  con- 
Mil  of  lading  contains  explicit  pro- 
visions on  the  subject,  these  must 
be  regarded  and  given  effect.  In  the 
absence  of  averments  and  evidence 
that  authorise  a  court  to  ignore  or 
set  aside  such  contract  of  shipment 
Central  R.,  etc.,  Co.  v.  Bridger,  94 
Ga.  471,  20  SE  849.  (2)  And  where 
the  shipper  is  aware  at  the  time  of 
shipment  that  the  bill  of  lading  con- 
tains provisions  limiting  the  liability 
of  the  lnital  carrier  to  Its  own  lines, 
and  that  the  destination  of  the  goods 
is   beyond   the   lines   of   such   initial 


carrier,  the  mere  acceptance  by  such 
initial  carrier  of  the  freight  charge: 
for  the  whole  distance  to  the  point  of 
destination  Is  not  enough  to  warrant 
a  disregard'  of  such  limiting  pro- 
visions. Stevens  v.  Lake  Shore,  etc, 
R.  Co..  20  Oh.  Cir.  Ct.  41,  11  Oh.  Cir. 
Dec.   168. 

S3.  Marshall,  etc.,  Grain  Co.  v. 
Kansas  City,  etc.,  R.  Co.,  176  Mo. 
480.  75  SW  638,  98  AmSR  508:  Red- 
mon  v.  Chicago,  etc.,  R.  Co.,  90  Mo. 
A.  68;  Jones  v.  St.  Louis,  etc.,  R  Co., 
89  Mo.  A.  653;  Fopham  v.  Barnard, 
77  Mo.  A.  619;  St  Joseph,  etc..  R 
Co.  v.  Palmer,  88  Nebr  463,  56  NW 
957,  22  LRA  325;  Chicago,  etc..  R. 
Co.  v.  Western  Hay,  etc..  Co.,  2  Nebr. 
(Unoff.)    784.    90   NW  205. 

84.  Simmons  Hardware  Co.  v.  St 
Louis,  etc.,  R.  Co.,  140  Mo.  A.  130. 
120   SW   663. 

85.  Illinois  Cent.  R  Co.  v.  Kerr, 
68  Miss.   14,  8  S   880. 

88.  Iowa. — Carter  v.  Chicago,  etc, 
R  Co.,  146  Iowa  201,  125  NW  94. 

Mo. — McCarthy  v.  Terre  Haute, 
etc..  R.  Co..  9  Mo..  A.  159.  But  see 
supra  note  81. 

S.  C. — Piedmont  Mfg.  Co.  v.  Colum- 
bia, etc.,  R  Co.,  19   S.  C.   853. 

S.  D. — Sutton  v.  Chicago,  etc,  R. 
Co.,  14  S.  D.  Ill,  84  NW  396;  Coates 
v.  Chicago,  etc.,  R.  Co.,  8  S.  D.  178, 
65  NW  1067:  Page  v.  Chicago,  etc., 
R.  Co..  7   S.  D.   297,  64  NW  137. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Griffith. 
(Civ.   A.)    24    SW   362. 

W.  Va. — Roy  v.  Chesapeake,  etc* 
R.  Co.,  61  W.  Va.  616,  67  SE  39.  31 
LRANS  1  and  note. 

Eng. — Ponttfex  v.  Hartley,  62  L  J. 
Q     B     196 

87.'  III.— Merchants"  Dispatch,  etc. 
Co.  v.  Moore.  88  111.  136,  30  AmR 
541. 

Me.— Plantation  No.  4  v.  Hall.  <1 
Me.  617. 

Miss. — Crawford  "v.  Southern  R. 
Assoc,  51  Miss.  222.  24  AmR  626. 

N.  Y. — Mtna.  Ins.  Co.  v.  Wheeler, 
49  N.  Y.  616  [aft  5  Lans.  480];  Blos- 
som V.  Grtffln,  13  N.  Y.  569,  47  AmD 
75;  Wright  v.  Boughton,  22  Barb.  561. 

N.  C— Phillips  v.  North  Carolina 
R.  Co.,  78  N.  C.   294. 

N.  B. — Armstrong  v.  Grand  Trunk 
R.Co.,  18  N.  B.   446. 

Ont. — Rogers  v.  Great  Western  R. 
Co.,   16   U.  C.  Q.    B.    389. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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nectiona  or  arrangements  with  connecting  lines;18 
but  other  cases  are  to  the  contrary.*9  An  agree- 
ment by  an  initial  earner  "to  forward"  certain 
ears  from  a  point  on  its  line  to  a  point  on  another 
line  at  a  designated  rate,  in  which  agreement  no 
other  carrier  is  mentioned,  nor  any  mention  is  made 
of  compensation,  to  any  other  party,  or  anything 
said  of  a  change  to  the  care  of  any  other  carrier  on 
the  way,  is  a  through  contract."0 

[♦  850]  (f)  Contract  Providing  for  Beshipping 
Privileges.  Where  a  carrier  by  contract  undertakes 
to  deliver  goods  at  a  certain  point,  "with  privilege 
of  reshipping"  reserved  in  the  bill  of  lading  to  the 
carrier,  the  carrier's  liability  as  such  continues 
until  the  goods  are  safely  delivered  at  destination.*1 
So,  in  an  action  against  a  carrier  for  failure  to 
deliver  freight  at  a  place  beyond  its  own  route, 
testimony  by  the  shipper  that  he  arranged  for  the 
transportation  to  said  point,  with  the  privilege  of 
changing  the  destination  to  another  place,  will  be 
deemed  sufficient  evidence  of  an  express  contract 
for  through  shipment.** 

[*.  851]  (g)  Arrangement  with  Dispatch  Oom-> 
panic*.  An  undertaking  on  the  part  of  a  carrier 
to  carry  over  the  entire  route  cannot  be  implied 
from  the  fact  of  its  entering  into  an  arrangement 
with  a  dispatch  company  and  with  other  carriers 
whose  lines  connect  with  its  own,  whereby  it  under- 
takes to  carry  at  certain  special  rates  all  the  goods 
for  the  transportation  of  which  the  dispatch  com- 
pany may  contract.**  Nor  can  an  undertaking  be 
implied  from  the  carrier's  giving  a  waybill  on  which 
it  appears  that  the  goods  are  for  a  point  beyond 
its  line,  but  which  plainly  purports  to  be  a  manifest 
of  freight  from  one  terminus  of  the  road  to  the 
other.** 

[f  852]  (h)  Contract  by  Which  Receiving  Carrier 
Selects  Connecting  Carrier.  A  contract  of  ship- 
ment is  considered  to  be  one  entire  contract  of  car- 
riage from  the  point  of  shipment  to  that  of  destina- 
tion, notwithstanding  it  provides  that  the  "re- 
sponsibility of  each  carrier"  is  "to  extend  here- 
under only"  to  the  line  of  the  receiving  carrier, 
where  no  provision  is  made  by  which  any  person 
other  than  the  receiving  carrier  is  to  choose  the 
connecting  carrier,  and  the  receiving  carrier  does, 
in  fact,  choose  such  connecting  carrier.*8 

[I  853]  (i)  Accepting  Goods  "To  Be  Delivered." 


ta]  Special  contract. — When  a 
carrier  specially  stipulates  that. 
after  the  goods  have  left  Its  line  it 
shall  be  held  as  a  forwarder  only, 
it  Is  not  liable  for  the  conversion 
of  the  goods  by  a  subsequent  -  line. 
McEacheran  v.  Michigan  Cent.  R.  Co., 
101    Mich.   264,   69    NW   612. 

88.  Crawford  v.  Southern  R. 
Assoc.  SI  Miss.   222,  24  AmR  626. 

89.  St.  Louis,  etc.,  R.  Co.  v.  Piper, 
13  Kan.  506,  511  (where  the  court, 
by  Brewer,  J.,  said:  "The  company 
contracted  'to  forward  the  cattle 
from  Kansas  City  to  Chicago;'  and 
the  word  'forward,'  as  here  used. 
seems  to  us  to  mean  the  same  as 
•transport'  or  'carry.'  Mercantile 
Mot  Ins.  Co.  v.  Chase.  1  B.  D.  Smith 
(N.  T.)  116,  121.  Having  contracted 
to  carry  the  cattle  to  Chicago, — a 
contract  It  was  competent  to  make, 
even  though  the  carriage  involved 
transportation  beyond  its  own  line, — 
It  became  responsible  as  a  common 
carrier,  except  so  far  as  it  limited 
that  responsibility  by  special  con- 
tract"); Dav4s  v.  Jacksonville  South- 
eastern Line,  126  Mo.  66.  28  SW  965 
(where  the  petition  alleged  that  de- 
fendant, the  Initial  carrier,  received 
certain  goods  to  be  transported  to 
E.  its  terminal  station,  "and  thence 
to  be  forwarded  -by  defendant  to 
plaintiffs,  at   the  city  of  St.   Louis." 


The  court  held  that  the  petition 
stated  a  cause  of  action;  for^  ad- 
mitting that  the  goods  were  lost  be- 
tween K  and  St.  Louis,  the  language 
used  was  such  that  the  court  might 
fairly  Infer  an  undertaking  on  the 
part  of  defendant  to  carry  through 
to  the  destination,  so  that  It  would 
be  liable  for  a  loss  wherever  oc- 
curring). 

90.  Ohio,  etc.,  R.  Co.  v.  McCarthy, 
96  U.  8.  258,  24  L.  ed.  693. 

91.  Hlrsch  v.  Leathers,  23  La. 
Ann.  60;  Little  v.  Semple,  8  Mo.  99, 
40  AmD   123. 

98.  Texas-Mexican  R.  Co.  v.  Gal- 
lagher, (Tex.  Civ.  A.)  64  SW  809. 
See  also  White  v.  Missouri  Pac.  R. 
Co.,  19  Mo.  A  400  (recognizing  the 
rule). 

98.  St.  Louis  Ins.  Co.  v.  St.  Louis, 
etc,  R.  Co.,  104  U.  S.  146,  26  L.  ed. 
67S. 

94.  St  Louis  Ins.  Co.  v.  St.  Louis, 
etc..  R.  Co.,  104  U.  8.  146,  26  L.  ed. 
679. 

96.  Wabash  R.  Co.  v.  Curtis,  134 
111.  A.  409. 

98.  Bryan  v.  Memphis,  etc..  R. 
Co..  11  Bush  (Ky.)  5977  598;  Perkins 
v.  Portland,  etc.,  R.  Co..  47  Me.  678, 
74  AmD  507.  And  see  Kyle  v.  Laur- 
ens R.  Co.,  44  S.  C.  L.  382.  70  AmD 
231  (holding  that  a  carrier  is  liable 
for    loss    occurring    beyond   Its    ter- 


The  acceptance  of  goods  under  an  agreement  "to 
deliver"  at  a  designated  point  on  the  line  of  an- 
other carrier  has  been  held  to  amount  to  a  contract 
of  through  shipment.98 

[$  854]  (j)  Waybills.  Waybills  which  contain 
several  items  of  charges  for  the  two  lines  over 
which  goods  are  to  be  carried  do  not  constitute  a 
contract  for  through  transportation,  but  indicate 
the  opposite;*7  and  the  fact  that  a  car  is  way  billed 
to  a  particular  place  has  been  held  not  to  consti- 
tute evidence  of  a  contract  of  through  transporta- 
tion, but  merely  shows  the  destination  of  the  oar.** 
Where  a  written  contract  issued  by  a  carrier  for 
the  shipment  of  cattle  to  a  point  on  its  line  limits 
its  liability  to  damage  accruing  on  its  own  line,  a 
waybill  issued  by  it  for  the  guidance  of  its  em- 
ployees, which  denominated  plaintiff's  shipment  as 
a  through  live  stock  waybill  to  a  point  on  a  connect- 
ing line,  via  the  point  on  defendant's  line  specified 
in  the  written  contract,  did  not  change  or  affect 
the  terms  of  such  written  contract.**  But  a  way- 
bill in  which  the  heading  spoke  of  the  goods  as 
goods  to  be  transported  by  the  first  road,  from  the 
place  of  departure  to  the  place  at  the  end  of  the 
whole  line,  and  at  which  the  owner  wished  to  have 
them  delivered,  was  held  to  be  competent  evidence  of 
a  through  shipment.* 

[$  855]  (k)  Agreement  to  Trace  Shipment.  Where 
an  initial  carrier,  on  demand  of  the  shipper,  accepts 
and  assumes  the  responsibility  of  tracing  the  ship- 
ment and  of  reporting  delivery,  if  made,  so  that 
the  shipper  may  enforce  payment  by  the  consignee, 
it  cannot  thereafter  claim  that  its  responsibility  in 
that  respect  terminated  on  delivery  to  a  connecting 
carrier.2 

[$  856]  (8)  Conflict  between  Written  and  Printed 
Parts  of  Contract  and  Obliterations.  Where  there  is 
a  conflict  between  the  written  and  the  printed  parts 
of  a  contract  of  shipment  or  bill  of  lading,  the  one 
indicating  a  through  contract  and  the  other  not,  the 
written  portion  must  prevail.*  In  a  bill  of  lading, 
providing  for  the  carrying  of  the  goods  beyond  the 
line  of  the  carrier  issuing  the  bill,  a  provision  in 
fine  print,  somewhat  obscured  by  the  use  of  stamps, 
that  in  case  of  injury  to  the  goods  only  the  carrier 
having  custody  of  the  goods  at  the  time  of  the 
injury  shall  be  liable,  cannot  be  regarded  as  part 
of  the  contract.4  .     , 

minus,  on  a  connecting  line,  when  it 
receives  goods  and  receipts  for  them, 
"to  be  delivered  on  presentation  or 
this  receipt"  at  a  specified  point  be- 
yond its  limits  of  trade  as  a  car- 
rier; and  delivery  to  a  connecting 
line  does  not  free  it  from  obliga- 
tion to  deliver  them  at  the  specified 
place). 

97.  Taylor  v.  Maine  Cent  R.  Co., 
87  Me.  299,  32  A  906. 

98.  Herring  v.  Chesapeake,  etc, 
R.  Co.,  101  Va.  778,  45  SB  322.  See 
also  McConnell  v.  Norfolk,  etc.,  R. 
Co..  86  Va.  248,  9   NB  1006. 

99.  San  Antonio,  etc,  R.  Co.  v. 
Barnett,  27  Tex.  Cdv.  A.  498,  66  8W 
474. 

1.    Ogdensburg.    etc,    R    Co.    v. 
Pratt,  89  IT.  S.  123.  22  L.  ed.  827. 
"      Atlantic   Coast   Line   R.   Co.  v. 


a. 

Schlrmer.  87  S.  C.  309.  313,  69  SB 
439  (where  It  was  said  that  from 
these  facts  "a  reasonable  inference 
may.  be  drawn  that  It  was  bound  by 
the  contract  of  shipment  to  do  so. 
Defendants  having  relied  upon  its 
undertaking  to  do  so,  it  will  not  now 
be  allowed  to  repudiate  the  responsi- 
bility''). 

S.  Babcock  v.  Lake  Shore,  etc..  R. 
Co..  49  N.  Y.  491;  Peet  v.  Chicago, 
etc,  R.  Co.,  19   Wis,  118. 

4.  Allen  v.  Canadian  Pac.  R.  Co- 
42  Wash.  64,  84  P  620,  7  AnnCas  468. 
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•'  [$  857]  (4)  Federal  Courts  Not  Bound  by  State 
Law.  In  determining  whether  a  contract  of  through 
•transportation  exists,  the  federal  courts  are  not 
bound  to  accept  the  law  of  the  state  where  the 
shipment  was  made.6  On  the  contrary,  what  con- 
stitutes a  contract  of  carriage  is  not  a  question 
of  local  law,  but  is  a  matter  of  general  law  on 
which  the  federal  court  will  exercise  its  own 
judgment.* 

[$  858]  c.  Under  Special  Statutory  Provisions— 
(1)  The  Oannack  Amendment — (a)  Statement  of 
Rule.  Under  the  Carmaok  amendment,7  whenever 
an  initial  carrier  accepts  goods  for  shipment  to  a 
point  on  another  l'.ne  in  another  state,  it  is  con- 
clusively treated  as  having  made  a  through  con- 
tract of  shipment  and  will  be  liable  for  any  loss  or 
injury  occurring  on  any  connecting  line  over  which 
the  shipment  may  pass,  as  well  as  for  loss  or  injury 
occurring  on  its  own  line.8  The  constitutionality  of 
this  statute  has  been  uniformly  upheld.9  The  rem- 
edy given  by  the  amendment  is  additional  to,  and 


concurrent  with,  any  other  existing  federal  remedy.1* 
[4  859]  (b)  Purpose  of  Statute  and  Considera- 
tions Leading  to  Its  Enactment.  The  purpose  of 
the  Carmaek  amendment  is  to  combine  unity  of 
responsibility  with  continuity  of  transportation," 
and  to  give  the  shipper  a  direct  and  ready  remedy, 
and  to  enable  him,  in  case  of  loss  or  damage  to  his 
goods,  to  have  recourse  to  the  initial  carrier,  and  to 
leave  the  initial  carrier  to  its  recourse  for  whatever 
damage  it  may  have  to  pay  to  the  company  doing  the 
injury  in  case  any  such  injury  should  be  done  by  a 
connecting  line.12  Briefly  stated  the  reasons  are: 
(1)  The  expense  incurred  in  an  effort  to  establish 
the  shipper's  claim  in  a  distant  court,18  and  (2) 
that,  when  goods  were  shipped  over  connecting 
lines,  the  rule  which  required  a  shipper  sustaining 
loss  to  prove  on  which  line  it  occurred  frequently 
resulted  in  great  hardship  and  sometimes  in  failure 
to  recover,  simply  because  the  shipper  could  not 
produce  evidence  to  show  where  the  loss  occurred.1* 
As  to  the  question  of  expediency,  it  was  said  that, 


■  8.  Myrlck  v.  Michigan  Cent.  It. 
Co.,  107  U.  S.  102,  109  (where  the 
court  said:  "If  the  doctrine  of  the 
Supreme  Court  of  Illinois,  as  to  what 
constitutes  a  contract  of  carriage 
over  connecting  lines  of  roads.  Is 
sound,  it  ought  to  govern,  not  only 
in  Illinois,  but  in  other  States;  and 
yet  the  tribunals  of  other  States. 
and  a  majority  of  them,  hold  the 
reverse  of  the  Illinois  court,  and  co- 
incide with  the  views  of  this  court. 

■Such  Is  the  case  in  Massachusetts. 
.    .    .    If  we  are  to  follow  on  this 

.  subject  the  ruling  of  the  State  courts 
we  should  be  obliged  to  give  a  dif- 
ferent interpretation  to  the  same  act 

' — the  reception  of  goods  marked  for 
a  place  beyond  the  road  of  the  com- 
pany— in  different  States,  holding  it 

'  to  imply  one  thing  in  Illinois  and 
another  In  Massachusetts"). 

■e.  Michigan  Cent.  R.  Co.  v.  My- 
rlck, 107  U.  S.  102,  27  L.  ed.  326. 

7.  This  act  provides:  "That  any 
common  carrier,  railroad,  or  trans- 
portation company  receiving  prop- 
erty for  transportation  from  a  point 
in  one  state  to  a  point  in  another 
state  shall  Issue  a  receipt  or  bill  of 
lading  therefor  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any 
loss,  damage,  or  Injury  to  such  prop- 
erty caused  by  it  or  by  any  common 
carrier,  railroad,  or  transportation 
company  to  which  said  property  may 
be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  regula- 
tion shall  exempt  such  common  car- 
rier, railroad,  or  transportation  com- 
pany from  the  liability  hereby  im- 
posed: Provided,  that  nothing  in  this 
section  shall  deprive  any  holder  of 
such  receipt  or  bill  of  lading  of  any 
remedy  or  right  of  action  which  he 
has  under  existing  law."  Carmaek 
Amendment  (Act  June  29.  1906  £34 
U.  S.  St.  at  L.  595  c  3591  5  7]).  See 
also  supra  19  12,  172,  173. 

8.  U.  S. — Kansas  City  Southern 
R.  Co.  v.  Carl,  227  U.  S.  639,  83  SCt 
391,  67  L.  ed.  683;  Adams  Express  Co. 
v.  Croninger,  226  U.  S.  491,  33  SCt 
148.  57  I-,,  ed.  314,  44  LRANS  257; 
Galveston,  etc.,  R.  Co.  v.  Wallace, 
223  U.  S.  481,  32  SCt  205,  56  L.  ed. 
616;  Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186.  31  SCt 
164.  55  L.  ed.  167,  31  LRANS  7; 
Horton  v.  Tonapah,  etc.,  R.  Co.,  225 
Fed.   406. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Sims.  169  Ala.  296,  53  S  826;  Robert- 
son v.  Southern  R.  Co.,  4  Ala.  A. 
385,  59  S  232;  Atlantic  Coast  Line 
R.  Co.  v.  Ward.  4  Ala.  A  374,  68  S 
«77. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Mixon-McClintock  Co.,  107  Ark. 
48.  164  SW  205,  AnnCasl914C  1247; 
Gibson-  v.  Little  Rock,  etc,  R.  Co., 
93    Ark.    439,    124    SW    1033;    Kansas 


City  Southern  R.  Co.  v.  Carl,  81  Ark. 
97,   121   SW  932,   134  AmSR   56. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Thomasvllle  Live  Stock  Co.,  13  Ga. 
A.  102,  78  SE  1019. 

111. — Looney  v.  Oregon  Short  Line 
R.  Co.,    271    111.    638,    111    NE   609. 

Ky. — Nashville,  etc.,  R.  Co.  v.  Drey- 
fuss-Well  Co.,  150  Ky.  333.  150  SW 
321 

La. — Burkenroad  Goldsmith  Co.  v.' 
Illinois  Cent.  It.  Co.,  138  La.  81,  70 
S   44. 

Md. — Baltimore,  etc..  R.  Co.  v. 
Sperber,  117  Md.  695,  84  A  72. 

Mich. — Perkett  v.  Manistee  etc.,- 
R.  Co..    175    Mich.    253,    141    NW   607. 

Mt>. — Jones  v.  Louisville,  etc,  R. 
Co..  (A.)  182  SW  1064;  J.  A.  Lamy 
Mfg.  Co.  v.  Missouri  Pac.  R.  Co.,  (A.) 
182  SW  131;  Otrich  v.  St.  Louis,  etc., 
R.  CO.,   154   Mo.   A.   420,   134   SW   666. 

N.  J. — International  Watch  Co.  v. 
Delaware,  etc.,  R.  Co.,  80  N.  J.  L. 
553.  78  A  49  [aft  82  N.  J.  L.  628,  82 
A  730);  Florman  v.  Dodd,  etc.,  Ex- 
press Co.,  79  N.  J.  L.  63,  74  A  446: 
Travis  v.  Wells,  79  N.  J.  L.  83,  74 
A  444. 

N.  Y. — Wlen  v.  New  York  Cent., 
etc.,  R.  Co..  166  App.  Dlv.  766,  162 
NYS  154;  A.  C.  Cheney  Piano  Action 
Co.  v.  New  York  Cent.,  etc.,  R.  Co., 
166  App.  Div.  706,  162  NYS  '285 
[aff  85  Mtec.  157,  148  NYS  108). 

Oh. — Chesapeake,  etc.,  R.  Co.  v. 
Ward  Lumber  Co.,  21  Oh.  Clr.  Ct. 
N.  S.   337. 

Okl.— St.  Louis,  etc.,  R.  Co.  v. 
Mounts.  44  Okl.   359.  144  P  1036. 

Pa. — Fern  v.  Adams  Express  Co., 
51  Ji.   SuDer.   204. 

ST  C. — J.  S.  Pinkussohn  Cigar  Co. 
v.  Clyde  SS.  Co.,  101  S.  C.  429,  85  SE 
1060. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Stark  Grain  Co..  131  SW  410;  Stevens 
v.  St.  Louis  Southwestern  R.  Co., 
(Civ.  A.)  178  SW  810;  Texas,  etc, 
R.  Co.  v.  White.  (Civ.  A.)  174  SW  958; 
Atchison,  etc..  R.  Co.  v.  Boyce.  (Civ. 
A.)  171  SW  1094:  St.  Louis,  etc.,  R. 
Co.  v.  Gould.  (Civ.  A.)  165  SW  13; 
Atchison,  etc.,  R.  Co.  v.  Word,  (Civ. 
A.)  159  SW  375;  Pecos,  etc..  R.  Co. 
v.  Cox,  (Civ.  A.)  160  SW  265;  Galves- 
ton, etc.,  R.  Co.  v.  Johnson,  (Civ.  A.) 
133  SW  725;  Texas  Cent.  R.  Co.  v. 
Hlco  Oil  Mill,  (Civ.  A.)  182  SW  381; 
Missouri,  etc.,  R.  Co.  v.  Carpenter, 
62   Tex.  Civ.  A.    585,  114   SW  900. 

Wis. — Aton  Piano  Co.  v.  Chicago, 
etc.,  R.  Co.,  152  Wis.  166,  139  NW  743. 

».  U.  S. — Atlantic  Coast  Line  R. 
Co.  v.  Riverside  Mills.  219  U.  S.  186, 
31  SCt  164,  56  L.  ed.  167,  31  LRANS 
7;  Smeltzer  v.  St.  Louis,  etc.,  R.  Co., 
158  Fed.  649. 

Ga.-^Southern  Paa.  Co.  v.  Cren- 
shaw, 5  Ga.  A.  675,  68  SE  865. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Hayes,  104  NE  581,  181  Ind.  87.  102 
NE  34,  103  NE  839. 


Mich. — Sturges  v.  Detroit,  etc,  R. 
Co.,  166  Mich.  231,  131  NW  706. 

Minn. — Dodge  v.  Chicago,  etc.  R. 
Co.,  Ill  Minn.  123,  126  NW  627. 

Mo. — Holland  v.  Chicago,  etc,  R. 
Co..  139  Mo.  A.  702,  123  SW  987. 

N.  C. — Reld  v.  Southern  R.  Co.. 
153  N.  C.  490,  69  SE  618. 

Tex. — Galveston,  etc.  R.  Co.  v.  F. 
A.  Piper  Co.,  52  Tex.  Civ.  A.  668,  11* 
SW  107. 

[a]  Sue  process  of  law. — The 
statute  is  not  in  violation  of  the  due 
process  clause  of  the  fifth  amend- 
ment. Atlantic  Coast  Line  R.  Co.  v. 
Riverside  Mills,  219  U.  S.  186,  31  SCt 
164.  65  L.  ed.  167.  31  LRANS  7; 
Cleveland,  etc.,  R  Co.  v.  Hayes. 
104  NE  681,  181  Ind.  87,  102  NE  34. 
103  NE  839. 

[b]  The  act  is  not  obleottoBaVMs 
(1)  on  the  ground  that  the  carrier 
Is  made  responsible  for  an  act  of 
God  or  of  the  public  enemy,  or  for 
the  negligence  of  another,  because 
by  vouching  In  or  by  giving  notice 
the  responsibility  is  fixed  where  it 
belongs,  and  nonliability  from  the 
act  of  God  or  of  the  public  enemy  is 
a  defense  to  any  carrier;  and  as  to 
negligence,  the  carrier  responsible 
for  the  loss  Is  the  party  which  must 
respond.  Cleveland,  etc.,  R.  Co.  v. 
Hayes,  104  NE  581,  181  Ind.  87. 
102  NE  34,  103  NE  839.  (2)  Nor 
is  the  act  invalid  as  imposing  on  the 
initial  carrier  the  costs,  expenses,  and 
attorneys'  fees  Incurred  in  defending 
the  case  or  In  ascertaining  where 
and  how  the  loss  occurred,  since  by 
vouching  In  the  carrier  responsible 
for  the  loss  or  by  giving  it  notice 
to  defend,  the  party  responsible  for 
the  loss  rnaysbe  determined  and  the 
responsibility  transferred  to  It. 
Cleveland,  etc.,  R.  Co.  v.  Hayes, 
supra. 

10.  Blchlmelr  v.  Minneapolis,  etc., 
R.  Co.,  159  Wis.  404.  160  NW  508. 

11.  Looney  v.  Oregon  Short  Line 
R.  Co.,  271  111.  638,  111  NE  509. 

13.  TJ.  S.— Atlantic  Coast  Line  R 
Co.  v.  Riverside  Mills,  219  U.  S.  186. 
31  SCt  164.  65  L.  ed.  167,  31  LRANS 
7. 

Minn. — Carpenter  v.  U.  S.  Express 
Co..  120  Minn.  59,  139  NW  154. 

N.  Y. — De  Winter  v.  Texas  Cent. 
R.  Co.,  150  App.  Div.  612.  136  NYS 
893;  Howatt  v.  Barrett,  78  Mlsc  166. 
137  NYS  916. 

Pa. — Wright  v.  Adams  Express 
Co.,  43  Pa.  Super.  40  [aff  230  Pa.  635. 
79  A  7601. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Meyer. 
(Civ.  A.)  166  SW  809. 

13.  Baltimore,  etc,  R.  Co.  v.  Sper- 
ber. 117  Md.  695,  84  A  72. 

14.  Baltimore,  etc.,  R.  Co.  v.  Sper- 
ber, 117  Md.  695,  84  A  72.  See  also 
Wright  v.  Adams  Express  Co..  43 
Pa.  Super.  40  [aff  230  Fa.  635,  79  A 
760). 


For  later  oases,  developments  and  onange*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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while  in  some  instances  it  might  be  burdensome  to 
the  initial  carrier  to  be  held  responsible  for  loss  or 
injury  to  the  property,  caused  by  some  other  car- 
rier over  whose  line  the  property  passed,  yet  the 
initial  carrier  can  generally  protect  itself  better 
than  a  shipper  can. 

[$  860]  (c)  Extent  and  Limits  of  Bole.  The  Car- 
made  amendment  is  in  derogation  of1*  and,  so  far  ■ 
as  interstate  shipments  are  concerned,  abrogates  the 
common-law  doctrine  by 'which  a  common  carrier's 
liability  is  restricted  to  loss  or  damage  on  its  own 
line.17  However,  it  was  not  the  purpose  of  the 
amendment  to  extend  the  carriers'  common-law  lia- 
bility, except  to  provide  that,  until  the  transporta- 
tion ended,  the  liability  of  an  initial  carrier  should 
continue  exactly  the  same  as  if  it  owned  one  line 
of  railroad  from  the  point  of  shipment  to  the  point 
of  destination.1*  The  liability  of  an  initial  carrier 
as  a  common  carrier  for  loss  of  goods  on  its  own 
lines  is  not  affected  by  the  act;19  but  the  act  does 
not  impose  an  absolute  liability  for  loss  or  injury 
occurring  on  either  line.*0  Obviously,  under  this 
statute,  no  special  contract  creating  extra  terminal 
liability  for  damages  occurring  on  "the  line  of  a. 
connecting  carrier  is  necessary.11  The  liability  of 
the  initial  carrier  under  the  statute  is  the  same  as 
if  it  owned  a  continuous  line  from  the  point  of 
shipment  to  the  point  of  destination,*2  or,  as  other- 
wise expressed,  its  effect  is  to  make  the  connecting 
carrier  the  agent  of  the  initial  carrier,  the  same  as 


15.  Baltimore,  etc.,  R.  Co.  v.  Sper- 
ber,  117  Md.  595,  84  A  72. 

IS.  Southern  Pax:.  Co.  v.  Cren- 
shaw,   6  Oa.  A.  675,  63  SE  866. 

17.  Greenwald  v.  Weir,  59  Misc. 
431.     Ill     NTS     235     [rev    on     other 

? rounds  130  App.  Div.   696,  115  NTS 
11.  and  aft*  199  N.  T.  170,  92  NE  218, 
35  LRANS  9711. 

18.  U.  S. — Missouri,  etc.,  R.  Co.  v. 
Harriman,  227  U,  S.  667.  33  SCt  397, 
67  L.  ed.  690;  Kansas  City  Southern 
R.  Co.  v.  Carl,  227  U.  S.  639,  33  SCt 
391.  67  L.  ed.  683;  Adams  Express 
Co.  v.  Cronlnger,  226  U.  S.  491.  511. 
33  SCt  148.  6TL.  ed.  314.  44  LRANS 
257  and  note;  Atlantic  Coast  Line  R. 
Co.  v.  Riverside  Mills,  219  U.  S.  186, 
II  SCt  164,  66  L.  ed.  167,  31  LRANS 
7. 

Kan. — Hogan  Milling-  Co.  v.  union 
Pac.  R.  Co.,  91  Kan.  783,  139  P  897. 

Mass. —  Bernard  v.  Adams  Express 
Co..  205  Mass.  254,  91  NE  325,  28 
LRAjNS   293.  18  AnnCas  351. 

N.  T. — Greenwald  v.  Barrett,  199 
N.  Y.  170,  »2  NE  218,  36  LRANS  971: 
Burke  v.  Gulf  Coast,  etc.,  R.  Co.,  147 
NTS  794. 

Wash. — Parker-Bell  Lumber  Co.  v. 
Great  Northern  R.  Co.,  69  Wash.  123, 
124   P  389,  41  LRANS  1064. 

10.  Cincinnati,  etc.,  R.  Co.  v.  Ran- 
kin. 241  U.  8.  319.  36  SCt  665. 

SO.  Burke  v.  Gulf,  etc.,  R.  Co.,  147 
NTS  794. 

81.  Wabash  R.  Co.  v.  Priddy,  179 
Ind.    483,  101   NE  724. 

33.  Perkett  v.  Manistee,  etc.,  R. 
Co.,   175  Mich.  253,  141  NW  607. 

23.  Galveston,  etc.  R.  Co.  v.  Wal- 
lace, 223  U.  S.  481.  32  SCt  205,  56  L. 
ed.  E16;  Gamble-Robinson  Commis- 
sion Co.  v.  Union  Pac.  R.  Co.,  262  111. 
400,  104  NE  666,  AnnCasl915B  89 
[aft  180  111.  A.  256];  Lewellyn  v.  Pere 
.Marquette  R.  Co.,  185  111.  A.  171;  De 
Winter  v.  Texas  Cent.  R.  Co.,  160 
App.  Dlv.  612,  135  NTS  893;  Earnest 
v.  Delaware,  etc.,  R.  Co.,  149  App. 
Dlv.  330.  134  NTS  323. 

34.  Kansas  City,  etc.,  R.  Co.  v. 
New  York  Cent.,  etc.,-  R.  Co.,  110 
Ark.  612.  163  SW  171. 

35.  See  infra  I  870. 

36.  Norfolk,  etc..  R.  Co.  v.  Dixie- 
Tobacco  Co.,  223  U.  S.  693,  595,  33  SCt 
609,  57  L.  ed.  980  where  it  was  said: 
—The  Supreme  Court  of  Appeals  fol- 
lowed the  ruling:  in  Atlantic  Coast 
Line   R.    Co.    v.    Riverside   Mills.    219 


U.  S.  186,  11  SCt  164,  65  L.  ed.  167. 
31  LRANS  7  (to  which  may  be  added 
Galveston,  etc.,  R.  Co.  v.  Wallace, 
223  U.  S.  481,  32  SCt  205,  66  L.  ed. 
516),  as  conclusive.  The  plaintiff  in 
error  contends  that  these  cases  may 
be  distinguished  on  the  ground  that 
in  both  of  them  It  was  to  be  pre- 
sumed that  the  carrier  was  a  volun- 
tary party  to  a  through  route  and 
rate,  whereas  here  the  stipulation 
against  liability  beyond  its  line  and 
the  fact  that  it  had  no  through  route 
with  the  steamship  company  exclude 
that  presumption.  It  argues  that  as 
it  was  bound  to  accept  goods  des- 
tined beyond  Its  line  for  delivery 
to  the. next  carrier  and  was  required 
by  the  statute  to  give  a  through  bill 
of  lading,  If  on  such  compulsory 
acceptance  it  is  made  answerable  for 
damages  done  by  Others  Its  property 
is  taken  without  due  process  of  law. 
But  in  the  former  case  there  was 
the  same  stipulation  In  the  bill  of 
lading,  and  the  supposed  through 
routes  were  only  presumed.  In  the 
second  case  the  carrier  is  spoken  of 
as  voluntarily  accepting  goods  for 
a  point  beyond  its  line,  but  there  too 
there  was  the  same  attempt  to  limit 
liability,  and  in  the  present  case  the 
acceptance  was  voluntary  in  the 
same  degree  as  in  that.  There  Is  no 
substantial  distinction  between  the 
earlier  decisions  and   this"). 

37.  Texas  Mexican  R.  Co.  v.  King, 
(Tex.  Civ.  A.)  174  SW  336. 

88.  Texas  Mexican  R.  Co.  v.  King, 
(Tex.  Civ.   A.)   174  SW  336. 

89.  Myers  v.  Norfolk  Southern  R. 
Co.,  171  N.  C.  190,  88  SE  149. 

30.  U.  S.— New  Tork.  etc.,  R.  Co. 
v.  Peninsula  Produce  Exch.,  2*0  U. 
S.  84.  36  SCt  280. 

Miss. — Southern  Pac.  R.  Co.  v. 
Lyon.  107  Miss.  777.  66  S  209. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Awbrey,  39  Okl.  270.  134  P  1117. 

Tex. — Texas  Midland  R.  Co.  v. 
Becker.  (Civ.  A.)  171  SW  1024:  Pe- 
cos, etc.,  R.  Co.  v.  Cox,  (Civ.  A.J  160 
SW  265.  Contra  Gulf,  etc.,  R.  Co.  v. 
Nelson,  (Civ.  A)  139  SW  81. 

Va. — Norfolk  Truckers'  Exch.  v. 
Norfolk  Southern  R.  Co.,  116  Va.  466, 
82  SE  92. 

Contra  Byers  v.  Southern  Express 
Co.,   165   N.  C.   642,  81    SE  741. 

"It  would  be  a  narrow  construc- 
tion   of   the   statute    to    confine    its 


if  it  had  contracted  for  through  carriage  to  the 
point  of  destination.23  The  delivery  of  the  goods 
shipped  without  taking  up  the  bin  of  lading  is  a 
negligent  act  which  makes  the  initial  carrier  liable 
to  the  consignee  for  the  loss  thereby  sustained.24 
As  hereafter  shown,  if  shipments  are  received  for 
through  transportation  and  delivery  beyond  its  line 
by  the  initial  carrier,  any  stipulation  for  exemption 
from  liability  for  loss  or  injury  due  to  the  default 
of  its  agents  or  connecting  carriers  is  void  and  in- 
operative.25 The  statute  applies,  -although  a  route 
is  selected  by  the  shipper  as  to  which  the.  carrier 
has  no  established  rate,26  although  the  shipper  ac- 
companies the  shipment,27  or  although  the  connect- 
ing carriers  are  insolvent.28  A  carrier  that  indorses 
a  reconsignment  on  a  bill  of  lading  issued  by  it  is 
the  initial  carrier  within  the  Carmack  amendment, 
although  it  had  previously  delivered  the  goods  to 
the  next  carrier.  The  statute  has  been  held  suffi- 
ciently comprehensive  to  include  damages  caused 
by  delay  in  transportation,*0  damages  by  reason 
of  excessive  freight  charges  caused  by  misrouting 
by  a  connecting  carrier,*1  damages  due  to  the  final 
carrier's  failure  to  notify  the  consignee  of  the  ar- 
rival of  the  goods,  or  the  failure,  on  the  consignee's 
refusal  to  accept  them,  to  store  them  for  the  ac- 
count of  the  consignor,82  and  damages  due  to  a 
misdelivery  by  the  terminal  carrier.** 

Bill  of  lading  to  intermediate  point.    An  initial 
carrier  is  liable  for  loss  or  injury  occurring  on  any 

operation  to  the  actual  loss  of  goods, 
or  to  their  physical  Injury.  The 
wrong  for  which  the  statute  under-. 
took  to  give  a  remedy  was  that  done 
to  the  shipper,  and  if  the  shipper  has 


suffered  loss  by  reason  of  the  neg- 
ligent or  unreasonable  delay  of  the 
carrier  In  the  performance  of  Its 
contract,  it  is  Just  the  same  as 
though  the  loss  had  resulted  from 
a  physical  injury'  to  the  goods  or 
from  the  actual  loss  or  disappearance 
of  specific  articles."  Norfolk  Truck- 
ers' Exch.  v.  Norfolk  Southern  R. 
Co.,  116  Va.  466.  469.  82  SE  92. 

[a]  Defenses— Under  the  Car- 
mack  amendment  (34  U.  8.  St.  at  L. 
(84  c  8691  17),  amending  Act  Febr. 
4,  1887  (24  U.  S.  St.  at  L.  886  c  104 
5  20),  which  makes  the  initial  carrier 
responsible  for  the  fault  of  a  con- 
necting carrier.  It  was  no  defense, 
in  an  action  against  the  initial  car- 
rier for  damages  from  a  delayed 
shipment,  that  defendant  used  all 
reasonable  effort  to  Induce  the  con- 
necting carrier  to  forward  the  ship- 
ment. Ft.  Smith,  etc.,  R.  Oo.  v. 
Awbrey,  39  Okl.  270,  134  P  1117. 

81.  Chesapeake,  etc.,  R.  Co.  v. 
Ward  Lumber  Co.,  21  Oh.  Clr,  Ct 
N.    S.    337. 

33.  Wien  v.  New  Tork  Cent.,  etc., 
R.  Co.,  166  App.  Dlv.  766,  152  NTS 
154. 

33.  Georgia,  etc.,  R.  Co.  v.  Bllsh 
Milling  Co.,  241  U.  S.  190,  36  SCt 
541;  Thomas  v.  Blair,  185  Mich.  422, 
151  NW  1041;  Coovert  v.  Spokane, 
etc.,  R.  Co.,  80  Wash.  87,  141  P  324. 

"The  words  of  the  statute  are  com- 
prehensive enough  to  embrace  re- 
sponsibility for  all  losses  resulting 
from  any  failure  to  discharge  a 
carrier's  duty  as  to  any  part  of  the 
agreed  transportation  which,  as  de- 
fined in  the  Federal  Act,  includes  de- 
livery." Georgia,  etc.,  R.  Co.  v. 
Bllsh  Milling  Co.,  241  U.  S.  190,  196, 
36  SCt  641. 

[a]  Tans,  whore  goods  are  shipped 
under  a  bill  of  lading  requiring  sur- 
render of  the  bill  of  lading  before 
delivery  to  the  consignee,  the  initial 
carrier  will  be  liable  under  the  stat- 
ute where  the  terminal  carrier  de- 
livers the  goods  without  surrender 
of  the  bill  of  lading.  Thomas  v. 
Blair,  185  Mich.  422,  151  NW  1041; 
Perkett  v.  Manistee,  etc.,  R.  Co.,  175 
Mich.  263,  141  NW  607. 
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line,  although  it  issues  a  bill  of  lading  only  to  some 
intermediate  point.*4 

Failure  to  issue  bill  of  lading.  The  failure  of 
tne  interstate  carrier  to  issue  a  bill  of  lading  as  re- 
quired by  the  Carmack  amendment  does  not  relieve 
it  from  liability  imposed  by  the  act  for  damages  to 
the  property  en  route." 

Diversion  and  stoppage.  The  initial  carrier  is 
liable  for  loss  caused  by  an  unauthorized  diversion 
of  the  shipment  from  the  specified  route  of  a  con- 
necting carrier  as  well  as  for  loss  or  injury  other- 
wise caused  by  it,"*  and  the  fact  that  the  line  of 
the  connecting  carrier  was  in  another  state  makes 
no  difference.  The  fact  that  the  shipment  is  di- 
verted or  stopped  within  the  state  of  shipment  by 
direction  of  the  consignee  does  not  change  the  ship- 
ment from  an  interstate  to  an  intra-state  one,  nor 
affect  the  liability  of  the  initial  carrier  under  the 
statute;**  but,  where  a  diversion  of  freight  shipped 
over  a  line  of  connecting  carriers  is  not  ordered 
until  after  it  reaches  its  original  destination,  the 
initial  carrier  is  not  liable  for  loss  or  injury  to  the 
consignment  occurring  after  it  has  been  started  to 
its  new  destination,**  since  the  reconsignment,  after 
arrival  of  the  freight  at  its  original  destination, 
is  a  new  contract,  and  the  connecting  carrier  has 
no  implied  authority  to  make  a  new  contract  on 
behalf  of  the  initial  carrier;*0  and,  where  an 
initial  carrier  was  under  no  obligation,  by  contract 
or  otherwise,  to  notify  a  connecting  carrier  that  the 
shipper  desired  a  diversion  of  the  shipment  at  a 
point  on  the  connecting  carrier's  line,  having  deliv- 
ered the  shipment  to  the  connecting  carrier,  it  was 
not  liable  for  failure  of  the  connecting  carrier  to 
make  the  diversion,  as  no  fault  was  attributable  to 
the  connecting  carrier.41     A  provision  in  a  bill  of 


lading  that  a  stop  should  be  made  on  a  connecting 
line  to  receive  an  additional  shipment  does  not 
operate  to  defeat  the  initial  carrier's  liability  for 
injury  to  the  shipment  occurring  on  a  connecting 
line.4* 

Shipper's  contracts  and  arrangements  with  con- 
necting carrier.  No  contract  made  by  an  interme- 
diate carrier  has  any  binding  effect  with  reference 
to  a  shipment  while  in  the  course  of  transporta- 
tion.43 Thus,  if  the  initial  'earner  is  under  no  obli- 
gation under  its  general  bill  of  lading  to  heat  can, 
it  cannot  be  held  liable  for  the  nonperformance  of 
a  special  agreement  to  heat  made  by  a  connecting 
carrier,44  since  under  these  circumstances  the  con- 
necting carrier  will  as  to  defaults  in  heating  during 
transportation  be  considered  the  initial  carrier. 
The  law  is  not  defeated  by  the  fact  that  the  ship- 
per subsequently  obtains  a  bill  of  lading  from  an- 
other carrier,  since  the  first  transaction  has  already 
settled  the  relation  between  the  owner  of  the  goods 
and  the  carrier  and  fixed  the  duties  and  liability  of 
the  carrier  to  such  owner.4*  The  fact  that  the  ship- 
per at  the  suggestion  of  the  initial  carrier  and  for 
their  mutual  "convenience  transacted  part  of  the 
business  of  salvage  of  the  goods  lost  with  the- con- 
necting carrier  whose  negligence  was  responsible 
therefor  does  not  in  any  way  affect  the  liability  of 
the  initial  carrier.47 

Only  carriers  aa  such  are  subject  to  the  statute, 
and  it  applies  only  to  shipments  that  are  in  the 
custody  of  carriers  as  such  and  before  their  duty 
as  carriers  is  at  an  end.4* 

Intra-state  shipments.  While  the  statute  applies 
to  every  carrier  receiving  property  for  transporta- 
tion to  a  point  in  another  state,4*  although  its  own 
line  may  be  wholly  within  the  state  of  the  place  of 


84.  Mlchelson  v.  Judson  Freight 
Forwarding-  Co..  288  111.  646,  109  NE 
281 

38.  U.  8.— Atlantic  Coast  Line  R. 
Co.  v.  Riverside  Hills.  219  U.  S.  186. 
81  SCt  1«4,  65  L.  ed.  167.  81  LRANS 
7. 

111. —  Gamble-Robinson  Commn.  Co. 
v.  Union  Pac.  R.  Co..  262  111.  400,  104 
NE  666.  AnnCasl915B  89  [aft  180  111. 
A.  256];  Idaho  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co..  188  111.  A.  591; 
Ricks  Sheep  Co.  v.  Oregon  Short  Line 
R.  Co.,  180  111.  A.  220. 

Mo. — Kelthley  v.  Lusts.  190  Mo.  A. 
458.  177   SW  756. 

N.  J. — International  Watch  Co.  v. 
Delaware,  etc.,  R.  Co.,  80  N.  J.  L. 
553.  78  A  49  fan*  82  N.  J.  L.  628,  82 
A  730]. 

Wis. — Aton  Piano  Co.  v.  Chicago, 
etc..  R.  Co.,  162  Wis.  156,  139  NW  748. 

"The  carrier  cannot  defeat  Its 
effect  by  violating  a  mere  detail  re- 
quirement." Aton  Piano  Co.  v.  Chi- 
cago, etc..  R.  Co.,  162  Wis.  166,  159, 
189  NW  748. 

[a]  Season  for  rnle^-"To  sus- 
tain the  contention  that  the  declara- 
tion must  allege  and  the  shipper 
must  prove  that  the  defendant  has 
performed  its  statutory  duty  to  Issue 
a  receipt  or  bill  of  lading,  would  en- 
able the  carrier  to  bring  about  by  in- 
direction and  wilful  violation  of  the 
statute,  an  exemption  from  liability 
which  it  could  not  otherwise  be  heard 
to  assert,  and  thus  to  take  advantage 
of  Its  own  wrong."  Ricks  Sheep  Co. 
v.  Oregon  Short  Line  R.  Co.,  180  111. 
A.  220    228. 

36.  'Drake  v.  Nashville,  etc.,  R. 
Co.,  125  Tenn.  627.  148  SW  214; 
Kemendo  v.  Fruit  Dispatch  Co.,  (Tex. 
Civ.  A.)  1S1  SW  78. 

37.  Kemendo  v.  Fruit  Dispatch 
Co.,  (Tex.  Civ.  A.)  181  SW  78. 

38.  Lanskl  v.  Chicago,  etc.,  R.  Co., 
181  111.  A.   566. 

39.  Deatwyler  v.  Oregon   R.,  etc., 


Co.,  178  IU.  Ai  697;  Parker-Bell 
Lumber  Co.  v.  Oreat  Northern  R.  Co., 
69  Wash.  123,  124  P  389,  41  LRANS 
1064. 

40.  Deatywler  v.  Oregon,  etc.,  R. 
Co.,  176  111.  597.  See  also  Infra  text 
and  notes  43-47. 

4X.  Patton  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  187  SW  721. 

42.  De  Winter  v.  Texas  Cent.  R. 
Co.,  160  App.  Div.  612,  136  NTS 
893 

43.  111. —  Deatwyler  v.  Oregon  R„ 
etc..  Co.,  176  111.  A.  597. 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
112  Me.  63.  90  A  711. 

Okl. —  Missouri,  etc.,  R.  Co.  v. 
French,  162  P  691. 

Tex. —  Atchison,  etc.,  R  Co.  ▼. 
Word.   (Civ.  A.)   169  SW  876. 

Wash. —  Parker-Bell  Lumber  Co.  v. 
Oreat  Northern  R.  Co.,  69  Wash.  128, 
124  P  389.  41  LRANS  1064. 

Wis. — Aton  Piano  Co.  v.  Chicago, 
etc..  R.  Co..  152  Wis.  156,  189  NW 
743. 

"A  contract  afterwards  entered 
Into  between  the  shipper  and  another 
carrier  manifestly  cannot  affect  Its 
duties  and  liabilities."  Aton  Piano 
Co.  v.  Chicago,  etc.,  R.  Co.,  152  Wis. 
166,   160,   189   NW  743. 

fa]  Season  for  role. — The  object 
of  the  statute  "would  be  as  com- 
pletely defeated  If  each  carrier  over 
whose  line  the  property  was  trans- 
ported could  make  a  different  con- 
tract, changing  its  liability,  as  It 
would  if  each  state  could  pass  stat- 
utes effecting  the  same  end."  Mis- 
souri, etc.,  R.  Co.  v.  French,  (Okl.) 
162  P  591.  693. 

44.  Ross  v.  Maine  Cent.  R.  Co.. 
112  Me.  63,  90  A  711. 

45.  Ross  v.  Maine  Cent.  R.  Co., 
112  Me.  63.  90  A  711. 

46.  Rooney  v.  Oregon  Short  Line 
R.  Co..  271  111.  638,  111  NE  609:  Aton 
Piano  Co.  v.  Chicago,  etc.,  R.  Co., 
152  Wis.  166,  189  NW  743. 


[a]  Although  the  oon-aeettng  ear- 
lier issues  a  bill  of  lading,  the  ship- 
per must  proceed  against  the  original 
carrier.  Looney  v.  Oregon  Short 
Line  R.  Co.,  271  111.  638.  Ill  NE 
509. 

47.  Wien  v.  New  York  Cent,  etc., 
R.  Co.,  86  Misc.  42,  146  NTS  1010. 

48.  Louisville,  etc.,  R.  Co.  v. 
Brewer,  183  Ala.  172,  62  S  698;  Mar- 
cus v.  Chicago,  etc.,  R.  Co.,  167  111. 
A.  688;  Hogan  Milling  Co.  v.  Union 
Pac.  R.  Co.,  91  Kan.  788,  189  P  397; 
Norfolk,  etc.,  R.  Co.  v.  Stuarfs 
Draft  Milling  Co.,  109  Va,  184,  63  SB 
416. 

[a]  Warehousing  goods., — (lj  An 
initial  carrier  Is  not  liable  as  a  car- 
rier for  an  interstate  Shipment  over 
lines  of  connecting  carriers,  where 
the  goods  were  held  at  their  destina- 
tion by  the  last  carrier  aa  a  ware- 
houseman (Marcus  v.  Chicago,  etc.. 
R.  Co..  167  111.  A.  638);  (2)  after  the 
lapse  of  a  reasonable  time  for  their 
removal  subsequent  to  the  mailing 
of  a  notice  of  their  arrival  and  rea- 
sonable diligence  to  And  and  locate 
the  consignee  (Hogan  Milling  Co.  v. 
Union  Pac.  R.  Co.,  91  Kan,  783,  189 
P   397). 

b]  Sals  of  goods  by  last  oarrUr. 
ere  a  connecting  carrier's  lia- 
bility as  a  carrier  for  an  Interstate 
shipment  had  terminated  when  it 
sold  the  goods  for  freight  charges, 
the  Initial  carrier  would  not  be  liable 
for  the  value  of  the  goods  under  the 
Oarmack  Act.  There  was  no  loss, 
damage,  or  injury  to  the  goods  while 
on  the  line  of  the  connecting  carrier 
as  contemplated  by  the  act.  Nor- 
folk, etc.,  R.  Co.  v.  Stuart's  Draft 
Milling  Co..  109  Va.  184,  (I  SE 
416. 

48.  Bhults  v.  Skaneateles  R  Co.. 
66  Misc.  9.  122  NTS  445  faff  129  NTS 
1146  mem].  See  also  supra  toxt  and 
note  48. 


— whe 


For  later  oases,  developments  and  Snanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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shipment,10  it  is  of  course  inoperative  as  to  intra- 
state shipments." 

Shipment  to  foreign  country.  While  the  Inter- 
state Commerce  Act  formerly  had  no  application  to 
shipments  to  a  foreign  country,"  since  the  amend- 
ment of  March  4, 1915,  shipments  "from  any  point 
in  the  United  States  to  a  point  in  an  adjacent 
foreign  country"  are  included  within  the  operation 
of  the  statute/'* 

Shipment  through  another  state  to  a  point  in 
same  state.  While  the  Carmaek  amendment  -was 
held  not  to  apply  to  a  shipment  through  another 
state  to  a  point  in  the  same  state  as  the  point  of 
origin,63  although  the  evil  was  the  same  in  such  a 
case  as  in  the  cases  covered  by  the  express  terms 
of  the  amendment,14  the  amendment  of  August  29, 
1916,  ,provides  that  bills  of  lading  issued  by  any 
common  carrier  for  transportation  of  goods  from  a 
place  in  one  state  to  a  place  in  the  same  state, 
through  another  state  or  foreign  country,  shall  be 
governed  by  the  Interstate  Commerce  Act.54* 

Defenses  available  to  initial  carrier.  The  initial 
carrier  may  avail  itself  of  any  defenses  or  of  any 
limitations  of  liability  open  to  the  carrier  causing 
the  loss,"  even  though,  it  is  held,  the  shipment  was 
lost  at  sea  by  a  connecting  carrier.5* 

[J  861]  (2)  State  Legislation— (a)  Introduc- 
tory Statement.  In  regard  to  connecting  carriers, 
statutes  varying  in  their  provisions  have  been  en- 
acted in  some  states."  Some  of  these  statutes  are 
in  derogation  of  the  common  law,88  while  the  effect 
of  others  is  in  the  main. declaratory  of  the  common 


law  according  to  the  view  of  the  majority  rule  of 
the  American  courts.8* 

Interstate  shipments.  The  Carmaek  amendment 
supersedes  all  state  legislation*  regulating  common 
carriers  in  so  far  as  interstate  shipments  are  con- 
cerned.*0 By  virtue  of  this  statute  the  operation 
of  state  legislation  is  confined  solely  to  intra-state 
shipments. 

[$  862]  (b)  Alabama.  Under  a  statute  which 
makes  the  initial  carrier  liable  for  damages  for 
negligence  of  the  delivering  carrier,  it  is  not  liable 
for  negligence  of  the  carrier  to  whom  the  shipment 
has  been  delivered  under  a  new  contract  between 
the  shipper  and  the  latter  carrier  after  the  ship- 
ment has  been  carried  to  its  original  destination 
fixed  by  the  original  contract." 

[$  863]  (c)  California.  Under  a  statute  pro- 
viding that,  if  a  common  carrier  accepts  freight  for 
a  place  beyond  its  usual  route,  it  must,  unless  it 
stipulates  otherwise,  deliver  the  freight  at  the  end 
of  the  route  in  that  direction  to  some  other  com- 
petent carrier  carrying  to  the  place  of  address,  or 
connected  with  those  which  thus  carry,  and  that 
its  liability  then  ceases  on  making  such  delivery, 
the  liability  of  the  initial  carrier  ceases  on  delivery 
of  the  goods  shipped  to  the  connecting  carrier  in 
the  absence  of  •  a  special  contract  otherwise  pro- 
viding;** and  a  provision  in  a  freight  contract  that 
the  earner's  responsibility  shall  cease  at  the  con- 
necting point  is  not  rendered  ineffective  by  a  fur- 
ther stipulation  for  through  transportation. 

[$  864]     (d)     Georgia.    In  construing  a  statute 


SO.  Shults  v.  Skaneatelea  R.  Co., 
«  Misc.  9.  122  NTS  44S  [aft  129  NTS 
1146  meraj. 

61.  Dodge  v.  Chicago,  etc.,  R.  Co., 
Ill  Minn.  12J.  126  NW  627. 

•tats  legislation  see  Infra  91  861- 
867. 

58.    U.  S.— J.  H.  Hamlin,  etc.,  Co. 
v.  Illinois  Cent.  R.  Co..  212  Fed.  324. 
La. — Ovlede  v.  Wells,  8  La.  A.  (Or- 
leans) 44. 

N.  T. — Burke  v.  Gulf,  etc.,  R.  Co., 
147  NTS  794. 

Tex. — Houston  Eaet.,  etc..  Texas 
R.  Co.  v.  Inman,  (Civ.  A.)  134  SW 
J75. 

Wis. — Best  v.  Great  Northern  R. 
Co.,   169  Wis.  429,  160  NW  484. 

[a]  Season  for  rule. — "The  rule 
which  forbids  a  common  carrier  to 
contract  against  liability  for  loss  or 
damage  caused  by  its  connecting 
carrier  for  which  rt  Is  In  no  way  re- 
sponsible is  an  arbitrary  one,  and 
can  only  be  upheld  upon  the  grounds 
of  public  necessity,  and  it  is  entirely 
reasonable  to  conclude  that  Congress 
did  not  deem  It  wise  to  extend  this 
rule  so  as  to  make  the  domestic  car- 
rier liable  for  loss  occasioned  by  the 
negligence  of  a  foreign  steamship 
company  or  other  foreign  carrier;  be- 
cause the  right  of  the  domestic  car- 
rier to  be  reimbursed  for  any  amount 
paid  by  It  by  reason  of  the  default 
of  a  connecting  carrier  would  be 
much  more  difficult  of  enforcement 
against  a  foreign  carrier  than  it 
would  if  the  shipment  was  merely 
interstate."  Houston  East,  etc., 
Texas  R.  Co.  v.  Inman,  (Tex.  Civ. 
A.)   1S4  8W  276.  277. 

lb]  Illustration^ — Where  an  Ini- 
tial carrier  accepted  a  shipment  of 
cotton  for  transportation  from  a 
point  In  Texas  to  Bremen,  Germany, 
ft  was  entitled  to  limit  Its  liability 
to  loss  or  damage  occurring  on  Its 
own  line.  Houston  East,  etc.,  Texas 
R.  Co.  v.  Inman,  (Tex.  Civ.  A.)  134 
SW  275. 

[c]  Transportation  through  an* 
other  state. — A  Shipment  for  trans- 
portation from  a  point  In  a  state  of 
the  United  States  destined  to  an  ad- 
joining foreign  country  Is  not  within 
the  meaning  of  the  statute,  even 
though  such  transportation  required 
the  nassace  of  the  pronerty  through 
another  state  of  the  United  States. 


R.  Co.,  147  NTS 


provisions 


Burke  v.  Gulf,  etc. 
794. 

68%.     See      statutory 
supra  8173  note  48. 

63.  Wichita  Fails,  etc.,  R.  Co.  v. 
Asher.  (Tex.  Civ.  A.)  171  SW  1114, 
1118  (where  It  was  said:  "The  pur- 
pose and  object  and  the  subject  mat- 
ter of  the  act  beihg  applicable  to 
through  shipments,  we  are  unable  to 
read  Into  the  act  that  where  a  ship- 
ment originates  and  the  point  of  des- 
tination is  within  the  same  state, 
that  because  it  passes  through  a 
point  In  a  foreign  state  in  order  to 
return  to'  the  state  of  origin,  such 
would  be  transportation  from  a 
point  in  one  state  to  a  point  In  an- 
other state"). 

64.  Wichita  Fall*,  etc.,  R.  Co.  v. 
Asher.    (Tex.   Civ.  A.)    171   SW  1114. 

64%.  39  U.  S.  St.  at  L.  638  c  416 
I  1- 

66.  The  Hoffmans,  171  Fed.  455: 
Riverside  Mills  v.  Atlantic  Coast 
Line  R.  Co.,  168  Fed.  987;  Lord  v. 
Goodall,  etc.,  SS.  Co.,  16  F.  Cas.  No. 
8.606.  4  Sawy.  292;  Burker  v.  Gulf, 
etc.,  R.  Co.,  147  NTS  794;  Brinson  v. 
Norfolk  Southern  R.  Co.,  169  N.  C. 
425.  86  NE  371. 

[a]  Thus  (1)  the  carrier  can  deny 
that  the  bill  or  lading  was  given  or 
that  the  freight  was  received. 
Riverside  Mills  v.  Atlantic  Coast 
Line  R.  Co.,  168  Fed.  987.  (2)  Loss 
occurring  from  fire  on  a  vessel  of  a 
connecting  carrier  not  due  to  design 
or  neglect  and  for  which  it  is  re- 
lieved from  liability  by  the  provi- 
sions of  the  federal  statutes  I«  not 
a  loss  for  which  the  initial  carrier 
is  liable.  Burke  v.  Gulf,  etc.,  R.  Co., 
147   NTS    794. 

66.  Brinson  v.  Norfolk  Southern 
R.  Co..  169  N.  C.  425,  86  SB  871. 

87.     See  statutory  provisions. 
See  infra  f  I  862-867. 
See  Infra  |j  862-867. 
See  supra  5  42. 

Adams  Express  Co.  v.  Cronln- 
226  U.  S.  491.  33   SCt  148,  57  L. 


58. 
St. 
60. 
61. 

ger. 


ed.  314,  44  LRANS  257  and  note; 
O'Connor  v.  Great  Northern  R.  Co., 
120  Minn.  359,  139  NW  618:  Walker 
v.  St.  Louts,  etc.,  R.  Co..  162  Mo.  A. 
374.  142  SW  729;  Connelly  v.  Illinois 
Cent.  R.  Co..  138  Mo.  A.  310,  113  SW 
238;  Berry  Coal,  etc.,  Co.  v.  Chicago, 
etc,  R.   Co.,   118  Mo.  A.  214,   92   SW 


714;  Smith  v.  Southern  R.  Co.,  89  S. 
C.  415,  71  SB  989;  Venning  v.  At- 
lantic Coast  Line  R.  Co..  78  S.  C.  42, 
58  SB  983,  125  AmSR  768.  12  LRANS 
1217. 

62.  International  Agricultural  Corp. 
v.  Southern  R  Co.,  188  Ala.  364,  66 
S  14.     See  also  supra  I  860. 

[a]  Season  for  rule. — "To  hold 
that  the  initial  carrier  is  bound  by 
the  contract  which  he  made  with  the 
shipper,  and  also  by  all  subsequent 
contracts  made  between  the  shipper 
and  all  Intermediate  carriers  and  the 
delivering  carrier,  would  be  to  bank- 
rupt the  Initial  carrier.  It  is  going 
quite  far  enough  to  hold  the  Initial 
carrier  liable  for  the  negligence  of 
the  intermediate  or  delivering  car- 
rier, or  for  the  failure  of  the  latter 
to  perform  the  contract  made  by  the 
initial  or  receiving  carrier,  It  Is  not 
yet  provided  by  statute  that  the 
shipper  and  the  delivering  carrier 
can,  by  agreement  between  them- 
selves, bind  the  receiving  carrier  by 
a  new  contract  to  which  he  is  not  a 
party,  to  which  he  does  not  consent, 
and  which  he  does  not  undertake,  but 
declines,  to  perform.  It  is  true  that 
section  6646  of  our  Code  requires  the 
Initial  or  receiving  carrier  to  issue 
a  bill  of  lading,  or  receipt,  to  the 
shipper,  and  makes  such  carrier  lia- 
ble to  the  shipper  for  the  negligence 
of  Intermediate  or  delivering  car- 
riers, or  for  the  failure  or  refusal  of 
such  other  carriers  to  perform  the 
contract  of  shipment;  but  it  does 
not  authorise  such  other  carriers  to 
change  that  contract  of  shipment 
and  thereby  hold  the  initial  carrier 
liable  either  to  the  shipper  or  to 
such  other  carriers — In  other  words, 
does  not  authorize  them  to  make  a 
contract  for  the  Initial  carrier.  On 
the  contrary,  the  statute  requires 
that  the  initial  carrier  shall  make 
the  contract,  and  that  he  shall  be 
bound  by  the  contract,  though  it  ie 
to  be  performed  In  part  by  others." 
International  Agricultural  Corp.  v. 
Southern  R.  Co.,  188  Ala.  854,  359,  66 
S  14. 

63.  Schwarts  v.  Panama  R.  Co., 
165  Cal.  742.  103  P  196;  Palmer  v. 
Atchison,   etc..   R.   Co.,   101   Cal.   187, 

•35  P  630;  Fairfield  v.  Pacific  Coast 
SS.  Co..  8  Cal.  A.  106.  84  P  438. 

64.  Colfax  Mountain  Fruit  Co.  v. 
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providing  that,  where  there  are  several  connecting 
railroads  under  different  companies  and  the  goods 
are  intended  to  be  transported  over  more  than  one 
railroad,  each  company  shall  be  responsible  only  to 
its  own  terminus  and  until  delivery  to  the  connect- 
ing road,85  it  was  held  in  a  memorandum  opinion 
that,  where  no  contract  was  entered  into  between 
the  shipper  and  the  initial  carrier  binding  it  to 
transport  its  goods  beyond  its  line,  it  was  not  liable 
for  injuries  on  the  connecting  line,8*  and  in  view 
of  the  character  of  this  statute  it  is  difficult  to  see 
how  any  other  conclusion  could  be  reached,  although 
other  decisions  made  since  the  enactment  of  this 
provision  have  apparently  taken  the  opposite  view." 
Other  statutes  provide  that,  where  any  freight  that 
has  been  shipped  to  be  conveyed  by  two  or  more 
common  carriers  to  its  destination,  where  under  the 
contract  of  shipment  or  by  law  the  responsibility  of 
each  or  either  shall  eease  on  delivery  to  the  next 
"in  good  order,"  has  been  lost,  damaged,  or  de- 
stroyed, it  shall  be  the  duty  of  the  initial  or  any 
connecting  carrier  on  application  by  the  shipper, 
the  consignee,  or  their  assigns,  within  thirty  days 
after  application,  to  trace  said  freight  and  inform 
said  applicant  in  writing,  when,  where,  how,  and  by 
which  carrier  said  freight  was  lost,  damaged,  or 
destroyed,  and  the  names  of  the  parties  and  their 
official  position,  if  any,  by  whom  the  truth  of  facts 
set  out  in  said  information  can  be  established;88 
and  that,  if  the  carrier  to  which  application  is  made 
shall  fail  to  trace  said  freight  and  give  said  infor- 
mation in  writing,  within  the  time  prescribed,  then 
said  carrier  shall  be  liable  for  the  value  of  the 
freight  lost,  damaged,  or  destroyed,  in  the  same 
manner  and  to  the  same  extent  as  if  said  loss,  dam- 
age, or  destruction  occurred  on  its  line.8*  Under 
these  provisions,  if  the  carrier  on  application  fails 
to  trace  the  freight  carried  by  a  connecting  carrier,, 
it  becomes  liable  for  loss  incurred  by  negligence  of 
the  connecting  carrier;70  and  on  this  state  of  facts 
the  law  imputes  the  negligence  of  the  connecting 
earrier  to  the  initial  carrier  and  in  effect  makes 
the  same  Its  negligence.71  There  can  be  no  recovery 
tinder  the  provisions  of  the  statute  where  the  goods 
were  delivered  to  the  consignee  "before  the  appli- 
cation to  trace  was  made.72  It  has  been  held,  how- 
ever, that,,  where  goods  are  delivered  by  the  initial 
earrier  to  a  carrier  by  water  and  transported  to 
destination  and  placed  in  the  warehouse  of  the 
latter  subject  to  the  order  of  the  consignee,  such 
goods  were  not  "lost"  so  as  to  afford  a  right  of 
action  in  favor  of  the  consignor  against  the  initial 
carrier  for  failure  to  trace  the  freight.7* 

[$  865]     (e)     Oklahoma.    By  express  statutory 
provision,7*  if  a  common  carrier  accepts  freight  for  a 


place  beyond  its  usual  route,  it  must,  unless  it  stipu- 
lates otherwise,  deliver  the  freight  at  the  end  of 
its  route  in  that  direction  to  some  other  competent 
carrier  carrying  to  the  place  of  address,  or  con- 
nected with  those  which  thus  carry,  and  its  liability 
ceases  on  its  making  such  delivery.5  Another  stat- 
ute78 provides  that,  where  freight  addressed  to  a 
place  beyond  the  route  of  the  common  carrier  re- 
ceiving it  is  lost  or  injured,  the  shipper  may  de- 
mand information  from  the  first  carrier  that  the 
injury  did  not  occur  on  its  line,  and,  if  the  carrier 
fails  to  furnish  within  a  reasonable  tune  proof  tend- 
ing to  show  that  it  was  not  responsible,  it  will  be 
held  liable  whether  it  in  fact  incurred  the  loss  or 
injury  or  not.77  The  demand  for  such  proof  must, 
however,  be  direct  and  specific,  and  a  simple  request 
or  demand  for  payment  of  the  loss  or  damage  does 
not  bring  the  shipper  within  the  requirements  of 
the  statute.78  The  statute  does  not  prohibit  a  ship- 
per in  the  first  instance  without  such  demand  from 
bringing  an  action  for  damages  for  an  alleged  loss 
or  injury.79  In  the  absence  of  proof  on  the  ques- 
tion as  to  whether  the  injury  occurred  while  the 
goods  were  in  possession  of  the  initial  or  the  con- 
necting carrier,  it  will  be  assumed  that  the  goods 
were  in  the  same  condition  when  delivered  to  the 
connecting  carrier  as  they  were  in  when  received 
by  the  initial  carrier,  and,  if  the  shipment  was  dam- 
aged- when  it  reached  its  destination,  there  is  no 
presumption  that  the  injury  occurred  while  the 
goods  were  in  the  hands  of  the  -initial  carrier.80 

[$  866]  (f)  South  Carolina.81  A  statute  pro- 
vides that,  in  case  of  loss  or  damage  to  goods  de- 
livered to  a  railroad  company  for  transportation 
oyer  its  own  and  connecting  roads,  the  initial  car- 
rier shall  be  liable  for  the  loss  or  damage,  but  may 
discharge  itself  of  such  liability  by  producing  a 
written  receipt  from  the  carrier  to  whom  it  deliv- 
ered the  goods.82  The  object  of  the  statute,  it  is 
said,  is  to  require  the  delivering  company,  in  order 
to  discharge  itself,  to  produce  such  written  evidence 
of  the  receipt  of  the  property  by  a  connecting  com- 
pany to  whom  it  was  delivered  as  will  shift  the 
liability  to  account  for  the  property  to  the  latter;8* 
and  it  does  nothing  more  than  relieve  persons  inter- 
ested in  the  property  lost  or  damaged  in  transit  of 
hardship  by  fixing  the  kind  of  evidence  which  a 
carrier  shown  to  have  been  in  actual  possession  of 
the  property  should  take,  preserve,  and  produce  to 
prove  that  the  property  had  properly  been  deliv- 
ered to  another  carrier.  The  production  of  a  per 
diem  receipt  showing  delivery  to  a  connecting  car- 
rier each  day  of  goods  and  cars  containing  goods, 
including  the  goods  in  question,  signed  by  the  agents 
of  the  connecting  carrier,  is  a  sufficient  receipt  in 


Southern    Pac.    R.   Co.,    (Cal.)    46   P 
668. 

66.     Civ.  Code  I  2298. 

66.  Felton  v.  Central  of  Georgia 
R.  Co.,  114  Ga.  609,  40  SE  746. 

67.  Bast  Tennessee,  etc..  R.  Co.  v. 
Johnson,  85  Ga.  497,  11  SE  809;  Fal- 
vey  v.  Georgia  R.  Co.,  76  Ga.  597,  2 
AmSR  58  (in  which  the  court  stated 
the  rule  in  the  Muschatnp's  case  with 
approval  and  expressly  declared  that 
the  statute  under  consideration  did 
not  affect  the  rule  laid  down  by  that 
case);  Southern  R.  Co.  v.  Montag,  1 
Ga.  A.  649,  67  SE  933. 

68.  Civ.   Code   I   2771. 

69.  Civ.   Code   f    2772. 

70.  Central  of  Georgia  R.  Co.  v. 
Murphey,  113  Ga.  614,  38  SE  970,  63 
LRA    720. 

71.  Central  of  Georgia  R.  Co.  v. 
Murphey,  113  Ga.  614,  38  SE  970,  68 
LRA  720. 


72.  Savannah,  etc..  R.  Co.  ▼.  Aus- 
tin. 101  Ga.  629,  29  SE  11. 

73.  McElveen  v.  Southern  R.  Co.. 
109  Ga.  249,  34  SE  281,  77  AmSR 
371. 

74.  Comp.  Ii.   (1909)    I  614. 

76.  Chicago,  etc.,  R.  Co.  v.  Diggs, 
42  Okl.  188,  140  P  1160;  St.  Louis, 
etc.,  R.  Co.  v.  Close,  42  Okl.  106,  140 
P  1176;  Chicago,  etc.,  R.  Co.  v. 
Walker.  29  Okl.  856,  119  P  998;  Atch- 
ison, etc.,  R:  Co.  v.  Rutherford,  29 
Okl.  860,  120  P  266;  St.  Louie,  etc.,  R. 
Co.  v.  MoGtvney,  19  Okl.  361,  91  P 
693 

76.  St.    (1863)   i   511. 

77.  Missouri,  etc..  R.  Co.  v.  Foote, 
(Okl.)  149  P  223;  Chicago,  etc.,  R.  Co. 
v.  Diggs,  42  Okl.  188,  140  P  1160; 
St.  Louis,  etc.,  R.  Co.  v.  McGivney, 
19  Okl.  361.  91   P  693. 

[a]  The  purpose  of  the  statute  is 
to  put  the  shipper   in  possession   of 


the  information  which  Is  In  the  first 
carrier,  so  that  he  may  determine 
what  carrier  caused  the  injury  and 
obtain  satisfaction  without  being 
compelled  to  bring  a  multiplicity  of 
actions.  St.  Louis,  etc.,  R.  Co.  v. 
McGivney,  19  Okl.  861,  91  P  693. 

78.  Missouri,  etc.,  R.  Co.  v.  Foote. 
(Okl.)   149  P  223. 

79.  St.  Louis,  etc..  R.  Co.  v.  Mc- 
Givney, 19  Okl.  361,  91  P  693. 

80.  Missouri,  etc.,  R.  Co.  v.  Foote, 
(Okl.)  149  P  223;  Chicago,  etc..  R. 
Co.  v.  Diggs.  42  Okl.  183,  140  P  1160. 

81.  Farther  statutory  provisions 
and  their  construction  oee  Infra 
I  872. 

83.     Civ.  Code  (1902)   i  2176. 

83.  Miller  v.  South  Carolina  R. 
Co.,  33  S.  C.  859.  11  SB  1093,  9  LRA 
838. 

84.  Venning  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.   42.   58   SB  983. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  ana  note  nu: 
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writing  to  satisfy  the  requirements  of  the  statute.85 
The  initial  earner  may  discharge  itself  from  lia- 
bility by  producing  a  receipt  in  writing  for  the 
goods  from  a  steamship  company  to  whom  it  de- 
livered the  goods,8*  the  words  "connecting  road" 
being  held  to  include  "  connecting  -  steamship 
lines."81  Another  statute  provides  that,  "when 
under  contract  for  shipment  of  freight  or  express 
over  two  or  more  common  carriers,  the  responsibility 
of  each  or  any  of  them  shall  oease  upon  delivery  to 
the  connecting  line  'in  good  order,'  and  if  such 
freight  or  express  has  been  lost,  damaged  or#  de- 
stroyed, it  shall  be  the  duty  of  the  initial  deliver- 
ing or  terminal  road,  upon  notice  of  such  loss,  dam- 
age or  destruction  being  given  to  it  by  the  shippers, 
consignee,  or  their  assigns,  to  adjust  such  loss  or 
damage  with  the  owners  of  said  goods  within  forty 
days,  and  upon  failure  to  discharge  such  duty 
within  forty  days  after  such  notice,  or  to  trace 
such  freight  or  express  and  inform  the  said  party 
so  notifying  when,  where  and  by  which  carrier  the 
said  freight  or  express  was  lost,  damaged  or  de- 
stroyed, within  said  forty  days,  then  said  carrier 
shall  be  liable  for  all  such  loss,  damage  or  destruc- 
tion in  the  same  manner  and  to  the  same  extent  as 
if  such  loss,  damage  or  destruction  occurred  on  its 
lines:  Provided,  That  if  such  initial,  terminal  or 
delivering  road  can  prove  that,  by  the  exercise  of  due 
diligence,  it  has  been  unable  to  trace  the  line  upon 
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12S  AmSR  768.  12  LRANS  1217. 

86.  Joneavllle  Mfg.  Co.  v.  South- 
ern R.  CO.,  77  S.  C.  480,  E8  SE  422. 

86.  Chartrand  v.  Southern  R.  Co., 
IS  S.  C.  479,  67  SE  741;  Miller  v. 
South  Carolina  R.  Co.,  38  S.  C.  859, 
11  SB  1093.  9  LRA  833. 

87.  Miller  v.  South  Carolina  R. 
Co.,  33  S.  C.  3E9,  11   SE  1093,  9  LRA 

m. 

[a]  Statute  to  be  liberally  ooa- 
■ferwd. — "The  object  of  the  enact- 
ment being-  manifestly  to  provide  a 
proper  remedy  for  the  shipper  In 
what  is  catied  'through  transporta- 
tion,' by  making-  each  link — each 
carrier  In  the  line — liable  for  its  own 
negligence  or  conduct  causing  loss 
or  damage  to  the  .property;  the  act. 
to  promote  ttiis  intent,  should  be 
construed  liberally,  so  as  to  Include 
a  steamship  company  which  hap- 
pens to  be  one  of  the  common  car- 
riers in  a  through  line  of  transpor- 
tation agreed  upon  by  the  parties." 
Miller  v.  South  Carolina  R.  Co.,  33 
S.  C.  859,  S«5,  11  SE  1093,  9  LRA 
833  tquot  wtlh  appr  Chartrand  v. 
Southern  R.  Co.,  85 S.  C.  479,  482.  67 
SE  741]. 

88.  Civ.  Code   (1902)   J  1710. 

89.  Mayfield  v.  Southern  R.  Co., 
84  S.  C.  393,  66  SE  405-  Venning  v. 
Atlantic  Coast  Line  R.  Co.,  78  S.  C. 
42,  68  SE  983,  125  AmSR  768,  12  LRA 
NS  1217:  Cave  v.  Carolina  Midland  R. 
Co.,    63   S.  C.   496,   31   SE  359. 

"The  manifest  object  of  this  act 
was  to  give  a  shipper,  or  his  con- 
signee, a  right  or  action  only  in 
cases  where  the  goods  were  shipped 
under  a  particular  kind  of  contract, 
which  Is  specified  in  the  act,  viz.:'  a 
contract  for  the  shipment  of  freigpht 
over  two  or  more  connecting  lines  of 
common  carriers,  where,  under  the 
terms  of  the  contract,  the  responsi- 
bility of  each  carrier  ceases  upon 
delivery  of  the  freight  to  the  con- 
necting carrier  'in  good  order.' " 
Cave  v.  Carolina  Midland  R.  Co.,  53 
S.  C.  496,  499,  31  SE  359. 

SO.  Act  Febr.  23,  1903  (24  S.  C. 
St.  at  L.  p  81). 

•1.  Venning  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  42,  58  SE  983, 
125  AmSR  768,  12  LRANS  1217. 

90.  S.  C.  Civ.  Code   (1902)   11710. 

93.  Sutton  v.  Chicago,  etc.,  R.  Co., 
14  S.  D.  Ill,  84  NW  396. 

94.  U.  S. — Galveston,  etc..  R.  Co. 
v.  -Wallace,  223  U.  S.  481,  32  SCt  205, 
56  L,  ed.  516;  Louisville,  etc..  R.  Co. 

UOOJ.-34] 


v.  Scott,  219  U.  S.  209,  31  SOt  171,  56 
L.  ed.  183:  Atlantic  Coast  Line  R.  Co. 
v.  Riverside  Mills,  219  U.  S.  186.  81 
SCt  164,  55  L.  ed.  167.  31  LRANS  7; 
McOulre  v.  Great  Northern  R.  Co., 
153  Fed.  434;  Cincinnati,  etc..  R.  Co. 
v.  Fairbanks,  90  Fed.  467.  S3  CCA 
611;  Harding  v.  International  Nav. 
Co.,  12  Fed.  168. 

Ala.— McNeill  v.  Atlantic  Coast 
Line  R.  Co.,  161  Ala.  319,  49  S  797; 
Jones  v.  Cincinnati,  etc.,  R.  Co.,  89 
Ala.  376,  8  S  61. 

Ark. — Chicago,  etc.,  R.  Co.  v. 
Slaughter,  84  Ark.  423,  106  SW  208; 
Little  Rock,  etc.,  R.  Co.  v.  Odom.  63 
Ark.  326,  88  SW  339;  Taylor  v.  Little 
Rock,,  etc.,  R.  Co..  32  Ark.  393,  29 
AmR  1. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  Ga.  75,  61  SE  1111; 
Richmond,  etc.,  R.  Co.  v.  Shomo,  90 
Ga.  496,  16  SE  220;  Central  R..  etc., 
Co.  v.  Avnnt,  80  Ga.  196,  5  SE  78; 
Southern  R.  Co.  v.  Montag,  1  Ga.  A. 
649,  67  SE  932. 

111. — Illinois  Match  Co.  v.  Chicago, 
250  111.  896,  95  NE  492;  Coats  v.  Chi- 
cago, etc..  R.  Co.;  239  111.  154,  87 
NE  929;  East  St.  Louis  Connecting 
R.  Co.  v.  Wabash,  etc.,  R.  Co..  123  111. 
594,  IE  NE  45;  Merchants'  Dispatch, 
etc..  Co.  v.  Moore,  88  111.  136,  30  Am 
R  641;  Field  v.  Chicago,  etc.,  R.  Co.. 
71  111.  458;  Chicago,  etc.,  R.  Co.  v. 
Montfort,  60  111.  175;  Illinois  Cent. 
R.  Co.  v.  Frankenberg.  54  111.  88,  5 
AmR  92-  Michigan  Cent.  R.  Co.  v. 
Chicago  Electric  Vehicle  Co.,  124  111. 
A.  168;  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co.,  98  111.  A  311  raff  200  111. 
JS36.  66  NE  326,  93  AmSR  218];  Le- 
high Valley  Transp.  Co.  v.  Pills- 
bury-Washburn  Flour  Mills  Co.,  92 
111.  A.  628;  Chicago,  etc.,  R.  Co.  v. 
Smith,  81  111.  A.  3l>4;  Wabash  R.  Co. 
v.  Harris,  65  111.  A.  159:  Coles  v. 
Louisville,  etc.,  R  Co.,  41  111.  A.  607; 
Chicago,  etc.,  R.  Co.  v.  Church,  12 
111.  A.  17. 

Ind. — Pittsburg,  etc..  R.  Co.  v. 
Mitchell,  176  Ind.  196,  91  NE  735,  93 
NE  996. 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  188  Iowa  150.  115 
NW  919,  128  AmSR  180:  Hartley  v. 
St.  Louis,  etc.,  R.  Co.,  115  Iowa  612. 
89  NW  88;  Hewett  v.  Chicago,  etc., 
R.  Co.,  63  Iowa  611.  19  NW  790;  Mul- 
ligan v.  Illinois  Cent.  R.  Co.,  36  Iowa 
181.  14  AmR  514. 

Kan. — Berg  v.  Atchison,  etc.,  R. 
Co.,  80  Kan.  661,  2  P  639;  Hoffman  v. 


which  such  loss,  damage  or  destruction  occurred, 
it  shall  thereupon  be  excused  from  liability  under 
this  Section;"88  but  this  statute  has  no  applica- 
tion except  where  the  shipment  is  under  a  bill  of 
lading  providing  that  the  responsibility  of  each  car- 
rier ceases  on  delivery  to  connecting  carriers  in 
good  condition.89  A  later  statute80  provides  that 
every  claim  for  loss  or  damage  to  property  while 
in  the  possession  of  a  common  carrier  shall  be  ad- 
justed and  paid  within  a  designated  time.  This 
statute  does  not  impose  on  one  connecting  carrier 
liability  for  the  default  of  another,81  even  where 
such  carrier  does  not  obtain  and  give  information,  or 
uses  due  diligence  to  obtain  it  as  provided  by  law.83 

[f,  867]  (g)  South  Dakota.  The  common-law 
doctrine  is  expressly  affirmed  by  statute  in  this 
state,  which  provides  that,  if  a  common  carrier  ac- 
cepts freight  for  a  place  beyond  its  line,  unless  it 
stipulates  otherwise,  it  must  deliver  it  at  the  end 
of  its  line  to  some  other  competent  carrier,  and  that 
its  liability  shall  cease  on  making  such  delivery.93 

[$  868]  d.  Contracts  Limiting  Liability  to  Car- 
rier's Own  Line — (1)  Bight  to  Hake  Contract — 
(a)  In  Absence  of  Statute — aa.  Statement  of  Bale. 
In  the  absence  of  statute  providing  otherwise,  the 
initial  carrier  may  by  special  contract  limit  its  lia- 
bility to  loss  or  injury  occurring  on  its  own  line.84 
This  is  necessarily  so  because  the  obligation  of  the 
carrier  to  transport  goods  beyond  the  terminus  of 

Union  Pac.  R.  Co.,  8  Kan.  A.  379,  56 
P  331. 

Ky. — Brunk  v.  Ohio,  etc.,  R.  Co., 
127  Ky.  804,  106  SW  443,  32  KyL  174; 
Louisville,  etc..  R.  Co.  v.  Chestnut, 
115  Ky.  43,  72  SW  351,  24  KyL  1846: 
Pittsburg,  etc.,  R.  Co.  v.  Viers.  113 
Ky.  526,  68  SW  469,  24  KyL  356; 
Richmond,  etc.,  R.  Co.  v.  Richardson, 
43  SW  465,  19  KyL  1496;  Louisville, 
etc.,  R.  Co.  v.  Tarter,  39  SW  698,  19 
KyL  229;  Louisville,  etc.,  R.  Co.  v. 
Bourne,  15  KyL  445;  Louisville,  etc., 
R  Co.  v.  Cooper,  13  KyL  496. 

Mass. — Pendergast  v.  Adams  Ex- 
press Co.,  101  Mass.  120. 

Mich. — -Goehrend  v.  Pere  Marquette 
R.  Co.,  146  Mich.  497,  109  NW  849: 
Kibby  v.  Michigan  Cent.  R.  Co..  142 
Mich.  313.  106  NW  769;  Smith  v. 
American  Express  Co.,  108  Mich.  572, 
66  NW  479.;  McEacheran  v.  Michigan 
Cent.  R.  Co.,  101  Mich.  264,  59  NW 
612;  Black  v.  Ashley,  80  Mich.  90,  44 
NW  1120. 

Minn. — Ortt  v.  Minneapolis,  etc.,  R. 
Co.,  36  Minn.  396,  81  NW  519. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Fran- 
cis, 9  S  508. 

Mo.- — Miller  Grain,  etc.,  Co.  v. 
Union  Pac.  R.  Co.,  138  Mo.  658.  40 
SW  894;  Nines  v.  St  Louis,  etc.,  R. 
Co.,  107  Mo.  476,  18  SW  26;  Dlmmitt 
v.  Kansas  Ctty,  etc..  R  Co.,  103  Mo. 
433,  15  SW  761-  Snider -v.  Adams  Ex- 

Eress  Co.,  63  Mo.  376;  Read  v.  St. 
iOuIS,  etc.,  R.  Co.,  60  Mo.  199; 
Ketchum  v.  American  Merchants' 
Union  Express  Co.,  52  Mo.  390; 
Eckles  v.  Missouri  Pac.  R.  Co.,  112 
Mo.  A.  240,  87  SW  99;  Hill  v.  Mis- 
souri Pac.  R.  Co.,  46  Mo.  A.  517;  His- 
torical Pub.  Co.  v.  Adams  Express 
Co.,  44  Mo.  A.  421;  F.  A.  Drew  Glass 
Co.  v.  Ohio,  etc.,  R.  Co.,  44  Mo.  A.  416. 
Nebr. — Fremont,  etc.,  R.  Co.  v. 
New  Tork,  etc.,  R  Co.,  66  Nebr.  159, 
92  NW  131,  59  LRA  939. 

N.  T. — Ricketts  v.  Baltimore,  etc., 
R.  Co.,  59  N.  T.  637;  Reed  v.  U.  S. 
Express  Co.,  48  N.  V.  462,  8  AmR 
561;  Robinson  v.  New  Tork,  etc.,  SS. 
Co.,  63  App.  Div.  211,  71  NTS  424; 
Shift  v.  New  Tork  Cent.,  etc.,  R.  Co., 
16  Hun  278  [an*  81  N.  T.  638  mem]; 
Gibson  v,  American  Merchants' 
Union  Express  Co.,  1  Hun  387; 
American  Hay  Co.  v.  Bath,  etc.,  R. 
Co.,  85  NTS  341. 

N.  C. — Weinberg  v.  Albemarle,  etc., 
R.  Co.,  91  N.  C.  11:  Phlfer  v.  Caro- 
lina Cent.  R  Co.,  89  N.  C.  811,  46 
AmR  687. 

Digitized  by  VjOOQ  IC 


530     [10  C.J.I 


CARRIERS 


[§§  868-870 


its  own  line  is  purely  a  matter  of  contract  and  not 
of  legal  duty.  Contracts  of  this  character  are 
forbidden  neither  by  public  policy"  nor  by  consti- 
tutional or  statutory  provisions  which  prohibit  a 
carrier  from  limiting  its  common-law  liability,97 
since  at  common  law  the  initial  carrier  is  not  liable 
for  loss  or  injury  on  a  connecting  line.98  Such  a 
limitation  does  not  relieve  the  carrier  from  its  com- 
mon-law liability  safely  to  carry  and  deliver  to  the 
connecting  carrier.99 

[$  869]  bb.  Extent  and  Limits  of  Sole.  An 
initial  carrier,  which  in  its  bill  of  lading  stipulates 
that  it  shall  be  liable  only  for  loss  occurring  on  its 
own  line  is  not  liable  for  loss  occurring  on  a  con- 
necting line,  although  by  virtue  of  its  through  traffic 
arrangements  it  received  more  than  the  local  rates 
for  the  haul,  and  although  it  contracted  for  the 
through  rate,  and  provided  in  its  bill  of  lading  that 
the  connecting  lines  should  have  the  benefit  of  all 
exceptions  and  conditions  contained  therein.1 

Loss  or  injury  due  to  negligence.  The  fact  that 
loss  or  injury  occurring  on  a  connecting  line  was 
dne  to  its  negligence  does  not  affect  the  operation 
of  the  limitation.1  The  initial  carrier  is  responsible 
only  for  the  exercise  of  reasonable  care  and  dili- 
gence in  the  selection  of  proper  connecting  carriers.* 
Nevertheless  the  fact  that  the  contract  exempts 
the  carrier  from  liability  for  lpss  or  injury  through 
negligence  occurring  on  a  connecting  line  will  not 


exempt  the  carrier  from  liability  for  loss  occurring 
on  another  line  due  to  its  own  negligence  at  the  in- 
ception of  the  shipment.4 

Detention  of  goods.  A  carrier  is  not  liable  for 
the  detention  of  goods  on  a  connecting  line,  where 
a  special  contract  signed  by  the  shipper  relieves  it 
from  all  liability  in  respect  of  the  goods  after  they 
have  been  delivered  to  a  subsequent  carrier  for  fur- 
ther transportation.* 

Stipulation  failing  to  name  station.  The  fact 
that  the  stipulation  limiting  the  carrier's  liability 
to  fts  own  line  does  not  state  the  name  of  the  sta- 
tion where  the  liability  of  the  initial  line  is  to  end 
is  immaterial.* 

Partnership  or  leasing  agreement  between  car- 
riers. A  contract  limiting  the  liability  of  an  initial 
carrier  for  loss  or  injury  occurring  on  its  own  line 
is  of  no  effect,  where,  by  a  -partnership  agreement 
between  it  and  the  connecting  carrier  over  whose 
route  the  shipment  is  to  be  transported,  each  part- 
ner is  liable  in  solido  for  all  causes  of  actions 
against  the  partnership.7  Nor  is  such  a  contract 
by  the  initial  carrier  operative  in  its  behalf,  where 
it  has  leased  the  lines  of  a  connecting  carrier.* 

[4  870]  (b)  Under  Special  Legislation— aa.  The 
Garmack  Amendment.  Under  the  Carmack  amend- 
ment, if  interstate  shipments  are  received  for 
through  transportation  and  delivery  beyond  its  line 


Oh. — Cincinnati,  ate,  R.  Co.  v.  Pon- 
tluu,  19  Oh.  St.  221,  2  AmR  891: 
Chesapeake,  etc.,  R.  Co.  v.  Ward 
Lumber  Co.,  21  Oh.  CIr.  Ot.  N.  S.  337. 

Pa. — Royal  Gas  Stove  Co.  v.  Phil- 
adelphia, etc.,  R.  Co.,  20  Montg.  Co. 
128. 

s'.  C. — Whittle  v.  Southern  R.  Co., 
88  S.  C.  172.  70  SE  456;  McMeekin  v. 
Southern  R.  Co..  85  S.  r.  381.  67  SE 
745;  Venning  v.  Atlantic  Coast  Line 
R.  Co..  78  S.  C.  42,  58  SE  983.  125 
AmSR  768.  12  LRANS  1217;  Dunbar 
v.  Charleston,  etc.,  R.  Co..  62  S.  C. 
414,  40  SE  884;  Hill  v.  Georgia,  etc., 
R.  Co.,  43  S.  C.  461,  21  SE  337:  Dun- 
bar v.  Port  Royal,  etc.,  R.  Co.,  36 
S.  C.   110,  16   SE   357,   31   AmSR   860. 

Tenn. — Nashville,  etc..  R.  Co.  v. 
Stone,  112  Tenn.  348,  7»  SW  1031,  106 
AmSR  965:  Bird  v.  Southern  R.  Co., 
99  Tenn.  719.  42  SW  451,  63  AmSR 
866;  Texas,  etc.,  R.  Co.  V.  Rogers,  S 
SW  660;  East  Tennessee,  etc.,  R.  Co. 
v.  Brumley,  6  Lea  401. 

Tex. — Elder  v.  St.  Louis  South- 
western R.  Co.,  105  Tex.  628,  1S4  SW 
975;  Galveston,  etc,  R.  Co.  v.  Jones, 
104  Tex.  92.  134  SW  328:  McCarn  v. 
International,  etc..  R.  Co.,  84  Tex. 
852,  19  SW  547.  31  AmSR  51,  16  LRA 
19;  Texas,  etc.,  R.  Co.  v.  Adams,  78 
Tex.  372,  14  SW  666,  22  AmSR  66; 
Ft.  Worth,  etc.,  R.  Co.  v.  Williams, 
77  Tex.  121,  13  SW  637;  Hunter  v. 
Southern  Pac.  R.  Co..  76  Tex.  195,  13 
SW  190;  Gulf.  etc., R.  Co.'  v.  Baird, 
76  Tex.  256,  12  SW  630;  Harris  v. 
Howe.  74  Tex.  534.  12  SW  224,  15 
AmSR  862,  5  LRA  777;  San  Antonio, 
etc.,  R.  Co.  v.  Grady,  (Civ.  AJ  171 
SW  1019:  Gulf,  etc.,  R  Co.  v.  Cross- 
man,  11  Tex.  Civ.  A.  622,  33  SW  290; 
Texas,  etc.,  R.  Co.  v.  Hawkins,  (CIV. 
A.)  30  SW  1113;  Rogers  v.  Missouri, 
etc.,  R.  Co.,  (Civ.  A.)  28  SW  1024; 
New  York,  etc,  SS.  Co.  v.  Wright, 
(Civ.  A.)  26  SW  106;  Galveston,  etc.. 
R.  Co.  v.  Short,  (Civ.  A.)  26  SW  142; 
Texas,  etc.,  R.  Co.  v.  Smith,  (Civ.  A.) 
24  SW  665;  Gulf,  etc.,  R.  Co.  v. 
Clarke,  5  Tex.  Civ.  A.  547,  24  SW  355; 
Gulf,  etc.,  R.  Co.  v.  Tennant,  (Civ. 
A.)  22  SW  761;  International,  etc.. 
R.  Co.  v.  Thornton,  3  Tex.  Civ.  A. 
197.  22  SW  67;  Gulf.  etc..  R.  Co.  v. 
Thompson.   (Civ.  A.)   21  SW  186. 

Vt. — Brintnall  v.  Saratoga,  etc.,  R. 
Co.,  32  Vt.  666;  Farmers',  etc.,  Bank 
v.  Champlain  Transp.  Co.,  23  Vt.  186, 
66  AmD  68. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Reeves. 


97   Va.   284,   33   SE  606. 

Wis. — Tolman  v.  Abbot,  78  Wis. 
192.  47  NW  264;  Detroit,  etc..  R.  Co. 
v.  Farmers',  etc..  Bank,  20  Wis.  122. 

Eng.— rZuns  v.  South  Eastern  R. 
Co.,  L.  R.  4  Q.  B.  639;  Mahoney  v. 
Waterford,  etc.,  R.  Co.,  [1900]  2  Ir. 
R.  273:  Fowles  v.  Great  western  R. 
Co.,   7  Exch.   699. 

Can. — Northern  Pac.  R.  Co.  v. 
Grant,  24  Can.  S.  C.  546;  Grand 
Trunk  R.  Co.  v.  McMillan,  16  Can.  8. 
C.  543. 

Ont. — Laurie  v.  Canadian  Northern 
R.  Co.,  21  Ont.  L.  178;  Fraser  v. 
Grand  Trunk  R.  Co..  26  U.  C.  Q.  B. 
486;  La  Pointe  v.  Grand  Trunk  R. 
Co..  26  U.  C.  Q.  B.  479. 

Que. — Ram  v.  Boston,  etc..  R.  Co., 
41  Que.  Super.  68,  13  CanRCas  270; 
Nell  v.  American  Express  Co.,  20 
Que.  Super.  253. 

"There  is  a  general  concurrence  of 
opinion  In  the  proposition  that  the 
carrier  may  by  special  contract  ex- 
empt itself  from  liability  for  an  in- 
jury to  freight  resulting  after  it  has 
gone  into  the  hands  of  another  car- 
rier to  be  transported  to  its  destina- 
tion. The  ground  of  concurrence  is 
contract,  which  In  some  Jurisdictions 
it  is  held  Is  necessary  to  relieve  from 
liability  for  the  act  of  a  connecting 
carrier  over  whose  line  the  freight 
must  or  does  pass  to  its  destination; 
while  in  tfce  other  it  Is  held,  that  in 
the  absence  of  special  contract  no 
such  liability  rests  on  the  receiving 
carrier  for  injuries  occurring  after 
he  has  safely  passed  the  freight  to  a 
connecting  carrier."  McCarn  v.  In- 
ternational, etc,  R.  Co..  84  Tex.  862, 
354,  19  SW  547,  31  AmSR  51,  16  LRA 
39. 

[a]  A  railroad  company  cannot  be 
compelled  to  give  a  bill  of  lading 
making  it  responsible  beyond  Its  own 
tine.  Lotspeich  v.  Central  R.,  etc., 
Co.,  73  Ala.  306;  Coles  v.  Central  R., 
etc..  Co..  86  Ga.  251,  12  SE  749. 

tbl  Construction  of  term  "for- 
warding carrier."— In  a  bill  of  lad- 
ing stipulating  that  the  liability  of  a 
forwarding  carrier  for  loss  shall 
cease  on  delivery  to  the  connecting 
carrier,  and  that  of  a  delivering  car- 
rier on  delivery  at  the  station  of  de- 
livery, the  term  "forwarding  .car- 
rier" applies  to  all  carriers  who 
transport  goods  to  the  delivering 
carrier,  and  the  term  "delivering 
carrier"   applies   to   the  carrier   who 


actually  delivers  the  goods  at  their 
destination.  Brunk  v.  Ohio,  etc.  R 
Co..  127  Ky.  304,  106  SW  443,  32  Ky 
L  174. 

95.  Dodge  v.  Chicago,  etc.,  R.  Co.. 
Ill  Minn.  123,  126  NW  627.  See  also 
supra  955. 

98.  Elgin,  etc.,  R.  Co.  v.  Bates 
Mach.  Co..  98  111.  A.  311  Jaff  200  111. 
636,  66  NE  326.  93  AmSR  218]:  Le- 
high Valley  Transp.  Co.  v.  Pillsbury- 
Washburn  Flour  Mills  Co.,  93  111.  A 
628 

97.  The  City  of  Clarksvllle.  94 
Fed.  201;  Hartley  v.  St.  Louis,  etc, 
R.  Co.,   115  I6wa  612,  89   NW  88. 

98.  Hartley  v.  St.  Louis,  etc,  R 
Co..  116  Iowa  612.  89  NW  88. 

99.  Berg  v.  Atchison,  etc.,  R  Co.. 

30  Kan.  661,  2  P  639;  Pittsburg,  etc, 
R.  Co.  v.  Vlers,  113  Ky.  526.  68  SW 
469,  24  KyL  356;  Dodge  v.  Chicago, 
etc.,  R.  Co.,  Ill  Minn.  122,  126  NW 
627. 

1.  Hoffman  v.  Union  Pac  R.  Co.. 
8  Kan.  A.  379,  66  P  831. 

>.  American  Express  Co.  v.  Tltus- 
ville  Second  Nat.  Bank.  69  Pa.  314. 
8  AmR  268;  McCarn  v.  International, 
etc.,  R.  Co.,  84  Tex.  352,  19  SW  547. 

31  AmSR  61,  16  LRA  39  [dlsappr 
Gulf,  etc..  R.  Co.  v.  Vaughn.  4  Tex. 
A.  Civ.  Cas.  5  182,  16  SW  775]:  Mc- 
Millan v.  Grand  Trunk  R.  Co..  15 'Ont. 
A.  14  rapp  allowed  16  Can.  S.  C.  643]. 

3.  American  Express  Co.  v.  Tltus- 
vllle  Second  Nat  Bank,  69  Pa.  394. 
8  AmR  268. 

4.  Popham  v.  Barnard,  77  Mo.  A 
619;  Texas,  etc.,  R.  Co.  v.  McMlllen. 
(Tex.  Civ.  A.)  183  SW  773;  Galveston, 
etc.,  R.  Co.  v.  Herring,  (Tex.  Civ.  A.) 
24   SW  939. 

5.  Aldridge  v.  Great  Western  R 
Co.,  16  C.  B.  N.  S.  682.  109  ECL  58!. 
143  Reprint  913. 

6.  Mlnter  v.  Southern  Kansas  R 
Co..  56  Mo.  A.  282. 

7.  Gulf,  etc.,  R.  Co.  v.  Wilson.  7 
Tex.  Civ.  A.  128,  26  SW  181.  Com- 
pare Fremont,  etc.,  R.  Co.  v.  Net 
York.  etc..  R.  Co.,  66  Nebr.  159.  9! 
NW  131,  59  LRA  939  (holding  thit 
such  a  contract  is  not  avoided  by  the 
fact  that  the  carrier  has  entered  into 
a  Joint  contract  with  another  car- 
rier for  the  transportation  of  goods 
to  a  point  beyond  the  end  of  its  own 
line). 

8.  International,  etc.,  R  Co.  v. 
Anderson,  3  Tex.  Civ.  A.  8,  21  SW 
691. 


For  later  oases. 


i,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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by  the  carrier,  any  stipulation  for  exemption  from 
liability  for  loss  or  injury  due  to  the  default  of  its 
agents,  the  connecting  carriers,  is  void  and  inop- 
erative.9 Originally  the  amendment  had  no  appli- 
cation to  foreign  commerce  and  did  not  prohibit  a 
carrier  from  issuing  bills  of  lading  limiting  its  lia- 
bility to  its  own  line  in  case  of  a  foreign  shipment.10 
Bat  by  subsequent  amendment  its  operation  was 
extended  to  transportation  to  points  in  an  adjacent 
foreign  country.10* 

[f  871]  bb.  State  Legislation— (aa)  Missouri.11 
Notwithstanding  a  statute  providing  that,  when  a 
earner  issues  a  through  bill  of  lading  or  a  receipt 
for  transportation  of  goods  to'  destination  over  a 
connecting  line,  it  shall  be  liable  for  any  loss  caused 
by  the  negligence  of  the  connecting  line,  the  car- 
rier may  nevertheless  by  special  contract  restrict 
its  liability  for  loss  or  injury  caused  by  negligence 
of  its  own  line,12  but  a  special  contract  is  necessary 
for  this  purpose.11  When  freight  is  received  by  the 
carrier  for  shipment  to  a  destination  beyond  its 
own  terminus,  it  is  not  necessary  that  it  should  con- 


tract to  carry  to  the  point  of  destination  to  render 
it  liable  for  the  negligence  of  the  connecting  carrier, 
but  it  will  be  liable  unless  it  contracts  to  carry 
only  on  its  own  line.14  Receiving  freight  for  ship- 
ment to  a  point  beyond  its  own  line  is  prima  facie 
an  agreement  to  carry  to  that  point,  and  it  is  neces- 
sary, in  order  to  escape  liability,  that  it  should 
stipulate  that  it  is  only  to  carry  on  its  own  line.18 
This  statute,  however,  has  no  application  except  in 
case  of  loss  or  injury  due  to  negligence,16  and  no 
special  contract  is  necessary  to  exempt  the  initial 
carrier  from  loss  or  injury  on  a  connecting  line  not 
due  to  the  negligence  of  the  connecting  carrier.17 

[}  872]  (bb)  South  Carolina.18  A  statute19  de- 
fines connecting  lines,  and  provides  that  each  car- 
rier shall  be  agent  of  vthe  other  and  liable  on  the 
contract  of  shipment  to  the  consignee  for  safe  and 
speedy  transportation,  and  that  any  connecting  car- 
rier held  liable  for  injury  to  a  shipment  shall  have 
a  right  of  recovery  against  the  offending  carrier 
for  the  amount  of  any  loss,  damage,  or  injury 
which  it  has  been  compelled  to  pay,  with  costs  of 


».  U.  S. — Norfolk,  etc.,  R.  Co.  v. 
DIxle-Tobaeco  Co..  228  U.  S.  593,  S3 
SCt  609,  ET  L.  ed.  980  [aft"  111  Va. 
813,  69  SB  1106];  Kansas  City 
Southern  R.  Co.  v.  Carl.  127  U.  8. 
(39,  33  SCt  391,  57  L.  ed.  683;  Gal- 
veston, etc.,  Co.  v.  Wallace,  223  U.  S. 
481,  32  SCt  205,  56  L.  ed.  518;  Louis- 
ville, etc.,  R.  Co.  v.  Scott.  219  U.  S. 
209.  31  SCt  171,  33  L.  ed.  183;  At- 
lantic Coast  Line  R  Co.  v.  Riverside 
Kills,  219  U.  S.  186,  31  SCt  164,  55 
L.  ed.  167,  81  LRANS  7;  Smeltxer 
v.  St.  Louis,  etc.,  R.  Co.,  168  Fed. 
64». 

Ala. —  Central  of  Georgia  R.  Co.  r. 
81ms,  169  Ala.  296,  63  S  826. 

Ark. —  Southern  Express  Co.  v. 
Meyer,  94  Ark.  103,  126  SW  642;  8t. 
Louis  Southwestern  R.  Co.  v.  Gray- 
son,  89    Ark.   164,   115   SW  933. 

111. —  Lepman  v.  Wabash  R.  Co., 
185  111.  A.  583;  Gamble- Robinson 
Commn.  Co.  v.  Union  Pac.  R.  Co.,  180 
111.  A.  268  [alT  262  111.  400,  104  NE 
(66,    AnnCasl915B    89}. 

Ind. —  Pittsburgh,  etc..  R.  Co.  v. 
Knox,  177  Ind.  844,  98  NE  296;  Pitts- 
burg-, etc..  R.  Co.  v.  Mitchell,  175  Ind. 
196.  91   NE  735,  93  NE  996. 

Minn. —  Dodge  v.  Chicago,  etc.,  R. 
Co.,  Ill  Minn.  123.  126  NW  627. 

Miss. — Southern  Pac.  •  R.  Co.  v. 
Lyon.  64  8  784,  34  LRANS  237 
(overr  suggestion  of  error  99  Miss. 
186.  64  S  728,  84  LRANS  234,  Ann 
Cael9I3D    800]. 

Mo. —  Holland  v.  Chicago,  etc.,  R. 
Co..   139   Mo.  A.  702,  123  SW  987. 

N.  T. — DeWinter  v.  Texas  Cent.  R. 
Co.,  150  App.  Dlv.  812,  136  NYS  898: 
Howatt  v.  Barrett,  78  Misc.  166.  187 
NFS  915;  Shidlovsky  v.  Mallory 
SS.  Co.,  SO  Misc.  67,  111  NTS  778. 

Okl. —  Missouri,  etc,  R.  Co.  v. 
French.  162  P  591. 

R.  I. —  Glenlyon  Dye  Works  v.  In- 
terstate Express  Co.,  36  R.  I.  568, 
91  A  6. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Brackett- 
Flelder  Mill,  etc,  Co.,  (Civ.  A.)  162 
SW  1191;  Pecos,  etc.,  R.  Co.  v. 
Meyer.  (Civ.  AO  155  SW  309;  Pecos, 
etc.,  R.  Co.  v.  Cox,  (Civ.  A.)  150  SW 
265;  Pecos,  etc.,  R.  Co.  v.  Crews, 
(Civ.  AJ  139  SW  1049;  Southern  Pac. 
Co.  v.  Wetherford  Cotton  Mills,  (Civ. 
A.)  134  SW  778;  Carlton  Produce  Co. 
v.  Velasco,  (Civ.  A.)  131  SW  1187; 
Southern  Pac.  Co.  v.  Meadors,  61  Tex. 
Civ.  A.  95,  129  SW  170;  St.  Louis, 
etc.,  R.  Oo.  v.  Roft  Oil.  etc.,  Co.,  61 
Tex.  Civ.  A.  190.  128'  SW  1194;  Mis- 
souri, etc,  R.  Co.  v.  Harrlman,  (Civ. 
A.)  128  SW  932;  Galveston,  etc.,  R. 
Co.  v.  Wallace,  (Civ.  A.)  117  SW 
169;  International,  etc.,  R.  Co.  v. 
Wilbourne,  (Civ.  A.)  116  SW  111; 
Galveston,  etc,  R.  Co.  v.  F.  A.  Piper 
Co..  62  Tex.  Civ.  A.  669.  115  SW  107. 
Va. — Old  Dominion  SS.  Co.  v. 
Flanary.  Ill  Va.  816,  69  SE  1107. 
See  also  supra  (I  228,  869,  860. 
"Reduced  to  the  final  result.  Con- 


gress has  said  that  a  receiving  car- 
rier, in  spite  of  any  stipulation  to 
the  contrary,  shall  be  deemed,  when 
it  receives  property  in  one  state  to 
be.  transported  to  another,  involving 
the  use  of  a  connecting  carrier  for 
some  part  of  the  way,  to  have 
adopted  such  other  carrier  as  its 
agent  and  to  Incur  a  carrier's  lia- 
bility throughout  the  entire  route, 
without  right  to  reimbursement  for 
the  loss  not  due  to  his  own  negli- 
gence." Atlantic  Coast  Line  R.  Co. 
v.  Riverside  Mills,  219  U.  S.  186,  31 
SCt  164,  55  L  ed.   167,  31  LRANS   7. 

10.  Ham]  en  v.  Illinois  Cent.  R. 
Co.,  212  Fed.  324.  See  also  supra 
I    860. 

10%.     See  supra  |  860. 

11.  XJabUlty  la  absence  of  ex- 
press contract  ii-w-y  liability  to 
carrier's  owa  line  see  supra  i  842. 

18.  Crockett  v.  St.  Louis,  etc.,  R. 
Co.,  (Mo.  A.)  126  SW  242;  Simons 
Hardware  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  140  Mo.  A.  ISO,  120  SW  663; 
Blackmer,  etc.  Pipe  Co.  v.  Mobile, 
etc.,  R.  Co.,  137  Mo.  A.  479.  119  SW 
1;  Marshall  Medicine  Co.  v.  Chicago, 
etc.,  R.  Co.,  126  Mo.  A.  466,  104  SW 
478;  State  Nat.  Bank  v.  Chicago  Great 
Western   R  Co.,  72  Mo.  A.  88. 

[a]  Purpose  of  statute  to  sera- 
late  form  of  contract/— "  Mr.  Justice 
White  of  the  Supreme  Court  of  the 
United  States  In  Missouri,  etc,  R. 
v.  McCann,  174  U.  S.  580,  19  SCt  756, 
43  L.  ed.  1093.  in  expounding  the 
effect  of  the  decisions  of  the  Supreme 
Court  of  this  State:  'An  examina- 
tion however,  of  the  opinion  of  the 
Supreme  Court  of  Missouri  demon- 
strates that  it  is  not  Justly  suscep- 
tible of  the  construction  thus  placed 
upon  it.  Analysing  the  opinion  of 
the  court,  it  results  that  the  court 
decided  that  whilst  the  statute  left 
a  railway  company  ample  power  to 
restrict  its  liability  by  contract,  both 
as  to  carriage  and  as  to  liability  for 
negligence,  to  Its  own  line,  the  pur- 
pose embodied  in  the  statute  was  to 
regulate  the  form  In  which  the  con- 
tract should  be  expressed,  so  as  to 
require  the  carrier  to  embody  the 
limitation  directly  and  in  unambigu- 
ous terms  in  the  portion  of  the  agree- 
ment reciting  the  contract  to  trans- 
port, and  not  to  import  or  Imply 
such  limitation  by  way  of  exception 
or  statements  of  conditions  and 
qualifications,  requiring  on  the  part 
of  the  shipper  a  critical  comparison 
of  clauses  of  the  contract  In  order  to 
reach  a  proper  understanding  of  Its 
meaning.  That  is  to  say,  that  the 
restraint  imposed  by  the  statute  was 
not  a  curtailment  of  the  power  to 
limit  liability  to  the  line  of  the  car- 
rier accepting  the  freight,  but  a 
regulation  of  the  form  In  which  the 
contract  having  that  object  In  view 
should  be  drawn.'  "  Simmons  Hard- 
ware Co.   v.   St.    Louis,  etc.,   R.   Co., 


140  Mo.  A.   130.  139,  120  SW  663. 

13.  Western  Sash,  etc.  Co.  v. 
Chicago,. etc.,  R.  Co.,  177  Mo.  641,  76 
SW  998;  Marshall  v.  Kansas  City, 
etc.,  R.  Co.,  176  Mo.  480,  76  SW  638, 
98  AmSR  608;  McCann  v.  Eddy,  138 
Mo.  69,  38  SW  71,  36  LRA  110;  Nines 
v.  St.  Louis,  etc.,  R.  Co.,  107  Mo.  475, 
18  SW  26:  Dlmmitt  v.  Kansas  City, 
etc.,  R.  Co.,  103  Mo.  438,  16  SW 
761;  Steckdaub  v.  Missouri,  etc., 
R.  Co.,  (Mo.  A.)  138  SW  904: 
Miller  v.  Missouri,  etc,  R.  Co.,  167 
Mo.  A.  688,  138  SW  902;  Crockett  v. 
St.  Louis,  etc.,  R.  Co.,  147  Mo.  A. 
347,  126  SW  242;  Marshall  Medicine 
Co.  v.  Chicago,  etc.,  R.  Co.,  126  Mo. 
A.   456,   104   SW   478. 

JaJ  What  la  ooatraot  limiting  11a- 
bUltT  to  earner's  Une. — (1)  Where 
the  bill  of  lading  issued  by  the  Ini- 
tial carrier  provided  that  It  should 
transport  the  freight  only  to  the  end 
of  its  own  line  for  delivery  there  to 
the  connecting  carrier  for  transpor- 
tation to  destination  as  the  agent  of 
the  shipper,  and  not  of  the  initial 
carrier,  and  that  the  latter  should  be 
liable  only  for  loss  occurring  on  its 
own  line  while  the  freight  was  in 
its  actual  custody,  the  initial  carrier's 
contract  was  not  for  through  ship- 
ment, so  that  It  was  liable  only  for 
negligent  losses  occurring  on  Its  own 
line.  Crocketfc  v.  St.  Louis,  etc.,  R. 
Co.,  147  Mo.  A.  847.  126  SW  248; 
Nenno  v.  Chicago,  etc.,  R.  Co.,  106 
Mo.  A.  640,  80  SW  24.  (2)  So  where 
a  receipt  by  an  initial  carrier  of 
freight  recited  that  the  goods  were 
received  in  good  order  for  the  con- 
signee, subject  to  bill  of  lading,  and 
provided  that  the  property  received 
on  the  dray  ticket  was  subject  to  the 
conditions  of  the  bill  of  lading,  and 
the  bill  of  lading  contracted  for  the 
carriage  of  the  freight  to  the  con- 
signee or  to  a  connecting  carrier, 
and  limited  liability  for  loss  to  that 
occurring  on  Its  own  line.  It  was  held 
that  the  receipt  and  bill  of  lading  did 
not  establish  a  contract  for  through 
carriage,  and  the  Initial  carrier  was 
liable  only  for  loss  on  Its  own  line. 
Simmons  Hardware  Co.  v.  St.  Louis 
etc.,  R.  Co.,  140  Mo.  A.  ISO,  120  SW  663. 

14W  Western  Sash,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  641.  76 
SW  998;  Popham  v.  Barnard,  77  Mo. 
A.  619;  Marshall  v.  Kansas  City,  etc., 
R.  Co.,  74   Mo.  A.  81. 

15.  Western  Sash,  etc.,  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  641,  76 
SW  998;  and  cases  supra  note  18. 

16.  Scott  County  Milling  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  127  Mo.  A.  80, 
104   SW   924. 

17.  Scott  County  Milling  Co.  v. 
St.  Louis,  etc.,  R.  Co.,  127  Mo.  A.  80, 
104   SW  924. 

18.  Other  statutory  provisions  and 
their  cons  traction  see  supra  S  866. 

19.  Acts  (1908)  p  1;  Civ.  Code 
(1912). i  2674. 
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suit.  This  statute  is  not  unconstitutional  as  a 
deprivation  of  property  without  due  process  of  law, 
in  that  it  provides  no  adequate  compensation  for 
loss  of  time  in  defending  suits  nor  any  attorney's 
fees,  since  adequate  compensation  does  not  include 
attorney's  fees;20  and  there  can  be  no  valid  con- 
sideration to  sustain  a  provision  in  a  contract  of 
shipment  limiting  the  carrier's  liability  for  loss  or 
injury  to  goods  shipped  to  its  own  line.21 

[$  873]  (cc)  Texas.  A  statute  provides  that  all 
carriers  over  whose  lines  any  freight  received  by 
either  of  such  carriers  for  through  shipment,  on  a 
contract  for  through  carriage,  recognized,  acqui- 
esced in,  or  acted  on  by  such  carriers,  shall,  with 
respect  to  the  undertaking,  be  considered  connect- 
ing lines  and  be  deemed  to  be  the  agents  of  each 
other,  and  the  contract  shall  be  deemed  to  be  the 
contract  of  each  of  the  carriers;  and  that  for  any 
loss  or  injury  sustained  in  such  through  transpor- 
tation over  the  connecting  lines,  or  over  either  of 
them,  either  of  such  carriers,  which  the  person  sus- 
taining damages  may  first  elect  to  sue,  shall  be  held 
liable  to  such  person.22  These  provisions  do  not 
prevent .  either  an  initial  or  a  connecting  carrier 
from  limiting  its  liability  to  its  own  line,28  although 
some  decisions  are  to  the  contrary.24  Another  stat- 
ute25 provides  that,  wherever  any  freight  has  been 
transported  over  two  or  more  railroads  operating 
and  having  an  agent  within  the  state,  suit  for  dam- 

90.  Glenn  v.  Atlantic  Coast  Line 
R.  Co.,  96  S.  C.  367,  80  SE  898. 

91.  Glenn  v.  Atlantic  Coast  Line 
R.  Co.,  96  S.  C.  357,   80  SB  898. 

934  Sayles  Annot.  St.  S3  331a. 
331b. 

33.  Galveston,  etc.,  R.  Co.  v. 
Jones,  104  Tex.  92,  184  SW  828  [rev 
<Clv.  A.)  123  SW  787];  Texas,  etc, 
R.  Co.  v.  Richmond,  94  Tex.  671,  63 
SW  619;  Kansas  City,  etc.,  R.  Co.  v. 
Adams,  (Tex.  Civ.  A)  182  SW  366; 
San  Antonio,  etc.,  R.  Co.  v.  Chittim, 
(Tex.  Civ.  A.)  186  SW  747;  St.  Louis 
Southwestern  R.  Co.  v.  Paton,  66  Tex. 
Civ.  A.  69,  118  SW  798;  International, 
etc.,  R.  Co.  v.  Welbourne,  (Tex.  Civ. 
A.)  113  SW  780;  Gulf,  etc.,  R.  Co.  v. 
Kimble,  49  Tex.  Civ.  A.  622,  109  SW 
234;  Texas,  etc.,  R.  Co.  v.  Gray,  46 
Tex.  Civ.  A.  208,  99  SW  1126;  St. 
Louis,  etc.,  R.  Co.  v.  Stokes,  44  Tex. 
Civ.  A.  220,  99  SW  120;  Houston,  etc., 
R.  Co.  v.  Smith,  44  Ttex.  Civ.  A.  299, 
97  SW  836;  Houston,  etc..  R.  Co.  v. 
Mayes,  44  Tex.  Civ.  A.  31,  97  SW  318; 
Cane  Hill  Cold  Storage,  etc.,  Co.  v. 
San  Antonio,  etc.,  R  Co.,  (Tex.  Civ. 
A.)  96  SW  751;  International,  etc.,  R. 
Co.  v.  Heittner.  42  Tex.  Civ.  A.  617, 
94  SW  189;  Gulf,  etc.,  R.  Co.  v.  Mc- 
Campbell,  (Tex.  Civ.  A.)  86  SW 
1168;  Gulf,  etc.,  R.  Co.  v.  Dunman, 
33  Tex.  Civ.  A.  287,  76  SW  688;  Inter- 
national, etc.,  R.  Co.  v.  Young,  (Tex. 
Civ.  A.)  72  SW  68;  Goldstein  v. 
Sherman,  etc.,  R.  Co.,  26  Tex.  Civ.  A. 
365,  61  SW  336;  Ft.  Worth,  etc.,  R. 
Co.  v.  Wright,  24  Tex.  Civ.  A.  291,  58 
SW  846:  Gulf,  etc.,  R.  Co.  v.  Short, 
(Tex.   Civ.   A.)    61    SW   261. 

34.  Texas,  etc.,  R.  Co.  v.  Town- 
send,  (Tex.  Civ.  AJ  106  SW  760; 
Gulf,  etc.,  R.  Co.  v.  Terry,  (Tex.  Civ. 
A.)  89  SW  792. 

35.  A  statute  entitled,  "An  act  to 
prescribe  the  parties  to  and  venue  of 
suits  against  railroad  corporations 
.  .  .  over  whose  .  .  .  lines,  or  parts 
thereof,  any  freight  .  .  .  has  been 
carried."     Acts  (1899)  p  214  c  126. 

36.  Missouri,  etc.,  R.  Co.  v.  El- 
liott, 99  Tex.  286,  89  SW  '87. 

[a]  "The  main  purpose  of  the 
legislature  In  enacting  that  law  was 
to  fix  the  venue  of  suits  against  rail- 
road companies  which  were  engaged 
In  operating  any  part  of  their  roads 
in  the  state,  and  had  agents  in  the 
state,  and  also  to  authorise  the  ship- 
per   to    join    in    one    action    all    rail- 


age arising  out  of  such  transportation  may  be 
brought  against  one  or  all  of  such  railroad  corpora- 
tions in  any  county  in  which  either  of  the  roads 
extends  or  is  operated,  provided  that,  if  damages 
are  recovered  against  one  or  more  carriers,  not 
partners,  in  the  shipment,  they  shall  be  appor- 
tioned; and  in  construing  this  statute  it  was  held 
that  it  did  not  affect  the  validity  of  a  contract 
limiting  a  carrier's  liability  to  its  own  lines,  nor 
the  rights  of  the  parties  thereunder.2* 

[$  874]  (dd)  Virginia.  In  Virginia  the  provi- 
sions of  the  Missouri  statute  heretofore  set  out"' 
have  been  enacted,22  and  presumably  the  construc- 
tion placed  on  the 'statute  by  the  Missouri  courts 
is  incorporated  in  the  statute  law  of  Virginia.2* 

[}  875]  (2)  How  Limitation  of  Liability 
Effected.  Where  such  contracts  are  not  invalid,30 
the  general  rules  governing  the  requisites  and  suffi- 
ciency of  contracts  limiting  the  carrier's  common- 
law  liability  heretofore  considered31  are  doubtless 
applicable  to  contracts  limiting  the  carrier's  lia- 
bility for  loss  or  negligence  to  its  own  line.  Thus 
if  a  bill  of  lading  limiting  the  liability  of  the  initial 
carrier  for  loss  or  injury  occurring  on  its  own  line 
is  accepted  by  the  shipper  when  the  goods  are  de- 
livered for  transportation,  the  limitation  will  be 
binding  and  effective,  although  the  shipper  did  not 
read  it  and  did  not  know  that  the  limiting  clause 
was  in  the  bill  of  lading.*2    But  a  provision  in  fine 


roads  which  had  participated  in  the 
transportation  of  the  freight, 
whether  as  partners,  joint  contract- 
ors, or  under  a  contract  or  separate 
contracts,  limiting  the  liability  of 
each  to  Its  own  line.  It  is  apparent 
from  the  language  of  the  act  that  It 
was  not  intended  in  any  way  to  af- 
fect the  rights  of  the  parties  under 
the  contract  made  between  them,  but, 
in  one  action,  to  enforce  such  con- 
tract according  to  Its  terms  against 
all  of  the  participants  In  the  trans- 
portation of  the  freight."  Missouri, 
etc.,  R.  Co.  v.  Elliott,  98  Tex.  286, 
289,  89  SW  767. 

87.     See  supra  j  871. 

38.     Code   (1904)    i   1294c   (24). 

[a]  Construction  of  a  ■t—ii— 
statute  since  repealed  by  the  above 
statute  see  Norfolk,  etc.,  R.  Co.  v. 
Wilkinson,  106  Va.  775.  66  SE  808. 

SB.  Chesapeake,  etc.,  R  Co.  v. 
Pew,  109  Va.  288,  64  SE  35. 

30.  See  supra  |{   870-874. 

31.  See  supra  I  177  et  seq. 
[a]     Contracts    held    vumelent    to 

limit  liability. — (1)  A  bill  of  lading 
for  goods  to  be  carried  over  several 
connecting  lines,  by  which  the  initial 
carrier  undertakes,  for  itself  and  the 
connecting  carriers  named,  "severally 
and  not  jointly,"  that  each  carrier  on 
the  line  shall  safely  carry  and  de- 
liver the  goods  received  to  the  next 
succeeding  carrier,  until  they  reach 
their  destination,  expressly  stipulat- 
ing that  the  liability  of  each  as  to 
the  goods  destined  beyond  its  own 
line  shall  terminate  on  their  delivery 
to  the  next  succeeding  carrier,  and 
that,  in  case  of  loss  or  damage  to 
the  goods,  the  carrier  In  whose  ac- 
tual custody  they  are  at  the  time  of 
such  loss  or  damage  shall  alone  be 
responsible  therefor,  although  it 
names  a  through  rate,  constitutes  a 
several  contract  between  the  owner 
of  the  goods  and  each  carrier  accept- 
ing them  thereunder  in  the  course  of 
shipment  and  renders  any  carrier  in 
whose  custody  they  are  at  the  time 
of  loss  or  damage  liable  directly  to 
such  owner  therefor,  as  a-  carrier, 
and  not  merely  for  negligence  as 
agent  of  the  initial  carrier.  Cincin- 
nati, etc.,  R.  Co.  v.  Fairbanks,  90 
Fed.  467,  33  CCA  611.  (2)  A  paper 
given  by  common  carriers  to  the  per- 
son sending  a  package  acknowledged 
the  receipt  of  the  package  addressed 


to  a  place  beyond  their  route  and  de- 
clared that  It  was  received  on  the 
special  agreement  that  they  should 
forward  it  only  to  their  agent  near- 
est or  most  convenient  to  destina- 
tion, and  should  then  deliver  it  to 
other  parties  to  complete  the  trans- 
portation, such  delivery  to  terminate 
all  liability  of  said  carriers  for  the 
package.  It  was  held  that  they  were 
not  liable  for  a  loss  occurring  beyond 
their  route.  Pendergast  v.  Adams 
Express  Co.,  101  Mass.  120.  (1)  The 
limitation  may  be  effected  by  a  pro- 
vision in  the  bill  of  lading  agreeing 
to  carry  to  destination,  if  on  its  own 
route,  otherwise,  to  deliver  to  an- 
other carrier  on  the  route  to  eaid 
destination.  Chesapeake,  etc,  R.  Co. 
v.  Ward  Lumber  Co.,  21  Oh.  Cir.  Ct. 
N.  S.  337:  American  Roofing  Co.  v. 
Memphis  Packet  Co.,  8  OhS&CP  490, 
5  OhNP  146.  (4)  Under  a  bill  of 
lading  by  which  the  initial  carrier 
agreed  to  transport  only  over  its 
own  line  and  to  act  as  agent  as  to 
the  balance  of  the  route,  and  not  to 
be  liable  for  loss  or  injury  not  oc- 
curring on  its  own  road,  nor  after 
property  had  been  delivered  to  the 
next  carrier,  except  as  liability 
might  be  Imposed  by  law,  together 
with  a  property  release,  reciting 
that.  In  consideration  of  defendant 
having  received  the  property  for 
transportation  to  Winnipeg,  the 
shipper  released  defendant  and  all 
other  transportation  companies  from 
liability  from  breakage,  shrinkage, 
etc.,  except  such  as  might  occur 
from  negligence,  the  liability  of  the 
Initial  carrier  was  limited  to  Its  own 
line.  Best  v.  Great  Northern  R.  Co.. 
159  Wis.  429,  150  NW  484. 

33.  Jones  v.  Cincinnati,  etc.,  R 
Co.,  89  Ala.  376,  8  S  61;  Louisville, 
etc.,  R.  Co.  v.  Meyer,  78  Ala.  597. 
And  Bee  supra  i  182. 

[a]  In  Illinois,  as  Is  elsewhere 
shown  (see  supra  15  181,  184)  a  more 
stringent  rule  obtains.  Where  the 
limitation  appears  only  In  the  bill  of 
lading  or  receipt  given  to  the  ship- 
per, however  clearly  expressed,  the 
mere  fact  of  its  acceptance  -without 
objection  by  the  shipper  Is  not  con- 
clusive of  his  assent  to  It.  To  bind 
him  it  must  be  shown  that  he  ac- 
cepted it  with  a  full  understanding 
on  his  part  of  the  limitation,  and 
that  he  intentionally  assented   to   It. 


For  later  oases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  ana  note  number. 
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print,  limiting  the  carrier's  liability  to  its  own 
line,  which  is  somewhat  obscured  by  the  use  of 
stamps,  cannot,  it  is  held,  be  regarded  as  a  contract 
and  is  ineffective  to  limit  the  carrier's  liability  to 
its  own  line.1*  By  accepting  the  bill  of  lading,  the 
shipper,  in  the  absence  of  fraud  or  mistake,  will  be 
conclusively  presumed  to  know  its  terms  and  will 
not  be  permitted  to  plead  ignorance  of  its  con- 
tents.94 However,  any  attempted  limitation  of  lia- 
bility contained  in  a  bill  of  lading  or  a  shipping 
receipt  delivered  to  the  carrier  after  acceptance  of 
the  goods  for  transportation  is  inoperative,"  as 
sneh  special  contract,  to  be  effective,  must  be  made 
contemporaneously  with  the  delivery  of  the  goods  ;M 
vet  it  has  been  held  that,  where,  at  the  time  of  a 
parol  contract  between  a  shipper  of  live  stock—and 
the  carrier,  the  shipper  expected  to  sign  a  written 
contract,  and  he  subsequently  did  so,  he  was  not  in 
a  position  to  avoid  the  force  of  provisions  in  the 
written  contract  limiting  the  liability  of  the  car- 
rier to  damages  occurring  on  its  own  line.$T 

[$  876]  (S)  Consideration  for  Contract  Limiting 
Liability.  No  consideration  need  be  shown  to  sup- 
port an  agreement  for  a  limitation  of  the  character 
under  consideration,  for  the  reason  that  the  car- 
rier is  under  no  obligation  to  assume  liability  for 
loss  or  injury  on  the  line  of  a  connecting  carrier.™ 
If  a  consideration  was  necessary,  the  shipment  itself 
would  suffice.**  £)o  also  the  increased  facilities  and 
lessened  expense  received  by  the  shipper  in  the 
transmission  of  his  goods  to  a  distant  destination 
requiring  several  lines  to  be  traversed  by  means  of 
such  an  arrangement  among  the  carriers,40  or  a  re- 
duced rate  of  transportation,41  would  be  a  suffi- 
cient consideration. 


[J  877]  (4)  Waiver  of  Limitation.  One  con- 
necting carrier  has  no  power  to  waive  a  stipulation 
limiting  liability  for  loss  or  injury  to  the  line  on 
which  it  occurred  so  as  to  affect  another  connect- 
ing carrier;41  nor  has  the  station  agent  of  a  con- 
necting line  authority  to  waive  such  stipulation.4* 
•  [$  878]  e.  Sight  of  Carrier  to  Hake  Through 
Contract  of  Carriage  and  Also  to  Limit  Liability  to 
Its  Own  Line.  Even  where  contracts  limiting  a  car- 
rier's liability  are  not  prohibited  by  statute,  there 
is  some  conflict  of  authority  as  to  whether  a  carrier 
can  make  a  through  contract  of  transportation  and 
also  limit  its  liability  to  loss  or  injury  on  its  own 
line.48 

View  that  contract  permissible.  In  some  juris- 
dictions the  rule  is  laid  down,  apparently  without 
qualification,  that  an  initial,  carrier  may  make  a 
contract  of  through  carriage  to  destination  over 
connecting  lines  and  at  the  same  time  limit  its  lia- 
bility for  loss  or  injury  to  such  loss  or  injury  as 
occurs  on  its  own  line,  but,  in  the  absence  of  any 
stipulation  to  the  contrary,  the  carrier  making  a 
contract  of  through  carriage  is  responsible  for  loss 
or  injury  occurring  on  connecting  lines.4' 

The  contrary  view.  On  the  other  hand,  it  has 
been  held  in  a  number  of  jurisdictions  where  the 
question  seems  to  be  unaffected  by  statute  that, 
where  a  carrier  contracts  to  carry  goods  to  their 
destination  over  a  connecting  line,  a  clause  in  the 
contract  of  shipment  which  limits  its  liability  to 
loss7  or  injury  occurring  on  its  own  line  is  invalid 
and  inoperative  as  to  loss  or  injury  occurring  on 
the  connecting  line,  where  the  loss  or  injury  is 
due  to  the  negligence  of  the  agents  or  servants  of 
the  connecting  carrier.48    Under  a  statute  providing 


Wabash   R.  Co.  v.  Harris,  56  111.  A. 
159. 

88.  Allen  v.  Canadian  Pac.  R.  Co., 
42  Wash.  64,  84  P  620,  7-AnnCaa 
468  (where '  the  court  said:  "Even 
conceding-,  without  deciding,  that 
these  conditions  are  reasonable  and 
could  be  enforced  if  agreed  to,  they 
are  In  very  fine  type,  almost  impos- 
sible for  anyone  not  accustomed  to 
tbem  to  read,  and  frequently,  as  in 
this  case,  made  more  Illegible  by  the 
use  of  stamps  which  cover  large 
parts  of  the  printed  matter;  and 
without  deciding  whether  or  not  the 
shipper,  having  made  the  other  con- 
necting shippers  his  agents  in  hand- 
ling the  goods  which  he  started, 
would  be  bound  by  the  action  of  such 
agents,  and  could  not,  therefore, 
escape  the  common  law  liability 
which  attaches  to  carriers;  we  think 
that  this  and  similar  expressions  or 
announcements  in  bills  of  lading  and 
receipts,  etc.,  can  In  no  wise  be  said 
to  be  contracts  which  bind  parties 
to  business  transactions").  See  also 
Patterson  v.  Kansas  City,  etc.,  R. 
Co..  56  Mo.  A.  657  (holding  that, 
where  every  portion  of  the  bill  of 
lading  Is  clearly  legible,  a  shipper 
cannot  evade  a  stipulation  limiting 
the  liability  of  a  carrier  to  injuries 
or  losses  occurring  on  its  own  line 
merely  by  showing  that  the  stipula- 
tion was  printed  In  small  type  on 
the  back  of  the  bill,  and  that  a  por- 
tion of  the  back  of  the  bill  was 
stamped  over  with  the  word  "orig- 
inal"). 

34.  Mulligan  v.  Illinois  Cent.  R. 
Co..  38  Iowa  181,  14  AmR  614. 

35.  Northern  Pac.  R.  Co.  v.  Amer- 
can  Trading  Co.,  196  U.  S.  439,  25 
SCt  84,  49  L.  ed.  269;  Louisville,  etc., 
R.  Co.  v.    Meyer,  78  Ala.   597. 

38.  Southern  R.  Co.  v.  Levy,  144 
Ala.  614.  39  S  96. 

37.  Chicago,  etc.,  R.  Co.  v.  Halsell, 
36  Tex.  Civ.  A.  622,  81  SW  1243. 

38.  Banco  v.  Wabash  Western  R. 
Co..   56   Mo.  A.   476. 

39).  McNeill  v.  Atlantic  Coast  Line 
R  Co..  161  Ala.  819.  49  S  797. 


40.  Phtfer  v.  Carolina  Cent.  R. 
Co.,  89  N.  C.  211,  45  AmR  687. 

41.  Western  R.  Co.  v.  Harwell,  97 
Ala.  341,  11  S  781. 

48.  Gulf,  etc.,  R  Co.  v.  Williams, 
4  Tex.  Civ.  A.  294,  23  SW  626. 

43.  Gulf,  etc..  R.  Co.  v.  Clarke,  6 
Tex.  Civ.  A.  547,  24  SW  865. 

44.  See  supra  ||  870-874. 

45.  See  infra  notes  46-49. 

46.  Hartley  v.  St.  Louis,  etc.,  R 
Co.,  115  Iowa  612,  89  NW  88  (crit- 
icising cases  Infra  note  48,  and 
holding  that  Code  f  2074,  providing 
that  no  contract  shall  exempt  a  rail- 
way corporation  from  a  liability 
which  would  have  existed  had  no 
contract  been  made,  does  not  invali- 
date a  limitation  of  liability  in  a 
contract  by  which  a  railroad  com- 
pany contracted  to  transport  prop- 
erty from  one  point  to  another,  such 
transportation  necessarily  involving 
the  use  of  connecting  lines,  and  by 
the  same  Instrument  provided  that  ft 
should  not  be  liable  for  the  negli- 
gence of  such  connecting  carriers); 
McCarn  v.  International,  etc.,  R.  Co., 
84  Tex.  352,  19  SW  547,  31  AmSR  51, 
16  LRA  39  [dlst  Galveston,  etc.,  R. 
Co.  v.  Allison,  59  Tex.  193,  and  overr 
Gulf,  etc..  R.  Co.  v.  Vaughn,  (A.)  16 
SW  7751;  Texas,  etc.,  R.  Co.  v. 
Adams,  78  Tex.  372,  14  SW  666,  22 
AmSR  56.  See  also  Gulf,  etc.,  R 
Oo.  v.  Balrd,  76  Tex.  266.  12  SW  630; 
Southern  Pac.  Co.  v.  Prultt.  (Tex. 
Civ.  A.)  90  SW  691  (both  cases  seem- 
ing to  sustain  this  principle,  at  least 
inferentlally).  Contra  Gulf  Coast  R. 
Co.  v.  Goldlng,  8  Tex.  A.  Civ.  Cas. 
t  33. 

[a]  Season  for  rule*— "Can  an  ob- 
ligation, based  alone  on  contract, 
arise  In  the  face  of  an  express  agree- 
ment that  it  shall  not  exist?  That 
Is  the  question  involved  in  this  and 
like  cases,  and  to  it.  In  our  opinion, 
there  can  be  but  one  answer.  No 
court  will  assert  that  a  common  car- 
rier Is  under  obligation  to  carry  or 
to  contract  to  carry  beyond  its  own 
line;  but  the  decision  to  which  we 
have  referred,  and  any  others  that 


may  be  in  harmony  with  it,  in  effect 
hold  that  the  reception  of  freight 
destined  and  known  to  be  destined 
to  a  point  beyond  the  carrier's  line 
who  receives  it,  when  the  rate  for 
through  transit  is  fixed  by  that  car- 
rier, constitutes  a  contract  by  which 
that  carrier  assumes  the  duties  and 
obligations  of  a  common  carrier  for 
through  transit,  and  thereby  be- 
comes liable  for  the  negligence  of 
every  connecting  carrier  In  the  route, 
notwithstanding  the  Initial  carrier. 
In  the  paper  which  evidences  the 
only  contract,  expressly  contracts 
that  it  shall  not  be  so  bound.  Such 
a  construction  of  such  a  contract. 
It  seems  to  us,  violates  every  recog- 
nised canon  of  construction  appli- 
cable to  such  a  matter,  and  denies 
effect  to  the  clearly  expressed  In- 
tention of  the  parties,  when  the  law 
Interposes  no  obstacle  to  the  enforce- 
ment of  such  intention  based  on 
grounds  of  public  policy  or  other 
reason.  It  seems  to  us  a  mistake 
to  assume  that  the  initial  carrier, 
throughout  an  entire  route  formed 
by  two  or  more  independent  but  con- 
necting lines,  becomes  a  common 
carrier  when  neither  pie  rules  of  law 
nor  the  contract  of  the  parties 
creates  that  relation,  and  upon  this 
false  assumption  to  base  the  propo- 
sition that  it  cannot  exempt  Itself 
from  HablHty  for  the  negligence  of 
a  connecting  carrier  because  the  lat- 
ter is  the  agent  or  servant  of  the 
former.  If  the  relation  be  conceded, 
the  proposition  based  on  It  would  be 
a  sequence;  but  that  falling,  the  con- 
clusion drawn  from  It  falls."  Mc- 
Carn v.  International,  etc.,  R.  Co..  84 
Tex.  852,  358,  19  SW  647,  31  AmSR 
61,  16  LRA  39. 

47.  Gulf,  etc.,  R.  Co.  v.  Balrd,  75 
Tex.  256,  12  SW  530;  Southern  Pac. 
Co.  v.  Pruitt,  (Tex.  Civ.  A)  90  SW 
691.     See  also  supra  I  843  et  seq. 

48.  U.  S. — Kentucky  Bank  v. 
Adams  Express  Co.,  93  U.  S.  174,  23 
L.  ed.  872;  Smeltser  v.  St.  Louis, 
etc.,  R  Co.,  158  Fed.  649. 

Ark. — St.    Louis    Southwestern    R 
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that,  when  a  earner  issues  a  through  bill  of  lading 
for  the  transportation  of  goods  to  destination  over 
a  connecting  line,  it  shall  be  liable  for  any  loss 
caused  by  the  negligence  of  any  connecting  line,  a 
carrier  cannot  contract  for  a  through  shipment  and 
at  the  same  time  exempt  itself  from  liability  on 
account  of  loss  or  injury  due  to  the  negligence  of 
connecting  carriers.4* 

[§  879]  f.  Duty  to  Notify  Connecting  Carrier 
of  Arrival  of  Ooods.  It  is  the  duty  of  the  initial 
carrier  to  notify  the  succeeding  carrier  of  the  ar- 
rival of  the  goods  at  the  point  where  the  latter  is 
to  receive  them,50  and  until  such  notice  is  given  it 
remains  liable  for  the  safety  of  the  goods.81  There 
is  no  complete  delivery  to  the  succeeding  line,  and 


no  liability  on  the  part  of  the  latter  arises  until 
after  such  notice.12  This  duty,  it  has  been  said, 
exists  particularly  in  oases  where  live  stock  is  being 
carried;  it  being  always  important  in  such  cases  that 
close  connections  shall  be  made."  This  notice  most 
be  given  to  some  representative  of  the  succeeding 
line  authorized  to  receive  it.M  It  is  not  necessary, 
however,  to  give  notice  to  the  consignee  of  the  deliv- 
ery to  a  succeeding  carrier." 

[i  880]  4.  Duty  to  Deliver  Goods  to  Connecting 
Carrier — a.  In  General6*  Where  goods  are  to  be 
transported  to  a  point  beyond  the  terminus  of  the 
initial  carrier,  it  is  the  duty  of  such  carrier  to  de- 
liver the  goods  to  the  connecting  carrier  to  be  for- 
warded on  its  line,"  within  a  reasonable   time,™ 


Co.  v.  Wallace.  90  Ark.  138.  118  SW 
412,  22  LRANS  878;  Eureka  Springs 
R.  Co.  .v.  Timmons,  51  Ark.  459,  11 
SW  690. 

Conn. — Murray  v.  Lehigh  Valley 
R.  Co..  66  Conn.  512,  34  A  506,  32 
LRA  539. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mar- 
tin, 59  Kan.  437,  53  P  461. 

Ky. — Ireland  v.  Mobile,  etc.,  R. 
Co.,  49  SW  188.  453,  20  KyL  1586. 

Nebr. — St.  Joseph,  etc.,  R  Co.  v. 
Palmer.  28  Nebr.  463,  56  NW  957,  22 
LRA  335:  Chicago,  etc.,  R.  Co.  v. 
Western  Hay.  etc.,  Co.,  2  Nebr.  (Un- 
off.)    784,   90  NW  206. 

N.  T. — Jennings  v.  Grand  Trunk 
R.  Co.,  127  N.  Y.  438,  28  NB  394; 
Condlct  v.  Grand  Trunk  R.  Co.,  64 
N.  T.  500. 

Oh.— Cincinnati,  etc.,  .  R.  Co.  ▼. 
Pontius,  19  Oh.  St.  221,  2  AmR  891- 
Fatman  v.  Cincinnati,  etc.,  R.  Co.,  2 
Dlsn.   248. 

Tenn. — Merchants'  Dispatch  Transp. 
Co.  v.  Bloch.  86  Tenn.  892,  6  SW  881, 
6  AmSR  847. 

fa]  The  reason  assigned  (1)  for 
this  view  Is  that  the  carrier,  by  the 
terras  of  the  contract,  makes  the  con- 
necting carrier  its  agent,  and  any 
contract  bya  carrier  which  attempts 
to  avoid  liability  for  loss  or  injury 
caused  by  its  own  negligence  or  by 
that  of  its  agents  or  servants  Is  void 


against  public  policy.  Ireland  v. 
Mobile,  etc..  R.  Co.,  105  Ky.  400.  4f 
SW    188,    453,    20    KyL    1586;    Cincln 


s 


natl,  etc.,   R.   Co.   v.    Pontius,   19   Oh. 
St.  221,  2  AmR  891;  Merchants'  Dls- 

iatch  Transp.  Co.  v.  Block.  86  Tenn. 

92.  And  see  supra  I  195  et  seq. 
(2)  The  same  reason  for  prohibiting 
the  carrier  from  limiting  Its  llabil* 
ity  for  injuries  caused  by  negligence 
on  its  own  line  exists  in  respect  to 
the  negligence  of  connecting  carriers 
under  a  contract  of  this  character. 
The  only  essential  difference  Is  that 
the  distance  covered  by  the  under- 
taking is  increased  and  the  number 
of  the  carrier's  agents  multiplied. 
No  reason  exists  In  either  of  these 
facts  for  relaxing  the  rule  against 
limiting  liability  for  negligence. 
Cincinnati,  etc.,  R.  Co.  v.  Pontius,  19 
Oh.  St.  221,  2  AmR  391. 

49.  Western  Sash,  etc.,  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  177  Mo.  641,  76  SW 
998;  Marshall,  etc.,  Groin  Co.  v.  Kan- 
sas City,  etc.,  R.  Co..  176  Mo.  480, 
75  SW  638,  98  AmSR  508;  Miller 
Grain,  etc.,  Co.  v.  Union  Pac.  R.  Co., 
138  Mo.  658,  40  SW  894;  McCann  v. 
Eddy,  133  Mo.  59,  33  SW  71,  35  LRA 
110;  Dlmmltt  v.  Kansas  City,  etc.,  R 
Co.,  103  Mo.  433,  15  SW  761;  Bockser- 
man  v.  St.  Louis,  etc.,  R.  Co.,  169  Mo. 
A.  168,  162  SW  389;  Lord,  etc.,  Co.  v. 
Texas,  etc.,  R.  Co..  165  Mo.  A.  175, 184 
SW  111;  Simmons  Hardware  Co.  v. 
St  Louis,  etc.,  R.  Co..  140  Mo.  A.  180, 
120  SW  668;  Hardin  Grain  Co.  v. 
Missouri  Pac.  R.  Co..  120  Mo.  A.  203, 
96  SW  681;  McLendon  v.  Wabash  R. 
Co.,  119  Mo.  A.  128.  95  SW  943:  Rat- 
liff  v.  Quiney,  etc..  R.  Co..  118  Mo. 
A.  644.  94  SW  1005:  Bushnell  v.  Wa- 
bash R.  Co..  118  Mo.  A.  618,  94  SW 
1001:  Buffington  v.  Wabash  R.  Co., 
118  Mo.  A.  476.  94  SW  991:  Nenno  v. 
Chicago,  etc.,  R.  Co.,  106  Mo.  A.  640, 


80  SW  24;  Jones  v.  St.  Louis,  etc., 
R.  Co.,  89  Mo.  A.  658;  Popham  v. 
Barnard,  77  Mo.  A.  619;  Marshall  v. 
Kansas  City,  etc.,  R.  Co.,  74  Mo.  A. 
81 ;  State  Nat.  Bank  v.  Chicago  Great 
Western  R.  Co..  72  Mo.  A.  82.  See 
also  Missouri,  etc.,  R.  Co.  v.  McCann, 
174  U.  S.  680,  19  SCt  755,  43  L.  ed. 
1098:  Missouri  Pac.  R.  Co.  v.  Baden, 
80  Kan.  406,  102  P  502  (both  cases 
declaring  the  law  of  Missouri). 

[a]  what  la  a  contract  of  through 
shipment— Goods  were  delivered  to 
a  carrier  for  shipment  to  a  point 
outside  the  state.  Before  the  ship- 
ment was  made,  the  shipper  Inquired 
of  the  agent  of  the  carrier  whether 
it  carried  goods  to  that  place,  and 
was  Informed  that  it  did.  The  car- 
rier Issued  a  bill  of  lading  which  in- 
dicated the  place  of  destination,  and 
which  recited  that  the  carrier  re- 
ceived the  goods  tp  be  forwarded 
subject  to  the  rules  and  conditions 
printed  on  the  regular  shipping  bills. 
The  place  of  destination  was  not  on 
the  carrier's  line,  but  on  the  line  of 
another  carrier,  with  which  a  joint 
traffic  arrangement  existed.  It  was 
held  that  the  contract  was  for  through 
shipment,  and  under  Rev.  St.  (1889) 
I  944,  the  Initial  carrier  was  liable 
for  the  negligence  of  the  connecting 
carrier  causing  Injury  to  the  goods, 
notwithstanding  a  stipulation  In  the 
bill  of  lading  limiting  the  liability  of 
the  initial  carrier  to  its  own  line. 
Western  Sash,  etc.,  Co.  v.  Chicago, 
etc..  R.  Co.,  177  Mo.  641,  76  SW  898. 

BO.  Selma,  etc.,  R.  Co.  v.  Butts,  43 
Ala.  385.  94  AmD  694;  Louisville, 
etc.,  R.  Co.  v.  Bourne,  29  SW  975,  16 
KyL  826;  Dunn  v.  Hannibal,  etc.,  R. 
Co.,  68  Mo.  268:  Sprague  v.  New  York 
Cent.  R.  Co.,  62  N.  Y.  687. 

SI.  Sprague  v.  New  York  Cent  R. 
Co..  52  N.  Y.   687. 

83.  Sprague  v.  New  York  Cent  R. 
Co..  52  N.  Y.   637. 

S3.  Dunn  v.  Hannibal,  etc.,  R.  Co., 
68  Mo.  268. 

84.  Selma.  etc,  R.  Co.  v.  Butts, 
43  Ala.  885.  94  AmD  694. 

SB.  Mason  v.  Grand  Trunk  R.  Co., 
37  U.  C.  Q.  B.  163. 

SS.  Bequlsltes  and  sufficiency  of 
final  delivery  generally  see  infra  I 
883 

Duty  of  oarrler  by  water  to  for- 
ward shipment  see  Snipping  [36  Cyc 
219}. 

87.  U.  S. — Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  333,  15  SCt  136,  89 
L.  ed.  176;  Boston  v.  Pennsylvania 
R.  Co.,  116  Fed.  235  [aft  119  Fed.  808. 
56  CCA  320,  and  certiorari  den  189 
U.  S.  611.  23  SCt  850,  47  L.  ed.  923]. 

Ala. — Mt.  Vernon  Co.  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
8   S  687. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Marrs,  60  Ark.  637,  31  SW  42  (recog- 
nizing the  rule). 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
O'Gara.  144  Ky.  561,  189  SW  808: 
Louisville,  etc.,  R.  Co.  v.  Central 
Stock-Yards  Co..  138  Ky.  148,  97  SW 
778,  30  KyL  18;  Seasongood  v.  Ten- 
nessee, etc.,  Transp.  Co..  54  SW  193, 
21  KyL  1142.  49  LRA  270. 

Md. — Shockley  v.  Pennsylvania  R. 
Co.,  109  Md.  128,  71  A  437. 


Mo. — James  S.  Davis  Clothing  Co. 
v.  Merchants'  Dispatch  Transp.  Co.. 
106  Mo.  A.  487.  81  SW  226;  McCarthy 
v.  Terre  Haute,  eta,  R.  Co.,  9  Mo.  A 
169. 

Nebr. — Fremont,  etc,  R.  Co.  v. 
Waters,  50  Nebr.  692,  70  NW  225. 

Okl. — St  Louis,  etc,  R.  Co.  v. 
Close,  42  Okl.  106.  140  P  1176;  St 
Louis,  etc.,  R.  Co.  v.  McGlvney,  II 
Okl.  361,  91  P  693. 

Pa — Eckert  v.  Pennsylvania  R 
Co.,  211  Pa.  267,  60  A  781.  17  AmSR 
671. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Nelson,  1  Coldw.  272. 

Tex. — Texas,  etc.,  R.  Co.  v.  Byers. 
(Civ.  A.)  84  SW  1087. 

W.  Va. — Wllliamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc..  R 
Co.,  71  W.  Va.  741,  743,  77  SB  311 
[clt  Cyci. 

Wis. — Hooper  v.  Chicago,  etc,  R 
Co.,  27  Wis.  81,  9  AmR  89. 

"The  simple  deposit  of  the  goodt 
by  the  camier  in  his  depot,  unaccom- 

? anted  by  any  act  indicating  an  In- 
entlon  to  renounce  the  obligation 
of  a  carrier,  will  not  change  or  mod- 
ify even  his  liability.  It  may  be  that 
circumstances  may  arise  after  the 
goods  have  reached  the  depot  which 
would  justify  the  carrier  in  ware- 
housing them,  but  if  he  had  reason- 
able grounds  to  anticipate  the  occur- 
rence of  these  adverse  circumstances 
when  he  received  the  goods,  he  can- 
not by  storing  them  change  his  re- 
lation towards  them."  Michigan 
Cent.  R.  Co.  v.  Mineral  Springs  Mfg. 
Co.,  16  Wall.  (U.  S.)  318.  825,  21  L. 
ed.  297. 

[a]  Bale  applied.— A  carrier  of 
freight,  which  owned  no  line  of  rail- 
way, but  made  shipments  In  Its  cars 
over  other  lines,  received  goods  for 
shipment  under  a  bill  of  lading  in 
which  the  destination  was  marked, 
"St  Joseph,  Mo.."  and  in  the  body 
of  which  appeared  the  words,  "Two 
(2)  cases  clothing  c/o  M.  P.  R  R." 
and  also  a  statement  that  the  goods 
were  "marked,  consigned  and  des- 
tined, as  indicated  below,  to  be  car- 
Tied  over  the  line  to  said  destination. 
or  to  be  delivered  to  another  carrier 
on  the  route  to  said  destination."  It 
was  held  that,  conceding  that  the 
contract  bound  the  carrier  only  to 
deliver  the  goods  to  the  M  P  rail- 
road, and  not  to  St.  Joseph,  its  re- 
sponsibility did  not  cease  until  It 
made  delivery  to  that  road:  and  that 
a  transportation  company,  to  which 
such  carrier  delivered  the  goods,  to 
be  delivered  by  it  to  the  M  P  rail- 
road, was  its  agent  for  the  default 
of  which  it  was  liable.  James  S. 
Davis  Clothing  Co.  v.  Merchants'  Dis- 
patch Transp.  Co.,  106  Mo.  A.  487.  81 
SW-  226 

[b]  Ordinary  ears  Is  delivery 
aeoeasary. — A  railroad  company.  In 
the  transportation  of  cattle.  Is  bound 
to  use  ordinary  care  In  handling  and 
delivering  them  •  to  connecting  car- 
riers, and  to  afford  reasonable  oppor- 
tunities for  feeding  and  watering  in 
transit.  Texas,  etc..  R.  Co.  v.  Byers. 
(Tex.  Civ.  A.)   84  SW  1087. 

6S.  Chesapeake,  etc..  R.  Co.  J. 
O'Gara,    144    Ky.    661.    139    SW   803; 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  in  good  condition  for  transportaton.™  The 
doty  of  the  connecting  carrier  is  not  discharged 
until  it  has  been  imposed  on  the  carrier  next  in 
order.*0  To  relieve  the  initial  carrier  from  liability 
and  charge  the  connecting  carrier  for  loss  or  injury, 
a  complete  delivery  by  the  initial  carrier  is  re- 
quisite.*1 However,  in  the  absence  of  special  con- 
tract, the  initial  carrier  is  under  no  obligation  to 
allow  its  ears  in  which  the  goods  are  shipped  to 
go  over  the  connecting  line,*3  nor  is  it  bound  to  load 
the  goods  on  the  connecting  carrier's  cars.**  But  if 
the  carrier  assumes  through  transportation  of  live 
stock,  it  must  deliver  such  stock  at  the  terminus  of 
its  road  to  the  connecting  carrier  in  a  car  suitable  to 
transport  it  to  its  final  destination.**  Where  trans- 
portation is  divided  into  two  separate  and  inde- 
pendent stages,  and  the  initial  bill  of  lading  im- 
poses no  duty  to  deliver  the  car  to  the  connecting 
carrier  for  further  transportation,  the  initial  car- 
rier's responsibility  ends  on  its  delivery,  in  good 
order,  to  the  consignor's  agent  at  the  connecting 
point.**  A  carrier  who  delivers  to  a  connecting 
carrier  other  than  the  one  designated  in  the  con- 
tract for  further  transportation  is  liable  for  at 
least  nominal  damages,  even  though  the  goods  ar- 
rive without  delay  or  injury.** 


Where  delivery  is  impracticable.  But  this  duty 
does  not  arise  where  there  is  no  such  connection 
between  tbe  lines  as  to  make  delivery  practicable." 

[i  881]  b.  Relation  to  Goods  before  Delivery— 
(1)  In  General.  Where  a  carrier  receives  goods 
for  transportation  to  a  destination  beyond  its  own 
line,  and  involving  a  delivery  to  a  connecting  car- 
rier, it  does  not  become  warehouseman  of  the  goods 
while  holding  them  at  the  end  of  its  own  line  be- 
fore delivery  to  the  connecting  carrier,  but  its  lia- 
bility remains  that  of  carrier  as  long  as  the  custody 
continues.**  The  universal  rule  is  that  there  must 
be  actual  or  constructive  delivery  to  such  connecting 
carrier,  so  far  as  the  shipper  is  concerned,  before 
the  initial  carrier  can  relieve  itself  from  responsi- 
bility under  its  contract.68  The  fact  that,  while  the 
goods  are  being  held  for  delivery  to  the  connecting 
carrier,  they  have  been  stored  in  a  warehouse  does 
not  affect  the  operation  of  the  rule.70  It  has  been 
held  that  a  stipulation  in  a  contract  of  shipment  that 
the  liability  of  the  initial  carrier  shall  cease  when 
the  goods  are  ready  to  be  delivered  to  a  connecting 
carrier  is  void;71  but  the  rule  was  held  not  to  apply 
where  the  connecting  carrier  had  no  warehouse  and 
the  goods  were  destroyed  by  fire  in  the  warehouse 
of  the  first  carrier  while  awaiting  transportation 


Bast  Tennessee,  etc.,  R.  Co.  v.  Nel- 
son. 1  Coldw.    (Tenn.)  -272. 

59.  Buston  v.  Pennsylvania  R.  Co., 
lit  Fed.  215  [aft  119  Fed.  808,  66 
CCA  320.  and  certiorari  den  18$  U.  S. 
til.  23  SCt  850,  47  L.  ed.  9231:  Eck- 
ert  v.  Pennsylvania  R.  Co.,  211  Pa. 
267.  SO  A  781.  117  AmSR  671;  Wil- 
llamsport  Hardwood  Lumber  Co.  v. 
Baltimore,  etc.,  R.  Co.,  71  W.  Va.  741, 
77  SE  333. 

"Necessarily  that  means  delivery 
In  good  condition  and  In  such  shape 
as  to  be  handled  by  the  connecting 
carrier."  Eckert  v.  Pennsylvania  R 
Co..  211  Pa.  267,  270.  60  A  781,  107 
AmSR  671. 

[a]  Applying  tbe  rule,  it  has  been 
hold  that  the  carrier's  duty  is  not 
discharged  by  tendering  the  goods 
when  In  an  unfit  condition,  whether 
such  condition  arises  from  an  Injury 
received  while  In  the  carrier's  hands, 
or  from  some  unusual  cause.  Where, 
by  reason  of  Are  having  several 
times  broken  out  in  a  Shipment  of 
cotton  while  in  possession  of  a  rail- 
road company,  which  fact  gave  rea- 
son for  believing  that  It  was  more 
than  usually  combustible  and  danger- 
ous, a  steamship  company  which  was 
the  next  carrier  under  the  bill  of 
lading,  refused  to  receive  it  when 
tendered.  It  became  the  duty  of  the 
railroad  company  to  have  it  in- 
spected and  put  In  proper  condition, 
although  the  cause  of  the  fires  was 
unknown;  and  the  railroad  company 
could  not  relieve  itself  from  liability 
for  its  failure  to  do  so  by  storing 
the  cotton  in  a  warehouse,  subject 
to  the  owner's  order.  Buston  v. 
Pennsylvania  R.  Co.,  lit  Fed.  285 
(aft  118  Fed.  808.  66  CCA  320,  and 
certiorari  den  189  U.  S.  611,  23  SCt 
860,   47    L.   ed.   923]. 

80.  Texas,  etc.,  R  Co.  v.  Relss, 
183  U.  S.  621,  22  SCt  253,  46  L.  ed. 
858;  U.  S.  v.  Union  Pac.  R.  Co.,  213 
Fed.  332,  130  CCA  34;  Condon  v.  Mar- 
quette, etc.,  R.  Co..  65  Mich.  218,  21 
NW  321.  64  AmR  367. 

61.  Mt.  Vernon  Co.  v.  Alabama 
Great  Southern  R.  Co..  92  Ala.  296. 
8  8  t87;  Farnsworth-Evans  Co.  v. 
Chicago,  etc.,  R  Co..  128  Tenn.  50, 
157  SW   897. 

[a]  meason  for  rule, — "The  re- 
sponsibility peculiar  to  a  common 
carrier  is  not  devolved  on  the  next 
connecting  carrier,  until  the  receiv- 
ing carrier  has  delivered  the  goods 
to  the  former  with  directions  for 
their  shipment — the  place  of  destina- 
tion, and  to  whom  consigned.  Until 
this  Is  done,  the  relation  of  common 
carrier    is    not    established    between 


the  shipper  and  the  connecting  car- 
rier." Mt.  Vernon  Co.  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
298,   8  8   687. 

68.  Galveston,  etc.,  R.  Co.  v. 
Jones.   104  Tex.  92,  184  S"W  328. 

63.  Galveston,  etc.,  R.  Co.  v. 
Jones,  104  Tex.  92,  134  SW  328. 

64.  Eckert  v.  Pennsylvania  R.  Co., 
211  Pa.  217,  tO  A  781,  107  AmSR  671. 

65.  Smith  v.  Gulf,  etc.,  R.  Co.,  177 
Mo.  A.  269,  164  BW  132. 

66.  Chandler  Commn.  Co.  v.  Nash- 
ville, etc.,  R.  Co.,  64  Mo.  A.  144. 

67.  St.  Louis,  etc.,  R.  Co.  v.  Marrs, 
60  Ark.  637,  II  SW  42. 

68.  U.  S.— Michigan  Cent.  R.  Co. 
v.  Mineral  Springs  Mfg..  Co.,  16  Wall. 
318,  21  L.  ed.  297;  Relss  v.  Texas, 
etc..  R.  Co..  98  Fed.  533,  89  CCA  149; 
Texas,  etc,  R.  Co.  v.  Clayton,  84 
Fed.  306.  28  CCA  142  [aft  in  173  U.  S 
848,  19  SCt  421,  43  L.  ed.  726];  Peter- 
son v.  Case.  21  Fed.  885. 

Ill—  Illinois  Cent  R.  Co.  v. 
Mitchell,  68  111.  471.  18  AmR  564. 

Iowa. — Bancroft  v.  Merchants'  De- 
spatch Transp.  Co.,  47  Iowa  262,  29 
AmR  482. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Farmers',  etc.,  Live-Stock  Commn. 
Firm,  107  Ky.  53,  62  SW  972,  21  KyL 
708. 

Mass. — Reynolds  v.  Boston,  etc.,  R 
Co.,  121  Mass.   291. 

Mich. — Reason  v.  Detroit,  etc..  R. 
Co.,  150  Mich.  60.  113  NW  696;  Con- 
don v.  Marquette,  etc.,  R.  Co.,  55 
Mich.  218,  21  NW  321,  54  AmR  367: 
Moore  v.  Michigan  Cent.  R.  Co.,  3 
Mich.  23.  Contra  Michigan  Cent.  R. 
Co.  V.  Lantz,  82  Mich.  502,  506:  Mlchl- 

fan  Cent.  R.  Co.  v.  Hale,  6  Mich. 
43  (but  these  cases  turned  on  pecu- 
liar provisions  In  the  charter  of  the 
railroad  company,  which  it  was  said 
were  "designed  to  adopt  a  certain 
and  Independent  rule  relative  to  the 
liability  of  this  company,  to  avoid 
the  uncertainties  of  the  common 
law"). 

Minn. — Kirk  v.  Chicago,  etc.,  R. 
Co..  69  Minn.  161,  60  NW  1084,  60 
AmSR  397;  Irish  v.  Milwaukee,  etc., 
R.  Co.,  19  Minn.  376,  18  AmR  340; 
Lawrence  v.  Winona,  etc.,  R.  Co.,  16 
Minn.  390,  2  AmR  130.  And  see  Blck 
v.  Minneapolis,  etc.,  R.  Co..  107  Minn. 
78.  84,  119  NW  605  (oit  Cyc]  (where 
the  question  was  raised  but  not  con- 
sidered). 

Mo. — Cohen  v.  Missouri,  etc.,  R.  Co. 
126  Mo.   A.   244,   102  SW  1029. 

N.  Y.— Rawson  v.  Holland,  59  N.  T. 
611.  17  AmR  394;  McDonald  v.  West- 
ern R.  Corp..  84  N.  V.  497;  Ladue  v. 
Griffith,   26  N.   Y.   364,  82  AmD   360; 


Goold  v.  Chapin,  20  N.  Y.  259.  75  AmD 
398;  Dunson  v.  New  York  Cent.  R. 
Co.,  3  Lans.  265;  Coyle  v.v  Western 
R.  Corp.,   47  Barb.   152. 

Oh. — Erie  R.  Co.  v.  Lockwood,  28 
Oh.  St  358. 

Tex. — Gulf,  etc,  R.  Co.  v.  Mathews, 
33  Tex.  Civ.  A.  286,  76  SW  607.  See 
also  Gulf,  etc.,  R.  Co.  v.  Bush,  etc., 
Co,;,  (Civ.  A.)  136  SW  102. 

Wis. — Wood  v.  Milwaukee,  etc.,  R. 
Co..  27  Wis.  641,  9  AmR  465;  Hooper 
v.  Chicago,  etc.,  R.  Co.,  27  Wis.  81, 
9  AmR  489. 

Can. — Merchants'  Despatch  Transp. 
Co.  v.  Hateiy,  14  Can.  S.  C.  672. 

[a]  M ability  of  oarrler  ia  reduoed 
to  that  of  warehouseman  only  when 
the  contract  of  carriage  has  been 
completed.  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  52  Hun  75.  5  NYS  101  [rev- 
on  other  grounds  125  N.  Y.  155.  26 
NE  2-18,  21   AmSR   729]. 

[b]  Carrier  is  liable  for  any  loss 
Of,  or  Injury  to,  the  property  until 
delivery  is  completed,  although  it 
may  be  Incident  to  the  duty  of  mak- 
ing delivery  rather  than  to  the 
transportation  of  the  property.  Lari- 
more  v.  Chicago,  etc.,  R.  Co.,  65  Mo. 
A.  167;  Missouri,  etc..  R.  Co.  v.  Wells, 
22  Tex.  Civ.  A.   255,  54   SW  939. 

[c]  If  there  Is  a  duty  to  feed  and 
Water  stock  at  the  place  of  transfer, 
it  is  to  be  discharged  by  the  first 
carrier,  and  he  is  responsible  for 
loss  due  to  failure  to  perform  such 
duty.  Texas,  etc.,  R.  Co.,  v.  Strib- 
llng,  (Tex.  Civ..A.j>  34  SW  1002;  Gal- 
veston, etc.,  R.  Co.  v.  Ivey,  (Tex. 
Civ.  A.)  23  SW  321.  Feeding  and 
watering  see  supra  {  106. 

69.  Louisville,  etc.,  R.  Co.  v. 
Farmers',  etc.,  Live-Stock  Commn. 
Firm,  107  Ky.  63.  60,  52  SW  972,  21 
KyL  708. 

70.  Texas,  etc.,  R.  Co.  v.  Clayton, 
84  Fed.  305,  28  CCA  142  [aft  173  U.  S. 
384.  19  SCt  421,  43  L.  ed.  726]:  Illi- 
nois Cent.  R.  Co.  v.  Mitchell,  68  111. 
471,  18  AmR  664. 

[a]  Season  for  rupai — "Public 
policy  .  .  .  will  not  allow  the  carrier 
to  escape  responsibility  on  storing 
the  goods  at  the  end  of  his  route, 
without  delivering  or  an  attempt  to 
deliver  to  the  connecting  carrier.  If 
there  be  a  necessity  for  storage  it 
will  be  considered  a  mere  accessory 
to  the  transportation,  and  not  as 
changing  the  nature  of  the  bailment." 
Michigan  Cent.  R.  Co.  v.  Mineral 
Springs  Mfg.  Co.,  16  Wall.  (U.  S.) 
318.  324,  21  L.  ed.  297. 

71.  Louisville,  etc  R.  Co.  v. 
Farmers',     etc.,     Llve-Stock    Commn. 


536    {IOC.  J.] 


CARRIERS 


[§§  881-883 


by  the  second  carrier;72  and  it  has  been  held  that  a 
carrier  cannot  make  itself  forwarder  only  of  and 
liable  merely  as  a  bailee  for  a  part  of  a  shipment.78 
[i  882]  (2)  On  Refusal  of  Connecting  Carrier 
to  Accept  Goods.  Since  the  duty  of  the  first  car- 
rier is  to  deliver  to  the  second  carrier,  and  its  lia- 
bility- is  to  terminate  when  such  delivery  is  made, 
it  terminates  its  common-law  liability  as  carrier  by 
making  proper  efforts  to  deliver  to  the  connecting 
carrier,  and  having  done  so  it  may,  on  the  refusal 
of  the  connecting  carrier  to  receive  the  goods,  then 
store  them,  and  in  these  circumstances  it  becomes 
liable  as  warehouseman  only;74  but  the  initial  car- 
rier must,  by  warehousing  the  goods,  or  by  some  un- 
equivocal act,  indicate  its  purpose  to  change  its  re- 
lation from  that  of  carrier  of  transportation  to  that 
of  mere  custodian  for  safe-keeping  or  forwarding;75 
and,  where  goods  are  thus  held  after  failure  or  re- 
fusal of  the  connecting  carrier  to  receive  them,  it 
is  the  duty  of  the  initial  carrier  to  notify  at  once 
the  shipper  or  consignee,  as  the  case  may  be,7"  unless 
the  property  is  of  such  a  perishable  nature  that  the 
delay  would  be  calculated  to  injure  or  destroy  it;77 
and,  although  on  failing  to  notify  the  owner  its 
responsibility    as    common    carrier   does    not    con- 


79.  Courteen  v.  Kanawha  Dis- 
patch, 110  Wis.  610,  86  NW  176,  56 
LRA  182. 

73.  Simmons  v.  Law,  4  Abb.  Dec. 
(N.  Y.)   241,  3  Keyes  217. 

74.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Clayton,  84  Fed.  806,  28  CCA  142  [art 
173  U.  S.  384,  19  SCt  421,  43  L.  ed. 
•726];  Denting  v.  Norfolk,  etc.,  R.  Co., 
21  Fed.   26. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Odom,  63  Ark.  326,  38  SW  33$. 

111. — Illinois  Cent.  R.  Co.  v.  Carter, 
165  111.  570,  46  NE  374,  36  LRA  527; 
Gratiot  St.  Warehouse  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  122  111.  A.  405  [aft 
221    111.    4l8,    77    NE    675]. 

La. — Dalzell  v.  Steamboat  Saxon, 
10   La.  Ann.   280. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Schumacher,  29  Md.  168,  96  AmD 
610. 

Minn. — Wehman  v.  Minneapolis, 
etc.,  R.  Co.,  58  Minn.  22,  69  NW 
646. 

Mo.— Cohen  v.  Missouri,  etc.,  R. 
Co..  126  Mo.  A.  244,  102  SW  1029; 
Bennltt  v.  Missouri  Pac.  R.  Co.,  46 
Mo.  A.  666. 

N.  Y. — Mills  v.  Michigan  Cent.  R. 
Co.,  45  N.  Y.  622,  6  AmR  162. 

Wis. — Wood  v.  Milwaukee,  etc.,  R. 
.Co..  27  Wis.  641,  9  AmR  466. 

76.  Texas,  etc..  R.  Co.  v.  Clayton, 
84  Fed.  305,  308,  28  CCA  142  [aft  173 
U.  S.  384,  19  SCt  421.  43  L.  ed.  7251; 
Cohen  v.  Missouri,  etc.,  R.  Co.,  126 
Mo.  A.  244,  102  SW  1029-  Bennltt  v. 
Missouri  Pac.  R.  Co.,  46  Mo.  A.  666; 
Goold  v.  Chapin,  20  N.  Y.  259,  75 
AmD  398. 

"Although  the  second  carrier,  after 
notice  and  a  request  to  do  so,  has 
neglected  for  an  unreasonable  time 
to  receive  the  goods,  the  first  carrier 
must,  to  exonerate  himself  a?  an 
Insurer,  in  some  way  clearly  indi- 
cate his  renunciation  of  the  relation 
of  carrier."  Texas,  etc.,  R.  Co.  v. 
Clayton,  supra;  Goold  v.  Chapin,  20 
N.  Y.  259,  76  AmD  398. 

76.  U.  S. — Peterson  v.  Case,  21 
Fed.   886. 

Ala. — Stwthern  R.  Co.  v.  Wallace, 
176  Ala.  72.  56  S  714;  Louisville, 
etc.,  R.  Co.  v.  Duncan,  137  Ala.  446, 
34   S   988 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Farmers',  etc.,  Live-Stock  Commn. 
Firm,  62  SW  972,  21  KyL  708. 

Me. — Fisher  v.  Boston,  etc..  R.  Co., 
99  Me.  338,  343.  59  A  632,  105  AmSR 
283,  68  LRA  890   [quot  Cyc]. 

Mo. — Leslnsky  v.  Great  Western 
Dispatch,  10  Mo.  A.  134. 

N.  Y. — Johnson  v.  New  York  Cent. 
R.  Co..  S3  N.  Y.  610,  88  AmD  416,  39 


HowPr  127. 

Tenn. — Louisville,    etc.,    R, 
Campbell,  7  Helsk.  253 


[a]  *ule  applied. — Defendant  re- 
ceived cotton  from  a  connecting 
carrier,  to  be  transported  over  its 
line  and  delivered  to  a  steamship 
company  for  further  shipment.  Be- 
fore it  wit  tendered.  Are  broke  out 
in  two  of  the  cars,  and  on  a  subse- 
quent tender  the  steamship  company 
refused  to  receive  It,  deeming  It  in 
unsafe  condition,  and  the  steamer  on 
which  it  was  to  be  shipped  sailed 
without  it.  Notice  was  promptly 
given  to  the  shipper,  and  Instruc- 
tions asked  for,  but  none  were  given. 
Defendant  again  offered  the  cotton  to 
the  steamship  company  to  be  taken 
on  a  later  vessel,  but,  another  Are 
having  occurred  before  the  time  for 
sailing,  the  company  definitely  re- 
fused to  take  it.  The  owner  was 
again  notified,  and,  no  Instructions 
being  received,  defendant  stored  the 
cotton  subject  to  the  owner's  order, 
having  held  it  over  a  month.  De- 
fendant was  in  no  way  responsible 
for  the  fires  nor  for  the  condition  of 
the  cotton.  It  was  held,  that  it 
had  discharged  Its  duty  by  tendering 
the  cotton  to  the  connecting  carrier, 
and  notifying  the  owner  of  its  re- 
fusal, and  was  not  required  to  put  it 
in  condition  and  again  tender  it,  but 
was  justified  In  storing  it  to  await 
the  owner's  orders.  Buston  v.  Penn- 
sylvania R.  Co..  119  Fed.  808,  56  CCA 
320  [aft  116  Fed.  235,  and  certiorari 
den  189  IT.  S.  511,  28  SCt  850,  47  L. 
ed.  9231. 

77.  Southern  R.  Co.  v.  Wallace, 
175  Ala.  72.  66  S  714;  Louisville,  etc.. 
R.  Co.  v.  Duncan,  137  Ala.  446,  34  S 
988. 

78.  Cramer  v.  American  Mer- 
chants' Union  Express  Co.,  56  Mo. 
624. 

79.  Cramer  v.  American  Mer- 
chants' Union  Express  Co.,  66  Mo. 
524. 

80.  Louisville,  etc.,  R.  Co.  v.  Dun- 
can, 137  Ala.  446,  34  S  988  (holding 
that  it  is  liable  for  Injuries  to  the 
consignment  caused  by  the  delay  re- 
sulting from  the  selection  of  a 
carrier  having  a  circuitous  route, 
which  might  have  been  avoided). 

81.  Little  Rock.  etc..  R.  Co.  v. 
Odom,  63  Ark.   326,   38   SW  339. 

83.  Southard  v.  Minneapolis,  etc., 
R.  Co.,  60  Minn.  382.  62  NW  442, 
619. 

83.  See   supra   8    852  et  seq. 

84.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Clayton.  84  Fed.  306,  28  CCA  142 
[aft    173    U.    S.    848,    19    SCt    421,    43 


tinue,™  it  will  nevertheless  be  liable  for  any  loss  or 
injury  resulting  from  want  of  such  notice;79  and 
in  the  absence  of  such  notice  it  has  been  held  that 
the  first  carrier  must  exercise  ordinary  care  and 
prudence  in  instructing  another  carrier  to  transport 
the  consignment.80  The  refusal  of  the  connecting 
carrier  to  receive  the  goods  will  not  render  the  re- 
tention of  them  by  the  first'  carrier  a  conversion;81 
but  under  such  circumstances,  having  received  the 
goods  for  transportation  involving  their  acceptance 
by  the  connecting  carrier,  the  initial  carrier  is  re- 
sponsible as  actual  custodian,  having  by  acceptance 
guaranteed  that  they  will  be  forwarded.8* 

[i  883]  c.  What  Constitutes  Sufficient  Delivery 
to  Connecting  Carrier.  As  to  what  amounts  to  a 
sufficient  delivery  by  the  initial  carrier,  the  rules 
governing  delivery  to  a  consignee83  are  in  the  main 
applicable.84  If  anything  remains  to  be  done  by 
the  initial  carrier,  such  as  the  giving  of  notice  or 
shipping  directions,  or  the  separation  and  identifi- 
cation of  the  goods,  the  initial  carrier  remains 
liable.85  Where  the  second  carrier  assumes  control 
of  the  goods,  the  requirements  as  to  delivery  are 
satisfied.88  However,  a  manual  transfer  of  posses- 
sion is  not  essential;87  a  constructive  change  of 

L.  ed.  725]. 
Co.    v.        Ala. — Mt.   Vernon   Co.   v.   Alabama 
Great   Southern   R.   Co.,    92   Ala.    296. 
8  S  687. 

Conn. — Palmer  v.  Chicago,  etc.,  R. 
Co..  56  Conn.  137,  IS  A  818. 

Ga. — Wallace  v.  Rosenthal,  40  Ga. 
419:  Union  Dray  Line  Co.  v.  Hurt. 
30  Ga.  798. 

111. — Illinois  Cent.  R.  Co.  v. 
Mitchell.  68  111.  471,  18  AmR  664. 

Iowa. — McMillan  v.  Chicago,  etc. 
R.  Co.,   147   Iowa  696.  124   NW  1069. 

Mass. — Reynolds  v.  Boston,  etc 
R.  Co.,  121  Mass.  291. 

Mich. — Moore  v.  Michigan  Cent.  R. 
Co.,  3  Mich.  23. 

Mo. — Alexander  v.  McNally,  112 
Mo.  A.  563,  87  SW  1. 

N.  Y. — Thyll  v.  New  York,  etc..  R. 
Co.,  92  App.  Dlv.  513.  87  NYS  345; 
Dunson  v.  New  York  Cent.  R.  Co.. 
3    Lans.   265. 

S.  C. — Miller  v.  South  Carolina  R. 
Co.,  33  8.  C.  359,  11  SE  1093,  9  LRA 
833. 

Tenn. — Kentucky  M.  &  F.  Ins.  Co. 
v.  Western,  etc.,  R.  Co.,  8  Baxt.  268. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Insur- 
ance Co.  of  North  America,  (Civ.  A.) 
28  SW   237. 

W.  Va. — Lewis  v.  Chesapeake,  etc., 
R.  Co..  47  W.  Va.  656,  36.  SE  908.  81 
AmSR  816. 

Wis. — Hooper  v.  Chicago,  etc  R- 
Co.,   27   Wis.    81,    9   AmR   439. 

Can. — Merchants'  Despatch  Tr&nsp. 
Co.  v.  Hately,  14  Can.  S.  C.  672. 

85.  U.  S. — Bosworth  v.  Chicago, 
etc,  R.  Co..  87  Fed.  72.  30  CCA  541 
[rev  on  other  grounds  179  U.  S.  442. 
21  SCt  183,  46  L.  ed.  267f:  Texas, 
etc.,  R.  Co.  v.  Clayton.  84  Fed.  505. 
28    CCA    142    [aft    173    U.    S.   848.  19 


SCt  421.  43  L.  ed.  725J. 

Ala. — Mt.  Vernon  Co.  v.  Alabama 
Great  Southern  R.  Co.,  92  Ala.  296, 
8  S  687. 

Mass. — Reynolds  v.  Boston,  etc  R. 
Co.,   121  Mass.   291. 

N.  Y. — -33tna  Ins.  Co.  v.  Wheeler. 
49  N.  Y.  616;  Mills  v.  Michigan 
Cent.  R.  Co..  45  N.  Y.  622,  6  AmR 
152. 

S.  C— Miller  v.  South  Carolina  R- 
Co..  33  S.  C.  .369.  11  SE  1093.  9  LRA 
833. 

Tenn. — Farnsworth-Evans  Co.  v. 
Chicago,  etc.,  R.  Co..  128  Tenn.  50, 
157  SW  897;  Kentucky  M.  &  F.  Ins. 
Co.  v.  Western,  etc.,  R.  Co.,  8  Baxt. 
268. 

86.  Texas,  etc..  R.  Co.  v.  Scoggln. 
40  Tex.  Civ.  A.   526,  90  SW  521. 

87.  Texas,  etc..  R.  Co.  v.  Clayton. 
84  Fed.  305.  808.  28  CCA  142  [ail  !» 
U.  S.  384,  19  SCt  421,  43  L.  ed.  726]. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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possession  from  the  first  to  the  second  carrier  may 
amount  to  a  delivery.8*  If  there  is  a  common  plaoe 
of  transfer  at  which  the  first  carrier  deposits  the 
goods  ready  to  be  taken  by  the  second  carrier,  such 
deposit  may  constitute  the  necessary  delivery  and 
acceptance,  although  the  agents  of  the  connecting 
carrier  have  not  exercised  manual  control  over  the 
goods.** 

Placing  in  common  depot.  It  seems  that  where 
the  goods  are  delivered  by  the  first  carrier  to  a 
common  depot,  the  liability  of  the  second  carrier 
does  not  attach  until  the  lapse  of  a  reasonable  time 
for  taking  the  goods  away. 

Delivery  of  waybills  covering  a  shipment  to  a  con- 
necting carrier  is  not  conclusive  of  delivery  of  the 
shipment,  where  the  cars  containing  it  have  yet  to 
be  removed  to  another  track  for  inspection.*1 

[S  884]  6.  Duty  to  Give  Shipping  Directions  to 
Connecting  Carrier.  It  is  the  duty  of  the  carrier 
to  notify  the  connecting  carrier  of  any  facts  with 
reference  to  the  destination  of  the  goods,  the  method 
of  transportation,  etc.,  which  are  essential  to  en- 


able the  connecting  carrier  properly  to  receive  and 
transport  the  goods,82  and  its  liability  for  loss  con- 
tinues until  it  has  given  such  shipping  instructions,** 
notwithstanding  delivery  to  the  connecting  carrier.** 
Furthermore,  exemption  in  the  contract  of  carriage 
for  loss  or  damage  beyond  the  line  of  the  initial 
carrier  will  not  relieve  it,  where  such  damage  is 
brought  about  by  its  own  negligent  misdirection.*8 
Excuses  for  failure  to  give  instructions.  The  mere 
fact  that  marks  or  labels  on  the  packages  consigned 
indicate  the  point  to  which  they  are  to  go  will  not 
excuse  a  failure  to  transmit  instructions  to  the  suc- 
ceeding carrier.*8  If  the  instructions  are  omitted 
from  the  shipping  bills,  the  initial  carrier  is  re- 
sponsible for  the  failure  of  the  next  line  to  know  of 
them.*7  But,  where  stock  was  carried  over  connect- 
ing railroads  and  there  was  no  statute  making  it  the 
duty  of  the  first  to  notify  the  second  carrier  that 
the  shipper  wished  to  divert  the  shipment,  and  the 
contract  expressly  provided  that  the  first  carrier 
should  be  released  of  all  liabilities  after  delivery  of 
the  stock  to  the  connecting  carrier,  the  initial  ear- 


as.  Texas,  etc..  R.  Co.  v.  Clayton, 
14  Fed.  SOS.  28  CCA  142  [aff  173  U. 
S.  184,  19  SCt  421,  42  L  ed.  72(1: 
Van  Santvoord  v.  St.  John,  6  Hill 
(N.  T.)  1S7. 

"It  may  be  safely  affirmed,  as  a 
proposition  applicable  to  all  cases, 
that  a  deposit  of  the  goods  with 
notice,  expressed  or  implied,  at  any 
place  where  the  second  carrier  has 
control  of  them,  conformably  with 
usage  created  by  the  courts  of  the 
business  between  the  two  carriers, 
is  a  sufficient  delivery,  and  dis- 
charges the  first  carrier."  Texas, 
etc,  R.  Co.  v.  Clayton,  84  Fed.  306, 
308,  28  CCA  142  [aff  178  U.  S.  384, 
19  SCt  421.  43  L.  ed.  728]. 

fa]  Srlaolng-  caxa  on  transfer 
track. — (1)  A  car  Is  delivered  to  the 
connecting;  carrier  when  It  is  placed 
on  its  transfer  track,  and  it  is  notl- 
Aed  of  that  fact.  St.  Louis,  etc..  R. 
Co.  v.  Randle.  86  Ark.  127,  107  SW 
669;  McMillan  v.  Chicago,  etc.,  R. 
Co.,  147  Iowa  596,  124  NW  1069.  (2) 
But  where  the  evidence  showed  a 
prevailing  custom  of  the  placing-  of 
a  car  by  a  railroad  on  the  transfer 
track  maintained  by  such  company 
in  a  certain  town,  it  was  not  a  de- 
livery of  the  car  to  defendant  road 
under  such  custom  until  the  car  was 
actually  accepted  by  the  train  crew 
of  defendant,  whose  duty  It  was  to 
carry  it  to  the  place  to  which  the 
car  was  destined.  Seaboard  Air-Line 
R  Co.  v.  Friedman,  128  Ga.  316,  67 
SE  778. 

[bl  Hoadlag  on  connecting; 
earner's  oars.— The  initial  carrier  is 
not  required  to  go  further  than  load- 
ing the  consignment  on  the  connect- 
ing carrier's  cars.  Galveston,  etc., 
R  Co.  v.  Jones,  104  Tex.  92,  134  SW 
328. 

[cj  Flaolag  goods  on  pier  of  Ini- 
tial omrrler. — (1)  Where  a  carrier  re- 
ceives lumber  for  shipment  to 
Europe  under  a  contract  terminat- 
ing its  liability  on  delivery  to  the 
steamship  company  or  on  the  steam- 
ship pier,  the  mere  placing  of  the 
lumber  on  the  pier  owned  by  such 
carrier  is  not  sufficient  to  relieve  it 
of  liability  for  loss  of  such  lumber. 
The  pier  on  which  the  lumber  was 
placed  was  not  the  pier  of  the 
steamship  company  but  the  pier  of 
defendant,  entirely  and  wholly  under 
its  control  and  in  its  custody  and 
over  which  the  steamship  company 
had  no  control.  Lewis  v.  Chesapeake, 
etc.,  R.  Co.,  47  W.  Va.  656.  35  SE 
108.  81  AmSR  816.  (2)  It  has  been 
held,  however,  that  there  is  a  delivery 
of  freight  by  a  railroad  company  to 
t  steamship  company,  so  as  to  re- 
lieve the  railroad  company  from 
further  liability,  as  stipulated  in  its 
bill  of  lading  on  the  happening  of 
juch  event,  although  it  is  unloaded 
on  a  wharf  belonging  to  the  rail- 
road company,  the  railroad  company 


having  given  the  steamship  company 
notice  by  letter,  which  was  un- 
answered, and  seemingly  acquiesced 
in,  that  'unloading  of  steamship 
freight  at  that  place  constituted  de- 
livery by  the  railroad  company,  and 
that  thereafter  It  assumed  no  lia- 
bility therefor.  Washburn-Crosby 
Co.  v.  Boston,  etc.,  R.  Co.,  180  Mass. 
252,  62  NE  690. 

[d]  Delivery  on  platform  of  sta- 
tions—Where plaintiff  delivered  a 
valise  to  a  carrier  for  delivery  to  the 
station  agent  at  a  railroad  station, 
and  the  carrier  deposited  the  valise 
on  the  station  platform,  and  left  it 
there,  it  was  liable  in  an  action  for 
its  loss,  although  the  station  agent 
knew  that  the  carrier  always  left 
baggage  on  the  platform.  Alexander 
v.  McNally.  112  Mo.  A.  663,  87  SW  1. 

[el  Delivery  to  local  belt  rail- 
road. A  local  belt  railroad  used 
merely  as  an  agency  by  an  Initial 
carrier  to  deliver  cattle  at  stock- 
yards where  they  were  to  be  taken 
up  by  the  next  connecting  carrier, 
was  not  itself  a  connecting  carrier, 
and  a  delivery  of  the  cattle  to  it  by 
the  initial  carrier  was  not  a  delivery 
to  the  connecting  carrier.  Texas, 
etc.,  R  CO.  v.  Scoggln,  40  Tex.  Civ.  A. 
526.  90  SW  621. 

[fl  Wl  airing  on  Aepot  trncilr, 
In  the  absence  of  any  evidence  show- 
ing a  course  of  dealing  between 
carriers  by  which  placing  and  leaving 
a  coffined  body  on  a  depot  truck  In 
the  neighborhood  of  the  terminal 
carrier's  tracks  constituted  a  tender 
or  delivery  to  it  for  immediate  trans- 
portation over  its  line,  no  inference 
can  justly  arise  of  a  default  on  Its 
part.  Southern  R  Co.  v.  Renes,  192 
Ala.  620,  68  S  987. 

89.  Pratt  v.  Grand  Trunk  R  Co., 
95  U.  S.  43,  24  L.  ed.  336;  Converse 
v.  Norwich,  etc.,  Transp.  Co.,  33  Conn. 
166;  Barter  v.  Wheeler,  49  N.  H.  9, 
6  AmR  434;  Root  v.  Great  Western 
R.  Co.,  56  N.  Y.  636. 

90.  Wood  v.  Milwaukee,  etc.,  R. 
Co.,  27  Wis.  541,  9  AmR  465. 

SI.  Farnsworth-Evans  Co.  v. 
Chicago,  etc.,  R  Co.,  128  Tenn.  60, 
167   SW   897. 

92.  U.  S. — Bosworth  v.  Carr,  etc., 
Co.,  179  U.  S.  444,  21  SCt  194,  45  L. 
ed.  268;  Rau  v.  Bosworth.  179  U.  S. 
443.  21  SCt  194,  46  L.  ed.  268:  Chi- 
cago, etc.,  R.  Co.  v.  Bosworth,  179  U. 
S.  442,  21  SCt  183.  45  L.  ed.  267  [rev 
87  Fed.  72.  30  CCA  641];  Hunting  El. 
Co.  v.  Bosworth.  179  U.  S.  415,  21  SCt 
183,  46  L.  ed.  256. 

Ala. — Southern  R.  Co.  v.  Renes, 
192  Ala.  620,  625,  68  S  987  [cit  Cyc]; 
Mt.  Vernon  Co.  v.  Alabama  Great 
Southern  R.  Co.,  92  Ala.  296.  8  S 
687;  Alabama  Great  Southern  R.  Co. 
v.  Mt.  Vernon  Co..  84  Ala.  173,  4  S 
356;  Selma,  etc..  R.  Co.  v.  Butts,  43 
Ala.  385,  94  AmD  694. 

Cal. — Colfax  Mountain  Fruit  Co.  v. 


Southern  Pac.  Co.,  5  Cal.  Unrep.  Cas. 
527.   46   P   668. 

Conn. — Palmer  v.  Chicago,  etc.,  R. 
Co.,  6JS  Conn.  137.  IS  A  818. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Central  Stock  Yards  Co.,  133  Ky.  148, 
97  SW  778,  30  KyL  82. 

Mich. — Rickerson  Roller-Mill  Co. 
v.  Grand  Rapids,  etc..  R.  Co.,  67  Mich. 
110.  34  NW  269;  Hutohings  v.  Ladd, 
16  Mich.  493. 

N.  Y. — Dana  v.  New  York  Cent., 
etc.,  R.  Co.,  50  HowPr  428. 

N.  C. — Foard  v.  Atlantic,  etc.,  R 
Co..  58  N.  C.  235,  78  AmD  277. 

Oh.— Little  Miami  R  Co.  v.  Wash- 
burn, 22  Oh.   St.   324. 

Pa. — Forsythe  v.  Walker,  9  Pa. 
148. 

S.  C. — Chartrand  v.  Southern  R 
Co.,  86  8.  C.  479,  483,  67  SE  741  [cit 
Cyc]. 

Tex. — Gulf,  etc..  R.  Co.  v.  North 
Texas  Grain  Co.,  82  Tex.  Civ.  A  93, 
74  SW  567;  Booth  v.  Missouri,  etc., 
R.  Co.,  (Civ.  A)   37  SW  168. 

83.  Bosworth  v.  Chicago,  etc..  R. 
Co.,  87  Fed.  72.  80  OCA  541  [rev 
on  other  ground*  179  U.  S.  442.  21 
SCt  194,  45  L.  ed.  267]. 

•4.  Bosworth  v.  Chicago,  etc.,  R 
Co..  87  Fed.  72.  SO  CCA  541  [rev  on 
other  grounds  179  U.  S.  442,  21  SCt 
188,  45  L.  ed.  267];  Chicago,  etc..  R. 
Co.  v.  Fifth  Nat.  Bank,  26  Ind.  A. 
600,  59  NE  43;  St.  Louis,  etc.,  R.  Co. 
v.  Miller.  34  Tex.  Civ.  A.  628,  79  SW 
43. 

[a]  Thus,  a  cause  of  action  may 
be  predicated  on  the  failure  of  a 
carrier  to  inform  the  connecting 
carrier  that  the  goods  are  shipped 
subject  to  the  shipper's  orders  where 
the  connecting  carrier  delivers  the 
goods  without  the  order  of  its  ship- 
per and  without  presentation  of  the 
bill  of  lading  and  payment  of  the 
draft  attached  thereto.  St.  Louis, 
etc.,  R.  Co.  v.  Miller,  34  Tex.  Civ. 
A  528,  79  SW  43. 

[b]  Delivery  to  wrong  person^— 
If  by  reason  of  failure  to  notify  the 
connecting  carrier  that  there  is  /in 
outstanding  bill  of  lading  the  con- 
necting carrier  delivers  to  one  not 
entitled  to  the  goods,  the  first  carrier 
is  responsible  to  the  person  to  whom 
the  goods  should  have  been  delivered. 
Chicago,  etc.,  R.  Co.  v.  Fifth  Nat 
Bank,  26  Ind.  A.  600,  59  NE  43. 

95.  North  v.  Merchants',  etc., 
Transp.  Co.,  14,6  Mass.  315,  15  NE 
779;  Johnson  v.  New  York  Cent.  R. 
Co.,  33  N.  T.  610,  88  AmD  416;  Hoff- 
man v.  Delaware,  etc.,  R.  Co.,  39  Pa. 
Super.  47;  Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
568.  58  SW  303.  78  AmSR  933,  50 
LRA  729. 

96.  Little  Miami  R.  Co.  v.  Wash- 
burn,   22   Oh.   St.   324. 

97.  Little  Miami  R.  Co.  v.  Wash- 
burn, 22  Oh.  St.  324. 
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rier,  after  delivering  the  shipment  to  the  second 
carrier,  was  held  not  liable  for  its  failure  to  notify 
the  latter  that  the  shipper  wished  the  shipment 
diverted.98 

Time  of  notice.  It  is  not  required,  however,  that 
the  first  carrier  notify  the  connecting  carrier  in 
advance  when  the  goods  will  arrive.9* 

[$  885]  6.  Initial  Carrier  as  Forwarder.  As 
heretofore  shown,  one  may  be  a  mere  forwarder, 
that  is  to  say,  an  agent  charged  with  the  duty  of 
transporting  .  goods  without  becoming  a  common 
carrier;1  and  some  courts  have  chosen  to  speak  of 
the  duty  of  the  initial  carrier  to  the  owner  with 
reference  to  sending  the  goods  on  by  a  connecting 
carrier  as  that  of  forwarder  only,  involving  therefore 
liability  for  negligence  rather  than  full  carrier  lia- 
bility.2 But  regardless  of  this  distinction  it  is  evi- 
dent that  with  reference  to  securing  transportation 
for  the  goods  by  the  connecting  carrier  the  first 
carrier  is  liable  only  for  negligence.*  As  forwarder, 
so  called,  it  is  the  duty  of  the  first  carrier  to  use 
reasonable  care  in  selecting  the  proper  connecting 
carrier,4  but  this  is  the  extent  of  its  duty  in  this 
regard,5  and,  having  used  this  degree  of  care,  the 
forwarder  is  absolved  from  further  liability.8  The 
fact  that  a  connecting  carrier  to  which  the  goods 
are  to  be  transferred  may  be  unprepared  to  continue 
the  transportation  with  due  promptness  does  not 


excuse  a  neglect  by  the  first  carrier  to  observe  dili- 
gence in  forwarding  them.7  If  the  initial  carrier 
has  transported  goods  over  its  own  lines  to  a  point 
of  intersection  with  the  connecting  carrier,  and  is 
unable  to  deliver  them  to  such  carrier  without  fault 
on  its  part,  it  has  the  duty  as  a  forwarder  to  exer- 
cise reasonable  care  to  save  loss  of  the  goods  or 
unnecessary  costs  to  the  owner.8  In  other  words, 
it  should  use  the  same  degree  of  care  that  a  pru- 
dent owner  would  exercise  in  the  same  situation.* 
The  owner  of  the  goods  is  bound  by  any  contract 
between  the  forwarder  and  the  connecting  carrier.1" 

Effect  pf  special  statutory  provisions.  The  fore- 
going rules  have  no  application  of  course  so  far  as 
interstate  shipments  are  concerned,  since  by  the 
provisions  of  the  Carmack  amendment  the  initial 
carrier  is  liable  for  loss  or  injury  occurring  on  other 
lines  to  the  same  extent  as  if  such  loss  or  injury 
had  occurred  on  its  own  line ;"  nor  do  they  apply 
to  intra-state  shipments  under  state  legislation  sim- 
ilar to  the  Carmack  amendment.12 

[$  886]  7.  Liability  for  Its  Own  Acta  Besultuu 
in  Injury  after  Delivery  to  Connecting  Carriers. 
The  first  carrier  may,  by  improperly  dealing  with 
the  goods,  render  itself  liable  to  the  shipper,  even 
though  the  actual  loss  resulting  is  not  apparent  until 
the  goods  are  in  the  second  carrier's  hands.18  Thus, 
if  by  delay  in  the  delivery  to  the  connecting  carrier 


98.  Patton  v.  Texan,  etc.,  R.  Co., 
(Tex.  Civ.  A.)   137"  SW  721. 

99.  Louisville,  etc.,  R.  Co.  v. 
Bourne,  IB  KyL  448. 

1.     See  supra  |   27. 

[a]  la  agTsamsnt  In  Mil  of  lad- 
ing- "to  forward"  does  not  of  Itself 
show  that  the  carrier  receiving  the 
goods  takes  them  otherwise  than  as 
carrier  with  reference  to  Its  duty  to 
deliver  to  a  connecting-  carrier. 
Chrlstenson  v.  American  Express  Co., 
15  Minn.  270,  2  AmR  122;  Fischer  v. 
Merchants'  Dispatch  Transp.  Co.,  13 
Mo.  A.  133;  Blossom  v.  Griffin,  18  N. 
Y.  569,  67  AmD  75;  Krender  v.  Wool- 
cott,  1  Hilt.    (N.  Y.)   223. 

9.     See  cases  infra  note  3. 

3.  Oal. — Hooper  v.  Wells,  27  Cal. 
11.  85  AmD  211. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  (A.)  74  NE  1014  [aft  166  Ind. 
335.  77  NE  599,  5  LRANS  425]. 

Iowa. — Carter  v.  Chicago,  etc.,  R. 
Co..  146  Iowa  201,  126  NT  94;  Beard 
v.  St.  Louis,  etc.,  R.  Co.,  79  Iowa 
627,  44  NW  808. 

La. — Devillers  v.  The  John  Bell, 
6  La.  Ann.  544. 

Me.— Plantation  No.  4.  R  1  v.  Hall, 
61  Me.  517. 

Mass. — Lowell  Wire  Fence  Co.  v. 
Sarirent.  8  Allen  189;  Northern  R.  Co. 
v.  Fltchburg  R.  Co.,  6  Allen  254. 

Minn. — Chrlstenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122. 

Mo. — Glover  v.  Cape  Girardeau, 
etc.,  R.  Co.,  96  Mo.  A.  369,  69  SW 
599. 

N.  H. — Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  614. 

N.  T. — Stannard  v.  Prince,  64  N.  T. 
300;  Hersfield  v.  Adams,  19  Barb.  577; 
Goodrich  v.  Thompson,  27  N.  T. 
Super.  75   [aft  44  N.  Y.  324]. 

N.  C. — Foard  v.  Atlantic,  etc.,  R. 
Co..  53  N.  C.  235,  78  AmD  277. 

Pa. — American  Express  Co.  v. 
Titus  Second  Nat.  Bank,  69  Pa.  894, 
8  AmR  268;  Hemphill  v.  Chenle,  6 
Watts  &  S.  62. 

S.  C. — Maybln  v.  South  Carolina  R. 
Co.,  42  8.  C.  L.  240,  64  AmD  753. 

Tenn. — Post  v.  Southern  R.  Co.,  108 
Tenn.  184,  62  SW  301,  65  LRA  481. 

See  also  Southern  Express  Co.  v. 
McVeigh,  20  Gratt.    (61  Va.)    264. 

'When  a  shipper  delivers  goods  to 
a  carrier  to  be  carried  over  succes- 
sive routes  beyond  the  route  of  the 
first  carrier,  he  makes  the  first  car- 


rier his  forwarding  agent  and  his 
acts  In  directing  the  shipment  of  the 
goods  over  succeeding  routes  are  the 
acts  of  the  owner."  Glover  v.  Cape 
Girardeau,  etc.,  R.  Co.,  95  Mo.  A  369, 
875,  «9  SW  699. 

4.  U.  S. — Buston  v.  Pennsylvania 
R.  Co.,  119  Fed.  808,  56  CCA  820  1118 
Fed.  285.  and  certiorari  den  189  U. 
3.  611,  23  SCt  850,  47  L.  ed.  923]. 

Ala. — Louisville,  ate,  R.  Co.  v. 
Duncan,  137  Ala.  446.  34  S  988. 

Ind. — Snow  v.  Indiana,  etc.,  R.  Co., 
109  Ind.  422.  9  NE  702. 

La. — Devillers  v.  The  John  Bell,  6 
La.  Ann.  544. 

Mass. — Simklns  v.  Norwich,  etc., 
Steamboat  Co.,  11  Cush.  102. 

Mo. — Glover  v.  Cape  Girardeau, 
etc.,  R.  Co.,  95  Mo.  X  369,  69  SW 
699. 

N.  Y. — Ingalls  v.  Brooks,  1  Edm. 
Sel.  Cas.  104. 

Tenn. — Post  v.  Southern  R  Co.,  103 
Tenn.  184,  62  SW  801.  55  LRA  481. 

J  a]  If  delay  is  occasioned  by  the 
lure  to  select  the  connecting  car- 
rier which  will  transport  the  goods 
to  their  destination  wit  Win  a  reason- 
able time,  the  first  carrier  is  liable. 
McKay  v.  New  York  Cent.,  etc.,  R. 
Co.,  60  Hun  563.  8  NYS  708.  See  also 
supra  1  408;  Infra  t  900. 

5.  Fowle  v.  Pitt,  188  Mass.  861. 
67  NE  343. 

6.  Fowle  v.  Pitt,  183  Mass.  361. 
67  NE  343;  Chrlstenson  v.  American 
Express  Co.,  15  Minn.  270,  2  AmR 
122;  Johnson  v.  New  York  Cent.  R. 
Co.,33  N.  Y.  610,  88  AmD  416;  Mills 
v.  Weir,  82  App.  Div.  89«,  81  NYS 
801. 

[a]  Thus,  where,  in  an  action 
against  forwarders  for  loss  of  goods, 
the  goods  were  shipped  on  the  first 
steamer  leaving  the  port  of  consign- 
ment according  to  the  custom  of  the 
parties,  and  the  vessel  on  which  they 
were  shipped  was  not  unseaworthy 
at  the  time  of  her  departure,  plain- 
tiff was  not  entitled  to  recover. 
Fowle  v.  Pitt,  183  Mass.  361,  67  NE 
343. 

7.  Alexander  v.  Pennsylvania  R. 
Co.,  7  Pa.  Super.  183,  42  WklyNC  181 
(where  it  was  said:  "The  obligation 
of  the  first  carrier  Is  In  no  sense  con- 
tingent on  the  readiness  or  ability 
of  the  second  to  act  in  the  premises. 
It  is  for  him  to  discharge  his  own 
obligation,  as  it  arises,  and  he  can- 
not be  relieved  from  failure  therein 


by  any  default  of  the  other"). 

8.  Fdsher  v.  Boston,  etc.,  R.  Co., 
91  Me.  388,  69  A  532,  105  AmSR  283. 
68   LRA  890. 

9.  Fisher  v.  Boston,  etc.,  R  Co.. 
99  Me.  338,  59  A  632,  105  AmSR  283. 
68  LRA  390. 

10.  Stoddard  v.  Long;  Island  R- 
Co..  7  N.  Y.  Super.  180. 

11.  See  supra  {{  858,  870. 
19.     See  supra  I  861  et  seq. 

•13.    Ala. — Selma,    etc.,    R.    Co.    v. 
Butts,  48  Ala.  385,  94  AmD  694. 

Ark. — St  Louis,  etc.,  R  Co.  v. 
Ooolidge,  73  Ark.  112.  83  SW  333.  108 
AmSR  21.  67  LRA  556,  8  AnnCas  £82. 

Cal. — Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co.,  46  P  -668. 

Ga. — Rome  R  Co.  v.  Sullivan,  25 
Ga.  228. 

111. — Michigan  Cent.  R.  Co.  v.  Cur- 
tis, 80  111.  324. 

Mass. — Fox  v.  Boston,  etc.,  R  Co.. 
148  Mass.  220,  19  NE  222.  1  LRA  702. 

Mo. — Popham  v.  Barnard,  77  Mo. 
A.  619. 

Nebr. — Whitnack  v.  Chicago,  etc., 
R  Co.,  82  Nebr.  464,  118  NW67.  ISO 
AmSR  692.  19  LRANS  1011  and  note. 

N.  Y. — Sherman  v.  Hudson  River 
R  Co.,  64  N.  Y.  264. 

Okl.— Midland  Valley  R.  Co.  v.  Ad- 
klns,  36  Okl.  15,  127  P  867. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
668.  58  SW  303,  78  AmSR  983,  50 
LRA  729. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A.  868.  118  SW  767; 
International,  etc.,  R.  Co.  v.  Aten, 
(Civ.  A.)  81  SW  846;  Hunt  v.  Nutt, 
(Civ.  A.)  27  SW  1031. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Bar- 
man, 91  Va.  601,  22  SE  490,  50  Am 
SR  856,  44  LRA  289;  Norfolk,  etc.,  R. 
Co.  v.  Sutherland,  89  Va.  70S.  17  SE 
127. 

Wis. — Burns  v.  Chicago,  etc.,  R. 
Co.,  104  Wis.  646,  80  NW  927  (recog- 
nizing the  rule). 

[a]  Malm  applied. — (1)  Where  a 
oarrier  separated  two  cars  of  pott- 
toes  while  they  were  In  transit,  so 
that  the  caretaker  was  prevented 
from  attending  to  one  of  the  cars  and 
the  potatoes  therein  were  froien.  the 
carrier  was  liable,  notwithstandlnr 
the  potatoes  may  not  have  froaen  un- 
til after  they  were  delivered  to  a 
connecting  carrier.  Whitnack  v. 
Chicago,  etc..  R.  Co..  82  Nebr.  464. 
118  NW  67,  180  AmSR  692,  19  LRA 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  perishable  goods  their  loss  is  caused  iu  the  hands 
of  the  second  carrier,  the  first  carrier  will  be  liable'14 
and,  if  by  delay  of  the  initial  carrier  in  giving  ship- 
ping directions  to  the  connecting  carrier  there  is 
delay  in  the  transportation,  the  first  carrier  trill  be 
responsible  therefor."  But  to  render  the  first  car- 
rier  liable  it  must  appear  that  its  delay,  and  not 
that  of  the  second  carrier,  was  the  proximate  cause 
of  the  loss.16  If,  however,  there  is  concurring  neg- 
ligence of  both  carriers,  either  will  be  liable."  And 
the  shipper  must  take  notice  of  delays  necessarily 
incident  to  transfers  from  one  line  to  another.1* 

First  carrier  will  not  be  liable  for  conversion  by 
second'  carrier,  even  though  there  has  been  negli- 
gence in  properly  advising  the  second  carrier  as  to 
ownership  of  the  property." 

[J  887]  8.  Liability  for  Delay  in  Transporta- 
tion. In  the  absence  of  statute  providing  other- 
wise, the  initial  carrier  is  liable  only  for  delay  oc- 
curring on  its  own  line  both  where  the  contract  of 
transportation  limits  its  liability  to  its  own  line 
and  where  it  has  not  entered  into  a  through  con- 
tract of  transportation,20  unless  the  delay  occurring 
on  the  connecting  line  is  due  to  the  initial  carrier's 
negligence.*1  However,  if  the  first  carrier  has  un- 
dertaken to  carry  the  -  goods  to  their  destination 


NS  1011.  (2)  Where  the  decay  of 
cabbages  transported  by  successive 
carriers  began  on  the  line  of  the 
initial  carrier.  It  wets  liable,  although 
the  decay  continued  on  the  lines  of 
the  succeeding  carriers.  Interna- 
tional, etc.,  R.  Co.  v.  Welbourne, 
(Tex  Civ.  A.)  113  SW  780. 

14.  Ark. — St.  Louis,  etc.  R.  Co.  v. 
Coolldge.  73  Ark.  112.  83  SW  338,  108 
AmSR  21,  67  LRA  655,  3  AnnCas  582. 

Ga. — Rome  R  Co.  v.  Sullivan,  25 
Ga.  228. 

111. — Michigan  Cent.  R.  Co.  v.  Cur- 
tis. 80  111.  324;  Rock  Island,  etc.,  R. 
Co.  v.  Potter,  36  111.  A.  590. 

Mass. — Fox  v.  Boston,  etc.,  R.  Co., 
148  Mass.  220,  10  NE  222.  1  LRA 
702. 

Okl. — Midland  Valley  R.  Co.  ▼. 
George,  36  Okl.  12,  127  P  871. 

Tex. — San  Antonio,  etc.,  R.  Co.  ▼. 
Thompson,  (Civ.  A.)  66  SW  792. 

[a]  Tins,  where  a  railroad  com- 
pany falls  to  furnish  cars  at  a  time 
verbally  agreed  on  by  its  agent,  and 
because  of  such  failure  freight  ship- 
ped fails  to  connect  with  a  train  of 
a  connecting  carrier  and  is  damaged 
by  delay,  the  company  is  liable  there- 
for. Midland  Valley  R.  Co.  v.  George, 
36  Okl.  12,  127  P  871. 

15.  Ala. — Melbourne  v.  Louisville, 
etc.  R.  Co.,  88  Ala.  443.  6  S  762. 

Cal. — Cblfax  Mountain  Fruit  Co.  v. 
Southern  Pac  Co.,  46  P  668. 

111.-1— Michigan  Southern,  etc.,  R. 
Co.  v.  Day.  20  111.  876,  71  AmD  278. 

Mo. — Hall  v.  Wabash  R.  Co.,  80 
Mo.  A.  463. 

N.  T. — Sherman  ▼.  Hudson  River 
R.  Co.,  64  N.  Y.  254. 

Tenn. — IlMnols  Cent,  R.  Co.  v. 
Southern  Seating,  etc.,  Co.,  104  Tenn. 
S68.  68  SW  303,  50  LRA  729. 

16.  Detroit,  etc.,  R.  Co.  v.  Mc- 
Kenate.  43  Mich.  609,  6  NW  1031: 
Michigan  Cent.  R.  Co.  v.  Burrows,  33 
Mich.   6. 

17.  Ft.  Worth,  etc.,  R.  Co.  v. 
Byers.  (Tex.  Civ.  A.)  36  SW  1082. 
But  compare  St.  Louis,  etc.  R.  Co.  v. 
Coolldge.  73  Ark.  112.  83  SW  333,  108 
AmSR  21,  67  LRA  556,  3  AnnCas  582 
(holding  that  recovery  may  be  had 
of  the  initial  carrier  for  Injury  to 
perishable  goods  shipped  over  con- 
necting Mnes,  caused  by  negligent  de- 
lay in  transportation,  although  each 
carrier  was  guilty  of  such  delay, 
there  being  no  evidence  that  the 
damages  were  caused  solely  by  the 
delay  of  the  subsequent  carriers) ; 
L.  Starks  Co.  v.  Manistee,  etc.,  R  Co.. 
165  Mich.  618.  523,  131  NW  99  (hold- 
ing that,  where.  In  an  action  against 
an  Initial  carrier  for  damages  to  a 
carload     of     potatoes     by     delay     in 


transportation,  the  evidence  indi- 
cated that  by  far  the  greater  part 
of  the  loss  occurred  through  the  un- 
explained delays  of  the  carriers 
other  than  defendant,  It  could  not  be 
made  liable  as  an  Insurer  for  the 
total  loss,  because  its  agent,  '  on 
transferring  the  potatoes  to  the  next 
connecting  carrier,  neglected  to  add 
to  the  waybill  a  direction  to  notify 
a  particular  person  of  the  arrival  of 
the  car  at  Its  destination,  whereby 
the  delay  was  extended  three  days, 
before  such  person  received  notice  of 
the  arrival  of  the  car,  when  on  in- 
spection he  found  them  so  badly  de- 
cayed that  he  Was  compelled  to  re- 
fuse them.  "We  deem  It  more 
logical  to  hold  the  defendant  respon- 

?iible  oaly  for  such  portion  of  the  de- 
ay  and  consequent  loss,  if  any,  as 
was  dependent  on  Its  own  negli- 
gence"). 

18.  Burns  v.  Chicago,  etc,  R.  Co., 
104  Wis.   646,  80  NW  927. 

Delay  generally  see  infra  I  887. 

19.  Northern  R.  Co.  v.  Fltchburg 
R.  Co.,  6  Allen   (Mass.)  254. 

20.  Cal. — Palmer  v.  Atchison,  etc, 
R.  Co.,  101  Cal.  187,  36  P  630. 

Qa. — Central  R..  etc.,  Co.  v.  Skellle, 
86  Ga.  686,  12  SB  1017. 

111. — Coats  v.  Chicago,  etc.,  R.  Co., 
239  111.  154.  87  NE  929. 

Ky. — Richmond,  etc.,  R.  Co.  v. 
Richardson,  43  SW  465.  19  KyL  1495. 

Mich. — Hope  v.  Delaware,  etc., 
Canal  Co..  Ill  Mich.  209,  69  NW  487; 
Michigan  Cent.  R  Co.  v.  Burrows,  3! 
Mich.  6. 

Minn. — Ortt  v.  Minneapolis,  etc.,  R. 
Co.,   36   Minn.   396,   31   NW   519. 

N.  T. — Sherman  v.  Hudson  River 
R.  Co.,  64  N.  T.  264. 

N.  C. — Watson  v.  Atlantic  Coast 
Line  R.  Co.,  145  N.  C.  236.  59  SE  55. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Walker.  29  Okl.  856,  119  P  993. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Noelke,  (Olv.  A.)  110  SW  82;  Inter- 
national, etc.,  R  Co.  v.  Ernest,  (Civ. 
A.)77  SW  29. 

W.  Va. — Delaney  v.  U.  S.  Express 
Co.,  70  W.  Va.   502,  74  SE  612. 

[a]  In  case  of  transportation  oy 
oonneetlng  carriers,  each  liable  only 
wiith  reference  to  its  own  Mne,  one 
of  them  will  be  liable  only  for  de- 
preciation during  delay  due  to  its 
own  negligence.  St.  Louis,  etc.,  R. 
Co.  v.  Cohen,  (Tex.  Civ.  A.)  56  SW 
1123. 

tb]  In  Virginia,  under  a  statute 
since  repealed,  where  a  shipment  of 
lumber  delivered  to  a  carrier  for 
transportation  to  a  certain  point  be- 
yond Its  line,  and  by  It'  turned  over 
to  a  connecting  carrier,  was  delayed 


over  connecting  lines,  it  will  be  liable  for  delay  on 
such  connecting  lines  to  the  same  extent  as  on  its 
own  line,22  in  which  circumstances  the  connecting 
carriers  must  be  regarded  as  the  agents  of  the  ini- 
tial carrier.23  And,  independently  of  any  contract 
for  through  transportation,  the  initial  carrier  is  lia- 
ble under  the  Carmack  amendment  for  any  delay 
occurring  on  a  connecting  line  in  case  of  interstate 
shipments  ;**  and  under  this  statute  any  contract  by 
the  initial  carrier  attempting  to  limit  liability  for 
unreasonable  delay  to  its  own  line  would  be  void.2* 
There  is  a  damage  or  injury  to  the  goods  themselves 
by  delay  in  transportation,  where  it  is  shown  that 
the  delay  in  transportation  has  caused  the  goods  to 
depreciate  in  value  in  the  market  of  their  destina- 
tion.28 > 

[i  888]  9.  Liability  on  Receipt  of  Goods  for 
Return  to  Shipper.  The  initial  carrier  is  liable  for 
injuries  to  goods  occurring  on  its  line  if  they  are 
received  back  from  the  connecting  carrier  on  a  re- 
turn of  the  goods  to  the  point  of  shipment.27 

[$889]  0.  Bights,  Duties,  and  Liabilities  of  In- 
termediate and  Terminal  Carriers28 — 1.  Duty  to 
Receive  and  Transport  Goods.  The  duty  of  an  in- 
termediate or  terminal  carrier  to  receive  goods  ten- 
dered for  transportation  by  the  preceding  carrier 

in  reaching  its  destination,  the  initial 
carrier  alone  was  liable  for  such  de- 
lay in  the  absence  of  a  showing  that 
the   delay   did   not   occur   while   the 

?oods  were  In  its  possession.     Nor- 
olk,   etc..   R.   Co.   v.   Wilkinson,   106 
Va.  775.- 56  SE  808. 

SI.  Illinois  Cent.  R.  Co.  v.  South- 
ern Seating,  etc.,  Co.,  104  Tenn.  568, 
68  SW  803,  78  AmSR  933,  50  LRA 
729  (as,  for  instance,  where  the  de- 
lay Is  due  to  the  Initial  carrier's  mis- 
direction of  the  goods).  See  supra 
i  886. 

89.  U.  S. — St.  Louis,  etc,  R.  Co.  v. 
Edwards,  78  Fed.  745.  24  CCA  300; 
Bussey  v.  Memphis,  etc.,  R.  Co.,  11 
Fed.  330,  4  McCrary  406. 

Ark. — St.  Louis  Southwestern  R, 
Co.  v.  Wallace,  90  Ark.  138.  118  SW 
412,  22  LRANS  379. 

Cal. — Perelra  v.  Central  Pac.  R. 
Co.,  66  Cal.  92,  4  P  988. 

Ga. — Central  R,  etc.,  Co.  v. 
Georgia  Fruit,  etc.,  Exch.,  91  Ga. 
389,  17  SE  904:  Savannah,  etc.,  R. 
Co.  v.  Pritchard,  77  Ga.  412,  1  SE 
261.  4  AmSR  92;  Rome  R.  Co.  v. 
Sullivan,   25  Ga.   228. 

111. — Toledo,  etc.,  R.  Co.  v.  Lock- 
hart,  71  111.  627:  Fesser  v.  Chicago, 
etc.,  R.  Co.,  193  111.  A.  482. 

Iowa. — Aultman  Engine,  etc..  Co.  v. 
Chicago,  etc.,  R  Co.,  143  Iowa  661, 
121  NW  22. 

"Minn. — Baldwin  v.  Great  Northern 
R.  Co.,  81  Minn.  247.  83  NW  986.  83 
AmSR  370.  51  LRA  640. 

Mo. — Ingwersen  v.  St.  Louis,  etc., 
R.  Co.,  116  Mo.  A.  139.  92  SW  367. 

N.  T. — Burtls  v.  Buffalo,  etc.,  R. 
Co.,  24  N.  T.  269;  Isham  v.  Erie  R. 
Co.,  112  App.  Dlv.  612,  98  NYS  609 
[aft  191  N.  Y.  647  mem,  86  NE  1111 
mem]. 

Tex. — International,  etc.,  R.  Co.  v. 
Anderson,  3  Tex.  Civ.  A  8,  21  SW 
6*1. 

Ont. — James  v.  Dominion  Express 
Co.,  9  OntWR  93. 

33.  St.  Louis,  etc.,  R.  Co.  v.  Ed- 
wards, 78  Fed.  745,  24  CCA  300; 
Lewellyn  v.  Pere  Marquette  R.  Co., 
186  111.  A.  171. 

94.     See  cases  Infra  note  25. 

35.  Chicago,  etc.,  R.  Co.  v.  Miles, 
92  Ark.  573,  128  SW  776,  124  SW 
1048;  Baltimore,  etc.,  R.  Co.  y.  Sper- 
ber,  117  Md.  696,  84  A  72;  Southern 
Pac.  R.  Co.  v.  Lyon,  107  Miss.  777, 
66  S  209. 

36.  Southern  Pac.  R.  Co.  v.  Lyon, 
107  Miss.  777,  66  S  209. 

37.  Reason  v.  Detroit,  etc.,  R.  Co., 
150  Mich.  50,  113  NW  596. 

38.  liability  of  oonneetlng  carrier 
is  oase  of  deviation  see  supra  S  169. 
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is  the  saine  as  that  of  the  initial  carrier  to  receive 
from  the  shipper  goods  for  transportation  on  its 
own  line.2*  And,  if  the  goods  are  tendered  in  such 
manner  that  the  carrier  is  under  obligation  to  re- 
ceive them,  it  will  be  liable  as  any  other  carrier  for 
refusing  so  to  do.80  After  the  goods  are  received 
by  the  carrier,  its  liability  is  that  of  common  car- 
rier of  goods. x  It  then  becomes  the  duty  of  the 
carrier  to  transport  the  goods  to  the  end  of  its  route 
with  reasonable  diligence  and  to  exercise  reasonable 
care  for  the  preservation  of  the  goods  ;32  but  this  is 
the  extent  of  its  duty,  and  it  is  only  bound  to  for- 
ward the  shipment  with  reasonable  diligence."  How- 
ever, until  the  goods  are  accepted  by  the  connect- 
ing carrier,  it  does  not  become  liable  to  the  owner 
as  a  common  carrier  ;M  and,  <if  the  second  carrier 
has  taken  custody  of  the  goods  but  something  re- 
mains to  be  done  before  they  are  forwarded,  it  is 
liable  only  as  warehouseman. 

Seasonable  regulations  and  conditions  may  be 
imposed  with  reference  to  the  acceptance  of  goods 
from  another  carrier.3* 

The  owner  may  change  the  destination  of  the 
goods  by  arrangement  with  the  second  carrier.** 


Feeding  and  watering  live  stock.  Under  the  fed- 
eral statute  prohibiting  a  carrier  of  stock  from 
confining  the  same  for  more  than  twenty-eight  hour* 
without  food  and  water,  the  connecting  carrier  most 
take  notice  of  the  length  of  time  the  animals  have 
been  confined  by  the  previous  carrier.8* 

[ft  890]  2.  Duty  to  Furnish  Suitable  Oars  and 
Other  Facilities.39  As  is  shown  in  another  section, 
the  connecting  carrier  is  not  bound  to  receive  and 
transport  cars  which  are  not  in  a  suitable  condition 
for  further  transportation.*0  Nevertheless,  if  it 
does  accept  defective  cars  for  transportation,  it  will 
be  liable  for  loss  or  injury  to  the  shipment  sus- 
tained by  reason  of  such  defective  condition-,41  and 
it  cannot  relieve  itself  from  damages  resulting  from 
a  breach  of  its  duty  to  furnish  satisfactory  and 
suitable  cars  by  showing  that  it  carried  the  goods 
in  the  same  cars  in  which  it  received  them  from  a 
connecting  line,43  although  apparent  limitations  of 
the  rule  have  been  announced  in  the  case  of  cars  of 
the  initial  carrier  used  for  shipments  under  eon- 
tracts  for  through  transportation,43  or  for  shipments 
of  fruit,44  especially  where  such  cars  are  aecotn- 


99.  Ga. — Central  R.  Co.  v.  Logan, 
77  Ga.  804.   2   SE   465. 

Me. — Dunham  v.  Boston,  etc.,  R. 
Co..  70  Me.  164,  36  AmR  314. 

N.  C. — Randall  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  612.  13  SB  137. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Texas, 
etc.,  R.  Co.,  93  Tex.  482,  56  SW  328; 
Gulf,  etc.,  R.  Co.  v.  Batte,  (Civ.  A.) 
107  SW  632;  Red  River,  etc.,  R.  Co. 
v.  Eastin.  39  Tex.  Civ.  A.  679,  88  SW 
530;  Gulf,  etc.,  R.  Co.  v.  Godalr,  3 
Tex.  Civ.  A.  514,  22  SW  777. 

Wash. — Andrus  v.  Columbia,  etc., 
Steamboat  Co.,  47  Wash.  333,  92  P 
128. 

ta]  Application  of  rule. — Where  a 
connecting  carrier  delivered  a  car  on 
a  track  owned  jointly  with  defend- 
ant, and  informed  defendant's  agent 
that  It  had  no  charges  against  the 
car,  it  was  defendant's  duty  to  ship 
out  the  same  In  accordance  with 
orders  from  the  owner,  and  Its  re- 
fusal so  to  do  by  reason  of  the  con- 
necting carrier's  subsequent  objec- 
tion rendered  defendant  a  Joint  tort- 
feasor and  liable  for  damages  from 
the  delay.  The  first  carrier  was 
estopped  as  against  the  shipper  from 
claiming  any  control  of  the  car.  Gulf, 
etc.,  R.  Co.  v.  Lowery,  (Tex.  Civ.  A.) 
155  SW  992. 

30.  Central  R.  Co.  v.  Logan,  77 
Ga.  804.  2  SE  465f  Dunham  v.  Boston, 
etc.,  R.  Co.,  70  Me.  164,  36  AmR  314; 
Gulf,  etc.,  R.  Co.  v.  Texas,  etc.,  R. 
Co.,  93  Tex.  482.  56  SW  328;  Gulf, 
etc.,  R  Co.  v.  Godalr,  3  Tex.  Civ.  A. 
614.  22  SW  777. 

31.  Ga. — Southern  Express  Co.  v. 
Urquhart,  52  Ga.  142. 

111. — Gulliver  v.  Adams  Express 
Co..  38  111.  503. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Lehman.  56  Md.  209.  40  AmR  416. 

Miss. — Southern  Express  Co.  v. 
Thornton.  41   Miss.  216. 

N.  T. — Livingston  v.  New  York 
Cent.,  etc.,  R.  Co.,  76  N.  Y.  631: 
Cartwrlght  v.  Rome,  etc.,  R.  Co.,  85 
Hun  617,  38  NYS  147;  Witbeck  v. 
Holland,  55  Barb.  443,  38  HowPr  273 
[aff  46  N.  Y.  13,  6  AmR  23]. 

Tex. — Missouri,  etc.,  R  Co.  v.  Dil- 
worth,   (Civ.  A.)    65  SW  602. 

Wis. — Wood  v.  Milwaukee,  etc.,  R. 
Co..  27  Wis.  541,  9  AmR  465. 

33.  Philadelphia,  etc..  R  Co.  v. 
Diffendal.  109  Md.  494.  72  A  193.  458; 
Chicago,  etc.,  R.  Co.  v.  Kapp,  37  Tex. 
Civ.  A.  203.  83  SW  233. 

33.  Chicago,  etc.,  R.  Co.  v.  Kapp, 
37  Tex.  Civ.  A.  203.  83  SW  233. 

34.  Mt.  Vernon  Co.  v.  Alabama 
■  Great  Southern  R.  Co.,  92  Ala.  296,  8 

S    687:    Gass    v.    New    York.    etc.,    R. 
Co.,  99  Mass.  220.  96  Ami")  742;  Gray 


v.   Wabash,   R.  Co.,   119   Mo.  A.   144, 
95    SW  983. 

"When  goods  are  delivered  by  one 
carrier  to  another.  It  is  evident  that 
the  liability  of  the  second  commences 
only  when  that  of  the  first  termi- 
nates. "  If  there  be  no  relation  of 
partnership  between  them,  one  can- 
not receive  and  accept,  the  goods 
for  transportation  until  the  other  has 
completed  the  delivery  of  them  to 
him,  and  discharged  himself  from 
the  custody  or  control  of  them."  Gass 
v.  New  York,  etc..  R.  Co.,  99  Mass. 
220,  227.  96  AmD  742. 

[a]  Kotloe  and  •hipping'  direc- 
tions.—Where  an  Initial  earrier 
places  a  loaded  car  on  the  sidetrack 
of  a  connecting  carrier,  without  no- 
tice to  the  latter,  and  without  any 
mark  of  the  name  and  address  of  the 
consignee,  or  any  waybill  o.r  ship- 
ping directions,  the  connecting 
carrier  is  only  a  bailee  of  the  car, 
and  Its  stringent  liability  as  common 
carrier  does  not  attach  until  such 
waybill  or  directions  are  given,  or 
until  It  Is  Informed  to  what  place 
the  car  Is  to  be  forwarded,  and  to 
whom  delivered.  Mt.  Vernon  Co.  v. 
Alabama  Great  Southern  R.  Co.,  92 
Ala.  296,  8  S  687. 

fbl     ^That    Is    not    acceptance,' 
Proof  that  cars  containing  plaintiff's 
property    were    placed    on    defendant 
railroad's  connecting  track,  the  usual 

Jlace  of  delivery  of  freight  destined 
or  it  as  connecting  carrier,  under  an 
arrangement  with  other  roads  that 
freight  so  placed  would  be  accepted 
fen-  further  transportation,  did  not 
amount  to  an  acceptance  until  de- 
fendant took  actual  charge  of  the 
property,  accepted  the  bill  of  lading, 
or  performed  some  other  acts 
amounting  In  law  to  an  acceptance. 
Gray  v.  Wabash  R.  Co.,  119  Mo.  A. 
144.  95  SW  983. 

38.  Judson  v.  Western  R.  Corp., 
4  Allen  (Mass.)   520,  81  AmD  718. 

30.  Randall  v.  Richmond,  etc.,  R. 
Co.,  108  N.  C.  612,  13  SE  137;  Gulf, 
etc.,  R  Co.  v.  A.  S.  Frank  Co.,  (Tex. 
Civ.  A.)  48  SW  210. 

37.  Sutherland  v.  Peoria  Second 
Nat.  Bank.  78   Ky.   250. 

38.  U.  S.  v.  Louisville,  etc..  R. 
Co.,  18  Fed.  480;  Comer  v.  Columbia, 
etc.,  R.  Co..  52  S.  C.  36.  29  SE  637. 
See  also  supra  5  105  et  seq. 

39.  Duty  of  Initial  carrier  to  fur- 
nish suitable  cars  see  supra  I  88-97. 

40.  See  Infra  8  939. 

41.  Ark.— Gibson  v.  Little  Rock, 
etc.,  R.  Co.,  93  Ark.  439,  124  SW 
1033. 

Ind. — Nashville,  etc.,  R.  Co.  v. 
Johnson,   (A.)   106  NE  414. 


Iowa. — Blair  v.  Wells.  166  Iowa 
190,  135  NW  616;  Beard  v.  Illinois 
Cent.  R.  Co..  79  Iowa  618.  44  NW  800, 
18   AmSR   381,   7    LRA   280. 

Minn. — Shea  v.  Chicago,  etc.,  R  Co., 
66  Minn.  102,   68  NW  608. 

S.  C. — Walllngford  v.  Columbia, 
etc..  R.  Co.,  26  S.  C.  268,  2  SE  19. 

Tex. — St.  Louis,  etc..  R.  Co.  v.  Car- 
lisle. 34  Tex.  Civ.  A  268,  78  SW 
663. 

[a]  Ulnstratlons.— ( 1 )  A  carrier 
using  a  car  of  a  refrigerator  com- 
pany for  the  transportation  of  perish- 
able goods  Is  under  the  same  obliga- 
tion to  care  for  them  that  it  would 
have  been  had  the  car  belonged  to 
it,  and  is  liable  for  a  loss  caused  by 
negligence  In  falling  to  keep  the 
drain  holes  of  the  car  open.  Gibson 
v.  Little  Rock,  etc.,  R.  Co.,  9*  Ark. 
439.  124  SW  1033.  (2)  A  further  illus- 
tration of  this  principle  is  found  in 
an  action  against  an  intermediate 
line  for  damages  to  a  shipment  of 
butter,  caused  by  its  failure  to  pro- 
vide refrigerator  cars  or  to  pack  ice 
In  the  car,  where  defendant  pleaded 
that  it  took  the  butter  in  the  same 
cars  in  which  it  was  shipped  origi- 
nally, and  set  up  a  custom  under 
which  it  always  took  cars  from  con- 
necting carriers  without  changing 
the  goods  in  them,  particularly 
where,  as  in  this  case,  the  cars  were 
sealed.  But  It  was  held  that  such 
a  custom  was  no  defense,  being  Itself 
based  on  negligence.  Beard  v.  Illi- 
nois Cent.  R.  CO.,  79  Iowa  618.  44 
NW  800.  18  AmSR  381.  7  LRA  280. 

Ub]  Defective  oars  Improperly 
Oed. — Where  a  terminal  carrier 
without  necessity  accepted  from  a 
connecting  carrier  certain  horses  in 
a  car  of  insufficient  size  and  im- 
properly bedded,  the  terminal  carrier 
was  liable  for  any  Injuries  resulting 
to  the  horses  by  reason  of  the  insuffi- 
ciency of  the  car.  Nashville,  etc.,  R 
Cd.  v.  Johnson,  (Ind.  A.)  106  NE 
414. 

42.  See  cases  supra  note  41. 

43.  Blount  v.  Pennsylvania  R. 
Co..  119  NYS  65  (holding  that  a 
terminal  carrier  Is  not  responsible 
for  any  defect  In  the  car  in  which 
the  goods  were  shipped  under  a  con- 
tract for  through  carriage,  where  It 
did  not  furnish  the  car  and  was  not 
the  owner  of  It). 

44.  Corso  v.  New  Orleans,  etc,  R 
Co.,  48  La.  Ann.  1286,  20  S  752  (hold- 
ing that  a  connecting  carrier  is  not 
required  to  keep  on  hand,  at  the 
connecting  point,  cars  of  a  special 
kind,  for  forwarding  fruit,  to  meet  a 
possible  contingency  arising  from  the 
defective     condition     of    the    car    In 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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panied  by  messengers  of  the  initial  carrier.45  Where 
such  carrier  receives  a  car  from  a  preceding  carrier 
and  undertakes  to  transport  the  goods  in  it,  it  there- 
by makes  the  car  a  part -of  its  own  agency  and 
means  of  transportation  and  is  liable  to  the  same 
extent  as  though  the  car  were  its  own.4*  A  carrier 
receiving  from  another  carrier  cattle  for  shipment 
is  liable  for  injuries  to  the  cattle  caused  by  plac- 
ing them  in  pens  without  shelter  and  too  small  to 
accommodate  them  properly,  and  allowing  them  to 
remain  therein  for  a  day  in  the  sun  without  food  or 
water,  although  it  may  not  be  liable  for  not  holding 
a  train  for  the  cattle.4' 

[J  891]  S.  Care  of  Goods  in  Transit.  As  here- 
tofore shown,  it  is  the  duty  of  the  carrier  when 
goods  of  a  perishable  nature  are  accepted  by  it  for 
shipment  to  see  that  its  cars  are  properly  ventilated 
in  transit,4*  and  also  to  see  that  the  cars  are  kept 
reasonably  cool,4*  if  the  goods  are  of  a  character 
which  require  it.  This  rule  ordinarily  applies  to 
connecting  carriers  as  well  as  to  initial  carriers, 
where  they  accept  for  transportation  cars  of  another 
company  whose  contents  require  ventilation  and 
refrigeration;**  but  a  connecting  carrier  that  had 
received  fruit  cars  which  had  been  loaded  by  the 
consignor  at  the  time  of  shipment  over  the  initial 
carrier's  line,  and  which  were  accompanied  by  mes- 
sengers whose  duty  it  was  to  attend  to  the  heating 
of  the  cars,  was  held  not  liable  for  the  failure  to 
keep  the  cars  at  the  proper  temperature.*1 

[$  892]  4.  Duty  to  Follow  Routing  Instructions. 
As  heretofore  shown,  it  is  the  duty  of  the  initial 
carrier  to  follow  the  routing  instructions  given  by 
the  shipper,  and  a  failure  to  observe  such  instruc- 
tions will  render  him  liable  for  any  loss  occur- 
ring during  such  deviation.**  Likewise,  a  con- 
necting carrier,  in  receiving  freight  under  a  contract 
of  shipment  over  several  specified  lines,  owes  a 
contract  duty  toNthe  shipper  not  to  divert  the  freight 


without  the  shipper's  consent."  And  where  a  ship- 
ment routed  over  specified  connecting  lines  is  di- 
verted by  the  first  two  carriers  without  authority 
to  a  line  not  included  in  the  contract,  and  that  line 
received  the  shipment  without  sufficient  shipping 
instructions,  the  three  carriers  are  jointly  and  sev- 
erally liable  for  loss  resulting  to  the  shipment.*4 

A  terminal  carrier,  not  being  a  party  to  the  con- 
tract of  routing,  is  ordinarily  not  liable  for  dam- 
ages resulting  from  improper  routing  by  the  initial 
carrier.55  Where  a  terminal  carrier  over  whose  line 
goods  were  billed  as  part  of  a  dispatch  route  never 
received  the  goods  by  reason  of  a  wrongful  diver- 
sion thereof  by  a  prior  carrier,  it  is  not  liable  for 
loss  caused  by  such  diversion. 

t  J  893]  5.  Duty  to  Deliver  to  Succeeding  Car- 
rier. As  between  intermediate  carriers,  the  duty 
of  the  one  in  possession  at  the  end  of,  his  route  is 
to  deliver  the  goods  to  the  succeeding  carrier  or  to, 
notify  him  of  their  arrival;57  and  the  former  is  not 
relieved  of  responsibility  by  unloading  the  goods  at 
the  end  of  his  route  and  storing  them  in  his  ware- 
house without  delivery  or  notice  to,  or  any  attempt 
to  deliver  to,  his  successor.5*  The  duty  to  make  de- 
livery to  the  succeeding  carrier  is  not  affected  by 
the  fact  that  no  formal  bill  of  lading  or  shipping 
contract  had  been  executed.**  If  acceptance  is  re- 
fused, the  carrier  should  notify  the  consignor  or 
the  consignee  without  unreasonable  delay  and  should 
store,  or  otherwise  take  care  of,  the  goods  while 
awaiting  instructions;*0  and,  having  done  this,  the 
liability  of  the  carrier,  as  such,  will  cease,  and  the 
liability  of  a  warehouseman  will  be  substituted.*1 

[$  894]  6.  Liability  for  Loss  or  Injury — a. 
Each  Liable  for  Loss  or  Injury  Occurring  on  Its 
Own  Line — (1)  The  General  Rule.  Intermediate 
and  terminal  carriers  are  each  responsible  for 
loss  or  damage  occurring  on  its  own  line;*2  and  the 
fact  that  each  acts  in  the  transportation  as  the 


which      the     frutt     was      originally 
shipped). 

45.  Texas,  etc.,  R.  Co.  v.  Rackusin, 
(Tex.  Civ.  A.)  145  SW  734  (holding 
that  a  connecting-  carrier  was  not 
liable  for  defects  in  fruit  cars,  nor 
for  the  failure  to  keep  the  cars  at 
the  proper  temperature,  where  the 
cars  were  loaded  by  the  initial  car- 
rier and  accompanied  by  Its  mes- 
sengers, whose  duty  It  was  to  attend 
to  these  details). 

46.  Walltngford  v.  Columbia,  etc., 
R  Co„  24  S.  C.  258.  2  SE  19;  St. 
Louts,  etc.,  R.  Co.  v.  Carlisle,  34  Tex. 
Civ.  A.   268.  78  SW  558. 

4T.  Andrews  v.  McGlll,  (Tex.  Civ. 
A)   179   SW   1087. 


48.  See  supra  t  102. 
40.  See  supra  I  102. 
50.     Beard  v.  Illinois 


.Is  Cent.  R.  Co., 

78  Iowa  618.  44  NW  800,  18  AraSR 
381,  7  LRA  280;  Dunlap  v.  Great 
Northern  R.  Co.,  34  S.  5.  320,  148 
VW    529 

[a]  Xteaaoa  for  rule.— By  under- 
taking to  transport  such  cars,  the 
'carrier  assumes  the  obligation  of 
keeping;  them  properly  cooled  and 
ventilated  until  delivered  to  the  con- 
signee or  to  the  next  succeeding 
carrier  as  the  case  may  be.  Dunlap 
v.  Great  Northern  R.  Co.,  34  S.  D. 
320.  148  NW  529. 

51.  Texas,  etc.,  R.  Co.  v.  Rackusln, 
(Tex.  Civ.  A.)  145  SW  784. 

63.     See  supra  j   84. 

53.  Saxon  Mill  v.  New  York,  etc., 
R.  Co..  214  Mass.  383,  101  NE  1075: 
Drake  v.  NashvtHe,  etc.,  R.  Co.,  125 
Tenn.  627,  148  SW  214. 

54.  Drake  v.  Nashville,  etc.,  R. 
Co.,  125  Tenn.  627,  148  SW  214. 

65.  Houston,  etc.,  R.  Co.  v.  Bu- 
chanan, (Tex.  Civ.  A.)  84  SW  1073. 

[a]  Boas. on  for  rule. — The  Initial 
carrier  alone  being  a  party  to  that 
contract  Is  the  party  liable.     Hous- 


ton, etc.,  R.  Co.  v.  Buchanan,  <Tex. 
Civ.  A.)  84  SW  1073. 

58.  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383,  101  NE  1075. 

67.  See  cases  infra  note  58;  and 
supra  I  880. 

88.  u.  S. — Texas,  etc.,  R.  Co.  v. 
Retas,  183  U.  S.  421,  22  SCt  263.  46 
L>.  ed.  868;  Buston  v.  Pennsylvania 
R.  Co..  119  Fed.  808.  56  CCA  320  [cer- 
tiorari den  189  U.  S.  511,  23  SCt  850, 
47  L.  ed.  923]. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Diffendal.  109  Md.  494.  72  A  193,  468; 
Shockley  v.  Pennsylvania  R.  Co.,  109 
Md.  128.  71  A  437. 

Mass. — Saxon  Mills  v.  New  York, 
etc.,  R.  Co.,  214  Mass.  383,  101  NE 
1076. 

Mich. — Condon  v.  Marquette,  etc., 
R.  Co.,  66  Mich.  218,  21  NW  321,  64 
AmR  367. 

N.  Y. — McDonald  v.  Western  R. 
Corp.,  34  N.  Y.  497. 

W.  Va. — Lewis  v.  Chesapeake,  etc.. 
R.  Co.,  47  W.  Va.  656,  36  SE  908.  81 
AmSR  816. 

68.  Saxon  MiHs  v.  New  York,  etc., 
R.  Co.,  214  Mass.  383.  101  NE  1076. 

80.  Buston  v.  Pennsylvania  R.  Co., 
119  Fed.  808.  56  OCA  320  [aft  116 
Fed.  235,  and  certiorari  den  189  U.  S. 
511.   23  SCt   860,   47   L.   ed.  923]. 

61.  Buston  v.  Pennsylvania  R.  Co., 
119  Fed.  808,  66  CCA  820  [aft  116 
Fed.  235,  and  certiorari  den  189  U.  S. 
511.  23  SCt  850,  47  L.  ed.  923].  See 
also  supra  I  882. 

63.  U.  S. — Harding  v.  Interna- 
tional Nav.  Co.,  12  Fed.  168;  Knowles 
v  Pittsburgh,  etc..  R.  Co.,  14  F.  Cas. 
No.  7,899,  4  Bias.  466. 

Ala. — Montgomery,  etc.,  R.  Co  v. 
Moore,  51  Ala.  394. 

Ark.— St.  Louis  Southwestern  R. 
Co.  v.  Kilberry,  83  Ark.  87,  102  SW 
894;  Packard  v.  Taylor,  35  Ark.  402, 
37  AmR  37. 


Ga. — Southwestern  R.  Co.  v. 
Thornton,  71  Ga.  61;  Baugh  v.  Mc- 
Daniel,  42  Ga.  641:  Georgia,  etc..  R. 
Co.  v.  Elliott.  3  Ga.  A.  773,  60  SE 
363. 

IM.— Chesapeake,  etc..  R.  Co.  v. 
Radbourne,  62  111.  A.  203. 

Ky.— U.  S.  Mail  Line  Oo.  v.  Carroll- 
ton  Furniture  Mfg.  Co..  101  Ky.  668, 
42   SW  342,   19  KyL   833. 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
114  Me.  287,  96  A  223. 

N.  Y.— Faulkner  v.  Hart,  82  N.  Y. 
413,  37  AmR  674;  Sherman  v.  Hudson 
River  R.  Co.,  64  N.  Y.  254;  Bradley 
v.  Lake  Shore,  etc..  R.  Co.,  146  App. 
CTv.  312,  129  NYS  1045;  Lamb  v. 
Camden,  etc.,  R.,  etc.,  Co.,  2  Daly  454 
[rev  on  other  grounds  46  N.  Y.  271, 
7  AmR  333];  Hunt  v.  New  York,  etc., 
R.  Co.,  1  Hilt.  228;  Blount  v.  Penn- 
sylvania R.  Co.,  119  NYS  65;  Jacobs 
v.  Hooker.  1-JEdm.  Sel.  Cas.  472. 

S.  C. — De  Lorme  v.  Atlantic  Coast 
Line  R.  Co..  79  S.  C.  370.  60  SE  440. 

S.  D. — Elliott  v.  Chicago,  etc.,  R. 
Co.,  35  S.  D.  67.  160  NW  777. 

Tex. — United  SS.  Co.  v.  Houston 
Packing  Co.,   (Civ.  A.)   177  SW  570. 

W.  Va. — Willlamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Oo... 
71  W.  Va.   741,  77  SE  333. 

Wis. — Bichlmeir  v.  Minneapolis, 
etc.,  R.  Co..  159  Wle.  404,  160  NW 
508;  Conkey  v.  Milwaukee,  etc.,  R. 
Co.,  31  Wis.  619,  11  AmR  630. 

[a]  Season  for  mle. — "The  reason 
Of  the  rule  that  the  owner  of  the 
goods  may  proceed  directly  against 
the  carrier  who  Is  the  actual  wrong- 
doer, even  If  he  has  a  remedy  against 
the  receiving  carrier,  is  that  each 
carrier  is  an  agent  of  the  owner  au- 
thorized to  contract  with  the  con- 
necting carrier  for  the  safe  transpor- 
tation of  the  shipment,  which,  when 
undertaken  by  such  carrier,  becomes 
a  contract  with  the  owner,  for  a 
Digitized  by  VjOUvIvT 
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agent  of  the  contracting  carrier  furnishes  no  legal 
reason  why  it  should  not  be  held  liable."  If  all 
the  damages  occurred  on  the  line  of  one  of  the  con- 
necting carriers,  the  whole  amount  is  recoverable 
from  it.**  Where  by  reason  of  the  negligence  of 
each  carrier  damages  occur  on  each  line,  the  car- 
riers are  jointly  and  severally  liable  for  the  whole 
damage,  and  the  whole  damage  suffered  may  be 
recovered  from  either,*8  although  there  is  some 
authority  to  the  contrary.**  The  fact  that  a  ship- 
ment of  goods  has  been  injured  by  connecting  car- 
riers before  being  turned  over  to  the  terminal  car- 
rier does  not  relieve  the  latter  from  using  ordinary 
care  to  avoid  further  injury  to  it;  and  if  by  the 
lack  of  ordinary  care  it  does  further  injure  the 
merchandise  it  will  be  liable  for  such  further  in- 
jury.*7 A  connecting  carrier,  guilty  of  negligently 
handling  cattle  received  from  the  initial  carrier,  is 
liable  for  the  injuries  caused  thereby,  although  the 
initial  carrier  was  negligent  in  delaying  the  delivery 
of  the  cattle  and  thus  prevented  the  connecting  car- 
rier from  taking  them  out  on  its  first  train.**  Nor 
will  contributory  negligence  of  the  shipper  in  load- 
ing the  goods  on  the  car  of  the  initial  carrier,  it  is 
held,  constitute  a  defense.** 


[  $  895]  (2)  Through  Contract  by  Initial  Car- 
rier as  Affecting  Liability  of  Connecting  Carriers. 
The  general  rule  laid  down  by  the  courts  of  Eng- 
land and  Canada  is  that,  where  the  initial  carrier 
has  made  a  contract  for  through  transportation, 
there  can  be  no  recovery  for  loss  or  injury  as  against 
any  but  the  initial  carrier  in  the  absence  of  a  part- 
nership agreement  between  the  carriers.70  The  reason 
commonly  assigned  for  this  rule  is  the  absence  of 
privity  between  the  shipper  and.  the  connecting  car- 
riers." However,  directions  given  by  the  shipper  to  an 
initial  carrier  to  ship  over  the  line  of  a  particular 
connecting  carrier  constitute  the  initial  carrier  the 
agent  of  the  shipper  to  enter  into  a  new  contract 
with  such  connecting  carrier,  and  the  latter  is 
liable  to  the  shipper  for  the  loss  of  the  goods  while 
in  its  custody.  Except  in  a  few  cases,  most  of 
which  have  been  overruled  or  disapproved,7*  the 
English  rule  has  never  obtained  any  foothold  in 
America.  It  is  very  generally  held  that  the  fact 
that  the  initial  carrier  makes  a  contract  of  through 
shipment  with  the  shipper  will  not  prevent  the  ship 
per  from  suing  a  connecting  carrier  for  loss  or  in- 
jury sustained  on  its  own  line.74  It  has  been  said 
that  "the  rule  which  allows  the  action  against  the 


breach  of  which  he  can  proceed  di- 
rectly against  the  carrier  In  default. 
Owing  to  the  Important  public  duties 
which  a  common  carrier  performs, 
the  law  Implies  a  sufficient  privity 
of  contract  between  the  shipper,  and 
the  connecting-  carrier  to  enable  the 
shipper  to  maintain  an  action 
against  such  carrier  for  a  breach  of 
the  contract  of  shipment  entered 
Into  by  the  initial  carrier."  Blchl- 
melr  v.  Minneapolis,  etc..  R.  Co.,  1S9 
Wis.   404.   406.   150   NW   508. 

tb]  Bffeot  of  leas*  of  terminal 
eompanles  facilities. — Where  a  ter- 
minal railroad  company,  owning 
transfer  facilities  for  the  transfer 
of  cars  of  railroad  companies  enter- 
ing the  city,  contracted  with  one  of 
such  companies  whereby  it  could  use, 
for  an  annual  rent  and  payment  tor 
the  maintenance  of  the  tracks,  all 
terminal  facilities;  whereby  it  obli- 
gated Itself  to  deliver  to  the  terminal 
company  all  freight  cars  for  trans- 
fer, and  whereby  the  terminal  com- 
pany agreed  to  transfer  cars,  such 
company  was  a  lessee  of  the  ter- 
minal company  with  the  right  to  use 
the  terminal  facilities,  subject  to  a 
similar  right  by  the  terminal  com- 
pany and  other  railroad  companies, 
and  cars  transferred  by  the  terminal 
-company,  as  ordered  by  such  lessee, 
remained  under  the  exclusive  posses- 
sion of  such  lessee  and  the  terminal 
company  was  not  liable  for  any  loss 
of  goods  while  such  cars  were  on  Its 
terminal  facilities.  Chicago,  etc.,  R. 
Co.  v.  Peoria,  etc.,  R.  Co.,  260  III.  S20, 
95  NE  137. 

63.  U.  S.  Mall  Line  Co.  v.  Carroll- 
ton  Furniture  Mfg.  Co.,  101  Ky.  658, 
42  SW  342,  19  KyL  833. 

64.  Missouri,  etc..  R.  Co.  v.  Phil- 
lips.  (Tex.  Civ.  A.)  91  SW  242. 

68.  Ark. — St.  Louis,  etc..  R.  Co  v. 
Coolldge.  73  Ark.  112,  83  SW  333.  108 
AmSR  21,  67  LRA  656,  3  AnnCas 
582. 

Ky. — Baltimore,  etc.,  R.  Co.  v. 
Wood.  130  Ky.  839,  114  SW  734. 

Me. — Colbath  v.  Bangor,  etc.,  R. 
Co..  105  Me.  379,  74  A  918.  134  AmSR 
569:  Lake  v.  Milliken,  62  Me.  240,  16 
AmR  466. 

N.  T. — Lamb  v.  Camden,  etc.,  R. 
Co.,  2  Daly  454  [rev  on  other  grounds 
46  N.  T.  271]. 

Tex. — Houston,  etc..  R.  Co.  v.  Bath. 
40  Tex.  Civ.  A.  270,  90  SW  55;  Gulf, 
■etc.,  R.  Co.  v.  Terry,  (Civ.  A.)  89  SW 

"This  rule  obtains,  although  it  is 
Impossible  to  determine  in  what  pro- 
portion each  of  the  wrongdoers  con- 
tributed to  the  Injury;  although  the 


act  alone  of  the  party  sued  might 
have  caused  the  entire  Injury;  and 
although,  if  his  acts  had  not  concur- 
red In  producing  the  wrong,  the  same 
damages  would  have  resulted  from 
the  act  of  the  other."  St.  Louis,  etc., 
R.  Co.  v.  Coolldge,  73  Ark.  112,  116, 
83  SW  333.  108  AmSR  21,  67  LRA 
655,  3  AnnCas  582. 

[a]  Thus,  connecting  carriers  of 
live  stock  are  jointly  and  severally 
liable  for  injuries  to  the  stock  re- 
sulting from  failure  to  properly  feed 
the  same  during  transportation, 
where  such  neglect  begins  on  the 
initial  line  and  continues  to  the  point 
of  destination.  Baltimore,  etc.,  R. 
Co.  v.  Wood,  ISO  Ky.  839,  114  SW 
734. 

tb]  Defenses, — Where  certain  cot- 
ton shipped  was  injured  by  wetting 
while  in  the  hands  of  *a  connecting 
carrier.  It  was  no  defense  to  such 
carrier  s  liability  that  the  last  car- 
rier could,  by  the  exercise  of  ordi- 
nary care,  have  prevented  the  de- 
velopment of  the  injuries.  Houston, 
etc.,  R.  Co.  v.  Bath,  40  Tex.  Civ.  A. 
270,  90  SW  66. 

66.  Seaboard  Air-Line  R.  Co.  v. 
Friedman,  128  Qa.  316,  57  SB  778 
(holding  that,  where  it  affirmatively 
appears.  In  an  action  for  injuries  to 
cattle  shipped,  that  some  of  the  dam- 
age covered  by  the  verdict  accrued 
to  plaintiff  before  the  property  was 
received  by  defendant  carrier,  a  ver- 
dict against  defendant  for  the  full 
amount   claimed   was   unauthorized). 

67.  Atchison,  etc..  R.  Co.  v.  Na- 
tion. (Tex.  Civ.'  A.)  92  SW  823. 

68.  Andrews  v.  McGiH.  (Tex.  Civ. 
A.)  179  SW  1087. 

69.  Walter  v.  Alabama  Great 
Southern  R.  Co.,  142  Ala.  474,  39  S 
87. 

"The  rule  governing  this  class  of 
cases  cannot  be  more  perspicuously 
stated,  perhaps,  than  by  comparing 
it  with  and  differentiating  if  from 
the  doctrine  which  obtains  in  respect 
of  causes  of  action  resting  primarily 
on  defendant's  negligence  In  the  car- 
riage of  persons.  In  these  latter 
cases  the  contributory  negligence  of 
the  plaintiff  neutralizes  and  rendera 
innocuous  the  casual  negligence  of 
the  defendant,  and  destroys  a  cause 
of  action  resting  upon  it.  But  in  the 
other  class  of  cases,  that  to  which 
the  case  at  bar  belongs,  negligence 
upon  either  hand  is  regarded  from 
an  entirely  different  standpoint,  and 
accorded  an  entirely  different  and 
contrary  effect  and  operation,  so  to 
speak,  on  the  rights  of  the  parties. 
The  unaided,  uncontributed  to  negli- 


f:ence  of  the  plaintiff  producing  the 
njury  is  a  defense,  but  where  there 
is  negligence  also  on  the  part  of  the 
defendant,  without  which,  notwith- 
standing plaintiff's  fault,  the  Injury 
would  not  have  happened,  this  fault 
of  the  defendant  neutralizes  and 
eviscerates  the  negligence  of  the 
plaintiff  as  a  ground  of  defense.  In 
the  one  case,  plaintiff's  contributory 
negligence  destroys  the  cause  of  ac- 
tion; In  the  other,  defendant's  con- 
curring negligence  destroys  the  de- 
fense."^ McCarthy  v.  Louisville,  etc, 
R.  Co.,  102  Ala.  193,  202,  14  S  370.  41 
AmSR  29. 

70.  Kent  v.  Midland  R.  Co.,  L.  R 
10  Q.  B.  1;  Foulkes  v.  Metropolitan 
Dist  R.  Co.,  6  C.  P.  D.  167;  Bristol, 
etc.,  R.  Co.  v.  Collins,  7  H.  L.  Ca*. 
194,  11  Reprint  78;  Coxon  v.  Great 
Western  R.  Co..  6  H.  A  N.  274.  157 
Reprint  1186:  Wllby  v.  West  Corn- 
wall R.  Co.,  2  H.  *  N.  703.  167  Re- 
print 290.  To  same  effect  Mytton  v. 
Midland  R  Co.,  4  H.  *  N.  615.  167 
Reprint  982  (baggage  of  passengers): 
Grand  Trunk  R.  Co.  v.  McMillan.  1« 
Can.  S.  C.  543;  Merchants'  Dispatch 
Transp.  Co.  v.  Hately,  14  Can.  S.  C. 
672:  Bicknell  v.  Grand  Trunk  R.  Co., 
26  Ont.  A.  431;  Corby  v.  Grand  Trunk 
R.  Co..  6  OntWR  81  frev  on  other 
grounds  6  OntWR  492];  Gordon  v. 
Great  Western  R.  Co.,  34  U.  C.  Q.  R 
224.  See  also  supra  55  •  848-856. 
Contra  Hamilton  v.  Hudson's  Bay 
Co.,  1  B.  C.  Pt.  II  176  (holding  that 
the  connecting  carrier  is  also  liable). 

71.  Bristol,  etc.,  R.  Co.  v.  Collins, 
7  H.  L.  Cas.  194,  11  Reprint  78: 
Grand  Trunk  R.  Co.  v.  McMillan.  16 
Can.  S.  C.  543:  Corby  v.  Grand  Trunk 
R  Co..  6  OntWR  81  [rev  on  other 
grounds  6  OntWR   492]. 

78.  McKenzle  v.  Canadian  Pac.  R 
Co..  43  N.  S.  462. 

73.  Alabama  Great  Southern  R, 
Co.  v.  Mt.  Vernon  Co.,  84  Ala.  173.  4 
S  356;  Southern  Express  Co.  v.  Shea. 
38  Ga.  619;  Mosher  v.  Southern  Ex- 
press Co.,  38  Ga.  37:  Anchor  Line  v. 
Dater,  68  111.  369.  See  also  Freeburg 
Ooal  Cb.  v.  Union  R..  etc..  Co..  10  Mo. 
A.  5(7  (which  might  be  construed  as 
upholding  this  rule). 

74.  Ark. — Packard  v.  Taylor,  3S 
Ark.  402.  37  AmR  37. 

Oal. — Cavallaro  v.  Texas,  etc.,  R 
Co.,  110  Cal.  848,  42  P  918762  AmSR 
94. 

Ga. — Johnson  v.  Bast  Tennessee, 
etc.,  R.  Co..  90  Ga.  810.  17  SE  121 
(disapproving  earlier  Georgia  de- 
cisions to  the  contrary). 

111.— Chicago.  etc./R.  Co.  v.  North- 
ern   Line    Packet    Co..    70    111.    317; 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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earner  in  fault,  as  well  as  against  the  one  who  is 
primarily  responsible,  certainly  commends  itself  up- 
on grounds  of  both  justice  and  convenience."76 
While  it  is  held  in  some  decisions  that  an  action  on 
the  contract  will  not  lie,  and  that  the  remedy  of  the 
shipper  is  in  tort,"  the  weight  of  authority  is.  to  the 
effect  that  the  through  contract  of  shipment  made 
with  the  initial  carrier  is  binding  on  all  connect- 
ing carriers  who  receive  the  goods." 

[J  896]  (3)  Sole  as  Affected  by  the  Oarmack 
Amendment.  The  Carmack  amendment  exclusively 
controls  the  liability  of  a  receiving  carrier  for  dam- 
ages to  property  in  cases  to  which  it  applies  and 
covers  the  whole  subject  matter.78  Although  the 
Carmack  amendment  renders  the  initial  carrier  liable 
for  loss  ox  injury  to  an  interstate  shipment  which  it 
has  accepted  for  transportation,  regardless  of 
whether  the  loss  or  injury  occurred  on  its  line  or 


that  of  any  connecting  carrier  over  which  the  ship- 
ment is  transported,  such  statute  does  not  have  the 
effect  of  abrogating  the  liability  of  an  intermediate 
or  terminal  carrier  to  an  action  to  recover  for  loss 
or  injury  occurring  on  its  line.79  Any  damages  os- 
curring  on  a  connecting  carrier's  line  may,  not- 
withstanding the  Carmack  amendment,  be  recovered 
in  an  action  brought  directly  against  the  carrier 
causing  the  injury,  or  against  such  carrier  and  the 
initial  carrier  jointly.81  Furthermore,  under  this 
amendment  the  connecting  carriers  become  the- 
agents  of  the  initial  carrier  and  are  charged  with 
the  duty  of  carrying  out  the  contract  of  their  prin- 
cipal with  no  right  or  power  to  ingraft  new  condi- 
tions or  stipulations  on  the  contract  already  law- 
fully made  and  executed,  binding  them  fully  to  per- 
form their  part  of  the  contract  of  carriers  under 
the  terms  of  that  contract.82 


Ohesapeake,  etc.,  R.  Co.  v.  Radbourne, 
52  111.  A.   203. 

Ky. — U.  S.  Mall  Line  Co.  v.  Car- 
rollton  Furniture  Mfg.  Co..  101  Ky. 
658.  42  SW  342.  19  Kyli  833. 

Mass. — Aigen  v.  Boston,  etc.,  R. 
Co..  132  Mass.  423. 

Mo. — Halllday  v.  St.  Louis,  etc.,  R. 
Co..  74  Mo.   169,  41  AmR  80S. 

N.  Y. — Hachadoorlan  v.  Louisville, 
etc.,  R.  Co.,  128  App.  Dlv.  171,  112 
NTS    660. 

Or. — Lacey  v.  Oregon  R.,  etc.,  CO., 
(3  Or.    596,   128  P  999. 

T«. — Texas,  etc.,  R  Co.  v.  Kelly, 
(Civ.  A.)   74  SW  343. 

See  also  supra  II  848-856. 

75.  Hutchinson  Carr.  I  160  [quot 
with  appr  U.  S.  Mail  Line  Co.  v.  Car- 
rollton  Furniture  Mfg.  Co.,  101  Ky. 
668,  662,  42  SW  342,  19  KyL  833]. 

76.  Cohen  v.  Southern  Express 
Co.,  46  Ga.  148;  Chesapeake,  etc.,  R 
Co.  v.  Radbourne,  52  111.  A.  203. 

77.  U.  S. — Cobb  v.  Brown,  193.  Fed. 
958.  113  CCA  5S6. 

Ky. — Baltimore.  etc.  R.  Co.  v.  Clift, 
142  Ky.  573,  134  SW  917;  Illinois 
Cent.  R.  Co.  v.  Curry,  127  Ky.  643, 
106  SW  294,  32  KyL  618;  Chicago, 
etc,  R.  Co.  v.  Chestnut,  89  SW  298. 
28  KyL  404  (in  which  it  was  said 
that,  where  a  bill  of  lading  issued 
by  an  Initial  carrier  showed  that  It 
was  a  contract  for  a  through  ship- 
ment, when  the  goods  were  delivered 
to  the  connecting  carrier  and  carried 
by  it  under  the  bill  of  lading,  such 
carrier  became  a  party  to  the  orig- 
inal contract  by  adoption  and  ratifi- 
cation); Pittsburg,  etc.,  R  Co.  v. 
Viers,  113  Ky.  626,  68  SW  469,  24 
KyL  356-  Nashville,  etc.,  R  Co.  v. 
Carrico,  95  Ky.  489,  26  SW  177,  16 
KyL  66.  But  see  Illinois  Cent.  R.  Co. 
v.  Curry.  110  SW  233,  S3  KyL  288 
(as  to  parol  contract). 

Mo. — Halllday  v.  St.  Louis,  etc.,  R. 
Co..  74  Mo.  159,  41  AmR  309. 

N.  T. — Faulkner  v.  Hart.  82  N.  T. 
413.  37  AmR  674;  Hachadoorlan  v. 
Louisville,  etc.,  R.  Co.,  128  App.  Dlv. 
171.  112  NTS  660. 

"Each  connecting  carrier  to  the 
point  of  destination  receiving  the 
freight  will  be  considered  as  having 
constituted  and  appointed  the  Initial 
carrier  its  agent  for  the  purpose  of 
entering  Into  the  contract  of  ship- 
ment, and  will  be  liable  upon  the 
contract  made  with  the  initial  car- 
rier the  same  as  if  it  had  been  made 
directly  with  it."  Louisville,  etc.,  R 
Co.  v.  Chestnut,  115  Ky.  43,  72  SW 
361.   24   KyL  1846. 

"Where  the  contract  of 

the  shipper  contemplates  the  employ- 
ment of  connecting  lines,  the  law 
wl)l  Imply  from  this  circumstance 
sufficient  privity  between  the  ship- 
per and  the  connecting  carrier  to  en- 
able the  shipper  to  maintain  an  ac- 
tion against  such  carrier  on  the  con- 
tract,^ Halllday  v.  St.  Louis,  etc., 
R  Co.,  74  Mo.  159,  162,  41  AmR  309. 

XXeet  of  Oarmack  amendment  see 
Infra  I  896. 

[a]  Ml*  applied* — (1)  Where  a 
connecting  carrier  receives  live  stock 


from  the  Initial  carrier  or  an  Inter- 
mediate carrier  without  limiting  its 
liability.  It  must  be  assumed  to  have 
accepted  the  stock  under  the  terms 
of  the  original  contract  made  with 
the  initial  carrier  on  behalf  of  Itself, 
"and  Its  connecting  lines,"  and,  hav- 
ing thus  ratified  the  contract  may  be 
sued  on  it  In  the  county  In  which  It 
was  made,  as  If  It  had  originally 
signed  the  contract.  Pittsburg,  etc.. 
R.  Co.   v.  Viers,  113  Ky.   526,   88  SW 

469.  24  KyL  356.  (2)  A  connecting 
carrier  receiving  a  soldier's  corpse, 
with  instructions  to  collect  from  the 
consignee  the  express  charges  which 
the  government  had  arranged  to  pay, 
was  liable  In  damages  for  Its  re- 
fusal to  deliver  the  corpse  to  the 
consignee  until  the  charges  were 
paid,  although  it  did  not  know  of 
the  contract  with  the  government. 
Alcorn  v.  Adams  Express  Co.,  148 
Ky.  362,  146  SW  747,  62  LRANS  858 
and  note. 

78.  Ricks  Sheep  Co.  v.  Oregon 
Short  Line  R.  Co..  180  111.  A.  220.  See 
also  supra  it  42.  165,  172, 173,  206,  220, 
478,    858-860,    870;    Infra    II    900,   912. 

79.  U.  S. — Georgia,  etc.,  R.  Co.  v. 
Bllsh  Milling  Co.,  241  U.  S.  190,  36 
SCt    541. 

Ala. — Louisville,  etc.,  R  Co,  v. 
Lynne,  71  S  338. 

Ark. — Gibson  v.  Little  Rock,  etc., 
R  Co.,  124   SW  1033. 

Ga. — Western,  etc.,  R.  Co.  v.  White 
Provision  Co.,  142  Ga  246,  82  SE 
644;  Thomasvllle  Live  Stock  Co.  v. 
Atlantic  Coast  Line  R  Co..  13  Ga.  A. 
276,  79  SE  162;  Atlantic  Coast  Line 
R  Co.  v.  Thomasvllle  Live  Stock  Co., 
13  Ga.  A.  102,  78  SE  1019;  Atlantic 
Coast  Line  R.  Co.  v.  Hill,  12  Ga.  A 
892.  77  SE  316. 

Miss. — Illinois  Cent.  R.  Co.  v.  Ma- 
hon  Live  Stock  Co.,  71  S  802. 

Mo. — Otrlch  v.  St.  Louis,  etc.,  R. 
Co..  154  Mo.  A.  420.  134  SW  666. 

N.  C. — Mewborn  v.  Louisville,  etc, 
R  Co.,  170  N.  C.  206,  87  SE  37. 

Okl. — Chicago,  etc.,  R  Co.  v.  Har- 
rington. 44  Okl.  41,  148  P  825. 

S.  C. — Eastover  Mule,  etc.,  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C. 

470,  83  SE  699. 

S.  D. — Elliott  v.  Chicago,  etc.,  R 
Co..  35  S.  D.  67,  150  NW  777. 

Tex. — Atchison,  etc.,  R.  Co.  v. 
Boyce,   (Civ.  A.)   171  SW  1094. 

Wis. — Bichlmelr  v.  Minneapolis, 
etc.,  R.  Co.,  159  Wis.  404,  160  NW  508; 
Uber  v.  Chicago,  etc.,  R.  Co.,  151  Wis. 
481.  138  NW  67;  Tradewell  v.  Chi- 
cago, etc,  R  Co.,  150  Wis.  269,  136 
NW  794. 

Compare  Looney  v.  Oregon  Short 
Line  R.  Co.,  271  111.  538,  548,  111  NE 
609  (where  the  court  said:  "The  re- 
quirement that  the  carrier  receiving 
property  for  a  continuous  inter-State 
shipment  shall  Issue  a  receipt  or 
bill  of  lading  Is  confined  to  the  In- 
itial carrier,  and  as  there  is  no  re- 
quirement that  any  connecting  car- 
rier shall  Issue  a  receipt  or  bill  of 
lading  It  was  evidently  contemplated 
that  the  liability  should  attach  to 
the    first   carrier   only.     Any   other 


doctrine  would  substitute  diversity 
fdr  unity,  and  Instead  of  making  lia- 
bility depend  upon  the  law  would 
base  It  upon  the  independent,  sepa- 
rate acts  of  connecting  carriers"). 

"That  Act  makes  the  initial  carrier 
responsible  for  the  safe  delivery  of 
shipments  over  connecting  lines,  no- 
matter  where  the  loss  may  occur, 
but  It  certainly  does  not  exempt  con- 
necting lines  from  direct  responsi- 
bility to  the  owner  for  their  own 
failure  to  safely  carry  and  deliver 
goods  received  by  them  for  that  pur- 

£ose."  Louisville,  etc.,  R.  Co.  v. 
ynne,  (Ala.)  71  S  338.  340. 
[a]  Siiioii  for  rule,— (l)  "We 
think  It  clear  from  the  whole  act 
that  the  purpose  of  Congress  was  to- 
give  a  remedy  absolutely  'in  all  cases 
against  the  Initial  carrier,  but  at  the 
same  time  preserve  all  remedies  ex- 
isting before  the  passing  of  such 
act"  Uber  V.  Chicago,  etc.,  R  Co., 
151  Wis.  431,  484,  138  NW  57.  (2) 
"If  the  connecting  carrier  cannot  bo 
sued  at  all,  It  would  produce  In  some 
Instances  a  most  unconscionable  and 
unreasonable  state  of  affairs.  A  ship- 
ment of  merchandise  might  be  start- 
ed over  the  line  of  an  Initial  carrier 
In  the  state  of  Massachusetts  des- 
tined to  some  shipper  at  some  point 
in  this  state  and  some  Injury  occur 
in  the  state  at  or  near  the  destina- 
tion point.  All  the  evidence  and  alt 
the  witnesses  might  be  situated  in 
this  state.  It  would  amount  to  prac- 
tical denial  of  justice  to  compel  the 
shipper,  or  the  connecting  carrier,  to- 
take  the  evidence  and  the  witnesses 
all  the  way  to  Massachusetts  and 
wait  around  in  the  courts  there  until 
the  cause  might  be  tried.  Again, 
the  initial  carrier  might  be  a  bank- 
rupt against  whom  a  recovery  would 
be  worthless.  The  result  of  holding 
that  only  the  Initial  carrier  can  be 
sued  is  loaded  with  some  very  dras- 
tic and  deplorable  results.  We  are 
of  the  opinion  that  the  legislative 
mind  had  these  results  In  view  when 
It  attached  to  the  Carmack  Amend- 
ment the  broad  and  comprehensive 
proviso:  That  nothing  In  this  sec- 
tion shall  deprive  any  holder  of  sucb 
.  .  .  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  has  un- 
der existing  law.'  "  Elliott  v.  Chi- 
cago, etc.,  R.  Co.,  35  S.  D.  57,  62,  150- 
NW  777.  (3)  "The  Carmack  Amend- 
ment merely  places  the  shipper  in  a 
position  where  he  may  be  able  to- 
recover  for  injured  property  and  re- 
lieve himself,  oftentimes,  from  the 
task  of  locating  the  active  tort- 
feasor. But  If  the  shipper  knows 
which  one  among  a  number  of  car- 
riers caused  the  Injury,  he  may  sue 
that  one  alone."  Elliott  v.  Chicago, 
etc.,  R.  Co.,  supra. 

80.  St.  Louis  Southwestern  R.  Co. 
v.  Ray.   (Tex.  Civ.  A.)   127   SW   281. 

81.  Otrlch  v.  St.  Louis,  etc.,  R. 
Co.,   164   Mo.   A.   420,  134   SW  666. 

88.  Missouri,  etc.,  R.  Co.  v.  Ward, 
(Tex.  Civ.  A)  169  SW  1085;  Atchison, 
etc.,  R.  Co.  v.  Word.  (Tex.  Civ.  A.* 
169  SW37ajitized  by\jOOgle 
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[$  807]  b.  Each  Carrier  Liable  Only  for  Loss  or 
Injury  Occurring  on  Its  Own  Line — (1)  Statement 
of  Rule.  The  rule  is  well  settled  that  in  the  ab- 
sence of  some  special  statutory  provision,  or  of  a 
partnership  agreement,  or  joint  undertaking  between 
several  lines  of  carriers,  an  intermediate  or  terminal 
carrier  is  liable  only  for  loss  or  injury  occurring  on 
its  own  line;8*  and  this  rule,  it  is  said,  is  especially 
applicable  where  there  is  no  pro  rata  sharing  of 
freight  charges  made  under  the  initial  contract,  and 
where  the  terminal  carrier  refuses  to  receive  a  ship- 
ment under  the  initial  contract,  but  receives  the  same 
under  a  new  contract  whereby  it  makes  its  own 
rates  and  collects  its  own  charges,  and  limits  its  lia- 
bilities to  its  own  lines.*4  The  initial  carrier  acts 
only  as  agent  with  respect  to  the  portion  of  the 
route  beyond  its  own  line.85  A  connecting  carrier 
is  not  an  insurer  of  goods  against  damage  result- 


ing thereto  while  in  its  possession  from  causes  oc- 
curring before  the  goods  were  delivered  to  it  and 
for  which  it  was  not  responsible,88  it  being,  under 
such  circumstances,  required  to  exercise  only  reason- 
able care  to  save  the  property  from  further  damage 
after  the  condition  which  caused  the  damage  has 
been  discovered  or  should  have  been  discovered  by 
it  in  the  exercise  of  such  care.87 

Where  a  partnership  relation  exists  between  con- 
necting carriers,  the  intermediate  or  terminal  carrier 
is  liable  for  loss  or  injury,  whether  occuring  on  its 
own  line  or  that  of  the  other  connecting  carriers.88 

[$  898]  (2)  Rule  as  Affected  by  Special  Statu- 
tory Provisions.  Statutes  exist  in  a  number  of  juris- 
dictions, some  of  which  have  materially  modified 
the  common-law  liability  of  intermediate  or  terminal 
carriers  so  far  as  intra-state  shipments  are  con- 
cerned.89 


[a]  Bnla  applied. — Where  a  con- 
tract for  the  transportation  of  an 
Interstate  shipment  was  made  with 
the  Initial  carrier,  stipulation*  of  a 
contract  made  by  an  Intermediate 
carrier  while  the  shipment  was  in 
the  course  of  transportation  purport- 
ing to  exempt  the  carriers  from  lia- 
bility unless  the  shippers  should  file 
a  claim  for  damages  within  thirty 
days  after  the  happening  of  the  in- 
juries was  void.  Missouri,  etc.,  R. 
Co.  v.  Ward.  (Tex.  Olv.  A.)  169  SW 
1035. 

83.  V.  S  —  St.  Louis  Ins.  Co.  v.  St. 
Louis,  etc..  R.  Co.,  104  U.  S.  146,  26 
L.  ed.  679;  Sumner  v.  Walker,  30 
Fed.   261. 

Ala.— Central  of  Georgia  R.  Co.  v. 
Chicago  Varnish  Co.,  169  Ala.  287, 
53  S  832;  Southern  Express  Co.  v. 
Saks.  160  Ala.  621,  49  S  392;  Gulf 
Compress  Co.  v.  Jones  Cotton  Co., 
157  Ala.  32.  47  S  251;  Walter  v.  Ala- 
bama Great  Southern  R.  Co.,  142  Ala. 
474,  39  S  87;  McCarthy  v.  Louisville, 
etc.,  R.  Co.,  102  Ala.  193,  14  S  370. 
48  AmSR  29;  Montgomery,  etc.,  R. 
Co.  v.  Moore,  51  Ala.  394. 

Colo. — Trumbull  v.  Coulson,  12 
Colo.  A  102,  64  P  915. 

Iowa.— Carson  v.  Harris,  4  Greene 
516. 

Ky. — Baltimore,  etc..  R.  Co.  v. 
Cllft.  142  Ky.  573,  134  SW  917;  Illi- 
nois Cent.  R.  Co.  v.  Curry,  127  Ky. 
643.  106  SW  294.  32  KyL  513;  Cin- 
cinnati, etc..  R.  Co.  v.  Graenlng,  100 
SW  825,  30  KvL  11  SO;  Louisville, 
etc..  R.  Co.  v.  Chestnut.  115  Ky.  43, 
72  SW  351,  24  Kvl.  lxirt.  Ireland  v. 
Mobile,  etc.,  R.  Co..  105  Ky.  400,  49 
SW  188,  20  KyL  1586. 

La. — Duvall  v.  Louisiana  Western 
R.  Co.,  135  La.  189,  67  S  1(14;  Thomp- 
son v.  Southern  Pac.  Co.,  121  La.  994, 
46  S  993. 

Miss— Mobile,  etc..  R.  Co.  v.  Phil- 
lips,  103   Miss.   536,   60   S   572. 

Mo. — Halllday  v.  St.  Louis,  etc., 
R.  Co.,  74  Mo.  169,  41  AmR  309; 
Otrich  v.  St.  Louis,  etc.,  R.  Co.,  154 
Mo.  A.  420,  134  SW  665;  Crockett  v. 
St.  Louis,  etc..  R.  Co.,  147  Mo.  A. 
347,  126  SW  243:  Berry  Coal,  etc., 
Co.  v.  Chicago,  etc.,  R.  Co.,  116  Mo. 
A.  214.  92  8W  714;  Shewalter  v. 
Missouri  Pac.  R.  Co..  84  Mo.  A.  589. 

N.  Y. — Bradley  v.  Lake  Shore,  etc.. 
R.  Co.,  146  App.  Div.  312.  129  NTS 
1045;  Hlnkley  v.  New  York,  etc.,  R. 
Co..  3  Thomps.  &  C.  281  [aft  60  N. 
Y.  644]. 

.N.  C. — Knott  v.  Raleigh,  etc.,  R. 
Co.,  98  N.  C.  73,  3  SB  736.  2  AmSR 
321. 

Okl. — Missouri,  etc..  R.  Co.  v.  Pe- 
ters. 37  Okl.  188,  131  P  525. 

Or. — Goodman  v.  Oregon  R.,  etc., 
Co..  22  Or.  14.  28  P  894. 

Pa. — Wilson  v.  Harry,  32  Pa.  270. 

R.  I. — Knight  v.  Providence,  etc., 
R.  Co..  13  R.  I.   672.  43  AmR  46. 

S.  C. — Trakas  v.  Southern  R.  Co., 
102   S.  C.   211. '86  SE   492. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Cox, 
105  Tex.  40.  143  SW  606,  167  SW  745; 
Gulf,   etc.,   R.   Co.   v.   EdlofC,   89   Tex. 


464,  34  SW  414,  35  SW  144;  St.  Louis, 
etc.,  R.  Co.  v.  MoClellan,  (Civ.  A.) 
173  SW  258;  Missouri,  etc.,  R.  Co. 
v.  Jarmon,  (Civ.  A.y  141  SW  155; 
New  Mexico  Eastern  R.  Co.  v.  Mont- 
gomery, (Civ  A.)  139  SW  885;  Gulf, 
etc.,  R.  Co.  v.  Cunningham,  51  Tex. 
Civ.  A.  868,  113  SW  767;  Gulf,  etc.. 
R.  Oo.  v.  Malone,  (Olv.  A.)  25  SW 
1077. 

Eng. — Great  Southern,  etc.,  R.  Co., 
[1898]   2   Ir.   789. 

Que. — Duchesneau  v.  Canadian 
Northern  R.  Co..  23  Que.  K.  B.  19; 
MoCready  v.  Grand  Trunk  R.  Co.,  43 
Que.  Super.  160,  15  CanROas  179. 

[a]  Thus,  (1)  where  a  delivering 
carrier  receives  mules  In  bad  condi- 
tion as  the  result,  apparently,  of  neg- 
lect In  the  hands  of  the  receiving 
carrier,  and,  having  unloaded,  fed, 
and  watered  them,  forwarded  them 
to  their  destination,  it  is  not  liable 
for  damages  sustained  In  deprecia- 
tion In  value  of  the  animals.  Thomp- 
son v.  Southern  Pac.  Co.,  121  La,  994, 
46  S  993.  (2)  A  railroad  company 
which  receives  as  connecting  carrier 
outside  of  the  state  cotton  In  bales 
shipped  In  sealed  cars  which  were 
In  good  condition,  under  through 
contracts  to  which  it  was  not  a 
party,  and  which  hauls  such  cars 
unopened  to  their  place  of  destina- 
tion and  delivers  the  cotton  to  the 
consignee,  is  not  liable  for  the  wet 
dirty  condition  of  such  cotton  when 
so  delivered.  Vincent  v.  Yazoo,  etc., 
R.  Co.,  114  La.  1021.-38  S  816.  (3) 
And  a  contract  by  an  Initial  carrier 
as  agent  for  b.  connecting  carrier 
which  binds  the  connecting  carrier 
safely  to  carry  live  stock  does  not 
make  the  connecting  carrier  liable 
for  any  negligence  In  handling  the 
stock  at  stockyards  at  which  they 
were  delivered  by  the  Initial  carrier 
for  transportation  by  the  connecting 
carrier,  in  the  absence  of  a  showing 
that  it  controlled  the  stockyards  or 
that  the  stock  was  reloaded  there  by 
Its  agents.  Baltimore,  etc..  R.  Co. 
v.  Cllft,  142  Ky.  573,  134  SW  917. 

[b]  Joint  undertaking. — The  last 
of  several  connecting  carriers  de- 
livering goods  In  damaged  condition, 
having  receipted  in  turn  to  Its  next 
preceding  carrier  for  the  good  order 
and  condition  of  the  goods,  demand- 
ing and  receiving  freight  In  full  from 
originating  point  to  that  of  delivery, 
making  no  claim  of  separate  con- 
tracts with  several  connecting  lines, 
and  agreeing  that  consignees  shall 
file  their  claim  for  damages  with  It, 
recognizes  but  one  contract  for  trans- 
portation; and,  being  unable  to  show 
that  the  injuries  complained  of  were 
caused  by  other  agencies  beyond  its 
control,  a  judgment  for  the  amount 
of  damages  admitted  will  not  be  set 
aside.  Cleveland,  etc.,  R.  Co.  v.  Bar- 
ron-Boyle Co.,  31  Oh.  Clr.  Ct.  142 
[art  80  Oh.  St.  707  mem.  89  NE  1118 
meml. 

[cj  Where  roods  shipped  over  con- 
necting' lines  are  injured  by  delay 
In   transportation,   the   terminal   car- 


rier is  liable  only  for  such  propor- 
tion of  the  total  loss  as  occurred 
while  the  goods  were  in  its  custody. 
Trakas  v.  Southern  R  Co.,  102  S.  C. 
211.  86  SE  492. 

[d]  Bvldenoe  lnaufflclent  to  show 
receipt  of  goods. — In  an  action 
against  a  connecting  carrier  for  fail- 
ure to  deliver  goods  to  a  consignee, 
the  evidence  showed  that  the  con- 
signee bought  goods  from  a  New 
York  merchant,  that  an  invoice  of 
the  goods  together  with  a  bill  of 
lading  executed  by  the  Initial  carrier 
was  received  by  the  consignee,  and 
that  a  case  of  goods  shipped  by  the 
New  York  merchant  to  the  consignee 
was  delivered  to  the  connecting  car- 
rier. There  was  no  direct  evidence 
showing  the  contents  of  the  case. 
The  bill  of  lading;  described  the  prop- 
erty as  a  case  of  goods,  but  stated 
that  the  contents  were  unknown.  It 
was  held  that  this  was  insufficient 
to  support  a  finding  that  the  con- 
necting carrier  received  the  goods, 
so  as  to  make  It  liable  for  the 
amount  thereof  on  Its  failure  to  de- 
liver the  case  received.  Gulf.  etc.. 
R.  Co.  v.  Massenburg-Bankhead  Dry 
Goods  Co.,  40  Tex.  Civ.  A.  647,  10 
SW  68. 

84.  Missouri,  etc.,  R.  Co.  v.  Peters, 
37  Okl.  188,  131  P  526. 

85.  MoCready  v.  Grand  Trunk  R. 
Oo.,  43  Que.  Super.  160,  16  CanRCas 
179. 

86.  Bradley  v.  Lake  Shore,  etc. 
R.  Co.,  146  App.  Div.  312,  129  NTS 
1045. 

87.  Bradley  v.  Lake  Shore,  etc 
R.  Co.,  145  App.  Div.  312.  129  NTS 
1045. 

88.  Barter  v.  Wheeler,  49  N.  H.  », 
6  AmR  434. 

89.  See  statutory  provisions. 

[a]  In  Arkansas  It  has  been  held 
that  the  act  of  April  5.  1905,  as 
amended  by  the  act  of  April  11, 
1907.  providing  that  all  carriers  re- 
ceiving goods  for  shipment  within 
the  state  for  delivery  within  the 
state  shall  be  liable  for  all  damages 
thereto,  and  authorizing  the  collec- 
tion of  damages  from  the  agent  at 
the  point  of  destination  on  the  con- 
signee presenting  an  Itemized  state- 
ment, and  authorizing  an  action 
against  a  carrier  falling  to  pay  such 
claim,  when  considered  in  connec- 
tion with  the  act  of  May  6,  1907, 
making  the  initial  carrier  liable  for 
all  damages,  makes  each  carrier 
liable  for  all  damages  occurring  on 
Its  own  line,  and  seeks  to  expedite 
speedy  settlements  of  claims,  and 
recognizes  the  common-law  presump- 
tion of  liability  of  the  delivering 
carrier,  which  may  be  overcome  by 
proof;  and  a  terminal  carrier  is  not 
liable  for  damages  caused  by  the 
initial  carrier.  Chicago,  etc.,  R.  Co. 
v.  Ledbetter,  106  Ark.  512,  515,  16J 
SW  801  (where  the  court  said:  It 
is  contended  that  the  statute  makes 
the  delivering  carrier  liable  for  all 
damages,  whether  done  on  Its  own 
line    or   that   of   the    initial   carrier. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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In  Texas  a  statute*0  provides  that  all  earners 
over  whose  lines  any  freight  received  by  either  of 
such  carriers  for  through  shipment  on  a  contract 
for  through  carriage  recognized,  acquiesced  in,  or 
acted  on  by  such  carriers,  shall  with  respect  to  the 
undertaking  be  considered  connecting  lines  and  be 
deemed  to  be  the  agents  of  each  other,  and  the  con- 
tract shall  be  deemed  to  be  the  contract  of  each  of 
the  carriers;  and  that  for  any  loss  or  injury  sus- 
tained in  such  through  transportation  over  the  con- 
necting lines,  or  either  of  them,  either  of  such  car- 
riers which  the  person  sustaining  damages  may  first 
elect  to  Bue  shall  be  held  liable  to  such  person.    Un- 


der these  provisions  where  a  shipment  over  connect- 
ing lines  is  on  a  through  contract  recognized  and 
acted  on  by  the  carriers,  each  carrier  is  equally 
liable  to  the  shipper  for  any  loss  or  injury  to  the 
goods  shipped,"1  and  this  is  so  whether  the  contract 
is  oral  or  in  writing.02  But  these  provisions  have 
no  application,  except  where  there  is  a  through  con- 
tract of  shipment  and  where  the  shipment  is  re- 
ceived and  carried  by  the  connecting  carrier  under 
that  contract.93  In  order  to  bind  the  second  or  sub- 
sequent carriers  jointly  with  the  first,  or  with  any 
of  the  other  carriers,  there  must  be  something  more 
than  receiving  and  transporting  the  goods  or  prop- 


.  .  .  The  language  of  the  first  sec- 
tion of  the  Act.  standing  alone,  un- 
doubtedly tends,  In  some  measure,  to 
sustain  that  contention;  but  our  con- 
clusion is,  that  such  is  not  the  proper 
construction  to  place  on  it.  The 
fact  that  the  statute  does  not  pro- 
ride  a  remedy  in  favor  of  the  de- 
livering carrier  over  against  the  ini- 
tial carrier,  as  does  another  statute, 
to  which  we  will  presently  call  at- 
tention, with  respect  to  the  remedy 
of  the  Initial  carrier  against  the 
connecting  carrier,  and  as  does  the 
Act  of  Congress  on  the  same  sub- 
ject, tends  strongly  to  rebut  that 
construction.  The  words  'are  hereby 
made  liable  for  all  damages,'  are  sus- 
ceptible to  the  construction  that  it 
means  that  each  carrier  shall  be 
liable  for  all  damage  occurring  on 
Its  line.  Otherwise,  why  should  the 
initial  carrier  be  mentioned  at  all? 
No  remedy  is  conferred  against  the 
initial  carrier  in  the  succeeding  sec- 
tions, and  It  is  manifest  that  the 
purpose  of  the  Act  was  to  expedite 
speedy  settlement  of  claims,  and 
not  to  fix  liability.  It  constitutes, 
also,  a  recognition  of  the  common- 
law  presumption  of  liability  on  the 
part  of  the  delivering  carrier,  which 
may  be  overcome  by  proof"). 

[b]  In  Oeoroia  (l)  under  a  stat- 
ute which  provides  that  the  last  of 
several  connecting  lines  of  railroad 
which  receives  goods  as  in  good  order 
shall  be  liable  to  the  consignee  for 
damages  done  to  the  goods,  the  last 
connecting  carrier  which  receives  the 
roods  as  in  good  order  will  be  liable 
for  any  loss  or  injury  Irrespective 
of  the  line  on  which  the  loss  or 
injury  occurred.  Susong  v.  Florida 
Cent.,  etc.,  R.  Co.,  116  Ga.  881,  41 
SE  566:  Louisville,  etc.,  R.  Co.  v. 
Burns,  9  Ga.  A.  241,  70  SB  1112.  (2) 
"If  It  receipts  for  the  goods  as  in 
good  order,  when  In  fact  they  are 
not  in  that  condition,  the  law  raises 
against  it  a  conclusive  presumption 
as  to  the  condition  of  the  goods." 
Southern  R.  Co.  v.  Waters,  125  Ga. 
520,  522.  64  SB  620.  (3)  And  it  has 
been  held  that  proof  of  Issuance  by 
the  Initial  carrier  of  a  bill  of  lading 
undertaking  to  deliver  the  goods  will 
not  defeat  the  right*  of  the  owner  to 
recover  from  the  latter  carrier.  Tes- 
blk  v.  Macon,  etc.,  R.  Co..  11  Ga.  A. 
298,  75  SB  207.  (4)  However,  to 
bind  the  "last  company  which  has  re- 
ceived the  goods  as  in  good  order," 
under  I  2084  of  the  Code,  there  must 
be  some  proof  that  It  so  received 
them;  and;  the  written  Indorsement 
of  the  agent  on  the  bill  of  lading 
made  some  time  after  their  reception 
is  not  evidence  unless  accompanied 
with  proof  that  It  was  his  business 
so  to  act  on  reference  of  the  mat- 
ter to  him.  Bvans  v.  Atlanta,  etc., 
R.  Co.,  56  Ga.  498.  (5)  So  a  rail- 
road company  receiving  goods  from 
a  connecting  line  may  protect  itself 
from  the  conclusive  presumption 
arising  from  a  receipt  expressly  stat- 
ing that  the  goods  were  "in  good 
order,"  or  from  a  rebuttable  pre- 
sumption arising  from  a  failure  to 
state  the  condition  of  the  goods  in 
a  receipt,  by  a  receipt  setting  forth 
an  exemption  as  to  the  condition 
of  the  goods.  Any  statement  in 
the  receipt  negativing  that  the  goods 
when  received  were  In  good  order 
will    relieve    the    company    from    a 
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presumption  that  they  were  In  such 
condition.  Southern  R.  Co.  v. 
Waters.  125  Ga.  620,  64  SB  620. 
(6)  Such  statute  has  no  applica- 
tion where  it  affirmatively  appears 
that  the  goods  were  consigned  from 
a  point  beyond  the  limits  of  the 
state  under  a  contract  stipulat- 
ing for  their  delivery  at  a  point 
within  the  state  which  could  not  In 
the  usual  and  ordinary  course  of 
transportation  be  reached  and  was 
not  intended  to  be  reached  by  de- 
fendant's railroad.  Kerr  v.  Georgia 
R.  Co.,  106  Ga.  371.  31  SE  114;  West- 
ern, etc.,  R  Co.  v.  Exposition  Cotton 
?  tills,  81  Ga.  622.  7  SB  916.  2  LRA 
02.  (7)  And  if  in  such  action  there 
Is  no  allegation  that  the  carrier  re- 
ceived the  goods  in  good  order,  the 
action  will  be  construed  as  being 
based  on  the  common-law  liability. 
Hartwell  R  Co.  v.  Kldd,  10  Ga.  A, 
771,  74  SB  310. 

[cj  In  Mississippi  (1)  It  was  held 
that  for  the  conengnee  of  a  oar  of 
freight  to  write  the  last  of  connect- 
ing carriers  that  there  was  a  short- 
age, saying,  "Kindly  trace  shortage," 
Is  not  such  a  demand  as  to  make 
such  carrier  liable  under  Code  (1892) 
i  4301  (Code  [1906]  I  4853),  provid- 
ing that.  If  a  carrier  receives  freight 
from  another  carrier  for  further 
transportation  and  delivery,  and  on 
arrival  at  place  of  delivery  there  Is 
a  shortage  therein,  It  Is  the  duty  of 
the  last  carrier  to  obtain  and  fur- 
nish the  consignee,  "on  demand," 
true  copies  of  all  notations,  excep- 
tions, records,  and  memoranda  en- 
tered on  the  books  of  each  carrier 
touching  the  receipt,  transfer,  and 
handling  of  the  freight  while  In  tran- 
sit, and  failing  to  furnish  the  same 
within  thirty  days  after  such  de- 
mand It  shall  be  presumed  to  have 
caused  such  loss.  Threefoot  v.  New 
Orleans,  etc.,  R.  Co.,  89  Miss.  192,  43 
S  303.  (2)  However,  the  statute  does 
not  apply  where  the  connecting  car- 
rier never  received  the  lost  freight. 
Thompson  v.  Tazoo,  etc.,  R.  Co.,  104 
Miss.  852,   61  S  825. 

[d]  Tu.  South  Carolina  (1)  several 
statutes  have  been  enacted  which 
materially  modify  the  common  law 
in  respect  to  the  liability  of  connect- 
ing carriers.  Civ.  Code  (1902)  8 
1710,  provides  that,  where  under  con- 
tract of  shipment  over  the  lines  of 
connecting  roads  the  responsibility 
of  each  carrier  shall  cease  on  deliv- 
ery to  the  connecting  line  in  good 
order,  If  freight  Is  lost  or  damaged 
it  shall  be  the  duty  of  the  Initial 
or  terminal  line  on  notice  to  adjust 
the  same  within  forty  days,  and  on 
failure  so  to  do,  or  to  trace  the 
freight  and  Inform  the  person  giving 
notice  by  what  carrier  It  was  lost  or 
damaged,  such  carrier  shall  be  liable 
for  all  such  loss  or  damage.  Under 
this  statute,  to  maintain  an  action 
against  a  terminal  carrier  for  dam- 
age to  freight,  It  must  be  alleged 
and  proved  that  the  shipment  was 
made  under  a  contract  providing  that 
the  responsibility  of  each  carrier 
was  to  cease  on  delivery  to  its  con- 
necting carrier  in  good  order.  Cave 
v.  Carolina  Midland  R.  Co..  63  S.  C. 
496.  31  SE  369.  (2)  But  where  such 
a  contract  exists,  the  failure  of  the 
terminal  carrier  to  comply  with  the 
statute  renders  it  liable  for  goods 
lost    from    a    consignment    over    Its 


line,  whether  lost  on  Its  own  road  or 
not.  Burress  v.  Atlantic  Coast  Line 
R.  Co.,  79  S.  C.  250,  60  SE  692.  (3) 
By  a  subsequent  statute  of  this  state, 
I  2754,  each  of  several  connecting 
carriers  Is  made  agent  of  the  other 
in  case  of  lntra-state  shipments,  and 
in  construing  the  statute  it  has  been 
held  that  the  terminal  carrier  is 
estopped  to  deny  receipt  by  the  Ini- 
tial carrier  of  all  the  goods  for 
which  It  issued  a  bill  of  lading,  and 
that  proof  that  the  terminal  carrier 
did  not  receive  part  of  the  goods 
does  not  relieve  it  of  the  liability  to 
the  consignee  for  nondelivery. 
Daughty  v.  Northwestern  R.  Co.,  92 
S.  C.  881,  76  SE  653.  (4)  And  in 
case  of  delay  In  shipment,  the  fact 
that  part  of  the  delay  occurred  while 
the  goods  were  not  in  the  possession 
of  the  terminal  company  would  con- 
stitute no  defense  to  an  action  for 
unreasonable  delay.  Farmers,  etc.. 
Cotton  Co.  v.  Atlantic  Coast  Line  R. 
Co..  89  S.  C.  398,  71  SB  991.  (6) 
No  rights  under  U.  S.  Const,  amendm 
14,  are  infringed  by  the  provisions 
of  S.  C.  Civ.  Code  (1912)  9i  2754. 
2756,  under  which  all  carriers  par- 
ticipating In  a  through  lntra-state 
shipment  are  made  the  agents  of 
each  other  with  respect  to  the  trans- 
portation, so  that  any  of  the  carriers 
may  be  sued  for  loss  or  'damage 
occurring  on  any  part  of  the  route, 
being  given  the  right  of  recovery 
over  against  the  carrier  in  fault. 
Atlantic  Coast  Line  R.  Co.  v.  Glenn, 
239  U.  S.  388,  36  SCt  154.  60  L.  ed.  344. 

90.  Sayles  Annot  St  li  331a, 
381b. 

91.  Elder  v.  St.  Louis  Southwest- 
ern R.  Co.,  105  Tex.  628.  154  SW  976; 
Texas,  etc.,  R.  Co.  v.  Lynch,  97  Tex. 
25,  75  SW  486;  Gulf.  etc..  R.  Co.  v. 
Edloff.  89  Tex.  464,  34  SW  414,  36 
SW  144;  Houston,  etc.,  R.  Co.  v. 
Waltman,  (Tex.  Civ.  A.)  132  SW  618; 
Houston,  etc,  R.  Co.  v.  Hill,  60  Tex. 
Civ.  A.  214,  128  SW  446:  Missouri, 
etc.,  R.  Co.  v.  Lawson,  55  Tex.  Civ. 
A.  388.  119  SW  921;  Texas  Cent.  R. 
Co.  v.  Pool,  52  Tex.  Civ.  A.  307,  114 
SW  685;  San  Antonio,  etc.,  R.  Co.  v. 
Turner,  42  Tex.  Civ.  A.  532,  94  SW 
214;  Texas,  etc..  R.  Co.  v.  Andrews, 
(Tex.  Civ.  A.)  80  SW  390:  Houston, 
etc.,  R.  Co.  v.  Ney,  (Tex.  Civ.  AJ  68 
SW  48;  Texas,  etc.,  R.  Co.  v.  Ran- 
dle,  18  Tex.  Civ.  A.  848,  44  SW  60S. 

98.  Williams  v.  Gulf,  etc.,  R.  Co.. 
(Tex.  Civ.  A.)  136  SW  390;  San  An- 
tonio, etc.,  R.  Co.  v.  Turner,  42  Tex. 
Civ.  A.-  632,  94  SW  214;  Galveston, 
etc.,  R  Co.  v.  Botts,  (Tex.  Civ.  A.) 
70  SW  118. 

93.  Galveston,  etc.,  R.  Co.  v. 
Jones,  104  Tex.  92.  134  SW  828  [rev 
(Civ.  A.)  123  SW  737];  International, 
etc..  R.  Co.  v.  Starts,  97  Tex.  167,. 
77  SW  1  frev  (Civ.  A.)  74  SW  1119]; 
Ft.  Worth,  etc.,  R.  Co.  v.  Williams, 
77  Tex.  121.  18  SW  637;  Gulf,  etc., 
R.  Co.  v.  Balrd,  75  Tex.  256,  12  SW 
530;  Galveston,  etc.,  R.  Co.  v.  Patter- 
son, (Tex.  Civ.  A.)  173  SW  273; 
Houston,  etc.,  R.  Co.  v.  Eastern 
Texas  R.  Co..  67  Tex.  Civ.  A.  488.  122 
SW  972;  Texas,  etc.,  R.  Co.  v.  Weis- 
man,  47  Tex.  Civ.  A.  819,  105  SW 
45;  Texas,  etc.,  R.  Co.  v.  Arnett,  41 
Tex.  Civ.  A.  408.  92  SW  57;  Texas, 
etc..  R.  Co.  v.  Andrews.  (Tex.  Civ. 
A.)  80  SW  390'  Texas,  etc.,  R.  Co.  v. 
Byers.  (Tex.  Civ.  A.)  73  SW  427; 
Gulf,  etc.,  R.  Co.  v.  Short.  (Tex.  ~ 
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erty,  because  the  law  requires  a  carrier  so  to  receive 
and  transport  such  freight  when  tendered  to  it;M 
and  this  is  so  notwithstanding  the  provisions  of  a 
statute*6  to  the  effect  that,  whenever  any  freight  or 
other  property  has  been  transported  over  two  or 
more  railroads  operating  any  part  of  their  roads 
in  the  state,  suit  for  loss  or  damage  thereto,  or  other 
cause  of  action  connected  therewith  or  arising  out 
of  such  transportation  or  contract  in  relation  there- 
to, may  be  brought  against  any  one  or  all  of  such 
railroads  in  any  county  in  which  any  of  such  rail- 
roads extends  or  is  operated.  Such  a  statute  does 
not  authorize  a  suit  against  two  railroads  not  act- 
ing under  a  joint  contract  for  the  distinctly  separate 
wrong  of  one  only,  merely  because  property  had 
been  transported  over  the  connecting  lines  of  two.** 

[$  899]  (3)  Bole  as  Affected  by  Last  Carrier 
Collecting  Entire  Charges.  Where  an  arrangement 
is  made  between  several  connecting  carriers  by 
which  goods  to  be  carried  over  the  entire  route  are 
to  be  delivered  by  each  carrier  to  the  next  succeed- 
ing carrier,  each  Carrier  to  pay  the  preceding  car- 
rier the  amount  of  its  charges,  and  the  last  one 
to  collect  the  whole  amount  from  the  consignee,  the 
receiving  of  the  goods  by  the  last  carrier,  the  pay- 
ment by  it  of  all  previous  charges,  and  its  collec- 
tion of  the  entire  charge  from  the  consignee  will  not 
render  it  liable  for  any  injury  done  to  the  goods 
before  they  were  received  by  it.*7  In  the  absence 
of  a  specific  contract  making  each  carrier  liable 
for  the  default  of  any  of  the  others,  the  general  rule 
is  that  only  the  carrier  on  whose  line  the  loss  oc- 
curred will  be  liable.*8 

[$  900]  7.  Liability  for  Delay.  Connecting  car- 
riers are  bound  to  use  reasonable  diligence  to'  trans- 
port within  a  reasonable  time.**  A  connecting  car- 
rier cannot  avoid  liability  for  delay  in  forwarding 
a  shipment  because  of  an  alleged  excessive  freight 


charge,  as  it  is  not  bound  to  collect  more  than  the 
legal  charges,  and  is  authorized  to  adjust  the  same 
after  collection.1  But  in  the  absence  of  proof  of 
partnership  or  other  joint  interest  existing  between 
several  common  carriers,  or  of  some  statute  other- 
wise providing,  neither  the  intermediate  nor  the 
terminal  carrier  is  liable  for  delay  not  occurring  on 
its  own  line,*  especially  where  the  shipping  contract 
so  provides  ;8  and  even  though  the  initial  carrier  has 
notice  of  special  damages  which  will  result  from 
any  delay  and  fails  to  communicate  such  notice  to 
the  terminal  carrier,  it  is  not  liable  for  damages 
from  delay  on  the  terminal  line,  unless  such  delay 
was  the  result  of  the  failure  to  communicate  the 
notice,*  but  each  carrier  is  liable  for  delay  caused 
by  it  and  occurring  on  its  own  line.5 

Under  the  Oarmack  amendment  an  intermediate 
carrier  cannot  be  sued  for  delay  in  the  transporta- 
tion of  an  interstate  shipment  of  live  stock,  where 
the  delay  was  not  caused  on  its  line,  regardless  of 
whether  or  not  it  had  issued  a  bill  of  lading,  the 
purpose  of  the  amendment  being  to  secure  simplic- 
ity in  the  transportation  of  freight  carried  by  sev- 
eral common  carriers  by  localizing  the  responsible 
carrier.6  But  where  a  bill  of  lading  on  an  interstate 
shipment  routed  a  car  over  the  line  of  a  particular 
terminal  carrier,  and  the  shipment  was  not  delivered 
to  that  carrier,  but  to  defendant  which  had  no  facili- 
ties for  delivering  it  into  plaintiff's  yard,  and  de- 
fendant, after  being  notified  of  the  error,  was  in- 
formed of  plaintiff's  urgent  need  of  the  shipment, 
but  nevertheless  kept  the  car  for  an  unreasonable 
length  of  time  before  it  was  returned  to  the  place 
where  defendant  received  it,  to  be  transshipped  over 
the  designated  terminal  carrier  into  plaintiff's  yard, 
plaintiff  was  entitled  to  recover  the  damages  sus- 
tained independently  of  the  Interstate  Commerce 
Act,  and  regardless  of  whether  defendant  knew,  in 


A.)  61  SW  261. 

84.  Galveston,  etc.,  R  Co.  v. 
Jones,  104  Tex._92.  134  SW  328  [rev 
(Civ.  A.)  123  SW  737]. 

88.  Act  May  20,  1899  (L.  [1899] 
p  214  C  126). 

96.  Texas,  etc..  R.  Co.  v.  Lynch, 
07  Tex  26,  30,  76  SW  486  (where 
the  court  said:  "Before  the  passage 
of  the  act,  It  was  a  matter  of  not 
Infrequent  occurrence  that  live  stock 
which  had  been  shipped  over  two  or 
more  lines  of  railroad  under  separate 
and  Independent  contracts  arrived  at 
their  destination  in  a  damaged  con- 
dition and  the  shipper  was  at  a  loss 
to  know  how  much  of  the  damage 
was  chargeable  to  the  one  line  and 
how  much  to  the  other,  or  others  in 
case  there  were  more  than  two.  The 
evident  purpose  of  the  act  was  to 
relieve  shippers  of  this  difficulty, 
and  to  provide  a  joint  action  against 
all  the  carriers  where  there  was  a 
reasonable  probability  that  each  was 
responsible  for  some  part  of  the 
whole  damage.  But,  In  our  opinion, 
it  was  not  Intended  to  authorise  a 
suit  against  two  railroad  companies 
not  acting  under  a  Joint  contract, 
for  the  distinctly  separate  wrong  of 
one,  merely  because  property  had 
been  transported  over  the  connect- 
ing lines  of  the  two.  It  would  in 
our  opinion  be  difficult  .to  justify 
such  legislation  upon  any  correct 
principle^')-     Contra   Galveston, 


R.  Co.  v.  Young,  (Tex.  Civ.  A.)  148 
SW  1113  [cit  Texas,  etc.,  R.  Co.  v. 
Lynch,  supra.  In  support  of  the  hold- 
ing] (where  the  court  seems  to  have 
read  the  opinion  In  the  Lynch  case 
In  a  very  superficial  way  and  over- 
looked language  which  could  not 
possibly  have  been  misconstrued  If 
read). 

97.     Mass. — Gass  v.  New  York,  etc., 
R.    Co..   99    Mass.    220.    96   AmD   742; 


Darling  v.  Boston,  etc.,  R.  Corp.,  11 
Allen  296. 

Pa. — Wilson  v.   Harry,   32  Pa.   270. 

Tex. — Miller  v.  Texas,  etc.,  R.  Co., 
83  Tex.  518,  18  SW  954;  Houston,  etc., 
R  Co.  v.  Groves,  48  Tex.  Civ.  A.  46, 
10«  SW  416. 

Eng. — Coxon  v.  Great  Western  R. 
Co..  6  H.  &  N.  274,  167  Reprint  1186. 

Man. — Roach  v.  Canadian  Pac.  R 
Co.,  1  Man.  168. 

But  compare  Cleveland,  etc.,  R.  Co. 
v.  Barron-Boyle  Co.,  31  Oh.  Cir.  Ct. 
142  [aft  80  Oh.  St.  707  mem,  89  NB 
1118  mem];  supra  note  83  [bl. 

98.  See  cases  supra  note  97. 

99.  Johnson  v.  New  York,  etc.,  R 
Co.,  Ill  Me.  263,  88  A  988.  And  see 
supra  S  404  et  seq. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Close, 
42  Okl.   106.   140  P  1176. 

3.  Ga. — Bell  v.  Western,  etc.,  R. 
Co.,  125  Ga.  510,  54  SE  532. 

Mo. — Wilburn  v.  Wabash  R.  Co., 
148  Mo.  A.  692,  129  SW  484. 

Pa. — Farmers'  Nursery  Co.  v. 
Cowan,  21  Pa.  Super.  192. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Stark  Grain  Co..  (Civ.  A)  131  SW 
410;  Crawford  v.  International,  etc., 
R.  Co.,  (Civ.  A)  109  SW  987;  Chi- 
cago, etc-,  R.  Co.  v.  Young,  (Civ.  A.) 
107  SW  127.  See  St.  Louis,  etc.,  R. 
Co.  v.  White.  (Civ.  A.)  103  SW  673 
(recognizing  the  rule). 

Que. — Ram  v.  Boston,  etc.,  R.  Co., 
41  Que.  Super.  68,  13  CanRCas  870. 

[a]  Thus,  (1)  in  an  action  to  re- 
cover damages  for  the  loss  of  per- 
ishable goode,  a  judgment  for  plain- 
tiff cannot  be  sustained,  where  the 
evidence  shows  that  the  goods  were 
packed  so  as  to  remain  in  good  con- 
dition from  two  and  one-half  to 
three  and  one-half  days  from  date 
of  delivery  to  the  initial  carrier,  that 
the  Initial  carrier  consumed  about 
two  and  three-quarter  days  in  trans- 


porting the  goods  about  fifty  miles, 
and  that  the  defendant  company  could 
not  transport  them  over  the  three 
hundred  and  fifty  additional  miles  to 
the  point  of  destination  in  less  than 
two  or  three  days.  Fanners'  Nurs- 
ery Co.  v.  Cowan,  21  Pa.  Super.  192. 
(2)  Where  the  Initial  carrier  of  live 
stock,  although  guilty  of  delaying 
transportation,  delivered  the  stock 
to  the  connecting  carrier  an  hour 
and  a  half  late,  while  Its  train  was 
on  Its  track,  but  the  connecting  car- 
rier refused,  without  cause,  to  ac- 
cept the  stock  and  transport  It  In 
that  train,  thereby  delaying  trans- 
portation, the  initial  carrier  was  not 
liable  for  delay  In  the  delivery  of 
the  stock  at  its  destination.  St.  Louis, 
etc.,  R.  Co.  v.  Miller,  (Tex.  CIv.  A.) 
176  SW  830.  (3).  A  carrier  who  re- 
ceives goods  forwarded  by  other  car- 
riers Is  not  liable.  In  the  absence  of 
notice  of  special'  cause  for  delivery 
within  a  given  time,  for  damage 
arising  from  delay  caused  by  con- 
gestion of  traffic  in  the  hands  of  the 
next  succeeding  carrier.  Ram  v. 
Boston,  etc.,  R.  Co.,  41  Que.  Super. 
68,  13  CanRCas  370. 

[b]  If  delay  ocours  on  eaoh  Use 
of  the  oonwotfiur  oaxrUra,  the  termi- 
nal carrier  is  liable  only  for  the 
proportion  of  loss  occasioned  by 
its  negligent  delay,  and  no  more. 
St.  Louis,  etc.,  R.  Co.  v.  Lands,  (Tex. 
Civ.  A.)  149  SW  292;  St,  Louis,  etc. 
R.  Co.  v.  Cohen,  (Tex.  CIv.  A)  56  SW 
1123. 

3.  Harris  v.  Minneapolis,  etc.,  R 
Co..  36  Misc.  181,  73  NYS  159. 

4.  Atchison,  etc,  R.  Co.  v.  St 
Louis,  etc..  R.  Co..  41  Okl.  80.  1X6  P 
353,   48   LRANS  669. 

5.  Johnson  v.  East  Tennessee, 
etc.,  R.  Co.,  90  Ga.  810,  17  SE  121. 

6.  Hudson  v.  Chicago,  etc.  R.  Co.. 
226  Fed.  38. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  first  instance,  that  the  car  had  been  misrouted.T  ' 

[5  901]  8.  Liability  for  Miadelivwry.  If  the 
terminal  carrier  delivers  to  the  wrong  person,*  even 
by  reason  of  negligent  direction  of  a  preceding  car- 
rier for  whose  acts  the  shipper  is  not  responsible  * 
it  most  answer  to  the  shipper  for  the  loss  of  the 
goods.  It  has  been  held,  however,  that,  since  a 
connecting  carrier  does  not  see  the  bill  of  lading 
until  it  is  surrendered  on  the  arrival  of  the  goods 
at  their  destination,  the  waybill  is  a  complete  de- 
fense to  it  for  delivery  at  a  wrong  destination.10 
If  the  consignee  has  designated  a  carrier  to  receive 
the  goods  for  him,  delivery  to  such  carrier  is  a  good 
delivery  and  terminates  the  original  transportation.11 
[i  902]  9.  Proceedings  to  Compel  Beceipt  of 
Freight  from  Connecting  Carrier.12  The  duty  im- 
posed on  railroad  companies  by  the  Interstate  Com- 
merce Act  and  by  state  legislation  to  receive  freight 
from  connecting  roads  is  one  which  the  federal 
courts  will  enforce  by  mandatory  injunction,  where 
the  injury  resulting  from  its  nonperformance  is 
continuing;"  and  it  is  no  defense  to  such  relief  that 
a  strike  of  locomotive  engineers  and  firemen  has 
been  ordered  on  plaintiff's  road,  and  that  if  defend- 
ant's road  should  accept  cars  from  the  boycotted 
road  its  own  men  would  be  called  out.14 
[f  903]  D.  Liability  of  Main  line  for  Loss  Occur- 


ring on  Branch  Lines.  The  main  line  of  a  railroad 
company  is  liable  for  all  loss  occurring  on  any  of 
its  branches  over  whioh  it  exercises  a  control,1' but 
the  mere  fact  that  one  company  is  a  stockholder 
of  the  company  owning  and  operating  a  connecting 
line  does  not  render  it  liable  for  loss  on  suoh  line, 
on  the  theory  that  it  either  has  control  of  such 
line  or  is  a  part  owner.16 

[(904]  E.  Joint  Liability  of  Carriers— 1.  Part- 
nership Agreement.  While  connecting  carriers  can- 
not make  arrangements  with  each  other  which  will 
preclude  either  of  them  from  serving  the  public  gen- 
erally with  reference  to  transportation  of  goods  as 
a  common  carrier;"  and  while  some  question  has 
arisen  as  to  the  power  of  carriers  under  their  char- 
ter to  form  a  partnership  or  association  for  the 
purpose  of  through  freight  traffic,18  partnership 
arrangements  for  through  freights  are  very  gen- 
erally recognized  and  enforced  in  all  jurisdictions.1* 
Where  a  partnership  relation  exists,  each  is  liable 
for  breach  of  the  duty  of  carrier  by  any  one  of 
them  in  the  course  of  the  transportation,  and  suit 
for  the  loss  may  be  brought  against  any  one  of 
them;10  and  this  is  so,  although  the  general  man- 
agement of  each  carrier  is  retained  by  the  respec- 
tive companies.11  It  has  been  held  that,  if  an  actual 
state  of  partnership  exists  between  two  connecting 


T.  Mitchell  v.  Greenville,  etc.,  R. 
Co.,   98   S.  C.  319,  83  SE  2(1. 

8.  Cavallaro  v.  Texas,  etc.,  R.  Co., 
110  Cal.  348,  42  P  918,  62  AmSR  94;. 
Southern  Express  Co.  v.  Van  Meter, 
17  Fla.  788.  35  AmR  107;  Jellett  v. 
St.  Paul,  etc.,  R.  Co.,  30  Minn.  2«6, 
15  NW  237. 

9.  Ratser  v.  Burlington,  etc.,  R. 
Co.,  64  Minn.  245,  66  NW  988,  68  Am 
8R  630;  Foy  v.  Chicago,  etc.,  R.  Co., 
«3'Mlnn.  265.  65  NW  127:  Grant  v. 
Northern  Pac.  R.  Co.,  22  Ont.  645 
[app  dism  24  Can.  S.  C.  646]. 

10.  Hayman  v.  Canadian  pac.  R 
Co.,  43  Misc.  74,  86  NTS  728. 

11.  Western,  etc..  R.  Co.  v.  Expo- 
sition Cotton  Mills,  81  Ga.  622,  7  SE 
916,  2  LRA  102:  Illinois  Cent.  R.  Co. 
t.  Carter,  166  111.  570,  46  NB  374,  86 
LRA  527:  Fenner  v.  Buffalo,  etc.,  R. 
Co..  44   N.  Y.  605.  4  AmR  709. 

18.  Proceedings  to  compel  carrier 
to  receive  freight  ta  general  see  su- 
pra I  60. 

15.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  34  Fed.  481. 

14.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  84  Fed.  481. 

IB.  Atchison,  etc.,  R.  Co.  v.  Davis, 
14  Kan.  209,  8  P  530  [allowing  reh 
34  Kan.  199,  8  P  146J;  International, 
etc.,  R.  Co.  v.  Anderson,  8  Tex.  Civ. 
A.  8.  21  SW  691. 

16.  Atchison,  etc.,  R.  Co.  v.  Coch- 
rane, 43  Kan.  225,  23  P  151,  19  Am 
SR  129.  7  LRA  414:  Atchison,  etc., 
R.  Co.  v.  Davis,  34  Kan.  209,  211,  8 
P  630  [allowing  reh  84  Kan.  199,  8 
P  146]. 

"Where  a  parent  company,  operat- 
ing a  long  line  of  road  in  the  state, 
takes  the  necessary  steps  to  con- 
struct an  auxiliary  railroad  for  the 
purpose  of  a  local  line  In  the  name 
of  another  company,  and  in  strictly 
pursuing  the  provisions  of  the  stat- 
ute merely  furnishes  aid  as  a  stock- 
holder or  bondholder,  or  a  guarantor 
of  bonds,  to  the  auxiliary  company, 
and  such  auxiliary  company  con- 
structs its  road  in  its  own  name.  It 
is  not  the  servant  or  agent  in  such 
construction,  of  the  parent  company; 
and  the  parent  company  Is  not,  on 
account  of  being  a  stockholder  or 
bondholder,  or  guarantor  of  bonds, 
of  the  auxiliary  company,  responsible 
for  the  negligence  or  other  default 
of  the  auxiliary  company  in  con- 
structing Its  road  In  Its  own  name." 
Atchison,  etc..  R.  Co.  v.  Davis,  supra. 

[a]  Missouri  Pacific  BaUroad 
V.— Every    line    of    road    op' 


erated  by  this  company  is  to  be  re- 
garded as  a  part  of  "the  line  of  the 


Missouri  Pacific  Railway  Company," 
and  a -contract  limiting  its  liability 
to  its  own  line  Is  of  no  force  except 
as  to  lines  not  controlled  by  such 
company.  International,  etc,  R.  Co. 
v.  Anderson,  2  Tex.  Civ.  A.  8,  12,  21 
SW  691. 

IT.  Ga. — Seaboard  Air-Line  Belt 
R.  Co.  v.  Western,  etc.,  R.  Co.,  97  Ga. 
289.   23   SE  848. 

Ky. — Seasongood,  etc.,  Co.  v.  Ten- 
nessee, etc.,  Transp.  Co.,  64  SW  193. 
21  KyL  1142,  49  LRA  270. 

Minn. — 8tewart  v.  Erie,  etc 
Transp.  Co.,  17  Minn.  872. 

Mo. — Wiggins  Ferry  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  6  Mo.  A.  347  [rev 
on  other  grounds  78  Mo.  389,  39  AmR 
519]. 

Tex. — Houston,  etc.,  R.  Co.  v.  Lone 
Star  Salt  Co.,  19,  Tex.  Civ.  A.  676,  48 
SW  619. 

18.  See  Burke  v.  Concord  R.  Corp., 
61  N.  H.  160  (holding  that  the  de- 
fendant company  was  authorised  to 
make  with  another  company  such  a 
business  connection  as  would  give 
the  company  a  continuous  line  from 
Boston  to  Concord,  but  not  to  form 
a  general  partnership  with  the  com- 

Sany    named    for    the    operation    of 
oth  roads  as  Joint  principals). 

19.  See  cases  Infra  notes  20-26. 
80.     U.      S. — Richardson     v.      The 

Charles  P.  Chouteau.  37  Fed.  532: 
Harp  v.  The  Grand  Era,  11  F.  Cas. 
No.   6.084.   1   Woods  184. 

Iowa. — Independence  Mills  Co.  v. 
Burlington,  etc.,  R.  Co.,  72  Iowa  536, 
34  NW  320.  2  AmSR  258. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Spratt,  2  Duv.  4. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Wll- 
kens,  44  Md.  11,  22  AmR  26. 

Mass. — Block  v.  Fltchburg  R.  Co., 
139  Mass.  308.  1  NE  348;  Hill  Mfg. 
Co.  v.  Boston,  etc.,  R.  Corp.,  104 
Mass.  122.  6  AmR  202. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Jones,  87  Miss.  489,  39  S  493;  Ala- 
bama, etc.,  R  Co.  v.  Lamkin,  30  S  47. 

Mo. — Coates  v.  U.  S.  Express  Co., 
45  Mo.  238:  R.  E.  Funston  Dried 
Fruit,  etc.,  Co.  v.  Toledo,  etc.,  R.  Co., 
163  Mo.  A.  426,  143  SW  839;  Green 
v.  Chicago,  etc.,  R.  Co.,  166  Mo.  A. 
259,  137  SW  611;  Otrlch  v.  St.  Louis, 
etc.,  R.  Co.,  154  Mo.  A.  420,  134  SW 
666;  Crockett  v.  St.  Louis,  etc  R. 
Co  147  Mo.  A.  347,  126  SW  248;  Cen- 
tral American  SB.  Co.  v.  Mobile,  etc., 
R.  Co.,  144  Mo.  A.  48,  128  SW  822; 
Robert  C.  White  Live  Stock  Commn. 
Co.  v.  Chicago,  etc.,  R.  Co.,  87  Mo.  A. 
S30;  Shewalter  v.  Missouri  Pac.  R. 
Co.,   84  Mo.  A.   589;  Wyman  v.  Chi- 


cago, etc.,  R.  Co.,  4  Mo.  A.  35;  Rice 
v.  Indianapolis,  eta,  R.  Co.,  3  Mo.  A. 
27. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Twiss,  36  Nebr.  267,  68  NW  76,  37 
AmSR  437. 

N.  H. — Barter  v.  Wheeler,  49  N.  H. 
9,  6  AmR  434;  Nashua  Lock  Co.  v 
Worcester,  eta,  R.  Co..  48  N.  H.  389, 
2  AmR  242. 

N.  T.— Swift  v.  Pacific  Mail  SS. 
Co.,  106  N.  Y.  206,  12  NB  583;  Berg 
v.  Narragansett  SS.  Co.,  6  Daly  894; 
Wing  v.  New  York,  etc.,  R.  Co.,  1 
Hilt.  236. 

N.  C. — 'Rocky  Mount  Mills  v. 
Wilmington,  etc.,  R.  Co..  119  N.  C. 
698.  25  SB  864.  66  AmSR  682;  Phil- 
lips v.  North  Carolina  R.  Co.,  78  N. 
C.   294 

Pa.— Dulaney  v.  Philadelphia,  etc., 
R.  Co.,  228  Pa.  180,  77  A  607. 

R.  I.- — Harris  v.  Cheshire  R.  Co., 
16  A  512. 

S.  C. — Smith  v.  Southern  R.  Co..  89 
S.  C.  415,  418.  71  SE  989  [cit  Cyc]; 
Bradford  v.  South  Carolina  R.  Co., 
41  S.  C.  L.  201.  62  AmD  411. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Fadden.  91  Tex.  194,  40  SW  216.  42 
SW  693;  Gulf,  etc.,  R.  Co.  v.  Edloff, 
89  Tex.  454.  34  SW  414,  36  SW  144; 
Chicago,  etc..  R.  Co.  v.  Halsell,  36 
Tex.  Civ.  A.  126.  80  SW  140  [aff  98 
Tex.  244,  83  SW  15];  Goldstein  v. 
Sherman,  etc.,  R.  Co.,  25  Tex.  Civ.  A. 
865,61  SW336;  Missouri, etc.,  R.  Co. 
v.  Wells,  24  Tex.  Civ.  A.  304.  58  SW 
842;  Galveston,  etc..  R.  Co.  v.  Hous- 
ton, (Civ.  A.)  40  SW  842;  Galveston, 
etc.,  R.  Co.  v.  Johnson,  (Civ.  A.)  37 
SW  243;  Atchison,  etc.,  R.  Co.  v. 
Grant,  6  Tex.  Civ.  A.  674,  26  SW  286. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Stock,  104  Va.  97,  106,  61  SE  161 
[quot  Cyc]. 

Eng. — Gill  v.  Manchester,  etc  R. 
Co.,  C.  R.  8  Q.  B.  186;  Coxon  v.  Great 
Western  R.  Co..  5  H.  &  N.  274.  167 
Reprint  1186;  Hayes  v.  South  Wales 
R.  Co.,  9  Ir.  C.  L.  474. 

"If  several  common  carriers  hav- 
ing each  its  own  line,  associate  and 
form  what  to  the  shipper  is  a  con- 
tinuous line,  and  contract  to  carry 
goods  through  for  an  agreed  price, 
which  the  shipper  or  consignee  pays 
In  one  sum  and  which  the  carriers 
divide  among  them,  then  as  to  third 
parties  with  whom  they  contract, 
they  are  liable  for  a  loss  taking 
place  on  any  part  of  the  whole  line. 
Crockett  v.  St.  Louis,  etc  R.  Co.,  147 
Mo.  A.   847,  366,   126   SW  248. 

81.     Ky. — Cincinnati,  eta,  R.  Co.  ▼. 
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roads,  the  initial  carrier  cannot  limit  its  liability  to 
damage  occurring  on  its  own  line,  and  that  any 
contract  to  this  effect  is  void;21  but  there  is  author- 
ity for  the  opposite  view.83  However,  mere  joint 
traffic  arrangements  and  an  agreement  for  division 
of  freight  will  not  in  themselves  constitute  such  a 
partnership."  Nor  will  the  fact  that  one  of  two 
connecting  carriers  owns  a  large  amount  of  the 
stock  of  the  other  render  such  carrier  liable  for 


loss  or  injury  caused  by  the  negligence  of  the 
other.25  But  an  agreement  between  several  carriers 
to  the  effect  that  any  injury  to  property  should  be 
paid  for  by  the  company  on  whose  line  it  might 
occur,  but  that,  if  it  could  not  be  ascertained  where 
the  injury  occurred,  then  each  carrier  should  pa; 
therefor  in  proportion  to  its  interest  in  the  through 
charge,  does  not  constitute  the  carriers  partners, 
and  where  damage  occurs  to  freight  shipped  through, 


Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Lamkin,  78  Miss.  502.  30  S  47. 

Mo. — Barrett  v.  Indianapolis,  etc., 
R.  Co.,  9  Mo.  A.  226;  Wyraan  v.  Chi- 
cago, etc.,  R.  Co.,  4  Mo.  A.  15. 

N.  H.— Barter  v.  Wheeler,  49  N. 
H.  9.  6  AmR  434. 

N.  Y. — Swift  v.  Pacific  Mail  SS. 
Co..  106  N.  T.  206,  12  SE  5S3;  Wylde 
v.  Northern  R.  Co.,  14  AbbPrNS  213. 

N.  C. — Rocky  Mount  Mills  v.  Wil- 
mington, etc..  R  Co.,  119  N.  C.  193, 
25  SB  854,   56  AmSR  682. 

Tex. — Gulf,  etc.  R.  Co.  v.  Edloff, 
89  Tex.  454,  34  SW  414,  35  SW  144. 

[a]  Where  there  Is  an  Identity  of 
Interest  of  the  companies  who  have 
placed  their  business  under  one  gen- 
eral control,  although  the  general 
management  of  each  road  is  main- 
tained by  Its  owners,  the  companies 
as  to  all  such  features  of  their  busi- 
ness are  partners  and  liable  as  such. 
New  Orleans,  etc.,  R.  Co.  v.  Lamkin, 
78  Miss.  502.  30  S  47;  and  cases  supra 
this  note. 

OS.  Block  v.  FItchburg  R.  Co.,  189 
Mass.  308,  1  NE  348;  Weinberg  V. 
Albemarle,  etc..  R.  Co.,  91  N.  C.  39: 
Phifer  v.  Carolina  Cent.  R.  Co.,  89 
N.  C.  311,  45  AmR  687;  Gulf,  etc..  R. 
Co.  v.  Wilson,  79  Tex.  371,  15  SW 
280.  26  SW  131.  23  AmSR  345,  11 
LRA  486;  Galveston,  etc.,  R.  Co.  v. 
Houston.  (Tex.  Civ.  A.)  40  SW.842; 
Gulf,  etc..  R  Co.  v.  Wllbanks,  7  Tex. 
Civ.  A.  489.  27  SW  302.  See  also 
International,  etc.,  R.  Co.  v.  Ander- 
son. 3  Tex.  Civ.  A.  8,  21  SW  691  (rec- 
ognising the  rule). 

[a]  Season  for  .rule.— "Each  line 
by  virtue  of  such  an  association  had 
surrendered  its  Independence  and  be- 
come a  part  of  the  other.  Each  was 
the  agent  of  the  other,  and  in  con- 
templation of  law,  the  negligence  of 
one  was  the  negligence  of  the  other, 
and  binding  on  all.  When  carriers 
act  In  reference  to  the  transportation 
of  freight  Independently  of  other 
carriers,  forming  no  partnerships  or 
associations,  there  Is  no  question  as 
to  the  rule  In  this  State  but  that 
they  can  restrict  liability  to  their 
own  lines;  but  when  they  form  as- 
sociations of  the  character  as  the 
case  at  bar,  they  become  common 
carriers  for  the  whole  line,  and  any 
attempt  to  restrict  liability  for  neg- 
ligence contravenes  the  spirit  of  the 
law,  and  will  not  be  permitted." 
Gulf,  etc..  R.  Co.  v.  Wllbanks,  7  Tex. 
Civ.  A.  489.  496.  27  SW  302. 

[b]  Thus,  by  a  bill  of  lading,  the 
Erie  &  North  Shore  Dispatch  con- 
tracted to  carry  plaintiff's  goods 
from  Boston  by  the  FItchburg  Rail- 
road, thence  by  the  dispatch  com- 
pany to  Chicago,  and  there  deliver 
them  to  connecting  lines  for  Denver, 
their  destination.  The  bill  did  not 
name  the  several  railroad  companies 
forming  the  association,  but  provided 
that,  in  case  of  loss  or  damage  to 
the  goods,  "that  company  shall  alone 
be  answerable  therefor  in  whose  ac- 
tual custody  the  same  may  be  at  the 
time  of  the  happening  thereof."  It 
was  held  that  the  words  "that  com- 
pany" referred  only  to  the  several 
companies  named  In  the  contract, 
and  not  to  those  constituting  the 
dispatch  line;  and  that  plaintiff  was 
not  bound  to  sue  that  member  of 
the  dispatch  line  on  whose  road  the 
loss  occurred,  the  members  of  that 
line  being  partners,  and  each  liable 
for  the  defaults  of  the  others.  Block 
v.  FItchburg  R.  Co.,  139  Mass.  308, 
311.  1  NE  348. 

23.     Milne  v.  Douglass.  13  Fed.  37, 


4  McCrary  368.  See  also  Crockett  v. 
St.  Louis,  etc.  R.  Co..  147  Mo.  A.  347, 
126  SW  243  (seeming  to  recognize 
the  validity  of  such  a  contract,  al- 
though the  point  was  not  actually 
decided). 

a*.  U.  S. — Pennsylvania  R.  Co.  v. 
Jones,  156  U.  S.  338,  15  SCt  136,  39 
L.  ed.  176;  St.  Louis  Ins.  Co.  v.  St. 
Louis,  etc.,  R.  Co.,  104  U.  S.  146.  26 
L.  ed.  679;  Deming  v.  Norfolk,  etc., 
R.  Co.,  21  Fed.  26:  Cittsens'  Ins.  Co. 
v.  KounU  Line,  10  Fed.  768  [rev  on 
other  grounds  122  17.  S.  583,  7  SCt 
1278,  30  L.  ed.  1137]. 

Ark. — St.  Louis,  etc.,  R  Co.  v.  Neel, 
56  Ark.  279,  19  SW  963;  Hot  Springs 
R.  Co.  v.  Trippe,  42  Ark.  466,  48 
AmR  65. 

Conn. — Converse  v.  Norwich,  etc., 
Transp.  Co.,  33  Conn.  166. 

111. — Irvin  v.  Nashville,  etc.,  R. 
Co.,  92  111.  108,  34  AmR  116;  Chicago, 
etc.,  R.  Co.  v.  Northern  Line  Packet 
Co..  70  111.  217. 

Md. — Shockley  v.  Pennsylvania  R. 
Co.,  109  Md.  123,  71  A  437. 

Mass. — Algen  v.  Boston,  etc.,  R. 
Co.,  132  Mass.  423;  Burroughs  v. 
Norwich,  etc.,  R.  Co.,  100  Mass.  26,  1, 
AmR  78;  Gass  v.  New  York,  etc..  R. 
Co.,  99  Mass.  220,  96  AmD  742;  Dar- 
ling v.  Boston,  etc.,  R.  Corp.,  11  Al- 
len 295. 

Minn. — Wehmann  v.  Minneapolis, 
etc.,  R.  Co.,  58  Minn.  22,  59  NW646. 

Mo. — Snider  v.  Adams  Express  Co., 
63  Mo.  376;  Crockett  v.  St.  Louis. 
etc.,  R.  Co.,  147  Mo.  A.  347.  126  SW 
243;  Robert  C.  White  Live  Stock 
Commn.  Co.  v.  Chicago,  etc.,  R.  Co., 
87  Mo.  A.  330:  Walking  v.  Terre 
Haute,  etc.,  R  Co.,  8  Mo.  A.  670. 

Nebr. — Fremont,  etc..  R.  Co.  v.  Wa- 
ters, 50  Nebr.  592,  70  NW  225. 

N.  Y. — Hunt  v.  New  York,  etc.,  R. 
Co.,  1  Hilt.  228. 

N.  C. — Washington  v.  Raleigh,  etc., 
R.  Co.,  101  N.  C.  239,  7  SE  789,  1 
LRA  830;  Knott  v.  Raleigh,  etc.,  R. 
Co.,  98  N.  C.  73,  8  SE  735,  2  AmSR 
321. 

S.  C. — Smith  v.  Southern  R.  Co.. 
89  S.  C.  416.  71  SE  989.  * 

Tenn. — Atlantic  Coast  Line  R.  Co. 
v.  Richardson.  121  Tenn.  448,  117  SW 
496;  Pont  v.  Southern  R.  Co.,  103 
Tenn.  184,  52  SW  801,  65  LRA 
481. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Groves,  48  Tex.  Civ.  A.  45,  106  SW 
416;  Galveston,  etc..  R.  Co.  v.  John- 
son, (Civ.  A.)  87  SW  243;  Ft.  Worth, 
etc.,  R.  Co.  v.  Johnson,  6  Tex.  Civ. 
A.  24.  23  SW  827:  Ft.  Worth,  etc., 
R.  Co.  v.  Fuller,  3  Tex.  Civ.  A.  340, 
22   SW   1006. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Stock.   104   Va.   97.   51   SE  161. 

[a]  Bui*  applied. — Where  a  con- 
tract' between  a  dispatch  company 
and  a  railroad  company  whose  route, 
in  connection  with  those  of  other 
companies,  formed  a  continuous  line, 
stipulated  that  the  railroad  should 
receive,  toad,  unload,  deliver,  ancf 
waybill  all  freight  sent  to  It  by  the 
dispatch  company,  at  such  rates  for 
the  transportation  as  might  be  estab- 
lished by  the  railroad  companies,  and 
should,  while  assuming  all  the  risks 
of  a  common  carrier,  pay  for  all 
damage  to,  or  loss  of,  property  while 
on  Its  road  or  in  its  possession;  and 
where  the  dispatch  company  entered 
into  a  Similar  arrangement  with  each 
of  the  other  companies,  between 
which  there  was  an  agreement  that 
the  amount  charged  for  the  through 
freight    should    be    divided    between 


them  according  to  the  length  of  their 
respective  roads,  and  that  on  inch 
freight  the  last  carrier  should  collect 
the  charges  from  the.  consignee,  de- 
duct its  share  thereof,  account  in 
the  same  way  to  the  next  company, 
and  so  on  to  the  first,  and  that  set- 
tlements were  to  be  made  by  the 
railroad  company  periodically  on  ac- 
countings between  them,  and  etch 
settled  separately  with  the  dispatch 
company,  it  was  held  that,  by  the 
agreement,  the  dispatch  company  Im- 
posed on  the  railroad  company 
neither  an  obligation  to  carry  freight 
beyond  Its  own  road  nor  a  liability 
for  the  negligence  of  either  of  the 
other  companies;  and  that  such  ar- 
rangement did  not  constitute  them 
partners,  either  as  between  them- 
selves or  as  to  third  persona  St 
Louis  Ins.  Co.  v.  St.  Louis,  etc.,  R. 
Co.,  104  U.  S.  146,  26  L.  ed.  679. 

[b]  A  bUl  of  lacuna-  gaaraateelar 
a  through  rate  to  destination  does 
not  establish  an  agency  or  partner- 
ship relation  between  the  connecting 
railroads,  so  as  to  render  one  liable 
for  the  default  of  the  other.  Chesa- 
peake, etc.,  R.  Co.  v.  Stock,  104  Va, 
97,   61    SE   161. 

[c]  An  association  for  the  trans- 
portation of  through  freight*,  the 
Issuance  of  through  bills  of  lading, 
and  for  a  division  of  the  receipts  in 
prescribed  proportions,  does  not  con- 
stitute the  companies  partners  nor 
render  any  one  of  them  liable  for 
loss  or  Injury  to  a  consignment  oc- 
curring on  another  line.  Hot  Springe 
R.  Co.  v.  Trippe,  42  Ark.  465,  48  AmR 
65;  Gates  v.  New  York,  etc.,  R  Co., 
99  Mass.  220,  96  AmD  742;  Fremont, 
etc,  R.  Co.  v.  Waters.  50  Nebr.  593, 
70  NW  225;  Phifer  v.  Carolina  Cent 
R.  Co..  89  N.  C.  311,  45  AmR  687. 
See  also  Darling  v.  Boston,  etc.  R. 
Corp.,  11  Allen  (Mass.)  295  (where 
several  connecting  carriers  entered 
into  an  agreement  for  the  through 
carriage  of  freights,  providing  that 
each  succeeding  carrier  should  pay 
the  freight  charges  due  the  next  pre- 
ceding carrier,  and  that  the  last  car- 
rier should  collect  the  whole  of  the 
charges,  the  accounts  to  be  settled 
between  the  companies  at  stated 
times  according  to  a  certain  stipu- 
lated rate,  and  it  was  held  that  this 
arrangement  did/  not  constitute  a 
partnership  between  the  companies, 
and  that  each  company  was  liable 
only  for  loss  or  injury  occurring  on 
its  own  line  or  through  Its  own 
negligence). 

[d]  One  oonrpany  fnrnUhlaa;  facul- 
ties to  another^— Defendant  entered 
Into  an  agreement  with  a  short  line 
to  furnish  the  latter  facilities  for 
running  Its  engines  and  cars  over 
defendant's  track  from  R  to  P  sta- 
tions on  defendant's  line.  Plaintiff 
shipped  certain  cotton  over  the  short 
line,  consigned  to  himself  at  P,  tak- 
ing bills  of  lading  therefor.  In  con- 
sequence of  defendant's  failure  to 
comply  with  Its  contract,  the  -short 
line  was  unable  to  carry  the  cotton 
to  P,  but  had  to  throw  It  off  at  R, 
where  It  was  exposed  to  the  weather 
and  damaged.  It  was  held  that  the 
contract  between  the  companies  did 
not  constitute  them  partners  nor 
make  the  short  line  the  agent  of  de- 
fendant to  receive  freight.  St. 
Louis,  etc.,  R.  Co.  v.  Neel,  60  Ark. 
279,  19  SW  963. 

»6.  Gulf,  etc.,  R.  Co.  v.  Lee.  (Tex. 
Civ.  A)  65  SW  64.  See  also  supra 
I    903. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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only  the  carrier  in  whose  possession  the  goods  were 
at  the  time  of  the  injury  can  be  held  liable." 

[$  905]  2.  Under  Joint  Contracts  for  Transporta- 
tion. Carriers  may  enter  into  joint  contracts  for 
the  transportation  of  goods  from  one  place  to  an- 
other," and  thereby  make  themselves  responsible 
for  the  bringing  of  goods  to  their  road  by  other 
carriers,  as  long  as  they  do  not  transcend  whatever 
is  reasonably  incident  to  their  business  as  carriers." 
The  effect  of  these  contracts  is  to  make  each  earner 
liable  for  the  default  of  the  other."  And  it  has 
been  held  that  their  liability  is  not  affected  by  pro- 
visions in  bills  of  lading-  limiting  the  initial  ear- 
ner's liability  to  delays  occurring  on  its  own  line.*0 
Where  suit  is  brought  on  a  joint  contract  made  with 
several  carriers,  plaintiff  must  recover  against  all 
or  none,  in  the  absence  of  a  statute  providing 
otherwise.*1 

[,  906]  3.  One  Carrier  as  Agent  of  Other  Car- 
riers.11 Although  several  carriers  are  not  copart- 
ners, one  of  them  may  be  empowered  to  enter  into 
a  through  contract  with  the  shipper  on  behalf  of 
all,  and  each  will  be  responsible  for  the  defaults  of 
all." 

[f  907]  4.  Joint  Employment  of  Common  Agent 
by  Carriers.  Where  carriers  jointly  employ  a  com- 
mon agent,  and  loss  or  injury  occurs  through  his 
negligence,  they  will  be  jointly  liable  therefor.*4  It 
has  been  said,  however,  that  the  carriers  do  not 
become  responsible  for  each  other's  acts,  merely  by 
reason  of  the  employment  of  such  common  agent, 
and  that  the  employment  of  a  joint  agent  with  au- 
thority to  contract  for  through  transportation'  over 
connecting  roads,  under  an  arrangement  for  the 
division  of  the  receipts  for  such  transportation  in 

aa.  Algen  v.  Boston,  etc.,  R.  Co., 
1)2  Mass.  42$.  See  aim  Shift  v.  New 
York  Cent.,  etc,  R.  Co.,  16  Hun  (N. 
Y.)  278  [aft  81  N.  Y.  638  mem]  (rsc- 
ognixing  the  rule). 

27.  Pennsylvania  R.  Co.  v.  Jones, 
16S  XT.  S.  8*1,  16  SCt  186,  3»  L.  ed. 
176;  Saxon  Mills  v.  New  York,  etc., 
R.  Co.,  214  Mass.  888,  101  NB  1076; 
8hewalter  v.  Missouri  Pac  R.  Co., 
84  Mo.  A.  689;  Hlnscb  v.  New  Eng- 
land Nav.  Co.,  200  N.  Y.  263,  98  NE 
624;  Swift  v.  Pacific  Mall  S3.  Co., 
106  M.  Y.  206,  12  NE  683. 

98.  Saxon  Mill  v.  New  York,  etc., 
R.    Co.,    214    Mass.    383,    101    NE  1076. 

89.  Independence  Mills  Co.  v.  Bur- 
lington, etc,  R.  Co.,  72  Iowa  686,  34 
NW  320,  2  AmSR  268;  Shewalter  v. 
Missouri  Pac.  R.  Co.,  84  Mo.  A.  689; 
Gulf,  -etc.,  R.  Co.  v.  Nelson,  (Tex. 
Civ.  A.)  139  SW  81;  Hayes  v.  South 
Wales  R.  Co.,  9  Ir.  C.  L.  474. 

[a]  Wkat  amounts  to  joint  oon- 
traot.  (1)  Where  a  steamship  owner 
and  a  railroad  company  make  an  ar- 
rangement for  the  running-  of  a  boat 
In  connection  with  the  railway  and 
for  dividing-  the  through  freights, 
and  the  steamship  owner  has  the 
sign  of  the  railroad  company  over 
his  office  door,  they  are  Joint  con- 
tractors In  respect  to  through 
freight,  and  the  railroad  company  is 
liable  for  breach  of  contract  in  the 
course  of  transportation  by  the 
steamer.  Hayes  v.  South  Wales  R. 
Co.,  9  Ir.  C.  L.  474.  (2)  In  an  action 
against  two  railroad  compartles.  It 
was  alleged  that  a  carload  of  wheat 


proportion  to  distance  or  other  service,  will  gen- 
erally constitute  neither  such  a  partnership  nor 
agency,  each  for  the  other,  as  will  make  them 
jointly  liable,  or  liable  for  each  other's  acts,  in  the 
transportation.*8 

[$  908]  P.  Bight  of  Connecting  Carrier  to  Bene- 
fit of- Limited  Liability  Clauses  in  Contract  of  Car- 
riage— 1.  Where  Initial  Carrier  Is  Agent  of 
Shipper.  The  confliot  in  the  authorities  as  to  what 
are  the  relations  between  the  shipper  and  the  suc- 
cessive carriers  makes  it  difficult  to  lay  down 
general  propositions  as  to  whether  succeeding  car- 
riers are  entitled  to  the  lawful  exemptions  from 
liability  contracted  for  by  the  first  carrier."  If 
the  first  carrier  is  the  agent  of  the  shipper  for  the 
purpose  of  procuring  transportation  over  connect- 
ing lines,  then  a  contract  for  limitation  of  liability 
made  between  the  first  and  second  carriers,  on  de- 
livery of  the  goods  to  the  latter,  will  be  binding  on 
the  shipper." 

Salification  of  contract.  Even  if  there  is  no 
authority  to  contract  with  the  succeeding  carrier, 
the  shipper,  by  suing  the  last  carrier  under  such 
contract,  may  ratify  it  and  thereby  become  bound 
to  its  terms. 

A  mere  undertaking  on  part  of  first  carrier  }o 
transport  to  the  end  of  his  route  and  deliver  to  a 
connecting  carrier  does  not  in  itself  constitute  the 
first  carrier  an -agent  of  the  shipper  in  such  sense 
as  to  authorize  him  to  make  such  a  contract." 

[i  909]  2.  Where  Contract  Expressly  Extends 
Benefit  of  Limitations  to  Connecting  Carriers. 
Where  the  contract  of  carriage  made  by  the  initial 
carrier  expressly  provides  that  limitations  of  lia- 
bility therein  provided  shall  inure  to  the  benefit  of 


shipped  by  contract  to  one  of 
the  defendant  companies,  to  be  trans- 
ferred to  a  given  point  on  smother 
road,  and  that,  in  violation  of  the 
contract.  It  was  transferred  to  the 
other  defendant  company.  It  was 
also  alleged  that  the  wheat  was  de- 
stroyed while  In  possession  of  the 
latter  defendant.  It  was  held  that 
the  averments  of  the  oomplalnt  were 
sufficient  to  sustain  the  action,  and 
that,  aa  the  evidence  showed  that 
defendants  had  a  Joint  Interest  in 
the  contract  of  transportation,  a  ver- 


dict and  Judgment  against  both 
should  be  sustained.  Independence 
Mills  Co.  v.  Burlington,  etc..  R  Co., 
72  Iowa  636,  34  NW  820,  2  AmSR 
268. 

30.  Gulf,  etc,  R.  Co.  v.  Nelson, 
(Tex.  Civ.  A.)  189  SW  81.  But  see 
Fremont, '  etc,  R.  Co.  v.  New  York, 
etc.,  R.  Co.,  66  Nebr.  169.  92  NW  131, 
69  LRA  939  [diet  St.  Joseph,  etc,  R. 
Co.  v.  Palmer,  38  Nebr.  483,  66  NW 
967.  22  LRA  336]  (holding  that,  al- 
though a  railroad  company  enters 
into  a  Joint  contract  with  another 
such  company  for  the  transportation 
Of  goods  to  a  point  beyond  the  end 
of  Its  own  line.  It  la  competent  for 
it  to  enter  Into  an  express  contract 
with  the  shipper,  limiting  Its  lia- 
bility to  the  transportation  of  the 
property   over  Its   own   Mne). 

31.  Veltch  v.  Illinois  Cent  R.  Co., 
(Ala.  A.)   68  S  676. 

39.  Bale  under  Texas  statutes  see 
supra  }  898. 

33.  Illinois  Cent.  R.  Co.  v.  Foulks. 
92  111.  A.  891  [aft"  191  111.  67,  60  NE 
890];  Crockett  v.  St.  Louis,  etc..  R. 
Co..  147  Mo.  A.  347,  126  SW  243; 
Norfolk,  etc..  R  Co.  v.  Read,  87  Va. 
186,  12  8E  396. 

[aj  facta  Insufficient  to  show 
agency. — Rev.  St  art  4261,  obliges 
railroad  companies,  for  a  reasonable 
compensation,  to  draw  over  their 
road  the  merchandise  and  cars  which 
may  enter  and  connect  with  their 
railroad.  Plaintiff  showed  that  the 
bill  for  his  roods  was  a  through  bill 
of  lading;  that  the  delivering  com- 
pany's line  did  not  reach  the  place 
of  shipment,  but  that  rates  were 
made  over  its  line  and  connecting 
lines  to  and  from  that  point;  that 
said  company  Issued  an  expense 'bill, 
when  the  goods  arrived,  for  the  ex- 
act amount  called  for  by  the  Mil  of 
lading-;  that  the  car  containing  the 
goods  came  through  from  the  place 
of  shipment.  It  was  held  that  these 
facts  were  not  enough  to  prove  con- 
clusively a  contract  of  agency  or 
partnership  between  the  companies, 
nor  a   ratification   by   the   delivering 


company,  so  as  to  bind  it  to  the 
freight  rate  named  In  the  bill  of 
lading.  Ft  Worth,  etc.,  R.  Co.  v. 
Johnson,  6  Tex.  Civ.  A.  24,  23  SW 
827. 

34.  Kansas  City  Southern  R  Co. 
v.  Embry.  76  Ark.  689,  90  SW  16; 
Dulaney  v.  Philadelphia,  etc,  R  Co., 
228  Pa   180,   77  A   607. 

[a]  Goods  never  reoetved  by  initial 
oarrlar. — Where  connecting  railroads, 
forming'  a  through  line,  enter  into 
an  arrangement  by  which  they  em- 
ploy an  agent  to  solicit  freight,  and 
the  agent  issues  a  bill  of  lading  be- 
fore the  initial  carrier  receives  the 
goods,  and  with  knowledge  that  the 
bill  of  lading  «is  to  accompany  a 
draft  on  the  consignee,  and  the  con- 
signee pays  the  draft,  but  the  goods 
are  never  received,  either  by  the 
consignee  or  by  any  of  the  railroads, 
the  consignee  can  recover  the  amount 
of  the  draft  from  the  terminal  car- 
rier; since,  apart  from  the  question 
of  partnership,  there  is  a  Joint  lia- 
bility on  the  part  of  all  the  com- 
panies on  whose  behalf  the  bill  of 
lading  was  issued.  Dulaney  v.  Phila- 
delphia, etc.,  R.  Co.,  228  Pa.  180,  77 
A    607. 

SB.  1  Hutchinson  Carriers,  (3d 
ed)  I  268. 

33.     See  Infra  this  and  15  909-912. 

37.  Ga. — Cranor  v.  Southern  R. 
Co.,  13  Ga.  A.  86,  78  BE  1014. 

Ind. — Adams  Express  Co.  v.  Byers, 
177  Ind.  38,  96  NE  613  (recognising 
the  rule). 

N.  Y. — BabcOck  v.  Lake  Shore,  etc., 
R.  Co.,  49  N.  Y.  491  (recognising  the 
rule). 

Pa. — Sanderson  v.  Lamberton,  6 
Binn.    129. 

S.  C. — Levy  v.  Southern  Express 
Co.,  4  S.  C.  234. 

Eng. — Barratt  v.  Great  Northern  R. 
Co.,  20  T.  L.  R.   176. 

33.  Sanderson  v.  Lamberton,  6 
Binn.  (Pa.)  129. 

39.  Adams  Express  Co.  V.  Byers, 
177  Ind.  S3,  96  NE  613;  Babcock  v. 
Lake  Shore,  etc,  R.  Co..  49  N.  Y.  491. 
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the  connecting  carriers,  sneh  limitations  are  of 
course  operative  in  their  favor,*0  provided  such 
limitations  are  valid.  If  the  limitation  is  one  pro- 
hibited by  law,  it  is  inoperative,  in  favor  either 
of  the  initial  or  of  the  connecting  carriers.41  In 
order  for  any  connecting  carrier  to  obtain  the  bene- 
fit of  such  stipulation,  it  is  not  necessary  that  it 
should  be  expressly  named  in  the  contract.43 

[«,  910]  3.  "Where  Limitation  Is  Expressly  Con- 
fined, to  First  Carrier.  Where  the  original  contract 
specifically  provides,  as  it  may  do,  that  the  limi- 
tations contained  therein  shall  affect  the  initial 
carrier  only,  no  subsequent  carrier  is  entitled  to  the 
benefit  of  the  limitations.41    This  rule  has  frequently 

40.  U.  S. — Evansville,  etc.,  R.  Co. 
v.  Androscoggin  Mills,  22  Wall.  694, 

22  L.  ed.  721. 
Ala. — Walter     v.     Alabama     Great 

Southern  R.  Co..  142  Ala.  474,  29  S 
87. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
Sharp.  64  Ark.  115,  40  SW  781. 

Conn. — Mears  v.  New  York,  etc., 
R.  Co.,  76  Conn.  171,  52  A  610,  96 
AmSR  192,  56  LiRA  884;  Welch  V. 
Boston,  etc,  R.  Co.,  41  Conn.  333. 

Ga. — Cranor  v.  Southern  R  Co.,  13 
Ga.  A.  26,  78  SB  1014. 

Ind. — Adams  Express  Co.  v.  Har- 
ris, 120  Ind.  73,  21  NE  240,  16  AmSR 
1 15,  7  LRA  214  and  note;  U.  S.  Ex- 
press Co.  v.  Harris.  51  Ind.   127. 

N.  Y. — Whltworth.  v.  Erie  R.  Co., 
87   N.  Y.   413. 

S.  C. — Harby  v.  Southern  R.  Co.,  75 
S.  C.  321,  55  SE  760;  Johnstone  v. 
Richmond,  etc..  R.  Co.,  39  S.  C.  56, 
17  SE  612;  Levy  v.  Southern  Express 
Co..  4  S.  C.  234. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Cohen,    (Ctv.   A.)    55   SW  1123. 

Wis. — Browning  v.  Goodrich 
Transp.  Co.,  78  Wis.   391,  47  NW  428, 

23  AmSR  4  14.   10  LRA  416. 
Can. — Lake   Erie   R.   Co.  V.   Saylee, 

26   Can.   S.  C.    663. 

Ont. — Gordon  v.  Great  Western  R. 
Co..  34  U.  C.  Q.  B.  224. 

"Where  the  contract  declares  that 
it  Is  fur  the  benefit  of  intermediate 
carriers,  it  may  be  enforced,  since 
It  is  a  contract  for  the  benefit  of  a 
third  person;  and  as  it  Is  beneficial 
to  him  It  is  natural  to  presume  that 
its  terms  were  assented  to,  and 
formed  the  contract  under  which  the 
roods  were  transported."  Adams 
Express  Co.  v.  Harris,  120  Ind.  73, 
76,  21  NE  340,  18  AmSR  815,  7  LRA 
214. 

[a]  Limiting  liability  to  that  of 
warehouseman  on  arrival  at  destina- 
tion,! Where  goods  are  shipped  over 
connecting  lines  of  .railroad,  and  the 
contract  with  the  initial  carrier  pro- 
vides that  the  liability  of  the  rail- 
road companies  as  common  carriers 
shall  terminate  on  the  arrival  of 
the  goods  at  the  station  of  delivery, 
and  that  afterward  they  shall  be 
liable  only  as  warehousemen,  such 
contract  inures  to  the  benefit  of  the 
connecting  carrier.  Kansas  City,  etc., 
R.  Co.  v.  Sharp.  64  Ark.  116,  40  SW 
781. 

[b]  limitation  of  liability  of  each 
carrier  to  Its  own  negligence. — (1) 
Where  plaintiff  shdpped  household 
goods  over  a  route  consisting  of  sev- 
eral connecting  carriers,  under  a  bill 
of  lading  limiting  the  liability  of 
each  to  negligence  occurring  on  its 
own  line,  the  discharging  or  deliver- 
ing carrier  was  liable  only  for  In- 
juries to  the  property  occurring  on 
its  line,  or  while  the  goods  were  In 
its  possession.  Walter  v.  Alabama 
Great  Southern  R.  Co..  142  Ala.  474, 
39  S  87;  Texas,  etc.,  R.  Oo.  v.  Adams, 
78  Tex.  372,  14  SW  666,  22  AmSR  56; 
St.  Louis,  etc..  R.  Oo.  v.  Cohen.  (Tex. 
Civ.  A.)  66  SW  1123.  (2)  Since  the 
enactment  of  the  Carmack  amend- 
ment which  as  heretofore  shown 
makes  the  initial  carrier  liable  for 
loss  or  injury  on  connecting  lines  as 
well  as  on  its  own  (see  supra  I  868), 
(3)   such  a  limitation  would  be  void 


been  applied  where  it  is  stipulated  that  the  lia- 
bility of  the  initial  carrier  shall  not  extend  beyond 
its  own  line,44  even  though  the  contract  fixes  a 
through  rate,48  but  especially  where  there  is  no  pro- 
vision in  the  contract  for  a  through  rate.4* 

[Mil]  4.  Where  Contract  Does  Not  Expressly 
Exclude  Connecting  Carriers.  According  to  the 
weight  of  authority,  where  a  contract  for  through 
transportation  contains  limited  liability  clauses 
which  are  not  in  express  terms  restricted  to  the 
initial  carrier,  the  limitations  so  provided  for  will 
inure  to  the  benefit  of  the  connecting  carrier,  so 
far  as  they  are  valid.47  Such  a  contract,  it  is  said, 
has  respect  to  and  provides  for  the  serviee  of  the 


as  far  as  the  Initial  carrier  is  con- 
cerned, and  even  If  valid  would  not 
be  necessary  for  the  protection  of 
the  connecting  carriers  because  they 
are  liable  only  for  loss  or  Injury  oc- 
curring on  their  own  lines,  in  the 
absence  of  statute,  special  contract, 
or  partnership  arrangement  (see 
supra   I   897). 

[c]  Damage  by  wet.  A  provision 
In  a  shipping  receipt  that  no  carrier 
or  party  In  possession  shall  be  liable 
for  any  damage  by  wet  Inures  to  the 
benefit  of  connecting  carriers.  Mears 
v.  New  York,  etc.,  R.  Co.,  75  Conn. 
171,  62  A  610,  96  AmSR  192,  56  LRA 
884. 

[4]  limitation  of  value. — Where  a 
shipper  enters  Into  a  special  contract 
with  the  initial  carrier  for  trans- 
portation of  live  stock,  the  connect- 
ing carrier  le  entitled  to  the  benefit 
of  the  limiting  value  clause,  where 
it  is  provided  in  the  contract  that  it 
shall  have  the  benefit  of  such  valua- 
tion. Harby  v.  Southern  R.  Co.,  75 
S.  C.   321,   65   SE  760. 

41.  Woodburn  v.  Cincinnati,  etc., 
R.  Co.,  40  Fed.  731;  St.  Louis,  etc,  R. 
Co.  v.  Spann,  ,57  Ark.  127,  20  SW 
914. 

[a]  Xn  applying  tola  principle,  it 
has  been  held  that,  in  order  for  a 
limitation  of  liability  to  be  operative 
In  behalf  of  the  connecting  Unas,  the 
consideration  for  the  limitation  in 
the  way  of  reduced  rates  must  not 
be  confined  to  the  initial  line,  but 
must  be  equally  allowed  by  the  con- 
necting line.  Central  R.,  etc.,  Oo.  v. 
Brldger.   94    Ga.   471,   20   SE   349. 

43.  Means  v.  New  York,  etc.,  R. 
Co..  75  Conn.  171,  52  A  610,  96  AmSR 
192,  66, LRA  884. 

43.  U.  S. — Liverpool,  etc..  Steam 
Co.  v.  Phenlx  Ins.  Co.,  129  U.  S.  397, 
9  SCt  469,.  32  L.  ed.  788. 

111. — Merchants'  Despatch  Transp. 
Co.  v.   Bolles.  80  111.  473. 

Iowa. — Bancroft  v.  Merchants' 
Despatch  Transp.  Co.,  47  Iowa  362, 
29    AmR   482. 

N.  Y. — Edsall  v.  Camden,  etc.,  R, 
etc.,  Co..    60    N.   Y.    661. 

Pa. — Camden,  etc.,  R  Co.  v.  For-, 
syth,  61  Pa.  81. 

44.  Edsall  v.  Camden,  etc.,  R..  etc., 
Co..  60  N.  Y.  661;  jEtna  Ins.  Co.  v. 
Wheeler,  49  N.  Y.  616;  Babcock  v. 
Lake  Shore,  etc,  R.  Co.,  49  N.  Y.- 
491. 

48.  ..Etna  Ins.  Co.  v.  Wheeler,  49 
N.  Y.   616. 

46.  Taylor  v.  Little  Rock,  etc.,  R 
Co..  39  Ark.  148;  Central  R.,  etc,  Co. 
v.  Brldger.  94  Ga.  471.  20  SE  349; 
Camden,  etc.,  R  Co.  v.  Forsyth,  61 
Pa.  81. 

47.  U.  S.— St.  Louis  Ins.  Co.  v. 
St.  Louis,  etc..  R.  Co..  104  U.  S.  146, 
26  L.  ed.  679:  Fairbanks  v.  Cincin- 
nati, etc..  R.  Co.,  66  Fed.  471. 

Ala. — Western  R  Co.  v.  Harwell, 
91  Ala.  340.  8  S  649. 

Ark. — St.  Louis,  etc,  R  Co.  v. 
Weakly.  50  Ark.  897.  8  SW  134.  7 
AmSR  104;  St.  Louis,  etc.,  R.  Co. 
v.  Lesser.  46  Ark.  236;  Taylor  v. 
Little  Rock,  etc.,  R  Co.,  39  Ark.  148. 

Ga. — Southern  Express  Co.  v. 
Palmer,  48  Ga.   85. 

111. — Frank  Simpson  Fruit  Co.  v. 
Southern  Pac.  Co.,  167  111.  A.  168. 

Ind. — Adams  Express  Co.  v.  Byers, 


177  Ind.  33,  95  NE  513.  But  see  Infra 
note  61. 

Kan. — Klff  v.  Atchison,  etc,  R  Co., 
32  Kan.  263,  4  P  401. 

Mass. — P.  Garvan,  Inc.  v.  New 
York  Cent;,  etc..  R.  Co.,  210  Maaa 
275,    96    NE    717. 

Mich. — Harrison  Granite  Co.  v. 
Grand  Trunk  R  System,  176  Mich. 
144,  141  NW  642.  But  see  infra  note 
51. 

Mo. — Halllday  v.  St.  Louis,  etc.  R 
Co.,   74   Mo.    159,    41   AmR   309. 

N.  Y. — Manhattan  061  Co.  v.  Cam- 
den, etc.,  R,  etc,  CO.,  64  N.  Y.  197; 
Lamb  v.  Camden,  etc.,  R..  etc,  Co.. 
46  N.  Y.  271,  7  AmR  227:  Maghee  v. 
Camden,  etc.,  R  Transp.  Co.,  45  N.  T. 
614,  6  AmR  124;  Hachadoorian  v. 
Louisville,  etc.,  R.  Co.,  128  App.  DIt. 
171,  112  NTS  660;  White  v.  Weir.  33 
App.  Ddv.  145,  53  NY3  465;  Rlcketta 
v.  Baltimore,  etc.,  R.  Oo.,  4  Lans. 
446  [all  69  N.  Y.  637  mem] :  Hinkley 
v.  New  York  Cent,  etc,  R.  Co.,  3 
Thomps.  &  C.  281  [alt  60  N.  Y.  (441; 
Whltworth  v.  Erie  R.  Co.,  45  N.  Y. 
Super.  602  [aft  87  N.  Y.  413];  Schlff 
v.  New  York  Cent.,  etc.,  R.  Co.,  62 
HowPr   91.    But  see  infra    note  51. 

Pa.— Falrchild  v.  Philadelphia,  etc, 
R.  Co.,  148  Pa.  627,  24  A  79. 

Tenn. — Bird  v.  Southern  R.  Co..  91 
Tenn.  719,  42  SW  461,  63  AmSR  866. 

Tex. — International,  etc.,  R.  Oo.  v. 
Mahula.  l,Tex.  Civ.  A.  182,  20  SW 
1002. 

Eng. — Hall  v.  North  Eastern  R.  Co- 
L.   R    10   Q.   B.   437. 

Ont. — Sutherland  v.  Grand  Trunk 
R  Co.,  18  Ont.  L.  139,  13  OntWR 
821:  Bicknell  v.  Grand  Trunk  R.  Co., 
26  Ont.  A.  431. 

[a]  Bole  applied-— (1)  A  contract 
made  by  a  railroad  corporation  to 
transport  and  deliver  goods  at  a 
point  beyond  the  terminus  of  its 
own  line  contained  the  following 
clause:  "Unavoidable  accidents  of  the 
railroad,  and  of  fire  in  the  depot 
excepted."  It  was  held  that,  in  the 
absence  of  proof  of  any  other  or  new 
contract,  this  exception  would  be 
held  to  extend  to  every  other  con- 
necting carrier  which  shared  the 
freight  specified  In  the  bill  of  lading, 
and  that.  In  an  action  against  such 
connecting  carrier,  the  goods  having 
been  lost  while  in  its  possession.  It 
could  claim  the  benefit  of  It.  .  Mag- 
hee v.  Camden,  etc.,  R  Transp.  Co., 
45  N.  Y.  614,  619,  6  AmR  124.  (2) 
A  contract  was  made  by  a  railroad 
company  for  the  carriage  of  cattle 
to  a  point  on  the  line  of  a  connecting 
railroad  company  at  a  fixed  rate  for 
the     whole     journey.     The  .  contract 

Srovlded  that  the  shipper,  or  his 
river,  should  accompany  the  cat- 
tle, and  that  the  person  in  charge 
should  be  entitled  to  a  "free  pass.'' 
but  only  "on  the  express  condition 
that  the  railway  company  are  not 
responsible  for  any  negligence,  de- 
fault or  misconduct  of  any  kind,  on 
the  part  of  the  company  or  their 
servants."  It  was  held  that  the  con- 
dition was  valid  and  could  be  taken 
advantage  of  by  the  connecting  rail- 
road company,  which  therefore  was 
not  liable  to  the  shipper  for  injuries 
suffered  by  him  in  a  collision  caused 
by  their  servants'  negligence.     Biok- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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carriers  on  connecting  routes.4*  On  the  same  theory 
it  is  said  that,  as  the  first  carrier,  by  accepting  the 
goods  for  through  transportation  without  prepay- 
ment of  charges,  impliedly  agrees  that  no  demand 
for  charges  shall  be  made  until  the  point  of  destina- 
tion is  reached,  this  agreement  is  binding  on  suc- 
ceeding carriers,  and  they  are  likewise  bound  to 
see  that  no  damage  results  to  the  shipper  from 
demand  for  prepayment  of  charges  by  succeeding 
carriers.18  However,  if  the  limitation  is  invalid,  the 
connecting  carrier  can  of  course  claim  no  more 
under  it  than  the  initial  carrier."0 

The  contrary  view.  On  the  other  hand,  according 
to  some  decisions,  where  a  contract  is  made  with 
a  common  carrier  for  the  transportation  of  goods, 
and  the  contract  contains  no  provisions  that  the- 
limitations  of  liability  therein  contained  shall  inure 
to  the  benefit  of  connecting  carriers,  the  provisions 
of  the  contract  apply  only  to  the  initial  carrier  with 
whom  the  contract  was  directly  made,  and  no  con- 
necting carrier  can  obtain  the  benefit  of  the  special 
provisions  of  the  contract.51 

[I  912]  6.  Under  Hepburn  Act  and  Oarmaok 
Amendment.  Under  the  Garmaek  amendment  a 
valid  limitation  of  liability  in  a  bill  of  lading  sub- 
ject to  the  act  inures  not  only  to  the  benefit  of  the 
initial  carrier  but  also  to  every  connecting  carrier 
over  whose  line  the  shipment  is  forwarded."  And, 
on  the  other  hand,  any  stipulation  for  limitation  of 
liability,  in  so  far  as  it  is  not  authorised  by  the 
Carmaek  amendment,  is  invalid,  whether  intended 
for  the  benefit  of  the  initial  carrier  or  that  of  the 
succeeding  carrier.**  Under  the  Hepburn  Act,** 
enlarging  the  definition  of  the  term  "transporta- 
tion" so  as  to  include  all  services  rendered  in  con- 
nection therewith,  and  a  provision  in  the  bill  of 
lading  that  "every  service  to  be  performed  here- 
under" is  subject  to  all  the  conditions  therein 
contained,  and  that  property  not  removed  within 
forty-eight  hours  after  notice  of  arrival  may  be 


kept  "subject  to  a  reasonable  charge  for  storage 
and  to  carrier's  responsibility  as  warehouseman 
only,"  the  liability  of  the  terminal  carrier  for  a 
loss  due  to  its  negligence  while  the  goods  were  in 
its  possession  as  warehouseman  at  the  place  of 
destination  will  be  regarded  as  controlled  by  a 
limitation  to  the  agreed  valuation  made  to  adjust 
the  rate  contained  in  the  bill  of  lading  issued  by 
the  initial  carrier." 

[$  913]  G.  Bight  of  Connecting  Carrier  to  Benefit 
of  Stipulation  for  Notice  of  Claim  for  Damages. 
While  it  has  been  held  that  a  stipulation  that  a 
written  notice  of  claim  for  damages  must  be  given 
to  the  initial  carrier  within  a  specified  time  after 
delivery  of  the  goods  does  not  inure  to  the  benefit 
of  succeeding  carriers,56  it  has  also  been  held  that  a 
provision  in  a  through  bill  of  lading  for  an  inter- 
state shipment,  requiring  reasonable  notice  of  claim 
in  case  of  failure  to  make  delivery,  inures  to  the 
benefit  of  the  terminal  as  well  as  the  initial  car- 
rier, in  case  it  is  sought  to  make  the  terminal  car- 
rier liable  for  a  misdelivery  of  the  goods,*7  or  for 
loss  or  injury  thereto.*8  So  also  a  provision  of  this 
character  will  inure  to  the  benefit  of  connecting 
carriers  which  have  accepted  or  acquiesced  in  a 
through  bill  of  lading  containing  the  provision  under 
a  state  statute  providing  that  a  through  bill  of 
lading  issued  by  the  initial  carrier  and  accepted  .or 
acquiesced  in  by  the  connecting  carriers  shall  be 
regarded  as  the  contract  of  each  connecting 
carrier.58 

[$  914]  H.  Actions"0—!.  Jurisdiction  and  Venue. 
Jurisdiction.  Causes  of  action  based  on  the  Car- 
mack  amendment,  the  operation  and  effect  of  which 
has  already  been  considered,61  are  cognizable  by  the 
state  courts.02 

Venue  in  actions  against  one  or  more  connecting 
carriers  for  loss  of,  or  injury  to,  goods  or  delay  in 
delivery  is  a  matter  of  statutory  regulation.™ 

In  Texas  a  statute  provides  that,  whenever  prop- 


nell  v.  Grand  Trunk  R.  Co.,  26  Ont. 
A.  4*1,   436. 

[bl  Succeeding  oarrier  claiming 
the  benefit  of  an  exemption  made  by 
the  first  carrier  on  receipt  of  the 
goods  In  another  state  has  the  bur- 
den of  proving-  that  the  exemption  la 
valid  under  the  laws  of  the  state 
There  made.  International,  etc.,  R. 
Co.  v.  Moody,  71  Tex.  614,  9  SW  465. 

48.  Hachadoorlan  v.  Louisville, 
etc.,  R.  Co.,  128  App.  Mv.  171,  112 
NYS  660. 

49.  Bird  v.  Southern  R  Co.,  99 
Tenn.   719,  42  SW  451,  63  AmSR  868. 

60.  St.  Louis,  etc..  R.  Co.  v.  Spann, 
57  Ark.   127,  20  SW  914. 

51.  Ind. — Adams  Express  Co.  v. 
Harris,  120  Ind.  73,  21  NE  340,  16 
AmSR  315,  7  LRA  214.  But  see 
supra  note  47. 

Mich. — Burroughs  v.  Grand  Trunk 
R.  Co.,  67  Mich.  361,  34  NW  875;  Mc- 
Millan v.  Michigan  Southern,  etc..  R. 
Co..  16  Mich.  79.  93  AmD  208.  But 
see  supra  note  47. 

N.  Y. — Robinson  v.  New  York,  etc., 
Steamship  Co.,  63  App.  Dlv.  211,  71 
NYS  424.     But  see  supra  note  47. 

S.  C. — Walllngford  v.  Columbia, 
etc..  R.  Co.,  26  S.  C.  268.  2  SE  19. 

Wis. — Martin  v.  American  Express 
Co..  19  Wis.   336. 

[a]  »— on  for  rule.— In  Adams 
Express  Co.  v.  Harris,  120  Ind.  73, 
16  AmSR  315,  It  was  said  that,  where 
the  contract  designates  only  one  car- 
rier, there  Is  no  privity  between  the 
owners  and  the  undesignated  car- 
riers. 

53.  Kansas  City  Southern  R.  Co. 
v.  Carl.  227  U.  S.  639,  648,  33  SCt 
191.  67  L.  ed.  683  [rev  91  Ark.  97. 
121  SW  982,  134  AmSR  66]  (where 
It  was  said:  "The  liability  of  any 
carrier  In  the  route  over  whloh  the 
articles  were  routed,  for  toes  or  dam- 


age. Is  that  Imposed  by  the  act  as 
measured  by  the  original  contract  of 
shipment  so  far  as  It  la  valid  under 
the  act");'  Mlchelson  v.  Judson 
Freight  Forwarding  Co.,  268  111.  546, 
109  NE  281:  Spada  v.  Pennsylvania 
R.  Co.,  86  N.  J.   L.  187.  92  A  379. 

03.  Kansas  Southern  R.  Co.  v. 
Carl,'  227  U.  S.  639,  33  SCt  891,  67 
L.  ed.  688. 

54.  Act  June  29,  1906  (84  U.  S. 
St.  at  L.   694  c  8691). 

55.  Cleveland,  etc.,  R.  Co.  v.  Det- 
tlebach,  239  U.  S.  688,  598,  86  SCt 
17-7.   60  L.  ed.   453. 

68.  Jennings  v.  Grand  Trunk  R. 
Co.,  52  Hun  227,  5  NYS  140  [aff  127 
N.  Y.  438,  28  NE  894];  Grayson  Coun- 
ty Nat.  Bank  v.  Nashville,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  79  SW  1094;  Atch- 
ison, etc.,  R.  Co.  v.  Grant,  6  Tex.  Civ. 
A.  674,  26  SW  286. 

57.  Georgia,  etc.,  R.  Co.  v.  Bllsh 
Milling  Co.,  241  U.  S.  190,  36  SCt 
641.  60  L.  ed.  848. 

[a]  Season  for  role. — A  provision 
of  this  character  is  not  to  be  con- 
strued 'tn  one  way  with  respect  to  the 
initial  carrier  and  in  another  with 
respect  to  the  terminal  carrier.  If 
the  clause  covers  a  case  of  misde- 
livery when  the  action  is  brought 
against  the  Initial  carrier,  dt  must 
equally  have  that  effect  in  the  case 
of  the  terminal  carrier  which  in  the 
contemplation  of  the  parties  was  to 
make  the  delivery.  Georgia,  etc.,  R. 
Co.  v.  Bllsh  Milling  Co.,  241  U.  S. 
190,  36  SCt  641,   60  X,.  ed.   848. 

58.  Ollvit  v.  Pennsylvania  R.  Co., 
(N.  J.)   96  A  682. 

59.  Gulf,  etc.,  R.  Co.  v.  Boger, 
(Tex.  Civ.  A.)  169  SW  1093. 

60.  notice  of  loss  or  Injury  suffi- 
cient to  charge  one  or  more  of  sev- 
eral connecting  carriers  see  supra 
|    489. 


81.     See  supra  fj  868,  870.  896,912. 

SB.  Galveston,  etc.,  R.  Co.  v.  Wal- 
lace, 223  U.  S.  481.  82  SCt  206,  66  L 
ed.  616;  Louisville,  etc.,  R.  Co.  v. 
Scott,  133  Ky.  724.  118  SW  990.  19 
AnnCas  892;  Houston,  etc.,  R.  Co.  v. 
Lewis,  103  Tex.  462,  129  SW  694; 
St.  Louis,  etc..  R.  Co.  v.  Gould,  (Tex. 
Civ.  A.)  166  SW  13;  Pecos,  etc.,  R. 
Co.  v.  Meyer,  (Tex.  Civ.  A.)  155  SW 
309;  Galveston,  etc.,  R.1  Co.  v.  Crow, 
(Tex.  Civ.  A.)  117  SW  170;  Galves- 
ton, etc.,  R.  Co.  v.  Wallace,  (Tex. 
Civ.  A.)  117  SW  169;  Galveston,  etc, 
R.  Co.  v.  F.  A.  Piper  Co.,  52  Tex.  Civ. 
A.  668,  116  SW  107. 

"The  Jurisdiction  of  state  courts 
extends  to  the  hearing  and  determi- 
nation of  any  civil  and  transitory 
cause  of  action  created  by  a  foreign 
statute,  provided  it  is  not  of  a  char- 
acter opposed  to  the  public  policy 
of  the  State  In  which  the  suit  Is 
brought.  .      Considering    the 

relation  between  the  Federal  and 
State  government,  there  Is  no  pre- 
sumption that  Congress  intended  to 
prevent  state  courts  from  exercising 
the  general  jurisdiction  already  pos- 
sessed by  them,  and  under  which 
they  had  the  power  to  hear  and  de- 
termine causes  of  action  created  by 
Federal  statute."  Galveston,  etc.,  R. 
Co.  v.  Wallace,  223  U.  S.  481,  490,  32 
SCt  205.  66  L.  ed.  616. 

[a]  Goods  lost  under  oontraot  for 
through  shipment.— State  courts  have 
jurisdiction  of  actions  based  on  the 
Carmaek  amendment,  against  an  Ini- 
tial carrier  operating  a  line  within 
the  state,  for  goods  lost  In  transit 
under  a  contract  for  through  ship- 
ment to  another  state.  Houston,  etc., 
R.  Co.  v.  Lewis,  103  Tex.  462,  129 
SW  594. 

63.     See  statutory  provisions. 

[a]     Xa  Cteorgla, — (l)    Tinder   the 
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erty  is  transported  by  two  or  more  railroad  com- 
panies having  an  agent  or  representative  in  the  state, 
suit  for  damages  arising  out  of  such  carriage  may  be 
brought  against  any  one  or  all  of  such  common  car- 
riers having  an  agent  or  representative  in  the  state, 
in  any  court  in  any  county  in  which  either  of  such 
carriers  operates  or  has  an  agent  or  representative.6* 
Under  this  statute  it  has  been  held  that  a  suit  may 
be  brought  against  any  one  or  all  of  the  carriers  in 
any  county  in  which  either  is  operating  its  road, 
without  joining  as  a  defendant  a  carrier  whose  line 
extends  into  the  county  where  the  suit  is  brought, 
or  which  has  a  local  agent  or  its  principal  office  in 
such  county.65  And  this  was  the  conclusion  reached, 
in  construing  an  earlier  statute  containing  similar 
provisions,66  by  some  decisions,67  although  the 
weight  of  authority  was  to  the  contrary.68  Under 
both  of  these  statutes  it  has  been  held  that  'an 
action  for  loss  or  injury  to  goods  or  delay  in  trans- 
portation may  be  brought  against  several  connecting 
carriers  operating  in  the  state  and  having  an  agent 
therein  in  a  county  in  which  one  of  the  carriers 
has  its  domicile,  and  that  the  others  cannot  object 
that  they  had  no  domicile  in  the  county.68  It  was 
held,  however,  in  construing-  the  earlier  statute  in 
a  suit  against  the  domestic  and  foreign  companies 
for  damages  to  a  shipment,  brought  in  a  county  in 
which  the  domestic  company  operated  a  line  of  road, 


that  the  court  did  not  have  jurisdiction  ever  the 
foreign  company,  although  it  operated  a  part  of  its 
road  in  Texas,  within  the  statute,  by  operating  its 
passenger  trains  into  Texas  to  the  passenger  depot 
of  a  domestic  company,  the  jurisdiction  of  the 
court  being  not  alone  dependent  on  the  fact  that 
it  operated  a  part  of  its  road  in  Texas  but  also  on 
the  fact  that  the  shipment  had  been  transported  fay 
the  foreign  company;70  and  it  was  also  held  that  the 
statute  did  not  apply  to  a  railroad  not  engaged  in 
transportation  within  the  state,  but  which  merely 
in  the  course  of  business  between  it  and  the  con- 
necting line  transfers  freight  and  baggage,  the 
engines  and  cars  of  the  two  lines  reciprocally  pass- 
ing over  the  boundary  line  of  the  state  in  the  course 
of  such  transfer.71  Where  several  carriers  joined 
as  defendants  in  an  action  for  damages  to  goods  are 
shown  to  be  partners  and  agents  of  each  other,  and 
to  have  a  common  agent  in  the  county  where  the 
action  is  brought,  they  are  all  subject  to  the  juris- 
diction of  the  district  court  of  that  county.72  Under 
a  statute  permitting  one  who  has  contracted  in  writ- 
'  ing  to  perform  an  obligation  in  a  particular  county 
to  be  sued  therein  or  where  he  has  his  domicile,  it 
was  held  that  a  carrier  operating  no  line  of  road  in 
the  state  but  having  agencies  therein,  which  gives 
a  bill  of  lading  for  the  delivery  of  the  goods  in  a 
county  in  which  it  has  no  agent,  with  a  stipulation 


statutes  of  tbls  state  It  has  been 
held  that  the  appropriate  court  of 
the  county  where  delivery  is  or 
should  be  made  by  the  last  connect- 
ing: carrier  has  jurisdiction  of  an 
action  against  such  carrier  for  fail- 
ure to  deliver  In  good  condition  a 
shipment  received  as  In  good  condi- 
tion from  a  connecting;  carrier.  At- 
lantic Coast  Line  R.  Co.  v.  Hill,  12 
Ga.  A.  382.  77  SB  816.  (2)  And  a 
Judgment  rendered  In  any  other 
county  Is  void.  Brooke  v.  Louisville, 
etc.,  R.  Co..  3  Oa.  A.  492,  60  SE  218. 
(3)  Also  it  has  been  held  that  a 
carrier  which  by  its  bill  of  lading 
has  agreed  to  deliver  goods  to  the 
connecting  carrier,  and  does  deliver 
a  portion  of  them,,  the  remainder  be- 
ing lost,  may  be  sued  for  the  short- 
age as  a  breach  of  contract  of  car- 
riage in  the  county  In  which  it 
undertook  to  deliver  to  the  connect- 
ing carrier,  since  that  was  the  place 
where  the  duty  was  to  be  performed. 
Askew  v.  Southern  R.  Co.,  1  6a.  A. 
7».  58  SE  242. 

[b]  In  Kentucky. — (1)  A  statute 
of  this  state  provides  that  an  action 
against  a  carrier  must  be  brought  in 
the  county  In  which  defendant  or 
either  of  defendants  resides,  or  In 
which  the  contract  is  made,  or  in 
which  the  carrier  agrees  to  deliver 
the  property.  Civ.  Code  Prac.  J  73. 
(2)  under  this  statute,  where  goods 
are  injured  in  transit,  suit  may  be 
brought  against  the  initial  carrier 
and  all  the  connecting  carriers 
against  whom  it  Is  sought  to  recover 
damages  in  the  county  where  the 
contract  of  shipment  was  made.  Illir 
nols  Cent.  R.  Co.  v.  Curry,  127  Ky. 
643,  106  SW  294,  32  KyL  513.  (3) 
So  also,  where  a  through  contract  of 
shipment  Is  made  by  an  initial  car- 
rier for  transportation  over  several 
connecting  lines,  an  action  may  be 
brought  against  an  Intermediate  car- 
rier for  injury  to  the  goods  In  the 
county  where  the  Initial  carrier 
made  the  contract.  Nashville,  etc., 
R.  Co.  v.  Carrlco,  95  Ky.  489,  26  SW 
177,  16  KyL  66  (where  it  was  said 
that  the  Initial  carrier  must  be  re- 
garded as  having  made  the  contract 
as  agent  for  the  intermediate  car- 
rier). (4)  Similarly,  where  a  termi- 
nal carrier  receives  goods  from  the 
initial  carrier  or  an  intermediate 
carrier  without  limiting  its  liability, 
it  will  be  assumed  to  nave  accepted 
the    goods    under    the    terms    of   the 


original  contract  made  with  the  Ini- 
tial carrier  on  behalf  of  Itself  and 
connecting  lines,  and  having  thus 
ratified  the  contract  may  be  sued  .on 
It  In  the  county  In  which  It  was 
made  as  If  It  had  originally  signed 
the  contract.  Pittsburg,  etc.,  R.  Co. 
v.  Vlers.  113  Ky.  626,  68  SW  469,  24 
KyL  366.  (5)  On  the  other  hand, 
an  action  against  the  initial  carrier 
and  an  intermediate  carrier  cannot 
be  brought  In  the  county  of  final 
destination.  Brunk  v.  Ohio,  etc.,  R. 
Co.,  127  Ky.  304,  105  SW  448,  32  KyL 
174. 

[cl  In  Missouri,  (1)  a  statute 
provides  that,  in  any  suit  for  toss 
or  injury  to  property  transported, 
plaintiff  may  Join  as  defendants  the 
original  carrier  and  all  connecting 
carriers,  and  recover  from  the  car- 
rier through  whose  negligence  the 
loss  was  sustained,  and  may  prose- 
cute such  action  In  any  county  in 
which  a  suit  may  be  maintained 
against  either  of  the  carriers.  Rev. 
St.  (1909)  I  5446.  (2)  In  construing 
this  statute  It  was  held  that,  where 
a  carrier  transported  goods  as  a 
connecting  carrier,  suit  for  loss  or 
injury  might  be  brought  in  the 
county  from  which  the  goods  were 
shipped  and  In  which  the  initial  car- 
rier did  business,  although  defend- 
ant's railroad  does  not  pass  through 
that  county,  and  although  it  had  no 
place  of  business  there  and  was 
served  with  process  In  another 
county.  Lay  v.  Chicago,  etc.,  R.  Co., 
157  Mo.  A.  467,  138  SW  884.  (where 
it  was  said  that  the  fact  that  there 
was  no  Joint  liability  does  not  affect 
the  question  of  venue). 

64.  Acts  29th  Leg.  (L.  [1906]  c 
25   t   1). 

66.  Southern  Pac.  R.  Co.  v.  Mead- 
ors,  104  Tex.  469.  140  SW  427*  (hold- 
ing that  a  railroad  company  not  op- 
erating In  the  state,  but  having  an 
agent  In  the  state  In  one  county, 
may  be  sued  In  another  county  where 
Us  connecting  carrier  had  an '  office 
and  agent,  and  through  which  such 
connecting  road  was  operated); 
Texas,  etc.,  R.  Co.  v.  Langbeln,  (Tex. 
Civ.  A.)  160  SW  1188.  See  also  Mis- 
souri, etc.,  R.  Co.  v.  Blanks,  103  Tex. 
191.  196,  126  SW  312  (where,  in  con- 
struing a  statute  of  similar  import 
fixing  venue  In  actions  for  injuries  to 
passengers,  it  was  said:  "It  is  to 
be  observed  that  the  language  is  not 
that  suit  may  be  brought  against  all 


of  such  common  carriers,  but  Is  that 
it  may  'be  brought  against  any  one 
or  all  of  such  common  carriers.' 
Now,  'any  one,'  being  used  In  the 
singular  sense,  we  think  there  could 
have  been  no  doubt  as  to  the  con* 
structlon.  It  follows  that  a  princi- 
pal object  of  the  statute  was  to  fix 
the  venue  of  such  suits;  and  we 
think  that  It  is  fixed  in  such  explicit 
terms  that  Its  meaning  can  not  be 
mistaken.  In  other  words,  the  stat- 
ute says  that  either  company  may  be 
sued  in  any  court  which  has  juris- 
diction ordinarily  over  the  other 
company  or  companies.  In  case  of 
such  plain  language  we  do  not  feel 
at  liberty  to  disregard  It"). 

6a     L.    (1899)   p  214  c  126   (which 

Erovided  that  when  any  freight  has 
sen  transported  over  two  or  more 
railroads  operating  any  part  of  their 
roads  in  Texas  and  having  an  agent 
there,  suit  may  be  brought  In  any 
county  in  which  either  of  the  roads 
extends  or  Is  operated). 

67.  Texas,  etc,  R.  Co.  v.  Middle- 
ton,   27  Tex.  Civ.  A   481,  65  SW   378. 

68.  Atchison,  etc.,  R  Co.  v.  Wad- 
dell,  40  Tex.  Civ.  A.  110,  88  SW  390; 
Missouri,  etc.,  R.  Co.  v.  Bumpas.  38 
Tex.  Civ.  A.  410,  85  SW  1046;  At- 
chison, etc.,  R  Co.  v.  ForbiB,  35  Tex 
Civ.  A.  256,  79  SW  1074  (all  holding 
that  an  action  for  damages  against 
one  or  more  of  several  connecting 
carriers  cannot  be  brought  in  a 
county  In  which  the  ltne  of  neither 
extended,  but  through  which  the  line 
of  the  initial  carrier  ran). 

69.  Texarkana,  etc.,  R.  Co.  v.  Shi- 
vel.  (Tex.  Civ.  A.)  114  SW  196  (hold- 
ing that  the  rule  applies,  although 
the  shipment  was  an  interstate  ship- 
ment, because  in  transporting  the 
freight  from  one  point  fn  the  state 
to  another  point  in  the  state  it  passed 
through  sister  states);  Gulf,  etc.,  R. 
Co.  v.  Cunningham,  61  Tex.  Civ.  A. 
368,  113  SW  767;  Gulf,  etc.,  R.  Co.  v.  . 
Pitts,  87  Tex.  Civ.  A.  212,  83  SW  727: 
Texas,  etc.,  R  Co.  v.  Murtishav,  34 
Tex.  Civ.  A.  447,  78  SW  963;  Inter- 
national, etc.,  R.  Co.  v.  Jones.  26  Tex. 
Civ.  A.  167,  62  SW  1075;  San  Antonio, 
etc.,  R  Co.  v.  Graves,  (Tex.  Civ.  A.) 
49   SW   1103. 

70.  St.  Louis  Southwestern  R  Co. 
v.  McKnlght,  99  Tex.  289.  89  SW  755. 

71.  St.  Louis,  etc.,  R.  Co.  v.  WMte. 
97  Tex.  493,  80  SW  77. 

78.     New  Mexico  Eastern  R.  Co.   t. 
Littlefleld.  (Tex.   Civ.  A)  135  SW10S6- 
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limiting  its  liability  to  injuries  accruing  on  its  own 
road,  may  be  sued  in  the  county  where  the  goods 
»re  delivered  for  injuries  thereto." 

[f,  915]  2.  Parties.  The  rules  as  to  proper  par- 
ties defendant  in  actions  for  loss  or  injury  where 
shipments  are  made  over  the  lines  of  connecting 
carriers  practically  conform  to  the  rules  of  substan- 
tive liability  in  such  eases.71  Where  a  connecting 
earner  is  sued  only  for  loss  occurring  on  its  own 
tine,  it  cannot  object  on  the  ground  of  nonjoinder 
of  the  initial  carrier."  As  heretofore  shown,  under 
the  Carmack  amendment,  the  initial  carrier  which 
accepts  freight  for  transportation  over  the  line  of 
connecting  carriers  for  interstate  shipment  is  liable 
for  loss  or  injury  whether  occurring  on  its  own  or 
on  connecting  lines,'6  and  the  fact  that  the  connect- 
ing lines  are  made  parties  in  an  aetion  for  loss  or 
injury  to  the  shipment  does  not  prevent  a  recovery 
of  the  entire  damages  against  the  initial  carrier. 
Under  the  Carmack  amendment  in  case  of  injury  or 
loss  the  shipper  may  sue  the  initial  carrier  and  the 
carrier  causing  the  loss  jointly." 

Negligence  of  each  of  several  carriers.  If  dam- 
ages to  a  shipment  result  from  the  negligence  of 
each  of  several  carriers  over  whose  line  the  •ship- 
ment passes,  they  may  be  sued  jointly"  or  sever- 
ally*0 for  loss  or  injury,  although  there  is  no  priv- 
ity between  them. 

Partnership  or  Joint  contract.  Where  a  partner- 
ship relation  exists  between  connecting  carriers,  or 
there  is  a  joint  contract  for  a  shipment  of  goods 
over  their  respective  lines,  they  may  be  joined  as 
defendants  in  an  action  for  loss  or  injury  to  the 
shipment.81  And  under  some  statutes  two  or  more 
earners  may  be  united  as  defendants  in  an  action 
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for  loss  or  injury  caused  by  negligence,  although 
there  is  no  partnership  relation  or  joint  undertaking 
by  them  to  carry  the  particular  freight.83  Where  a 
partnership  relation  exists  between  carriers,  a  con- 
necting carrier  which  is  sued  for  .loss  or  injury  to 
the  shipment  cannot  object  on  the  ground  of  the 
nonjoinder  of  the  initial  carrier  by  whose  fault  the 
loss  or  injury  was  caused.88 

A  receiver  of  a  connecting  carrier  appointed  more 
than  two  years  after  the  delivery  of  freight  to  the 
initial  carrier  for  transportation  is  not  a  proper 
party  to  the  action  for  the  loss  of  the  freight,  in 
the  absence  of  any  allegation  that  the  goods  or  any 
part  thereof  came  into  his  possession,  or  into  the 
possession  of  the  connecting  carrier,  after  bis 
appointment.84   * 

Shipper.  In  an  action  against  carriers  for  deliv- 
ering plaintiffs'  shipment  of  live  stock  to  another 
shipper's  consignee,  the  other  shipment  being  de- 
livered to  plaintiffs'  consignee,  the  other  shipper 
was  not  a  necessary  party  defendant.88 

[J  916]  S.  Pleading— a.  Complaint  or  Declara- 
tion.88 With  respect  to  complaints,  declarations,  or 
petitions,  in  actions  against  connecting  carriers,  the 
rules  governing  such  pleadings  in  civil  actions  gen- 
erally are  controlling."  As  already  shown,  in  the 
absence  of  special  contract  or  statute  providing 
otherwise,  or  of  a  partnership  relation,  each  of 
several  connecting  carriers  is  liable  only  for  loss  or 
injury  occurring  on  its  own  line.88  Hence,  if  it  ia 
sought  to  charge  one  of  several  connecting  camera 
for  loss  or  injury,  it  must  ordinarily  be  alleged 
that  the  loss  or  injury  occurred  on  its  line,88  or 
that  the  carriers  were  joint  contractors,  or  that 
some  similar  relation  existed  between  them.90  How- 


78.  Texas,  etc.,  R  Co.  v.  Horn- 
back,  80  Tex.  496,  39  SW  664. 

74.     See  infra  this  section. 

78.  Lacey  v.  Oregon  R.,  etc.,  Co., 
61  Or.  696,  128  P  999;  San  Antonio, 
etc.,  R.  Co.  v.  Moore,  (Tex.  Civ.  A.) 
39  SW  9S0  (since  any  proper  Judg- 
ment asked  against  the  connecting 
carrier  would  be  one  to  which  It 
could  not  ask  the  initial  carrier  to 
contribute). 

76.  See  supra  }  868. 

77.  Missouri,  etc.,  R.  Co.  v.  De- 
mere.   (Tex.  Civ.  A.)   146  SW  623. 

78.  Conley  v.  Chicago,  etc.,  R.  Co., 
(Mo.  A)  183  SW  1111;  Atchison,  etc., 
R.  Co.  v.  Word,  (Tex.  Civ.  A)  169 
SW  175. 

79.  Wabash  R.  Co.  v.  Prlddy,  179 
Ind.  483,  101  NE  724;  New  York,  etc.. 
Transp.  Line  v.  Baer,  118  Md.  73,  84 
A  161;  Merchants,  etc.,  Transp.  Co. 
v.  Eichberg,  109  Md.  211,  71  A  993. 
110  AmSR  $24;  Kemendo  v.  Fruit 
Dispatch  Co.,  61  Tex.  Clr.  A  631,  131 
SW73. 

[a]  Joinder  la  cross  aotlon  by  con- 
signee.— Since,  If  carriers  were  neg- 
ligent in  the  handling  of  freight, 
they  would  be  liable  either  to  the 
consignor  or  the  consignee,  they  could 
be  joined  in  a  cross  action  filed  by  a 
consignee  against  the  consignor 
when  sued  for  the  price,  and  alleg- 
ing the  censlgnor's  breach  of  con- 
tract and  the  railroad  company's 
negligence  in  handling  the  cars  ship- 
pea,  especially  where  the  pleadings 
made  it  doubtful  whether  the  car- 
riers" liability  was  to  the  consignor 
or  consignee.  Kemendo  v.  Fruit  Dis- 
patch Co.,  61  Tex.  Civ.  A  631.  131 
SW  71. 

80.  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  483.   101   NE  724. 

81.  St.  Louis,  etc.,  R  Co.  v.  Dod- 
Ron,  (Tex.  Civ.  A.)  97  SW  623. 

88.  Crockett  v.  St.  Louis,  etc.,  R 
Co..  147  Mo.  A  347.  126  SW  243. 

83.  Central  American  SS.  Co.  v. 
Mobile,  etc.,  R  Co.,  144  Mo.  A.  43, 
121  SW  822. 


.  lal   ■■■■on  for  rale.— Where  plaln- 
tiff  has  a  right  to   recover  against 


each  of  defendants,  the  court  has 
no  right  to  use  equities  between 
them  or  to  discharge  one  defendant 
because  the  other  is  the  one  at  fault. 
In  the  effort  to  prevent  a  multiplic- 
ity of  suits,  the  court  should  not 
take  from  the  Injured  and  innocent 
party  a  substantial  and  valuable 
right.  Central  American  SS.  Co.  v. 
Mobile,  etc.,  R.  Co.,  144  Mo.  A.  43, 
128  SW  822. 

84.  Davies  v.  Texas  Cent.  R  Co., 
(Tex.  Civ.  A.)  133  SW  295. 

88.  Southern  Kansas  R.  Co.  v. 
Lockhart,  (Tex.  Civ.  A)  141  SW  127. 

[a]  Season  for  rule. — "A  decree 
adjudicating  the  rights  of  plaintiffs 
and  defendants  would  in  no  way 
affect  Hudson;  nor  would  It  affect 
the  right  of  the  defendant  railways 
to  recover  of  Hudson  any  amount 
he  may  have  received  over  and  above 
what  was  due  upon  his  shipment. 
We  think  It  is  clear  that  Hudson 
was  not  a  necessary  party."  South- 
ern Kansas  R.  Co.  v.  Lockhart,  (Tex. 
Civ.  A.)    141  SW   127,   128. 

86.  fa]  Statutory  form  of  com- 
plaint for  loss  of  goods  see  Cleve- 
land, etc.,  R.  Co.  v.  Schaefer,  47  Ind. 
A.  371,  90  NE  502. 


87.     See  Pleading  [31  Cyc  92]. 
See  supra  1  897. 
Southern    R.    Co.    v.    Gardner, 


127  Ga.  320.  66  SE  454;  Ausk  v. 
Great  Northern  R.  Co.,  10  N.  D.  215, 
86  NW  719:  Felder  v.  Columbia,  etc., 
R.  Co.,  21  S.  C.  35,  63  AmK  656. 

90.  Mo. — Otrlch  v.  St.  Louis,  etc., 
R.  Co.,  154  Mo.  A.  420,  134  SW  665 
(holding  further  that  plaintiff  is  not 
relieved  from  this  duty  by  alleging 
that  he  is  unable  to  determine  the 
exact  amount  of  liability  to  be  at- 
tached to  each  carrier,  because  the 
carriers  are  so  closely  connected  In 
business  arrangements  and  because 
they  employ  the  same  agent  and 
jointly  use  the  same  yard  at  the 
point  where  the  greatest  damage  was 
discovered). 

N.  Y. — Wilson  v.  Louisville,  etc.. 
R  Co..  103  App.  Dlv.  203,  92  NTS 
1091. 


N.  D. — Ausk  v.  Great  Northern  R. 
Co.,  10  N.  D.  816,  86  NW  719. 

S.  C. — Felder  v.  Columbia,  etc.,  R. 
Co.,  21  S.  C.  36,  63  AmR  656;  Brad- 
ford v.  South  Carolina  R.  Co.,  41  S. 
C.  L.  201.  62  AmD  411. 

Tex. — Texas,  etc.,  R.  Co.  y.  Gray, 
46  Tex.  Ctv.  A.  208.  99  SW  1126. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Stock,  104  Va.  97,  51  SB  161. 

[a]  Complaint  sufficient  to  charge 
partnership.— An  amended  complaint 
against  an  Initial  and  a  connecting 
carrier,  alleging  that  plaintiff  de- 
livered to  defendant  certain  goods 
for  carriage,  that  there  was  a  traffic 
agreement  or  partnership  between 
defendants,  whereby  each  was  agent 
for  the  other,  and  they  operated  their 
connecting  lines  as  a  single  road, 
and  that  defendants  so  negligently 
conducted  themselves  as  common 
carriers  that  such  goods  were  dam- 
aged In  transit,  states  a  cause  of 
action  against  the  connecting  carrier 
on  the  common-law  liability,  al- 
though breach  of  a  written  contract 
of  carriage  Is  also  alleged.  Moses 
v.  Union  Pac.  R  Co.,  (Tex.  Civ.  A.) 
11  SW  154. 

[b]  Complaints  lnsumelant  to 
charge  partnership  or- joint  oontraot. 
— (IT  In  an  action  against  a  carrier 
for  injuries  to  live  stock  during  an 
Interstate  shipment  under  a  contract 
limiting  the  liability  of  each  carrier 
to  its  own  line,  plaintiff  filed  a  sup- 
plemental petition  alleging  that  the 
agent  of  the  initial  carrier  was  the 
agent  of  defendant,  that  defendant 
was  and  Is  a  connecting  carrier  with 
such  Initial  carrier,  and  had  an  ar- 
rangement by  which  each  acted  as 
the  agent  of  the  other  in  making 
contracts  of  transportation,  and  that 
they  all  acted  together  in  transport- 
ing the  property,  together  with  all 
Intermediate  lines,  all  of  which  were 
connecting  carriers.  It  was  held 
that  such  allegations  did  not  charge 
a  partnership  between  the  various 
connecting  carriers,  so  as  to  make 
the  last  -carrier  reaponrtble  for  the 
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ever,  if  facts  are  stated  which  show  that  the  carriers 
sustain  a  partnership  relation  to  each  other,  it  is 
not  essential  that  the  complaint  should  in  terms 
designate  them  as  partners,  or  use  any  particular 
words  to  describe  the  relation  existing  between 
them.91  It  is  also  necessary,  if  it  is  sought  to 
charge  one  of  a  line  of  connecting  carriers  for  loss 
or  injury  occurring  on  another  line,  to  allege  the 
acts  of  the  other  connecting  carriers  from  which 
liability  might  arise.82 

Negligence  and  damages.  In  an  action  against  sev- 
eral connnecting  carriers  jointly  for  injuries  caused 
by  negligence,  it  will  be  sufficient  to  allege  the  neg- 
ligence generally  and  the  damages  resulting  there- 
from in  transporting  the  goods,93  and  it  is  not 
necessary  to  allege  what  effect  the  negligence  of 
each  carrier  had  on  the  goods,94  nor  the  particular 


amount  of  damages  caused  by  each  defendant  on 
its  own  line,95  it  being  sufficient  to  allege  that  the 
damages  were  caused  by  all  the  defendants.96  And 
even  if  this  were  not  so,  where  suit  is  brought  against 
two  railroads  for  injuries  to  a  shipment  due  to 
negligence,  where  it  is  alleged  that  both  defendants 
were  really  one  and  the  same  road,  operated  by  the 
same  management,  which  allegation  is  not -specific- 
ally denied,  defendants  cannot  object  to  the  suffi- 
ciency of  the  allegations  in  regard  to  the  times  and 
places  at  which  the  alleged  negligence  occurred.97 

[$  917]  b.  Answer  or  Plea.  In  actions  against 
one  or  more  of  several  connecting  carriers,  answers" 
and  pleas99  are  governed  by  the  general  rules  as  to 
such  pleadings  in  civil  actions  generally1  and  by 
such  statutory  provisions  as  may  be  in  force  relat- 
ing to  defenses  in  actions  against  such  carriers.' 


acta  of  the  others.  Texas,  etc.,  R. 
Co.  v.  Gray,  46  Tex.  Civ.  A.  208,  99 
Sw  1126.  (2)  Where,  in  an  action 
against  several  connecting;  carriers 
for  failure  to  deliver  freight,  the 
complaint  alleged  that  all  the  de- 
fendants agreed  to  transport  plain- 
tiff's goods  from  the  point  of  ship- 
ment to  destination,  but  it  also 
alleged  that  one  of  the  defendants, 
an  intervening  carrier,  received  the 
merchandise  at  N,  and  "that  it  agreed 
and  undertook"  for  a  share  of  the 
freight  to  transport  the  property  to 
a  junction  point,  and  that  such  in- 
tervening carrier  did  transport  the 
Sroperty  to  such  Junction  point  and 
ellvered  the  same  to  the  succeeding 
carrier,  such  allegation  controlled 
the  averment  that  such  Intervening 
carrier  was  a  party  to  a  joint  through 
contract,  and  the  complaint  as  to  it 
fatled  to  state  a  cause  of  action. 
Wilson  v.  Louisville,  etc.,  R.  Co.,  103 
App.Div.  208.  92  NYS  1091.  (3)  For 
another  decision  in  which  the  com- 
plaint was  held  not  to  show  a  joint 
contract  see  Meyers  v.  Missouri,  etc., 
R.  Co.,  120  Mo.  A.  288,  96  SW  737. 
[c]  Bole  a*  affected  by  special 
statutory  provisions.— (1)  Act  May 
20,  1899  (L.  [1899]  p  214  c  126),  pro- 
vides that,  whenever  any  freight  has 
been  transported  over  two  or  more 
railroads  operating  any  part  of  their 
roads  in  this  state,  and  having:  an 
agent  in  this  state,  or  operated  by 
an  assignee,  trustee,  or  receiver,  suit 
for  damage  thereto  or  other  cause 
of  action  connected  therewith,  or 
arising  out  of  such  transportation 
or  contract  in  relation  thereto,  may 
be  brought  against  any  of  such  rail- 
road corporations,  assignees,  trus- 
tees, or  receivers,  operating  any  of 
such  railways  in  any  county  in 
which  either  of  such  railroads  ex- 
tends or  is  operated,  provided  that, 
If  damages  be  recovered  against 
more  than  one  carrier  not  partners 
In  the  shipment  or  contract,  they 
shall  be  apportioned  between  defend- 
ants by  the  verdict  and  Judgment. 
It  was  held  that,  where  an  action 
for  damages  to  live  stock  In  trans- 
portation was  brought  In  a  county 
where  one  of  the  carriers  operated 
its  line,  it  was  not  necessary,  in 
order  to  authorise  the  Joinder  of  the 
other  carriers,  that  the  petition 
should  have  alleged  a  partnership,  a 
Joint  contract,  or  the  damages  result- 
ing from  the  negligence  of  each  sep- 
arate carrier,  but  It  was  sufficient 
to  allege  transportation  over  each  of 
the  lines,  and  that  they  were  the 
agents  of  and  for  each  other.  Mis- 
souri, etc.,  R.  Co.  v.  Allen,  39  Tex. 
Civ.  A.  286,  87  SW  168.  (2)  Under 
Acts  (1906)  pp  68.  69,  c  47  (Burns 
Annot.    St.    [1908]    I    3918    et    seq), 

Sirovidlng  that  in  actions  for  injuries 
o  goods  by  carriers  it  is  sufficient 
to  aver  delivery  to  and  receipt  by 
the  carrier  for  transportation  to  a 
named  point,  failure  to  transport  or 
deliver  and  resulting  damage,  a  com- 
plaint in  an  action  against  two  car- 
riers which  alleged  delivery  to  and 
acceptance .  of   the   goods  by   one  of 


the    carriers    in    good    condition    for 
carriage  over  both  lines,  each  receiv- 


ing a  part  of  the  freight  charge,  the 
subsequent  delivery  by  them  to  the 
connecting    carrier,    the    failure    of 


both  to  safely  transport  and  deliver 
the  goods,  and  resulting  damage,  was 
sufficient  as  against  both  defendants. 
Cleveland,  etc.,  R.  Co.  V.  Schaefer, 
47  Ind.  A.  371.  90  NE  602. 

[d]  Under  the  Oarmaok  amend- 
ment which  makes  the  Initial  carrier 
liable  for  loss  or  injury  to  an  inter- 
state shipment  occurring  on  any  con- 
necting line,  the  complaint  In  an 
action  against  the  Initial  carrier  for 
loss  or  injury  to  goods  shipped  need 
not  give  the  names  of  the  connect- 
ing lines.  It  is  sufficient  to  allege 
the  name  of  the  initial  carrier  only. 
Pecos,  etc.,  R.  Co.  v.  Meyer,  (Tex. 
Civ.  A.)   166  SW  309. 

[e]  la  Georgia,  under  a  statute 
providing  that,  when  freight  to  be 
conveyed  by  several  carriers  Is  lost, 
any  connecting  carrier,  on  applica- 
tion by  shipper  or  consignee,  shall 
trace  such  freight,  and  inform  the 
applicant  by  which  carrier  it  was 
lost,  and  making  it  liable,  on  failure 
to  trace  such  freight,  as  if  the  loss 
had  occurred  on  its  line,  a  petition 
averring  the  loss  of  freight  shipped 
by  certain  carriers,  and  the  failure 
of  the  carrier  at  destination  to  trace 
It  after  verbal  application  of  the 
shipper,  states  a  cause  of  action 
against  such  carrier  for  the  value  of 
such  loss  of  freight.  Savannah,  etc.. 
R.  Co.  v.  Hardin,  110  Ga.  413,  86  SB 
681. 

91.  Wyman  v.  Chicago,  etc.,  R. 
Co..  4  Mo.  A.   36. 

98.  International,  etc.,  R.  Co.  v. 
Hatchell,  22  Tex.  Civ.  A  498,  6(  SW 
186. 

83.  San  Antonio,  etc.,  R.  Co.  v. 
Martin,  49  Tex.  Civ.  A.  197.  108  SW 
981;  International,  etc.,  R.  Co.  v. 
Jones,  41  Tex.  Civ.  A.  327,  91  SW  611. 

94.  International,  etc.,  R.  Co.  v. 
Jones,  41  Tex.  Civ.  A.  827,  91  SW 
611.  . 

[a]  Petition  sufficient  to  show 
negligence  on  part  of  connecting  car- 
rier see  Gulf,  etc.,  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A.  368,  118  8W 
767. 

95.  Gulf,  etc,  R.  Co.  v.  Cunning- 
ham, 61  Tex.  Civ.  A  368,  113  SW 
767;  Atchison,  etc.,  R.  Co.  v.  Strib- 
llng,  (Tex.  Civ.  A.)  94  SW  436;  Mis- 
souri, etc.,  R.  Co.  v.  Phillips,'  (Tex. 
Civ.  A)  91  SW  242. 

96.  Missouri,  etc..  R.  Co.  v.  Phil- 
lips, (Tex.  Civ.  Aj  91  SW  242. 

97.  Southern  R.  Co.  v.  Bennett, 
(Tex.  Civ.  A.)   103  SW  1115. 

[a]  Season  for  role. — This  is  so 
because  they  in  fact  constitute  one 
and  the  same  company,  and  it  makes 
no  difference  in  law  when  or  where 
the  negligent  acts  occurred.  South- 
ern R.  Co.  v.  Bennett,  (Tex.  Civ.  A.) 
103   SW   1115. 

9B.  ra]  Contract  Undttajr  liabil- 
ity*—Where  the  petition  falls  to  al- 
lege a  contract  for  through  shipment, 
and  the  answer  denies  It,  the  answer 
may   set   up   a   contract   limiting   li- 


ability to  defendant's  own  line,  al- 
though the  shipment  was  between 
points  In  the  state,  and  it  is  error 
to  strike  out  such  answer.  Texas, 
etc.,  R.  Co.  v,  Arnett,  41  Tsx.  Civ. 
A.  403,  92  SW  57. 

[bj  ta,  Kansas  a  statute,  provid- 
ing that  no  defense  to  an  action 
against  a  railroad  company  for  the 
recovery  of  loss  or  shortage  on  grain 
received  for  transportation,  which 
has  occurred  on  the  line  of  a  con- 
necting road,  shall  be  admitted  un- 
less all  the  facts  of  such  loss  shall 
be  fully  set  forth  in  pleadings  of 
the  shipping  company  does  not  ap- 
ply to  cases  against  the  initial  car- 
rier growing  out  of  shipments  of 
grain  under  contracts  in  which  the 
carrier's  liability  is  limited  to  trans- 
portation to  the  end  of  its  own  Una 
Atchison,  etc.,  R.  Co.  v.  Canton  Mill- 
ing Co.,  70  Kan.  766,  79  P  656. 

98.  fa]  Delivery  ta  reasonable 
thus  —In  an  action  against  an  Ini- 
tial carrier  for  neglect  to  carry  and 
deliver  within  a  reasonable  time,  the 
plea  should  allege  .the  carrying  of 
goods  to  the  station  on  the  line  near- 
est to  the  final  destination  of  the 
goods  within  a  reasonable  time  and 
the  giving  of  notice,  within  a  reason- 
able time  after  arrival  of  the  goods 
at  their  station,  to  the  connecting 
carrier,  that  they  were  ready  to  de- 
liver the  goods  to  such  carrier.  Dev- 
lin v.  Grand  Trunk  R.  Co.,  SO  IT.  C 
Q.  B.  587  (where  the  plea  set  up  a 
special  contract  limiting  liability  of 
defendant  to  its  own  line). 

[bf  Pisa  to  jurisdiction. — Act  May 
20,  1899  (L.  [1899]  p  214  c  126).  pro- 
vides that,  whenever  any  freight 
has  been  transported  over  two  or 
more  railroads  operating  any  part 
of  their  roads  in  Texas,  a  suit  for 
damages  thereto  may  be  brought 
against  any  one  or  all  of  such  rail- 
roads in  any  county  in  which  either 
extends  or  Is  operated.  A  petition 
In  an  action  against  several  railroads 
for  damages  to  a  shipment  of  cattle 
from  a  point  in  Texas  to  a  point  in 
another  state  alleged  that  the  ship- 
ment was  a  through  one.  and  that 
the  contract  had  been  made  with  one 
of  defendants  for  Itself  and  In  behalf 
of  its  codefendantB,  charging  negli- 
gence and  consequent  damages 
against  each  of  defendants  and 
contained  a  prayer  for  the  total 
damages  against  defendants  Jointly 
and  severally.  It  was  held  that,  un- 
der the  statute  and  pleading,  the 
court  had  jurisdiction  of  the  action 
as  against  a  plea  of  privilege  on  the 
part  of  defendant  to  be  sued  In  a 
county  where  it  had  an  agent,  alleg- 
ing that  it  operated  In  the  Btate  only 
twenty  miles  of  road,  which  was 
under  a  lease,  and  that  another  of 
defendants  was  falsely  and  fraud- 
ulently joined  for  the  sole  purpose  of 
giving  jurisdiction  over  the  person 
of  defendant  pleading  the  privilege. 
Atchison,  etc..  R.  Co.  v.  Williams, 
38  Tex.  Civ.  A.  405,  86  SW  88. 

1.  See  Pleading  [31  Cyc  126  et 
seq]. 

3.     See  statutory  provisions. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[4  918]  c.  Demurrer.  In  an  action  against  sev- 
eral connecting  carriers  for  refusal  to  deliver  goods 
transported,  the  question  whether  the  initial  and  the 
intermediate  carriers  were  proper  parties  cannot  be 
raised  by  demurrer.8 

[I  919]  4.  Issues,  Proof,  and  Variance.  Under 
the  general  denial,  it  may  be  shown  that  the  ter- 
minal carrier  transported  the  goods  with  reason- 
able diligence  to  their  destination.4  In  an  action 
against  a  terminal  carrier  for  a  delay,  it  was  en- 
titled to  prove  under  the  general  issue  that  the 
delay,  if  any,  was  that  of  the  initial  carrier." 

[4  920]  5.  Evidence— a.  Burden  of  Proof  and 
Presumptions — (1)  To  Show  Delivery  of  Goods  to 
Initial  Carrier.  In  an  action  against  a  terminal 
carrier  for  loss  of  goods,  the  burden  is  on  plaintiff 
to  prove  the'  delivery  of  the  goods  to  the  initial 
carrier.6  The  same  rule  applies  in  an  action  for 
delay.7  It  has  also  been  held  that  the  burden  of 
proof  is  on  plaintiff  to  establish  the  receipt  of  the 
goods  by  defendant  unless  some  relatibn  of  agency 
or  partnership  or  some  special  contract  affects  the 
status.8 

[J  921]  (2)  To  Show  Loss  or  Injury— (a)  In  Ac- 
tions against  Initial  Carrier — aa.  View  That  Plain- 
tiff Must  Show  Loss  or  Injury  by  Initial  Carrier. 
Aeeording  to  numerous  decisions,  in  order  to  hold 
the  initial  carrier  liable  for  loss  of,  or  injury  to, 
goods,  the  burden  rests  on  plaintiff  to  Bhow  that 
the  loss  or  injury  occurred  while  the  property  was 
in  its  custody;  or  in  other  words,  to  show  a  failure 
to  deliver  the  goods  to  the  connecting  carrier,  or  a 
delivery  thereof  in  bad  condition.9  There  is  no  pre- 
sumption  that  injury  or  loss  occurred  while  the 


goods  were  in  the  hands  of  the  initial  carrier,10  nor 
against  the  initial  carrier  as  to  the  line  on  which 
the  damage  occurred.11  The  rule  is  not  affected  by 
a  statute  providing  that  in  case  of  loss  of ,  or  injury 
to,  a  shipment  over  connecting  lines,  the  initial  car- 
rier shall,  on  demand,  give  satisfactory  proof  to  the 
consignor  that  the  loss  or  injury  did  not  occur  on 
its  line;  and  that,  if  it  fails  to  furnish  such  proof, 
it  will  itself  be  liable  therefor,  in  cases  where  the 
consignor  sues  the  initial  carrier  without  making 
the  demand  provided  for  by  the  statute.1*  Nor  is 
it  affected  by  a  statute  which  provides  that,  where 
a  railroad  company  contracts  to  carry  goods  beyond 
the  terminus  of  its  own  line  and  stipulates  that 
there  shall  be  no  liability  for 'damages  to  property 
beyond  its  own  terminus,  it  shall  be  held  for  any 
damage  occurring  to  property,  unless  it  proves  that 
it  was  not  liable  therefor,  in  cases  where  there  is 
no  evidence  of  a  through  contract."  However, 
where  it  is  shown  that  a  portion  of  the  damage 
was  done  by  the  initial  carrier,  it  will  be  presumed 
to  have  caused  the  whole  damage  unless  it  submits 
proof  to  the  contrary.1*  Where  plaintiff  has  re- 
butted the  presumption  that  the  injury  occurred  on 
the  line  of  the  terminal  carrier,  and  the  intermediate 
carrier  has  shown  that  it  was  not  responsible  for 
the  injury,  it  then  devolves  on  the  initial  carrier 
to  rebut  any  presumption  of  negligence  arising 
from  the  circumstances." 

[$  922]  bb.  The  Contrary  View.  On  the  other 
hand,  it  is  held  in  a  number  of  decisions  that, 
where  an  initial  carrier  is  sued  for  loss  or  injury, 
the  burden  rests  on  it  to  show  that  such  loss  or 
injury  did  not  occur  on  its  line.14    This  rule,. it  has 


3.  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Whlnney.  36  Ind.  436. 

4.  Golf,  etc.,  R.  Co.  v.  Brackett- 
Flelder  Hill.  etc.,. Co.,  (Tex.  Civ.  A.) 
162  8W  1191. 

6.  Central  of  Georgia  R.  Co.  v. 
Strlckland-Metcalf  Grocery  Co.,  4 
Ala.  A.   372.  58  8  678. 

6.  Galveston,  etc.,  R  Co.  v.  Kee- 
sey,  SO  Tex.  Civ.  A.  463.  110  SW  170. 

T.  Mexican  Import  Co.  v.  Penn- 
sylvania R.  Co.,  193  111.  A.  26. 

8.  Southern  Express  Co.  v.  Saks, 
160  Ala.  621,  49  S  392:  Chicago,  etc., 
R.  Co.  ▼.  Goldman,  46  111.  A.  626; 
Texas,  etc.,  R.  Co.  v.  Berry,  31  Tex. 
Civ.  A.   3,   71    SW  326. 

9.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Jones,  100  Ala.  262.  14  8  114.  But 
see  Infra  5   922. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  358,  101  SW  760,  118 
AmSR  76,  12  AnnCae  86:  St.  Louis, 
etc..  R.  Co.  v.  Coolidge,  78  Ark.  112, 
83  SW  338.  108  AmSR  21,  67  LRA 
555,  3  AnnCae  682;  St.  Louis  South- 
western R.  Co.  v.  Blrdwell,  72  Ark. 
502,    82   SW   836. 

Iowa. — McManus  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  160,  116 
SW  919,   128   AmSR  180. 

Mass. — Fiarmlngton  Mercantile  Co. 
v.  Chicago,  etc.,  R.  Co.,  166  Mass. 
154.  44  NB  131. 

Mo. — Donnelly  v.  Illinois  Cent.  R. 
Co..  133  Mo.  A.  310.  113  8W  233;  Orr 
v.  Chicago,  etc.,  R.  Co.,  21  Mo.  A. 
383 

N.  T. — Roberts  v.  Chittenden,  88 
N.  T.  33;  Strong  v.  Long  Island  R. 
Co.,  91  App.  Dlv.  442,  88  NTS  911: 
Glazer  v.  Old  Dominion  SS.  Co.,  113 
NTS  979. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Rutherford,  29  Okl..  850,  120  P  266; 
St  Louis,  etc,  R.  Co.  v.  McQIvney, 
19  Okl.   361.   91   P   693. 

Tex. — Martin  v.  Kansas  City,  etc., 
R.  Co.,  (Civ.  A.)  139  SW  616;  Ft. 
Worth,  etc.,  R.  Co.  v.  Shanley,  36 
Tex.  Civ.  A.  291.  81  SW  1014;  St. 
Louis,  etc.,  R.  Co.  v.  Cohen,  (Civ. 
A.)  56  SW  1123.    But  see  infra  I  922. 

[a]  Ishoi  Tor  rule.— Under  the 
law  a  common  carrier  is  not  bound 


to  receive  goods  from  a  connecting 
carrier  for  transportation  which  are 
damaged;  or  if  ft  receives  them,  it 
is  entitled  to  have  the  receipt  given 
therefor,  for  the  records  of  ship- 
ment show  the  real  condition  of  the 
goods  when  received,  and  the  pre- 
sumption is  that  a  second  carrier, 
or  any  carrier,  will  not  receipt  to  a 
former  carrier  for  goods  as  being  In 
good  condition  when  they  are  already 
damaged.  It  is  because  of  the  right 
of  a  subsequent  carnler  to  have  the 
record  speak  the  truth  that  the  law, 
in  the  absence  of  a'  record  of  proof 
to  the  contrary,  presumes  that  goods 
or  freight  was  in  good  condition 
when  received  from  a  connecting 
carrier,  St.  Louis,  etc.,  R  Co.  v. 
McGlvney,    19    Okl.    861,   91    P   693. 

10.  Ffermington  Mercantile  Co.  v. 
Chicago,  etc.,  K.  Co.,  166  Mass.  164, 
44  NE  181;  Fasshender  v.  Western 
Transit  Co.,  7  NTS  184;  Chicago, 
etc.,  R.  Co.  v.  Etfgge,  42  Okl.  183,  140 
P  1160;  St.  Louis,  eta.  R.  Co.  v. 
Carltle,  35  Okl.  118,  128  P  690;  Atchi- 
son, etc.,  R.  Co.  v.  Rutherford,  29 
Okl.  850,  120  P  266;  St.  Louis,  etc, 
R.  Co.  v.  McGlvney,  19  Okl.  361,  91 
P  693. 

11.  St.  Louis,  etc.,  R.  Co.  v. 
Pearce,  82  Ark.  358,  101  SW  760,  118 
AmSR  75,  12  AnnCas  126. 

19.  Atchison,  etc.,  R.  Co.  v.  Ruth- 
erford, 29  Okl.  850,  120  P  266;  St. 
Louis,  etc.,  R.  Co.  v.  McGlvney,  19 
Okl.  361,  866,  91  P  693  (where  the 
court  said:  "The  statute  was  enacted 
primarily  for  the  benefit  of  the  shlp- 
,per,  but,  when  he  falls  to  avail  him- 
self of  Its  conditions  In  the  first 
Instance, '  and  sues  the  first  carrier 
without  such  demand,  he  cannot  then 
take  advantage  of  its  provisions 
after  the  first  carrier  has  been  put 
to  the  trouble  and  expense  of  de- 
fending an  action  against  It.  The 
statute  Is  intended  to  require  the 
first  carrier  to  furnish  to  the  ship- 
per on  demand  that  information 
which.  In  the  absence  of  the  statute, 
the  shipper  could  only  impel  in  an 
action  against  It.  or  some  other  con- 
necting  carrier"). 


18.  McManus  v.  Chicago  Great 
Western  R.  Co.,  138  Iowa  150,  115 
NW  919,  128  AmSR  180. 

14.  Cincinnati,  .  etc.,  R  Co.  v. 
Pless,   3   Ga.   A   400,   60  SB  8. 

IB.  Fit.  Worth,  etc,  R.  Co.  v. 
Shanley,  36  Tex.  Civ.  A  891,  81  SW 
1014. 

10.  Ala.— Central  of  Georgia  R. 
Co.  v.  Chicago  Varnish  Co.,  169  Ala. 
287,  53  S  832;  Georgia  Pac.  R  Co.  v. 
Hughart,  90  Ala.  36,  8  8  62.  But  see 
supra   |   921. 

Ga. — Nashville,  etc.,  R.  Co.  v.  C 
V.  Trultt  Co.,  17  Ga.  A.  286.  8*  BB 
421;  Southern  R.  Co.  v.  Montag.  l 
Ga.   A.    649,   67   SB  938. 

111. — Ohio,  etc.,  R  Co.  v.  Emrieh, 
24   111.   A.   246. 

Ky.— Illinois  Cent.  R.  Co.  v.  Ste- 
vens, 96  8W  888,  29  KyL  1079;  Louis- 
ville, etc.,  R.  Co.  v.  Bourne,  19  SW 
976,  16  KyL  825. 

_  N.  C. — Lyon  v.  Atlantic  Coast  Line 
R  Co.,  166  N.  C.  143,  81  BB  1;  Mere- 
dith v.  Seaboard  Air  Lin*  R.  Co.. 
137    N.   C.    478,    50    SB   1. 

Pa. — NemCof  v.  Baltimore,  etc.,  R. 
Co.,  89  •  Pa.  Super.  542.  And  see 
American  Express  Co.  v.  Tltusvlll© 
Second  Nat.  Bank,  69  Pa.  »9'4r  8  AmR 
268    (recognising  the  rule). 

Tex.: — St.  Louis  Southwestern  R. 
Co.  v.  Vaughan,  (Civ-  A.)  41  8W  416. 
But  see  supra  f  921. 

Vt. — Brlntnal  v.  Saratoga,  '  etc.r 
R.  Co.,  82  Vt.  666. 

[a]  St  Virginia,  under  the  statute 
(Code  [1904J  I  1294-1).  declaring 
that,  whenever  any  property  Is  re- 
ceived by  a  common  carrier,  loss  or 
Injury  to  it  shall  be  prima  facie 
evidence  of  negligence,  the  burden 
of  showing  that  the  injury  did  not 
occur  on  Its  own  line  Us  on  the  initial 
carrier.  Southern  Express  Cd  v. 
Jacobs,  109  Va.  27,  68  SB  17;  Nor- 
folk, etc,  R.  Co.  v.  Wilkinson,  106 
Va.  776,  66  SB  808. 

[b]  Through  booking. — Where 
there  Is  a  through  booking  of  goods- 
which  necessitates  their  being  car- 
ried over  lines  owned  by  different 
companies,  and  the  goods  are  dam- 
aged- in  transit,  the  onus  •*  vrovtng 


556     [IOC.  J.] 


CARRIERS 


[§§.  922-924 


been  said,  is  in  no  way  affected  by  the  presumption, 
as  against  a  connecting  carrier,  that  the  goods  were 
received  in  the  same  order  as  when  received  by  the 
initial  carrier;17  nor  is  it  affected  by  a  statute  which 
raises  a  presumption  that  injury  to  freight  in  pos- 
session of  a  carrier  was  caused  by  its  negligence.18 
The  initial  carrier,  however,  is  not  bound  to  prove 
when,  where,  or  by  whose  negligence  the  goods 
were  lost.19  And  the  rule  does  not  apply  where  a 
shipper  of  live  stock  agrees  to  care  for  the  stock 
while  in  transit  and  accompanies  them  for  that  pur- 
pose, because  he  is  in  a  situation  to  know  the  facts, 
equal,  if  not  superior,  to  that  of  the  carrier.20 

Under  the  Oarmack  amendment  which,  as  here- 
tofore shown,  makes  the  initial  carrier  liable  for 
loss  or  injury  occurring  on  connecting  lines  as  well 
as  on  its  own,  in  case  of  interstate  shipments,21 
the  shipper  is  of  course  not  bound  to  show  that  the 
injury  occurred  on  the  line  of  the  initial  carrier. 

[$  923]  (b)  In  Actions  against  Intermediate  Car- 
riers. The  second  or  subsequent  intermediate  carrier 
is  not  to  be  held  liable  in  an  action  against  it  until 
it  is  shown  that  it  received  the  goods  in  sound  con- 
dition and  that  loss  or  injury  happened  to  them 
while  in  its  possession.22  But  where  plaintiff  has 
rebutted  the  presumption  that  the  injury  occurred 
on  the  line  of  the  terminal  carrier,  it  then  devolves 


on  the  intermediate  carrier,  in  order  to  escape  lia- 
bility, to  show  that  it  was  not  .responsible  for  the 
injuries.28  Where  the  intermediate  carrier  is  shown 
to  have  delivered  the  goods  to  the  terminal  carrier 
in  bad  condition,  it  will  be  presumed  that,  on  receipt 
of  the  goods  by  it  from  the  initial  carrier,  they  were 
in  the  same  condition  as  when  delivered  to  the 
initial  carrier.24 

[4  924]  (c)  In  Actions  against  Terminal  Carriers 
— aa.  Statement  of  Rule.  In  an  action  against  the 
terminal  carrier  for  loss  of  goods  the  burden  is  on 
plaintiff  to  show  that  the  goods  were  last  or  di- 
verted while  in  defendant 's  custody,25  that  the  goods 
were  in  good  condition  when  delivered  to  the  initial 
carrier,  and  that  they  were  damaged  when  they 
arrived  at  their  destination.28  However,  except  in 
some  jurisdictions,27  and  especially  where  the  rule 
has  been  modified  by  statute,28  the  rule  is  that  on 
proof  of  delivery  to  the  first  carrier  in  good  con- 
dition and  receipt  by  the  terminal  carrier  without 
objection  it  will  be  presumed  in  an  action  against 
the  terminal  carrier  that  the  goods  were  still  in 
the  condition  in  which  they  were  received  by  the 
initial  carrier,  and  if  they  are  injured  or  deficient 
in  quantity,  the  burden  is  on  the  terminal  carrier 
to  show  that  such  loss  or  injury  did  not  result  from 
any  cause  for  which  it  was  responsible.1*    Further- 


that  they  ware  not  damaged  by  the 
willful  misconduct  of  the  servants 
of  the  contracting  company  on  its 
line  lies  on  tb9  contracting  company. 
Mahony  v.  Waterford,  etc.,  R.  Co., 
[1900]    2   Ir.   273. 

IT.  '  Central  of  Georgia  R.  Co.  v. 
Chicago  Varnish  Co.,  169  Ala.  287, 
61  S832. 

IS.  Meredith  v.  Seaboard  Air  Line 
R.    Co.,    137    N.   C.    478.    50    SE    1. 

18.  American  Express  Co.  v.  Tl- 
tusvllle  Second  Nat.  Bank,  69  Pa. 
394,   8   Ana   268. 

50.  St.  Louis  Southwestern  R.  Co. 
v.  Vaughan.  (Tex.  Civ.  A)  41  SW 
416. 

51.  See  supra  i  868. 

29.  Ala. — Central  of  Georgia  R. 
Co.  v.  Chicago  Varnish  Co.,  169  Ala. 
287,  63  S  832;  Western  R.  Co.  v. 
Harwell,  97  Ale,  341,  11  S  781;  South- 
ern Express  Co.  v.  Hess,  63  Ala,  19. 

111.— Michigan  Cent.  R.  Co.  v.  Chi- 
cago Electric  Vehicle  Co..  124  111.  A 
168:  Chicago,  etc.,  R.  Oo.  v.  Goldman, 
46  111.  A.  626;  Lake  Erie,  etc.,  R.  Co. 
v.  Oakes,  11   IW.  A   489. 

Mo. — Connelly  v.  Illinois  Cent.  R. 
Co.,   181   Mo.  A.  310,   113  SW   233. 

S.  C. — Millam  v.  Southern  R.  Co., 
«S  S.  C.  247,   36  SE  671. 

Tex. — Texas',  etc..  R.  Co.  v.  Crow- 
ley, (Olv.  A.)  86  SW  842:  Ft.  Worth, 
etc.,  R.  Co.  v.  Shanley,  36  Tex.  Civ. 
A.  291,  81  SW  1014;  San  Antonio, 
etc.,  R.  Co.  v.  Moore,  (Civ.  A.)  39 
SW  960. 

S3.  St.  Louis,  etc.,  R.  Co.  v.  Home 
Oil  Co.,  (Ark.)  181  SW  176;  Ft. 
Worth,  etc.,  R.  Co.  v.  Shanley,  36 
Tex.  dv.  A.  291,  81  SW  1014. 

94.  Montgomery,  etc..  R.  Co.  v. 
Culver,,  76  Ala.  687,  61  AmR  483; 
Southern  Express  Co.  v,  Selde,  67 
Miss.  609,  7  S  647;  Stolse  v.  Ann 
Arbor  R.  Co.,  148  Wis.  205,  134  NW 
376. 

[a]  BSMom  for  rule*— The  pre- 
sumption which  attaches  to  the  last 
carrier  must  necessarily  attach  to 
each  preceding  carrier,  because  there 
oould  not  be  such  presumption 
against  the  last  carrier,  except 
through  a  continuity  of  presumption 
against  those  preceding.  Southern 
Express  Co.  v.  Selde,  67  Miss.  609, 
7  S  647.     See  also   infra  9   924. 

96.  Louisville,  etc.,  R.  Co.  v. 
Lynne,  (Ala.)  71  S  338. 

26.  Mexican  Import  Oo.  v.  Penn- 
sylvania R.  Co..  193  111.  A.  26:  Conti 
v.  American  Express  Co.,  110  Me. 
146,  86  A  484;  Alabama,  etc.,  R  Oo. 


v.  Oassell  Drug  Co.,  102  MHss.  848, 
59  S  982;  Texas  Cent.  R.  Co.  v.  Barr, 
(Tex.  Civ.  A.)   182  SW  971. 

97.  [a]  m  Klonigaa  (1)  the  gen- 
eral rule  is  disapproved,  and  the  rule 
adopted  that,  where  goods  are  trans- 
ported by  successive  carriers  and  an 
action  is  brought  against  the  ter-, 
mlnal  carrier  for  damage  to  the 
goods,  it  is  not  enough  to  show  that 
the  goods  were  delivered  to  the  in- 
itial carrier  in  good  condition,  but 
it  is  Incumbent  on  plaintiff  to  show 
that  they  were  in  good  order  when 
received  by  defendant.  Reason  v. 
Detroit,  etc.,  R.  Co.,  150  Mich.  50, 
113  NW  596;  Rnlfe  v.  Lake  Shore, 
etc.,  R.  Co.,  144  Mich.  169.  107  NW 
899,  115  AmSR  388:  Marquette,  etc., 
R.  Co.  v.  Kirk  wood,  45  Mich.  61,  7 
NW  209.  40  AmR  453;  Marquette, 
etc.,  R.  Co.  v.  Langton,  32  Mich.  251. 
(2)  A  carrier  has  no  means  in  a  case 
like  this  of  opening  packages  and 
examining  their  contents.  Unless 
there  is  some  outward  token  which 
Is  auspicious,  it  may  and  must  take 
the  articles  and  forward  them  on  the 
usual  terms,  v  It  is  bound  in  law  to 
deliver  them  in  the  condition  in 
which  It  receives  them,  but  there  can 
be  no  further  responsibility;  and  any 
rule  of  law  which  would  make  It 
responsible  actually  or  presumptive- 
ly for  the  conduct  of  previous  in- 
dependent carriers  would  be  grossly 
unfair  and  subject  It  to  losses 
against  which  it  oould  have  no  pro- 
tection. It  has  nothing  to  do  with 
any  of  Hie  previous  dealings  with 
the  property,  and  no  means  of  in- 
forming iltself  about  them.  Marquette 
etc.,  R.  Co.  v.  Klrkwood,  supra.  (3) 
However,  it  has  been  held  that  in  an 
action  against  a  carrier  for  damages 
to  property  transported  by  It,  evi- 
dence that  the  property  was  In  good 
condition  when  loaded  on  the  car, 
and  that  the  car  was  receipted  for 
in  good  condition  when  it  reached 
defendant's  road,  tends  to  show  that 
the  property  was  In  good  condition 
when  received  by  defendant.  Modern 
Match  Co.  v.  Baltimore,  etc:,  R.  Co., 
140  Mich.  570,  104  NW  19. 
98.  See  statutory  provisions, 
[a]  Zb  Missouri  under  a  statute 
allowing  an  owner  of  damaged  prop- 
erty which  has  been  transported  by 
several  connecting  carriers  to  join 
in  his  action  for  damages  the  initial 
carrier  and  all  the  others,  and  per- 
mitting him  to  recover  from  the  one 
through  whose  negligence  the  Injury 


was  sustained,  pleflnttff  in  such  an 
action  must  prove  not  only  that  the 
property  was  damaged  by  negligence, 
but  also  which  carrier  damaged  it, 
Crockett  v.  St.  Louis,  etc.,  R.  Co., 
147  Mo.  A.  347,  126  SW  243;  Black- 
mer,  etc..  Pipe  Co.  v.  Mobile,  etc,  R. 
Co.,  137  Mo.  A  479,  118  SW  1;  Black- 
mer,  etc.,  Pipe  Co.  v.  Mobile,  etc.,  R 
Co.,   137   Mo:  A.  133.  119   SW  13. 

99.  Ala. — Louisville,  etc.,  R.  Oo. 
v.  Lynne,  71  8  338;  Central  of 
Georgia  R.  Co.  v.  Chicago  Varnish 
Co.,  169  Ala.  287,  63  S  882;  Southern 
Express  Co.  v.  Saks,  160  Ala.  621,  49 
S  392;  Central  of  Georgia  R  Co.  v. 
Dothan  Mule  Co..  159  Ate.  226,  49  S 
243;  Walter  v.  Alabama  Great  South- 
ern R.  Co.,  142  Ala.  474,  39  S  87; 
Louisville,  etc.,  R.  Co.  v.  Cheatwood. 
(A.)  68  S  720;  Central  of  Georgia  R 
Oo.  v.  Strickland-Metcalf  Grocery  Co., 
4  Ate..  A.  372.  58  S  678. 

Ark. — 6t.  Louis,  etc.,  R.  Co.  v. 
Home  Oil,  etc,  Mfg.  Co,  183  SW  176; 
St.  Louis,  etc.,  R.  Co.  v.  Hudgins 
Produce  Co.,  177  SW  400:  St.  Louis, 
etc.,  R.  Co.  v.  Coelldge,  73  Ark.  111. 
83  SW  383,  108  AmSR  21,  67  LllA 
655,  3  AnnCas  582  and  note;  St  Louis 
Southwestern  R.  Co.  v.  Blrdwell,  72 
Ark.    502,    82   SW   825. 

Colo. — Denver,  etc.,  Ri  Co.  v.  A 
Peterson  Grocery  Co., .  59  Colo.  135. 
147  P  668;  Estes  v.  Denver,  etc,  R 
Co..  49  Colo.  378,  113  P  1006. 

Fla. — Atlantic  Coast  Line  R  Co. 
v.  Hlnely-Stephene  Co..  64  Fla.  175, 
60  S  749,  AnnCasl914B  991;  Savan- 
nah, etc.,  R.  Co.  v.  Harris,  21  Fla. 
148,    7   S    544,    23   AmSR   551. 

Ga. — Way  v.  Southern  R.  Co.,  1J2 
Ga.  877.  64  SE  1066;  Forrester  t. 
Georgia  R,  etc,  Co.,  92  Ga.  699,  It 
SE  811;  Evans  v.  Atlanta,  etc,  R. 
Co..  56  Ga.  498;  Atlantic  Coast  Line 
R.  Oo.  v.  Thomasvllle  Hve  Stock  Co., 
13  Ga.  A.  102,  78  SE  1019:  Georgia, 
etc.,  R.  Co.  v.  Stanton,  5  Ga.  A  500, 
68   SE  656. 

111. — Great  Western  R.  Oo.  v.  Mc- 
Donald. 18  111.  172;  Rudde-11  v.  Balti- 
more, etc.,  R.  Co.,  176  111.  A.  458; 
Peoria  Packing  Co.  v.  Nashville,  etc., 
R.  Co.,   164   IU.  A  646. 

Ind. — Nashville,  etc,  R.  Co.  v. 
Johnson.  60  Ind.  A.  416,  106  NE 
1087,  109  NE  912,  915  fcit  Cjrc]; 
Cleveland,  etc.,  R.  Co.  v.  Schaeier, 
47    Ind.   A.    371.   90    NE   502. 

Ind.  T. — Gulf,  etc..  R.  Co.  v.  Jones, 
1   Ind.  T.  354,  37  SW  208. 

Iowa. — Glassman  v.  Chicago,  etc., 
R.   Co.,    166    Iowa   354,    147    NW  757; 
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more,  a  great  number  of  decisions  have  materially 
extended  this  rule  and  hold  in  effect  that,  if  the 
goods  are  delivered  by  the  terminal  carrier  in  dam- 
aged condition  or  deficient  in  quantity,  the  pre- 
sumption arises  without  further  evidence  that  the 
loss  or  injury  occurred  while  the  goods  were  in  the 
hands  of  the  terminal  carrier.*0    In  other  words,  the 


Powers  v.  Chicago,  etc.,  R.  Co.,  ISO 
Iowa   615,    105    NT    245. 

La. — Duvall  v.  Louisiana  Western 
It  Co.,  136  La.  189,  66  8  104;  W.  F. 
Taylor  Co..  Ltd.  v.  Texas,  etc.,  R. 
Co.,  4   La.   A.    (Orleans)   56.     . 

Me. — Ross  v.  Maine  Cent.  R.  Co., 
114  Me.  287,  96  A  223. 

Md. — New  York,  etc.,  Transp.  Line 
r.  Baer,  118  Md.  73,  84  A  251;  Phila- 
delphia, etc.,  R.  Co.  v.  Dlffendal,  109 
Md.    494,    72   A   193,   458. 

Mass. — Bullock  v.  Haverhill,  etc.. 
Dispatch*  Co.,  187  Maes.  91.  72  NE 
256;  Cote  v.  NeW  York,  etc.,  R.  Co., 
182  Mass.  290,  66  NE  400,  94  AmSR 
656;  Moore  v.  New  York,  etc.,  R.  Co., 
173  Mass.  335,  63  NE  816,  73  AmSR 
298.  ^ 

Minn. — Paterson  v.  Chicago,  etc., 
R.  Co.,  95  Minn.  57.108  NW  621; 
Leo  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
438,    15    NW    872. 

Mlsa. — Jordan  v.  Mississippi  Cent. 
R.  Co.,  107  Miss.  323,  65  S  276  [foil 
Mobile,  etc.,  R.  Co.  v.  Tupelo  Furni- 
ture Mfg.  Co.,  67  Miss.  35,  7  S  279, 
19    AmSR    262]. 

Mo. — Keithley  v.  Lusk,  190  Mo.  A. 
458,  177  SW  756  jclt  Bockserman  v. 
St.  Louis,  etc.,  R.  Co.,  169  Mo.  A. 
168.  152  SW  389];  Dean  v.  Toledo, 
etc.,  R.  Co.,  148  Mo.  A  428,  128  SW 
10;  Connelly  v.  Illinois  Cent.  R.  Co., 
133  Mo.  A.  310,  113  SW  233;  Hurst 
v.  St.  Louis,  etc.,  R.  Co.,  117  Mo.  A. 
25,  84   SW  794. 

N.  J. — Blumenthal  v.  New  Jersey 
Cent.  R.  Co.,  95  A  973,  974  [oit  Cycl; 
Wichern  v.  U.  S.  Express  Co.,  83 
N.  J.  L.  241,  243,  88  A  776  (ait  Cycl; 
Gude  v.  Pennsylvania  R.  Co.,  77  N.  J. 
L.  391.  71  A  1128. 

N.  Y. — Hunt  v.  Michigan  Southern, 
etc.  R.  Co.,  37  N.  Y.  162,  4  Transcr. 
A  103,  85  HowPr  287;  Berkowlts  v. 
Chicago,  etc.,  R.  Co.,  109  App.  Dlv. 
878.  96  NYS  825,  17  NYAnnCas  434; 
Strong  v.  Long  Island  R.  Co.,  91  App. 
Div.    442,    86    NYS    911;    Springer   v. 


WestcottL  2  App.  Div.  295,  37  NYS 
909,  19  App.  Dlv.  366,  46  NYS  689 
[aff  166  N.  Y.  117,  59  NE  6931;  Smith 


v.  New  York  Cent.  R.  Co.,  43  Barb. 
225  [aff  41  N.  Y.  620  mem];  Blount 
v.  Pennsylvania  R.  Co..  119  NYS  65. 
See  Eckstein  v.  Woolverton,  11  NYS 
535. 

N.  C. — Owyn  Harper  Mfg.  Co.  v. 
Carolina  Cent  R.  Co.,  128  N.  C.  280. 
38  SE  894,  83  AmSR  875;  Morganton 
Mfg.  Co.  v.  Ohio,  etc.,  R.  Co.,  121 
N.  C.  614,  28  SE  474,  61  AmSR  679; 
Knott  v.  Raleigh,  etc.,  R.  Co.,  98 
N.  C.  78,  3  SE  TS5,  2  AmSR  321. 

Oh. — Cleveland,  etc..  R.  Co.  v.  Bar- 
ron-Boyle Co.,  31  Oh.  Cir.  Ct.  142. 

Okl. — St.  Louis,  etc..  R.  Co.  v. 
Jamleson,  20  Okl.  654,  661,  95  P  417 
[oit  Cyc]. 

Pa. — Vuille  v.  Pennsylvania  R.  Co., 
42  Pa.  Super.  667. 

S.  C. — Bastorer  Mule,  etc.,  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C. 
470,  83  SE  599;  Lowry  v.  Atlantic 
Coast  Line  R.  Co.,  88  S.  C.  310,  70 
SE  806;  Kelly  v.  Southern  R.  Co..  84 
S.  C.  249,  66  SE  198,  137  AmSR  842; 
Winslow  v.  Atlantic  Coast  Line  R. 
Co.,  79  S.  C.  844,  60  SE  709;  Cooper 
v.  Seaboard  Air  Line  R.  Co.,  78  S.  C. 
81.   58    SE    930. 

S.  D. — Dunlap  ▼.  Great  Northern 
R.  Co..  34  S.  D.  820,  148  NW  529. 

Tex. — Gulf,  etc.,  R.  Co.  v.  King, 
(Civ.  A.)  174  SW  960'  Atchison,  etc., 
R.  Co.  v.  Smythe,  65  Tex.  Civ.  A. 
557.  119  SW  892;  Houston,  etc.,  R. 
Co.  v.   Ney,   (Civ.  A.)   68  SW  43. 

Wis. — Stolze  v.  Ann  Arbor  R.  Co., 
148  Wis.  205,  134  NW  376;  Lamb  v. 
Chicago,  etc.,  R.  Co.,  -101  Wis.  138, 
76  NW    1123. 

"Where  goods  are  transported  by 
two  or  more  successive  carriers,  it  Is 
the  prevailing  doctrine  In  this  coun- 


try, that  if  It  be  shown  that  the 
goods  were  delivered  to  the  Initial 
carrier  In  good  condition,  and  that 
they  were  subsequently  delivered  to 
the  consignee  by  the  connecting  and 
terminal  carrier  in  bad  condition,  the 
presumption  of  lbw  is,  when  such 
last  named  carrier  Is  made  defend- 
ant, that  the  goods  were  received  by 
such  carrier  in  the  same  condition 
they  were  delivered  to  the  initial  car- 
rier, and  the  burden  lis  upon  the  de- 
fendant carrier,  of 'proving  that  such 
goods  came  to  Its  possession  in  a 
damaged  condition,  hy  way  of  de- 
fense/' Philadelphia,  etc.,  R.  Co.  v. 
Dlffendal,  109  Md.  494,  505,  72  A 
193. 

"Where  goods  are  delivered  to  a 
common  carrier  to  be  carried  by  a 
series  of  connecting  lines  to  the  point 
of  destination,  and  the  goods  are 
delivered  ...  In  good  condition 
to  the  initial  carrier,  the  presump- 
tion is  that  they  were  delivered  to 
each  successive  carrier  in  the  same 
condition."  Cane  Hill  Cold  Storage, 
eta,  Co.  v.  San  Antonio,  etc..  R.  Co., 
(Tex.  Civ.  A.)   95  SW  761,  753. 

[a]  In  Mississippi  the  rule  Is  not 
affected  by  Code  (1908)  I  4863,  pro- 
viding that.  If  the  terminal  carrier 
falls  to  furnish  certain  records,  etc. 
It  shall  be  presumed  to  have  caused 
the  damage,  the  statute  making 
merely  a  conclusive  presumption  un- 
der such  circumstances,  Instead  of 
a  prHma  facie  one.  Jordan  v.  Missis- 
sippi Cent.  R.  Co.,  107  Miss.  323,  66 
S  276. 

[b]  In  South.  Carolina  a  statute 
providing  that,  under  a  contract  for 
shipment  of  freight  between  two  or 
more  common  carriers,  the  responsi- 
bility of  each  shall  cease  on  delivery 
to  the  connecting  line  in  good  order 
on  obtaining  a  receipt  to  that  effect 
from  such  connecting  carrier,  and 
that  the  last  carrier  on  failure  on 
notice  to  Inform  shipper  where 
the  freight  delivered  was  damaged 
shall  be  liable  therefor,  the  rule  that 
the  presumption  Is  that  the  terminal 
carrier  damaged  the  goods  delivered 
in  bad  order  fa  not  changed.  WIHett 
v.  Southern  R.  Co.,  66  S.  C.  477,  46 
SE  93. 

30.  Ala. — Southern  Express  Co.  v. 
Saks.  160  Ala.  621,  49  S  392:  Louis- 
ville, etc.,  R.  Co.  v.  Jones.  100  Ala. 
268,  14  S  114;  Southern  Express  Co. 
v.  Hess,  53  Ala.  19. 

Ark. — Gibson  v.  Little  Rock,  etc., 
R.  Co.,  93  Ark.  439.  124  SW  1033; 
Kansas  City  Southern  R.  Co.  v.  Carl, 
91  Ark.  97,  121  SW  932,  134  AmSR 
56;  Midland  Valley  R.  Co.  v.  Hale, 
86  Ark.  483,  111  SW  646;  St.  Louis, 
etc.,  R.  Co.  v.  Pearce.  82  Ark.  353, 
101  SW  760,  118  AmSR  75,  12  Ann 
Cas  125;  Kansas  City  Southern  R. 
Co.  v.  Bmbry,  76  Ark.  589,  90  SW  15, 
16;  St.  Louis,  etc.,  R.  Co.  v.  Marshall, 

74  Ark.  597,  86  SW  802-  St.  Louis, 
etc.,  R.  Co.  v.  Coolidge,  73  Ark.  112, 
83  SW  333,  108  AmSR  21.  67  LRA 
555,  3  AnnCas  582;  St.  Louis  South- 
western R.  Co.  v.  Birdwell,  72  Ark. 
502.    82   SW   835. 

Del. — Klair  v.  Philadelphia,  etc.,  R. 
Co.,  26  Del.  274,  78  A  1085. 

Ga. — Central  R..  etc.,  Co.  v.  Bayer, 
91  Ga.  115.  16  SE  953;  Georgia  R. 
Co.  v.  Gann,  68  Ga.  350;  Central  R. 
Co.  v.  Rogers,  66  Qa.  251;  Paramore 
v.  Western  R.  Co.,  58  Ga.  383;  Yesbik 
v.  Macon,  etc..  R.  Co.,  11  Ga.  A.  298, 

75  SE  207;  Louisville,  etc.,  R.  Co.  v. 
Burns.  9  Ga.  A  241,  70  SE  1112; 
Southern  R.  Co.  v.  Nation,  7  Ga.  A. 
430,  67  SE  116;  Central  of  Georgia 
R.  Co.  v.  Jones,  7  Ga.  A.  165,  66  SE 
492;  Georgia,  etc.,  R.  Co.  v.  Stanton, 
5  Ga.  A.  500,  63  SE  665;  Atlanta,  etc., 
R.  Co.  v.  Broome,  3  Ga.  A.  641,  60  SE 
356;  Cincinnati,  etc.,  R.  Co.  y.  Pless, 


double  presumption  will  be  entertained  that  the 
goods  were  accepted  in  good  condition  by  the  initial 
carrier  and  that  all  the  goods  accepted  were  received 
by  the  terminal  carrier  in  good  condition,  irrespec- 
tive of  the  number  of  intermediate  lines  over  which 
they  were  transported,  thereby  placing  on  it  the 
burden  of  showing  that  the  loss  or  injury  was  not 

3  Ga.  A.  400,  60  SE  8;  Oblen  v.  At- 
lanta, etc.,  R.  Co.,  2  Ga.  A.  323,  68  SE 
611. 

111. — Illinois  Cent  R.  Co.  v.  Cowles, 
32  111.  116;  Ruddell  v.  Baltimore,  etc., 
R.  Co.,  162  111.  A.  218;  Lake  Erie, 
etc.,  R.  Co.  v.  Oakes,   11   111.  A.   489. 

Ind.  T. — Gulf,  eta.  R.  Co.  v.  Jones, 
1  Ind.  T.   364.  37   SW  208. 

Iowa. — Beard  v.  Illinois  Cent.  R. 
Co.,  79  Iowa  518,  44  NW  800,  18  Am 
SR  381,  7   LRA  280. 

Minn. — Beede  v.  Wisconsin  Cent 
R.  Co.,  90  Minn.  36,  95  NW  454.  101 
AmSR  890  and  note;  Shea  v.  Minne- 
apolis, etc.,  R.  Co.,  63  Minn.  228,  65 
NW  458:  Shrlver  v.  Sioux  City,  etc., 
R.  Co.,  24  Minn.  506,  31   AmR  8*3. 

Mo. — Bockserman  v.  St.  Louis,  etc., 
R.  Co.,  169  Mo.  A.  168.  152  SW  389; 
Dean  v.  Toledo,  etc.,  R.  Co.,  148  Mo. 
A  428,  128  SW  10;  Flynn  v.  St. 
Louis,  etc.,  R.  Co.,  43  Mo.  A.  424; 
Crouch  v.  Louisville,  etc.,  R.  Co.,  42 
Mo.   A    248. 

N.  C. — Boss  v.  Atlantic  Coast  Line 
R.  Co.,  166  N.  C.  70.  72  SE  93;  Mere- 
dith v.  Seaboard  Adr  Line  R.  Co.,  137 
N.  C.  478,  50  SE  1;  Gwyn  Harper 
Mfg.  Co.  v.  Carolina  Cent.  R.  Co., 
128  N.  C.  280,  38  8E  894,  83  AmSR 
675;  Hlnkel  v.  Southern  R.  Co.,  126 
N.  C.  932,  86  SE  348,  78  AmSR  685; 


Morganton  Mfg.  Co.  v.  Ohio,  etc.,  R. 
Co.,  121  N.  C.  614,  28  SE  474,  61  Am 
SR  679;  Lindley  v.  Richmond,  etc., 
R.  Co.,  88  N.  C.  547;  Dixon  v.  Rich- 
mond,  etc.,   R.  Co.,  74   N.   C.   588. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Car- 
llle,  85  Okl.  118,  128  P  690;  St.  Louis, 
etc.,  R.  Co.  v.  McGlvney,  19  Okl.  361, 
91  P  693. 

Or. — Lacey  v.  Oregon  R„  etc.,  Co., 
63  Or.  596,  60S,  128  P  999  [cit  Cyc]. 

Pa. — Slyufy  v.  Pennsylvania  Co., 
234  Pa.  466.  83  A  279. 

S.  C. — Parnell  v.  Atlantic  Coast 
Line  R.  Co.,  91  S.  C.  270.  74  SE  491; 
Smith  v.  Southern  R.  Co.,  89  S.  C. 
415,  71  SE  989;  McMeekln  v.  South- 
ern R.  Co.,  85  S.  C.  381,  67  SE  745; 
Barter  v.  Charleston,  etc.,  R.  Co., 
86  S.  C.  192,  67  SE  290:  Jenkins  v. 
Atlantic  Coast  Line  R.  Co.,  84  S.  C. 
360,  66  SE  416;  Wlnslow  v.  Atlantic 
Coast  Line  R.  Co..  79  S.  C.  844.  60 
SE  709;  Hugglns  v.  Atlantic  Coast 
Dine  R.  CO..T9  8.  C.  341,  60  SE  694; 
Cooper  v.  Seaboard  Air  Line  R.  Co., 
78  8.  C.  81,  58  SE  930;  Venning  v. 
Atlantic  Coast  Line  R.  Co..  78  S^  C. 
42.  68  SE  983.  125  AmSR  768.  12  LRA 
NS  1217;  Charles  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  36,  58  SE  927. 
125  AmSR  762;  Bradley  v.  North- 
western R.  Co.,  77  S.  C.  317,  67  SE 
1101;  Walker  v.  Southern  R.  Co.,  76 
S.  C.  308,  66  SE  952;  Willett  v.  South- 
ern R.  Co.,  66  S.  C.  477,  479,  45  SE 
93    [cit  Cyc]. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Tennessee  Brewing  Co.,  96  Tenn.  677, 
36  SW  392;  Memphis,  etc.,  R.  Co.  v. 
Holloway.    9    Baxt.    188. 

Tex. — Missouri  Pac.  R.  Co.  v.  China 
Mfg.  Co..  79  Tex.  26.  14  SW  786; 
Texas,  etc.,  R.  Co.  v.  Adams,  78  Tex. 
372,  14  SW  666.  22  AmSR  56;  Ryan 
v.  Missouri,  etc.,  R.  Co.,  66  Tex.  IS. 
57  AmR  689;  Martin  v.  Kansas  City, 
etc.,  R.  Co.,  (Civ.  A.)  139  SW  616; 
San  Antonio,  etc.,  R.  Co.'  v.  Winn, 
(Civ.  A.)  132  SW  972;  Houston,  etc.. 
R.  Co.  v.  Kemendo,  (Civ.  A.)  131  SW 
634;  St.  Louis  Southwestern  R.  Co. 
v.  Jackson,  65  Tex.  Civ.  A.  407.  118 
SW  853;  Texas  Cent.  R.  Co.  v.  Wat- 
son. 64  Tex.  Civ.  A.  609,  118  SW  175; 
International,  etc.,  R.  Co.  v.  Wel- 
bourne,  (Civ.  A)  113  SW  780;  Cane 
Hill  Cold  Storage,  etc.,  Co.  v.  San 
Antonio,  etc..  Co.,  (Civ.  A.)  95  SW 
751:  St.  Louis,  etc.,  R.  Co.  v.  Byers, 
40  Tex.  Civ.  A.  533,  90  SW  720;  Hous- 
ton, etc..  R.  Co.  v.  Bath,  40  Tex.  Civ. 
A.  270.  90  SW  55;  Texas,  etc.,  R.  Co. 
Digitized  by  VjCTO  VlV. 
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the  result  of  any  cause  for  which  it  was  responsi- 
ble.*1 But  whichever  of  the  two  presumptions  is 
entertained,  the  operation  and  effect  will  be  the 
same.82  The  presumption  is  sufficient  standing  alone 
and  in  the  absence  of  other  testimony  to  sustain  a 
verdict  for  plaintiff;33  but  the  presumption  is  not 
conclusive  and  costs  no  absolute  liability  on  the  last 
carrier  but  simply  imposes  on  it  the  burden  of  ex- 
onerating itself  in  order  to  escape  liability.*4  In 
the  absence  of  statute  providing  otherwise  it  is  at 
most  merely  a  presumption  of  fact**  which  may 
be  rebutted,8*  and  is  rebutted,87  or  according  to 
some  decisions  does  not  arise,*8  which  gives  the 
same  net  result,  when  it  is  shown  that  the  act  of 
the  terminal  carrier  did  not  occasion  the  injury  com- 
plained of;  and  when  the  rebutting  evidence  is  so 
fair  and  conclusive  that  no  reasonable  man  could 
fail  to  come  to  the  conclusion  that  the  damage  had 
not  been  done  by  the  terminal  carrier,  the  court 
should  order  a  nonsuit  or  direct  a  verdict.*9    How- 


ever the  presumption  cannot  be  overcome  by  prov- 
ing a  prevailing  custom  that  the  goods  were  not 
considered  as  delivered  to  the  second  carrier  until 
a  record  showing  the  delivery  was  made  on  the 
books  by  the  authorized  agent.40  Notwithstanding 
a  statute  which  provides  that  the  last  company 
which  received  the  goods  as  "in  good  order"-  shall 
be  responsible  to  the  consignee  for  any  damage, 
open  or  concealed,  done  to  the  goods,  the  mere  pro- 
duction of  a  receipt  which  is  silent  on  the  subject 
does  not  rebut  the  presumption  that  the  goods  were 
received  in  good  order.41  And  it  has  been  held  that, 
where  goods  were  delivered  in  a  damaged  condition, 
proof  that,  before  delivery  to  the  last  earlier,  the 
car  was  in  bad  condition  so  that  the  goods  were 
transferred  to  another  is  not  sufficient  to  rebut  the 
presumption  of  negligence  which  rests  on»the  last 
carrier. 

[J  925]  bb.  Reasons  for  Sole.    Two  reasons  have 
been  assigned  for  the  rule.    One  reason  is  that  the 


v.  Capper,  88  Tex.  Olv.  A.  61,  84  SW 
(94:  Bibb  v.  Missouri,  etc.,  R.  Co., 
87  Tex.  Civ.  A.  S08,  84  SW  663:  Gulf, 
etc.,  R  Co.  v.  Pitts,  87  Tex.  Oiv.  A 
212,  83  SW  727;  Ft.  Worth,  etc.,  R 
Co.  v.  Shanley,  36  Tex.  Civ.  A.  291, 
81  SW  1014;  Texas,  etc..  R.  Co.  v. 
Kelly,  (Civ.  AJ  »4  SW  343;  Texas, 
etc.,  R.  Co.  v.  Berry,  81  Tex.  Civ.  A. 
8,  71  SW  326;  St.  Louis,  etc^,  R.  Co. 
v.  Cohen,  (Civ.  A)  56  SW  1123; 
Texas,  etc.,  R.  Co.  v.  Brown,  (Civ. 
A.)  87  SW  786;  Texas,  etc..  R  Co.  v. 
Barnhart,  5  Tex.  Civ.  A  601,  23  SW 
801,  24  6W  331;  International,  etc., 
R.  Co.  v.  Wolf,  3  Tex.  Civ.  A  383.  22 
SW  187. 

Wash. — Sheble  v.  Oregon  R.,  etc., 
Co.,  61  Wash.  359,  98  P  745. 

W.  Va. — Willlamsport  Hardwood 
Lumber  Co.  v.  Baltimore,  etc.,  R.  Co., 
71  W.  Va.  741,  746,  77  SB  833  [Quot 
Cyc]. 

Wis. — Densmore  Comma  Co.  v. 
Duluth,  etc.,  R.  Co.,  101  Wis.  563,  77 
NW  904;  Lamb  v.  Chicago,  etc.,  R. 
Co.,  101  Wis.  188,  76  NW  1123; 
Laug-hlln  v.  Cbioago,  etc.,  R  Co.,  28 
Wis.   204,   9   AmR   498. 

But  see  Alabama,  etc.,  R  Co.  v. 
Caasell  Drug  Co.,  102  Miss.  843,  59  S 
932  (holding  that  no  presumption  of 
negligence  Dy  a  delivering  carrier, 
from  the  delivery  of  goods  to  con- 
signee in  a  damaged  condition,  arises 
without  shoeing  that  the  goods  were 
delivered  to  the  Initial  carrier  In 
good  condition). 

[a]  state  applied-— (1)  The  bur- 
den is  on  the  carrier  delivering  the 
foods  shipped  in  a  damaged  condition 
o  show  that  it  was  done  while  they 
were  In  the  care  of  another  carrier, 
and  the  rule  Is  applicable  to  a  loss 
of  one  horse  from  a  carload  of 
horses.  Walker  v.  Southern  R.  Co., 
76  S.  C.  308,  66  SB  952.  (2)  Where  a 
railroad  which  is  the  last  of  a  con- 
necting line  receives  for  the  purpose 
of  completing  the  transportation 
cars  loaded  with  hogs  which  were  so 
crowded  that  some  of  them  had  been 
suffocated  when  they  reached  the 
point  of  destination,  such  road  be- 
comes responsible  to  the  owner  of 
the  hogs  for  their  delivery,  and  the 
burden  Is  on  It  to  show  whether  the 
suffocation  occurred  before  or  after 
its  reception  of  such  cars.  Para- 
more  v.  Western  R.  Co.,  53  Ga.  888. 

31.     See  cases  supra  note  30. 

39.     See  cases  supra  note  30. 

.33.  Boss  v.  Atlantic  Coast  Line  R. 
Co.,  156  N.  C.  70,  72  SE  93.  Sere  also 
Stolxe  v.  Ann  Arbor  R.  Co.,  148  Wis. 
205,  134  NW  376  (holding  that  the 
presumption  obtains  and  prevails, 
unless  overcome  by  evidence  to  the 
contrary,  or  unless  the  facts  and  cir- 
cumstances of  the  particular  case 
conclusively  show  that  It  cannot  at- 
tach). 

34.  Stolse  v.  Ann  Arbor  R  Co., 
148  Wis.  206,  134  NW  876. 


35.  Bibb  v.  Missouri  R  Co.,  87 
Tex.  Civ.  A.  508,  84  SW  663.  See 
also  Souther-land  v.  Texas  R.  Co., 
(Tex.  Olv.  A.)  40  SW  193;  and  cases 
infra  notes  36-42. 

[a]  Under  special  statutory  pro- 
rlslons.  Code  (1892)  I  4301,  provides 
that,  if  a  carrier  receives  freight  for 
further  transportation  and  delivery 
within  this  state  from  another  car- 
rier on  any  contract,  express  or  im- 
plied, for  continuous  carriage,  and  it 
arrives  at  the  place  of  delivery  in  a 
damaged  condition,  etc.,  It  Is  the 
duty  of  the  last  carrier  to  furnish  to 
the  consignee,  on  demand,  true  copies 
of  all  records  and  memoranda  en- 
tered on  the  books  of  each  carrier 
touching  the  receipt,  transfers,  and 
handling  of  the  freight  while  in  tran- 
sit, and  If  it  shall  not  furnish  the 
same  within  thirty  days  after  de- 
mand, it  shall  be  presumed  to  have 
caused  such  damage,  etc.;  but  In  case 
of  damage,  loss,  or  destruction  of 
perishable  goods  by  reason  of  their 
nature,  and  of  damage  not  discover- 
able by  outward  Inspection,  proof 
thereof  shall  be  admissible.  It  was 
held  that  the  presumption  raised  is 
necessarily  conclusive,  save  in  the 
two  excepted  cases.  Russell  v.  Mo- 
bile, etc.,  R.  Co.,  87  Miss.  80S,  40  S 
1015. 

38.  Southern  R.  Co.  v.  Waters,  126 
Ga.  520,  54  SE  620;  Atlantic  Coast 
Line  R.  Co.  v.  Thomasville  Live 
Stock  Co.,  13  Ga.  A.  102,  78  SB  1019; 
Hartwell  R.  Co.  v.  Kldd.  10  Ga.  A 
771,  74  SE  810;  Central  of  Georgia  R. 
Co.  v.  Jones,  7  Ga.  A.  165,  66  SE  492; 
Morganton  Mfg.  Co.  v.  Ohio,  etc.,  R. 
Co.,  121  N.  C.  514,  28  SE  474,  61  Am 
SR  679;  McMeekln  v.  Southern  R. 
Co.,  85  S.  C.  381,  67  SE  745;  Gulf, 
etc.,  R  Co.  v.  Brackett-Fielder  Mill, 
etc.,  Co.,  (Tex.  Civ.  A.)  162  SW  1191: 
Kansas  City,  etc.,  R.  Co.  v.  Beckham, 
(Tex.  Civ.  A.)  152  SW  228;  Texas, 
etc..  R.  Co.  v.  Kelly,  (Tex.  Civ.  A) 
74  SW  843. 

"This  presumption  against  the  ter- 
minal   carrier    stands    as    evidence 


throughout  the  trial  to  be  weighed 
by  the  Jury,  along  with  any  rebut- 
ting evidence  of  the  defendant  tend- 


ing to  show  that  the  damage  was 
done  while  the  goods  were  In  the 
hands  of  another  carrier."  Parneli 
v.  Atlantic  Coast  Line  R.  Co.,  91  S. 
C.   270,   272,   74   SE  491. 

37.  Atlantic  Coast  Line  R.  Co.  v. 
Henderson,  131  Ga.  75.  61  SE  1111; 
McMeekln  v.  Southern  R.  Co.,  85  S.  C. 
381.  67  SE  745;  Missouri,  etc,  R.  Co. 
v.  Clayton,  (Tex.  Civ.  A.)  84  SW  1069. 

[a]  Thus,  (1)  where  it  affirm- 
atively appears  that  the  goods  were 
delivered  to  plaintiff  in  the  condition 
In  which  they  were  received  by  the 
carrier,  a  recovery  is  unauthorised. 
Hartwell  R.  Co.  v.  Kldd,  10  Ga.  A. 
771,  74  SE  810.  (2)  In  an  action 
against  a  final   carrier   for   damages 


to  certain  stoves  while  in  transit. 
where  evidence  showed  that  the 
stoves  were  Improperly  packed  in 
the  car  by  the  shipper  or  the  Initial 
carrier.  It  was  sufficient,  with  evi- 
dence of  proper  handling  by  the  con- 
necting carrier,  to  rebut  any  pre- 
sumption of  negligence  on  its  part- 
Texas,  etc.,  R  Co.  v.  Kelly,  (Tex. 
Civ.  A)  74  SW  343.  (3)  And  where 
goods  are  receipted  for  as  in  good 
order  by  the  first  of  a  connecting 
line  of  railroads  or  delivered  In  a 
damaged  condition  to  the  consignee, 
the  last  road  on  being  sued  therefor 
may  show  that,  although  the  g"oods 
wero  apparently  In  good  order,  tbey 
were  in  fact  damaged  before  ship- 
ment Central  R,  etc.,  Co.  v.  Rogers. 
87  Ga.  836.  (4)  The  presumption 
that  goods  delivered  to  Initial  car- 
rier In  good  order  were  received  In 
the  same  condition  by  the  last  of 
several  carriers  may  be  rebutted  by 
proof  that  any  damage  was  due  to 
the  Inherent  quality  of  the  article. 
Capital  City  Oil  Co.  v.  Central  of 
Georgia  R.  Co.,  16  Ga.  A.  750,  86  SE 
67.  (5)  The  presumption  that  de- 
fendant, a  connecting  carrier,  which 
has  received  a  shipment  In  good  con- 
dition and  delivered  It  In  a  damaged 
condition,  has  been  negligent  is  re- 
butted by  proof  that  such  defendant 
was  not  negligent  and  that  the  In- 
jury must  nave  resulted  from  some 
cause  for  which  the  initial  carrier 
and  Its  agents  were  exempted  from 
liability  under  the  shipment  con- 
tract Atlantic  Coast  Line  R.  Co.  v. 
Thomasvdlle  Live  Stock  Co.,  13  Ga. 
A.  102,  78  SE  1019.  (6)  The  con- 
signee of  goods — In  this  case  two 
hundred  cases  of  oranges — trans- 
ported by  two  successive  carriers  has 
no  remedy  against  the  latter  one  for 
the  damaged  state  in  which  they 
are  delivered  unless  he  establishes 
neglect  or  default  on  Its  part     The 

Eroof  that  fifty  cases  out  of  two 
undred  were  damaged  at  the  time 
they  were  handed  over  by  the  first 
carrier  to  the  second  carrier  creates 
a  strong  presumption  that  they  were 
all  damaged,  and  frees  the  second 
carrier  from  responsibility.  Cote  v. 
v.  Cal  de  Chemins  De  Fer  Du  Grand- 
Tronc,  28  Que.  Super.  529. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Ren- 
froe.  82  Ark.  143,  100  SW  889.  118 
AmSR  58,  10  LRANS  817;  Georgia, 
etc.,  R.  Co.  v.  Stanton,  5  Ga.  A.  600. 
63  SE  655;  Texas  Cent.  R.  Co.  v. 
Scott,  (Tex.  Civ.  AJ  161  SW  1113; 
Kansas  City,  etc.,  R.  Co.  v.  Klrby, 
(Tex.  Civ.  A.)  160  SW  228. 

39.  Parneli  v.  Atlantic  Coast  Line 
R.  Co.,  91  S.  C.  270,  74  SE  491. 

40.  Kansas  City  Southern  R  Go. 
v.  Embry,  76  Ark.  589,  90  SW  15. 

41.  Georgia  R,  etc.,  Co.  v.  For- 
rester. 96  Ga.  428,  23  SE  416. 

40.  Ruddell  v.  Baltimore,  etc.,  R. 
Co..   175   111.  A  466. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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presumption  is  necessary  to-  preserve  the  shipper's 
rights,  since  the  carrier,  and  not  he,  has  control  of 
the  goods  and  is  in  a  much  better  position  to  prove 
their  condition  at  the  time  it  received  them  than  is 
the  owner.43  Another  reason  is  that  it  is  within 
the  power  of  the  carrier  to  protect  itself  from  re- 
sponsibility for  loss  or  injury  occurring  prior  to 
its  reception  of  the  property  by  an  inspection  of  its 
condition  at  the  transfer  point;44  and  that  it  will 
be  presumed  prima  faoie  that  if  the  shipment  had 
not  been  in  good  order  the  carrier  would  have  re- 
fused to  receive  it  otherwise  than  as  in  bad  order;45 
but,  as  is  shown  hereafter,  the  presumption  applies, 
although  the  goods  were  shipped  in  sealed  cars  or 
in  packages,  or  were  shipped  in  bond,  preventing 
inspection  ;**  and  hence  this  latter  reason  is  not  en- 
titled to  much  weight. 

[$926]  cc.  Extent  and  Limits  of  Eule.  The  rule 
applies  to  transfer  companies  as  well  as  to  other 
common  carriers,47  and  to  shipments  of  perishable 
goods48  or  live  stock,40  as  well  as  to  other  shipments. 
The  fact  that  the  goods  were  concealed  in  boxes 
or  packages  will  not  affect  the  operation  of  the 
rule;50  nor  is  its  operation  affected  by  the  fact  that 
the  merchandise  was  shipped  through  in  sealed 
cars  without  opportunity  for  the  carrier  to  examine 
the  goods;51  and  a  fortiori  the  role  applies  where 


the  agent  of  the  carrier  has  an  opportunity,  before 
sealing  the  car,  to  verify  the  waybill  by  ascertain- 
ing the  contents  of  the  car  by  an  inspection.52  So 
the  rule  applies  whether  the  goods  are  passed  over 
all  the  lines  on  the  same  car  or  at  any  terminal 
point  are  transferred  from  the  car  of  one  line  to 
that  of  another,5*  and  it  makes  no  difference 
whether  the  goods  go  all  the  way  on  the  same  bill 
of  lading  or  how  often  new  ones  are  substituted  on 
the  way.  The  presumption  is  not  prevented  from 
attaching  by  the  fact  that  the  goods  could,  not  be 
inspected  when  received  by  the  terminal  carrier  be- 
cause shipped  in  bond.55  The  operation  of  the  rule 
is  not  affected  by  the  fact  that  the  shipment  was 
made  under  a  contract  limiting  the  liability  of  the 
carrier  to  injuries  occurring  on  its  own  line,58  nor 
by  the  fact  that  the  owner  or  consignee  diverts  the 
shipment  while  in  transit.57  So  it  has  been  held 
that  the  rule  is  not  changed  by  a  statute  providing 
that,  under  a  contract  for  shipment  of  freight  be- 
tween two  or  more  common  carriers,  the  responsi- 
bility of  each  shall  cease  on  delivery  to  the  con- 
necting line  in  good  order,  on  obtaining  a  receipt 
to  that  effect,  and  that  the  last  carrier,  on  failure 
to  inform  the  shipper,  where  the  freight  delivered 
was  damaged,  shall  be  liable  therefor.88 
Limits  of  rale.     On  the  other  hand,  the  rule 


43.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Blrdwell,  72  Ark.  502,  82 
SW  83S. 

Fla. — Savannah,  etc.,  R.  Co.  v.  Har- 
ris. 2<  Fla.  148,  7  S  544,  28  AmSR 
5S1. 

La. — W.  P.  Taylor  Co.  Ltd.  v. 
Texas,  etc.,  R.  Co.,  4  La.  A.  (Orleans) 
55. 

Me. — Colbath  v.  Bangor,  etc.,  R. 
Co..  106  Me.  379,  74  A  918,  184  Am 
SR  669. 

Mass. — Moore  v.  New  Tork,  etc., 
R  Co.,  178  Mass.  835,  63  NB  818,  78 
AmSR  298. 

Miss. — Faison  v.  Alabama,  etc.,  R 
Co.,  S9  Miss.  569,  13  S  37,  30  AmSR 
577. 

Mo. — Connelly  v.  Illinois  Cent.  R. 
Co.,  133  Mo.  A.  810,  113  SW  233. 

N.  C. — Gwyn  Harper  Mfg.  Co. 
v.  Carolina  Cent.  R  Co.,  128  N.  C. 
280.  38  SB  894,  83  AmSR  675. 

S.  C. — Parnell  v.  Atlantic  Coast 
Line  R.   Co.,  91  S.  C.  270,   74  SB  491. 

S.  D. — Dunlap  v.  Great  Northern 
R.  Co.,  34  S.  D.  820,  148  NT  629. 

Tex. — Texas,  etc,  R.  Co.  v.  Cap- 
per, 38  Tex.  Civ.  A.  61,  84  SW  684. 

Wash.-r-Sneble  v.  Oregon  R,  etc., 
Co..  51  Wash.  859,  98  P  746. 

Wis. — Stolie  v.  Ann  Arbor  R.  Co., 
148  Wis.  206,  134  NW  376;  Lamb  v. 
Chicago,  etc.,  R.  Co.,  101  Wis.  138, 
76  NW  1123. 

"The  reason  for  the  rule,  then,  is 
that  the  property  being  transported 
is  continuously  in  the  possession  of, 
and  under  the  Jurisdiction  of,  the 
various  carriers,  and  all  the  facts 
relative  to  the  injury  He  peculiarly 
within  the  knowledge  of  the  car- 
riers." Dunlap  v.  Oreat  Northern  R. 
Co..  34  S.  D.  320.  327,  148  NW  629. 

"The  reason  of  the  rule  of  evidence 
is  founded  upon  the  better  means 
the  connecting  carriers  have  to  as- 
certain where  the  loss  occurred.  In 
the  nature  of  the  business,  the  party 
employing  the  transportation  is  not 
expected  to  follow  up  his  goods  to 
see  that  each  carrier  makes  proper 
delivery  to  the  succeeding  one;  but 
his  reliance  is,  and  the  duty  of  each 
carrier  is.  that  the  goods  shall  be 
delivered  as  received.  If  not  deliv- 
ered at  the  point  of  final  destination, 
it  is  but  reasonable  that  the  last 
carrier  should  account  for  them,  and 
bear  the  responsibility  of  loss,  if  not 
able  to  show  it  never  received  them. 
Public  policy  requires  this  under  the 
system  of  transportation  over  sev- 
eral lines  of  road,  for  the  protection 
of  those  who  engage  in  such  com- 
merce,   because    there    is    less    hard- 


ship upon  the  carrier  to  trace  the 
loss,  it  being  ordinarily  impracticable 
for  the  owner  to  trace  it  without 
great  trouble  and  expense  and  some- 
times to  the  consumption  of  the  value 
of  the  property  lost."  Savannah,  eta. 
R  Co.  v.  Harris,  26  Fla.  148,  153,  7 
S  644.  23  AmSR  651. 

"Sources  of  evidence  regarding 
where  the  blame  rests  are  more  ac- 
cessible to  the  last  carrier  than  they 
are  to  the  shipper.".  Flynn  v.  St. 
Louis,  etc.,  R.  Co.,  43  Mo.  A.  424,  438 
[quot  Connelly  v.  Illinois  Cent.  R 
Co.,  138  Mo.  A  810,  316,  113  SW  233]. 

fa]  Where  part  of  shipment  lost. 
— It  has  been  said  that  the  rule 
applicable  to  the  Injury  oY  goods 
applies  where  a  part  of  the  shipment 
is  lost,  because  that  is  in  the  nature 
of  damage  to  the  shipment,  and  the 
carrier  in  whose  hands  the  remain- 
der is  found  is  fully  as  able  to  pro- 
tect Itself  as  It  would  be  In  the  case 
of  breakage  "or  other  damage.  Gwyn 
Harper  Mfg.  Co.  v.  Carolina  Cent.  R. 
\Co.,  128  N.  C.  280,  38  SB  894,  83  Am 
SR  675. 

44.  Connelly  v.  Illinois.  Cent.  R. 
Co..  132  Mo.  A.  310,  113  SW  233. 

46.  Louisville,  etc.  R.  Co.  v. 
Burns,  9  Ga.  A.  241.  70  SE  1112. 

48.     See  Infra  {  926. 

47.  Texas,  etc.,  R.  Co.  v.  Capper, 
38  Tex.  Civ.  A.  61,  84  SW  694. 

48.  Central,  etc.,  R  Co.  v.  Haasel- 
kus.-til  Ga.  382.  17  SE  838,  44  AmSR 
37;  Beard  v.  Illinois  Cent.  R  Co..  79 
Iowa  518,  44  NW  800,  18  AmSR  381, 
17  LRA  280:  Trakas  v.  Charleston, 
etc..  R.  Co..   87  S.  C.   206.   69  SE  209. 

49.  Walker  v.  Southern  R  Co.,  76 
S.  C.  308.  66  SE  952:  Jones  v.  South- 
ern R.  Co.,  76  S.  C.  67,  66  SE  666; 
Galveston,  etc,R.  Co.  v.  Jones,  (Tex. 
Civ.  A.)   128  SW  737. 

60.     Bullock  v.  Haverhill,  etc.,  Dis- 

Katch  Co.,  187  Mass.  91,  72  NB  266; 
[oore  v.  New  York,  etc.,  R.  Co.,  173 
Mass.  336,  53  NE  816,  73  AmSR  298; 
Morganton  Mfg.  Co.  v.  Ohio,  etc,  R. 
Co..  121  N.  CT  514,  28  SE  474,  61 
AmSR  679. 

[a]  Thus,  (1)  If  the  condition  of 
the  contents  of  a  box  of  goods  is 
unknown  to  a  railroad  company  who 
receives  such  a  box  for  shipment,  a 
failure  to  guard  against  liability  for 
the  condition  of  such  goods,  by  ex- 
amination or  stipulation,  is  negli- 
gence. Morganton  Mfg.  Co.  v.  Ohio, 
etc.,  R.  Co.,  121  N.  C.  514,  28  SE  474, 
61  AmSR  679.  (2)  Where  a  case  con- 
taining goods  was  delivered  In  good 
order  to  an  initial  carrier,  and  when 
the  connecting  carrier  delivered  It  to 


the  owner  it  was  found  that  some 
of  the  goods  had  been  removed  or 
were  lost,  It  was  held  that  the  loss 
presumptively  occurred  on  the  line 
of  the  connecting  carrier.  Bullock 
v.  Haverhill,  etc.  Dispatch  Co.,  187 
Mass.  91.  72  NE  256. 

61.  Colbath  v.  Bangor,  etc.,  R  Co., 
105  Me.  379,  74  A  918,  lii  AmSR  669; 
Cote  v.  New  Tork,  etc.,  R.  Co.,  182 
Mass.  290 J>6  NE  400,  94  AmSR  656: 
Beede  v.  Wisconsin  Cent.  R.  Co.,  90 
Minn.  36.  95  NW  454,  101  AmSR  390; 
Leo  v.  St.  Paul,  etc.,  R.  Co.,  30  Minn. 
438,  15  NW  872;  Falson  v.  Alabama, 
etc.,  R.  Co.,  69  Miss.  669,  13  S  37,  30 
AmSR  577. 

"As  a  matter  of  convenience  to  the 
carriers  themselves,  this  is  usually 
done  where  the  freight  is  received  in 
carloads  for  a  common'  destination. 
To  Indulge  in  a  different  presump- 
tion in  such  cases  would,  as  business 
is  now  conducted,  practically  abro- 
gate the  rule  referred  to.  We  can 
see  no  distinction  in  this  respect  be- 
tween goods  transported  by  the  car- 
load in  a  locked  car  and  goods  trans- 
ported In  a  package  nailed  or  other- 
wise fastened  up.  If  there  be  any 
difference,  it  would  be  In  favor  of 
applying  the  rule  more  strictly  in 
the  former  case  than  in  the  latter; 
for  we  see  no  reason  why  the  car- 
rier would  not  have  the  right  to  open 
the  car  for  the  purpose  of  inspecting 
the  contents, — a  right  which  they 
might  not  have  in  the  case  of  closed 
packages."  Leo  v.  St.  Paul,  etc.,  R. 
Co..  30  Minn.  488,  440.  15  NW  872. 

63.  Podrat  v.  Narragansett  Pier 
R.  Co.,  32  R  I.  256,  78  A  1041. 

63.  Central  R.  Co.  v.  Rogers,  66 
Ga.  251. 

64.  Central  R.  Co.  v.  Rogers,  66 
Ga.  261. 

66.  Stolze  v.  Ann  Arbor  R  Co., 
148  Wis.  205,  209,  134  NW  376 
(where  the  court  said:  "Some  courts 
rest  the  presumption  of  liability,  at 
least  in  part,  upon  the  fact  of  oppor- 
tunity to  inspect  when  the  goods  are 
delivered  to  it,  but  we  think  the 
safer  ground  to  rest  it  upon  Is  that 
arising  from  the  necessities  of  the 
situation").  See  also  Laughlln  v. 
Chicago,  etc.,  R.  Co.,  28  Wis.  204, 
9  AmR  493  (recognising  the  rule). 

68.  Walter  v.  Alabama  Great 
Southern  R.  Co.,  142  Ala.  474,  39  S 
87. 

67.  Ruddell  v.  Baltimore,  etc.,  R. 
Co..  175  111.  A.  456. 

68.  Willett  v.  Southern  R.  Co.,  66 
8.  C.  477,  479,  45  SE  93  [oit  " 
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is  not  one  of  universal  application.  It  does  not 
apply  where  the  line  of  the  alleged  terminal  carrier 
did  not  extend  to  the  point  of  delivery,  and  where 
such  carrier  did  not  undertake  to  transport  freight 
beyond  its  own  line;*9  nor  where  the  agency  of  fur- 
ther transportation  was  not  one  over  which  the  ter- 
minal carrier  had  control.80  So  also  it  has  been 
held  that  the  presumption  does  not  apply  where 
the  shipper  accompanies  the  goods  shipped,61  as 
here  the  reason  on  which  the  rule  is  based  does  not 
exist,  and  in  consequence  the  rule  itself  has  no 
application.62  So  the  presumption  that  damage  to 
freight  shipped  over  several  connecting  lines 
occurred  on  the  last  connecting  line  is  for  the  ship- 
per's convenience,  and  cannot  be  invoked  by  an 
initial  or  an  intermediate  carrier  for  its  own  pro- 
tection.6* 

[$  927]  dd.  Effect  of  Oarmack  Amendment.  The 
mere  fact  that  the  initial  carrier  is  made  liable 
does  not,  as  between  the  shipper  and  the  terminal 
carrier,  affect  the  presumption  as  to  the  condition 
of  the  property  when  delivered  to  the  latter.64 
But  as  between  the  initial  and  a  connecting  car- 
rier, the  Carmaok  amendment64*  is  inconsistent 
with  any  presumption  that  the-  loss  or  damage  oc- 
curred on  the  line  of  the  last  carrier.65 

[$  928]  (3)  To  Show  Final  Delivery  of  Goods. 
The  onus  of  proving  a  valid  delivery  of  the  goods, 
under  a  bill  of  lading  by  which  they  were  consigned 
to  the  consignors  or  their  assigns,  is  on  the  railway 
company  which  received  the  goods  from  the  preced- 
ing carrier  for  the  last  portion  of  the  transporta- 
tion.66 

[$  929]  (4)  To  Show  Unreasonable  Delay.  It 
has  been  held  that,  in  an  action  against  an  initial 
carrier  to  recover  for  injuries  to  a  shipment  caused 
by  unreasonable  delay,  the  burden  is  on  it  to  show 
delivery,  without  unreasonable  delay  to  the  connect- 
ing carrier;67  and  that,  in  an  action  for  injuries 
caused  by  unreasonable  delay,  against  an  intermedi- 
ate or  terminal  carrier,  the  burden  of  proof  is  on 
plaintiff   to   show   that   the   delay   complained    of 


occurred  on  defendant's  road;68  but  there  is  au- 
thority directly  to  the  contrary,6*  on  the  theory 
that  the  same  reasons  for  establishing  the  principle 
of  proof  in  the  case  of  injury  to  the  goods  exist 
with  equal  force  in  the  case  of  a  wrongful  delay.™ 

[$  930]  (5)  To  Show  Tender  to  Connecting  Car- 
rier in  Seasonable  Time.  In  an  action  against  a 
terminal  carrier  for  unreasonable  delay  in  trans- 
porting a  corpse,  the  burden  of  proof  is  on  plaintiff 
to  show  a  tender  or  a  delivery  by  the  receiving 
carrier  to  the  terminal  carrier  in  reasonable  time 
for  transportation  on  the  train  on  which  it  had 
been  agreed  to  be  carried.71  The  presumption,  in 
the  absence  of  opposing  evidence,  that  damage  or 
loss  to  goods  shipped  over  connecting  lines  of  rail- 
road occurred  on  the  line  of  the  terminal  carrier, 
based  on  the  theory  that  a  condition  in  its  nature 
continuing,  has  in  fact  continued,  has  no  application 
to  delay  in  the  shipment  of  a  dead  body  over  con- 
necting lines  where  there  was  no  showing  that  the 
body  was  actually  delivered  to  the  terminal  carrier, 
in  time  for  a  proper  speedy  shipment." 

[$  931]  (6)  To  Show  Instructions  to  Connecting 
Carrier.  In  an  action  against  an  initial  carrier  for 
loss  of  goods,  in  which  it  produced  a  receipt  from 
a  connecting  carrier  differing  from  the  original  bill 
of  lading  as  to  the  destination  designated,  the  bur- 
den was  on  the  initial  carrier  to  show  that  its  fail- 
ure to  extend  to  the  connecting  carrier  proper  in- 
structions did  not  cause  the  loss.7* 

[4  932]  (7)  Presumption  as  to  Issuance  of  Bin 
of  Lading.  In  an  action  under  the  Carmack  amend- 
ment for  loss  or  damage  to  property  transported 
from  a  point  in  one  state  to  .a  point  in  another,  the 
presumption  is  that  the  law  was  obeyed  and  that  a 
bill  of  lading  was  issued.74 

[$  933]  b.  Admissibility.  The  rules  as  to  the 
admissibility  of  evidence  in  civil  actions  generally71 
apply  to  actions  against  one  or  more  of  several  con- 
necting carriers  for  loss  or  injury,  or  for  unreason- 
able delay  in  transportation,     including  documen- 


69.  Missouri,  etc.,  R.  Co.  v. 
Jarmon,   (Tex.  Civ.  A.)  141  SW  166. 

60.  Missouri,  etc.,  R.  Co.  v.  Jar- 
mon. (Tex.  Civ.  A.)  141  SW  166. 

61.  Mlllam  v.  Southern  R.  Co.,  68 
S.  C.  247.  36  SB  671;  San  Antonio, 
etc.,  R.  Co.  v.  Storey,  (Tex.  Civ.  A.) 
172  SW  188;  Texas,  etc.,  R.  Co.  v. 
Gray,  46  Tex.  Civ.  A.  208.  99  SW  1126. 

[a]  Thus,  where  the  shipper  him- 
self accompanies  cattle  to  market 
over  the  lines  of  connecting  carriers, 
and  so  has  an  opportunity  of  know- 
ing where  and  how  injuries  to  the 
cattle  are  caused,  the  rule  that  such 
Injuries  are  presumed  to  have  been 
caused  by  the  last  carrier  handling 
the  cattle,  and  which  delivers  them 
in  an  injured  condition,  is  without 
application.  Texas,  etc.,  R.  Co.  v. 
Scoggin,  40  Tex.  Civ.  A.  626.  90  SW 
621. 

62.  Texas,  etc,  R.  Co.  v.  Gray,  46 
Tex.  Civ.  A.  208,  211.  99  SW  1125.  90 
SW  621  (where  the  court  said:  "The 
rule  referred  to  was  adopted  to  meet 
the  necessities  of  a  case  where  It 
was  not  reasonably  possible  for  the 
shipper  to  tell  just  where,  when  and 
by  which  one  of  successive  connect- 
ing carriers  the  damage  was  inflicted. 
The  actual  presence  of  the  shipper's 
agent  with  the  stock  relieved  him 
of  his  difficulty.  "Cessante  rations 
cessat  Ipsa  lex     ). 

63.  Galveston,  etc..  R.  Co.  v. 
Jones,  (Tex.  Civ.  A.)   123  SW  737. 

64.  Ga. — Atlantic  Coast  Line  R. 
Co.  v.  Thomasville  Live  Stock  Co.,  IS 
Ga.  A.  102.  78  SB  1019. 

Iowa. — Glassman  v.  Chicago,  etc., 
R.  Co.,  166  Iowa  264,  147  NW  767. 


La. — Duvall  v.  Louisiana  Western 
R.  Co..  136  La.  189.  66  S.104. 

N.  C. — Mewborn  v.  Louisville,  etc., 
R.  Co.,  170  N.  C.  206,  87  SE  37. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Har- 
rington, 143  P  S25. 

64^.     See   supra   {    922. 

65.  Carlton  Produce  Co.  v.  Vel- 
asco,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  181 
SW  1187,  1188  (where  the  court  said: 
"Whatever  presumption  may  have  ex- 
isted prior  to  the  enactment  of  1906, 
that  the  damages  occurred  on  the 
line  of  the  final  carrier,  can  have  no 
place  In  construing  the  liability  of 
the  carrier  on  whose  line  the  dam- 
ages occurred  to  the  initial  carrier, 
because  the  right  of  the  initial  car- 
rier to  recover  against  a  connecting 
carrier  Is  made  to  rest  alone  on 
proof  that  the  damages  occurred  on 
that  line")\ 

66.  Wolsely  Tool,  etc..  Car  Co.  v. 
Potts.  33  Ont.  L.  96,  21  DomLR  610, 
7  OntWN   617. 

67.  Colfax  Mountain  Fruit  Co.  v. 
Southern  Pac.  Co.,  6  Cal.  Unrep.  Cas. 
527,  46  P  668;  Allen-Fleming  Co.  v. 
Southern  R.  Co.,  145  N.  C.  37.  68  SE 
793;  Meredith  v.  Seaboard  Air  Line 
R.  Co.,   137   N.  C.   478,   60  SE   1. 

66.  Almand  v.  Georgia  R.,  etc., 
Co.,  96  Ga.  776.  22  SE  674:  East  Ten- 
nessee, etc..  R.  Co.  v.  Johnson,  85 
Ga.  497,  11  SE  809:  Shockley  v.  Penn- 
sylvania R.  Co.,  i09  Md.  123,  71  A 
437. 

69.  Central  of  Georgia  R.  Co.  v. 
Good  water  Mfg.  Co.,  (Ala.  A.)  69 
S  343;  Harper  Furniture  Co.  ▼. 
Southern  Express  Co.,  144  N.  C.  639, 
57   SE  458,   12   AnnCas  924. 


%. 


70.  Harper  Furniture  Co.  v.  South- 
ern Express  Co.,  144  N.  C.  639,  57 
SE  458,   12  AnnCas  924. 

71.  Southern  R  Co.  v.  Renes,  182 
Ala.  620.  68  S  987. 

78.  Southern  R.  Co.  v.  Renes.  192 
Ala.  620,  68  S  987. 

73.  Chartrand  v.  Southern  R.  Co., 
85   S.   C.   479,  67   SE  741. 

74.  Gamble-Robinson  Commn.  Co. 
V.  Unfon  Pac.  R.  Co..  180  111.  A  251 
[aft  262  111.  400,  104  NE  666,  AnnCas 
1915B  89]. 

76.    See  Evidence  [16  Cyc  1110  et 

Thyll  v.  New  Tork,  etc.,  R  Co., 
84  NTS  175  [mod  on  other  grounds  92 
App.  Div.  613,  87  NYS  345];  Gwyn 
Harper  Mfg.  Co.  v.  Carolina  Cent 
R.  Co.,  128  N.  C.  280.  38  SE  894. 
83  AmSR  675  (holding  that  evidence 
that  goods  were  delivered  to  a  car- 
rier for  shipment  Is  admissible  on 
behalf  of  plaintiff,  in  an  'action 
against  a  connecting  carrier  to  re- 
cover for  the  loss  of  the  goods);  Von 
Lehe  v.  Atlantic  Coast  Line  R.  Co.,  71 
S.  C.  167.  69  SE  1135;  Mazurskv  v. 
Atlantic  Coast  Line  R.  Co..  (S.  C.)  58 
SE  931;  Charles  v.  Atlantic  Coast 
Line  R.  Co..  78  S.  C.  36.  58  SE  927. 
125  AmSR  762;  Texas,  etc.,  R  Co.  t. 
McMlllen,  (Tex.  Civ.  A.)  183  SW  77J 
(holding  that,  where  a  railroad  com- 
pany limited  its  liability  to  injuries 
occurring  on  its  own  line,  evidence 
that  the  shipment  had  a  good  ran 
after  delivery  to  the  connecting  car- 
rier, was  admissible  to  show  that 
the  loss  occurred  o»i  defendant's 
line);  Atchison,  etc.,  R.  Co.  v.  Na- 
tion,    (Tex.    Civ.     A.)     92     SW    828; 
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tary  evidence,17  such  as  bills  of  lading,™  contracts 
of  shipment,  receipts  from  connecting  carriers,80 
and  notices  to  trace  shipments,81  as  well  as  evi- 
dence to  show  custom  or  usage.88 

[$  934]  c.  Weight  and  Sufficiency.  The  rules 
relating  to  weight  and  sufficiency  of  evidence  in 
civil  actions  generally88  apply  in  actions  against  one 
or  more  of  several  connecting  carriers  for  loss  or 
injury  or  for  delay  in  transportation;84  as  for  ex- 
ample, to  show  delivery  to  the  initial  carrier,85  deliv- 
ery to  the  terminal  carrier,80  injury  by  transporta- 
tion in  defective  car,87  liability  for  negligence  of 
intermediate88  or  terminal  carrier  for  delay,  or  the 
occurrence  of  injury  on  defendant's  line;80  or  to 
rebut  presumptions.  The  implied  contract  of  the 
initial  carrier  to  be  liable  for  delivery  beyond  its 
own  line  may  be  shown  by  direct  or  circumstantial 


Texas,  etc.,  R.  Co.  v.  Stephana,  (Tex. 
Civ.  A.)  86  SW  913;  Chicago,  etc.,  R. 
Co.  v.  Carroll,  36  Tex.  Civ.  A  869.  81 
SW  1020;  Chicago,  etc.,  R.  Co.  v. 
Halsell,  36  Tex.  Civ.  A  126,  80  SW 
140  raff  98  Tex.  244,  81  SW  161 
(holding:  that,  in  an  action  against 
connecting  carriers,  evidence  that  an 
agent,  with  the  knowledge  of  the* 
companies,  acted  In  their  joint  in- 
terest and  for  their  common  benefit, 
was  admissible,  aa  tending  to  show 
the  Joint  prosecution  of  a  common 
undertaking);  Gulf,  etc.,  R.  Co.  v. 
Butler,  31  Tex.  Civ.  A.  676,  71  SW  84. 

77.  See   Evidence    [17   Cyc   296   et 

8e<l7-  _. 

78.  [a]  Illustrations. — (1)  Where 
a  terminal  carrier  wrongfully  di- 
verted an  interstate  shipment  at  the 
Instance  of  the  buyer  of  the  goods,  a 
letter  written  by  the  shipper  to  such 
terminal  carrier,  protesting  against 
such  violation  of  the  bill  of  lading, 
was  admissible  In  an  action  against 
the  Initial  carrier  thereon.  Perkett 
v.  Manistee,  etc.,  R.  Co..  176  Mich. 
253,  141  NW  607.  ^(2)  Where,  in  an 
action  against  a  carrier  for  damages 
to  a  shipment,  plaintiff  alleged  that 
defendants  belonged  to  a  certain  sys- 
tem and  were  partners,  and  the  part- 
nership was  not  denied,  the  bill  of 
lading,  although  executed  by  one  of 
the  partners,  was  admissible  against 
them  all.  St.  Louis,  etc.,  R.  Co.  v. 
Watkins,  45  Tex.  Civ.  A.  821,  100  SW 
162. 

79.  [a]  Illustration.— Where,  in 
an  action  against  connecting  carriers 
for  injuries  to  cattle  shipped,  the  pe- 
tition alleged  that  the  contract  was 
made  by  the  initial  carrier  for  itself 
and  as  agent  of  the  connecting  car- 
rier, and  there  was  evidence  that  the 
latter  adopted  and  acted  on  the  con- 
tract as  Its  own  and  accepted  bene- 
fits thereunder,  such  contract  was 
properly  admitted  against  it.  St. 
Louis,  etc,  R.  Co.  v.T)odson,  (Tex. 
Civ.  A)   97  SW  623. 

80.  [a]  Illustrations^—  (1)  In  an 
action  against  the  Initial  carrier  for 
damages  to  property  during  trans- 
portation, a  receipt  of  a  connecting 
carrier  reciting  that  the  goods  were 
damaged  when  received  from  the 
Initial  carrier  is  not  competent  evi- 
dence. Hlrsch  v.  New  York  Cent., 
etc.,  R.  Co.,  60  Mlso.  668,  99  NTS  431. 
<2)  In  an  action  against  an  initial 
carrier  for  damages  to  a  shipment  of 
cattle,  the  receipts  from  the  connect- 
ing carrier  to  the  shipper's  consignee, 
showing  that  the  freight  has  been 
paid,  are  admissible  as  showing  the 
freight  charges.  Texas  Cent.  R.  Co. 
v.  Miller,   (Tex.   Civ.  A.)  88   SW  499. 

81.  [a]  Illustration. —  Evidence 
that  the  last  of  several  connecting 
carriers  Is  requested  to  trace  the 
shipment  so  as  to  locate  the  damage, 
and  that  It  fails  so  to  do  may  be  a 
pertinent  circumstance  to  indicate 
that  the  injury  was  occasioned  by, 
or  on,  the  line  of  the  last  carrier. 
Atlantic  Coast  Line  R.  Co.  v.  Hill. 
12  Ga.  A.  892,  77  SB  116  (holding 
that  the  court  did  not  err  in  ad- 
mitting the  original  notice  to  trace 
served  on  defendant). 

[10C.J.-36] 


80.  [a]  Illustration,— In  connec- 
tion with  evidence  that  a  carrier  con- 
tracted to  carry  freight  over  Its  own 
and  a  connecting  line,  evidence  of  Its 
oustom  80  to  contract  is  admissible. 
Gulf,  etc.,  R.  Co.  v.  Leatherwood,  29 
Tex.  Civ.  A.  607,  69  SW  119. 

83.     See   Evidence    [17   Cyc   763   et 

at     See  case*  infra  notes  86—93. 

85.  Galveston,  etc.,  R.  Co.  v. 
Keesey,  50  Tex.  Civ.  A.  463,  110  SW 
170. 

[a]  niustnttoav— In  an  action 
against  a  connecting  carrier  for  the 
loss  of  clothing  forming  the  contents 
of  a  box,  it  appeared  that  a  box  was 
delivered  to  the  Initial  carrier  which 
issued  a  bill  of  lading,  showing  only 
the  box  and  the  weight,  without  say- 
ing anything  about  the  contents 
thereof.  Witnesses  testified  that.  In 
the  regular  discharge  of  their  duties 
as  employees  of  a  third  person,  they 
checked  off  a  lot  of  goods,  and  that 
all  the  Items  as  called  for  in  a  du- 
plicate bill  were  In  the  lot  when  it 
left  the  store  of  the  third  person. 
No  duplicate  bill  was  shown.  There 
was  no  evidence  that  the  box  was  de- 
livered to  the  carrier  in  the  condition 
in  which  it  was  when  it  left  the  store 
of  the  third  person.  It  was  held  In- 
sufficient to  show  a  delivery  to  the 
initial  carrier  of  the  clothing  al- 
leged to  have  been  lost  essential  to 
a  recovery.  Galveston,  etc.,  R  Co.  v. 
Keesey,  60  Tex.  Civ.  A.  461,  110  SW 
170. 

86.  Southern  Express  Co.  v. 
Cohen,  13  Ga.  A.  174,  78  SE  1111. 

[a]  Illustration*— Where  the  com- 
plaint, in  an  action  against  an  initial 
and  a  terminal  carrier  for  damages 
to  freight,  alleged  that  the  initial 
carrier  delivered  goods  to  the  ter- 
minal carrier  "at  one  of  Its  connect- 
ing points,"  and  the  terminal  car- 
rier's answer  denied  every  allegation 
of  the  complaint  charging  negligence 
on  Its  part,  and  the  initial  carrier's 
answer  alleged  that  It  delivered  the 
goods  to  the  terminal  carrier  in  good 
condition,  the  pleadings  showed  that 
the  two  carriers  were  connecting  car- 
riers, and  that  the  goods  were  de- 
livered by  the  initial  carrier  to  the 
terminal  carrier.  Berkowitz  v.  Chi- 
cago, etc.,  R.  Co..  109  App.  Div.  878. 
96   NTS   826,   17   NYAnnCas  434. 

87.  Smith  v.  Gulf,  etc.,  R.  Co.,  177 
Mo.  A.  269,  164  SW  132  (where  evi- 
dence was  insufficient  to  show  that 
the  goods  were  spoiled  by  transporta- 
tion in  a  defective  car). 

88.  Otrich  v.  St.  Louis,  etc.,  R.  Co., 
164  Mo.  A.  420,  134  SW  665;  Gulf, 
etc..  R.  Co.  v.  Peacock,  60  Tex.  Civ. 
A.  250,  128  SW  463. 

89.  Laughlln  v.  Chicago,  etc.,  R. 
Co.,  28  Wis.  204,  9  AmR  493  (holding 
that,  where  the  evidence  in  an  action 
for  loss  of  goods  showed  delivery  to 
the  initial  carrier,  and  defendant's 
answer  admitted  the  receipt  of  the 
goods  by  It  as  a  connecting  carrier, 
there  was  a  prima  facie  case  of  de- 
fendant's liability  for  failure  to  de- 
liver). 

80.    Best  v.  Great  Northern  R.  Co., 
169  Wis.  429,  150  NW  484. 
91,     Galveston,     etc.,     R.     Co.     v. 


evidence."  Where  the  evidence  is  sufficient  to  sus- 
tain a  presumption  of  injury  during  transportation, 
in  an  action  against  an  initial  carrier  for  injury  to 
an  interstate  shipment  the  initial  carrier  cannot 
object  that  the  act  of  the  connecting  carrier  in 
refusing  to  "deliver  the  goods  until  a  receipt  reciting 
that  the  property  was  received  in  good  order  was 
signed  by  the  consignee  amounted  to  a  conversion 
for  which  it  was  not  liable.*8 

[$  035]  6.  Trial.  Questions  for  jury.  It  is  ordi- 
narily a  question  of  fact  for  the  jury  to  determine 
whether  the  facts  show  a  through  contract  of  ship- 
ment,84 whether  defendant*  in  cooperation  with  an- 
other carrier,  operated  a  line  of  railway  from  the 
place  of  shipment  to  the  point  of  destination,*6  on 
which  one  of  several  connecting  lines  the  loss  or 
injury  occurred,90  which  carrier's  negligence  was  the 

Patterson,  (Tex.  Ctv.  A.)  173  SW 
273  (where  the  evidence  was  suffi- 
cient to  rebut  the  presumption  that 
the  shipment  was  received  by  a  con- 
necting carrier  from  an  initial  carrier. 
In  good  condition). 

99.  Ross  v.  Maine  Cent  R.  Co., 
114  Me.  287,  96  A  223;  Grindle  v. 
Eastern  Express  Co.,  67  Me.  317,  24 
AmR  31. 

93.  Lepman  v.  Wabash,  etc.,  R. 
Co.,  186   111.  A   683. 

94.  U.  S.—  Michigan  Cant.  R.  Co. 
v.  Myrlck,  107  U.  S.  102,  1  SCt  425, 
27  L.  ed.  325. 

Ind. —  Pittsburg,  etc.,  R.  Co.  v. 
Bryant,  36  Ind.  A.  340,  75  NE  829. 

Iowa. —  Carter  v.  Chicago,  etc.,  R. 
Co.,  146  Iowa  201,  126  NW  94. 

Pa. —  Philadelphia,  etc,  R.  Co.  v. 
Ramsey,  89  Pa.  474. 

S.  D. —  Page  v.  Chicago,  etc,  R.  Co., 
7  S.  D.  297,  64  NW  137. 

Tex. —  Wichita  Falls,  etc.,  R.  Co.  v. 
Asher,   (Civ.  A.)  171  SW  1114. 

[a]  Thus,  where  in  an  action  for 
loss  of  goods  shipped,  it  appeared 
that  the  carrier's  agent  collected  the 
entire  charge  for  the  shipment  to 
destination  beyond  the  initial  car- 
rier's line  and  gave  the  shipper  a 
writing  which  in  no  way  Indicated 
that  such  carrier  was  not  undertak- 
ing to  ship  the  goods  to  destination, 
whether  such  agent  contracted  to 
carry  the  goods  to  destination  was 
for  the  jury.  Pittsburg,  etc.,  R.  Co. 
v.  Bryant,  86  Ind.  A.  340,  76  NE  829. 

[b]  In  the  absence  of  express  oon- 
tract,  (1)  the  question  whether  a  con- 
tract for  through  transportation  may 
be  upheld  from  the  circumstances 
surrounding  the  shipment  is  ordi- 
narily a  question  for  the  jury.  Car- 
ter v.  Chicago,  etc.,  R.  Co.,  146  Iowa 
201,  125  NW94.  (2)  It  is  a  question 
for  the  jury  whether  oral  negotia- 
tions between  a  shipper  and  a  car- 
rier's agent  amount  to  a  contract 
for  liability  for  damages  on  connect- 
ing lines.  Wichita  Falls,  etc.,  R.  Co. 
v.  Asher,  (Tex.  Civ.  A.)  171  SW  1114. 

95.  St.  Louis,  etc.,  R.  Co.  v. 
Keys,  6  Ind.  T.  396,  98  SW  138;  Pecos, 
etc.,  R.  Co.  v.  Cox,  105  Tex.  40,  143 
SW  606.  167  SW  746. 

[a]  Partnership  between  oarrlars. 
— where  a  railroad,  defendant  in  an 
action  for  damages  to  a  shipment  of 
live  stock,  under  oath  denied  plain- 
tiff's allegation  of  partnership  with 
other  roads,  of  which  there  was  no 

groof,  that  issue  should  not  have 
een  submitted  to  the  jury.  Pecos, 
etc.,  R.  Co.  v.  Cox,  106  Tex.  40,  148 
SW  606,   167  SW   745. 

96.  Ky.— Illinois  Cent.  R.  Co.  v. 
Stevens,  96  SW  888.  29  KyL  1079. 

Md. —  New  York,  etc., .  Trans.  Line 
v.  Baer,  118  Md.  73,  84  A  251. 

Mich. — Johnson  v.  Toledo,  etc.,  R. 
Co.,  133  Mich.  696,  95  NW  724,  103 
AmSR  464. 

S.  C. — Millam  v.  Southern  R.  Co., 
68  S.  C.  247,  36  SE  571. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Brackett- 
Flelder  Mill,  etc.,  Co.,  (Civ.  A.)  162 
SW  1191;  International,  etc.,  R.  Co. 
v.  Bingham,  40  Tex.  Civ.  A.  469,  89 
SW  1113. 

[a]  Thus,  where,  In  an  action  for 
loss  of  goods  shipped,  both  defend- 
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proximate  cause  of  the  injury,1"  and  whether  the 
goods  injured  have  been  delivered  to  a  connecting 
carrier.88  So  the  question  of  the  liability  of  an 
initial  carrier  for  damages  to  cattle,  caused1  by 
delay  incident  to  feeding  the  cattle  at  the  point  of 
delivery  to  a  connecting  carrier,  is  one  of  fact  for 
the  jury,  dependent  on  the  time  of  delivery  of  the 
cattle  to,  and  their  acceptance  by,  the  connecting 
carrier." 

Instructions.  The  rules  governing  instructions  in 
civil  actions  generally1  apply  in  actions  against  one 
or  more  of  a  line  of  connecting  carriers  to  recover 
for  loss  or  injury  to  goods  shipped,  or  for  wrongful 
delay.2 

Directing  verdict.  Where,  in  an  action  against 
connecting  carriers  for  injuries  to  plaintiff's  horses, 
plaintiff  admitted  at  the  trial  that  no  injury 
occurred  on  the  line  of  one  of  such  carriers,  it  was 
proper  for  the  court  to  charge  that,  in  case  plaintiff 
was  entitled  to  recover,  no  verdict  should  be  ren- 
•dered  against  such  carrier.*  Even  though  the  cor- 
rect measure  of  damages  is  not  proved,  if  any  dam- 
ages are  shown  to  have  been  sustained  a  motion 
for  a  peremptory  instruction  for  defendant  must 
be  denied.4 

Dismissal  of  complaint  as  to  connecting  carrier. 
In  as  much  as  under  the  Interstate  Commerce  Law 
an  initial  carrier  is  liable  for  loss  of,  or  injury  to, 
goods  on  a  contract  of  interstate  shipment,  whether 
the  loss  occurs  on  its  own  line  or  on  a  connecting 
line,  the  initial  carrier,  in  an  action  against  it  and 
the  connecting  carrier  for  delay  in  transportation, 
cannot  object  to  a  dismissal  of  the  complaint  as  to 
the  connecting  carrier.1 

Findings.  In  an  action  against  the  initial  and 
connecting  carriers  for  delay  in  transporting  live 
stock,  a  finding  of  concurrent  negligence  on  the  part 


of  both  carriers,  and  a  finding  that  the  initial  car- 
rier tendered  the  stock  to  the  connecting  carrier 
while  its  train  was  on  its  track  and  about  to  leave, 
but  that  it  refused  then  to  accept  the  shipment,  are 
inconsistent;  the  second  finding  controls  the  first, 
and  a  judgment  against  both  carriers  cannot  be 
sustained." 

[$  936]  7.  Judgment.6*  Where  suit  is  brought 
jointly  against  several  connecting  lines  for  joint 
negligence  in  transporting  a  shipment,  a  joint  judg- 
ment may  be  rendered  against  all  of  them,  they 
being  joint  tort-feasors,  arising  from  a  joint  con- 
current negligence  in  failing  properly  to  transport 
the  goods.  Where  a  carrier,  contracting  to  ship 
goods  over  its  own  and  a  connecting  line,  is  sued 
for  injury  occurring  on  the  connecting  line,  the 
latter  cannot  complain  of  a  judgment  over  in  favor 
of  the  contracting  line  against  it,  as  it  is  primarily 
liable.8  But  where  there  was  no  evidence  of  negli- 
gence on  the  part  of  a  railroad  company,  sued  as  a 
partner  with  its  codef endants  for  damages  to  ship- 
ments of  cattle,  the  bill  of  lading  limiting  liability 
of  each  road  to  negligence  on  its  own  line,  it  was 
entitled  to  a  peremptory  instruction  on  its  plea  for 
judgment  over  against  its  codefendants.8  A  judg- 
ment against  connecting  carriers,  one  of  which  was 
not  served  and  did  not  enter  an  appearance,  will, 
as  to  that  one,  be  reversed.10 

[$  937]  I.  Liability  Over  of  Carrier  Causing  Lois 
or  Injury.  Where  one  of  a  line  of  connecting  car- 
riers is  compelled  to  pay  for  loss  of,  or  injury  to,  a 
shipment,  occurring  on  the  line  of  another,  the 
latter  is  liable- over  to  it  for  the  amount  so  paid." 
However,  if  the  connecting  carriers  are  agents  of 
the  initial  carrier  for  transportation,  and  the  goods 
are  lost  or  damaged  by  pne  of  the  connecting  car- 
riers, the  first  carrier  having  been  compelled  to 


ants,  connecting  carriers  over  whose 
lines  the  goods  were  transported,  de- 
nied the  loss,  but  claimed  that,  if  a 
loss  occurred,  the  other  was  to  blame 
for  it,  and  there  was  evidence  that, 
after  the  goods  were  delivered  to  the 
Initial  carrier,  the  car  was  sealed, 
and  the  car  with  the  seals  unbroken 
was  delivered  at  the  ultimate  des- 
tination; whether  the  loss,  if  any, 
occurred  on  the  line  of  the  initial  or 
of  the  connecting  carrier  was  for  the 
jury-  International,  etc.,  R.  Co.  v. 
Bingham,  40  Tex.  Civ.  A.  469,  89  8W 
1113. 

[b]  Evidence  held  sufficient  to  go 
to  the  Jury  on  the  question  whether 
cattle  had  been  roughly  handled 
while  being  transported  over  the  line 
of  the  initial  carrier.  Houston,  etc.. 
R.  Co.  v.  Hawkins,  (Tex.  Civ.  A.) 
167   SW   190. 

97.  Atchison,  etc.,  R.  Co.  v.  Si. 
Louis,  etc.,  R.  Co.,  41  Okl.  80,  135  P 
353.   48   LRANS   509. 

98.  Reason  v.  Detroit,  etc,  R  Co., 
150  Mich.  50.  113  NW  596. 

99.  Texas,  etc..  R.  Co.  v.  Scoggln, 
40  Tex.  Civ.  A.  526,  90  SW  621. 

1.  See  Trial  [88  Cyc  1694  et 
seq]. 

8.  Connelly  v.  Illinois  Cent.  R.  Co., 
133  Mo.  A.  310,  113  SW  233;  Texas. 
etc.,  R.  Co.  v.  Rankin,  (Tex.  Civ.  A.) 
118  SW  823;  Texas,  etc..  R.  Co.  v. 
Smith,  34  Tex.  Civ.  A.  571,  79  SW 
614..  See  also  Blackmer,  etc..  Pipe 
Co.  v.  Mobile,  etc.,  R.  Co..  137  Mo.  A. 
133.  119  SW  13  (holding  that  a  re- 
quested charge,  Ignoring  the  liability 
of  the  initial  carrier  as  an  Insurer 
for  breakage  occurring  from  any 
cause  on  the  entire  route,  if  the 
regular  rate  was  charged,  so  that 
there  would  be  no  consideration  for 
a  stipulation  exempting  it  from  such 
liability,  was  properly  refused); 
Oulf,  etc.,  R  Co.  v.  Brackett-Fielder 
Mill,    etc..    Co..    (Tex.    Civ.    A.)    162 


SW  1191  (holding  that,  where  there 
was  substantial  evidence  that  the  de- 
lay complained  of  did  not  occur  on 
the  line  of  the  terminal  carrier,  an 
instruction  that  if  the  shipment  was 
negligently  and  unnecessarily  de- 
layed the  terminal  carrier  would  be 
liable  is  erroneous);  Missouri  Pao. 
R.  Co.  v.  Cheek,  (Tex.  Civ.  A.)  159 
SW  427  (holding  that,  in  an  action 
against  connecting  carriers  for  Injury 
to  cattle,  an  instruction  that  each  de- 
fendant was  liable,  if  at  all,  only  for 
the  loss  or  damage,  if  any,  accruing 
on  its  own  line,  and  that  neither  de- 
fendant was  liable  for  any  loss  occur- 
ring on  any  other  of  the  defendants' 
lines,  was  not  defective  as  confusing 
the  terms  ."occurred"  and  "ac- 
crued"); Southern  Kansas  R.  Co. 
v.  Crump,  32  Tex.  Civ.  A.  222. 
74  SW  335  (holding  that,  in  an 
action  against  two  railroads  for 
negligently  transporting  plaintiff's 
cattle,  a  charge  "that  neither  of  de- 
fendants herein  .  .  .  can  be  held 
liable  for  damages  resulting  from 
any  acts  of  negligence,  if  any,  on  the 
part  of  plaintiff  or  other  parties  in 
charge  of  or  feeding  and  watering  or 
hauling  said  cattle/'  etc.,  was  prop- 
erly refused,  as  It  did  not  limit  such 
negligence  to  the  acts  of  plaintiff 
or  his  representatives). 

3.  Ft.  Worth,  etc.,  R.  Co.  v.  Dar- 
lington, 41  Tex.  Civ.  A.  340,  92  SW 
270. 

4.  Illinois  Cent.  R.  Co.  v.  Mahon 
Live  Stock  Co..  (Miss.)  71  S  802. 

6.  Shldlovsky  v.  Mallory  SS.  Co., 
60  Misc.  67,  111  NTS  778. 

e.  St.  Louis,  etc..  R  Co.  v.  Miller, 
(Tex.  Civ.  A.)  176  SW  830. 

6V4.  See  generally  Judgments  [23 
Cyc  623]. 

7.  Norfolk,  etc.,  R.  Co.  v.  Crull, 
112  Va.   151,  70  SB  521. 

[a]  raete  not  warranting  Joint 
Judgment. — That  freight  when  deliv- 


ered to  a  connecting  carrier  was 
damaged,  and  was  still  further  dam- 
aged while  in  its  possession,  does 
not  show  concurrent  negligence  of 
both  carriers,  warranting  Joint  Judg- 
ment against  them.  Walker  v.  Lt 
Louis,  etc..  R.  Co.,  162  Mo.  A  374. 
142  SW  729. 

S.  Texas,  etc.,  R.  Co.  v.  McCarty, 
29  Tex.  Civ.  A.  616,  69  SW  229. 

9.  Texas  Cent  R.  Co.  'v.  Pool,  51 
Tex.  Civ.  A.  807.  114  SW  685-  Texas, 
etc.  R.  Co.  v.  Chllds,  (Tex.  Civ.  A) 
40  SW  41. 

10.  Chicago,  etc.,  R  Co.  v.  Hal- 
sell,  36  Tex.  Oiv.  A.  126,  80  SW  140. 

11.  Powhatan  Steamboat  Co.  v. 
Appomatox  R  Co..  24  How.  (U.  S.) 
247,  16  L  eu.  682;  Richardson  v. 
Chouteau,  37  Fed.  532;  Harp  v.  The 
Grand  Era,  11  F.  Oas.  No.  6,084,  1 
Woods  184;  Chicago,  etc.,  R  Co.  v. 
Northern  Line  Packet  Co..  70  111.  217; 
Texas.  etc.,  R  Co.  v.  McCarty,  29 
Tex.  Civ.  A.  616,  69  SW  229. 

[a]  needing  and  proofs— Plain- 
tiff's peaches  were  shipped  in  a  car 
which  became  disabled  on  the  line  of 
the  Initial  carrier,  whereupon  the 
peaches  were  transferred  to  another 
car  which  was  delivered  to  the  con- 
necting carrier  for  transportation  to 
destination,  and,  by  reason  of  the 
transfer,  the  peaches  were  not 
promptly  delivered  to  the  snipper's 
agent,  and  were  injured.  In  an  ac- 
tion for  such  Injuries,  the  Initial  car- 
rier Bought  to  recover  over  against 
the  connecting  carrier  for  damages 
recovered  against  it  and  alleged  that 
the  connecting  carrier  had  notice  of 
the  transfer  of  the  peaches  by  an 
entry  on  the  waybill  accompanying 
the  shipment.  It  was  held  that  such 
allegation  was  sufficient  to  Justify 
proof  that  It  was  a  general  practice 
of  such  carrier,  when  the  contents  of 
a  carload  shipment  were  transferred 


For  later  eases,  developments  and  onangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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settle  the  loss,  if  it  sues  to  recover  back  must  pro- 
ceed against  the  carrier  which  occasioned  the  loss.12 

The  Oarmack  amendment  provides  that  a  common 
carrier  issuing  a  receipt  or  a  bill  of  lading  on  an 
interstate  shipment  may  recover  from  a  carrier  on 
whose  line  the  loss  or  damage  shall  have  been  sus- 
tained the  amount  of  such  loss  or  damage  as  it  may 
be  reqnired  to  pay  to  the  owners  as  evidenced  by 
any  receipt  or  judgment.  It  was  the  purpose  of 
this  statute  to  give  the  initial  carrier,  after  it  has 
been  required  to  pay  the  loss,  a  remedy  over  against 
the  particular  carrier  causing  the  loss  for  the 
amount  paid  by  the  initial  carrier  as  evidenced  by 
any  receipt  or  judgment.13  The  right  so  granted  can- 
not be  impaired  by  any  agreement  between  the  ship- 
per or  the  holder  of  the  receipt  or  bill  of  lading  and 
any  of  the  connecting  carriers.14  Under  this  amend- 
ment, in  the  absence  of  fraud  or  gross  negligence 
in  settling  with  the  shipper,  the  receipt  would  be 
sufficient  evidence  to  justify  a  recovery  against  the 
connecting  carrier  of  the  amount  shown  thereby.15 
And  the  burden  is  on  the  connecting  carrier,  sued 
by  the  initial  carrier  to  recover  the  amount  paid 
the  shipper  for  failure  to  deliver  freight,  to  prove 
alleged  fraud  by  the  initial  carrier  in  procuring  the 
receipt  relied  on  as  evidence  of  the  amount  paid 
by  -it.1*  Since  under  the  amendment  neither  the 
consignor  nor  the  initial  carrier  could  have  pre- 
sented any  claim  in  bankruptcy  against  a  purchaser 
of  goods,  although  the  delivering  carrier  could  have 
done  so,  in  an  action  by  the  initial  carrier  against 
the  delivering  carrier  for  the  amount  paid  to  the 
consignor  for  failure  to  deliver  the  goods  shipped 
to  shipper '8  order  and  delivered  without  taking  up 
the  bill  of  lading,  the  delivering  carrier  could  not 
set  off  an  amount  which  it  claims  that  the  initial 
carrier  could  have  received  from  the  bankrupt  estate 
of  the  consignee.17 

Effect  of  judgment  against  initial  carrier.  How- 
ever, a  judgment  against  the  initial  carrier  is  not 
conclusive  as  to  the  liability  of  the  carrier  on  whose 


line  the  loss  is  alleged  to  have  occurred,  although 
the  utter  may  have  been  notified  of  the  action  and 
requested  to  defend  it.  The  judgment  is  evidence 
to  show  the  fact  of  loss  and  the  value  of  the  goods 
lost,  but  that  is  the  extent  of  its  operation.18 

[$  938]  J.  Furnishing  of  Facilities  by  Carrier  to 
Connecting  Lines — 1.  In  General.18'  The  common- 
law  obligations  of  a  carrier  to  a  connecting  line  as 
regards  reception,  transportation,  and  delivery  of 
freight  are  the  same  as  those  existing  between 
such  companies  and  an  individual  shipper.20  How- 
ever, a  carrier  has  no  other  rights  or  privileges 
against  a  connecting  line  than  those  belonging  to  a 
natural  person,  unless  such  rights  and  privileges  are 
granted  by  the  charters  of  the  two  carriers.21  And, 
*t.  common  law,  common  carriers  are  not  bound  to 
give  the  use  of  their  tracks  and  terminals  to  com- 
peting lines.22  But  it  has  been  held  that  the  legis- 
lature may,  subject  to  constitutional  limitations, 
prescribe  reasonable  regulations  for  the  conduct  of 
common  carriers,  and  impose  on  railroad  companies 
operating  within  the  state  duties  in  excess  of  their 
common-law  obligations,  and  may  exercise  that 
power  through  &  commission  duly  constituted  for 
that  purpose.22  Whether  the  Maryland  public  serv- 
ice commission  can*  require  a  carrier  to  receive,  from 
another  carrier  at  a  connecting  point,  freight  for 
delivery  at  its  own  terminals  depends  on  whether 
there  was  enough  distance  between  the  point  of 
reception  and  the  point  of  delivery  to  constitute 
a  bona  fide  further  transportation.24 

[$  939]  2.  Transportation  of  Oars  of  Connecting 
Carrier.  By  constitutional  or  statutory  provisions, 
in  many  jurisdictions,  it  is  made  one' of  the  duties 
of  a  railroad  company  as  a  common  carrier  to  re- 
ceive and  transport  over  its  line  of  road  cars  of 
other  companies,24  if  the  gauge  of  the  road  is  suit- 
able, and  the  cars  are ,  not  defective  or  out  of 
repair,  nor  of  such  unusual  and  peculiar  construc- 
tion as  to  be  unreasonably  hazardous  or  dangerous 
to  work  with  or  to  handle.*7    And  in  some  states, 


in  transit,  to  enter  on  the  waybill  a 
memorandum  showing  the  transfer, 
with  the  numbers  and  initials  of  the 
cars  from  which  and  to  which  the 
transfer  was  made.  St.  Louis  South- 
western R  Co.  v.  Wester,  (Tex.  Civ. 
A.)  96  SW  768. 

12.  Chicago,  etc.,  R.  Co.  v.  North- 
ern Line  Packet  Co.,  TO  111.  217;  Con- 
key  v.  Milwaukee,  etc.,  R.  Co.,  31 
Wis.  619,  11  AmR  630. 

[a]  Season  for  role.— -A  person, 
as  a  general  rule,  cannot  sue  any 
agent  of  his,  but  can  sue  the  person 
who  has  omitted  the  duty  or  perpe- 
trated the  wrong.  He  has  no  elec- 
tion to  sue  an  agent  who  has  per- 
formed his  entire  duty,  and  leave 
him  to  sue  another  agent  who  is 
guilty  of  a  failure  to  perform  his 
duty  and  who  has  produced  the  in- 
jury to  the  principal.  Chicago,  etc., 
R  Co.  v.  Northern  Line  Packet  Co., 
70  I1L  217. 

[b]  Xf  goods  are  lost  wliUe  wait- 
tag  at  ths  end  of  on*  earner  Use,  for 
delivery  to  the  next  carrier,  suoh 
first  carrier,  after  responding  In 
damages  to  the  owner  or  consignee, 
must  seek  his  remedy  against  the 
next  carrier.  If  the  loss  occurred 
through  his  neglect  to  remove  the 
goods  within  due  time  according  to 
the  course  of  business  and  the  usage 
among  carriers.  Oonkey  v.  Milwau- 
kee, etc.,  R.  Co.,  31  Wis.  619,  11  AmR 
630. 

13.  Joest  v.  Clarendon,  etc., 
Packet  Co..  (Ark.)  183  SW  759;  Kan- 
sas, etc,  R.  Oo.  v.  New  York  Cent., 
etc.,  R.  Co-  110  Ark.  612,  163  SW 
171.  See  also  supra  If  42,  172,  173, 
206.  220,  478,  858-860,  870,  806,  900, 
912. 

14.  Carlton  Produce  Co.  v.  Ve- 
lasco,  etc,  R.  Co.,  (Tex.  Civ.  A.)  131 


SW  1187. 

16.  Kansas  City,  etc.,  R.  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  110  Ark. 
612,  163  SW  171. 

16.  Kansas  City,  etc.,  R  Co.  v. 
New  York  Cent.,  etc.,  R.  Co.,  110  Ark. 
612,  168  SW  171. 

17.  Kansas  City,  etc,  R.  Co.  v. 
New  York  Cent,  etc.,  R.  Co.,  110  Ark. 
612,  163  SW  171. 

IB.  Chicago,  etc.,  R.  Co.  v.  North- 
ern Line  Packet  Co..  70  111.  217; 
Pennsylvania  Co.  v.  Chicago,  etc.,  R 
Co.,  44  111.  A.  132  [aft  144111.  197,  38 
NB  416J. 

18.  See  also  Railroads  [33  Cyc 
658  et  seal;  and  supra  {{  754,  767. 

Duty  ox  oonnsotlat*  oarrler  to  re- 
oelve  sad  transport  goods  see  supra 
J  889. 

30.  Atchison,  etc.,  R  Co.  v.  Den- 
ver, etc.,  R.  Co..  110  U.  S.  667,  4  SCt 
185,  28  L.  ed.  291;  Louisville,  etc.,  R. 
Co.  v.  Central  Stock  Yards  Co.,  133 
Ky.  148,  97  SW  778,  30  Kyi,  18;  Shel- 
byvllle  R.  Co.  v.  Louisville,  etc.,  R. 
Co..  82  Ky.  641.  6  KyL  611;  Redding 
v.  Gallagher,  72  N.  H.  377,  67  A  225, 
84  LRA  811. 

SI.  Shelbyville  R.  Co.  v.  Louis- 
ville, etc..  R.  Co.,  82  Ky.  641,  6  KyL 
611.  , 

2S.  State  Public  Service  Commn. 
v.  Baltimore,  etc.,  R.  Co.,  122  Md.  393, 
90  A  119;  State  Public  Service 
Commn.  v.  Northern  Cent  R.  Co.,  122 
Md.  355.  90  A  105. 

03.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132, 
29  SCt  246,  63  L.  ed.  441;  State  Pub- 
lic Service  Commn.  v.  Baltimore,  etc., 
R.  Co.,  122  Ind.  312,  90  A  119;  State 
Public  Service  Commn.  v.  Northern 
Cent.  R.  Co..  122  Md.  356,  90  A  105; 
Laird  v.  Baltimore,  etc.  R.  Co.,  121 
Md.   193,  88  A  363;  Gregg  v.  Laird. 


121  Md.  1.  87  A  1111. 

34.  State  Public  Service  Commn. 
v.  Baltimore,  etc.,  R.  Co.,  122  Ml 
393,  90  A  119;  State  Public  8ervice 
Commn.  v.  Northern  Cent.  R.  Co.,  122 
Md.  355,  90  A  106  (discussing  Public 
Service  Law  I  18). 

85.     See  also  supra  9  14. 

88.  Ala. — Louisville,  etc..  R.  Co.  v. 
Boland,  96  Ala  626  11  S  667  (under 
constitutional  provision  and  statute 
carrying  It  Into  effect  which  imposes 
the  duty  In  totldem  verbis). 

Mich. — Michigan  Cent  R  Co.  v. 
Smithson,  45  Mich.  212,  7  NW  791 
(under  statute  Imposing  duty  in  totl- 
dem verbis). 

Mo. — Thomas  v.  Missouri  Pac.  R 
Cb.,  108  Mo.  187,  18  SW  980  (under 
constitutional  provision  imposing 
duty  In  totldem  verbis). 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Cur- 
tis, 61  Nebr.  442,  463,  71  NW  42,  66 
AmSR  456  (under  a  constitutional 
provision  "railways  heretofore  con- 
structed or  that  may  hereafter  be 
constructed  in  _thia  state,  are  hereby 
declared  public  highways,  and  free 
to  all  persons  .for  the  transportation 
of  their  persons  and  property  there- 
on, under  such  regulations  as  may 
be  prescribed  by  law"). 

N.  Y. — Hudson  Valley  R.  Co.  v. 
Boston,  etc.,  R  Co.,  45  Misc.  520,  92 
NYS  928  [aff  106  App.  Dlv.  37*,  94 
NYS  546]  (under  a  statute  requiring 
intersecting  railroads  to  receive  from 
each  other  and  forward  merchandise 
and  other  property,  and  requiring 
such  lines  to  afford  each  other  equal 
terms  for  accommodation  In  the 
transportation  of  cars,  passengers, 
baggage,  and  freight). 

37.  Chicago,  etc..  R.  Co.  v.  Curtis, 
51    Nebr.    442,   71    NW   42,   66   AmSR 
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by  statute,  the  board  of  railroad  commissioners  has 
general  supervision  of  the  operation  of  railroads 
-within  the  state,  and  may  make  an  order  requiring 
a  railroad  company  to  accept  for  transportation  the 
cars  of  a  private  owner  or  of  a  company  not  a 
connecting  carrier;  and  such  railroad  company  can- 
not refuse  to  *  transport  the  shipment  contained 
therein  unless  transferred  to  its  own  cars,  notwith- 
standing the  fact  that  the,  statute  makes  reference  to 
the  transportation  of  cars  of  a  connecting  road.28 
And,  although  there  is  authority  to  the  contrary,28 
it  has  been  held  or  said  that,  aside  from  any  con- 
stitutional or  statutory  provision  or  special  contract 
regulating  the  terms  of  receiving  and  drawing  cars 
of  another  carrier,  a  railroad  company  is  bound  to 
receive  and  carry  the  cars  of  a  connecting  railroad 
company  when  tendered  under  proper  conditions.80 
The  fact  that  the  carrier  has  an  ample  number  of 
cars  of  its  own  in  which  to  ship  the  freight,  and 
that  it  would  have  to  pay  charges  on  the  cars  ten- 
dered while  on  its  own  line,  will  not  justify  a  refusal 
to  accept  the  cars.81  However,  a  connecting  car- 
rier may  of  course  refuse  to  receive  and  transport 
cars  which  are  not  in  a  suitable  condition  for  fur- 
ther movement;82  and  in  any  event  it  is  not  incum- 
bent on  companies,  in  their  duty  as  common  car- 
riers, to  move  such  cars  except  in  their  own 
routine,88  as  they  are  not  obliged  to  accept  and 
run  them  at  all  times  and  seasons,  and  not  in  the 
ordinary  course  of  business.84  Nor  does  the  duty  of 
a  carrier  to  accept  goods  at  its  station  require  it  to 
accept  cars  offered  by  competing  roads  at  arbitrary 
points  near  its  terminals  for  the  purpose  of  using 
its  terminal  station,  and  a  law  requiring  it  so  to  do 


is  unconstitutional,  as  taking  property  without  doe 
process  of  law.85  On  refusal  of  the  carrier  to  re- 
ceive and  transport  cars  of  a  carrier  intersecting  it, 
the  latter  is  not  remitted  to  the  railroad  commis- 
sioners for  redress,  but  the  courts  can  determine  the 
right  of  interchange,  and,  on  failure  of  the  roads 
to  agree  on  the  terms,  these  may  be  fixed  by  the 
commissioners.88  When  a  domestic  railroad  receives 
a  cattle  car  from  a  foreign  railroad  in  another 
state  under  custom,  rules,  and  contract,  by  which 
the  domestic  road  carries  the  car  loaded  to  its  des- 
tination in  the  state  and  unloads  it,  and  must  return 
the  car  promptly  to  the  foreign  road,  but  may  load 
it  on  its  return  trip,  paying  a  per  diem  for  the  use 
of  the  car,  the  right  of  the  domestic  road  to  the 
use  of  the  car  is  superior  to  the  right  of  an  attach- 
ing creditor  of  the  foreign  -road;  and  such  right  of 
the  domestic  road  is  not  waived  by  its  local  agent 
requesting  the  sheriff  to  remove  the  ear  from  the 
tracks  of  the  domestic  road  when  he  levies  the 
attachment,  and  by  setting  the  car  on  stub  tracks 
so  as  to  be  under  the  control  and  dominion  of  the 
sheriff  under  the  orders  of  the  court.87 

[$  940]  S.  Delivery  of  Its  Own  Oars  by  Carrier 
to  Connecting  Carrier.  In  the  absence  of  special 
contract,  a  common  carrier  is  not  required  to  per- 
mit its  cars  to  go  over  a  connecting  line  to  continue 
the  transportation  by  another  carrier  connecting 
with  it,88  since  the  carrier's  obligation  to  provide 
equipments  has  always  been  held  limited  to  service 
over  its  own  road.88  Nor  is  it  required  to  deliver 
its  own  cars  for  transportation  over  the  line  of  a 
connecting  carrier  by  a  statute  which  provides  that 
every  railroad  company  which  shall  refuse  to  re- 


88.  State  v.  Chicago,  etc.,  R.  Co., 
162  Iowa  317,  130  NW802. 

[a]  Oonstttntionallty  of  order  of 
railroad  commission  — A  n  order  of  a 
state  railroad  commission  which  re- 
quires a  carrier  to  receive  on  Its 
tracks  and  terminals  at  a  point  in 
the  state  cars  transported  over  other 
railroads  does  not  deprive  the  carrier 
of  Its  property  without  due  process 
of  law,  nor  deny  to  It  the  equal  pro- 
tection of  the  law.  Vandalia  R.  Co. 
v.  Public  Service  Commn.,  ,  182  Ind. 
297,  106  NE  371. 

39.  Oregon  Short  Line,  etc.,  R.  Co. 
Co.  v.  Northern  Pac.  R.  Co.,  61  Fed. 
168.  9  CCA  409  [aft*  51  Fed.  466] 
(holding  that  a  statute  requiring:  a 
railroad  company  to  permit  other 
companies  to  form  running  connec- 
tions with  It  on  fair  and  equitable 
terms  Includes  only  arrangements  as 
to  the  time  of  arrival  and  departure 
of  trains,  and  does  not  require  car- 
riage of  freight  In  cars  in  which  it 
was  tendered  by  the  connecting  car- 
rier, and  it  was  also  held  that  no 
such  requirement  could  be  deduced 
from  I  3  of  the  Interstate  Commerce 
Act  (24  U.  S.  St.  at  L.  380),  mak- 
ing it  unlawful  for  any  com- 
mon carrier  to  give  "any  undue 
or  unreasonable  preference"  to  any 
person,  company,  etc.,  or  locality,  or 
particular  description  of  traffic,  and 
providing  that  such  carriers  shall 
afford  all  reasonable,  proper,  and 
equal  facilities  for  the  Interchange  of 
traffic  between  their  respective  lines, 
and  for  receiving,  forwarding,  and 
delivering  of  passengers  and  prop- 
erty to  and  from  their  several  lines, 
and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates 
and  charges  between  such  connecting 
lines;  but  this  Shall  not  be  construed 
as  requiring  any  such  common  carrier 
to  give  the  use  of  its  tracks  or  ter- 
minal facilities  to  another  carrier 
engaged  in  like  business"). 

30.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Boland,  96  Ala.  626,  11  S  667. 

III. — Toledo,  etc.,  R.  Co.  v.  Black. 
88  111.  112;  Indianapolis,  etc.,  R.  Co. 


v.  Flonlgan,  77  111.  866. 

Iowa. — McMillan  v.  Chicago,  etc., 
R.  Co.,  147  Iowa  696,  124  NW  1069. 

Mass. — Mackln  v.  Boston,  etc.,  R. 
Co.,  135  Mass.  201,  46  AmR  456;  Ver- 
mont, etc,  R.  Co.  v.  Fltchburg  R.  Co., 
14  Allen  462,  92  AnD  786. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Smlthson,  46  Mich.  212,  7  NW  791. 

And  see  supra  S  14. 

"It  may  be  said  It  is  a  matter  of 
common  knowledge  that  the  demands 
and  exigencies  of  commerce  require 
In  the  transportation  of  freight  that 
the  cars  of  one  company  shall  be 
hauled  from  the  road  of  another,  and 
that.  In  order  to  meet  this  demand, 
the  gauge  of  the  tracks  of  the  great 
trunk  lines  has  been  made  uniform." 
Louisville,  etc.,  R.  Co.  v.  Boland,  96 
Ala.  626,  629.  11  S  667. 

"The  primary  fact  that  must  rule 
this  controversy  Is  that  the  Michigan 
Central   Railroad   Company   is   com- 

fielled  to  receive  and  transport  over 
ts  road  all  the  varieties  of  freight 
cars  which  are  offered  to  It  for  the 
purpose  and  which  are  upon  wheels 
adapted  to  Its  gauge.  It  Is  com- 
pelled to  do  so — First,  because  the 
necessities  of  commerce  demand  It. 
It  cannot  and  would  not  be  tolerated 
that  oars  loaded  at  New  York  for 
San  Francisco,  or  at  Boston  for  Chi- 
cago, should  have  their  freight  trans- 
ferred from  one  car  to  another  when- 
ever they  passed  upon  another  road. 
Time  would  be  tost,  expense  in- 
creased, injuries  to  freight  made 
more  numerous,  and  no  correspond- 
ing advantage  accrue  to  any  one.  It 
is  compelled  to  do  so,  second,  by  Its 
own  Interest.  To  attempt  to  stop 
every  car  offered  to  it  at  its  termini, 
that  the  freight  might  be  transferred 
to  its  own  vehicles,  would  be  to  drive 
away  from  its  line  a  large  portion 
of  Its  traffic,  and  compel  It  to  rely 
upon  a  local  business  for  which  it 
must  Increase  Its  charges  to  make 
up  if  possible  for  what  It  would  lose. 
But  third,  the  statute  Itself  requires 
It."  Michigan  Cent  R.  Co.  v.  Smith- 
son.  45  Mich.  212,  221,  7  NW  791. 


[a]  Thus  It  has  been  held  that  s. 
connecting  carrier  must  accept  and 
transport  oars  delivered  to  It  for 
transportation  without  waiting  for 
the  making  of  a  new  contract,  espe- 
cially where  It  did  not  advise  the 
agent  of  the  shipper  that  it  would 
not  transport  the  oar  until  a  new 
contract  was  made.  McMillan  v. 
Chicago,  etc..  R  Co.,  147  Iowa  596. 
124  NW  1069. 

31.  Texas,  etc.,  R,  Co.  v.  Texas 
Short  Line  R.  Co.,  16  Tex.  Civ.  A 
387,  80  SW  567. 

38.  Nashville,  etc.,  R  Co.  v.  John- 
son, (Ind.  A)  106  NE  414;  Louisville, 
etc.,  R.  Co.  v.  Williams,  96  Ky.  199, 
24  SW  1,  15  KyL  648,  44  AmSR  214; 
Port  Arthur  Rice  Milling  Co.  v.  Gulf, 
etc,  R.  Co..  61  Tex.  Civ.  A.  76,  128 
SW  923 

38.  Coup  t.  Wabash,  etc,  R.  Co.. 
56  Mich.  Ill,  22  NW  216.  56  AmSR 
374. 

84.  Coup  v.  Wabash  R.  Co..  56 
Mich.  Ill,  22  NW  21-6,  56  AmSR  374 

35.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132. 
146,  29  SCt  246,  53  L.  ed.  441  [rev  97 
SW  778,  30  KyL  18]  (where  it  m 
said:  "To  require  such  an  accept- 
ance from  a  railroad  is  to  take  its 
property  in  a  very  effective  sense. 
and  cannot  be  justified,  unless  the 
railroad  holds  that  property  subject 
to  greater  liabilities  than  those  inci- 
dent to  its  calling  alone"). 

38.  Hudson  Valley  R.  Co.  v.  Bos- 
ton, etc..  R.  Co..  45  Misc.  620,  92  NTS 
928  [aff  106  App.  Div.  875,  94  NTS 
645], 

37.  Dye  v.  Denver,  etc.,  R  Co.,  96 
Kan.  676,  153  P  602. 

38.  Pittsburgh,  etc.,  R.  Co.  v. 
Morton,  61  Ind.  539,  28  AmR  683: 
Galveston,  etc.,  R.  Co.  v.  Jones,  104 
Tex.  92,  134  SW  828;  Eastern  R.  Co. 
v.  Montgomery,  (Tex.  Civ.  A.)  139 
SW  886;  Gulf,  etc.,  R.  Co.  v.  State,  56 
Tex.  Civ.  A.  353,  120  SW  1028;  Hous- 
ton, etc.,  R.  Co.  v.  Buchanan,  42  Tex. 
Civ.  A.  620.  94  SW  199. 

39.  Gulf.  etc..  R.  Co.  v.  State,  ht 
Tex.  Cflv.  A.  353,  120  SW  1028. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjTLJC'VTVL 


§§  940-943] 


CARRIERS' 


[IOC.  J.]     565 


ceive  and  transport  the  ears  of  any  connecting  rail- 
road, or  to  transport  and  deliver  the  cars  destined 
to  any  point  on  the  line  of  any  connecting  carrier, 
shall  be  guilty  of  discrimination.40  A  state  consti- 
tutional provision,  that  a  carrier  must  deliver  its 
cars  to  connecting  carriers  without  providing  for 
adequate  protection  for  their  return  or  compensa- 
tion for  their  use,  amounts  to  a  taking  of  property 
without  due  process  of  law  within  the  meaning  of 
the  fourteenth  amendment  of  the  federal  consti- 
tution;41 and  the  want  of  adequate  provisions  for 
the  carrier's  protection  and  compensation  in  the 
state  constitution  itself  cannot  be  cured  by  -insert- 
ing them  in  judgments  under  the  constitutional  pro- 
vision.'*2 

[J  941]  K.  Proceedings  to  Compel  Carriers  to 
Make  Connections.  In  Vermont  under  a  statute 
providing  that,  where  the  officials  of  two  railroads 
which  cross  or  connect  cannot  agree  as  to  terms 
relating  to  the  transfer  and  carriage  of  goods,  de- 
livery of  cars,  etc.,  either  road,  may  petition  for 
appointment  of  commissioners  to  make  an  award,  a 
petition  will  not  be  dismissed  because  no  recog- 
nizance for  costs  is  given  by  the  petitioner,  no  such 
recognizance  being  required  by  the  statute.4* 

In  Virginia  under  a  statute  which  provides  that 


railroad  commissioners  may  commence  proceedings 
against  any  carrier  which  has  failed  to  make  connec- 
tions with  other  railroads  after  the  commissioners 
have  requested  such  roads  to  make  such  connections, 
where  one  of  two  railroads  refuses  to  comply  with 
the  commissioner's  request  to  make  connections, 
the  other  railroad,  although  it  has  complied  with 
the  request,  is  a  proper  party  to  proceedings  to 
compel  the  roads  to  make  connections,  since  all  the 
parties  should  be  before  the  court  in  order  that  all 
matters  in  dispute  may  be  determined  and  a  judg- 
ment binding  on  both  corporations  be  rendered;44  it 
has  been  held,  however,  that  a  judgment  in  proceed- 
ings under  a  statute  of  this  state  authorizing  the 
circuit  court  to  order  connecting  railroad  lines  to 
make  connections,  which  fixes  a  schedule  for  certain 
connecting  trains,  to  be  in,  effect  if  the  companies 
fail  to  agree  on  the  schedule  making  a  desired  con- 
nection, is  erroneous,  unless  it  provides  that  the  con- 
necting roads  may  afterward  agree  on  a  schedule 
not  in  conflict  with  the  law.45 

In  Texas  it  has1  been  held  that,  where  a  railroad 
company  wrongfully  refused  to  exchange  business 
with  a  foreign  company,  it  may  be  required  to  dis- 
charge its  duties  by  mandamus  or  injunction.4" 


XXVL    PENALTIES4 


[§  942]  A.  In  General  In  most  jurisdictions 
statntes  have  been  enacted  which  impose  penalties 
on  common  carriers  for  various  acts  and  omissions 
in  violation  of  their  duties  and  obligations  as  com- 
mon carriers.  A  state  has  nndoubted  power  to 
impose  penalties  on  common  carriers  for  failure  to 
discharge  their  public  duties,48  and  the  penalties 
may  be  made  sufficiently  heavy  to  compel  obedience 
to  administrative  orders  of  a  state  railroad  com- 
mission.49 But  the  penalties  must  not  be  so  enor- 
mous that  the  carrier  is  prevented,  from  resorting 
to  the  courts  to  determine  the  validity  of  the  stat- 
ute imposing  the  penalty,*0  and,  as  subsequently 
shown,  state  legislation  imposing  penalties  is  in- 


operative so  far  as  interstate  shipments  are  con- 
cerned, since  the  enactment  of  the  Carmack  amend- 
ment.'1 Statutes  have  also  been  enacted  which 
impose  penalties  on  shippers  for  a  dereliction  of 
duty  which  they  owe  the  carrier.  These  various 
statutes  and  their  operation  are  considered  in  detail 
in  subsequent  sections.52 

[$  943]  B.  Construction  of  Statutes.  In  common 
with  other  penal  statutes,58  statutes  of  the  char- 
acter under  consideration  must  be  given  a  strict 
construction,54  and  cannot  be  extended  to  cases  not 
within  the  legislative  intent  or  the  evil  intended  to 
be  remedied,     although  the  acts  are  in  themselves 


40.  Thompson  v.  Missouri,  etc,  R. 
Co..  103  Tex.  372,  126.  SW  257,  128 
SW  109.  See  also  Gulf,  etc.,  R.  Co. 
v.  State.  56  Tex.  Civ.  A.  853,  120  SW 
1028  (where  It  was  held  that  a  rail- 
road company  could  not  be  required, 
under  the  statute  In  question,  to  de- 
liver Its  own  cars  to  a  connecting: 
Hue,  unless  provision  should  be 
made  for  compensation  for  the  use  of 
the  cars  and  also  provision  for  their 
safe  return  to  the  owner). 

41.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132, 
29  SCt  246.  E3  L.  ed.  441  [rev  133  Ky. 
148.  97  SW  778.  30  KyL  18]. 

43.  Louisville,  etc.,  R.  Co.  v.  Cen- 
tral Stock  Yards  Co.,  212  U.  S.  132, 
144,  29  SCt  246,  53  L.  ed.  441  [rev  97 
SW  778jM  KyL  18]  (where  It  was 
said:  "The  law  Itself  must  save  the 
parties'  rights,  and  not  leave  them 
to  the  discretion  of  the  courts  as 
such"). 

43.  Rutland  R.  Co.  v.  Bellows 
Kills,  etc,  R.  Co.,  78  Vt.  20,  60  A 
436. 

44.  Southern  R.  Co.  v.  Com.,  98 
Va.  758,  87  SB  294.  • 

46.  Southern  R.  Co.  v.  Com.,  98 
Va.  758.  37  SB  394. 

4ft.  Texas  Mexican  R.  Co.  v.  State, 
(Tex.  Civ.  A.)  174  SW  298. 

4T.  Penalties  for  violations  of 
maritime  ■bxpplaff  regulations  see 
Shipping   [86  Cyc20]. 

48.  Louisville,  etc.,  R.  Co.  v.  Ten- 
nessee R.  Commit.,  19  Fed.  679;  Gar- 
rison v.  Southern  R.  Co.,  150  N.  C. 
575.  64  SB  578;  Wall-Huske  Co.  v. 
Southern  R.  Co..  147  N.  C.  407,  61  SB 
277;  Stone  v.  Atlantic  Coast  Line  R. 
Co.,  144  N.  C.  220,  56  SE  932. 


49.  Wadley    Southern    R.    Co.    v. 

Georgia,  286  U.  S.  651.  25  SCt  214,  59 
L  ed.  405  [aff  186  Ga.  440,  71  SB 
7401. 

50.  Garrison  v.  Southern  R  Co., 
150  N.  C;  675,  84  SB  578.  See  also 
Infra  >  961,  text  and  note  98,  i  994 
text  and  note  14. 

51.  See  Infra  1  944. 

8*.     See  Infra  I  946  et  seq. 

63.  See  Penalties  [18  Cyc  1881  et 
seq];  and  Statutes  [26  Cyc  1172]. 

64.  U.  S. — U.  S.  v.  Harris,  177  U. 
S.  306,  20  SCt  609,  44  L.  ed.  788. 

Iowa. — Clark  v.  American  Express 
Co..  130  Iowa.  254,  106  NW  642;  Jol- 
ley  v.  Chicag-o,  etc.,  R.  Co.,  119  Iowa 
491,  93  NW  656. 

Mass. — Com.  v.  Worcester,  etc.,  R. 
Co.,  124  Mass.  661. 

Mich. — Van  Camp  v.  Michigan 
Cent.  R.  Co.,  137  Mich.  467,  100  NW 
771;  Crosby  v.  Pere  Marquette.  R. 
Co.,  181  Mich.  288,  91  NW  124. 

Mo. — E.  R.  Darlington  Lumber  Co. 
v.  Missouri  Pac.  R.  Co.,  243  Mo.  224, 
147   SW  1062. 

N.  Y. — Gasper  v.  New  York  City  R. 
Co..  61  Misc.  43,  99  NYS  904. 

N.  C. — Alexander  v.  Atlantic  Coast 
Line  R  Co.,  144  N.  C.  98,  56  SE  697; 
Whitehead  v.  Wilmington,  etc.,  R. 
Co.,  87  N.  C.  2S6. 

S.  C. — Brown  v.  Atlantic  Coast 
Line  R.  Co.,  91  S.  C.  377.  74  SE  754; 
Mills  v.  Southern  R.,  82  S.  C.  242, 
64  SE  238;  Macon  v.  Southern  R.  Co., 
81  S.  C.  167,  82  SE  6;  Rippy  v. 
Southern  R.  Co.,  80  S.  C.  524,  61  SE 
976;  Johnson  v.  Seaboard  Air  Line 
R.  78  S.  C.  86,  52  SE  644. 

Tenn. — Parks  v.  Nashville,  etc.,  R. 
Co.,  13.  Lea  1,  49  AmR  666. 


Tex. — Texas,  etc.,  R.  Co.  v.  Hughes, 
99  Tex.  633,  91  SW  667;  Houston, 
etc.,  R.  Co.  v.  Campbell,  91  Tex.  661, 
46  SW  2,  43  LRA  225;  Schloss  v. 
Atchison,  etc.,  R.  Co.,  86  Tex.  601,  22 
SW  1014;  Gulf,  eta.  R  Co.  v.  Dwyer, 
84  Tex.  194,  19  SW  470:  Gulf,  etc., 
R  Co.:v.  Louis  Werner  Store  Co.,  62 
Tex.  Civ.  A.  284,  131  SW  668;  Texar- 
kana,  etc.,  R.  Co.  v.  Sabine  Tram  Co., 
(Civ.  A.)  129  SW  198;  Texas,  etc.,  R. 
Co.  v.  Taylor,  54  Tex.  Civ.  A.  419,  118 
SW  1097;  Texas,  etc.,  R.  Co.  v. 
Blocker,  48  Tex.  Civ.  A.  100,  106  SW 
718;  Houston,  etc.,  R.  Co.  v.  Bu- 
chanan, 42  Tex.  Civ.  A.  620,  94  flW 
199-  Houston,  etc,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  695,  85  SW  44;  Texas, 
etc..  R.  Co.  v.  Barrow,  83  Tex.  Civ. 
A.  611,  77  SW  643. 

"The  spirit  of  the  rule  Is  that  of 
tenderness  and  care  for  the  rights 
of  individuals,  and  it  must  always  be 
taken  that  penalties  are  Imposed  by 
the  legislative  authority  only  by 
clear  and  explicit  enactments."  Hlnes 
v.  Wilmington,  etc.,  R.  Co.,  95  N.  C. 
434,   438,   59  AmR  250. 

"It  lb  familiar  learning  that  penal 
statutes  must  be  strictly  construed, 
and.  the  plaintiff,  before  he  is  enti- 
tled to  recover  the  penalty,  must 
bring  his  case  strictly  within  the 
language  and  meaning  of  the  statute. 
They  must  be  construed  sensibly,  as 
all  other  Instruments,  but  not  liber- 
ally, so  as  to  stretch  their  meaning 
beyond  what  the  words  will  war- 
rant." Hamlet  Grocery  Co.  v. 
Southern  R.  Co.,  170  N.  C.  241,  248, 
87  SE  57. 

56.  Stewart  v.  Metropolitan  St.  R. 
Co.,  20.  Misc..  606,.  4«  NYS  414;  Hlnes 
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wrongful.56  If  there  is  reasonable  doubt  arising  as 
to  whether  the  acts  charged  to  have  been  done  are 
within  its  meaning,  the  party  of  whom  the  penalty 
is  demanded  is  entitled  to  the  benefit  of  that  doubt. 
This  rule,  however,  is  never  to  be  applied  so  strictly 
as  to  defeat  the  clear  intention  of  the  legislature, 
and,  if  the  intention  to  impose  the  penalty  clearly 
appears,  that  is  sufficient,  and  must  prevail.18 

[v  944]  0.  Effect  of  Oarmack  Amendment  on 
State  Legislation  Relating  to  Penalties.5*  As  here- 
tofore shown,  the  Carmack  amendment  covers  the 
entire  field  of  interstate  shipments  and  supersedes 
all  state  legislation  on  the  subject.*0  It  follows 
that  state  legislation  imposing  penalties  on  common 
carriers  for  acts  of  omission  or  commission  con- 
stituting a  breach  of  their  duty  as  common  carriers 
is  void  and  inoperative  so  far  as  interstate  ship- 
ments are  concerned.61  Inhibitive  legislation  of 
congress  is  not  essential  to  exclude  that  of  the  state 
on  incidental  matters  relating  to  interstate  com- 
merce with  respect  to  which  both  had  a  concurrent 
power,  it  being  sufficient  so  to  do  if  the  congres- 
sional legislation  occupies  the  field  of  legislation.93 

[,  945]  D.  Acts  for  Which  Penalties  Imposed — 
1.  Unjust  Discrimination — a.  Against  Shippers — 
(1)  In  General.  In  a  number  of  states,  and  also 
by  the  United  States,  statutes  have  been  enacted 
which  impose  penalties  on  carriers  for  unjust  dis- 
crimination against  shippers.68  State  statutes  of 
this  character  embrace  all  carriers  doing  business 
in  the  state,  whether  incorporated  under  the  laws 
of  the  state  or  not,**  but  they  have  been  held  not 
to  apply  to  receivers  operating  a  railroad.66    Where 


a  statute  relating  to  express  companies  was  in- 
tended, as  to  express  companies,  to  cover  the  entire 
field  covered  by  an  act  of  the  same  legislature  re- 
lating to  railroads,  and  does  not  authorize  the 
recovery  of  a  penalty  by  private  individuals,  the 
penalty  provision  of  the  railroad  act  does  not  refer 
to  express  companies,  notwithstanding  a  provision 
that  all  laws  prescribed  for  railroads,  in  so  far  as 
applicable,  shall  apply  to  express  companies;  and 
hence  an  individual  cannot  recover  from  an  express 
company  for  extortion  and  discrimination  in  rates 
the  penalty  prescribed  by  the  railroad  act.**  Such 
statutes  have  been  held  to  apply  both  to  shipments 
in  carload  lots  and  to  smaller  shipments;*7  but  they 
are  not  intended  to,  and  do  not,  apply  to  interstate 
shipments.*'  If  construed  to  apply  to  interstate 
shipments,  they  would  to  that  extent  be  void.**  Like 
all  penal  statutes,  they  are  subject  to  strict  con- 
struction.70 If  the  word  "willful"  is  used  in  the 
statute  as  descriptive  of  the  offense  against  which 
the  penalty  is  denounced,  the  discrimination  must 
be  unjust  and  willful  to  render  the  carrier  liable 
for  the  penalty.71  And  even  in  the  absence  of  such 
descriptive  word  there  is  no  liability  under  the  stat- 
utes, unless  there  is  some  undue  preference,  some 
unjust  or  unreasonable  discrimination;  so  long  as 
those  who  are  in  substantially  the  same  situation 
with  reference  to  the  carrier  and  the  commodity  to 
be  shipped  are  treated  with  the  same  consideration 
and  accorded  the  same'  privileges,  there  is  no  actual 
discrimination.72  Nor  can  there  be  any  actual  dis- 
crimination between  those  whose  situation  and  rela- 
tions to  the  carrier  with  reference  to  the  commodity 


v.  Wilmington,  etc.,  R.  Co.,  95  N.  C. 
434,  69  AmR  250;  Missouri,  etc.,  R. 
Co.  v.  Thompson,  65  Tex.  Civ.  A.  12, 
118  SW  618  [rev  on  other  grounds 
126  SW  267]. 

56.  San  Antonio,  ete.,  R.  Co.  v. 
Stribllng,  99  Tex.  319,  89  SW  963. 

87.  Goodspeed  v.  Ithaca  St.  R.  Co., 
184  N.  T.  351,  77  NE  392  (a  passen- 
ger case);  Chase  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  523;  Wysockl  v.  Brie 
R.  Co.,  155  App.  Hv.  798,  140  NTS 
950;  Hinee  v.  Wilmington,  etc.,  R. 
Co.,  95  N.  C.  434.  69  AmR  260. 

08.  St.  Louis,  etc.,  R.  Co.  v.  Free- 
man, (Ark.)  128  SW  1024;  St.  Louis, 
etc,  R.  Co.  v.  Waldrop,  (Ark.)  123 
SW  778;  Hlnes  v.  Wilmington,  «tc.t 
R.  Co.,  96  N.  C.  434.  69  AmR  260. 

"While  penal  statutes  are  to  be 
construed  strictly  as  against  the 
party  against  whom  they  are  en- 
forced, they  are  not  to  be  so  con- 
strued as  to  make  them  of  no  force 
and  effect."  Garrison  v.  Southern  R 
Co.,  160  N.  C.  676,  587.  64  SE  578. 

"A  strict  construction  does  not 
mean  an  unreasonable  one;  nor  does 
It  warrant  the  Court  In  denying  to 
litigants  by  construction  a  remedy 
which  the  legislature  evidently  In- 
tended they  should  have  for  the  en- 
forcement and  protection  of  their 
rights  against  the  Indifference  or 
negligence  of  carriers."  Brown  v. 
Atlantic  Coast  Line  R.  Co.,  91  S.  C. 
377,  379,  74  SE  754. 

69.  Application  to  special  statu- 
tory provisions  see  infra  l{  963,  971, 
980.    982.    991,    1006. 

60.  See  supra  {  42. 

61.  Charleston,  etc.,  R.  Co.  v. 
Varnvllle  Furniture  Co.,  287  U.  S. 
597,  35  SCt  715.  69  L.  ed.  1137  [rev 
98  S.  C.  63,  79  SE  700,  and  diet  At- 
lantic Coast  Line  R.  Co.  v.  Mazunsky, 
216  U.  S.  122,  30  SCt  378.  64  L.  ed. 
411]  (a  case  decided  before  the  Car- 
mack  amendment);  CMcaKo,  etc.,  R. 
Co.  v.  Hardwick  Farmers'  El.  Co..  226 
U.  S.  426.  33  SCt  174.  67  L.  ed.  284, 
46  LRANS  203  [rev  110  Minn.  25.  124 
NW  819,  19  AnnCas  1088];  Southern 
R.  Co.  v.  Reid.  222  U.  S.  424.  32  SCt 


140,  56  L.  ed.  257;  BleJock  Hardware 
Co.  v.  Seaboard  Air  Line  R.  Co.,  170 
N.  C.  395.  86  SE  1025:  Trakas  v. 
Southern  R.  Co..  102  8.  C.  211,  86  SE 
492;  J.  S.  Ptnkussohn  Cigar  Co.  v. 
Clyde  SS.  Co.,  101  S.  C.  429,  86  SE 
1060;  Meelze  v.  Southern  Express 
Co.,  91  S.  C.  379,  74  SE  823. 

83.  Southern  R.  Co.  v.  Reid,  232 
U.  S.  424,  32   SCt  140,  66  L.  ed.   257. 

63.  See  statutory  provisions. 

[a]  Constitutionality.— Tenn.  Aot 
March  30,  1883,  establishing  a  rail- 
road commission  to  prevent  the  tak- 
ing of  unjust  and  unreasonable  com- 
pensation, and  the  making  of  unjust 
and  unreasonable  discrimination,  Is 
unconstitutional,  because  its  provi- 
sions were  too  Indefinite  and  uncer- 
tain to  sustain  a  suit  for  the  penal- 
ties Imposed,  and  did  not  sufficiently 
describe  the  offense  therein  de- 
scribed, but  left  to  the  Jury  to  deter- 
mine from  the  proof  whether  the  dif- 
ference in  rates  amounted  to  dis- 
crimination, or  whether  the  charges 
were  unjust  and  unreasonable,  mak- 
ing the  guilt  or  innocence  of  the  ac- 
cused depend  on  the  finding  of  a 
Jury.  Louisville,  etc.,  R.  Co.  v.  Ten- 
nessee R.  Commn.,  19  Fed.  679. 

[b]  Waive*  of  unjust  olsorlmiaa- 
tton. — WJiere  a  shipper  at  a  station 
having  no  freight  agent  leaves  car- 
loads of  lumber  to  be  shipped,  with 
directions  that  they  be  routed  over 
a  specified  connecting  line,  and  the 
conductor  taking  up  the  oars,  at  the 
Instance  of  the  company,  disregards 
the  instructions,  and  leaves  bills  of 
lading  routed  over  a  different  con- 
necting line,  there  is  no  waiver  of 
right  to  insist  that  the  change  In 
routing  was  an  unjust  discrimina- 
tion, under  Rev.  St.  (1895)  arts  4674, 
4576,  by  accepting  the  bill  of  lading 
as  so  left.  Thompson  v.  Missouri, 
etc.,  R.  Co..  103  Tex.  372,  126  SW  267, 
128  SW  109  [rev  65  Tex.  Civ.  A.  12, 
118  SW  618]. 

64.  Hlnes  v.  Wilmington,  etc..  R. 
Co..  95  N.  C.  434,  59  AmR  250:  Gulf, 
etc..  R.  Co.  v.  Barry,  (Tex.  Civ.  A.) 
46  SW  814. 


65.  Bonner  v.  Franklin  Co-op. 
Assoc,  4  Tex.  Civ.  A.  168.  23  SW  317. 

66.  Helm  v.  Wells,  (Tex.  Civ.  A) 
177  SW  134. 

67.  Quanah,  etc,  R  Co.  v.  R  D. 
Jones  Lumber  Co.,  (Tex.  Civ.  A)  178- 
SW    858. 

68.  McLean  v.  Charlotte,  etc.,'  R 
Co.,  96  N.  C.  1,  4  SE  769. 

68.  McLean  v.  Charlotte,  etc,  R 
Co.,  96  N.  C.  1,  4  SE  769.  See  also 
supra  I   144. 

70.  Blair  v.  Sioux  City,  etc.,  R 
Co..  109  Iowa.  369,  30  NW  673;  Com. 
v.  Worcester,  etc.,  R  Co.,  124  Mass. 
561;  St.  Louis  Southwestern  R  Co.  v. 
Hill,  97  Tex.  606,  80  SW  368.  And 
see  supra  i  943. 

[a]  Bote  applied-— (1)  Interest  is 
not  recoverable  on  the  treble  dam- 
ages imposed  by  the  statute  as  a 
penalty  for  unjust  discrimination  In 
charges  by  a  railroad  company. 
Blair  v.  Sioux  City,  etc.,  R  Co.,  10S 
Iowa  869,  80  NW  678.  (2)  Mass 
St.  (1874)  o  372  |  140,  prohibiting 
any  railroad  corporation  from  charg- 
ing or  receiving  more  for  transport- 
ing freight  "to  any  .station  on  its 
road"  than  for  transporting  "the  like 
class  and  quantity  of  freight  from 
the  same  original  point  of  departure 
to  a  station  at  a  greater  distance  on 
its  road  in  the  same  direction"  ap- 
plies to  transportation  over  Its  own 
road,  and  not  over  other  railroads, 
for  which  it  charges  and  receives 
nothing  except  as  collecting  agent  of 
other  corporations.  Com.  v.  Worces- 
ter, etc.,  R  Co.,  124  Mass.  661. 

Tl.  Woodhouse  v.  Rio  G-rande  R- 
Co.,  67  Tex.  416,  3  SW  323;  Texas, 
etc..  R.  Co.  v.  Langsdale,  (Tex.  Civ. 
A.)  30  SW  681. 

[a]  A  "wnixul"  aot  of  dlsorunlB*- 
tion  in  freight  charges  is  an  art 
done  "knowingly  or  intentionally, 
and  without  reasonable  ground  for 
believing  it  to  be  lawful?'  Galves- 
ton, etc,  R  Co.  v.  Bowman,  (Tei. 
Civ.  A.)  25  SW  140.  141. 

79.  Choctaw,  etc.  R  Co.  v.  State, 
78  Ark.  873,  84  SW  502.  92  SW  16. 


For  latex  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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to  be  shipped  are  so  different  as  to  justify  or  demand 
a  difference  in  treatment."  Where  a  carrier  raises 
the  rate  for  transporting  a  certain  commodity  and 
agrees  to  carry  for  one  shipper  at  the  old  rate  under 
contracts  already  made  by  it,  but  refuses  so  to  do 
for  another  shipper,  it  is  guilty  of  unjust  discrimi- 
nation and  becomes  liable  for  the  penalty  imposed 
by  the  statute.74  Under  a  statute  providing  that 
every  railroad  company  failing  to  receive,  trans- 
port, and  deliver  freight,  -without  delay  or  discrimi- 
nation, destined  to  any  point  on  the  line  of  a 
connecting  carrier;  shall  be  guilty  of  unjust  dis- 
crimination, a  railroad  company  becomes  liable  for 
the  penalty  imposed  where  it  fails  to  comply  with 
a  contract  of  shipment  binding  it  to  transport 
goods  to  a  designated  station,  and  which  states  the 
ultimate  destination  as  a  station  on  a  connecting 
carrier's  line,"  but  carries  the  shipment  beyond  the 
designated  station  and  there  delivers  it  to  another 
connecting  carrier."  A  carrier  renders  itself  liable 
for  the  penalty  provided  by  this  statute  where  the 
wrongful  act  committed  by  it  consists  not  in  failing 
or  refusing  to  deliver  the  freight  to  its  connecting 
carrier  but  in  exacting  from  the  latter  as  a  condi- 
tion on  which  it  should  receive  freight  that  the 
same  should  be  transported  over  .a  different  route 
from  that  selected  by  the  shipper.76  The  words, 
"transported  in  the  same  direction,"  etc.,  used  in 
a  statute  imposing  on  railroad  companies  a  penalty 
for  discrimination  in  freight  rates,  mean  the  direc- 
tion in  which  the  freights  are  carried  from  the  place 
where  the  shipment  is  made,  and  embrace  all 
branches  of  the  road  in  that  direction,  if  used  in 
connection  with,  and  as  a  part  of,  the  same  road.77 
If  a  discriminating  charge  is  made  against  the  ship- 
per, the  liability  for  the  penalty  attaches,  although 
the  charge  was  not  actually  paid.7*  There  may  be 
unjust  discrimination  between  shippers  without 
charging  more  than  the  rate  approved  by  the  rail- 
road commission.7"  The  fact  that  the  privileges 
allowed  to  the  favored  party  may  be  withdrawn  at 
any   time  constitutes  no  defense  to  an  action  to 


recover  the  penalty.10  The  carrier  cannot  set  up 
in  justification  of  the  lower  rates  a  contract  with 
the  party  in  whose  favor  they  were  made,  whereby, 
in  consideration  of  the  lower  rates,  such  party  re- 
leased the  carrier  from  an  unexplainable,  indefinite, 
and  unadjusted  claim  for  damages  arising  from  a 
tort.81  A  statute  which  prohibits  the  charging  of 
more  for  a  short  than  for  a  long  distance  ap- 
plies, although  by  the  original  contract  of  carriage 
the  merchandise  was  to  be  carried  to  a  station  be- 
yond that  at  which  it  was  left.8*  Where  the  statute 
is  directed  <  against  discrimination  between  locali- 
ties by  unequal  charges  for  the  same  transporta- 
tion in  the  same  direction  over  equal  parts  of  its 
road,  the  state  in  an  action  to  recover  a  penalty  need 
not  prove  a  personal  discrimination  and  a  personal 
injury  as  between  individuals  or  classes,  it  being 
sufficient  merely  to  prove  a  discrimination  as  be- 
tween localities,  omitting  specific  evidence  of  its 
effect  on  different  individuals.83 

[,  946]  (2)  Actions.  The  action  for  penalties 
under  consideration  is  held  to  be  ex  delicto.84 

Jurisdiction.  An  action  based  on  a  state  statute 
to  recover  a  penalty  for  unjust  discrimination  can- 
not be  brought  in  the  courts  of  another  state.88 

Oonditions  precedent.  There  being  nothing  in  the 
statute  requiring  notice  to  be  given  in  cases  of  un- 
just discrimination,  the  giving  of  such  notice  is  not 
a  condition  precedent  to  a  right  of  action  to  re- 
cover a  penalty  for  unjust  discrimination.*6 

Statute  of  limitations.  .  The  time  within  which  an 
action  to  recover  a  penalty  must  be  brought  is  gov- 
erned by  varying  provisions  in  the  different  juris-N 
dictions.87  Under  the  federal  statute,  the  action 
must  be  brought  within  five  years.88  Under  a  Kan- 
sas statute,  the  action  is  barred  in  one  year.88 

Petition  or  declaration.  To  authorize  a  recovery 
of  a  penalty  for  unjust  discrimination  it  is  neces- 
sary'"'and  sufficient  for  plaintiff  to  state  the  facts 
which  bring  his  case  clearly  within  the  statute.91 
The  declaration  should  show  a  discrimination  and 
that  such  discrimination  was  unjust.*8  It  is  not  neces- 


73.  Choctaw,  et&,  R.  Co.  v.  State, 
73  Ark.  373.  84  SW  802,  92  8W  26. 
See  also  supra  1  749. 

[a]  Bole  applied. — Where  all 
shippers  In  the  same  situation  at  a 
given  point  on  a  railroad  are  treated 
alike  In  the  matter  of  furnishing 
coal  cars,  the  mere  (act  that  ship- 
pers who  own  spur  tracks  are  fur- 
nished cars  in  preference  to  those 
who  do  not  own  tracks,  but  require 
the  use  of  the  railroad's  sidetracks 
which  are  needed  by  the  railroad  to 
conduct  Its  general*  business  and 
serve  the  public,  does  not  constitute 
a  violation  of  the  act  of  March  11, 
1899  (Acts  [1899]  p  82  C  53),  pro- 
viding- a  penalty  for  unlawful  dis- 
crimination. Choctaw,  etc.,  R.  Co.  v. 
State.  73  Ark.  373,  84  SW  602,  92  SW 
26  [foil  Harp  v.  Choctaw,  etc.,  R. 
Co..  125  Fed.  445.  61  CCA  405]. 

fb]  Competition. — A  failure  on 
the  part  of  a  railroad  company  to 
furnish  faclMttee  for  forwarding  all 
cotton  offered  at  a  terminal  point  on 
Its  line  where  there  was  no  compe- 
tition, when  it  ,  furnished  sufficient 
transportation  at  competing  points 
in  a  season  when  the  shipments  of 
cotton  were  unexpectedly  heavy,  did 
not  amount  to  an  unjust  discrimina- 
tion. Little  Rock,  etc..  R.  Co.  v. 
OppenheimeT,  64  Ark.  271,  43  SW  150, 
44   LRA  353. 

israny  as  to  eSTeet  of  eompetl- 
oasstloa   of   alsortmiaatUm 
see  supra  II  760,  785. 

74.  Louisville,  etc.,  R.  Co.  ▼. 
Crown  Coal  Co..  43  111.  A.  228. 

7B.  San  Antonio,  etc..  R.  Co.  v. 
Strlbling,  99  Tex.  319,  89  SW  963. 
And  see  Inman  v.  St.  Louis  South- 
western R.  Col.  14  Tex.  Civ.  A.  39,  87 


SW  37  (holding  that,  where  the  state 
commission  has  fixed  the  through 
rate  between  certain  points  over 
connecting  lines,  and  one  of  them 
wrongfully  refuses  to  accept  goods 
for  shipment  consigned  to  or  routed 
over  the  other  connecting  line  to  a 
point  of  destination,  it  incurs  the 
penalties  imposed  by  such  statute). 

76.  Thompson  v.  Missouri,  etc.,  ft. 
Co..  103  Tex.  372.  126  SW  267.  128 
SW  109  [rev  56  Tex.  Civ.  A.  12,  118 
SW    6181T 

[a]  '^Deliver"  construed. — The 
word  "deliver"  In  the  statute  should 
be    construed    to    mean    more    than 

Shysioal  delivery,  and  hence  the  fact 
tiat  freight  was  delivered  to  the  des- 
ignated connecting  carrier,  but  not 
controlled  and  routed  on  Its  own  line 
because  of  the  action  of  the  Initial 
carrier,  was  a  discrimination  by  the 
initial  carrier.  Thompson  v.  Mis- 
souri, etc.,  R.  Co..  103  Tex.  372,  126 
SW  257,  128  SW  109  [rev  55  Tex. 
Civ.   A.  12.  118  SW  618]. 

77.  Hlnes  v.  Wilmington,  etc.,  R. 
Co.,  95  N.  C.  434.  69  AmR  250  (where 
it  was  said:  If  the  corporation 
should  use  two  or  more  distinct  rail- 
roads, not  in  connection,  it  may  be 
that  it  could  have  a  different  and 
distinct  class  of  charges  for  each  of 
its  roads"). 

78.  Hlnes  v.  Wilmington,  etc..  R. 
Co.,  96  N.  C.  434,  446,  59  AmR  250. 

79.  Roberts  v.  St.  Louis,  etc.,  R. 
Co.,  (Ark.)  ISO  SW  631:  Houston, 
etc.,  ft.  Co.- v.  Lone  Star  Salt  Co.,  19 
Tex.  CUv.   A.   676,  48   SW  619. 

80.  Butchers',  etc.,  Stock-Yards 
Co.  v.  Louisville,  etc.,  R.  Co.,  67  Fed. 
35,  14  CCA  290. 

81.  Union  Pac.  R.  Co.  v.  Taggart, 


149  U.  S.  698,  13  SCt  977,  37  L  ed. 
905;  Union  Pac.  R.  Co.  v.  Goodrldge, 
149  U.  S.  680,  18  SCt  970,  37  L  ed. 
986. 

89.  Osgood  v.  Concord  R  Co.,  63 
N.  H.   265. 

83.  Illinois  Cent.  R  Co.  v.  Peo., 
121  111.  304.  311,  12  NE  670  (where, 
after  adverting  to  the  provisions  of 
the  statute,  it  was  said:  "Obviously, 
It  Is  as  certainly  violated  when  all 
are  compelled  to  pay  for  transporta- 
tion for  the  shorter  distance  a  rate 
equal  to  or  greater  than  that  charged 
for  the  same  transportation.  In  the 
same  direction,  for  the  longer  dis-  , 
tance.  as  where  one  or  a  few  indi- 
viduals are  compelled  to  do  so"). 

84.  Illinois  Cent.  Trust  Co.  v.  Chi- 
cago, etc.,  R.  Co..  156  Iowa  104,  136 
NW  721.  See  also  Penalties  [30  Cyc 
1344]. 

88.  Langdon  v.  New  York,  etc..  R. 
Co..  68  Hun  122,  11  NYS  514  [aft  9 
NYS  2451.  See  also  Penalties  [30 
Cyc  1347]. 

86.  Woodhouse  v.  Rio  Grande  R 
Co.,  67  Tex.  416,  3  SW  323.  See  also 
Penalties   [30  Cyc  1346]. 

87.  See  statutory  provisions.  See 
also  Limitation  of  Actions  [26  Cyc 
1054]. 

88.  Carter  v.  New  Orleans,  etc., 
R.  Co..  143  Fed.  99.  74  CCA  293  (ap- 
plying Rev.  St.   |    1047). 

89.  Beadle  v.  Kansas  Olty,  etc., 
R.  Co..  48  Kan.  379.  29  P  696. 

90.  Sabine,  etc..  R.  Co.  v.  Cruse. 
83  Tex.  460.  18  SW  755. 

91.  Reynolds  v.  Chicago,  etc..  R. 
Co.,  86  Mo.  90.  See  also  Penalties 
[30  Cyc  1352]. 

99.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77    IU.    448    (as    that    plaintiff    was 
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sary  to  allege  what  would  have  been  a  reasonable 
charge,  since  that  is -a  mere  matter  of  evidence;98 
and  where  a  recovery  is  sought  for  several  acts  of 
discrimination,  it  is  not  necessary  to  state  each  act 
of  discrimination  as  a  separate  cause  of  action.*4 
It  is  not  necessary  to  allege  that  ■  the  Vate  charged 
was  in  excess  of  that  fixed  by  the  commission,  as 
there  may  be  an  unjust  discrimination  without 
charging  more  than  the  rate  so  fixed.95 

Answer.  An  answer  in  an  action  to  recover  a 
statutory  penalty  for  unjust  discrimination  in  an- 
other shipper's  favor,  which  alleges  a  contract  for 
a  rebate  if  such  shipper  would  furnish  a  certain 
amount  of  goods  for  shipment,  but  which  does  not 
allege  that  such  amount  was  ever  furnished  or  that 
the  shipper  ever  became  entitled  to  a  rebate,  is  in- 
sufficient as  presenting  no  defense.8* 

Variance.  A  material  variance  between  the  plead- 
ings and  proof  is  fatal  to  a  recovery.97 

Evidence.  One  who  seeks  to  recover  a  penalty 
for  unjust  discrimination  has  the  burden  of  showing 
the  facts  which  are  charged  to  constitute  discrim- 
ination   by    a    preponderance    of    the    evidence.9" 


Where  a  prima  facie  ease  of  unjust  discrimination 
is  made  out,  the  burden  is  on  defendant  to  show 
that  the  discrimination  was  in  fact  not  unjust." 
Where  a  carrier  of  goods  discriminates  in  its  rates, 
it  will  be  presumed  that  the  person  injured  was  the 
shipper  who  actually  paid  the  freight.1 

[f.  947]  b.  Against  Other  Carriers.  A  statute 
prohibiting  unjust  discrimination  by  an  express 
company  against  any  other  company  or  persons  en- 
gaged in  the  same  business  and  imposing  a  penalty 
for  violation  has  been  upheld  as  against  various 
constitutional  objections.2  To  render  an  express 
company  liable  as  for  the  violation  of  this  statute, 
it  is  not  essential  that  the  company  discriminated 
against  should  be  incorporated.3  Lake  other  penal 
statutes,  this  statute  is  subject  to  strict  construc- 
tion, and  a  carrier  can  be  subjected  to  the  penalties 
only  under  the  express  provisions  of  the  statute  and 
not  by  implication  or  construction.4  Under  a  stat- 
ute imposing  a  penalty  on  any  railroad  company 
which  shall  refuse,  under  such  regulations  as  may 
be  prescribed  by  the  railroad  commission,  to  receive 
and  transport  without  discrimination  the  tonnage 


charged  a  greater  rate  of  freight 
than  was  charged  another  for  a  like 
quantity  and  quality  of  merchandise, 
or  that  In  respect  of  such  merchan- 
dise there  was  a  higher  charge  for  a 
lesser  than  a  greater  distance);  St. 
Louis,  etc.,  R.  Co.  v."  Hill,  11  111.  A. 
248;  Adams  Express  Co.  v.  State,  161 
Ind.  328,  67  NE  1033:  Paxon  v.  Illi- 
nois Cent.  R.  Co.,  56  Iowa  427,  9  NW 
834;  New  York,  etc.,  R.  Co.  v.  Galla- 
her,  79  Tex.  685,  15  SW  694. 

[a]     Complaints  held  sufficient  to 

/■how   discrimination. — (1)    Where    a 

petition  alleges  that  Joint  rates  were 

established    by    two    railroad    com- 

? ramies  for  all  stations  on  either  line, 
he  rates  charged  for  the  same  class 
of  goods  over  like  distances  of  road 
may  be  considered,  not  only  (n  arriv- 
ing at  the  solution  of  the  question 
of  unjust  discrimination,  but  also  In 
determining  whether  a  rate  charged 
was  unreasonable;  and  an  allegation 
that  a  lower  rate  was  charged  for 
transporting  like  goods  over  the 
same  distance  of  road  than  was 
charged  plaintiff  makes  a  prima 
facile  case  of  unjust  discrimination. 
Blair  v.  Sioux  Olty,  etc.,  R.  Co.,  109 
Iowa  369,  80  NW  673.  (2)  A  petition 
alleging  that  defendant  had  charged 
plaintiff  twelve  and  one-half  cents 
per  hundred  pounds  freight  for  a  car- 
load of  lumber  from  Houston  to 
Wharton,  Texas,  while  it  charged 
another  shipper  eight  cents  per 
hundred  pounds  for  a  carload  of  lum- 
ber, sufficiently  showed  that  plain- 
tiff's shipment  was  similar  in  quan- 
tity and  quality  to  that  of  the  fa- 
vored shipper.  New  York,  etc.,  R. 
Co.  v.  Gallaher,  79  Tex.  685,  16  SW 
594.  (3)  An  allegation  of  a  par- 
ticular usage  and  custom,  in  refer- 
ence to  the  handling  of  express,  be- 
tween defendant  and  other  express 
companies,  with  which  It  refused  to 
comply  when  tendered  a  paokage  by 
the  company  claimed  to  have  been 
discriminated  against,  is  sufficient  to 
show  that  the  facilities  denied  to 
such  company  were  those  which  were 
extended  to  the  other  companies. 
Adams  Express  Co.  v.  State,  161 
Ind.  328.  67  NE  1033.  (4)  A  peti- 
tion alleges  that  defendant  rail- 
road companies  established  Joint 
rates  between  all  stations  on  their 
respective  lines  in  the  state,  that 
they  unjustly  discriminated  between 
the  different  points  on  their  lines,  to 
plaintiff's  damage,  and  that  the  rates 
charged  plaintiff  were  unjust  and 
unreasonable,  states  a  cause  of  ac- 
tion; and  that  it  contains  further 
allegations  showing  the  different 
rates  charged  between  different 
points  does  not  make  the  action  one 
based    solely    on    the    fact    of    such 


differences  as  establishing  the  un- 
just or  discriminatory  character  of 
the  rates  charged.  Blair  v.  Sioux 
City,  etc.,  R.  Co.,  109  Iowa  369,  80 
NW  678. 

tb]  Conclusions  of  law— An  alle- 
gation "that  defendants,  being  rail- 
road corporations,  were  at  the  date 
hereinafter  set  out  and  are  now 
under  the  constitution  and  laws  of 
the  state  of  Texas  prohibited  from 
willfully  and  unjustly  discriminating 
in  their  rates  and  charges  for  the 
transportation  of  any  freight  against 
any  person  or  place,  and  any  such 
discrimination  is  unlawful  and  sub- 
jects any  railroad  corporation  so  do- 
ing to  a  penalty  of  $600,"  is  not  an 
allegation  of  fact,  but  of  a  conclusion 
of  law,  and  should  have  been  stricken 
out  as  such,  but  the  refusal  so  to  do 
was  harmless  error.  New  York,  etc, 
R.  Co.  v.  Gallaher,  79  Tex.  686,  687, 
15  SW  694. 

93.  Goodrich  v.  Union  Pac.  R.  Co., 
35  Fed.  36. 

94.  Cohn  v.  St.  Louis,  etc.,  R  Co., 
181  Mo.  30,  79  6W  961;  Langdon  v. 
New  York,  etc.,  R.  Co.,  16  NYS  356 
(holding  that,  if  defendant  desires 
to  know  the  precise  time  and  cir- 
cumstances of  the  alleged  discrimi- 
nation, he  should  move  for  a  bill  of 
particulars).  See  also  Hilton  Lum- 
ber Co.  v.  Atlantic  Coast  Line  R.  Co., 
141  N.  C.  171,  63  SE  823,  6  LRANS 
225  (holding  that  It  is  not  a  ground 
to  dismiss  the  complaint  that  it 
failed  to  set  forth  the  dates  of  ship- 
ment by  plaintiff  and  the  dates  on 
which  defendant  received  lower  rates 
for  the  same  kind  of  shipments  from 
others,  where  by  statute  defendant 
may  ask  for  a  Dill  of  particulars). 

95.  Roberts  v.  St.  Louis,  etc.,  R. 
Co..  95  Ark.   249,  130  SW  531. 

96.  Union  Pac.  R.  Co.  v.  Taggart, 
149  U.  8.  698,  13  SCt  977,  37  L.  ed. 
906;  Union  Pac.  R.  Co.  v.  Goodridge, 
149  U.  S.  680,  13  SCt  970,  37  L.  ed. 
986.  See  also  Penalties  [30  Cyc 
1356]. 

97.  Texas,  etc.,  R.  Co.  v.  Langs- 
dale,  (Tex.  Civ.  A.)  80  SW  681  (hold- 
ing that,  under  an  allegation  that 
defendant  railroad  company  un- 
justly discriminated  against  plaintiff 
In  charging  him  fifty  dollars  for  a 
shipment,  while  It  charged  others  for 
similar  shipments  its  published  rate, 
thirty-five  dollars,  plaintiff  cannot 
recover  for  unjust  discrimination, 
consisting  in  refusing  plaintiff  a  re- 
bate on  Its  established  rate  which  it 
allowed  others).  See  also  Penalties 
[SO  Cyc  13571. 

98.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc..  R.  Co..  43  Fed.  37 
[aff  145  U.  S.  263.  12  SCt  844,  36  L. 
ed.    699];   St.   Louis,   etc.,   R   Co.   v. 


Hill,  11  I1L  A.  248;  Hilton  Lumber 
Co.  v.  Atlantic  Coast  Line  R.  Co.. 
141  N.  C.  171,  63  SE  823.  6  LRANS 
■225.      See    also    Penalties     [30    Cyc 
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[a] 


SvUUom  held  sufficient  to  go 


Jury   oa   question  of   alserixnina- 

. — 111"     '     ~     "    - 


:illnols  Cent  Trust  Co.  v.  Chi- 
cago, etc,  B,  Co..  166  Iowa,  104,  135 

rb]  Brttenee  hold  smartest  to 
authorise     recovery     of     psnsltj 

Minks  v.  Baltimore,  etc.,  R.  Co.,  184 
111.   A.   369. 

99.  See  Peo.  v.  Baltimore,  etc.,  K. 
Co.,  246  111.  474,  92  NE  934. 

1.  Illinois  Cent.  Trust  Co.  v.  Chi- 
cago, etc.,  R.  Co.,  166  Iowa  164,  135 
NW  721. 

9.  Adams  Express  Co.  v.  State. 
161  Ind.  828.  6T  NE  1083  (holding 
that  Acts  [1*01]  p  149  [Burns  Rev. 
St.   (1901)   (  8312b  et  seq),  is  not  re- 

fiugnant  to  Const,  art  1  i  16,  declar- 
ng  that  all  penalties  shall  be  pro- 
portioned to  the  nature  of  the  offense, 
as  that  provision  has  reference  to 
criminal  proceedings;  nor  is  It  viola- 
tive of  the  fourteenth  amendment  on 
the  ground  that,  by  depriving  an  ex- 
press company  of  the  right  to  elect 
when  and  of  whom  it  will  demand 
prepayment  of  Its  charges,  it  de- 
prives it  of  property  without  due 
process  of  law,  nor  of  a  constitu- 
tional provision  forbidding  local  or 
special  laws  for  the  punishment  of 
crimes  and  misdemeanors,  as  it  does 
not  make  any  breach  of  it  a  misde- 
meanor, and  the  recovery  of  the  pen- 
alty must  be  by  civil  action). 

[a*]  Interstate  commerce. — Such 
statute  Is  not  Invalid  as  an  interfer- 
ence with  the  Interstate  commerce 
laws.  Adams  Express  Co.  v.  State, 
161  Ind.  328,  67  NE  1033. 

[b]  "The  purpose  of  the  statute 
was  to  prevent  express  companies 
and  other  common  carriers  dolnr 
business  in  this  State  from  unfairly 
and  unjustly  discriminating  against 
other  persons  or  corporations  en- 
gaged in  the  same  business,  by  ex- 
tending to  some  carriers  advantages 
and  facilities  which  were  denied  to 
others."  Adams  Express  Co.  v. 
State,  161   Ind.  328,  345.  67  NE  1031. 

3.  Adams  Express  Co.  v.  State, 
161  Ind.  328,  67  NE  1033  (where  it 
was  said  that  Acts  [1879]  p  146.  re- 
lating to  foreign  express  companies 
declared  all  copartnerships,  associa- 
tions, and  companies  engaged  In  such 
business  to  be  common  carriers  ana 
authorized  them  to  carry  on  trade 
and  to  sue  and  be  «ued  by  the  name 
adopted   by    the   copartners). 

4.  State  v.  U.  3.  Express  Co.,  17» 
Ind.  717,  87  NE  716.  See  also  supra 
i  943. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  947-949] 


CARRIERS 


[IOC.  J.]     569 


in  cars  loaded  or  empty  of  any  connecting  line  of 
railroad,  it  is  not  a  defense  to  an  action  to  recover 
a  penalty  for  discrimination  that  the  car  or  cars 
tendered  to  defendant  carrier  were  not  the  original 
ear  or  cars  in  which  the  goods  were  shipped.5  Nor 
is  it  a  defense  that  the  car  tendered  was  a  refrig- 
erator car  not  commonly  used  for  the  transporta- 
tion of  goods  of  the  character  with  which  it  was 
loaded,  where  it  appeared  that  the  car  was  adapted 
to  the  use  to  which  it  was  applied.8 

[»  948]  2.  Overcharge7 — a.  In  General.  Stat- 
utes in  many  jurisdictions  varying  somewhat  in  their 
provisions  impose  penalties  on  common  carriers  of 
goods  for  overcharges  made  for  transportation.8 
Such  a  statute  has  been  held  constitutional,*  al- 
though it  would  not  now  apply  to  interstate  trans- 
portation.10 In  accordance  with  the  usual  rule,u 
these  statutes  are  subject  to  strict  construction," 
and  of  course  have  no  application  to  shipments  in 
interstate  commerce.18  So  long  as  the  charges  of 
the  carrier  are  within  the  limit  prescribed  by  the 
railroad  commission,  it  cannot  be  subjected  to  lia- 
bility for  such  penalties.14  Nor  can  a  penalty  be  re- 
covered from  the  carrier  for  exacting  unreasonable 
charges  where  the  rates  have  not  been  fixed  by  the 
railroad  commission  as  required  by  statute.16    But 


5.  Gulf,  etc.,  R.  Co.  v.  Lone  Star 
Salt  Co.,  26  Tex.  OIv.  A.  581,  68  BW 
1026. 

6.  Gulf,  etc.,  R.  Co.  v.  Lone  Star 
Salt  Co..  26  Tex.  Civ.  A.  631,  63  BW 
1025. 

7.  affect  of  Oarmuk  amendment 
tn  respect  to  "Interstate  shipments 
see  supra,  f  944. 

Serosal  to  adjust  or  to  refund 
everonaxc*  see  Infra  I  1008. 

What  oonstltates  overcharge  In  ac- 
tions not  relating-  to  penalties  see 
supra  i  711. 

8.  See  statutory  provisions. 

[a]  Sxtortloa  under  Kentucky 
statute.^— Extortion  as  used  In  St. 
I  816,  relating  to  extortion  by  a  car- 
rier consisting  of  the  charging  of 
an  unreasonable  rate  Is  extortion 
also  under  I  820a,  providing  that,  if 
a  carrier  is  or  has  been  guilty  of 
extortion,  on  conviction  it  shall  be 
fined,  etc.  Illinois  Cent.  R.  Co.  v. 
Paducah  Brewery  Co.,  167  Ky.  357, 
163  SW  239. 

a.  Richmond,  etc.,  R.  Co.  v.  Tram- 
mel Co..   53  Fed.   196. 

[a]  Solas  of  evldsaea. — Go.  Acts 
(1879)  p  126,  empower  the  state  rail- 
road commission  to  fix  "reasonable 
and  just"  rates  and  declare  that  In 
any  suits  against  railroads  Involving 
their  charges  for  freight  or  pas- 
sengers the  schedule  of  rates  fixed  by 
the  commission  shall  be  deemed 
"sufficient  evidence"  that  the  rates 
therein  fixed  are  just  and  reasonable. 
Ga.  Code  f  3748,  defines  "sufficient 
evidence"  to  mean  "that  which  Is 
satisfactory  for  the  purpose."  It  was 
held  that.  In  the  absence  of  any  in- 
terpretation of  the  statute  of  1879 
by  the  state  courts,  the  commission- 
ers will  not  be  restrained  from  in- 
stituting suits  to  collect  penalties 
for  violations  of  rates  fixed  by  them 
on  the  ground  that  the  statute  denies 
to  the  company  its  constitutional 
right  to  offer  evidence  as  to  what  are 
reasonable  rates,  for  It  does  not  ap- 
pear that  the  state  courts  will  neces- 
sarily hold  that  "sufficient  evidence" 
means  "conclusive  evidence."  Rich- 
mond, etc.,  R.  Co.  v.  Trammel,  63 
Fed.  196  [diet  Chicago,  etc..  R.  Co.  v. 
Minnesota,  134  U.  S.  418,  10  SCt  4G2, 
702,  33  L.  sd.  970]. 

10.  gee  supra  5   944. 

[a]  But  prior  to  the  Interstate 
Commerce  Act,  such  statutes  were 
valid  as  police  regulations,  and  not 
void  as  being  a  regulation  of  inter- 
state commerce.  Puller  v.  Chicago, 
etc.,  R.  Co.,  31  Iowa  187  [all  84  U.  S. 
560,  21  L.  ed.  7101. 

11.  See  supra  I  943. 


13.  Wlnsor  Coal  Oo.  v.  Chicago, 
etc.,  R.  Co..  62  Fed.  716;  GdHiland  -V. 
Illinois  Cent.  R.  Co.,  81  Miss.  41,  32 
S  916;  Gulf,  etc.,  R.  Co.  v.  Lamkln, 
3  Tex.  A.  Civ.  Cas.  J  80.  See  also 
supra  i  948. 

[a]     Bole    applied (1)     Rev.    St. 

art  4258,  prescribing  a  penalty  where 
a  railroad  company  charges  for 
freight  more  than  thirty  cents  per 
one  hundred  pounds  for  a  distance  of 
fifty  miles  or  less,  does  not  prescribe 
any  penalty  for  an  overcharge  when 
the  freight  weighs  less  than  one 
hundred  pounds.  Gulf,  etc.,  R.  Co. 
v.  Lamkln,  3  Tex.  A.  Civ.  Cas.  i  80. 
(2)  Where  a  statute  makes  it  unlaw- 
ful to  charge  more  than  a  specified 
rate  for  freight,  no  penalty  can  be 
Inflicted  on  the  carrier  where  the 
statute  provides  no  penalty  whatever 
for  Its  violation,  out  merely  .  de- 
nounces the  charge  as  unlawful. 
Dwyer  v.  Gulf,  etc.,  R.  Co.,  3  Tex.  A. 
Civ.  Cas.  5  79. 

13.  Mobile,  etc.,  R.  Co.  v.  Dls- 
mukes,  94  Ala.  131,  10  S»289,  17LRA 
113:  Atchison,  etc.,  R.  Co.  v.  State, 
26  Okl.  166,  109  P  218.  See  also  supra 
i  944. 

14.  Burlington,  etc.,  R.  Co.  v.  Dey, 
82  Iowa  312,  48  NW  98,  31  AmSR 
477,   12   LRA  436. 

16.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77  111.  443;  Scammon  v.  Kansas  City, 
etc.,  R.  Co.,  41  Mo.  A.  194. 

[a]  Season  for  rule—  If  the 
rule  were  otherwise  "different  per- 
sons would  have  different  opinions 
as  to  what  is  a  fair  and  reasonable 
rate;  courts  and  juries,  too,  would 
differ,  and  at  one  time  or  place  a 
defendant  might  be  convicted  and 
fined  In  a  large  amount  for  the  same 
act,  which,  in  another  place,  or  at 
another  time,  would  be  held  to  be 
no  breach  of  the  law.  .  .  .  There 
would  be  no  certainty  of  being  able 
to  comply  with  the  law.  A  railroad 
corporation,  with  purpose  of  con- 
forming to  the  law,  might  fix  its 
rates  at  what  it  believed  to  be  rea- 
sonable, and  yet  be  subjected  to  the 
heavy  penalties  prescribed."  Chi- 
cago, etc.,  R.  Co.  v.  Peo.,  77  111.  443, 
446. 

16.  Stewart  v.  Comer,  100  Ga.  754, 
28  SB  461,  62  AmSR  353;  Tlmpson 
Northwestern  R.  Co.  v.  Sanford,  46 
Tex.  Civ.  A.  686,   103   SW  432. 

[a]  Thus  it  has  been  held  that 
the  act  of  a  carrier  In  demanding 
and  collecting  from  a  shipper  in  ad- 
dition to  the  freight  one  dollar  a  day 
for  the  use  of  a-  car  prior  to  giving 
him  the  use  thereof,  for  the  forty- 
eight  hours  allowed  by  law  for  un- 


generally  the  statutes  are  violated  where  an  amount 
is  demanded  in  excess  of  that  fixed  by  statute  or  by 
a  regulation  of  the  railroad  commission  governing 
rates  and  is  not  innocently  or  unintentionally  col- 
lected.16 An  intentional  failure  to  comply  with  the 
statute  is  a  "willful"  violation.17  If  the  carrier 
adopts  a  mode  of  transportation  which  involves  the 
payment  of  a  higher  rate  of  freight  than  that  pro- 
vided for  by  the  contract,  it  is  guilty  of  an  over- 
charge.18 Where  a  carrier  is  obliged  to  pay  a 
switching  charge  to  a  connecting  carrier  and  re- 
quires the  shipper  to  pay  such  charge  in  addition 
to  the  regular  rate  it  is  not  liable  to  the  penalty,1* 
even  where  the  switching  charge  is  excessive.20  And 
a  carrier  having  no  siding  where  a  patron  desired 
to  have  goods  hauled  may  demand  extra  compensa- 
tion before  undertaking  the  service  and  is  not  sub- 
ject to  a  penalty  for  a  rate  in  excess  of  its  schedule 
for  the  station  beyond.21 

[$  940]  b.  Effect  of  Statutes  on  Sight  to  Re- 
cover Damages.  Some  statutes  authorizing  shippers 
to  recover  a  penalty  for  an  overcharge  do  not  take 
away  the  right  of  action  to  recover  the  amount  in 
excess  of  the  lawful  charge.*2  But  other  statutes 
have  been  held  to  supersede  the  common-law 
remedy.22 

loading,  was  extortion,  under  Sayles 
Annot.  Civ.  St.  (1897)  art  4573,  mak- 
ing it  extortion  for  any  carrier  to 
demand  or  receive  a  greater  rate  of 
compensation  than  that  established 
by  the  railroad  commission  for  the 
use  of  any  car.  St.  Louis  Southwest- 
ern R.  Co.  v.  Rutherford,  43  Tex.  Civ. 
A.    544,    96   SW   73. 

17.  Puller,  v.  Chicago,  etc.,  R.  Co., 
81  Iowa  187  (in  which  it  was  said 
that  the  word  "  willful"  does  not 
imply  malice). 

18.  Stewart  v.  Comer,  100  Ga. 
754,  28  SB  461,  62  AmSR  863. 

19.  Gilliland  v.  Illinois  Cent.  R. 
Co..  81  Miss.   41,  32  S   916. 

90.  Atchison,  etc.,  R.  Co.  v.  State, 
26  Okl.  166,  109  P  218. 

31.  Schanen-Blalr  Co.  v.  Southern 
Pac.  Co.,  68  Or.  106,  136  P  886. 

33.  Puller  v.  Chicago,  etc.,  R.  Co., 
31  "Iowa  187;  Graham  v.  Chicago,  etc., 
R.  Co.,  49  Wis.  682,  5  NW  944:  Smith 
v.  Chicago,  etc.,  R.  Co.,  49  Wis.  448. 
5  NW  240. 

[a]  Season  for  rule.— "The  re- 
covery of  the  penalty  and  overcharge 
will  not  be  In  the  nature  of  a  double 
punishment.  The  recovery  of  the 
overcharge  is  no  punishment  at  all; 
It  Is  for  a  sum  justly  due  plaintiff, 
and  therefore  defendant  is  required 
to  pay  It.  The  penalty  is  the  punish- 
ment for  defendant's  wrongful  act. 
If  counsel's  views  are  correct,  viola- 
tions of  the  law,  when  more  than  $200 
of  overcharge  are  collected,  would 
present  cases  where  the  law  could 
not  be  enforced  without  gross  In- 
justice. If  the  penalty  Is  recovered 
the  offending  party  would  be  acquit 
of  liability  for  the  overcharge,  and 
would  thereby  be  a  gainer  oy  his 
violation  of  the  law.  If  the  over- 
charge Is  collected  he  could  not  be 
prosecuted  for  the  penalty.  In  such 
cases  the  law  would  be  practically 
defeated,  and  an  Inducement  held  out 
for  great  offenses  against  it."  Pul- 
ler v.  Chicago,  etc.,  R.  Co.,  31  Iowa 
187,  203. 

83.  Wlnsor  Coal  Co.  v.  Chicago, 
etc.,  R.  Co.,  52  Fed.  716  (construing 
statute  of  Missouri);  Beadle  v.  Kan- 
sas City,  etc..  R.  Co.,  51  Kan.  248,  32 
P  910  (holding  that  the  act  of  1883, 
concerning  common  carriers,  giving 
a  full  and  ample  remedy  to  the  ship- 
per for  the  recovery  back  for  any 
excess  of  overcharges  received  by 
the  common  carrier  beyond  reason- 
able compensation  Is  a  substitute 
for  the  remedy  provided  in  such  case 
at  common  law.  The  statute  not  only 
permits  the  shipper  to  recover  the 
excess  of  overcharges  exacted  by  the 
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[y  950]  c  Who  Liable.  Where  the  statute  pro- 
vides a  penalty  against  any  railroad  company  exact- 
ing higher  rates  than  the  maximum  rates  fixed  by 
statute,  a  company  which  receives  freight  and  de- 
livers it  to  a  connecting  carrier  is  not  liable  for  a 
penalty  because  of  an  overcharge  by  the  latter  com- 
pany, although  the  first  company  collects  the 
amount  from  the  shipper.2*  Receivers  are  not 
within  the  terms  of  the  statute  imposing  a  penalty 
on  railroad  companies  for  making  excessive  charges 
for  freight.29 

[$  951]  d.  Defenses.  It  is  no  defense  to  an  ac- 
tion to  recover  penalties  for  overcharges  that  there 
was  a  special  contract  between  the  shipper  and  the 
carrier  to  fix  rates,  and  that  the  shipper  has  a  rem- 
edy by  action  for  breach  of  contract.  Nor  is  it  a 
defense  that  the  shipper  did  not  pay  the  charges  at 
the  point  of  shipment,  but  at  another  station.28  A 
carrier  is  excepted  from  the  operation  of  a  statute 
imposing  penalties  for  overcharges  during  the  prose- 
cution by  it  in  good  faith  of  a  suit  to  determine 
whether  the  statute  is  confiscatory  in  its  operation 
and  effect  as  applied  to  such  carrier.28  Defendant 
is  not  estopped  from  showing  that  it  might  lawfully 
have  charged  more  than  it  actually  did  charge, 
and  a  custom  to  make  no  additional  charge  for 
hauling  to  certain  docks  does  not  estop  the  carrier 
from  asserting  that  the  city  and  the  docks  are  dif- 
ferent places  justifying  an  additional  charge.31 

Mistake.  Where  the  statute  expressly  exempts 
the  carrier  from  liability  for  mistakes  of  fact,  it 
thereby  impliedly  provides  that  for  mistakes  of  law 
it  shall  not  be  exempt.92  Where  the  statute  im- 
poses a  penalty  for  a  willful  violation  of  its  provi- 


sions, there  ean  be  no  recovery  of  a  penalty  on 
proof  of  an  overcharge  due  to  an  accident  or 
mistake.83 

Voluntary  payment.  Where  an  excess  of  freight 
charged  over  the  rates  specified  in  the  bill  of  lading 
is  paid  under  protest,  such  payment  is  not  voluntary 
so  as  to  preclude  a  recovery.34  But  there  is  some 
conflict  of  opinion  as  to  the  effect  of  payment  with- 
out protest  by  the  shipper.  According  to  some  de- 
cisions, if  the  payment  is  made  without  protest  an 
action  to  recover  the  penalty  will  for  that  reason 
be  barred.39  Other  cases  hold  that  the  right  of 
action  to  recover  the  penalty  is  not  affected  by  the 
fact  that  the  excessive  charges  were  paid  without 
protest  and  with  "full  knowledge  of  the  facts.3* 

Bate  not  in  excess  of  that  fixed  by  railroad  com- 
missioners. Where  the  statute  imposes  a  penalty 
against  the  carrier  for  making  "unreasonable" 
charges,  the  carrier  is  not  relieved  from  liability 
to  the  shipper  for  making  an  unreasonable  charge 
by  the  fact  that  the  rate  charged  was  that  fixed  by 
the  railroad  commissioners  under  a  statute  provid- 
ing that  the  commissioners  shall  make  a  schedule 
of  "reasonable"  maximum  rates,  which  shall  be 
prima  facie  evidence  that  the  rates  therein  fixed 
are  reasonable.37  The  approval  of  a  state  commis- 
sion cannot  make  an  unlawful  rate  a  lawful  one.3* 

[\  952]  e.  Conditions  Precedent  to  Action. 
Where  the  statutes  require  the  shipper  to  file  a 
written  demand  or  notice  of  claim  for  overcharge 
with  the  carrier,  there  can  be  no  recovery  of  a  pen- 
alty for  overcharge,  unless  the  requirements  of  the 
statutes  are  complied  with.39  The  claim  need  not 
be  accompanied  by  the  bill  of  lading.*0     Several 


common  carrier,  but  allows  three 
times  the  excess,  or  treble  damages, 
with  attorney's  fee  and  costs). 

24.  Gulf,  etc..  R.  Co.  v.  Adair, 
(Tex.  A.)  14  SW  1076. 

80.  Atchison,  etc.,  R.  Co.  v.  State, 
26  Okl.  1S6,  109  P  218  (excessive 
switching-  charge). 

86.  Campbell  v.  Wless,  (Tex.  Ctv. 
A)  26  SW  1076. 

37.  Reynolds  v.  Chicago  R  Co., 
86  Mo.  90,  96  (where  the  court  said: 
"The  statute,  designed  as  It  is  to  pro- 
tect shippers  from  overcharges,  can- 
not be  defeated  In  this  way"). 

88.  San  Antonio,  etc..  R.  Co.  v: 
Bracht,   (Tex.  Civ.  A.)   163  SW  376. 

89.  Coal,  etc..  R.  Co.  v.  Conely,  67 
,W.  Va.  129,  67  SB  613. 

30.  McGregor  v.  Erie  R.  Co.,  36 
N.  J.  L.  115. 

31.  Texarkana,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co.,  (Tex.  Civ.  A.)  129 
SW  198. 

33.  Texas,  etc.,  R.  Co.  v.  Sabine 
Tram  Co..  61  Tex.  Civ.  A.  863.  121 
SW  266. 

[a]  Defense  not  available  under 
statute  exempting  for  mistake  of 
fact. — In  an  action  against  a  carrier 
to  recover  a  penalty  and  fifty-two  dol- 
lars overcharges  on  a  local  shipment 
of  eight  cars,  the  fact  that  under 
the  same  agreement  the  carrier  had 
transported  one  hundred  and  forty- 
six  interstate  cars  at  six  dollars  and 
a  half  a  car,  when  it  could  have 
charged  twenty  dollars,  and  that 
hence  on  the  whole  transaction  plain- 
tiffs were  not  overcharged  In  respect 
to  the  local  cars,  was  not  available 
as  a  defense  under  Rev.  St.  (1895), 
art  4575,  providing  that  as  to  a 
penalty  it  shall  be  a  defense  that  an 
overcharge  was  unintentionally  and 
Innocently  made  through  a  mistake 
of  fact.  Tlmson  Northwestern  R. 
Co.  v.  Sanford.  46  Tex.  Civ.  A.  636, 
103  SW  432. 

33.  U.  S.  v.  Texas,  etc.,  R.  Co..  185 
Fed.  820. 

34.  Southern  R.  Co.  v.  Annlston 
Fdy..    etc.,    Co.,    136    Ala.    316.    33    S 


274. 

35.  Stalllngs  v.  Southern  R.  Co., 
92  S.  C.  290,  75  SB  44»;  Hardaway 
v.  Southern  R.  Co.,  90  S.  C.  476,  489, 
73  SE  1020,  AnnCasl913D  266. 

"Except  where  otherwise  provided 
by  statute,  a  party  cannot,  by  direc- 
tion, or  by  way  of  set-off  or  counter- 
claim, recover  money  voluntarily 
paid  with  a  full  knowledge  of  all  the 
facts,  and  without  any  fraud,  duress, 
or  extortion,  although  no  obligation 
to  make  such  payment  existed." 
Hardaway  v.  Southern  R.  Co.,  supra 
[clt  Qyc].       ' 

86,  Streeter  v.  Chicago,  etc.,  R. 
Co..   40   Wis.   294. 

[a]  Season  for  rule. — "The  stat- 
ute gives  the  right  of  action  in  the 
most  distinct  and  absolute  terms; 
and  If  we  were  to  hold  that  a  party 
voluntarily  paying  the  excessive 
charges  without  protest  could  not 
bring  an  action  for  the  penalty,  we 
should  Introduce  an  exception  which 
the  legislature  has  not  seen  fit  to 
make.  If  It  had  been  the  Intention 
of  the  legislature  to  deny  the  right 
of  action  to  a  party  voluntarily  pay- 
ing the  charges,  such  Intention  would 
have  been  effectuated  by  a  positive 
exception.  The  case  presented  under 
the  act  Is  quite  analogous  to  a  case 
of  usury,  where  the  statute  forbids 
the  taking  of  excessive  Interest  and 

gunlshes  a  violation  of  Its  provisions 
y  an  action  for  a  penalty  given  the 
borrower  against  the  lender." 
Streeter  v.  Chicago,  etc.,  R.  Co.,  40 
Wis.  294,  300. 

37.  Barris  v.  Chicago,  etc.,  R.  Co., 
102  Iowa  375,  378,  71  NW  339,  63 
AmSR  449  (where  the  court  said: 
"S  17  does  not  operate  to  the  preju- 
dice of  the  company,  If  the  commis- 
sioners shall  err  in  judgment,  and  fix 
a  rate  less  than  what  Is  reasonable. 
It  seems  to  us  that  the  section  has 
the  same  force  and  effect  as  to  both 
parties.  If  the  commissioners  err 
In  judgment,  and  fix  a  rate  too  high 
to  be  reasonable,  why  should  the 
shipper  be  required  to  pay  It,  or  the 


company,  if  it  receive  It,  be  per- 
mitted to  keep  It?  It  will  be  seen 
that  I  17,  when  carefully  read,  does 
not  attempt  to  deal  with  facta  or  con- 
ditions that  are  conclusive,  but  those 
that  are  prima  facie  only.  Largely, 
Its  office  Is  to  fix  a  rule  of  evi- 
dence"). 

38.  McGrew  v.  Missouri  Pac  R. 
Co.,  118  Mo.  A.  379,  94  SW  719. 

39.  Sabine,  etc..  R.  Co.  v.  Cruse. 
88  Tex.   460.  18  SW  765. 

[a]  Under  the  Texas  statute. — 
The  notice  required  to  be  given  by  a 
shipper  to  a  railroad  company  for 
"overcharge"  is  required  only  where 
the  overcharge  results  from  charging 
more  than  the  maximum  statutory 
rate.  -  Texas,  etc,  R.  Co.  v.  Langs- 
dale,  (Civ.  A.)  80  SW  681. 

[b]  On  whom  notice  ssrvsoV—  (1) 
Under  SayleB  Civ.  St.  art  4268b  {  10, 
providing  that  penalties  for  over- 
charges on  freight  shall  not  be  re- 
coverable unless  the  party  aggrieved 
shall  give  notice  thereof  in  writing 
"to  the  railway  company  or  to  the 
agent  demanding  or  receiving  the 
same,"  a  notice  delivered  to  the  suc- 
cessor of  the  local  agent  who  re- 
ceived the  overcharge,  which  failed 
to  give  data  from  which  the  record 
of  the  shipment  could  be  found  on 
the  company's  books.  Is  Insufficient 
Sabine,  etc.,  R.  Co.  v.  Cruse,  88  Tex. 
460,  463.  18  SW  765.  (2)  A  service 
of  a  notice  of  an  overcharge  for 
freight  on  the  successor  of  the  agent 
who  received  the  overcharge  is  suffi- 
cient after  service  of  notice  on  the 
company  making  the  overcharge. 
Missouri  Pac.  R  Co.  v.  Rains,  3.  Tex. 
A.  Civ.  Cas.  {  66. 

40.  Missouri  Pac.  R.  Co.  v.  Rains. 
3  Tex.  A.  Civ.  Cas.  {  66. 

[a]  Unreasonable  stipulation. — 
One  may  recover  the  penalty  tor 
overcharge  on  freight  -prescribed  by 
Rev.  St  art  4258,  although  his  claim 
for  overcharge  was  not  accompanied 
by  the  original  bill  of  lading  and 
expense  bill  as  stipulated  In  the 
expense   bill,   as   such   a   stipulation 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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overcharges  may  be  claimed  in  the  same  written 
demand.  In  the  absence  of  any  statute  expressly 
or  by  implication  requiring  that  complaint  shall  be 
made  to  the  railroad  commission  before  bringing 
suit,  sueh  action  on  the  part  of  the  shipper  ia,  not 
a  condition  precedent  to  an  action  for  a  penalty.42 

[$  953]  f.  Actions.  Venae.  Where  it  is  pro- 
vided by  statute  that  an  action  for  a  penalty  shall 
be  brought  in  the  county  where  the  cause  of  action 
arose,  and  that  an  action  against  a  railroad  on  a 
liability  as  carrier  may  be  brought  in  any  county 
through  which  the  road  passes,  an  action  to  recover 
a  penalty  for  overcharge  may  be  brought  in  a 
county  through  which  the  road  runs,  although  the 
overcharge  was  not  made  there.13 

Parties.    Under  some  statutes,  an  action  for  the . 
penalty  is  required  to  be  brought  in  the  name  of 
the  state.*4 

Limitations.  Actions  based  on  statutes  of  the 
character  under  consideration  are  governed  by  the 
statutes  ai  limitations  applicable  to  penal  actions." 

Complaint  or  petition.  To  authorize  a  recovery 
of  a  penalty  for  overcharge  the  allegations  of  the 
complaint  must  bring  the  case  clearly  within  the 
provisions  of  the  statute.4*  But  ordinarily  a  com- 
plaint or  declaration  which  follows  the  language  of 
the  statute  will  suffice,47  although  it  fails  to  nega- 
tive statutory  exceptions  to  liability.48  If  the  stat- 
utes provide  a  penalty  for  a  charge  in  excess  of  a 
schedule  of  rates  established  as  provided  by  law, 
the  declaration  must  show  that  such  rates  had  been 
established  and  that  the  freight  charge  was  in  ex- 


cess of  that  rate,4*  or  it  will  be  demurrable.*0  A 
mere  allegation  that  the  charges  were  unreasonable 
and  extortionate  will  not  suffice/1  If  the  statute 
makes  the  carrier  liable  for  a  penalty  for  collecting 
greater  freight  charges  than  those  stipulated  in  the 
bill  of  lading,  and  an  action  is  brought  for  a  penalty 
for  overcharge  on  a  bill  of  lading  containing  the 
clause  "weight  and  transportation  subject  to  cor- 
rection," it  must  be  alleged  that  the  charges  speci- 
fied therein  were  based  on  the  actual  weight  of  the 
freight."  If  suit  is  brought  against  connecting  car- 
riers jointly  to  recover  a  penalty  for  overcharge,  an 
averment  that  defendants'  business  relations  were 
wholly  within  their  knowledge  and  that  they  had 
colluded  to  secrete  the  same  to  defeat  plaintiff  and 
other  shippers  is  sufficiently  full  and  specific.5* 

Answer.  The  defense  that  an  overcharge  was 
unintentional  and  innocent  is  a  matter  which  must 
be  pleaded  and  proved  by  defendant.*4  A  mistake 
in  weight  or  classification  cannot  be  proved  under  a 
general  denial,*6  and  if  the  answer  shows  on  its 
face  that  the  mistake  pleaded  was  due  to  culpable 
negligence,  it  is  insufficient.** 

Evidence.  The  burden  is  on  plaintiff  to  prove  all 
the  facts  necessary  to  make  out  a  case  under  the 
statute  providing  for  the  recovery  of  penalties  for 
overcharges.*7  The  burden  of  proving  mistake  as 
a  defense  is  on  the  carrier.*8  The  rules  applicable 
generally  in  civil  actions  as  regards  admissibility*9 
and  weight  and  sufficiency  of  evidence*0  apply  in' 
actions  to  recover  penalties  for  overcharge. 

Questions  for  jury.    Whether  or  not  a  violation 


la  unreasonable.  Missouri  Pac.  R 
Co.  t.  Rains,  8  Tex.  A,  Civ.  Cms.  5  66. 

41.  Efland  v.  Southern  R.  Co.,  146 
N.  C.  129,  186,  69  SB  369,  355. 

40.  Texas,  etc.,  R.  Co.  v.  Sabine 
Tram  Co..  61  Tex.  ClT.  A.  383,  121 
SW  266. 

43.  Chicago,  etCjR.  Co.  v.  Miller, 
103  Ark.  161,  146  SW  486. 

44.  See  statutory  provisions.     See 


also  Penalties  [80  Cyc  1347] 
*[k]     Xa  inoilAsw— Under  a  statute 
providing  that  a  penalty  Imposed  by 


the  railroad  commission  "shall  be 
recovered  ...  In  a  civil  action 
brought  by  the  said  commissioners 
In  the  name  of  the  state  of  Florida. 
The  state  of  Florida  is  the  real  party 
In  interest,"  and  the  action  may  be 
brought,  thus,  "The  state  of  Florida, 
plaintiff  by  F.  M.  Hudson,  Special 
Counsel  for  the  Railroad  Commission- 
ers of  Said  State,  by  Them  Desig- 
nated and  Directed  to  Sue  In  This 
Behalf,"  etc.  State  v.  Florida  R.  Co., 
68  S  687. 

46.  Baker  Wire  Co.  v.  Chicago, 
etc..  R.  Co.,  106  Iowa  239,  78  NW 
466.  See  also  Limitation  of  Actions 
[25  Cyc  1054]. 

48.  Chicago,  etc;,  R  Co.  v.  Peo., 
77  111.  443;  McGrew  v.  Missouri  Pac. 
R.  Co.,  114  Mo.  210,  21  SW  463.  See 
also  Penalties  [30  Cyc  1862]. 

47.  Norfolk,  etc.,  R.  Co.  v.  Pendle- 
ton, 86  Va.  1004,  11  SB  1062  [alt  166 
V.  B.  667,  16  SCt  418,  38  L.  ed.  394]: 
Hart  v.  Baltimore,  etc.,  R.  Co.,  6 
W.  Va.  336. 

[a]  Xteelaratlon  held  suntalent.— 
A  declaration  in  an  action  against  a 
carrier  for  charging  an  Illegal  freight 
rate  which  alleges  the  weight  of  the 
freight,  the  time  and  place  of  de- 
livery to  the  carrier  for  transporta- 
tion, the  place  to1  which  the  same 
was  to  be  transported,  the  distance, 
and  the  amount  demanded  and .  re- 
ceived by  the  carrier  for  freight 
charges,  and  that  such  amount  was 
more  than  the  lawful  rate,  contrary 
to  the  statute,  states  an  action  based 
on  Va.  Code  (i860]  o  61  85  1,  18,  re- 
lating to  railroads  and  imposing  a 
penalty  on  a  railroad  charging  more 
than  the  lawful  rate.  Hart  v.  Balti- 
more, etc.,  R.  Co..  6  W.  Va.  336. 

4*.  Norfolk,  etc.,  R.  Co.  v.  Pen- 
dleton,  86  Va.  1004,  11  SB  1062  [aft 


166  TJ.   S.   667,  16   SCt  418,  89  L.  ed. 
6741. 

49.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77  111.  443;  McGrew  v.  Missouri  Pac. 
R.  Co.,  114  Mo.  210,  21  SW  468. 

60.  .San  Antonio,  etc..  R.  Co.  v. 
Bracht,  (Tex.  Civ.  A.)  168  SW  376. 

[a]  General  or  speolal  demurrer. 
—A  petition,  in  an  action  against  a 
railroad  for  the  penalty  for  an  over- 
charge, although  subject  to  special 
exceptions  for  failing  to  state  that 
the  charges  were  In  excess  of  those 
fixed  by  the  railroad  commission,  is 
not  subject  to  attack  by  general  de- 
murrer. San  Antonio,  etc,  R.  Co.  v. 
Bracht,    (Tex.  Civ.  A.5   163  SW  376, 

61.  Chicago,  etc.,  R.  Co.  v.  Peo., 
77  111.  443. 

S3.  Gulf,  etc.,  R.  Co.  v.  Loonle,  84 
Tex.  259,  261,  19  SW  385;  Sabine,  etc.. 
R  Co.  v.  Cruse,  83  Tex.  460,  18  SW 
756. 

631.  International,  etc.,  R.  Co.  v. 
Plchard,  1  Tex.  A.  CiV.  Caa.  J!  427. 
431  (where  the  court  said:  'Where 
particular  facts  lie  more  In  the 
Knowledge  of  the  opposite  party  than 
of  the  party  pleading  them,  less  par- 
ticularity is  required  In  alleging 
them"). 

64.  St.  Louis  Southwestern  R.  Co. 
v.  Rutherford,  43  Tex.  Civ.  A.  644, 
96    SW    73. 

68.  Ft.  Worth,  etc,,  R.  Co.  v.  Lil- 
lard,  (Tex.  A.)  18  SW  654. 

68.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221,  29  SW  752  (where  it 
was  said  that  equity  will  not  extend 
aid  to  anyone  on  account  of  the  mis- 
take which  is  the  result  of  culpable 
negligence). 

67.  Chicago,  etc.,  R.  Co.  v.  Young, 
102  Ark.  599,  145  SW  203;  Scammon 
v.  Kansas  City,  etc.,  R.  Co.,  41  Mo.  A. 
194:  Palm  v.  New  York,  etc.,  R.  Co., 
60  N.  Y.  Super.  162,  17  NYS  471.  See 
also  Penalties    [30  Cyc  1367]. 

[a]  Domestic  or  Interstate  charac- 
ter of  shipment. — In  a  suit  against 
a  carrier  to  recover  the  penalty  for 
overcharges  consisting  in  the  ex- 
cess of  the  interstate  rate  over  the 
commission  rates  of  Texas,  the  bur- 
den of  proving  that  the  shipment  was 
a  domestic  shipment  was  on  plaintiff. 
Gulf,  etc.,  R  Co.  v.  Fort  Grain  Co., 
(Tex.  Civ.  A.)  72  SW  419,  73  SW 
845. 

68.  San   Antonio,   etc.,  R,   Co.   v. 


Bracht,  (Tex.  Civ.  A.)  163  SW  876. 

69.  See  Evidence  [16  Cyo  821]. 
And  see  Central  of  Georgia  R.  Co.  v. 
Stephens,  141  Ga.  842,  80  SB  1044 
(holding  that  in  an  action  Incurred 
by  the  collection  of  a  rate  In  excess 
of  that  prescribed  by  the  railroad 
commission  evidence  of  a  rule  of  the 
railroad  commission  not  applicable 
or  in  effect  at  the  time  of  the  trial 
should  have  been  excluded);  Fuller 
v.  Chicago,  etc.,  R.  Co.,  31  Iowa  187 
(holding  that,  where  a  railroad  com- 
pany authorized  the  drayman  de- 
livering to  the  consignee  goods  car- 
ried by  the  company  to  collect  the 
charges,  the  drayman's  testimony 
that  the  consignee  on  paying  the 
charge  said  that  he  thought  it  was 
too  high  Is  admissible  in  an  action  by 
the  consignee  to  recover  a  statutory 
penalty   and    overcharge);    Scammon 

5ri.K*;n.aa2.c,t,lJbtc"  **•  Co..  41  Mo.  A. 
194  (holding  that  an  action  to  re- 
cover penalties  for  Illegal  freight 
charges  is  not  based  on  the  written 
contract  of  shipment  between  the 
parties,  but  on  the  statute  allowing 
the  recovery,  and  there  can  be  no 
objection  to  the  introduction  of  parol 
evidence  to  show  what  those  charges 
were);  Latta  Martin  Pump  Co  v. 
Southern  R.  Co..  138  N.  C.  300,  802 
50  SE  686  (holding  that  under  Acts 
[1903]  p  999  c  690  If  1,  2,  prescribing 
penalties  for  making  overcharges  on 
freight,  the  question  whether  there 
has  been  an  overcharge  depends  on 
whether  the  amount  exacted  Is  "In 
excess  of  the  rates  appearing  in  the 
printed  tariff  of  said  company  or 
more  than  is  allowed  by  law,  and  In 
an  action  for  the  penalties  the  mere 
unsworn-  declaration  of  defendant's 
agent  that  there  was  an  overcharge 
on  the  goods  was  Inadmissible  on 
the   question   of  overcharge). 

80.  See  Evidence  [16  Cyc  8211. 
And  Bee  Missouri  Pac.  R.  Co.  v.  Bolt- 
ing, 66  Ark.  646,  48  SW  806;  Mis- 
souri Pac.  R.  Co.  v.  Wright,  66  Ark. 
681,  47  SW  667;  Latta  Martin  Pump 
Co.  v.  Southern  R.  Co.,  138  N.  C. 
300,  50  SE  686;  Sabine  Tram  Co.  v. 
Texarkana,  etc.,  R  Co.,  105  Tex.  32, 
143  SW  143  [aff  (Civ.  A.)  129  SW 
198];  Gulf,  etc.,  R.  Co.  v.  State.  97 
Tex.  274,  78  SW  495  [aff  204  U.  S. 
403,  27  SCt  360,  51  L.  ed.  540,  and 
aff  82  Tex.  Civ.  A.  1,  73  SW  429]. 
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of  the  statute  was  intentional  or  was  caused  by  in- 
advertence or  mistake  is  a  question  for  the  jury.61 

Directing  verdict.  Where  the  petition  stated  a 
cause  of  action  and  was  supported  by  uncontra- 
dicted evidence,  the  court  properly  directed  a  ver- 
dict for  plaintiff."* 

[$  954]  g.  Amount  and  Number  of  Penalties 
Recoverable.  Where  the  statute  relating  to  penal- 
ties for  overcharge  provides  that  all  penalties  shall 
be  cumulative,  a  shipper  who  is  compelled  to  pay 
excessive  freight  charges  on  different  shipments  may 
recover  a  penalty  for  each  separate  act  of  extor- 
tion." If  the  statute  imposes  two  distinct  penal- 
ties for  the  same  act,  and  the  penalties  are  not  in 
the  alternative,  the  enforcement  of  one  does  not 
prevent  the  enforcement  of  the  other.** 

Reasonableness.  The  fact  that  the  amount  of 
the  penalty  recoverable  is  greatly  in  excess  of  the 
overcharge  does  not  render  it  objectionable,  since 
the  penalty  is  imposed,  not  to  facilitate  the  collec- 
tion of  claims,  but  to  enforce  the  performance  of 
the  carrier's  duties.™ 

Interest.  Before  judgment  the  penalty  does  not 
bear  interest  where  the  statute  does  not  allow  it, 
the  liability  not  being  of  the  character  which  en- 
titles it  to  draw  interest  under  the  general  statutes 
relating  to  interest.** 

[$  955]  S.  Refusal  to  Receive  Freight  for  Trans- 
portation— a.  In  General  In  a  number  of  juris- 
dictions the  statutes  impose  a  penalty  on  carriers 
under  certain  circumstances  for  refusal  to  receive 
freight  for  transportation."  The  power  of  a,  state 
to  enact  reasonable  regulations  of  this  character  is 
not  open  to  doubt,6*  at  least  so  far  as  intra-state 


shipments  are  concerned,  and  prior  to  the  enactment 
of  the  Carmaek  amendment  and  decisions  of  the 
United  States  supreme  court  construing  its  pro- 
visions in  regard  to  these  regulations  they  were 
uniformly  upheld  regardless  of  whether  the  ship- 
ment was  intra-state  or  interstate  in  its  character." 
Provisions  of  this  character  are  now  inoperative  so 
far  as  interstate  shipments  are  concerned.70  Like 
other  statutes  imposing  penalties,  these  statutes  are 
subject  to  strict  construction." 

[t  956]  b.  Time  Allowed  for  Shipment.  Where 
the  statute  allows  the  carrier  two  days  at  the  initial 
point  of  shipment  in  which  to  ship  freight,  it  incurs 
no  penalty  by  a  refusal  to  receive  goods  for  ship- 
ment by  a  train  being  loaded  when  the  goods  were 
tendered  for  shipment.7* 

[4  957]  c  Defenses.  The  character  of  a  ship- 
ment may  constitute  a  sufficient  excuse  for  refusal 
to  receive  it."  So  also  unforeseen  conditions  not  to 
be  anticipated,"  or  conditions  for  which  the  carrier 
is  not  responsible,  preventing  the  -discharge  of  its 
duty  to  receive  goods  for  shipment,75  may  be  suc- 
cessfully urged  as  a  defense  to  an  action  to  recover 
a  penalty  under  the  statutes.  But  it  is  not  a  de- 
fense to  an  action  to  recover  a  penalty  for  violation 
of  the  statutes  that  the  party  whose  freight  the 
carrier  refused  to  ship  sustained  no  injury  thereby  ;76 
or  that  the  carrier  had  failed  to  file  and  publish  its 
schedule  of  rates ;"  or  that  the  consignee  of  freight 
had  failed  to  unload  ears  previously  consigned  to 
him,  creating  a  congestion  of  traffic  at  the  point  to 
which  the  shipper  desired  to  have  the  freight  trans- 
ported ;78  or  that  the  agent  to  whom  the  goods  were 
offered  for  shipment  was  ignorant  of  the  location 


SI.     Fuller  v.  Chicago,  etc.,  R.  Co., 

81  Iowa  187. 

OS.  Central  of  Georgia  R.  Co.  v. 
Stephens.  141  Ga.  842,  80  SE  1044. 

63.  Texarkana,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co.,  (Tex.  Civ.  A.)  129 
SW  198;  Texas,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co.,  81  Tex.  Civ.  A.  353, 
121  SW  266.  Compare  Gulledge  v. 
Missouri  Pac.  R.  Co.,  3  Tex.  A.  Civ. 
Cas.   I   168. 

[a]  Bala  applied. — A  shipper 
made  twenty-four  shipments  on 
twenty-four  different  days.  The  car- 
rier extorted  excessive  charges,  but 
its  agent  allowed  the  bills  to  accu- 
mulate and  collected  the  charges  on 
five  occasions.  It  was  held  that  the 
carrier  was  guilty  of  twenty-four 
different  offenses,  authorizing  the 
collection  of  the  penalty  for  each 
offense.  Texas,  etc.,  R.  Co.  v.  Sa- 
bine Tram  Co.,  61  Tex.  Civ.  A.  353, 
121    SW   256. 

64.  Herriman  v.  Burlington,  etc., 
R.  Co.,  67  Iowa  187,  189.  9  NW  378, 
10  NW  340  (holding  that  where  a 
statute  provides  that  a  higher  rate 
than  the  maximum  rate  fixed  shall 
be  "punished  by  a  penalty  of  for- 
feiture of  $500  to  the  school  fund," 
and  that  the  company  shall  "forfeit 
and  pay  to  the  person  injured  five 
times  the  amount  of  compensation 
or  charges,"  an  action  brought  under 
the  first  clause  would  not  bar  an 
action  under  the  second). 

66.     Burlington,  etc.,  R.  Co.  v.  Dey, 

82  Iowa  312,  48  NW  98,  31  AmSR 
477,  12  LRA  436:  Tucker  v.  Missouri 
Pac.  R.  Co.,  82  Kan.  222,  108  P  89; 
Efland  v.  Southern  R.  Co.,  146  N.  C. 
129.  133.  59  SE  359  (where  the  court 
said:  "It  is  In  reference  to  these 
smaller  claims  that  penalties  are 
desirable  and  chiefly   required"). 

[a]  Particular  penalties  held  rea- 
sonable.— (1)  A  statute  Imposing  the 
penalty  of  five  hundred  dollars  for 
charging  In  exoess  of  the  rate  fixed 
by  law  is  not  so  oppressive  as  to 
Intimidate  carriers  from  resorting 
to  courts  to  test  its  validity.     Hence 


an  argument  that  the  legislative  rates 
are  in  effect  made  conclusive  because 
the  penalties  for  violating  the  law 
are  great  enough  to  terrorise  car- 
riers into  submitting  rather  than  to 
taking  chances  in  succeeding  In  a 
test  case  is  without  force.  Tucker 
v.  Missouri  Pac.  R.  Co.,  82  Kan.  222, 
108  P  89.  (2)  Penalties  of  not  less 
than  one  thousand  dollars  or  not 
more  than  five  thousand  dollars  for 
the  first  offense  of  charging  more 
than  the  rate  fixed  by  the  commis- 
sion, or  not  less  than  five  thousand 
dollars  nor  more  than  ten  thousand 
dollars  for  every  subsequent  offense, 
are  not  excessive  within  the  consti- 
tutional provision  prohibiting  penal- 
ties of  that  character.  Burlington, 
etc.,  R.  Co.  v.  Dey,  82  Iowa  312,  48 
NW  98.  81  AmSR  477,  12  LRA  436. 

66.  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.,  49  Oh.  St.  102,  30  NE  616. 
See  also  Penalties  [30  Cyc  1361], 

67.  See  statutory  provisions.  And 
see  St.  Louis,  etc..  R.  Co.  v.  State, 
84  Ark.  150,  154,  104  SW  1106  (hold- 
ing that  Kirby  Dig.  |  6803  "de- 
nounces a  penalty  for  the  refusal  of 
a  carrier  to  accept  property  for 
transportation  and  to  issue  receipts 
or  bills  of  lading  therefor"). 

68.  Reld  v.  Southern  R  Co.,  160 
N.  C.  753,  64  SE  874,  17  AnnCas  247 
and  note. 

69.  Reld  v.  Southern  R.  Co.,  153 
N.  C.  490.  69  SE  618;  Reid  v.  South- 
ern R.  Co.,  160  N.  C.  753.  64  SE 
874,  17  AnnCas  247;  Wampum  Cotton 
Mills  v.  Carolina,  etc.,  R.  Co.,  150 
N.  C.  612,  64  SE  688;  Garrison  v. 
Southern  R.  Co.,  150  N.  C.  575,  64  SE 
578;  Reid  v.  Southern  H.  Co.,  149  N. 
C.  423,  83  SE  112:  Twltty  v.  South- 
ern R.  Co.,  141  N.  C.  366,  53  SE 
957;  Currle  v.  Raleigh,  etc,  R.  Co., 
135  N.  C.  635,  47  SE  664;  Bagg  v. 
Wilmington,  etc.,  R.  Co..  109  NT  C. 
279,  14  SE  79,  26  AmSR  667,  14  LRA 
696.  And  see  generally  decisions 
cited  in  subsequent  notes  In  this  and 
the  following  sections. 

TO.     See    supra    |    944. 


Yl.  Cox  v.  Atlantic  Coast  Line  R 
Co.,  148  N.  C.  458,  62  SE  556.  See 
also  supra  I  943. 

TS-  Cox  v.  Atlantic  Coast  Line  H. 
Co..  146  N.  C.  45».  62  SE  656. 

TS.  Tilley  v.  Norfolk,  etc.,  R  Co., 
162  N.  C.  Vf,  77  SE  994  (holding  that 
under  Revlaal  [1905]  II  1066.  1099. 
1112,  Acts  [1907]  cc  469,  471.  and 
the  rules  of  the  corporation  commis- 
sion, a  carrier  whose  motive  power 
is  lire-driven  engines  may  refuse  to 
receive  loose  hay  for  transportation). 

T4.  Garrison  v.  Southern  R.  Co, 
150  N.  C.  «7(.  64  SE  678. 

TS.  Murphy  Hardware  Co.  v. 
Southern  R.  Co.,  150  N.  C.  703,  64  SE 
878.  22  LRANS  1200.  17  AnnOas  481; 
Garrison  v.  Southern  R.  Co..  150  N. 
C.  575,  64  SE  578.  But  see  St.  Louis, 
etc..  R  Co.  v.  State.  84  Ark.  150,  10« 
SW  1106  (holding  that  a  carrier  can- 
not excuse  its  refusal  to  receive 
goods  for  transportation,  and  issue 
a  bill  of  lading  therefor,  and  escape 
the  penalty  Imposed  by  Kirby  Dig. 
I  6808,  by  showing  that  an  unusual 
emergency  has  caused  a  shortage  of 
cars  so  that  goods  cannot  be 
shipped  out  as  rapidly  as  Is  custo- 
mary. No  reason  Is  stated  for  this 
holding). 

■     Strikes.— I 


[a]  Strikes. — In  applying  this 
principle,  it  has  been  held  that.  If 
the  carrier  was  unable  to  transport 
cattle  because  its  motive  power  was 
tied  up  by  a  strike,  it  would  not  be 
liable  for  the  statutory  penalty  for 
its  refusal  to  receive  the  stock. 
Murphy  Hardware  Co.  v.  Southern  R. 
Co.,  150  N.  C.  703,  64  SE  873,  » 
LRANS  1200  and  note,  17  AnnCas 
481  and  note. 

76.  Reld  v.  Southern  R.  Co..  1M 
N.  C.  753.  64  SE  874.  17  AnnCas  2(7. 

77.  Burlington  Lumber  Co.  v. 
Southern  R.  Co.,  152  N.  C.  70,  67  NE 
167. 

78.  Garrison  v.  Southern  R  Co- 
150  N.  C.  675,  64  SE  678  (where  It 
was  said  that  the  fact  that  the  con- 
signee refused  to  discharge  his  duty 
to  the  carrier  would  furnish  no  ex- 
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of  the  point  to  which  they  were  destined;79  or  that 
the  point  to  which  the  freight  was  to  be  consigned 
was  not  a  regular  station  at  which  an  agent  of  the 
carrier  was  kept.80  Where  the  carrier  fails  to  pro- 
vide sufficient  platform  facilities  for  receiving  cot- 
ton ordinarily  awaiting  transportation,  it  is  not  ex- 
cused from  receiving  cotton  for  transpoitation, 
because  the  shipper  refuses  to  place  it  on  the  plat- 
form which  is  covered  with  other  cotton,  necessitat- 
ing unusual  expense  in  putting  the  cotton  on  the 
platform.11  The  fact  that  a  connecting  carrier  re- 
fuses to  receive  freight  for  a  certain  consignee  will 
not  relieve  the  initial  carrier  from  liability  for  the 
penalty  for  refusing  to  receive  freight.82 

[$  058]  d.  Who  Entitled  to  Sue.  Where  the 
statutes  provide  that  the  penalty  shall  be  recovered 
by  "the  party  aggrieved,"  the  shipper  is  entitled 
to  sue  for  the  penalty;88  but  a  mere  agent,84  or  the 
attorney  for  attaching  creditors,85  or  a  connecting 
carrier  over  whose  lines  the  freight  is  consigned, 
is  not  so  entitled. 

[$  959]  e.  Conditions  Precedent  to  Bight  to 
Sue.  Before  the  liability  for  a  penalty  can  attach, 
there  must  be  an  actual  tender  of  the  freight  for 
shipment;"  and  the  tender  must  be  made  during 
business  hours88  and  at  a  regular  station,  when  the 
statute  so  requires.88  In  making  a  tender,  it  is  not 
essential  that  any  particular  language  be  used;  it 
is  sufficient  that  the  language  amounts  in  common 


cuso  for  the  carrier  to  refuse  to  dis- 
charge Its  duty  to  the  consignor). 

79.  Reld  v.  Southern  R.  Co.,  ISO 
N.  C.  75S,  64  SB  874,  17  AnnCaa  247 
(where  It  was  said  that  he  should 
have  known  or  ascertained  the  lo- 
cation of  the  shipping-  point). 

[a]     A  slight  error  made  hy  the 


in  giving  the  urn*  of  the 
place  of  destination,  which  is  not 
calculated  to  mislead  the  carrier's 
agent,  furnishes  no  excuse  for  re- 
fusal to  transport.  Reld  v.  Southern 
R.  Co.,  ISO  N.  C.  753,  64  SB  874,  17 
AnnCaa  247. 

BO.  Reld  v.  Southern  R.  Co.,  149 
N.  C.  423,  63  SB  112. 

81.  St.  Louis,  etc.,  R.  Co.  v.  State, 
84  Ark.  150,  104  SW  1106. 

82.  Wampum  Cotton  Hills  v. 
Carolina,  etc..  R.  Co.,  150  N.  C.  612, 
614.  64  SB  588  (where  It  was  said 
that  the  Initial  carrier  should  have 
received  the  freight,  carried  it  to  the 
connecting  point,  and  then  tendered 
It  to  the  connecting  carrier;  that  "if, 
by  simply  ordering  an  embargo 
against  one  of  Its  customers  .  .  . 
[the  connecting  carrier]  could  para- 
lyse all  of  the  connecting  roads  and 
relieve  them  from  the  duty  to  receive 
shipments  to  such  person,  the  com- 
mon law  would  fall  and  the  statutes 
passed  to  enforce  the  public  duty  he 
of  no  avail.  One  company  could  de- 
stroy the  business  of  any  person  or 
corporation,  starve  It  out  of  exist- 
ence, bankrupt  It  by  ordering  an 
embargo  and  notifying  all  other 
roads  that  it  would  not  receive 
freight  for  the  persons  selected  as 
the  subject  for  discrimination.  Bach 
company  must  discharge  its  duty 
and  cas^  the  responsibility  for  re- 
fusing upon  the  one  who  is  der- 
elict''). 

88.  Crosby  v.  Pore  Marquette  R. 
Co.,  131  Mich.  288,  289,  91  NW  124; 
Burlington  Lumber  Co.  v.  Southern 
R  Co.,  1S2  N.  C.  70,  67  SB  167;  Mc- 
Rackan  v.  Atlantic  Coast  Line  R.  Co., 
150  N.  C.  331,  63  SB  1042;  Reld  V. 
Southern  R.  Co.,  149  N.  C.  423,  63  SB 
112. 

84.  McRackan  v.  Atlantic  Coast 
Line  R.  Co.,  150  N.  C.  331,  68  SB  1042 
(not  the  real  party  in  interest). 

85.  McRackan  v.  Atlantic  Coast 
Line  R.  Co.,  150  N.  C.  831,  63  SE 
1042. 

88.  Crosby  v.  Pere  Marquette  R. 
Co.,  131  Mich.  288,  91  NW  124  (hold- 
ing that  connecting  carriers  have  no 


further  interest  than  as  common  car- 
riers prepared  to  perform  a  service, 
in  case  the  freight  so  shipped  reached 
the  point  of  connection  with  their 
line,  and  have  not  suffered  a  legal 
injury  such  as  excludes  the  right  of 
the  shipper  to  recover  and  transfers 
the  cause  of  action  to  them). 

87.  Wampum  Cotton  Mills  v.  Caro- 
lina, etc.,  R.  Co.,  160  N.  C.  608,  64 
SB  686;  Land  v.  Wilmington,  etc., 
R.  Co.,  104  N.  C.  48,  10  SE  80. 

88.  Wampum  Cotton  Mills  v.  Caro- 
lina, etc.,  R.  Co.,  160  N.  C.  608,  64  SB 
686. 

89.  Garrison  v.  Southern  R.  Co., 
150  N.  C.  676,  64  SB  678;  Alsop  v. 
Southern  Express  Co.,  104  N.  C.  278, 
10  SE  297,  6  LRA  271. 

[a]  What  Is  a  "regular  station." 
— (1)  The  words  "regular  station" 
denote  a  place  where  the  railroad 
transacts  regular  and  orderly  busi- 
ness, with  suitable  buildings  and  ap- 
pliances, and  with  agents  present  at 
all  appropriate  times,  to  give  bills 
of  lading  and  receipts  to  shippers 
tendering  or  receiving  freight;  and 
the  fact  that  a  place  Is  set  down  In 
the  circulars  and  orders  of  the  rail- 
road as  a  station,  and  that  a  mall 
train  stops  there  regularly  is  not 
sufficient  to  make  it  a  "regular  sta- 
tion." Land  v.  Wilmington,  etc.,  R. 
Co.,  104  N.  C.  48,  10  SB  80.  (2)  A 
point  on  a  railroad  where  there  was 
never  any  station  agent,  no  agent's 
office,  no  books  kept,  tickets  sold,  or 
bills  of  lading  given,  but  where  con- 
ductors had  frequently  stopped 
trains  to' receive  and  let  off  freight 
and  passengers,  is  not  a  regular  sta- 
tion within  the  meaning  of  Code  I 
1964,  Imposing  a  penalty  for  refusal 
to  receive  and  forward  freight  when 
tendered  at  a  regular  station.  Kel- 
logg v.  Suffolk,  etc.,  R.  Co.,  100  N.  C. 
168,  5  SE  379. 

80.  Wampum  Cotton  Mills  v.  Caro- 
lina, etc.,  R.  Co.,  160  N.  C.  608,  64 
SE  586. 

[a]  Taots  held  to  show  tender, — 
Where  a  shipper  placed  lumber  on  a 
car  with  the  carrier's  consent  and 
demanded  a  bill  of  lading  which  was 
refused,  and  he  afterward  went  to 
the  agent  of  the  carrier  two  or  three 
times  and  asked  him  if  he  had  shlp- 

?ied  the  carload,  and  the  agent  said 
hat  he  had  not,  the  facts  are  suffi- 
cient to  show  a  tender.  Garrison  v. 
Southern  R.  Co.,  150  N.  C.  575,  64  SB 
578. 


understanding  to  a  tender.90  There  is  a  refusal  to 
transport  within  the  meaning  of  the  statute  when 
the  carrier  permits  a  shipper  to  load  his  cars  with 
goods,  but  refuses  to  ship  the  car  or  to  issue  a 
bill  of  lading  therefor.81  ' 

[$  960]  I.  Actions.  The  declaration,  petition, 
or  complaint  must  allege  all  the  statutory  requi- 
sites, to  establish  defendant's  liability  for  the  pen- 
alty ;92  thus,  it  must  allege  a  proper  tender,98  and  such 
tender  must  be  proved.84  Where  the  penalty  is  a 
percentage  of  the  value  of  the  property  at  the  time 
it  should  have  been  shipped,  calculated  for  the  time 
of  the  delay,  the  petition  must  show  the  date  of 
shipment  or  tender,  the  value  of  the  goods,  and  the 
period  of  delay.95  Plaintiff  need  not  show  that  de- 
fendant has  filed  and  published  its  schedule  of 
freight  rates  as  required  by  law,  as  defendant  will 
be  presumed  to  have  complied  with  the  law.98 

[y  961]  g.  Amount  and  Number, of  Penalties. 
Where  the  statute  provides  that  each  article  refused 
shall  constitute  a  separate  offense,  on  a  refusal  of 
a  railroad  company  to  transport  a  lot  of  cattle,  a 
separate  penalty  is  recoverable  for  each  head.97  A 
statute  imposing  a  penalty  of  fifty  dollars  for  each 
day's  failure  to  receive  freight  for  shipment  is  not 
invalid  as  imposing  a  penalty  which  would  prevent 
the  carrier  from  resorting  to  the  courts  to  deter- 
mine the  validity  of  a  statute  imposing  it.98  To' 
entitle  a  shipper  daily  to  the  statutory  penalty  for 

81.  Tilley  v.  Norfolk,  etc..  R.  Co., 
162  N.  C.  37,  77  SB  994;  Garrison  ▼. 
Southern  R.  Co..  160  N.  C.  675,  64 
SE  678;  Twltty  v.  Southern  R.  Co., 
141  N.  C.  855,  63  SE  867. 

98.  Kansas  City,  etc.,  R.  Co.  v. 
Cole,  (Tex.  Civ.  A.)  149  SW  763; 
Dorrance  v.  International,  etc.,  R. 
Co.,  53  Tex.  Civ.  A.  460.  126  SW  694. 
See  also  Penalties  [30  Cyc  1352], 

88.  Currle  v.  Raleigh,  etc.,  R.  Co., 
136  N.  C.  585,  47  SE  664  (holding 
that,  in  an  action  against  a  carrier 
to  recover  a  statutory  penalty  for 
refusal  to  receive  merchandise  for 
transportation,  a  complaint  alleging 


a  tender  at  defendant's  regular  depot 
at  a  specified  place  on  May  2,  1903, 
and  that  the  defendant  for  two  suc- 
cessive days,  namely,  "on  8th  and  Dth 
of  May,  1903,  failed  and  refused  to 
receive  the  same,"  contained  a  suffi- 
cient allegation  of  tender). 

STeoeaslty  of  tender  see  supra  { 
959. 

94.    See  cases  infra  this  note. 

[a]  Svldenoe  hold  to  show  lasunt- 
oiant  tender*— Co*  v.  Attentate  Coast 
Line  R.  Co..  148  N.  C.  469.  62  SE  656. 

[b]  Bvidonc*  held  Mntolent  to  go 
to  Jury   on   snnVasnoy  of  tender. 
Wampum   Cotton    Mills   v.   Carolina, 
etc..  ft.  Co.,  160  N.  C.  608,  64  SE  586. 

96.  Kansas  City,  etc.,  R.  Co.  v. 
Cole,  (Tex.  Civ.  A.)  149  SW  763; 
Dorrance  v.  International,  etc.,  R 
Co.,  58  Tex.  Civ.  A.  460,  126  SW  694. 

96.  Burlington  Lumber  Co.  v. 
Southern  R  Co.,  162  N.  C.  70,  67  SE 
167. 

97.  Carter  v.  Wilmington,  etc.,  R. 
Co..  126  N.  C.  437,  36  BE  14. 

98.  Garrison  v.  Southern  R.  Co., 
150  N.  C.  575.  64  SE  578.  And  see  St. 
Louis,  etc..  R.  Co.  v.  State,  84  Ark. 
160,    104    SW    1106    (holding    that   a 

fienalty  of  fifteen  hundred  dollars, 
mposed  on  a  carrier  violating  Klrby 
Dig.  5  6803,  by  failing  to  receive 
for  shipment  ten  bales  of  cotton,  and 
to  issue  a  bill  of  lading  therefor,  is 
not  excessive,  the  statute  fixing  a 
minimum  and  maximum  penalty,  and 
it  being  for  the  trial  court  to  assess 
the  amount). 

[a]  Constitutional  limitations. — 
"I  think  that  the  correct  limitation 
upon  legislation  of  this  character  is 
stated  by  Mr.  Justice  Peckham  In 
Ex  p.  Young,  209  TJ.  S.  123.  28  SCt 
441,  52  L.  ed.  714.  13  LRANS  932,  14 
AnnCas  764.  If  the  penalties  are  so 
enormous  that  the  parson  upon  whom 
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failure  to  receive  freight  for  shipment,  there  most 
have  been  a  tender  and  a  refusal  each  day.98 

■  [$  962]  4.  Failure  to  Furnish  and  Equip  Oars— 
a.  In  General  In  a  number  of  jurisdictions  statutes 
have  been  enacted  which  impose  penalties  on  carriers 
for  a  failure  to  furnish  cars  to  shippers  who  have 
complied  with  the  provisions  of  the  statutes.1  These 
statutes  are  upheld  as  being  a  proper  regulation  of 
common  carriers,2  as  far  as  they  are  reasonable; 
unreasonable  regulations  are  void.3  They  are  to  be 
strictly  construed  and  no  penalty  other  than  that 
specifically  provided  by  the  statute  can  be  imposed.4 
Under  these  statutes  it  has  been  held  that  the  car- 
rier is  not  bound  to  furnish  any  particular  kind  of 
car,  as-  long  as  the  cars  which  it  furnishes  or  ten- 
ders are  suitable  for  the  particular  kind  of  freight 
offered  for  transportation;5  and  the  fact  that  the 
shipper  has  made  a  binding  contract  with  the  car- 
rier for  a  particular  kind  of  cars  does  not  affect  the 
operation  of  this  rule,  the  remedy  of  the  shipper  be- 
ing for  a  breach  of  the  contract  and  not  an  action 
to  recover  the  penalty.*  Statutes  exist  requiring 
the  carrier  to  furnish  double-decked  cars  for  cer- 
tain kinds  of  live  stock.1  The  carrier  is  not  liable 
to  the  penalty  for  refusing  to  furnish  cars  to  be 


they  are  Imposed  is  prevented  from 
resorting-  to  the  courts  to  determine 
the  validity  of  the  statute — that  is, 
that  an  unsuccessful  effort  to  do  so 
would  work  their  destiructlon— they 
are  invalid.  No  such  result  could 
follow  the  enforcement  of  the  statute 
under  consideration."  Garrison  v. 
Southern  R  Co.,  160  N.  C.  575.  593, 
64  SB  578. 

99.  Wampum  Cotton  Mills  v. 
Carolina,  etc..  It.  Co.,  150  N.  C.  508, 
64  SB  586. 

1.     See   statutory   provisions. 

S.  Emerson  v.  St.  Louis,  etc.,  II. 
Co.,  Ill  Mo.  161,  19  SW  1118. 

S.  Houston,  etc.,  R.  Co.  v.  Mayes, 
201  U.  S.  821.  26  SCt  491,  50  L.  ed. 
772  [rev  86  Tex.  Civ.  A.  606,  88  SW 
63];  Southern  R.  Co.  v.  Atlantic 
Sand,  etc..  Co.,  135  Ga.  85,  68  SB  807. 

[a]  sUynlatlons  heU  reasonable. 
—X  rule  of  a  railroad  commission 
made  In  accordance  with  statutory 
authority  which  provides  that,  when 
a  shipper  files  witn  a  railroad  com- 
pany written  application  for  cars, 
stating;  the  character  of  freight  to  be 
shipped  and  its  destination,  the  rail- 
road company  shall  furnish  such  cars 
within  four  days,  Sundays  and  holi- 
days excepted,  etc.,  and  for  a  viola- 
tion of  the  rule  shall,  within  thirty 
days  after  demand,  pay  the  shipper 
one  dollar  per  day  per  car  after  ex- 
piration of  the  free  time,  is  a  reason- 
able rule.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co..  136  Ga.  35,  68  SB  807. 

[b]  KegTilations  held  unreason- 
able.—"An  absolute  requirement  that 
a  railroad  shall  furnish  a  certain 
number  of  cars  at  a  specified  day, 
regardless  of  every  other  considera- 
tion except  strikes  and  other  public 
calamities,  transcends  the  police 
power  of  the  State  and  amounts  to 
&  burden  upon  interstate  commerce. 
It  makes  no  exception  In  oases  of  a 
sudden  congestion  of  traffic,  an  actual 
inability  to  furnish  cars  by  reason 
of  their  temporary  and  unavoidable 
detention  in  other  States,  or  In  other 
places  within  the  same  State.  It 
makes  no  allowance  for  Interference 
of  traffic  occasioned  by  wrecks  or 
other  accidents  upon  the  same  or 
other  roads.  Involving  a  detention  of 
traffic,  the  breaking  of  bridges,  acci- 
dental fires,  washouts  or  other  un- 
avoidable consequences  of  heavy 
weather."  Houston,  etc.,  R.  Co.  v. 
Mayes,  201  U.  S.  321,  329.  26  SCt  491, 
50  L.  ed.  772  [rev  36  Tex.  Cdv.  A. 
606,  83  SW  63}. 

4.  Atchison,  etc.,  R.  Co.  v.  Peo., 
227  111.  270,  81  NB  342  [rev  128  111. 
A.   38];   San  Antonio,  etc.,   R.  Co.   v. 


See 


Bailey,    (Tex.    A)    16    SW    203. 
also  supra  {  943. 

[a]  Bole  applied.  By  refusing  to 
furnish  cars  on  request,  a  railroad 
company  does  not  incur  the  penalty 

?rovlded  by  another  statute  for  re- 
using to  transport  goods.  Atchison. 
etc.,  R.  Co.  v.  Peo.,  227  111.  270,  81 
NB  342  [rev  128  111.  A  28];  San 
Antonio,  etc.,  R.  Co.  v.  Bailey,  (Tex. 
A.)  15  SW  202. 

8.  Texas,  etc,  R  Co.  v.  Barrow, 
33  Tex.  Civ.  A.  611,  77  SW  643  (hold- 
ing that,  In  order  to  recover,  plaintiff 
must  show  affirmatively  that  no 
other  cars  would  be  suitable  for 
transportation  of  such  freight  as  he 
desired  to  ship). 

6.  Texas,  etc.,  R.  Co.  v.  Barrow, 
33  Tex.  Civ.  A  611,  77  SW  648. 

7.  See  statutory  provisions. 

[a]  Texas  statate— (1)  Rev.  St. 
(1896)  art  4502a,  makes  it  the  duty 
of  railway  companies  to  provide 
double-decked  cars  for  sheep,  goats, 
bogs,  and  calves,  but  prescribes  no 
penalty  for  their  failure  so  to  do. 
Article  4502b  declares  that  it  shall 
be  unlawful  to  charge  more  for  ship- 
ping a  double-decked  car  of  such  ani- 
mals than  'Is  charged  for  shipping  a 
carload  of  other  cattle  or  horses,  and 
that  any  railway  company  which 
shall  fail  or  refuse  to  furnish  double- 
decked  cars  for  sheep,  etc.,  shall  be 
liable  to  the  owner  or  shipper'  for 
five  hundred  dollars  liquidated  dam- 
ages, provided  that,  if  the  railroad 
company  shall  transport  such  ani- 
mals in  single-decked  oars  at  half 
the  price  per  carload  charged  for 
shipping  horses  and  other  cattle,  the 
penalty  shall  be  inoperative.  It  was 
held  that  a  shipper  of  sheep,  etc.,  had 
no  actionable  right  to  recover  a  pen- 
alty for  failure  to  provide  double- 
decked  cars,  unless  he  had  been 
charged,  and  required  to  pay,  a 
greater  amount  for  his  shipment  In 
single-decked  cars  than  one  half  the 
price  per  carload  charged  for  horses 
and  other  cattle.  Ft,  worth,  etc.,  R. 
Co.  v.  Starr,  (Civ.  A.)  141  SW 
1084.  (2)  A  demand  by  the  shipper 
for   double-decked   cars   will  be   fm- 

§Hed.  Ft.  Worth,  etc.,  R  Co.  v. 
tarr,  supra.  (8)  Where  an  initial 
carrier  refused  to  provide  double- 
decked  cars  for  the  shipment  of 
plaintiff's  sheep,  and  the  terminal 
oarrler  oollected  full  rates  for  the 
transportation  of  the  sheep  In  single- 
decked  cars,  the  initial  carrier  was 
liable  for  the  penalty,  unless  it  sus- 
tained tfhe  burden  of  proof  that  such 
terminal  carrier  had  no  authority  to 
act  for  it  in  collecting  such  rate.   Ft. 


used  on  a  connecting  line.*  A  statute  providing 
that  "every  railroad  corporation  in  the  state  shall 
start  and  run  cars  for  the  transportation  of  such 
property  as  shall,  within  a  reasonable  time  previous 
thereto,  be  ready  or  offered  for  transportation," 
cannot  be  so  extended  as  to  include  coal  in  the  earth, 
to  be  dug  and  raised  from  the  mines  after  cars  are 
furnished,  so  that  the  carrier,  for  neglect  in  that 
regard,  will  be  subject  to  the  penalty  provided  in 
the  statute.* 

[i  963]  b.  To  What  Shipments  Applicable. 
Some  of  these  statutes  are  by  their  terms  limited  to 
intra-state  shipments;10  but  others  have  been  held 
by  state  courts  to  apply  to  interstate  as  well  as 
to  intranstate  shipments,11  on  the  theory  that  they 
affect  interstate  commerce  in  only  an  indirect  or 
remote  manner.1*  But  the  supreme  court  of  the 
United  States  has  definitely  settled  the  rule  to  the 
contrary  on  the  ground  that  congress  has  exerted 
its  paramount  authority  over  the  subject,  thereby 
superseding  any  state  legislation  relating  to  the 
same  matter.1* 

[i  964]  c  Application  for  Can.  To  authorize 
a  recovery  of  a  penalty  under  the  provisions  of  the 
statutes  under  consideration,  all  the  statutory  re- 

Worth,  etc.,  R.  Co.  v.  Starr,  (Civ.  A) 
141  SW  1084. 


8.  Texas,  etc..  R.  Co.  v.  Loving, 
(Tex.  Civ.  A.)  98  SW  451:  Houston, 
etc.,  R.  Co.  v.  Buchanan,  41  Tex.  Civ. 
A  620,  94  SW  199  (where  it  was  said 
that  the  statute  cannot  by  implica- 
tion Impose  the  duty  to  furnish  cars 
beyond  its  own  line). 

9.  Peo.  v.  Illinois,  etc.,  R  Co..  121 
111.  606,  14  NB  261. 

10.  See  statutory  provisions. 

[a]  Xatra-state  ox  foreign  aUtp- 
Ments —Under  Rev.  St  (1895)  art 
4499,  authorizing  the  recovery  of  a 
penalty  for  the  failure  to  furnish 
cars  for  an  intra-state  shipment,  that 
a  shipper  demanding  oars  had  the 
intention  and  did  actually  Bhlp  them 
to  a  point  in  Mexico  does  not  change 
the  shipment  to  a  foreign  shipment, 
where  the  freight  was  shipped  to  a 
point  within  the  state  consigned  to 
the  shipper,  and  the  freight  was 
there  paid,  and  the  freight  was  there- 
after shipped  to  a  point  In  Mexico. 
Texas,  etc.,  R.  Co.  v.  Taylor.  103  Tex. 
367,  126  SW  1117.  1200  raff  64  Tex. 
Civ.  A  419,  118  SW  1097].  See  also 
Commerce  [7  Cyc  446). 

11.  Southern  R  Co.  v.  Atlanta 
Sand,  etc..  Co.,  135  Ga.  85,  68  SB  807: 
Gray  v.  Minneapolis,  etc.  R.  Co.,  110 
Minn.  527,  124  NW  1100;  Hardwlck 
Farmers'  El.  Co.  v.  Chicago,  etc.,  R 
Co.,  110  Minn.  25,  124  NW  819.  19 
AnnCas  1088  and  note;  Houston,  etc.. 
R.  Co.  v.  Mayes,  36  Tex.  Civ.  A  606, 
83  SW  63  [rev  201  U.  S.  321,  26  SCt 
491,  60  L.  ed.  772J. 

18.  Hardwlck  Farmers'  Bl.  Co.  v. 
Chicago,  etc.,  R.  Co.,  110  Minn.  25. 
124  NW  819,  19  AnnCas  1088  and  note 
[rev  226  U.  8.  426]. 

"Neither  Its  purpose  nor  its  opera- 
tion constitutes  a  burden  on  such 
commerce.  Its  enforcement  must 
tend  to  secure  the  prompt  perform- 
ance by  the  carrier  of  its  common- 
law  duty  to  furnish  care  for  trans- 
portation of  freight  and  thus  add  to 
the  volume  of  matter  to  be  trans- 
ported within  and  without  the  state. 
Without  euphemism  It  is  in  aid  of 
commerce  of  both  kinds."  Hardwlck 
Farmers'  Bl.  Co.  v.  Chicago,  etc.,  B. 
Co..  110  Minn.  25,  36.  124NW  81S,  1> 
AnnCas  1088  [rev  226  U.  S.  426.  13 
SCt  174,  57  L.  ed.  284,  46  LRANS 
203]. 

13.  Chicago,  etc..  R  Co.  v.  Hard- 
wlck Farmers'  El.  Co.,  226  TJ.  S.  ««. 
436.  38  SCt  174,  67  L.  ed.  284,  « 
LRANS  203  [rev  110  Minn.  25,  1*4 
NW  819,  19  AnnCas  1088]  (where  it 
was  said:  "The  elementary  and  long 
settled  doctrine  is  that  there  can  be 
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quirements  in  respect  of  application  or  demand  for 
ears  must  be  complied  with  by  the  shipper."  The 
application  must  be  made  to  the  agent  designated 
by  statute.11  An  oral  application  is  insufficient  where 
the  statute  requires  the  application  to  be  in  writ- 
ing.1' The  application  should  state  definitely  the 
time  when  the  cars  shall  be  furnished,  and  non- 
compliance by  the  carrier  with  an  application  for 
ears  which  fixes  no  time,"  nor  requests  that  cars 
shall  be  furnished  "as  soon  as  possible,"18  imposes 
no  liability  on  the  'carrier  for  failure  to  furnish 
ears.  An  application  which  requests  the  carrier  to 
furnish  cars  within  a  shorter  period  than  the  mini- 
mam  allowed  by  the  statute  to  the  carrier  for  fur- 
nishing cars  is  of*  no  effect,1*  and  the  same  conclu- 
sion has  been  reached  in  respect  of  an  application 
which  requests  cars  to  be  furnished  at  a  date  sub- 
sequent to  the  time  allowed  by  the  statute  for  fur- 
nishing cars.20  A  failure  to  comply  with  an  appli- 
cation to  furnish  cars  to  be  used  on  another  line 
imposes  no  liability  on  the  carrier,  where  the  stat- 
ute does  not  require  that  cars  to  be  used  on  an- 
other line  shall  be  furnished.21  And  an  application 
for  cars  of  a  particular  kind  will  not  be  sufficient 
as  a  basis  for  imposing  a  penalty  on  the  carrier, 
where  the  statute  does  not  impose  on  it  the  duty 
of  supplying  a  particular  kind  of  cars,  but  only  such 
as  are  suitable  for  the  kind  of  property  which  the 
shipper  desires  to  transport.23 

[*,  965]     <L    Defeases.    When  expressly  so  pro- 
vided by  statute,  a  strike  on  the  carrier's  line  is  a 


good  defense  to  an  action  to  recover  penalties  for 
failure  to  furnish  cars  j28  and  even  in  the  absence  of 
any  statute  so  providing,  a  strike  of  such  magnitude 
as  to  render  the  carrier  unable  by  the  use  of  proper 
effort  to  furnish  cars  on  demand  would  constitute 
a  good  defense,24  although  it  would  be  otherwise  if 
the  strike  was  of  an  insignificant  number  of  em- 
ployees or  in  some  department  in  no  substantial 
way  interfering  with  the  furnishing  of  cars.25  The 
mere  fact  that  the-  carrier  did  not  have  sufficient 
cars  to  comply  with  the  demands  made  on  its  serv- 
ice, when  cars  were  ordered  from  it,  constitutes  no 
defense.2"  But  where  there  is  a  rush  of  business 
or  congestion  of  traffic  which  could  not  reasonably 
have  been  anticipated,  and  the  failure  to  furnish 
cars  is  due  to  this  cause,  the  carrier  is  not  liable  for 
noncompliance  with  the  statute.27  Where  the  stat- 
ute requires  the  applicant  to  deposit  with  the  agent 
of  the  carrier  at  the  time  of  making  his  application 
a  part  of  the  freight  charges,  it  is  a  good  defense 
that  at  the  point  of  shipment  the  carrier  had  no 
agent.28  The  fact  that  the  cars  were  eventually 
furnished,  although  not  within  the  required  time, 
does  not  prevent  the  recovery  of  a  penalty.28  Nor 
is  it  a  defense  that  a  buyer  from  the  shipper  noti- 
fied the  carrier  not  to  carry  any  more  of  the  ship- 
per's property  consigned  to  the  buyer.20  It  is  pot 
a  defense  that  a  demand  was  made  for  cars  to  be 
shipped  outside  of  the  state,  the  statute  not  requir- 
ing the  carrier  so  to  do,  where  the  carrier's  right 
to  limit  the  use  of  cars  to  shipments  inside  the 


no  divided  authority  over  interstate 
commerce  and  that  the  regulations 
of  Congress  on  that  subject  are  su- 
preme. It  results,  therefore,  that  In 
a  case  where  from  the  particular  na- 
ture of  certain  subjects  the  State 
may  exert  authority  until  Congress 
acts  under  the  assumption  that  Con- 
gress by  Inaction  has  tacitly  author- 
ized It  to  do  so,  action  by  Congress 
destroys  the  possibility  of  such  as- 
sumption, since  such  action,  when 
exerted,  covers  the  whole  field  and 
renders  the  State  impotent  to  deal 
with  a  subject  over  which  It  had  no 
inherent  but  only  permissive 
power"):  Houston,  etc.,  R.  Co.  v. 
Hayes,  201  U.  S.  321,  26  SCt  491,  SO 
L.  ed.  772  [rev  36  Tex.  Civ.  A.  606, 
83  SW  53]. 

14.     See  cases  Infra  this  section. 

16.  Austin,  etc.,  R.  Co.  v.  Slator,  7 
Tex.  Civ.  A.  344,  347.  26  SW  233 
(holding  that  a  railroad  company's 
local'  agent  in  charge  of  Its  trans- 
portation at  that  point  Is  "the  per- 
son in  charge  of  transportation,  to 
whom  as  alternative  to  the  superin- 
tendent application  may  be  made  for 
stock  cars). 

16.  Texas,  etc.,  R.  Co.  v.  Barrow, 
33  Tex.  Civ.  A.  611,  77  SW  643. 

[a]  Bole  applied. — Where  after  a 
written  demand  for  stable  cars  for  a 
shipment  of  cattle  the  shipper  made 
an  oral  demand  for  any  kind  of  suit- 
able oars,  failure  to  comply  with  such 
demand  was  not  a  violation  of  the 
statute,  since  it  did  not  amount  to  a 
written  demand.  Texas,  etc.,  R.  Co. 
▼.  Barrow,  33  Tex.  Civ.  A.  611,  77 
ew  643 

17.  Cox  v.  Missouri,  etc.,  R.  Co., 
81  Kan.  186,  105  P  14  (where  it  was 
said  that,  where  the  application  men- 
tioned no  time,  to  treat  the  absence 
of  such  statement  to  mean  "now" 
would  be  legislation  and  not  Inter- 
pretation). 

18.  Texas,  etc.,  R.  Co.  v.  Hughes, 
99  Tex.  633.  91  SW  567;  Texas,  etc.. 
It-  Co.  v.  Shlpman,  (Tex.  Civ.  A.)  98 
SW  449  (where  it  was  said:  "The 
phrase  'as  soon  as  possible'  specifies 
i»o  time  whatever"). 

It.  McDuffie  v.  Seaboard  Air  Line 
K-  Co.,  146  N.  C  897.  69  SB  183  (stat- 


ute allowing  carrier  four  days  after 
receipt  of  application  wdthln  which 
to  furnish  oars  and  an  application 
demanding  that  cars  shall  be  fur- 
nished within  two  days):  Griffith  v. 
Texas,  etc..  R.  Co.,  63  Tex.  Civ.  A. 
610,  116  SW  648  (one  day);  Texas, 
etc.,  R.  Co.  v.  Blocker,  48  Tex.  Civ. 
A  100,  106  SW  718  (statute  allowing 
carrier  three  days  after  receiving  ap- 
plication in  which  to  furnish  cars 
and  application  requiring  them  to  be 
furnished  within  one  day). 

90.  Texas,  etc.,  R.  Co.  v.  Andrews, 
(Tex.)  126  SW  662,  663  [rev  (Civ.  A)" 
118  SW  1101]  (where  the  court  said: 
"The  purpose  of  the  statute  was  to 
facilitate  the  movement  of  freight, 
when  it  was  ready  for  shipment,  and 
not  to  provide  for  Its  shipment  when 
it  could  be  got  ready.  The  freight 
was  to  be  practically  tendered.  If 
as  in  this  case  the  shipper  had  the 
right  to  name  a  day  10  days  after 
the  3  allowed  for  supplying  the  cars, 
why  should  he  not  be  allowed  30  or 
40  days,  or  such  time  as  the  cattle 
could  be  fattened  and  prepared  for 
market"). 

21.  Texas,  etc.,  R.  Co.  v.  Loving, 
(Tex.  Civ.  A.)  98  SW  451:  Houston, 
etc.,  R.  Co.  v.  Buchanan,  42  Tex.  Civ. 
A.  620,  94  SW  199. 

22i  Chicago,  etc.,  R.  Co.  v.  Rtsley, 
65  Tex.  Civ.  A.  66,  119  SW  897. 

[a]  Bale  applied. — Where  a  ship- 
per demanded  stable  cars  for  the 
shipment  of  cattle,  such  cars  not  be- 
ing the  only  suitable  ones  for  the 
shipment  of  cattle,  the  railroad  com- 
pany was  not  required  to  furnish 
other  suitable  cars.  Texas,  etc.,  R. 
Co.  v.  Barrow,  33  Tex.  Civ.  A  611,  77 
SW  643. 

[bl  What  constitutes  demand  for 
particular  kind  of  oars. — A  shipper's 
order  for  cars  of  not  less  than  eighty 
thousand  pounds  capacity  each,  al- 
though evidencing  a  willingness  to 
accept  "their  equivalent  In  different 
capacity  cars,"  and  also  describing 
them  as  "such  cars  as  are  suitable  to 
be  loaded  with  crushed  stone,"  im- 
mediately following  the  demand  for 
gondolas,  or  coal  cars,  is  an  order 
for  cars  of  a  particular  kind  which 
a   railroad   company  was   not  bound 


by  Rev.  St  (1895)  art  4497,  to  fur- 
nish. Chicago,  etc..  R.  Co.  v.  Rlsley, 
56  Tex.  Civ.  A.  66,  69,  119  SW  897. 

23.  Texas,  etc.,  R.  Co.  v.  Andrews, 
103  Tex.  271,  128  SW  662. 

24.  Southern  R  Co.  v.  Atlanta. 
Sand,  etc.,  Co.,  135  Ga.  35,  68  SB 
807. 

28.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  135  Ga.  36,  68  SB 
807. 

28.  St.  Louis,  etc.,  R.  Co.  v.  State, 
85  Ark.  311,  107  SW  1180,  122  AmSR 
33;  Southern  R  Co.  v.  Atlanta  Sand, 
etc.,  Co.,  186  Ga.  36,  68  SB  807. 

fa]  Xnemclenoy  of  oar  service 
rules  as  an  •xensa^-lt  Is  not  a  de- 
fense to  an  action  for  penalties  for 
failure  to  furnish  oars  that  the  rules 
of  an  association  of  railroads  to 
which  the  carrier  belonged,  govern- 
ing the  return  of  cars,  proved  In- 
effectual to  secure  the  return  of  its 
cars  after  passing  Into  the  posses- 
sion of  other  carriers,  where  Its  ex- 
perience for  two  or  three  years  had 
demonstrated  that  the  rules  for  the 
return  of  cars  were  inefficient.  In 
this  case  It  was  said:  "Until  the  ap- 
pellant carrier  shows  reasonable 
rules  and  regulations  for  the  inter- 
change of  cars.  It  cannot  avail  itself 
of  these  rules  of  Interchange  as 
causing  and  excusing  its  default  to 
the  public."  St  Louis,  etc.,  R  Co.  v. 
State,  85  Ark.  311.  107  SW  1180,  1182, 
122  AmSR  33. 

27.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  135  Ga.  86,  68  SE  807; 
Udall  Milling  Co.  v.  Atchison,  etc.,  R. 
Co.,  82  Kan.  256,  108  P  187  (under 
a  statute  excusing  the  carrier  from 
furnishing  cars  because  of  unavoid- 
able accident). 

28.  Houston,  etc..  R.'Co.  v.  Camp- 
bell. 91  Tex.  651,  558,  46  SW  2.  43 
LRA  226  (where  the  court  said:  "The 
words  "the  agent'  do  not  mean  any 
agent.  They  crearly  imply  that  a 
particular  agent  Is  meant:  and  the 
only  reasonable  construction  is,  that 
It  is  the  agent  at  or  for  the  point  of 
proposed  shipment,  with  whom  the 
deposit  was  to  be  made"). 

29.  Texas,  etc.,  R.  Co.  v.  Taylor, 
64  Tex.  Olv.  A.  419,  118  SW  1097. 

30.  Houston,  etc.,  R.  Co.  v.  Camp- 
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state  was  not  asserted  at  the  time  the  cars  were 
furnished.81  Where  under  the  statute  the  carrier 
is  excused  from  furnishing  cars  at  any  other  place 
than  its  own  elevators,  it  is  essential  that  it  should 
provide  elevators  sufficient  for  handling  and  stor- 
ing all  grain  designed  for  transportation  over  its 
road,  and  if  it  fails  so  to  do  its  refusal  to  furnish 
cars  at  the  customers'  elevators  adjacent  to  its 
track  will  render  it  liable  to  a  penalty.82 

[$  966]  e.  Who  May  Sue.  One  who  makes  de- 
mand for  the  cars  and  has  control  of  the  property 
may  sue  for  the  penalty  provided  by  the  statute 
for  failure  to  furnish  cars,  although  he  is  only  part 
owner  of  the  property." 

[i  967]  f.  Conditions  Precedent  to  Action.  A 
statutory  requirement  that  the  shipper  shall  have 
"on  hand  at  the  time  any  demand  for  cars  was 
made"  necessary  freight  for  loading  them,  taken  in 
connection  with  the  time  allowed  him  of  forty-eight 
hours  for  loading  after  delivery  to  the  cars,  has 
been  held  to  mean  that  he  must  be  the  owner  and 
manager  of  the  freight  and  have  such  control  over 
it  that  he  can  load  the  cars  ordered  within  such 
time.*4  The  statute  does  not  mean  that  the  shipper 
should  have  the  property  at  the  immediate  point  of 
shipment  at  the  time  of  demand.39  If  the  statute 
so  requires,  the  railroad  commission  must  give  the* 
carrier  opportunity  to  present  a  defense  to  a  claim 
made  by  the  shipper  before  it  as  a  condition  pre- 
cedent to  a  suit  by  the  shipper  to  recover  a  penalty 
for  refusal  to  furnish  cars." 

[(  968]  g.  Actions.  Subject  to  the  provisions 
of  the  statutes  governing  venue,  the, action  may  be 
brought  in  any  county  rff  the  state  in  which  the 
principal  office  or  place  of  business  of  the  carrier 
is  located."  The  petition  need  not  allege  that  the 
point  to  which  plaintiff's  goods  were  shipped  was 
a  station  on  defendant's  road,  where  it  alleges  that 
"defendant  was  conducting  a  general  passenger  and 


freight  business  over  the  line  of  its  railroad"  be- 
tween the  point  of  shipment  and  the  point  of  desti- 
nation.38 An  answer  which  fails  to  allege  facts  to 
show  that  defendant  had  performed  its  duty  by 
furnishing  a  sufficient  number  of  cars  to  meet  the 
ordinary  needs  of  its  business  which  it  could 
reasonably  anticipate,  or  that  a  scarcity  of  cars  and 
existing  demands  for  them  were  the  results  of  cir- 
cumstances not  in  its  power  reasonably  to  control 
and  provide  against  is  insufficient.3"  Where  the  stat- 
ute provides  that  not  to  exceed  six  days  shall  con- 
stitute a  reasonable  time  in  which  to  furnish  cars, 
and  no  excuse  for  delay  is  offered  except  that  traffic 
was  unusually  heavy,  the  court  is  justified  in  assum- 
ing that  nine  days  was  a  reasonable  time  within 
which  to  furnish  the  cars.49 

[}  969]  h.  Amount  and  Number  of  Penalties. 
Under  a  statute  fixing  the  penalty  at  twenty-five 
dollars  a  day  for  each  car  not  furnished,  but  not 
naming  the  time  for  which  it  is  to  be  inflicted,  the 
penalty  is  to  be  charged  at  the  rate  of  twenty-five 
dollars  a  day  for  each  car  and  to  be  continued  dar- 
ing the  whole  time  of  the  carrier's  delinquency.41 
This  statute  has  been  held  not  in  violation  of  the 
constitution  as  authorizing  the  imposition  of  ex- 
cessive fines  and  punishment.43 

[$  970]  i.  Failure  Properly  to  Equip  Oars.  In 
a  shipper's  action  to  recover  a  statutory  penalty 
for  the  failure  of  the  carrier  properly  to  equip  ears 
used  for  hauling  lumber  and  timber,  it  is  error  to 
exclude  testimony  that  the  cars  were  under  a  special 
contract  allowed  to  go  out  on  a  private  track  to  be 
loaded  beyond  the  control  of  the  carrier,  where  the 
real  shipper  had  contracted  properly  to  equip  the 
cars  before  loading  them  to  be  transferred  to  the 
carrier  on  its  line.43  In  such  an  action  a  defense 
that  the  oars  were  loaded  on  a  private  track  beyond 
the  carrier's  control  could  be  made  under  the-  gen- 
eral issue.44 


bell.  91  Tex.  651.  46  SW  2.  48  LRA 
225  [rev  (Civ.  A.)  40  SW  431]  (where 
It  was  said  that  the  seller  had  the 
right  to  ship  to  the  buyer  and  hold 
him  to  the  contract). 

31.  Houston,  etc.,  R.  Co.  v.  Bu- 
chanan, (Tex.  Civ.  A.)  84  SW  1073. 

83.  Rhodes  v.  Northern  Pac.  R. 
Co..  34  Minn.  87.  24  NW  347. 

33.  Texas,  etc.,  R.  Co.  v.  Taylor, 
103  Tex.  367,  126  SW  1117,  1200  [aft 
54  Tex.  Olv.  A.  419,  118  SW  1097]. 

34.  Texas,  etc.,  R.  Co.  v.  Taylor, 

54  Tex.  Civ.  A.  419,  421,  118  SW  1097 
(holding-  further  that  whether  he  has 
such  (foods  or  not  does  not  depend 
on  feet  or  miles,  but  rather  on  his 
ability  to  deliver  the  freight  within 
the  time  specified,  and  that  thus  con- 
strued the  statute  1s  not  void  for  un- 
certainty because  of  the  use  of  the 
phrase  "on  hand"). 

35.  Chicago,  etc.,  R.  Co.  v.  Rtsley, 

55  Tex.  Civ.  A.  66,  11»  SW  897; 
Texas,  etc.,  R.  Co.  v.  Taylor,.  64  Tex. 
Civ.  A.  419.  118  SW  1097. . 

[a]  Vact*  held  to  show  that  prop- 
erty was  on  hand. — Where  a  shipper 
demanding  stock  cars  has  his  stock 
within  Ave  miles  of  the  station  ready 
to  be  loaded  within  a  few  hours  after 
receiving  notice  of  the  arrival  of  the 
cars,  he  has  his  stock  "on  hand," 
within  Rev.  St.  (1895)  art  4502,  re- 
lating to  furnishing  shippers  with 
cars  on  demand,  and  providing  that 
It  shall  be  necessary  for  the  party 
bringing  suit  against  any  railroad 
company  under  the  provielomi  of  this 
law  to  show  by  evidence  that  he  had 
"on  hand"  at  the  time  demand  was 
made  the  freight  necessary  to  load 


the  cars.    Texas,  etc.,  R.  Co.  v.  Tay- 
lor. 103  Tex.  367,   126  SW  1117.  1200 


[aif  54  Tex.  Civ.  A  419,  118  SW 
1097]. 

[b]  Pacts  showing'  that  property 
was  not  "on  hand." — Under  Rev.  St. 
(1895)  art  4497,  giving  the  penalty 
for  failure  to  furnish  a  shipper  with 
cars,  and  providing  that  when  the 
"owner"  of  any  freight  shall  apply 
in  writing,  etc.,  and  art  1602  requir- 
ing that  a  party  suing  therefor  shall 
show  that  he  'had  on  hand,"  when 
his  demand  for  cars  was  made, 
freight  necessary  to  load  the  same,  a 
shipper  of  crushed  stone  who  in- 
tended to  load  from  the  crusher  and 
save  expense  in  handling  the  crushed 
product  was  not  the  "owner"  of  any 
crushed  rock  when  he  ordered  cars 
and  did  not  have  such  freight  <  "on 
hand."  and  he  waa  not  entitled  to  a 
penality  for  failure  to  furnish  the 
cars  demanded.  Chicago,  etc..  R.  Co. 
v.  Rlsley,  65  Tex.  Civ.  A.  66,  119  SW 
897 

36.  Southern  R.  Co.  v.  Atlanta 
Sand,  etc.,  Co.,  135  Oa.  35,  68  SE  807 
(in  this  case  a  shipper  acting  under 
Railroad  Commission  Storage  Rule 
No.  9,  filed  with  the  commission  a 
complaint  for  delay  in  furnishing 
cars,  which  the  secretary  of  the  com- 
mission referred  to  the  manager  of 
the  railroad  having  charge  of  claims, 
who  1n  reply  denied  the  charges  and 
stated  that  he  understood  that  suit 
had  been  brought  on  the  claim  and 
he  did  not  suppose  It  worth  while 
for  him  to  answer  the  complaint  In 
detail.  It  was  held  that  this  was  a 
sufficient   compliance   with   L.    [1905] 


p  120  I  3,  requiring  the  railroad 
commission  to  give  a  railroad  com- 
pany an  opportunity  to  present  a 
defense  before  the  commission  so  as 
to  authorise  claimant  to  bring  suit 
for  the  penalty  imposed  by  Rule 
No.  9,  as  authorised  by  L.  [1906]  p 
120  I  2). 

[a]  Decision  of  oonunl— Ion  held 
not  oonclmslve. — A  decision  of  the 
railroad  commission  that  a  railroad 
company  had  not  shown  sufficient 
cause  to  relieve  itself  from  liability 
did  not  conclude  the  company  as  to 
the  question  of  such  liability,  on  a 
suit  by  the  complaining  shipper  for 
the  amount  claimed  by  him  against 
the  company  for  failure  to  furnish 
cars  on  written  demand  within  four 
days  as  provided  by  the  railroad  com- 
mission rule.  Southern  R.  Co.  v.  At- 
lanta Sand,  etc.,  Co.,  135  Ga.  35.  68 
SE  807. 

37.  Star  Grain,  etc.,  Co.  v.  Atchi- 
son, etc.,  R.  Co.,  85  Kan.  281.  116  P 
906. 

38.  Emerson  v.  St.  Louis,  etc.,  R. 
Co..  Ill  Mo.  161.  166,  19  SW  1113. 

39.  Texas,  etc.,  R.  Co.  v.  Allen. 
100  Tex.  525.  101  SW  792  [rev  42 
Tex.  Civ.  A.  331,  98  SW  450]. 

40.  Texas,  etc..  R.  Co.,  v.  Smith. 
34  Tex.  Civ.  A.  671,  79  SW  614. 

41.  Texas,  etc..  R.  Co.  v.  Taylor. 
54  Tex.  Civ.  A.  419,  118  SW  1097. 

49.  Texas,  etc.,  R.  Co.  v.  Taylor, 
54  Tex.  Civ.  A.  419.  118  SW  1097. 

43.  Atlantic  Coast  Line  R  Co.  v. 
Lukens.   68   Flo.   116.  66  8   566. 

44. '  Atlantic  Coast  Line  R  Co.  t. 
Lukens.  68  Fla.  116,  •«  8  5*6. 


For  later 


deralopmenta  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VJVJV^JVIV. 


§§  971-973] 


CARRIERS 


[IOC.  J.]     577 


[I  971]     5.    'Delay  is  Transportation — a.     In 
(kneral.    The  statutes  of  a  number  of  states  impose 
a  penalty  on  the  carrier  for  delay  in  transporta- 
tion.*9   Such  statutes  have  been  upheld  as  a  valid 
ciwcise  of  the  police  power,**  and  they  are  not  un- 
constitutional as  contrary  to  public  policy  on  the 
ground  that  they  promote  dishonesty.*'    These  stat- 
utes are  not  designed  to,  and  do  not,  apply  to  inter- 
state shipments,     even  though  the  initial  and  the 
terminal  point  of  shipment  may  be  within  the  same 
state."     If  construed   to   include  interstate   ship- 
ments they  would  be  a  regulation  of  interstate  com- 
merce and  to  that  extent  void.00     Nor  have  such 
statutes   any  reference   to   loss   of,   or  injury   to, 
goods."    Like  other  penal  statutes,  these  statutes 
are  subject  to  strict  construction."    They  do  not 
apply  to  a  delay  in  delivery  to  the  consignee  after 
the  transportation  ceases,5*  but  to  relieve  the  carrier 
from  the  operation  of  the  statute  it  is  essential  that 
transportation  should  have  terminated,  that  is  to 
say,  the  relation  of  carrier  must  have  ended  and 
that  of  warehouseman  begun.5*    Where  a  shipper  has 
a  cause  of  action  for  a  penalty  under  a  statute  im- 
posing a  penalty  for  delay  in  transportation,  he 
will  be  entitled  to  recover  such  penalty,  although 
snch  statute  operates  as  a  repeal  of  another  statute 
providing  that  delay  in  transportation  shall  con- 
stitute a  discrimination  for  which  the  railroad  shall 
be  liable  to  a  penalty,  and  although  the  penalty 
fixed  by  the  first  mentioned  statute  is  merely  cumu- 
lative of  the  penalty  denounced  by  the  latter.55    Un- 
der the  statutes  of  Texas  a  penalty  for  delay, in 
delivering  a  shipment  to  a  connecting  carrier  may 
accrue,  although  no  regulations  concerning  the  mat- 
ter have  been  adopted  by  the  railroad  commission.5* 


[ft  972]  b.  Effect  on  Common-Law  Liability. 
These  statutes  apply  simply  to  the  penalties  therein 
imposed  and  are  not  intended  to  affect  the 'common- 
law  liability  of  the  carrier.67 

[J  973]  c.  Time  Allowed  Carriers  for  Trans- 
portation. Where  the  statute  allows  a  carrier  a 
designated  number  of  days  for  commencing  the 
transportation,  full  running  days  are  intended,  ex- 
clusive of  the  day  of  delivery  and  the  day  of  ship- 
ment.5* Where  the  statute  imposes  a  penalty  on 
a  carrier  for  neglecting  to  transport  within  a  reason- 
able time  and  provides  that  it  shall  be  deemed  to 
have  transported  the  goods  within  a  reasonable  time 
if  it  is  done  within  the  ordinary  time  required  by 
such  transportation,  the  effect  of  the  statute  is  to 
make  a  failure  to  transport  .within  the  ordinary 
time  prima  facie  unreasonable.58  Ordinary  time 
within  the  meaning  of  the  statute  means  the  regular 
customary  time  within  which,  by  the  facilities  in 
general  use  for  the  performance  and  duty  of  carry- 
ing goods,  the  carriage  should  be  completed.50 
Reasonable  time  in  any  given  case  is  to  be  deter- 
mined by  the  ordinary  time  consumed  as  the  stand- 
ard after  making  proper  deduction  for  "lay  days," 
or  those  which  the  statute  provides  shall  be  omitted 
from  the  count.*1  By  the  statutes  of  some  states, 
for  all  in  excess  of  ordinary  time  for  transportation 
the  carrier  is  liable  for  the  statutory  penalty,  less 
two  days  at  the  initial  point  and  forty-eight  hours 
at  one  intermediate  point  for  each  one  hundred 
miles  of  distance,  which  shall  not  be  charged  against 
the  carrier  as  unreasonable.*2  The  purpose  of  the 
time  allowance  at  intermediate  points  is  for  change 
of  cars,  if  necessary,  and  for  unloading  and  reload- 
ing.**   The  "free"  days  allowed  the  carrier  must 


46.    See  statutory  provisions. 

46.  Wall-Huske  Co.  v.  Southern 
R.  Co..  147  'N.  C.  407,  61  SB  277; 
Davis  v.  Southern  R.  Co..  147  N.  C. 
68,  60  SE  722:  Cardwell  v.  Southern 
R.  Co.,  146  N.  C.  218,  69  SE  673; 
Rollins  v.  Seaboard  Air  Line  R.  Co.. 
146  N.  C.  163,  69  SE  671;  Stone  v. 
Atlantic  Coast  Line  R.  Co.,  144  N.  C. 
220,  56  SE  «32;  Walker  v.  Southern 
R.  Co.,  137  N.  C.  163,  49  SE  84;  Lex- 
ington Grocery  Co.  v.  Southern  R. 
Co.,  136  N.  C.  396,  48  SE  801;  Katzen- 
stein  v.  Raleigh,  etc.,  R.  Co.,  84  N. 
C.  688;  Branch  v.  Wilmington,  etc., 
R.  Co.,  77  N.  C.  347;  Texas  Cent.  R. 
Co.  v.  Hannay-Frerichs,  (Tex.  Civ. 
A.)  130  SW  260. 

47.  Thweat  v.  Atlantic  Coast  Line 
R.    Co..    (S.   C.)    67   SE  15. 

4B.  Shelby  jce.  etc.,  Co.  v.  South' 
«rn  R.  Co.,  147  N.  C.  61,  60  SE  723; 
Hickory  Marble,  etc.,  Co.  v.  Southern 
R.  Co..  147  N.  C.  63,  60  SE  719; 
Davis  v.  Atlantic  Coast  Line  R.  Co., 
145  N.  C.  207.  69  SB  63;  Moore  v. 
Atlantic  Coast  Line  R.  Co,  85  S.  C. 
19.  67  SE  11;  Hunter  v.  Charleston, 
etc..  R.  Co.,  81  S.  C.  169,  62  SE  13; 
Fraeler  v.  Charleston,  etc.,  R.  Co., 
81    S.  C.   162,  62   SE  14. 


[a]  mm  any  past  of  the  trans- 
portation la  ontMt  of  the  state,  the 
shipment  Is  interstate  traffic  and  not 
within  the  provisions  of  the  statute. 
Davis  v.  Southern  R.  Co.,  147  N.  C. 
68.  60  SB  722.  And  generally  as  to 
what  constitutes  Interstate  com- 
merce see  Commerce  [7  Cyc  417]. 

4VB.  Davis  v.  Southern  R.  Co.,  147 
V.  C.  68.  60  SE  722;  Shelby  Ice,  etc., 
Co.  v.  Southern  R.  Co.,  147  N.  C.  61, 
<",0  SB  723.  See  also  Commerce  [7 
■"ye  420]. 

50.  Hickory  Marble,  etc.  Co.  v. 
Southern  R.  Co.,  147  N.  C.  53,  60 
SE  719.  See  also  supra  §  944.  Contra 
Bag;  v.  Wilmington,  etc.,  R.  Co.,  109 
?*.  C.  279.  14  SE  79,  26  AmSR  669, 
14     LRA   669. 

51.  Cousar      Mercantile      Co.      v. 

[10C.J.— 37] 


Southern  R.  Co..  82  S.  C.  307,  «4'  SE 
391;  Macon  v.  Southern  R.  Co.,  81 
S.   C.   167,   (2   SE   6. 

82.  Whitehead  v.  Wilmington,  etc, 
R.  Co.,  87  N.  C.  255  (holding  that 
the  rigid  common-law  rule,  as  to  the 
liability  of  common  carriers  should 
not  be  applied  to  a  case  involving 
the  violations  of  a  penal  statute  Such 
as  one  imposing  a  penalty  for  fall- 
ing to  forward  goods).  See  also  su- 
pra {  943. 

58.  Brooks  Mfg.  Co.  v.  Southern 
R.  Co.,  162  N.  C.  665,  68  SE  243. 

[a]  Bui*  applied—  (1)  Neither 
Revisal  (1905)  I  2632,  providing  as 
originally  enacted  for  a  penalty  for 
delay  in  the  transportation  of 
freight,  nor  as  amended  by  the  act  of 
1907  c  461,  so  as  to  require  a  de- 
livery at  destination  within  a  time 
specified,  imposes  a  penalty  for  delay 
in  delivery  to  the  consignee  after 
transportation  ceases,  nor  does  It 
compel  a  carrier  to  deliver  loaded 
cars  off  Its  own  right  of  way  onto 
the  private  track  of  the  consignee. 
Brooks  Mfg.  Co.  v.  Southern  R.  Co., 
152  N.  C.  665,  68  SE  243.  (2)  The 
statute  Imposes  a  penalty  on  a  rail- 
road for  failure  reasonably  to  "trans- 
port" goods,  as  distinguished  from  a 
failure  to  "deliver"  goods  to  the  con- 
signee, and  for  a  failure  to  perform 
the  first  the  statutory  penalty  is  im- 
posed, while  for  a  failure  to  perform 
the  second  the  consignee  may  sue  for 
damages.  Alexander  v.  Atlantic 
Coast  Line  R.  Co.,  144  N.  C.  93,  56 
SB  697. 

54.  Wall-Huske  Co.  v.  Southern  R. 
Co.,  147  N.  C.  407,  61  SE  277;  Alex- 
ander v.  Atlantic  Coast  Line  R.  Co., 
144  N.  C.  93,  66  SE  697  (where  Jt 
was  said  that,  when  the  carrier  be- 
comes a  warehouseman  and  liable 
as  such,  transportation  ceases  and 
not   before). 

[a]  Bule  appUsd.— Transporta- 
tion of  freight  by  a  carrier  was  not 
terminated  so  as   to  relieve  the  car- 


rier from,  liability  for  a  penalty  for 
delay  prescribed  by  Revisal  (1905) 
{  2632,  on  the  train  hauling  the 
'freight  arriving  within  the  yard 
limits  of  the  point  to  which  the 
freight  was  consigned.  Wall-Huske 
Co.  v.  Southern  R.  Co.,  147  N.  C. 
407.  61   SE  277. 

55.  Gulf,  etc.,  R.  Co.  v.  Lone  Star 
Salt  Co.,  26  Tex.  Civ.  A.  531,  63  SW 
1026. 

58.  Quanah,  etc.,  R.  Co.  v.  War- 
ren,   (Tex.   Civ.   A.)    184   SW   232. 

PaUnre  to  afford  facilities  for  In- 
terchange of  trsJBo  with  other  lines 
see  infra  9  978. 

57.  See  supra  1   405. 

58.  Branch  v.  Wilmington,  etc., 
R.  Co.,  88  N.  C.  670;  Keeter  v.  Wil- 
mington, etc,  R.  Co.,  86  N.  C.  346; 
Branch  v.  Wilmington  etc.,  R.  Co.. 
77   N.  C.   347. 

59.  Jenkins  v.  Southern  R.  Co.. 
146  N.  C.  178,  69  SE  663;  Stone  ve 
Atlantic  Coast  Line  R.  Co.,  144  N.  C. 
220,   56  SE  932. 

80.  Jenkins  v.  Southern  R.  Co.,. 
146  N.  C.  178,  59  SE  663;  Stone  v. 
Atlantic  Coast  Une  R.  Co.,  144  N.  C. 
220.  66  SE  932. 

61.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178,  59  SE  663. 

02.  See  statutory  provisions;  and 
Blue  Ridge  Collection  Agency  v. 
Southern  R.  Co.,  147  N.  C.  693,  61 
SE  *62;  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178,  69  SB  663. 

[a]  Effect  of  dan  allowed  at 
Initial  and  Intermediate  points. — 
"The  two  days  at  the  Initial  point 
and  forty-eight  hours  at  each  inter- 
mediate point  are  not  the  standard 
by  which  'reasonable  time'  Is  meas- 
ured but  are  not  to  be  charged  'as 
reasonable,'  or  as  we  said  in  Stone's 
case  [Stone  v.  Atlantic  Coast  Line  R. 
Co.,  144  N.  C.  220,  66  SE  932]  to  this 
extent  the  standard  of  the  common- 
law  is  lowered."  Davis  v.  Southern 
R.  Co.,  147  N.  C.  68,  71,  60  SE  722. 

63.    Watson  v.  Atlantic  Coast  Line 
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embrace  within  them  the  day  of  delivery  when  the 
goods  were  applied  for,  and  for  every  day  beyond 
that  the-  carrier  incurs  the  prescribed  penalty.*4 
Where  the  statute  provides  that  the  time  within 
which  an  act  is  to  be  done  shall  be  computed  by 
excluding  the  first  and  including  the  last  day,  un- 
less that  day  shall  be  Sunday,  when  it  also  shall  be 
excluded,  what  constitutes  a  reasonable  time  for 
transportation  of  freight  must  be  determined  by 
excluding  the  last  day  when  it  is  Sunday,65  and  by 
including  it  if  it  is  not  Sunday."*  In  estimating 
what  constitutes  a  reasonable  time,  intervening 
Sundays  must  be  included,"  even  when  freight 
trains  are  prohibited  by  law  from  running  on  Sun- 
days;** but  under  a  statute  measuring  the  time  by 
hours  instead  of  days,  it  has  been  held  that  inter- 
vening Sundays  should  be  excluded,  as  the  statute 
contemplates  working  hours.88  Under  a  demurrage 
and  delayage  rule  or  a  railroad  commission,  fixing 
a  charge  against  carriers  for  each  day's  detention 
of  a  car  in  transit  without  allowance  for  free  time, 
and  allowing  a  day's  free  time  at  transfer  points, 
a  carrier  is  not  deprived  of  such  allowance  by  a 
delay  in  transit/0  Under  this  provision  time  not 
used  at  one  transfer  point  cannot  be  used  at  an- 
other." 

[$  974]  d.  Defenses.  Extraordinary  and  unfore- 
seen conditions  over  which  the  carrier  has  no  con- 
trol, disabling  it  from  performing  the  duty  imposed 
by  the  statute,  present  a  good  defense  to  an  action 
to  recover  a  penalty  for  delay."  But  the  mere  in- 
ability of  the  carrier  to  furnish  cars  will  not  of  it- 
self excuse  it  for  delay  in  transportation,  since  it  is 
a  part  of  its  common-law  duty  to  furnish  sufficient- 
facilities  for  transportation.7*  The  fact  that  trade 
conditions  demand  a  larger  number  of  cars  than  had 


ever  been  required  at  the  time  of  the  delay  com- 
plained of  constitutes  no  defense  in  the  absence  of 
a  showing  how  the  carrier's  ability  to  move  freight 
was  affected  thereby."  The  fact  that  owing  to 
unusual  conditions  it  was  difficult  to  secure  help 
in  railroad  offices  is  no  defense  where  it  is  not  shown 
how  that  fact  contributed  to  the  delay.'*  If  the 
carrier  did  not  require  prepayment  of  freight,  fail- 
ure of  the  shipper  to  prepay  the  freight  presents 
no  defense,  since  receiving  the  freight  for  transpor- 
tation waives  the  prepayment.76  Mismarking  part 
of  the  goods  shipped  under  a  single  bill  of  lading 
is  no  excuse  for  failure  to  transport  those  correctly 
marked,  where  the  carrier  in  fact  transported  the 
incorrectly  marked  goods." 

[i  975]  «.  Who  May  Sue.  By  some  statutes 
the  right  to  the  penalty  is  given  to  the  "party 
aggrieved,"  and  he  is  the  one  whose  legal  right  is 
denied,  and  the  right  of  action  for  the  penalty  is 
in  him.7*  Such  a  statute  does  not  require  or  even 
permit  such  action  to  be  brought  on  relation  of  the 
state.7*  Ordinarily,  when  goods  are  delivered  to  a 
common  carrier  for  transportation  and  the  bill  of 
lading  issued,  the  title  in  the  absence  of  any  direc- 
tion or  agreement  to  the  contrary  vests  in  the  con- 
signee, and  he  alone  is  entitled  to  sue  as  the  "party 
aggrieved"  for  the  penalty.*0  But  where  the  facts 
show  that  some  person  other  than  the  consignee  is 
the  one  whose  legal  right  is  denied,  and  who  alone 
is  interested  in  having  the  transportation  properly 
made,  a  different  rule  obtains,  and  he  and  not  the 
consignee  is  entitled  to  sue  for  the  penalty.*1  Thus 
where  the  consignor  retains  title  to  the  goods,  he  is 
the  party  in  whom  the  right  to  the  penalty  vests,*1 
and  to  authorize  recovery  by  him  it  is  not  essential 


R.  Co.,  145  N.  C.   236.  59  SB  55. 

[a]  What  la  an  "Intermediate 
point,"'— (1)  A  Junction  at  which 
goods  are  transported  by  breaking 
bulk  Is  an  Intermediate  point  within 
the  meaning  of  the  statute.  Davis 
v.  Southern  R.  Co,  147  N.  C.  68,  60 
SB  722.  (2)  Where  freight  less 
than  a  carload  destined  for  a  point 
on  a  branch  line  was  loaded  into 
a  car  Intended  to  go  through  with- 
out breaking  bulk,  and  the  car  at  the 
Junction  was  shifted  from  the  car- 
rier's main  to  its  branch  line  and 
transported  to  destination,  the  junc- 
tion point  was  an  "intermediate 
point.  Wall-Huske  Co.  v.  Southern 
R.  Co.,  147  N.  C.  407,  61  SE  277.  (3) 
A  station  at  which  a  car  must  be 
taken  out  of  a  local  train  which 
comes  into  the  station  and  then 
placed  in  another  train  leaving  the 
station  for  the  point  of  destination 
Is  not  an  "Intermediate  point." 
Brooks  Mfg.  Co.  v.  Southern  R.  Co., 
152  N.  C.  665,  68  SB  243.  (4)  A 
station  on  defendant's  railroad  which 
was  the  terminus  of  two  other  rail- 
roads was  not  an  intermediate  point 
with  reference  to  freight  not  trans- 
ferred to  the  other  lines,  but  shipped 
through  on  defendant's  line  to  points 
beyond.  Davis  v.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  207,  69  SE  63. 

64.  Wall-Huske  Co.  v.  Southern 
R.  Co.,  147  N.  C.  407.  61  SE  277! 

65.  Blue  Ridge  Colleotlon  Agency 
v.  Southern  R.  Co.,  147  N.  C.  593,  61 
SE  462. 

66.  Davis  v.  Atlantio  Coast  Line 
R.  Co.,  145  N.  C.  207,  69  SE  53: 
Branch  v.  Wilmington,  etc.,  R.  Co.,  77 
N.  C.  347. 

Computation  of  time  see  generally 
Time  [38  Cyc  309]. 

67.  Wall-Huske  Co.  v.  Southern 
R.  Co.,  147  N.  C.  407,  61   SE  277. 

68.  Watson  v.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  236,  59  SE  66; 
Keeter  v.  Wilmington,  etc.,  R.  Co., 
86  N.  C  346. 


[a]  Season  for  role.— "The  Legis- 
lature evidently  thought  it  had  made 
full  allowance  for  freight  trains  not 
running  between  sunrise  and  sunset 
on  Sunday  by  the  liberal  allowance 
it  has  made  to  the  railroads  over 
and  above  'the  ordinary  time  required 
for  transporting  such  articles  of 
freight  between  the  receiving  and 
shipping  stations.' "  Davis  v.  At- 
lantic Coast  Line  R.  Co.,  146  N.  C. 
207,  211,  69  SE  53. 

[b]  Sunday  Isolated,  in  two  Ini- 
tial days.— where  one  of  the  two 
days  next  after  delivery  of  the 
freight  for  transportation  to  the  car- 
rier was  Sunday,  the  day  was  prop- 
erly deducted  in  ascertaining  whether 
the  freight  was  transported  within 
a  reasonable  time,  not,  however,  as 
Sunday,  but  as  one  of  the  two  ini- 
tial days  of  noncounting  to  which 
the  carrier  was  entitled  when  it  was 
to  begin  transportation.  Davis  v. 
Atlantic  Coast  Line  R  Co.,  145  N.  C. 
207.  69  SE  63. 

69.  Sanford  v.  Seaboard  Air  Line 
R.  Co..  79  8.  C.  519.  61  SE  74;  Salley 
v.  Seaboard  Air  Line  R  Co.,  76  S. 
C.  173,  56   SE  782. 

70.  Keystone  Lumber  Tard  v. 
Tazoo,  etc.,  R.  Co.,  97  Miss.  433,  53 
S  8. 

71.  Keystone  Lumber  Tard  v. 
Tasoo,  etc.,  R.  Co.,  97  Miss.  433,  63 
S  8. 

73.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178,  59  SE  663;  Branch  v. 
Wilmington,  etc  R.  Co.,  77  N.  C. 
347. 


***. 


[a]    Stipulation  In  the  bill  of  lad- 
C  that  the.  goods  are  to  be  shipped 


at  the  company's  convenience,  while 
ordinarily  considered  unreasonable, 
where  taken  in  connection  with  an 
extraordinary  combination  of  adverse 
circumstances  over  which  defendant 
had  no  control  nor  means  to  foresee, 
will  constitute  a  defense  to  an  action 
to  recover  a  penalty  for  delay  in 
transportation.      Whitehead    v.  Wil- 


mington, etc,  R.  Co.,  87  N.  C.  255. 

73.  Keeter  v.  Wilmington,  etc.,  R. 
Co..  86  N.  C.  346. 

74.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerlchs,  .104  Tex.  603,  142  SW  11(3. 

76.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerichs.  104  Tex.  603,  142  SW  1163. 

76.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerichs,  104  Tex.  608.  142,  SW  1163 
[mod   (Civ.  A)   130  SW  250]. 

77.  Lexington  Grocery  Co.  v. 
Southern  R.  Co.,  136  N.  C.  896.  48 
SB  801. 

78.  Lexington  Grocery  Co.  v. 
Southern  R.  Co.,  136  N.  C.  396,  48  SE 
801. 

"In  giving  the  penalty  to  the  party 
aggrieved,  the  statute  simply  desig- 
nates the  person  who  shall  have  a 
right  to  sue,  and  restricts  It  to  him 
who.  by  contract,  has. acquired  the 
right  to  demand  that  the  service  be 
rendered.  The  party  aggrieved,  in 
statutes  of  this  character.  Is  the  one 
whose  legal  right  is  denied,  and  the 
penalty  is  enforceable  Independent 
of  'pecuniary  injury."  Elliott  v. 
Southern  R.  Co.,  165  N.  C.  235,  237. 
71  SE  339. 

7>.  Robertson  v.  Atlantic  Coast 
Line  R.  Co.,  148  N.  C.  323,  62  SE  413. 

[a]  The  person  «i»«»i»y  » 
penalty,   and   not   tha   state,  is   the 

?  roper  party  plaintiff  In  an  action 
or  the  penalty  Imposed  for  delay 
beyond  a  certain  time  in  the  ship- 
ment of  goods.  Middle  ton  v.  Wil- 
mington, etc.,  R.  Co..  96  N.  C  167. 

80.  Elliott  v.  Southern  R.  Co..  166 
N.  C.  236,  71  SE  339;  Stone  v.  At- 
lantic Coast  Line  R.  Co.,  144  N.  C 
220.  56  SE  932;  Summers  v.  South- 
ern R.  Co..  138  N.  C.  285,  50  SE  714. 

81.  Cardwell  v.  Southern  R,  Co., 
146  N.  C.  218,  69  SE  673;  Summers 
v.  Southern  R.  Co.,  138  N.  C.  296. 
50  SE  714. 

88.     See   cases    infra    this  note. 

[a]  Bole  applied.— (1)  A  con- 
signor shipping  goods  under  an 
agreement   that   the   consignee  shall 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  he  should  have  sustained  injury  by  the  delay.** 
Under  a  statute  providing  that  the  penalty  is  to  be 
recovered  "by  any  consignee  who  may  be  injured  in 
any  way  by  such  delay  or  by  the  owner  or  holder  of 
the  bill  of  lading,"  the  consignee,  not  being  shown 
to  be  either  the  owner  or  the  holder  of  the  bill  of 
lading,  cannot  recover  the  penalty  without  proving 
that  he  was  injured  by  the  delay.  But  under  this 
statute  the  holder  of  the  bill  of  lading  can  recover 
the  statutory  penalty  without  proving  any  injury 
from  delay  in  shipping.**  Under  the  demurrage  and 
delay-age  rule  of  the  Mississippi  railroad  commission 
the  consignee  may  recover  the  penalty.** 

[i,  976]  f.  Conditions  Precedent  to  Suit.  Where 
the  statute  makes  it  a  condition  precedent  to  the 
right  to  recover  for  a  delay  in  transportation  that 
notice  be  given  the  carrier  that  prompt  delivery  is 
required,  the  notice  provided  for  must  be  given  to 
the  shipping  agent  of  the  carrier.**  While  it  is  not 
necessary  to  give  notice  at  the  exact  time  of  ship- 
ment, notice  should  be  given  within  such  time  of 
shipment  that  the  earner's  agent,  notwithstanding 
his  other  duties,  with  reasonable  diligence  may  re- 
member the  notice.**  No  particular  method  of  no- 
tice being  required,  it  may  be  given  by  the  con- 
signee or  the  holder  of  the  bill  of  lading  through 
another;  direct  notice  is  not  essential.*"  It  is  not 
necessary  that  the  carrier  be  required  by  the  ship- 
per to  insert  in  the  bill  of  lading  "prompt  notice 
required"  where  there  is  other  evidence  of  such  no- 
tice to  the  carrier.*0 

[i  977]  g.  Actions.  Jurisdiction  and  venue. 
An  action  to  recover  the  penalty  under  a  statute 
providing  that  it  shall  be  unlawful  to  allow  freight 
to  remain  unshipped  for  more  than  five  days  un- 
less otherwise  agreed  between  the  parties  is  an 
action  ex  contractu,  and,  when  the  sum  does  not 


exceed  the  jurisdictional  amount,  a  justice  of  the 
peace  has  jurisdiction.'1  A  statute  providing  that 
suit  for  penalty  shall  be  brought  in  the  proper 
court  having  jurisdiction  thereof  in  a  designated 
county,  or  in  any  county  through  or  to  which  the 
carrier  may  run,  has  been  held  not  to  relate  to  juris- 
diction, but  to  venue,  and  that  a  court  in  a  county 
other  than  the  one  designated,  and  through  which 
the  carrier  does  not  run,  has  jurisdiction  of  an 
action  for  a  penalty  if  defendant  does  not  file  a 
prea  of  privilege  to  be  sued  in  some  other  county.** 

Limitations.  A  delayage  charge  fixed  by  rule  of  a 
railroad  commission  is  in  the  nature  of  liquidated 
damages  rather  than  a  penalty,  and  therefore  an 
action  to  recover  it  is  not  within  a  statute  requir- 
ing suits  for  penalties  to  be  brought  within  a  year.** 

Pleading.  In  order  to  sustain  a  recovery  of  the 
penalty,  the  petition  should  allege  the  dates  the 
shipments  were  delivered  to  the  carrier.*4  If  the 
statute  prescribes  a  penalty  for  delaying  shipments 
by  sidetracking  in  transit,  the  declaration  is  de- 
murrable if  it  fails  to  allege  that  the  delay  for 
which  the  penalty  is  asked  was  caused  by  sidetrack- 
ing.** An  answer  alleging,  as  a  defense  to  an  action 
to  recover  a  penalty,  that  owing  to  unusual  condi- 
tions it  was  difficult  to  secure  help  in  railroad 
offices,**  or  that  there  was  great  prosperity  jn  the 
country  at  the  time,  and  that  freight  conditions  de- 
manded a  larger  number  of  cars  than  had  ever  been 
required,**  is  insufficient  in  the  absence  of  any 
allegation  of  how  these  facts  contributed  to  the 
delay. 

Evidence.  In  an  action  to  recover  a  penalty  for 
failure  of  a  carrier  to  transport  goods  within  a 
reasonable  time,  the  burden  is  on  plaintiff  to  show 
that  the  time  of  the  transportation  was  not  reason- 
able.**   But  the  burden  is  on  the  carrier  to  show 


not  pay  for  them  until  their  arrival 
la  the  party  aggrieved  by  delay  in 
transportation  and  may  recover  the 
penalty.  Davis  v.  Southern  R.  Co.. 
147  N.  C.  68,  60  SE  722.  (2)  Where 
plaintiff  sold  goods  to  one  at  a  dis- 
tant point,  delivered  them  to  the  car- 
rier, and  received  a  bill  of  lading 
therefor,  and  delivery  at  the  buyer'a 
home  was  a  part  of  the  contract  of 
■ale,  plaintiff  was  the  party  aggrieved 
and  the  party  to  sue  for  the  penalty. 
Card  well  v.  Southern  R.  Co..  146  N. 
C  218,  B9  SB  673.  (1)  Whore  the 
consignor  loaded  and  received  a  bill 
of  lading  for  a  carload  of  wood 
shipped  to  the  consignee,  to  be  sold 
by  him  for  the  consignor's  benefit, 
the  consignor  is  the  party  to  sue  for 
a  penalty  for  unreasonable  delay. 
Rollins  v.  Seaboard  Air  Line  R.  Co., 
14$  N.  C.  153.  59  SE  671.  (4)  Where 
goods  are  shipped  under  an  open  bill 
of  lading,  and  the  contract  between 
the  shipper  and  the  consignee  pro- 
vides that  the  goods  are  not  to  be 
paid  for  until  received,  Inspected, 
and  weighed  at  the  point  of  destina- 
tion, and  a  stipulation  Is  inserted 
to  ascertain  the  quantity  of  the 
goods  and  the  price  therefor,  the 
title  remains  in  the  shipper  who  Is 
the  party  aggrieved  by  delay  in 
transportation  and  who  alone  may 
sue  for  the  penalty.  BUlott  v. 
Southern  R.  Co.,  155  N.  C.  236.  71  SB 
339.  (6)  The  consignor  of  goods 
who  under  contract  with  the  con- 
signee was  permitted  to  return  cer- 
tain goods  that  had  been  shipped  to 
him  by  the  consignee,  but  was  not 
to  receive  credit  therefor  on  his  ac- 
count until  the  goods  were  received 
by  the  consignee,  is  the'  party  ag- 
grieved by  an  unreasonable  delay  and 
is  the  party  to  sue  for  the  penalty. 
Summers  v.  Southern  R.  Co.,  138  N. 
C.  2>6,  50  8B  714. 

BS.     Reld  v.    Southern    R.    Co..   ISO 
N.  C.  763.  64  SE  874,  17  AnnCas  147; 


Summers    v.    Southern    R.    Co.,    1S8 

N.  C.  295.   298,  50  SB  714. 

"These  penalties  are  not  given 
solely  on  the  idea  of  making  pecu- 
niary compensation  to  the  person  in- 
jured, but  usually  for  the  more  Im- 
portant purpose  of  enforcing  the  per- 
formance of  a  duty  required  by  pub- 
lic policy  or  positive  statutory  en- 
actment. Summers  v.  Southern  R. 
Co.,  supra. 

•4.  Fullerton  v.  Atlantic  Coast 
Line  R.  Co..  82  S.  C.  333,  336,  64  SB 
142. 

[a]  Effect  of  receiving  satisfac- 
tion^—A  consignee  having  received 
from  the  carrier  satisfaction  for 
total  loss  of  goods  is  no  longer  such 
injured  consignee  or  owner  of  the 
bill  of  lading  as  can  maintain  an 
action  under  24 ,  St.  at  L.  p  671.  tor 
penalty  for  delay  in  transportation. 
Macon  v.  Southern  R.  Co.,  81  S.  C. 
167,  62  SE  6:  Best  v.  Seaboard  Air 
Line  R.  Co.,  72  8.  C  479.  62  SB  223. 

85.  Muckenfuas  Mfg.  Co.  v. 
Charleston,  etc.,  R.  Co.,  82  S.  C.  177, 
63  SB  747. 

88.  Keystone  Lumber  Yard  v. 
Tasoo.  etc.,  R.  Co.,  94  Miss.  192,  47 
S  808;  Yasoo,  etc.,  R.  Co.  v.  Key- 
stone Lumber  Co..  90  Miss.  391,  43 
S  605,  13  AnnCas  960. 

87.  Mills  v.  Southern  R.  Co.,  82 
S.  C.  242,  64  SE  238  (where  It  was 
said  that  the  shipping  agent  is  the 
one  who  Issues  the  bill  of  lading, 
and  on  him  therefore  must  devolve 
the  duty  to  Insert  in  the  bill  of  lad- 
ing on  request  the  words,  "Prompt 
delivery  required"). 

88.  Mills  v.  Southern  R.  Co.,  82 
S.  C.   242.  64  SE  238. 

[a]  Xteason  for  role. — "Evidently 
the  General  Assembly  did  not  mean 
that  the  notice  might  be  given  at  any 
time,  however  remote,  before  the 
shipment.  A  statute  with  that  mean- 
ing would  be  oppressive,  because 
the  burden  on  the  railroad  company 


of  keeping'  In  the  minds  of  Its 
agents  notices  given  In  the  remote 
past  that  prompt  shipment  would  be 
required  of  freight,  afterwards  to 
be  shipped,  would  be  intolerable." 
Mills  v.  Southern  R.  Co.,  82  S.  C. 
242.  245,  64  SB  238. 

89.  Southern  R.  Co.  v.  Mills.  82 
S.    C.    242.    64    SB   238. 

90.  Jamison  v.  Southern  R.  Co.. 
77  S.  C.   216.  57  SE  768. 

91.  Katzenstein  v.  Raleigh,  etc., 
R.   Co..   84   N.   C.    688. 

93.  San  Antonio,  etc..  R.  Co.  v. 
Strlbllng.  (Tex.  Civ.  AJ  86  SW  374 
[mod  99  Tex.  319,  89  SW  963]. 

83.  Keystone  Lumber  Yard  v. 
Yazoo,  etc.,  R.  Co.,  97  Miss.  433,  53 
S  8  [foil  State  v.  Atlantic  Coast  Line 
R.  Co..  66  Pla.  617.  47  S  969,  32 
LRANS  689]. 

•4.  Dorrance  v.  International,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  126  SW  694. 
700  (where  it  was  ■  said:  "In  the 
absence  of  such  an  allegation,  there 
was  not  sufficiently  shown  by  the 
petition  any  negligence  on  the  part 
of  the  initial  carrier  between  the 
time  It  received  the  shipments  until 
delivery  to  the  connecting  line,  nor 
of  the  connecting  carrier  between  the 
time  it  received  the  shipment  and 
the  time  of  delivery  to  the  con- 
signee"). 

86.  Keystone  Lumber  Yard  v. 
Yasoo.  etc,  R.  Co.,  94  Miss.  192,  47 
S   803. 

[a]  Complaint  hold  ■nflotsnt  In  a 
jostioe's  oonrt. — Farrell  v.  Atlantic 
Coast  Line  R.  Co.,  82  S.  C.  410,  64 
SB  226. 

96.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frertehs,  104  Tex.  603,  142  SW  1163. 

97.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerlchs,  104  Tex.  603,  142  SW  1163. 

98.  Jenkins  v.  Southern  R.  Co., 
146  N.  C.  178.  59  SE  663:  Alexander 
v.  Atlantic  Coast  Line  R.  Co..  144 
N.  C.  93,  56  SE  697;  Walker  v.  South- 


ern R.  Co.,  187  N. 
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that  the  delay  was. not  negligent.8"  Whatever  cir- 
cumstance contributed  to  produce  the  delay  in  spite 
of  ordinary  diligence  on  the  part  of  the  carrier,  and 
to  which  circumstance  the  carrier  did  not  contribute, 
is  admissible  to  disprove  negligence.1  It  is  not 
necessary  to  prove  the  value  of  the  goods  in  order 
to  recover.2  If  the  statute  requires  that  the  claim 
be  filed,  the  burden  is  on  defendant  to  show  that 
it  was  not  filed,8  and,  if  the  statute  provides  that  in 
order  to  recover  the  penalty  it  is  necessary  to  re- 
cover the  full  amount  of  the  claim  filed,  the  burden 
is  on  defendant  to  show  that  the  claim  was  exces- 
sive.* If  the  carrier  sued  sets  up  that  the  delay 
occurred  on  the  line  of  a  connecting  carrier,  the 
burden  is  on  it  to  prove  this  fact."  Evidence  of 
failure  of  the  carrier  to  transport  within  the  ordi- 
nary time  makes  ont  a  prima  facie  case  against 
defendant.*  It  i3  not  relevant  to  the  inquiry 
whether  defendant  knew  the  facts  which  gave 
plaintiff  the  right  to  sue.7 

Questions  for  court  and  jury,  and  instructions. 
It  is  for  the  jury  to  determine  whether  there  has  been 
an  unreasonable  delay  in  transportation,*  and  an 
instruction  which  takes  this  question  from  the  jury 
is  erroneous.*  So,  if  there  is  any  question  arising 
on  the  ibsue  of  ownership  of  the  goods,  for  delay  in 
shipment  of  which  a  penalty  is  sought,  the  issue 
should  be  submitted  to  the  jury.10  Where,  in  an 
action  against  a  carrier  for  penalties  for  delay  in 
the.  transportation  of  goods,  a  written  bill  of  lad- 
ing acknowledging  the  receipt  of  a  car  was  admitted 
in  evidence,  a  charge  that  the  carrier  was  pre- 
sumed, to  know  what  it  was  doing  when  it  accepted 
the  car,  and  that  it  could  not  be  heard  to  say  that 
it  did  not  have  possession  thereof  at  the  tune  it 
issued  the  bill  of  lading,  was  proper.11 

[J  9781  6.  Failure  to  Afford  Facilities  for  Inter- 
change of  Traffic  with  Other  Lines.1*  Statutes  exist 
requiring  common  carriers  to  afford  all  reasonable, 
proper,  and  equal  facilities  for  the  interchange  of 
traffic  between  their  respective  lines,  and  for  re- 
ceiving, forwarding,  and  delivering  freight  to  and 


from  their  respective  lines,  and  to  and  from  other 
lines  and  places  connected  therewith,  under  a  pen- 
alty for  violation."  Under  such  a  statute,  a  peti- 
tion which  fails  to  allege  that  defendant  did  not 
provide  proper  facilities  for  the  interchange  of 
traffic  between  it  and  the  connecting  carrier,  or 
for  the  forwarding  of  freight  to  other  lines  and 
places  connected  therewith,  states  no  cause  of  ac- 
tion.14 So  by  statute  a  domestic  railroad  company 
which  wrongfully  refuses  to  exchange  business  with 
a  foreign  company  is  subject  to  statutory  penalties.15 

[4  979]  7.  Preventing  Continuous  Shipment  of 
Freight.  Statutes  forbidding  any  combination, 
contract,  or  agreement  to  prevent  the  carriage  of 
freight  from  being  continuous  from  the  place  of 
shipment  to  the  point  of  destination,  and  authoris- 
ing the  recovery  of  treble  damages  for  violation  of 
the  provision,  are  penal.18  Accordingly,  a  petition 
or  a  complaint  in  an  action  to  recover  the  penalty 
must  bring  the  case  strictly  within  the  letter  of  the 
statute,  leaving  nothing  to  inference  or  intendment" 
A  complaint  which  fails  to  allege  any  contract,  com- 
bination, or  agreement  to  prevent  a  continuous 
carriage  from  the  point  of  shipment  to  the  point 
Of  destination  is  fatally  defective.18 

[y  980]  8.  Eefnsal  to  Deliver  Freight.  The 
statutes  in  some  states  impose  a  penalty  on  car- 
riers for  refusing  to  deliver  freight  on  tender  of  the 
legal  charges,19  and  the  constitutionality  of  such 
statutes  has  been  unheld.20  So  far  as  interstate 
shipments  are  concerned,  they  are  of  course  super- 
seded and  rendered  inoperative  by  the  Carmack 
amendment.21  To  authorize  a  recovery  of  the  stat- 
utory penalty,  the  party  seeking  recovery  must  bring 
himself  strictly  within  the  terms  of  the  statute.1* 
Plaintiff  must  tender  full  amount  of  the  charges 
due,  as  shown  by  the  bill  of  lading,  where  the  stat- 
ute so  provides.**  There  can  be  no  recovery 
where  there  are  no  figures  nor  .data  given  in  the 
bill  of  lading  and  none  referred  to,  from  which  the 
amount  of  freight  can  be  calculated;*4  but  there  is 


99.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frerichs,  104  Tex.   603,  142  SW  1163. 

1.  Texas  Cent.  R.  Co.  v.  Hannay- 
Frertchs.  104  Tex.  603.  142  SW  1163. 

2.  Welnraub  v.  Southern  R.  Co., 
103  S.  C.  264,  87  SE  1009  [foil  Muck- 
enfuss  Mfg.  Co.  v.  Charleston,  etc., 
R.  Co.,  82  5.  C.  177.  63  SE  7471. 

8.  Rabon  v.  Atlantic  Coast  Line 
R.  Co«   149  N.   C.   59,   62   SE   743. 

4.  Rabon  v.  Atlantic  Coast  Line 
R.  Co.,  149  N.  C.  69,  62  SE  743. 

6.  Watson  v.  Atlantic  Coast  Line 
R.  Co.,  14B  N.  C.  236.  59  SE  65  (hold- 
ing that,  where  an  initial  carrier,  in 
an  action  for  penalty  for  delay,  did 
not  prove  that  the  delay  or  a  portion 
thereof  occurred  on  the  line  of  a 
connecting  carrier,  it  would  be  pre- 
sumed that  the  entire  delay  occurred 
on  the  Initial  carrier's1  line). 

6.  Jenkins  v.  Southern  R.  Co.,  146 
N.  C.   178.  69  SE  663. 

7.  Cardwell  v.  Southern  R.  Co., 
146  N.  C.   218.  59  SE  673. 

[a]  Bute  applied*— Evidence  that 
plaintiff  told  defendant's  agent  that 
plaintiff  was  shipping  the  goods  to 
be  sold  on  account,  and  that  he  could 
get  no  money  until  the  goods  were 
sold,  is  not  relevant  to  the  inquiry, 
since,  when  plaintiff  establishes  that 
he  Is  the  party  aggrieved,  it  bears 
in  no  way  on  his  demand  or  defend- 
ant's obligation,  whether  defendant 
knew  who  was  the  party  aggrieved, 
either  at  the  inception  of  the  matter 
or  at  any  other  time.  Rollins  v. 
Seaboard  Air  Line  R.  Co.,  146  N.  C. 
153,  59  SE  671. 

8.  Wall-Huske  Co.  v.  Southern  R. 
Co.,  147  N.  C.  407,  61  SE  277;  Davis 


v.  Southern  R.  Co.,  147  N.  C.  88,  60 
SE  722;  Shelby  Ice,  etc.,  Co.  v.  South- 
ern R  Co.,  147  N.  C.  61,  60  SE  723; 
Hamrlck  v.  Southern  R.  Co.,  146  N. 
C.  185.  59  SE  666;  Jenkins  v.  South- 
ern R  Co.,  146  N.  C.  178.  59  SE  663; 
Rollins  v.  Seaboard  Air  Line  R.  Co., 
146  N.  C.  153,  69  SE  671 ;  Alexander 
v.  Atlantic  Coast  Line  R.  Co..  144 
N.  C.  93.  56  SE  697. 

9.  Davis  v.  Southern  R.  Co.,  147 
N.  C.  68,  60  SE  722;  Shelby  Ice,  etc., 
Co.  v.  Southern  R.  Co.,  147  N.  C. 
61,  60  SE  723. 

10.  Sanford  v.  Seaboard  Air  Line 
R.  Co.,  79  S.  C.  619,  61  SE  74. 

IX.  Sanford  v.  Seaboard  Air  Line 
R.  Co.,  79  S.  C.  519,  61  SE  74. 

18.  Delay  in  delivering  shipment 
to  connecting  oarrler  see  supra  { 
971. 

13.  See  statutory  provisions. 

14.  Clark  v.  American  Express 
Co..  180  Iowa  254    106  NW  642. 

15.  Texas  Mexican  R  Co.  v.  State, 
(Tex.  Civ.  A.)  174  SW  298  (Tex.  Rev. 
St.  ri911]  art  6615). 

16.  Clark  v.  American  .  Express 
Co..  130  Iowa  254.  106  NW  642. 

17.  Clark  v.  American  Express 
Co..  130  Iowa  264,  106  NW  642. 

18.  Clark  v.  American  Express 
Co..  ISO  Iowa  264.  106  NW  642. 

19.  See   statutory   provisions. 

30.  Harrlll  v.  Southern  R.  Co., 
144  N.  C.  532,  57  SE  382;  Houston, 
etc.,  R.  Co.  v.  Harry,  63  Tex.  256 
(holding  that  a  statute  entitling  an 
owner  of  merchandise  to  recover  the 
amount  of  freight  charges  for  every 
day  the  railroad  company  refuses  to 
deliver,   after   tender   of   freight,   is 


not  repugnant  to  art  16  {  24,  of  the 
constitution  which  refers  only  to 
fines  imposed  as  penalties  for  crimes, 
and  such  as  arise  from  forfeited 
bail  bonds,  etc.,  and  does  not  Include 
such  as  are  allowed  by  statutes  to  be 
recovered  by  citizens  for  Injuries 
done  to  their  rights). 

81.  Fennell  Infirmary  v.  Southern 
R.  Co..  101  S.  C.  134.  85  SE  237.  And 
see  supra  {  944.  Contra  Harrlll  v. 
Southern  R.  Co..  144  N.  C.  632,  57 
SE  383. 

88.  Harrlll  v.  Southern  R.  Co.,  144 
N.  C.  532,  57  SE  383;  Schloss  r. 
Atchison,   etc,   R.   Co.,   85   Tex.   601, 

22  SW'  1014-  Gulf,  etc.,  R.  Co.  v. 
Dwyer,  84  Tex.  194,  19  SW  470; 
Texas,  etc.,  R.  Co.  v.  Wood,  (Tex. 
Civ.  A.)  23  SW  744. 

S3.  Gulf,  etc.,  R.  Co.  v.  Loonie. 
84  Tex.  269,  19  SW  385;  8t.  Loul» 
Southwestern  R.  Co.  v.  Carden, 
(Tex.  Civ.  A.)  26  SW  747;  Gulf,  etc. 
R.  Co.  v.  Nelson,  4  Tex.  Civ.  A  345, 

23  SW  732. 

84.  Texas,  etc.L  R.  Co.  v.  Wood, 
(Tex.  Civ.  A.)  28  SW  744. 

[a]  Amount  held  to  be  shows  by 
Mil  of  lading1. — (1)  A  person  shipped 
goods  at  a  certain  through  rate, 
stated  in  the  bill  of  lading,  in  care 
of  himself.  Afterward  the  carrier 
agreed  to  deliver  to  the  shipper  at  an 
Intermediate  point,  provided  the  later 
would  pay  the  local  rate.  The  local 
rate  was  contained  In  the  carrier's 
published  tariff,  while  the  bill  of 
lading  was  expressly  stated  as  hav- 
ing been  made  subject  to  such  tariff- 
It  was  held  that  the  freight  de- 
manded was  "shown  by  the  bln«  of 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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authority  to  the  contrary.*8  And  a  shipper  who 
tenders  the  amount  of  freight  shown  by  an  expense 
account  furnished  by  the  carrier,  whioh  was  no  part 
of  the  bill  of  lading,  cannot  maintain  an  action  for 
the  penalty.3*  In  order  to  fix  the  carrier  with  lia- 
bility for  the  penalty  it  is  essential  that  the  entire 
charges  be  paid  or  tendered.27  Such  statutes  have 
no  application  to  a  carrier  not  a  party  to  the  bill 
of  lading,  which  has  not  carried  the  goods  under  the 
bill  of  lading  and  has  neither  authorized  nor  ac- 
cepted it.38  Nor  do  they  apply  where  no  charges 
are  due,  the  same  having  been  prepaid."  Where  no 
depot  was  maintained  at  the  point  of  destination  of 
the  goods,  and  it  was  customary  to  deliver  freight 
for  that  place  from  a  depot  at  another  place,  tender 
of  freight  charges  at  such  depot,  and  refusal  to 
deliver,  will  render  the  carrier  liable  for  the  pen- 
alty.3* It  is  not  a  defense  to  an  action  to  recover 
a  penalty  under  this  statute  that  the  owner  refused 
to  surrender  the  bill  of  lading,31  or  to  give  an  in- 
demnity bond  in  lien  of  such  snrrender.33  Nor  is 
it  material  that  there  is  a  custom  among  railroads 
of  requiring  surrender  of  the  bill  of  lading.13  The 
statutory  requirements  cannot  be  avoided  by  mak- 


ing ah  unreasonable  demand  on  the  consignee  as  a 
condition  precedent  to  obeying  the  law.3*  It  is  not 
necessary  that  the  bill  of  lading  be  shown  at  the 
time  of  the  tender  to  make  the  tender  effectual,  tin- 
less  its  production  is  demanded.39  The '  burden  is 
on  the  carrier  to  show  that  its  failure  to  deliver  was 
due  to  the  consignee's  failure  on  request  to  pro1 
duce  the  bill  of  lading.3*  The  fact  that  tender  was 
made  under  protest  does  not  invalidate  it  nor  does 
it  excuse  the  carrier's  failure  to  deliver.37  It  is 
no  defense  for  the  carrier  to  show  that  its  .agent 
did  not  know  the  correct  charges,  because  of  the 
carrier's  failure  to  file  its  schedule  of  rates.33  An 
order  dismissing  a  complaint  charging  a  willful  re- 
fusal to  deliver  freight,  where  there  is  failure  merely 
to  support  the  allegation  of  willfulness,  is  error.3* 
Under  some  statutes  only  one  penalty  is  recover- 
able,40 while  by  the  provisions  of  others  penalties 
are  cumulative.41  Where  by  statute  a  tender  of  the 
amount  of  freight  shown  by.the  bill  of  lading  is  a 
condition  precedent  to  recover  a  penalty  for  refusal 
to  deliver  freight,  the  petition  must  allege  a  tender 
of  the  amount  of  freight  charges  as  shown  by  the 
bill  of  lading,42  and,  if  the  bill  of  lading  stipulates 


lading."  Atchison  Co.  v.  Roberta, 
1  Tex.  Civ.  A.  370,  22  SW  183.  (2) 
A  railroad  company  Is  liable  for  the 
statutory  penalty  for  failure  to  de- 
liver freight,  when  the  consignee 
tenders  the  charges  due,  calculated 
on  the  charge  per  one  hundred  pounds 
as  stated  fn  the  bill  of  lading,  and 
the  "approximate  weight"  of  the 
shipment  as  there  stated,  although 
this  is  much  less  than  the  real 
weight.  This  was  "a  tender  of  the 
freight  charges  shown  by  the  bill  of 
lading  within  the  meaning  of  the 
statute."  St.  Louis  Southwestern  R. 
Co.  v.  Carden,  (Tex.  Civ.  A.)  26  SW 
747.  748. 

[b]  Amount  held  no*  shown  by 
bin  of  lading.— (1)  A  Bill  of  lading 
which,  although  specifying  the  rate 
per  one  hundred  pounds,  and  pro- 
viding that  the  rates  therein  made 
are  subject  to  correction,  does  not  in 
terms  purport  to  state  the  true 
weight,  but  merely  referB  by  its 
number  to  the  car  in  which  the 
freight  is  shipped,  does  not  contain 
sufficient  data  for  a  determination 
of  the  true  freight  charges,  and  will 
not  support  a  suit  by  the  shipper  to 
recover  the  penalty.  Johnson  v.  Ft. 
Worth,  etc,  B.  Co.,  9  Tex.  Civ.  A. 
61».  30  SW  860.  (2)  A  bill  of  lad- 
ing which  states  the  Tate  per  one 
hundred  pounds  only,  without  giving 
the  number  of  pounds  of  freight, 
does  not  show  the  freight  charges 
due.  Gulf,  etc.,  R.  Co.  v.  McCown, 
(Tex.  Civ.  A.)  26 'SW  746  [rev  (Civ. 
A.)   26  SW  4861. 

as.    Little    Rock,   etc.,    R    Co. 


Hannlford,  49  Ark.  291,  6  SW  294 
(holding  that,  where  a  statute  pro- 
hibits railroads  from  charging  more 


ties,  and  affixes  a  penalty  of  the 
amount  of  the  freight  charges  for 
every  day  after  payment  or  tender 
of  the  legal  charges  during  which 
It  shall  withhold  delivery,  it  is  the 
duty  of  the  carrier,  where  the  weight 
of  the  goods  is  not  specified  in  the 
bill  of  lading,  to  weigh  them  within 
a  reasonable  time,  and  to  ascertain 
the  charges,  according  to  the  rates 
specified  In  the  bill  of  lading;  and,  if 
it  fails  so  to  do,  and  refuses  to  de- 
liver the  goods,  it  is  liable  to  the 
penalty). 

ae.  Schloss  v.  Atchison,  etc.,  R. 
Co.,  85  Tex.  601,  22  SW  1014;  Texas. 
etc.,  R.  Co.  v.  Wood,  (Tex.  Civ.  A.) 
23  SW  744  (holding  that  an  expense 
account,  furnished  by  the  carrier,  and 
showing  the  amount  of  freight,  con- 
stitutes no  part  of  the  bill  of  lading, 
and  cannot  be  used  in  aid  of  It  unless 
referred  to  therein). 

37.  St.  Louis,  etc.,  R.  Co.  v.  John- 
son, S3  Ark.   282.  13  SW  1096. 

[a]     Bole   applied-— Where   a  con- 


\ 


slgnee  declines  to  receive  a  portion  of 
the  goods  because  they  are  damaged, 
and  the  company  refuses  to  deliver 
the  undamaged  freight  on  &  tender 
of  its  proportion  of  the  charges,  and 
It  1b  thereupon  replevied,  and  sub- 
sequently, after  repairing  the  dam- 
age, the  company  refuses  to  deliver 
the  remaining  goods  on  a  tender  of 
their  proportion  of  the  charges,  but 
offers  so  to  do  on  the  payment  of 
the  whole  bill,  no  liability  for  the 
penalty  Is  incurred.  St  Louis,  etc, 
R.  Co.  v.  Johnson,  53  Ark.  282,  13  SW 
1096. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Gib- 
son, 68  Ark.  34,  66  SW  268;  Loewen- 
berg  v.  Arkansas,  etc.,  R.  Co.,  66 
Ark.  439,  19  SW  1051;  Fordyce  v. 
Johnson,  56  Ark.  430,  19  SW  1050; 
Gulf,  etc..  R.  Co.  v.  Dwyer,  84  Tex. 
194,  19  SW  470;  Gulf,  etc.,  R.  Co.  v. 
Dwyer,  75  Tex.  672,  12  SW  1001.  16 
AmSR  926,  7  LRA  478;  Wichita  Val- 
ley R.  Co.  v.  Nance.  6  Tex.  Civ.  A. 
34,  25  SW  47:  Missouri,  etc.,  R.  Co. 
v.  Stoner,  6  Tex.  Civ.  A.  50,  23  SW 
1020. 

[a]  Season  for  rule, — "If  the 
carrier  at  the  point  of  destination 
has  either  executed  the  bill  of  lad- 
ing or  has  authorised  its  execution, 
he  is  presumed  to  know  its  contents, 
and  he'  cannot  shield  himself  from 
the  penalty  of  the  -statute  for  a  re- 
fusal to  deliver  the  goods  upon  tender 
of  the  freight  as  shown  by  such  bill, 
by  claiming  that  there  has  been  a 
mistake.  But  In  a  case' In  which  the 
bill  of  lading  has  been  given  without 
his  authority  mistakes  are  likely  to 
occur,  and  we  do  not  think  It  was 
intended  to  punish  the  last  carrier 
when  he  refuses  to  deliver  the  goods 
until  he  has  the  means  of  protect- 
ing himself  from  the  consequences 
of  such  mistakes.  Every  man  Is 
presumed  to  know  the  law,  and  It 
would'  seem  that  before  any  one 
should  be  punished,  either  in  a  crim- 
inal or  civil  action,  for  an  act  claimed 
to  be  penal,  the  offense  should  be 
clearly  defined,  and  that  any  grave 
doubt  as  to  the  intention  of  the 
Legislature  should  be  resolved  in 
favor  of  the  defendant."  Gulf,  etc., 
R.  Co.  v.  Dwyer,  84  Tex.  194,  200,  19 
SW  470. 

[b]  Bvldenoe  insufficient  to  show 
agenoy, partnership,  or  ratification^— 
Plaintiff  showed  that  the  bill  for  his 
goods  was  a  through  bill  of  lading, 
that  the  delivering  company's  line 
did  not  reach  the  place  of  shipment, 
but  that  rates  were  made  over  its 
line  and  connecting  lines  to  and 
from  that  point;  that  said  company 
Issued  an  expense  bill,  when  the 
goods  arrived  for  the  exact  amount 
called  for  by  the  bill  of  lading;  that 
the   oar  containing   the   goods   came 


through  from  the  place  of  shipment. 
It  was  held  that  these  facts  were 
not  enough  to  prove  conclusively  a 
contract  of  agency  or  partnership 
between  the  'companies,  nor  a  ratifi- 
cation by  the  delivering  company; 
so  as  to  bind  it  to  the  freight  rate 
named  in  the  bill  of  lading.  Ft. 
Worth,  etc.,  R.  Co.  v.  Johnson,  6  Tex: 
Civ.  A.  24,  23  SW  827. 

20.  Alderson  v.  Gulf,  etc.,  R.  Co., 
(Tex.   Civ.   A.)    23   SW '617.      ' 

30.  St.  Louis,  etc..  R.  Co.  v.  lie- 
Kee.   (Tex.  A.)   16  SW  45. 

31.  Dwyer  v^Gulf,.  etc..  R.  Co., 
69  Tex.  707.  7  SW  604!  Gulf,  etc.',  R> 
Co.  v.  McCown,.  (Tex.  Civ.  ,A.)  25 
SW   435.  I 

33.  Gulf,  etc.,  R.  Co.  v.  McCowan, 
(Tex.  Civ.  A.)  25  SW  486.  436  (where 
it  was  said:  "It  cannot  coerce  the 
owner  into  giving  indemnity  for  re- 
fusal to  do  what  the  law  declares' he 
Is  not  bound  to  do"). 

33.  Dwyer  v.  Gulf,  etc.,  R.  Co., 
69  Tex.  707,  710.  7  SW  604  (where  H 
was  said:  "It  ls'tonreasonable  that  a 
custom  should  require  th«  surrender 
of  a  valuable  right  In  order  to  ob-> 
tain  possession  of  property, '  that  the 
law  without  condition  ot  qualification1 
requires  should  be' delivered");  Gulf; 
etc..  R.  Co.  v.  McCowan,  (Tex.  Civ. 
A.)   25  SW  436. 

34.  Dwyer  v.  Gulf,  etc.,  R:  Co,' 
69  Tex.  707,  7  SW  604. 

36.  Gulf,  etc.,  R.  Co.  v.  Dwyer, 
76  Tex.  672,  12  SW  1001,  16  AmSR 
926,   7  LRA  478. 

38.  Jeans  v.  Seaboard  Air  Line 
R.  Co.,  164  N.  C.  224.  80  SE  242. 

37.  Atchison,  etc.,  R.  Co.  V. 
Roberts,  3  Tex.  Civ.  A  370.  22  SW  188; 

38.  Harrill  v.  Southern  R.  Co.,  144 
N.  C.  582,  641,  67  SE.  388  (where  it 
was  said:  "Any  other  view  of  the 
law  would  leave  the  carrier  free  to 
successfully  plead  his  own  default 
in  defense  to  an  action  for  &  violation 
of   the   statute"). 

39.  Jefferson  v.  Southern  Express 
Co.,  103  S.  C.  76,  87  SE  209. 

♦0.  Harrill  v.  Southern  R.  Co.,' 
144  N.  C.  532,  67  SE  383  (holding  that 
under  Revlsal  [1905]  |  2638,  provid- 
ing that  the  carrier  shall  Inform  the 
consignee  of  the  amount  of  freight 
charges  and  deliver  the  freight  on 
tender  or  payment  thereof,  and  that 
any  failure  or  refusal  to  comply  with 
such  provisions  shall  subject  the  car- 
rier to  a  penalty  of  fifty  dollars  for 
each  such  failure  or  refusal,  only 
one  penalty  is  recoverable  on  one 
shipment,  although  there  are  several 
demands  for  delivery  and  refusals 
thereof). 

41.  Atchison,  etc.,  R.  Co.  v. 
Roberts,  3  Tex.  Civ.  A.  870.  22  SW 
183. 

49.    St  Louis  Southwestern  R  Co. 
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that  the  weights  named  therein  axe  subject  to  cor- 
rection, plaintiff  must  allege  that  the  weights  are 
correct.  Under  a  general  denial  defendant  can- 
not prove  a  mistake  in  the  weight  ox  classification, 
although  the  bill  of  lading  provides  that  the  rate 
and  classification  were  subject  to  correction;  such 
mistake  must  be  specially  pleaded.41  Where  defend- 
ant claimed  a  higher  rate  than  that  fixed  by  the 
bill  of  lading,  evidence  offered  by  defendant  to  show 
that  the  shipper  offered  plaintiff  to  pay  the  differ- 
ence between  the  amount  specified  in  the  bill  of  lad- 
ing and  that  demanded  by  defendant,  which  offer 
plaintiff  refused,  was  properly  excluded." 

[f.  981]  9.  Refusal  to  Give  Bill  of  Lading.  Un- 
der a  statute  imposing  a  penalty  on  a  common  car- 
rier for  refusing  to  give  a  shipper,  when  demanded, 
a  bill  of  lading  stating  the  quantity,  cargo,  order, 
and  condition  of  goods  received  for-  shipment,  the 
railroad  company  is  not  liable  because  an  agent  re- 
fused to  state  ■  in  a  bill  of  lading  the  weight  or 
quantity  of  a  car  of  goods  loaded  by  the  shipper, 
where  the  loading  was  done  by  plaintiff  himself, 
and  all  the  information  neoessary  to  make  out  the 
bill  of  lading  was  in  his  possession  and  by  him 
withheld  from  the  agent.4* 

[$  982]  10.  Failure  to  Pay  for  Loss  of,  or  In- 
jury to,  Goods47 — a.  In  General  In  a  number  of 
states  statutes  have  ,been  enacted  which  impose 
penalties  on  carriers  for  failure,  within  a  desig- 
nated time,  to  adjust  claims  for  loss  of,  or  injury  to, 
goods.4"  Statutes  of  this  character  have  uniformly 
been  held  not  in  violation  of  the  due  process  or 
equal  protection  clauses  of  the  state  and  the  fede- 
ral constitutions;*9  but  on  the  contrary  merely  to 


provide  a  reasonable  incentive  for  the  prompt  settle- 
ment, without  suit,  of  just  demands  of  a  class  ad- 
mitting of  special  legislative  treatment,80  and  such 
statutes  are  not  objectionable  so  far  as  intra-state 
shipments  are  concerned.51    But  if,  and  as  far  as, 
these  statutes  assume  to  apply  to  interstate  ship- 
ments, they  are  inoperative  and  void  as  being  in 
conflict  with  the  Carmaok  amendment,"  by  which 
the  special  regulations  and  policies  of  particular 
states  on  the  subject  of  the  carrier's  liability  for 
■  loss  of,  or  damage  to,  interstate  shipments,  and  the 
contracts   of   carriers   with   respect   thereto,   have 
been  superseded.5*    Such  statutes,  being  of  a  penal 
nature,  are  to  be  striotly  construed.54    The  penalty, 
being  purely  a  creature  of  the  statute,  can  be  im- 
posed only  when  all  the  statutory  conditions  exist" 
To  bring  the  ease  within  the  statutes,  it  is  of  no 
importance  in  what  manner  the  loss  was  caused, 
the  purpose  of  the  statutes  being  to  give  the  con- 
signee a  special  remedy  for  the  carrier's  failure  to 
deliver.5*    Where  the  statute  imposing  the  penalty 
does  not  designate  the  place  of  payment,  the  carrier, 
as  debtor,  must  find  the  claimant  and  tender  the 
payment  to  him  within  the  statutory  period.57    A 
party  otherwise  entitled  to  the  penalty  may,  by  his 
own  conduct,  estop  himself  from  any  right  thereto.** 
[$  983]  b.  Requisites  and  Sufficiency  of  Claim. 
To  authorize  a  recovery  of  the  penalty  there  should 
be  a  strict  compliance  with  the  requirements  of  the 
statute  in  relation  to  the  claim.59     A  mere  verbal 
claim  will  not  be  sufficient  where  the  statute  pro- 
vides for  the  "filing"  of  the  claim,"0  unless,  as 
may  be  done,  this  requirement  of  the  statute  is 
waived.*1     The  claim  should  show  its  nature  and 


v..  Cardan,    (Tex.    Civ.    A.)    26    SW 
117. 

43.  Wichita  Valley  R.  Co.  .v. 
Nance,  6  Tex.  Civ.  A.  34.  26  SW  47. 

44.  Ft.  Worth,  etc..  R.  Co.  v.  Lll- 
lard,  (Tex.  A.)  16  SW  654. 

[a]  Instruction!  to  jury. — Where 
It  was  admitted  by  both  parties  that 
the  bill  contained  the  words,  "weight 
.  .  .  subject  to  correction."  and  It 
was  claimed  by  defendant  that  more 
was  due  than  tendered,  the  court 
erred  In  charging  that  the  jury 
could  consider  evidence  as  to  the  true 
weight  only  If  they  believed  that 
such  words  were  In  the  bill,  as  the 
burden  of  proof  was  on  plaintiff  to 
show  that  he  tendered  the  full 
amount.  Gulf,  etc.,  R.  Co.  v.  Nel- 
son, 4  Tex.  Civ.  A.  345,  23  SW  732 
Tfoll  Gulf,  etc.,  R.  Co.  v.  Loonle,  84 
Tex.  259.  19  SW  385]. 

45.  Dillingham  v.  Fischl,  1  Tex. 
Civ.  A.  546,  21  SW  554. 

46.  Oonley  v.  Sherman,  etc.,  R. 
Co-  90  Tex.  295,  297,  38  SW  519 
(where  the  court  said:  "Under  this 
state  of  facts,  it  must  be  held  that 
the  agent  of  the  Railroad  Company 
did  not  refuse  to  deliver  to  the  plain- 
tiff such  bill  of  lading  as  the  Statute 
prescribes,  and  plaintiff  had  no  right 
of  action  for  the  penalty  Imposed  by 
the  law").  See  also  Sherman,  etc., 
R.  Co.  v.  Conly,  (Tex.  Civ.  A.)  J7 
SW  25*. 

47.  Bffeet  of  statute!  on  oommon- 
law  action  (or  delay  in  shipment  see 
supra  5  444. 

48.  Bee  statutory  provisions. 

[a]  Considerations  Hading:  *°  aB- 
aatment  of  statute*— "The  duty  to 
make  prompt  settlement  for  loss  or 
damage  to  goods  Is  but  an  Incident 
of  the  duty  to  transport  and  deliver 
safely  and  with  reasonable  diligence. 
The  statute  In  question  was  designed 
to  effectuate  an  Important  public  pur- 
pose, via:  to  compel  the  common  car- 
rier to  perform  with  reasonable  dili- 
gence the  duty  which  peculiarly  ap- 
pertains to  his  business  as  a  carrier 
of  freight.  The  penalty  Is  but  a 
means  to  that  end.      Seegers  v.  Sea- 


board Air  Line  R.  Co..  73  8.  C.  71, 


52  SB  797,  121  AmSR  921  Jquot  with 
appr  Charles  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  86.  41,  68  SE  927,  125 
AmSR  7*2  and  note]. 

[b]  Singleness  of  subject  of  stat- 
ute.— The  act  of  1903.  relating  to  ad- 
justment of  freight  charges  and 
claims  for  loss  of,  or  damage  to, 
freight,  does  not  violate  the  constitu- 
tional provision  that  every  act  shall 
relate  to  but  one  subject.  Aycock, 
etc.,  Co.  v.  Southern  R.  Co.,  76  S.  C. 
331.  67  SE  27. 

49.  U.  S.— Seaboard  Air  Line  R. 
Co.  v.  Seegers.  207  U.  S.  73,  28  SCt 
28,  52  L.  ed.  108  [aft  73  S.  C.  71,  62 
SE  797,  121  AmSR  921]. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Coachman,  59  Fla.  130,  62  S  377,  20 
AnnCas  1047  and  note. 

Ga. — Southern  R.  Co.  v.  Lowe,  139 
Ga.  362,  77  SE  44. 

Minn. — Rlskin  v.  Great  Northern  R. 
Co.,  126  Minn.  138,  147  NW  960,  Ann 
Casl915D  823  and  note. 

S.  C. — Varnville  Furniture  Co.  v. 
Charleston,  etc.,  R  Co.,  98  S.  C.  63, 
79  SE  700  (rev  on  other  grounds  237 
U.  S.  597,  36  SCt  715,  69  L.  ed.  1137]; 
Venning  v.  Atlantic  Coast  Line  R. 
Co..  78  S.  C  42.  58  SE  983,  125  AmSR 
768,  12  LRANS  1217;  Best  v.  Sea- 
board Air  Line  R.  Co.,  72  S.  C.  479,  52 
SE  223. 

50.  Yazoo,  etc..  Valley  R.  Co.  v. 
Jackson  Vinegar  Co.,  226  U.  S.  217, 
33  SCt  40,  57  L.  ed.  193. 

51.  Yazoo,  etc.,  Valley  R.  Co.  v. 
Jackson  Vinegar  Co..  226  U.  S.  217. 
33  SCt  40,  57  L.  ed.  198;  Seaboard 
Air  Line  R.  Co.  v.  Seegers,  207  U.  S. 
73.  28  SCt  28,  52  L.  ed.   108. 

S3.  Charleston,  etc.,  R.  Co.  v. 
Varnville  Furniture  Co..  237  U.  S.  597, 
35  SCt  716,  69  L.  ed.  1137  [rev  98  S. 
S.  63.  79  SE  700,  and  dlst  Atlantic 
Coast  Line  R.  Co.  v.  Mazursky,  216 
U.  S.  122,  30  SCt  378,  54  L.  ed.  411, 
a  case  decided  prior  to  the  Carmack 
amendment]:  Trakas  v.  Southern  R. 
Co..  102  S.  C.  211.  86  SE  492.  Com- 
pare Charles  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  36.  125  AmSR  762.  58 


SE  927  (where  the  cause  of  action 
arose  before  the  Carmack  amendment 
and  the  court  held  that  the  statute 
was  not  unconstitutional  as  an  inter- 
ference with  Interstate  shipments). 

S3.     See  supra  1  944. 

64.    Thompson     v.     Southern     Bx- 

§ress  Co.,   147   N.  C.   343,   61   SF.  182. 
ee  also  supra  5  943. 
85.    Kins   v.   Atlantic   Coast    Line 
R..  86  S.  C.  610,  88  SE  769. 

56.  Wilson,  etc.  v.  Atlantic  Coast 
Line  R.  Co.,  79  S.  C.  198.  (0  SE  663. 

57.  Berley,  etc.  v.  Columbia,  etc, 
R.  Co.,  82  S.  C.  232,  64  SB  397  (hold- 
ing, however,  that  the  carrier  may 
require  the  claimant  to  state  where 
he  desires  payment  to  be  made,  and 
that  payment  at  that  place  within 
the  required  time  will  prevent  the 
penalty  from  attaching). 

58.  Andrews  v.  Atlantic  Coast 
Line'R.  Co.,  98  S.  C.  212.  82  SE  402 
(holding  that  where,  in  an  action  for 
loss  on  freight  and  penalty  for  non- 
payment within  forty  days,  it  ap- 
peared that  plaintiffs  had  received 
and  retained  an  order.  In  lieu  of 
money,  without  objection  until  after 
the  penalty  had  accrued,  they  were 
estopped  to  claim  the  penalty).  Com- 
pare Southern  R  Co.  v.  Kimball,  103 
S.  C.  265,  88  SE  14  (Where  a  shipper 
of  live  stock  who  set  up  a  claim  for 
damages  for  loss  of  a  horse,  not  hav- 
ing paid  the  freight  or  feeding 
charges,  was  held  not  entitled  to  re- 
cover the  statutory  penalty  of  fifty 
dollars  for  nonpayment  of  his  claim). 

B9.     See  cases  infra  notes  60-70. 

80.  Thompson  v.  Southern  Ex- 
press Co.,  147  N.  C.  348,  CI  SE  182 
(where  It  was  said  that  the  words 
"to  file"  mean  receiving  a  paper  into 
custody);  King  v.  Atlantic  Coast 
Line  R.,  86  S.  C.  610,  612.  68  SE  7«9 
(where  it  was  said  that  such  items 
"as  filing  a  claim"  necessarily  Imply 
the  placing  of  some  written  or 
printed  paper  with  the  proper  cus- 
todian). 

61.  Goldstein  v.  Southern  R  Co.. 
80  S.  C.  622,  61  SE  1007  (holding  that, 
where    defendant    railroad    not    only 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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amount  and  the  person  to  whom  due.6*  This,  how- 
ever, will  satisfy  the  requirements  of  the  statute 
so  far  as  the  contents  of  the  claim  are  concerned.61 
It  is  unnecessary  to  attach  the  freight  bill,  or  the 
reeeipt  and  the  bill  of  lading.8*  The  claim  must  be 
filed  with  the  agent  designated  by  the  statute,  usu- 
ally the  agent  at  destination,66  unless  there  is  a 
waiver  of  strict  compliance  with  the  statute66  or 
facts  excusing  a  literal  compliance  therewith." 
Where  the  consignor  of  a  shipment  fails  to  file  his 
claim  with  the  carrier  at  the  place  where  the  ship- 
ment originated,  as  required  of  the  consignor  by 
the  statute,  he  cannot  recover  the  penalty  incurred 
by  the  carrier  by  its  failure  to  settle  the  claim  for 
loss  of  the  shipment  within  the  time  prescribed  by 


the  statute.**  A  claim  may  be  filed  for  the  loss  of 
goods  after  the  lapse  of  a  reasonable  time  for  the 
arrival  thereof.8*  It  is  not  essential  that  the  claim- 
ant should  demand  interest;  and,  where  the  claim- 
ant sues  for  the  actual  amount  of  damages,  with- 
out interest,  on  account  of  the  amount  claimed,  he 
is  entitled  to  recover  the  penalty.70 

[4  984]  c.  Necessity  of  Recovering  Judgment  for 
Fall  Amount  of  Claim.  By  the  express  provisions 
of  some  statutes,  it  is  essential  to  the  recovery  of 
the  penalty  that  plaintiff  recover  judgment  for  the 
full  amount  of  the  claim  filed;71  and,  even  in  the 
absence  of  any  clause  of  this  nature  in  the  statute, 
there  can  be  no  recovery  of  the  penalty  when  the 
claim,  as  presented,  was  largely  in  excess  of  the 


waived  the  right  to  have  a  claim 
filed,  but  promised  to  pay  It,  it  could 
not  thereafter  contend  that  the  claim 
was  not  filed). 

83.    King  v.   Atlantic  Coast  Line 
R.  Co..  86  S.  C.  610,  68  SE  769. 

63.     Hawea  v.  Southern  R.  Co.,  78 
S.  C.  274.  53  SB  285. 

fa]     Claims    held    irffioleiit      (1) 
Where  plaintiff  filed  with  defendant'* 
railroad  agent  the  bill  of  lading,  In- 
voice  of    roods,    and    a    Hat    of  the 
shortage,    as   a    claim,    there    waa   a 
sufficient    filing,    and    It    was    Imma- 
terial that  the  agent  filed  the  claim 
himself.  It  being  done  at  the  request 
and  in  the  presence  of  plaintiff,  and 
no  form    for   setting   out   the   claim 
being     prescribed     by     the     statute. 
Goldstein  v.  Southern  R.  Co.,  80  S.  C. 
S22.  (1  SE  1007.     (2)  A  written  state- 
ment setting  forth   the  purchase  of 
the  article  claimed  to  have  been  lost, 
with  the  price,  the  quantity,  and  the 
name  of  the  seller  and  of  the  ship- 
ring   point   Is,   when   handed   to   the 
company's    agent    within     the    time 
specified  by  the  statute  with  a  state- 
ment that  it  was  for  the  goods  lost 
sufficiently  definite  to  enable  the  com- 
pany  to   investigate    the   claim,  and 
will  satisfy  the  requirements  of  the 
statute.    Currie  v.  Seaboard  Air  Line 
R.  Co.,  156  N.  C.  482,  484,  72  SE  492 
(where  the  court  said:     "While  the 
form  of  the  demand  Is  not  one  to  be 
approved   or   generally   followed,   we 
think  it  sufficiently  definite  to  notify 
defendant  of  the  amount  and  nature 
of  the  claim").      (8)   Where  plaintiff 
called    defendant    railroad's    agent's 
attention   to   the  damaged   condition 
of  five  sacks  of  rice  shipped  plaintiff 
and  stated  that  he  would  sell  the  rice 
for  what  he  eould  get  and  claim  the 
difference,  and  the  agent  had  knowl- 
edge that  the  amount  mentioned  in 
the  claim,  filed  by  plaintiff  was  for 
damages   to   all   the  sacks,   the   fact 
that  only  three  sacks  were  stated  in 
the  claim  filed  could  not  defeat  a  re- 
covery for  the  statutory  penalty  for 
failing  to  adjust  the  claim  within  the 
time    required  by   law.      Under  these 
circumstances     defendant     was     not 
misled.     Bolen  v.  Seaboard  Air  Line 
R.  Co.,  81  S.  C.  78,  61  SE  1024. 

64.  Hawes  v.  Southern  R.  Co.,  73 
S.  C.   274.  53  SE  285. 

63.  King  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  510.  68  SE  769. 

[a]  Agent  at  destination. — (1) 
Piling  a  claim  for  damages  to  freight 
with  the  soliciting  freight  agent  at 
destination  Is  a  sufficient  filing  with 
th»  agent  of  a  common  carrier  at 
destination  to  entitle  plaintiff  to  re- 
cover  the  penalty.  Bell  v.  Southern 
R.  Co.,  77  S.  C.  78,  57  SE  689.  (2) 
But  the  filing  of  a  claim  with  an- 
other officer  of  the  carrier,  and  a  for- 
warding of  the  same  by  such  officer, 
in  the  discharge  of  his  duties  to  the 
agent  at  the  destination  of  the 
freight  ninety  days  before  action  Is 
brought,  Is  not  a  filing  with  the 
agent  at  point  of  destination.  Brown 
v.  Southern  R.  Co.,  71  S.  C.  273,  61 
SB  151.  (3)  Filing  a  claim  at  des- 
tination on  a  connecting  line,  with 
an  agent  there  who  collected  the 
charges  due  and  reported  the  loss 
and     value    to    defendant,    and    who 


sometimes  adjusted  the  claims 
against  defendant,  was  filed  with  de- 
fendant's agent  within  the  meaning 
of  the  statute,  Brooks  v.  Southern 
R.  Co.,  96  S.  C.  427.  81  SE  161. 

[b]  sTottoe  to  agent  of  terminal 
carrier,— Under  Act  May  13,  1908  (24 
St.  at  L.  p  1),  making  each  carrier 
of  goods,  recognizing  and  acting  un- 
der a  contract  of  through  shipment, 
the  agent  of  the  other  connecting 
carriers,  notice  of  claim  for  loss  of 
goods,  under  a  shipment  wholly 
within  the  state,  served  on  the  agent 
of  the  terminal  carrier,  was  notice 
to  the  Initial  carrier,  issuing  its 
through  bill  of  lading.  Smith  v. 
Southern  R.  Co.,  84  S.  C.  167.  66  SB 
1029. 

[c]  Evidence  of  filing  of  claim.— 
Evidence  that  G,  the  agent  of  the  ter- 
minal carrier,  received  plaintiff's 
claim  for  lost  goods  and  forwarded 
It,  under  the  Instructions  of  the  de- 
fendant Initial  carrier's  agent,  to  de- 
fendant's general  claim  agent,  and 
that  the  latter  not  only  received  and 
considered  the  claim,  but  also  re- 
turned it  to  G'  and  received  it  from 
him  again  with  further  information, 
was  evidence  that  the  claim  was  filed 
with  defendant  at  the  point  of  des- 
tination. Smith  v.  Southern  R.  Co., 
84  S.  C.  167,  66  SE.  1029. 

66.  King  v.  Atlantic  Coast  Line 
R.  Co.,  86  5.  C.  610,  68  SE  769. 

fa]  Tacts  not  constituting  waiver. 
—in  an  action  for  goods  lost  by  a 
carrier,  and  the  statutory  penalty  for 
failure  to  adjust  the  claim  within 
the  time  allowed  after  a  claim  is  filed 
with  the  agent  at  the  destination  of 
the  goods.  It  appeared  that  plaintiff 
had  had  a  conversation  with  the  car- 
rier's local  agent  at  the  destination 
of  the  goods,  who  told  him  to  send 
his  claim  to  .  the  general  freight 
agent,  which  he  did.  .In  the  corre- 
spondence with  such  agent  there  waa 
no  mention  of  the  statutory- penalty: 
and  at  that  time  defendant  was  not 
liable  for  It.  Defendant  had  no  right 
to  compel  plaintiff  to  file  his  claim 
with  the  local  agent.  It  was  held 
that  the  direction  by  such  agent,  to 
send  the  claim  to  the  general  agent, 
was  not  a  waiver  of  the  statutory 
requirement  that  the  claim  must  be 
"filed"  with  the  agent  at  the  destina- 
tion of  the  goods  before  the  penalty 
sued  for  can  be  recovered,  because 
waiver  is  the  voluntary  relinquish- 
ment of  some  existing  right.  King 
v.  Atlantic  Coast  Line  R.  Co.,  86  S. 
C.  510,  68  SE  769. 

67.  Sumter  Pine,  etc.,  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  90  S.  C.  376, 
378,  73  SE  770  (holding  that,  under  a 
statute  requiring  the  filing  of  the 
claim  with  the  agent  at  the  point  of 
destination,  the  claim  may  be  filed 
with  the  nearest  agent  who  keeps  the 
station  open  during  reasonable  busi- 
ness hours,  and  the  claimant  is  not 
bound  to  file  the  claim  with  a  nearer 
agent  who  leaves  his  station  closed 
most  of  the  time,  and  in  support  of 
this  rule  the  court  said:  "The  stat- 
ute contemplates  the  filing  of  the 
claim  with  the  agent,  at  the  point  of 
destination.  If  he  falls  to  keep  rea- 
sonable business  hours,  such  conduct 
would  naturally  tend  to  cause  great 


inconvenience  and  loss  of  time  to  the 
party  filing  the  claim.  The  defend- 
ant Has  not  the  right  to  impose  In- 
convenience and  loss  of  time  upon 
such  party,  and  if  he  files  his  claim 
with  the  agent,  at  the  nearest  sta- 
tion, where  reasonable  business  hours 
are  kept,  It  Is  estopped  from  raising 
the  objection,  that  the  claim  should 
have  been  filed  at  a  nearer  station"). 

68.  Hamlet  Grocery  Co.  v.  South- 
ern R.  Co.,  170  N.  C.  241,  87  SB,  67. 

69.  Bullock  v.  Charleston,  etc,  R. 
Co..  82  S.  C.  37S,  64  SE  234. 

70.  Abrams  >v.  Columbia,  etc.,  R. 
Co„  73  S.  C.  542,  63  SE  819. 

71.  Ray  v.  Southern  R.  Co.,  94.  S. 
C.  308,  77  BE  1012:  Smith  v.  Southern 
R.  eo.,  89  B.  C.  415,  71  SE  989;  Whit* 
Laundry  Co.  v.  Charleston,  etc.,  R. 
Co.,  83  S.  C.  209,  65  SB  289,  18  Ami 
Cas  690;  Bullock  v.  Charleston,  etc- 
R.  Co.,  82  S.  C.  375,  64  SE  284;  Cousar 
Mercantile  Co.  v.  Southern  R.  Co.,  83 
S.  C.  307,  64  SE  391;  Rlppy  v.  South- 
ern R.  CO;,  80  S.  C.  624,  61  SE  976. 

[a]  "She  purpose  of  the  s taints) 
In  so  providing  was  to  prevent  the 
filing  of  fictitious  or  exorbitant 
claims  and  compelling  the  carriers - 
to  nay  or  refuse  to  pay  them  at  the 
peril  of  being  penalized.  If  the  claim- 
ant should  afterwards  recover  any 
part  of  the  claim."  Price  v.  Charles- 
ton, etc.,  R.  Co.,  98  S.  C.  576,  678,  77 
SE  703. 

[b]  Where  the  amount  sued  for  in 
lass  than  the  amount  of  the  claim 
Bled,  the  penalty  cannot  be  recov- 
ered. Ray  v.  Southern  R.  Co.,  94  S. 
C.  303.  77  SE  1012. 

[c]  Tender  of  goods  before  sal* 
brought^— Where  goods  are  tendered 
before  suit  Is  brought,  although  after 
the  expiration  of  the  time  allowed 
for  the  settlement  of  the  claim  filed, 
there  can  be  no  recovery  of  the  pen- 
alty, because  of  the  statutory  pro- 
vision that  a  recovery  of  the  full 
amount  of  the  claim  is  necessary. to 
the  right  of  action  to  recover  the 
penalty.  The  goods,  although  de- 
layed In  transportation,  still  belong 
to  plaintiff  and  he  cannot  abandon 
them  and  throw  on  the  carrier  lia- 
bility as  for  their  total  loss  or  de- 
struction. Bullock  v.  Charleston  R. 
Co.,  82  S.  C.  875,  64  SB  234. 

fd]  Where  addition  of  Interest 
raises  the  recovery  above  the  amount 
of  the  claim,  the  penalty  may  be  re- 
covered, white  Laundry  Co.  v. 
Charleston  R.  Co.,  83  S.  C.  209,  65  SB 
239  [foil  Weinberg  v.  Atlantic  Coast 
Line  R.  Co.,  83  S.  C.  470,  65  SE  837]. 

re]  Be  minimis  non  ourat  lex. — 
Where  a  claim  against  a  carrier  for. 
loss  or  damage  to  freight  recovered? 
within  half  a  cent  of  the  amount  of 
its  original  claim,  exclusive  of  in- 
terest, It  was  entitled  to  the  penalty- 
prescribed  by  the  act  of  Febr.  28, 
1903  (24  St.  at  L.  p  81)  |  2,  under  the 
maxim  de  minimis  non  curat  lex. 
B.  &  M.  White  Laundry  Co.  v. 
Charleston,  etc.,  R.  Co.,  83  S.  C.  209, 
212.  65  SE  289.  18'AnnCas  690  and 
note  [foil  Weinberg  v.  Atlantic  Coast 
Line  R.  Co.,  88  S.  C.  470,  65  SE  637]. 

[f]  The  fact  that  the  damage  ex- 
ceeded the  sum  claimed  will  not  bar 
a  recovery  of  the  penalty.  Nether- 
Digitized  by  VjOOy  It. 
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amount  subsequently  recovered.™  But  a  contrary 
view  has  been  taken  where  the  statute  did  not 
expressly  require  recovery  of  the  full  amount 
claimed:"  Although  the  statute  makes  a  recovery 
of  judgment  for  the  amount  claimed  essential  to  the 
recovery  of  a  penalty,  the  consignee  may  sue  for  the 
penalty  if  the  time  has  elapsed  without  adjustment 
of  the  claim  at  the  same  time  that  he  sues  for  loss 
or  damage  to  the  property,  and  is  not  required  to 
institute  an  independent  action  for  damages.'4 

[$  985]  d.  Effect  of  Settlement  of  Claim.  Un- 
der statutes  practically  identical  in  their  provisions, 
the  different  courts  have  reached  opposite  conclu- 
sions as  to  the  effect  of  a  settlement  of  the  claim 
after  the  time  allowed  therefor  has  expired.  On  the 
one  hand  it  has  been  held  that  no  penalty  can 
thereafter  be  recovered;7*  and  on  the  other  hand 
this  doctrine  is  expressly  disapproved  and  the  view 
taken  that  the  penalty  provided  for  by  the  statute 
may  nevertheless  be  recovered." 

[$  986]  e.  Who  Hay  Sue  and  Who  Liable. 
The  purchaser  of  goods  shipped  to  the  consignor's 
own  order,  with  sight  draft  against  the  bill  of 
lading  which  provided  that  the  purchaser  should 
be  notified  of  their  arrival,  is  the  "consignee 
aggrieved"  within  the  statute  giving  such  person  a 
right  to  recover  a  penalty  for  failure  to  adjust, 
within  the  statutory  period,  a  claim  for  nondelivery 
6f  goods."  Receivers  of  a  railroad  company,  ap- 
pointed by  a  federal  court,  are  subject  to  the  pen- 
alty when  subjected  by  a  statute  to  the  duties, 
liabilities,,  and  restrictions  arising  from  the  opera- 
tion of  the  road.78  Where  the  bill  of  lading  under 
which  the  goods  were  shipped  stipulates  that  no 
barrier  shall  be  liable  for  loss  or  damage  not  occur- 
•ring  on  its  own  line,  no  penalty  can  be  recovered 
from  a  connecting  carrier  on  whose  line  the  loss 
or  injury  did  not  occur;?*  and  independently  of 
such  provision  in  the  bill  of  lading,  if  the  statute 


penalizes  a  carrier  for  failure  to  adjust  a  claim 
for  damages  for  loss  of,  or  injury  to,  goods  while 
in  its  possession,  no  penalty  can  be  imposed  on  a 
carrier  who  has  never  received  the  goods.*9  The 
carrier  liable  for  the  penalty  is  the  one  originally 
at  fault.81 

[$  987]  f.  Actions.  A  cause  of  action  against  a 
railroad  company  for  the  statutory  penalty,  for 
failing  to  adjust  a  claim  for  loss  of  goods  within 
the  period  prescribed  by  statute,  arises  at  the  point 
of  destination,  where  the  company  fails  to  adjust 
the  claim.82  In  an  action  against  a  carrier  for  loss 
on  freight  and  for  a  penalty  for  nonpayment  within 
forty  days,  evidence  of  defendant's  dealings  with 
other  claimants  is  properly  excluded;83  but  it  is 
error  to  exclude  evidence  of  former  dealings  be- 
tween the  parties.**  Whether  or  not  the  freight 
claim  agent  of  a  carrier  who  passes  on  claims  and 
either  rejects  them  or  orders  them  paid  has  author- 
ity to  adjust  a  freight  claim  and  communicate  the 
decision  to  the  claimant,  so  as  to  make  his  state- 
ment binding  on  the  carrier,  is  a  "question  for  the 
jury.*6 

[$  988]  g.  Amount  of  Penalty.  The  reasonable- 
ness of  a  penalty  for  the  failure  to  perform  a  public 
duty  is  primarily  for  the  judgment  of  the  legisla- 
ture, and  courts  will  not  interfere  with  its  discre- 
tion as  long  as  it  keeps  within  the  reasonable  scope 
of  its  powers.88  A  statute  imposing  a  penalty  of 
fifty  per  cent  per  annum  interest  on  the  principal 
sum  of  a  claim  for  freight  lest  or  damaged  by  a 
carrier,  on  the  carrier's  failure  to  pay  the  claim 
within  sixty  days  from  its  presentation,  is  not  so 
exorbitant  and  unreasonable  as  to  render  the  stat- 
ute unconstitutional.87 

[$  989]  11.  Failure  to  Post  Transportation 
Bates  Statutes  in  some  jurisdictions  impose  pen- 
alties on  railroad  companies  for  failure  to  post 
rates  of  transportation  at  their  stations.*8    If  the 


land  v.  Charleston,  etc.,  R.  Co.,  79  S. 
C.  *88,  60  SB  927. 

■  78.  Stupock  v.  Union  Pac.  R.  Co., 
200  Fed.  192  [foil  St.  Louis,  etc.,  R. 
Co.  v.  Wynne,  224  U.  S.  364.  32  SCt 
493,  56  L  ed.  799,  42  L.RANS  102,  an 
analogous  case]. 

>  [a]  Staason  for  rnl»«— "The  effect 
of  the  statute,  If  given  the  construc- 
tion contended  for  by  plaintiff,  is 
thus  to  penalize  the  defense  of  the 
company  against  what  the  result 
shows  to  have  been  an  excessive 
claim,  and  is  therefore  repugnant  to 
the  fourteenth  amendment  of  the 
Constitution."  Stupeck  v.  Union  Pac. 
R.  Co.,  200  Fed.  192. 

73.  Mobile,  etc.,  R.  Co.  v.  Brandon, 
98  Miss.  461.  S3  S  967.  42  LRANS  106. 

[a]  Season  for  rule.— "The  claim 
contemplated  by  the  statute  is  the 
actual  amount  due,  and  not  neces- 
sarily the  amount  claimed  by  tbe 
party  suffering  the  damage.  All  the 
carrier  Is  required  to  do  in  order  to 
be  relieved  of  the  penalty  is  to  pay 
or  tender  within  sixty  or  ninety  days 
to  the  party  entitled  thereto  the 
amount  actually  due.  Should  such 
tender  be  made  and  refused,  the  pen- 
alty cannot  be  collected.  Tbe  amount 
of  damage  sustained  can  be  as  easily 
ascertained  by  the  carrier  as  by  the 
claimant."  Mobile,  etc..  R.  Co.  v. 
Brandon.  98  Miss.  461,  467,  53  A  967, 
42  LRANS   106. 

74.  [a]  Suit  for  damage*  not  con- 
dition precedent  to  rait  for  penalty . — 
Jenkins  v.  Atlantic  Coast  Line  R. 
Co..  84  S.  C.  343,  66  SE  409. 

75.  Best  v.  Seaboard  Air  Line  R. 
Co.,  72  S.  C.  479,  483.  62  SE  223 
(where  the  stress  is  placed  on  the 
term  "recover"  as  used  In  the  stat- 
ute. It  was  said:  "The  term  're- 
cover.' when  considered  by  itself,  is 


not  the  usual  or  apt  word  to  indicate 
a  voluntary  payment  or  receipt  of 
money  for  damages  suffered,  but 
ordinarily  means  the  obtaining  In  a 
suit  of  the  right  to  something  by  a 
verdict  and  Judgment  of  a  Court,  and 
that  this  is  the  meaning  in  the  pres- 
ent statute  is  manifest  by  the  con- 
text— 'recover  in  such  action.'  .  .  . 
It  Is  true,  that  the  statute  authorizes 
a  suit  for  the  penalty  in  the  same 
aclon  for  the  loss  or  damage,  but 
that  is  very  far  from  saying  that  the 
penalty  is  not  dependent  upon  the 
recovery'  of  the  claim  by  action  in 
Court.  Doubtless  the  act  provided  for 
sudh  a  Joinder  mainly  because  the  re- 
covery of  the  penalty  Is  dependent 
upon  recovery  at  law  of  the  claim"). 
See  also  Cousar  Mercantile  Co.  v. 
Southern  R.  Co..  82  S.  C.  307.  64  SE 
391  (reaching  the  same  result  by  a 
somewhat  different  line  of  reason- 
ing). 

76.  Albrltton  v.  Atlantic  Coast 
Line  R.  Co..  148  N.  C.  485,  62  SE  597 
[dlsappr  Best  v.  Seaboard  Air  Line 
R.  Co.,  72  S.  C.  479,  52  SE  223].  Bee 
Rabon  v.  Atlantic  Coast  Line  R.  Co., 
149  N.  C.  69,  62  SE  743  (holding  that 
the   fact    that    defendant   voluntarily 

fald  the  loss  on  Judgment  for  plain- 
in*,  and  while  an  appeal  therefrom 
was  pending,  did  not  prevent  a  re- 
covery of  the  penalty). 

[a]  Season  for  rule. — "The  pen- 
alty is  given  for  the  delay  in  adjust- 
ing and  paying,  and  it  cannot,  there- 
fore, be  that  paying  after  the  time 
fixed  by  the  statute  works  a  forfeit- 
ure of  the  penalty.  .  .  .  Any  other 
construction  would  enable  the  car- 
rier, by  its  own  wrong  in  refusing  to 
pay  a  Just  claim  for  Toss  of  damage, 
to  compel  the  plaintiff  to  sue,  and 
then  by  settling  to  avoid  the  penalty, 


or  by  delaying  to  pay  ever  so  long 
beyond  the  time  fixed  by  the  statute, 
and  then  finally  settling,  to  produce 
the  same  result."  Albrltton  t.  At- 
lantic Coast  Line  R.  Co.,  148  N.  C. 
485,  488.    62  SE  597. 

77.  Brown  v.  Atlantic  Coast  Line 
R.  Co.,  91  S.  C.  377,  74  SE  754. 

78.  Huguelet  v.  Warneld.  84  8.  C. 
87,  65  SB  986. 

79.  McMeekin  v.  Southern  R.  Co.. 
85  S.  C.  881,  67  SB  745;  Moody  v. 
Southern  R.  Co.,  79  S.  C.  297,  60  SE 
711;  Venning:  v.  Atlantic  Coast  Line 
R.  Co.,  78  S.  C.  42.  58  SE  982,  12S 
AmSR  768.  12  LRANS  1217. 

80.  Stothard  v.  Louisiana  R..  etc.. 
Co.,  127  La.  388,  63  S  668  (holding 
further  that,  where  certain  freight 
was  lost,  the  fact  that  the  price  of 
the  goods  lost  was  subsequently  ten- 
dered by  the  delivering  carrier,  with 
intent  to  collect  from  the  connecting 
carrier,  does  not  bind  it  for  payment 
of  the  penalty);  Smith  v.  Southern 
R.  Co.,  89  S.  C.  415,  71  SE  989-  Bur- 
ress  v.  Atlantic  Coast  Line  R.  CO.,  79 
S.  C.  260,  60  SE  692. 

81.  Stothard  v.  Louisiana  R.,  etc., 
Co..  127  La.  383,  63  S  658. 

89.  Smith  v.  Southern  R.  Co.,  84 
S.  C.  167,  66  SE  1029. 

88.  Andrews  v.  Atlantic  Coast 
Line  R.  Co.,  98  S.  C.  212.  82  SE  402. 

84.    Andrews     v.     Atlantic    Coast 
Line  R.  Co.,  98  S.  C.  212,  82  SE  403. 
■  88.     Tenhet  v.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.   465,  64   SE  282. 

86.  Atlantic  Ooast  Line  R  Co.  v. 
Coachman.  59  Fla.  180.  62  S  377.  20 
AnnCas  1047. 

87.  Atlantic  Coast  Line  R.  Co.  v. 
Coachman.  59  Fla.  180.  62  S  877,  20 
AnnCas    1047. 

88.  See  statutory  provisions, 
rotting-  rates  see  supra  S  672. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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statute  provides  that  the  penalty  shall"  be  recov- 
ered "by  the  party  aggrieved,"  only  a  person  in- 
juriously affected  by  the  noncompliance  with  the 
statute  may  recover  the  penalty.8*  Where  a  notice, 
in  writing,  of  the  violation  of  the  statute,  and  a 
demand  for  reparation  thereof,  is  required  by  the 
statute,  a  notice  which  fails  to  state  how  the  claim- 
ant was  injured  by  failure  to  post  rates,  the  extent 
of  his  grievance,  and  the  damage  occasioned  thereby 
is  fatally  defective.80  Where  it  is  made  the  duty 
of  the  railroad  commission  to  fix  the  rates,  there 
can  he  no  violation  of  the  statute  by  the  carrier 
before  the  commission  has  complied  with  the  statu- 
tory requirements  which  include  a  delivery  of  a 
copy  of  the  schedule  of  rates  to  the  carrier  to  be 
affected  thereby.81  In  an  action  to  recover  the 
penalties  provided  for  by  this  class  of  statutes,  it 
is  essential  to  allege  all  the  facts  necessary  to  show 
a  ease  falling  within  the  terms  of  the  statute.01 

[4  990]  12.  Failure  to  Deliver  Express  Hatter  at 
Residence  or  Place  of  Business.  It  is  the  general 
duty  of  express  carriers  to  deliver  parcels .  at  the 
residence  or  place  of  business  of  the  consignee.83 
This  common-law  rule  has  been  reaffirmed  by  stat- 
ute in  some  jurisdictions  and  a  penalty  imposed 
thereby  for  a  noncompliance  with  such  duty.8*  Such 
a  statute  was  held  not  to  be  in  violation  of  the 
state  or  the  federal  constitutions;85  and  until  con- 
gress had  legislated  on  the  subject,0614  the  statute 
was  not  void  as  being  a  regulation  of  interstate 
eommeree  even  as  applied  to  interstate  shipments.84' 
The  provisions  of  the  statute  are  not  complied  with 
by  a  personal  delivery  to  the  consignee  at  the  local 
office. 

[(991]  IS.  Refusal  to  Trace  Freight  and  Give 
Information.  There  are  statutes  in  some  jurisdic- 
tions requiring  carriers  to  trace  freight  which  may 
have  been  lost  or  damaged,  and  to  give  information 


to  the  shipper  concerning  the  same,  under  penalty 
of  liability  for  the  freight  lost,  damaged,  or  de- 
stroyed.88 An  action  to  enforce  the  Carrier's  lia- 
bility under  such  a  statute  is  in  the  nature  of  an 
action  for  a  penalty;88  but  where  recovery  is  lim- 
ited to  the  value  of  the  freight  lost,  damaged,  or 
destroyed,  and  the  right  of  action  is  confined  to 
the  shipper,  the  consignee,  or  an  assignee,  it  is 
not  a  qui  tarn  action  to  recover  a  penalty,  within 
the  statute  of  limitations  applicable  to  that  class 
of  actions.1  Since  the  enactment  of  the  Carraack 
amendment,  state  statutes  authorizing  the  recovery 
of  a  penalty  against  a  carrier  for  failing  to  trace 
and  give  information  concerning  shipments  over  its 
line  can  have  no  application  in  case  of  an  interstate 
shipment.2  But  even  without  regard  to  that  enact- 
ment, a  statute  of  the  character  under  consideration 
in  so  far  as  it  relates  to  interstate  shipments  is  not 
a  reasonable  police  regulation  in  aid  of  interstate 
commerce,  but  is  a  direct  and  immediate'  burden 
on  it,  and  hence  void.3  In  an  action  under  such  a 
statute,  evidence  that  defendant  delivered  the 
freight  in  question  to  the  next  connecting  line  in 
good  order  is  not  admissible,  because  the  act  ;by  its 
terms  applies  where,  under  the  contract  of  ship- 
ment or  by  law,  the  responsibility  of  eaeh  or  either 
carrier  shall  cease  on  delivery  to  the  next  carrier,' 
in  good  order;*  and  accordingly,  it  is  unnecessary 
to  allege  such  delivery  in  good  order.t  'So  it  is  sot 
necessary  to  produce  the  contract  of  affreightment/ 
and  therefore  not  necessary  to  set  it  tout  as  part  of 
the  petition  asking  for  the  recovery  of  the'  penalty-4 
[<}  992]  14.  Delivery  of  Goods  without  Surrender 
of  Bill  of  Lading.  Some  statutes  prohibit'  the  de-J 
livery  of  freight  by  a  carrier  without  surrender'  and 
cancellation  of  the  bill  of  lading,  under  penalty  of) 
fine  or  imprisonment  and  civil  liability  for 'damages* 
sustained  by  the  owner  of  the  bill  of  lading.7-   '     ' 


89.  Arkansas,  etc.,  R.  Co.  v.  Har- 
ris,  62   Ark.   462,  36   SW  186. 

90.  Arkansas,  etc..  R.  Co.  v.  Har- 
ris. 62  Ark.  462,  458.  36  SW  186 
(where  the  court  said:  "Otherwise, 
It  would  Call  to  accomplish  the  ob- 
ject for  which  it  is  required,  for  the 
railroad  company  cannot  make  repa- 
ration until  It  is  apprised  of  the  In- 
Jury  and  the  extent  of  the  dam- 
ages"). 

91.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  73  S.  C.  36,  52  SE  644  (it 
was  held,  however,  in  this  case  that 
the  fact  that  the  commission  had 
not  published  a  schedule  of  rates 
would  not  constitute  a  defense  to 
an  action  for  the  penalty.  The  stat- 
ute providing  that  the  schedule  shall 
not  be  taken  as  evidence  until  sched- 
ules have  been  prepared  and  pub- 
lished for  all  the  railroad  companies 
in  the  state,  only  applying-  to  the 
reception  of  the  schedule  as  evi- 
dence). 

93.  Johnson  v.  Seaboard  Air  Line 
R.  Co..  73  S.  C.  36.  62  SB  644  (hold- 
ing that  the  complaint  must  allege 
that  each  and  every  act  required  of 
the  railroad' commissioners  has  been 
done,  in  order  to  state  a  cause  of 
action  for  failure  to  post  said 
schedules). 

93.  See   supra    {    367. 

94.  See  statutory  provisions.  And 
see  U.  S.  Express  Co.  v.  State,  164 
Ind.    196.   73   NE  101. 

95.  U.  S.  Express  Co.  v.  State,  164 
Ind.  196,  73  NE  101. 

96V2.  State  v.  Adams  Express  Co., 
171  Ind.  138.  85  NE  337,  966\  19  LRA 
NS    93. 

[a]  The  Interstate  Commerce  met, 
as  amended  by  the  Railroad  Act  of 
June  29.  1906  (34  U.  S.  St.  at  L.  584 
c  3591),  regulating  the  transporta- 
tion and  delivery  of  goods  by  express 
companies,  supersedes  the  Indiana 
Act    of   March    6,    1901    (Acts    [1901] 


f97  c  62;  Burns  Annot.  St.  [1901] 
3812a),  relating  to  the  same  subject 
matter  so  far  as  interstate  shipments 
are  concerned.  State  v.  Adams  Ex- 
press Co.,  171  Ind.  128,  86  NE  337, 
966,  19  LRANS  93.  See  also  supra 
I  944. 

98.  U.  S.  Express  Co.  v.  State,  164 
Ind.  196,  206,  73  NE  101.  (where  the 
court  said:  ''They  are  not,  fn  them- 
selves, regulations  of  interstate  com- 
merce, although'  they  control,  ln'some 
degree,  the  conduct  and  the  liability 
of  those  engaged  in  such  commerce. 
So  long  as  congress  has  not.  legis- 
lated upon  the  particular  subject, 
they  are  rather  to  be  regarded  as 
legislation  in  aid  of  such  commerce, 
and  as  a  rightful  exercise  of  the 
police  power  of  the  state  to  regulate 
the  relative  rights  and  duties  of  all 
persons  and  corporations  within  its 
limits"). 

97.  U.  S.  Express  Co.  v.  State, 
164   Ind.   196,  73  NE  101. 

98.  See   statutory   provisions. 

[a]  Wot  limited  to  connecting 
lines«— Although  a  statute  which 
provided  for  a  penalty  of  one  dollar 
per  day  for  default  by  carrier  to 
furnish,  within  ten  days  after  de- 
mand in  writing  therefor,  a  state- 
ment In  writing,  specifying  the  day 
of  its  receipt  of  freight  delayed  in 
transportation,  the  cause  of  the  de* 
lay,  and  the  name  of  the  company 
responsible  therefor,  was  clearly  In- 
tended to  embrace  delay  in  ship- 
ments over  connecting  lines,  still  It 
Is  not  limited  to  such  lines  so  as 
to  have  no  application  to  a  shipment 
made  over  a  single  continuous  line. 
McCutchen  v.  Atlantic  Coast  Line 
R.   Co.,   81   S.  C.   71,    61   SE   1108. 

99.  Seaboard  Air  Line  R  Co.  v. 
Davis,  J39  Ga.  647,  77  SE  803. 

[a]  JUabUity  not  dependent  on  oon- 
tfaetr— The  liability  Is  not  Incidental 
to  the  transportation  of  the  freight, 


springing  out  of  the  contract  of  af-, 
freightment,  l>nt  is  in  the  nature  of 
a  penalty  prescribing  damages  ton 
noncompliance  with  the  .statutory, 
duty,  and  when  the  ra'Mroad  com- 
pany refuses  to  trace  the  goods  and 
give  the  information.'  It  raakesi  itself 
liable  to  the  shipper  by  refusal  in-r 
dependency  of  its  contract.  -  IfcCall' 
v.  Central  of  Georgia  .R.  Co.,  120. 
Ga.  602,  48  SE  157.;  .  Parkas  v.i 
Georgia  South  western*  etc,  •  R.  •  Co./ 
17  Ga,  A.  403,  87  SE  160.  ,         i       c 

1.  Seaboard  Air-Line  R.  Co.  -  v.» 
Davis.  189  Ga.  547,  77  SE  80S  (where- 
the  court  said:  "Such,  suit  is  not  a- 
qui  tarn  action  for  the?  reeovery  of  ai 
penalty  in  its  strict  and  •  technical- 
sense"),  .i  ( 

8.  Meetze  v.  Southern  Express' 
Co.,  91  S.  C.  879,  74  SE  823.  And. 
see  supra  I  944. 

3.  Central  of  Georgia  R.  •  Co.  V.; 
Murphey.  196  U.  S.  194,  25  SCt  218y 
49  L.  ed.  444/  2  AnnCas  614  [rev  lit- 
Ga.    863,    43    SE    265,    60  .LRA    817].. 

4.  Davis  v.  Seaboard  Aln-Llhe  R.' 
Co..  136  Ga.  278,  71  SE  428;  Savah-: 
nan,  etc..  R.-  Co.  v.  Elder,  116  Ga. 
942,  43  SE  379;  Parkas  v.  ■  Georgia*. 
Southwestern.,  etc.,  R.  Co.,  17  Ga. 
A.   408,  87  SE  160.  •         

5.  Davis  v.  Seaboard  Air-Line  R. 
Co.,  136  Ga.  278,  71  SE  428;  Farkas 
v.  Georgia  Southwestern,  etc.,  R.> 
Co.,  17  Ga.  A.  403,  87  SE  160. 

8.  Davis  v.  Seaboard  Air-Line  R. 
Co.,  186  Ga,  278,  71  SE  428;  Sa- 
vannah, etc.,  R.  Co.  v.  Elder,  116  Ga. 
942,  43  SE  379;  Farkas  v.  Georgia 
Southwestern,  etc,  R.  Co.,  17  Ga.  A. 
403.    87    SE    160. 

7.     See   statutory   provisions. 

Ta]  Xn  Arkansas. — Kirby  Dig. 
I  630,  provides  that  no  property  de- 
posited, for  which  bills  of  lading- 
have  been  issued,  shall  be  delivered: 
up  by  a  carrier,  except  on  surrender 
and  cancellation  of  such  bills  of  lad- 
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1$  993]  IS.  Failure  to  File  Annual  Beport.  The 
statutes  of  New  York  provide  that  the  public  serv- 
ice commission1  shall  prescribe  an  annual  report  to 
be  made  by  carriers,  the  form  of  which  report 
shall  be  designated  by  the  commission;  that  the 
report  shall  be  filed  on  or  before  a  designated  date 
in  each  year;  and  that  a  penalty  shall  be  imposed 
for  noncompliance  with  this  statute.8  This  con- 
templates a  report  independently  of  the  one 
required  to  be  filed  by  the  Railroad" Law,  or  else 
such  a  report  as  may  be  indicated  by  the  commis- 
sion in  the  form  which  it  prescribes.*  A  complaint 
to  recover  the  penalty  must  allege  that  the  form 
was  prescribed  and  furnished  to  defendant;10  but 
it  need  not  allege  thai  such  form  was  as  nearly  as 
may  be  like  that  used  by  the  interstate  commerce 
commission,  as  required  by  the  statute."  Federal 
receivers  may  be  sued  in  a-  state  court  to  recover 
the  penalty." 

[$  894]  16.  Disobedience  of  Orders  of  Railroad 
Commission.  The  statutes  of  some  jurisdictions 
provide  a  penalty  for  disobedience,  by  carriers,  of 
orders  of  the  railroad  commission.13  Such  statutes 
do  not  offend  the  constitutional  guaranties  of  due 
process  of  law  and  the  equal  protection  of  the  laws, 
where  the  penalties  are  not  so  excessive  as  to  pre- 
vent the  carrier  from  testing  the  validity  of  the 
order  in  the  courts.14  The  purpose  of  the  statutes 
is  to  enforce  the  duties  and  obligations  of  carriers 
when  of  a  public  nature  or  where  penalties  are  in- 
curred for  their  violation.1'  Being  highly  penal, 
they  are  to  be  strictly  construed,"  and  they  extend 
Only  to  injuries  inflicted  on  any  person  by  a  carrier 
in  violation  of  a  rule,  rate,  or  regulation  directly 
affecting  its  duties  as  carrier.17  If  the  statute  so 
prescribes,  the  action  to  recover  damages  must  be 
brought  in  the  name  of  the  state  by  the  direction 
of  the  governor."  If  the  right  of  action  is  given 
to  the  shipper,  one  shipper  cannot  make  the  com- 
plaint for  another  shipper."  A  complaint,  or  a 
declaration  to  recover  a  penalty  imposed  by  a  state 
railroad  commission  for  violation  of  its  rules  by 


failing  or  refusing  to  transport  freight,  must  allege 
the  point  of  destination  and  must  show  that  it  was 
within  the  state.90  Failure  of  the  order  of  the 
commission  attached  to  the  declaration  to  show  the 
point  of  destination  is  cured  by  proper  allegation 
in  the  declaration.21  But  unless  required  by  stat- 
ute or  rule  of  court,  such  order  need  not  be  filed 
with  the  declaration."  Where  the  evidence  shows 
that  defendant  failed  to  file  a  tariff  sheet  within 
the  time  prescribed  by  the  railroad  commission,  the 
presumption  is  that  the  act  was  willful.*3  The 
authority  of  the  railroad  commission  and  the  rea- 
sonableness of  its  order  may  be  collaterally  attacked 
in  an  action  to  recover  penalties  for  a  disobedience 
of  such  orders;14  and  the  reasonableness  of  a  rule 
of  the  railroad  commission  is  a  question  of  law  for 
the  court.*5 

[$  995]  17.  Noncompliance  with  Statutes  Enacted 
to  Prevent  Cruelty  to  Animals — a.  Federal  Legis- 
lation3*— (1)  In  General  Subject  to  some  provisos 
which  will  hereafter  be  considered,  the  so-called 
Twenty-Eight-Hour  Law  provides  that  no  common 
carrier  other  than  by  water  engaged  in  the  inter- 
state transportation  of  cattle,  sheep,  swine,  or 
other  animals  shall  confine  the  same  in  ears,  boats, 
or  vessels  of  any  description  for  a  period  longer 
than  twenty-eight  consecutive  boors  without  un- 
loading them  into  properly  equipped  pens  for  rest, 
water,  and  feed  for  a  period  of  at  least  five  con- 
secutive hours;  and  that,  where  it  knowingly  and 
willfully  fails  to  comply  with  the  provisions  of  the 
statute,  it  shall  be  liable  to  a  penalty  recoverable 
in  a  civil  action  in  the  name  of  the  United  States.37 
The  statute  is  remedial  in  its  character,**  and  as 
indicated  by  its  title  its  primary  purpose  is  to 
prevent  cruelty  to  animals  while  being  transported 
by  railroad  or  other  means  of  conveyance3*  by  mak- 
ing sure  that  live  stock  confined  in  can  shall  not 
go  without  feed,  water,  and  rest  for  more  than  the 
specified  time.30  The  statute  is  not  intended  for 
the  benefit  of  the  owners,  but,  on  the  contrary,  is 
restrictive  of  their  rights.*1    The  penalty  does  not 


tag.     Section   ESI  provides  that  any 

8 arson  violating  the  provisions  of 
»e  act  shall  be  deemed  guilty  of  a 
crime,  and  on  conviction,  shall  be 
fined,  to  an  amount  not  exceeding 
five  thousand  dollars,  or  Imprisoned 
In  the  penitentiary  for  a  term  not 
exceeding-  Ave  years,  or  both,  and  it 
also  provides  a  liability,  In  a  civil 
action,  for  all  damages  sustained  by 
the  owner  of  the  bill  of  lading.  It 
was  not  the  legislative  Intent  to  lm- 

Sose  on  a  carrier  delivering  goods 
>  a  consignee  without  surrender  or 
cancellation  of  the  bill  of  lading,  in 
addition  to  the  fine  and  the  civil  11a- 
bfllty.  the  further  penalty  of  being 
prohibited  from  collecting  the  value 
of  the  goods  Illegally  delivered  and 
converted  to  the  consignee's  own 
use.  In  re  T.  H.  Bunch  Co.,  180  Fed. 
519. 

8.  Public  Service  Commissions 
Act  (L.   [1907]  o  429). 

S.  Peo.  v.  Jollne,  65  Misc.  394, 
121    NTS   857. 

10.  Peo.  v.  Jollne,  65  Misc.  894, 
121  NTS  857  (complaint  held  suffi- 
cient). 

11.  Peo.  v.  Jollne,  65  Misc.  394, 
121  NTS  857. 

13.  Peo.  v.  Jollne,  65  Misc.  394, 
121   NTS  857. 

13.    See  statutory   provisions. 

[a]  Ponn  of  declaration  held  suffi- 
cient.— Form  of  complaint  for  viola- 
tion of  statute  requiring  all  con- 
tracts between  any  and  all  railroads, 
as  to  use  and  transportation  of  cars, 
to  be  submitted  to  railroad  commis- 
sioners   for    inspection    and    correc- 


tion. State  v.  Warfleld,  63  Fla.  298, 
68  S   367. 

14.  "Wadley  Southern  R.  Co.  v. 
State,  137  Oa.  497,  73  SB  741. 

16.  Railroad  Comrs.  v.  Atlantic 
Coast  Line  R.  Co.,  66  Fla.  626,  47  S 
870. 

16.  E.  R.  Darlington  Lumber  Co. 
v.  Missouri  Pac.  R.  Co.,  243  Mo.  224. 
147  SW   1052.     See  also  supra  §  943. 

17.  Railroad  Comrs.  v.  Atlantic 
Coast  Line  R.  Co.,  56  Pla.  E2S,  47 
S  870  (holding  that  mere  liabilities 
for  money  payments,  imposed  by  a 
rule  of  the  railroad  commissioners 
on  a  carrier  In  favor  of  a  shipper,  as 
cumulative  remedies  for  breaches  of 
duties,  are  not  within  Gen.  St.  11906] 
II  2910,  as  amended  by  Acts  [1907]  p 
108  c  5624,  authorizing  the  railroad 
commissioners  to  compel  restitution 
and  to  enforce  the  penalty  incurred 
for  injury  inflicted  on  any  person  by 
the  violation  of  any  rule,  rate,  or 
regulation  of  the  commissioners). 

18.  Wadley  Southern  R.  Co.  v. 
State,  137  Ga.  497.  73  SE  741. 

19.  E.  R.  Darlington  Lumber  Co. 
v.  Missouri  Pac.  R.  Co.,  243  Mo.  224, 
147  SW  1052. 

20.  State  v.  Atlantic  Coast  Line 
R  Co..  66  Fla.  601,  47  S  387. 

31.  State  v.  Seaboard  Air  Line  R. 
Co..  56   Fla.   670.  47   S   986. 

39.  State  v.  Seaboard  Air  Line  R. 
Co..  56  Fla.  670,  47  S  986. 

33.  Atchison,  etc..  R.  Co.  v.  State. 
33  Okl.  371.  125  P  721  (evidence  held 
sufficient  to  show  willfulness). 

34.  St.  Louis,  etc..  R.  Co.  v.  State, 
112   Ark.    147,    165   SW   251.    See  also 


St.  Louis,  etc..  R.  Co.  v.  State,  99 
Ark.  1,  136,  SW  938  (by  inference 
supporting  this  position). 

S6.  Southern  R.  Co.  ▼.  Atlanta 
Sand,  etc.,  Co.,  136  Ga.  85.  68  SB 
8*7. 

96.  See  also  supra  {(  113-115;  and 
infra  f  1023. 

87.  Act  June  29,  1906  (34  TJ.  S.  St 
at  L.  607  c  2594). 

28.  TJ_  S.  T.  Atlantic  Coast  Line 
R.  Co..  173  Fed.  764,  98  CCA  116 
(holding  that  the  act  is  not  a  crimi- 
nal statute);  Montana  Cent  R  Co. 
v.  TJ.  S.,  164  Fed.  400,  90  CCA  38S 
(holding  that  the  strict  rules  ap- 
plied in  criminal  prosecutions  are  not 
applicable). 

29.  U.  8.  v.  Atchison,  etc.,  R  Co.. 
18B  Fed.  106,  107  CCA  323;  TJ.  S.  v. 
Lehigh  Valley  R.  Co..  184  Fed.  971 
Ia«  187  Fed.  1006.  109  CCA  211]; 
17.  S.  v.  St.  Joseph  Stockyards  Co.. 
181  Fed.  625  [rev  on  other  grounds 
187  Fed.  104.  110  CCA  432);  U.  8.  v. 
Northern  Pao.  Terminal  Co..  181 
Fed.  879  [rev  on  other  grounds  184 
Fed.  6031;  Imperial  Colliery  Co.  v 
Chesapeake,  etc.,  R. '  Co.,  171  Fed. 
589;  Cleveland,  etc.,  R  Co.  v.  Hayes, 
(Ind.)   104  NE  581. 

30.  U.  S.  v.  Philadelphia,  etc..  R 
Co..  223  Fed.   206. 

31.  Baltimore,  etc.  R.  Co.  v.  TJ. 
S..  220  TJ.  S.  94,  31  SCt  368.  56  L  ed. 
384;  Cleveland,  etc.,  R.  Co.  v.  Hayes. 
(Ind.)  104  NE  681.  Compare  TJ.  S. 
v.  Sioux  City  Stock  Tarda  Co..  161 
Fed.  556  [aff  167  Fed.  126.  92  CCA 
678]  (where  It  was  said  that  perhaps 
another  purpose  Is  to  prevent  dam- 
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go  to  the  consignor,  bat  to  the  United  States.*2 
Compliance  with  the  statute  cannot  be  waived  ex- 
cept in  the  manner  and  on  the  contingencies  pro- 
vided in  the  -act;33  nor  can  the  carrier  shift  the 
burden  of  responsibility  of  unloading  in  time  on 
the  shipper  or  caretaker  by  agreement  with  him." 
It  is  only  where  a  railroad  company  knowingly  and 
willfully  violates  the  statute  that  it  becomes  liable 
for  the  penalty  therein  prescribed;"4,  and  it  has 
been  held  that  the  words  "knowingly  and  willfully" 
is  used  in  the  statute  are  "not  synonymous  with 
'negligently,'  "  and  hence  a  mere  careless  omission 
to  observe  the  statute  does  not  subject  the  carrier 
to  the  penalty.8*  But  the  words  "knowingly"  and 
"willfully"  require  only  that  the  carrier  should 


have  failed  to  obey  the  statute  purposely  and  with 
a  knowledge  of  the  facts.37  The  word  "know- 
ingly" means  simply  with  knowledge  of  the  facts 
which  taken  together  constitute  the  failure  to  com- 
ply x with  the  statute.38  The  word  "willfully"  is 
not  used  as  implying  a  vicious  or  evil  intent,  but  as 
meaning  "voluntarily"  or  "intentionally,"  *  "pur- 
posely" or  "obstinately";40  and  it  is  designed  to 
describe  the  attitude  of  a  carrier  who  having  a 
free  choice  either  intentionally  disregards  the  stat- 
ute or  is  indifferent  to  its  requirements.41  A  carrier 
is  liable  for  the  violation  of  the  statute  by  a  ter- 
minal company  which  it  had  selected  to  discharge 
its  duties  to  the  shipper  and  under  the  statute.43 
So  long  as  the  responsibility  of  the  carrier  oon- 


ages  to  the  owner  by  reason  of  the 
confinement  therein  prohibited). 

88.  Baltimore,  etc.,  R.  Co.  v.  TJ. 
S.,  220  U.  S.  94,  31  SCt  868,  66  L.  ed. 
184. 

33.  Cleveland,  etc,  R.  Co.  v. 
Hayes.  (Ind.)  104  NE  581. 

[a]  Sole  ap»He<L— The  fact  that 
owners  of  horses  consented  to  the 
reloading-  of  them  before  the  expira- 
tion of  the  statutory  time  does  not 
excuse  the  carrier's  violation  of  the 
statutory  requirement  that  there 
shall  be  at  least  Ave  hoars  unloading; 
and  rest,  nor  Is  it  an  excuse  that 
the  balance  of  the  transportation 
consumed  only  three  hours.  U.  S.  v. 
Delaware,  etc,  R.  Co.,  220  Fed.  844. 

34.  Oregon-Washington  R.,  etc., 
Co.  v.  U.  8..  206  Fed.  887.  123  CCA 
471  (holding  that,-  where  stock  Is 
transported  In  charge  of  a  caretaker, 
the  fact  that,  on  the  car  being  spot- 
ted at  the  carrier's  stockyards  for 
unloading  for  rest,  the  caretaker 
agreed  to  notify  the  consignee  to 
unload  the  stock,  did  not  relieve  the 
carrier  from  using  due  diligence  and 
foresight  to  see  that  the  stock  was 
unloaded  within  the  time  prescribed). 

38.  U.  S.  v.  Philadelphia,  etc.,  R. 
Co.,  228   Fed.   213;  U.  S.  v.  Philadel- 

Shia.  etc,  R  Co.,  223  Fed.  206;  St. 
oseph  Stockyards  Co.  v.  U.  S.,  187 
Fed.  104.  110  CCA  432;  Wabash  R. 
Co.  v.  U.  S.,  178  Fed.  5,  101  CCA  133, 
21  AnnCas  819  and  note;  St.  Louis, 
etc..  R.  Co.  V.  U.  S.,  16»  Fed.  69,  70, 
94  CCA  487  (where  it  was  said  that 
the  words  "knowingly  and  willfully" 
describe  an  essential  element  of 
every  right  to  the  penalty  therein 
prescribed);  U.  S.  v.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  566  [alt  167  Fed. 
126.  92  CCA  578J;  U.  S.  v.  Louisville, 
etc..  R.  Co.,  167  Fed.  979  (where  it 
was  said  that  knowledge  and  will- 
ingness to  neglect  compliance  with 
the  provisions  of  the  statute  together 
constitute  an  essential  element  of 
the  offense). 

[a]  Thus,  (1)  a  carrier  which  con- 
fines animals  In  cars  beyond  the  time 
limited  through  a  clerical  error  of 
the  receiving  clerk  who  fails  to  know 
the  loading  time  at  the  Initial  point 
and  to  mark  the  shipment  for  un- 
loading at  a  point  for  rest,  water,  and 
feed  is  not  subject  to  the  penalty. 
U.  S.  v.  Philadelphia,  etc.,  R.  Co.,  223 
Fed.  213.  (2)  A  carrier  placed  cars 
of  live  stock  on  the  consignee's  sid- 
ing for  delivery  and  notified  the 
consignee  thereof  within  the  time 
limit.  The  consignee  refused  to  un- 
load, because  Its  place  of  business 
was  closed,  and  because  of  the  cold 
and  stormy  weather.  The  carrier 
had  provided  proper  unloading  pens, 
but  they  were  not  within  available 
distance.  The  carrier  confined  the 
animals  In  the  cars,  and  hauling  the 
cars  to  its  pens  would  not  have  re- 
leased the  animals  sooner  than  was 
dona.  The  carrier  knew  of  the  con- 
ditions of  the  consignee's  siding  and 
had  refused  to  erect  a  shed  there. 
It  wais  held  that  the  carrier  was  not 
liable  for  a  penalty,  because  the  act 
did  not  Impose  a  duty  to  provide 
shelter  pens  at  every  place  of  de- 
livery of  carload  shipments  of  ani- 
mals, and  because  It  did  not  confine 
the  animals  beyond  the  time  limited 
In    caws    while    In    transit,    and    be- 


cause there  was  no  willful  failure 
of  the  carrier  to  comply  with  the 
act  U.  S.  v.  Philadelphia,  etc.,  R. 
Co.,  223  Fed.  211.  *(3)  Where  an 
Initial  carrier  of  stock  tendered  It  to 
a  connecting  carrier  when  nine  hours 
of  the  statutory  confinement  period 
remained,  and  the  connecting  carrier 
refused  to  receive  the  stock  because 
it  would  probably  be  rejected  by  Its 
next  connecting  carrier,  the  initial 
carrier's  subsequent  transportation 
to  Its  own  stockyards  for  unloading 
after  the  time  expired  did  not  con- 
stitute a  willful  and  knowing  con- 
finement of  the  stock  in  violation  of 
the  Twenty-Bight  Hour  Law.  U.  S. 
v.  Chicago,  etc..  R.  Co..  211  Fed.  770. 
(4)  A  terminal  carrier  is  not  liable 
for  a  penalty  for  violating  the 
Twenty-Bight  Hour  Law,  if  it  was 
misled  to  believe  that  the  stock  had 
just  been  unloaded  for  rest,  etc,  by 
Its  immediate  connecting  carrier,  and 
thereby  unavoidably  kept  the  stock 
confined  beyond  the  lawful  time.   Ore- 

§on-Washlngton  R.,  etc.,  Co.  v.  U. 
.,  206  Fed.  841,  122  CCA  476.  (6) 
Where  defendant,  a  terminal  rail- 
road oompany,  received  cattle  from 
a  connecting  carrier  for  the  sole 
purpose  of  transporting  them  to  cer- 
tain stockyards  to  feed,  water,-  and 
rest,  and  then  to  return  to  the  car- 
rier from  which  they  had  been  re- 
ceived, not  knowing  that  such  carrier 
had  already  confined  them  in  the 
cars  exceeding  the  time  allowed  by 
the  statute,  the  terminal  carrier  hav- 
ing used  due  diligence  in  carrying 
the  cattle  to  the  stockyards  and  un- 
loading them  was  not  guilty  of 
"knowingly  and  willfully"  violating 
such  statute.  TJ.  S.  v.  Stockyards 
Terminal  R.  Co.,  178  Fed.  19,  101 
CCA  147  [aff  172  Fed:  452].  (6) 
Where  defendant  carrier  maintained 
only  switching  service  and  trans- 
ported animals  that  had  already  been 
confined  by  trunk  line  carriers  longer 
than  the  statutory  period  to  unload- 
ing chutes  without  unreasonable  de- 
lay, it  was  not  guilty  of  knowingly 
and  willfully  confining  the  animals 
In  violation  of  the  Twenty-Bight 
Hour  Law.  U.  S.  v.  Chicago  Junc- 
tion R.  Co.,  211  Fed.  724.  (7)  A 
stockyards  company  without  actual 
knowledge  that  cattle  had  been  con- 
fined nearly  twenty-eight  hours,  and 
without  making  any  effort  to  find 
out  whether  they  had  been  or  not, 
which  receives  from  a  common  car- 
rier and  hauls  a  few  miles  to  Its 
stockyards  and  there  unloads  cattle 
for  rest,  food,  and  water,  where  the 
stockyards  are  nearer  to  the  place 
of  the  receipt  of  the  cattle  than  any 
other  place  where  they  could  be  un- 
loaded, fed,  and  watered.  Is  not  guilty 
of  knowingly  and  willfully  violating 
the  statute.  St.  Joseph  Stockyards 
Co.  v.  U.  8.,  187  Fed.  104.  110  'CCA 
432  [rev  181  Fed.  6261.  (8)  It  has 
been  held,  however,  that  the  duty 
rests  on  the  carrier  to  make  reason- 
able Inquiry  as  to  the  time  of  con- 
finement. New  Tork  Cent.,  etc.,  R. 
Co.  v.  U.  S.,  203  Fed.  953,  956,  122 
CCA  265  (where  the  court  said: 
"The  humane  purpose  of  the  law 
would  be  frequently  frustrated  If 
the  government  were  compelled  to 
prove  facts  directly  and  often  ex- 
clusively   within    the    knowledge    of 


the  carrier.  When  the  government 
had  proved  that  the  time  had  lone 
elapsed  within  which  the  horses 
should  have  been  unloaded,  knowl- 
edge of  that  fact  was  properly  Im- 
puted ...  to  the  defendant.  In 
the  absence  of  any  evidence  from 
it  that  It  had   made  reasonable  ln- 

?;ulry  and  could  not  ascertain  the 
act"). 

38.  U.  S.  v.  Lehigh  Valley  R.  Co„ 
204  Fed.  705,  708.  123  CCA  9.  But 
see  TJ.  S.  v.  Atlantic  Coast  Line  R. 
Co.,  173  Fed.  764,  98  CCA  110  (hold- 
ing that  It  Is  no  defense  that  the 
carrier  made  rules  requiring  its  em- 
ployees to  obey  the  statute  and 
that  they  negligently  violated  such 
rules);  Montana  Cent.  R.  Co.  v.  TJ.  S„ 
164  Fed.  400,  403,  90  CCA  388  (where 
the  carrier  was  held  liable  for  "vio- 
lation caused  by  the  oversight,  for- 
getfulness,  and  unintentional  neglect' 
of  its  train  dispatchers"). 

3T.  New  Tork  Cent,  etc.,  R.  Co. 
v.  U.  S..  166  Fed.  883,  91  CCA  519- 
U.  S.  v.  Southern  Pac  Co_  157  Fed. 
469.  And  see  TJ.  S.  •  v.  Stockyards 
Terminal  R.  Co.,  178  Fed.  18,  191 
CCA   147. 

SB.  Oregon-Washington  K„  '  etc., 
Co.  v.  U.  S.,  205  Fed.  337.  123  CCA 
471;  St.  Louis,  etc.,  R.  Co.  v.  IT.  S., 
169  Fed.  69,  94  CCA  437  (as  where  a 
carrier  receives  from  another  a  car 
loaded  with  cattle,  and  with  knowl- 
edge of  the  time  they  have  been  con- 
fined without  rest,  water,  or  food 
prolongs  the  confinement  until  the 
statutory  limit  is  exceeded). 

38.  Grand  Trunk  R.  Co.  v.  TJ.  S., 
229  Fed.  116,  143  CCA  392;  TJ.  S.  v. 
Atlantic  Coast  Line  R.  Co..  173  Fed. 
764,  98  CCA  110;  U.  S.  v.  Union  Pac 
R.  Co.,  109  Fed.  66,  94  CCA  433:  TJ. 
S.  v.  Atchison,  etc.,  R  Co.,  166  Fed. 
160-  New  York  Cent.,  etc.,  R.  Co.  v. 
U.  S..  165  Fed.  888,  91  CCA  519;  V.  S. 
v.  Sioux  City  Stockyards  Co.,  162 
Fed.  556.  562  raff  167  Fed.  126,  92 
CCA  578]  (where  the  court  said:  "It 
does  not  seem  that  It  was  intended 
to  require  proof  that  the  animals 
were  confined  beyond  the  prescribed 
period  with  a  malevolent  purpose 
upon  the  part  of  the  carrier  of 
cruelly  torturing  them,  or  of  doing 
damage  to  their  owner,  before  the 
penalty  is  Incurred.  To  require  such 
proof  would  largely  thwart  the  pur- 
pose of  the  statute,  for  seldom,  if 
ever,  could  it  be  adduced"). 

40.  Grand  Trunk  R.  Co.  v.  U.  S., 
229  Fed.  116,  143  CCA  392;  St.  Louis 
Merchants'  Bridge  Terminal  R  Co.  v. 
U.  S„  209  Fed.  600.  126  CCA  422; 
Oregon-Washington  R,  etc.,  Co.  v. 
TJ.-  1.,  206  FeC  337,  123  CCA  471; 
Chicago,  etc.,  R  Co.  v.  U.  S.,  194  Fed. 
342,  114  CCA  334;  St.  Joseph  Stock- 
yards Co.  v.  TJ.  8.,  187  Fed.  104,  110 
CCA  482 

41.  Grand  Trunk  R.  Co.  v.  U.  8., 
229  Fed.  116.  148  CCA  392;  St.  Louis 
Merchants'  Bridge  Terminal  R.  Co.  v. 
TJ.  S.,  209  Fed.  600.  126  CCA  422; 
Oregon-Washington  R.  etc..  Co.  v. 
TJ.  8..  205  Fed!  337.  123  CCA  471; 
Chicago,  etc..  R.  Co.  v.  TJ.  S..  194 
Fed.  842,  114  CCA  334;  St  Joseph 
Stockyards  Co.  v.  U.  S„  187  Fed.  104. 
110  CCA  432;  St.  Louis,  etc..  R.  CO. 
V.   U.   S..   169   Fed.   69,    94   CCA   437. 

49.  U.  8.  v.  Union  Pac.  R.  Co.,  818 
Fed,  332,  130  CCA  34. 
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tinues,  the  responsibility  for  the  care  of  the 
stock  continues,  and  the  carrier  is  required  to 
provide  for  the  care  of  the  stock  until  its  duties 
as  carrier  are  fulfilled  by  complete  delivery."  But 
Where  the  transportation  ends  within  the  time 
limit,  the  carrier  need  not  to  escape  liability  for 
a  violation  of  the  statute  provide  for  the  care  of 
the  stock.44  The  statute  does  not  require  the  car- 
rier to  maintain  any  particular  kind  of  equipment 
of  its  stock  pens,  permanent  or  otherwise,  except 
in  so  far  as  to  render  them  suitable  for  the  humane 
purpose  of  properly  feeding,  watering,  and  resting 
the  particular  shipment  of  stock  unloaded  into 
them.46         ' 

In  case  of  shipment  over  connecting  lines  it  is  the 
duty  of  the  initial  carrier  to  deliver  the  shipment 
of  stock  to  the  next  succeeding  carrier,  and  until 
it  does  so  it  remains  responsible  for  the  stock  and 
for  the  compliance  with  the  statute  regulating  its 
.confinement.  But  a  carrier  which  delivers  the 
ears  containing  stock  to  a  connecting  carrier  or  to 
the  consignee  within  the  prescribed  time  is  relieved 
from  further  responsibility.47 

[$  996]  (2)  Effect  of  Transportation  Partly  in 
Foreign  Country.  The  statute  fs  applicable  to  a 
shipment  originating  in  one  state  and  ending  in 
'another;  when  the  deprivation  of  food,  water,  and 
rest  for  the  statutory  period  is  shown,  even  though 
'part  of  such  period  elapsed  while  the  animals  were 
in '  a  foreign '  country.  The  statute  is  applicable 
also  to  shipments  originating  at  points  outside  of 
the  United  States  and  destined  to  points  within  the 
United  States.49 

[i  997]  (3)  Who  Liable.  Terminal  companies. 
A  terminal  railroad  company  which  receives  cars 
of  live  stock  from  other  railroad  companies  for 
transportation  and  delivery  to  another  railroad,  or 
to  stockyards,  is  subject  to  the  provisions  of  the 
statute,  and  hence  may  become  liable  to  a  penalty 
for  violation  thereof.50 

A  stockyards  company  which  constructs  and 
maintains  railroad  tracks  on  land  owned  or  leased 
by  it,  and  operates  engines  and  cars  for  hire  for 
the  transportation  of  live  stock  brought  to  the 
city  in  which  it  is  situated  by  other  interstate  rail- 
road companies  between  their  terminals  and  the 
stockyards,  and  which  also  hauls  such  of  the  prod- 


ucts or  freight  of  the  packing  house,  from  one  to 
the  other  as  required,  and  cars  loaded  with  fuel  or 
ice  from  such  houses  to  the  different  railroads  en- 
tering the  city,  is  a  railroad  company  or  common 
carrier,  other  than  by  water  within  the  meaning  of 
the  statute.81 

Connecting  carriers.  The  liability  imposed  by  the 
statute  is  a  several  one,  and  all  connecting  carriers 
that  have-  Ijad  a  hand  in  the  carriage  beyond  the 
time  limit  are  alike  guilty  of  the  offense.  If  one 
carrier  has  held  stock  in  transit  for  less  than  the 
time  limit  and  delivers  it  to  another  carrier  who 
continues  the  transportation  so  that  the  combined 
time  of  carriage  would  exceed  such  time  limit, 
although  the  latter  carrier  may  not  have  carried  for 
the  full  time,  it  is  liable  if  it  had  knowledge  of  the 
time  consumed  in  carriage  by  the  former.  Where 
the  initial  carrier  had  kept  the  stock  on  hand  with- 
out unloading  for  a  period  longer  than  that  author- 
ized by  the  statute  when  they  were  delivered  to  the 
connecting  carrier,  the  latter  is  not  authorized  to 
confine  the  stock  for  another  period  equal  to  the 
statutory  limit  before  it  will  be  liable  for  violat- 
ing the  act,54  and  if  it  receives  and  continues  to 
transport  stock  which  has  been  kept  in  confinement 
for  more  than  the  time  allowed  by  statute  by  the 
carrier  from  which  it  was  received,  it  is  liable  to 
the  penalty  prescribed,  notwithstanding  the  initial 
carrier  has  been  prosecuted  and  has  paid  a  fine  for 
its  own  violation  of  the  statute.58  The  mere  receipt 
by  a  connecting  carrier  of  live  stock  which  has  been 
continuously  transported  by  the  initial  carrier  for 
more  than  twenty-eight  hours  in  violation  of  the 
statute  does  not  make  the  connecting  carrier  liable 
to  the  penalty,5*  where  it  moves  the  stock  with  all 
reasonable  dispatch  to  the  nearest  and  only  avail- 
able place  for  unloading.57  But  in  such  case  it  is 
bound  to  exercise  diligence,  and  to  act  with  reason- 
able promptness  in  moving  the  car  to  its  nearest 
unloading  point  and  in  commencing  to  unload  ;M 
and  while  it  will  prima  facie  be  liable  if  it  allows 
several  more  hours  to  elapse  before  unloading  the 
live  stock,69  yet  it  is  not  liable  where  it  unloads 
the  stock  at  its  own  yards,  the  next  and  only  place 
at  which  it  could  have  been  unloaded  and  watered 
with  all  reasonable  dispatch,  with  the  facilities  it 
had  for  unloading  it.*0 


43.  U.  S.  v.  Philadelphia,  etc.,  R. 
Co.,  228  Fed.  202  (wTiere  a  contract 
for  the  carriage  of  live  stock  called 
for  delivery  at  a  private  siding  of 
the  consignee,  but  custom  required 
the  carrier  to  place  the  cars  at  a 
point  on  the  siding  opposite  a  run- 
way provided  for  unloading;  the  car- 
rier did  not  place  the  cars  at  the 
point  of  unloading  within  the  time, 
but  confined  the  stock  In  the  cars 
beyond  the  statutory  period  without 
unloading,  -  feeding,  and  watering; 
and  it  was  held  that  the  carrier 
was  liable  to  the  penalty,  since  the 
delivery  of  the  stock  was  not  com- 
plete until  each  car  was  placed  op- 
posite the  runway  for  unloading). 

44.  U.  S.  v.  Philadelphia,  etc.,-  R. 
Co.,  MS   Fed.   206. 

46.     U.  S.  v.  St.  Louis,  etc.,  R.  Co., 

177  Fed.   205,  101  CCA  375. 

46.  U.  S.  v.  Union  Pac.  R.  Co.,  213 
Fed.  332.  130  CCA  34. 

Tiiahlllty  of  eonneotliit*  carrier  see 
Infra  J  997. 

47.  Missouri,  etc..  R.  Co.  v.  U.  S.. 

178  Fed.   16,   101   CCA   143;    U.   S.  v. 
Southern  Pac.  R.  Co.,  167  Fed.  459. 

48.  Grand  Trunk  R.  Co.  v.  U.  S., 
191  Fed.  80S.  112  CCA  317;  U.  S.  v. 
Lehigh  Valley  R.  Co.,  184  Fed.  971 
(aft  187  Fed.  1006.  109  CCA  2111. 

49).     Grand  Trunk  R.  Co.  v.  U.   S., 


229  Fed.  116,  148  CCA  392. 

50.  U.  S.  v.  Northern  Pac.  Ter- 
minal Co..  181  Fed.  879  [rev  on  other 

5 rounds  184  Fed.  603];  U.  S.  v.  St. 
oseph  Stockyards  Co.,  181  Fed.  626 
[rev  on  other  grourids  187  Fed.  104, 
110  CCA  432]. 

51.  U.  S.  v.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  556  [aft  167  Fed. 
126.   92   CCA  6781. 

63.  U.  S.  v.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947. 

53.  U.  S.  v.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947;  U.  S.  v.  Ore- 
gon Short  Line  R.  Co.,  160  Fed.  626. 

64.  U.  S.  v.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947;  U.  S.  v.  Le- 
high Valley  R.  Co.,  184  Fed.'  971  [aft 
187  Fed.  1006  mem,  109  CCA  2111; 
U.  S.  v.  Wabash  R.  Co..  182  Fed.  802, 
105  CCA  234.  See  also  as  sustaining 
this  view  New  York  Cent.,  etc.,  R. 
Co.  v.  U.  S.,  203  Fed.  953,  122  CCA 
255.-  Contra  U.  S.  v.  Stockyards  Ter- 
minal Co..  172  Fed.  462  [aft  178  Fed. 
19,  101  CCA  147];  U.  S.  v.  Sioux  City 
Stock  Yards  Co..  162  Fed.  656  [aft* 
167  Fed.  126.  92  CCA  578]. 

66.  U.  S.  v.  New  York  Cent.,  etc, 
R.  Co..  221  Fed.  1000;  New  York 
Cent.,  etc,  R.  Co.  v.  U.  8.,  203  Fed. 
963,  122  CCA  266;  U.  S.  v.  Northern 
Pac.  Terminal  Co.,  186  Fed.  947;  U. 
S.  v.  Lehigh  Valley  R.  Co..  184  Fed. 


971  [aft  187  Fed.  1006  mem.  109  CCA 
2111;  U.  S.  v.  Wabash  R.  Co..  182 
Fed.  802,  106  CCA  234;  U.  S.  v.  North- 
ern Pac.  Terminal  Co.,  181  Fed.  879 
[rev  on  other  grounds  184  Fed.  603]. 
Contra  U.  S.  v.  Stockyards  Terminal 
Co..  172  Fed.  462  [aft  178  Fed.  19. 
101  CCA  147]. 

66.  U.  S.  v.  Lehigh  Valley  R.  Co.. 
184  Fed.  971  [afl  187  Fed.  1006  mem. 
109  CCA  211], 

67.  St.  Louis  Merchants'  Bridge 
Terminal  R.  Co.  v.  TJ.  S..  209  Fed- 
600.  126  CCA  422;  U.  S.  v.  Delaware, 
etc.,  R.  Co.,  206  Fed.  613;  Northern 
Pac.  Terminal  Co.  v.  17.  8.,  184  Fed. 
603,  106  OCA  588;  U.  S.  v.  Union  Pac 
Co.,  169  Fed.  66,  94  CCA  433. 

68.  U.  S.  v.  Delaware,  etc,  R.  Co.. 
220  Fed.  944. 

58.  U.  S.  v.  New  York  Cent.,  etc. 
R.  Co.,  166  Fed.  249. 

60.  U.  S.  v.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  666  [afl  167  Fed. 
126.  92  CCA  6781.  See  also  U.  S.  r. 
Lehigh  Valley  R.  Co.,  184  Fed.  971. 
975  [afl  187  Fed.  1006,  109  CCA  211] 
(where  the  court  said:  "The  act 
should  be  reasonably  construed.  It 
provides  that,  in  estimating  such 
confinement,  the  time  consumed  in 
loading  and  unloading  shall  not  be 
considered,  and  therefore.-  If  a  road 
receiving   animals   which   have  been 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[}  998]   (4)   Operation  and  Effect  of  "Provisos 
Contained  in  Statute— (a)  Request  of  Shipper  for 
Extension  of  Time.    The  statute  contains  a  proviso 
that  on  the  ■written  request  of  the  owner  or  person 
in    custody    of    the    particular    shipment,    which 
written  request  must  be  separate  and  apart  "from 
any  printed  bill  of  lading  or  other  railroad  form, 
the  time  of  confinement  may  be  extended  to  thirty- 
six  hours.81    And  where  such  request  is  made  ex- 
tending the  time  to  thirty-six  hours,  the  carrier 
cannot  be  held  liable  to  a  penalty  unless  it  has 
continuously  transported  the  stock  for  a  period  ex- 
ceeding thirty-six  hours.43    In  the  construction  of 
this  proviso  it  has  been  held  that  a  legal  request 
under  the  statute  may  be  made  by  the  authorized 
agent  of  the  owner  of-the  particular  shipment,  or 
by  the  person  in  custody  of  the  particular  ship- 
ment.**   There  is  a  legal  presumption  that  one  to 
whom  an  owner  of  animals  has  intrusted  their  pos- 
session for  delivery  to  a  railroad  company  for  ship- 
ment is  authorised  to  make  the  request,  and  a  rail- 
road relying  on  this  presumption  cannot  be  held 
knowingly  to  have  violated  the  law  by  confining 
animals  for  more  than  twenty-eight  and  less  than 
thirty-six  hours  without  knowledge  of  any  defect 
in  the  agent's  authority.84     The  request  may  be 
printed,  engraved,  or  stamped,  or  'partly  printed, 
engraved,  or  stamped  and  partly  in  handwriting.™ 


It  may  be  made  on  or  in  a  railroad  form  separate    ►  carrier  or  its  servants,73  the  negligence  of  servants 


and  apart  from  a  bill  of  lading. or  other  railroad 
form    than   the   one   which    contains   the    request 


alone.4*  Nor  is  it  necessary  that  it  be  written  on 
a  virgin  sheet;  it  is  effective  if  written  at  the  bot- 
tom of  a  waybill  and  signed  by  the  shipper.47  -Such 
a  request  may  be  made,  although  it  is  not  induced 
by  any  emergency  or  contingency  that  arises  after 
the  transportation  commences  and  that  was  un- 
foreseen at  that-  time,88  and  it  may  be  made  before 
the  transportation  commences.89  But  to  justify  the 
confinement  of  cattle  for  more  than  twenty-eight 
hours  without  unloading,  it  is  essential  that  the 
shipper  should  file  a  written  request  with  eaoh 
shipment ;  he  may  not  file  a  single  request  applicable 
to  all  future  shipments  of  his  cattle.70 

[§  999]  (b)  Accidental  or  Unavoidable  Causes. 
The  statute  excuses  the  carrier  from  liability  to  a 
penalty  for  confinement  of  animals  for  more  than 
twenty-eight  hours,  when  prevented  by  storm  or 
other  accidental  or  unavoidable  causes  which  cannot 
be  anticipated  or  avoided  by  the  exercise  of  due 
diligence  and  foresight.71  An  "accidental  or  un- 
avoidable cause"  within  the  meaning  of  the  statute 
is  one  which  cannot  be  avoided  by  that  degree  of 
prudence,  foresight,  care,  and  caution  which  the 
law  requires  of  everyone  under  the  circumstances 
of  the  particular  case,  and  such  as  would  have  been 
exercised  by  a  man  of  ordinary  prudence  under 
such  circumstances.72  This  does  not  include  acci- 
dents to  the  train  through  the  negligence  of  the 


in  violation  of  the  carrier's  rules,74  great  and  un- 
usual stress  of  business,78  breakdowns  or  wrecks 


confined  longer  than  the  statutory 
period  proceeds  with  reasonable 
speed  to  unload,  water,  'and  feed 
them,  in  my  opinion  no  penalty  will 
be  Incurred.  The  fact  that  It  may 
be  necessary  to  move  the  cars  con- 
taining them  a  short  distance  to  the 
yards  would  not  necessarily  Involve 
a  penalty.     The  question  would  be: 


Is  the  movement  substantially  a  part 
of  the  process  of  unloading,  or  is  it 
a  continuance   of   transportation  ?"). 


But  see  U.  S.  v.  Northern  Pac.  Ter- 
minal Co..  186  Fed.  947  (holding  that, 
where  a  terminal  company's  railroad 
formed  a  part  of  a  continuous  line 
of  Interstate  transportation  over 
which  live  stock  was  transported, 
and  the  animals  ha,d  been  confined 
in  the  cars  without  being  unloaded 
for  food,  water,  and  rest  for  a  period 
longer  than  that  prescribed  by  the 
Twenty-Eight  Hour  Law  before  be- 
ing delivered  to  the  terminal  com- 
pany for  transportation  to  the  stock- 
yard for  unloading,  the  terminal 
company  could  not  relieve  Itself 
from  llabilty  for  continuing  such 
transportation  on  the  ground  that  it 
found    the    cattle    so    confined    at   a 

{ilace  where  they  could  not  be  un- 
oaded  except  by  being  taken  to  the 
stockyards,  nor  except  in  exceptional 
cases,  because  Its  violation  of  the 
law  would  subserve  a  humane  pur- 
pose, the  terminal  company  being 
under  no  obligation  to  accept  the 
cattle  from  its  connecting  carrier 
under  such  circumstances). 

61.  Act  June  29,  1906  (34  U.  S. 
St  at  L.  608  c  1594). 

63.  U.  S.  v.  Pierre  Marquette  R. 
Co..    171    Fed.    686. 

63.  Missouri,  etc.,  R.  Co.  v.  V.  S., 
178  Fed.  IS,  101  CCA  143;  Atchison, 
etc,  R.  Oo.  v.  TJ.  S.,  178  Fed.  12.  101 
CCA  140;  Wabash  R.  Co.  v.  TJ.  S., 
178  Fed.  5,  101  CCA  133,  21  AnnCas 
819   and  note. 

[al  "The  set  of  Congress  does  not 
modify  the  general  law  of  agenoy, 
and  an  owner  of  animals  may  dele- 
gate to  another  the  power  to  ar- 
range and  contract  with  a  carrier 
for  their  shipment,  to  make  the  re- 
quest for  the  extension  of  time  of 
confinement  specified  in  the  act  of 
Congress  under  consideration,  and  to 
do  any  other  act  relating  to  the 
transportation  which  he  could  have 


done  himself."  Wabash  R.  Co.  v. 
U.  S.,  178  Fed.  5,  7,  101  OCA  133.  21 
AnnCas  819  and  note. 

64.  Wabash  R.  Co.  v.  U.  S.,  178 
Fed.  5,  101  CCA  133,  21  AnnCas  819. 

SB.  Missouri,  etc.,  R.  Co.  v.  U.  S., 
178  Fed.  IB,  101  CCA  143;  Atchison, 
etc.,  R  Co.  v.  TJ.  S.,  178  Fed.  12,  101 
CCA  140;  Wabash  R.  Co.  v.  U.  S., 
178  Fed.  5,  101  CCA  133.  21  AnnCas 
819. 

66.  Missouri,  etc.,  R.  Co.  v.  TJ.  S.. 
178  Fed.  15,  101  CCA  143;  Atchison, 
etc.,  R.  Co.  v.  U.  S..  178  Fed.  12,  101 
CCA  140;^  Wabash  R.  Co.  v.  TJ.  S., 
178  Fed.  5,  101  CCA  133,  21  AnnCas 
819 

[a]  Purpose  and  construction  of 
provision. — "The  Congress  was  ac- 
customed to  use  concise  and  fit 
language  to  express  its  intentions. 
If  it  had  Intended  to  invalidate  every 
request  upon  a  railroad  form,  the 
natural  and  apt  expression  of  that 
purpose  would  have  been,  'which 
written  request  shall  not  be  upon 
or  in  any  railroad  form.'  The  fact 
that  it  did  not  use  this  simple  dec- 
laration, but  enacted  that  it  should 
be  'separate  and  apart  from  any 
printed  bill  of  lading  or  other  rail- 
road form.'  comes  very  close  to  a 
demonstration  that  it  did  not  intend 
to,  and  that  it  did  not,  prohibit  the 
embodiment  of  a  lawful  request  in 
a  railroad  form.  The  plain  object 
of  this  clause  of  the  act  was  to 
make  it  certain  that  the  owner  or 
person  In  custody  of  the  shipment 
should  know,  when  he  made  the  re- 
quest,   that   he   was    making    It,   and 


should    exercise    his    Judgment    and 
choice   In   the   matter.      Its   purp< 
was   to   prevent   the   concealment   of 


the  request  in  any  railroad  form 
which  treated  of  other  subjects  or 
contained  other  terms  that  might 
withdraw  the  attention  of  the  signer 
from  the  request,  and  cause  him  to 
sign  It  without  knowledge  that  it 
was  there,  or  without  a  conscious 
exercise  of  his  option.  The  end 
sought  is  as  perfectly  attained  by  a 
separate  request  upon  a  railroad 
form  as  by  one  upon  any  other  piece 
of  paper.  Wabash  R.  Co.  v.  U.  S., 
178  Fed.  6,  9,  101  CCA  133,  21  Ann 
Cas   819. 

67.    Mobile,  etc.,  R.  Co.  v.  TJ.  S., 
209   Fed.    605,   126  CCA  487. 


68.  Missouri,  etc.,  R.  Co.  v.  TJ.  Sa 
178  Fed.  15,  101  CCA  148;  Atchison" 
etc.,  R.  Co.  V.  U.  S.,  178  Fed.  12,  101 
OCA  140;  Wabash  R.  Co.  v.  TJ.  S^ 
178  Fed.  5, 101  CCA  133,  21  AnnCas  819. 

66.  Missouri,  etc;,  R.  Co.  v.  TJ.  SUV 
178  Fed.  15,  101  CCA  148;  Atchfson, 
etc,  R.  Co.  v.  U.  S.,  178  Fed.  12,  101 
CCA  140;  Wabash  R.  Co.  v.  IT.  S„ 
178  Fed.  5,  101  CCA  133,  21  AnnCas 
819. 

70.  U.  S.  v.  Pere  Marquette  R. 
Co..  171  Fed.  586.. 

71.  Act  June  29,  1906  (34  TJ.  S. 
St.  at  L.  608  c  3594).  And  see  U.  S. 
v.  Pere  Marquette  R.  Co.,  171  Fed'. 
586     (holding     that     the     statutory 

?hrase,  "the  contingencies  herelnbe- 
ore  stated"  Included  both  the  case 
where  the  carrier  was  prevented 
from  unloading  by  storm  or  other  ac- 
cidental or  unavoidable  causes  and 
the  contingency  of  the  owner  having 
filed  a  written  request  extending  the 
time  of  confinement  to  thirty-six 
hours). 

"There  was  no  purpose  or  inten- 
tion to  Impose  unjust  restrictions  or 
duties  Impracticable  of  performance 
upon  earners.  The  exceptions  and 
provisos  Introduced  Into  the  act  give 
It  the  elasticity  required  to  meet 
special  exigencies  and  conditions." 
U.  S.  v.  Philadelphia,  etc.,  R.  Co., 
223   Fed.    207,   210. 

78.  Chicago,  etc,  R.  Co.  v.  U.  S.. 
194  Fed.  342,  344,  114  CCA  334:  TJ.  S. 
v.    Southern   Pac.   Co.,   157   Fed.    459. 

73.  U.  S.  v.  Southern  Pac.  R.  Co., 
157  Fed.   469. 

74.  TJ.  S.  v.  Atlantic  Coast  Line 
R.  Co.,  173  Fed.  764,  98  CCA  110: 
Montana  Cent.  R.  Co.  v.  TJ.  S.,  164 
Fed.    400,   80  CCA  388. 

76.  U.  S.  v.  Union  Pac.  R.  Co. 
169  Fed.  66,  68,  94  CCA  483  (where 
It  was  eaid:  "It  might  constitute, 
when  taken  In  connection  with  other 
facts  and  circumstances  attending  a 
transportation  of  live  stock,  seme 
evidence  of  such  a  cause;  but  In 
Itself  It  cannot  in  our  opinion  con- 
stitute that  cause.  If  it  could  a 
transportation  company  would  have 
it  in  Its  power  to  create,  ad  libitum, 
a  cause  which  would  Justify  its  dis- 
obedience of  the  law");  u.  S.  v. 
Atchison,  etc.,  R.  Co.,  166  Fed.  160: 
U.   S.   v.   Southern  Pac.  R.  Co.,  157 
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which  reasonable  diligence  and  foresight  could  have 
avoided,7*  the  sidetracking  of  the  train  to  allow 
passage  of  other  trains,  the  necessity  of  which  could 
have  been  anticipated,  nor  the  failure  of  the  car- 
rier to  provide  unloading  stations.™  But  it  does 
include  an  accident  to  the  train  which  could  not 
reasonably  have  been  anticipated  and  avoided,79  and 
the  existence  of  a  heavy  snowstorm.80 

[$  1000]  (c)  Provisions  for  Oare  of  Animals 
Obviating  the  Necessity  for  Unloading.  A  further 
proviso  found  in  the  statute  is  that,  when  animals 
are  carried  in  cars,  boats,  or  other  vessels. in  which 
they  can  and  do  have  proper  food,  water,  space, 
and  opportunity  to  rest,  the  provisions  in  regard  to 
their  being  unloaded  shall  not  apply.81  This  proviso 
deals  with  the  structure  of  a  oar  in  which  animals 
are  transported,  without  taking  into  account  the 
habits  of  animals ;  and  where  a  car  is  so  constructed 
that  animals  transported  therein  have  no  oppor- 
tunity to  rest  by  lying  down,  the  carrier  must  un- 
load them,  for  "opportunity  to  rest",  means 
"opportunity  to  lie  down."88  To  bring  the  case 
within  the  proviso,  the  carrier  must  show  not  only 
that  the  animals  can  have  the  supplies  specified  but 
that  they  are  in  fact  accorded  them.8* 


78.     U.  S.  v.  Atchison,  etc.,  R.  Co., 

156  Fed.   160. 

77.  U.  S.  v.  Southern  Pac.  R.  Co., 

157  Fed.   459. 

78.  U.  8.  v.  Atchison,  etc.,  R.  Co., 
166  Fed.  160;  U.  S.  v.  Southern  Pac. 
R.  Co.,  167  Fed.  459. 

79.  U.   S.   v.    Boston,   etc.,   R.   Co., 
228    Fed.   916    (engine   trouble):   Chi-, 
cago,  etc.,  R.  Co.  v.  U.  8.,  194  Fed. 
842,    114    OCA   834. 

80.  U.  S.  v.  Philadelphia,  etc.,  R. 
Co.,  223   Fed.   202. 

81.  Act  June  29,  1906  (34  U.  S.  St. 
at  L.  608  c  3694). 

83.  Northern  Pac.  R.  Co.  v.  Finch, 
225    Fed.    676,    678. 

83.  Erie  R.  Co.  v.  U.  8.,  200  Fed. 
406,  118  CCA  658  [a(T  191  Fed.  941]; 
U.  8.  v.  New  York  Cent.,  etc.,  R.  Co,, 
186  Fed..  541;  U.  S.  v.  Chicago,  etc., 
R.  Co..  184  Fed.  9.84  [aff  195  Fed. 
241,  115  CCA  198]  (holding  that  It 
was  no  answer  to  the  carrier's  lia- 
bility that  the  chipper  accompanied 
the  stock,  agreeing  to  care  for  them, 
and  that  he  could  have  provided 
proper  attention,  and  that,  on  being 
Inquired  of  en  route  as  to  how  he 
was  taring,  he  stated  that  he  was 
"all  right"  and  that  he  could  feed 
and  water  his  stock). 

[a]  failure  to  put  sumolsnt  water 
la  troughs. — Where  cattle  were 
transported  in  patent  cattle  cars, 
equipped  with  troughs  affording  an 
opportunity  to  water  them  without 
unloading,  but  the  cattle  were  kept 
In  the  cars  for  a  period  longer  than 
that  authorized  by  statute,  without 
water  being  introduced  in  the 
troughs  for  at  least  a  part  of  the 
cattle,  the  carrier  was  liable  for  the 
penalty.  U.  S.  v.  New  York  Cent., 
etc..   R.  Co..  186  Fed.   541. 

[b]  Overloading. — (1)  Where  cars 
provided  for  the  transportation  of 
cattle  were  sufficiently  large  to  en- 
able all  the  cattle  to  He  down  at 
different  times,  but  not  sufficiently 
large  to  permit  all  of  them  to  lie 
down  at  the  same  time,  they  were 
not  sufficient  to  exempt  the  carrier 
from  the  duty  to  unload  for  rest, 
under  the  Twenty-Eight-Hour  Law. 
Erie  R.  Co.  v.  U.  S..  200  Fed.  406. 
408,  118  CCA  558  [aff  191  Fed.  941] 
(where  the  court  said:  "It  is  the 
object  of  the  statute  to  secure  to 
every  animal  in  the  shipment  proper 
space  and  opportunity  to  rest.  Not 
only  Is  cruelty  to  a  single  one 
'cruelty  to  animals,'  but  the  landing 
of  a  single  one  in  a  condition  bad 
for  slaughtering  exposes  the  persons 
who  may  eat  the  meat  from  that 
one   carcass    to   a   risk   which   might 


not  exist  if  this  statute  were  strict- 
ly conformed  to.  Every  animal  In 
this  shipment  might  have  proper  op- 
portunity to  rest  If  they  all  agreed 
to  take  turns  da,  occupying  space. 
But  such  agreement  could  not  be 
brought  about,  and,  for  aught  that 
any  one  can  tell,  two  or  Throe  or 
four  cattle  of  his  shipment  may  have 
been  deprived  of  the  opportunity  to 
rest,  even  for  the  8  hours  out  of 
every  24,  which  Is  the  lowest  period 
of  rest  contended  for  by  the  de- 
fendant"). (2)  Where,  in  the  ship- 
ment of  cattle  from  Chicago  to  New 
York,  one  of  the  cars,  thirty -six  feet 
long,  contained  twenty-one  bulla, 
tied  side  by  side  to  alternate  Bides 
of  the  car,  and  in  a  number  of  other 
cars  from  eighteen  to  nineteen  large 
cattle  were  carried,  the  cars  were 
too  heavily  loaded,  it  appearing  by 
uncontradicted  proof  that  cattle  un- 
der transportation  should  have  at 
least  two  and  one-half  feet  of  sjbace 
for  each  animal.  U.  S.  v.  New  York 
Cent.,  etc..  R.  Co.,   186   Fed.   541. 

84.  Act  June  29.  1906  (34  U.  8. 
St.  at  L.    608   c   3694). 

85.  Southern  Pac.  Co.  v.  TJ.  S., 
171  Fed.  360,  96  CCA  256  [aff  162 
Fed.   412]. 

86.  U.  S.  v.  Atchison,  etc.,  R.  Co., 
186  Fed.  105,  107  CCA  323;  Southern 
Pac:  Co.  v.  U.  S.,  171  Fed.  '360,  96 
CCA  266  [aff  162  Fed.  412];  U.  S. 
v.  Atchison,  etc.,  R.  Co..  166  Fed. 
160,  163  (where  It  was  said:  "Where 
the  36-hour  period  will  expire  in  the 
nighttime,  the  carrier  should  unload 
during  the  preceding  day"). 

87.  TJ.  S.  v.  Northern  Pac.  Ter- 
minal Co.,  186  Fed.  947;  U.  S.  v. 
Lehigh  Valley  R.  Co.,  184  Fed.  971 
[aff  187  Fed.  1006,  109  CCA  211]. 

[a]  "Xa  estimating  the  confine- 
ment, so  as  to  determine  whether 
or  not  the  statute  has  been  violated, 
we  always  come  backwards  from  the 
unloading  in  question,  and  ascertain 
when  the  cattle  were  last  before  un- 
loaded for  rest,  food,  and  water,  or 
shipped,  and  when  reloaded.  Com- 
mencing our  reckoning  of  time  at 
that  point,  we  go  forward  to  the 
time  when  next  unloaded  for  rest, 
food,  and  water,  and  if  we  And  that 
the  cattle  were  confined  for  more 
than  28  hours,  or  more  than  36  hours 
in  oase  of  consent  by  the  owner  or 
person  in  charge,  and  also  find  that 
unloading  was  not  prevented  by 
storm,  or  by  other  accidental  or  un- 
avoidable causes,  we  have  a  com- 
pleted violation  of  the  law."  TJ.  S.  v. 
New  York  Cent.,  etc.,  R.  Co.,  221 
Fed.  1003. 


[4  1001]  (d)  Time  Expiring  at  Night.  The  stat- 
ute contains  a  proviso  that  it  shall  not  be  required 
that  sheep  be  unloaded  in  the  nighttime,  but  that, 
where  the  time  expires  in  the  night  in  case  of 
sheep,  the  same  may  be  kept  in  transit  to  a  suitable 
place*  for  unloading,  subject  to  the  thirty-six-hour 
limitation.8*  Such  provision  is  not  void  for  uncer- 
tainty,85 the  meaning  being  that  in  case  of  sheep, 
if  the  twenty-eight-hour  limit  expires  at  night,  the 
transit  may  be  continued  to  a  suitable  place  for 
unloading,  without  the  consent  of  the  owner  or 
custodian,  except  that  in  no  case  shall  the  thirty- 
six-hour  limit  be  exceeded.8" 

[4  1002]  (5)  Computation  of  Time.  By  the  ex- 
press provisions  of  the  statute,  in  estimating  the 
time  of  confinement,  the  time  consumed  in  loading 
and  unloading  is  not  to  be  considered.87  But  the 
time  during  which  the  stock  has  been  confined  on 
connecting  lines  is  to  be  included.88 

[$  1003]  (6)  Actions.  Proceedings  to  recover 
penalties  for  violation  of  the  Twenty-Eight-Hour 
Law  are  civil  and  not  criminal  in  their  nature,89 
and  the  same  strict  rules  of  construction  and  of 
evidence  which  are  applied  in  criminal  prosecutions 
are  not  applicable.80 

[b]  Defendant,  a  terminal  railroad 
company,  received  a  carload  of 
horses  from  a  connecting  railroad 
company,  which  had  transported 
them  in  interstate  commerce.  Such 
carrier  had  kept  them  confined  In 
the  car  for  more  than  twenty-eight 
hours  without  unloading  for  rest, 
water,  and  feeding,  in  violation  of  the 
Twenty-Eight  Hour.  Law  (Act  June 
29,  1906.  (34  U.  S.  St.  L.  607  c  3594 
I  1),  and  was  indicted  and  fined 
therefor.  Defendant  received  them 
for  transportation  over  its  line  for 
some  thirteen  hundred  feet  to  stock- 
yards, and  moved  them  to  such  yards 
with  all  speed  possible,  and  there 
unloaded  them  for  rest,  water,  and 
feed.  It  was  held  that  defendant 
was  not  chargeable  with  violation  of 
the  statute,  but  that,  on  the  con- 
trary, its  action  aided  in  giving  effect 
to  its  object  and  purpose.  Northern 
Pac.  Terminal  Co.  v.  TJ.  8.,  184  Fed. 
603   [rev  181  Fed.   879,  882]. 

88.  U.  8.  v.  Northern  Pac  Ter- 
minal Co.,  18C  Fed.  »47;  TJ.  8.  ▼. 
Lehigh  Valley  R.  Co.,  184  Fed.  971 
[ail  187  Fed.  1006,  109  CCA  211]. 
And  cases  supra  5  997  text  and  note 
53. 

89).  New  York  Cent,  etc,  R.  Co. 
v.  TJ.  8.,  165  Fed.  833.  91  CCA  519; 
TJ.  8.  v.  Southern  Pac.  R.  Co.,  162  Fed, 
412  [aff  171  Fed.  860.  364,  96  CCA 
252,  266]:  U.  S.  v.  Baltimore,  etc, 
R.  Co.,  169  Fed.  83,  86  CCA  223  [mod 
220  U.  S.  94,  31  SCt  368,  55  L.  ed. 
384].  And  see  cases  in  the  follow- 
ing  note. 

80.  Missouri,  etc.,  R.  Co.  v.  TJ.  S.. 
178  Fed.  16,  101  CCA  143;  Atchison, 
etc..  R.  Co.  v.  TJ.  S.,  178  Fed.  12,  101 
CCA  140;  TJ.  3.  v.  Southern  Pac.  Co.. 
162  Fed.  412  [aff  171  Fed.  360.  364. 
96  CCA  »52,  256];  TJ.  S.  v.  Philadel- 
phia, etc.,  R.  Co..  160  Fed.  696;  U.  S. 
v.  Baltimore,  etc,  R  Co.,  159  Fed. 
S3,  86  CCA  223  [mod  220-TJ.  S.  94, 
31  SCt  369,  56  L.  ed.  384].  Contra 
TJ.  S.  v.  Louisville,  etc.,  R.  Co..  157 
Fed.  979;  TJ.  8.  v.  Central  of  Georgia 
R.  Co..  167  Fed.  89!;. TJ.  S.  v.  South- 
ern Pac.  Co.,  157  Fed.  459;  TJ.  S.  ▼. 
Illinois  Cent.  R.  Co..  156  Fed.  182 
[rev  on  other  grounds  170  Fed.  642. 
95   CCA   628]. 

"We  do  not  understand  the  statute 
to  make  a  violation  of  its  provisions 
a  crime.  It  Is  true  that  a  penalty 
is  Imposed  for  its  violation,  but  the 
penalty  Is  a  pecuniary  ene  only. 
which  Congress  expressly  provided 
shall  be  recovered  by  civil  action  In 
the  name  of  the  United  States,  hav- 
ing, as  we  think,  the  ordinary  inci- 


For  lata*  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Jurisdiction  and  venue.  In  as  much  as  the  action 
is  civil  in  its  nature,  the  clause  of  the  Twenty-Eight- 
Hour  Law  which  authorizes  the  action  to  be  brought 
in  the  federal  court  of  the  district '  where  the  vio- 
lation may  have  been  committed,  or  the  person  or 
the  corporation  resides  or  carries  on  business,  is 
not  in  violation  of  the  provision  of  the  federal  con- 
stitution declaring  that  in  criminal  cases  the  ac- 
cused shall  be  entitled  to  a  trial  in  the  district 
■where  the  crime  has  been  committed.*1 

Pleading.  The  complaint  must  state  the  length 
of  time  live  stock  was  confined  without  food,  water, 
and  rest,**  and  must  allege  that  the  act  for  which 
the  penalty  is  sought  to  be  imposed  was  done 
"knowingly  and  willfully,""8  as  otherwise  it  is 
fatally  defective  for  failing  to  state  an  offense.  It 
is  not  necessary,  however,  that  the  complaint  should 
negative  the  matters  of  excuse  designated  by  the 
statute,**  as  these  are  matters  of  defense  to  be 
alleged  by  the  carrier,95  and  hence  an  allegation  in 
the  declaration  negativing  their  existence  is  sur- 
plusage and  need  not  be  proved.*1  A  complaint 
describing  defendant  as  "lessee"  of  the  road,  and 
otherwise  following  the  language  of  the  statute  is 
sufficient  after  verdict,  although  it  does  not  ex- 
pressly allege  that  defendant  was  at  the  time  oper- 
ating the  road.*7 

Evidence.  Plaintiff  in  an  action  to  recover  the 
penalty  prescribed  by  the  statute  is  not  required 
to  prove  the  nonexistence  of  accidental  or  unavoid- 
able causes  which  might  have  prevented  a  compli- 
ance with  the  requirements  of  the  statute  and  which 
could  not  have  been  anticipated  by  the  exercise  of 
diligence  and  foresight  as  such  causes  are  matters 


of  defense.**  The  burden  is  on  a  connecting  car- 
rier which  has  received  stock  already  confined  for 
a  period  longer  than  that  allowed  by  statute  to 
show  that  it  acted  with  reasonable  promptness  in 
removing  the  car-  to  its  nearest  unloading  point  and 
in  commencing  to  unload.98  Plaintiff  is'  required  to 
establish  its  case  only  by  a  preponderance  of  the 
evidence  as  in  other  civil  cases,  and  not  beyond  a 
reasonable  doubt  as  in  criminal  cases.1 

Instructions  on  a  theory  which  there  is  no  evi- 
dence to  support  are  propeTly  refused.2 

Province  of  court  and  jury.  The  legality  of 
written  requests  for  an  extension  of  time  of  the 
confinement  of  cattle  is  a  question  of  law  for  the 
court.*  Whether  facts  amounting  to  a  violation  of 
the  statute  are  shown  to  exist  is  a  question  for  the 
jury.4  The  court  fixes  the  amount  of  the  penalty, 
within  the  statntory  limits.* 

[$  1004]  (7)' Amount  and  Computation  of  Penal- 
ties.6 The  statute  provides  a  penalty  of  not  less 
than  one  hundred  dollars,  and  not  more  than  five 
hundred  dollars,  for  each  violation  of  its  provisions, 
and  where  there  has  been  a  verdict  in  favor  of  the 
government,  the  duty  of  fixing  the  amount  of  the 
penalty  by  judgment  devolves  on  the  court.'  The 
unit  of  offense  for  which  a  separate  penalty  may  be 
imposed  is  neither  the  individual  animal/  nor  the 
carload,*  nor  the  trainload,10  nor  the  individual 
shipment;"  it  is  the  whole  number  of  animals 
loaded  at  one  time  and  as  to  which  the  time  for 
unloading  expires  at  the  same  time,  every  failure 
to  unload  any  animals  being  a  complete  offense 
when  the  time  for  so  doing  has  expired.12  The  time 
of  confinement  of  live  stock  beyond  the  period  fixed 


dents  of  a  civil  action."  Montana 
Cent.  R.  Co.  v.  U.  S.,  164  Fed.  400. 
403.    90    CCA   888. 

Si.  Southern  Pac.  Co.  v.  V.  S., 
171  Fed.  364,  96  CCA  256  [an*  162 
Fed.    412]. 

92.  U.  S.  v.  Oregon  Short  Line 
R.    Co..    218    Fed.    868. 

93.  St.  Louis  Merchants'  Bridge 
Terminal  R  Co.  v.  U.  S.,  209  Fed. 
«00.  126  CCA  422;  U.  S.  v.  Oregon 
Short  Line  R.  Co.,  160  Fed.  626. 

9*.  Chicago,  etc.,  R.  Co.  v.  U.  8., 
196  Fed.  241,  115  CCA  193:  New  York 
Cent.,  etc.  R  Co.  v.  U.  8.,  165  Fed. 
833,  91  CCA  619;  U.  S.  v.  Oregon 
Short  Line  R.  Co.,  160  Fed.  626. 

[a]  *n*  reason  assigned  is  that, 
although  the  exception  Is  contained 
in  the  enacting  clause  of  the,  act, 
the  act  created  a  general  offense  and 
not  one  limited  to  particular  condi- 
tions. "By  the  excepting  clause  a 
concession  was  made  to  necessity, 
and  the  carrier  is  protected  against 
punishment  for  doing  that  which  it 
could  not  avoid.  The  offense  Is  thus 
not  defined  or  '  qualified,  but  an  ex- 
cuse only  is  afforded  to  the  carrier." 
U.  S.  v.  Oregon  Short  Line  R.  Co., 
160   Fed.  526,  529. 

95.  New  York  Cent.,  etc.,  R.  Co. 
v.  U.  S..  165  Fed.  838.  91  CCA  519. 
See  also  infra  note  98. 

96.  Grand  Trunk  R  Co.  v.  U.  S., 
229    Fed.    116,    143    CCA    392. 

97.  New  York  Cent.,  etc.,  R  Co. 
v.  U.  S..  165  Fed.  833,  91  CCA  519 
(where  It  was  said  that  technical 
obiectlons  to  the  declaration  are 
without    merit  after    verdict). 

98.  Grand  Trunk  R.  Co.  v.  U.  S., 
229  Fed.  116,  143  CCA  392;  U.  S.  v. 
Delaware,  etc.,  R  Co.,  206  Fed.  613; 
New  York  Cent.,  etc.,  R  Co.  v.  U.  S., 
165  Fed.  833,  Dl  CCA  519;  U.  S.  v. 
Oregon  Short  Line  R.  Co.,  160  Fed. 
526. 

99.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
220   Fed.   944. 

1.  Missouri,  etc..  R.  Co.  v.  U.  S., 
178  Fed.  15,  101  CCA  143:  Atchison, 
etc..  R  Co.  v.  U.  S.,  178  Fed.  12,  101 
CCA  140;  New  York  Cent.,  etc.,  R. 
Co.  V.  U.  S.,  165  Fed.  833,  91  CCA  619; 


U.  S.  v.  Southern  Pac.  R  Co.,  162  Fed. 
412  [aft  171  Fed.  360,  364,  96  CCA 
252,  256];  U.  S.  v.  Southern  Pac.  R 
Co.,  157  Fed.  459.  And  see  supra 
this  section  notes  98,  99.  Contra 
U.  S.  v.  Louisville,  etc.,  R  Co.,  167 
Fed.   979. 

[a]  Bvidenoe  held  insufll cleat  to 
support  a  recovery..— In  an  .  action 
under  such  statute  against  a  rail- 
road company  to  recover  the  penalty 
Imposed  thereby  for  "knowingly  and 
willfully"  falling;  to  comply  with  its 
provisions,  based  on  the  failure  of 
defendant  to  unload  a  carload  of 
cattle  until  pearly  six  hours  after 
their  receipt  from  a  connecting  road, 
by  which  they  had  been  loaded 
twenty-four  hours  previously,  the 
government  is  not  entitled  to  recover 
on  proof  merely  of  such  facts,  there 
being  no  evidence  that  they  were 
not  unloaded  and  fed  during  such 
time,  or  that  defendant  had  Knowl- 
edge of  the  time  when  they  were 
loaded.  U.  S.  v.  Louisville,  etc.,  R. 
Co.,   167   Fed.   979. 

X  Oregon-Washington  R..  etc., 
Co.  v.  U.  S.,  205  Fed.  841,  123  COA 
476.  See  also  generally  Trial  [38 
Cyc    279). 

3.  Missouri,  etc.,  R.  Co.  v.  U.  8., 
178  Fed.  16,  101  CCA  143. 

4.  Atchison,  etc.,  R  Co.  v.  U.  8., 
178  Fed.    12,   101   CCA   140. 

[a]  BvMeaee  held  saflcient  to  go 
to  Jury  (1)  on  the  question  whether 
defendant  knowingly  and  willfully 
confined  stock  In  violation  of  the 
statute.  Oregon-Washington  R.,  etc., 
Co.  v.  U.  S.,  205  Fed.  341.  128  CCA 
475.  (2)  On  question  whether  de- 
fendant had  knowingly  and  willfully 
confined  stock  beyond  the  time  limit 
fixed  by  statute.  Oregon-Washington 
R..  etc.,  Co.  v.  U.  S.,  205  Fed.  387, 
123   CCA   471. 

6.  See  infra  I  1004. 

e.     See  also   supra   |   997. 

7.  U.  S.  v.  Southern  Pac.  R.  Co.. 
162  Fed.  412  faff  171  Fed.  360,  364, 
96  CCA  262.  2561;  U.  S.  v.  Boston, 
etc..  R.  Co..  15  Fed.  209. 

8.  Baltimore,  etc.,  R.  Co.  v.  U.  8., 
220   U.   S.   94.    31    SCt    368,    55   L.   ed. 


384  [mod  and  aft  159  Fed.  33,  86 
CCA  2331;  U.  S.  v.  Boston,  etc.,  R 
Co..   16   Fed.   209. 

ft.  Baltimore,  etc.,  R.  Co.  v.  U.  S., 
220  U.  S.  84,  31  SCt  868,  55  L.  ed. 
384;  U.  S.  v.  Southern  Pac  Co.,  171 
Fed.  860,  96  CCA  252  [aff  162  Fed. 
412];  U.  S.  v.  St.  Louis  R.  Co.,  107 
Fed.   870. 

10.  Baltimore,  etc.,  R.  Co.  v.  U.  8.. 
220  U.  S.  94,  31  SCt  368,  66  L.  ed. 
384  [mod  and  aff  159  Fed.  83,  86  CCA 
223];  U.  S.  v.  New  York,  etc.,  R.  "Co., 
168  Fed.  699,  94  CCA  76. 

[a]  Contra  but  overruled  oases. — 
U.  S.  v.  St.  Louis,  etc,  R  Co.,  107 
Fed.  870  (where,  however,  the  train- 
load   constituted  but  one  shipment). 

11.  Baltimore,  etc.,  R.  Co.  v.  U. 
S.,  220  U.  S.  94,  31  SCt  868,  55  L.  ed.' 
384  [mod  and  aff  169  Fed.  S3,  86  CCA 
2231 

[aj  Contra  but  overruled— U.  8. 
v.  New  York,  etc.,  R.  Co.,  168  Fed. 
699,  94  CCA  76;  U.  S.  v.  Atchison, 
etc.,  R  Co..  166  Fed.  160-  New  York 
Cent.,  etc.,  R:  Co.  v.  U.  S„  166  Fed. 
833,  91  CCA  619;  U.  S.  v.  Oregon  R.. 
etc.,  Co.,  163  Fed.  642-  U.  S.  v.  South- 
ern Pac.  R.  Co.,  162  Fed.  412  [aff  171 
Fed.  360.  364.  96  CCA  252,  256];  U.  S. 
v.  Southern  Pac.  Co.,  167  Fed.  459. 

18.  Baltimore,  etc.,  R.  Co.  v.  U.  S., 
220  U.  S.  94.  31  SCt  368,  66  L.  ed.  384 
[mod  and  aff  169  Fed.  S3,  86  CCA 
223]. 

[a]  Season  for  rule*— "Several 
expressions  in  the  statute,  and  par- 
ticularly the  provision  that.  In  esti- 
mating the  period  of  lawful  confine- 
ment, 'the  time  consumed  In  loading 
and  unloading  shall  not  be  consid- 
ered,' recognize  that  the  proper  load- 
ing or  unloading  of  a  number  of 
animalB  may  be  treated  as  a  single 
act,  and  there  Is  nothing  to  indicate 
that  it  Is  to  be  treated  as  more  than 
one  act  because  the  animals  happen 
to  belong  to  different  persons.  The 
loading  of  numerous  cars  might  pro- 
ceed concurrently;  or  If  not  discon- 
tinuous or  unduly  prolonged  several 
cars  of  cattle  of  the  same  consignor 
might  be  loaded  at  the)  same  time 
within    the   meaning   of   the   act,    in 
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by  the  statute  is  not  material  in  determining  the 
number  of  the  penalties  or  the  amount  thereof, 
unless  it  is  for  another  period  of  the  length  desig- 
nated by  the  statute.18  It  is  not  a  defense  that  a 
carrier  has  instructed  its  employees  to  comply 
strictly  with  the  Twenty-Eight-Hour  Law,  but  such 
instructions  have  a  bearing  on  the  question  of  the 
amount  of  penalty  which  the  court  should  impose.14 
Although  there  is  no  intentional  violation  of  the 
statute,  the  carrier  may  be  guilty  of  such  negli- 
gence as  to  call  for  the  imposition  of  more  than 
the  minimum  penalty  for  a  second  violation.15 

[$  1005]  b.  State  Legislation.  State  statutes 
exist  imposing  on  carriers  duties  with  respect  to 
the  care  of  live  stock  during  transit.1*  A  statute 
of  Texas  provides  that  a  common  carrier  -  which 
conveys  live  stock  shall  feed  and  water  the  same 
during  the  time  of  conveyance  and  until  delivery 
to  the  consignee,  unless  otherwise  provided  by 
special  contract,  and  imposes  a  penalty  upon  the 
carrier  for  violation  of  its  provisions  of  not  less 
than  five  dollars  and  not  more  than  five  hundred 
dollars,  to  be  recovered  by  the  owner  of  the  live 
stock.1'  Where  a  special  contract  is  made,  whereby 
the  shipper  undertakes  to  feed  and  water  the  stook. 
the  fact  that  no  reduction  is  made  in  the  freight 
does  not  render  the  contract  void  for  want  of  con- 
sideration and  make  the  carrier  liable  for  the 
penalty.1*  The  statute  does  not  authorize  the  re- 
covery of  the  penalty  for  failure  or  refusal  to  feed 


and  water  the  stock,  where  the  shipper  has  con- 
tracted to  do  so,  although  it  fails  to  .furnish  him 
with  the  facilities  for  so  doing.18  Under  the  stat- 
ute suit  may  be  brought  for  leas  than  the  maxi- 
mum penalty.10  In  as  much  as  the  body  of  the  act 
that  creates  the  offense  contains  an  exception  re- 
lieving the  carrier  from  liability  to  feed  and  water, 
if  there  is  a  special  contract  to  that  effect  a  peti- 
tion in  an  action  to  recover  the  penalty  must  nega- 
tive this  exception.21  It  is  not  necessary  to  allege 
that  a  demand  that  the  stock  be  watered  was  made 
on  any  particular  agent.22  In  an  action  to  recover 
the  penalty,  a  written  statement  as  to  the  condition 
of  the  stock,  signed  by  the  person  who  had  charge 
of  it  on  behalf  of  the  owner,  not  being  contractual 
in  its  nature,  is  important  only  as  evidence  and  u 
not  one  to  be  considered  by  the  court21  An  in- 
struction which  authorizes  a  recovery  without  a 
finding  negativing  the  existence  of  a  special  con- 
tract exempting  the  carrier  from  the  duty  to  feed 
is  affirmatively  erroneous.24 

[y  1006]  18.  Refusal  to  Refund  Overcharge.  In 
some  states  statutes  have  been  enacted  which  re- 
quire claims  for  overcharges  to  be  adjusted  and 
paid  within  a  designated  time  after  filing  of  the 
claim,  and  impose  a  penalty  for  failure  so  to  do.2* 
So  far  at  least  as  intra-state  shipments  are  con- 
cerned enactments  of  this  character  are  valid  and 
enforceable,28  and  have  been  held  to  apply  to  the 
consignee's  claim  for  freight  for  goods  taken  be- 


whlch  event  the  period  of  their  law- 
ful confinement,  on  the  same  train, 
would  end  at  the  same  time  and 
place.  '  There  would  In  this  latter 
case  be  coincidence  between  the  one 
shipment  and  the  one  offense.  But 
in  determining  whether  the  number 
of  penalties  Is  always  to  be  meas- 
ured by  the  number  of  shipments  on 
the  same  train,  even  when  the  ani- 
mals were  loaded  at  different  times, 
It  Is  to  be  remembered  that  the  stat- 
ute is .  general.  It  applies  to  the 
transportation  of  a  tralnload  of  cat- 
tle belonging  to  on*  owner;  to  the 
more  usual  case  where  animals  be- 
longing to  one  or  more  owners  are 
loaded  into  different  cars  at  different 
times,  and  also  .to  those  instances 
where  one  or  a  few  horses  or  other 
animals  are  shipped  and  at  a  dif- 
ferent time  or  farther  on  during 
the  journey  other  animals  are  loaded 
Into  the  same  car.  These  differences 
in  shipments  do  not  affect  the  duty 
of  the  carrier  to  the  animals,  but 
only  the  time  when'  the  duty  to  un- 
16ad  is  to '  be  performed.  The  num- 
ber of  consignors,  the  consent  of 
the  owner  or  agent  In  charge  of  the 
particular  shipment  that  the  cattle 
might  be  confined  for  36  hours,  the 
number  of  bills  of  lading  and  the 
particulars  of  the  shipment  are  Im- 
material, except  as  they  serve  to  fix 
the  limit  of  lawful  confinement." 
Baltimore,  etc.,  R.  Co.  v.  U.  S..  220 
U.  S.  94.  104,  81  SCt  368,  65  L.  ed. 
384  (per  Lamar,  J.). 

[b]  Bule  applied. — m  Where  cars 
Of  cattle  are  loaded  at  nearly  the 
same  time,  although  at  different 
points,  are  forwarded  to  the  same 
destination,  the  consignor  and  the 
consignee  are  the  same,  and  they  are 
consolidated  into  one'  train  and  so 
received  by  a  connecting  carrier,  the 
failure  of  such  carrier  to  unload 
the  same  for  rest,  water,  and  feeding 
as  required  by  the  Twenty-Eight- 
Hour  .Law  of  June  29.  1906  (34  U.  S. 
St.  at  L.  607  c  3694  J  1)*  constitutes 
but  one  violation  of  the  statute.  U. 
S.  v.  New  York  Cent.,  etc.,  R.  Co., 
191  Fed.  938.  (2)  Where  consign- 
ments of  live  stock  were  unloaded 
simultaneously,  but  were  received  by 
the  carrier  at  different  hours,  the 
unlawful  confinement  of  each  con- 
signment constituted   a   separate   of- 


fense.    U.   S.   v.   Oregon  Short  Line 
R.  Co..  218  Fed.  868. 

13.  U.  S.  v.  Sioux  City  Stock 
Yards  Co.,  162  Fed.  656  [aff  167  Fed. 
126,   92   CCA   678]. 

[a]  "In  unloading  Btook  into  im- 
properly equipped  pens  after  they 
have  been  confined  In  transit  without 
food  and  water  for  more  than  28 
hours,  the  carrier  only  continues  and 
aggravates  the  offense:  It  does  not 
commit  a  '  new  one.  In  effect .  the 
confinement  in  the  cars  is  deemed  to 
continue  until  the  stock  are  unloaded 
into  suitable  pens  and  there  fed,  wa- 
tered, and  rested."  U.  S.  v.  Oregon 
Short  Line  R.  Co.,  218  Fed.  868,  869. 

14.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
220  Fed.  944. 

15.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
220  Fed.  944  (where,  after  a  carrier 
received  from  a  connecting  carrier  a 
shipment  of  horses  which  had  been 
confined  without  food,  water,  and 
rest  for  forty-four  and  one-half 
hours,  there  was  a  delay  of  two  and 
one-half  hours  before  they  were  un- 
loaded, and  after  only  three  hours 
they  were  reloaded  and  forwarded 
to  their  destination,  and  It  did  not 
appear  that  the  carrier  had  instructed 
its  employees  to  comply  with  the 
statute,  and  a  penalty  of  two  hun- 
dred dollars  was  imposed). 

IS.     See  statutory  provisions. 

17.  Sayles  Civ.  St.  art  326. 

18.  Texas,  etc.,  R.  Co.  v.  Peters, 
31  Tex.  Civ.  A.  6.  71  SW  70. 

19.  Houston,  etc..  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  595.  800,  85  SW  44 
(where  the  court  said:  "The  law  in 
this  respect  Is  evidently  defective. 
.  .  .  But  we  have  no  power,  In  view 
of  the  rule  of  strict  construction,  to 
extend  the  terms  of  the  statute  to 
classes  not  clearly  embraced  in  the 
language  used  In  defining  the  of- 
fense"). 

SO.  Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  596,  85  SW  44. 

21.  Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  696.  86  SW  44.  But 
compare  the  rule  under  the  federal 
statute  stated  supra  5  1003  text  and 
notes  94-96. 

[a]  What  ia  a  sufficient  compli- 
ance with  this  requirement. — An  al- 
legation that  the  contract  was  with- 
out consideration  and  was  executed 
under  circumstances   not   binding  on 


plaintiff,  sufficiently  complies  with 
the  requirement  that  existence  of  the 
special  contract  mentioned  in  the 
suit  by  way  of  exception  be  nega- 
tived. Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  595.  86  SW  44. 

22.  Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  695,  698,  85  SW  44 
(where  the  court  said:  "All  that 
was  essential  was  that  the  railway 
company,  of,  as  the  plaintiff  alleges, 
that  the  defendant  water  or  cause 
the  hogs  to  be  watered"). 

23.  Texas,  etc.,  R.  Co.  v.  Peters, 
31  Tex.  Civ.  A.  6.  71  SW  70. 

24.  Houston,  etc.,  R.  Co.  v.  Brown, 
37  Tex.  Civ.  A.  695.  85  SW  44. 

26.    See  statutory  provisions. 

28.  Efland  v.  Southern  R.  Co.,  146 
N.  C.   135.  59   SB  355. 

fa]  Considerations  leading  to  en- 
actment of  statutes^— "This  statute 
was  enacted  in  pursuance  of  a  well 
known  public  policy  and  to  remedy  a 
well  known  evil.  It  is  common 
knowledge  that  there  are  countless 
cases  of  shortage  in  freights  and 
of  overcharges,  either  by  freight  col- 
lected on  such  shortages  or  other- 
wise. Errors  will  happen  and  some- 
times are  well  nigh  unavoidable,  but 
none  the  less.  Justice  and  sound)  pol- 
icy require  the  prompt  investigation 
of  all  claims,  and  prompt  payment 
of  those  that  are  Just.  These  sums 
aggregate  very  many  thousands  of 
dollars  annually,  but  each  amount 
usually  is  too  small  a  sum  to  Justify 
the  expense  of  litigation.  Unless  the 
railroad  companies  will  promptly  in- 
vestigate and  refund  in  such  cases 
the  aggregate  loss  to  the  public  Is 
very  great  and  the  exasperation  in 
the  public  mind,  at  the  injustice,  is 
greater  still.  .  .  .  The  companies 
that  either  voluntarily,  or  in  obedi- 
ence to  the  law,  investigate  promptly 
and  refund  all  claims  for  overcharges 
which  are  found  to  be  Just,  within 
60  days,  suffer  no  inconvenience  from 
this  statute.  Those  who  are  so  In-  - 
considerate  of  just  claims  as  not  to 
adjust  them  within  60  days  are 
proper  subjects  of  the  penalty  and 
prove  the  necessity  of  this  statute." 
Cottrell  v.  Carolina,  etc..  R.  Co..  141 
N.  C.  383,  385,  54  SE  288  [quot  Efland 
v.  Southern  R.  Co.,  146  N.  C.  128.  113. 
59  SE  359]. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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yond  the  point  to  which  they  were  consigned,  as 
this  amounts  to  an  overcharge  of  freight,27  and 
also  to  a  claim  for  an  amount  paid  as  freight  on 
part  of  a  shipment  which  was  short  and  not  de- 
livered.*8 On  the  other  hand,  the  mere  fact  that 
the  carrier  charges  a  higher  rate  for  carrying 
freight  in  one  direction  than  it  does  for  carrying 
freight  of  the  same  class  in  the  opposite  direction 
does  not  necessarily  constitute  an  overcharge.29 

Interstate  shipments.  In  as  much  as  congress  has 
taken  entire  control  of  the  question  of  rates  for 
interstate  transportation,  and  especially  of  the 
matter  of  excessive  charges,  or  those  not  corre- 
sponding with  the  rates  authorised,  filed,  'and  pub- 
lished, a  state  statute  imposing  a  penalty  on  the 
carrier  for  refusing  to  refund  an  overcharge  is,  as 
far  as  interstate  shipments  are  concerned,  uncon- 
stitutional and  void,  as  an  interference  with  inter- 
state commerce.30 

[I  1007]   19.  Penalties  Imposed  on  Shipper  or 


Consignee.  Under  a  statute  which  provides  that 
the  party  to  whom  cars  are  consigned  shall  unload 
the  same  within  a  specified  time  after  delivery  and 
notice,  or  forfeit  to  the  railway  company  a  certain 
sum  per  day  for  each  car  so  left  unloaded,  the  con- 
signor is  not  liable  for  failure  to  see  that  the  cars 
are  unloaded  at  their  destination;  the  remedy  is 
against  the  consignee.31  Under  a>  similar  statute  im- 
posing a  penalty  on  an  applicant  for  cars  who  fails 
to  load  them  within  a  specified  time  after  they  are 
furnished  by  the  carrier,  only  one  penalty  can  be 
collected  for  each  car  not  loaded  within  the  time 
limit  after  it  is  placed  for  loading.*2  A  statute  im- 
posing on  a  shipper  a  penalty  for  presenting  a 
fraudulent  claim  for  damages  against  the  common 
carrier  is  not  unconstitutional  as  class  legislation, 
as  denying  the  shipper  the  equal  protection  of  the 
law,  or  as  operating  to  take  from  him  .his  property 
without  due  process  of  law.** 


XXV11.    OFFENSES  BT  OABBIEBS  AND  THEIR  AGENTS*4 


[J  1008]  A.  Introductory  Statement.  In  addi- 
tion to  the  imposition  of  penalties  on  carriers  for 
violation  of  constitutional  and  statutory  provisions 
enacted  for  the  regulation  of  transportation,  stat- 
utes have  been  enacted  by  the  congress  of  the 
United  States  and  by  the  legislatures  of  many 
states  in  regulation  of  transportation  by  carriers 
which  provide  that  a  violation  of  the  provisions 
thereof  shall  constitute  an  indictable  offense.*5 

[4  1009]  B.  Failure  to  File  Kates.3"  The  Inter- 
state Commerce  Act  requires  the  filing  of  schedules 
of  interstate. railroads  with  the  interstate  commerce 
commission  and  makes  willful  failure  to  comply 
therewith  a  misdemeanor  punishable  in  any  federal 
court  having  jurisdiction  of  crimes  within  the  dis- 
trict within  which  the  offense  was.  committed.37 
The  offense  of  failing  to  file  a  schedule  with  the 
commission  is  committed  in  Washington,  where  the 
commission  has  its  office,  and  must  be  prosecuted 
there.38  The  rates  which  the  carrier  is  required  to 
file  and  publish  are  not  alone  those  under  which 
transportation  has  actually  taken  place,  but  those 
which  the  carrier  has  established  as  its  present 
charges,  as  distinguished  from  those  which  are  ob- 
solete and  tentative,  or  perhaps  only  to  take  effect 


in  the  future;  they  are  the  rates  open  to  public 
inspection  and  on  which  shipments  may  be  made, 
if  offered.39  An  entirely  intra-state  railroad  which 
is  part  of  a  joint  through  route  over  which  inter- 
state commerce  is  transported  is  subject  to  the  pro- 
visions of  the  act.40 

[$  1010]  C.  Transportation -of  Interstate  Com- 
merce without  Filing  Tariff.  By  tiie  provision  of 
the  Interstate  Commerce  Act,41  transportation  of 
interstate  commerce  by  a  carrier  which  has  not 
filed  its  rate  for  such  service  is  a  misdemeanor.41 
Prosecution  for  the  violation  of  this  statute  may 
be  brought  in  any  district  through  which  the  trans- 
portation passes.4* 

[$  1011 J  D.  Charging  Bates  Different,  from 
Those  Fixed  by  Schedule— 1.  Prosecutions  Based 
on  Section  6  of  the  Interstate  Commerce  Act.  This 
section,  among  other  provisions,  provides  that,  when 
a  carrier  shall  have  established  and  published  its 
rates  or  fares  it  shall  be  unlawful  for  it  to  charge, 
or  receive  from,  any  person  for  the  transportation 
of  passengers  or  property,  or  for  any  services  in 
connection  therewith,  a  greater  or  a  less  compen- 
sation than  that  which  is  specified  in  such  published 
schedule  of  rates  or  fares  as  may  at  the  time  be  in 


87.  Wtchman  v.  Atlantic  Coast 
Line  R.  Co.,  100  8.  C  138,  84  SB  420. 

88.  Cottrell  v.  Carolina,  etc.,  R. 
Co.,    141   N.  C.  383,  54  SE  288. 

89.  Scull  y.  Atlantic  Coast  Une 
R.  Co..  144  N.  C.  180,  182,  56  SE  876 
(where  the  court  said:  "There  may 
be  and  frequently  are  facta  and  con- 
ditions which  affect  the  rate  In  one 
direction  which  do  not  exist  and 
have  no  bearing  or  Just  Influence 
on  the  rate  in  the  opposite  direc- 
tion"). 

What  eoaatttatsa  overcharge  see 
generally  supra  it  711,  1006. 

30."  Blalock  Hardware  Co.  v.  Sea- 
board Air  Line  R.  Co..  170  N.  C.  896, 
86  SE  1025;  Flnkussohn  Cigar  Co. 
v.  Clyde  SS.  Co.,  101  S.  C.  429,  85  SE 
1060.     See  also  supra  8  944. 

31.  Houston,  etc.,  R.  Co.  v.  Camp- 
bell. 91  Tex.  561,  46  SW  2.  43  LRA 
225   (rev  (Civ.  A.)  40  SW  431]. 

33.  Gulf,  etc.,  R.  Co.  v.  Werner 
Stave  Co.,  62  Tex.  Civ.  A.  284,  131 
SW   G58. 

33.  Riskin  v.  Great  Northern  R. 
Co..  126  Minn.  138,  147  NW  960,  Ann 
CaslSlBD  823  and  note. 

34.  Offenses  against  navigation 
lawa   see  Shipping  [36  Cyc  24). 

36.  See  statutory  provisions.  And 
see  Infra  15  1009-1032. 

3ft,    rilins;, 
Insr  ot  rates 
670-673. 
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publication,  and  post- 
see  generally  supra  }f 


87.  Int.  Com.  Act  (24  U.  S.  St  at 
L.  379  c  104  I  6),  as  amended  by 
Elklns  Act  Febr.  19.  1808  (82  U.  S. 
St.  at  L.  847  c  708  i   1). 

88.  New  York  Cent.,  etc,  R.  Co. 
v.  U.  8.,  166  Fed.  267,  92  CCA  331 
[rev  163  Fed.  630]. 

89.  New  York  Cent.,  etc.,  R  Co.  v. 
U.  8.,  166  Fed.  267,  92  CCA  331  [rev 
158  Fed.   630]. 

40.  U.  S.  v.  New  York  Cent,  eta.. 
R  Co..  153  Fed.  630  [rev  on  other 
grounds  166  Fed.  267.  92  CCA  831]. 

[a]  Xndlotment  held  to  snow  in- 
terstate shipment  under  Joint  tariff. 
— An  indictment  of  a  carrier  for 
failure  to  file  its  tariff  of  rates  for 
petroleum,  established  under  a  com- 
mon arrangement  for  Interstate  ship- 
ment, in  violation  of  the  Elklns  Aot 
(32  U.  3.  St.  at  L.  847  c  708  I  1). 
which  alleged  the  establishment  of 
a  rate  for  carrying  petroleum  be- 
tween lntra-state  terminals  under  a 
common  arrangement  for  a  continu- 
ous Interstate  shipment,  and  that 
all  of  the  shipments  under  such 
rate  were  under  shipping  orders, 
transfer  slips,  and  waybillB,  showing 
that  the  commodity  was  to  be  trans- 
ported from1  the  point  of  shipment  to 
destination  by  a  continuous  route 
without  unloading  or  transshipment, 
sufficiently  charged  a  common  ar- 
rangement between  the  various  car- 
riers for  a  through   interstate  ship-  > 


ment  under  a  Joint  tariff.  U.  8.  v. 
New  York  Cent.,  etc.  R  Co..  153  Fed. 
630  [rev  on  other  grounds  166  Fed. 
267.  92  CCA  831]. 

41.  Int.  Com.  Act  (24  U.  S.  St.  at 
U  379  c  104),  as  amended  by  Act 
June  29,  1906  (84  U.  S.  St.  at  L.  584 
C  3691). 

43.  U.  S.  v.  Illinois  Terminal  R. 
Co.,  168  Fed.  646  (where  the  court 
said:  "Effective  railroad  regulation 
must  begin  with  publicity  of  rates. 
The  penalty  for  failure  on  the  part 
of  any  carrier  subject  to  the  act  to 
regulate  commerce  (Act  Feb.  4,  1887, 
c.  104,  24  St.  379  [U.  S.  Comp.  St. 
1901,  p.  3164])  to  publish  and  file 
Its  rates  is  as  severe  as  the  penalty 
for  failure  to  strictly  observe  such 
rates  after  flUng");  New  York  Cent., 
etc.,  R.  Co.  v.  U.  S.,  166  Fed.  267,  92 
CCA  331. 

[a]  "Trior  to  the  aot  of  June  89, 
1908,  such  a  prosecution  as  this 
could  not  have  been  maintained.  Be- 
fore that  time  the  act  made  failure 
to  file  rates  with  the  commission  at 
Washington  an  offense,  but  did  not 
provide  that  transportation  without 
filing  rates  should  also  be  an  offense." 
U.  8.  v.  Illinois  Terminal  R.  Co.,  168 
Fed.   546,  548. 

43.  U.  S.  v.  Illinois  Terminal  Co., 
168  Fed.  546;  New  York  Cent,  etc.,  R. 
Co.  v.  U.  S.,  166  Fed.  267,  92  CCA  831. 
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force.**  This  provision  applies  solely  to  transporta- 
tion privileges  and  facilities,  and  not  to  such  privi- 
leges as  may  be  extended  to  a  consignee  after  the 
shipment  has  reached  its  destination.45  This  stat- 
ute, however,  is  violated  where  a  railroad  company, 
while  ostensibly  charging  the  rate  fixed  •  by  the 
schedule,  gives  the  shipper  a  rebate.**  Subordinate 
agents  who  act  in  the  illegal  transaction  are  not 
criminally  liable,  in  the  absence  of  notice  that  the 
carrier  is  violating  the  statute.*7  A  joint  stock 
association  organized  under  state  laws  to  do  an  ex- 
press business  is  subject  to  criminal  prosecution 
under  this  section.*8  The  indictment  need  not  al- 
lege the  day  or  days  when  the  shipments  were 
made,*"  nor  allege  that  defendants,  when  the  ship- 
ments were  made,  intended  to  charge,  leas  than  the 
schedule  rate."0  An  allegation  that  an  established 
rate  was  in -force  on  the  day  on  which  the  unlaw- 
ful charge  was  alleged  to  have  been  made  obviates 
the  necessity  of  alleging,  in  express  terms,  that  no 
reduction  in  the  established  rates  had  taken  place.51 
The  statute  by  its  terms  applies  to  any  common 
carrier  who  is  a  party  to  any  joint  tariff,  and  pro- 
hibits departures  from  the  joint  rates  specified  in 
the  filed  schedules.52  A  receiver,  not  being  bound 
to  continue  contracts  made  before  his  appointment, 
is  not  criminally  liable  for  the  violation  of  a  joint 
tariff  previously  established  by  the  railroad  com- 
pany of  which  he  is  receiver  and  another  company, 
and  which  he  has  not  ratified,  adopted,  or  recog- 
nized in  any  way.51  An  indictment  must  show  that 
a  joint  tariff  has  been  established;5*  but  a  specific 
charge  that  all  the  connecting  carriers  concurred 
in  the  joint  rate,  or  that  it  was  filed  with  the  inter- 
state commerce  commission  by  their  joint  action,  is 
not  essential  to  the  validity  of  the  indictment.55 
The  burden  is  on,  the  prosecutor  to  show  a  common 
arrangement  for  a  continuous  carriage  between  the 
points  mentioned  in  the  filed  joint  tariff.54 

[$  1012]    2.    Prosecutions  Based  on  the  Elkins 


and  Hepburn  Amendments.6'  The  Elkins  and  Hep- 
burn amendments  of  the  Interstate  Commerce  Act 
both  contain  provisions  that  the  willful  failure  on 
the  part  of  any  carrier  subject  to  the  Interstate 
Commerce  Act  strictly  to  observe  the  tariffs  or 
rates  filed  and  published  as  required  by  that  act 
shall  constitute  a  misdemeanor,  and  that,  whenever 
any  carrier  files  with  the  interstate  commerce  com- 
mission, or  publishes  a  particular  rate  under  the 
provisions  of  the  Interstate  Commerce  Act  or  acts 
amendatory  thereto,  or  participates  in  any  rates  so 
filed  and  published,  that  rate,  as  against  such  a 
carriers,  its  officers  or  agents,  in  any  prosecution 
begun  under  the  aet,  shall  be  conclusively  deemed 
to  be  the  legal  rate,  and  any  departure  or  offer  to 
depart  therefrom  shall  be  deemed  to  be  an  offense." 
The  purpose  of  these  provisions  is  to  require  that 
all  shippers  be  treated  alike,  and  that  the  only  rate 
charged  for  the  same  services,  under  the  same  con- 
ditions, shall  be  the  one  established,  published,  and 
posted  as  required  by  law.5*  The  purpose  is  also 
to  prohibit  departure  from  the  tariff  rates  irre- 
spective of  the  actual  discriminative  effect  of  the 
departure.*0  While  carrying  at  less  or  different 
rates  than  the  tariff  rate,  is  not  in  terms  declared 
an  offense  or  penalized,  it  is  punishable  as  a  failure 
to  strictly  observe  the  statute.41  To  make  rates 
valid,  so  that  a  departure  from  them  by  the  car- 
rier will  constitute  an  offense,  it  is  necessary  that 
they  should  be  published.*1  The  departure  from  the 
established  and  published  rate  must  be  willfuL" 
But  it  has  been  held  that  the  charging  of  a  rate 
less  than  the  filed  rate  constitutes  a  violation  of  the 
statute  as  matter  of  law.5*  The  willful  demand  of 
more  than  the  tariff  rates  is  of  equal  criminality 
with  an  actual  collection  thereof.*5  There  is  a  will- 
ful failure  strictly  to  observe  the  rates  filed  where 
the  carrier  accepts  the  shipper's  note  for  a  part 
of  its  freight  charges,**  or  gives  a  particular  ship- 
per a  discriminative  credit,*7  or  where  the  carrier 


44.  See  statutory  provision. 

45.  U.  S.  v.  Erie  R.  Co..  209  Fed.  283. 
48.    U.    S.    v.    Michigan    Cent.    R. 

Co..  43  Pad.  26. 

47.  U.  S.  v.  Michigan  Cent.  R. 
Co.,  43  Fed.  28. 

[a]  state  applied. — Where  an  ar- 
rangement in  violation  of  the  statute 
was  made  by  the  assistant  general 
freight  agent,  the  fact  that  the  local 
freight  agent,  and  the  agent  who 
made  out  the  bills  of  lading,  knew 
that  there  was  something  unusual 
and  out  of  the  ordinary  course  of 
business  in  such  shipments  Is  not 
sufficient  notice  to  them  that  the 
company  was  violating  said  act,  to 
make  them  criminally  liable  there- 
for. U.  S.  v.  Michigan  Cent.  R.  Co., 
43   Fed.   26. 

48.  U.  S.  v.  Adams  Express  Co., 
229  U.  S.  381,  33  SCt  878,  57  L.  ed. 
1237. 

49.  U.  S.  v.  Hanley,  71  Fed.  672. 

50.  U.  S.  v.  Hanley,  71  Fed.  672 
(where  It  was  held  that  an  Indict- 
ment was  sufficient  which  charged 
that  defendants  were  officers  of  a 
railroad  company  which  was  a  com- 
mon carrier  between  designated 
points  In  different  states;  that  a 
certain  rate  was  In  force  between 
such  points;  that  defendants,  during 
a  certain  period  of  time,  received 
such  rate  from  a  certain  shipper; 
and  that  at  a  certain  time  they  un- 
lawfully and  willfully  paid  such 
shipper  a  certain  rebate). 

51.  U.  S.  v.  Toier,  87  Fed.  636,  2 
1.RA  444. 

53.  24  U.  S.  St.  at  I*  380  c  104 
5  6. 

S3.  U.  S.  v.  De  Coursey,  82  Fed. 
302. 


Whe 


64.  XT.  S.  v.  Pennsylvania  R.  Co., 
153  Fed.  626. 

a]      BuAelenoy    of   lndiotinawt,— 

aero  the  indictment  alleged  that 
a  common  arrangement  existed  be- 
tween defendant  and  three  other  con- 
necting carriers  named  for  a  con- 
tinuous forwarding  of  property,  In 
Interstate  commerce,  between  two 
specified  points,  and  that  defendant 
kept  open  for  public  Inspection  its 
printed  tariff  of  rates,  and  filed  the 
same  as  required  by  law,  with  the 
allegation  that  the  shipment  In  ques- 
tion was  accompanied  by  written 
shipping  orders,  waybills,  and  trans- 
fer slips  showing  a  continuous  ship- 
ment between  such  points.  It  suffi- 
ciently charged  the  establishment  of 
a  Joint  tariff  of  rates  for  the  com- 
modity in  question,  without  alleging 
that  all  the  connecting  carriers  con- 
curred in  such  joint  rate,  or  that  it 
was  filed  with  the  Interstate  com- 
merce commission  by  their  joint  ac- 
tion. U.  S.  v.  Pennsylvania  R.  Co., 
163  Fed.  625. 

85.  U.  8.  v.  Pennsylvania  R.  Co., 
163  Fed.  625,  627  (where  the  court 
said:  "Such  allegations  would  seem 
to  be  assertions  of  fact  which  may 
be  presumed  within  the  defendant's 
own  knowledge,  and  therefore  par- 
ticularity of  pleading  In  relation 
thereto  is  not  necessary"). 

88,  U.  S.  v.  Pennsylvania  R.  Co., 
153  Fed.  626. 

87.  CMvfeur  Abates  la  violation  of 
Blklns  and  Hepburn  amendments  see 
Infra  {  1017.     See  also  supra  5  792. 

58.  Act  Febr.  19.  1908  (32  U.  S. 
St.  at  L.  847  c  708);  Act  Febr.  29. 
1906    (84   U.   S.   St.  at  L.   684  c  3591). 

59.  New   York   Cent.,   etc.,    R.    Co. 


v.  U.  S..  212  U.  S.  481.  29  SCt  304.  51 
L.  ed.  613;  Chicago,  etc,  R.  Co.  v. 
TJ.  S.,  209  TJ.  8.  90.  28  SCt  439,  £2 
L.  ed.  698;  Armour  Packing  Co.  v. 
U.  S.,  209  TJ.  S.  56,  28  SCt  428,  52  L. 
ed.  681;  New  York,  etc,  R  Co.  v. 
Interstate  Commerce  Comran.,  260 
TJ.  S.  361,  26  SCt  272,  50  L..  ed.  515. 

80.  Vandalla  R.  Co.  v.  U.  S,  226 
Fed.  718,  141  CCA  469. 

81-  Hocking  Valley  R.  Co.  v.  D.  S.. 
210   Fed.    736.    127   CCA   286. 

88.  U.  8.  v.  Indiana  Standard  Oil 
Co..  170  Fed.  988. 

88.  Atchison,  etc,  R.  Co.  v.  U.  S., 
170  Fed.   260,  95  CCA  446. 

84.  U.  S.  v.  Merchants',  etc. 
Transp.  Co..  187  Fed.  313. 

85.  TJ.  S.  v.  Texas,  etc,  R.  Co.. 
185    Fed.   82«. 

88.  U.  S.  v.  Sunday  Creek  Co.,  194 
Fed.  262,  254  (where  It  was  said: 
"Receiving  payment  by  note  is  re- 
ceiving a  'different  compensation' 
from  that  which  only  the  law  au- 
thorises,   namely,   money"). 

87.  Hocking  Valley  R.  Co.  v.  U 
S.,  210  Fed.  785.  127  CCA  285  (hoW- 
lng  that  the  giving  of  several 
months'  credit  for  the  payment  of 
freight  charges  to  one  shipper  pur- 
suant to  a  contract  undertaking  the 
shipment  while  other  shippers  under 
the  same  circumstances  were  re- 
quired to  settle  promptly  at  the  end 
of  each  calendar  month  for  freight 
shipped  during  that  month,  and  to 
give  bond  that  the  freight  charire« 
would  be  paid,  constituted  a  dis- 
crimination in  respect  of  transporta- 
tion within  the  Elkins  Act,  although 
legal  interest  was  paid  by  the  ship- 
per receiving  the  credit).  But  see 
supra  |  772. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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attempts  to  charge  storage  before  it  has  so  placed 
the  cars  that  the  freight  can  be  delivered.88    It  is 
no  defense  to  a  prosecution  under  these  statutes 
that   concessions    from    the    published    rate    were 
granted  in  compromise  of  claims  for  loss  of  prop- 
erty in  transit;"  nor  can  defendant  be  heard  to 
say  that  it  did  not  know  of  the  filed  rate  estab- 
lished by  it  in  accordance  with  the  statute  ■  as  a 
justification  for  its  departure  therefrom.70    The  fact 
that  demurrage  charges  fixed  by  the  rate  schedule 
in  a  certain  district  were  discriminatory  as  between 
a  shipper  located  in  such  a  district  and  competitors 
placed  in  other  districts  and  governed  by  different 
rates  constitutes  no  defense  for  granting  a  conces- 
sion or  a  cancellation  of  such  charges."    Prosecu- 
tions for  violations  of  these  statutes  are  governed 
by    the    ordinary    principles    governing    criminal 
prosecutions.72    An  indictment  against  a  railroad 
company  for  failure  tp  observe  its  published  tariffs 
by  extending  credit  to  a  shipper  under  joint  rates 
for  part  of  the  freight  is  not  insufficient  because  it 
does  not  preclude  the  possibility  that  it  received  in 
cash  its  own  share  of  such  freights.79 

[i  1013]  S.  Prosecutions  Baaed  on  State  Stat- 
utes. Under  a  state  statute  Tegulating  maximum 
freight  rates  and  providing  that  the  earner  shall, 
on  conviction  of  charging  higher  rates  than  those 
fixed,  be  fined,  it  was  held  that  the  penalties  could 
be  enforced  only  in  a  criminal  trial,  and  the  su- 
preme court  has  no  original  jurisdiction  of  a  civil 
action  to  recover  such  penalties.74 

[i  1014]  4.  Violation  of  Commodities  Clause  of 
Hepburn  Act.7*  The  commodities  clause  of  the 
Hepburn  Act  makes  it  unlawful  for  any  railroad 
company  to  transport  in  interstate  commerce  any 
article  it  may  own,  or  in  which  it  may  have  any 
interest  except  such  as  may  be  necessary  for  its 
use  in  the  conduct  of  its  business  as  a  -common  car- 
rier.7' The  constitutionality  of  this  statute  has 
been  npheld.77    The  statute  is  general  in  its  appli- 


cation, and  not  limited  to  cases  of  actual  prejudice 
to  shippers.78  It  includes  inbound  as  well  as  out- 
bound shipments.7* 

[i  1015]  E.  Unjust  Discrimination— 1.  Under 
State  Statutes.  Constitutional  and  statutory  pro- 
visions in  a  number  of  states,  varying  in  terms, 
provide  that  common  carriers  guilty  of  unjust  dis- 
crimination shall  be  liable  to  indictment.80 

In  Kentucky  there  are  several  constitutional  and 
statutory  provisions  relating  to  the  subject  of  un- 
just discrimination  by  carriers.81  Under  a  consti- 
tutional provision  which  declares  that,  for  a  viola- 
tion of  its  provisions  against  unjust  discrimination, 
the  carrier  shall  "  upon  conviction  by  a  court  of 
competent  jurisdiction  "  be  fined  a  designated 
amount,  it  was  held  that  the  legislature  has  no 
power  to  enaet  a  statute  providing  that  prosecu- 
tions for  violation  of  the  constitutional  provision 
can  be  instituted  only  on  recommendation  or  re- 
quest of  the  railroad  commission.82  And,  on  the 
other  hand,  it  was  held  that  such  power  does  exist 
under  another  constitutional  provision  forbidding 
carriers  to  charge  any  greater  compensation  for  a 
short  than  for  a  long  haul  over  the  same  line  in 
the  same  direction  where  such  provision  further 
provides  that,  on  application  to  the  railroad  com? 
mission  the  common  carrier  may  be  authorized  in 
special  oases  to  charge  less  for  .long  than  for  short 
distances,  and  authorizes  the  commissioners  to  pre- 
scribe the  extent  to  which  the  common  carrier  may 
be  relieved  from  its  operation,  and  the  question  as 
to  what  penalties  shall  be  imposed,  or  when,  is  left 
to  the  discretion  of  the  legislature.88  Whether  or 
not  the  legislature  has  exercised  its  power,  in  this 
regard  has  been  the  subject  of  some  difference  of 
opinion.  In  the  earliest  decision  on'  the  subject, 
it  was  held  that  the  statute  set  out  below8*  does 
not  prevent  the  indictment  of  a  railroad  company 
for  charging  more  for  a  short  than  for  a  long  haul 
in  violation  of  the  constitutional  provision,  without 


68.  IT.  8.  v.  Texas.  •  etc.,  R.  Co., 
185  Fed.  820.  See  also  Lehigh  Val- 
ley R.  Co.  v.  U.  8..  188  Fed.  878,  lie 
CCA  513  [aff  184  Fed.  548]  (holding 
that  a  departure  from  the  demur- 
ran  charges  fixed  by  the  filed  and 
published  schedules  constitutes  an 
offense  under  the  statute). 

88.  V.  8.  r.  Atchison,  etc.,  R.  Co., 
188  Fed.  Ill  trey  on  other  grounds 
170   Fed.   250,  96  CCA  446J. 

TO.  II.  S.  v.  Merchants',  etc., 
Transp.  Co.,  187  Fed.  388:  Atchison, 
etc..  R.  Co.  y.  U.  S.,  170  Fed.  250,  95 
CCA   446. 

Tl.  T^ehlgh  Valley  R.  Co.  v.  U.  S., 
188  Fed.  878.  110  CCA  513  fart  184 
Fed.  543]  (where  It  was  saJd  that 
the  only  legal  mode  of  correcting 
the  discrimination  Is  by  a  change  in 
the  schedule  on  proper  notice,  or 
under  lawful  authority  from  the  in- 
terstate   commerce    commission). 

73.  Atchison,  etc..  R.  Co.  v.  TJ.  S.. 
170   Fed.    250,   95  CCA   446. 

73.  U.  S.  v.  Hocking  Valley  R. 
Co.  194  Fed.  284  [aff  210  Fed.  736, 
127   CCA   285]. 

Bxtemdlag  credit  see  supra  i   VIZ. 

74.  State  v.  Union  Pac.  R.  Co., 
«7  Nebr.  141,  98  NW  822  [foil  State 
v.  Missouri  Pac.  R.  Co.,  64  Nebr. 
679.    90  NW  877]. 

75.  Cross  reference*  i 

Dealing  by  carrier  In  commodities 
transported  as  violation  of  law 
against  discrimination  see  supra 
a  gf>2. 

Regulations  as  to  articles  carried 
nee    supra   I   47. 

76.  U.  S.  St.  at  L.  684  c  3591.  See 
also   supra  (47. 

r»l  Purpose  of  statute. — "If  such 
carrier  hauls  for  the  public  and  also 
for  Its  own  private  purposes,  there 
Is  an  opportunity  to  discriminate  in 


favor  of  itself  against  other  ship- 
pers In  the  rate  charged,  the  facil- 
ity furnished  or  the  quality  of  the 
service  rendered.  The  Commodities 
Clause,  was  not  an  unreasonable  and 
arbitrary  prohibition  against  a  rail- 
road company  transporting  its  own 
useful  property,  but  a  constitutional 
exercise  of  a  governmental  power 
Intended  to  ours  or  prevent  the  evils 
that  might  result  if,  in  hauling 
goods  in  or  out,  the  company  oc- 
cupied the  dual  and  Inconsistent 
position  of  public  carrier  and  private 
shipper."  Delaware,  etc.,  R.  Co.  v. 
IT.  ST,  281  U.  S.  863,  870,  84  SCt  66, 
68   L.   ed.    269. 

[b]  Haar  purchased  for  use  In 
mill  lug,  where  seventy-five  per  cent 
of  the  coal  mined  was  intended  to 
be  sold  for  domestic  purposes,  the 
remainder  being  used  by  the  carrier 
itself.  Is  within  the  prohibition  of 
the  commodities  clause.  Delaware, 
etc.,  R.  Co.  v.  U.  S.,  231  U.  S.  863. 
371,  84  SCt  65.  58  L.  ad.  269  (where 
It  was  said:  "Hay  purchased  for  use 
in  such  mining  cannot  be  said  to 
have  been  necessary  for  the  use  of 
the  Company  in  the  conduct  of  its 
business  as  a  common  carrier").  See 
also   supra    9    47. 

77.  Delaware,  etc.,  R.  Co.  v.  U.  S., 
231  U.  S.  363,  34  SCt  65.  58  L.  ed. 
269;  U.  -S.  v.  Delaware,  etc.,  Co.,  218 
U.   S.   366,   29  SCt  527.  68  li.   ed.   836. 

78.  Delaware,  etc.,  R.  Co.  v.  U.  S., 
231  U.  S.  363,  370,  34  SCt  65,  58  L-. 
ed.  269  (where  the  court  said:  "The 
statute  Is  general  and  applies  not 
only  to  those  particular  instances  In 
which  the  carrier  did  use  Its  power 
to  the  prejudice  of  the  shipper,  but 
to  all  shipments  which,  however  in- 
nocent in  themselves,  come  within 
the  scope  and  probability  of  the  evl\ 


to  be  prevented"). 

78.  Delaware,  etc..  R.  Co.  v.  U.  S.. 
331  U.  S.  368,  369,  34  SCt  65,  58  L. 
ed.  269  (where  It  was  said:  "Both 
classes  of  transportation  are  within 
the  purview  of  the  evil  to  be  cor- 
rected and,  therefore,  subject  to  the 
power  of  Congress  to  regulate  inter- 
state commerce"). 

80.  See  constitutional  and  statu- 
tory provisions. 

81.  See  infra  this  section  text 
and  notes  82-2. 

88.  Commonwealth  v.  Louisville, 
etc..  R.  Co.,  112  Ky.  76,  84,  65  SW 
158.  23  KyL  1882  (where  It  was  said: 
"It  is  suggested  that  the  statute 
which  conferred  upon  the  railroad 
commission  the  right  to  say  when  a 

firoeecutlon  shall  Be  Inaugurated  re- 
ates  to  the  remedy,  and  that  It  was 
competent  for  the  General  Assembly 
to  °enact  It.  It  not  only  relates  to 
the  remedy,  but  wrests  from  courts 
jurisdiction  to  enforce  the  constitu- 
tional provisions.  The  power  to  say 
when  a  prosecution  shall  be  inaugu- 
rated is.  the  power  to  say  there  shall 
be  none.  The  power  to  say  there 
shall  be  none  Is  the  exact  equivalent 
of  the  power  to  suspend  the  opera- 
tion of  the  sections  of  the  Constitu- 
tion here  in   question"). 

83.  Illinois  Cent.  R.  Co.  v.  Com., 
64  SW  975,   28  KyL,  1159. 

84.  Ky.  St.  |  820,  provides  •  for 
the  punishment  of  any  common  car- 
rier who  shall  charge  more  for  trans* 
porting  passengers  or  property  for 
a  short  than  for  a  long  distance, 
and  provides  that  on  complaint  made 
to  the  railroad  commission  that  any 
carrier  has  violated  the  statute  It 
shall  be  the  duty  of  the  commission 
to  investigate  the  charge,  and,  If  the 
commission  deems  it  proper  to  ex- 
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recommendation  of  the  railroad  commission.8*  But 
in  a  case  decided  shortly  afterward,  the  opposite 
conclusion  was  reached  without  any  mention  being 
made  of  the  previous  decision,86  and  this  is  the 
result  reached  by  a  still  later  decision  in  which  the 
court  was  nearly  equally  divided.87  It  has  also 
been  held  that  this  statute  is  not  inconsistent  with 
the  constitutional  provision  creating  the  offense, 
although  it  omits  the  proviso^  of  the  constitution 
authorizing  the  railroad  commission,  on  application, 
to  relieve  carriers,  in  special  cases,  from  its  opera- 
tion, since  the  proviso  is  self-executing,  and  this 
provision  in  the  statute  unnecessary.88  A  joint  traffic 
arrangement  by  which  connecting  carriers  haul  from 
a  point  on  one  road  to  a  point  on  another  for  less 
than  the  fixed  carrying  charges  from  the  same  point 
on  one  road  to  its  terminus  between  such  points 
does  not  violate  the  statute.88  In  construing  the 
long  and  short  haul  clause  of  the  constitution,  it 
has  been  held  that  the  fact  that  competition  exists 
at  one  point  which  does  not  exist  at  the  other  does 
not  of  itself  constitute  such  a  dissimilarity  of  con- 
ditions as  will  justify  the  carrier  in  charging  more 
for  the  short  than  for  the  long  haul.80  The  phrase 
used  in  the  constitution  "substantially  similar  cir- 
cumstances and  conditions"  relates  to  the  actual 
cost  of  transportation.*1  Under  a  constitutional 
provision  that  all  railroad  companies  shall  trans- 
port, deliver,  and  haul  "freight  of  the  same  class 
for  all  persons,  associations  or  corporations  from 
and  to  the  same  points  and  upon  the  same  condi- 
tions in  the  same  manner  and  for  the  same  charges 
and  for  the  same  method  of  payment,"  there  can 
be  no  offense  committed,  unless  different  charges 
be  made  for  transporting  freight  of  the  same  class 
from  and  to  the  same  points  and  "upon  the  same 
conditions." **     A   railroad   company  commits   no 


offense  by  charging  a  lower  rate  of  freight  for  eoal 
transported  to  a  manufacturing  establishment  than 
to  a  coal  dealer  not  in  competition  with  the  manu- 
facturer.88 A  constitutional  provision  that  the  attor- 
ney-general shall  institute  proceedings  to  enforce 
the  provisions  of  another  section  of  the  constitu- 
tion prohibiting  common  carriers  from  making  a 
discrimination  in  rates  where  the  conditions  are 
the  same  does  not  exempt  the  carrier  from  indict- 
ment for  violation  of  those  provisions.**  Under  the 
constitutional  provision  against  discrimination,  an 
indictment  for  discrimination  in  charges  must  al- 
lege that  the  services  to  the  different  persons  were 
on  the  same  conditions,85  and  that  the  freight  in 
question  was  of  the  same  class  or  kind  and  not  of 
different  classes  or  kinds.88  The  points  from  and 
to  which  the  goods  were  shipped  must  be  stated,*' 
and  it  must  allege  that  the  offense  was  willfully 
and  knowingly  committed,  as  the  constitution  makes 
that  an  essential  element  of  the  offense.88  If  the 
indictment  is  based  on  the  statute,  it  is  not  neces- 
sary that  it  should  state  the  precise  amount  charged 
for  the  entire  distance,  nor  that  it  should  state  the 
names  of  the  persons  in  whose  favor  the  discrim- 
ination was  made,  it  being  sufficient  to  state  that 
the  specified  amount  charged  or  received  for  the 
short  distance  was  greater  than  that  charged  or 
received  from  persons  generally  for  the  long  dis- 
tance.** Although  it  is  a  condition  precedent  to 
an  indictment  that  the  commission  shall  make  an 
investigation  followed  by  an  order  refusing  to  ex- 
onerate the  accused  from  the  operation  of  the  pro- 
visions of  the  constitution,  an  indictment  stating 
the  circumstances  of  the  offense,  and  reciting  that 
"  defendant  at  said  time  not  having  been  author- 
ized by  the  railroad  commission  of  this  Common- 
wealth to  charge  less  for  a  longer  than  for  a  shorter 


onerate  the  carrier,  an  order  to  that 
effect  shall  be  made,  but.  If  the  com- 
mission felts  to  exonerate  the  car- 
rier from  the  operation  of  the  stat- 
ute, an  order  to  that  effect  shall  be 
made,  and  It  shall  be  the  duty  of 
the  commission  to  furnish  a  state- 
ment of  the  facts,  with  a  copy  of  its 
order,  to  the  grand  Jury,  "in  order 
that"  the  carrier  may  be  Indicted. 
Illinois  Cent.  R.  Co.  v.  Com.,  <4  SW 
976,    28    KyL    1159. 

85.  Illinois  Cent.  R.  Co.  v.  Com., 
68   SW  .448,    23   KyL.   644. 

86.  Illinois  Cent.  R.  Co.  v.  Com., 
•64  SW  975,  23  KyL  1169. 

87.  Loutsvllle,  etc.,  R.  Co.  v.  Com., 
114  Ky.  787,  798,  71  SW  910,  24  KyL 
1593,  1779  (where  it  was  further 
held  that  an  order  of  the  railroad 
commission,  under  |  820,  falling;  to 
exonerate  a  carrier,  and  recommend- 
ing Its  indictment  in  specially  named 
cases,  could  not  be  made  the  basis 
of  an  indictment  for  unlawful  dis- 
crimination in  subsequent  shipments. 
In  this  case  It  was  said:  "The 'in- 
vestigation of  the  railroad  commis- 
sion, and  an  adverse  decision  by  it 
against  the  railroad,  are  necessary, 
In  every  case,  before  an  indictment 
can  be  had  under  section  820  of  the 
Kentucky  Statutes;  that  no  declara- 
tion of  the  commission  on  the  sub- 
ject of  competition  in  freights  can 
be  projected  into  the  future,  but 
must  act  alone  on  the  present  and 
the  past"). 

88.  Louisville,  etc..  R.  Co.  v.  Com., 
104«Ky.  226,  46  SW  707,  47  SW  210. 
698,  20  KyL  1380.  43  LRA  541. 

88.  Com.  v.  Chesapeake,,  etc.,  R. 
Co.,   72  SW  361.  24  KyL  1883. 

80.  Louisville,  etc.,  R.  Co.  v.  Com., 
106  Ky.  633,  61  SW  164,  1012,  90  Am 
SR  236  [aff  183  U.  S.  503.  22  SCt 
95,  46  L.  ed.  298];  Louisville,  etc., 
R  Co.  v.  Com..   104   Ky.   226,  46  SW 


707,  47  SW  210,  698,  20  KyL  1380. 
43  LRA  541.  See  Louisville,  etc.,  R. 
Co.  v.  Kentucky,  183  U.  S.  503,  22 
SCt  96.  46  L.  ed.  298  [aff  106  Ky. 
633,  51  SW  164,  1012,  21  KyL  232, 
90  AmSR  236]  (where  the  supreme 
court  of  the  United  States  in  up- 
holding this  construction  of  the  pro- 
vision by  the  state  court  said  that 
a  state  railroad  corporation,  volun- 
tarily formed,  cannot  exempt  itself 
from  the  control  reserved  to  the 
state  by  its  constitution,  and,  it  not 
protected  by  a  valid  contract,  can- 
not successfully  invoke  the  Inter- 
position of  federal  courts,  In  respect 
to  long  haul  and  short  haul  clauses 
in  a  state  constitution,  simply  on 
the  ground  that  the  railroad  is  pron- 
erty).  See  also  Hutchison  v.  Louis- 
ville, etc.,  R.  Co.,  108  Ky.  615,  57  8W 
215,  68  SW  38.  22  KyL  S61.  Com- 
pare rule  under  Interstate  Commerce 
Act  supra  9!  784-786. 
91.    Louisville,  etc.,  R.  Co.  v.  Com., 

104  Ky.   226.  46   SW   707,  47  SW  210, 
698,    20    KyL    1380,    43    LRA   641. 

98.     Louisville,  etc.,  R.  Co.  v.  Com., 

105  Ky.  179.  183.  48  SW  416,  20  KyL 
1099,    43    LRA    641. 

93.  Com.  v.  Louisville,  etc.,  R. 
Co..  68  SW  1103,  24  KyL  509;  Louis- 
ville, etc.,  R.  Co.  v.  Com..  108  Ky. 
628.  57  SW  608,  22  KyL  328.  Com- 
pare decisions  under  the  Interstate 
Commerce  Act   supra  §    782    note  93. 

[a]  Season  for  rule*— In  Louis- 
ville, etc.,  R.  Co.  v.  Com.,  108  Ky. 
628,  638,  57  SW  508.  22  KyL  328. 
it  was  said:  "It  Willi  not  be  con- 
tended that  the  conditions  must  be 
precisely  the  same.  That  could 
rarely  happen.  The  application  of 
the  section  is  not  to  be  denied  mere- 
ly because  the  conditions  surround- 
ing the  shipments  are  not  entirely 
the  same.  There  must,  on  the  whole, 
be    a    reasonable,    just,    and   appreci- 


able difference  in  the  conditions  be- 
fore there  can  be  allowed  a  differ- 
ence tn  the  rate.  There  must  be  a 
difference  in  the  conditions  that  ad- 
dresses Itself  to  the  Intelligence  and 
business  common  sense  of  the  public, 
and  those  to  whom,  SB  triors  under 
the  law,  such  questions  are  to  be 
determined.  Such  a  difference,  we 
believe,  has  been  shown  to  exist  in 
these  cases." 

94.  Louisville,  etc.,  R.  Co.  v.  Com.. 
108  Ky.  628,  633.  67  SW  608.  22  KyL 
328  (where  it  was  said:  "The  well- 
known  and  usual  mode  of  inflicting 
punishment  for  a  violation  of  the 
penal  laws  of  the  State  is  by  a  trial 
of  the  offender  under  an  indictment, 
and,  if  the  radical  change  claimed 
had  been  Intended,  we  think  plainer 
language  would  have  been  used.  The 
language  is  not  that  the  Attorney 
General  shall  Institute  prosecutions 
for  the  enforcement  of  the  penalties 
fixed  for  a  violation  of  these  sec- 
tions, but  that  officer  was  to  insti- 
tute, proceedings  to  enforce  the  pro- 
visions of  the  sections"). 

96.  'Com.  v.  Chesapeake,  etc..  R. 
Co.,  72  SW  361.  24  KyL  1888  (hold- 
ing that  an  indictment  Is  bad  where 
It  charges  the  hauling  of  freight 
of  the  same  class  between  the  sime 
points  for  different  persons  for  dif- 
ferent charges  "and  on  different  con- 
ditions"). 

96.  Louisville,  etc..  R  Co.  v.  Com.. 
105  Ky.  179.  46  SW  702,  48  SW  416, 
20  KyL  1099,  43  LRA  641. 

97.  Louisville,  etc.  R.  Co.  v.  Com-. 
108  Ky.  628,  57  SW  508.  22  KyL 
328. 

98.  Louisville,  etc..  R.  Co.  v.  Com-. 
105  Ky.  179,  46  SW  702.  48  SW  416. 
20  KyL  1099,  43  LRA  541. 

99.  Louisville,  etc.,  R.  Co.  v.  Com-; 
104  Ky.  226.  230,  46  SW  707.  47  Sj 
210,   598,    20  KyL    1380,   43  LRA  Ml. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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distance  for  transportation  of  coal"  is  sufficient.1 
On  the  trial  of  a  prosecution  against  a  railroad 
company  for  charging  more  for  a  short  than'  for  a 
long  haul,  the  report  of  the  railroad  commission 
that  defendant  had  been  repeatedly  guilty  of  the 
offense  was  admissible  as  evidence. 

Oregon.  A  statute  of  this  state3  -which  makes  it 
an  offense  for  a  railroad  company  to  collect  from 
one  person  for  carrying  more  than  it  demands  from 
another  for  a  like  contemporaneous  service,  and 
which  omits  the  words,  "under  substantially  simi- 
lar circumstances  and  conditions,"  as  used  in  the 
Interstate  Commerce  Law,  after  which  it  was  pat- 
terned, has  been  held  to  apply  to  the  different  lines 
of  an  electric  railroad  company,  although  the  con- 
ditions, such  as  eost,  construction,  etc.,  are  not  the 
same  on  the  several  lines.4 

New  Hampshire.  Under  a  statute5  providing  that 
all  persons  shall  have  reasonable  and  equal  terms, 
facilities,  and  accommodations  for  the  transporta- 
tion of  themselves  or  their  property,  an  indictment 
of  a  railroad  company  for  not  affording  reasonable 
transportation  facilities  need  not  allege  that  the 
acts  were  unlawful/  nor  that  the  merchandise  was 
the  property  of  the  person  trying  to  transport  it, 
where  it  not  only  uses  the  statutory  description  of 
the  offense,  but  specifies  the  acts  by  which  it  is 
claimed  that  the  law  has  been  violated* 

[i  1016]  2.  Under  Federal  Statutes.7  The  stat- 
utes of  the  United  States  relating  to  interstate  com- 
merce contain  numerous  provisions  against  unjust 
discrimination  and  declare  that  the  acts  of  discrim- 
ination therein  enumerated  shall  constitute  indict- 
able offenses.  Every  device  that  seeks  to  cover  up 
a  discrimination  is  denounced  by  the  statute.8 

The  second  section  of  the  Interstate  Commerce 
Act  declares  that  a  common  carrier  shall  be  guilty 
of  unjust  discrimination  which  is  unlawful,  if  by 
any  special  rate,  rebate,  or  other  device  the  charges- 
it  receives  from  any  person  are  a  greater  or  less 
compensation  for  any  services  rendered  or  to  be 
rendered  in  the  transportation  of  passengers  or 
property  than  the  charges  it  received  from  any 
other  person  for  doing  for  him  a  like  contempora- 
neous service  in  the  transportation  of  a  like  kind . 
of  traffic  under  substantially  similar  circumstances 
and  conditions.  The  offense  under  this  statute  is 
not  confined  to  discrimination  by  means  of  some 
device,  as  of  special  rate  or  drawback,  but  is  com- 
mitted by  directly  giving  different  rates  to  different 
persons.  An  indictment  under  this  statute  need 
not  allege  by  what  particular  device  the  discrimina- 
tion was  accomplished.10  If  the  indictment  alleges 
all  the  details  of  time,  place,  distance,  amount,  and 
kind  of  freight  transported  for  a  designated  person, 
and  then  charges  that  the  service  was  for  a  less  com- 
pensation than  was  received  from  another  person 


named,  "for  doing  for  him  a  like  and  contempora- 
neous service  in  the  transportation  of  a  like  kind  of 
traffic  under  substantially  similar  circumstances  and 
conditions,"  there  is  a  sufficient  description  of  the 
services  rendered  for  the  person  discriminated 
against.11  An  indictment  which  states  that  a  car- 
rier gave  a  rebate  to  one  shipper,  without  stating 
any  instance  in  which  the  carrier  refused  a  like  re- 
bate to  any  other  shipper,  is  defective  as  not  show- 
ing discrimination." 

The  third  section  of  the  Interstate  Commerce  Act 
makes  it  unlawful  for  a  carrier  to 'make  or  to  give 
any  undne  or  unreasonable  preference  or  advantage 
to  any  particular  person,  company,  or  locality  in 
any  respect  whatever,  or  to  subject  any  particular 
person,  company,  or  locality  to  any  undue  or  un- 
reasonable prejudice  or  disadvantage."  Where  two 
connecting  lines  agree  on  a  joint  through  tariff, 
such  joint  tariff,  or  the  share  of  it  which  either 
takes,  is  not  the  standard  by  which  to  determine 
whether  either  line  has  given  an  undue  preference." 
An  indictment  under  this  section  is  sufficient  if  it 
shows  with  requisite  certainty  that  defendant  has 
committed  an  act  giving  one  shipper  or  class  of 
shippers  an  advantage,  or  subjecting  others  to  a 
disadvantage,  and  need  not  allege  that  the  discrimi- 
nation was  committed  "under  substantially  similar 
circumstances  and  conditions"  as  required  under 
,  the  fourth  section  relating  to  long  and  short  hauls." 
The  statute  does  not  subject  a  railroad  company  to 
an  indictment  for  failure  or  refusal  to  furnish  switch 
connections  to  a  shipper  handling  interstate  traffic 
for  transportation,  although  such  connections  are 
furnished  to  other  shippers,  where  the  indictment 
does  not  charge  that  those  demanded  are  reasonably 
practicable  and  could  be  put  in  with  safety,  and  that 
the  shipper  would  furnish  sufficient  business  to 
justify  the  expense  of  their  construction  and  main- 
tenance, nor  that  the  person  or  company  asking  for 
the  same  offered  to  pay  such  portion  of  their  cost 
as  is  usual  and  reasonable.19  An  indictment  which 
charges  generally  that  defendant  practiced  an  un- 
just discrimination  in  respect  of  the  transportation 
of  property  in  interstate  commerce  by  refusing  to 
furnish  to  a  particular  company  its  proper  and 
rightful  share  and  quota  of  cars  and  motive  power,, 
and  by  furnishing  to  other  companies  more  than 
their  respective  shares  and  quota  of  cars  and  motive 
power,  does  not  allege  a  violation  of  that  part  of 
the  section  relating  to  the  giving  of  an  undue  or 
unreasonable  preference  or  advantage  to  any  par- 
ticular person,  company,  or  locality,  or  to  any 
particular  description  of  traffic;17  nor  does  it  suffi- 
ciently charge  that  defendant  subjected  any  particu- 
lar company  or  any  particular  description  of  traffic 
to  any  undue  or  unreasonable  prejudice  or  disad- 
vantage,   where    it   alleges    no    facts    showing   the 


i.  Louisville,  etc.,  R.  Co.  v.  CoiUm 
104  Kjr.  826.  280.  46  SW  707,  47  SW 
210,  598.    20   KyL   1380.   48   LRA   541. 

8.  Louisville,  etc.,  R.  Co.  v.  Com., 
61  SW  167,  2-1  KyL  2S9. 

8.  Railroad  Commission  Law  (L. 
[1907]   p  93  c  33  1  48). 

4.  Portland  R„  etc.,  Co.  v.  State 
R.  Commn.,  56  Or.  468,  481,  105  P 
709,  109   P  278. 

6.  N.  H.  Gen.  L  c.  163  5  2. 

«.    State  v.  Concord  R.  Co.,  69  N. 

7.  24  XT.  S.  St.  at  L.  379  c  104  II 
2.  3,   4.   10. 

5.  Vandalia  R.  Co.  v.  U.  S.,  226 
Ted.    713,    141   CCA   469. 

9.  U.  S.  v.  Tozer,  37  Fed.  685,  2 
LRA  444  and  note.  See  also  supra 
i  792. 


[a]     Uke     and     contemporaneous 

service*. — It  has  been  held  that  to 
carry  two  barrels  of  sugar  for  one 
person  on  a  given  dati,  and  to  carry 
one  barrel  of  sugar  for  another  per- 
son between  the  same  points  over 
the  same  route  two  days  later  are 
contemporaneous  and  like  services 
within  the  meaning  of  i  2.  U.  S.  v. 
Tozer,   39   Fed.   869.     See  also   supra 

1  792. 

10.  U.   S.   v.   Tozer,   37   Fed.   635. 

2  LRA  444. 

11.  U.  S.  v.  Decoursey,  82  Fed. 
302. 

12.  U.  S.  v.  Hanley,  71  Fed. 
672. 

IS.  See  Tozer  v.  TJ.  S..  52  Fed. 
917  [diet  Waters  Pierce  OH  Co.  v. 
Texas,   212    U.   S.   86,  29   SCt   220,  53 


L.  ed.  417;  U.  S.  v.  Vacuum  OH  Co., 
153  Fed.  598]  (where  it  was-  said 
that  this  section  Is  Indefinite  and 
.uncertain,  and  that  a  conviction  for 
its  violation  cannot  be  sustained 
where  the  criminality  is  made  to  de- 
pend on  whether  the  Jury  thinks  a 
preference  reasonable  or  unreason- 
able). 

14.     Tozer   v.   TJ.    S.,    62   Fed.    917 

Sfoll  Parsons  v.  Chicago,  etc,  R.  Co., 
3  Fed.  903,  11  CCA  489  (aft  167  TJ.  S. 
447,  17  SCt  887,  42  L.  ed.  231)].  See 
also  supra  i  788. 

16.     U.    S.    v.    Tozer,    37    Fed,    635, 
2    LRA   444. 

16.  TJ.    S.    v.    Baltimore,    etc.,    R 
Co..   153   Fed.   997. 

17.  U.  S.  v.  Baltimore,  etc.,  R>  Co., 
153   Fed.  997. 
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rightful  share  or  quota  of  dan  and  motive  power  to 
which  the  company  charged  to  have  been  so  preju- 
diced was  entitled,  or  that  such  company  at  the 
time  charged  was  prepared  to  make  shipments  and 
tendered  the  same  and  made  demand  for  cars  and 
motive  power  for  their  transportation  in  interstate 
commerce.18 

The  fourth  section  of  the  Interstate  Commerce 
Act  known  as  the  long  and  short  haul  clause  does 
not  apply  to  a  case  where  the  short  haul  rate  is  a 
combination  of  the  local  rates  of  two  connecting 
lines,  and  the  lower  long  haul  rate  is  a  joint  rate 
made  by  the  two  lines  acting  together.19  And  an 
indictment  alleging  that  the  share  of  the  joint  rate 
taken  by  one  company  is  less  than  its  local  rate  for 
.a  short  haul  is  bad.20  An  agent  of  a  railroad  com- 
pany who  merely  collects  freights  or  makes  out 
bills  of  lading  and  has  nothing  to  do  with  fixing 
the  rate  is  not  indictable  for  violation  of  this  sec- 
tion of  the  statute,21  except  where  guilty  knowledge 
is  brought  home  to  him.21  But  agents  or  employees 
of  whatever  rank  who  knowingly  aid  and  abet  in 
the  execution  of  an  unlawful  contract  are  criminally 
liable.23 

[f,  1017]  F.  Giving  Rebates.2*  The  present 
statute  relating  to  rebates,  known  as  the  Hepburn 
Act,  provides  that  every  person  or  corporation, 
whether  carrier  or  shipper,  who  shall  knowingly 
offer,  or  give,  or  solicit,  or  receive  any  rebates  from 
the  published  and  filed  rates,  shall  be  deemed  guilty 
of  a  misdemeanor  and,  on  conviction,  shall  be  pun- 
ishable by  fine.28  This  statute  amends  a  previous 
statute  on  the  subject  nearly  the  same  in  its  pro- 
visions, known  as  the  Elkins  Law,  and  contains  the 
further  provision  that  "all  laws  and  parts  of  laws 
in  conflict  with  the  provisions  of  this  act  are  hereby 
repealed,  but  the  amendments  herein  provided  for 
shall  not  affect  causes  now  pending  in  the  courts  of 

etc.,   R. 


the  United  States,  but  such  causes  shall  be  prose- 
cuted to  a  conclusion  in  the  manner  heretofore 
provided  by  law."28  The  right  to  prosecute  for 
any  prior  offense,  under  the  Elkins  Act,  committed 
before  the  going  into  effect  of  the  Hepburn  Act  is 
not  lost  by  reason  of  its  adoption.27  A  shipment 
between  two  points  in  a  state  which  passes  over 
lines  of  road  running  through  other  states  is  an 
interstate  shipment  within  the  meaning  of  the 
Elkins  Act.28 

Elements  of  offense.  Up  to  the  present  time  most 
of  the  prosecutions  are  based  on  the  Elkins  Act, 
the  provisions  of  which  are  set  out  below.29  An 
essential  element  of  the  offense  under  this  act  is 
the  offering  or  giving  of  rebates  from  the  published 
and  filed  rates  for  transportation  of  property  by  a 
carrier  engaged  in  interstate  commerce,  and  the 
offense  of  rebating  consists  in  purposely  doing  the 
thing  prohibited  by  statute;21  but  it  is  sufficient  to 
constitute  the  offense  if  the  act  was  done  know- 
ingly, although  without  any  evil  motive.**  A  car- 
rier "knowingly"  grants  an  unlawful  concession 
contrary  to  the  Hepburn  amendment  if  it  or  its 
agents  have  willfully  or  intentionally  remained  in 
ignorance  of  the  facts  rendering  the  rate  unlaw- 
ful.32 In  a  prosecutiqn  for  rebating  by  applying 
transit  rates  to  certain  outbound  shipments,  the 
fact  that  the  agents  who  executed  such  outbound 
transactions  did  not  know  that  the  goods  were  not 
entitled  to  the  transit  rate  does  not, show  that  de- 
fendant carrier  did  not  knowingly  make  the  re- 
bates.34 It  is  necessary  only  to  prove  that  the 
favored  shipper  has  had  his  property  transported  at 
a  less  rate  than  that  published  and  filed.38  Payment 
by  the  carrier  of  rebates  stipulated  in  the  contract 
of  shipment  or  a  refund  of  part  of  the  legal  rate 
completes  the  offense  of  giving  rebates.38  Every 
device  that  seeks  to  cover  up  a  rebate  is  prohibited, 


18.  U.    S.    v.    Baltimore, 
Co.,  1SS  Fed.  997. 

19.  U.  S.  v.  Mellen,  53  Fed.  229 
[foil  Chicago,  etc.,  R  Co.  v.  Osborne, 
62  Fed.  912,  3  CCA  347]  (construing 
24   U.   S.  St.  at  L.  p   879). 

80.     U.   S.   v.    Mellen,    S3    Fed.    229. 

31.  U.  S.  v.  Mellen,  53  Fed.  229: 
TJ.  8.  v.  Michigan  Cent.  R.  Co.,  43 
Fed.  26. 

23.  U.  8.  v.  Michigan  Cent.  R 
Co.,    48    Fed.   26. 

83.  U.  8.  v.  Michigan  Cent.  R. 
Co.,   43    Fed.    26. 

24.  See  also  supra   IS   792-945   et 

""So.     Act  June  29,  1906  (34  U.  S.  St. 
at  L.  684). 

36.  Act  June  29,  1906  (34  U.  S. 
St.  at  L.  695  c  3691)  t  10. 

37.  Oreat  Northern  R.  Co.  v.  U. 
a.,  208  U.  S.  452,  465,  466.  28  SCt  318, 
52  L.  ed.  667  (The  court  sets  out 
the  provisions  of  the  U.  S.  Rev.  St. 
I  13,  which  are  as  follows:  "The  re- 

8eal  of  any  statute  shall  not  have 
le  effect  to  release  or  extinguish 
any  penalty,  forfeiture,  or  liability 
Incurred  under  such  statute,  unless 
the  repealing  act  shall  so  expressly 

firovide,  ana  such  statute  shall  be 
reated  as  still  remaining  In  force 
for  the  purpose  of  sustaining  any 
proper  action  or  prosecution  for  the- 
enforcement  of  such  penalty,  for- 
feiture, or  liability."  and  considers 
it  dn  connection  with  the  provision 
quoted  in  the  text  and  says:  "Clear- 
ly, the  mere  repeal  of  conflicting 
laws  <ls  In  no  way  repugnant  to  the 

Srovlslons  of  i  13  of  the  Revised 
tatutes,  and,  therefore,  standing 
alone,  leaves  no  room  for  contending 
that  the  enactment  of  the  Hepburn 
law  destroyed  the  effect  of  I  13.  The 
difficulty  of  construction,  if  any, 
arises  from  the  words  following  the 
general    repealing    clause,    "but    the 


amendments  herein  provided  for 
shall  not  affect  causes  now  pending 
in  the  courts  of  the  United  States. 
bat  such  causes  shall  be  prosecuted 
to  conclusion  in  the  manner  hereto- 
fore provided  by  law.'  These  words, 
we  think,  do  not,  expressly  or  by 
fair  implication,  conflict  with  the 
general  rule  established  by  |  13, 
Rev.  Stat.,  since  by  their  very  terms 
they  are  concerned  with  the  applica- 
tion to  proceedings  pending  in  the 
courts  of  the  United  States  of  the 
new  methods  of  procedure  created 
by  the  Hepburn  law.  Any  other 
construction  would  necessitate  ex- 
punging the  words  'shall  be  prose- 
cuted to  a  conclusion  in  the  manner 
heretofore  provided  by  law' '"):  U.  8. 
v.  Chicago,  etc.,  R.  Co..  161  Fed.  84 
Caff  162  Fed.  835,  90  CCA  211  (cer- 
tiorari den  212  U.  S.  679,  29  SCt  689, 
63   L.  ed.   659)]. 

38.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
152    Fed.    269.      See    also    Commerce. 

[a]  In  support  of  this  view,  it  was 
said:  "The  defendant's  road  passes 
through  New  Jersey,  Pennsylvania, 
New    York.      Ne 


and 


states  alone  could  regulate  the 
transportation  of  merchandise  over 
any  part  of  the  line  except  that 
which  was  situated  within  that  state. 
Transportation  upon  such  a  road, 
therefore,  cannot  be  efficiently  regu- 
lated at  all  unless  it  Is  regulated 
by  the  United  States.  ..."  The 
simplest  theory  is  that  as  soon  as 
merchandise  Is  carried  from  one 
state  Into  another  It  becomes  Inter- 
state commerce."  U.  S.  v.  Delaware, 
etc..    R.    Co..    162    Fed.    269.    271. 

39.  "It  shall  be  unlawful  for  any 
person,  persons,  or  corporation  to 
offer,  grant,  or  give  or  to  solicit, 
acoept,  or  receive  any  rebate,  con- 
cession, or  discrimination  in  respect 
of   the   transportation   of   any   prop- 


erty In  interstate  or  foreign  com- 
merce by  any  common  carrier  sub- 
ject to  said  Act  to  regulate  com- 
merce and  the  Acts  amendatory 
thereto  whereby  any  such  property 
shall  by  any  device  whatever  be 
transported  at  a  less  rate  than  that 
named  In  the  tariffs  published  and 
filed  by  such  carrier,  as  is  required 
by  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereto,  or 
whereby  any  other  advantage  is 
given  or  discrimination  is  practiced. 
.  .  .  Every  violation  of  this  sec- 
tion shall  be  prosecuted  In  anv  court 
of  the  United  States  having  jurisdic- 
tion of  crimes  within  the  district  in 
which  such  violation  was  committed 
or  through  which  the  transportation 
may  have  been  conducted."  32  U.  S. 
St.   at  L.  847  c  708. 

80.  Chicago,  etc.,  R.  Co.  v.  U.  S.. 
162  Fed.  835.  90  CCA  211  [certiorari 
den  212  U.  8.  679,  29  SCt  C89.  63  L. 
ed.  6591. 

81.  New  York  Cent.,  etc.,  R  Co. 
v.  U.  S..  212  U.  S.  481,  49  SCt  304,  5! 
L.  ed.  613;  Atchison,  etc.,  R.  Co.  v. 
U.  8..  170  Fed.  250.  96  CCA  446  (hold- 
ing that  intent  is  of  the  essence  of 
the  offense,  and  that  the  act  of  the 
carrier  must  have  been  willfully 
done). 

33.  Chicago,  etc..  R.  Co.  v.  U.  S., 
162  Fed.  836,  90  CCA  211  [afl  151 
Fed.  84,  and  certiorari  den  212  U.  S. 
579,  29  SCt  689,  53  L.  ed.  659]. 

33.  U.  8.  v.  Erie  R  Co.,  222  Fed 
444. 

84.  Grand  Rapids,  eta,  R  Co.  r. 
U.  S..  212  Fed.  577,  129  CCA  113. 

35.  Chicago  R.  Co.  v.  U.  S..  156 
Fed.  658,  84  CCA  324.  26  LRANS  551 
Taff  148  Fed.  646,  and  aff  212  U.  S. 
563,  29  SCt  689,  53  L.  ed.  653]. 

38.  U.  S.  v.  New  York  Cent,  etc 
R.  Co.,  212  U.  S.  481.  500.  29  SCt  304. 
309,  S3  L.   ed.   613,  624    [aff  14C  Fed. 
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provided  the  property  is  thereby  transported  at  less 
than  the  tariff  rate."  That  the  full  tariff  rate  is 
collected  at  the  time  of  transportation  does  not  neg- 
ative the  possibility  of  a  rebate  in  respect  thereto, 
as  the  rebate  may  be  in  a  lump  cash  sum  in  advance, 
or  by  later  or  earlier  indirect  payments.8'  The  pay- 
ment of  a  rebate  after  the  statute  went  into  effect, 
bat  on  shipments  of  property  transported  prior  to 
its  enactment,  is  comprehended  by  its  provisions.40 
Who  liable.  Corporations  engaged  in  interstate 
commerce  as  well  as  their  agents  are  subject  to  the 
provisions  of  the  act,*1  and  a  carrier  can  be  prose- 
cuted for  the  offense  of  rebating  where  it  is  a  party 
to  a  published  joint  rate,  although  it  has  not  filed 
or  published  the  same.**  It  is  not  essential  to  the 
commission  of  the  offense  of  giving  a  concession 
from  a  through  rate  over  connecting  lines  of  rail- 
roads that  the  rate  should  be  a  joint  one  as  estab- 


lished by  all  the  carriers  and  published  and  filed 
with  the  interstate  commerce  commission.** 

Defenses.  It  is  no  defense  to  a  prosecution  for 
granting  rebates  that  defendant  treated  all  shippers 
of  the  same  class  of  property  for  the  same  destina- 
tion alike,**  or  that  defendant  acted  in  the  honest 
belief  that  the  rebate  was  lawful,*5  or  that  com- 
peting roads  granted  like  concessions,  and  that  de- 
fendant was  compelled  to  do  the  same  in  order  to 
receive  its  fair  share  of  the  business.*8  So  the  fact 
that  the  rebate  is  paid  to  another  than  the 'shipper 
is  immaterial,  although  a  payment  which  is  but  a 
commission  for  obtaining  business  for  the  carrier 
is  not  within  the  statute.*7 

Number  of  offenses.  Each  payment  of  a  rebate 
constitutes  only  one  offense,  although  it  may  cover 
more  than  one  shipment.*8 


■    298];    Central    of    Georgia    R.    Co.   v. 
Curtis,   IS  Ga.  A.   716,  82   BE  318. 

[a]  Bole  applied.— A  grain  com- 
pany made  certain  shipments  of 
grain  over  defendant's  road  from 
'I  Minneapolis  to  Milwaukee  to  the 
i  grain  company's  brokers  who  re- 
;  celved  the  consignments,  paid  the 
A  freight,  and  afterward  sold  the  grain 
for  the  shipper's  account.  Thereaf- 
ter the  grain  company  presented  to 
defendant  the  receipted  freight  bills 
paid  by  the  consignees  with  other 
papers,  on  which  defendant  accord- 
ing to  a  preexisting  agreement  re- 
funded elevator  charges  to  the  grain 
company.  It  was  held  that  defend- 
ant at  the  time  it  paid  such  rebate 
had  actual  knowledge  that  the  freight 
had  been  paid  by  the  consignees  act- 
ing for  the  grain  company,  and  that 
such  facts  therefore  sustained  an 
indictment  charging  the  railroad 
company  with  paying  a  rebate  to  the 
grain  company  from,  freight  charges 
before  then  "received  from  the  grain 
company."  Wisconsin  Cent.  R.  Co. 
v.  TJ.  S.,  189  Fed.  76.  78,  94  CCA  444. 
37.  See  cases  infra  this  section; 
and  Vandalla  R.  Co.  v.  IT.  8.,  226  Fed. 
713,  141  CCA  469. 

[a]  Stale  applied.— (1)  A  contract 
by  which  a  railroad  company  leased 
premises  to  a  shipper  for  less  than 
their  rental  value,  as  a  means  of 
granting  to  the  lessee  a  rebate  or 
concession  from  its  published  rates, 
is  Invalid.  Cleveland,  etc.,  R.  Co.  v. 
Hlrsch.  204  Fed.  849.  128  CCA  14S. 
(2)  Private  tracks  built  by  the  owner 
of  a  packing  plant  on  its  own  prop- 
erty, extending  from  a  connection 
with  the  tracks  of  a  belt  line  rail- 
road company  to  and  around  Its 
buildings,  and  used  in  loading  cars 
for  shipment,  are  not  a  part  of  the 
railroad  Isystem,  but  plant  facilities, 
and  the  refunding  by  a  railroad  com- 
pany which  made  and  published  a 
schedule  of  through  rates,  Including 
the  belt  line  charge,  of  one  dollar  per 
car  to  such  packing  company  on  ship- 
ments made  by  it  and  paid  for  at 
the  scheduled  rate,  on  the  ground 
that  It  was  a  payment  for  the  use 
of  such  private  tracks,  thus  making 
the  rate  charged  one  dollar  per  car 
less  than  that  published  and  charged 
to  shippers  generally  from  the  same 
point,  constituted  the  giving  of  a 
rebate  in  violation  of  the  Elklns  Act. 
■Chicago,  etc.,  R.  Co.  v.  U.  S.,  1S6  Fed. 
558,  84  CCA  324,  26  L.RANS  551  raff 
148  Fed.  64C,  and  an*  212  U.  S.  563. 
29  SCt  689,  53  L  ed.  653].  (3)  Where 
an  interstate  carrier  returned  to  a 
shipper  of  grain  after  payment  of 
the  freight  an  amount  equal  to  ele- 
vator charges  at  the  point  of  ship- 
ment, and  the  carrier  had  not  pub- 
lished or  filed  any  schedule  showing 
that  it  had  absorbed  such  elevator 
charge  as  a  part  of  its  rate  between 
the  points  in  question,  the  carrier 
was  anility  of  granting  rebates.  Wls- 
-consfn  Cent.  R.  Co.  v.  U.  S.,  169  Fed. 
76.   94  CCA  444. 

88.  Vandalla  R.  Co.  v.  U.  S.,  226 
Fed.  711,  141  CCA  469  (construing 
Hepburn  Act). 


3S.  Vandalla  R.  Co.  v.  U.  S.,  226 
Fed.  713,  141  CCA  469  (construing 
Hepburn  Act). 

4to.  New  York  Cent,  etc.,  R.  Co. 
V.  TJ.  S..  212  U.  S.  500,  29  SCt  309,  63 
L.  ed.  624  [art  146  Fed.  298]  (con- 
struing Elklns  Act). 

"Manifestly  the  act  does  not  refer 
alone   to   the    transportation   of   the 

froperty,  although  that  is  an  essen- 
lal  element  of  the  offense,  but  the 
thing  aimed  at  is  the  giving  or  re- 
ceiving of  a  rebate  whereby  the 
property  shall  be  transported  at  less 
than  the  rates  named  in  the  pub- 
lished tariffs.  It  is  the  transaction 
of  giving  or  receiving  the  rebate, 
etc.,  with  the  effect  that  the  goods 
of  the  shipper  thus  preferred  shall 
be  transported  at  a  reduction  from 
the  published  rates,  which  Is  penal- 
ised/' New  York  Cent.,  etc.,  R.  Co. 
V.  TJ.  S.,  212  U.  S.  600,  505,  29  SCt 
309,  53  L.  ed.  624. 

4*.  New  York  Cent,  etc.,  R.  Co.  v. 
XT.  8.,  212  U.  S.  481,  495,  29  SCt  804, 
63  L.  ed.  618  (where  the  court 
said:  "It  Is  a  part  of  the  public 
history  of  the  times  that  statutes 
against  rebates  could  not  be  effectu- 
ally enforced  so  long  as  individuals 
only  were  subject  to  punishment  for 
violation  of  the  law,  when  the  giv- 
ing of  rebates  or  concessions  enured 
to  the  benefit  of  the  corporations  of 
which  the  individuals  were  but  the 
Instruments.  This  situation,  devel- 
oped in  more  than  one  report  of  the 
Interstate  Commerce  Commission, 
was  no  doubt  Influential  in.  bringing 
about  the  enactment  of  the  Elklns 
Law,  making  corporations  criminally 
liable.  .  .  .  We  see  no  valid  objec- 
tion In  law,  and  every  reason  in  pub- 
lic policy,  why  the  corporation  which 
profits  by  the  transaction,  and  can 
only  act  through  its  agents  and  of- 
ficers, shall  be  held  punishable  by 
fine  because  of  the  knowledge  and 
Intent  of  Its  agents  to  whom  it  has 
intrusted  authority  to  act  in  the  sub- 
ject-matter of  making  and  fixing 
rates  of  transportation,  and  whose 
knowledge  and  purposes  may  well 
be  attributed  to  the  corporation  for 
which  the  agents  act"). 

43.  TJ.  S.  v.  New  York  Cent,  etc.,  R 
Co.,  212  U.  S.  £09,  516,  29  SCt  S13,  53 
L.  ed.  629  [rev  157  Fed.  393}  (where 
the  court  said:  "The  statute  specific- 
ally provides  that  the  published  rate 
shall  be  conclusively  deemed  in  any 
prosecution  under  the  act  to  be  the 
legal  rate  as  against  the  carrier  who 
files  the  same,  or  'participates  in 
any  rates  so  filed  and  published'; 
and  the  section  further  provides  that 
any  departure  from  such  rate,  which 
would  include  rates  either  published 
or  participated  in,  shall  be  deemed 
to  be  an  offense  under  the  act.  This 
part  of  the  first  section  of  the  El- 
kins  act  was  evidently  enacted  with 
a  view  to  meeting  the  very  "situation 
developed  in  this  case,  wherein  a 
joint  rate  has  been  established  bind- 
ing upon  all  who  are  parties  thereto, 
and  has  been  filed  by  one  of  the  par- 
ticipating carriers"). 

[a]    Thus  a  carrier  which  accepts 


and  carries  an  interstate  shipment 
on  a  through  bill  of  lading,  openly 
charging  the  sum  of  the  published 
local  rates  between  the  points  named 
therein,  thereby  creates  a  through 
rate  and  accepts  the  published  ag- 
gregate as  the  lawful  through 
charge,  and  any  rebate  given  there- 
from is  a  violation  of  the  Elklns 
Act.  U.  S.  v.  Great  Northern  R.  Co., 
157  Fed.  288  [app  dlsm  214  U.  S.  630 
mem,  29  SCt  698  mem,  63  L.  ed. 
1070  mem]. 

43.  Chicago,  etc.,  R,  Co.  v.  U.  8., 
157  Fed.  830,  833,  85  CCA  194,  197 
[all  209  U.  S.  90.  28  SCt  439,  52  L. 
ed.  6981  (construing  Elklns  Act,  and 
where  it  was  said:  "By  failing  to 
establish  or  concur  In  a  Joint  through 
rate  for  traffic  accepted  for  inter- 
state transportation,  each  participat- 
ing carrier  impliedly  asserts  that  the 
rate  which  It  has  duly  established, 
published,  and  filed  for  its  own  line 
shall  be  a  component  part  of  the 
through  rate  to  be  charged.  It  Is 
competent  for  carriers.  If  conditions 
justify  It  to  make  their  proportions 
of  a  through  rate  less  than  the  local 
charges  upon  their  own  lines,  but  In 
doing  so  they  should  observe  legal 
methods,  and  if  no  action  to  that 
end  is  taken  they  in  effect  adhere 
to  the  rates  established,  published, 
and  filed  by  them  as  applying  not 
only  to  local  but  to  through  traffic. 
The  Initial  carrier  which  receives 
traffic  and  Issues  a  bill  of  lading  to 
ultimate  destination  should  be  held 
to  have  done  so  in  view  of  the  only 
rates  which  its  connections  are  au- 
thorised by  law  to  charge"). 

44>  Chicago,  etc,  R.  Co.  v.  U.  S., 
162  Fed.  835,  90  CCA  211  [certiorari 
den  212  U.  S.  579,  29  SCt  689,  63  L. 
ed.  6591  (where  it  was  said  that  this 
might  be  Important  or  conclusive  on 
a  charge  of  discrimination,  but  could 
have  no  bearing  in  a  prosecution  for 
violation  of  another  and  different 
provision  of  the  statute,  under  the 
Elklns  Act). 

45.  New  Jersey  Cent.  R.  Co.  v.  U. 
8.,  229  Fed.  501,  143  CCA  669  (con- 
struing Hepburn  Act);  Chicago,  etc., 
R.  Co.  v.  V.  S..  162  Fed.  835,  90  CCA 
211  [certiorari  den  212  U.  S.  579,  29 
SCt  689,  53  L.  ed.  659]  (construing 
Elkins  Act). 

46.  U.   S.   v.  Chicago,   etc.,  R.  Co., 

151  Fed.  84  [all  162  Fed.  836.  90  CCA 
211;  certiorari  den  212  TJ.  S.  679.  29 
SCt  689,  63  L.  ed.  659]  (construing 
Elklns  Act). 

47.  IT.  8.  v.  Delaware,  etc.,  R.  Co., 

152  Fed.  269  (construing  Elklns  Act). 

48.  TJ.  3.  v.  Bunch,  166  Fed.  736: 
TJ.  S.  v.  Stearns  Salt,  etc,  Co..  165 
Fed.  735  (both  decided  under  Elkins 
Act). 

[a]  Thus  (1)  where  defendant 
was  indicted  for  receiving  a  conces- 
sion, rebate,  and  discrimination  on 
twenty  shipments  of  lumber,  but  it 
appeared  that  there  were  only  six 
rebate  settlements  with  the  carrier, 
defendant  was  guilty  of  but  six  of- 
fenses. TJ.  S.  v.  Stearns  Salt,  etc.. 
Co..  166  Fed.  735.  (2)  Defendant  in- 
terstate carrier  was  Indicted  for  re- 
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Indictment.48  Inasmuch  as  the  object  of  the  stat- 
ute is  to  make  the  act  of  rebating  one  of  the  corpo- 
ration as  well  as  of  the  agent,  and  to  include  both 
within  the  provisions  and  restrictions  of  the  statute, 
the  corporation  and  its  agents  may  be  prosecuted 
for  the  same  offense  in  one  indictment."0  An  indict- 
ment charging  a  railroad  company  with  the  grant- 
ing of  a  concession  to  a  shipper  must  specifically 
set  forth  the  nature,  and,  if  possible,  the  amount  of 
the  concession,  and  point  out  what  particular  tariff 
charges  the  railroad  company  violated  and  failed 
to  observe  in  making  the  concession.01  The  indict- 
ment need  not  allege  the  methods  or  devices  re- 
sorted to  to  avoid  the  law,  as  the  device  constitutes 
no  part  of  the  offense;*2  nor  is  it  necessary  to  allege 
a  prior  agreement  for  a  rebate,  it  being  sufficient 
to  allege  that  defendant  received  the  legal  rate  and 
paid  the  shipper  a  certain  rebate.5*  The  indictment 
need  not  allege  the  name  of  the  agent  by  whom  the 
concession  was  given.64  A  description  of  the  act 
charged  as  having  been  done  unlawfully  and  will- 
fully is  sufficient  in  charging  intent.85  Where  the 
offense  charged  is  giving  the  shipper  a  through 
transportation  of  property  between  two  points  at 
less  than  the  lawful  rate,  the  indictment  is  not 
insufficient  because  it  does  not  aver  the  through 
rate,  if  it  states  the  amount  of  the  concession  and 
that  it  was  given  from  the  lawful  rate  over  a  cer- 
tain part  of  the  route,  which  rate  is  also  given.6* 
An  indictment  is  not  rendered  insufficient  in  describ- 
ing an  alleged  rebate  by  failure  to  use  the  word 
"concession.""  The  indictment  need  not  negative 
exceptions  to  conditions  or  circumstances  which 
might  render  the  payment  legal,  this  being  a  matter 


of  defense.58  A  charge  that  a  carrier's  codefendant 
as  its  agent  granted  an  unlawful  concession  does 
not  amount  to  a  charge  that  the  carrier  granted 
the  concession  through  that  agent  so  that  it  cannot 
be  convicted  if  the  agent  is  acquitted.59 

Pleading  and  proof.  It  is  not  necessary  to  prove 
the  exact  amount  charged  to  have  been  given  as 
rebates,  as  the  precise  means  alleged  are  not  of  the 
essence  of  the  offense;  it  is  sufficient  if  substantial 
amounts  are  proved.80  Where  a  carrier  is  charged 
with  rebating  in  applying  transit  rates  to  certain 
so-called  outbound  local  shipments,  evidence  of  the 
carrier's  acts  concerning  inbound  shipments  dis- 
closing a  scheme  calculated  to  conceal  and  carry  oat 
the  offense  charged  in  the  indictment  is  admissible."1 
Where  the  indictment  contains  a  number  of  counts, 
each  charging  the  granting  of  a  concession  consist- 
ing in  failure  to  collect  the  demurrage  charge  fixed 
by  its  published  schedule  of  rates  on  a  single  car- 
load shipment,  it  will  be  supported  as  to  any  one 
count  by  proof  that  at  a  single  settlement  between 
defendant  and  the  shipper  after  all  the  shipments 
charged  had  been  made  defendant  made  a  conces- 
sion to  the  demurrage  charges  on  all  of  the  cars.** 

Evidence  tending  to  show  lack  of  intent  to  grant 
a  concession  to  a  shipper  is  admissible.*3 

Instructions.  The  statement  of  the  court  after 
setting  ont  the  language  of  the  act  and  discussing 
the  allegations  as  to  a  device  and  the  intention  of 
the  parties,  to  the  effect  that  the  indictment  con- 
cluded with  a  charge  that  defendant  through  the 
device  named  unlawfully  gave  a  rebate  to  a  named 
shipper  in  the  transportation  of  property  in  inter- 
state commerce,  was  not  objectionable  as  allowing 


bating-  In  Applying-  transit  rates  to 
fourteen  local  shipments  of  lumber. 
The  Indictment  contained  a  separate 
count  for  each  shipment,  and  It  ap- 
peared that  each  outbound  carload 
was  transported  under  a  distinct 
shipping  order  which  was  accompa- 
nied by  a  receipted  bill  called  "ex- 
pense bill"  for  freight  charges  which 
had  previously  been  paid  by  the 
shipper  on  an  inbound  shipment, 
which  bill  was  made  the  basis  of  a 
transit  shipment  of  the  outbound 
carload.  Each  refund  was  paid  by 
a  draft  in  the  month  succeeding  the 
shipment,  except  one  which  was  paid 
the  second  succeeding  month,  and 
four  of  the  payments  each  Included 
two  carloads.  Bach  of  the  four  ship- 
ments, however,  were  made  to  dif- 
ferent consignees,  except  two  which 
were  made  on  different  dates.  It 
was  held  that  the  joinder  of  pay- 
ments was  a  mere  matter  of  conveni- 
ence, intended  to  be  divided  appro- 
priately and  applied  to  the  transac- 
tions to  which  they  respectively  be- 
longed: and  hence  the  trial  court 
properly  held  that  there  were  four- 
teen and  not  ten  separate  offenses 
and  assessed  the  punishment  accord- 
ingly. Grand  Rapids,  etc.,  R.  Co.  v. 
U.  S..  212  Fed.  577,  129  CCA  113  (con- 
struing Hepburn  Act). 

49.  [a]  Form  of  lndlotment.— 
U.  S.  v.  New  York  Cent.,  etc.,  R  Co., 
146  Fed.  298  [aff  212  U.  S.  481.  29  SOt 
304,  63  L.  ed.  613,  and  aff  212  U.  S. 
600,  29  SCt  309,  63  L.  ed.  624]. 

60.  New  York  Cent.,  etc..  R.  Co.  v. 
U.  S.,  212  U.  S.  481.  29  SCt  304.  63  L.. 
ed.  613:  IT.  8.  v.  New  York  Cent.,  etc., 
R.  Co.,  146  Fed.  298  [aff  212  U.  S. 
481,  29  SCt  304,  63  L.  ed.  613.  and  aff 
212  U.  S.  600,  29  SCt  309.  63  L.  ed. 
324]  (both  decided  under  Elklns 
Act). 

61.  U.  S.  v.  Philadelphia,  etc..  R. 
Co.,  184  Fed.  643  [aff  188  Fed.  879, 
110  CCA  513]  (construing  Elklns 
Act). 

62.  Grand  Rapids,  etc.,  R.  Co.  v. 
U.  S..  212  Fed.  677.  129  CCA  113 
(construing    Hepburn   Act);    Chicago, 


etc.,  R.  Co.  v.  TJ.  S..  162  Fed.  835,  90 
CCA  211  [aff  151  Fed.  84,  and  cer- 
tiorari den  212  U.  S.  679,  29  SCt  689, 
63  L.  ed.  659]  (construing  Elklns  Act 
and  holding  that  it  is  sufficient  where 
It  avers  the  kind  of  property  shipped. 
the  time  and  place  when  and  where 
shipped,  the  consignee,  the  existing 
legal  tariff  for  such  shipment,  the 
payment  thereof  by  the  shipper,  the 
subsequent  payment  of  the  rebate  by 
the  carrier  to  the  shipper,  and  the 
time  and  amount  of  such  payment)-; 
Armour  Packing  Co.  v.  U.  S..  163  Fed. 
1,  82  CCA  135.  14  L.RANS  400  [aff 
209  U.  S.  56,  28  SCt  428,  62  L.  ed. 
6811    (construing  Elklns  Act). 

63.  U.  S.  v.  Chicago,  etc.,  R.  Co., 
161  Fed.  84  [aff  162  Fed.  835.  90  CCA 
211,  certiorari  den  212  U.  S.  679,  29 
SCt  689,  63  li.  ed.  659]  (construing 
Elklns  Act). 

64.  U.  S.  v.  Erie  R.  Co.,  222  Fed. 
444  (construing  Hepburn  Act,  and' 
where  it  was  Bald  that  a  company's 
knowledge  is  the  sum  of  the  knowl- 
edge of  all  its  agents,  although  the 
transaction  is  executed  by  only  one 
of  them). 

56.  U.  S.  v.  Delaware,  etc.,  R.  Co., 
152  Fed.  269  (where  It  was  said, 
however,  that,  If  the  prosecution  was 
brought  under  the  Hepburn  amend- 
ment, It  would  be  necessary  to  allege 
that  the  rebates  were  given  "know- 
ingly"). 

[a]  Indictment  held  suttolent  as 
to  averment  of  latest. — An  indict- 
ment against  a  railroad  company  and 
the  agent  of  certain  shippers  alleg- 
ing that  full  schedule  rates  were 
paid  first  by  the  railroad  company 
for  the  transportation  of  certain 
freight,  and  that  thereafter  nine 
hundred  and  twenty  dollars  and 
thirty-nine  cents  were  paid  to  the 
shipper's  agent  by  way  of  rebates 
and  concessions  In  respect  to  the 
transportation  of  freight  under  a 
previously  made  unlawful  agreement, 
sufficiently  charged  that  the  payment 
of  the  rebate  was  a  willful  failure 
to  observe  the  published  tariff,  and 
therefore    stated    a   violation    of    the 


Elkins  Act.  U.  S.  v.  New  York  Cent, 
etc..  R.  Co.,  146  Fed.  298  [aff  212  U. 
S.  481.  29  SCt  304,  53  L.  ed.  613,  and 
aff  212  U.  S.  600,  29  SCt  309,  63  L. 
ed.  6241. 

58.  Chicago,  etc..  R.  Co.  ▼.  TJ.  8.. 
157  Fed.  830,  85  CCA  194  [aff  209  U. 
S.  90.  28  SCt  439.  53  L.  ed.  698]  (con- 
struing Elkins  Act). 

67.  Atchison,  etc.,  R.  Co.  v.  U.  S„ 
170  Fed.  250,  95  CCA  446  (construing 
Elklns  Act). 

58.  TJ.  S.  v.  Chicago,  etc.,  R>  Co, 
151  Fed.  84  [aff  162  Fed.  835.  90  CCA 
211,  and  certiorari  den  212  U.  8.  67*. 
29  SCt  689.  53  L.  ed.  659]  (construing 
Elklns  Act). 

59.  U.  S.  v.  Erie  R.  Co..  222  Fed. 
444   (construing  Hepburn  Act). 

60.  Grand  Rapids,  etc.,  R.  Co.  v. 
U.  S..  212  Fed.  577.  129  CCA  113  (con- 
struing Hepburn  Act). 

61.  Grand  Rapids,  eta.  R.  Co.  v. 
U.  S.,  212  Fed.  577,  582,  129  CCA  113 
(where  the  court  said:  "The  natural 
tendency  of  the  facts  concerning  the 
inbound  shipments  and  the  transit 
rates  and  charges  was  to  disclose  a 
scheme  that  Is  calculated  alike  to 
conceal  and  carry  out  everything 
charged  in  the  Indictment — to  dis- 
close the  means  used  to  accomplish 
the  end  In  view;  and,  since  these 
means  entered  into  and  formed  a 
vital  part  of  the  outbound  transac- 
tions, we  are  unable  to  see  why  the 
proofs  were  not  admissible.  .  .  . 
The  execution  of  such  a  method 
clearly  operated  to  transport  the 
outbound  lumber  at  less  rates  than 
those  named  in  the  local  tariffs  "pub- 
lished and  filed'  by  defendant"). 

62.  U.  S.  v.  Philadelphia,  etc..  R. 
Co.,  184  Fed.  543  [aff  188  Fed.  879. 
110  CCA  618]  (construing;  Elkins 
Act). 

63.  Atchison,  etc..  R.  Co.  v.  U.  S- 
170  Fed.  250,  96  CCA  446  (holding 
that,  where  In  a  prosecution  against 
a  carrier  for  alleged  rebating  on 
shipments  of  bulk  lime  it  was  shown 
that  the  regular  published  rate  was 
three  dollars  and  fifty  cents  per  ton. 
forty      thousand     pounds     minimum. 
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the  jury  to  find  that  the  mere  concoction  of  the 
device  without  transportation  at  a  reduced  rate 
would  justify  a  conviction.** 

Province  of  court  and  jury.  Where  failure  to 
observe  published  tariff  rates  with  regard  to  demur- 
rage charges  is  alleged,  the  questions  whether  de- 
fendant had  made  a  settlement  with  the  shipper  as 
to  such  demurrage,  and  whether,  if  so,  the  cancella- 
tion of  the  charges  was  a  valid  settlement  of  a  dis- 
puted claim  or  for  the  purpose  of  making  a  con- 
cession in  violation  of  the  statute,  are  questions  of 
fact  for  the  jury." 

[ft  1018]  0.  Pooling.  Where  a  carrier  is  a  cor- 
poration, not  only  the  carrier  itself,  but  the  officers 
individually,  are  subject  to  indictment  for  viola- 
tion of  that  section  of  the  Interstate  Commerce 
Act6"  which  provides  that  it  shall  be  unlawful  for 
any  common  carrier,  subject  to  a  provision  of  the 
act,  to  enter  into  a  contract,  agreement,  or  combina- 
tion with  any  other  common  carrier  or  carriers  for 
the  pooling  of  freights  of  different  competing  rail- 
roads, or  to  divide  between  them  the  aggregate  or 
net  proceeds  of  the  earnings  of  such  railroads  or 
any  portion  thereof." 

[ft  1017)  H.  Delay  in  Transportation.  A  rule 
of  state  railroad  commissioners  relating  to  the  time 


of  forwarding  freight  applies  only  to  intra-state 
shipments  and  a  fine  on  account  of  an  interstate 
shipment  cannot  be  imposed  on  a  carrier  by  virtue 
of  such  rule.*8 

[ft  1020]  I.  Embezzlement.  Statutes  specially 
applicable  to  embezzlement  by  carriers  have  been 
enacted.*9 

[ft  1021]  J.  Violation  of  Quarantine  Laws.  A 
receiver  operating  a  railroad  is  subject  to  the  penal 
provisions  of  a  statute  prohibiting  any  common 
carrier  from  transporting  live  stock  by  rail  from  a 
quarantined  district  into  another  state.10 

[ft  1022]  K.  Transportation  of  Game  in  Vio- 
lation of  Statutes.  Statutes  for  the  protection  of 
game  exist,  making  it  an  offense  for  a  carrier  to 
receive  game  for  transportation  in  violation  of  the 
provisions  of  Buch  statute.71 

[ft  1023]  L#  Violation  of  Twenty-Eight-Hour 
Law.7'  Subject  to  some  provisos  the  federal  stat- 
utes make  it  an  offense  punishable  by  fine  for 
a  carrier  to  keep  live  stock  confined  in  a  car  for 
more  than  twenty-eight  hours  without  unloading 
for  rest,  water,  and  feeding.7* 

[ft  1024]  M.  Operation  of  Freight  Trains  on 
Sunday.  Statutes  exist  in  many  jurisdictions  reg- 
ulating the  running  of  trains  on  Sunday.74 


XXVm.    OFFENSES  BY  PEBSOBTS  DEALING  WITH  0ABBIBB8 


[ft  1025]  A.  Introductory  Statement.  Statutes 
have  been  enacted  by  congress  and  by  many  of 
the  states  making  acts  therein  enumerated  com- 
mitted by  shippers  or  other  persons  dealing  with 
common  carriers,  as  such,  criminal  offenses. 

[ft  1026]  B.  Violations  of  Elkins  Act— 1.  In- 
troductory Statement.  The  Elkins  Act  provides 
that  it  shall  be  unlawful  for  any  person  or  corpora- , 
tion  to  solicit,  accept,  or  receive  any  rebate,  con- 
cession, or  discrimination  in  respect  to  the  trans- 
portation of  any  property  in  interstate  or  foreign 
commerce,  whereby  such  property  shall,  by  any  de- 
vice whatever,  be  transported  at  a  less  rate  than 
that  named  in  the  tariffs  published  and  filed  by  the 
carrier  and  declares  that  any  person  or  corporation 


violating  these  provisions  will  be  guilty  of  a  mis- 
demeanor punishable  by  fine.7*  This  statute  pro- 
vides for  three  separate  and  distinct  offenses'on  the 
part  of  the  shipper,77  namely,  accepting  conces- 
sions,78 accepting  rebates,7*  and  receiving  discrim- 
ination.80 The  purpose  of  the  statute  is  to  require 
that  all  shippers  shall  be  treated  alike,  and  that 
the  only  rate  charged  for  the  same  services  under 
the  same  conditions  shall  be  the  one  established, 
published,  and  posted  as  required  by  law.81  This 
statute  embraces  the  whole  field  of  interstate  com- 
merce; and  it  does  not  exempt  such  foreign  com- 
merce as  is  carried  on  a  through  bill  of  lading,  but 
in  terms  applies  to  transportation  of  property 
shipped  from  any  point  in  the  United  States  to  a 


that  the  value  of  the  lime  was  three 
dollars  and  fifty  cents  per  ton  at  the 
point  of  shipment,  and  that  the  car- 
rier had  accepted  In  settlement  sums 
varying-  from  thlrty-flve  cents  to 
fourteen  dollars  and  thlrty-flve  cents 
per  car  less  than  such  established 
rate,  evidence  that  the  shipper  had 
claimed  that  each  of  the  cars  had 
been  loaded  with  at  least  the  mini- 
mum amount, '  but  that  various 
amounts  had  been  lost  in  transit, 
and  that  the  carrier  had  not  exacted 
freight  on  the  amount  so  lost  is  ad- 
missible as  showing  absence  of  the 
carrier's  intent  to  grant  a  concession 
from  the  established  freight  rate). 

64.  Vandalla  R.  Co.  v.  U.  S..  226 
Fed.  713,  141  CCA  489  (construing 
Hepburn  Act). 

68.  U.  S.  v.  Philadelphia,  etc.,  R 
Co..  184  Fed.  543  [aff  188  Fed.  879. 
110  CCA  618]  (construing  Elkins 
Act). 

66.  24  U.  8.  St.  at  L.  380  c  104 
i  S. 

67.  In  re  Pooling-  Freights,  IIS 
Fed.  588. 

68.  Atchison,  etc.,  R.  Co.  v.  State, 
33  Okl.  158,  124  P  56.  See  also  supra 
If  971-977. 

69.  See  statutory  provisions. 

[a]  ITew  Tor*  statute. — Where  an 
advance  was  made  by  shippers  to  a 
carrier  on  account  of  freight,  by 
check.  Indorsed  to  the  order  of  a 
third  person  at  the  carrier's  request, 
to  enable  it  to  pay  a  debt  to  such 
third  person,  and  such  check  was 
delivered  by  the  carrier  to  such  third 
person,  the  person  making  the  ad- 
vance roust  be  deemed  to  have  as- 


sented, by  the  terms  of  the  check, 
that  such  third  person,  and  not  the 
carrier,  should  determine  as  to  the 
disposition  of  it;  and,  on  delivery  of 
the  check  to  such  third  person,  no 
Indictment  would  He  against  the 
carrier,  under  2  Rev.  St  p  679  I  62, 
providing  that  a  carrier  of  goods, 
which  has  received  the  price  for  the 
transportation  of  goods  in  advance, 
and  which  shall  apply  the  same  to 
its  own  use  or  to  any  purpose  other 
than  that  for  which  the  advance  was 
made,  without  the  consent  of  the 
person  making  the  advance,  shall  be 
deemed  guilty  of  embezzlement.  L.ar- 
kin  v.  Peo.,  61  Barb.  226,  237 
(In  deciding  this  case  It  was  not 
necessary  to  determine  the  validity 
of  the  statute,  but  the  court  de- 
scribed it  as  "a  most  anomalous  and 
extraordinary  attempt,  by  statute, 
to  confound  and  obliterate  all  the 
settled  and  plain  distinctions  which 
have  existed  from  time  immemorial 
between  a  felony  and  a  mere  breach 
of  contract"). 

70.  U.  S.  v.  Nixon.  235  U.  S.  231. 
25  SCt  49,  59  L.  ed.  207. 

Quarantine  laws  as  affecting  Inter- 
state commerce  see  Commerce  [7 
Cyc  4  69  J. 

71.  See  statutory  provisions;  and 
Game   [19  Cyc  101 6 J. 

Same  laws  aa  regulations  of  inter- 
state oommeroe  see  Commerce  [7 
Cyc  4331. 

73.  liability  for  penalties  see  su- 
pra 8  995  et  seq. 

73.     34  tl.  S.  St.  at  L.  607  c  3594. 

[a]  Terminal  and  ■wttonmr  com- 
panies.—On  a  prosecution  under  tbia 


statute  defendant,  a  terminal  rail- 
road company,  received  a  carload  of 
horses  from  a  connecting  railroad 
company  which  had  transported  them 
In  Interstate  commerce.  Defendant 
received  them  for  transportation  over 
its  line  for  some  thirteen  hundred 
feet  to  stockyards,  moved  them  to 
such  yards  with  all  possible  speed, 
and  there  unloaded  them  for  rest, 
water,  and  feeding.  It  was  held  that 
defendant  was  not  chargeable  with 
a  violation  of  the  statute,  but  that, 
on  the  contrary,  its  action  aided  In 
giving  effect  to  Its  object  and  pur- 
pose. Northern  Pac.  Terminal  Co.  v. 
U.  S.,  184  Fed.  603,  116  CCA  683. 

74.  See  statutory  provisions.  See 
also  Sunday  f37  Cyc  648]. 

Sunday  laws  aa  regulations  of 
Interstate  oommerse  see  Commerce 
[7  Cyc  428].  • 

78.  See  statutory  provisions;  and 
infra  II  1026-1031. 

76.  Act  Febr.  19,  1903  (32  TJ.  S. 
St.  at  L.  847  o  708). 

77.  U.  S.  v.  Bunch.  165  Fed.  736. 

78.  See  infra  I   1027. 

79.  See  Infra  5  1028. 

80.  See  Infra   f   1029. 

81.  TJ.  S.  v.  Merchants"  Transp., 
etc..   Co.,    187    Fed.    363. 

"It  Is  not  so  much  the  particular 
form  by  which  or  the  motive  for 
which  this  purpose  was  accomplish- 
ed, but  the  Intention  was  to  prohibit 
any  and  all  means  that  might  be  re- 
sorted to  to  obtain  or  receive  con- 
cessions and  rebates  from  the  fixed 
rates,  duly  posted  and  published." 
Armour  Packing  Co.  v.  U.  S..  209 
U.  8.  66,  72,  28  SCt  428.  62  L,  ed.  681. 
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foreign  country  and  carried  from  such  place  to  a 
port  of  transshipment.82  The  receiving  of  a  rebate 
or  concession  is  a  continuous  crime  which  may  be 
prosecuted  in  any  court  of  the  United  States  having 
jurisdiction  of  crimes  through  whose  district  the 
transportation  is  conducted- 

[$  1027]  2.  Accepting  Concessions.  There  is 
little  substantial  distinction  between  a  concession 
and  a  rebate.** 

What  constitutes  offense.  To  make  rates  valid, 
so  that  the  acceptance  of  a  concession  from  them 
by  the  shipper  shall  constitute  an  offense,  it  is 
necessary  that  they  shall  have  been  "published,"*9 
but  not^  that  they  shall  have  been  "posted. "*5* 
The  offense  is  not  complete  until  the  shipper  has 
received  a  rate  different  from  the  established  rate.** 
A  mere  agreement  on  the  part  of  the  shipper  to 
accept  the  concession  is  not  an  offense  under  the 
statute.*7  The  shipper  cannot  be  convicted  of  ac- 
cepting a  concession  from  the  lawful  published  rate 
without  proof  of  knowledge  of  what  such  rate  in 
fact  was.**  But  shippers  who  pay  a  reduced 
rate  with  full  knowledge  of  the  published  rate  are 
guilty  of  the  offense  of  accepting  a  concession,  al- 
though, under  a  mistaken  view  of  the  law,  they  be- 
lieved that  they  had  the  right  to  do  so.**  It  is  not 
essential  that  the  shipper  should  have  solicited  the 
concession  which  the  carrier  gave.*9  The  statute  is 
violated  where,  after  the  carrier  has  duly  estab- 


lished a  higher  rate,  the  shipper,  secures  such  trans- 
portation at  the  rate  agreed  on  in  a  .prior  contract 
with  the  carrier,  which  was  the  legal,  published,  and 
filed  rate  when  the  contract  was  made,  since  the 
statute,  being  then  in  force,  is  read  into  such  con- 
tract and  becomes  va  part  of  it.*1  The  fact  that  a 
concession  from  the  published  and  filed  through 
rate  on  an  interstate  shipment  over  the  lines  of 
connecting  carriers  was  given  entirely  by  the  initial 
carrier  for  transportation  over  its  own  line  wholly 
within  one  state  does  not  relieve  the  shipper  re- 
ceiving such  concession  from  liability  to  prosecu- 
tion therefor.92 

Indictment.  An  indictment  charging  shippers 
with  receiving  a  concession  and  accepting  transpor- 
tation of  freight  at  a  rate  less  than  that  filed  is 
not  fatally  defective,  if  it  fails  to  charge  that  the 
higher  rate  so  filed  had  been  "posted"  as  required 
by  statute.**  But  an  indictment  for  this  offense  is 
sufficient  where  it  charges  each  and  all  of  the  ele- 
ments of  the  offense  with  the  allegations  of  time, 
place,  kind  of  goods,  and  name  of  carrier,  averring 
the  fixing  of  the  published  rate,  the  changing  of  the 
rate,  and  the  new  publication,  the  shipper's  knowl- 
edge of  this  change,  and  the  carriage  of*the  goods 
over  a  described  route  at  a  concession  of  the  differ- 
ence between  the  two  rates.*4  The  indictment  need 
not  allege  the  actual  payment  of  the  unlawful  lower 
rate,  this  being  a  matter  of  proof.*5    If  it  is  averred 


83.  Chicago,  etc..  R  Co.  v.  U.  S., 
209  U.  S.  80,  28  SCt  439.  62  L.  ed. 
698;  Armour  Packing  Co.  v.  U.  S., 
209  U.  S.  56.  28  SCt  428,  52  L.  ed. 
681 

83.  Armour  Packing  Co.  v.  U.  S., 
153  Fed.  1,  5,  82  CCA  136,  14  LRANS 
400  [off  209  U.  S.  56,  28  SCt  428,  52 
L.  ed.  681]  (where  the  court  said: 
"A  continuing  offense  is  a  continu- 
ous, unlawful  act  or  series  of  acts 
set  on  foot  by  a  single  impulse  and 
operated  by  an  unlntermittent  force, 
however  long  It  may  occupy.  Where 
such  an  act  or  series  of  acts  runs 
through  several  Jurisdictions,  the  of- 
fense Is  committed  and  cognisable  In 
each"). 

84.  Bebatlng  see  supra  |i  791-794. 

[a]  Oonoessfon  and  rebate  distin- 
guished^—"The  concession  differs 
from  the  rebate  only  In  this,  that 
in  the  concession  the  shipper.  In- 
stead of  paying  the  full  rate  and 
receiving  back  part,  merely  settles 
for  the  difference.  The  result  Is  the 
same — the  property  Is  transported 
for  the  same  net  amount  less  than 
the  lawful  rate."  Indiana  Standard 
OH  Co.  v.  U.  S..  164  Fed.  376,  886, 
90  CCA  364  [certiorari  den  212  U.  S. 
679,   29   SCt  689,   53   L.   ed.   6591. 

85.  U.  S.  v.  Miller,  187  Fed.  375 
[rev  on  other  grounds  223  U.  S. 
£99.  32  SCt  323.  66  L.  ed.  668];  TJ.  S. 
v.  Indiana  Standard  Oil  Co.,  170  Fed. 
588. 

8S%.  U.  S.  V.  Miller,  223  TJ.  S. 
599.    32    SCt    323. 

[a]  "Publication  and  posting;  In 
the  sense  of  the  act  are  essentially 
dlstinot.  This  Is  the  Import  of  the 
provision  that  the  requirements  re- 
lating to  'publishing,  posting,  and 
filing,'  may  be  modified  by  the  Com- 
mission In  special  circumstances,  for 
If  publishing  Included  posting,  men- 
tion of  the  latter  was  unnecessary. 
And  from  all  the  provisions  on  the 
subject  it  Is  evident  that  the  publi- 
cation Intended  consists  In  promul- 
gating and  distributing  the  tariff  in 
firlnted  form,  preparatory  to  putting 
t  Into  effect,  while  the  posting  is  a 
continuing  act  enjoined  upon  the 
carrier,  while  the  tariff  remains  op- 
erative, as  a  means  of  affording  spe- 
cial facilities  to  the  public  for 
ascertaining  the  rates  In  force  there- 
under. In  other  words,  publication 
is  a  step  In  establishing  rates,  while 


Fostlng  Is  a  duty  arising  out  of  the 
act  that  they  have  been  established. 
Obviously,  therefore,  posting  is  not 
a  condition  to  making  a  tariff  legally 
operative.  Neither  Is  it  a  condition 
to  the  continued  existence  of  a  tariff 
once  legally  established.  If  it  were, 
the  inadvertent  or  mischievous  de- 
struction or  removal  of  one  of  the 
Sosted  copies  from  a  depot  would 
isestabltsh  or  suspend  the  rates, 
— a -result  which  evidently  Is  not  in- 
tended by  the  act.  for  It  provides 
that  rates  once  lawfully  established 
shall  not  be  changed  otherwise  than 
In  the  mode  prescribed."  U.  8.  v. 
Miller,  223  U.  S.  599,  32  SCt  823, 
325. 

86.  Indiana  Standard  OH  Co.  v. 
U.    S..     164    Fed.     376,    90    CCA    364 

irev  165  Fed.  805,  and  certiorari  den 
12   U.   S.   679,   29   SCt   689,   58   L.   ed. 
6591.  , 

87.  Indiana  Standard  OH  Co.  v. 
U.  S.,  164  Fed.  376,  886,  90  CCA  364 
[certiorari  den  212  U.  S.  579,  29  SCt 
689,  53  L.  ed.  659]  (where  the  court 
said:  "There  Is  no  basis  In  the 
statute  for  holding  that  in  the  case 
of  accepting  a  concession  the  trans- 
action is  consummated,  and  the  door 
of  repentance  is  closed,  at  any  earlier 
moment  than  In  the  case  of  accept- 
ing a  rebate.  So  proof  that  a  ship- 
per has  agreed  to  accept  a  conces- 
sion— stopping  there — whether  the 
proof  be  embodied  in  way  bills,  or 
book  entries,  or  formal  contracts,  will 
not  support  an  Indictment  for  ac- 
cepting a  concession,  until  the  In- 
tended wrong  becomes  an  accom- 
plished fact.  Of  course  the  irrevoca- 
ble may  be  reached  and  the  trans- 
action consummated  in  other  ways 
than  by  money  settlements,  as  by 
the  offsetting  of  mutual  accounts. 
The  point  Is  that  the  transaction,  as 
a  transaction,  must  be  consum- 
mated"). 

88.  Indiana  Standard  Oil  Co.  v. 
U.  S.,  164  Fed.  376,  382,  90  CCA  864 
[rev  165  Fed..  305,  and  certiorari  den 
212  U.  S.  679,  29  SCt  689,  63  L.  ed. 
659]  (holding  that,  In  consequence, 
evidence  that  the  shipper  had  no 
knowledge  of  the  published  rate,  and 
could  have  ascertained  the  same 
only  by  the  construction  of  several 
tariff  sheets,  the  application  of  which 
was  questionable,  was  admissible; 
and  It  was  said  in  this  case:  "Surely 


the  farmer  who  brings  his  produce 
to  town  to  be  shipped  to  the  city 
markets,  or  the  small  merchant  ship- 
ping to  the  country,  or  the  house- 
holder who  ships  his  furniture,  when 
changing  his  residence,  were  not 
meant  by  the  interstate  commerce 
law  to  be  guilty  of  having  accepted 
a  concession,  merely  because  they 
took  the  word  of  the  carrier  or  his 
agent, -as  to  what  the  rate  was,  ac- 
cepting such  rate  stated,  in  the  hon- 
est belief  that  It  was  in  fact  the 
regularly  esabllshed  rate"). 

89.  Armour  Packing  Co.  v.  TJ.  S., 
209  TJ.  S.  56,  28  SCt  428,  52  L.  ed. 
681  (where  it  was  said  tha,t  under 
these  circumstances,  all  the  knowl- 
edge and  guilty  Intent  that  the  act 
requires  exist).  See  also  Chicago, 
etc.,  R.  Co.  v.  TJ.  S.,  209  U.  S.  SO. 
28  SCt  429*  62  L.  ed.  698  [foil  Ar- 
mour Packing  Co.  v.  TJ.  S.,  209  U.  S. 
56.    28    SCt    428,    52    L.    ed.    681]. 

80.  TJ.  S.  v.  Vacuum  Oil  Co.,  153 
Fed.  698  (where  It  was  Bald  that 
the  statute  IB  violated  If  he  has  ac- 
cepted and  received  any  concession 
which  resulted  In  the  carrying  of 
the  freight  at  a  rate  less  than  that 
established  under  the  act). 

91.  Chicago,  etc.  R  Co.  v.  TJ.  S.. 
209  TJ.  S.  90,  28  SCt  439.  52  L.  ed. 
698  [aff  157  Fed.  830.  85  CCA 
194];  Armour  Packing  Co.  v.  TJ.  S.. 
209  TJ.  S.  56,  82,  28  SCt  428.  63  L  ed. 
681  [aff  153  Fed.  1,  82  CCA  135,  14 
LRANS  400]  (where  the  court  said: 
"If  the  shipper  sees  fit  to  make  a 
contract  covering  a  definite  period 
for  a  rate  in  force  at  the  time  he 
must  be  taken  to  have  done  so  sub- 
ject to  the  possible  change  of  the 
published  rate  In  the  manner  fixed 
by  statute,  to  which  he  must  con- 
form or  suffer  the  penalty  fixed  by 
law"). 

98.  TJ.  S.  v.  Vacuum  Oil  Co.,  158 
Fed.  536. 

93.  TJ.  8.  V.  Miller,  223  TJ.  S.  699. 
32  SCt  823  [rev  187  Fed.  375].  See 
also  supra  text  and  note  86%. 

94.  Chicago,  etc.,  R.  Co.  v.  TJ.  3.. 
209  TJ.  S.  90,  28  SCt  439,  52  L.  ed. 
698  [aff  157  Fed.  830,  85  CCA  1941; 
Armour  Packing  Co.  v.  TJ.  S-,  209  U. 
S.  66.  28  SCt  428.  62  L.  ed.  681  [aff 
153  Fed.  1,  82  CCA  136.  14  LRANS 
400]. 

96.  New  York  Standard  OH  Co.  t. 
TJ.   S..   179   Fed.   614,   103   CCA  172. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  there  -was  an  established  through  rate  between 
the  terminal  points  of  the  shipment,  to  which  rate 
the  carriers  concerned  were  parties,  the  indictment 
need  not  aver  the  route  over  which  the  shipment 
was  actually  made.*8  Since  prima  facie  the  offense 
is  consummated  when  the  property  has  been  trans- 
ported at  the  unlawful  rate,  the  payment  of  the 
rate,  when,  by  whom,  or  under  what  circumstances, 
is  not  deemed  an  essential  allegation.**  As  in 
other  criminal  prosecutions,  a  material  variance 
between  the  pleading  and  proof  is  fatal  to  a  con- 
viction.8* 

Number  of  offenses.  Where  defendant  made  dif- 
ferent shipments  of  goods  in  interstate  commerce 
at  concession  rates,  delivered  throughout  the  year, 
the  bills  being  marked  prepaid,  and  settlements  be- 
ing made  at  a  rate  lower  than  that  published,  at 
various  intervals,  all  shipments  contained  in  one 
freight  settlement  between  the  parties  did  not  con- 
stitute a  single  offense;  but,  notwithstanding  a 
settlement  was  essential  to  make  out  the  offense  of 
receiving  concession  rates,  on  such  settlement  being 
consummated,  there  were  as  many  offenses  com- 
mitted as  there  were  distinct  shipments,  transporta- 
tions, or  transactions.** 

Amount  of  one.  The  imposition  of  a  fine  so  large 
that  its  effect  would  be  to  bankrupt  defendant  is 
an  abuse  of  discretion  and  cannot  be  sustained.1 

[$  1028]  3.  Accepting  Rebates.  The  purpose 
of  the  Elkins  Act  and  its  subsequent  amendments 
was  to  secure  uniform  freight  rates  to  all  shippers, 
and  its  provisions  are  violated  by  receiving  any 
rebate  or  concession,  whereby  any  property  shall  be 
transported  at  a  less  rate  by  any  interstate  carrier 
than  that  named  in  the  tariffs  published  and  filed  by 
the  carrier  whether  by  direct  agreement  between 


the  shipper  and  the  carrier  or  indirectly  by  any 
device  whatever.1  The  offense  is  complete  when 
the  carrier  to  whom  the  shipper  has  paid  the  full 
rate  returns  to  the  shipper,  en  his  demand,  the 
amount'  of  rebate  fixed  in  the  shipping  contract.* 
To  make  rates  valid,  so  that  an  acceptance  of  a  re- 
bate from  them  by  a  shipper  shall  constitute  an 
offense,  it  is  essential  that  the  rates  should  be  pub- 
lished/ But  where  a  railroad  oompany  has  pub- 
lished' and  filed  a  schedule  of  rates  on  interstate 
shipments  to  points  beyond  its  own  line,  the  sec- 
tion applies  to  such  rates  equally  with  those  be- 
tween points  on  its  own  line;5  and  the  failure  to 
post  rates  by  an  interstate  carrier  will  not  relieve 
a  shipper  from  the  penalty  for  accepting  rebates* 
To  come  within  the  prohibition  of  the  statute,  a  de- 
vice to  obtain  rebates  need  not  necessarily  be  of 
a  fraudulent  character;  the  term  "device"  includes 
anything  which  is  a  plan  or  contrivance.7  The  sub- 
stance of  the  offense  is  not  the  device,  but  the  re- 
ceipt of  the  rebate  and  the  transportation  thereby 
effected.8  A  rebate  or  concession  from  a  part  of 
a  single  rate,  whereby  property  is  transported  there- 
under at  a  rate  less  than  the  established  rate,  is 
a  concession  from  the  entire  rate  and  renders  all 
transportation  thereunder  illegal.*  Shipments  in 
interstate  commerce  to  a  transit  point  where  the 
goods  were  consumed,  and  in  another  instance  re- 
shipment  from  the  transit  point  to  another  city  in 
the  same  state,  do  not  justify  the  application  of 
lower  transit  rates,  and  .  hence  the  application 
thereof  constituted  rebating.10  Where  an  inter- 
state railroad  company  applied  lower  transit  rates 
to  shipments  which  were  entitled  only  to  local 
rates,  the  shipper's  agents  would  be  presumed  to 
have    knowledge    of   the    rate    applicable,    which 


•8.  TJ.  S.  v.  Vacuum  Oil  Co..  158 
Fed.    536. 

87.  U.  S.  v.  Vacuum  Oil  Co..  168 
Fed.  636;  U.  8.  v.  Standard  Oil  Co., 
155  Fed.  805  [rev  on  other  grounds 
164  Fed.  376.  90  CCA  364.  certiorari 
den  212  TJ.  S.  579,  29  SCt  689,  63 
L.  ed.   6591. 

88.  U.  8.  v.  Indian*  Standard  Oil 
Co.,  183  Fed.  223  (holding  that 
charging  that  defendant  received 
concessions  from  the  established 
through  rate  on  shipments  from 
Evansville,  Ind.,  to  Birmingham, 
Ala.,  via  Grand  Junction,  Term.,  is 
not  sustained  by  proof  that  ship- 
ments were  made  by  defendant  from 
Whiting,  Ind.,  via  Evansville  to 
Grand  Junction,  for  beyond,  at  the 
lawfully  filed  and  published  rate 
which  was  prepaid,  and  were  for- 
warded from  there  to  Birmingham 
on  orders  from  the  consignee,  which 
paid  the  freight,  although  the  cost 
of  the  transportation  from  Evans- 
ville to  Birmingham  was  less  than 
the  established  through  rate  between 
such  points);  U.  8.  v.  Indiana  Stand- 
ard Oil  Co.,  170  Fed.  988  (holding 
that  In  an  indictment  charging  a 
shipper  with  having  received  a  con- 
cession In  violation  of  the  Elkins 
Act.  whereby  oil  was  transported  for 
it  in  interstate  commerce  at  a  rate 
less  than  that  named  In  the  tariffs 
published  and  filed  by  the  railroad 
company,  an  averment  that  such 
company  established,  published,  and 
filed  a  rate  on  oil,  between  Chicago, 
111.,  and  St.  Louis,  Mo.,  of  nineteen 
and  one-half  cents  per  hundred 
pounds  is  not  sustained  by  proof 
that  Its  schedules  named  only  the 
rate  over  its  own  line  from  Chicago 
to  East  St.  Louis,  at  eighteen  cents, 
and  that  the  tariff  on  connecting 
lines  between  East  St.  Louis  and  St. 
Louis  was  one   and  one-half  cents). 

88.  U.  S.  v.  Standard  Oil  Co..  192 
Fed.  438,  442  [diet  U.  S.  v.  Standard 
Oil  Co..  170  Fed.  4481  (where  the 
court   said:     "The   defendant  directs 


attention  to  the  holding  in  the  sec- 
ond trial  of  U.  S.  v.  Indiana  Stand- 
ard Oil  Co.,  170  Fed.  988,  where 
Judge  Anderson  says  there  would 
not  T>e  any  more  offenses  during  the 
period  covered  by  the  indictment 
than  the  evidence  showed  there  had 
been  payments  at  the  concession 
rat*.  Such  views,  however,  were 
expressed  under  a  state  of  facta 
which  did  not  disclose  the  character 
and  extent  of  the  shipments  or 
transactions — 1.  e.,  as  to  whether  one 
oar  load  or  a  number  of  car  loads 
constituted  the  transaction  by  which 
the  property  was  carried — and  the 
court  properly  considered  that,  un- 
der the  evidence  in  that  case,  there 
might  be  a  doubling  up  on  the  de- 
fendant of  the  specific  offenses  actu- 
ally committed");  U.  S.  v.  Vacuum 
Oil  Co.,  158  Fed.  636.  Compare  U.  S. 
v.  Indiana  Standard  Oil  Co..  170  Fed. 
988  (where  It  was  held  that,  in  a 
prosecution  against  a  shipper  for 
receiving  concessions  from  the  pub- 
lished rates  of  a  railroad  company 
In  violation  of  the  Elkins  Act,  which 
violation  involves  continuous  ship- 
ments covering  a  number  of  years, 
there  can  be  no  greater  number  of 
offenses  than  there  were  payments 
of  freight  In  which  concessions 
were  granted  and  received,  such  re- 
ceipt being  the  completion  of  the 
transaction  which  constitutes  the 
offense). 

1.  Indiana  Standard  OH  Co.  v. 
U.  8.,  164  Fed.  376,  90  CCA  864  [rev" 
165  Fed.  305,  and  certiorari  den  212 
U.  S.  679.  29  SCt  689,  63  L.  ed.  659] 
(329,240,000). 

3.  U.  S.  v.  Standard  Oil  Co.,  148 
Fed.  719. 

3.  Central  of  Georgia  R.  Co.  v. 
Curtis.  14  Ga.  A.  716,  12  SB  318. 

4.  U.  S.  v.  Indiana  Standard  Oil 
Co.,  170  Fed.  988:  Camden  Iron 
Works  v.  U.  S.  158  Fed.  561,  86  CCA 
585;  TJ.  S.  v.  Wood,  146  Fed.  405,  409 
(where  the  court  said:  "It  may  be 
unlawful  for  a  carrier  to  give  a  re- 


bate, concession,  or  discrimination 
on  a  Joint  tariff  filed  by  It,  or  on 
a  joint  tariff  published  by  It.  or  on 
a  joint  tariff  in  which  it  participated 
when  filed  by  another,  or  on  a  joint 
tariff  In  which  it  participated  when 
published  by  another,  but  It  Is  only 
unlawful  for  a  shipper  to  receive  a 
rebate  on  a  joint  tariff  which  Is  both 
filed  and  published"), 

6.  TT.  8.  v.  Standard  OH  Co.,  148 
Fed.  719. 

6.  U.  8.  v.  Miller,  228  U.  8.  699, 
32  SCt  323.  66  L.  ed.  668;  Nichols, 
etc.,  Lumber  Co.  v.  U.  8.,  212  Fed. 
588,   129  CCA  124. 

7.  Chicago,  etc.,  R.  Co.  v.  TJ.  8., 
209  U.  8.  90,  28  SCt  439,  62  L.  ed. 
698  taff  167  Fed.  880,  86  CCA  194]; 
Armour  Packing  Oo.  v.  U.  8.,  209 
TJ.  S.  56,  28  S«  428,  62  L.  ed.  681 
[aff  168  Fed.  1.  82  CCA  135,  14  LRA 
NS   4001. 

[a]  The  meaning  of  the  clause 
"bjr  any  devioe  whatever,''  as  found 
in  the  statute,  is  directly  or  Indi- 
rectly, In  any  way  whatever.  Armour 
Packing  Co.  v.  V.  S..  153  Fed.  1,  16, 
82  CCA  185,  14  LRANS  400  Taff  209 
U.   S.   56.   28  SCt  428,   52  L.   ed.    681]. 

[b]  Thus,  it  is  unlawful  for  a 
corporation  organized  to  control  the 
interstate  transportation  of  a  brew- 
ing company  to  demand  and  receive, 
as  a  consideration  for  the  routing 
of  the  brewing  company's  products 
over  certain  lines  of  railroad,  a  con- 
cession equal  to  one  eighth  or  one 
tenth  of  the  published  freight  rates. 
TJ.  8.  v.  Milwaukee  Refrigerator 
Transit  Co.,  145  Fed.  1007. 

8.  Armour  Packing  Co.  v.  TJ.  8., 
163  Fed.  1,  82  CCA  136,  14  LRANS 
400  [aff  209  U.  S.  66,  28  SCt  428,  52 
L.  ed.  681]. 

8.  Armour  Packing  Co.  v.  TJ.  S., 
163  Fed.  1,  82  CCA  135,  14  LRANS 
400  [aff  209  U.  S.  56,  28  SCt  428,  52 
L.   ed.   681]. 

10.  Nichols,  etc.,  Lumber  Co.  v. 
TJ.  8.,  212  Fed.  588.  129  CCA  124. 
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knowledge  was  impotable  to  the  shipper.11  Where 
a  special  tariff  promulgated  by  a  railroad  com- 
pany making  a  rate  to  a  point  on  the  line 
of  another  road,  although  filed  with  the  inter- 
state commerce  commission,  was  not  a  joint  tariff 
fixing  a  joint  rate,  a  joint  rate  subsequently  made 
by  the  two  roads  and  duly  filed  with  the  -  inter- 
state commerce  cpmmission  superseded  the  rate 
previously  promulgated,  the  rule  that  a  rate  once 
lawfully  published  continues  to  be  the  lawful  rate 
until  it  has  been  lawfully  canceled,  and  that  a 
subsequent  tariff  naming  other  rates,  without  can- 
celing the  previous  rates,  cannot  carry  the  new 
rates  into  lawful  effect,  having  no  application;  and 
the  use  and' acceptance  of  the  old  rate  by  shippers 
after  the  filing  of  the  new  rate,  and  after  the  pass- 
age of  the  Elkins  Act,  was  unlawful,  as  constituting 
a  rebate.12  To  warrant  a  conviction  of  the  shipper 
for  accepting  rebates,  the  tender  of  payment  of  such 
rebate,  by  or  on  behalf  of  the  carrier,  and  its  receipt 
by  or  on  behalf  of  the  shipper,  must  be  proved.1* 
It  is  not  a  defense  that  one  who  contracted  for  and 
received  a  rebate  personally  received  no  benefit 
therefrom,  but  turned  the  rebate  over  without  con- 
sideration to  another;14  or  that  a  contract  existed 
between  the  carrier  and  the  shipper  to  transport  the 
latter 's  goods  at  the  then  established  rates  within 
a  definite  time;15  or  that  the  rate  filed  was  not  in- 
tended to  apply  to  shipments  originating  at  cer- 
tain points,  when  no  other  different  rate  was  pro- 
vided on  shipments  from  such  points.1'  The  con- 
signee, as  well  as  the  consignor,  is  chargeable  with 
a  violation  of  the  statute  by  receiving  rebates  or 
concessions  from  the  published  tariffs  of  an  inter- 
state carrier  through  the  cancellation  of  terminal 
charges  at  the  point  of  destination,  which  charges 
form  a  part  of  the  tariffs  as  so  published.17  Under 
the  Elkins  Act  which  provides  that  it  shall  be  law- 
ful to  include  as  parties,  in  addition  to  the  carrier, 
all  persons  interested  in,  or  affected  by,  the  rate 
regulation  or  practice  under  consideration,  a  refrig- 
erator company,  organized  for  the  purpose  of  con- 
ducting the  interstate  transportation  of  a  brewing 
company,  having  entered  into  a  contract  for  re- 
bates with  certain  railroads,  is  "a  party  interested 
in  the  traffic,"  and  as  such  subject  to  the  provi- 
sions of  the  statute.1'  The  mere  fact  that  defendant 
was  a  stockholder  in  a  corporation  which  accepted 
rebates  in  violation  of  law  does  not  render  him 
subject  to  the  penalty  imposed  by  the  statute.19 

Indictment.  Since  the  device  by  which  a  rebate 
is  brought  about  is  not  an  essential  element  of  the 
offense  denounced  by  the  Elkins  Act,  it  is  unneces- 
sary to  plead  it  in  the  indictment.  The  indict-, 
ment  need  not  allege  that  the  carrier's  published 


rate  was  a  reasonable  rate  nor  set  out  its  t"rifc  in 
full;  it  is  sufficient  to  aver  that  a  certain  named 
rate  was  in  force  between  designated  points  as 
shown  by  the  published  tariffs.21  Nor  is  it  neces- 
.sary  to  name  any  other  shipper  who  was  required 
to  pay  a  different  rate,  as  is  the  case  where  dis- 
crimination is  charged.  An  indictment  charging 
the  shipper  with  having  received  a  rebate  from  the 
joint  rate  published  and  filed  by  a  carrier  need  not 
specifically  charge  that  such  rate  was  required  to 
be  filed  by  the  statute,  where  it  alleges  that  it  was 
published  and  filed  as  required  by  law.23  On  the 
other  hand,  an  indictment  which  charges  that  there 
was  an  arrangement  between  several  carriers  hav- 
ing connecting  lines  for  the  continuous  transporta- 
tion of  property  over  such  lines  between  certain 
points,  and  that  the  lowest  total  rate,  as  shown 
by  the  published  tariffs  of  such  several  carriers, 
was  a  certain  sum  on  a  particular  product,  but  that 
such  product  was  transported  for  defendant  at  a 
lower  rate,  is  bad,  in  that  it  does  not  negative  the 
existence  of  a  joint  through  rate  lower  than  the 
total  of  the  local  rate.24 

Variance.  In  a  prosecution  for  rebating  in  the 
application  of  transit  rates  to  certain  local  ship- 
ments, evidence  that  one  of  the  cars  was  sold  to  a 
railroad  company  and  transported  over  its  own  line 
for  a  part  of  the  outgoing  distance,  and  that  the 
charges  for  sueh  portion  of  the  distance  were 
absorbed  by  it,  did  not  constitute  a  fatal  variance.19 

Evidence.  On  a  prosecution  of  the  shipper  for 
receiving  a  rebate,  it  has  been  held  that  the  burden 
is  on  the  government  to  prove  that  the  tariffs  were 
posted  at  least  in  the  depot,  station,  or  office  of 
the  railroad  company  where  the  shipments  were 
received;24  but  under  later  decisions,  both  of  the 
United  States  supreme  court  and  of  the  federal 
district  court,  it  seems  that  the  burden  of  proving 
this  fact  is  not  cast  upon  the  government.2*  *  It  may 
be  shown  that  the  carrier  giving  the  alleged  rebate 
was  subject  to  the  provisions  of  the  statute.27 
Where  the  prosecution  is  for  receiving  rebates  on 
a  shipment  over  the  lines  of  more  than  one  carrier, 
any  evidence  tending  to  show  that  the  shipment 
was  made  under  a  through  bill  of  lading,  or  on  a 
contract  for  continuous  carriage  by  the  several 
carriers,  is  admissible  to  prove  that  such  carriers 
were  used  for  the  purpose  of  the  shipment  under 
a  common  control,  management,  or  arrangement  of 
continuous  carriage,18  and  the  schedules  of  rates 
filed  with  the  interstate  commerce  commission  by 
the  several  carriers  are  admissible  for  the  purpose 
of  showing  the  lawful  rate  on  such  shipment2* 

[ft  1029  J  4.  Beceiving  Discrimination.  The  Elkins 
Act,  the  provisions  of  which  so  far  as  pertinent  to 


11.  Nichols,  etc..  Lumber  Co.  v. 
U.   S..   212  Fed.   B88,   129   CCA  124. 

18.  Waters-Pierce  Oil  Co.  v.  U. 
S..  222  Fed.  69,  137  CCA  293. 

13.  U.  S.  v.  Bunch,  166  Fed.  786. 
See  U.  S.  v.  Milwaukee  Refrigerator 
Transit  Co.,  145  Fed.  1007  (where 
the  facts  were  held  insufficient  to 
show  the  receipt  of  rebates). 

14.  U.   S.   v.   Wood,   146   Fed.   406. 

15.  Armour  Packing-  Co.  v.  TJ.  S., 
183  Fed.  1,  82  OCA  136,  14  LRANS 
400  [aft  209  U.  S.  66,  28  SCt  428, 
62  L.  ed.  681]. 

16.  Merchants',  etc.,  Transp.  Co. 
V.  'U.   S.,   199   Fed.    902,   118  CCA  232. 

17.  U.  S.  v.  Standard  Oil  Co..  148 
Fed    719 

18.  U.'  S.  v.  Milwaukee  Refriger- 
ator  Transit   Co..    145    Fed.    1007. 

19.  U.   S.   v.   Wood.   146   Fed.   405. 


80.  Armour  Packing;  Co,  v.  TJ.  Su 
153  Fed.  1.  82  CCA  135,  14  LRANS 
400  [aff  209  U.  S.  66,  28  SCt  428. 
52  L.  ed.  681]. 

81.  U.  S.  v.  Standard  Oil  Co.,  148 
Fed.  719. 

38.  TJ.  S.  v.  Vacuum  Oil  Co..  163 
Fed.  598. 

33.  TJ.  8.  v.  Vacuum  Oil  Co..  153 
Fed.  698. 

84.  TJ.  S.  v.  Standard  Oil  Co.,  148 
Fed.  719. 

85.  Nichols,  etc.,  Lumber  Co.  v. 
TJ.  S..  212  Fed.  688.  129  CCA  124. 

86.  TJ.  S.  v.  Indiana  Standard  Oil 
Co..  170  Fed.  988. 

36V,.  TJ.  S.  v.  Miller.  223  TJ.  S.  599. 
32  SCt  323,  56  L  ed.  668  [rev  187 
Fed  375]:  Nichols,  etc..  Lumber  Co. 
v.  U.  S.,  212  Fed.  588,  129  CCA  124. 
See  also  supra  3  1027  text  and  note 


85%;  |  1028  text  and  note  6. 

87.  TJ.  S.  v.  Camden  Iron  Works, 
150  Fed.  214  [rev  on  other  grounds 
158  Fed.  561,  86  CCA  685f  (holdlnr 
that  the  provision  in  the  Elkins  Ad 
to  the  effect  that  any  rate  filed  by  a 
carrier  with  the  Interstate  com- 
merce   commission,    or    in    which  it 

SarWoipates,  shall  be  conclusively 
eemed  to  be  tne  legal  rate  as 
against  such  carrier,  merely  pre- 
scribes the  effect  to  be  given  such 
rate  as  evidence  against  the  carrier 
and  does  not  affect  its  admissibility 
against  the  shipper  who  is  belnt 
tried  for  receiving  a  rebate). 

88.  TJ.  S.  v.  Oamden  Iron  Work*. 
150  Fed.  214  [rev  on  other  grounds 
168  Fed.   661,  85  CCA  685]. 

89.  TJ.  S.  V.  Camden  Iron  Works. 
150  Fed.  214   [rev  on  other  grounds 
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this  section  axe  set  out  below,9?  is  not  restricted  in 
its  provisions  to  departures  from  the  established 
.tariff  rate,  but  is  violated  if  any  other  advantage 
is  given  to  a  shipper,  whereby  discrimination  is 
practiced.31  Unjust  discrimination  and  favoritism 
of  all  kinds  is  condemned  by  the  statute,  and  the 
question  whether  the  existing  conditions  justify  the 
difference  in  rates  charged  is  one  to  be  determined 
as  one  of  fact  on  the  trial.82  Under  the  Hepburn 
amendment  of  the  Elkins  Act  providing  that  a 
shipper  who  is  permitted  to  settle  his  charges. by 
paying  a  less  or  a  different  compensation  to  the 
carrier  than  is  required  of  other  shippers  operating 
under  the  same  or  similar  circumstances  accepts  or 
receives  a  discrimination,33  receiving  payment  by 
note  is  receiving  ' '  a  different  compensation ' '  within 
the  meaning  of  the  statute,  and  the  shipper  from 
whom  such  note  is  received  is  guilty  of  a  violation 
of  the  statute.3*  Unlike  an  indictment  charging  a 
shipper  with  taking  a  rebate  or  concession  which 
need  not  name  any  other  shipper  who  is  required 
to  pay  a  different  rate,  such  an  averment  is  neces- 
sary where  the  indictment  is  based  on  unjust  dis- 
crimination.35 

[J  1030]  0.  Violation  of  Section  10  of  Interstate 
Commerce  Act  and  Its  Amendments.  Section  10 
provides  that  any  person  or  corporation,  or  any 
agent  or  officer  thereof,  who  shall  knowingly  and 
willfully  by  false  billing,  false  classification,  false 
weight,  false  representations  of  the  contents  of  a 
package  or  the  substance  of  the  property, .  false 
statement  or  any  other  device  or  means,  without 
the  consent  or  connivance  of  the  carrier,  obtain  or 
attempt  to  obtain  transportation  of  such  property 
at  less  than  the  regular  rates,  shall  be  deemed 
guilty  of  fraud,  which  is  declared  to  be  a  misde- 
meanor.3* An  indictment  will  not  lie  under  this 
section  for  giving  or  receiving  rebates.37  A  shipper 
is  guilty  of  false  representation,  rendering  him  sub- 
ject to  prosecution  under  the  statute,  where  be  de- 


scribes the  contents  of  a  oar  so  as  to  intentionally 
conceal  its  true  character,  and  induces  the  carrier 
to  charge  him  a  less  rate  than  is  legally  applicable.38 
On  the  other  hand,  the  fixing  of  the  value  of  prop- 
erty in  a  bill  of  lading  at  less  than  its  actual  value, 
for  the  purpose  of  limiting  the  amount  of  the  car- 
rier's liability  in  ease  of  loss,  is  not  a  false  billing 
in  violation  of  the  statute,39  and  the  designation  of 
a  typewriter,  dictionary,  wearing  apparel,  trunk, 
and  personal  effects  as  emigrant  movables  is  not  a 
violation  of  the  act.40  The  offense  may  be  com- 
mitted in  securing  an  adjustment  of  the  freight 
after  delivery  of  the  goods  to  the  consignee.41  The 
statute  applies  to  consignees  as  well  as  to  con- 
signors of  interstate  shipments.42  On  a  prosecution 
based  on  the  statute,  it  is  not  necessary  to  the 
validity  of  the  indictment  that  the  different  tariffs 
should  be  averred  verbatim,  the  gravamen  of  the 
offense  being  the  misrepresentation  by  which  the 
rate  was  obtained.43  Of  course  there  must  be  no 
material  variance  between  the  indictment  and  the 
proof.44  As  evidence  of  the  establishment  of  the 
rate,  the  jury  may  consider  the  testimony  of  those 
employees  of  the  carrier  having  charge  of  that 
branch  of  its  business,  and  also  the  fact  that  they 
posted  a  notice  stating  that  schedules  of  rates 
could  be  inspected  on  application  to  its  agent.49 

[$  1031]  D.  Sending  Dangerous  Goods  by  Carrier 
without  Giving  Notice  of  Their  Character.  In  some 
jurisdictions  statutes  exist  making  the  sending  of 
dangerous  goods  by  railroad  without  notice  a  crim- 
inal offense.44  Under  such  statutes  a  guilty  knowl- 
edge on  the  part  of  the*  sender  of  such  goods  is 
necessary  to  render  him  criminally,  liable;  if  a 
shipper  is  misled  by  the  person  from  whom  he  re- 
ceived the  goods,  as  to  their  nature  and  character, 
and  has  no  guilty  knowledge  of  their  dangerous 
character,  he  is  not  liable  under  the  statute  for 
sending  dangerous  goods  which  he  describes  in  his 
bill  as  harmless  property.47 


XXIX.   LIABILITY  OF  SHTPPEE  OR  CONSIGNEE  TO  CABBIES  FOB  TOBTIOUS  ACT43 


[$    1032]     Consignee's  duty  to   use  care  while 
unloading  goods.     The  consignee  is  liable  to  the 


carrier  for  damages  caused  to  its  trains  through 
his  negligence  in  unloading  freight  which  has  been 


158   Fed.   661.   86   CCA   686]. 

30.  "It  shall  be  unlawful  for  any 
person,  persons,  or  corporation  to 
offer,  crant,  or  give  or  to  solicit, 
accept,  or  receive  any  rebate,  con- 
cession, or  discrimination  In  respect 
to  the  transportation  of  any  prop- 
erty in  interstate  or  foreign  com- 
merce by  any  common  carrier  sub- 
ject to  said  Act  to  regulate  com- 
merce and  the  Acts  amendatory 
thereto  whereby  any  such  property 
shall  by  any  device  whatever  be 
transported  at  a  less  rate  than  that 
named  In  the  tariffs  published  and 
filed  by  such  carrier,  as  «is  required 
by  said  Act  to  regulate  commerce 
and  the  Acts  amendatory  thereto,  or 
whereby  any  other  advantage  Is 
given  or  discrimination  Is  practiced." 
32  U.   S.   St.  ait  L.  847  c  708    {   1. 

31.  V.  S.  v.  Vacuum  Oil  Co.,  163 
Fed.  698. 

32.  U.  S.  v.  Vacuum  Oil  Co.,  168 
Fed.    698. 

33.  Act  June  29,  1906  (34  U.  S. 
St.  at  L.  584  c  3591). 

34.  U.  S.  v.  Sunday  Creek  Co.,  194 
Fed.  252,  264  [aff  210  Fed.  747]. 

38.  U.  S.  v.  Vacuum  Oil  Co.,  153 
Fed.   598. 

36.  Int.  Com.  Act  (24  IT.  8.  St.  at  I* 
379  c  104  I  10),  as  amended  by  Act 
March  2,  1889  (26  U.  S.  St.  at  L.  856  c 
382  S  2);  and  Act  of  June  18.  1910  (36 
V-  S.  St.  at  L.  549  C  309  5  10  par  3) 

37.  U.  S.   v.  Hanley,   71   Fed.   672. 

38.  V.  8.  v.  Sterling  Salt  Co., 
200   Fed.  593. 

38.     George  N.  Pierce  Co.  v.  Wells, 


189   Fed.   661,   110   CCA   646    [aff   236 
U.  S.  278.  35  SCt  361,  59  L.  ed.  576]. 

40.  O'Connor  v.  Great  Northern 
R.   Co.,   118   Minn.   223,   136   NW   743. 

41.  U.  S.  v.  Union  Mfg.  Co.,  240 
U.  S.  605,  36  SCt  420,  60  L.  ed,  822 
(where  the  court  said:  "In  de- 
nouncing as  criminal  'false  billing, 
false  classification,  false  weighing, 
false  representation  of  the  contents 
of  the  package  or  the  substance  of 
the  property,  false  report  of  weight, 
false  statement,  or  other  device  or 
means'  employed  In  order  to  'obtain 
or  attempt  to  obtain  transportation 
for  such  property  at  less  than  the 
regular  rates  than  established,'  the 
lawmaker  regarded  not  merely  the 
physical  transportation  of  the  prop- 
erty, but  the  entire  transaction 
through  which  consignor  or  con- 
signee might  seek  to  evade  the  policy 
of  the  Act  to  subject  all  interstate 
shipments  to  uniform  •  rates  of 
charge  prescribed  in  published 
tariffs.  In  a  case  where  for  any 
reason  the  payment  of  the  freight 
is  not  made  prior  to  the  delivery  of 
the  goods  to  the  consignee  but  re- 
mains to  be  afterwards  adjusted,  the 
effort    to    obtain    an    advantage    not 

Sermltted  by  the  schedules  may  still 
e  exerted  through  fraudulent  repre- 
sentations Influencing  the  adjust- 
ment of  the  freight,  with  precisely 
the  same  effect  as  if  the  representa- 
tions had  preceded  delivery  of  the 
goods.  When  this  is  accomplished, 
there  is  a  fraudulent  obtaining  of 
transportation     at     less     than     the 


established  rate,  within  the  meaning 
of   the  prohibition"). 

48.     V.    S.    v.   Union   Mfg.   Co.,   240 
U.   S.  605.  36   SCt   420,   60   L.  ed.   822. 

43.  U.  S.  v.  Sterling  Salt  Co.,  200 
Fed.  ,693. 

44.  U.   S.    v.    Howell,    56    Fed.    21. 
And  see  Criminal  Law   [22  Cyc  446]. 

[a]  Immaterial  variance. — An  In- 
dictment under  Rev.  St.  {  5440,  and 
under  |  10  of  the  Interstate  Com- 
merce Law,  as  amended  by  Act 
March  2,  1889  (25  U.  S.  St.  at  L.  865 
c  382),  charged  a  conspiracy  between 
lumber  merchants  and  their  servants 
and  an  employee  of  a  railroad  com- 
pany to  procure  less  than  the  estab- 
lished rate  by  falsely  weighing  the 
lumber  shipped,  and  alleged  that  a 
shipment  was  made  from  Bast  Atchi- 
son, Mo.,  where  the  underwertghing 
was  accomplished.  The  evidence 
.showed  that  the  lumber  was  ship- 
ped from  Atchison,  Kan.,  and  that 
the  rates  from  Atchison  and  East 
Atchison  were  the  same.  It  was 
held  that  this  variance  was  Imma- 
terial, if  the  overt  act  charged  the 
under-weighing  was  accomplished  at 
East  Atchison,  within  the  jurisdic- 
tion of  the  district  court  trying  the 
case.     U.  S.  v.  Howell,  66  Fed.  21. 

45.  U.  S.  v.  Howell,  56  Fed.  21. 

46.  See  statutory  provisions. 
Explosives    carried   on  trains   see 

Explosives  [19  Cyc  1]. 

47.  Heme  v.  Garton,  2  E.  &  E.  66, 
106  ECL  66.  121  Reprint  26  (vitriol). 

48.  UabUlty  for  freight  see  supra 
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delivered  to  him  in  a  ear.  It  is  his  duty,  in  exer- 
cising his  privilege  of  going  on  the  carrier's  right 
of  way  to  procure  his  goods,  to  exercise  it  in  such 
a  way  as  not  to  inflict  injury  to  the  other's 
property* 

Dangerous  goods.  A  shipper  desiring  to  ship  a 
dangerous  explosive  by  a  carrier  has  a  right  to  do 
so  if  the  carrier  will  accept  it  for  transportation; 
but  on  delivering  it  it  is  his  duty  to  inform  the 
carrier  fully  of  its  dangerous  character,  in  order 
that  transportation  may  be  declined,  or  if  it  accepted 
that  suitable  provision  may  be  made  against  any 
danger  from  it.  And  a  failure  to  give  the  carrier 
such  notice  will  subject  the  shipper  to  liability 
for  all  damages  arising  from  a  subsequent  ex- 
plosion of  the  articles  shipped.80  The  duty  does 
not  arise  from  any  contract,  express  or  implied, 
but  from  the  principle  expressed  in  the  maxim, 
Sic  utere  tuo  ut  alienum  non  ladas.81  Where 
the  goods  are  delivered  to  the  carrier  by  the 
shipper's  agent  who  has  full  knowledge  of  the 
dangerous  character  of  the  goods,  the  fact  that 
such  agent  may  be  liable  criminally  will  not  affect 
his  principal's  liability  to  respond  in  damages  to 
the  carrier.8*  v  Where  a  consignee  orders  from  dif- 
ferent manufacturers  two  kinds  of  explosives,  and 
each  manufacturer  delivers  to  the  carrier  the  ex- 
plosive ordered  of  him,  without  knowing  of  the 
shipment  by  the  other  of  a  similar  explosive,  and 
without   informing  the   carrier   of   the   dangerous 


nature  of  the  goods,  and  an  explosion  results,  each 
of  the  shippers  is  liable  in.  a  joint  action  for  the 
whole  damages  resulting,  but  there  is  no  liability  on 
the  part  of  the  consignee."  It  has  been  said  that 
"in  every  shipment  there  is  an  implied  contract  on 
the  part  of  the  shipper  that  his  goods  are  not  of 
such  a  character  as  to  cause  injury  to  other  goods, 
and  that,  no  matter  how  innocent  or  how  ignorant 
he  may  have  been  of  their  real  character,  the  law 
will  impute  to  him  knowledge  of  the  fact,  inasmuch 
as  he  has  had  a  better  opportunity  of  acquiring  it 
than  any  other  person."  "  Sot  consignor  is  liable 
in  damages  for  sending  as  "general  cargo"  dan- 
gerous goods  which  emitted  poisonous  fumes  dur- 
ing transit,  causing  the  death  of  the  carrier,  al- 
though he  did  not  know  and  had  no  means  of 
knowing  that  the  goods  carried  were  dangerous.*8 

Goods  of  greater  weight  than  represented  by 
shipper.  It  is  not  a  part  of  the  implied  contract 
of  shipment  that  a  shipper  should  declare  the  trae 
weight  of  an  article  shipped,  and  he  will  not  be 
liable  for  negligence  in  understating  the  weight  of 
an  article  of  this  character  where  an  injury  occurs 
because  the  tackle  used  is  insufficient,  although 
adequate  for  the  weight  stated,**  nor  where  the  car- 
rier's horse  is  injured  in  drawing  the  goods  because 
they  were  of  a  weight  much  greater  than  that 
stated.87  This  is  on  the  ground  that  the  carrier  may 
judge  and  ascertain  the  true  weight  of  the  goods  for 
itself.88 


PART  FOUR:     CARRIERS  OP  PASSENGERS* 
[By  Henry  H.  Skyles] 
I.    DEFINITION  AND  GENERAL  NATUEB 


[$  1033]  A.  In  General.  Publio  carriers  of  pas- 
sengers, like  common  carriers  of  goods,  are  engaged 
in  a-  public  calling  which  imposes  on  them  a  duty 
to  serve  all  without  discrimination;60  and  they  owe 
to  their  passengers  a  degree  of  care  and  protec- 
tion different  from  that  which  may  be  exacted  of 
persons  who  do  not  thus  hold  themselves  out  as 


serving  the  public  in  such  capacity."  Therefore 
the  question  whether  one  who  furnishes  transporta- 
tion to  individuals  is  a  public  carrier  or  not  may 
be  important  for  the  purpose  of  determining  his 
duty  as  to  serving  all  who  may  apply,  and  also  the 
care  and  prudence  which  he  is  required  to  exercise. 
For  either  purpose  a  public  carrier  of  passengers 


*».  New  York,  etc.,  R.  Co.  v.  At- 
lantic Refining  Co.,  129  N.  T.  697,  29 
NE  829  [rev  13  NTS  466]  (where  It 
was  held  that  a  railroad  company 
owes  no  duty  to  a  person  to  whom  it 
has  delivered  a  carload  of  lumber  on  a 
siding  adjacent  to  the  main  track  to 
watch  and  take  care  of  the  car  and 
its  contents,  and  that,  If  the  owner 
of  such  lumber,  after  unloading;  a 
part  of  it,  leaves  it  standing;  over 
night,  without  replacing  the  fasten- 
ings to  hold  It  on  the  car,  and  in 
consequence  the  lumber  is  blown  on 
the  main  track  and  causes  a  train,  to 
be  derailed,  he  is  liable  to  the  car- 
rier for  the  damages  thus  caused; 
and  the  company  cannot  be  said  to 
be  guilty,  of  contributory  negligence 
In  such  a  case  In  acting  on  the  as- 
sumption that  defendant  would  per- 
form his  duty  in  properly  securing 
the  lumber). 

60.  International  Mercantile  Mar. 
Co.  v.  Fels,  170  Fed.  275,  95  CCA 
471,  18  AnnCas  18;  Boston,  etc.,  R.  Co. 
v.  Shanly,  107  Mass.  568  (in  this  case 
It  appeared  that  a  party  had  ordered 
of  one  manufacturer  a  substance 
known  as  "dualln,"  and  of  another 
a  box  of  articles  used  to  explode 
dualln.  These  were  shipped  by  the 
two  manufacturers,  neither  knowing 
of  the  shipment  by  the  other,  and 
neither  riving  the  carrier  any  no- 
tice of  the  character  of  the  articles 
shipped.  On  the  route  an  explosion 
occurred,  and  much  damage  was 
done  to  the  railroad  company's 
property  and  to  property  of  other 
persons.  Two  separate  actions  were 
decided    together— one    by    the    rail- 


road company  against  the  manufac- 
turers who  shipped  the  goods,  for 
damages  to  its  own  property;  the 
other  by  the  injured  third  parties 
for  the  use  of  the  company,  for 
damages  sustained  by  them,  the 
company  having  paid  them  for  the 
injuries  sustained  by  them  and 
taken  an  assignment  of  their  cause 
of  action,  and  the  court  held  that 
both  actions  should  be  sustained; 
that  the  shippers  were  liable  to  the 
company  and  to  third  parties  In- 
jured by  such  explosion;  that  the 
consignee  was  not  liable;  that  the 
faot  that  the  company  had  paid  the 
third  parties  for  the  Injuries  sus- 
tained by  them,  and  a  recital  In  the 
declaration  that  the  action  was 
brought  for  the  use  and  benefit  of 
the  carrier,  were  not  an  admission 
that  the  loss  occurred  through  the 
company's  negligence  and  would  not 
defeat  the  action).  See  also  Barney 
v.  Burnstenblnder,  7  Lans.  (N.  T.) 
210,  64  Barb.  212;  Heme  v.  Garton, 
2  E.  ft  E.  66,  105  ECL  66,  121  Re- 
print 26. 

61.  Boston,  etc.,  R.  Co.  v.  Shanly. 
107  Mass.  568. 

58.  Barney  v.  Burstenblnder,  7 
Dans.    (N.    Y.)    210,   64    Barb.    212. 

63.  Boston,  etc.,  R.  Co.  v.  Shanly, 
107  Mass.  668. 

54.  Hutchinson  Carriers  (3d  ed) 
}  798.  To  same  effect  Pierce  v. 
Winsor,  19  F.  Cas.  No.  11,151,  2 
Sprague  35;  Brass  v.  Maltland.  6  E. 
ft  B.  470,  88  ECL  47fl,  119  Reprint 
940. 

56.  Bamfleld  v.  Ooole,  etc., 
Transp.  Co.,  Ltd.,  [1910]   2  K.  B.  94. 


58.  Hanna  v.  Pitt  121  App.  Div. 
420,    106   NTS   145. 

57.  Bally  v.  Merrell,  2  Bulstr.  »«, 
81  Reprint  81. 

68.  Bally  v.  Merrell,  S  Bulstr.  94, 
81  Reprint  81. 

59.  Cross  ref aTenoss  i 
"Common   carrier"   as   not   including 

carriers  of  passengers  aee  supra 
1  3. 

Discrimination  by  reason  of  race, 
color,  or  condition  see  Civil  Rights 
[7  Cyc  169];  Constitutional  Law 
(8  Cyc   1073  et  seq]. 

Duties  and  liabilities  of  ferry  com- 
pany as  common  carrier  aee  Fer- 
ries [19  Cyc  6081. 

Liability  for  violation  of  statute  for- 
bidding running  of  excursion  trains 
on  Sunday  see  Sunday  [37  Cyc 
549], 

Liability  of  carrier  for  false  impris- 
onment of  passenger  see  False  Im- 
prisonment flS  Cyc  227  et  seq]. 

Matters  peculiar  to  carriage  by  ves- 
sels see  Shipping  [36  Cyc  1]. 

Receiving  or  using  pass  by  notary 
public  as  ground  for  forfeiture  of 
office  see  Notaries  [29  Cyc  1074 
note  45]. 

Regulation  of  carriage  of  passengers 
as  regulation  of  commerce  see 
Commerce  [7  Cyc  406  et  seq]. 

Right  of  passenger  to  carry  weapons 
Bee  Weapons  [40  Cyc  358]. 

Statutory  and  municipal  regulation 
of  passenger  service  and  accom- 
modation of  street  railroads  see 
Street  Railroads  [36  Cyc  1341  et 
seq]. 

80.  See  Infra  !  1063. 

81.  Stanley    v.     Steele.     77    Conn. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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may  be  defined  as  "one  who  undertakes  for  hire 
to  carry  all  persons,  indifferently,  who  may  apply 
for  passage,"*2  as  long  as  there  is  room  and  there 
is  no  legal  excuse  for  refusing.83 

Holding  out.  To  constitute  a  carrier  a  common 
carrier  it  is  necessary  that  it  hold  itself  out  to 
the  public  as  engaged  in  the  business  of  carrying 
passengers;84  and  hence  one  who  occasionally  car- 
ries a  passenger  as  a  matter  of  special  accommoda- 
tion and  agreement  does  not  thereby  become  a  com- 
mon carrier  of  passengers.85  The  fact  that  the 
owner  of  a  private  automobile  hires  it  to  certain 
friends  but  not  to  everybody  does  not  indicate  that 
his  automobile  is  devoted  to  the  business  of  a  com- 
mon carrier.** 

The  destination  of,  or  distance  to  be  traveled  by, 
the  passenger  is  immaterial  in  determining  whether' 
the  carrier  is  or  is  not  a  common  carrier. 

Distinguished  from  carrier  of  goods.  A  carrier 
of  passengers  is  to  be  distinguished  from  a  carrier 
of  goods  not  only  as  to  the  extent  of  the  liability, 
but  also  as  to  the  nature  of  the  contract.  The 
carriage  of  goods  is  a  bailment,  and  the  liability 
arising  therefrom  for  injuries  to  the  goods  is  a 
liability  arising  out  of  the  contract,  whereas  the 
carriage  of  passengers  is  not  a  contract  of  bail- 


ment,"8  and  the  liability  of  the  carrier  for  injuries 
to  passengers  depends  entirely  on  negligence,  and 
is  sometimes  said  as  regards  common  carriers  to 
arise  out  of  a  public  duty  to  carry  safely  imposed 
by  law.8*  The  distinction  between  a  carrier  of 
passengers  and  a  carrier  of  goods  is  aptly  exem- 
plified in  the  case  of  the  transportation  of  pas- 
sengers and  the  transportation  of  baggage  by  a 
common  carrier;  the  carrier  is  at  the  same  time  a 
carrier  of  passengers  and  a  carrier  of  goods,  its 
liability  as  carrier  in  the  former  case  depending 
on  its  negligence,  whereas  in  the  latter  case  the 
carrier  is  liable  for  all  injuries  not  caused  by  an 
act  of  God  or  of  the  public  enemy." 

Public  and  private  carrier  distinguished.  The 
distinction  between  a  publio  or  common  carrier  of 
passengers  and  a  special  or  private  carrier  of  the 
same  ,is  that  it  is  the  duty  of  the  former  to  receive 
all  who  apply  for  passage,  so  long  as  there  is  room 
and  no  legal  excuse  for  refusing,  while  such  duty 
does  not  rest  upon  the  latter.11 

{$  1034]  B.  Particular  Classes  of  Passenger  Car- 
rier?— 1.  In  General."  Public  or  common  carriers  of 
passengers  are  generally  held  to  include  all  those 
who  as  a  business  carry  passengers  by  means  of 
stagecoach,"  omnibus,7*  public  hack  or  taxicab,TB 


688,  693.  60  A  640.  60  LRA  661.  X  Ann 
Cas  842  [cit  Cyc]. 

83.  Thompson  Carriers  Pass.  26, 
note  1  [quot  Richmond  v.  Southern 
Pac.  Co..  41  Or.  64.  60,  67  P  947.  949, 
93  AmSR  694.  67  LRA  616'  Thomp- 
son-Huston Electric  Co.  v.  Simon,  20 
Or.  60.  25  P  147,  23  AmSR  86,  10  LRA 
251];  Bouviar  L.  D.  fquot  Central  of 
Georgia  R  Co.  v.  LIppman,  110  Ga, 
665.  673.  66  SB  202.  60  LRA  673]; 
Orr  v.  Boockholdt,  10  Ala.  A.  331, 
65  S  430;  Verner  v.  Sweitzer,  12  Pa. 
208;  McGregor  v.  GUI,  114  Tenn. 
521,  524.  86  8W  318.  108  AmSR  919 
felt  Cyc];  Nashville,  etc.,  R.  Co.  v. 
Messino.  1  Sneed  (Tenn.)  220;  Gll- 
Hngham  v.  Ohio  River  R.  Co.,  86  W. 
Va.  588,  14  SB  243,  89  AmSR  827, 
14  LRA  798. 

[a]  Other  definitions  (1 )  "One 
who  transports  such  passengers  as 
choose  to  employ  him  from  place 
to  place  for  reward."  Wharton  Nest. 
if  645.  625  [quot  Burke  v.  State,  64 
Misc.  558,  680.  119  NYS  1089].  (2) 
"One  who  undertakes  to  carry  per- 
sons from  place  to  place,  gratui- 
tously, or  for  hire."  Simmons  v. 
Oregon  R.  Co.,  41  Or.  151,  167,  69  P 
440.  1022. 

[b]  A  person  carrying  prison*** 
of  war,  under  oontraot  with  the  gov- 
ernment, Is  a  carrier  as  to  the  neces- 
sary guards,  and  not  merely  a  gov- 
ernment agent.  Truex  v,  Erie  R.  Co., 
4  Lans.   <N.  T.)  198. 

[c]  A  contractor  to  oarry  the  mall 
between  a  railroad  station  and  the 
post  office  in  a  town  Is  not  a  common 
carrier.  Davis  v.  Crlsham,  213  Mass. 
151.  99  NE  959. 

63.  Bouvler  L.  D.  [quot  Georgia 
Cent.  R.  Co.  v.  LIppman,  110  Ga.  665, 
673,  36  SE  202,  50  LRA  6731;  Orr  v. 
Boockholdt,  10  Ala.  A.  331,  65  S  430; 
GUlingham  v.  Ohio  River  R.  Co..  35 
W.  Va.  688.  14  SE  243,  29  AmSR  827, 
14  LRA  798;' Rex  v.  Toronto  R.  Co.. 
23  Ont.  L.  186,  203,  2  OntWN  681,  18 
OntWR  104  £cit  CycJ. 

Duty  to  reoelve  and:  transport  pas- 
sengers see  infra  S  1063  et  seq. 

64V,  N.  H. —  Murch  v.  Concord  R. 
Corp.,  29  N.  H.  9.  61  AmD  631. 

Or. —  Thompson-Houston  Electric 
Co.  v.  Simon.  20  Or.  60,  26  P  147,  23 
AmSR  86.   10  LRA  261. 

Porto  Rico. — Velez  v.  Llavina,  18 
Porto  Rico  634. 

Tenn. — Nashville,  etc,  R.  Co.  v. 
Messino,  1  Sneed  220  [quot  McGregor 
v.  GUI.  114  Tenn.  521,  624,  86  SW  318, 
108  AmSR  919]. 

Va. — Carlton  v.  Boudar,  118  Va. 
521.  625.  88  SE  174. 

"To  constitute  one  a  common  car- 


rier it  is  necessary  that  he  should 
hold  himself  out  to  the  community 
aa  such.  This  may  be  done  not  only 
by  advertising,  eta,  but  by  actually 
engaging  in  the  business  and  pursu- 
ing the  occupation  as  an  employ- 
ment." Nashville,  etc.,  R.  Co.  v. 
Messlnq,  1  Sneed   (Tenn.)   220,  226. 

80.  Murch  ▼.  Concord  R.  Corp.,  29 
N.  H.  9.  61  AmD  631. 

66.  Forbes  v.  Reinman,  112  Ark. 
417,  166  SW  568,  51  LRANS  1164  and 
note;  Velez  v.  Llavina,  18  Porto  Rico 
634. 

[a]  Those  of  whom  one  hires  aa 
automobile  with  a  chauffeur  to  drive 
him  and  his  guests  where  he  directs 
become  private  carriers  for  hire. 
Forbes  v.  Reinman.  112  Ark.  417,  146 
SW  563,  61  LRANS  1164. 

67.  Parmelee  v.  Lowits,  74  Hi 
116,  24  AmR  276;  Benett  v.  Peninsu- 
lar, etc..  Steamboat  Co.,  6  C.  B.  776, 
60  ECL  776,  136  Reprint  1458. 

[a]  Transportation  within  that 
limits  of  m  city.- -The  proprietor  of 
an  omnibus  line  for  transporting  all 

Passengers  who  may  apply  to  nun, 
rom  a  railway  station  to  hotels  in 
the  same  town,  la  a  common  carrier. 
Parmelee  v.  Lowits,  74  111.  116,  24 
AmR  276. 

68.  Boyce  v.  Anderson.  2  Pet. 
(U.  S.)  160.  7  L.  ed.  379;  McDonald 
v.  Clark.  15  S.  C.  L.  223. 

69.  Brewer  v.  New  York,  etc.,  R. 
Co.,  124  N.  Y.  59,  26  NE  324,  21  Am 
SR  647,  11  LRA  483;  Ansell  v.  Water- 
house,  2  Chit.  1,  18  ECL  469.     Com- 

gare  Alton  v.  Midland  R.  Co.,  19  C. 
:.  N.  B.  213,  115  ECL  213,  144  Re- 
print 768  (where  the  liability  of  a 
common  carrier  for  Injuries-  to  a 
servant  was  held  to  depend  solely 
on  the  contract  of  carriage,  and 
therefore  the  master  could  not  sue 
the  carrier  for  the  loss  of  his  serv- 
ant's services). 

XJabUlty  dependant  on  negligence 
see  generally  Infra  f  1302. 

70.  U.  S.— Stokes  v.  Saltonstftll, 
13  Pet.   181,   10  L.  ed.  116. 

111. —  Chicago,  etc.,  R.  Co.  v.  Car- 
roll, 6  111.  A  201. 

Mich. —  Grand  Rapids,  etc,  R  Co. 
v.  Huntley,  38  Mich.  537,  31  AmR 
321. 

N.  H. —  Bennett  v.  Dutton.  10  N. 
H.    481. 

N.  Y.— Caldwell  v.  Murphy,  8  N.  Y. 
Super.  233  [aff  11  N.  Y.  416];  Cam- 
den, etc.,  R.,  etc.,  Co.  v.  Burke,  13 
Wend.  626,  28  AmD  488. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Mitchell,  11  Helsk.  400, 

W.  Va. — GUlingham  v.  Ohio  River 
R.  Co..  36  W.  Va.  688.  14  SE  243.  29 


AmSR  827,  14  LRA  798. 

Eng. — Crofts  v.  Waterhouse,  8 
Bing.  319,  11  ECL  160,  130  Reprint 
536;  Christie  v.  Griggs,  2  Campb.  79. 

Carrier  liable  for  personal  injuries 
only  In  oase  of  negllgenoe  see  Infra 
«  1M2. 

rJablUty  for  baggage  see  Infra  gi 
1572,   1673. 

71.  Indianapolis  Tract.,  etc.,  Co. 
v.  Lawson.  148  Fed.  834,  74  CCA 
630,  6  LRANS  721,  6  AnnCas  666; 
Orr  v.  Boookholdt,  10  Ala.  A  381. 
65  S  480;  Forbes  v.  Reinman,  112 
Ark.  417,  166  SW  663,  51  LRANS 
1164. 

"A  public,  common  carrier  of  pas- 
sengers Is  distinguished  from  private 
carriers  by  the  franchises  conferred 
upon  it,  and  the  obligations,  restric- 
tions, and  liabilities  with  which  it 
is  charged,  all  flowing  from  con- 
siderations of  public  policy.  It  must 
carry  all  alike,  and.  for  a  reasonable 
compensation,  furnish  reasonable  ac- 
commodations, must  continuously 
operate  its  line,  and  submit  to  rea- 
sonable regulation.  It  has  the 
franchise  of  taking  tolls,  and,  If  a 
street  railway  corporation,  the  fran- 
chise of  laying  tracks  in  the  streets, 
of  stringing  wires  and  setting  poles, 
and  the  right  of  way  over  all  private 
means  of  transportation."  Indian- 
apolis Tract.,  etc.,  Co.  v.  Lawson. 
143  Fed.  884,  837.  74  CCA  630,  6 
LRANS   721,   6   AnnCas   666. 

7s.    Palace  and  sleeping  oar  oom- 
see  Infra  5   1529. 

78.  Fail-child  v.  California  Stage 
Co.,  18  Cal.  699-  Prink  v.  Coe,  4 
Greene  (Iowa)  655,  61  AmD  141; 
Bennett  v.  Dutton,  10  N.  H.  481; 
Lovett  v.  Hobbs,  2  Show.  127,  89  Re- 
print 836. 

[a]  Kennies  are  not  vehicles  used 
for  carrying  passengers.  Burlington 
v.  Unterkircher,  99  Iowa  401,  68  NW 
795. 

74.  Parmelee  v.  Lowits,  74  111. 
116,  24  AmR  276;  Parmelee  v.  Mc- 
Nulty,  19  111.  656.  Compare  Baker  v. 
Ellison,  [1914]  2  K.  B.  762  (holding 
that  a  corporation  with  statutory 
authority  to  run  motor  omnibuses 
was.  by  reason  of  notices  exhibited 
thereon,  not  common  carrier  of  pas- 
sengers on  the  top  of  its  omnibuses 
In  regard  to  certain  portions  of  the 
route). 

[a]  Vroof  that  a  person  is  the 
driver  of  a  "licensed  hnn"  In  a  city 
does  not  show  him  to  be  a  common 
carrier,  and  thus  legally  bound  to 
carry  passengers.  Atlantic  City  v. 
Dehn,  69  N.  J.  L.  233,  64  A  220. 
78.    U.  6. — Terminal  Taxlcab  Co.  v. 
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jitney,7*  steamboat,77  or  ferry.™  But  a  hackman 
who  has  no  established  route,  place  of  business, 
or  time  of  employment,  although  a  carrier  in  a 
restricted  sense,  is  not  a  common  carrier.1* 

A  livery-stable  keeper  does  not  hold  himself  out 
to  serve  any  and  all  persons,  but  operates  only 
under  a  special  "contract,  and  deals  with  such  per- 
sons only  as  he  chooses,  and  is  in  no  sense  a  com- 
mon carrier.*0 

f  $  1035]  2.  Railroads;  Street  Railroads.  Railroad 
companies  are  generally  by  the  nature  of  their 
business  public  carriers  of  passengers,81  and  bound 
to  carry  to  the  extent  of  the  capacity  of  their  pas- 


senger trains  all  suitable  persons  who  apply  for 
transportation  in  a  proper  way.*2  But  a  railroad 
company  may  occasionally  carry  passengers  on  its 
freight  trains  without  thereby  making  itself  a 
common  carrier  of  passengers  on  such  trains  ;**  and 
a  company  which  operates  only  freight  cars  is  not 
such  a  carrier.**  So  a  railroad  company  is  not  a 
carrier  of  passengers  with  reference  to  a  person 
who  is  allowed  to  ride  on  a  handcar.86  The  receiver 
or  trustee  operating  a  railroad  is  a  carrier  of  pas- 
sengers.** A  railroad  company  is  not  a  common 
carrier  of  Pullman  cars  and  employees  performing 
duties  therein,  and  is  not  bound  to  haul  such  ears 


Public  Utilities  Commn.,  241  U.  B. 
252,  36  SCt  582,  60  L.  ed.  984. 

Ala. — Lindsay  v.  Anniston,  104 
Ala.  257,  16  S  645.  63  AmSR  44,  27 
LRA  436.  ,_  _,      _ 

Iowa. — Bonce  v.  Dubuque  St.  R. 
Co..  63  Iowa  278.  5  NW  177,  36  AmR 
221 

Kan. — Desser  v.  Wichita.  96  Kan. 
820.  163  P  1194.  LRA1916D  246; 
Lewark  v.  Parkinson.  73  Kan.  553,  86 
P  601.  5  LRANS  1069. 

Mo. —  Lemon  v.  Chanslor,  CI  Ho. 
340,  30  AmR  799. 

N.  Y. — Yellow  Taxicab  Co.  v. 
Gaynor,  82  Misc.  94,  148  NYS  279 
[aft  159  Add.  Div.  888.  144  NTS  494]: 
Stiner  v.  Metropolitan  St.  R.  Co.,  84 
NYS  286. 

Pa. — Donnelly  v.  Philadelphia,  etc., 
R.  Co.,  63  Pa.  Super.  78;  Primrose  v. 
America  Casualty  Co.,  19  Pa.  Dist. 
471. 

Va. — Carlton  v.  Boudar.  Ill  Va. 
621,  88  SB  174. 

'  "Taxicabs  are  now  so  generally  in 
use  that  they  are  included  In  the 
class  of  common  carriers.  The  name 
is  a  coined  one  to  describe  a  con- 
veyance similar  tp  a  hackney  car- 
riage operated  by  electric  or  steam 
power,  and  held  for  public  hire  at 
designed  places,  subject  to  municipal 
control."  Donnelly  v.  Philadelphia, 
etc.,  R.  Co..  53  Pa.  Super.  78,  82. 

[a]  A  tasdoab  company  In  the 
business  of  transporting-  persons  for 
hire  from  one  part  of  the  city  to 
another  and  holding  itself  Out  to 
carry  one  and  all  Is  a  common  car- 
rier of  passengers.  Van  Hoefen  v. 
Columbia  Taxicab  Co.,  179  Mo.  A. 
591.  162  SW  694. 

Owner  of  automobile  as  private 
carrier  see  supra  (  1083. 

78.  Nolen  v.  Riechman.  225  Fed. 
812;  Houston  v.  Des  Moines,  (Iowa) 
156  NW  883;  Desser  v.  Wichita,  96 
Kan.  820,  153  P  1194,  LRA1916D  246. 

[a]  A  statute  which  defines  as  a 
common  carrier  any  person  or  cor- 
poration operating  for  hire  any  pub- 
lic conveyance  propelled  by  steam, 
gasoline,  electricity,  or  other  power. 
for  purposes  of  transportation  simi- 
lar to  that  ordinarily  afforded  by 
street  railways,  but  not  operated  on 
fixed  tracks,  by  Indiscriminately 
stopping  and  discharging  passengers 
along  the  way,  ana  declaring  the 
business  of  such  a  common  carrier 
to  be  a  privilege,  and  forbidding  any 
such  carrier  to  occupy  any  street  or 
public  place  in  a  city  or  town  with- 
out first  obtaining  a  permit  by  ordi- 
nance giving  the  right  of  such  oc- 
cupancy, and  embodying  rates,  terms, 
and  conditions  such  as  a  city  or 
town  may  impose,  etc.,  defines  a  new 
class  of  common  carriers,  and  the 
act  is  not  Invalid  when  applied  to 
the  operation  of  jitneys.  Nolen  v. 
Riechman,  226  Fed.  812  (construing 
Tenn.  Act  April  3.   1915). 

[b]  Street  railroad  distinguished. 
—"A  substantial  distinction  between 
the  property  of  the  owner  of  a  street 
railway  and  that  of  the  owner  of  a 
'jitney'  should  not  escape  attention. 
The  former  consists  of  a  fixed  plant, 
including  rolling  stock,  whioh  is 
operative  only  along  tracks  provided 
for  the  purpose,  while  that  of  the 
latter  is  fugitive  in  character,  since 


It  Is  operative  through  its  own 
power  upon  any  portion  of  the  sur- 
face of  an  ordinary  highway."  Nolen 
v.  Riechman,  225  Fed.  812.  819. 

[c]  Vaxloab  distinguished^— "While 
the  'Jitney*  and  the  taxicab  are 
physically  the  same,  yet  the  services 
they  perform  materially  differ.  The 
service  of  the  one  Is  designed  to  ac- 
commodate persons  traveling  along 
distant  routes  and  at  a  rate  of  fare 
common  to  all;  but  the  service  of  the 
other  is  .intended  for  the  accommo- 
dation of  persons  whose  destinations 
involve  varying  distances  and  lines 
of  travel  and  presumably  at  vary- 
ing prices.  The  two  kinds  of  service 
would  signify  substantial  difference 
In  number  of  vehicles  needed  to  meet 
the  respective  demands;  and  so  the 
dangers  attending  the  operation  of 
the  "jitney*  presumably  would  ma- 
terially exceed  those  arising  In  the 
taxicab  service."  Nolen  v.  Riech- 
man. 226  Fed.  812.  820. 

77.  U.  S.— The  Aberfoyle,  1  F. 
Gas.  No.  IT.  1  Blatchf.  360;  Jencks 
v.  Coleman.  It  F.  Gas.  No.  7.261,  2 
Sumn.  221-  The  Pacific  18  F.  Ca*.  No. 
10,643,  1  BlatcM.  569;  The  Zenobia. 
30  F.  Cas.  No.  18,208,  1  Abb.  Adm. 
48. 

Ky. — Reasor  v.  Paducah,  etc..  Ferry 
Co..  162  Ky.  220,  153  '  SW  222,  43 
LRANS  820. 

N.  C. — White  v.  Norfolk,  etc.,  R. 
Co..  116  N.  C.  631,  20  SB  191,  44 
AmSR  419. 

Pa.— McBrlde  v.  McNally,  243  Pa. 
206.  89  A  1181.  62  LRANS  259. 

S.  C— McClenaghan  v.  Brock,  38 
8    C    L    17 

See  generally  Shipping  [36  Cyc 
120]. 

[a]  "A  steamboat  company,  hold- 
ing Itself  out  to  the  public  as  a  car- 
rier of  passengers  and  freight.  Is  a 
common  carrier."  Reasor  v.  Padu- 
cah. etc..  Ferry  'Co.,  162  Ky.  220,  222, 
153  SW  222,  43  LRANS  820  jcit  Cyc]. 

M>]  Points  not  on  regular  route. 
— The  liability  of  the  owner  as  car- 
rier is  not  affected  by  the  fact  that 
the  boat  is  let  to  run  between  points 
not  on  its  regular  route.  White  v. 
Norfolk,  etc.,  R.  Co.,  115  N.  C.  681, 
20  SB  191.  44  AmSR  489. 

78.  Cal. — May  v.  Hanson,  6  Cal. 
360.  63  AmD  135. 

Iowa. — Slimmer  v.  Merry.  23 
Iowa  90;  Whltmore  v.  Bowman,  4 
Greene  148. 

Mass. — Le  Barron  v.  East  Boston 
Ferry  Co.,  11  Allen  312,  87  AmD  717. 

Mich. — Melsner  v.  Detroit,  etc., 
Ferry  Co.,  154  Mich.  646.  118  NW  14, 
129  AmSR  493,  19  LRANS  872. 

Minn. — Blakeley  v.  Le  Due,  19 
Minn.  187. 

N.  Y. — Brockway  v.  Lascala,  1 
Bdm.  Sel.  Cas.   136. 

N.  C. — Splvey  v.  Farmer,  3  N.  C. 
619. 

[aj  A  city  operating  a  ferryboat 
is  a  common  carrier.  Davies  v.  Bos- 
ton, 190  Mass.  194.  76  NB  663. 

[b]  Boat  to  amusement  park. — 
A  company  incorporated  to  own  and 
to  operate  ferries  on  a  river,  which 
also  owns  and  operates  an  amuse- 
ment park  and  steamers  for  the 
transportation  of  persons  to  and 
from  the  park,  is  not  a  common  car- 
rier   while    engaged    In    transporting 


such  persons.  Melsner  v.  Detroit 
Ferry  Co.,  154  Mich.  545,  118  NW  14. 
78).  Oodbout  v.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188.  81  NW  135. 
47  LRA  532;  Brown  v.  New  York 
Cent.,  etc.,  R.  Co..  75  Hun  365.  27 
NYS  69. 

80.  Ala. — Georgia  Life  Ins.  Co.  v. 
Easter.  189  Ala.  472,  66  S  614,  LRA 
1915C  456.  . 

Conn. — Stanley  v.  Steele.  77  Conn. 
688,  60  A  640.  69  LRA  561.  2  AnnCu 
342  and  note. 

111.— Payne  v.  Halstead,  44  111.  A 
97. 

Mo.— Slegrist  V.  Arnot.  86  Mo.  200. 
66  AmR  424  [rev  10  Mo.  A.  197]; 
Trout  v.  Watklns  Livery,  etc.,  Co., 
148   Mo.   A    621,   130  SW    136. 

Tenn. — McGregor  v.  Gill,  114 
Tenn.  521,  86  SW  318,  108  AmSR 
919.  • 

Uvery-etable  keepers  gwmermUy 
see   Livery-Stable  Keepers    [26   Cye 

1604]. 

81.  Davis  r.  Button.  78  Cal.  247, 
18  P  133,  20  P  645;  Caldwell  v. 
Richmond,  etc.,  R.  Co.,  89  On.  550. 
15  SB  678:  Chicago,  etc.,  R.  Co.  v. 
Hamler.  216  111.  626.  74  NB  705,  101 
AmSR  187.  1  LRANS  674.  3  AnnCae 
42;  Klwoczka  v.  Public  Service  R 
Co.,  32  N.  J.  L.  J.  144.  But  see  East 
Indian  R.  Co.  v.  Mukerjee.  [1901] 
A.  C.  396.  3  BRC  420  (holding  that 
railroad  companies  are  bound  to  use 
reasonable  care  and  diligence  In  the 
conveyance  of  passengers,  but  they 
are  not  common  carriers  of  passen- 

?ers  and  are  not  under  the  obilga- 
lon  to  carry  safely), 
[a]  A  railroad  company  author- 
ised to  take  property  under  the 
power  of  eminent  domain  becomes 
pro  hac  vice  a  common  carrier. 
Caldwell  v.  Richmond,  etc.,  R.  Co., 
89  Ga.  650.  15  SB  678. 

83.     See  Infra  It  1063-1068. 

83.  Murch  v.  Concord  R.  Corp.,  29 

r.  H.  9,  61  AmD  631.     See  also  infra 
1060. 

84.  Dodson  v.  Clark  Lumber  Co., 
123  Ark.  60.  184  SW  417;  Self  v.  Adel 
Lumber  Co.,  5  Ga.  A  846,  64  SE  112. 

[a]  lumber  company.— (1 )  A 
lumber  company  operating  an  engine 
and  flat  cars  to  haul  lumber  and 
transport  its  employees  to  and  from 
their  work  is  not  a  carrier  of  pas- 
sengers, and  its  employees  while 
being    transported    are    not,   passen- 

Sers.  Self  v.  Adel  Lumber  Co.,  t 
a.  A.  846,  64  SE  112.  (2)  A  Iog- 
flng  company  operating  a  railroad 
o  haul  timber  to  Its  mill,  and  on 
which  it  occasionally  hauls  mate- 
rials for  others,  but  which  does  not 
carry  passengers  at  all  except  gra- 
tuitously and  under  a  stipulation 
exempting  it  from  liability  for  neg- 
ligence. Is  not  a  common  carrier  of 
passengers.  Dodson  v.  Clark  Lum- 
ber Co..   123  Ark.  60.  184  SW  417. 

86.  Hoar  v.  Maine  Cent.  R  Ce, 
70  Me.  65,  35  AmR  209.  See  also 
infra  |  1069. 

88.  U.  S. — Washington,  etc..  R 
Co.  v.  Brown,  17  Wall.  445,  21  L.  ed. 
676. 

Conn. — Lamphear  v.  Buckingham. 
33  Comsi.   227. 

D.    C. — Jones    v.    Pennsylvania    R. 

Co..  19  D.  C.  178.  „     . 

VN.    J. — Klein   v.    Jewett.    26  N.  J. 


For  later  oases,  developments  and  ofcanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1035-1036] 


CARRIERS 


[10  C.  J.]    609 


when  tendered  to  it  by  the  Pullman  company  with 
its  conductors,  porters,  or  other  employees,87  unless 
its  charter  requires  it  so  to  do,88  subject  to  such 
rules  and  regulations  as  may  be  prescribed;89  and 
if,  under  such  a  charter,  it  contracts  with  a  Pull- 
man company  to  haul  its  cars,  at  necessarily  con- 
tracts as  a  common  carrier.80 

As  between  different  companies,  where  one  rail- 
road company  is  operating  its  train  on  the  line 
of  another  road,  the  company  operating  the 
train  is  generally  deemed  the  carrier  as  to  pas- 
sengers on  such  train;01  and  where  one  company 
operates  the  trains  of  another  road  over  its  track 
it  is  deemed  the  carrier,**  except  where  it  furnishes 
only  the  motive  power.83  The  owner  of  a  train  or 
boat  leased  for  an  excursion,  the  crew  being  fur- 
nished with  the  train  or  boat,  is  the  carrier  as  to 
passengers  conveyed,  although  the  means  of  convey- 
ance may  be  under  the  general  direction  of  the 
manager  of  the  excursion.8* 

A  street  railroad  company,  irrespective  of  the 
motive  power,  is  a  common  carrier  of  passengers,85 
although  it  is  constructed  on  private  property. 

Eq.  474   [aff  27  N.  J.  Eq.  650] 

"       ~~     "  Fai  "" 


The  owner  and  operator  of  a  scenic  railway  in  an 
amusement  park  is  subject,  where  he  has  accepted 
passengers  on  such  railway  for  hire,  to  the  liabili- 
ties of  a  carrier  of  passengers  generally.07 

State  as  common  carrier.  Where  a  state  owns 
and  operates  a  railway  system  at  a  park,  posts 
notices  calling  attention  to  the  railway  and  the  fare 
charged  to  ride  thereon,  has  ticket  offices,  maintains 
the  structure, ,  provides  the  cars  and  machinery 
which  runs  them,  and  receives  the  revenue  of  its 
operation,  it  is  a  common  carrier'' of  passengers 
for  hire,  subject  to  liability  as  such.88 

[4  1036]  3.  Elevators.88  The  owner  or  manager 
of  a  passenger  elevator  used  in  a  building  for  the 
transportation  of  tenants  and  others  is  not;  in  the 
.full  sense  of  the  term  a  common  carrier  of  pas- 
sengers.1 However,  with  reference  to  the  safety  of 
the  passengers  on  an  elevator  a  similar  degree  of 
care  is  usually  required  of  the  owner  or  manager 
as  is  exacted  of  other  passenger  carriers,1  and  with 
this  idea  in  view  it  has  been  held  in  many  cases 
that  such  an  owner  or  manager  is  a  common  carrier 
of  passengers  as  to  persons  using  the  elevator;8  and 


Wash. — O'Toole  v.  Faulkner,  29 
Wash.   544,   70  P  58. 

87.  Chicago,  etc.,  R.  Co.  v.  Hand- 
ler, 21B  111.  £25.  74  NE  706,  106  Am 
SR  187.  1  LRANS  674,  3  AimCas  42. 

Palace  and  sleeping'  cam  generally 
see  Infra  SI  1529-1666. 

88.  Coleman  v.  Pennsylvania  R. 
Co..  242  Pa.  304.  89  A  87,  50  LRANS 
432.  AnnCasl916B   529. 

89.  Coleman  v.  Pennsylvania  R. 
Co..  242  Pa.  304.  89  A  87,  50  LRANS 
432.  AnnCasl915B   529. 

[a]  Weed  sot  depart  from  regula- 
tions.— Where  a  railroad  company's 
charter  requires  it  to  haul  cars 
owned  by  others.  It  cannot  refuse  to 
transport  cars  of  a  sleeping  car  com- 
pany containing  employees  of  that 
company,  but  may  refuse  to  haul 
such  in  connection  wtith  passenger 
trains  or  In  any  way  which  Involves 
a  departure  from  its  reasonable 
regulations.  Coleman  v.  Pennsyl- 
vania R.  Co.,  242  Pa.  304,  89  A  87.  60 
LRANS  432,  AnnCasl915B  529. 

90.  Coleman  v.  Pennsylvania  R. 
Co..  242  Pa.  304.  89  A  87,  50  LRANS 
412.  AnnCasl916B   529. 

91.  TJ.  S. — Haft  v.  Minneapolis, 
etc..  R.  Co.,  14  Fed.  568,  4  McCrary 
622. 

Ark. — Eureka  Springs  R.  Co.  v. 
Tlmmons.  51  Ark.  469,  11  SW  690. 

Cal. — Wheeler  v.  San  Francisco, 
etc.,  R.  Co.,  31  Cal.  46,  89  AmD  147. 

111. — Hannibal,  etc.,  R.  Co.  v.  Mar- 
tin, 111  111.  219. 

Mich. — Patterson  v.  Wabash,  etc., 
R  Co..  54  Mich.  91,  19  NW  761. 

N.  Y. — Sias  v.  Rochester  R.  Co., 
169  N.  T.  118,  62  NE  132.  56  LRA 
859. 

Eng. — Wright  v.  Midland  R.  Co., 
L  R.  8  Exch.  137. 

[a]  A  passenger  traveling  over  a 
leased  trade  has  no  contract  rela- 
tion with  any  other  leasee  of  the 
track  than  the  company  which  car- 
ries him.  Patterson  v.  Wabash,  etc., 
R  Co..  54  Mich.  91,  19  NW  761. 
.  Companies  and  persona  liable  gen- 
erally see  infra  19  1201,  1259-1262, 
1112-1321. 

93.  Schopman  v.  Boston,  etc.,  R. 
Co.,  9  Cush.  (Mass.)  24,  66  AmD  41: 
Smith  v.  St.  Louis,  etc.,  R.  Co.,  85 
Mo.  418.  55  AmR  380;  Sprague  v. 
Smith,  29  Vt.  421.  70  AmD  424. 

93.  Keep  v.  Indianapolis,  etc.,  R. 
Co..  9  Fed.  625,  3  McCrary  208. 

9*.  Cuddy  v.  Horn.  46  Mich.  596, 
10  NW  32.  41  AmR  178;  White  v. 
Norfolk,  etc.,  R.  Co.,  115  N.  C.  631, 
20  SE  191,  44  AmSR  489;  Collins  v. 
Texas,  etc..  R.  Co.,  15  Tex.  Civ.  A. 
169.   39    SW    643. 

96.  TT.  S. — Van  de  Venter  v.  Chi- 
cago City  R.  Co.,  26  Fed.  32. 


Qa. — Holly  v.  Atlanta  St.  R.  Co., 
61  Ga.  215,  34  AmR  97. 

111.— Chicago  Union  Tract  Co.  v. 
Chicago.  199  111.  484,  65  NE  451,  59 
LRA  631;  Dean  v.  Chicago  Gen.  R. 
Co..  64  111.  A.  166. 

Minn. — Watson  v.  St.  Paul  City  R. 
Co.,  42  Minn.  46.  43  NW  904  (cable 
Une). 

Mo. — Schloemer  v.  St.  Louis  Tran- 
sit Co.,  204  Mo.  99,  102  SW  565; 
Redmon  v.  Metropolitan  St.  R.  Co., 
185  Mo.  1.  84  SW  26.  106  AmSR  558; 
Jackson  v.  Grand  Ave.  R.  Co.,  118 
Mo.  199,  24  SW  192;  Zedler  v.  Metro- 
politan St.  R.  Co.,  153  Mo.  A.  613, 
134  SW  1067;  Nelson  v.  Metropolitan 
R.   Co.,  113  Mo.  A.  702,   88   SW  1119. 

Nebr. — Dore  v.  Omaha,  etc.,  R.  Co., 
97  Nebr.  260,  149  NW  792;  Lincoln 
Traot.  Co.  v.  Webb,  73  Nebr.  136,  102 
NW  258,  119  AmSR  879;  Lincoln 
Tract.  Co.  v.  Heller.  72  Nebr.  127, 
100  NW  197,  102  NW  262;  Omaha 
St.  R.  Co.  v.  Boeson,  68  'Nebr.  487, 
94  NW  619;  East  Omaha  St.  R.  Co. 
v.  Godola,  50  Nebr.  906,  70  NW  491; 
Pray  v.  Omaha  St.  R.  Co.,  44  Nebr. 
167,  62  NW  447,  48  AmSR  717: 
Spellman  v.  Lincoln  Rapid  Transit 
Co..  36  Nebr.  890,  55  NW  270,  38 
AmSR  753,  20  LRA  316  (dummy 
line). 

Va. — Richmond  R.,  etc.,  Co.  v. 
Bowles,  92  Va.  738,  24  SE  388. 

Wash. — Denham  v.  Washington 
Water  Power  Co.,  38  Wash.  354,  80 
P  546;  State  v.  Spokane  St.  R.  Co., 
19  Wateh.  618,  53*  P  719,  67  AmSR 
739,   41   LRA  615. 

Ont. — Rex  v.  Toronto  R.  Co.,  23 
Ont.  L.  186,  2  OntWN  681,  18  Ont 
WR   104. 

96.  East  Omaha  St.  R.  Co.  v.  Go- 
dola, 50  Nebr.  906,  70  NW  491. 

97.  O'Oallaghan  v.  Dellwood  Park 
Co.,  149  111.  A.  34  [aff  242  111.  336, 
89  NE  1005,  134  AmSR  331,  26  LRA 
NS  1054  and  note,  17  AnnCas  407 
and  note]. 

98.  Burke  v.  State,  64  Misc.  658, 
119  NTS  1089. 

'  States    generally    see    States    [36 
Cyc  820J. 
"      Oare    required   of  owners    or 


of    elevators     see     infra 


99. 
operators 
S   1307. 

1.  TJ.  S.— Bigby  v.  U.  S.,  103  Fed. 
597  [aff  188  U.  S.  400,  23  SCt  468,  47 
L.  ed.  519]. 

Mass. — Seaver  v.  Bradley,  179 
Mass.  329,  60  NE  795,  88  AmSR  384. 
See  also  Gibson  v.  International 
Trust  Co.,  177  Mass.  100,  58  NE  278, 
62  LRA  928  (where  the  question  was 
stated  as  being  conflicting,  but  net 
decided). 

N.  Y. — GrifTen  v.  Manlce.  166  N.  T. 
188,  69  NE  926,  82  AmSR  630,  52 
LRA    922    [rev    47   App.    Dlv.    70,    62 


NTS  364];  Allen  v.  Sackrider,  tl  N. 
T.  341;  Peo.  v.  Public  Service 
Commn.,  157  NTS  703. 

R  I. — Edwards  v.  Manufacturers' 
Bldg.  Co.,  27  R.  I.  248,  61  A  646,  114 
AmSR  37,  2  LRANS  744  and  note, 
8  AnnCas  974. 

Tex. — Farmers',  etc.,  Nat  Bank  v. 
Hanks,  104  Tex.  320.  137  SW  1120, 
AnnCasl914B  368  and  note. 

[a]  Seasons  for  rule. — "The  own- 
ers and  managers  of  passenger  ele- 
vators, although  spoken  of  by  some 
courts  as  common  carriers  of  pas- 
sengers, cannot  properly  be  •  so 
classed.  The  public  carrier  of  pas- 
sengers, on  account  of  the  nature  of 
his  employment.  Is  charged  In  law 
with  certain  duties  owed  to  the  pub- 
lic among  which  Is  that  of  receiving 
upon  his  vehicles  all  who  may  offer 
themselves  for  transportation,  and 
who  stand  ready  to  pay  the  legal 
fare  and  comply  with  his  reasonable 
rules  and  regulations.  When  the 
nature  of  the  business  of  operating 
a  passenger  elevator  Is  considered, 
it  Is  clear  that  the  proprietor  owes 
no  such  duty  to  the  public  and  Is 
therefore  not  a  carrier  of  passengers 
In  the  full  sense  of  the  term  as  le- 
gally ,  understood.  Nevertheless, 
with  reference  to  the  safety  of  their 
passengers,  the  law  has  imposed 
upon  the  proprietors  of  passenger 
elevators  dutiles  precisely  similar  to 
those  exacted  of  passenger  carriers 
by  railroad."  Hutchinson  Carriers 
(3d  ed)  I  100,  [quot  Farmers",  etc., 
Nat.  Bank  v.  Hanks,  104  Tex.  320, 
328.  137  SW  1120,  AnnCasl914B  368 
and  note]. 

[b]  Illustrations*— (1)  A  landlord 
who  maintains  an  elevator  In  his 
private  building  for  the  use  of  ten- 
ants and  their  employees  and  cus- 
tomers Is  not  a  common  carrier. 
Edwards  v.  Manufacturers'  Bldg. 
Co.,  27  R.  I.  248,  61  A  646,  114  Am 
SR  37,  2  LRANS  744  and  note,  8  Ann 
Cas  974.  (2)  Under  Public  Service 
Commissions  Law  9  2  subd  9,  defin- 
ing common  carrier,  an  elevator  be- 
tween street  levels  Is  not  a  common 
.carrier  within  t  5.  enumerating  serv- 
ices over  which  the  commission  has 
jurisdiction.  Peo.  v.  Publdc  Service 
Commn..  157  NTS  703.  (3)  The 
United  States  Is  not  a  common  car- 
rier In  the  operation  of  an  elevator 
In  a  government  building  devoted  to 
government  purposes.  Blgby  v. 
U.  S.,  103  Fed.  B97  [aff  188  TJ.  S.  400, 
23  SCt  468.  47  L.  ed.  519]. 

8.     See  Infra  S  1307. 

3.  Ala. — Morgan  v.  Saks,  143  Ala. 
139.   38   S   848. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683,  691,  147  P  964  Tcit 
Cyc];  Treadwell  v.  Whlttler,  80  Cal. 
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it  has  been  held  further  that,  where  the  landlord 
in  consideration  of  the  payment  of  the  rent  agrees 
to  carry  the  tenant,  his  customers,  and  guests,  in  a 
passenger  elevator,  he  is  a  carrier  for  hire.4    It  has 


been  held  that  an  owner  who  permits  a  person  to 
ride  on  a  freight  elevator  occupies  the  relation  of 
a  common  carrier  of  passengers  toward  such  person.1 


n.    WHO  ABE  PASSENGERS 


[$  1037]  A.  In  General.  It  is  difficult  to  lay  down 
a  comprehensive  definition  of  the  word  "pas- 
senger," or  to  exhaust  in  a  single  statement  all  the 
possible  circumstances  under  which  the  relation  of 
carrier  and  passenger  may  exist;8  and,  although  a 
definition  often  given  is  that  a  passenger  is  one  who 
travels  in  some  public  conveyance  by  virtue  of  a 
contract  expressed  or  implied,  with  the  carrier,  as 
to  the  payment  of  fare  or  that  which  is  accepted  as 


equivalent  therefor,7  this  definition,  like  some  others 
which  have  been  made,  does  not  comprehend  all 
possible  situations;  for  ordinarily  every  person  not 
an  employee,  who  is  carried  by  the  express  or  im- 
plied consent  of  the  carrier  on  a  conveyance  usually 
employed  in  the  carriage  of  passengers,  is  presumed 
to  be  lawfully  on  it  as  a  passenger.8 

One  riding  in  a  private  car  may  be  considered  as 
a  passenger  of  the  railroad  company  to  whose  train 


674,  22  P  266,  13  AmSR  175,  6  LRA 
4»K. 

D.  C — Munaey  v.  Webb,  S7  App. 
185. 

111.— Beidler  v.  Branahaw,  200  111. 
426,  66  NE  1086;  Chicago  Exch.  Bid*. 
Co.  v.  Nelson,  197  Ilf  834,  64  NE 
SOT;  Hartford  Deposit  Co.  v.  Sollltt, 
172  111.  111.  50  NB  178.  64  AmSR  36; 
Swan  v.  Chicago  Boston  Store,  191 
111.  A.  84;  Anderson  Art  Co.  v.  Green- 
burg,  118  111.  A.  220;  Springer  v. 
Schultz.  105  111.  A.  544  [aff  205  111. 
144,  68  NE  753];  Western  Union  Tel. 
Co.  v.  Woods.  S8  111.  A.  375;  Field  v. 
French,  80  111.  A.  78. 

Ind. — Tippecanoe  li.  A  T.  Co.  v. 
Jester,  180  Ind.  357,  101  NE  915.  LRA 
1915E  721  and  ndte;  Ohio  Valley 
Trust  Co.  v.  W.rnke,  42  Ind.  A  828, 
84  NE  999. 

Hd. — Belvedere  Bids.  Co.  v.  Bryan, 
103  Md.   514,  64  A  44. 

Mo. — Cooper  v.  Century  Realty  Co., 
224  Mo.  709.  123  SW  848;  Goldsmith 
v.  Holland  Bldg.  Co..  182  Mo.  597,  81 
SW  1112;  Hensler  v.  Stlx,  113  Mo.  A. 
162,  88  SW  108. 

Nebr. — Grimmel  v.  Boyd,  94  Nebr. 
246,  142  NW  893. 

Or. — Putnam  v.  Pacific  Monthly 
Co.,  68  Or.  36,  130  P  986,  136  P  835, 
45  LRANS  338,  LRA1916F  782,  Ann 
Casl915C  256. 

Wash. — Davis  v.  Burke,  90  Wash. 
495,  156  P  525;  Atkeson  v.  Jackson, 
72  Wash.  233,  130  P  102;  Perrault  v. 
Emporium  Dept.  Store  Co.,  71  Wash. 
623,  128  P  1049. 

Wis. — Dibbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69,  147  NW  3,  148  NW 
1095.  LRA1915D  305,  312,  AnnCas 
1916E  924;  Ferguson  v.  Truax,  132 
Wis.  478,  110  NW  396,  111  NW  657, 
112  NW  613,  14  LRANS  350,  IS  Ann 
Cas  10»2. 

[a]  Illustrations. — (1)  One  who 
owns  and  controls  a  building  used 
for  business  purposes  and  equipped 
with  passenger  elevators  is  a  car- 
rier in  the  transportation  of  passen- 
gers using  the  elevators  by  his  invi- 
tation. Munsey  v.  Webb,  37  App. 
(D.  C.)  185.  (2)  A  company  engaged 
in  operating  and  managing  an  office 
building,  and  in  connection  there- 
with operating  a  passenger  elevator 
for  the  use  of  tenants  and  others,  is 
a  common  carrier  of  passengers. 
Cooper  v.  Century  Realty  Co.,  224 
Mo.  709.  123  SW  848.  (3)  The 
owner  of  an  elevator  in  an  office 
building  is  to  all  Intents  a  common 
carrier,  and  his  liability  to  those 
rightfully  using  It  is  that  of  com- 
mon carrier  to  passengers.  Ohio 
Valley  Trust  Co.  v.  Wernke,  42  Ind. 
A.  328.  84  NE  999:  Dibbert  v.  Metro- 
politan Inv.  Co.,  168  Wis.  69,  147  NW 
S,  148  NW  1095,  LRA1915D  305.  312. 
AnnOasl916E  924. 

4.  Kelly  v.  Lewis  Inv.  Co.,  66  Or. 
1.  183  P  826.  AnnCasl915B  568. 

'lA  landlord  who  in  leasing  a 
building  or  a  room  therein  agrees. 
In  consideration  of  the  payment  of 
the  rent  reserved,  to  carry  in  a  pas- 
senger elevator  to  and  from  various 
floors  the  lessee  and  also  the  persons 
who  deal  with  and  visit  him,  is  not 


in  the  strict  sense  of  the  term  a 
common  carrier  of  passengers,  be- 
cause he  does  not  engage  to  trans- 
port the  public  generally,  but  only 
a  small  part  thereof.  He  Is,  how- 
ever, a  carrier  of  passengers  for 
hire;  the  rent  paid  by  the  tenant 
being  the  compensation  for  which 
the  landlord  undertakes  safely  to 
carry  him  and  hds  visitors  by  the 
elevator."  Kelly  v.  Lewis  Inv.  Co., 
66  Or.  1,  7,  133  P  826.  AnnCasl915B 
668. 

5.  Springer  v.  Ford,  189  111.  430. 
59  NE  953,  82  AmSR  464.  52  LRA  930 
[aff  88  111.  A.  529];  Orcutt  v.  Cen- 
tury Bldg.  Co.,  201  Mo.  424,  99  SW 
1062,    8   LRANS   929. 

[a]  Illustration. — The  owner  of  a 
building  in  which  a  freight  elevator 
Is  operated  who  permits  an  employee 
of  his  tenant  to  ride  thereon  in  the 
discharge  of  his  duties  occupies  the 
relation  of  common  carrier  of  pas- 
sengers toward  such  employee. 
Springer  v.  Ford.  189  111.  4S0,  69  NE 
953.  82  AmSR  464,  52  LRA  930  [aff 
88  111.  A.  529]. 

[b]  Vhs  fact  that  occupants  of  a 
blook  were  accustomed  to  ride  on 
a  freight  elevator  Is  riot  evidence 
that  the  owner  and  operator  of' the 
elevator  Intended  it  to  be  a  carrier 
of  passengers.  Hall  v.  Murdock.  114 
Mich.  233,  72  NW  150. 

6.  Georgia,  etc.,  R.  Co.  v.  Tapley, 
144  Go.  463?  87  SE  473,  LRA1916C 
1020. 

"Efforts  to  lay  down  a  comprehen- 
sive definition  of  the  word  'passen- 
ger,' or,  In  a  single  statement,  to 
exhaust  all  possible  circumstances 
under  which  the  relation  of  carrier 
and   passenger   may   exist,  have  not 

f i roved  very  successful.  The  vary- 
ng  facts  under  which  that  relation 
may  begin,  continue,  and  terminate, 
render  such  a  complete  definition, 
applicable  to  all  cases,  difficult  If 
not  Impossible.  It  Is  easy  to  de- 
clare that  where  one  has  purchased 
a  railroad-ticket  entitling  him  to 
transportation  upon  a  train,  and  has 
at  the  proper  time  taken  his  seat  in 
the  proper  car  for  that  purpose,  he 
is  a  passenger;  but  he  may  have  en- 
tered the  train  without  a  ticket,  yet 
with  the  means  and  Intention  to  pay 
for  transportation,  or  he  may  be  in 
the  act  of  boarding  the  train  at  a 
proper  place  for  that  purpose,  and 
with  a  ticket  or  the  necessary  means 


of    transportation,    when    injured;    or 
tic 
ig    in    a    waiting 
apart  by  the  company  for  that  pur- 


he  may  have  procured  a  ticket  and 
be    waiting    in    a    waiting-room    set 


pose,  while  the  train  is  being  made 
ready  for  departure.  These  or  other 
variations  In  circumstances  may 
enter  Into  the  question  of  whether  or 
not  the  relation  has  begun  at  a  given 
time."  Georgia,  etc.,  R.  Co.  v.  Tap- 
ley.  144  Ga.  463,  454,  87  SE  473,  LRA 
1916C  1020. 

Continuance  ana  termination  of 
the  relation  see  infra  19  1047-1052. 

When  relation  commences  see  in- 
fra 19   1039-1046. 

1.  Ga. — Georgia,  etc.,  R.  Co.  v. 
Tapley.  144  Ga.  453,  87  SE  47$.  LRA 


1916C  1020;  Travelers'  Ins.  Co.  v. 
Austin,  116  Ga.  264,  42  SE  622.  14 
AmSR   125,   69    LRA   107. 

111. — Chicago,  etc.,  R.  Co.  v.  Moran, 
117  111.  A.  42;  De  la  Vergne  Refrig- 
erating Mach.  Co.  v.  McLeroth,  (0 
III.  A   529. 

Iowa. — Weber  v.  Chicago,  etc.,  R. 
Co.,  161  NW  852. 

N.  C— McNeill  v.  Durham,  etc..  R. 
Co.;  136  N.  C.  682,  47  SE  765,  67  LRA 
227. 

Pa. — Bricker  v.  Philadelphia,  etc., 
R.  Co.,  132  Pa.  1,  18  A  983,  19  AmSR 
685  [quot  Stalcup  v.  Louisville,  etc, 
R.  Co..  16  Ind.  A.  584.  45  NE  802. 
80S];  Pennsylvania  R  Co.  v.  Price. 
96  Pa.  266  [quot  Rowdln  v.  Pennsyl- 
vania R  Co.,  208  Pa.  623.  628,  67  A 
11251. 

[a]  Other  definitions.  (1)  "A 
person  who  undertakes  with  consent 
of  the  carrier  to  travel  In  the  con- 
veyance provided  by  the  latter, 
otherwise  than  In  the  service  of  the 
cert-Tier  as  such."  Shearman  A  R. 
on  Negl.  305  9  262  [quot  Hlgley  v. 
Gilmer,  3  Mont.  90,  99,  35  AmR  450; 
and  clt  Alabama  Olty,  etc.,  R.  Co.  v. 
Bates,  149  Ala.  487,  490,  43  S  98]. 
(2)  "One  who  undertakes,  with  the 
carrier's  consent,  to  travel  in  the 
carriage  of  the  latter,  otherwise  than 
in  its  service."  Indianapolis  Tract, 
etc.,  Co.  v.  Lawson,  143  Fed.  834, 
837.  74  CCA  630,  5  LRANS  721,  6 
AnnCas  666.  (S)  "A  person  whom  a 
railway  company,  in  the  perform- 
ance of  its  duty  as  a  common  car- 
rier, has  contracted  to  carry  from 
one  place  to  another,  for  a  valuable 
consideration,    and    whom    the    com- 

fany,  in  the  performance  of  the  con- 
ract,  has  received  at  its  station,  or 
In  its  car,  or  under  its  care."  Sim- 
morts  v.  Oregon  R.  Co.,  41  Or.  161. 
155.  69  P  440,  1022.  To  same  effect 
Stalcup  v.  Louisville,  etc.,  R.  Co.,  16 
Ind.  A.  684,  45  NE  802.  (4)  "One 
who  enters  the  veh'lele  of  the  car- 
rier with  the  Intention  of  paying. 
In  money,  the  usual  fare  for  his 
transportation,  or  who  is  supplied 
with  a  ticket  or  pass  entitling  him 
to  ride  to  a  given  point."  Powell  v. 
St,  Louis,  etc.,  R.  Co.,  224  Mo.  246. 
280.  129  SW  963. 

[b]  "*he  general  role  Is  that  any 
person  whom  a  common  carrier  has 
contracted,  expressly  or  impliedly,  to 
convey  from  one  place  to  another.  In 
consideration  of  the  payment  of  fare, 
or  its  equivalent,  and  who,  In  the 
course  of  the  performance  of  -such 
contract  has  been  received  by  the 
carrier  under  Its  care,  either  upon 
the  means  of  conveyance,  or  at  the 
point  of  departure  of  that  convey- 
ance, is  a  passenger."  Moore  Car- 
riers 641-643  [quot  Blair  v.  Phila- 
delphia Rapid  Transit  Co.,  36  Pa. 
Suoer.  S19,  3721. 

Persons  riding  gratuitously  at 
passengers  see  Infra  ||  1056,  1056. 

8.  Georgia,  etc..  R.  Co.  v.  Tapley. 
144  Ga.  453,  87  SE  473,  LRA1916C 
1020. 

Presumption  as  to  the  relation  of 
carrier  and  passenger  generally  see 
Infra  I   1436. 


For  later  eases,  developments  and  ahajagsa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  car  is  attached;'  but  this  does  not  apply  to  one 
riding  in  a  private  car  which  is  nioved  under  a 
contract  by  -which  the  employees  of  the  railway  com- 
pany become  special  employees  and  act  under  the 
orders  and  directions  of  the  person  owning  the  oar.10 
[$  1038]  B.  Necessity  of  Contract.  The  relation 
of  carrier  and  passenger  is  dependent  on  the  exist- 
ence of  a  contract  of  carriage,  express  or  implied, 
between  the  carrier  and  the  passenger,  made  either 
by  themselves11  or  by  their  respective  agents."  It 
is  the  existence  of  such  a  contract  which  distin- 
guishes a  passenger  from  a  licensee,19  a  trespasser,14 
an  employee  of  the  carrier,1*  an  employee  of  a  sleep- 


ing car  company,1*  and  other  persons  riding  in  the 
carrier's  vehicles.17  A  mere  contract  for  future 
transportation  does  not  of  itself  oreate  the  relation 
of  carrier  and  passenger,  where  the  person  so  con- 
tracting has  not  placed  himself  under  the  care  of 
the  carrier  as  passenger.18 

[$  1039]  0.  When  Relation  Commences — 1.  Intent 
to  Become  Passenger1 — a.  In  General.  The  relation 
of  carrier  and  passenger  commences  when  one  puts 
himself  in  the  care  of  the  oarrier,  or  directly  within 
its  control,  with  the  bona  fide  intention  of  becoming 
a  passenger,  and  is  accepted  as  such  by  the  carrier? 
as  where  he  makes  a  contract  for  transportation 


9.  Lackawanna,  etc.,  R.  Co.  v. 
Chenewlth,   62  Pa.   282,   91   AmD  1S8. 

[a]  XUnatrasiosv— One  Is  a  pas- 
senger who,  as  the  owner  of  a  pri- 
vate car,  arranges  to  have  his  car 
attached  i  to  a  regular  passenger 
train,  stipulating  that  he  will  tend 
the  brakes  on  his  own  car;  at  least 
he  Is  a  passenger  as  far  as  his  right 
of  recovery  for  personal  injury  oc- 
casioned by  negligence  of  the  com- 
pany la  concerned.  Lackawanna, 
etc,  R.  Co.  v.  Ohenewdth,  52  Pa.  382. 
91  AmD   168. 

10.  dough  v.  Grand  Trunk  West- 
ern R.  Co.,  16B  Fed.  81,  85  CCA  1,  11 
LRANS   446.     See  also  Infra   {    1058. 

U.  U.  S. — Parley  v.  Cincinnati, 
etc..  R.  Co.,  108  Fed.  14,  47  OCA  156. 

Ala. — Waldorp  v.  Nashville,  etc.. 
R.  Co..  183  Ala.  226,  62  S  769:  South- 
ern R.   Co.  v.   Bunnell,  138  Ala.   247, 

36  S  380;  Orr  v.  Boockholdt,  10  Ala. 
A.  331.  65  S  430. 

Conn. — Gardner  v.  New  Haven, 
etc.  Co.,  61  Conn.  143,  50  AmR  12. 

111. — GemraUl  v.  Illinois  Cent.  R. 
Co..  186  111.  A.  124;  Spannagle  v. 
Chicago,   etc,   R.   Co.,   81   111.  A.    460. 

Ind. — Mishler  v.  Chicago,  etc,  R. 
Co.,   (A.)   Ill  NE  460. 

Me. — Cuozzo  v.  Maine  Cent.  R.  Co., 
112  Me.  560,  91  A  1006;  Hoar  v. 
Maine  Cent.  R.  Co.,  70  Me.  65,  35 
AmR   299. 

Md. — Baltimore,  etc.,  R.  'Co.  v. 
Brelnig,  25  Md.  378,  90  AmD  49  and 
note. 

Mo. — O'Donnell  v.  Kansas  City, 
etc.,  R.  Co..  197  Mo.  110,  96  SW  196, 
114  AraSR  753;  Schaefei1  v.  St.  Louis, 
etc..  R.  Co.,  128  Mo.  64.  30  SW  331; 
Schepers  v.  Union  Depot  R.  Co.,  126 
Mo.  665.  29  SW  712;  Canaday  v. 
United  R.  Cos.,  134  Mo.  A.  282,  114 
SW  88;  McCarty  v.  St.  Louis,  etc, 
St.  R.  Co.,  105  Mo.  A.  596,  60  SW  7: 
CMara.  v.  St.  Louis  Transit  Co.,  102 
Ho.  A.  202,   76  SW  680. 

Mont — Hlgley'v.  Gilmer,  3  Mont 
90,  35  AmR  450. 

Nebr. — Fremont,  etc..  R.  Co.  v. 
French.  48  Nebr.  638,  67  NW  472. 

Pa. — Pennsylvania  R.  Co.  v.  Price, 
96  Pa.  256;  Blair  v.  Philadelphia 
Rapid  Transit  Co.,  36  Pa,  Super.  319. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  581,  109  P  468   [reh  den 

37  Utah  612,  109  P  1025]. 

[a]  The  essential  Ingredients  of 
a  contract  of  carriage  on  a  street  car 
are  that  the  person,  either  by  words 
or  conduct,  must  signify  his  Inten- 
tion to  take  passage  and  that  the 
car  roan  must  assent,  by  words  or 
conduct,  to  his  becoming  a  passen- 
ger. O'Mara.  v.  St  Louis  Transit 
Co.,  102  Mo.  A.  202,  76  SW  680. 

lb]  It  Is  not  necessary  that  there 
be  an  egoless  oontraot  in  order  to 
constitute  the  relation  of  carrier  and 
passenger,  nor  that  there  should  be 
a  consummated  contract.  The  con- 
tract may  be  implied  from  slight  cir- 
cumstances, and  it  need  not  he  actu- 
ally consummated  by  the  payment  of 
fare  or  by  entry  Into  the  car  or  boat 
of  the  carrier,  but  the  matter  de- 
pends largely  on  the  Intention  of  the 
person  at  the  time  he  enters  the  car 
or  boat.  North  Chicago  St.  R.  Co. 
v.  Williams.  140  111.  275,  29  NE  872 
[ait  40  111.  A.  590];  Kane  v.  Cicero, 
etc.,  R.  Co.,  100  111.  A.  181;  Schuyler 
v.  Southern  Pac  Co.,  87  Utah  681, 
109  P  468  [reh  den  37  Utah  612,  109 
P  10251. 
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c]  XUstlngniafced  from  stranger. 
—The  obligation  of  a  company  for 
the  safe  transportation  of  a  passen- 
ger is  one  arising  from  contract,  im- 
>slng  duties  growing  out  of  the  ra- 
tion between  the  parties,  involv- 
ing trust  and  confidence,  while  to- 
ward a  stranger  no  such  relation 
exists,  each  party  .being  In  the  law- 
ful pursuit  of  his  own  business  or 
the  lawful  exercise  of  his  own  rights. 
Baltimore,  etc.,  R.  Co.  v.  BreJnlg,  25 
Md.    878.    90   AmD   49. 

[d]  Telephone  oonversatlona  be- 
tween a  person  and  a  railroad  station 
agent  as  to  furnishing  transporta- 
tion for  a.  number  of  men,  without 
stating  the  number,  the  kind  of 
transportation  to  be  provided,  and 
whether  by  regular  fare,  mileage 
books,  or  passes,  are  too  Indefinite 
to  constitute  a  contract.  Cuozzo  v. 
Maine  Cent.  R.  Co.,  112  Me.  560,  91 
A  1006. 

IS.  Orr  v.  Boockholdt,  10  Ala.  A. 
331,  65  S  430;  Russ  v.  The  War  Eagle, 
14  Iowa  863;  Gulf,  etc..  R.  Co.  v.  Wil- 
son, 79  Tex.  371,  15  SW  280,  23  Am 
SR  345,  11  LRA  486. 

[a]  Quests  at  funeral. — Where  a 
husband  whose  vrtfe  had  died  con-' 
traded  with  defendant  for  carriages 
and  drivers  to  carry  those  In  at- 
tendance at  the  funeral  of  the  wife 
to  a  cemetery,  persons  who  by  the 
express  or  Implied  invitation  of  the 
husband  occupied  the  carriages  for 
the  purpose  were  passengers,  and 
defendant  owed  to  them  the  duty  of 
using  reasonable  care  in  the  selec- 
tion and  furnishing  of  skillful  and 
careful  drivers.  Orr  v.  Boockholdt, 
10  Ala.  A.  331,   65  S  430. 

13.  U.  S. — Indianapolis  Tract, 
etc.,  Co.  v.  Lawson,  143  Fed.  834,  74 
CCA  630,  5  LRANS  721,  6  AnnCas 
666. 

111. — Lake  ghore,  etc,  R  Co.  v. 
Bodemer,  139  111.  596,  29  NE  692,  32 
AmSR  218   [air  33  111.  A.  479]. 

Ky.— -Shelby  v.  Cinolnnatl,  etc,  R. 
Co.,  85  Ky.  224.  8  SW  157,  8  KyL 
928. 

Md. — Benson  v.  Baltimore  Tract. 
Co.,  77  Md.  586,  26  A  973,  39  AraSR 
436,  20  LRA  714. 

Eng. — Holmes  v.  North  Eastern  R. 
Co.,  L.  R.  4  Exch.  264. 

B.  C— Nightingale  v.  Union  Col- 
liery Co.,  9  B.  0-  453  [app  dlsm  35 
Can.  S.  C.  651. 

Ont. — Blackmore  v.  Toronto  St.  R. 
Co.,  38  U.  C.   Q.   B.   172. 

14.  Indianapolis  Tract.,  etc.,  Co. 
v.  Lawson,  143  Fed.  834,  74  CCA  630. 

5  LRANS  721,  6  AnnCas  666;  Brown 
v.  Missouri,  etc.,  R.  Co.,  64  Mo.  536; 
Schurr  v.  Houston,  10  NTSt  262; 
Lygo  v.  Newbold,  9  Exoh.  302,  156 
Reprint  129. 

fa]  A  tramp  Is  not  a  passenger. 
Chicago,  etc.,  R.  Co.  v.  Michle,  83  111. 
427;  Higley  v.  Gilmer,  3  Mont.  90,  35 
AmR  450. 

[b]  Seeking  employment. — A  work- 
man boarding  a  laborers'  train  with- 
out permission  for  the  purpose  of 
securing  employment  is  not  a  pas- 
senger.' Schifalacqua  v.  Atlantic 
City  R.  Co.,  249  Pa.   602,  95  A  260. 

IB.  Indianapolis  Tract,  etc.,  Co. 
v.  Lawson,  148  Fed.  884,  74  CCA  630. 

6  LRANS  721,  6  AnnCas  666;  Yeo- 
mans  v.  Contra  Costa  Steam  Nav. 
Co..  44  Cal.  71  (where  the  facts 
showed  that  plaintiff  was  the  bar- 
keeper on  defendant's  boat,  under  * 


contract  for  a  valuable  consideration, 
having  the  privilege  of  running  the 
bar,  the  use  of  a  stateroom,  and 
such  meals  as  he  might  desire  nn 
the  boat,  receiving  to  himself  all 
the  profits  accruing  from  the  sales 
of  liquors,  etc.,  at  the  bar;  that 
plaintiff  was  about  to  enter  the 
cars.  Intending  to  make  his  usual 
trip  over  defendant's  line;  that 
the  boiler  of  the  engine  lri  charge 
of  defendant's  engineer  exploded, 
proximately  causing  personal  inju- 
ries to  plaintiff,  and  the  contract 
between  plaintiff  and  the  navigation 
company  was  properly  Interpreted 
by  the  supreme  court  to  have  cre- 
ated the  relation  of  passenger  and 
carrier  between  the  parties,  so  that 
plaintiff  could  not  in  any  sense  have 
been  considered  an  employee  or  a 
member  of  defendant's  establish- 
ment. In  so  far  as  his  right  to  re- 
cover for  his  injuries  was  con- 
cerned).    See  also  infra  {  1064. 

16.  Hughson  v.  Richmond,  etc., 
R.  Co..  2  App.  (D.  C.)  98.  See  also 
infra  |  1053. 

IT.  Gradln  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  217,  14  NW  881. 

18.  Donovan  v.  Hartford  St.  R. 
Co.,  66  Conn.  201,  32  A  850,  29  LRA 
897. 

19.  U.  S. — Chticago,  etc.,  R.  Co.  v. 
Thurlow,  178  Fed.  894,  102  CCA  128, 
30  LRANS  571  ;St.  Louis  Southwest- 
ern R.  Co.  v.  Wain  Wright,  162  Fed. 
624,  82  CCA  16. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Bates,  149  Ala.   487,  43  S  98. 

Cal. — Walttier  v.  Southern  Pac. 
Co.,  169  Cal.  769,  116  P  61,  87  LRA 
NS   235 

111. — Chicago,  etc.  R.  Co.  v.  Jen- 
nings, 190  111.  478,  60  NE  818,  54  LRA 
827  [rev  89  111.  A.  3351:  Illinois 
Cent.  R.  Co.  v.  O'Keefe,  168  111.  116, 
48  NE  294,  61  AmSR  68  and  note. 
89  LRA  148  [rev  63  111.  A.  102]; 
Davidson  v.  Illinois  Cent  R.  Co., 
164  111.  A.  47;  Deatrick  v.  Lake  Erie, 
etc.,  R.  Co.,  164  111.  A.  34:  Devine  v. 
Chicago  City  R.  Co.,  162  111.  A.  243; 
Strong  v.  North  Chicago  St.  R.  Co.. 
116  111.  A.  246:  O'Donnell  v.  Chicago, 
etc,  R.  Co.,  106  111.  A.  287;  Chicago, 
etc,  R.  Co.  v.  Weeks,  99  111.  A.  518 
[aft  198  111.  561,  64  NE  1039];  Pen- 
nington v.  Illinois  Cent  R.  Co.,  69 
111.  A.  628;  Spannagle  v.  Chicago,  etc., 
R.  Co..  31  111.  A.  460. 

Ind. — Pere  Marquette  R.  Co.  .V. 
Strange,  171  Ind.  160,  164,  64  NE 
819,  85  NE  1026,  20  LRANS  1041 
tcit  Cyc];  Citizens'  St.  R.  Co.  v. 
Jolly,  161  Ind.  80,  67  NE  935. 

Iowa. — Allender  v.  Chicago,  etc., 
R.   CeT.,   87   Iowa  264. 

Masa. — Hogrier  v.  Boston  El.  R. 
Co.,  198  Mass.  260,  84  NE  464,  15 
LRANS  960;  Webster  v.  Fltchburg 
R.  Co.,  161  Mass.  298,  37  NE  166, 
24   LRA  521  and  note. 

Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co.,  128  Minn.  163,  143  NW 
263,  48  LRANS  262. 

Mo. — Lindsay  v.  St.  Louis,  etc.,  R. 
Co.     (A.)   178  SW  278. 

Nebr. — Hicks  v.  Union  Pac.  R  Co., 
76  Nebr.  496,  107  NW  798. 

N.  J. — Atlantic  City  v.  Brown,  71 
N.  J.  L.  81,  68  A  110  [aff  72  N.  J.  L. 
207,  62  A  428]. 

N.  Y.— Buffett  v.  Troy,  etc.,  R.  Co., 
40  N.  Y.  168   [aff  36  Barb.  420]. 

Or.— Radley  v.  Columbia  R.  Co.,  44 
Or.  838,  75  P  81*.  1  AnnCM  447.    . 


612     [10  C.J:] 


CARRIERS 


[§1039 


and  presents  himself  at  the  proper  place  and  in  a 
proper  manner -to  be  transported,30  but  not  where 
he  does  not  present  himself  in  a  proper  way  to 
become  a  passenger.21 

Implied  from  circumstances.  It  is  not  required, 
however,  that  there  be  any  formal  act  of  delivery 
of  the  passenger's  person  into  the  care  of  the  car- 
rier, or  of  acceptance  by  the  carrier  of  one  who 
presents  himself  for  transportation;  but  the  exist- 
ence of  the  relation  is  commonly  to  be  implied  from 
the  attendant  circumstances ;  and  the  rule  is  that 
these  circumstances,  either  by  the  purchase  of  a 
ticket  or  otherwise,  must  be  such  as  will  warrant 
an  implication  that  he  intends  to  become  a  passenger 


and  offers  himself  to  be  carried,12  and  that  the  offer 
is  accepted  by  %  the  carrier.2*  But  the  mere  fact  of 
intention  to  become  a  passenger,  which  intention  his 
not  been  by  acts  or  otherwise  indicated  to  the  serv- 
ants of  the  carrier,  does  not  render  the  person  hav- 
ing such  intention  a  passenger,  although  he  may  be 
entitled  to  transportation.24  One  is  not  a  passenger 
before  he  reaches  a  station,  while  walking  toward 
such  station  with  the  intention  of  buying  a  ticket 
and  taking  a  train  after  he  gets  there ,  or  while 
away  from  the  carrier's  premises  after  purchasing  a 
ticket;26  or  while  attempting  to  cross  in  front  of  a 
street  car  for  the  purpose  of  entering  it ;"  or  while 
approaching   a   street   car   with   the    intention  of 


Pa. — Gelger  v.  Pittsburgh  R.  Cos.. 
247  Pa.  287,  93  A  142. 

S.  C. — Creech  v.  Charleston,  etc., 
R.  Co..  66  S.  C.  E28,  45  SB  86. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Franklin,  (Civ.  A.)  44  SW  701. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  581,  10}  P  468  [reh  den 
37  Utah  612,  109  P  10251. 

"The  relation  of  carrier  and  pas- 
senger commences  when  a  person, 
with  the  good  faith  intention  of  tak- 
(lng  passage,  with  ther  consent  of  the 
carrier,  express  or  Implied,  assumes  a 
situation  to  avail  himself  of  the  fa- 
cilities for  transportation  which  the 
carrier  offers."  Pere  Marquette  R. 
Co.  v.  Strange,  171  Ind.  160,  164,  84 
NE  819,  85  NK  1026,  20  LRANS  1041 
[clt  Cycl. 

[a]'  The  teat  (1)  in  determining 
who  are  passengers,  is  whether  the 
person  desiring  passage  in  good  faith 
offers  himself  for  the  purpose  of 
being  carried  as  a  passenger,  and 
whether  he  is  as  such  accepted  and 
received  by  the  carrier  who  under- 
takes to  transport  him.  Schuyler  v. 
Southern  Pac.  Co..  37  Utah  881,  109  P 
458  [reh  den  37  Utah'  612,  109  P  1025]. 
To  same  effect  Lindsay  v.  St.  Louis, 
etc..  R.  Co.,  (Mo.  A.)  178  SW  276.  (2) 
Where  the  existence  of  the  relation1 
Is  In  controversy,  the  question  is 
whether  the  person  has  presented 
himself.  In  readiness  to  be  carried 
under  such  circumstances,  in  refnr- 
ence  to  time,  place,  manner,  and  con- 
dition, -that  the  company  must  be 
deemed  to  have  accepted  him  as  a 
passenger.  Hogner  v.  Boston  El.  R 
Co.,  198  Mass.  260,  84  NE  464,  15  LRA 
NS  960.  (3)  One  who  has  not  pre- 
sented himself  at  any  place  provided 
by  a  railroad  company  for  the  recep- 
tion of  passengers,  who  has  not  Indi- 
cated to  the  company's  employees  that 
he  intends  to  become  a  passenger,  and 
who  has  not  committed  himself  to 
the  care  or  control  of  the  company 
cannot  be  regarded  as  a  passenger 
being  transported  and  under  the  pro- 
tection of  the  statutes  of  the  state. 
Illinois  Cent.  R.  Co.  v.  McMIllion,  129 
111.  A.  37;  Illinois  Cent.  R.  Co.  v.  Mc- 
Million,  129  111.  A.  27;  Hicks  v. 
Union  Pac.  R.  Co.,  76  Nebr.  496,  107 
NW  798. 

[b]  Terms  of  carriage.— On  what- 
ever terms  a  common  carrier  of  per- 
sons- voluntarily  receives  and  carries 
a  person,  the  relation  of  common  car- 
rier and  passenger  exists.  Walther 
v.  Southern  Pac  Co.,  169  Cal.  769,  116 
P  51,  37  LRANS  235. 

[c]  Biding  to  station  la  company's 
■tag*. — Where  a  railroad  company 
runs  a  stage  for  the  purpose  of 
carrying  passengers  to  and  from  Its 
depot,  a  person  who  is  riding  in  the 
stage  to  the  station  for  the  purpose 
of  taking  passage  on  a  train  is  a  pas- 
senger and  Is  entitled  to  recover 
damages  for  an  Injury  received 
through  the  negligence  of  the  stage 
driver,  although  he  has  not  bought  a 
ticket  or  made  any  declaration  of  his 
Intention  to  do  so.  Buffett  v.  Troy, 
etc..  R.  Co.,  40  N.  Y.  168  [aft  36 
Barb.  420]. 

[d]  One  who  solicits  the  services 
of  a  lloensed  haohman  is  a  passenger, 
within  the  meaning  of  an  ordinance 


Providing  that  It  shall  be.  unlawful 
or  the  driver  of  an  omnibus  or  auto- 
mobile to  refuse  to  convey  a  passen- 
ger from  any  one  point  to  any  other 
Solnt  In  the  city.  Atlantic  City  v. 
Irown.  71  N.  J.  L.  81.  58  A  110  [aft 
72  N.  J.  L.  207,  62  A  428]. 

Veeesslty  of  acceptance  by  carrier 
see  Infra  J  1045. 

80.  Ala. — Birmingham  R..  etc., 
Co.  v.  Wise.  149  Ala.  492.  42  S  821. 

Ga. — Central  R..  etc.,  Co.  v.  Perry, 
58  Ga.  461. 
111. — Wabash,  etc.,  R.  Co.  v.  Rector, 

104  111.  296;  Hannibal,  etc.,  R.  Co.  v. 
Martin,  11  111.  A  386  faff  111  111.  2191. 

Mass. — Dodge  v.  Boston,  etc.,  SS. 
Co.,  148  Mass.  207.  19  NE  373.  12  Am 
SR  541,  2  LRA  83;  Warren  v.  Fitch- 
burp  R.  Co..  S  Allen  227.  85  AmD  700. 

Minn.— Smith  v.  St.  Paul  City  R. 
Co..  32  Minn.  1.  18  NW  827. 

N.  Y. — Davis  v.  Cayuga,  etc.,  R. 
Co.,  10  HowPr  330. 

31.  Southern  R.  Co.  v.  Smith.  86 
Fed.  292,  30  CCA  58,  40  LRA  746; 
Chicago,  etc..  R.  Co.  v.  Weeks,  99  111. 
A.  618  [aft  198  111.  551,  64  NE  10391; 
Youngerman  v.  New  York,  etc.,  R. 
Co.,  223  Mass.  29,  111  NE  607. 

[a]  Illustrations.— -(l)One  who  Is 
crossing  the  track  with  a  railroad 
ticket  in  his  pocket  to  board  a  train, 
but  who  has  not  been  to  the  depot 
and  has  not  notified  the  officers-  or 
agents  of  the  company  that  he  Is  a 
prospective  passenger.  Is  not  a  per- 
son to  whom  the  company  owes  ex- 
traordinary care  and  diligence  as  a 
Sassenger.  Southern  R.  Co.  v.  Smith, 
6  Fed.  292,  30  CCA  58,  40  LRA  746. 
(2)  A  person  who  is  intending  to 
take  passage  on  a  railroad  train,  and 
who  IS  proceeding,  without  precau- 
tion for  his  safety,  toward  a  point 
directly  in  front  of  an  Incoming 
train,  does  not  present  himself  In  a 
proner  way  to  become  a  passenger. 
Chicago,  etc.,  R.  Co.  v.  Weeks,  99  111. 
A.   518   [aft   198   111.   551.   (11  NE  1039]. 

33.  U.  S. — St.  Louis  Southwestern 
R.  Co.  v.  Wainwright,  152  Fed.  624, 
82  CCA  16. 

111.— Chudnovski  v.  Eckels,  232  111. 
312,  83  NE  846;  Hickey  v.  Chicago 
City  R.  Co.,  148  111.  A.  197;  Strong 
v.  North  Chicago  St.  R.  Co.,  116  111. 
A.  246;  Spannagle  v.  Chicago,  etc., 
R.  Co..  31   111.  A.   460. 

Iowa. — Dleckmann  v.  Chicago,  etc., 
R.  Co.,  146  Iowa  250,  121  NW  676, 
139  AmSR  420.  31  LRANS  338; 
Dleckmann   v.    Chica'go,   etc.,    R.    Co., 

105  NW  626. 

Mass. — Lauchtamacher  v.  Boston 
El.  R.  Co.,  214  Mass.  103,  100  NE 
1068;  Hogner  v.  Boston  El.  R.  Co.. 
198  Mass.  260,  84  NE  464,  15  LRANS 
960  and  note;  Webster  v.  Fitchburg 
R.  Co.,  161  Mass.  298,  37  NE  165,  24 
LRA  621  and  note. 

Mich. — Buman  v.  Michigan  Cent. 
R  Co.,  168  Mich.  651,  134  NW  972. 
AnnCasl913D  107  (relation  of  pas- 
senger held  not  to  have  arisen). 

Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co..  123  Minn.  163.  143  NW 
263,  48   LRANS   262. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co.,  250  Mo.  602.  157  SW  637. 

Mont. — Higley   v.   Gilmer,    2    Mont. 


90.  36  AmR  45< 
Nebr. — Fremont, 


etc.,     R.     Co.    v. 


Hagblad,  72  Nebr.  778.  101  NW  nil, 
lOf  NW  1041,  4  LRANS  264,  »  Am 
Cas  1096  and  note. 

Or. — Zurcher  v.  Portland  R..  etc.. 
Co.,  64  Or.  217,  129  P  126. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Fink.  44  Tex.  Civ.  A.  644.  *9  8W  204. 

W.  Va.— Kidwell  v.  Chesapeake, 
etc.,  R.  Co.,  71  W.  Va.  664.  11  8B 
285,  43  LRANS  999. 

[a]  A  manifestation  tar  some  ess- 
ward  act  of  an  intention  to  become  a 
passenger  has  been  held  not  to  be  es- 
sential. Warner  v.  Baltimore,  etc. 
R.  Co.,  168  U.  S.  389,  18  SCt  68,  41 
L.  ed.  491. 

[b]  In  the  osse  of  a  street  raO- 
roed,  the  relation  of  carrier  and  pas- 
senger Is  seldom  created  by  express 
contract,  and  whether  it  has  begun 
is  generally  to  be  shown  by  the  cir- 
cumstances; but  It  must  at  least  ap- 

gear  that  the  passenger  has  offered 
imself  and  that  the  offer  has  been 
accepted,  and,  while  the  carrier  ought 
to  consent  where  there  Is  no  reason- 
able objection,  It  does  not  necessarily 
follow  that  It  has  consented  or  will 
eorisent  in  any  particular  case,  for  It 
may  decline  to  accept  an  offered  pas- 
senger without  a  good  reason,  and  in 
such  case  one  cannot  become  a  pas- 
senger by  forcing  his  way  on  the 
car  against  the  carrier's  will,  but 
his  remedy  is  for  damages  tor  the 
unwarrantable  exclusion.  Hogner  v. 
Boston  El.  R.  Co.,  198  Mass.  M0,  84 
NE  464.  16  LRANS  960  and  note. 

»3.     See  infra  (  1046 

84.  U.  s. — Southern  R.  Co.  v. 
Smith.  86  Fed.  292.  30  CCA  53.  4» 
LRA  74  6.  * 

HI. — Chicago,  etc.,  R.  Co.  v. 
Jennings,  190  111.  478,  60  NE  817: 
Chicago,  etc,  R.  Co.  v.  Stewart,  77 
111.  A.  66;  Spannagle  v.  Chicago,  etc, 
R.  Co.,  81  111.  A  460. 

Ind. — Indiana  Cent.  R.  Co.  v.  Hudel- 
son.  13   Ind.  326.  74  AmD  254. 

Mass. — Jones  v.  Boston,  etc,  R, 
163  Mass.  245,  39  NE  1019;  Webster 
v.  Fitchburg  R.  Co..  161  Mass.  298.  37 
NE  165,  24  LRA  621;  June  v.  Boston, 
etc.,  R.  Co..  153  Mass.  79,  26  NE  238. 

Miss. — Georgia  Pac.  R.  Co.  v.  Rob- 
inson,  68   Miss.   643,   10  S  60. 

Mo. — Schepers  v.  Union  Depot  R. 
Co.,  126  Mo.  665,  29  SW  712. 

88.  Gemmtll  v.  Illinois  Cent.  R 
Co.,  186  111.  A.  124;  June  v.  Boston, 
etc.,  R.  Co.,  163  Mass.  79,  26  ME 
238;  Tlngley  v.  Long  Island  R  Co., 
109  App.  Dlv.  793,  96  NYS  866,  17 
NYAnnCas  440. 

38.  Du  Bose  v.  Atlantic  Coast  Line 
R.   Co.,  81  S.  C.   271,   62  SE  255. 

[a]  leaving  premises  after  mn> 
ehaee  of  ticket.— It  is  not  the  law. 
without  qualification,  that,  when  one 
becomes  a  passenger  by  the  purchase 
of  a  ticket,  he  remains  a  passenger 
until  he  reaches  his  destination;  but. 
If  he  'leaves  the  station  premises 
after  his  purchase,  he  ceases  to  hare 
the  full  rights  of  a  passenger  during 
his  absence  and  until  he  again 
presents  himself  for  transportation 
at  the  proper  time  and  place,  ac- 
cording to  the  reasonable  rules  of 
the  carrier.  Du  Bose  v.  Atlantic 
Coast  Line  R.  Co..  81  S.  C.  27L  «* 
SE  255. 

87.    Jaquette  v.  Capital  Tract.  Co.. 


FOr  late*'  oases,  developments  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  mimber. 
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boarding  it,  but  without   the   conductor's  knowl- 
edge* 

[I  1040]  b.  Going  to  or  Awaiting  Train  or  Oar. 
Actual  entry  into  the  carrier's  vehicle  of  carriage 
is  not  necessary  to  create  the  relation  of  carrier  and 
passenger,  and  one  may  become  a  passenger  before 
entering  such  vehicle2*  or  before  transportation  has 


actually  commenced.30  Where  one' with  the  bona 
fide  intention  of  becoming  a  passenger,  and  with  the 
express  or  implied  assent  of  the  carrier,'  goes  on 
the  carrier's  premises,  into  the  station,  ticket  office, 
or  waiting  room,31  at  a  time  when  such  place  is  open 
for  the  reception  of  passengers  intending  to  take 
passage,31    even    though,    without   the   passenger's 


34  App.    (D.   C.)    41.   26    LRANS    40T. 

38.  Welsh  v.  Concord,  etc.,  T*.  Co., 
223  Mass.  184,  111  NB  693;  Duchemin 
t.  Boston  El.  R.  Co.,  186  Mass.  853, 
71  NE  780,  104  AmSR  680,  66  LRA 
380.  1  AnnCas  60S-  Dunn  v.  Puget 
Sound  Tract,  etc.,  Co.,  89  Wash,  36, 
153  P  1059;  Foster  v.  Seattle  Electric 
Co.,  36  Wash.  177,  76  P  9»6. 

[a]  Illustration. — One  intending; 
to  board  a  street  car  who  approaches 
It  from  the  rear,  and  Is  in  a  position 
where  the  conductor,  in  looking  out 
for  Intending  passengers,  will  not 
ordinarily  have  seen  her,  and  who  is 
not  seen  by  the  conductor  who  does 
look  out  toward  the  rear  before  giv- 
ing the  signal  to  start,  is  not  a  pas- 
senger. Foster  v.  Seattle  Electric 
Co.,  36  Wash.   177,  76  P  995. 

as.  Del.— MacLeat  v.  Philadel- 
phia, etc,  R.  Co.,  22  Del.  613,  69  A 
744. 

Iowa. — Allender  v.  Chicago,  etc., 
R.  Co..  37  Iowa  264. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co.,  36  Me.  261,  29  A  1069,  25 
LRA  491. 

Md. — Baltimore,  etc,  R  Co.  v. 
State.   63   Md.  135. 

Mass. — Warren  v.  Fltchburg  R. 
Co.,  8  Allen  227,  86  AmD  700. 

Mo. — Murphy  v.  St.  Louis,  etc.,  R. 
Co.,  43   Mo.  A.   342. 

N.  T. — Gordon  v.  Grand  St.,  etc.,  R. 
Co..  40  Barb. '646. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Galll- 
ber.  8s  Va.  639,  16  SE  936. 

30.  Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  A  1069,  26 
LRA  491. 

SI.  V.  a. — KansaB  City  Southern 
R.  Co.  v.  Wlllsie,  224  Fed.  908,  910, 
140  CCA  862  [clt  Cyc];  Riley  v. 
Vallejo  Ferry  Co.,  173  Fed.  381; 
Chicago,  etc,  R.  Co.  v.  Stepp,  164 
Fed.  785,  90  CCA  431,  22  LRANS  350 
[aff  161   Fed.   908}. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  70  8  7;  Wldener  v.  Ala- 
bama Great  Southern  R.  Co.,  69  8 
658. 

Conn. — Baril  v.  New  York.  etc.  R. 
Co.,  90  Conn.  74,  96  A  164;  Donovan 
t.  Hartford  St.  R.  Co.,  65  Conn.  201, 
32  A  360,  29  LRA  297. 

D.  C. — Dixon  v.  Great  Falls,  etc.,  R. 
Co..  38  App.  591,  AnnCasl913C  671. 

Ga. — Smith  v.  Seaboard  Air  Line 
R.  Co.,   10  Ga.  A.   227,  73  SE  523. 

111. — Lake  Shore,  etc..  R.  Co.  v. 
Ward,  135  111.  611,  26  NE  520;  Soren- 
*en  v.  Illinois  Cent.  R.  Co.,  165  111. 
A  606. 

Ind. — JeffersonviUe,  etc.,  R.  Co.  v. 
Riley,  39  Ind.  668;  Evansvllle  R.  Co. 
v.  Miller,   (A.)  Ill  NE  1031. 

Iowa. — Dieckmann  v.  Chicago,  etc., 
R.  Co.,  146  Iowa  260,  121  NW  676, 
139  AmSR  420,  31  LRANS  338;  Dieck- 
mann v.  Chicago,  etc.,  R.  Co.,  106 
NW  626. 

Kan. — Atchison,  etc, .  R.  Co.  v. 
Holloway,  71  Kan.  1,  80  P  31,  114 
AmSR  462. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Daugherty,  108  SW  336,  837,  32  KyL 
1392,  15  LRANS  740  [quot  Cyc]. 

La. — Strain  v.  Vlcksburg,  etc.  R. 
Co..  123   La.  407.  49  8  2. 

Md. — Philadelphia,  etc..  R.  Co.  v. 
Green.    110  Md.  32,  71  A  986. 

Mass. — Horgan  v.  Boston  EL  R. 
Co..  208  Mass.  287,  94  NE  386. 

Minn. — Barnett  v.  Minneapolis,  etc., 
R.  Co.,  123  Minn.  163,  143  NW  263. 
48  LRANS  262. 

Miss. — Metcalf  v.  Yazoo,  etc,  R. 
Co.,  97  Miss.  456,  62  S  355,  28  LRANS 
311. 

Mo. — Barth  v.  Kansas  City  Bl.  R. 
Co..  142  Mo.  586,  44  SW  778;  Choate 
t.  Missouri  Pac.  R  Co.,  67  Mo. .  A. 
105.  « 

N.  J. — Exton  t.  Central  R.  Co.,  63 
X.  J.  L.  366,  46  A  1099,  66  LRA  608. 


N.  T.— Wells  v.  New  York  Cent, 
etc.,  R.  Co.,  25  -App.  Dlv.  366.  49  NYS 
610;  Gordon  v.  Grand  St.,  etc.,  R.  Co., 
40  Barb.  546.   - 

N.  C. — Leggett  v.  Atlantic  Coast 
Line  R.  Co.,  168  N.  C.  366,  84  SE 
357:  Hansley  v.  Jamesville,  etc.,  R. 
Co..  116  N.  C.  602,  20  SE  628,  44 
AmSR  474,  32  LRA  543. 

Pa. — Powell  v.  Philadelphia,  etc. 
R.  Co..  220  Pa.  638,  70  A  268,  20 
LRANS  1019;  Rhoads  v.  Cornwall, 
etc..  R  Co.,  48  Pa.  Super.  310. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto   Rico  Fed.  166. 

8.  C. — Mitchell  v.  Augusta,  etc.,  R. 
Co.,  87  8.  C.  875,  69  BE  664,  21  LRA 
NS  442. 

Tex. — Texas  Midland  R.  Co.  v. 
Griggs,    (Civ.  A.)   106  SW  411. 

Va. — Norfolk,  etc..  R  Co.  v.  Galli- 
her.  89  Va.  639.  16  SE  936. 

W.  Va. — Kidwell  v.  Chesapeake, 
etc.,  R.  Co.,  71  W.  Va.  664,  77  SE 
285,  43  LRANS  999;  Barker  v.  Ohio 
River  R.  Co.,  51  W.  Va.  423,  41  SE 
148.  90  AmSR  808. 

Wis. — Tarczek  v.  Chicago,  etc,  R. 
Co.,  162  Wis.  438,  156  NW  473;  Lug- 
ner  v.  Milwaukee  Electric  R.  etc., 
Co.,   146  Wis.   176,   131   NW   342 


eager: 

ticket 


[a]  One  becomes  a  . 
(1)  Where  he  has  purchased  a  ticket 
for  his  transportation  and  Is  at  the 
station  awaiting  the  arrival  of  his 
train.  Warner  v.  Baltimore,  etc.,  R. 
Co.,  168  U.  S.  339,  18  SCt  68,  42  L. 
ed.  491;  Nashville,  etc.,  R.  Co.  v. 
Crosby,  (Ala.)  70  8  7:  Sorenson  v. 
Illinois  Cent.  R.  Co.,  155  111.  A.  606; 
Chicago  Terminal  Transfer  R.  Co.  v. 
Young.  118  111.  A.  226;  Klefner  v. 
Pittsburg,  etc.,  R.  Co.,  223  Pa.  60,  72 
A  253;  St  Louis  Southwestern  R. 
Co.  v.  Padgett,  (Tex.  Civ.  A.)  181 
SW  718.  (2)  Where  he  holds  the 
return  coupon  of  a  ticket  purchased 
from  a  railroad  company  and  goes 
to  the  depot  to  take  a  train.  Chicago, 
etc.,  R.  Co.  v.  Walker,  217  111.  605,  76 
NE  520.  (3)  Where  he  enters  the 
office  or  waiting  room  at  a  depot  and 
Informs  the  depot  agent  of  his  deBire 
to  become  a  passenger,  and  is  di- 
rected as  to  the  manner  in  which  he 


should  get  on  a  caboose  car.  Allen- 
der v.  Chicago,  etc.,  R.  Co.,  37  Iowa 
264.  (4)  Where  he  enters  the  sub- 
way station  of  an  elevated  railway 
company  and  pays  his  fare  with  the 
intention  of  becoming  a  passenger. 
Horgan  v.  Boston  El.  R  Co.,  208 
Mass.  287,  94  NE  386. 

fb]  Presence  of  a  person  la  the 
waiting  room  about  train  time  is 
notice  of  Intention  to  become  a  pas- 
senger. Texas,  etc.,  R.  Co.  v.  Jones, 
(Tex.  Civ.  A.)  39  SW  124. 

[c]  On  elevated  platform.  (1) 
Where  a  person  boards  a  shuttle  car 
on  a  city  street,  which  car  connectB 
with  an  elevated  railroad,  and  Is 
carried  to  a  platform  station  erected 
between  two  elevated  tracks,  and 
there  waits  for  the  elevated  train 
on  which  she  intends  to  continue  the 

Iourney.  such  person  is  a  passenger, 
.ake  St.  El.  R.  Co.  v.  Burgess,  200 
111.  828.  66  NE  215  [aff  99  111.  A. 
499].  (2)  A  person  on  the  platform 
of  an  elevated  railroad  station  with 
the  knowledge  of  the  company  that 
he  intends  to  take  a  train,  is  a  pas- 
senger when  approaching  the  train 
to  board  it.  Lapin  v.  Northwestern 
El.    R.   Co.,    162   111.    A.    296. 

[dj  At  union  station. — Where  the 
carrier  Is  compelled  by  law  to  use 
a  union  station,  owned  and  operated 
by  separate  corporations,  rights  of 
a  passenger  do  not  accrue  earlier 
than  the  moment  when,  standing  on 
the  platform,  the  ticket  holder  is 
about  to  step  on  a  train.  Hunt  v.  New 
York,  etc.,  R.  Co.,  212  Mass.  102,  98 
NB    787,    40    LRANS    778    and    not* 


(holding  that,  in  view  of  St  [18961 
c  616,  creating  the  Boston  Terminal 
Company  and  requiring  railroads  to 
use  its  union  station,  one  who  has 
purchased  a  ticket  and  expects  to 
board  a  train  leaving  the  union  sta- 
tion is  not  a  passenger  until  about 
to  step  on  the  train). 

[e]  An  intending  passenger  may 
lawfully  use  the  rooms  (1)  In  the 
depot  for  any  necessary  or  conven- 
ient purpose  in  furtherance  of  his 
Intention  to  become  a  passenger;  and 
an  Intending  passenger  who  avails 
himself  of  a  waiting  room  within  a 
reasonable  time  before  the  arrival 
of  the  train  is  a  passenger,  although 
his  purpose  is  merely  to  place  his 
hand  baggage  In  the  waiting  room  as 
a  matter  of  convenience  to  himself 
and  in  furtherance  of  his  ultimate 
object,  and  although  he  has  a  pur- 
pose to  leave  again  before  the  arrival 
of  the  train  on  a  matter  of  conven- 
ience, pleasure,  or  business.  Metcalf 
v.  Yazoo,  etc.,  R.  Co.,  97  Miss.  455, 
52  S  865,  28  LRANS  311  and  note 
(holding  that,  where  a  person  Intend- 
ing to  take  passage  on  a  train  went 
to  the  depot  fifteen  minutes  before 
the  arrival  of  the  train  to  deposit 
his  satchel  In  the  waiting  room,  his 
resort  to  the  depot  was  for  a  law- 
ful purpose  and  In  furtherance  of 
his  intention  to  become  a  passenger, 
and  that  the  relation  of  carrier  and 
passenger  was  created,  although  he 
intended  to  leave  the  depot  to  see  a 
person  on  business).  (2)  A  person 
with  a  bona  fide  intention  to  take 
passage  on  a  train,  and  going  to  the 
carrier's  station  a  reasonable  time 
before  train  time,  is  a  passenger 
from  the  moment  that  he  enters  the 
carrier's  premises.  Central  of 
Georgia  R.  Co.  v.  Bell,  187  Ala.  641, 
65  S  835. 

[f]  On*  on  a  railroad  station 
platform  regarding'  Us  baggage  is 
not  a  mere  licensee,  when  injured 
by    falling    through    a   hole    in    the 

Slatform.     Cleveland,  etc.,  R.  Co.  v. 
ones,  51  Ind.  A.  245.  99  NE  503. 

[g]  At  station  on  amusement 
grounds. — The  duty  of  a  railroad 
company  owning  amusement  grounds 
on  which  a  station  building  and  plat- 
form are  located,  and  where  passen- 
gers are  Invited  by  the  company  to 
assemble  for  the  purpose  of  board- 
ing its  cars,  is  that  of  a  common 
carrier,  charged  with  the  highest 
care  for  the  safety  of  its  passen- 
gers; and  persons  assembling  in  the 
building,  on  the  grounds,  or  on  the 
platform,  at  the  point  fixed  by  the 
company  for  receiving  passengers, 
are  at  the  company's  station  and  are 
passengers  within  the  meaning  of  the 
law.  Dixon  v.  Great  Falls,  etc..  R 
Co.,  38  App.  (D.  C.)  698;  Dixon  v. 
Great  Falls,  etc.,  R.  Co.,  38  App.  (D. 
C.)  691. 

[h]  At  flag;  station-— Where  a 
person  at  a  nag  station  does  not 
make  any  of  the  customary  signals 
to  attract  the  attention  of  the  motor- 
man  of  an  approaching  car  to  the 
fact  that  he  Is  waiting  for  carriage 
and  desires  to  get  on  board,  it  is 
insufficient  to  show  that  he  is  at  such 
station  for  the  purpose  of  offering 
himself  as  a  passenger.  Alabama 
City,  etc.,  R.  Co.  v.  Bessiere,  190 
Ala.  59.  66  S  806. 

38.  Baril  v.  New  York,  etc.,  R. 
Co.,  90  Conn.  74,  96  A  164;  Merrill 
v.  Michigan  Cent  R.  Co.,  158  111.  A. 
38;  Metcalf  v.  Yazoo,  etc.,  R.  Co.,  97 
Mies.  455,  62  S  365,  28  LRANS  311; 
Mitchell  v.  Augusta,  etc,  R.  Co*.,  87 
S.  C.   375,  69  SE  664,  31  LRANS  442. 

[a]  ninsttration^— Where  a  rail- 
road has  opened  Its  waiting  room  in 
a  depot  for  the  reception  of  passen- 
gers, and  a  person  intending  to  take 
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knowledge,  it  has  been  opened  without  authority,** 
or  goes  from  the  ticket  office  or  waiting  room  on  to 
the  platform  or  other  proper  part  of  the  premises 
to  take  a  seat  in  a  car,84  he  ordinarily  places  him- 
self in  the  position  of  a  passenger,  although  he  has 
not  purchased  a  ticket,85  or  the  agent  has  refused 


to  sell  him  a  ticket.**  However,  in  order  that  one 
may  become  a  passenger,  he  must  come  on  the  car- 
rier's premises  and  await  the  arrival  of  his  train  or 
car  at  a  proper  place,8'  in  a  proper  manner,8*  and 
within  a  reasonable  time  before  the  arrival  or  de- 
parture of  such  train  or  car." 


passage  on  a  train  shortly  to  arrive 
resorts  to  the  depot  for  that  purpose, 
the  relation  of  carrier  and  passenger 
arises  as  a  matter  of  law.  Metcalf 
v.  Yasoo,  etc..  R.  Co.,  97  Miss.  455, 
52   S    756,    28    LRANS    811. 

33.  Chicago,  etc.,  R.  Co.  v.  Walker. 
217,111.  606,  76  NE  620  [aff  118  111.  A. 
8971. 

34.  U.  S—  Atlantic  City  R.  Co.  v. 
Clegg,  183  Fed.  21«,  105  CCA  478.        ' 

Ark. — St.  'Louis,  etc.,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
527. 

111.— Illinois  Cent.  R.  Co.  v.  Treat, 
75  111.  A.  327  [aff  179  111.  578,  54  NE 
290]. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  180.  164.  84  NE  819, 
85  NE  1026,  20  LRANS  1041  [cit 
Cyc];  Indianapolis  Southern  R  Co.  v. 
Wall,  64  Ind.  A.  43,  101  NE  680. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor, 122  Ky.  92,  89  SW  714.  28  KyL 
648. 

Md. — Baltimore,  etc.,  R.  Co.  .v. 
State,  63  Md.  186. 

Mass. — Warren  v.  Fltchburg  R. 
Co.,  8  Allen  227,  85  AmD  700. 

Mo. — Albin  v.  Chicago,  etc.,  R.  Co., 
103  MO.  A.  308,  77  SW  153. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R  Co.,  155  N.  C.  79,  70  SE  1080; 
Pineuav.  Atlantic  Coast  Line  R.  Co., 
140  N.  C.  450.  53  SE  297.  Ill  AmSR 
856. 

[a]  On*  who  has  purchased  a 
ticket  and  Is  passing  from  the  offloe 
where  the  purchase  was  made  to  the 
train  to  take  the  seat  given  to  him 
as  a  passenger  in  the  cars  on  the 
premises  belonging  to  the  company, 
connected  with  the  railroad,  and 
under  the  direction  of  the  com- 
pany's agent,  is  a  passenger  and 
entitled  to  the  rights  of  a  passenger 
while  so  passing.  Chicago,  etc.,  R. 
Co.  v.  Weeks,  99  111.  A.  618  [aff  198 
111.  551,  64  NE  10391;  Warren  v. 
Fltchburg  R.  Co.,  8  Allen  (Mass.) 
227,   85   AmD  700. 

[b]  A  person  attempting  to  cross 
Intermediate  tracks,  In  order  to  take 
an  approaching  train,  is  a  passenger. 
Chicago,  etc,  R.  Co.  v.  Chancellor, 
60  111.  A.  625  [rev  on  other  grounds 
105  111.  438,  46  NE  269];  Toung  v. 
New  York,  etc.,  R.  Co..  171  Mass.  S3, 
60  NE  456,  41  LRA  193:  Warren  v. 
Fitdhburg  R.  Co.,  8  Allen  (Mass.) 
227,  85  AmD  700;  Albin  v.  Chicago, 
etc.,  R.  Co.,  103  Mo.  A.  308,  77  SW 
153.  But  see  Indiana  Cent.  R.  Co.  v. 
Hudelson,  13  Ind.  325,  74  AmD  254 
(where  a  contrary  view  seems  to 
have  been  adopted,  and  it  was  held 
that  where  plaintiff,  without  having 
procured  a  ticket,  was  crossing  a 
sidetrack  of  a  railroad  to  get  on  a 
passenger  train  at  its  usual  place  of 
stopping  on  the  main  track,  but  by 
the  negligence  of  the  employees  of 
the  company  a  switch  had  been  left 
open,  and  the  train  was  thrown  on 
the  sidetrack,  and  plaintiff  was  run 
over,  he  was  not  a  passenger  at  the 
time  of  the  Injury,  and  that  his  right 
to  cross  the  sidetrack  was  only  the 
right  that  persons  have  to  cross  a 
railroad  track  at  a  public  street  or 
highway).  _ 

[c]  On  freight  platform. — One 
having  a  mileage  book  good  on  a 
railroad  and  undertaking  to  board  a 
train  by  passing  along  the  platform 
of  a  freight  warehouse  where,  by  the 
Invitation  of  the  railroad,  he  has 
been  to  check  his  trunks,  is  a  pas- 
senger. Plneus  v.  Atlantic  Coast  Line 
R.  Co.,  140  N.  C.  450,  63  SE  297,  111 
AmSR  866. 

38.  U.  S. — Grimes  v.  Pennsyl- 
vania Co.,  36  Fed.  72. 

Ark.— St.  Louis,  etc..  R.  Co.  Laur- 
ence, 106  Ark.   544,   153  SW  799. 


Iowa. — Allender  v.  Chicago,  etc., 
R.  Co.,  37  Iowa  264. 

Mo. — Albin  v.  Chicago,  etc.,  R. 
Co..  103  Mo.  A.   308,  77  SW  158. 

N.  C. — Phillips  v.  Southern  R.  Co., 
124  N.  C.  123.  32  SE  388,  46  LRA 
163. 

Tex. — Texas  Midland  R.  Co.  v. 
Griggs,    (Civ.  A.)   106  SW  411. 

[a]  On  freight  train. — Even  be- 
fore purchasing  a  ticket  one  who  in 
good  faith  applies  to  an  agent  for 
a  ticket  for  a  passage  on  the  ca- 
boose of  a  freight  car,  and  who  Is 
referred  by  the  agent  to  the  con- 
ductor, is  a  passenger  and  may  re- 
cover for  an  Injury  received  before 
getting  on  the  train.  Allender  v. 
Chicago,  etc.,  R.  Co.,  37  Iowa  264. 

Purchase  of  ticket  generally  see 
Infra  5  1042. 

36.  McKernan  v.  Manhattan  R. 
Co.,  64  N.  T.  Super.  854;  Norfolk, 
etc.,  R.  Co.  v.  Galllher,  89  Va.  629,  16 
SE  935. 

[a]  Illustration. — Wltere  plaintiff 
came  to  a  station  Intending  to  buy 
a  ticket  and  become  a  passenger, 
but  the  ticket  agent  refused  to  sell 
him  a  ticket,  claiming  that  he  was 
drunk,  which  seems,  however,  not 
to  have  been  the  fact,  after  he  failed 
to  buy  the  ticket  he  was  still  law- 
fully at  the  station,  with  the  duty 
of  leaving  it  with  ordinary  prompt- 
ness, and  of  not  loitering  there  or 
using  it  for  any  other  purpose.  Mc- 
Kernan v.  Manhattan  R.  Co.,  64  N. 
Y.  Super.   354. 

37.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Olascow,  179  Ala.  251,  60  S  103. 

111. — Spannagle  v.  Chicago,  etc..  R 
Co.,  31   111.  A.  460. 

Me. — Shannon  v.  Boston,  etc.,  R 
Co.,  78  Me.  62.  2  A  678.  " 

Pa. — Comly  v.  Pennsylvania  R. 
Co.,  9  Pa.  Cas.  369,  12  A  496. 

Eng.— Wilby  v.  Midland  R  Co..  86 
L.  T.  Rep.  N.  S.  244. 

Ont — Walker  v.  Great  Western  R. 
Co.,  8  U.  C.  C.  P.  161. 

[a]  Waiting  la  vacant  oar. — 
Where  a  woman  while  waiting  for  a 
train  left  the  waiting  room  which 
was  being  cleaned  and  by  direction 
of  the  station  agent  entered  a  va- 
cant   car    standing    by    the    station 

filatform,  she  was  a  passenger  while 
n  the  car.  Shannon  v.  Boston,  etc., 
R.  Co.,  78  Me.  62,  2  A  678. 

[b]  Entering  by  Improper  route. 
— Attempting  to  enter  a  station  by 
a  route  not  meant  for  passengers, 
and  which  Is  in  fact  shut  off  by  a 
barbed  wire  fence,  makes  an  intend- 
ing passenger  a  trespasser.  Comly 
v.  Pennsylvania  R.  Co.,  8  Pa.  Cas. 
369,  12  A  496:  Wilby  v.  Midland  R. 
Co.,  36  L.  T.  Rep.  N.  S.  244;  Walker 
v.  Great  Western  R.  Co.,  8  U.  C.  C. 
P.  161. 

fc]  Customary  place.— Where  a 
railroad  company  habitually  receives 
and  sets  down  passengers  at  a  plat- 
form at  a  flag  station,  prospective 
Passengers  waiting  there  for  a  train 
hen  due  are  not  trespassers,  regard- 
less of  whether  the  railroad  com- 
pany intended  it  as  a  waiting  place. 
Louisville,  etc.,  R.  Co.  v.  Olascow, 
179  Ala.  261,  60  S  103. 

rdl  At  boarding  house. — Where  a 
person,  Instead  of  waiting  In  the 
station  for  a  train,  remained  at  a 
boarding  house  some  two  or  three 
hundred  feet  from  the  depot  until 
the  arrival  of  the  train,  and  endeav- 
ored to  get  on  the  train  after  It  was 
in  motion  and  was  Injured,  such  per- 
son was  not  a  passenger.  Spannagle 
v.  Chicago,  etc.,  R.  Co.,  31  111.  A. 
460. 

38.  Chicago,  etc.,  R.  Co.  v.  Weeks, 
99  111.  A.  518  [aff  198  111.  661,  64  NE 
1039]. 


[a]  doing  to  train  by  other  than 
regular  way,  (1)  in  disregard  of  warn- 
ings, -does  not  constitute  one  a  pas- 
senger. Raymond  v.  Chicago,  etc, 
R.  Co..  126  111.  A.  240.     (2)Where  a 

ferson  on  arriving  late  at  the  sta- 
lon  finds  that.  If  he  takes  the  time 
necessary  to  approach  the  train 
which  he  desires  to  take  In  the  ways 
openly  and  obviously  provided  by 
the  company  for  safe  passage,  he 
will  not  be  able  to  reach  it  before 
it  starts,  and  he  takes  a  short  cut 
by  crossing  the  tracks  and  is  in- 
jured in  consequence,  he  cannot 
rightfully  be  considered  to  have  be- 
come a  passenger.  Chicago,  etc.,  R. 
Co.  v.  Weeks,  99  111.  A.  618  [aff  198 
111.  551.  64  NE  10391. 

38.  Ala. — Wldener  v.  Alabama 
Great  Southern  R.  Co.,  69  S  558; 
Louisville,  etc.,  R  Co.  v.  Kay,  8  Ala. 
A.   662,   62  S  1014. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Laurence,  106  Ark.  644,  163   SW  79S. 

Conn. — Barll  v.  New  York,  etc,  K. 
Co.,  90  Conn.  74,  96  A  164. 

Ga. — Smith  v.  Seaboard  Air  Line 
R.  Co.,  10  Ga.  A.   227,  78  SE  522. 

Iowa. — Dleckmann  v.  Chicago,  etc. 
R.  Co.,  145  Iowa  2S0,  121  NW  676, 
139  AmSR  420,  81  LRANS  338,  105 
NW  626. 

Ky. — Illinois  Cent.  R  Co.  v.  La- 
loge,  69  SW  1118,  24  KyL  696;  Illi- 
nois Cent.  R.  Co.  v.  Laloge,  113  Ky. 
896,  69  SW  795,  24  KyL  C93.  62  LRA 
405. 

Minn. — Barnett  r.  Minneapolis, 
etc.,  R.  Co.,  123  Minn.  163,  143  NW 
263,    48    LRANS    262. 

Miss. — Metcalf  v.  Yaaoo,  etc,  S. 
Co.,  97  Miss.  46*,  62  S  356,  28  LRA 
NS  311;  Andrews  v.  Yasoo,  etc..  R 
Co.,  86  Miss.   129,  38  S  773. 

Nebr. — Fremont,  etc..  R.  Co.  v. 
Hagblad,  72  Nebr.  773,  101  NW  1031, 
106  NW  1041,  4  LRANS  254.  9  Ann 
Cas  1096  and  note. 

N.  C— Phillips  v.  Southern  R  Co., 
124  N.  C.  128,  32  SE  388.  45  LRA 
163. 

S.  C. — Mitchell  v.  Augusta,  etc,  R 
Co.,  87  S.  C.  376,  69  SET  664.  31  LRA 
NS   442. 

Tex.— Texas  Midland  R.  Co.  v. 
Geraldon,  103  Tex.  402.  128  SW  611. 
29  LRANS  798,  AnnCasl913A  45  [all 
54  Tex.  Civ.  A.  71,  117  SW  1004]; 
Texas  Midland  R  Go.  v.  Griggs,  (Civ. 
A.)   106  SW  411. 

Vt.— Harris  v.  Stevens,  51  Vt  79. 
73  AmD  337. 

Wash. — Gregg  v.  Northern  Pac  R 
Co.,  49  Wash.  183,  94  P  911. 

W.  Va. — Kldwell  v.  Chesapeake, 
etc,  R  Co.,  71  W.  Va.  664777  SE 
285,   43   LRANS   999  and   note. 

[a]  Xndeanlte  ttma*— (1)  It  is  not 
enough  that  the  person  has  come  to 
the  carrier's  station  with  the  inten- 
tion of  taking  passage  at  some  in- 
definite time  in  the  future;  he  must 
come  to  the  station  a  reasonable 
time  before  the  departure  of  the 
train  by  which  he  is  to  travel.  Har- 
ris v.  Stevens,  31  VL  79,  73  AmD  837. 
(2)  A  person  is  not  entitled  to  the 
privileges  of  a  passenger  during  the 
whole  night  before  an  early  morning 
train  which  he  Intends  to  take.  Bar- 
nett v.  Minneapolis,  etc.,  R  Co.,  123 
Minn.  153,  143  NW  263,  48  LRANS 
262.  (3)  Where  a  person  went  to  a 
station  at  eleven  o'clock  in  the 
evening  to  purchase  a  ticket  ana 
board  a  train  which  left  at  four 
o'clock  In  the  morning,  and  was  told 
by  the  agent  to  wait  until  he  could 
sell  him  a  ticket,  the  right  to  remain 
in  the  station  did  not  depend  on 
whether  he  went  there  a  reasonable 
time  before  the  train  left  Louis- 
ville, etc.,  R.  Co.  v.  Kay.  8  Ala.  A 
562,  62  S  1014.     (4)  One  on  the  prem- 


For  late*  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1040-1041] 


CARRIERS 


[IOC.  J.]     £15 


licensee  or  trespasser.  A  person  is  not  a  pas- 
senger who  is  at  a  station  or  about  the  carrier's 
premises  by  mere  permission  and  sufferance,  and  not 
for  the  purpose  of  being  transported  in  due  course, 
or  after  the  abandonment  of  such  an  intention,*0  as 
where  he  is  there  as  a  mere  sight-seer,41  or  out  of 
mere  curiosity,  or  for  the  transaction  of  business 
not  connected  with  the  company;42  or  where  he  is 


there  more  than  a  reasonable  time  before  or  after 
the  arrival  of  his  train.43 

[§  1041]  c.  Signaling  Oar  or  Train  and  Boarding 
Same.  A  person  who,  with  the  bona  fide  intention 
of  becoming  a  passenger,44  enters  or  attempts  to 
enter  or  board  a  train  or  car,  even  before  he  has 
got  entirely  in  the  car  or  other  vehicle,  becomes  a 
passenger,4*  although  he  may  not  have  purchased  a 


ises  of  a  railroad  company  to  pur- 
chase a  ticket  for  a  train  eight  hours 
later.  Intending  to  remain  In  the  city 
of  purchase  but  not  on  the  premises 
of  the  carrier,  is  not  a  passenger. 
Kidwell  v.  Chesapeake,  etc.,  R.  Co., 
71  W.  Va.  664,  77  SE  285,  48  LRANS 
999. 

[bl  Where  a,  parson  remains  all 
sight  at  a  station,  with  the  Intention 
of  taking  an  early  morning  train,  and 

Surchases  a  ticket  about  an  hour 
afore  train  time,  he  becomes  a  pas- 
senger and  entitled  to  rights  as  such 
from  the  time  he  buys  his  ticket, 
although  the  train  is  three  hours 
late.  Harriett  v.  Minneapolis,  etc.,  R. 
Co.,  123  Minn.  153,  143  NW  263,  48 
LRANS   262. 

[c)  Under  a  nil*  of  the  railroad 
commission,  (1)  that  at  Junction 
points  railroad  companies  shall  open 
their  depot  •waiting  room  for  the  ac- 
commodation of  the  traveling  public 
at  least  thirty  minutes  before  the 
schedule  time  of  the  arrival  of  all 
passenger  trains,  and  that  at  local 
or  nonjunctlon  points  such  waiting 
rooms  shall  likewise  be  open,  pro- 
vided they  snail  not  be  required  to 
be  opened  nor  kept  open  after  ten 
P.  M.,  except  after  delayed  trains 
due -before  that  hour,  in  which  case 
the  rooms  shall  be  kept  open  until 
the  actual  arrival  of  the  delayed 
trains,  one  whose  coming  to  the 
depot  to  take  a  train  is  not  within 
the  limitations  of  the  rule  is  not  a 
passenger.  Smith  v.  Seaboard  Air- 
Line  R.  Co.,  10  Ga.  A.  227.  73  SB  523. 
(2)  A  rule  of  the  state  railroad  com- 
mission requiring  a  depot  to  be  open 
one  hour  before  the  arrival  of  trains 
does  not  protect,  as  a  passenger,  one 
who  comes  to  the  depot  six  hours 
before  train  time.  Widener  v.  Ala- 
bama Great  Southern  R.  Co.,  (Ala.) 
(9  S  558. 

[d]  A  statute  requiring  all  rail- 
road companies  to  open  their  ticket 
offices  and  waiting  rooms  for  pas- 
sengers at  least  thirty  minutes  pre- 
ceding the  schedule  time  for  the  de- 
parture of  all  passenger  trains  Axes 
what  is  a  reasonable  time  for  the 
carrier  to  be  required  to  care  for 
passengers  before  they  have  taken 
actual  passage,  and  therefore,  where 
a  person  was  assaulted  in  the  wait- 
ing room  of  a  station  about  three 
hours  before  the  schedule  time  for 
the  departure  of  the  train  on  which 
he  proposed  to  take  passage,  the 
company  was  not  liable,  in  the  ab- 
sence or  any  contract,  express  or  Im- 
plied, to  accommodate  such  person 
for  a  longer  time  than  that  fixed  by 
statute.  Illinois  Cent.  R.  Co.  v. 
Laloge,  69  SW  1118,  24  KyL  696: 
Illinois  Cent.  R  Co.  v.  Laloge.  113 
Ky.  396.  69  SW  795,  24  KyL.  693,  62 
LRA   405    (construing   St.    (    784). 

[el  Holding  ear  reasonable  time. 
— where  a  person  is  not  at  a  station 
when  a  carrier's  car  arrives  and  Is 
left,  he  is  not  in  a  position  to  raise 
the  question  that  the  carrier  did  not 
hold  the  car  for  a  reasonable  time 
to  take  up  passengers.  Mitchell  v. 
Augusta,  etc.,  R  Co..  87  S.  C.  375, 
69  SE  664,  81   LRANS  442  and  note. 

♦0.  ill. — Chicago,  etc.,  R.  Co.  v. 
Stewart,  77  111.  A.  66. 

Mass. — Helnlein  v.  Boston,  etc.,  R. 
Co.,  147  Mass.  136,  1-6  NE  698,  9  Am 
SR  676. 

Miss. — Andrews  v.  Yazoo,  etc.,  R. 
Co..  86   Miss.   129,  38   S   773. 

N.  D. — Gatehouse  v.  Minneapolis, 
etc,  R  Co.,  28  N.  D.  616,  185  NW 
189.   47   LRANS   965. 

Oh. — Pittsburgh,  etc,  R.  Co.  v. 
Bingham.  29  Oh.  St   364. 


Pa. — Ambler  v.  Philadelphia,  etc., 
R.  Co.,  39  Pa.  Super.  198. 

Tex. — International,  etc.,  R.  Co.  v. 
Duncan,  65  Tex.  Civ.  A.  440,  121  SW 
362. 

[a]  Waiting  to  be  transported  on 
another  carrier's  train  A  passenger 
removed  from  a  railroad  company's 
depot  on  the  completion  of  her 
Journey  over  its  line,  who  reenters 
the  depot  several  days  thereafter 
and  procures  a  ticket  to  enable  her 
to  resume  her  Journey  from  the 
depot  of  another  company  is  not  a 
passenger  of  the  former  company 
while  awaiting  at  its  depot  the  de- 
parture of  the  other  company's  train, 
and  the  former  company  owes  only 
the  duty  of  ordinary  oare.  Interna- 
tional, etc.,  R.  Co.  v.  Duncan,  55  Tex. 
Civ.  A.   440,  121  SW  362. 

Oare  to  be  exercised  for  the  safety 
of  those  who  come  on  the  carrier's 
premises  accompanying,  or  to  meet, 
passengers  see  Infra  if  1311,  1847, 
1362. 

41.  \  Glllla  v.  Pennsylvania  R.  Co., 
69  Pa.   129,  98  AmD  817. 

48.  St.  Louis,  etc.,  R.  Co.  v,  Fair- 
balrn,  48  Ark.  491,  4  SW  50;  Kansas 
City,  etc.,  R  Co.  v.  Klrksey,  48  Ark. 
366,  2  SW  190:  Dlehold  v.  Pennsyl- 
vania R.  Co.,  60  N.  J.  L.  478,  14  A 
576;  Pittsburgh,  etc.,  R.  Co.  v.  Bing- 
ham, 29  Oh.  St.  864,  23  AmR  761; 
Glllis  v.  Pennsylvania  R.  Co.,  69  Pa. 
129.  98  AmD  817. 

48.  Widener  v.  Alabama  Great 
Southern  R.  Co.,  (Ah.)  69  S  658; 
Helnlein  v.  Boston,  etc.,  R.  Co.,  147 
Mass.  186,  16  NB  698,  9  AmSR  676; 
Archer  v.  Union  Pao.  R.  Co.,  110  Mo. 
A.  849,  86  SW  984:  Texas  Midland 
R.  Co.  v.  Griggs,  (Tex.  Civ.  A.)  106 
SW  411. 

[•>]  ninstratlon.  Where  a  per- 
son enters  a  railroad  station  in  the 
evening  to  take  a  train  and  after 
finding  that  the  last  train  has  gone 
remains  therein  for  his  own  conven- 
ience several  minutes  longer,  during 
which  the  station  master,  the  usual 
closing  time  having  arrived,  puts  out 
the  lights,  he  becomes  at  most  a 
mere  licensee,  and  cannot  recover  for 
injuries  sustained  in  leaving  the  sta- 
tion by  reason  of  the  extinguish- 
ment of  the  lights.  Helnlein  v.  Bos- 
ton, etc,  R  Co..  147  Mass.  136,  16 
NE  698.  9  AmSR  676. 

[b]  Using  ear  on  switch  track. — 
Where  plaintiff,  with  certain  other 
excursionists,  engaged  an  ordinary 
passenger  car  for  transportation  to 
another  city  and  return,  with  the 
right  to  use  the  car  while  on  the 
switch,  awaiting  return,  plaintiff  was 
not  a  passenger  in  going  to  the  car, 
for  her  own  accommodation,  as  it 
was  standing  on  the  switch  some 
time  before  it  was  due  to  leave  on 
Its  return  trip.  Archer  v.  Union 
Pac.  R.  Co.,  110  Mo.  A.  349,  85  SW 
934. 

44.  Ala. — Brown  v.  Scarboro,  97 
Ala.  316.  12  S  289. 

Ga. — Coleman  v.  Georgia  R.,  etc., 
Co.,  84  Ga.  1,  10  SE  498. 

111. — Hatcher  v.  Quincy  Horse  R., 
etc..  Co..  181  111.  A.  30. 

Mont. — Higley  v.  Gilmer,  3  Mont. 
90.   36  AmR  450. 

Okl. — Chicago,  etc,  R.  Co.  v. 
Evans.  41  Okl.  411,  138  P  804,  51 
LRANS  608. 

Tex. — Dallas  Rapid  Transit  R  Co. 
v.  Payne.  98  Tex.  211,  82  SW  649 
[rev  (Civ.  A.)  78  SW  1086];  Gulf, 
etc,  R.  Co.  v.  Bunn,  41  Tex.  Civ.  A. 
503,  96  SW  640. 

[a]  OooA  faith  on  part  of  person 
entering  ■  A  person  who  enters  the 
coach  of  a  carrier  without  any  law- 


ful right  or  w.lthout  any  Intention 
of  paylna-  fare,  or  remains  there 
after  he  has  no  lawful  right  thereon 
and  has  been  ordered  to  leave,  ought 
to  be  considered  a  trespasser.  Hig- 
ley v.  Gilmer,  3  Mont.  90,  35  AmR 
460. 

[b]     To  transact  business. — (1)   A 

?erson  entering  a  train,  without 
Icket  or  money  to  pay  fare,  to  col- 
lect an  account  from  a  passenger, 
and  remaining  after  the  train  leaves 
the  station.  Is  not  a  passenger.  Chi- 
cago, etc.,  R.  Co.  v.  Evans,  41  Okl. 
411,  188  P  804,  61  LRANS  608.  (2) 
One  getting  on  a  fast  mail  train  to 
transact  private  business  during  one 
of  Its  fixed  stops  at  a  station,  where 
these  stops  are  too  short  for  one  to 
transact  hfs  business  and  get  safely 
back,  is  not  a  passenger.  Coleman 
v.  Georgia  R.,  etc.,  Co.,  84  Ga.  1,  10 
SE  498. 

45.  Ala. — Birmingham  R,  etc.,  Co. 
v.  Bynum,  139  Ala.  889,  86  S  786; 
Birmingham,  etc..  R.  Co.  v.  Norrls, 
4  Ala.  A.  863,  59  S  66  (attempting 
to  board  train  ait  regular  station). 

Ark. — Dlllahurrty  v.  Chicago,  etc, 
R.  Co.,  119  Ark.  892,  178  SW  420. 

Ga. — Louisville,  etc,  R.  Co.  v.  For- 
rest, 6  Ga.  A.  766.  66  SE  808. 

111.— Isbitx  v.  Chicago  City  R.  Co., 
192  111.  A.  487;  Hatcher  v.  Quincy 
Horse  R.,  etc.,  Co.,  181  111.  A.  SO; 
Kelleher  v.  Chicago  City  R  Co,  167 
111.  A.  825  [rev  on  other  grounds  266 
111.  454,  100  NE  145};  Kane  v.  Cicero, 
etc.,  Electric  R  Co.,   100   III.  A.   181. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Foster,  104  Ind.  293,  4  NE  20,  64 
AmR  819;  Hall  v.  Terre  Haute  Elec- 
tric Co.,  38  Ind.  A.  48,  76  NE  334: 
Lake  Brie,  etc.,  R.  Co.  v.  Mays,  4 
Ind.  A.  418,  30  NE  1108. 

Kan. — Union  Pac.  R.  Co.  v.  Nichols, 
8  Kan.  605.  12  AmR  475. 

Ky. — Illinois  Cent.  R.  Co.  v.  Dallas, 

160  Ky.  442,  160  SW  526. 

La. — Strain  v.  Vlcksburg,  etc.,  R. 
Co.,  128  La.  407,  49  S  2. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co.,  86  Me.  261,  29  A  1069,  26 
LRA  491. 

Mass. — Wheeler  v.  Boston  El.  R 
Co.,  220  Mass.  298,  107  NE  938;  Craft 
v.  Boston  El.  R.  Co.,  211  Mass.  374, 
97  NB  61-0,  39  LRANS  878;  Mo- 
Donough  v.  Metropolitan  R.  Co.,  137 
Mass.  210. 

Minn.— Smith  v.  St.  Paul  City  R. 
Co.,  22  Minn.  1,  18  NW  827. 

Mo. — Ferguson  v.  Missouri  Pac. 
R.  Co.,  177  SW  616;  Benjamin  v. 
Metropolitan  St.  R  Co.,  245  Mo.  598, 

161  SW  91:  Holt  v.  Hannibal,  etc., 
R.  Co.,  87  Mo.  A.  208  [rev  on  other 
grounds  174  Mo.  624,  74  SW  6311; 
Choate  v.  Missouri  Pac.  R.  Co.,  £7 
Mo.  A.  106. 

N.  H. — Haselton  v.  Portsmouth, 
etc.,  R.  Co..  71  N.  H.  689,  58  A  1016. 

N.  T. — Buffet  v.  Troy,  etc.,  R.  Co., 
40  N.  T.   168. 

N.  C. — Snipes  v.  Norfolk,  etc,  R. 
Co..   144   N.  C.   18.   66   SE  477. 

N.  D. — Messenger  v.  Valley  City 
St..  etc..  R.  Co.,  21  N.  D.  82,  87.  128 
NW  1023,  32  LRANS  881   [quot  Cyc]. 

S.  C. — Willlford  v.  Southern  R.  Co., 
86  S.  C.  301,  67  SE  802. 

Tenn. — Nashville,  etc.,  R  Co.  v. 
Messlno,  1  Sneed  220. 

Tex. — -Green  v.  Houston  Bl.  Co., 
40  Tex.  Civ.  A.  260,  89  SW  442; 
Lewis  v.  Houston,  El.  Co.,  89  Tex. 
Civ.  A.  625,  88  SW  489,   112  SW  593. 

Eng. — Brien  v.  Bennett,  8  C.  A  P. 
724,   34   ECL  984. 

[a]    mustiwtkmsv— The  relation  of 

carrier   and    passenger    arises:  ■  (1) 

Where  one  goes  on  a  steamboat  used 

for    carrying    passengers,    in    good 
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ticket  before  making  such  attempt,46  provided  he  I  does  so  at  a  proper  place47  and  time,48  and  in  a 


faith,  intending  to  take  passage  there- 
on. Cleveland:  v.  New  Jersey  Steam- 
boat Co..  68  N.  T.  308  [rev  6  Hun 
523].  (2)  Where  a  traveler  has  been 
invited  to  enter  a  car,  or  enters  It 
In  obedience  to  the  announcement 
that   It   is   ready   to   receive   passen- 

?ers.  Hannibal,  etc.,  R.  Co.  v.  Mar- 
In,  11  111.  A.  386  [aft  111  111.  219]. 
(3)  Where  a  person  goes  on  the 
gangplank  of  a  steamboat,  for  the 
purpose  of  taking  passage.  Rogers 
v.  Kennebec  Steamboat  Co.,  86  Me. 
261.  29  A  1069,  26  LRA  491.  (4) 
Where  a  person  attempts  to  enter  a 
street  car  in  a  proper  manner,  by 
getting  on  the  rear  platform,  -with 
the  Intention  of  becoming  a  passen- 

«er.  Kane  v.  Cicero,  etc.,  Electric 
:.  Co.,  100  111.  A.  181. 

[b]  Physios!  contact  with  the  oar 
Is  not  always  necessary  to  consti- 
tute one  a  passenger  on  a  street  car. 
Haselton  v.  Portsmouth,  etc..'  R.  Co., 
71  N.  H.  589.  53  A  1016  (holding  that, 
where  a  person  for  the  purpose  of 
taking  a  street  car  went  to  the  plat- 
form at  which  the  car  stopped,  and, 
after  assisting  his  aged  companion 
to  a  seat,  walked  along  the  plat- 
form to  take  the  next  seat  and  fell 
off  the  unguarded  end  of  the  plat- 
form which  did  not  extend  back  to 
such  seat,  he  was  a  passenger,  and 
entitled  to  the  care  due  to  that  re- 
lation, although  he  had  not  come 
In    physical   contact    with    the   car). 

to}  Ob  elevator.— (1)  Where  a 
hotel  elevatbr  for  the  accommoda- 
tion of  guests  stops  at  a  floor  and 
the  door  is  opened  for  the  reception 
of  passengers,  the  relation  of  car- 
rier and  passenger  begins  the  mo- 
ment the  latter  starts  to  enter  the 
car  and  brings  himself  within  the 
range  of  Its  possible  activities. 
Chambers  v.  Kupper-Benson  Hotel 
Co.,  154  Mo.  A.  249,  134  SW  45  (hold- 
ing also  that,  where  a  guest  at  a 
hotel  approached  the  passenger  eleva- 
tor with  the  Intention,  recognised  by 
the  operator,  of  becoming  a  pas- 
senger, and  the  operator  who  nad 
started  up  stopped  and  returned  to 
the  floor  for  the  sole  purpose  of  re- 
ceiving the  guest  and  his  compan- 
ions, and  the  elevator  door  was  not 
entirely  closed  when  the  descent  be- 
gan and  the  operator  opened  It  and 
stopped  the  car  at  the  proper  place 
to  admit  passengers,  the  relation  of 
the  carrier  and  passenger  began  when 
the  car  was  returned  and  stopped  at 
the  floor  and  when  the  elevator  door 
was  opened  by  the  operator  and  the 
guest  started  to  enter  In  front  of  the 
door).  (2)  A  customer  in  a  store, 
invited  to  use  the  elevator  to  visit 
the  desired  floor,  Is  a  passenger  on 
stepping  forward  to  enter  the  cage. 
Anderson  v.  American  Sash,  etc.,  Co., 
(Mo.  A.)  182  SW  819. 

46.  Del. — MacFeat  v.  Philadelphia, 
etc.  R.   Co.,  22  Del.  513,  69  A  744. 

111.— Merrill  v.  Michigan  Cent.  R. 
Co.,  158  111.  A.  38.  But  see  Relten 
v.  Lake  St.  El.  R.  Co..  85  111.  A. 
657  (holding  that,  where  there  Is  no 
evidence  that  a  person  attempting  to 
board  a  train  had  paid  her  fare  or 
had  a  ticket,  but  only  that  she  pre- 
sented herself  on  the  station  plat- 
form and  attempted  to  get  on  the 
train,  the  relation  of  passenger  and 
carrier  is  not  shown  to  exist). 

Mo. — Rawlings  v.  Wabash  R.  Co., 
97  Mo.  A.  515,  71  SW  534;  Cross  v. 
Kansas  City,  etc.,  R.  Co.,  56  Mo.  A. 
664. 

N.  C. — Snipes  v.  Norfolk,  etc.,  R. 
Co.,  144  N.  C.   18.  56  SE  477. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Washington,    (Civ.  A.)    30  SW  719. 

[a]     Where,   the   ticket   onto*   not 


being' 


open,  one  undertakes  to  get  on 
the  train  while  It  is  standing  for 
the  reception  of  passengers,  Intend- 
ing to  pay  his  fare,  he  becomes  a 
rsenger.  Merrill  v.  Michigan  Cent. 
Co.,  158  111.  A.  38. 
Purchase  of  ticket  generally  see 
Infra  {  1042. 

47.     U.     S. — Farley    v.     Cincinnati, 


etc.,  R.  Co.,  108  Fed.  14,  47  CCA  156 
(Improper  place,  not  a  passenger). 

111. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings, 190  111.  478.  60  NE  818,  54 
LRA  827    [rev  89  111.  A.  335]. 

Ind. — Indiana  Cent.  R.  Co.  v.  Hudel- 
son,  13  Ind.  325,  74  AmD  264. 

La. — Moses  v.  Louisville,  etc.,  R. 
Co.,  89  La.  Ann.  649,  2  S  567,  4  AmSR 
231. 

Mass. — Jones  v.  Boston,  etc..  R. 
Co.,   163  Mass.  245,  39  NE  1019. 

Miss. — Georgia  Pac.  R.  Co.  v. 
Robinson.  68  Miss.  643,  10  S  60. 

Mo. — Lindsay  v.  St.  Louis,  etc.,  R. 
Co.,  (A.)  178  SW  276  (at  usual 
place):  Fields  v.  Metropolitan  St.  R. 
Co.,  H9  Mo.  A.  624,  165  SW  846. 

N.  J. — Martin  v.  West  Jersey,  etc, 
R.  Co.,  87  N.  J.  L.  648,  94  A  697. 

Or. — Haase  v.  Oregon  R.,  etc.,  Co., 
19  Or.  354.  24  P  238. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Byrd,  40  Tex.  Civ.  A.  316,  89  SW  991; 
Missouri,  etc.,  R.  Co.  v.  Simmons, 
12  Tex.  Civ.  A.  600,  33  SW  1096. 

Wash. — Mcllwaine  v.  Tacoma  R., 
etc.,  Co..  72  Wash.  184,  129  P  1093. 

[a]  Illustrations.— (1)  One  is  a 
passenger  who  enters  a  car  made  up 
for  Its  usual  run  and  ready  for  the 
reception  of  passengers,  intending  to 
ride  In  such  car  to  another  station, 
and  being  willing  and  able  to  pay 
his  fare,  notwithstanding  the  car 
is  not  drawn  up  to  the  station  plat- 
form. Missouri,  etc.,  R.  Co.  v.  Sim- 
mons, 12  Tex.  Civ.  A.  500,  33  SW 
1096.  (2)  One  who,  seeking  to  board 
a  train  at  night  and  finding  no  one 
to  Inform  him  how  to  reach  the 
sleeping  car  attached  to  the  train, 
which  is  left  standing  outside  of  the 
yards,  and  to  which  a  sidewalk, 
erected  by  the  company  under  a 
contract  with  the  city  leads  in  a 
direct  route,  follows  such  route.  Is 
a  passenger.  Mosea  v.  Louisville, 
etc.,  R.  Co.,  39  La.  Ann.  649,  2  S  667. 
4  AmSR  281.  (8)  A  person  who  after 
purchasing  a  ticket  walked  down  the 
track  to  Doard  a  train  which  had 
passed  beyond  the  station  is  a  pas- 
senger and  entitled  to  rights  as 
such.  Martin  v.  West  Jersey,  etc, 
R.  Co.,  87  N.  J.  L.  648,  94  A  697.  (4) 
One  cannot  be  considered  a  passenger 
who,  without  having  procured  a 
ticket,  was  crossing  a  sidetrack,  in 
the  night,  to  get  on  a  passenger  train 
at  Its  usual  stopping  place  on  the 
main  track  (Indiana  Cent.  R.  Co.  v. 
Hudelson,  13  Ind.  325,  74  AmD  264); 
(5)  or  who  endeavors  to  get  on  a  car 
without  the  knowledge  or  the  train- 
men, the  car  having  stopped  for  the 
purpose  of  discharging  passengers 
at  a  station,  but  where  ft  was  not 
the  custom  to  stop  for  receiving 
passengers,  notwithstanding  the  fact 
that  he  has  a  ticket  (Jones  v.  Boston, 
etc,  R.  Co.,  163  Mass.  246,  39  NE 
1019);  (6)  or  who,  having  purchased 
no  ticket  and  paid  no  fare,  goes  to 
a  caboose  attached  to  a  freight  train, 
and  without  the  knowledge  of  those 
in  charge  of  such  train  attempts  to 
get  into  said  car  at  a  place  where 
the  company  Is  not  accustomed  to 
receive   passengers    (Haase   v.   Ore- 

?on  R.,  etc.,  Co.,  19  Or.  354,  24  P 
38);  (7)  or  who,  by  signals,  causes 
a  passenger  train  to  stop  at  night 
at  a  point  not  a  Btopplng  place,  and 
while  endeavoring  to  enter,  although 
with  reasonable  caution,  Is  Injured 
by  the  sudden  starting  of  the  train, 
his  purpose  being  unknown  to  the 
trainmen  (Georgia  Pac.  R.  Co.  v. 
Robinson,  68  Miss.  643,  10  S  60); 
(8)  or  who  crosses  the  tracks  of  a 
railroad  along  a  street  to  take  a 
train,  but  who  has  not  yet  reached 
the  station  or  platform  provided  for 
boarding  trains  (Chicago,  etc,  R.  Co. 
Jennings.  190  111.  478,  60   NE  818 


54  LRA  827   Trev  89  111.  A.  3861). 

[b]  Customary  stopping  place.— 
(1)  Where  a  street  car  company  stops 
a  car  equipped  for  carrying  passen- 
gers at  a  place  selected  by  It  to  re- 
ceive passengers,  a  person  who,  de- 
siring   to    be    transported,    boards   or 


attempts  to  board  the  car  for  such 
purpose  becomes  a  passenger  as  the 
stopping  of  the  car  at  the  customary 
place  is  an  Implied  invitation  to  those 
waiting  to  take  passage.  Hatcher  v. 
Qulncy  Horse  R..  etc.  Co.,  181  111. 
A.  SO;  Klinck  v.  Chicago  City,  R.  Co.. 
177  HI.  A.  165  raff  262  111.  280.  104 
NE  669,  52  LRANS  70,  AnnCaslS15B 
177]:  Hall  v.  Terre  Haute  Electric 
Co.,  381nd.  A.  43,  76  NE  334;  Wheeler 
v.  Boston  El.  R.  Co.,  220  Mass.  298. 
107  NE  938;  Marshall  v.  Boston  El. 
R  Co.,  203  Mass.  40,  88  NE  1094; 
Fields  v.  Metropolitan  St.  R  Co.. 
169  Mo.  A.  624.  155  SW  845.  (2)  The 
stopping  of  an  electric  car  at  a  place 
where  passengers  are  customarily 
received  and  the  opening  of  the  door 
to  admit  them  is  an  invitation  to 
all  persons  desiring  to  travel  on  such 
car  to  board  it,  and  when  one  in 
good  faith  boards  a  car  in  such  cir- 
cumstances the  relation  of  carrier 
and  passenger  is  established,  the  car- 
rier's legal  duties  attaching  before 
as  well  as  after  the  payment  of 
fare.  Peterson  v.  Elgin,  etc.  Tract 
Co..  288  111.  403,  87  NE  345  [aff 
142  111.  A.  34].  (3)  Where  plaintiff 
boarded  a  car,  believing  it  to  be  on* 
on  which  her  husband  was  a  con- 
ductor, at  a  regular  stopping  place, 
with  Intent  to  pay  her  fare,  she  was 
a  passenger  entitled  to  the  highest 
degree  of  care,  although  the  car  was 
in  fact  going  to  the  barn,  and  made 
only  a  safety  stop.  Mcllwaine  v. 
Tacoma  R..  etc,  Co.,  72  Wash.  184, 
129  P  1093.  (4)  Boarding  a  car  at 
other  than  the  regular  stopping  place 
may  create  the  relation  of  passenger 
and  carrier,  where  it  Is  customary 
for  persons  to  board  cars  at  sock 
place.  Devroe  v.  Portland  R..  etc. 
Co.,  64  Or.  547.  131  P  804.  (6)  "It 
is  true  a  potential  passenger  must 
undertake  to  board  the  train  at  a 
proper  place,  and  presumptively  a 
point  160  feet  away  from  the  depot 
beside  the  track  Is  not  such  a  place. 
but,  if  such  is  the  place  the  carrier 
provides  for  the  purpose  through 
continuously  receiving  passengers 
and  permitting  them  to  debark  there, 
it  is  otherwise.  Especially  ts  this 
true  when  it  closes  Its  depot  In 
darkness;  and  thus  signifies  a  pur- 
pose not  to  afford  the  usual  facili- 
ties for  receiving  passengers  there." 
Lindsay  v.  St  Louis,  etc.  R.  Co., 
(Mo.  A.)  178  SW  276,  279. 

[c]  Unexpected  plaoev- -A  person 
does  not  become  a  passenger  by 
attempting  to  get  on  a  car  at  a  place 
where  he  is  not  expected,  and  when 
the  carmen  are  ignorant  of  his  pres- 
ence. McCarty  v.  8t.  Louis,  etc.  R. 
Co..  106  Mo.  A.  596.  80  SW  7  (hold- 
ing that  a  person  who  without  the 
knowledge  of  the  carrier's  servants 
attempts  to  get  on  a  street  ear  which 
has  stopped  to  throw  a  switch  is  not 
a  passenger  unless  it  is  customary 
to  take  on  passengers  where  the  car 
stops). 

48.  U.  S. — Farley  v.  Cincinnati, 
etc.,  R  Co.,  108  Fed.  14,  47  CCA  156. 

Ala. — Brown  v.  Scarboro,  97  Ala. 
816,  12  S  28*. 

Ark. — St.  Louis  Southwestern  R 
Co.  v.  Overton.  114  Ark.  98,  169  SW 
364. 

111.— Oemmlll  v.  Illinois  Cent  R. 
Co..  186  111.  A.  124. 

Wash. — Foster  v.  Seattle  Electric 
Co..   35   Wash.    177,   76   P   995. 

Can. — Hutchinson  v.  Canadian  Pac. 
R,  Co.,  9  CanLTOocNotes  331. 

[a]  One  who  gees  om  a  train  be- 
fore It  Is  ready  (1)  for  passengers, 
and  without  authority,  does  not  be- 
come a  passenger  by  that  act.  Far- 
ley v.  Cincinnati,  etc.,  R.  Co.,  101 
Fed.  14,  47  CCA  156:  Brown  v.  Scar- 
boro, 97  Ala.  316,  12  S  289;  Gemmill 
v.  Illinois  Cent.  R.  Co.,  186  III.  A 
124;  Hutchinson  v.  Canadian  Pac.  K. 
Co..  9  CanLTOocNotes  331.  (2)  But 
a  person  entering  a  coach  before  the 
train  is  made  up  is  a  passenger 
where  the  coach  is  standing  at  or 
near     the    place    where    it    usually 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations, 
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proper  manner,4*  although,  if  the  person  gets  on 
board  a  train  at  an  unusual  or  unauthorized  place, 
if  he  is  entitled  to  transportation,  he  becomes  a 
passenger  from  the  time  he  gets  on  board  the 
train.  This  rule  is  particularly  applicable  where 
the  train  or  'the  car  has  slowed  down  or  stopped 
apparently  for  the  purpose  of  taking  a  person  on,  in 
response  to  his  signal  to  it  so  to  do;"  but  the  mere 
signaling  of  the  car  to  stop  and  the  driver's  inten- 


tion to  stop  do  not  give  rise  to  the  relation,  until 
the  driver,  by  cheeking  the  speed  of  the  car  or  by 
some  other  act,  indicates  an  intention  to  accept  such 
person  as  a  passenger,62  and  this  rule  is  particu^ 
larly  applicable  at  a  flag  station.8*  A  person  be- 
comes a_  passenger  of  a  street  car  as  soon  as  he  has 
set  his  foot  on  the  step  or  running  board,  in  the  act 
of  getting  into  the  car,  after  it  has  stopped,  with 
the  intention  of  becoming  a  passenger.84 


stands  for  the  reception  of  passen- 
gers, and '  where  the  coach  Is  set 
there  for  passengers.  St.  Louis 
Southwestern  R.  Co.  v.  Overton,  114 
Ark.  98,  169  SW  S64. 

[b]  Attempting-  to  board  street 
ear  after  signal  to  start*— A  person 
who  attempts  to  get  on  a  street  car 
after  the  signal  to  start  has  been 
riven '  Is  not  a  passenger.  Foster  v. 
Seattle  Electric  Co.,  85  Wash.  177, 
76  P  995. 

4».  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Kllpatrlck,  67  Ark.  47,  54  SW  971. 

Mont. — Robinson  v.  Helena  Light, 
etc.,  Co.,  18  Mont.  222,  99  P  837. 

N.  J. — Barlow  v.  Jersey  City,  etc., 
R.  Co.,  67  N.  J.  L.  364,  61  A  463. 

N.  C. — McGraw  v.  Southern  R.  Co.. 
136  N.  C.  264,  47  SB  758. 

Pa. — Gelger  v.  Pittsburg  R.  Co..  234 
Pa.  545,  »S  A  367. 

[a]  illustrations,—  ( 1 )  One  board- 
ing a  street  car  by  the  barred  front 
{ilatform.  is  not  a  passenger.  Bar- 
ow  v.  Jersey  City,  etc.,  R.  Co..  67 
N.  J.  L.  364,  51  A  463.  (2)  A  person 
who  gets  on  the  platform  of  a 
"blind  baggage  car,  and  who,  when 
found  there  by  the  conductor,  al- 
though having  a  ticket,  does  not  in- 
form the  conductor  of  the  fact,  can- 
not be  deemed  a  passenger.  McOraw 
v.  Southern  R.  Co.,  135  N.  C.  264,  47 
SE  758.  (3)  One  attempting  forcibly 
to  enter  on  the  wrong  side  of  the 
car  Is  not  a  passenger.  Gelger  v. 
Pittsburg  R.  Co.,  234  Pa.  545,  88  A 
367. 

Jb]  Belaying  on  platform  of  oar 
or*  entering  One  who  goes  on  the 
platform  of  one  of  the  oars  of  a 
passenger  train  with  a  bona  fide  in- 
tention of  paying  his  fare  and  be- 
coming a  passenger  does  not  forfeit 
his  right  to  be  protected  as  such 
because  he  tarries  for  a  short  time 
on  the  platform  where  passengers 
are  forbidden  to  ride  before  entering 
the  car.  St.  Louis,  etc.,  R.  Co.  v. 
Kllpatrlck,  67  Ark.  47,  54  SW  971. 

60.  Hannibal,  etc.,  R.  Co.  v.  Mar- 
tin, 111  111.  219;  Illinois  Cent.  R.  Co. 
v.  Axley,  47  111.  A.  307;  Dewire  v. 
Boston,  etc.,  R.  Co.,  148  Maas.  348, 
19  NE  523,  2  LRA  166. 

(a]  Permission  to  board. — Where 
a  carrier  permits  passengers  to  take 
trains  at  a  place  which  is  not  a 
depot,  a  person  taking  the  train  at 
such  place  Is  not  a  trespasser;  and 
when  he  has  reached  in  safety  the 
Inside  of  a  passenger  car  he  then, 
if  not  before,  becomes  a  passenger. 
Dewire  v.  Boston,  etc.,  R.  Co..  148 
Mass.  343,  19  NE  528,  2  LRA  166. 

51.  Ga. — Western,  etc.,  R.  Co.  v. 
Volls.  98  Ga.  446.  26  SE  483,  36  LRA 
655. 

Ky. — Lexington  R.  Co.  v.  Herring, 
»8  SW  558,  29  KyL  794.  97  SW  1127, 
30  KyL  269. 

Mass. — Lockwood  v.  Boston  El.  R. 
Co..  200  Mass.  637.  86  NE  934,  22 
LRANS  488. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co..  250  Mo.  602.  157  SW  637;  Pal- 
frey v.  United  R.  Co.,  162  Mo.  A.  470, 
142  SW  773.     . 

N.  T. — Ganiard  v.  Rochester  City, 
etc,  R.  Co..  50  Hun  22,  2  NYS  470 
[aS  121  N.  T.  661  mem,  24  NE  1092 
mem]. 

Ob, — Carney  v.  Cincinnati  St.  R. 
Co.,  8  OhS&CP  687.  11  OhNP  717. 

Tex. — Cltisens  R.  Co.  v.  Farley, 
(Civ.  A.)  136  SW  94. 

Va. — Reynolds  v.  Richmond,  eta, 
R.  Co.,   92  Va.   400,   23   SE  770. 

Wis. — Karr  v.  Milwaukee  Light- 
ing, etc..  Co.,  132  Wis.  662,  113  NW 
62,  122  AmSR  1017,  13  LRANS  283. 


[a]  Illustrations— (1)     Where    a 

person  goes  to  a  flag  station,  and 
"t  Sivlng  proper  signals  signifies 
his  Intention  to  become  a  passenger 
and  the  train  is  stopped  for  the 
purpose  of  taking  him  on,  he  is, 
when  attempting  to  enter  the  train, 
a  passenger  ana  entitled  to  all  the 
rights  of  a  passenger,  ■  although  he 
has  not  purchased  a  ticket.  West- 
ern, etc.,  R.  Co.  v.  Volls,  98  Ga.  446, 
26  SE  483,  36  LRA  655.  (2)  One 
who  signals  an  lnterurban  electric 
railroad  car  by  the  company's  right 
signal  device,  which  is  responded  to 
by  the  motorman  whistling  or  setting 
his  brake,  Is  a  passenger.  Karr  v.  Mil- 
waukee Light,  etc.  Co.,  182  Wis.  662, 
118  NW  82,  122  AmSR  1017,  13  LRA 
NS  283  and  note.  (3)  Where  per- 
sons are  lined  up  in  the  attitude  of 
waiting  for  a  car  on  a  platform  con- 
structed by  a  street  railroad  com- 
pany for  convenience  of  passengers 
In  getting  on  and  off  cars,  this  is 
notice  to  a  motorman 'of  their  desire 
to  board  his  car;  and,  where  he  turns 
off  the  power,  applies  the  brake.  And 
checks  the  car  for  the  apparent  pur- 
pose of  taking  on  passengers,  one  of 
such  persons  has  the  right  to  assume 
that  he  Is  invited  to  board  the  ear, 
so  that,  in  his  attempt  so  to  do,  the 
relation  of  passenger  and  carrier  ex- 
ists between  him  and  the  company, 
although  the  power  Is  turned  off  and 
the  brake  applied  for  some  other 
purpose,  not  communicated  to  those 
waiting  for  the  car.  Spencer  v.  St. 
Louis  Transit  Co.,  Ill  Mo.  A.  653,  86 
SW  593.  (4)  Where  a  mother  with  a 
child  in  her  arms  signals  a  street  car 
to  stop,  and,  the  car  stopping,  she 
places  the  child  on  the  platform'and 
is  in  the  act  of  boarding  the  car, 
when  it  suddenly  starts  leaving  her, 
and  the  conductor  is  immediately 
notified  of  the  fact,  but  he  makes  no 
attempt  to  permit  the  mother  to 
reach  the  car,  and  the  mother  be- 
comes frantic  and  in  her  efforts  to 
recover  the  child  exposes-  herself  to 
a  rainstorm,  she  is  a  passenger  en- 
titled to  the  high  degree  of  care 
necessary  on  the  part  of  the  carrier 
to  protect  Its  passengers  from  In- 
jury. Citizens'  R.  Co.  v.  Farley, 
(Tex.  Civ.  A.)   136  SW  94. 

[b]  Street  ear  stopping  to  set 
down  passenger.— Although  a  street 
car  is  not  stopped  at  the  signal  of  a 
bystander,  but  for  the  purpose  of 
setting  down  passengers,  the  by- 
stander may  ordinarily  make  him- 
self a  passenger  by  evincing  a  desire 
to  get  on  the  car.  Maxey  v.  Metro- 
politan St.  R.  Co.,  95  Mo.  A.  303,  68 
SW  1063. 

[c]  Opening  ear  door. — Where  a 
street  car  has  come  to  a  full  stop 
in  response  to  a  person's  signal.  It 
Is  not  necessary,  to  constitute  the 
carrier's  assent  to  such  person  be- 
coming a  passenger,  that  the  car 
door  should  be  entirely  open  to  per- 
mit him  to  enter.  Carter  v.  Boston, 
etc.,  St.  R.  Co.,  205  Mass.  21,  91  NE 
142. 

S3.  Conn. — Donovan  v.  Hartford 
St.  R.  Co.,  65  Conn.  201,  32  A  360.  29 
LRA  297. . 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hammerly,  40  App.  196. 

Md. — Baltimore  Tract.  Co.  v.  State, 
78  Md.  409.  28  A  397. 

Mass. — Welsh  v.  Concord,  etc.,  R. 
Co.,   223   Mass.   184.   Ill   NE  693. 

R  I.— Garvey  v.  Rhode  Island  Co., 
26  R.   I.  80,  68  A  466. 

Wis. — Karr  v.  Milwaukee  Light, 
etc.,   Co.,    133   Wis.   662,    113    NW    62, 


122  AmSR  1017,  13  LRANS  283  and 
note. 

[al     Assumption    that    oar    will 

■top— One  who  signals  an  approach- 
ing street  car  which  Is  rounding  a 
curve  has  no  right  to  assume  that 
the  car  will  stop  at  any  particular 
point  on  the  curve,  and  until  he  is 
given  to  understand  by  some  act  of 
the  motorman  or  conductor  that  he 
can  safely  attempt  to  board  the  car, 
or  until  the  conditions  are  such  that 
he  can  do  so.  the  street  railroad  com- 
pany is  under  no  legal  duty  to  him. 
Garvey  v.  Rhode  Island  Co.,  26  R.  I. 
80,  58  A  456. 

[b]  Besponae  to  signal  -  One  who 
in  good  faith  signals  In  the  recog- 
nized manner  an  lnterurban  car, 
with  a  view  to  board  it,  which  signal 
is  responded  to  by  the  motorman  by 
whistling  or  setting  his  brake,  is  a 
passenger.  Karr  v.  Milwaukee  Light, 
etc.,  Co.,  132  Wis.  662,  113  NW  62,  122 
AmSR  1017,  13  LRANS  283. 

03.  Georgia,  etc.,  R.  Co.  v.'  Tip- 
ley,  144  Ga.  453,  466,  87  SE  473,  LRA 
1916C  1020. 

"The  street-railway  and  omnibus 
cases  are  not  In  all  respects  anal- 
ogous to  those  Involving  an  effort  to 
take  passage  on  a  steam  railway 
train  at  a  flag-station.  One  differ- 
ence which  will  be  readily  perceived 
arises  from  the  fact  that  street 
cars  and  omnibuses  travel  along 
highways  which  they  do  not  own  and 
over  which  other  vehicles  and  pedes- 
trians pass,  while  steam  railways 
use  a  right  of  way  along  a  fixed 
roadbed,  and  In  many  places  have 
waiting-rooms  at  fixed  places'  for  the 
reception  of  passengers.  Also  street- 
cars and  omnibuses  usually  stop 
either  whenever  signaled,  or  at  cer- 
tain short  Intervals  upon  signals, 
and  passengers  generally  enter  these 
conveyances  in  the  public  streets  or 
at  street-crossings.  Nevertheless 
the  reasoning  In  cases  Involving  the 
question  of  whether  a  person  has 
become  a  passenger  upon  such  a 
vehicle,  may  be  useful  In  consider- 
ing the  same  question  with  refer- 
ence to  whether  one  has  become  a 
passenger  on  a  steam-railway  train 
at  a  flag-station."  Georgia,  etc,  R.  . 
Co.   v.   Tapley,   supra. 

64.  Dei.— Waller  v.  Wilmington 
City  R.  Co.,  21  Del.  374,  61  A  874. 

D.  C— Washington,  etc,  R.  Co.  v. 
Patterson,  9  App.  423. 

Ill— West  Chicago  St  R.  Co.  vl 
James,  69  III.  A.  609. 

Ind. — Neely  v.  '  Louisville,  etc. 
Tract  Co.,  53  Ind.  A.  659,  102  NE 
455;-  Citizens'  St  R  Co.  v.  Merl, 
59  NE  491,  26  Ind.  A.  284,  59  NE  491. 

Mass. — Duchemln  v.  Boston  El.  R^ 
Co.,  186  Mass.  353,  71  NE  780,  104 
AmSR  680  and  note.  66  LRA  980,  > 
AnnCas  603;  Gordon  v.  West  End 
St.  R.  Co.,  176  Mass.  181,  55  NE  990. 

Minn. — Gaffney  v.  St.  Paul  City  R, 
Co.,  81  Minn.  459,  84  NW  304;  Miller 
v.  St.  Paul  City  R.  Co.,  66  Minn.  192, 
68  NW  862. 

Mo. — Conway  v.  Metropolitan  St. 
R.  Co.,  161  Mo.  A.  81,  142  SW  1101: 
Scott  v.  Metropolitan  St.  R.  Co.,  138 
Mo.  A.  215.  120  SW  131;  Magulre  v. 
St  Louis  Transit  Co.,  103  Mo.  A. 
459,  78  SW  838;  Posoh  v.  Southern 
Electric  R.  Co..  76  Mo.  A.  601.  • 

N.  Y. — Ganiard  v.  Rochester  City, 
etc.,  R.  Co.,  50  Hun  22,  2  NYS  470 
taff  121  N.  Y.  661  mem,  24  NE  1092 
mem].  , 

Va. — Norfolk,  etc.,  R.  Co.  v.  Morris 
101  Va.  422,  44  SE  719. 

[a]     Where  a  ah  eat  oar  stops  at 
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Boarding  moving  train  or  car.  Ordinarily  a  per- 
son attempting  to  board  a  moving  train  or  car  does 
not  become  a  passenger55  until  he  reaches  a  place 
of  safety  on  the  car,56  although  he  may  have  a  ticket 
for 'such  train  or  car.57  So  also  running  to  get  on 
board  a  moving  train  or  car  is  not  of  itself  sufficient 
to  constitute  one  a  passenger.58  But  a  street  car 
company  may  extend  permission  to  become  a  pas- 
senger without  bringing  its  car  to  a  dead  stop;59 
and  where  one,  either  on  the  invitation  or  with  the 
knowledge  of  the  motorman  or  conductor,  attempts 
to  board  a  car  which  is  moving  very  slowly,  such 


a  usual  place  (1)  for  receiving  pas- 
sengers, and  a  person  In  the  exer- 
cise of  due  care  gets  on  the  steps  or 
platform  of  the  car  for  the  purpose 
of  taking;  passage  while  It  Is  so  wait- 
ing, he  Is  to  be  regarded  as  a  pas- 
senger. Gartner  T.  St,  Paul  City  R. 
Co..  81  Minn.  469,  84  NW  304;  Nor- 
folk, etc..  R.  Co.  v.  Morris,  101  Va. 
422,  44  SE  719.  (2)  Where  an  elec- 
tric car  on  an  elevated  railroad  had 
stopped  at  a  station  to  receive  pas- 
sengers, and  while  it  was  standing 
still  deceased  stepped  on  the  step  of 
the  car  for  the  purpose  of  getting  on 
the  car  as  a  passenger,  he  was  en- 
titled to  all  the  protection  of  a  pas- 
senger, and  hence  defendant  was 
negligent  in  suddenly  starting  the 
car  before  deceased  could  enter  it. 
Barth  v.  Kansas  El.  R.  Co.,  142  Mo. 
625,   44  SW  778. 

[b]  Invitation. — Where  a  car  Is 
stopped  at  a  point  where  it  Is  re- 
quired to  receive  passengers,  the 
company  extends  an  invitation  to  a 

Serson  to  become  a  passenger,  and 
e  becomes  a  passenger  as  soon,  as 
he  steps  on  the  car  steps.  Neely  v. 
Louisville,  etc..  Tract.  Co..  E3  Ind. 
A.  659,  102  NE  455. 

[c]  No  Intention  to  become  pas- 
senger.— One  who  takes  his  position 
on  the  steps  of  the  platform  of  a 
car,  having  no  intention  of  becoming 
a  passenger  and  not  presenting  him- 
self to  the  carrier  as  such,  does  not 
acquire- the  rights  of  a  passenger. 
Chicago,  etc.,  R.  Co.  v.  Moran.  1<*»  111. 

SS.  111. — Ohio,  etc.,  R.  Co.  v.  Al- 
lender,  59  111.  A.   620. 

Ky. — Kentucky  Highlands  R.  Co.  v. 
Creal.  166  Ky.  469,  119  SW  417,  LRA 
1916B  830  and  note;  Jonas  v.  South 
Covington,  etc.,  R.  Co.,  162  Ky.  171, 
172  SW  131;  Illinois  Cent.  R.  Co.  v. 
Cotter.  103  SW  279.  31  KyL  679. 

Md. — Baltimore  Tract.  Co.  v.  State, 
78  Md.  409.  28  A  397  (moving  at  rate 
of  six  miles  an  hour). 

Mass. — Payne  v.  Springfield  St.  R. 
Co.,  203  Mass.  425,  89  NE  536;  Mer- 
rill v.  Eastern  R.  Co..  139  MaBS.  238, 
1  NE  548.   52  AmR  705. 

Mo. — Speaks  v.  Metropolitan  St.  R. 
Co.,  179  Mo.  A,  311.  166  SW  864; 
Palfrey  v.  St.  Louis  United  R.  Co., 
162  Mo.  A.  470,  142  SW  773:  Mathews 
v.  Metropolitan  St.  R.  Co.,  156  Mo.  A 
715,  137  SW  1003;  Lehnlck  v.  Metro- 
politan St.  R.  Co.,  118  Mo.  A.  611, 
94  SW  996. 

[a]  Illustrations. — (1)  One  who 
at  an  elevated  station  where  the 
street  railroad  company  maintained  a 
sign  warning  persons  not  to  board 
moving  carB  attempts  to  board  a  car 
In   motion,   the   gates   of   which   are 

fartly  shut.  Is  not  a  passenger, 
peaks  v.  Metropolitan  St.  R.  Co.. 
179  Mo.  A.  311,  166  SW  864.  (2)  The 
attempt  of  one  to  board  a  slowly 
moving  street  car  after  it  had  left 
the  usual  stopping  place  and  was 
starting  to  run  over  a  viaduct  used 
exclusively  for  street  car  traffic  did 
not  create  the  relation  of  passenger 
and  carrier  in  the  absence  of  any 
invitation  extended  to  him  by  the 
company  to  board  the  car,  and  the 
company  owed  him  no  other  duty 
than  that  of  using  ordinary  care  to 
avoid  Injuring  him  after  it  dis- 
covered or  should  have  known  his 
peril.     Mathews   v.    Metropolitan   St. 


— On 


R.  Co.,  156  Mo.  A.  715,  137  SW  1003. 

b]     Without  Indicating-  Intention. 

)ne  who  attempts  to  board  a  mov- 
ing street  car,  not  having  Indicated 
his  Intention  bo  to  do  in  time  to 
enable  the  person  In  charge  to  stop 
the  car  at  a  proper  place,  is  not  a 

Sassenger.  Scnepers  v.  Union  Depot 
:.  Co.,  126  Mo.  665.  29  SW  712. 
[c]  On  invitation^— A  person  who 
waits  at  a  flag  station  to  board  a 
freight  train,  and  on  the  invitation 
of  the  conductor  attempts)  to  board 
the  train  moving  at  the  rate  of  four 
miles  an  hour,  has  been  held  to  be  a 
passenger.  Murphy  v.  St.  Louis,  etc., 
R.  Co.,  43  Mo.  A.  342. 

66.  Mlshler  v.  Chicago,  etc..  R. 
Co.,  (Ind.  A)  111  NE  460  [reh  den 
(A.)  113  NE  810];  Merrill  v.  Eastern 
R.  Co..  139  Mass.  238,  1  NE  548,  62 
AmR  705;  Sharrer  v.  Paxson,  171  Pa. 
26;  83  A  120. 

[a]  On*  who  does  safely  board,  a 
moving  train,  having  a  ticket,  must 
be  considered  a  passenger.  Sharrer 
v.  Paxson.  171  Pa.  26.  33  A  120. 

67.  Kentucky  Highlands  R.  Co.  v. 
Creal,  166  Ky.  4697179  SW  417,  LRA 
1916B  830  and  note:  Illinois  Cent. 
R.  Co.  v.  Cotter,  103  SW  279,  31  KyL 
679. 

68.  Chicago  Union  Tract.  Co.  v. 
O'Brien,  219  111.  303,  76  NE  341  [art 
117  111.  A.  1831;  Jones  v.  Boston, 
etc.,  R.  Co.,  163  Mass.  246,  39  NE 
1019;  Webster  v.  Fitchburg  R.  Co., 
161  Mass.  298,  37  NE  165,  24  LRA 
521  and  note;  Scnepers  v.  Union 
Depot  R.  Co.,  126  Mo.  665,  29  SW 
712. 

[a]  Illustration. — A  person  who  is 
running  rapidly  from  the  direction  of 
a  public  street  across  a  track  on 
which  an  engine  and  cars  are  ap- 
proaching, presumably  to  take  pas- 
sage on  another  train  that  is  about 
to  start  on  the  track  beyond,  is  not 
a  passenger  so  as  to  allow  recovery 
for  his  death,  notwithstanding  at  the 
time  he  Is  struck  and  killed  he  has  in 
his  pocket  a  ticket  entitling  him 
to  ride  over  the  road  and  on  a  train 
which  he  Is  apparently  endeavor- 
ing to  catch.  Webster  v.  Fitchburg 
R.  Co..  161  Mass.  298,  37  NE  165,  24 
LRA  621. 

69.  Nolan  v.  Metropolitan  St.  R. 
Co..  250  Mo.  602,  167  SW  637:  Lewis 
v.  Houston  Electric  Co.,  39  Tex.  Civ. 
A  626,  88  SW  489,  112  SW  593. 

60.  Cal. — Nllson  v.  Oakland  Tract. 
Co.,  10  Cal.  A.  103,  101  P  413. 

Ind. — Citizens'  St  R.  Co.  v.  Merl, 
26  Ind.  A.  284.  59  NE  491. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co.,  250  Mo.  602,  157  SW  637;  Devoy 
v.  St.  Louis  Transit  Co.,  192  Mo.  197, 
91  SW  140;  Goebel  v.  St.  Louis 
United  R.  Co..  (A.)  181  SW  1051; 
Elkenberry  v.  St.  Louis  Transit  Co., 
103  Mo.  A.  442.  80  SW  360;  O'Mara  V. 
St.  Louis  Transit  Co..  102  Mo.  A  202, 
76  SW  680. 

Tex. — Lewis  v.  Houston  El.  Co., 
39  Tex.  Civ.  A.  625,  88  SW  489,  112 
SW  593 

Va, — Reynolds  v.  Richmond,  etc., 
R.  Co.,  92  Va.   400,  23  SB  770. 

[a]  Illustrations. — (1)  Where  one 
standing  on  a  street  crossing  at  a 
regular  stopping  place  signals  the 
car  to  stop  to  take  passage,  and  It 
Is  practically  stopped  In  obedience  to 
the  signal,  the  relation  of  passenger 
and    carrier    arises.      Nilson    v.    Oak- 


as  at  a  speed  of  two  miles  per  hour,  he  becomes  t 
passenger,00  although  he  sees  no  conductor  or  motor- 
man  on  the  car.81- 

Getting  on  wrong  train  or  car.  Where  a  person 
with  the  right  to  passage  on  the  right  train  or  ear, 
by  mistake  gets  on  a  wrong  train  or  car,  he  is 
nevertheless  a  passenger  on  the  train  or  car  which 
he  is  on,62  particularly  where  he  is  accepted  as  a 
passenger  by  the  conductor.03  Unless  a  person  has 
knowledge  or  is  notified  of  the  facts,04  he  is  a  pas- 
senger, although  he  has  boarded  a  train  which  does 
not  stop  at  his  station,05  or  although  he  has  boarded 

land  Tract.  Co.,  10  Cal.  A.  108,  181 
P  413.  (2)  Where  a  person  desiring 
to  become  a  passenger  on  a  street  car 
stations  himself  at  a  place  where 
the  cars  are  accustomed  to  receive 
passengers  and  signals  or  calls  to 
the  motorman  of  an  approaching  car 
to  stop  the  car,  and  such  signal  Is 
seen  by  the  motorman  and  the  car 
slows  up,  an  acceptance  of  the  offer 
to  become  a  passenger  will  be  Im- 
plied from  the  act  of  the  motorman; 
and  such  person  is  entitled  to  be  re- 
garded as  a  passenger  while  in  the 
act  of  getting  on  the  car,  although 
he  attempts  to  board  the  car  before 
it  comes  to  a  full  stop,  and  irrespec- 
tive of  whether  the  motorman  in- 
tended to  stop  the  ear  for  the  pur- 
pose of  allowing  him  to  get  on. 
Lewis  v.  Houston  Electric  Co.,  it 
Tex.  Civ.  A  626,  8TB  SW  489,  112  SW 
693. 

a.  Devoy  v.  St.  Louis  Transit 
Co..   192  Mo.   197,  91   SW   140. 

63.  Ala. — Southern  R  Co.  ▼.  Fer- 
quhar,  192  Ala.  416,  68  S  289. 

Del. — Butler  v.  Wilmington  City  R 
Co.,  26  Del.  262,  70  A  871  (street 
carl. 

do. — Johnson  v.  Seaboard  Air  Line 
R.  Co.,  12  Ga.  A  298,  79  SE  91. 

Ind.— Cincinnati,  etc.,  R.  Co.  v. 
Carper.  112  Ind.  26,  13  NE  122,  14 
NE  352,  2  AmSR  144;  Columbus,  etc. 
R  Co.  v.  Powell,  40  Ind.  37;  Balti- 
more,  etc.,  R  Co.  v.   Norrls, '17  Ind. 


A   189,  46  NE  554,  60  AmSR  1C6. 

Mich. — Baldwin  v.  Grand  Trunk  R, 
Co..  128  Mich.  417.  87  NW  280. 

Minn. — Flnnegan  v.  Chicago,  etc. 
R  Co.,  48  Minn.  378,  61  NW  122,  16 
LRA  899. 

Pa. — Arnold  v.  Pennsylvania  R.  Oo*, 
115  Pa.  135,  8  A  21S,  2  AmSR  642; 
Lake  Shore,  etc.,  R  Co.  v.  Rosenx- 
weig,  113  Pa.  61*.  6  A  646. 

Tex. — International,  etc.,  R.  Co.  v. 
Gilbert,  64  Tex.  636;  Ft.  Worth,  etc.. 
R  Co.  v.'  Dubose,  (Civ.  A)  171  SW 
1090;  Missouri,  etc.,  R.  Co.  v.  Hum- 
phries, (Civ.  A.)  167  SW  1174;  St 
Louis  Southwestern  R.  Co.  v.  Prultt 
(Civ.  A.)  79  SW  698;  Garry  v.  Gulf, 
etc.,  R.  Co..  17  Tex.  Civ.  A.  129.  42 
SW  676;  Missouri,  etc.  R.  Co.  v.  Wil- 
liams,   fClv.    A.)    40   SW    350. 

63.  Texarkana,  etc.,  R.  Co.  v.  An- 
derson, 67  Ark.  123,  63  SW  673;  Flts- 

fibbon  v.  Chicago,  etc,  R  Co.,  108 
owa  614.  79  NW  477. 
[a]  Bxeurslon  train. — The  accept- 
ance, as  a  passenger,  by  the  conduc- 
tor of  a  special  excursion  train  of 
one  not  belonging  to  the  excursion 
Is  binding  on  the  company,  and  be 
will  be  treated  as  a  passenger  If  he 
did  not  know  that  the  conductor  ex- 
ceeded his  authority.  Texarkana, 
etc.,  R.  Co.  v.  Anderson,  67  Ark.  123, 
63  SW  673;-  FlUglbbon  v.  Chicago, 
etc.,  R.  Co.,  108  Iowa  614,  79  NW  477. 

64.  Chicago,  etc.,  R.  Co.  v.  Bills. 
104  Ind.  18,  3  NE  611;  Atchison,  etc.. 
R.  Co.  v.  Gants,  38  Kan.  608,  17  P  54, 
6  AmSR  780;  Baldwin  v.  Grand 
Trunk  R.  Co.,  128  Mich.  417.  87  NW 
880;  Texas,  etc.,  R.  Co.  v.  White.  4 
Tex.  A.  Civ.  Cas.  f   269,   17  SW  419. 

68.  Baldwin  v.  Grand  Trunk  R 
Co.,  128  Mich.  417.  87  NW  880;  Schurr 
V.  Houston,  10  NTSt  262. 

[a]  On  train  not  stopping  at  sta- 
tion named  in  ticket. — The  mere  pur- 
chase of  a  ticket  to  a  certain  station 
does    not   create   a    contract   on  the 
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a  train  or  ear  not  intended  for  passengers,"*  unless 
he  has  no  right  to  believe  that  it  is  not  bo  intended 
or  is  informed  to  the  contrary.*7  But  one  who 
boards  the  ear  of  one  company  under  the  impression 
that  it  is  the  car  of  another  Company,  having  at 
the  time  no  purpose  or  intention  of  being  carried 
as  a  passenger  thereon,  does  not  become  a  pas- 
senger.88 

[i  1042]  d.  Purchase  of  Ticket.  The  mere  fact 
that  a  person  has  purchased  a  ticket  entitling  him 
to  transportation  does  not  of  itself  create  the  rela- 
tion of  carrier  and  passenger;89  nor,  in  the  absence 
of  a  rule  or  known  usage  of  the  company  to  the 
contrary,  is  the  actual  purchase  of  a  ticket  before 
entering  the  train  essential  to  constitute  the  rela- 


tion,70 particularly  where  he  has  been  given  no 
opportunity  to  purchase  a  ticket.71  And  in  some 
jurisdictions  this  rule  is  in  effect  prescribed  by  stat- 
ute,72 as  where  the  statute  requires  carriers  to  trans- 
port passengers  failing  to  procure  tickets  at  the 
same  price  as  is  charged  for  tickets,73  although  such 
a  statute  does  not  prevent  the  carrier  from  enforc- 
ing a  rule  refusing  to  permit  a  person  without  a 
ticket  to  enter  a  passenger  train.74  But  the  fact 
of  the  purchase  of  a  ticket  is  an  element  entering 
into  the  inception  of  the  relation,  and  when  taken 
together  with  other  acts  on  the  part  of  the  pur- 
chaser indicating  an  intention  to  put  himself  under 
the  control  of  the  carrier  it  will  be  sufficient;78  and 
although  his  ticket  is  invalid,  if  he  boards  a  train 


part  of  the  railroad  company  to  carry 
the  passenger  on  a  train  that  does 
not  stop  at  that  station,  and  it  may 
be   negligence   for   the   passenger   to 

Set  on  such  train;  yet  if  he  does  so, 
le  taking  and  punching  of  his  ticket 
by  the  conductor,  after  examining  It, 
so  that  he  cannot  ride  on  another 
train,  is  sufficient  acceptance  of  him 
as  a  passenger.  Bchurr  v.  Houston, 
10   NYSt    282. 

66.  Ahem  v.  Minneapolis,  etc.,  R. 
Co.,  102  Minn.  136,  113  NW  101*; 
Washburn  v.  Nashville,  etc.,  R.  Co., 
3  Head  <Tenn.)  988,  75  AmD.784; 
Boggess  v.  Chesapeake,  etc.,  R.  Co., 
37  W.  Va.  297.  II  8E  626,  23  LRA 
777. 

[a]  Where  a  ear  hove  the  alga  "Xot 
la  Bmrvtat,"  bnt  was  stopped  at  a 
crossing  and  the  doors  were  open, 
plaintiff.  If  she  entered  the  car  in 
good  faith,  was  a  passenger  on  the 
oar  and    continued    to   be   such   until 


she  was  given  a  reasonable  oppor- 
tunity to  alight.  Ahem  v.  Minne- 
apolis St.   R.  Co.,  102  Minn.  436,  113 


NW  1019 

Persona    riding    oa    vehicles    not 
for  passengers  see  generally 


proper  for  paaseng 

Infra  fj    1059-1060. 

67.     111. — Toledo, 


etc.,  R.  Co.  v. 
Brooks.   81  111.   246. 

Mass. — Robertson  v.  Boston,  etc., 
R.  Co.,  190  Mass.  108,  76  NB  513, 
112  AmSR   314,   8   LRANS   688. 

Minn. — McVeety  v.  St.  Paul,  etc., 
R.  Co.,  45  Minn.  268,  47  NW  809,  22 
AmSR   728,    11    LRA   174. 

Tenn. — Railroad  Co.  v.  Meacham. 
91  Tenn.  428,  19  SW  232;  Trotllnger 
v.  East  Tennessee,  etc.,  R.  Co.,  11 
Lea  633. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Camp- 
bell, 78  Tex.  174,  18  SW  19:  Houston, 
etc.,  R.  Co.  v.  Moore,  49  Tex.  31,  SO 
AmR  98. 

[a]  One  who  hoards  a  detonred 
tratm  knowing  that  the  company's 
rales  forbid  carriage  of  local  pas- 
sengers on  <euch  train  is  not  a  pas- 
senger, and  Is  not  entitled  to  be 
carried.  Southern  R.  Co.  v.  McNabb, 
130  Tenn.  197,  1*9  SW  757,  LRA 
1915B    761. 

68.  DeVane  v.  Atlanta,  etc.,  R.  Co., 
4  6a.  A.  136,  60  SE  1079;  Metropoli- 
tan 'West  Side  El.  R.  Co.  v.  Suther- 
land. 139  111.  A.  85. 

69.  Deatrick  v.  Lake  Brie,  etc.,  R, 
Co.,  164  111.  A.  34;  O'Donnell  v.  Chi- 
cago, etc.,  R.  Co.,  106  111.  A.  287;  Bar- 
nett  v.  Minneapolis,  etc.,  R  Co.,  123 
Minn.  153,  143  NW  263,  48  LRANS 
262;  Kidwell  v.  Chesapeake,  etc.,  R. 
Co.,  71  W.  Va.  664,  77  SE  285,  43 
LRANS   999.     See  also  supra  f  1039. 

[a]  Vwehaaie  of  a  tloket,  although 
not  conclusive,  may  fix  the  time 
when  the  relation  of  carrier  and  pas- 
senger commences.  Barnett  v.  Min- 
neapolis, etc.,  R.  Co.,  123  Minn.  153, 
143  NW  263,  48  LRANS  262. 

70.  U.  S. — Kansas  City  Southern 
R.  Co.  v.  Wlllsie,  224  Fed.  908,  140 
OCA  362;   The  Wasco,  53  Fed.  646. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  De 
Witt,  116  Ark.  678,  171  SW  906;  St. 
Louis,  etc,  R.  Co.  v.  Ktlpatrlck,  67 
Ark.  47,  54  SW  971. 

Del. — MacTeat  v.  Philadelphia, 
etc.  R.  Co..  22  Del.  513.  69  A  744. 

Oa. — Western,  etc..  R.  Co.  v.  Voils, 
98  Oa.   446.  2«  SB  188,  S«  LRA  655; 


Chattanooga,  etc.,  R.  Co.  v.  Huggins, 
89  6a.   494,   15  SE  848. 

111.— West  Chicago  St.  R.  Co.  v. 
Manning,  170  111.  417,  48  NE  958; 
Cleveland,  etc.,  R.  Co.  v.  Scott,  111 
111.  A.  234;  Spannagle  v.  Chicago, 
etc.,  R.  Co..  31  111.  A.  460.' 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Mays,  4  Ind.  A.  413,  30  NE  1106. 

Iowa. — Allender  v.  Chicago,  etc, 
R.  Co.,  87  Iowa  264. 

Mass. — Jones  v.  Boston,  etc,  R. 
Co.,  163  Mass.  245,  39  NE  1019. 

Mo. — AJbln  v.  Chicago,  etc.,  R.  Co., 
103  Mo.  A.  308,  77  SW  163;  Holt  v. 
Hannibal,  etc.,  R.  Co.,  87  Mo.  A.  202 
[aff  174  Mo.  624,  74  SW  681];  Cross 
v.  Kansas  City,  etc.,  R.  Co.,  56  Mo. 
A.   664. 

N.  Y.— Schurr  v.  Houston,'  10  NTS 
262. 

N.  D. — Messenger  v.  Valley  City 
St.,  etc.,  R.  Co„  21  N.  D.  82,  87.  128 
NW  1023,  32  LRANS  881  [guot  CycJ.- 

Okl.— St.  Louis,  etc,  R.  Co.  v. 
Nichols.  89  Okl.  622,  136  P  169. 

Or. — Simmons  v.  Oregon  R.  Co.,  41 
Or.   151,  69  P  440,  1022. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  165. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Washington,  (Civ.  A.)  80  SW  719. 

Va. — Norfolk,  etc.,  R.  Oo.  v.  Gal- 
llher,  89  Va.  689,  16  SE  936-  Norfolk, 
etc.,  R.  Co.  v.  Oroseclose,  88  Va.  267, 
13  SE  454,  29  AmSR  718. 

W.  Va. — Kidwell  v.  Chesapeake, 
etc.,  R.  Co.,  71  W.  Va.  664,  77  SE  285, 
43  LRANS  999. 

Wis. — Szeseparskl  v.  Chicago,  etc., 
R.  Co.,  147  Wis.  180, -132  NW  989. 

See  also  supra  ||  1029,  1040. 

"It  is  not  necessary  that  he  should 
have  bought  a  ticket  or  actually  have 
paid  the  conductor;  if  he  is  there  on 
the  train,  intending  to  be  a  pas- 
senger, the  law  regards  him  as  a 
passenger."  Wood  v.  Valdes,  4  Porto 
Rico   Fed.    166,   167. 

[a]  The  possession  of  a  tloket  la 
immaterial  as  constituting  the  rela- 
tion where  the  person  is  lawfully  on 
a  proper  train,  with  the  knowledge 
of  the  company,  for  the  purpose  of 
being  transported  as  a  passenger. 
Secord  v.  St.  Paul,  etc.,  R.  Co.,  18 
Fed.  221,  6  McCrary  515. 

fb]  The  purchase  of  a  round  trip 
tloket  does  not  create  the  relation  of 
carrier  and  passenger  as  to  any  par- 
ticular train.  Spannagle  v.  Chicago, 
etc.,  R.  Co.,  31  111.  A.  460. 

71.  St.  Louis,  etc.,  R.  Oo.  v.  Green, 
110  Ark.  232,  161  SW  148. 

Opportunity  to  purchase  tloket  see 
generally  infra  If  1112,  1113. 

73.  See  statutory  provisions.  And 
see  Houston,  etc.,  R.  Co.  v.  Wash- 
ington, (Tex.  Civ.  A.)  30  SW  719 
(under  Sayles  Civ.  St.  art  4268b  89). 

73.  St.  Louis,  etc.,  R.  Co.  v.  Kil- 
patrick.  67  Ark.  47,  64  SW  971. 

[a]  TJluatratloa^-Under  a  stat- 
ute requiring  carriers  to  transport 
passengers  failing  to  procure  tickets 
at  the  same  price  as  charged  for 
tickets,  one  who  Is  able  and  intends 
to  pay  his  fare  on  demand,  and  who 
In  good  faith  enters  a  passage  to  a 
car  where  passengers  ride  through 
an  unobstructed  entrance  which  pas- 
sengers may  freely  use  is  a  pas- 
senger, although  he  has  not  pur- 
chased a  ticket  or  entered  at  a  place 


where  a  brakeman  is  stationed  to 
inspect  tickets,  and  has  passed  over 
to,  and  Is  found  standing  temporarily 
on,  the  platform  of  a  coach  in  which 
passengers  are  not  permitted  to  ride 
St  Louis,  etc.  R.  Co.  v.  Kllpatrlck, 
67  Ark.  47,  64  SW  971  (construing 
Sandels  &  H.  Dig.   |  6613). 

74.  St.  Louis,  etc.,  R:  Co.  v. 
BIythe,  94  Ark.  158,  126  SW  386,  29 
LRANS   299  and  note. 

76.  Ark. — Little  Rock  R.,  etc,  Co. 
v.  Goerner,  80  Ark.  168,  95  SW  1007, 
7  LRANS  97  and  note,  10  AnnCas  278 
and  note. 

Ga.— Central  R.,  etc.,  Oo.  v.  Perry. 
58  Oa.  461. 

111. — Wabash,  etc.,  R  Co.  v.  Rector, 
104  111.  296:  Chicago,  etc.,  R.  Co.  v. 
Jennings,  89  111.  A.  886  [rev  on  the 
facte  ISO  111.  478,  60  NE  818,  64  LRA 
8271. 

Kan. — R.  Co.  v.  Holloway,  71  Kan. 
1,  80  P  31. 

Mo. — Bledsoe  v.  West,  186  Mo.  A. 
460,  171  SW  622;  Winston  v.  Lusk, 
166  Mo.  A.  381,  172  SW  76. 

N.  J. — Exton  v.  New  Jersey  Cent. 
R.  Co.,  62  N.  J.  L.  7.  42  A  486,  66 
LRA  508  [aft  63  N.  J.  L.  356,  46  A 
1099,  56  LRA  608]. 

N.  Y. — Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.   268,  10  AmR  864. 

W.  Va.— Kidwell  v.  Chesapeake, 
etc.,  R.  Co.,  71  W.  Va.  664,  77  SE  285, 
,43  LRANS  999. 

See  also  supra  if  1039,  1040. 

[a]  Illustrations.— (l)  A  person 
who  has  purchased  a  railroad  ticket 
and  is  present  at  the  ordinary  point 
of  departure  to  take  a  train  is  a 
passenger.  Central  R.,  etc.,  Co.  v. 
Perry,  58  Ga.  461;  Carpenter  v.  Bos- 
ton, etc.,  R.  Co.,  97  N.  Y.  494,  49 
AmR  640.     (2)  The  fact  that  a  ticket 

food  for  passage  on  a  train  was 
ound  in  the  pocket  of  a  person 
killed  while  in  the  act  of  taking  pas- 
sage on  a  suburban  train  is  sufficient 
Eroof  to  support  an  allegation  that 
e  was  received  as  a  passenger  by 
the  company,  In  connection  with  the 
fact  that  he  was  on  the  premises 
which  the  company  had  appropriated 
and  used  for  the  purpose  of  receiv- 
ing and  discharging  passengers  and) 
for  their  convenience.  Chicago,  etc, 
R.  Co.  v.  Jennings,  89  111.  A.  335 
[rev  on  the  facts  190  111.  478,  60  NB 
818,  54  LRA  827]. 

[b]  Transfers. — (l)  Where  a  per- 
son on  a  traction  car  gives  to  a  con- 
ductor a  transfer  slip  and  receives 
from  him  another,  the  relation  of 
passenger  and  carrier  Is  established. 
Hlckey  v.  Chicago  City  R.  Co.,  148 
111.  A.  197.  (2)  Where  a  person 
boards  a  street  oar  and  tenders  the 
conductor  a  transfer  in  payment  of 
his  fare,  he  Is  a  passenger,  although 
the  conductor  refuses  to  accept  the 
transfer.  Daniel  v.  Brooklyn  Heights 
R.  Co.,  67  Misc  78,  121  NYS  B77; 
Lewyt  v.  Dry  Dock,  etc.,  R.  CO.,  66 
Misc.  496,  107  NYS  14.  (3>  One  who 
pays  his  fare  on  a  street  ear,  and 
receives  a  transfer  punched  as  of  an 
earlier  hour  than  it  should  be,  and 
boards  another  car  within  the  Tlfe  of 
the  transfer  If  properly  punched,  al- 
though after  It  has  on  Its  face  be- 
come void,  is  a  passenger.  Little 
Rock  R.,  etc.,  Co.  v.  Goerner,  86  Ark. 
158.    95   SW   10*7,   7   LRANJJ  «  and 
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or  car  in  good  faith  believing  that  it  is  good,  he  is  a 
passenger,  and  entitled  to  be  treated  as  such,78  until 
he  is  notified  that  his  ticket  is  not  good  and  he 
refuses  to  pay  his  fare." 

[(  1043]  e.  Payment  of  Fare.78  Where  a  person 
enters  a  car  for  the  purpose  of  becoming  a  pas- 
senger, and  with  the  means  and  intention  of  paying 
his  fare,  the  actual  payment  of  fare  is  not  essential 
to  the  establishment  of  the  relation  of  carrier  and 
passenger;79  and  where  a  person  boards  a  train  with 
money  sufficient  to  pay  his  fare,  it  will  ordinarily  be 
presumed  that  he  intends  to  pay  his  fare  on  de- 
mand,80 unless  his  conduct  is  such  as  to  show  that 


he  is  trying  to  evade  a  demand  being  made  on  him, 
as  by  hiding  himself  or  otherwise,81  and  if  he  fails 
to  pay  after  a  demand  and  opportunity  so  to  do  the 
presumption  ceases.88  Nevertheless,  the  payment  of 
fare  to  the  proper  person  and  the  receipt  of  the 
same  constitute  unequivocal  evidence  of  the  exist- 
ence of  the  relation,83  and  unless  the  payment  is 
either  made  or  waived,  the  fare  must  some  time  be 
paid  or  tendered  ;M  and  if  a  person  gets  on  or  enters 
a  vehicle  of  a  carrier  with  no  intention  of  paying 
fare,88  or  persistently  refuses  to  pay  his  fare,  he 
cannot  be  considered  a  passenger,     unless  such  re- 


note,  10  AnnCaa  273  and  note. 

[c]    Depositing  tloket  la  box.'   One 

who  purchases  a  ticket  for  transpor- 
tation on  an  elevated  railroad,  de- 
posits it  in  the  box  provided  there- 
for, and  goes  on  the  platform  be- 
comes a  passenger.  Busch  v.  Inter- 
borough  Rapid  Transit  Co.,  110  App. 
Div.  706,  96  NTS  747  [aff  187  N.  Y. 
388,  80  NE  197,  10  AnnCas  460]. 

76.  Central  of  Georgia  R.  Co.  v. 
Bagley.  173  Ala.  611.  65  S  894;  Little 
Rock  R..  etc.,  Co.  v.  Goerner.  80  Ark. 
158,  95  SW  1007.  7  LRANS  97  and 
note,  10  AnnCas  273  and  note;  Short 
v.  St.  Louis,  etc.,  R.  Co.,  150  Mo.  A. 
359.  130  SW  488;  Gulf,  etc.,  R.  Co.  v. 
Bunn,  41  Tex.  Civ.  A.  503,  95  SW  640. 

77.  Gulf,  etc.,  R.  Co.  V.  Bunn,  41 
Tex.   Civ.   A.    503,    95  SW   640. 

Ejection  of  holder  of  defective  or 
Invalid  ticket  see  infra  8§  1178-1184. 

78.  Fare  generally  see  infra  || 
1078-1106. 

79.  U.  S. — Chicago,  etc..  R.  Co.  V. 
Lee.  92  Fed.  318.  34  CCA  365;  The 
Wasco,  63  Fed.  546. 

Ala. — Birmingham  R.,  etc.  Co.  V. 
Bynum.  139  Ala.  389,  36  S  736. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Kll- 
patrick,  67  Ark.  4  7,  64  SW  971. 

Cal. — Tarbell  v.  Central  Pac.  R 
Co.,  34  Cal.  616. 

Conn. — Gardner  v.  New  Haven, 
etc.,  Co.,  51  Conn.  US,  50  ArnR  12. 

Del.— Whlfctington  v.  Philadelphia, 
•tc.  R.  Co..  93  A  663. 

Fla, — Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  11  S  506,  12  AmSR 
17,  16  LRA  681. 

Ga. — Southern  R  Co.  v.  Skinner, 
113  Ga.  33,  66  SB  134. 

111. — West  Chicago  St.  R.  Co.  v. 
Manning,  170  111.  417,  48  NE  958  [aff 
70  111.  A.  .239];  Ohio,  etc.,  R.  Co.  v. 
Muhllng,  30  111.  9,  81  AmD  336;  Frink 
v.  Schroyer,  18  111.  416;  Ruch  v. 
Aurora,  etc..  Co.,  150  111.  A  329  [pe- 
tition stricken  out  for  certiorari  243 
111.  474.  90  NE  924];  Peterson  v.  El- 
gin, etc..  Tract.  Co.,  142  111.  A.  84 
faff  238  111.  403,  87  NE  346];  Wa- 
bash R.  Co.  v.  JelllBon,  124  111.  A. 
662;  Cleveland,  etc.,  R.  Co.  r.  Soott, 
111  111.  A.  234. 

Ind. — Hall  v.  Terre. Haute  Electric 
Co..  38  Ind.  A.  43,  76  NE  334. 

Iowa. — Rose  v.  Des  Moines  Valley 
R  Co..  89  Iowa  246;  Ruse  v.  The 
Steamboat  War  Eagle,  14   Iowa   863. 

Mass. — McKimble  v.  Boston,  etc., 
R  Co..  139  Mass.  642,  2  NE  97. 

Mtas. — Alabama,  etc..  R.  Co.  v. 
Beardsley,  79  Miss.  417.  30  S  660; 
Hurt  v.  Southern  R.  Co.,  40  Miss.  391. 

Mo. — Reynolds  v.  St.  Louis  Transit 
Co.,  189  Mo.  408.  88  SW  50,  107  Am 
SR  3.60;  Muehlhausen  v.  St.  Louis 
R  Co.,  91  Mo.  332,  2  SW  315;  Sher- 
man v.  Hannibal,  etc.,  R.  Co..  72  Mo. 
65,  37  AmR  428;  Cross  v.  Kansas 
City,  etc.,  R  Co..  66  Mo.  A.  664; 
Buck  v.  People's  St.  R.,  etc,  Co.,  46 
Mo.  A.  556. 

N.  Y. — Buffett  v.  Troy,  etc.,  R.  Co., 
40  N.  T.  168;. Morris  v.  New  York, 
etc.,  R  Co.,  73  Hun  560,  26  NYS  842 
[rev  on  other  ground  148  N.  Y.  88, 
42  NE  410,  51  AmSR  675]-  Doran  v. 
East  River  Ferry  Co.,  3  Lans.  106; 
Gordon  v.  Grand  St.,  etc.,  R.  Co.,  40 
Barb.  546:  Bartlett  v.  New  York,  etc.. 
Ferry,  etc..  Co.,  67  N.  Y.  Super.  348, 
8  NYS  309  [aff-  130  N.  Y.  659  mem, 
29  NE  1033  mem]. 


N.  D. — Messenger  v.  Valley  City 
St.,  etc..  R  Co.,  21  N.  D.  82,  87,  128 
NW  1023,  32  LRANS  881  [ouot  Cye]. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Nichols,  39  Okl.  622,  136  P  159  (so 
far  as  relates  to  the  carrier's  lia- 
bility for  injuries  to  a  passenger). 

Or.— Clark  v.  North  Pac.  S3.  CO., 
74  Or.  470,  144  P  472;  Simmons  v. 
Oregon  R.  Co.,  41  Or.  151,  69  P  440, 
1022. 

Pa. — Ham  v.  Delaware,  etc.,  Canal 
Co.,  142  Pa.  617.  21  A  1012. 

S.  C. — Iseman  v.  South  Carolina, 
etc.,  R  Co.,  62  S.  C.  566,  30  SE  488; 
Martin  v.  Southern  R.  Co.,  51  S.  C. 
160,  28  SE  303. 

Tenn. — Nashville,  etc,  R.  Co.  v. 
Messino,    1   Sneed  220. 

Tex, — Gulf,  etc.,  R.  Co.  v.  Wilson, 
79  Tex.  371,  15  SW  280,  23  AmSR 
346,  11  LRA  486;  Prince  v.  Interna- 
tional, etc.,  R.  Co..  64  Tex.  144;  Mis- 
souri, etc.,  R.  Co.  v.  Brown,  (Civ.  A.) 
135  SW  1076;  Missouri,  etc.,  R  Co. 
v.  Simmons,  12  Tex.  Civ.  A.  600,  33 
SW  1096. 

Wash. — Cogswell  v.  West  St..  etc.. 
Electric  R.  Co.,  5  Wash.  46,  31  P  411. 

Wis.— Gabbert  v.  Hackett.  135  Wis. 
86,   115  NW  845,  14   LRANS  1070. 

Ens:. — Austin  v.  Great  Western  R 
Co.,  L.  R.  2  Q.  B.  442. 

[a]  A  special  contract  with  a 
street  car  company,  baaed  on  the 
payment  of  fare,  is  not  essential  to 
.make  -  a  person  boarding  a  car 
stopped  at  the  customary  place  a 
passenger.  Hall  v.  Terre  Haute 
Electric  Co.,  38  Ind.  A  43,  76  NE  334. 

[b]  Biding  beyond  station.— 
Whether  a  passenger  who  remains 
aboard  the  train  to  go  to  a  station 
beyond  that  to  which  he  has  a  ticket 
sustains  the  relation  of  passenger 
after  the  train  leaves  the  latter  sta- 
tion does  not  depend  on  the  knowl- 
edge of  the  conductor  that  he  is  on 
the  train  or  whether  he  could  dis- 
cover his  presence  by  extraordinary 
care;  but  if  he  remains  on  the  train 
with  a  bona  fide  intention  and  pres- 


ent ability,  to  pay  cash  fare  to  the 
station  to  which  be  intends  going,  he 
Is  a  passenger.     Southern  R.  Co.  v. 


Skinner,  133  Ga.  33.  65  SE  134. 

[c]  Befusal  to  receive  fare.— A 
person  ready  and  willing  to  pay.  and 
offering  to  pay,  fare  is  a  passenger. 
although  the  conductor  without 
Justification  refuses  to  receive  the 
same.  Whittlngton  v.  Philadelphia, 
etc,  R  Co.,  (Del)  93  A  563. 

[d]  Dispute  as  to  change- — The 
fact  that  a  passenger  proposes  to 
submit  the  question  as  to  how  much 
change  he  Is  entitled  to  to  another 
employee  of  the  company  does  not 
make  him  any  the  less  a  passenger. 
Seldman  v.  New  York  R.  Co.,  88 
Misc.  53,  150  NYS  578. 

Payment  of  fare  to  avoid  ejection 
see   infra  19   1187-1189. 

80.  U.  S. — Robostelll  v.  New  York, 
etc..  R.  Co.,  33  Fed.  796. 

Ala. — Broyles  v.  Central  of  Geor- 
gia R.  Co..  166  Ala.  616,  52  S  81,  139 
AmSR  50. 

Fla. — Florida  Southern  R.  Co.  v. 
Hirst,  80  Fla.  1.  11  S  506,  32  AmSR 
17,  16  LRA  631. 

111. — Cleveland,  etc.,  R.  Co.  v.  Scott, 
111  111.  A.  234. 

Or. — Simmons  v.  Oregon  R  Co.,  41 
Or.  161.  69  P  440,  1022. 


Whe 


Tex. — Galveston,  etc.,  R.  Co.  v. 
Snead,  4  Tex.  Civ.  A.  31,  23  SW  277. 

Presumptions  as  to  relation  of  mi- 
rier and  passenger  see  generally 
infra  I  143?.  w 

81.  Broyles  v.  Central  of  Georgia 
R.  Co.,  166  Ala.  616.  52  S  81,  189  Am 
SR  50. 

88.  Broyles  v.  Central  of  Georgia 
R  Co.,  166  Ala.  616.  52  S  81.  139  Am 
SR  50. 

83.  Williamson  .v.  Central  of 
Georgia  R.  Co.,  127  Ga.  1Z6,  66  SB 
119;  Carroll  v.  Staten  Island  R  Co, 
68  N.  Y.  126,  17  AmR  221  •  Galveston, 
etc.,  R.  Co.  v.  Fink,  44  Tex.  Civ.  A 
644,  99  SW  204. 

[a],  Where  a  person  with  a  trans- 
fer boards  a  car  carrying  other  pas- 
sengers and  agrees  to  pay  his  fare 
to  the  conductor  who  is  also  in- 
formed of  his  transfer,  he  becomes 
a  passenger,  the  fact  that  the  car  is 
carrying  other  passengers  being  a 
sufficient  invitation.  Gyle  v.  Joline, 
120  NYS  761. 

84.  Gardner  v.  New  Haven,  etc., 
Co.,  61  Conn.  143,  60  AmR  12;  Hlgtey 
v.  Gilmer,  3  Mont.  90,  36  AmR  450; 
Sullivan-Sanford  Lumber  Co.  v.  Wat- 
son, 106  Tex.  4,  155  SW  179  [rev 
(Civ.  A.)  136  SW  635].  See  gen- 
erally infra  I  1092. 

[a]     Tits  mere  intention  of  one  to 

f'ay  bis  fare  is  immaterial  when 
here  has  been  no  contract,  express 
or  Implied,  of  the  carrier  with  him. 
Gardner  v.  New  Haven,  etc,  Co.,  61 
Conn.  143,  50  AmR  12. 

b]  Somclenoy  of  consideration*— 
lere  the  owner  of  a  logging  rail- 
road carried,  without  compensation, 
one  seeking  employment  with  a  con- 
tractor extending  the  line,  the  possi- 
bility that  the  owner  might  be  bene- 
fited by  the  employment  is  too  re- 
mote to  afford  any  consideration  for 
the  transportation.  Sullivan-Sanford 
Lumber  Co.  v.  Watson,  106  Tex.  4, 
155  SW  179  [rev  (Civ.  A.)  135  SW 
6351. 

88.  Garrett  v.  St.  Louis  Transit 
Co..  219  Mo.  65,  118  SW  68,  16  Ann 
Cas  678;  Gates  v.  Quincy,  etc.,  R  Co, 
126  Mo.  A.  834.  102  SW  60;  Lugner  v. 
Milwaukee  Electric  R,  etc.,  Co..  146 
Wis.  175,  131  NW  342.  See  also  infra 
H   1044,   1055. 

[a]  attains;  abort  dlstanosv— Where 
one  gets  on  a  car  merely  for  the 
purpose  of  riding  a  short  distance, 
and  then  Jumps  off,  without. any  in- 
tention of  paying  his  fare,  and  does 
not  pay  fare  nor  offer  to  pay  it,  he 
cannot  be  considered  a  passenger, 
even  though  the  driver  knows  that 
he  is  on  the  car,  unless  the  driver 
has  consented  to  his  being  and  re- 
maining on.  Muehlhausen  v.  SL 
Louis  R.  Co.,  91  Mo.  332.  2  SW  315. 

[b]  Asking  for  free  ride.— If  a 
person  has  boarded  a  car  prepared 
and  willing  to  pay  his  fare  In  cam 
he  could  not  obtain  a  free  ride,  the 
fact  that  he  asks  for  a  free  ride  does 
not  deprive  him  of  his  character  as 
a  passenger,  it  being  the  refusal  to 
pay  fare  on  proper  demand  or  the 
entry  on  a  car  with  Intent  not  to  pay 
which  has  such  effect.  Lugner  v. 
Milwaukee  Electric  R,  etc.,  Co..  146 
Wis.  175.  131  NW  342. 

88.    U.   S.— Gilmer   v.   Higley.  11* 
U.  S.  47.  3  SCt  471.  28  L.  ed.  61 
Ala. — Louisville,    etc..    R    Co.    v. 


For  latex  oases,  developments  and  change*  1»  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1043-1044] 


CARRIERS 


[K>.C.  J.]     €21 


fusal  is  justifiable.87  A  passenger  •who  for  a  tem- 
porary purpose  of  his  own  enters  a  Pullman  car 
forming  part  of  the  train  without  paying  the  extra 
fare  demanded  for  the  privilege  of  riding  therein 
remains  a  passenger,  and  is  entitled  to  protection 
as  such.** 

[$  i044]  f.  Fraud  or  Evasion  of  Fare.**  One  con- 
veyed by  fraud  or  against  the  express  orders  of  the 
carrier  is  not  a  passenger,80  as  where  by  giving  a 
tip  or  bribe  he  induces*  a  conductor  or  other  train- 
man to  permit 'him  to  travel  on  a  train  not  intended 
for  the  conveyance  of  passengers,  contrary  to  the 
regulations  of  the  company.91  One  who  fraudulently 
attempts  to  secure  transportation  by  attempting  to 


pass  himself  off  as  one  entitled  to  be  carried  without 
a  ticket,  or  by  like  fraudulent  acts,  is  not  a  passenger, 
although  he  is  being  transported,  and  it  matters  not 
whether  he  has  actually  perpetrated  a  fraud  by  de- 
ceiving the  conductor  of  the  train,  or  is  on  the'  train 
with  intent  to  secure  transportation  by  so  doing;87' 
but  it  is  not  to  be  presumed  from  the  mere  fact 
that  a  person  has  attempted  to  secure  transportation 
which  has  been  refused  to  him  that  he  intends  a 
fraud  by  remaining  on  the  train,8*  since  the  pre- 
sumption on  the  contrary  is  that  he  intends  to  pay 
his  fare  when  it  is  demanded.**  One  who  fraudu- 
lently attempts  to  ride  on  a  nontransferable  ticket  or 
pass  issued,  to  another  person  is  not  a  passenger.88 


Johnson,  92  Ala.  204,  9  S  269,  26  Am 
SR  «. 

Ark. — St.  Louts  Southwestern  R. 
Co.  v.  Harper,  69  Ark.  186,  61  SW 
911,    86  AmSR  190,  51  LRA  220. 

Iiwl. — Terre  Haute,  etc.,  R.  Co.  v. 
Fitzgerald,  17  Ind.  79;  Lake  Brie, 
etc.,  R.  Co.  v.  Mays,  4  Ind.  A.  413,  SO 
NE  1106. 

Ky. — Louisville,  etc.,  R,  Co.  v.  Cot- 
tenglm,  104  SW  280,  SI  KyL  871,  13 
LRANS   624. 

Mo.— LHHb  v.  St.  Louis,  etc.,  R. 
Co.,  C4  Mo.  464,  27  AmR  256. 

Mont. — HIgley  v.  Gilmer,  3  Mont. 
90.   36  AmR  450. 

N.  T.— Peo.  v.  Jlllson.  3  Park.  Cr. 
234. 

S.  C. — Moore  v.  Columbia,  etc,  R. 
Co..   38  S.  C.  1,  16  SE  781. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Fussell,  (Tex.  Civ.  A)  97  SW 
312.  ' 

Wis. — Lugner  v.   Milwaukee  Elec-. 
trie    R.,  etc.,  Co.,   146   Wis.   176,    131 
NW    342. 

[a]  ninstrations,  <  (1)  One  who, 
having-  entered  a  train  as  a  pas- 
senger, persistently  refuses  to  pay 
his  fare,  and  becomes  boisterous,  and 
uses  profane  and  obscene  language, 
is  a  trespasser,  not  a  passenger. 
Louisville,  etc.,  R.  Oo.  v.  Johnson,  92 
Ala.  204,  »  S  269,  25  AmSR  36.  (2) 
A  person  wno  enters  a  passenger 
coach  as  a  passenger,  and  on  demand 
of  the  conduotor  refuses  to  pay  his 
fare,  is  considered  not  a  passenger, 
but  a  trespasser  ab  initio,  as  though 
his  entry  had  been  unlawful.  Moore 
v.  Columbia,  etc.,  R.  Co.,  38  S.  C.  1, 
16  SE  781. 

[b]  Bemalnlng  on  train  through 
threats*— Where  a  person  la  suffered 
to  remain  on  the  train  after  a  refusal 
to  pay  his  fare,  because  of  threats 
to  resist  removal  by  force,  he  is  not 
a  passenger.  Gilmer  v.  Hlgley,  110 
U.  S.  47,  3  SCt  471,  28  L.  ed.  62. 

[c]  One  who  falls  to  tender 
eaongn  money  to  pay  fare  when  re- 
quested is  a  trespasser,  and  not  a 
passenger.  Louisville,  etc.,  R.  Co. 
v.  CotFenglm,  104  SW  280,  31  KyL 
871,  IS  LRANS  624. 

Id]  Baasosabls  time  to  get  money. 
— If  a  passenger  intends  to  pay  fare 
and  has  ability  so  to  do,  he  Is  enti- 
tled to  a  reasonable  time  to  get.  the 
money  after  demand,  and  does  not 
become  a  trespasser  on  the  very  in- 
stant of  failure  or  refusal.  St.  Louis 
Southwestern  R.  Oo.  v.  Fussell,  (Tex. 
Civ.  A.)  97  SW  132.  See  also  Infra 
I  1174. 

87.  The  Wasco,  63  Fed.  546:  Har- 
denbergh  v.  St.  Paul,  etc.,  R.  Co.,  39 
Minn.    3,   38   NW   625,   12  AmSR    610. 

[a]  Failure  to  provide  seat. — 
Where  a  person  entered  a  car  which 
started  before  he  had  an  opportunity 
to  leave  it,  and  the  conductor  failed 
or  refused  to  provide  him  with  a 
seat  as  required  by  law,  hie  refusal 
to  pay  was  Justifiable,  and  he  did 
not  forfeit  any  of  his  rights  as  a 
passenger.  Hardenbergh  v.  St.  Paul, 
etc.,  R.  Co.,  39  Minn.  3.  38  NW  625, 
12  AmSR  610.  Duty  to  furnish  seat 
see  generally  infra  I   1236. 

[b-J  Bsfaaal  to  pay  extra  oharg a>— 
One  who  after  boarding  a  steamer 
ascertains  that  a  certain  landing 
where  he  Intends  to  stop  is  off  the 
regular  route,  and  that  the  steamer 


will  go  there  only  under  a  special 
arrangement  whereby  the  additional 
cost  to  it  will  be  paid,  and  he  de- 
clines to  pay  the  extra  charge,  but 
does  not  change  his  purpose  of  tak- 
ing passage,  Is-  a  passenger  from  the 
time  he  goes  on  board.  The  Wasco, 
53    Fed.   646. 

88.  Siegel  v.  Illinois  Cent.  R.  Co., 
186  Mo.  A.   646.  172  SW  420. 

88.  Beftual  to  pay  fare  see 
supra    I    1048. 

80.  Mass. — O'Brien  v.  Boston,  etc., 
R.  Co.,  15  Gray  20,  77  AmD  347. 

Mo. — Brown  v.  Missouri,  etc.,  R. 
Co.,    64    Mo.    636. 

N.  T. — Satterlee  v.  Groat,  1  Wend. 
672. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Nichols,  39  Okl.   522,   136  P  159. 

Eng.— Great  Northern  R.  Co.  v. 
Harrison,  10  Exch.  376,  26  EngL&Eq 
443,   166_Reprint.  489. 

frani 


[a]  Where  a  ticket  la  proonred  by 
Mid,  the  fraud  will  vitiate  the  con- 


tract, and   the   person   using 

not   be   entitled   to   the   rights   of 


It   will 

a 

Missouri,  etc, 


gassenger.     Brown   v 
:.  Co.,  -64  Mo.  636, 

[b]  Connivance  with  train  crew*— 
An  intruder  or  trespasser  riding  on 
a  train  through  illegal  connivance 
with  the  train  crew  does  not  thereby 
become  a  passenger.  St.  Louis,  etc., 
R.  Co.  v.  Nlohols,  39  Okl.  522,  136  P 
159. 

81.  Brevlg  v.  Chicago,  etc.,  R.  Co., 
64  Minn.  168,  66  NW  401:  Canadian 
Pac.  R.  Co.  v.  Johnson,  6  Montr.  Q.  B. 
313.     . 

93.  TJ.  S.— Condran  v.  Chicago, 
etc.,  R.  Co.,  67  Fed.  622,  14  CCA  606. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Headland,  18  Colo.  477,  33  P  186,  20 
LRA  822. 

111. — Toledo,  etc.,  R.  Co.  v.  Brooks, 
81  111.  245;  Rice  v.  Illinois  Cent.  R. 
Co.,    22   111.  A.    643. 

Iowa. — Denny  v.  Chicago,  etc.,  R. 
Co.,  150  Iowa  460  130  NW  863; 
Ramm  v.  Minneapolis,  etc,  R.  Co.,  94 
Iowa  296,  62  NW  751;  Way  v.  Chi- 
cago, etc.,  R.  Co.,  64  Iowa  48,  19  NW 
828,  52  AmR  481  and  note,  73  Iowa 
463,   35   NW   525. 

Mass. — Fltzmaurice  v.  New  York, 
etc.,  R.  Co.,  192  Mass.  159,  78  NE  418, 
116  AmSR  236,  6  LRANS  1146,7  Ann 
Cas  586  and  note;  Plans  v.  Boston, 
etc.,  R.  Co.,  157  Mass.  377,  32  NE 
356,  17   LRA  835. 

Minn. — McVeety  v.  St.  Paul,  etc., 
R.  Co.,  45  Minn.  268,  47  NW  809,  22 
AmSR  728.  11  LRA  174. 

Tenn. — Southern  R.  Co.  v.  McNabb, 
130  Tenn.  197,  169  SW  767,  LRA 
1916B  761. 

fa]     Illustrations.— (1)  Where  one 

fets  on  a  passenger  train  with  the 
eliberate  purpose  not  to  pay  fare, 
and  adheres  to  that  purpose,,  or  if, 
being  on  the  train  and  having  money 
with  htm  with  which  he  could  pay 
his  fare,  he  falsely  and  fraudulently 
represents  to  the  conductor  that  he 
is  without  means  to  pay  his  fare,  and 
by  means  of  such  false  representa- 
tions induces  the  conductor  to  per- 
mit him  to  remain  on  the  train  with- 
out paying  fare,  the  relation  of  car- 
rier and  passenger  is  not  established, 
and  this  rule  is  not  modified  by  Mc- 
Clain  Annot.  Code  Iowa  5  2022.  Con-, 
dran  v.  Chicago,  etc.,  R.  Co.,  67  Fed. 
622,    14   CCA  l0«,    28   LRA    749.      (2) 


Under  a  .statute  which  provides  that 
a  railroad  may  make  contracts  for 
the  conveyance  of  passengers  at  such 
reduced  rates  of  fare  as  the  parties 
may  agree  on,  one  riding  on  a  ticket 
procured  at  a  reduced  rate  by  false 
representations,  to  the  effect  that 
she  was  a  student  at  a  certain  school 
is  not  a  passenger.  Fltsmaurlce  v. 
New  York,  etc.,  R.  Co.,  192  Mass.  159. 
78  NE  418,  116  AmSR  236,  6  LRANS 
1146,  7  AnnCas  686. 

83.  Robostelll  v.  New  York,  etc.', 
R.  Co.,  33  Fed.  796;  Florida  Southern 
R.  Co.  v.  Hirst,  30  Fla.  1,  11  S  506, 
S2  AmSR  17,  16  LRA  631-  Galveston, 
etc.,  R.  Oo.  v.  Snead,  4  Tex.  Civ.  A 
31,  23  SW  277. 

[a]  Child  over  age. — The  Intent  to 
take  a  child  through  without  paying 
fare,  although  the  child  Is  old 
enough  to  be  required  to  pay,  there 
being,  however,  no  Intent  to  defraud, 
will  not  prevent  the  child  becoming 
a  passenger.  Austin  v.  Great  West- 
ern R.  Co.,  L.  R.   2  Q.  B.  442. 

84.  See  supra  I  1043. 

88.  TJ.  S. — Harmon  v.  Jensen,  176 
Fed.  619.  100  CCA  116,  20  AnnCas 
1224;  Cody  v.  Central  Pac.  R.  Co.,  5 
F.  Cas.  No.  2,940,  4  Sawy.  114. 

Ala.— Neyman  v.  Alabama  Great 
Southern  R.  Co.,  172  Ala.  606,  610,  56 
S  509,  AnnCasl913C  232  [cit  Cyc]; 
Broyles  v.  Central  of  Georgia  R.  Co., 
166  Ala.   616,   52   S   81,   139  AmSR   50. 

111. — Toledo,  etc.,  R.  Co.  v.  Beggs, 
85  111.  80,  28  AmR  613. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Thompson.  107  Ind.  442,  8  NE  18,  9 
NE  357,   57  AmR   120. 

Kan. — Lupher  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  585,  686.  106  P  284,  26 
LRANS   707    [cit  Cyc]. 

Me.— Crosby  v.  Maine  Cent.  R.  Co., 
69  Me.  418. 

Mo. — Walker  v.  Wabash,  etc.,  R. 
Co.,  16  Mo.  A.  833  (train  check).  • 

Nebr. — Post  v.  Chicago,. etc.,  R.  Co., 
14  Nebr.  110,  16  NW  226,  45  AmR 
100.  .         _ , 

N.  Y.— Odell  v:  New  York  Centi, 
etc.,  R  Co.,  18  Anp.  Div„  12.  45  N,YS 
464  [aff  162  N.  YT'625  mem,  57  NE 
1119  mem]. 

Tex. — Beard  v.  International,  etc, 
R.  Co.,  (Civ.  A.)  171  SW  553;  Hand- 
ley  v.  Houston,  etc.,  R.  Co..  2  Tex\ 
Unrep.  Cas.   282. 

Utah. — Drummond  v.  Southern  Pac. 
Co..  7   Utah   118,  25   P  733. 

Eng. — Langdon  v.  Howells,  4  Q.  B. 
D.  3S7. 

Sask. — Ashbee  v.  Canadian  North- 
ern R.  Co.,  14  DomLR  701,  25  West 
LR  884. 

[a]  Oood  faith  i .  A  person  wrong- 
fully riding  on  a  nontransferable 
ticket  in  good  faith  may  be  a  pas- 
senger. Odell  v.  New  York  Cent., 
etc..  R.  Co.,  18  App.  Dlv.  12,  45  NYS 
464  [aff  162  N.  Y.  625  mem,  57  NE 
1119  mem].  But  see  Broyles  v.  Cen- 
tral of  Georgia  R.  Oo.,  166  Ala.  616, 
52  S  81,  139  AmSR  60  (holding  that, 
where  plaintiff  with  her  mother  en- 
ters a  train,  and  on  demand  for  .fare 
the  mother  gives  a  pass  Issued  for 
others,  which  the  conductor  takes,  a 
fraud  is  practiced  on  the  carrier,  and 
plaintiff  Is  a  trespasser  on  the  train, 
even  though  she  did  not  know  about 
the  pass). 


Wrongful   use   of   commercial 
traveler's  csrd.—-T%e  feet  that  a  per- 
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A  trespasser  stealing  a  ride  or  attempting  so  to 
do  cannot  be  considered  in  any  sense  a  passenger.** 

Children  or  newsboys  who  climb  on  the  platform 
of  street  ears  without  the  consent  of  the  conductor, 
for  the  purpose  of  securing  a  ride  without  payment 
of  fare,  are  not  entitled  to  protection  as  pas- 
sengers ;"  but  if  the  conductor  consents  that  a  child 
be  carried,  although  he  has  no  intention  of  paying 
fare,  he  is  entitled  to  protection  as  a  passenger.88 

[$  1045]  2.  Acceptance  by  Carrier — a.  Necessity 
for;  What  Constitutes.  To  give  rise  to  the  rela- 
tion of  passenger  and  carrier,  there  must  be  not  only 
an  intent  on  the  part  of  the  former  to  avail  himself 
of  the  facilities  of  the  latter  for  transportation,  but 
also  an  express  or  implied  acceptance  by  the  latter 
of  the  former  as  a  passenger.  Until  there  is  an 
acceptance,  that  is,  until  within  the  express  or  im- 
plied knowledge  of  the  carrier  or  his  employees  the 
person  seeking  to  become  a  passenger  has  indicated 
his  intention  to  become  a  passenger,  which  intention 
has  been  in  some  way  acquiesced  in,  at  least  to  the 
extent  of  not  refusing  transportation,  the  relation 


does  not  arise,  even  though  the  purpose  of  the  per- 
son attempting  to  become  a  passenger  is  to  pay  fare 
when  required."  But  just  as  there  may  be  sufficient 
intent  to  become  a  passenger  before  transportation 
actually  commences,1  so  there  may  be  an  implied 
acceptance  as  to  persons  seeking  transportation  be- 
fore they  have  entered  into  the  train  or  other  con- 
veyance and  it  has  started  toward  its  destination. 
Those  who  by  express  or  implied  assent  are  waiting 
in  the  passenger  room  or  in  a  standing  car  for  the 
departure  of  a  train,  or  are  crossing  the  premises  of 
the  carrier  for  the  purpose  of  going  on  a  train,  or 
are  in  the  act  of  mounting  the  car  steps,  are  pas- 
sengers, provided  their  acts  are  such  as  are  presumed 
to  be  known  and  assented  to  by  the  agents  of  the 
railroad  company  having  authority  in  the  matter, 
and  regardless  of  whether  or  not  a  ticket  has  been 
purchased,  if  no  rule  or  regulation  of  the  company 
is  being  violated.1 

[f  1046]  b.  Invitation  or  Acquiescence  of  Car- 
rier's Employees.  One  is  ordinarily  considered  a 
passenger,  in  some  respects  at  least,  who  in  good 


son  obtains  his  ticket  at  a  reduced 
rate  by  presenting  a  commercial 
traveler's  card  after  he  has  ceased 
to  be  entitled  to  use  it  does  not  make 
him  a  trespasser  on  the  train  so  as 
to  relieve  the  carrier  from  liability. 
Ashbee  v.  Canadian  Northern  R.  Co., 
(Sack.)  14  DomLR  701,  15  WestLR 
884. 

Transferability  of  tickets  see  infra 
19   1121-1126. 

96.  111.— Chicago,  etc.,  R.  Co.  v. 
Mehlsack,  131  111.  SI,  22  NE  812,  19 
AmSR  17  [rev  83  111.  A.  221];  Toledo, 
etc..  R.  Co.  v.  Brooks,  81  111.  245; 
Chicago,  etc.,  R.  Co.  v.  Casey,  9  111. 
A.  632. 

Kan. — Hendryx  v.  Kansas  City, 
etc..  R.  Co.,  45  Kan.  877.  25  P  898. 

Mo. — Farber  v.  Missouri  Pac.  R. 
Co..  116  Mo.  81,  22  8W  631.  20  LRA 
360;  Sherman  v.  Hannibal,  etc..  R. 
Co.  72  Mo.  62  37  AmR  423;  Fornoff 
v.  Columbia  Taxlcab  Co.  179  Mo.  A. 
620,   162  SW  699. 

Nebr. — Pledger  v.  Chicago,  etc.,  R. 
Co.,    69    Nebr.    456,    95    NW   1057. 

Tex. — Rucker  v.  Missouri  Pac.  R. 
Co.,  61  Tex.  499. 

Wis. — Daley  v.  Chicago,  etc.,  R. 
Co.,  145  Whs.  249,  129  NW  1062,  32 
LRANS  1164. 

[a]  JUdlng  oa  platform. — The 
mere  fact  that  one  rides  on  the  plat- 
form of  the  train  to  avoid  paying 
fare  does  not  deprive  him  of  the 
right  to  become  a  passenger  If  he 
pays  the  regular  fare  demanded  and 
commits  no  breach  of  the  peace.  For- 
dyce  v.  Beecher,  2  Tex.  civ.  A.  29, 
21  SW  179. 

Stealing*  rides  as  offenses  see  infra 
J   1062. 

87.  Udell  v.  Cltlsens  St.  R.  Co., 
152  Ind.  507,  62  NE  799,  71  AmSR 
336:  Jackson  v.  St.  Paul  City  R.  Co., 
74  Minn.  48,  76  NW  966-  Padgitt  v. 
Moll,  169  Mo.  143,  60  SW  ill,  81 
AmSR  847,  52  LRA  854;  Ramlng  v. 
Metropolitan  St.  R.  Co.,  157  Mo.  477, 
57  SW  268;  Fleming  v.  Brooklyn  City 
R.  Co.,  1  AbbNCas  (N.  Y.)  433  [aft 
74  N.  Y.  618  mem]. 

98.  Metropolitan  St.  R.  Co.  v. 
Moore,  83  Ga.  453,  10  SE  780.  See 
also  infra  J   1053. 

99.  U.  S. — Farley  v.  Cincinnati, 
etc.,  R.  Co.,  108  Fed.  14,  47  CCA  156. 

Ala. — Lawrence  v.  Kaul  Lumber 
Co..  171  Ala.  300,  65  S  111:  Alabama 
City,  etc.  R.  Co.  v.  Bates,  155  Ala. 
347,  46  S  776;  Alabama  City,  etc.,  R. 
Co.  v.  Bates,  149  Ala.  487,  43  S  98. 

Conn. — Gardner  v.  New  Haven,  etc., 
Co.,  51  Conn.   143,  50  AmR  12. 

Del. — Wlttington  v.  Philadelphia, 
etc..  R.  Co.,  93  A  563. 

111. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings. 190  111.  478,  60  NE  818,  64  LRA 
827;  Illinois  Cent.  R.  Co.  v.  O'Keefe, 
168  111.  115,  48  NE  294,  61   AmSR  68, 


39  LRA  148  [rev  63  111.  A.  108]; 
Illinois  Cent.  R.  Co.  v.  McMlllion, 
129  111.  A  27,  37;  Strong  v.  North 
Chicago  St.  R.  Co.,  116  111.  A  246; 
O'Donnell  v.  Chicago,  etc..  R.  Co.,  106 
111.  A  287;  Kane  v.  Cicero,  etc..  Elec- 
tric R.  Co.,  100  111.  A.  181:  Illinois 
Cent.  R.  Co.  v.  Akley  47   111.  A.   307. 

Ind. — Mlshler  v.  Chicago  etc.  R. 
Co.  (A.)  Ill  NE  460;  Cltlsens'  St.  R. 
Co.  v.  Jolly.   161   Ind.   80,   67  NE  936. 

Iowa. — Fltsgibbon  v.  Chicago,  etc., 
R.  Co.,  119  Iowa  261,  93  I4W  276; 
Fltzglbbon  v.  Chicago,  etc.,  R.  Co., 
108  Iowa  614,  79   NW  477. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Moss,  IS  KyL  684. 

Me. — Hoar  v.  Maine  Cent.  R.  Co., 
70  Me.   65,   36  AmR   299. 

Mass. — Lockwood  v*  Boston  El.  R. 
Co..  200  Mass.  637,  841  NE  934,  22 
LRANS  488. 

Mo. — Schaefer  v.  St.  Louis,  etc, 
R.  Co..  128  Mo.  64.  SO  SW  881;  Far- 
ber v.  Missouri  Pac.  R.  Co.,  116  Mo. 
81,  22  SW  631,  20  LRA  850;  Lindsay 
v.  St.  Louis,  etc.,  R,  Co.,  (A)  178 
SW   276. 

N.  J.— Schmidt  v.  North  Jersey  St. 
R.  Co.,  66  N.  J.   L.   424.  49  A  438. 

N.  Y. — Kohn  v.  Nassau  Electric  R. 
Co..  117  NYS  281. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Stone. 
34  Okl.  364,  125  P  1120,  LRA1915A  142. 

Or. — Clark  v.  North  Pac,  SS.  Co., 
74  Or.  470,  144  P  472;  Haase  v.  Ore- 

fon  R.,  etc.,  Co.,  19  Or.  364,  24  P 
88 

Pa. — Qelger  v.  Pittsburgh  R.  Co., 
847  Pa.  287,  98  A  342;  Brtcker  v. 
Philadelphia,  etc.,  R.  Co.,  132  Pa.  1, 
18  A  988,  19  AmSR  585. 

S.  C.— Creech  v.  Charleston,  etc., 
R  Co.,  66  S.  C.  528,  45  SE  86. 

Wash. — Foster  v.  Seattle  Electric 
Co.,  35  Wash.  177,  186,  76  P  995  [quot 
CycJ. 

Wis. — Ferguson  v.  Truax,  132  Wis. 
478,  110  NW  396,  111  NW  667,  112 
NW  513,  14  LRANS  360,  18  AnnCas 
1092. 

See  also  cases  supra  II   1039-1041. 

[a]  Application  to  railroads  and 
street  railroads  distinguished^— "Un- 
doubtedly there  must  be  an  accept- 
ance by  the  carrier,  before  the  per- 
son who  offers  himself,  becomes  a 
passenger.  But  the  principle  as  ap- 
plied to  those  who  offer  themselves 
for  transportation  by  railroads, 
whose  trains  stop  only  at  fixed  sta- 
tions, where  the  carrier  only  holds 
itself  out  to  receive  and  transport 
as  passengers  those  who  present 
themselves  in  the  usual  way,  has  not 
been  held  applicable  to  passengers 
upon  street  railways,  unless  at  least 
it  appears  that  the  operating  com- 
pany makes  a  rule  that  passengers 
will  not  be  taken  on  except  at  desig- 
nated places."     Lockwood  v.  Boston 


El.  R.  Co.,  200  Mass.  637,  644.  86  NE 
934.   22  LRANS  4S8. 

[b]  Tan   acceptance   need   not  be 
Not  or  express,    (1)    but   may   be 

and  usually  is  Implied  from  the  tacts 
and  circumstances-attending  tbe  par- 
ticular situation.  Devine  v.  Chicago 
City  R  Co..  162  111.  A.  243;  Lindsay 
v.  St.  Louis,  etc.,  R.  Co.,  (Mo.  A) 
178  SW  276.  (2)  The  existence  of 
the  relation  of  passenger  and  carrier 
may  be  implied  or  inferred  as  a 
matter  of  law  from  the  facts  and 
circumstances  In  evidence;  assent  by 
the  carrier  is  not  essential.  Indeed. 
the  relation  may  under  a  particular 
state  of  facts  be  established  notwith- 
standing the  express  dissent  of  the 
carrier.  Hickey  v.  Chicago  City  R 
Co.,  148  111.  A.  197. 

[c]  A  more  refusal  to  accept  a 
fare  or  transfer  does  not  conclusive- 
ly preclude  a  traveler  as  to  the 
status  of  a  passenger.  Whittington 
v.  Philadelphia,  etc.,  R.  Co.,  (Del.) 
93  A  663:  Hickey  v.  Chicago  City  R 
Co.,  148  111.  A.  197. 

[d]  "forcibly  carrying  a  person 
aboard  a  street  oar  by  the  carrier's 
servants  to  take  him  to  a  police  sta- 
tion shows  the  relation  of  carrier 
and  passenger.  Bowling  Green  R 
Co.  v.  Lewis,  157  Ky.  575.  168  SW 
759;  Lewis  v.  Bowling  Green  R.  Co.. 
147  Ky.  460,  144  SW  877,  39  LRANS 
929. 

[e]  Directing  person  not  to  board 
1 1  si  if,  Where  the  conductor  directs 
an  intoxicated  person  not  to  get  on 
the  train,  but  he  does  so  in  viola- 
tion of  the  direction,  he  is  a  tres- 
passer, and  not  a  passenger.  Louis- 
ville, etc.,  R.  Co.  v.  McNally,  105  SW 
124,  31   KyL  1367. 

[f]  Accepting  transfer, — A  street 
railroad  accepts  a  person  as  a  pas- 
senger when  -his  transfer  is  accepted 
by  Its  conductor  in  lieu  of  a  fare, 
and  he  can  recover  for  breach  of  the 
contract  of  carriage  without  proving 
that  the  transfer  was  good.  Kohn  v. 
Nassau  Electric  R.  Co..  117  NYS  231. 

[g]  A  person  riding  in  a  passenger 
elevator  In  a  building  on  his  way  to 
the  office  of  a  tenant  of  the  building 
to  ascertain  If  the  tenant  requires 
his  services  Is  not  a  passenger,  so 
as  to  entitle  him  to  recover  for  in- 
juries resulting  from  the  falling  of 
the  elevator,  where  prior  thereto  he 
has  been  permanently  prohibited 
from  riding  in  the  elevator  In  con- 
sequence of  misconduct  furnishing 
reasonable  ground  for  such  prohibi- 
tion. Ferguson  v.  Truax,  182  Wis. 
478,  110  NW  396.  Ill  NW  657.  112 
NW  61S.  14  LRANS  360  and  note. 
13  AnnCas  1092. 

1.     See  supra  ||  1039-1041. 
8.    U.  3. — Grimes  v.  Pennsylvania 
Co.,   36  Fed.   72. 
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faith  enters  the  carrier's  vehicle  to  ride  therein  to 
a  certain  point,  at  the  invitation  or  by  the  consent 
of  the  carrier '8  employees,  such  as  the  conductor, 
in  charge  of  the  means  of  transportation,3  even 
though  such  person  has  paid  no  fare,4  and  although 
the  train  is  not  intended  and  operated  for  the  car- 
riage of  passengers.3  The  invitation  or  consent, 
however,  must  be  given  by  one  having  the  authority 
or  right  to  give  it;*  and  persons  accepting  invita- 


tions from  employees  not  having  the  control  of  the 
train  or  any  apparent  right  to  give  permission  to 
ride  thereon  are  of  course  not  entitled  to  be  con- 
sidered as  passengers.7 

[4  1047]  D.  Continuance  and  Termination  of  Re- 
lation—1.  In  General.  The  relation  of  carrier  and 
passenger  having  been  constituted  continues  until 
the  journey,  expressly  or  impliedly  contracted  for, 
has  been  concluded8  and  the  passenger  has  left  the 


Ge» — Central  R.,  etc.,  Co.  ▼.  Perry, 

58  Ga.  481. 

111. — Gemmlll  v.  Illinois  Cent.  R. 
Co.,  186  111.  A.  124,  12S;  Chicago, 
etc,  R.  Co.  v.  Chancellor.  60  111.  A. 
525  [rev  on  other  grounds  165  111. 
436,  46  NE  2691. 

Iowa. — Allender  v.  Chicago,  etc., 
R.  Co.,   37   Iowa   264. 

Me. — Rog-ers  v.  Kennebec  Steam- 
boat Co..  86  Me.  261,  29  A  1069,  25 
LRA  491;  Shannon  v.  Boston,  etc., 
R.  Co..  78  Me.  52,  2  A  678. 

Mass. — Young  v.  New  York,  etc., 
R.  Co.,  171  Mass.  33,  60  NB  455,  41 
LRA   193. 

N.  Y.— Buffett  v.  Troy,  etc.,  R.  Co., 
40   N.   Y.    168. 

N.  C. — Phillips  v.  Southern  R.  Co., 
124  N.  C.  123,  32  SB  888,  45  LRA  163. 

Tex. — Lewis  v.  Houston  El.  Co.,  39 
Tex.  Civ.  A.  626,  88  8W  489,  112  SW 
693. 

En*. — Brten  v.  Bennett,  8  C.  ft  P. 
724,   34   ECL  984. 

See  also  cases  supra  ff  1040.  1041. 

fa]     Intention  to  board  omnibus.— 

Where  a  person  sought  to  procure 
transportation  on  an  omnibus  he  be- 
came entitled  to  protection  as  a  pas- 
senger when  he  Indicated  tn  the 
driver  of  the  omnibus  his  desire  to 
get  on  board,  and  the  driver  indi- 
cated by  checking  the  omnibus  his 
intention   to  accept  the  person  as  a 

r senger.     Brian  v.  Bennett,  8  C  & 
724,   84   ECL.  984. 
8.    Ala. — Alabama  Great  Southern 
R.  Co.  v.  Yarbrough,  83  Ala.   231,  8 
S  447,    3  AmSR   715. 
Ga. — Atlanta,  etc.,  R  Co.  v.  Puller, 

92  Ga.  482.  17  SB  643. 

111. — Ohio,  etc,  R.  Co.  v.  Allender, 

59  111.  A.  620. 

Iowa, — Pitsgihbon  v.  Chicago,  etc, 
R.  Co.,  119  Iowa  261,  98  NW  276. 

Ky. — Chicago,  etc.  R.  Co.  v.  Bene- 
dict. 164  Ky.  675,  159  SW  626. 

La. — Thompson  v.  Yasoo.  etc.,  R. 
Co..  47  La.  Ann.  1107.  17  8  503. 

Mass. — Wilton  v.  Middlesex  R,  Co., 
107  Mass.   108,  9  AmR  11. 

Mich. — Eeliff  v.  Wabash,  etc.,  R. 
Co..  64  Mich.  196,  31  NW  180. 

Minn. — Gradln  v.  St.  Paul,  etc.,  R. 
Co.,  30  Minn.  217,  14  NW  881. 

Miss. — Burt  v.  Southern  R.  Co.,  40 
Miss.    391. 

Mo. — Whitehead  v.  St.  Louis,  etc.. 
R.  Co..  99  Mo.  263,  11  SW  751.  6 
LRA  409;  Muehlhausen  v.  St.  Louis 
R  Co..  91  Mo.  332,  2  SW  315. 

Nebr. — Woolsey  v.  Chicago,  etc.,  R. 
Co..  89  Nebr.  798,  58  NW  444.  26 
LRA  79. 

N.  J. — Danbeck  v.  New  Jersey 
Tract.  Co..  57  N.  J.  L.  463.  31  A  1038. 

Tex. — Prince  v.  International,  etc., 
R.  Co..  64  Tex.  144:  St.  Louis  South- 
western R.  Co.   v.  Fowler,   (Civ.  A.) 

93  SW  484:  Texas,  etc,  R.  Co.  v. 
Hayden,  6  Tex.  Civ.  A.  745,  26  SW 
331. 

[a]  Boarding  without  permission. 
— (1)  One  boarding  a  train  without 
permission  or  knowledge  of  the  con- 
ductor is  a  passenger  as  much  as 
if  he  had  paid  fare,  If  the  conductor, 
after  he  knows  of  his  presence,  al- 
lows him  to  remain  as  such.  Muehl- 
hausen v.  St.  Louis  R  Co.,  91  Mo. 
332,  2  SW  315;  Sherman  v.  Han- 
nibal, etc.,  R.  Co.,  72  Mo.  62,  37  AmR 
423.  (2)  A  person  on  a  train  with 
the  conductor's  knowledge  and  con- 
sent, both  before  and  after  the  train 
has  stopped  at  a  point  where  he 
could  have  been  expelled.  1b  a  pas- 
senger. Chicago,  etc.,  R.  Co.  v.  Bene- 
dict. 154  Ky.  676.  159  SW  526.  (3) 
Even  if  a  person  knows  he  is  on  a 
train  in  violation  of  the  company's 


rules,  still,  if  he  Is  there  with  the 
consent  of  the  master  of  the  train, 
the  company  owes  him  at  least  ordi- 
nary care.  Whitehead  v.  St.  Louis, 
etc.,  R.  Co.,  99  Mo.  263,  11  SW  761, 
6  LRA  409. 

[b]  An  arrangement  made  by  a 
conductor,  in  charge  of  a  train,  with 
respect  to  the  carriage  of  a  person 
on  the  train,  is  binding  on  the  car- 
rier, and  confers  on  such  person  the 
rights  of  a  passenger.  St.  Louis 
Southwestern  R.  Co.  v.  Fowler,  (Tex, 
Civ.  A.)  93  SW  484. 

4.  Muehlhausen  v.  St.  Louis  R. 
Co.,  91  Mo  832,  2  SW  815.  See  also 
supra  |  1041;   infra   85   1055-1060. 

5.  Alabama  Great  Southern  R  Co. 
v.  Yarbrough,  83  Ala.  238,  3  S  447, 
3  AmSR  715;  McCarter  v.  Greenville 
Tract.  Co.,  72  S.  C.  184,  61  SB  545, 
5  AnnCas  42  and  note. 

[a]  On  chartered  street  «ax<— 
Where  a  passenger  enters  a  special 
street  car  chartered  by  a  particular 
person,  and  tenders  the  amount  of 
his  passage,  and  keeps  his  seat  with 
the  knowledge  and  consent  of  the 
conductor  who  intends  to  transport 
him  to  his  destination,  the  carrier 
thereupon  waives  the  right  to  insist 
that  he  Is  not  a  passenger,  and  it  is 
liable  for  his  subsequent  expulsion. 
McCarter  v.  Greenville  Tract.  Co., 
72  S.  C.  134.  61  SE  545,  6  AnnCas  42 
and  note. 

Persons  riding  on  vehicles  or  tn 
places  not  proper  for  passengers  see 
generally   infri   {I   1059,   1060. 

6.  U.  S. — Chicago,  etc,  R.  Co.  v. 
Bryant,  65  Fed.   969,  It  CCA  249. 

Ala. — McCauley  v.  Tennessee  Coal, 
etc.,  Co..  98  Ala.  356.  9  8  611. 

La. — Thompson  v.  Yazoo,  etc,  R 
Co..  47  La.  Ann.  1107,  17  S  503  (gen- 
eral agent  of  company). 

Mass. — Wilton  v.  Middlesex  R.  Co., 
107  Mass.  108,  9  AmR  11  (street  car 
driver). 

Mo. — Snyder  v.  Hannibal,  etc.,  R 
Co..   60   Mo.   413. 

N.  J.— Danbeck  r.  New  Jersey 
Tract.  Co.,  67  N.  J.  L.  468,  31  A  1038 
(conductor). 

N.  Y. — Satterlee  v.  Groat,  1  Wend. 
272. 

Eng. — Lygo  v.  Newbold,  9  Exch. 
302.  156  Reprint  129. 

[a]  Passenger  reoelved  without  au- 
thorlty^— The  owner  of  a  vehicle  or 
conveyance  of  any  sort  Is  not  liable 
for  the  negligence  of  his  servant 
in  the  transportation  of  passengers 
received  by  the  servant,  without  an 
express  or  implied  authority  to  re- 
ceive them.  Chicago,  etc,  R.  Co.  v. 
Bryant,  65  Fed.  969,  13  CCA  249; 
Dwlght  v.  Brewster.  1  Pick.  (Mass.) 
60.  11  AmD  133;  Satterlee  v.  Groat, 
\  Wend.  (N.  Y.)  272;  Lygo  v.  New- 
bold,  9  Exch.  302,  156  Reprint 
129. 

[bl  A  passenger  on  a  train  by  in- 
vitation of  a  general  agent  (1)  of 
the  railroad  company,  for  ttie  pur- 

?iose  of  performing  some  service  for 
he  company.  Is  a  passenger.  Thomp- 
son v.  Yasoo,  etc..  R  Co.,  47  La. 
Ann.  1107.  17  8  608.  (2)  But  per- 
mission from  the  superintendent  of 
a  railroad  company  to  ride  on  a  car 
known  to  be  for  the  use  of  employees 
only  does  not  make  such  person  a 
passenger.  McCauley  v.  Tennessee 
Coal,  etc.,  Co.,  98  Ala.  866,  ,  9  S 
611. 

7.  U. '  S. — Chicago,  etc..  R.  Co.  v. 
Bryant,  66   Fed.  969,  13  CCA  249. 

Ala. — Lawrence  v.  Kaul  Lumber 
Co.,  171  Ala.  300.  56  S  111;  Thompson 
v.  Nashville,  etc.,  B,  Co.,  160  Ala. 
590,  49  S  340. 


111. — Chicago,  etc.,  R.  Co.  v.  Mlchle, 
83  111.  427;  Ohio,  etc.,  R.  Co,  v.  Al- 
lender, 59  111.  A.  626;  Chicago,  etc., 
R  Co.  v.  Casey,  9   111.  A.  632. 

Ind. — EvanBvllle,  etc.,  R.  Co.  v. 
Barnes,  137  Ind.  306,  36  NE  1092; 
Chicago,  etc.,  R.  Co.  v.  Field,  7  Ind. 
A.   172,   34   NE  406. 

La. — Candlff  v.  Louisville,  etc..  B, 
Co..  42  La.  Ann.  477.  7  S  601;  Reary 
v.  Louisville,  etc.,  R.  Co.,  40  La.  Ann. 
32.  3  S  390,  8  AmSR  497  (baggage 
master). 

N.  Y. — Finley  v.  Hudson  Electric 
R.   Co.,   64    Hun   373,   19  NYS    621. 

Okl. — Folley  v.  Chicago,  etc.,  R. 
Co.,  16  OkL  32,  84  P  1990  (brake- 
man).         • 

Tex. — Texas,  etc.,  R.  Co.  v.  Black, 
87  Tex.  160.  27  SW  118:  Gulf,  etc., 
R.  Co.  v.  Campbell,  76  Tex.  174,  13 
SW  19. 

Va.— Virginia  Midland  R.  Co.  v. 
Roach,   83   Va.   875,   6    SB  176. 

[a]  A  superintendent  of  eoaatrav 
ttou  who  requests  a  bridge  superin- 
tendent, in  the  course  of  his  employ- 
ment, to  go  to  a  point  on  the  line 
where  the  construction  is  incomplete 
does  not  on  behalf  of  the  company 
invite  the  bridge  superintendent  to 
become  a  passenger.  Evansvllle, 
etc.,  R.  Co.  v.  Barnes,  137  Ind.  306, 
36  NE  1092. 

8.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Seaborn,  168  Ala.  658,  53  S  241. 

Colo. — Denver,  etc,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172,  27  LRANS 
761. 

Ga. — McBrlde  v.  Georgia  R.,  etc., 
Co..  125  Ga.   615,  619.  54  SB  674   [Ctt 

Src];  Brunswick,  etc.  R.  Co.  v. 
oore,  101  Ga.  684.  28  SE  1000;  Mlae 
v.  Southern  R  Co.,  15  Ga.  A  266,  82 
SE  926. 

Ind.— Terre  Haute,  etc.,  Tract.  Co. 
v.  Hunter,    (A.)    111   NE   844. 

Mo. — Van  Hoeffen  v.  Columbia 
Taxlcab  Co.,  179  Mo.  A.  691,  162  SW 
694. 

N.  Y. — Doran  v.  East  River  Ferry 
Co.,  3  Lans.  105;  Seldman  v.  New 
York  R.  Co.,  88  Misc.  58,  150  NYS 
678. 

Tex. — Ft  Worth,  etc.,  R  Co.  v. 
Keith,  (Civ.  A.)  163  SW  142;  St. 
Louis  Southwestern  R.  Co.  v.  Foster, 
(Civ.  A)  112  SW  79T;  Ft.  Worth, 
etc,  R.  Co.  v.  Hardin.  41  Tex.  Civ. 
A.  19,  90  SW  679;  Hardin  v.  Ft 
Worth,  etc.,  R  Co.,  83  Tex.  Civ.  A 
448,  77  SW  481. 

W.  Va. — Turk  v.  Norfolk,  etc.  R. 
Co..  75  W.  Va.  622.  84  SB  669,  LRA 
1915B  146. 

[a]  Usual  stopping  place— A  per- 
son entitled  to  passage  on  a  tram 
between  two  points  is  entitled  to  the 
protection  of  a  passenger  from  the 
starting  point  to  the  appropriate  and 
usual  stopping  place  at  the  final 
destination.  Hardin  v.  Ft  Worth, 
etc.  R.  Co.,  88  Tex.  Civ.  Ax  448,  77 
SW  431. 

[bj  In  case  of  wreck. — A  passen- 
ger, resting  In  a  car  under  the  con- 
ductor's directions  while  the  train 
is  delayed  by  a  wreck,  continues 
to  be  a  passenger  entitled  to  reason- 
able protection  from  unlawful  as- 
saults or  imprisonment  at  the  hands 
of  the  railroad  company's  employees. 
Turk  v.  Norfolk,  etc..  R.  Co..  75  W. 
Va.  623,  84  SE  569,  LRA1915E  145. 

[c]  A  oarrler  of  passengers  from 
one  seaport  to  another  does  not  com- 
plete Its  voyage  at  the  quarantine  of 
the  port  of  destination;  and  unless 
excused  by  special  agreement,  or  by 
the  health  laws  preventing  Inter- 
course with  the  city,  it  Is  bound  to 
carry  a  passenger  and   his   baggage 
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carrier's  premises,*  unless  the  relation'  is  sooner 
terminated  by  the  voluntary  act  of  the  passenger,10 
or  unless  the  passenger  has  relinquished  his  rights 
as  such  by  some  act  or  misconduct"  of  his  own,  such 
as  a  refusal  to  pay  fare,1'  refusal  to  produce  a 
ticket,"  failure  to  have  his  ticket  stamped,14  de- 
taching  coupons,18   attempting  to   use   an    invalid 


ticket,1*  or  refusing  to  comply  with  the  reasonable 
rules  of  the  carrier.1' 

Carried  past  destination.  A  passenger  on  a  street 
car  who  is  carried  past  the  place  for  which  passage 
was  taken  does  not  cease  to  be  a  passenger;1*  and 
if  he  is  permitted  to  remain  on  the  car  until  he 
reaches  his  destination  on  the  return  trip,  he  re- 


to  the  point  agreed  on.  Gllhooly  v. 
New  York,  etc.,  Steam  Nav.  Co.,  1 
Daly   (N.  Y.)   197. 

[d]  Holding-  passenger  prisoner*— 
Where  the  servants  of  a  taxlcab 
company  hold  a  passenger  prisoner 
even  after  he  has  alighted,  and  re- 
fuse to  allow  him  to  remove  his  grip 
until  he  has  paid  an  excessive  fare, 
the  relation  or  passenger  and  carrier 
exists  during  the  entire  time.  Van 
Hoefen  v.  Columbia  Taxicab  Co.,  179 
Mo.  A.  591,   162   SW  694. 

9.  Brunswick,  etc.,  R  Co.  v. 
Moore,  101  G-a.  684,  28  SB  1000;  Fre- 
mont, etc.,  R.  Co.  v.  Hagblad,  72 
Nebr*  77S.  101  NW  1083,  106  NW 
1041,  4  LRANS  254,  9  AnnCas  1096; 
Hansley  v.  jamesvllle,  etc.,  R.  Co., 
115  N.  C.  602.  20  SE  628,  44  AmSR 
474.  32  LRA  543;  Pittsburgh,  etc.,  R. 
Co.   v.   Krouse,   30   Oh.  St.  222. 

After  leaving  vehlole  see  generally 
lnffa  |   1049. 

10.  Qa. — Brunswick,  etc..  R.  Co. 
v.  Moore.  101  Ga.  684,  28  SB  1000; 
Mlze  v.  Southern  R.  Co.,  16  Ga.  A. 
286,  82  SB  925. 

Ind. — Terre  Haute,  etc.,  Tract,  Co. 
v.  Hunter.  (A)  111  NB  344. 

N.  J. — Vandegrlft  v.  West  Jersey, 
etc.,  R.  Co.,  71  N.  J.  L.  687,  60  A  184. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.. Foster,   (Civ.  A.)  112  SW  797. 

Utah. — Krants  v.  Rio  Grande 
Western  R.  Co.,  12  Utah  104,  41  P 
717.   30   LRA   297. 

11.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Diefenbach,  167  Fed.  39,  92  CCA  601. 

Ala. — Louisville,  etc.,  R.  Co.'  v. 
Johnson,  92  Ala.  204,  9  S  269,  25 
AmSR  35. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woodruff.  89  Ark.  9,  115  SW  953. 

Ga. — Mlze  v.  Southern  R.  Co.,  15 
Ga.  A.   2»6,   82   SB   925. 

111.— Chicago,  etc,  R  Co.  v.  Bar- 
rett, 16  111.  A.   17. 

Ind. — Terre  Haute,  etc.,  Tract.  Co. 
v.   Hunter,    (A.)    Ill   NE   844. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co..  210  Mass.  563,  97  NB  98,  88 
LRANS   689. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
Hagblad,  72  Nebr.  773.  101  NW  1083, 
106  NW  1041,  4  LRANS  254,  9  Ann 
Caa  1096. 

N.  J.—State  v.  Campbell,  32  N.  J. 
L.  309.  . 

N.  Y. — People  v.  Jillson,  2  Park. 
Cr.   2*4. 

Wash. — Loy  v.  Northern  Pac.  R. 
Co.,  68  Wash.  33.  122  P  372. 

-  [a]  SUsoomdaot  on  tfes  part  of  the 
passenger  may  justify  the  carrier  In 
rescinding  the  contract  for  carriage 
and  in  ejecting-  the  passenger,  but 
the  penalty  for  such  misconduct 
must  not  be  enforced  unreasonably 
or  oppressively.  Chicago,  etc.,  R. 
Co.  v.  Barrett.  16  111.  A.  17. 

[b]  After  ejection*— (1)  A  passen- 
ger who  has  been  put  off  the  car  for 
improper  conduct  and  thereafter 
again    boards    the   car,   for   the   sole 

Surpose  of  assaulting  the  motorman, 
ecomes  a  trespasser  on  boarding  It 
the  second  time,  and  not  a  passen- 
ger. Harrison  v.  Fink,  42  Fed.  787; 
Colbeck  v.  Sampsell.  140  111.  A.  666: 
North  Chicago  St.  R.  Co.  v.  Olds.  40 
111.  A.  421;  State  v.  Campbell.  32  N. 
J.  L.  809;  People  v.  Jillson,  3  Park. 
Cr.  (N.  Y.)  284.  (2)  One  who  has 
been  ejected  for  nonpayment  of  fare, 
and  who  follows  the  conductor  in  a 
threatening  manner  to  the  front  end 
of  the  smoking  car.  when  he  is  as- 
saulted by  the  conductor,  is  not  then 
a  passenger.  Loy  v.  Northern  Pac. 
R.  Co..   68   Wash.   33.  122  P   372. 

[c]  Where  a  passenger  went  to  the 
lower  step  of  the  coach  In  which  he 
was    riding    before    the    car   stopped, 


In  violation  of  a  rule,  but  there  was 
no  evidence  that  notice  had  been 
given  to  him  on  former  occasions 
that  he  would  not  be  regarded  as  a 
passenger  if  he  violated  the  rule,  or 
that  he  knew  that  such  was  the  pen- 
alty of  violation,  or  that  he  avoided 
the  carrier's  servants,  so  that  his 
conduct  would  be  unobserved  and  no 
notice  could  be  a-lven  him,  or  that 
he  was  In  a  place  where  passengers 
might  not  go  under  proper  condi- 
tions, his  violation  of  the  rule  did 
not  involve  malicious  conduct,  moral 
turpitude,  gross  and  willful  disre- 
gard of  the  rights  of  others,  or  a 
plain  surrender  of  his  rights  as  a 
passenger,  and  therefore  did  not  ter- 
minate the  contract  of  carriage  and 
transform  him  into  a  bare  licensee 
or  trespasser.  Renaud  v.  New  York, 
etc.,  R  Co.,  210  Mass.  562,  97  NB  98, 
38    LRANS    689. 

[d]  Insane  parson  taken  dff  train. 
— under  a  statute  providing  that  in- 
sane persons  at  large  and  not  In  the 
care  of  some  discreet  person  shall 
be  arrested  by  any  peace  officer  and 
taken  before  a  magistrate  of  the 
county,  an  Insane  passenger  ejected 
from  a  railroad  train  and  placed  in 
the  station  in  the  custody  of  the 
railroad  station  agent  is  a  passenger, 
and  not  an  insane  person  found  at 
large,  within  such  section.  St.  Louis, 
etc.,  R.  Co.  v.  Woodruff,  89  Ark.  9, 
116  SW  953  (construing  Klrby  Dig. 
t  4049). 

13.  111. — St.  Louis,  etc.,  R.  Co.  v. 
Carroll.   13   111.  A   686. 

Iowa. — Sherman  v.  Chicago,  etc, 
R.  Co..  40  Iowa  46. 

Kan. — Atchison,  etc..  R  Co.  v. 
Gants,  38  Kan.  608,  17  P  54,  5  AmSR 
780. 

Md. — Johnson  v.  Philadelphia,  etc, 
R.  Co.,  63  Md.  106. 

Mass. — Hudson  v.  Lynn,  etc.,  R. 
Co.,  186  Maaa  610,  71  NB  66. 

Miss. — Hurt  v.  Southern  R.  Co., 
40  Miss.  391. 

N.  J. — Atwater  v.  Delaware,  etc, 
R.  Co.,  48  N.  J.  L.  55.  2  A  803,  57 
AmR  648. 

N.  Y. — People  v.  Jillson,  3  Park. 
Cr.   234. 

Pa. — Creason  v.  Philadelphia,  etc, 
R.   Co.,   11   Phlla.   597. 

[a]  Demand  for  fare.— (1)  One 
rightfully 'on  the  train  Is  a  passen- 
ger, and  Is  not  in  default  until  de- 
mand made  on  him  for  fare  and  his 
refusal  to  pay;  after  such  refusal  he 
ceases  to  sustain  the  relation  of 
passenger.  Hurt  v.  Southern  R.  Co., 
40  Miss.  391.  (2)  One  has  a  right  to 
go  on,  and  to  take  a  seat  as  a  pas- 
senger on,  a  train  without  any  con- 
tract or  agreement  with  the  con- 
ductor or  company  for  the  purpose, 
unless  the  conductor,  for  some  cause 
connected  with  the  general  conduct 
of  his  business  or  the  safety  of  the 
company  or  the  passengers,  has  for- 
bidden him;  such  person,  by  obsti- 
nately refusing  to  pay  his  fare  when 
demanded,  relinquishes  his  right  as 
a  passenger  and  ceases  to  have  any 
right  on  the  cars.  People  v.  Jillson, 
3  Park.  Cr.    (N.  Y.)   284. 

[b]  Where  a  person  hoards  a  train 
to  make  a  return  trip  with  a  return 
coupon  of  a  round  trip  ticket,  the 
time  limit  on  which  has  expired,  and 
when  called  on  for  his  ticket  he  of- 
fers the  coupon  which  is  refused, 
and  he  then  offers  to  pay  the  differ- 
ence between  Its  redeemable  value 
and  the  full  fare,  which  is  also  re- 
fused, he  Is  not  to  be  regarded  as 
a  trespasser  if  he  supposes  that  he 
is  entitled  to  passage  on  such  terms, 
but  merely  as  a  passenger  who  has 
made  a  mistake.    Arnold  v.  Pennsyl- 


vania R.  Co,  116  Pa.  135,  8  A  213, 
2   AmSR  642. 

[c]  Berating*  to  pay  second  fax*.— 
A  passenger  on  a  street  car  ceases 
to  be  such  on  falling  to  pay  a  second 
fare  when  due  Hudson  v.  Lynn, 
etc..  R.  Co.,  186  Mass.  510.  71  NE  66. 

Ejection  for  refusal  to  par  fare 
see  Infra  CI  1172-1176. 

Payment  of  fare  fcnacallj-  see 
supra  I  1043. 

13.  111. — Chicago,  etc,  R.  Co.  v. 
Wlllard,  31  111.  A.  435. 

Mass. — McKlmble  v.  Boston,  etc. 
R.  Co.,  141  Mass.  463.  6  NE  804. 

N.  J. — Ripley  v.  New  Jersey  R.. 
etc,  Co.,  31  N.  J.  L.  38«. 

N.  Y. — Hubbard  v.  New  York,  etc., 
R.  Co.,  15  N.  Y.  456. 

Oh. — Crawford  v.  Cincinnati,  etc.. 
R.  Co.,  26  Oh.   St.  580. 

Pa. — Bennett  v.  Railroad  Oo„  7 
Phlla.  11. 

[a]  One  who  alights  before  the 
conductor  takes  up  bin  ticket  does 
not  forfeit  his  right  as  a  passenger. 
McKlmble  v.  Boston,  etc,  R.  Co.,  141 
Mass.   463,  5   NE  804. 

BJeotloa  for  refusal  to  prodaoe 
ticket  see  infra  it  1172-1176. 

■mhlMtlon  and  surrender  of '  tick- 
ets see  generally  Infra  li  1128-1132. 

Purchase  of  tlsket  generally  see 
supra  I  1042. 

14.  Boylan  v.  Hot  Springs  R.  Co., 
132  U.  S.  146.  10  SCt  50.  33  L.  ed. 
290;  Cloud  v.  St.  Louis,  etc.,  R.  Co., 
14  Mo.  A.  136. 

Stamping  and  signing  of  ticket 
generally  lee  infra  |i  1142-1145. 

15.  Boston,  etc.,  R.  Co.  v.  Chip- 
man,  146  Mass.  107,  14  NE  940.  4  Am 
SR  293;  Louisville,  etc,  R.  Co.  v. 
Harris,  9  Lea  (Tenn.)  180,  42  AmR 
668;  Houston,  etc..  R  Co.  v.  Ford. 
53  Tex.  364;  Norfolk,  etc,  R.  Co.  v. 
Wysor,  82  Va.  250. 

Detachment  of  oenpona  g-eaerally 
see  Infra  i  1131. 

19.  Godfrey  v.  Ohio,  etc.,  R  Co.. 
116  Ind.  30,  18  NE  61;  Wyman  v. 
Northern  Pac  R  Co.,  34  Minn.  210, 
25    NW    849. 

IT.  Manning  v.  Louisville,  etc.,  R 
Co.,  95  Ala.  392,  11  S  8,  36  AmSR 
225,  16  LRA  65  and  note;  Lake  Erie, 
etc.,  R.  Co.  v.  Mays,  4  Ind.  A  413,  30 
NE  1106;  Renaud  v.  New  York.  etc.. 
R.  Co..  210  Mass.  663,  97  NE  98,  38 
LRANS  689;  Sharrer  v.  Paxson,  171 
Pa.  26,   33  A  120. 

ta]  After  express  netloe  to  a  pas- 
senger of  his  violation  of  a  carrier's 
reasonable  rule.  If  he  does  not  forth- 
with conform  thereto,  hie  rlgiits  as 
a  passenger  cease  and  he  becomes  a 
trespasser,  and  may  be  elected;  but 
until  notice  the  relation  of  carrier 
and  passenger  continues.  Renaud  v. 
New  York,  etc.,  R.  Co..  210  Mass.  55J| 
97  NE  98.  38  LRANS  689;  Sharrer  v. 
Paxson.  171  Pa.   26,  38  A  120. 

[b]  One  does  not  lose  his  relation 
of  passenger  by  boarding  a  moving 
car,  if  otherwise  a  passenger.  Shar- 
rer v.  Paxson,   171   Pa.   26,  33   A  120. 

XJeotlon  for  fatter*  or  refusal  to 
comply  with  regulations  see  Infra 
19    1167-1171. 

18.  Terre  Haute,  etc.  Tract  Co. 
v.  Hunter,  (Ind.  A.)  Ill  NE  344; 
Toledo  Cons.  St  R.  Co.  v.  Fuller.  17 
Oh.  Clr.  Ct.   662.  9  Oh.  Clr.  Dec.  123. 

Ta]  Walking  back*— An  lnterurban 
railroad  continued  under  duty  to  use 
a  reasonable  degree  of  care  for  the 
safety  of  a  passenger  who,  by  me 
negligence  of  a  conductor,  had  been 
carried  past  his  Intended  destination, 
until  such  passenger,  walking  back, 
reached  ttiat  point,  he  still  being  a 
passenger.  .  Terre  Haute,  etc.  Tract 
Co.  v.  Hunter,  (Ind.  A)  111  NE  J44. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  an' 
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mains  a  passenger,  although  he  pays  hut  one  fare.1* 
Bat  a  railroad  passenger  who  is  carried  past  his 
destination  is  not  a  passenger  while  at  a  hotel  until 
he  can  return.*'  A  passenger  who  remains  on  the 
train,  after  -passing  his  destination,  to  alight  in 
switch  yards  nearer  his  home  is  a  licensee  only.21 

[$  1048]  2.  Leaving  Vehicle.  A  traveler  is  or- 
dinarily, while  in  the  act  of  rightfully  leaving  the 
vehicle  of  transportation  at  the  station  at  which  it 


has  stopped,  deemed  to  be  a  passenger,2*  and  the 
relation  continues  until  he  has  alighted  in  safety2* 
or  has  had  a  reasonable  opportunity  so  to  do.2* 
But  remaining  on  the  train  after  reaching  his 
destination  .does  not  necessarily  terminate  .such 
passenger's  relation,  where  he  does  so  with  the 
intention  of  paying  the  proper  fare  to  continue  his 
journey,26  or  for  some  other  proper  purpose.2* 
Where,  however,  he  does  not  have  such  an  intention 


19.  Rosenberg  v.  Third  Ave.  R. 
Co.,  47  App.  Div.  323,  61  NYS  1051 
[aff  168  N.  T.  681  mem,  61  NE  1161 
mem]. 

[a]  mnstratlosw— Where  a  street 
car  passenger  notified  the  conductor 
where  to  let  him  off,  but  -eras  carried 
by  through  fault  of  the  conductor 
and  was  permitted  to  remain  on  the 
car  until  its  return  trltp,  he  remained 
a  passenger,  although  he  paid  but 
one  fare.  Rosenberg  v.  Third  Ave. 
R.  Co..  47  App.  Dlv.  323,  81  NYS  1062 
[aff  168  N.  Y.  681  mem,  61  NE  1161 
mem]. 

90.  Central  of  Georgia  R.  Co.  v. 
Price.  106  Ga.  176.  82  SE  77,  71 
AmSR   246,    43    LRA   402. 

[a]  Illustration^— Where  a  passen- 
ger, by  the  negligence  of  the  con- 
ductor, is  carried  beyond  her  desti- 
nation, and  without  express  author- 
ity the  conductor  procures  for  her 
lodgings  in  a  hotel  for  the  night 
until  she  can  return  on  the  com- 
pany's train  to  her  destination,  the 
railroad  company  is  not  •  liable  for 
injuries  received  at  the  hotel  through 
the  negligence  of  Its  proprietor.  Cen- 
tral of  Georgia  R.  Co.  v*  Price.  106 
Ga.  176,  32  SE  77,  71  AmSR  246,  43 
LRA  402. 

91.  Keener  v.  Delaware,  etc.,  R 
Co..  87  N.  J.  L.  506,  94  A  604. 

S3.  Cal. — Maxwell  v.  Fresno  City 
R.  Co.,  4  Cal.  A.   745,  89  P  867. 

Colo. — Denver  City  Tramway  Co. 
v.  Hills,  SO  Colo.  328,  116  P  126,  36 
LRANS  213. 

Ga. — Sanders  v.  Southern  R.  Co., 
107  Ga.  132,  32  SE  840. 

111.— Keller  v.  Chicago  R  Cos.,  188 
111.  A.  399. 

Mass. — McKlmble  v.  Boston,  etc., 
R.  Co.,  138  Mass.  642,  2  NE  97. 

Mich. — Servlss  v.  Ann  Arbor  R. 
Co.,   169   Mich.   664,   136   NW   343. 

Mo— Craig  v.  St.  Louis  United  R 
Co.,  175  Mo.  A.  618,  158  SW  390;  Nel- 
son v.  Metropolitan  St.  R.  Co.,  113 
Mo.  A.  702,  88  SW  1119;  Senf  v.  St. 
Louis,  etc.,  R.  Co.,  112  Mo.  A.  74, 
86  SW  887;  Filllngham  v.  St.  Louis 
Transit  Co..  102  Mo.  A.  673,  77  SW 
314;  Grayson  v.  St.  Louis  Transit 
Co.,  100   Mo.  A.   60.   71    SW   730. 

N.  Y. — Tlmpson  v.  Manhattan  R 
Co     52  Hun  489,  6  NYS  684. 

Eng. — Theobald  v.  Railway  Pass. 
Assur.  Co.,  10  iflxch.  45.  26  EngL&Eq 
432,  166  Reprint  849. 

[a]  Street  ear  passenger,— In  the 
transportation  of  passengers  on 
street  cars,  the  relation  of  carrier 
and  passenger  does  not  terminate 
until  the  passenger  has  alighted  and 
has  both  feet  squarely  on  the  ground, 
the  carrier  up  to  that  time  being 
bound  to  exercise  the  strictest 
vigilance  not  only  in  carrying  him 
safely  \o  his  destination,  but  also  In 
setting  him  down.  Denver  City 
Tramway  Co.  v.  Hills.  50  Colo.  328, 
116   P    125,    36    LRANS    Z13. 

83.  Fla. — Florida  R.  Co.  v.  Dorsey, 
59  Fla.  260,  62  S  963. 

Ga. — Columbus  R.  Co.  v.  Asbell, 
133  Ga.  573.  66  SB  902;  Central  R. 
Co.  v.  Whitehead,   74  Ga.  441. 

111. — Chicago,  etc.,  R  Co.  v.  Tracey, 
109  111.  A.   663. 

Mass. — McKlmble  v.  Boston,  etc., 
R.  Co.,  139  Mass.  642,  2  NE  97.  141 
Mass.  463.  5  NE  804. 

N.  Y.— Haus  v.  Erie  R.  Co.,  89 
Misc.    416.    151    NYS    919. 

Oh. — Pittsburgh,  etc.,  R  Co.  v. 
Martin,  3  OhS&CP493,  2  OhNP  353. 

Tex. — St.  Louis,  etc-  R.  Co.  v. 
Finley.  79  Tex.  86.  16  SW  266;  Texas, 
etc..  R  Co.  v.  Miller.  79  Tex.  78.  15 
SW  264.-23   AmSR  808,   11   LRA   896> 

[a]  Where  a  person  leaves  a  oar 

[10OJ.-40] 


on  the  wrong  side,  (1)  owing  to  the 
negligence  of  the  company  In  not 
preventing  passengers  from  leaving 
on  that  side  or  notifying  them  not 
to  do  so,  he  must  be  regarded  as  a 
passenger,  although  It  does  not  ap- 
pear that  he  is  not  negligent  In  re 
leaving  the  car.  McKlmble  v.  Bos- 
ton, etc.,  R.  Co..  139  Mass.  542,  2  NE 
97.  141  Mass.  463,  6  NE  804  (con- 
struing Pub.  St.  c  112  i  212).  (2)  A 
rule  that  a  passenger  alighting  on 
the  side  of  the  train  opposite  the 
platform  ceases  to  be  a  passenger 
and  becomes  only  a  licensee  has  no 
application,  where  the  evidence 
snows  that  plaintiff  was  thrown  from 
the  steps  of  the  car  by  a  sudden 
Jerk,  although  she  was  about  to 
alight  on  the  wrong  side  as  was  the 
custom.  Haus  v.  Erie  R  Co.,  89 
Misc.  416,  161  NYS  919.  (3)  The 
mere  fact  that  a  passenger  gets  off 
the  car  on  the  side  of  the  train  op- 
posite the  depot  does  not  as  matter 
of  law  make  him  a  trespasser.  Chi- 
cago, etc.,  R.  Co.  v.  Tracey.  109  111. 
A   663. 

94.  U.  S.^— Chicago,  etc.,  R  Co.  v. 
Wood,  104  Fed.  668,  44  CCA  118; 
Chesapeake,  etc.,  R.  Co.  v.  King,  99 
Fed.  251,  40  CCA  432. 

Ala. — Alabama  City,  etc.,  R  Co. 
V.  Cox,  173  Ala.  629.  66  S  909. 

Ark. — Prescott,  etc.,  R.  Co.  v. 
Thomas,  114  Ark.  56,  167  SW  486. 

Ga. — Atlanta  .Cons.  St.  R.  Co.  v. 
Bates,  108  Ga.  333,  30  SE  41;  South- 
ern R  Co.  v.  Wright,  6  Ga.  A.  172, 
64   SE  703. 

111. — Burke  v.  Chicago,  etc.,  R  Co., 
108  111.  A  665;  Chicago  Terminal 
Transfer  R  Co.  v.  Schmelling.  99  IlL 
A  577  [aff  197  111.  619.  64  NE  714]. 

Ind. — Terre  Haute,  etc..  Tract.  Co. 
v.  Hunter.  (A.)  Ill  NE  844;  Pitts- 
burgh, etc.,  R  Co.  v.  Gray,  (A.)  59 
NE   1000. 

Ky. — Louisville  R.  Co.  v.  Mitchell, 
188  Ky.  190,  127  SW  770;  South  Cov- 
ington, eto,  St.   R.  Co.  v.  Beatty,  50 


Ingl 
3W 


SW  289,  20  KyL  1845. 

Mass. — Dodge  v.  Boston,  etc.,  SS. 
Co.,  148  Mass.  207,  19  NE  373,  12 
AmSR  641.  2   LRA  83. 

Mich. — Bass  v.  Cleveland,  etc.,  R 
Co.,  142  Mich.  177.  105  NW  161,  2 
LRANS   875,    7   AnnCaa   718. 

N.  Y. — Wandell  v.  Corbln.  1  NYS 
795. 

Pa. — Powell  v.  Philadelphia,  etc., 
R.  Co..  220  Pa.  638.  70  A  268.  20  LRA 
NS  1019;  Brooks  v.  Philadelphia,  etc., 
R  Co.,  218  Pa.  1,  4,  66  A  872  [clt 
Cyts], 

Tex. — Houston,  etc.,  R.  Co.  v.  Eas- 
ton,  44  Tex.  Civ.  A  95.  97  SW  833; 
Texas,  etc.,  R.  Co.  v.  Dick.  26  Tex. 
Civ.  A.  256.  63  SW  896;  Gulf,  etc.. 
R.  Co.  v.  Glenk,  9  Tex.  Civ.  A  599, 
30  SW  278. 

Va. — Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.   867.  67  SE  593. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co..  68  W.  Va.  213,  69  SE  700,  31 
LRANS    414. 

[a]  Knowledge  of  arrival  at  destl- 
nattosv— The  relation  continues  until 
the  passenger  knows  of  his  arrival 
at  the  place  of  destination  and  has 
a  reasonable  time  to  alight  and  leave 
the  premises.  Powell  v.  Philadel- 
phia, etc.,  R.  Co.,  220  Pa.  638.  70  A 
268.    20    LRANS    1019   and   note. 

[b]  A  passenger  who  through  mis- 
take has  failed  to  disembark  at  the 
station  of  his  destination  does  not 
thereafter  become  a  trespasser,  but 
rather  a  licensee.  Fanning  v.  St. 
Louis  Southwestern  R.  Co.,  38  Tex. 
Civ.  A.  613.  86  SW  354. 

{e}-  Passenger  asleep  at-  destina- 
tions—Where a  passenger  Is  sleeping 


when  the  train  arrives  at  his  desti- 
nation, and  those  In  charge  of  the 
train  knowing  it  to  be  the  passen- 
ger's destination  fall  to  awaken  him 
and  to  acquaint  him  with  the  fact, 
his  failure  to  leave  the  train  imme- 
diately does  not  terminate  the  rela- 
tion of  passenger  and  the  carrier's 
duty  to  him  as  such.  Bass  v.  Cleve- 
land, etc.,  R  Co.,  142  Mich.  177.  106 
NW  15i.  2  LRANS  875,  7  AnnCas 
718  and  note. 

[d]  Intoxicated  person^— Where  a 
person  while  riding  on  a  pass  re- 
mained on  the  train  after  he  reached 
his  destination  In  an  Intoxicated  and 
irresponsible  condition,  whether  his 
remaining  on  the  train  was  the  result 
of  defendant's  negligence  or  of  his 
mental  and  physical  condition  he  was 
entitled  to  be  treated  as  a  passenger. 
Bragg  v.  Norfolk,  etc.,  R  Co.,  110 
Va.  867.  67  SE  693. 

[e]  Opportunity  to  assist  child 
front  oar. — Where  a  person  Is  riding 
on  a  street  oar  In  company  with  his 
Infant  child,  he  does  not  cease  to  be  a 
passenger  merely  because  he  has 
alighted  therefrom,  where  he  has  not 
been  afforded  a  reasonable  time  to 
assist  and  take  from  the  car  such 
Infant  child.  Chicago  Union  Tract. 
Co.  v.  Rosenthal.  118  111.  A.  278  [aff 
217   111.    458,   75   NE   578]. 

SB.  Forbes  v.  Chicago,  etc.,  R.  Co., 
136  Iowa  679,  113  NW  477;  Hanson 
v.  Chicago,  etc.,  R.  Co.,  83  Kan.  563, 
112  P  162,  31  LRANS  624:  Anderson 
v.  Missouri  Pac.  R.  Co.,  196  Mo.  442, 
93  SW  394,  113  AmSR  748;  Fanning 
v.  St.  Louis  Southwestern  R.  Co.,  88 
Tex.   Civ.  A.   613,    86  SW  364. 

[a]  Season  for  rule. — "If  he  sees 
At  to  remain  upon  a  train  which  Is 
one  upon  which  passengers  are  en- 
titled to  ride,  it  must  be  presumed 
that  he  Intends  to  pay  the  proper 
fare,  and,  until  this  presumption  is 
overcome  by  some  evidence  that  he 
Intends  to  be  carried  without  pay- 
ment of  fare,  he  Is  entitled  to  the 
same  protection  as  any  other  pas- 
senger." Forbes  v.  Chicago,  etc.,  R. 
Co..   135   Iowa  679,   682,    113   NW   477. 

fb]  XTeed  not  alight  and  reenter. 
—A  passenger  who  has  purchased  a 
ticket  to  a  certain  point,  but  who  on 
reaching  such  point  decides  to  go 
further,  need  not.  In  order  to  pre- 
serve his  protection  as  a  passenger, 
alight  from  the  train  and  then  re- 
enter, nor  expressly  notify  the  con- 
ductor of  his  purpose  to  continue  his 
journey.  Anderson  v.  Missouri  Pac. 
R.  Co.,  196  Ma  442.  93  SW  394,  113 
AmSR  748. 

86.  Chicago,  etc.,  R.  Co.  v.  Flex- 
man,  103  111.  546;  Indianapolis  South- 
ern R.  Co.  v.  Tucker,  51  Ind.  A  480, 
98   NE  431. 

[a]  Thus,  where  a  passenger  on 
arriving  at  the  place  to  which  he 
had  paid  his  fare  missed  his  watch 
and  supposing  It  to  have  been  stolen 
refused  to  leave  the  train  until  he 
should  recover  It,  and  the  conductor 
consented  that  he   might  remain  on 

•the  train  until  It  reached  another  sta- 
tion, the  company  occupied  the  same 
position  toward  the  passenger  as  if 
he  had  paid  his  fare  to  such  other 
station.  Chicago,  etc.,  R.  Co.  v. 
Flexman,   103   111.    546. 

[b]  Where  a  passenger  is  allowed 
to  travel  in  a  box  oar  with  his  horse, 
as  a  caretaker,  he  Is  not  required  to 
get  off  at  the  passenger  depot,  but 
Is  entitled  to  be  carried  to  stock- 
yards where  the  horse  is  to  be  un- 
loaded. Indianapolis  Southern  R. 
Co.  v.  Tucker,  61  Ind.  A.  480,  98  NE 
481. 
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and  has  had  a  reasonable  time  and  opportunity  to 
leave  the  car  and  does  not  do  so,  he  ceases  to  be  a 
passenger.27 

One  who  leaves  the  train  while  in  motion  at  a 
time. and  place  when  and  where  the  company  could 
not  anticipate  that  he  would  leave  it  ceases  to  be  a 
passenger;28  but  unless  he  has  had  a  reasonable  op- 
portunity to  alight  an  attempt  to  alight  at  his  sta- 
tion while  the  train  is  in  motion  does  not  terminate 


the  relation." 

[J  1049]  3.  After  Leaving  Vehicle— a.  At 
Destination.  The  relation  of  carrier  and  passenger 
does  not  cease  at  the  moment  .the  passenger  alights 
from  the  carrier's  vehicle  by  its  invitation  at  a 
place  selected  by  the  carrier  at  the  point  of  destina- 
tion, but  continues  until  the  passenger  has  had  a 
reasonable  opportunity  to  leave  the  carrier's  prem- 
ises,80 and  what  is  a  reasonable  time  or  a  reasonable 


ST.  Ga. — Central  R.  Co.  v.  White- 
head.  74    Ga.   441. 

111. — Chicago,  etc.,  R  Co.  v.  Bar- 
rett. 16  111.  A.  17. 

Ind. — Jeffersonville,  etc.,  R.  Co.  v. 
Parmalee,  51  Ind.  42. 

Kan. — Chicago,  etc,  R.  Co.  v. 
Praser,  65  Kan.  682,  40  P  923. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,   115  Md.   43,   80  A  S88. 

Mo. — Prlckett  v.  New  Orleans  An- 
chor Line.  13  Mo.  A.  436. 

N.  J. — Wright  v.  Orange,  etc.,  R. 
Co.,  77  N.  J.  L.  774,  778,  73  A  617, 
23  LRANS  671  [clt  Cyc];  Atlantic 
City  R.  Co.  v.  Kiefer,  75  N.  J.  L.  54, 
66  A  930. 

Pa. — Schley  v.  Susquehanna,  etc., 
R.  Co..  227  Pa.  494,  76  A  207.  136  Am 
SR  906,   19   AnnCas   1019. 

Tex. — St.  Louie  Southwestern  R 
Co.  V.  Bryant.  (Civ.  A.)  92  SW  813; 
Kaase  v.  Gulf,  etc.,  R.  Co.,  41  Tex. 
Civ.  A.  370.  92  SW  444  (terminus,  of 
road);  St.  Louis  Southwestern  R  Co. 
v.  Martin,  26  Tex.  Civ.  A.  231,  63 
SW  1089:  St.  Louis  Southwestern  R. 
Co.  v.  Ricketts,  22  Tex.  Civ.  A.  615, 
64  SW  1090;  Houston,  etc.,  R  Co.  v. 
Cohn.  22  Tex.  Civ.  A.  11.  63  SW  698. 

Wis. — Imhoff  v.  Chicago,  etc.,  R 
Co.,  20  Wis.   344. 

[a]  Such  reasonable  tine  Is  the 
time  within  which  persona  of  ordi- 
nary care  and  prudence  under  like 
circumstances  get  off  the  cars.  Im- 
honT  v.  Chicago,  etc.,  R.  Co.,  20  Wis. 
S44. 

[b]  a^eiiiaiiiliis"  on  a  train  half  an 
boor  after  reaching  his  destination 
has  been  held  to  terminate  the  rela- 
tion, especially  where  the  station  is 
the  terminus  of  the  road.  Chicago, 
etc.,  R.  Co.  v.  Fraxer,  56  Kan.  582, 
40  P  923;  Schley  v.  Susquehanna, 
etc..  R  Co.,  227  Pa.  494.  76  A  207. 
186  AmSR  906.  19  AnnCas  1019  and 
note    (twenty-five    minutes). 

[c]  Sole  applied,  to  carriage  by 
water. — The  voyage  is  not  ended 
until  passengers  who  remain  on 
board,  a  steamboat  all  night  by  invi- 
tation or  permission  of  Its  captain 
hive  had  a  reasonable  time  on  thi> 
next  morning  to  leave  the  boat  and 
remove  their  baggage.  Prlckett  v. 
New  Orleans  Anchor  Line,  13  Mo.  A 
436. 

38.  Com.  v.  Boston,  etc,  R.  Co.. 
129  Mass.  500,  37  AmR  382  and  note. 

89.  Pittsburgh  etc.,  R.  Co.  v. 
Gray.  28  Ind.  A.  588,  G4  NE  39;  Pitts- 
burgh, etc.,  R.  Co.  v.  Gray,  (Ind.  A.) 
69   NE  1000. 

30.  U.  S.— Chicago,  etc..  R.  Co.  v. 
Thurlow.  178  Fed.  894.  102  CCA  128, 
30  LRANS  671;  Chicago,  etc.,  R.  Co. 
v.  Wood.   104   Fed.    663.   44  CCA  118. 

Ala. — Wildrop  v.  Nnshville,  etc.. 
R.  Co..  183  Ala.  226.  231.  62  S  769 
[quot  Cyc];  Alabama  City,  etc.,  R. 
Co.  v.  Cox.  173  Ala.  629,  56  S  909; 
Melton  v.  Birmingham  R.  Light,  etc., 
Co.,  153  Ala.  95.  45  S  151.  16  LRANS 
467  and  note;  Southern  R.  Co.  v.  Nel- 
son. 148  Ala.  88.  41  S  1006. 

Ark. — Hill  v.  St.  Louis,  etc,  R.  Co., 

85  Ark.  529,  109  SW  623;  St.  Louis, 
etc..  R.  Co.  v.  Bceeher,  66  Ark.  64," 
44  SW  715. 

Cal. — Miller  v.  Pacific  Electric  R. 
Co..  169  Cal.  107,  145  P  1023;  Hodges 
v.  Southern  Pac.  Co.,  3  Cal.  A.   307, 

86  P  620. 

Ga. — Georgia,  etc..  R.  Co.  v.  Thlff- 
pen,  141  Ga.  90.  80  SE  626;  King  v. 
Georgia  Cent.  R.  Co,  107  Ga.  754,  S3 
SE  839;  Brunswick,  etc..  R.  Co.  v. 
Moore,  101  Ga.  684,  28  SE  1000. 

111. — Williamson  v.  Grand  Trunk 
Western  R.  Co.,  159  111.  A.  443;  Illi- 


nois Cent.  R.  Co.  v.  McMllllon,  129 
111.  A.  37;  Illinois  Cent.  R.  Co.  T. 
McMllllon,  129  111.  A.  27;  Chicago, 
etc.,  R.  Co.  v.  Tracey,  109  111.  A.  568: 
West  Chicago  St.  R.  Co.  v.  Walsh,  78 
111.  A.  595;  Hanson  v.  Urbana,  etc.. 
Electric  St.  R.  Co..  75  111.  A.   474. 

Ind. — Glenn  v.  Lake  Erie,  etc.,  R 
Co.,  165  Ind.  659,  76  NE  282,  112  Am 
SR  255,  2  LRANS  872.  6  AnnCas 
1032  and  note   [aft   (A.)   73  NE  861]. 

IoWa. — Ray  v.  Chicago,  etc.,  R 
Co.,  163   Iowa  430,  144  NW  1018. 

Ky. — Ward  v.  Louisville,  etc.,  R_ 
Co.,  168  Ky.  826,  183  SW  211;  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  168  Ky. 
351,  182  SW  214,  LRA1916D  514; 
Louisville,  etc.,  R.  Co.  v.  Bay,  142' 
Ky.  400.  408,  134  SW  450   [clt  Cyc]. 

La. — Schneldau  v.  New  Orleans, 
etc.,  R.  Co.,  48  La.  Ann.  866.  19  S 
918. 

Md. — Central  R.  Co.  v.  Peacock,  69 
Md.  257,  14  A  709.  9  AmSR  425. 

Mass. — Allerton  v.  Boston,  etc.,  R 
Co.,  146  Mass.  241,  16  NE  621;  John- 
son v.  Boston,  etc,  R.  Co.,  125  Mass. 
75;  Gaynor  v.  Old  Colony,  etc.,  R. 
Co..  100  Mass.  208.  97  AmD  96. 

Mich. — Burnham  v.  Wabash  West- 
ern R.  Co..  91  Mioh.  623,  52  NW  14. 

Mo. — Hendrlck  v.  Chicago,  etc.,  R. 
Co.,  136  Mo.  648.  38  SW  297:  Flynn  v. 
St.  LoulB  Transit  Co.,  113  Mo.  A.  185, 
87  SW  660. 

Nebr. — Painter  v.  Chicago,  etc.,  R. 
Co.,  98  Nebr.  419,  426,  140  NW  787 
[clt  Cyc]. 

N.  H.— Hill  v.  Boston,  etc.  R  Co., 
77  N.  H.  151,  89  A  482,  AnnCasl914C 
714. 

N.  J. — Garrett  v.  Atlantic  City, 
etc,  R.  Co..  79  N.  J.  L.  127,  74  A  278 
[aff  81  N.  J.  L.  570,  79  A  1118]. 

N.  T. — Piatt  v.  Fortv-s«cond  St.. 
etc.  Ferry  R.  Co.,  2  Hun  124,  4 
Thomps.  &  C.  406;  Lasker  v.  Third 
Ave.  R.  Co..  27  Misc.  824.  57  NTS  895. 

N.  C— Quanta  v.  Southern  R  Co., 
187  N.  C.   136.   49  SE  79. 

Oh. — Pittsburgh,  etc.,  -R.  Co.  v. 
Krouse,  30  Oh.  St.  222;  Pittsburgh, 
etc.  R.  Co.  v.  Martin,  3  OhS&CP  493. 
2  OhNP  353. 

Or. — Abbott  v.  Oregon  R.  Co.,  46 
Or.  649.  80  P  1012.  114  AmSR  885,  1 
LRANS  851,  7  AnnCas  961;  Smith 
v.  City  R.  Co..  29  Or.  539,  46  P  136. 
780. 

Pa. — Powell  v.  Philadelphia,  etc., 
R.  Co..  220  Pa.  638,  70  A  268,  20  LRA 
NS  1019  and  note;  Rhoads  v.  Corn- 
wall, etc.,  R.  Co..  48  Pa.  Super.  310; 
Clunn  v.  Wllliamsport,  etc,  R.  Co., 
39  Pa.  Super.  591;  Hall  v.  Bessemer, 
etc,  R.  Co.,  86  Pa.  Super.  656.  Com- 
pare Green  v.  Baltimore,  etc.,  R.  Co., 
214  Pa.  240,  63  A  603  (holding  that 
a  passenger  who  has  left  the  train, 
passed  from  the  train  shed  to  the 
passenger  station,  and  has  selected 
one  of  several  passageways  leading 
to  the  street,  where  he  Is  injured  by 
falling  over  a  cuspidor,  has  ceased 
to  be  a  passenger  before  the  acci- 
dent). 

Tenn. — Chattanooga  Electric  R.  Co. 
v.  Boddy,  105  Tenn.  666,  68  SW  646, 
61    LRA   885. 

Tex. — Ormond  v.  Hayes,  60  Tex. 
180;  Missouri,  etc.  R  Co.  v.  Cook, 
(Civ.  A.)  166  SW  463;  St.  Louis 
Southwestern  R.  Co.  v.  Misslldlne, 
(Civ.  A.)  167  SW  245;  Houston,  etc., 
R.  Co.  v.  Batchler,  82  Tex.  Ctv.  A. 
14,  73  SW  981;  Texas,  etc..  R.  Co.  v. 
Dick.  26  Tex.  Civ.  A.  266.  63  SW  896; 
Davis  v.  Houston,  etc.,  R.  Co.,  (Civ. 
A)59  SW  844. 

Wash. — Harris  v.  Seattle,  etc.,  R 
Co.,  66  Wash.  27.  117  P  601. 


W.  Va. — Layne  ▼.  Chesapeake,  etc., 
R.  Coy  68  W.  Va.  218,  69  SE  700,  II 
LRANS  414;  McDade  v.  Norfolk,  etc.. 
R  Co.,  67  W.  Va.   682,  68  SE   378. 

Wis.— Carter  v.  Rockford.  etc.,  R 
Co.,  147  Wis.   86,  132  NW  698. 

[a]  Vntll  the  passenger  has  ben 
mate  aware  of  his  arrival  at  the 
place  of  destination  and  has  had  a 
reasonable  time  to  alight  from  the 
car  and  to  leave  the  premises  of  the 
carrier,  the  relation  continues. 
Rhoads  v.  Cornwall,  etc,  R.  Co.,  48 
Pa.  Super.  310. 

[b]  A  person  la  still  a  passenger: 
(1)  Who  after  alighting  from  a  train 
walks  along  the  station  platform. 
Keefe  v.  Boston,  etc.  R  Co.,  141 
Mass.  261,  7  NE  874.  (»)  Or  who 
alights  from  an  lnterurban  car  at  a 
platform  where  cars  regularly  stop 
to  permit  passengers  to  alight  and 
is  on  steps  leading  from  the  plat- 
form to  the  street.  Carter  ▼.  Rock- 
ford,  etc,  R.  Co..  147  Wis.  86.  132 
NW  698.  (3)  A  woman  alighting 
at  a  station  in  the  early  morning 
while  it  was  dark,  and  who  was  In- 
jured Immediately  afterward  by  fall- 
ing from  the  platform  owing  to  tne 
darkness,  there  being  no  one  at  the 
station  and  no  lights  tn  or  around  It. 
is  not  debarred  from  recovering  for 
the  injury  because  she  had  formed 
the  intention  of  remaining  at  the 
station  until  daylight.  Chicago,  etc., 
R  Co.  v.  Wood,  104  Fed.  6C3.  44  CCA 
118. 

re]  hHnnainlng  oa  premises  to 
aid  »  rumoring  baggage. — The  rela- 
tion of  carrier  and  passenger  does 
not  necessarily  oease  where  the  lat- 
ter after  alighting  from  the  car  aids 
the  carrier's  servants  in  removing 
his  baggage  from  the  car,  nor  does 
the  act  of  so  aiding;  make  him  a 
servant  of  the  carrier.  Ormond  v. 
Hayes,    60    Tex.    180. 

[d]  *hs  relation  of  passenger 
eeases  (1)  where  a  railroad  passen- 
ger takes  passage  in  a  hack  stand- 
ing near  the  station  in  a  public 
street  Over  which  the  railroad  com- 
pany has  no  dominion.  Southern  R 
Co.  v.  'Burnett,  6  Ala  A.  568,  60  S 
472.  (2)  A  person  who  Is  trans- 
ported in  the  caboose  on  the  same 
train  on  which  his  horses  are  trans- 
ported for  the  purpose  of  caring  for 
the  same  is  not  a  passenger  after  he 
reaches  his  destination  and  the 
horses  are  unloaded,  if  he  was  one 
previously.  Chicago,  etc..  R.  Co.  v. 
Thurlow.  178  Fed.  894.  108  CCA  128, 
SO  LRANS  571  and  note. 

[e]  After  a  part)'  has  left  the 
station,  platform  (1)  of  a  railroad 
and  has  proceeded  along  the  side- 
walk of  a  public  street,  he  is  no 
longer  In  the  carrier's  charge  as  a 
passenger.  Lake  St.  El.  R.  Co.  v. 
Gormley,  108  111.  A  59;  Garrett  ▼. 
Atlantic  City,  etc.,  R.  Co..  79  N.  J.  L. 
127,  74  A  273  [aff  81  N.  J.  L.  670.  79 
A  1119].  (2)  A  person  who  has 
reached  his  destination,  alighted 
from  the  train,  taken  a  position  on 
the  sidewalk  of  the  highway,  and 
has  started  to  cross  the  track,  but 
not  on  his  way  to  the  station,  and 
who  Is  injured  while  so  grossing,  has 
ceased  to  be  a  passenger  before  the 
accident.  Allerton  v.  Boston,  etc.. 
R.  Co.,  146  Mass.  241,  15  NE  6". 
(S)  A  passenger  who  has  left  the 
train  and  the  depot  platform  and  Is 
on  the  railroad  track  en  route  to  Mr 
residence  has  ceased  to  be  a  passen- 

Ser.     St.      Louis,      etc,      R     Co.     v. 
ieecher,    65    Ark.    «4,    44    SW   715: 
Louisville,  etc,  R  Co.  v.  Hobbs,  155 
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delay  within  this  rale  is  to  be  determined  from  all 
the  circumstances.'1  But  the  relation  continues  only 
while  he  is  leaving  in  a  proper  manner  and  by  the 
route  usual  and  proper  in  such  ease,  and  if  he  fails 
to  leave  in  such  manner  and  by  such  route  he  ceases 
to  be  a  passenger.82  A  railroad  company  has  the 
right  to  determine  the  routes  by  which  passengers 
shall  enter  and  leave  its  trains  and  premises  and, 
where  it  has  made  safe  and  suitable  arrangements 
for  the  exit  by  passengers  from  its  station  grounds, 
a  passenger  must  use  the  ways  provided,  and  where 
he  knowingly  fails  so  to  do  and  without  invitation 
makes  his  exit  in  some  other  way,  he  ceases  to  be 


a  passenger  and  becomes  at  most  a  mere  licensee;** 
and  it  makes  no  difference  that  he  goes  where  others, 
with  the  knowledge  of  the  carrier,  have  gone  before 
him,  unless  there  is  some  invitation  on  the  part  of 
the  carrier,  and  knowledge  of  such  use  does  not  of 
itself  amount  to  such  invitation."* 

Street  cars.  However,  this  rule  is  qualified  in  its 
application  to  passengers  leaving  cars  of  ordinary 
surface  street  railroad  companies,  it  being  a  general 
rule  in  such  cases  that  a  person  ceases  to  be  a  pas- 
senger as  soon  as  he  safely  steps  from  the  car  into 
a  public  street35  and  has  had  a  reasonable  opportu- 
nity to  leave  the  plaee  at  which  he  alights,"  pro- 


Ky.  130,  159  SW  682,  7  LRANS  1149 
and  note.  (4)  Where  a  passenger 
alights  from  a  train  and  leaves  the 
depot  platform  in  safety  after  check- 
ing his  baggage  In  the  depot  and  ob- 
taining a  check  therefor,  the  rela- 
tion of  carrier  and  passenger  terr 
minatea  and  the  carrier  becomes  a 
warehouseman  with  the  duty  to  al- 
low the  passenger  access  to  the 
depot  to  remove  his  baggage,  and  to 
see  that  no  obstructions  are  In  or  on 
the  station  or  platform.  Reynolds 
v.  St.  Louis  Southwestern  R.  Co.,  182- 
Ho.   A.    618,    142    SW   1097.   . 

If ]  Intoxicated  passengers.— When 
a  passenger  has  safely  alighted  from 
a  train  and  left  the  depot  at  his  des- 
tination, the  company  does  not  owe 
him  any  further  or  peculiar  duty  from 
the  fact  that  he  may  be  intoxicated. 
Rozwadosfskle  v.  International,  etc.. 
R.  CO.,  1  Tex.  Civ.  A.  487,  20  SW 
172. 

31.  Chicago,  etc..  R.  Co.  v.  Wood. 
104  Fed.  662,  44  CCA  118;  Missouri, 
etc.,  R.  Co.  v.  Cook.  (Tex.  Civ.  A.) 
166  SW  453;- Houston,  etc.,  R.  Co.  v. 
Batchler,  37  Tex.  Civ.  A.  116,  83  SW 
902.     See  also  cases  supra  note  30. 

[a]  Illustrations. — (1)  An  arriv- 
ing passenger  is  not  required  to 
leave  a  railroad  depot  Instantly,  but 
may  remain  such  time  as  is  under 
the  circumstances  reasonably  neces- 
sary to  prepare  for  his  departure. 
St.  Louis  Southwestern  R.  Co.  v.  Wal- 
lace. 32  Tex.  Civ?  A.  S12,  74  SW  581. 
(2)  The  court  cannot  say  as  a  mat- 
ter of  law  that  the  relation  of  car- 
rier and  passenger  ceases  after  the 
expiration  of  four  minutes  after  the 
arrival  of  the  train  at  the  point  of 
destination.  Hodges  v.  Southern  Pac. 
Co..  3  Cal.  A.  807,  86  P  620.  (8) 
Where  a  passenger  has  alighted  at 
his  destination  and  is  proceeding  by 
the  usual  way  to  leave  the  company's 
premises,  but  before  actually  doing 
to  is  halted  by  the  discharge  of  a 
gun  and  the  report  that  his  brother, 
.  a  fellow  passenger,  has  been  shot  bv 
a  special  police  officer  of  the  .rail- 
road company,  and  he  in  good  faith 
and  without  the  intent  of  engaging 
In  the  difficulty  returns  to  relieve 
his  brother,  he  is  reasonably  and 
necessarily  delayed  and  continues 
to  be  a  passenger  entitled  as  such 
to  the  protection  of  the  railroad 
company  and  its  agents,  and,  if  as- 
saulted by  such  police  officer  or 
agent  of  the  railroad  company,  the 
company  will  be  liable  to  him  for 
damages  from  the  Injuries  sustained. 
Layne  r.  Chesapeake,  etc.,  R.  Co.,  68 
W.  Va.  213.  69  SB  700.  31  LRANS  414. 
(4)  Where  a  passenger  on.  arriving 
at  his  destination  voluntarily  and 
without  any  necessity  therefor  goes 
into  the  depot  waiting  room  with 
some  acquaintances  and  engages  in 
social  converse  for  ten  or  fifteen 
minutes,  after  which  he  leaves  the 
depot,  and  in  passing  over  the  station 
grounds  falls  and  is  Injured,  the 
relation  of  passenger  and  carrier  has 
as  a  matter  of  law  terminated  at 
the  time  of  the  injury,  and  no  re- 
covery therefor  can  be  based  on  such 
relation.  Glenn  v.  Lake  Erie,  etc., 
R.  Co.,  165  Ind.  869.  76  NE  282,  112 
AmSR  266,  2  LRANS  872  and  note, 
«  AnnCaa  1082.  (5)  A  statute  re- 
quiring railroads  to  keep  their  pas- 
senger   depots    open,    lighted,    and 


heated  for  one  hour  after  the  de- 
parture of  passenger  trains  fixes  the 
reasonable  time  within  which  a  pas- 
senger may  remain  in  the  station, 
without  losing  his  right  to  protec- 
tion as  such,  at  not  less  than  one 
hour.  Galveston,  etc,  R.  Co.  v. 
Watts,  (Tex.  Civ.  A.)  182  SW  412; 
Missouri,  etOjR.  Co.  v.  Cook,  (Tex. 
Civ.  A.)  166  SW  463  (Rev.  St.  [1911] 
art  6591). 

32.  U.  S.— Payne  v.  Illinois  Cent. 
R.  Co..  155  Fed.  73,  88  CCA  689; 
Chesapeake,  etc.;  R.  Co.  v.  King,  99 
Fed.    261,    40   CCA   432,    49    LRA   102. 

Ala. —  Waldrop  v.  Nashville,  etc., 
R.  Co..  182  Ala.  226.  62  S  769;  Ala- 
bama City,  etc..  R.  Co.  v.  Cox,  173 
Ala.    629,   66   S   989. 

DeL — Wallace  v.  Wilmington,  etc., 
R.  Co.,  13  Del.  629,  18  A  818. 

111. — Chicago,  etc.,  R.  Co.  v.  Harri- 
son, 100   111.  A.   211. 

Ind. — Glenn  v.  Lake  Erie,  etc.,  R. 
Co.,  (A.)  73  NE  861  [aft  165  Ind.  659, 
76  NE  282.  112  AmSR  255,  2  LRANS 
872)  (in  the  direction  ordinarily 
taken). 

Mass. — Legge  v.  New  York,  etc.,  R. 
Co..  197  Mass.  88,  83  NE  367,  23 
LRANS  638  and  note. 

Mo. — Hendrick  v.  Chicago,  etc.,  R. 
Co..   136  Mo.   648,  38   SE  297. 

N.  C. — Quants  v.  Southern  R.  Co., 
137  N.  C.  136,  49  SE  7ft. 

Tex. — Ratteree  v.  Galveston,  etc, 
R.  Co.,  86  Tex.  Civ.  A.  197,  81  SW 
666. 

Wash. — Harris  v.  Seattle,  etc.,  R. 
Co..  65  Wash.   27,  117   P  601. 

[a]  Where  a  carrier  has  provided 
a  safe  walk  for  exit  from  its  station 
grounds  to  a  highway,  and  a  pas- 
senger was  on  it,  but  left  It  and 
undertook  to  reach  the  highway  by 
crossing  the  railroad  tracks,  and 
there  was  no  path  after  he  left  the 
walk,  and  nothing  to  indicate  that 
the  place  which  he  walked  on  was 
intended  for  passengers,  he  ceased 
to  be  a  passenger.  Legge  v.  New 
York,  etc.,  R.  Co.,  197  Mass.  88,  83  NE 
367,  23   LRANS   623. 

[fa]  Crossing  train. — (1)  Where 
after  a  passenger  has  alighted  from 
a  train  he  returns  to  the  same  for 
the  purpose  of  using  it  as  a  mode  of 
crossing  to  the  other  side  of  the 
track,  ne  thereby  becomes  a  tres- 
passer, as  to  whom  the  carrier  owes 
no  duty  except  not  to  injure  him 
after  discovering  him  in  a  place  of 
peril.  Ratteree  v.  Galveston,  etc. 
R.  Co.,  36  Texs.  Civ.  A.  197,  81  SW 
666.  (2)  Where  a  passenger  after 
safely  alighting  on  a  station  plat- 
form left  the  platform  in  a  reverse 
direction  from  that  in  which  pas- 
sengers usually  depart  therefrom, 
and  not  Intended  for  them  to  take, 
and  undertook,  to  cross  the  train  to 
the  opposite  side  from  the  station 
for  the  purpose  of  seeing  the  engi- 
neer on  some  private  business  of  his 
own,  he  ceased  to  be  a  passenger. 
Hendrick  v.  Chicago,  etc.,  R.  Co., 
136  Mo.   543.   38   SW  297. 

[c]  Messenger  left  In  darkness*— 
Where  a  passenger  being  a  stranger 
to  the  station  and  surroundings  finds 
himself  almost  immediately  after 
alighting  from  a  train  left  In  utter 
darkness  by  the  extinguishment  of 
the  station  light  by  the  agent,  the 
railroad  cannot  claim  that  the  pas- 
senger is  a  wrongdoer  if  he  In  hia 


effort  to  get  to  a  place  of  safety  or 
for  lnfbrmation  crosses  other  grounds 
of  defendant  than  that  on  which  the 
station  is  actually  erected.  Wallace 
v.  Wilmington,  etc.,  R.  Co.,  18  Del. 
629.   18  A  818. 

SSL  Chicago,  etc..  R.  Co.  v.  Harri- 
son, 100  111.  A.  211:  Legge  v.  New 
York.  etc..  R.  Co.,  197  Mass.  88.  83 
NE  367,  23  LRANS  633  and  note. 

34.  Legge  v.  New  York.  etc.  R. 
Co.,  197  Mass.  88.  83  NE  367,  23 
LRANS  633  and  note. 

39.  Conn. — Powers  v.  Connecticut 
Co..  82  Conn.  665.  74  A  931.  26  LRANS 
405  and  note. 

D.    C. — Harten    v.    Brlghtwood    R.     ' 
Co..  18  App.   260. 

Ga, — Macon  R.,  etc.,  Co.  v.  Vining, 
120  Ga.  511,  48  SE  232. 

111. — Hasklns  v.  St.  Louis,  etc., 
R.  Co.,  193  111.  A.  437:  West  Chicago 
St.  R.  Co.  v.  Walsh,  78  111.  A.  695; 
Hanson  v.  TJrbana,  etc..  Electric  St. 
R.   Co.,   76   111.   A.   474. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Tenner.   32  Ind.  A    311,  67   NE   1044. 

Ky. — Louisville  R.  Co.  v.  Megle- 
mery,  78  SW  217,  26  KyL  1587  [reh 
den  79  SW  287,  25  KyL  2062].  Com- 
pare South  Covington,  etc.,  St.  R.  Co. 
v.  Beatty,  50  SW  239,  20  KyL  1845 
(holding  that  a  passenger  on  alight- 
ing from  a  street  car  does  not  cease 
to  be  a  passenger,  but  is  entitled  to  • 
protection  against  the  negligent  man- 
agement of  cars  by  the  same  com- 
pany on  a  parallel  track). 

Mass. — Conroy  v.  Boston  El.  R.  Co., 
188  Mass.  411,  74  NE  672;  Lee  v. 
Boston  El.  Co.,  182  Mass.  454,  65  NE 
822;  Creamer  v.  West  End  St.  R.  Co., 
156  Mass.  320,  81  NE  391,  32  AmSR 
456,  16  LRA  490. 

N.  J. — Robertson  v.  West  Jersey, 
etc.,  St  Co.,  79  N.  J.  L  186,  74  A 
300. 

N.  Y. — Piatt  v.  Forty-second  St, 
etc,  R.  Co.,  2  Hun  124,  4  Thomps.  & 
C.  i06. 

Or.— Smith  v.  City,  etc..  R.  Co.,  29 
Or.  639,  46  P  136,  780. 

Tenn. — Chattanooga  Electric  R.  Co. 
v.  Boddy.  105  Tenn.  666,  58  SW  646, 
51  LRA  885. 

Wash. — Welsh  v.  Spokane,  etc.. 
R.  Co.,  91  Wash.  260,  157  P  679;  Gan- 
naway  v.  Paget  Sound  Tract,  etc, 
Co..  77  Wash.  655.  138  P  267. 

[a]  "The  street  is  In  no  sense  a 
passenger  station,  for.  the  safety  of 
which  a  street  railway  company  is 
responsible.  When  a  passenger  steps 
from  the  car  upon  the  street,  he  be- 
comes a  traveler  upon  the  highway, 
and  terminates  his  relations  and 
rights  as  a  passenger,  and  the  rail- 
way company  is  not  responsible  to 
him  as  a  carrier  for  the  condition  of 
the  street,  or  for  his  safe  passage 
from  the  car  to  the  sidewalk." 
Creamer  v.  West  End  St.  R.  Co.,  166 
Mass.  320.  321.  31  NE  891,  32  AmSR 
456.  16  LRA  490. 

[fa]  Xnterurban  train. — This  rule 
applies  to  one  alighting  In  the  street 
from  an  interurban  train.  Welsh  v. 
Spokane,  etc.,  R.  Co.,  91  Wash.  260, 
167  P  679. 

36.  Louisville  R.  Co.  v.  Kennedy, 
162  Ky.  660,  172  SW  970;  MacDonafd 
v.  St.  Louis  Transit  Co.,  108  Mo.  A. 
374,  83  SW  1001;  Johnson  v.  Wash- 
ington Water  Power  Co..  62  Wash. 
619.  622.  114  P  453. 
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vided  he  is  set  down  at  a  place  which  is  reasonably 
safe  and  proper  for  that  purpose.37  In  accordance 
with  this  role  it  has  been  held  that  a  passenger  who, 
after  alighting,  starts  to  cross  the  street  in  front  of 
or  in  the  rear  of  the  car  has  ceased  to  be  a  passen- 
ger,38 although  it  has  been  held  otherwise.38  Where 
a  street  car  company  is  required  by  statute  to  keep 
certain  portions  of  the  street  in  repair  and  is  made 
liable  for  injuries  sustained  by  reason  of  any  ob- 
struction placed  by  it  in  the  street,  the  relation- of 
passenger  and  carrier  is  not  terminated  immediately 
on  a  passenger  alighting  from  a  street  car.40 

[4  1050]    b.  At  Point  Other  Than  Destination— 


(1)  In  General.  The  relation  ordinarily  terminates 
when  a  passenger  chooses  to  abandon  his  journey 
at  a  point  before  reaching  the  place  to  which  he  is 
entitled  to  ride.41  But  a  temporary  departure  from 
the  train  for  any  good  or  reasonable  cause,  without 
an  intention  to  abandon  transportation,  does  not 
terminate  the  relation.42 

[$  1051]  (2)  At  Intermediate  Station— (a)  In 
General.43  As  a  general  rule  a  passenger  does  not 
lose  his  character  as  such  by  merely  temporarily 
alighting  at  an  intermediate  station,  with  the  ex- 
press or  implied  consent  of  the  carrier,  for  any 
reasonable  and  usual  purpose,44  such  as  the  procur- 


senger  on  alighting  from  a  street 
car  Is  more  or  less  subject  to  the 
conditions  In  which  the  carrier  has 
placed  him,  and  common  prudence 
dictates  that  he  should  have  a  rea- 
sonable time  to  note  the  surround- 
ings and  prepare  to  protect  himself 
from  the  ordinary  dangers  of  the 
street."  Johnson  v.  Washington 
Water  Power  Co.,  62  Wash.  S19,  622. 
114  P  463. 

37.  Macon  R..  etc..  Co.  v.  Vlnlng, 
120  Ga.  611.  48  SE  232;  MacOonald  v. 
St.  Louis  Transit  Co.,  108  Mo.  A.  374, 
83  SW  1001;  Robertson  v.  West  Jer- 
sey, etc.,  R.  Co..  79  N.  J.  L.  186,  74 
A  300;  Welsh  v.  Spokane,  etc.,  R.  Co., 
81    Wash.    260,    157    P679. 

[a]  "It  la  the  duty  of  a  street- 
oar  oompany  to  select  a  reasonably 
safe  plaoe  for  landing  passengers 
wherever  It  may  stop  a  car  for  that 
purpose.  The  duty  which  the  law 
Imposes  upon  an  ordinary  railroad 
company,  to  provide  and  maintain  a 
safe  place  for  landing  its  passengers, 
has  no  application  to  a  street-car 
company  operating  its  line  along  a 
public  street  or  road;  but  the  duty 
imposed  upon  such  a  company  Is,  as 
stated,  to  select  a  reasonably  safe 
place  for  landing  its  passengers,  and 
to  make  such  selection  with  reference 
to  getting  off  the  car  while  the  same 
is  at  rest.  The  company  is  not  re- 
sponsible for  any  peril  which  the 
passenger  Incurs,  without  Its  fault, 
after  the  stoppage  has  terminated, 
and  the  passenger  has  secured  a  safe 
footing  upon  the  street."  Maoon  R., 
etc.,  Co.  v.  Vlnlng,  120  Ga.  611,  618, 
48  SE  232. 

[b]  Holding  on  to  oar. — Where 
a  passenger  In  alighting  from  a 
street  car  had  put  her  feet  on  the 
surface  of  the  ground,  but  while  she 
stood  there,  before  she  had  taken  a 
step,  and  while  she  was  still  hold- 
ing on  to  the  car,  the  soil  crumbled 
under  her  feet  and  let  her  Into  a 
ditch,  the  relation  of  passenger  and 
carrier  was  still  intact  when  she 
fell,  and  the  liability  of  the  street 
railroad  company  was  to  be  tested 
by  the  high  degree  of  care  required 
of  carriers  of  passengers.  Mac- 
Donald  v.  St.  Louis  Transit  Co.,  108 
Mo.   A.   374.   83   SW   1001. 

Safety  of  place  for  getting  on 
board  or  alighting  see  generally 
Infra  9   1340. 

38.  Conroy  .v.  Boston  El.  R.  Co., 
188  Mass.  411,  74  NE  672;  Poland  v. 
United  Tract.  Co.,  107  App.  Div.  661, 
96  NTS  498;  Chattanooga  El.  R.  Co. 
v.  Boddy,  105  Tenn.  6661  58  SW  646, 
51   LRA  886. 

[a]  At  terminus. — A  street  rail- 
road's duty  to  a  passenger  as  such 
ceases  where  the  passenger  has 
alighted  from  the  car  at  the  terminus 
of  its  route,  has  proceeded  along  the 
car  to  Its  front,  and  has  started  to 
cross  the  track.  Poland  v.  United 
Tract.  Co..  107  App.  Dlv.  661,  96  NYS 
498. 

8t*.  Birmingham  R.,  etc.,  Co.  v. 
O'Brien,  185  Ala.  617,  64  S  343. 

[a]  Illustration. — Where  a  pas- 
senger on  a  street  car  stepped  oft  at 
her  destination  and  started  to  cross 
the  track  behind  the  car,  when  her 
foot  caught  in  a  wire  attached  to 
the  car,  the  relation  of  passenger  and 
carrier  had  not  terminated.    Birming- 


ham R.,  etc.,  Co.  v.  O'Brien,  185  Ala. 
617,   64   S  343. 

40.  White  v.  Lewlston,  etc.,  R. 
Co.,  107  Me.  412,  78  A  473. 

[a]  Under  statute. — Under  Maine 
Prlv.  and  Sp.  L.  (1889)  c  528  99  3,  15, 
and  Rev.  St..  c  63  9  26,  a  street  car 
company  Is  liable  where  a  passenger 
alights  from  a  car  on  a  portion  of 
the  street  occupied  by  the  company's 
tracks  and  falls  over  a  grass  covered 
spur  track,  sustaining  injuries.  White 
v.  Lewlston,  etc.,  R.  Co.,  107  Me. 
412,  78  A  473. 

41.  Ga. — Central  R.  Co.  v.  Hender- 
son, 69  Ga,  716. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Carper,  112  Ind.  26,  13  NE  122,  14 
NE   352,   2   AmSR  144. 

Mass. — Hyams  v.  Boston  El.  R.  Co., 
216  Mass.  660.  104  NE  370  (leaving 
car  before  reaching  platform). 

Minn. — Flnnegan  v.  Chicago,  etc., 
R.  Co.,  48  Minn.  378,  61  NW122,  16 
LRA  399. 

N.  T.— Rellly  v.  New  York  City  R. 
Co.,  46   Misc.   72,  91   NYS  319. 

Wash. — Leclalre  v.  Tacoma,  etc., 
R.  Co.,   62   Wash.   167.  113   P  268. 

[a]  Xieavlng  a  train  a  short  dis- 
tance from  the  station  where  It  has 
been  stopped  for  some  purpose  other 
than  the  discharge  or  passengers, 
and  where  the  name  of  the  station 
has  not  been  called,  nor  any  express 
or    Implied    invitation    given    to    the 

fiassengers  to  leave  the  train  where 
t  then  stands,  and  continuing  the 
homeward  journey  on  foot,  termi- 
nates the  relation  of  passenger.  Buck- 
ley v.  Old  Colony  R.  Co.,  161  Mass. 
26,    36    NE   683.    • 

[b]  Where  a  person  enters  a 
wrong-  train  as  a  passenger,  and  the 
conductor  stops  the  train,  not  at  a 
station.  In  order  that  the  passenger 
might  get  off  and  walk  along  the 
track  to  a  train  pointed  out  by  the 
conductor,  which  will  carry  him  to 
his  destination,  the  conduct  of  the 
passenger  In  availing  himself  of  this 
opportunity  being  voluntary,  he 
ceases  to  be  a  passenger  after  leav- 
ing the  train.  Cincinnati,  etc.,  R. 
Co.  v.  Carper,  112  Ind.  26,  18  NE  122, 
14  NE  362,  2  AmSR  144;  Flnnegan 
v.  Chicago,  etc.,  R.  Co..  48  Minn.  378, 
51  NW  122.  16  LRA  399  and  note. 

[c]  Where  passengers  on  an  elec- 
tric railroad  are  entitled  to  be  car- 
ried to  their  destination  for  a  five 
cent  fare,  and  the  company  refuses 
to  carry  them  beyond  a  certain  point, 
when  they  voluntarily  leave  the  car 
in  which  they  are  riding,  they  cease 
to  be  passengers  and  can  become 
such  only  on  another  car  by  the  pay- 
ment of  another  fare.  Leclalre  v. 
Tacoma  R.,  etc.,  Co.,  62  Wash.  157, 
113   P  268 

48.  Stuchly  v.  Chicago  City  R.  Co.. 
182  111.  A.  337;  Fornoff  v.  Columbia 
Taxicab  Co.,  179  Mo.  620,  162  SW 
699;  Austin  v.  St.  Louis,  etc.,  R.  Co., 

149  Mo.  A.  397,  130  SW  386;  Seldman 
v.    New    York    R.   Co.,    88    Misc.    63, 

150  NYS  578  (leaving  street  car  to 
submit  dispute  over  fare  to  In- 
spector) 

[a]     i 
senger  on  a 

request  of  the  conductor,  alights 
from  the  caboose  to  assist  in  the 
saving  of  property  endangered  by  a 
wreck  of  a  part  of  the  train  does  not 


listing  at 

a  freight  train  who,  at  the 


thereby  cease  to  be  a  passenger,  and 
the  carrier  owes  him  the  duty  of  pro- 
tecting him  from  injury  while  alight- 
ing and  of  Informing  him  of  the 
dangers  of  his  act,  and,  where  the 
conductor  invites  the  passenger  to 
leave  the  caboose  while  In  a  danger- 
ous position  known  to  him  and  un- 
known to  the  passenger,  and  the  pas- 
senger Is  Injured  in  consequence,  the 
carrier  is  liable.  Austin  v.  St 
Louis,  etc.,  R  Co.,  149  Mo.  A.  397. 
130  SW  386. 

[b]  Taxicab  passenger. — Where  a 
passenger  In  the  taxicab  of  a  com- 
mon carrier  enters  a  saloon  to  pro- 
cure change  to  pay  the  chauffeur  for 
that  part  of  the  journey  which  has 
already  been  made,  the  relation  of 
carrier  and  passenger  still  exists,  the 

Sassenger  not  yet  having  reached  his 
estlnatlon.  Fornoff  v.  Columbia 
Taxicab  Co.,  179  Mo.  A  620,  162  SW 
699. 

Temporarily  alighting  from  train 
at  Intermediate  station  see  infra  i! 
1051,  1062. 

43.  Stop-over  privileges  see  Infra 
ii    1289-1243.* 

44.  U.  8. — Alabama,  etc,  R.  Co. 
v.  Cogglns,  88  Fed.  466,  32  CCA  1. 

Ala. — Central  of  Georgia  R  Co.  v. 
Storrs,  169  Ala.  361,  63  S  746;  Wat- 
son v.  Oxanna  Land  Co.,  92  Ala.  320, 
8  8  770. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Glossup,  88  Ark.  225,  114  SW  247; 
Arkansas  Cent.  R.  Co.  v.  Bennett,  82 
Ark.  393,  102  SW  198. 

Iowa. — Gradert  v.  Chicago,  etc.,  R. 
Co..  109  Iowa  647,  80  NW  559. 

Ma. — State  v.  Grand  Trunk  R.  Co. 
of  Canada,  68  Me.  176,  4  AmR  258. 

Mass. — Tompkins  V.  Boston  El.  R 
Co.,  201  Mass.  114,  87  NE  488.  131 
AmSR   392,  20  LRANS   1063. 

Minn. — Lemery  v.  Great  Northern 
R.  Co.,  83  Minn.  47,  86  NW  908. 

Mo. — Harkless  v.  Chicago,  etc.,  R 
Co.,  161  Mo.  A.  463,  132  SW  29. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Sattler,  64  Nebr.  686,  90  NW  649,  97 
AmSR  666,  67  LRA  890. 

N..Y. — Zeccardl  v.  Yonkers  R  Co.. 
190  N.  Y.  389,  83  NE  31,  17  LRANS 
770  [rev  113  App.  Dlv.  649,  99  NYS 
936];  Parsons  v.  New  York  Cent, 
etc.,  R.  Co..  118  N.  Y.  355,  21  NE  145. 
10  AmSR  450,  3  LRA  683  and  note. 

Or. — Dice  v.  Willamette  Transp. 
etc.,  Co.,  8  Or.  69,  34  AmR  675. 

Pa. — Watters  v.  Philadelphia,  etc. 
R.  Co.,  239  Pa.  492,  86  A  1021. 

Tex. — St.  Louis,  etc..  R.  Co.  v. 
Fielder,  (Civ.  A)  163  SW  606;  Mis- 
souri, etc.,  R.  Co.  v.  Price,  48  Tex 
Civ.  A.  210,  106  SW  700;  St.  Louis 
Southwestern  R.  Co.  v.  Humphreys, 
25  Tex.  Civ.  A.  401,  62  SW  791. 

W.  Va. — Layne  v.  Chesapeake,  etc, 
R.  Co.,  66  W.  Va.  607,  67  SE  1103. 

[a]  Illustrations. — (1)  Where  » 
passenger  train  has  stopped  at  a 
station,  passengers,  during  the  stop, 
may  walk  out  of  the  car  In  which 
they   are   seated    on    to    the   station 

filatform,  or  over  the  car  platforms 
nto  another  car,  without  losing  their 
right  to  protection  as  passenger* 
Central  of  Georgia  R.  Co.  v.  Storrs. 
169  Ala.  361,  63  S  746.  (2)  A  street 
car  passenger  riding  on  the  front 
vestibule  does  not,  Dy  stepping  off 
the  car  to  enable  some  ladies  to 
alight,    cease    to    be    a    passenger. 


For  later  eases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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ing  of  refreshments,45  the  Bending  or  the  receiving  of 
telegrams,48  or  for  the  purpose  of  exercising  by 
walking  up  and  down  the  platform/7  or  even  from 
motives  of  curiosity.48  But  it  has  been  held  that  the 
passenger  should  not  go  out  of  sight,  or  out  of 
hearing  of  the  voice  which  gives  the  usual  loud  and 
distinct  notice  for  all  passengers  to  get  aboard.49 
Where  there  ia  no  intention  to  return;  stop-over. 
But  by  leaving  the  train  before  he  has  arrived  at 
the  point  to  which  Ms  ticket  entitles  him  to  ride, 
with  no  intention  of  resuming  the  journey  on  the 
same  train  at  that  time,  a  passenger  voluntarily 
terminates  his  contract  with  the  company  to  carry 
him  to  such  point,80  as  by  stopping  over  at  an  inter- 
mediate81 or  way82  station  on  a  ticket  for  a  contino- 


Tompklns  v.  Boston  El.  R.  Co.,  201 
Mass.  114.  87  NE  488,  131  AmSR  392, 
20  LRANS  1063. 

[b]  Obligation  to  hold  train*— 
When  nearing  an  Intermediate  sta- 
tion a  passenger  asked  the  conductor 
how  lone  the  train  would  stop  at 
that  station,  and  he  answered,  'T"lve 
minutes,"  and  on  the  arrival  of  the 
train  at  the  station  the  passenger 
left  the  cars  to  Inquire  after  some 
business  matter,  and  had  gone  but  a 
few  steps  when  he  heard  the  train 
start,  and  in  attempting  to  get  on  It 
while  In  motion  he  was  thrown  down 
and  injured,  and  it  seems  that  the 
trail)  started  in  much  less  time  than 
Ave  minutes,  the  answer  of  the  con- 
ductor  that  the  train  would  wait 
five  minutes  created  no  obligation  to 
hold  the  train  that  length  of  time. 
Missouri  Pac  R.  Co.  v.  Foreman,  73 
Tex.    311,   11   SW   326,    IE   AmSR   786. 

[cj  Drover. — One  who  rides  on.  a 
freight  train  in  charge  of  stock  is 
entitled  to  alight  at  proper  stopping 
places  to  look  after  the  stock.  In- 
terma-tlonal,  etc..  R.  Co.  v.  Downing, 
16  Tex.  Civ.  A.  643,  41  SW  190. 

fdl  At  switch  track  near  station, 
— (1)  A  passenger  may  alight,  from 
motives  of  business'  or  curiosity, 
from  a  train  on  which  he  is  riding, 
at  a  switch  track  near  an  Inter- 
mediate station,  where  the  train 
stops  in  order  to  permit  another  train 
to  pass,  without  losing  his  status 
and  rights  as  a  passenger.  Texas 
Midland  R.  Co.  v.  Ellison,  39  Tex. 
Civ.  A.  172,  87  SW  213.  (2)  A  pas- 
senger on  a  freight  train  does  not 
lose  his  character  as  a  passenger  by 
leaving  the  train  to  talk  with  an  ac- 
quaintance during  the  time  cars  are 
being:  switched  at  a  station.  Ar- 
kansas Cent.  R.  Co.  v.  Bennett,  82 
Ark.    393,  102  SW  198. 

[e]  A  passenger  traveling  on  a 
steamboat  has  a  right  to  go  ashore 
at  any  point  where  such  boat  may 
land,  before  arriving  at  his  destina- 
tion, without  forfeiting  his  rights  as 
a  passenger  to  safe  ingress  and 
egress.  Dice  v.  Willamette  Transp., 
etc.  Co.,  8  Or.  60  84  AmR  675. 

46.  U.  S. — Alabama,  etc.,  R.  Co. 
v.  Coggins,  88  Fed.  455,  32  CCA  1. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Glossup,  88  Ark.   225,  114  SW  247. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Shean,  18  Colo.  368,  33  P  108,  20  LRA 
729. 

Mass. — Dodge  v.  Boston,  etc.,  SS. 
Co..  148  Mass.  207,  19  NE  273,  12  Am 
SR  541,  2  LRA  88  and  note. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Price,    48  Tex.  Civ.  A.  210, 106  SW  700. 

[a]  At  refreshment  and  eating 
stations  A  passenger  on  a  steam- 
boat may  properly  go  ashore  at  a 
landing  to  get  a  meal,  and  he  re- 
mains a  passenger  during  his  egress 
from  the  boat.  Dodge  v.  Boston,  etc., 
SS.  Co..  148  Mass.  207,  19  NE  373, 
12  AmSR  541,  2  LRA  83. 

46.  Alabama,  etc.,  R.  Co.  v. 
Coggins.  8*  Fed.  455.  32  CCA  1. 

4V.  U.  8. — Alabama,  etc.,  R.  Co.  v. 
Coggins.  88  Fed.  455.  32  CCA  1. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Stem,  189  Ala.  361,  53  S  746. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Glossup,  88  Ark.  225,  114  SW  247. 


Ind. — Jeftersonville,  etc.,  R.  Co.  v. 
Riley,  89  Ind.  668. 

Iowa. — Gannon  v.  Chicago,  etc,  R. 
Co.,  141  Iowa  37,  117  NW  966. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SB  1108. 

[a]  As  a  passenger  he  ha*  the 
right  to  stand  or  walk  on  the  plat- 
forms provided  at  stations  for  the 
convenience  of  passengers  while  the 
train  is  stopping  for  refreshments, 
and  in  a  street  alongside  of  the 
track  and  platforms.  Jeftersonville, 
etc.,  R.  Co.  v.  Riley,  39   Ind.  668. 

48.  Layne  v.  Chesapeake,  etc.,  R. 
Co.,  66  W.  Va.  607.  67  SE  1103. 

49.  King  v.  Central  of  Georgia  R. 
Co.,  107  Ga.  754,  33  SB  839;  State  v. 
Grand  Trunk  R.  Co.  of  Canada,  58 
Me.  176.  4  AmR  258. 

[a]  Going  to  hotel. — A  passenger 
who  alights  at  a  station,  leaves  the 
premises  of  the  railroad  company, 
and  goes  to  a  hotel  ceases  to  stand 
in  the  relation  of  passenger  to  the 
company,  and  the  relation  can  be 
resumed  only  when  he  again  enters 
the  station  grounds  for  the  purpose 
of  taking  the  train.  King  v.  Central 
of  Georgia  R.  Co.,  107  Ga,  764,  33 
SE  839. 

BO.  Drew  v.  Central  Pac.  R.  Co., 
61  Cal.  426. 

SI.  U.  8. —  Roberts  v.  Koehler,  30 
Fed.  94. 

Iowa. — Stone  v.  Chicago,  etc.,  R. 
Co.,  Aft  Iowa  82,  29  AmR  468. 

Md. — Johnson  v.  Philadelphia,  etc., 
R.  Co.,   68   Md.   106. 

Mass. — Johnson  v.  BoBtofn,  etc.,  R. 
Co.,  125  Mass.  75:  Cheney  v.  Boston, 
etc.,  R.  Co.,  11  Mete.  121,  45  AmD 
190  and  note. 

Minn. — Wyman  v.  Northern  Pac  R. 
Co..   34   Minn.    210,  26  NW  349. 

Mo. — Walker  v.  Wabash,  etc.,  R. 
Co.,  16  Mo.  A.  333. 

N.  H.— -Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  AmD  199. 

N.  J. — Petrle  v.  Pennsylvania  R 
Co.,  42  N.  J.  L.  449;  State  v.  Over- 
ton, 24  N.  J.  L.  485,  61  AmD  671. 

N.  T. — Hamilton  v.  New  York 
Cent  R.  Co.,  61  N.  T.  100;  Terry  v. 
Flushing,  etc.,  R.  Oo.,  13  Hun  8B9; 
Gale  v.  Delaware,  etc.,  R.  Co.,  7  Hun 
670;  Beebe  v.  Ayres,  28  Barb.  275; 
Dunphy  v.  Erie  R.  Co.,  42  N.  T. 
Super.  128. 

Oh.— Hatten  v.  R.  Co.,  39  Oh.  St. 
376;  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

Pa. — Vanklrk  v.  Pennsylvania  R. 
Co.,  76  Pa.  66,  18  AmR  404:  Oil 
Creek,  etc,  R.  Co.  v.  Clark,  72  Pa. 
231:  Dietrich  v.  Pennsylvania  R.  Co., 
71  Pa.  432,  10  AmR  711. 

Tex. — Gulf,  etc.  R.  Co.  v.  Henry, 
84  Tex.  678,  19  SW  870,  16  LRA  318; 
Breen  v.  Texas,  etc.,  R.  Co.,  50  Tex. 
43. 

Vt. — Shedd  v.  Troy,  etc..  R.  Co..  40 
Vt  88. 

Ont. — Brlggs  v.  Grand  Trunk  R. 
Co.,  24  U.  C.  Q.  B.  610;  Craig  v.  Great 
Western  R.  Co.,  24  U.  C.  Q.  B.  504. 

68.  McClure  v.  Philadelphia,  etc, 
R.  Co.,  34  Md.  *632.  6  AmR  345;  State 
v.  Overton,  24  N.  J.  L.  436,  61  AmD 
671. 

63.  Gulf,  etc.,  R.  Co.  v.  Henry,  84 
Tex.    678,  19   SW  870,  16  LRA  318. 

[a]    Thus,     cases     may     arise     In 


ous  passage  only  between  two  points,  unless  the 
stop-over  is  caused  without  any  fault  on  the  part 
of  the  passenger,5*  or  unless  it  is  made  under  a  con- 
tract permitting  him  so  to  do.54 

Not  at  regular  stopping  place.  Where  a  passen- 
ger temporarily  leaves  the  car  at  a  place  not  a 
regular  stopping  place,  he,  for  the  time,  surrenders 
his  relation  as  a  passenger,88  unless  he  so  leaves  the 
car  on  the  express  or  implied  invitation  of  the  com- 
pany for  some  necessary  purpose  incident  to  the 
journey,88  such  as  for  the  purpose  of  going  around 
a  wreck,  washout,  or  other  obstruction,  and  taking 
another  train  or  car.87  One  who  leaves  a  car  for 
the  purpose  of  avoiding  a  collision  does  not  lose 
his.  right  to  protection  as  a  passenger,58 

which  by  accident,  misfortune,  fault 
of  the  carrier,  or  the  misconduct  of 
the  employees  of  a  carrier  of  pas- 
sengers, continuous  transit  may  be 
interrupted  without  fault  on  the  part 
of  the  passenger,  and  In  such  cases 
the  passenger  may  be  entitled  to  re- 
sume his  journey,  and  to  be  trans- 
ported us  though  no  interruption  had 
occurred.  Gulf,  etc.,  R.  Co.  v.  Henry, 
84  Tex.  678,  19  SW  870,  16  LRA  318. 

64.  New  York,  etc.,  R.  Co.  v.  Win- 
ter, 148  U.  S.  60,  12  SCt  366,  36  L. 
ed.  71;  Cherry  v.  Kansas  City,  etc., 
R.  Co.,  62  Mo.  A.  499;  Tarbell  v. 
Northern  Cent.  R.  Co.,  24  Hun  (N. 
Y.)  51;  Beebe  v.  Ayres.  28  Barb. 
(N.  Y.)  275;  Dietrich  v.  Pennsylvania 
R.  Co.,  71  Pa.  432,  10  AmR  711. 

Stop-over  privileges  generally  see 
infra  It  1239-1243. 

56.    State  v.  Grand  Trunk  R.   Co. 


of  Canada,  58  Me.  176,  4  AmR  258: 
Lemery  v.  Great  Northern  R.  Co.,  83 
Minn.  47,  85  NW  908;  Chicago,  etc., 
R  Co.  v.  Sattler,  64  Nebr.  636,  90 
NW  649.  97  AmSR  666,  57  LRA  890. 
[a]  Where  a  through  passenger 
on  a  through  train,  which'  does  not 
stop  at  intermediate  stations  to  re- 
ceive or  discharge  passengers,  leaves 
such  train  without  the  knowledge, 
consent,  or  Invitation  of  the  com- 
pany, at  an  intermediate  station  at 
which  the  train  stops  for  some  pur- 
pose  incident   to   its    operation   and 


management  only,  he  abandons  for 
the  time  being  his  relation  as  a  pas- 
senger and   assumes   all   risks   inci- 


dent to  his  movements.  Lemery  v. 
Great  Northern  R.  Co.,  83  Minn.  47, 
85  NW  908;  De  Kay  v.  Chicago,  etc.. 
R.  Co.,  41  Minn.  178,  43  NW  182,  16 
AmSR  687,  4  LRA  632. 

66.  Chicago,  etc..  R.  Co.  v.  Sattler, 
'64   Nebr.   636,  90  NW  649,  97  AmSR 

666,    67    LRA    890. 

67.  Dwlnelle  v.  New  York  Cent., 
etc.,  R.  Co.,  120  N.  Y.  117.  24  NE  319. 
17  AmR  611,  8  LRA  224  frev  45  Hun 
1391:  Bugge  v.  Seattle  Electric  Co., 
54  Wash.  483,  103  P  824;  Klllmyer  v. 
Wheeling  Tract.  Co.,  72  W.  Va.  148, 
77  SE  908,  48  LRANS  683  and  note: 
Conroy  v.  Chicago,  etc.,  R.  Co.,  »« 
Wis.  243,   70  NW  486,  88  LRA  419. 

[a]  Alighting  because  of  wreck 
on  track  ahead. — When  a  journey  is 
interrupted  by  a  wreck  on  the  track 
ahead,  the  passengers  who  alight 
from  the  train,  under  the  direction 
of  the  company's  eervants,  for  the 

furpose  of  going  around  the  wreck 
o  continue  the  journey  on  another 
train,  remain  passengers  while  mak- 
ing the  transfer  and  waiting  for  the 
train.  Conroy  v.  Chicago,  etc.  R. 
Co.,  96  Wis.  243,  70  NW  486,  38  LRA 
419. 

[b]  Where  an  obstruction  pre- 
vents the  farther  passage  of  a  sweet 
oar,  and  another  is  substituted  by 
the  carrier,  the  carrier's  duty  to  care 
for  the  safety  of  its  passengers  con- 
tinues while  one  with  ordinary  care 
is  attempting  to  reach  the  substi- 
tuted car.  Killmyer  v.  Wheeling 
Tract.  Co..  72  W.  Va.  148,  77  SE  908, 
48  LRANS  683  and  note  [quot  CycJ. 

68.  Gradert  v.  Chicago,  etc.,  R. 
Co.,  109  Iowa  547,  80  NW  559;  Toledo 
Cons.  St.  R.  Co.  v.  Fuller,  17  Oh.  Clr. 
Ct  562,  9  Oh.  Clr.  Dec  123. 
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[§§  1052-1053 


[1 1052]  (b)  At  Transfer  Station.  While  trans- 
ferring from  one  train  or  car  to  another  and  while 
waiting  at  a  transfer  point  for  the  purpose  of  con- 
tinuing the  journey,  under  a  ticket  entitling  the 
passenger  so  to  do,  the  relation  of  carrier  and  pas- 
senger continues,*8  as  while  transferring  from  one 
street  car  to  another.*0  But  where  a  person  desires 
to  travel  to  a  certain  point  on  a  designated 
train  which  does  not  stop  at  such  point,  and  at  the 
suggestion  of  the  agent  buys  a  ticket  to  an  inter- 
mediate point,  and  arrives  there  in  the  evening,  and 
later  takes  the  early  morning  train  to  his  destina- 
tion, he  is  not  a  through  passenger.81 

[$  1053]    E.  Employees  of  Others;  Special  Oail- 

59.  U.  S. — Chicago,  etc,  R.  Co.  v. 
Stephens,  218  Fed.  635,  134  CCA  263. 

Conn. — Baldwin  v.  Fair  Haven, 
etc..  R.  Co.,  68  Conn.  667,  87  A  418. 

Ga. — Riley  v.  Wrlghtsvllle,  etc, 
R.  Co..  133  Ga.  413,  6S  SE  890,  24 
LRANS    379.    18  AnnCas   208. 

111. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters. 175  111.  293,  61  NB  901. 

Me.— Knight  v.  Portland,  etc.,  R. 
Co.,  56  Me.  234,  96  AmD  449  (trans- 
ferring from   trs,ln  to  boat). 

Md. — Baltimore,  etc,  R.  Co.  v. 
State,  60  Md.  449. 

Mass. — Mlllett  v.  New  York,  etc., 
R.  Co.,  211  Mass.  486,  98  NE  574. 

Mo. — Wood  v.  Metropolitan  R.  Co., 
181   Mo.    433,   81    SW  162. 

N.  J. — Walger  v.  Jersey  City,  etc., 
St.   R.  Co.,   71   N.  J.  L.   356,  59  A  14. 

N.  C. — Bullock  v.  Atlantic  Coast 
Line  R.  Co.,  162  N.  C.  66,  67  SB  60; 
Clark  v.  Durham  Tract.  Co.,  138  N. 
C.  77,  60  SE  518,  107  AmSR  526. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Foster,  (Civ.  A.)  112  SW  797; 
St.  Louis  Southwestern  R.  Co.  v. 
Griffith.  12  Tex.  Civ.  A.  681,  35  SW  741. 

Wash. — Blomsness  v.  Puget  Sound 
Electric  R.  Co..  47  Wash.  620,  92  P 
414,  17  LRANS  763. 


!a]_  Ooonpylng  waiting  room, — 
Through  passengers  with  small 
ldren,  stopping  at  a  junction  sta- 
tion four  hours  for  a  necessary 
change  of  cars,  on  a  rainy,  cool 
night,  have  the  right  to  occupy  the 
waiting  room  until  the  arrival  of 
their  train,  and,  for  expelling  them 
therefrom,  the  company  is  Just  as 
liable  as  If  they  had  been  ejected 
from  a  train.  St.  Louis  Southwest- 
ern R.  Co.  v.  Foster,  (Tex.  Civ.  A.) 
112  SW  797,  799  [cit  Cyc].  (2) 
Where  the  holder  of  a  through  ticket 
reached  the  junction  point  of  de- 
fendant's road  and  another  railroad 
at  midnight,  in  ignorance  that  de- 
fendant's train,  scheduled  to  leave 
that  point  at  three  twenty-flve  A.  M. 
had  been  withdrawn  because  of  high 
water,  and  not  having  sufficient 
money  to  pay  the  expense  of  going 
to  a  hotel,  in  addition  to  the  expense 
of  the  return  trip  made  necessary  by 
the  withdrawal  of  such  train,  and 
being  unable,  until  morning,  to  clear 
up  conflicting  statements  as  to  trains 
for  her  destination,  remained  until 
nine  o'clock  the  next  morning  in  the 
depot  which  was  cold  and  filthy,  and 
where  she  was  frightened  by  the  con- 
duct of  a  drunken  man,  it  was  a 
question  for  the  jury  whether  She 
was  justified  in  remaining  in  the 
depot  for  the  rest  of  the  night;  and 
it  could  not  be  said  as  a  matter  of 
law  that  she  was  not  a  passenger 
when  she  entered  the  depot,  or  that 
she  lost  her  rights  in  that  respect 
by  staying  there  too  long.  Chicago, 
etc.,  R.  Co.  v.  Stephens,  218  Fed.  536, 
134  CCA  263. 

60.  Colo. — Colorado  Springs,  etc., 
R.  Co.  v.  Petit,  37  Colo.  326,  86  P  121. 

Ga. — Valdosta  St.  R  Co.  v.  Fenn, 
11  Ga.  A.  586,  75  SE  984. 

Ind.— Citizens'  St.  R.  Co.  v.  Merl, 
134  Ind.  609,  33  NE  1014. 

Kan. — Koran  v.  Metropolitan  St.  R 
Co.,   85   Kan.  707.  118  P  875. 

Mich. — Wilson  v.  Detroit  United  R. 
Co.,  167  Mich.  107,  118,  132  NW  762 
[clt  Cyc]. 


N.  J.— Whilt  v.  State  Public  Serv- 
ice Corp.,  76  N.  J.  L.  729,  72  A  420, 
74  A  668. 

N.  T. — Miller  v.  Brooklyn  Heights 
R.  Co.,  124  App.  Div.  6tf,  108  NTS 
960. 

Pa. — Keator  v.  Scranton  Traction 
Co.,  191  Pa.  102.  43  A  86,  71  AmSR 
758,  44  LRA  546. 

[a]  XUnatnttoasv—  (1)  Where  a 
passenger  on  a  street  car  was  com- 
pelled to  alight,  In  order  to  transfer 
from  one  car  to  another  over  a  place 
where  the  track  was  being  repaired, 
the  relation  of  carrier  and  passenger 
continued  to  exist  while  such  passen- 
ger was  passing  from  one  car  to  an- 
other, so  as  to  require  defendant  to 
exercise  reasonable  care  to  have  the 
way  in  a  reasonably  safe  condition. 
Colorado  Springs,  etc.,  R.  Co.  v. 
Petit,  37  Colo.  326,  86  P  121.  (2) 
Where  a  passenger  on  a  crowded 
street  car  alighted  from  the  front 
platform  at  a  transfer  point  to  go  to 
the  rear  platform,  where  the  con- 
ductor was  standing,  In  order  to  pro- 
cure a  transfer,  he  did  not  lose  his 
status  as  a  passenger,  defeating  re- 
covery from  the  company  for  an  as- 
sault by  the  motorman  and  the  con- 
ductor. Miller  v.  Brooklyn  Heights 
R.  Co.,  124  App.  Div.  637,  108  NTS 
960. 

[b]  Waiting  la  oar, — A  passenger 
on  a  street  car  who  has  not  reached 
his  destination,  and  who  must  change 
from  one  car  to  another,  and  Is 
permitted  to  remain  in  the  first  car 
while  waiting  the  arrival  of  the  con- 
necting car,  is  still  a  passenger.  Val- 
dosta St.  R.  Co.  v.  Fenn,  11  Ga.  A. 
586.  75  SE  984. 

61.  Barnett  v.  Minneapolis,  etc., 
R.   Co.,   123    Minn.    153,   143   NW  263, 

48  LRANS  262. 
63.    Ala. — McCauley   v.   Tennessee 

Coal,  etc,  Co.,  93  Ala.  866,  9  S 
611. 

Ga. — Gregory  v.  Georgia  Granite 
R.  Co.,  182  Ga.  687,  64  SE  686. 

Mo. — Kansas  City,  etc..  R.  Co.  v. 
Southern  R.  News  Co.,  151  Mo.  273, 
52  SW  205,  74  AmSR  545,  45  LRA 
380. 

Or. — Gray  v.  Columbia  Cent.  R.  Co.. 

49  Or.  18,  88  P  297. 
Pa. — Cumberland  Valley   R.   Co.   v. 

Myers,  55  Pa.  288.  '  But  see  Small- 
wood  v.  Baltimore,  etc.,  R.  Co.,  31 
Pa.  Co.  561  (news  agent  on  train  held 


not  to  be  a  passenger). 
Tex. — Trinity     Valley 
Stewart,   (Civ.  A.)  62  SW  1085. 


Ont. — Torpy  v.  Grand  Trunk  R. 
Co.,  20  U.  C.  Q.  B.  446. 

[a]     Employee    of    lumber    oom- 

paiy.— Where  by  arrangement  be- 
tween a  lumber  company  and  a  rail- 
road company  the  latter  agrees  to 
carry  the  employees  of  the  former  to 
and  from  work,  an  employee  thus 
riding  Is  a  passenger.  Central  of 
Georgia  R.  Co.  v.  Besslnger,  17  Ga. 
A.  617,  87  SE  920;  Trinity  Valley  R 
Co.  v.  Stewart,  (Tex.  Civ.  A.)  62  SW 
1085. 

[bl  The  conductor  of  private 
freight  oars,  not  in  the  employ  of  the 
railroad  company.  Is  not  considered 
as  a  servant;  he  Is  a  passenger. 
Cumberland  Valley  R.  Co.  v.  Myers, 
56  Pa.   288. 

[c]     Servant  of  railroad  oontrao- 


ings  on  Trains.  Persons  engaged  in  occupations 
involving  their,  transportation  on  passenger  trains, 
and  not  employees  of  the  railroad  company,  but 
carried  under  special  contracts  with  the  company, 
have  been  held  to  be  entitled  to  the  rights  of  pas- 
sengers.82 And  one  is  not  deprived  of  the  protec- 
tion due  a  passenger  when  carried  on  a  passenger 
train  by  arrangement  with  the  railroad  -  company, 
by  the  fact  that  he  is  there  for  the  purpose  of  trans- 
acting some  business  or  of  carrying  on  some  occu- 
pation with  the  consent  of  the  company;**  but  this 
does  not  apply  to  one  who  is  allowed  such  a  privi- 
lege by  mere  sufferance  or  permission.**  Thus  a 
newspaper  peddler  on  a  train  or  a  street  car  by 

tor. — (1)  One  Is  not  lawfully  on  the 
cars  with  the  consent  of  the  com- 
pany, where  it  appears  that  he  Is  a 
servant  and  workman  employed  by 
certain  contractors  in  ballasting  de- 
fendants' railroad;  that  in  perform- 
ing euch  work  certain  cars  and  en- 
gines, under  the  guidance  and  man- 
agement of  defendants'  servants,  are 
used  for  the  transporting  of  mate- 
rials; and  that  during  the  time  he  is 
such  workman,  being  carried,  by  per- 
mission of  the  conductor,  from  his 
place  of  work  to  his  home,  by  the 
negligent  management  of  the  train 
he  sustained  certain  personal  Inju- 
ries, and  where  it  appears,  in  addi- 
tion, that  defendants  are  bound  by 
their  contract  only  to  provide  an  en- 
gine and  platform  cars  for  carrying 
materials,  not  for  the  carrying  of 
the1  contractors'  workmen.  Sheer- 
man  v.  Toronto,  etc.,  R.  Co.,  34  U.  C. 
Q.  B.  451;  Graham  v.  Toronto,  etc.. 
R.  Co.,  23  U.  C.  C.  P.  541.  (2)  Under 
exactly  similar  circumstances,  plain- 
tiff, a  servant  in  the  employ  of  a 
contractor  with  defendants  for  keep- 
ing their  railroad  in  repair,  was  held 
to  occupy  the  position  of  a  passen- 

?:er,  for  the  reason  that  it  appeared 
hat  he  was  carried  for  a  consider- 
ation under  a  contract  to  that  effect.  ■ 
Torpy  v.  Grand  Trunk  R.  Co..  20  C. 
C.  Q.  B.  446.  (3)  A  person  in  the 
service  of  a  contractor  engaged  in 
getting  out  timbers  for  a  railroad, 
who  with  his  fellow  workmen  rides 
on  a  train  which  is  Intended  only  for 
the  use  of  the  r-ilroad  employees, 
knowing  that  no  other  persons  are 
allowed  to  ride  on  It  without  the 
consent  of  the  superintendent,  pay- 
ing no  fare,  but  using  the  train  as 
an  accommodation  in  going  to  and 
returning  from  his  work,  Is  not  to 
be  regarded  as  a  passenger;  nor  can 
he  be  regarded  as  a  mere  .trespasser 
when  it  is  shown  that  the  workman 
so  used  the  train  for  several  months, 
with  the  knowledge  of  the  conductor 
and  without  objection  from  him. 
McCauley  v.  Tennessee  Coal,  etc, 
Co.,  93  Ala.  366,  9  S  611. 

[d]  An  employee  of  a  stone  quarry 
company,  who  has  no  connection  with 
the  operation  of  the  train  while  being 
transported  to  and  from  work  is  » 
passenger  of  the  railroad  company 
over  whose  track  the  train  is  oper- 
ated by  the  quarry  company  with 
the  railroad  company's  consent. 
Gregory  v.  Georgia  Granite  R  Co., 
132  Ga.  687,  64  SE  686. 

63.  Teomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal.  71:  Common- 
wealth v.  Vermont,  etc,  R.  Co.,  108 
Mass.  7,  11  AmR  301;  Alexander  v. 
Toronto,  etc.,  R.  Co.,  33  U.  C.  Q.  B. 
474. 

64,  Chicago,  etc..  R.  Co.  v.  Morran, 
117  111.  A.  42. 

[a]  Jamployee  of  lnmber  com- 
pany^—Where  the  facts  show  the  ab- 
sence of  a  contract  of  carriage  re- 
quiring the  exercise  of  care  du« 
from  a  carrier  to  a  passenger,  and 
an  employee  of  a  lumber  company 
whoBe  lumber  is  being  loaded  and 
carried  by  the  railroad  company 
rides  In  an  empty  car,  merely  by 
consent  and  permission  of  the  con- 
ductor, he  Is  not  a  passenger  in  the 
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sufferance  or  permission  merely  to  ply  his  trade  is 
not  a  passenger,  but  only  a  licensee.15  Where  a 
railroad  eompany  simply  furnishes  the  motive  power 
for  a  special  train,,  having  no  control  over  the  man- 
agement of  the  train  itself,  the  company  is  not  so 
related  to  persons  riding  on  the  train  as  to  be 
charged  with  the  duty  of  their  protection  as  pas- 
sengers." Where  an  employee  of  another  rides  on  a 
train  in  violation  of  an  express  rule  of  the  company 
forbidding  him  so  to  do,  of  which  rule  he  has  knowl- 
edge, he  is  a  trespasser.67 

A  servant  of  a  sleeping  car  company  who  is  given 
free  transportation  by  a  railroad  company  by  the 
terms  of  an  existing  contract  between  the  two  com- 
panies has  been  held  not  to  be  a  passenger  of  the 
railroad  company  on  whose  line  he  runs,  in  any 
such  sense  as  to  require  of  it  the  highest  degree 

ordinary  sense  of  the  term,  although 
not  a  trespasser  on  the  train.  Gra- 
dfn  v.  St.  Paul,  etc.,  R.  Co.,  SO  Minn. 
217,  14  NW  881. 

66.  Chicago,  etc.,  R.  Co.  v.  Moran, 
117  111:  A.  42;  Rosenkovlts  V.  United 
R.,  etc.,  Co.,  108  Md.  306,  70  A  108; 
Barry  v.  Union  R.  Co.,  105  App.  Dlv. 
520.  94  NTS  449;  Blackmore  v.  To- 
ronto St.  R.  Co.,  38  U.  C.  Q.  B.  172. 


of  care  and  skill  in  the  operation  of  its  road;*8  but 
on  the  other  hand,  it  has  been  held  that  such  servant, 
although  not  a  passenger  in  the  ordinary  meaning 
of  the  word,  yet  occnpies  the  position  of  a  passenger 
in  regard  to  the  careful  running  and  management  of 
the  train.4* 

Postal  clerks.  Although  it  has  been  held  that  a 
postal  clerk  while  on  a  train  in  the  performance  of 
his  duties  is  not  a  passenger,  so  that  the  railroad 
company  is  liable  to  him  for  an  injury  only  in  case 
of  negligence  which  would  render  it  liable  to  its 
own  employees,70  by  the  weight  of  authority  a 
postal'clerk,  employed  in  the  service  of  the  govern- 
ment and  engaged  in  its  service,  traveling  on  a  train, 
whom  by  contract  with  the  government  the  company 
is  bound  to  carry,  must  be  considered  a  passenger, 
at  least  in  so  far  as  the  company's  liability  for  his 


[ 
car 


a]     A  newsboy,  entering  a  street 

for  the  purpose  of  selling  papers 

and    without   paying   fare,   is    not   a 

fiassonger  but  a  mere  licensee  or 
respasser.  Rosenkovlts  ▼.  United 
R.  etc.,  Co.,  108  Md.  806,  70  A  108; 
Barry  v.  Union  R.  Co.,  105  App.  Dlv. 
620.   94  NTS  449. 

86.  Clougb  v.  Grand  Trunk  West- 
ern  R.  Co.,  16B  Fed.  81,  85  CCA  1,  11 
LRANS  446;  Robertson  v.  Old  Colony 
R.  Co.,  156  Mass.  526,  31  NE  650,  32 
AmSR  482;  Galveston,  etc.,  R.  Co.  v. 
Parsley,  6  Tex.  Civ.  A.  150,  26  SW 
<4. 

[a]  A  circus  employee,  riding  in 
a  ear  belonging  to  Ida  employers 
who  had  contracted  with  the  railroad 
company  for  motive  power,  the  use 
of  Its  tracks,  and  trainmen,  under  a 
contract  exempting  the  company 
from  liability  for  injuries  to  any 
person  using  the  train  from  any 
cause  whatever,  has  been  held  not 
to  be  a  passenger.  Clough  v.  Grand 
Trunk  Western  R.  Co.,  156  Fed.  81, 
85  CCA  1,  11  LRANS  446. 

[b]  dairying:  soldiers, — Where  a 
railroad  company  furnishes  a  spe- 
cial train,  manned  with  Its  own 
crew,  for  the  purpose  of  transport- 
ing a  company  of  soldiers,  the  sol- 
diers occupy  to  the  railroad  company 
the  relation  of  passengers.  Galves- 
ton, etc.,  R.  Co.  v.  Parsley,  6  Tex. 
Civ.  A.  160,  25  SW  64. 

VI.  Prescott,  etc.,  R.  Co.  v.  Hop- 
kins.  122  Ark.  168,  182  SW  651. 

[a  J  Bmployee  of  lumber  com- 
pany.— Where  a  lumber  company 
and  a  subsidiary  railroad  company 
had  passed  rules  forbidding  em- 
ployees of  the  lumber  company  to 
use  the  trains  for  their  own  benefit, 
and  an  employee  knew  that  fact,  he 
was  a  trespasser  when  riding  on  a 
train.  Prescott,  etc.,  R.  Co.  v.  Hop- 
kins. 122  Ark.  168,  182  SW  661. 

68.  Denver,  etc.,  R.  Co.  v.  Whan, 
39  Oolo.  230,  89  P  39,  11  LRANS  432, 
12  AnnCas  732;  Hughson  v.  Rich- 
mond, etc.,  R.  Co.,  2  App.  (D.  C.)  98. 

[a]  A  sleeping  oar  conductor  has 
been  held  not  to  be  a  passenger  of 
the  railroad  company.  Denver,  etc., 
R.  Co.  v.  Whan,  39  Colo.  230,  89  P  89, 
11  LRANS  432,  12  AnnCas  732. 

68.  Jones  v.  St.  Louis  Southwest- 
ern, etc,  R.  Co.,  126  Mo.  666,  28  SW 
883,  4«  AmSR  514,  26  LRA  718;  Mur- 
ray v.  Philadelphia,  etc.,  R.  Co.,  249 
Pa.  126,  94  A  558;  Coleman  v.  Penn- 
sylvania R.  Co..  242  Pa.  304,  89  A  87, 
50  LRANS  432.  AnnCasl916B  529. 
But  see  Lewis  v.  Pennsylvania  R. 
Co..  220  Pa.  817,  69  A  821,  18  LRANS 
279,  13  AnnCas  1142  (holding  that 
one  not  in  the  employment  of  a  rail- 
road company,  but  using  Its  facilities 
under  a  contract  between  the  rail-  I 
road  company  and  his  employer,  the  ' 


Pullman  car  company,  which  sim- 
ply permits  his  carriage  for  and  In 
connection  with  the  business  of  his 
employer  conducted  on  the  railroad, 
is  not  a  passenger,  but  a  fellow 
servant  of  the  trainmen,  under  Act 
April  4,  1868   [P.  L.  68]). 

[a]  TJlnstratloii. — Plaintiff,  at  the 
time  of  the  injury  complained  of, 
was  in-  the  general  employment  of 
the  Pullman  palace  car  company  as 
a  car  porter,  by  virtue  of  a  contract 
between  him  and  the  said  company, 
by  which,  among  other  things,  it  was 
stipulated  that  In  consideration  of 
said  employment  he  undertook  and 
bound  himself  to  obey  all  rules  and 
regulations  of  the  transportation 
company  made  for  the  government 
of  their  own  employees,  over  whose 
line  the  cars  of  the  Pullman  com- 
pany might  operate,  while  said  por- 
ter was  traveling  over  said  line  In 
the  employment  and  service  of  the 
Pullman  company.  There  was  in 
force  at  the  time  of  the  Injury  to 
plaintiff  a  contract  between  the  Pull- 
man company  and  defendant,  by  the 
terms  of  which  the  Pullman  com- 
pany agreed  to  furnish  sleeping  and 
parlor  cars,  to  be  used  by  the  rail- 
way company  for  the  transportation 
of  passengers,  the  Pullman  company 
agreeing  to  furnish  at  its  own  cost 
one  or  .more  employees  on  each  car, 
whose  duty  it  should  be  to  collect 
fares  for  the  accommodation  fur- 
nished in  said  car,  and  generally  to 
wait  upon  passengers  therein  and 
provide  for  their  comfort.  The  con- 
tract between  the  Pullman  company 
and  the  railway  company  also  pro- 
vided that  the  employees  of  the  Pull- 
man company  should  be  governed  by 
and  subject  to  the  rules  and  regula- 
tions of  the  railway  company  adopted 
for  the  government  of  the  railroad 
company^  employees.  It  was  held: 
First.  That  the  porter,  while  merely 
riding  in  the  Pullman  car  and  look- 
ing after  the  welfare  of  the  passen- 
f;ere  therein,  was  in  no  sense  a  fel- 
ow  servant  with  those  operating  the 
engine  and  train.  Second.  That  the 
porter,  being  transported  over  de- 
fendant's road  under  a  contract 
which  was  supported  by  a  sufficient 
consideration,  was  entitled  to  the 
rights  of  a  passenger  in  respect  to 
careful  running  and  management  of 
the  train;  and  that  he  did  not  differ 
materially  from  mall  agents,  express 
agents,  and  persons  in  like  circum- 
stances who  are  transported  under 
contracts  of  a  similar  nature.  Jones 
v.  St.  Louis  Southwestern,  etc.,  R. 
Co.,  125  Mo.  666,  28  SW  883,  46  Am 
SR  514.  26  LRA  718. 

70.  Martin  v.  Pittsburgh,  etc.,  R. 
Co..  203  U.  S.  284,  27  SCt  100,  51  L. 
ed.  184,  8  AnnCas  87:  Yarrington  v. 
Delaware,  etc.,  Co.,  148  Fed.  666  [aff 
152  Fed.  396,  81  CCA  6221  (con- 
struing Pennsylvania  statute);  Pitts- 
burgh, etc.,  R.  Co.  v.  Bishop,  IS  Oh. 
Clr.  Ct.  380,  7  Oh.  Clr.  Dee.  73  (under 
Pennsylvania  laws);  Martin  v.  Phila- 
delphia, etc.,  R.  Co.,  200  Pa.  603,  60 
A  193;  Foreman  v.  Pennsylvania  R. 
Co.,  196  Pa.  499,  46  A  109;  Pennsyl- 
vania R.  Co.  v.  Price.  96  Pa.  256  [dis- 


missed because  no  substantial  fed- 
eral ground  involved  113  U.  S.  218, 
6  SCt  427,  28  L.  ed.  980]  (construing 
Act  April  4,  1868.  %  1). 

71.  U.  S. — Gleeson  v.  Virginia 
Midland  R  Co.,  140  U.  8.  435,  11  SCt 
859,  35  L.  ed.  458;  Southern  Pac.  Co. 
v.  Cavln,  144  Fed.  848,  76  CCA  350; 
Tarrlngton  v.  Delaware,  etc.,  Co.,  143 
Fed.  566  [aff  162  Fed.  396,  81  CCA 
5221;  Arrowsmlth  v.  Nashville,  etc., 
R.  Co.,  57  Fed.  165.  But  see  Price  v. 
Pennsylvania  R.  Co.,  113  U.  S.  218,' 
5  SCt  427,  28  L.  ed.  980  [dism  writ  of 
error  96  Pa.  256]  (holding  that  a  per- 
son, traveling  on  a  railroad,  In 
charge  of  malls,  does  not  acquire  the 
rights  of  a  passenger.  In  case  he  is 
Injured  oin  the  railroad  through  neg- 
ligence of  the.  company's  servants). 

Del. — Wood  v.  Philadelphia,  etc., 
R.  Co.,  84  Del.  836,  76  A  613. 

D.  C— Llndsey  v.  Pennsylvania  R. 
Co.,  26  App.  503,  6  AnnCas  862;  Ches- 
apeake, etc,  R.  Co.  v.  Patton,  23  App. 
113. 

111. — Gemmlll  v.  Illinois  Cent.  R. 
Co.,  186  111.  A.  124:  Barker  v.  Chi- 
cago, etc.,  R.  Co..  149  III.  A.  520  [aff 
243  111.  482,  90  NE  1057,  134  AmSR 
382,  26  LRANS  1058  and  note]; 
Wabash  R.  Co.  v.  Jelllson,  124  111.  A. 
662. 

Ind. — Malott  v.  Central  Trust  Co., 
168  Ind.  428,  79  NE  369,  11  AnnCas 
879  and  note;  Cleveland,  etc.,  R.  Co. 
v.  Ketcham,  138  Ind.  346.  33  NE  116, 
86  AmSR  650,  19  LRA  839  and  note; 
Ohio,  etc.,  R.  Co.  v.  Volght.  122  Ind. 
288,  23  NE  774;  Pittsburgh,  etc..  R. 
Co.  v.  Blr,  66  Ind.  A.  598,  105  NE  921; 
Southern  R.  Co.  v.  Uts,  52  Ind.  A. 
270,  98  NE  875. 

Iowa. — Weber  v.  Chicago,  etc,  R. 
Co.,  151  NW  852. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Kingman,  85  BW  264,  18  KyL  83 
tdlst  and  expl  Price  v.  Pennsylvania 
R.  Co.,  113  U.  S.  218,  6  SCt  427,  28 
L.  ed.  9801. 

Me. — Llbby  v.  Maine  Cent.  R  Co., 
85  Me.  34,  26  A  943,  20  LRA  812. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  72  Md.  36.  18  A  1107,  20  Am 
SR  454,  6  LRA  706. 

Mass. — Stoddard  v.  New  York,  etc., 
R.  Co.,  181   Mass.  422,  63  NE  927. 

Minn. — Decker  v.  Chicago,  etc.,  R. 
Co.,  102  Minn.  99,  112  NW  901. 

Mo. — Mellor  v.  Missouri  Pac.  R. 
Co.,  105  Mo.  456.  14  SW  758,  16  SW 
849,  10  LRA  36;  Magoffin  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  540,  16  SW  76,  22 
AmSR  798:  Farmer  v.  St.  Louts,  etc., 
R  Co.,  178  Mo.  A.  679.  161  SW  327: 
Lasater  v.  St.  Louis,  etc.,  R.  Co.,  177 
Mo.  A.  534,  160  SW  818;  Dunlap  v. 
Chicago,  etc.,  R.  Co.,  145  Mo.  A.  215, 
129    SW  262. 

Mont. — Hosklns  v.  Northern  Pac. 
R  Co.,  39  Mont.  394,  400,  102  P  988 
[quot  CycJ. 

N.  Y.— Seybolt  v.  New  York,  etc., 
R.  Co.,  95  N.  Y.  562,  47  AmR  76; 
Nolton  v.  Western  R.  Corp..  15  N.  Y. 
444,  69  AmD  623. 

N.  C. — Grant  v.  Raleigh,  etc.  R 
Co..  108  N.  C.  462.  13  SB  209. 

Oh. — Pittsburgh,  etc..  R.  Co.  v. 
Pool,  1  Oh.  A.  486,  35  Oh.  Clr.  Ct, 
MO. 
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personal  injuries  through  negligence  is  concerned.72 
Express  messengers.  An  express  messenger  em- 
ployed and  paid  solely  by  an  express  company  and 
entitled  under  an  arrangement  between  the  express 
company  and  the  railroad  company  to  ride  on  the 
trains  of  the  latter  in  the  discharge  of  his  duties  is 
a  passenger  while  on  such  train  in  the  discharge  of 
his  duties  and  is  entitled  to  the  same  degree  of  pro- 
tection,'3 although  no  charge  is  made  for  his  trans- 
portation.74   But  it  has  been  held  that  the  relation 


of  such  messenger  to  the  railroad  company  it 
analogous  to  that  of  one  of  its  own  employees;"  tod 
that,  where  the  messenger  agrees  to  hold  the  car- 
rier harmless  for  personal  injuries,  he  does  not 
stand  in  the  relation  of  a  passenger.  An  employee 
of  an  express  company  employed  to  load  and  to 
unload  express  matter  into  and  from  cars  at  a  sta- 
tion is  not  a  passenger.77 

[$  1054]    F.  Carrier's  Employees.78    It  is  evident 
that  the  liability  of  the  carrier  for  injuries  to  pas- 


8.  C. — Hammond  v.  Northeastern 
R  Co.,  40  S.  C.  L.  ISO,  24  AmR  467. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Por- 
ter, 117  Tenn.  13,  94  SW  666,  10  Ann 
Cas  789. 

Tex.-^-Gulf,  etc.,  R  Co.  v.  Wilson, 
79  Tex.  S71,  15  SW  280,  23  AmSR  345, 
11  LRA  486;  Houston,  etc.,  R.  Co.  v. 
Hampton,  64  Tex.  427:  Sproule  v.  St. 
Louis,  etc.,  R.  Co.,  (Civ.  A.)  91  SW 
657;  Houston,  etc.,  R.  Co.  v.  McCul- 
lough.  22  Tex.  Civ.  A.  208,  65  SW 
392;  International,  etc.,  R.  Co.  v. 
Davis.  17  Tex.  Civ.  A.  340,  43  SW 
640. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37   Utah  681.  109  P  458. 

Vt. — Hale  v.  Grand  Trunk  R.  Co., 
60  Vt.  605.  15  A  300,  1  LRA  187. 

Va. — Washington,  etc..  R.  Co.  v. 
Carter,   117  Va.  424,   85  SB  482;  Vlr- 

flnlan  R.  Co.  v.  Bell,  116  Va.  429.  79 
E  396.  AnnCasl91BA  804;  Norfolk, 
etc.,  R  Co.  v.  Shott,  92  Va.  34,  22  SE 
811. 

Eng. — ■ Collett  v.  London,  etc.,  R 
Co.,  16  Q.  B.  984,  71  ECL  984,  117 
Reprint  1158. 

N.  W.  Terr. — Kenny  v.  Canadian 
Pac.  R.  Co.,  5  Terr.  L.  420. 

"It  is  settled  law  that  in  the  car- 
riage of  the  route  agents  or  postal 
clerks  of  the  United  States,  charged 
with  duties  respecting  the  protection 
and  proper  distribution  of  the  malls 
carried  under  contracts  in  accordance 
with  law,  the  carrier  is  under  the 
same  obligation  to  them,  as  regards 
suitable  and  safe  carriage,  that  it  is 
to  Its  ordinary  passengers."  Llnd- 
sey  v.  Pennsylvania  R.  Co.,  26  App. 
(D.  C.)  503,  506,  6  AnnCas  862. 

"As  a  matter  of  general  law,  aside 
from  any  local  statute,  a  railway 
mail  clerk,  while  engaged  in  the  per- 
formance of  his  duties,  is  unques- 
tionably to  be  regarded  as  a  passen- 
frer.  and  entitled  to  the  rights  and 
mmunitles  growing  out  of  that  re- 
lation. This  Is  decided  by  courts  of 
the  highest  character,  the  authority 
of  which  Is  not  to  be  resisted."  Yar- 
rington  v.  Delaware,  etc.,  Co.,  143 
Fed.  565,  667  [aff  152  Fed.  396,  81 
CCA  5221. 

[a]  where  a  railroad  company 
honors  a  postal  clerk's  photograph 
commission  which  he  had  received 
before  the  company  came  Into  pos- 
session of  the  road,  he  has  the  same 
rights  as  a  passenger,  as  if  the  com- 
mission was  directed  to  the  company 
specifically.  Cleveland,  etc.,  R.  Co. 
v.  Ketcham.  133  Ind.  846.  33  NJ5  116, 
36  AmSR  550,  19  LRA  339. 

[b]  Continuance  of  relation.— 
(1)  Where  a  railroad  company  is 
bound  to  deliver  mail  from  a  sta- 
tion to  a  post  office,  and  an  incom- 
ing railroad  mail  clerk  is  bound  to 
accompany  the  mail  to  the  office,  the 
relation  of  carrier  and  passenger  ex- 
isting between  him  and  the  company 
continues  until  the  arrival  of  the 
mail  at  the  post  office.  Texas,  etc., 
R.  Co.  v.  Cassldy,  (Tex.  Civ.  A.)  137 
SW  389.  (2)  A  mall  clerk  is  a  pas- 
senger of  the  defendant  carrier  as 
well  while  in  transit  as  during  the 
ensuing  period,  when  he,  pursuant  to 
a  long  continued  custom,  remains  in 
the  yards  of  defendant  at  work  In 
his  car.  Wabash  R.  Co.  v.  Jelllson, 
124  111.  A.  652. 

[c]  Presenting  commission.— 
Where  a  railroad  company  continu- 
ously recognizes  the  right  of  a  pos- 
tal clerk  to  free  transportation  under 
his  commission,  he  has  the  right  to 


assume  that  he  will  be  transported 
without  payment  of  a  fare,  and  the 
right  to  niter  the  car  without  look- 
ing up  the  conductor  and  Informing 
him  that  he  Is  on  the  train  and  pre- 
senting his  commission.  Cleveland, 
etc.,  R.  Co.  v.  Ketcham,  133  Ind.  846, 
23  NE  116,  36  AmSR  650,  19  LRA 
339. 

[d]  Hot  employee. — A  United 
States  railroad  postal  clerk  Is  in  no 
sense  an  employee  of  the  railroad 
company  on  whose  trains  he  travels 
In  the  performance  of  his  official 
duty,  and  Is  to  all  Intents  and  pur- 
poses a  passenger  for  hire.  Chesa- 
peake, etc.,  R  Co.  v.  Patton,  23  App. 
(D.  C.)  113. 

72.  See  Infra  I  1311. 

[a]  Written  contract  unnecessary. 
— To  establish  a  liability  of  a  rail- 
road company  for  Injuries  to  a 
United  States  mail  clerk,  it  Is  not 
necessary  to  show  a  written  contract 
between  the  company  and  the  United 
States  to  carry  mall.  International, 
etc.,  R.  Co.  v.  Davis,  17  Tex.  Civ.  A. 
340,   43   SW  540. 

73.  U.  S.— Voight  v.  Baltimore, 
etc.,  R.  Co.,  79  Fed.  661. 

Ala. — Southern  R.  Co.  v.  Harring- 
ton, 166  Ala.  680,  52  S  67;  139  AmSR 
69. 

Ark. — Fordyce  v.  Jackson,  S6  Ark. 
594.   20  SW  528,  697. 

Cal. — Yeomans  v.  Contra  Costa 
Steam  Nav.  Co.,  44  Cal.  71. 

111.— Blank  v.  Illinois  Cent.  R.  Co., 
80  111.  A.  476  [aff  182  111.  332,  56  NE 
3321 

Kan. — Sewell  v.  Atchison,  etc.,  R 
Co.,  78  Kan.  1,  3,  96  P  1007  [cit 
Cyc]. 

Ky. — Davis  v.  Chesapeake,  eta,  R 
Co.,  122  Ky.  528,  92  SW  339,  29  KyL 
63.  121  AmSR  481,  5  LRANS'458.  12 
AnnCas  723  and  note:  Kentucky  Cent. 
R  Co.  v.  Thomas,  6  KyL  599.  13  Ky. 
Op.  269. 

N.  Y. — Brewer  v.  New  York,  etc., 
R.  Co.,  124  N.  Y.  69,  26  NE  324,  21 
AmSR  647,  11  LRA  483;  Blair  v.  Erie 
R.  Co.,  66  N.  Y.  318.  2*  AmR  66. 

Oh. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Camey,  12  Oh.  Ctr.  Ct.  543,  5  Oh. 
Cir.  Dec.  631. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
West.  38  Okl.  581,  134  P  666. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Bla- 
lack,  105  Tex.  296.  147  SW  569  [aft* 
(Civ.  A.)  128  SW  706];  San  Antonio, 
etc.,  R.  Co.  v.  Adams,  6  Tex.  Civ.  A. 
102,   24  SW  839. 

Ont. — Jennings  v.  Grand  Trunk  R. 
Co..  15  Ont.  A.  477. 

[a]  •  "The  messenger  Is  a  pas- 
senger In  the  sense  that  he  Is  not  a 
mere  licensee,  a  trespasser,  nor  an 
employee  of  the  railroad  company, 
but  one  who,  through  his  employer, 
the  express  company,  has  bargained 
for  the  privilege  of  riding  upon  the 
train.  He  is  not  a  passenger  in  the 
sense  that  his  primary  object  in  so 
doing  was  to  be  conveyed  from  one 
point  to  another."  Sewell  v.  Atchi- 
son, etc.,  R.  Co.,  78  Kan.  1,  3,  96  P 
1007. 

[b]  On*  temporarily  supplying 
the  place  of  an  express  messenger 
stands  In  the  same  position  as  the 
messenger  and  Is  entitled  to  the 
same  protection.  Blair  v.  Erie  R. 
Co..  66  N.  Y.  313,  23  AmR  55. 

[c]  Acting  also  as  baggage  mas- 
ters—Where an  express  agent  on  a 
railroad  train  acts  In  the  capacity  of 
baggage  master,  under  the  employ 
and  control  of  the  railroad  company. 


and,  in  addition  thereto,  acts  in  the 
capacity  of  express  messenger  for 
the  express  company,  under  an  ar- 
rangement between  the  railroad  com- 
pany and  the  express  company,  and 
is  required  by  the  nature  of  his  *m- 

&loyment  to  occupy  a  place  in  the 
aggage  and  /express,  car  which  Is 
used  for  both  purposes,  he  will  be 
entitled  only  to  the  rights  of  an 
employee  as  regards  the  liability  of 
the  railroad  company  for  an  Injury 
occurring  through  the  negligence  of 
railroad  employees.  Baltimore,  etc, 
R  Co.  v.  McCamey,  12  Oh.  Cir.  Ct 
548,  5  Oh.  Cir.  Dec.   681. 

[d]  Mights  same  as  those  of  em- 
ployer.—The  rights  of  a  messenger 
In  the  employ  of  an  express  com- 
pany are  the  same  as  those  of  -his 
employers,  under  special  contract* 
with  the  railroads  over  whose  lines 
he  travels  In  discharge  of  his  duties. 
Blank  v.  Illinois  Cent.  R  Co.,  80  I1L 
A.  475  [aft  182  111.  332.  55  NE 
3321 

741  Blair  v.  Erie  R  Co.,  66  N.  Y. 
313,  23  AmR  56. 

75.  Baltimore,  etc.,  R  Co.  v. 
Volgt,  176  U.  S.  498,  20  SCt  385,  44 
L  ed.  660;  Perry  v.  Philadelphia, 
etc.,  R  Co.,  24  Del.  399,  77  A  725. 

fa]  Discussion  of  rale.  "The  re- 
lation of  an  express  messenger  to 
the  transportation  company,  in  cases 
like  the  present  one,  seems  to  us  to 
more  nearly  resemble  that  of  an  em- 
ploye than  that  of  a  passenger.  His 
position  is  one  created  by  an  agree- 
ment between  the  express  company 
and  the  railroad  company,  ad  jus  tint 
the  terms  of  a  joint  business — the 
transportation  and  delivery  of  ex- 
press matter.  His  duties  of  personal 
control  and  custody  of  the  goods  and 
packages,  If  not  performed  t>y  an  ex- 
press messenger,  would  have  to  be 
performed  by  one  in  the  immediate 
service  of  the  railroad  company. 
And,  of  course,  if  his  position  was 
that  of  a  common  employe  of  both 
companies,  he  could  not  recover  for 
injuries  caused,  as  would  appear  to 
have  been  the  present  case,  by  the 
negligence  of  fellow-servants."  Balti- 
more, etc.,  R.  Co.  v.  Volgt,  176  U.  S. 
498,  513.  20  SCt  885.  44  L.  ed.  5(0. 

[b]  Notice  of  contract. — An  ex- 
press messenger  riding  in  a  railroad 
car  In  the  discharge  of  the  duties  of 
his  employment  Is  chargeable  with 
notice  of  the  contract  under  which 
he  Is  being  transported  by  the  rail- 
road company.  Long  v.  Lehigh  Val- 
ley R.  Co..  130  Fed.  870,  65  CCA  iU. 

76.  Baltimore,  '  etc.,  R  Co.  v. 
Volgt,  176  U.  S.  498,  513.  20  SCt  185. 
44  L.  ed.  660;  McKay  v.  Louisville, 
etc.,  R  Co.,  133  Tenn.  590,  182  SW 
874. 

[a]  Belattoa  of  employee.— An  ex- 
press messenger  Who  nas  contracted 
to  assume  the  risk  of  injuries 
through  negligence  in  the  operation 
of  the  railroad,  and  who  is  carried 
free  under  the  contract  between  the 
express  company  and  the  carrier,  baa 
been  held  to  sustain  the  relation  of 
an  employee  to  the  carrier.  Chicago, 
etc..  R.  Co.  v.  O'Brien,  132  Fed.  5SJ. 
67  CCA  421;  Long  v.  Lehigh  Valley 
R  Co..  130  Fed.  870.  65  CCA  354. 

limitation  of  liability  for  nefM- 
gsnce  see  generally  Infra  {  1161. 

77.  Piper  v.  Boston,  etc,  R.  Co., 
75  N.  H.   228.  72  A  1024. 

78.  >mployees  as  fellow  ■ervasoi 
see  Master  and  Servant  [26  Cyc 
1276]. 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sengers  is  different  from  that  of  an  employer  with 
reference  to  injuries  to  employees  in  its  service.7' 
Therefore  the  rules  of  a  carrier's  liability  as  to 
passengers  do  not  apply  to  employees  in  the  opera- 
tion of  the  cars  or  other  vehicles  in  which  passen- 
gers are  being  transported.*0  Employees  who  are 
being  carried  back  and  forth  to  and  from  their  work, 
whether  on  construction  trains  or  passenger  trains, 
and  although  they  have  no  .connection  with  the  op- 
eration of  the  train  and  are  carried  outside  of  the 
hours  of  employment  for  which  they  are  paid,  with- 
out the  payment  of  fare,  are  generally  not  to  be 
considered  as  passengers,     and  this  is  also  true  of 


an  employee  who  voluntarily  rides  on  a  train  to  his 
work,  without  payment  of  fare,  and  without  any 
arrangement  in  regard  thereto  with  the  company, 
or  of  employees  who  borrow  a  car  and  engine  with- 
out the  company's  consent  for  their  own  purposes.*1 
But  as  it  is  customary  to  give  free  transportation 
to  employees  as  a  part  of  the  consideration  for  their 
services,  it  has  been  held  that  an  employee  so  riding, 
not  for  the  purpose  of  rendering  any  service,  and 
not  rendering  any  service  on  the  train,  but  for  his 
own  pleasure  or  advantage,  even  though  continuing 
all  the,  while  in  a  popular  sense  in  the  employment 
of  the  company,  is  a  passenger,84  as  where  the  em- 


79.  McQueen  v.  Central  Union 
Pat  R.  Co..  30  Kan.  689.  1  P  139; 
Miller  v.  Cornwall  R  Co.,  154  Pa. 
478.  26  A  779;  Ryan  v.  Cumberland 
Valley  R  Co.,  23  Pa.  384. 

80.  Gillshannon  v.  Stony  Brook 
R.  Corp.,  10  Cush.   (Mass.)  228. 

81.  U.  S. — St.  Bernard  Cypress 
Co.  v.  Johnon,  222  Fed.  248,  137  CCA 
(82;  Louisville,  etc.,  R.  Co.  v.  3 tuber, 
108  Fed.  934,  48  CCA  149,  54  LRA 
696  [rev  102  Fed.  421,  and  certiorari 
den  183  U.  S.  898,  22  SCt  935,  46  L. 
ed.  395]  (foreman  of  water  supply 
riding  on  detached  engine  In  course 
of  his   duties). 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Sawyer,  156  Ala.  199,  201,  47  S  67.  19 
LRANS  717  [clt  Cyc]  (section  hand 
riding  back  and  forth  to  work  on 
car). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Wig- 

Gm.  98  Ark.  259,  135  SW  889;  St. 
ula,  etc..  R.  Co.  v.  Harmon,  85 
Ark.  503,  109  SW  295  (section  hand 
riding  to  work  on  freight  train). 

Ga. — Travelers  Ins.  Co.  v.  Austin, 
IIS  Ga.  266,  42  SE  522,  94  AmSR  125, 
59  LRA  107. 

111. — Eldem  v.  Chicago,  etc.,  R.  Co., 
158  111.  A.  82:  Emery  v.  Illinois  Cent. 
R.  Co.,  149  111.  A.  363;  Chicago  Ter- 
minal Transfer  R.  Co.  v.  O'Donnell, 
114  111.  A  346  [aft  213  111.  645,  72  NE 
1133];  St.  Louis,  etc.,  R.  Co.  v.  Wag- 
goner, 90  111.  A.  556. 

Ind. — Columbia,  -etc.,  R.  Co.  v. 
Arnold,  31  Ind.  174,  99  AmD  615; 
Southern  Indiana  R.  Co.  v.  Meesick, 
35    Ind.    A.    676,    74    NE   1097. 

Iowa. — Dodge  v.  Chicago  Great 
Western  R.  Co.,  164  Iowa  827,  146 
NW   14. 

Kan. — McQueen  v.  Central  Branch 
Union  Pac  R.  Co.,  30  Kan.  689,  1  P 
139;  Kansas  Pac.  R.  Co.  v.  Salmon,  11 
Kan.  83.  „ 

Mass. — Kilduff  v.  Boston  El.  R.  Co.. 
195  Mass.  SOT,  81  NE  191,  9  LRANS 
873;  Gillshannon  v.  Stony  Brook  R. 
Corp.,>10  Cush.  228;  Seaver  v.  Boston, 
etc.,  R.  Co.,  14  Gray  468. 

Mo. — Higgins  v.  Hannibal,  etc.,  R. 
Co.,  36  Mo.  418;  St.  Clair  v.  St.  Louis, 
etc..  R  CO.,  122  Mo.  A.  619,  99  SW 
775. 

N.  H. — KJndellan  v.  Mt.  Washing- 
ton R.  Co.,  76  N.  H.  54,  69,  79  A  691 
[cit  Cyc]. 

N  V. — Vick  v.  New  York  Cent., 
etc..  R.  Co.,  95  N.  Y.  267,  47  AmR 
36;  Ross  v.  New  York  Cent.,  etc., 
R.  Co.,  74  N.  Y.  617:  Russell  v.  Hud- 
son River  R.  Co.,  17  N.  Y.  134. 

N.  C. — Wright  v.  Northampton, 
etc.,  R  Co.,  122  N.  C.  862,  29  SE  100. 
Compare  Robertson  v.  Greenleaf- 
Jobnson  Lumber  Co.,  154  N.  C.  328, 
70  SE  630  (holding  that,  as  regards 
liability,  an  employee  of  a  lumber 
company,  who  having  boarded  a  train 
on  Its  fogging  road,  as  was  his  cus- 
tom, to  return  to  his  home  at  night 
from  his  work,  was  injured,  while 
alighting,  through  the  negligent  op- 
eration of  the  train,  was  a  pas- 
senger). 

Oh. —  Manvllle  v.  Cleveland,  etc, 
R.  Co.,  2  Oh.  Dec.  (Reprint)  369,  2 
WestLMonth   495. 

Pa. —  Ryan  v.  Cumberland  Valley 
R.    Co..  23  Pa.  384. 

R.  I. — Shannon  v.  Union  R.  Co.,  27 
R.  I.  475,  63  A  488;  Ionnone  v.  New 
York,  etc,  R.  Co.,  21  R.  I.  462,  44  A 
592.  79  AmSR  812,  46  LRA  730. 

W.      Va. — Sanderson      v.      Panther 


Lumber  Co..  50  W.  Va.  42,  40  SE  368, 
88   AmSR   841,    65   LRA   908. 

Eng. —  Tunney  v.  Midland  R.  Co., 
L.  R.  1  C.  P.  291;  Hutchinson  v. 
York,  etc.,  R.  Co.,  5  Exch.  343.  155 
Reprint  150. 

Ont. — May  v.  Ontario,  etc.,  R.  Co., 
10   Ont.   70. 

[a]  A  paymaster  of  a  railroad 
company  traveling  from  station  to 
station  to  pay  off  employees  of  the 
company  Is  not  a  passenger. 
Travelers  Ins.  Co.  v.  Austin,  116  Ga. 
264,  42  SE  522,  94  AmSR  125,  59 
LRA  107. 

[b]  As  employee  of  an  lnterurtan 
electric  railroad  oompany,  repairing 
its  tracks,  when  carried  to  and  from 
bis  work,  or  from '  point  to  point 
.along  the  line  In  a  car  of  the  com- 
pany, Is  not  a  passenger,  but  an  em- 
ployee, and  a  fellow  servant  of  those 
In  charge  of  the  car.  Indianapolis, 
etc.,  Transit  Co.  v.  Andls,  S3  Ind.  A. 
826.  72  NE  145. 

[c]  »*«»g  In  caboose.— A  person 
in  the  employ  of  a  company,  riding 
from  his  home  to  his  employment 
In  a  caboose  car  attached  to  a  freight 
train  without  paying  fare,  according 
to  the  custom  and  the  understanding 
of  the  parties,  from  which  car  and 
train  all  persons  except  employees 
of  the  company  are  excluded,  of 
which  exclusion  such  person  has  full 
knowledge.  Is  not  a  passenger.  Kan- 
sas Pac.  R.  Co.  v.  Salmon,  11  Kan. 
88. 

[d]  An  engine  wiper  riding  on  an 
engine  is  not  a  passenger,  although 
the  railroad  knows  that  he  and  other 
of  its  employees  are  habitually  vio- 
lating its  rules  which  prohibit  them, 
under  any  circumstances,  from  rid- 
ing on  an  engine.  Streets  v.  Grand 
Trunk  R.  Co.,  76  App.  Div.  480,  78 
NYS  729  [aft  178  N  Y.  653,  70  NE 
1109]. 

[el  Transportation  by  teem  — 
Where  plaintiff  and  other  workmen 
were  constructing  a  trolley  line  at 
some  distance  from  town,  and  the 
company  employing  them  furnished 
a  team  and  wagon  to  transport  them 
to  and  from  work,  they  were  em- 
ployees, and  not  passengers,  while  so 
riding.  Bowles  v.  Indian  R.  Co.,  27 
Ind.  A.  672,  62  NE  94.  87  AmSR  279. 

[f]  Employee  of  lumber  company. 
— (1)  A  lumber  company  operating 
an  engine  and  flat  cars  to  haul  tim- 
ber and  transport  its  employees  to 
and  from  their  work  Is  not  a  carrier 
of  passengers,  and  Its  employees 
while  being  transported  are  not  pas- 
sengers. Self  v.  Adel  Lumber  Co., 
5  Ga.  A.  846,  64  SE  112.  (2)  A  fore- 
man of  a  lumber  camp  whose  duty, 
in  the  Interest  of  a  common  em- 
ployer, requires  him  to  ride  on  a  log 
train  to  and  from  the  camp  to  the 
mill,  is  a  fellow  servant  with  the 
employees  of  the  same  employer 
operating  such  log  train,  and  not  a 
passenger,  unless  there  is  an  express 
or  implied  contract  requiring  him, 
directly  or  Indirectly,  to  pay  fare 
for  his  passage.  Sanderson  v.  Pan- 
ther Lumber  Co.,  50  W.  Va.  42,  40  SE 
368,  88  AmSR  841.  55  LRA  908. 

83.  Moss  v.  Johnson.  22  111.  633; 
Dodge  v.  Chicago  Great  Western  R. 
Co.,   164   Iowa  627,  146  NW   14. 

[a]  Custom.  A  custom  of  rail- 
road employees  to  ride  on  trains  run- 
ning through  the  yards  to  their 
homes,  unless  contemplated  in  their 


contract  of  employment,  will  not 
make  them  passengers  while  so 
riding.  Dodge  v.  Chicago  Great 
Western  R.  Co.,  164  Iowa  627,  146 
NW  14. 

83.  Chicago,  etc.,  R.  Co.  v.  Bryaftt, 
65  Fed.  969,  13  CCA  249. 

[a]  Thus  (l)  where  employees  of  a 
railroad  company  borrow  a  car  and 
engine  for  their  own  purposes,  by 
permission  of  the  company's  yard- 
master,  and  one  of  them  is  killed 
while  riding  thereon,  the  relation  of 
carrier  and  passenger  does  not  exist 
between  the  employee  so  killed  and 
the  railroad  company.  Chicago,  etc., 
R.  Co.  v.  Bryant,  65  Fed.  969;  Davis 
v.  Chicago,  etc.,  R.  Co.,  45  Fed.  543. 
(2)  But  where  an  engineer,  while 
under  pay  of  the  company  and  under 
direction  of  the  yardmaster,  takes 
an  engine  and  passenger  coach  some 
two  miles  down  the  track,  and  brings 
a  car  full  of  the  companv's  em- 
ployees to  the  depot  to  attend  a 
meeting,  and  returns  the  same,  the 
yardmaster  acting  as  conductor,  there 
is  some  evidence  to  establish  the  re- 
lation of  carrier  and  passenger,  al- 
though it  Is  not  shown  that  any 
fares  were  paid.  Bryant  v.  Chicago, 
etc,  R.  Co.,  53  Fed.  997,  4  CCA  146. 

84.  U.  S. — Whitney  v.  New  York, 
etc.,  R.  Co.,  102  Fed.  860,  43  CCA  19. 
69   LRA   615. 

Ala. — McDaniel  v.  Highland  Ave., 
etc.  R  Co.,  90  Ala.  64,  8  S  41. 

Colo. — Denver,  etc.,  Transit  R.  Co. 
v.  Dwyer,  20  Colo.   132,   36  P  1106. 

Ga. — Travelers  Ins.  Co.  v.  Austin, 
116  Ga.  264,  42  SE  622,  94  AmSR 
125,  59  LRA  107;  Central  R.  Co.  v. 
Henderson,  69  Ga.  716. 

111.— Illinois  Cent,  R.  Co.  v. 
O'Keefe,  63  111.  A.  102  [rev  on  the 
facts  168  111.  116,  48  NE  294.  61 
AmSR  68  and  note,  39  LRA  148]. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
v.  Isgrig,  181  Ind.  211,  104  NE  60. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Scott,  108  Ky.  292,  56  SW  674,  22 
KyL  468,  50  LRA  381.  I 

La. — Dobson  v.  New  Orleans,  etc., 
R.  Co.,  52  La.  Ann.  1127,  27  S  670. 

Mass. — Dickinson  v.  west  End  St. 
R.  Co.,  177  Mass.  365,  69  NE  60,  83 
AmSR  284,  52  LRA  326;  Doyle  v. 
Fitchburg  R.  Co.,  162  Mass.  66,  37 
NE  770,  44  AmSR  336,  25  LRA  157. 

Minn. — Rosenbaum  v.  St.  Paul,  etc., 
R.  Co.,  38  Minn.  173,  36  NW  447,  8 
AmSR  653. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
Burns,   51   N.  J.  L.   340.  17  A  630. 

N.  C. — Penny  v.  Atlantic  Coast 
Line  R.  Co..  153  N.  C.  296.  69  SE 
238,   82   LRANS   1209. 

Or. — Sucznik  v.  Alger  Logging  Co., 
76  Or.  189,  147  P  922;  Simmons  v. 
Oregon  R.  Co.,  41  Or.  151,  69  P  440, 
1022. 

Pa. — Elmer  v.  Pittsburgh  R.  Co., 
251  Pa.  605,  96  A  1054;  O'Donnell  v. 
Allegheny  Valley  R.  Co.,  59  Pa.  239, 
98   AmD   336. 

Tenn. — Chattanooga  Rapid  Transit 
Co.  v.  Venable,  105  Tenn.  460,  58 
SW  861,  61   LRA  886. 

Tex. — Johnson  v.  Texas  Cent.  R. 
Co..  42   Tex.   Civ.  A   604,   93   SW  433. 

Wash. — Harris  v.  Puget  Sound 
Electric  R  Co.,  62  Wash.  289,  297, 
100  P  838  [cit  Cyc]. 

Can. — British  Columbia  R.  Co.  v. 
Wilkinson.  45  Can.  S.  C.  263  [dlsm 
app  16  B.  C.  113]. 

[a]       Thus,  a  person,  although  in 
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ployce  is  given,  in  addition  to  his  wages,  tickets  or 
passes  which  entitle  him  to  ride  to  and  from  his 
work,  he  is,  while  riding  on  such  tickets,  a  passen- 
ger to  whom  the  carrier  owes  the  same  duty  as  to 
other  passengers.88 

Where  a  passenger  renders  service  as  an  employee, 
at  the  request  of  the  servants  of  the  carrier,  and  is 
injured  while  so  engaged,  it  has  been  held  that  he 
is,  with  reference  to  such  injury,  to*  be  deemed  an 
employee  and  not  a  passenger,  having  gone  outside 
of  his  relation  as  passenger  in  performing  the  serv- 
ice and  having  incurred  dangers  other  than  those 


involved  in  that  relation  ;•*  but  a  passenger  will  not, 
by  the  performance  of  a  casual  service  on  a  trsin, 
cease  to  be  a  passenger  and  become  an  employee 
of  the  railroad,  particularly  after  he  has  returned 
to  his  position  as  passenger. 

Elevators.  Employees  in  a  building,  such  as  a 
hotel  or  store,  are  not  passengers  while  being  car- 
ried to  and  from  their  work  on  an  elevator  owned 
and  operated  in  such  building  by  their  employer;** 
but  it  has  been  held  that  a  person  being  carried  to 
the  place  of  her  work  in  an  elevator  before  the  time 
for  her  to  begin  work  is  a  passenger  and  not  a 


the  employ  of  a  company,  must  be 
deemed  to  have  been  a  passenger 
where  he  was  traveling;  on  a  ticket 
Issued  to  the  employees  of  the  com- 
pany each  month,  containing-  more 
rides  than  were  necessary  in  travel- 
ing- to  and  from  work,  and  on  which 
employees  had  liberty  to  ride  whether 
In  the  service  of  the  company  or  on 
private  business  or  pleasure,  it  ap- 
pearing that  at  the  time  he  was 
killed  In  a  collision  caused  by  the 
gross  negligence  of  the  engineer,'  he 
was  riding  on  personal  business. 
Doyle  v.  Fitchburg  R.  Co.,  1(2  Mass. 
6«.  37  NE  770,  44  AmSR  335,  25  LRA 
167. 

[bl  While  off  duty,—  (1)  A  rail- 
road employee  traveling  free  accord- 
ing to  his  contract  of  service,  but 
on  his  own  private  business  and 
when  his  time  is  his  own,  is,  so  far 
as  relates  to  the  company's  liability 
for  injuries  due  to  the  negligence  of 
Its  employees,  a  passenger.  Mc- 
Danlel  v.  Highland  Ave.,  etc.,  R.  Co., 
90  Ala.  64,  8  S  41;  Penny  v.  Atlantic 
Coast  Line  R.  Co.,  163  N.  C.  29«,  69 
SB  238,  32  LRANS  1209;  Simmons 
v.  Oregon  R.  Co.,  41  Or.  151.  69  P 
440,  1022.  (2)  Where  an  employee  Is 
Tiding  on  a  gravel  train  back  to  the 
working  camp  to  get  a  coat  which 
he  had  left  there.  It  not  being  the 
habit  of  the  company  to  transport 
employees  for  such  purposes,  he  can- 
not be  considered  as  a  trespasser, 
and  the  company  is  responsible  for 
injuries  sustained  by  him  through 
defects  in  the  track.  Rosenbaum  v. 
St.  Paul,  etc.,  R  Co..  38  Minn.  173. 
36  NW  447.  8  AmSR  663.  (3)  A 
station  agent  riding-  to  his  home  on 
a  passenger  train  or  his  employer,  by 
permission  of  ■  the  conductor,  five 
hours  after  his  labors  of  the  day 
have  ceased,  is  a  passenger  and  does 
not  take  the  risks  attending  the 
operation  of  the  train  with  the  coach 
Instead  of  the  engine  in  front.  Louis- 
ville, etc.,  R.  Co.  v.  Scott,  108  Ky. 
392,  56  SW  674,  22  KyL  30,  60  LRA 
381. 

[c]  Section  hand  riding-  on  street 
railroad  oar. — A  section  hand  of  a 
street  railroad  company,  while  riding 
on  one  of  Its  cars  by  the  direction  or 
his  foreman,  although  paying  no 
fare,  has  been  held  to  be  a  passenger 

•  not  a  trespasser.  Denver,  etc..  Tran- 
sit Co.  v.  Dwyer,  20  Colo.  132,  36  P 
1106. 

[d]  Free  transportation  part  of 
wages. — Where  a  servant  is  given 
free  transportation  as  part  of  his 
wages  he  is  a  passenger  for  hire. 
Doyle  v.  Pitchburg  R.  Co.,  168  Mass. 
492,  44  NE  611,  ^6  AmSR  417,  33 
LRA  844;  O'Donnell  v.  Allegheny 
Valley  R.  Co..  69  Pa.  239,  98  AmD 
336. 

[e]     Permission     of     conductor*— 

Where  the  conductor  of  a  train, 
knowing  an  employee  of  the  rail- 
road to  be  aboard,  permits  him  to 
ride  without  demanding  a  pass  or  fare 
from  him.  In  violation  of  the  rail- 
road's rules,  such  employee,  riding 
openly.  Is  not  a  trespasser,  so  as  to 
exonerate  the  railroad  from  liability 
for  Injuries  to  him  resulting  from  its 
negligence.  Chattanooga  Rapid  Tran- 
sit Co.  v.  Venable,  106  Tenn.  460,  68 
SW  861.  51  LRA  886. 

[f]  A  telegraph  lineman,  while  be- 
ing transported  to  and  from  his  work 


by  the  railroad  company  by  whom  he 
Is  employed.  Is  a  passenger  to  the 
extent  that  the  company  is  bound  to 
exercise  extraordinary  diligence  to 
keep  from  injuring  him.  Carswell 
v.  Macon,  etc.,  R.  Co.,  118  Qa.  826. 
45  SB  695. 

[gj  An  employee  traveling  on  a 
train  pursuant  to  a  direction  of  the 
company  is  entitled  to  protection  as 
a  passenger.  Johnson  v.  Texas 
Cent.  R  Co.,  42  Tex.  Civ.  A  604,  93 
SW  433. 

85.  Del.— Klinck  v.  Chicago  City 
R.  Co..  262  111.  280,  104  NB  669.  62 
LRANS  70,  AnnCasl916B  177  [aft 
177  111.  A  166];  Nelson  v.  Chicago, 
etc.,  R.  Co.,  184  111.  A.  489;  St.  Louts, 
etc.,  R.  Co.  v.  Waggoner,  90  III.  A. 
556. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Langley.  178  Ind.  135.  98  NB  728; 
Indianapolis  Tract.,  etc.,  Co.  v.  Ro- 
mans, 40  Ind.  A.  184.  79  NE  1068. 

Me. — Hebert  v.  Portland  R.  Co., 
108  Me.  316,  69  A  266,  125  AmSR 
297,  13  AnnCas  886. 

-  Mich. — Eberts   v.    Detroit,   etc.,   R. 
Co.,  151   Mich.   260,  115  NW  43. 

Mo. — Haas  v.  St  Louis,  etc.,  R. 
Co.,  Ill  Mo.  A.  706,  90  SW  1155. 

N.  Y. — McOucken  v.  Western  New 
York,  etc..  R.  Co.,  77  Hun  69,  28 
NYS   298 

Pa. — O'Donnell  v.  Allegheny  Val- 
ley R.  Co..  59  Pa.  239,   98  AmD  336. 

R.  I. — Enos  v.  Rhode  Island  Subur- 
ban R.  Co.,  28  R.  I.  291,  67  A  6,  12 
LRANS  244. 

Utah. — Williams  v.  Oregon  Short 
Line  R.  Co.,  18  Utah  210,  64  P  991, 
72  AmSR  777. 

W.  Va. — Harris  v.  City,,  etc..  R.  Co.. 
69  W.  Va.  65,  70  SE  859,  50  LRANS 
706.  AnnCasl912D   69. 

"The  weight  of  authority,  as 
shown  by  recent  decisions.  Is  to  the 
effect  that  where  a  carrier  of  pas- 
sengers employs  a  person,  and  as- 
signs him  a  place  of  labor  some  dis- 
tance from  his  home,  giving  him.  In 
addition  to  his  wages,  tickets  which 
entitle  him  to  ride  to  and  from  his 
work,  he  Is,  while  riding  on  such 
tickets,  a  passenger,  and  the  carrier 
owes  him  the  duty  of  carrier  to  pas- 
senger." Indiana  Union  Tract.  Co. 
v.  Langley,  178  Ind.  135,  137,  98  NE 
728 

[a]  Illustrations.— (1)  An  em- 
ployee of  a  street  railroad  company 
while  riding  on  a  car  to  his  place 
of  work  Is  a  passenger,  if  he  so 
rides  of  his  own  volition  and  pays 
his  fare  In  coupons  Issued  to  him  by 
the  company  as  part  of  his  wages. 
Hebert  v.  Portland  R.  Co.,  103  Me. 
315,    69    A    266,    125    AmSR    297,    13 

,  AnnCas  886.  (2)  A  laborer  employed 
to  work  on  the  tracks  of  a  street  car 
company,  who  travels  on  the  com- 
pany's car  on  a  laborer's  free  pass 
to  the  place  where  he  Is  ordered  to 
work.  Is  a  passenger.  Haas  v.  St. 
Louis,  etc.,  R.  Co.,  Ill  Mo.  A.  706, 
90  SW  1165. 

[b]  A  railroad  flagman  who  re- 
ceives as  compensation  for  his  serv- 
ices a  weekly  sum  of  money  and 
transportation  tickets  on  the  railroad 
to  convey  him  to  and  from  his  work 
is  a  passenger  while  riding  home  on 
one  of  the  tickets  after  his  day's 
work  has  been  fully  completed.  Enos 
v.  Rhode  Island  Suburban  R.  Co.,  28 
R.  I.  291,   67  A  5,  12  LRANS   244. 


[c]  An  employee  directed  to  go 
to  a  particular  point  on  the  Un»  of 
a  railroad  for  the  purpose  of  per- 
forming services  there,  and  riding  on 
an  employee's  pass  in  doing  so.  Is 
a  passenger.  Qillenwater  v.  Madi- 
son, etc.TR.  Co..  5  Ind.  339.  61  AmD 
101;  McOucken  v.  Western  New  York, 
etc.,  R.  Co.,  77  Hun  69.  28  NTS  298. 

[d]  Vans  over  brldg*.<— Where  an 
employee  has  a  pass  from  the  car- 
rier which  permits  him  to  go  over 
a  road  bridge  without  paying  cus- 
tomary toll  and  there  are  no  con- 
ditions or  limitations  attached  to 
such  pass,  there  is  no  legal  differ- 
ence In  the  mutual  rights,  duties, 
and  obligations  of  the  parties  other 
than  exist  between  a  common  carrier 
and  a  passenger  without  hire.  Pem- 
broke v.  Hannibal,  etc.,  R.  Co.,  32  Mo. 
A.  61. 

86.  Georgia  Pac.  R  Co.  v.  Propst, 
83  Ala.  618.  3  S  764;  Atchison,  etc. 
R.  Co.  v.  Llndley,  42  Kan.  714.  22  P 
703,  16  AmSR  516.  6  LRA  646:  Sher- 
man v.  Hannibal,  etc.,  R.  Co.,  72 
Mo.  62,  87  AmSR  423:  Woolsey  v. 
Chicago,  etc..  R.  Co.,  89  Nebr.  791. 
68  NW  444,  26  LRA  79. 

87.  Brown  v.  Scarboro.  97  Ala 
316.  12  S  289;  People's  Pass  R  Co. 
v.  Green.  56  Md.  84;  Mclntyre  R.  Co. 
v.  Bolton,  43  Oh.  St.  224,  1  NE  333; 
Cumberland  Valley  R.  Co.  v.  Myers. 
66  Pa,  288. 

[a]  .  Cleaning  headlight  at  the  re- 
quest of  employee. — where  a  pas- 
senger on  a  train,  at  the  request  of 
a  fireman,  undertakes  to  clean  the 
headlight  of  the  engine,  he  does  not 
lose  the  character  of  a  passenger. 
Brown  v.  Scarboro,  97  Ala.  316,  12 
S  289. 

[b]  An  employee  permitted  to  ride 
on  a  passenger  train,  in  considera- 
tion of  services  rendered  independ- 
ent of  the  general  service  for  which 
he  is  engaged,  may  be  a  passenger. 
O'Donnell  v.  Allegheny  R.  Co.,  50 
Pa.   490. 

88.  Cumberland  Valley  R  Co.  v. 
Myers,  66  Pa.  288. 

89.  Walsh  v.  Cullen,  235  111.  91.  85 
NE  223.  18  LRANS  911  and  note  [rev 
138  Til.  A.  168];  Indianapolis  Abat- 
toir Co.  v.  Neidllnger,  174  Ind.  400. 
92  NE  169:  Kappes  v.  Brown  Shoe 
Co..  116  Mo.  A.  164,  90  SW  1158: 
McDonald  v.  Simpson-Crawford  Co., 
114  App.   DIv.   869.   100  NYS   269. 

[a]  Waiters. — Where  a  waitress 
In  a  hotel  left  her  room  for  the 
street  and  returned  late  in  the  even- 
ing, using  her  employer's  elevator. 
she  did  not  thereby  become  a  pas- 
senger, but  the  relation  of  master 
and  servant  continued.  Walsh  v. 
Cullen.  235  111.  91,  85  NE  223.  II 
LRANS  911  and  note  [rev  138  111.  A 
1681. 

[bl  An  employee  who  rides  on  s 
freight  elevator  in  the  employer's 
building  In  going,  to  and  from  work 
is  not  a  passenger.  Kappes  v.  Brown 
Shoe  Co.,  116  Mo.  A.  164,  90  SW 
1158. 

[c]  A  saleswoman  in  a  retail 
•tor*,  while  being  carried  in  an  ele- 
vator after  working  hours  to  a  top 
floor  to  get  her  street  clothes,  Is 
still  In  the  employ  of  the  company, 
and  the  relation  of  passenger  and 
carrier  does  not  exist.  Donald  »• 
Simpson-Crawford  Co.,  114  App.  Dl». 
859,  100  NYS  269. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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servant  of  the  owner  of  the  building.90 

[$  1055]  G.  Persons  Siding  Gratuitously— 1.  In 
General  While  it  is  no  doubt  true,  as  indicated  in 
the  definitions,*1  that  public  carriers  of  passengers 
are  those  which  carry  passengers  for  hire;  there  is 
not  in  the  case  of  carriers  of  passengers  a  distinc- 
tion as  to  liability  between  passengers  carried  for 
compensation  and  those  carried  gratuitously  analo- 
gous to  that  recognized  as  to  carriers  of  goods  be- 
tween cases  where  goods  are  carried  for  compensa- 
tion and  those  where  they  are  carried  free.  One 
who 'is  accepted  for  transportation  as  a  passenger 
without  any  compensation'  to  be  rendered  is  never- 
theless entitled  to  all  the  care  and  protection. which 
the  carrier  is  under  obligation  to  furnish  to  paying 
passengers."  However,  such  acceptance  must  be  by 
an  officer  or  agent  having  the  proper  authority  to 
do  so;8*  and  where  one  enters  a  train  or  car  without 
any  intention  of  paying  fare,  but  under  a  collusive 
agreement  with  the  conductor  or  some  other  em- 
ployee to  ride  free  in  violation  of  the  rules  of  the 
company,  he  does  not  become  a  passenger.95  But 
where  the  conductor  of  a  train  or  other  agent  of 
the  carrier,  in  violation  of  the  rules  of  the  carrier, 
invites  a  person  to  ride  without  payment  of  fare, 


the  person  riding  in  good  faith  on  such  invitation  is 

a  passenger  and  not  a  trespasser.9* 

[$1056]  2.  Children.  While  it  seems  a  reason- 
able view  that  newsboys  or  children  who  are  per- 
mitted to  ride  on  a  car  gratuitously,  with  knowledge 
that  the  employee  giving  the  permission  has  no  au- 
thority to  do  so,  are  not  passengers,*'  there  are 
many  cases  holding  that  where  a  child  accepts  the 
invitation  of  a  person  in  charge  of  a  railroad  or 
street  car  and  having  apparent  authority  to  extend 
an  invitation  to  ride  thereon,  without  any  payment 
of  fare  being  intended,  he  becomes  a  passenger  with 
reference  to  whose  safety  the  carrier  has  the  same 
liability  as  with  reference  to  a  paying  passenger.98 

Child  in  charge  of  another.  A  child  going  on  a 
train  or  car  with  its  mother,  or  in  charge  of  another 
person  who  has  a  ticket  or  pays  fare  for  herself  or 
himself,  is  a  passenger,  although  no  fare  is  paid'  for 
such  child;99  but  this  rule  does  not  apply  where  the 
child  is  unaccompanied  by  one  having  it  in  charge.1 

[$  1057]  H.  Biding  on  Passes3— 1.  In  General. 
A  person  riding  on  a  pass  is  as  much  a  passenger  as 
if  he  were  paying  full  fare,*  unless  he  refuses  to 
comply  with  the  conditions  thereof,*  and  if  the 


SO.  Putnam  v.  Pacific  Monthly 
Co..  68  Or.  8$.  ISO  P  986,  136  P  886, 
45  LRANS  388,  LRA1916F  782,  Ann 
CU191EC  266. 

91.     See  supra  tf   1033,   1037. 

98.     See  supra,  {  15. 

S3.      See  Infra  I  1310. 

94.  Clark  v.  Colorado,  etc.,  R.  Co., 

165  Fed.  408,  91  CCA  358,  19  LRANS 
988;  Prince  v.  International,  etc.,  R. 
Co.,   64  Tex.  144. 

[a]  Authority  to  aarrr  person 
free.  Neither  the  master  mechanic 
of  a  railroad,  nor  a  conductor,  nor  an 
engineer  of  a  train,  has  any  Implied 
authority  to  agree  to  carry  a  person 
on  such-  train  without  payment  of 
fare.     Clark  v.  Colorado,  etc.,  R.  Co., 

166  Fed.  408,  »1  CCA  868,  19  LRANS 
988. 

95.  Ala. — Kruse  v.  St.  Louts,  etc., 
R  Co.,  97  Ark.   137,  183  SW  941. 

Cal. — Sessions  v.  Southern  Pac.  Co., 
169  Cal.  699,  114  P  982. 

111. — Toledo,  etc.,  R.  Co.  v.  Bergs, 
86  111.  SO,  28  AmR  613;  Toledo,  etc., 
R.  Co.  v.  Brooks,  81  111.  245,  292. 

Ind. — Stalcup  v.  Louisville,  etc., 
R  Co.,  16  Ind.  A  584,  45  NE  802. 

N.  C. — McNeill  v.  Durham,  etc.,  R. 
Co.,  135  N.  C.  682,  47  SB  765,  67 
LRA  227. 

[a]     One  who  secnrss  transporta- 


by  invitation  of  the  conduc 
tor  of  a  train  having  no  authority  to 
permit  persons  to  ride  without  pay 
does  not  become  a  passenger.  Stal- 
cup ▼.  Louisville,  etc.,  R.  Co.,  16  Ind. 
A.  584.  45  NB  802. 

Cross  references  i 
Care   as   to   passengers   who   do   not 

pay  fare  see  infra  I  1810. 
Payment  of  fare  as  condition  of  be- 
coming   passenger    see    supra    IS 
1043,  104*7 

96.  Kansas  City,  etc..  R.  Co.  v. 
Berry,  68  Kan.  112,  36  P  53,  42  AmSR 
278;  Wilton  v.  Middlesex  R.  Co.,  107 
Mass.  108,  9  AmR  11;  Szcxepanskl  v. 
Chicago,  etc.,  R.  Co.,  147  wis.  180, 
132  NW  989. 

97.  Ky.— Cincinnati,  etc..  R.  Co.  ▼. 
Jackson,  68  SW  526,  22  KyL  630. 

Mich. — Ecllff  v.  Wabash,  etc.,  R. 
Co..  64  Mich.  196.  31   NW  180. 

Mo. — Drogmund  v.  Metropolitan  St. 
R.  CO;,  122  Mo.- A.  154,  98  SW  1091. 

N.  Y. — Marks  v.  Rochester  R.  Co., 
41  App.  Dlv.  66,  58  NTS  210. 

Pa. — Duff  v.  Allegheny  Valley  R. 
Co..  91  Pa.  468,  86  AmR  675. 

Tex. — Gulf,  etc..  R.  Co.  v.  Dawklns, 
77  Tex.  228,  IS  SW  982. 

[a]  XUnstratlon^— A  boy  board- 
ing a  street  car  with  the  consent  of 
the  gripman  in  charge  thereof  who 
had  no  authority  to  grant  the  boy 
permission  to  ride  on  the  car  is  a 
trespasser,    and     not    a    passenger. 


Drogmund  v.  Metropolitan  St.  R.  Co., 
122  Mo.  A.   154.  98  SW  1091. 

ST ewaboy  riding-  as  agent  of  another, 
see  supra  {  1063. 

Payment  of  face  generally  see  su- 
pra I  1043. 

98.  Ark.— Little  Rock  Traction, 
etc.,  Co.  v.  Nelson,  66  Ark.  494,  52, 
SW  7. 

Conn. — Brennan  v.  Fair  Haven, 
etc,  R.  Co.,  46  Conn.  284,  29  AmR 
679. 

Ga. — Metropolitan  St.  R  Co.  y. 
Moore,  83  Ga.  453,  10  SB  780. 

111. — Chicago,  etc.,  R.  Co.  v.  Casey, 
9  111.  A.   632. 

Ky. — Palmer  Transfer  Co.  v.  Smith, 
187  Ky.  819,  322,  125  SW  72E,  136 
AmSR  296,  29  LRANS  321  fquot 
Cyc]. 

Mo. — Buck  v.  People's  St.  R.,  etc., 
Co.,  108  Mo.  179,  18  SW  1090;  Buok 
v.  People's  St.  R.,  etc.,  Co.,  46  Mo. 
A.   655. 

N.  J. — Danbeck  v.  New  Jersey 
Traction  Co.,  67  N.  J.  L.  463,  81  A 
1038. 

Pa. — Hestonville  Pass.  R  Co.  v. 
Grey,  1  Walk.  613. 

Tex. — Missouri,     etc.,     R.     Co.     v. 
Pope,    (Civ.  A.)   149  SW  1186. 
An  Invitation 


.  of  a  motorman 

to  a  boy  to  ride  on  the  car  is  an  act 
within  the  scope  of  his  employment 
for  which  he  Is  responsible  to  his 
master,  and  if  the  boy  accepts  it 
innocently  he  is  no  trespasser,  and 
It  Is  the  duty  of  the  company  to  ex- 
tend to  him  the  diligence  due  to  pas- 
sengers of  his  age  and  discretion. 
Little  Rock  Tract.,  etc.,  Co.  v.  Nel- 
son, 66  Ark.  494,  62  SW  7. 

99.  Ala. — Ball  v.  Mobile  Light, 
etc.,  Co.,  146  Ala.  309,  39  S  684,  119 
AmSR  82.  9  AnnCas  962  and  note; 
Southern  R.  Co.  v.  Herron,  12  Ala. 
A.  415,  68  S  651. 

Ky. — Southern  R.  Co.  v.  Lee,  101 
SW  307,  30  KyL  1360,  10  LRANS  837. 

Mass. — Beckwith  v.  Cheshire  R. 
Co.,  143  Mass.  68,  8  NB  876. 

Mo. — Rawlings  v.  Wabash  R.  Co.. 
97  Mo.  A.  511,  71  SW  585. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Fitts,  40  Okl.  686.  140  P  144,  LRA 
1916C  348. 

Eng. — Austin  v.  Great  Western  R. 
Co.,  L.  R.-  2  Q.  B.  442. 

[a]  Oustom  not  to  onarge  fare  for 
ohUdren. — A  small  child,  riding  on  a 
street  car  in  company  with  his 
mother  who  pays  a  fare  for  herself, 
is  a  passenger,  although  no  fare  is 
paid  for  such  child,  where  there  Is 
a  general  custom  on  the  part  of  the 
street  railroad  not  to  charge  fare 
for  the  carriage  of  small  children. 
Ball  v.  Mobile  Light,  etc  Co.,  146 
Ala.   809,    39   S   584,   119  AmSR  38,   9 


AnnCas  962. 

[b]  Where  a  child  la  put  on  the 
tram  with  an  older  slater  without  a 
ticket,  it  Is  reasonable  to  presume 
that  the  child  Is  a  passenger  In  good 
faith,  especially  where  no  objection 
Is  made  to  him  as  a  passenger  for 
want  of  prepayment  of  fare,  and  no 
demand   and    refusal    to    make    such 

gayment  Is  shown.    Rawlings  v.  Wa- 
ash   R.    Co..    97   Mo.  A.   615,   71    SW 
634. 

1.  Gulf,  etc.,  R.  Co.  v.  Dawklns, 
77  Tex.  228.  13  SW  982. 

[a]  Thus,  where  a  child  attempted 
to  ride  by  invitation  of  a  carrier's 
employees,  It  was  held  that  while  the 
tender  age  of  a  child  might  excuse 
him  If  he  had  occupied  the  relation 
of  a  passenger  from  the  effect  of  his 
own  negligence,  It  could  not  create 
the  relation.  Gulf,  etc.,  R.  Co.  v. 
Dawklns,  77  Tex.  228.  IS  SW  982. 

8.  Pa— as  generally  see  Infra  If 
1148-1160.  ' 

3.  111. — Illinois  Cent  R.  Co.  v. 
O'Keefe,  63  111.  A  102  [rev  on  other 
grounds  168  111.  115,  48  NB  294,  61 
AmSR  68  and  note,  39  LRA  148]. 

Ind. — Louisville,  etc.,  R.  Co.  ▼. 
Faylor,  126  Ind.  126,  25  NB  869. 

La. — Thompson  v.  Yasoo.  etc.,  R. 
Co.,  47  La.  Ann.  1107,  17  S  503. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co..  86  Me.  261,  29  A  1069,  26 
LRA  491. 

Mass. — Todd  v.  Old  Colony,  etc.,  R. 
Co.,  3  Allen  18,  80  AmD  49,  7  Allen 
207,   83  AmD   679. 

Mo. — Powell  v.  St.  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  963;  Toung 
v.  Missouri  Pac;  R.  Co.,  98  Mo.  A 
267. 

Porto  Rico. — Wood  v.  Valdea,  4 
Porto  Rico  Fed.   165. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Hill,   (Civ.  A.)   103  SW  227. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Tan- 
ner,  100  Va.   879,  41   SE  721. 

Ont. — Ryckman  v.  Hamilton,  etc.. 
Electric  R.  Co.,  10  Ont.  L  419,  6 
OntWR  271,  4  AnnCas  1126. 

[a]  Hiding  In  offloer's  oar  by  In- 
vitation/---The  holder  of  an  annual 
free  pass  on  a  road,  traveling  by  In- 
vitation on  a  trip  in  the  officer's 
car,  who  was  not  called  on  to  pay 
his  fare  or  show  his  ticket,  was 
deemed  to  be  a  passenger,  as  he  was 
lawfully  in  the  car  by  permission  of 
the  company.  Thompson  v.  Yazoo, 
etc..  R.  Co.,  47  La.  Ann.  1107,  17  8 
603. 

fraudulently  attempting  to  ride 
on  nontransferable  pass  of  another 
see  supra  |  1044. 

4.  Elliott  v.  Western,  etc.,  R.  Co., 
58  Ga.  454. 

[a]     Thus,  where  a  pasa  contains 
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pass  is  given  for  a  valuable  consideration  he  is  a 
passenger  for  hire.5 

When  carrier  prohibited  from  issuing  passes.  The 
fact  that  the  carrier  is  prohibited  by  law  from 
issuing  free  passes  does  not  render  a  person  a  tres- 
passer who  travels  on  such  a  pass  unlawfully  issued 
to  him ;  if  the  pass  is  unlawful,  the  conductor  should 
demand  the  regular  fare,  and  his  failure  to  do  so 
will  not  make  the  traveler  a  trespasser,  nor  destroy 
his  rights  as  a  passenger.* 

[4  1058]    2.  On  Drover's  Passes  or  under  Similar 


Arrangements.7  Persons  are  frequently  transported 
on  so-called  passes  who  are  not  in  fact  gratuitous 
passengers,  because  the  right  to  ride  without  pay- 
ment of  special  compensation  therefor  is  given  in 
part  consideration  of  payment  which  is  principally 
for  other  services.  Thus  persons  who  are  carried 
on  freight  trains,  on  a  drover's  pass  or  a  similar 
arrangement,  to  look  after  live  stock  which  is  being 
transported  and  as  an  incident  to  such  transporta- 
tion, are  entitled  to  protection  as  passengers  for 
hire,8  provided  they  comply  with  the  conditions  of 


certain  conditions  with  which  the 
person  riding;  thereon  refuses  to 
comply,  on  such  refusal  he  ceases 
to  be  a  passeng-er  If  the  conductor 
so  elects.  Elliott  v.  Western,  etc., 
R.  Co.,  68  Ga.  464. 

B.  Grlswold  v.  New  York,  etc.,  R. 
Co.,  53  Conn.  371,  4  A  261,  66  AmR 
116;  Ft.  Wayne,  etc.  Tract.  Co.  v. 
Justus.  (Ind.  A.)  108  NE  764;  Powell 
v.  Union  Pac.  R.  Co..  255  Mo.  420, 
164  SW  628;  McNeill  v.  Durham,  etc., 
R.  Co.,  135  N.  C.  682,  47  SE  766,  67 
LRA  227. 

fa]  Xallroad  attorney*— Where  a 
railroad  company  engages  an  attor- 
ney to  act  as  Its  local  counsel,  and 
gives  him  an  annual  pass  in  con- 
sideration of  his  agreement  not  to 
accept  any  cases  against  the  com- 
pany, the  attorney,  although  using 
the  pass  on  his  own  business,  Is  a 
passenger.  'Powell  v.  Union  Pac.  R. 
Co.,  265  Mo.  420,   164  SW  628. 

[b]  raises  gives  In.  exchange^— 
A  pass  Issued  by  one  railroad  com- 
pany In  exchange  for  a  pass  Issued 
by  another  is  supported  by  a  valid 
consideration  and  the  carrier  is 
governed  by  rules  applicable  to  pas- 
sengers for  hire,  unaffected  by  Burns 
Annot.  St.  (1914)  |  6644,  authorising 
exchange  of  passes.  Ft.  Wayne,  etc.. 
Tract.  Co.  v.  Justus,  (Ind.  A.)  108 
NE  754. 

ft.  U.  8. — Southern  Pac.  Co.  v. 
Schuyler,  227  U.  S.  601.  IS  SCt  277, 
67  L.  ed.  662,  48  LRANS  901  [aff  87 
Utah  581,  109  P  68  and  note]. 

Mont. — John  v.  Northern  Pac.  R. 
Co.,  42  Mont.  18,  111  P  632,  32  LRA 
NS  85. 

.  N.  C. — McNeill  v.  Durham,  etc.,  R 
Co.,  186  N.  C.  682,  47  SE  765,  67  LRA 
227  [rev  132  N.  C.  510,  44  SE  34,  96 
AmSR  641.  67  LRA  227,  and  clt  Cyc]. 

Pa. — Buffalo,  eta,  R.  Co.  v.  O'Hara, 
3  Pennyp.  190. 

Wash. — Bradburn  v.  Whatcom 
County  R.,  etc.,  Co.,  46  Wash.  682, 
88  P  1020,  14  LRANS  526  and  note. 

Wis. — Gabbert  v.  Hackett,  135  Wis. 
86,  115  NW  346,  14  LRANS  1070. 

[a]  A  street  railroad  carrying-  a 
polio*   officer  free   of   charge  as   re- 

Sulred  by  a  municipal  ordinance  Is 
able  for  Injuries  sustained  by  him 
through  the  negligence  of  Its  motor- 
man  in  charge  of  the  car,  although 
the  ordinance  is  in  conflict  with  a 
constitutional  or  statutory  provision 
prohibiting  the  granting  of  passes 
to  officers.  Bradburn  v.  Whatcom 
County  R.,  etc.,  Co.,  46  Wash.  682,  88 
P  1020,  14  LRANS  526;  Gabbert  v. 
Hackett,  135  Wis.  86,  116  NW  346,  14 
LRANS  1070. 

[b]  One  holding*  a  government 
commission  that  entitles  him  to  free 
interstate  railroad  transportation 
while  on  duty,  and  who  while  not  on 
duty  enters  a  train  relying  on  such 
commission,  and  with  the  consent  of 
the  officials  in  charge  of  the  train, 
and  remains  thereon  with  their  con- 
sent, is  not  a  trespasser,  even  if  in 
so  doing  he  violates  the  antloass 
provision  of  the  Hepburn  Law. 
Southern  Pac.  Co.  v.  Schuyler,  227 
U.  S.  601,  33  SCt  277.  57  L.  ed.  662, 
43  LRANS  901  [aff  37  Utah  681.  109 
P  468]. 

7.  Oar*  required  as  to  persona  ac- 
companying stock  see  infra  f  1304. 

8.  U.  S. — Indianapolis,  etc.,  R.  Co. 
v.  Horst,  93  U.  S.  291,  23  L.  ed.  898; 
New  York  Cent.,  etc.,  R.  Co.  v.  Lock- 
wood,  17  Wall.  357,  21  L.  ed.  627; 
Wiley  v.  Canada  Grand  Trunk  R.  Co., 


227  Fed.  127;  Norfolk  Southern  R. 
Co.  v.  Chat  man,  222  Fed.  802,  806, 
188  CCA  350  [quot  Cyc]:  New  York, 
etc.,  R.  Co.  v.  Halstead,  21.8  Fed.  456, 
133  CCA  1;  Chicago,  etc..  R.  Co.  v. 
Williams.  200  Fed.  207,  118  CCA  393: 
Chicago,  etc.,  R  Co.  v.  Carpenter,  66 
Fed7451,  5  CCA  551:  Illinois  Cent. 
R.  Co.  v.  Foley,  62  Fed.  459,  3  CCA 
689;  Waterbury  v.  New  York  Cent., 
etc,  R.  Co.,  17  Fed.  671,  21  Blatcbl.' 
314. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Loyd.  106  Ark.  840,  160  SW  864: 
Little  Rock,  etc.  R.  Co.  v.  Miles,  40 
Ark.  298,  48  AmR  10. 

Del. — Fllnn  v.  Philadelphia,  etc.,  R. 
Co..  6  Del.  469. 

111.— Illinois  Cent.  R.  Co.  v.  Jen- 
nings, 217  111.  140,  75  NE  467  [rev 
119  111.  A.  2171:  Chicago,  etc.,  R.  Co. 
v.  Winters,  176  111.  293,  51  NE  901 
[aff  65  111.  A.  4851;  Illinois  Cent.  R. 
Co.  v.  Beebe,  174  III.  13,  50  NE  1019, 
66  AmSR  263,  43  LRA  210;  New  York, 
etc.,  R.  Co.  v.  Blumenthal,  160  III. 
40.  43  NE  809;  Lake  Shore,  etc,  R. 
Co.  v.  Brown,  123Hl.  162,  14  NE  197, 
5  AmSR  610;  Illinois  Cent.  R.  Co.  v. 
Rothschild,  184  111.  A.  504;  Southern 
R.  Co.  v.  Cullen,  122  111.  A.  293  [aff 
221  III.  392,  77  NE  4701:  Pennsyl- 
vania Co.  v.  Greso,  102  111.  A  262; 
Pennsylvania  Co.  v.  Greso,  79  111.  A. 
127:  Union  R.,  etc.,  Co.  v.  Shacklett, 
19  111.  A.  146  [aff  119  111.  232,  10  NE 
896]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  166  Ind.  236.  77  NE  599,  5 
LRANS  425  [aff  (A.)  74  NE  1014]; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  AmR  719;  Indianapolis,  etc., 
R  Co.  v.  Beaver,  41  Ind.  493;  Indian- 
apolis Southern  R.  Co.  v.  Tuoker.  61 
Ind.  A.  480,  98  NE  431;  Southern  R. 
Co.  v.  Roach.  38  Ind.  A.  211,  78  NE 
201:  E  vane  vt  lie,  etc.,  R.  Co.  v.  Mills, 
37  Ind.  A.  698,  77  NE  608;  Southern 
R.  Co.  v.  Roach,  (Ind.  A.)  77  NE  606. 

Ky. — Memphis,  etc.,  Packet  Co.  v. 
Buckner,  108  Ky.  701.  67  SW  482.  22 
KyL  401;  Louisville,  etc.  R.  Co.  v. 
Bell,  100  Ky.  203,  38  SW  8. 

Md. — Western  Maryland  R.  Co.  v. 
State,  96  Md.  687,  58  A  969. 

Mich. — Weaver  v.  Ann  Arbor  R. 
Co.,  139  Mloh.  690,  102  NW  1027,  C 
AnnCas  764. 

Minn. — Olson  v.  St.  Paul,  etc.,  R. 
Co.,  45  Minn.  536,  48  NW  445,  22  Am 
SR   749. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Winn,  107  Miss.  755,  66  8  201. 

Mo. — Griffith  v.  Missouri  Pac.  R. 
Co.,  98  Mo.  168,  11  SW  659;  Carroll 
v.  Missouri  Pac.  R.  Co.,  88  Mo.  239, 
57  AmR  882;  Tlbby  v.  Missouri  Pac. 
R.  Co.,  82  Mo.  292;  Graham  v.  Pacific 
R.  Co.,  66  Mo.  636;  Chora  v.  Missouri, 
etc..  R.  Co.,  168  Mo.  A.  518,  158  SW 
1060. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Troyer,  70  Nebr.  287.  97  NW  808.  70 
Nebr.  293,  103  NW  680;  Omaha,  etc.. 
R.  Co.  v.  Crow,  47  Nebr.  84,  66  NW 
21. 

N.  Y. — Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  Y.  263.  10  AmR  364; 
Smith  v.  New  York  Cent.  R.  Co.,  24 
N.  Y.  222;  Pitcher  v.  Lake  Shore,  etc.. 
R.  Co.,  16  NYS  62  [aff  187  N.  Y.  668, 
33  NE  339]. 

N.  D. — McGregor  v.  Great  Northern 
R.  Co.,  31  N.  D.  471,  485,  154  NW  861 
[clt  Cyc]. 

Oh.— Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  Oh.  St.  1,  2  AmR  362;  Lake 
Shore,  etc.,  R  Co.  v.  Hotchkiss,  24 
Oh.  Cir.  Ct.  421. 


Okl.— Martin  v.  Chicago,  etc,  R. 
Co..  148  P  711J  St.  Louis,  etc,  R.  Co. 
v.  Kerns,  41  Okl.  167,  126  P  169;  St 
Louis,  etc.,  R.  Co.  v.  Nichols,  29  Okl. 
522,  136  P  159. 

Pa, — Rowdin  v.  Pennsylvania  R. 
Co..  308  Pa.  623.  57  A  1126;  Pennsyl- 
vania R.  Co.  v.  Henderson,  61  Pa. 
216:  Hanover  Junction,  etc,  R.  Co. 
v.  Anthony,  3  Walk.  810. 

Tex. — Missouri  Pac  R.  Co.  v.  Ivy. 
71  Tex.  409,  9  SW  846,  10  AmSR  758, 
1  LRA  600:  Texas,  etc,  R.  Co.  v. 
Garcia,    62    Tex.    286;    American   Ex- 

?ress  Co.  v.  Ogles,  86  Tex.  Civ.  A 
07.  81  SW  1023:  Gulf,  etc.,  R.  Co. 
v.  Cole,  8  Tex.  Civ.  A  635,  28  SW 
391;  International,  etc.,  R.  Co.  v. 
Armstrong,  4  Tex.  Civ.  A.  146.  23  SW 
226;  International,  etc.,  R.  Co.  v. 
Campbell,  1  Tex.  Civ.  A.  509,  20  SW 
846. 

Utah. — Saunders  v.  Southern  Pac. 
Co..  13  Utah  275.  44  P  932. 

Vt — Sprlgg  v.  Rutland  R  Co..  77 
Vt  247,  60  A  142. 

W.  va. — Maslla  v.  Baltimore,  eta, 
R.  Co.,  14  W.  Vs.  180,  85  AmR  748. 

Wis. — Lawson  v.  Chicago,  etc,  R. 
Co.,  64  WIS.  447,  24  NW  618.  54  AmR 
634. 

Ont — Ooldstine  v.  Canadian  Pac 
R.  Co.,  21  Ont  L  575,  16  OntWR  726 
[app  dism  28  Ont.  L  536,  I  OntWN 
964,  18  OntWR  977]. 

[a]  Mot  rale  of  law— There  Is  no 
rule  of  law  which  gives  one  a  right 
to  a  pass  on  a  freight  train  because 
he  has  a  shipment  of  stock  thereon, 
although  there  la  a  custom  which 
permits  the  owner  under  some  ship- 
ping contracts  to  accompany  the 
stock.  Chesapeake,  etc,  R.  Co.  v. 
Colllnsworth,  152  Ky.  197,  153  SW 
241. 

ib]  Illustrations.  (1)  One  who, 
ng  the  agent  of  the  owner  of 
horses,  rides  on  the  freight  train  on 
which  they  are  shipped  is  a  pas- 
seng-er, and  does  not  assume  the  risk 
of  injury  from  negligence  of  the  car- 
rier. Southern  R.  Co.  v.  Roach,  18 
Ind.  A.  211,  78  NE  201.  (2)  A  care- 
taker, with  a  shipment  of  household 
goods  and  a  horse  and  a  cow,  is  a 
passenger:  within  a  statute  declaring 
that  a  railroad  company  shall  not  be 
liable  for  injuries  to  passengers  on 
freight  trains  unless  it  la  guilty  of 
gross  negligence.  Louisville,  etc,  R. 
Co.  v.  Winn,  107  Miss.  755,  66  S  201. 
(3)  A  person  in  charge  of  live  stock, 
traveling  on  freight  trains  on  a 
"drover's  pass,"  wtolle  going  along 
the  tracks  of  a  railroad  company  In 
order  to  get  on  board  of  the  caboose 
of  the  freight  train  on  which  he  is  to 
ride,  Is  a  passenger  of  such  railroad 
company  and  entitled  to  all  the  rights 
thereof,  and  Is  not  a  mere  licensee. 
Lake  Shore,  etc.,  R.  Co.  v.  Hotchkiss. 
24  Oh.  Cir.  Ct  481.  (4)  Where  an 
employee  accompanies  live  stock  in 
transit,  and  his  transportation  has 
been  Included  In  the  price  paid  by 
the  owner,  he  is  a  passenger  within 
the  meaning  of  a  statute  which  re- 
lieves a  railroad  company  from  lia- 
bility for  Injuries  received  by  any 
person  not  a  passenger.  Rowlin  v. 
Pennsylvania  R.  Co.,  208  Pa.  623.  57 
A  1125.  (5)  One  accompanying  stock 
as  an  attendant,  with  the  consent  of 
the  agent  of  the  express  company 
which  is  transporting  the  stock  ana 
of  the  conductor  of  the  train,  is  a 
passenger,  and  entitled  to  protection 
as  such,  although  his  name'  does  not 
appear  on  the  written  contract  as  an 
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the  pass  or  similar  arrangement,9  such  as  a  condi- 
tion requiring  them  to  ride  in  the  caboose,10  or  on 
the  same  train  with  the  stock.11  It  has  been  held 
that  a  person  traveling  on  such  a  pass,is  a  passen- 
ger only  in  a  restricted  sense.12  This  relation  can- 
not be  changed  by  any  subterfuge  in  the  contract 
for  carriage,  nor  by  references  to  him  in  the  way- 
bill as  riding  free,1*  or  as  "a  man  in  charge";15 
but  one  accompanying  a  shipment  without  any 
agreement  with  the  carrier  is  not  a  passenger.18 

The  consideration  for  the  passage  of  such  a  per- 
son is  the  service  he  renders  in  taking-  care  of  the 
stock,  or  the  charge  made  against  him  or  his  em- 
ployer for  shipping  the  stock.1' 

Provision  for  only  one  person.  Where  the  con- 
tract provides  that  only  the  shipper  or  one  person 
may  accompany  the  stock  free  of  charge,  another 
person  who  boards  the  train,  claiming  an  interest 
in  such  stock,  cannot  claim  the  right  of  a  passen- 

attendant  who  Is  to  accompany  the 
stock.  American  Express  Co.  v. 
Ogles.  36  Tex.  Civ.  A.  407,  81  SW 
1Q-- 


ger;ls  this  also  applies  to  a  person  who  boards  the 
train  for  the  purpose  of  assisting  in  the  care  of 
such  stock;10  but  in  such  a  case  the  shipper  who 
is  riding  with  the  stock  cannot  be  held  to  be  a  tres- 
passer by  reason  of  the  fact  that  his  servant  is  also 
permitted  to  ride.20 

Statutory  duty  to  furnish  free  transportation. 
Under  some  statutes  it  is  required  that  a  railroad 
doing  business  within  the  state  shall  furnish  free 
transportation  to  shippers  of  live  stock  in  case  of 
intra-state  shipments,  subject  to  a  penalty  if  it  re- 
fuses so  to  do. 1 

[$  1059]  L  Persons  Biding  on  Vehicles  or  in 
Places  Not  Proper  for  Passengers — 1.  In  General. 
Unless  the  company  has  expressly  or  impliedly  au- 
thorized the  use  of  such  trains  for  the  carrying  of 
passengers,  the  rule  is  that  persons  entering  and 
riding  on  pay  trains,22  construction  trains,22  gravel 


gie< 
»ls. 


[cl  Continuance  of  wlitioi< 
(1)  Where,  under  the  contract  of  ship- 
ment, a  person  rides  in  the  car  to 
look  after  and  care  for  the  property 
shipped,  and  the  car  Is  temporarily 
stopped  at  a  place  where  It  cannot  be 
unloaded,  and  with  the  understanding 
that  It  will  be  placed  at  a  more  con- 
venient place  the  next  morning,  and 
the  person  leaves  the  car  during  the 
night,  and  returns  to  it  in  the  morn- 
ing, he  does  not,  as  a  matter  of  law, 
cease  to  be  a  passenger.  Hardin  v. 
Ft.  'Worth,  etc.,  R.  Co.,  33  Tex.  Civ. 
A.  448,  77  SB  431.  (2)  But  the  re- 
lation ceases  after  the  arrival  of  the 
train  at  Its  destination  and  a  reason- 
able opportunity  for  the  passenger 
to  leave.  Orcutt  v.  Northern  Pac.  R. 
Co.,  46  Minn.  388,  47  NW  1098.  Con- 
tinuance and  termination  of  the  rela- 
tion see  generally  supra  ||  1047- 
1052. 

[d]  Where  a  trainer  of  raos  horses 
travels  in  a  railroad  car  equipped 
for  their  transportation,  in  charge  of 
such  horses,  and  the  contract  with 
the  railroad  provides  that  It  will  not 
assume  any  risk  for  feeding,  water- 
ing, or  caring  for  the  stock,  and  the 
trainer  has  not  paid  his  fare,  but  has 
the  money,  and  It  Is  customary  In 
like  cases  to  pay  whenever  the  con- 
ductor calls  for  the  fare,  and  the 
conductor  has  not  done  so,  and  it  is 
necessary  to  have  some  one  in  charge 
of  the  horses,  the  trainer  is  not  a 
trespasser.  Alabama,  etc.,  R.  Co.  v. 
Beadsley.  78  Miss.  417,  30  S  860,  88 
AmSR  660. 

[el  A  airman  driver  attached  to 
a  national  gmard  regiment,  while  rid- 
ing in  a  car  with  horses  belonging 


to  the  regiment,  under  orders  from 
his  commanding  officer,  is  not  a  tres- 
passer. New  York,  etc.,  R  Co.  v. 
Halstead.  218  Fed.  465,  138  CCA  1. 

[f  J  Oa  connecting  railroad'— Where 
one  railroad  receives  from  another 
railroad  a  car  of  live  stock,  with  a 
man  In  charge  thereof  who  is  trav- 
eling free  under  contract  with  the 
first  company,  of  which  it  has  knowl- 
edge, the  person  thus  carried  is  a 
passenger  for  hire.  Delaware,  etc., 
R.  Co.  v.  Ashley,  87  Fed.  208,  14  CCA 
368. 

As  to  limitation  of  liability  by  con- 
tract see  infra*  1160. 

9.  Illinois  Cent.  R.  Co.  *v.  Jen- 
nings, 217  111.  140,  75  NE  467  [rev 
119  111.  A.  817]. 

10.  Illinois  Cent.  R.  Co.  v.  Jen- 
nings. 217  111.  140,  75  NB  467  [rev 
119  111.  A.  3171:  Scrivner  v.  Missouri 
Pac.  R.  Co.,  260  Mo.  421,  169  SW  88. 

[a]  Tims,  where  a  contract  be- 
tween a  railroad  company  and  a  ship- 
per of  stock  and  household  goods  re- 
Jiuired  the  shipper  to  ride  at  all  times 
n  the  caboose,  the  shipper,  when  rid- 
ing in  the  freight  car  contrary  to  the 
contract,  was  not  a  passenger  and 
could  not  recover  for  Injuries  occa- 


sioned by  an  unusually  hard 
coupling.  Scrivner  v.  Missouri  Pac. 
R.  Co.,  280  Mo.  42L  169  SW  83. 

11.  Gulf,  eta,  R  Co.  v.  Winn, 
(Tex.  Civ.  A.)  178  SW  697;  Thorp  v. 
Concord  R.  Co..  81  Vt.  378.  17  A  791. 

[a]  niMstrattoa."  Where  one 
boards   a  passenger   train   when   his 

8 ass  is  expressed  to  be  good  only  on 
le  train  on  which  his  stock  is  trans- 
ported, the  relation  ceases.  Thorp  v. 
Concord  R.  Co.,  81  Vt.  378,  17  A  191. 
[bj  Vrlor  similar  acts.— The  fact 
that  similar  tickets  have  been  pre- 
viously received  by  defendant  for 
passage  on  its  passenger  trains  does 
not  alter  the  case.  Thorp  v.  Con- 
cord R.  Co.,  61  Vt  878,  17  A  791. 

18).  Chicago,  etc.,  R.  Co.  v.  Troyer, 
70  Nebr.  287,  97  NW  308,  70  Nebr. 
293,  103  NW  680;  Omaha,  etc.,  R.  Co. 
v.  Crow,  64  Nebr.  747,  74  NW  1066, 
69  AmSR  741 ;  Ft.  Worth,  etc.,  R.  Co. 
v.  Hardin,  41  Tex.  Civ.  A.  19,  90  SW 
679.  See  also  Riley  v.  Chicago,  etc., 
R.  Co.,,  78  Nebr.  748,  111  NW  847 
(holding  that  one  who  under  contract 
with  a  railroad  company  accom- 
panies a  shipment  of  live  stock  is 
not  a  passenger,  within  Cobbey 
Annot.  St.  [1903]  I  10,039,  and  In  an 
action  for  injuries  received  the  com- 
mon law,  and  not  the  statutory  rule 
of  liability,  applies). 

13.  Missouri  Pac.  R.  Co.  v.  Ivy,  71 
Tex.  409,  9  SW  846,  10  AmSR  758, 
1  LRA  600. 

[a]  Stipulation  as  to  assumption 
of    risk— (1)     A    shipper    of    stock 

? riven  a  pass  to  accompany  the  same 
s  a  passenger,  entitled  to  recover  of 
the  carrier  for  Injury  through  negli- 

fence  of  its  employees,  notwtthatand- 
ng  a  stipulation  in  the  contract  that 
he  feed  and  water  his  stock,  and  dur- 
ing the  passage  be  deemed  an  em- 
ployee or  the  company,  and  assume 
all  risks  incident  to  his  employment. 
St.  Louis  Southwestern  ft.  Oo.  v. 
Nelson,  (Tex.  Civ.  A.)  44  SW  179. 
(2)  Where  the  contract  lor  the  ship- 
ment of  stock  provided  that  the 
owner  should  send  a  hand  on  the 
train  to  look  after  the  stock  and 
that  such  hand  should  be  regarded  as 
an  employee  of  the  carrier,  and 
should  assume  all  the  risks  of  one, 
and  during  the  transportation  the 
hand  was  killed  by  a  collision,  it  was 
held,  In  an  action  by  his  next  of  kin, 
that  such  employee  was  a  passenger 
for  hire.  Missouri  Pac.  R.  Co.  v. 
Ivy,  71  Tex.  409,  9  SW  846.  10  AmSR 
758.  I4  LRA  500. 

[b]  Where  minors  not  allowed*— 
Where  a  minor  is  knowingly  received 
by  a  conductor  as  assistant  to  a 
drover,  under  a  drover's  pass  con- 
taining a  provision  that  no  minor 
shall  be  permitted  to  travel  under 
such  pass,  the  minor  is  a  passenger. 
Texas,  etc.,  R.  Co.  V/  Oarcfa,  62  Tex. 
286. 

14.  Porter  v.  New  York,  etc.,  R. 
Co..  69  Hun  (N.  Y.)  177,  18  NTS  491 
[aff  129  N.  Y.  624  mem,  29  NB  1029 
mem];  Cleveland,  etc.,  R.  Co.  v.  Cur- 
ran,  19  Oh.  St.  1,  2  AmR  362. 


IS.  Indianapolis,  etc.,  R.  Co.  v. 
Beaver,  41  Ind.  493,  498. 

IS.  Chicago,  etc.,  R..  Co.  v.  Hos- 
tetter,  171  Ind.  465,  84  NB  634  [rev 
(A.)    82   NE  1134]. 

17.  .  Pennsylvania  Co.  v.  Gresco, 
102  111.  A.  252;  Pennsylvania  Co.  v. 
Greso,  79  111.  A.  127;  Pittsburgh,  etc., 
R.  Co.  v.  Brown,  127  Ind.  11,  97  NE 
145,  98  NB  625;  Lake  Shore,  etc.,  R. 
Co.  v.  Teeters.  (Ind.  A.)  74  NE  1014 
[aft  166  Ind.  336,  77  NB  599,  6  LRA 
NS  425];  Louisville,  etc.,  R.  Co.  v. 
Winn,  107  Miss.  755,  66  S  201;  Sprlgg 
v.  Rutland  R.  Co.,  77  Vt.  347,  60  A 
143. 

18.  Richmond,  etc.,  R.  Co.  v. 
Burnsed,  70  Miss.  437,  12  S  968,  36 
AmSR  666:  Brown  v.  Missouri,  etc., 
R.  Co.,  64  Mo.  636. 

Fraud  or  evasion  of  fare  generally 
see  supra  I  1044. 

19.  Gardner  v.  New  Haven,  etc., 
Co.,  61  Conn.  143,  50  AmR  12:  Mis- 
souri Pac.  R.  Co.  v.  Aiken,  71  Tex. 
873,  9  SW  437. 

SO.  Missouri  Pac.  R.  Co.  v.  Aiken, 
71  Tex.  373,  9  SW  487. 

[a]  Thus,  where  the  shipper  and 
one  servant  enter  the  car,  and  on  ob- 
jection being  made  that  both  cannot 
ride  free,  the  shipper  informs  the. 
conductor  that  the  employee  can  be 
put  off,  but  no  further  objection  Is 
made,  and  the  shipper  is  injured,  he 
is  a  passenger,  and  not  a  trespasser, 
by  reason  of  having  the  employee  on 
the  train.  Missouri  Pac.  R.  Co.  v. 
Aiken,  71   Tex.   373,  9  SW  487. 

81.  See  statutory  provisions.  And 
see  Missouri,  etc.,  R.  Co.  v.  Sin- 
clair, 77  Kan.  228,  94  P  123;  State  v. 
Otis,  60  Kan.  248,  66  P  14. 

[a]  Applies  only  to  Intra-state 
shipments. — By  necessary  implica- 
tion from  the  language  of  the  stat- 
ute the  act  was  Intended  to  apply 
only  to  intra-state  business;  and  in 
the  event  that  it  was  intended  to  ap- 

Sly    to    Interstate   business    it   would 
e  unconstitutional  and  void.     State 
v.  Otis,  60  Kan.  248,  56  P  14. 

98.  Southwestern  R.  Co.  v.  Single- 
ton, 66  Ga.  262;  Louisville,  etc.,  R. 
Co.  v.  Stacker,  86  Tenn.  343,  6  SW 
737,  6  AmSR  840. 

[a]  Trespasser. — A  company  pro- 
viding sufficient  trains  and  cars  to 
accommodate  all  the  traveling  pub- 
lic over  Its  line  has  the  legal  right 
to  run  special  trains  for  the  pur- 
pose of  carrying  provisions  and  pay- 
ing its  employees,  and  to  prohibit 
any  person  from  traveling  on  such 
trains;  and  if  a  person  enters  a  car 
attached  to  the  same,  knowing  its 
character,  without  the  consent  of  the 
corporation  or  its  agent,  he  becomes 
a  trespasser.  Southwestern  R.  Co. 
v.  Singleton.  66  Ga.  262. 

[b]  while  on  oar  to  reoelve  wages. 
—An  employee  on  a  pay  train  by  in- 
vitation to  receive  his  wages  is  In 
the  position  of -a  passenger.  Louis- 
ville, etc..  R.  Co.  v.  Stacker,  86  Tenn. 
843.  6  SW  737.  6  AmSR  840. 

83.     U.     S. — Shoemaker    v.     Ki 
bury,    12    Wall.    369,    30    L.    ed. 
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trains,*4  timber  trains,25  or  trains  prohibited  from 
carrying  passengers,26  are  not  deemed  passengers, 
unless  they  do  so  on  the  invitation  or  with  the 
consent  of  the  conductor  or  other  employee  having 
authority  to  grant  such  privilege;"  and  this  is 
true  also  of  one  riding  on  a  railroad  velocipede.2* 
A  person  riding  on  a  construction  train  which  cus- 
tomarily carries  passengers,  and  having  no  notice 
of  a  rule  to  the  contrary,  has  a  right  to  assume 


that  the  conductor  has  authority  to  allow  him  to 
ride  thereon,  and  should  be  considered  a  passenger.9 
Improper  place.  A  person  riding  in  a  place  or 
on  a  portion  of  a  vehicle  not  provided  by  the  car- 
rier for  passengers  is  usually  not  regarded  as  a 
passenger,20  unless  the  rule  forbidding  such  riding 
has  been  habitually  disregarded.21  Thus  other  per- 
sons than  express  messengers,  riding  in  express  cars, 
are  usually  not  to  be  considered  as  passengers.*' 


Wade  v.  Lutcher,  etc..  Cypress  Lum- 
ber Co.,  74  Fed.  617,  20  OCA  616; 
Albion  Lumber  Co.  v.  De  Nobra,  72 
Fed.  739,  19  CCA  168. 

Ind. — Menaugh  v.  Bedford  Belt  R. 
Co.,  157  Ind.  20,  60  NE  694. 

Minn. — Rosenbaum  v.  St.  Paul, 
etc,  R*  Co.,  38  Minn.  178,  86  NW  447. 
8  AmSR  853. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Messlno,   1   Sneed   220. 

Ont. — Sheet-man  v.  Toronto,  etc.,  R. 
Co.,  34  U.  C.  Q.  B.  451;  Graham  v. 
Toronto,   etc.,   R.  Co.,   23  U.  C.  C.   P. 

Employees  of  carrier  on  snob, 
trains  see  supra  |   1064. 

84.  Keating  v.  Michigan  Cent.  R. 
Co.,  97  Mich.  164,  66  NW  348,  87  Am 
SR  328.  See  also  Lawrenceburgh, 
etc,  R.  Co.  v.  Montgomery,  7  Ind.  474 
(holding  that  under  some  circum- 
stances a  company  may  be  liable 'for 
an  Injury  which  happens  to  a  person 
-who  takes  passage  on  A  gravel  train 
not  engaged  In  carrying  passengers).' 

as.  Illinois  Cent.  R.  Co.  v.  Mea- 
cham,  91  Tenn.  428,  19  SW  232.  Com- 
pare Harvey  v.  Deep  River  Logging 
Co.,  49  Or.  683,  90  P  601,  12  LRANS 
131  and  note  (holding  that  although 
defendant  engaged  in  the  logging 
business  and  operating  as  part  of  Its 
appliances  a  logging  steam  railroad 
with  engines  and  logging  trucks  is 
not  engaged  in  the  passenger  busi- 
ness, and  neither  charges  nor  re- 
ceives fares  of  persons  carried,  its 
Implied  consent  to  the  carriage  of 
a  person  on  one  of  its  trucks  may 
be  found  from  evidence  tending  to 
show  not  only  that  defendant's  man- 
ager had  actual  knowledge  that  the 
persons  in  charge  of  its  trains  were 
in  the  habit  of  permitting  persona  to 
.  ride  thereon,  but  also  that  such  prac- 
tice was  so  open,  notorious,  and  con- 
tinuous that  it  was  hardly  probable 
that  it  could  have  been  without  his 
knowledge). 

as.  Purple  v.  Union  Pac.  R.  Co., 
114  Fed.  123,  61  CCA  664,  57  LRA 
700;  Kruse  v.  St.  Louis,  etc.,  R.  Co., 
97  Ark.  187.  133  SW  841. 

[a]  Constructive  knowledge. — 
One  about  to  board  a  train  who  has 
knowledge  of  facts  which  would  put 
M.  prudent  person  on  inquiry  as  to 
whether  the  train  Is  allowed  to  carry 
passengers  is  charged  with  knowl- 
edge of  the  facts  which  diligent  in- 
quiry would  disclose.  Purple  v. 
Union  Pac.  R.  Co.,  114  Fed.  123,  61 
CCA  564,  67  LRA  700. 

[b]  Persons  riding  on  trains  not 
Intended  for  passengers,  contrary  to 
the  carrier's  rules,  or  by  permission 
of  the  trainmen,  are  trespassers  or 
.at  most  bare  licensees.  White  v. 
Illinois  Cent.  R.  Co.,  99  Miss.  651,  66 
S  693. 

Getting  on  wrong  train  or  oar  see 
supra  {  1041. 

mi/Hr,g  on  freight  trains  see  infra 
|   1060. 

97,  Brown  v.  Scarboro,  97  Ala. 
316,  12  S  289;  Prescott,  etc.,  R.  Co. 
v.  Hopkins,  122  Ark.  168,  182  SW 
651;  Chicago,  etc.,  R.  Co.  v.  Frazer, 
66  Kan.  682,  40  P  923;  Rosenbaum 
v.  St.  Paul,  etc.,  R.  Co.,  38  Minn.  173, 
36  NW  447,  8  AmSR  658. 

[a]  •  The  conductor  in  charge  of  a, 
construction  train  is  the  representa- 
tive of  the  company  and  the  manager 
of  the  train,  and  his  acceptance  and 
receiving  of  passengers  on  such  train 
and  collecting  fare  from  them  ordi- 
narily entitles  them  to  the  rights  of 
passengers  and  to  such  care  and  at- 


tention as  can  reasonably  be  given, 
having  due  regard  to  the  mode  of 
conveyance  and  the  nature  of  the 
train;  and  the  fact  that  the  conductor 
may  have  carried  passengerB  with- 
out authority  from  the  company,  a"nd 
contrary  to  Instructions,  will  not  re- 
lieve the  company  from  liability  for 
failure  to  exercise  due  care  toward 
those  so  received  as  passengers,  un- 
less the  latter  knew  they  were  riding 
in  violation  of  the  rules  of  the  com- 
pany and  willfully  Joined  with  the 
conductor  in  committing  a  wrong 
against  the  company.  Chicago,  etc, 
R.  Co.  v.  Fraser.  56  Kan.  582,  40  P 
923 

[b]  Tallure  to  wan  not  permis- 
sion.— The  failure  of  thoBe  in  charge 
of  a  train  on  which  a  person  had 
wrongfully  taken  passage  to  warn 
him  to  get  off  cannot  be  construed 
into  a  permission  to  become  a  pas- 
senger on  the  train.  Brown  v.  Scar- 
boro, 97  Ala.  316,  12  S  289. 

[c]  Presumption-— The  presump- 
tion that  one  who  is  permitted  by  an 
employee  of  a  company  to  ride  on  a 
construction  train  Is  not  lawfully 
thereon  may  be  overcome  by  special 
ciroumstances  Implying  the  authority 
of  such  employee  to  grant  such  privi- 
lege. Rosenbaum  ▼.  St.  Paul,  etc, 
R.  Co.,  88  Minn.  178,  86  NW  447,  8 
AmSR  663. 

[d]  Duty  to  inquire  for  permis- 
sion.— It  is  the  duty  of  one  desiring 
to  take  passage  on  a  work  or  log- 
ging train  to  Inquire  of  proper  per- 
sons if  he  may  do  so.  Prescott,  etc, 
R.  Co.  v.  Hopkins,  122  Ark.  168.  182 
SW  651. 

98.  Craig  v.  Mt  Carbon  Co.,  45 
Fed.  448  [app  dism  154  U.  8.  499 
mem,  14  SCt  1144  mem,  38  L.  ed. 
1084  mem]. 

[aT  Mere  aequleseenoo  or  per- 
mission on  the  part  of  the  company 
to  such  use  of  the  track  gives  no 
right,  but  in  such  case  the  person  so 
using  is  a  trespasser,  and  no  action 
can  be  maintained  unless  defendant 
was  guilty  of  willful  negligence. 
Craig  v.  Mt.  Carbon  Co.,  46  Fed.  448 
[app  dism  164  U.  S.  499  mem,  14  SCt 
1144  mem,  88  L.  ed.  1084  mem]. 

99.  Spence  v.  Chicago,  etc.  R.  Co., 
117  Iowa  1,  90  NW  346  (former  em- 
ployee): St.  Joseph,  etc,  R.  Co.  v. 
Wheeler.  35  Kan.  185,  10  P  461. 

30.  U.  S. — Chicago,  etc..  R.  Co.  v. 
Thurlow,  178  Fed.  894,  102  CCA  128. 
30  LRANS  571. 

111. — Illinois  Cent.  R.  Co.  v. 
O'Keefe.  168  111.  116,  48  NE  294,  61 
AmSR  68  and  note,  89  LRA  148  [rev 
63  111.  A.  102];  Strong  v.  North 
Chicago  St.  R.  Co.,  116  111.  A.  246. 

Ind.— Udell  v.  Citizens'  St  R.  Co.. 
162  Ind.  607,  62  NE  799,  71  AmSR 
336 

Mass. — Merrill  v.  Eastern  B,  Co.. 
139  Mass.  238,  1  NE  648,  52  AmR 
706. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Wil- 
liams, 91  Tex.  255.  42  SW  865  [rev 
(Civ.  A.)    40  SW  850]. 

[a]  Illustrations.— (1)  Where  a 
person  who  holds  a  free  pass  boards 
a  train  as  it  is  moving  out  from 
the  station  by  climbing  on  the  plat- 
form next  to  the  tender  In  front  of 
the  baggage  car,  the  door  of  which 
Is  locked,  he  is  not  a  passenger,  even 
though  the  engineer  and  conductor 
know  that  some  one  has  boarded  the 
moving  train  between  the  tender  and 
baggage  car,  but  do  not  know  who  he 
is  or  for  what  purpose  he  is  there. 
Illinois  Cent.  R.  Co.  v.  O'Keefe,  168 
111.    116,   48   NE  294,   61   AmSR  63,  39 


LRA  148  [rev  63  111.  A.  102].  (2) 
A  boy  who  hangs  on  the  side  of  an 
electric  car  with  his  feet  resting  on 
the  boxing  of  the  axle  and  rides  there 
without  offering  to  pay  fare  is  not  a 
passenger.  Udell  v.  Citizens'  St.  R. 
Co„  162  Ind.  607.  52  NE  799,  71  AmSR 
336.  (3)  One  who  without  a  ticket, 
but  prepared  to  pay  his  fare,  and 
with  a  bona  fide  intention  of  paying 
it,  boards  a  train  carrying  passen- 
gers, is  not  a  passenger  if  he  takes 
ftassage  on  a  part  of  the  train  not 
ntended  for  passengers,  such  as  the 
front  platform  of  an  express  car. 
Missouri,  etc,  R.  Co.  v.  Williams,  91 
Tex.  255.  42  SW  855  [rev  (Civ.  A) 
40  SW  350]. 

[b]  The  presumption  is  that  one 
riding  out  of  the  place  provided  by  a 
railroad  company  for  passengers  Is 
not  a  passenger,  or.  If  such,  that 
he  has  assumed  the  increased  risk 
from  riding  there.  Chicago,  etc.,  R 
Co.  v.  Thurlow,  178  Fed:  894,  102 
CCA  128.  80  LRANS  671. 

[c]  getting  on  step  of  elosed  ves- 
tibnle,  (1)  Where  one  who  has  a 
transfer  Blip  entitling  him  to  ride  on 
a  street  car  stands  on  the  vestibule 
step  of  the  car,  and  the  vestibule 
door  is  closed  and  cannot  be  opened 
from  the  outside,  he  does  not  become 
a  passenger.  Devlne  v.  Chicago  City 
R.  Co.,  161  111.  A.  243.  (2)  A 
person'B  presence  on  a  street 
car  is  not  wrongful.  in  the 
sense  of  an  intentional  invasion  of 
its  possession  and  control,  where  in 
ignorance  of  its  rule  whereby  en- 
trance to  the  car  can  be  had  only  by 
the  rear  right-hand  door,  and  the 
other  door  to  the  rear  vestibule  is 
kept  locked,  she  for  the  purpose  of 
becoming  a  passenger  gets  on  the 
rear  left-hand  steps  leading  to  such 
vestibule.  Yancey  v.  Boston  El.  R 
Co.,  205  Mass.  162,  91  NE  202,  137 
AmSR  431,  26  LRANS  1217  and  note. 

81.  Schults  v.  Minneapolis,  etc. 
R.  Co.,  123  Minn.  405.  143  NW  1131 
(riding  in  cupalo  of  caboose). 

38.  Pflster  v.  Central  Pac  R.  Co.. 
70  Cal.  169.  11  P  686,  59  AmR  404; 
Florida  Southern  R.  Co.  v.  Hirst,  30 
Fla.  1,  11  S  606,  82  AmSR  17.  16 
LRA  631;  Union  Pac.  R.  Co.  v.  Nich- 
ols, 8  Kan.  606.  12  AmR  475.  See 
also  Fremont,  etc.  R.  Co.  v.  Root. 
49  Nebr.  900,  69  NW  897  (holding  that 
the  question  whether  a  passenger 
loses  his  status  by  going  into  the 
expresB  car  is  a  question  of  fact  for 
the  Jury). 

[a]  Ticket  gives  no  right  to  travel 
la  express  ear.— While  a  ticket  enti- 
tling the  purchaser  to  transportation 
in  first-class  coaches  gives  him  a 
right  to  have  his  luggage  transported 
at  the  same  time  free  of  charge,  it 
does  not  give  him  a  right  to  travel 
in  a  baggage,  express,  or  freight 
car.  Pflster  v.  Central  Pac.  R  Cc, 
70  Cal.  169.  11  P  686.  59  AmR  404. 

[b]  Bule  applied  to  ex-employee 
of  express  company, — A  person  who 
was  injured  while  in  an  express  car 
of  a  passenger  train  had,  up  to  six 
weeks  prior  to  the  accident  out  or 
which  the  action  arose,  been  an  ex- 
press messenger,  and  had  run  on  the 
same  train  with  the  conductor  of  the 
colliding  passenger  train,  but  had 
left  such  employment,  and  at  the 
time  of  the  accident  was  engaged  in 
other  business  not  connected  with 
the  railroad.  On  boarding  the  train 
he  went  into  the  passenger  car.  He 
had  funds  sufficient  to  pay  his  fare, 
but  the  conductor  who  there  was  evi- 
dence  to  -  show   was  aware  of  these 
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Bat  one  does  not  lose  his  status  as  a  passenger 
where  -with  the  express  or  implied  permission  of 
the  conductor  he  is  riding  on  the  platform  or  the 
steps  of  a  street  car,"  particularly  where  the  car 
is  crowded,**  and  he  expects  to  and  .is  able  to  pay 
the  usual  fare,  and  the  street  ear  company  cus- 
tomarily receives  and  accepts  fares  from  such  pas- 
sengers ;**  and  this  is  true  also  in  case  of  a  crowded 
railroad  train.88 

Siding  on  engine.    The  relation  of  carrier  and 
passenger  does  not  exist  by  any  agreement,  express 


or  implied,  between  a  carrier  and  a  person  who  fur- 
tively rides  on  the  engine  unknown  to  the  company 
and  contrary  to  its  rules  which  must  have  been 
known  to  him,"7  unless  he  rides  thereon  on  the 
invitation  or  permission  of  an  employee  of  the  car- 
rier having  apparent  authority  to  extend  him  such 
invitation,  but  the  presumption  is  against  such 
authority.8*  Thus  riding  on  an  engine  by  the  per- 
mission or  invitation  of  the  engineer  does  not  con- 
stitute one  so  riding  a  passenger,40  even  though  the 
conductor  knows  of  his  presence  there  and  ac'qui- 


Whe 


facts  omitted  without  fault  of  the 
party  to  ask  him  for  his  fare  and 
gave  as  a  reason  for  this  omission 
that  he  thought  the  party  was  In 
the  employ  of  the  express  company. 
It  was  held  that  the  evidence  did  not 
justify  a  conclusion  that  the  party 
had  at  no  time  the  legal  status  of  a 
passenger.  Florida  Southern  R.  Co. 
v.  Hirst,  30  Fla.  1,  11  S  606,  32  AmSR 
17.  16  LRA  611. 
tc]  One  learning*  express  route. — 
here  a  company  Is  transporting 
freight  and  messengers  for  an  ex- 
press company,  and  a  person  not  in 
the  employ  of  the  express  company 
roes  into  the  baggage  car  with  the 
regular  express  messenger  for  the 
purpose  of  learning  the  route  and 
assists  the  regular  express  messenger 
along  the  route,  and  the  conductor 
of  the  train,  supposing  such  person  to 
be  an  express  messenger  In  the  em- 

Kloy  of  the  express  company,  allows 
lm  to  ride  without  paying  his  fare, 
he  Is  not  a  passenger.  Union  PaC. 
R.  Co.  v.  Nichols,  8  Kan.  SOS,  12 
AmR   47S. 

Express  messenger*  as  passengers 
see  supra  5  1053. 

33.  Liversldge  v.  Berkshire  St. 
R.  Co..  210  Mass.  234,  96  NE  665,  36 
LRANS  998;  Olund  v.  Worcester 
Cons.  St.  R.  Co.,  206  Mass.  644,  $2 
NE  720;  Jackson  v.  St.  Paul  City  R. 
Co..  74  Minn.  48.  76  NW  866;  Sterne- 
man  v.  Springfield  Tract.  Co.,  178 
Mo.  A.  64,  163  SW  268;  Muth  v.  St. 
Louis,  etc.,  R.  Co.,  87  Mo.  A.  422. 

[a]  A  person  riding  on.  the  run- 
ning* board  of  an  electric  street  car 
ana  continuing  aboard  after  having 
signaled  the  car  to  stop  is  still  a 
passenger  toward  whom  the  carrier 
must  exercise  reasonable  care  to  pro- 
tect him  from  Injury.  Olund  v. 
Worcester  Cons.  St.  R.  Co.,  206  Mass. 
544,   92   NE  720. 

[b]  Slight  to  ride  la  vestibule. — 
The  fact  that  a  street  car  passenger 
has  paid  his  fare  and  been  received 
as  a  passenger  does  not  entitle  him 
as  a.  matter  of  law  to  ride  In  the 
vestibule  until  he  can  with  a  reason- 
able degree  of  diligence  gain  admis- 
sion inside  the  car.  Liversldge  v. 
Berkshire  St  R.  Co.,  210  Maes.  234, 
96   NE  665.  36  LRANS   993. 

[c]  Stopping  on  platform  until 
car  relighted. — Where  plaintiff  rode 
to  the  end  of  a  street  car  line,  and 
the  conductor  removed  the  trolley 
rendering  the  car  dark,  plaintiff  did 
not  lose  his  status  as  a  passenger 
because  he  stopped  on  the  platform 
until  the  car  was  relighted.  Sterne- 
man  v.  Springfield  Tract.  Co.,  178 
Mo.   A.   64.  163  SW  268. 

Contributory  negligence  of  persons 
riding  oa  platform,  running  board,  or 
steps  see  Infra  if  15137151 4. 

34-  Mobile  Light,  etc.,  Co.  v. 
Hughes,  (Ala.)  67  S  278;  Birmingham 
R.,  etc..  Co.  v.  Bynum,  139  Ala.  389, 
36  S  736;  Klrkpa trick  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  615,  148 
SW  866;  Coyne  v.  Pittsburgh  R.  Co., 
239  Pa.  17,  86  A  624;  Beaumont  Tract. 
Co.  v.  Happ.  67  Tex.  Civ.  A.  427,  122 
SW    610. 

[a]  Illustrations.— (1)  Where  a 
train  of  street  railroad  cars  is  so 
crowded  inside  the  cars  as  not  to 
admit  of  others  entering,  but  it  con- 
tinues to  stop  at  each  stopping  place 
and  others  are  allowed  to  get  on,  a 
person  who  gets  on  the  car  and 
stands  outside  the  vestibule  is  a  pas- 
senger,   although    he   has    net   been 


seen  by  the  conductor,  and  although 
his  fare  has  not  been  collected.  Bir- 
mingham R.,  etc.,  Co.  v.  Bynum,  139 
Ala.  389,  36  S  736.  (2)  One  who  Is 
permitted  by  the  conductor  to  ride 
on  the  bumper  of  a  street  car  be- 
cause of  Its  crowded  condition  Is  a 
passenger.  Klrkpatrlck  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  616,  143 
SW  865.  (3)  One  riding  on  the 
bumper  of  a  crowded  street  car,  ac- 
cording to  the  usual  practice  allowed 
by  the  company  whose  conductor  does 
not  try  to  prevent  It,  but  takes  his 
fare  and  warns  him  to  be  careful,  Is 
a  passenger.  Beaumont  Tract,  Co.  v. 
Hopp,  67  Tex.  Civ.  A.  427,  122  SW 
610. 

[b]  Acceptance  necessary. — A 
person  climbing  on  the  back  bumper 
of  a  crowded  summer  street. car  and 
riding  thereon  Is  not  a  passenger,  un- 
less the  evidence  shows  an  accept- 
ance of  him  as  such.  Coyne  v.  Pitts- 
burgh R.   Co.,   239   Pa.   17,   86  A   524. 

35.  Mobile  Light,  etc.,  Co.  v. 
Hughes.    (Ala.)   67   S  278. 

38.  Choate  v.  Missouri  Pac.  R. 
Co.,  67  Mo.  A.   105. 

[a]  Illustration. — Where  a  person 
having  in  his  possession  a  ticket 
came  to  the  station  to  take  a  train, 
and  when  he  arrived  at  the  station 
he  found  the  train  standing  at  the 
platform,  and  the  steps  and  plat- 
form of  the  forward  cars  being 
crowded  he  passed  along  the  plat- 
form beside  the  train  until  he  came 
to  the  last  car  but  one,  and  entering 
this  car  he  found  it  crowded  also, 
and  thereupon  took  up  a  position  on 
the  platform  of  such  car,  he  was  a 
passenger.  Choate  v.  Missouri  Pac. 
R.  Co.,  67  Mo.  A.  105. 

37.  Chicago,  etc.,  R.  Co.  v. 
Michie,  83  Hi.  427;  Piles  v.  Boston, 
etc.,  R.  Co.,  149  Mass.  204,  21  NE 
311,  14  AmSR  411;  Flower  v.  Penn- 
sylvania R.  Co.,  69  Pa.  210,  8  AmR 
261. 

[a]  Invitation  of  fireman. — Where 
a  fireman  was  put  In  charge  of  an 
engine  and  certain  cars  to  run  to  a 
water  station,  the  duty  usually  de- 
volving on  the  engineer,  and  at  the 
station  he  invited  a  boy  to  climb  on 
the  tender  and  turn  on  the  water, 
who  in  doing  so  was  killed  by  other 
cars  running  against  the  tender,  the 
company  was  not  liable  for  the  kill- 
ing. Flower  v.  Pennsylvania  R.  Co., 
69  Pa.  210,  8  AmR  261. 

[bl  Permission  of  conductor*— 
(1)  A  person  riding  on  the  engine  of 
a  freight  train  with  the  consent  of 
the  conductor  Is  not  a  passenger. 
Illinois  Cent.  R.  Co.  v.  Jennings,  229 
111.  608.  82  NE  403.  (2)  A  person  who 
Is  injured  while  attempting  to  get 
on  a  freight  engine  to  ride  for  his 
own  convenience  cannot  recover  for 
personal  injuries  received,  although 
he  was  attempting  to  get  on  the  en- 
gine by  Invitation  of  the  conductor 
of  the  train,  as  he  bears  none  of  the 
relations  of  a  passenger  to  the  com- 
pany; and  It  is  no  excuse  that  he 
had  ordered  the  freight  cars  for  the 
use  of  his  employers  in  shipping 
goods,  and  had  previously  been  per- 
mitted to  ride  by  Invitation,  and  had 
seen  others  including  railroad  em- 
ployees do  so.  Files  v.  Boston,  etc- 
R.  Co..  149  Mass.  204,  21  NE  111; 
14  AmSR  411. 

fc]  A  drover  riding  oa  the  en- 
gine may  under  some  circumstances 
be  a  passenger.  Southern  R.  Co.  v. 
Cullen,    221  111.   3*2,   77   NE  470   [aff 


122  111.  A.  293]  (holding  that  one  au- 
thorized by  contract  to  accompany 
stock  while  in  transport  Is  a  pas- 
senger, and  his  status  as  such  is  not 
changed  by  the  fact  that  while  ac- 
companying the  same  he  rides  on  an 
engine,  there  being  no  more  suitable 
place  available).  See  also  Illinois 
Cent.  R.  Co.  v.  Jennings,  217  111.  140. 
75  NE  457  [rev  119  111.  A.  8171 
(holding  that  whether  a  drover  had 
the  right  under  the  circumstances 
of  the  case  to  ride  on  the  engine 
with  the  consent  and  by  direction  of 
the  conductor,  notwithstanding  a, 
stipulation  that  he  should  ride  in  the 
caboose,  was  a  question  for  the 
Jury). 

38.  U.  S. — Waterbury  v.  New 
York  Cent.,  etc.,  R.  Co.,  17  Fed.  671, 
21  Blatchf.  814. 

Cal. — Berliner  v.  Travelers'  Ins. 
Co.,  121  Cal.  468,  53  P  918,  66  AmSR 
49,  41  LRA  467  (officer  of  the  road). 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  111.  162,  14  NE  197,  5 
AmSR  510. 

Pa. — Wilkes  v.  Buffalo,  etc.,  R.  Co., 
216  Pa.  365,  65  A  787. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Erwln,  8  Am&ERCas  465. 

[a]  One  having  an  employee's  pass 
and  riding  on  the  engine  by  permis- 
sion of  the  company  may  be  a  pas- 
senger. Wilkes  v.  Buffalo,  etc,  R. 
Co.,  216  Pa.  865,  65  A  787. 

39.  Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  111.  162,  14  NE  197,  S 
AmSR  510:  Merrill  v.  Eastern  R.  Co., 
139  Mass.  288.  1  NE  648.  62  AmR  70S; 
Rucker  v.  Missouri  Pac.  R.  Co.,  61 
Tex.  499;  Wilcox  v.  San  Antonio. 
etc.,  R.  Co.,  11  Tex.  Civ.  A.  487,  3» 
STv*  379 

40.  111. — Chicago,  etc.,  R.  Co.  v. 
Michie,  83  111.  427;  Chicago,  etc.,  R. 
Co.  v.  Casey,  9  111.  A.  632.  ' 

Mo. — Roberts  v.  Southern  R  Co., 
166  Mo.  A.  639,  150  SW  717. 

N.  T. — Grim  aha w  v.  Lake  Shore, 
etc.,  R.  Co..  206  N.  T.  871.  98  NE 
762,  40  LRANS  668.  AnnCasl913B 
571  and  note  [aff  140  App.  Div.  687, 
126  NTS  6261:  Robertson  v.  New^ 
York,  etc.,  R.  Co.,  22  Barb.  91. 

Or. — Radley  v.  Columbia  R.  Co.,  44 
Or.  382,  76  P  212,  1  AnnCas  447  and 
note. 

S.  C. — Darwin  v.  Charlotte,  etc.,  R. 
Co.,   23   S.  C.   631.  66  AmR  32. 

Va,— Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  376,  6  SE  175. 

Wash. — Fischer  v.  Columbia,  etc., 
R.  Co..  62  Wash.   462,  100  P  1006. 

B.  C. — Nightingale  v.  Union  Col- 
liery Co.,  9  B.  C.  453  [app  dlsm  36 
Can.  S.  C.  651. 

[a]  Illustrations. — (1)  One  per- 
mitted by  the  engineer  to  ride  on 
the  back  of  the  engine  Is  not  a  law- 
ful passenger  without  reward,  within 
Cal.  Civ.  Code  5  2096,  but  merely  a 
trespasser,  so  that  defendant's  only 
liability  was  to  exercise  ordinary 
care  to  prevent  Injuring  him  after 
discovery  of  his  peril.  Roberts  v. 
Southern  Pac.  Co.,  166  Mo.  A.  639, 
160  SW  717.  (2)  Plaintiff  intending 
to  take,  as  a  passenger,  a  freight 
train  was  told  by  the  conductor  that 
It  would  leave  In  about  ten  minutes; 
he  went  some  distance  from  the 
train,  and  returning  in  about  five 
minutes  found  the  train  ready  to 
start;  fearing  that  he  would  be  un- 
able to  reach  the  caboose  he  accepted 
the  engineer's  invitation  to  board  the 
engine,  and  while  Tiding  thereon 
was  Injured.  It  was  held  that  he  was 
not  a  passenger,   nor  one   to   whom 
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Biding  on  band  cars.  One  transported  on  a  hand 
car  which  is  used  by  the  carrier  for  the  convenience 
of  its  employees,  and  on  which  the  carrying  of  pas- 
sengers is  forbidden,  is  not  a  passenger.41  But  the 
rule  is  otherwise  where  the  railroad  employee  is  au- 
thorized to  accept  the  person  as  a  passenger  on  a 
hand  car,43  or  he  is  with  the  consent  of  the  rail- 
road traveling  on  a  hand  car,44  or  the  company  is 
a  common  carrier  of  passengers  by  hand  cars. 

[J- 1060]  2.  On  Freight  Trains.4*  Where  persons 
are,  by  proper  authority,  accepted  for  transporta- 
tion on  freight  trains,  the  carrier  is  liable  with  ref- 
erence to  them  as  passengers,47  particularly  where 
fare  or  its  equivalent  is  accepted;48  and  it  is  imma- 
terial whether  the  company  carries  more  or  less 


passengers  on  its  freight  trains,  or  whether  or  not 
the  passengers  travel  on  a  special  permit  or  on  a 
regular  ticket.49  The  question  of  liability  does  not 
depend  on  the  uses  to  which  the  train  is  usually  de- 
voted; and  where  there  are  no  rules  of  the  com- 
pany prohibiting  it,  or  even  if  there  are  such  rules, 
and  the  officers  making  such  rules  relax  or  dispense 
with  them  in  a  particular  case,  and  a  passenger  is 
taken  on  a  train  not  generally  used  for  passenger 
purposes,  or  with  the  expectation  of  paying 'fare 
when  demanded,  he  is  lawfully  on  the  train.10  This 
rule  also  applies  to  persons  permitted  by  the  ear- 
ner's employees  to  ride  without  paying  fare,  where 
the  employee  is  expressly  or  impliedly  authorized 
to  grant  such  permission.01  If  it  is  customary  for 
the  carrier  to  allow  passengers  to  ride  on  some 


the  company  owed  any  affirmative 
duty,  as  he  was  required  to  take 
notice  that  the  engineer  was  unau- 
thorized to  permit  him  to  ride  on  the 
engine,  the  conductor  being  the  car- 
rier's agent.  Fischer  v.  Columbia, 
etc.,  R  Co.,  62  Wash.  462,  100  P  100S. 

lb]  This  rule  applies  to  a  person 
riding  on  tne  pilot  of  an  engine,  even 
by  permission  of  the  engineer,  in 
violation  of  the  rules  of  the  com- 
pany. Darwin  v.  Charlotte,  etc.,  R. 
Co..  23  S.  C.  631,  65  AmR  32  and 
note. 

41.  Radley  v.  Columbia  R.  Co.,  44 
Or.  332,  76  P  212,  1  AnnCas  447  and 
note;  Nightingale  v.  Union  Colliery 
Co.,  9  B.  C.  468  [app  dism  36  Can.  8. 
C.  66]. 

43.  Ark. — Houston,  etc.,  R.  Co.  v. 
Boiling,  69  Ark.  395,  27  SW  493,  43 
AmSR  38,  27  LRA  190. 

Iowa.— Dougherty  v.  Chicago,  etc., 
R.  Co.,  137  Iowa  267.  114  NW  902, 
126  AmSR  282,  14   LRANS  590. 

Me. — Hoar  v.  Maine  Cent.  R.  Co., 
70  Me.  65,35  AmR  299. 

N.  C— Willis  v.  Atlantic,  etc.,  R. 
Co..   120  N.   C.   608,   26   SE  784. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Morley,  4  Oh.  Clr.  Ct.  659. 

Or. — Rathbone  v.  Oregon  R.  Co., 
40  Or.  225.  66  P  909. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Dawkins, 
77   Tex.   228,   13   SW   982. 

[a]  Authority  or  eastern. — In  the 
absence  of  a  showing  of  any  author- 
ity on  the  part  of  employees  to  al- 
low a  boy  to  ride  on  a  hand  car,  or 
of  any  showing  that  the  custom  of 
employees  to  allow  persons  so  to 
ride  was  known  to  and  acquiesced 
In  by  the  officers  of  the  company, 
the  boy  so  riding  is  not  to  be  con- 
sidered as  a  passenger  where  It  ap- 
pears that  one  of  the  rules  of  the 
company  forbade  the  employees  to 
grant  such  permission.  Houston,  etc. 
R.  Co.  v.  Boiling,  59  Ark.  395.  27  SW 
492,  43  AmSR  38,  27  LRA  190. 

[b]  bsomM  of  rule  forbidding 
such  riding*— Even  though  the  per- 
son may  be  Ignorant  of  rules  forbid- 
ding such  transportation  he  is  not  a 
passenger  when  such  carrying  is 
done  not  by  an  authorized  agent  of 
the  company,  but  by  those  in  charge 
of  the  hand  car  to  do  other  work. 
Gulf,  etc.,  R.  Co.  v.  Dawkins,  77  Tex. 
228,  13   SW  982. 

[c]  A  section  master  or  foreman 
as  agent  of  his  employer  has  no  au- 
thority by  taking  a  person  walking 
along  the  track  on  to  a  hand  car  in 
use  by  the  section  master  in  the  per- 
formance of  his  duties  to  fasten  on 
his  master  the  duty  of  a  carrier 
toward  such  person  as  a  passenger. 
Willis  v.  Atlantic,  etc.,  R.  Co.,  120 
N.  C.  608,  26  SB  784;  Rathbone  v. 
Oregon  R.   Co..  40  Or.   225,  66  P  909. 

43.  International,  etc.,  R.  Co.  v. 
Prince,  77  Tex.  560,  14  SW  171,  19 
AmSR  795;  International,  etc.,  R.  Co. 
v.  Cock.  68  Tex.  713.  6  SW  636.  2 
AmSR  521;  Prince  v.  International, 
etc.,  R.  Co..  64  Tex.  144;  Pool  v. 
Chicago,  etc..  R.  Co..  66  Wis.  227, 
14  NW  46. 

[a]     Train     master. — Where     the 


train  master  who  Is  the  representa- 
tive of  the  company  in  all  matters 
connected  with  the  use  of  its  road, 
cars  of  all  kinds,  and  services  of 
its  employees,  invites  a  person  not 
an  employee  to  ride  on  a  hand  car, 
he  Is  a  passenger.  International. 
etc..  R.  Co.  v.  Prince,  77  Tex.  660,  14 
SW  171,  19  AmSR  796. 

44.  International,  etc.,  R.  Co.  v. 
Gray,  65  Tex.  32. 

46.  Hoar  v.  Maine  Cent.  R.  Co., 
70  Me.  65,  35  AmR  299. 

46.  Drovers  In  oharge  of  stook 
riding   on   freight   train*    see   supra 

4T.  U.  S. — Hazard  v.  Chicago,  etc., 
R.  Co.,  11  F.  Cas.  No.  6,275,  1  Blss. 
503. 

Ga.— -Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Ga.  292.  63  AmR  842. 

111. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters, 175  111.  293.  61  NE  901;  Ohio, 
etc.,  R.  Co.  v.  Muhltng,  30  111.  9.  81 
AmD  336.  • 

Ind. — Ohio,  etc.,  R.  Co.  v.  Dicker- 
son,  69  Ind.  317;  Vandalia  R.  Co.  v. 
Darby.  60  Ind.  A.  294.  108  NE  778. 

Iowa. — Dodge  v.  Chicago  Great 
Western  R.  Co.,  164  Iowa  627,  146 
NW  14;  Gradert  v.  Chicago,  etc.,  R. 
Co.,  109  Iowa  647,  80  NW  559. 

Mo. — Gardner  v.  St.  Louis,  etc.,  R. 
Co.,  117  Mo.  A.  138.  98  SW  917. 

Oh. — Allen  v.  Lake  Shore,  etc.,  R. 
Co..  67  Oh.  St.  79,  47  NE  1037. 

Or. — Richmond  v.  Southern  Pac. 
Co..  41  Or.  54.  67  P  947,  98  AmSR  694, 
57  LRA  616. 

Tex. —  Texas,  etc.,  R.  Co.  v.  Gar- 
cia. 62  Tex.  286. 

[a]  Authority  of  train  master.— 
Where  a  train  master  who  has  no 
authority  to  permit  passengers  on 
freight  trains  without  the  order  of 
the  superintendent,  but  whose  duty 
it  is  to  issue  orders  to  that  effect 
to  conductors  when  so  directed  by 
the  superintendent,  and  whose  orders 
the  conductors  are  required  to  obey 
without  question,  without  authority 
from  the  superintendent,  orders  a 
conductor  to  carry  a  physician  on  a 
freight  train,  and  neither  the  con- 
ductor nor  the  physician  know  that 
the  train  master  has  violated  his 
duty,  the  act  of  the  train  master  Is 
within  the  scope  of  his  agency  and, 
as  against  the  conductor  and  the 
physician,  the  apparent  authority  is 
as  binding  on  the  railroad  company 
as  actual  authority  would  be.  Dy- 
sart  v.  Missouri,  etc.,  R.  Co.,  122  Fed. 
228.   58   CCA   592. 

[b]  Private  arrangement.-*-  The 
fact  that  one  had  a  private  arrange- 
ment between  a  railroad  company 
and  himself,  whereby  he  could  ride 
on  freight  trains,  did  not  render  the 
road's  relation  to  him  other  than  that 
of  a  common  carrier.  Gardner  v.  St. 
Louis,  etc.,  R.  Co.,  117  Mo.  A.  138,  93 
SW  917. 

[c]  Where  a  person  Is  directed  by 
the  company's  agent,  whose  duty  It 
Is  to  direct  passengers  what  trains 
they  shall  enter,  to  take  passage  on 
a  freight  train,  he  becomes  on  his 
entrance  a  passenger,  notwithstand- 
ing, under  the  rules  of  the  company. 


which  are  unknown  to  such  person, 
passengers  are  not  permitted  to  ride 
on  that  train.  McGee  v.  Missouri 
Pac.  R.  Co..  92  Mo.  208,  4  SW  719. 
1  AmSR  706;  Albin  v.  Chicago,  etc, 
R  Co.,  103  Mo.  A  308,  77  SW  163. 

48.  Ark. — Arkansas  Midland  R. 
Co.  v.  Griffith.  63  Ark.  491,  39  SW  5S» 
(construing  Sandels  &  H.  Dig.  I 
6284). 

111. — Lake  Shore,  etc.,  B,  Co.  v. 
Brown,  123  111.  162,  14  NE  197.  6  Am 
SR  510. 

Ind. — New  York,  etc..  R.  Co.  v. 
Doane,  115  Ind.  436,  17  NE  913,  7 
AmSR  H51.  1  LRA  157. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Smith,   162  Ky.   747.  172  SW   1088. 

Me. — Dunn  v.  Grand  Trunk  R  Co., 
58  Me.  187.  4  AmR  267. 

Mo. — McDonald  v.  St.  Louis,  etc., 
R.  Co..  165  Mo.  A.  75,  146  SW  83. 

N.  Y. — Edgerton  v.  New  York 
Harlem  R.  Co.,  39  N.  Y.  227  [anT  IS 
Barb.  389]. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St.  457. 

Tex. — International,  etc.,  R.  Co.  v. 
Irvine,    64    Tex.    629. 

[a]  Amount  less  than  regular, 
fa**,— A  person  boarding  &  freight 
train  and  giving  the  conductor  an 
amount  less  than  the  regular  fare 
does  not  become  a  passenger.  Mc- 
Donald v.  St.  Louis,  etc.,  R.  Co.,  166 
Mo.  A.  75,  146  SW  83. 

[b]  Under  statute,— Although  It 
may  be  the  common-law  rule  that 
one  boarding  a  freight  train  cannot 
claim  to  be  a  passenger,  notwith- 
standing any  conduct  toward  him. 
unless  the  company  has  by  its  man- 
agement led  the  public  to  believe 
that  passengers  would  be  carried  on 
such  train  for  hire  or  otherwise,  and 
the  company  has  not  made  itself 
otherwise  liable  to  him  as  a  passen- 
ger, it  has  been  held  that,  under  a 
statute  requiring  local  freight  tralm 
to  carry  passengers  from  and  to  any 
and  all  stations,  if  the  conductor  of 
the-  freight  train  permits  a  person  to 
board  it  and  receives  his  fare,  such 
person  has  a  right  to  presume  that 
the  train  is  a  local  freight  which  the 
law  compels  to  carry  passengers 
Arkansas  Midland  R.  Co.  v.  Griffith. 
63   Ark.   491,  39   SW  660    (construing 


Sandels  &  H.  Dig.  |  6284) 
[c]     An  offer  to  pay  tat 

employee  on   the  train,  unauthorized 


to  receive  the  same,  is  not  an  offer 
to  the  company,  and  in  such  case 
does  hot  entitle  the  person  to  a  place 
on  a  freight  train  as  a  passenger. 
Cleveland,  etc.,  R  Co.  v.  Bartram,  11 
Oh.  St.  467. 

fd]  menderinr  assistance,— One 
riding  in  a  caboose  under  agreement 
with  the  conductor,  in  consideration 
of  assisting  In  loading  and  unload- 
ing freight,  is  a  passenger.  Chesa- 
peake, etc..  R.  Co.  v.  Smith,  16J  Ky. 
747.  172  SW  1088. 

49.  Hazard  v.  Chicago,  etc.,  R  Co, 
11  F.  Cas.  No.  6,275,  1  Blss.  603. 

50.  Prince  v.  Internationa),  etc 
R  Co.,  64  Tex.  144. 

51.  U.  S. — Secord  v.  St.  Paul,  etc, 
R.  Co..  18  Fed.  221.  5  McCrary  511. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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freight  trains,  and  if  the  person  seeking  transporta- 
tion has  no  notiee,  express  or  implied,  that  passen- 
gers are  not  permitted  to  ride  on  the  freight  train 
in  question,  he  may  rely  bn  the  act  of  the  conductor 
in  authorizing  him  to  go  on  such  train,  even  though 
snch  act  is  without  authority  or  contrary  to  the 
conductor's  instructions.™  Where,  however,  a  per- 
son goes  on  a  freight  train,  charged  with  knowledge, 


'  by  reason  of  the  general  course  of  business  of  the 
carrier,  or  by  reason  of  rules  or  regulations  known 
to  him,  that  passengers  are  not  allowed  to  ride  on 
freight  trains,  and  that  conductors  of  freight  trains 
have  no  authority  to  allow  them  so  to  do,  he  does 
not  become  a  passenger,  although  he  may  have  the 
assent  of  the  conductor  or  some  other  agent  to  his 
act,*3  and  even  though  the  conductor  accepts  a  ticket 


Ala. — Alabama  Great  Southern  R. 
Co.  v.  Yarbrough,  83  Ala.  238,  8  8 
447.    3   AmSR  716. 

Ark. — St.  Louie,  etc.,  R.  Co.  v. 
Whitacre,   103   Ark.   332,    147   SW   68. 

Mass. — Wilton  v.  Middlesex  R.  Co., 
125  Mass  130;  Wilton  v.  Middlesex  R. 
Co.,   107   Mass.  108,  9  AmR  11. 

Minn. — Gradln  v.  St  Paul,  etc,  R 
Co.,   30  Minn.   217,   14  NW  881. 

Mo. — Sherman  v.  Hannibal,  etc.,  R. 
Co..  72  Mo.  62,  37  AmR  428. 

Or. — Gray  v.  Columbia  Cent  R.  Co., 
48  Or.  18.  88  P  297. 

Pa.— Creed  v.  Pennsylvania  R.  Co., 
88  Pa.  139,  27  AmR  693;  Pittsburg-, 
etc.  R  Co.  v.  Caldwell.  74  Pa.  421; 
Pennsylvania  R.  Co.  v.  Books,  67  Pa. 
339.  98  AmD  229. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co..   33  Wis.  41.  14  AmR  736. 

[a]  Wot  trespasser.— A  person 
riding  on  a  freight  train  by  permis- 
sion of  the  conductor,  without  pay- 
ing fare,  is  not  wholly  a  trespasser, 
although  the  train  is  not  Intended 
and  operated  for  the  carriage  of  pas- 
sengers, and  although  the  conductor 
has  no  authority  to  permit  such  per- 
son to  ride.  Alabama  Great  South- 
ern R.  Co.  v.  Yarbrough.  83  Ala.  238, 
3  S  447,  3  AmR  715;  Whitehead  v. 
St.  Louis,  etc.,  R.  Co.,  99  Mo.  263,  11 
SW  761.  6  LRA  409. 

rb]  Failure  to  warn  oft*  not  Invi- 
tation.— An  invitation  by  implication 
to  ride  on  freight  trains  Is  not  sus- 
tained by  the  omission  of  the  flagman 
and  the  trainmen  to  drive  away  boys 
who  attempt  to  steal  a  ride  while  the 
train  is  passing  a  street  crossing. 
Mehalek  v.  Minneapolis,  etc.,  R.  Co., 
105   Minn.  128.  117  NW  250. 

Parsons  riding  gratuitously  see 
generally  supra  J  1055. 

SS.  17.  S. — Secord  v.  St.  Paul,  etc, 
R.  Co..  18  Fed.  221,  S"  McCrary  516. 

Ark. — Arkansas  Midland  R.  Co.  v. 
Griffith,  63  Ark.  491,  39  SW  550. 

Cal. — Wleland  v.  Southern  Pac 
Co..  1  Cal.  A.  343,  82  P  226. 

Ga. — Western,  etc.,  R.  Co.  v.  Tur- 
ner. 72  Ga.  292,  53  AmR  842. 

Ind. — Lawreneeburgh.  etc.,  R.  Co. 
v.  Montgomery,  7  Ind.  474. 

Iowa. — Spence  v.  Chicago,  etc.,  R. 
Co..  117  Iowa  1.  90  NW  846. 

Kan.— St.  Joseph,  etc.,  R  Co.  v. 
Wheeler,  35  Kan.   186.  10  P  461. 

La. — Hanson  v.  Mansfield  R..  etc., 
Co..  38  La.  Ann.  Ill,  58  AmR  162. 

Me. — Dunn  v.  Grand  Trunk  R  Co., 
SS  Me.  187,  4  AmR  267. 

Mich. — Greenfield  v.  Detroit,  etc., 
R.  Co..  133  Mich.  657.  »5  NW  548. 

Mo. — Miller  v.  Missouri  Pac.  R. 
Co..  109  Mo.  350,  19  SW  58.  32  AmSR 
673;  Whitehead  v.  St.  Louis,  etc..  R. 
Co..  89  Mo.  263,  11  SW  751,  6  LRA 
409;  Zuendt  v.  Missouri  Pac.  R.  Co., 
10  SW  491;  Wagner  v.  Mis- 
souri Pac.  R.  Co..  97  Mo.  612,  10  SW 
486.  3  LRA  156;  Dorsey  v.  Atchison, 
etc.,  R.  Co.,  83  Mo.  A.  528;  Burke  v. 
Missouri  Pac.  R.  Co.,  51  Mo.  A.  491; 
Jones  v.  Wabash,  etc.,  R.  Co.,  17  Mo. 
A.  158. 

N.  Y. — Edgerton  v.  New  York,  etc.. 
R.  Co..  36  Barb.  193,  389  [afT  89  N.  Y. 
227]. 

Or. — Simmons  v.  Oregon  R.  Co.,  41 
Or-.  151,  69  P  440,  1022. 

Tenn. — Chattanooga  Rapid  Transit 
Co.  v.  Venable.  105  Tenn.  460,  58  SW 
861.  51  LRA  886. 

Tex. — International,  etc.,  R.  Co.  v. 
Cock.  14  SW  242;*International,  etc. 
R.  Co.  v.  Prince.  77  Tex.  560,  14  SW 
171, 19  AmSR  795;  International,  etc., 
R.  Co.  v.  Irvine.  64  Tex.  529:  Texas, 
etc.,  R  Co.  v.  Garcia,  62  Tex.  285; 
Missouri,  etc.,  R.  Co.  v.  Huff,  (Civ. 
A.)  78  SW  249  [rev  on  other  grounds 
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98  Tex.  110,  81  SW  526];  Galveston, 
etc.,  R  Co.  v.  Parsley,  6  Tex.  Civ. 
A.  160,  26  SW  64. 

Utah. — Everett  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  9  Utah  340,  34  P 
289 


W.    Va. — Boggess     v.     Chesapeake, 
etc.,  R.  Co.,  37  W. 
23  LRA  777. 


Va.  297,  16  SB  525, 


Wis. — Boehm  v.  Duluth,  etc.,  R. 
Co.,  91  Wis.  592,  65  NW  506;  Lucas  v. 
Milwaukee,  etc.,  R  Co.,  38  Wis.  41, 
14  AmR  735. 

fa]  Thus,  (i)  a  person  riding  on 
a  freight  train,  in  the  car  in  which 
the  company  allowed  people  to  travel, 
with  the  knowledge  of  the  company 
or  any  of  its  agents,  for  the  purpose 
of  being  transported,  is  a  passenger 
whether  he  had  a  ticket  or  not.  Se- 
cord v.  St.  Paul,  etc.,  R.  Co..  18  Fed. 
221,  6  McCrary  615.  (2)  Where  one 
was  lawfully  in  the  cab  of  a  freight 
train,  treating  for  passage,  as  had 
frequently  been  done,  and  was  still 
being  done  at  the  time  of  the  trial, 
by  other  persons  on  the  same  train, 
as  to  an  injury  inflicted  upon  him  by 
the  conductor,  he  stands  within  the 
reason  and  spirit  of  the  authorities 
in  reference  to  like  injuries  done  to 
passengers.  Western,  etc.,  R.  Co.  v. 
Turner,  72  Ga.  292,  63  AmR  842. 

[b]  (rood  faith  of  passenger. — 
Where  a  company  has  adopted  the 
system  of  carrying  passengers  on 
freight  trains,  a  person  who  goes  on 
a  freight  train  in  good  faith,  sup- 
posing it  to  be  also  a  train  for  carry- 
ing passengers,  is  entitled  to  all  the 
rights  and  remedies  of  a  passenger 
as  against  the  company,  at  least  un- 
til he  is  informed  that  he  is  mis- 
taken In  the  character  of  the  train; 
and  he  Is  not  chargeable  with  notice 
that  the  train  will  not  carry  him, 
from  the  fact  that  it  was  not  brought 
to  the  platform  and  that  the  ticket 
office  was  not  open  for  the  sale  of 
tickets  about  the  time  of  its  arrival, 
nor  from  the  fact  that  the  caboose 
was  not  convenient  for  passengers, 
where  there  was  nothing  from  Its  ex- 
ternal appearance  to  indicate  that  It 
was  not  suited  to  carrying  pas- 
sengers. Lucas  v.  Milwaukee,  etc., 
R.  Co.,  33  Wis.  41,  14  AmR  735. 

63.  Ark. — Prescott,  etc.,  R.  Co.  v. 
Hopkins,  122  Ark.  168,  182  SW  651; 
Kruse  v.  St.  Louis,  etc.,  R.  Co.,  97 
Ark.  137.  133  SW  841;  St.  Louis,  etc., 
R  Co.  v.  Reed,  76  Ark.  106,  88  SW 
$36,   113   AmSR  78. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Headland,  18  Colo.  477.  38  P  185,  20 
LRA  822. 

Conn. — Bergan  v.  Central  Vermont 
R.  Co.,  82  Conn.  674,  74  A  937. 

Ga. — Morris  v.  Georgia  R.,  etc.,  Co., 
131  Ga.  475,  477,  62  SE  579  tcit  Cyc], 

111. — Neice  v.  Chicago,  etc.,  R.  Co., 
254  111.  695.  98  NE  989,  41  LRANS 
162;  Cleveland,  etc.,  R.  Co.  v.  Best, 
169  111.  301,  48  NE  684  [rev  68  111.  A. 
532], 

Ind. — Smith  v.  Louisville,  etc.,  R. 
Co.,  124  Ind.  394,  24  NE  763. 

Kan. — St  Joseph,  etc.,  R.  Co.  v. 
Wheeler.  35  Kan.  185,  10  P  461. 

Ky. — Clarke  v.  Louisville,  etc.,  R. 
Co.,  Ill  SW  344,  33  KyL  797. 

Mass. — Planx  v.  Boston,  etc.,  R. 
Co.,  157  Mass.  377,  32  NE  356,  17 
LRA  885;  Powers  v.  Boston,  etc.,  R. 
Co..  153  Mass.  188,  26  NE  446. 

Mich. — Greenfield  v.  Detroit,  etc., 
R.  Co.,  133  Mich.  557.  95  NW  646. 

Miss. — Alabama,  etc.,  R.  Co.  v.  Liv- 
ingston, 84  Miss.  1,  36  S  256. 

Mo. — Berry  v.  Missouri  Pac.  R. 
Co.,  124  Mo.  223,  25  SW  229'  You- 
mans  v.  Wabash  R  Co.,  ,143  Mo.  A. 


393,  127  SW  596. 

N.  Y. — Eaton  v.  Delaware,  etc.,  R 
Co.,  67  N.  Y.  382,  16  AmR  51 S. 

N.  C. — Vassor  v.  Atlantic  Coast 
Line  R.  Co.,  142  N.  C.  68,  64  SE  849, 
7  LRANS  960,  9  AnnCas  536  and  note 
(passenger  received  on  condition,  of 
rendering  certain  service). 

Or. — Radley  v.  Columbia  R.  Co., 
44  Or.  332,  76  P  212,  1  AnnCas  447. 

Tenn. — Sands  v.  Southern  R.  Co., 
64  SW  478;  Louisville,  etc.-R.  Co.  v. 
Halley,  94  Tenn.  383,  29  SW  367.  27 
LRA  549. 

Tex. — Texas,  etc..  R.  Co.  v.  Black. 
87  Tex.  160,  27  SW  118;  Houston,  etc., 
R.  Co.  v.  Moore,  49  Tex.  31,  30  AmR 
98;  International,  etc.,  R.  Co.  v. 
Ham. a,  (Civ.  A.)  68  SW  548;  De 
Palaeios  v.  Rio  Grande,  etc.,  R.  Co., 
(Civ.  A.)  45  SW  612;  St.  Louis  South- 
western II.  Co.  v.  White,  (Civ.  A.)  34 
SW  1042. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co.,  38  Wis.  41,  14  AmR  736. 

[a].  The  fact'  that  one  rides  la  » 
"caboose  oar"  attached  to  a  freight 
train  does  not  show  that  he  is  a  pas- 
senger, as  such  a  car  is  defined  as 
one  "used  on  freight  or  construction 
trains  for  workmen  or  train  crew." 
Bergan  v.  Central  Vermont  R  Co.. 
82  Conn.  574,  676.  74  A  937. 

[b]  Acceptance  of  fax*  by  the 
oonduotor  or  a  freight  train  from  one 
riding  thereon  does  not  render  the 
latter  a  passenger,  where  It  does  not 
appear  that  he  was  Ignorant  of  the 
rule  forbidding  passengers  to  ride  on 
freight  trains,  nor  that  freight  trains 
were  in  the  habit  of  carrying  pas- 
sengers. Texas,  etc,  R.  Co.  v.  Black, 
87  Tex.  160,  27  SW  118:  St  Louis 
Southwestern  R.  Co.  v.  White,  (Tex. 
Civ.  A.)  34  SW  1042. 

[c]  Where  a  former  employee  of  a 
railroad  aaka  permission  to  ride  on 
a  freight  train,  knowing  that  it  is 
against  the  rules,  and  is  refused  and 
succeeds  by  collusion  with  the  con- 
ductor in  getting  permission  to  ride 
on  such  freight  train,  he  is  a  tres- 
passer, and  not  a  passenger.  You- 
mans  v.  Wabash  R.  Co.,  143  Mo.  A. 
393,  127  SW  696.  Generally  as  to 
effect  of  fraud  or  collusion  see  supra 
f  1044. 

[d]  Opportunity  to  asoertaln  reg- 
nHf^"1*- — A  person  on  a  freight 
train  in  violation  of  the  rules  is  not 
a  passenger  if  it  appears  that  he  was 
given  reasonable  opportunity  to  as- 
certain the  existence  of  the  regula- 
tion forbidding  the  taking  of  pas- 
sengers on  freight  trains,  notwith- 
standing there  was  evidence  tending 
to  show  that  conductors  frequently 
violated  the  regulation.  San  An- 
tonio, etc.,  R  Co.  v.  Lynch,  8  Tex. 
Civ.  A.  513,  28  SW  262. 

[el  The  failure  of  the  oondnotor 
to  eject  a  person  after  discovering 
him  in  the  caboose  of  a  freight  train 
does  not  constitute  him  a  passenger. 
Atchison,  etc.,  R  Co.  v.  Headland,  18 
Colo.  477.  33  P  186,  20  LRA  822  (al- 
lowing cripple  to  ride);  Menaugh  v. 
Bedford  Belt  R.  Co.,  167  Ind.  20,  60 
NE  694;  Radley  v.  Columbia  R.  Co., 
44  Or.  332,  76  P  212,  1  AnnCas  447 
and  note. 

[f]  Failure  to  enforce  rule, — A 
person  on  a  freight  train  in  violation 
of  the  rules  is  not  a  passenger  simply 
because  the  rule  has  not  been  fully 
and  perfectly  enforced,  If  it  has  not 
been  so  generally  disregarded  as  to 
justffy  the  belief  that  it  has  been 
abrogated  or  has  fallen  into  disuse, 
Houston,  etc.,  R.  Co.  v.  Norris.  (Tex. 
Civ.  A.)  41  SW  708. 

[g]  Wh^aaonductor^^ 
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or  payment  of  fare,68*  and  this  is  particularly  true 
where  he  so  rides  without  the  payment,  of  fare54 
and  in  violation  of  a  statute.55  Permission  given  by 
a  brakeman  on  a  freight  train  to  a  person  to  ride 
thereon,  contrary  to  a  rule  of  the  company,  does 
not  make  such  person  a  passenger,5*  particularly 
where  such  person  has  already  been  refused  passage 
by  the  conductor.57 

Special  permits.  Where  persons  are  prohibited 
from  riding  on  freight  trains  without  special  per- 
mits, one  riding  thereon  without  such  a  permit,  and 
with  knowledge  of  such  regulation,  does  not  become 
a  passenger,58  unless  such  rule  of  the  company  has 
been  waived.58  This  rule  applies  to  persons  riding 
on  such  train  by  the  invitation  or  permission  of  the 
carrier's  agents  who  have  no  authority,  implied  or 
express,  to  extend  such  invitation  or  to  grant  such 
permission.60 

[$  1061]    J.  Persons  Attending  Passengers.   Per- 


sons going,  on  a  carrier's  premises  or  entering  a 
carrier's  vehicle  to  assist  a  passenger,  to  greet  an 
arriving  passenger,  or  to  take  leave  of  a  departing 
passenger,  cannot  be  deemed  passengers  themselves; 
nor  are  they  trespassers,  properly  speaking;  they 
should  be  considered  rather  in  the  light  of  licensees 
to  whom  the  carrier  owes  certain  duties,61  and  in 
the  absence  of  any  regulation  to  the  contrary,  a  per- 
son entering  a  train  to  assist  a  passenger  does  so 
under  an  implied  permission.62  But  it  has  been  held 
that  one  who  goes  on  a  train  to  assist  or  attend  a 
sick  or  infirm  passenger  sustains  the  relation  of 
passenger,6*  particularly  where  he  does  so  at  the 
request  of  the  conductor.6* 

[,  1062]  K.  Stealing  Bide  as  an  Offense.65  Stat- 
utes varying  somewhat  in  their  provisions  have  been 
enacted  in  some  states,  the  effect  of  which  is  to 
make  it  an  indictable  offense  to  steal,  or  to  attempt 
to  steal,  rides  on  the  cars  of  a  railroad  company.** 


parent  authority  to  make  a  contract 
with  a  passenger  to  carry  him  on  a 
coal  train,  and  the  person  gets 
thereon,  where  there  Is  nothing  to  In- 
dicate to  him  any  accommodation  for 
the  carriage  of  passengers,  he  cannot 
be  considered  a  passenger,  It  appear- 
ing that  there  was  a  regulation  for- 
bidding the  carriage  of  passengers 
on  coal  trains.  Eaton  v.  Delaware, 
etc..  R  Co.,  67  N.  T.  382,  15  AmR  518. 

63%.     See  supra  note  63. 

64.  Taylor  v.  Chesapeake,  etc.,  ft. 
Co.,  167  Ky.  735,  163  SW  1084;  Van 
Auken  v.  Michigan  Cent.  R.  Co.,  182 
Mich.  331,  148  NW  819;  Powell  V. 
East  Tennessee,  etc.,  R.  Co.,  (Miss.) 
8  S  738;  Haase  v.  Oregon  R..  etc.,  Co., 
19  Or.  364,  24  P  238.  See  also  cases 
supra  note  63. 

[a]  XUustratioiis.— (1)  The  rela- 
tion of  carrier  and  passenger  does 
not  appear  merely  from  the  facts 
that  plaintiff  being  desirous  to  re- 
turn home  at  once,  and  the  first  train 
thither  being  a  freight  train,  he  ap- 
proaches the  conductor  and  inquires 
If  freight  trains  are  prohibited  from 
carrying  passengers;  and  that  the 
conductor  replies  that  he  knows  of 
no  such  prohibition,  and  tells  him  to 
take  a  seat  in  the  caboose,  which  he 
does.  It  appearing  that  he  has  not 
paid  any  fare  or  even  tendered  it. 
Powell  y.  East  Tennessee,  etc.,  R.  Co., 
(Miss.)  8  S  738.  (2)  A  person 
who  has  purchased  no  ticket  and  paid 
no  fare,  and  who  goes  to  a  caboose 
attached  to  a  freight  train  and,  with- 
out the  knowledge  of  those  in  charge 
attempts  to  get  into  said  car  at  a 
place  where  the  company  is  not  ac- 
customed to  receive  passengers,  is 
not  a  passenger.  Haase  v.  Oregon 
R.,  etc.,  Co.,   19  Or.   S54,   24   P  238. 

"-persons  riding-  gratuitously  see 
generally  supra  {  1065. 

SB.  Van  Auken  v.  Michigan  Cent. 
R.  Co.,  182  Mich.  831.  148  NW  819 
(Pub.  Acts  [1909]  No.  300  II  6,  10 
subd  "a"). 

66.  La. — Candid  v.  Louisville,  etc, 
R.  Co.,  42  La.  Ann.  477,  7  S  601. 

Minn. — Janny  v.  Great  Northern  R 
Co.,  63  Minn.  380,  65  NW  460. 

Mo. — O'Donnell  v.  Kansas  City, 
etc.,  R.  Co.,  197  Mo.  110,  95  SW  196, 
114  AmSR  758. 

Okl. — Atchison,  etc.,  R  Co.  v.  John- 
son, S  Okl.  41.  41  P  641. 

Tenn. — Sands  v.  Southern  R.  Co., 
108  Tenn.  1    64  SW  478. 

Tex. — Galaviz  v.  International,  etc., 
R.  Co..  15  Tex.  Civ.  A.  61,  38  SW  234. 

[a]     Illustrations.— (1)    One   who 

?;oes  on  a  freight  train  at  the  lnvita- 
lon  of  a  brakeman,  paying  him  less 
than  the  regular  fare,  where  the 
freight  train  is  used  exclusively  for 
freight  and  is  loaded  with  freight  at 
the  time,  is  not  a  passenger.  Janny 
v.  Great  Northern  R.  Co.,  63  Minn. 
380,  66  NW  460.  (2)  One  cannot  be 
considered  a  passenger  who  contracts 
with  a  brakeman  on  a  freight  train 
without   the  knowledge  of  the  con- 


ductor to  pay  fare  and  gets  into  a 
box  car  to  take  passage.  Atchison, 
etc.,  R.  Co.  v.  Johnson,  3  Okl.  41,  41 
P  641.  (3)  A  contract  by  a  brake- 
man  of  a  freight  train  to  allow  a  per- 
son to  ride  on  the  train  in  considera- 
tion of  his  rendering  assistance  In 
the  loading  and  unloading  of  freight 
is  outside  the  scope  of  the  brake- 
man's  authority,  does  not  bind  the 
railroad  company,  and  the  person  so 
riding  Is  a  trespasser.  O'Donnell  v. 
Kansas  City,  etc.,  R.  Co.,  197  Mo.  110, 
95  SW  196,  114  AmSR  753. 

[b]  One  who  bribes  a  brakeman  to 
permit  him  to  ride  (l)  on  a  freight 
car  is  not  a  passenger,  even  though 
the  conductor,  on  discovering  him, 
locks  him  in  the  car  prior  to  eject- 
ing him.  Brevlg  v.  Chicago,  etc.,  R. 
Co.,  64  Minn.  188.  66  NW  401.  (2) 
Where  a  party  knowing  that  he  is 
not  entitled  to  ride  on  a  freight  train, 
pays  a  brakeman  for  the  privilege 
and  follows  the  brakeman  a  direc- 
tions so  as  to  evade  the  conductor, 
he  becomes  a  trespasser,  and  the 
company  is  not  liable  for  injuries 
received  in  alighting  from  the  train. 
Sands  v.  Southern  R.  Co.,  108  Tenn. 
1.  64  SW  478. 

[c]  Xafereaea  Of  authority.-^ 
No  Inference  will  arise  that  a 
brakeman  on  a  freight  train  has  au- 
thority to  agree  to  carry  passengers 
merely  because  his  employer  knows 
that  such  acts  are  done,  as  they 
might  be  done  while  the  company  is 
endeavoring  to  enforce  rules  for- 
bidding such  acts.  Missouri,  etc.,  R. 
Co.  v.  Huff,  98  Tex.  110.  81  SW  626 
[rev  (Civ.  A.)  78  8W  249]. 

67.  Gulf,  etc.,  R.  Co.  v.  Campbell, 
76  Tex.  174,  13  SW  19. 

68.  Houston,  etc.,  R.  Co.  v.  Stell, 
28  Tex.  Civ.  A.  280,  67  SW  537;  Olson 
v.  Northern  Pac.  R.  Co.,  49  Wash. 
626,  96  P  150,  18  LRANS  209. 

Beoulring  ticket  or  permit  o& 
freight  train  see  generally  Infra  i 
1120. 

69.  Greenfield  v.  Detroit,  etc.,  R 
Co.,  183  Mich.  657,  95  NW  546. 

[a]  A  railroad  may  waive  a  role 
that  a  person  without  a  permit  can- 
not ride  as  a  passenger  on  a  freight 
train,  by  a  long  continued  disregard 
thereof.  Greenfield  v.  Detroit,  etc., 
R.  Co.,  133  Mich.  667,  96  NW  646. 

60.  Conn. — Gardner  v.  New  Haven, 
etc.,  Co.,  61  Conn.  142,  60  AmR  12. 

III. — Chicago,  etc.,  R  Co.  v.  Mlchte, 
83  111.  427;  Toledo,  etc.,  R.  Co.  v. 
Brooks,  81  111.  246. 

Pa. — Duff  v.  Allegheny  Valley  R. 
Co.,  91  Pa.  468,  36  AmR  676. 

Tex. — Houston,  etc..  R.  Co.  v. 
Moore,  49  Tex.  31,  30  AmR  98. 

Wis. — Jenkins  v.  Chicago,  etc.,  R 
Co..  41  Wis.   112. 

61.  Colo. — Denver,  etc.,  R  Co.  v. 
Spencer,  27  Colo.  313,  61  P  606,  61 
LRA   121. 

Ky. — Berry  v.  Louisville,  etc.,  R. 
Co.,  109  Ky.  727,  60  SW  699,  22  KyL 
1410. 


Mass. — Lucas  v.  New  Bedford,  etc. 
R.  Co.,  6  Gray  64,  66  AmD  406. 

Mich. — McKone  v.  Michigan  Cent 
R  Co.,  61  Mich.  601.  17  NW  74,  47 
AmR  696. 

Mo. — Doss  v.  Missouri,  etc.,  R.  Co., 
69  Mo.  27,  21  AmR  871. 

N.  Y. — Dunne  y.  New  York,  etc,  R 
Co..  99  App.  Dlv.  671.  91  NYS  146. 

N.  C. — Morrow  v.  Atlanta,  etc..  R. 
Co.,  134  N.  C.  92,  46  SE  12. 

Okl. — St.  Louis,  etc,  R  Co.  v.  Isen- 
berg,  150  P  121. 

S.  C. — Islar'v.  Manchester,  etc.  R. 
Co.,  67  8.  C.  332,  36  SE  683;  Johnson 
v.  Southern  R.  Co.,  68  8.  C.  803,  31  SE 
212,  69  AmSR  849. 

Tex. —  Bullock  v.  Houston,  etc.,  R 
Co.,  (Civ.  A.)  56  SW  184. 

Va. — Chesapeake,  etc,  R  Co.  v. 
Fortune,  107  Va.  412,  69  SE  1095. 

Wis. — Qrlawold  v.  Chicago,  etc,  R 
Co.,  64  Wis.  662,  26  NW  101. 

See  also  Railroads  [33  Cyc  762, 
8051. 

liability   as 
passengers  see  infra   If    1311.    1341 
1362. 


person 
nfra   (f 


[a]     Vlsltuf?  o*a 

Where  a  passenger  6ft  a  Train,  and 
boarded  another*,  at  a  meeting  point, 
to  converse  with  her  sister,  she  was 
not  a  passenger  on  the  latter  train, 
although  the  conductor,  whose  au- 
thority was  limited  to  his  own  train, 
consented  to  her  boarding  the  other 
train.  Bullock  v.  Houston,  etc.,  R. 
Co.,   (Tex.  Civ.  A.)  65  SW  184. 

BB.  St  Louis,  etc,  R  Co.  v.  Isen- 
berg,  (Okl.)  150  P  123. 

63.  Evansvllle,  etc,  R.  Co.  v. 
Athon,  6  Ind.  A.  296,  33  NE  469.  51 
AmSR  303;  Hamilton  v.  Texas,  etc 
R  Co.,   64  Tex.   251,   53  AmR   766. 

[a]  Illustration. — Where  plaintiff, 
for  the  purpose  of  assisting  his  in- 
valid daughter  on  the  cars,  went  to 
the  station  and  proceeded  on  the 
train  with  her,  and  was  injured  In 
attempting   to  leave,  the  relation  of 

fassenger  and  carrier  existed  be- 
ween  film  and  the  company.  Evans- 
vllle, etc..  R.  Co.  v.  Athon,  6  Ind.  A 
295.  33  NE  469.  61  AmSR  303. 

[b]  Infirmities  of  passenger  re- 
qulrlng  assistance. — If  the  Infirmi- 
ties of  passengers  require  the  assist- 
ance of  others  to  see  them  safely  on 
the  train,  servants  or  friends  attend- 
ing them  for  that  purpose  are  under 
an  invitation  of  the  company  as  di- 
rect as  that  given  to  passengers 
themselves..  Hamilton  v.  Texas,  etc. 
R.  Co..  64  Tex.  251,  53  AmR  756. 

64.  Vandalla  R.  Co.  v.  Darby.  60 
Ind.  A.  294.  108  NE  778. 


[a]     On  freight  traJav— A  person 

riding  on  a  freight  train,  at  the  re- 
quest of  its  conductor,  to  accompanv 
a  person  Injured,  Is  a  passenger  ana 
Is  entitled  to  care  as  such.  Vandalla 
R  Co.  v.  Darby.  60  Ind.  A.  294,  108 
NE  778. 

66.  Traud  or  evasion  of  faro  g»«- 
erally  see  supra  I  1044. 

66.     See  statutory  provisions. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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It  is  within  the  power  of  the  legislature  to  enact 
statutes  of  this  character  as  a  measure  conducive 
to  the  public  safety,  and  this  is  so  whether  or  not 
the  ride  so  "stolen"  is  the  subject  matter  of  lar- 
ceny." One  who  openly  enters  and  remains  in  a  car 
with  no  intent  to  pay  his  fare  is  not  guilty  of  at- 
tempting to  steal  a  ride.*8  On  the  other  hand,  if  one 
conceals  himself  on  a  train  or  in  a  car  to  avoid 
paying  his  fare,  he  is  guilty  of  attempting  to  steal 
a  ride  if  removed  before  the  journey  begins,8*  and 
of  actually  stealing  a  ride  if  he  remains  in  the  car 
until  after  the  journey  has  commenced  ;T0  and  it  is 
no  defense  that  he  was  under  the  influence  of 
liquor."  One  who  leaves  a  car  without  paying  his 
fare  before  reaching  the  transfer  point  and. boards 
a  car  on  the  continuing  line  where  he  pays  his  fare 
is  guilty  of  an  evasion  of  fare  within  a  statute  pro- 


hibiting persons  from  leaving  cars  without  having 
paid  the  fare  for  the  distance  traveled."  An  ordi- 
nance fixing  a  rate  for  hire  of  hacks,  etc.,  and  im- 
posing a  fine  or  imprisonment  for  refusal  to  pay 
such  rate,  is  within  the  legislative  authority  of  a 
municipality  authorized  to  regulate  such  convey- 
ances." 

Boarding  car  while  in  motion.  One  who  steps  on 
a  car  while  in  motion,  in  good  faith  intending  to 
become  a  passenger,  is  not  guilty  of  violating  a  stat- 
ute making  it  a  misdemeanor  for  a  person  to  get  on 
a  train  while  in  motion  to  obtain  transportation 
thereon  as  a  passenger,"  as  such  statute  applies  only 
to  a  person  seeking  to  board  a  car  or  train  unau- 
thorizedly,  or  intending  surreptitiously  to  obtain 
transportation  as  a  passenger.76 


m.  DUTY  TO  RECEIVE  AND  TRANSPORT  PASSENGERS 


[I  1063]  A.  In  ^General.78  As  a  general  rule  a 
carrier  of  passengers  is  bound  to  receive  for  carriage 
without  discrimination  all  proper  persons  who  desire 
and  properly  offer  to  become  passengers,77  unless 


some  special  reason  exists  for  refusing  them,™  aa 
where  the  road  has  not  been  officially  opened  foi 
traffic;79  and  in  some  jurisdictions  this  duty  is  ex- 
pressly prescribed  by  constitutional  or  statutory  pro. 


[a]  Indictments— (1)  An  Indict- 
ment charging  defendant  with  a  mis- 
demeanor, in  that  he  fraudulently 
concealed  himself  In  a  car  of  a  rail- 
road company  for  the  double  pur- 
pose of  avoiding  the  payment  of  fare 
and  of  stealing  a  ride,  is  sufficient  to 
withstand  a  general  demurrer.  Mack 
V.  State,  119  Ga.  362,  46  SB  487.  (2) 
An  Indictment  based  on  a  statute  de- 
claring that  any  person  boarding  a 
passenger  or  other  railroad  train 
with  no  lawful  business  thereon,  and 
with  Intent  to  obtain  a  free  ride 
without  the  consent  of  the  person  in 
charge  thereof,  shall  be  punishable, 
which  alleges  that  defendant  unlaw- 
fully boarded  a  passenger  and  freight 
train  on  a  certain  railroad,  is  not  ob- 
jectionable for  failure  to  sufficiently 
charge  "that  defendant  boarded  a 
railway  train."  Daugherty  v.  State, 
41  Tex.  Cr.  661.  56  SW  6*0. 

[b]  Burden  of  proof.— In  a  prose- 
cution charging  a  person,  not  an 
employee  In  the  discharge  of  his 
duty,  and  without  authority  from  the 
conductor  of.  the  train  or  by  permis- 
sion of  the  engineer,  with  riding  on 
the  top  of  a  freight  car  with  the  in- 
tention of  being  transported  free,  the 
burden  of  proving  the  negative  aver- 
ments of  the  affidavit  of  complaint 
is  not  on  the  state.  Gains  v.  State, 
149   Ala.  29.  43  S  1ST. 

[c]  Evidence  held  swfllmsnt  to 
sustain  a  conviction  of  riding  on  a 
freight  car  without  authority  from 
the  conductor  of  the  train  or  permis- 
sion of  the  engineer,  and  with  the 
intention  of  being  transported  free. 
Gains  v.  State,  149  Ala.  29,  43  S  137. 

67.  Pressley  v.  State,  118  Ga.  315. 

45  SB  395. 

68.  Mack  v.  State,  119  Oa.  362,  46 
SB    437  i 

69.  Mack  v.  State,  119  Ga.  362,  46 
SB  437. 

70.  Brazzell  v.  State,  119  Ga.  559, 

46  SB  837;  Mack  v.  State,  119- Ga.  352, 
46  SB  437:  Pressley  v.  State,  118  Ga. 
315.   45  SB  896. 

[a]  Illustration. — One  who  with- 
out fare  or  ticket  Is  ordered  by  the 
conductor  to  leave  the  train,  but  who 
conceals  himself  on  the  train  and 
continues  his  Journey,  is  guilty  of 
stealing  a  ride.  Brazzell  v.  State, 
119  Ga.  659,  46  SB  837. 

71.  Brazzell  v.  State,  119  Ga.  669, 
46   SB  837. 

73.  Com.  v.  Jones,  174  Mass.  401, 
54   NE  869. 

la]  Moral  turpitude  not  neces- 
sary.— "One  is'  guilty  who  evades  or 
attempts  to  evade  "either  by  giving 
a  false  answer  to  the  collector  of  the 
toll  or  fare,  or  by  traveling  beyond 
the  point  to  which  he  has  paid  the 
same,  or  by  leaving  the  train  or  car 
without  having  paid  the  toll  or  fare 
established  for  the  distance  traveled. 


or  otherwise.'  Pub.  Sts.  c  112  5  197. 
One  who  willfully  or  Intentionally 
does  either  of  these  things  is  within 
the  meaning  as  well  as  the  language 
of  the  statute."  Com.  v.  Jones,  174 
Mass.   401,  408,  64  NB  869. 

73.  Bray  v.  State,  140  Ala.  172,  37 
S  250.  ' 

74.  Bast  v.  Brooklyn  Heights  R. 
Co..  196  N.  Y.  409,  88  NB  751,  23  LRA 
NS  513. 

75.  East  v.  Brooklyn  Heights  R. 
Co.,  195  N.  T.  409,  88  NB  751,  23  LRA 
NS  513. 

78.    Cross  references! 

Dependent  on  status  as  common 
carrier  see  supra  IS  1033-1086. 

Duty  to  receive  passengers  on  palace 
or  sleeping  cars  see  infra  f  1532. 

Mandamus  to  compel  carrier  to  re- 
ceive passenger  see  Mandamus  [26 
Cyc  871]. 

Occupying  conveyances  and  places 
not  proper  for  passengers  as  af- 
fecting relation  of  parties  see  su- 
pra jf  1059,  1060. 

Receiving  and  taking  up  passengers 
In  performance  of  contracts  of  car- 
riage see  Infra  I  1238. 
77.     U.    S. — Hannibal,    etc.,    R.    Co. 

v.  Swift,  12  Wall.  262.  20  L.  ed.  423; 

Pearson  v.  Duane,  4  Wall.  605,  18  L. 

ed.  447:  Jencks  v.  Coleman,  13  F.  Cas. 

No.  7.258,  2  Sumn.  221;  Saltonstall  v. 

Stockton,  21  F.  Cas.  No.  12,271,  Taney 

11. 
Ala. — Birmingham   R.,   etc.,  Co.  v. 

Adams,    146   Ala.   267,   272,   40   S   385, 

119  AmSR  27  [cit  Cyc];  Birmingham 

R.,   etc.,   Co.   v.   Anderson,   3   Ala.   A. 

424.  57  S  103. 
Ark. — St.    Louis,    etc.,    R.    Co.    v. 

Lawrence.     153    SW    799:    St.    Louis 

Southwestern   R.  Co.   v.   Reagan,   79 

Ark.  484.  96  SW  168.  7  LRANS  997. 
Cal. — Tarbell  v.  Central  Pac.  R.  Co., 

34  Cal.  616. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 

Co.,  1  Dak.  336,  46  NW  456. 

Fla. — State  v.  Atlantic  Coast  Line 

R.  Co..  63  Fla.  650.  44  S  213,  IS  LRA 

NS   320,  12  AnnCas  369. 

111. — Chicago,  etc.,  R.  Co.  v.  Ham- 

ler,  215  111.   625.  74   NE  705,  106  Am 

SR  187,  1  LRANS  674,  3  AnnCas  42; 

Chicago,  etc..  R.  Co.  v.  Bryan,  90  111. 

126;  Galena,  etc.,  R.  Co.  v.  Tarwood, 

16  111.  468. 

Ind. — Indianapolis,   etc.,   R.   Co.   v. 

Rlnard,  46  Ind.  293. 

Iowa. — Bowlln    v.    Lyon,    67    Iowa 

636,  25  NW  766.  56  AmR  355;  State 

v.  Chovin.  7  Iowa  204. 

Ky. — Bogard    v.    Illinois    Cent.    R. 

Co.,  144  Ky.  649,  139  SW  856,  36  LRA 

NS  337;  Winnegar  v.  Central  Pass.  R. 

Co..  86  Ky.  647.  4  SW  237.  9  KyL  156. 
Me. — Railroad  Comrs.   v.   Portland, 

etc..  R.  Co..  63  Me.  269,  18  AmR  208. 
Mich. — Meisner     v.     Detroit,     etc.. 

Ferry  Co..  164  Mich.  646.  118  NW  14, 

129  AmSR  493,  19  LRANS  872. 


Minn. — Barnett  v.  Minneapolis, 
etc..  R.  Co.,  123  Minn.  163,  148  NW 
263.  48  LRANS  262. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co.,  250  Mo.  602,   157  SW  637. 

N.  H. — Bennett  v.  Dutton,  10  N.  H. 
481. 

N.  J. — Mershon  v.  Hohensack,  22  N 
J.   L.  372   [an*  23  N.  J.  L.  580]. 

N.  Y. — Beekman  v.  Saratoga,  etc. 
R.  Co..  3  Paige  4  4,  22  AmD  679. 

N.  C. — Patterson  v.  Old  Dominion 
88.  Co..  140  N.  C.  412,  413,  53  SE  224' 
111  AmSR  848.  6  LRANS  1012  [ctt 
Cyc]. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457;  State  v.  Klmber 
3  Oh.  Dec.  (Reprint)  197,  4  WklyL 
Gaz  359. 

Tenn. — De  Glopper  v.  Nashville  R., 
etc.,  Co.,  123  Tonn.  633,  134  SW  609, 
33  LRANS  913. 

Va.— Norfolk,  etc.,  R.  Co.  v.  GallK 
her.  89  Va.  639,  16  SB  935. 

Bng. — Clarke  v.  West  Ham  Corp.. 
[19091  2  K.  B.  868;  Brethorton  v. 
Wood,  3  B.  &  B.  64,  7  BCL  602,  129 
Reprint  1203.     . 

"A  carrier  holds  Itself  out  as  ready 
to  receive  as  passengers  all  persona 
who  present  themselves  in  a  proper 
condition  and  In  a  proper  manner  and 
at  a  proper  time  and  place  to  be  car- 
ried. Barnett  v.  Minneapolis,  etc., 
R.  Co.,  123  Minn.  163,  156,  143  NW 
263,  48  LRANS  262. 

[a]  Special  excursion. — The  fact 
that  a  steamboat  company,  operating 
as  a  common  carrier,  is  running  a 
special  excursion  does  not  relieve  it 
from  Its  duty  to  carry  without  dis- 
crimination, so  far  as  practicable,  all 
persons  applying  and  tendering  pay- 
ment for  passage.  Reasor  v.  Padu- 
cah,  etc..  Ferry  Co..  152  Ky.  220,  163 
SW  222,  43  LRANS  820. 

[b]  A  street  oar  company  acting 
as  a  public  carrier  for  passengers  is 
required  to  carry  without  discrimina- 
tion all  who  properly  present  them- 
selves. Nolan  v.  Metropolitan  St.  R. 
Co..  260  Mo.  602.  157  SW  637;  De 
Glopper  v.  Nashville,  etc.,  R.  Co.,  123 
Tenn.  633.  134  SW  609,  33  LRANS 
913. 

78.  Pearson  v.  Duane.  4  Wall.  (U. 
S.)  606,  18  L.  ed.  447;  St.  Louis,  etc., 
R.  Co.  v.  Laurence,  106  Ark.  644,  153 
SW  799. 

Serosal   for   lack    of    accommoda- 
tions see  infra  I  1236. 
'  What    persons    may    be    refused 
transportation  see  infra  11064. 

79.  Re  Grand  Trunk  Pac.  R.  Co., 
(Can.)  3  DomLR  819. 

[a]  In  Canada  a  railroad  company 
cannot  lawfully  carry  passengers 
over  a  road  that  has  not  been  opened 
for  traffic  by  an  order  of  the  board  of 
railway  commissioners  under  *  261 
of  the  Railway  Act,  except  laborers 
employed  in  the  construction  thereof. 
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visions.*0  This  duty,  especially  in  the  cases  of  rail- 
roads and  street  railroads,  arises,  independent  of 
contract,  from  the  public  character  of  the  carrier's 
business,  and  is  regarded  as  a  public  duty.81  A  rail- 
road company  therefore  has  no  right  to  discriminate 
by  selling  tickets.to.60me  persons  and  refusing  them 
to  others  without  a  good  excuse;82  nor  has  it  a  right 
to  refuse  to  sell  a  ticket  to  a  point  on  its  line 
which  a  railroad  commission  has  ordered  to  be  made 
a  flag  station,83  except  that  it  may  refuse  to  sell  a 
ticket  for  a  train  which  does  not  stop  at  that  point.84 
Proper  persons  within  the  meaning  of  this  rule 
means  persons  whose  status  or  condition  apparently 
entitles  them  to  be  carried  as  passengers,    regard- 


less of  their  character  or  conduct  at  other  times," 
unless  the  prior  acts  of  misconduct  have  been  men 
as  to  give  rise  to  a  fear  of  their  repetition.87 

[i  1064]  B.  What  Persons  May  Be  Refused 
Transportation.88  The  duty  to  serve  the  public  with- 
out discrimination  does  not  prevent  the  making  and 
enforcement  of  reasonable  regulations  so  as  to  ex- 
clude from  trains  or  other  vehicles  of  transportation 
persons  who,  by  reason  of  bad  character,  or  indecent 
conduct,  or  otherwise,  are  likely  to  render  them- 
selves obnoxious  or  dangerous  to  other  passengers, 
or  to  interfere  with  the  safe  and  convenient  trans- 
action of  the  carrier's  business,8*  or  persons  who  re- 


Re  Grand  Trunk  Pac.  R.  Co.,  4  Dom 
LR  819. 

80.  U.  S. — Foster  v.  Cleveland, 
etc..  R.  Co.,  56  Fed.   434. 

Cal. — Wheeler  v.  San  Francisco, 
etc..  R.  Co..  31  Cal.  46,  89  AraD  147; 
Contra  Costa  Coal  Mines  R.  Co.  v. 
Moss,  23  Cal.  323. 

111.— Litchfield,  etc..  R.  Co.  v.  Peo- 
ple, 222  111.  242.  78  NE  589. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Selsor.  142  Ky.  163,  134  8W  143,  33 
LRANS  165. 

N.  J. — Atlantic  City  v.  Brown,  72 
N.  J.  L.  207,  62  A  428. 

Tex. — Paris,  etc.,  R.  Co.  v.  Robin- 
son, 53  Tex.  Civ.  A.  12,  114  SW  658 
(construing  Sayles  Annot.  Civ.  St. 
[1897]  arts  4494.  4496). 

See  also  constitutional  and  statu- 
tory provisions. 

[a]  Xa  California,  under  I  481  of 
the  civil  code,  it  is  provided  that 
railroads  must  carry  all  proper  per- 
sons who  apply  to  be  carried,  and 
who  tender  the  requisite  fare;  they 
are  compelled  to  act  as  common  car- 
riers for  the  conveyance  of  all  pas- 
sengers that  may  come  to  their  roads 
for  that  purpose.  Wheeler  v.  San 
.Francisco,  etc.,  R.  Co.,  31  Cal.  46.  89 
Ami)  147:  Contra  Costa.  Coal  Mines 
R.  Co.  v.  Moss,  23  Cal.  823. 

[b]  In.  Illinois  under  Const  art 
11  i  12,  which  provides  that  rail- 
roads within  the  state  are  public 
highways,  and  free  to  all  persons  for 
the  transportation  of  their  persons 
and  property  thereon  under  such 
regulations  as  may  be  prescribed  by 
law,  and  under  Hurd  Rev.  St.  (1905)  c 
114  |  84,  which  declares  that  every 
railroad  corporation  In  the  state  shall 
operate  cars  for  the  transportation 
of  such  passengers  and  property  as, 
within  a  reasonable  time  previous 
thereto,  shall  be  ready  or  be  offered 
for  transportation  at  the  several  sta- 
tions on  its  railroads,  and  that  they 
shall  transport  such  passengers  and 
property  on  and  from  all  trains  ad- 
vertised to  stop  at  the  same  for  pas- 
sengers and  freight.  It  is  obligatory 
on  a  railroad  company  to  furnish 
and  use  equipment  for  the  transpor- 
tation of  both  passengers  and  freight. 
Litchfield,  etc.,  R.  Co.  v.  Peo.,  222  111. 
242,  78  NE  589. 

tc]  In  Kentucky  St.  5  806  (Rus- 
sell St.  (  5350),  providing  for  the 
Sunlshment  and  ejection  of  dlsor- 
erly  passengers,  was  enacted  for  the 
protection  of  the  carrier,  and  applies 
only  to  persons  received  on  a  train, 
and  does  not  change  the  common-law 
rule  as  to  what  passengers  carriers 
must  receive.  Chesapeake,  etc.,  R. 
Co.  v.  Selsor,  142  Ky.  163,  134  SW 
143,   33   LRANS   165. 

[dl  An  ordinance  requiring  an 
omnibus  driver  to  carry  any  parson 
tendering  himself  as  a  passenger, 
whether  the  driver  desires  to  carry 
him  or  not,  Is  not  invalid,  and  Im- 
posing a  fine  of  twenty  dollars  for 
his  refusing  ao  to  do  Is  not  excessive; 
but  It  is  invalid  In  so  far  as  it  im- 
poses the  penalty  against  those 
whose  refusal  to  accept  a  person  who 
offers  himself  as  a  passenger  is  Jus- 
tified by  the  circumstances  under 
which  the  refusal  occurs.  Atlantic 
City  v.  Brown,  72  N.  J.  L.  207,  62  A 
428. 


81.  Iowa. — Bowlin  v.  Lyon,  67 
Iowa  536,  25  NW  766,  56  AmR  355. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649,  139  SW  &$S,  36  LRA 
NS  337. 

La. — Sacco  v.  Yazoo,  etc.,  R.  Co., 
10  La.  A.  (Orleans)  198. 

N.  J. — New  Yofk,  etc,  R.  Co.  v. 
Ball,  53  N.  J.  L.  283,  21  A  1052;  Dela- 
ware, etc.,  R.  Co.  v.  Trautweln,  62 
N.  J.  L.  169.  19  A  178.  19  AmSR  442. 
7   LRA   436. 

N.  Y. — Carroll  v.  Staten  Island  R. 
Co..  68  N.  Y.  126.  17  AmR  221;  Peo. 
v.  New  York  Cent.,  etc.,  R.  Co.,  28 
Hun  643. 

N.  C. — McNeill  v.  Durham,  etc.,  R. 
Co.,  136  N.  C.  682,  47  SE  765,  67  LRA 
227  [reh  allowed  132  N.  C.  610.  44  SE 
34,  95  AmSR  641,  67  LRA  227]. 

Eng. — Austin  v.  Great  Western  R. 
Co.,  L.  R  2  Q.  B.  442. 

"We  cannot  bring  our  minds  to 
entertain  a  doubt  that  a  railroad  cor- 
poration Is  compellable  by  manda- 
mus to  exercise  its  duties  as  a  car- 
rier of  freight  and  passengers;  and 
that  the  power  so  to  compel  it  rests 
equally  firmly  on  the  ground  that 
that  duty  Is  a  public  trust,  which 
having  been  conferred  by  the  State 
and  accepted  by  the  corporation  may 
be  enforced  for  the  public  benefit; 
and  also  upon  the  contract  between 
the  corporation  and  the  State,  ex- 
pressed in  its  charter  or  Implied  by 
the  acceptance  of  the  franchise  (Ab- 
bott v.  Johnstown,  etc.,  R.  Co.,  80  N. 
Y.  27);  and  also  upon  the  ground  that 
the  common  right  of  all  the  people 
to  travel  and  carry  upon  every  pub- 
lic highway  of  the  State  has  been 
changed  in  the  special  Instance,  by 
the  legislature  for  adequate  reasons 
Into  a  corporate  franchise,  to  be  ex- 
ercised solely  by  a  corporate  body 
for  the  public  benefit,  to  the  exclu- 
sion of  all  other  persons,  whereby  It 
has  become  the  duty  of  the  State  to 
see  to  It  that  the  franchise  so  put  In 
trust  be  faithfully  administered  by 
the  trustee."  Peo.  v.  New  York 
Cent.,  etc.,  R.  Co.,  28  Hun  (N.  Y.) 
543.  553. 

[a]  A  legally  Implied  duty,— The 
duty  of  common  carriers  with  respect 
to  the  transportation  of  persons  or 
property  Is  a  duty  Independent  of 
contract,  arising  by  Implication  of 
law  from  the  fact  that  persons  or 
property  are  received  In  the  course 
of  the  business  of  such  employments. 
Delaware,  etc.,  R.  Co.  v.  Trautweln, 
62  N.  J.  L.  169,  19  A  178,  19  AmSR 
442,  7  LRA  435. 

[b]  The  rights,  privileges,  and 
protection  attaching  to  the  relation 
of  a  passenger  are  Imposed  by  law 
on  common  carriers  on  considerations 
of  public  policy,  independent  of  con- 
tract, and  arise  from  the  nature  of 
their  public  employment.  McNeill  v. 
Durham,  etc.,  Jt.  Co.,  135  N.  C.  682, 
47  SE  765.  67  LRA  227  [reh  allowed 
132  N.  C.  510.  44  SE  34,  95  AmSR  641, 
67  LRA  227]. 

83.  Indianapolis,  etc.,  R.  Co.  v. 
Rlnard,  46  Ind.  293;  State  v.  Dela- 
ware, etc..  R.  Co..  48  N.  J.  L.  65.  2  A 
803,  57  AmR  643. 

83.  Georgia  R..  etc.,  Co.  v.  Greer, 
7  Ga.  A.  292,  66  SE  961. 

84.  Georgia  R..  etc..  Co.  v.  Greer, 
7  Ga.  A.  292,  66  SE  961. 


eekln 


Illustration. — Where  persons 
seeking  to  buy  tickets  to  a  flag  sta- 
tion established  by  the  railroad  com- 
mission are  told  by  the  station  agent 
that  the  train  on  which  they  desire 
passage  will  not  stop  at  that  point, 
and  the  agent  refuses  to  sell  them 
tickets,  notwithstanding  which  they 
board  the  train  and  are  carried  to  a 
station  beyond  their  destination,  the 
maxim.  Volenti  non  fit  Injuria,  Is  ap- 
plicable to'  and  prevents  a  recovery 
of  all  damages  sustained  after  they 
board  the  train.  Georgia  R.,  etc.,  Co. 
v.  Greer,  7  Ga.  A.  292,  66  SE  961. 

85.  Bogard  v.  Illinois  Cent.  R  Co.. 
144  Ky.  649.  139  SW  855,  36  LRANS 
337;  Melsner  v.  Detroit,  etc.  Ferry 
Co..  154  Mich.  545,  118  NW  14,  1J9 
AmSR  493,  19  LRANS  872. 

86.  U.  S. — Brown  v.  Memphis,  etc, 
R  Co.,  4  Fed.  37.  6  Fed.  499. 

Ky. — Reasor  v.  Paducah,  etc. 
Ferry  Co..  152  Ky.  220,  153  SW  221, 
43  LRANS  820  and  note. 

Mich. — Melsner  v.  Detroit,  etc. 
Ferry  Co.,  154  Mich.  545.  118  NW  14, 
129  AmSR  493,  19  LRANS  872. 

N.  J. — Atwater  v.  Delaware,  etc, 
R.  Co.,  48  N.  J.  L.  66,  2  A  803,  57  Am 
R  543. 

N.  C. — Story  v.  Norfolk,  etc.  H. 
Co.,  133  N.  C.  69.  45  SE  349. 

[a]  Illustrations,— (1>  A  railroad 
company  cannot  exclude  a  person 
from  its  trains  because  on  other 
trains  he  had  been  offensive  and 
troublesome  to  other  passengers. 
Story  v.  Norfolk,  etc.,  R  Co.,  133  N. 
C.  69,  45  SE  349.  (2)  It  is  not  proper 
to  refuse  to  carry  a  woman  of  bad 
character  who  Is  not  likely  to  make 
herself  obnoxious  to  other  passen- 
gers (Brown  v.  Memphis,  etc.,  R.  Co., 
4  Fed.  37,  6  Fed.  499).  (3)  nor  a  per- 
son who  has  simply  on  a  previous  and 
separate  occasion  refused  to  pay  bis 
fare  (State  v.  Delaware,  etc.,  R.  Co, 
48  N.  J.  L.  55,  2  A  803.  57  AmR  543). 

[b]  A  stsamboat  company  oper- 
ating as  a  common  carrier  has  no 
right  to  refuse  to  carry  a  sober  and 
orderly  passenger,  merely  because  he 
had  conducted  himself  in  a  disorderly 
manner  on  a  former  trip.  Reasor  v. 
Paducah,  etc.,  Ferry  Co.,  152  Ky>  220, 
153  SW  222,  43  LRANS  820. 

87.  Louisville,  etc,  R.  Co.  v.  Mc- 
Nally,  106  SW  124,  31  KyL  1857; 
Stevenson  v.  West  Seattle  Land,  etc, 
Co..  22  Wash.  84,  60  P  61. 

[a]  Where  a  passenger  on  preri- 
ons  trips  had  been  intoxicated,  and 
while  so  had  been  obscene,  the  car- 
rier could  rightfully  refuse  to  carry 
him  when  intoxicated  on  a  subse- 
quent trip.  Louisville,  etc..  R.  Co.  v. 
McNally,  106  SW  124.  81  KyL  1367. 

88.  Ejection  of  improper  passen- 
gers see  infra  8S  1165,  1166. 

89.  U.  S. — Brown  v.  Memphis,  etc. 
R.  Co.,  7  Fed.  61;  Jencks  v.  Coleman, 
13  F.  Cas.  No.  7,258,  2  Sumn.  221: 
Thurston  v.  Union  Pac.  R.  Co,  23  F. 
Cas.  No.  14.019.  4  Dill.  321. 

Iowa. — Beeson  v.  Chicago,  etc.  R. 
Co.,  62  Iowa  173,  17  NWC48. 

Ky. — Bogard  v.  Illinois  Cent  R 
Co.,  144  Ky.  649.  139  SW  855.  36  LRA 
NS  337;  Chesapeake,  etc.,  R.  Co.  v. 
Selsor.  142  Ky.  16,  184  SW  143.  33 
LRANS  166. 

Mass. — Thayer  v.  Old  Colony  St  R. 
Co..   214    Mass.    234.    101    NE  368,  44 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fuse  or  fail  to  comply  with  the  earner's  reasonable 
roles  and  regulations." 

Intoxicated  persons.  A  carrier  of  passengers  is 
not  bound  to  afford  accommodations  to  persons,  at 
least  not  without  an  attendant,  who  are  so  intox- 
icated as  to  affect  their  conduct  or  to  render  them 
unable  to  care  for  themselves.81  But,  where  they 
are  only  slightly  intoxicated,  and  show  no  signs  that 
they  will  not  conduct  themselves  properly  or  take 
care  of  themselves,  they  cannot  be  refused  trans- 
portation."2 

Persons  infected  with  contagions  diseases.    A  car- 


rier of  passengers  is  not  under  obligation  to  carry 
persons  infected  with  contagious  diseases  to  the 
danger  of  other  passengers.98 

Sick,  feeble,  infirm,  and  insane  persons;  necessity 
of  attendant.  While  persons  who  are  ill  or  afflicted 
have  a  right  to  enter  and  travel  on  the  conveyances 
of  a  common  carrier  of  passengers,  nevertheless  the 
carrier  is  not  bound  to  accept  as  a  passenger,  with- 
out an  attendant,  one  who,  because  of  physical  or 
mental  disability,  is  unable  to  take  care  of  himself  > 
or  is  liable  to  require  extra  /attention  from  the  car* 
rier  or  the  passengers;**  but,  where  a  person  seem- 


LRANS  1125,  AnnCasl914B  865: 
Renaud  v.  New  York,  etc.,  R.  Co.,  210 
Mass.  563,  97  NE  98,  38  LRANS  689. 
N.  H. — McDuffee  v.  Portland,  etc.. 
R.  Co.,  52  N.  H.  430,  13  AmR  72. 

N.   J. — Daniel   v.   North  Jersey   St. 
R  Co..  64  N.  J.  L.  603,  46  A  625. 
Vt.— -Stephen  v.  Smith,  29  Vt.  160. 
Wis. — Walsh    v.    Chicago,    etc.,    R. 
Co..  42  Wis.  23,  24  AmR  376. 

"It  may  be  the  duty  of  a  common 
carrier  of  passengers  to  carry  under 
discriminating  restrictions,  or  to  re- 
fuse to  carry  those  who,  by  reason 
of  their  physical  or  mental  condition, 
would  injure,  endanger,  disturb,  or 
annoy  other  passengers.  .  .  . 
Healthy  passengers  in  a  palatial  car 
would  not  be  provided  with  reason- 
able accommodations,  If  they  were 
there  unreasonably  and  negligently 
exposed,  by  the  carrier,  to  the  society 
of  small-pox  patients.  Sober,  quiet, 
moral,  and  sensitive  travelers  may 
have  cause  to  complain  of  their  ac- 
commodations, if  they  are  unreason- 
ably exposed  to  the  companionship 
of  unrestrained.  Intoxicated,  noisy, 
profane,  and  abusive  passengers, 
who  may  enjoy  the  discomfort  they 
cast  upon  others.  In  one  sense; 
both  classes,  carried  together,  might 
be  provided  with  equal  accommoda- 
tions; In  another  sense,  they  would 
not.  The  feelings  not  corporal,  and 
the  decencies  of  progressive  civiliza- 
tion, as  well  as  physical  life,  health, 
and  comfort,  are  entitled  to  reason- 
able accommodations."  McDuffee  v. 
Portland,  etc,  R.  Co.,  62  N,  H.  430, 
451.   13  AmR  72. 

"The  general  rule  that  a  common 
carrier  is  bound  to  accept  anybody 
and  everybody  who  presents  himself 
for  transportation  and  pays  the  reg- 
ular fare,  has  its  limitations.  A 
common  carrier  is  bound  to  care  for 
all  who  have  become  its  passengers. 
For  that  reason  not  only  is  It  bound 
to  accept  but  it  is  under  obligation 
to  refuse  to  accept  as  a  passenger  an 
Insane  person  without  a  proper  at- 
tendant or  attendants  ...  or 
one  who  has  smallpox.  .  .  .  And 
the  same  Is  true  of  one  who  because 
of  intoxication  or  for  any  other  rea- 
son would  be  offensive  to  other  pas- 
sengers." Connors  v.  Cunard  SS.  Co., 
204  Mass.  310,  315,  90  NE  601,  134 
AmSR  662,  26  LRANS  171,  17  Ann 
Cat   1051. 

[a]  Illustrations. — (1)  Railroad 
carriers  are  not  bound  to  carry  pas- 
sengers who  are  fleeing  from  Justice, 
or  whose  conduct  is  riotous  or  disor- 
derly, or  who  are  known  to  be  dsn- 
ererous  characters  or  maniacs,  or 
whose  clothing  is  in  such  a  filthy  or 
disgusting  condition  as  to  make  them 
obnoxious  to  other  passengers,  or 
who  are  affected  with  a  contagious 
disease  or  with  vermin,  or  who  are 
intoxicated.  Walsh  v.  Chicago,  etc., 
K.  Co.,  42  Wis.  23,  24  AmR  876.  (2) 
It     Is    proper    to    exclude   gamblers 


whose  purpose  in  traveling  on  a  train 
Is  to  ply  their  vocation  (Thurston  v. 
ITnlon  Pae  R.  Co..  23  P.  Cas.  No.  14, 


019,  4  Dill.  321),  (3)  or  persons  who 
Insist  on  carrying  animals  with  them, 
In    violation  of  reasonable  regulations 

(  Daniel  v.  North  Jersey  St.  ft.  Co.,  64 
JST.    J.  L.  603,  46  A  626). 

lb]  Bight  to  passage  on  board 
■at*  a  steamboat— "It  is  subject  to 
suet  reasonable  regulations  as  the 
g»T-oprletors  may  prescrtbe,  for  the 
du«    accommodation    of    passengers, 


and  for  the  due  arrangements  of 
their  business.  The  proprietors  have 
not  only  this  right,  out  the  farther 
right  to  consult  and  provide  for  their 
own  Interests  in  the  management  of 
such  boats,  as  a  common  Incident  to 
their  right  of  property.  They  are 
not  bound  to  admit  passengers  on 
board,  who  refuse  to  obey  the  reason- 
able regulations  of  the  boat,  or  who 
are  guilty  of  gross  and  vulgar  habits 
of  conduct;  or  who  make  disturb- 
ances on  board;  or  whose  characters 
are  doubtful  or  dissolute  or  suspi- 
cious; and,  a  fortiori,  whose  charac- 
ters are  unequivocally  bad.  Nor  are 
they  bound  to  admit  passengers  on 
board,  whose  object  it  is  to  Interfere 
with  the  Interests  or  patronage  of 
the  proprietors,  so  as  to  make  the 
business  less  lucrative  to  them." 
Jencks  v.  Coleman,  IS  F.  Cas.  No. 
7,258,  2  Suron.  221,  224  (per  Story, 
J.). 

SO.  Jencks  v.  Coleman,  IS  F.  Cas. 
No.  7,268,  2  Sumn.  221;  Renaud  v. 
New  York,  etc.,  R.  Co.,  210  Mass.  568, 
97  NE  98.  38  LRANS  689;  Daniel  v. 
North  Jersey  St.  R.  Co.,  64  N.  J.  L. 
603,  46  A  625;  Southern  R.  Co.  v.  Mc- 
Nabb.  180  Tenn.  197,  169  SW  767, 
LRA1915B  761. 

Ejection  for  failure  or  refusal  to 
comply  with  regulations  see  Infra 
51   1167-1171. 

91.  Ark. — Price  v.  St.  Louis,  etc., 
R.  Co.,  75  Ark.  479,  88  SW  675,  112 
AmSR  79. 

D.  C. — Lemont  v.  Washington,  etc., 
R.  Co.,  12  D.  C.  180,  47  AmR  238. 

Ind. — Pittsburgh,  etc,  R.  Co.  v. 
Vandyne.  67  Ind.  576,  26  AmR  68. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Gatewood,  155  Ky.  102,  169  SW  660; 
Chesapeake,  etc.,  R.  Co.  v.  Selsor,  142 
Ky.  163.  134  SW  143,  33  LRANS  1.66; 
Louisville,  etc.,  R.  Co.  v.  McNally, 
106  SW  124,  31  KyL  1357. 

Mass. — Murphy  v.  Union  R.  Co.,  118 
Mass.  228. 

N.  Y. — Putnam  v.  Broadway,  etc., 
R  Co..  56  N.  Y.  108,  14  AmR  190; 
Freedon  v.  New  York  Cent.,  etc.,  R. 
Co.,  24  App.  Dlv.  306,  48  NYS  684. 

N.  C. — Story  v.  Norfolk,  etc.,  R. 
Co.,  133  N.  C.  59,  45  SB  349. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v.  Pil- 
low, 76  Pa.  610,  18  AmR  424. 

Tex. — Paris,  etc.,  R.  Co.  v.  Robin- 
son. 53  Tex.  Civ.  A  12,  114  SW  668.- 

"A  railroad  company  is  not  bound 
to  receive  any  person  as  a  passenger 
who  Is  drunk  to  such  a  degree  as  to 
be  disgusting,  offensive,  disagreeable, 
or  annoying-  and  a  person  so  drunk 
as  to  be  likely  to  violate  the  common 
proprieties,  civilities,  and  decencies 
of  life,  has  no  right  to  a  passage 
while  in  that  condition.  The  com- 
fort and  convenience  of  passengers 
generally  must  be  protected,  their 
opinions  and  feelings  regarded,  and 
proper  decorum  observed;  and  al- 
though, in  a  railroad  passenger  car, 
neither  the  highest  breeding  of  the 
drawing-room,  nor  the  fastidious 
delicacy  of  the  parlor,  is  required, 
yet  the  behavior  of  all  persons  there- 
in should  be  becoming  to  the  place 
and  the  general  character  of  the  pas- 
sengers. Pittsburgh,  etc.,  R.  Co.  v. 
Vandyne,  67  Ind.  576,  679,  26  AmR 
68. 

[a]  Drunken,  men  should  not  he 
permitted  on  the  oars,  or,  if  per- 
mitted, should  be  so  guarded  or  sepa- 
rated  from   the  orderly  part  of  the 


passengers  as  to  prevent  injury  from 
them.  Pittsburg,  etc.,  R.  Co.  v.  Pil- 
low, 76  Pa.  510,  18  AmR  424. 

[b]  Bxoloslon  from  street  ear. 
The  conductor  of  a  street  railroad 
car  may  exclude  or  expel  therefrom 
a  person  whose  condition,  by  reason 
of  Intoxication  or  otherwise.  Is  such 
that  it  Is  reasonably  certain  that  by 
act  or  speech  he  will  become  offen- 
sive or  annoying  to  other  passengers 
therein,  although  he  has  riot  com-  , 
mltted  any  act  of  offense  or  annoy- 
ance. Vinton  v.  Middlesex  R.  Co.,  11 
Allen  (Mass.)  304,  87  AmD  714. 

■Jeonon  of  intoxicated  passengers 
generally  see  infra  |  1166. 

98.  Pittsburgh,  etc.,  R.  Co.  v. 
Vandyne,  57  Ind.  676,  579,  26  AmR 
68;  Parks  v.  Delaware,  etc.,  R.  Co.,  86 
N.  J.  L.  577,  89  A  983  raff  86  N.  J.  L; 
896,  92  A  1087];  Mllllman  v.  New 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  642- 
Paris,  etc..  R.  Co.  v.  Robinson,  6» 
Tex.  Civ.  A.   12.  114   SW  668.  ' 

"Slight  intoxication,  such  as  would 
not  be  likely  to  seriously  affect  the 
conduct  of  the  person  Intoxicated, 
would  not  be  sufficient  ground  to  re- 
fuse him  passage  in  a  public  car,  al- 
though his  behavior  might  not  be  in 
all  respects  becoming."  Pittsburgh, 
etc.,  R  Co.  v.  Vandyne,  supra. 

[a]  The  mere  fact  that  a  man  to 
intoxicated  does  not  of  Itself  deprive 
him  of  the  right  to  Tide  on  a  railroad 
car,  nor  does  it  free  the  company, 
from  Its  duty  to  render  to  him  as  a 
passenger  due  care/  Mllllman  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  N.  Y. 
642  [aft  4  Hun  409,  6  Thomps.  &  C. 
585,  and  expl  Putnam  v.  Broadway, 
etc..  R.  Co.,  56  N.  Y.  108,  14  AmR 
190]. 

[b]  The  fast  that  a  person  Is 
drank  and  staggering  but  capable  -of 
transacting  with  intelligence  import- 
ant business,  and  with  foresight  to 
provide  for  his  own  safety,  does  not 
authorize  a  carrier  to  .refuse  to  re- 
ceive him  as  a  passenger,  especially 
In  view  of  a  statute  requiring  car- 
riers to  receive  all  persons  offering 
themselves  as  passengers,  and  au- 
thorising a  person  refused  transpor- 
tation to  sue  for  the  damages  sus- 
tained. Paris,  etc,  R.  Co.  v.  Robin- 
son, 53  Tex.  Civ.  A.  12,  114  SW  658. 

93.  Thurston  v.  Union  Pac  R.  Co., 
23  F.  Cas.  No.  14.019,  4  Dill.  321;  BOr 
gard  v.  Illinois  Cent.  R.  Co..  144  Ky. 
649.  .139   SW  855.   36    LRANS   337. 

94.  U.  S. — Meyer  v.  St.  Louis,  etc., 
R.  Co..  54  Fed.  116,  4  CCA  221  [aft  77 
Fed.  150]. 

Ark. — Price  v.  St.  Louis,  etc.,  R. 
Co.,  76  Ark.  479,  88  SW  676,  112  Am 
SR  79. 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  584,  108  P  172.  27  LRANS 
761;  Pullman  Palace  Car  Co.  v. 
Barker,  4  Colo.  344,  84  AmR  89. 

Ky. — Illinois  Cent.  R.  Co.  v.  Allen, 
121  Ky.  385,  89  SW  150,  28  KyL  108. 

Mass. — Connors  v.  Cunard  SS.  Co., 
204  Mass.  310,  90  NE  601,  134  AmSR 
662,  26  LRANS  171  and  note,  17  Ann 
Cas  1051  (person  so  ill  as  to  require 
medical  treatment). 

Minn. — Croom  v.  Chicago,  etc.,  R. 
Co.,  52  Minn.  296,  53  NW  1128,  33 
AmSR  557,  18  LRA  602. 

Miss. — Illinois  Cent.  R  Co.  v. 
Smith,  85  Miss.  349,  37  S  643,  107  Am 
SR  293  and  note,  70  LRA  642. 

Mo. — Mathew  v.  Wabash  R.  Co., 
115  Mo.  A.  468,  78  SW  271,  81  SW  646 
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CARRIERS 


[§§  1064-1066 


ingly  disabled  is  in  fact  able  to  travel  alone  without 
requiring  extra  care  or  attention,  and  this  fact  is 
known  to  the  carrier,  it  is  bound  to  carry  him.** 
Thus  a  carrier  cannot  absolutely  refuse  to  transport 

,  an  insane  person,  but  may  insist  that  he  be  properly 
attended  and  sufficiently  restrained,"*  and  may  even 
refuse  to  receive  an  adjudged  lunatic  who  is  violent 
at  the  time,  although  he  is  in  the  charge  of  attend* 
ants.*7  A  blind  person  otherwise  qualified  cannot 
be  refused  passage  on  that  ground  alone,**  but  the 
carrier  may  insist  that  he  be  accompanied  by  a 
competent  attendant,**  unless  it  has  reasonable 
grounds  to  believe  that  he  can  travel  alone.1 

Persons  soliciting  business  in  conflict  or  competi- 
tion with  carrier.  The  carrier  may  exclude  a  person 
who  wishes  to  travel  on  its  line  for  the  purpose  of 
soliciting  business  in  conflict  or  competition  with 
that  in  which  the  carrier  is  engaged,  and  may  refuse 
transportation  to  such  person,  although  he  is  willing 
to  pay  the  usual  fare  charged  to  others.*    But  a 

•  competitor,  as  part  of  the  general  public,  is  entitled 
to  transportation  where  such  competition  is  not 
conducted  on  the  trains  or  stations  of  the  carrier.* 


Nonunion  woridagmm;  danger  of  attack.  A  car- 
rier may  not  exclude  from  its  passenger  cars  non- 
union workingmen,  on  the  ground  that  a  mob  of 
strikers  may  board  the  train  and  injure  other  pas- 
sengers.4 

Discrimination  on  account  of  color.  The  obliga- 
tion imposed  by  law  on  carriers  of  passengers  to 
receive  for  carnage  all  properly  behaved  and  other- 
wise unobjectionable  persons  that  may  apply  and 
that  have  complied  with  all  reasonable  precedent 
regulations  precludes  the  carrier  from  refusing  an 
intended  passenger  on  account  of  race  or  color.* 

[$.  1065]  0.  Waiver  of  Grounds  for  BefusaL 
Where  at  any  time  there  is  reasonable  ground  for 
refusing  to  receive  and  to  carry  passengers  apply- 
ing for  transportation,  the  carrier  should  then  in- 
sist on  such  ground,  if  desirous  of  avoiding  respon- 
sibility; if  it  does  not  do  so,  and  receives  the  pas- 
sengers, their  baggage,  and  other  property,  its  lia- 
bility will  be  the  same  as  though  no  ground  for  re- 
fusal ever  existed.* 

[,  1066]  D.  Duty  to  Carry  on  Freight  and  Spe- 
cial Trains  or  Oars.    Except  where  a  railroad  com- 


taff  19»  U.  S.  S0E.  16  SCt  752.  50  L. 
ed.  329}. 

"Sick  persons  have  the  right  to 
enter  the  cars  of  a  railroad  company; 
as  common  carriers  of  passengers, 
they  cannot  prevent  their  entering 
their  cars."  New  Orleans,  etc..  R. 
Co.  v.  Statham.  42  Miss.  607.  613,  97 
AmD  478  and  note.  To  same  effect 
Mathew  v.  Wabash  R.  Co..  115  Mo.  A. 
468.  7.8  8W  271,  81  SW  646  [aff  198 
C  S.  601,  26  SCt  752,  50  L.  ed.  329]. 

[a]  A  JnatUtoatton  Is  "made  out 
If,  the  carrier  had  reasonable  cause  to 
suppose  and  did  suppose  that  the 
safety  or  convenience  of  other  pas- 
sengers would  be  endangered  by  the 
person  in  question  and  that  it  was 
not  necessary  to  wait  to  see  whether 
the  person  believed  and  with  reason 
to  be  afflicted  with  an  Infectious  dis- 
ease or  so  Insane,  drunk  or  sick  as 
t<p  be  likely  to  interfere  with  the 
safety  or  convenience  of  other  pas- 
sengers was  or  was  not  In  fact  In  the 
condition  he  appeared  to  be  in."  Con- 
nors v.  Cunard  SS.  Co.,  204  Mass.  310, 
216.  SO  NB  601,  134  AmSR  662,  26 
LRANS  171,   17  AnnCas  1051. 

[b]  Duty  of  slok  person. — "Where 
a  person  who  is  111  presents  herself 
to  a  common  carrier  for  transporta- 
tion by  water  It  is  her  duty  to  state 
the  fact  that  she  Is  ill  and  make  spe- 
cial arrangements  for  her  transpor- 
tation as  a  person  In  need  of  medical 
attention."  Connors  v.  Cunard  SS. 
Co.,  204  Mass.  310,  319,  90  NB  601. 
134  AmSR  662,  26  LRANS  171,  17 
AnnCas  1052*. 

re]  A  role  forbidding-  ths  sale  of 
tickets  to  disabled  persona,  unless 
accompanied,  is  only  for  the  guid- 
ance of  the  carrier's  servants.  Illi- 
nois Cent.  R.  Co.  v.  Allen,  121  Ky. 
385,   89  SW  150,  28  Kyi.  108. 

rd]  Insane  person. — A  carrier  is 
not  obliged,  as  a  matter  of  law,  to 
receive  as  a  passenger  an  insane  per- 
son or  one  whose  physical  or  mental 
condition  is  such  that  his  presence 
on  the  vehicle  may  cause  Injury  or 
substantial  discomfort  to  the  other 
passengers,  and  such  Insane  person 
may  be  refused  where  he  Is  known 
to  be  insane,  although  at  the  time  of 
offering  to  become  a  passenger  he  Is 
apparently  harmless,  and  conducts 
himself  In  no  way  differently  from 
other  persons.  Meyer  v.  St.  Louis, 
etc.,  R.  Co.,  54  Fed.  116,  4  CCA  221 
Caff  77  Fed.  150]. 

95.  Illinois  Cent.  R.  Co.  v.  Smith, 
85  Miss.  349.  37  S.  643,  107  AmSR  293 
and  note,  70  LRA  642;  Hogan  v. 
Nashville  Interurban  R.  Co.,  131 
Tenn.  244,  174  SW  1118,  LRA1916C 
788,  AnnCasl916C  1162. 

[a]     Adult  using'  crutches. — A  per- 


son twenty-six  years  of  age,  who  has 
always  used  crutches,  but  who  has 
traveled  on  trains,  street  cars,  etc., 
and  requires  only  ordinary  care  may 
ride  on  a  passenger  train.  Hogan  v. 
Nashville  Interurban  R.'  Co.,  131 
Tenn.  244,  174  SW  1118,  LRA1915C 
788,  AnnCasl916C  1162. 

96.  Owens  v.  Macon,  etc.,  R.  Co., 
119  Ga.  230,  46  SE  87,  63  LRA  946; 
Louisville,  etc.,  R.  Co.  v.  Brewer,  147 
Ky.  166,  148  SW  1014.  39  LRANS  647, 
AnnCasl913D  151  and  note. 

[a]  notice  of  Intention  to  trans- 
port lunatic — Where  It  becomes  nec- 
essary to  transport  a  lunatic  who 
may  endanger  the  Bafety  or  interfere 
with  the  comfort  of  other  travelers, 
the  carrier  Is  entitled  to  seasonable 
notice,  that  it  might  make  proper  ar- 
rangements for  his  transportation. 
Owens  v.  Macon,  etc.,  R.  Co.,  119  Qa. 
230.   46  SB  87,  63  LRA  946. 

97.  Owens  v.  Macon,  etc.,  R.  Co., 
119  Qa.  230,  46  SB  87,  63  LRA  946. 

[a]  Season  for  role. — The  right 
of  other  travelers  to  a  safe  passage 
warrants  a  carrier  in  refusing  to  re- 
ceive an  adjudged  lunatic  who  is 
loudly  cursing  at  the  time  of  board- 
ing the  train,  although  he  is  In 
charge  of  attendants.  Owens  v. 
Macon,  etc.,  R.  Co.,  119  Oa.  230,  46  SB 
87.  63  LRA  946. 

98.  Wilson  v.  Detroit  United  R. 
Co..  167  Mich.  107.  118,  132  NW  762 
[cit  Cyc];  Zackery  v.  Mobile,  etc.,  R. 
Co.,  74  Miss.  520.  21  S  246,  60  AmSR 
629.  36  LRA  546,  75  Miss.  746,  23  S 
434.  66  AmSR  617,  41  LRA  885. 

99.  Denver,  etc.,  R.  Co.  v.  Derry. 
47  Colo.  684,  108  P  172,  27  LRANS 
761;  Illinois  Cent.  R.  Co.  v.  Allen.  121 
Ky.  138,  89  SW  150,  28  KyL  108.  11 
AnnCas  970  and  note. 

[a]  Thus,  where  a  blind  person 
is  aged,  and  his  Journey  necessitates 
the  changing  of  cars  two  or  three 
times,  although  he  frequently  took 
short  trips  Involving  no  change  of 
cars,  and  on  these  trips  some  one 
would  assist  him  getting  on  and  oft 
the  train,  and  on  taking  a  trip  involv- 
ing a  change  of  cars  he  depended  on 
the  assistance  of  chance  acquaint- 
ances or  the  employees  in  charge  of 
the  train,  the  carrier  is  Justified  In 
refusing  to  sell  him  a  ticket  unless 
he  secures  an  attendant.  Illinois 
Cent.  R.  Co.  v.  Allen,  121  Ky.  138. 
89  SW  150,  28  KyL  108,  11  AnnCas 
970. 

1.  Illinois  Cent.  R.  Co.  v.  Smith, 
85  Miss.  349.  37  S  643,  107  AmSR  298, 
70  LRA  642. 

[a]  Agent's  doty  In  Judging  com- 
petency.—It  is  the  duty  of  the  agent 
to  whom  a  blind  person  applies  for 
transportation   to  listen   to   explana- 


tions made  by  him  of  his  experience 
and  capacity  to  travel  alone,  and  to 
judge  of  his  competency  in  the  light 
of  the  facts  then  made  known  to  him. 
Illinois  Cent.  R.  Co.  v.  Smith.  85 
Miss.  349,  37  S  643,  107  AmSR  293. 
70  LRA  642. 

9.  Barney  v.  D.  R.  Martin,  2  F. 
Cas.  No.  1,030,  11  Blatchf.  233; 
Jencks  v.  Coleman,  13  F.  Cas.  No.  7, 
258,  2  Sumn.  221;  Barney  v.  Oyster 
Bay,  etc.,  Steamboat  Co.,  67  N.  T. 
301.  28  AmR  115  [aff  2  Thomps.  A  C 
C98]. 

3.  Ford  v.  Bast  Louisiana  R.  Co.. 
110  La.  414,  34  S  586. 

[a]  A  person  who  scalps  rati  road 
tickets  elsewhere  than  on  the  train  is 
a  part  of  the  general  public,  and  a 
railroad  company  cannot  deny  him 
transportation,  although  he  scalps  in 
the  tickets  of  such  company.  Ford 
v.  East  Louisiana  R.  Co.,  110  La.  414.' 
34  S  685. 

4.  Chicago,    etc,    R.    Co.    v.    Pills- 


bury,  (111.)  8  NB  803. 

6.    Washington,    etc..     _..     „. 
Brown,  17  Wall.  (U.  S.)  445.  21  L.  ed. 


gton,    etc.,    R.     Co.     t. 


675;  Oray  v.  Cincinnati  Southern  R. 
Co.,  11  Fed.  688;  Decuir  v.  Benson.  27 
La.  Ann.  1;  Day  v.  Owen,  5  Mich.  520, 
72  AmD  62;  Louisville,  etc,  R.  Co. 
v.  Crayton,  69  Miss.  162,  12  S  271. 

Discriminating  against  oolored  par- 
sons as  violation  of  civil  rights  see 
Civil  Rights  [7  Cyc  169]. 
•  Separate  aooommoflatfons  for  races 
see  Infra  |  1234. 

e,  Hannibal,  etc,  R.  Co.  v.  Swift, 
12  Wall.   (U.  S.)   262.  20  L.  ed.   423. 

[a]  After  acceptance  osrrlssjs 
must  be  oontpleted. — Although  a 
common  carrier  of  passengers  by 
sea,  as  a  master  of  a  steamship,  may 


properly  refuse  a  passage  to  a  per- 
son who  has  been  forcibly  expelled 
by   the  actual,   although   violent  and 


revolutionary,  authorities  of  a  town, 
under  threat  of  death  If  he  should 
return,  and  when  the  bringing  back 
and  landing  of  such  passenger  would 
in  the  opinion  of  such  master  tend  to 
promote  further  difficulty,  yet  his  re- 
fusal should  precede  the  Bailing  of 
the  ship;  if  the  passenger  has  vio- 
lated no  inflexible  rule  of  the  ship 
in  getting  aboard  the  vessel,  has  him- 
self, or  through  a  friend,  paid  or 
tendered  the  passage  money,  and  has 
conduoted  himself  properly  during 
the  voyage,  the  master  has  no  right. 
as  matter  of  law,  to  stop  a  return- 
ing vessel,  put  him  aboard  it  and 
send  him  back  to  the  port  of  depart- 
ure, and  If  he  does  so  damages  will 
be  awarded  against  him  on  a  pro- 
ceeding in  admiralty.  Pearson  v. 
Duane,  4  Wall.  (U.  S.)  60S.  18  L.  ed. 
447. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  —me  title,  page  and  note  number. 
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pany  is  required  by  statute  to  transport  passengers 
on  freight  trains/  generally  speaking,  it  has  the 
right  to  refuse  to  carry  passengers  on  its  freight 
trains,8  or,  if  it  does  receive  them,  to  make  such 
reasonable  regulations  as  to  the  precedent  purchase 
of  tickets,  or  other]  conditions,  as  it  may  see  fit.* 
Bat  where  a  company  is  aecustomed  to  carry  passen- 
gers on  such  trains,  its  duty  to  receive  and  to  carry 
such  persons  as  offer  themselves  is  of  the  same  char- 
acter as  in  the  case  of  its  regular  passenger  trains.10 
And  even  if  the  company  does  not  regularly  carry 
passengers  on  its  freight  trains,  the  acceptance  of 
fare  by  the  conductor  from  one  who  has  entered  the 
train,  or  the  sale  by  a  ticket  agent  who  assures  the 
passenger  that  he  can  travel  on  such  train,  although 
there  may  be  a  regulation  of  the  company  prohib- 
iting such  travel,  will  impose  on  the  company  the 
customary  liabilities  of  carriers  of  passengers.11 
Special  trains  or  cars.     A  carrier  is  not  bound 


to  receive  or  transport  passengers  on  special  trains 
or  cars  running  for  the  particular  purposes,  of  the 
road,  and  not  for  the  convenience  of  the  traveling 
public.1* 

[$  1067]  E.  Remedy  of  Passenger  for  Befnsal  of 
Carriage.  The  remedy  of  one  who  is  wrongfully  re- ' 
fused  carriage  on  the  vehicle  of  a  public  carrier  is 
an  action  for  damages,18  and  in  some  jurisdictions 
this  remedy  is  expressly  prescribed  by  statute.1* 
Out  of  the  duty  to  carry  springs  a  license  to  every 
person,  having  no  notice  to  keep  off,  to  go  on  the 
carrier's  conveyance;  but  with  such  notice,  the 
license  is  withdrawn,  and,  whether  rightful  or 
wrongful,  such  right  cannot  be  enforced  vi  et  armis: 
the  remedy  of  a  person  so  aggrieved  is  by  action. 
An  agent  of  intending  passengers  cannot  complain 
of  a  carrier 's-  refusal  to  render  service,  as  the  right 
to  such  service  is  in  the  intending  passengera.1* 

Pleading.    In  declaring  against  a  carrier  for  re- 


Acceptanee  by  Malar  generally 
see  supra  IS  1046.  1.046. 

7.  See  statutory  provisions.  And 
see  Jones  v.  Atchison,  etc.,  R.  Co.. 
98  Kan.  133,  157  P  899;  Allen  v.  Lake 
Shore,  etc.,  R  Co..  57  Oh.  St.  79,  47 
NE  1037. 

[a]  Bight  of  sheriff  to  ride  on 
freight  trains ,— (1)  In  Ohio,  under 
Rev.  St.  |  3375a,  a  sheriff  has  a  right 
to  ride  on  freight  trains  In  the  per- 
formance of  his  official  duties,  be- 
tween stations  where  such  trains 
stop,  and  to  take  prisoners  thereon, 
paying  therefor  a  regular  passenger 
fare;  and  to  give  a  sheriff  such  right 
it  is  not  necessary  that  such  trains 
should  regularly  stop  at  such  sta- 
tion, or  be  scheduled  to  stop  there, 
if  they  are  In  fact  stopping  there  at 
the  time  the  sheriff  gets  aboard.  Al- 
len v.  Lake  Shore,  etc.,  R.  Co.,  57 
Oh.  St,  79.  47  NE  1037.  (2)  This 
right  of  a  sheriff  is  not  confined  to 
cases  In  which  a  prisoner  is  taken  on 
such  train,  but  the  right  exists  when- 
ever the  sheriff  Is  In  the  perform- 
ance ot  any  official  duty  and  com- 
plies In  other  respects  with  the  stat- 
ute. Allen  v.  Lake  Shore,  etc.,  R. 
Co.,  supra. 

8.  Ark. — Rodgers  v.  Choctaw,  etc., 
R.  Co..  76  Ark.  520.  89  SW  468,  113 
AraSR  102,  1  LRANS  1145. 

Ga. — Western,  etc.,  R.  Co.  v.  Tur- 
ner, 72  Oa.  292,  53  AmR  842. 

111. — Arnold  v.  Illinois  Cent.  R.  Co., 
83  111.  273.  25  AmR  386;  Illinois  Cent. 
R.  Co.  v.  Nelson,  69  111.  110;  Chicago, 
etc..  R.  Co.  v.  Randolph,  53  111.  510, 
6  AmR  60. 

Mo. — Farber  v.  Missouri  Pac.  R. 
Co„  11«  Mo.  81,  22  SW  631,  20  LRA 
350;  Whitehead  v.  St.  Louis,  etc.,  R. 
Co.,  91  Mo.  263,  11  SW  751,  6  LRA 
409. 

N.  T. — Eaton  v.  Delaware,  etc.,  R 
Co..  57   N.  Y.  282,  15  AmR  613. 

Oh. — Cleveland,  etc.,  R  Co.  v.  Bar- 
tram.  11   Oh.  St.  457. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31.  SO  AmR  98. 

la]  Seasons  for  rule. — The  strict 
care  for  the  safety  of  the  passenger, 
as  well  as  regard  for  his  comfort  and 
convenience.  Incumbent  on  railroad 
companies,  forbids  that  they  should 
be  required  to  admit  passengers  gen- 
erally on  their  freight  trains  In  the 
same  manner  that  it  is  incumbent  on 
them  to  do  on  passenger  trains.  The 
number  must  necessarily  be  limited, 
and  the  circumstances  somewhat 
special  under  which  they  are  ad- 
mitted at  all,  and  the  conditions  and 
rules  must  he  reasonable  and  adapted 
to  tbe  case.  Cleveland,  etc.,  R  Co. 
v.  Bartram,  11  Oh.  St.  467. 

Status  of  persons  riding  on  freight 
trains  generally  see  supra  |  1060. 

9.  Greenfield  v.  Detroit,  etc,  R. 
Co.,  133  Mich.  657,  96  NW  54«; 
Thomas  v.  Chicago,  etc.,  R.  Co.,  72 
Mich.  356.  40  NW  463;  Burlington, 
etc.,  R  Co.  v.  Rose,  11  Nebr.  177,  8 
NW  433;  Allen  v.  Lake  Shore,  etc,  R. 
Co..   67  Oh.  St.  79,  47  NE  1037. 

[a.]     Assumption  of  risk* — A  car- 


rier operating  a  logging  road  may 
refuse  to  receive  passengers  on  log 
trains  except  on  their  assuming  the 
risk  of  Injury  from  accidents.  Van 
Auken  v.  Michigan  Cent.  R.  Co.,  182 
Mich.  331,  148  NW  819.  Limitation 
of,  or  exemption  from,  liability  for 
negligence  Bee  generally  infra  J_  1167. 


freign' 

112<T 


nlring*    ticket     or    permit     oa 
it  train   see   generally   infra   1 


10.  U.  8. — Haxard  v.  Chicago,  etc., 
R  Co.,  11  F.  Cas.  No.  6,276,  1  Bias. 
503. 

111. — Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312;  Chicago,  etc.,  R  Co. 
v.  Flagg,  43  111.  364,  92  AmD  133. 

Ind, — Indianapolis,  etc.,  R.  Co.  v. 
Beaver,  41  Ind.  493. 

Miss. — Mqblle,  etc.,  R.  Co.  v.  He- 
Arthur,  48  Miss.  180. 

Mo. — Whitehead  v.  St.  Louis,  etc., 
R.  Co.,  99  Mo.  263,  11  SW  761,  6  LRA 
409;  Burke  v.  Missouri  Pac.  R.  Co., 
61  Mo.  A.  491;  Jones  v.  Wabash,  etc., 
R.  Co..  17  Mo.  A.  158. 

N.  T. — Edgerton  v.  New  York  Har- 
lem R.  Co.,  39  N.  Y.  227;  Dillaye  v. 
New  York  Cent.  R.  Co.,  66  Barb.  80. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co..  83  Wis.  41,  14  AmR  735. 

[a]  Custom*— Where  a  railroad 
company  regularly  carries  passen- 
gers by  a  freight  train,  and 
so  holds  Itself  out  to  the  pub- 
lic, It  thereby  becomes  a  com- 
mon carrier  of  passengers  by 
such  freight  train,  and  has  no  more 
right  to  expel  a  passenger  therefrom, 
without  cause,  than  from  a  regular 
train.  Chicago,  etc.,  R.  Co.  v.  Plagg, 
43  111.  364,  92  AmD  133. 

11.  Kansas  Pac.  R.  Co.  v.  Kessler, 
18  Kan.  623. 


Persons  riding  on  fretgnt  trains  as 
pass 
1060, 


passengers     see     genera: 


fretgnt 

nerally 


Supra   | 


12.  DuBose  v.  Louisville,  etc.,  R. 
Co.,  121  Oa.  808,  48  SE  913;  Cleve- 
land, etc..  R.  Co.  v.  Wade,  18  Ind.  A. 
346,  48  NE  12;  Fltsglbbon  v.  Chicago, 
etc.,  R.  Co..  108  Iowa  614.  79  NW  477; 
Wagner  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  612,  10  SW  486,  3  LRA  156. 

fa]  ZUustratloa. — One  who,  with 
full  knowledge  of  the  circumstances, 
contracts  with  a  conductor  for  trans- 
portation on  a  special  train  made  up 
to  go  to  and  return  from  a  wreck  on 
the  line,  and  who  pays  fare  for  his 
passage  in  going,  has  no  right  of  ac- 
tion against  the  company  for  its 
breach  of  contract  to  furnish  return 
transportation.  Du  Bose  v.  Louis- 
ville, etc,  R.  Co.,  121  Ga.  308,  48  SE 
91S;  Louisville,  etc.,  R.  Co.  v.  Du 
Bose,  120  Ga.  389,  47  SE  917. 

[bj  Special  oars  In  train. — A  rail- 
road carrier  may  have  special  cars  In 
its  trains  to  which  the  general  pub- 
lic is  not  admitted.  Cleveland,  etc., 
R.  Co.  v.  Wade,  18  Ind.  A.  346,  48  NE 
12. 

tc]  A  street  railroad  has  the  right 
to  refuse  to  carry  passengers  on  cars 
during  their  passage  between  the 
barns  and  the  lines  where  they  are 
to  be  put   1*    service.      Hermann   v. 


St.   Joseph   R,  etc.,  Co.,  144   Mt>.   A. 

147.  129  SW  414. 

13.  Wallen  v.  MoHenry,  8  Hutnphr. 
(Tenn->  244. 

[a]  ■onfaasano*  or  ntlsfemaaao* 
by  a  carrier  la  a  tort— In  Baltimore, 
etc..  R.  Co.  v.  Carr,  71  Md.  136.  141. 
17  A  1052,  which  was  an  action  on 
the  case  brought  by  ttie  appellee 
against  the  appellant  for  the  wrong- 
ful refusal  of  the  tatter's  gateman 
to  admit  the  former  to  the  cars,  the 
court  said:  "The  first  of  the  defend- 
ant's prayers  would  seem  to  be  based 
upon  the  theory  that  this  Is,  In  sub- 
stance at  least,  an  action  upon  the 
contract  of  carriage  of  the  plaintiff 
over  the  road  of  the  defendant.  But 
this  is  In  form  an  action  of  tort.  The 
contract,  it  is  true,  entitled  the  plain- 
tiff to  admission  to  the  cars,  and 
gave  rise  to  the  duty  on  the  part  of 
the  defendant  to  allow  such  admis- 
sion, under  proper  circumstances; 
but,  in  cases  of  the  class  to  which 
this  belongs,  the  refusal  or  neglect 
to  perform  that  duty,  as  well  as  the 
negligent  performance  of  It,  fur- 
nishes a  ground  of  action  in  tort.  In 
such  case,  both  the  non-feasance  and 
the  misfeasance  constitute  a  wrong- 
ful act,  for  which"  the  remedy  may  be 
either  by  action  on  the  contract  or  In 
tort,  at  the  option  of  the  party  in- 
jured." 

14.  See  satutory  provisions. 

[a]  In  Texas,  under  Sayles  Annot 
Civ.  St  (1897)  arts  4494,  4496,  a  per- 
son who  is  refused  transportation 
may  sue  for  the  damages  sustained. 
Paris,  etc,  R.  Co.  V.  Robinson,  53 
Tex.  Civ.  A  12.  114  SW  658. 

[bl  Abrogation  of  statute, — Acts 
(1875)  c  130  (Shannon  Code  8  3046) 
abrogating  the  common-law  rule  as 
to  right  of  action  for  exclusion  from 
a  public  conveyance,  etc.,  were  abro- 
gated by  Acts  (1897)  c  10  J  14.  de- 
claring railroad  corporations  to  be 
common  carriers,  which  term.  In  view 
of  Acts  (1907)  o  433.  includes  an  in' 
terurban  street  railway  company, 
Hogan  v.  Nashville  Interurban  R. 
Co.,  131  Tenn.  244,  174  SW  111?,  LRA 
1915C  788,  AnnCasl916C  1162. 

15.  Chicago,  etc.,  R.  Co.  v.  Griffin, 
68  111.  499;  North  Chicago  St.  R.  Co. 
v.  Olds,  40  111.  A.  421;  Lake  Erie,  etc., 
R.  Co.  v.  Acres,  108  Ind.  648,  9  NE 
453. 

[a]  Beacon  for  rule.— "It  is  due 
to  good  order  and  the  comfort  of  the 
other  passengers,  that  he  [the  ag- 
grieved passenger]  should  submit  for 
the  time  being,  and  redress  his  griev- 
ances, whatever  they  may  be,  by  a 
civil  action.  A  party  will  be  enti- 
tled to  quite  as  much  damage  for  any 
wrong  or  injury  quietly  endured  as 
if  violently  resisted;  indeed,  the  pol- 
icy of  the  law  ought  to  be  to  award 
him  a  higher  measure  of  damages." 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111. 
499.  604. 

16.  Atchison,  etc.,  R.  Co.  v.  Tledt, 
196  Fed.   348,   116  CCA   168,   40  LRA 
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fusing  to  carry,. plaintiff  must  aver  that  he  offered 
or  Was  ready  and  willing  to  pay  fare,17  as  well  as 
other  facts  necessary  to  constitute  his  cause  of 
action.18 

Evidence.  The  burden  is  on  the  carrier  to  justify 
'its  refusal  to  accept  as  passengers  those  who  prop- 
erly apply  by  showing  the  existence  of  the  special 
facts  warranting  such  refusal.18  •  The  admissibility 
of  evidence  is  governed  by  the  ordinary  rules  regu- 
lating admissibility  of  evidence  in  civil  actions.*0 

Trial  The  reasonableness  or  unreasonableness  of 
a  refusal  to  carry  a  particular  person  is  ordinarily 
a  question  for  the  jury;"  and  where  there  is  evi- 
dence to  support  the  allegations  of  the  complaint 
it  is  proper  to  refuse  a  nonsuit.22  The  verdict  and 
findings  in  such  an  action  are  governed  by  the  rules 
applying  to  verdicts  and  findings  in  civil  actions 
generally.2* 


[$1068]  F.  Damages.24  General  or  special  dam- 
ages may  be  recovered  for  a  carrier's  refusal  to 
carry  a  person  as  a  passenger,25  and  such  damages 
consist  in  compensation  for  the  actual  loss  sustained 
by  the  intending  passenger;  this  may  include,  speak- 
ing generally,  the  expense  of  reaching  his  des- 
tinatibn  by  another  means,  hotel  expenses  incurred 
by  the  delay,  and  any  actual  loss  sustained  in  mat- 
ters of  business  as  the  direct  and  necessary  conse- 
quence of  the  carrier's  failure  to  carry  him,**  and 
may  also  include  the  cost  of  the  passenger 's  ticket," 
upon  his  offering  to  surrender  it,28  and  something 
for  the  indignity,  vexation,  and  disgrace  to  which 
the  person  has  been  subjected.29 

Punitive  or  exemplary  damages  may  be  recovered 
in  addition  to  actual  damages,  where  the  carrier's 
refusal  is  willful  or  accompanied  by  violence  or  bad 
faith;90  but  not  where  the  element  of  willfulness, 


IT.     Day  v.  Owen,  E  Mich.  620,  72 

AmD  62. 

18.  Ala. — Birmingham  R..  etc.,  Co. 
v.  Anderson,  3  Ala.  A.   424,   57  S   103. 

Ky. — Dlerig  v.  South  Covington, 
etc..  R.  Co..  72  SW  355,  24  KyL  1825. 

N.  C. — Purcell  v.  Richmond,  etc., 
R.  Co.,  108  N.  C.  414,  12  SE  954,  956, 
12   LRA  113. 

S.  C. — Kibler  v.  Southern  R.  Co.,  64 
S.  C.  242.  41  SE  977. 

Tex. — International,  etc..  R.  Co.  v. 
Lister.   (Civ.  A.)   72  SW  107. 

[a]  Complaints  held  sufficient . — 
(1)  A  complaint  which  alleges  that  a 
conductor  willfully,  wrongfully,  un- 
lawfully, and  Intentionally  refused 
plaintiff  passage  on  a  train  on  tender 
of  the  legal  fare  sets  up  a  cause  of 
action  for  punitive  damages.  Kibler 
v.  Southern  R.  Co.,  64  S.  C.  242.  41 
SE  977.  (2)  A  petition  alleging  that, 
by  reason  of  defendant's  failure  to 
keep  its  ticket  office  open  thirty  min- 
utes before  train  time,  plaintiff's 
wife  was  separated  from  plaintiff 
and  suffered  embarrassment  and 
humiliation  from  which  she  subse- 
quently became  ill  was  not  objection- 
able on  the  ground  that  such  allega- 
tions with  reference  to  damages  were 
vague,  indefinite,  and  uncertain.  In- 
ternational,   etc..    R.    Co.    v.    Lister, 

.(Tex.  Civ.   A.)   72  SW  107. 

[b]  Complaint  held  insufficient. — 
A  complaint  alleging  that  plaintiff  on 
a  certain  date  applied  to  the  serv- 
ants or  agent  of  the  carrier  in 
charge  of  one  of  its  cars  tor  trans- 
portation thereon,  but  such  servant, 
'acting  within  the  scope  of  his  em- 
ployment, wrongfully,  and  without 
legal  excuse  refused  to  permit  plain- 
tiff to  become  a  passenger  en  the  car 
or  to  be  transported  thereon,  and 
'that  her  Intention  and  desire  to  be- 
come a  passenger  and  be  transported 
was  known  to  the  servant,  is  not 
sufficient  to  shgwsuch  a  relation  be- 
tween plaintiff  and  the  carrier  as  to 
put  the  latter  under  the  duty  of  ac- 
cepting plaintiff  as  a  passenger. 
Birmingham  R.,  etc.,  Co.  v.  Anderson, 
3  Ala.  A.  424.  67  S  103. 

[c]  Refusal  to  carry — An  allega- 
tion that  an  offer  to  pay  the  regular 
fare  was  refused  by  the  conductor 
is  not  a  sufficient  allegation  that  the 
carrier  refused  to  carry  plaintiff. 
Dier.lg  v.  South  Covington,  etc.,  R. 
Co..  72  SW  355.  24  KyL  1826. 

[d]  Willfully  running-  train  past 
station. — Where  a  railroad  company, 
by  willfully  running  Its  train  past  a 
regular  station  without  stopping,  re^ 
fuses  to  carry  a  person  entitled  to 
enter  the  train  at  such  station.  In  an 
action  for  damages  plaintiff  need  not 
allege  the  price  he  paid  for  his  ticket. 
Purcell  v.  Richmond,  etc.,  R.  Co.,  108 
N.  C.  414.  12  SE  954,  956,  12  LRA  113. 

18.  St.  Louis,  etc.,  R.  Co.  v.  Lau- 
rence. 106- Ark.  544.  153  SW  799. 

80.  Buries  v.  Oregon  Short  Line 
R.  Co..  49  Mont.  129.  140  P  513.  Ann 
Casl916A  873:  Stevenson  v.  West 
Seattle  Land,  etc..  Co..  22  Wash.  84, 


60  P  61.  See  generally  Evidence  [16 
Cyc  1110  et  seq], 

[a]  Where  a  person  had  fre- 
quently been  guilty  of  obsoene  and 
indecent  oondnot  on  a  ferryboat,  the 
refusal  to  furnish  transportation,  un- 
less she  would  promise  to  behave 
herself  properly,  was  sufficient  to  ap- 
prise her  of  the  ground  on  which  she 
was  refused  transportation,  and  made 
testimony  as  to  her  conduct  on  pre- 
vious occasions  competent.  Steven- 
son v.  West  Seattle  Land,  etc.,  Co., 
22  Wash.  84.  60  P  51. 

91.  Illinois  Cent.  R.  Co.  v.  Smith, 
85  Miss.  349,  37  S  643,  107  AmSR 
293,  70  LRA  642. 

[a]  Illustration. — The  reasonable- 
ness or  unreasonableness  of  the  re- 
fusal of  the  agent  of  a  carrier  to  sell 
a  ticket  to  a  blind  person  who  offers 
an  explanation  of  his  ability  to  travel 
alone  is  a  question  for  the  Jury.  Illi- 
nois Cent.  R.  Co.  v.  Smith,*  85  Miss. 
349.  37  S  643,  107  AmSR  293,  70  LRA 
642. 

23-  Kibler  v.  Southern  R,  Co.,  64 
S.  C.  242.  41  SE  977. 

23.  See  generally  Trial  [38  Cyc 
18681. 

[a]  A  verdict  on  proper  Inatruo- 
ttona,  in  a  suit  to  recover  damages 
sustained  by  plaintiff  in  being  re- 
fused admission  as  a  passenger  on 
one  of  defendant's  trains,  for  the  al- 
leged reason  that  he  was  drunk,  find- 
ing "for  the  plaintiff  for  the  price  of 
his  ticket,  with  Interest,  otherwise 
for  the  defendant,"  Is  a  finding  In  de- 
fendant's favor,  on  the  question  as 
to  whether  or  not  plaintiff  was  drunk 
when  he  offered  himself  as  a  pas- 
senger. St.  Louis,  etc.,  R.  Co.  v.  Dare, 
99  Ark.  486,  138  SW  1009. 

24.  Damages  for  breach  of  con- 
tract of  transportation  see  Infra  {I 
1277—1282 

Damages  for  wrongful  ejection  see 
Infra  {!  1203-1212. 

a«.  Georgia  R.,  etc.,  Co.  v.  Greer, 
7  Ga.  A.  292,  66  SE  961. 

86.  Georgia  R.,  etc.,  Co.  v.  Greer, 
7  Ga.  A.  292,  66  SE  961;  Indianapolis, 
etc.,  R.  Co.  v.  Birney,  71  111.  391; 
Chesapeake,  etc.,  R>  Co.  v.  Gatewood, 
155  Ky.  102,  159  SW  660;  Northern 
Cent.  R.  Co.  v.  O'Conner,  76  Md.  207, 
24  A  449,  35  AmSR  422,  16  LRA  449; 
Baltimore,  etc.,  R.  Co.  v.  Carr,  71  Md. 
135,  17  A  1062. 

"Had  he  procured  a  carriage  and 
horses  to  make  the  trip,  the  company 
would  no  doubt  have  been  liable  for 
reasonable  compensation  for  Its  use 
and  for  a  driver,  or  had  he  awaited 
the  next  train,  and  gone  on  It,  he 
would  have  been  entitled  to  nominal 
damages  at  least,  and  could  have  re- 
covered for  all  such  actual  damages 
as  he  could  have  proved  In  the  way 
of  necessarily  Increased  expenses 
whilst  awaiting  the  arrival  of  the 
train,  and  loss  by  being  unable  to 
visit  patients  who  required  his  med- 
ical advice,  or  injury  or  loss  he  may 
have  actually  sustained  in  his  busi- 
ness, occasioned  by  the  delay."     In- 


dianapolis, etc,  R.  Co.  v.  Birney,  71 
111.  391,  393. 

27.  St.  Louis,  etc..  R.  Co.  v.  Dare. 
99    Ark.    486,    138    SW    1009;    Chesa- 

geake,  etc.,  R.  Co.  v.  Gatewood,  155 
:y.  102.  169  SW  660;  Caldwell  v.  At- 
lantic Coast  Line  R.  Co.,  76  S.  C.  74, 
65  SE  131. 

28.  St.  Louis,  etc,  R.  Co.  v.  Dare, 
99  Ark.  486,  138  SW  1009. 

28.  Chicago,  etc.,  R.  Co.  v.  Wit- 
Hams.  65  111.  185,  8  AmSR  641;  Cleve- 
land, etc..  R.  Co.  v.  Kinsley,  27  Ind 
A.  135.  60  NE  169.  87  AmSR  245; 
Chesapeake,  etc..  R.  Co.  v.  Gatewood. 
155  Ky.  102,  169  SW  660;  Sacco  v. 
Tasoo,  etc.,  R.  Co.,  10  La.  A.  (Or- 
leans) 198. 

[a]  Humiliation^  In  an  action  to 
recover  damages  for  a  wrongful  re- 
fusal to  admit  plaintiff  to  a  train  the 
humiliation  suffered  by  plaintiff  is  an 
element  in  the  measure  of  damages. 
Cleveland,  etc.,  R.  Co.  v.  Kinsley,  27 
Ind.  A.  125,  60  NE  169,  87  AmSR  245; 
Chesapeake,  etc.,  R.  Co.  v.  Gatewood, 
155  Ky.  102,  159  SW  660;  Sacco  v. 
Yasoo,  etc.,  R.  Co.,  10  La.  A.  (Or- 
leans) 198. 

30.  Ga. — Georgia  R..  etc..  Co.  v. 
Greer,  7  Ga.  A.  292.  66  SB  961. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Smith.  86  Miss.  349.  37  S  643,  107 
AmSR  298.  70  LRA  642. 

Mo. — Davis  v.  Chicago,  etc..  R.  Co, 
192  Mo.  A.  419.  182  SW  826. 

Mont. — Buries  v.  Oregon  Short 
Line  R.  Co.,  49  Mont.  129,  140  P  613. 
AnnCasl916A  873. 

S.  C. — Vlasservltch  v.  Augusta, 
etc.,  R.  Co..  85  «.  C.  291.  67  SE  306. 

Tex. — Townsend  v.  Texas,  etc..  R. 
Co.,  40  Tex.  Civ.  A.   71,  88  SW  302. 

[a]  Illustrations*— (1)  Where  a 
street  car  company  has  waived  a  rule 
prohibiting  passengers  from  bringing 
unwieldy  articles  into  the  car  by 
permitting  a  passenger  to  bring  a 
graphophone  horn  Into  the  car  with 
film,  it  will  be  liable  to  punitive  dam- 
ages for  afterward  refusing  to  allow 
plaintiff  to  become  a  passenger  with 
a  graphophone  horn.  Vlasservltch  v. 
Augusta,  etc.,  R.  Co..  85  S.  C.  291,  67 
SE  306.  (2)  In  Montana  under  Rev. 
Codes  |9  6038,  6047.  where  It  was 
shown  that,  although  the  railway 
engineer  saw  the  signal  to  stop,  he 
failed  to  stop  for  a  passenger,  ex- 
emplary damages  might  be  awarded 
If  the  jury  found  oppression,  malice 
or  fraud,  J  4325  not  limiting  damages 
to  actual  compensation.  Buries  v. 
Oregon  Short  Line  R.  Co..  49  Mont 
129,  140  P   513,  AnnCa.sl916A  873. 

[b]  Damages  not  excessive. — 
Where  the  defendant  railroad  com- 
pany wrongfully  excluded  plaintiff 
from  Its  train  and  secured  his  arrest 
under  a  false  charge  of  Intoxication, 
so  that  he  was  incarcerated  for  al- 
most a  day.  when  the  prosecution  was 
dropped,  an  award  of  one  thousand 
five  hundred  and  twenty  dollars 
nunltlve  damages  Is  not  excessive 
Davis  v.  Chicago,  etc.,  R.  Co.,  IS!  Mo. 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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wantonness,  or  bad  faith  is  lacking.11  In  some 
jurisdictions  a  railroad  company  can  be  held  liable 
for  exemplary  damages  only  where  it  has  ratified 


the  malicious  acts  of  its  agents  in  failing  or.  refus- 
ing to  carry  a  passenger." 


IV.    STATUTORY  REGULATIONS  IN  GENERAL* 


[$  1069]  The  general  public  has  such  an  interest 
in  the  business  of  a  common  carrier  of  passengers, 
such  as  a  railroad  or  a  street  railroad,  that  such 
business  is  properly  the  subject  of  regulation 
under  the  police  power  of  the  state,**  so  far  as  such 
carrier  is  engaged  in  intra-state  business,115  includ- 
ing the  right  to  license  or  tax  such  carrier.86  'This 
power,  however,  is  subject  to  the  power  of  congress 
to.  regulate  interstate  commerce,  and  is  subject 
also  to  the  limitation  that  the  regulation  must  not 
violate  the  state  or  federal  constitution,3*  and  must 
be  reasonable,*9  which  reasonableness  and  lawful- 
ness is  to  be  determined  by  the  judiciary.40  The 
public  power  to  regulate  railroads  and  the  private 
right  of  ownership  of  such  property  coexist,  and  the 
one  does  not  destroy  the  other;  and  where  the  power 
to  regulate  is  so  arbitrarily  exercised  as  to  infringe 
the  rights  of  ownership,  it  is  void  as  being  repug- 
nant to  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States,  and  also  to  the  due 


process  clause  of  the  state  constitution.41  One  en- 
gaging in  the  business  of  common  carrier  by  auto- 
mobile operated  on  the  streets  of  the  city  and  ob- 
taining a  license  to  use -the  public  streets  in  the 
prosecution  of  his  business  is  subject  to  the-  police 
power,  and  he  holds  his  property  and  exercises  his 
rights  subject  to  such  other  and  different  burdens' 
as  the  legislature  may  reasonably  impose  for  the 
safety  and  convenience  or  welfare  of  the  .public.4' 
This  power  of  regulation  so  far  as  it  concerns  car- 
riers within  the  limits  of  a  municipality  may  be  con- 
ferred on  the  municipality,43  as  by  requiring  the* 
consent  of  the  municipal  authorities  to  operation 
within  the  city.44 

Commission.  This  power  of  regulation  may  be, 
and  often  is,  vested  in  a  railroad  or  public  service 
commission  provided  for  by  statute,  which  statute 
also  usually  defines  the  extent  of  the  commission's 
powers.46   The  order  of  such  a  commission  must  not 


A.  419,  182  SW  826. 

Exemplary  damages  for  breach  of 
contract  of  transportation  see  Infra 
I  1281. 

Exemplary  danufN  for  wrongful 
ejection  of  pufMMt  see  Infra  } 
1210.  ^ 

31.  Georgia  R.,  etc.,  Co.  v.  Greer, 
7    Ga.    A.    292.    66    SB    961;    Chesa- 

eiake.  etc.,  R.  Co.  v.  Gatewood,  16S 
y.  102,  159  SW  660;  Davis  v.  Chi- 
cago, etc.,  R.  Co.,  192  Mo.  A.  419,  182 
SW   826. 

[a]  Illustration. — Where  the  car- 
rier's servants  in  refusing  to  permit 
a  passenger  to  enter  the  train  on  ac- 
count of  his  intoxicated  condition, 
were  not  Insulting,  violent,  wanton, 
nor  reckless,  punitive  damages  can- 
not be  recovered.  Chesapeake,  etc., 
R.  Co.  v.  Gatewood,  156  Ky.  102,  159 
8W  660. 

[b]  Where  the  refusal  results 
merely  from  negligence  of  the  car- 
rier's managing  officers  in  failing  to 
promulgate  to  station  agents  and 
conductors  necessary  instructions  to 
put  a  rule  of  the  railroad  commis- 
sion in  force,  the  refusal  of  such  em- 
ployees to  accept  passengers  for  a 
certain  point  is  not  ground  for  re- 
covery of  punitive  damages.     Geor- 

fia  R.,  etc.,  Co.  v.  Greer,  7  Ga.  A.  292, 
S  SE  961. 
33.     Townsend    v.    Texas,    etc.,    R. 

Co.,   40   Tex.    Civ.   A.   71,    88  SW   302. 

See  generally  Damages  [13  Cyc  117]. 
33.     Cross  references: 

Constitutional  or  statutory  provision 
as  to  limit  of  or  exemption  from 
liability  for  negligence  see  infra  f 
1154. 

Legislative  regulation  of  fares  see 
infra  ij  1081-1088. 

Municipal  regulation  of  street  rail- 
road fares  see  infra  |{  1089-1090. 

Passes  forbidden  by  law  see  infra  | 
1149. 

Police  power  and  regulation  of  rail- 
roads and  street  railroads  by  a 
municipality  see  Municipal  Corpo- 
rations [28  Cyc  727]. 

Police  power  and  regulation  of  ve- 
hicles of  transportation  by  a  mu- 
nicipality see  Municipal  Corpora- 
tions [28  Cyc  731]. 

Separate  coach  laws  see  Railroads 
[S3  Cyc  661]. 

Statute  imposing  liability  for  per- 
sonal injuries  to  passengers  see  in- 
fra i  1294.  ' 

Statutory  and  municipal  regulation 
of  railroads  In  general  see  Rail- 
roads   (33    Cyc    43    et    seq,    648    et 

•     »eq]. 

Statutory  provision  as  to  extra 
charge  on  failure  to  purchase 
ticket  see  infra  |  1111. 


Statutory  requirement  of  transfer  on 

street  car  see  infra  t  1245. 
Statutory    right    to    stop-over   privi- 
leges see  infra  |  1240. 
34.    U.  S. — Nolen  v.  Rlechman,  225 
Fed.  812  (construing  Tenn.  Act  April 
3,  1915). 

Pla. — State  v.  Atlantic  Coast  Line 
R.  Co.,  56  Fla.  617,  47  S  969,  32  LRA 
NS  639;  State  v.  Atlantic  Coast  Line 
R.  Co.,  63  Fla.  660.  44  S  213,  13  LRA 
NS  320  and  note,  12  AnnCas  369. 

Ga. — State  R.  Commn.  v.  Louis- 
ville, etc.,  R  Co.,  140  Ga.  817,  80  SE 
327,  LRA1915E  902,  AnnCasl915A 
1018. 

Iowa. — Bowlln  v.  Lyon,  67  Iowa 
536,  26  NW  766,  56  AmR  355. 

N.  M. — Seward  v.  Denver,  etc.,  R. 
Co.,  17  N.  M.  657,  131  P  980,  46  LRA 
NS  242 

Police  power  generally  see  Consti- 
tutional Law  [8  Cyc  863  et  seq]. 

36.  State  v.  Atlantic  Coast  Line 
R.  Co.,  56  Fla.  617,  47  S  969,  32  LRA 
NS  .  639;  Huston  v.  Des  Moines, 
(Iowa)  156  NW  883. 

38.  Huston  v.  Des  Moines,  (Iowa) 
156  NW  883;  Public  Service  Commn. 
Second  Dlst.  v.  Booth,  170  App.  Div. 
590.  156  NYS  140. 

[a]  In  Hew  Tork,  L.  (1915)  c  667 
91  25,  26,  apply  to  all  vehicles  within 
their  terms,  whether  previously  li- 
censed by  the  city  or  not,  on  the 
grounds  that  public  safety  requires 
It.  Public  Service  Commn.  Second 
Dist.  v.  Booth,  170  App.  Div.  590,  156 
NTS  140. 

Xdoenalag  of  vehicles  carrying  pas- 
sengers generally  see  Licenses  [25 
Cyc  615]. 

37.  See  Commerce  [7  Cyc  422]. 
88.     Quanah.  etc.,  R.  Co.  v.  Warren, 

(Tex.  Civ.   A)    184   SW   232    (statute 
held  constitutional). 

39.  State  v.  Atlantic  Coast  Line 
R:  Co.,  66  Fla.  617,  47  S  969,  32  LRA 
NS  639;  Seward  v.  Denver,  etc.,  R. 
Co.,  17  N.  M.  667,  181  P  980,  46  LRA 
NS  242  and  note. 

40.  Seward  v.  Denver,  etc.,  R.  Co., 
17  N.  M.  557,  131  P  980,  46  LRANS 
242.    See  also  infra  5  1091. 

41.  State  R.  Commn.  v.  Louisville, 
etc.,  R.  Co.,  140  Ga.  817,  80  SE  327, 
LRA1916E  902,  AnnCasl915A  1018. 

Power  to  regulate  and  control  rail- 
roads generally  see  Railroads  [33  Cyc 
43]. 

48.  Nolen  v.  Rlechman.  225  Fed. 
812  (construing  Tenn.  Act  April  3, 
1915);  Huston  v.  Des  Moines,  (Iowa) 
156  NW  883;  Public  Service  Commn. 
Second  Dist.  v.  Booth,  170  App.  Div. 
*90.  156  NYS  140. 

[a]  Jitney  busses  which  are  auto- 
mobiles carrying  passengers  between 


fixed  termini  are  common,  carrier* 
doing  an  intra-state  business,  and  as 
such  are  subject  to  reasonable  regu- 
lation and  control.  Huston  v.  Deai 
Moines,  (Iowa)  156  NW  883;  Public 
Service  Commn.  Second,  Dist.  '■  v. 
Booth,  170  App.  Div.  590,  156  NTS 
140.  .   \ 

[b]  A  statute  regulating  jitney* 
and  requiring  licenses  and  bonds  con- 
ditioned that  they  will  pay  any 
finally  adjudged  damages  for  loss  of 
life  or  Injuries  to  persons  inflicted 
through  their  negligence  Is  a  valid 
exercise  of  the  police  power.  Nolem 
v.  Rlechman.  225  Fed.  812  (constru- 
ing Tenn.  Act  April  3,  1916). 

43.  Huston  v.  Des  Moines,  (Iowa) 
156  NW  883;  Public  Service  ■Commn.; 
Second  Dist.  v.  Hurtgan,  '91'  Misc.- 
432,  164  NYS  897.  > 

Municipal  regulation  of  railroads 
and  street  railroads  generally'  see- 
Municipal  Corporations  [28  Cyc  727).' 

MnntelpsJ  regulation  of  street  rill-' 
road  fares  see  infra  fl  1089,  1090. 

44.  Public  Service  Commit  Second' 
Dist.  v.  Hurtgan,  91  Misc. -432,  164' 
NYS  897  ■ 

[a]     In  Hew  Tork  L.  (1915)  c  667' 
ii   25,   26,  enumerating  persons  aijdj 
corporations    subject    to    the  Public 
Service    Commissions    Law,    and   Tie-' 
quiring  the  consent  of  the  municipal 
authorities  and  a  certificate  frbtn  the' 
public  service  commission  certifying? 
to  the  public  convenience  and  neces-.' 
slty  for  the  establishment  of  comtnbn' 
carriers,    require    such    consent    for1 
the  operation   In  a  city  of  either  a: 
bus  line,  a  stage  route,  a  motor  ve-' 
hide  line  or  route;  a  vehicle  iri  con-! 
nection  with  a  bus  ltne,  a  stage  route, 
a    motor    vehicle    line    or    route;  .a' 
vohicle  Carrying  passengers  at  a  rate' 
of  fare. of  fifteen  cents  or  le#s  for 
each  passenger  within  the  limits  of, 
a   city;    or   a   vehicle   carrying   pas- 
sengers In  competition   with  another, 
common  carrier  which  is  required  By 
law    to    obtain    the    consent   of    the 
local     authorities .  of    said'   city     to' 
operate     over     the     streets     thereof.' 
Public   Service  Commn.   Second  Dist. 
v.    Hurtgan,   91    Misc.    432,    164    NYS 
897. 

Consent  of  municipality  to  use  of 
street  by  street  railroad  sea.  Street 
Railroads   f36  Cyc  1378]. 

46.  U.  S. — Terminal  Taxlcab  Co. 
v.  Kutz,  241  U.  S.  252,  36  SCt  683,  60 
L.  ed.  984,  AnnCasl916D  766. 

Ga. — State  R.  Commn.  v.  Louis- 
ville, etc..  R.  Co.,  140  Ga.  817,  80  SE 
327,  LRA1915E  902.  AruiC«sl91SA 
1018. 

N.    J.— Delaware,    ste.,  ,R.    Co.    v. 
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be  in  violation  of  statute,4*  and  most  be  reasonable 
and  just ;"  and  where  it  is  so  it  supersedes .  and 
annuls  any  previous  rules  or  regulations  of  the  car- 
rier in  conflict  therewith.*?  The  fact  that  a  -minor- 
ity of  the  members  of  a  commission  dissent  does  not 
invalidate  an  order  passed  by  the  majority  of  the 
members.49  Under  some  provisions  an  appeal  may 
be  taken  from  the  commission's  order;80  but  if  the 
order  has  been  made  after  a  due  hearing,  on  such 
appeal,  the  presumption  obtains  that  the  order  is 
reasonable,  just,  and  correct,  and  the  burden  is  on 
the  party  complaining  to  establish  its  unreasonable- 
ness, un justness,  or  incorrectness;51  and  where  an 
order  is  made  after  hearing  testimony  sufficient  to 
support  the  conclusion  reached,  the  court,  on  appeal, 
will  not  substitute  its  judgment  for  that  of  the 
commission.8'  Where  in  an  action  to  enjoin  an  order 
of  such  commission  the  evidence,  although  conflict- 


ing, does  not  show  that  the  order  was  unreasonable 
or  arbitrary,  an  injunction  will  be  denied."  It  is 
no  objection  to  a  general  order  of  a  public  service 
commission  applying  to  all  railroads  giving  a  cer- 
tain service  that  complainant  who  was  served  with 
notice  of  the  hearing  claims  that  it  does  not  afford 
such  service,  as  complainant  would  have  the  right  to 
try  that  question  before  it  could  be  determined 
against  complainant.84 

Penalties.  Under  some  statutes,  a  violation  of  the 
statute  by  the  carrier  subjects  it  to  a  penalty,55  as 
where  it  violates  the  orders  of  the  public  service 
commission.68  Thus  each  failure  of  a  railroad  com- 
pany to  start  its  train  from  the  point  of  origin  on 
schedule  time,  as  required  by  an  order  of  the  rail- 
road commission,  is  a  separate  offense  and  subjects 
the  company  to  the  penalty  for  each  offense.87 


V.  EULES  AND  REGULATIONS  OF  CARRIES  IN  GENERAL58 


[J  1070]  A.  Power  to  Make.  In  the  absence  of 
statutory  regulation,8*  the  whole  subject  of  the  mak- 
ing of  rules  and  regulations  is  left  to  the  common 
carrier,  subject  only  to  control  by  the  courts  of 
their  reasonableness,  or  discriminatory  character;80 


and  with  this  limitation  a  carrier  of  passengers  has 
the  right  to  make  such  reasonable  rules  and  regula- 
tions as  may  seem  fit  and  proper  for  the  conduct  of 
its   business,81   such   as   for   the  management   and 


Board  of  Public  Utility  Comra.,  84 
N.   J.   L.   619,   87   A   801. 

N.  M. — Seward  v.  Denver,  etc.,  R. 
Co.,  17  N.  M.  657,  131  P  980,  46  LRA 
NS  242 

N.  Y. — Public  Service  Commn.  Sec- 
ond Dlst.  v.  Hurtgan,  91  Misc.  432, 
154  NYS  897. 

Oh. — Adeua  K.  Co.  v.  Public  Serv- 
ice Commn.,  92  Oh.  St.  1,  110  NE  631. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp.,  148  P  166. 

Tex. — Missouri,  etc.,  R.  Co.  v.  State, 
(Civ.  A.)  167  SW  822. 

[a]  A  taxloab  oompany  la  a  com- 
mon carrier  within  the  meaning  of 
the  act  of  March  4,  1913  (37  U.  8.  St. 
at  L.  976  c  160  I  8);  and  hence  is 
subject    to    the   jurisdiction   of   the 

Eubllc  utilities  commission  of  the 
Hstrict  of  Columbia  as  a  "public 
utility"  In  respect  to  the  exercise  of 
an  exclusive  right  under  a  lease  from 
the  Washington  Terminal  Company, 
the  owner  of  the  Washington  Union 
railway  station,  to  solicit  delivery 
and  taxlcab  business  from  persons 
passing  to  or  from  trains,  and  of  its 
exclusive- right  under  contracts  with 
certain  Washington  hotels  to  sollolt 
taxlcab  business  from  guests.  Ter- 
minal Taxlcab  Co.  v.  Kutz,  241  U.  S. 
262.  86  SCt  683,  60  L.  ed.  984,  AnnCas 
1918D  765. 

lb]  Certificate  of  necessity. — N. 
T.  I..  (1916)  o  667  |i  25,  26,  requiring 
enumerated  common  carriers  to  ob- 
tain the  consent  of  the  municipal  au- 
thorities and  a  certificate  of  neces- 
sity from  the  public  service  commis- 
sion where  operating  within  the  city 
limits  and  charging  a  fare  of  fifteen 
eents  or  less  for  each  passenger,  ap- 
plies to  a  common  carrier  for  hire 
within  a  city,  although  It  does  not 
carry  passengers  at  the  rate  speci- 
fied. Public  Service  Commn.  Second 
Dist.  v.  Hurtgan,  91  Misc.  432,  154 
NTS  897. 

Tc]  Enforcement  of  order . — An 
order  requiring  railroads  to  start 
passenger  trains  from  their  points 
of  origin  on  schedule  time  Is  a  gen- 
eral order  applying  to  all  roads  In 
the  state  and  can  be  enforced  by  the 
courts,  without  the  road  having  first 
been  cited  by  the  commission  to 
show  cause  why  it  did  not  comply 
with  the  order.  Missouri,  etc.,  R. 
Co.  v.  State.  (Tex.  Civ.  A.)  167  SW 
822 

Constitutionality  of  statutes  con- 
ferring powers  on  railroad  commis- 
sioners see  Constitutional  Law  [8 
Cyc  8341. 

46.  St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp.,  (Okl.)  148  P  166. 


[a]     Illustration. — An   order   of  a 

corporation       commission       directing 
that  railroads  desist  from   requiring 

?assengers  to  show  their  tickets  be- 
ore  entering  cars  and  penalizing 
passengers  not  procuring-  tickets  Is 
not  in  violation  of  a  statute  author- 
izing a  common  carrier  to  demand 
passenger  fare  either  at  starting  or 
at  any  subsequent  time.  St.  Louis, 
etc.,  R.  Co.  v.  State  Travelers'  Corp., 
(Okl.)  148  P  166  (Rev.  L.  [1910]  I 
812). 

47.  St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp.,   (Okl.)  148  P  166. 

48.  St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp.,   (Okl.)   148  P  166. 

49.  State  R.  Commn.  v.  Louisville, 
etc..  R.  Co.,  140  Ga.  817,  80  SE  327, 
LRA1915B  902.  AnnCasl915A  1018. 

50.  St.  Louis,  etc.,  R.  Co.  v.  State 
Travelers'  Corp..   (Okl.)   148  P  166. 

61.  State  v.  Florida  East  Coast  R. 
Co.,  69  Fla.  478,  68  S  727:  State  R. 
Commn.  v.  Louisville,  etc.,  R.  Co.,  140 
Ga.  817,  80  SE  327,  LRA1915E  902, 
AnnCasl915A  1018;  St.  Louis,  etc..  R. 
Co.  v.  State  Travelers'  Corp.,  (Okl.) 
148  P  166. 

[a]  In  Oklahoma  on  appeal  from 
an  order  of  the  corporation  commis- 
sion, the  presumption  obtains  by  rea- 
son of  9  22  art  9  of  the  constitution, 
that  the  order  is  reasonable,  lust,  and 
correct,  and  the  company  which  com- 
plains on  appeal  of  such  order  has 
on  it  the  burden  of  establishing  the 
unreasonableness,  unjustness,  or  in- 
correctness of  such  order,  which  It 
may  do  by  showing  that  the  unrea- 
sonableness of  the  order  appears 
affirmatively  from  the  facts  as  certi- 
fied by  the  commission,  or  that  It  is 
shown  by  evidence  In  the  record  on 
which  the  commission  failed  to  make 
findings  of  fact,  or  on  which  the  com- 
mission erroneously  found  the  facts. 
St.  Louis,  etc.,  R.  Co.  v.  State  Travel- 
ers' Corp.,  148  P  166. 

[b]  Validity  of  order. — Where  un- 
der statutory  authority  the  railroad 
commission  of  a  state  after  full 
hearing  as  to  the  facts  passes  a  regu- 
latory order,  it  will  not  be  declared 
void  by  the  courts  merely  because 
In  the  absence  thereof  a  different 
regulation  or  agreement  made  by  the 
railroad  companies  might  have  been 
held  valid.  State  R.  Commn.  v. 
Louisville,  etc..  R.  Co.,  140  Ga.  817.  80 
SE  327,  LRA1916E  902.  AnnCasl915A 
1018. 

69.  Grand  Rapids,  etc.,  R.  Co.  v. 
State  R.  Commn.,  188  Mich.  108,  154 
NW  16. 

53.  State  R.  Commn.  v.  Louis- 
ville, etc.,  R.  Co..  140  Ga.  817,  80  SE 


327,     LRA1916B     902,     AnnCaal91SA 
1018. 

64.  Delaware,  etc.,  R.  Co.  v.  Board 
of  Public  Utility  Comrs.,  84  N.  J.  L 
619.  87  A  801. 

56.  See  statutory  provisions.  And 
see  State  v.  Galveston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  184  SW  227. 

Cross  referenoeat 
Penalty: 

For  excessive  charges  see  Infra  If 
1094-1099. 

For  failure  to  stop  at  station  see 
infra  !  1270. 

For  failure  to  keep  ticket  office 
open  see  infra  58  1113,  1346. 

For  refusal  to  issue  or  accept 
transfers  see  infra  II  1262,  1253. 

For  refusal  to  redeem  unused 
ticket  see  Infra  I  1133. 

For  refusal  to  sell  ticket  over  con- 
necting lines  see  Infra  I  1119. 

For  refusal  to  sell  mileage  book 
see  Infra  91088. 

For  refusing  free  transportation  to 
shippers  of  live  stock  Bee  supra 
9  1058. 

For  unlawfully  buying  or  selling 
transfer  see  infra  9  1258. 

For   using   free   pass   see   Infra   I 
1148. 
Sale     of     tickets     by     unauthorized 

agents  as  a  penal  offense  see  Infra 

9  1110. 
Statutory    penalty    for    refusing    to 

check  baggage  see  Infra  I  1568. 

56.  Missouri,  etc..  R.  Co.  v.  State, 
(Tex.  Civ.  A.)   167  SW  822. 

67.  Missouri,  etc..  R.  Co.  v.  State. 
(Tex.  Civ.  A.)   167  SW  822. 

Obligation    to    conform    to 
tables  generally  see  Infra  9  1276. 

58.    Cross  referenoeat 
Disobedience  of  rules  as  contributory 

negligence    of    person    Injured   see 

Infra  I  1487. 
Disobedience  of  miles  as   ground  for 

ejection  see  infra  85  1167-1171. 
Rules  as  to  making  change  on  pay- 
ment of  fare  see  Infra  {  1103. 
Rules  In  respect  to  passenger's  bag- 
gage see  Infra  I  1579. 
Rules   in   respect   to   performance  of 

contract      of      transportation     see 

Infra  55  1229,  1230.  1240,  1247. 

69.     See  supra  9   1069. 

60.  State  R.  Commn.  v.  Louis- 
ville, etc.,  R.  Co..  140  Ga.  817.  80  SE 
327,  LRA1915E  902,  AnnCasl915A 
1018. 

Reasonableness  of  regulations  see 
infra  I  1071. 

61.  U.  S. — Ohage  v.  Northern  Pac 
R.  Co.,  200  Fed.  128.  118  CCA  302: 
Gray  v.  Cincinnati  Southern  R  Co- 
ll Fed.  683. 

Ala. — Birmingham    R.,    etc.,  Co.  v. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title, 
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operation  of  its  trains  and  cars,"  the  government 
of  its  employees  in  the  conduct  of  their  business  on 
trains,68  the  conduct  of  employees  and  of  passen- 
gers, the  convenience,  comfort,  and  safety,  of  its 
passengers,"  the  mode  of  performance  of  its  duty  as 
carrier,"  and  the  payment  of  its  charges.87  And 
where  a  railroad  company  has  made  such  rules  and 


regulations,  it  is  its  duty  to  run  its  trains  accord- 
ing to  them.68 

Inconsistent  with  rules  of  commission.  A  carrier's 
rules  and  regulations  axe  void  when  they  are  Incon- 
sistent with  the  rules  prescribed  by  the  public 
service  commission.** 

Rules  and  stipulations  distinguished.     Some  of 


McDonough.  1G3  Ala.  122,  44  S  960, 
127  AmSR  18,  IS  LRANS  446;  Bir- 
mingham R..  etc.,  Co.  v.  Anderson,  3 
Ala.  A.  424,  67  S  103  (as  to  the  times 
and  places  of  receiving  passengers). 
D.  C. — Watklns  v.  Pennsylvania  R. 
Co.,  21  D.  C.  1. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  335,  66  S  264,  AnnCas 
1916E  1299. 

Ga, — Southern  R.  Co.  v.  Bailey,  143 
Oa.  610,  85  SB  847.  LRA1915E  1043; 
Coyle  v.  Southern  R.  Co.,  112  Ga.  121, 
17  SE  163;  Southern  R.  Co.  v.  Wat- 
son. 110  Ga.  681,  36  SE  209. 

Ind. — Chicago,  etc.,  R  Co.  v.  Gra- 
ham, 3  Ind.  A.  28,  29  ME  170,  60  Am 
SR  256 

Kan. — Brown  v.  Kansas  City,  etc., 
R.  Co.,  38  Kan.  634,  16  P  942. 

Ky. — Chiles  v.  Chesapeake,  etc.,  R. 
Co..  125  Ky.  299,  805,  101  SW  386,  80 
KyL  1332,  11  LRANS  268  [quot  Cyc). 
Mass. — Reraud  v.  New  York,  etc.. 
R.  Co..  210  Mass.  558,  97  NE  98,  38 
LRANS   689. 

Mich. — Day  v.  Owen,  6  Mich.  520, 
72  AdD  62. 

Mo. — State  v.  Blunt.  110  Mo.  322, 
19  SW  650;  Lesser  v.  St.  Louis,  etc., 
R.  Co..  85  Mo.  A.  326. 

N.  J. — Durand  v.  Newark,  etc.,  St. 
R.  Co.,  11  N.  J.  L.  J.  370. 

N.  T. — Montgomery  v.  Buffalo  R. 
Co..  165  N.  Y.  139,  58  NE  770:  Avery 
v.  New  York  Cent.,  etc.,  R.  Co.,  121 
N.  Y.  31,  24  NE  20;  Weber  v.  Roches- 
ter, etc..  R.  Co.,  145  App.  Dlv.  84,  129 
NYS  304;  Charbonneau  v.  Nassau 
Electric  R.  Co.,  123  App.  Dlv.  531,  108 
NYS  105;  Blngemann  v.  International 
R.  Co.,  73  Misc.  458,  131  NYS  4. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330.  77  SE  345,  AnnCas 
1914D  917;  Phillips  v.  Southern  R. 
Co.,  124  N.  C.  123,  32  SE  388,  45  LRA 
163  (as  to  when  waiting  rooms  shall 
be  closed);  Browne  v.  Raleigh,  etc., 
R.  Co.,  108  N.  C.  34,  12  SE  958. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  John- 
son, 25  Okl.  833,  108  P  378;  Decker 
v.  Atchison,  etc.,  R.  Co.,  3  Okl.  653, 
41  P  610.  . 

Pa. — Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

R.  I. — Martin  v.  Rhode  Island  Co., 
32  R.  I.  162.  78  A  548,  32  LRANS  695, 
AnnCasI912C  1283. 

S.  C. — Taylor  v.  Spartanburg  R., 
etc,  Co..  98  S.  C.  206.  82  SE  404.  62 
LRANS  908;  Funderburg  v.  Augusta, 
etc..  R.  Co.,  81  S.  C.  141,  61  SE  1076, 
21  LRANS  868. 

Tenn. — Southern  R.  Co.  v.  McNabb, 
130  Tenn.  197.  169  SW  757,  LRA 
1915B  761;  Knoxville  Tract.  Co.  v. 
Wllkerson,  117  Tenn.  482,  99  SW  992, 
9  LRANS  679,  10  AnnCas  641. 

Tex. — Eddy  v.  Rider,  79  Tex.  63,  15 
SW  113;  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31.  30  AmR  98;  Gulf, 
etc.,  R.  Co.  v.  Moody,  (Civ.  A.)  30  SW 
574;  International,  etc.,  R.  Co.  v. 
Goldstein.  2  Tex.  A.  Civ.  Cas._f  274. 
Va. — Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  260. 

W.  Va. — Boster  v.  Chesapeake,  etc., 
R.  Co.,  86  W.  Va.  818.  15  SE  158. 

Wis. — Wlghtman  v.  Chicago,  etc., 
R.  Co..  73  Wis.  169,  40  NW  689,  9  Am 
SR  778,  2  LRA  185. 

Ont. — Rex  v.  Toronto  R  Co.,  23 
Ont.  L.  186.  209.  2  OntWN  681,  18 
OntWR  104  Celt  Cyc]. 

"A  common  carrier  of  passengers 
not  only  has  the  right,  but  Is  bound 
to  make  rules  and  regulations  to  in- 
sure the  safe,  effective  and  comfort- 
able operation  of  its  corporate  busi- 
ness." Ketchum  v.  New  York  City  R. 
Co..  118  App.  Dlv.  248.  249.  103  NYS 
48*.  To  same  effect  Montgomery  v. 
Buffalo  R.  Co..  165  N.  Y.  139,  58  NE 
770. 

[al     Tha  authority  to  make  rules 


is  of  course  primarily  in  the  direct- 
ors of  the  corporation  if  the  carrier 
is  a  corporation,  but  by  delegation 
such  authority  may  be  exercised  by 
the  superintendent,  or  by  an  agent 
having  charge  of  a  station  as  ap- 
plicable to  that  particular  station. 
Com.  v.  Power,  7  Mete.  (Mass.)  596, 
41  AmD  465;  Smith  v.  Chamberlain, 
38  S.  C.  529,  17  SE  871,  19  LRA  710. 

[b]  Bales  viewed  with  favor. — 
Rules  adopted  to  accord  passengers 
the  fullest  use  of  the  carrier's  equip- 
ment and  facilities  should  be  viewed 
with  favor,  so  long  as  they  are  rea- 
sonable and  subject  no  one  to  disad- 
vantage. Midland  Valley  R.  Co.  V, 
State.  38  Okl.  343,  188  P  27. 

63.  ,  U.  S. — Kyle  v.  Chicago,  etc., 
R.  Co.,  182  Fed.  613,  105  CCA  161. 

Ind. — Chicago,  etc..  R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NE  406,  62  AmSR 
444. 

Kan. — Atchison,  etc..  '  R.  Co.  v. 
Gants,  38  Kan.  608,  17  P  54,  6  AmSR 
780. 

Miss.— Connell  v.  Mobile,  etc.,  R. 
Co..  7  8  344.  i 

Nebr. — Reed  v.  Chicago,  etc.,  R. 
Co.,  84  Nebr.  -8,  120  NW  442;  Chicago, 
etc.,  R.  Co.  v.  Mann,  78  Nebr.  541,  111 
NW  379  (both  In  regard  to  carrying 
passengers  on  freight  trains). 

N.  C. — Anderson  v.  Atlantic  Coast 
R.  Co.,  161  N.  C.  462,  77  SE  402; 
Hutchinson  v.  Southern  R.  Co..  140  N. 
C.  123,  62  SE  263,  6  AnnCas  22;  Brit- 
ton  v.  Atlanta,  etc.,  R.  Co.,  88  N.  C. 
536,  48  AmR  749:  McRao  v.  Wilming- 
ton, etc.,  R.  Co.,  88  N.  C.  626,  43  AmR 
745. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Greenwood,  79  Pa.  873. 

Tex. — Texas,  etc.,  R.  Co-,  v.  White, 
4  Tex.  A.     Civ.  Cas.  S  259,  17  SW  419. 

Wis. — Plott  v.  Chicago,  etc.,  R.  Co., 
63  Wis.  511,  23  NW  412. 

63.  Crawford  v.  Cincinnati,  etc., 
R.  Co..  26  Oh.  St.  580. 

64.  Ga. — Macon,  etc.,  R.  Co.  v. 
Johnson,  88  Ga.  409. 

111.— Chicago,  etc.,  R.  Co.  v.  Me- 
Lallen,  84  III.  109. 

Iowa. — State  v.  Chovln,  7  Iowa  204. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke,  53  Miss.  200,  24  AmR  689. 

Mo. — State  v.  Blunt,  110  Mo.  322, 
19  SW  660. 

N.  Y. — Rowe  v.  Brooklyn  Heights 
R.  Co.,  71  App.  Div.  474,  75  NYS  893. 

Pa. — Pittsburg,  etc..  R.  Co.  v.  Pil- 
low, 76  Pa.  ,510,  18  AmR  424;  West 
Chester,  etc..  R.  Co.  v.  Miles,  65  Pa. 
209,  93  AmD  744. 

[a]  Employee  sitting1  on  front 
platform. — (1)  A  rule  of  a  street 
railroad  company  that  no  employee 
when  off  duty  In  uniform  shall  sit 
on  the  front  seat  of  an  open  car  in 
operation  is  reasonable,  even  when 
applied  to  an  employee  paying  fare 
as  a  passenger,  as  promoting  the 
safety  of  passengers  by  preventing 
the  motorman's  attention  from  being 
diverted  from  his  work  by  the  oppor- 
tunity for  conversation  which  might 
otherwise  be  occasioned.  Rowe  v. 
Brooklyn  Heights  R.  Co..  71  App.  Dlv. 
474.  75  NYS  893.  (2)  But  It  has  been 
held  that  such  rule  applies  only  to 
employees  riding  free  and  does  not 
Justify  an  assault  on  an  employee 
riding  In  uniform,  but  paying  fare. 
In  ejecting  him  from  the  front  seat 
on  his  refusal  to  vacate  the  same. 
Rowe  v.  Brooklyn  Heights  R.  Co.,  80 
App.  Dlv.  477.  81  NYS   106. 

66.  Del.— Whittington  v.  Phila- 
delphia, etc.,  R.  Co.,  93  A  563. 

Fla, — Florida  Southern  R.  Co.  ▼. 
Hirst,  30  Fla.  1,  11  S  506,  32  AmSR 
17,  16  LRA  631. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Motes,  117  Ga.  928.  43  SE  990,  97  Am 
SR  223,  66  LRA  607. 


111. — Chicago,  etc.,  R.  Co.  v.  Wil- 
liams,  65   III.   185,   8   AmR  641.     . 

Ind. — Lake  Shore,  etc.,  R.  Co.  y. 
Teeters,  166  Ind.  835,  77  NE  599,  6 
LRANS    425    [aff    (A.)    74    NE   1014J. 

Iowa. — Gregory  v.  Chicago,  etc..  R. 
Co..   100  Iowa  345,  69  NW  632. 

Mo. — McLaln  v.  St.  Louis,  etc,,  R. 
Co.,  131  Mo.  A.  738,  111  SW  835  (for 
seating  of  passengers). 

N.  "Y — O'Oorman  v.  New  York,  etc., 
R.  Co..  96  App.  Div.  594,  88  NYS  689; 
Montgomery  v.  Buffalo  R.  Cp.,  24 
App.  Div.  454,  48  NYS  849  [aff  165 
N.  Y.  189,  68  NE  770]. 

Wis. — Coombs  v.  Southern  Wlscofr- 
sin  R.  Co.,  162  Wis.  Ill,  166  NW  <922, 
LRA1916D  639. 

[a]  Bawdring*  stookntan  to  rids 
Is  caboose. — A  common  carrier  ■  of 
passengers  may  require  stookmen 
accompanying  their  stock  to  ride  in 
the  caboose  of  the  train  while  In 
motion.  Lake  Shore,  etc.,  R.  Co.  t. 
Teeters,  166  Ind.  835,  77  NE  599,  5 
LRANS  425  [aff  (A.)  74  NE"1014J. 
See  also  supra  |  1058  text  and  ndtB 
10. 

[b]  BMQtrlng  passengers  to  move 
forward.— A  street  car  company's 
rule  that  its  conductor  should  re- 
quest passengers  to  enter  a  car  and 
move  forward  and  endeavor  to  keep 
the  rear  platform  clear  at  all' times, 
adopted  to  procure  the  safety  of  pas- 
sengers and  the  efficiency  of  the 
service.  Is  a  proper  and  reasonable 
rule  to  which  passengers  are  bound 
to  conform  when  its  requirements 
can  reasonably  be  onforoed.  Coombs 
v.  Southern  Wisconsin  R.  Co.,  162 
Wis.  Ill,  166  NW  922,  LRA1916D639 
and  note.  .'< ■• 

66.  Lauterer  v.  Manhattan  R.  Co., 
128  Fed.  540,  63  CCA  88:  Northern 
Cent.  R.  Co.  v.  O'Conner,  76  Md.  207, 
24  A  449,  36  AmSR  422.  16  LRA  449; 
Johnson  v.  Concord  R.  Corp.,  46  N.  H. 
213,  88  AmD  199;  Cleveland,  etc.,  R. 
Co.  v.  Bartram,  11  Oh.  St  457, 

fa]  Thus  a  carrier  may  make  rules 
relating  to  the  admission  of  passen- 
gers to  Its  trains,  provided  'Such 
rules  do  not  subject  the  passenger  to 
unnecessary  inconvenience  and  an- 
noyance. Lauterer  v.  Manhattan'  R. 
Co.,  128  Fed.  540,  63  CCA  38f  North- 
ern Cent.  R  Co.  v.  O'Conner,  76  Md. 
207,  24  A  449,  36  AmSR  422,  16  LRA 
449;  Baltimore,  etc.,  R.  Co.  v.  Carr, 
71  Md.  135,  17  A  1052;  Cleveland,  etc., 
R.  Co.  v.  Bartram,  11  Oh.  St.  467. 

67.  Martin  v.  Rhode  Island  Co.,  32 
R.  I.  162,  78  A  548,  32  LRANS  696, 
AnnCasl912C  1283  and  note. 

[a]  A  oarrler  has  the  Incidental 
power  to  establish  reasonable  rules 
regulating  the  payment  of  its 
charges,  and  Buch  regulations  will  be 
sustained  on  the  sole  ground  that 
they  are  reasonably  necessary  to 
protect-  the  carrier,  although  the 
rules  manifestly  result  in  additional 
hardship  to  the  passenger  but  not 
interfering  with  his  primary  rlffht  to 
transportation.  Martin  v.  Rhode 
Island  Co..  32  R.  I.  162.  78  A  648,  32 
LRANS    695,   AnnCasl912C    1283. 

Regulations  as  to  fare  generally 
see  infra  88  1079-1091. 

68.  Pittsburgh,  etc.,  R.  Co.  v.  Nu- 
sum,  50  Ind.  141,  19  AmR  703;  Pitts- 
burgh, etc..  R.  Co.  v.  Llghtcap,  7  Ind. 
A.  249.  34  NE  243  (without  Infringing 
on  them  to  accommodate  a  single  pas- 
senger) :  Chicago,  etc..  R.  Co.  v.'  Field. 
7  Ind.  A.  172,  84  NE  408,  62  AmSR 
444. 

66.  St.  Louis,  etc.,  R.  Co.  'v.  State 
Travelers'  Corp.,  (Okl.)  148  P  166, 
168. 

"Where  .  .  .  the  Commission, 
acting  w'thln  the  scope  of  Its  author- 
ity, prescribes  rules  and  regulations 
governing  transportation  and  trans- 
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the  regulations  adopted  by  the  carrier  are  sometimes 
printed  on  the  ticket,  and  may  then  be  said  to  con- 
stitute a  stipulation  in  the  contract  rather  than  a 
rule  governing  the  rights  of  the  parties.70 

[$  1071]  B.  Regulations  Most  Be  Reasonable. 
A  carrier's  rules  and  regulations  must  be  reason- 
able or  else  they  are  not  binding  on  passengers.71 
A  rule  or  regulation  which  is  in  contravention  of 
law,  or  whose  enforcement  would  invalidate  the  pro- 
visions of  a  statute,  cannot  be  enforced.72    The  fol- 


lowing rules  or  regulations  have  been  held  reason- 
able :  Forbidding  passengers  from  boarding  or  leav- 
ing cars  while  in  motion;73  forbidding  passengers 
from  riding  on  the  platform  or  steps  of  cars;" 
forbidding  patrons  going  to  sleep  in  waiting  rooms 
or  lying  down  on  benches,  in  the  absence  of  a  duty 
to  provide  places  where  patrons  may  sleep  while 
awaiting  the  arrival  or  departure  of  trains;7"  pro- 
hibiting the  taking  of  dangerous  articles  into  cars;" 
limiting  the  amount  of  personal  effects  which  a  pas- 


mission  companies,  in  matters  relat- 
ing to  the ,  carriage  and  transporta- 
tion of  passengers,  Including  the  en- 
trance and  exit  of  passengers  upon 
and  from  the  cars  or  trains  of  the 
carrier,  and  such  rules  are  reasonable 
and  just,  they  will  be  held  to  super- 
sede and  annul  any  previous  rules  or 
regulations  of  the  carrier,  In  conflict 
therewith.  Where,  however,  the 
Commission  has  failed  to  prescribe 
rules  and  regulations  governing  a 
particular  subject  under  its  control, 
without  doubt,  under  proper  limita- 
tions, It  would  remain  the  province, 
If  not  the  duty,  of  the  carrier  to 
adopt  and  enforce  Its  own  rules." 
St.  Louis,  etc,  R  Co.  v.  State  Travel- 
ers' Corp.,  supra. 

TO,  Freeman  v.  Atchison,  etc.,  R. 
Co..  71  Kan-  327.  80  P  592.  6  AnnCas 
118;  State  v.  Campbell,  32  N.  J.  L. 
309. 

71.  U.  S. — Ohage  v.  Northern  Pac. 
R.  Co..  200  Fed.  128.  118  CCA  302. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
Yielding.  156  Ala.  359,  46  S  747;  Bir- 
mingham R.,  etc.,  Co.  v.  McDonough, 
163  Ala.  122,  44  S  960.  127  AmSR  18, 
13  LRANS  445. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Hammett,  98  Ark.  418,  138  SW 
191. 

Fla. — South  Florida  R.  Co.  v. 
Rhodes.  26  Fla.  40,  5  S  633,  23  AmSR 
60S,   3   LRA  733. 

Oa. — Central  R..  etc..  Co.  v.  Strick- 
land, 90  Ga.  562,  16  SE  352. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wright.  18  Ind.  A.  125.  47  NE  491. 

Iowa. — Gregory  v.  Chicago,  etc.,  R. 
Co..  100  Iowa  346.  69  NW  532;  State 
v.  Chovin.  7  Iowa  204. 

Ky. — Ponder  v,  Lexington,  etc.,  R. 
Co..  164  Ky.  69.  174  SW  786;  Chesa- 
peake, etc.,  R  Co.  v.  Splller,  157  Ky. 
222.  162  SW  815,  60  LRANS  394,  Ann 
Caal915D  186;  Louisville,  etc.,  R  Co. 
v.  Turner.  137  Ky.  730,  126  SW  372, 
136  AmSR  317. 

Md. — Northern  Cent.  R.  Co.  v. 
O'Connor.  76  Md.  207.  24  A  449,  36 
AmSR  422.  1«  LRA  449.         > 

Mass. — Dewey  v.  Boston  El.  R.  Co., 
217  Mass.  599,  105  NE  366. 

Mich. — Day  v.  Owen,  6  Mich.  620,, 
72  AmD  62. 

Minn. — Faber  v.  Chicago  Great 
Western  R.  Co..  62  Minn.  433,  64  NW 
918,  36  LRA  789. 

Mo. — McLain  v.  St.  Louis,  etc.,  R. 
Co..  131  Mo.  A.  733,  111  SW  835. 

Mont. — Doherty  v.  Northern  Pac. 
R  Co..  43  Mont.  294,  116  P  401,  36 
LRANS  1139. 

N.  Y. — O'Gorman  v.  New  York,  etc., 
R.  Co..  96  Ann.  Dlv.  694.  89  NYS  689. 

N.  C. — Phillips  v.  Southern  R.  Co., 
124  N.  C.  123,  32  SE  388,  46  LRA  163. 

Pa. — Perry  v.  Pennsylvania  R.  Co., 
.41  Pa.  Super.  691. 

Tex. — Hardin  v.  Ft.  Worth,  etc,  R. 
Co..   (Civ.   A.)   100  6W  996. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  260. 

[a]  The  right  to  be  carried  Is  a 
right  superior  to  the  roles  and  regu- 
lations of  the  carrier,  and  cannot  be 
affected  by  them;  but  the  accommo- 
dation of  passengers  while  being  car- 
ried Is  subject  to  such  rules  and 
regulations  as  the  carrier  may  think 
proper  to  make,  provided  they  are 
reasonable.  Day  v.  Owen,  6  Mich. 
520.  73  AmD  62. 

fbl  All  rules  will  be  deemed  rea- 
sonable which  are  suitable  to  enable 
the  company  to  perform  the  .duties  It 


undertakes,  and  to  secure  Its  own 
just  rights  and  Insure  the  safety  and 
comfort  of  passengers.  State  v. 
Chovin,  7  Iowa  204. 

[c]  Mxing  time  for  keeping  offloe 
opan^— (1)  A  regulation  with  refer- 
ence to  a  station  agent  at  a  village 
which  required  him  to  keep  his  office 
open  for  business  only  from  seven 
A,  M.  to  seven  P.  M.  Is  reasonable. 
Louisville,  etc.,  R.  Co.  v.  Wright,  18 
Ind.  A.  126,  47  NE  491.  (2)  A  rule  of 
a  railroad  company  requiring  Its 
waiting  rooms  at  a  station  to  be 
closed  after  the  departure  of  its 
trains,  and  until  thirty  minutes  be- 
fore the  departure  of  Its  next  train. 
Is  reasonable.  Phillips  v.  Southern 
R.  Co.,  124  N.  C.  123,  32  SE  388,  45 
LRA  163. 

"d]     Prohibiting  passengers   from 
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don  with  th~em  in  passenger 
cars,  and  requiring  payment  for 
carrying  dogs  in  baggage  cars  Is  rea- 
sonable. Gregory  v.  Chicago,  etc.,  R. 
Co.,  100  Iowa  346,  69  NW  532;  Hull  v. 
Boston,  etc.,  R.  Co.,  210  Mass.  159,  96 
NE  68,  36  LRANS  406,  AnnCasl912C 
1147  and  note;  O'Gorman  v.  New 
Tork,  etc.,  R.  Co.,  96  App.  Dlv.  594, 
89  NYS  589. 

[e]  melerlng  to  collection  of 
street  oar  fares*— To  facilitate  col- 
lection of  fares  in  street  cars  It  may 
be  required  that  while  the  conductor 
is  taking  up  fares  passengers  shall 
not  go  past  him  from  one  part  of  the 
car  to  another.  Faber  v.  Chicago, 
Great  Western  R.  Co.,  62  Minn.  483, 
64  NW  918.  36  LRA  789. 

[f]  Forbidding  passenger  to 
change  from  one  oar  to  another.— 
The  rule  of  a  street  railroad  company 
operating  motors  and  trailers  as  part 
of  the  same  train  with  a  conductor 
on  each  car,  requiring  each  conductor 
to  collect  and  register  fares  from  all 
the  passengers  on  his  car,  and  pro- 
hibiting a  passenger  who  has  paid 
fare  on  one  of  the  cars  of  the  train 
from  passing  to  the  other  without 
again  paying  Mb  fare  on  that  car  Is 
reasonable  and  enforceable.  Bir- 
mingham R.,  etc.,  Co.  v.  Yielding,  155 
Ala.  369,  46  S  747;  Birmingham  R., 
etc.,  Co.  v.  Stallings,  164  Ala.  527,  45 
S  650;  Birmingham  R.,  etc.,  Co.  v. 
McDonough,  153  Ala,  122,  44  S  960, 
127  AmSR  18  and  note,  13  LRANS 
446. 

[g]  MlaoeUaneons  regulations  held 
reasonable.— ( 1 )  Ohage  v.  Northern 
Pac.  R.  Co..  200  Fed.  128,  118  CCA 
302;  Doherty  v.  Northern  Pac.  R.  Co., 
43  Mont.  294.  115  P  401.  36  LRANS 
1139.  (2)  Requiring  passengers  to 
vacate  car  when  switching.  Hardin 
v.  Ft.  Worth,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)    100    SW    995.      (3)    Requiring   a 

?ierson  who  has  paid  his  fare,  passed 
he  turnstile  of  an  elevated  station 
and  then  retired  from  the  station,  to 
pay  a  second  fare  on  again  seeking 
to  enter  the  station.  Slckels  v. 
Brooklyn  Heights  R.  Co.,  113  App. 
Dlv.  680.  99  NTS  953.  (4)  Prohibit- 
ing smoking  in  a  street  car.  Mc- 
Querry  v.  Metropolitan  St.  R.  Co.,  117 
Mo.  A  266.  92  SW  912.  (6)  Forbid- 
ding passengers  to  ride  In  a  dining 
car  during  such  portions  of  the  route 
as  the  car  is  not  in  actual  service  for 
meals.  Perry  v.  Pennsylvania  R.  Co., 
41  Pa.  Super.  691.  (6)  Forbidding 
passengers  to  ride  in  a  baggage  car. 
Renaud  v.  New  York,  etc.,  R.  Co.,  210 
Mass.  653.  97  NE  98.  38  LRANS  689. 
(7)  Prohibiting  the  opening  of  water- 


closets  on  trains  at  stations.  Louis- 
ville, etc.,  R.  Co.  v.  Turner,  137  Ky. 
730.  126  SW  372,  136  AmSR  317.  (8) 
Prohibiting  the  turning  of  seats  so 
that  passengers  could  ride  back- 
wards. Chesapeake,  etc.,  R  Co.  ▼. 
Splller.  157  Ky.  222,  162  SW  815,  50 
LRANS  394^  AnnCaal915D  186  and 
note.  (9)  Forbidding  passengers  to 
stand  between  the  seats  except  In 
emergencies.  Dewey  v.  Boston  EL 
R  Co..  217  Mass.  699,  105  NE  366. 

73.  Cal. — Robinson  v.  Southern 
Pac.  Co..  106  Cal.  626.  28  P  722,  28 
LRA  773  and  note. 

Ga. — Central  R,  etc,  Co.  y.  Strick- 
land. 90  Ga.  562,  16  SE  852. 

La. — Deculr  v.  Benson,  27  La. 
Ann.  1. 

N.  T. — Charbonneau  v.  Nassau 
Electric  R.  Co.,  123  App.  Dlv.  511,  108 
NYS  105. 

Tex. — Eddy  v.  Rider,  79  Tex.  53,  15 
SW  113. 

Va. — Norfolk,  etc.,  R  Co.  v.  Wysor, 
82  Va.  260. 

W.  Va. — Boster  v.  Chesapeake,  etc, 
R  Co.,  36  W.  Va.  318,  16  SE  158. 

[a]  A  rale  must  not  be  In  ooaJUot 
with  the  carrier's  legal  HaMlltar,  and 
must  not  exempt  It  from  liability  for 
negligence  or  improper  conduct. 
Norfolk,  etc.,  R.  Co.  v.  Wysor,  82  Va. 
260. 

[b]  Bales  violative  of  the  law  (1) 
cannot  be  made  and  enforced  with- 
out liability  to  a  person  injured  by 
their  enforcement.  Eddy  v.  Rider.  79 
Tex.  63.  15  SW  113.  (2)  A  passenger 
need  not  take  notice  of  a  rule  which 
is  in  contravention  of  law.  Robin- 
son v.  Southern  Pac.  Co.,  105  Cal.  626, 
38  P  94.  722.  28  LRA  773. 

73.  Armstrong  v.  Montgomery  St 
R.  Co.,  123  Ala.  233,  26  S  349  (street 
car);  Dlckerman  v.  St.  Paul  Union 
Depot  Co.,  44  Minn.  433,  46  NW  907. 

[a]  Bnloroemant  of  role.— A  rule 
providing  that  no  passenger  shall  be 
allowed  to  board  any  train  while  In 
motion  is  reasonable,  and  to  prevent 
a  violation  the  company  may  employ 
such  force  as  may  be.  necessary  for 
that  purpose,  and  therefore  Is  not 
liable  for  an  assault  where  Its  agents 
seize  hold  of  a  passenger  and  detain 
him  to  prevent  him  from  boarding  a 
train  In  motion.  Dlckerman  v.  St. 
Paul  Union  Depot  Co.,  44  Minn.  433. 
46   NW   907. 

74.  Ark.— Dobbins  v.  Little  Rock, 
R.,  etc,  Co.,  79  Ark.  85,  95  SW  794. 
9  AnnCas  84. 

Ga. — Macon,  etc.,  R.  Co.  v.  Johnson. 
38  Ga.  409. 

Mass. — Renaud  v.  New  York,  etc 
R.  Co..  210  Mass.  553,  97  NE  98,  38 
LRANS  689;  Tompkins  v.  Boston  El. 
R.  Co.,  201  Mass.  114.  87  NE  488,  131 
AmSR  392,  20  LRANS  1063;  Wills  v. 
Lynn,  etc.,  R.  Co.,  129  Mass.  351 
(front  platform). 

N.  Y.— Montgomery  v.  Buffalo  R 
Co..  24  App.  Dlv.  454.  48  NYS  849 
[aff  165   N.   Y.    139,    68   NE   7701. 

Oh. — Cincinnati,  etc.,  Electric  St 
R.  Co.  v.  Lohe,  68  Oh.  St  101,  67  NE 
161,  67  LRA  637. 

Pa. — McMillan  v.  Federal  8t.  etc, 
R.  Co.,   172   Pa.   623,  33  A  560. 

Wash.— Kirk  v.  Seattle  Electric 
Co.,  68  Wash.  283.  108  P  604.  31  LRA 
NS    991 

76.  Central  of  Georgia  R  Co.  v. 
Motes.  117  Ga.  923,  43  SE  990,  97  Am 
SR  223,  62  LRA  507. 

76,  Dowd  v.  Albany  R  Co..  47 
App.  Dlv.  202,  62  NYS  179. 
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CARRIERS 
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senger  may  carry  with  him  in  a  car;"7  requiring  the 
deposit  of  fare  in  a  box  on'  entering  the  car;'*  and 
requiring  a  passenger  to  have  a  ticket1*  or  to  pay 
cash  fare.80  Bales  dividing  passengers  into  classes, 
and  setting  apart  particular  oars,  or  portions 
thereof,  for  particular  classes,81  such  as  for  the 
separation  of  white  and  -colored  races,83  have  also 


been  held  reasonable. 

Reasonableness  a  question  of  law  and  of  fact.  The 
better  rule  seems  to  be  that  the  reasonableness  of  a 
rule  or  regulation  prescribed  by  a  carrier  is  a  mixed 
question  of  law  and  of  fact,88  but  in  many  cases  it 
has  been  held  to  be  purely  a  question  of  law  for  the 
court,8*  particularly  where  the  facts  are  unoontro- 


77.  Runyan  v.  New  Jersey  Cent 
R.  Co.,  65  N.  J.  L.  228,  47  A  422. 

[a]  Custom*— Where  plaintiff 
sought  damages  against  defendant 
railroad  company  for  Its  refusal  to 
permit  him  to  ride  on  Its  train  on  the 
ground  that  he  carried  a  larger 
amount  of  personal  effects  with  him 
than  was  permitted  by  the  rules  of 
the  company,  and  where  it  was 
shown  that  defendant  had  for  a 
great  many  years  permitted  passen- 

Srs  to  carry  their  parcels  with 
em  In  the  cars,  It  was  not  error  to 
refuse  to  Instruct  the  jury  that,  al- 
though the  racks  placed  in  the  cars 
were  shown  to  have  been  made  and 
used  for  personal  baggage,  no  pre- 
sumption arose  that  the  company  in- 
vited passengers  to  use  the  same  for 
merchandise.  Runyan  v.  New  Jersey 
Cent.  R.  Co..  «S  N.  J.  L.  228.  47  A  422. 

limitation  of  liability  as  to  amount 
or  value  of  hand  baggage  see  gener- 
ally infra  J   1580. 

TO.     See  Infra  I  1101. 

79.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Laurence.  106  Ark.  644,  153  SW  799; 
St.  Louis,  etc..  R.  Co.  v.  Blythe,  94 
Ark.  IBS,  126  SW  386,  29  LRANS  299 
and  note. 

Mo. — Bolles  v.  Kansas  City  South- 
ern R.  Co.,  134  Mo.  A.  696,  115  SW 
459. 

N.  J. — Graves  v.  Newark,  etc.,  St. 
R.  Co.,  6  N.  J.  L.  J.  807. 

N.  T.— Mullin  v.  Long  Island  R. 
Co..  137  App.  IMv.  894  mem.  121  NTS 
459;  Mullin  v.  Long  Island  R.  Co.,  136 
App.   Dlv.   733.  121    NYS   468. 

N.  C. — Ammons  v.  Southern  R.  Co., 
138  N.  C.  655,  61  SE  127,  3  AnnCas 
886  and  note. 

Tex. — Mills  v.  Missouri,  etc.,  R. 
Co.,  94  Tex.  242,  59  SW  874,  55  LRA 
497. 

Eng. — Hanks  v.  Brldgman.  [18961 
1  Q.  B.  258;  Lowe  ▼.  Volp,  (1896J  1 
Q.  B.  256;  Heap  v.  Day,  34  Wkly. 
Rep.  627  (by-law  as  to  showing  a 
ticket  or  paying  fare  held  reasonable, 
in  all  three  cases).  , 

[a]  A  rale,  requiring  an  unoan- 
CttoA  ticket  as  evidence  of  purchased 
transportation  is  reasonable.  Mullin 
v.  Long  Island  R.  Co.,  137  App.  Dlv. 
984  mem.  121  NYS  459;  Mullin  v. 
Long  Island  R.  Co.,  136  App.  Div.  788, 
121    NTS   458. 

Exhibition  and  surrender  of  tickets 
generally  see  infra  55  1128-1132. 

mequlxlng  ticket  or  permit  on 
freight  train  see  infra  6  1120. 

80.  Rhodes  v.  Honolulu  Rapid 
Transit,  etc.,  Co.,  16  Hawaii  819; 
Bolles  v.  Kansas  City  Southern  R. 
Co..  134  Mo.  A.  696,  115  SW  469; 
Graves  v.  Newark,  etc.,  St.  R.  Co.,  6 
N.  J.  L.  J.  307;  Egglnton  v.  Pearl,  33 
L.  T.  Rep.  N.  S.  428. 

[a]  Requiring  fare  or  transfer. — 
A  rule  requiring  a  passenger  to  pay 
a  fare  or  present  a  transfer  in  order 
to  be  entitled  to  ride  on  a  car  of 
a  street  railroad  company  Is  a 
reasonable  rule.  Rhodes  v.  Hono- 
lulu Rapid  Transit,  etc.,  Co.,  16  Ha- 
waii 819. 

Bight  to  require  fare  s«e  generally 
Infra  |   1092. 

81.  U.  S. — Gray  v.  Cincinnati 
Southern  R.  Co.,  11  Fed.  683.  ' 

III. — Chicago,  etc.,  R.  Co.  v.  Parks, 
18  111.  460,  68  AmD  562. 

N.  Y. — Peck  v.  New  York  Cent, 
etc..  R  Co..  70  N.  Y.  687. 

Tenn. — Memphis,  etc..  R.  Co.  v. 
Benson,  86  Tenn.  627,  4  SW  5,  4  Am 
SR  776. 

Tex. — Texas,  etc.,  R.  Co.  v.  John- 
son. 2  Tex.  A.  Civ.  Cas.  9  185. 

Wis. — Bass  v.  Chicago,  etc.,  R  Co., 
36  Wis.  450.  17  AmR  496. 

fa]  Setting  apart  partteular  ears 
for  particular  persons. — (1)  The  car- 


rier may  by  reasonable  regulation 
set  apart  particular  cars  for  particu- 
lar classes  of  passengers  for  the  pur- 
pose of  promoting  the  convenience 
and  good  order  of  the  passengers. 
Thus,  a  car  may  be  set  apart  for 
ladles,  and  for  gentlemen  who  are 
accompanied  by  ladles,  from  which 
gentlemen  not  thus  accompanied  may 
be  excluded.  Chicago,  etc.,  R  Co.  v. 
Williams,  55  111.  185.  8  AmR  641; 
Peck  v.  New  York  Cent.,  etc.,  R.  Co., 
70  N.  Y.  687;  Memphis,  etc-  R  Co.  v. 
Benson,  85  Tenn.  627,  4  SW  5,  4  Am 
SR  776;  Texas,  etc.,  R  Co.  v.  John- 
son, 2  Tex.  A.  Civ.  Cas.  9  185;  Bass  v. 
Chicago,  etc.  R.  Co..  36  Wis.  450,  17 
AmR  496.  (2)  But  colored  persons 
cannot  be  excluded  frorjs  such  car 
merely  on  account  of  color.  Brown 
v.  Memphis,  etc.,  R.  Co.,  5  Fed.  499; 
Chicago,  etc..  R.  Co.  v.  Williams,  56 
111.   186,  8  AmR   641. 

88.  See  infra  {  1234.  See  also 
Civil   Rights   [7  Cyc  170]. 

83.  U.  S. — Brown  v.  Memphis,  etc., 
R.  Co.,  7  Fed.  61;  Jencks  v.  Coleman, 
13  F.  Cas.  No.  7,258,  2  Sumn.  221. 

Mass. — Com.  v  Power.  7  Mete.  696, 
41  AmD  465  and  note. 

Mich. — Day  v.  Owen,  6  Mich.  520* 
72  AmD  62. 

N.  Y.— Morris  v.  Atlantic  Ave.  R. 
Co..  116  N.  Y.  652,  22  NE  1097.       ' 

Tenn. — Nashville  St.  R.  Co.  v.  Grlf- 
l!n,  104  Tenn.  81,  57  SW  163,  49  LRA 
461. 

Tex. — Houston,  etc^,  R.  Co.  v.  Jack- 
son, (Civ.  A.)  61  SW  440;  Houston, 
etc.,  R  Co.  v.  White,  (Civ.  A.)  61  SW 
436. 

Wis. — Bass  v.  Chicago,  etc.,  R.  Co., 
36  Wis.  460,  17  AmR  495. 

[a]  Msouseion  of  rule, — (1)  "The 
general  rule  to  be  found  In  the  books 
is,  that  the  reasonableness  of  such 
regulations  is  a  mixed  question  of 
law  and  fact,  to  be  submitted  to  the 
jury  under  proper  directions.  1  Red- 
field  on  Railways,  88.  And  at  least 
one  court,  pointing  the  distinction  be- 
tween by-laws  of  a  corporation,  af- 
fecting the  corporators  only,  and 
regulations  affecting  third  persons, 
has  held  that  the  reasonableness  of 
such  by-laws  rests  in  their  lawful- 
ness, and  Is  therefore  a  pure  ques- 
tion of  law;  while  the  lawfulness  of 
such  regulations  rests  in  their  rea- 
sonableness, and  is  therefore  a  pure 
question  of  fact.  Ayres  v.  Morris, 
etc.,  R  Co.,  29  N.  J.  L.  393,  80  AmD 
215;  State  v.  Overton,  24  N.  J.  L.  436, 
61  AmD  671.  We  cannot  think  that 
the  latter,  proposition  Is  well  founded 
In  principle  or  sustained  by  author- 
ity, as  applied  to  regulations  affecting 
Sassengers  by  railroad  In  transitu, 
lany  cases,  without  passing  ex- 
pressly on  the  point,  deal  with  the 
propriety  of  such  regulations  as  with 
a  question  of  law.  Even  in  [State  v. 
Overton],  the  court  does  so  arguendo. 
Perhaps  it  Is  practically  So  in  plain 
cases.  For  courts  would  not  hesi- 
tate to  overrule  the  findings  of  juries 
against  their  own  clear  views  of  the 
reasonableness  or  unreasonableness 
of  such  regulations.  But  there  may 
well  be  cases  of  doubt,  largely  of  the 
nature  of  questions  of  fact.  In  which 
courts  would  not  be  justified  in  de- 
clining to  take,  or  in  disregarding, 
the  finding  of  the  jury-  It  may  be 
said  to  partake  of  the  character  of 
debatable  ground  between  court  and 
jury,  and  is  so  properly  held  to  be 
a  mixed  question  of  fact  and  law. 
Com.  v.  Power.  7  Mete.  (Mass.)  698, 
41  AmD  466;  Day  v.  Owen,  5  Mich. 
520.    72   AmD   62.     And   It   Is  always 

firoper  to  submit  the  question,  under 
nstructlons,  to  the  jury.  Jencks  v. 
Coleman,  13  F.  Cas.  No.  7.258.  2 
Sumn.   211."    Bass  v.   Chicago,  etc. 


R.  Cc-j  36  Wis.  450,  458.  17  AmR  495. 
(2)  "The  reasonableness  of  a  rule  or 
regulation,  Is  a  mixed  question  of  law 
and  fact,  to  be  found  by  the  jury  on 
the  trial,  under  the  instructions  of 
the  court.  It  may  depend  upon  a 
great  variety  of  circumstances,  and 
may  not  Improperly  be  said  to  be  in 
itself  a  fact  to  be  deduced  from  other 
facts.  It  Is  not  to  be  inferred  from 
the  rule  or  regulation  Itself,  but 
must  be  shown  positively."  Day  v. 
Owen,  5  Mich.  520.  526,  72  AmD  62. 

84.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  McDonough,  153  Ala.  122,  44  S  960, 
127  AmSR  18,  13  LRANS  445;  Pull- 
man Car  Co.  v.  Krauss,  146  Ala.  895, 
40  S  398,  4  LRANS  103,  8  AnnCas  218. 

Ark. — McCook  v.  Northup,  65  Ark. 
225,  45  SW  547. 

Cal.— Wright  v.  California  Cent.  R. 
Co.,  78  Cal.  360,  20  P  740. 

Fla. — South  Florida  R.  Co.  v. 
Rhodes.  25  Fla.  40,  5  S  633.  23  AmSR 
506,  3  LRA  733. 

Ga. — Burge  v.  Georgia  R,  etc.,  Co., 
133  Ga.  423,  65  SE  879.  18  AnnCas 
42;  Central  of  Georgia  R  Co.  v. 
Motes.  117  Ga.  923.  43  SE  990,  97  Am 
SR  223,  62  LRA  507. 

111.— Illinois  Cent.  R.  Co.  v.  Whitte- 
more,  43  111.  420.  92  AmD  138. 

Iowa. — Gregory  v.  Chicago,  etc..  R. 
Co..  100  Iowa  345.  69  NW  532:  Hoff- 
bauer  v.  Delhi,  etc.,  R  Co.,  52  Iowa 
342.  3  NW  121. 

Mo. — Chilton  v.  St.  Louis,  etc.,  R. 
Co..  114  Mo.  88,  21  SW  457.  19  LRA 
269. 

Mont. — Doherty  v.  Northern  Pac. 
R.  Co..  43  Mont  294,  lit  P  401,  36 
LRANS  1139. 

N.  J. — Daniel  v.  North  Jersey  St  R. 
Co..  64  N.  J.  L.  603.  46  A  625  fdisappr 
Compton  v.  Van  Volkenburgh.  34  N. 
J.  L  184:  Ayres  v.  Morris,  etc.,  R. 
Co..  29  N.  J.  L  393.  80  AmD  216: 
State  v.  Overton,  24  N.  J.  L.  435.  61 
AmD  671,  all  three  holding  the  ques- 
tion to  be  one  for  the  jury]. 

N.  Y. — Montgomery  v.  Buffalo  R. 
Co..  166  N.  Y.  139,  58  NE  770:  Vedder 
v.  Fellows,  26  N.  Y.  126;  Hlbbard  v. 
New  York.  etc..  R  Co..  15  N.  Y.  466; 
O'Gorman  v.  New  York,  etc.,  R.  Co., 
96  App.  Dlv.  694,  89  NYS  689;  Tracy 
v.  New  York,  etc.,  R  Co.,  9  Bosw. 
396. 

Pa. — Com.  v.  Doe,  44  Pa.  Super.  331. 

R  I. — Martin  v.  Rhode  Island  Co., 
32  R.  I.  162,  78  A  648,  32  LRANS  696. 
AnnCasl912C  1283  (regulating  pay- 
ment of  fare). 

S.  C. — Weber  v.  Southern  R  Co.,  65 
S.  C.   356,  43  SE  888. 

Tenn. — Knoxville  Tract.  Co.  v. 
Wilkerson,  117  Tenn.  482,  99  SW  992, 
9  LRANS  679,  10  AnnCas  641;  Louis- 
ville, etc.,  R  Co.  v.  Fleming,  14  Lea 
128. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  250. 

[a]  Season  for  rule,. — "The  neces- 
sity of  holding  this  to  be  a  question 
of  law,  and,  therefore,  within  the 
province  of  the  court  to  settle,  Is  ap- 
parent from  the  consideration,  that  it 
is  only  by  so  holding,  that  fixed  and 

Bermanent  regulations  can  be  estab- 
shed.  If  this  question  Is  to  be  left 
to  juries,  one  rule  would  be  applied 
by  them  to-day  and  another  to-mor- 
row." Illinois  Cent.  R.  Co.  v.  Whl.-- 
temore.  43  111.  420,  423,  92  AmD  188. 

[b]  Illustrations. — (1)  Whether  a 
rule  of  a  street  railroad  fixing  the 
maximum  amount  for  which  change 
will  be  made  is  reasonable  Is  a  ques- 
tion of  law  for  the  court.  Burge  v. 
Georgia  R..  etc..  Co..  133  Ga.  433,  66 
SE  879.  18  AnnCas  42;  Knoxville 
Tract  Co.  v.  Wilkerson,  117  Tenn. 
482.  99  SW  992,  9  LRANS  679,  10  Ann 
Cas  641.  (2)  Where  a  statute  pro- 
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verted  ;M  and  it  has  been  held  to  be  solely  a  ques- 
tion of  fact  for  the  jury.** 

Interstate  commerce  commission.  The  reasonable- 
ness of  a  rule  or  regulation  by  a  carrier,  within  the 
Interstate  Commerce  Act,  is  a  question  for  the  in- 
terstate commerce  commission,  where  the  only  ques- 
tions axe  whether  the  carrier's  rule  was  applicable 
to  the  case  and  was  properly  applied.87 

[$1072]  0.  Notice  of  Eegulations.88  As  the 
validity  of  a  regulation  does  not  depend  on  contract, 
express  or  implied,  but  on  the  general  power  of  the 
carrier  to  control  its  business,  there  is  not  the  neces- 
sity, which  exists  with  reference  to  a  special  con- 
tract regulation,  of  bringing  it  home  to  the  passen- 
ger so  that  his  assent  thereto  shall  appear;  but  the 
passenger  is  bound  to  take  notice  and  to  inform  him- 


self of  reasonable  regulations  governing  the  pur- 
chase of  tickets  and  the  transit  and  conduct  of 
trains,89  and  if  such  regulations  are  so  posted,  or 
otherwise  published,  that  passengers  may  conven- 
iently advise  themselves  with  reference  thereto,  it 
is  sufficient.80  The  distinction  has  been  made  that 
rules  which  cover  special  cases  may  properly  be 
brought  to  the  knowledge  of  the  traveling  public  by 
notice  of  publication,*1  but  that  a  rule  and  notice 
which  is  intended  to  apply  to  all  passengers  and  to 
affect  all  travel  and  every  individual  who  applies  for 
passage  stands  on  a  different  basis  and  requires  more 
direct  notice,82  and  it  has  been  held  that  a  notice 
which  is  intended  to  apply  to  the  entire  public 
should  be  such  as  to  leave  no  doubt  but  that  it 
reaches  all  who  are  to  be  affected  by  it.83 


vldes  that  an  extra  charge  of  ten 
cents  may  be  made  where  a  party 
has  a  reasonable  opportunity  to  pur- 
chase a  ticket  before  entering  a  train 
and  falls  so  to  do,  the  reasonableness 
of  a  regulation  of  the  carrier  requir- 
ing such  extra  charge  is  a  question 
of  law.  Hoffbauer  v.  Delhi,  etc.,  R. 
Co..  62  Iowa  S42,  3  NW  121.  (3) 
Whether  the  regulations  of  a  rail- 
road company  as  to  excess  rates  and 
rebate  checks  is  reasonable  Is  a 
question  of  law  for  the  court.  Weber 
v.  Southern  R.  Co.,  85  S.  C.  366,  43  SE 
888. 

88.  U.  S. — Ohag'e  v.  Northern  Pac. 
R.  Co..  200  Fed.  128,  118  CCA  302. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Ad- 
cock.  62  Ark.  406,  12  SW  874. 

111.— Illinois  Cent.  R.  Co.  v.  Whlt- 
temore,  43  111.  420,  92  AmD  138. 

Mo. — Chilton  v.  St.  Louis,  etc.,  R. 
Co.,  114  Mo.  88,  21  SW  467,  19  LRA 
269. 

N.  T. — Barker  v.  Central  Park,  etc., 
R.  Co.,  151  N.  T.  237,  46  NE  560,  56 
AmSR  626.  35  LRA  489;  Avery  v. 
New  York  Cent.,  etc,  R.  Co.,  121  N. 
Y.  31.  24  NB  20. 

Pa. — Pittsburgh,  etc.,  R.  Co.  v. 
Lyon.  123  Pa.  140,  16  A  607,  10  Am 
SR  617,  2  LRA  489. 

[a]  The  erroneous  submission  of 
such  question  to  the  jury  will  be 
deemed  harmless  where  its  finding 
thereon  is  correct.  Chilton  v.  St. 
Louis,  etc..  R.  Co.,  114  Mo.  88,  21  SW 
467.   19   LRA  269. 

80.     State  v.  Chovln,  7  Iowa  204. 

•7.  Southern  R.  Co.  v.  Campbell, 
239  U.  S.  99,  102,  36  SCt  33.  60  L.  ed. 
165  [art  94  S.  C.  95.  77  SE  7461.  See 
generally  Commerce   [7  Cyc  486). 

"We  are  not  concerned  with  the 
reasonableness  of  the  rule;  that,  if 
challenged,  would  be  a  question  for 
the  Interstate  Commerce  Commis- 
sion." Southern  R.  Co.  v.  Campbell, 
239  U.  S.  99.  102,  36  SCt  33,  60  L.  ed. 
165  [aiT  94  S.  C.  96.  77  SE  745]  (per 
Hughes,  J.).  ' 

[a]  Forfeiture  of  mileage  book>— 
Whether  a  rule  of  a  carrier  in  regard 
to  the  forfeiture  of  mileage  books  is 
reasonable  Is  a  question  for  the  in- 
terstate commerce  commission. 
Southern  R.  Co.  v.  Campbell.  239  U. 
S.  99,  36  SCt  34.  60  L.  ed.  165  [aft  94 
S.  C.  96.  77  SE  745]. 

88.  Knowledge  and  assent  of  pas- 
senger to  conditions  and  limitations 
to  contract  of  carriage  see  infra 
IS  1136.  1137. 

80.  Fla. — Florida  East  Coast  R. 
Co.  v.  Carter,  67  Fla.  335,  65  S  254, 
AnnCasl916E  1299. 

Kan. — Southern  Kansas  R.  Co.  v. 
Hinsdale.  38  Kan.  607.  16  P  937. 

Ky.— Chiles  v.  Chesapeake,  etc.,  R. 
Co.,  125  Ky.  299.  305.  101  SW  386,  30 
KyL  1332,  11  LRANS  268  [quot  Cyc]. 

Minn. — Faber  v.  Chicago  Great 
Western  R.  Co.,  62  Minn.  433,  64  NW 
918.  86  LRA  789. 

Mont. — Doherty  v.  Northern  Pac. 
R.  Co.,  43  Mont.  294,  115  P  401,  36 
LRANS   1139. 

N.  H. — Johnson  v.  Concord  R  Corp., 
46  N.  H.  213.  88  AmD  199. 

N.  Y. — Barker  v.  Central  Park,  etc., 


R.  Co.,  151  N.  Y.  237.  46  NE  560,  56 
AmSR  626,  35  LRA  489. 

N.  C. — Brltton  v.  Atlanta,  etc.,  R 
Co..  88  N.  C.  536,  43  AmR  749. 

Pa. — Drake  v.  Pennsylvania  R.  Co., 
137  Pa.  362.  20  A  994,  21  AmSR  883; 
Com.  v.  Dol,  44  Pa.  Super.  381. 

S.  C. — Funderburg  v.  Augusta,  etc., 
R.  Co.,  81  S.  C.  141,  61  SE  1075,  21 
LRANS  868. 

Tex.-^Gulf,  etc..  R.  Co.  v.  Moody, 
(Civ.  A)    30  SW  574. 

[a]  Heed  not  notify  each  passen- 
ger.—(1)  A  carrier  need  not  bring 
home  to  each  passenger  personal 
knowledge  of  the  existence  of  a  rea- 
sonable rule.  Funderburg  v.  Au- 
gusta, etc..  R.  Co.,  81  S.  C.  141.  61  SE 
1075,  21  LRANS  868.  (2)  Where  a 
street,  railroad  company  has  adopted 
reasonable  rules  and  regulations  as 
to  fares,  there  is  no  burden  on  the 
company  to  show  that  a  passenger 
had  notice  of  such  rules  and  regula- 
tions. Com.  v.  Doe,  44  Pa.  Super. 
331 

[b]  Duty  to  make  Inquiry. — (l) 
A  passenger  desiring  to  know  the 
regulations  of  a  carrier  should  make 
proper  inquiry,  and  it  is  not  neces- 
sary that  notice  of  a  proper  regula- 
tion should  be  brought  home  to  the 
passenger  to  bind  him  thereby. 
Johnson  v.  Concord  R  Corp.,  46  N.  H. 
213,  88  AmD  199.  (2)  The  purchaser 
of  a  ticket  Is  bound  to  inform  him- 
self of  a  carrier's  regulations,  and 
must  oonform  to  the  custom  of  the 
road  in  the  transportation  of  its  pas- 
sengers. McRae  v.  Wilmington,  etc., 
R.  Co.,  88  N.  C.  626,  43  AmR  745.  (3) 
The  law  does  not  presume  that  one 
about  to  become  a  passenger,  or  one 
who  has  become  a  passenger,  knows 
the  rules  and  regulations  of  the.  car- 
rier, but  one  who  neglects  to  inform 
himself  as  to  the  rules  and  regula- 
tions has  no  greater  right  under  his 
ticket  than  if  he  had  acquired  actual 
knowledge  of  the  terms  of  his  con- 
tract. Lake  Shore,  etc.,  R.,  Co.  v. 
Rosenzwelg,  113  Pa.  619,  6  A  645. 

[c]  Zf  »  passenger  disregards 
regulations  adopted  by  a  company  as 
to  the  purchase  of  tickets  or  the  run- 
ning of  trains,  by  failure  on  his  part 
to  make  any  inquiries,  and  such  neg- 
lect is  not  induced  by  the  company  s 
agent  who  has  authority  in  the  mat- 
ter, the  company  is  not  liable  there- 
for. Southern  Kansas  R.  Co.  v.  Hins- 
dale. 38  Kan.  607,  16  P  937. 

[d]  Evidence  of  knowledge.— (1) 
The  knowledge  of  a  regulation  by  a 
particular  passenger  may  be  shown 
by  evidence  that  the  regulation  had 
been  in  operation  for  many  years, 
that  it  had  always  been  enforced,  and 
that  the  passenger  in  question  had 
some  knowledge  of  the  operation  of 
the  road.  Com.  v.  Doe,  44  Pa.  Super. 
331.  (2)  Where  a  passenger  knows 
that  on  one  side  of  the  track  no  plat- 
form or  place  for.  alighting  from 
trains  has  been  provided,  and  that 
there  is  a  safe  and  convenient  plat- 
form on  the  other  side  for  the  use  of 
passengers  in  entering  and  leaving 
trains,  such  knowledge  Is  notice  of 
a  rule  of  the  company  that  passen- 


gers shall  get  on  and  oft  trains  at 
said  platform.  Drake  v.  Pennsyl- 
vania R.  Co..  137  Pa.  352,  20  A  994, 
21  AmSR  883. 

90.  Cal.— Wright  v.  Central  R 
Co.,  78  Cal.  360,  20  P  740. 

Oa. — Macon,  etc.,  R.  Co.  v.  Johnson, 
38  Ga.  409. 

N.  Y. — Ketchum  v.  New  York  City 
R.  Co..  118  App.  Div.  248,  103  NTS 
486. 

Pa. — Whitesell  v.  Crane,  8  Watts  * 
S.  369. 

Tenn. — Trotlinger  v.  East  Tennes- 
see, etc.,  R.  Co.,  11  Lea  533. 

Tex. — Gulf,  etc..  R.  Co.  v.  Moody, 
(Civ.  A.)  30  SW  674. 

Eng. — Motteram  v.  Eastern  Coun- 
ties R.  Co.,  7  C.  B.  N.  S.  68.  97  ECL 
58,  141  Reprint  735. 

Ja]  Publication  and  posting  of 
rule*. — (1)  A  statute  providing  that 
every  railroad  corporation  must  have 

S rlnted  and  conspicuously  posted  on 
le  inside  of  its  passenger  cars,  its 
rules  and  regulations  regarding  fare 
and  conduct  of  its  passengers,  is 
sufficiently  complied  with  where  a 
passenger  enters  a  car  of  a  class 
higher  than  that  which  his  ticket  en- 
titles him  to  enter,  and  is  informed 
by  the  conductor  that  he  must  pay 
an  extra  fare  or  go  into  another  car. 
and  at  the  same  time  the  conductor 
calls  his  attention  to  a  card  posted 
up  in  the  car,  stating  the  terms  and 
rules  for  the  regulation  of  pas- 
sengers, and  informs  him  that  ft  is 
a  regulation  of  the  company.  Wright 
v.  Central  R.  Co.,  78  Cal.  360.  20  P 
740.  (2)  Where  a  railroad  company 
has  given  such  publicity  to  its  regu- 
lations in  the  ticket  office  and  by 
posters  in  the  cars  that  a  person  of 
ordinary  Intelligence,  by  the  use  of 
reasonable  care  and  caution,  may  ob- 
tain all  requisite  information,  he  is 
bound  by  the  regulations.  Trotlinger 
v.  East  Tennessee,  etc.,  R.  Co.,  11 
Lea   (Tenn.)    533. 

[b]  STotloe  on  oar  door. — Where  a 
notice  of  a  rule  that  passengers  must 
not  stand  on  the  platform  is  posted 
on  the  door  of  a  car,  passengers  will 
be  presumed  to  know  such  rule,  and 
the  burden  of  proof  Is  on  the  party 
disclaiming  such  knowledge  to  estab- 
lish such  fact.  Macon,  etc.,  R  Co. 
v.  Johnson,  88  Ga.  409. 

[c]  Copies  posted  at  station. — 
Proof  that  a  copy  of  the  by-laws  of 
the  company  was  posted  at  the  sta- 
tions at  which  the  passengers 
against  whom  it  was  attempted  to 
enforce  them  got  into  and  left  the 
train  is  sufficient  proof  qf  the  pub- 
lication of  such  by-laws  under  5  110 
of  the  Railway  Clauses  Act  of  1S45. 
without  showing  that  copies  were 
affixed  at  all  other  stations.  Mot- 
teram v.  Eastern  Counties  R  Co..  7 
C.  B.  N.  S.  68.  97  ECL  58,  141  Re- 
print 735. 

91.  Louisville,  etc,  R.  Co.  v.  Tur- 
ner, 100  Tenn.  213.  47  SW  223,  4J 
LRA  140. 

98.  Louisville,  etc.,  R.  Co.  v.  Tur- 
ner. 100  Tenn.  213,  47  SW  223.  43 
LRA  140. 

93.     Louisville,  etc..  R.  Co.  v.  Tur- 
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Boles  relating  to  the  method  in  which  employees 
shall  conduct  the  business  of  the  carrier,  and  regu- 
lating their  authority,  are  not  supposed  to  be  known 
to  the  public,  and  a  passenger  is  not  charged  with 
notice  thereof,  unless  they  are  brought  home  to 
him  ;M  and  before  such  rules  can  be  enforced  against 
a  passenger  reasonable  notice  thereof  must  be  given 
to  him.85 

[J  1073]  D.  Duty  to  Obey;  Enforcement.  Pas- 
sengers are  bound  to  obey  all  reasonable  rules  and 
regulations  prescribed  by  the  carrier,  of  which  they 
have  knowledge  or  are  charged  with  knowledge. 


provided  the  carrier  has  afforded  them  reasonable 
facilities  for  doing  so.*1 

Enforcement.  It  is  within  the  power,  as  well  as 
the  duty,  of  the  carrier,  through  its  proper  em- 
ployees, to  enforce  the  observance  of  such  rules  and 
regulations;**  but  such  enforcement  must  be  done 
in  a  reasonable  manner,  and  bo  as  not  to  inflict  un- 
necessary injury  or  inconvenience  on  passengers.** 

[4  1074]  E.  Waiver  or  Abrogation  of  Rules.  The 
rules  and  regulations  of  a  carrier  may  be  waived  or 
abrogated,  as  by  their  habitual  violation,  with  the 
knowledge  of  the  carrier,1  and  such  knowledge  may 


ner.   100  Tenn.   213,   47   SW   223.   43 
LRA  140. 

84.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Stalllngs,  1S4  Ala.  E27.  46  S  650. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Mur- 
den.  IS  Oa.  424.  12  SB  630. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  111.  182.  14  NB  197,  5 
AmSR  610. 

Me. — Dunn  v.  Grand  Trunk  R.  Co., 
58  Me.  187.  4  AwR  267. 

Mich. — Hufford  v.  Grand  Rapids, 
«tc,  R.  Co.,  64  Mich.  631,  81  NW  544, 
8  AmSR  869. 

Mo. — McGee  v.  Missouri  Pac.  R. 
Co..  92  Mo.  208,  4  SW  739,  1  AmSR 
706. 

N.  T. — McGowan  v.  New  York  City 
R.  Co.,  99  NTS  836  (as  to  lssuanoe 
or  use  of  transfers). 

S.  C. — Klrkland  v.  Charleston,  etc, 
R.  Co.,  79  S.  C.  273.  60  SB  668,  128 
AmSR  848,  16  LRANS  425. 

Va. — Norfolk,  etc.,  R.  Co.  ▼.  Wysor, 
82  Va.  250. 

[a]  Private  rules. — A  passenger 
la  not  presumed  to  know  the  private 
or  secret  rules  given  by  a,  company 
to  Its  conductors,  but  has  a  right  to 
rely  on  their  statement  as  to  what 
the  rules  are  In  contracting-  with  it. 
Geo r a  la  R..  etc.,  Co.  v.  Mnrden,  86 
Ga.    434.    12    SB   630. 

Sow  far  a  passenger  Is  chargeable 
-with  notloe  of  rules  of  the  company 
as  to  the  authority  of  a  conductor 
on  a  freight  train  to  receive  pas- 
senders  see  supra  f  1060. 

95.  Ft.  Clark  St.  R.  Co.  v.  Ebaugh. 
49  111.  A.  582;  Compton  v.  Van  Vol- 
kenburgh.  84  N.  J.  L.  134;  Lane  v. 
Bast  Tennessee,  etc.,  R  Co.,  5  Lea 
<Tenn.)124. 

B«.  Fla. — Florida  Southern  R.  Co. 
v.  Hirst,  30  Fla.  1,  11  S  506,  32  Am 
SR  17,  16  LRA  681. 

111. — Chicago,  etc.,  R.  Co.  v.  Reilly, 
40  111.  A.  416. 

Ind. — Chicago,  etc..  R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NB  406,  52  AmSR 
444. 

Mo. — McQuerry  v.  Metropolitan  St. 
R.  Co.,  117  Mo.  A.  255,  92  SW  912. 

Mont. — Doherty  v.  Northern  Pac. 
R.  Co..  43  Mont  294,  115  P  401,  36 
LRANS  1139. 

N.  T. — Montgomery  v.  Buffalo  R 
Co.,  165  N.  T.  139.  68  NB  770;  Binge- 
raann  v.  International  R.  Co.,  135 
NTS  748  frev  on  other  grounds  153 
App.  Div.  936.  138  NTS  1107  mem]. 

N.  C. — Britton  v.  Atlanta,  etc.,  R. 
Co.,  88  N.  C.  636.  43  AmR  749. 

<5h. — Crawford  v.  Cincinnati,  etc, 
R.  Co.,  26  Oh.  St.  680. 

S.  C. — Funderburg  v.  Augusta,  etc., 
R.  Co..  81  S.  C.  141,  61  SB  1075.  21 
LRANS   868. 

W.  Va. — Downey  -v.  Chesapeake, 
etc..  R.  Co..  28  W.  Va.  732. 

Wis. — Bass  v.  Chicago,  etc.,  R.  Co., 
36  Wis.   450,  17  AmR  495. 
.    See  also  supra  i  1071. 

[a]  «sasons  for  rale.— "The  con- 
tract of  carriage  Is  made  subject  to 
all  reasonable  rules  and  regulations 
then  in  force  and  the  passenger  ac- 
cepts either  the  express  or  implied 
undertaking  of  carriage  with  the  un- 
derstanding that  he  will  conform 
to  such  regulations  of  the  carrier 
with  respect  to  the  transportation  as 
are  appropriate  and  reasonable."  Mc- 
Lain  v.  St.  Louis,  etc..  R.  Co.,  131 
Mo.  A.   733.  737.  Ill  SW  835. 

[b]  Authority  of  offloer  must  1m 
obeyed. — In  the  enforcement  of  an 
order  on  a  train,  and  In  the  execu- 


tion of  reasonable  regulations  for  the 
safety  and  comfort  of  the  passengers 
and  for  the  security  of  the  train, 
the  authority  of  the  officers,  exer- 
cised on  the  responsibility  of  the 
company,  must  be  obeyed  by  the 
passengers.  Bass  v.  Chicago,  etc., 
R.  Co.,  36  Wis.   450,  17  AmR  495. 

[c]  Excuse  for  violation. — One 
who  Bees  nt  to  ride  on  a  street  car 
is  bound  to  submit  to  reasonable 
regulations  with  reference  thereto, 
without  regard  to  any  excuse  he  may 
have  for  desiring  to  violate  them. 
Montgomery  v.  Buffalo  R.  Co.,  166 
N.  Y.  189,  68  NB  770. 

Disobedience  of  rales) 
As  contributory  negligence  see  Infra 

I   1487. 
As  grounds  for  ejection  see  infra  91 

lf67-1171.  * 

•7.  Chicago,  etc.,  R.  Co.  v.  Grar 
ham,  3  Ind.  A.  28.  29  NB  170,  50  Am 
SR  256;  Brown  v.  Kansas  City,  etc., 
R.  Co.,  38  Kan.  634,  16  P  942:  Cathey 
v.  St.  Louis,  etc.,  R.  Co..  149  Mo.  A. 
134.  130  SW  130;  Kirk  v.  Seattle 
Electric  Co.,  68  Wash.  283.  108  P  604, 

31  LRANS  991. 

•  [a)  A  passenger  is  entitled  to  a 
reasonable  opportunity  to  comply 
with  a  carrier's  regulation.  Cathey 
v.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
134.  130  SW  130. 

98.  Ark. — Mayfleld  v.  St.  Louis, 
etc.,  R.  Co.,  97  Ark.  24,  183   SW   168, 

32  LRANS  626. 

Fla. — Florida  Southern  R  Co.  v. 
Hirst.  30  Fla.  1,  11  S  606.  32  AmSR 
17,   16  LRA   631. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Carr.  71  Md.  136,  17  A  1052. 

Mo. — McLain  v.  St.  Louis,  etc,  B, 
Co..  121  Mo.  A  783.  Ill  SW  835. 

N.  Y. — Smith  v.  Manhattan  R.  Co., 
18  NYS  769   [aff  138  N.  Y.  623  mem, 

33  NB  1083  mem). 

Eng. — Jennings  v.  Great  Northern 
R.  Co.,  L.  R.  1  Q.  B.  7. 

Ont. — Rex  v.  Toronto  R  Co.,  22 
Ont.  L.  186,  209.  2  OntWN  681,  18 
OntWR  104  [cit  Cyc]. 

[a]  *h*  enforoement  of  reason- 
able rules  and  regulations  for  the 
admission  to  trains  In  a  crowded 
depot,  where  trains  are  constantly 
departing  for  different  points  and  di- 
rections, is  an  actual  necessity;  and 
the  railroad  company  must  have 
power  to  make,  and  to  require  to'  be 
observed,  such  reasonable  rules  and 
regulations.  Baltimore,  etc.,  R.  Co. 
v.  Carr,  71  Md.  125,  17  A  1062. 

[bj  Discretion  as  to  enforcement. 
—Where  a  rule  is  reasonable,  the 
carrier's  employees  have  no  discre- 
tion respecting  Us  enforcement. 
Sickles  v.  Brooklyn  Heights  R.  Co., 
113  App.   Div.   680,   99   NYS   953. 

[c]  It  is  the  duty  of  a  conductor 
to  enforce  a  rule  of  the  carrier  re- 
quiring passengers  to  ride  in  the 
passenger  cars,  Dut  the  obligation  on 
the  passengers  and  the  protection  to 
the  company  of  a  rule  of  this  kind 
is  not  dependent  on  the  fidelity  of 
the  conductor  or  other  agent  charged 
with  its  enforcement.  Florida  South- 
ern R.  Co.  v.  Hirst.  30  Fla.  1,  11  S 
506.   32  AmSR  17.  16  LRA  631. 

[d]  Compliance  by  oarrler. — Where 
a  by-law  of  a  carrier  Imposes  cer- 
tain duties  on  passengers,  and  lays 
correlative  duties  on  the  company, 
the  company  must  strictly  have  com- 
plied with  the  by-law  on  its  part,  to 
entitle  it  to  enforce  it  against  the 
passenger.    Jennings  v.  Great  North- 


ern R.  Co.,  L.  R.  1  Q.  B.  7. 

9S.  Ala. — Carleton  v.  Central  of 
Georgia  R.  Co.,  1 66  Ala.  326,  46  S  495. 
16  AnnCas  445  and  note. 

Ark. — Hobbs  v.  Texas,  etc.,  R.  Co., 
49  Ark.  357.  6  SW  586. 

Fla. — Louisville,  etc.,  R.  Co.  v. 
Berry,  68  Fla.  300,  50  8  679. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Blocher.  27  Md.  277. 

Mo.— Cathey  v.  St.  Louis,  etc.  R. 
Co..  149  Mo.  A.  134,  130  SW  130. 

N.  Y. — Weber  v.  Rochester,  etc.,  R. 
Co.,  145  App.  Div.  84.  129  NYS  304. 

Tenn.— Nashville  St.  R.  Co.  v.  Grif- 
fin. 104  Tenn.  81.  57  SW  153,  49  LRA 
461  (unreasonable,  arbitrary,  and  op- 
pressive enforcement). 

Tex. — Texas  Midland  R.  Co.  v. 
Geraldon.  103  Tex.  402,  128  SW  611, 
29  LRANS  799  and  note,  AnnCas 
191 3 A  46  and  note. 

[a]  A  oarrler  is  responsible  for 
an  unjust  application  of  a  reasonable 
rule,  or  for  enforcing  it  In  an  un- 
reasonable manner  or  with  undue 
severity.  Birmingham  R.,  etc.,  Co.  v. 
McDonough,  163  Ala.  122,  44  S  960, 
127  AmSR  18,  IS  LRANS  445;  Louis- 
ville, etc..  R.  Co.  v.  Berry,  58  Fla. 
300.  50  S  679. 

[b]  The  previous  existence  of  a 
contrary  custom  does  not  make  it  Im- 
proper for  the  carrier  to  introduce 
anaf  enforce  a  rule  on  the  subject. 
Hobbs  v.  Texas,  etc.,  R.  Co.,  49  Ark. 
367.  6  SW  686. 

[c]  Courtesy.— Passengers  being 
obliged  to  conform  to  the  regulations 
prescribed  by  carriers,  so  far  as  to 
enable  them  to  avoid  imposition,  a 
corresponding  duty  is  imposed  on 
the  latter  to  show  all  becoming 
courtesy  toward  the  former  in  de- 
manding the  evidence  of  their  com- 
pliance with  such  rules.  Baltimore, 
etc,  R  Co.  v.  Blocher,  27  Md.  277. 

1.  Fla. — Florida  Bast  Coast  R.  Co. 
v.  Carter,  67  Fla.  336,  66  S  264,  Ann 
Casl916B  1299. 

111. — Coburn  v.  Moline.  etc..  R.  Co., 
149  111.  A.  132  [aff  243  111.  448,  90  NB 
741,  134  AmSR  877].    •. 

Mich. — Lake  Shore,  etc..  R.  Co.  v. 
Pierce,  47  Mich.  277.  11  NW  157. 

Mo. — Burke  v.  Missouri  Pac.  R.  Co., 
51  Mo.  A.  491. 

Pa. — Drake  v.  Pennsylvania  R.  Co., 
137  Pa.  362.  20  A  994,  21  AmSR  883. 

Tex. — Missouri,  etc..  R.  Co.  v.  Herr- 
ing, 61  Tex.  Civ.  A.  643.  127  SW  1155. 
130  SW  1039  X continued  nonenforce- 
ment);  San  Antonio,  etc.,  R.  Co.  v. 
Lynch,  (Civ.  A.)  '55  SW  617  (rule 
forbidding  conductor  of  freight 
trains  to  carry  passengers  not  abro- 
gated). 

Fa]  Where  such  rules  are  openly 
and  habitually  violated  (1)  by  the 
employees,  and  such  violation  Is 
known  to  the  company's  officers,  or 
continued  for  such  a  length  of  time 
that  such  officers,  by  the  use  of  ordi- 
nary care,  might  have  known  of  it, 
and  no  attempt  Is  made  to  enforce 
the  rules,  such  rules  will  be  pre- 
sumed to  have  been  abrogated.  Mis- 
souri, etc.,  R.  Co.  v.  Huff,  (Tex.  Civ. 
A.)  78  SW  249  [rev  on  other  grounds 
98  Tex.  110.  81  SW  526].  (2)  By 
allowing  agents  or  servants  to  con- 
tinue to  act  In  violation  of  such 
rules  and  regulations  as  are  made 
for  their  guidance  the  carrier  waives 
the  same  with  reference  to  the  pub- 
lic. San  Antonio,  etc.,  R  Co.  v. 
Lynch,  (Tex.  Civ.  A.)  66  SW  617; 
Texas,  etc.,  R.  Co.  v.  Elliott,  22  Tex. 
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be  constructive  as  well  as  actual.1  A  railroad  com- 
pany cannot  waive  a  compliance  with  its  regulations 
by  way  of  discrimination;  but,  if  the  regulation  is 
waived  for  one  person,  it  is  waived  as  to  all  under 
like  conditions.3 

[y  1075]  F.  Use  of  Carrier's  Premises— 1.  In 
General.  A  common  carrier  of  passengers,  such  as 
a  railroad  company,  may  make  reasonable  rules  and 
regulations  for  the  use  of  its  stations  and  other 
premises,  consistent  with  the  purposes  for  which  it 
was  created  and  not  inconsistent  with  legally  estab- 
lished regulations;4  and  the  power  which  the  com- 
pany has  to  regulate  its  station  buildings  it  may 
delegate  to  suitable  officers.5  It  may  exclude  from 
its  station  grounds  those  who  go  there  not  to  trans- 


act business  with  the  railroad  company,  but  from 
curiosity  or  to  transact  their  private  business  with 
passengers  or  third  persons,"  particularly  dishonest 
and  troublesome  persons;7  and  when  such  persons 
come  on  its  station,  grounds  in  violation  of  such 
prohibition,  it  may  remove  them,  using  no  unneces- 
sary force.8  Thus  a  common  carrier  may  exclude 
from  its  vehicles  and  premises  persons  selling 
lunches  to  passengers,"  and  hotel  runners  soliciting 
patronage  for  their  hotels.10  So  also  the  company 
may  exclude  from  its  station  grounds  haekmen 
soliciting  the  carriage  of  passengers  to  and  from 
stations,  and  for  this  purpose  may  obtain  an  in- 
junction to  prevent  such  persons  from  entering  on 
its  premises;12  or  it  may  allow  all  haekmen  the  same 


Civ.    A.    31,    54     SW    410;    Eddy    v. 
Rowell,    (Tex.  Civ.   A.)    26   SW  875. 

[b]  Conductor  cuuot  deviate. — 
A  conductor  cannot  be  required 
by  a  passenger  to  deviate  from  his 
train  rules  on  the  latter's  statement 
of  an  alleged  agreement  with  the 
company  conflicting  therewith.  Every- 
one Is  bound  to  know  that  a  con- 
ductor has  no  general  power  to  run 
his  train  except  In  conformity  to  the 
schedule.  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  167. 

[c]  What  not  waiver.— The  fact 
that  the  company  has  permitted  per- 
sons residing  north  of  Its  road  to 
cross  Its  right  of  way  and  track  on 
foot,  at  different  points  in  the  vicin- 
ity of  Its  station  building,  in  going 
between  different  parts  of  the  town, 
Is  not  a  waiver  of  Its  regulations 
affecting  Its  passengers,  nor  a  per- 
mission to  them  to  alight  on  the 
north  side.  Drake  v.  Pennsylvania 
R.  Co.,  137  Pa.  352,  20  A  994,  21  Am 
SR  883. 

a.  Coburn  v.  Moline,  etc.,  R.  Co., 
149  111.  A  132  [aff  243  111.  448,  90  NE 
741.  184  AmSR  377]. 

3.  Coleman  v.  Pennsylvania  R.  Co., 
242  Pa.  304.  89  A  87,  60  LRANS  482. 

4.  Donovan  v.  Pennsylvania  Co., 
199  U.  S.  279,  26  SCt  91,  50  L.  ed.  192: 
Landrlgan  v.  State,  31  Ark.  50,  26 
AmR  547;  Godbout  v.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  NW  835. 
47  LRA  532. 

[a]  Power  Incident  to  ownership. 
—  Although  Its  functions  are  public 
In  their  nature,  the  company  holds 
the  legal  title  to  the  property  which 
It  has  undertaken  to  employ  In  the 
discharge  of  those  functions.  And 
as  Incident  to  ownership  It  may  use 
the  property  for  the  purpose  of  mak- 
ing profit  for  itself;  such  use,  how- 
ever, being  always  subject  to  the 
condition  that  .the  property  must  be 
devoted  primarily  to  public  objects, 
without  discrimination  among  pas- 
sengers and  shippers,,  and  not  be  so 
managed  as  to  defeat  those  objects. 
It  Is  required,  under  all  circum- 
stances, to  do  what  may  be  reason- 
ably necessary  and  suitable  for  the 
accommodation  of  passengers  and 
shippers.  But  it  is  under  no  obliga- 
tion to  refrain  from  using  Its  prop- 
erty to  the  best  advantage  of  the 
public  and  of  Itself.  It  Is  not  bound 
to  use  its  property  that  others,  hav- 
ing no  business  with  It,  may  make 
?roflt  to  themselves.  Its  property  is 
o  be  deemed,  in  every  legal  sense, 
private  property  as  between  It  and 
those  of  the  general  public  who  have 
no  occasion  to  use  It  for  purposes  of 
transportation."  Donovan  v.  Penn- 
vanla  Co.,  199  U.  S.  279,  294,  26  SCt 
91,  50  L.  ed.  192. 

5.  Com.  v.  Power,  7  Mete.  (Mass.) 
596,  41  AmD  465  and  note. 

ft,  Jencks  v.  Coleman.  13  F.  Cas. 
No.  7.268,  2  Sumn.  221;  Fluker  v. 
Georgia  R.,  eta,  Co.,  81  Ga.  461,  8  SE 
529,  12  AmSR  328,  2  LRA  843;  John- 
son v.  Chicago,  etc.,  R.  Co.,  61  Iowa 
25.  50  NW  543. 

7.  Chicago,  etc.,  R.  Co.  v.  Arm- 
strong,   30    Okl.    134,    120    P    952,    39 


LRANS    126   and    note,  AnnCasl913B 
1343   and   note. 

[a]     Illustration. — A  railroad  com- 

Fiany  has  the  right  to  exclude  from 
ts  depots  and  warerooms  baggage 
carriers  who  come  there  in  an  intox- 
icated condition,  and  who  are  turbu- 
lent and  troublesome  and  disturb  and 
interfere  with  the  agents  and  em- 
ployees of  the  company  In  the  dis- 
charge of  their  work,  and  it  may  also 
exclude  therefrom  those  who  are  re- 
ported to  be  dishonest,  and  on  ac- 
count of  whose  past  presence  in  and 
about  its  depots  and  warerooms 
freight  had  been  removed  without  the 
company's  consent,  and  for  such 
freight  the  company  had  been  com- 
pelled to  pay  the  consignee.  Chicago, 
etc..  R.  Co.  v.  Armstrong,  80  Okl.  134. 
120  P  952,  39  LRANS  126  and  note. 
AnnCasl913B   1843. 

8.  See  Infra  I  1169. 

9.  Fluker  v.  Georgia  R.,  etc.,  Co., 
81  Ga.  461.  8  SE  529.  12  AmSR  328; 
2  LRA  843;  Ft.  Worth,  etc..  R.  Co.  v. 
White,  (Tex.  Civ.  A.)  166  SW  241. 

[a]  A  railroad  company  may  per- 
petually enjoin  lnneh  vendors  from 
going  on  its  depot  platform  or  on  its 
right  of  way  at,  or  adjacent  to.  Its 
passenger  station,  as  well  as  from 
going  on  its  passenger  coaches,  to 
sell  articles  of  food.  Ft.  Worth,  etc., 
R.  Co.  v.  White,  (Tex.  Civ.  A.)  166 
SW  241. 

[b]  Bevoklnff  lloense. — Where  a 
person  had  for  nine  years  exercised 
the-  privilege  of  entering  the  station 
and  supplying  the  passengers  with 
lunches,  without  objection  by  the 
company,  and  the  company  then  noti- 
fied him  that  he  could  no  longer  en- 
joy the  privilege.  It  having  been 
leased  to  another,  but  he  Insisted  on 
exercising  It,  and  was  ejected  by  the 
company^  employee,  but  with  no 
greater  violence  than  was  actually 
necessary,  in  an  action  by  him  for 
damages  for  assault,  the  court  held 
that  the  company  had  a  right  to  re- 
voke the  Implied  license  to  him  and 
to  exclude  him  from  the  station;  and 
that,  the  expulsion  having  been  made 
properly,  the  company  was  not  liable 
for  assault.  Fluker  v.  Georgia  R., 
etc.,  Co.,  81  Ga.  461.  8  SE  529,  12  Am 
SR  328.  2  LRA  843. 

10.  St.  Louis,  etc.,  R.  Co.  v.  Os- 
born.  67  Ark.  899,  56  SW  142;  Lan- 
drigan  v.  State,  31  Ark.  50,  25  AmR 
547;  Com.  v.  Power,  7  Mete.  (Mass.) 
596,  41   AmD  466  and  note. 

11.  IT.  S. — Donovan  v.  Pennsyl- 
vania Co.,  124  Fed.  1016.  60  CCA  168 
laff  199  U.  S.  279,  26  SCt  91,  50  L. 
ed.   192]. 

Mass. — Com.  v.  Carey,  147  Mass. 
40,  17  NE  97. 

Minn. — Godbout  v.  St.  Paul  Union 
Depot  Co..  79  Minn.  188,  81  NW  835, 
47  LRA  532. 

N.  Y.— New  York  Cent.,  etc.,  R.  Co. 
v.  Sheeley.  27  NTS  186. 

R.  I. — New  York,  etc..  R.  Co.  v. 
Bork.  23  R.  I.  218,  49  A  965:  Griswold 
v.  Webb,  16  R.  I.  649.  19  A  148,  7 
LRA  302. 

Tenn. — Summltt  v.  State,  8  Lea  413. 
41  AmR  687. 


Tex. — Denton  v.  Texas,  etc.,  R.  Co.. 
(Civ.  A.)   160  SW  118. 

Eng. — Barker  v.  Midland  R.  Co..  IS 
C.  B.  46,  86  ECL  46,  139  Reprint  1211. 

[a]  At  common  law  a  railroad 
company  Is  under  no  obligation,  as  a 
common  carrier,  to  afford  accommo- 
dations to  haekmen  for  the  trans- 
action of  their  business  of  carrying 
passengers  to  and  from  the  depots. 
of  the  company.  New  York  Cent., 
etc.,   R.   Co.  v.   Sheeley,  27   NYS    185. 

[b]  A  hsslrman  or  private  earner 
for  hire  Is  not  a  party  having  such 
relations  with  a  common  carrier  (1) 
as  will  permit  him  to  enter  a  depot 
to  solicit  business  from  passengers. 
Godbout  v.  St.  Paul  Union  Depot  Co.. 
79  Minn.  188,  81  NW  836,  47  LRA  532. 
(2)  A  common  carrier  of  passengers 
and  their  baggage  to  and  from  rail- 
road stations.  In  the  business  of 
soliciting  the  patronage  of  passengers 
at  a  railroad  station,  holds  no  rela- 
tion with  the  railroad  company  as  a 
common  carrier  and.  has  no  right, 
without  its  consent,  to  use  its  sta- 
tion grounds  and  buildings.  Com.  v. 
Carey,  147  Mass.  40,  17  NE  97;  Old 
Colony  R.  Co.  v.  Tripp.  147  Mass.  36, 

17  NE   89,   9  AmSR  661. 

(cl  On  street  running  tbronsjfe. 
oarrur'a  premises.— Where  a  street 
ran  through  and  under  premises  oc- 
cupied by  plaintiff  as  a  railroad  sta- 
tion, and  plaintiff  claimed  the  fee  In 
the  street,  subject  only  to  the  ease- 
ment, defendant  had  no  right,  against 
plaintiff's  protest,  to  take  up  a  stand 
as  a  hackman  on  such  street  within 
the  line  of  plaintiff's  premises,  and 
plaintiff  might  maintain  trespass. 
New  York,  etc,  R.  Co.  v.  Bork,  23  R. 
I.  218,  49  A  966. 

[d]  In  am  early  Sngusn  oase 
plaintiff  sued  the  railroad  company 
for  refusing  to  permit  him  to  drive 
on  its  station  premises  with  his  om- 
nibus, for  the  purpose  of  taking  per- 
sons to  the  station  and  bringing 
others  away.  All  of  the  judges  de- 
livered opinions,  holding  that  the 
case  was  not  within  the  English 
Traffic  Act  of  1854  (17  &  18  Vict), 
and  saying  that  It  would  be  extraor- 
dinary If  any  such  right  existed  in 
one  to  whom  the  company  owed  no- 
direct  duty;  that  plaintiff  was  not  a 
person  wishing  to  travel  by  the  rail- 
road, or  to  send  goods  by  It,  but  a 
person  who  carries  to  and  from  the 
railroad  persons  who  are  desirous  of 
using  or  who  have  .used  the  railroad; 
and  that  the  action  had  neither  prin- 
ciple nor  any  color  of  authority  to 
sustain  It.    Barker  v.  Midland  R.  Co., 

18  C.   B.   46,   86  ECL   46,   139    Reprint 
1281. 

19.  Donovan  v.  Pennsylvania  Co.. 
199  U.  S.  279,  26  SCt  91.  50  L.  ed. 
192  [aff  124  Fed.  1016,  60  CCA  168; 
120  Fed.  215.  57  CCA  362,  61  LRA 
140  (mod  116  Fed.  907)];  Denton  v. 
Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  160 
SW  113. 

[a]  The  Inadequacy  of  say  rem- 
edy at  law  justifies  injunctive  relief 
against  the  constant,  unlawful  at- 
tempt of  haekmen  and  cabmen  to 
enter   a    railroad    passenger    station 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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privileges  and  facilities  at  its  depot  on  their  paying 
the  company  a  certain  compensation.13  But  of 
course  the  company  has  no  power  to  exclude  from 
its  station  grounds  persons  desiring  to  transact 
business  with  it  as  a  common  carrier,14  and  cannot 
unreasonably  prohibit  a  passenger  from  having  his 
carriage,  whether  owned  by  him  or  hired  for  the 
purpose,  enter  the  station  grounds  to  deposit,  or  to 
take  away,  him  or  his  baggage.16 

Statutes  and  ordinances.  The  soliciting  of  pas- 
sengers on  trains  or  at  depots,  by  hotel  porters  or 
cabmen,  may  be,  and  sometimes  is,  prohibited  by 
statute  or  by  municipal  ordinance;"  and  such  an 
ordinance  is  not  unreasonable  by  reason  of  the  fact 
that  it  is  impossible  to  go  within  fifty  feet  of  a 
station  without  going  on  railroad  premises.17 

[T  1076]  2.  Exclusive  Privileges.  By  some  au- 
thorities, even  where  a  statute  expressly  requires 
railroad  companies  to  give  all  persons  equal  facili- 
ties for  the  use  of  their  depots,  such  a  company,  as 
owner  of  it?  stations  and  station  grounds,  has  power 
to  grant  to  individuals  exclusive  privileges  to  trans- 


act business  of  a  particular  kind  with  persons  re- 
sorting to  its  stations,18  such  as  the  exclusive  privi- 
lege of  selling  lunches,  or  of  soliciting  orders  for  the 
sale  of  lunches,  to  passengers,18  or  of  entering  on 
the  cars  or  other  vehicles  to  solicit  the  carriage  of 
passengers  or  baggage,20  since  such  a  statute  applies 
only  to  persons  having  contractual  relations  with 
the  carrier,  and  does  not  forbid  the  granting  of 
exclusive  privileges  to  persons  to  solicit  patronage 
within  the  depot  and  on  the  trains  of  a  common 
carrier;21  nor  require  it  to  allow  all  hack  drivers 
alike  to  use  its  premises  as  a  standing  ground  to 
solicit  business  at  its  depot  when  they  have  no  eon- 
tract  with  a  passenger.  The  common  carrier,  such 
as  a  railroad  company,  may  grant  to  one  person  the 
exclusive  right  of  coming  on  its  cars  and  station 
grounds  to  solicit  from  passengers  the  carriage  of 
themselves  and  their  baggage  from  the  station,  and 
may  exclude  others  from  coming  on  the  grounds  for 
such  soliciting,  so-long  as  reasonable  accommodations 
are  afforded  to  the  public  in  general  for  reaching  and 
leaving  the  station  j™  and  this  rule  applies,  although 


and  depot  grounds  to  solicit  patron- 
age, and  against  their  use  of  the 
sidewalk  in  front  of  the  station,  so  as 
to  Interfere  unduly  with  the  Ingress 
and  egress  of  passengers.  Donovan 
v.  Pennsylvania  Co..  124  Fed.  1016,  60 
CCA  168  [aff  199  U.  S.  279,  26  SCt  91, 
50  L.  ed.  192]. 

Tajnnotlons  generally  see  Injunc- 
tions [22  Cyc  724]. 

13.  New  York  Cent.,  etc..  R.  Co.  v. 
Sheeley.  27  NYS  185. 

[a]  ^easowhleueiB  of  compensa- 
tion.— Where  a  railroad  company 
offers  to  allow  all  hackmen  the  same 
privileges  and  facilities  in  its  depot 
on  their  paying  the  company  a  cer- 
tain compensation,  the  court  will  not 
Inquire  Into  the  reasonableness  of 
such  compensation.  New  York  Cent., 
etc.  R.  Co.  v.  Sheeley,  27  NYS  185. 

14.  Old  Colony  R.  Co.  v.  Tripp. 
147  Mass.  15,  17  NE  89,  9  AmSR  661; 
Summltt  v.  State,  8  Lea  (Tenn.)  413, 
41  AmR  637;  Harris  v.  Stevens,  31 
Vt.  79,  73  AmD  337. 

IB.     See  infra  I  1076. 

16.  Moore  v.  Campbell,  (6  Ark. 
681.  109  SW  644;  Emporia  v.  Shaw,  6 
Kan.  A.  808,  61  P  237;  Laddonla  v. 
Poor,  73  Mo.  A.  465.  See  also  Munici- 
pal Corporations  [28  Cyc  7261. 

Power    of    municipality, — In 


[a]  .  . 
Arkansas  under  Klrby  Dig.  5  5438, 
conferring  on  towns  the  power  to. 
regulate  the  soliciting  of  persons  who 
arrive  on  trains,  for  hotels,  etc,  and 
i  5454,  granting  the  power  to  regu- 
late omnibuses,  drays,  etc.,  and 
hotels,  a  town  is  empowered  to  pass 
an  ordinance  prohibiting  the  solicit- 
ing of  customers  for  any  hotel,  etc.. 
on  a  depot  platform  while  passenger 
trains  are  stopping;  and  the  power 
so  conferred  and  exercised  is  not  an 
Interference  with  any  common  right, 
but  is  a  proper  exercise  of  the  police 
power.  Emerson  v.  McNeil,  84  Ark. 
552.  106  SW  479,  15  LRANS  715  and 
note. 

[b]  That  a  platform  Is  railroad 
property  does  not  render  invalid  an 
ordinance  prohibiting  the  soliciting 
of  customers  for  any  hotel,  etc.,  on  a 
depot  platform  while  passenger 
trains  are  stopping.  Emerson  v.  Mc- 
Neil. 84  Ark.  552,  106  SW  479,  15 
LRANS  715. 

[c]  "Depot.*'— An  ordinance  of  the 
city  of  Hot  Springs  made  it  unlawful 
for  any  person  to  drum  or  solicit 
business  for  a  hotel  on  the  trains  or 
in  depots  of  any  railroads,  the  word 
"depot,"  in  the  ordinance.  Included 
not  only  the  depot  building,  but  the 
platform  and  grounds'  connected 
therewith  and  used  by  the  company 
for  Its  business  with  the  public. 
Moore  v.  Campbell,  86  Ark.  581,  109 
SW  544. 

[d]  Change  of  ownership  does  not 
suspend  ordinance. — Where  an  ordi- 
nance  prohibits   hack   and   bus   men 
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from  soliciting  custom  on  the  plat- 
form of  the  depot  of  a  certain  rail- 
road company,  mere  change  of  own- 
ership, or  in  the  name  of  the  owner, 
of  the  depot,  does  not  suspend  the 
operation  ot  the  ordinance.  Emporia 
v.  Shaw,  6  Kan.  A.  808,  51  P  237. 

Ie]  Proprietor  of  hotel  within 
orpin anoe. — An  ordinance  prohibiting 
any  person  from  entering  on  any 
depot  platform,  or  on  the  premises 
of  any  railroad  within  the  city,  for 
the  purpose  of  soliciting  patronage 
for  any  hotel,  applies  to  the  proprie- 
tor of  an  hotel  who  undertakes  to 
perform  the  work  of  a  "runner"  for 
his  house.  Laddonla  v.  Poor,  73  Mo. 
A.  465. 

17.  Laddonla  v.  Poor,  73  Mo.  A. 
465. 

18.  Atlanta  Terminal  Co.  v.  Amer- 
ican Baggage,  etc.,  Co.,  125  Ga.  677, 
54  SE  711;  Old  Colony  R.  Co.  v. 
Tripp.  147  Mass.  35,  17  NB  89.  9  Am 
SR  661;  Beadell  v.  Eastern  Counties 
R.  Co.,  2  C.  B.  N.  S.  509,  89  ECL  509, 
140  Reprint  515.  Compare  Marriott 
v.  London,  etc.  R  Co,  1  C  B.  N.  S. 
499,  87  ECL  499,  140  Reprint  205 
(where  such  an  arrangement  was 
held  a  breach  of  the  statute  prohibit- 
ing undue  preferences,  on  account  of 
the  Inconvenience  it  inflicted  on  the 
public).' 

[a]  Private  enterprise  in  baggage 
room  Where  a  corporation,  acting 
for  a  common  carrier  .in  providing  a 
baggage  room  and  in  receiving  and 
taking  baggage,  contracts  with  a  sec- 
ond corporation  to  allow  it  the  exclu- 
sive right  to  carry  on  a  private  enter- 
prise in  its  baggage  room,  but  com- 
plies with  its  duty  to  a  third  corpora- 
tion as  a  member  of  the  public  gen- 
erally by  receiving  and  checking  such 
parcels,  accompanied  by  a  ticket  or 
other  evidence  of  the  right  of  trans- 
portation, and  giving  such  third  cor- 
poration, as  to  such  parcels  as  are  at- 
tended with  tickets,  the  preference 
over  the  parcels  tendered  by  the  sec- 
ond corporation  to  go  on  storage,  the 
first  corporation  does  not  violate  any 
duty  to  the  third,  and  the  latter  can- 
not challenge  the  legality  of  the  con- 
tract between  the  first  and  second 
corporations,  or  enjoin  operations 
thereunder.  Atlanta  Terminal  Co.  v. 
American  Baggage,  etc,  Co.,  125  Ga. 
677,  54  SE  711. 

19.  Fluker  v.  Georgia  R.,  etc.,  Co., 
81  Ga.  461.  8  SE  529,  12  AmSR  328, 
2  LRA  843. 

30.  Dlngman  v.  Duluth,  etc.,  R 
Co..  164  Mich.  328,  130  NW  24,  32 
LRANS  1181  and  note  [disappr  and 
dist  Kalamazoo  Hack,  etc.,  Co.  v. 
Sootsma,  84  Mich.  194,  47  NW  667.  22 
AmSR  692,  10  LRA  819];  Barney  v. 
Oyster  Bay,  etc..  Steamboat  Co.,  67 
N.  Y.  301.  23  AmR  115;  Lewis  v. 
Weatherford.  etc.,  R.  Co.,  36  Tex.  Civ. 
A.  48.  81  SW  111  (exclusive  right  to 


solicit  transfer  business  on  trains). 

[a]  Reasons  for  role^-(l)  "That 
the  privilege  of  dealing  with  a  com- 
petent and  trustworthy  baggage 
agent  is  a  valuable  one.  seems  too 
obvious  for  argument.  The  traveling 
stranger  is  often  Ignorant  of  the  loca- 
tion of  termini  or  his  destination, 
and  the  best  means  of  transportation 
to  and  from  the  same.  He  is  entitled 
to  receive  this  Information,  and  to 
receive  It  from  one  wHose  position 
upon  the  train  Is  a  guaranty  that  be 
Is  responsible  and  may  be  safely  In- 
trusted with  the  person  or  property 
of  the  traveler.  In  large  cities, 
scores,  nay  hundreds,  are  engaged  in 
the  same  business  as  is  the  plaintiff. 
To  compel  the  railroad  company  to 
transport  all  persons  who  desired  to 
solicit  the  transportation  of  pas- 
sengers or  baggage  would,  of  neces- 
sity, result  in  the  refusal  of  the  com- 
pany to  carry  any,  and,  as  a  conse- 
quence, the  denial  to  the  traveling 
public  of  a  service  of  the,  greatest 
possible  importance.  But  suppose  the 
railroad.  Instead  of  refusing  to  carry 
all,  permitted  two  or  more  baggage 
agents  upon  its  trains.  The  condi- 
tions which  would  result  from  such 
a  course  would  at  once  become  in- 
tolerable. Rival  agents  would  be- 
siege the  passenger  for  his  business 
to  his  infinite  annoyance,  and,  when 
he  finally  made  a  selection,  he  would 
have  no  means  of  knowing  that  he 
had  chosen  either  a  competent  or  re- 
sponsible agency  for  its  transaction." 
Dlngman  v.  Duluth,  etc.,  R.  Co.,  164 
Mich.  328,  330.  130  NW  24,  32  LRA 
NS  1181  and  note.  (2)  "To  admit  all 
transfer  agents  would  amount  not 
only  to  an  inconvenience  to  the  trav- 
elling public,  but  would  render  It 
well  nigh  Impossible  to  establish  any 
rules  or  regulations  in  regard  to  the 
business  whatever."  Lewis  v. 
Weatherford,  etc.,  R  Co.,  36  Tex.  Civ. 
A.  48,  52.  81  SW  111. 

31.  Godbout  v.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188.  81  NW  836, 
47  LRA  532  (construing  Gen. .  St. 
fl894]  I  380);  Oregon  Short  Line  R 
Co.  v.  Davidson,  33  Utah  370.  94  P 
10.  16  LRANS  777  and  note,  14  Ann 
Cas  489;  Norfolk,  etc.,  R.  Co.  v.  Old 
Dominion  Baggage  Co.,  99  Va.  Ill,  37 
SE  784.  50  LRA  722. 

33.  Brown  v.  New  York  Cent.,  etc., 
R.  Co..  76  Hun  365.  27  NYS  69  [app 
dism  151  N.  Y.  674  mem,  46  NE  1145 
mem]. 

33.  U.  S. — Terminal  Taxtcab  Co. 
v.  Kutz.  241  U.  S.  262.  86  SCt  583.  60 
L.  ed.  984,  AnnCasl916D  765;  Dono- 
van v.  Pennsylvania  Co.,  199  U.  S. 
279.  26  SCt  91,  50  L.  ed.  192  [all  124 
Fed.  1016,  60  CCA  168];  Depot  Car- 
riage, etc..  Co.  v.  Kansas  City  Ter- 
minal R.  Co.,  190  Fed.  212. 

Colo. — Union  Depot,  etc.  R.  Co.  v. 
Meeking.   42   Colo.   89,   94   P   16,   126 
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the  person  to  whom  the  exclusive  privilege  has  been 
granted  is  not  a  duly  licensed  hackman,  in  accord- 
ance with  a  municipal  ordinance.14    But  this  rule 


does  not  prevent  others  from  entering  to  deliver  or 
receive  passengers  or  baggage  on  an  order  or  con- 
tract.28 


AmSR  145. 

Conn. — New  York,  etc.,  R.  Co.  v. 
Scovill,  71  Conn.  136.  41  A  246,  71 
AmSR  159.  42  LRA  157. 

Ga. — Kates  v.  Atlanta  Baggage, 
etc.,  Co..  107  Oa.  636,  34  SE  372,  46 
LRA  431. 

Mass. — Boston,  etc.,  R.  Co.  v.  Sulli- 
van, 177  Mass.  230,  58  NE  689,  83 
AmSR  275;  Boston,  etc.,  R.  Co.  v. 
Brown.  177  Mass.  65,  58  NE  189,  62 
LRA  418;  Old  Colony  R.  Co.  v.  Tripp, 
147  Mass.  85,  17  NE  89,  9  AmSR  661. 

Minn. — Godbout  v.  St.  Paul  Union 
Depot  Co.,  79  Minn.  188,  81  NW  835, 
47  LRA  632. 

N.  H. — Heddlng  v.  Gallagher,  72  N. 
H.  377,  57  A  225.  64  LRA  811  [11m 
69  N.  H.  650,  45  A  96.  76  AmSR  204]. 

N.  T. — Brown  v.  New  York  Cent., 
etc.,  R.  Co.,  75  Hun  S55,  27  NYS  69 
[app  dlsm  151  N.  Y.  674  mem,  46  NE 
1145  mem];  New  York  Cent.,  etc.,  R. 
Co.  v.  Flynn.  74  Hun  124,  26  NYS  869; 
New  York  Cent.,  etc.,  R.  Co.  v.  Ryan, 
71  Misc.  241,  129  NYS  55;  New  York 
Cent.,  etc.,  R.  Co.  v.  Warren,  31  Misc. 
671,  64  NYS  781;  New  York  Cent., 
etc..  R.  Co.  v.  Sheeley,  27  NYS  185. 

Oh. — Snyder  v.  Union  Depot  Co.,  19 
Oh.  Cir.  Ct  368.  10  Oh.  Clr.  Dec.  646. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Godfrey,  28  Pa.  Co.  326,  19  Montg.  Co. 
129. 

Tex. — Denton  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  160  8W  US. 

Utah. — Oregon  Short  Line  R.  Co.  v. 
Davidson.  33  Utah  370,  94  P  10.  16 
LRANS  777  and  note,  14  AnnCas  489 
and  note. 

Va.— Norfolk,  etc.,  R.  Co.  v.  Old 
Dominion  Baggage  Co.,  99  Va.  111. 
37  SE  784.  50  LRA  722. 

Eng. — Painter  v.  London,  etc.,  R. 
Co.,  2  C.  B.  N.  S.  702,  89  ECL  702.  140 
Reprint  692;  Beadell  v.  Eastern  Coun- 
ties R.  Co.,  2  C.  B.  N.  S.  509,  89  ECL 
609,  140  Reprint  515  [dlst  Marriott  v. 
London,  etc.,  R.  Co..  1  C.  B.  N.  S.  499, 
87  ECL  499,  140  Reprint  205];  Perth 
Gen.  Station  Committee  v.  Rosa, 
[1897]  A.  C.  479;  Barker  v.  Midland 
R.  Co..  18  C.  B.  46,  86  ECL  46,  139 
Reprint  1281. 

[a]  Jteaaons  for  rule.— (1)  "Trans- 
portation companies,  such  as  express 
or  carriage  companies,  do  not  have 
the  rights,  which  must  "be  enjoyed  by 
the  public  at  large,  of  being  allowed 
egress  and  Ingress  at  the  railway 
stations.  The  railway  company  has 
the  right  to  make  the  one  contract 
with  one  concern  to  serve  the  gen- 
eral public  at  fixed  and  certain  and 
reasonable  charges  for  the  transpor- 
tation of  persons  and  baggage  from 
one  depot  to  another,  and  from  depots 
to  hotels  and  residences  and  business 
nouses."  Depot  Carriage,  etc.,  Co.  v. 
Kansas  City  Terminal  R.  Co.,  190 
Fed.  212.  214.  (2)  "If  the  public  is 
entitled  to  the  best  service  at  rail- 
road terminals,  and  If  It  provides 
such  service,  it  would  be  a  palpable 
absurdity  to  say  that  It  must,  upon 
grounds  of  public  policy,  permit  that 
service  to  be  crippled  and  paralyzed 
by  the  admission  to  Its  stations  of 
large  numbers  of  irresponsible  men 
clamorously  seeking  the  privilege  of 
performing  the  same  service.  But  If 
its  duty  to  its  passengers  does  not 
require  the  presence  on  the  arrival 
of  trains  of  soliciting  agents  for  the 
transfer  of  baggage,  it  is  difficult  to 
explain  why  It  is  obliged  to  permit 
others  to  perform  that  service,  or 
why.  If  it  makes  arrangements  for 
such  unnecessary  convenience  of  its 
passengers,  by  engaging  competent 
men  for  the  work,  it  must  also  fur- 
nish facilities  for  others  to  engage 
In  the  same  enterprise  without  com- 
pensation. An  onerous  duty  of  that 
character  can  only  be  imposed  by- 
legislative  action."  Heddlng  v.  Gal- 
lagher. 72  N.  H.  377,  395.  57  A  225, 
64  LRA  811  [11m  69  N.  H.  660.  46  A 
96,  76  AmSR  204,  70  N.  H.  631.  47  A 
614]. 


[b]  "The  leading;  ease  is  Old  Col- 
ony R.  Co.  v.  Tripp,  147  Mass.  35,  17 
NE  89,  9  AmSR  661.  The  railroad 
company  entered  Into  an  exclusive 
contract  with  one  to  furnish  the 
means  to  carry  passengers  and  their 
baggage  from  its  station.  All  others 
were  prohibited  from  entering  the 
company  grounds  to  solicit  business, 
although  they  might  enter  to  deliver 
or  receive  passengers  upon  order. 
The  following  statute  was  construed: 
'Every  railroad  corporation  shall  give 
to  all  persons  or  companies  reason- 
able and  equal  terras,  facilities,  and 
accommodations  for  the  transporta- 
tion of  themselves,  their  agents  and 
servants,  and  of  any  merchandise  and 
other  property  upon  its  railroad,  and 
for  the  use  of  Its  depot  and  other 
buildings  and  grounds;  and,  at  any 
point  where  Its  railroad  connects 
with  another  railroad,  reasonable  and 
equal  terms  and  facilities  of  Inter- 
change.' Pub.  St.  1882  (Mass.)  c.  112, 
|  188.  The  majority  of  the  court 
held  that  the  use  of  Its  depots  and 
grounds  obviously  meant  a  use  of 
right;  that  the  statute  did  not  in- 
tend to  prescribe  who  shall  have  the 
use  of  the  grounds,  but  to  provide 
that  all  who  have  the  right  to  use 
them  shall  be  furnished  by  the  com- 

?any  with  equal  conveniences;  that 
he  statute  applied  only  to  relations 
between  railroads  as  common  car- 
riers and  their  patrons;  that  the  de- 
fendant, in  his  business  as  solicitor 
of  the  patronage  of  passengers,  held 
no  relations  with  the  plaintiff  as  a 
common  carrier,  and  had  no  right  to 
its  station  grounds  and  buildings." 
Godbout  v.  St.  Paul  Union  Depot  Co., 
79  Minn.  188.  196,  81  NW  816,  47  LRA 
632. 

[c]  Discretion  of  carrier. — "In 
regulating  matters  of  this  kind,  a 
wide  discretion  Is  necessarily  in- 
trusted to  the  managers  of  the  rail- 
road. They  are  in  a  situation  which 
should  make  them  the  best  judges  of 
what  promotes  the  comfort  of  those 
who  ride  upon  their  road.  Courts 
will  always  be  slow  to  pronounce  un- 
reasonable any  rule  purporting  to  be 
directed  towards  that  end,  which  they 
have  deliberately  adopted."  New 
York,  etc.,  R.  Co.  v.  Scovill,  71  Conn. 
136,  147,  41  A  246,  71  AmSR  169,  42 
LRA  157. 

[dl  Win  not  unnecessary,  onras 
sonatas,  or  arbitrary,  a  railroad  may 
make  arrangements  with,  including 
the  granting  of  special  privileges  to, 
a  single  concern  to  supply  passengers 
arriving  at  Its  terminals  with  hacks 
and  cabs,  and  it  is  not  bound,  at  least 
in  the  absence  of  valid  state  legisla- 
tion requiring  it  to  do  so,  to  accord 
similar  privileges  to  other  persons, 
even  though  they  are  licensed  hack- 
men.  Such  an  exclusive  arrangement 
is  not  a  monopoly  in  the  odious  sense 
of  the  word,  nor  does  it  Involve  an 
improper  use  by  a  railroad  company 
of  its  property.  Donovan  v.  Pennsyl- 
vania Co..  199  U.  S.  279.  26  SCt  91,  60 
L.  ed.  192. 

[e]  Subject  only  to  regulation  by 
the  state,  in  the  interest  of  the  pub- 
lic, as  to  fares  to  be  charged  and 
service  to  be  furnished,  a  railroad 
may  prohibit  all  but  one  carriage 
concern  from  soliciting  on  its  depot 
grounds  the  carriage  therefrom  of 
passengers  and  their  baggage.  Ore- 
gon Short  Line  R.  Co.  v.  Davidson,  38 
Utah  370,  94  P  10,  16  LRANS  777,  14 
AnnCas  489  and  note. 

[f]  A  anion  depot  company  (1)  In 
a  city  has  a  right  to  make  an  exclu- 
sive contract  with  a  concern  for  the 
transfer  of  passengers  In  that  city, 
and  may  lawfully  refuse  to  grant  to 
others  engaged  In  the  same  business 
an  opportunity  to  use  the  depot  and 
adjacent  grounds  to  solicit  patronage 
on  equal  terms.  Depot  Carriage,  etc., 
Co.  v.  Kansas  City  Terminal  R.  Co.. 
190    Fed.    212;    Godbout    v.    St.    Paul 


Union  Depot  Co.,  79  Minn.  188,  II 
NW  836,  47  LRA  532;  State  v.  Union 
Depot  Co.,  71  Oh.  St.  379,  73  NE  633, 

68  LRA  792.  2  AnnCas  186  and  note; 
Snyder  v.  Union  Depot  Co..  19  Oh. 
Clr.  Ct.  368,  10  Oh.  Clr.  Dec.  645.  (!) 
Thus  a  contract  by  which  to  afford 

?assengers  opportunity  to  arrange 
or  the  carriage  of  themselves  and 
baggage  from  the  depot,  entered  Into 
by  a-depot  company  with  a  hack  com- 
pany, where  such  hack  company  fur- 
nishes men  to  meet  all  trains  coming 
into  the  city,  and  also  furnishes  a 
man  at  the  depot  to  serve  Incoming 
passengers,  the  rates  charged  for 
such  services  to  be  reasonable,  and 
not  greater  than  the  scale  of  charges 
fixed  i  by  ordinance,  In  consideration 
of  which  such  hack  company  is  given 
the  exclusive  privilege  of  soliciting 
patronage  within  the  depot  and  on 
the  trains,  furnishes  a  reasonable  and 
proper  arrangement,  not  interfering 
with  the  rights  of  the  traveling  pub- 
lic. Godbout  v.  St.  Paul  Union  Denot 
Co.,  79  Minn.  188,  81  NW  835.  47  LRA 
532. 

[g]  A  railway  company  may  rent 
a  portion  of  Its  baggage  room  to  a 
corporation  or  to  an  individual,  and 
may  concede  to  it  or  to  him  the  privi- 
leges necessarily  incident  to  the  oc- 
cupancy and  use  thereof,  provided 
that  bo  doing  does  not  Interfere  with 
the  exercise  by  any  other  person  of 
any  right  which  it  may  lawfully  de- 
mand of  the  company  as  a  common 
carrier.  Kates  v.  Atlanta  Baggage. 
etc..  Co..  107  Ga.  636.  34  SE  372,  46 
LRA  431. 

[h]  Bntry  after  notlee  of  privi- 
lege.— A  subsequent  entry  to  solicit 
Satronage,  by  one  who  has  been  noti- 
ce! that  the  exclusive  right  to  enter 
its  grounds  to  solicit  the  patronage 
of  passengers  has  been  granted  to 
another,  is  unlawful,  and  the  fact 
that  he  does  so  under  a  contract  with 
a  certain  hotel  to  transport  pas- 
sengers from  the  station  to  the  hotel 
will  not  avoid  his  liability,  since 
notice  to  the  carrier  was  notice  to 
the  hotel.  Boston,  etc  R.  Co.  v 
Brown,  177  Mass.  65,  68  NE  189.  52 
LRA  418. 

fi]  JL  railroad  company  may  maln- 
tain  trespass  against  the  owner  of 
express  teams,  a  common  carrier  of 
passengers  and  their  baggage  to  and 
from  a  railroad  station,  for  using, 
without  the  consent  of  the  company, 
the  latter's   grounds,   buildings,  and 

filatforms  for  the  purpose  of  soHcK- 
ng  the  patronage  of  passengers,  the 
exclusive  privilege  of  doing  which 
has  been  granted  to  another.  Old 
Colony  R.  Co.  v.  Tripp,  147  Mass.  35, 
17  NE  89,  9  AmSR  661. 

84.  Boston,  etc.,  R.  Co.  v.  Sullivan. 
177  Mass.  230,  68  NE  689,  83  AmSR 
275. 

[a]  Want  of  license  no -defense  to 
Injunction*— Where  a  carrier,  after 
having  sold  the  exclusive  privilege  of 
entering   Its   depot   grounds   for  the 

Surpose  of  soliciting  passengers  and 
aggage,  notified  defendants,  who 
were  hackmen  and  baggagemen,  not 
to  enter  its  depot  grounds  for  such 
purpose,  the  fact  that  the  person  to 
whom  the  privilege  was  sold  was  not 
a  duly  licensed  hackman.  In  accord- 
ance with  the  city  ordinance,  was  no 
defense  to  a  bill  by  the  carrier  for 
an  Injunction  restraining  such  hack- 
man  from  entering  its  premises. 
Boston,  etc.,  R.  Co.  v.  Sullivan,  177 
Mass.  230,  58  NE  689.  83  AmSR  275. 

25.  U.  S. — Donovan  v.  Pennsyl- 
vania Co..  199  U.  S.  279.  26  SCt  91.  56 
L.  ed.  192. 

Mass. — Old  Colony  R.  Co.  v.  Tripp, 
147  Mass.  35.  17  NE  89,  9  AmSR  661. 

Minn. — Godbout  v.  St.  Paul  TJnion 
Depot  Co.,  79  Minn.  188,  81  NW  835. 
47  LRA  532. 

■N.  H. — Heddlng  v.  Gallagher.  72 
N.  H.  377.  67  A  225,  64  LRA  111  [lim 

69  N.  H.  650.  45  A  96.  76  AmSR  204]. 


For  later  eases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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According  to  other  authorities,  a  railroad  com- 
pany has  no  right  to  grant  to  one  haekman  the  ex- 
clusive privilege  of  entering  its  grounds  to  solicit 
the  carriage  of  passengers  or  baggage  to  the  exclu- 
sion of  others,28  on  the  ground  that  it  would  create 
a  monopoly,  prevent  competition,  and  inconvenience 
the  public,*7  and  as  being  against  a  constitutional 
or  statutory  provision  requiring  all  railroad  com- 
panies to  grant  equal  facilities  for  the  transporta- 
tion of  passengers  and  freight  to  all  persons. 

A  railroad  company  owning  or  operating  a  dock 
or  wharf  in  connection  with  its  depot  grounds  can- 
not grant  the  exclusive  privilege  of  receiving  and 
discharging  passengers  thereat  to  one  steamboat 
company  to  the  exclusion  of  all  others.19 


.  [*,  1077]  3.  Designating  Places  for  Hacks  to 
Stand.  Even  though  a  carrier  has  no  power  to 
grant  an  exclusive  privilege  to  one  hack  or  omnibus 
line  to  occupy  the  depot  grounds  with  its  vehicles 
and  solicit  the  patronage  of  incoming  passengers,  it 
has  power  to  designate  the  place  abutting  on  the 
platform  where  the  owners  of  competing  lines  shall 
stand  their*  respective  vehicles  while  awaiting  the 
arrival  and  departure  of  trains,  and  where  they 
shall  receive  and  discharge  passengers  and  hag- 
gage;*0  and  it  may  remove  one  who  willfully  dis- 
obeys such  a  regulation,  using  as  much  force  as  may 
be  necessary.*1  Such  designation  may  also  be  made 
by  a  municipal  regulation,**  and  this  power  is  not 
affected  by  any  contract  a  haekman  may  make  with 


N.  Y. — Brown  v.  New  York  Cent., 
etc,  R.-Co.,  76  Hun  S56,  27  NY8  69 
fapp  dism  151  N.  Y.  674  mem.  46  NE 
1145  mem];  New  York  Cent.,  etc..  R. 
Co.  v.  Ryan,  71  Misc.  241.  12»  NY8 
56. 

Ota. — State  v.  Union  Depot  Co.,  71 
Oh.  St.  379,  73  NE  633,  68  LRA  793, 
2  AnnCaa  186  and  note. 

R.  I. — Griswold  v.  Webb,  16  R.  I, 
«4».  19  A  143.  7  LRA  302. 

Tenn. — Summitt  v.  State,  8  Lea 
413.  41  AmR  637. 

[a]  steals  of  rule. — "The  right  of 
a  haekman  or  a  Job-teamster  to  enter 
a  railroad  station  in  the  prosecution 
of  his  business,  when  it  exists.  Is 
derived  from,  or  Is  Included  in,  the 
passenger's  right,  as  against  the 
railroad  to  reasonable  means  of 
transportation  for  himself  and  bag- 
gage, and  is  not  a  right  derived  from 
any  duty  which  the  corporation  owes 
him  directly  as  a  connecting  common 
carrier.  If  it  is  bound  to  admit  him 
to  its  station  under  any  circum- 
stances, it  is  so  bound  only  when  be 
is  employed  by  a  passenger,  and 
hence  represents  the  latter  as  his 
servant  or  agent,  or  when  it  falls  to 
afford,  the  passenger  reasonable  fa- 
cilities of  egress  from  its  grounds." 
Heddlng  v.  Gallagher.  72  N.  H.  377. 
394,  67  A  225.  64  LRA  811  [Urn  69 
N.  H.  650.  45  A  96,  76  AmSR  204,  70 
N.   H.   631,  47  A  614]. 

[b]  A.  regulation  of  a  union  depot 
company,  excluding  therefrom  all 
others  engaged  In  a  like  business, 
except  for  the  purpose  of  delivering 
or  receiving  passengers  who  shall 
have  previously  employed  them,  is 
reasonable,  and  may  be  enforced,  as 
long  as  the  transfer  company  fur- 
nishes adequate  accommodations.  In 
the  way  of  vehicles,  to  meet  the 
needs  of  the  traveling  public,  and 
makes  no  greater  charge  for  carrying 
passengers  and  baggage  from  such 
station  than  is  made  by  others  for 
like  services.  State  v.  union  Depot 
Co.,  71  Oh.  St.  379,  73  NE  633,  68  LRA 
792,  2  AnnC&s  186:  Snyder  v.  Union 
Depot  Co.,  19  Oh.  Clr.  Ct.  368,  10  Oh. 
Clr.  Dec.  645. 

[c]  A  haekman  with  a  cheek  for 
baggage  may  enter  the  baggage  room 
therefor.  Summitt  v.  State,  8  Lea 
(Tenn.)   413,  41  AmR  637. 

86.  111. — Pennsylvania  Go.  v.  Chi- 
cago, 181  111.  289,  64  NE  825,  53  LRA 
221. 

Ind. — Indianapolis  Union  R.  Co.  v. 
Dohn,  163  Ind.  10,  63  NE  937,  74  Am 
SR  274.  46  LRA  427. 

Ky. — Palmer  Transfer  Co.  v.  An- 
derson, 131  Ky.  217,  115  SW  182,  133 
AmSR  237,  19  LRANS  766;  McConnell 
v.  Pedigo,  92  Ky.  465,  18  SW  15,  IS 
KyL  689;  McConnell  v.  Pedigo,  12 
KyL  760. 

Mich. — Kalamazoo  Hack,  etc.,  Co. 
v.  Sootsma,  84  Mich.  194,  47  NW  667, 
22  AmSR  693  and  note,  10  LRA  819. 

Miss. — State  v.  Reed.  76  Miss.  211. 
24  S  308.  71  AmSR  628,  43  LRA  134. 

Mo. — Cravens  v.  Rodgers.  101  Mo. 
247,  14  SW  106. 

Mont. — Montana  Union  R.  Co.  ▼. 
Langlois,  9  Mont  419.  24  P  209,  18 
AmSR  745.  8  LRA  753. 

(al  JL  depot  corporation,  under  its 
charter   power  to  make   regulations 


f governing  its  depot,  cannot  dlscrlm- 
nate  between  the  owners  of  public 
vehicles  by  allowing  one  to  stand 
and  solicit  business  before  tho  en- 
trance to  its  depot,  and  then  exclude 
others.  Indianapolis  Union  R.  Co.  v. 
Dohn.  168  Ind.  10,  63  NE  937,  74  Am 
SR  274,  45  LRA  427. 

[b]  Owner  of  exoluslve  privilege 
oaanot  keep  off  others. — The  owner 
of  a  bus  line  who  has  made  an  ap- 
proach to  a  depot  platform,  under  an 
oral  agreement  with  the  railroad 
company  that  he  shall  have  its  ex- 
clusive use,  cannot  conflne  the  teams 
of  a  rival  line  to  other  parts  of  the 

flatform  at  which  the  chance  of  get- 
ing  passengers  Is  not  so  good,  and 
to  which  in  dry  weather  vehicles  can 
be  driven  or  hacked  up  with  some 
difficulty,  while  In  wet  weather  it  is 
very  hard  so  to  do.  Cravens  v. 
Rodgers,  101  Mo.  217,  14  SW  106. 
■  8v7  III. — Pennsylvania  Co.  v. 
Chicago.  181  111.  289,  54  NE  825,  63 
LRA22S. 

Ind. — Indianapolis  Union  R.  Co.  v. 
Dohn,  163  Ind.  10,  53  NE  937,  74 
AmSR  274,  46  LRA  427. 

Ky. — Palmer  Transfer  Co.  v.  An- 
derson, 131  Ky.  217,  115  SW  182,  133 
AmSR  237.  19   LRANS   766. 

Mich. — Kalamasoo  Hack.  etc..  Co.  v. 
Sootsma.  84  Mich.  194,  47  NW  667, 
22  AmSR  693  and  note,  10  LRA 
819.  -v 

Miss.— State  v.  Reed.  76  Miss.'  211, 
24  S  308,  71  AmSR  628.  43  LRA  134. 

Mo. — Cravens  v.  Rodgers,  101  Mo. 
247.  14  SW  106. 

Mont. — Montana  Union  R.  Co.  v. 
Langlois,  9  Mont.  419.  24  P  209,  18 
AmSR  746.  8  LRA  753. 

[a]  Statement  of,  and  reasons  for, 
rale. — "While  we  recognize  that  the 
companies  which  control  the  depot 
grounds  and  buildings  may  make 
needful  rules  for  their  regulation,  yet 
they  cannot  grant  special  privileges 
beyond  the  limits  of  their  own  land, 
and  make  a  contract  with  one  which 
gives  him  the  right  to  carry  pas- 
sengers from  their  depot  beyond  their 
own  lines  and  exclude  others  from 
such  privilege  of  carriage.  If  such 
companies  control  the  transportation 
of  passengers  and  merchandise  be- 
yond their  own  lines,  such  power 
might  be  exercised  solely  for  their 
own  benefit  and  not  for  that  of  the 
public.  They  cannot  make  a  rule 
under  which  certain  persons  are  al- 
lowed to  occupy  the  streets  or  con- 
trol travel  and  exclude  others  there- 
from, regardless  of  any  wrongdoing 
or  misconduct  on  the  part  of  the  per- 
sons so  excluded.  An  attempt  to  ex- 
ercise a  power  of  that  character 
would  be  unreasonable  and  unauthor- 
ised under  the  law."  Pennsylvania 
Co.  v.  Chicago.  181  111.  289.  299.  54 
NE  825,  63  LRA  223.  To  same  effect 
Indianapolis  Union  R.  Co.  v.  Dohn, 
163  Ind.  10,  53  NE  937.  74  AmSR  274. 
45  LRA  427;  State  v.  Reed,  76  Miss. 
211.  24  S  308,  71  AmSR  528.  43  LRA 
134;  Cravens  v.  Rodgers,  101  Mo.  247, 
14  SW  106;  Montana  Union  R.  Co.  v. 
Langlois,  9  Mont.  419,  24  P  209.  18 
AmSR  745,  8  LRA  763. 

88.  Kalamasoo  Hack,  etc.,  Co.  v. 
Sootsma.  84  Mich.  194,  47  NW  667.  22 
AinSR   «93   and   note,    10    LRA   819;. 


Cravens  v.  Rodgers,  101  Mo.  247,  14 
SW  106;  Montana  Union  R.  Co.  v- 
Langlols,  9  Mont.  419,  24  P  209,  18 
AmSR  745,  8  LRA  762. 

80.  Indian  River  Steamboat  Co,  v. 
East  Coast  Transp.  Co.,  28  Fla.  387, 
10  8  480,  29  AmSR  268;  Coeur  d'Alene, 
etc,  Transp.  Co.  v.  FerreU,  22  Ida, 
762,  128  P  565,  43  LRANS  965  and 
note. 

[a]  Seasons  for  rule.— "Such  a 
doctrine  would  lead  to  the  legalizing 
of  a  monopoly,  and  the  sanction  of 
an  unfair  and  unjust  preference  be- 
tween connecting  and  competing 
lines  of  transportation."  Indian 
River  Steamboat  Co.  v.  East  Coast 
Transp.  Co.,  28  Fla.  387,  436.  10  S 
480,  29  AmSR  268.  To  same  effect 
Coeur  d'Alene.  etc..  Transp.  Co.  v. 
FerreU,  22  Ida.  762,  128  P  665,  43 
LRANS  965  and  note. 

80.  Hot  Springs  v.  Demby,  90  Ark. 
674.  119  SW  1126.  184  AmSR  48; 
Lucas  v.  Herbert,  148  Ind.  64.  47  NE 
146,  37  LRA  376-  Cole  v.  Rowen,  88 
Mich.  219.  50  NW  138,  13  LRA  848 
[dlst  Kalamasoo  Hack,  etc.,  Co.  v. 
Sootsma,  84  Mich.  194.  47  NW  667,  22 
AmSR  693,  10  LRA  819  and  note]; 
Smith  v.  New  York,  etc.  R.  Co.,  149 
Pa.  249,  24  A  304. 

[a]  Hot  discrimination. — "The 
mere  fact  that  the  railroad  company 
Axes  and  determines  the  place  where 
each  particular  hack  shall  stand  Is 
not  a  discrimination  between  hack- 
men,  but  is  a  necessary  rule  to  pre- 
vent quarrels  for  place,  so  often  seen 
among  hackmen  around  depots."  Cole 
v.  Rowen,  88  Mich.  219,  224,  60  NW 
138.  13  LRA  848. 

[b]  Away  from  entrance  to  sta- 
tion.— A  railroad  company  has  a  right 
to  order  that  hacks  shall  not  stand  In 
front  of  the  entrance  to  Its  station. 
Smith  v.  New  York,  etc.,  R.  Co.,  149 
Pa.  249,   24  A  804. 

31.  Cole  v.  Rowen,  88  Mich.  219. 
50  NW  138.  13  LRA  848  Jdlst  Kala- 
masoo Hack,  etc.,  Co.  v.  Sootsma,  84 
Mich.  194,  47  NW  667.  22  AmSR 
693.  10  LRA  819]:  Smith  v.  New 
York,  etc..  R  Co.,  149  Pa.  249,  24  A 
304. 

[a]  SJeetlon  from  stand  assigned 
to  another. — A  railroad  company 
owning  the  grounds  surrounding  Its 
depot  lias  a  right  to  adopt  and  en- 
force regulations  assigning  stands 
for  each  bus  and  hack  driver  while 
waiting  for  trains;  and,  where  plain- 
tiff resisted  such  regulation,  the  sta- 
tion master  is  not  guilty  of  assault 
and  battery  in  taking  hold  of  him 
and  ejecting  him  from  the  stand  as- 
signed to  another.  Cole  v.  Rowen, 
88  Mich.  219,  60  NW  138.  13  LRA  848 
and  note. 

Vailnre  or  refusal  to  comply  with 
regulations  as  grounds  for  ejection 
see  generally  infra  SI  1167-1171. 

38.  Veneman  v.  Jones,  118  Ind. 
41,  20  NE  644,  10  AmSR  100;  Ottawa 
v.  Bodley.  67  Kan.  178,  72  P  545. 

[a]  Seasons  for  municipal  power 
of  regulation. — "A  regulation  of 
hackmen  and  others  who  solicit  pas- 
sengers at  railway  stations  is  in  the 
Interest  of  peace  and  good  order  and 
obviously  essential  to  the  convenience 
and  comfort  of  travelers.  The  plac- 
ing of  them  under  the  direction  and 
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a  passenger  to  meet  him  at  a  place  other  than  that 
designated  by  the  officer  exercising  such  power.** 
An  ordinance  establishing  hack  and  street  car 
stands  at  a  depot,  which  requires  the  hack  drivers 
to  remain  with  the  vehicles  but  which  makes  no 
similar  requirements  as  to  the  persons  in  charge  of 


the  can,  is  invalid  as  an  unreasonable  discrimina- 
tion;*4 bat  an  ordinance  establishing  hack  stands 
at  a  depot  at  a  greater  distance  therefrom  than 
the  place  at  which  street  cars  are  permitted  to 
stop  is  not  such  a  discrimination.** 


VI.    FARES,  TICKETS,  AND  SPECIAL  CONTRACTS 

the  rate  of  fare  to  be  charged  for  the  transporta- 
tion of  passengers;  but  such  rate  most  be  just  and 
reasonable,40  and  without  unjust  discrimination.*1   A 


[}  1078]  A.  Tare— 1.  Definitions.**  Fare  is 
the  price  of  passage  or  the  sum  paid  or  to  be  paid 
the  carrier  for  transporting. a  passenger." 


Rate  of  fare,"  when  used  in  dealing  with  the      regulation  by  which  more  fare  is  required  of  one 


question  of  transportation  by  a  carrier,  means  the 
price  or  charge  for  the  transportation  of  pas- 
sengers.*8 

[i  10791  2.  Rate  or  Amount  of  Fare — a.  Rate 
Fixed  by  Carrier — (1)  In  General.*9  Subject  to  the 
control  of  the  legislature,  a  common  carrier,  such  as 
a  railroad  or  street  railroad  company,  may  regulate 

control  of  the  city  marshal  la  a  rea- 


person  than  of  another  under  similar  conditions  is 
unreasonable,  and  cannot  be  enforced  ;**  but  the  car- 
rier may  discriminate  in  favor  of  _jhose  who  pur- 
chase tickets  before  entering  its  cars,4*  or  who  pur- 
chase ' '  party  rate ' '  or  commutation  tickets  ;**  nor  is 
a  party  rate  ticket  an  unjust  discrimination  within 
the  meaning  of  the  Interstate  Commerce  Act.4*    The 


Bonable  and  practical  method  of  reg- 
ulation. The  power  to  designate  the 
position  for  hackmen  and  solicitors 
of  passengers  must  be  placed  In 
some  one,  and  no  reason  Is  seen  why 
it  may  not  be  properly  given  to  the 
marshal,  a  peace  officer  whose  duty 
It  Is  to  preserve  order  throughout 
the  city.  We  think  there  was  power 
to  regulate  hackmen,  and  that  It  has 
been  exercised  In  a  reasonable  and 
valid  way."  Ottawa  v.  Bodley,  67 
Kan:  178.  72  P  546. 

Munioipal  regulation  of  hackmen 
and  hotel  runners  at  depots  see  gen- 
erally Municipal  Corporations  [28 
Cyc  726]. 

S3.  Ottawa  v.  Bodley,  67  Kan.  178, 
72  P  645. 

34.  Ex  p.  Vance,  42  Tex.  Cr.  619, 
62  SW  668. 

35.  Ex  p.  Vance,  42  Tex.  Cr.  619, 
62  SW  668. 

38.    Oroaa  r ef •ranees  I 

Constitutionality  of  statutes  relating 
to  fares,  tickets,  and  special  con- 
tracts see  Constitutional  Law  [8 
Cyc  1111]. 

Embezzlement  of  tickets  by  officer, 
agent,  or  employee  of  railroad  com- 
pany see  Embezzlement. 

Failure  to  produce  a  ticket  or  pay 
fare  as  ground  for  ejection  see  in- 
fra fS  1172-1176. 

Forgery  of  tickets  see  Forgery  ri9 
Cyc  1387]. 

Payment  of  fare  as  creating  relation 
of  carrier  and  passenger  see  supra 

J  1043. 
7.  Chase  v.  New  York  Cent.  R. 
Co.,  26  N.  Y.  523;  McNeal  Pipe,  etc, 
Co.  v.  Howland,  111  N.  C.  615,  16  SE 
867,  20  LRA  743;  Philadelphia  v. 
Philadelphia  Rapid  Transit  Co.,  228 
Pa.  326,  77  A  501,  21  AnnCas  87. 

[a]  Other  definition  .—"A  pay- 
ment that  is  made  when  the  right  of 
carriage  is  claimed."  Shelton  v.  Erie 
R.  Co.,  73  N.  J.  L.  558,  669,  66  A  403, 
118  AmSR  704,  9  LRANS  727.  9  Ann 
Cas  882. 

[b]  'Tare"  originally  meant 
"Journey." — Webster  Int.  D.  felt 
Shelton  v.  Erie  R.  Co..  73  N.  J.  L.  658, 
66  A  403,  118  AmSR  704,  9  LRANS 
713,  727,  9  AnnCas  883]. 

[c]  As  defined  by  statute,  the 
term  Includes  all  sums  received  or 
charged  for  the  hire,  fare,  or  convey- 
ance of  passenger  on  or  along  any 
highway.  St.  46  &  47  Vict,  c  34  §  8. 
See  Railway  Comrs.  v.  Portland,  etc., 
R.  Co.,  63  Me.  269,  278,  18  AmR  208 
[quot  Scofleld  v.  Lake  Shore,  etc.,  R. 
Co.,  43  Oh.  St.  671,  594,  3  NE  907,  64 
AmR  846  note], 

[d]  In  common  acceptance,  when 
used  in  relation  to  common  carriers 
the  term  relates  to  passengers  and 
not  to  freight.  The  word  "compen- 
sation" embraces  both.  DeGrauw  v. 
Long  Island  Electric  R.  Co.,  43  App. 
Div.  602.  60  NYS  163  [aff  168  N.  Y. 
597,  57  NE  1108], 


38.  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  325,  77  A 
601,  21  AnnCas  87  and  note. 

[a]  This  phrase  ordinarily  slgnl- 
fles  the  unit  or  baalo  prloe  on  which 
the  total  charge  Is  based,  and  in  the 
carrying  of  passengers  by  street 
railroad  companies  the  rate  Is  fixed 
at  a  certain  price  per  ride  without 
reference  to  the "  distance  traveled, 
and  this  price  for  a  single  ride  is  the 
rate  of  fare  as  the  term  1b  ordinarily 
used.  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  325,  77  A 
501,  21  AnnCas  87. 

[b]  A  total  charge  of  twenty-five 
oents  for  six  rides  is  not  a  rate  of 
fare  as  used  In  a  contract  relating 
thereto.  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  325,  77  A 
501,  21  AnnCas  87. 

[c]  The  words  "rate"  and  "fare" 
are  synonymous  when  used  In  denn- 
ing the  price  for  transporting  passen- 
gers by  a  carrier.  In  all  the  cases 
they  are  used  Interchangeably  as 
signifying  the  price  or  charge  for 
transportation  of  a  passenger.  Phil- 
adelphia v.  Philadelphia  Rapid  tran- 
sit Co.,  228  Pa.  326,  77  A  601,  21  Ann 
Cas  87. 

39.  Transfers  see  infra  ft  1244- 
1261. 

40.  U.  S.— Dow  v.  Beidelman,  125 
U.   S.   680,  8   SCt  1028,  31   L.   ed.   841. 

Ga. — State  R.  Commn.  v.  Louis- 
ville, etc.,  R.  Co.,  140  Ga.  817,  80  SE 
327,  LRA1915E  902,  AnnCasl916A 
1018. 

111. — Peo.  v.  Suburban  R.  Co.,  178 
111.  694.  53  NE  349,  49  LRA  650. 

N.  Y. — New  York,  etc.,  R.  Co.  v. 
Second  Dist.  Public  Service  Commn.. 
159  App.  Div.  531,  146  NYS  603  [aff 
215  N  Y.  689  mem,  109  NE  1089 
mem]. 

Oh. — Smith  v.  Pittsburg,  etc..  R. 
Co.,  23  Oh.  St.  10. 

Tenn. — Knoxvllle  Tract.  Co.  v.  Wll- 
kerson,  117  Tenn.  482,  99  SW  992.  9 
LRANS  579  and  note,  10  AnnCas  641 
and  note. 

[a]  A  street  railroad  company  as 
a  quasi  public  corporation  owes  it  as 
a  duty  to  the  public  to  demand  rea- 
sonable rates  only  for  the  transpor- 
tation of  passengers.  People  v.  Sub- 
urban R.  Co.,  178  111.  694,  53  NE  849, 
49  LRA  650. 

Delegation  of  power  to  carrier  see 
infra  I  1082. 

Sight  of  carrier  to  fin  rates  gen- 
erally see  supra  55   625,  626. 

41.  Ga.— Phillips  v.  Southern  R. 
Co.,  114  Ga.  284,  40  SE  268-  Raleigh, 
etc.,  R  Co.  v.  Swanson,  102  Ga.  764, 
28  SE  601,  39  LRA  275  (violation  of 
Act  Febr.  4,  1887). 

111. — Peo.  v.  Suburban  R.  Co.,  178 
III.  694,  53  NE  349.  49  LRA  650. 

Mo. — State  v.  Missouri,  etc.,  R.  Co.. 
262  Mo.  507.  172  SW  35,  LRA1915C 
778.  AnnCasl916E  949. 

N.  C. — McNeill  v.  Durham,  etc.,  R. 
Co..  132  N.  C.  510,  44  SE  84,  96  AmSR 


Whe 


641,  67  LRA  227.  13S  N.  C.  682.  47 
SE  765.  «7  LRA  227. 

Can. — Montreal  Park,  etc.,  R.  Co.  v 
Montreal,  48  Can.  S.  C.  256,  18  Ann 
Cas  142  and  note. 

.]  Tnvorinr  on*  municipality,— 
iere  a  railroad  company  operating 
a  tramway  through  several  munici- 
palities is  charged  with  unjust  dis- 
crimination In  granting  special  rates 
to  one  of  the  municipalities,  it  is 
error  for  the  board  of  railroad  com- 
missioners on  the  hearing  of  the  com- 
plaint to  refuse  to  consider  a  con- 
tract between  the  railroad  company 
and  the.  favored  municipality  where- 
by special  privileges  were  conceded 
In  regard  to  the  use  of  the  streets 
by  the  railroad  company,  which  con- 
tract is  offered  in  evidence  to  justify 
the  ground  of  the  special  rates.  Mon- 
treal Park,  etc..  R.  Co.  v.  Montreal. 
43  Can.  S.  C.  256,  18  AnnCas  143  and 
note. 

Discrimination  in  rates  generally 
see  supra  ti  746-823. 

48.  Phillips  v.  Southern  R.  Co..  114 
Ga.  284,  40  SE  268;  State  v.  Omaha, 
etc.,  R.  Co..  113  Iowa  30,  84  NW  981, 
86  AmSR  357,  52  LRA  315;  Coy  t. 
Detroit,   etc.,    R.    Co.,    125   Mich.   616, 

85  NW  6.  But  see  Spafford  v.  Bos- 
ton, etc.,  R.  Co.,  128  Mass. -826  (where 
a  discrimination  In  rate  was  held 
lawful). 

43.  See  infra  SI   1111-1116. 

44.  Interstate  Commerce  Commn, 
v.  Baltimore,  eta,  R.  Co.,  146  V.  S. 
til.  12  SCt  844.  36  L.  ed.  699  [aff 
48  Fed.  87];  U.  S.  v.  Chicago,  etc.  R. 
Co.,  127  Fed.  785,  62  CCA  465;  Etter 
v.  Cleveland,  etc.,  R.  Co.,  171  Ind.  581. 

86  NE  1020'  Spofford  v.  Boston,  etc, 
R.  Co.,  128  Mass.  '  326  (season 
ticket). 

46.  Interstate  Commerce  Commn. 
v.  Baltimore,  etc,  R,  Co..  146  U.  S. 
263.  12  SCt  844,  36  L.  ed.  699  [aff  43 
Fed.  371. 

[a]  Illustration.— The  Issuance  of 
"party  rate"  tickets,  each  good  for  a 
party  of  ten  or  more  persons,  at  the 
rate  of  two  cents  per  mile,  while 
single  passengers  are  charged  three 
cents,  Is  neither  an  unjust  discrim- 
ination nor  an  undue  or  unreasonable 
preference  or  advantage,  within  the 
meaning  of  the  Interstate  Commerce 
Act  (24  U.  S.  St.  at  L  379  it  2.  J), 
when  such  tickets  are  offered  to  the 
public  generally,  and  there  Is  no 
merit  In  the  suggestion  that  "party 
rate"  tickets  may  be  used  by  ticket 
brokers  as  a  means  of  evading  the 
law,  since,  being  for  ten  or  more 
persons,  they  would  hardly  be  avail- 
able for  that  purpose,  and.  If  issued 
lor  so  small  a  number  of  persons  is 
to  become  available,  the  courts  would 
have  authority  to  apply  the 
proper  remedy.  Interstate  Commerce 
Commn.  v.  Baltimore,  etc.,  R.  Co..  145 
U.  S.  268,  12  SCt  844,  36  L  ed.  «9» 
faff  43  Fnrt.  371. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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government  of  the  United  States,  in  buying  trans- 
portation on  a  railroad  for  its  soldiers  in  lots  of 
ten  or  more,  is  not  entitled  to  the  benefit  of  a  re- 
duced ten  party  rate  given  by  a  railroad  company's 
sehednle  to  theatrical,  operatic,  or  concert  com- 
panies, hunting  and  fishing  parties,  glee  clubs,  brass 
or  stringed  bands,  and  to  baseball,  polo,  or  tennis 
clubs,  football,  and  other  parties  of  like  character.** 

Who  may  regulate  fares.  The  rates  of  fare  need 
not  be  established  by  the  board  of  directors  and 
proved  by  a  record  of  their  action;  agents  other 
than  the  directors  may  be  empowered  to  regulate 
such  matters.41 

Seduced  rate.  To  constitute  a  reduced  rate,  the 
rate  must  be  one  which  is  lower  than  another  rate 
which  is  offered  to  the  public,48  and  the  sale  of  a 
return  trip  ticket  at  a  price  less  than  two -single 
trip  fares  is  not  a  sale  at  a  reduced  rate.49  A  cus- 
tom of  allowing  a  reduced  rate  on  particular  days 
or  occasions  or  to  particular  persons  imposes  no 
obligation  on  the  carrier  to  continue  such  custom;"0 
and  where  such  custom  has  been  abandoned,  one  is 
not  entitled  to  be  carried,  on  tendering  the  reduced 
rate  of  fare;51  but  where,  during  the  continuance  of 
such  custom  or  offer,  a  passenger  is  unable  to  pro- 
cure a  ticket  through  the  fault  of  the  carrier,  he  is 
entitled  to  be  carried  on  a  tender  of  the  reduced 
fare."  Where  under  a  constitutional  provision  a 
railroad  company,  for  the  purpose  of  competing  with 
another  common  carrier,  reduces  its  rate  of  fare 

48.  U.  8.  v.  Chicago,  etc.,  R.  Co., 
127  Fed.  785,  62  CCA  486. 

fa]  Hot  unjust  discrimination  or 
undue  prejudloe.— The  refusal  to  give 
the  government  the  same  rates  does 
not  constitute  an  unjust  discrimina- 
tion against  it  or  subject  it  to  undue 
?reju<flce  or  disadvantage,  in  viola- 
ion  of  the  Interstate  Commerce  Act, 
where  it  Is  shown  that  the  purpose 
and  effect  of  the  party  rate  given  by 
the  schedule  Is  to  increase  the  com- 
pany's business  and  that  tickets  sold 
thereunder  are  closely  limited  in 
time  and  are  paid  for  in  cash  in  ad- 
vance, while  those  furnished  to  the 
fovernment  are  not  so  limited,  are 
urnished  on  a  requisition,  and  are 
paid  for  only  after  indefinite  delay 
in  the  auditing  and  allowance  of  the 
claim   by  the  war  and  treasury  de- 

?iartments;  in  such  case  the  condi- 
ions  and  circumstances  under  which 
the  service  is  rendered  are  essentially 
different  and  justify  the  making  of 
different  rates.  U.  a.  v.  Chicago,  etc.. 
R.  Co.,  127  Fed.  786.  62  CCA  465. 

47.  Jeffersonvllle  R.  Co,  v.  Rogers, 
28  Ind.  1.  92  AraD  276. 

48.  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96.  127  SW  925. 

49.  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96,  127  SW  925. 

50.  Johnson  v.  Georgia  R.,  etc., 
Co.,  108  Ga.  496,  34  SE  127,  46  LRA 
502;  Illinois  Cent.  R.  Co.  v.  Dunnigan. 
95  Miss.  749.  60  S  443,  24  LRANS 
503,   AnnCasl912A   159  and  note. 

[a]  Illustration.. — Permitting  a 
minister  of  the  gospel,  or  any  person, 
to  travel  at  a  rate  lower  than  that 
given  to  the  general  public,  by  a  car- 
rier, is  a  mere  gratuity  which  the 
carrier  can  withhold  at  its  pleasure. 
Illinois  Cent.  R.  Co.  v.  Dunnigan.  95 
Miss.  749,  50  S  443.  24  LRANS  503, 
AnnCasl912A  169. 

51.  Johnson  v.  Georgia  R.,  etc., 
Co..  108  Ga.  496,  34  SE  127,  46  LRA 
502. 

{a]  Seasons  for  role.— "Railroad 
companies  in  this  State  are  required 
by  law  to  sell  tickets  to  persons  de- 
siring to  become  passengers  for  three 
cents  per  mile,  and  It  is  made  their 
duty  to  provide  a  place  at  which 
these  tickets  can  be  procured.  If 
tbey  fall  in  this,  such  persons  may 
nevertheless  board  the  train  and  in- 


from  one  point  to  another,  such  rate  cannot  again 
be  raised  without  the  consent  of  the  governmental 
authority  in  which  is  vested  the  power  to  regulate 
fares.6* 

Increasing  rates.  Where  by  reason  of  a  change 
in  conditions,  or  otherwise,  the  established  rates  are 
not  compensatory,  the  carrier  may  make  a  reason- 
able increase  in  its  passenger  rates;"4  and  the  fact 
that  it  is  impolitic  for  the  carrier  to  make  the 
increase  is  immaterial  and  no  ground  for  setting  the 
increase  aside." 

Length  of  trip.  In  the  absence  of  legislative 
regulation,  a  street  railroad  company  operating  a 
belt  line  may  by  a  reasonable  regulation  define  the 
length  of  trip  to  which  a  passenger  is  entitled  for 
his  fare,5*  and  beyond  which  he  cannot  ride  without 
paying  an  additional  fare;5'  and  this  is  true  even 
where  a  person,  by  taking  a  car  on  the  same  street 
going  in  an  opposite  direction,  may  reach  his  des- 
tination arid  have  by  that  route  a  continuous  one 
fare  ride  before  reaching  the  end  of  the  line.58 

Passenger  remaining  on  train;  journey  by  stages. 
It  has  been  held  that,  where  a  passenger  pays  his 
fare  to  a  certain  station  and  then  remains  on  the 
train  and  demands  transportation  from  that  station 
to  a  still  further  station,  he  stands  in  the  same 
situation,  so  far  as  paying  for  his  further  passage  is 
concerned,  as  if  he  had  boarded  the  train  at  the  in- 
termediate station;68  and  that  a  passenger  is  entitled 
to  make  his  journey  by  stages  to  obtain  the  benefit 


tist  upon  being  carried  upon  tender- 
ing the  amount  which  they  would  be 


required  to  pay  for  the  ticket.  This 
is  all  that  the  railroad  companies  are 
compelled  to  do.  They  may,  if  they 
see  proper,  carry  a  passenger  for  a 
less  sum  than  this  rate,  but  they  are 
not  compelled  to  do  so,  and  any  offer 
on  their  part  to  make  a  contract  of 
carriage  for  a  less  sum  is  entirely 
voluntary.  Being  under  no  legal 
obligation  to  make  the  offer,  when 
made  it  may  be  withdrawn  at  any 
time  that  the  company  sees  proper. 
Johnson  v.  Georgia  R.,  etc.,  Co.,  108 
Ga.  496,  499.  34  SE  127,  46  LRA  502. 

[b]  Xvldenoe  of  abandonment. — 
The  mere  fact  that  a  railroad  com- 
pany has  been  accustomed,  on  a  given 
day  in  each  week,  to  sell  round  trip 
tickets  between  two  stations  along 
its  line  of  road  at  a  rate  of  fare  be- 
low the  maximum  rate  fixed  by  law, 
does  not  entitle  a  person  who  falls 
to  procure  such  a  ticket,  by  reason 
of  the  fact  that  the  agent  is  absent 
and  the  ticket  office  is  closed,  to  be 
carried  the  round  trip  between  such 
stations  on  a  lender  to  the  conductor 
of  the  fare  which  the  company  has 
been  in  the  past  accustomed  to 
charge.  The  closing  of  the  ticket 
office  Is  prima  facie  evidence  that  the 
company  Intended  to  abandon  its  cus- 
tom, which  It  had  a  right  to  do;  and, 
in  the  absence  of  facts  showing  that 
such  was  not  its  Intention,  such 
custom  cannot  be  relied  on  to  con- 
stitute a  contract  of  .carriage  at  the 
reduced  rate  which  the  company  was 
formerly  In  the  habit  of  charging. 
Johnson  v.  Georgia  R.,  etc.,  Co.,  108 
Ga.  496.  34  SE  127.  46  LRA  502. 

69.  Chicago,  etc.,  R.  Co.  v.  Gra- 
ham. 3  Ind.  A.  28,  29  NE  170,  50  Am 
SR  256. 

[a]  On  excursion  train  -A  rail- 
road company,  as  a  carrier,  may  run 
an  excursion  train  at  reduced  rates 
and  require  passengers  to  purchase 
tickets  as  a  condition  on  which  they 
shall  obtain  the  benefit  of  excursion 
rates,  and  it  may  enforce  this  rule 
as  against  all  who  by  their  own  fault 
fall  to  comply  with  It;  but,  where  a 

fassenger  is  unable  to  procure  a 
Icket  through  the  fault  .of  the  com- 
pany, he  may  take  passage  on  the 
train  and  on  a  tender  of  the  ticket 
fare  will  be  entitled  to  all  the  rights 
and  privileges  that  an  excursion 
ticket  would  afford  him.  Chicago, 
etc.,  R.  Co.  ▼.Graham,  S  Ind.  A.  28.' 


29  NE  170,  50  AmSR  256  and  note. 

53.  Edson  v.  Southern  Fac.  R.  Co., 
144  Cal.  182,  77  P  894  (under  Const, 
art  12  {  20). 

[a]  Xn  ascertaining  whether  a 
rate  has  been  lowered  within  the 
meaning  of  such  provision,  (1)  the 
court  will  scrutinise  the  terms  of  the 
ticket  and  the  conditions  surround- 
ing the  traffic,  to  determine  whether 
what  purports  to  be  a  special  con- 
tract for  inferior  services  Is  not  in 
reality  a  lowered  rate"  for  the  same, 
or  substantially  the  same,  services. 
Edson  v.  Southern  Pac.  R  Co.,  144 
Cal.  182,  77  P  894.  (2)  The  mere  re- 
striction of  privileges  by  a  limited 
ticket,  coupled  with  the  lowering  or 
a  rate,  will  not  prevent  the  act  of 
lowering  the  rate  from  falling  within 
the  provision,  unless  the  privileges 
withdrawn  represent  a  service  actu- 
ally rendered  on  the  one  side  or 
claimed  by  the  other.  Edson  ▼. 
Southern  Pac.  R.  Co..  supra.  (3)  Nor 
is  a  rate  lowered  within  the  qualifica- 
tion "for  the  purpose  of  competing 
with  any  other  common  carrier, 
when  lowered  in  self-defense  to  meet 
a  lower  rate  Inaugurated  by  a  rival 
carrier.  Edson  v.  Southern  Pac.  R. 
Co.,  supra. 

54.  Peo.  v.  Public  Service  Commn., 

215  N.   Y.    241,    109    NE    252    [aff    169 
App.  Dlv.  646.  146  NTS  5131. 

Advance  of  rates  by  carrier  gen- 
erally see  supra  9   626. 

65.  Peo.  v.  Public  Service  Commn., 

216  N.    Y.    241,    109    NE    252    [aff   159 
App.  Dlv.  546.  145  NYS  613]. 

Power  of  commission  to  set  aside 
increased  rates  see  infra  {  1082. 

66.  Com.  v.  Doe,  44  Pa.  Super.  331. 

67.  Com.  v.  Doe,  44  Pa.  Super.  831. 
58.  Com.  v.  Doe,  44  Pa.  Super.  331. 
69.     Perry  ~     ■--■■- 


R.  Co.,  9  Ga.  A. 
chison,  etc,   R. 
150  P  108. 
[a]     Thus 


Atlantic  Coast  Line 
260,  70  SE  1122-  At- 
Co.   v.   State,   (Okl.) 


person  boarding  a 
train  as  a  passenger  has  a  right  to 
pay  for  his  passage  to  any  point  on 
the  line  of  the  railroad  company,  and 
to  remain  on  the  train  and  demand 
transportation  from  that  point  to  a 
still  further  point  on  complying  with 
the  usual  terms  relating  to  transpor- 
tation from  the  point  to  which  he 
pays  for  his  passage;  and  this  is  true 
notwithstanding  he  may  have  had  in 
mind  all  the  time  to  make  a  oontlnu- 
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of  local  fares,  when  they  are  less  than  the  through 
fare,  notwithstanding  the  statute  makes  it.  unlawful 
for  a  carrier  to  charge  or  collect  any  rate  different 
from  that  fixed  in  the  schedules  filed."0  But  on  the 
othen,  hand  it  has  been  held  that,  where  the  through 
fare  from  one  point  to  another  is  greater  than  the 
combined  fares  from  the  starting  point  to  an  inter- 
mediate station  and  from  there  to  >the  more  distant 
point,  and  one  who  intends  to  travel  between  such 
points  takes  a  ticket  from  the  starting  point  to  an 
intermediate  station,  he  is  liable  for  the  through 
fare  for  the  entire  journey  less  the  amount  which 
he  has  already  paid,  and  not  merely  for  the  fare 
from  the  intermediate  station  to  the  more  distant 
point.*1 

[J  1080]  (2)  Published  Bates.*3  Under  the  Inter- 
state Commerce  Act  a  carrier  must  publish  pas- 
senger rates,8*  and  cannot  charge  a  less  or  a  different 
rate  than  that  specified  in  its  published  rates,** 
unless  such  rate  is  found  to  be  unreasonable  by  the 
interstate  commerce  commission;65  and  neither  the 
misquotation  of  rates  nor  ignorance  is  an  excuse 

ous  journey  to  the  point  of  his  final 
destination;  but,  In  remaining  on  the 
train  at  the  Intermediate  point  after 
he  has  paid  his  fare  only  that  far,  he 
stands  In  the  same  situation  as  if  he 
had  boarded  the  train  at  that  point, 
so  far  as  paying  for  his  further  pas- 
sage is  concerned.  Perry  v.  Atlantic 
Coast  Line  K.  Co.,  9  Ga.  A.  260,  70  SE 
1122. 

60.  Brcwn   v.    Terre   Haute,    etc., 
Tract.  Co.,   (Ind.  A.)  110  NB  70»,  113 

ne  sua. 

61.  London,  etc..  R.  Co.  v,  Hinch- 
cllffe.  ri»031  2  K.  B.  32. 

68.    ruing,  publication,  and  post- 
Jug  of  rates  generally  see  supra   51 


for  charging  or  paying  less  or  more  than  the  filed 
rates,  since  passengers,  as  well  as  the  agents  of  the 
carrier,  are  presumed  to  know  such  rates.**  The 
publishing  and  filing  of  such  rates  may-  also  be  re- 
quired by  the  order  of  a  public  service  commission.*' 
Although  a  passenger  might  have  gone  and  re- 
turned by  a  direct  route  to  and  from  his  point  of 
destination,  if  he  expresses  a  desire  to  go  and  come 
by  a  different  route  he  must  pay  the  filed  tariff 
rates  for  the  route  taken  notwithstanding  a  mis- 
quotation made  by  the  carrier's  agent  and  accepted 
by  him  in  good  faith,  since  such  a  mistake  is  not  a 
mere  misrouting  by  error  of  the  carrier  which  will 
relieve  the  passenger  from  paying  the  tariff  rate 
for  the  route  he  has  taken.*1 

[J  1081]  b.  Legislative  Regulation  of  Fares**— 
(1)  In  General.  A  state,  has  the  power  to  establish 
rates  to  be  charged  by  common  carriers,  such  as 
railroads  or  street  railroads,  for  the  exclusively 
intra-state  -  carriage  of  passengers,  either  by  tbe 
direct  action  of  the  legislature'*  or  by  a  municipal- 


i  through  foreign  oountry. 
the  Interstate  Commerce 


-673. 

63.  U.  S.  v.  Grand  Trunk  R.  Co, 
225  Fed.  282. 

[a]   states 

— Although  the 

Act  does  not  specifically  provide  for 
the  publication  of  passenger  rates 
where  the  Journey  is  through  a  for- 
eign country  to  another  point  in  the 
United  States,  yet  in  view  of  the  en- 
tire provision  for  the  publication  of 
freight  rates  for  shipments  over  such 
a  route,  a  carrier  must  publish  pas- 
senger rates.  U.  S.  v.  Canada  Grand 
Trunk  R.  Co.,  225  Fed.  283.  r 

64.  Louisville,  etc.,  R.  Co.  v.  Max- 
well, 237  U.  S.  94,  35  SCt  494,  59  L. 
ed.  853,  LRA1915B  665;  Illinois  Cent. 
R.  Co.  v.  Holman,  106  Miss.  449,  64 
S  7;  Ligon  v.  St.  Louis,  etc.,  R.  Co.. 
184  Mo.  A  187.  168  SW  647;  Saund- 
ers v.  Atlantic  Coast  Line  R.  Co.,  101 
S.  C.  11.  R6  SB  167. 

68.  Louisville,  etc.,  R.  Co.  v.  Max- 
well, 237  U.  S.  94,  36  SCt  494,  59  L. 
ed.  853,  LRA1915E  666. 

66.  Louisville,  etc.,  R.  Co.  v.  Max- 
well. 237  U.  S.  94,  35  SCt  494,  59  L. 
ed.  853,  LRA1915B  665:  Llgon  v.  St. 
Louis,  etc..  R.  Co.,  184  Mo.  A.  187. 
168  SW  647;  Saunders  v.  Atlantic 
Coast  Line  R.  Co.,  101  S.  C.  11.  85 
SB  167. 

"It  is  well  settled,  too.  that  under 
the  act  tf  Congress  and  the  decisions 
of  the  Supreme  Court  of  the  United 
States  construing  It,  no  liability  of  a 
carrier  can  be  predicated  upon  the 
misrepresentations  or  mistakes  of  its 
agents  as  to  the  rates  applicable,  or 
privileges  or  facilities  to  be  afforded 
under  the  tariffs  filed  with  the  Com- 
mission. Passengers  and  shippers  are 
conclusively  presumed  to  know  them, 
as  well  as  the  agents  of  the  carriers. 
This  question  has  been  so  recently 
and  frequently  considered  and  de- 
cided both  by  the  Supreme  Court  of 
the  United  States  and  by  this  Court 
that  It  is  not  deemed  necessary  to 
state  the  reasons  therefor,  or  even  to 
cite  the  decisions."  Saunders  v.  At- 
lantic Coast  Line  R.  Co..  101  S.  C. 
11,  16.  85  SB  167. 

[a]    ninstratlon. — Under  the  Inter 


state  Commerce  Act  (24  U.  S.  St.  at 
L.  379  c  104  }  2),  prohibiting  unjust 
discrimination  In  rates  and  fares  by 
carriers,  and  I  3,  prohibiting  undue 
preferences,  a  passenger,  regardless 
of  the  arrangement  he  may  have  had 
with  the  ticket  agent,  has  no  right 
to  be  transported  over  a  longer  route 
at  the  tariff  rate  applicable  to  a 
shorter  route  between  two  points. 
Llgon  v.  St.  Louis,  etc.,  R.  Co.,  184 
Mo.  A.  187.  168  SW  647. 

67.  Delaware,  etc.,  R.  Co.  v.  Board 
of  Public  Utility  Comrs..  84  N.  J.  L. 
619,  87  A  801. 

[a]  An  order  of  the  public  utility 
commission,  requiring  all  railroads 
affording  commutation  service  at  cer- 
tain points  to  publish  and  file  sched- 
ules of  such  rates,  is  constitutional. 
Delaware,  etc.,  R.  Co.  v.  Board  of 
Public  Utility  Comrs.,  84  N.  J.  L.  619, 
87  A  801. 

68.  Louisville,  etc.,  R.  Co.  v.  Max- 
well, 237  U.  S.  94,  35  SCt  494,  59  L 
ed.  863.  LRA1916E  665. 

69.  Constitutionality  of  statutes 
regulating  rates  of  fare  generally  see 
Constitutional  Law  [8  Cyc  695]. 

Bates  and  rate  making  generally 
see  supra  19  624-692. 

Regulation  of  rates  ou  oonuneroe 
generally  see  Commerce  [7  Cyc  449]. 

70.  U.  S. — Portland  R..  etc.,  Co.  v. 
Oregon  R.  Commn.,  229  U.  S.  397,  38 
SCt  820.  57  L.  ed.  1248:  Chicago,  etc., 
R  Co.  v.  Wellman,  143  U.  S.  339,  12 
SCt  400,  86  L.  ed.  176;  Georgia  R., 
etc.,  Co.  v.  Smith,  128  U.  S.  174,  9  SCt 
47,  82  L.  ed.  377;  Dow  v.  Beldelman, 
125  U.  S.  680,  8  SCt  1028.  31  L.  ed. 
841Jaff  49  Ark.  325,  5  SW  297];  Stone 
v.  Farmers'  L.  &  T.  Co.,  116  U.  8. 
307,  6  SCt  834.  838.  1191.  29  L.  ed. 
636;  Shields  v.  Ohio.  95  U.  S.  319,  24 
L.  ed.  257;  Stone  v.  Wisconsin.  94  U. 
S.  181,  24  L.  ed.  102;  Winona,  etc.,  R. 
Co.  v.  Blake,  94  U.  8.  180.  24  L.  ed. 
99;  Chicago,  etc.,  R.  Co.  v.  Ackley,  94 
U.  S.  179,  24  L  ed.  99;  Peik  v.  Chi- 
cago, etc.  R.  Co..  94  U.  S.  164,  24  L. 
ed.  97;  Chicago,  etc.,  R.  Co.  v.  Cutts, 
94  U.  S.  156,  24  L.  ed.  94;  Munn  v 
Illinois,  94  U.  S.  113,  24  L.  ed.  77: 
Arkansas  Rate  Cases,  187  Fed.  290 
[rev  on  other  grounds  230  U.  S.  663, 
33  SCt  1030,  67  L.  ed.  1625]-  U.  S.  V. 
Chicago,  etc..  R.  Co.,  163  Fed.  114 
[aff  219  U.  S.  486,  31  SCt  272.  55  L. 
ed.  305];  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co.,  90  Fed.  688. 

Ark.— Clark  v.  Jonesboro.  etc.,  R. 
Co.,  87  Ark.  385,  112  SW  961;  St. 
Louis,  etc..  R.  Co.  v.  Ryan,  66  Ark. 
246,  19  SW  839. 

Cal. — Buswell  v.  Southern  Pac.  Co., 
114  Cal.  445,  46  P  291  (construing 
Act  May  20,  1861);  Suydam  v.  Los 
Angeles  R.  Co.,  27  Cal.  A.  157.  149  P 
65. 

Ga. — State  R.  Commn.  v.  Louisville, 
etc..  R.  Co..  140  Ga.  817,  80  SB  327. 


LRA1915B  902,  AnnCasl»16A  1016. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago,  199'  111.  484.  65  NB  451.  ti 
LRA  631;  Peo.  v.  Suburban  R.  Co, 
178  111.  694,  53  NE  349,  49  LRA  660. 

Ind. — Indianapolis  v.  Navln.  Ill 
Ind.  189,  47  NB  625,  61  NE  80,  41 
LRA  337, 

Mass. — Atty.-Gen.  v.  Old  Colony  R 
CO.,  160  Mass.  62.  36  NB  262,  22  LRA 
112;  Parker  v.  Metropolitan  R.  Co. 
100  Mass.  506. 

Mich. — Chamberlain  v.  Lake  Shore, 
etc.,  R.  Co..  122  Mich.  477,  81  NW  IIS. 

Minn. — State  v.  Chicago,  etc,  R 
Co..  128  Minn.  26.  180  NW  172. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  An- 
derson, 72  Nebr.  856,  101  NW  1019. 

N.  J. — Raritan  River  R.  Co.  v.  Mid- 
dlesex, etc.,  Tract.  Co.,  70  N.  J.  L 
732.  58  A  332. 

N.  M. — Seward  v.  Denver,  etc..  R 
Co..  17  N.  M.  667,  131  P  980.  46  LRA 
NS  242. 

N.  Y.— Buffalo  East  Side  R.  Co.  v. 
Buffalo  St.  R  Co.,  Ill  N.  T.  132,  II 
NE  63.  2  LRA  284;  Moneypenny  v. 
Sixth  Ave.  R.  Co.,  30  N.  T.  Super.  321, 
4  AbbPrNS  367,  35  HowPr  452;  Top- 
ham  v.  Interurban  St.  R.  Co.,  42  MIk. 
603,     86    NTS     296     [rev    on    other 

f rounds    96    App.    Dlv.    323.    89   NTS 
98]. 

Oh. — Cleveland,  etel,  R.  Co.  v. 
Wells,  61  Oh.  St  268,  55  NE  827. 

Pa. — Western  Maryland  R.  Co.  v. 
Adams  County,  21  Pa.  Dlst.  766. 

Tex. — San  Antonio  Tract.  Co.  v. 
Altg/elt,  (Civ.  A.)  81  SW  106  [aff  2M 
U.  S.  804,  26  SCt  261,  60  L.  ed.  4911. 

[a]  Basis  of  power. — (1)  "The 
power  to  require  a  public  service  to 
be  performed  for  a  limited  rate  is 
but  a  branch  of  the  power  to  regu- 
late. In  the  public  interest,  property 
that  is  devoted  to  the  public  use." 
Raritan  River  R.  Co.  v.  Middlesex, 
etc..  Tract.  Co..  70  N.  J.  L.  732.  744. 
58  A  332.  (2)  "Railroad  corporations 
hold  their  property  and  exercise  their 
functions  for  the  public  benefit,  and 
they  are  therefore  subject  to  legii- 
lative  control.  The  legislature  which 
has  created  them  may  regulate  .  . 
the  price  which  they  shall  charge  for 
transportation  of  freight  and  pas- 
sengers." Buffalo  East  Side  R  Co. 
v.  Buffalo  St.  R.  Co..  Ill  N.  T.  13t. 
140.  19  NE  63,  2  LRA  284. 

[b]  Does  not  depend  on  right  to 
amend  or  repeaL— The  right  of  the 
legislature  to  regulate  the  fares  on 
street  railroads  organised  under  s 
statute  does  not  depend  on  a  reserva- 
tion In  such  statute  of  the  right  to 
amend  or  repeal  the  statute.  Indian- 
apolis v.  Navln.  161  Ind.  139,  47  NB 
626.  51  NE  80.  41  LRA  337.  344. 

fcl  An  exercise  of  tne  petto* 
power.— The  right  of  every  sovereign 
state  to  regulate  public  service  cor- 
porations and  the  rates  to  be  charged 


For  later  eases,  developments  and  onanges  in  the  law  see  cumulative  Annotations,  same  title,  pass  and  note  number- 
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ity71  or  commission  to  whom  the  legislature  has  dele- 
gated the  power.™  This  power  of  the  state  exists 
even  over  a  railroad  corporation  created  by  an  act 
of  congress,  in  the  absence  of  anything  in  the  act 
indicating  an  intent  by  congress  to  remove  such 
corporation  from  state  control.78 

[J  1082]  (2)  Delegation  of  Power.  Powers  of  com- 
mission. Although  a  railroad  or  public  service 
commission  has  power  to  make  an  order  only  as 
far  as  authorized  by  the  legislature,  it  may,  as  far 
as  the  legislature  can  grant,  regulate  all  transporta- 
tion charges  within  the  state,  in  the  absence  of 
specific  legislation  thereon.'5  A  public  service  com- 
mission may  also  have  authority  to  compel  observ- 
ance, by  the  carrier,  of  a  statute  fixing  rates,"  or 
to  annul  unjust  and  unreasonable  rates  established 
by  the  carrier;77  but  only  after  it  has  determined 
on  satisfactory  evidence  that  the  rates  are  unjust 
and  unreasonable,  where  the  carrier  has  a  statutory 
right  to  a  hearing,78  although  it  may  be.  authorized 
to  suspend  an  increase  in  rates  by  the  carrier  pend- 
ing the  hearing  and  determination  of  their  reason- 
ableness, without  notice  to  the  carrier.79  But  it 
cannot  annul  rates  which  are  not  unjust  and  unrea- 
sonable,80 nor  can  it  annul  rates  merely  because  a 
lesser  rate  would  be  to  the  advantage  of  the  public.*1 
In  proceedings  before  a  commission  to  annul  in- 
creased rates,  in  the  absence  of  a  showing  that  the 
lower  rates  were  reasonable  and  compensatory,  the 
fact  that  such  rates  had  been  in  force  for  some  years 
raises  no  presumption  that-  an  increase  therein  is 
unreasonable;83  and  tii£  carrier  is  entitled  to  have 
the  commission  pass  on  the  merits  of  the  question 


whether  the  increased  rates  are  unreasonable  under 
the  conditions  then  existing;83  and  where  in  such  pro- 
ceedings the  commission  does  not  find  that  the  in- 
creased rates  are  unreasonable  or  unjust,  it  is  erro- 
neous for  it  to  vacate  them  and  to  require  the  resto- 
ration of  the  preexisting  lower  rates  merely  on  the 
ground  that  the  carrier  has  failed  to  overcome  the 
presumption  that  the  increase  was  unreasonable,84 
since  in  view  of  the  regulations  imposed  on  railroad 
companies  and  the  public  reports  required  of  them 
it  is  improper  to  assume  that  they  have  peculiar  and 
hidden  knowledge  of  their  affairs,  and  so  should 
have  the  burden  of  justifying  an  increase  of  rates, 
instead  of  those  objecting  having  the  burden  of 
proving  that  the  increase  was  not  required.85  Under 
a  provision  that  any  person  or  corporation  may  file 
a  written  complaint  with  the  commission,  a  railroad 
commission  has  jurisdiction  to  establish  a  through 
route  and  joint  rate  on  a  railroad  to  a  city  on  pe- 
tition of  incorporated  navigation  companies,  the 
fact  that  it  has  no  jurisdiction  over  their  business, 
or  over  water  rates,  being  immaterial.88  That  part 
of  a  taxicab  company's  business  which  consists  in 
furnishing  automobiles  from  its  central  garage  on 
individual  orders,  generally  by  telephone,  cannot  be 
regarded  as  a  public  utility,  and  the  rates  charged 
for  such  service  are  therefore  not  open  to  inquiry 
by  a  public  utilities  commission.87  , 

Delegation  of  power  to  carrier.  A  railroad  com- 
pany may  be  granted  an  uncontrolled  discretion  to 
establish  such  rates  of  fare  as  its  own  interest  from 
time  to  time  may  require,88  subject  only  to  the  maxi- 


by  them,  subject  to  the  provisions  of 
the  fourteenth  constitutional  amend- 
ment, prohibiting;  deprivation  of  one's 
property  without  due  process  of  law, 
and  other  constitutional  provisions, 
rests  on  the  police  power  of  the  state. 
Arkansas   Rate  Cases,   187   Fed.   290 

irev  on  other  grounds  280  U.  S.  65S, 
3  SCt  1030,  57  L.  ed.  1625]. 

[d]  Charges  to  passengers  getting 
on  at  "flkf  stations." — A  railroad  sta- 
tion Is  a  "flag  station,"  and  not  a 
"regular  station,"  within  a  statute 
authorising  railroad  companies  to 
make  special  charges  to  passengers 
boarding;  or  alighting  at  other  than 
reg-ular  stations,  where  the  company 
has  no  depot  there  and  no  joint 
agency  with  the  railroad  which  It 
crosses  and  does  not  use  the  other 
company's  depot,  although  trains 
stop  at  the  crossing  opposite  the 
depot,  and  passengers  are  received 
and  discharged  there  on  signal,  and 
freight,  express,  and  mall  matter  la 
received  there,  no  tickets,  bills  of 
lading,  nor  baggage  checks  being  is- 
sued, and  such  stations  being  desig- 
nated as  "flag  stations"  by  the  rail- 
road, as  distinguished  from  regular 
stations  at  which  tickets  are  soli, 
baggage  checked,  bills  of  lading  is- 
sued, and  station  houses  and  agents 
maintained.  Clark  v.  Jonesboro,  etc., 
R.  Co.,  87  Ark.  386,  112  SW  961  (con- 
struing Kirby  Dig.   I  6612). 

[e]  JUpealed  statute— Cal.  St. 
(1877-1878)  p  18  I  1,  relating  to  pas- 
senger fares,  was  repealed  by  Impli- 
cation by  Civ.  Code  (  501.  as  amended 
and  reenacted  In  1903  (St.  fl9031  p 
172),  and  hence  Is  not  applicable  to 
street  car  fares  in  the  city  of  Los 
Angeles.  Suydam  v.  Los  Angeles  R. 
Co.,   27  Cal.  A.  167,  149  P  65. 

[f]  X*ws  construed  together*— 
The  New  York  Public  Service  Com- 
mission Law,  and  the  Railroad  Law 
as  amended  in  1910,  are  to  be  con- 
strued as  one  act.  in  the  light  of 
policy  prompting  the  legislation,  giv- 
ing appropriate  meaning  to  every 
part  of  both  acts,  and  not  emasculat- 
ing any  portion  of  either.  Peo.  v. 
Second  Dist.  Public  Service  Commn., 
171    App.  Div.  C07.   166   NTS   1066. 

Power  of  stats  to  fix  or  regulate 


rates  generally  see  supra  II  627-620. 

71.     See  Infra  ||   1089,   1090. 

73.  Chicago,  etc..  R.  Co.  v.  Smith, 
210  Fed.  632;  "Wilmington  City  R.  Co, 
v.  Taylor,  198  Fed.  169;  Arkansas 
Rate  Cases,  187  Fed.  290  [rev  on 
other  grounds  230  U.  S.  653.  83  SCt 
1030,  67  L.  ed.  16251;  Pennsylvania 
R.  Co.  v.  Towers,  126  Md.  69,  94  A 
330:  State  v.  Clarke,  98  Nebr.  566  168 
NW  623;  Delaware,  etc.,  R.  Co.  v. 
Board  of  Public  Utility  Comrs.,  84 
N.  J.  L.  619.  87  A  801. 

Powers  of  commission  see  infra  | 
1082. 

73.  Ames  v.  Union  Pac.  R.  Co.,  64 
Fed.  166  [aff  169  U.  S.  466,  18  SCt 
418,  42  L.  ed.  819]. 

[a]  Under  the  Union  Pacific  Sail- 
road  Aot  (12  U.  S.  St.  at  L.  489  c  112 
8  18),  which  provides  that,  when  the 
net  earnings  of  the  entire  road  and 
telegraph,  after  deducting  expendi- 
tures, shall  exceed  ten  per  cent  on 
Its  cost  exclusive  of  the  five  per  cent 
to  be  paid  the  United  States,  congress 
will  reduce  the  rates  of  fare  thereon 
if  unreasonable  and  fix  and  estab- 
lish the  same  by  law,  and  which  re- 
serves to  congress  the  right  "to  add 
to,  alter,  amend,  or  repeal  this  act," 
congress  did  not  reserve  to  Itself  the 
sole  and  absolute  control  of  all  rates 
to  be  charged  by  such  company. 
Ames  v.  Union  Pac.  R.  Co.,  64  Fed. 
165,  170  [aff  169  U.  S.  466,  18  SCt  418. 
42  L.  ed.  8191. 

74.  Pennsylvania  R.  Co.  v.  Tow- 
ers, 126  Md.  69,  94  A  330;  Peo.  v. 
Public  Service  Commn.,  159  App.  Dlv. 
631,  145  NYS  503  [aff  215  N.  Y.  689 
mem,  109  NE  1089  mem]. 

[a]  m  Hew  Tork  the  Public  Ser- 
vice Commission  Law  I  33  subd  4, 
empowering  the  commission  to  fix 
reasonable  and  just  commutation 
rates,  is  not  unconstitutional  and 
authorizes  the  commission  to  fix  less 
rates  for  commutation  travelers  than 
the  just  rates  fixed  by  law  for  all 
travelers.  Peo.  v.  Public  Service 
Commn.,  159  App.  Dlv.  531,  146  NYS 
503  [aff  215  N.  Y.  689  mem,  109  NE 
1089  mem]. 

Delegation  of  state's  power  gen- 
erally see  supra  I  630.  .  . 


78.  State  v.  Clarke,  98  Nebr.  666, 
163  NW  623. 

[a]  Power  not  exolnslve. — Nebr. 
Const,  art  6  |  19a,  did  not  give  the 
state  railway  commission  exclusive 
power  to  fix  transportation  rates, 
and  it  can  fix  such  rates  only  In  the 
absence  of  specific  legislation.  State 
v.  Clarke,  98  Nebr.  666,  163  NW  628. 

76.  State  v.  Baltimore,  etc.,  R.  Co., 
(W.  Va.)   86  SE  714. 

Proceedings  to  enforce  oompUaaoe 
by  carriers  with  rates  fixed  by  stat- 
ute or  railroad  commission  see  gen- 
erally supra  II   676,   677. 

77.  Peo.  v.  Public  Service  Commn., 
169   App.   Dlv.   531,   145   NYS   503    [aft 

215  N.  Y.  689  mem,   109  NE  1089  mem]. 

78.  Peo.  v.  Public  Service  Commn., 
159  App.   Dlv.   631,   145   NYS   503    faff 

216  N.    Y.    689    mem.    109    NE    108* 
mem]. 

n.  Trenton,  etc..  Tract  Corp.  v. 
Trenton,  227  Fed.  502  [aff  229  Fed. 
140.  143  CCA  416]  (under  P.  L.  [1911] 
p  374). 

80.  Peo.  v.  Public  Service  Commn., 
159  App.  Dlv.  531,  146  NYS  503  [aff 
216  N.  Y.  689  mem,  109  NE  1089 
mem]. 

81.  Peo.  v.  Public  Service  Commn., 
169  App.  Div.  631,  145  NYS  60S  [aff 
216  N.  Y.  689  mem,  109  NE  1089 
mem], 

83.  Peo.  v.  Public  Service  Commn., 
215  N.  Y.  241,  109  NE  252  [aff  159 
App.  Div.  646,  145  NYS  513]. 

83.  Peo.  v.  Public  Service  Commn.. 
159   App.  Div.   546,  146   NYS   513    [aff 

215  N.  Y.   241.  109  NE  252]. 

84.  Peo.  v.  Public  Service  Commn., 
169   App.   Div..  646,   145   NYS   613    [aff 

216  N.  Y.  241.  109  NE  242]. 

85.  Peo.  v.  Public  Service  Commn., 
215  N.  Y.  241.  109  NE  252  [aff  169 
App.  Dlv.  546,  146  NYS  613]. 

86.  Grand  Rapids,  etc.,  R.  Co.  v. 
Michigan  R.  Commn..  188  Mich.  108, 
154  NW  15  (Railroad  Act  [Pub.  Acts 
(1909)   No.  8001    i   22). 

87.  Terminal  Taxicab  Co.  v.  Kutx, 
241  U.  S.  262,  36  SCt  583.  60  L.  ed. 
984.  AnnCasl916D  765. 

88.  Raritan  River  R.  Co.  v.  Mid- 
dlesex,  etc..   Tract.  Co.,   70  N.  J.   L. 
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mum  rates  which  may  be  prescribed  by  the  state,89 
and  to  the  reserved  rights  of  repeal  and  modifica- 
tion by  the  legislature.90  The  state's  power  to 
regulate  rates  is  a  power  of  government,  continu- 
ing in  its  nature,  and  although  it  may  at  least  quali- 
fied ly  delegate  this  power  to  the  carrier,  this  can 
be  done  only  by  words  of  positive  grant  in  the  car- 
rier's charter  or  by  something  which  is .  in  law 
equivalent  thereto;*1  such  power  can  be  suspended 
in  a  given  case  only  by  a  contract  for  a  definite 
time  by  the  supreme  legislative  body  of  the  state 
or  under  authority  clearly  delegated  by  such  body.92 
[$  1083]  (3)  Limitations  on  Power  of  Legislature. 
The  power  of  legislative  regulation  is  not  restricted 
by  the  fact  that  the  income  of  the  company  has  been 
pledged  to  the  payment  of  obligations  on  the  faith 
of  its  charter.83  So  a  statute  reducing  rates  is  not 
invalid  because  of  the  fact  that  a  contract  existed 
between  two  companies  for  the  interchange  of  traffic 
at  the  rates  of  fare  which  existed  prior  to  its  enact- 
ment.9* Of  course  a  state  or  municipality  has  no 
power  to  regulate  the  fares  charged  in  interstate 


commerce.*5  The  action  of  the  state,  through  the 
legislature  or  a  public  service  commission,  in  estab- 
lishing a  single  fare  rate  does  not  exhaust  its  power 
to  regulate  transportation  charges;9*  and  after 
establishing  such  rate  it  may  make  a  reasonable 
regulation  affecting  mileage  or  commutation  rates." 
Regulation  must  be  reasonable  and  fair.9*  The 
legislature's  power  to  regulate  rates  is  subject  to 
the  limitations  that  the  rates  established  by  it  most 
be  reasonable  and  fair,  both  to  the  carrier  and  to 
the  public,99  and  that  they  must  not  be  such  as 
amount  in  law  to  the  taking  of  private  property  for 
public  use  without  just  compensation  or  without 
due  process  of  law.1  It  has  been  said  that  rates 
can  go  no  higher  than  the  service  is  reasonably 
worth  to  .the  public  requiring  the  service,  and  that 
the  reasonable  value  of  the  service  to  the  public 
may  be  insisted  on,  even  though  charges  so  limited 
would  fail  to  produce  a  fair  return  to  the  carrier 
on  its  investment.2  But  on  the  other  hand,  it  has 
been,  said  that  if  a  reasonable  and  jnst  rate  will  be 
prejudicial  to  a  community  it  is  unfortunate,  bat 


Delegation  of  ■tat*'*  power  gen- 
erally see  supra  i  £30. 

89.  Rarltan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co.,  70  N.  J.  L.  732, 
68  A  332. 

90.  Rarltan  River  R.  Co.  v.  Mid- 
dlesex, etc.,  Tracti  Co.,  70  N.  J.  L. 
732,  58  A  332. 

91.  U.  S. — Georgia  R.,  etc.,  Co.  v. 
Smith,  128  U.  S.  174,  9  SCt  47,  32  L. 
ed.  377;  Stone  v.  Farmers'  L.  St  T. 
Co.,  116  U.  S.  307.  6  SCt  334,  388.  1191. 
29  L.  ed.  636;  Portland  R.,  etc.,  Co.  v. 
Portland,  201  Fed.  119;  Union  Pac. 
R.  Co.  v.  TJ.  S..  20  Ct.  CI.  70  [aff  117 
TJ.  S.  355.  6  SCtJ772,  29  L.  ed.  920]. 

HI.— Illinois  Cent.  R.  Co.  v.  Peo„ 
95  111.  313. 

Ind. — Indianapolis  v.  Navin,  151 
Ind.  139,  47  NE  525,  51  NE  80.  41 
LRA  387. 

Mich. — Pingree  v.  Michigan  Cent. 
R.  Co.,  118  Mich.  314,  76  NW  635,  53 
LRA  274. 

N.  J. — Rarltan  River  R.  Co.  v.  Mid- 
dlesex, etc..  Tract.  Co.,  70  N.  J.  L. 
732,  68  A  332. 

[a]     To  exempt  a  strut  railroad 


company  from  legislative  control 
over  its  rates  of  fare,  it  must  ap- 
pear that   the  exemption  was   made 


In  its  charter  in  clear  and  unmistak- 
able language.  Indianapolis  v.  Navin, 
161  Ind.  139,  47  NE  625,  51  NE  80,  41 
LRA  337. 

[b]  Power  of  directors, — A  char- 
ter provision  that  the  "directors  shall 
have  power  to  establish  such  rates 
.  .  .  as  they  shall,  from  time  to 
time,  by  their  by-laws  direct  and 
determine"  does  not  confer  unlimited 
power,  but  merely  the  right  to 
charge  reasonable  rates,  and  what 
is  a  reasonable  maximum  rate  may 
be  fixed  by  statute.  Illinois  Cent.  R 
Co.  v.  Peo.,  95  III.  313,  314;  Ruggles 
v.    Peo.,   91    111.   256. 

[c]  A  grant  In  the  charter  of  "the 
exclusive  right"  of  transportation  of 
passengers,  provided  the  charges 
shall  not  exceed  a  certain  specified 
rate,  is  not  a  contract  between  the 
state  and  company  that  the  latter 
may  charge  such  rates  as  it  pleases, 
within  the  limits  named,  and  the  com- 
pany is  subject  to  the  provisions  of 
subsequent  acts  establishing  a  com- 
mission to  regulate  railroad  rates. 
Georgia  R.,  etc.,  Co.  v.  Smith.  128  U. 
S.  174,  176,  9  SCt  47,  32  L.  ed.  377. 

92.  Portland  R.,  etc.,  Co.  v.  Port- 
land. 201   Fed.  119. 

93.  Chicago,  etc.,  R.  "Co.  v.  Cutts, 
94  U.  S.  155,  24  L.  ed.  94. 

94.  Buffalo  East  Side  R.  Co.  v. 
Buffalo  St.  R.  Co..  Ill  N.  T.  132,  19 
NE  63,  2  LRA  284. 

95.  See   Commerce    [7    Cyc    449]. 

96.  Pennsylvania  R.  Co.  v.  Tow- 
ers,  126  Md.   69,  94   A  330. 

97.  Pennsylvania  R.  Co.  v.  Tow- 
ers, 126  Md.  59,  94  A  330. 


98.  Determination  of  reasonable- 
ness of  rate  see  infra  5  1084. 

Reasonableness  of  rates  generally 
see  supra  9 1  633-665. 

99.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Wellman,  143  U.  S.  339,  12  SCt  400, 
36  L.  ed.  176  [aff  83  Mich.  592,  47 
NW  489]:  Georgia  R.,  etc.,  Co.  v. 
Smith,  128  U.  S.  174,  9  SCt  47.  32  L. 
ed.  377;  Dow  v.  Beldelman,  126  U.  S. 
680,  8  SCt  1028,  31  L.  ed.  841;  Stone 
v.  Farmers'  L.  &  T.  Co.,  116  U.  S. 
307,  6  SCt  334,  388.  1191,  29  L.  ed. 
636;  Central  of  Georgia  R.  Co.  v.  Ala- 
bama R.  Commn.,  209  Fed.  75;  East 
St.  Louis,  etc..  R.  Co.  v.  Belleville, 
193  Fed.  95;  Arkansas  Rate  Cases,  187 
Fed.  290  [rev  on  other  grounds  230 
U.  S.  553,  33  SCt  1030,  67  L.  ed.  16251; 
Wallace  v.  Arkansas  Cent.  R.  Co.,  118 
Fed.   422,   65   CCA   192. 

N.  H. — State  v.  Maine  Cent.,  R.  Co., 
77   N.  H.   425,  92  A  837. 

N.  T. — Peo.  v.  Public  Service 
Commn.,  159  App.  Div.  531.  146  NTS 
503  [aff  216  N.  V.  689  mem,  109  NE 
1089  mem];  Blume  v.  Interurban  St. 
R.  Co.,  41  Misc.  171,  83  NTS  989. 

Tex. — San  Antonio  Tract.  Co.  v. 
Altgelt,  (Civ.  A.)  81  SW  106  [aff  200 
U.  S.  304,  26  SCt  261,  50  L  ed.  491}. 

Wash. — Puget  Sound  Electric  R. 
Co.  v.  State  R.  Commn..  66  Wash.  75, 
117  P  739,  AnnCasl913B  763. 

"In  determining  the  reasonableness 
of  railway  rates,  consideration  must 
be  given,  not  only  to  the  carrier,  but 
to  the  individual  requiring  the  serv- 
ice. The  carrier  is  entitled  to  ade- 
quate recompense  for  the  service  it 
performs.  The  Individual  Is  entitled 
to  a  rate  that  he  can  reasonably  af- 
ford to  pay  for  the  service  he  re- 
quires. Upon  this  point,  both  judicial 
and  economic  authority  agree."  Puget 
Sound  Electric  R.  Co.  v.  State  R. 
Commn.,  65  Wash.  75,  84,  117  P  739, 
AnnCasl913B  763. 

[a]  Development  of  territory,— 
"If  the  Increased  revenue  under  the 
lower  rate  is  due  to  the  development 
of  the  territory  served,  the  carrier 
and  the  public  served  by  it  should 
each  share  in  the  benefit.  The  pioneer 
carrier  frequently  operates  its  road 
through  a  sparsely  settled  territory 
at  a  loss,  and  for  that  reason  should 
share  in  the  advantages  due  to  the 
subsequent  higher  development  of 
the  country.  On  the  other  hand,  the 
community  served  should  also  profit 
by  the  Increased  population.  It  Is 
universally  true  that*passenger  rates 
are  lowered  as  traffic  increases  In 
density.  The  benefit  of  the  Incre- 
ment due  to  stimulation  of  the  lower 
rate  should  go  entirely  to  the  public, 
and  that  due  to  the  growth  of  the 
tributary  territory  should  be  divided 
between  the  carrier  and  its  patrons." 
Central  of  Georgia  R.  Co.  v.  Alabama 
R.  Commn.,  209  Fed.  75.  80. 


Reciprocal  rights  of  public  ana 
carrier  In  respect  to  service  and 
rate  of  compensation  see  generally 
supra   5   632. 

1.  Norfolk,  etc.,  R.  Co.  v.  Conley, 
236  U.  S.  605,  35  SCt  487,  59  L.  ed. 
745;  Dow  v.  Beidelman,  125  U.  8.  680, 
8  SCt  1028,  31  L.  ed.  841;  Chicago. 
etc.,  R.  Co.  v.  Smith,  210  Fed.  6JJ; 
Louisville,  etc..  R.  Co.  v.  Alabama  R 
Commn.,  208  Fed.  35;  Arkansas  Rate 
Cases,  187  Fed.  290  [rev  on  other 
grounds  230  U.  S.  553,  88  SCt  1030,  57 
L.  ed.  1626];  Atty.-Gen.  v.  Boston, 
etc.,  R.  Co., "160  Mass.  62,  35  NE  252. 
22  LRA  112;  Oklahoma  R.  Co.  v.  St 
Joseph's  Parochial  School.  38  Okl. 
765,  127  P  1087;  State  v.  Great  North- 
ern R.  Co.,  43  Wash.  668.  86  P  1051, 
117  AmSR  1084.  6  LRANS  908.  See 
also  cases  supra  note  99. 

[a]  The  fares  axed  most  sot  re- 
duce the  earnings  of  the  carrier  be- 
low what  reasonable  rates  would  pro- 
duce so  as  to  deprive  It  of  its  prop- 
erty without  due  process  of  law,  or 
deny  It  the  equal  protection  of  the 
laws.  Metropolitan  Trust  Co.  v. 
Houston,  etc.,  R.  Co.,  90  Fed.  688. 

[b]  Impairing  franchise  ooatoact. 
— A  commission  has  no  authority  to 
regulate  rates  when  it  has  the  effect 
of  impairing  the  franchise  contract 
as  ratified  by  the  legislature.  Minne- 
apolis v.  Minneapolis  St.  R.  Co.,  215 
TJ.  S.  417,  30  SCt  118.  64  L.  ed.  259; 
Oklahoma  R.  Co.  v.  St.  Joseph's  Pa- 
rochiaJ  School.  33  Okl.  755, 127  P 1087. 

9.  Puget  Sound  Electric  R.  Co.  t. 
State  R.  Commn;,  65  Wash.  75,  117  P 
739,  AnnCasl913B  763.  See  generally 
supra  i  632. 

fa]  Reasons  for  role, — "Such  a 
rule,  as  applied  to  these  great  public 
service  corporations,  is  based  upon 
reason  and  justice,  because  of  their 
exercise  of  governmental  powers  and 
assumption  of  the  functions  of  the 
state  In  their  acquisition  of  their 
property,  compelling  the  individual 
to  yield  and  surrender  his  own  that 
it  may  be  devoted  to  the  greater  serv- 
ice of  the  general  public;  benefits 
that  cannot  be  enjoyed  without  corre- 
sponding burdens.  If  they  seek  to 
exercise  the  function  of  the  state  in 
one  particular,  they  cannot  deny  it 
In  another.  If  they  can  take  prop- 
erty from  the  individual  because  it 
is  to  be  devoted  to  a  public  use,  then 
they  must  recognise  such  public  use 
as  the  first  law  affecting  such  prop- 
erty, and  subordinate  the  interests  of 
stockholders  to  the  interest  of  the 
public,  irrespective  of  the  effect 
upon  the  question  of  profits.  In  this 
respect  they  differ  from  other  cor. 
porations  in  whose  property  there  is 
only  an  incidental  public  use."  Puget 
Sound  Electric  R.  Co.  v.  State  R. 
Commn.,  66  Wash.  75,  87,  117  P  711, 
AnnCasl913B  763. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note 
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furnishes  no  reason  why  the  company  should  be 
required  to  render  the  service  at  a  loss."  A  rate 
established  by  statute  is  binding  on  the  carrier  until 
in  the  first  instance,  on  application  by  the  carrier 
or  by  some  one  injuriously  affected  thereby,  or  on 
the  initiative  of  the  public  service  commission,  such 
rate  has  been  investigated  by  the  commission  and 
judicially  determined  to  be  unreasonable  or  con- 
fiscatory as  to  a  particular  carrier;4  and  until  then, 
or  until  such  statute  has  been  amended  or  otherwise 
nullified,  the  public  service  commission  has  jurisdic- 
tion to  compel  observance  of  such  statute  by  the 
carrier.8  Where  a  carrier  voluntarily  maintains  a 
certain  passenger  rate  for  years,  it  is  estopped  to 
claim,  in  support  of  a  contention  that  a  reduced  rate 
is  confiscatory,  that  such  rate  was  nnremunerative.8 
Discrimination.  The  rates  established  must  not 
amount  to  unjust  discrimination.7  Unjust  discrimi- 
nation in  railroad  rates  was  forbidden  by  the  com- 
mon law,  and  it  needs  neither  a  statute  nor  a  con- 
stitutional provision  to  make  such  discrimination  in 
rates  unlawful.8  But  a  state  may,  without  violating 
the  fourteenth  amendment,  prohibit  any  unjust  dis- 
crimination by  a  domestic  railroad  company  against 
any  persons  or  localities  on  its  lines,9  and  may  leave 


it  to  the  railroad  commission  to  determine  whether 
the  rates  are,  or  are  not,  discriminatory.10  A  con- 
stitutional provision  forbidding  discrimination  is 
binding  on  the  state,  notwithstanding  that  by  the 
constitution  railroads  are  declared  to  be  public  high- 
ways;11 and  a  constitutional  provision  authorizing 
the  legislature  to  enact  laws  to  prevent  unjust  dis- 
crimination is  a  declaration  of  the  sovereign  power 
over  the  carrier's  duties  to  the  public  to  demand 
only  a  reasonable  rate  without  unjust  discrimina- 
tion, although  the  legislature  has  enacted  no  laws  to 
carry  out  the  constitutional  provision.12  The  mere 
fact,  however,  that  the  rate  fixed  is  discriminatory 
is  not  conclusive  of  its  invalidity,18  especially  where 
the  discrimination  is  produced  by  an  unreasonable 
overcharge;14  arbitrary  discriminations  alone  are 
unjust;  if  the  difference  in  rates  is  based  on  a  rea- 
sonable and  fair  difference  in  conditions  which 
equitably  and  logically  justify  a  different  rate,  it 
is  not  an  unjust  discrimination.15 

[$  1084]  (4)  Reasonableness  of  Kates.1*  A  rail- 
road company,  like  other  public  service  corporations, 
is  entitled  to  an  adequate  return  on  the  actual  in- 
vestment," or  at  least  a  return  sufficient  to  pay 


3.  Peo.  v.  Public  Service  Commn.. 
159  App.  Dlv.  531,  146  NTS  BOS  laff 
21S  N.  T.  689  mem,  10$  NE  1089 
mem]. 

4-  State  v.  Baltimore,  etc.,  R.  Co., 
<W.  Va.)  85  SB  714. 

S.  State  v.  Baltimore,  etc.,  R.  Co., 
<W.  Va.)  85  SB  714. 

8.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.   75. 

T.  Chicago,  etc.,  R.  Co.  v.  Ketchum, 
212  Fed.  986  (construing-  Iowa  Acts, 
35th  Gen.  Assembly  c  165). 

[a]  Bxcurslon  rate  to  state  fair.— 
Conceding-  the  power  of  a  state  to 
compel  railroads  to  .grant  excursion 
rates  to  persons  attending  a  state 
fair  or  other  exposition,  on  the 
ground  that  it  Is  an  educational  in- 
stitution, It  is  not  required  to  extend 
such  rates  to  all  persons  going  to 
and  from  the  city  where  the  fair  Is 
being-  held,  regardless  of  whether  or 
not  they  attend  it;  but  on  the  con- 
trary such  extension  is  not  only  not 
within  the  reason  of  the  law,  but 
operates  as  a  clear  discrimination 
against  the  industries  and  business 
interests  of  other  cities  of  the  state. 
Chicago,  etc.,  R.  Co.  v.  Ketchum,  212 
Fed.  986. 

Discrimination  generally  see  supra 
i  746  et  seq. 

8.  State  v.  Missouri,  etc..  R.  Co., 
262  Mo.  507,  172  SW  35,  LRA1915C 
778.  AnnCasl916B  949.  See  also  su- 
pra ii   746,  775,  1079. 

9.  Portland  R..  etc.,  Co.  v.  Oregon 
R.  Commn..  229  U.  S.  397,  414,  33  SCt 
820,  827.  67  L.  ed.  1248,  1259  [alt  56 
Or.  468,  105  P  709.  109  P  273]; 
Phillips  v.  Southern  R.  Co.,  114  Ga. 
384,   40  SB  268. 

[a]  XllaatratJon  of  discrimination. 
— Charging  a  ten-cent  fare  without 
transfer  privileges  for  a  ride  on  an 
electric  railway  from  a  city  terminus 
to  a  specified  town  and  five-cent  fares 
with  transfer  privileges  for  a  ride  be- 
tween such  terminus  and  a  town  far- 
ther away  on  another  division  Is  no 
less  a  violation  of  Or.  L.  (1907)  p  67, 
prohibiting  discriminations,  because 
the  fare  on  the  latter  division  Is  fixed 
at  five  cents  by  a  contract  with  the 
railroad  company's  predecessor.  Port- 
land R.,  etc.,  Co.  v.  Oregon  R. 
Commn.,  229  U.  S.  397,  414.  33  SCt 
820.  827,  57  L.  ed.  1248,  1259  [aft  56 
Or.  468.  105  P  709.  109  P  273]. 

10.  Portland  R.,  etc..  Co.   v.   Ore- 

Son  R.  Commn.,  229  U.  S.  397,  414,  33 
Ct  820,  827,  57  L.  ed.  1248.  1269  faff 
56  Or.  468,  105  P  709,  109  P  273]. 

11.  State  v.  Missouri,  etc..  R.  Co., 
262  Mo.  507,  172  SW  35,  LRA1915C 
778,  AnnCasl916E  949. 


12.  Peo.  v.  Suburban  R.  Co.,  178 
111.  594,  53  NB  349,  49  LRA  650. 

13.  Pennsylvania  R.  Co.  v.  Towers, 
126  Md.  59.  94  A  330;  State  v.  Mis- 
souri, etc.,  R.  Co.,  262  Mo.  507,  172 
SW  35,  LRA1915C  778.  AnnCasl916B 
949;  State  v.  Maine  Cent.  R.  Co.,  77 
N.  H.  425,  92  A  837. 

[a]  Under  a  ooastltntloaal  provi- 
sion forbidding  unjust  discrimination 
in  railroad  rates.  It  does  not  follow 
that  because  a  discrimination  is  ap- 
parent. It  is  an  unjust  discrimination. 
State  v.  Missouri,  etc.,  R.  Co.,  262 
Mo.  507,  172  SW  35,  L.RA1916C  778, 
AnnCasl916B  949. 

[b]  Commutation  rat*.— The  mere 
fact  that  the  rate  fixed  by  the  public 
service  commission  for  commutation 
tickets  is  discriminatory  is  not  con- 
clusive of  Its  Invalidity.  Pennsylva- 
nia R.  Co.  v.  Towers,  126  Md!  59,  94 
A  330.  < 

14.  State  v.  Maine  Cent.  R.  Co.,  77 
N.  II.  425,  92  A  837. 

[a]  Mleage  and  trip  ttoketa— Dis- 
crimination between  purchasers  of 
mileage  books  and  of  trip  tickets  does 
not  render  L.  (1913)  c  92  Invalid,  If 
the  discrimination  is  produced  by  an 
unreasonable  overcharge  for  trip 
tickets.  State  v.  Maine  Cent  R.  Co., 
77  N.  H.  425,  92  A  837. 

15.  State  v.  Missouri,  etc.,  R.  Co., 
262  Mo.  507,  172  SW  35.  LRA1915C 
778,  AnnCasl916E  949;  Puget  Sound 
Electric  R.  Co.  v.  State  R.  Commn.,  65 
Wash.  76,  117  P  738.  AnnCasl91SB 
763. 

[a]  Applications  of  rule.— (1)  A 
constitutional  provision  that  no  dis- 
crimination in  charges  or  facilities  for 
transportation  shall  be  made  by  any 
railroad  between  places  or  persons, 
or  In  the  facilities  for  the  transpor- 
tation of  the  same  classes  of  freight 
or  passengers,  is  not  violated  by 
rates  ordered  by  the  railroad  commis- 
sion, which  rates  do  not  charge  any 
persons  or  classes  of  persons  a 
greater  or  less  rate  for  the  same 
service  than  is  charged  all  other  per- 
sons similarly  situated,  and  which 
have  a  like  effect  on  all  who  are  simi- 
larly situated.  To  constitute  an  un- 
just discrimination,  the  company 
would  have  to  receive  a  greater  or 
lesS  rate  from  one  person  than  from 
another  to  whom  it  furnished  a  like 
service  under  like  conditions,  either 
directly  or  indirectly.  Puget  Sound 
Electric  R.  Co.  v.  State  R.  Commn., 
65  Wash.  75.  117  P  739,  AnnCasl913B 
768.  (2)  Where  the  railroad  com- 
mission has  established  rates  for  a 
street  railroad  company,  and  It  does 
not  appear  that  other  lines,  operating 
In  a  part  of  the  territory  covered  by 


Its  lines,  have  station  facilities  at 
any  of  the  points  affected  by  the  es- 
tablished rates,  except  at  one  or  two 
places,  or  that  they  are  seeking  to 
handle  the  traffic  or  had  time  sched- 
ules to  handle  it,  and  where  It  ap- 
pears that  people  living  In  territory 
outside  of  those  places  fnust  travel 
on  the  appellant's  line  or  be  deprived 
of  direct  access  by  railroad  Into  cer- 
tain towns,  such  other  lines  are  not 
"competing  lines;"  and  hence  the 
order  of  the  commission,  reducing 
rates  below  the  rates  permitted  to 
be  charged  by  such  other  roads,  can- 
not be  discrimination.  Puget  Sound 
Electric  R.  Co.  v.  State  R.  Commn., 
supra. 

16.  Steasonableness  of  rates  gener- 
ally see  supra  |J  633-667. 

17.  U.  S. — Dow  v.  Beidelman,  125 
U.  S.  680,  8  SCt  1028,  31  L.  ed.  841; 
South,  etc.,  Alabama  R.  Co.  v.  Ala- 
bama R.  Commn.,  210  Fed.  465. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  679,  65  NE  470. 

N.  T. — Peo.  v.  Public  Service 
Commn.,  216  N.  T.  241,  109  NE  252 
[aff  159  App.  Dlv.  646,  145  NTS  513]. 

Pa — Western  Maryland  R.  Co.  v. 
Adams  County,  21  Pa.  Dlst.  766. 

Wash. — Puget  Sound  Electric  R. 
Co.  v.  State  R.  Commn.,  65  Wash.  75, 
117  P  739,  AnnCasl91SB  763. 

[a]  Property  purchased  at  fore- 
closure sale. — A  regulation,  by  the 
legislature,  of  three  cents  per  mile 
as  the  maximum  to  be  charged  for 
carrying  passengers  will  not  be  con- 
sidered unreasonable,  in  that  it  re- 
duces the  net  income  to  one  and  one- 
half  per  cent  on  the  original  cost  of 
the  road,  and  to  two  per  cent  on  the 
amount  of  its  bonded  debt,  or  as  con- 
fiscating property  without  due  pro- 
cess of  law,  where  there  Is  no  evi- 
dence to  show  that  plaintiffs  who  had 
purchased  the  property  at  a  fore- 
closure sale  had  paid  a  price  equal 
to  the  original  cost  of  the  road  or  to 
the  bonded  debt,  as  It  cannot  be  pre- 
sumed that  the  price  paid  at  the  sale 
under  foreclosure  equaled  the  orig- 
inal cost  of  the  road  or  the  amount 
of  the  outstanding  debt.  Dow  v. 
Beidelman.  125  U.  §.  680,  8  SCt  1028, 
31   L.  ed.  841. 

[b]  Bat*  of  Interest. — (DA  pub- 
lic service  corporation  in  Pennsyl- 
vania is  entitled  under  Const,  art  14 
i  10,  after  paying  fixed  charges, 
charges  for  maintenance,  and  operat- 
ing expenses,  to  a  rate  of  return,  if 
their  property  will  earn  It,  of  not 
less  than  the  legal  rate  of  Interest. 
Western  Maryland  R.  Co.  v.  Adams 
County.  21  Pa.  Dlst.  766.  (2)  On  the 
question  of  what  rate  of 
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operating  expenses;18  and  a  law  which  will  not  per- 
mit a  company  to  earn  at  least  an  amount  sufficient 
to  pay  such  expenses  is  confiscatory.19  In  deter- 
mining the  reasonableness  of  rates,  the  cost  of  main- 
tenance, upkeep,  and  general  expenses  must  be  con- 
sidered as  well  as  the  actual  cost  of  transportation;20 
but  the  company  is  not  entitled  to  exact  such  rates 
as  will  enable  it  at  all  times  not  only  to  pay  oper- 
ating expenses,  but  also  to  meet  the  interest  regu- 
larly accruing  on  all  of  its  outstanding  obligations 
and  justify  a  dividend  on  all  of  its  stock."  If  the 
rate  established  wilL  yield  a  reasonable  return  to 
the  carrier  at  present,  it  cannot  be  said  to  be  con- 
fiscatory because  it  fails  to  yield  in  addition  an 
amount  for  the  purpose  of  recouping  prior  losses.88' 
A  railroad  company  may  properly  charge  its  returns 
with  an  annual  sum  to  provide  for  depreciation  and 
replacement  and  have  such  sum  allowed  in  any  de- 
termination of  what  is  a  proper  return  on  its  invest- 
ment, to  be  approximated  in  fixing  its  rates  of  car- 
riage; but  it  cannot  make  the  traffic  of  a  future 
year  bear  all  the  burdens  of  the  deterioration  of  past 
years,  since  each  year  should  carry  the  burden  of 
its  own  wear  and  tear,  so  that,  when  renewals  be- 
come necessary,  the  burden  is  equally  borne  by  all 
contributing  features.28  The  values  of  the  com- 
pany's intra-state  property,,  for  the  determination 
of  the  reasonableness  of  the  intra-state  rates,  may 
be  obtained  by  taking  the  tax  values  and  raising 
them  one  hundred  per  cent.8*   Whether  or  not  a  rate 


Its  investment  should  be  allowed  to 
a  street  railroad,  that  In  the  locality 
where  the  railroad  operated  the  pre- 
vailing' rate  of  Interest  on  loans  run- 
nine  for  a  long  time  and  backed  by 
first-class  security  was  seven  per 
cent,  that  on  ordinary  commercial 
paper  the  rate  was  eight  per  cent, 
and  that  the  railroad  appealing  from 
rates  ordered  by  the  railroad  commis- 
sion had  itself  loaned  to  an  allied 
corporation  a  large  sum  on  Its  notes 
at  six  per  cent,  raising  the  amount 
by  an  issue  of  bonds,  may  be  taken 
into  consideration  on  the  question  of 
adequate  return.  Puget  Sound  Elec- 
tric R.  Co.  v.  State  R.  Commn.,  65 
Wash.  76.  117  P  739,  AnnCasl»13B 
763. 

[c]  Presumption. — The  fact  that 
a  rate  was  once  compensatory  will 
not  raise  a  presumption  that  Beveral 

?ears  thereafter  it  affords  a  fair  re- 
urn,  it  being  a  matter  of  common 
knowledge  that  the  price  of  material 
and  the  scale  of  wages  have  in- 
creased. Peo.  v.  Public  Service 
Commn.,  215  N.  T.  241.  109  NE  252 
[aff  169  App.  Dlv.  546,  145  NTS  613]. 
Standard  of  adequate  return  gen- 
erally see  supra  |  666. 

18.  Bellamy  v.  Missouri,  etc.,  R. 
Co..  216  Fed.  18,  131  CCA  326,  LRA 
1915A  1>  and  note. 

19.  Bellamy  v.  Missouri,  etc.,  R. 
Co.,  215  Fed.  18,  131  CCA  326,  LRA 
1915A  1  and  note. 

"Where  a  railroad  company  incor- 

S  orated  under  the  laws  of  a  state 
as  built  and  economically  operates 
its  line  of  road,  it  is  entitled  to  earn 
at  least  sufficient  to  pay  operating 
expenses,  and  a  law  of  the  state 
which  will  not  permit  it  to  do  so  is 
confiscatory."  Bellamy  v.  Missouri, 
etc.,  R.  Co.,  supra; 

30.  Peo^  v.  Public  Service  Commn., 
169  App.  Div.  531,  146  NTS  503  [aff 
215  N.  T.  689  mem,  109  NE  1089 
mem];  Puget  Sound  Electric  R.  Co. 
v.  State  R.  Commn..  65  Wash.  75,  117 
P  739,  AnnCasl913B  763. 

31.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418.  42  L.  ed.  819;  Chicago 
Union  Tract.  Co.  v.  Chicago,  191  111. 
579,  65  NE  470. 

33.     South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed.  465. 
33.     Puget  ,  Sound    Electric    R.    Co. 


v.  State  R.  Commn.,  65  Wash.  75,  117 
P  739,  AnnCaal913B  763. 

84.  Central  of  Georgia  R  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  75. 

Tains  of  property  devoted  to  pub- 
lic service  and  methods  by  which  it 
is  determined  see  generally  supra  {* 
639,  640. 

38.  St.  Louis,  etc.,  R.  Co.  v.  Gill, 
156  U.  S.  649,  15  SCt  484.  39  L.  ed. 
567  [aff  54  Ark.  101.  15  SW  18,  11 
LRA  452];  Chicago  Union  Tract  Co. 
v.  Chicago,  199  111.  679,  65  NE  470; 
Peo.  v.  Public  Service  Commn.,  215 
N.  Y.  241,  109  NE  252  [aff  159  App. 
Dlv.  546,  145  NTS  613];  Peo.  v.  Pub- 
lic Service  Commn.,  163  App.  Div. 
129,  138  NTS  434. 

[a]  Brldenoe   of  the   earnings   or 


of  a  single  mile  or  division 
of  a  system  of  railways  is  inadmissi- 
ble to  prove  that  a  rate  fixed  by  the 
legislature  Is  unreasonable.  Chicago 
Union  Tract.  Co.  v.  Chicago,  199  111. 
579,  65  NE  470. 

36.  St.  Louis,  etc.,  R.  Co.  v.  Gill, 
156  U.  S.  649.  15  SCt  484,  39  L.  ed. 
667  [aft*  54  Ark.  101,  15  SW  18,  11 
LRA  462]. 

affect  of  consolidation  of  several 
roads  in  determining  reasonableness 
see  generally  supra  1  667. 

37.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn.,  209  Fed.  76. 

88.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221,  29  SW  752;  Pensacola, 
etc.,  R  Co.  v.  State,  25  Fla.  310,  6  S 
833.  3  LRA  661. 

89.  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed.  465; 
Central  of  Georgia  R,  Co.  v.  Alabama 
R.  Commn.,  209  Fed.  75. 

[a]  "Tlie  test  of  oonflsoatlon  is 
that  the  carrier's  entire  intrastate 
business  is  unremunerative.  Yet  it 
does  not  follow  that  the  carrier  has 
the  absolute  right  to  a  passenger 
rate  that  will,  in  every  case,  be  suffi- 
cient to  raise  its  total  extra  revenue 
to  the  remunerative  point.  If  it  had 
sucH  right,  the  passenger  would  fre- 

?uently  carry  the  burden  of  the 
reight  to  an  undue  and  prohibitive 
extent.  The  freight  revenue  of  a 
carrier  is  usually  many  times  greater 
than  its  passenger  revenue,  and  it  is 
easy  to  see  what  result  on  passenger 
rates  would  follow  the  application 
of   such   a   principle.     All    that    the 


of  fare  per  mile  prescribed  by  the  legislature  or 
the  commission  is  fair  and  reasonable  most  be  de- 
termined by  the  effect  on  the  net  earnings  through- 
out the  whole  line  within  the  jurisdiction,  and  not 
on  any  particular  division,85  notwithstanding  it  was 
formerly  an  independent  line.8*  A  reduced  pas- 
senger rate  which  in  a  typical  year,  on  experiment, 
yields  a  revenue  equal  to  that  produced  by  a  former 
higher  rate  in  a  year  of  exceptional  prosperity  is 
not  unreasonable. 

Based  on  business  of  carrier.  According  to  some 
decisions,  in  determining  the  reasonableness  of  a 
rate,  the  entire  net  revenue  of  the  railroad  must  be 
looked  to,  from  whatever  source  derived,  whether 
from  passengers,  freight,  express,  or  from  invest- 
ments held  by  the  company.88  But  although  the 
reasonableness  of  &  single  rate  or  partial  schedule 
as  well  as  the  sufficiency  in  the  aggregate  of  the 
return  on  the  carrier's  intra-state  business  should 
be  considered  in  determining  whether  the  intra-state 
business  will  yield  a  fair  return  on  the  value  of  the 
property  devoted  to  such  business,8*  by  the  weight 
of  authority,  in  determining  whether  the  rate  for 
specific  passenger  service  is  reasonable,  the  entire 
net  revenue  of  the  road,  from  whatever  character 
of  service  derived,  is  not  to  be  looked  to,  since  the 
specific  service  regulation  must  have  its  charges  so 
fixed  as  to  return  to  the  road  a  normal  profit  on 
such  specific  branch  of  the  service  by  itself;80  the 
regulation  of  the  specific  service  must  be  such  as  to 

carrier  can  demand  is  that  Its  entire 
intra  revenue  is  not  brought  below 
the  remunerative  point  by  an  unrea- 
sonably low  passenger  rate."  Cen- 
tral of  Georgia  R.  Co.  v.  Alabama  R. 
Commn..  209  Fed.  75,  80. 

30.  Norfolk,  etc,  R.  Co.  v.  Conley. 
236  U.  S.  605,  35  SCt  437,  59  L.  ed. 
745;  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed.  465; 
Louisville,  etc..  R.  Co.  v.  Alabama 
R  Commn.,  208  Fed.  36;  Iowa  R. 
Comrs.  v.  Illinois  Cent.  R.  Co..  20  Int. 
Com.  Commn.  181;  Pennsylvania  R 
Co.  v.  Towers,  126  Md.  59.  94   A  330. 

[a]  Beacons  for  rule. — (1)  "The 
passenger  traffic  is  one  of  the  main 
departments  of  the  company's  busi- 
ness; it  has  its  separate  equipment, 
its  separate  organization  and  man- 
agement, and  of  necessity  its  own ' 
rates.  In  making  a  reasonable  ad- 
justment of  the  carrier's  charges,  the 
State  is  under  no  obligation  to  secure 
the  same  rate  of  return  from  each  of 
the  two  principal  departments  of 
business,  passenger  and  freight ;  bat 
the  State  may  not  select  either  of 
these  departments  for  arbitrary  con- 
trol. Thus,  it  would  not  be  con- 
tended that  the  State  might  require 
passengers  to  be  carried  for  nothing, 
or  that  it  could  justify  such  action 
by  placing  upon  the  shippers  of  goods 
the  "  " 


ie  burden  of  excessive  charges  in 
order  to  supply  an  adequate  return 
for  the  carrier's  entire  service.  And, 
on  the  same  principle,  it  would  also 
appear  to  be  outside  the  field  of  rea- 
sonable adjustment  that  the  State 
should  demand  the  carriage  of  pas- 
sengers at  a  rate  so  low  that  it 
would  not  defray  the  cost  of  their 
transportation,  when  .  the  entire 
traffic  under  the  rate  was  considered, 
or  would  provide  only  a  nominal  re- 
ward in  addition  to  cost.  That  fact, 
satisfactorily  proved,  would  be  suffl- 
cient  to  rebut  the  presumption  of 
reasonableness;  and  if  in  any  case  it 
could  be  said  that  there  existed  other 
criteria  by  reference  to  which  the 
rate  could  still  be  supported  as  a 
reasonable  one  for  the  transporta- 
tion in  question,  it  would  be  neces- 
sary to  cause  this  to  appear."  Nor- 
folk, etc.,  R.  Co.  v.  Conley.  236  U.  S. 
605,  609.  35  SCt  437,  59  L.  ed.  745. 
(2)    "If   it  appears   that   the   portion 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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bring  a  proper  return  to  the  railroad  company  for 
such  service,  independently  of  the  return  to  it  from 
other  services,*1  and  if  the  yield  to  the  carrier  from 
intra-state  passenger  earnings  under  a  specific  rate 
is  sufficiently  reasonable  in  amount  to  remunerate  it 
for  the  service  performed  thereunder,  confiscation 
cannot  result  from  such  a  rate,  even  though  the 
entire  earnings  derived  from  intra-state  business, 
both  freight  and  passenger,  are  unremunerative. 
The  remedy  for  such  a  situation  is  the  adjustment 
of  freight  rates,  and  not  the  disturbance  of. the 
passenger  rates;  and  a  deficiency  in  intranstate 
earnings,  due  to  unreasonably  low  freight  rates, 
should  be  overcome  by  raising  freight  rates  until 
they  afford  a  reasonable  return,  and  not  by  raising 
already  reasonable  passenger  rates  to  accomplish 
that  end." 

Comparison  with  other  rates.  A  rate  voluntarily 
established  by  the  company,  in  common  with  prac- 
tically all  other  companies  doing  business  in  that 
part  of  the  country,  and  maintained  for  many  years, 
may  be  used  as  a  basis  for  comparison  in  determin- 
ing the  reasonableness  of  a  rate  of  passenger  fare.*4 

Interstate  and  intra-state  business.  The  reason- 
ableness of  an  intra-state  rate  must  be  determined 
from  the  intra-state  business  alone,  and  the  inter- 
state business  should  not  be  considered,"  except 
that  the  amount  of  interstate  fares  earned  by  that 
portion  of  the  railroad  lying  within  the  state  may 


be  included  in  the  computation.**  Values  cannot  be 
apportioned  as  between  interstate  and  intra-state 
business  and  freight  and  passenger  business  on  a 
gross  revenue  basis,  nor  can  a  carrier  be  permitted 
to  charge  for  more  costly  equipment,  roadbed,  track, 
and  structures  constituting  a  part  of  an  interstate 
route  than  would  be  justified  for  the  conduct  of 
intra-state  business."  But  it  has  been  held  that 
this  rule  does  not  apply  to  a  railroad  built  and  oper- 
ated essentially  for  interstate  purposes,  and  where 
the  intra-state  business  is  merely  incidental  and  too 
inconsiderable  to  make  it  feasible  to  fix  rates  on  the 
basis  of  comparative  values.** 

[4  1085]  <5)  Particular  Regulations— (a)  In  Gen- 
eral Classification  of  roads.  A  statute  dividing 
railroad  companies  into  classes  according  to  the 
length  of  the  roads  operated  or  the  amount  of  busi- 
ness done,  and  fixing  a  limit  for  passenger  fares  for 
each  class,  does  not  deny  a  corporation  the  equal 
protection  of  the  laws.**  The  legislature  may,  it  if 
sees  fit,  establish  rates  for  each  railroad  separately, 
and,  as  different  roads  may  reasonably  require  differ- 
ent rates,  certain  roads  may  be  exempted  or  excluded 
from  a  statute  fixing  rates.40 

Charge  for  fraction  of  mile.  Where  a  carrier  is 
authorized  to  make  certain  charges  per  mile,  the 
same  fare  may  usually  be  charged  for  a  part  of  a 
mile  as  is  charged  for  a  whole"  mile;41  but  it  has 
been  held  that-  a  charge  cannot  be  made  for  a  frao- 


of  the  schedule  alone  complained  of 
Is  reasonable  to  the  carrier,  and  af- 
fords a  fair  return  on  the  property 
devoted  by  It  to  the  service,  then  the 
Injury  to  the  carrier's  business  Is 
accomplished  elsewhere,  and  the 
business  affected  by  the  rates  com- 
plained of  should  not  be  made  to  as- 
sume any  part  of  the  burden.  Where 
a  slng-le  rate  or  a  partial  schedule 
Is  the  subject-matter  of  contention, 
the  reasonableness  of  a  slng-le  rate 
or  partial  schedule  *ts  an  Issue,  as 
well  as  the  sufficiency  In  the  aggre- 
gate of  the  returns  upon  the  carrier's 
intrastate  business.  The  Insufficiency 
of  the  aggregate  return  Is  conclusive 
in  favor  of  the  carrier  only  as 
against  the  entire  schedule.  The 
reasonableness   of   a   single   rate   or 

Partial  schedule  Is  open  to  contesta- 
lon,  though  the  aggregate  return 
may  appear  to  be  Insufficient.  The 
corollary  of  a  contrary  holding  would 
be  that  the  carrier  would  have  the 
right  to  burden  traffic,  the  rates  upon 
which  were  already  reasonably  high, 
by  Increases,  with  the  purpose  of 
making-  up  a  deficiency  caused  by 
other  tramc,  with  relation  to  which 
the  rates  were  too  low.  The  cost  of 
the  service,  charges  made  by  other 
carriers  for  similar  service,  and  many 
elements,  other  than  the  aggregate 
returns  from  the  carrier's  entire 
business,  enter  into  the  inquiry  as 
to  the  reasonableness  of  a  specific 
rate,  all  of  which  would  be  excluded 
from  consideration  If  insufficiency  In 
the  aggregate  were  held  to  be  con- 
trolling-." South,  etc.,  Alabama  R. 
Co.  v.  Alabama  R.  Commn.,  210  Fed. 
465.   477. 

[b]  Doing-  freight  business  at  a 
loss. — Where  a  railroad  company  vol- 
untarily does  a  large  part  of  Its 
Intra-state  freight  business  in  a  state 
at  cost  or  at  a  loss,  In  order  to  de- 
velop its  interstate  business  It  can- 
not attack  passenger  rates  fixed  by 
the  state  as  confiscatory  because  its 
entire  intra-state  business  does  not 
yield  a  fair  return.  Louisville,  etc., 
R.  Co.  v.  Alabama  R.  Commn.,  208 
Fed.  35. 

31.  Pennsylvania  R.  Co.  v.  Tow- 
ers. 126  Md.  59,  94  A  330. 

33.  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn..  210  Fed.  465. 

33.  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed.  465. 

34.  South,  etc.,  Alabama  R.  Co.  v. 
Alabama  R.  Commn.,  210  Fed.  466. 


Comparison  with  other  rates  gen- 
erally see  supra  |  649. 

35.  Smyth  v.  Ames,  169  U.  S.  466, 
18  SCt  418,  42  L.  ed.  819;  Seaboard 
Air  Line  R.  Co.  v.  Alabama  R. 
Commn.,  155  Fed.  792:  State  v. 
Florida  Bast  Coast  R.  Co.,  69  Fla. 
478,  68  S  727;  Washington  Southern 
R.  Co.  v.  Com.,  112  Va.  616,  71  SB 
639. 

[a]  Burden  on  carrier.— "It  is  in- 
cumbent upon  the  carrier  to  clearly 
show  by  convincing  evidence  that  the 
service  required  in  the  entire  traffic 
to  which  the  order  applies  would  un- 
der the  order  be  rendered  without 
just  compensation,  by  showing  the 
cost  of  respondent's  entire  Intra- 
state passenger  service,  the  receipts 
therefrom,  the  value  of  the  property 
properly  apportioned  to  and  devoted 
to  intra-State  traffic,  and  the  prac- 
tical effect  of  applying-  the  order." 
State  v.  Florida  Bast  Coast  R.  Co., 
69  Fla.  473,  476,  68  S  727. 

Consideration  of  interstate  busi- 
ness In  determining  reasonableness 
of  intra-state  rates  see  generally 
supra  i   658. 

38.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn.,  208  Fed.  75; 
State  R.  Commn.  v.  Wabash  R.  Co., 
126  Mich.  113,  85  NW  466. 

87.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  Commn;,  209  Fed.  76. 

38.  Washington  Southern  R.  Co.  v. 
Com.,  112  Va.  515.  71  SB  539. 

39).  Dow  v.  Betdelman.  125  U.  S. 
680,  8  SCt  1028,  31  L.  ed.  841;  Illinois 
Cent.  R.  Co.  v.  Illinois,  108  U.  S.  541, 
2  SCt  839,  27  L.  ed.  818;  Ruggles  v. 
Illinois,  108  U.  S.  526,  2  SCt  832,  27 
L.  ed.  812:  Chicago,  etc.,  R.  Co.  v. 
Cutts,  94  U.  S.  155,  4  L.  ed.  94;  St 
Louis,  etc-  R.  Co.  v.  Gill.  54  Ark.  101, 
115,  15  SW  18.  11  LRA  452  [aff  156  U. 
S.  649,  15  SCt  484,  89  L.  ed.  6671; 
Shelton  v.  Erie  R.  Co.,  73  N.  J.  L.  558, 
66  A  403.  118  AmSR  704,  9  LRANS 
727,  9  AnnCas  883.  See  generally 
Constitutional  Law   [8  Cyc  1066J. 

[a]  Seasons  for  role. — "It  follows, 
If  roads  may  be  classified  for  regula- 
tion, that  the  justice  or  injustice  of 
the  regulation  must  be  determined 
with  reference  to  its  effect  on  the 
class  and  not  a  particular  member  of 
It.  Any  other  rule  would  lead  to  con- 
fusion— almost  chaos — In  the  law. 
An  act  held  valid  as  to  one  member 
of  a  class  might  be  held  Invalid  as  to 
another,  and  no  adjudication  would 
move  or  lessen  the  uncertainties  as  to 


the  validity  of  an  act."  St.  Louis, 
etc.,  R.  Co.  v.  Gill,  54  Ark.  101,  15  SW 
18,  11  LRA  452  [aft  156  U.  S.  649,  15 
SCt  484.  39  L.  ed.  5671. 

[b]  ruustration.— N.  J.  Gen.  Rail, 
road  L.  (1903)  I  38  (P.  L".  [1903]  p 
665),  providing  that  a  railroad  may 
charge  such  fare  as  It  shall  think 
reasonable,  not  exceeding  three  cents 
per  mile,  and  not  exceeding,  in  the 
case  of  railroads  under  special  char- 
ter, three  and  one-half  cents  per  mile, 
and  providing  for  the  sale  of  tickets 
limited  as  to  time  for  less  than  the 
regular  fare,  is  constitutional.  Shel- 
ton v.  Erie  R.  Co.,  73  N.  J.  L.  558, 
571,  66  A  408,  118  AmSR  704,  9  LRA 
NS  727,  9  AnnCas  883  (where  the 
court  said:  "We  think  that  section 
18  of  the  -General  Railroad  law  is 
not  rendered  unconstitutional  by  rea- 
son of  the  provision  that  railroads 
constructed  and  operated  as  the 
plaintiff  In  error  Is,  under  a  special 
charter,  are  permitted  to  charge  one- 
half  cent  more  per  mile  than  rail- 
roads organised  under  the  general  act 
are  permitted  to  charge.  The  argu- 
ment is  that  this  discrimination, 
which   In   Itself  is   favorable  to   the 

filalntlff  in  error,  is'  based  upon  an 
Uusory  classification.  The  classifi- 
cation is  'railroad  companies  organ- 
ised under  this .  act'  (the  General 
Railroad  law)  and  'railroads  con- 
structed and  operated  under  a  special 
charter.'  The  former  of  these  classes 
is  rendered  general,  for  purposes  of 
railroad  legislation,  by  section  88. 
hence  it  must  follow  that  the  residue 
left,  after  .subtracting  this  general 
class  from  the  entire  class.  Is  also 
general  for  the  like  purpose"). 

40.  Indianapolis  v.  Navin,  151  Ind. 
139,  47  NE  625,  51  NE  80.  41  LRA 
337;  Atty.-Gen.  v.  Old  Colony  R.  Co., 
160  Mass.  62,  35  NB  252,  22  LRA  112. 

[a]  Uniformity. — A  statute  regu- 
lating the  fares  to  be  collected  by 
street  railroad  companies  need  not 
operate  uniformly  on  all  of  such  com- 

fianles  in  the  state;  it  Is  sufficient  if 
t  operates  on  all  under  the  same  cir- 
cumstances and  conditions.  Indian- 
apolis v.  Navin.  151  Ind.  139.  47  NB 
625,  61  NE  80,  41  LRA  337,  344. 

41.  Jonesboro,  etc.,  R.  Co.  v. 
Brookfleld,  87  Ark.  409,  112  SW  977 
(under  Kirby  Dig.  I  6611);  Hunter  v. 
Erie  R.  Co..  70  N.  J.  L.  101.  56  A  139; 
Cleveland,  etc.,  R.  Co.  v.  Wells,  65  Oh. 
St.  313,  62  NE  332,  68  LRA  661. 

-  [a]  -nut  ofearg*  for  transportation 
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tion  of  a  mile  unless  it  is  so  large  a  fraction  as  to 
make  a  charge  of  one  cent  or  more  not  in  excess 
of  the  rate  per  mile  fixed  by  the  statute.42 

Multiple  of  five.  That  multiple  of  five  which  is 
nearest  the  product  reached  by  multiplying  the  dis- 
tance by  the  rate  may  be  charged  under  some  stat- 
utes, whether  it  is  above  or  below  the  actual  fare;43 
and  in  case  the  fare  is  equally  distant  from  the 
multiple  next  above  and  the  one  next  below,  either 
may  be  charged.4*    * 

Requiring  certain  officials  to  be  carried  free.  It 
has  been  held  that  a  statute  requiring  street  rail- 
roads to  transport  firemen  or  police  officers  free  of 
charge  is  a  valid  exercise  of  the  police  power  of  the 
state,  since  policemen  are  frequently  required  to  be 
on  street  cars  in  the  execution  of  their  duties  as 
such,45  and  that  such  a  provision  is  not  the  taking 
of  property  without  just  compensation.4*  But  on 
the  other  hand,  it  has  been  held  that  such  a  statute 
requiring  firemen  and  policemen  to  be  carried  free 
is  unconstitutional  as  depriving  the  company  of 
property  without  due  process  of  law,  for,  although 
it  is  conceded  that  public  safety  requires  policemen 
and  firemen  to  be  carried  on  street  railroad  cars, 
such  safety  will  not  be  promoted  by  their  carriage 
free  of  charge.47  A  statute  requiring  a  railroad 
company  to  transport  public  messengers  free  of 
charge  does  not  include  a  county  treasurer  with 
state  funds  to  be  paid  into  the  treasury  of  the 
state.48  A  statute  requiring  a  state  official  to  be 
carried  free  by  a  railroad  includes  the  secretary  to 
the  governor  whose  duties  are  prescribed  by  stat- 
ute. An  order  of  the  public  service  commissioners 
that  the  members  of  the  state  water  supply  commis- 
sion shall  receive  free  transportation  over  all  rail- 
roads operated  in  the  state  is  not  an  exercise  of 
the  police  power.60 

Special  rates  to  soldiers.  It  has  been  held  that  a 
statute  requiring  railroads  to  give  special  rates  to 
militiamen  traveling  on  orders  does  not  violate  a 
constitutional  provision   forbidding  discrimination 


between  or  in  favor  of  transportation  companies 
and  individuals  ;61  but  where  the  fare  established  is 
unjust  discrimination,  it  violates  a  constitutional 
provision  that  the  legislature  shall  pass  laws  to  pre- 
vent unjust  discrimination  in  passenger  fares."  But 
on  the  other  hand,  it  has  been  held  that  sueh  a 
statute  is  void  as  denying  to  the  railroad  companies 
the  equal  protection  of  the  laws  guaranteed  by  the 
fourteenth  amendment  to  the  constitution  of  the 
United  States.53 

Hacks  and  taadcabs.  An  ordinance  fixing  the 
rate  of  fare  for  the  hire  of  hacks  and  taxicabs  is 
within  the  legislative  authority  of  a  municipality 
authorized  to  regulate  such  conveyances;54  and  it 
has  been  held  that  such  rate  of  fare  includes  com- 
pensation for  time  and  trouble  in  going  for  the 
passenger  as  well  as  in  carrying  him  to  his  point 
of  destination,55  and  that  the  driver  cannot  make  a 
special  contract  for  a  higher  rate  of  fare  after  the 
passenger  has  entered  or  begun  to  enter  the  car- 
riage. Where  the  rates  of  fare  so  fixed  will  per- 
mit a  fair  profit  for  the  service  rendered,  they  are 
not  confiscatory  and  unreasonable  because  they  will 
not  also  yield  a  fair  return  on  all  the  property  em- 
ployed by  the  person  or  the  corporation  rendering 
the  service.57  An  ordinance  regulating  such  rates  is 
not  discriminatory  because  it  fixes  lower  rates  of 
fare  for  motor  driven  vehicles  than  for  horse  driven 
vehicles,58  or  because  it  requires  taximeters  on  motor 
driven  vehicles  only,09  or  because  it  requires  taxi- 
meters on  motor  driven  vehicles  designed  to  carry 
not  more  than  four  persons  and  not  on  those  of 
greater  carrying  capacity;80  nor  is  the  provision 
requiring  the  use  of  taximeters  on  motor  driven 
vehicles  unreasonable  or  void,  since  it  is  necessary 
to  prevent  fraud.61  An  ordinance  regulating  public 
hackmen  is  not  discriminatory  because  it  applies 
only  to  those  engaged  in  transporting  passengers  for 
hire  who  solicit  business  on  the  streets.82 

Local  and  through  rates.  Under  an  act  which 
requires   transportation   at   "fair    and    reasonable 


most  be  "per  mil*;'  and  a  construction 
which  would  subdivide  the  mile  into 
halves,  or  tenths  or  hundredths,  or 
even  thousandths,  or  Infinitely  less 
fractions  would  be  unreasonable  and 
Impracticable  and  would  subject  the 
company  to  endless  annoyance  and 
numberless  prosecutions;  for  if  .  .  . 
we  may  take  account  of  half  a  mile 
there  is  no  reason  why  we  may  not 
be  compelled  to  measure  to  the  ex- 
act one  hundred  thousandth  of  a 
mile."  Cleveland,  etc.,  R.  Co.  v. 
Wells,  66  Oh.  St.  313,  319,  62  NE  332, 
68  LRA  661. 

43.  Chamberlain  v.  Lake  Shore, 
etc.,  R.  Co.,  122  Mich.  477,  81  NW  339; 
Zagelmeyer  v.  Cincinnati,  etc.,  R.  Co., 
102  Mich.  214,  60  NW  436,  47  AmSR 
614. 

[a]  Thus,  where  the  distance  be- 
tween two  points  was  six  and  forty- 
eight  one-hundredths  miles,  a  rail- 
road had  no  authority  to  charge  to 
exceed  nineteen  cents,  the  fraction 
over  nineteen  cents  being  less  than 
one-half  cent,  under  L.  (1899)  Act 
No.  202,  establishing  a  rate  of  fare 
of  three  cents  per  mile.  Chamber- 
lain v.  Lake  Shore,  etc.,  R.  Co.,  122 
Mich.  477,  81   NW  339. 

43.  Cleveland,  etc..  R.  Co.  v.  Wells, 
61  Oh.  St.  268.  66  NE  827  [aft  17  Oh. 
Clr.  Ct.  201,  9  Oh.  Clr.  Dec.  627]  (un- 
der Rev.  St.  I  3374);  Heaton  v.  Cin- 
cinnati, etc.,  R.  Co.,  2  OhS&CP  690, 
1  OhNP  188.  433. 

44.  Cleveland,  etc..  R.  Co.  v.  Wells, 
61  Oh.  St.  268,  65  NE  827  taff  17  Oh. 
Clr.  Ct.  201,  9  Oh.  Cir.  Dec.  527]. 

45.  State  v.  Sutton,  83  N.  J.  L.  46, 
84   A   1067;   Oklahoma  City  v.  Okla- 


homa R.  Co.,  20  Okl.  1,  93  P  48,  16 
LRANS  651. 

46.  State  v.  Sutton,  83  N.  J.  L.  46, 
84  A  1057. 

47.  Wilson  v.  United  Tract.  Co., 
72  App.  Dlv.  233,  76  NYS  203. 

48.  Pflster  v.  Central  Pac.  R.  Co., 
70  Cal.  169,  11  P  686,  59  AmR  404. 

48.  Pennsylvania  R.  Co.  v.  Herr- 
mann, 88  N.  J.  L.  526,  96  A  665. 

60.  Delaware,  etc.,  R.  Co.  v:  Board 
of  Public  Utilities  Comrs.,  85  N.  J. 
L.  28,  88  A  849. 

51.  State  v.  Chicago,  etc.,  R.  Co., 
118  Minn.  380,  137  NW  2,  41  LRANS 
524,  AnnCasl91JE  494  and  note  [dis- 
appr  In  re  Gardner,  84  Kan.  264,  113 
P  1054,  33  LRANS  956];  State  v.  Mis- 
souri, etc..  R.  Co..  262  Mo.  507,  172 
SW  36,  LRA1916C  778,  AnnCasl916E 
949. 

53.  State  v.  Missouri,  etc..  R.  Co., 
262  Mo.  507,  172  SW  35,  LRA1915C 
778,  AnnCasl916E   949. 

[a]  rare  held  nnjnatv— The  One 
Cent  Militia  Fare  Law  in  Missouri 
(Rev.  St.  [1909]  i  8396)  constitutes 
unjust  discrimination  under  Const, 
art  12  S  14,  In  view  of  Rev.  St.  (1909) 
}  3232,  fixing  the  maximum  fare  for 
adult  passengers  at  two  cents  a  mile. 
State  v.  Missouri,  etc.,  R.  Co.,  262  Mo. 
507,  172  SW  35,  LRA1915C  778,  Ann 
Casl916E  949. 

53.  In  re  Gardner,  84  Kan.  264. 113 
P  1054.  3  LRANS  956. 

54.  Bray  v.  State.  140  Ala.  172.  37 
S  250:  Yellow  Taxlcab  Co.  v.  Gaynor, 
82    Misc.    94.    143    NYS    279    [aff    159 


App.  Dlv.  893  mem,  144  NYS  299,  494] 
]  The  Greater  JTew  Tork  Char- 
(L    [1901]    c   466)    |    61    granted 
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power  to  regulate  rates  of  fare  to  be 
charged  by  hackmen  expressly  and 
not  merely  by  inference.  Yellow 
Taxlcab  Co.  v.  Gaynor,  82  Misc.  94, 
143  NYS  279  [aff  169  App.  Dlv.  891 
mem,  144  NYS  299]. 

[b]  Bopeal  of  statute. — (1)  The 
Greater  New  York  Charter  (L.  [1901] 
c  466)  |  51,  relative  to  regulation  of 
business  of  public  hackmen,  -was  not 
impliedly  repealed  by  L.  (1910)  c  480 
I  2  subd  9,  as  amended  by  L.  (1*13) 
c  844  or  i  5,  relative  to  the  Jurisdic- 
tion of  the  public  service  commission. 
Yellow  Taxlcab  Co.  v.  Gaynor,  82 
Misc.  94,  143  NYS  279  [aff  169  App. 
Dlv.  893  mem.  144  NYS  2991.  (2)  Nor 
was  such  charter  repealed  by  L. 
(1910)  c  374.  amending  Highway  Law 
I  288,  relative  to  the  use  of  high- 
ways by  motor  vehicles.  Yellow 
Taxlcab  Co.  v.  Gaynor,  supra, 

55.  Com.  v.  Duane,  98  Mass.  1. 

56.  Com.  v.  Duane,  98  Mass.  1. 

57.  Yellow  Taxlcab  Co.  v.  Gaynor, 
82  Misc.  94.  143  NYS  279  [aff  15} 
Ann.  Dlv.  893  mem,  144  NYS   299]. 

58.  Yellow  Taxlcab  Co.  v.  Gaynor, 
82  Misc.  94,  143  NYS  279  [aff  159  App. 
Dlv.  893  mem.  144  NYS  2991. 

59.  Yellow  Taxlcab  Co.  v.  Gaynor, 
82  Misc.  94,  143  NYS  279  [aff  159  App. 
Div.  893  mem.  144  NYS  299]. 

60.  Yellow  Taxlcab  Co.  v.  Gaynor, 
82  Misc.  94,  143  NYS  279  [aff  169  App. 
Dlv.  893  mem.  144  NYS  299]. 

61.  Yellow  Taxlcab  Co.  v.  Gaynor. 
82  Misc.  94.  143  NYS  279  [aff  159  App. 
Div.  898  mem,  144  NYS  299]. 

80.  Yellow  Taxlcab  Co.  v.  Gaynor, 
82  Misc.  94,  143  NYS  279  [aff  159  App. 
Div.  893  mem,  144  NYS  299]. 


For  later  oaaes,  development*  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rates,"  the  carrier  is  not  bound  to  transport  local 
passengers  at  through  rates,  if  the  local  rates  are 
' '  fair  and  reasonable. "" 

[4  1086]  (b)  Minimum  and  Maximum  Bates. 
Minimum  rate.  Under  some  statutes  or  regulations 
thereunder,  a  minimum  amount  may  be  charged 
where  the  regular  fare  for  the  distance  traveled  is 
less  than  that  amount  ;M  but  such  minimum  charge 
cannot  be  made  for  a  fraction  of  a  journey  for 
which  a  passenger's  mileage  book  falls  short."9 

Maximum  rate.  Subject  to  the  limitation  that 
the  rate  fixed  must  be  reasonable  and  fair,68  the' 
legislature  or  the  commission  may  fix  a  maximum 
rate  beyond  which  the  carrier  cannot  charge  a  pas- 
senger for  transportation,  and  such  maximum  rate 
when  fixed  is  binding  on  the  courts  in  their  adjudi- 
cations as  well  as  on  the  parties  in  their  dealings;" 


and  such  power  is  not  surrendered  so  as  to  leave 
it  to  be  determined  by  the  courts,  free  of  all  legis- 
lative control,  by  statutory  authority  to  the  com- 
pany "from  time  to  time  to  fix,  regulate,"  etc., 
charges.98  Thus  regulations  have  been  made  by 
statute  or  ordinance  which  require  that  but  a  single 
fare,  usually  five  cents,  shall  be  charged  each  pas- 
senger for  a  continuous  ride  over  the  street  rail- 
road company's  lines  within  the  municipal  limits,68 
and  an  additional  fare  for  distances  beyond  the 
municipal  limits,70  or  which  require  a  certain  num- 
ber of  tickets  to  be  sold  for  a  specified  sum,  such  as 
six  tickets  for  twenty-five  cents.71  A  regulation  re- 
quiring a  street  railroad  company  to  charge  but  a 
single  fare  for  a  continuous  ride  over  its  lines  does 
not  entitle  a  passenger  to  ride  to  a  terminus  and 
back  again  for  a  single  fare.72    Under  the  New  York 


63.  Union  Pac.  R.  Co.  v.  U.  8..  20 
CL  CI.  70  [aff  117  U.  S.  855,  8  SCt  772, 
29  Lu  ed.  820].       x 

[a]  Transportation  for  rovam- 
nunt. — Under  the  Pacific  Railroad 
Act  of  1862,  which  requires  the  road 
to  transport  freight  and  passengers 
(or  the  government  "at  fair  and  rea- 
sonable rates,"  etc,  the  road  Is  not 
bound,  under  the  act  of  May  7,  1878, 
which  does  not  change  the  rule,  to 
transport  local  passengers  at  through 
rates  If  the  local  rates  are  "fair  and 
reasonable";  and  the  rule  is  the  same 
as  to  the  fare  over  the  Omaha  bridge, 
the  act  of  Febr.  24,  1871,  under  which 
the  bridge  was  built,  not  supersed- 
ing or  modifying  the  rule.  Union 
Pac.  R.  Co.  v.  U.  S.,  20  Ct.  CI  70  faff 
117  U.  S.  856,  6  SCt  772,  29  L.  ed.  920]. 

64.  Louisville,  etc.,  R.  Co.  v. 
Berry.  68  Fla.  300,  SO  S  E79;  Kibler 
v.  Southern  R.  Co.,  88  S.  C.  252,  40 
SB  556. 

[a]  Illustration. — Where  under  S. 
C.  Rev.  St.  (1898)  I  1667,  which  au- 
thorizes the  railroad  commissioners 
to  establish  reasonable  rates  for  the 
transportation  of  passengers,  a  circu- 
lar issued  by  such  commissioners, 
dated  April  2,  1896,  authorized  a 
charge  of  ten  cents  where  the  regular 
fare  would  be  less  than  that  amount, 
a  railroad  company  was  authorised 
to  charge  ten  cents  where  the  regu- 
lar fare  for  -the  distance  traveled 
would  be  only  three  cents.  Kibler  v. 
Southern  R.  Co.,  62  S  C.  252,  40  SE  556. 

66.  Louisville,  etc.,  R.  Co.  v. 
Berry,   58  Fla.   300,  60  S   57-9. 

[a]  Illustration.— A  carrier  whose 
regular  fare  is  four  cents  a  mile  has 
no  legal  right  to  demand  of  a  pas- 
senger, tendering  for  his  passage 
from  one  station  to  another,  a  dis- 
tance of  one  hundred  and  twenty-six 
miles,  his  mileage  book  for  one  hun- 
dred and  twenty-five  miles  and  five 
cents  In  money,  an  additional  five 
cents,  under  the  rule  of  the  state  rail- 
road commission  that  ten  cents  as  a 
minimum  fare  may  be  collected, 
where  the  regular  fare  would  be  less 
than  that.  Louisville,  etc.,  R.  Co.  v. 
Berry,  58  Fla.  300.  50  S  679. 

66.  See  supra  JJ  1088,  1084. 

67.  U.  S. — Dow  v.  Beldelman,  125 
U.  8.  680,  8  SCt  1028.  31  L  ed.  841; 
Chicago,  etc.,  R.  Co.  v.  Cutts,  94  U.  S. 
155,  24  L.  ed.  94;  Munn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77. 

Ark. — Dow  v.  Beldelman,  49  Ark. 
325.  6  SW  297  [aff  125  U.  S.  680,  8 
SCt  1028.  31  L.  ed.  841]. 

Ind. — Indianapolis  v.  Navin,  151 
Ind.  139,  47  NB  525,  51  NE  80,  41 
LRA  337. 

Mich.— rPlngree  v.  Michigan  Cent. 
R-  Co.,  118  Mich.  814,  76  NW  636,  63 
LRA  274;  Smith  v.  Lake  Shore,  etc., 
R.  Co.,  114  Mich.  460.  72  NW  328; 
Wellman  v.  Chicago,  etc.,  R.  Co.,  83 
Mich.  592,  47  NW  489. 

Minn. — State  v.  Chicago,  etc.,  R 
Co..  128  Minn.  25.  150  NW  172. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  An- 
derson, 72  Nebr.  856,  101  NW  1019. 

N. ,  Y. — Peo.  v.  Public  Servlc« 
Commn.,  171  App.  Dlv.  607,  156  NTS 
1065;  Hoyt  v.  Sixth  Ave.  R.  Co.,  1 
Daly  528. 


N.  C. — State  v.  Southern  R.  Co.,  145 
N.  C.  495,  69  SB  570,  13  LRANS  966. 

Oh.— Cleveland,'  etc.,  R.  Co.  v. 
Wells,  65  Oh.  St.  313,  62  NB  332,  68 
LRA  651. 

[a]  JUgulation  not  unconstitu- 
tional.— The  regulation  of  a  maxi- 
mum rate  to  be  charged  by  street 
railroad  companies  in  cities  of  a  par- 
ticular class  is  not  within  a  consti- 
tutional prohibition  against  the  crea- 
tion of  corporations  by  special  act. 
Indianapolis  v.  Navin,  151  Ind.  139, 
47  NB  525,  51  NB  80,  41  LRA  337.  344. 

[b]  Wot  applicable  to  ■treat  rail- 
roads.— A  statute  providing  that  rail- 
road companies  shall  not  charge  more 
than  three  cents  a  mile  for  the  trans- 
portation of  a  passenger  and  his  bag- 
gage does  not  apply  to  street  rail- 
roads. Hoyt  v.  Sixth  Ave.  R.  Co.,  1 
Daly  <N.  T.)  528. 

[cl  Failure  to  publish  rates  as  not 
affaottng  operation  of  statute. — in 
North  Carolina  the  provision  of  the 
act  of  March  2,  1907,  the  Maximum 
.Passenger  Rate  Act  (Acts  [19071  p 
261  c  216  i  2),  that  the  North  Caro- 
lina corporation  commission  shall 
publish  the  rates  fixed  by  the  act  on 
or  before  June  1,  1907,  for  the  In- 
formation of  the  public  and  the  rail- 
roads, is  directory,  and  was  not  In- 
tended to  stay  the  operation  of  the 
act  beyond  July  1,  1907,  on  and  after 
which  date  I  7  (p  252)  provides  that 
the  act  shall  be  enforced,  should  the 
commission  fall  in  the  performance 
of  that  duty;  nor  in  law,  by  any  rea- 
sonable construction  of  the  act,  does 
It  have  any  such  effect,  and  the  maxi- 
mum passenger  rate  prescribed  by 
f  1  as  two  and  one-quarter  cents  a 
mile  was  unconditionally  effective  on 
and  after  July  1,  1907,  and  the  act 
therefore  self-executing.  State  v. 
Southern  R.  Co.,  145  N.  C.  495,  69  SB 
570,  13  LRANS  966. 

[d]  Unit  of  measurement. — Under 
a  statute  fixing  the  rate  which  a  rail- 
road company  may  receive  for  the 
transportation  of  passenger's  at  not 
exceeding  three  cents  a  mile  for  a 
distance  of  more  than  eight  miles,  the 
unit  of  measurement  is  one  mile,  and 
the  limit  of  three  cents^applles  first 
to  nine  miles,  then  to  ten,  and  so  on, 
and  for  any  distance  less  than  nine 
miles  it  does  not  apply.  Cleveland, 
etc.,  R.  Co.  v.  Wells,  65  Oh.  St.  313, 
62  NB  332,  68  LRA  651  (construing 
Rev.  St.  9  3376). 

[e]  Different  rates  for  different 
distances*— Under  Minn.  L.  (1913)  c 
636  (Gen.  St.  [1913]  |{  4286.  4287),  a 
railroad  company  may  charge  three 
cents  per  mile  for  the  first  five  miles 
of  a  passenger's  trip,  and  two  cents 
per  mile  for  the  additional  distance. 
State  v.  Chicago,  etc.,  R.  Co.,  128 
Minn.  25,  150  NW  172. 

[f  ]  Power  of  commission. — In  New 
York  the  power  of  the  public  service 
commission  to  fix  maximum  rates, 
under  power  given  by  the  Railroad 
Law  and  the  Public  Service  Commis- 
sions Law,  is  not  limited  to  raising 
or  lowering  maximum  rates  within 
the  statutory  limit,  as  such  construc- 
tion  would   leave   the   acts   as   they 


were  before  amendment,  and  would 
ignore  the  word  "maximum"  in  the 
Public  Service  Commissions  Law  f 
49,  empowering  the  commission  to  fix 
maximum  rates  where  the  maximum 
chargeable  is  not  compensatory, 
which  power,  i  33  declares,  shall  not 
be  deemed  limited  by  any  other  pro- 
vision of  law.  Peo.  v.  Public  Service 
Commn.,  171  App.  Dlv.  607,  156  NYS 
1065.  Power  of  commission  generally 
see  supra  i  1082. 

Sxoesslve  and  unauthorized  charges 
see  infra  IS  1093-1099. 

68.  Stone  v.  New  Orleans,  etc.,  R. 
Co.,  116  U.  S.  352,  6  SCt  349,  29  L.  ed. 
661;  Stone  v.  Illinois  Cent.  R.  Co.,  116 
U.  S.  347,  6  SCt  348,  388.  1191,  29  L. 
ed.  650;  Stone  v.  Farmers'  L.  &  T. 
Co..  116  U.  S.  307,  6  SCt  334.  888, 
1191.  29  L.  ed.  636. 

69.  Hawaii. — Dickey  v.  Hawaiian 
Tramways  Co.,  10  Hawaii  887. 

Md. — Baltimore,  etc..  Tump.  Road 
v.  Bonne,  86  Md.  344. 

•N.  J. — Reed  v.  Trenton,  80  N.  J.  Eq. 
603,  82  A  270. 

Pa. — Reading  v.  United  Tract.  Co., 
232  Pa.  303,  81  A  304;  Wimmer  v. 
Union  Tract.  Co.,  12  Pa.  Super.  467. 
But  see  Ashworth  v.  Pittsburg  R. 
Co.,  231  Pa.  639,  80  A  981  [rev  44  Pa. 
Super.  326]  (holding  that  Act  June 
7,  1907,  regulating  the  maximum  rate 
of  fare  for  transportation  of  pas- 
sengers by  street  railroad  companies 
in  the  cities  of  the  second  class,  and 
prescribing  a  penalty  for  the  viola- 
tion thereof  is  unconstitutional  as 
local  or  city  legislation,  involving  an 
Improper  classification  of  cities). 

Wis. — Ellis  v.  Milwaukee  City  R. 
Co.,  67  Wis.  135,  30  NW  218,  68  AmR 
858. 

[a]  The  phrase,  "continuous  rid* 
in  the  same  general  direction,"  in  an 
ordinance  relating  to  rates  of  fare  to- 
be  charged  by  a  traction  company, 
means  a  journey  over  the  company  a- 
own  tracks.  Reed  v.  Trenton,  80  N. 
J.  Eq.  503,  606.  86  A  270. 

[b]  Connecting  Unas  afterward, 
constructed. — An  ordinance  fixing  a. 
maximum  fare  for  street  railroad 
companies  has  no  application  to  con- 
necting lines  afterward  constructed 
by  such  roads.  Bills  v.  Milwaukee 
City  R.  Co..  67  Wis.  136,  30  NW  218, 
58  AmR  858. 

[c]  Change  of  oars*— A  street  rail- 
road company  which  Is  prohibited  by 
law  from  charging  more  than  five 
cents  for  each  passenger  using  its 
cars  within  certain  limits  cannot,  by 
causing  a  change  of  cars  within  those 
limits,  acquire  the  right  to  charge  an 
additional  fare.  Dickey  v.  Hawaiian 
Tramways  Co.,  10  Hawaii  387. 

70.  'Baltimore,  etc.,  Turnp.  Road  v. 
Boone.  46  Md.  344. 

71.  Rice  v.  Detroit,  etc.,  R.  Co., 
122  Mich.  677,  81  NW  927,  48  LRA  84; 
Sternberg  v.  State,  36  Nebr.  307,  64 
NW  653.  19  LRA  670. 

[a]  UabUity  to  passenger  for  re- 
fusing to  sail  tickets  in  compliance- 
with  such  a  regulation  see  Rice  v. 
Detroit,  etc.,  R.  Co.,  122  Mich.  677,  81 
NW   927,    48  LRA   84. 

72.  Wimmer  v.  Union  Tract  Co., 
12  Pa.  Super.  467.       ( 
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statutes"  no  corporation  constructing  and  operating 
a  street  railroad,  under  such  statutes,  shall  charge 
any  passenger  more  than  five  cents  for  one  continu- 
ous ride,  from  any  point  on  its  road,  or  on  any  road, 
line,  or  branch  operated  by  it  or  under  its  control,7* 
to  any  other  point  thereof  or  any  connecting  branch 
thereof,"  within  the  limits  of  any  incorporated  city 
or  village;  and  not  more  than  one  fare  shall.be 
charged  within  the  limits  of  any  such  city  or  village 
for  passage  over  the  main  line  of  the  road  and  any 
branch  or  extension  thereof,'*  if  the  right  to  con- 
struct such  branch  or  extension  shall  have  been 
acquired  under  the  provisions  of  these  statutes;77 
and  it  is  further  provided  that,  where  one  street 
surface  railroad  company  acquires  by  lease  or  other- 
wise the  right  to  operate  another  street  surface  rail- 
road, after  the  passage  of  such  statutes,  it  is  required 
to  carry  a  passenger  not  only  over  its  own  road  but 
also  over  the  connecting  leased  road  operated 
by  it  within  the  limit*  of  a  city  or  village  for  a 
single  fare.7*  It  has  been  held  that  these  provisions 
apply  only  to  street  surface  railroads7*  which  have 
been  incorporated  under  the  provisions  of  these 
statutes,  and  that  they  do  not  apply  where  a  street 
surface  railroad  leases  the  line  of  an  elevated  rail- 
road or  steam  surface  railroad,  or  to  railroad  com- 
panies which  are  not  incorporated  under  such  stat- 
utes,*0 but  that  in  such  case  the 


78.  N.  T.  Consol.  L.  (190»),  tit 
Railroad  Law  II  101,  104,  and  L. 
(1884)  c  252. 

74.  Senior  v.  New  York  City  R. 
Co.,  Ill  App.  Dlv.  S9,  97  NTS  645 
[aft  187  N.  Y.  559  mem,  80  NE,1120 
mem].  ' 

[a]  Controls— The  control  contem- 
plated by  I  101  of  the  New  York 
Railroad  Law  means  the  control  of 
the  operation  of  the  road  and  not 
merely  the  control  of  the  corporation 
or  the  Individuals  who  operate  It  by 
reason  of  the  ownership  of  a  ma- 
jority of  stock,  and  hence  the  fact 
that  one  street  surface  railroad  com- 
pany owns  the  majority  of  the  stock 
of  a  similar  company  having  a  sepa- 
rate and  distinct  management,  and 
thus  may  be  able  indirectly  to  con- 
trol the  management  by  the  election 
of  directors  in  such  other  company, 
does  not  constitute  the  control  of 
such  other  company  within  the  mean- 
ing of  this  statute.  Senior  v.  New 
York  City  R.  Co.,  Ill  App.  Dlv.  39,  97 
NTS  645  [an*  187  N.  Y.  559  mem,  80 
NE  1120  mem]. 

7B.  Bull  v.  New  York  City  R.  Co., 
192  N.  Y.  361,  85  NE  385,  19  LRANS 
778  [aft  121  App.  Dlv.  582,  106  NTS 
378];  King  v.  Nassau  Electric  R. 
Co.,  128  App.  Div.  130,  112  NYS 
689. 

[a]  moods  sad  connections. — Two 
lines  of  street  surface  railroad,  orig- 
inally constructed  and  owned  by 
separate  companies  operating  differ- 
ent lines  of  cars  and  brought  Into 
physical  relation  only  by  means  of  a 
third  intervening  line  of  road,  do  not, 
where  they  have  been  taken  into  a 
general  railroad  system,  constitute  a 
road  and  "connecting  branch  thereof" 
or  "main  line  of  road  and  any  branch 
or  extension  thereof"  within  the 
meaning  of  such  statute;  but  the 
terms  of  the  statute  suggest  an  orig- 
inal or  main  line  which  by  an  off- 
shoot and  secondary  and  tributary 
line  has  been  extended  or  continued, 
the  two  constituting  a  single  continu- 
ous and  connected  Tine  of  road.  Bull 
v.  New  York  City  R.  Co..  192  N.  Y. 
361,  86  NE  385.  19  LRANS  778  [aff 
121  App.  Div.  682.  106  NYS  378]. 

76.  O'Connor  v.  Brooklyn  Heights 
R.  Co..  123  App.  Dlv.  784,  108  NYS 
271;  Baron  v.  New  York  City  R.  Co., 
120  App.  Div.  134.  106  NYS  258  [rev 
52   Misc.   681,  102   NYS   746];    Binge- 


company  may 


charge  in  addition  to  the  single  fare  of  five  cents 
over  its  own  road  the  fare  which  by  its  charter  the 
leased  elevated,*1  or  steam  surface,  railroad,**  or 
which  the  road  organized  prior  to  May  6,  1884," 
was  entitled  to  charge,  although  it  changes  the  mo- 
tive power  of  such  a  steam  railroad  and  operates  it 
as  an  electric  surface  railroad.81  A  prohibition 
against  charging  more  than  five  cents  for  five  miles 
or  less,  contained  in  one  of  the  grants  of  a  traction 
company  which  operates  three  different  lines,  is  lim- 
ited to  its  services  as  a  connecting  carrier,  and  does 
not  apply  to  the  carriage  of  passengers  over  its 
several  lines,"  and  where  such  company  owns  and 
operates  several  lines  under  several  grants  it  cannot 
be  considered  as  a  connecting  carrier  when  trans- 
porting passengers  from  one  of  its  lines  to  another  ;** 
and  where  such  company  can  charge  ten  cents  be- 
tween two  points,  it  may  charge  that  amount  for 
transportation  originating  on  another  of  its  own 
lines,  although  it  is  considered  as  operating  con- 
necting lines?7 

[J  1087]  (c)  Seduced  Fare  to  Pupil*.  A  street 
railroad  company  may  be  required  by  statute  or 
ordinance  to  transport  school  children  at  a  fare 
lower  than  the  regular  fare.**  The  words  "pupils'* 
and  "schools"  as  used  in  snch  a  statute  or  ordi- 
nance are  of  broad  significance  and  may,  by  the 
connection  in  which  they  are  used,  be  held  to  include 


mann  v.  International  R.  Co.,  73  Misc. 
468,   131   NYS  4. 

[a]  This  provision  doss  not  apply 

to  roads  operated  under  a  lease  or 
contract,  but  only  to  the  main  line 
and  branches  thereof  built  by  the 
carrying  company  Itself,  and  entitles 
a  passenger  to  transportation  over 
the  main  line  and  branches  thereof 
without  the  payment  of  another  fare;, 
and  It  has  also  been  held  that  this 

firovlslon  does  not  apply  where  two 
ines  owned  by  the  same  company  do 
not  connect,  that  Is,  do  not  run  Into 
each  other,  but  on  the  contrary  cross 
at  right  angles.  O'Connor  v.  Brook- 
lyn Heights  R.  Co.,  123  App.  Div.  784, 
108  NYS  471;  Baron  v.  New  York 
City  R.  Co.,  120  App.  Div.  184,  106 
NYS  268  [rev  52  Misc.  581,  102  NYS 
746].  But  see  McNulty  v.  Brooklyn 
Heights  R.  Co.,  31  Misc.  674,  66  NTS 
57  (holding  that  a  street  railroad 
company  organised  under  such  act 
could  not  charge  more  than  a  five- 
cent  fare  within  the  city  limits, 
whether  it  operated  its  own  lines,  or 
leased  other  lines  whose  owners  had 
a  right  to  charge  a  higher  rate). 

[b]  Effect  of  agreement  between 
particular  municipalities  and  street 
railroad  companies  as  taking  street 
railroads  out  of  the  operation  of  the 
statute  see  Bingemann  v.  Interna- 
tional R.  Co.,  73  Misc.  458,  181  NYS  4. 

77.  Mendoza  v.  Metropolitan  St.  "R. 
Co.,  61  App.  Div.  430,  64  NYS  745 
[rev  48  App.  Div.  62.  62  NYS  680]. 

78.  Bull  v.  New  York  City  R.  Co., 
192  N.  Y.  361,  85  NE  385,  19  LRANS 
778  [aff  121  App.  Div.  582,  106  NYS 
378];  Peo.  v.  Brooklyn  Heights  R.  Co., 
187  N.  Y.  48,  79  NE  838.  See  also 
N.  Y.  Consol.  L.  (1909),  tit  Railroad 
Law  I  104.  But  see  Roosa  v.  Brook- 
lyn Heights  R.  Co..  28  Misc.  387,  59 
NYS  664  (holding  that  a  lessee  op- 
erating a  railroad  is  not  subject  to 
the  provisions  of  Railroad  Law  | 
104). 

79.  Peo.  v.  Brooklyn  Heights  R. 
Co..  187  N.  Y.  48,  79  NE  838. 

80.  Barnett  v.  Brooklyn  Heights 
R.  Co..  53  App.  Div.  432.  66  NYS  1068; 
McNulty  v.  Brooklyn  Heights  R.  Co., 
36  Misc.  402.  73  NYS  698. 

81.  Peo.  v.  Brooklyn  Heights  R. 
Co..  187  N.  Y.  48,  79  NE  838. 

88.  Peo.  v.  Brooklyn  Heights  R. 
Co..  187  N.  Y.  48.  79  NE  838;  Barnett 
v.  Brooklyn  Heights  R.  Co.,  63  App. 
Div.  432,  65  NYS  1068. 


83.  Barnett  v.  Brooklyn  Heights 
R  Co..  53  App.  Dlv.  432,  66  NYS  1068. 

84.  Peo.  v.  Brooklyn  Heights  R. 
Co..   187  N.  Y.  48,  79  NE  838. 

85.  Raynor  v.  New  York,  etc., 
Tract.  Co.,  166  App.  Dlv.  927  mem. 
151  NYS  417  [rev  86  Misc.  201.  149 
NYS  161]. 

88.  Raynor  v.  New  York,  etc.. 
Tract.  Co.,  166  App.  Div.  927  mem. 
161  NYS  417  [rev  86  Misc.  201,  149 
NYS  151]. 

87.  Raynor  v.  New  York,  etc, 
Tract.  Co.,  166  App.  Dlv.  927  mem. 
151  NYS  417  [rev  88  Misc.  201.  149 
NYS  1611. 

88.  U.  S. — Interstate  Cons.  St  R 
Co.  v.  Com.,  207  U.  8.  79,  28  SCt  26. 
62  L.  ed.  Ill,  12  AnnCaa  E65  [all  117 
Masa.  4S6.  72  NE  630,  11  LRANS  971 
and  note,  t  AnnCaa  419  and  note]; 
San  Antonio  Tract.  Co.  v.  Altgelt.  200 
U.  S.  304,  26  SCt  261,  60  L.  ed.  4)1 
(one-half  fare). 

Mass. — Com.  v.  Boston,  etc.,  St  R 
Co.,  212  Mass.  82,  98  NE  1075;  Clin- 
ton v.  Worcester  Cons.  St.  R.  Co.,  199 
Mass.  279.  85  NE  607;  Com.  v.  Con- 
necticut Valley  St.  R.  Co.,  196  Mass. 
309,  82   NE  19. 

Okl. — Oklahoma  R.  Co.  v.  St 
Joseph's  Parochial  School.  33  Okl. 
756,  127  P  1087. 

Va. — Northrop  v.  Richmond,  105  Va. 
336.  63  SE  962. 

Wash. — State  v.  Seattle  Electric 
Co  .  71  Wash.  213,  128  P  220,  43  LRA 
NS  172  and  note. 

[a]  measoa  for  rnle. — "The  re- 
quirement may  be  justified  under 
what  commonly  Is  called  the  police 
power.  The  obverse  way  of  otatinK 
this  power  in  the  sense  In  which  1 
am  using  the  phrase  would  be  that 
constitutional  rights  like  others  are 
matters  of  degree  and  that  the  great 
constitutional  provisions  for  the  pro- 
tection of  property  are  not  to  be 
gushed  to  a  logical  extreme,  but  must 
e  taken  to  permit  the  Infliction  of 
some  fractional  and  relatively  small 
losses  without  compensation,  for 
some  at  least  of  the  purposes  of 
wholesome  legislation.  .  .  .  Edu- 
cation Is  one  of  the  purposes  for 
which  what  is  called  the  police  power 
may   be   exercised.     .  And.  to 

return  to  the  taking  of  property,  the 
aspect  in  which  I  am  considering  the 
case,  general  taxation  to  maintain 
public  schools  is  an  appropriation  of 
property  to  a  use  In  which  the  tax 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjCJVJ V  IV. 


§§  1087-1088] 


CARRIERS 


[10  C.  J.]     671 


students  in  higher  institutions  of  learning;89  but 
ordinarily,  and  without  something  to  indicate  that 
a  wider  meaning  was  intended  to  be  given  to  such 
words,  they  will  not  be  taken  to  include  students 
of  higher  institutions  of  learning,  such  as  colleges, 
universities,  or  institutions  for  the  teaching  of 
trades,  professions,  or  business.80  "Public  schools ' ' 
as  used  in  such  a  statute  has  been  held  to  in- 
clude a  parochial  school  maintained  by  private 
benevolence.91 
[}  1088]  (d)  Mileage  Books.    A  statute  requiring 


a  railroad  company  to  issue  mileage  books  at  less 
than  the  regular  fare  has  been  held  invalid  as  a 
discrimination  in  favor  of  those  who  purchase  such 
tickets,  and  as  depriving  the  company  of  its  prop- 
erty without  due  process  of  law,  and  without  equal 
protection  of  the  laws,92  except  as  to  corporations 
organized  subsequent  to  its  enactment;99  and  this 
rule  applies  particularly  where  such  mileage  books 
are  required  to  be  sold  to  one  class  of  persons  at  a 
lower  rate  than  to  another  class.94  Under  some 
statutes  the  public  service  commission  has  the  power 


payer  may  have  no  private  interest, 
and.  It  may  be,  against  his  will.  It 
has  been  condemned  by  some  theorists 
on  that  ground.  Yet  no  one  denies 
Its  constitutionality.  People  are  ac- 
customed to  it  and  accept  it  without 
doubt.  The  present  requirement  is 
not  different  in  fundamental  princi- 
ple, although  the  tax  is  paid  in  kind 
and  falls  only  on  a  class  capable  of 
paying  that  kind  of  a  tax — a  class  of 
quasi  public  corporations  specially 
subject  to  legislative  control."  Inter- 
state Cons.  St.  R.  Co.  v.  Com.,  207 
U.  S.  79,  86,  87,  28  SCt  26,  62  L.  ed. 
111.  12  AnnCas  (65  [aft  187  Mass. 
436,  78  NB  630,  11  LRANS  973.  2 
AnnCas  419]  (per  Mr.  Justice 
Holmes). 

[b]  Company  rah jeet  to  previously 
•■acted,  statute.— A  street  railroad 
company  whose  charter  subjects  it  to 
"all  the  duties,  liabilities,  and  re- 
strictions set  forth  in  all  general 
laws  now  or  hereafter  in  force  re- 
lating to  street  railway  companies" 
is  bound  by  the  requirement  of  a 
statute  previously  enacted,  that 
street  railroad  companies  shall  trans- 
port school  children  at  a  reduoed  rate, 
although  such  statute  may  be  un- 
constitutional as  to  already  existing 
corporations.  Interstate  Cons.  St.  R. 
Co.  v.  Com.,  207  U.  S.  79,  84,  28  SCt 
26.  52  L.  ed.  111.  12  AnnCas  555  [ait 
187  Mass.  436,  78  NB  580,  11  LRANS 
973.  2  AnnCas  419}. 

88.  Clinton  v.  Worcester  Cons.  St. 
R.  Co.,  199  Mass.  279,  85  NB  507; 
Northrop  v.  Richmond,  105  Vs.  886, 
53  SB  962. 

[a]  Illustration. — A  munioipal  or- 
dinance requiring  a  street  railroad 
company  to  sell  "tickets  ...  to 
pupils  presenting  a  certificate  of  en- 
rollment in  some  school  at  the  rate 
of  two  for  five  cents,"  to  be  used  be- 
tween specified  hours  from  Monday 
to  Friday  inclusive,  adopted  after  the 
city  had  rejected  the  provision  in  the 
franchise  proposed  by  the  company 
requiring  the  sale  for  the  accommo- 
dation of  children  going  to  and  from 
school  of  tickets  at  half  rates  to  be 
used  between  specified  hours,  when 
construed  in  connection  with  the 
practice  adopted  by  the  company  and 
continued  for  several  years  of  sell- 
ing tickets  at  the  rate  of  two  for 
five  cents  to  the  students  of  a  busi- 
ness college,  must  be  construed  as 
requiring  the  company  to  sell  tickets 
at  such  rates  to  the  students  of  such 
college.  Northrop  v.  Richmond,  105 
Va.  336,  53  SE  96f. 

SO.  Clinton  v.  Worcester  Cons.  St. 
R.  Co..  199  Mass.  279,  86  NB  607; 
Com.  v.  i  Connecticut  valley  St.  R. 
Co..  196  Mass.  309,  82  NE  19:  State 
v.  Seattle  Electric  Co.,  71  Wash.  213, 
128  P  220.  45  LRANS  172  and  note. 

[a]  *he  word  "pupils,"  as  used  in 
a  statute  requiring  street  railroads 
to  transport  the  pupils  of  public 
schools  at  half  rates,  means  children 
and  youths  attending  the  public 
schools,  and  does  not  Include  stu- 
dents in  colleges  and  professional 
schools,  nor  young  men  or  boys  at- 
tending nautical  or  Industrial 
schools,  nor  adults  attending  evening 
schools  or  evening  high  schools,  nor 
children  attending  vacation  schools. 
Com.  v.  Connecticut  Valley  St.  R. 
Co.,  196  Mass.  309,  82  NB  19  (con- 
struing Rev.  L.  c  112  i  72). 

[b]  Schools.— The  schools  referred 
to  in  Mass.  Rev.  L.  c  42  51  1,  2,  re- 
quiring cities  and  towns  to  maintain 
certain     schools,     are     open     under 


8 roper  regulations  to  all  children  of 
le  city  or  town,  as  provided  by  c  44 
13:  and  all  children  between  the  ages 
of  seven  and  fourteen  are  obliged  to 
attend  such  schools,  unless  they  re- 
ceive equivalent  Instruction  outside 
of  them,  as  provided  by  c  44  ti  1,  2; 
Rev.  L.  c  112  |  72,  providing  that 
street  railroad  companies  shall  trans- 
port pupils  of  the  "public  schools" 
at  half  fare,  while  traveling  to  and 
from  the  schoolhouses  in  which  they 
attend  school,  referred  to  those 
schools  mentioned  in  c  42  ||  1,  2, 
which  are  a  part  of  the  system  of 
compulsory  education  for  children, 
and  did  not  include  other  schools 
maintained  at  public  expense,  such  as 
industrial  schools,  nautical  schools, 
evening  schools,  etc.,  authorized  by 
II  10,  11,  12,  15,  16.  Com.  v.  Con- 
necticut Valley  St.  R.  Co..  196  Mass. 
309,  82  NE  19. 

[cl  "frtTate." — Where  a  statute 
requiring  street  railroads  to  trans- 
port "pupils  of  the  publio  schools" 
at  half  rates  is  amended  by  the  in- 
sertion of  the  words  "or  private" 
after  the  word  "public,"  the  word 
"private,"  as  so  used,  Includes  only 
such  schools  as  are  ejusdem  generis 
with  the  public  schools  previously 
mentioned,  namely,  in  which  instruc- 
tion is  permitted  to  take  the  place  of 
the  compulsory  instruction  required 
in  the  public  schools,  and  hence  does 
not  include  education  In  a  private 
business  college.  Com.  v.  Connecti- 
cut Valley  St.  R.  Co.,  196  Mass.  309, 
82  NE  19. 

•1.  Oklahoma  R.  Co.  v.  St. 
Joseph's  Parochial  School,  83  Okl. 
766,  127  P  1087. 

S3.  IT.  8. — Lake  Shore,  etc.,  R.  Co. 
v.  Smith,  178  U.  S.  684,  19  SCt  565, 
43  L.  ed.  858  [rev  114  Mich.  460,  72 
NW  3281. 

La. — State  v.  Bonneval,  128  La. 
902,  55  S  569,  AnnCasl912C  837  and 
note. 

Mass. — Atty.-Gen.  v.  Boston,  etc., 
R.  Co..  160  Mass.  62,  25  NB  262,  22 
LRA  112. 

N.  T. — Beardsley  v.  New  Tork,  etc., 
R.  Co.,  162  N.  Y.  230,  56  NE  488  [rev 
15  App.  Dlv.  261,  44  NYS  1751. 

N.  D. — State  v.  Great  Northern  R. 
Co.,  17  N.  D.  870.  116  NW  89. 

Va. — Com.  v.  Atlantic  Coast  Line 
R.  Co.,  106  Va.  61,  65  SE  572,  117  Am 
SR  983,  7  LRANS  1086  and  note,  9 
AnnCas  1124. 

See  generally  Constitutional  Law 
[8  Cyc  1066.  1116]. 

[a]  rarttoular  statutes*—  (1)  Mich. 
Pub.  Aots  (1891)  No.  90,  requiring 
railroad  companies  in  the  state  to 
keep  f6r  sale  one-thousand  mile 
tickets  at  specified  rates,  which  are 
less  than  the  regular  rate,  to  be 
used  in  the  name  of  the  purchaser, 
his  wife  and  children,  and  valid  for 
two  years,  is  not  legislation  for  the 
convenience  of  the  public,  so  as  to 
be  validated  on  that  ground.  Lake 
Shore,  etc.,  R.  Co.  v.  Smith,  178  U.  S. 
684,  19  SCt  565,  43  L.  ed.  858  [rev 
114  Mich.  460,  72  NW  328].  (2)  N. 
Y.  L.  (1895)  c  1027  {  1,  requiring 
railroad  companies  to  sell  one-thou- 
sand mile  mileage  tickets  at  a  re- 
duced rate.  Is  not  a  valid  exercise 
of  the  right  of  the  state  to  fix  maxi- 
mum rates  for  transportation,  but  an 
arbitrary  enactment  in  favor  of  those 
able  or  willing  to  purchase  the  re- 
duoed rate  ticket,  and  Is  void  as  not 
within  the  police  power  of  the  state. 
Beardsley  v.  New  York,  etc.,  R.  Co., 
162    N.    Y.   2S0,    56    NB    488    [rev    16 


App.  Dlv.  251,  44  NYS  1751.  (3) 
Mass.  St.  (1892)  c  289,  requiring  a 
railroad  company  to  sell  one-thou- 
sand-mile passenger  tickets  for 
twenty  dollars,  to  redeem  such 
tickets  on  presentation  by  any  other 
company,  and  to  accept  for  fare  over 
its  lines  all  such  tickets  issued  by 
any  railroad  company  operating 
within  the  state,  is  unconstitutional, 
as  authorizing  one  railroad  to  deter- 
mine the  conditions  on  which  another 
railroad  must  carry  passengers,  and 
as  compelling  one  railroad  to  carry 
passengers  on  the  credit  of  another, 
thus  appropriating  individual  prop- 
erty to  the  public  use  without  the 
owner's  consent.  Atty.-Oen.  v.  Bos- 
ton, etc.,  R.  Co.,  160  Mass.  62,  35  NE 
262,  22  LRA  112. 

83.  Parish  v.  Ulster,  etc.,  R  Co., 
192  N.  Y.  353.  85  NE  163;  Minor  v. 
Erie  R.  Co.,  171  N.  Y.  566,  64  NE  454 
[aft  78  App.  Dlv.  621.  76  NYS  518, 
and  app  dlsm  199  U.  S.  613  mem,  26 
SCt  744.  50  L.  ed.  333]. 

[a]  Hew  Tort  L.  (1895)  c  102?,  as 
amended  by  L.  (1896)  c  835,  L. 
(1897)  c  484,  and  L.  (1898)  c  577. 
making  such  a  provision,  was  uncon- 
stitutional and  Inoperative  as  to  cor- 
porations formed  prior  to  the  enact- 
ment, but  constitutional  as  to  corpo- 
rations organised  subsequent  thereto. 
Parish  v.  ulster,  etc.,  R.  Co.,  192  N. 
Y.  353,  85  NE  153  [rev  118  App.  Div. 
894   mem,   98    NYS    1109    mem). 

94.  Lake  Shore,  etc.,  R.  Co.  v. 
Smith,  178  U.  S.  684,  19  SCt  565,  43 
L.  ed.  858  [rev  114  Mich.  460,  78  NW 
8281 

[a]  "The  power  of  the  legislature 
to  enact  general  law*  regarding  a 
company  and  Its  affairs  does  not  In- 
clude the  power  to  compel  It  to  make 
an  exception  in  favor  of  some  par- 
ticular class  in  the  community  and  to 
carry  the  members  of  that  class  at 
a  less  sum  than  It  has  the  right  to 
charge  for  those  who  are  not  for- 
tunate enough  to  be  members 
thereof.  This  is  not  reasonable  regu- 
lation. We  do  not  deny  the  right  of 
the  legislature  to  make  all  proper 
rules  and  regulations  for  the  general 
conduct  of  the  affairs  of  the  com- 
pany, relating  to  the  running  of 
trains,  the  keeping  of  ticket  offices 
open  and  providing  for  the  proper 
accommodation  of  the  public."  Lake 
Shore,  etc,  R.  Co.  v.  Smith,  173  U.  S. 
684,  692.  19  SCt  665,  43  L.  ed.  863 
[rev  114  Mich.  460,  72  NW  828]. 

[b]  Illustration. — The  provision 
In  the  act  of  the  legislature  of  Mich- 
igan No.  90,  of  the  year  1891.  amend- 
ing the  General  Railroad  Law,  that 
one-thousand-mile  tickets  shall  be 
kept  for  sale  at  the  principal  ticket 
offices  of  all  railroad  companies  in 
this  state  or  carrying  on  business 
partly  within  and  partly  without  the 
limits  of  the  state,  at  a  price  not 
exceeding  twenty  dollars  in  the  lower 
peninsula  and  twenty-five  dollars  in 
the  upper  peninsula,  that  such  one- 
thousand-mile  tickets  may  be  made 
nontransferable,  but  whenever  re- 
quired by  the  purchaser  they  shall 
be  issued  in  the  names  of  the  pur- 
chaser, his  wife  and  children,  desig- 
nating the  name  of  each  on  such 
ticket,  and  in  case  that  such  ticket  is 
presented  by  anyone  other  than  the 
person  or  persons  named  thereon,  the 
conductor  may  take  it  up  and  collect 
fare,  and  thereupon  such  one-thou- 
sand-mile  ticket  shall  be  forfeited  to 
the  railroad  company,  and  that  each 
one-thousand-mile    ticket    shall    be 
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to  increase  the  maximum  mileage  book  rates,"  and 
its  power  to  fix  such  maximum  in  excess  of  the  maxi- 
mum fixed  by  the  Railroad  Law  is  not  affected  by  a 
provision  in  the  Public  Service  Commission  Law 
empowering  the  commission  to  fix  maximum  rates 
generally,  notwithstanding  a  higher  rate,  fare,  or 
charge  was  theretofore  authorized  by  the  statute.8* 
Penalty.  Under  some  statutes  a  railroad  com- 
pany is  liable  to  a  penalty  for  a  refusal  to  sell  a 
mileage  ticket,  or  to  accept  it  for  transportation 
when  issued  j97  and  any  conditions  as  to  the  exercise 
of  the  right  of  issuance  of  the  mileage  book  or  of  its 
acceptance  for  transportation  not  warranted  by  the 
terms  of  the  statute  are  not  enforceable  by  the  car- 
rier, and  a  noncompliance  by  the  passenger  there- 


with constitutes  no  defense  to  an  action  to  recover 
a  penalty  for  a  violation  of  the  statute."  But  where 
a  demand  is  made  for  a  mileage  book,  as  provided 
for  by  a  statute  which  has  been  superseded  by  a 
later  statute,  a  railroad  company  may,  without  sub- 
jecting itself  to  a  penalty,  refuse  to  issue  it." 

[§  1089]  c.  Municipal  Regulation  of  Street  Bail- 
road  Fares — (1)  In  General.1  Subject  to  constitu- 
tional limitations  already  discussed,1  and  exeept 
where  such  power  is  given  by  statute  to  a  com- 
mission exclusively,1  a  municipality,  under  express 
or  implied  delegated  power  from  the  legislature,  may 
regulate  the  rates  of  passenger -fares  to  be  charged 
by  street  railroad  companies  within  its  jurisdiction.4 
Such  power  is  not  subject  to  judicial  control  unless 


valid  for  two  years  only  after  date 
of  purchase,  and  In  case  It  is  not 
wholly  used  within  the  time,  the 
company  issuing  the  same  shall  re- 
deem the  unused  portion  thereof.  If 
S resented  by  the  purchaser  for  re- 
emption  within  thirty  days  after 
the  expiration  of  such  time,  and  shall 
on  such  redemption  be  entitled  to 
charge  three  cents  per  mile  for  the 
portion  thereof  used,  is  a  violation  of 
that  part  of  the  constitution  of  the 
United  States  which  forbids  the  tak- 
ing of  property  without  due  process 
of  law,  and  which  requires  the  equal 
protection  of  the  laws.  Lake  Shore, 
etc.,  R.  Co.  v.  Smith.  173  U.  S.  884, 
19  SCt  566,  43  L.  ed.  858  [rev  114 
Mich.  460,  72  NW  328]. 

95.  Peo.  v.  Public  Service  Commn., 
171  App.  Div.   607,   156  NTS  1065. 

[a]  in  Hew  York  under  provision 
of  Public  Service  Commissions  Law 
f  49  as  amended  in  1910,  and  by  L. 
(1911)  c  646,  empowering  the  fixing 
of  maximum  rates  for  reduced  fares, 
and  I  33  subd  4,  excluding  such  pro- 
vision from  limitation  by  any  Saw, 
the  public  service  commission  has 
power  to  Increase  maximum  mileage 
book  rates  over  the  two-cent  maxi- 
mum prescribed  by  Railroad  Law 
I  60.  Peo.  v.  Public  Service  Commn., 
166   NYS   1066. 

Power  of  commission  generally  see 
supra  I  1082. 

96.  Peo.  v.  Public  Service  Commn., 
171  App.  Div.  607,  156  NYS  1065. 

97.  Watson  v.  New  York,  etc.,  R. 
Co.,  24  Misc.  628,  64  NYS  201.  But 
see  Beardsley  v.  New  York,  etc.,  R. 
Co.,    162    N.   Y.    230,   66   NE   488    (rev 

16  App.    Div.    251,    44    NYS    175    (aft 

17  Misc.  256,  40  NYS  1077)]  (hold- 
ing that  such  a  statute  is  void  as  not 
being  within  the  police  power  of  the 

[a]  '  The  object  of  statutes  of  this 
-character  is  to  provide,  in  addition  to 
legal  damages,  a  proper  and  sufficient 
punishment  for  any  railroad  company 
which  might  refuse  to  comply  with 
them.  Watson  v.  New  York,  etc.,  R. 
Co.,    24    Misc.    628,    54    NYS   201. 

jfb]  One  recovery  by  same  party. 
— The  statute  does  not  author- 
ize the  recovery  for  more  than  one 
refusal  to  the  same  party  before  suit 
is  brought.  Watson  v.  New  York, 
etc..  R.  Co.,  24  Misc.  628,  54  NYS  201. 

[c]  Where  the  complaint  In  an  ac- 
tion to  recover  the  penalty  alleges 
that  defendant  was  and  still  is  a 
domestic  railroad  corporation,  and 
there  Is  no  contention  that  defendant 
is  not  within  the  purview  of  the 
-statute  relating  to  mileage  books,  the 
court  must  assume  that  the  statute 
applies.  Horton  v.  Erie  R.  Co.,  65 
App.  Div.  587,  72  NYS  1018,  10  NY 
AnnCas  321. 

98.  Trolan  v.  New  York  Cent., 
etc..  R.  Co.,  31  App.  Div.  320,  52  NYS 
257;  Corcoran  v.  New  York  Cent., 
etc.,  R.  Co.,  26  App.  Div.  479,  49  NYS 
701  [aff  164  N.  Y.  687  mem,  68  NE 
1086  mem];  Watson  v.  New  York, 
etc.,  R.  Co.,  24  Misc.  628,  54  NYS  201. 

[a]  Illustrations— (1)  Under  N. 
Y.  L.  (1896)  c  825  I  1,  providing  that 
railroads  shall  issue  mileage  books 
-entitling  the  holder,   "upon   comply- 


ing with  the  conditions  thereof,"  to 
travel  one  thousand  miles,  that  such 
mileage  books  shall  be  Issued  Imme- 
diately on  application,  that  the  holder 
or  any  member  of  Ms  family,  etc..  Is 
entitled  to  use  such  book,  and  that 
any  railroad  refusing  to  issue  mile- 
age books  shall  forfeit  fifty  dollars 
to  the  party  refused,  a  refusal  to 
issue  a  book,  because  the  applicant 
therefor  declined  to  give  the  names 
of  the  members  of  his  family  and 
to  sign  a  contract,  was  a  violation  of 
the  statute.  Trolan  v.  New  York 
Cent.,  etc.,  R  Co.,  31  App.  Div.  320, 
52  NYS  257.  (2)  L.  (1896)  c  1027. 
requiring  railroad  companies  to  Issue 
one-thousand-mile  mileage  books,  at 
two  cents  a  mile,  and  declaring  a 
forfeiture  of  fifty  dollars  to  the  per- 
son to  whom  a  railroad  company 
"shall  refuse  to  issue  a  mileage  book 
as  provided  by  this  section,  or.  in 
violation  thereof,  to  accept  such 
mileage  book  for  transportation,** 
does  not  authorise  the  company,  as 
a  condition  to  an  issue  of  mileage  and 
transportation  thereon,  to  require  a 
contract  that  it  shall  be  good  for 
passage  only  when  presented  with  a 
passage  ticket  received  in  exchange 
for  coupons  detached  from  the  book. 
Corcoran  v.  New  York  Cent.,  etc.,  R. 
Co..  26  App.  Div.  479,  49  NYS  701 
[aff  164  N  Y.  587  mem,  58  NE  1086 
mem].  (3)  A  railroad  company  can- 
not require  as  a  condition  to  the  is- 
suance of  the  book  that,  if  presented 
by  one  other  than  the  person  named 
therein,  the  book  shall  be  taken  up; 
under  such  a  regulation,  if  the  book 
should  be  lost  without  the  holder's 
fault,  or  stolen,  and  should  be  pre- 
sented for  use  by  a  wrongdoer,  the 
holder  would  absolutely  and  unqual- 
ifiedly lose  all  his  rights  therein. 
Watson  v.  New  York,  etc.,  R.  Co.,  24 
Misc.  628,  54  NYS  201. 

99.  Watson  v.  New  York,  etc.,  R. 
Co..  24  Misc.  628.  64  NYS  201. 

1.  Statutory  and  municipal  regu- 
lations of  street  railroads  generally 
see  Municipal  Corporations  [28  Cyc 
727];  Street  Railroads  [36  Cyc  1460]. 

3.     See  supra  I  1083. 

3.  Portland  R.,  etc.,  Co.  v.  Port- 
land,  210   Fed.   667. 

[a]  ninstratlona. — Oregon  having 
passed  a  public  utility  law  giving  to 
the  railroad  commission  exclusive 
authority  to  regulate  rates  charged 
by  public  utilities,  such  act  deprived 
the  city  of  Portland  of  power  to  pass 
an  ordinance  requiring  street  rail- 
road companies  in  such  city  to  sell 
six  tickets  for  twenty-five  cents. 
Portland  R„  etc.,  Co.  v.  Portland,  210 
Fed.    667. 

4.  U.  S.— Detroit  v.  Detroit  Citi- 
zens' St.  R.  Co.,  184  U.  S.  368,  22  SCt 
410.  46  L.  ed.  692. 

111. — Chicago  Union  Tract.  Co.  v. 
Chicago.  199  111.  484,  65  NE  461.  69 
LRA  631;  Peo.  v.  Suburban  R.  Co., 
178  111.   594,  63   NE  349,   49  LRA  660. 

Ind. — Indiana  R.  Co.  v.  Hoffman, 
161  Ind.  593.  69  NE  399. 

La. — Forman  v.  New  Orleans,  etc., 
R.  Co.,  40  La.  Ann.  446,  4  S  246. 

Mich.— Detroit  v.  Detroit  United 
R.  Co..  173  Mich.  314,  139  NW  56; 
Detroit  v.  Detroit  United  R.  Co.,  172 


Mich.  136.  137  NW  646:  Peo.  v.  De- 
troit United  R.  Co..  162  Mich.  460, 
125  NW  700.  127  NW  748.  139  Am 
SR  582;  Kissane  v.  Detroit,  etc,  R 
Co.,   121   Mich.  175,  79  NW   1104. 

Nebr. — Sternberg  v.  State,  86  Nebr. 
307,  54   NW  663,   19  LRA  570. 

N.  J. — Reed  v.  Trenton,  80  N.  1. 
Eq.  603.  86  A  270. 

N.  Y. — Peo.  v.  Barnard,  110  N.  T. 
548.  18  NE  364  [rev  48  Hun  67]. 

Pa. — Reading  v.  United  Tract  Co.. 
232  Pa.  303,  81  A  304;  Ashworth  v. 
Pittsburg  R.  Co.,  44  Pa.  Super,  lit 
[rev  on  other  grounds  281  Pa.  511, 
80    A  9811. 

R.  I. — Adams  v.  Union  R.  Co.,  21 
R  I.  134,  42  A  515,  44  LRA  273. 

Va. — Virginia  Pass.,  etc..  Co.  v. 
Com.,  103  Va.  644,  49  SE  996. 

Wash. — State  v.  Seattle,  64  Wash. 
167,  116  P  638. 

[a]  Beamed  rate  to  workJag- 
men;  extension  of  line.— Where  an 
ordinance  was  passed  providing  that 
a  street  railroad  company  should 
furnish  worklngmen's  tickets  at  a 
reduced  rate,  good  over  any  of  IU 
lines  In  the  city,  which  ordinance 
was  accepted  by  the  railroad,  and 
the  same  ordinance  gave  the  railroad 
a  right  to  extend  Its  tracks  to  the 
easterly  limits  of  the  city,  and  sub- 
sequently the  railroad  franchise  was 
assigned  to  a  united  company  which 
thereafter  purchased  a  suburban  line 
wholly  without  the  limits  of  the 
city,  and  the  city  then  extended  Its 
limits  to  cover  a  portion  of  the  ter- 
ritory in  which  the  purchased  rail- 
road was,  since  there  were  two 
methods  of  extending  a  street  rail- 
road, one  by  construction  and  the 
other  by  purchase,  the  purchase  of 
the  suburban  railroad  by  the  united 
company  was  an  "extension,"  and 
the  company  was  bound  by  the  ordi- 
nance, regardless  of  the  franchise 
of  the  suburban  railroad,  and  the 
ordinance  also  covered  future  exten- 
sions of  the  city  limits,  since  It  was 
reasonably  in  the  contemplation  of 
the  original  parties  that  the  limits 
would  be  extended,  and  the  company 
was  bound  to  give  such  reduced 
fares  on  Its  purchased  line.  Peo.  v. 
Detroit  United  R  Co..  162  Mich.  460. 
125  NW  700.  127  NW  748.  139  Am 
SR  582. 

[b]  Discontinuing  six  tickets  for 
a  quarter.— (1)  An  ordinance  provid- 
ing that  "the  rate  of  fare  shall  not 
exceed  five  (6)  cents  for  a  single 
fare,  or  six  tickets  for  twenty-five 
(25)  cents,"  does  not  prevent  the 
railroad  company  from  discon- 
tinuing the  sale  of  strip  trol- 
ley tickets  at  the  rate  of  six  for  a 
quarter  on  all  its  lines.  Reading  v. 
United  Tract.  Co.,  232  Pa.  303.  30£  81 
A  304.  (2)  But  on  a  subsequent  ap- 
peal of  this  case  it  was  held  that 
where  an  ordinance  is  passed  grant- 
ing a  street  railroad  company  term* 
for  an  extension  and  providing  that 
the  rate  of  fare  shall  not  exceed  Ave 
cents  per  single  fare,  or  six  tickets 
for  twenty-five  cents,  such  being  the 
rate  of  fare  before  the  passage  of 
the  ordinance,  neither  the  railroad 
company  nor  another  company  to 
which     It    has    leased    its    )in*s  can 
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it  is  unlawfully  or  arbitrarily  exercised,5  and  the 
question  whether  a  provision  in  the  franchise 
granted  a  street  railroad  company  by  a  city,  which 
fixes  the  maximum  fares,  is  valid  is  one  for  the 
courts  and  not  for  the  railroad  or  public  service 
commission.*  But  in  the  absence  of  legislative  au- 
thority a  municipality  cannot  interfere  with  a  street 
railroad  company  in  the  regulation  of  its  rates  of 
fare  under  express  statutory  authority  so  long  as 
it  acts  in  good  faith.7  The  important  question  in 
this  connection  is  whether  in  a  given  case  such 
power  has  in  fact  been  granted;  the  authority  must 
be  contained  in  express  terms  or  must  arise-  by 
necessary  implication  from  the  language  used  in  the 
legislative  act,  or  it  does  not  exist."  Thus  power 
given  a  municipality  to  grant  franchises  for  the 
use  of  its  streets  may  impliedly  confer  power  to 
fix  therein,  as  a  condition  of  the  grant,  the  rates 
of  fare  which  it  may  be  lawful  for  the  grantee  to 
charge  and  collect;*  but  it  does  not  authorize  it  to 


barter  or  contract  away  the  governmental  power  of 
thereafter  changing  such  rates  if  the  altered  condi- 
tions so  require.10  The  rate  of  fare  to  be  charged 
by  a  street  railroad  company  between  points  in  the 
municipality  and  outside  points  is  a  matter  of  such 
municipal  and  public  interest  that  the  municipal 
authorities  may  bargain  with  reference  thereto  or 
make  a  certain  rate  a  condition  of  a  grant  by 
them." 

"Approval* '  of  municipality.  A  provision  in  the 
act  incorporating  a  street  railroad  company  that 
makes  the  rates  of  fare  "subject  to  the  approval 
of  the  mayor  and  city  council"  confers  no  power 
on  the  city  to  fix  rates  originally  ,la  and  even  though 
power  to  fix  rates  could  thus  be  conferred,  it  is  ex- 
hausted by  the  passage  of  an  ordinance  under  which 
the  road  is  constructed  and  maximum  rates  pre- 
scribed.1* 

Power  concerning  public  order  and  enumerated 
vehicles.    It  has  been  held  that  a  grant  of  authority 


abolish  the  sale  of  six  tickets  tor 
twenty-flve  cents  from  points  on  the 
two  lines  for  which  the  extension 
was  allowed  by  the  city.  Reading  v. 
United  Tract  Co.,  236  Pa.  197,  84  A  $66. 
Ic]  Tax*  beyond  terminus. — (1) 
A  municipality  may  require  as  a 
condition  precedent  that  the  pur- 
chaser of  a  street  railroad  franchise 
shall  transport  passengers  for  one 
fare  to  and  from  points  beyond  one 
of  the  termini  of  the  proposed  route 
over  the  line  of  other  companies. 
Peo.  v.  Barnard.  110  N.  Y.  548.  18  NB 
354  trev  48  Bun  57].  (2)  But, 
where  a  traction  company  contracted 
with  a  city  by  acceptance  of  an  ordi- 
nance granting  permission  to  main- 
tain Its  railroad,  conditioned  that 
specified  rates  of  fare  should  be, 
charged,  and  no  words  were  used  in- 
dicating that  the  parties  were  con- 
tracting for  any  other  corporation, 
its  obligation  was  to  carry  passen- 
gers for  the  stipulated  fares  only 
over  Its  own  lines.  Reed  v.  Trenton, 
80  N.   J.  Eq.  603,. 86  A  270. 

[d]  Subsequent  extension  of  city 
Unuta.— (1)  A  franchise  to  operate  a 
system  of  street  railroads  in  a  city 
which  provides  that  the  fare  shall 
not  exceed  five  cents  between  points 
within  the  city  limits,  although  a 
transfer  shall  be  necessary,  is  ap- 
plicable to  territory  subsequently 
annexed  to  the  city,  and  passengers 
within  the  territory  annexed  must  be 
carried  for  five  cents.  Indiana  R. 
Co.  Y.  Hoffman.  161  Ind.  693,  69  NE 
399;  State  v.  Seattle,  etc.,  R.  Co.,  64 
Wash.  167,  116  P  638;  Peterson  v. 
Tacoma  R.,  etc,  Co.,  60  Wash.  406,' 
111  P  238,  140  AmSR  936.  (2)  An 
ordinance  accepted  by  a  street,  rail- 
road company  providing  that  at  cer- 
tain hours  during  the  day  the  com- 
pany should  charge  certain  fares 
over  Its  lines  within  the  city  must 
be  construed  strictly  against  the 
company,  and  therefore  has  equal 
effect  in  territory  subsequently  an- 
nexed to  the  city.  Peo.  v.  Detroit 
United  R.  Co.,  162  Mich.  460.  125  NW 
700.  127   NW  748,  139  AmSR  582. 

[e]  Extra  fares.  A  resolution 
adopted  by  a  city  council  pending  a 
dispute  with  a  street  railroad  com- 
pany as  to  Its  franchise  rights  with 
respect  to  fares,  etc.,  on  certain 
streets,  which  permitted  the  com- 
pany to  continue  operations  from 
time  to  time  "under  the  same  terms 
and  conditions  now  prevailing  in  the 
city  of  Detroit,  whether  due  to  con- 
tract agreement  or  not,"  although 
made  when  the  city  knew  that  the 
company  was  collecting  extra  fares 
on  certain  lines  which  were  without 
the  city  limits  when  the  franchises 
for  such  lines,  which  authorized  ex- 
tra fares,  were  granted,  did  not  rec- 
ognize the  company's  right  to  charge 
extra  fares  on  such  lines,  the  word 
•'prevailing''  having  no  technical 
meaning  and.  as  used,  signifying  that 
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which  is  common,  in  operation,  or 
prevalent,  while  the  words  "terms" 
and  "conditions"  mean  the  proposi- 
tions and  limitations  which  comprise 
the  agreement  and  govern  the  par- 
ties, defining  their  obligations,  and, 
as  applied  to  an  ordinance  giving  a 
franchise,  signifying  the  boundary, 
limit,  or  extent  of  the  grant.  De- 
troit v.  Detroit  United  R.  Co.,  173 
Mich.  814.  320.  139  NW  66. 

6V  Forman  v.  New  Orleans,  etc., 
R.  Co.^40  La.  Ann.  446.  4  S  246. 

6.  Barre  v.  Barre,  etc.,  Power, 
etc.,  Co..  88  Vt  304,  92  A  217. 

7.  Wellesley  v.  Boston,  etc.,  St 
R.  Co.,  188  Mass.  250,  74  NE  355; 
Keefe  v.  Lexington,  etc.,  St.  R.  Co., 
185  Mass.  183,  70  NE  37;  Cambridge 
v.  Cambridge  R.  Co..  10  Allen  (Mass.) 

60- 

8.  Old  Colony  Trust  Co.  v.  At- 
lanta, 83  Fed.  39  [ait  88  Fed,  869,  32 
CCA12*];.  Pittsburg  v.  Pittsburg  R. 
Co.,  47  Pa.  Super.  476. 

[a]  Hlustr»tioa.—A  validating 
act,  providing  that  the  companies 
whose  charters  were  thus  legalised 
should  be  subject  to  such  municipal 
regulations  "as  are  other  railroads 
and  street  railroad  companies  incor- 

? orated  by  separate  act  or  acts  by 
he  law  of  this  state,"  does  not  be- 
cause the  charter  of  one  of  such 
street  railroad  companies  contained 
a  provision  authorizing  the  city 
within  which  it  was  located  to  fix 
rates.  Itself  confer  authority  to  fix 
rates.  Old  Colony  Trust  Co.  v.  At- 
lanta. 83  Fed.  39,  43  [aft  88  Fed.  869, 
32  CCA  125]. 

fb]  Ordinance  without  authority 
void  An  ordinance  of  a  city  aim 
ing  to  regulate  the  rates  of  trans- 
portation and  the  Issuance  of  trans- 
fers of  a  street  railroad  is  void 
without  express  statutory  authority. 
Pittsburgh  R.  Co.  v.  Alexander,  20 
Pa.  Dlst.  413. 

9.  Portland  R.,  etc.,  Co.  v.  Port- 
land. 201  Fed.  119. 

10.  Portland  R.,  etc.,  Co.  v.  Port- 
land, 201  Fed.  119. 

11.  111. — Peo.  v.  Suburban  R.  Co., 
178  111.  594.  63  NE  349,   49  LRA  650. 

Mass. — Westwood  v.  Dedham,  etc., 
St.  R.   Co..   209  Mass.   213.  95   NE  81. 

Mich. — Detroit  v.  Detroit  United 
R.  Co.,  173  Mich.  314.  139  NW  66; 
Ross  Tp.  v.  Michigan  United  R.  Co., 
165  Mich.  28,  130  NW  858,  AnnCas 
1912C  885;  Coy  v.  Detroit,  etc..  R. 
Co..  125  Mich.  616,  85  NW  6;  Rice  v. 
Detroit,  etc.,  R.  Co.,  122  Mich.  677, 
81  NW  927,  48  LRA  84;  Klssane  v. 
Detroit,  etc.,  R.  Co.,  121  Mich.  176. 
79   NW   1104. 

N.  Y. — Public  Service  Commn.  v. 
Westchester  St.  R.  Co.,  206  N.  Y.  209, 
99  NE  536. 

Va. — Virginia  Passenger,  etc,  Co. 
v.  Com.,  103  Va.  644.  4?  SE  996. 

Wis.— Manitowoc  v.  Manitowoc, 
etc..  Tract.  Co..  145  Wis.  13,  129  NW 
925,  140  AmSR  1056. 


[a]  Applications  of  sol*. — (1)  A 
street  railroad  operating  its  line 
through  a  village  under  a  franchise 
from  such  village,  which  provides 
for  a  certain  rate  of  fare  per  mile 
between  certain  points,  is  bound  by 
such  rate,  even  though  the  points 
specified  are  beyond  the  limits- of  the 
village.  Vinlng  v.  Detroit,  etc,  R. 
Co.,  133  Mich.  M9.  95  NW  542.  <2) 
Where  the  selectmen  of  a  town  on 
granting  a  street  railroad  location 
Inserted  a  provision  fixing  the  maxi- 
mum fare  to  be  charged  within  a  lo- 
cality covering  three  towns,  such 
provision  was  a  valid  exercise  of 
power  granted  by  Pub.  St.  (1882)  c 
113,  and  was  not  affected  by  St 
(1898)  c  678,  withdrawing  such 
power  from  local  boards,  adopted 
within  less  than  a  month  after  the 
location  became  effective.  West- 
wood  v.  Dedham,  etc.,  St.  R.  Co.,  209 
Mass.  213,  95  NE  81.  (3)  Where  the 
ordinance  granting  a  franchise  to  a 
street  railroad  company  provided 
that  it  should  sell  half-fare  tickets 
between  certain  hours  and  give 
transfers  at  points  where  one  line 
Intersected  with  another,  and  the 
company  owned  a  line  which  ex- 
tended from  Its  point  of  intersection 
with  another  line  to  the  city  limits, 
beyond  which  It  was  owned  by  a  dif- 
ferent corporation,  which,  however, 
ran  its  cars  with  the  same  oper- 
atives into  the  city  and  to  the  point 
of  intersection,  this  line  was  an  in- 
tersecting line  to  which  the  provi- 
sions as  to  half-fare  tickets  and 
transfers   applied,      Virginia  Passen- 

fer,  etc.,  Co.  v.  Com.,  103  Va.  644,  49 
E  995.  (4)  Under  Wis.  St  (1898) 
I  1863,  as  amended  by  L.  (1901)  c 
425,  authorizing  an  lnterurban  rail- 
road company  to  use  the  streets  of  a 
city,  provided  its  consent  is  ob- 
tained, and  providing  that  such  con- 
sent may  be  given  on  such  terms  as 
the  common  council  may  prescribe, 
the  city  has  the  power  to  refuse . 
consent  and  so  can  Impose  as  a  con- 
dition to  consent  that  the  railroad 
company's  fare  between  the  cities 
shall  not  exceed  ten  cents.  Mani- 
towoc v.  Manitowoc,  eta.  Tract.  Co., 
145  Wis.  13,  129  NW  925,  140  AmSR 
1056. 

[b]  Conditional  franchise. — Where 
the  granting  of/  a  franchise  .by  a 
municipality  is  on  condition  that  a 
five-cent  fare  shall  be  charged  be- 
tween points  therein  and  outside 
points,  the  acceptance  of  the  fran- 
chise by  the  company  and  its  agree- 
ment to  observe  the  conditions,  regu- 
lations, and  restrictions  thereof  make 
a.  valid  contract.  Public  Service 
Commn.  v.  Westchester  St.  R.  Co., 
206  N.  Y.   209,  99  NE  636. 

U.  Old  Colony  Trust  Co.  v.  At- 
lanta. 83  Fed.  3»,  42  [aff  88  Fed.  859, 
82  CCA  1261. 

13.    Old   Colony   Trust  Co.   v.   At- 
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in  a  municipal  charter  to  pass  ordinances  for  the 
order  and  good  government  of  the  city,  and  con- 
cerning "carriages,  wagons,  carts,  drays,"  etc., 
neither  by  the  general  terms  employed,  nor  by  the 
special  reference  to  vehicles,  authorizes  an  enact- 
ment fixing  rates  of  fare  to  be  charged  by  a  street 
railroad  company,14  although  there  is  authority  to 
the  contrary. 

Power  to  fix  rates  in  grant  of  franchise.  Some 
statutes  confer  power  on  municipalities  to  deter- 
mine the  conditions  of  the  grant  of  a  street  rail- 
road franchise  at  the  time  it  is  made,  including 
fixing  the  rates  of  fare  to  be  charged,  but  no  power 
thereafter  to  prescribe  rates  of  fare;  accordingly, 
when  the  grant  itself  fixes  the  rate,  a  reserved  right 
of  regulation  does  not  authorize  a  subsequent  modi- 
fication or  change  during  the  life  of  the  grant,1* 
unless  such  modification  or  change  is  "made  with  the 
consent  of  both  parties  for  a  sufficient  considera- 
tion.17 Thus  where  a  municipality  authorizes  a 
street  railroad  company  to  charge  a  specified  rate 
of  fare  for  a  given  period,  it  cannot  require  the 
company  to  reduce  such  rate  during  the  period 


specified,1*  nor  can  the  company  during  the  con- 
tinuance of  such  contract  increase  the  rate  of  fare," 
since  by  operating  its  lines  in  accordance  with  such 
regulation  it  assumes  contractual  obligations  with 
respect  thereto.30  But  the  acceptance  of  a  franchise 
does  not  validate  conditions  as  to  fares  which  the 
municipality  could  not  legally  impose.21 

Where  fixing  of  rates  matter  of  contract  by  legis- 
lative command.  ,  Where  the  fixing  of  rates  of  fare 
is  made  a  matter  of  agreement  between  the  munici- 
pality and  the  company  by  the  express  command  of 
the  legislature,  and  is  not  an  exercise  of  a  govern- 
mental function  of  a  legislative  character  by  the 
municipality  under  a  delegated  power,  a  positive 
agreement  as  to  rates  suspends  the  power  of  the 
municipality  during  the  time  that  may  be  specified, 
notwithstanding  the  right  to  prescribe  from  time  to 
time  the  rules  and  regulations  for  the  operation  of 
the  road."  An  ordinance  that  provides  that  the 
rate  of  fare  "shall  not  exceed  the  present  fare" 
shows  no  intention  to  diminish  the  amount  of  fare 
collectable,  but  only  to  prevent  a  subsequent 
increase.** 


lanta,  83  Fed.  39  [aff  88  Fed.  859,  32 
CCA  1251. 

14.  Old  Colony  Trust  Co.  v.  At- 
lanta, 83  Fed.  39,  41  [aff  88  Fed.  869. 
32  CCA  125];  Pittsburg  v.  Pittsburg 
R.  Co.,  47  Pa.  Super.  478. 

[a]  A  municipality  la  not  author- 
ised to  fix  the  rates  of  fare  to  be 
charged  by  a  street  railroad  com- 
pany by  provisions  In  the  charter  of 
the  city  authorising  it  to  "pass  all 
by-laws  concerning     .     .    .     car- 

riages, wagons,  carts,  drays,  etc.," 
and  "every  by-law,  ordinance  and 
-  at  it 


regulation  that 


may  deem  proper 


for  the  peace,  health,  order  or  good 
government  of  said  city;"  nor  is  It 
so  authorised  by  a  proviso  in  a 
street  railroad  company's  charter, 
"that  rates  of  fare  and  freight  upon 
said  railroad  shall  be  subject  to  the 
approval  of  the  mayor  and  city  coun- 
cil," or  by  a  reservation  in  an  ordi- 
nance granting  the  use. of  streets  for 
a  street  railroad  that  such  road  shall 
be  "subject  to  all  the  laws  and  ordi- 
nances now  in  force  and  such  as 
may  be  hereafter  made,"  unless  It  is 
either  expressly  or  by  necessary  im- 

Iillcatlon  thereto  authorised  by  some 
aw  of  the  state.  Old  Colony  Trust 
Co.  v.  Atlanta,  83  Fed.  39,  41  [aff  88 
Fed.  859,  32  CCA  126]. 

IB.  Chicago  Union  Tract.  Co.  v. 
Chicago.  199  111.  484,  66  NB  461,  59 
LRA  1*1. 

[a]  Xa  Illinois  under  1  Starr  ft 
C.  Annot.  St.  (2d  ed)  pp  589-715  art 
6(1  (City  and  Village  Act  April  10, 
1872),  adopted  by  the  city  of  Chicago 
as  its  charter,  as  well  as  under  for- 
mer charters  (act  Febr.  14,  1851,  and 
act  Febr.  13,  1863),  authorizing  the 
city  to  regulate  and  prescribe  the 
compensation  of  hackmen,  cabmen, 
omnibus  drivers,  and  "all  others  pur- 
suing like  occupations,"  the  city  had 
power  to  enact  Chicago  Rev.  Code 
H  1723.  1725,  limiting  the  rate  of 
fare  to  be  charged  by  street  railroad 
companies,  In  as  much  as  the  phrase 
"others  pursuing  like  occupations," 
where  construed  ejusdem  generis, 
Includes  street  railroad  companies. 
Chicago  Union  Tract.  Co.  v.  Chicago, 
199  111.  484,  619,  66  NE  451.  59  LRA 
631;  Dean  v.  Chicago  General  R.  Co., 
64  111.  A.  165. 

IS.  Cleveland  v.  Cleveland  City 
R.  Co.,  194  U.  S.  617,  638,  24  SCt  756, 
764,  48  L.  ed.  1102,  1109  [aft  94  Fed. 
3851;  Detroit  v.  Detroit  Citizens'  St. 
R.  Co.,  184  U.  S.  368.  22  SCt  410,  46 
L.  ed.  692;  Coy  v.  Detroit,  etc.,  R. 
Co.,  125  Mich.  616  86  NW  6;  Adams 
v.  Union  R.  Co.,  21  R.  I.  184,  42  A 
615,  44  LRA  278;  Virginia  Passenger, 
etc.,  Co.  v.  Com.,  108  Va,  644,  49  SE  995. 
[a]     Power       not       implied. — The 


o.,  supra;.  • 

[b]  Contract  m  to  rates  for  bene- 
t  of  public. — (l)  Where  in  grant- 
ig  a  street  railroad  franchise  a  con- 


power  of  the  municipality  to  re- 
duce rates  of  fare  cannot  be  im- 
plied (1)  from  a  provision  in  the 
statute  authorising  the  establish- 
ment of  such  rates  by  agreement 
that  the  rates  of  fare  agreed  on  shall 
not  be  increased  without  the  eon- 
sent  of  the  city  authorities  (Detroit 
v.  Detroit  Citlsens'  St.  R.  Co..  184  U. 
S.  368,  22  SCt  410,  46  L.  ed.  542);  (2) 
nor  from  a  provision  in  an  ordinance 
reserving  to  the  municipality  the 
right  to  prescribe  from  time  to  time 
the  rules  and  regulations  for  the 
running  and  operation  of  the  road 
(Detroit  v.  Detroit  Citlsens'  St  R. 
Co.,  supra). 

[bl  Contract  as  to  rates  for  bene- 
fit1 

Ing 

tract  is  made  between  the  town  and 
the  company  limiting  the  rate  of 
fare,  such  contract  is  for  the  benefit 
of  the  public,  on  which  passengers 
may  rely  and  for  breach  of  which 
they  may  seek  redress.  Adams  v. 
Union  R.  Co.,  21  R.  I.  184,  42  A  615, 
44  LRA  273.  (2)  Where  the  ordi- 
nance of  one  of  several  villages, 
townships,  and  cities,  under  whose 
ordinances  an  electric  railroad  runs, 
entitled  ■such  railroad  to  charge  at 
the  rate  of  one  and  one-half  cents  a 
mile  for  travel  on  Its  road  between 
any  two  points  thereon,  any  member 
of  the  public,  although  not  a  resident 
of  such  village,  was  entitled  to  ride 
at  such  rate.  Coy  v.  Detroit,  etc.,  R. 
Co.,  126  Mich.  616,  85  NW  6. 

[c]  Abrogation  of  authority. 
— A  grant  of  authority  by  a 
township  to  charge  extra  fares  may 
be  abrogated  by  ordinances  of  a  city 
of  which  the  township  has  become  a 
part.  Detroit  v.  Detroit  United  R. 
Co.,  173  Mich.  314,  139  NW  66. 

17.  Detroit  v.  Detroit  Citizens'  St. 
R.  Co.,  184  U.  S.  168,  22  SCt  410,  46 
L.  ed.  692;  Cleveland  City  R.  Co.  v. 
Cleveland,  94  Fed.  885  [aff  194  U.  S. 
517,  638,  24  SCt  766,  764,  48  L.  ed. 
1102,  1109]:  Clement  v.  Cincinnati,  9 
Oh.  Dec.  (Reprint)  688,  16  ClncLBul 
355;  Philadelphia  v.  Philadelphia 
Rapid  Transit  Co.,  228  Pa.  325,  77  A 
501,  21  AnnCas  87. 

[a]  Hew  motive  power  as  consid- 
eration.— A  municipality  and  a  street 
railroad  company  may  In  good  faith 
enter  into  a  contract  for  the  better 
accommodation  of  the  public  by 
which  in  consideration  of  more  rapid 
transportation  through  a  new  motive 
power  the  municipality  Increases  the 
rate  of  fare  as  authorized  by  the 
original  grant.  Clement  v.  Cincin- 
nati, 9  Oh.  Dec.  (Reprint)  688.  16 
ClncLBul  855;  Cincinnati  v.  Cincin- 
nati St.  R.  Co..  2  OhSftCP  466,  2  Oh 
NP   2BR. 


fb]  Slaeonttaalnff  sale  of  state 
tickets. — Where  a  street  railroad 
company  contracts  with  the  city  that 
the  existing  rates  of  fare  might  1* 
changed  from  time  to  time,  but  only 
with  the  consent  of  both  parties  to 
the  contract,  and  at  the  date  of  the 
contract  the  company  charges  five 
cents  for  a  continuous  ride  and  sells 
tickets  in  strips  at  the  rate  of  six 
for  twenty-five  cents  and  gives  free 
transfers  at  certain  Intersections  on 
either  cash  fares  or  tickets,  the  com- 

8 any  does  not  violate  the  contract  by 
lscontlnulng  the  sale  of  strip  tick- 
ets without  the  city's  consent 
Philadelphia  v.  Philadelphia  Rapid 
Transit  Co.,  228  Pa.  826,  77  A  501. 
21   AnnCas  87. 

18.  Minneapolis  v.  Minneapolis 
St.  R.  Co..  216  U.  S.  417,  30  SCt  118. 
54  L.  ed.  259;  Detroit  v.  Detroit  Citi- 
zens' St.  R.  Co..  184  U.  S.  368,  22  SCt 
410,  46  L.  ed.  692:  Old  Colony  Trust 
Co.  v.  Atlanta,  83  Fed.  39  [aff  88  Fed. 
859,  32  CCA  125];  State  v.  Seattle 
Electric  Co.,  71  Wash.  213,  128  P  220. 
43  LRANS  172. 

[a]     Illustrations.— (l)   Under  the 

frrant  by  the  city  of  Minneapolis  to 
he  Minneapolis  Street  Railroad  Com- 
pany, the  rate  of  fare  could  not  be 
reduced  during  the  life  of  the  com- 

Eany's  charter  below  five  cents,  and 
ence  an  ordinance  directing  the  sale 
of  six  tickets  for  twenty-live  cents 
was  void  under  the  contract  clause 
of  the  constitution.  Minneapolis  v. 
Minneapolis  St.  R.  Co.,  215  U.  S.  417. 
30  SCt  118.  54  L.  ed.  259.  (2)  A  pro- 
vision in  an  ordinance  that  the  rate 
shall  not  be  more  than  five  cents 
does  not  give  a  right  to  the  city  to 
reduce  It  below  the  rate  of  Ave  cents 
established  by  the  company.  Detroit 
v.  Detroit  Citizens'  St  R.  Co..  184  U. 
S.  368.  22  SCt  410.  46  L.  ed.  692. 

IS.  Westwood  v.  Dedham.  etc., 
St.  R.  Co.,  209  Mass.  213.  95  NE  81: 
State  v.  Seattle  Electric  Co.,  71 
Wash.  213,  128  P  220,  43  LRANS 
172;  Edinburgh  St  Tramways  Co.  v. 
Torbain,  3  App.  Cas.  58. 

[a]  A  subsequent  corporation  ac- 
quiring the  assets  and  franchises  of 
the  original  company  takes  subject 
to  the  same  obligation.  Westwood 
v.  Dedham.  etc,  St  R.  Co.,  209  Mass. 
213.  95  NE  81. 

80.  Virginia  Pass.,  etc.  Co.  v. 
Com.,  103  Va.  644.  49  SE  995. 

91.  Keefe  v.  Lexington,  etc,  St 
R.  Co.,  186  Mass.  183,  70  NE  37. 

80.  Detroit  v.  Detroit  Citizens'  St 
R  Co.,  184  U.  S.  368,  22  SCt  410,  44 
L.  ed.  692. 

83.  West  Bloomfleld  Tp.  v.  De- 
troit United  R.  Co.,  146  Mich.  1". 
109   NW   268,   117   AraSR   628:   Wlm- 


For  later  cases,  developments  and  chances  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  1090]  (2)  Limitations  on  Power.  This  power 
of  municipal  regulation  has  been  declared  to  be 
subject  to  these  limitations:  First,  That  there  is 
reasonable  need  on  the  part  of  the  public,  con- 
sidering the  nature  and  extent  of  the  service,  of 
lower  rates  and  better  terms  than  those  existing; 
second,  that  the  rates  and  terms  fixed  by  the 
ordinance  are  clearly  not  unreasonable,  in  view 
of  all  the  conditions;  neither  of  these  considera- 
tions is  independent  of  the  other,  and,  although 
the  public  interest  is  of  the  first  importance,  the 
test  is  not  what  is  desirable  on  the  part  of  either, 
but  what  is' reasonable  in  respect  to  both;24  and 
rates  of  fare  so  prescribed  by  municipal  ordi- 
nances will  be  presumed  to  be  reasonable  until 
their  unreasonableness  is  shown.38  But,  although 
a  rate  is  reasonable  when  fixed,  under  the  con- 
ditions then  existing,  it  may,  subsequently  become 
unreasonable  by  reason  of  the  company's  build- 
ing extensions  and  connecting  lines,  changing  its 
motive  power,  and  otherwise  rendering  increased 
services  at  an  additional  cost.28  It  has  been  held 
that  a  municipality  can  make  no  regulation  or  con- 
tract with  a  street  railroad  company  which  cur- 
tails the  power  of  the  legislature  to  regulate  the 
rates  of  fares  to  be  charged  thereon  f  and  accord- 
ingly? *  statute  fixing  a  lower  rate  than  that 
permitted  or  authorized  by  an  ordinance  does  not 
impair  the  obligation  of  any  contract,  although  ren- 


mer  v.  Union  Tract  Co.,  12  Pa.  Su- 
per.  467. 

[a]  Bate  applied. — (11  Where  a 
franchise  granted  by  a  township  to 
an  electric  suburban  railroad  pro- 
vided that  the  rate  of  fare  from  any 
point  in  the  township  to  the  city, 
and  vice  versa,  should  at  no  time  ex- 
ceed the  rate  then  charged  by  the 
company  from  the  city  of  P  to  D, 
and  vice  versa,  the  provision  In- 
cluded the  rate  charged  between  P 
and  D  on  any  line  subsequently 
built  or  purchased  by  the  corpora- 
tion. .West  Bloomfleld  Tp.  v.  De- 
troit United  R.  Co.,  146  Mich.  198, 
109  NW  268,  117  AmSR  628.  (2)  The 
Philadelphia  ordinance  relating  to 
the  Union  Traction  Company,  pro- 
viding that  "the  rate  of  fare  to  be 
charged  for  a  single  continuous  ride 
over  the  entire  line  shall  not  ex- 
ceed the  present  fare,"  does  not  enti- 
tle a  passenger  to  a  ride  to  a  ter- 
minus and  back  for  a  single  fare, 
where  the  company  had  been  charg- 
ing a  double  fare  for  such  a  ride  be- 
fore the  passage  of  the  ordinance. 
Wimmer  v.  Union  Tract.  Co.,  12  Pa. 
Super.  467. 

94.  Milwaukee  Electric  R.,  etc. 
Co.  v.  Milwaukee,  87  Fed.  577:  Ellis 
v.  Milwaukee  City  R.  Co.,  67  Wis. 
13S.  30  NW  218,  68  AmR  858. 

[a]  Beasonableness.— An  ordi- 
nance requiring  a  street  railroad 
company  charging  five-cent  fares  to 
sell  six  tickets  for  twenty-five  cents 
or  twenty-nve  tickets  for  one  dollar 
is  unreasonable  when  the  road  Is 
making  yearly  net  earnings  of  only 
three  and  three-tenths  per  cent  to 
four  and  five-tenths  per  cent  on  its 
bona  fide  Investments  and  paying 
five  per  cent  interest  on  its  bonds, 
in  a  city  where  the  current  rate  of 
interest  on  first  mortgage  real  estate 
security  la  six  per  cent:  and  such  an 
ordinance  is  void,  under  the  four- 
teenth amendment,  as  depriving  the 
company  of  its  property  without 
due  process  of  law.  Milwaukee  Elec- 
tric R-,  etc,  Co.  v.  Milwaukee,  87 
Fed.   677. 

S6.  Milwaukee  Electric  R.,  etc., 
Co.  v.  Milwaukee,  87  Fed.  C77;  Chi- 
cago Union  Tract  Co.  v.  Chicago, 
199  111.  679,  66  NE  470:  Ellis  v.  Mil- 
waukee City  R.  Co..  67  Wis.  126,  10 
NW  218.  68  AmR  868. 

90.  Ellis  v.  Milwaukee  City  R. 
Co.,  67  Wis.  136,  30  NW  218,  58  AmR 
8S8. 


97.  San  Antonio  Tract.  Co.  v.  Alt- 
gelt,  200  U.  S.  304,  26  SCt  261.  50  L. 
ed.  491:  Indianapolis  v.  Navln,  161 
Ind.  139.  47  NE  526,  51  NE  80,  41 
LRA  337,  344;  Milwaukee  Electric 
R.,  etc,  Co.  v.  State  R.  Commn.,  153 
Wis.  592,  142  NW  491,  LRA1916F 
744,  AnnCasl915A  911. 

[a]  Application  of  rule. — An  ordi- 
nance regulating  the  rates  of  fare 
to  be  charged  by  a  street  railroad 
company  does  not  prevent  the  state 
legislature  from  afterward  provid- 
ing that  such  company  shall  issue 
one-half-fare  tickets  to  school  chil- 
dren, particularly  where  the  consti- 
tution provides  that  no  irrevocable 
or  uncontrollable  grant  of  privileges 
shall  be  made,  and ,  that  all  privi- 
leges granted  by  the  legislature  or 
under  Its  authority  shall  be  sub- 
ject to  its  control.  San  Antonio 
Traction  Co.  v.  Altgelt,  200  U.  S.  304, 
26  SCt  261.  50  L.  ed.  491. 

28.  Indianapolis  v.  Navln,  151 
Ind.  139,  47  NE  526.  51  NE  80,  41 
LRA  237. 

26).  Roblra  v.  New  Orleans,  etc., 
R.  Co.,  45  La.  Ann.  1368,  14  S  214; 
Forman  v.  New  Orleans,  etc.,  R.  Co., 
40  La.  Ann.  446,  4  S   248. 

[a]  Discrimination  not  unreason- 
able.— A  contract  between  a  city  and 
a  street  railroad  company  which  ex- 
acts from  the  public  a  fare  of  ten 
cents  except  to  actual  residents  who 
can  on  certain  conditions  make  a 
trip  for  Ave  cents  Is  not  an  unrea- 
sonable discrimination.  Forman  v. 
New  Orleans,  etc.,  R.  Co.,  40  La. 
Ann.  446,  4  S  246. 

30.  Forman  v.  New  Orleans,  etc., 
R.  Co..  40  La.  Ann.  446,  4  S  246. 

81.  Peo.  v.  Suburban  R.  Co.,  178 
111.  694.  53  NE  349,  49  LRA  650. 

Proceedings  maintainable  by  ear- 
lier for  relief  against  unreasonable 
rates  see  generally  supra  19  678-688. 

32.    Prooeedxan   to   enforce   oom- 

S lanes  by  earners  with  the  rates 
ed  by  statute  or  commission  see 
generally  supra  1 1  676,  677. 

S3.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Wellman.  143  U.  S.  339.  12  SCt  400. 
36  L.  ed.  178  [aft  83  Mich.  592,  47 
NW  489];  South,  etc.,  Alabama  R. 
Co.  v.  Alabama  R.  Commn.,  210  Fed. 
465. 

111. — Chicago  Union  Tract  Co.  v. 
Chicago.   199    111.    579,    65    NE  470. 

Minn. — State  v.  Chicago,  etc.,  R. 
Co,  130  Minn.  144,  153  NW  320, 
LRA1916B  764. 


dering  the  ordinance  null  and  of  no  effect.28  Such 
rates  must  not  unreasonably  discriminate  against 
any  particular  class  of  persons.28  But  where  all  the 
residents  of  a  municipality  receive  a  reasonable 
service  at  a  reasonable  price,  a  discrimination  in 
favor  of  the  residents  of  a  certain  locality,  resting 
on  a  sense  of  justice  and  fair  play,  is  not  repre- 
hensible.80 

Estoppel  to  assert  invalidity  of  ordinance.  Where 
the  company  accepts  and  enjoys  the  benefit  of  an 
ordinance  authorizing  the  use  of  the  oity  streets 
and  fixing  the  rates  of  fare,  it  may  not  escape  the 
performance  of  its  duty  concerning  rates  on  the 
ground  that  the  ordinance  and  the  duties  imposed 
are  ultra  vires  both  as  to  the  city  and  the  company.81 

[f,  1091]  d.  Proceedings  to  Enforce,  or  Obtain 
Belief  from,  Sates.32  The  extent  of  judicial  inter- 
ference with  the  legislative  power  to  fix  rates  is 
protection .  against  unreasonable  or  confiscatory 
rates,33  and  although  the  courts  may  in  a  given 
instance  be  called  on  to  decide  in  the  course  of 
litigation  whether  a  certain  rate  is  reasonable  or 
unreasonable,  or  to  declare  that  a  given  statutory 
regulation  is  confiscatory,34  they  in  general  have 
no  power  to  declare  maximum  rates.  A  federal 
court  may  have  jurisdiction  of  the  question  whether 
a  rate  prescribed  by  a  state  statute  or  a  commission 
acting  thereunder  is  reasonable  or  confiscatory,8* 
bnt  a  federal  count  will  be  bound  by  a  decision  of 

N.  J. — Raritan  River  R  Co.  v. 
Middlesex,  etc.  Tract  Co.,  70  N.  J. 
L.   732,  58  A  382. 

N.  M. — Seward  v.  Denver,  etc.,  R. 
Co..  17  N.  M.  557,  131  P  980,  46  LRA 
NS  242. 

[a]  Control  of  legislative  policy. 
—"The  distribution  of  the  Increment 
due  to  increased  population  in  the 
tributary  territory  and  to  Increased 
density  of  traffic  is,  as  between  the 
carrier  and  Its  patrons,  a  matter  of 
legislative  policy,  not  to  be  con- 
trolled by  the  courts,  unless  less  Is 
left  to  the  carrier  than  a  fair  re- 
turn for  the  service  rendered  and 
the  property  employed  at  the  time 
the  court  Is  called  upon  to  act" 
South,  etc.,  Alabama  R.  Co.  v.  Ala- 
bama R.  Commn.,  210  Fed.  465.  480. 
4b]  Statute  or  constitution*— 
here  there  is  a  statute,  the  courts 
follow  the  rule  of  law  thus  pre- 
scribed: where  the  statute  violates 
the  constitution,  as  by  prescribing 
rates  so  low  as  to  be  unremunera- 
tlve,  so  as  to  amount  to  a  taking  of 
property  without  compensation  or 
without  due  process  of  law,  the 
courts  follow  the  constitution;  dis- 
regarding the  statute."  Raritan 
River  R.  Co.  v.  Middlesex,  etc.,  Tract. 
Co.,  70  N.  J.  L.  732,  744.  68  A  832. 

34.  state  v.  Chicago,  etc.,  R.  Co.. 
130  Minn.  144,  153  NW  320,  LRA 
1916B  764;  Raritan  River  R.  Co.  v. 
Middlesex,  etc,  Tract  Co.,  70  N.  J. 
L.   732,  68   A  832. 

36.  Raritan  River  R.  Co.  v.  Mid- 
dlesex, etc.,  Tract  Co.,  70  N.  J.  L. 
732,  58  A  332. 

36.  Chicago,  etc.,  R.  Co.  v.  Smith, 
210  Fed.  632;  State  v.  Chicago,  etc.. 
R.  Co.,  ISO  Minn.  144,  153  NW  320, 
LRA1916B  764. 

[a]  Suit  by  stockholders,— The 
federal  courts  have  jurisdiction  of 
actions  brought  by  stockholders  of 
railroads  to  test  the  validity  of  the 
Two-Cent  Fare  Law,  and  to  enjoin 
such  companies  from  putting  the 
rate  in  force  during  the  pendency 
of  the  action.  State  v.  Chicago,  etc., 
R.  Co.,  130  Minn.  144,  163  NW  820, 
LRA1916B  764. 

[b]  BvMenoe.  Where  it  appears 
from  the  evidence  that  the  net  earn- 
ings of  a  railroad  company  from 
infra-state  business  under  a  rate 
fixed  by  state  authority  will  approx- 
imate a  sum  that  would  give  a  fair 
return  on  the  value  of  the  property- 
devoted  to  the  service,  and  the  evi- 
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the  state  court  as  tor  whether  or  not  the  rate 
prescribed  applies  to  given  individuals  or  given 
localities." 

Proceedings.  The  enforcement  of  an  unreason- 
able rate  may  be  restrained  by  injunction,"  or, 
under  some  statutes,  by  proceedings  to  set  aside  the 


order  of  the  commission  fixing  the  rate,  or  deter- 
mining its  reasonableness  ;**  and  as  a  rate  not  com- 
pensatory cannot  be  enforced,40  evidence  that  a  rate 
established  by  the  public  service  commission  is  not 
compensatory  is  admissible  in  such  proceedings." 
The  rule  is  imperative  that  the  operation  of  state 


dence  consists  largely  of  opinions 
as  to  value  on  which  the  witnesses 
differ  considerably,  a  federal  court 
is  not  Justified  in  declaring:  such  rate 
confiscatory.  Chicago,  etc.,  R,  Co.  v. 
Smith,  210  Fed.  632. 

[c]  Particular  dears*  construed. — 
A  decree  of  a  federal  court  enjoining 
the  enforcement  of  state  statutes 
establishing:  a  system  of  railroad 
rates  for  freight  and  passengers  on 
the  ground  that  such  system,  if  put 
Into  effect,  would  be  confiscatory,  has 
been  construed  and  held  not  an  ad- 
judication of  the  invalidity  of  the 
passenger  rates  alone,  nor  to  pre- 
clude the  state  railroad  commission 
acting  under  its  Independent  rate- 
making  power  from  establishing  and 
putting  Into  effect  a  similar  pas- 
senger rate  on  complainant's  road 
with  a  right  to  a  hearing  as  to  its 
reasonableness  and  on  the  issue 
whether  its  effect  would  be  to  render 
complainant's  lntra-state  business  as 
an  -entirety  unremunerative.  Louis- 
ville, etc.,  R.  Co.  v.  Alabama  R. 
Commn.,  205  Fed.   800. 

37.    Portland,  etc.  R.  Co.  v.  Ore- 

Son  R.  Commn.,  229'  U.  S.  897,  38 
Ct  820.  67  L.  ed.  1248. 
[a]  A  construction  by  the  state 
court  that  the  equality  provisions  of 
a  state  statute  regulating  railroad 
fares  applies  to  localities  as  well  as 
to  individuals  Is  binding  on  the 
United  States  supreme  court,  and  the 
constitutionality  of  the  statute  will 
be  determined  as  so  construed.  Port- 
land R.,  etc.,  Co.  v.  Oregon  R. 
Commn.,  229  U.  S.  397,  33  SCt  820. 
(7  L.  ed.  1248. 

S8.  Bellamy  v.  Missouri,  etc,  R. 
Co..  216  Fed.  18,  181  CCA  326,  LRA 
1915A  1;  Chicago,  etc.,  R.  Co.  v. 
Ketchum,  212  Fed.  986;  South,  etc., 
Alabama  R.  Co.  v.  Alabama  R. 
Commn.,  210  Fed.  465;  St.  Louis,  etc., 
R.  Co.  v.  Hadley.  166  Fed.  220; 
Wilmington,  etc.,  R.  Co.  v.  North 
Carolina  Bd.  of  R.  Comrs.,  90  Fed. 
33;  State  v.  Chicago,  etc.,  R.  Co.,  130 
Minn.  144,  153  NW  320,  LRA1916B 
764;  Western  Maryland  R.  Co.  v. 
Adams  County,  21  Pa.  Dist.  766; 
Coal,  etc.,  R.  Co.  v.  Conley,  67  W. 
Va.   129,   67  SB  613. 

[a]  Ignoring  unconstitutionality 
of  statute.— In  ignoring  an  unconsti- 
tutional statute  limiting  its  charges 
for  transportation  of  passengers  and 
appealing  to  equity  for  protection 
against  criminal  proceedings  to  com- 
pel compliance  therewith,  a  railroad 
company  relies  on  the  principle  al- 
lowing an  injured  person  under  some 
circumstances  to  redress  by  his  own 
hands  the  wrong  done.  Coal,  etc.,  R. 
Co.  v.  Conley,  67  W.  Va.  129,  67  SB 
613. 

[b]  Fleading—  (1)  In  a  bill  by  a 
railroad  company  to  restrain  the  en- 
forcement of  an  order  made  by  a 
state  railroad  commission  reducing 
the  rates  of  passenger  fare  on  com- 
plainant's road,  on  the  ground  that 
the  rates  so  fixed  are  not  just  and 
reasonable,  allegations  that  former 
commissions  and  also  the  present 
commission  had  previously  consid- 
ered the  question  of  rates  at  differ- 
ent times,  and  had  determined  that 
the  rates  then  in  force  were  just  and 
reasonable,  coupled  with  allegations 
that  there  had  since  been  no  change 
in  conditions  to  warrant  a  reduction 
of  rates,  are  not  impertinent,  nor  are 
allegations  that  the  commission 
without  Just  ground  for  discrimina- 
tion had  not  reduced  rates  on  certain 
other  roads.  Wilmington,  etc.  R. 
Co.  v.  North  Carolina  Bd.  of  R. 
Comrs.,  90  Fed.  33.  (2)  In  such  bill, 
however,  allegations  that  such  re- 
duction   in    rates    was   made   at   the 


Instance  of  the  governor  of  the  state 
who  was  not  a  member  of  the  com- 
mission, that  the  governor  de- 
nounced a  decision  of  the  supreme 
court  relating  to  the  subject,  and  in- 
duced the  commission  to  make  the 
reduction  complained  of  for  the  pur- 

fose  of  making  a  -test  case  to  secure 
he  reversal  of  the  ruling  in  such  de- 
cision, are  matters  not  relevant  to 
the  issues,  and  which  could  not  be 
proved  thereunder,  and  are  imperti- 
nent; so  long  as  there  is  a  real,  and 
not  a  simulated,  controversy.  It  is 
Immaterial  by  what  considerations 
the  commission  was  influenced  in  its 
action,  Wilmington,  etc.,  R.  Co.  v. 
North  Carolina  Bd.  of  R.  Comrs., 
supra 

tc]  SvMaaoe. — (1)  Evidence  held 
insufficient  to  warrant  the  granting 
of  a  preliminary  injunction  to  re- 
strain the  enforcement  of  an  order 
of  the  railroad  commission  of  Ala- 
bama reducing  the  passenger  fare  on 
complainant's  road  from  three  cents 

§er  mile  to  two  and  one-half  cents. 
outh,  etc.,  Alabama  R.  Co.  v.  Ala- 
bama R.  Commn.,  210  Fed.  466.  (2) 
Evidence  held  insufficient  to  estab- 
lish the  unconstitutionality  of  an 
order  of  the  railroad  commission  of 
Alabama  fixing  lntra-state  passenger 
rates  at  two  and  one-half  cents  per 
mile  on  the  ground  that  it  was  con- 
fiscatory as  applied  to  complainant 
railroad  company.  Louisville,  etc, 
R.  Co.  v.  Alabama  R.  Commn.,  208 
Fed.  36.  (3)  In  a  suit  by  a  railroad 
to  enjoin  enforcement  of  an  order  of 
the  public  service  commission  fixing 
the  maximum  charge  for  commuta- 
tion tickets,  evidence  held  lnsuffl- 
cient  to  show  that  such  rate  was  un- 
reasonable and  confiscatory.  Penn- 
sylvania R.  Co.  v.  Towers,  126  Md. 
69.  94  A  330. 

kestnlnlng  oollectloa  of  exoessrre 
or  unauthorised  charge  see  infra  I 
1093. 

39.  Boston,  etc.,  R.  Co.  v.  State, 
77  N.  H.  437,  93  A  306;  Public  Serv- 
ice R  Co.  v.  Board  of  Public  Utility 
Comrs.,  81  N.'  J.  L.  363,  80  A  27; 
State  R.  Commn.  v.  Hocking  Valley 
R.  Co.,  82  Oh.  St.  25,  91  NE  866; 
State  v.  Mitchell,  60  WaBh.  660,  111 
P  873. 

[a]  iipuL-d)  In  Ohio,  under 
Rev.  St.  5  244-16  par  "d."  either 
party  to  an  action  before  the  rail- 
road commission  against  a  railroad 
for  unjust  discrimination  may  ap- 
peal within  sixty  days  after  Judg- 
ment in  the  court  of  common  pleas, 
or  take  the  case  up  on  error.  State 
R.  Commn.  v.  Hocking  Valley  R.  Co  , 
79  Oh.  St.  419,  87  NE  548.  (2)  "It 
will  be  seen  upon  examination  of 
Section  16  .  .  .  that  said  section 
in  the  first  Instance  makes  provision 
whereby  any  party  in  interest,  being 
dissatisfied  with  any  order  of  the 
commission  fixing  any  rates,  etc., 
may  within  sixty  days  commence  an 
action  against  said  commission  in 
the  court  of  common  pleas  and  it 
defines    and    prescribes    the    rules    of 

Procedure  in  that  court,  from  the 
ime  of  the  commencement  of  such 
action  until  final  judgment  therein. 
Then  follows  this  provision,  found 
in  paragraph  d  of  said  section  .  .  . 
'Either  party  to  said  action  within 
sixty  days  after  service  of  a  copy 
of  the  order  or  judgment  of  the 
court  may  appeal  or  take  the  case  up 
on  error  as  in  other  civil  actions.' 
.  .  By  the  plain  language  of  this 
paragraph,  the  right  thereby  given 
to  appeal  or  prosecute  error,  is  in 
terms  limited  to  a  party  to  'said  ac- 
tion,' and  is  to  be  exercised  by  him 
only  In  respect  to  the  Judgment  ren- 


dered or  order  made  by  said  court 
of  common  pleas  In  such  action." 
State  R.  Commn.  v.  Hocking  Valley 
R.  Co.,  79  Oh.  St.  419,  426.  87  NE 
648.  (3)  In  New  Jersey  the  erro- 
neous treating  by  a  street  railroad 
of  Its  system  of  three  cent  fares  for 
school  children  as  abrogated  by  Pub- 
lic Utility  Law  (P.  L.  [1911]  c  195) 
|  18,  amounts  to  an  Increase  of  the 
rate  of  fare  in  existence  when  the 
statute  became  effective,  within  I 
17h,  conferring  on  the  board  of  pub- 
lic utility  commissioners  power  "to 
hear  and  determine  whether  the  said 
increase  charge  or  alteration  Is  just 
and  reasonable,"  with  which  deter- 
mination the  court  cannot  interfere, 
except,  as  provided  by  I  88,  where  it 
clearly  appears  that  there  was  no 
evidence  before  the  board  reasonably 
to  support  Its  order,  or  that  it  was 
without  the  Jurisdiction  of  the  board. 
Public  Service  R.  Co.  v.  Board  of 
Public  Utility  Comrs.,  B  N.  I.  L. 
363.  SO  A  27. 

[b]  Saspeasloa  of  order  penauur 
appeal;  boao>— In  Washington,  under 
L.  (1909)  c  98  f  8,  which  provides  for 
review  of  a  railroad  commission's 
order  reducing  railroad  rates,  and 
declares  that  pending  such  review 
the  court  may  suspend  the  order  un- 
til the  further  order  of  the  court,  in 
which  event  the  court  may  require 
a  bond  conditioned  that  the  company 
petitioning  for  such  review  shall  an- 
swer for  all  damages  caused  by  the 
delay  in  the  enforcement  of  the 
order,  and  for  compensation  for  ex- 
cessive sums  for  transportation  or 
service  which  any  person  or  corpora- 
tion shall  be  compelled  to  pay  pend- 
ing the  review,  and  further  declares 
that  the  railroad  company  shall  have 
a  right  to  appeal  to  the  supreme 
court  as  In  other  civil  cases,  and 
that  in  all  such  proceedings  bonds 
shall  be  required,  conditioned  as 
hereinbefore  provided,  the  provision 
requiring  a  compensatory  bond  on  an 
appeal  from  an  order  sustaining  a 
reduction  of  passenger  rates  by  the 
railroad  commission  Is  mandatory. 
State  v.  Mitchell.  60  Wash.  660,  111 
P  873. 

[c]  Presumption  as  to  findings  of 
"  ision. — In     Ohio     the    act    of 


April  2,  1906  (98  Oh.  L.  p  342),  creat- 
ing a  board  of  railroad  commission- 
ers, I  16  par  "e,"  giving  prima  facie 
effect  to  determination  of  commis- 
sioners, applies  to  the  determination 
of  facts  on  evidence  as  to  unreason- 
able rates,  but  does  not  countervail 
the  well  settled  rule  that  in  proceed- 
ings in  error  the  presumption  is  that 
the  court  below  applied  the  law  cor- 
rectly. State  R.  Commn.  v.  Hockinr 
Valley  R.  Co..  82  Oh.  St  26.  33.  91  NE 
865  (where  the  court  said:  "It  is 
suggested  In,  the  brief  for  the  com- 
mission that  Section  16,  Paragraph 
e    of    the    railroad    commission    act 

f lives  prima  facie  effect  to  the  flnd- 
ngs  of  the  commission;  and  that 
such  finding  should  stand,  unless 
clear  and  unmistakable  evidence 
should  require  a  reversal  thereof. 
That  is  true  so  far  as  concerns  the 
burden  of  proof,  as  distinguished 
from  what  may  be  called  the  burden 
of  the  Issue.  The  statute  applies  to 
the  determination  of  facts  upon  evi- 
dence; but  it  does  not  countervail 
the  well  settled  rule,  that  in  pro- 
ceedings in  error,  the  presumption 
is  in  favor  of  the  judgment  and  that 
the  court  below  applied  the  law  cor- 
rectly"!. 

40.  Boston,    etc.,    R.    Co.  v.    State. 
77  N.  H.  487.  98  A  306. 

41.  Boston,   etc.,    R.   Co.   t.    State. 
77  N.  H.  487,   93  A  306. 


For  latere 
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statutes  governing  railroad  passenger,  rates  should 
not  be  enjoined,  unless  the  confiscatory  character  of 
the  rate  is  clear;42  and  this  rule  is  specially  appli- 
cable to  injunctions  before  final  hearing."  A  public 
service  commission  will  not  be  enjoined  from  exer- 
cising the  power  conferred  on  it  by  statute  until 
it  has  investigated  and  determined  that  the  rate 
complained  of  is  unreasonable;14  the  court  can  only 
determine  whether  the  rates  fixed  are  unreasonable 
or  confiscatory,,  and  may  not  review  the  commis- 
sion's determination  of  questions  of  business  or 
public  policy,45  or  amend  or  correct  the  order  of 
the  commission,  or  substitute  another  order  there- 
for;46 and  the  findings  of  the  commission  should 
not  be  disturbed  on  review  unless  they  bear  evi- 
dence of  having  been  reached  arbitrarily  and  with- 
out a  full  consideration  of  the  controlling  facts;47 
but  the  courts  may  review  the  questions  submitted 
in  so  far  as  requiring  the  application  of  legal  prin- 
ciples.48 Where  in  a  rait  by  a  railroad  to  restrain 
the  putting  into  effect  of  a  statute  or  order  of  a 
commission  fixing  rates  the  evidence  as  to  the  un- 
reasonableness of  such  rates  is  unsatisfactory,  the 
rates  should  be  allowed  to  take  effect  experiment- 
ally, to  await  a  demonstration  of  their  reasonable- 
ness or  unreasonableness  by  actual  trial  for  a  rea- 
sonable length  of  time,  subject  to  a  future  applica- 
tion for  a  change;49  nor  will  a  preliminary  injunc- 
tion be  granted  where  it  is  not  shown  that  either . 
the  company  or  its  stockholders  will  suffer  irre- 
parable injury,  or  what  amount  of  loss  they  will 
sustain  by  a  compliance  with  the  regulation,  until 
final  hearing."0  But  an  injunction  issued  by  a  court 
of  competent  jurisdiction,  restraining  the  enforce- 
ment of  a  rate  law  during  the  pendency  of  an  ac- 


tion, will  suspend  the  operation  of  such  rates  until 
final  determination  of  their  validity.61  Where,  on 
a  motion  for  an  injunction  pendente  lite  to  restrain 
the  enforcing  of  a  eity  ordinance  prescribing  rates 
of  fare  to  be  charged  by  hackmen,  the  affidavits 
present  a  sharp  conflict  of  fact  as  to  whether  hacks 
could  be  operated  at  a  prqflt  at  such  rates,  this  fact 
will  not  be  determined  on  affidavits'  on  a  prelim- 
inary hearing  in  advance  of  the  trial.6* 

Bights  of  bondholders;  trustee.  Holders  of  mort- 
gage bonds  of  a  railroad  company  cannot  maintain 
a  suit  to  enjoin  the  enforcement  of  a  state  statute 
fixing,  rates  unless  it  is  shown  that  the  mortgage 
trustee,  representing  all  the  bondholders,  has  re- 
fused to  bring  the  suit.63  The  trustee  under  a  rail- 
road mortgage  which  is  in  process  of  foreclosure 
while  the  railroad  is  in  the  hands  of  receivers  has 
no  such  interest  in  the  future  earnings  of  the  road 
as  to  entitle  it  to  question  the  validity  of  a  rate 
statute,  unless  it  is  clearly  shown  that  the  mort- 
gaged property  is, not  of  sufficient  value  to  pay  the 
mortgage  debt  after  satisfying  precedent  liens.54 

Mandamus.  An  order  forbidding  special  passen- 
ger rates  is  prima  facie  legal,  and  where  a  railroad 
company  alleges  that  the  order  is  illegal,  but  does 
not  present  evidence  thereon,  the  order  may  be  en- 
forced by  mandamus.66 

[*,  1092]  3.  Bight  to  Bequire  Fare.  Authority 
conferred  on  a  corporation  to  carry  passengers  im- 
plies authority  to  charge  a  reasonable  sum  for  the 
service  rendered,66  and  ordinarily  it  cannot  be  re- 
quired to  carry  passengers  without  reward,*7  even 
though  the  railroad  is  regarded  as  a  public  high- 
way. Looking  at  the  relation  of  carrier  and  pas- 
senger as  arising  out  of  contract,  it  is  evident  that, 


48.  Wlnttarop  v.  Fellows,  230  Fed. 
702. 

[a]  Application  of  no*— The 
showing  made  on  application  by  the 
trustee  In  a  railroad  mortgage  which 
was  In  process  of  foreclosure,  for  a 

Sreliminary  Injunction  restraining 
je  enforcement  of  a  passenger  rate 
statute,  considered  in  connection 
with  the  report  of  the  receivers  of 
the  earnings  of  the  road  under  the 
statute  for  the  preceding  year,  and 
held  insufficient  to  establish  the  fact 
that  the  •  road  operating  under  the 
statute  would  not  earn  a  fair  return 
on  an  Investment  representing  the 
sum  necessary  to  be  realised  at  the 
sale  of  the  property  to  cover  com- 
plainant's mortgage  debts  and  prece- 
dent liens,  and  therefore  not  to  war- 
rant the  granting  of  an  Injunction 
on  the  ground  of  threatened  confisca- 
tion In  whole  or  in  part  of  the  mort- 
gage bond  Investment  In  question. 
Winthrop  v.  Fellows,  230  Fed.  702. 

43.  Winthrop  v.  Fellows,  210  Fed. 
702. 

44.  State  v.  Baltimore,  etc.,  R. 
Co..   <W.  Va.)  gfi  SB  714. 

45.  Central  of  Georgia  R.  Co.  v. 
Alabama  R.  COmmn.,  209  Fed.  7S. 

[a]  Otvwth  of  country  affeotiaf 
rates. — "It  might  be  better  policy  for 
the  commission  to  permit  the  carrier 
to   reap  the  benefit  of  the  country's 

growth  and  enable  It  thereby  to  give 
etter  and  safer  service,  but  this  is  a 
matter  for  the  decision  of  the  com- 
mission and  not  the  courts,  whose 
sole  province  Is  to  preserve  the  car- 
rier's property  from  confiscation,  and 
not  to  review  the  commission's  de- 
termination on  questions  of  business 
or  public  policy."     Central  of  Geor- 

fia    R.   Co.   v.   Alabama  R.   Commn., 
09  F"ed.  75,  81. 

4e.  Wilmington  City  R.  Co.  v. 
Taylor,  198  Fed.  159. 

fa 3  Xu  Delaware,  under  the  act  of 
March  29,  1911  f26  L  c  208),  creatine 
the  "Wilmington  utility  board  with 
power  to  supervise  and  to  regulate 
street     railroads    and    other    public 


utility  corporations  in  that  city,  and 
with  a  power  to  fix  rates,  etc.,  and 
also  providing  for  an  appeal  from  any 
order-  of  the  board  to  the  superior 
court  which  Is  given  jurisdiction  to 
hear  and  to  determine  the  appeal  on 
the  merits  of  the  matters  forming 
the  basis  of  the  order,  the  utility 
board,  and  not  the  court,  is  the  body 
having  the  last  legislative  word  in 
a  determination  of  the  reasonable- 
ness of  rates,  its  order  being  a  legis- 
lative act  by  an  Instrumentality  of 
the  state  exercising  delegated  au- 
thority, so  that  on  an  appeal  the 
court's  duty  Is  limited  merely  to  an 
affirmance  or  reversal,  without  juris- 
diction to  amend  or  correct  the  order 
of  the  board  or  substitute  another 
order  therefor.  Wilmington  City  R 
Co.  v.  Taylor,  198  Fed.  159. 

47.  Puget  Sound  Electric  R.  Co. 
v.  State  R.  Commn.,  65  Wash.  75, 
117    P   789,   AnnCasl918B   763. 

[a]  On  questions  as  to  the  valua- 
tion of  street  railroad  property,  the 
estimate  of  future  earnings,  operat- 
ing expenses,  maintenance,  deprecia- 
tion, taxes,  and  fixed  charges,  and 
other  results  reached  by  the  rail- 
road commission  in  determining  the 
questions  before  it  and  in  fixing 
rates,  the  Inquiry  calls  largely  for 
expert  evidence,  and  the  findings 
made  are  necessarily  of  the  same 
nature  and  should  not  be  disturbed 
on  review  unless  they  bear  evidence 
of  having  been  reached  arbitrarily 
and  without  a  full  consideration  of 
all  the  controlling  facts.  Puget 
Sound  Electric  R.  Co.  v.  State  R. 
Commn.,  65  Wash.  75,  117  P  739, 
AnnCasl913B  763. 

48.  Puget  Sound  Electric  R.  Co. 
v.  State  R.  Commn..  66  Wash.  75,  117 
P  739,  AnnCasl913B  763. 

■49.  St.  Louis,  etc.,  R.  Co.  v.  Had- 
ley,  156  Fed.  220;  Pennsylvania  R. 
Co.  v.  Towers,  126  Md.  59,  94  A 
330. 

BO.  Ahem  v.  Newton,  etc.,  R.  Co., 
106   Fed.   702. 

61.    State  v.  Chicago,  etc.,  R.  Co- 


see    supra    i 


130  Minn.  144,   153  NW  S20,  LRA1916B 
764. 

52.  Yellow  Taxlcab  Co.  v.  Gaynor, 
82  Misc.  94.  143  NTS  279  [aff  160 
App.  Dlv.  893  mem,  144  NTS  2991. 

53.  Winthrop  v.  Fellows,  230  Fed. 
702/ 

Proceedings  maintainable  by  bond- 
holders for  relief  against 
ante   rate*)  generally   see 

691. 

54.  Winthrop  v.  Fellows,  230  Fed. 
702. 

55.  State  v.  Florida  East  Coast 
R.  Co.,  69  Fla.  478,  68  S  727. 

la]  Evidence  nald  insufflotsnt  to 
show  that  the  order  of  the  railroad 
commissioners  sought  to  be  enforced 
by  mandamus  was  made  arbitrarily. 
State  v.  Florida  East  Coast  R.  Co., 
69  Fla   478,  68  S  727. 

Mandamus  to  enforce  orders  of 
railroad  commission  or  other  like 
boards  generally  see  Mandamus 
[26  Cye  372]. 

56.  Stone  v.  Farmers'  L.  &  T.  Co., 
116  U.  S.  307,  6  SCt  334,  388,  1191. 
29  I,,  ed.  686.  But  see  Johnson  v. 
Hudson  River  R.  Co.,  32  N.  Y.  Super. 
298  [rev  on  other  grounds  49  N.  T. 
465]  (where  It  was  said  that  the 
power  of  a  railroad  company  to  de- 
mand fare  of  a  passenger  Is  not  an 
Implied  or  Incidental  power,  but  one 
derived    solely    from    statute). 

57.  Indianapolis  v.  Navin.  161 
Ind.  139,  47  NE  525,  51  NE  80.  41 
LRA  337. 

Aooeptano*  of  passenger  without 
payment  see  supra  Si  1055-1058. 

Requiring"  oertaln  officials  to  be 
oarried  free  see  supra  I  1086. 

58.  Farber  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  81,  22  SW  631,  20  LRA 
350. 

[a]  A  oonstltntlanal  provision 
that  railroads  within  the  state  aro 
public  highways  does  not  authorize 
one  to  ride  on  a  train  without  pay- 
ment of  fare  and  In  defiance  of  the 
regulations  of  the  company.  Farber 
v.  Missouri  Pac.  R.  Co.,  116  Mo.  81, 
22  SW  681,  20  LRA  350.  ^^T^ 
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while  a  person  may  be  a  passenger  without  pay- 
ment, if  accepted  as  such  by  the  carrier,1*  neverthe- 
less, to  give  rise  to  any  contractual  relation,  con- 
sideration on  the  part  of  the  passenger  is  essen- 
tial;40 and  on  demand  of  the  conductor  or  other 
agent  or  servant  properly  empowered  for  the  pur- 
pose, the  passenger  is  ^under  obligation  to  make 
payment,  or  to  produce  a  ticket  showing  payment.61 
Where  a  passenger,  shortly  after  boarding  a  car 
and  paying  his  fare,  leaves  the  car  and  boards 
another  car  attached  thereto,  he  becomes  a  new 
passenger  and  liable  for  another  fare.61 

[  $  1093]  4.  Excessive  and  Unauthorized  Charges ; 
Recovery — a.  In  General.  If  the  agents  of  the  car- 
rier exact  a  larger  amount  by  way  of  fare  than  the 
carrier  is  entitled  to,  the  passenger  may  recover 
back  the  excess  charge,  with  interest,69  unless  the 
carrier  shows  that  the  excess  charges  do  not  repre- 
sent the  actual  damages  arising  directly  from  the 
wrong  done.64  Where  the  overcharge  is  willful  or 
wanton,  exemplary  damages  may  be  recovered.*6  A 
passenger  on  a  street  railroad  cannot  recover  back 
a  fare  on  the  ground' that  the  distance  traversed 
was  not  sufficient  for  the  amount  paid,  nor  for  the 


refusal  to  issue  a  transfer  from  one  line  to  another 
to  enable  him  to  reach  his  destination,  either  on  an 
implied  contract  or  on  any  common-law  right.61 

Injunction.  An  injunction  may  issue  to  restrain 
a  railroad  or  a  street  railroad  company  from  col- 
lecting an  excessive  or  unauthorized  rate  of  fare." 
.  [ft  1094]  b.  Penalty  and  Offenses— (1)  In  Gen- 
eral. In  some  states  the  statutes  impose  on  car- 
riers a  penalty  for  charging  fares  in  excess  of  those 
allowed  by  law.**  the  penalty  usually  including  at- 
torney's fees;6*  and  under  some  of  these  statutes 
any  agent  of  the  company  charging  an  excessive 
fare  is  guilty  of  a  misdemeanor/0  Under  such  a 
statute  a  railroad  company  is  not  indictable  for  a 
violation  of  the  act,  but  is  subject  to  the  penalty 
only;11  and  this  is  true,  notwithstanding  the  pro- 
hibition to  charge  in  excess  of  the  maximum  rate 
and  the  penalty  for  a  violation  thereof  are  not 
found  in  the  same  but  in  different  sections."  The 
penalty  is  not  given  as  a  satisfaction  for  the  injury 
received,"  but  to  compensate  the  party  injured  for 
his  expenses  in  the  prosecution  and  to  compel  the 
payment  of  such  a  sum  by  the  company  violating 
the  law,  so  as  effectually  to  break  up  the  practice." 


69.    See  supra   II    1056-1058. 

60.  Turner  v.  Richmond,  •to.,  B. 
Co.,  70  N.  C.  I. 

[a]  Pass.— A  life  pass  Issued 
without  consideration  is  ■  merely  a 
revocable  license.  Turner  v.  Rich- 
mond, etc.,  R.  Co.,  70  N.  C.  1.  Rid- 
ing- on  passes  generally  see  supra  || 
1067.  10687 

01.  Norton  v.  Consolidated  R.  Co., 
79  Conn.  109,  63  A  1087,  118  AmSR 
132,  6  AnnCas  943;  Jersey  City,  etc., 
R..  Co.  v.  Morgan,  62  N.  J.  L.  60. 
18  A  904  [aff  62  N.  J.  L.  668,  21  A 
7831;  Cave  v.  Seaboard  Air  Line  R. 
Co.,  94  S.  C.  482,  77  SE  1017,  LRA 
1916B  916,  AnnCasl916A  1065. 

Mistake  of  oonduotor  la  taking 
loss  amount  than  due  see  infra 
{   1186. 

Purchase  of  ticket  on  payment 
of  fax*  see  generally  supra  §8  1042, 
1043. 

69.  Lasker  v.  Third  Ave.  R.-  Co., 
27  Misc.  824,  67  NTS  896. 

63.  Paine  v.  Chicago,  etc.,  R.  Co., 
45  Iowa  S69;  Courts  v.  Louisville  R. 
Co.,  99  Ky.  674,  36  SW  548,  18  KyL 
416;  Southern  Pac.  Co.  v.  Patter- 
son, 7  Tex.  Civ.  A.  451,  27  SW  194; 
Chance  v.  Great  Western  R.  Co.,  29  T. 
L.  R.  488.  ^ 

[a]  Bxoesslve  bridge  toll— Where 
a  railroad  company  grants  to  a 
bridge  company  Its  right  of  way 
across  a  stream,  and  the  bridge  com- 
pany builds  a  bridge  thereon  which 
Is  used  by  the  railroad  company,  the 
bridge  company  cannot  lawfully 
charge  passengers  on  the  railroad 
company's  trains  a  toll  of  fifty  cents 
for  crossing  the  bridge,  when  that  is 
more  than  the  railroad  company  Is 
allowed  'by  law  to  charge.  Southern 
Pac.  Co.  v.  Patterson,  7  Tex.  Civ.  A. 
451.   27  SW  194. 

[b]  assigning  erroneous  reason 
for  objecting  to  pay. — A  passenger's 
cause  of  action  for  the  company's 
exaction  of  an  excessive  and  unlaw- 
ful fare  is  not  affected  by  the  cir- 
cumstance that  he  assigned  an  erro- 
neous reason  for  his  objection  to 
paying  it.  Galveston,  etc.,  R.  Co.  v. 
Patterson,  (Tex.  Civ.  A.)  46  SW 
848. 

64.  Chance  v.  Great  Western  R. 
Co.,  29  T.  L.  R.  488. 

85.  Osteen  v.  Southern  R.  Co.,  101 
S.  C.  632,  86  SE  30,  LRA1916A  565; 
Tant  v.  Southern  R.  Co.,  87  8.  C.  184. 
09  SB  158;  Galveston,  etc.,  R.  Co.  v. 
Patterson,   (Tex.  Civ.  A.)  46  SW  848. 

Sxemplary  damages  for  breach  of 
contract  see  generally  infra  I   1281. 

[a]  Bvadlng  statutory  obligation. 
—Where  the  overcharge  is  in  fla- 
grant evasion  of  a  statutory  obli- 
gation, and  oppressive  in  its  nature, 


exemplary  damages  may  be  allowed. 
Galveston,  etc.,  R.  Co.  v.  Patterson, 
(Tex.   Civ.  A.)    46   SW  848. 

66.  Pittsburgh  R.  Co,  v.  Alex- 
ander, 20  Pa.  Dlst.  413. 

67.  Weatwood  v.  Dedham,  etc, 
St.  R.  Co.,  209  Mass.  213,  96  NB  81: 
Millcreek  Tp.  v.  Brie  Rapid  Transit 
St.  R.  Co.,  209  Pa.  300,  58  A  613: 
Atty.-Gen.  v.  Chicago,  etc,  R.  Co.,  38 
Wis.  425. 

la]  Parties.— Where  the  super- 
visors of  a  township,  under  a  grant 
to  a  street  railroad  company,  stipu- 
late as  a  condition  thereof  that  the 
company  shall  not  charge  a  fare  ex- 
ceeding a  certain  amount,  but  the 
company,  after  the  construction  of 
Its  road,  charges  a  fare  exceeding 
the    amount    stipulated,    owners    of 

Eroperty  abutting  on  the  road,  who 
ave  no  contract  with  the  company 
as  to  the  rate  of  fare,  are  not  proper 
parties  plaintiff  to  a  bill  by  the 
township  authorities  to  restrain  the 
company  from  collecting  a  greater 
rate  of  fare  than  that  stipulated  in 
the  contract,  since  such  owners  have 
no  interest  different  from  that  of  the 
general  public.  Millcreek  Tp.  v. 
Brie  Rapid  Transit  St.  R  Co.,  209 
Pa.  300.58  A  613. 

[b]  Defensee^— Where  a  street 
railroad  location  contains  a  valid 
provision  fixing  the  maximum  fare  to 
be  charged  for  a  specified  locality, 
it  la  no  answer  to  a  suit,  by  the 
selectmen  of  a  town  granting  the  lo- 
cation, to  restrain  the  railroad  com- 
pany from  enforcing  rates  in  excess 
of  the  maximum  specified,  that  the 
management  has  not  acted  arbitrar- 
ily, that  the  Increased  fares  are 
reasonable,  and  that  the  maximum 
rates  specified  by  the  location  are 
Insufficient  to  pay  operating  ex- 
penses, and,  if  enforced,  will  result 
in  the  curtailment  of  service.  West- 
wood  v.  Dedham,  etc-  St.  R.  Co., 
209  Mass.  213,  95  NB  81 

Bestralnlng  enforcement  of  on- 
reasonable  rate  by  Injunction  see 
supra  I  1091. 

68.  St.  Louis,  etc..  R.  Co.  v.  Baker, 
118  Ark.  69,  175  SW  397;  Chicago, 
etc.,  R.  Co.  v.  Davis,  114  Ark.  519, 
170  SW  245;  St.  Louis,  etc.,  R.  Co. 
v.  Waldrop,  93  Ark.  42,  128  SW  778; 
Chicago,  etc.,  R.  Co.  v.  McElroy.  92 
Ark.  600,  123  SW  771;  Wysockl  v. 
Brie  R.  Co.,  155  App.  Dlv.  798,  140 
NTS  950;  Byars  v.  Bennington,  etc., 
R.  Co.,  99  App.  Dlv.  34,  90  NTS  786 
[aff  184  N.  f.  554  mem,  76  NB  1099 
mem];  State  v.  Southern  R.  Co.,  145 
N.  C.  495,  59  SB  570,  13  LRANS  966 
(construing  Acts  [1907]  p  250  f  1, 
p_261  14):  Cleveland,  etc.,  R  Co.  v. 
Wells,  65  Oh.  St.  313,  62  NB  332,  68 


LRA   651    (Rev.   St.   3376).     See  also 
statutory   provisions. 

[a]     amnnnt  of  penalty;  valldtty. 


— A  statutory  provision  that  a  car- 
rier charging  more  than  the  specified 
compensation  for  the  transportation 
of  passengers  shall  forfeit  for  each 
offense  not  less  than  fifty  dollars  nor 
more  than  three  hundred  dollars  and 
also  costs  of  suit,  including  a  reason- 
able attorney's  fee,  to  be  recovered 
In  a  suit  by  the  party  aggrieved,  does 
not  provide  a  penalty  "so  enormous, 
arbitrary  and  oppressive"  as  to  ren- 
der the  statute  unconstitutional  as 
depriving  the  carrier  of  its  property 
without  due  process  of  law  and  de- 
nying it  the  equal  protection  of  the 
laws.  Chicago,  etc.  R.  Co.  v.  Davis, 
114  Ark.  519,  170  SW-246. 

66.  Dow  v.  Beldelman,  49  Ark. 
466,  5  SW  718.  See  also  cases  supra 
note  68. 

70.  State  v.  Southern  R.  Co.,  145 
N.  C.  495,  59  SB  570.  12  LRANS  964 
(construing  Acts  (19071  p  250  I  1, 
p  261  I  4).  See  also  statutory  pro- 
visions. 

71.  State  v.  Southern  R.  Co.,  145 
N.  C  496,  59  SB  570.  12  LRANS  966. 

[ay  stasia  of  rule.— This  conclu- 
sion is  in  accordance  with  the  prin- 
ciple that,  where  a  statute  creates 
a  new  offense  and  declares  that  the 
same  shall  be  punishable  in  a  speci- 
fied manner,  the  offender  must  be 
Sunlshed  in  that  manner  only, 
tate  v.  Southern  R.  Co..  146  N.  C 
495.  69  SE  570.  13  LRANS  966. 

[b]  The  doctrine  of  aaoasamj  be- 
fore the  fact  and  that  all  accessories 
In  misdemeanors  are  principals  does 
not  apply  so  as  to  render  a  railroad 
company  subject  to  Indictment  the 
same  as  its  agent  State  v.  South- 
ern R.  Co.,  146  N.'C.  495,  59  SE  571. 
18  LRANS  966. 

76.  State  v.  Southern  R.  Co.,  145 
N.  C.  496,  69  SE  670,  12  LRANS  966. 

73.  St.  Louis  R.  Co.  v.  Gill.  54 
Ark.  101,  15  SW  18,  11  LRA  453; 
Fisher  v.  New  York  Cent.,  etc.,  R 
Co.,  46  N.  Y.  644  (where  it  was  said 
that  the  Injury  was  fully  satisfied  by 
the  return  of  the  sum  extorted  with 
interest). 

74.  St.  Louis,  etc..  R.  Co.  v. 
Frisby,  95  Ark.  281,  129  SW  291; 
St.  Louis,  etc.,  R.  Co.  ▼.  Waldrop. 
93  Ark.  42,  123  SW  778;  Fisher  v. 
New  York  Cent.,  etc.,  R.  Co..  46  N. 
Y.  644;  Stewart  v.  Metropolitan  St 
R.  Co.,  20  Mlsc   605.  46  NTS  414. 

"The  plain  object  and  Intent  of  this 
legislative  enactment  Is  to  protect 
the  passenger  against  the  payment 
of  an  excessive  charge  for  his  fare. 
And  If  such  overcharge  is  demanded 
and   received,    the  penalty   provided 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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While  these  statutes  are  penal  in  their  nature  and 
subject  to  strict  construction,75  the  words  of  the 
statute  should  not  be  so  narrowed  <  as  to  exclude 
eases-  which  the  words  in  their  ordinary  and  com- 
mon acceptation  would  comprehend.7"  It  has  been 
held,  in  accordance  with  the  rule  requiring  strict 
construction  of  penal  statutes,  that  such  statutes 
have  no  application  in  case  of  an  overcharge,  made 
in  violation  of  the  carrier's  rates  and  rules,  which 
the  carrier  is  not  shown  to  have  ratified ;"  but  on 
the  other  hand,  it  has  been  held  that  the  carrier 
is  liable  for  the  statutory  penalty  where  the  over- 
charge is  made  designedly  and  not  through  inad- 
vertence or  mistake,"  even  though  it  is  made  con- 
trary to  orders.79  A  carrier  does  not  render  itself 
liable  by  exacting  the  full  amount  of  fare  author- 
ised by  law,  although  it  voluntarily  accepted  less 
at  the  commencement  of  the  transportation."0 
Where  a  passenger  travels  from  a  point  within  to 
a  point  without  the  state,  not  desiring  or  offering 
to  break  up  the  continuous  passage  by  paying  to  the 
last  station  within  the  state,  the  transaction  is  one 
of  interstate  commerce  and  the  statute  does  not 
apply;81  but  where  in  such  case  he  desires  to  break 
np  the  continuity  of  his  journey  and  offers,  but  is 
refused  permission,  to  pay  his  fare  to  the  last  sta- 
tion in  tie  state,  intending  there  to  get  a  ticket  for 
the  rest  of  the  trip,  and  a  fare  is  collected  of  him 
greater  than  he  would  have  to  pay  had  he  been  per- 
mitted so  to  do,  there  is  a  matter  of  intranstate 
commerce  involved  to  which  the  statute  applies."3 
What  carriers  liable.  Street  surface  railroads  as 
well  as  steam  railroads  are  liable  under  the  pro- 
visions  of   some  statutes.""     A  railroad   company 


by  the  statute  will  cover  the  ex- 
pense and  annoyance  of  seeking  Its 
recovery,  and  will  be  a  punishment 
to  cause  the  railroad  company  to  re- 
frain from  making  and  taking  such 
excessive  charge.  The  overcharge 
may  be  and  probably  would  be  small 
In  amount,  and  without  such  penalty 
the  aggrieved  passenger  would  not 
ordinarily  feel  warranted  In  seeking 
the  recovery  of  the  amount  which 
had  been  wrongfully  exacted,  on  ac- 
count of  the  expense  of  such  pro- 
cedure; and  if,  through  the  negli- 
gence, but  the  actual  intention  of  the 
railroad  company,  the  overcharge  is 
made,  the  result  to  the  passenger 
would  be  the  same."  St.  Louis,  etc., 
R.  Co.  v.  Waldrop,  83  Ark.  42,  45,  123 
SW  778. 

75.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Waldrop,  93  Ark.  42,  123  SW  778. 

X.  J. — Hunter  v.  Erie  R  Co.,  70 
S     J.    L.   101,  56  A  139. 

N.  T. — Wysocki  v.  Erie  R.  Co..  165 
App.  Div.  798,  140  NTS  950. 

Oh. — Cleveland,  etc.,  R  Co.  v. 
Wells,  65  Oh.  St.  313,  62  NE  332,  68 
LRA  661. 

W.  Va. — Hall  v.  Norfolk,  etc.,  R. 
Co.,  44  W.  Va.  36,  28  SE  764,  67 
AsiSR    757,   41    LRA   669. 

78.  St  Louis,  etc,  R.  Co.  v.  Wal- 
drop,  93  Ark.  42,  128  SW  778. 

77.  Hall  v.  Norfolk,  etc..  R.  Co., 
44  W.  Va  36,  28  SE  754,  67  AmSR 
767.  41  LRA  669. 

78.  St.  Louis,  etc.,  R.  Co.  v.  Baker, 
118  Ark.  69.  175  SW  397;  Petse  v. 
Coney  Island,  etc..  R  Co.,  127  App. 
Div.  851.  Ill  NTS  632. 

Mistake  as  a  defense  see  Infra 
i    1097. 

[a]  Charges  by  ticket  agent  and 
conductor  aggregated.— Although  the 
fare  exacted  by  the  ticket  seller  does 
not  amount  to  an  overcharge,  yet,  if 
the  conductor  makes  an  additional 
charge,  the  two  acts  together  may  be 
considered  as  the  act  of  one  for  the 
purpose  of  holding  the  carrier  liable. 
St.  Louis,  etc.  R.  Co.  v.  Frisby,  96 
.Ark.  Ml,  119  SW  Ml. 

78.  St.  Louis,  etc,  R  Co.  v.  Ryan, 
•>«  Ark.  845,  19  SW  889. 


80.  King  v.  Nassau  Electric  R.  Co., 
128  App.  Div.  130.  112  NYS  589. 

81.  Kansas  City  Southern  R  Co. 
v.  Brooks,  84  Ark.  223,  105  SW  98. 

Transportation  from  one  state  to 
another  as  Interstate  commerce  see 
Commerce  [7  Cyc  417]. 

88.  Kansas  City  Southern  R.  Co. 
v.  Brooks,  84  Ark.  233,  106  SW  93. 

83.  Petxe  v.  Coney  Island,  etc.,  R. 
Co.,  127  App.  Div.  861,  111  NYS  532: 
King  v.  Syracuse,  etc,  R.  Co.,  131 
NYS  878.  Compare  Hoyt  v.  Sixth 
Ave..  R.  Co..  1  Daly  (N.  Y.)  528 
(holding  that  a  statutory  provision 
that  railroads  shall  not  charge  over 
a  certain  sum  per  mile  and  Impos- 
ing a  penalty  for  charging  a  greater 
sum  does  not  apply  to  a  street  rail- 
road). 

84.  Enton  v.  Nassau  Electric  R 
Co.,  68  Misc.  385,  125  NYS  556  (where 
it  was  said  that  under  the  conditions 
there  could  be  no  "lawful  rate,"  and, 
as  a  lawful  rate  imposes  a  limitation, 
there  being  no  limitation,  there  could 
be  no  excess). 

88.  St.  Louis,  etc.,  R  Co.  v. 
B*rlsby,  95  Ark.  281,  129  SW  291; 
St.  Louis,  etc.  R  Co.  v.  Freeman, 
95  Ark.  218,  128  SW  1024. 

88.  St.  Louis,  etc.,  R  Co.  v. 
Frisby,  95  Ark.  281.  129  SW  291; 
St.  Louts,  etc.,  R  Co.  v.  Freeman, 
95  Ark.  218,  128  SW  1024;  Pennsyl- 
vania Co.  v.  O'Connell,  84  Oh.  St.  218, 
95  NE  773.  AnnCasl912C  540. 

[a]  Bona  flde  claimant. — Where 
the  statute  gives  a  right  of  action  to 
"a  bona  flde  claimant  using  the 
road,"  it  is  not  essential  to  the  cause 
of  action  that  the  purchaser  should 
have  himself  used  the  ticket.  Penn- 
sylvania Co.  v.  O'Connell,  84  Oh.  St. 
218,  220,  95  NE  773.  AnnCasl912C 
640  (where  it  was  said:  "Using  the 
road  of  such  company  Implies  an  in- 
tention to  use  it.  It  does  not  imply 
a  contract  personally  to  use  it"). 

•7.  Chicago,  etc..  R.  Co.  v.  Davis, 
114  Ark.  519.  170  SW  245. 

"There  is  no  merit  in  the  contention 
that  these  minor  appellees  are  not 
the  persons  aggrieved  by  the  ever- 
charge  of  fare,  since  such  overcharge 


which  is  running  its  trains  over  a  piece  of  road 
without  legal  authority,  and  hence  is  not  entitled 
to  exact  a  -fare,  cannot  be  held  liable  for  the 
penalty." 

[§  1095]  (2)  Who  May  Recover.  "The  party 
aggrieved,"  who  may  recover  the  penalty  against  a 
railroad  company  for  charging  excessive  fare,  iff 
the  person  intending  to  become  a  passenger,"*  al- 
though his  ticket  was  purchased  by  another  for 
him.*"  Where  children  in  charge  of  a  parent  or 
another  having  custody  of  them  are  overcharged 
by  a  carrier,  £hey  are  "persons  aggrieved"  and 
entitled  to  sue  for  the  penalty,  although  the  over- 
charge is  not  paid  by  them  but  by  the  persons  in 
charge  of  them.87 

[J  1096]  (3)  Defenses— (a)  In  General  The 
fact  that  the  rate  fixed  is  unreasonable  and  con- 
fiscatory may  constitute  a  good  defense;*"  but  to 
make  this  defense  available  it  should  clearly  appear 
that  the  statutory  rate  is  unreasonable,  and  the 
mere  fact  that  the  business  and  traffic  is  small  and 
unremunerative  does  not  of  itself  establish  the  "un-v 
reasonableness  of  the  rate.89  An  injunction  re- 
straining a  railroad  company  from  putting  a  rate 
in  force  is  a  complete  defense  in  a  prosecution  for 
a  violation  of  the  statute  establishing  such  rate.*0 
It  is  not  a  defense  to  an  action  to  recover  a  penalty 
for  extorting  excessive  fares  that  the  passenger  was 
riding  in  expectation  of  being  overcharged  and 
merely  for  the  purpose  of  becoming  entitled  to  sue 
for  the  penalty;81  or  that  the  fare  was  paid  by  the 
passenger  under  a  champertous  agreement  with  an 
attorney  to  induce  the  company  to  accept  the  over- 
charge and  then  to  recover  the  penalty;**  or  that 

was  not  paid  by  them,  but  by  the 
persons  In  charge  of  -them — the 
grandmother  In  the  one  case  and  the 
mother  In  the  other.  The  persons 
referred  to  in  the  first  part  of  the 
section  of  the  statute  providing  the 
penalties  are  those  Intending  to  be- 
come passengers,  and  it  can  make  no 
difference  to  the  railroad  company 
by    whom    the   fares   were   actually 

?ald;  and,  since  they  were  paid,  and 
or  the  minors,  they  are  the  parties 
aggrieved  within  the  meaning  of  the 
statute  and  enjtitled  to  recover  the 
penalties."  Chicago,  etc.,  R.  Co.  v. 
Davis,  114  Ark.  519,  170  SW  246, 
246. 

88.  St.  Louis,  etc.,  R  Co.  v. 
Stevenson,  166  V.  S.  667,  16  SCt  484, 
491,  39  L.  ed.  578;  St.  Louis,  etc.,  R. 
Co.  v.  Gill,  166  U.  S.  649.  15  SCt 
484,  39  L.  ed.  667. 

[a]  B— son  tor  rule.— Where  the 
legislatures  choose  to  act  directly  on 
the  subject  by  themselves  establish- 
ing a  tariff  of  rates  and  prescribing 
penalties  "there  is  no  opportunity  to 
resort  to  a  compendious  remedy,  such 
as  a  proceeding  in  equity,  because 
there  is  no  public  functionary  or 
commission  which  can  be  made  to  re- 
spond, and  therefore,  If  the  com- 
S antes  are  to  have  any  relief  it  must 
e  found  in  a  right  to  raise  the  ques- 
tion of  the  reasonableness  of  the 
statutory  rates  by  way  of  defence  to 
an  action  for  the  collection  of  the 
penalties."  St.  Louis,  etc..  R.  Co.  v. 
QUI,  156  U.  S.  649,  15  SCt  484,  39  L. 
ed.  567. 

88.  Missouri  Pac.  R.  Co.  v.  Smith, 
60,  Ark.  221.  29  SW  752. 

80.  State  v.  Chicago,  etc  Co.,  180 
Minn.  144,  163  NW  320,  LRA1916B 
764. 

81.  Fisher  v.  New  York  Cent,  etc, 
R  Co..  46  N.  Y.  644.  660  (where  It 
was  said:  "The  forfeiture  is  imposed 
upon  the  company  for  Its  act,  and 
this  entirely  Irrespective  of  the  ob- 
ject or  motive  of  the  passenger  in 
travel!**"). 

88.    Missouri  Pac  R.  Co.  v.  Smith, 
60    Ark.    221,    29    SW    752    (since   the 
right  of  notion  is  not  dependent  on 
Digitized  by  VjUVJ V  IV. 
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the  payment  of  the  overcharge  was  voluntarily  made 
by  the  passenger;**  or  that  the  excessive  fare  was 
in  fact  not  actually  paid,  where  the  statute  author- 
izes a  recovery  if  the  carrier  should  "demand  or 
charge  such  excessive  fare";*4  or  that  the  amount 
paid  in  excess  of  the  legal  rate  of  fare  was  repay- 
able on  presentation  by  the  passenger  of  a  slip  given 
him  on  making  the  payment  ;05  or  that  a  greater  fare 
was  demanded  because  a  speed  greater  than  the 
ordinary  speed  was  requested." 

[$  1097]  (b)  Mistake.  No  penalty  of  coarse 
can  be  recovered  for  an  overcharge  due  to  inad- 
vertence or  mistake  not  amounting  to  gross  negli- 
gence, where  the  statute  expressly  so  provides.9' 
Such  a  statute  is  intended  to  apply  only  to  inten-i 
tional  wrong  or  reckless  carelessness  by  the  rail- 
road company.*8  It  has  been  held,  under  such  a 
statute,  that  an  honest  mistake  of  law  as  well  as 
of  fact  will  excuse  the  carrier ;"  but  the  mistake 
which  is  to  be  relieved  from  must  not  have  been 
the  result  of  carelessness  on  the  part  of  the  car- 
rier in  being  advised  on  the  subject  of  its  legal 
rights.1 

Under  statutes  not  expressly  exempting  from'  lia- 
bility for  mistake.  Where  the  statute  contains  no 
express  provision  exempting  the  carrier  from  lia- 
bility in  case  of  mistake,  it  has  been  held  that  the 
carrier  is  subject  to  a  penalty  only  where  it  in- 
tentionally charges  an  excessive  fare,*  but  that  a 
presumption  of  such  intention  would  arise  from  the 
mere  act  of  taking  or  receiving  the  excessive  fare;' 
and  that  if  .the  earner  or  its  agent  demands  and 


receives  for  the  fare  an  amount  that  is  in  excess 
of  what  is  lawful,  knowing  that  he  is  receiving  that 
amount,  the  carrier  will  be  liable  for  the  penalty, 
and  the  mistake  of  making  such  overcharge  consti- 
tutes no  defense  ;4  and  what  perhaps  amounts  to  the 
same  thing,  although  differently  expressed,  that  a 
mistake,  although  honest,  will  not  excuse  the  car- 
rier if  it  is  due  to  culpable  negligence.'  On  the 
other  hand,  it  has  been  held  that  an  honest  mistake 
of  a  conductor  in  collecting  fare,  without  the  inten- 
tion of  taking  an  amount  greater  than  was  lawful, 
will  not  make  the  carrier  liable.'  And  it  has  also 
been  held  that  where  a  ticket  agent  on  receiving  a 
fare  for  transportation  to  a  designated  point,  by  a 
mistake  gives  a  ticket  to  a  point  at  a  less  distance, 
and  the  conductor  requires,  in  addition  to  the  sur- 
render of  the  ticket,  the  payment  of  the  legal  fare 
between  the  two  points,  the  passenger  is  not  entitled 
to  recover  the  penalty,  there  being  an  hpnest  mis- 
take, and  no  intention  to  charge  more  than  the  legal 
rate,7  although  in  such  a  case  the  carrier  would  be 
liable  in  damages  for  violating  the  contract  of 
carriage.8 

[§  1098]  (4)  Amount  and  Number  of  Penalties 
Recoverable.  Where  the  statute  provides  that  for  a 
disobedience  thereof  the  carrier  shall  forfeit  a  cer- 
tain sum,  which  sum  may  be  recovered  by1  the  party 
paying  the  same,  and  omitting  the  words,  "for  each 
and  every  offense,"  only  one  penalty  can  be  recov- 
ered for  all  overcharges  exacted  from  one  person 
prior  to -the  commencement  of  the  action.*  It  has 
been  held,  however,  that  under  -  a  provision   that 


or     controlled     by      a     champertous 
agreement). 

93.  St.  Louis,  etc..  R.  Co.  v.  Gill. 
E4  Ark.  101,  IB  SW  18.  11  LRA  452 
[aft  166  U.  S.  649,  15  SCt  484,  39  L. 
ed.    667]. 

94.  Ballon  v.  Hawaiian  Tramways 
Co.,   10  Hawaii  37  G. 

95.  Hogan  v.  Long  Island  R.  Co., 
142  App.   Div.  29.  126  NYS  449. 

96.  Com.  v.  Loud,  3  Mete.  (Mass.) 
328.  37  AmD  139. 

97.  Wysockl  v.  Erie  R.  Co.,  165 
App.  Plv.  798,  140  NYS  950;  Enton 
v.  Coney  Island,  etc.,  R.  Co.,  136  App. 
Dlv.  800,  121  NYS  793;  McCarthy  V. 
International  R.  Co..  126  App.  Dlv. 
182,  110  NYS  936;  Tullis  v.  Brooklyn 
Heights  R.  Co..  71  Aps>.  Dlv.  494,  76 
NYS  863;  Robinson  v.  International 
R.  Co.,  64  Misc.  163,  103  NYS  588; 
Stewart  v.  Metropolitan  St.  R.  Co., 
20  Misc.  606,  46  NYS  414;  King  v. 
Syracuse,  etc.,  R.  Co.,  131  NYS  878. 

[a]  Acta  not  amounting  to  gross 
asgUgenoe.  ( 1 )  Where  after  receiv- 
ing a  fare  from  a  passenger  a  street 
car  conductor  again  demanded  his 
fare,  denied  that  the  passenger  had 
paid,  and  obtained  a  second  fare  on 
threatening  to  eject  him  unless  he 
paid  his  "fare,"  the  second  fare  was 
received  through  Inadvertence  or  mis- 
take not  amounting  to  gross  negli- 
gence, and  hence  the  passenger  could 
not  recover  a  penalty.  Robinson  v. 
International  R.  Co.,  64  Misc.  163,  103 
NYS  588.  (2)  And  the  same  is  the 
case  where  the  conductor  of  the  car 
to  which  the  passenger  has  been 
transferred  attempts  to  collect  the 
same  fare,  in  Ignorance  of  the  pas- 
senger's right  to  continue  his  ride; 
in  such  case  there  is  no  attempt  to 
make  an  Illegal  charge  or  exaction. 
Stewart  v.  Metropolitan  St.  R.  Co., 
20  Misc.  605,  46  NYS  414.  (3)  Es- 
pecially Is  this  true  where  the  con- 
ductor, before  the  passenger  left  the 
car,  offered  to  accept  his  transfer 
check  or  to  restore  to  him  the  fare 
he  had  paid;   this  warrants  and   re- 

Suires  the  Inference  that  the  over- 
fciarge  was  mistakenly  made  and 
under  circumstances  which  did  not 
amount   to  gross   negligence.     Tullis 


v.  Brooklyn  Heights  R.   Co.,  71  App. 
Dlv.  494,  76  NYSMS. 

98.  McCarthy  v.  International  R. 
Co.,  126  App.  Div.  182.  110  NYS  936. 

99.  Goodapeed  v.  Tthaca  St.  R.  Co., 
184  N.  Y.  351,  77  NE  392  [aft  88 
App.  Dlv.  147,  84  NYS  383]  (mis- 
take in  the  construction  of  statutory 
rights,  such  as  an  ordinarily  prudent 

Serson  honestly  desiring  to  act  within 
is  rights  might  make);  Enton  v. 
Coney  Island,  etc.,  R.  Co.,  136  App. 
Div.  800,  121  NYS  793  (dictum  to 
same  effect  as  Goodspeed  v.  Ithaca 
St.   R.   Co.,  supra). 

[a]  In  support  of  this  view  it  has 
been  said:  'Tl  we  did  not  read  sec- 
tion 86  as  including  within  its  ex- 
emption from  the  penalty  cases  of 
mistakes  in  law  as  well  as  mistakes 
of  fact,  I  think  that  we  should  be, 
quite  unwarrantably,  refusing  to  ad- 
mit a  distinction  in  the  application  of 
the  general  presumption  of  law  re- 
ferred to,  which  equity  recognizes, 
which  is  just  in  itself  and  which  the 
Legislature,  from  its  unqualified 
language,  may  well  be  presumed  to 
have  understood."  Goodspeed  v. 
Ithaca  St.  R.  Co.,  184  N.  Y.  351,  356, 
77   NE  392. 

[b]  Stale  applied. — Where,  under 
the  advice  of  Its  counsel,  a  railroad 
company  makes  an  overcharge,  the 
right  to  which  might  be  legally  con- 
sidered a  fairly  doubtful  question,  it 
constitutes  an  Inadvertence  or  mis- 
take not  amounting  to  gross  negli- 
gence, within  the  terms  of  L.  (1890) 
c  565  {  39,  imposing  a  forfeiture  of 
fifty  dollars  on  any  railroad  corpora- 
tion which  shall  ask  or  receive  more 
than  the  lawful  rate  of  fare,  unless 
such  overcharge  was  made  through 
Inadvertence  or  mistake  not  amount- 
ing to  gross  negligence.  Parker  v. 
Elmlra,  etc.,  R.  Co.,  27  App.  Div.  388. 
49  NYS  1127  [aff  165  N.  Y.  274,  59  NE 
811. 

1.  Goodspeed  v.  Ithaca  St.  R.  Co., 
184  N.  Y.  361,  77  NE  392. 

"The  mistake,  which  Is  to  be  re- 
lieved from,  must  not  have  been  the 
result  of  carelessness  on  the  part,  of 
the  corporation  in  being  advised 
upon  the  subject  of  its  legal  rights. 


The  circumstances  should  show  that 
its  action  was  Induced,  In  the  particu- 
lar case,  for  such  reasons  as  would 
govern  the  conduct  of  an  ordinarily 
prudent  person,  honestly  desiring  to 
act  within  his  rights."  Goodspeed  v. 
Ithaca  St.  R.  Co.,  184  N.  Y.  861,  356, 
77   NE  392. 

a.  St.  Louis,  etc.,  R.  Co.  v.  Baker. 
118  Ark.  69,  176  SW  897;  Little  Rock, 
etc.,  R.  Co.  v.  Clark,  58  Ark,  490, 
25   SW   504. 

3.  Little  Rook,  etc.,  R.  Co.  v. 
Clark.   58  Ark.  490,   25   SW  604. 

4.  Chicago,  etc.,  R.  Co.  v.  Young, 
102  Ark.  599,  145  SW  203;  St.  Louis, 
etc.,  R.  Co.  v.  Waldrop,  93  Ark.  41, 
128  SW  778;  Missouri  Pac.  R.  Co.  v. 
Smith,  60  Ark.   221,  29  SW  752. 

5.  Missouri  Pac.  R.  Co.  v.  Smith, 
60  Ark.  221.  29  SW  762. 

[a]  An  honest  mistake  as  to  the 
distance  between  its  stations  will 
not  excuse  the  railroad  company  for 
a  charge  of  more  than  the  statutory 
amount  for  the  actual  distance,  since 
the  company  Is  bound  to  know  the 
distances  between  its  stations.  Mis- 
souri Pac  R.  Co.  v.  Smith,  60  Ark. 
221,   29   SW  762. 

6.  St.  Louis,  etc.,  R.  Co.  v.  Baker, 
118  Ark.  69,  175  SW  397;  Little  Rock, 
etc.,  R.  Co.  v.  Clark.  58  Ark.  490,  25 
SW  604. 

7.  Smith  v.  St  Louis,  etc.  R  Co., 
118  Ark.  291,  176  SW  308;  Chicago, 
etc.,  R.  Co.  v.  McDermott,  106  Ark. 
170,  162  SW  982,  44  LRANS  281  and 
note. 

8.  Smith  v.  St.  Louie,  etc,  R  Co., 
118  Ark.  291,  176  SW  308. 

Performance  or  tar— oh  of  contract 
generally  see  infra  85  1229-1293. 

Beoovery  of  exoessiv*  charges  see 
supra    !    1098. 

9.  Fisher  v.  New  York,  Cent,  etc, 
R.  Co.,  46  N.  Y    644,   658. 

[a]  Reason  for  rala — "The  legis- 
lature did  not  Intend  to  open  a  door 
to  a  practice  adopted  in  a  case  origi- 
nating in  another  part  of  the  State, 
now  under  advisement  in  this  court, 
of  opening  a  book  account  of  penal- 
ties earned,  and  delaying  suit  for  a 
year,  when  such  penalties  amounted 
to    between    $20,000    and    220,008.  •"-  A 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  carrier  "shall  forfeit  and  pay  to  the  party 
aggrieved  a  sum  equal  to  double  the  amount 
of  the  overcharge,  but  in  no  ease  shall  the 
amount  of  the  forfeiture  be  less  than"  a  cer- 
tain sum,  he  shall  have  the  right  to  recover  for 
each  overcharge.10  If  the  statute  declares  that  the 
railroad  company  exacting  excessive  fares  is  lia- 
ble in  three  times  the  excess,  the  company  ■which 
charges  excessive  fares  for  transportation  over  its 
own  line  and  a  connecting  road  is  liable  only  in 
three  times  the  excess  of  its  own  fare;  the  penalty 
does  not  extend  to  an  excess  charge  on  the  connect- 
ing road.11  A  carrier  charging  a  husband  excessive 
fare  on  a  single  purchase  of  two  tickets  for  himself 
and  his  wife  is  subject  to  but  one  penalty,  in  the 
absence  of  anything  to  show  that  it  intended  to  ap- 
portion its  wrongful  act  between  the  two  tickets.12 

[J  1099]  (5)  Actions.  An  action  to  recover  the 
penalty  for  charging  excessive  fares  may  be  brought 
in  the  county  where  the  ticket  was  sold;13  and  under 
some  statutes  the  title  of  the  statute  should  be  in- 
dorsed on  the  process.14  The  petition  need  not  nega- 
tive matters  of  defense,  as  for  instance,  that  the 
ticket  was  purchased  for  the  purpose  of  obtaining 
a  penalty:16  nor  is  it  necessary  to  plead  matters  of 
evidence.1  An  answer  attacking  the  statute  under 
which  the  penalty  is  sought  to  be  enforced  as  un- 
constitutional, because  under  its  terms  the  carrier 
would  be  obliged  to  operate  its  railway  at  a  loss, 
is  insufficient  to  raise  the  constitutional  question, 
unless  it  appears  that  the  rate  fixed  is  unreason- 
able." 

Evidence.     The  burden  is  on  plaintiff  to  show 


facts  sufficient  to  bring  his  ease  within  the  provi- 
sions of  the  statute.1* 

Trial.  Whether  or  not  the  carrier  was  guilty  of 
gross  negligence  in  allowing  a  conductor  to  take 
charge  of  its  cars  and  collect  fares  without  adopt- 
ing some  effectual  method  of  notifying  him  of  a 
change  in  the  rate  of  fares  is  a  question  of  fact.1* 
So  also  it  is  a  question  of  fact  whether  a  railroad 
station  was  a  regular  station  or  a  flag  station  within 
the  meaning  of  a  statute  authorizing  railroad  com- 
panies to  make  special  charges  to  passengers  board- 
ing a  train  or  alighting  at  other  than  regular  sta- 
tions.20 A  judgment  against  a  carrier  for  the  pen- 
alty for  an  overcharge  between  two  stations  is  not 
supported  by  evidence  merely  that  the  mileposts  be- 
tween such  stations  showed  the  distance  to  be  so 
many  miles,  where  it  does  not  appear  that  the  com- 
pany had  any  connection  with  such  mileposts,  or 
that  they  were  located  on  its  right  of  way. 

[,  1100]  5.  Time,  Place,  and  Mode  of  Tender  or 
Payment — a.  In  General  A  earner  may  make  and 
enforce  reasonable  regulations  as  to  the  time,  place, 
and  mode  of  payment  of  fare  ;a  and  it  may  demand 
prepayment  of  fare.23  But  as  a  general  rule,  the 
time  of  taking  the  fare,  whether  at  the  carrier's 
station  or  office,  or  in  the  car  or  other  vehicle,  is  im- 
material;24 and  in  the  absence  of  a  regulation,  it 
is  not  necessary  that  it  should  be  paid  or  tendered, 
in  advance ;  it  is  sufficient  that  it  is  understood  that 
fare  is  to  be  paid.26 

[4  1101]  b.  Depositing  Fare.  A  rule  of  a  street 
railroad  company  requiring  passengers  to  deposit 
their  fare  in  a  box  or  other  device  on  the  car,  on 
entering  such  car,23  or  within  a  given  time  or  dis- 


constructlon  permitting  this  would 
defeat  the  intention  or  the  legisla- 
ture, which  was  to  suppress  the  ex- 
tortion by  prompt  prosecutions,  by 
enabling;  parties  to  forbear  suing 
until  the  aggregate  of  penalties 
amounted  to  a  large  sum."  Fisher  v. 
New  York  Cent,  etc.,  R.  Co.,  46  N.  Y. 
644.    668. 

10.  Pittsburg,  etc.,  R  Co.  v. 
Moore,  63  Oh.  St.  384,  386,  31  AmR 
643  [dlst  Fisher  v.  New  Tork  Cent. 
R.    Co.,    46    N.    T.    6441. 

11.  Streeter  v.  Chicago,  etc.,  R. 
Co..  40  Wis.  394. 

12.  Chicago,  etc.,  R.  Co.  v.  Young, 
102  Ark.   6»9,  145   SW   203. 

13.  Pennsylvania  Co.  v.  O'Connetl, 
84  Oh.  St.  218,  65  NB  773.  AnnCas 
1912C  640. 

14.  Hunter  v.  Brie  R.  Co.,  70  N. 
J.   L.   101,  56  A  139. 

[a]  Xndonimr  tttte  of  statute  on 
pxooaasv— In  a  qui  tarn  action  to  re- 
cover from  a  railroad  company, 
under  Oen.  St.  p  2673  |  149,  for 
charging  a  passenger  an  excessive 
rate,  it  is  necessary  to  Indorse  on 
the  process,  under  Pr.  Act  (Oen.  St. 
p  2575)  I  254,  not  only  the  title  of 
the  aforesaid  statute,  but  also  •  the 
title  of  Act  March  11,  1880  (Gen. 
St.  p  2701  I  270),  the  alleged  viola- 
tion of  which  is  the  foundation  of 
the  action.  Hunter  v.  Erie  R.  Co., 
70  N.  J.  L.  101,  66  A  139. 

15.  Cincinnati,  etc.,  R.  Co.  v. 
Cook.  37  Oh.  St.  265. 

18.  Nellie  v.  New  York  Cent.  R 
Co.,    30   N.  Y.   505. 

[a]  StastntfcnL— In  an  action 
against  the  New  York  Central  Rail- 
road Company  to  recover  the  forfeit- 
ure of  fifty  dollars  for  charging  more 
than  the  legal  fare,  it  is  not  neces- 
sary that  the  complaint  should  set 
nut  the  various  enactments  consoli- 
dating the  several  companies  which 
make  up  the  New  York  Central  Rail- 
road .Company,  so  as  to  show  that 
the  latter  company  is  restricted  to  a 
fare  of  two  cents  per  mile  for  each 
passenger;  but  it  Is  enough  to  allege 
that  defendant  had  been  duly  or- 
ganised, that  it  was  entitled  to  de- 
mand  and    receive   of   passengers   a 


certain  rate  of  fare,  and  that  it  had 
demanded  and  received  a  higher  rate. 
Nellls  v.  New  York  Cent.  R.  Co.,  30 
N.  Y.   606. 

17.  Missouri  Fac.  R.  Co.  v.  Smith, 
60  Ark.  221,  29  SW  762. 

[a]  Thus,  an  allegation  that  the 
rate  fixed  Is  unreasonable,  in  that 
the  actual  cost  of  transporting  each 
passenger  and  his  baggage  over  de- 
fendant's road  is  more  than  three 
cents  a  mile,  and  that  hence  defend- 
ant is  compelled  to  transport  pas- 
sengers at  a  loss,  is  bad  on  demurrer, 
It  not  showing  but  that  the  statu- 
tory rate  permits  of  a  profit  on  de- 
fendant's aggregate  business.  Mis- 
souri Pac.  R.  Co.  v.  Smith,  60  Ark. 
221.   29  SW  762. 

18.  Chicago,  etc.,  R.  Co.  v.  Young, 
102  Ark.  699.  146  SW  208;  Enton  v. 
Coney  Island,  etc.,  R.  Co.,  136  App. 
Dlv.   800.   121  NYS  793. 

J  a]  which  of  two  statutes  appli- 
cable*—Where  there  are  two  acts 
under  which  a  railroad  may  operate 
within  city  limits,  one  of  which  im- 
poses no  restriction  as  to  rate  of 
fare  while  the  other  does.  If  action 
la  brought  under  the  Railroad  Law 
(L.  [1890J  c  565)  8  39,  to  recover  the 
penalty  for  excessive  fare  charged, 
the  burden  of  proof  is  on  plaintiff 
who  asserts  the  charge  to  be  Illegal, 
to  establish  by  a  fair  preponderance, 
'  under  which  act  defendant  is  opera- 
ting. Enton  v.  Coney  Island,  etc.,  R. 
Co..  136  Ann.  Dlv.  800,  121   NYS  793. 

[b]  Evidence  held  snmolent  to 
authorize  a  verdict  against  the  car- 
rier. Chicago,  etc.,  R.  Co.  v.  Young, 
102   Ark.    599.    145   SW   203. 

19.  King  v.  Syracuse,  etc.,  R.  Co., 
181   NYS  878. 

20.  Clark  v.  Jonesboro,  etc.,  R.  Co., 
87  Ark.  386.  112  SW  961. 

21.  Little  Rock,  etc.,  R.  Co.  v. 
Wells,  61  Ark.  364,  32  SW  208,  64 
AmSR  216,  80  LRA  660. 

22.  Ammons  v.  Southern  R.  Co., 
188  N.  C.  665.  61  SE  127,  3  AnnCas 
886;  Reese  v.  Pennsylvania  R.  Co.,  131 
Pa.  422.  19  A  12,  17  AmSR  818,  6 
LRA  529;  Knoxvllle,  Tract.  Co.  v. 
Wllkerson,  117  Tenn.  482,  99  SW  992, 
9  LRANS  679,  10  AnnCas  641;  Tuffley 


v.  Tate,  21  Cox  C.  C.  837. 

23.  Hurt  v.  Southern  R  Co.,  40 
Miss.  391. 

[aj     If  a  oarzier  doss  mot  ■■■— t-f— ^ 

prepayment  of  fare.  It  must  be  pre- 
sumed to  rely  on  its  lien  on  the  pas- 
sengers' baggage  or  on  the  integrity 
and  responsibility  of  the  passenger. 
Hurt  v.  Southern  R  Co.,  40  Miss, 
891. 

24.  Russ  v.  The  War  Eagle,  14 
Iowa  363;  Gordon  v.  Grand  St,  eta, 
R  Co.,  40  Barb.  TN.  Y.)   546. 

26.     See  supra  5  1048. 

26.  Nye  v.  Marysvllle.  eta,  St.  R 
Co.,  97  Cal.  461,  82  P  630;  Elder  v. 
International  R.  Co..  68  Misc.  22,  122 
NYS  880  [aff  143  App.  Dlv.  960  mem, 
128  NYS  1122  mem] ;  Martin  v.  Rhode » 
Island  Co..  32  R.  I.  162,  78  A  648,  82 
LRANS  695,  AnnCasl912C  1283  and 
note;  Virginia  R..  eta,  Co.  v. 
O'Flaherty,  118  Va.  749,  88  SB  312. 

[a]  Yhum,  a  rule  of  a  street  rail- 
road company  requiring  payment  of 
fare  by  its  passengers  by  means  of 
an  automatic  fare  registering  device 
held  In  the  hand  of  the  conductor, 
and  consisting  of  a  small  nickel- 
plated  box  having  a  coin  slot  on  one 
side,  through  which  slot  the  passen- 
ger inserts  the  nickel,  the  coin  be- 
ing drawn  mio  the  device  by  its 
mechanism  as  soon  as  the  edge  of 
the  nickel  touches  certain  levers 
within  the  slot,  whereupon  the  fare 
Is  registered  automatically,  under 
which  rule  a  passenger  may  either 
Insert  a  coin  possessed  by  him  or 
may  receive  one  In  change  from  the 
conductor  and  insert  It,  is  not  un- 
reasonable as  causing  great  incon- 
venience and  annoyance  to  passen- 
gers without  benefit  to  the  traveling 
public,  as  being  solely  for  the  bene- 
fit of  the  carrier.  In  keeping  a  check 
on  dishonest  conductors,  as  being  a 
reflection  on  the  honesty  of  the  con- 
ductors, and  as  not  serving  the  con- 
venience of  the  conductors  in  keep- 
ing account  of  the  fares  collected, 
the  rule  Imposing  no  greater  bur- 
den •on  the  passengers  than  a  per- 
missible rule  requiring  the  purchase 
of  tickets  and  being  of  aid  to  the 
carrier  and  lte .  conductors  In  sianpll- 
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tance,27  is  a  reasonable  one  which  most  be  complied 
with  by  a  passenger.  An  employee  authorized  to 
make  change  may  not,  by  mistake,  retain  a  nickel 
belonging  to  a  passenger,  and  then  compel  him  to 
put  another  fare  in  the  box.*8 

Correction  of  mistake.  Where  a  passenger,  by 
mistake,  deposits  in  the  box  an  amount  greater  than 
the  fare,  he  is  entitled  to  restitution  of  the  excess, 
and  if  the  employee  in  charge  is  not  authorized  to 
return  it  and  in  that  manner  correct  the  mistake,  it 
is  a  reasonable  course  to  adopt  for  the  passenger  to 
receive  the  fare  of  another  passenger,  and  in  that 
way  reimburse  himself.19  A  regulation  requiring  a 
passenger  who  may  be  deprived  of  his  money  by  in- 
advertently depositing  in  the  box  more  than  the 
amount  of  the  fare  to  go  to  the  office  for  his  reim- 
bursement and  the  correction  of  the  mistake  is 
unreasonable.80 

[4  1102]  c.  Medium  of  Payment.81  In  the  ab- 
sence of  a  special  statute  requiring  payment  in  some 


particular  kind  of  money,  a  passenger  may  tender 
payment  in  any  good  and  lawful  money,  and  the 
carrier  is  not  entitled  to  insist  on  a  particular 
kind  of  money,  as,  for  instance,  coin,  instead  of 
legal  tender  notes.**  And  it  must  accept  legal  ten- 
der notes  at  their  face  value,  in  payment  of  fare 
when  demanded  in  advance  of  transportation;**  and 
if  it  exacts  payment  in  gold  or  silver  coin,  or  the 
market  value  thereof  in  such  notes,  it  is  liable  to 
the  statutory  penalty  for  charging  a  rate  greater 
than  that  allowed  by  law.*4  Unless  a  payment  in 
money  is  expressly  required,  the  fare  need  not  -be 
paid  even  in  money,  for  any  valuable  consideration 
moving  from  the  person  to  the  carrier  will  render 
him  a  paying  passenger.**  However)  under  an  act 
of  congress,  a  carrier  cannot  accept  any  compen- 
sation other  than  cash  for  interstate  transporta- 
tion,*7 and  hence  the  delivery  of  such  transporta- 
tion in  exchange  for  advertising,**  or  for  injuries 
received,8*  or  for  services  or  property,4*  is  a  viola- 


fylng  the  accounting-  for  fares,  ob- 
viating the  necessity  of  dally  settle- 
ments between  them,  securing  accur- 
acy, and  tending  to  prevent  fraud 
and  mistake.  Martin  v.  Rhode  Island 
Co.,  32  R.  I.  1M.  78  A  648,  32  LRANS 
•96,  AnnCa*1913C  128S  and  note. 

[b]  W  M  w  •■ip'HrtMial  l^rflUlBStsncss 
may  arise  which  will  make  the  strict 
enforcement  of  the  rule  vexatious, 
but  the  railroad  company  need  not 
provide  for  all  the  possible  excep- 
tions Justifying  a  suspension  of  such 
rule.  Elder  v.  International  R.  Co., 
•8  Misc.  22.  122  NTS  880  "taff  143 
App.  Dlv.  960  mem,  138  NTS  1122 
mem]. 

4c]  BTot  fl-~~-*  for  greater  fare. 
'he  requirement  that  a  passenger 
shall  pay  his  fare  into  the  automat.c 
collector  Is  not  a  demand  for  a 
greater  fare  than  that  allowed  by  the 
carrier's  charter  fixing  a  maximum 
rate  of  five  cents,  since  the  estab- 
lishment of  such  maximum  rate  does 
not  preclude  the  carrier  from  making 
reasonable  regulations  as  to  Its  pay- 
ment. Martin  v.  Rhode  Island  Co., 
32  R.  I.  1(2,  78  A  648,  32  LRANS 
696.AnnCasl912C  1283. 

87.  Curtis  v.  Louisville  City  R. 
Co.,  94  Kv.  673,  23  SW  363,  16  KyL 
361,  21   LRA  649. 

88.  Curtis  v.  Louisville  City  R. 
Co.,  94  Ky.  573,  2S*SW  363,  16  KyL 
361,  21  LRA  649  (where  the  court 
considered  the  retention  of  the  five 
cents  a  payment  of  the  fare,  which 
the  employee  could  have  put  In  the 
box  had  he  so  desired).  _ 

/  89.  Corbett  v.  Twenty-third  St.  R. 
Co..  42  Hun  (N.  Y.)  687. 

30.  Corbett  v.  Twenty-third  St.  R 
Co.,   42   Hun    (N.  Y.)   687. 

31.  Medina  of  payment  generally 
see  Payment  [80  Cyc  1187]. 

33.  Tarbell  v.  Central  Pac.  R  Co., 
34  Cal.  616;  Atlanta  Cons.  St.  R.  Co. 
T.  Keeny,  99  Ga.  266,  26  SB  629,  33 
LRA  824  and  note. 

[a]  Tor  Instance,  it  was  attempted 
at  one  time  by  carriers  In  California 
to  require  payment  of  fare  in  gold, 
and  no  doubt  such  regulation  was 
valid;  but,  with  reference  to  a  pas- 
senger whose  transportation  had 
commenced  before  payment,  It  was 
held  that  the  obligation  to  pay  had 
become  a  debt,  discharge  of  which 
could  be  made  in  any  legal  tender. 
Tarbell  v.  Central  Pac.  R.  Co.,  34 
Cal.   616. 

[b]  Stare  coin, — A  genuine  silver 
coin  of  the  United  States  distinguish- 
able as  such,  although  somewhat  rare 
and  differing  in  appearance  from 
other  coins  of  the  government  of 
like  denomination  but  of  later  date, 
Is  nevertheless  a  legal  tender  for  car 
fare.  Atlanta  Cons.  St.  R.  Co.  v. 
Keeny,  99  Ga.  266.  26  SE  629,  33  LRA 
824 

33.  Lewis  v.  New  York  Cent.  R. 
Co.,  49  Barb.  (N.  Y.)  330.  See  also 
Moneypenny  v.  Sixth  Ave.  R.  CO.,  36 
HowPr    (N.    Y.)    462    (holding    that, 


where,  at  the  time  the  charter  was 
granted,  the  company  had  the  right 
To  demand  a  fare  of  five  cents  in . 
specie,  it  was  warranted,  on  the 
issue  of  paper  currency  by  the 
general  government,  which  action  en- 
hanced the  value  of  the  original  fare 
in  advancing  the  fare  one  cant;  and 
that  a  law  of  congress  allowing  the 
company  so  to  do  was  constitutional), 
fa]  Under  the  act  of  Febr.  26, 
1862,  declaring  that  the  notes  thereby 
authorised  shall  "be  lawful  money 
and    a    legal    tender    for    all    debts. 

Subtle  and  private,  within  the  United 
tates,  except  duties  on  imports  and 
interest,"  a  company  is  bound  to  ac- 
cept such  notes  at  their  face  value 
In  payment  of  fare  on  Its  railroad, 
when  payment  Is  demanded  In  ad- 
vance of  transportation  on  such  road. 
Lewis  v.  New  York  Cent  R  Co.,  49 
Barb.   (N.  Y.)   330.  Ml. 

84.  Lewis  v.  New  York  Cent.  R. 
Co.,  49  Barb.   (N.  *.)  330. 

Penalty  for  exoesslve  or  mmanthor- 
lsed  charges  see  generally  supra  { 
1094. 

86.  U.  S. — Grand  Trunk  R.  Co.  v. 
Stevens,  96  U.  S.  666;  24  L.  ed.  636: 
Indianapolis,  etc.,  R  Co.  v.  Horst.  98 
U.  S.  291,  23  L.  ed.  898;  New  York 
Cent.  R.  Co.  v.  Lockwood,  17  Wall. 
367,  21   L.  ed.   627. 

Ark. — Little  Rock,  etc,  R.  Co.  v. 
Miles,  40  Ark.  298. 

Del.— Pllnn  v.  Philadelphia,  etc..  R 
Co.,  6  Del.  469. 

Ind. — Ohio,  etc..  R  Co.  v.  Nlckless, 
71  Ind.  271;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  471,  17  AmR  719. 

Mo. — Carroll  v.  Missouri  Pac.  R. 
Co..  88  Mo.  239.  67  AmR  382. 

Oh. — Cleveland,  etc.,  R  Co.  v. 
Curran,  19  Oh.  St.  1.2  AmR  262. 

Pa — Goldey  v.  Pennsylvania  R 
Co..  30  Pa.  242,  72  AmD  703. 

Tex. — International,  etc.,  R.  Co. 
v.  Gray.  66  Tex.  32j  Texas,  etc., 
R.  Co.   v.  Garcia.  62  Tex.  286. 

Utah. — Kosmlnsky  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  464,  104  P  670, 
24  LRANS  768. 

W.  Va. — Maslln  v.  Baltimore,  etc., 
R.  Co.,  14  W.  Va.  180. 

Wis. — Lawson  v.  Chicago,  etc.,  R 
Co.,  64  Wis.  447,  24  NW  618,  64 
AmSR  684;  Pool  v.  Chicago,  etc.,  R. 
Co.,  66  Wis.  227,  14  NW  46;  Pool  v. 
Chicago,  etc.,  R.  Co.,  63  Wis.  667,  11 
NW   16. 

[a]  Jewelry'— A  conductor  is  not 
required  to  accept  a  passenger's 
jewelry  as  a  pledge  for  his  fare, 
where  a  rule  of  the  carrier  requires 
a  ticket  or  fare  in  money.  Texas, 
etc.,  R.  Co.  v.  Smith,  38  Tex.  Civ.  A. 
4,   84  SW  862. 

[b]  Use  of  sorts'  la  payment  of 
fare. — The  word  "obtainable."  in  a 
contract  providing  that  scrip  ex- 
changeable for  tickets  will  not  be 
honored  for  passage  on  trains  except 
from  stations  where  tickets  are  not 
obtainable,  cannot  be  given  its  full 
natural    meaning,    but    must    be    re- 


stricted to  mean  that  scrip  cannot 
be  used  for  fare  on  trains,  except 
from  stations  where  tickets  are  not 
kept  on  sale  or  for  exchange  for 
scrip.  Kosmlnsky  t.  Oregon  Short 
Une  R  Co.,  26  Utah  464,  104  P  670. 
24  LRANS  768. 

SC  Act  June  M,  1906  (84  U.  & 
St.  at  L.  684  c  2691).  amending;  Act 
Febr.  4.  1887  (24  U.  S.  St.  at  L 
279  c  104  |  S). 

37.  Chicago,  eta,  R  Co.  v.  U.  S. 
219  U.  S.  486,  31  SCt  272.  66  L.  ed. 
806  raff  163  Fed.  1141;  Louisville. 
etc.,  R.  Co.  v.  Mottley.  219  U.  S.  467. 
31  SCt  266.  66  L.  ed.  297,  24  LRANS 
671    [rev  122   Ky.   662.   118   SW   898]. 

[a]  The  evident  impose  of  Con- 
gress was  to  establish  uniform  rates 
for  transportation,  to  give  all  the 
same  opportunity  to  know  what  the 
rates  were  as  well  as  to  have  the 
equal  benefit  of  them.  To  that  end 
the  carrier  was  required  to  print, 
post  and  file  Its  schedules  and  to 
keep  them  open  to  public  Inspection. 
No  chance  could  be  made  In  the 
rates  embraced  by  the  schedules  ex- 
cept upon  notice  to  the  Commission 
and  to  the  public.  But  an  examina- 
tion of  the  schedules  would'  be  of  no 
avail  and  would  not  ordinarily  be  of 
any  practical  value  If  the  published 
rate*  could  be  disregarded  in  special 
or  particular  cases  by  the  accept- 
ance of  property  of  various  kinds, 
and  of  such  value  as  the  parties  im- 
mediately concerned  chose  to  put 
upon  it.  in  niace  of  money  for  the 
services  performed  by  the  carrier." 
Louisville,  etc.,  R.  Co.  v.  Mottley. 
219  U.  S.  467,  476.  21  SCt  266,  66 
L.  ed.  297,  34  LRANS  671  [rev  133 
Ky.   662,   118   SW   982].     . 

(b]  "At  passenger  j^,  j^  n^t 
to  buy*  tickets  writs,  services,  adver- 
ttslna*,  releases  or  property,  nor  can 
the  railroad  company  buy  services, 
advertising,  releases  or  property  with 
transportation.  The  statute-  mani- 
festly means  that  the  purchaser  of 
a  transportation  ticket  by  a  passen- 
ger and  its  sale  by  the  company  shall 
be  consummated  only  by  the  former 
paying  cash  and  by  the  latter  re- 
ceiving' cash  of  the  amount  specified 
In  the  published  tariffs."  Louisville, 
etc.,  R.  Co.  v.  Mottley,  219  U.  S.  467. 
477,  21  SCt  266,  66  L.  ed.  297,  24 
LRANS  671  [rev  133  Ky.  (62.  lit 
SW   9821. 

38.  Chicago,  etc,  R  Co.  v.  U.  S, 
219  U.  S.  486,  31  SCt  272.  66  L  ed. 
306  faff  163  Fed.  1141;  Louisville,  etc, 
R.  Co.  v.  Mottley,  219  U.  S.  467.  31 
SCt  266,  56  L.  ed.  297,  34  LRANS 
671  [rev  133  Ky.  662,  118  SW  982]; 
Illinois  Cent.  R  Co.  v.  Holman.  106 
Miss.  449,  64  S  7 

39.  Louisville,  etc.,  R  Co.  ▼.  Mott- 
ley, 219  U.  S.  467,  31  SCt  266,  66  L. 
ed.  297,  34  LRANS  671  [rev  133  Ky. 
662,   118  SW  982]. 

40.  Louisville,  etc.,  R.  Co.  v.  Mott- 
ley, 219  U.  S.  467.  31  SCt  266,  66  L. 
ed.  297,  34   LRANS  671   [rev  133  Ky. 
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tion  of  the  act,  although  such  a  transaction  is  per- 
mitted by  a  state  statute,41  and  although  there  was 
a  prior  contract  between  the  carrier  and  the  passen- 
ger "for  such  transportation.42  So  also  under  some 
state  statutes,  the  carrier  cannot  accept  other  than 
cash  in  payment  of  a  passenger's  fare.4*  Thus  a 
statutory  provision  which  prohibits  a  common  car- 
rier from  charging  one  person  a  greater  or  a  less 
compensation  than  another,  and  which  also  prohib- 
its charging  other  than  the  rates  fixed  and  estab- 
lished, which  rates  are  expressed  and  measured  by 
dollars  and  cents,  prevents  a  carrier  from  collecting 
or  receiving  other  than  cash  in  payment  of  a  pas- 
senger's fare.** 

Smooth  or  mutilated  money.  A  silver  coin,  worn 
smooth  by  constant  and  long  continued  handling 
while  being  circulated  as  a  part  of  the  national  cur- 
rency, but  distinguishable  and  not  appreciably 
diminished  in  weight,  is  a  good  tender  for  car 
fare.46  But  the  conductor  has  the  right  to  demand 
an  entire  bill  and  is  not  bound  to  accept  one  from 
which  a  portion  has  been  torn;  if  any  part  which 
may  aid  in  determining  whether  it  is  a  genuine  bill 
is  absent,  he  is  under  no  duty  to  receive  it.4" 

[f.  1103]  d.  Amount  of  Tender;  Making  Change. 
A  passenger,  particularly  one  on  a  street  car,  is  not 
bound  to  tender  the  exact  fare,  and  while  a  tender 
of  more  than  the  amount,  with  the  requirement  of 
the  making  of  change,  may  perhaps  under  the  or- 
dinary usages  of  such  business  be  sufficient,  yet  the 
person  making  the  tender  cannot  expect  the  agent 
or  servant  of  the  carrier  to'  be  prepared  to  make 
change  in  any  amount,  no  matter  how  large,  and 
there  must  be  a  reasonable  approximation  of  the 
amount  tendered  to  the  fare;4'  and,  in  the  absence 
of.  a  rule  of  the  carrier  fixing  the  maximum  amount 


for  which  change  will  be  made,  if  a  reasonable 
amount  is  tendered,  the  carrier  must  furnish 
change.48  The  carrier,  however,  may  make  a  rea- 
sonable rule  fixing  the  maximum  amount  for  which 
change  will  be  made;48  and  where  such  a  rule  exists, 
a  tender  of  more  than  the  maximum  amount  is  not 
a  good  tender;60  and  in  such  a  case  the  conductor 
is  not  bound  to  change  a  bill  of  a  larger  denomina- 
tion than  that  fixed  as  the  maximum,  although  he 
has  sufficient  change  on  hand  so  to  do,  as  he  is 
allowed  considerable  discretion  in  deciding  whether 
he  has  sufficient  change  for  the  probable  demands 
of  the  trip  to  allow  him  to  change  more  than  the 
maximum  amount  in  a  particular  case.11  What  is  a 
reasonable  sum  within  the  meaning  of  these  rules  is 
usually  a  question  for  the  court  to  determine,58  and 
depends  largely  on  whether  the  carrier  is  a  steam 
railroad  or  a  street  railroad.53  Thus  a  rule  of  the 
carrier  has  been  held  reasonable  which  fixes  five 
dollars5*  or  two  dollars88  as  the  maximum  amount 
for  which  change  will  be  given  by  a  conductor.  But, 
even  in  the  absence  of  such  a  rule,  or  any  custom 
to  that  effect,  it  has  been  held  that  a  tender  of  a 
five-dollar  bill  in  payment  of  a  five-cent  fare  is 
unreasonable;58  but,  on  the  other  hand,  it  has  been 
held  that  such  a  tender  is  not  unreasonable.57  It 
has  been  held  that,  where  a  one-hundred-dollar  bill 
is  tendered,  with  the  request  that  the  conductor 
return  the  necessary  change  when  the  passenger's 
destination  is  reached,  the  size  of  the  bill  is  imma- 
terial.58 

A  demand  for  change,  as  a  condition  precedent 
to  giving  up  the  money,  defeats  a  tender  which  is 
otherwise  good.58 

[  $  1104]  e.  By  and  to  Whom  Tender  or  Payment 
Made.    The  fare  need  not  be  paid  by  the  passenger 


652,  US  SW  982]. 

41.  Chicago,  etc.,  R.  Co.  v.  U.  8., 
21»  V.  8.  48«.  81  SCt  272,  55  L.  «d. 
305    [all  188  Fed.  114]. 

48.  Louisville,  etc.,  R.  Co.  v.  Mott- 
ley.  219  U.  8.  487.  81  SCt  285.  55  L. 
ed.  297,  84  LRANS  671  [rev  183  Ky. 
(52.   118   SW  9821. 

43.  State  v.  Union  Pac  R.  Co.,  87 
Nebr.  28,  126  NW  859,  81  LRANS 
(57.    See  aiao  statutory  provisions. 

44.  Evansville,  etc.,  R.  Co.  v. 
Vanada,  57  Ind.  A.  416,  106  NE  888; 
State  v.  Union  Pac.  R.  Co.,  87  Nebr. 
29.  126  NW  859,  31  LRANS  667  and 
note. 

[a]  Seasons  for  role. — "If  a  rail- 
way company  can  adopt  the  principle 
of  barter  and  receive  In  return  for 
Its  service  specific  articles  the  value 
of  which  may  vary  from  day  to  day, 
and  often  may  be  uncertain,  the 
magnitude  of  the  task  of  ascertain- 
ment of  the  value  of  each  article 
alone  would  render  the  regulation  of 
rates,  so  as  to  prevent  discrimina- 
tion, absolutely  Impossible.  To  pro- 
cure uniformity  there  must  be  a 
standard  measurement.  The  only 
measure  possible  in  order  to  insure 
absolute  uniformity  in  the  charge  is 
the  standard  medium  of  exchange 
and  measure  of  value — money." 
State  v.  Union  Pac.  R.  Co..  87  Nebr. 
29.  37,  126  NW  869,  81  LRANS  657 
and  note. 

[b]  Transfer  of  land.— A  contract 
to  furnish  transportation  In  consid- 
eration of  a  transfer  of  land  for  a 
right  of  way  Is  illegal  under  a  stat- 
ute which  contemplates  that  the  pur- 
chase of  transportation  shall  be  only 
for  cash  In  accordance  with  the  pub- 
lished tariffs.  Evansville,  etc.,  R.  Co. 
v.  Vanada,  67  Ind.  A.  416,  106  NE 
388. 

45.  Mobile  St.  R.  Co.  v.  Watters. 
135  Ala.  227,  33  S  42;  Chicago  Union 
Tract.  Co.  v.  McClevey,  126  111.  A. 
21;  Jersey  City,  etc.,  R.  Co.  v.  Mor- 
gan, 52  N.  J.  L.  60.  18  A  904  [aff  62 
N.  J.  L.  568,  21  A  788   (app  dlsm  160 


U.  S.  288,  16  SCt  276.  40  L.  ed.  480)]. 
48.     North    Hudson   County   R.    Co. 
v.  Anderson,  61  N.  J.  L.  248,  39  A  905, 
68  AraSR  708,  40  LRA  410. 

47.  Burge  v.  Georgia  R.,  etc.,  Co., 
133  Ga.  423\  65  SE  879,  18  AnnCas  42; 
Wynn  v.  Georgia  R,  etc,  Co.,  6  Ga, 
A.  77,  64  SE  278;  Louisville,  etc.,  R. 
Co.  v.  Cottenglm,  104  SW  280,  31 
KyL  871,  13  LRANS  624;  Barker  v. 
Central  Park,  etc.,  R.  Co.,  161  N.  T. 
237,  45  NE  550,  56  AmSR  626,  35 
LRA  489  and  note;  Muldowney  v. 
Pittsburg,  etc..  Tract.  Co.,  8  Pa. 
Super.   335. 

48.  Burge  v.  Georgia  R.,  etc.,  Co., 
133  Ga.  423.  65  SE  879,  18  AnnCas 
42;  Jones  v.  Louisville,  etc.,  R.  Co., 
109  Miss.  655,  68  S  924.  See  also 
cases  supra  note  47. 

4»,  Burge  v.  Georgia  R-,  etc.,  Co., 
133  Ga.  423,  65  SE  87$,  18  AnnCas  42 
and  note;  Knoxvllle  Tract.  Co.  v. 
WllkerBon,  117  Tenn.  482,  99  SW  992, 
9  LRANS  679,  10  AnnCas  641  and 
note. 

60.  Wynn  v.  Georgia  R.,  etc.,  Co., 
6  Ga.  A.  77,  64  SE  278;  Funderburg 
v.  Augusta,  etc.,  R.  Co.,  81  8.  C.  141, 
61   SE  1076,  21   LRANS  868. 

[a]  Bule  applied. — A  rule  that 
conductors  shall  make  change  to  an 
amount  not  exceeding  two  dollars  is 
reasonable;  and  where  it  exists,  the 
tender  of  a  five-dollar  bill  in  pay- 
ment of  the  five-cent  fare,  with  re- 
3uest  for  change,  Is  not  a  good  ten- 
er.  Wynn  v.  Georgia  R.,  etc.,  Co., 
6  Ga.  A.   77,  64   SE  278. 

SI.  Funderburg  v.  Augusta,  etc., 
R.  Co..  81  S.  C.  141,  61  SE  1076,  21 
LRANS   868. 

B8.  Barker  v.  Central  Park,  etc., 
R.  Co.,  151  N.  Y.  237.  46  NE  550,  56 
AmSR  626,  35  LRA  489;  Muldowney 
v.  Pittsburg,  etc..  Tract.  Co.,  8  Pa. 
Super.  386;  Knoxvllle  Tract  Co.  v. 
Wllkerson,  117  Tenn.  482,  99  SW  992, 
9  LRANS  679  and  note.  10  AnnCas 
641  and  note. 

fa]  Bule  applied.— (1)  Whether  a 
rule  of  a  street  railroad  company,  re- 


quiring conductors  to  be  provided 
with  currency  or  fractional  coins  to 
the  amount  of  five  dollars,  and  to 
change  bills  or  coins  of  that  denom- 
ination or  less,  when  tendered  in 
payment  of  a  five-cent  fare,  etc.,  is 
a  reasonable  one  Is  a  question  of 
law.  Knoxvllle  Tract.  Co.  v.  Wllker-  . 
son,  117  Tenn.  482,  99  SW  992,  9 
LRANS  579  and  note,  10  AnnCas 
641.  (2)  A  tender  by  a  passenger  on 
a  street  car  of  a  five-dollar  bill  in  ' 
payment  of  a  five-cent  fare  Is  un- 
reasonable, as  a  matter  of  law  if  not 
justified  by  any  custom  on  the  part 
of  plaintiff  or  the  public,  and  there- 
is  no  rule  of  the  company  re- 
quiring its  conductor  to  furnish  pas- 
sengers with  change  to  so  large  an 
amount,  Barker  v.  Central  Park,  etc, 
R.  Co.,  151  N.  T.  237,  46  NE  650,  56 
AmSR  626,  35  LRA  489  and  note. 

BeasonablanMS  of  regulations  as 
question  of  law  sad  fact  see  gen- 
erally supra  f   1071. 

S3.  Jones  v.  Louisville,  etc,  R. 
Co.,  109  Miss.  665,  68  S  924. 

64.  Knoxvllle  Tract.  Co.  v.  Wllker- 
son, 117  Tenn.  481,  99  SW  992,  9 
LRANS  579,  10  AnnCas  641. 

68.  Burge  v.  Georgia  R,  etc.,  Co.. 
133  Ga.  423,  65  SE  879,  18  AnnCas 
42  and  note;  Wynn  v.  Georgia  R.r 
etc,  Co.,  6  Ga,  A.  77,  64  SB  278; 
Barker  v.  Central  Park,  etc.,  R.  Co.. 
161  N.  T.  237,  45  NE  5^60,  56  AmSR 
626,  36  LRA  489;  Funderburg  v.  Au- 
gusta, etc.,  R.  Co.,  81  S.  C.  141,  61 
SE  1076.  21  LRANS  868. 

66.  Barker    v.    Central    Park,    etc.,  • 
R.  Co.,   161   N.  Y.   237,   45  NE  560,   5( 
AmSR    626,    35    LRA    489    and    note; 
Muldowney  v.   Pittsburg,"  etc.,  Tract. 
Co..  8  Pa.  Super.  385. 

67.  Barrett  v.  Market  St  .R.  Co.. 
81  Cal.  296,  22  P  859,  15  AmSR  61.  S 
LRA  836. 

68.  Jones  v.  Louisville,  etc.,  R.  ; 
Co..   109  Miss.  655,  68  S  924. 

68.  Louisville,  etc.,  R.  Co.  v.  Cot- 
tenglm, 104  SW  280,  31  KyL  871,  11 
LRANS  624.  (~*  I 
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himself.*0  If  an  actual  tender  of  fare  is  made,  the 
conductor  cannot  refuse  it,  no  matter  by  whom  the 
tender  is  made,*1  except  that,  where  a  stranger's 
offer  to  pay  the  passenger's  fare  is  addressed  to 
the  passenger  and  not  to  the  conductor,  the  latter 
is  not  bound  to  accept  it  in  the  face  of  the  passen- 
ger's unqualified  dissent.82 

Payment  or  tender  of  fare  may  be  made  to  any 
agent  authorized  to  accept  payment,83  who  is  usu- 
ally the  conductor  ;M  and  a  tender  or  payment  to 
one  not  so  authorized,  such  as  to  a  brakeman,  is 
not  sufficient.8*  An  offer  to  pay  an  employee  who 
informs  the  passenger  that  he  is  not  only  unauthor- 
ized to  receive  it  but  also  that  he  is  prohibited  from 
so  doing  is  not  an  offer  to  the  company.8* 

[$  1105]  6.  Back  Fare.  If  a  passenger  has  failed 
to  pay  for  the  carriage  already  received  on  the 
train,  he  cannot  insist  on  being  allowed  to  continue 
his  trip  without  payment  of  back  fare.87  Under 
some  statutes,  where  a  carrier  receives  for  a  ticket 
ox  fare  an  amount  less  than  the  published  rate,  it 
may  recover  from  the  purchaser  the  difference  be- 
tween the  amount  paid  and  the  amount  whieh  should 
have  been  collected.88  So  also  if  a  conductor, 
through  mistake,  collects  less  than  the  regular  train 


60.  Rowdln  ▼.  Pennsylvania  R. 
Co.,  208  Pa.  623,  57  A  1125;  Mlms  v. 
Seaboard  Air  -Line  R.  Co.,  69  S.  C. 
338,  48  SE  269-  Trinity  Valley  R.  Co. 
v.  .Stewart,  (Tex.  Civ.  A.)  62  SW 
1085;  Austin  v.  Great  Western  R. 
Co.,  L.  R.  2  Q.  B.  442;  Marshall  v. 
York,  etc.,  R.  Co.,  11  C.  B.  655,  73 
ECL  665,  138  Reprint  632;  Great 
Northern  R.  Co.  v.  Harrison,  10 
Bxch.  376,  166  Reprint  439;  Skinner 
v.  London,  etc.,  R.  Co.,  5  Exch.  787, 
156  Reprint  345. 

[aj  A  servant  Is  none  the  less  a 
passenger,  under  a  contract  other- 
wise creating  the  relation,  because 
the  passage  money  was  paid  by  his 
master  with  whom  he  was  traveling 
at  the  time.  Marshall  v.  York,  etc., 
R.  Co..  11  C.  B.  655,  73  ECL  655,  138 
Reprint  632. 

[bj  TiiaMHty  the  saaae<— Where 
the  carrier  has  contracted  to  carry 
an  individual  whose  fare  Is  to  be 
paid  by  the  person  with  whom  the 
contract  Is  made,  the  carrier  Is  lia- 
ble to  the  individual  who  is  so  re- 
ceived for  carriage,  to  the  same  ex- 
tent as  if  he  had  personally  paid  his 
fare  before  coming  on  the  carrier's 

Premises  or  entering  Its  cars.  Aus- 
In  v.  Great  Western  R.  Co.,  L.  R.  t 
Q.  B.  442:  Marshall  v.  Tork,  etc.,  R. 
Co.,  11  C.  B.  656,  78  ECt,  656,  138 
Reprint  632;  Great  Northern  R.  Co. 
v.  Harrison,  10  Exch.  378,  156  Re- 
print 489;  Skinner  v.  London,  etc.,  R. 
Co.,  6  Exch.  787.  165  Reprint  345. 

01.  Ham  v.  Delaware,  etc.,  Canal 
Co..  142  Pa.  617,  21  A  1012. 

.  Tender  of  fare  by  third  person  to 
avoid  election  of  passenger  see  infra 
I   1189. 

63.  Muldowney  v.  Pittsburg,  etc., 
Tract.  Co..  8  Pa.  Super.  335. 

63.  Shelton  v.  Erie  R.  Co.,  73  N. 
J.  L.  568,  66  A  403,  118  AmSR  704,  9 
LRANS  727,  9  AnnCas  883;  Cleve- 
land, etc.,  R  Co.  v.  Bartram,  11  Oh. 
St.  457. 

64.  Shelton  v.  Erie  R.  Co.,  73  N. 
J.  L.  668,  66  A  403.  118  AmSR  704, 
9  LRANS   727,  9  AnnCas   883. 

68.  Cal. — Wieland  v.  Bouthern 
Pac.  Co.,  1  Cal.  A.  843.  82  P  226. 

Ind. — Chicago,  etc.  R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NE  406,  52  AmSR 
444. 

Kan. — Mendenhall  v.  Atchison,  etc., 
R.  Co.,  66  Kan.  438,  71  P  846,  97  Am 
SR  380,  61   LRA  120. 

Minn. — Brevig  v.  Chicago,  etc.,  R. 
Co..  64  Minn.  168,  86  NW  401:  Janny 
v.  Great  Northern  R.  Co.,  63  Minn. 
380,  65  NW  450;  McNamara  v.  Great 
Northern  R.  Co.,  61  Minn.  296,  63 
NW  726. 


Okl. — Atchison,  etc.,  R  Co.  v.  John- 
son, 3  Okl.  41,  41  P  641. 

Tex. — Texas,  etc.,  R.  Co.  v.  Black, 
87  Tex.  160,  27  SW  118. 

[a]  A  brakeman  has  no  authority 
(1)  to  collect  fare,  and,  even  if  he 
has,  he  cannot  waive  the  established 
rules  and  regulations  made  for  the 
running  of  trains;  and  plaintiff  has 
no  right  to  suppose  that  he  can  bind 
the  company  by  such  an  arrange- 
ment, and,  occupying  the  front  plat- 
form of  the  express  car,  acquires  no 
rights  as  a  passenger  by  the  pay- 
ment of  money  to  the  brakeman. 
Chicago,  etc..  R.  Co.  v.  Field,  7  Ind. 
A.  172,  34  NE  406,  52  AmSR  444.  (2) 
One  who  pays  a  brakeman  on  a  pas- 
senger train  money  to  be  carried  to 
a  certain  point,  and  is  told  to  ride 
on  the  platform  of  the  baggage  car, 
to  get  off  the  train  at  all  stops,  and 
to  keep  out  of  sight,  and  who  fol- 
lows such  instructions,  is  not  a  pas- 
senger. Mendenhall  v.  Atchison, 
etc.,  R.  Co.,  66  Kan.  438,  71  P  846,  97 
AmSR  880,  61  LRA  120. 

[b]  In  Calif  oral*  under  Civ.  Code 
f  488,  declaring  thai  no  collector  or 
conductor,  without  the  badge  pro- 
vided for  him.  Is  authorised  to  de- 
mand or  receive  from  any  passenger 
any  fare,  etc.,  a  passenger  paying 
his  fare  to  a  brakeman,  Instead  of 
to  the  conductor  of  the  train,  IB 
bound  to  show  that  the  brakeman 
had  authority  to  receive  the  same. 
Wieland  v.  Southern  Pac.  Co.,  1  Cal. 
A.  348,  82  F  226. 

66.  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

67.  Coyle  v.  Southern  R  Co.,  112 
Ga.  121,  87  SE  163. 

Varment  of  back  far*  to  prevent 
ejection  see  generally  infra  {  1189. 

68.  Louisville,  etc.,  R.  Co.  v.  Max- 
well, 237  U.  S.  94,  85  SCt  494,  69  L. 
ed.  853,  LRA1916B  666;  New  York 
Cent.,  etc,  R  Co.  v.  Shelmidine,  91 
Misc.  226,  154  NYS  236. 

[a]  Interstate  transportation. — 
A  carrier  which  has  exacted  less 
than  the  published  rate  for  inter- 
state round  trip  tickets  may,  under 
act  Febr.  4,  1887  I  6,  as  amended  by 
act  June  29,  1906,  I  2,  recover  from 
the  purchaser  the  difference  between 
the  amount  paid  and  the  amount 
which  should  have  been  collected. 
Louisville,  etc.,  R.  Co.  v.  Maxwell,  237 
U.  S.  94,  35  SCt  494,  59  L.  ed.  853, 
LRA1915E  666. 

68.  Wardwell  v.  Chicago,  etc..  R. 
Co.,  46  Minn.  514.  49  NW  206,  24 
AmSR  246,  13  LRA  596. 

70.  Wardwell  v.  Chicago,  etc.,  R. 
Co.,  46  Minn.  614,  49  NW  206,  24  Am 


fare  he  may,  on  discovering  the  mistake  within  a 
reasonable  time,  require  the  passenger  to  pay  the 
difference,8*  unless  his  right  so  to  do  has  been 
waived,  as  where  the  conductor  receives  and '  re- 
tains the  amount  paid  without  demanding  more,  for 
more  than  a  reasonable  length  of  timeT* 

[J  1106]  7.  Passenger  on  Wrong  Train.  If  the 
passenger,  by  his  own  mistake  and  without  fault  of 
the  servants  of  the  carrier,  takes  the  wrong  train, 
he  may  be  required  to  pay  to  the  first  station  be- 
yond, where  the  train  stops;71  but  while  on  the 
train  by  mistake  he  is  a  passenger.72 

[$  1107]  B.  Tickets— 1.  Purcnaae  and  Sale— 
a.  In  General.  Ordinarily  it  is  the  duty  of  the  pas- 
senger to  provide  himself  with  the  necessary  evi- 
dence of  his  right  to  transportation,  and,  if  he 
fails  so  to  do  through  no  fault  of  the  carrier  or  its 
agents,  the  passenger  will  be  entitled  only  to  sucfa 
transportation  as  he  shows  himself  entitled  to."  If 
the  carrier  sees  fit,  by  proper  regulation,  to  require 
the  passenger  to  procure  a  ticket  before  entering 
the  train  for  transportation,  such  regulation  may  be 
enforced  by  the  proper  servants  of  the  carrier.74 
Such  a  regulation  is  reasonable;78  but  it  is  not 
necessary  that  a  ticket  for  passage  on  a  specially 

SR  246.  IS  LRA  696. 

Waiver  of  right  to  damana  coctra 
train  fare  see  infra  f  1115. 

71.  Columbus,  etc..  R.  Co.  ▼. 
Powell,  40  Ir«d.  37;  Illinois  Cent.  R. 
Co.  v.  Bllllngton.  30  SW  885.  17 
KyL  271;  McGarry  v.  Holyoke  St.  R. 
Co.,  182  Mass.  123.  65  NE  45;  Mis- 
souri, etc.,  R.  Co.  v.  Dawson.  10  Tex. 
Civ.  A.   19.   29  SW  1106. 

fa]  actum  trip  of  •treat  ear. — 
Where  a  person  hailed  a  street  car 
and  asked  the  conductor  if  it  was  a 
Mountain  Park  car,  and  on  being; 
told  it  was  such  car,  got  on  and 
rode  to  the  terminus,  but  the  ear 
was  not  going  to  the  park  but  was 
returning  therefrom,  he  could  not 
remain  on  the  car  for  the  return 
trip  without  paying  a  second  fare. 
McGarry  v.  Holyoke  St.  R  Co.,  182 
Mass.  123,  66  NE  45. 

BJeotloa  of  pa— safer  «^**~g» 
wrong  train  see  infra  |  1177. 

78.     See  supra  |   1041. 

78.     U.  S. — Atchison,  etc,  R.  Co.  v. 
Cameron.  66  Fed.  709,  14  CCA  358. 
.    Ga. — Comer   v.    Foley,    98    Ga.    678. 
55  SB  671. 

Ind.— Godfrey  v.  Oh„  etc.,  R  Co., 
116  Ind.  30.  18  NB  61:  Pittsburgh. 
etc.,  R.  Co.  v.  Nuium,  60  Ind.   533. 

N.  Y. — Beebe  v.  Ay  res,  28  Barb. 
275. 

Oh. — Shelton  v.  Lake  Shore,  etc. 
R.  Co.,  29  Oh.  St.  214. 

Tex. — International,  etc..  R.  Co.  v. 
Best,  93  Tex.  344,  55  SW  315. 

74.  Ark. — St.  Louis,  etc.  R.  Co.  ▼. 
Laurence,  106  Ark.  544.  163  8W  799; 
St.  Louis  Southwestern  R.  Co.  v. 
Branch,  106  Ark.  269.  151  SW  118; 
St.  Louis,  etc.,  R.  Co.  v.  Blythe,  94 
Ark.  163,  126  SW  186,  29  LRANS  299 
and  note. 

111. — Illinois  Cent.  R.  Co.  v.  Lou- 
than,  80  111.  A.  579;  Chicago,  etc,  R. 
Co.  v.  Boger.  1  111.  A.  472. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Vandyne,  57  Ind.  576,  26  AmR  68. 

Mich. — Van  Dusan  v.  Grand  Trunk 
R.  Co.,  97  Mich.  439,  56  NW  848,  37 
AmSR  354  and  note. 

N.  Y. — Corwln  v.  Long  Island  R. 
Co.,  3  NYCltyCt  106. 

N.  C. — Amnions  v.  Southern  R  Co.. 
188  N.  C.  566,  51  SE  127,  >  AnnCas 
886  and  note. 

Oh. — Cleveland,  etc,  R  Co.  v.  Bar- 
tram,  11  Oh.  St.  457. 

Tex.— International,  etc.,  R.  Co.  v. 
Goldstein.  2  TeX.  A.  Civ.  Cas.  {  274. 

Vt.— Harris  v.  Stevens,  31  Vt  79. 
73  Ami)  337. 

78.  St.  Louis  Southwestern  R.  Co. 
v.  Branch,  106  Ark.  269.  153  SW  118. 

[a]     Season  for  rale*— "Such  rules 
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chartered  train  should  have  been  purchased  from 
the  carrier  itself."  The  carrier  must  sell  its  tickets 
without  discrimination  in  the  order  of  application." 
And  the  carrier  may  be  held  liable  in  damages 
where,  through  its  failure  to  exercise  ordinary 
care,  it  fails  to  give  a  passenger  an  opportunity 
to  purchase  a  ticket,7*  or  wrongfully  or  negligently 


refuses  to  sell  him  one,8*  or  to  furnish  him  one  in 
exchange,  under  the  provisions  of  a  mileage  book,81 
or  furnishes  a  wrong  ticket.82 

Sale  of  tickets  on  cars.  Regulations  have  been 
made,  and  held  reasonable,  requiring  street  rail- 
road companies  to  keep  tickets  for  sale  on  their 


cars. 


are  reasonable,  because  they  not  only 
facilitate  the  order  and  convenient 
conduct  by  the  railroad  company  of 
Its  own  business,  but  they  promote 
the  safety  and  comfort  of  Its  pas- 
sengers." St.  Louis  Southwestern  R. 
Co.  v.  Branch,  106  Ark.  269,  272,  158 
SW  118. 

78.  Skinner  v.  London,  etc..  R 
Co.,  E  Exch.  787,  155  Reprint  346. 

fa]  Special  train  hired  by  society, 
—where  a  benefit  society  hired  a 
train  for  an  excursion,  and  the 
tickets  were  sold  by  the  treasurer  of 
the  society,  from  whom  plaintiff 
bought  one,  this  was  evidence  for 
the  Jury  that  plaintiff  was  a  pas- 
senger. Skinner  v.  London,  etc.,  R. 
Co.,  5   Exch.   787,  155   Reprint  845. 

77.  Oa. — Raleigh,  etc.,  R  Co.  v. 
Swanson,  102  Oa.  764,  28  SB  601,  S» 
LRA  275. 

N.  J. — State  v.  Delaware,  etc.,  B> 
Co.,  48  N.  J.  L.  65,  2  A  808,  67  AmR 
642. 

N.  T. — Dillon  v.  Erie  R.  Co.,  12 
Misc.    116,    42   NTS  820. 

N.  C. — Patterson  v.  Old  Dominion 
SS.  Co..  140  N.  C.  412,  63  SE  224,  ill 
AmSR  848,  6  LRANS  1012. 

Tex. — Chicago,  etc.,  R  Co.  v. 
Howell,  (Civ.  A.)  166  SW  81. 

[a]  Discrimination. — (1)  A  com- 
mon carrier  discriminating  In  the 
sale  of  Its  tickets  and  accommoda- 
tions In  the  order  of  application 
therefor  is  liable  for  such  breach  of 
duty,  and  also  for  the  indignity,  vex- 
ation, and  disgrace,  If  any,  resulting 
therefrom  to  a  passenger.  Patterson 
v.  Old  Dominion  SS.  Co.,  140  N.  C. 
412.  S3  SE  224,  111  AmSR  848,  5  LRA 
NS  1012.  (2)  Where  a  carrier  au- 
thorised Its  agent  to  place  on  sale 
two  kinds  of  return  trip  tickets  con- 
taining different  date  limits,  and 
established  rates  for  each  class  of 
tickets,  the  carrier  could  not  dis- 
criminate against  a  passenger  by  re- 
fusing to  sell  a  ticket  of  the  class 
demanded.  Chicago,  etc.,  R  Co.  v. 
Howell,  (Tex.  Civ.  A.)  166  SW  81. 
(3)  A  contract  entered  into  between 
a  railroad  company  and  a  ticket 
broker,  whereby  the  latter  was  en- 
abled to  sell  tickets  to  individuals, 
over  the  company's  lines  leading 
from  this  to  another  state,  at  less 
than  the  established  rate  for  the 
sale  of  tickets  by  its  regular  agents 
between  the  same  points,  and  for 
the  same  accommodations,  is  in  vio- 
lation of  the  act  of  congress  "to  reg- 
ulate commerce,"  approved  Febr.  4, 
1887.  A  party  to  such  a  contract 
cannot  recover  In  an  action  which 
does  not  seek  to  disaffirm,  but  to 
enforce  it  by  suit  for  Its  breach. 
Raleigh,  etc.,  R.  Co.  v.  Swanson,  102 
Ga.  754,  28  SB  801,  89  LRA  275.  And 
see  generally  Commerce  [7  Cyc  407]. 
rb]  Jsefnaal  to  sell  mileage  book. 
—A  railroad  may  not  refuse  to  sell 
a  person  a  mileage  book,  as  required 
by  L.  (1896)  c  1027  I  1,  on  the  ground 
that  he  intends  to  tender  Its  coupons 
in  exchange  for  a  ticket  to  a  point 
without  the  state.  Dillon  v.  Erie  R. 
Co..   19   Misc.  116.  43  NYS  320. 

[c]  Ctonunutatlon  tickets. — A  rail- 
road company  is  under  no  obligation 
to  establish  commutation  rates  for 
a  particular  locality,  yet  when  it  has 
done  so.  and  commutation  tickets  are 
sold  thereat  to  the  public,  the  re- 
fusal ot  such  a  ticket  to  a  particular 
individual  under,  the  same  circum- 
stances and  on  the.  same  conditions 
as  such  tickets  are  sold  to  the  rest 
of  the  public  is  an  unjust  discrim- 
ination against  him.  and  a  violation 
of  the  principle  of  equality  which  the 
company  is  bound  to  observe  in  the 
conduct  of  its  business.  State  v. 
Delaware,  etc.,  R.  Co.,  48  N.  J.  L.  55, 
2  A  SOS.  67  AmR  64*. 


78.  Texas,  etc,  R.  Co.  v.  Wiggins, 
(Tex.  Civ.  A.)  156  SW  1131. 

[a]  Care  required  in  sale  of  tioket. 
—The  high  degree  of  care  which  a 
carrier  owes  to  its  passengers  does 
not  apply  In  the  making  .of  a  con- 
tract of  carriage,  and  in  the  making 
of  a  contract  by  a  sale  of  a  ticket 
the  carrier  Is  held  to  the  exercise  of 
ordinary  care  only.  Texas,  etc.,  R 
Co.  v.  Wiggins,  (Tex.  Civ.  A.)  166 
SW  1131. 

79.  Southern  R.  Co.  v.  Johnson,  8 
Oa.  A.  654.  70  SE  69. 

[a]  Illustration. — Where  plaintiff, 
having  only  sufficient  money  to  pay 
her  fare  to  her  destination,  applied 
at  the  ticket  office  at  the  station  and 
was  told  to  wait  twenty  minutes  be- 
fore arrival  of  the  train  before  pur- 
chasing a  ticket,  and  she  wafted, 
and  the  station  agent  did  not  return, 
so  as  to  sell  her  the  ticket,  and  she 
decided  hot  to  attempt  to  take  the 
train  and  run  the  chance  of  the  con- 
ductor not  charging  the  usual  con- 
ductor's fare,  which  she  was  unable 
to  pay,  and  was  thereby  compelled 
to  remain  over  night,  the  carrier  was 
liable  for  the  resulting  damages. 
Southern  R.  Co.  v.  Johnson,  8  Oa.  A 
654,  70  SE  69. 

Omwrtontty  to  purchase  ticket  as 
affecting  extra,  charge  see  Infra  91 
1112, 


Duty  to  receive  and  transport  pas- 
sengers generally  see  supra  Si  1068- 
1068. 


BO.    Coleman  v.   Southern   R.   Co., 

188  N.  C.  851.  60  SE  690. 

[a]  Thus,  where  a  ticket  agent 
was  asked  to  sell  a  ticket  on  the  next 
local  train,  and  the  demand  was  re- 
fused on  the  ground  that  a  ticket 
could  not  be  sold  until  a  through 
train,  which  the  agent  erroneously 
stated  was  ahead  of  the  local,  had 
passed,  it  was  immaterial  to  the 
right  to  recover  for  damages  suffered 
In  consequence  of  the  refusal 
whether  It  was  the  negligence  of  the 
ticket  agent,  or  whether  he  was  mis- 
led by  the  negligence  of  some  other 
agent-  and  a  subsequent  announce- 
ment by  the  agent  In  the  station  that 
the  local  had  Arrived  did  not  excuse 
the  misinformation  which  had  been 
given,  when  not  brought  to  the 
knowledge  of  the  person  refused. 
Coleman  v.  Southern  R  Co.,  138  N. 
C.  351,  50  SB  690. 

81.  Pittsburgh,  etc,  R.  Co.  v. 
Daniels,  90  111.  A.  154;  Schmidt  v. 
Cleveland,  etc.,  R  Co..  74  SW  674,  25 
KyL  11. 

[a]  Thus,  where  a  mileage  book 
Issued  by  a  carrier  provides  that  the 

?>urchaser  is  entitled  to  transporta- 
lon  In  exchange  tickets  over  certain 
lines  under  the  local  regulations,  and 
subject  to  all  the  conditions  of  the 
contract,  but  only  on  trains  adver- 
tised to  carry  passengers,  and  to  and 
from  stations  at  which  such  trains 
are  scheduled  to  stop,  and  the  car- 
rier refuses  to  issue  an  exchange 
ticket  for  transportation  between  two 
points,  claiming  that,  as  it  does  not 
own  the  track  between  such  points, 
such  part  of  the  route  Is  not  a  part 
of  its  line,  although  it  runs  trains 
over  it,  and  Its  time-table  advertises 
trains  between  Buch  points,  and  it 
makes  no  distinction,  either  therein 
or  in  the  map  forming  a  part  thereof, 
between  those  points  and  others  ad- 
mitted to  be  on  that  part  of  the 
route  owned  by  it,  the  carrier  Is  lia- 
ble In  damages  for  its  refusal  to  is- 
sue the  exchange  ticket.  Schmidt  v. 
Cleveland,  etc.,  R.  Co.,  74  SW  674,  25 
KyL  11. 

89.  Pullman  Co.  v.  Riley,  5  Ala. 
A.  661,  69  S  761;  Chicago,  etc.,  R. 
Co.  v.  McDermott,  106  Ark.  170,  162 
SW   988,    44    LRANS    281;    Qerety   r. 


New  York,  etc,  R.  Co.,  88  N.  J.  L. 
16,  95  A  738;  Chicago,  etc.,  R.  Co.  v. 
Howell,  (Tex.  Civ.  A.)  166  SW  81. 

[a]  Tioket  for  wrong1  station. — A 
railroad  company  Is  liable  for  dam- 
ages resulting  to  a  passenger  for 
furnishing  a  tioket  to  a  different  sta- 
tion than  that  called  for,  which 
would  include  the  amount  paid  out 
by  the  passenger  on  account  of  the 
mistake.  Chicago,  etc.,  R  Co.  v.  Mc- 
Dermott, 106  Ark.  170,  162. SW  983, 
44  LRANS  281  and  note, 

[b]  Wrong-  date  limit.— A  ticket 
agent  authorised  to  sell  two  kinds  of 
return  trip  tickets,  with  different 
date  limits  for  the  return  trip,  must 
issue  a  ticket  for  the  time  limit  de- 
manded by  a  passenger,  and,  where 
he  inserts,  without  the  fault  of  the 
passenger,  an  erroneous  date  limit 
for  return,  the  passenger  may  re- 
cover the  damages  sustained.  Chi- 
cago, etc.,  R.  Co.  v.  Howell,  (Tex. 
Civ.  A)  166  SW  81. 

[c]  Duty  of  passenger  to  Inspect 
ticket.— A  passenger  may,  in  the  ab- 
sence of  actual  notice  to  the  con- 
trary, assume  that  the  carrier  has 
furnished  him  with  a  ticket  correctly 
stating  the  terms  of  the  contract 
actually  made,  and  is  not  bound  to 
Inspect  the  ticket  to  see  that  the  car- 
rier has  performed  its  duty.  Gulf, 
etc..  R  Co.  t.  Copeland,  17  Tex.  Civ. 
A.  66,  42  SW  239.  Defect  due  to 
agents  mistake  generally  see  infra 
J?  1182-1184. 

83.  West  Bloomfleld  Tp.  v.  De- 
troit United  R.  Co.,  146  Mich.  198, 
109  NW  258,  117  AmSR  628;  Rice  v. 
Detroit,  etc.,  R.  Co.,  122  Mich.  677. 
81  NW  927,  48  LRA  84;  Sternberg  v. 
State.  86  Nebr.  807,  64  NW  553.  19 
LRA  570. 

[a]  A  reservation  of  the  right  hy. 
a  city  to  make  Buch  further  regula- 
tions as  may  be  deemed  necessary  to 
protect  the  interests  of  the  public 
Includes  the  right  to  enact  an  ordi- 
nance providing  that  the  company 
shall  keep  tickets  for  sale  on  its 
cars.  Detroit  v.  Ft.  Wayne,  etc.,  R. 
Co.,  96  Mich.  456,  54  NW  958,  36  Am 
SR  680,  20  LRA  79. 

[b]  Construction  of  regulation,-— » 
A  franchise  by  a  township,  provid- 
ing for  the  sale  of  trip  tickets  on 
cars  between  a  village  in  a  township 
and  a  city  without  the  township,  re- 
quires such  tickets  to  be  sold  on 
cars  at  any  point  on  the  line,  and 
does  not  limit  such  sale  to  the  line 
within  the  township  granting  the 
franchise.  Rice  v.  Detroit,  etc.,  R. 
Co.,  122  Mich.  677,  81  NW  927,  43 
LRA  84. 

tc]  Destroying  or  Impairing; 
rights.— An  ordinance  providing  that 
the  company  shall  keep  tickets  for 
sale  on  Its  cars  does  not  destroy  or 
unreasonably  impair  the  right  and 
franchise  of  the  company  within  the 
meaning  of  a  statute  prohibiting  the 
city  authorities  from  making  any 
regulation  whereby  the  rights  or 
franchise  granted  shall  be  destroyed 
or  unreasonably  impaired.  Detroit 
v.  Ft.  Wayne,  etc.,  R.  Co.,  95  Mich. 
456,  54  NW  958,  35  AmSR  580,  20 
LRA  79. 

d]  Sale  In  store  not  sufficient. — 
lere  a  franchise  granted  an  elec- 
tric suburban  railroad  by  a  township 
required  the  road  to  sell  "family 
tickets"  entitling  the  purchaser  or 
any  member  of  his  family  to  a  cer- 
tain number  of  rides  from  any  point 
In  the  township  to  any  point  in  a 
certain  city  and  vice  versa,  the  plac- 
ing of  such  tickets  on  sale  In  a  store 
in  the  city  was  not  a  compliance 
with  the  franchise,  the  passengers 
having  a  right  to  purchase  such 
tickets  on  the  cars.  .West  Bloomfleld 
Tp.  V.  Detroit  United  R.  Co.,  146 
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[S  1108]  b.  Authority  to  Sell  Tickets;  Brokers.1* 
The  carrying  on  of  the  business  of  purchasing  and 
selling  nontransferable  tickets  for  profit  to  the  in- 
jury of  the  carrier  issuing  such  tickets  is  an  action- 
able wrong,  although  actual  malice  in  the  sense  of 
personal  ill  will  does  not  exist,  since  the  wanton 
disregard  of  the  rights  of  the  carrier  causing  in- 
jury to  it,  which  such  business  involves,  constitutes 
legal  malice.85  In  some  jurisdictions  there  are 
statutory  provisions  prohibiting  persons  from 
selling  railroad  tickets,  unless  they  are  specially 
authorized  so  to  do  by  the  railroad  company,** 
and  making  it  a  penal  offense  for  them  so  to 
do,  and,  except  in  a  few  states,87  these  provi- 
sions have  very  generally  been  upheld  as  a  valid 


exercise  of  the  police  power,1*  the  object  of  such 
provisions  being  the  prevention  of  ticket  brok- 
erage or  ticket  scalping.89  These  statutes  are  not 
unconstitutional  as  an  interference  with  interstate 
commerce,80  or  as  granting  to  anyone  privileges  or 
immunities  denied  to  others,*1  or  as  depriving  any 
person  of  property  without  due  process  of  law, 
or  as  impairing  the  obligation  of  contracts,9*  or  as 
a  delegation  of  the  police  power  of  the  state  to 
grant  licenses  to  engage  in  a  business.** 

Term  "sell  or  deal  in"  construed.  A  statute 
making  it  unlawful  for  any  person  other  than  a  duly 
authorized  agent  of  the  company  to  "sell  or  deal 
in  tickets"  has  no  application  to  the  sale  of  a  single 
ticket  by  a  person  not  a  dealer  therein.*8 


Mich.    188,    109    NW   268,    117    AmSR 
628. 

84.  BMtxalaiBf  deaiia*  la  tickets 
see  Injunction. 

85.  Bltterman  v.  Louisville,  etc, 
R.  Co.,  207  U.  S.  205,  28  SCt  91,  62  L. 
ed.  171  [all  144  Fed.  34,  76  CCA  192]. 

86.  See    statutory    provisions. 

fa]  In  Florida  under  Gen.  St. 
(1906)  !  2880,  a  railroad  conductor 
cannot  sell  a  transportation  ticket 
of  any  kind,  and  a  ticket  agent  can- 
not confer  such  authority  on  the  con- 
ductor by  declining-  to  sell  a  ticket, 
and  stating  that  plaintiff  could  get 
one  from  the  conductor.  Wright  v. 
Georgia  Southern,  etc.,  R.  Co.,  66 
Fla.  610,  63  S  909. 
'  [b]  In  Indiana,  by  virtue  of  I  8 
of  the  act  of  March  9,  1876  (1  Rev. 
St.  [1876]  p  269),  regulating  the  is- 
suing of  railroad  tickets  and  coupons, 
all  special  tickets  are  exempted 
from  the  operation  of  said  act, 
whether  they  are  half -fare,  excursion 
tickets,  or  tickets  special  in  any 
other  .  respect.  State  v.  Fry,  81 
Ind.  7. 

[c]  In  Oregon,  L.  (1906)  p  422, 
requiring  railroads  to  provide  agents 
authorized  to  sell  tickets  with  a  cer- 
tificate of  authority,  and  making  it 
unlawful  for  a  person  not  possessed 
of  such  a  certificate  from  a  railroad 
to  sell  tickets  or  operate  a  ticket 
office,  prohibits  the  ticket  brokerage 
business,  and  restricts  the  sale  of 
railroad  tickets  by  others  than  duly 
constituted  agents  of  the  railroads 
Issuing  the  same.  State  v.  Thomp- 
son, 47  Or.  492,  84  P  476,  4  LRANS 
480.  8  AnnCas  646. 

87.  Peo.  v.  City  Prison  Warden, 
157  N.  Y.  116,  61  NE  1006.  63  AmSR 
763,  43  LRA  264  [rev  26  App.  Div. 
228,  50  NTS  661  (by  divided  court); 
International,  etc.,  R.  Co.  v.  Ing,  29 
Tex.  Civ.  A  398,  68  SW  722. 


held  that  L.  (1897)  c  606  I  1.  pro- 
hibiting the  sale  of  passenger  tickets 
by  persons  not  agents  of  the  carrier, 
is  not  valid  as  a  police  regulation  of 
carriers  as  quasi  public  corporations, 
nor  as  a  police  regulation  of  the 
manner  fn  which  the  business  of 
ticket  brokerage  may  be  conducted, 
and  that  the  sale  of  a  valid  pas- 
senger ticket  by  a  broker  is  not  a 
fraud  on  either  the  transportation 
company  or  the  traveler  calling  for 
protective  legislation  In  the  exercise 
of  the  jjollce  power.  Peo.  v.  City 
Prison  Warden.  167  N.  T.  116.  51  NE 
1006,  68  AmSR  763,  43  LRA  264  [rev 
26  App.  Div.  228,  60  NTS  66].  (2) 
L.  (1901)  c  689,  prohibiting  private 
individuals  from  selling  railroad 
tickets,  and  forbidding  the  officers  of 
a  common  carrier  from  supplying 
tickets  for  sale  to  any  other  than  an 
authorized  agent.  Is  not  a  valid  exer- 
cise of  the  power  of  the  legislature 
to  regulate  the  conduct  of  a  railroad 
company's  business  because  It  Is  a 
creation  of  the  legislature  and  a 
common  carrier.  Peo.  v.  Caldwell,  64 
App.  Dlv.  46,  71  NTS  654  [aff  168 
N.  T.  671  mem,  61  NE  1132_jnem1. 

[b]  In  support  of  the  stew  Tor* 
doetrtma  it  was  said:  "Stringent 
rules  undoubtedly  may  be  enacted  to 
punish  those  who  are  guilty  of  dis- 


honest practices  In  the  conduct  of 
such  a  business  and  the  machinery 
of  the  law  put  In  motion  for  Us 
rigorous  enforcement;  but  to  cup  up, 
root  and  branch,  a  business  that  may 
be  honestly  conducted  to  the  conven- 
ience of  the  public  and  the  profit  of 
the  persons  engaged  In  it.  Is  beyond 
legislative  power.  If  the  law  were 
otherwise  no  trade,  business  or  pro- 
fession could  escape  destruction  at 
the  hands  of  the  legislature  If  a 
situation  should  arise  that  would 
stimulate  it  to  exercise  its  power,  for 
in  every  «fleld  of  endeavor  can  be 
found  men  that  seek  profit  by  fraud- 
ulent processes.  Transportation 
tickets  have  been  forged  It  is  said; 
so  have  notes,  checks  and  bank  bills. 
Railroad  companies  are  no  more 
bound  to  honor  forged  tickets  than 
the  alleged  maker  of  a  forged   note 


Is  bound  to  pay  1L  An  innocent  per- 
son who  suffers  by  parting  with  hit 
money    on    a    forged    ticket    has   his 


remedy  against  the  vendor  Just  the 
same  as  has  the  bank  that  discounts 
a  forged  note.  Such  Instances  might 
be  multiplied,  but  It  would  serve  no 
good  purpose,  for  it  is  well  known 
that  no  business  can  be  suggested 
through  which  innocent  parties  may 
not  be  occasionally  victimized.  But, 
because  of  that  fact,  honest  men  can- 
not be  prevented  from  engaging  in 
their  chosen  occupations."  Peo.  v. 
City  PrlBon  Warden.  167  N.  T.  116, 
182,  61  NE  1006,  68  AmSR  763,  43 
LRA   264. 

[c]  In  Texan,  (1)  the  statute  doe* 
not  apply  to  the  holder  of  a  ticket 
"upon  which  is  not  plainly  printed 
that  It  Is  a  penal  offense  for  him  or 
her  to  sell,  barter,  or  transfer  said 
ticket  for  a  consideration,"  but  such 
ticket  Is  assignable.  International, 
etc.,  R.  Co.  v.  Ing,  29  Tex.  Civ.  A. 
398,  400.  68  SW  722.  (2)  It  has  also 
been  held  that  the  statute  so  far  as 
It  attempts  to  make  the  sale  of  a 
railroad  ticket  a  penal  offense  Is  un- 
constitutional and  void.  Jannln  v. 
State,  (Cr.)  61  SW  1126  [foil  Texas, 
etc.,  R.  Co.  v.  Mahaffey,  98  Tex.  892, 
84   SW   646]. 

88.  111. — Burdlck  v.  Peo..  149  111. 
600.  36  NE  948.  41  AmSR  329,  24 
LRA  152  and  note. 

Ind. — State  v.  Fry,  81  Ind.  7. 

Minn. — State  v.   Corbett,   67   Minn. 

345.  69   NW  317.   24  LRA  498. 
Mont. — State  v.  Bernheim,  19  Mont. 

612.  49  P  441. 

N.  C. — State  v.  Ray,  109  N.  C.  736, 
14  SE  83,  14  LRA  529. 

Or. — State  v.  Bollam,  47  Or.  639, 
84  P  479:  State  v.  Thompson,  47  Or. 
492,  84  P  476.  4  LRANS  480.  8  Ann 
Cas  646. 

Pa.— Com.  v.  Wilson.  14  Phila.  884. 

Tenn. — Samuelson  v.  State,  116 
Tenn.  470.  95  SW  1012,  116  AmSR 
805. 

"If  a  business,  as  that  of  common 
carriers,  Is  a  proper  subject  of  police 
regulation,  so  are  its  Incidents  and 
■accessories;  as,  for  example,  the  is- 
sue and  sale  of  -transportation 
tickets."     State  v.  Corbett,  67  Minn. 

346,  69  NW  317.  24  LRA  498  and  note, 
[a]      »artlonlar      statutes.— Tenn. 

Acts  (1906)  p  873  c  410,  which  pro- 
vides that.it  shall  be  unlawful  for 


any  person,  other  than  the  author- 
ized agent  of  the  carrier  Issuing  the 
same  to  sell  or  otherwise  deal  In 
nontransferable  passenger  tickets 
sold  below  the  schedule  rate,  did  not 
authorize  carriers  or  their  authorized 
agents  to  engage  in  the  business  of 
selling  such  tickets,  and  was  there- 
fore not  objectionable  as  prohibiting 
the  business  only  when  engaged  In 
by  persons  not  common  carriers  or 
their  authorized  agents;  and  that. 
since  standard  schedule  rates  are 
fixed  with  reference  to  interstate 
commerce  by  Interstate  Commerce 
Act  |  6,  and  with  reference  to  intra- 
state commerce  by  Acts  (1897)  p  121 
c  10  |  22,  the  act  was  not  invalid  for 
uncertainty  of  the  expression  "stand- 
ard schedule  rate."  Samuelson  v. 
State.  116  Tenn.  470.  96  SW  1012.  116 
AmSR  805. 

89.  State  v.  Thompson,  47  Or.  492. 
84  P  476,  4  LRANS  480  and  note,  8 
AnnCas  646  and  note;  Samuelson  v. 
State,  116  Tenn.  470,  96  SW  1012.  115 
AmSR  805. 

[a]  In  Tennessee,  Acts  (190B)  p 
873  c  410,  prohibiting  persons  other 
than  the  authorized  agents  of  com- 
mon carriers  to  sell  or  deal  in  pas- 
senger tickets  issued  and  sold  below 
the  standard  schedule  rate  under  con- 
tract with  the  original  purchaser,  en- 
tered on  the  ticket  to  the  effect  that 
the  ticket  was  nontransferable  and 
should  be  void  In  the  hands  of  a  per- 
son other  than  the  original  pur- 
chaser, was  a  valid  exercise  of  the 
state's  police  power  to  prevent  fraud 
and  the  depreciation  of  public 
morals.  Samuelson  v.  State.  116 
Tenn.  470,  96   SW  1012, 115  AmSR  805. 

90.  Burdlck  v.  Peo.,  149  III.  600. 
36  NE  948,  41  AmSR  329.  24  LRA 
152  and  note:  Fry  v.  State,  63  Ind. 
552,  30  AmR  288;  State  v.  Corbett.  57 
Minn.  346,  59  NW  317,  24  LRA  498: 
Com.  v.  Wilson,  14  Phila.  (Pa.)  384. 
See  also  Commerce  (7  Cyc  407]. 

"The  law  Is  not  a  revenue  law,  and 
is  not  designed  to,  and  does  not, 
'regulate  Interstate  commerce  at  all. 
It  Is  a  mere  police  regulation  of  the 
sale  and  transfer  of  tickets,  designed 
to  protect  the  public  from  frauds, 
and  its  interference,  if  any,  with  in- 
terstate commerce,  is  purely  inci- 
dental and  accidental.'  State  v. 
Corbett.  67  Minn.  846,  354,  59  NW 
317.  24  LRA  498. 

91.  Burdlck  v.  Peo.,  149  111.  COO. 
36  NE  948,  41  AmSR  329,  24  LRA 
152:  Fry  v.  State,  63  Ind.  562.  30 
AmR  238;  State  v.  Corbett,  67  Minn. 
345,  59  NW  317,  24  LRA  498;  Jannln 
v.  State,  42  Tex.  Cr.  631.  61  SW  1126, 
62  SW  419,  96  AmSR  821  and  note. 

98.  Burdlck  v.  Peo..  149  111.  600. 
36  NE  948,  41  AmSR  329,  24  LRA 
152  and  note;  State  v.  Corbett.  87 
Minn.  346,  69  NW  317,  24  LRA  498: 
Jannln  v.  State,  42  Tex.  Cr.  681.  51 
SW  1126.  62  SW  419,  96  AmSR  821 
and  note. 

93.  Burdlck  v.  Peo.,  149  I1L  600, 
36  NE  948.  41  AmSR  329,  24  LRA 
152  and  note. 

94.  State  v.  Corbett.  67  Minn.  245, 
59  NW  817,  24  LRA  498. 

95.  State  v.  Clarke.  109  N.  C.  739. 
14  SE  84;  State  v.  Ray,  109  N.  C.  736. 
14  SE  83,  14  LRA  529. 


For  later  oases,  developments  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Ticket  obtained  in  another  state.  A  person  who 
buys  a  ticket  from  a  dealer  who  is  not  an  author- 
ized agent  of  the  company,  in  a  state  where  snch 
sale  is  lawful,  is  entitled  to  transportation  into  an- 
other state  over  the  railroad  by  which  the  ticket 
was  issued,  although  a  statute  of  the  latter  state 
makes  the  sale  unlawful.** 

Bond  by  broker.  In  New  York  persons  engaged 
in  selling  steamship  or  railroad  tickets  for  transpor- 
tation to  or  from  foreign  countries,  and  in  connec- 
tion therewith  receiving  deposits  of  money  for  trans- 
mission, are  required,  by  statute,  to  give  a  bond  for 
the  repayment  of  such  deposits  and  the  faithful 
holding  and  transmission  thereof.97  Such  a  statute 
is  within  the  power  of  the  legislature,  being  a  police 
regulation,  for  the  protection  of  a  class  liable  to 
imposition  and  unfit  to  protect  itself.9*  Such  a 
bond  covers  savings  deposits  with  the  agent  as  well 
as  deposits  for  transmission  to  a  foreign  country,™ 
and  also  covers  deposits  made  before  the  bond  is 
given  and  thereafter  allowed  to  remain  with  the 
agent.1  The  amount  of  such  bond  creates  a  fund 
for  the  payment  of  creditors  of  the  person  selling 
such  tickets,  and -9s  to  be  distributed  among  them 
equally.2 

[$  1109]  c  Sale  on  Credit.  The  mere  fact  that 
the  tieket  is  not  actually  paid  for  at  the  time  of 
purchase  does  not  prevent- the  purchaser  from  be- 
coming passenger.*    But  an  agent  only  authorized 

96.  Sleeper    v.     Pennsylvania     R, 
Co..  100  Pa.  259,  45  AmR  380. 

97.  Consentlno    v.    Illinois    Surety 
Co.,  110  N.  Y.  521,  104  NE  936;  Qold- 


to  sell  tickets  and  to  stamp  and  deliver  the  same, 
on  receiving  pay  therefor,  cannot  bind  his  prin- 
cipal by  turning  over  tickets  to  a  third  person,  a 
ticket  broker,  to  be  in  turn  sold  by  him  and  to  be 
paid  for  when  so  sold.* 

[4  1110]  d.  Delivery  to  Purchaser.5  It  is  the 
duty  of  a  ticket  agent  to  exercise  reasonable  care 
in  delivering  the  ticket  so  that  the  purchaser  may 
get  it,  and  if  the  purchaser  is  called  away  after 
applying  for  a  ticket  and  putting  down  his  money, 
it  will  be  no  delivery  for  the  agent  to  put  the 
■  ticket  on  the  counter  in  his  absence,  if  it  does  not 
come  into  his  possession.6  If  a  ticket  agent  by 
mistake  gives  a  passenger  the  wrong  ticket,  the 
carrier  is  bound  by  the  real  contract  between  the 
parties;7  but  if  the  passenger  knows  or  has  reason 
to  believe  that  the  ticket  banded  him  is  not  the 
ticket  for  which  he  called,  he  cannot  thereafter 
complain  that  he  received  an  improper  ticket* 

[4  1111]  e.  Extra  Charge  on  Failure  to  Purchase 
Ticket — (1)  In  General.  Instead  of  excluding  a 
passenger  from  a  train  for  not  having  procured  a 
ticket,9  where  he  has  had  an  opportunity  so  to  do,10 
the  carrier  may  properly  exact  a  sum  in  addition  to 
the  amount  which  would  have  been  charged  for  a 
ticket  to  the  same  destination,  and  such  extra  charge 
is  generally  recognized  as  a  reasonable  regulation 
and  not  unlawful  as  a  discrimination,11  particularly 
where  the  regulation  provides  for  a  refunding  of 


berg-  v.  People's  Surety  Co.,  162  App. 
DIv.  386,  147  NTS  365;  Russo  v.  Illi- 
nois Surety  Co.,  141  App.  Div.  890, 
125  NTS  991;  Musco  v.  United  Surety 
Co..  132  App.  Dlv.  300,  117  NYS  21 
faff  19S  NT  T.  459,  90  NE5  171,  134 
AmSR  861};  Cappadonna  v.  Illinois 
Surety  Co.,  (8  Misc.  470,  125  NTS 
162. 

[a]  XdaMUty  of  obllror-  Breach 
of  bond-— A  bond  conditioned  under 
such  statute  duly  to  transmit  money 
delivered  for  transmission  to  a  for- 
eign country,  and  duly  to  account 
therefor,  and  promptly  to  pay  over 
all  money  received  makes  .the  obligor 
liable  only  if  the  money  is  received: by 
the  principal  for  transmission  and  he 
fails  to  transmit  it  as  agreed,  so  that 
the  bond  is  not  breached  If  the 
money  is  transmitted  and  deposited 
in  the  postal  treasury  of  Italy  as 
agreed,  although  the  depositor  does 
not  receive  a  bank  book  within  a 
month  as  promised.  Consentlno  v. 
Illinois  Surety  Co.,  210  N.  T.  621,  104 
NB  936. 

[b]  additional  seonrltyt  waiver.— 
A  waiver  of  the  benefit  of  a  bond 
given  pursuant  to  L.  (1907)  c  186, 
and  L.  (1908)  c  479,  is  not  a  condi- 
tion precedent  to  a  depositor's  right 
to  resort  to  additional  security  given 

Sursuant  to  L.  (1910)  c  848  art  3a. 
claballa  v.  Illinois  Surety  Co.,  166 
App.  Div.  677.  152  NYS  760  [art  215 
N.  Y.  692  mem,  109  NE  1070  memj. 
[cl  Sepeal  of  statute, — (1)  L. 
(1907)  c  186  requiring  bonds  for  the 
holding  and  transmission  to  foreign 
countries  of  moneys  delivered  for 
that  purpose  were  Impliedly  repealed 
by  L.  (1908)  c  479,  amending  L. 
(1907).  by  adding  new  provisions  re- 
quiring; bonds  to  be  given  by  persons 
selling:  steamship  tickets,  and  in 
connection  therewith  receiving  money 
on  deposit  and  to  be  conditioned  for 
repayment,  etc.  Vidi  v.  United 
Surety  Co.,  165  App.  Dlv.  602,  140 
NTS  612.  (2)  L.  (1908)  c  479.  under 
which  a  surety  company  gave  its 
bond  for  money  deposited  for  safe- 
keeping- or  shipment  abroad,  although 
repealed  in  terms  by  General  Busi- 
ness Law.  remains  in  effect  under  L. 
(1909)  c  596,  and  the  surety  company 
is  liable  on  the  bond.  Sciaballa  v. 
Illinois  Surety  Co..  166  App.  Dlv.  677, 


152  NYS  760  [aff  216  N.  Y.  692  mem, 
109  NB  1070  mem}-  Engelhelm  v. 
Illinois  Surety  Co.,  86  Misc.  588,  148 
NYS  1072.  (3)  A  bond  given  for  one 
^engaged  in  selling  tickets  to  foreign 
countries  for  repayment  of  savings 
deposits  continues  chargeaole  for  a 
deposit  made  before  the  repeal,  al- 
though it  Is  allowed  to  remain  after 
the  repeal.  Ooldbery  v.  People's 
Surety  Co.,  182  App.  Dlv.  385,  147 
NYS  355.  (4)  L.  (1914)  c  869  S  500. 
which  repeals  L  (1910)  c  848,  as 
amended  by  L.  (1911)  c  398,  author- 
izes canceling  a  bond. given  under  the 
L.  1910  and  requiring  a  return  of 
collaterals,  but  does  not  authorize* 
such  an  order  as  to  a  bond  given 
under  L.  (1907)  c  185,  as  amended 
by  L.  (1908)  c  479.  Matter  of  Ko- 
vacs.  88  Misc.  689,  161  NYS  232. 

98.  Goldberg    v.    People's    Surety 
Co.,  162  App.  Dlv.   285,   147  NYS   355. 

99.  Goldberg    v.    People's    Surety 
Co.,  162  App.   Div.  385.  167  NYS   355 


1.     Goldberg 


v.    People's    Surety 

Co.,  162  App.TMv.  386.  147  NYS  356; 

-lfli  -  -"    " 


Russo  v.  Illinois  Surety  Co.,  141  App. 
Dlv.  690,   126  NYS  991. 

9.  Cappadonna  v.  Illinois  Surety 
Co.,  68  Misc.  470.  126  NYS  162. 

8.  Ellsworth  v.  Chicago,  etc,  R. 
Co  ,  96  Iowa  98,  63  NW  584,  29  LRA 
173. 

[a]  Illustration^— One  who  pur- 
chases a  ticket  of  an  agent  and 
promises  to  pay  for  it  on  his  return 
must  be  treated  as  a  purchaser  of 
the  ticket,  where  the  testimony 
shows  that  there  was  not  time  to  pay 
for  the  ticket  before  the  starting  of 
the  train,  and  that  he  afterward  did 
pay  for  it.  Ellsworth  v.  Chicago,, 
etc.,  R.  Co..  95  Iowa  98,  63  NW  584, 
29  LRA  173. 

4.  Frank  v.  Ingalls,  41  Oh.  St  660. 

5.  Purchase  of  ticket  or  payment 
of  fax*  generally  see  supra  55  1042, 
1043. 

«.  Qulgley  v..  Central  Pac.  R.  Co., 
20  F.  Cas.  No.  11,510,  6  Sawy.  107. 

7.  Pullman  Co.  v.  Riley,  6  Ala.  A. 
661,  69  S  761. 

8.  Pullman  Co.  v.  Riley,  5  Ala.  A. 
661,  59  S  761. 

9.  See  Infra  {{  1172-1176. 

10.  See  infra  J  5  1112,  1174. 

11.  Conn. — Crocker  v.  New  Lon- 
don, etc.,  R.  Co.,  24  Conn.  249. 

Ga. — Southern  R.  Co.  v.  Fleming, 
128  Ga.  241,  67  SE  481,  10  AnnCaa 
921;  Phillips  v.  Southern  R.  Co.,  114 
Ga.   284,   40  SE  268;   Coyle  v.  South- 


ern R.  Co.,  112  Ga.  121,  37  SE  163; 
McCook  v.  Dublin,  etc.,  R.  Co.,  2  Ga. 
A.    374,    68   SE   491. 

111. — Arnold  v.  Illinois  Cent  R.  Co., 
88  111.  273,  26  AmR  883;  St.  Louis, 
etc.,  R.  Co.  v  South,  48'  111.  176,  92 
AmD  103;  Chicago,  etc.,  "R.  Co.  v. 
Parks,  18  111.   460,   68  AmD  562. 

Ind. — Sage  v.  Evansvllle,  etc.,  R. 
Co.,  134  Ind.  100,  33  NE  771;  Indian- 
apolis, etc.,  R.  Co  v.  Kennedy,  77  Ind. 
607;  Indianapolis,  etc.,  R.  Co.  v.  Ri- 
nard,  46  Ind.  293;  Jeffersonvllle  R. 
Co.  v.  Rogers,  28  Ind.  1,  92  AmD  276; 
Lake  Erie, -etc.,  R:  Co.  v.  Mays,  4  Ind. 
A  412,  30  NE  1106;  Chicago,  etc.,  R. 
Co.  v.  Graham,  3  Ind.  A.  28,  29  NB 
170,  60  AmSR  256. 

Iowa. — Ellsworth  v.  Chicago,  etc., 
R.  Co.,  96  Iowa  98,  63  NW  684,  29 
LRA  173;  Hoffbauer  v.  Delhi,  etc.,  R. 
Co..  52  Iowa  342.  3  NW  121,  35  AmR 
278;  State  v.  Chovin,  7  Iowa  204. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co.,  164  Ky.  69.  174  SW  786;  Wllsey 
v.  Louisville,  etc.,  R.  Co.,  83  Ky.  511, 
7  KyL  498. 

La. — McGowen  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co..  41  La.  Ann. 
732,  6  S  606,  17  AmSR  415,  5  LRA 
817  and  note. 

Me. — State  v.  Goold,  63  Me.   279. 

Minn. — State  v.  Hungerford,  39 
Minn.  6,  38  NW  628;  Du  Laurans  v. 
First  D!t.  St.  Paul,  etc.,  R.  Co.,  16 
Minn.  49,  2  AmR  102. 

N.  H.— Hllllard  v.  Goold.  84  N.  H. 
230.  66  AmD  765. 

N  Y. — Nellis  v.  New  York  Cent 
R.  Co.,  30  N.  Y.  505;  Bordeaux  v.  Erie 
R.  Co.,  8  Hun  579. 

N.  C. — Ammons  v.  Southern  R.  Co., 
138  N.  C.  656,  61  SB  127,.  3  AnnCas 
886. 

Oh. — Cincinnati,  etc ,  R.  Co.  v. 
Sklllman,  89  Oh.  St.  444. 

Or. — Poole  v.  Northern  Pac.  R.  Co., 
16  Or.   261,   19  P  107.  8  AmSR  289. 

Pa. — Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422,  19  A  72,  17  AmSR  818,  6 
LRA  629. 

Tenn  — Nashville  St.  R.  Co.  v.  Grif- 
fin. 104  Tenn.  81.  67  SW  153,  49  LRA 
451;  Lane  v.  East  Tennessee,  etc,  R. 
Co..  6  Lea  (Tenn.)  124. 

Vt. — Stephen  v.  Smith.  29  Vt.  160. 

[a]  Bxtra  oharffe  as  reasonable 
penalty*— The  extra  charge  is  not  re- 
garded as  payment  for  transporta- 
tion, but  as  a  reasonable  penalty  for 
not  complying  with  the  requirement 
for  the  purchase  of  a  ticket.  Reese 
v.  Pennsylvania  R.  ~ 
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the  excess  on  the  presentation  by  the  passenger  of 
a  check  at  the  ticket  office;13  and  the  payment  of 
the  extra  amount  required  may  be  enforced  by  ex- 
pulsion from  the  train  of  one  who  refuses  to  pay.13 
Nor  is  such  a  regulation  unreasonable  because  it 
provides  that  as  to  passengers  getting  on  the  train 
at  stations  where  there  is  no  ticket  office,  or  on 
trains  where  on  account  of  the  excessive  rush  of 
business  it  is  impossible  to  issue  the  refunding 
check,  the  collection  of  the  excess  shall  be  omitted. 
This  rule  may  also  be  effected  by  the  carrier's  mak- 
ing a  deduction  from  the  regular  or  advertised  fare 
in  case  of  those  buying  tickets  at  the  station.15 

Statutory  provisions.  Under  some  statutes  such 
extra  charge  is  expressly  authorized,16  except  where 
the  passage  is  wholly  within  the  limits  of  an  in- 
corporated city.17  But  under  other  statutes  pas- 
sengers who  fail  to  procure  tickets  must  be  trans- 
ported at  the  same  rate  and  price  charged  for  tick- 
ets for  the  same  service.1* 

Payment  of  fare  at  each  station.  It  has  been  held 
that,  if  a  passenger  pays  only  from  one  station  to 
another  without  a  ticket,  he  may  .be  compelled  to  { 
pay  an  extra  charge  at  each  Station,  as  a  new  con- 
tract between  him  and  the  company  is  thus  made 
at  each  station,1*  and  that,  although  he  is  on  the 
train  with  a  ticket,  if  he  desires  to  go  further  than 
his  ticket  calls  for,  he  may  be  required  to  pay  the 
extra  amount  for  the  further  transportation,  not- 
withstanding he  has  no  opportunity  to  procure  an- 
other ticket.**    But  on  the  other  hand  it  has  been 


19  A  72,  17  AmSR  818.  6  LRA  529. 

[b]  It  la  the  duty  of  a  passenger 
to  supply  himself  with  a  ticket  <l> 
before  getting  on  the  train,  and  If  he 
falls  so  to  do  he  Is  not  entitled  to 
transportation  without  paying  extra 
fare  (McCook  v.  Dublin,  etc.,  R.  Co., 
2  Ga.  A.  374.  68  8E  491).  (2)  pro- 
vided his  failure  to  provide  himself 
with  a  ticket  Is  due  to  his  own  fault 
or  negligence,  and  not  to  any  fault 
or  negligence  on  the  part  of  the  car- 
rier (Southern  R.  Oo.  v.  Fleming,  128 
Ga.  241,  67  SE  481.  10  AnnCas  921). 

[c]  Bole  held  reasonable. — A  rule 
requiring  passengers  who  fall  to 
•apply  themselves  with  tickets  sold 
at  three  cents  per  mile  to  pay  con- 
ductors cash  fares  at  the  rate  of 
four  cents  per  mile  is  reasonable. 
Coyle  v.  Southern  R.  Co.,  112  Ga.  121, 
37  SE  163. 

13.  HcGowen  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  41  La.  Ann.  732, 
6  S  606,  17  AmSR  41S,  S  LRA  817: 
Allen  v.  Chicago,  etc.,  R.  Co.,  lit 
Minn.  119,  133  KW  462,  AnnCasl913A 
1197;  Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422,  19  A  72.  17  AmSR  818. 
6  LRA  529. 

[a]  It  la  a  reasonable  regulation 
to  require  a  passenger  without  a 
ticket  who  tenders  cash  for  trans- 
portation to  pay  ten  cents  more  than 
the  regular  fare,  the  passenger  being 
furnished  with  a  receipt  which  enti- 
tles him  to  a  refundment  of  the  ten 
cents,  and  such  a  rule  does  not  vio- 
late L.  (1907)  c  97  (Rev.  L.  Supp. 
[1909]  f{. 2007-1,  2007-2),  fixing  the 
maximum  rate  of  transportation  of 
passengers  at  two  cents  per  mile. 
Allen  v.  Chicago,  etc.,  R.  Co.,  116 
Minn.  119,  133  NW  462.  AnriCasl913A 
1197. 

13.  See  infra  5  1176. 

14.  Reese  v.  Pennsylvania  R.  Co.. 
131  Pa.  422,  19  A  72.  17  AmSR  818, 
6  LRA  629. 

.  15.  Coyle  v.  Southern  R.  Co„  112 
Ga.  121,  37  SE  168;  State  v.  Goold.  63 
Me.  279;  Swan  v.  Manchester,  etc.,  R. 
Co.,   132  Mass.   116,   42  AmR  432. 

[a]  The  requirement  for  the  pur- 
ohase  of  a  ticket  may  be  enforced  by 
giving  a  discount  to  those  who  pur- 
chase tickets  instead  of  imposing  an 
extra  charge  on   those  who   do   not. 


Coyle  v.  Southern  R.  Co.,  112  Ga.  121. 
37  SE  163;  State  v.  Goold,  63  Me* 
279. 

16.  Klmbrell  v.  Louisville,  etc.,. 
R.  Co..  191  Ala.  392.  67  S  586;  Union 
Pac.  R.  Co.  v.  Wolf,  64  Kan.  592,  38 
P  786;  Atchison,  etc..  R.  Co.  v.  Hogue, 
50  Kan.  40,  31  P  698;  Atchison,  etc., 
R.  Co.  v.  Dwelle,  44  Kan.  394.  24  P 
500;  Hogan  v.  Long  Island  R.  Co., 
206  N.  Y.  440,  100  NE  47  [rev  142 
App.  Div.  29.  126  NYS  449];  Moore  v. 
Columbia,  etc.,  R.  Co.,  38  S.  C.  1.  16 
SE  781. 

[a]  Order  of  commission— An 
order  of  the  railroad  commission  au- 
thorizing an  extra  charge  of  fifteen 
cents  where  a  passenger  has  no 
ticket  is  authorized  under  a  statute 
giving  the  commission  power  to 
change  rates,  regardless  of  another 
statute  fixing  rates  generally.  Klm- 
brell v.  Louisville,  etc.,  R.  Co.,  191 
Ala.  392,  67  S  686  (construing  L. 
[1907]  p  711,  and  Code  [1907]  I 
6563). 

17.  Hogan  v.  Long  Island  R.  Co.. 
206  N.  T.  440,  100  NE  47  [rev  142 
App.  Div.  29,  126  NYS  449]  (con- 
struing L.  [1889]  c  88);  Weber  v. 
Southern  R.  Co.,  65  S.  C.  356,  43  SE 
888 

[a]  BsTeot  of  consolidation  of 
suburban  munlolpaUtlea.— This  ex- 
ception does  not  apply  to.  a  passage 
between  a  former  city  and  town 
which  have  been  consolidated  into 
one  city  subsequently  to  the  statute. 
Hogan  v.  Long  Island  R.  Co.,  20B  X. 
Y.  440,  100  NE  47  [rev  142  App.  Div. 
29,   126   NYS  4491. 

18.  St.  Louis  Southwestern  R.  Co. 
v.  Hammett.  98  Ark.  418.  136  SW  191. 

19>.  Chicago,  etc..  R.  Co.  v.  Parks, 
18   111.  460,   68  AmD  662. 

30.  Lake  Erie,  etc.,  R.  Co.  v. 
Qulsenberry,  48  111.  A.  338;  Easton  v. 
Waters.   (Tex.  A.)  16  SW  640. 

31.  Brown  v.  Central  of  Georgia 
R.  Co.,  128  Ga.  635.  68  SE  163;  Phet- 
tiplace  v.  Northern  Pac.  R.  Co..  84 
Wis.  412,  54  NW  1092,  20  LRA  483. 
See  also  supra  I  1079. 

33.  Atchison,  etc.,  R.  Co.  v.  State, 
(Okl.)   160  P  108. 

[a]  In  Oklahoma  by  Const,  art  9 
t  22.  It  is  made  the  duty  of  the  cor- 
poration   commission   on    making    an 


held  that,  where  the  passenger  has  had  no  oppor- 
tunity to  procure  another  ticket,  he  is  entitled  to 
continue  his  journey  by  tendering  or  paying  the 
regular  fare;21  and  in  some  jurisdictions  an  order 
to  that  effect  may  be  made  by  the  corporation  com- 
mission as  to  travel  within  the  state. 

Limitation  of  amount  of  extra  charge.  In  the 
absence  of  a  statutory  limitation  the  amount  of  such 
extra  charge  must  be  reasonable;23  and  it  Las  been 
held,  under  some  statutes,  that  the  extra  charge  can 
in  no  case  exceed  the  maximum  rate  allowed  the  car- 
rier by  law.24  But  where  the  excess  is  to  be  re- 
funded under  reasonable  conditions,  the  fact  that 
the  two  sums  might  exceed  the  maximum  rate  au- 
thorized does  not  constitute  an  illegal  charge,  as 
such  additional  sum  is  in  no  sense  a  charge  for 
transportation.211 

[$1112]  (2)  Opportunity  to  Purchase— (a)  In 
General.  As  a  condition  precedent  to  the  enforce- 
ment of  a  regulation  exacting  an  extra  charge  in 
case  of  a  failure  to  purchase  a  ticket,  the  carrier 
must  have  afforded  to  the  passenger  a  reasonable 
opportunity  to  procure  a  ticket.  The  duty  of  the 
company  in  this  respect  may  be  seated  thus :  It  must 
furnish  a  convenient  and  accessible  place  for  the 
sale  of  tickets  with  a  competent  person  in  attend- 
ance ready  to  sell  them,  which  place  should  be  open 
and  accessible  to  all  passengers  for  a  reasonable 
time  before  the  departure  of  each  train,  so  that  the 
passenger's  failure  to  obtain  a  ticket  shall  really 
be  a  case  of  neglect  on  his  part  and  not  the  fault 

order  that  Interstate  passengers  on 
trains  desiring  to  continue  their 
journey  within  the  state  beyond  the 
station  to  which  tickets  originally 
are  purchased  shall  be  permitted  to 
pay  the  regular  fare,  unless  the  car- 
rier gives  them  an  opportunity  to 
purchase  a  ticket  at  the  station  to 
which  they  originally  were  destined. 
to  make  findings  of  fact  on  which 
the  order  is  based,  and  on  appeal  to 
this  court  from  such  order  to  certify 
the  facts  found  by  It  to  this  court. 
And  where  the  corporation  commis- 
sion falls  to  make  and  certify  such 
findings  of  fact,  this  court  mar 
under  salt]  section  of  the  constitu- 
tion remand  the  case  to  the  commis- 
sion with  directions  so  to  do  and  to 
certify  the  same  as  stated.  Atch- 
ison, etc,  R.  Co.  v.  State,  150  P  108. 

33.  White  v.  Chesapeake,  etc..  B. 
Co.,  2«  W.  Va.  800. 

34.  Kan. — Atchison,  etc.,  R.  Co.  v. 
Dickerson,  4  Kan.  A.  345,  46  P  975. 

Mich. — Coy  v.  Detroit,  etc..  R.  Co, 
126  Mich.  616,  85  NW  6;  Zagelmeyer 
v.  Cincinnati,  etc.,  R.  Co.  102  Mich. 
214,  60  NW  436,  47  AmSR  614. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Sktllman.  39  Oh.  St.  444;  Smith  T. 
Pittsburg,  etc.,  R.  Co..  23  Oh.  St  1«. 

S.  C. — Fulmer  v.  Southern  R.  Co., 
67  S.  C.  262,  45  SE  196. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Guinan,  11  Lea  98,  47  AmR  279;  Lane 
v.  East  Tennessee,  etc.,  R.  Co..  5  Lea 
124. 

[a]  Where  a  railroad  compear 
fixes  two  rates  of  passenger  fan, 
namely,  a  ticket  rate  and  a  car  rate, 
the  former  within  and  the  latter  be- 
yond the  limits  of  its  authority,  and 
the  conductor  of  a  train  under  the 
direction  of  the  company  refuses  to 
accept  from  the  passenger  less  than 
the  Illegal  and  unauthorized  rate.  It 
Is  not  necessary,  to  entitle  the  pas- 
senger to  remain  on  the  train,  to  ten- 
der more  than  the  ticket  rate,  al- 
though the  company  might  hare 
fixed  such  ticket  rate  at  a  higher 
sum.  Smith  v.  Pittsburg,  etc  8. 
Co..  23  Oh.  St.  10. 

35.  Reese  v.  Pennsylvania  R.  Co, 
131  Pa.  422.  19  A  72,  17  AmSR  ««. 
6   LRA  529. 


Wot  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  company;  and  if  such  opportunity  is  not 
afforded,  the  passenger  is  entitled  to  have  the  regu- 
lar fare  accepted  for  his  transportation,28  although 
the  contrary  has  been  held.27  Thus,  where  there 
is  no  ticket  office,  or  it  is  not  kept  open  during  a 
reasonable  time  before  the  departure  of  the  train, 
so  that  a  ticket  may  be  bought,  the  regulation  is 
not  applicable.28 

[4  1113]  (b)  Time  for  Keeping  Open  Office.  Rea- 
sonable time  for  keeping  open  the  office  for  the  sale 
of  tickets  has  been  held  to  mean  up  to  the  time 
fixed  by  the  published  rules  of  the  company  for 
the  departure  of  the  train  and  not  up  to  the  time 
of  actual  departure;38  and  it  is  not  necessary  that 
it  be  kept  open  until  the  very  moment  the  train 
departs  if  the  agent,  in  the  "usual  course  of  the 
practicable  discharge  of  his  duties,  has  afforded 
opportunity  for  the  purchase  of  tickets.10  What  is 
a  reasonable  time  is  usually  a  question  of  fact  for 
the  determination  of  the  jury  under  the  circum- 
stances of  the  particular  case,11  with  reference  to 


the  requirements,  convenience,  and  demand  of  the 
public  at  the  station  in  question."3 

Statutory  provisions  regulating  the  keeping  open 
of  ticket  offices  have  been  enacted  in  some  juris- 
dictions.38 Under  a  statutory  provision  that  the 
ticket  office  shall  be  kept  open  "at  least  one  hour 
prior  to  the  departure  of  each  passenger  train,"34 
or  "just  prior  to  the  departure  of  fiie  train,"85 
it  has  been  held  that  the  actual  departure  and  not 
the  advertised  time  of  departure  is  meant.  But 
where  the  requirement  is  to  keep  the  office  open  a 
specified  time  before  the  schedule  time  for  the  de- 
parture of  the  train,  it  is  not  necessary  that  an 
opportunity  be  afforded  for  the  purchase  of  a  ticket 
after  the  schedule  time  for  departure,  although 
the  train  is  late.84  If  there  is  no  one  in  attendance 
to  sell  tickets,  the  office  is  not  "open"  within  the 
meaning  of  .the  statute.8' 

Offense.  Under  some  statutes  it  is  made  an 
offense  for  a  ticket  agent  to  neglect  to  keep  the 
ticket  office  open  for  the  time  prescribed  by  statute 


06.  V.  S.— Harrison  v.  Fink,  42 
Fed.    787. 

Cal. — Clare  v.  Northwestern  Pac. 
R.  Co  ,  21  Cal.  A.  214,  111  P  223. 

Ga. — Brown  v.  Central  of  Georgia 
R.  Co.,  128  Ga.  63S,  68  SB  162:  Phil- 
lips v.  Southern  R.  Co.,  114  Ga.  284, 
40  SE  268;  Central  R,  etc.,  Co.  v. 
Strickland.  90  Ga.  562,  16  SB  362; 
Georgia  Southern,  etc.,  R.  Co.  v.  As- 
more.  88  Ga.  529,  16  SB  13.  16  LRA 
63;  Georgia,  etc.;  Co.  v.  Murden,  86 
Ga.  434,  12  SE  630. 

111. — Illinois  Cent.  R.  Co.  v.  John- 
son, 67  IlL  812:  Chicago,  etc..  R.  Co. 
v.  Flagg,  43  ill.  364,  92  AmJ>  183: 
Illinois  Cent.  R.  Co.  v.  Sutton,  42 
III.  438.  92  AmD  81;  St.  Louis,  etc., 
R.   Co.  v.  Dalby,  19  111.  353. 

Ind. — Sage  v.  Evansvllle.  etc.,  R 
Co.,  134  Ind.  100,  S3  NB  771:  Jeffer- 
sonvllle  R.  Co.  ▼.  Rogers,  28  Ind.  1, 
92  AmD  276:  Cleveland,  etc.,  R.  Co. 
v.  Beckett,  11  Ind.  A.  547,  39  NE  429; 
Chicago,  etc.,  R  Co.  v.  Graham.  3 
Ind.  A    28.  29  NB  170,  50  AmSR  256. 

Kan. — Atchison,  etc.,  R  Co.  v. 
Dwelle,  44  Kan.  894,  24  P  600. 

Ky. — Ponder  v.  Lexington,  etc.,  R. 
Co..  164  Ky.  69.  174  SW  788;  Wllsey 
v.   Louisville,  etc.,  R.  Co,  83  Ky.  611. 

Minn. — Pinch  v.  Northern  Pac.  R 
Co..  47  Minn.  36,  49  NW  329;  Du 
Laurans  v.  First  Dlv.  St.  Paul,  etc., 
R  Co..  15  Minn.  49,  2  AmR  102. 

Miss. — Rivers  y.  Kansas  City,  etc., 
R  Co.,  86  Miss.  571.  88  S  508. 

N.  Y.— Nellls  v.  New  York  Cent.  R. 
Co.,  SO  N.  Y.  506;  Chase  v.  New  York 
Cent.  R.  Co.,  26  N.  Y.  523;  Porter  v. 
New  York  Cent.  R.  Co.,  34  Barb.  353. 

Or. — Poole  v.  Northern  Pac.  R.  Co., 
16  Or.  261,  19  P  107,  8  AmSR  289. 

Tex. — Fordyce  v.  Manuel,  82  Tex. 
527.  18  SW  657:  Eddy  v.  Rider.  79 
Tex,  53,  15  SW  113;  Gulf,  etc..  R.  Co. 
v.    Sparger,    (Civ.  A.)    39   SW   1001. 

W.  Va. — White  v.  Chesapeake,  etc., 
R  Co.,  26  W.  Va,  800. 

Wis. — Phettiplace  v.  Northern  Pac. 
R.  Co.  84  Wis.  412,  54  NW  1092,  20 
LRA  483  and  note. 

ta]  Zf  the  railroad  company  has 
been  at  fault  in  rendering  It  Imprac- 
ticable for  the  passenger  to  procure 
a  ticket,  the  conductor  with  knowl- 
edge of  the  facts  should  not  enforce 
the  extra  payment.  Louisville,  etc, 
R  Co.  v.  Wllsey,  12  SW  275,  11  KyL 
419,  5   LRA  855. 

[b]  Where  a  railroad  company 
advertises  to  run  an  excursion  train 
on  a  certain  day,  giving  the  rate  of 
fare  for  the  round  trip,  etc.,  and  a 
person  duly  presents  himself  at  the 
ticket  office  to  purchase  a  ticket 
therefor,  but  is  unable  so  to  do 
through  the  fault  of  the  company, 
he  may  take  passage  on  such  train 
and  will  be  entitled  to  the  special 
excursion  rate  of  fare.  Chicago,  etc., 
R.  Co.  v.  Graham,  8  Ind.  A.  28,  29 
NE  170.  50  AmSR  256. 

27.  Crocker  v.  New  London,  etc., 
riOCJ.-44] 


R  Co.,  24  Conn.  249;  Bordeaux  v.  Erie 
R  Co.,  8  Hun    (N.  Y.)   679. 

[a]  Withdrawal  of  oCao-m 
Thus  it  has  been  held  that  a  regula- 
tion making  a  discrimination  in  fares 
is  a  mere  proposal,  and  can  be  with- 
drawn by  the  company  at  any  time 
before  being  actually  accepted  by  the 
passenger,  and  that  the  closing  of 
the  ticket  office  for  the  night,  before 
the  passenger  applies  for  a  ticket,  is 
a  withdrawal  of  the  offer  to  discrim- 
inate in  favor  of  those  purchasing 
tickets.  Crocker  v.  New  London, 
etc.,  R  Co..  24  Conn.  24*  (divided 
court).  (2)  This  view  was  sanc- 
tioned in  a  case  before  the  supreme 
court  of  New  York.  Bordeaux  v. 
Erie  R  Co..  8  Hun  (N.  Y.)  679.  (3) 
But  to  the  contrary  is  the  language 
of  the  court  of  appeals  in  an  earlier 
case,  where  the  train  left  at  an  hour 
in  the  night  at  which  the  company 
was  not  required  to  keep  its  ticket 
office  open.  Nellls  v.  New  York  Cent. 
R  Co.,    30    N.    Y.    505. 

[b]  The  Connecticut  case  has 
also  been  considered  hy  other  tri- 
bunals, but  failed  to  receive  their 
approval.  St.  Louis,  etc.,  R.  Co.  v. 
Dalby,  19  111.  353;  Jeffersonvllle  R 
Co.  v  Rogers,  28  Ind.  1,  92  AmD  276; 
Swan  v.  Manchester,  etc.,  R.  Co.,  132 
Mass.  116,  42  AmR  432;  Du  Laurans 
v.  St.  Paul,  etc,  R  Co.,  16  Minn.  49, 
2  AmR  102. 

88.  Ala. — Kennedy  v.  Birmingham 
R.  etc.,  Co..  138  Ala.  225,  35  S  108. 

Iowa. — Bowsher  v.  Chicago,  etc., 
R  Co.,  113  Iowa  16,  84  NW  958. 

Ky. — Snellbaker  v.  Paducah,  etc.. 
R.  Co.,  94  Ky.  597,  23  SW  609,  IB 
KyL   380. 

La. — McGowen  v.  Morgan's  Louisi- 
ana, etc.,  R,  etc.,  Co..  41  La.  Ann. 
732.  6  S  606,  17  AmSR  41S,  6  LRA 
817   and  note. 

Miss. — Forsee  v.  Alabama  Great 
Southern  R.  Co.,  63  Miss.  66,  56  AmR 
801. 

N.  Y. — Monnier  v.  New  York  Cent., 
etc,  R  Co.,  70  App.  Dlv.  405,  75 
NYS  521  [rev  on  other  grounds  175 
N.  Y.  281,  67  NE  569,  96  AmSR  619, 
62   LRA   357]. 

89.  St.  Louis,  etc.,  R.  Co.  v.  South, 
43  111.  176,  92  AmD  103;  Illinois  Cent. 
R.  Co.  v.  Bauer,  66  111.  A.  124;  Swan 
v.  Manchester,  etc,  R  Co.,  132  Mass. 
116,  42  AmR  432. 

30.  Everett  v.  Chicago,  etc,  R 
Co..  69  Iowa  15,  28  NW  410,  58  AmR 
207;  State  v.  Hungerford.  39  Minn. 
6,  38  NW  628;  Talbert  v.  Charleston, 
etc..  R  Co.,  76  S.  C.  138,  55  SE  138: 
Talbert  v.  Charleston,  etc.,  R.  Co.,  72 
S.  C.  137,  61  SE  664. 

[a]  After  arrival  of  train. — There- 
is  no  law  requiring  a  railroad  com- 
pany to  have  a  ticket  agent  at  its 
ticket  office  after  the  train  has  ar- 
rived. Talbert  v.  Charleston,  etc., 
R  Co..  76  S.  C.  136,  65  SE  138;  Tal- 
bert   v.    Charleston,    etc.,    R.    Co.,    72 


S.  C.  137,  61  SB  664. 

31.  Central  R.,  etc,  Co.  v.  Strick- 
land, 90  Ga.  562.  16  SB  352;  Everett 
v.  Chicago,  etc.,  R.  Co.,  69  Iowa  15, 
28  NW  410,  68  AmR  207;  Du  Laurans 
v.  St.  Paul,  etc.,  R  Co.,  16  Minn.  49, 
2   AmR   102. 

[a]  Mutual  dntles. — The  company 
need  not  keep  a  ticket  office  open 
each  and  every  minute  up  to  the  time 
it  may  lawfully  close  the  same,  pro- 
vided a  reasonable  opportunity  to 
purchase  tickets  is  given  to  all  per- 
sons desiring  so  to  do;  nor  on  the 
other  hand,  is  a  passenger  bound 
to  wait  at  the  office  an  unreasonable 
time  for  the  appearance  of  the  ticket 
agent,  or  to  call  again  and  again  at 
the  office  to  obtain  a  ticket,  provided 
in  the  exercise  of  good  faith  and  due 
diligence  he  endeavors  so  to  do  he- 
fore  the  time  for  closing  the  office; 
and  in  each  case  it  Is  a  question  for 
the  jury  whether  the  parties  have 
respectively  performed  the  corre- 
sponding duties  devolving  on  them. 
Central  R.  etc..  Co.  v.  Strickland,  90 
Ga.   562,   16  SB  352. 

38.  Everett  v.  Chicago,  etc.,  R 
Co..  69  Iowa  16,  28  NW  410,  68,  AmR 
207. 

33.  See  statutory  provisions.  And 
see  Ponder  v.  Lexington,  etc.,  R  Co., 
164  Ky.  69,  174  SW  786;  International, 
etc.,  R.  Co.  v.  Lister,  (Tex.  Civ.  A.) 
72  SW  107;  Missouri,  etc.,  R.  Co.  v. 
Mills,  27  Tex.  Civ.  A.  246,  65  SW  74. 

[a]  In  Kentucky,  under  St.  I  784, 
a  railroad  company  need  not,  where 
a  train  is  seven  minutes  late,  keep 
Its  ticket  office  open  up  to  the  time 
of  departure,  although  it  should,  If 
the  train  is  more  than  thirty  minutes 
late,  post  notice  of  the  delay  and 
keep  its  office  open.  Ponder  v.  Lex- 
ington, etc..  R.  Co.,  164  Ky.  69,  174 
SW  786 

34.  Nellls  v.  New  York  Cent.  R 
Co.,  30  N.  Y.  605;  Chase  v.  New  York 
Cent.  R.  Co.,  26  ' N.  Y.  523;  Porter 
v.  New  York  Cent.  R.  Co.,  34  Barb. 
(N.   Y.)    353.    365. 

35.  Atchison,  etc.,  R.  Co.  v. 
Hogue,  50  Kan.  40,  SI  P  698;  Atchi- 
son, etc..  R.  Co.  v.  Dwelle,  44  Kan. 
394,  24  P  600. 

36.  St.  Louis,  etc.,  R  Co.  v.  South, 
43  111.  176,  92  AmD  103;  Illinois  Cent. 
R.  Co.  v.  Bauer,  66  III.  A.  124:  Chi- 
cago, etc.,  R  Co.  v.  Brlsbane/24  111. 
A.  46S;  Swan  v.  Manchester,  etc.,  R 
Co.,  132  Mass.   116,  42  AmR  432. 

37.  Atchison,  etc.,  R.  Co.  v.  Hogue, 
50  Kan.  40,  31  P  698;  Atchison,  etc., 
R.  Co.  v.  Dwelle,  44  Kan.  394,  24 
P  600;  Porter  v.  New  York  Cent.  R 
Co.,  34  Barb.  (N.  Y.)  353;  Fordyce 
v.  Manuel,  82  Tex.  627,  18  SW  657; 
Gulf,  etc.,  R.  Co.  v.  Dyer,  43  Tex. 
Civ.  A.  93,  96  SW  12. 

[a]  ZUutratloiu— Under  Sayles 
Annot.  Civ.  St.  (1897)  art  4542,  which 
requires  railroad  ticket  offices  to  be 
kept  open  for  one-half  hour  prior  to 
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before  the  departure  of  each  train;88  but  it  is  a 
good  defense  to  a  prosecution  under  such  a  statute 
that  the  railroad  company  did  not  sell  tickets  at 
such  station  for  such  train,  but  permitted  the  pas- 
sengers to  pay  regular  ticket  fare  on  the  train. 

[$  1114]  (3)  Sufficiency  of  Effort  to  Procure 
Ticket.  Where  the  passenger  makes  no  effort  to 
procure  a  ticket,40  or  where  he  merely  goes  to  the 
window  of  the  ticket  office,  and  not  finding  the 
agent  there  immediately  enters  the  cars  without 
making  any  effort  to  see  if  the  agent  is  within  the 
office,  or  to  attract  his  notice,41  he  may  be  required 
to  pay  the  train  rate  of  fare;  and  this  is  also  true 
where  he  reaches  the  station  too  late  to  buy  a 
ticket  before  taking  the  train.48  Where,  however, 
the  company  fails  to  observe  the  statute  relative  to 
keeping  open  the  ticket  office,  it  cannot  demand  a 
higher  rate,  even  though  the  passenger  did  not 
apply  at  the  office  for  a  ticket  within  the  time 
specified,  the  court  regarding  the  provision  of  the 
statute  as  an  absolute  rule,  the  operation  of  which 
is  in  no  wise  dependent  on  the  attempt  or  intent 
of  the  purchaser  to  buy  a  ticket.48 

fj  1115]  (4)  Waiver  of  Bight  to  Demand  Extra 
Fare.  Where  the  conductor  receives  and  retains  the 
ticket  fare  without  demanding  more  until  the  train 
has  passed  the  place  at  which  he  must  exercise  or 
abandon  the  right  to  eject  the  passenger  for  non- 
payment, the  latter  has  the  right  to  assume  that 
the  amount  paid  is  satisfactory.44  But  if  the  sum 
is  received  through  mistake,  the  conductor  has  a 
reasonable  time  in  which  to  demand  the  proper 
fare,  and  a  refusal  to  pay  the  same  will  justify  the 
passenger's  expulsion  from  the  train.45     The  fact 


that  the  carrier  has  in  other  cases  required  only 
the  regular  fare  is  immaterial.48 

[§  1116]  2.  Representations  and  Acts  of  Agent  or 
Employee.47  Any  agent  allowed  to  exercise  gen- 
eral authority  to  sell  tickets  over  the  line  of  a 
carrier  thereby  binds  the  carrier,48  and  any  repre- 
sentation or  promise  within  the  apparent  scope  of 
his  authority  in  making  such  contract  for  trans- 
portation will  be  binding,48  particularly  where  the 
carrier  has  acted  on  the  contract  with  knowledge 
of  the  facts.80  If  the  terms  of  a  ticket  in  effect 
are  dependent  on  punches  or  marks  not  ordinarily 
intelligible  to  a  purchaser,  the  latter  may  rely  on 
the  representations  of  the  agent  with  regard  to 
their  effect."  However,  a  clear  distinction  appears 
to  exist  between  an' agent's  representations  at  the 
time  of  the  selling  of  the  ticket  and  subsequent 
representations  of  an  agent  of  the  same  company 
in  regard  thereto;88  representations  as  to  the  effect 
of  a  ticket,  not  made  in  connection  with  its  sale, 
are  without  authority.88  An  agent  authorized  to 
sell  cannot  bind  the  carrier  by  delegating  his  au- 
thority to  another,  as  by  putting  tickets  already 
stamped  and  prepared  for  delivery  into  the  hands 
of  a  third  person,  without  the  carrier's  knowledge 
or  consent.  An  agent  of  a  carrier  who  has  au- 
thority to  sell  a  passenger  ticket  over  its  own  line 
and  that  of  a  connecting  carrier  has  authority  to 
bind  his  principal  by  representations  relating  to 
the  transportation  over  both  lines.58 

Applications  of  rule. ,  Under  the  particular  cir- 
cumstances shown  to  exist,  a  carrier  has  been  held 
bound  by  the  statements  of  a  ticket  agent  concern- 
ing  the   movement   of   trains,58   the   route    to  be 


the  departure  of  each  train,  where 
the  one  In  charge  of  a  ticket  office 
during  the  half  nour  before  the  de- 
parture of  the  train  absented  him- 
self a  sufficient  time  to  attend  to  two 
separate  business  matters,  and  In- 
cidentally to  hold  a  conversation  with 
a  friend,  the  office  was  not  kept  open 
half  an  hour  prior  to  the  departure 
of  the  train  within  the  meaning*  of 
the  Statute.  Gulf,  etc..  R.  Co.  v. 
Dyr.  43  Tex.  Civ.  A.  93.  95  SW  12. 

88.  See  statutory  provisions.  And 
see  Brady  v.  State,  IS  Lea  (Tenn.) 
628. 

39.  Brady  v.  State,  16  Lea  (Tenn.) 
828. 

40.  Union  Pac.  R.  Co.  v.  Wolf,  64 
Kan.  692,  38  P  786. 

41.  Indianapolis,  etc.,  R.  Co.  v. 
Kennedy.  77  Ind.  507. 

43.  Coyle  v.  Southern  R  Co.,  112 
Ga.  121.  37  SE  163;  Lake  Erie,  etc., 
R.  Co.  v.  Mayo.  4  Ind.  A.  413,  30  NE 
1K16:  Al'.en  v.  Chicago,  etc.,  R.  Co., 
116  Minn.  119,  133  NW  462,  AnnCas 
1913A  1197. 

43.  Missouri  Pac.  R.  Co.  v.  Me- 
Clanahan,  66  Tex.  630.  1  SW  576; 
Gulf,  etc..  R.  Co.  ,v.  Dyer,  43  Tex. 
Civ.  A.  93,   95   SW  12. 

44.  Wardwell  v.  Chicago,  etc., 
R.  Co.,  46  Minn.  514,  49  NW  206,  24 
AmSR    246.    13    LRA    696. 

48.  Lake  Erie,  etc..  R.  Co.  v.  Mays, 
4  Ind.  A.  413.  30  NE  1106;  Wardwell 
v.  Chicago,  etc..  R.  Co.,  46  Minn.  614, 
49  NW  206.  24  AmSR  246.  13  LRA 
696  [qual  DuLaurans  v.  St.  Paul,  etc., 
R.  Co..  15  Minn.  49,  2  AmR  102]. 

Befuaal  to  pay  extra  chart**  as 
grounds  for  ejection  see  generally 
infra   5   1178. 

48.  Sage  v.  Evansvllle.  etc.,  R 
Co.,   134  fnd.   100,  33   NE  771. 

47.  Authority  of  agent  In  general 
to  accept  passenger  Bee  supra  {  1046. 

Direct  or  mistake  of  agent  In  sale 
of  ticket  see  Infra  55  1182-1184. 

Waiver  of  conditions  by  agent  see 
infra  55  U46,  1147. 

48.  Winters  v.  Cowen,  90  Fed. 
99    [alt    96    Fed.    929.    37    CCA    628]; 


Southern  R.  Co.  v.  Marshall,  111  Ky. 
560.  64  SW  418.  23  KyL  813. 

49.  Ga. — Southern  R.  Co.  v.  Daugh- 
drill,  11  Ga.  AT  603,  76  SE  926. 

Ky. — Louisville,  etc.,  R.  Co.  v.. 
Spurting.  160  Ky.  819,  170  SW  192, 
AnnCasl916A   487. 

Mich. — Hayes  v.  Wabash  R.  Co., 
163  Mich.  174,  128  NW  217.  31  LRA 
NS   229   and  note. 

Mo. — Cornell  v.  Chicago,  etc.,  R. 
Co..  143  Mo.  A.  698,  128  SW  1021. 

S.  C.— Saunders  v.  Atlantic  Coast 
Line  R.  Co..  101  S.  C.  11.  85  SE  167; 
Smith  v.  Southern  R.  Co.,'  88  S.  C. 
421.  70  SE  1057.  34  LRANS  708. 

Tex. — Gulf,  etc.,  R.  Cd.  v.  Moor- 
man.   (Civ.  A.)   46  SW  662. 

[a]  Scope  of  authority. — It  is  a 
ticket  agent's  duty,  and  therefore 
within  the  scope  of  his  authority, 
correctly  to  inform  passengers  re- 
garding their  tickets,  and  to  provide 
them,  on  payment  of  their  fares, 
with  proper  tickets,  and  a  passenger 
may  rely  on  the  agent's  assurances 
*s  to  the  sufficiency  of  a  ticket,  the 
carrier  being  liable  for  errors  of  such 
agent  resulting  in  injury  to  the  pas- 
senger. Smith  v.  Southern  R.  Co., 
88  S.C.  421,  70  SE  1067,  34  LRANS 
708. 

50.  Southern  R.  Co.  v.  Marshall, 
111  Ky.  660.  64  SW  418,  23  KyL  813. 

fa]  Bole  applied. — A  carrier, 
after  acting  on  a  contract  with 
knowledge  of  the  fact  that  it  had 
been  made  by  a  clerk  assuming  to 
act  as  general  passenger  agent,  can- 
not deny  his  authority.  Southern  R. 
Co.  v.  Marshall,  ill  Ky.  660,  64  SW 
418.   23   KyL  813. 

61.  O'Rourke  v.  Citizens'  St.  R. 
Co..  103  Tenn.  124,  62  SW  872,  76 
AfciSR  639.  46  LRA  614;  Gulf,  etc., 
R.  Co.  v.  Copeland,  17  JTex.  Civ.  A. 
55.  42  SW  239. 

As  to  effect  of  mistake  of  agent  or 
'conductor  in  not  furnishing  the  pas- 
senger the  proper  evidence  of  his 
right  to  transportation  see  infra 
55    1182-1186. 

88.    Shoenig     v.     Atlantic     Coast 


Line   R.    Co.,   17   Ga.   A.    S60,   86   SS 
»40. 

53.  Atchison,  etc.,  R.  Co.  v. 
Cameron,  66  Fed.  709,  14  CCA  358; 
Shoenig  v.  Atlantic  Coast  Line  R. 
Co..  17  Ga.  A.  350,  86  SE  940;  Hanlon 
v.  Illinois  Cent  R  Co..  109  Iowa  136, 
80  NW  223 

[a]  Illustration. — Representations 
of  the  ticket  agent  to  the  purchaser 
of  an  ordinary  railroad  ticket,  con- 
taining a  statement  that  it  is  good 
for  passage  between  certain  points 
If  used  within  one  day  from  date  of 
sale,  not  made  at  the  time  the  ticket 
was  sold,  but  on  the  next  day,  al- 
though within  twenty-four  hours 
after  the  sale,  to  the  effect  that  the 
ticket  would  be  good  and  might  be 
used  after  the  expiration  of  one  day 
from  the  date  of  sale,  are  not  bind- 
ing on  the  company.  Hanlon  v. 
Illinois  Cent.  R  Co..  109  Iowa  131, 
80   NW  223. 

[bl  In  order  to  hold  a  connectliif 
oarrur  liable  for  the  representations 
made  by  a  foreign  ticket  agent,  which 
are  Incorrect  and  different  from  the 
information  given  by  Its  published 
time  cards,  they  must  be  practically 
coincident  with  the  purchase  of  the 
ticket.  Atchison,  etc.,  R  Co.  v. 
Cameron,  66  Fed.  709.  14  CCA  361 
(where  the  conversation  occurred 
three,  weeks  before  the  ticket  was 
bought,  and  there  was  nothing  to 
show  that  the  ticket  was  bought  on 
the  faith  of  the  representations). 

84.  Comer  v.  Foley.  98  Ga.  678. 
25  SE  671;  Frank  v.  Ingalls,  41  Oh. 
St.  660. 

88.  Louisville,  etc..  R.  Co.  v.  Spur- 
ling.  160  Ky.  819,  170  SW  192,  Ann 
Casl916A    487. 

68.  Illinois  Cent.  R.  Co.  v.. Harper, 
83  Miss.  560,  36  S  764.  102  AmSR  469, 
64  LRA  288;  Miller  v.  King.  21  App. 
Div.  192,  47  NTS  534;  Coleman  v. 
Southern  R.  Co.,  138  N.  C.  351.  BO  SE 
690;  Gulf,  etc.,  R.  Co.  v.  Moorman, 
(Tex.  Civ.  A.)  46  SW  662. 

fa]  BsHsnoc  on  Information.— 
While  it  is  the  duty  of  a  person  pur- 
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taken,*7  the  time  of  arrival  at  the  passenger's 
destination,58  or  the  stopping  of  the  train  at  a 
certain  station.69  An  agent  having  authority  to 
make  all  usual  and  ordinary  contracts  of  carriage 
may  guarantee  connection  at  an  intermediate  sta- 
tion;80 but  a  statement  by  the  agent  that  the  train 
would  make  close  connections  at  a  certain  point  is 
not  such  a  guaranty.81  But  a  carrier  is  not  liable 
for  agreements  or  special  contracts  made  by  an 
agent,  not  within  the  scope  of  his  authority.8*  Thus 
the  carrier  has  been  held  not  liable  for  the  repre- 
sentations of  a  ticket  agent  that  a  ticket  may  be 
used  by  one  other  than  the  original  purchaser,  or 
that  the  conductor  would  transport  without  a  ticket 
one  who  had  lost  his  ticket.*4 

Railroad  conductors  may  make  reasonable 
arrangements  as  to  passengers  transported  under 
their  direction.85    But  every  one  is  bound  to  know 


that  a  conductor  has  no  general  power  to  run  his 
train  except  in  conformity  to  the  schedule;88  and 
it  has  been  held  that  a  railroad  company  is  not 
bound  by  the  agreement  of  a  conductor  as  to  the 
stopping  of  his  train  at  a  certain  station,  not  a 
regular  station,67  or  by  his  agreement  to  forward 
a  passenger  where  his  train  has  been  delayed  by 
unavoidable  accident,88  or  by  his  agreement  to  give 
a  passenger  special  notification  of  the  arrival  of  a 
train  at  a  certain  place.68 

Conflicting  directions.  Where  the  conductor  and 
an  ordinary  employee  make  to  a  passenger  con- 
flicting statements  as  to  the  movement  of  the  train, 
the  passenger  should  act  on  the  former's  direc- 
tions, and  if  he  follows  those  of  the  other  to  his 
detriment  he  has  no  cause  of  action  against  the 
company.70 

[4  1117]  3.  Nature  and  Effect  of  Ticket71- 


chasing  a  railroad  ticket  to  Inform 
himself  as  to  the  movement  of  train b, 
yet.  If  he  possesses  no  knowledge  on 
that  subject,  he  may  rely  on  Informa- 
tion received  from  the  ticket  agent 
whom  the  company  authorizes  to  con- 
tract for  transportation.  Gulf,  etc., 
R.  Co.  v.  Moorman,  (Tex.  Civ.  A.)  46 
SW  C<2.  See  also  Infra  {9  1229, 
12J0. 

ST.  Southern  R  Co.  v.  Nowlln, 
156  Ala.  222.  47  S  180,  180  AmSR  91; 
Mace  v.  Southern  R.  Co..  -161  N.  C. 
404.  66  SB  242,  24  LRANS  1178  and 
note;  Drlggs  v.  Southern  R.  Co.,  98 
S.  C.  100.  81  SE  431;  St.  Louis  South- 
western R  Co.  v.  White,  99  Tex.  859, 
89  SW  746,  122  AmSR  631,  2  LRANS 
110  and  note,  13  AnnCas  966  [rev 
(Civ.  A)  86  SW  71]. 

[a]  Illustrations.— (1)  An  agent. 
In  an  office  maintained  by  a  carrier 
for  the  purpose,  among  others,  of 
giving  Information  to  Intending  pas- 
sengers in  reference  to  routes  of 
travel,  was  acting  within  the  scope 
of  his  authority  In  representing  that 
a  designated  route  was  the  best  and 
quickest.  Southern  R  Co.  v..  Now- 
lln, 166  Ala.  222,  47  S  180,  130  AmSR 
91;  St.  Louis  Southwestern  R.  Co.  v. 
White.  9»  Tex.  869,  89  SW  746,  122 
AmSR  631,  2  LRANS  110,  12  Ann 
Cas  965  [rev  (Civ.  A.)  86  SW  71]. 
(2)  Where  a  passenger's  ticket  pro- 
vides that  it  Is  good  "via  short  line 
only,"  and  he  does  not  know  which 
or  the  two  routes  Is  the  shorter,  he 
may  rely  on  the  statement  of  the 
ticket  agent  as  to  which  route  he  can 
take.  Mace  v.  Southern  R.  Co.,  151 
N.  C.  404,  66  SB  242,  24  LRANS  1178. 
(!)  Where  a  carrier's  ticket  agent 
sold  passengers  certain  mileage  books 
on  the  representation  that  they  might 
be  used  over  a  specified  route,  which 
was  untrue,  and  the  passengers  were 
damaged  thereby,  the  carrier  was 
liable  for  the  damages,  although  the 
passengers  by  examination  of  the 
book  and  tariffs  might  have  ascer- 
tained the  contrary.  Drlggs  v. 
Southern  R  Co.,  98  S.  C.  100,  81  SE 
431. 

fb]  Fraudulent  representations.— 
Where  a  ticket  agent,  on  being  asked 
as  to  the  best  route  to  a  certain 
point,  made  representations  Induc- 
ing the  purehase  of  a  ticket  over  his 
own  line,  with  Intent  to  induce  such 
purchase,  regardless  of  whether  or 
not  it  was  the  best  road,  and  said 
road  was  not  the  best,  such  act  was 
a  fraud  on  plaintiff,  and  it  makes  no 
difference  whether  the  agent  knew  or 
could  have  known  of  the  fact  that 
the.  line  suggested  was  not  the  best, 
and  defendant  is  liable  for  the  in- 
juries resulting  from  such  represen- 
tation. St.  Louis  Southwestern  R. 
Co.  v.  White.  99  Tex.  359.  89  SW 
746,  122  AmSR  631.  2  LRANS  110, 
13  AnnCas  9«B  [rev  (Civ.  A.)  86  SW 
71]  (holding  also,  that,  where  a  per- 
son desiring  to  make  a  journey  with 
his  wife  who  was  in  delicate  health 
inquired  of  a  carrier's  ticket  agent 
as  to  the  best  route,  and  was  di- 
rected to  take  the  route  which  they 
traveled,  for  which  the  agent,  sold 


tickets,  and  thetr  were  out  four  days 
and  three  nights  and  made  four 
changes,  during  one  of  which  the 
wife  was  Injured  while  alighting 
from  a  car.  and  there  was  another 
route  over  which  he  could  have  gone 
and  reached  the  destination  in  much 
less  time  and  with  less  changes,  he 
was  entitled  to  recover  against  the 
carrier  compensation  for  any  Injury 
resulting;  to  his  wife  from  any  negli- 
gence of  the  carrier  on  Its  own  line, 
and  on  account  of  her  having  to 
make  a  greater  number  of  changes 
of  trains  than  she  would  otherwise 
have  been  compelled  to  make,  and 
for  any  injury  which  she  sustained 
In  necessarily  being  on  the  way 
longer  than  if  she  had  taken  the 
other  route,  excluding  any  delays 
that  may  have  occurred  from  a  fail- 
ure of  the  trains  over  other  railroads 
to  be  run  on  schedule  time). 

58.  Dresser  v.  Canadian  Pac.  R. 
Co.,  116  Fed.  281,  63  CCA  659;  Tur- 
ner v.  Great  Northern  R.  Co.,  16 
Wash.   213.   46  P   243,   65  AmSR  883. 

[a}  Moke*  agent  a*  union  depot. 
—A  purchaser  of  a  ticket  from  a 
ticket  agent  at  a  union  depot,  selling 
tickets  furnished  by  defendant  rail- 
road company  and  accepted  by  it,  is. 
In  the  absence  of  a  showing  that  he 
neglected  other  reasonable  means  of 
information,  entitled  to  rely  on  the 
agent's  statements  as  to  the  time 
of  arrival  of  the  train  at  his  point 
of  destination.  Turner  v.  Great 
Northern  R.  Co.,  15  Wash.  213,  46  P 
243.   65   AmSR  883. 

[b]  A  oasual  statement  by  an 
agent  at  the  time  of  the  purchase  of 
the  ticket,  but  not  shown  to  have 
been  made  prior  to  the  purchase,  and 
which  was  no  part  of  the  considera- 
tion on  which  the  purchase  was 
made,  that  plaintiff  would  reach  a 
certain  point  before  the  close  of 
navigation,  did  not  constitute  a  con- 
tract by  defendant  to  act  as  through 
carrier,  or  to  transport  plaintiff  to 
his  destination  before  the  close  of 
navigation.  Dresser  v.  Canadian  Pac. 
R.   Co.,  lie  Fed.   281,  53  CCA  559. 

59).  Louisville,  etc,  R  Co.  v. 
Scott.  141  Ky.  538,  133  SW  800,  34 
LRANS  206,  AnnCasl912C  547  and 
note;  Gulf,  etc,  R  Co.  v.  Moorman, 
(Tex.  Civ.  A.)   46  SW  662. 

[a]  XUustsmtUnu— The  agent  of 
a  carrier,  in  charge  of  one  of  its 
passenger  stations  at  which  tickets 
are  sold,  has  implied  authority  to 
agree  with  and  to  furnish  Informa- 
tion to  persons  desiring  to  become 
passengers  that  a  train  not  scheduled 
to  stop  at  a  certain  point  will  stop 
there  to  let  him  on  or  off,  so  that 
the  company  -will  be  bound  by  his 
representations,  the  person  with 
whom  he  makes  the  agreement,  or 
to  whom  he  gives  the  information, 
not  being  shown  to  have  known  that 
it  was  not  within  his  power  or  au- 
thority to  make  the  arrangement  or 
to  give  the  information.  Louisville, 
etc.,  R.  Co.  v.  Scott,  141  Ky.  538,  133 
SW  800.  34  LRANS  206,'  AnnCas 
1912C  647  and  note. 

[b]     Station   porter's    authority,— 


In 


A  person  purchasing  a  return  ticket 
from  a  station  porter  who  was  fre- 
quently In  charge  of  the  ticket  office 
with  the  knowledge  of  the  ticket 
agent,  on  an  agreement  that  a 
certain  train  should  stop  at  that 
place,  Is  entitled  to  rely  on  his  au- 
thority to  make  the  agreement,  and 
the  company  will  be  bound  thereby. 
Gulf,  etc.,  R.  Co.  v.  Moorman,  (Tex. 
Civ.  A.)    46  SW  662. 

60.  Hayes  v.  Wabash  R.  Co.,  163 
Mich.  174,  128  NW  217,  21  LRANS 
229  and  note. 

81.  Latour  v.  Southern  R.  Co., 
71  S.  C.  632,  51  SE  265. 

63.  Cuosso  v.  Maine  Cent  R.  Co., 
112  Me.  560,  91  A  1006;  Gerardy  v. 
Louisville,  etc.,  R  Co.,  62  Misc.  466, 
102    NTS   548. 

[a]  Partial  payment*— A  railroad 
station  'agent  has  no  authority  to 
contract  for  the  transportation  of  a 
party  of  men  to  his  station  without 
receiving  the  full  consideration  for 
the  transportation  or  arranging  for 
Its  payment  on  call  for  the  tickets. 
Cuosso  v.  Maine  Cent.  R.  Co.,  112  Me. 
560.   91   A   1006. 

63.  Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  SE  163. 

laestrlotlon  of  use  of  tloket  to 
original  purchaser  see  infra  S   1122. 

64.  Texas,  etc.,  R.  Co.  v.  Smith, 
38  Tex.  Civ.  A.  4,  84  SW  852. 

65.  Wright  v.  Glens  Falls,  etc.. 
R  Co..  24  App.  Dlv.  617,  48  NTS 
1026;  Chicago,  etc.,  R  Co.  v.  Burns, 
(Civ.  A)  104  SW  1081  [aff  101  Tex. 
329.  107  SW  49]. 

[a]  The  representation  of  a  street 
rail  road  conductor  to  a  prospective 
passenger  regarding  the  rate  of  fare 
Is  binding  on  the  company.  Wright 
v.  Glens  Falls,  etc,  R.  Co.,  24  App. 
Dlv.  617.  48  NTS  1026. 

06.  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157. 

67.  Ohio.  etc..  R  Co.  v.  Haton,  60 
Ind.  12.  But  see  Texas,  etc.,  R  Co. 
v.  Elliott,  22  Tex.  Civ.  A.  31,  64  SW 
410  (holding  that,  where  a  conductor 
was  In  charge  of  a  train  and  had  ap- 
parent authority  to  contract  with  a 
fasaenger  to  stop  at  a  certain  ata- 
lon,  and  he  had  frequently  made  and 
carried  out  such  contracts,  his  agree- 
ment with  the  passenger  to  stop  at 
such  station  Is  binding,  although 
contrary  to  rules  of  the  company 
which  are  unknown  to  the  passen- 
ger). 

Performance  of  oontract  or  duty 
to  transport  on  a  proper  train  or  con- 
veyance see  Infra  H  1230,  1231. 

88.  Houston,  etc.,  R.  Co.  v. 
Rogers,  16  Tex.  Civ.  A.  19,  40  SW 
201. 

69.  St.  Louis  Southwestern  R.  Co. 
v.  McCullough,  18  Tex.  Civ.  A  624, 
46  SW  324. 

Duty  to  announce  or  give  notice  of 
arrival  at  station  generally  see  Infra 
S|  1271-1273. 

TO.  Dillon  v.  Lindell  R  Co.,  71 
Mo.  A.  621. 

71.  Conclusiveness  of  tloket  m 
between  oonduotor  and  passenger  see 
infra  »  HS*  11««. 


692     [IOC.  J.] 


CARRIERS 


[§  1117 


General  There  has  been  some  diversity  of  opinion 
as  to  whether  a  railroad  ticket,  or  other  similar 
ticket  entitling  the  passenger  to  transportation,  is 
to  be  deemed  a  contract."  .The  ordinary  ticket  is 
not  a  contract  in  itself  but  is  in  the  nature  of  a 
receipt,  and  is  evidence  of  the  right  to  transporta- 
tion furnished  to  the  passenger  in  consequence  < of  a 
contract  to  carry,  and  intended  to  enable*  the  pas- 
senger to  secure  transportation,  under  the  rules 
and  regulations  of  the  carrier  in  performance  of 
such  contract;™  and  this  rule  applies  to  a  transfer 
ticket  of  a  street  railroad  company.7*  The  actual 
contract  between  the  carrier  and  the  passenger,  made 


when  the  ticket  is  purchased,  governs,  notwith- 
standing recitals  in  the  ticket,"  and  a  passenger 
has  a  right  to  assume  that  a  ticket  delivered  to  him 
conforms  to  his  contract;"  but  either  party  may 
prove  the  rejection  or  waiver  of  any  terms  therein 
indorsed."  Where,  however,  a  ticket  purports  to 
be  a  epmplete  agreement  and  sets  out  the  terms  of 
a  special  contract,  it  is  to  be  looked  to  as  the  evi- 
dence of  the  contract,  and  is  conclusive  as  to  its 
terms."  It  has  been  held  that  a  ticket  is  both  a 
receipt  and  a  contract,  the  acknowledgment  of  the 
receipt  of  the  passenger's  fare  and  of  the  obliga- 
tion to  carry  him  on.  the  terms  specified."    A  non- 


78.  See  Louisville,  etc.,  R.  Co.  v. 
Wright,  18  Ind.  A.  126,  47  NE  491; 
Hlbbard  v.  New  York,  etc.,  R.  Co.,  15 
N. .  T.  456;  Dietrich  v.  Pennsylvania 
R.  Co.,  71  Pa.  432,  10  AmR  711. 

73.  U.  8. — New  York,  etc,  R.  Co. 
v.  Winter.  143  U.  S.  60,  12  SCt  356. 
36  L.  ed.  71;  Harmon  v.  Jensen,  176 
Fed.  61 »,  100  CCA  116,  20  AnnCas 
1224;  Hudson  v.  Kansas  Pac  R.  Co., 
»  Fed.  879,  3  McCrary  249. 

Cal. — Justls  v.  Atchison,  etc.,  R. 
Co..  12  Cal.  A.  689,  108  P  828. 

Ga. — Aiken  v.  Southern  R.  Co.,  118 
Ga.  118,  120,  44  SB  828,  98  AmSR 
107,  62  LRA  666   [quot  Cyc]. 

111. — Chicago,  etc.,  R.  Co.  v.  Dum- 
ser,  161  111.  190,  43  NE  698. 

Ky. — Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.   473.  146  SW  1110. 

Me. — Burnham  v.  Grand  Trunk  R. 
Co.,  68  Me.  298,  18  AmR  220. 

Md. — Western  Maryland  R.  Co.  v. 
Stocksdale,  83  Md.  246,  84  A  880. 

Mass. — Lewis  v.  New  York  Sleep- 
ing Car  Co..  143  MasB.  267.  9  NE  615, 
58  AmR  135;  Sears  v.  Eastern  R  Co., 
14  Allen  433,  92  AmD  780. 

Mo. — Logan  v.  Hannibal,  etc.,  R. 
Co.,  77  Mo.  668;  Cornell  v.  Chicago, 
etc.,  R.  Co.,  143  Mo.  A.  698,  128  SW 
1021. 

Mont. — Sanden  v.  Northern  Pac.  R. 
Co..  43  Mont.  209,  115  P  408,  34  LRA 
NS  711. 

Nebr. — Chollette  v.  Omaha,  etc.,  R. 
Co..  26  Nebr.  159,  41  NW  1106,  4  LRA 
136. 

N.  H. — Gordon  v.  Manchester,  etc., 
R.  Co.,  52  N.  H.  696.  18  AmR  97; 
Johnson  v.  Concord  R.  Corp.,  46  N. 
H.  213.  88  AmD  199. 

N.  J. — Wood  v.  Delaware,  etc.,  R. 
Co..  73  N.  J.  L.  367,  63  A  867:  Run- 
yan  v.  New  Jersey  Cent.  R.  Co.,  61 
N.  J.  L.  637,  41  A  367.  68  AmSR  711. 
43  LRA  284;  Pennsylvania  R.  Co.  v. 
Parry.  65  N.  J.  L.  551,  27  A  914,  39 
AmSR  654,   22  LRA  251. 

N.  Y. — Elmore  v.  Sands,  54  N.  Y. 
612,  12  AmR  617;  Rawson  v.  Penn- 
sylvania R.  Co.,  48  N.  Y.  212,  8  AmR 
543;  Van  Busklrk  v.  Roberts,  31  N. 
Y.  661;  Quimby  v.  Vanderbilt,  17  N. 
Y.  306,  72  AmD  469;  Hlbbard  v.  New 
York,  etc.,  R.  Co.,  16  N.  Y.  456;  Pier 
v.  Finch.  24  Barb.  514 ;  NevinB  v.  Bay 
State  Steamboat  Co.,  17  N.  Y.  Super. 
225. 

N.  C. — Norman  v.  East  Carolina  R. 
Co..  161  N.  C.  830,  77  SB  345,  Ann 
Casl914D  917. 

Oh. — Pennsylvania  Co.  v.  O'Con- 
nell,  84  Oh.  St.  218,  95  NE  773.  Ann 
Casl912C  540;  Frank  v.  Ingalls,  41 
Oh.  St.  560;  Baltimore,  etc..  R.  Co.  ▼. 
Campbell.  36  Oh.  St.  647.  38  AmR 
617;  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St.  467. 

Pa. — Sleeper  v.  Pennsylvania  R. 
Co.,  100  Pa.  269,  46  AmR  380;  Diet- 
rich v.  Pennsylvania  R.  Co.,  71  Pa. 
432,  10  AmR  711. 

Tenn. — Cincinnati,  etc.,  R.  Co.  v. 
Harris,  115  Tenn.  601,  91  SW  211.  6 
LRANS  779;  Watson  v.  Louisville, 
etc.,  R.  Co.,  104  Tenn.  194.  56  SW 
1024.  49  LRA  464;  O'Rourke  v.  Citi- 
zens' St.  R.  Co..  103  Tenn.  124,  52  SW 
872,  76  AmSR  639,  46  LRA  614; 
Louisville,  etc..  R.  Co.  v.  Turner,  100 
Tenn.  213,  47  SW  223,  43  LRA  140. 

Tex. — International,  etc.,  R.  Co.  v. 
Ing,  29  Tex.  Civ.  A.  398.  68  SW  Til. 

TJtah. — McCollum  v.  Southern  Pac. 


Co..  31  Utah  494,  88  P  663. 

Vt.— Jerome  v.  Smith,  48  Vt.  280, 
21   AmR  125. 

Eng. — Burke  v.  South  Eastern  R. 
Co.,  f  C.  P.  D.  1. 

Can. — Reg.  v.  McLeod,  8  Can.  S. 
C.  1. 

"Ordinarily  a  ticket  is  not  a  con- 
tract, but  is  a  means  adopted-  for 
convenience  to  enable  the  persons  in 
charge  of  trains  to  recognise  the 
holder  as  entitled  to  passage,  and  to 
be  taken  up  by  the  conductor  or 
ticket  collector  as  his  voucher." 
Chicago,  etc.,  R.  Co.  v.  Dumser,  161 
111.  190.  194.  48  NE  698. 

[a]  "The  ordinary  card  ticket  for 
which  full  fare  is  paid  is  generally 
regarded  as  a  mere  token  or  check, 
the  purpose  of  which  is  to  Indicate 
the  route  over  which  the  passenger 
must  travel.  Upon  a  sale  of  it  the 
law  makes  the  contract."  Sanden  v. 
Northern  Pac  R.  Co.,  43  Mont  209, 
218,  116  P  408,  84  LRANS  711. 

[b]  &  the  absence  of  evidence  to 
the  oomtracy,  railroad  tickets  are  not 
deemed  to  be  contracts  in  writing, 
and  no  presumption  arises,  from  the 
purchase  of  a  ticket,  that  the  ordi- 
nary duties  of  a  carrier  Imposed  by 
law  are  modified  in  the  ticket.  Mc- 
Collum v.  Southern  Pac.  Co.,  31  Utah 
494.  88  P  663. 

CcJ  Xushand  purohaslng  ticket  for 
wife.— The  purchase  of  an  ordinary 
railroad  ticket  by  a  husband  for  his 
wife,  although  he  pays  for  it,  does 
not  constitute  a  contract  between 
the  husband  and  the  company  for 
the  safe  transportation  of  the  wife. 
Georgia,  etc..  R.  Co.  v.  Brown,  120 
Qa.  880.  47  SB  942. 

[d]  Bailroed  tiolrats  for  passage 
over   several    routes,    which    do    not 

Purport  to  be  contracts,  are  not  con- 
racts,  but  are  rather  in  the  nature 
of  receipts  for  the  separate  portions 
of  the  passage  money,  and  their  of- 
fice is  to  serve  as  tokens  to  enable 
the  persons  having  charge  of  the  ves- 
sel and  carriages  of  the  company 
to  recognise  the  bearers  as  parties 
who  are  entitled  to  be  received  on 
board.  Quimby  v.  Vanderbilt,  17  N. 
Y.  806,  312,  72  AmD  469. 

[e]  Memorandum  ■■  As  between 
the  passenger  and  the  carrier,  a 
ticket  is  a  mere  memorandum  of  the 
contract  of  transportation,  the  real 
terms  of  which  are  entered  into  be- 
fore the  delivery  of  the  ticket.  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
472.  146  SW  1110. 

[f]  Inserted  or  »—»»•"*  condi- 
tions.— As  to  other  conditions  in- 
serted tn  or  annexed  to  an  ordinary 


passenger  ticket  not  treated  as  a 
irt  of  the  contract  see  Infra  I  }18C. 
74.     Golden  v.  Pittsburg  R.  Co.,  28 


Pa.  SuDer.  113. 

[a]  A  transfer  tieket  of  a  street 
railroad  ootnpaaur  is  evidence  of  the 
contract  as  made  out  and  punched 
by  the  carrier,  and  if  It  fails  to  dis- 
close the  true  contract  the  fault  is 
with  the  carrier  which  is  responsible 
for  the  natural  consequences  of  vari- 
ances; and  it  is  Immaterial  that  the 
transaction  for  the  carriage  was  con- 
ducted through  several  conductors. 
Instead  of  one;  their  combined  acts 
constitute  but  one  continuous  act  of 
the  carrier.  Golden  v.  Pittsburg  R. 
Co.,  28  Pa.  Super.  818. 


Transfers  generally  see  Infra  {{ 
1244-1268. 

78.  Cincinnati,  etc,  R.  Co.  v.  Har- 
ris. 115  Tenn.  601,  91  SW  211.  5  LRA 
NS  779  and  note;  Louisville,  etc.,  R. 
Co.  v.  Turner,  100  Tenn.  218,  47  SW 
223.  43  LRA  140;  Texas,  etc.,  R.  Co. 
v.  Wynn,  44  Tex.  Civ.  A.  29,  97  SW 
606. 

[al  Contravening  rights,— A  ticket 
which  seeks  to  contravene  or  limit 
the  rights  of  the  passenger  as  agreed 
on  In  the  contract  actually  made  is 
an  unreasonable  Imposition  which 
should  not  receive  recognition  in  law. 
Texas,  etc.,  R.  Co.  v.  Wynn,  44  Tex, 
Civ.  A.  29.  97  SW  606. 

7n-  Harmon  v.  Jensen,  176  Fed. 
519.  100  CCA  116,  20  AnnCas  1224; 
O'Rourke  v.  Cltlsens'  St.  R  Co.,  103 
Tenn.  124,  62  SW  872,  76  AmSR  611. 

46  LRA  614;  Texas,  etc.,  R.  Co.  v. 
Wynn,  44  Tex.  Civ.  A.  29.  97  SW  606; 
Gulf,  etc.,  R.  Co.  v.  Copeland.  17  Tex. 
Civ.  A.    55,  42   SW   289. 

77.  Burnham  v.  Grand  Trunk  R 
Co..  63  Me.  298.  18  AmR  220.  But 
see  Rolfs  v.  Atchison,  etc.,  R.  Co.,  6< 
Kan.  272,  71  P  626  (whore  it  was 
held  that  parol  evidence  of  state- 
ments made  by  the  agent  at  the  time 
of  sale  of  the  ticket,  contradictory  to 
the  positive  terms  and  stipulations 
contained  in  the  ticket,  la  inadmis- 
sible, but  where  what  passes  be- 
tween the  ticket  agent  and  the  pas- 
senger at  the  time  of  purchase  Is  in- 
dependent of  and  additional  to  the 
ticket  provisions.  It  is  provable  by 
evidence  independent  or  and  addi- 
tional to  the  ticket). 

7*.  Ind. — Terre  Haute,  etc,  R  Co. 
v.  Fltagerald,  47  Ind.  79;  Louisville, 
etc.,  R.  Co.  v.  Wright,  18  Ind.  A  125, 

47  NE  491;  Calloway  v.  Mellett,  IS 
Ind.  A  316,  44  NE  198,  57  AmSR  238. 

Me. —  Crabtree  v.  Washington 
County  R.  Co.,  101  Me.  485.  64  A  842; 
Keeley  v.  Boston,  etc.,  R.  Co-  67  Ma 
163,  24  AmR  19. 

Md. — Western  Maryland  R.  Co.  v. 
Stocksdale,   83   Md.   245,   34  A   880. 

Miss. — Howard  v.  Chicago,  etc,  R. 
Co..  61  Miss.  194. 

Nev. — Zetler  v.  Tonopah,  etc.,  R 
Co..  35  Nev.  881,  389,  129P  299.  LRA 
1916A   1270    [cit  Cyc]. 

N.  C— Harvey  v.  Atlantic  Coast 
Line  R  Co..  153  N.  C.  567,  (9  SB  627. 

"We  must  therefore  give  to  a 
ticket  a  more  extensive  signification 
than  a  mere  receipt  or  voucher. 
.  .  .  When  it  Is  so  drafted  as  to 
Impose  an  affirmative  obligation  upon 
either  party,  it  amounts  to  a  con- 
tract, and  must  be  construed,  and 
the  rights  and  obligations  of  the 
parties  thereunder  determined,  by 
the  law  of  contracts  in  general. 
Calloway  v.  Mellett,  16  Ind.  A  366. 
44   NE  198,   199,  57  AmSR  238. 

[a]  Advertisements  are  inadmis- 
sible to  vary  the  terms  of  such  a 
ticket.  Howard  v.  Chicago.  etc.,.R 
Co.,    61    Miss.    194. 

[b]  A  mileage  hook  as  a  contract 
of  carriage  see  Harvey  v.  Atlantic 
Coast  Line  R.  Co..  158  N.  C.  667.  6» 
SB  627. 

[c]  A  ticket  giving  the  right  to 
travel  in  one  direction  does  not  give 
a  right  to  travel  in  the  opposite  di- 
rection. Keeley  v.  Boston,  etc,  «. 
Co..  67  Me.  168.  24  AmR  19. 

79.  Richmond,  etc.,  R.  Co.  v.  Asa- 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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transferable  ticket  evidences  a  legal  contract  be- 
tween the  earner  and  the  purchaser,  and  limits  the 
benefits  of  the  contract  to  him.*0 

As  property,  a  mileage  book,  at  the  death  of  the 
one  to  whom  it  is  issued,  goes  to  his  personal  rep- 
resentatives**^ 

[♦  1118]  b.  Construction;  What  Law  Governs.8* 
If  a  ticket  is  of  doubtful  meaning,  or  ambiguous, 
it  should  be  construed  most  strongly  against  the 
carrier  by  whom  it  is  issued,  and  in  favor  of  the 
purchaser.** 

What  law  governs.  A  contract  evidenced  by  a 
railroad  ticket  is  generally  governed  by  the  law  of 
the  place  where  it  is  made,  that  is,  where  the  ticket 
is  bought.**  But  a  special  eoatract  which  affects 
only  the  remedy  is  governed  by  the  law  of  the 
forum.** 

[f  1119]  4.  Tickets  over  Connecting  Lines.**  In 
the  absence  of  any  arrangement  between  carriers 
operating. connecting  lines,  there  is  no  right  on  the 
part  of  either  to  bind  the  other  by  the  sale  of  a 
ticket  for  through  transportation  over  the  two 
lines.*7  But  where  there  is  such  an  arrangement, 
the  connecting  carrifir  is  bound  to  honor  tickets  or 
coupons  sold  by  the  initial  carier  for  transportation 
over  the  connecting  line,*"  even  after  .the  arrange- 


ment has  terminated,  if  the  purchaser  had  no  notice 
thereof.**  The  initial  carrier,  in  selling  the  ticket 
in  such  a  case,  acts  as  the  agent  of  the  connecting 
carrier,  although  there  has  been  no  direct  appoint- 
ment to  that  effect;*0  but  a  connecting  carrier  can- 
not legally  make  the  initial  carrier  its  agent  to  sell 
a  ticket  for  interstate  transportation  over  a  route 
prohibited  by  tariffs  filed  with  the  interstate  com- 
merce commission.*1  Where,  however,  the  initial 
carrier  has  exceeded  its  authority,  and  the  pur- 
chaser has  notice  of  limitations  on  such  authority, 
the  connecting  carrier  is  not  bound  to  honor  the 
ticket." 

Mileage  tickets.  Where  by  agreement  between 
two  companies  each  is  constituted  the  agent  of  the 
other  in  the  sale  of  mileage-  tickets  good  over  both 
lines,  neither  may  repudiate  a  ticket  over  its  line 
sold  by  the  other,  on  account  of  the  subsequent 
abrogation  of  the  agreement.**  But  where  the 
mileage  ticket, specifies  the  number  of  miles  that 
may  be  traveled  on  each  road,  the  portion  of  the 
ticket  unused  on  one  road  is  not  available  for  trans- 
portation on  the  other.*4** 

Refusal  to  sell  ticket  over  other  road;  penalty. 
Under  some  statutes  a  railroad  company  is  re- 
quired to  sell  tickets  over  the  lines  of  a  connecting 


by.  79  Va.  ISO,  ES  AraR  (20. 

50.  Klrby  v.  Union  Pac.  R.  Co.,  tl 
Colo.  £09,  119  P  1042,  AnnCasl91SB 
4(1. 

Sestrletloa  of  use  of  ticket  to  orig- 
inal purchaser  see  generally  infra 
II  1122-1126. 

51.  Mlnnlsh  t.  Southern  R.  Co., 
1>S  N.  C.   342.  47   SB  482. 

A*  property  within  the  meaning  of 
the  constitutional  guaranty  against 
the  deprivation  of  property  without 
due  process  of  law  see  Constitutional 
Law. 

89.  What  law  governs  limitation 
or  exemption  fromiiaMUty  for  neftt* 
renoe  see  Infra  I  1164. 

S3.  Oa. — Georgia  R.,  etc.,  Co.  v. 
Clarke,  97  Oa.  706.  25  SB  S68. 

Ind. — Cleveland,  etc..  R.  Co.  v. 
Kinsley.  27  Ind.  A.  135.  60  NE  169, 
87  AmSR  245. 

N.  Y. — Auerbach  v.  New  York 
Cent.,  etc..  R.  Co..  89  N.  Y.  281,  42 
AmR  290. 

N.  C. — Norman  v.  Bast  Carolina  R. 
Co,  161  N.  C.  830.  77  SB  845,  Ann 
Casl914E>  917. 

Oh. — Ann  Arbor  R  Co.  v.  Amos, 
85  Oh.  St.  300,  97  NE  978,  43  LRANS 
587. 

84.  Robert  v.  Chicago,  etc;,  R.  Co., 
148  Mo.  A.  96,  127  SW  926;  Galves- 
ton, etc.,  R  Co.  v.  Wiseman.  (Tex. 
C!r.  A.)  188  SW  798;  Mexican  Nat. 
R.  Co.  v.  Ware,  (Tex.  Civ.  A.)  60  SW 

[a]  Illustrations.— (1)  Where  a 
passenger  buys  a  return  trip  ticket 
In  California,  the  law  of  that  state 
governs  Its  performance.  Robert  v. 
Chicago,  etc.,  R.  Co.,  148  Mo.  A  96, 
117  SW  925.  (2)  A  contract  for  the 
carriage  of  a  passenger  and  his  bag- 
gage to  his  destination  in  Mexico 
and  return,  made  by  the  initial  car- 
rier In  Texas,  Is  governed  by  the 
laws  of  Texas.  Mexican  Nat.  R.  Co. 
y.  Ware.  (Tex.  Civ.  A.)  60  SW  343. 

88.  St.  Louts,  etc.,  R.  Co.  v.  Dy- 
sart,  62  Tex.  Civ.  A.  7,  130  SW  1047. 

(a]  Bale  applied- — A  contract 
with  a  carrier  requiring  suit  for  In- 
juries to  one  accompanying  a  ship- 
ment of  stock  to  be  brought  within 
a  specified  time  affects  onlv  the  rem- 
edy, and  is  governed  by  the  law  of 
the  forum.  St.  Louis,  etc.,  R.  Co.  v. 
Dysart.  62  Tex.  Civ.  A.  7,  130  SW 
1047. 

88.  .  Sottas  of  connecting  carrier 
see  infra  5  1262. 

sTatare  an4  extent  of  liability  see 
Infra  II  1259-1261. 

8T.  Oregon*  Short  Line,  etC;,  R.  Co. 
v.  Northern  Pac.  R.  Co.,  51  Fed.  465 
laff  61  Fed.  158,  9  CCA  409]-,  Mills  v. 


Baltimore,  etc.,  R.  Co..  Ill  Md.  260, 
73  A  886,  134  AmSR  699;  Bussey  v. 
Charleston,  etc.,  R.  Co.,  75  S.  C.  116, 
65  SB  163;  Landers  v.  Missouri,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  60  SW  628. 

fal  One  oondnotor  passing  It  does 
not  bind  other  conductor.— Where,  In 
an  action  against  a  carrier  for  re- 
fusal to  furnish  transportation,  the 
ticket  sold  showed  on  Its  face  that 
It  was  intended  to  have  coupons  for 
several  connecting  lines  over  which 
defendant  sold  It  attached  to  It  so 
that  plaintiff  could  go  to  a  certain 
place  and  return,  and  defendant  war- 
ranted the  ticket  to  be  good,  the  fact 
that  the  conductor  over  the  connect- 
ing line  passed  It.  on  the  outgoing 
trip  does  not  bind  such  connecting 
line  so  as  to  require  another  conduc- 
tor on  the  same  road  to  receive  it 
on  the  return  trip.  Bussey  v. 
Charleston,  etc.,  R.  Co.,  76  8.  C.  116, 
55   SE  163. 

'  88.  Pittsburg,  etc..  R  Co.  v. 
Berryman,  11  Ind.  A.  640,  86  NE  728; 
Brian  v.  Oregon  Short  Line  R.  Co., 
40  Mont.  109,  105  P  489,  25  LRANS 
459,  20  AnnCas  311:  Tolleson  v. 
Southern  R.  Co..  88  S.  C.  7,  70  SB 
311;  Chicago,  etc.,  R.  Co.  v.  Carroll, 
(Tex.  Civ.  A.)  151  SW  1116;  Mexican 
Cent.  R  Co.  v.  Goodman,  (Tex.  Civ. 
A.)   43  SW  680. 

[a]  If  one  company  has  the  au- 
thority, or  the  apparent  authority,  to 
Issue  tickets  for  transportation  over 
Its  own  and  connecting  lines,  and  the 
purchaser  does  not  know  of  a  want 
of  authority  for  their  issuance,  and 
Is  not  chargeable  by  the  facts  and 
circumstances  therewith,  he  acquires 
the  right  to  be  carried  on  the  ticket. 
Mexican  Cent.  R.  Co.  v.  Goodman, 
(Tex.  Civ.  A.)  43  SW  680. 

[b]  Implied  admission  of  author- 
ity.— Where  defendant's  conductor 
refused  plaintiff  transportation  on  a 
ticket  Issued  by  another  railroad 
company  over  its  own  road  and 
others,  Including  defendant's  line,  on 
the  sole  ground  that  the  time  limit 
contained  In  the  ticket  had  expired, 
his  act  was  an  Implied  determination 
that  the  issuing  road  had  authority 
to  Issue  the  ticket.  Brian  ▼.  Oregon 
Short  Line  R  Co..  40  Mont  109,  105 
P  489,  25  LRANS  459,  20  AnnCas  311. 

[c]  Chat  a  railroad,  company  has 
repeatedly  issued  tickets  similar  to 
one  sold  to  plaintiff  for  transporta- 
tion over  a  number  of  lines,  Includ- 
ing defendant's,  which  tickets'  have 
been  accepted  by  defendant,  Is  suffi- 
cient to  snow  authority  of  the  issu- 
ing company  to  sell  the  ticket  to 
plaintiff,  plaintiff  not  being  bound  to 


ascertain  whether  the  issuing  road 
is  the  agent  for  defendant.  Brian  v. 
Oregon  Short  Line  R.  Co..  40  Mont. 
109,  105  P  489.  25  LRANS  459,  20 
AnnCas  311. 

[d]  Companies  liable.— In  an  ac- 
tion against  two  railroad  companies 
which  admit  having  a  traffic  agree- 
ment, whereby  one  can  sell  tickets 
over  the  line  of  the  other,  and  a  con- 
ductor of  one  testifies  that  one  of 
them  owns  the  other,  both  are  liable 
for  his  action  In  refusing  to  honor  a 
through  ticket  and  compelling  a  pas- 
senger to  pay  her  fare  on  the  train. 
Tolleson  v.  Southern  R.  Co.,  88  S.  C. 
7,  70  SB  311. 

88.  Pittsburg,  etc.,  R.  Co.  v.  Ber- 
ryman, 11  Ind.  A.  640,  36  NE  728. 

80.  Cbwen  v.  Winters,  96  Fed. 
929,  87  CCA  628  [aff  90  Fed.  99); 
Pittsburg/,  etc.,  R.  Co.  v.  Berryman, 
11  Ind.  A.  640,  36  NE  728;  Brian  v. 
Oregon  Short  Line  R.  Co.,  40  Mont. 
109,  105  P  489,  25  LRANS  459,  20 
AnnCas  811.  See  also  cases  supra 
note  88. 

nature  and  extent  of  initial  car- 
rier's liability  generally  see  Infra  l| 
1269-1261. 

81.  Seaboard  Air  Line  R.  Co.  v. 
Patrick,  10  Ala.  A.  841,  65  8  437. 

[a]  interstate  Oommeroe  Begula- 
tions  (  36,  which  provides  that  a 
carrier  may  apply  to  through  rates 
to  or  from  points  to  or  from 
which  no  joint  rate  Is  published,  law- 
fully published  bases,  local  or  pro- 
portional, In  connection  with  other 
lawfully  published  tariffs,  is  appli- 
cable only  to  other  fares  to  or  from 
points  to  or  from  which  no  joint  fare 
is  published,  and  hence  does  not  vali- 
date a  ticket  over  a  prohibited  route 
In  accordance  with  died  tariffs, 
where  there  Is  In  force  at  the  time  a 
duly  published  Joint  rate  over  a  per- 
mitted route,  although  the  rate 
charged  is  the  sum  of  the  initial  car- 
rier's local  rate  and  a  joint  rate, 
and  although  prior  to  the  sale  of  the 
ticket  a  joint  circular  has  been  Is- 
sued, but  not  filed,  establishing  the 
through  rate  and  Joint  rate  for 
which  the  ticket  Is  sold;  and  there- 
fore such  a  ticket  is  Invalid  and  not 
good  for  passage  over  the  prohibited 
route.  Seaboard  Air  Line  R.  Co.  v. 
Patrick.  10  Ala.  A.  341.  65  8  427. 

8S.  Anderson  v.  New  York,  etc., 
R.  Co.,  I  F.  Cas.  No.  360,  6  AmLRev 
764;  Chicago,  etc.,  R.  Co.  v.  Carroll, 
(Tex.  Civ.  A.)  161  SW  1116. 

98.  Oowen  v.  Winters,  96  Fed.  929, 
37  CCA  698  [aff  90  Fed.  99]. 

--  Terre    Haute,  -etc.,    R.    Co. 
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carrier  and  is  subject  to  a  penalty  for  a  violation 
of  this  requirement.9*  Such  a  statute  is  intended 
solely  to  prevent  one  railroad  company  from  dis- 
criminating against  a  connecting  company;  but  it 
has  been  held  that  no  liability  attaches  for  the 
penalty  imposed 'for  a  refusal  to  sell  a  ticket  to  a 
point  on  the  line  of  the  connecting  company,  unless 
such  connecting  company  has  tendered  its  tickets 
and  requested  their  sale.  Where  a  connecting  line 
having  an  office  or  agency  has  on  sale  tickets  fur- 
nished by  another  connecting  railroad  and  refuses 
to  sell  them  to  a  prospective  passenger,  the  connect- 
ing line  is  subject  to  the  penalty.98 

[4  1120]  5.  Requiring  Ticket  or  Permit  on  Freight 
Train.  It  is  a  reasonable  regulation  to  require  per- 
sons wishing  to  take  passage  on  freight  trains  to 
pay  fare  or  to  procure  a  ticket99  or  a  special  per- 
mit1 in  advance.  Of  course  this  right  carries  with 
it  the  duty  on  the  part  of  the  carrier  to  afford 
reasonable  facilities  for  compliance.9 

[J  1121]  6.  Transferability  of  Tickets—*.  In  Gen- 


eral. In  the  absenee  of  a  constitutional  or  a  statu- 
tory prohibition,  or  of  a  stipulation  to  the  contrary 
on  the  face  thereof,  an  ordinary  tieket,  merely  in- 
dicating a  right  to  he  transported  by  the  carrier 
between  two  points  named  on  its  line,  is  transfer- 
able, and  the  right  to  be  transported  between  the 
points  thus  indicated  passes  by  delivery  of  the 
ticket  to  the  transferee,3  although  it  is  purchased 
from  a  scalper.4 

Ticket  in  coupon  form.  A  tieket  in  coupon  form, 
calling  for  transportation  over  connecting  lines, 
with  stop-over  privileges  under  certain  conditions, 
is  transferable  at  the  terminus  of  each  division.9 

[}  1122]  b.  Restriction  of  Use  to  Original  Pur- 
chaser*—(1)  In  General  Unless  prohibited  by 
statute  it  is  competent  for  a  carrier  of  passengers 
to  restrict  the  use  of  its  tickets  to  the  original  pur- 
chaser, and  where  by  a  stipulation  a  ticket  is  made 
nontransferable,  no  one  other  than  the  person  to 
'whom  it  is  issued  is  entitled  to  transportation 
thereon,'  as  where  the  words  "not  transferable," 


SO.  Sea  statutory  provisions, 
(a]  Til*  statutes  of  Georgia  re- 
quire railroad  companies  to  sell 
any  tickets  of  any  other  railroad1 
company  with  which  they  may  be 
directly  or  indirectly  connected  for 
passage  over  the  lines  of  such  con- 
necting; companies,  and  impose  a  pen- 
alty for  violation  of  this  require- 
ment, to  be  recovered  either  by  the 
company  discriminated  against  or  by 
the  person  offering;  to  buy  the  ticket, 
or  by  both.  Civ.  Code  ${  2299,  3301. 
[bj  Bueb.  statutes  are  not  uncon- 
stitutional as  compelling:  a  railroad 
company  to  become  the  agent  of  an- 
other railroad  or  to  appoint  another 
railroad  company  its  agent  against 
its  consent,  nor  as  depriving  a  rail- 
road of  the  right  to  select  Its  own 
agents.     Stephens  v.  Central  of  Geor- 

fia  R  Co.,  l$g  Ga.  <25.  76  SB  1041,  42 
,RANS'641   and  note,  AnnCasl918E 
809  and  note. 

97.  Jones    v.    Louisville, etc.,    R. 

Co.,  182  Ga.  11.  63  SE  627;  Wimberly 
v.  Georgia  Southern,  etc.,  R.  Co.,  5 
Ga.  A.   263.  267.  63  SE  29. 

"Before  there  can  be  discrimina- 
tion against  a  particular  railroad 
company  there  must  be  a  desire  ex- 
pressed by  it  that  at  least  as  much 
be  done  in  behalf  of  it  as  it  is  In- 
formed by  the  law  that  It  is  entitled 
to  receive  at  the  hands  of  another 
corporation.  In  other  words,  as  the 
law   requires  a  railroad  company   to 

fiut  on  sale  tickets  of  a  connecting 
Ine,  it  naturally  follows  that  If  a 
connecting  line  should  desire  its 
tickets  to  be  sold  by  such  other  rail- 
road company,  it  would  tender  such 
tickets  to  the  other  railroad  com- 
pany with  a  request  that  they  be 
sold  on  its  account."  Wimberly  v. 
Georgia  Southern,  etc.,  R.  Co.,  supra. 

98.  Stephens  v.  Central  Georgia 
R.  Co.,  138  Ga.  625,  75  SE  1041,  42 
LRANS    541,  AnnCasl913E   609. 

99.  Ark. — McCook  v.  Northrup,  65 
Ark.  226.  45  SW  647. 

111. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  AmD  133. 

Kan. — Brown  v.  Kansas  City,  etc., 
R.  Co.,  88  Kan.' 634,   16  P  942. 

Mo. — Cross  v.  Kansas  City,  etc,  R. 
Co..   56    Mo.   A.   664. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St.  467. 

Pa. — Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  422,  19  A  72,  17  AmSR  818, 
6  LRA  529;  Lake  Shore,  etc.,  R.  Co. 
v.  Greenwood,  79  Pa,  373. 

[a]  Bui*  held  reasonable. — An 
imperative  rule  forbidding  freight 
conductors  to  permit  passengers 
without  tickets  to  ride  on  their 
trains  from  ticket  stations,  and  re- 
quiring them  to  collect  from  passen- 
gers getting  on  freights  carrying 
passengers  at  nontlcket  stations  fare 
to  the  first  ticket  station  only,  noti- 
fying   them    to    provide    themselves 


there  with  tickets  to  their  destina- 
tions, is  reasonable  and  lawful.  Mc- 
Cook v.  Northup,  65  Ark.  225,  45  SW 
647;  Brown  v.  Kansas  City,  etc.,  R: 
Co..  38  Kan.  634,  16  P  942. 

1.  Thomas  v.  Chicago,  etc..  R.  Co., 
72  Mich.  356,  40  NW  463;  kills  v. 
Houston  East,  etc.,  R.  Co.,  30  Tex. 
Civ.  A.  172,  70  SW  114;  Houston,  etc., 
R.  Co.  v.  Jackson,  (Tex.  Civ.  A)  61 
SW  440-  Olson  v.  Northern  Pac.  R 
Co.,  49  Wash.  626,  96  P  150,  18  LRA 
NS  209. 

raj  Selling  ticket  without  sennit. 
—where  a  railroad  company's  rules 
required  a  passenger  wishing  to  ride 
on  a  freight  train  to  Btgn  a  special 
permit  to  be  obtained  from  its  ticket 
agent  or  conductor,  the  act  of  the 
agent  In  selling  plaintiff  a  ticket 
that  he  might  travel  on  a  freight 
train  without  mentioning  the  permit 
did  not  create  an  unconditional  con- 
tract to  carry  plaintiff,  as  the  rule 
was  a  reasonable  one  which  the 
agent  could  not  abrogate,  and  plain- 
tiff was  bound  tb  know  that  the  com- 
pany could  make  reasonable  rules 
regarding  transportation  ofpasaen- 
gers  on  freight  trains.  Ellis  ▼. 
Houston  East,  etc.,  R.  Co.,  30  Tex. 
Civ.  A.  172,  70  SW  114. 

n>]  One  holding  am  *xoorslon 
tieket  marked  "good  going  on  any 
train"  1b  not  entitled  to  ride  on  a 
through  freight  train  without  such 
permit.  Thomas  v.  Chicago,  etc.,  R. 
Co..  72  Mich.  355,  40  NW  463. 

Persons  riding  on  freight  trains  an 
passenger*  see  generally  supra  11 060. 

8.  Chicago,  etc.,  R.  Co.  v.  Flagg. 
43  111.  364,  92  AmD  183;  Cross  v. 
Kansas  City,  etc.,  R.  Co.,  66  Mo.  A 
664;  Houston,  etc.,  R.  Co.  v.  Jackson, 
(Tex.  Civ.  A.)  61  SW  440.  See  gen- 
erally supra  IS  1112,  1113. 

Opportunity  to  porch***  tioket  as 
affeoting  right  to  exact  extra  far* 
see  supra  if  1112.  1113. 

3.  U.  S. — Hudson  v.  Kansas  Pac. 
R.  Co.,  9  Fed.  879,  3  McCrary  349. 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  OoHov.  584.  108  P  172.  27  LRANS  761. 

Ga. — Spencer  v.  Lovejoy,  96  Ga. 
667.  23  SE  836.  51  AmSR  152. 

Minn. — Hoffman  v.  Northern  Pac. 
R.  Co..  46  Minn.  63.  47  NW  812;  Car- 
aten  v.  Northern  Pac  R.  Co.,  44 
Minn.  454,  47  NW  49.  20  AmSR  689, 
9  LRA  688. 

N.  T. — Peo.  v.  Caldwell.  64  App. 
Dlv.  46.  71  NTS  654  [aff  168  N.  Y. 
671   mem.   61   NE   1132  mem]. 

Oh. — Pennsylvania  Co.  v.  O'Con- 
nell.  84  Oh.  St.  218,  95  NE  773,  Ann 
Casl912C  540. 

Tex. — International,  etc..  R  Co.  v. 
In*.  29  Tex.  Civ.  A.  398,  68  SW  722. 

ta]  "A  railway  tioket,  if  unlim- 
ited a*  to  the  person  entitled  to  as* 
it,  and  almost  universally  they  are 
bo  unlimited,  is  good  in  the  hands  of 
any   person    who    may    present    it   on 


the  cars  of  the  company,  and  if 
bought  in  good  faith  and  not  for  the 
mere  purpose  «f  speculation,  or  of 
obtaining  evidence  to  support  a  con- 
templated lawsuit,  is  complete  evi- 
dence of  a  contract,  and  the  holder, 
whose  right  Is  not  otherwise  im- 
pugned,   is    not   required   to   himself 


ride  over  the  route  in  order  to  jus- 
tify the  bringing  of  an  action.  The 
requirement  that  the  purchaser  shall 


himself  ride  would  destroy  the 
transferability  of  the  contract,  and 
materially  detract  from  its  value  *n 
the  hands  of  the  purchaser."  Penn- 
sylvania Co.  v.  O'Connell,  84  Oh.  St 
218.  220.  95  NE  773,  AnnCasl912C  640. 

[b]  .  Statutory  provisions. — In 
Texas,  under  Baits  Annot.  Civ.  St 
tit  94  c  12a,  which  attempts  to  regu- 
late the  sale  of  railroad  tickets,  and 
under  certain  circumstances  prohib- 
its any  one  save  a  duly  appointed 
agent  from  making  such  sales,  but 
provides  that  It  "snail  not  apply  to 
any  person  holding  a  ticket  upon 
which  Is  not  plainly  printed  that  it  is 
a  penal  offense  for  him. or  her  to  sell. 
barter  or  transfer  said  ticket  for  a 
consideration,"  a  ticket  not  having 
the  printed  notice  is  assignable.  In- 
ternational, etc.  R.  Co.  v.  Ing,  29 
Tex.  Civ.  A.  398.  68  SW  722,   723. 

4W  Hoffman  v.  Northern  Pac  R 
Co..  45  Minn.  63,  47  NW  312;  Carsten 
v.  Northern  Pac  R.  Co..  44  Minn.  454. 
47  NW  49,  20  AmSR  589.  9  LRA  688. 

Sal*  by  broker  or  soalp**  see  gen- 
erally supra  |  1110. 

B.  Nichols  v.  Southern  Pac.  Co.. 
23  Or.  123,  31  P  296,  37  AmSR  664, 
18  LRA  65. 

e.  Forfeit*?*  of  nontransferable 
tioket  see  infra  f  1137. 

Person*  attempting  to  use  non- 
transferable tieket*  or  pa*—  a*  not 
being  p— eiuror*  see  supra  I  104«j 

7.  U.  S.— Delaware,  etc,  R.  Co.  r. 
Frank,  110  Fed.   689. 

Colo. — Klrby  v.  Union  Pac  R.  Co.. 
51  Colo.  60S,  119  P  1042.  AnnCu 
1913B  461. 

Ga. — Coyle  v.  Southern  R.  Co.,  112 
Ga.  121.   37  SE  163. 

Ind. — Baltimore,  etc.,  R  Co.  v. 
Evans,  169  Ind.  410,  82  NE  773. 

Nebr. — Post  v.  Chicago,  etc,  R 
Co..  14  Nebr.  110,  15  NW  225.  45 
AmR  100. 

N.  T. — Salomon  v.  New  York  Cent, 
etc..  R  Co..  165  App.  Dlv.  35,  ISO 
NYS  282. 

Tex. — Levinson  v.  Texas,  etc..  B- 
Co.   17   Tex.   Civ.   A.   617,   43  SW  901 

[a]  Hot  property. — A  purchaser 
from  a  carrier  of  a  nontransferable 
passenger  ticket  takes  it  subject  to 
all  its  agreements  and  limitations. 
and,  as  the  right  to  transfer  it  is 
wanting,  the  ticket  in  the  hands  oi 
a  third  person  lacks  an  essential  ele- 
ment of  property,  the  power  of  saJe 
Klrby    v.   Union  Pk 


and   transfer. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  tltl< 
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or  words  of  like  import,  are  printed  on  the  ticket.* 
Thus  a  railroad  company  may  make  special  reduced 
rate  tickets  nontransferable,  and  in  such  a  case  the 
original  purchaser  cannot  assign  or  transfer  them, 
or  any  rights  whatever  thereunder,  to  any  third 
person.9  And  under  the  Interstate  Commerce  Act10 
it  is  the  duty  of  the  railroad  company  to  prevent 
the  wrongful  use  of  such  tickets;11  but  under  such 
act  a  railroad  company  cannot  make  a  ticket  non- 
transferable unless  such  limitation  is  shown  in  its 
schedule."  The  regular  fare  may  be  required  of 
another  person  who  attempts  to  travel  on  a  ticket 
containing  such  a  restriction,  notwithstanding  he 
bought  it  on  the  assurance  of  a  pretended  but  un- 
authorized agent  of  the  company  that  it  would  be 
accepted.18 

A  train  check  issued  by  a  conductor  in  taking 
op.  a  ticket  is  not  assignable  or  transferable,  but 
is  merely  evidence  of  the  right  to  transportation 
of  the  person  to  whom  it  is  given.1* 

Special  authority  to  transfer.  Where  a  company 
delivers  a  ticket  to  a  person,  with  power  in  the 
latter  to  sell  and  transfer  the  same,  but  its  validity 
has  on  its  face  been  expressly  limited  to  the  first 
purchaser,  the  effect  of  the  transaction  is  to  con- 
stitute such  person  a  special  agent  to  dispose  of 


the  ticket  on  the  terms  named;  and  no  authority 
being  given  such  agent  to  vary  the  terms,  it  results 
that  after  a  sale  by  the  agent  and  the  insertion  of 
the  purchaser's  name,  it  becomes  valueless  in  the 
hands  of  any  other  person." 

Transferee  cannot  avoid  transfer.  The  nontrans- 
ferable clause  is  one  which  the  carrier  may  insist 
on  or  waive  at  its  election,  and  hence  a  transferee 
of  the  use  of  such  a  ticket  cannot  take  advantage 
of  the  clause  to  avoid  his  liability  to  the  owner 
of  the  ticket." 

[J  1123]  (2)  Failure  to  Affix  Signature.  Where 
the  conditions  of  a  nontransferable  ticket  contem- 
plate that  it  shall  bear  the  signature  of  the  original 
purchaser,  the  fact  that  it  is  unsigned  will  not  con- 
fer on  a  third  person  who  purchases  it  the  right  to 
ride  on  the  ticket,17  unless  it  is  originally  sold  with 
the  express  understanding  that  it  is  to  be  used  by 
such  person.1* 

[J  1124]  (S)  Ticket  Issued  in  Wrong  Name;  As- 
sumed Name.  Where  a  ticket,  on  its  face  not  trans- 
ferable, is  issued  in  the  name  of  the  wrong  person,  the 
conductor  may  refuse  to  receive  it  when  tendered  by 
the  person  for  whom  it  was  in  fact  purchased.1' 

Assumed  name.  Where  the  ticket  is  limited  to 
the  original  purchaser,  and  purports  to  contain  liis 


Whe 


R.  Co.,  61  Colo.  509,  119  P  1042,  Ann 
Casl913B  461. 
[b]  CtooA  faith  of  transferee. — 
here  one,  without  attempting  to 
conceal  hia  identity,  presents  for 
passage  a  nontransferable  ticket  la- 
sued  to  another,  and  his  claim  Is 
recognized  by  the  conductor,  he  is 
entitled  to  the  rights  of  a  passenger. 
Robostelll  v.  New  York,  etc.,  R.  Co., 
13  Fed.  79«.  See  generally  supra 
i  1044. 

8.  U.  S. — Cody  v  Central  Pac.  R. 
Co..  5  P.  Cas.  No.  2,940,  4  Sawy.  114. 

111. — Toledo,  etc,  R.  Co.,  v.  Beggs, 
86  111.  80. 

Iowa. — Way  v.  Chicago,  etc,  R. 
Co.  64  Iowa  48,  19  NW  828,  E2  AmR 
431  and  note. 

Me. — Crosby  v.  Maine  Cent.  R.  Co., 
«8  Me.   418. 

Nebr. — Post  r.  Chicago,  etc.,  R. 
Co.,  14  Nebr.  110,  IB  NW  225,  45 
AmR  100. 

Eng. — Langdon  v.  Howells,  4  Q.  B. 
D.  237 

9.  Bitterman  v.  Louisville,  etc.,  R. 
Co..  207  U.  B.  205,  28  SCt  91,  52  L. 
ed.  171.  12  AnnCas  693  [art  144  Fed. 
34,  75  CCA  1921;  Delaware,  etc.,  R. 
Co.  v.  Frank,  110  Fed.  689;  Schubach 
t.  McDonald.  179  Mo.  163,  78  SW 
1820,  101  AmSR  452,  65  LRA  136  Japp 
dism  196  U.  S.  644.  25  SCt  797,  49 
L   ed.  6321. 

10.  24  U.  S.  St.  at  L.  379.  26  V.  S. 
St.  at  L.  -865,  as  amended  by  Act 
June  29,  1906  (34  U.  S.  St.  at  L.  584 
c  3591).  See  generally  Commerce 
[7  Cyc   407]. 

11.  Bitterman  v.  Louisville,  etc., 
R.  Co.,  207  U  S.  205,  28  SCt  91,  52 
L.  ed.  171.  12  AnnCas  893  [aff  144 
Fed.  34,  76  CCA  192]. 

[a]     OoBBtruotton.  of  act — The  ex- 

£ress  recognition  In  the  act  to  regu- 
Lte  commerce  of  the  power  of  car- 
riers engaged  in  interstate  commerce 
to  issue  nontransferable  reduced  rate 
excursion  tickets,-  when  considered 
with  the  restrictions  embodied  In  the 
act  concerning  equality  of  rates  and 
with  the  prohibition  against  prefer- 
ences, must  be  regarded  as  charging 
the  carrier  with  the  duty  of  exercis- 
ing due  diligence  to  prevent  the  use 
of  such  tickets  by  other  than  the 
original  purchasers,  and  hence  causes 
the  nontransferable  clause  to  be 
operative  and  effective  against  any- 
one who  wrongfully  attempts  to  use 
such  tickets.  Bitterman  v.  Louis- 
ville, etc..  R.  Co.,  207  U.  S.  206,  28 
SCt  91,  62  L.  ed.  171.  12  AnnCas  693 
[aff  144  Fed.  34,  75  CCA  192]. 

12.  Baltimore,  etc.,  R.  Co.  v.  Ham- 
burger, 166  Fed.  84*. 


[a]     Under    the    Interstate    Oom- 

•ree  Aet  (24  U.  S.  St.  at  L.  380  c 
104  |  6)i  as  amended  by  the  act  of 
June  29,  1906  (34  U.  S.  St.  at  L.  684 
c  3591),  which,  after  requiring  car- 
riers to  publish  and  file  schedules 
showing  all  of  their  rates,  fares,  and 
charges,  provides  that  "the  schedule 
printed  as  aforesaid  by  any  such 
common  carrier  shall  plainly  state 
.  ■  ■  all  privileges  or  facilities 
granted  or  allowed,  and  any  rules  or 
regulations  which  in  any  wise 
change,  affect  or  determine  .  .  . 
the  value  of  the  service  rendered  the 
passenger,   shipper  or   consignee,"   a 

erovision  In  a  passenger's  ticket  sold 
y  a  railroad  company  making  It 
nontransferable,  where  no  such  limi- 
tation Is  shown  In  the  company's 
schedule.  Is  unlawful  and  void,  and' 
the  company  cannot  maintain  a  suit 
in  equity  based  on  such  provision  to 
enjoin  transfers  of  such  tickets. 
Baltimore,  etc.,  R.  Co.  v.  Hamburger, 
166  Fed.  849,  851. 

IS.  Drummond  v.  Southern  Pac 
Co.,  7  Utah  118,  26  P  733.  ' 

Forfeiture  of  nontransferable 
ticket  see  Infra  9  1127. 

14.  Cody  v.  Central  Pac.  R.  Co., 
6  F.  Cas.  No.  2,940,  4  Sawy.  114: 
Walker  v.  Wabash,  etc.,  R.  Co.,  16 
Mo.  A  333. 

15.  Davis  v.  South  Carolina,  etc., 
R.  Co.,  107  Ga.  420,  38  SB  487. 

IS.  Bartlett  v.  Cook,  116  App.  Dlv. 
836.  100  NTS  1086;  Cook  v.  Bartlett, 
115  App.  Dlv.  829.  100  NTS  1032. 

Ta)  Illustration. — Where  defend- 
ant purchased  a  railroad  mileage 
book  in  the  name  of  -  another,  and 
gave  the  same  to  plaintiff  for  a  con- 
sideration, to  be  used  by  him  for  a 
certain  Journey,  the  fact  that  a 
printed  regulation  therein  specified 
that  it  was  good  for  transportation 
only  when  presented  by  the  pur- 
chaser named,  and  would  be  accepted 
for  his  transportation  only  when  pre- 
sented to  the  conductor,  and  If  pre- 
sented by  any  other  person  it  would 
be  taken  up  and  forfeited,  did  not 
deprive  defendant  of  his  property 
rights  In  such  book  as  against  plain- 
tiff, the  nontransferable  clause  being 
one  which  the  carrier  could  insist  on 
or  waive  at  its  election.  Cook  v. 
Barlett,  115  App.  Dlv.  829,  100  NTS 
1032. 

17.  Rahllly  v.  St  Paul,  etc.,  R. 
Co.,  66  Minn.  153,  68  NW  853;  Drum- 
mond v.  Southern  Pac.  Co.,  7  Utah 
118,  26  P  738. 

[a]  Illustration.— Where  a  mile- 
age book  provided  that  it  was  to  be 


used  only  by  the  person  to  whom  it 
was  issued,  "whose  signature  ap- 
pears on  the  last  page,"  and  that  it 
was  "subject  to  the  conditions 
named  in  the  contract  attached  to 
and  made  part  hereof,"  one  of  which 
was  that  it  was  not  transferable,  and 
that  it  might  be  taken  up  If  pre- 
sented by  any  other  than  the  original 
holder,  whose  signature  Is  hereon," 
the  fact  that  the  original  purchaser 
never  signed  the  book  did  not  render 
it  assignable.  Rahllly  v.  St.  Paul, 
etc.,  R.  Co.,  66  Minn.  153,  68  NW  853. 

18.  Jevons  v.  Union  Pac.  R  Co., 
70  Kan.  491, '78  P  817;  Southern  Pac. 
R.  Co.  v.  Bailey,  (Tex.  Civ.  A)  91 
SW  820. 

[al  Illustrations^—  (1)  A  round 
trip  ticket,  providing  that  it  shall  be 
used  only  by  the  original  holder 
whose  signature  It  bears,  but  not 
signed  by  anyone,  sold  with  the  ex- 
press understanding  that  It  shall  be 
used  by  A  in  going  to,  and  by  B  in 
returning  from,  the  place  of  des- 
tination, is  not  void  when  presented 
by  B  on  such  return  passage,  after 
having  been  used  by  A  for  the  first 
part  of  the  Journey.  Jevons  v.  Union 
Pac.  R.  Co.,  70  Kan.  491.  78  P  817. 
(2)  Where  defendant's  ticket  agent 
sold  a  ticket  to  plaintiff's  daughter 
with  full  knowledge  that  it  was  to 
be  used  by  plaintlffT  representing  that 
If  It  was  executed  by  the  daughter 
It  could  be  used  by  plaintiff,  and  that 
It  was  not  necessary  for  plaintiff  to 
sign  it  herself  and  to  have  It  made 
to  suit  her  description,  defendant 
was  liable  for  the  refusal  of  its  train 
employees  to  honor  the  ticket. 
Southern  Pac.  Co.  v.  Bailey,  (Tex. 
Civ.  A.)   91  SW  820. 

18.  Chicago,  etc.,  R.  Co.  v.  Ban- 
nerman,  15  111.  A   100. 

[a]  Illustration.— Where  the  ap- 
pellee's husband  bought  a  nontrans- 
ferable '  thousand-mile  ticket,  and 
told  the  agent  to  Issue  It  to  E.  Ban- 
nerman,  and  the  agent,  thinking  that 
it  was  intended  for  a  man,  inserted 
"Mr."  before  the  name,  and  the 
ticket  was  presented  by  the  husband 
to  pay  his  wife's  fare,  he  stating  at 
the  .  time  to  the  conductor  that  It 
was  bought  for  his  wife,  Elsa  Ban- 
nerman,  and  the  conductor  refused 
to  receive  such  ticket  In  payment  of 
the  wife's  fare,  and  on  a  refusal  to 
pay  her  fare  put  her  off  at  the  next 
station,  using  no  unnecessary  force, 
it  was  held  that  the  appellee  could 
not  recover  damages  from  the  rail- 
road company  for  such  expulsion. 
Chicago,  etc.,  R.  Co.  v.  Bannerman, 
16  111.  A  100. 
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name  and  a  description  of  his  personal  appearance, 
and  is  issued  to  another  purchaser  under  an  as- 
sumed name  with  the  knowledge  and  assent  of  the 
agent,  the  conductor  may  not  take  up  the  ticket 
when  presented  by  the  purchaser  for  transporta- 
tion."0 

[4  1125]  (4)  Ticket  Intended  for  Several  Per- 
sons. A  ticket  may  be  limited  to  the  use  of  several 
persons,  such  as  the  purchaser  and  the  dependent 
members  of  his  family.21  It  has  been  held  that 
such  a  ticket  authorizes  a  s6n  who  is  residing  with 
the  father  as  a  member  of  his  family  to  travel 
thereon,  notwithstanding  he  has  attained  his  ma- 
jority, unless  at  the  time  of  purchase  the  pur- 
chaser is  informed  that  a  son  over  twenty-one  years 
of  age  will  not,  under  the  regulations  of  the  com- 
pany, be  allowed  to  ride  on  it.2* 

[$  1126]  (5)  Injunction.24  Persons  may  be  en- 
joined from  buying  and  selling  tickets  issued .  at 
reduced  rates  to  persons  who  contract  and  bind 
themselves  not  to  transfer  them,  the  nontransfer- 
ability being  clearly  apparent  on  the  face  of  the 
tickets.25 

[$  1127]  7.  Forfeiture  of  Ticket.  A  carrier  sell- 
ing a  ticket  at  a  reduced  rate,  under  an  agreement 
that  it  shall  not  be  transferred,  may  forfeit  it 
when  presented  by  one  not  entitled  to  ride  there- 
tinder,  particularly  where  there  is  a  stipulation 
between  the  carrier  and  the  purchaser  which  gives 
the  former  the  right  to  forfeit  the  latter 's  ticket  if 
presented  by  another  person,"  unless  the  use  of  it 

80.  Chicago,  etc.,  R.  Co.  v.  Pen- 
dergast,  75  111.  A.  133. 

01.  Baltimore,  etc.,  R.  Co.  v. 
Evans,  169  Ind.  410,  82  NK  773:  Great 
Northern  R.  Co.  v.  Harrison,  10  Excb. 
376,  156  Reprint  489. 

[a]  Contract  limitations. — That 
part  of  a  ticket  providing  that  its 
use  is  limited  to  the  purchaser  and 
the  dependent  membere  of  his 
family,  and  that  a  transfer  will  in- 
volve Its  forfeiture,  constitutes  a 
contract  between  the  purchaser  and 
the  carrier,  by  the  limitations  of 
which  he  binds  himself  by  accepting; 
the  ticket.  Baltimore,  etc ,  R.  Co. 
v.  Evans.  169  Ind.  410.  82  NE  773. 

[b]  Wnere  a  commutation  ticket 
■warn  Issued  to  a,  newspaper  for  cer- 
tain reporters,  and  was  not  transfer- 
able, and  a  reporter  on  the  same 
paper,  not  of  those  named,  was  per- 
mitted to  ride  on  it,  the  question 
whether  he  was  a  passenger  or  a 
trespasser  was  left  to  the  Jury. 
Great  Northern  R.  Co.  v.  Harrison, 
10  Exch.  376,   156  Reprint  489. 

33-  Chicago,  etc.,  R.  Co.  v.  Chis- 
holm,  79   111.  584. 

23.  Chicago,  etc.,  R.  Co.  v.  Chis- 
holm,   79   111.   (84. 

34.     See  generally   Injunctions    [22 


by  the  third  person  is  without  the  owner's  author- 
ity or  fault,  since  a  ticket  can  be  forfeited  for  a 
violation  of  its  terms  only  where  such  terms  have 
been  violated  with  the  permission  or  connivance 
o'f  the  owner.29  The  carrier  may  invoke  the  aid  of 
equity  to  cancel  the  contract  because  of  the  fraud 
thus  perpetrated;80  or,  if  the  ticket  is  used  by  an- 
other, it  may  sue  for  damages  for  the  breach  of 
the  contract..1  The  presentation  of  a  mileage  book 
by  the  original  purchaser  for  the  transportation  of 
another  accompanying  him  does  not  justify  a  for- 
feiture of  the  book  under  a  rule  providing  for  its 
forfeiture  if  presented  by  anyone  other  than  the 
original  purchaser.32  But  it  has  been  held,  under  a 
statute  requiring  railroads  to  issue  mileage  books, 
that  a  company  cannot  prescribe  as  a  condition 
that,  if  presented  by  a  person  other  than  the  one 
named  therein,  the  book  shall  be  taken  up.*3  A 
ticket  fraudulently  obtained  from  the  carrier  is  sub- 
ject to  forfeiture  in  the  hands  of  a  purchaser, 
although  he  had  no  knowledge  of  the  fraud.** 

Bight  to  take  up  ticket  Where  a  ticket,  by  its 
terms  nontransferable,  is  presented  by  one  other 
than  the  original  purchaser,  the  conductor  may,  in 
accordance  with  the  provisions  of  the  ticket,  take 
up  the  ticket  and  demand  full  fare,35  and  the  holder 
is  not  entitled  to  demand  the  return  of  the  dis- 
honored ticket  as  a  condition  precedent  to  payment 
of  fare,"  even  though  it  is  wrongfully  taken  up, 
if  it  is  a  ticket  on  which  the  passenger  is  not  en- 
titled to  ride."  '  But  it  has  been  held  that  the  car- 


Cyc  7241. 

35.  u.  S. — Pennsylvania  Co.  v. 
Bay,  160  Fed.  770;  Louisville,  etc., 
R.  Co.  v.  Bitterman.  144  Fed.  34,  75 
CCA  192  [rev  128  Fed.  176,  and  aff 
207  U.  S.  205,  28  SCt  91,  62  L.  ed. 
171,  12  AnnCas  693];  Illinois  Cent. 
R.  Co.  v.  Caffrey,  128  Fed.  770;  Dela- 
ware, etc.,  R.  Co.  v.  Frank,  110  Fed. 
689 

Mo. — Schubach  v.  McDonald,  179 
Mo.  163,  78  SW  1020,  101  AmSR  452, 
66   LRA  136. 

N.  Y. — Long-  Island  R.  Co.  v. 
Lanlce,  136  NYS  138.  But  see  New 
York  Cent.,  etc.,  R.  Co.  v.  Reeves, 
41  Misc.  490.  85  NYS  28  (where  it 
was  held  that  the  purchaser  of  a 
ticket  nontransferable  on  its  face  has 
a  property  interest  therein  which  he 
can  sell,  and  while  the  railroad  com- 
pany may  lawfully  refuse  to  trans- 
port the  transferee  on  the  ticket,  it 
is  not  entitled  to  an  injunction  to 
prevent  a  ticket  broker  from  buying 
and  selling  the  ticket). 


Oh. — Klnner   v.    Lake    Shore,    etc, 

R.  Co..  69  Oh.  St.  839.  69  NE  614. 

Tex. — Lytle  v.  Galveston,  etc  R. 
Co.,  (Civ.  A.)  100  SW  199. 

[a]  Illustration*— Where  a  rail- 
road company  sold  tickets  with 
coupons  to  persons  desiring  to  at- 
tend a  convention,  the  tickets  being 
nontransferable,  and  the  purchasers 
being  required  to  show  their  Identity 
on  returning,  and  the  contract  was 
based  on  a  substantial  reduction  In 
the  fare,  the  company  was  entitled 
to  an  injunction  against  persons  ac- 
quiring, the  return  portions  of  such 
tickets  from  the  original  purchasers 
and  selling  them  to  others  In  viola- 
tion of  the  terms  of  the  contract. 
Klnner  v.  Lake  Shore,  etc.,  R.  Co., 
69  Oh.  St.  339.  69  NE  614. 

80.  Schubach  v.  McDonald,  179 
Mo.  163,  78  SW  1020,  101  AmSR  452. 
65  LRA  136  [app  dism  196  U.  S.  644 
mem,  25  SCt  797  mem.  49  L.  ed.  632 
mem];  Levinson  v.  Texas,  etc.,  R. 
Co.,  17  Tex.  Civ.  A.  617,  43  SW  901; 
Moore  v.  Ohio  River  R.  Co.,  41  W. 
Va.    160,   23    SE   639. 

37.  Baltimore,  etc.,  R.  Co.  v. 
Evans,  169  Ind.  410,  82  NE  773; 
Freidenrlch  v.  Baltimore,  etc.,  R.  Co., 
53  Md.  201;  Eastman  v.  Maine  Cent. 
R.  Co.,  70  N.  H.  240.  46  A  64:  Colton 
v.  Delaware,  etc.,  R.  Co.,  80  N.  J.  L. 
592,  77  A  1020;  Harris  v.  Delaware, 
etc.,  R.  Co.,  77  N.  J.  L.  278,  72  A  50. 

[a]  Illustration. — Where  a  com- 
mutation ticket  which  had  been  is- 
sued on  special  terms  and  stipula- 
tions providing  that.  If  found  in  the 
hands  of  anyone  but  the  party  In 
whose  name  It  was  Issued,  it  should 
be  forfeited  and  taken  up,  if  the 
ticket  had  been  used  by  another  with 
the  owner's  connivance,  it  was 
proper  for  the  railroad  company  to 
take  It  up  even  from  the  one  to 
whom  it  was  issued.  Freldenrich  v. 
Baltimore,  etc.,  R.  Co.,  63  Md.  201. 

[b]  Tie  phrase  "person  to  whom 
It  Is  Issued,''  as  used  in  a  commuta- 
tion ticket  containing  a  stipulation 
that,  If  it  should  be  offered  by  any 
other  person  than  the  person  to 
whom  it  Is  Issued,  it  would  be  for- 
feited and  taken  up  by  the  conductor, 
Is  synonymous  with  "person  named 
on    its    face."      Colton    v.    Delaware, 


etc.,  R.  Co.,  80  N.  J.  L.  592.  5*4.  77 
A  1020. 

[c]      Stipulation     held     ttiIH  —  a 

stipulation  In  a  ticket  that  It  is  not 
transferable,  and  that.  If  It  Is  offered 
by  any  other  person  than  the  one  to 
whom  it  was  issued.  It  shall  be  for- 
feited, is  valid.  Eastman  v.  Maine 
Cent.  R.  Co.,  70  N.  H.  240.  46  A  14: 
Harris  v.  Delaware,  etc.,  R.  Co..  71 
N.  J.  L.  278,  72  A  50. 

38.  Mueller  v.  Chicago,  etc..  R. 
Co.,  76  Minn.  109,  77  NW  564;  Harris 
v.  Delaware,  etc,  R.  Co.,  77  N.  J.  L 
278,  72  A  60. 

[a]  Illustration. — Where  one 
bought  a  mileage  ticket  with  the 
funds  of  a  scalper,  and,  after  using 
a  part  of  It,  deposited  It  as  owner 
with  the  scalper  as  security  for  the 
balance  owing  him  on  the  ticket  and 
did  not  authorise  the  scalper  to  per- 
mit others  to  ride  on  It.  the  ticket  Is 
not  forfeited  in  the  hands  of  the 
owner  by  the  acts  of  the  scalper  to 
allowing  a  third  person  to  ride  on  it 
Mueller  v.  Chicago,  etc.,  R.  Co.,  76 
Minn.  109,  77  NW666. 

39.  Harris  v.  Delaware,  etc,  B. 
Co.,  77  N.  J.  L.  278,  72  A  50. 

30.  Schubach  v.  McDonald,  17» 
Mo.  163,  78   SW  1020,  101  AmSR  452. 

65  LRA  136  [app  dism  196  C.  S. 
644  mem,  25  SCt  797  mem,  49  L  ed. 
632  mem]. 

31.  Schubach  v.  McDonald.  171 
Mo.  163.  78  SW  1020.  101  AmSR  45!, 

66  LRA  136  [app  dism  196  U.  S.  644. 
mem.  25  SCt  797  mem,  49  L.  ed.  (11 
memj. 

38.  Southern  R.  Co.  v.  Campbell, 
239  U.  S,  99.  36  SCt  33,  60  L.  ed.  1U 
[aft-  94   S.  C.  95,  77  SE  745]. 

33.  Watson  v.  New  York,  etc,  R 
Co..   24   Misc.   628,  64   NYS  201. 

34.  Frank  v.  Ingalls,  41  Oh.  St 
560. 

35.  Freldenrich  v.  Baltimore,  etc, 
R.  Co.,  63  Md.  201:  Rahilly  v.  St 
Paul,  etc.,  R.  Co.,  66  Minn.  15J,  6» 
NW  863;  Colton  v.  Delaware,  etc  R- 
Co..  80  N.  J.  L.  692.  77  A  1020:  Harris 
v.  Delaware,  etc.,  R.  Co..  77  N.  J.  L 
278.   72  A   60. 

St    Paul,   etc,  R. 

68  NW  862. 

St.    Paul,    etc   R 


Rahilly    v. 
Co..  66  Minn.  153, 
37.     Rahilly    v. 
Co.,  66  Minn.  163,  68  NW  8S1. 


For  later  oases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rier  cannot  confiscate  a  mileage  ticket  purchased  by 
a  broker  in  a  fictitious  name  without  offering  to 
return  the  money  paid.88  The  right  to  take  up  a 
ticket  is  not  limited  to  the  occasion  when  presented 
by  a  third  person,  but  it  may  be  taken  up  when 
subsequently  presented  by  the  rightful  holder.39 
But  a  condition  that,  if  the  purchaser  fails  to  com- 
ply with  the  terms  of  the  ticket,  the  company  may 
"refuse  to  accept"  it  does  not  give  the  conductor 
tbe  right  to  take  it  up  when  found  in  the  hands  of 
a  third  person,  but  bierely  the  right  to  refuse  to 
honor  it. 

Waiver.  A  carrier  does  not  waive  its  right  to 
forfeit  a.  ticket  because  of  a  previous  improper  use, 
by  subsequently  honoring  the  ticket,  unless  in  so 
doing  it  has  knowledge  or  notice  of  the  forfeiture.41 

Where  the  carrier  'wrongfully  forfeits  a  ticket, 
it  will  be  liable  to  the  owner  thereof  for  damages.4* 

[$  1128]  8.  Exhibition  and  Surrender  of  Tickets— 
a.  In  General.43  A  carrier  may  make  regulations 
requiring  passengers  to  exhibit  and  Surrender  their 


tickets  to  the  proper  train  officials  at  suitable  and 
reasonable  times,  and  such  regulations  will  not  be 
condemned  unless  they  are  'palpably  unjust  and 
oppressive.45  Thus  a  passenger  may  lawfully  ■  be 
required  to  produce  his  ticket  before,  entering  the 
train,48  and  to  this  end  the  railroad  company  may 
require  passengers  to  enter  at  certain  doors,  pro- 
vided sufficient  facilities  are  afforded,  and  may 
close  other  doors  to  prevent  entrance  therein  of 
passengers.47  A  passenger  may  also  be  required 
to  exhibit  his  ticket  on  passing  through  the  car- 
rier's gates  for  the  purpose  of  taking  a  train,48  and 
the  gateman  may,  in  the  exercise  of  his  judgment, 
refuse  to  allow  a  person  to  pass  through  the  gate 
on  a  defective  ticket.49  The  passenger  may  also  be 
required  to  exhibit  his  ticket  whenever  reasonably 
requested  by  the  conductor,*0  even  two  or  more 
times.61  The  conductor  of  a  connecting  carrier  is 
not  authorised  to  agree  on  behalf  of  another  car- 
rier that  a  passenger  may  be  carried  by  the  latter 
without  exhibiting  a  ticket.6*    Where  a  passenger 


38.  Morton  v.  Lake  Erie,  etc.,  R. 
Co..  5  OhS&CP  680,  7  OhNP  606. 

88.  Trupln  v.  New  Jersey  Cent.  R. 
Co..  87  N.  J.  L.  9,  93  A  93:  Harris  v. 
Delaware,  etc.,  R.  Co.,  77  N.  J.  L.  278, 
72  A  60. 

40.  Post  v.  Chicago,  etc.,  R.  Co., 
14  Nebr.  110,  16  NW  226,  46  AmR 
100. 

41.  Baltimore,  etc..  R.  Co.  v. 
Evans,  ISO  Ind.  410,  it  NB  771. 

43.  Chicago,  etc,  R.  Co.  v.  Pen- 
dergast.  76  111.  A.  133;  Smith  V, 
Southern  R,  Co.,  88  S.  C.  841,  71  SB 
47. 

[a]  Illustration^— Where  a  rail- 
road company  has  no  right  to  for- 
feit a  passenger's  mileage  book  taken 
up  and  retained  by  a  conductor,  the 
passenger  ean  recover  the  value  of 
the  book,  with  interest  from  the  date 
of  the  taking.  Smith  v.  Southern  R. 
Co..  88  S.  C.  641,  71   SB  47. 

[b]  Tiokrt  is  assumed  mm  ■  ■ 
Where  the  agent  assents  to  the  is- 
suance of  a  mileage  book  in  an  as- 
sumed name,  the  carrier  will  be 
liable  for  the  act  of  its  conductor  In 
taking  up  the  book  as  forelted  when 
it  is  presented  by  the  purchaser. 
Chicago,  etc.,  R.  Co.  v.  Pendergast, 
75  111.  A.  133.  See  generally  supra 
i   1124. 

43.  Ejection  for  refusal  to  ex- 
hibit or  surrender  ticket  see  infra 
i  1172. 

44.  Conn. — Havens  v.  Hartford, 
etc.,  R.  Co.,  28  Conn.  69. 

Ga. — Harp  v.  Southern  R.  Co.,  It9 
Ga.  927,  47  SB  208,  100  AmSR  212. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Blocher,  27  Md.  277. 

Mass. — liorlng  v.  Aborn,  4  Cash. 
608. 

Mich. — Van  Dusen  v.  Canada 
Grand  Trunk  R.  Co.,  97  Mich.  439.  66 
NW  848.  37  AmSR  354;  Frederick  v. 
Marquette,  etc,  R.  Co.,  87  Mich.  342, 
26  AmR  631. 

N.  J. — State  v.  Campbell,  32  N.  J. 
L.  309;  Durand  ▼.  Newark,  eta,  St 
R  Co..  11  N.  J.  L.  J.  370. 

N.  Y.— Hibbard  v.  New  Tork,  etc., 
R.  Co..  16  N.  T.  466;  Robinson  v. 
New  York,  etc.,  R.  Co.,  165  App.  Div. 
429,  150  NYS  926;  Peo.  v.  Caryl,  8 
Park.   Cr.    326. 

Pa. — Ham  v.  Delaware,  etc.,  Canal 
Co.,  142  Pa.  617,  21  A  1012;  Cresson 
v.  Philadelphia,  etc.  R.  Co.,  11 
Phila.  697. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  14   Lea  128. 

Eng. — Butler  v.  Manchester,  etc., 
R  Co..  21  Q.  B.  D.  807;  Woodard  v. 
Eastern  Counties  R.  Co.,  7  Jur.  N.  S. 
971. 

fa]  Seasonable  rule. — A  rule  re- 
quiring the  production  of  a  ticket 
as  evidence  <Jf  the  right  of  a  pas- 
senger is  reasonable,  and  one  with 
which  the  traveling  public  is' 
familiar.  Van  Dusan  v.  Canada 
Grand  Trunk  R.  Co.,  97  Mich.  439, 
EC  NW  848,  87  AmSR  .864. 


[b]  ^fllesge  and  exchange  tickets. 
— A  railroad  company  may  regulate 
special  tickets  by  reasonable  rules, 
and  a  passenger  having  a  mileage 
ticket  providing  for  exchange  tickets 
cannot  demand  a  passage  on  presen- 
tation of  the  mileage  ticket  book, 
unless  accompanied  with  the  ex- 
.dhange  ticket,  as  provided  by  the 
rule  under  which  the  mileage  ticket 
was  sold.  Robb  v.  Pittsburg,  etc., 
R.  Co.,   14  Pa.  Super.  282. 

48.  Vedder  v.  FeUows.  20  N.  Y. 
126. 

46.  St.  Louis,  etc.,  R.  Co.  v. 
Dyer,  115  Ark.  262,  170  SW  1013;  St. 
Louis  Southwestern  R.  Co.  v.  Ham- 
mett.  98  Ark.  418,  136  SW  191; 
Illinois  Cent.  R.  Co.  v.  Louthan,  80 
111.  A,  679:  Chicago,  etc.,  R.  Co.  v. 
Boger,  1  111.  A.  472;  Pittsburgh,  etc., 
R.  Co.  v.  Vandyne,  67  Ind.  676,  26 
AmR  68;  Louisville,  etc.  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  128. 

47.  St.  Louis,  etc.,  R.  Co.  v.  Dyer, 
116  Ark.  262,  170  SW  1013. 

48.  Watklns  v.  Pennsylvania  R. 
Co.,  21  D.  C.  1;  Northern  Cent  R.  Co. 
v.  O'Conner.  76  Md.  207.  24  A  449, 
35  AmSR  422,  16  LRA  499  and  note: 
Dickerman  v.  St.  Paul  Union  Depot 
Co.,  44  Minn.   438.  46  NW  907. 

49.  Northern  Cent  R.  Co.  v.  O'Con- 
ner, 76  Md.  207.  24  A  449,  35  AmSR 
422,  16  LRA  449. 

BO.  Union  Tract.  Co.  v.  Vestal, 
(Ind.)  110  NB  211;  Rogers  v.  At- 
lantic City  R.  Co.,  57  NT  J.  L.  703, 
34  A  11;  Hibbard  v.  New  York,  etc, 
R.  Co.,  16  N.  Y.  456;  Robinson  v. 
New  York,  etc.,  R.  Co.,  165  App.  Div. 
429,   150   NYS   925. 

la]  -Season  for  rule*— "It  is  quite 
evident  that  it  would  be  entirely 
impracticable  for  a  conductor  on  a 
train  to  take  the  word  of  every  pas- 
senger that  his  fare  had  been  paid 
without  the  production  of  some  evi- 
dence of  that  fact.  It  seems  to  me 
that  before  a  passenger  can  estab- 
lish the  existence  of  a  contract  he 
must  produce  to  the  conductor  of  the 
train  some  evidence  that  such  a  con- 
tract actually  existed."  Robinson  v. 
New  York,  etc,  R.  Co.,  166  App.  Div. 
429.  437,  150  NTS  926. 

[b]  Seasonable  rule,— (l)  "It  is 
not  all  an  unreasonable  regulation 
that  a  passenger  on  a  train  should 
be  required  tt>  exhibit  to  the  con- 
ductor some  evidence  that  the  fare 
has  been  paid."  Robinson  v.  New 
York,  etc..  R.  Co.,  166  App.  Div.  429, 
437,  160  NYS  926.  (2)  A  rule  of  an 
Interurban  railroad  company,  requir- 
ing passengers  to  present  tickets  on 
request  or  pay  legal  fare,  is  reason- 
able. •  Union  Tract.  Co.  v.  Vestal, 
(Ind.)  110  NB  211. 
..SI.  Hibbard  v.  New  York,  etc,  R. 
Co.,  15  N.  Y.  456. 
.  [a]  Season  for  rule. — "The  rail- 
road ticket  is  a  small  slip  of  paper 
or   pasteboard,    which    may    be   con- 


veniently carried  about  the  person; 
and  it  involves  no  conceivable 
trouble  for  the  passenger,  when 
called  upon  at  his  seat  by  the  con- 
ductor, to  exhibit  it  to  him.  Then  no 
one  can  question  but  that  this  or 
some  similar  arrangement  is  abso- 
lutely necessary  for  the  company, 
unless  they  are  willing  to  transport 
passengers  free.  A  train  of  railroad 
cars  frequently  contains  several  hun- 
dred passengers,  a  portion  of  them 
constantly  changing  as  the  train 
passes  stations  where  persons  are  re- 
ceived and  discharged.  The  tickets, 
which  are  given  as  evidence  of  the 
payment  of  fare,  are  of  as  many 
different  kinds  as  there  are  stopping 
places  on  the  road;  each  being  for 
the  distance  or  to  the  place  for 
which  the  passenger  has  paid  his 
fare.  The  conductor  must  neces- 
sarily be  a  stranger  to  all  or  a  large 
portion  of  his  passengers.  Unless  he 
Is  allowed  a  sight  of  these  evidences 
of  the  payment  of  fare,  whenever  he 
may  require  it  he  is  exposed  to  the 
chance  of  carrying  the  holder  of 
them  beyond  the  place  to  which  he  is 
paid,  or  of  carrying  persons  who  have 
not  paid  at  all.  if  the  conductor  is 
not  allowed  to  ascertain  whether  a 
passenger  who  has  obtained  a  ticket 
still  keeps  it,  there  is  nothing  to 
prevent  its  being  given  •  to  another 
passenger  who  has  not  procured  one, 
and  thus  serving  as  a  passport  for 
several  passengers.  But  it  is  argued 
that  if  the  ticket  has  been  once 
shown  to  a  conductor,  the  passenger 
cannot  reasonably  be  required  to  ex- 
hibit it  a  second  time.  If  the  duty 
of  showing  it  was  at  all  difficult  or 
arduous,  it  might  be  a  question 
whether  the  company  would  not  be 
bound  to  devise  some  easier  arrange- 
ment; or,  if  it  was  possible  that  the 
memory  and  other  faculties  of  per- 
sons employed  as  conductors  could 
be  so  cultivated  that  they  could 
know  and  remember  the  persons  of 
several  hundred  people,  upon  seeing 
them  for  the  first  time,  and  could, 
moreover,  retain  the  recollection  of 
the  terms  of  the  several  tickets  held 
by  them  upon  their  being  once  shown, 
It  might  be  considered  unreasonable 
to  require  a  second  exhibition  of  a 
ticket  In  any  case.  As  this  degree  of 
perfection  is  unattainable  in  the 
present  condition  of  mankind,  I  am 
of  opinion  that  It  was  lawful,  for 
this  railroad  company,  to  require 
that  persons  engaging  passage  in  Its 
cars  should  show  their  tickets  when- 
ever required  by  the  company's  serv- 
ants Intrusted  with  that  duty,  upon 
pain  of  being  left  to  travel  the  re- 
maining distance  In  some  other  wav 
in  case  of  refusal."  Hibbard  v.  New 
York,  etc.,  R.  Co.,  16  N.  Y.  455,  458. 
63.  Robinson  v.  New  York.  etc.. 
R.    Co.,    165   App.    Div.    429,   150    NTS 
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with  a  ticket  to  a  flag  station  has  been  overlooked 
by  the  conductor,  it  is  his  duty  to  call  the  con- 
ductor's attention  to  the  fact,  and  surrender  his 
ticket,  in  order  that  the  conductor  may  know  the 
passenger's  destination,  and  have  the  train  stopped 
for  him  to  alight.58 

Sight  to  seat  as  condition  precedent.  A  carrier 
may  require  a  passenger  to  surrender  his  ticket 
after  securing  a  seat  in  the  car  or  other  vehicle 
used  for  transportation." 

[$  1129]  b.  Bight  to  Token  in  Exchange.  It  is 
not  unreasonable  to  require  a  passenger  to  render 
up  his  ticket  at  any  time  in  the  course  of  his 
journey,  provided  a  conductor's  check  is  given  him 
in  exchange.05  And  he  may  in  like  manner  be  re- 
quired to  deliver  it  up  without  receiving  such  a 
check,  provided  the  next  station  at  which  the  train 
stops  is  his  point  of  destination.5*  But  he  should 
not  be  required  to  part  with  his  ticket  without 
receiving  a  check  or  other  adequate  token  of  pay- 
ment of  fare,  at  a  considerable  distance  from  his 
point  of  destination,  when  there  are  intervening 
stations  at  which  the  train  stops.57  It  is  incumbent 
on  the  conductor  to  exercise  care  in  seeing  that, 
after  he  has  taken  the  passenger's  ticket,  the  lat- 
ter is  provided  with  a  check  or  other  evidence  of 
his  right  of  continuing  his  journey.55  Where  it  is 
necessary  for  the  passenger  to  change,  for  the  per- 
formance of  the  road's  contract,  it  is  necessary 
that  the  conductor,  after  taking  up  the  passenger's 
ticket,  should  return  it  to  him  before  reaching  the 
changing  point,  or  in  place  thereof,  should  give  him 
something  that  the  new  conductor  will  accept  for 
passage  to  his  destination.5*  Where  a  passenger's 
ticket  has  been  taken  from  him,  and  not  returned, 
he  may  buy  another  ticket  and  sue  the  carrier  for 
its  price.90 

[$  1130]  c.  Holder  of  Commutation  Ticket.*1  A 
person  traveling  on  a  commutation  ticket  must  pro- 
duce  the  same  when  required  by  the   conductor, 


although  known  by  the  latter  to  be  the  holder  of 
such  a  ticket,*1  and  if  he  fails  or  refuses  so  to  do, 
he  may  be  required  to  pay  the  ordinary  fare,  or 
be  ejected.™ 

Surrender  on  last  trip.  A  regulation  that 
monthly  commutation  tickets  shall  be  surrendered 
by  the  holders  to  the  conductor  on  the  last  trip 
taken  during  the  periods  for  which  they  are  issued 
is  reasonable.*4 

[J  1131]  d.  Coupon  Tickets;  Detachment  of 
Coupons.  A  rule  of  the  carrier,*5  or  a  stipulation 
in  a  ticket  which  consists  of  two  or  more  coupons 
or  parts,  to  be  separated  by  successive  conductors, 
that  each  successive  portion  shall  be  invalid  if 
detached,  is  reasonable  and  valid,  and  in  such  a 
case  tender  of  a  detached  coupon  is  ordinarily  not 
sufficient  to  entitle  the  passenger  to  transporta- 
tion,*" the  intention  being  that  the  whole  of  the 
ticket,  or  the  remaining  portion  of  it,  shall  be  pre- 
sented to  the  conductor  who  shall  detach  therefrom 
the  portion  entitling  the  passenger  to  transporta- 
tion over  that  part  of  the  entire  route  which  is 
under  the  control  of  such  conductor;  and  if,  while 
the  passenger  is  detaching  a  coupon,  the  conductor 
calls  the  passenger's  attention  to  the  fact  that  it 
is  the  conductor's  duty  to  detach  it,  he  should 
desist  and  hand  the  ticket  and  coupons  to  the  con- 
ductor, and  it  will  then  be  the  duty  of  the  latter, 
if  he  saw  the  coupons  detacHed,  or  can  readily 
ascertain  that  they  have  been  detached  from  the 
ticket,  to  accept  them,  but  the  conductor  will  not 
be  bound  to  receive  the  detached  coupons  without 
seeing  the  ticket.*7  But  such  a  stipulation  should 
not  be  insisted  on  where  the  detachment  is  made 
without  the  fault  of  the  passenger;5*  and  a  practice 
of  accepting  detached  eoupons  may  constitute  a 
waiver  of  the  stipulation.** 

[f  1132]  e.  Where  Ticket  Is  Lost  The  rule  re- 
quiring the  exhibition  of  a  ticket  applies,  even 
though  the  passenger  had  a  ticket  but  has  lost  it;1* 


53.  Georgia  Cent.  R  Co.  v.  Dor- 
sey,  106  Ga.  826.  827.  32  SE  873. 

'■We  think  It  Is  the  duty  of  the 
conductor  of  a  passenger  train,  when 
the  company  has  sold  tickets  to  pas- 
sengers, to  go  through  the  train  and 
ascertain  the  stations  at  which  the 
passengers  .wish  to  alight,  but  we 
also  think  that  in  a  case  like  the 
present  there  Is  a  corresponding  duty 
upon  the  part  of  a  passenger,  when 
he  sees  that  the  conductor  has  failed 
to  call  for  and  take  up  his  ticket 
and  Is  ignorant  of  his  presence  on 
the  train  and  of  his  destination,  to 
notify  the  conductor  of  his  presence 
and  of  his  destination,  especially 
where  the  ride  is  a  short  one  and  the 
passenger  knows  that  the  train  will 
not  stop  at  his  station  unless  the 
conductor  has  notice  that  there  Is 
on  board  a  passenger  for  that  sta- 
tion." Georgia  Cent.  R.  Co.  v.  Dor- 
sev.  supra. 

54.  Illinois  Cent.  R.  Co.  v.  Lou- 
than,  80  111.  A.  579. 

Duty  to  furnish  seat  as  condition 
to  surrender  of  ticket  see  infra  { 
1236. 

65.  Northern  R.  Co.  v.  Page,  22 
Barb.    (N.    T.)    130. 

56.  Illinois  Cent.  R  Co.  v.  Whitte- 
more,  41  111.  420.  92  AmD  138. 

67.  State  v.  Thompson,  20  N.  H. 
260. 

68.  Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668,  44  P  320,  32  LRA 
193. 

69.  Sawyer  v.  Norfolk  Southern 
R.  Co.,  171  N.  C.  18,  86  SB  166. 

60.  Stewart  v.  Baltimore,  etc.,  R. 
Co.,  88  NYS  377. 

81.  toss  of  commutation  ticket 
see  infra  f   1132. 

69.    Ripley  v.  New  Jersey,  R.  etc.. 


Co..  31  N.  J.  li.  388:  Crawford  v. 
Cincinnati,  etc.,  R  Co.,  26  Ob.  St. 
680. 

63.  Downs  v.  New  Tork,  etc.,  R 
Co..  36  Conn.  287.  4  AmR  77. 

BJeotloa  for  failure  or  refusal  to 
p«7  fare  or  produce  tJokst  see  gen- 
erally infra  f  1172. 

04.  Rogers  v.  Atlantic  City  R 
Co.,  67  N.  J.  L.  703.  34  A  11;  Bennett 
v.  Railroad  Co.,  7  Phila.   (Pa.)  11. 

65.  De  Lucas  v.  New  Orleans,  etc., 
R  Co.,  38  La.  Ann.  930;  United  R, 
etc.,  Co.  v.  Hardesty,  94  Md.  661,  61 
A  406,  57  LRA  276. 

66.  Boston,  etc..  R.  Co.  v.'  Chip- 
man,  146  Mass.  107,  14  NE  940,  4 
AmSR  293;  Walker  v.  Dry  Dock,  etc., 
R.  Co.,  83  HowPr  (N.  Y.)  327;  Hous- 
ton, etc..  R.  Co.  v.  Ford,  63  Tex.  864; 
Missouri,  etc.,  R.  Co.  v.  Luster,  (Tex. 
Civ.  A.)  162  SW  11;  Norfolk,  etc.,  R. 
Co.  t.  Wysor,  82  Va.  260. 

67.  Louisville,  etc.,  R.  Co.  v. 
Harris,  9  Lea  (Tenn.)  180,  42  AmR 
668. 

68.  Fairfield  v.  Louisville,  etc., 
R  Co.,  94  Miss.  887,  48  S  613,  136 
AmSR  611,  19  AnnCas  466  and  note; 
Wlghtman  v.  Chicago,  etc,  R  Co., 
73  Wis.  169,  40  NW  689,  9  AmSR 
778,    2   LRA  186. 

[a]  Accidental  detachment. — (1) 
A  condition,  "Void  If  detached,"  etc.. 
in  railroad  coupon  tickets,  must 
reasonably  be  construed  to  avoid  In- 
justice to  either  party,  and  the  holder 
cannot  be  denied  passage  merely  be- 
cause the  ticket  had  been  inadvert- 
ently detached,  if  both  book  and 
ticket  are  presented,  and  It  can  be 
seen  by  inspection  that  they  corre- 
spond. Fairfield  v.  Louisville,  etc., 
R.  Co.,  94  Miss.  887,  48  S  513,  136 
AmSR  611,  19  AnnCas  466  and  note. 


(2)  A  round  trip  railroad  ticket  punc- 
tured for  separation  into  two  parts 
and  having  on  the  "going"  part  the 
words  "not  good  for  passage."  and 
on  a  line  therewith  on  the  "return- 
ing" part  the  words  "If  detached.'' 
Is  nevertheless  good  for  passage 
where  the  parts  have  become  sepa- 
rated by  accident,  if  both  parts  are 
in  good  faith  presented  to  the  con- 
ductor on  the  outward  trip.  The 
words  were  regarded  by  the  court  as 
not  having  the  effect  of  a  stipulation 
that  the  ticket  should  be  deemed 
forfeited  if  such  parts  should  be 
separated  by  any  person  other  than 
the  conductor,  but  as  having  been  so 
placed  on  the  ticket  to  prevent  Im- 
position by  a  separation  of  the  parts 
and  the  use  of  each  as  a  single  trip 
ticket.  Such  being  the  case,  the  pres- 
entation of  the  two  parts  to  the 
conductor  under  the  circumstances 
found  was  the  same  in  legal  effect 
as  though  the  parts  had  not  been 
detached  when  so  presented.  Wlght- 
man  v.  Chicago,  etc,  R  Co..  78  wis. 
169,  40  NW  689,  9  AmSR  778,  1  LRA 
185. 

60.  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  NE  429;  Thompson  v. 
Truesdale,  61  Minn.  129.  63  NW  259. 
62  AmSR  679. 

70.  Ga. — Harp  v.  Southern  R  Co., 
119  Ga.  927.  47  BE  20«,  100  AmSR 
212. 

111.— Pittsburgh,  etc,  R  Oo.  v. 
Daniels,   90   III.  A.   164. 

Ky. — Nutter  v.  Southern  R  Co., 
78   SW  470,  26  KyL  1700. 

Ob.— Crawford  v.  Cincinnati,  etc 
R.  Co..  26  Oh.  8t.  580. 

Tenn. — Louisville,  etc,  R  Co.  *■ 
Fleming,  14   Lea  128. 

Tex. — Gulf,  etc,  R.  Co.  v.  McCor- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nt 
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and  there  is  no  distinction  in  the  rights  of  the 
passenger  whether  he  loses  or  mislays  his  ticket 
before  boarding  the  train  or  subsequently;71  or 
whether  he  exhibited  his  ticket  to  an  employee  sta- 
tioned at  the  door  of  the  car  for  such  purpose.7* 
Where  a  commutation  ticket  is  purchased  at  a  price 
less  than  regular  fare,  and  contains  a  condition 
requiring  it  to  be  presented  by  the  holder  to  the 
conductor  on  each  trip,  presentation  is  a  condition 
precedent  to  the  right  of  the  purchaser  to  be  trans- 
ported on  it,  and  the  rule,  is  not  changed  by  the 
fact  of  the  loss  of  the  ticket.71 

[$  1133]  9.  Redemption  of  Unused  Ticket— a.  In 
General.    A  carrier,  having  sold  a  ticket,  may  treat 


the  purchase  price  as  having  been  irrevocably  paid, 
as  long  as  it  stands  ready  to  furnish  the  transpor- 
tation;74 and,  in  the  absence  of  statute,  the  pur- 
chaser of  a  ticket  who  has  not  used  it  is  not,  as  a 
matter  of  law,  entitled  to  have  the  amount  paid 
therefor,  or  any  portion  of  it,  refunded  to  him,75 
particularly  where  the  ticket  is  sold  at  a  special 
rate,  with  the' condition  that  the  company  shall  not 
be  required  to  refund  because  of  its  nonuser.7*  But 
under  some  statutes  carriers  of  passengers  are  re- 
quired to  redeem  unused  tickets  or  parts  of  tickets 
issued  by  them,77  or  be  liable  to  a  prescribed  pen- 
alty, which  usually  consists  of  the  forfeiture  of  a 
specified  sum,  in  addition  to  the  amount  to  be  re- 


mick,  45  Tax.  Civ.  A.  425.  100  SW 
202;  Texas,  eta,  R.  Co.  v.  Smith,' 
(Civ.  A.)    84   SW  852. 

Vt_— Jerome  v.  Smith,  48  Vt  280, 
21  AmR  126. 

Eng. — Butler  v.  Manchester,  etc., 
R.  Co..  21  Q.  B.  D.  20T. 

Ont. — Duke  v.'  Oreat  Western  R 
Co.,   14   U.  C.  Q.  B.  277. 

[a]  Site  fact  that  a  passenger's 
hear***  was  checked  on  a  ticket 
which  the  passenger  afterward  lost 
will  not  entitle  him  to  transporta- 
tion without  payment  of  fare.  Texas, 
etc.,  R.  Co.  v.  Smith,  (Tex.  Civ.  A) 
24  SW  852. 

VI.  Harp  v.  Southern  R.  Co.,  119 
Ga.  927,  47  SB  20C.  100  AmSR  212; 
Louisville,  etc.,  R  Co.  v.  Fleming, 
It  Lea.  (Tenn.)  128. 

7B.  Harp  v.  Southern  R.  Co.,  118 
Oa.  927,  47  SB  206,  100  AmSR  212; 
Louisville,  etc.,  R.  Co.  v.  Fleming,  14 
Lea  (Tenn.)  128. 

[a]  Season,  for  rale. — "The  fact 
that  one  actually  purchased  a  ticket, 
and  that  this  was  known  to  the 
agent  who  sold  it,  or  to  the  gate- 
keeper who  examined  It,  or  to  em- 
ployee* on  the  train  who  saw  It, 
would  not  relieve  the  passenger  of 
the  obligation  to  surrender  it  to  the 
conductor.  Tickets  vary  in  their 
terms.  Some  are  good  only  on  cer- 
tain trains;  others  only  on  particular 
dates;  others  require  validation.  The 
mere  fact  that  the  plaintiff  has  a 
ticket  does  not,  therefore,  neces- 
sarily establish  his  right  to  be  trans- 
ported on  a  given  train.  These  mat- 
ters must  be  passed  on  by  the  con- 
ductor, and  not  by  other  employees 
who  are  not  charged  with  this  duty 
by  the  company.  When  the  conduc- 
tor makes  his  demand,  he  is  entitled 
to  have  the  ticket  surrendered.  He 
can  not  be  required  to  hear  evidence 
or  Investigate  the  bona  fides  of  the 
passengers  excuse  for  its  non-de- 
livery, nor  to  wait  until  he  arrives  at 
the  next  station  and,  by  telegraphic 
correspondence  with  the  selling 
agent,  undertake  to  verify  the  cor- 
rectness of  the  plaintiff's  statement, 
or  determine  the  character  and  va- 
lidity of  the  ticket  sold.  -  It  Is  mani- 
fest that  such  course  would  neces- 
sarily give  rise  to  delay,  and  seri- 
ously Interfere  with  the  operation  of 
trains  and  the  rights  of  the  travel- 
ing public  Had  the  plaintiff's  money 
blown  out  of  his  hand,  It  is  evident 
that  his  misfortune  would  have  to 
fall  upon  himself  and  not  upon  the 
company.  Such  loss  would  not  have 
prevented  his  lawful  eviction.  The 
same  result  would  follow  where  the 
ticket  itself  was  lost;  for  It  might 
have  come,  into  the  hands  of  another, 
and  the  company  might  thereby  have 
been  compelled  to  carry  two  passen- 
gers for  one  fare.  Besides,  any  rule 
allowing-  an  excuse  as  a  substitute 
for  a  ticket  would  give  rise  to  so 
much  uncertainty  and  so  many  possi- 
bilities of  fraud  that  the  courts  have 
uniformly  held  that  the  failure  to 
pay  the  fare  or  produce  the  ticket 
warrants  an  eviction."  Harp  v. 
Southern  R.  Co.,  119  Oa.  827,  929,  47 
SB  80S,  100  AmSR  212. 

7*.  Southern  R.  Co.  v.  De  Saus- 
sure,  lit  Oa  12,  42  SE  479;  Rogers 
v.  Atlantic  City  R.  Co.,  57  N.  JT  L. 
792,  HAIL 


[a]  Conductor  need  not  investi- 
gate*—I  r  the  holder  of  a  commuta- 
tion ticket  has  lost  It,  so  as  to  be 
unable  to  comply  with  the  provis- 
ion as  to  presentation,  the  conduc- 
tor is  not  oound  to  investigate  the 
passenger's  statement  as  to  the  cause 
of   nonproduction,   but   may   demand 


the  regular  fare.  /Rogers  v.  Atlanttc 
City  R.  Co.,  67  N.  J.  L.  70S,  24  A  11. 
Exhibition  of  commutation,  tickets 
generally  see  supra  i  1180. 

74.  Salomon  v.  New  Tork  Cent, 
etc,  R.  Co.,  165  App.  Dlv.  35,  160 
NTS  282. 

75.  Sldman  v.  Richmond,  etc.,  R. 
Co.,  3  Int.  Com.  Commn,  612;  Tre- 
zona  v.  Chicago  Oreat  Western  R. 
Co.,  107  Iowa  22.  77  NW  486,  42  LRA 
136;  Salomon  v.  New  Tork  Cent,  etc., 
R  Co.,   165  App.  Dlv.  26,  160   NTS  282. 

[a]  Tune  of  purchase.— -Where  a 
quarterly  commutation  ticket  Is  pur- 
chased thirteen  days  after  the 
quarter  begins,  the  carrier  is  not  re- 
quired to  refund  any  portion  of  the 
purchase  price.  Sldman  v.  Rich- 
mond, etc.,  R.  Co.,  3  Int.  Com. 
Commn.  512. 

[b]  The  transferee  of  a  nonassign- 
able railroad  tleket  may  not,  under 
the  Personal  Property  Law  |  41.  and 
the  Penal  Law  {  1562,  require  the 
railroad  company  to  redeem  it.  Salo- 
mon v.  New  York  Cent.,  etc.,  R.  Co., 
166  App.  Dlv.  86,  160  NTS  282. 

78,  Southern  R.  Co.  v.  De  Saus- 
sure,  116  Oa.  53.  42  SB  479. 

[a]  liost  ticket*— Where  the 
owner  of  a  commutation  ticket,  pur- 
chased below  the  regular  rate  on 
condition  that  no  rebate  would  be  al- 
lowed on  account  of  Its  nonuse,  loses 
the  ticket,  he  Is  not' entitled  to  have 
the  amount  paid  by  him  for  the 
ticket  refunded,  or  to  recover  dam- 
ages against  the  company  for  fail- 
ure to  transport  him  without  paying 
fare.  Southern  R.  Co.  v.  De  Saus- 
sure.  116  Oa  63,  42  SB  479. 

[b]  Cannot  require  duplicate.— 
Where  a  passenger  obtains  a  commu- 
tation ticket,  with  the  condition  that 
the  railroad  company  shall  not  be 
required  to  refund  because  of  Its 
nonuser,  and  he  loses  the  ticket,  he 
cannot  compel  the  railroad  company 
to  issue  a  duplicate.  Southern  R. 
Co.  v.  De  SauBSure,  116  Oa.  53,  42 
SE   479. 

77.  111. — Burn  v.  Chicago,  etc.,  R. 
Co.,   163   111.  A.   319. 

Iowa — Cook  v.  Chicago,  etc.,  R. 
Co..  186  Iowa  497,  113  NW  1079; 
Rohrig  v.  Chicago,  etc.,  R.  Co.,  130 
Iowa  880,  106  NW  936:  Jolley  v. 
Chicago,  etc.,  R.  Co.,  119  Iowa  491, 
93    NW   665. 

N.  T. — -Salomon  v.  New  Tork  Cent., 
etc..  R.  Co.,  166  App.  Dlv.  36,  150 
NTS  282 

Pa — Arnold  v.  Pennsylvania  R.  Co., 
115  Pa.  136,  8  A  213,  2,  AmSR  642; 
Smith  v.  Philadelphia,  etc.,  R  Co., 
11  Pa.  Co.  666.  - 

Tex. — Ft  Worth,  etc.,  R.  Co.  v. 
Cushman,  92  Tex.  623,  60  SW  1009; 
Levinson  v.  Texas,  etc.,  R  Co.,  17 
Tex.  Civ.  A.  617,  42  SW  901.  But  see 
Texas,  etc.,  R  Co.  v.  Mahaffey,  98 
Tex.  892,  84  SW  646  (holding  L. 
[1898]  o  73,  as  far  as  it  provides 
a  penalty  for  falling  to  redeem  un- 
used portions  of  tickets,  unconstitu- 
tional). 


[a]  Statute  part  of  contract— 
The  statutory  obligation  to  redeem  a 
ticket  at  Its  full  price  If  not  used 
enters  Into  the  contract  of  carriage 
made  by  the  carrier  with  a  passen- 
ger. Burn  v.  Chicago,  etc.,  R.  Co., 
163   I1L  A.   319. 

[b]  Payment  of  difference  be- 
between  fares  for  distance  traveled 
and  price  of  ticket*— (1)  Under  a 
statute  requiring  a  carrier  to  redeem 
unused  tickets  by  paying  the  differ- 
ence between  the  regular  fare  lor 
the  distance  trawled  and  the  amount 
paid  for  the  ticket,  a  passenger  whose 
trips  in  regular  fares  exceed  the  cost 
of  the  whole  ticket  can  recover 
nothing.  Smith  v.  Philadelphia,  etc., 
R  Co.,  11  Pa.  Co.  555.  (2)  Under  a 
statute  providing  that,  if  no  part  of 
a  railroad  passenger  ticket  is  used, 
the  holder  shall  be  entitled  to  re- 
ceive the  full  amount  paid  therefor, 
and  if  only  part  Is  used,  he  shall 
be  entitled  to  the  remainder  of  the 
price  after  deducting  the  tariff  rate 
between  the  points  for  which  part 
of v  the  ticket  was  actually  used,  the 
words  "tariff  rate"  mean  the  regular 
rate,  which  Is  to  be  deducted  from 
the  price  of  an  excursion  ticket  sold 
at  reduced  rates  and  pnly  partially 
used.  Ft.  Worth,  etc.,  R.  Co.  v. 
Cushman,   92   Tex.    623,   50   SW   1009. 

rcl  In  Texas.  —  (l)  Rev.  St 
(1895),  art  4560d,  providing  for  the 
redemption  of  unused  tickets  and  for 
the  fining  of  one  selling  an  unused 
railroad  ticket,  "provided  that  th« 
provisions  of  this  chapter  shall  not 
apply  to  any  person  holding  a  ticket 
upon  which  Is  not  plainly  printed 
that  It  Is  a  penal  offense"  to  sell  the 
same,  and  that  any  railroad  com- 
pany which  shall  refuse  to  redeem 
any  ticket  shall  forfeit  not  less  than 
one  hundred  dollars,  does  not  author- 
ize such  forfeiture  by  a  railroad  com- 
pany where  said  printed  notice  Is 
not  on  the  ticket.  Donalson  v. 
Oulf,  etc.,  R.  Co..  (ClV.  A.)  45  SW 
391.  (2)  And  under  Fen.  Code 
(1911).  arts  1527-1529,  relative  to  re- 
demption of  unused  railroad  tickets, 
the  railroad  company  is  entitled  to 
provide  a  channel  or  to  employ  pro- 
cesses of  disbursement  most  or- 
derly to  It,  and  is  not  liable  for  the 
penalty  for  an  agent's  refusal  to 
pay  redeemable  value  Immediately  on 
presentation  without  forwarding  It  to 
the  auditor,  pursuant  to  a  rule  of 
the  company.  Texas,  etc.,  R.  Co.  v. 
Bealrd,    (Civ.    A.)    169    SW    1060. 

[d]  Accrual  of  penalty. — Lia- 
bility for  a  penalty  under  the  stat- 
ute accrues  where  a  ticket  agent  re- 
fuses to  sell  a  person  a  ticket  to  a 
designated  point,  and  thereby  in- 
duces him  to  buy  one  to  a  more  dis- 
tant point,  which  ticket  the  agent 
afterward  refuses  to  redeem  when 
returned  unused,  unless  lack  of  good 
faith  on  the  part  of  plaintiff  In  buy- 
ing the  ticket  Is  shown.  Cook  v.  Chi- 
cago, etc.,  R  Co.,  136  Iowa  497,  113 
NW  1079. 

[e]  Proof. — In  an  action  to  re- 
cover a  penalty  for  the  violation  of 
the  statute,  plaintiff  Is  not  required 
to  prove  his  case  with  the  same 
degree  of  certainty  as  is  required 
in  a  criminal  prosecution.  Texas, 
etc..  R.  Co.  v.  Mahaffey,  98  Tex.  392, 
84  SW  646. 
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funded  on  the  unused  ticket,  or  portion  thereof." 
Where  conditions  are  by  contract  attached  to  the 
right  to  redeem,  they  must  be  complied  with." 
Where  the  statute  limits  the  right  of  redemption  to 
persons  who  shall  have  purchased  the  ticket  from 
an  authorized  agent  of  the  railroad  company,  an 
assignee  of  such  a  ticket  may  not  require  the  rail- 
road company  to  redeem  it.80, 

Good  faith  of  purchaser.  It  has  been  held  that 
such  a  statute  was  intended  for  the  benefit  of  those 
purchasing  tickets  in  good  faith  and  for  actual  use, 
and  may  not  be  invoked  by  one  who  procures  tickets 
with  the  sole  object  of  bringing  suit  against  the 
company  in  the  event  of  its  failure  to  redeem,  and 
thereby  recovering  a  penalty  and  seeking  revenge 
for  past  difficulties.81 

Ticket  once  used.  A  statute  requiring  redemp- 
tion does  not  apply  to  the  case  of  a  ticket  used 
by  the  original  purchaser  and  thereafter  sold  by 
him,  although  the  transferee  is  without  ■  notice  of 
such  fact.** 

Sufficiency  of  demand  for  redemption.  Where 
the  agent  knows  that  the  holder  is  at  the  ticket 
office  with  the  tickets  then  in  his  possession,  for 
the  purpose  of  asking  that  they  be  redeemed,  and 
the  agent  declines  to  redeem  them,  the  necessity  f6r 
a  more  formal  offer  is  thereby  obviated.8* 

Necessity  for  returning  ticket.  It  has  been  held 
that  under  an  agreement  to  refund  the .  purchase 
price  provided  the  ticket  is  not  used  within  a  speci- 
fied time,  the  return  of  the  ticket  is  not,  in  the 
absence  of  express  stipulation  therefor,  a  condition 
precedent  to  recovery. 

[4  1134]  b.  Place  and  Time  of  Redemption.    It  is 


usually  provided  that  the  redemption  shall  be  made 
at  the  place  of  purchase.** 

Time  of  redemption.  Provision  is  also  made 
under  some  statutes  as  to  the  time  for  redemption  ;** 
and  the  carrier's  liability  for  the  price  of  the  ticket 
and  for  the  prescribed  penalty,  attaches,  on  the 
mere  neglect  of  the  company  to  redeem  within  the 
prescribed  time  after  demand,  and  the  bolder  is  not 
required  to  return  to  the  company's  office  for  his 
money  within  such  time  after  demand.*'  But  where 
the  carrier  does  not  limit  the  period  within  which 
redemption  shall  be  demanded,  as  authorized  by 
such  a  statute,  demand  is  timely  if  made  within 
the  period  of  the  general  statute  of  limitations.88 

[$  1135]  0.  Conditions  and  Limitations;  Special 
Contracts — 1.  In  General.**  A  ticket  may  be  issued 
containing  special  conditions  or  limitations,  that 
is,  it  may  be  such  as  to  constitute  a  special  con- 
tract.*0 Thus  a  carrier  is  under  no  general  obliga- 
tion to  carry  anyone  for  less  than  the  regular  rates, 
and  if  it  does  so  for  special  accommodation,  any 
'reasonable  condition  imposed  on  the  passenger 
should  be  performed,  and  in  default  of  perform- 
ance he  may  be  required  to  pay  the  regular  fare." 
Where  a  ticket  is  snob  as  to  constitute  a  special 
contract,  its  terms  will  not  be  affected  by  any  gen- 
eral representations  of  the  carrier,  by  posted 
notices,  advertisement,  or  otherwise,  as  to  the  effect 
of  such  tickets;**  and  the  posting  of  notices  in 
waiting  rooms  and  ticket  offices,  and  on  the  cars, 
patting  conditions  or  limitations  on  ordinary 
tickets,  is  not  sufficient  to  charge  a  passenger  with 
notice  thereof.**  The  conditions  attached  even  in 
ease  of  a  special  contract  ticket  must  be  reason- 


78.  Jolley  v.  Chicago,  etc.,  R.  Co., 
119  Iowa  491,  93  NW  566;  Donalson 
v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
45  SW  891. 

79.  Cooper  v.  London,  etc.  R.  Co., 
4  Ex.  D.  88. 

SO.  Salomon  v.  New  Tork  Cent., 
etc,  R.  Co.,  166  App.  Div.  86,  160 
NTS  282. 

81.  Cook  v.  Chicago,  etc,  R.  Co., 
136  Iowa  497,  118  NW  1079;  Jolley 
v.  Chicago,  etc,  R.  Co.,  119  Iowa 
491,    93    NW   665. 

83.  Levlnson  v.  Texas,  etc,  R. 
Co.,  17  Tex.  Civ.  A.  617,  48  SW  901. 
See  also  statutory  provision. 

83.  Jolley  v.  Chicago,  etc.,  R.  Co., 
119   Iowa  491,  93   NW   655. 

84.  Maas  v.  Scharbach,  13  Misc. 
216,  84  NTS  234. 

[a]  Season  for  rale. — The  theory 
Is  that  the  ticket  was  not  the  subject 
of  the  sale,  but  a  mere  token,  value- 
less after  the  expiration  of  the  time 
limited.  Haas  v.  Scharbach,  18 
Misc.   215,  34  NTS  234. 

86.  Shaw  v.  Chicago,  etc.,  R.  Co., 
(Iowa)    113   NW   478. 

[a]  A  demand  for  redemption  of 
unused  tlokets,  made  to  a  telegraph 
operator  while  relieving  the  station 
agent,  and  his  refusal  to  redeem, 
will  render  the  carrier  liable  for 
the  penalty;  the  mere  fact  that  the 
regular  ticket  agent  had  been  au- 
thorized to  redeem  the  tickets  Is  no 
excuse.  Rohrlg  v.  Chicago,  etc.,  R. 
Co.,  130  Iowa  380,  382,  106  NW  936 
(where  the  court  said:  "The  statute 
is  not  satisfied  by  the  mere  appoint- 
ment of  one  person  who  may  or  may 
not  have  his  station  at  the  window 
where  the  ticket  business  Is  trans- 
acted as  the  one  through  whom  re- 
demption must  be  made.  The  pas- 
senger has  the  right  to  assume  that 
the  person  in  charge  la  there  by  au- 
thority and  that  he  Is  clothed  with 
all  necessary  authority  incident  to 
the  business  he  Is  transacting  on  be- 
half of  the  company.  Wood  v.  Chi- 
cago, etc,  R.  Co.,  68  Iowa  491,  27  NW 
473.  It  was  not  contemplated  that 
the  right   to  have   redemption   made 


should  be  clogged  by  any  nice  ques- 
tions of  authority  as  between  princi- 
pal and  agent,  or  that  the  passenger 
should  be  put  to  the  peril  of  cor- 
rectly ascertaining  what  particular 
person  had  been  selected  by  the  com- 
pany to  discharge  the  duty  of  mak- 
ing redemption"). 

Tbl  Defease.— Under  a  statute  re- 
quiring redemption  of  unused  rail- 
road tickets  at  the  place  of  purchase, 
It  Is  no  defense  that  the  person  In 
charge  of  the  office  of  purchase  di- 
rected plaintiff  to  apply  for  redemp- 
tion at  a  freight  depot,  the  location 
of  which  did  not  appear.  Shaw  v. 
Chicago,  etc.,  R.  Co.,  (Iowa)  118  NW 
473. 

88.  See  statutory  provisions.  And 
see  Jolley  v.  Chicago,  etc.,  R.  Co., 
119  I6wa  491.  93  NW  556  (constru- 
ing Act  28th  Oen.  Assembly  c  71 
I   1). 

87.  Jolley  v.  Chicago,  etc.,  R.  Co., 
119  Iowa  491,  93  NW  666. 

88.  Jolley  v.  Chicago,  etc,  R.  Co., 
119  Iowa  491.  93  NW  666. 

89.  Condition  for  forfeiture  see 
supra  I  1127. 

limitation  of,  or  exemption  from, 
liability  see  Infra  {{  1161-1164. 

90.  Aiken  v.  Southern  R  Co.,  118 
Oa.  118,  44  SB  828,  98  AmSR  107.  62 
LRA  666;  Baltimore,  etc.,  R.  Co.  v. 
Evans,  169  Ind.  410.  82  NE  778:  Scriv- 
ner  v.  Missouri  Pac.  R.  Co.,  260  Mo. 
421,  169  SW  83;  Cherry  v.  Chicago, 
etc.,  R.  Co.,  191  Mo.  489.  90  SW  881, 
109  AmSR  830,  2  LRANS  696  (special 
contract  for  sixty-day  convention  ex- 
cursion tickets);  Sanden  v.  Northern 
Pac.  R.  Co.,  43  Mont.  209,  116  P  408, 
34   LRANS  711. 

[a]  Continuous  passage  check  as 
not  changing  contract.— A  special 
contract  of  carriage1,  which  provides 
for  a  continuous  trip,  and  that  it  is 
subject  to  exchange  at  any  point  on 
the  route  for  a  continuous  passage 
check,  is  not  changed  by  the  issu- 
ance of  such  a  check  which  indicates 
the  same  class  of  passage  and  time 
limit  as  the  ticket,  but  provides  that, 
If  it  shows  a  thirty-day  limit,  stop- 


over privileges  may  be  had  on  appli- 
cation to  the  conductor;  for  the 
check  in  no  wise  alters  any  of  the 
terms  of  the  original  contract.  San- 
den v.  Northern  Pac.  R.  Co.,  4  3.  Mont 
209,  116  P  408.  84  LRANS  711. 

[b]  A  hosbaad  may  ooatraet  for 
too  safe  carriage  of  ids  wtte  by  a 
railway  company,  but  the  law  will 
not  imply  such  a  contract  from  the 
mere  purchase  of  an  ordinary  ticket 
by  the  husband,  which  only  raises  an 
implied  contract  for  safe  carriage 
with  the  wife  alone.  Aiken  v.  South- 
ern R.  Co.,  118  Oa.  118,  44  SE  828,  98 
AmSR  l«7.k(2  LRA  (66. 

[cl  A  ooatraet  requiring  a  ship- 
per to  feed  aad  eraser  stoek  does  not 
avoid  other  provisions  of  the  con- 
tract requiring  the  shipper  to  ride 
in  the  caboose  at  all  times  when  the 
train  is  in  motion.  Scrlvner  v.  Mis- 
souri Pac.  R.  Co.,  260  Mo.  421,  1(9 
SW  82. 

M.  Baltimore,  etc.,  R.  Co.  v. 
Evans,  1(9  Ind.  410,  82  NE  771; 
Ooets  v.  Hannibal,  etc,  R.  Co.  50 
Mo.  472;  Chicago,  etc,  H.  Co.  v. 
Howell,  (Tex.  Civ.  A.)   16«  SW  81. 

[a]  Vermis  to  half  fare  pass sugar. 
—A  rule  requiring  passengers  travel- 
ing on  half  fare  tickets  to  have  per- 
mit from  a  proper  official  to  travel 
thus  is  reasonable.  Qoeta  v.  Hanni- 
bal, etc,  R.  Co.,  50  Mo.  472. 

90.  Dunlap  v. '  Northern  Pac.  R- 
Co.,  36  Minn.  203,  28  NW  240;  How- 
ard v.  Chicago,  etc.,  R.  Co.,  61  Miss 
194. 

93.  Georgia  R.  Co.  v.  Baldonl.  115 
Oa.  1018,  43  SE  864;  Crabtret  v. 
Washington  County  R.  Co..  101  Me. 
486,  64  A  842;  Norman  v.  Southern 
R  Co.,  66  S.  C.  617,  44  SE  88.  95  Am 
SR  809;  Louisville,  etc.,  R  Co.  v. 
Turner,  100  Tenn.  213,  47  SW  22S,  4J 
LRA  140. 

ra]  Season  for  rule. — "Passengers 
have  but  little  time  or  opportunity 
to  read  such  placards,  and  It  would 
impose  quite  a  serious  burden  upon 
travel  to  hold  that  the  public  must 
read  all  these  notices  thus  posted, 
before    taking    passage    on   a   train 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  numbec 
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able,**  and  certain  in  their  terms.95  A  condition  in 
a  ticket  that  in  case  of  error  or  dispute  the  pas- 
senger agrees  to  pay  the  regular  fare  and  to  apply 
at  the  carrier's  office  for  correction  and  reimburse- 
ment is  unreasonable  and  void;*'  and  it  has  been 
held  that  a  provision  on  a  ticket,  printed  under  the 
head  "caution,"  that  in  oases  of  doubt  the  pas- 
senger should  pay  the  rate  which  the  conductor 
demands,  take  his  receipt,  and  report  to  the  general 
office  is  mere  advice  and  not  a  part  of  the  ticket.87 
Mileage  ticket.*9  Limitations  and  restrictions  on 
the  use  of  a  mileage  ticket  when  properly  made  a 
part  of  the  contract  are  binding  on  the  purchaser,** 
such  as  that 'the  ticket  shall  be  accepted  for  trans- 
portation only  for  journeys  wholly  within  the  state,1 
although  it  has  been  held  that  such  a  contract 
should  be  construed  to  mean  that  it  will  be  ac- 
cepted for  only  bo  much  of  a  journey  as  lies  within 
the  state,  and  that,  where  one  takes  a  trip  from 
a  point  within  to  one  without  the  state,  he  may 
pay  for  the  part  within  the  state  with  his  mileage,1 
unless  the  ticket  expressly  provides  otherwise.*  A 
purchaser  of  an  interchangeable  mileage  book  is 
bound  by  a  condition  that  undetached  coupons 
shall  be  honored  on  trains  only  for  transportation 
from  a  nonagency  station,  or  from  an  agency  sta- 
tion not  open  for  the  sale  of  tickets;4  and  where 
offices  are  open  for  the  sale  of  tickets  and  the 
holder  of  such  a  book  has  a  reasonable  opportunity 

upon  which  they  are  willing;  to,  and 
do,  pay  full  fare."  Louisville,  etc., 
R.  Co.  v.  Turner,  HO  Tenn.  213,  224, 
47  SW  223.  43  LRA  140. 

[bj  X»  Vatae,  under  Rev.  St.  c  52 
{  2.  a  carrier  must  state  on  the  ticket 
all  the  limitations  of  Its  use  other 
than  the  six-year  limitation  pre- 
scribed by  statute.  Crabtree  v. 
Washington  County  R.  Co.,  101  Me. 
485,  64  A  842. 

[el  Continuous  passag-e.— The 
posting  of  notices  in  the  waiting 
rooms  of  depots,  and  in  ticket  offices 
and  on  the  cars,  stating  that  ordinary 
local  tickets  will  be  void  If  not  used 
for  continuous  passage,  beginning  on 
data  of  sale,  only,  Is  not  a  proper 
notice  to  persons  paying  the  usual 
price  for  such  tickets.  Louisville, 
etc.,  R.  Co.  v.  Turner,  100  Tenn.  213, 
47  SW  223.   43  LRA  140. 

94.  Freeman  v.  Atchison,  etc.,  R. 
Co..  71  Kan.  827,  880,  80  P  692,  6 
AnnCaa  118  Celt  Cyo];  Dangerfleld  v. 
Atchison,  etc.,  R.  Co.,  82  Kan.  85,  61 
P  405;  Illinois  Cent.  R.  Co.  v.  Gor- 
tikov,  90  Miss.  737.  45  8  363.  122  Am 
SR  324.  14  LRANS  464;  O'Rourke  v. 
Citizens'  St.  R.  Co.,  103  Tenn.  124,  52 
SW  872.  76  AmSR  639,  46  LRA  614. 

95.  Dancey  r.  Grand  Trunk  R. 
Co..    19    Ont.  A.   664. 

96.  Ga. — Georgia  R.,  etc.,  Co.  v. 
Baker.  125  Oa,  562.  64  SE  639,  114  Am 
SR  246,  7  LRANS  103,  5  AnnCas  484. 

Miss. — Illinois  Cent.  R.  Co.  v.  Gor- 
tikov.  90  Miss.  787,  45  S  863,  122  Am 
SR  324.  14  LRANS  464. 

Mo. — Cherry  v.  Chicago,'  etc.,  R. 
Co.,  191  Mo.  489,  90  SW  881.  169 
AmSR  830,  2  LRANS  696  and  note. 

Nev. — Forrester  v.  Southern  Pac. 
Co..  36  Nev.  247,  134  P  763,  136  P 
70S,   48  LRANS  1. 

Tenn. — O'Rourke  v.  Cltiiens'  St.  R. 
Co.,  108  Tenn.  124,  62  SW  872,  76 
AmSR  689,  46  LRA  614. 

[a]  A  oomdtttoa  printed  oa  a 
street  railroad  transfer  eheok  that 
"in  accepting  this  transfer,  passenger 
agrees  that  in  case  of  controversy 
with  conductor  about  this  ticket  and 
Its  refusal,  to  pay  the  regular  fare 
charged,  and  apply  at  the  office  of 
the  company  for  refund  of  same 
within  three  days"  Is  unreasonable 
and  will  not  be  enforced.  Georgia 
R..  etc,  Co.  v.  Baker,  126  Ga.  662,  64 
SB  689,  114  AmSR  246,  7  LRANS  103, 
5  AnnCas  484;  Illinois  Cent.  R.  Co. 
t.  Gortikov,  90  Miss.  787,  45  S  363, 
122     AmSR     824,     14     LRANS     464; 


so  to  do,  he  is  required  to  present  the  book  and 
procure  an  exchange  mileage  ticket,  and  if  he  fails 
so  to  do  he  cannot  tender  coupons  from  .the  book 
for  his  transportation;5  but  where  the  holder  is 
prevented  from  exchanging  coupons  for  a  mileage 
ticket,  as  by  reason  of  the  company's  failure  to 
afford  him  reasonable  facilities  for  making  the  ex- 
change, the  book  becomes  a  complete  contract  for 
carriage  entitling  him  to  carriage  without  ex- 
changing the  coupons  for  a  ticket.*  A  provision 
requiring  the  holder  who  gets  on  at  a  nonagency 
station  to  get  off  the  train  at  the  next  junction  or 
car  changing  station  and  procure  a  ticket  for  the 
remainder  of  the  journey  has  no  application  to  a 
passenger  who  boards  the  train  at  a  nonagency 
station  with  the  intention  of  making  a  continuous 
journey  to  a  distant  point,  although  he  is  to  pass 
through  a  junction  station  at  which  there  is  an 
agent,  if  the  passenger  is  received  as  a  passenger 
in  a  coach  which  goes  the  whale  distance/  Limita- 
tions and  restrictions  not  authorized  by  statute  are 
not  binding  on  the  purchaser  where  there  is  no 
consideration  for  any  agreement  on  his  part  to 
limit  the  use  of  the  ticket  further  than  prescribed 
by  statute.* 

Mutilated  ticket.  To  mutilate  a  ticket  within 
the  meaning  of  a  stipulation  on  its  face  that  it  shall 
not  be  good  for  passage  if  mutilated  in  any  way,  it 
must  be  deprived  of  some  essential  part,'  and  hence 


O'Rourke  v.  Citlasns'  St.  B>  Co.,  108 
Tenn.  124,  52  SW  872,  7«  AmSR  639, 
46  LRA  614. 

97.  Illinois  Cent.  R  Co.  v.  Gor- 
tikov, 90  Miss.  787,  45  S  863,  122  Am 
SR  324,    14  LRANS   464. 

98.  Xtlmitattona  as  to  ttan»  see  In- 
fra I  114ft. 

99.  Illinois  Cent  R.  Co.  v.  Hol- 
man,  106  Miss.  449,  64  S  7;  Horton 
v.  Erie  R.  Co.,  88  App.  Div.  879,  83 
NTS  733  [app  dlsm  179  N.  T.  589 
mem,   72  KB  1162  mem]. 

1.  State  R.  Commn.  v.  Louisville, 
etc.,  R.  Co.,  140  Ga.  817,  80SE  327, 
LRA1915E  902,  AnnCasl9l5A  1018: 
Illinois  Cent  R.  Co.  v.  Holman,  10< 
Miss.  449,  64  S  7;  Horton  v.  Erie  R. 
Co.,  66  App.  Dlv.  687,  72  NTS  1018, 
10  NTAnnCas  821. 


3.  Horton  v.  Erie  R,  Co.,  86  A 
Dlv.  879,  S3  NTS  733  [app  dlsm  ; 
N.T.  589  mem,  72  NE  1152  mem]. 
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3.  Illinois  Cent.  R.  Co.  v.  Holman, 
106  Miss.  449,  64  S  7. 

[a]  •Validity  of  contract.— A  con- 
tract whereby  a  railroad  company  In 
consideration  of  certain  advertising 
Issues  a  mileage  book  to  be  used  for 
transportation  only  between  points 
entirely  within  the  state,  but  not  in 
connection  with  or  for  any  part  of 
an  interstate  trip,  is  not  expressly 
condemned  by  statute,  and  is  not  in- 
valid. Illinois  Cent.  R.  Co.  v.  Hol- 
man, 106  Miss.  449,  64  S  7. 

4W  Perry  v.  Atlantic  Coast  Line  R 
Co.,  9  Ga.  A.  260.  70  SE  1122;  Des 
Portes  v.  Southern  R.  Co.,  87  S.  C. 
160,  69  SE  148;  N.,  etc.,  R.  Co.  v. 
Read,  4  Tenn.  Civ.  A.  98. 

5,  Perry  v.  Atlantic  Coast  Line  R 
Co.,  9  Ga.  A.  260,  70  SE  1122;  Harvey 
v.  Atlantic  Coast  Line  R.  Co.,  168  N. 
C.  567,  69  SE  627;  Des  Portes  v. 
Southern  R.  Co.,  87  S.  C.  160,  69  SE  148. 

[a]  In  Qeorgia  under  Civ.  Code 
(1910)  I!  2638,  2663,  the  railroad 
commission  has  authority  to  pass  an 
order  requiring  that  passengers  from 
cities  of  ten  thousand  or  more  must 
exchange  mileage  for  tickets.  State 
R.  Commn.  v.  Louisville,  etc.,  R.  Co., 
140  Ga.  817.  80  SE  327,  LRA1916E 
902.  AnnCasl916A  1018. 

e.  Harvey  v.  Atlantic  Coast  Line 
R.  Co.,  158  N.  C.  567.  69  SE  627;  Des 
Portes  v.  Southern  R.  Co.,  87  S.  C. 
160,  69  SE  148. 

7.  N.,  etc.,  R.  Co.  v.  Read,  4  Tenn. 
Civ.  A.  98. 

a.  Parish  v.  Ulster,  etc..  R.  Co., 
192  N.  T.  358,  85  NE  168;  Horton  v. 


Erie  R.  Co.,  65  App.  Dlv.  587,  78  NTS 
1018,  10  NTAnnCas  321:  Watson  v. 
New  Tork,  etc.,  R.  Co.,  24  Misc.  628, 

64  NTS  201;  Eberle  v.  Southern  R. 
CO.,  98  3.  C.  89,  79  SE  793. 

[a]  Illustrations*— (1)  Under  N. 
T.  L.  (1895)  p  961  o  1027.  as 
amended  by  L.  (1896)  p  758 
c  835,  L.  (1897)  p  622  c  484. 
and  L  (1898)  p  1826  c  577,  which 
provide  that  any  railroad  corpora- 
tion, the  lines  of  which  exceed  one 
hundred  miles  in  length,  shall  issue 
mileage  books  for  either  one  thou- 
sand or  live  hundred  miles,  which 
shall  entitle  the  holder,  or  any  mem- 
ber of  his  family,  to  travel  thereon, 
defendant  company  Issued  a -mileage 
book  to  plaintiff  which  contained  cer- 
tain restrictions  as  to  its  use  not 
Erovlded  by  the  statute,  and  it  was 
eld  that  plaintiff  was  not  bound  to 
insist  on  the  issuance  of  a  mileage 
book  in  strict  accordance  with  the 
statute  and  to  sue  for  the  statutory 
penalty  If  It  was  refused,  on  penalty, 
if  he  accepted  the  ticket  as  Issued, 
of  becoming  bound  by  Its  limitations, 
but  that  the  company  having  re- 
ceived the  full  price  of  the  mileage 
book  as  fixed  by  statute,  there  was 
no  consideration  for  any  agreement 
by  plaintiff  to  limit  its  use  further 
than  prescribed  by  the  statute,  and 
plaintiff  was  not  bound  by  the  addi- 
tional limitation.  Parish  v.  Ulster, 
etc.,  R.  Co.,  192  N.  T.  353,  85  NE  153. 
(2)  Where  defendant  on  Issuing  a 
book  to  plaintiff  required  him  to  sign 
a  contract  that  It  would  be  accepted 
for  transportation  only  for  journeys 
wholly  within  the  state,  such  con- 
tract was  without  consideration  and 
void,  since  It  was  the  duty  of  de- 
fendant to  issue  the  book  without 
other  conditions  than  those  pre- 
scribed by  the  statute.  Horton  v. 
Erie  R.  Co.,  66  App.  Div.  587,  72  NTS 
1018,   10  NTAnnCas  321. 

4b]  Where  a  carrier  sells  a  mile- 
age oontraot  under  sohedulss  lmpos- 
lajr  no  limit  on  the  use  of  tickets 
Issued  in  exchange  for  coupons,  It 
cannot  by  filing  subsequent  sched- 
ules containing  such  limitation  alter 
a  ticket  holder's  contract  so  as  to 
make  a  ticket  Issued  to  him  on  his 
mileage  coupons  subject  to  such  lim- 
itation. Eberle  v.  Southern  R.  Co., 
98  S.  C.  89.  79  SE  793. 

9.  Toung  v.  Georgia  Cent  R  Co., 
120  Ga.  25.  47  SE  656,  102  AmSR  68, 

65  LRA  436,  1  AnnCas  24  and  note. 


702     110  C.  J.] 


CARRIERS 


[§§  1135-1137 


a  ticket  is  valid,  although  torn  in  two  pieces,  where 
both  pieces  are  presented  to  the  conductor  at  the 
same  time  and  it  is  apparent  that  they  are  parts 
of  the  same  ticket,  that  together  they  form  the 
entire  ticket,  and  that  no  fraud  has  been  perpe- 
trated on  the  railroad  company.10  And  although  a 
street  railroad  company,  pursuant  to  its  rules,  may 
refuse  a  transfer  ticket  which  is  mutilated  after 
coming  into  possession  of  a  passenger,  it  cannot 
refuse  a  ticket  mutilated  before  it  is  given  to  him.11 
[$  1136]  2.  Knowledge  and  Assent  of  Passenger — 
a.  In  General.  While  there  is  some  conflict  in  the 
authorities,12  by  the  weight  of  authority  an  ordi- 
nary ticket  bought  at  the  usual  full  fare  and  not 
for  a  special  occasion  is  regarded  as  a  mere  receipt 
or  voucher  evidencing  the  purchaser's  right  to  be 
carried,1*  and  conditions  printed  on  the  ticket 
attempting  to  limit  the  purchaser's  unlimited  right 
of  transportation  are  of  no  effect  unless  his  atten- 
tion is  called  to 'them  or  they  are  known  and  as- 


10.    Young  v.  Georgia  Cant.  R  Co., 


120  Ga.  25.  47  SE  656.  102  AmSR  6». 
66  LRA  436,  1   AnnCas  24. 

Peteohed  ootroons  see  supra  11181. 

11.  Koch  v.  New  York  City  R.  Co., 
95  NTS  669. 

19.  Louisville,  etc.,  R  Co.  v.  Tur- 
ner, 100  Tenn.  21$,  47  SW  221,  4S 
LRA  140. 

13.  See  supra  |  1117. 

14.  U.  S. — Harmon  v.  Jensen,  176 
Fed.  619,  100  CCA  116.  20  AnnCas 
1224:  The  Majestic,  56  Fed.  244  [aff 
166  U.  S.  875,  17  SCt  597,  41  L.  ed. 
1039  (rev  60  Fed.  624,  9  CCA  161,  23 
LRA  746)];  Maurlts  v.  New  York, 
etc..  R.  Co.,  28  Fed.  766. 

Ga. — Boyd  v.  Spencer,  103  Ga.  828, 
30  SB  841,  68  AmSR  146. 

MasS. — O'Regan  v.  Cunard  SS.  Co., 
160  Mass.  856,  35  NB  1070,  39  AmSR 
484. 

N.  Y. — Aplington  v.  Pullman  Co., 
110  App.  Dlv.  260,  97  NYS  329,  17 
NYAnnCas  456;  Nevins  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  225. 

N.  C. — Norman  v.  Bast  Carolina  R 
Co.,  161  N.  C.  330,  77  SE  846,  AnnCas 
1914D  917. 

Oh. — Kent  v.  Baltimore,  etc.,  R, 
Co.,  45  Oh.  St.  284,  12  NB  798,  4 
AmSR  539;  Lake  Shore,  etc.,  R.  Co. 
v.  Mortal,  18  Oh.  Cir.  Ct.  562,  8  Oh. 
Clr.  Dec.  184. 

S.  C. — Dagnall  v.  Southern  R  Co., 
69  8.  C.  110,  48  SB  97:  Norman  v. 
Southern  R.  Co.,  66  S.  C.  617,  44  SE 
88,  95  AmSR  809. 

Tenn. — Watson  v.  Louisville,  etc., 
R  Co.,  104  Tenn.  194,  56  SW  1024, 
49  LRA  454;  O'Rourke  v.  Citizens' 
St.  R.  Co.,  103  Tenn.  124,  52  SW.872, 
76  AmSR  839,  46  LRA  614;  Louis- 
ville, etc.,  R.  Co.  v.  Turner,  100  Tenn. 
213,  47  SW  223,  43  LRA  140. 

Tex. — San  Antonio,  eta,  R.  Co.  v. 
Newman,  17  Tex.  Civ.  A.  606,  43  SW 
916. 

Can. — Bate  v.  Canadian  Pac.  R.  Co., 
18  Can.  8.  C.  697  [rev  16  Ont.  A.  888, 
14  Ont.   626]. 

"While  there  is  a  conflict  in  the 
cases,  the  weight  of  authority  is  that 
time  limitations,  or  conditions 
stamped  or  printed  upon  the  back  or 
face  of  a  general  ticket,  are  not 
binding  upon  a  passenger  unless  his 
attention  Is  called  to  them  when  he 
purchases  the  ticket,  and  he  aBsents 
thereto."  Louisville,  etc,  R.  Co.  v. 
Turner,  100  Tenn.  218,  221,  47  SW 
223.  43   LRA  140. 

"Where,  from  the  undisputed  «cir- 
«um«tances  of  the  transaction,  it  Is 
apparent  that  the  passenger  right- 
fully took  the  ticket  as  a  mere  re- 
ceipt or  voucher  evidencing  his  right 
to  be  carried,  and  enabling  him  to 
follow  and  identify  his  property,  and 
without  any  notice  that  it  embodied 
the  terms  of  a  special  contract,  or 
was  Intended  to  subserve  any  other 
purpose  than  that  of  a  voucher,  it 
would  seem  that  his  omission  to  read 


the  paper  ought  not  to  be  held  negli- 
gence, and  that,  as  a  matter  of  law, 
he  should  not  be  held  bound  by  lim- 
itations of  which  he  had  no  knowl- 
edge, and  to  which,  therefore,  he  did 
not  assent,  especially  where,  as  in 
this  case,  the  purchaser  was  unable 
to  read  the  English  language,  and 
was  Ignorant  not  only  of  the  printed 
matter  on  the  ticket,  but  of  the  ways 
of  business  in  this  country."  Maurlts 
v.  New  York,  etc.,  R.  Co.,  28  Fed.  766, 
769. 

[a]  Season  for  rule,— "It  cannot 
be  presumed  that  every  person  buy- 
ing a  railroad  ticket,  for  ordinary 
and  general  use,  will.  In  the  hurry 
and  bustle  of  travel,  stop  to  read  and 
critically  inspect  his  ticket.  As  a 
matter  of  fact,  but  little  opportunity 
is  afforded  him  to  do  so.  He  gen- 
erally takes  his  place  in  the  crowd 
at  the  ticket  window,  And  produces 
and  hands  over  his  money,  with  a 
request  for  a  ticket  to  destination. 
His  money  is  received.  The  ticket 
la  produced,  and,  after  being 
stamped,  is  handed  to  him  through 
the  ticket  window.  He  has  had  no 
opportunity  to  see  what  Is  upon  it, 
and  has  no  time,  in  the  rush,  to  stop 
and  read  and  consider  what  may  be 
printed  or  stamped  on  Its  face  or 
back,  and  when  he  has  paid  full  fare 
there  is  no  occasion  for  his  doing  so, 
inasmuch  as  he  can  safely  rely  upon 
the  contract  which  the  law  makes 
for  him."  Louisville,  etc.,  R  Co.  v. 
Turner,  100  Tenn.  213,  223,  47  SW 
223,  43  LRA  140. 

[b]  "*he  mere  stamping  or  print- 
ing of  a  limitation  or  condition  upon 
the  back  or  face  of  a  ticket,  and  the 
acceptance  of  such  ticket  by  a  pas- 
senger, without  more,  is  not  suffi- 
cient to  bind  him  to  such  condition 
or  limitation,  in  the  absence  of  ac- 
tual notice  to  him  of  such  condition 
or  limitation  and  his  assent  thereto 
when  he  purchases  his  ticket." 
Louisville,  etc,  R.  Co.  v.  Turner,  100 
Tenn.  213,  223,  47  SW  223,  43  LRA  140. 

15.  O'Rourke  v.  Cltisens'  St  R 
Co..  108  Tenn.  124,  62  SW  872,  76 
AmSR  639,  46  LRA  614. 

[a]  A  eondltlon  printed  on  »  street 
rail  road  transfer  check,  which  pro- 
vides that' a  part  of  the  conditions 
on  which  it  is  given  and  accepted  is 
that  passengers  shall  examine  date, 
time,  and  directions,  and  see  that  the 
same  are  correct.  Is  not  reasonable 
and  will  not  be  enforced  where  the 
system  of  figures  and  punches  used 
to  indicate  the  time  of  transfer  Is 
so  complicated  as  not  to  be  easily 
understood  by  persons  of  ordinary  In- 
telligence. O'Rourke  v.  Cltisens1  St. 
R.  Co.,  103  Tenn.  124.  62  SW  872,  76, 
AmSR  639,  46  LRA  614. 

16.  See  supra  I  1117. 

17.  17.  S. — Boylan  v.  Hot  Springs 
R  Co..   182  U.   8.   146,  10  SCt  50,   23 


sented  to  by  him,  the  mere  acceptance  of  the  ticket 
not  being  enough  to  make  them  a  part  of  the  con- 
tract,14 particularly  where  the  system  of  figures 
and  punches  used  to  indicate  the  condition  or  limi- 
tation is  not  easily  understood  by  a  person  of 
ordinary  intelligence.15 

[  i  1137]  b.  Special  Tickets  or  Contracts.  Where 
a  ticket  purports  to  be  a  complete  agreement  and 
sets  out  the  terms  of  a  special  contract,  it  is  to  be 
looked  to  as  the  evidence  of  the  contract,1*  and 
reasonable  conditions  inserted  therein  are  binding 
on  the  purchaser,  as  they  are  presumed  to  be  as- 
sented to  by  him  in  the  acceptance  of  the  ticket 
itself.17  The  holder's  assent  to  the  terms  of  such 
a  ticket  will  be  implied  where  he'  accepts  the  ticket 
and  retains  it  a  sufficient  length  of  time  to  acquaint 
himself  with  its  contents,  although  in  fact  he 
neglects  to  examine  it;"  and  it  has  been  held  that 
the  facts  that  the  passenger's  ticket  is  purchased 
for  him  by  his  agent  in  a  wrong  name,  and  that 

L.  ed.  290-  Pittsburgh,  etc,  R.  Co.  v. 
Russ,  67  Fed.  822,  6  CCA  597:  New 
York,  etc,  R  Co.  v.  Bennett,  60  Fed. 
496,  1  CCA  544. 

Ga. — Wens  v.  Savannah,  etc.  R 
Co..  108  Ga.  390,  tt  SB  970:  Southern 
R  Co.  v.  White,  108  Ga.  101.  32  SE 
962;  Perry  v.  Atlantic  Coast  Line  R 
Co.,  9  Ga.  A.  260,  70  SB  1112  (mile- 
age book). 

Ind. — Louisville,  etc,  R.  Co.  ▼. 
Nlcholal.  4  Ind.  A.  119,  80  NB  424. 

Kan. — Freeman  v.  Atchison,  etc. 
R  Co.,  71  Kan.  887.  80  P  692,  6  Ann 
Can  118  and  note. 

La. — Granier  v.  Louisiana  Western 
R.  Co.,  42  La.  Ann.  880.  8  8  614. 

Mass. — French  v.  Merchants',  etc. 
Transp.  Co..  199  Mass.  438,  86  NE 
424,  127  AmSR  606,  19  LRANS  1006. 

Mo. — Leyser  v.  Chicago,  etc.  R 
Co.,  128  Mo    A.  34.  119  SW  1068. 

Mont. — Sanden  v.  Northern  Pac.  R 
Co.,  43  Mont  209,  115  P  408.  84  LRA 
NS  711. 

N.  H. — Eastman  v.  Maine  Cent  R 
Co.,  70  N.  H.  240,  46  A  64. 
•    N.  Y. — Watson  v.  New  York,  etc 
R.  Co„  24  Misc.  628.  64  NYS  101. 

N.  C. — McRae  v.  Wilmington,  etc. 
R  Co.,  88  N.  C.  526,  48  AmR  745. 

S.  C. — Daniels  v.  Florida  Cent, 
etc.  R  Co..  62  S.  C.  1,  39  SB  762; 
Bethea  v.  Northeastern  R  Co.,  26  S. 
C.  91,  1  SE  872. 

Tenn. — Watson  v.  Louisville,  etc.. 
R.  Co.,  104  Tenn.  194,  56  SW  1024. 
49  LRA  454;  Louisville,  etc,  R  Co. 
v.  Turner,  100  Tenn.  213,  47  SW  223. 
43  LRA  140. 

Tex. — Houston,  etc,  R.  Co.  v.  Lee, 
104  Tex.  82,  84,  138  SW  868  [clt 
Cycl;  Houston,  etc.,  R  Co.  v.  Arey, 
18  Tex.  Civ.  A.   467,  44  SW  894. 

Utah. — Drummond  v.  Southern 
Pac.  Co.,  7  Utah  118,  25  P  723. 

Vt. — Shedd  v.  Troy,  etc,  R.  Co.,  40 
Vt.  88. 

Bng. — Acton  v.  '  Castle  Mall 
Packets  Co.,  8  Aspln.  73;  Johnson  v. 
Great  Southern,  etc,  R  Co.,  Ir.  R  9 
C.   L.   108. 

fal  Where  the  ticket  purports  ea 
Its  nee  to  express  a  oontraet,  and 
its  conditions  and  restrictions  at 
variance  with  the  conditions  which 
the  law  would  Impose  are  supported 
by  a  consideration,  the  ticket  Itself 
is  the  contract  of  transportation,  and 
its  reasonable  and  lawful  conditions 
and  restrictions  will  be  enforced  by 
the  courts.  Leyser  ,v.  Chicago,  etc.. 
R  Co.,  138   Mo.  A.   84,  119  SW  1061. 

[b]  VegileTsnoe  of  pass— ger<— 
Where  the  circumstances  are  such 
that  It  Is  negligence  for  the  pas- 
senger not  to  discover  the  conditions 
on  his  ticket,  such  conditions  become 
binding  on  him.  Apllngton  ▼.  Pull- 
man Co..  110  App.  Dlv.  250.  97  NTS 
129,  17  NYAnnCas  455. 

18.  Godfrey  v.  Ohio.  etc..  R  Co- 
116  Ind.  80,  18  NB  61;  French  v.  Mer- 
chants',  etc.,  Transp.   Co..  199  Man. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 
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he  cannot  read,  do  not  affect  the  validity  of  the 
condition  contained  in  the  ticket  which  the  pas- 
senger accepts  and  uses,  where  there  is  no  fraud  on 
the  part  of  anyone  in  the  sale  of  the  ticket.1*  It 
has  been  held  also  that,  where  the  words'  expressing 
the  limitation  are  contained  on  the  back  of  the 
ticket,  in  order  to  bind  the  holder  it  mast  appear 
that  he  read  them  or  knew  of  them  when  he  ac- 
cepted tht)  contract.*0 

Signing  ticket.  Where  the  purchaser  signs  the 
ticket  it  most  be  presumed,  in  the  absence  of  fraud, 
misrepresentation,  or  mistake,  that  he  read  the  con- 
ditions and  assented  to  them,  and  he  will  be  bound, 
although  he  did  not  in  fact  read  them.21  However, 
in  case  of  tickets,  such,  as  mileage  tickets  or  tickets 
over  connecting  lines,  the  very  terms  of  which 
imply  an  assent  which  is  required  to  be  given  by 
signature,  the  failure  to  sign  does  not  relieve  the 
purchaser  who  accepts  and  uses  the  ticket  from  the 
limitations  or  conditions  contained  therein.2*  Thus 
it  has  been  held  that,  where  a  tiaket  is  sold  at  a 
reduced  rate  on  a  special  occasion,  this  is  sufficient 
to  put  the  purchaser  on  inquiry  and  affect  him  with 
notice  to  expect  some  special  terms  or  conditions, 


although  he  may  be  unable  to  read,  and  that  it  is 
immaterial  that  he  does  not  -sign  the  contract  or 
have  its  contents  explained  to  him,**  and  that, 
where  such  a  ticket  contains'  in  the  body  thereof  a 
requirement  as  to  identification  and  signing  by  the 
passenger,  his  assent  is  conclusively  presumed  not- 
withstanding he  does  not  sign  the  ticket.*4 

[$  1138]  S.  Limitations  as  to  Time— a.  In  Gen- 
eral*1 In  the  absence  of  any  binding  stipulation 
or  limitation,  a  ticket  will  be  presumed  to  be  un- 
limited as  to  the  time  when  performance  of  the 
undertaking  evidenced  by  it  may  be  demanded,**  and 
it  may  be  used  at  least  at  any  time  before  the  pas- 
senger's rights  are  lost  under  the  law  by  lapse  of 
time.*7  Thus  a  round  trip  ticket,  not  limited  by 
its  terms,  is,  after  being -used  one  way,  good  for 
the  return  trip  at  such  time  as  the  holder  is  dis- 
posed to  present  it,*8  unless  he  is  notified  to  the 
contrary  at  the  time  of  purchase.** 

Power  to  limit;  reasonableness.  In  the  absence 
of  statutory  regulations  to  the  contrary,  the  car- 
rier may  limit  the  time  within  which  tickets  of  any 
elass  may  be  used,*0  subject  to  the  qualification  that 
the  limitation  must  be  reasonable.1     If  the  time 


423,  85  NE  424,  127  AmSR  506,  19 
LRANS  1006;  Boling  v.  St.  Louis, 
etc..  R.  Co.,  189  Mo.  219.  88  SW  35; 
Wheeler  v.  Oceanic  Steam  NaT.  Co., 
72  Hun  G,  25  NTS  678  [aft  149  N.  T. 
576  mem.  43  NE  990  mem]  (where 
the  ticket  wu  In  such  form  that  a 
person  looking  at  It  would  see  at 
once  that  a  contract  was  set  forth 
therein ). 

[a]  As  a  general  rule,  a  passenger 
who  accepts  a  ticket  on  which  the 
contract  of  transportation  is  stated 
Is  bound  by  its  terms,  whether  he 
reads  It  or  not.  French  v.  Mer- 
chants', etc.,  Tranep.  Co.,  199  Mass. 
433,  85  NB  424,  127  AmSR  506,  19 
LRANS    1006. 

19).  Southern  R.  Co.  v.  White,  108 
Ga.   201,  23  SB  952. 

30.  The  Majestic,  66  Fed.  244  [aft 
166  U.  S.  376,  17  SCt  697.  41  L.  ed. 
1039  (rev  60  Fed.  624,  9  CCA  161.  23 
LRA  746)];  San  Antonio,  etc.,  R.  Co. 
v.  Newman,  17  Tex.  Cir.  A.  606,  43 
SW  915 

[a]  ik  Mn  gland  the  following-  prin- 
ciples have  been  announced:  The 
holder  is  not  bound  by  the  conditions 
on  the  back  of  the  ticket  if  he  does 
not  know  there  is  writing  on  the 
ticket;  but  if  he  knows  there  is  writ- 
ing containing  conditions,  he  is 
bound;  if  he  knows  there  Is  writing 
but  does  not  know  that  It  contains 
conditions,  he  Is  bound  nevertheless, 
if  in  the  opinion  of  the  Jury  reason- 
able notice  Is  given  that  It  contains 
conditions.  Parker  v.  South  Bastern 
R  Co.,  2  C.  P.  D.  416  [foil  Richard- 
son v.  Rowntree,  [1894]  A.  C.  217]; 
Henderson  v.  Stevenson.  32  L  T.  Rep. 
N.  S.  709;  Harris  v.  Great  Western 
R.  Co.,  1  Q.  B.  D.  516  (holding  that 
the  party  was  bound  because  his 
agent  who  procured  the  ticket  ad- 
mitted that  he  believed  that  there 
were  some  conditions  on  it). 

31.  Rawltsky  v.  Louisville,  etc.,  R. 
Co..  40  La.  Ann.  47,  8  S  387;  Watson 
v.  New  York,  etc.,  R  Co.,  24  Misc. 
628,  54  NTS  201;  Daniels  v.  Florida 
Cent.,  etc.,  R.  Co.,  62  S.  C.  1,  39  SE 
762:  Bethea  v.  Northeastern  R.  Co., 
26  S.  C.  91.  1  SB  372. 

[al  'WTtere  a  person  of  ordinary 
IntelllMaoe  signs  a  railroad  excur- 
sion tMket.  it  will  be  conclusively 
presumed  that  he  knew  and  assented 
to  Its  conditions,  although  it  was  not 
read  before  or  after  signing,  nor 
were  Its  conditions  called  to  his  at- 
tention. Daniels  v.  Florida  Cent., 
etc.  R.  Co..  62  S.  C.  1,  89  SB  762. 

[b]  Signing  one's  name  to  a  re- 
eftal  In  a  nrtleags  book,  (1)  that  It 
was  issued  subject  to  the  regulations 
therein  set  forth,  is  an  adoption  of 
the  conditions  contained  therein. 
Watson  v.  New  York,  etc..  R.  Co.,  24 
Misc.  628,  54  NTS  201.    (2)  One  sign- 


ing a  contract  on  a  mileage  book  Is- 
sued to  him  by  a  railroad  company 
is,  in  the  absence  of  fraud,  misrepre- 
sentation, or  mistake,  conclusively 
presumed  to  have  known  and  as- 
sented to  all  of  its  conditions  and 
stipulations.  Smith  v.  Southern  R. 
Co.,  88  S.  C.  421.  70  SB  1067,  34  LRA 
NS  708. 

38.  Freeman  v.  Atchison,  etc.,  R. 
Co.,  71  Kan.  327,  330,30  P  592,  6  Ann 
Cas  118  [cit  Cyc];  Walker  v.  Price. 
62  Kan.  327,  62  P  1001,  84  AmSR  392 
and  note  [rev  9  Kan.  A.  720,  59  P 
1102]:  Rahllly  v.  St.  Paul,  etc.,  R. 
Co.,  66  Minn.  163,  68  NW  863;  St. 
Clair  v.  Kansas  City,  etc.,  R.  Co.,  77 
MIsb.  789,  28  S  957;  Brian  v.  Oregon 
Short  Line  R  Co.,  40  Mont.  109,  106 
P  489,  26  LRANS  469,  20  AnnCas 
311. 

83.  Watson  v.  Louisville,  etc.,  R. 
Co..  104  Tenn.  194.  66  SW  1024,  49 
LRA  464;  Louisville,  etc.,  R  Co.  v. 
Turnen  100  Tenn.  213,  47  SW  223,  43 
LRA  140;  Duff  v.  Great  Northern  R. 
Co.,  41   L.  T.  Rep.  N.  S.  197. 

04.  Abram  v.  Gulf,  etc.,  R  Co., 
83  Tex.  61,  18  SW  321;  Ketcheson  v. 
Southern  Pac.  R.  Co.,  19  Tex.  Civ. 
A.   288,   46  SW  907. 

25.  Duty  to  transport  passengers 
on  sohednle  time  see  Infra  I  1276. 

96.  Ga. — Boyd  v.  Spencer,  103  Ga, 
828.  30  SE  841.  68  AmSR  146. 

Kan. — Freeman  v.  Atchison,  etc., 
R  Co.,  71  Kan.  327.  80  P  692,  6  Ann 
Cas  118. 

Pa. — Pennsylvania  R.  Co.  v. 
Splcker,  106  Pa.  142. 

5.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Klyman,  108  Tenn.  804,  97  SW  472, 
91  AmSR  755,  66  LRA  769;  Louisville, 
etc.,  R.  Co.  v.  Turner,  100  Tenn.  213, 
47  SW  223,  43  LRA  140. 

87.  Boyd  v.  Spencer.  108  Ga.  828, 
30  SE  841,  68  AmSR  146. 

98.  Pennsylvania  R  Co.  v. 
Splcker,   105  Pa,   142. 

89.  Pennsylvania  R.  Co.  v. 
Splcker,  106   Pa.  142. 

Knowledge  and  assent  of  passen- 
ger to  limitations  see  generally  su- 
pra  JS   1136,   1137. 

30.  U.  S.— U.  S.  v.  Egan,  47  Fed. 
112. 

Cal. — Elliott  v.  Southern  Pac.  Co., 
146  Cal.  441,  79  P  420,  68  LRA  893. 

Ga. — Samples  v.  Georgia,  etc.,  R 
Co.,  143  Ga.  806,   86  SE  1002. 

111. — Pennington  v.  Illinois  Cent.  R 
Co.,  262  111.  584.  97  NE  289.  37  LRA 
NS  983   [rev  160  111.  A.  128]. 

Kan. — Freeman  v.-  Atchison,  etc., 
R.  Co..  71  Kan.  327,  80  P  692,  6  Ann 
Cas  118  and  note. 

Mo. — Cherry  v.  Chicago,  etc,  R. 
Co..    191    Mo.    489,    90    SW    381,    109 


AmSR  830.  2  LRANS  695. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson.  26  Okl.  832.  108  P  378. 

Eng. — Great  Eastern  R.  Co.  v. 
Klrkfey,   58  Sol.  J.   289. 

[a]  Zn  consideration  of  a  rednoed 
fare,  (1)  a  railroad  company  may 
limit  the  time  In  which  a  ticket  may 
be  used  and  provide  that.  If  it  Is 
not  used  within  the  terms  of  such 
limitation,  it  shall  be  void.  Shoenlg 
V.  Atlantic  Coast  Line  R.  Co.,  17  Ga. 
A.  360,  86  SB  940;  Pennington  v. 
Illinois  Cent.  R.  Co.,  252  111.  584.  97 
NB  289.  87  LRANS  983  [rev  160 
111.  A.  1281.  (2)  A  railroad  com- 
pany In  selling  round  trip  tickets  at 
a  reduced  fare  may  limit  the  time  in 
which  the  coupon  for  return  pas- 
sage may  be  used,  and  after  the  ex- 
piration of  that  time  may  refuse  to 
honor  the  coupon,  although  the  pas- 
senger offers  to  pay  a  sum  in  addi- 
tion. Samples  v.  Georgia,  etc.,  R 
Co..  143  Ga,  806,  86  SE  1002;  South- 
ern R.  Co.  v.  Watson,  110  Ga.  681, 
36  SE  209.  (3)  Under  a  condition 
on  the  face  of  a  cheap  week-end 
ticket  that  It  Is  available  for  return 
on  the  following  Sunday  or  Monday, 
the  purchaser  cannot  return  on  the 
Saturday  before.  Great  Bastern  R 
Co.  v.  Kirkley,  68  Sol.  J.  239.  (4) 
Where  a  distinction  In  rate  is  made 
between  unlimited  and  limited 
tickets,  a  ticket  with  a  time  limita- 
tion comes  within  the  latter  clause 
U.  S.  v.  Egan,  47  Fed.  112. 

[b]  Power  of  agent. — Where  an 
agent  of  a  connecting  line,  who  Is- 
sues a  through  ticket  to  plaintiff 
over  defendant's  railroad,  has  pre- 
viously so  acted,  and  his  action  in 
limiting  such  tickets  has  always 
been  acceded  to  by  defendant  In  order 
to  obtain  a  share  of  the  business, 
and  defendant's  proportionate  part 
of  the  cost  of  plaintiff's  ticket  has 
been  received  by  defendant,  and  is 
retained  prior  to  plaintiff's  offer  of 
the  return  portion  of  his  ticket  for 
transportation  within  the  time  limit 
specified  therein,  defendant  Is  bound 
by  the  act  of  such  issuing  agent  in 
limiting  the  ticket,  whether  he  Is  a 
general  or  a  mere  special  agent. 
Cherry  v.  Chicago,  etc.,  R  Co.,  191 
Mo.  489,  90  SW  381,  109  AmSR  830, 
2    LRANS    695. 

31.  Cal. — Elliott  v.  Southern  Pac. 
Co.,  146  Cal.  441,  79  P  420,  68  LRA 
298. 

Ga. — Southern  R.  Co.  v.  Watson. 
110  Ga.  681.  86  8E  209. 

Kan. — Freeman  v.  Atchison,  etc., 
R  Co..  71  Kan.  327.  80  P  692,  6  Ann 
Cas  118  and  note. 

La. — Rawltsky  v.  Louisville,  etc., 
R.  Co..  40  La.  Ann.   47,  3  8  387. 

N.  Y. — Maxson  v.  Pennsylvania  R. 
Co.,  49  Misc.  502,  97  NTS  962. 
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limit  is  less  than  is  sufficient  to  accomplish  the 
trip,  it  is  of  course  unreasonable  and  therefore  of 
no  effect.82  A  limitation  has  been  held  reasonable 
which  limits  the  use  of  the  ticket  to  one  day  from 
date  of  sale,88  especially  where  there  is  also  a  pro- 
vision for  refunding  the  purchase  price  or  any  un- 
used part  thereof  if  the  ticket  is  not  used  within 
that  time.8* 

Statutory  limit.  In  some  jurisdictions  a  time 
limit  is  put  by  statute  on  railroad  tickets  contain- 
ing no  limitation  as  to  time.89  But  such  a  statute 
making  all  railroad  tickets  available  for  a  specified 
time  from  date  has  no  force  beyond  the  territorial 
limits  of  the  state;  and  hence  it  will  not  apply  to 
the  case  of  a  ticket  calling  for  passage  from  a 
point  within  to  a  point  without  the  state  while 
being  used  beyond  the  limits  of  the  state.3" 

Limitation  posted.  A  purchaser  is  not  bound  by 
a  time  limitation  in  a  notice  posted  in  the  tieket 
office  or  in  a  circular,  unless  he  has  read  it  or  has 
had  notice  of  its  contents.37 

[(  1139]  b.  Particular  Limitations  Construed.  In 
construing  limitations  as  to  time,  it  has  been  held 
that  the  stipulation  "not  good  for  passage  after" 
a  certain  number  of  days  from  date,  or  "on  and 
from  date  stamped  on  back,"  limits  only  the  time 
of  the  commencement  of  the  journey,  so  that,  if  the 
journey  is  commenced  before  midnight  of  the  last 
day,  the  ticket  remains  good  until  its  completion, 


if  pursued  continuously,  although  the  time  expires 
while  en  route.88  But,  where  the  stipulation  is 
such  that  the  ticket  expires  or  is  not  to  be  good 
after  a  certain  limit  of  time,  the  transportation 
must  be  completed  by  that  time.**  If  a  ticket  bears 
date  prior  to  the  purchase  from  the  agent,  and  is 
limited  to  one  day  from  date  of  sale,  the  passenger 
1  is  entitled  to  passage  within  one  day  from  the  time 
of  purchase.40 

"Good  this  trip  only."  The  words  "good  this 
trip  only"  on  a  ticket  will  not  have  the  effect  of 
limiting  the  undertaking  Of  the  company  to  any 
particular  day,  as  they  do  not  relate  to  time  but  to 
a  journey,  and,  if  the  ticket  has  not  previously  been 
used,  it  entitles  the  holder  to  .a  passage  on  a  subse- 
quent day,'  as  well  as  on  the  day  it  bears  date.41 

"Good  for  this  day  oaly."  A  tieket  that  bears 
on  its  face  the  words  "good  for  this  day  only," 
with  the  date  indorsed,  iB  not  good  on  a  subsequent 
day,43  especially  where  the  rate  of  fare  has  law- 
fully been  increased  in  the  meantime.48 

[J  1140]  c.  Effect  of  Expiration  of  Time  Limit44 
Where  a  reasonable  limitation  as  to  the  time  within 
which  a  ticket  may  be  used  is  printed  or  stamped  on 
the  face  of  the  ticket,  the  purchaser  is  bound  by  it 
and  must  take  notiee  thereof,  and  he  is  not  entitled 
to  use  the  ticket  for  transportation  after  the  ex- 
piration of  the  time  specified,48  unless  the  ticket  has 
been  extended  by  a  duly  authorized  agent  of  the 


Oki. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson,  25  Okl.  838.  108  F  378. 

lal  Six-day  tick**— A  ticket 
which  Is  available  for  use  on  the  day 
of  Its  Issue  and  for  Ave  consecutive 
days  thereafter  Is  practically  a  six- 
day  ticket.  Maxson  v.  Pennsylvania 
R.  Co.,  49  Misc.  602,  97  NTS 
962. 

[b]  After  Identification. — A  stipu- 
lation contained  in  a  ticket  by  which 
the  use  of  the  same  is  restricted  to 
fifteen  days  after  the  identification 
of  the  original  purchaser  at  the  ter- 
minus of  his  Journey  is  valid.  Raw- 
itzky  v.  Louisville,  etc.,  R.  Co.,  40 
La.  Ann.  47,  3  S  387. 

32.  Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont.  109,  105  P  489,  25 
LRANS  459  and  note,  20  AnnCas  311 
and  note:  Gulf,  etc.,  R.  Co.  v. 
Wright,  10  Tex.  Civ.  A.  179,  30  SW 
294;  Gulf,  etc..  R.  Co.  v.  Wright.  2 
Tex.  Civ.  A.   463,  21   SW  399. 

33.  Burn  v.  Chicago,  etc.,  R.  Co., 
163  111.  A.  319;  Coburn  v.  Morgan's 
Louisiana,  etc.,  R.  Co.,  105  La.  398, 
29  S  882,  83  AmSR  242;  Illinois  Cent. 
R.  Co.  v.  Marlett,  75  Miss.  956,  23  S 
683. 

[a]  TTnintelligible  Umttetloiu— 
A  ticket  stating  on  its  face  that  it 
is  good  for  "one  passage  ...  if  pre- 
sented on  date  of  sale  shown  on 
back,"  ia  limited  as  to  time,  although 
the  perforated  date  of  sale  Is  not 
shown  In  such  language  as  to  be 
intelligible  to  the  purchaser.  Pen- 
nington v.  Illinois  Cent.  R.  Co.,  362 
111.  584,  97  NE  289.  37  LRANS  983 
trev  160  111.  A.  128]. 

One-day  limit  on  mileage  ticket  as 
being  void  see  Infra  J  1140. 

34.  Southern  R.  Co.  v.  Watson, 
110  Ga.  681,  36  SB  209;  Illinois  Cent. 
R.  Co.  v.  Marlett,  75  Miss.  966,  23  S 
583. 

36.  See  statutory  provisions.  And 
see  Freeman  v.  Atchinson,  etc..  R. 
Co.,'  71  Kan.  327,  80  P  592,  6  AnnCas 
118  (at  any  time  within  period  fixed 
by  statute  of  limitations);  Crabtree 
v.  Washington  County  R  Co.,  101 
Me.  485,  64  A  842  (six  years  from 
day  of  issue,  under  Rev.  St.  c  62  i  2). 

[a]  Statute  of  limitations.— A 
first-class  railroad  ticket,  making  no 
provision  as  to  time  of  use,  Is  sub- 
ject to  the  statute  of  limitations,  be- 
ginning to  run  from  Its  date  of  Is- 
sue; so  that  one  boarding  a  train  and 


claiming  a  right  of  passage  by  vir- 
tue only  of  such  a  ticket,  fourteen 
years  after  its  Issue,  is  a  trespasser, 
and  may  be  ejected.  Casstano  v. 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
82    SW    806. 

36.  Carpenter  v.  Grand  Trunk  R. 
Co.,  72  Me.  388,  39  AmR  340;  Boston, 
etc.,  R  Co.  v.  Trafton,  151  Mass. 
229.  23  NE  829. 

Statutes  affecting-  interstate  com- 
merce see  Commerce  [7  Cyc  446]. 

37.  Georgia  R.  Co.  v.  Baldoni,  115 
Ga.  1013,  42  SE  364;  Pennsylvania  R. 
Co.  v.  Spicker,  105  Pa.  142  (posters, 
circulars,  etc.);  Louisville,  etc.,  R 
Co.  v.  Turner,  100  Tenn.  213,  47  SW 
223,   43   LRA  140. 

38.  Ala. — Morningstar  v.  Louis- 
ville, etc.,  R.  Co.,  135  Ala.  251,  33  S 
156. 

Cal. — Lundy  v.  Central  Pac.  R.  Co., 
66  Cal.  191,  4  P  1193,  66  AmR 
100. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ste- 
phen, 13  KyL  687. 

Mo. — Evans  v.  St.  Louis,  etc,  R. 
Co.,  11  Mo.  A.  463. 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co.,  40  Mont.  109,  105  P  489,  25 
LRANS  459,  20  AnnCas  311. 

N.  Y. — Auerbach  v.  New  York  Cent, 
etc.,  R  Co.,  89  N.  Y.  281,  42  AmR 
,290   [rev   60  HowPr  382]. 

Tex. — Demilley  v.  Texas,  etc.,  R. 
Co.,  91  Tex.  216.  42  SW  640;  Texas, 
etc..  R  Co.  v.  Powell,  13  Tex.  Civ. 
A.   212.  36  SW  841. 

39.  Georgia  Southern  R.  Co.  v. 
Blgelow,  68  Ga.  219;  Rolfs  v.  Atchi- 
son, etc.,  R.  Co.,  66  Kan.  272,  71  P 
526;  Mitchell  v.  Southern  R.  Co.,  77 
Miss.  917,  27  S  834;  Gulf,  etc.,  R. 
Co.  v.  Wright,  2  Tex.  Civ.  A.  463,  21 
SW   399 

40.  Ellsworth  v.  Chicago,  etc.,  R. 
Co.,  95  Iowa  98.  63  NW  684,  29  LRA 
173;  Trice  v.  Chesapeake,  etc.,  R. 
Co.,  40  W.  Va.  271,  21  SE  1022. 

41.  Pier  v.  Finch,  24  Barb.  (N. 
Y.)  514. 

43.  Burnham  v.  Grand  Trunk  R. 
Co.,  63  Me.  298.  18  AmR  220;  Bolce 
v.  Hudson  River  R.  Co.,  61  Barb. 
(N.  Y.)  611;  Brlggs  v.  Grand  Trunk 
R.  Co..  24  Xi.  C.  Q.  B.  510. 

Xdmltatton  on  use  of  mileage 
ticket  see  infra  5  1140. 

48.  Bolce  v.  Hudson  River  R.  Co., 
61  Barb.   (N.  Y.)  611. 

44.  Ejection  of  one  attempting,  to 


ride  on  an  expired  ticket  see  Infra 
I  1181. 

48.     Ala. — McGhee  v.  Drisdale.  Ill 

Ala.  597.  20  S  391. 

Ark. — Little  Rook.  etc.  R.  Co.  v. 
Dean,  43  Ark.  629.  61  AmR. 584. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Fitigerald.  47  Ind.  79. 

Iowa. — Tresona  v.  Chicago  Great 
Western  R.  Co.,  107  Iowa  22.  77  NW 
486,    42    LRA   136. 

Kan. — Freeman  v.  Atchison,  etc.. 
R  Co.,  71  Kan.  327,  80  P  698.  6  Ann 
Cas  118  and  note. 

La. — Coburn  v.  Morgan's  Louisi- 
ana, etc.,  R.  Co.,  105  La.  398.  29  S 
882,  83  AmSR  242;  Rawltxky  v. 
Louisville,  etc.,  R  Co.,  40  La.  Ann. 
47     8   S   387 

Md. — Pennington  v.  Philadelphia, 
etc.,  R.  Co..  62  Md.  95;  McClure  v. 
Philadelphia,  etc.,  R.  Co.,  34  Md.  532, 
6   AmR  346. 

Mass. — Boston,  etc,  R.  Co.  v.  Traf- 
ton, 161   Mass.   229,   23   NE  829;  Bos- 
.ton,   etc.,    R.    Co.    v.   Proctor,    1  Allen 
267,  79  AmD  729. 

Mich. — Heffron  v.  Detroit  City  R 
Co.,  92  Mich.  406,  52  NW  802,  11 
AmSR  601.  16  LRA  345. 

Miss. — Howard  v.  Chicago,  etc,  R. 
Co.,  61  Miss.  194. 

Mo. — Bollng  v.  St.  Louis,  etc..  R 
Co.,  189  Mo.  219,  88  SW  35;  Llllts 
v.  St.  Louis,  etc.,  R  Co.,  64  Mo.  464. 
27  AmR  255;  Randolph  v.  Qulncy. 
etc.  R.  Co.,  129  Mo.  A.  1.  107  SW 
1029. 

N.  H. — Johnson  v.  Concord  R.  Corp, 
46  N.   H.   213.  88  AmD  199. 

N.  J. — State  v.  Campbell.  32  N.  J. 
L.   309. 

N.  Y.— Hill  v.  Syracuse,  etc,  R 
Co.,  63  N.  Y.  101;  Elmore  v.  Sands, 
54  N.  Y.  612,  13  AmR  617;  Gale  v. 
Delaware,  etc..  R.  Co..  7  Hun  670; 
Nelson  v.  Long  Island  R.  Co.,  7  Hun 
140;  Went*  v.  Erie  R.  Co..  3  Hun 
241,  6  Thomps.  &  C.  556;  Bolce  i. 
Hudson  River  R.  Co.,  61  Barb.  611; 
Barker  v.  Coflin,  31  Barb.  556. 

N.  C. — McRae  v.  Wilmington,  etc, 
R.  Co.,  88  N.  C.  526,  43  AmR 
746. 

Oh. — Pennsylvania  Co.  v.  Hine,  41 
Oh.  St.  276;  Powell  v.  Pittsburg,  etc. 
R.  Co.,  26  Oh.  St.  70. 

Pa. — McBlroy  v.  Railroad  Oo,  7 
Phila.   206. 

Tex. — Gulf,  etc.,  R.  Co.  ▼.  Looner, 
85   Tex.    158,    19   SW   1029,   34  AmSR 
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carrier.4"  According  to  some  authorities,  although 
the  ticket  is  an  ordinary  ticket,  the  fact  that  it  is 
limited  as  to  time  makes  it  more  than  a  mere  re- 
ceipt or  token,  as  it  expresses  at  least  a  part  of 
the  contract  between  the  parties,  and  by  accepting 
it  the  passenger  assents  to  the  limit  as  expressed 
and  is  not  entitled  to  use  it  after  that  limit  has 
expired.47  But  according  to  other  authorities  the 
usual  rule  as  to  the  knowledge  and  assent  of  the 
passenger  to  a  limitation  of  an  ordinary  ticket48 
applies,  and  the  passenger  is  not  bound  by  the  limit 
of  time  expressed  in  such  ticket  unless  he  has  notice 
thereof  at  the  time  of  purchasing  the  ticket.48  A 
passenger  is  not  entitled  to  transportation  on  an 
expired  ticket,  although  he  has  on  other  occasions 
been  permitted  to  ride  on  such  ticket  or  even  on 
the  particular  ticket  in  question,60  or  has  checked 
baggage  on  the  ticket,51  or  although  an  unauthor- 
ized agent  of  the  company  has  made  representations 
to  him  of  his  right  to  ride  thereon.4*  To  carry  a 
passenger  after  the  date  of  expiration  on  a  ticket, 
owing  to  a  mistake  in  writing  sueh  date,  is  not  a 
violation  of  the  Interstate  Commerce  Act,  since  the 
erroneous  issuance  of  a  ticket  in  terms  not  conform- 
ing to  the  actual  contract  does  not  make  an  unlaw- 
ful contract.6* 

Fault  of  carrier.  It  has  been  held  that  if,  by 
fault  of  the  carrier,  the  passenger  is  delayed,  so 
that  he  cannot  complete  his  journey  within  the 
limitation  of  the  ticket,  then  he  is  entitled,  notwith- 
standing such  limitation,  to  continue  his  journey  to 
his  destination  j64  but  this  rule  does  not  apply  where 
the  delay  is  caused  by  a  third  person."  Where  the 
railroad  company  fails  to  run  its  trains  on  time, ' 
a  ticket  holder  who  boards  the  first  passenger  train 


stopping  at  his  station  after  the  purchase  of  his 
ticket  is  not  to  be  ousted  from  the  train  on  the 
ground  that  the  limit  of  the  ticket  has  expired.6* 
But  it  has  been  held  that  the  fact  that  the  carrier 
fraudulently  concealed  the  fact  that  it  might  not 
be  able  to  carry  the  passenger  on  his  return  trip 
within  the  time  prescribed  in  the  ticket  does  not 
entitle  the  passenger  to  use  an  expired  ticket.67 
Where  a  passenger  holds  a  limited  ticket  which 
expires  on  Sunday  and  he  is  prevented  from  riding 
on  that  date  because  the  company  runs  no  trains, 
he  is  entitled  to  a  passage  on  the  next  day.68 

Mileage  tickets.  A  mileage  ticket  limited  as  to 
time  and  good  for  a  specified  number*  of  miles 
ceases  to  be  valid  at  the  expiration  of  that  time, 
although  the  number  of  miles  has  not  been  traveled 
out.6*  However,  a  limitation  of  one  day  on  the  use 
of  a  mileage  ticket  for  two  thousand  miles  is  void  . 
on  its  face,60  and  where  such  limitation  is  caused 
by  a  mistake  .of  the  agent,  the  passenger  is  not 
bound  by  the  contract  until  it  is  reformed  in  a 
court  of  equity.61 

Tickets  over  connecting  lines.  Where  a  railroad 
company  sells  a  limited  "ticket  over  its  own  and 
connecting  roads,  and  such  ticket  is  a  joint  contract 
of  the  several  carriers,  a  passenger  who  is  delayed 
by  the  fault  of  one  of  the  roads  is  entitled  to  com- 
plete his  journey  on  such  ticket,  although  the  time 
expires  before  he  reaches  the  last  of  the  connect- 
ing lines.**  It  is  sufficient  if  the  trip  is  begun  on 
a  particular  line  and  the  ticket  is  presented  before 
midnight  on  the  day  named  as  the  limit,  although 
the  journey  is  not  completed  on  that  line  until  after 
that  time  j™  but  where  the  ticket  is  in  coupon  form, 
and  expressly  provides  that  the  carrier  selling  it  is 


787.  18  LRA  471 ;  Gulf,  etc.,  R.  Co.  v. 
Henry.  84  Tex.  878,  19  SW  870,  16 
LRA  318;  Missouri,  etc^  B.  Co.  v. 
Murphy,  (Civ.  A.)  85  SW  66;  Texas, 
etc.,  R.  Co.  v.  McDonald,  2  Tex.  A. 
Civ.  Cas.  {  163. 

Vt. — Shedd  v.  Troy,  etc.,  R.  Co.,  40 
Vt  88. 

Ont. — Farewell  v.  Grand  Trunk  R. 
Co.,  IB  U.  C.  C.  P.  427;  Briggs  v. 
Grand  Trunk  R.  Co..  24  U.  C.  Q.  B. 
(10. 

46.  Elliott  v.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420,  68  LRA  393; 
Randall  v.  New  Orleans,  etc,  R  Co., 
45  La.  Ann.  778,  13  S  166. 

[a]  Seasonable  extension. — Where 
a  railroad  sold  special  excursion 
tickets  limited  to  three  days,  which 
expired  on  July  6,  and  could  not  be 
used  within  the  prescribed  time 
owing-  to  a  strike  and  interruption  of 
train  service,  an  extension  of  the 
time  limit  for  six  days  from  July  13 
was  a  reasonable  period  of  exten- 
sion; nor  was  it  rendered  unreason- 
able, as  to  a  particular  passenger,  by 
reason  of  his  having  no  occasion  to 
u»e  his  ticket  until  August  18. 
Elliott  v.  Southern  Pac.  Co.,  146  Cal. 
441.  79  P  420,  68  LRA  393. 

Waiver  of  limitation  as  to  time  see 
Infra  J  1146. 

47.  Hanlon  v.  Illinois  Cent.  R.  Co., 
109  Iowa  186,  80  NW  223;  Freeman  v. 
Atchison,  etc..  R.  Co.,  71  Kan.  327,  80 
e  582,  6  AnnCas  118;  Coburn  v.  Mor- 

fan's  Louisiana,  etc.,  R.  Co.,  105  La. 
98,  29  S  882,  83  AmSR  242.     See  also 
cases  supra  note  4B. 

48.  See  supra  {  1136. 

49.  Georgia  Cent.  R.  Co.  v.  Ricks, 
109  Ga.  331,  34  SE  670;  Boyd  v. 
Spencer,  103  Ga.  828,  30  SE  841,  68 
AmSR  146. 

Poattng-  of-  notices  la  waiting 
looms  and  ticket  offices  as  sot  Und- 
ar  on  passengers  see  supra  {  1138. 

50.  Iowa. — Sherman  v.  Chicago, 
etc.,  R.  Co.,  40  Iowa  45. 

Mass. — Wakefield  v.  South  Boston 
R.  Co..  117  Mass.  544. 
N.  H. — Johnson  v.  Concord  R.  Co., 

flO  C.J.— 45] 


etc.,    R. 
R. 


46  N.  H.  213,  88  AmD  199. 

N.    Y.—HU1    v.    Syracuse, 
Co.,  63  N.  T.  101. 

Pa. — Dietrich    v.    Pennsylvania 
Co.,  71  Pa.  432,  10  AmR  711. 
'     51.    Went*  v.  Erie  R.  Co.,  3  Hun 
(N.   Y.)    241. 

52.  MoClure  v.  Philadelphia,  etc., 
R.  Co.,  84  Md.  682,  6  AmR  845;  Bolce 
v.  Hudson  River  R.  Co.,  61  Barb.  (N. 
Y.)  611. 

53.  Illinois  Cent.  R,  Co.  v.  Flem- 
ing, 148  Ky.  473,  146  SW  1110. 

fa]  Mistaken,  date  of  expiration.— 
Where  a  carrier  sells  a  return  excur- 
sion ticket  for  interstate  transporta- 
tion at  a  rate  duly  scheduled  and 
filed  as  required  by  the  Interstate 
Commerce  Act,  to  expire  on  July  15, 
the  carriage  of  the  passenger  after 
July  12,  the  mistakenly  written  ex- 
piration date  of  the  ticket  issued  to 
the  passenger,  is  not  a  violation  of 
the  Interstate  Commerce  Act.  since 
the  erroneous  issuance  of  a  ticket  In 
terms  not  conforming  to  the  actual 
contract  does  not  make  an  unlawful 
contract.  Illinois  Cent.  R.  Co.  v. 
Fleming,  148  Ky.  478,  146  SW  1110. 

Ooaunezoe  generally  see  Commerce 
[7  Cyc  407]/ 

54.  Morningstar  v.  Louisville,  etc., 
R.  Co.,  135  Ala.  261.  88  S  156;  Wat- 
kins  v.  Pennsylvania  R.  Co.,  21  D. 
C.  1;  Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont.  109,  106  P  489,  25  LRA 
NS  459  and  note,  20  AnnCas  311  and 
note;  Texas,  etc.,  R.  Co.  v.  Dennis,  4 
Tex.  Civ.  A.  90,  23  SW  400-  Gulf,  etc., 
R  Co.  v.  Wright,  2  Tex.  Civ.  A.  463, 
21  SW  399. 

55.  Elliott  v.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420,  68  LRA  393. 

(a]  Boturn  prevented  by  strike.— 
The  fact  that  a  railroad  which  sold 
limited  return  trip  tickets  Jailed, 
owing  to  a  strike,  to  carry  the  pas- 
sengers on  the  return  trip  within  the 
?ieriod  prescribed  by  the  ticket,  and 
hereby  put  them  to  the  trouble,  in- 
convenience, and  expense  of  return- 
ing by  other  means,  while  it  might 
give    rise    to   liability    for   damages 


proximately  caused  by  its  failure  to 
perform  its  contract  according  to  its 
terms,  did  not  give  the  passengers 
the  right  to  enforce  a  passage  under 
the  original  contract,  and  on  another 
journey  taken  by  them  within  a  rea- 
sonable time  subsequent  to  the  time 
specified  in  the  contract.  Elliott  v. 
Southern  Pac.  Co.,  145  Cal.  441,  79  P 
420,  68  LRA  393. 

56.  Marx  v.  Louisiana  Western  R 
Co.,  112  La.  1085,  36  S  862.- 

57.  Elliott  v.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420,  68  LRA  393. 

68.  -Little  Rock,  etc.,  R.  Co.  v. 
Dean,   48  Ark.   529,  51  AmR  584. 

[a]  Season  for  role. — The  rule  is 
more  applicable  to  a  contract  for 
carriage  than  to  ordinary  contracts, 
for  the  reason  that  the  time  for  per- 
formance is  Imposed  by  the  company 
by  way  of  limitation,  and  the  con- 
tract should  be  so  construed  as  to 
save  the  right  and  prevent  a  for- 
feiture, if  it  can  be  done.  Little 
Rock,  etc.,  R.  Co.  v.  Dean,  43  Ark. 
529,  51  AmR  584. 

59.  Sherman  v.  Chicago,  etc.,  R. 
Co.,  40  Iowa  45;  Llllts  v.  St.  Louis, 
etc..  R.  Co.,  64  Mo.  464,  27  AmR  256: 
Powell  v.  Pittsburg,  etc.,  R  Co..  25 
Oh.  St.  70. 

60.  Krueger  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  445,  71  NW  883,  64  Am 
SR  487. 

61.  Krueger  v.  Chicago,  etc.,  R. 
Co.,  68  Minn.  446,  71  NW  683,  64  Am 
SR  487. 

63.  Cleveland,  etc.,  R.  Co.  v.  Kins- 
ley, 27  Ind.  A.  135,  60  NE  169,  87 
AmSR  245;  Brian  v.  Oregon  Short 
Line  R.  Co.,  40  Mont.  109,  106  P  489, 
25  LRANS  459  and  note,  20  AnnCas 
311  and  note;  Gulf,  etc.,  R.  Co.  v. 
Looney,  85  Tex.  158,  19  SW  1089,  34 
AmSR  787,  16  LRA  471;  Stevens  v. 
Wichita  Valley  R.  Co.,  45  Tex.  Civ. 
A.  196,  100  SW  807;  Rutherford  v.  St. 
Louis  Southwestern  R  Co.,  28  Tex. 
Civ.  A.    626,   67   SW  161. 

63.  Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont.  109,  105  P  489.  25  LRA 
NS  459,  20  AnnCas  311. 
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merely  the. agent  of  the  connecting  roads  and  is  not 
responsible  beyond  its  own  line,  the  passenger  is  not 
entitled  to  be  carried  over  the  last  road  after  the 
time  has  expired,  although  he  is  delayed  by  the 
fault  of  one  of  the  other  companies.*4  Where 
the  last  day  of  the  limitation  falls  on  Sunday, 
and  the  last  line  runs  no  train  on  that  day, 
the  passenger  will  be  entitled  to  transportation 
if  he  presents  himself  for  the  first  train  of  the 
next  day.65  Where  the  tieket  is  unlimited,  and  the 
passenger  has  used  it  over  the  first  road,  he  is  at 
liberty  to  begin  his  journey  over  the  second  road 
when  he  pleases.*6 

[$  1141]  4.  Limitations  as  to  Trains.*7  Subject 
to  reasonable  regulations  or  limitations,  the  holder 
of  a  general  ticket  purchased  at  the  regular  price 
is  entitled  to  passage  on  any  train  which  under  the 
usual  schedules  of  the  railroad  stops  at  his  destina- 
tion.88 The  company  may,  however,  by  a  regulation 
or  condition  on  the  ticket  provide  that  certain 
tickets  shall  be  good  only  on  particular  trains.** 
Thus  the  carrier  may  require  that  holders  of  ex- 
cursion tickets  shall  travel  on  the  trains  provided 
for  that  special  purpose,  and  not  on  regular  trains;70 
and  it  may  refuse  to  recognize  as  a  passenger  one 
who  is  riding  on  any  train  other  than  the  one  on 
which  he  is  entitled  to  travel  by  his  ticket,71  as  by 
refusing  him  passage  on  a  second-class  ticket  on  a 


train  on  which  only  first-class  tickets  are  accepted." 
Where  the  ticket  calls  for  a  "continuous  trip  only" 
between  two  points,  it  is  not  valid  for  passage  to  an 
intermediate  point  on  a  train  which  does  not  make 
the  whole  trip.73 

[4  1142]  5.  Stamping,  Signing,  and  Identification 
— a.  In  General.  Usual  conditions  in  an  excursion 
ticket  sold  for  a  round  trip  at  a  reduced  rate  are 
that  before  the  returning  portion  of  the  ticket  may 
be  used  it  must  be  presented  by  the  holder  to  an 
agent  at  the  other  end  of  the  line  to  be  signed  or 
stamped  by  him,  and  that  the  holder  must  identify 
himself  as  the  original  purchaser  by  writing  his  sig- 
nature on  the  ticket  or,  if  this  is  not  satisfactory 
to  the  validating  agent,  by  producing  other  proofs 
of  his  identity,  and  such  conditions  have  been  up- 
held as  reasonable  and  valid.71  Where  there  is  an 
obvious  mistake  in  the  body  of  the  contract  indorsed 
on  the  ticket  as  to  the  place  of  identification,  but 
which  is  inconsistent  with  the  whole  tenor  of  the 
contract  and  does  nyt  mislead  the  holder,  the  con- 
tract requiring  a  restamping  of  the  tieket  is  not 
invalidated.75  It  is  the  duty  of  the  passenger  to 
present  his  ticket  to  the  validating  agent,  but  it  is 
then  the  duty  of  the  agent  to  see  that  the  validat- 
ing is  properly  done.  The  passenger  is  not  re- 
quired to  discover  any  mistake  of  the  agent,77  nor 
need  he  use  specific  terms  to  ask  the  agent  to  vali- 


64.  Brian  v.  Oregon  Short  Line  R. 
Co.,  40  Mont.  109.  106  P  489,  26  LRA 
NS  469,  20  AnnCas  311;  Pennsylvania 
Co.  v.  Hlne.  41  Oh.  St.  276. 

[a]  Where  a  coupon  ticket  pro- 
VMM  that  it  will  not  be  accepted  for 
passage  unless  used  to  destination 
before  midnight  on  a  certain  date.  If 
the  limitation  Is  reasonable  the  pas- 
senger is  not  entitled  to  transporta- 
tion over  the  last  road  on  presenting 
his  ticket  after  that  time.  Brian  v. 
Oregon  Short  Llna,  R.  Co.,  40  Mont. 
109,  105  P  489,  25  LRANS  459,  20 
AnnCas  311. 

66.  Little  Rock,  etc.,  R.  Co.  v. 
Dean,  43  Ark.  529,  61  AmR  684.      . 

66.  Brooke  v.  Grand  Trunk  R.  Co., 
16  Mich.  312. 

67.  Duty  to  transport  on  proper 
train  see  Infra  9  1230. 

68.  See  Infra  {  1230. 

68.  Ames  v.  Southern  Pac  Co.,  141 
Cal.  728.  76  P  310.  99  AmSR  98;  Dun- 
lap  v.  Northern  Pac.  R.  Co..  35'  Minn. 
203,  28  NW  240;  Howard  v.  Chicago, 
etc.,  R.  Co.,  61  Miss.  194;  Nolan  v. 
New  York,  etc.,  R.  Co.,  41  N.  T. 
Super.  641. 

fa]  Procuring  berth. — A  railroad 
company  has  the  right  to  run  a 
special  train  at  night  for  those  only 
who  procure  sleeping  berths  thereon, 
and  a  ticket  for  such  train  may  be 
subject  to  a  rule  making  It  a  condi- 
tion of  the  purchase  that  a  berth 
shall  be  procured,  and  if  the  pur- 
chaser has  notice  of  such  condition, 
although  it  Is  not  expressed  in  his 
ticket,  he  Is  not  entitled  to  ride  on 
such  train  unless  he  procures  a  berth 
thereon.  Ames  v.  Southern  Pac.  Co., 
141  Cal.   728,   75  P  310.   99  AmSR  98. 

tbl  Mileage  tieket  not  good  on 
freight  train. — A  railroad  mileage 
ticket,  on  which  is  expressed  the  con- 
dition, expressly  assented  to  by  the 
purchaser,  that  It  shall  not  be  good 
for  passage  on  freight  trains,  does 
not  entitle  such  purchaser  to  ride  on 
a  freight  train,  although  the  carrier, 
subsequent  to  the  purchase  of  the 
ticket,  has  advertised  that  passengers 
with  tickets  may  ride  on  such  trains. 
Dunlap  v.  Northern  Pac.  R.  Co.,  35 
Minn.  203,  28  NW  240. 

70.  McRae  v.  Wilmington,  etc,  R. 
Co  ,  88  N.  C.  626,  43  AmR  745;  Eng- 
land v.  International,  etc.,  R.  Co.,  32 
Tex.  Civ.  A.  86,  73  SW  24. 

[a]  Earlier  train. — The  holder  of 
such   a    ticket    cannot    return    on    a 


regular  train,  even  at  an  earlier  day 
than  that  advertised  for  the  excur- 
sion train.  McRae  v.  Wilmington, 
etc.,  R  Co.,  88  N.  C.  526,  43  AmR  745. 

71.  Howard  v.  Chicago,  etc.,  R. 
Co.,  61  Miss.  194. 

78.  New  York,  etc.  R.  Co.  v.  Ben- 
nett, 56  Fed.   496,  1  CCA  544. 

73.  Johnson  v.  Philadelphia,  etc., 
R.  Co.,   63   Md.    106. 

74.  U.  S. — Boylan  v.  Hot  Springs 
R.  Co.,  132  U.  S.  146,  10  SCt  50,  33 
L.  ed.  290. 

Cal. — Marlow  v.  Southern  Pao.  Co., 
151  Cal.  383,  90  P  928,  121  AmSR  127; 
Elser  v.  Southern  Pac  Co.,  7  Cal.  A. 
493,  94  P  852. 

Oa. — Georgia  Cent  R  Co.  v.  Can- 
non, 106  Ga.  828,  32  SE  874;  Southern 
R.  Co.  v.  Barlow,  104  Ga.  213,  30  SB 
732,  69  AmSR  166;  Moses  v.  East 
Tennessee,  etc.,  R  Co.,  73  Ga.  356. 
But  see  Phillips  v.  Georgia  R.,  etc., 
Co..  93  Ga.  356.  20  SE  247  (holding 
that,  where,  by  virtue  of  a  statute,  a 
carrier  may  not  limit  its  liability 
by  a  notice  In  the  ticket,  It  cannot, 
after  the  sale  of  a  ticket,  require  the 
holder  to  affix  his  signature  thereto 
as  a  condition  precedent  to  his  right 
to  make  the  return  trip,  notwith- 
standing the  ticket  bore  on  Its  face 
such  a  condition  and  was  Bold  at  a 
reduced  rate). 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Coll,  37  Ind.  A.  232,  76  NE  816: 
Louisville,  etc.,  R.  Co.  v.  Wright,  18 
Ind.  A.  125,  47  NE  491. 

Kan. — Bangerneld  v.  Atchison,  etc., 
R.  Co..  62  Kan.   86,  61   P  406. 

Ky.— Illinois  Cent.  R.  'Co.  v.  Wil- 
liams, 147  Ky.  52,  143  SW  760:  Balti- 
more, etc.,  R.  Co.  v.  Hudson.  117  Ky. 
995.  80  SW  454.  25  KvL  2154. 

La. — Rawitsky  v.  Louisville,  etc., 
R.  Co..  40  La.  Ann.  47.  3  S  387. 

Mich. — Edwards  v.  Lake  Shore, 
etc..  R.  Co.,  81  Mich.  364,  45  NW  827, 
21   AmSR   527. 

Pa. — Bowers  v.  Pittsburgh,  etc.,  R. 
Co.,  158   Pa.   302,   27  A  893. 

S.  C. — Sellers  v.  Atlantic  Coast 
Line  R.  Co.,  77  S.  C.  361,  57  SE  1102; 
Bethea  v.  Northeastern  R.  Co.,  26 
S.  C.   91,  1    SB  372. 

Tenn. — Watson  v.  Louisville,  etc., 
R.  Co.,  104  Tenn.  194,  66  SW  1024, 
49   LRA   454. 

Tex. — Abram  v.  Gulf,  etc.,  R.  Co., 
83  Tex.  61,  18  SW  321;  Reed  v.  Texas, 
etc.,  R  Co.,   (Civ.  A.)    50  SW  432. 

Ont. — Taylor    v.    Grand    Trunk    R. 


Co.,  4  Ont.  L.  367,  1  OntWR  447. 

But  see  Lake  Shore,  etc..  R.  Co.  t. 
Mortal,  8  Oh.  Clr.  Dec.  184.  18  Oh. 
Cir.  Ct.  662  (holding  that  a  provision 
printed  on  the  face  of  a  first-clan 
return  trip  railroad  ticket,  to  the 
effect  that  It  will  not  be  valid  for 
the   return    Journey    unless    stamped 


by  the  agent  of  the  company  at  the 
place  from  which  the  return  Journey 
Is  authorized,   forms  no  part  of  the 


contract  between  such  purchaser  u 
a  passenger  and  such  company  as  a 
carrier,  and  does  not  qualify  the 
usual  rights  and  obligations  of 
either,  if  such  purchaser  does  not 
assent  to  such  conditions  before  or 
at  the  time  he  purchases  such  ticket; 
and  his  mere  acceptance  of  the  ticket 
Is  not  such  assent). 

fa]  Passenger  unable  to  read  or 
write*— Such  condition  printed  on  the 
ticket  Is  obligatory  on  a  passenger 
who  can  neither  read  nor  write,  and 
who  is  not  specifically  notified  there- 
of. Watson  v.  Louisville,  etc,  R. 
Co.,  104  Tenn.  194.  56  SW  1024.  4» 
LRA  464. 

[b]  ZTeoeesity  of  signing. — A  con- 
dition that  the  purchaser  agrees  to 
sign  his  name  to  Identify  himself 
when  called  on  so  to  do  by  a  con- 
ductor or  agent  does  not  require  the 
passenger  to  sign,  as  a  part  of  the 

firocess  of  validating  the  ticket,  un- 
ess  he  is  called-  on  so  to  do  by  the 
validating  agent,  although  a  blank 
space  is  left  for  his  signature.  Illi- 
nois Cent  R.  Co.  v.  Williams,  141 
Ky.  62.  148  SW  760. 

75.  Bethea  v.  Northeastern  R  Co.. 
26  S.  C.  91,  1  SE  372. 

76.  Illinois  Cent.  R.  Co.-  v.  Wil- 
liams, 147  Ky.  62,  143  SW  760;  Hous- 
ton, etc,  R.  Co.  v.  Arey.  18  Tex.  Civ. 
A.  467,  44  SW  894. 

[a]  Illustration^— Where  a  ticket 
to  H  and  return  stipulates  that  to  be 
good  for  return,  it  must  first  be 
signed  and  stamped  by  the  company's 
agent  at  H,  and  the  passenger  knows 
of  this,  and  the  signing  and  stamp- 
ing is  not  done,  and  Tie  does  not 
ask  that  it  be  done,  he  cannot  com- 
plain of  a  refusal  to  accept  It  for 
passage,  although  the- agent  at  the 
ticket  office  to  whom  he  showed  it 
said  at  the  time  that  It  was  all  riirht 
Houston,  etc.,  R.  Co.  v.  Arey.  IS  Tex 
Civ.   A.   457,    44  SW  894. 

77.  Illinois  Cent  R  Co.  v.  Wil- 
liams, 147  Ky.  52,  143  SW  .760 


For  later  eases,  developments  and  ohangss  In  the  law  see  cumulative  Annotations,  same  tit 
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date  the  ticket;  but  it  is  sufficient  that  the  ticket 
tomes  into  the  agent's  hands  with  information  that 
the  passenger  is  starting  on  his  return  journey.™ 
Signing  by  the  purchaser  is  also  sometimes  required 
as  to  other  special  tickets  at  the  issuing  office." 

[4  1143]  b.  Sufficiency  of  Identification.  It  has 
been  held  that  the  purchaser  merely  writing  his 
name,  without  more,  is  not  necessarily  a  sufficient 
identification,  but  that  he  must  offer  to  the  agent 
snch  proof  of  his  identity  as  would  satisfy  a  rea- 
sonable man,80  and  that  he  is  not  bound  to  identify 
himself  to  the  satisfaction  of  the  train  agent.81  The 
validating  agent  is  not  required  to  accept  the  hold- 
er's verbal  assurance  of  his  identity  or  to  institute 
other  inquiries  with  a  view  of  satisfying  himself  on 
such  subject,  as  the  burden  is  on  the  holder  to  pro- 
duce sufficient  evidence  of  his  identification,81  but  the 
agent  cannot  refuse  to  hear  facts  on  the  subject  of 
identification  ;n  and  on  the  refusal  of  the  conductor 
er  agent  to  allow  the  passenger  to  identify  himself 
by  signature,  he  cannot  be  required  to  furnish  other 
identification.8*  Where  the  ticket  provides  that  the 
holder  shall  identify  himself  "to  the  satisfaction" 
of  a  designated  agent,  such  agent  is  the  party  to 
determine  the  sufficiency  of  the  identification,  and 
it  may  not  be  referred  to  a  jury '  to  determine 
whether  he  was  or  was  not  "satisfied"  with  tfye 
proof  of  identity." 

[J  1144]  c.  Effect  of  Noncompliance— (1)  Failure 


or  Refusal  of  Agent  to  Act.  The  passenger's  right 
to  transportation  is  unaffected  by  the  arbitrary 
refusal  of  the  agent  to  stamp  and  sign  the  ticket, 
or  by  his  neglect  so  to  do,87  when  the  ticket  is  prop- 
erly presented  to  him.  It  has  been  held  that,  where  , 
there  was  no  one  present  at  the  station  author- 
ized to  validate  the  ticket,  and  the  passenger  did 
everything  that  ordinary  prudence  and  diligence 
would  require  to  obtain  a  validation  of  the  ticket, 
he  is  entitled  to  ride  on  the  unvalidated  ticket  on 
explaining  the  circumstances  to  the  conductor,88 
since  it  is  incumbent  on  the  carrier  to  have  present, 
at  a  reasonable  time  before  the  arrival  of  trains  on 
which  the  ticket  would  be  good  for  passage,  on  any 
date  on  which  the  purchaser  might  see  fit  to  use 
it,  an  agent  authorized  to  sign  and  to  stamp  the 
ticket  in  the  manner  therein  provided.88 

Agent  of  connecting  line.  Where  the  ticket  is 
for  carriage  over .  several  lines  and  contemplates 
that  it  shall  be  validated  by  the  agent  at  the  point 
of  destination  for  the  return  trip,  the  company 
issuing  the  ticket  is  liable  for  the  fault  of  such 
agent  in  failing  properly  to  validate  the  ticket,80 
unless  the  initial  company  acts  merely  as  agent  for 
the  connecting  lines  in  issuing  the  ticket,81  or  unless 
the  ticket  provides  that  such  company  will  not  be 
responsible  beyond  its  own  line.88 

[J  1146]  (2)  Where  Purchaser  Is  at  Fault.  It  is 
incumbent  on  the  purchaser  to  use  reasonable  means 


78.  Illinois  Cent.  R.  Co.  ▼.  Wil- 
liams. 147  Ky.   62,  143  SW  760. 

"By  practically  all  the  authorities 
examined  it  is  settled  that  there  is 
an  affirmative  obligation  upon  the 
passenger,  laid  upon  him  by  the  con- 
tract Into  which  he  enters,  to  take 
his  ticket  to  the  agent  at  the  turning 
point,  in  order  that  it  may  be  vali- 
dated for  the  return  journey.  But 
when  once  he  has  presented  it  to  the 
agent,  and  given  him  to  understand 
that  he  is  entering  upon  his  return 
journey,  the  duty  devolves  upon  the 
agent  to  see  that  the  validating  Is 
done    properly.      At    this    point    the 

Sassenger  has  discharged  his  full 
uty;  and  is  not  to  suffer  because  of 
the  carelessness,  inattention,  or  igno- 
rance of  the  agent  placed  in  charge 
of  the  other  side  of  the  contract 
duty  by  the  opposite  party  to  the 
contract."  Illinois  Cent.  R.  Co.  v. 
Williams.  147  Ky.  62,  58,  143  SW  760 

79.  Chicago,  etc.,  R.  Co,  v.  New- 
burn,  27  Okl.  9,  110  P  1066,  30  LRANS 
432;  Ketcheson  v.  Southern  Pac.  Co., 
19  Tex.  Civ.  A.  288,  46  SW  907;  Mex- 
ican Cent.  R.  Co.  v.  Goodman,  (Tex. 
Civ.  AJ    43   SW  580. 

[a  J  Signature  of  husband  to  wife's 
ticket,. — If  a  husband,  in  reliance  on 


the  agent's  statement  that  It  is  per. 
misslble  for  him  so  to  do,  signs  his 
own  name  to  a  ticket  intended  for 
his  wife's  use,  the  company  may  not 
refuse  to  honor  the  ticket  when  pre- 
sented by  the  wife,  although  the 
ticket  states  that  it  must  be  signed 
by  the  person  using  it.  Mexican  Cent. 
R.  Co.  v.  Goodman,  (Tex.  Civ.  A.)  43 
SW  580. 

SO.  Mario w  v.  Southern  Pac.  Co., 
151  Cal.  383,  90  P  928,  121*  AmSR 
127;  Brlgham  v.  Southern  Pac  Co.,  2 
Cal.  A.  522,  84  P  306;  Central  of 
Georgia  R.  Co.  v.  Cannon,  106  Ga. 
828.  32  SB  874;  Southern  R.  Co.  v. 
Cassell,  122  Ky.  317,  92  SW  281; 
Jones  v.  Missouri,,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)   157  SW  213. 

[a]  Stale  applied.— A  ticket,  signed 
by  the  purchaser,  and  reading,  "I 
agree  to  Identify  myself  as  the  orig- 
inal purchaser  of  this  ticket,  by  sig- 
nature or  otherwise,  to  the  satisfac- 
tion of  the  conductors,  agents,  or 
representatives  of  the  railway  com- 
panies over  whose  lines  this  ticket 
reads  whenever  called  upon  to  do  so," 
does  not  require  the  passenger  to 
satisfy  the  conductor  of  his  identity 
as   the   original  purchaser,  but  only 


requires  identification  by  such  proof 
as  would  satisfy  the  mind  of  a  rea- 
sonable, conscientious,  and  prudent 
man  selected  by  the  parties  to  pass 
on  the  question.  Southern  R.  Co.  v. 
Cassell,  122  Ky.  317,  319,  92  SW  281, 
28  KyL  1230. 

[bj  Where  the  purchaser  ••printed'' 
his  name  (1)  on  the  ticket,  thus  ren- 
dering it  Impossible  to  Identify  him- 
self as  the  original  purchaser  by  re- 
producing his  signature,  It  was  not 
satisfactory  proof,  under  all  circum- 
stances, to  the  agent  at  his  destina- 
tion, to  prove  by  witnesses  that  the 
holder's  name  was  the  same  as  the 
name  printed  on  the  ticket,  to  show 
that  he  was  the  original  purchaser. 
Central  of  Georgia  R.  Co.  v.  Cannon, 
106  Ga.  828,  32  SE  874.  (2)  The  fact 
that  the  holder  of  a  round  trip  ex- 
cursion ticket  on  which  he  had 
"printed"  his  name  as  his  signature 
produced  to  the  validating  agent,  at 
the  time  he  was  ready  to  return, 
evidence  sufficient  to  snow  that  he 
"was  the  man  he  represented  himself 
to  be"  was  insufficient  to  identify 
him  as  the  original  purchaser  of  the 
ticket.  Central  of  Georgia  R.  Co.  v. 
Cannon,  106  Ga.   828,  830,  32  SB  874. 

[c]  Wnere  the  ticket  ha*  on  its 
margin  a  description  of  the  passen- 
ger and  stipulates  that  the  ticket  will 
not  be  accepted  unless  the  contract 
Is  signed  by  the  person  using  It,  the 
signature  is  not  the  only  means  of 
Identification,  and  the  agent  author- 
ised to  approve  the  ticket  and  make 
it  valid  for  the  return  trip  cannot 
refuse  to  hear  other  facts  on  the 
subject  of  identification.  Houston, 
etc ,  R.  Co.  v.  Lee,  (Tex.  Civ.  A)  123 
SW  164. 

81.  Brlgham  v.  Southern  Pac.  Co., 
2  Cal.  A.  522,   84   P  306. 

83.  Baltimore,  etc..  R.  Co.  v.  Hud- 
son. 117  Ky.  995,  80  SW  454,  25  KyL 
2164. 

83.  Houston,  etc.,  R.  Co.  v.  Lee, 
(Tex.   Civ.   A.)    128   SW   154. 

84.  Norfolk,  etc.,  R.  Co.  v.  Ander- 
son, 90  Va.  1,  17  SE  757,  44  AmSR 
884. 

88.  Bethea  v.  Northeastern  R.  Co., 
26  S.  C.  91,  1  SB  372. 

86.  McGhee  v.  Reynolds,  117  Ala. 
418,  23  S  68:  Pittsburgh,  etc.,  R.  Co. 
v.  Coll,  37  Ind.  A.  232,  76  NE  816: 
Baltimore,  etc.,  R.  Co.  v.  Hudson,  92 
SW  947.  29  KyL  298;  Atchison,  etc.. 
R.  Co.  v.  Lucas,  105  Tex.  82,  144  SW 
1126,  89  LRANS  512;  Texas.  et«.,  R. 


Co.  v.  Payne,  99  Tex.  46,  87  SW  330. 
122  AmSR  603.  70  LRA  946;  Ft. 
Worth,  etc.,  R.  Co.  v.  Jones,  38  Tex. 
Civ.  A.  129,  83  SW  37;  Missouri  Pac. 
R.  Co.  v.  Martino,  2  Tex.  Civ.  A.  634, 
18  SW  1066,  21  SW  781.  But  see 
Central  Trust  Co.  v.  East  Tennessee, 
etc,  R.  Co.,  66  Fed.  332  (holding  that 
the  passenger  may  be  expelled  from 
the  train  where  the  stipulation  call- 
ing for  the  counter-signature  of  the 
agent  has  not  been  complied  with, 
notwithstanding  noncompliance  was 
due  to  the  assurance  by  the  agent 
that  such  counter-signature  was  un- 
necessary). 

Failure  to  comply  with  condition 
as  to  stamping,  signing,  and  identi- 
fication as  ground  for  ejection  see 
infra  {1180. 

87.  Northern  Pac.  R.  Co.  v.  Pau- 
son,  70  Fed.  585,  17  CCA  287. 

88.  Southern  R.  Co.  v.  Wood,  114 
Ga.  140,  39  SE  894.  65  LRA  636;  Wil. 
cox  v.  Louisville,  etc..  R.  Co.,  7  La, 
A.  (Orleans)  870.  See  also  infra 
5  1180.  But  see  Western  Maryland 
R.  Co.  v.  Stocksdale,  83  Md.  245,  84 
A  880  (holding  that,  where  the  con- 
dition required  .the  return  coupon  to 
be  stamped  by  a  designated  officer  of 
a  camp  meeting  association,  and  the. 
holder  was  unable  to  comply  for  the 
reason  that  the  camp  meeting  had. 
closed  and  there  was  no  one  pres- 
ent authorized  to  act,  he  might  be- 
ejected   from    the   train). 

[a]  "A  reasonable  time  at  which  to 
present  a  ticket  for  validation  is 
that  at  which  one  may  reasonably 
expect  to  find  the  agent  at  his  office; 
this  includes  not  only  the  time  at 
which  the  agent  is  required  to  be 
present,  but  also  that  at  which  he  is, 
in  fact,  usually  present."  Wilcox  v. 
Louisville,  etc.,  R.  Co.,  7  La.  A.  (Or- 
leans) 370,  871. 

89.  Southern  R.  Co.  v.  Wood,  114 
Ga.  140,  39  SE  894,  66  LRA  536. 

90.  Chase  v.  Atchison,  etc.,  R.  Co., 
70  Kan.  646,  79  P  163;  Gulf,  etc.,  R. 
Co.  v.  St.  John,  13  Tex.  Civ.  A.  267. 
36  SW  501  (where  the  agent  returned 
the  ticket  to  the  passenger  without 
stamping  It,  telling  him  this  was  un- 
necessary). 

Harare  and  extent  of  liability  of 
connecting  lines  generally  see  Infra 
8S  1259-1262. 

91.  Bethea  v.  Northeastern  R.  Co., 
26  S.  C.  91,  1  SE  372. 

93.  Mosher  v.  St.  Louis,  etc..  R. 
Co.,  127  TJ.  S.  8*0,  8  SCt  1324,  32  L. 
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of  complying  with  a  condition  as  to  identifying 
himself  to  the  agent;*3  and  where,  after  ample 
opportunity  for  complying  with  such  stipulation  has 
been  afforded  to  him,  he  fails  so  to  do,  he  is  not 
entitled  to  transportation  on  his  ticket,94  unless  in 
'so  doing  he  relies  on  the  representations  of  an  au- 
thorized agent  of  the  company.*3 

[§  1146]  6.  Waiver  of  Conditions — a.  In  General. 
Except  where  it  is  stipulated  in  the  ticket  itself 
that  no  agent  or  employee  has  authority  to  waive 
the  conditions,*8  a  general  officer,  or  an  agent  au- 
thorized to  determine  whether  or  not  a  passenger  is 
entitled  to  transportation,  may  waive  the  conditions 
in  a  ticket.*7  But  such  a  waiver  cannot,  be  made 
by  an  agent  or  servant  having  no  authority  to  de- 
termine such  a  question,  such  as  a  servant  admitting 
passengers  to  the  trains,  a  baggagemaster,  or  an 
agent  giving  information  not  in  connection  with  the 
sale  of  the  ticket.*8  A  waiver  by  one  conductor  as 
to  his  portion  of  the  route  will  not,  as  a  general  rule, 
be  binding  on  other  conductors.  A  purchaser  of 
tickets  with  authority  to  resell  them  may  waive  a 


ed.  249;  Boling-  v.  St.  Louis,  etc.,  R. 
Co..  189  Ho.  219.  88  SW  36;  Clark  v. 
Galveston,  etc.,  R  Co.,  (Tex.  Civ.  A.) 
137  SW  716.  But  see  Russell  v. 
Missouri,  etc.,  R.  Co.,  12  Tex.  Civ.  A. 
627,  35  SW  724  (where  the  agent 
refused  to  stamp  the  ticket  because 
It  did  not  bear  the  stamp  of  the 
office  by  which  It  was  issued). 

93.  Southern  R.  Co.  v.  Barlow,  104 
Oa.   213,  30  SE  732,   69  AmSR  166. 

ta]  Illustration. — A  special  con- 
tract on  a  railroad  excursion  ticket, 
stipulating  that  the  ticket  would  not 
be  valid  for  the  returning  trip  unless 
signed  by  the  purchaser  In  the  pres- 
ence of  a  designated  agent,  and  also 
witnessed  and  officially  executed  by 
said  agent  for  the  returning  trip, 
necessarily  implied  that  it  was  in- 
cumbent on  the  purchaser  to  use 
reasonable  means  of  identifying  him- 
self as  such  to  this  agent.  Southern 
R.  Co.  v.  Barlow,  104  Ga.  213,  30  SB 
732.   69  AmSR  166. 

•4.  U.  S. — Mosher  v.  St.  Louis, 
etc.,  R.  Co..  127  U.  S.  390,  8  SCt  1324, 
32  L.  e<f  249. 

Ga. — Wenz  v.  Savannah,  etc.,  R. 
Co.,  108  Ga.  290.  33  SE  970. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wright,   18   Ind.   A.    125,   47   NE   491. 

Kan. — Dangerfleld  v.  Atchison,  etc., 
R.  Co.,  62  Kan.  85.  61  P  406. 

La. — Rawltsky  v.  Louisville,  etc., 
R.  Co..  40  La.  Ann.  47.  3  S   387. 

Md. — Western  Maryland  R.  Co.  v. 
Stocksdale,    83   Md.    246,   34   A   880. 

Pa. — Bowers  v.  Pittsburgh,  etc.,  R. 
Co..  168  Pa.  302,  27  A  893. 

Tenn. — Wataon  v.  Louisville,  etc., 
R  Co.,  104  Tenn.  194,  56  SW  1024. 
49  LRA  464. 

Tex. — Reed  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  60  SW  432. 

B  Jeotion  for  failure  to  comply  with 
■nob  a  stipulation  see  infra  5   1180. 

95.  Houston,  etc.,  R.  Co.  v.  Lee, 
(Tex.  Civ.  A.)  123  SW  164.  '  Compare 
Ketcheson  v.  Southern  Pac.  Co.,  19 
Tex.  Civ.  A  288,  46  SW  907  (where 
the  ticket  expressly  provided  that 
the  agent  was  without  authority  to 
waive  or  to  modify  any  of  the  stipu- 
lations). 

90.  Boylan  v.  Hot  Springs  R.  Cd., 
132  U.  S.  146,  10  SCt  50.  33  L.  ed. 
290;  Mosher  v.  St.  Louis,  etc.,  R. 
Co.,  127  U.  S.  390.  8  SCt  1324,  32  L. 
ed.  249;  Coyle  v.  Southern  R.  Co., 
112  Ga.  121.  37  SE  163;  Houston,  etc., 
R.  Co.  v.  Lee,  104  Tex.  82,  133  SW 
868;  International,  etc.,  R.  Co.  v. 
Best.  93  Tex.  344.  66  SW  315:  Ket- 
cheson v.  Southern  Pac.  Co.,  19  Tex. 
Civ.  A.  288.  46  SW  907.  Compare 
Galveston,  etc.,  R.  Co.  v.  KInnebrew, 
7  Tex.  Civ.  A.  649.  27  SW  631  (hold- 
ing that,  where  the  agent  has  au- 
thority to  sell  both  limited  and  un- 
limited tickets,  his  sale  of  a  ticket 


as  an  unlimited  ticket  will  bind  the 
carrier,  although  the  ticket  furnished 
Is  in  fact  limited,  and  stipulates 
that  the  conditions  cannot  be  waived 
by  an   employee). 

[a]  A  passenger  agent  cannot 
waive  the  conditions  of  a  ticket 
which  is  accepted  by  the  purchaser 
on  condition  that  no  employee  can 
change  its  stipulations.  Reed  v. 
Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  60 
SW   432 

[bl  Wktn  the  agent  of  the  ter- 
mlnal  road  Is  not  shown  to  be  the 
representative  of  the  Intermediate 
carrier,  his'  attempted  exemption  of 
the  time  limit  In  a  coupon  ticket  Is 
unavailing,  particularly  where  the 
ticket  provides  that  no  agent  has  au- 
thority to  waive  or  to  alter  any  of 
its  terms.  Landers  v.  Missouri,  etc., 
R.  Co.,  (Tex   Civ.  A.)  50  SW  628. 

97.  La. — Randall  v.  New  Orleans, 
etc.,  R.  Co.,  45  La.  Ann.  778,  13  S 
166. 

N.  Y. — Hardy  v.  New  York,  etc., 
R.  CO;,  12  NYS  65. 

N.  C. — Taylor  v.  Seaboard,  etc.,  R. 
Co.,  99  N.  C.  186,  6  SE  750.  6  AmSR 
509. 

Tenn. — Louisville,  etc.,  R.  Co.  ▼. 
Blair.  104  Tenn.  212,  65  SW  154. 

Tex. — Mexican  Cent.  R.  Co.  ▼. 
Goodman.  (Civ.  A)  43  SW  580;  Mis- 
souri, etc.,  R.  Co.  v.  Cook,  8  Tex.  Civ. 
A.   376,   27   SW  769. 

98.  U.  S. — Central  Trust  Co.  ▼. 
East  Tennessee,  etc.,  R.  Co.,  65  Fed. 
332 

Cat. — Elliott  v.  Southern  Pac.  Co., 
145  Cal.  441,  79  P  420,  68  LRA  393. 

111. — Pennington  v.  Illinois  Cent. 
R.   Co.,   69    111.   A.    628. 

N.  Y. — Wents  v.  Erie  R.  Co.,  8 
Hun  241,  5  Thomps.  &  C.  556;  Bolce 
v.  Hudson  River  R.  Co.,  61  Barb. 
611. 

Utah. — Drummond  v.  Southern  Pac. 
Co.,  7  Utah  118,  26  P  733. 

99.  111. — Burn  v.  Chicago,  etc.,  R. 
Co.,  163  111.  A.  319. 

Kan. — Dangerfleld  v.  Atchison,  etc., 
R.  Co..  62  Kan.  85,  61  P  405. 

Mo. — Cloud  v.  St.  Louis,  etc.,  R. 
Co.,   14    Mo.   A.    136. 

N.  Y. — Hill  v.  Syracuse,  etc.,  R 
Co..  63  N.  Y.  101. 

Pa. — Bowers  v.  Pltsburgh,  etc.,  R 
Co..  168  Pa.  302,  27  A  893;  Dietrich 
v.  Pennsylvania  R.  Co.,  71  Pa.  432,  10 
AmR  711. 

Tex. — International,  etc~  R.  Co. 
v.  Best.  93  Tex.  344,  55  SW  316. 

fa]  Thus,  If  a  ticket  Issued  to  a 
passenger,  which  provides  for  its 
use  on  the  day  of  its  date,  is  punched 
by  several  successive  conductors,  but 
is  not  retained,  a  succeeding  con- 
ductor may  properly  refuse  to  ac- 
cept the  same  on  the  ground  that 
it  Is  being  used  on  a  day  other  than 


requirement  as  to  signature.1 

After  sale  of  ticket.  A  ticket  agent  has  not  the 
implied  power  to  bind  the  company,  after  the  sale 
of  the  ticket  is  fully  completed  and  his  duties  in 
regard  to  it  are  at  an  end,  by  representations  which 
contradiet  the  plain  terms  of  the  ticket  sold.2  An 
agent  who  has  sold  a  ticket  has  no  implied  author- 
ity, after  the  ticket  has  expired  by  limitation,  to 
waive  such  limitation  and  make  a  new  contract  as 
to  its  use.3 

[(  1147]  b.  Omission  to  Enforce  Condition.  The 
fact  that  compliance  with  the  conditions  of  a  ticket 
has  not  been  required  in  other  instances  will  not 
amount  to  a  waiver  of  such  conditions,  unless,  on 
the  occasion  in  question,  such  instances  were  known 
to  the  passenger  and  were  sufficiently  numerous  to 
induce  him  to  believe  that  the  requirement  had 
been  abandoned.4  Thus  the  fact  that  the  passenger 
has  on  other  occasions  been  permitted  to  ride  on 
an  expired  ticket,  or  even  on  the  particular  ticket 
in  question,  does  not  establish  a  custom  to  that 
effect,  and  so  entitle  the  passenger  to  transporta- 

the  day  of  Its  date.  Burn  v.  Chi- 
cago, etc.,  R.  Co.,  153  III.  A.  819. 

[bl  Where  the  ticket  oalla  for  a 
continuous  trip  and  expressly  de- 
clares that  no  agent  or  employee  1* 
authorised  to  modify  its  conditions, 
and  the  conductor  permits  a  stop- 
over, Indorsing  the  ticket  to  that  ef- 
fect, the  passenger  may  be  ejected 
from  the  train  by  another  conductor 
when  he  attempts  to  resume  his  jour- 
ney on  such  ticket.  International, 
etc.,  R.  Co.  v.  Best,  93  Tex.  344,  U 
SW  315. 

1.  Elser  v.  Southern  Pac.  Co.,  7 
Cal.  A.  493,  94  P  862. 

a.  Hanlon  v.  Illinois  Cent.  R.  Co., 
109  Iowa  136,  80  NW  223  (where  rep- 
resentations were  made  on  the  dar 
after  the  sale  but  within  twenty-four 
hours  of  the  hour  of  sale);  Bolce  v. 
Hudson  River  R.  Co.,  61  Barb.  (N. 
Y.)  611. 

[a]  Terbal  declarations  of  the 
ticket  agent,  made  after  the  sale  of 
the   ticket,    will   not   bind    the  com- 

8 any,  in  the  absence  of  proof  that 
e  was  empowered  to  vary  in  such 
manner  the  contract  contained  In  the 
ticket,  and  such  authority  will  not 
be  presumed.  Bolce  v.  Hudson  River 
R  Co.,  61  Barb.  (N.  Y.)  611. 

Bepresantations  and  acta  of  agents 
generally  see  supra  j  1116. 

3.  Pennington  v.  Illinois  Cent  R. 
Co..  262  111.  584.  97  NE  289.  37  LRA 
NS  983  [rev  160  111.  A.  128]. 

4L  Iowa. — Sherman  v.  Chicago, 
etc..  R.  Co.,  40  Iowa  46. 

Me. — Keeley  v.  Boston,  etc.,  R  Co., 
67  Me.  163,  24  AmR  19. 

Mass. — New  York,  etc.,  R.  Co.  r. 
Feely,  163  Mass.  206,  40  NE  20. 

Mich. — Johnson  v.  Michigan  United 
R  Co.,  153  Mich.  65,  116  NW  5!J 
(acts  of  conductor). 

Minn. — Thompson  v.  Truesdale,  SI 
Minn.  129,  63  NW  259.  52  AmSR  57». 

Pa. — Lake  Shore,  etc.,  R.  Co.  t. 
Greenwood,  79  Pa.  373. 

Tenn. — Watson  v.  Louisville,  etc., 
R.  Co.,  104  Tenn.  194,  56  SW  1024.  4t 
LRA  454. 

Tex. — Houston,  etc.,  R.  Co.  v.  Jack- 
son, (CIV.  A.)  61  SW  440. 

Vt — Thorp  v.  Concord  R.  Co.,  61 
Vt  378,  17  A  791. 

[a]  Illustrations  of  rule. — (l) 
The  fact  that  other  passengers,  or 
Indeed  the  passenger  in  question,  on 
other  occasions,  have  been  allowed 
to  travel  without  having  tickets 
stamped  will  not  abrogate  the  role, 
unless  such  occurrences  are  so  com- 
mon or  frequent  as  to  amount  to  a 
custom  or  an  abandonment  of  the 
rule,  and  to  mislead  the  passenger, 
especially  where  the  passenger  has 
no  knowledge  of  such  instances- 
Watson  v.  Louisville,  etc.,  R.  Co.,  104 
Tenn.  194,  56  SW  1024,  49  LRA  464. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion.5  But  it  has  been  held  that,  where  a  condition, 
such  as  that  a  ticket  shall  be  signed  by  the  pur- 
chaser, has  been  ignored  by  the  selling  agent  or  the 
conductor  and  the  passenger  has  been  allowed  to 
ride  thereon  without  signature,  so  that  the  omission 
to  require  signature  is  not  to  be  deemed  a  mere 
oversight,  the  condition  must  be  regarded  as  waived.8 

Failure  of  other  agents  to  detect  defect.  Where 
a  ticket  is  not  stamped  as  required,  a  waiver  of 
the.  requirement  cannot  be  predicated  on  the  fact 
that  the  gatekeeper  allows  the  passenger  to  pass 
without  punching  his  ticket,  or  that  the  sleeping  car 
conductor  fails  to  remark  the  defect,  where  the 
regular  conductor  detects  it  at  once  and  calls  the 
passenger's  attention  to  it.1  Where  one  conductor 
fails  to  discover  that  the  holder  of  a  nontransfer- 
able ticket  is  not  in  fact  the  original  purchaser,  but 
the  second  conductor  detects  the  fraud,  there  is  no 
waiver  of  the  condition  in  the  ticket  against  its 
trflnsxGr  • 

[$  1148]  D.  Passes— 1.  In  General9     Although' 
there  is  sometimes  a  custom  permitting  an  owner 
to  accompany  his  stock,  he  is  not  entitled,  as  a 

(2)  Where  the  rules  required  a  per- 
son seeking  transportation  on  a 
freight  train  to  obtain  a  special  per- 
mlt  of  either  the  ticket  agent  or  the 
conductor,  the  failure  of  the  agent, 
at  the  time  of  selling  a,  ticket,  to  re- 
quire the  purchaser  to  sign  a  permit, 
or  to  notify  him  that  he  would  have 
to  obtain  one,  cannot  be  considered 
as  a  contract  on  the  part  of  the  com- 
pany to  transport  the  holder  on  Its 
freight  train  without  a  permit,  in 
violation  of  its  established  rules. 
Ellis  v.  Houston,  etc.,  R.  Co.,  30  Tex. 
Civ.  A.  172,  70  SW  114.  (3)  But  a 
person  who  had  often  been  permitted 
to  ride,  both  before  and  after  the 
adoption  of  the  rule,  without  objec- 
tion being  made  because  he  had  no 
ticket,  could  not  be  put  off  a  mile 
or  so  from  the  station,  without  proof 
of  express  notice  or  actual  knowledge 
of  the  existence  of  the  rule  forbid- 
ding anyone  to  enter  the  car  with- 
out a  ticket;  and  under  the  circum- 
stances, posting  notices  of  the  rule 
in  stations  was  not  sufficient.  Lake 
Shore,  etc,  R.  Co.  v.  Greenwood,  79 
Pa.  373. 

[b]  Where  the  company  has  been 
•eonatomiad  to  honor  oonpons  when 
detached,  this  constitutes  evidence 
of  a  waiver  by  It  of  a  condition  in 
the  ticket  requiring  them  to  be  de- 
tached only  by  the  conductor. 
Thompson  v.  Truesdale,  61  Minn.  129, 
«3  NW  259.  52  AmSR  679. 

[cj  sM  fling  elsewhere  than  In  oa- 
boose. — (1)  Evidence  of  a  custom  of 
the  company's  conductors  permit- 
ting parties  accompanying  horses  to 
ride  In  the  car  with  them  Is  admis- 
sible to  show  a  waiver  of  the  con- 
tract prohibition  to  ride  elsewhere 
than  In  the  caboose.  Missouri,  etc., 
R.  Co.  v.  Cook,  12  Tex.  Civ.  A.  203, 
33  SW  669;  Missouri,  etc.,  R.  Oo.  v. 
Cook,  8  Tex.  Civ.  A.  376,  27  SW  769. 
(2)  Thus,  testimony  that  four  suc- 
cessive conductors,  In  charge  of  the 
train,  did  not  object  to  his  riding  in 
the  car,  and  that  at  least  three  knew 
that  he  was  so  riding,  Is  sufficient 
to  show  a  waiver  of  a  provision  of 
the  contract  of  shipment  requiring 
him  to  ride  in  the  caboose,  where 
there  is  no  showing  of  want  of  the 
conductor's  authority  to  permit  him 
to  ride  in  the  car,  Chicago,  etc.,  R. 
Co.  v.  Burns,  (Tex.  Civ.  A.)  104  SW 
1081  [aft  101  Tex.  329,  107  SW 
49]. 

fd]  The  fact  that  the  conductor 
had.  on  two  previous  ooeajdons  ac- 
cepted oonpons  from  the  plaintiffs 
season  ticket  for  passage  on  a  par- 
ticular train,  is  at  most  only  a  waiver 
of  the  company's  right  to  collect 
cash  fares  for  those  two  trips.  New 
York,  etc,  R.  Co.  v.  Feely,  168  Mass. 
205.  40  NE  20. 

6.     Iowa. — Hanlon  v.  Illinois  Cent. 


matter  of  right,  to  a  pass  on  a  freight  train:  on 
which  he  has  a  shipment  of  stock,10  unless  such  ft 
pass  is,  by  statute,  required  to  be  given.*1  A  pass 
given  in  consideration  of  rights  granted  does  not 
entitle  the  holder  thereof  to  travel  free  on  a  road 
subsequently  leased  and  operated  in  connection 
with  the  original  line;12  and  the. fact  that  such  a 
pass  has  been  honored  for  use  over  a  connecting 
line  does  not  bind  a  consolidated  company  which 
buys  both  roads  to  recognize  the  pass  beyond  the 
limits  of  the  original  line  granting  it.1'  Conditions 
on  the  back  of  a  pass  .which  has  expired,  or  which 
has  had  no  legal  existence,  can  have  no  legal 
effect."  A  pass  given  as  a  gratuity  is  none  the  less 
a  free  pass  because  the  carrier  requires  the  person 
using  it  to  sign  an  agreement  exempting  it  from  lia- 
bility for  injuries,18  or  because  the  giving  of  such 
pass  is  customary.18 

Assent  to  conditions.    One  who  receives  and  uses 
a   pass    to   procure    free   transportation    must    be 
deemed  to  have  assented  to  the  conditions  indorsed 
thereon  whether  he  reads  and  signs  them  or  not, 
except  that,  where  the  pass  is,  by  statute,  required 


R.  Co.,  109  Iowa  136,  80  NW  223: 
Sherman  v.  Chicago,  etc.,  R.  Co.,  40 
Iowa  46. 

Mass. — Wakefield  v,  South  Boston 
R.  Co.,  117  Mass.  544. 

N.  H. — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213,  88  AmD  199. 

N.  T. — Hill  v.  Syracuse,  etc,  R. 
Co     63  N.  Y.  101. 

Pa.-7-Dietrich  v.  Pennsylvania  R. 
Co.,  7T  Pa.  432,  10  AmR  711. 

[a]  That  the  holder  of  a  mileage 
ticket  had  used  It  twenty  time*  after 
it  had  expired  does  not  give  him  the 
right  to  use  it  again  or  estop  the 
company  to  Insist  on  the  terms  of 
the  contract.  Sherman  v.  Chicago, 
etc  R.  .Co.,  40  Iowa  46. 

8.  Kent  v.  Baltimore,  etc.,  R.  Co., 
45  Oh.  St.  284,  12  NB  798,  4  AmSR 
639:  Chicago,  etc.,  R.  Co.  v.  Newburn. 
27  Okl.  9,  110  P  1065,  30  LRANS  432 
and  note. 

7.  Bowers  v.  Pittsburgh,  etc.,  R. 
Co.,  168  Pa.  302,  27  A  893. 

8.  Dangerfield  v.  Atchison,  etc.,  R, 
Co.,  62  Kan.  86,  61  P  406. 

9.  Cross  references: 
Care  required  as  to  persons  traveling 

on  free  passes  see  infra  {  1310. 

Limitation  of  or  exemption  from  lia- 
bility  see   infra   55    1158-1162. 

Obligation  of  assignee  of  street  rail- 
road franchise  to  honor  passes  Is- 
sued by  assignor  see  Street  Rail- 
roads. 

Persons  riding  on  passes  as  passen- 
gers  see   supra    55    1057,   1068. 

10.  Chesapeake,  etc,  R.  Co.  v.  Col- 
Unsworth,  152  Ky.  197,  163  SW  241. 

11.  Chorn  v.  Missouri,  etc,  R.  Co., 
168  Mo.  A.  518,  153  SW  1060  (so  re- 
quired under  Rev.  St.   [19091  5  3122). 

13.  Western  Maryland  R.  Co.  v. 
Lynch,  82  Md.  233,  34  A  40. 

[a]  niustratioa. — Where,  in  con- 
sideration of  the  grant  of  certain 
water  rights,  the  company  cove- 
nanted that  the  grantor  should  "be 
entitled  forever  thereafter  to  ride 
without  charge  upon  the  trains  of 
the  company,  he  has  no  right,  under 
the  contract,  to  travel  free  on  a  road 
subsequently  leased  and  operated  in 
connection  with  the  original  line. 
Western  Maryland  R.  Co.  v.  Lynch, 
82  Md.  233.  239,  34  A  40. 

13.  Wallace  v.  Ann  Arbor,  etc., 
Electric  R.  Co.,  121  Mich.  688,  80  NW 
672. 

14.  McNeill  v.  Durham,  etc.,  R. 
Co.,  185  N.  C.  682,  47  SE  766.  67  LRA 
227. 

15.  Stamp  v.  New  Mexico  Eastern 
R  Co.,  (Tex.  Civ.  A.)  161  SW 
450. 

limitation  of  liability  In  free  pass 
see  Infra  5  1158. 

18.  Stamp  v.  New  Mexico  Eastern 
R.  Co.,  (Tex.  Civ.  A.)  161  SW 
450. 

17.    U.  S. — Boering  v.  Chesapeake 


Beach  R.  Co.,  193  U.  8.  442,  24-  SCt 
515.  48  L.  ed.  742. 

Mass. — Quimby  v.  Boston,  etc.,  R. 
Co.,  150  Mass.  365,  23  NE  205,  6  LRA 
846. 

Mo. — Randolph  v.  Qulncy,  etc,  Ri 
Co.,  129  Mo.  A.  1,  107  SW  1029. 

Tex. — Gulf,  etc.,  R.  Co;  v;  McOown, 
65  Tex.  640. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  10  Wash.  311,  38  P  995,  46  AmSR 
787. 

[a]  Seasons  for  role— (1)  "A  car* 
rler  is  not  bound,  any  more  than 
any  other  owner  of  property  who 
grants  a  privilege,  to  hunt  the  party 
to  whom  the  privilege  is  given,  and 
see  that  all  the  conditions  attached 
to  it  are  made  known.  The  duty 
rests  rather  upon  the  one  receiving 
the  privilege  to  ascertain  those  con- 
ditions." Boering  v.  Chesapeake 
Beach  R.  Co.,  193  U.  S.  442,  450,  24 
SCt  516.  48  L.  ed.  742.  (2)  "We  think 
It  may  be  fairly  held  that  a  person 
receiving  a  ticket  for  free  transpor- 
tation is  bound  to  see  and  know  all 
of  the  conditions  printed  thereon 
which  the  carrier  sees  fit  to  lawfully 
Impose.  This  Is  an  entirely  different 
case  from  that  where  a  carrier  at" 
tempts  to  impose  conditions  upon  a 
passenger  for  hlret  which  must,  if  i 
unusual,  be  brought  to  his  notice, 
In  these  cases  of  free  passage,  the) 
carrier  has  a  right  to  Impose  any 
conditions  it  sees  fit  as  to  time, 
trains,  baggage,  connections,  and,  aq  ' 
we    have    held,    damages    for    negli- 

?ence;  and  the  recipient  of  such 
avors  ought  at  least  to  take  the 
trouble  to  look  on  both  sides  of  the 
paper  before  he  attempts  to.  use 
them."  Muldoon  v.  Seattle  City  R.' 
Co.,  10  Wash.  311,  313,  38  P  996,  45 
AmSR  787. 

[b]  Duty  to  read— Where  plain- 
tiff was  given  a  drover's  pass  cov- 
ering return  transportation.  It  would 
be  presumed.  In  the  absence  of  evi- 
dence to  the  contrary,  that  plaintiff 
could  read,  and  it  was  his  duty  to 
read  the  pass  and  make  himself  ac- 
quainted with  and  comply  with  its 
conditions.  Randolph  v.  Qulncy,  etc., 
R.  Co.,  129  Mo.  A.  1,  107  SW  1029. 

[c]  limitation  as  to  time. — Where 
a  drover's  pass  on  which  plaintiff 
claimed  a  right  to  ride  recited  that 
it  was  issued,  subject  to  "the  follow- 
ing contract,  the  first  provision  of 
which  declared  that  it  was  good  only 
for  continuous  train  passage  com- 
mencing on  the  date  punched  In  the 
margin,  and  plaintiff  did  not  begin 
his  journey  until  the  day  succeeding 
that  date,  the  ticket  did  not  entitle: 
plaintiff  to  ride  thereon.  Randolph 
v.  Qulncy.  etc,  R.  Co.,  129  Mo.  A.  1, 
5,  107  SW  1029.  See  generally  supra 
51   1138-1140. 
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to  be  issued  on  certain  conditions,  he  is  not  bound 
by  additional  conditions  thereon,  to  which  he  has 
not  assented.1* 

Contract  to  issue.  A  contract  based  on  a  good 
consideration,  to  grant  a  life  pass,  unless  prohibited 
by  statute,  is  valid  and  binding  on  the  company, 
and  for  its  refusal  to  perform  the  same  the  com- 
pany may  be  held  liable  in  damages  ;19  and  the  fact 
that  the  contract  expresses  that  transportation  is 
to  be  furnished  "free  of  charge"  does  not  neces- 
sarily mean  that  it  is  a  gratuity.20  Bnt  it  has  been 
held  that  the  receivers  of  a  railroad  cannot  make 
an  agreement  for  a  free  life  pass  which  will  bind 
subsequent  owners  of  the  road.*1 

Contract  for  "free  carriage";  application  for 
pass.  Where  a  carrier  engages  that  a  person  shall 
be  "carried  free  of  charge,"  he  is  under  no  duty 
to  apply  for  a  pass,  and  if  none  is  furnished  him 
he  is  entitled  to-be  carried  without  one,22  and  it  is 


the  dnty  of  the  carrier  to  inform  the  conductors 
of  the  right  of  such  person  to  be  carried  free  of 
charge.23  But  it  has  been  held  that,  where,  under  a 
contract  for  an  annual  pass,  on.  the  expiration  of 
the  first  pass  application  for  a  renewal  is  made, 
but  a  second  renewal  is  not  applied  for  thereafter, 
it  is  a  question  of  fact  for  the  jury  as  to  whether 
an  application  is,  under  tha  circumstances,  necessary 
or  not.24 

[$  1149]  2.  Passes  Forbidden  by  Law.25  In  some 
jurisdictions  railroad  companies  are,  by  the  state 
constitution  or  by  statute,  prohibited,  except  in 
certain  specified  cases,2*  from  granting  free  passes 
over  their  roads,27  such  as  to  public  officers;2*  and 
some  statutes,  subject  to  certain  exceptions,  make 
it  a  penal  offense  for  a  person  to  accept  free  trans- 
portation on  a  railroad,  or  to  use  or  ride  on  free 
passes  thereon,™  or  for  the  carrier  to  issue  such 
free  transportation  or  pass,*0  although  there  is  no 


18.  Chorn  v.  Missouri,  etc.,  R  Co., 
168  Mo.  A.  518,  153  SW  1060. 

'  [a]  Bui*  applied. — Under  Rev.  St. 
<1909)  {  8122,  requiring  a  carrier  of 
live  stock  to  pass  the  shipper  In  con- 
sideration or  the  latter  giving  the 
stock  necessary  care,  and  releasing 
the  carrier  from  liability  thereror,  a 
shipper  need  not  enter  Into  addi- 
tional obligations  to  obtain  a  pass, 
and  any  additional  conditions  In  the 

8 ass    are    without   force.      Chorn    v. 
tlssourl,  etc..  R.  Co.,  168  Mo.  A.  618, 
163  SW  1060. 

19.  Erie,  etc.,  R.  Co.  v.  Douthet, 
88  Pa.  243,  32  AmR  451. 

20.  Emerson  v.  Boston,  etc.,  R. 
Co..  T5  N.  H.  427,  75  A  629,  27  LRA 
NS   331  . 

[a]  "Free  of  charge"  not  a  gratu- 
ity.—Where-  the  lessee  of  a  railroad 
agreed  by  the  lease  "to  transport  the 
stockholders  of  the  lessor  to  and 
from  their  annual  and  special  meet- 
ings free  of  charge,"  and  at  the  time 
of  the  lease  this  was  not  prohibited 
by  law  or  contrary  to  public  policy, 
it  became  a  binding  part  of  the  con- 
tract; and,  although  the  lessee  agreed 
to  carry  the  stockholders  "free  of 
charge,  It  did  not  undertake  to  do 
*  so-  as  a  pure  gratuity ;  but  for  a  suf- 
ficient consideration  it  agreed  to 
oarry  them  without  the  usual  charge 
exacted  of  ordinary  passengers.  Em- 
erson v.  Boston,  etc.,  R.  Co..  75  N.  H. 
427,  428,   76  A  529.  27  LRANS  831. 

SI.    Martin  v.  New  York,  etc.,  R. 
Co..  36  N.  J.  Eq.  109. 
.  28.    Grimes    v.    Minneapolis,    etc., 
R  Co.,  37  Minn.  66,  33  NW  33. 

23.  Grimes  v.  Minneapolis,  etc.,  R. 
Co.,  3?  Minn.  66,  33  NW  33. 

24.  Knopf  v.  Richmond,  etc  R. 
Co.,  86  Va.  769,  8  SE  787. 

-  26.  Persons  riding  on  passes  as 
passengers  see  generally  supra  !S 
1057,  1058. 

26.  See  statutory  and  constitu- 
tional provisions.  And  see  Smith  v. 
Northern  Cent.  R  Co..  119  Md.  481. 
47  A  269  (holding  that  an  exception 
in  favor  of  an  express  company's 
employees  applies  while  they  are  re- 
turning home  from  work):  John  v. 
Northern  Pac.  Co.,  42  Mont.  18,  111 
P  632,  32  LRANS  85;  Pennsylvania 
R  Co.  v.  Herrmann,  88  N.  J.  L.  526, 
96  A  665  (secretary  to-  the  governor) ; 
Chicago,  etc.,  R.  Co.  v.  Fllson,  35  Okl. 
89.  128  P  298  (holding  that,  under 
Const,  art  9  1  13.  permitting  rail- 
roads to  give  free  transportation  to 
baggage  agents  traveling  on  their 
trains,  It  is  immaterial  whether  or 
not  such  agents  are  employed  by  the 
railroad  giving  the  transportation); 
Oklahoma  City  v.  Oklahoma  R.  Co., 
20  Okl.  1,  93  P  48.  16  LRANS  651: 
Schuyler  v.  Southern  Pac.  Co.,  37 
Utah  581,  109  P  458  [reh  den  37 
Utah  612,  109  P  1025,  and  aft  227 
U.  S.  601.  33  SCt  277.  67  L.  ed.  662, 
43  LRANS  901]  (mall  clerks  ex- 
cepted). 

la]     la  Montana   railroad   compa- 


nies may  Issue  free  transportation 
or  sell  tickets  at  reduced  rates,  as  the 
case  may  require,  to  their  employ- 
ees and  members  of  their  families; 
to  doctors,  nurses,  and  helpers  being 
taken  to  wrecks;  to  soldiers  and  sail- 
ors going  to  or  coming  from  Insti- 
tutions wherein  they  are  kept;  to 
ministers  or  persons  engaged  in 
charitable  and.  religious  works:  and 
to  members  and  employees  of  the 
railroad  commission  traveling  on  of- 
ficial business,  but  not  when  they 
are  traveling  on  private  business. 
John  v.  Northern  Pac.  R.  Co.,  42 
Mont.  18,  111  P  632,  32  LRANS  85 
(Rev.  Code  ?}  4369,  4395). 

fb]  Municipal  regulatlon^-A  con- 
stitutional provision  prohibiting  rail- 
road or  transportation  companies 
from  issuing  passes,  with  certain  ex- 
ceptions does  not  prohibit  a  munic- 
ipal corporation  operating  a  street 
railroad  from  furnishing  transporta- 
tion free  to  its  policemen,  firemen, 
and  United  States  mall  carriers,  and 
half  rate  tickets  to  school  children, 
and  free  transportation  to  children 
under  a  certain  age  while  traveling 
with  a  parent  or  guardian:  nor  does 
such  provision  prohibit  a  municipal- 
ity from  granting  franchises  for 
street  railroads  with  conditions  con- 
tained therein  for  the  carrying  of 
policemen,  firemen.  United  States 
mall  carriers,  and  children  under  a 
certain  age  free,  and  for  the  furnish- 
ing to  school  children  of  transporta- 
tion at  a  reduced  rate,  and.  when 
accepted  by  the  grantee  of  the  fran- 
chise, such  conditions  are  valid. 
Oklahoma  City  v.  Oklahoma  R.  Co., 
20  Okl.  1,  93  P  48,  16  LRANS  651 
and  note. 

[c]  An  exoeptlon  In  favor  of  offi- 
cers and  employees  of  the  road  does 
not  include  the  families  of  such  per- 
sons. Ex  p.  Koehler,  81  Fed.  316,  12 
Sawy.  446. 

[d]  An  employee  of  an  Independ- 
ent contractor  for  the  construction 
of  a  depot  is  an  employee  of  the  rail- 
road company,  and  a  person  to  whom 
a  pass  might  be  Issued  under  the 
statute.  Louisville,  etc.,  R.  Co.  v. 
Dawson.   11   Ala.   A.   621,   66   S   905. 

[el  Person  accompanying  ship- 
ment.—A  person  transported  with  a 
shipment  In  order  to  be  entitled  to 
exemption  under  the  provisions  of 
the  Anti-Pass  Law  must  accompany 
the  shipment  and  not  go  on  another 
train.  Gulf,  etc.,  R.  Co.  v.  Winn, 
(Tex.  Civ.  A.)  178  SW  697. 

27.  U.  S.— U.  8.  v.  Martin,  176 
Fed.  110. 

Iowa. — Shultz  v.  Parker.  158  Iowa 
42.  139  NW  173,  AnnCasl915D  668 
and  note. 

Mont. — John  v.  Northern  Pac.  R. 
Co.,  42  Mont.  18,  111  P  632,  32  LRA 
NS  85. 

Nebr. — State  v.  Martyn.  82  Nebr. 
225.  117  NW  719.  23  LRANS  217  and 
note,  17  AnnCaa  659  and  note. 

N.    C. — State    v.    Southern    R.    Co., 


122  N.  C.  1052,  30  SE  133.  41  LRA  246. 

Pa. — Pittsburg,  etc.,  R  Co.  v.  Pe- 
terson, 68  Pa.  Super.  44:  Buffalo,  etc, 
R.  Co.  v.  O'Hara,   12  WklyNC  471. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A)  141  SW  341. 

[a]  An  agreement  In  the  nature 
of  a-  Ire*  pass  for  life  between  a 
railroad  company  and  a  prospective 
shipper  Is  Invalid,  where  the  con- 
sideration mentioned  Is  one  dollar, 
and  the  proof  is  to  the  effect  that 
the  pass  was  merely  a  gratuity  In 
recognition  of  past  kindnesses.  Pitts- 
burg, etc.,  R.  Co.  v.  Peterson,  58  Pa. 
Super.  44. 

28.  Dempsey  v.  New  York  Cent., 
etc.,  R.  Co.,  146  N.  Y.  290.  40  NE  167 
(construing  Const,  art  13  I  5). 

20.  See  statutory  provisions.  And 
see  U.  S.  v.  Martin,  176  Fed.  110.  See 
also  cases  supra  note  27. 

[a]  A  eontraot  between  a  railroad 
company  and  a  physician  by  which 
he  is  to  receive  for  professional  serv- 
ices rendered  by  him  for  the  rail- 
road a  small  sum  monthly  and  an 
annual  pass  over  the  road,  where  the 
physician  does  not  spend  a  major 
portion  of  his  time  In  the  employ 
of  the  company,  is  prohibited  under 
some  statutes,  and  the  acceptance 
and  use  of  such  pass  by  the  physi- 
cian renders  him  guilty  of  a  viola- 
tion thereof.  State  v.  Martyn,  32 
Nebr.  225,  117  NW  719,  23  LRANS 
217.  17  AnnCas  659. 

[b]  One  who  accepts  free  traas- 
poratlon  for  a  child  over  five  years 
of  age,  although  no  free  pass  is  pre- 
sented for  the  child.  Is  guilty  of  the 
offense.  Carpenter  v.  Trinity,  etc 
R.  Co.,  (Tex.  Civ.  A.)  146  SW  363. 

[c]  Vse  of  nontransferable  pan. 
— Under  a  statute  making  It  unlaw- 
ful to  use,  or  to  attempt  to  use.  any 
pass  "which,  by  conditions  expressed 
therein  is  not  transferrable,"  a  con- 
viction cannot  be  .had  for  the  use  of 
a  pass  which  contained  no  other  re- 
striction as  to  transferability  than 
the  Indorsement.  "If  presented  by 
any  other  person  than  the  one  named 
thereon,  the  conductor  will  take  up 
pass  and  collect  fare."  Allardt  v. 
People,  197  111.  501.  606,  613,  64  NE 
633  (where  it  was  said  that  the  pass 
"is  only  non-transferable  by  Infer- 
ence or  by  construction,  and  not  by 
the  express  terms  endorsed  there- 
on").    See  also  supra  I  1062. 

30.  U.  S.  v.  Martin,  176  Fed.  110: 
State  v.  Live  Oak.  etc.,  R  Co..  7» 
Fla:  664,  70  S  650;  State  v.  Southern 
R.  Co..  122  N.  C.  1052.  SO  SE  133,  41 
LRA  246. 

[a]  Action  In  nam*  of  state*— An 
action  against  a  railroad  company  to 
recover  the  penalty  imposed  for  Is- 
suing a  pass  in  violation  of  some 
statutes  may  be  brought  In  the  name 
of  the  state.  State  v.  Live  Oak.  etc.. 
R.  Co.,  70  Fla.  564,  70  S  650  (In  the 
name  of  the  "State  of  Florida"  under 
L.    [1909]   c  5895).      v 

[b]  Pleading. — The  declaration  in 
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intent  to  violate  the  statute;*1  bat  it  has  been  held 
that  it  is  not  an  offense  under  such  statutes  for  a 
person  to  attempt  to  ride  free  without  attempting 
to  use  the  pass.*2  Such  a  statute  is  within  the 
power  of  the  legislature  to  regulate  the  business  of 
common  carriers  by  preventing  unjust  discrimina- 
tion, and  is  a  reasonable  exercise  of  the  police 
power  of  the  state."  Under  the  Interstate  Com- 
merce Act,*4  if  a  common  carrier  violates  the  pro- 
visions of  that  statute  against  free  transportation, 
it  is  guilty  of  a  misdemeanor  and  subject  to  a  pen- 
alty, and  likewise  any  person  other  than  those 
excepted,  who  uses  such  interstate  free  transporta- 
tion, is  subject  to  a  like  penalty.38  But  it  has  been 
held  that  giving  an  undue  preference  or  advantage 
to  a  particular  person  in  violation  of  this  act  is 
not  complete  where  a  free  pass  had  been  delivered, 
unless  there  wa»  also  an  actual  transportation  on 
the  pass."  It  has  been  held  that  such  a  pro- 
vision is  prospective  in  its  operation,  and  does  not 
operate  to  destroy  or  impair  the  obligation  of  con- 


tracts made  prior  to  its  passage,88  although  it  has 
been  held  otherwise,  under  the  Interstate  Commerce 
Act,  as  to  the  issuance  of  annual  passes  for  life;38 
and  it  has  also  been  held  that,  where  a  public  officer 
is  prohibited  from  making  use  of  a  pass  as  well  as 
from  receiving  one,  he  may  not  avail  himself  of  a 
pass  notwithstanding  it  was  issued  before  the  pro- 
vision became  Operative.40  Where  the  prohibition 
is  against  "free  passes"  only,  a  pass  for  which  a 
full  consideration  is  rendered  is  not  unlawful.*1 

What  officers  within  prohibition.  A  railroad 
policeman  appointed  by  the  governor,  and  required 
to  take  the  constitutional  oath,  and  by  virtue  of 
his  appointment  authorized  to  perform  the  duties 
of  a  peace  officer  in  protecting  the  property  of  the 
railroad  company  and  that  of  the  general  public  in 
its  custody  is  a  public  officer  within  a  provision 
prohibiting  such  passes  to  public  officers.*8  .'  Bo, 
also,  are  a  notary  public,*8  and  the  officers  and 
agents  of  the  state  railroad  commission.**  But  the 
private    contractual    relations    between    a    public 


an  action  for  the  penalty  imposed 
on  a  railroad  company  for  issuing  a 
free  pass  in  violation  of  statute  is 
not  demurrable  on  the  ground  that 
the  order  imposing'  the  penalty  was 
defective,  where  the  alleged  defects 
do  not  appear  on  the  face  of  the  or- 
der. State  v.  Live  Oak,  etc.,  R.  Co., 
70   Fla.   564,   70   S   E50. 

Tc]  A  judgment  for  defendant  on 
a  demurrer  to  the  declaration,  in  an 
action  by  the  state  against  a  rail- 
road company  for  the  penalty  Im- 
posed under  a  statute  for  issuing  a 
free  pass,  la  unauthorized  where  the 
declaration  does  not  wholly  fall  to 
state  a  cause  of  action.  State  v. 
Live  Oak,  etc.,  R.  Co.,  70  Fla,  564, 
70  S  560. 

Td]  Xn  Wort*  Carolina  (1)  L. 
(1901)  c  MO  H  provides  that  no 
common  carrier  shall  receive  from 
any  person  any  greater  compensa- 
tion than  It  charges  any  other  person 
for  a  like  and  contemporaneous  serv- 
ice and  makes  a  violation  thereof  an 
Indictable  offense;  in  construing  this 
statute  It  has  been  held  unlawful  for 
a  railroad  company  to  issue  passes 
and  transport  people  thereon  free  of 
charge.  State  v.  Southern  R.  Co.,  122 
N.  C.  1052.  30  SB  133.  41  LRA  24«. 
(I)  An  indictment  under  this  section 
should  charge  the  method  of  dis- 
crimination relied  on  as  constituting 
the  offense,  to  the  end  that  the  car- 
rier may  be  more  fully  prepared  to 
meet  the  charge.  State  v.  Southern 
R.  Co.,  125  N.  C.  666,  670.  34  SB  627. 
<3)  An  indictment  alleging  the  giv- 
ing of  a  free  pass  over  defendant's 
road  does  not  snow  an  undue  prefer- 
ence, where  it  falls  to  allege  that. 
by  virtue  thereof,  the  holder  received 
free  transportation.  State  v.  South- 
ern R.  Co.,  supra  (where  it  was  said 
that  receiving  free  transportation 
"would  be  an  undue  preference,  for- 
bidden by  the  statute,  equally, 
whether  It  was  given  upon  a  free 
pass  from  an  official,  or  by  a  verbal 
order,  or  upon  a  ticket  or  mileage 
book  not  In  truth  paid  for,  but  do- 
nated by  the  company").  (4)  It  Is 
not  necessary,  however,  that  the  In- 
dictment allege  that  the  passenger 
transported  free  did  not  belong  to 
one  of  the  excepted  classes,  -a  pro- 
viso in  favor  of  such  class  not  being 
within  the  section  creating  the  of- 
fense. State  v.  Southern  R.  Co.,  126 
N.  C.   666,  34  SB  627. 

31.  State  v.  Live  Oak,  etc.,  R.  Co., 
70  Fla.   564.  70  S  550.  ' 

3S3.  Carpenter  v.  Trinity,  etc.,  R. 
Co..   (Tex.)  184  SW  186. 

33.  State  v.  Martyn,  82  Nebr.  226, 
117  NW  718.  23  LRANS  217.  17  Ann 
Cas  669. 

34.  24  XI.  S.  St.  at  L.  379  c  104  5  1. 
as  amended  by  Act  June  29,  1906 
(34  C.  S.  St.  at  L.  684  c  3591);  Comp. 
St.    (1913)   p  3817. 

38.  Illinois  Cent.  R.  Co.  v.  Mes- 
sina. 840  U.  S.  295,  86  SCt  368,  60  L. 


ed.  709  trev  109  Miss.  143,  67  8  963}; 
Wents  v.  Chicago,  etc.,  R.  Co.,  259 
Mo.  450,  168  SW  1166,  AnnCasl916B 
317. 

[a]  Venom  riding  on  tender  •—The 
statute  is  applicable  to  persons  rid- 
ing on  a  tender  with  the  consent  of 
the  engineer.  Illinois  Cent.  R.  Co.  v. 
Messina,  240  U.  S.  395.  36  SCt  868. 
60  L.  ed.  709  [rev  109  Miss.  143,  67 
S  963]. 

[bl  "Tamllles."—  The  word  'fam- 
ilies, in  the  Interstate  Commerce 
Act,  prohibiting  the  issuance  of  any 
pass  except  to  employees  and  their 
families,  is  used  in  a  restrictive  sense 
and  means  a  collective  body  of  per- 
sons living  in  one  house  under  one 
head,  and  does  not  Include  the  father 
of  an  adult  employee  not  living  with 
him  nor  dependent  on  him.  Wentz  v. 
Chicago,  etc.,  R.  Co.,  259  Mo.  450, 
168  SW  1166,  AnnCasl916B  317  and 
note. 

36.  Illinois  Cent.  R.  Co.  v.  Mes- 
sina. 240  U.  S.  395,  86  SCt  368,  60  L. 
ed.  709  [rev  109  Miss.  148,  67  S  963]; 
New  York  Cent.,  etc.,  R.  Co.  v.  Gray, 
239  U.  S.  683,  86  SCt  176,  60  L.  ed. 
451-  U.  8.  v.  Martin.  176  Fed.  110; 
U.  S.  v.  Williams,  159  Fed.  310. 

[a]  Use  of  free  pass, — Under  the 
Interstate  Commerce  Act  which  pro- 
vides that  any  person  other  than  the 
persons  excepted  in  this  provision, 
who  uses  an  interstate  free  ticket, 
free  pass,  or  free  transportation, 
shall  be  guilty  of  a  misdemeanor,  one 
who,  having  In  his  possession  such 
a  ticket  or  pass  Issued  by  a  railroad 
company,  sells  it  to  another,  knowing 
that  he  is  not  the  person  named 
therein,  and  is  not  entitled  to  ride 
thereon,  with  the  Intent  that  he  shall 
so  use  It,  which  he  does  by  riding 
free  on  an  Interstate  journey  Is 
guilty  of  using  the  ticket  in  viola- 
tion of  the  statute.  U.  S.  v.  Martin, 
176  Fed.  110. 

[bl  BmyloyaVa  pass  deUvered  to 
unauthorized  person.— Although  the 
statutes  make  an  exception  In  favor 
of  employees  of  the  railroad  com- 
pany. If  an  employee  to  whom  a  pass 
is  given  delivers  it  to  another  not 
authorized  to  receive  or  use  It,  and 
the  latter  uses  It  in  an  interstate 
journey,  he  is  punishable,  and  the 
employee  delivering  the  pass  to  him 
is  guilty  of  aiding  and  abetting  in 
violation  of  the  statutes.  U.  S.  v. 
Williams,  159  Fed.  310. 

37.  In  re  Huntington,  68  Fed.  881. 
Compare  In  re  Charge  to  Grand  Jury< 
66  Fed.  146  (where  the  substance  of 
the  charge  seems  to  be  In  effect  that 
an  officer  of  a  railroad  company  en- 
gaged In  interstate  commerce,  who, 
as  a  personal  favor,  Issues  to  a  per- 
son not  within  any  of  the  exceptions 
contained  in  the  Interstate  Commerce 
Act  {  22,  a  free  pass  for  transporta- 
tion from  one  state  to  another,  is 
guilty  of  unjust  discrimination,  in 
violation  of  {{  2  and  3  of  that  act. 


making  the  charging  of  a  less  rata 
to  one  person  than  to  another,  for 
the  same  services,  unjust  discrimina- 
tion). 

38.  Emerson  v.  Boston,  etc..  R. 
Co.,  75  N.  H.  427.  75  A  529,  27  LRA 
NS  331;  St.  Louis  Southwestern  R 
Co.  v.  Mitchell-Crittenden  Tie  Co;, 
(Tex.  Civ.  A.)  148  SW  1191:  Gulf, 
etc.*  R.  Co.  v.  Wells,  (Tex.  Civ.  A.) 
108  SW  174  [aft  110  SW  41]:  Texas, 
etc.,  R.  Co.  v.  Wells,  (Tex.  Civ.  A.? 
108  SW  178  [aff  101  Tex.  664,  110  BW 
38]    (express  messengers). 

39).  Louisvlle,  etc.,  R.  Co.  v.  Mott- 
ley,  219  U.  S.  467,  81  SCt  265,  55  L. 
ed.  297.  84  LRANS  671   [rev  133  Ky. 


652,  118  SW  982]  (the  act  of  June 
29.  1906);  Gill  v.  Erie  R.  Co.,  151  App. 
Div.    181,    136    NTS    855    [rears   den 


152  App.  Div.  904  mem,  136  NYS 
1136  mem];  Cowley  v.  Northern  Pac. 
R.  Co.,  68  Wash.  658,  123  P  998,  41 
LRANS  569. 

[a]  An  agreement  by  an  interstate 
oarriar  to  issue  annual  passes  for 
life  in  consideration  of  a  release'  of 
a  claim  for  damages,  although  en- 
tered into  prior  to  Act  June  29,  1906, 
34  U.  S.  St.  at  L.  584  c  3591  (U.  S. 
Comp.  St.  Suppl.  [1909]  1149),  was 
made  unenforceable  by  the  prohibi- 
tion of  I  6  p  1163  of  that  act, 
against  demanding,  collecting,  or  re- 
ceiving "a  greater  or  less  or  differ- 
ent compensation"  for  the  transpor- 
tation of  persons  or  property,  or  for 
any  service  In  connection  therewith, 
than  that  specified  In  the  carrier's 
published  schedule  of  rates.  Louis- 
ville, etc.,  R.  Co.  v.  Mottley,  219.  U. 
S.  467.  31  SCt'  265,  55  L.  ed.  297.  34 
LRANS  671  [rev  188  Ky.  652,  118 
SW  982];  GUI  v.  Erie  R.  Co.,  161 
App.  Div.  131,  136  NYS  355  [rears; 
den  152  App.  Div.  904  mem,  136  NYS 
1135  mem]. 

40.  Peo.  v.  Rathbone.  145  N.  Y. 
434.   437,   40  NE  895,   28   LRA  384. 

41.  Curry  v.  Kansas,  etc.,  R.  Co., 
68  Kan.  6,  48  P  579;  Dempsey  v. 
New  York  Cent.,  etc.,  R.  Co.,  146 
N.  Y.  290,  40  NE  867. 

43.  Dempsey  v.  New  York  Cent., 
etc.,  R.  Co.,  146  N.  Y.  290,  40  NE 
867. 

43.  Peo.  v.  Rathbone,  145  N.  Y. 
484,  40  NE  395,  28  LRA  384. 

44.  Matter  of  R.  Comrs.,  11  Misc. 
103.  82  NYS  1115. 

[a]  Pass  from  secretary  of  state 
to  railroad  commissioners.— The  New 
York  constitutional  provision  does 
not  prevent  the  officers  and  agents 
of  the  state  railroad  commission 
from  accepting  passes  from  the  sec- 
retary of  state  for  transportation 
while  engaged  in  public  business,  as 
provided  by  the  General  Railroad 
Law,  since  this  clause  of  the  con- 
stitution must  not  only  be  construed 
in  the  light  of  existing  statutes,  but 
it  will  be  presumed  that  it  was 
drafted  with  full  recognition  of  them. 
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officer  and  a  corporation  may  be  such  as  to  dis- 
tinguish the  case  from  that  of  an  ordinary  public 
officer,  so  as  to  make  legal  the  issue  of  a  pass.48 
The  provision  of  the  Interstate  Commerce  Act  that 
no  common  carrier  shall  issue  free  passes  to  pas- 
sengers, except  that  the  provision  shall  not  prohibit 
the  interchange  of  passes  for  the  officers,  agents, 
and  employees  of  common  carriers  and  their  fami- 
lies, does  not  prohibit  the  issuance  of  passes  to 
officers,  agents,  and  employees  of  carriers  not  sub- 
ject to  the  act,  such,  for  instance,  as  to  officers  and 
agents  of  transatlantic  steamship  companies  and 
•foreign  railroad  companies.48 
Passenger  carried  past  station.    A  statute  pro- 

Vn.   LIMITATION  OF,  OR 

($  1151]  A.  In  General— 1.  Early  Sole.  As  in 
the  case  of  carriers  of  goods,5*  some  of  the  earlier 
cases  held  that  a'  common  carrier  of  passengers 
could  not  by  any  means  whatever  avoid  the  liabili- 
ties imposed  on  it  by  the  common  law.64 

[$  1152]  2.  Present  Rules— a.  By  Contract.  It  is 
now  generally  conceded  that,  in  the  absence  of  statu- 
tory restrictions,  a  common  carrier  may  limit  its 
liability  by  special  agreement  for  a  reasonable  and 


hibiting  carriers  from  transporting  passengers  free 
does-  not  prevent  a  railroad  company,  on  carrying  a 
passenger  past  his  station  by  mistake,  from  carry- 
ing him  free  to  the  next  station.47 

[$  1150]  3.  Rerocability  of  Pass.  A  pass  not 
given  for  a  valuable  consideration  is  revocable  at 
any  time  when  the  holder  is  not  actually  a  passenger 
under  it,48  especially  where  the  right  is  reserved  to 
cancel  the  pass  at  any  time,49  and  under  snch  a 
,  reservation  it  may  be  revoked  even  while  the  holder 
is  a  passenger  on  it.50  The  leasing  of  a  railroad 
works  a  revocation  of  prior  passes  issued  without 
consideration.11 


EXEMPTION  FROM  LIABILITY" 

just  exemption  from  responsibility  for  injuries  not 
arising  from  the  negligence  of  itself  or  its  serv- 
ants, especially  where  the  passenger  is  carried  at 
a  reduced  fare;**  and  in  some  jurisdictions  the  car- 
rier's power  to  limit  its  liability  is  expressly  given 
to  it  by  statute.57  Such  limitation,  however,  most 
in  general  be  by  express  contract  with  the  passenger 
or  some  one  authorized  to  act  in  his  behalf.5* 
Requisites  of  form.     The  contract  need  not  be 


Hatter  of  R.  Comra.,  11  Misc.  10S. 
32  NTS  HIS. 

46.  Dempsey  v.  New  York  Cent., 
etc,  R  Co..  146  N.  T.  290,  295.  40 
■NE  867  (where  the  court  said:  "The 
distinguishing  feature  in  this  case 
Is  that  the  plaintiff  1b  a  public  offi- 
cer whose  only  duty  to  the  public  is 
limited  and  defined  by  his  contract 
with  the  defendant"). 

46.    U.  S.  v.  Erie  ft.  Co. 


59 


...  2S6  U.  S. 
L.   ed.   667    [aft 


.259.    35    SCt    396, 
213  Fed.  3il]. 

47.  Gulf,  etc.i  R.  Co.  v.  Green, 
(Tex.  Civ.  A.)  141  SW  341. 

46.     New     York,     etc.,     R.     Co.     v. 
Ketchum,  27  Conn.  170;  Reed  v.  Chi- 
.  cagro,  etc.,  R.  Co.,  84  Nebr.  8,  120  NW 
442. 

[a]  A  pass  for  life  given  without 
a  valid  consideration  may  be  re- 
voked, notwithstanding-  it  was  Issued 
In  pursuance  of  a  vote  of  the  stock- 
holders of  the  company.  New  York, 
etc..  R  Co.  v.  Ketchum.  27  Conn.  170. 

[b]  Permit  to  ride  on  freight  train. 
— A  permit  Issued  by  a  carrier  with- 
out consideration,  authorising  its 
train  operatives  to  carry  the  holder 
on  freight  trains,  is  a  mere  license 
revocable  at  any  time  the  holder  is 
not  actually  a  passenger  under  it. 
Reed  v.  Chicago,  etc.,  R  Co.,  84  Nebr. 

.8,  120  NW  442. 

46.  St.  Louis  Southwestern  R.  Co. 
v.  Hill,  (Tex.  Civ.  A.)  103  SW  227. 

60.  St.  Louis  Southwestern  R  Co. 
v.   Hill.    (Tex.   Civ.   A.)    103   SW   227. 

61.  Turner  v.  Richmond,  etc.,  R. 
Co..  70  N.  C.  1. 

63.  Carringe  oft 
Baggage  see  infra  ||  1579-1583. 
Goods  see  supra  If   167-249. 

Connecting  carriers  see  infra  I 
1163. 

S3.    See  supra  i  168  note  22  [a]. 

64.  Pish  v.  Chapman,  .2  Ga.  349. 
46  AmD  393;  Jones  v.  Voorhees.  10 
Oh.  146. 

66.  Ala. — Steele  v.  Townsend,  37 
Ala.   247,   79  AmD  49. 

111. — Western  Transp.  Co.  v.  New- 
hall,  24  111.  466,  76  AmD  760. 

lnd. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  lnd.  121.  2  NE  344,  63  AmR 
500. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Simpson,  30  Kan.  645,  2  P  821,  46 
AmR  104. 

Md. — Baltimore,  etc.,  R  Co.  v. 
Brady.   32   Md.    333. 

Mass. — Pemberton  Co.  v.  New  York 
Cent.  R.  Co.,  104  Mass.  144;  Grace  v. 
Adams.  100  Mass.  505,  97  AmD  117, 
1   AmR  131. 

Minn. — Chrlstenson      v.      American 


Express  Co.^15  Minn.  270,  2  AmR 
122. 

Miss. — Southern  Express  Co.  v. 
Moon,  39  Miss.  822. 

Mont. — Mlley  v.  Northern  Pac.  R. 
Co..  41   Mont.   61,  108  P  6. 

N.  H. — Merrill  v.  American  Ex- 
press Co.,  62  N.  H.  614;  Barter  v. 
Wheeler,  49  N.  H.  9,  6  AmR  434. 

Oh. — Davidson  v.  Graham,  2  Oh.  St. 
131. 

Pa — Crary  v.  Lehigh  Valley  R.  Co., 
203  Pa  525.  63  A  363,  93  AmSR  778, 
59  LRA  815:  Beckman  v.  Shouse,  6 
Rawle   179,   28   AmD   652. 

Tejin. — Dillard  v.  Louisville,  etc., 
R.  Co.,  2  Lea  288. 

Tex. — Gulf,  etc..  R.  Co.  v.  Mc- 
Gown,   65  Tex.  640. 

W.  Va. — Maslln  v.  Baltimore,  etc., 
R  Co..  14  W.  Va   180,  35  AmR  748. 

"Unquestionably,  much  might  be 
said,  on  the  one  hand,  on  the  policy 
of  allowing  common  carriers  to  limit 
their  common  law  liabilities,  and,  on 
the  other  hand,  on  the  Impolicy  of 
interfering  with  the  rights  of  par- 
ties to  make  such  contracts  as  they 
may  see  proper.  Perhaps  In  this,  as 
In  so  many  other  vexed  questions, 
while  an  adherence  to  either  extreme 
may  be  more  logical  and  better  sus- 
tained by  principle,  the  middle  course 
Into  which  the  courts  have  certainly 
fallen,  Is  best  In  its  practical  re- 
sults, both  because  It  is  more 
flexible,  and  therefore  capable  of  be- 
ing adapted  to  varying  exigencies, 
and  because  it  subjects  to  less  re- 
straint the  great  interests  of  the 
commerce  upon  which  so  much  of 
our  modern  civilization  rests."  Dil- 
lard v.  Louisville,  etc.,  R.  Co.,  2  Lea 
(Tenn.)    888,    292. 

In  oases  of  negligence  see  infra 
Si    1154-1164. 

66.  Miley  v.  Northern  Pac.  R  Co., 
41  Mont.  51.  108  P  5.  And  see  cases 
supra  note  55;  Infra  note  64. 

67.  See  statutory  provisions.  And 
see  Southern  R.  Co.  v.  Watson,  110 
Ga  681,  36  SE  209. 

[a]     Xn  Georgia,  Civ.  Code  {   2276. 

Krovlding  that  a  carrier  may  limit 
Is  legal  liability  by  an  express  con- 
tract, applies  only  to  carriers  of 
foods.  Southern  R.  Co.  v.  Watson, 
10  Ga.  681,  36  SE  209. 

68.  New  Jersey  Steam  Nav.  Co. 
v.  Merchants  Bank,  6  How.  (U.  S.) 
344,  12  L.  ed.  465;  Kenney  v.  New 
York  Cent.,  etc..  R.  Co..  125  N.  Y. 
422,  26  NE  626:  Brewer  v.  New  York, 
etc.,  R  Co..  124  N.  Y.  59.  26  NE  324. 
21  AmSR  647,  11  LRA  483;  Seybolt  v. 
New  York,  etc..  R.  Co.,  95  N.  Y.  662, 


47  AmR  75;  Dow  v.  Syracuse,  etc.. 
R.  Co.,  81  App.  Dlv.  362.  80  NY8  941: 
Elliott  v.  New  York  Cent.,  etc.,  R 
Co.,  11  NYS  691;  Grand  Trunk  R.  Co 
v.  Robinson.  [19151  A.  C.  740,  :: 
DomLR  1,  19  CanRCaa  37.  31  West 
LR  241  [rev  47  Can.  S.  C.  622.  12 
DomLR  696.  15  CanRCaa  264  (rev 
27  Ont.  L.  290.  8  DomLR  1002,  and 
restoring  26  Ont.  L.  437.  5  DomLR 
513,  3  OntWN  1345,  22  OntWR  2M)J; 
Alexander  v.  Toronto,  etc.,  R  Co.. 
36  U.  C.  Q.  B.  458.  See  also  cases 
supra  note  55. 

[a]  Plnatratlons.— (1 )  A  newsboy 
becomes  a  party  to  a  contract  be- 
tween a  railroad  company  and  a  newi 
company,  exempting  the  former  from 
liability  to  the  employees  of  the  Ut- 
ter, by  traveling  under  it.  and  It  it 
unnecessary  to  allege  that  he  Is  a 
party.  Alexander  v.  Toronto,  etc,  R. 
Co.,  35  U.  C.  Q.  B.  463.  (2)  Where 
the  owner  of  a  horse  being  trans- 
ported has  employed  a  person  to  go 
with  the  horse,  such  person  Is  not 
bound  by  a  stipulation  In  the  con- 
tract between  the  carrier  and  his 
employer  limiting  the  liability  of 
the  former,  In  the  absence  of  proof 
that  the  exemption  was  brought  to 
the  knowledge  of  the  employee,  and 
the  knowledge  that  his  employer  has 
entered  into  a  contract  with  the  car- 
rier is  not  in  Itself  proof  of  his 
knowledge  of  the  exemption  of  the 
carrier  from  liability.  Coppock  v. 
Long  Island  R.  Co.,  89  Hun  lit,  14 
NYS  1039. 

[b]  Proof  of  agenoy. — "If  the  con- 
tract Is  one  which  deprives  the  pas- 
senger of  the  benefit  of  a  duty  of 
care  which  he  Is  prima  facie  entitled 
to  expect  that  the  company  has  ac- 
cepted, the  latter  must  discharge  the 
burden  of  proving  that  the  passenger 
assented    to    the    special    terms   im- 

Eosed.  This  he  may  be  shown  to 
ave  done  either  in  person  or 
through  the  agency  of  another.  Such 
agency  will  be  held  to  have  been 
established  when  he  Is  shown  to  have 
authorized  antecedently  or  by  way 
of  ratification  the  making  of  the  con- 
tract under  circumstances  In  which 
he  must  be  taken  to  have  left  every- 
thing to  his  agent.  In  such  a  cue 
It  is  sufficient  to  prove  that  he  has 
been  content  to  accept  the  risk  of 
allowing  terms  to  be  made  without 
taking  the  trouble  to  learn  what  was 
being  agreed  to.  The  company  m»J 
Infer  his  intention  from  his  conduct 
If  he  stands  by  under  such  circum- 
stances that  it  will  naturally  con- 
clude  that   he  has  left  the  negotla- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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written;  if  oral,  it' is  as  obligatory  when  estab- 
lished as  a  written  contract;5*  and  the  fact  that  a 
printed  or  written  contract  is  not  signed  by  the 
passenger  is  immaterial  where  the  requisites  to  its 
validity  in  other  respects  exist,40  nnless  such  signa- 
ture is  required  by  statute.61 

Assent.  Limitations  of  liability  contained  in 
tickets  which  set  out  in  full  the  terms  of  a  special 
contract  have  been  held  to  be  impliedly  assented  to 
by  the  acceptance  and  the  use  of  the  ticket."  -  But 
where  the  contract  is  not  in  writing,  or  is  founded 
on  a  mere  notice,  the  proof  must  be  clear  of  assent 
to  the  terms  proposed  by  the  carrier.*8 

Consideration.    The  contract  must  be  founded  on 

tion  to  the  person  who  is  acting  for 
him,  and  intends  that  the  latter 
should  arrange  the  terms  on  which 
he  is  to  be  conveyed,  he  will  be  pre- 
cluded by  so  doing  from  afterwards 
alleging  want  of  authority  to  make 
any  such  terms  as  the  law  allows. 
Moreover,  if  the  person  acting  on 
his  behalf  has  himself  not  taken  the 
trouble  to  read  the  terms  of  the  con- 
tract proposed  by  the  company  In  the 
ticket  or  pass  offered,  and  yet  knew 
that  there  was  something  written  or 
printed  on  it  which  might  contain 
conditions,  it  is  not  the  company  that 
will  suffer  by  the  agent's  want  of 
care.  The  agent  will.  In  the  absence 
of  something  misleading  done  by  his 
company,  be  bound,  and  his  principal 
will  be  bound  through  him.  To  hold 
otherwise  would  be  to  depart  from 
the  general  principles  of  necessity 
recognized  In  other  business  trans- 
actions, and  to  render  it  impracti- 
cable for  railway  companies  to  make 
arrangements  for  travellers  and  con- 
signors without  delay  and  inconveni- 
ence to  those  who  deal  with  them." 
Grand  Trunk  R.  Co.  v.  Robinson, 
[1916]  A.  C.  740.  747,  22  DomLR  1. 
19  CanRCas  37,  SI  WestLR  241  [rev 
47  Can.  8.  C.  622,  12  DomLR  696, 
15  CanRCas  264  (rev  27  Ont.  L.  290, 
8  DomLR  1002,  and. restoring  26  Ont. 
L  437,  5  DomLR  513,  3  OntWN  1345, 
22  OntWR  290)1.  See  generally 
Agency   I!    241-243. 

M.  Oa. — Phillips  v.  Georgia  R., 
etc.,  Co.,  93  Ga.  356,  20  SE  247. 

111. — Western  Transp.  Co.  v.  New- 
hall,  24  111.  466,  76  AmD  760:  Illinois 
Cent  R.  Co.  v.  Morrison,  19  ill.  136. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Nlcholal,  4  Ind.  A.  119,  30  NE  424, 
51  AmSR  203. 

La. — Roberts  v.  Riley,  16  La.  Ann. 
103.  77  AmD  183. 

Mass. — Quimby  v.  Boston,  etc.,  R. 
Co.,  160  Mass.  365,  23  NE  205,  6  LRA 
346. 

Mich. — American  Transp.  Co.  v. 
Moore.  6  Mich.  868. 

Wis. — Lawson  v.  Chicago,  etc.,  R. 
Co.,  64   Wis.   447,   24   NW  618. 

Eng. — Walker  v.  York,  etc.,  R.  Co., 
2  E.  &  B.  760,  75  ECL  750,  22  Eng 
LAEq  315,   118  Reprint  948. 

60.  Adams  Express  Co.  v.  Haynes, 
42  111.  89;  Ponseca  v.  Cunard  SS.  Co., 
153  Mass.  553,  27  NE  665,  25  AmSR 
660,  12  LRA  340  and  note;  Piedmont 
Mfg.  Co.  v.  Columbia,  etc.,  R.  Co., 
19  S.  C.  363;  Hall  v.  North  Eastern 
R.  Co..  L.  R.  10  Q.  B.  437. 

61.  See  statutory  provisions.  And 
see  Meuer  v.  Chicago,  etc.,  R.  Co.,  6 
8.  D.  668,  69  NW  945,  49  AmSR  898, 
26  LRA  81. 

[a]  In  South  Dakota,  under  a  stat- 
ute, the  rate  of  hire  and  the  time, 
place,  and  manner  of  delivery  were 
assented  to  by  the  acceptance  of  a 
ticket  or  written  contract  with 
knowledge  of  its  terms,  but  that 
assent  to  any  other  modifications  of 
the  carrier's  rights  or  liabilities  con- 
tained In  such  instrument  could  be 
manifested  only  by  the  passenger's 
signature.  Meuer  v.  Chicago,  etc., 
R.  Co.,  5  S.  D.  668.  69  NW  945.  49 
AmSR  898.  25   LRA  81. 

[b]  In  Bnglaad,  under  the  Rail- 
way and  Canal  Traffic  Act,  contracts 
limiting  the  carrier's  liability  must 
be  written  or  printed  and  signed  by 
the  shipper  or  passenger.    Simons  v. 


a  valuable  consideration  which  may  consist  in  a 
reduction  of  the  passenger's  fare  or  something 
equivalent.84  It  has  been  held  that  the  contract 
for  carriage  is  consummated  on  the  payment  and 
acceptance  of  fare,  and  if  the  terms  of  transporta- 
tion are  not  then  agreed  on,  the  law  prescribes  the 
conditions,  and  the  passenger's  subsequent  assent, 
even  though  express,  to  a  limitation  of  liability  is 
nugatory  as  being  without  consideration.85 

Limitation  must  be  just  and  reasonable.  To  con- 
stitute a  valid  limitation  of  liability,  the  exemption 
provided  for  in  the  contract  must  be  suoh  as  is 
deemed  just  and  reasonable  in  law,86  the  burden  of 


Great  Western  R.  Co.,  18  C.  B.  805, 
86  ECL  805,  139  Reprint  1688;  Al- 
drldge  v.  Great  Western  R.  Co.,  16 
C.  B.  N.  S.  582,  109  ECL  682,  148  Re- 
print 913;  Peek  v.  North  Stafford- 
shire R.  Co..  10  H.  L.  Cas.  473,  11 
Reprint  1109,  6  ERC  286;  Lewis  v. 
Great  Western  R.  Co.,  6  H.  tc  N. 
867,  157  Reprint  1427. 

62.  Johnson  v.  Philadelphia,  etc., 
R.  Co.,  63  Md.  106;  O'Regan  v.  Cu- 
nard SS.  Co.,  160  Mass.  356,  35  NE 
1070,  39  AmSR  484;,.  Fonseca  v.  Cu- 
nard SS.  Co.,  153  Mass.  663,  27  NE 
665,  25  AmSR  660,  12  LRA  340  and 
note;  Steers  v.  Liverpool,  etc'.,  SS. 
Co.,  57  N.  Y.  1,  15  AmR  463. 

Knowledge  and  assent  of  passenger 
to  conditions  and  limitations  see  gen- 
erally supra,  ii  1136,  1137. 

63.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  Bank.  6  How.  (U.  S.)  344, 
12  L.ed.  465;  Louisville,  etc.,  R.  Co. 
v.  Nlcholal,  4  Ind.  A.  119,  30  NE  424. 
51  AmSR  206;  American  Transp.  Co. 
v.  Moore,  5  Mich.  368. 

[a]  Beacons  for  rule.— (1)  Proof  of 
the  assent  must  be  clear,  for  the  law, 
having  Imposed  an  important  duty 
on  the  carrier  on  grounds  of  public 
policy,  will  not  permit  it  to  divest 
itself  of  its  responsibility  and  throw 
the  loss  on  the  other  party,  where 
tbe  proof  that  the  latter  has  so 
agreed  is  doubtful.  Louisville,  etc., 
R.  Co.  v.  Nlcholal,  4  Ind.  A.  119,  30 
NE  424,  61  AmSR  206.  (2)  But  It 
has  been  said:  "If  In  writing,  the 
writing  must  be  shown;,  but  if  by 
parol,  there  Is  no  rule  which  requires 
different  proof  from  that  which 
would  establish  any  other  contract. 
It  does  not  matter  that  tbe  evidence 
is  conflicting,  for  in  civil  cases  the 
jury  must  always  decide  upon  the 
weight  of  evidence;  and  there  is  no 
rule  (except  where  turpitude  or  ille- 
gality is  in  issue)  which  requires 
one  contract  to  be  proven  by  more 
or  different  testimony  than  another. 
The  jury,  in  each  case,  must  be  satis- 
fied that  a  certain  contract  exists: 
and,  if  satisfied,  that  is  sufficient.'' 
American  Transp.  Co.  v.  Moore,  6 
Mich.   368,  378. 

64.  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  3  Wall.  107,  18  L. 
ed.  170. 

Ala. — Western  R.  Co.  v.  Harwell, 
91  Ala.  340,  8   S  649. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakley,  50  Ark.  397,  8  SW  134,  7 
AmSR  104;  Taylor  v.  Little  Rock, 
etc.,  R.  Co.,  39  Ark.  148. 

111.— Arnold  v.  Illinois  Cent.  R. 
Co.,  83  111.  273,  25  AmR  383;  Illinois 
Cent,  R.  Co.  v.  Morrison,  19  111.  136. 

Kan. — Kansas  Pac.  R.  Co.  v.  Rey- 
nolds, 17  Kan.   251. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333. 

Mass. — Perry  v.  Thompson.  98 
Mass.  249;  Squire  v.  New  York  Cent. 
R.  Co.,  98  Mass.  239,  93  AmD  162. 

N.  Y. — Seybolt  v.  New  York,  etc., 
R.  Co.,  96  N.  Y.  662,  47  AmR  75; 
Blssell  v.  New  York  Cent.  R.  Co.,  26 
N.  Y.  442,  82  AmD  369;  Boswell  v. 
Hudson  River  R.  Co.,  18  N.  Y.  Super. 
699. 

Tenn.— Louisville,  etc.,  R.  Co.  v. 
Gilbert.  88  Tenn.  430.  12  SW  1018, 
7  LRA  162;  DUlard  v.  Louisville,  etc., 
R.  Co..  2  Lea  288. 

Vt— Kimball   v.    Rutland,   etc.   R. 


Co.,  26  Vt.  247,  62  AmD  667. 

Eng. — Hall  v.  North  Eastern  R,  ,Co«i 
L.  R  10  Q.  B.  437;  Gallin  v.  London? 
etc.,  R.  Co.,  L.  R.  10  Q.  B.  212;  Mc- 
Cawley  v.  Furncss  R.  Ce.,  L.  R.  IQ, 
B.  57;  Duff  v.  Great  Northern  R.  Co!? 
41   L.   T.   Rep.   N.  S.   197.  , 

Ont. — Alexander  v.  Toronto,  eto.,- 
R.  Co.,  33  U.  C.  Q.  B.  474  [app  dism 
36  U.  C.  Q.  B.   463].  '• 

[a]  Particular  mod*  of  conveyanoe^ 
—Where  a  passenger  purchases  at 
ticket  for  carriage  on  a  freight  train,' 
which  contains  stipulations  exempt- 
ing the  railroad  from  liability  for' 
Injuries,  the  consideration  which  sup-' 
ports  the  limitation  Is  the  promise  by1 
the  company  to  carry  him  by  this- 
particular  mode  of  conveyance,  tot 
which  but  for  the  promise  he  would 
not  be  entitled.  Arnold  v.'  Illinois* 
Cent.  R.  Co.,  83  HI.  273.  26  AmR  386.- 

[b]  Performance  of  a  duty  already 
Imposed. — A  stipulation  for  exempt 
tion    from    liability    contained    In    ai 

Sass  Issued  to  a  mail  agent  has  been 
eld  to  be  without  consideration,  the* 
carrying  of  the  agent  being  a  duty 
already  imposed  on  the  carrier.  The" 
court  said:  "A  promise  by  one  party 
to  do  that  which  he  is  already  under 
a  legal  obligation  to  perform  has 
frequently  been  held  to  be  Insufficient 
as  a  consideration  to  support  a  con" 
tract."  Seybolt  v.  New  York,  etc.,  Rj 
Co.,  95  N.  Y.  563,  675,  47  AmR  76.  . 

65.  Lechowitzer  v.  Hamburg 
American  Packet  Co.,  8  Misc.  212,  28 
NYS  677. 

66,  U.  S. — Liverpool,  etc..  Steam 
Co.  v.  Phenlx  Ins.  Co.,  129  U.  S.  397, 
9  SCt  469.  32  L.  ed<  788;  Phoenix  Irts. 
Co.  v.  Erie,  etc.,  Transp.  Co.,  117  V. 
S.  S12.  6  SCt  750.  1176,  29  L.  ed.  873; 
Hart  v.  Pennsylvania  R.  Co.,  112  U.- 
S.  331,  6  SCt  151,  28  L,  ed.  717;  New 
York  Cent.  R.  Co.  v.  Lbckwood. '  IT 
Wall.  467,  21  L.  ed,  627;  Delaware) 
etc..  R.  Co.  v.  Ashley,  «7  Fed.  209, 
14  CCA  368;  Eells  v.  St.  Louis,  etc., 

R.  Co.,  52  Fed.   908;  Muser  V,  Amer-     i 
lean    Express    Co.,    1    Fed.    482,    1?'- 
Blatchf.  412.  .  'l.j.iU 

Ala. — Louisville,  etc.,  R.'  CoV.  V<N 
Oden,  80  Ala.  38;  South,  etc...  ft..  Co.- 
v.  Henlein,  52  Ala.  606,  23  AmR  578. 

Ind.— Rosenfeld  v.  P*orIa,  etc.,  Rv 
Co.,  103  Ind  121,  2  NE  344,  S3  AmR> 
500;  Ohio,  etc.,  R.  Co.  v.  Selby,  47 
Ind.  471,  17  AmR  719;  Adams  Express 
Co.  v.  Reagan,  29  Ind.  2t,  92  AmD 
332. 

Kart. — Sprague  v.  Missouri  Pac.'R. 
Co.,  34  Kan.  347,  8  P-465.  ' 

Mo. — Carroll  v.  Missouri  Pac.  R.- 
Co..  88  Mo.  239.  67  AmR  382  and  note. 

Oh. — U.  S.  Express  Co.  v.  Bockman, 
28  Oh.  St.  144. 

Tenn.— Louisville,  etc.,  R.  Co.  v.' 
Gilbert,  88  Tenn.  430,  12  SW  1018,  7' 
LRA  162;  Merchants'  Dispatch 
Transp.  Co.  v.  Bloch.  86  Tenn.  392, 
6  SW  881,  6  AmSR  847;  Marr  v.  West- 
ern Union  Tel.  Co.,  86  Tenn.  62»,  3 
SW  496. 

Tex. — Fort  Worth,  etc.,  R.  Co.  v. 
Greathouse,  82  Tex.  104,  17  SW  834; 
Missouri  Pac.  R  Co.  v.  Ivy,  71  Tex.' 
409,  9  SW  346,  10  AmSR  768,  1  LRA 
500;  Missouri  Pac.  R.  Co.  v.  Corn- 
wall, 70  Tex.  611.  S  SW  312:  Missouri 
Pac.  R.  Co.  v.  Harris,  67  Tex.  166,  2 
SW  674;  Galveston,  etc.,  R.  Co.  v. 
Klnnebrew.  7  Tex.  Civ.  A.  549,  27  SW 
631. 

W.  Va.— Maslin  v.  Baltimore,  etp„ 
Digitized  by  Vo 
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proving  which  is  on  the  carrier." 

[$  1153]  b.  By  Notice.68  The  limitation  of  lia- 
bility authorized  by  the  rule  cannot  be  effected  by 
any  act  of  the  carrier  without  the  concurrence  of 
the  passenger;  and  hence  all  mere  notices  purport- 
ing to  limit  the  carrier's  common-law  liability  are 
ineffectual  and  void,  no  matter  how  given,  and 
although  brought  to  the  knowledge  of  the  conductor 
or  of  the  passenger,68  and  in  some  jurisdictions  the 
limitation  of  liability  by  notice  is  expressly  pre- 
cluded by  constitution  or  by  statute.70  But  it  has 
been  held  that  a  common  carrier  may  limit  its  lia- 
bility by  general  notice,  but  that  the  general  notice 
must  be  such  as  amounts  to  actual  notice,  or  such 
that  parties  sought  to  be  affected  by  it  could  not 
have  failed  to  discover  it  without  gross  negligence.71 

As  a  basis  of  contract.  Where  the  terms  of  a 
notice  are  fully  known  and  expressly  assented  to, 


it  ceases  to  be  a  mere  notice,  and  becomes  a  con- 
tract, governed  by  the  principles  stated  in  the  pre- 
ceding section  on  contracts.  In  such  case,  how- 
ever, the  assent  of  the  passenger  is  not  to  be  im- 
plied or  inferred,  but  an  actual  adoption  of  the 
notice,  as  an  expression  of  the  terms  of  a  contract, 
must  be  affirmatively  shown  by  the  carrier  on  whom 
rests  the  burden  of  proving  the  contract.73 

[$  1154]  B.  For  Negligence— L  In  Genera!  In 
analogy  to  the  rule  established  by  the  great  weight 
of  authority  in  the  case  of  carriers  of  goods,  that 
any  contract  relieving  the  carrier  from  liability  for 
negligence  is  invalid,74  it  is  well  settled  that  any 
contract  purporting  to  exempt  a  common  carrier  of 
passengers  from  liability  for  negligence  of  itself 
or  its  employees  to  a  passenger,  particularly  when 
carried  for  hire,  is  void,  as  being  against  public 
policy;76  and  the  authorities  are  practically  unani- 


R.  Co..   14  W.  Va.   180.  36  AmR  748. 

Wla. — Davis  r.  Chicago,  etc,  R. 
Co..  93  Wis.  470,  67  NW  16,  1132,  67 
AraSR  935.  33  LRA  664;  Abrams  v. 
Milwaukee,  etc.,  R  Co.,  87  Wis.  485, 
68  NW  780,  41  AmSR  65. 

[a]  Question  of  law  and  of  fact*— 
The  view  taken  by  many  of  the  cases 
Is  that  the  reasonableness  of  the  .limi- 
tation Is  a  question  of  law,  but  in 
some  instances  the  question  seems  to 
have  been  treated  as  one  partially 
of  fact.  South,  etc,  R.  Co.  v.  Hen- 
lein,  52  Ala.  506,  23  AmR  678  (hold- 
ing that  a  limitation  of  a  carrier's 
liability  must  be  Just  and  reasonable, 
and  whether  it  is  so  or  not  must  be 
pronounced  by  the  court  in  view  of 
all  the  circumstances);  Texas,  etc., 
R.  Co.  v.  Adams,  78  Tex.  372,  14  SW 
666,  22  AmSR  66  (holding  that  the 
reasonableness  of  a  limitation  was 
a  question  of  fact  to  be  submitted  to 
the  jury  under  instructions  from  the 
court). 

67.  Louisville,  etc,  R.  Co.  v.  Gil- 
bert, 88  Tenn.  480,  12  SW  1018,  7 
LRA  162. 

Presumptions  and  burden  of  proof 
generally  see   infra   15    1424-1436. 

68,  Xfotloe  of  oondxtlona  and  limi- 
tation* generally  see  supra  {  1135. 

•  Wotioe  of  regulations  see  supra 
t  1072. 

8».  U.  S.— York  Mfg.  Co.  v.  Illi- 
nois Cent  R.  Co..  3  Wall.  107.  18  L. 
•ed.  170;  New  Jersey  Steam  Nav.  Co. 
V.  Merchants  Bank,  6  How.  344,  12 
L.  ed.  465;  Hopkins  v.  Westcott,  12 
F.  Cas.  No.  6,692,  6  Blatchf.  64;  Sel- 
ler '  v.  The  Pacific  21  F.  Cas.  No. 
12,644,  1  Or.  409. 

Ala. — Alabama,  etc,  R.  Co.  v.  Llt- 
/  tie,  71  Ala.  611;  Southern  Express 
Co.  v.  Crook,  44  Ala.  468,  4  AmR  140; 
Mobile,  etc.,  R.  Co.  v.  Hopkins,  41 
Ala.  486,  94  AmD  607;  Steele  v.  Town- 
send,  87  Ala.  247,  79  AmD  49. 

Ark.' — St.  Louis,  etc.,  R.  Co.  v. 
Weakly,  6.0  Ark.  397.  8  SW  134,  7 
AmSR  104. 

Conn. — Peck  v.  Weeks,  84  Conn. 
145;  Derwort  v.  Loomer,  21  Conn. 
245;  Hale  v.  New  Jersey  Steam  Nav. 
Co.,  15  Conn.  539,  39  AmD  398. 

Dak. — Hartwell  v.  Northern  Pac. 
Express  Co.,  5  Dak.  463,  41  NW  732, 
3   LRA   342  and  note. 

Del. — Flinn  v.  Philadelphia,  etc.,  R 
Co.,  6  Del.  469. 

Ga. — Phillips  v.  Georgia  R,  etc, 
Co.,  93  Ga.  856,  20  SE  247;  Central  R. 
Co.  v.  Combs,  70  Ga.  533,  48  AmR 
682;  Southern  Express  Co.  v.  Newby, 
86  Ga.  635,  91  AmD  783;  Fish  v.  Chap- 
man, 2  Ga.  349,  46  AmD  393. 

111.— Erie  R.  Co.  v.  Wilcox,  84  111. 
239,  25  AmR  451;  Field  v.  Chicago, 
etc.,  R.  Co.,  71  111.  468;  Oppenhelmer 
v.  U.  S.  Express  Co.,  69  111.  62,  18 
AmR  596;  Adams  Express  Co.  v. 
Haynes.  42  111.  89;  Illinois  Cent.  R. 
Co.  v.  Read,  37  111.  484.  87  AmD  260; 
Western  Transp.  Co.  v.  Newhall,  24 
111.    466,   76   AmD    760. 

Ind. — Rosenfeld  v.  Peoria,  etc.,  R. 
Co.,  103  Ind.   121,  2  NE  344,  58  AmR 


600;  Evans ville,  etc.,  R.  Co.  v.  Young, 
28  Ind.  616;  Louisville,  etc,  R  Co. 
v.  Nlcholai,  4  Ind.  A.  119,  30  NE  424, 
51   AmSR  206. 

Iowa. — Solan  v.  Chicago,  etc.,  R. 
Co.,  95  Iowa  260.  63  NW  692,  58  Am 
SR  430,  28  LRA  718;  Rose  v.  Des 
Moines  Valley  R  Co.,  39  Iowa  246. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Rodebaugh,  38  Kan.  45,  15  P  899,  5 
AmSR  715  and  note:  Kansas  Pac.  R. 
Co.  v.  Reynolds,  17  Kan.  261. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Brownlee,  14  Bush  690:  Adams  Ex- 
press Co.  v.  Nock,  2  Duv.  562,  87 
AmD  510. 

Me. — Flllebrown  v.  Grand  Trunk  R. 
Co.,  56  Me.  462.  92  AmD  606:  Sager 
v.  Portsmouth,  etc,  R  Co.,  31  Me. 
228,    50  AmD   659. 

Md. — Barney  v.  Prentiss,  4  Harr. 
&  J.  317,  7   AmD  670. 

Mass. — Lewis  v.  New  York  Sleep- 
ing Car  Co.,  143  Mass.  267,  9  NE  616, 
68  AmR  135;  Gott  v.  Dinsmore,  111 
Mass.  45;  Maroney  v.  Old  Colony,  etc., 
R.  Co.,  106  Mass.  153,  8  AmR  305; 
Perry  v.  Thompson,  98  Mass.  249; 
Brown  v.  Eastern  R.  Co.,  11  Cush.  97; 
Malone  v.  Boston,  etc.,  R.  Corp.,  12 
Gray  388,  74  AmD  698;  Judson  v. 
Western  R.  Corp.,  6  Allen  486,  83 
AmD   646.    • 

Miss. — Mobile,  etc.,  R.  Co.  v.  Wei- 
ner,  49  Miss.  725;  Southern  Express 
Co.   v.   Moon,   39   Miss.    822. 

N.  H. — Merrill  v.  American  Express 
Co.,  62  N.  H.  614;  Barter  v.  Wheeler, 
49  N.  H.  9,  6  AmR  484;  Moses  v. 
Boston,  etc.,  R.  Co.,  82  N.  H.  523,  64 
AmD  381. 

N.  Y. — Blossom  v.  Dodd,  43  N.  Y. 
264,  3  AmR  701:  Blssell  v.  New  York 
Cent.  R.  Co.,  26  N.  Y.  442,  82  AmD 
369;  Perkins  v.  New  York  Cent.  R. 
Co.,  24  N.  Y.  196,  82  AmD  282:  Dorr 
v.  New  Jersey  Steam  Nav.  Co.,  11 
N.  Y.  486,  62  AmD  126;  Limburger 
v.  Westcott,  49  Barb.  283;  Rawson 
v.  Pennsylvania  R.  Co.,  2  AbbPrNS 
220  [aft  48  N.  Y.  212,  8  AmR  543]; 
Gould  v.  Hill.  2  Hill  623;  Camden, 
etc,-R,  etc..  Co.  v.  Belknap.  21  Wend. 
354;  Clark  v.  Faxton,  21  Wend.  153: 
Cole  v.  Goodwin,  19  Wend.  251,  32 
AmD  470  and  note;  Holllster  v.  Now- 
len,  19  Wend.  234,  32  AmD  465  and 
note. 

N.  C. — Smith  v.  North  Carolina  R 
Co.,   64   N.  C.   236. 

Oh. — Baltimore,  etc.,  R  Co.  v. 
Campbell,  36  Oh.  St  647.  38  AmR 
617;  Graham  v.  Davis,  4  Oh.  St.  362. 
62  AmD  286;  Davidson  v.  Graham,  2 
Oh.  St.  131;  Jones  v.  Voorhees,  10 
Oh.  146. 

S.  C. — Wallingford  v.  Columbia, 
etc.,  R.  Co..  26  S.  C.  258,  2  SE  19; 
Piedmont  Mfg.  Co.  v.  Columbia,  etc., 
R.  Co..  19  S.  C.  363;  Zemp  v.  Wil- 
mington, etc.,  R.  Co.,  43  S.  C.  L.  84, 
64  AmD  763:  Singleton  v.  Hilliard, 
32  S.  C.  L.  203;  Patton  v.  Magrath, 
23  S.  C.  L.  159.  31  AmD  562. 

S.  D. — Meuer  v.  Chicago,  etc,  R. 
Co.,  6  S.  D.  668.  59  NW  946,  49  Am 
SR  898,  26  LRA  81. 


Vt. — Mann  v.  Birchard.  40-  Vt.  326.' 
94  AmD  398;  Kimball  v.  Rutland,  etc, 
R.  Co.,  26  Vt.  247.  62  AmD  667. 
_  W.  Va. — Brown  v.  Adams  Express 
Co.,  16  W.  Va.  812. 

70.  See  constitutional  and  statu- 
tory provisions.  And  see  Boyd  v 
Spencer.  103  Ga.  828,  30  SCt  841,  (8 
AmSR  146;  Phillips  v.  Georgia  R, 
etc..  Co.,  93  Ga.  356,  20  SE  247;  Rose 
v.  Des  Moines  Valley  R.  Co.,  39  Iowa 
246-  Meuer  v.  Chicago,  etc,  R.  Co,  i 
S.  D.  568,  59  NW  945,  49  AmSR  8»8, 
26  LRA  81;  Texas,  etc.  R  Co.  v.  Fen- 
wick,  34  Tex.  Civ.  A.  222,  78  SW  548 

71.  Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzweig,  113  Pa.  619,  6  A  545; 
Verner  v.  SwelUer.  32  Pa.  208:  Cam- 
den.  etc..  R.  Co.  v.  Baldauf,  16  Pa. 
67,  55  AmD  481;  Atwood  v.  Reliance 
Transp.  Co.,  9  Watts  (Pa.)  87.  34 
AmD  503;.  Beckman  v.  Shouse.  t 
Rawle   (Pa.)   179.  28  AmD  653. 

78.  U.  S. — New  Jersey  Steam  Nav. 
Co.  v.  Merchants  Bank,  6  How.  344, 
12  L.  ed.  465. 

Ala. — Southern  Express  Co.  v. 
Crook,  44  Ala.  468,  4  AmR  140. 

111.. — Western  Transp.  Co.  v.  New- 
hall,  24  111.  466,  76  AmD  760. 

La. — Newman  v.  Smoker,  25  La. 
Ann.  303. 

Me. — Flllebrown  v.  Grand  Trunk 
R  Co.,  55  Me.  462,  92  AmD  606. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady,  32  Md.  333. 

Mass. — Perry  v.  Thompson,  99 
Mass.  249;  Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  124,  93  AmD  68: 
Judson  v.  Western  R  Corp.,  6  Allen 
486.  83  AmD  646. 

Oh. — Graham  v.  Davis.  4  Oh.  St 
362,  62  AmD  285;  Davidson  v.  Gra- 
ham, 2  Oh.  St.  131. 

See  also  supra  i  1162. 

73.  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  Bank,  6  How.  (U..S.)  844, 
12  L.  ed.  466;  Jacobs  v.  Central  R 
Co..  19  Pa.  Super.-  13. 

"Admitting  the  right  thus  to  re- 
strict his  [the  carrier's]  obligation, 
it  by  no  means  follows  that  ne  can 
do  so  by  any  act  of  his  own.  He  is 
in  the  exercise  of  a  sort  of  public 
office,  and  has  public  duties  to  per- 
form, from  which  he  should  not  be 
permitted  to  exonerate  himself  with- 
out the  assent  of  the  parties  con- 
cerned. And  this  is  not  to  be  implied 
or  Inferred  from  a  general  notice  to 
the  public,  limiting  his  obligation, 
which  may  or  may  not  be  assented 
to.  .  .  .  The  burden  of  proof  lies 
on  the  carrier,  and  nothing  short  of 
an  express  stipulation  by  parol  or  in 
writing  should  be  permitted  to  dis- 
charge him  from  duties  which  the 
law  has  annexed  to  his  employment'' 
New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants Bank,  supra. 

Presumptions  and  burden  of  proof 
generally  see  infra  It  1424-143«T 

74.  See  supra  {  196. 

76.  U.  S. — Inman  v.  South  Caro- 
lina R.  Co.,  129  V.  8.  128,  »  SCt  149. 
32  L.  ed.  612;  Phoenix  Ins.  Co.  v. 
Erie,  etc.,  Transp.  Co.,  117  U.  S.  312. 


For  Inter  oasea,  developments  and  omanfM  In  the  law  see  cumulative  Annotations,  name  title,  page  and  note  number. 
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nious  in  support  of  the  proposition  that  no  con- 
tract, condition,  or  limitation  will  relieve  the  carrier 


from  liability  to  a  passenger  carried  for  compensa- 
tion for  the  consequences  of  the  negligence  of  the 


•  SCt  750.  117*.  29  L.  ed.  873;  Hart 
v.  Pennsylvania  R.  Co.,  112  U.  S.  331, 
5  SCt  151.  28  L  ed.  717:  Grand  Trunk 
R.  Co.  v.  Stevens.  95  U.  S.  856,  24  L. 
ed.  535;  Kentucky  Bank  v.  Adams 
Express  Co.,  93  U.  S.  174,  23  L.  ed. 
872;  Ogdensburg,  etc..  R.  Co.  v.  Pratt, 
28  Wall.  123,  22  L.  ed.  827;  Southern 
Express  Co.  v.  Caldwell.  21  Wall.  264, 
22  L.  ed.  656;  New  York  Cent.  R.  Co. 
v.  Lockwood,  17  Wall.  367,  21  L.  ed. 
$27;  U.  S.  Express  Co.  v.  Kountze,  8 
Wall.  842.  19  L.  ed.  457:  New  York 
Mfg.  Co.  v.  Illinois  Cent.  R.  Co..  8 
Wall.  107,  18  L.  ed.  170;  Wiley  v. 
Grand  Trunk  R.  Co.,  227  Fed.  127; 
The  Oregon.  132.  Fed.  609,  68  CCA 
603;  Delaware,  etc.,  R.  Co.  v.  Ash- 
ley. 67  Fed.  209.  14  CCA  368;  Sells 
v.  St.  Louis,  etc.,  R.  Co.,  52  Fed.  903; 
Woodburn  v.  Cincinnati,  etc..  R.  Co., 

40  Fed.  731;  Rintoul  v.  New  York 
Cent.,  etc.,  R.  Co.,  17  Fed.  905,  21 
Blatchf.  439;  Muser  v.  American  Ex- 
press Co.,  1  Fed.  382,  17  Blatchf.  412; 
Earnest  v.  Southern  Express  Co.,  8 
F.  Cas.  No.  4,248.  1  Woods  573;  Seller 
v.  The  Pacific,  21  F.  Cas.  No.  12.644, 

I  Or.  409. 

Ala. — Alabama,  etc.,  R.  Co.  v. 
Thomas,  83  Ala.  343,  3  S  802;  Louis- 
ville, etc.,  R.  Co.  v.  Oden,  80  Ala,  38; 
Louisville,  etc.,  R.  Co.  v.  Meyer,  78 
Ala.  697;  Alabama,  etc.,  R.  Co.  ▼. 
Little,  71  Ala.  611;  South,  etc.,  R  Co. 
v.  Henleln,  66  Ala.  368;  Southern  Ex- 
press Co.  v.  Crook,  44  Ala.  468,  4 
AmR  140;  Southern  Express  Co.  v. 
Caperton,  44  Ala.  101,  4  AmR  118; 
Mobile,  etc.,  R.  Co.  v.  Jarboe,  41  Ala 
644;   Mobile,  etc.,  R.  Co.  v.   Hopkins, 

41  Ala.  486,  94  AmD  607;  Steele  v. 
Townsend.  37  Ala.  247,  79  AmD  49. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Weakly.  50  Ark.  897,  8  SW  134,  7 
AmSR  104;  Little  Rock,  etc.,  R.  Co. 
v.  Talbot,  47  Ark.  97,  14  SW  471: 
St.  Louis,  etc.,  R.  Co.  v.  Lesser,  46 
Ark.  236;  Taylor  v.  Little  Rock,  etc., 
R.  Co.,  39  Ark.  118. 

Cal. — Walther  v.  Southern  Pac.  Co., 
159  Cal.  769,  116  P  51,  37  LRANS 
235. 

Colo. — Denver,  etc.,  R.  Co.  v.  Whan, 
39  Colo.  230,  89  P  39,  11  LRANS  432, 
12  AnnCas  732;  Overland  Mail,  etc., 
Co.  v.  Carroll,  7  Colo.  43,  1  P  682; 
Merchants'  Dispatch,  etc.,  Co.  v.  Corn- 
forth,  3  Colo.  280,  26  AmR  767. 

Conn. — Qriswold  v.  New  York,  etc., 
R.  Co..  53  Conn.  371,  4  A  261,  65 
AmR  116;  Camp  v.  Hartford,  etc.. 
Steamboat  Co.,  43  Conn.  383;  Law- 
rence v.  New  York,  etc,  R.  Co.,  36 
Conn.  63. 

Del. — Fllnn  v.  Philadelphia,  etc.,  R. 
Co..  6  Del.  469. 

D.  C. — Qalt  v.  Adams  Express  Co., 

II  D.  C.  188. 

Oa. — Phillips  v.  Georgia  R..  etc., 
Co.,  93  Qa.  866.  20  SCt  247;  Western, 
etc.,  R.  Co.  v.  Exposition  Cotton 
Mills,  81  Ga.  622,  7  SE  916,  2  LRA 
102;  Central  R.  Co.  v.  Bryant,  73  Ga. 
722;  Georgia  R.  Co.  v.  Gann,  68  Ga. 
360;  Purcell  v.  Southern  Express  Co., 
34  Ga.  316;  Berry  v.  Cooper,  28  Ga. 
648. 

Ind. — Lake  Shore,  etc..  R.  Co.  v. 
Teeters.  166  Ind.  336.  77  NE  699.  6 
LRANS  425;  Terre  Haute,  etc.,  R. 
Co.  v.  Sherwood.  132  Ind.  129.  81  NE 
781,  32  AmSR  239,  17  LRA  339;  Ro- 
senfeld  v.  Peoria,  etc.,  R.  Co.,  103  Ind. 
121.  2  NE  344,  S3  AmR  500;  Bartlett 
v.  Pittsburgh,  etc.,  R.  Co.,  94  Ind. 
281;  Ohio,  etc..  R.  Co.  v.  Nlckless,  71 
Ind.  271;  St.  Louis,  etc.,  R.  Co.  v. 
Smuck,  49  Ind.  302;  Adams  Express 
Co.  v.  Fendrick,  38  Ind.  160;  Michi- 
gan Southern,  etc..  R.  Co.  v.  Heaton, 
37  Ind.  448,  10  AmR  89;  Indianapolis. 
etc.,  R.  Co.  v.  Allen,  31  Ind.  394)  Ad- 
ams Express  Co.  v.  Reagan,  29  Ind. 
21.  92  AmD  832;  Malott  v.  Weston, 
61  Ind.  A.  672.  98  NE  127;  Louisville, 
etc..  R.  Co.  v.  Nlcholal.  4  Ind.  A.  119. 
30  NE  424,  51  AmSR  206.  The  ear- 
lier decisions  in  this  state  held  that 
the  carrier  could  not  exempt  itself 
from  liability  for  cross  negligence, 
and  were  construed  to  concede  the 
right  as  to  ordinary  negligence. 
Thayer  v.  St.  Louis,  etc,  R  Co.,  22 


Ind.  26,  86  AmD  409;  Indiana  Cent. 
R.  Co.  v.  Mundy.  21  Ind.  48,  83  AmD 
389;  Indianapolis,  etc.,  R.  Co.  v. 
Remmy,  13  Ind.  618;  Wright  v.  Gaff. 
6  Ind.  416.  These  decisions,  however, 
were  expressly  overruled,  and  the 
rule  stated  in  the  text  was  upheld 
in  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  AmR  719. 

Iowa. — Solan  v.  Chicago,  etc.,  R. 
Co.,  95  Iowa  260.  63  NW  692,  68  Am 
SR  430,  28  LRA  718. 

Kan. — Pacific  Express  Co.  v.  Foley, 
46  Kan.  467.  26  P  666,  26  AmSR  107, 
12  LRA  799;  Sprague  v.  Missouri 
Pac.  R.  Co.,  34  Kan.  347,  8  P  466; 
Kansas  City,  etc.,  R.  Co.  v.  Simpson. 

30  Kan.  645.  2  P  821,  46  AmR  104; 
Kansas  Pac.  R.  Co.  v.  Reynolds,  17 
Kan.  251;  St.  Louis,  etc.,  R.  Co.  v. 
Piper,  13  Kan.  506;  Goggln  v.  Kansas 
Pac.  R.  Co.,  12  Kan.  416;  Kallman  v. 
U.  S.  Express  Co.,  3  Kan.  206. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Brownlee,  14  Bush  590;  Orndorff  v. 
Adams  Express  Co.,  3  Bush  194,  96 
AmD  207. 

La, — Newman  v.  Smoker,  25  La. 
Ann.  303;  Simon  v.  The  Fung  Shuey, 
21  La.  Ann.  363;  New  Orleans  Mut. 
Ins.  Co.  v.  New  Orleans,  etc.,  R.  Co., 
20  La.  Ann.  302;  Roberts  v.  Riley,  16 
La.  Ann.  103.  77  AmD  183. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co.,  113  Me.  164,  93  A  66,  LRA1916A 
617;  Willis  v.  Grand  Trunk  R.  Co., 
62  Me.  488;  Flllebrown  v.  Grand 
Trunk  R.  Co.,  65  Me.  462,  92  AmD 
606;  Sager  v.  Portsmouth,  etc.,  R 
Co.,  81  Me.  228.  50  AmD  669. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Brady.  32  Md.  333. 

Mass. — Hill  v.  Boston,  etc.,  R.  Co., 
144  Mass.  284,  10  NE  836;  Graves  v. 
Lake  Shore,  etc.,  R.  Co.,  137  Mass. 
»S,  60  AmR  282;  School  Dist.  v.  Bos- 
ton, etc.,  R.  Co.,  102  Mass.  552,  3  AmR 
602;  Grace  v.  Adams,  100  Mass.  606, 
97  AmD  117,  1  AmR  181;  Squire  v. 
New  York  Cent.  R.  Co.,  98  Mass.  239, 
93  AmD  162;  Buckland  v.  Adams  Ex- 
press Co.,  97  Mass.  124,  93  AmD  68. 

Mich. — Hawkins  v.  Great  Western 
R.  Co..  17  Mich.  57,  97  AmD  179. 

Minn. — Boehl  v.  Chicago,  etc.,  R. 
Co.,  44  Minn.  191,  46  NW  333;  Hutch- 
inson v.  Chicago, 'etc.,  R.  Co.,  37  Minn. 
524..  36  NW  438;  Ortt  v.  Minneapolis. 
etc.,  R.  Co.,  86  Minn.  396.  31  NW 
619;  Moulton  v.  St.  Paul,  etc.,  R.  Co., 

31  Minn.  86,  16  NW  497.  47  AmR  781; 
Schriver  v.  Sioux  City,  etc.,  R  Co., 
24  Minn.  606,  31  AmR  363:  Jacobus 
v.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  126, 
18  AmR  360;  Christenson  v.  Amerl-' 
can  Express  Co.,  15  Minn.  270,  2  AmR 
122. 

Miss. — Johnson  v.  Alabama,  etc., 
R.  Co.,  69  Miss.  191,  11  S  104,  30  Am 
SR  534;  Chicago,  etc.,  R.  Co.  ■  v. 
Abels,  60  Miss.  1017;  New  Orleans, 
etc.,  R.  Co.  v.  Faler,  58  Miss.  911; 
Southern  Express  Co.  v.  Hunnlcutt, 
54  Miss.  666,  28  AmR  385;  Mobile, 
etc.,  R.  Co.  v.  Weiner,  49  Miss.  726; 
Southern  Express  Co.  v.  Moon,  39 
Miss.  822;  Whitesldes  v.  Thurlktll, 
12  Sm.  &  M.  699.  61  AmD  128:  Oil- 
more  v.  Carman,  1  8m.  &  M.  279,  40 
AmD  96. 

Mo. — Powell  v.  Union  Pac.  R.  Co., 
255  Mo.  420,  164  SW  628;  Kansas 
City,  etc.,  R.  Co.  v.  Southern  R.  News 
Co.,  161  Mo.  378.  62  SW  205,  74  Am 
SR  545,  45  LRA  380;  Carroll  v.  Mis- 
souri Pac.  R.  Co.,  88  Mo.  239,  67  AmR 
382  and  note;  Ball  v.  Wabash,  etc., 
R.  Co.,  83  Mo.  574;  Dawson  v.  Chi- 
cago, etc..  R.  Co.,  79  Mo.  296;  Har- 
vey v.  Terre  Haute,  etc.,  R.  Co.,  74 
Mo.  538;  Oxley  v.  St.  Louis,  etc.,  R. 
Co.,  65  Mo.  629;  Sturgeon  v.  St.  Louis, 
etc.,  R.  Co.,  65  Mo.  669;  Clark  v.  St. 
Louis,  etc..  R.  Co.,  64  Mo.  440;  Rice 
v.  Kansas  Pac  R.  Co..  63  Mo.  314; 
Read  v.  St.  Louis,  etc.,  R.  Co..  60  Mo.- 
199:  Ketchum  v.  American  Mer- 
chants' Union  Expreas  Co.,  62  Mo. 
390;  Levering  v.  Union  Transn..  etc., 
Co..  42  Mo.  88,  97  AmD  320;  Filling- 
ham  v.  St.  Louis  Transit  Co..  102  Mo. 
A.  673.  77  SW  314:  Doan  v.  St.  Louis, 
etc..  R.  Co.,  88  Mo.  A.  408:  Nlckey 
v.  St.   Louis,  etc.,  R.  Co.,   36  Mo.  A. 


79;  Baker  v.  Missouri  Pao.  R.  Co.,  84 
Mo.  A.  98'. 

Nebr. — Atchison,  etc.,  R.  Co.  v. 
Washburn.  6  Nebr.  117. 

N.  H. — Baker  v.  Boston,  etc.,  R. 
Co.,  74  N.  H.  100,  66  A  886,  124  Am 
SR  987.  12  AnnCas  1072;  Merrill  v. 
American  Express  Co..  62  N.  H.  614; 
Rand  v.  Merchants'  Dispatch  Transp. 
Co..  69  N.  H.  363;  Barter  v.  Wheeler, 
49  N.  H.  9,  6  AmR  434;  Moses  v. 
Boston,  etc..  R.  Co.,  24  N.  H.  71,  55 
AmD  222. 

N.  C. — Branch  v.  Wilmington,  etc., 
R.  Co..  88  N.  C.  573;  Smith  v.  North 
Carolina  R.  Co.,  64  N.  C.  235. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Campbell,  36  Oh.  St.  647,  38  AmR 
617;  Gaines  v.  Union  Transp.,  etc., 
Co..  28  Oh.  St.  418;  U.  S.  Express  Co. 
v.  Backman,  28  Oh.  St.  144;  Union 
Express  Co.  v.  Graham,  26  Oh.  St. 
5'95;  Knowlton  v.  Erie  R.  Co.,  19  Oh. 
St.  260,  2  AmR  396;  Cincinnati,  etc.. 
R.  Co.  v.  Pontius,  19  Oh.  St.  221,  2 
AmR  391;  Cleveland,  etc.,  R.  Co.  v. 
Curran,  19  Oh.  St.  1,  2  AmR  362; 
Welsh  v.  Pittsburgh,  etc.,  R.  Co.,  10 
Oh.  St.  65,  75  AmD  490;  Wilson  v. 
Hamilton,  4  Oh.  St.  722:  Graham  v. 
Davis,  4  Oh.  St.  362,  62  AmD  285; 
Davidson  v.  Graham,  2  Oh.  St.  131; 
Jones  v.  Voorhees,  10  Oh.  146. 

Pa. — Coleman  v.  Pennsylvania  R. 
Co..  242  Pa.  304.  89  A  87.  50  LRANS 
432.  AnnCasl916B  529;  Crary  v.  Le- 
high Valley  R.  Co.,  203  Pa.  625.  53 
A  363,  93  AmSR  778,  59  LRA  815; 
Pennsylvania  R.  Co.  v.  Raiordon,  119 
Pa.  677,  13  A  324,  4  AmSR  670;  Gro- 
«an  v.  Adams  Express  Co.,  114  Pa. 
523,  7  A  134,  60  AmR  360;  Pennsyl- 
vania R.  Co.  v.  Fries.  87  Pa.  234; 
Adams  Express  Co.  v.  Sharpless,  77 
Pa.  516;  American  Express  Co.  .  v. 
Sands,  66  Pa.  140;  Farnham  v.  Cam- 
den, etc.,  R.  Co.,  66  Pa.  53;  Pennsyl- 
"inia.R  Co.  v.  Henderson,  51  Pa. 
315;  Verner  v.  Sweltxer,  32  Pa.  208; 
Pennsylvania  R.  Co.  v.  McCloskey, 
22  Pa.  626;  Camden,  etc.,  R.  Co.  v. 
Baldauf,  16  Pa.  67,  65  AmD  481: 
Laingv.  Colder,  8  Pa.  479,  49  AmD 
533;  Buffalo,  etc.,  R.  Co.  v.  O'Hara, 
1  Pennyp.  190,  12  WklyNC  473;  Bing- 
ham v.  Rogers,  6  Watts  &  S.  495,  40 
AmD  581;  Atwood  v.  Reliance  Transp. 
Co.,  9  Watts  87.  34  AmD  608;  Becfc- 
"nan  v.  Shouse,  6  Rawle  179,  28  AmD 
683;  Camden,  etc.,  R.  Co.  v.  Bausch, 
4  Pa.  Cas.  618.  7  A  731. 

R.  I. — Ballou  v.  Earle,  17  R.  I. 
441.  22  A  1113,  33  AmSR  881,  14  LRA 
433 

S.  C. — Kirkland  v.  Charleston,  etc., 
R.  Co.,  79  S.  C.  273,  60  SE  668,  128 
AmSR  848,  15  LRANS  425;  Walling- 
ford  v.  Columbia,  etc.,  R.  Co.,  26  3. 
C.  258,  2  SB  19;  Piedmont  Mfg.  Co.  v. 
Columbia,  etc.,  R.  Co.,  19  S.  C.  363; 
Baker  v.  Brinson,  48  S.  C.  L.  201,  67 
AmD  548;  Zemp  v.  Wilmington,  etc., 
R.  Co..  43  S.  C.  L.  84.  64  AmD  763; 
Swindler  v.  Hilliard,  86  S.  C.  L.  286, 
45  AmD  732;  Singleton  v.  Hilliard, 
32  S.  C.  L.  203;  Patton  v.  Magrath, 
28  S.  C.  L.  159,  31  AmD  562. 

Tenn. — Louisvlllev  etc.,  R.  Co.  v. 
Sowell,  90  Tenn.  17,  15  SW  837; 
Louisville,  etc.,  R.  Co.  v.  Manchester 
Mills,  88  Tenn.  663,  14  SW  314; 
Louisville,  etc.,  R.  Co.  v.  Gilbert,  88 
Tenn.  430.  12  SW  1018,  7  LRA  162; 
Louisville,  etc,  R.  Co.  v.  Wynn,  8a 
Tenn.  820,  14  SW  311;  Merchants' 
Dispatch  Transp.  Co.  v.  Bloch,  86 
Tenn.  392.  6  SW  881.  6  AmSR  847: 
Marr  v.  Western  Union  Tel.  Co..  86 
Tenn.  529,  3  SW  496;  Coward  v.  East 
Tennessee,  etc.,  R.  Co.,  16  Lea  225,  57 
AmR  227;  Louisville,  etc..  R  Co.  v. 
Weaver,  9  Lea  38,  42  AmR  654;  Dil- 
lard  v.  Louisville,  etc.,  R.  Co.,  2  Lea 
288 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Greathouse.  82  Tex.  104,  17  SW  834: 
Harris  v.  Howe,  74  Tex.  634.  12  SW 
224,  15  AmSR  862,  5  LRA  777:  Mis- 
souri Pac.  R.  Co.  v.  Cornwall,  70  Tex. 
611,  8  SW  312:  Missouri  Pac  R.  Co. 
v.  Harris,  67  Tex.  166,  2  SW  574; 
Gulf,  etc.,  R.  Co.  v.  McQown,  65  Tex. 
640;  Galveston,  etc.,  R.  Co.  v.  Alli- 
son, 59  Tex.  193;  Houston,  etc,  R 
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carrier  or  its  employees,  or  modify  that  liability  so 
as  in  any  Way  to  restrict  it  within  the  limits  fixed 
by  the  common  law,74  notwithstanding  such  con- 


tract is  agreed  to  by  the  passenger  in  considera- 
tion of  special  concessions  as  to  rates  or  otherwise." 
Constitutional  or  statutory  provisions.    In  some 


Co.  Ti  Burke.  56  Tex.  323,  40  AmR 
808;  Galveston,  etc.,  R.  Co.  v.  Kinne- 
brew.  7  Tex.  Civ.  A.  549,  27  SW  S31; 
International,  etc.,  R.  Co.  v.  Camp- 
bell, 1  Tex.  Civ.  A.  509.  20  SW  845. 
'  Vt. — Mann  v.  Birehard,  40  Vt.  326. 
94  AmD.  398;  Kimball  v.  Rutland, 
etc.,  R.  Co.,   26  Vt.   247,  62  AmD  667. 

Va. — Richmond,  etc.,  R.  Co.  v. 
Payne,  86  Va.  481,  10  SE  749.  6  LRA 
849;  Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.    (67  Va.)   328. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  35  P  422,  38  AmSR 
901,   22   LRA  794. 

W.  Va. — Brown  v.  Adams  Express 
Co.,  15  W.  Va.  812  [overr  Baltimore, 
etc.,  R.  Co.  v.  Rathbone.  1  W.  Va. 
87,  88  AmD  664];  Maslln  v.  Balti- 
more, etc.,  R.  Co..  14  W.  Va.  180,  35 
AmR  748;  Baltimore,  etc.,  R.  Co.  v. 
Ske«-ls.   3   W.  Va.   666. 

Wis. — Davis  v.  Chicago,  etc.,  R.  Co., 
93  Wis.  470,  67  NW  16,  1132,  67  Am 
SR  935,  33  LRA  654;  Annas  V.  Mil- 
waukee, etc..  R.  Co.,  67  Wis.  46,  80 
NW  282,  58  AmR  848. 

"It  is  settled  with  practical  uni- 
formity of  decisions  that  a  common 
carrier  of  paMaeuganB  cannot,  by  ante- 
cedent contract  or  release,  exempt 
itself  from  liability  to  a  passenger 
for  hire,  for  Its  own  negligence,  or 
that  of  Its  servants,  no  matter  In 
what  way  the  hire  or  compensation 
has  been  paid,  or  Is  to  be  paid." 
Buckley  v.  Bangor,  etc.,  R.  Co.,  113 
Me.  164,  167,  93  A  65,  LRA1916A  617. 

[a]  Beacons  for  role.— ( 1 )  "A  stip- 
ulation that  the  carrier  shall  not  be 
bound  to  the  exercise  of  care  and 
diligence  Is  In  effect  an  agreement  to 
absolve  him  from  one  of  the  essen- 
tial duties  of  his  employment,  and  It 
would  be  subversive  of  the  very  ob- 
ject of  the  law  to  permit  the  carrier 
to  exempt  himself  from  Habfllty  by 
a  stipulation  in  his  contract  with  a 
passenger,  that  the  latter  should 
take  the  risk  of  the  negligence  of 
the  carrier,  or  of  his  servants.  The 
law  will  not  allow  the  carrier  thus 
to  abandon  his  obligation  to  the  pub- 
lic, and  hence  all  stipulations  which 
amount  to  a  denial  or  repudiation  of 
duties  which  are  of  the  very  essence 
of  his  employment  will  be  regarded 
as  unreasonable,  contrary  to  public 
policy,  and  therefore  void."  Louis- 
ville, etc..  R.  Co.  v.  Faylor,  126  Ind. 
130,  25  NE  869.  (2)  ''The  relation 
of  passenger  and  carrier  Is  created 
by  contract,  express  or  implied,  but 
it  does  not  follow  from  this  that  the 
extent  of  liability  or  responsibility 
of  the  carrier  Is,  in  any  respect,  de- 
pendent on  a  contract.  In  reference 
to  matters  indifferent  to  the  public, 
'  parties  may  contract  as  they  please; 
but,  not  so  In  reference  to  matters 
in  which  the  public  has  an  interest. 
For  the  purpose  of  regulating  such 
matters,  rules  have  been  established, 
by  statute  or  the  common  law, 
whereby  certain  duties  have  been  at- 
tached to  given  relations  and  employ- 
ments. These  duties  attach  as  mat- 
ter of  law,  and  without  regard  to  the 
will  or  wish  of  the  party  engaged  in 
the  employment,  or  of  the  person 
who  transacts  business  with  him,  in 
the  course  thereof;  and  this  is  so, 
for  the  public  good.  Duties  thus  Im- 
posed are  not  the  subject  of  contract. 
They  exist  without  it,  and  cannot  be 
dispensed  with  by  It.  The  violation 
of  such  a  duty  is  a  tort.  The  law 
declares  that  It  Is  the  duty  of  a  pub- 
lic carrier  of  passengers  to  use  the 
highest  degree  of  care,  to  Insure 
their  safety.  Why  was  not  this  left 
to  be  settled  by  the  contract  of  the 
carrier  and  passenger?  Certainly 
for  no  other  reason  than  that  the 
employment  Itself  was  of  such  a 
nature  as  to  make  it  a  matter  of 
public  concern."  Gulf,  etc.,  R.  Co. 
v.  McQown,  65  Tex.  640,  646.  (3) 
"There  are  two  distinct  considera- 
tions upon  which  the  stringent  rule 


as  to  the  duty  and  liability  of  car- 
riers of  passengers  rests.  One  is  a 
regard  for  the  safety  of  the  pas- 
senger on  his  own  account,  and  the 
other  is  a  regard  for  his  safety  as  a 
citizen  of  the  state.  The-  latter  is 
a  consideration  of  public  policy  grow- 
ing out  of  the  interest  which  the 
state  or  government  as  parens  patriae 
has  in  protecting  the  lives  and  limbs 
of  its  subjects.  ...  So  far  as 
the  consideration  of  public  policy  Is 
concerned.  It  cannot  be  overridden 
by  any  stipulation  of  the  parties  to 
the  contract  of  passenger  carriage, 
since  it  is  paramount  from  its  very 
nature."  Jacobus  v.  St.  Paul,  etc., 
R.  Co.,  20  Minn.  110,  113,  18  AmR 
360.  To  same  effect  Buckley  v.  Ban- 
gor, etc.,  R.  Co.,  113  Me.  164,  93  A 
66,  LRA1916A  617.  (4)  "The  main 
underlying  reasons  are  briefly  these: 
Railroads,  by  reason  of  physical  con- 
ditions, are  natural  monopolies.  In 
most  instances,  the  public  are  re- 
stricted to  a  choice  of  using  a  cer- 
tain line  or  none.  The  corporations, 
created  by  the  State,  are  granted  spe- 
cial privileges,  in  return  for  which 
they  are  held,  among  other  things,  to 
undertake  to  use  due  care  and  dili- 
gence In  transporting  passengers  and 
goods.  They  owe  this  duty  to  the 
public  generally.  They  owe  the  fur- 
ther duty,  as  common  carriers,  to 
transport,  on  equal  terms  of  service 
and  compensation,  all  who  apply. 
The  person  who  is  practically  con- 
strained to  patronise  a  certain  road 
and  the  corporation  that  operates 
the  road  are  not  on  a  footing  of 
equality  in  contracting.  If  the  cor- 
poration was  permitted  to  impose, 
as  one  of  the  terms  of  the  contract, 
a  waiver  of  its  negligence  upon  one 
customer,  it  could  practically  upon 
all,  and  thereby,  while  claiming  the 
benefits  of  its  franchise,  evade  the 
performance  of  a  public  duty  which 
was  one  of  the  chief  considerations 
of  the  grant.  Therefore,  it  is  held, 
a  contract,  by  which  a  common  car- 
rier assumes  to  abandon  a  duty  it 
owes  to  the  public  generally,  is  void 
as  being  against-  public  policy." 
Payne  v.  Terre  Haute,  etc.,  R.  Co., 
157  Ind.  616,  617,  61  NE  472,  56  LRA 
472.  (6)  "The  grounds  upon  which 
this  prohibition  rests  have  been  vari- 
ously stated  by  the  courts,  as  that 
such  an  exemption  Is  against  public 
policy;  that  the  public  is  interested 
in  the  exercise  of  care  and  diligence 
on  the  part  of  the  carrier;  that  It  Is 
unreasonable  for  any  common  carrier 
to  contract  for  the  privilege  of  being 
negligent:  that  the  public  Is  con- 
cerned with  the  life  and  security  of 
its  citizens;  and  that  the'  obligations 
of  a  common  carrier  arise  from  the 
nature  of  the  business  in  which  It  is 
engaged,  and  being  imposed  by  law, 
it  will  not  be  permitted  to  escape 
such  obligations  by  a  contract  ex- 
empting it  from  the  consequences  of 
negligence  in  the  transaction  of  its 
business."  Denver,  etc.,  R.  Co.  v. 
Whan,  39  Colo.  230,  236,  89  P  39,  11 
LRANS   432,    12   AnnCas   732. 

[bj  Sols  of  decision  In  federal 
court. — The  right  of  a  carrier  of 
goods  or  passengers,  by  land  or 
water,  to  stipulate  for  exemption 
from  liability  for  its  own  negligence 
is  not  a  local  question  on  which  the 
decision  of  a  state  court  must  con- 
trol, but  such  question  Is  a  matter 
of  general  law  on  which  the  courts 
of  the  United  States  will  exercise 
their  own  judgment,  even  when  their 
jurisdiction  attaches  only  by  reason 
of  the  citizenship  of  the  parties,  in 
an  action  at  law  of  which  the  courts 
of  the  state  have  concurrent  Jurisdic- 
tion and  on  a  contract  made  and  to 
be  performed  within  the  state.  Liver- 
pool, etc..  Steam  Co.  v.  Phenlx  Ins. 
Co.,  129  U.  S.  397.  9  SCt  469,  32  L. 
ed.  788;  New  York  Cent.  R  Co.  v. 
Lockwood,    17   Wall.    (U.   S.)    357,   21 


L.  ed.  627;  Bells  v.  St.  Louis,  etc,  R. 
Co.,  52  Fed.  903. 

[c]  Safe  machinery  or  track. — Lim- 
itations of  liability  as  against  cul- 
pability of  the  carrier  Itself  In  pro- 
viding safe  machinery  or  track  are 
invalid.  Bryan  v.  Missouri  Pac.  H 
Co.,  32  Mo.  A.  228. 

[d]  Action  for  death  by  wrongful 
aofc — Widow  or  children,  or  next  of 
kin,  of  a  passenger  whose  death  Is 
caused  by  negligence  of  the  carrier 
cannot  be  restricted  in  their  right 
of  recovery.  If  they  have  such  right 
by  law,  by  a  contract  entered  into 
by  the  passenger  himself.  Clark  v. 
Geer,  86  Fed.  447.  32  CCA  296;  Doyle 
v.  Fltchburg  R.  Co.,  162  Mass.  66, 
37  NE  770.  44  AmSR  335,  25  LRA 
167;  Pennsylvania  R.  Co.  v.  Hender- 
son, 51  Pa.  315. 

[e]  Penalty  for  death  of  passenger. 
— A  street  railroad  cannot,  by  con- 
tract made  in  advance,- exempt  itself 
from  the  penalties  provided  by  stat- 
ute for  the  death  of  a  passenger. 
Jones  v.  Boston,  etc.,  R.  Co..  205 
Mass.  108,  89  NE  1152  (fit.  [1907]  c 
392). 

76.  U.  S.— New  York  Cent.  R.  Co. 
v.  Lockwood.  17  Wall.  367,  21  L.  ed. 
627;  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Laughlin.   73    Fed.    519,    19    CCA   551. 

Cal. — Walther  v.  Southern  Pac.  Co., 
159  Cal.  769,  116  P  61,  37  LRANS 
235. 

Del.— Fllnn  v.  Philadelphia,  etc.  E. 
Co.,    6  Del.   469. 

Ga. — Southern  R.  Co.  v.  Watson, 
110  Ga.  681,  86  SE  209;  Georgia  Cent. 
R.  Co.  v.  Llppman,  110  Ga.  666,  16 
SE  202,   50  LRA  673. 

111. — Pennsylvania  Co.  v.  Greso,  79 
111.  A;   127. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Henry,  170  Ind.  §4,  83  NE  710  [rev 
(A.)  80  NE  636]:  Pittsburg,  etc,  R 
Co.  v.  Higgs,  165  Ind.  694.  76  NE 
299,  4  LRANS  1081  and  note;  Louis- 
ville, etc.,  R.  Co.  v.  Keefer,  146  Ind. 
21,  44  NE  796,  58  AmSR  248.  18 
LRA  93. 

Iowa. — Rose  v.  Des  Moines  Valley 
R.  Co.,  89  Iowa  246. 

Kan. — Sewell  v.  Atchison,  etc.,  R 
Co..  78  Kan.  1.  3,  96  P  1007  [cit  Cycl. 

Ky. — Louisville,  etc,  R  Co.  v.  Bell, 
100   Ky.    203.   38    SW   3.    18   KyL  735. 

Mass. — Doyle  v.  Fltchburg  R.  Co.. 
166  Mass.  492,  44  NE  611,  55  AmSR 
417.   33   LRA  844. 

Mo. — Kansas  City,  etc..  R.  Co.  v. 
Southern   R.   News  Co.,   151    Mo.  373, 

62  SW  205,  74  AmSR  646,  45  LRA 
380;  Jones  v.  St.  Louis  Southwestern 
R.  Co.,  125  Mo.  666,  28  SW  882.  46 
AmSR  514,  26  LRA  718:  Tibby  v. 
Missouri  Pac.   R.  Co.,   82  Mo.  292. 

Or.— Richmond  v.  Southern  Pac 
Co.,  41  Or.  64,  67  P  947,  93  AmSR 
694,  57   LRA  616. 

Pa. — Lackawanna,  etc.,  R.  Co.  v. 
Chenewlth,   62   Pa.   382,   91   AmD  168. 

S.  C. — Carter  v.  Carolina  Dlv. 
Southern  R.  Co.,  100  S.  C.  403,  84  SB 
999. 

Tex. — Missouri  Pac  R.  Co.  v.  Ivy, 
71  Tex.  409,  9  SW  346,  10  AmSR  758. 
1  LRA  500  and  note;  Ft.  Worth,  etc. 
R.  Co.  v.  Rogers,  21  Tex.  Civ.  A  606, 

63  SW  366. 

Wis. — Davis  v.  Chicago,  etc,  R 
Co..  93  Wis.  470,  67  NW  16,  1132,  57 
AmSR  936,  33  LRA  654. 

[a]  A  notlee  on  the  back  of  sash 
seat  In  a>  street  railroad  oar,  "Avoid 
accidents;  Walt  until  the  car  stops," 
must  be  construed  to  have  been  In- 
tended by  the  street  railroad  com- 
pany as  a  caution  to  passengers 
against  alighting  from  a  car  in  mo- 
tion, and  not  as  an  exemption  from 
its  own  negligence.  Cameron  v.  Lew- 
iston,  etc.,  R.  Co..  103  Me.  482,  70 
A  534,  126  AmSR  816,  18  LRANS  497. 

77.  Walther  v.  Southern  Pac.  Ce.. 
159  Cal.  769,  116  P  61,  37  LRANS 
235;  Richmond  v.  Southern  Pac  Co., 
41  Or.  54.  67  P  947,  93  AmSR  694. 
67  LRA  616. 


For  later  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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jurisdictions  it  is  expressly  provided  by  constitu- 
tion or  statute  that  the  carrier  cannot  by  contract 
exempt  itself  from,  or  limit,  its  common-law  lia- 
bility for  injury  occasioned  by  its  neglect  or  mis- 
conduct;78 and  under  such  provisions  a  contract 
exempting  the  carrier  from  liability  will  not  be 
valid,  even  though  it  is  attached  as  a  condition 
to  some  special  privilege  which  might  have  sus- 
tained it  at  common  law.7" 

With  respect  to  duties  which  the  carrier  is  un- 
der no  obligation  to  perform,  it  may  limit  its  lia- 
Bility,  and  in  such  cases  its  liability  for  its  neg- 
ligence depends  on  the  contract.80 

Carriers  included  in  rule.  The  above  general  rule 
includes  all  common  carriers,  whether  by  land  or 
by  water,  and  it,  together  with  the  principles  stated 
in  the  succeeding  sections,  is  applied  to  all  alike.81 
A  private  carrier,  however,  may  wholly  absolve  it- 
self by  contract  from  liability  for  its  negligence.8* 
Thus  an  exemption  from  liability  for  negligence 
contained  in  a  pass  issued  by  a  private  carrier, 
although  for  a  consideration,  is  valid.88 

Rule  in  England  and  Canada.    According  to  the 


[a]  "Independent  of  statutory  pro- 
vUlons,  It  Is  almost  universally  held 
that  any  contract  purporting-  to  ex- 
empt a  common  carrier  of  persons 
from  liability  for  negligence  of  him- 
self ox  his  servants  to  a  passenger 
carried  for  compensation  Is  void,  as 
being  against  public  policy,  and  It  is 
Immaterial  in  such  cases  that  the  at- 
tempted limitation  on  such  liability 
is  agreed  to  by  the  passenger  in  con- 
sideration of  special  concessions  in 
the  matter  of  rate  of  fare  or  other 
departure  from  the  rules  applicable 
to  passengers  paying  full  fare.  It  Is 
enough  that  there  is  any  considera- 
tion for  the  carriage."  Walther  v. 
Southern  Pac  Co.,  169  Cal.  769,  772, 
lis  P  61,  87  LRANS  235.  But  see 
Infra  I  1167  text  and  note  5. 

78.  U.  S. — Weh-  v.  Rountree,  178, 
Fed.  778.  97  CCA  600,  19  AnnCas  1204 
[app  dism  216  U.  S.  607,  30  SCt  418. 
64  L.  ed.  636]  (Kan.  Gen.  St.  £1901] 
fi   5857,   6858).  * 

Til. — Nelson  v.  Chicago,  etc.,  R.  Co., 
184  111.  A.  489. 

Mo. — Wents  v.  Chicago,  etc.,  R.  Co., 
259  Mo.  450,  168  8W  1166,  AnnCas 
1916B  317. 

Nebr. — Chicago,  etc.,  R  Co.  v.  Ham- 
be],  2  Nebr.  (Unoff.)  607,  89  NW  643; 
Chicago,  etc.,  R.  Co.  v.  Collier,  1  Nebr. 
(Unoff.)    278,    96    NW  472. 

Tex. — Texas,  etc.,  R  Co.  v.  Fen- 
wick.  34  Tex  Civ.  A.  222,  78  SW  648; 
Ft.  Worth,  etc.,  R.  Co.  v.  Rogers, 
21  Tex.  Civ.  A.  605,  63  SW  366. 

Va. — Shannon  v.  Chesapeake,  etc., 
R.  Co.,  104  Va.  645,  62  SB  376  (Code 
1904,  8  1294  c  [26]);  Norfolk,  etc.,  R. 
Co.  v.  Tanner,  100  Va.  379,  41  SE  721. 

See  also  statutory  provisions.  And 
see  cases  supra  note  75. 

79.  Solan  v.  Chicago,  etc.,  R.  Co., 
95  Iowa  260,  63  NW  692,  68  AmSR 
430.  28  LRA  718;  Brush  v.  S-.  etc.,  R. 
Co..  43  Iowa  654;  Rose  v.  Des  Moines 
Valley  R.  Co.,  39  Iowa  246;  Chicago, 
etc.,  R.  Co.  v.  Postern,  59  Kan.  449,  53 
V  665;  Chicago,  etc.,  R.  Co.  v.  Martin, 
59  Kan.  437,  53  P  461  [aff  178  U.  S. 
245,  20  SCt  864,  44  L.  ed.  1066];  Ft. 
Worth,  etc.,  R.  Co.  v.  Rogers,  21  Tex. 
Civ.   A.  605.  63  SW  366. 

SO.  Denver,  etc.,  R.  Co.  v.  Whan, 
39  Colo.  230,  89  P  89.  11  LRANS  482, 
12   AnnCas   732. 

"If  the  service  is  one  that  is 
not  imposed  upon  the  carrier  as  a 
duty,  it  may  undertake  it  upon  such 
terms  as  it  may  see  fit.  According 
to  many  authorities,  the  general  test, 
then,  to  apply  to  contracts  of  com- 
mon carriers,  limiting  their  liability, 
is  whether  they  relate  to  duties  which 
they  are  bound  to  perform,  or  whether 
they  relate  to  services  which  are  op- 
tional for  them  to  perform."  Denver, 
etc..  R.  Co.  v.  Whan,  39  Colo.  230,  236, 
89  F39.ll    LRANS  432,  12  AnnCas  732. 

81.  Liverpool,  etc..  Steam  Co.  v 
Phenik  la*.  Co.,  129  U.  S.  8»7,  439,  9 


SCt  469,  82  L.  ed.  788  (where  Gray,  J., 
reviewing  the  elaborate  treatment  or 
the  subject  in  New  York  Cent.  R.  Co. 
v.  Lockwood,  17  Wall.  (U.  S.)  857,  121 
L.  ed.  627,  said:  "The  judgment 
for  the  plaintiff,  however,  was  not 
rested  upon  the  form  of  the  agree- 
ment, or  upon  any  difference  between 
railroad  corporations  and  other  car- 
riers, or  between  carriers  by  land  and 
carriers  by  sea,  or  between  carriers 
of  passengers  and  carriers  of  goods, 
but  upon  the  broad  ground  that  no 
public  carrier  is  permitted  by  law  to 
stipulate  for  an  exemption  from  the 
consequences  of  the  negligence  of 
himself  or  his  servants"). 

85.  Dodson  v.  Clark  County  Lum- 
ber Co.,  128  Ark.  60,  184  SW  417; 
Cleveland,  etc„  R.  Co.  v.  Henry,  170 
Ind.  94,  83  NE  710  trev  (A.)  80  NB 
686];  Malott  v.  Weston,  51  Ind.  A. 
672,  98  NE  127;  Buckley  v.  Bangor; 
etc..  R.  Co.,  113  Me.  164,  93  A  66,  LRA 
1916A  617;  Sullivan-Sanford  Lumber 
Co.  v.  Watson,  (Tex.)  155  SW  179. 

[a]  A  logging  oompany  which  con- 
structs a"  railroad  to  haul  the  owner's 
material  to  a  sawmill,  which  agrees 
to  haul  material  for  plaintiff  at  a 
fixed  charge,  and  in  consideration 
thereof  permits  plaintiff  to  ride  on  its 
train  in  going  to  and  from  the  place 
where  he  is  getting  out  the  material, 
and  which  obtains  plaintiff's  signa- 
ture to  a  stipulation  exempting  Itself 
from  all  liability  for  damages  to 
plaintiff  while  riding  on  the  train, 
whether  arising  from  its  negligence 
or  not,  and  requiring  him  to  assume 
all  risks  of  injury.  Is  not  liable  for 
an  injury  to  plaintiff  from  a  derail- 
ment due  to  its  negligence,  as  the 
stipulation  is  binding  on  plaintiff  re- 

f;ardless  of  whether  he  signs  a  stipul- 
ation for  that  particular  trip  or  not. 
Dodson  v.  Clark  County  Lumber  Co., 
123  Ark.  60,  184  SW  417. 

83.  Malott  v.  Weston,  61  Ind.  A. 
672.  98  NE  127;  Sullivan-Sanford 
Lumber  Co.  v.  Watson,  (Tex.)  166 
SW  179   [rev   (Civ.  A.)   186  SW  636]. 

Exemption  of  liability  In  passes 
generally  see  infra  55  1158-1160. 

84.  Hinton  v.  Dibbln,  2  Q.  B.  646, 
42  ECL  847,  114  Reprint  253;  Wyld 
v.  Pickford,  8  M.  &  W.  448,  161  Re- 
print 1113. 

88.  Slim  v.  Great  Northern  R.  Co., 
14  C.  B.  647,  78  ECL  647,  139  Reprint 
266;  York,  etc..  R.  Co.  v.  Crisp,  14 
C.  B.  627.  78  ECL  627,  189  Reprint 
217;  Austin  v.  Manchester,  etc.,  R. 
Co..  10  C.  B.  454,  70  ECL  464,  11 
EngL&Eq  606,  138  Reprint  181;  Carr 
v.  Lancashire,  etc.,  R.  Co.,  7  Bxch. 
707,  165  Reprint  1133;  Gannell  v. 
Ford,  5  L.  T.  Rep.  N.  S.  604. 

86.  Martin  v.  Great  Indian  Penin- 
sular R.  Co.,  L.  R.  8  Exch.  9;  Taub- 
man  v.  Pacific  Steam  Nav.  Co..  1 
Aspln.  336;  Hodgman  v.  West  Mid- 
land R.  Co.,  6  B.  ft  S.  173,  117  ECL 


early  English  cases,  a  common  carrier  could  not 
by  special  contract  exempt  itself  from  liability 
for  negligence.84  But  later  cases  decided  that  such 
a  carrier  could  by  notice  or  express  contract  ex- 
empt itself  from  liability  for  any  degree  of  neg- 
ligence;88 and  under  the  Railway  and  Canal  Traf- 
fic Act  of  1854,  it  may  exempt  itself  from  liabil- 
ity for  negligence  by  express  contract,  provided 
the  circumstances  make  such  an  exemption  just 
and  reasonable;86  but  it  cannot  do  so  by  mere  no- 
tice.87 Apart  from  statute  a  carrier  is  liable  in 
Canada,  as  in  England,  for  injury  arising  from 
negligence  in  the  execution  of  its  contract  to  carry 
unless  it  has  effectively  stipulated  that  it  shall  be 
free  from  such  liability.  The  freedom  so  to  stipu- 
late has  been  restricted  in  Canada  by  the  Railway 
Act.  Under  this  act  no  contract  restricting  liabil- 
ity for  carriage  is  to  be  valid  unless  it  is  of  a  kind 
approved  by  the  railway  board  which  is  empow- 
ered to  determine  the  extent  to  which  such  lia- 
bility may  be  impaired,  restricted,  or  limited,  and 
generally  to  prescribe  by  regulation  the  terms  and 
conditions  under  which  any  traffic  may  be  carried.88 

178,  122  Reprint  796;  Harrison  v. 
London,  etc.,  R.  Co.,  2.B.  &  S.  122, 
110  ECL  122,  121  Reprint  1018;  Si- 
mons v.  Great  Western  R.  Co.,  18 
C.  B.  805,  86  ECL  805,  139  Reprint 
1588;  Aldridge  v.  Great  Western  R. 
Co.,  16  C.  B.  N.  S.  582,  109  ECL  682, 
143  Reprint  913;  Peek  v.  North  Staf- 
fordshire R  Co.,  10  H.  L.  Cas.  473, 
11  Reprint  1109,  6  ERC  286;  Mc- 
Cance  v.  London,  etc.,  R  Co.,  7  H.  & 
N.  477,  168  Reprint  669;  Lewis  v, 
Great  Western  R.  Co.,  6  H.  &  N.  867, 
167  Reprint  1427;  McManus  v.  Lan- 
cashire, etc.,  R.  Co.,  4  H.  4  N.  827, 
167  Reprint  865;  Glenlster  v.  Great 
Western  R  Co.,  29  L.  T.  Rep.  N.  S. 
423. 

[a]  inability  for  willful  mlsoon- 
dnot  not  avoided  by  oontraofv— It  is 
not  unreasonable  to  contract  against 
liability  for  negligence  which  does 
not  amount  to  willful  misconduct. 
Glenlster  v.  Great-  Western  R  Co., 
29  L.  T.  Rep.  N.  S.  423. 

[b]  Belay  or  detention^— A  condi- 
tion in  a  ticket  that  the  company 
will  not  "under  any  circumstances 
be  held  responsible  lor  delay  or  de- 
tention, however  occasioned,  or  any 
consequences  arising  therefrom, 
protects  the  company  from  liability 
for  delay  or  detention  of  a  passenger 
even  when  caused  by  the  admitted 
negligence  of  the  company.  Duck- 
worth v.  Lancashire,  etc.,  R.  Co.,  84 
L.  T.  Rep.  N.  S.  774.  776. 

87.  Doolan  v  Midland  R.  Co.,  2 
App.  Cas.  792;  Simons  v.  Great  West- 
ern R.  Co..  18  C.  B.  805,  86  ECL  805, 
139  Reprint  1688;  Lewis  v.  Great 
Western  R.  Co.,  6  H.  &  N.  867,  167 
Reprint  1427. 

[a]  The  words  "at  passenger's 
own  risk,"  printed  on  the  face  of  a 
ticket,  and  conditions  on  the  back 
will  not  protect  a  company  from  lia- 
bility for  Injuries  to  a  passenger 
owing  to  the  negligence  of  its  serv- 
ants, where  it  is  found  that  the  pas- 
senger did  not  observe  or  read  any 
notice  on  the  ticket,  and  that  no  rea- 
sonably sufficient  notice  was  given  to 
him  that  the  ticket  contained  con- 
ditions. Hooper  v.  Furness  R.  Co., 
23   T.   L.    R.    451. 

88.  Grand  Trunk  R.  Co.  v.  Robin- 
son, [1915]  A.  C.  740,  22  DomLR  1,  19 
CanRCas  37,  31  WestLR  241  [rev  47 
Can.  S.  C.  622,  12  DomLR  696,  16 
CanRCas  264  (rev  27  Ont.  L.  290,  8 
DomLR  1002,  and  restoring  26  Ont. 
L.  437.  5  DomLR  613.  3  OntWN 
1345.  22  OntWR  290)];  Canadian  Pac. 
R.  Co.  v.  Parent,  51  Can.  S.  C.  234, 
21  DomLR  681  [dism  app  46  Que. 
Super.  319]. 

fa]  Bffeot  of  contracts— "It  can- 
not be  accurate  to  speak  .  .  .  of  a 
right    to    be    carried    without    negll- 

Ece,  as  if  such  a  right  existed  In- 
endently  of  the  contract  and  was 
en  away  by  it.     The  only   right 
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It  has  been  held  that  a  carrier  is  not  entitled  to 
impose  a  condition  limiting  liability  for  negligence 
without  giving  the  passenger  an  option  of  travel- 
ing at  a  higher  rate  of  fare  without  such  condi- 
tion,8* and  that,  if  he  elects  to  pay  the  smaller 
rate,  he  will  be  bound  by  such  condition.*0 

[J  11661  2.  Degrees  of  Negligence.  A  distinc- 
tion has  been  made  between  ordinary  negligence 
and  gross  negligence,  some  cases  holding  that  the 
carrier  may  exempt  itself  from  liability  for  the 
former,  but  not  for  the  latter.**  But  it  has  been 
held  that  this  rule  does  not  apply  in  cases  of  pas- 
sengers for  hire;*2  and  in  any  event  the  contract 
for  exemption  from  liability  must  be  in  such  terms 
as  to  leave  no  doubt  as  to  the  meaning  of  the  par- 
ties, as  it  will  not  be  construed  to  except  injuries 
occasioned  by  negligence,  unless  that  is  expressly 
stipulated.93  General  words  of  limitation  are  in- 
sufficient in  themselves  to  exempt  from  liability 
for  negligence,  as  every  presumption  is  against  an 


intention  to  contract  for  immunity  for  not  exer- 
cising ordinary  diligence  in  the  transaction  of  any 
business,  and  hence  the  general  rule  is  that  con- 
tracts will  not  be  so  construed  unless  expressed  in 
unequivocal  terms.84.  This  distinction,  however,  has 
been  rejected,*9  and  the  better  rule  disapprove! 
of  any  attempt  to  fix  degrees  of  negligence  as  re- 
gards a  carrier's  power  to  limit  its  liability.** 

[»  1156]  3.  Negligence  of  Carrier  and  That  of 
Its  Employees.  Under  the  rule  established  in  the 
New  York  courts,  a  common  carrier  may  enter  into 
special  contracts  with  its  passengers  for  exemp- 
tion from  liability  for  any  degree  of  negligence  on 
the  part  of  its  employees,  but  cannot  avoid  respon- 
sibility for  its  own  negligence;*7  and  this  rule  has 
been  followed  in  another  state*8  and  has  been  ap- 
plied in  still  other  states  where  the  limitations  are 
contained  in  passes,  the  general  rule  being  approved 
as  to  passengers  for  hire.**    But  this  distinction  has 


to  be  carried  will  be  one  which  arises 
under  the  terms  of  the  contract 
itself,  and  these  terms  must  be  ac- 
cepted in  their  entirety.  -The  com- 
pany owes  the  passenger  no  duty 
which  the  contract  is  expressed  on 
the  face  of  it  to  exclude,  and  if  he 
has  approbated  that  cdntract  by 
travelling-  under  it  he  cannot  after- 
wards reprobate  it  by  claiming  a 
right  Inconsistent  with  it.  For  the 
only  footing  on  which  he  has  been 
accepted  as  a  passejiger  is  simply 
that  which  the  contract  has  defined." 
Grand  Trunk  R.  Co.  v.  Robinson, 
[1915]  A.  C.  740,  22  PomLR  1,  19 
CanRCas  37,  31  WestLR  241  [rev  47 
Can.  S.  C.  622,  12  DomLR  696,  16  Can 
RCas  264  (rev  27  Ont.  L.  290,  8  Dom 
LR  1002,  and  restoring  26  Ont.  L.  437, 
6  DomLR  613.  3  OntWN  1345',  22  Ont 
WR    290)]. 

89.  Clarke  v.  West  Ham  Corp., 
[1909]    2  K.   B.  858. 

90.  Grand  Trunk  R.  Co.  v.  Robin- 
son, [1915]  A.  C.  740.  22  DomLR  1, 
19  CanRCas  37.  31  WestLR  241  [rev 
47  Can.  S.  C.  6&2.  12  DomLR  696, 
15  CanRCas  264  (rev  27  Ont.  L.  290, 
8  DomLR  1002.  and  restoring  26 
Ont.  L.  437.  5  DomLR  513,  3  OntWN 
1345,  22  OntWR  290)];  Clarke  v. 
West  Ham  Corp.,    [1909]   2  K.   B.  858. 

[a]  Power  of  board. — It  is  within 
the  power  of  the  railway  board  under 
the  provisions  of  the  Railway  Act 
(Can.  Rev.  St.  c  37),  to  authorize  a 
contract  relieving  the  company  from 
liability  to  one  traveling  In  charge 
of  live  stock  at  a  reduced  fare,  for 
injuries  caused  by  the  negligence  of 
the  company  or  otherwise.  Grand 
Trunk  R.  Co.  v.  Robinson,  {1915] 
A.  C.  740,  22  DomLR  1,  19  CanRCas 
87.  SI  WestLR  241  [rev  47  Can.  S.  C. 
622,  12  DomLR  696,  15  CanRCas  264 
(rev  27  Ont.  L.  290,  8  DomLR  1002, 
and  restoring  26  Ont.  L.  437,  E  Dom 
LR  513.  3  OntWN  1345,  22  OntWR 
290)  J. 

91.  111. — Chicago,  etc.,  R.  Co.  v. 
Chapman.  133  111.  96.  24  NB  417.  23 
AmSR  687,  8  LRA  608;  Wabash,  etc., 
R.  Co.  v.  Jaggerman,  115  111.  407, 
4  NB  641;  Boscowitz  v.  Adams  Ex- 
press Co.,  93  HI.  523,  34  AmR  191; 
Erie  R.  Co.  v.  Wilcox.  84  111.  239.  25 
AmR  451;  Arnold  v.  Illinois  Cent. 
R.  Co..  83  111.  273,  25  AmR  386; 
Adams  Express  Co.  v.  Stettaners.  61 
111.  184,  14  AmR  67;  Illinois  Cent. 
R.  Co.  v.  Adams,  .42  111.  474,  92  AmD 
85;  Western  Transp.  Co.  v.  Newhall, 
24  111.  466,  76  AmD  760;  Illinois 
Cent.  R.  Co.  v.  Morrison.  19  III.  136; 
Illinois  Cent.  R.  Co.  v.  Beebe.  69  111. 
A.  363  [aff  174  111.  13,  50  NE  1019.  66 
AmSR  253,  43  LRA  210];  Illinois 
Cent.  R.  CO.  v.  Jonte,  13  111.  A.  424. 
But  see  Pennsylvania  Co.  v.  Purvis, 
128  111.  A.  367  (holding  that  a  rail- 
road company  may  by  contract  ex- 
empt itself  from  liability  for  negli- 
sronc© ) 

Ind— Thayer    v.    St.    Louis,    etc.. 


R.  Co.,  22  Ind.  26,  86  AmD  409;  In- 
dianapolis, etc..  R.  Co.  v.  Remmy, 
13  Ind.  618;  Wright  v.  Gaff,  6  Ind. 
416  (all  these  cases  were  overruled 
in  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  AmR  719,  and  the  rule  was 
upheld  that  the  carrier  could  not 
limit  Its  liability  for  any  negligence. 
See  supra  5  1164  note  76). 

Mont. — John  v.  Northern  Pae.  R. 
Co.,  42  Mont.  18,  111  P  632,  32  LRANS 
86. 

N.  T. — Steers  v.  Liverpool,  etc.,  SS. 
Co.,  57  N.  T.  1,  15  AmR  453;  French 
v.  Buffalo,  etc.,  R.  Co.,  4  Keyes  108; 
Bissell  v.  New  York  Cent.  R.  Co.,  29 
Barb.  602  [rev  on  other  grounds 
26  N.  Y.  442.  82  AmD  369  and  note]; 
Smith  v.  New  York  Cent.  R.  Co..  29 
Barb.  132  [aff  24  N.  Y.  222];  Bos- 
well  v.  Hudson  River  R.  Co.,  18 
N.   Y.  Super.   699. 

S.  D. — Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  D.  668.  59  NW  346.  49  Am 
SR   898.   26   LRA  81. 

W.  Va. — Baltimore,  etc.,  R.  Co.  v. 
Skeels,  3  W.  Va.  656  [overr  Maslln  v. 
Baltimore,  etc.,  R.  Co.,  14  W.  Va. 
180.   35  AmR  748]. 

Applied  to  gratuitous  passengers 
see  infra  {  11 Eg. 

92.  Illinois  Cent.  R.  Co.  v.  Beebe. 
174  111.  13,  60  NE  1019,  66  AmSR  253, 
43  LRA  210;  Pennsylvania  Co.  v. 
Gresco.  79  111.  A.   127. 

93.  Blair  v.  Erie  R.  Co..  66  N.  Y. 
313,  23  AmR  65;  Magnln  v.  Dins- 
more,  56  N.  Y.  168;  Perkins  v.  New 
York  Cent.  R.  Co.,  24  N.  Y.  196,  82 
AmD  281. 

94.  Kenney  v.  New  York  Cent., 
etc.,  R.  Co.,  126  N.  Y.  422,  26  NB  626: 
Brewer  v.  New  York,  etc,  R.  Co.. 
124  N.  Y.  69.  26  NE  324.  21  AmSR 
647,  11  LRA  483;  Nicholas  v.  New 
York  Cent.,  etc..  R.  Co.,  89  N.  Y.  370: 
Holsapple  v.  Rome,  eta,  R.  Co.,  86 
N.  Y.  276;  Mynard  v.  Syracuse,  etc., 
R.  Co..  71  N.  Y.  180.  27  AmR  28: 
Stinson  v.  New  York  Cent.  R.  Co.,  32 
N.  Y.  333,  88  AmD  332;  Smith  v. 
New  York  Cent.  R.  Co.,  29  Barb. 
(N.  Y.)  132  taff  24  N.  Y.  222]; 
Elliott  v.  New  York  Cent.,  etc.,  R.  Co., 
11  NYS  691. 

[a]  Xiaagusge  must  be  unaaufra- 
ciSil  Where  tickets  Issued  by  a  rail- 
road company  bear  a  condition  pro- 
viding that  the  company  shall  be  re- 
leased "from  all  claims  for  damages 
for  personal  Injuries  from  whatever 
cause."  the  language  is  not  suffi- 
ciently plain  and  unequivocal  to  re- 
lease the  railroad  from  liability  for 
injuries'  resulting  to  a  passenger  from 
its  negligence.  Dow  v.  Syracuse. 
etc..  R.  Co.,  81  App.  Div.  862,  80 
NYS   941. 

95.  New  York  Cent.  R.  Co.  v. 
Lockwood.  17  Wall.  (U.  S.)  857.  21 
L.  ed.  627;  Philadelphia,  etc..  R.  Co. 
v.  Derby,  14  How.  (U.  S.)  468.  14  L. 
ed.  502;  Griswold  v.  New  York,  etc., 
R.  Co..  53  Conn.  371.  4  A  261.  56 
AmR  116. 


[a]  Distinction  too  vague.— The 
word  "negligence."  used  In  a  stipula- 
tion for  exemption,  is  used  In  its 
generic  sense  and  comprehends  all 
degrees.  The  distinction  between 
ordinary  and  gross  negligence  Is  too 
artificial  and  vague  for  clear  defini- 
tion or  practical  application.  Gris- 
wold v.  New  York,  etc.,  R.  Co.,  SI 
Conn.   271.   4   A   261,   55   AmR   115. 

90.  See  cases  supra  f  1164.  notes 
75-77. 

97.  Wilson  v.  New  York  Cent, 
etc..  R.  Co.,  97  N.  Y.  87:  Blair  v. 
Erie  R.  Co.,  66  N.  Y.  313.  23  AmR  55: 
Steers  v.  Liverpool,  etc.,  SS.  Co.,  57 
N.  Y.  1,  15  AmR  463;  Poucher  v. 
New  York  Cent.  R.  Co.,  49  N.  Y.  263. 
10  AmR  364;  Stinson  v.  New  York 
Cent.  R.  Co.,  32  N.  Y.  383,  88  AmD 
332;  Bissell  v.  New  York  Cent.  R. 
Co.,  25  N.  Y.  442.  82  AmD  369  Jrer 
29  Barb.  602]-  Smith  v.  New  York 
Cent  R.  Co.,  24  N.  Y.  222;  Perkins 
,v.  New  York  Cent.  R.  Co..  24  N.  T. 
196,  82  AmD  281;  Wells  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  181  [aff  2( 
Barb.  641]:  French  v.  Buffalo,  etc., 
R.  Co.,  4  Keyes  (N.  Y.)  108;  Ander- 
son v.  Erie  R.  Co.,  171  App.  Div.  187. 
157  NYS  740  Coppock  v.  Long  Island 
R.  Co..  89  Hun  186,  34  NYS  1039. 

[a]  Soon*  of  the  rule  generally. — 
"The  principle  being  established  that 

farties  may  lawfully  enter  Into  con- 
racts  of  this  nature,  there '  Is  no 
limit  to  the  extent  and  variety  of 
modification  which  may  be  given  to 
such  contracts.  The  passenger  may 
assume  all  risks  arising  from  the 
condition  of  the  track,  or  from  the 
condition  of  the  locomotives,  or  of 
the  cars,  or  all  risks  from  the  negli- 
gence of  the  agents,  of  all  of  them, 
or  of  any  class  of  them.  There  Is 
no  danger  which  the  party  may  en- 
counter, resulting  from  the  journey, 
which  he  may  not  assume  the  respon- 
sibility of,  and  he  may  assume  all  or 
any  portion  of  It."  Bissell  v.  New 
York  Cent.  R.  Co.,  25  N.  Y.  442,  445. 
82  AmD  369   [rev   29   Barb.   602]. 

[b]  Defective  rail  Even  if  a  re- 
lease by  a  passenger  Is  invalid  as  to 
the  negligence  of  the  company  or  the 
directors,  negligence  in  permitting 
a  defective  rail  to  be  used,  unknown 
to  the  company,  is  that  of  Its  serv- 
ants, as  to  which  the  release  Is  valid. 
Anderson  v.  Erie  R  Co..  171  App. 
Div.   687.  167  NYS  740. 

98.  Kinney  v.  New  Jersey  Cent. 
R.  Co..  32  N.  J.  L.  407.  90  AmD  675. 
[aff  34  N.  J.  L.  613.  3  AmR  265]: 
Ashmore  v.  Pennsylvania  Steam 
Towing,  etc.,  Co..  28  N.  J.  L.  180. 

99.  Conn. — Griswold  v.  New  York, 
etc.,  R.  Co.,  53  Conn.  371.  4  A  261.  65 
AmR  116. 

La. — Higgins  v.  New  Orleans,  etc, 
R.  Co..  28  La.  Ann.  133. 

Me. — Rogers  v.  Kennebec  Steam- 
boat Co..  86  Me.  261.  29  A  1069.  » 
LRA   491. 

Mass. — Qulmby  v.  Boston,  etc..  S. 


For  later  oases,  developments  and  ananges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1156-1157] 


CARRIERS 


[10  C.  J.]     719 


been  repudiated  by  other  courts.1  • 

[J  1157]  4.  Applications  of  Bole  to  Particular 
Classes  of  Passengers — a.  In  General  The  gen- 
eral rule  that  a  common  carrier  cannot  exempt  it- 
self from  liability  for  negligence  is  applicable  to 
passengers  who,  although  not  paying  the  regular 
fare,  are  carried  on  so-called  passes  in  return  for 
some  benefit  or  advantage  to  the  carrier,'  as  where 
the  pass  is  given  to  the  carrier's  employee  as  part 
of  his  compensation;3  and  it  has  been  held  that 
the  acceptance  by  a  minor  of  a  pass  containing 
such  an  exemption  does  not  relieve  the  carrier 
from  liability  for  negligence.*  But  the  circum- 
stances  of  the  particular  case  may  be   such,   as 


where  the  carrier  grants  special  privileges  or  ren- 
ders special  services,  that  a  contract  exempting  it 
from  liability  for  negligence  may  be  valid,  even  in 
the  case  of  a  passenger  for  hire.  It  has  been  held 
that  such  a  contract  is  valid  when  made  in  consid- 
eration of  reduced  fare.* 

A  contract  with  a  passenger  on  a  freight  train, 
whereby  the  carrier  is  exempted  from  liability  for 
injuries  received  by  the  passenger  while  riding  on 
such  train,  is  against  public  policy  and  void,  ex- 
cept where  the  train  is  one  from  which  passengers 
are  excluded  except  by  special  permission;8  and 
under  some  statutes  the  carrier  may  limit  its  lia- 
bility in  such  cases  except  as  to  willful  negligence* 


Co.,  160  Mass.  366,  23  NE  206,  6  LRA 
846. 

Wash. — Muldoon  v.  Seattle  City  R. 
Co.,  7  Wash.  528,  36  P  422,  38  AroSR 
1)01.   22   LRA  794. 

Wis. — Annas  v.  Milwaukee,  etc.. 
R.  Co..  «7  Wla.  46,  30  NW  282,  63 
AraR  848. 

1.  Oulf,  etc.,  R.  Co.  v.  McOown, 
86  Tex.  640,  844,  (where  the  court, 
commenting  on  the  distinction,  said: 
"In  the  nature  of  things,  every  cor- 
poration must  act  solely  through 
agents,  and  that  their  powers  and 
duties  may  differ  In  degree,  It  seems 
to  us,  should  make  no  difference.  In 
so  far  as  duties  and  liabilities  to  pas- 
sengers, whether  free  or  paying  full 
fare,  are  concerned.  The  true  In- 
quiry, at  last,  is,  did  the  Injury  re- 
sult from  the  negligence  of  any 
agent  of  the  corporation,  while  act- 
ing within  the  scope  of  his  employ- 
ment? .  .  .  The  negligence  of  the 
agent,  of  whatsoever  grade,  as  to 
matters  within  the  scope  of  his  em- 
ployment, with  reference  to  pas- 
sengers, Is  the  negligence  of  the  cor- 
poration Itself,  which,  all  the  Ameri- 
can cases  agree.  Axes  a  liability 
which  the  carrier  cannot  be  per- 
mitted to  avoid  by  contract").  See 
also  cases  supra  notes  76-77. 

2.  U.  S. — Grand  Trunk  R.  Co.  v. 
Stevens.   95  U.  S.   666.  24   L.  ed.   636. 

111. — Nelson  v,  Chicago,  etc.,  R  Co., 
184  111.  A.  489. 

Ind. — Mallott  v.  Weston,  61  Ind.  A. 
£72,  98   NE  127. 

La. — Higgins  v.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  133. 

lie. — Buckley  v.  Bangor,  etc..  R 
Co.,  113  Me.  184,  93  A  66,  LRA1916 
A  617  and  note. 

Mo. — Powell  v.  Union  Pac  R.  Co., 
2S3  Mo.  420.  164  SW  628. 

N.  T. — Dow  v.  Syracuse,  etc.,  R. 
Co..   81   App.  Dlv.  362.  80  NTS  941. 

Pa. — Camden,  etc.,  R,  Co.  v.  Bausch, 
4  Pa.  Cas.  618,  7  A  731. 

S.  C. — Nickles  v.  Seaboard  Air 
Line  R.  Co.,  74  S.  C.  102,  64  SB  265. 

Utah. — Williams  ▼.  Oregon  Short 
Line  R.  Co..  18  Utah  210,  64  P  991. 
72  AmSR  777. 

fa]  Bale  applied. — (1)  The  above 
rule  applies  to  a  pass  given  to  an 
attorney  in  consideration  of  an 
agreement  not  to  accept  any  cases 
against  the  company.  Powell  v. 
Union  Pac.  R.  Co.,  266  Mo.  420.  164 
SW  828.  (2)  A  railroad,  issuing  a 
pass  as  part  of  the  benefits  for  plain- 
tiff's company  locating  Its  factories 
on  the  railroad,  acts  as  a  common, 
not  as  a  private,  carrier,  and  a  re- 
lease in  the  pass  of  claims  for 
injuries  is  not  binding.  Malott  v. 
Weston,  51  Ind.  A.  572.  98  NE  127. 
<3)  Where,  by  agreement  between  a 
railroad  company  and  a  landowner, 
the  railroad  agrees,  in  consideration 
of  a  grant  of  right  of  way.  to  give 
the  landowner  transportation  for  life, 
on  the  sole  condition  that  her  right 
to  transportation  shall  be  forfeited 
if  tickets  are  presented  by  anyone 
save  herself,  and  the  tickets  given 
the  landowner  bear  a  provision  ex- 
empting the  railroad  from  liability 
for  injuries,  such  condition  Is  not 
binding  on  the  landowner,  in  an  ac- 
tion by  her  for  Injuries  owing  to  the 
road's  negligence,  since  it  is  without 
consideration,  and  her  acceptance  of 


the  tickets  does  not  Indicate  an  in- 
tention or  her  part  to  assent  to  the 
terms  thereof.  Dow  v.  Syracuse, 
etc.,  R.  Co.,  81  App.  Dlv.  362,  80  NTS 
941. 

fbj  Where  there  la  a  valid  con- 
sideration for  a  pass  given  by  a  rail- 
road company,  conditions  printed  on 
such  pass,  exempting  the  company 
from  responsibility  for  the  negli- 
gence of  its  servants,  do  not  bind 
the  passenger  and  should  not  be  ad- 
mitted In  evidence  In  an  action  for 
damages  for  Injuries  caused  by  neg- 
ligence. Williams  v.  Oregon  Short 
Line  R.  Co.,  18  Utah  210,  64  P  991, 
72  AmSR  777. 

Drovers'  pass  see  infra  }  1160. 

3.  111.— Kllnck  v.  Chicago  City  R. 
Co.,  177  111.  A.  165  [aff  262  111.  280, 
104  NB  669]. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
v.  Isgrig,  181  Ind.  211,  104  NE  60. 

Mass.— Dugan  v.  Blue  Hill  St.  R. 
Co.,  193  Mass.  431,  79  NB  748. 

Mich. — Eberts  v.  Detroit,  etc.,  R. 
Co..  151  Mich.  260.  115  NW  43. 

N.  T. — Gill  v.  Erie  R.  Co.,  151  App. 
Dlv.  131.  136  NTS  365  [rears  den  152 
App.  Dlv..  904  mem,  136  NTS  1136 
mem]. 

Wash.— rHarrls  ▼.  Puget  Sound 
Electric  R.  Co.,  62  Wash.  289,  100  P 
838;  Peterson  v.  Seattle  Tract.  Co.,  23 
Wash.  615,  63  P  639,  65  P  643,  53  LRA 
686. 

[a]  Improper  Ose  of  pass*— An 
employee  traveling  on  a  pass  from 
the  place  where  he  was  transacting 
the  carrier's  business  to  the  place 
where  his  wife  was  stopping  was  not 
traveling  In  violation  of  terms  of  the 

riass,  within  the  limitations  of  llabll- 
ty  expressed  therein.  QUI  v.  Brie  R. 
Co..  151  App.  Div.  131.  136  NTS  355 
[rearg  den  152  App.  Div.  904,  136 
NTS  1136  mem]  (holding  also  that, 
where  a  railroad  traffic  adjuster  was 
Injured  while  traveling  to  a  place 
where  his  wife  waa  stopping,  the  in- 
ference was  permissible  that  the  trip 
was  not  exclusively  for  his  own 
pleasure  and  profit,  but  to  enable  him 
to  recuperate  in  order  that  he  might 
be  of  better  service  to  his  employer). 

[b]  ataployee  may  heoome  pas- 
senger for  hire. — A  person  may  at 
one  time  be  an  employee  when  pass- 
ing over  a  railroad,  and  at  another 
time  in  passing  over  the  same  road 
be  a  passenger,  although  continuing 
all  the  while.  In  a  popular  sense,  In 
the  employment  of  the  railroad  com- 
pany: and  where  such  a  person  Is 
traveling  for  his  own  pleasure  on  a 
pass  given  to  the  employees  of  the 
road  to  be  so  used,  he  Is  a  passenger 
for  hire,  and  the  railroad  company  is 
liable  in  damages  for  injury  to  him 
resulting  from  the  gross  negligence 
of  its  engineer,  notwithstanding  a 
condition  In  the  pass  purporting  to 
exempt  the  carrier  from  liability  for 
negligence.  Doyle  v.  Fltchburg  R. 
Co..  162  MasB.  66.  87  NE  770,  44  Am 
SR  335,  25  LRA  157. 

4.  Pennsylvania  Co.  v.  Purvis, 
128  111.  A.  367. 

6;  Hosmer  v.  Old  Colony  R.  Co., 
166  Mass.  506.  81  NE  652;  Lacka- 
wanna, etc.,  R.  Co.  v.  Chenewlth,  52 
Pa.  382.  91  AmD  168. 

[a]  Biding  In  baggage  oar. — A 
contract  by  which  a  passenger,  per- 
mitted as  a  special  privilege  to  ride 


in  the  baggage  car,  releases  the  car- 
rier from  liability  for  injuries  re- 
ceived by  him  while  so  riding  Is 
valid.  Hosmer  v.  Old  Colony  R.  Co., 
156  Mass.  506,  31  NE  662. 

[b]  Freight  ear  attached  to  pas- 
senger train. — An  agreement  with 
the  owner  of  a  freight  car  that  he 
shall  be  allowed  to  attach  his  car  to 
a  passenger  train,  with  the  condition 
that  he  will  release  the  agent  of  the 
carrier  from  all  liability  for  so  do- 
ing, will  not  relieve  the  carrier  from 
liability  to  him  as  a  passenger  for 
any  injury  received  not  occasioned 
by  his  car  being  so  attached.  Lack- 
awanna, etc,  R.  Co.  v.  Chenewlth,  62 
Pa.  382.  91  AmD  168. 

•.  Anderson  v.  Erie  R  Co.,  171 
App.  Dlv.  687,  157  NTS  740;  Clarke 
v.  West  Ham  Corp.,  [1909]  2  K.  B. 
868.  But  see  supra  J  11(4  text  and 
note  77. ' 

7.  Ga. — Georgia  Cent.  R.  Co.  v. 
Almand,  116  Ga.  780,  43  SE  67;  Geor- 
gia Cent.  R  Co.  v.  Lippman,  110  Ga. 
666,  36  SE  202.  50  LRA  673. 

Ky. — Louisville,  etc.,  R.  Co.  V.  Bell, 
100   Ky.    203,    38    SW   3,    18   KyL   785. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co.,  113  Me.  164,  98  A  65,  LRA1916A 
617. 

Or. — Richmond  v.  Southern  Pac. 
Co.,  41  Or.  64,  67  P  947,  93  AmSR 
694.  67  LRA  616. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Rogers,  21  Tex.  Civ.  A.  605,  53  SW 
366.  24  Tex.  Civ.  A.  282,  60  SW  61. 

8.  Southern  R.  Co.  v.  Decker,  5 
Ga.  A.  21,  62  SE  678:  Arnold  v.  Illi- 
nois Cent.  R  Co..  83  111.  273,  25  AmR 
386;  Van  Auken  v.  Michigan  Cent.  R 
Co.,  182  Mich.  831,  148  NW  819;  Chl- 
oago,  etc..  R.  Co.  v.  Mann,  78  Nebr. 
541,  111  NW  379. 

[a]  Construction  of  agreements— 
An  agreement  by  one  holding  a  spe- 
cial permit  to  assume  the  risks  inci- 
dent to  boarding  the  caboose  of  such 
a  train  at  any  place  where  it  may  be 
stopped  for  conducting  the  freight 
business  of  the  company  Is  not  a 
limitation  of  the  carrier's  liability 
for  Its  own  negligence.  Chicago, 
etc..  R.  Co.  v.. Mann,  78  Nebr.  541,  111 
NTt"  879 

[b]  A  permit  to  rids  on  freight 
engines  to  learn  the  road  and  the 
duties  of  an  engineer,  at  the  party's 
own  risk,  does  not  cover  an  injury 
not  due  to  any  risk  of  riding  on  the 
engine.  Southern  R.  Co.  v.  Decker, 
t  5a.  A.  21.  «2  SE  678. 

[c]  Xiogglag  roads— Where  a  rail- 
road company  operates  a  logging 
branch.  It  may  refuse  to  accept  and 
transport  passengers  on  log  trains, 
except  on  their  signing  a  release  as- 
suming all  risk  of  injury  from  acci- 
dents. Van  Auken  v.  Michigan  Cent. 
R.  Co.,  182  Mich.  331,  148  NW  819. 

».  See  statutory  provisions.  And 
see  cases  infra  this  note. 

[a]  In  Kansas  (l)  L.  (1907)  *. 
274,  which  provides  that  freight 
trains  to  which  a  caboose  Is  attached 
may  transport  passengers,  and  which 
permits  railroad  (companies  to  limit 
their  liability  to  passengers  on  sucr 
trains,  except  for  willful  negligence, 
does  not  give  the  right  to  such  com- 

fianies  to  demand  a  release  of  llabll- 
ty  from  a  Dassenger  on  a  mixed 
train  consisting  of  freight  cars,  a 
passenger  coach,  and  a  combination 
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[$  1158]  b.  Gratuitous  Passengers;  Free  Passes.10 
There  is  a  great  contrariety  of  opinion  in  the  United 
States  as  to  the  validity  of  a  stipulation  in  a  free 
pass  exempting  the  carrier  from  liability  for  injury 
occasioned  by  the  negligence  of  itself  or  its  em- 
ployees, the  question  being  much  confused  and  em- 
barrassed by  imperfect  and  unsuccessful  attempts  to 
maintain  the  theory  of  degrees  of  negligence,  and  to 
distinguish  between  the  different  grades  of  officers 
and  employees  of  the  corporation.  In  England  it 
is  well  established  that  the  carrier  has  full  power 
thus  to  provide  against  liability,  and  a  condition 
in  the  pass  that  the  passenger  travels  "at  his  own 
risk"  will  exclude  everything  for  which  the  com- 
pany would  otherwise  have  been  responsible;12  and 
such  a  stipulation  in  a  free  pass  is  held  valid  and 
binding  on  the  passenger  by  probably  most  of  the 
courts  in  the  United  States,  and  precludes  the  pas- 
senger from  recovering  for  injuries  whether  caused 


by  the  carrier's  negligence  or  otherwise;1*  and  this 
rule  has  been  held  to  apply,  although  notice  of  such 
stipulation  may  not  have  been  brought  home  to  the 
passenger,14  and  notwithstanding  the  giving  of  the 
pass  is  a  breach  of  the  federal  statutes  relating  to 
interstate  commerce.15  It  has  also  been  held  that 
this  rule  applies  to  a  pass  given  to  a  person  exempt 
from  the  provision  of  the  Interstate  Commerce  Act, 
prohibiting  the  giving  of  passes;1"  and  that  such 
a  stipulation  is  not  abrogated  by  the  purchase  of 
a  ticket  for  a  drawing  room  car.  But  such  a  stipu- 
lation in  a  pass  is  of  no  effect  as  against  a  statute 
giving  damages  to  the  widow  and  next  of  kin  of  a 
passenger  where  death  results  from  the  negligence 
of  the  carrier  and  its  employees.18 

Gross  negligence.  Some  courts,  while  conceding 
the  right  to  make  such  exemption  in  cases  of  or- 
dinary negligence,  refuse  to  apply  the  principle  in 
cases  of  willful,  wanton,  or  gross  negligence;19  and 


car,      regularly     operated,      carrying 

?assengers  and  stopping  at  plat- 
orma  as  passenger  trains  usually 
do.  Schwartz  v.  Missouri,  etc.,  R. 
Co.,  83  Kan.  30.  109  P  767.  (2) 
Where  a  passenger  rides  on  a  freight 
train,  under  L.  (1907)  p  444  c  274, 
the  railroad  has  no  right  to  require 
him  to  give  a  release  different  from 
that  designated  by  the  statute,  nor 
to  refuse  to  accept  a  passenger  be- 
cause he  declines  to  give  such  a  re- 
lease. Davis  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  505,  106  P  288. 

10.  Exemption  In  pass  of  private 
carrier  see  supra  S  11K4. 

11.  See  Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440.  461.  24  SCt  408. 
48  L.  ed.  513  [rev  116  Fed.  324,  54 
CCA  196]  (where  the  court,  said: 
"This  dues  t  Ion  has  received  the  con- 
sideration of  many  courts  and  been 
answered  In  different  and  opposing 
ways").  See  also  supra  39  1166, 
1156. 

18.  Hall  v.  North  Eastern  R.  Co., 
L.  R.  10  Q.  B.  437:  Gallin  v.  London, 
etc.,  R.  Co.,  L.  R.  10  Q.  B.  212;  Mc- 
Cawley  v.  Furness  R.  Co.,  L.  R.  8 
Q.  B.  67. 

13.  U.  S. — Charleston,  etc.,  R.  Co. 
v.  Thompson.  234  U.  S.  676,  34  SCt 
964,  58  L.  ed.  1476  [rev  13  Ga.  A.  541. 
79  SB  242];  Boering  v.  Chesapeake 
Beach  R.  Co.,  193  U.  S.  442,  24  SCt 
615,  48  L.  ed.  742  [aff  20  App.  (D.  C.) 
600]-  Northern  Pac.  R.  Co.  v.  Adams, 
192  U.  S.  440,  24  SCt  408,  48  L.  ed. 
513  [rev  116  Fed.  324,  54  CCA  196]; 
Shelton  v.  Canadian  Northern  R.  Co., 
189  Fed.  153;  Duncan  v.  Maine  Cent. 
R.  Co.,  113  Fed.  508. 

Cal. — Walther  v.  Southern  Pac. 
Co.,  159  Cal.  769,  116  P  61,  37  LRA 
NS  235  and  note. 

Conn. — Griswold  v.  New  York,  etc., 
R.  Co.,  53  Conn.  371,  4  A  261,  55  AmR 
116. 

111. — Chicago,  etc.,  R.  Co.  v.  Hawk, 
36  111.  A.  327  [rev  on  other  grounds 
138  111.  37,  27  NE  450  (aff  147  111.  399, 
35  NE  139)]. 

Ind. — Payne  v.  Terre  Haute,  etc., 
R.  Co.,  157  Ind.  616,  62  NE  472,  66 
LRA  472  [aff  (A.)  60  NE  362];  Ma- 
lott  v.  Weston,  61  Ind.  A.  672,  98  NE 
127. 

La. — Hfgglns  v.  New  Orleans,  etc., 
R.  Co.,  28  La.  Ann.  133. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co.,  113  Me.  164,  93  A  66,  LRA1916A 
617;  Rogers  v,  Kennebec  Steamboat 
Co.,  86  Me.  261,  29  A  1069.  25  LRA 
491. 

Mass. — Dugan  v.  Blue  Hill  St.  Ry. 
Co..  193  Mass.  431.  79  NE  748; 
Quimby  v.  Boston,  etc.,  R.  Co.,  160 
Mass.   865.   23  NE  205,   5   LRA   846. 

N.  J. — Kinney  v.  New  Jersey  Cent. 
R.  Co.,  34  N.  J.  L.  613,  3  AmR  266; 
Kinney  v.  New  Jersey  Cent.  R.  Co., 
32  N.  J.  L.  407,  90  AmD  675  [aff  34 
N.    J.    L.    513.   3   AmR   2651. 

N.  Y. — Ulrlch  v.  New  York  Cent., 
etc.,  R.  Co..  108  N.  Y.  80,  15  NE  60, 
2    AmSR    369;    Bissell    v.    New    York 


Cent.  R.  Co.,  25  N.  Y.  442.  82  AmD 
369  and  note;  Perkins  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  196.  82  AmD 
282;  Wells  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  181;  Gill  v.  Erie  R.  Co.,  151 
App.  Div.  131,  135  NYS  356  [rearg 
den  152  App.  Div.  904  mem.  136  NYS 
1135  mem  :  Hodge  v.  Rutland  R.  Co., 
112  App.  Div.  142,  97  NYS  1107,  115 
App.  Div.  881  mem,  100  NYS  764 
mem. 

Wash. — Muldoon  v.  Seattle  City  R 
Co.,  10  Wash.  311,  38  P  995.  45  Am 
SR  787.  7  Wash.  628.  35  P  422,  38 
AmSR  901.   22   LRA  794. 

Wis. — Annas  v.  Milwaukee,  etc.,  R. 
Co.,  67  Wis.  46,  30  NW  282,  58  AmR 
848;  Lawson  v.  Chicago,  etc.,  R.  Co., 
64  Wis.  -447,  24  NW  618,  64  AmR  634. 

[a]  Xniou  for  rule. — "The  prop- 
osition that  whoever  for  his  own 
advantage  or  profit,  accepts  free 
transportation  must  abide  the  condi- 
tions on  which  it  is  issued,  is  sup- 
ported by  the  holding  that  one  who 
purely  for  his  own  convenience  uses 
a  railroad  track  or  yard  for  a  pas- 
sageway must  take  the  license  on 
the  terms  of  risk  with  which  It  Is 
granted.  .  .  .  Not  only  Is  no 
principle  of  public  policy  subverted 
by  denying  the  holder  of  a  free  pass 
the  right  to  repudiate  his  contract, 
but  there  is  sound  public  policy  In 
holding  him  to  It.  The  expenses  of 
operating  railroads  are  borne  by  the 
general  public, — that  is,  by  the  pa- 
trons who  pay.  In  so  far  as  persons 
stand  aloof  from  the  general  public 
they  Increase  the  burden  or  at  least 
postpone  the  day  of  lower  rates.  If 
the  pass-takers,  in  addition,  were  al- 
lowed to  recover  Judgments  for  per- 
sonal Injuries  by  disavowing  their 
agreements,  they  would  be  making 
a  positive  Increase  of  disbursements, 
to  be  borne  ultimately  by  the  gen- 
eral public."  Payne  v.  Terre  Haute, 
etc.,  R.  Co.,  157  Ind:  616,  620,  62  NE 
472,   66   LRA  472. 

[b]  The  public  policy  of  the 
United  States,  as  declared  by  the 
supreme  court,  allows  a  railroad 
company  to  exempt  itself  from  lia- 
bility even  for  its  own  negligence  in 
the  case  of  a  person  traveling  on  a 
free  pass.  Shelton  v.  Canadian 
Northern  R.  Co.,   189  Fed.   153. 

[c]  Notice  of  exemption^— The 
fact  that  a  foreman  of  a  street  car 
company  had  at  previous  times  noti- 
fied an  employee  when  giving  htm  a 
pass,  that  "he  had  to  ride  at  his  own 
risk,  and  that  the  company  was  en  ■ 
tirely  blameless,"  la  not  notice  to  the 
employee  of  a  claim  by  the  company 
of  exemption  from  liability  on  all 
subsequent  occasions  on  which  he 
used  the  cars  without  pay.  Pen- 
dergast  v.  Union  R.  Co.,  10  App.  Div. 
207,   41   NYS   927. 

14.  Boering  v.  Chesapeake  Beach 
R.  Co.,  193  UT  8.  442,  24  SCt  615.  48 
L.  ed.  742  [aff  20  App.  (D.  C.)  600]; 
Rogers  v.  Kennebec  Steamboat  Co., 
86   Me.  261.   29  A   1069.   25  LRA   491; 


Quimby  v.   Boston,  etc.,   R.  Co.,  150 
Mass.  366,  23  NE  206,  5  LRA  846. 

[a]  Illustration. — In  the  absence 
of  testimony,  in  an  action  against  a 
railroad  company  by  a  wife  for  inju- 
ries sustained  while  riding  on  a  pass, 
to  show  that  the  pass  had  been  is- 
sued to  plaintiff  under  conditions 
sufficient  to  make  her  carriage  one 
for  hire  in  any  legal  sense,  It  is  not 
error  for  the  trial  court  to  refuse  to 
permit  the  husband  of  plaintiff  to 
show  that  she  had  not  seen  the  con- 
dition printed  on  the  back  of  the 
pass,  and  that  she  had  never  as- 
sented to  his  waiving  her  right  to 
recover  for  Injuries  occasioned  by 
the  negligence  of  the  company  or 
otherwise,  or  to  refuse  to  Instruct 
the  Jury  that  they  should  disregard 
the  conditions  on  the  back  of  the 
pass,  and  find  for  plaintiff,  "if  she 
never  had  aeen  or  Known,  prior  to 
the  accident,  of  the  contents  of  the 
pass  or  ticket  which  her  husband 
showed  to  the  conductor  as  entitling 
her  to  ride  on  defendant's  road." 
Boering  v.  Chesapeake  Beach  R.  Co., 
193  U.  S.  442,  24  SCt  515.  48  L.  ed. 
742   [aff  20  App.   (D.  C.)  500]. 

[b]  Pm  need  not  be  road.  One 
who  takes  transportation  under  a 
free  pass  containing  a  condition  that 
he  assumes  all  risk  of  personal  in- 
jury is  deemed  to  have  accepted  It 
on  that  condition,  whether  he  has 
read  It  or  not.  Rogers  v.  Kennebec 
Steamboat  Co.,  86  Me.  261,  29  A 
1069,   25   LRA   491. 

IS.  Duncan  v.  Maine  Cent.  R.  Co, 
113  Fed.  508. 

18.  Charleston,  etc.,  R.  Co.  v. 
Thompson,  234  U.  S.  576,  34  SCt  914. 
58  L.  ed.  1476  [rev  13  Ga.  A.  541.  7> 
SE  242];  Morris  v.  West  Jersey,  etc, 
R.  Co.,  87  N.  J.  L.  579.  94  A  693. 

[a]  Wife  of  employe*. — A  car- 
rier may  validly  stipulate  in  a  pass 
for  interstate  transportation  Issued 
to  the  wife  of  an  employee  under  the 
Interstate  Commerce  Act.  that  It 
shall  not  be  liable  for  negligent  In- 
Jury  to  her  person.  Charleston,  etc, 
R.  Co.  v.  Thompson,  234  U.  S.  576.  14 
SCt  964,  68  L.  ed.  1476  [rev  II  Ga.  A. 
541.   79    SE   242]. 

17.  Ulrlch  v.  New  York  Cent,  etc. 
R.  Co.,  108  N.  Y.  80,  16  NE  60,  2  Am 
SR  369   [rev  13  Daly  1291. 

18.  Tingley  v.  Long  Island  R  Co.. 
109  App.  Div.  793,  96  NYS  865.  IT 
NYAnnCas  440;  Parent  v.  Canadian 
Pac.  R.  Co.,  46  Que.  Super.  319  [app 
dlsm  51  Can.  S.  C.  234,  21  DomLR 
681]. 

19.  U.  S. — Northern  Pac.  R.  Co.  v. 
Adams,  192  U.  S.  440,  24  SCt  408.  4« 
L.  ed.  513  [rev  116  Fed.  324.  64  CCA 
196]. 

Cal. — Walther  v.  Southern  Pac.  R 
Co..  169  Cal.  769,  116  P  51,  37  LRAN8 
236  and  note. 

III. — Toledo,  etc.,  R.  Co.  v.  Beggs. 
86  111.  80,  28  AmR  613;  Illinois  Cent. 
R.  Co.  v.  Read.  87  111.  484,  87  AmD 
260;  Illinois  Cent  R.  Co.  v.  O'Keefe. 


For  later  oases,  developments  and  onanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  some  jurisdictions  this  rule  is  declared  by 
statute.20 

Negligence  of  managing  officers  or  directors. 
Some  authorities  hold  that  suoh  a  stipulation  will 
protect  the  carrier  against  the  negligence  of  any 
of  its  servants  and  agents  other  than  its  managing 
officers  or  directors,  the  latter  being  regarded  as 
identical  with  the  corporation  itself.21 

Denying  validity  of  exemption  in  toto.  Accord- 
ing to  still  other  authorities,  all  fine  discrimina- 
tions in  regard  to  the  degrees  of  negligence22  and 
grades  of  agents23  are  discarded,  and  all  suoh  stipu- 


lations are  held  to  be  contrary  to  public  policy  and 
therefore  void ;"  and  in  some  jurisdictions  this  rule 
is,  in  effect,  prescribed  by  constitution  or  statute.25 

Illegal  pass.  Where  a  free  pass  is  illegal,  a  stipu- 
lation therein  exempting  the  carrier  from  liability 
for  injuries  caused  by  its  negligence  is  a  nullity.2* 

[i  1159]  c.  Employees  of  Others  in  General. 
Where  a  carrier  transports  the  employees  of  others, 
under  special  contracts  with  the  employer,  a  condi- 
tion in  such  contract  exempting  the  carrier  from 
liability  for  injuries  caused  by  its  negligence  to 
such  employees  is  valid;27  and  where  the  employee 


(3  111.  A.  102  irev  108  111.  115.  48  NE 
294.    61   AmSR  68.   39  LRA  1481. 

Ind. — Indiana  Cent.  R.  Co.  v. 
Mundy.  31  Ind.  48,  83  AmD  339. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Smith,  38  OkL  157,  182  P  494.  Ann 
Casl915C   620   and   note. 

Tenn. — Marshall  v.  Nashville  R., 
etc..  Co..  118  Tenn.  264.  101  SW  419, 
9  LRANS  1246,  12  AnnCas  675  and 
note. 

Que. — Bergevln  v.  Quebec,  etc.,  R. 
Co.,    43  Que.  Super.  38. 

"By  the  great  weight  of  au- 
thority ...  In  the  absence  of 
provision  to  the  contrary,  such  a 
contract  of  exemption  from  liability 
for  negligence  Is  upheld,  at  least  so 
far  as  any  except  what  Is  called  in 
the  opinions  wanton,  or  willful,  or 
gross  negligence  Is  concerned.  In  the 
case  of  a  passenger  who  Is  carried 
solely  as  a  matter  of  favor,  and 
without  any  compensation  or  advan- 
tage whatever  to  the  carrier."  Wal- 
ther  v.  Southern  Pac.  Co..  169  Cal. 
7(9.  773,  116  P  51,  37  LRANS  235  and 
note. 

[a]  Xdable  only  as  mandatary- — A 
carrier,  carrying  one  gratuitously, 
and  therefore  occupying  as  to  him 
the  position  of  a  mandatary,  and  not 
that  of  a  common  carrier.  Is  liable 
to  him.  under  their  agreement  that 
he  shall  ride  at  his  own  risk,  only 
where  injury  to  him  Is  caused  by  its 
willful,  reckless,  wanton,  or  gross 
negligence.  Marshall  v.  Nashville 
B~.  etc.,  Co..  118  Tenn.  254,  101  SW 
419.  9-  LRANS  1246,  12  AnnCas  675 
and  note. 

Degrees  of  negligence  generally  see 
supra  I  1155. 

30.  See  statutory  provisions.  And 
see  Walther  v.  Southern  Pac.  Co.,  159 
Cal.  769,  116  P  51,  37  LRANS  236  and 
note. 

[a]  Xa  California  Civ.  Code  (  2175, 
providing  that  a  common  carrier 
cannot  be  exonerated,  by  any  agree- 
ment made  in  anticipation  thereof, 
from  liability  for  gross  negligence, 
fraud,  or  willful  wrong  of  Itself  or 
Its  servants,  prevents  a  carrier  from 
contracting  against  liability  for  the 
character  of  negligence  referred  to  In 
the  statute,  as  against  one  who  is 
carried  without  any  compensation 
whatever.  Walther  v.  Southern  Pac. 
Co.,  159  Cal.  769,  116  P  51,  37  LRANS 
235. 

81.  Kinney  v.  New  Jersey  Cent.  R. 
Co..  32  N.  J.  L.  407.  90  AmD  676  [aft 
34  N.  J.  L.  613,  3  AmR  265];  Perkins 
v.  New  York  Cent.  R.  Co.,  24  N.  Y. 
196.  82  AmD  281  and  note;  Wells  v. 
New  York  Cent  R.  Co.,  24  N.  Y.  181 
[aft  26  Barb.  641], 

"A  distinction  is  no  doubt  to  be 
made,  between  the  directors  or  man- 
aging officers  of  a  corporation  and 
its  subordinate  agents.  As  the  for- 
mer exercise  all  the  powers  of  the 
corporation  and  are  its  only  direct 
medium  of  communication  with  out- 
side parties,  they  must,  in  respect  to 
all  Its  external  relations,  be  consid- 
ered as  identical  with  the  corpora- 
tion itself.  No  contract,  therefore, 
can  exempt  a  railroad  company  from 
liability  for  the  willful  or  wanton 
misconduct  or  gross  recklessness  of 
its  directors:  but  the  rules  extends  to 
no  other  officer  or  agent  of  the  com- 
pany." Perkins  v.  New  York  Cent. 
rT  Co..  24  N.  Y.  196,  213,  82  AmD  281 
and  note. 

Vegligenoe  of  carrier  and  that  of 
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is     see     generally     supra 


88.  The  New  World  v.  King,  16 
How.   (U.  S.)   469,  14  L.  ed.  1019! 

83.  Welsh  v.  Pittsburg,  etc.,  R. 
Co.,  10  Oh.  St.  66,  76,  76  AmD  490 
(where  the  court  said:  "This  doc- 
trine, when  applied  to  a  corporation 
which  oan  only  act  through  agents 
and  servants,  would  secure  complete 
Immunity  for  the  neglect  of  every 
duty");  Oulf,  etc.,  R.  Co.  v.  Mo- 
Gown,  65  Tex.  640. 

84.  U.  S.— Whitney  v.  New  York, 
etc,  R.  Co..  102  Fed.  850.  43  CCA  19, 
50  LRA  615;  Farmers'  L.  &  T.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  102  Fed.  17; 
Chamberlain  v.  Pierson,  87  Fed.  420, 
31  CCA  157. 

Ala. — Mobile,  etc.,  R.  Co.  v.  Hop- 
kins. 41  Ala.  486,  94  AmD  607. 

Ark. — Memphis,  etc.,  R.  Co.  ▼. 
Steel,  108  Ark.  14,  156  SW  182,  Ann 
Casl915B  198:  St.  Louis,  etc.,  R.  Co. 
v.  Pitcock,  82  Ark.  441,  101  SW  726. 
118  AmR  84,  12  AnnCas  682  and  note. 

Iowa. — Rose  v.  Des  Moines  Valley 
R.  Co.,  39  Iowa  246. 

Minn. — Starr  v.  Great  Northern  R. 
Co..  67  Minn.  18,  69  NW  632;  Jacobus 
v.  St.  Paul,  etc.,  R.  Co.,  20  Minn.  125, 
18  AmR  360. 

Mo. — Huckstep  v.  St  Louis,  etc, 
R.  Co.,  166  Mo.  A.  330,  148  SW  988; 
Bryan  v.  Missouri  Pac.  R.  Co.,  32  Mo. 
A.  228. 

Oh. — Knowlton  v.  Erie  R.  Co.,  19 
Oh.  St.  260.  2  AmR  395. 

Pa. — Buffalo,  etc.,  R.  Co.  v.  O'Hara, 
12  WklyNC  473. 

Tex. — Gulf,  etc.,  R.  Co.  v.  McGown, 
65  Tex.  640;  Galveston,  etc.,  R.  Co.  v. 
Bean,  45  Tex.  Civ.  A.  52,  99  SW  721; 
Missouri,  etc.,  R.  Co.  v.  Flood,  36 
Tex.  Civ.  A.  197,  79  SW  1106:  Mis- 
souri, etc..  R.  Co.  v.  Flood.  (Civ.  A.) 
70  SW  331.  Compare  Stamp  v.  New 
Mexico  Eastern  R.  Co.,  (Civ.  A.)  161 
SW  450  (holding  that,  where,  before 
statehood,  a  railroad  company  In  the 
territory  of  New  Mexico  gave  a  per- 
son a  pass  for  an  lntra-state  trip,  a 
condition  in  the  pass  exempting  the 
company  from  all  liability,  whether 
caused  by  its  own  negligence  or  not, 
was  valid). 

[a]  A  railroad  company  eannot 
relieve  itself,  by  any  oontraot,  from 
its  duty  to  exercise  the  greatest  pos- 
sible care  and  diligence  to  secure  the 
safety  of  Its  passengers,  and  the  fact 
that  a  passenger  when  Injured  was 
traveling  on  a  free  pass,  by  which 
he  assumed  all  risk  of  accident  or 
damage,  whether  occurring  from  neg- 
ligence or  otherwise,  is  no  defense  to 
an  action  to  recover  for  the  Injury 
on  the  ground  that  it  was  caused  by 
the  negligence  of  the  company  or  Its 
employees.  Farmers'  L.  A  T.  Co.  v. 
Baltimore,  etc.,  R.  Co.,  102  Fed.  17. 

[b]  Hews  agent. — A  oontract  be- 
tween a  railroad  company  and  a  news 
agent  engaged  in  business  on  defend- 
ant's train,  exempting  the  company 
from  liability  to  him  for  negligence, 
is  against  public  policy,  and:  is  void 
as  respects  negligence  consisting  of 
a  violation  of  a  statute  requiring 
trains  to  be  stopped  before  arriving 
at  the  crossing  of  an  intersecting 
railroad,  even  though  the  company 
may  not  bear  to  the  news  agent  the 
relation  of  common  carrier.  Starr  v. 
Great  Northern  R.  Co.,  67  Minn.  18, 
69  NW  632.' 

86.  See  constitutional  and  statu- 
tory provisions. 


[a]  In  Arkansas  under  Const,  art 
17  |  12,  making  railroads  responsible 
for  damages  under  such  regulations 
as  may  be  prescribed  by  the  legis- 
lature, and  under  Klrby  Dig.  t  6778, 
making  railroads  responsible  for 
damages  to  persons  caused  by  the 
running  of  trains,  a  stipulation  In  a 
free  pass  that  the  passenger  accept- 
ing It  assumes  the  risk  of  accidents 
Is  contrary  to  public  policy,  and  the 
passenger  Injured  through  the  negli- 
gence of  the  carrier  is  entitled  to  re- 
cover therefor.  St  Louis,  etc.,  R. 
Co.  v.  Pitcock,  82  Ark.  441,  446,  101 
SW  726.  118  AmSR  84.  12  AnnCas 
682  (where  the  court  said:  "The 
passenger  cannot  relinquish  the 
rights  which  the  law  gives  him  In 
consideration  of  gratuitous  passage. 
It  Is  not  a  question  of  benevolence 
and  hospitality  on  the  part  of  the 
carrier  in  giving,  nor  the  violation  of 
moral  obligation  on  the  part  of  the 
passenger  in  receiving  without  being 
bound  by  the  terms  of  the  agreement 
upon  which  the  gratuity  was  offered 
and  accepted.  The  question  Is  one 
of  public  duty  which  the  State  as 
parens  patriae,  having  due  regard 
for  the  lives  and  limbs  of  all  her 
subjects,  will  not  permit  to  be  rele- 
gated to  the  domain  of  private  con- 
tract The  Interest  which  the  com- 
monwealth has  In  the  comfort  and 
safety  of  her  citizens  to  aee  that  they 
are  protected  from  injuries  resulting 
through  the  negligence  of  the  public 
carrier  or  his  servants  is  the  same, 
whether  such  citizen  be  a  gratuitous 
passenger  or  a  passenger  for  hire"). 

[b]  Under  the  Nebraska  statutes 
a  stipulation  In  a  free  pass  that  the 
carrier  shall  not  be  liable  for  inju- 
ries to  the  passenger  Is  Ineffective  to 
limit  the  statutory  liability  of  the 
carrier.  Chicago,  etc.,  R.  Co.  v. 
Hambel.  2  Nebr.  (TJnoff.)  607,  89  NW 
643  (holding  that,  under  Comp.  St.  c 
72  art  1  J  3.  a  railroad  company  can- 
not limit  Its  liability  for  a  passen- 

? lei's  safety,  unless  within  the  excep- 
lons  provided  In  the  section;  and 
the  right  to  limit  It  by  stipulation  is 
not  given  by  i  5  of  the  same  chap- 
ter): Chicago,  etc.,  R.  Co.  v.  Collier, 
1  Nebr.  (Unoff.)  278,  95  NW  472 
(holding  that  Comp.  St.  c  72  art  1 
t  5,  providing  that  no  notice  shall 
limit  the  liability  of  a  carrier,  unless 
he  shall  make  It  appear  that  It  was 
actually  brought  to  the  knowledge  of 
the  opposite  party  and  assented  to 
by  him,  does  not  give  the  right  to  a 
railway  company  to -limit  Its  liability 
for  damages  for  injuries  to  passen- 
gers given  by  I  3  of  the  same  article 
by  stipulation). 

[cl  xn  "Virginia  under  Code  I  1296, 
providing  that  no  agreement  by  a 
common  carrier  for  exemption  from 
liability  for  injury  caused  by  its 
own  negligence  or  misconduct  shall 
be  valid,  an  agreement  with  a  pas- 
senger traveling  on  a  free  pass,  re- 
lieving the  carrier  from  the  conse- 
quences of  Its  negligence  or  that  of 
its  servants,  Is  Invalid.  Norfolk, 
etc.,  R.  Co.  v.  Tanner,  100  Vs.  379.  41 
SE  721. 

36.  John  v.  Northern  Pac.  R.  Co., 
42  Mont.  18,  111  P  632.  32  LRANS  86; 
McNeill  v.  Durham,  etc..  R.  Co.,  135 
N.  C.  682,  47  SE  765.  67  LRA  227 
rreh  allowed  132  N.  C.  510.  44  SE  34, 
95  AmSR  641.  67  LRA  227]. 

87.  Denver,  etc,  R.  Co.  v.  Whan, 
39  Colo.  230,  89  P  39,  11  LRANS  432 
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assents  to  or  ratines  such  contract,  as  by  voluntarily 
contracting  with  his  employer  to  release  the  em- 
ployer and  the  carrier  from  liability  for  such  in- 
juries, he  is,  in  the  absence  of  statute  to  the  con- 
trary, bound  thereby  and  cannot  recover  from  the 
carrier.28  Where  such  employee  is  not  also  an  em- 
ployee of  the  carrier,  such  a  contract  is  not  ren- 
dered invalid  by  a  fellow  servant  statute,  providing 
that  the  carrier  shall  make  no  contract  restricting 
its  liability  to  an  employee  for  negligence.*8  Where 
the  contract  between  the  employer  and  the  carrier 
is  not  for  the  purpose  of  exempting  the  carrier 
from  liability  for  negligence,  but  to  indemnify  it 
in  case  it  should  be  held  liable,  such  contract  does 
not  violate  either  the  rule  of  public  policy  or  the 
common-law  doctrine  that  a  carrier  cannot  by  con- 
tract secure  exemption  from  liability  for  injuries 
to  passengers  caused  by  its  negligence.*0  But  where 
the  employee  has  no  knowledge  of  the  contract 
made  by  his  employer  limiting  the  carrier's  lia- 
bility as  to  such  employee  he  is  not  bound  thereby.31 
A  shipper's  contract  with  a  carrier,  by  which  the 
carrier  is  indemnified  against  claims  for  personal 
injuries  to  the  shipper's  employees  by  reason  of 
carrying  such  employees  free  on  cars  specially  pro- 
vided for  the  shipper,  is  void  where  the  earner  re- 
fuses to  furnish  such  special  cars  unless  the  ship- 
per will  furnish  men  to  handle  and  care  for  the 
shipper's  goods,  and  transportation  according  to 
the  carrier's  public  duty  is  not  afforded  the  ship- 
per as  an  alternative,  and  no  reduction  of  rates  is 
made;*2  and  a  contract  between  the  shipper  and 
his  employee  indemnifying  the  shipper  against 
claims  for  injuries  to  the  employee  while  riding  on 
the  cars,  which  claims  are  based  on  such  void  con- 


tract, cannot  be  availed  of  by  the  carrier  as  against 
the  employee.3*  It  has  been  held  that  a  provision 
in  a  lease,  that  the  landlord  shall  not  be  liable  for 
any  damages  occasioned  by  a  failure  to  repair  an 
elevator  in  the  leased  premises,  will  not  preclude 
a  recovery  by  the  tenant's  employee  who  is  not  t 
party  to  the  lease,  since  the  landlord  who  occupies 
the  relation  of  a  common  carrier  of  passengers  to 
such  employee  cannot  limit  his  liability  except  by 
express  contract  with  the  employee.34  A  contract 
between  a  railroad  company  and  a  telegraph  com- 
pany, containing  the  provision  that  the  employees 
of  the  telegraph  company  shall  exhibit  passes  in 
which  all  responsibility  of  the  railroad  company 
"for  any  loss  or  damage  or  injury  .  .  .  shall  be 
waived  and  released  in  a  form  usual  in  such  cases," 
is  only  for  a  release  to  be  contained  in  the  passes, 
and  does  not  constitute  a  release  in  itself  which 
will  relieve  the  railroad  company  from  liability  for 
personal  injuries  to  such  an  employee.33 

Employees  of  sleeping  car  company.  A  contract 
by  which  a  railroad  company  relieves  itself  from 
liability  for  injuries  to  employees  of  a  sleeping  car 
company  riding  in  such  car  attached  to  a  train 
is  valid.93  So  also  a  contract  between  a  sleeping 
car  employee  and  the  sleeping  car  company,  whereby 
he  assents  to  or  ratifies  the  contract  between  the 
sleeping  car  company  and  the  railroad  company,  re- 
leasing or  limiting  the  railroad  company's  liability 
for  personal  injury  to  such  employee  while  travel- 
ing over  the  railroad,  in  the  absence  of  statute  to 
the  contrary,  is  not  void  as  against  public  policy, 
since  such  employee  is  not  a  passenger  of  the  rail- 
road company  ;*T  and  in  the  absence  of  fraud  or 
misrepresentation,  it  is  binding  on  the  employee, 


and  note,   12  AnnCas  732  and  note. 
See  also  cases  Infra  note  36. 

88.  Fowler  v.  Pennsylvania  R. 
Co..  229  Fed.  373.  143  CCA  493;  Mc- 
Dermon  v.  Southern  Pac.  Co.,  122 
Fed.  669.  See  also  cases  Infra 
notes  37,   38,  55.  • 

29.  Robinson  v.  Baltimore,  etc.,  R. 
Co.,  237  U.  S.  84,  35  SCt  491,  59  L. 
ed.  849  [air  40  App.  (D.  C.)  169,  LRA 
1915D  510];  Sager  v.  Northern  Pac. 
R.  Co.,  166  Fed.  526. 

[a]  Tallow  servant  statute  not 
applicable. — A  statute  providing  that 
every  railroad  shall  be  liable  for 
damages  to  any  employee  for  any 
negligence  of  its  agents,  and  that  no 
contract  restricting  such  liability 
shall  be  legal,  is  a  fellow  servant 
statute  merely,  and  does  not  Invali- 
date contracts  restricting  the  liabil- 
ity of  carriers  for  damages  occa- 
sioned to  persons  not  their  employees 
by  the  railroad  company's  negligence 
in  the  rendition  of  special  services. 
Sager  v.  Northern  Pac.  R.  Co.,  1*6 
Fed.  626  (N.  D.  Rev.  Codes  [1905] 
I    4400). 

Contracts  affecting*  master's  lia- 
bility to  servants  see  generally  Mas- 
ter and  Servant  [26  Cyc  1094]. 

30.  Seaboard  Air  Line  R.  Co.  v. 
Main,  132  N.  C.  445,  43  SE  930. 

31.  Coppock  v.  Long  Island  R.  Co., 
89  Hun  186,  34  NTS  1689. 

[a]  One  who  acoompanlea  ■took 
aa  servant  of  the  owner,  without 
knowledge  of  a  contract  by  the 
owner  limiting  the  carrier's  liability 
as  to  such  person,  is  not  bound 
thereby.  Coppock  v.  Long  Island  R. 
Co.,  89  Hun  186,  34  NTS  1039:  Porter 
v.  New  York,  etc.,  R.  Co.,  69  Hun  177, 
13  NTS  491  [aft  129  N.  T.  624  mem, 
29   NE  1029  mem]. 

32.  Baker  v.  Boston,  etc  ,  R  Co., 
74  N.  H.  100,  65  A  386.  124  AmSR 
937.  12  AnnCas  1072  and  note. 

33.  Baker  v.  Boston,  etc.,  R.  Co., 
74  N.  H.  100,  65  A  386.  124  AmSR 
937.  12  AnnCas  1072  and  note. 

34.  Springer  v.  Ford,  189  111.  430, 


59  NE  953,  82  AmSR  464,  52  LRA  980 
[alt  88  111.  A  629]. 

Blevatora  aa  common  carriers  see 
supra   {   1036. 

35.  Elliott  v.  New  York  Cent., 
etc.,  R.  Co..  11  NTS  691. 

86.  Denver,  etc.,  R.  Co.  v.  Whan, 
39,  Colo.  230,  89  P  39,  11  LRANS  432 
and  note,  12  AnnCas  732  and  note; 
Russell  v.  Pittsburgh,  etc..  R.  Co., 
157  Ind.  306,  «1  NE  678,  87  AmSR 
214,  65  LRA  253. 

[a]  Construction  of  contract. — A 
contraot  by  a  sleeping  car  employee, 
releasing  transportation  companies 
from  all  claims  for  "liability  of  any 
nature  or  character  whatsoever,"  In- 
cludes a  release  of  liability  for  per- 
sonal injuries  caused  by  the  negll- 
fence  of  the  carrier.  Russell  v. 
ittsburgh,  etc.,  R  Co..  157  Ind.  305, 
61  NE  678,  87  AmSR  214,  55  LRA 
253. 

37.  Robinson  v.  Baltimore,  etc.,  R. 
Co.,  237  U.  S.  84,  35  SCt  491.  69  L.  ed. 
849  [afT  40  App.  (D.  C.)  169,  LRA 
1915D  610];  Fowler  v.  Pennsylvania 
R.  Co.,  229  Fed.  373,  148  CCA  498; 
McDermon  v.  Southern  Pac.  Co.,  122 
Fed.  669;  Denver,  etc.,  R.  Co.  v. 
Whan,  39  Colo.  230,  89  P  39,  11  LRA 
NS  432,  12  AnnCas  732  and  note; 
Chicago,  etc ,  R.  Co.  v.  Hamler,  215 
111.  525,  74  NE  705,  106  AmSR  187, 
1  LRANS  674,  3  AnnCas  42  [rev  114 
111.  A.  141];  Russell  v.  Pittsburgh, 
etc.,  R.  Co..  157  Ind.  305,  61  NE  678, 
87  AmSR  214,  55  LRA  253. 

[a]  XUnstrationa. — (1)  A  contract 
made  by  a  Pullman  car  porter  on  se- 
curing employment,  whereby  he  re- 
leases the  company  from  liability  for 
his  negligent  injury,  ratifies  con- 
tracts made  by  It  with  railroad  com- 
panies carrying  Its  cars  for  Indem- 
nifying the  latter  for  Injuries  to 
Pullman  employees,  covenants  to  in- 
demnify the  Pullman  Company  on 
such  account,  agrees  that  the  con- 
tract may  be  assigned  to  a  carrying 
company  for  purposes  of  defense, 
and     releases     carrying     companies 


from  such  liability,  does  not  contra- 
vene public  policy,  and  is  valid,  tbe 
porter  not  being  a  passenger  of  the 
carrying  companies.  McDermon  v. 
Southern  Pac.  Co.,  122  Fed.  669.  (2) 
A  conductor  in  charge  of  a  sleeping 
car  hauled  by  a  railroad  company 
under  a  contract  between  the  sleep- 
ing car  company  and  the ,  railroad 
company,  who  is  on  the  car  as  »n 
employee  of  the  sleeping  car  com- 
pany by  virtue  of  such  contract.  Is 
not  a  passenger,  and  contracts  be- 
tween the  companies  and  between 
the  sleeping  car  company  and  the 
employee,  limiting  the  railroad  com- 
pany's liability  for  injuries  to  him, 
are  not  void  as  against  public  policy, 
nor  as  against  Const,  art  15  I!  8,  IS. 

Srohtblting  a  railroad  from  making 
iscrlminatlons  in  facilities  for 
transportation,  and  making  it  unlaw- 
ful to  require  an  employee  to  dis- 
charge his  employer  from  liability 
for  Injuries  occasioned  by  negli- 
gence; and  the  railroad  company  Is 
entitled  to  enforce  the  provisions  of 
the  contract  between  the  conductor 
and  the  sleeping  car  company  and  to 
avoid  a  liability  for  an  injury  sus- 
tained by  the  conductor.  Denver, 
etc.,  R.  Co.  v.  Whan,  89  Colo.  2S0.  89 
P  89,  11  LRANS  432  and  note.  12  Ann 
Cas  732.  (3)  A  contract  made  be- 
tween a  sleeping  car  company  and 
an  employee  releasing  the  sleeplnir 
car  company  and  all  transportation 
companies  from  all  liability  for  per- 
sonal Injuries  while  traveling  over 
such  lines  Inures  to  the  benefit  of  a 
railroad  company  transporting  the 
car  in  which  the  employee  was  In- 
lured.  Russell  v.  Pittsburgh,  etc.,  R. 
Co.,  157  Ind.  305,  61  NE  678.  87  Am 
SR  214,  65  LRA  253.  (4)  Where  a 
sleeping  car  porter  waa  Injured  br 
the  blowing  up  of  the  locomotive  of 
the  train  to  which  his  car  was  at- 
tached, his  contract  with  the  sleep- 
ing car  company,  by  which  he  re- 
leased the  railroad  company  from 
liability  for  injuries  was  a  complete 
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although  he  fails  to  read  it.38  In  some  jurisdictions 
such  a  contract  is  declared  void  by  constitution  or 
by  statute.89  But  such  a  contract  is  not  affected  by  a 
statutory  provision  prohibiting  a  railroad  company 
from  limiting  its  liability  to  its  agents  or  servants, 
nnless  the  employee  of  the  Pullman  company  is  also 
an  employee  of  the  railroad  company,  in  which  case 
that  provision  of  the  contract  would  be  invalid  un- 
der the  Employers  Liability  Act.41 

A  special  contract  with  a  circus  company  to  fur- 
nish motive  power  and  move  the  circus  over  the 
carrier's  road,  and  'exempting  the  carrier  from  lia- 
bility for  accident  or  injury  occasioned  by  the  car- 
rier's negligence,  is  not  contrary  to  public  policy,*2 
and  is  valid  and  binding  as  between  the  carrier  and 
the  circus  company,*"  since  in  such  a  case  the  rail- 
road company- acts  as  a  private,  and  not  as  a  com- 
mon, carrier;**  but  it  does  not  operate  as  a  matter 


of  law  to  defeat  the  right  of  a  circus  employee  who 
had  no  knowledge  of  the  contract,  and  who  did  not 
authorize  the  circus  company  to  bind  him  thereby, 
to  recover  from  the  carrier  for  injuries  caused  by 
its  negligence.** 

[y  1160]  d.  Drovers'  Passes  or  Contracts.  When 
live  stock  is  transported  on  a  railroad  it  is  usual 
for  the  company  to  give  the  shipper  a  ticket  termed 
a  "drover '8  pass,"  entitling  him  to  accompany  the 
stock  to  its  destination  and  return.  The  pass  or- 
dinarily stipulates  that  the  drover  assumes  all  risk 
of  accident,  and  purports  to  release  the  carrier  from 
liability  for  all  injuries,  whether  occasioned  by  the 
negligence  of  the  company  or  its  servants  or  other- 
wise. There  is  some  conflict  of  authority  as  to  the 
status  of  such  a  passenger  and  the  effect  of  such  a 
stipulation.     The  English   and  Canadian  courts,** 


defense,  without  regard  to  whether 
the  latter'8  negligence  was  gross  or 
,  slight.  Chicago,  etc.,  R.  Co.  v.  Ham- 
ler,  215  111.  626,  74  NE  706.  106  Am 
SR  187.  1  LRANS  674,  8  AnnCas  42 
[rev  114   111.  A.   141]. 

[b]  Whan  exemption  begins. — 
Where  a  contract  between  a  sleeping 
car  porter  and  his  employer  bore 
date  as  of  the  date  when  he  com- 
menced the  service,  recited  on  its 
face  that  it  was  entered  into  in  con- 
sideration of  the  employment  which, 
was  for  no  particular  time,  and  pro- 
vided for  dally  wages,  payable 
monthly,  a  provision  releasing  rail- 
roads from  liability  for  injuries  to 
such  porter  was  effective  as  to  any 
occurrence  after  the  contract  was  ex- 
ecuted, although  it  was  not  in  fact 
signed  until  seven  months  after 
plaintiffs  employment.  Chicago,  etc.. 
R.  Co.  v.  Hamler,  216  111.  625.  74  NB 
705,  106  AmSR  187,  1  LRANS  674,  8 
AnnCas  42   (rev  114  111.  A.  141]. 

Bmypioyee*  of  others  as  passengers 
see  generally  supra  J  1058. 

38.  New  York  Cent.,  etc.,  R.  Co. 
v.  Dlfendaffer,  125  Fed.  893,  62  CCA  1. 

39.  See  constitutional  and  statu- 
tory  provisions. 

[a]  In  Pennsylvania  (1)  under 
Const,  art  17  i  1,  providing  that  all 
railroad  companies  shall  be  common 
carriers,  and  i  3,  prohibiting  unrea- 
sonable discrimination,  a  railroad 
company  cannot,  by  contract,  exempt 
itself  from  liability  for  Injury  caused 
by  Its  negligence  to  a  Pullman  car 
porter;  and  a  Pullman  car  porter  is 
entitled  to  the  rights  of  a  passenger, 
in  so  far  as  his  safe  transportation 
is  concerned,  although  the  railroad 
company  is  hauling  the  Pullman  car 
under  an  agreement  exempting  It 
from  liability  for  negligence.  Cole- 
man v.  Pennsylvania  R.  Co.,  242  Pa. 
304.  89  A  87,  60  LRANS  432  and  note, 
AnnCasl916B  629  and  note.  (2)  A 
railroad  company  on  whose  road  a 
sleeping  car  company  operates  its 
cars  cannot,  by  special  contract  with 
a  porter  employed  by  the  sleeping 
car  company,  exempt  itself  from  the 
consequences  of  its  own  negligence. 
Banks  v.  Pittsburg,  etc.,  R.  Co.,  65 
Pa.   Super.  301. 

[b]  In  Texas,  where  plaintiff,  a 
resident  of  Texas,  executed  a  con- 
tract with  his  employer,  a  sleeping 
car  company,  exempting  it  and  any 
corporation  over  whose  railroads  Its 
cars  might  be  transported  from  lia- 
bility for  any  injuries  to  plaintiff, 
which  contract  was  void  under  Tex. 
L.  (1897,  Sp.  Sess.)  p  14,  providtng 
that  no  such  contract  will  be  bind- 
ing, the  fact  that  plaintiffs  injury, 
for  which  suit  was  brought  In  the 
federal  court  In  Texas,  occurred  In 
Mexico,  was  Immaterial  as  affecting 
the  Invalidity  of  such  contract,  when 
Dlestded  as  a  defense.  Mexican  Nat. 
R.  Co.  v.  Jackson.  118  Fed.  549,  66 
CCA  815  (certiorari  den  189  U.  S.  512 
mem.  28  SCt  851  mem,  47  L.  ed.  924 
mem]. 

4*9.  Robinson  v.  Baltimore,  etc., 
R_    Co.,   287  U.   8.   84,   36   SCt  491,   59 


L.  ed.  849  [aft  40  App.  (P.  C.)  169, 
LRA1915D  610];  McDermon  v. 
Southern  Pac.  Co.,  122  Fed.  669. 

[a]  In  Missouri  Rev.  St.  (1899) 
f  2876,  providing  that  no  contract 
made  between  "any  railroad  corpora- 
tion" and  any  of  its  "agents  or  serv- 
ants," based  on  the  contingency  of 
his  Injury  or  death  and  limiting  the 
liability  of  such  railroad  corporation 
for  damages  "under  •  the  provisions 
of  this  act"  (abolishing  the  fellow 
servant  rule)  shall  be  valid,  has  no 
application  to  a  contract  made  by  a 
Pullman  car  porter  with  the  com- 
pany, whereby  he  releases  it  from 
liability  for  negligent  Injury,  agrees 
to  indemnify  It  for  any  liability  in- 
curred on  such  account  to  a  railroad 
company  carrying  Its  cars  under  con- 
tract of  indemnity  for  negligent  in- 
jury to  Pullman  employees,  agrees 
that  the  contract  may  be  assigned  to 
such  carrying  company  for  purposes 
of  defense,  and  also  releases  the 
carrying  company:  and  that  the  stat- 
ute is  specially  Inapplicable  where 
the  carrying  company  is  neither  a 
Missouri  corporation  nor  operating 
within  that  state,  and  where  the 
accident  for  which  it  is  sued  occurred 
in  another  state.  McDermon  v. 
Southern  Pac.  Co..  122  Fed.  669. 

[b]  Hmployers  UablMty  A<ttV- A 
Pullman  porter  may  stipulate  in  his 
contract  with  the  Pullman  Company 
to  exempt  any  carrier  hauling  cars 
from  liability  for  Injuries  notwith- 
standing the  prohibition  of  the  Em- 
ployers Liability  Act  of  .  April  22, 
1908,  f  5,  he  not  being  an  employee 
of  the  carrier.  Robinson  v.  Balti- 
more, etc.,  R.  Co.,  237  U.  S.  84,  85 
SCt  491.  69  L.  ed.  849  faff  40  App. 
(D.  C.)   169,  LRA1915D  510]. 

41.  Robinson  v.  Baltimore,  etc., 
R.  Co.,  237  U.  S.  84,  86  SCt  491.  69 
L.  ed.  849  [aft  40  App.  (D.  C.)  169, 
LRA1915D  610]. 

43.  Sager  v.  Northern  Pac.  R.  Co., 
166  Fed.  626;  Clough  v.  Grand  Trunk 
Western  R.  Co..  156  Fed.  81,  86  CCA 
1,  11  LRANS  446  [certiorari  den  212 
V.  S.  579  mem,  29  SCt  688  mem,  53 
L.  ed.  659  mem]:  Chicago,  etc.,  R. 
Co.  v.  Wallace,  66  Fed.  506,  14  CCA 
257,  30  LRA  161  and  note;  Cleveland, 
etc.,  R-  Co.  v.  Henry,  170  Ind.  94, 
83  NE  710  [rev  (A.)  80  NE  6361; 
Kelley  v.  Grand  Trunk  Western  R. 
Co.,  46  Ind.  A.  697,  93  NE  616;  Sea- 
board Air  Line  R  Co.  v.  Main.  132 
N.  C.   445,  43  SE  930. 

"It  must  be  conceded  that  the 
railroad  company  was  under  no 
oommon-law  obligation  to  move  the 
circus  company's  train  over  its  lines 
of  road  in  the  manner  in  which  It 
was  being  transported  at  the  time  the 
plaintiff  was  injured.  It  must  also 
be  conceded  that  there  is  no  principle 
of  the  common  law  which  forbids  the 
making  of  contracts  of  this  character 
as  against  public  policy."  Sager  v. 
Northern  Pac.  R.  Co.,  166  Fed.  526, 
627. 

a]     Contract      for      Indemnity. — 

lere  the  contract  provided  that  the 

carrier  should  not  be  liable  for  any 


Whe 


Injury  to  any  agent  or  employee  of 
the  circus  company  to  an  amount 
greater  than  fifty  dollars,  and  that. 
If  It  should  be  so  held  liable,  the 
circus  company  would  pay  it  the  ex- 
cess of  such  amount,  whether  the 
carrier  was  to  be  regarded  as  a  com- 
mon or  public  carrier,  or  as  a  private 
carrier,  under  the  contract,  the  pur- 
pose of  the  contract  was  not  to  ex- 
empt it  from  liability  for  negligence, 
but  to  Indemnify  it  In  case  it  should 
be  liable;  and  hence  such  contract  did 
not  violate  either  the  rule  of  public 
policy  or  the  common-law  doctrine 
that  a  carrier  cannot,  by  contract, 
secure  exemption  from  liability  for 
Injuries  to  passengers  caused  by  its 
own  negligence.  Seaboard  Air  Line 
R.  Co.  v.  Main,  132  N.  C.  445,  43  SE 
930. 

43.  Sager  v.  Northern  Pac  R.  Co., 
166   Fed.   626. 

[a]  Illustration. — A  contract  to 
transport  a  circus  train  at  a  reduced 
rate,  in  consideration  of  a  release 
from  liability  for  accident,  or  injury 
occasioned  by  the  negligence  of  the 
railroad  and  from  all  damages  sus- 
tained by  any  person  attached  to  the 
circus  while  on  the  train,  is  valid  as 
between  the  railroad  company  and 
the  circus.  Sager  v.  Northern  Pac. 
R.  Co.,   166  Fed.  526. 

44.  Chicago,  etc.,  R.  Co.  v,  Wal- 
lace, 66  Fed.  606.  14  CCA  267.  30  LRA 
161.     See  also  cases  supra  note  42. 

46.  Sager  v.  Northern  Pac.  R.  Co., 
166  Fed.   526. 

48.  Grand  Trunk  R.  Co.  v.  Robin- 
son, [1915]  A.  C.  740,  22  DomLR  1, 
19  CanRCas  37.  81  WestLR  241  [rev 
47  Can.  S.  C.  622.  12  DomLR  696.  15 
CanRCas  264  (rev  27  Ont.  L.  290,  8 
DomLR  1002),  and  restoring  26  Ont. 
L.  437,  5  DomLR  613,  3  OntWN  1345, 
22  OntWR  2901;  Hall  v.  North  East- 
ern R.  Co.,  L.  R.  10  Q.  B.  437;  Gallln 
v.  London,  etc.,  R.  Co..  L.  R.  10  Q.  B. 
212;  McCawley  v.  Furness  R  Co.,  L. 
R  8  Q.  B.  67;  Duff  v.  Great  Northern 
R.  Co..  41  L.  T.  Rep.  N.  S.  197;  Ca- 
nadian Pac.  R.  Co.  v.  Parent.  61  Can. 
S.  C.  234.  21  DomLR  681  [aff  46  Que. 
Super.  319];  Bicknell  v.  Grand  Trunk 
R.  Co.,  26  Ont.  A.  431;  Goldstlne  v. 
Canadian  Pac.  R.  Cov  21  Ont.  L.  575, 
16  OntWR  725  [app  dlsm  23  Ont.  L. 
636.    2    OntWN    964,    18   OntWR   977.] 

[a]  Connecting  carrier. — A  stipu- 
lation In  a  free  pass  which  is  given 
a  person  who  is  to  be  In  charge  of  a 
shipment  of  stock,  exempting  the 
carrier  from  liability  for  negligence, 
1b  valid  and  may  be  taken  advantage 
of  by  a  connecting  carrier.  Bicknell 
v.  Grand  Trunk  R.  Co.,  26  Ont  A.  431. 

[b]  Ticket  at  reduced  rate.— A 
contract  exempting  entirely  a  rail- 
road company  from  liability  In  re- 
spect of  the  death  or  injury  of  a 
passenger  who  is  the  holder  of  a 
ticket  Issued  by  the  railroad  com- 
pany, which  ticket  was  sold  at  a  re- 
duced rate  good  for  passage  on  a 
train  conveying  live  stock  belonging 
to  the  passenger,  does  not  destroy  all 
the  liability  of  the  railroad  company 
in   "respect  of  the  .carriage  of  any 
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and  some  courts  in  the  United  States,*'  regard  the 
drover  as  a  gratuitous  passenger  and  bound  by  the 
release.  It  has  also  been  held  that  such  a  stipula- 
tion will  protect  the  company  except  in  cases  of 
gross  negligence,  willful  wrong,  or  fraud.*8  By  the 
weight  of  authority,  however,  the  contract  of  ship- 
ment and  the  pass  are  to  be  construed  as  a  single 
contract,  the  consideration  for  which  is  the  charge 
made  for  the  transportation  of  the  stock  or  the 


service  rendered  in  caring  for  the  stock,  and  the 
drover  is  deemed  a  passenger  for  hire,  and  there- 
fore a  stipulation  in  the  pass  or  contract  purport- 
ing to  exempt  the  carrier  from  liability  for  negli- 
gence is  void  as  against  public  policy;*8  and  this 
rule  has  been  held  to  apply  under  the  provisions  of 
the  Interstate  Commerce  Act,50  and  it  has  been  held 
that  the  carrier  cannot  exempt  itself  from  liability 
for  all  but  gross  negligence,81  or  impose  on  the 


traffic,"  and  la  therefore  not  In  con- 
travention of  {  340  subs  1  of  the 
Canadian  Railway  Act,  where  the  ex- 
emption contracted  for  is  restricted 
to  the  transportation  of  the  pas- 
senger and  not  to  the  transportation 
of  the  live  stock.  Heller  v.  Grand 
Trunk  R.  Co.,  26  Ont.  L.  488.  490, 
2  DomLR  114,  3  OntWN  642.  21  Ont 
WR  219  [app  dism  26  Ont.  L.  117,  13 
CanRCas  863,  20  OntWR  478]. 

[c]  Approval  of  commissioners.— 
(1)  where  the  general  form  of  a 
shipping  contract  has  been  approved 
by  the  board  of  railroad  commission- 
ers of  Canada  and  it  provides  for  ex- 
emption of  the  railroad  from  liability 
for   personal   injuries   through   negli- 

fence  of  the  railroad  to  a  shipper  of 
lve  stock  under  a  ticket  issued  by 
the  railroad  at  half  fare,  permitting 
him  to  ride  on  the  train  on  which 
the  live  stock  Is  being  carried  for 
the  purpose  of  looking  after  the  same 
while  In  transit,  such  exemption  will 
apply.  Heller  v.  Grand  Trunk  R.  Co., 
26  Ont.  L.  488,  2  DomLR  114,  3  Ont 
WN  642.  21  OntWR  219  [app  dism 
26  Ont.  L.  117,  13  CanRCas  363,  20 
OntWR  478].  (2)  A  condition  in  a 
caretaker's  pass  releasing  the  car- 
rier from  liability  for  negligence  is 
binding  except  where  It  Is  not  In  the 
form  authorized  or  approved  by  the 
board  of  railroad  commissioners. 
Canadian  Pac.  R.  Co.  v.  Parent,  51 
Can.  S.  C.  234,  21  DomLR  681  [art 
46  Que.   Super.   319]. 

[d]  BTotloe  of  oonditton. — Where 
such  contract  Is  In  the  form  approved 
by  the  board  of  railroad  commission- 
ers, the  exemption  will  apply  not- 
withstanding the  shipper  signs  the 
contract  without  reading  the  same 
or  knowing  Its  contents.  Heller  v. 
Grand  Trunk  R.  Co.,  26  Ont.  L.  488, 
2  DomLR  114.  3  OntWN  642,  21  Ont 
WR  219  [app  dism  26  Ont.  L.  117, 
13  CanRCas  363,  20  OntWR  478]. 
Compare  Canadian  Pac.  R.  Co.  v. 
Parent.  61  Can.  S.  C.  234,  21  DomLR 
681  [aft*  46  Que.  Super.  319]  (holding 
that  a  caretaker  who  is  unable  to 
read  the  English  language  Is  not 
bound  by  a  condition  releasing  the 
carrier  from  liability,  where  the  car- 
rier has  not  done  what  was  reason- 
ably sufficient  to  give  him  notice  of 
the  condition). 

47.  Poucher  v.  New  York  Cent. 
R.  Co.,  49  N.  T.  263,  10  AmR  364; 
Stinson  v.  New  York  Cent.  R.  Co., 
32  N.  Y.  333,  88  AmD  332;  Blssell  v. 
New  York  Cent.  R.  Co.,  26  N.  Y.  442, 
82  AmD  369  [rev  29  Barb.  6021; 
Smith  v.  New  York  Cent.  R.  Co.,  24 
N.  Y.  222;  Wells  v.  New  York  Cent. 
R.  Co..  24  N.  Y.  181  [aft  26  Barb. 
641];  Willcox  v.  Erie  R.  Co.,  162 
App.  Div.  94.  147  NYS  360;  Fish  v. 
Delaware,  etc.,  R.  Co..  158  App.  Dlv. 
92.  143  NYS  365  [aft  79  Misc.  636, 
141     NYS     246,    and     rev     on    other 

f rounds  211  N.  Y.  374,  106  NE  661]; 
oswell  v.  Hudson  River  R.  Co.,  6 
Bosw.  (N.  Y.)  699;  Meuer  v.  Chicago, 
etc..  R.  Co.,  6  S.  D.  668.  69  NW  946. 
49  AmSR  898,  25  LRA  81. 

48.  Meuer  v.  Chicago,  etc.,  R.  Co., 
5  S.  D.  668,  69  NW  946,  49  AmSR 
898.  25  LRA  81.  See  also  supra 
Si  1166.  1158. 

[a]  Unloading^  at  destination.— 
The  drover  is,  while  unloading  the 
stock  under  such  contract,  within 
the  exemption  clause,  although  the 
car  has  arrived  at  Its  destination 
and  the  shipper  has  left  the  car  for 
a  short  time,  prior  to  the  Injury,  to 
obtain  assistance  in  unloading.  Meuer 
v.  Chicago,  etc..  R.  Co.,   5  S.  D.  568, 


69    NW    946,   49    AmSR  898,    25   LRA 
81. 

49.  U.  S. — New  York  Cent  R.  Co. 
v.  Lockwood,  17  Wall.  357,  21  L.  ed. 
627;  Wiley  v.  Grand  Trunk  R.  Co., 
227  Fed.  127;  Norfolk  Southern  R. 
Co.  v.  Chapman.  222  Fed.  802,  138 
CCA  850;  Chicago,  etc.,  R.  Co.  v. 
Williams.  200  Fed.  207,  118  CCA  393: 
Klrkendall  v.  Union  Pac.  R.  Co.,  200 
Fed.  197,  118  CCA  383. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298. 

Del. — Fllnn  v.  Philadelphia,  etc.,  R. 
Co.,  6  Del.  469. 

D.  C. — Blatcher  v.  Philadelphia, 
etc.,  R.  Co.,  81  App.  385,  16  LRANS 
991 

iil. — Illinois  Cent.  R.  Co.  v.  An- 
derson, 184  111.  294,  66  NE  831;  Penn- 
sylvania Co.  v.  Gresco,  102  111.  A. 
252;  Pennsylvania  Co.  v.  Greso,  79 
111.  A.  127. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  11,  97  NE  146,  98 
NE  625;  Louisville,  etc.,  R.  Co.  v. 
Faylor.  126  Ind.  126,  25  NE  869-  Ohio, 
etc.,  R.  Co.  v.  Nickless,  71  Ind.  271; 
Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind. 
471,  17  AmR  719;  Indianapolis,  etc., 
R.  Co.  v.  Beaver,  41  Ind.  493;  Lake 
Shore,  etc.,  R.  Co.  v.  Teeters,  (A.) 
74  NE  1014  [air  166  Ind.  335,  77  NE 
599,  5  LRANS  425]. 

Kan. — Leslie  v.  Atchison,  etc.,  R. 
Co..  82  Kan.  152,  107  P  766,  27  LRANS 
646.  In  this  state  a  limitation  of 
liability  of  a  receiver  of  a  .railroad 
to  one  riding  on  a  stock  pass  Is  void 
by  statute  unless  the  limitation  has 
the  sanction  of  the  board  of  rail- 
road commissioners.  Chicago,  etc., 
R.  Co.  v.  Posten,  69  Kan.  449,  68  P 
466   (Gen.  St.   [1897]  o  69  9  17). 

Me. — Buckley  v.  Bangor,  etc..  R. 
Co.,  113  Me.  164,  93  A  66,  LRA1916A 
617  and  note. 

Mich. — Weaver  v.  Ann  Arbor  R. 
Co.,  139  Mich.  590,  102  NW  1037,  6 
AnnCas  764  and  note. 

Mo. — Bolton  v.  Missouri  Pac  R. 
Co.,  172  Mo.  92,  72  SW  530;  Jones  v. 
St.  Louis  Southwestern  R.  Co*.,  126 
Mo.  666,  28  SW  883,  46  AmSR  514,  26 
LRA  718;  Carroll  v.  Missouri  Pac.  R. 
Co..  88  Mo.  239,  67  AmR  382  and  note; 
Tlbby  v.  Missouri  Pac.  R.  Co.,  82  Mo. 
292;  Graham  v.  Pacific  R.  Co.,  66  Mo. 
636. 

Oh. — Knowlton  v.  Erie  R.  Co.,  19 
Oh.  St.  260,  2  AmR  395;  Cleveland, 
etc.,  R.  Co.  v.  Curran,  19  Oh.  St.  1, 
2  AmR  362. 

Pa. — Rowdln  v.  Pennsylvania  R. 
Co.,  208  Pa.  628,  67  A  1125;  Penn- 
sylvania R.  Co.  v.  Henderson,  61  Pa. 
316. 

Tex. — Missouri  Pac.  R.  Co.  v.  Ivy, 
71  Tex.  409,  9  SW  346,  10  AmSR 
758,  1  LRA  600  and  note;  Gulf,  etc, 
R.  Co.  v.  Winn,  (Civ.  A.)  178  SW 
697;  Texas,  etc.,  R.  Co.  v.  Avery,  19 
Tex.  Civ.  A.   236.  46  SW  897. 

Utah. — Saunders  v.  Southern  Pac. 
Co..  13  Utah  275,  44  P  932. 

Vt. — Sprlgg  v.  Rutland  R.  Co.,  77 
Vt.  347,  60  A  143. 

Va. — Virginia,  etc.,  R.  Co.  v.  Sayers, 
26  Gratt.   (67  Va.)   328. 

W.  Va. — Maslln  v.  Baltimore,  etc, 
R.  Co..  14  W.  Va.  180,  35  AmR  748. 

Wis. — Feldschnelder  v.  Chicago, 
etc.,  R.  Co.,  122  Wis.  423,  99  NW 
1034. 

[a]  Seasons  for  role. — "The  ques- 
tion of  what  Is  gratuitous  carriage 
has  been  discussed  in  a  large  num- 
ber of  cases  known  as  'drovers'  pass' 
cases.  And  It  has  been  universally 
held  that  when  a  shipper  of  cattle 
or  other  live  stock,  or  his  caretaker, 


is  transported  In  accordance  with 
the  contract  of  shipment,  or  by  ar- 
rangement wiUi  the  company,  over 
the  lines  of  a  railroad  company 
for  the  purpose  of  feeding,  water- 
ing, or  otherwise  caring  for  the 
cattle  which  he  accompanies,  either 
upon  what  is  nominally  called 
a  free  pass,  or  upon  contract 
express  or  implied  that  no  com- 
pensation Is  to  be  paid  for  his  car- 
riage In  addition  to  what  is  paid  for 
the  transportation  of  the  cattle,  be 
Is  not  traveling  gratuitously,  but  Is 
a  passenger  for  nlre,  and  that  any 
contract  by  the  shipper,  or  by  the 
caretaker,  exempting  the  railroad  - 
company  from  liability  for  the  con- 
sequences of  its  negligence  to  him  u 
such  a  passenger  is  void,  as  under 
the  general  rule.  The  agreement  for 
his  carriage  is  a  part  of  the  agree- 
ment for  the  transportation  of  live 
stock.  It  is  virtually  all  one  con- 
tract. While  the  compensation  paid 
Is  professedly  for  the  transportation 
of  the  stock,  It  involves  the  condi- 
tion that  the  shipper  or  a  caretaker 
Is  to  be  allowed  to  ride  along  for 
the  purpose  of  caring  for  It.  And 
the  consideration  for  the  carriage  of 
the  shipper,  or  caretaker.  Is  Included 
In  the  charge  made  for  transporting 
the  stock.  The  transportation  Is  not 
a  matter  of  charity  or  gratuity,  but 
one  for  a  valuable  consideration." 
Buckley  v.  Bangor,  etc.,  R.  Co.,  Ill 
Me.  164.  169,  93  A  65,  LRA19HA 
617. 

[b]  Drover  as  employee  of  car- 
rier,—Where  a  contract  Is  made  by 
the  shipper  of  stock  with  the  car- 
rier, providing  for  a  hand  to  accom- 
pany the  stock  and  containing  a 
stipulation  that  the  hand  so  em- 
ployed shall  be  the  employee  of  the 
carrier,  assuming  all  the  risks  of  an 
employee,  the  recital  in  the  contract 
does  not  alter  the  real  relations  of 
the  parties  Involved,  and  as  a  car- 
rier's liability  cannot  be  limited  by 
contract  so  as  to  excuse  the  negli- 
gence of  the  carrier  or  its  servants, 
so  it  cannot  be  done  on  false  or 
counterfeited  relations.  Missouri 
Pac.  R.  Co.  v.  Ivy,  71  Tex.  409,  10 
AmSR  758. 

60.  Willcox  v.  Erie  R.  Co..  161 
App.  Dlv.  94.  147  NYS  360. 

{a]  Under  Interstate  Comment 
Act  (32  U.  S.  St.  at  L.  379  c  104  I!  1. 
6.  20),  as  amended  by  the  act  of 
June  29,  1906  (34  U.  S.  St.  at  L  5841. 
and  the  act  of  June  18,  1910  (36  t. 
S.  St.  at  L.  539),  one  riding  on  a 
drover's  pass  may  recover  for  in- 
juries caused  by  the  carrier's  negli- 
gence, although  he  was  required  to 
sign  a  release  in  accordance  with  the 
schedule  filed  by  the  carrier  with 
the  interstate  commerce  commission 
Willcox  v.  Erie  R.  Co.,  162  App.  Div 
94,  147  NYS  360. 

51.  Chicago,  etc.,  R.  Co.  v.  Let. 
92  Fed.  318,  34  CCA  366;  Illinois 
Cent.  R.  Co.  v.  Anderson,  184  111. 
294,  56  NE  331  [aff  81  III.  A.  1371: 
Illinois  Cent.  R.  Co.  v.  Beebe.  174 
111.  13.  50  NE  1019,  66  AmSR  253,  41 
LRA  210  [aff  69  111.  A.  363]. 

[a]  A  minor  riding*  o*  ■>  oonttmet 
made   by   Tola   fattier,  by   which  the 

?erson  traveling  thereon  was  glTeri 
ree  transportation  for  a  portion  of 
the  distance,  and  which  provided  Out 
he  should  assume  all  risk  of  personal 
injury,  except  from  gross  negligence 
of  the  carrier.  Is  not  bound  by  sock 
provision.  Chicago,  etc.,  R.  Co.  "*■ 
Lee,  92  Fed.  318714  CCA  866. 


For  later  oases,  developments  and  ena&t-M  in  the  law  see  cumulative  Annotations,  ammo  title,  page  and  note  number. 
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passenger  the  risk  of  transportation",  not  incident 
to  his  taking  care  of  his  stock.52  Such  a  stipula- 
tion in  a  pass  on  which  a  drover  is  riding  does  not 
limit  the  damages  recoverable,  in  an  action  brought 
for  the  benefit  of  his  wife  and  children,  for  his 
death." 

[J  1161]  e.  Express  Messengers.54  In  the  ab- 
sence of  a  statutory  provision  to  the  contrary,  a 
contract  between  an  express  company  and  a  railroad 
company,  by  whioh  the  former  assumes  all  risk  of 
injury  to  its  employees  and  agrees  to  hold  the 
latter  harmless  from  all  loss  arising  therefrom,  and 
a  contract  between  the  express  company  and  a  mes- 
senger, whereby  the  latter  assents  to  the  foregoing 
contract  or  assumes  all  risk  of  injury  from  the 
negligence  of  the  railroad  company,  arc  valid,  and 


preclude  the  messenger  from  recovering  for  injuries 
caused  by  the  negligence  of  the  employees  of  the 
railroad  company,  and  in  some  jurisdictions  such 
a  release  is  authorized  by  statute;58  but  the  rail- 
road company  is  not  entitled  to  the  benefit  of  a 
contract,  of  which  it  had  no  knowledge,  between 
an  express  company  and  its  messenger,  by  whioh 
the  lattor  assumes  all  risk  of  injury  while  in  the 
discharge  of  his  duties."  To  exempt  a  carrier  from 
liability  or  to  limit  its  liability  for  injury  to  an 
express  messenger,  the  contract  for  release  must 
expressly  and  plainly  so  provide;58  such  a  contract 
should  be  strictly  construed,  and  a  waiver  by  the 
employee  of  his  rights  should  not  be  extended  by 
implication  or  surmise.59  Under  some  constitutions 
and  statutes  such  contracts  are  invalid.80 


68.  Fitchburg  R.  Co.  v.  Nichols, 
So  Fed.  945.  29  CCA  500;  Bolton  v. 
Missouri  Pac.  R.  Co.,  172  Mo.  92.  72 
SW  530;  Missouri  Pac.  R.  Co.  v.  Tiet- 
ken,  49  Nebr.  130,  68  NW  336,  59 
AmSR  E26. 

[a]  Illustrations. — (l)  Provisions 
In  a  contract  for  transportation  of 
stock  by  rail  that  when  the  person 
accompanying;  it  shall  leave  the 
caboose  and  pass  over  along  the  cars 
or  track  he  shall  do  so  at  his*  own 
sole  risk,  and  that  the  carrier  will 
not  be  required  to  stop  or  start  its 
trains  at  or  from  depots  or  plat- 
forms, do  not  extend  the  exemptions 
beyond  the  ordinary  hazards  peculiar 
to  the  running:  of  Btock  and  freight 
trains  and  to  freight  yards,  and  con- 
sequently do  not  Include  damage  by  a 
water  spout  which  is  negligently  per- 
mitted to  project  too  near  the  mov- 
ing cars.  Fitchburg  R.  Co.  v.  Nich- 
ols, 85  Fed.  945,  29  CCA  500.  (2) 
A  clause  in  a  contract  of  shipment  of 
live  stock  permitting  plaintiff  to  ac- 
company the  stock,  but  requiring 
him  to  ride  in  the  caboose  while  the 
train  was  in  motion,  and  providing 
that  whenever  he  should  leave  the 
same  or  pass  over  or  along  the  cars 
or  track  he  should  assume  the  risk, 
was  no  defense  to  an  action  for  in- 
juries to  plaintiff  received  while,  in 
the  car,  earing  for  stock,  wtolle  it 
was  standing  still  on  the  track, 
owing  to  other  cars  being  bumped 
into  it  with  great  force,  there  being 
a  further  provision  in  the  contract 
devolving-  the  duty  of  "feeding, 
watering  bedding,  and  otherwise  car- 
ing for  the  live  stock"  on  plaintiff; 
and  the  clause  in  the  contract  would 
not  be  any  defense  even  If  plaintiff 
had  no  right  to  be  in  the  car  with 
the  stock,  it  appearing  that  the  con- 
ductor knew  that  he  was  there,  and 
that  just  prior  to  the  accident  other 
cars  had  been  bumped  into  the  car 
with  such  force  as  to  knock  down 
some  of  the  stock,  and  that  plaintiff 
was  caring  for  it,  it  being  the 
conductor's  duty,  under  such  circum- 
stances, either  to  prevent  further 
recklessness  on  the  part  of  defend- 
ant's employees  or  to  warn  plaintiff 
to  get  out  of  the  car.  Bolton  v. 
Missouri  Pac.  R.  Co..  172  Mo.  92,  99, 
72  SV7  530. 

53.  Chicago,  etc.,  R.  Co.  v.  Martin, 
59  Kan.  437,  53  P  461  [aff  178  U.  S. 
245.   20   SCt  854.  44   L.   ed.   1055]. 

54.  SxprMS  messengers  as  pas- 
sengers see  supra  }  1053. 

56.  U.  S. — Baltimore,  etc.,  R.  Co. 
V.  Voigt,  176  U.  S.  498,  20  SCt  385, 
44  L.  ed.  660  [rev  79  Fed.  6611;  Kelly 
v.  Malott,  135  Fed.  74,  67  CCA  648; 
Long  v.  Lehigh  Valley  R.  Co.,  130 
Fed.   870.  66  CCA  354. 

Del. — Perry  v.  Philadelphia,  etc., 
R.  Co..  24  Del.   399,  77  A  725. 

D.  C. — Baltimore,  etc.,  R.  Co.  v. 
Duke,  38  App.  164,  AnnCasl913C  832. 

111. — Blank  v.  Illinois  Cent.  R.  Co., 
182  111.  332,  56  NE  332  [aff  80  111.  A. 
475]. 

Ind. — Louisville,  ^etc,  R.  Co.  v. 
Keefer,  146  Ind.  21*  44  NE  796,  58 
AmSR   348.  38  LRA  93. 

Kan. — Sewell  v.  Atchison,  etc.,  R. 
Co.,  78  Kan.  1,  8,  96  P  1007  [oit  Cyc). 


Mass. — Bates  v.  Old  Colony  R.  Co., 
147  Mass.   256,  17   NE  633. 

Mich— Cottrell  v.  Michigan  United 
Tract.  Co.,  184  Mich.  221,  150  NW  857. 

Tenn. — McKay  v.  Louisville,  etc., 
R.  Co.,  183  Tenn.  690,  182  SW  874. 

Vt. — Robinson  v.  St.  Johnsbury, 
etc.,  R.  Co.,  80  Vt.  129.  66  A  814, 
9  LRANS  1249,  12  AnnCas  1060. 

Wis. — Peterson  v.  Chicago,  etc.,  R. 
Co.,  119  Wis.  197,  96  NW  532,  100 
AmSR  879. 

[a]  XUustratlons. — (1)  A  contract 
by  which  an  express  messenger,  as 
a  condition  of  his  employment,  as- 
sumes all  risk  of  personal  injury 
while  riding  on  any  transportation 
line,  and  agrees  to  release  and  to 
indemnify  the  company  or  any  trans- 
portation company  with  whibh  it  may 
contract  from  any  claim  which 
may  be  made  on  account  of  any 
such  injury,  must  be  construed  to 
apply  to  an  injury  resulting  from 
negligence  of  a  railroad  company  in 
whose  car  he  is  riding  in  the  course 
of  his  employment,  since,  not  being 
a  passenger  while  so  riding,  no  claim 
could  be  made  against  the  company 
except  on  the  ground  of  negligence. 
Long  v.  Lehigh  Valley  R.  Co.,  130 
Fed.  870,  65  CCA  364.  (2)  Where  an 
express  messenger  by  contract  with 
the  express  company  assumed  all 
risks  of  accidents  and  injuries  from 
the  negligence  of  the  railroad  com- 
pany, and  authorized  the  express 
company  so  to  contract  with  the 
railroad  company,  and  by  contract 
between  the  railroad  company  and 
the  express  company  the  express 
company  assumed  all  risks  and  dam- 
ages to  its  messengers,  the  contract 
between  the  railroad  company  and 
the  express  company  was  binding  on 
the  messenger.  Louisville,  etc.,  R 
Co.  v.  Keefer,  146  Ind.  21,  44  NE 
796,  58  AmSR  348,  38  LRA  93.  (3) 
Where  an  express  messenger  was 
traveling  under  a  special  contract 
by  which,  in  consideration  that  de- 
fendant carrier  would  allow  him  to 
ride  in  the  baggage  cars,  he  assumed 
all  risks  of  accident  and  injuries  re- 
sulting therefrom,  and  agreed  to  hold 
defendant  free  and  discharged  from 
all  claims  and  demands  growing  out 
of  any  injury  received  by  him  while 
so  riding,  it  was  held  that  the  limi- 
tation was  valid  and  exempted  the 
carrier  from  all  llabiHty  for  injury 
to  plaintiff  to  which  his  presence  in 
the  baggage  car  directly  contributed, 
Including  injuries  resulting  from  neg- 
ligence of  servants.  Bates  v.  Old 
Colony  R.  Co.,  147  Mass.  255,  266,  17 
NE  633   (where  the  court  said:  "The 

Suestlon  of  the  right  of  carriers  to 
mit  their  liability  for  negligence  In 
the  discharge  of  their  duty  as  car- 
riers by  contracts  with  their  cus- 
tomers or  passengers  in  regard  to 
such  duties,  does  not  arise  under  this 
contract  as  construed  in  this  case.  It 
was  not  a  contract  for  carriage  over 
the  road,  but  for  the  use  of  a  par- 
ticular car.  The  consideration  of  the 
plaintiff's    agreement    was    not    the 

?erformance  of  anything  by  the  de- 
endant  which  it  was  under  any  obli- 
gation to  do,  or  which  the  plaintiff 
had  any  right  to  have  done.    It  was 


a  privilege  granted  to  the  plaintiff. 
The  plaintiff  was  not  compelled  to 
enter  into  the  contract  in  order  to 
obtain  the  rights  of  a  passenger. 
Having  these  rights,  he  sought  some- 
thing more.  The  contract  by  which 
he  obtained  what  he  sought  did  not 
impair  his  rights  as  a  passenger,  and 
he  was  under  no  compulsion  to  enter 
into  it"). 

[b]  As  private  carrier. — A  '  rail- 
road company  which  undertakes,  as 
a  matter  of  accommodation  or  by 
special  engagement,  to  carry  an  ex- 

Sress  messenger  whom  It  is  not 
ound  to  carry  becomes  a  private 
carrier  and  may  protect  itself  by 
contract  from  the  result  of  its  negli- 

fence.       Louisville,    etc.,    R.    Co.    v. 
leefer,    146    Ind.    21.   44   NE   796,    58 
AmSR  348,   38   LRA  93. 

56.  See  statutory  provisions. 

[a]  Massachusetts  statute. — Mass. 
Act  (1894)  c  496  $  2  authorizes  the 
release  by  express  messengers  of  all 
right  to  damages  for  personal  inju- 
ries received  by  them  while  riding 
on  season  tickets  provided  for  in  the 
act.  Doyle  v.  Fitchburg  R.  Co.,  162 
Mass.  66,  44  AmSR  335. 

57.  Louisville,  etc,  R.  Co.  v. 
Keefer,  146  Ind.  21,  44  NE  796,  58 
AmSR  348,   38   LRA  93. 

58.  Cottrell  v.  Michigan  United 
Tract.  Co.,  184  Mich.  221,  160  NW 
867. 

[a]  Illustration. — Where  an  ex- 
press company's  employee,  while 
holding  the  office  of  driver  at  eighty- 
five  dollars  per  month,  but  at  the  time 
acting  as  train  guard  for  an  extra 
compensation,  was  Injured  by  the 
negligence  of  a  railroad  company 
transporting  him.  It  is  no  defense, 
in  an  action  by  him  against  the  rail- 
road company,  that  by  his  original 
contract  of  employment  with  the  ex- 
press company  as  a  helper  at  fifteen 
dollars  per  month  he  agreed  to  in- 
demnify that  company  from  liabil- 
ity for  such  injury  or  negligence,  and 
by  a  contract  between  the  two  com- 
panies the  express  company  indemni- 
fied the  railroad  company  against 
loss  for  any  such  Injury  to  any  em- 
ployee of  the  express  company,  as, 
when  such  employee  was  advanced  to 
the  new  position  of  driver,  the  old 
contract  was  terminated.  Baltimore, 
etc.,  R.  Co.  v.  Duke.  88  App.  (D.  C.) 
164,  AnnCasl913C  832. 

50.  Baltimore,  eta,  R.  Co.  v. 
Duke,  38  App.  (D.  C.)  164,  AnnCas 
1913C    832 

60.  Weir  v.  Rountree,  173  Fed. 
776,  97  CCA  600,  19  AnnCas  1024  [app 
dlsm  216  U.  S.  607.  30  SCt  418.  54  L. 
ed.  635];  O'Brien  v.  Chicago,  etc.,  R. 
Co,  132  Fed.  693,  67  CCA  421  [rev 
116  Fed.  6021  (construing  Iowa  Code 
I  2071);  Davis  v.  Chesapeake,  etc.,  R. 
Co.,  122  Ky.  528,  92  SW  339,  29  KyL 
63.  121  AmSR  481,  5  LRANS  468.  12 
AnnCas  723  and  note;  Missouri,  etc., 
R.  Co.  v.  West,  38  Okl.  581,  134  P 
655;  Shannon  v.  Chesapeake,  etc.,  R. 
Co.,  104  Va.  646.  62  SE  376  (under 
Code  [1904]    9   1294  c  25). 

[a]  Xtt  Kansas,  under 'the  provi- 
sions of  Gen.  St.  (1901)  i|  6857,  5858, 
making  railroad  companies  liable  for 
all   damages  to  persons  or  property 
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Knowledge  and  want  It  has  been  held  that  in 
order  that  sueh  *  contract  between  the  railroad 
«ompaay  and  the  express  company  may  be  binding 
on  the  messenger  it  mast  be  made  with  his  knowl- 
edge and  assent;'1  but  on  the  other  hand,  it  has 
been  held  that  a  messenger  is  bound  to  know  that 
his  rights  rest  on  the  private  contract  between  the 
two  companies  and  that  he  is  bound  thereby,  and 
therefore  is  chargeable  with  knowledge  of  limita- 
tions therein  of  the  carrier's  liability  for  injuries.82 

A  pass  issued  to  an  express  messenger  for  a  con- 
sideration moving  from  the  express  company  is  not 
a  gratuity,  and  the  railroad  company  is  not  ex- 
empt from  liability  to  him  by  a  provision  in  the 
pass  to  the  effect  that  the  person  using  it  assumes 
all  risks  of  accident  and  injury.*3  But  a  pass  given 
an  express  messenger  for  use  of  his  family  is  a 
"free  pass,"  within  the  Hepburn  Act,  so  that  a 
clause  thereof,  whereby  the  passenger  assumes  all 
risks,  is  binding  on  the  person  using  it.8* 

[*,  1162]     f.   Mail  Agents.     As  to  mail  agents 

caused  by  their  negligence,  and  for 
•  Injuries  to  the  employees  through 
their  negligence  or  that  of  other  em- 
ployees, which,  as  construed  by  the 
supreme  court  of  the  state,  render 
void  any  contract  limiting  such  lia- 
bility, a  contract  between  an  express 
company  and  a  railroad  company 
that  the  former  shall  Indemnify  and 
save  the  latter  harmless  against  any 
liability  on  account  of  the  Injury  or 
death  of  any  employee  of  the  ex- 
press company  while  In  the  cars  or 
about  the  platforms  of  the  railroad 
company,  whether  resulting  from  its 
negligence  or  otherwise,  and  a  sec- 
ond contract  between  '  the  express 
company  and  an  employee  by  which 
the  employee  assumes  all  risks  of 
accidents  or  injuries  while  riding  on 
the    cars   of   any    railroad,    and    ex- 

8ressly  ratines  the  contract  between 
lie  express  company  and  the  rail- 
road company,  and  agrees  to  save  the 
express  company  harmless  from  any 
liability  thereon,  wherever  such  con- 
tracts were  made,  are  not  available 
as  a  defense  to  an  action  against  the 
railroad  company  by  the  widow  of 
the  employee  to  recover  dimages  for 
his     death      occurring     in      Kansas 


transported  on  trains,  it  has  been  held  that  a  stipu- 
lation relieving  the  railroad  company  from  liability 
for  injury  to  them  is  not  valid. 

[,  1163]  6.  Transportation  over  Gonnecoaf 
Lines.  A  contract  for  transportation  over  connect- 
ing lines,  in  which  there  is  a  valid  limitation  of  lia- 
bility, inures  to  the  benefit  of  the  .carriers  trans- 
porting the  passenger  under  such  contract.88  Bat 
even  where  the  initial  carrier  has  contracted  for 
exemption  from  liability  for  the  negligence  of  a 
connecting  carrier,  it  is  liable  for  injuries  caused 
by  its  negligence  in  regard  to  a  car  which  it  has 
furnished  to  run  over  connecting  lines,  whether  the 
injuries  occur  on  its  own  line  or  on  the  line  of  a 
connecting  carrier.87 

[»  1164]  6.  What  Law  Governs.88  As  a  general 
rule,  unless  the  parties  at  the  time  of  making  the 
contract  have  some  other  law  in  view,*"  the  validity 
and  the  interpretation  of  a  contract  limiting  the 
carrier's  liability  depend  on  the  law  of  the  place 
where  it  is  made;70  and  in  the  absence  of  a  federal 


through  the  alleged  negligence  of  the 
railroad  company.  Weir  v.  Rountree, 
173  Fed.  776.  97  CCA  BOO,  19  AnnCas 
1024  [app  dlsm  216  U.  S.  607,  30  SCt 
418.  64  L.  ed.  635]. 

[b]     In  Kentucky, 
196    and    Va.    Code 


under  Const.  J 
_...._  (1887)     I    1296. 

prohibiting  carriers  from  contract- 
ing away  their  rommon-law  lia- 
bility, a  Virginia  contract,  whereby 
an  express  messenger  at  the  time  of 
his  employment  released  all  claims 
against  the  express  company  or 
against  the  carrier  for  injuries  he 
might  receive,  whether  through 
negligence  or  otherwise,  was  void,  so 
as  not  to  affect  his  right  to  recover 
for  Injuries  received  in  Kentucky. 
Davis  v.  Chesapeake,  etc..  R.  Co.,  122 
Ky.  628,  92  SW  339.  29  KyL  53.  121 
AmSR  481,  5  LRANS  458,  li  AnnCas 
723. 

61.  Kelly  v.  Malott,  136  Fed.  74, 
67  CCA  548;  Chamberlain  v.  Plerson, 
87  Fed.  420,  31  CCA  167:  Brewer  v. 
New  Tork.  etc.,  R.  Co..  124  N.  T.  59, 
26  NE  324,  21  AmSR  647,  11  LRA  483: 
Kenney  v.  New  York  Cent.,  etc.,  R. 
Co.,  64  Hun  143.  7  NTS  255  [aft  125 
N.  T.  i22.  26  NE  626]. 

[a]  Temporary  substitute. — One 
temporarily  In  the  place  of  an  ex- 
press messenger  stands  In  the  same 
position  as  the  messenger  himself 
as  regards  contracts  limiting  the  car- 
rier's liability,  or  In  the  absence  of 
such  contract  is  entitled  to  the  same 

Rrotection.      Blair  v.   Erie  R.  Co.,   66 
t.  Y.   313,   23  AmR  65. 
63.     Blank  v.  Illinois  Cent.  R.  Co.. 
80  111.  A.  475   [aff  182  111.  332,  55  NE 
832];  Pittsburgh,  etc,  R.  Co.   v.  Ma- 


honey.  148  Ind.  196,  46  NE  917.  47 
NE  464,  62  AmSR  603,  40  LRA  701; 
McKay  v.  Louisville,  etc.,  R.  Co.,  133 
Tenn.  590,   182  SW  874. 

[a]  Bole  applied*— A  person  who 
enters  into  the  employ  of  an  express 
company  to  take  charge  of  the  pack- 
ages which  it  transports  in  cars,  and 
In  which  he  rides  over  the  lines  of 
a  railroad  company  under  a  special 
contract  waiving  the  right  to  dam- 
ages for  personal  injuries  on  account 
of  the  negligence  of  the  railroad  com- 
pany, is  chargeable  with  notice  that 
the  express  company  and  himself,  as 
its  representative,  have  the  right  to 
occupy  such  cars  only  by  special  li- 
cense, which  he  cannot  do  and  at  the 
same  time  hold  the  railroad  company 
for  any  Injuries  he  may  sustain. 
Blank  v.  Illinois  Cent.  R  Co..  80  111. 
A.  476  [aff  182  111.  332,  56  NE  332]. 

[b]  Acceptance  of  terms. — Where 
a  person  Is  employed  by  an  express 
company  to  take  charge  of  Its  prop- 
erty In  transit  over  the  lines  of  a 
railroad,  under  a  contract  which 
waives  the  right  of  recourse  for 
damages  on  account  of  the  negli- 
gence of  the  railroad  company  or  Its 
employees,  he  accepts  the  terms  of 
the  contract  by  taking  such  employ- 
ment. Blank  v.  Illinois  Cent.  R.  Co.. 
80  111.  A.  476  [aff  182  111.  332.  55  NE 
332]. 

63.  Baltimore,  etc.,  R.  Co.  v.  Duke. 
88  App.  (D.  C.)  164,  AnnCasl913C 
832.     See  generally  supra  {   1157. 

64.  Morris  v.  west  Jersey,  etc., 
R.   Co.,  87  N.  J.   L.  579,  94  A  693. 

66.  Illinois  Cent.  R.  Co.  v.  Crudun, 
63  Miss.  291;  Seybolt  v.  New  York, 
etc,  R.  Co.,  95  N.  Y.  562,  47  AmR  75 
and  note. 

[a]  Season  for  rule. — Sections 
3997-4005,  both  Inclusive,  of  c  10 
of  tit  46  of  the  Revised  Statutes  of 
the  United  States  Impose  on  every 
railroad  company  carrying  the  mail 
the  duty  of  carrying  the  agent,  and 
the  liabilities  arising  from  this  duty 
cannot  be  limited  by  contract;  and 
even  if  there  had  been  an  express 
contract  between  the  government 
and  defendant  railroad  providing  for 
the  exemption  in  question,  it  must 
have  been  void  in  respect  to  such  a 
provision,  for  want  of  authority  in 
the  officer  representing  the  govern- 
ment to  make  It.  Seybolt  v.  New 
York,  etc..  R.  Co...  95  N.  Y.  562,  47 
AmR  75. 

Mail  agents  riding  on  a  train  as 
passengers  see  supra  §  1053. 

66.  Kerrigan  v.  Southern  Pac  R. 
Co..  81  Cal.  248,  22  P  67"-  Russell  v. 
Pittsburgh,  etc.,  R.  Co.,  157  Ind.  306, 
61  NE  678.  87  AmSR  214,  65  LRA 
253;  Hall  v.  North  Eastern  R  Co..  L. 
R.  10  Q.  B.  437;  Bicknell  v.  Grand 
Trunk  R.  Co.,   26  Ont.  A  431. 

Inability  of  connecting  carriers 
generally  see  infra  911259-1262.1312. 


67.  Missouri,  etc.,  R.  Co.  v.  Fos- 
ter, 97  Tex.  618.  80  SW  1197  [rer 
(Civ.  A.)  78  SW  1134];  Missouri,  etc, 
R.  Co.  v.  Harrison,  97  Tex.  611.  16 
SW  1139  [rev  (Civ.  A.)  77  SW  1016], 

[a]  Bole  applied. — Where  an  In- 
itial carrier  contracted  .for  through 
transportation  over  the  lines  of  con- 
necting carriers  in  a  car  furnished 
by  such  Initial  carrier,  It  was  liable 
for  Injuries  to  passengers  occasioned 
by  its  having  furnished  a  car  which 
was  not  capable  of  being  made  com- 
fortably warm,  without  regard  to 
whether  the  injuries  occurred  on  its 
own  line  or  on  the  line  of  a  connect- 
ing carrier,  for  the  negligence  of 
which  the  transportation  contract 
exempted  such  initial  carrier.  Mis- 
souri, etc.,  R.  Co.  v.  Harrison,  97 
Tex.  611,  80  SW  1139  [rev  (Civ.  A) 
77  SW  1036]. 

68.  See  also  Conflict  of  Laws. 

69.  Wiley  v.  Grand  Trunk  R  Co.. 
227  Fed.  127. 

70.  U.  S. — Shelton  v.  Canadian 
Northern  R.  Co.,  189  Fed.  163;  Mexi- 
can Nat.  R.  Co.  v.  Jackson,  118  Fed 
549,  55  CCA  315  [certiorari  den  1SS 
U.  S.  512  mem.  23  SCt  851  mem.  47 
L.  ed.  924  mem]. 

Cal. — Ju8tis  v.  Atchison,  etc.  R 
Co..  12  Cal.   A    639,   108   P   128. 

111. — Illinois  Cent.  R.  Co.  v.  Beebe. 
174  III.  IS,  50  NE  1019,  66  AmSR  !53 
43  LRA  210. 

La. — Arayo  v.  Currel,  1  La.  528.  10 
AmD  286. 

Mass. — O'Regan  v.  Cunard  SS.  Co.. 
160  Mass.  356,  35  NE  1070,  39  AmSR 
484. 

N.  Y. — Fish  v.  Delaware,  etc.,  R. 
Co.,  211  N.  Y.  374,  106  NE  661  [rev 
168  App.  Div.  92.  143  NYS  265  (aff 
79  Misc.  636,  141  NYS  245)];  Dyke 
v.  Erie  R.  Co.,  45  N.  Y.  113.  <  AmR 
43;  Wlllcox  v.  Erie  R.  Co..  162  App. 
Dlv.  94,  147  NYS  360. 

Oh. — Pittsburgh,  etc.,  R.  Co.  t. 
Bishop.  7  Oh.  Cir.  Doc  73.  11  Oh. 
Clr.  Ct.  380. 

Pa. — Camden,  etc.,  R.  Co.  t. 
Bausch,  4  Pa.  Cas.  618,  7  A  731. 

S.  D. — Meuer  v.  Chicago,  etc,  R. 
Co.,  5  S.  D.  568.  59  NW  945.  49  Am 
SR  898,  26  LRA  81. 

Tex. — Mexican  Nat.  R.  Co.  v.  Ware. 
(Civ.  A.)  60  SW  348. 

Wis. — Davis  v.  Chicago,  etc,  R 
Co.,  93  Wis.  470.  67  NW  16,  llli  17 
AmSR  935.  S3  LRA  654. 

[a]  "The  weight  of  authority.  In- 
cluding the  United  States  Supreme 
Court  and  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  is  that 
the  invalidity  of  a  release  like  this 
Is  to  be  determined  by  the  law  of 
the  jurisdiction  where  the  carriage 
was  commenced — locus  celebrationis 
— whether  the  basis  of  the  carrier"* 
liability  be  regarded  as  contractual 
or  tortious."  Wiley  v.  Grand  Trunk 
R.  Co.,  227  Fed.  127,  130. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  nam*  tit: 
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law  on  the  subject,71  this  rule  applies  where  the 
contract  is  for  interstate  transportation.72  Thus, 
although  a  contract  exempting  the  carrier  from  lia- 
bility is  invalid  where  it  is  sought  to  be  enforced, 
if  it  is  valid  where  made  it  will  be  enforced  on  prin- 
ciples of  comity ,T*  and  if  it  is  invalid  where  made 
it  will  be  recognized  as  invalid  in  any  other  state, 
although  by  the  law  of  such  state  the  contract  would 
have  been  valid.7*  But  on  the  other  hand,  it  has 
been  said  that  so  far  as  such  contract,  although 
valid  where  made,  is  to  be  performed  in  a  state 
where  the  limitation  is  invalid,  such  limitation  will 
not  be  recognized.75  According  to  some  decisions, 
however,  where  the  question  arises  in  an  action  of 
tort,  the  law  of  the  place  where  the  accident  hap- 
pened governs;7*  and  a  contract  exempting  a  car- 


rier from  liability  for  negligence,  valid  at  the  place 
of  its  execution  and  delivery,  will  not  avail  as  a 
defense  when  the  injury  occurs  in  a  state  by  whose 
laws  such  contracts  are  declared  to  be  void  as 
against  public  policy.77  But  in  an  action  in  a  fed- 
eral court  the  validity  of  such  a  contract  is  hot  to 
be  determined  by.  the  laws  of  the  state  where  the 
accident  occurred,  but  by  the  decisions  of  the  United 
States  courts  and  by  the  general  law.78  It  has  also 
been  held  that  such  a  contract,  so  far  as  the  ele- 
ment of  contract  controls,  must  be  construed  by 
the  laws  of  the  place  where  it  is  principally  to  be 
performed,  by  whose  laws  it  will  be  valid,  rather 
than  by  the  laws  of  another  place  where  it  would 
be  invalid.7* 


VHI.     EJECTION  OF  PASSENGEBS  AND   INTBUDEBS80 


[$  1165]  A.  Disorderly*  Conduct;  Obnoxious 
Persona — 1.  In  General.  Where  a  person  is  right- 
fully on  a  train  or  a  street  car  as  a  passenger,  the 
carrier  cannot  arbitrarily  expel  him  when  he  is  not 
at  fault.81  But,  as  the  carrier  has  the  right  to  ex- 
clude from  its  trains  or  cars  persons  who  by  their 
conduct  or  condition  cause  annoyance  or  offense 
to  other  passengers,  or  interfere  with  the  carrier's 


legitimate  business,  it  is  proper  to  eject  such  per- 
sons, although  otherwise  entitled  to  ride  as  pas- 
sengers; such  right  of  ejection  may  be  exercised, 
particularly  where  there  is  a  statutory  provision 
to  that  effect,  with  reference  to  persons  who  have 
contagious  diseases,82  or  who  annoy  and  disturb 
other  passengers  by  the  use  of  vulgar,  indecent, 
or  profane  language,88  or  who  are  unruly,  boisterous, 


71.  Wiley  v.  Grand  Trunk  R  Co., 
227  Fed.  127;  Davis  v.  Chicago,  etc., 
R.  Co.,  93  Wis.  470.  67  NW  18,  1132, 
57  AmSR  935,  S3   LRA  (64. 

78.  U.  S. — "Wiley  v.  Grand  Trunk 
R   Co..  227  Fed.  127. 

Cal. — Justis  v.  Atchison,  etc,  R 
Co.,  12  Cal.  A.  639,   108  P  328. 

111. — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  13,  SO  NE  1019,  66  AmSR  263, 
43  LRA  210. 

N.   T. — Fish  v.   Delaware,   etc,   R 


Co.,  211  N.  T.  874,  106  NE  661  [rev 
158  App.  Dlv.  92,  143  NTS  365  (aft  79 
Misc.  636,  141  NTS  245)]. 


S.  D. — Meuer  v.  Chicago,  etc.,  R. 
Co.,  5  S.  D.  568,  69  NW  946,  49  Am 
SR  898,  26  LRA  81. 

Wis. — Davis  v.  Chicago,  etc.,  R. 
Co.,  93  Wis.  470,  67  NW  16,  1132,  67 
AmSR  935,   33   LRA  654. 

"The  general  rule  that  the  nature, 
the  obligation,  and  the  Interpretation 
of  a  contract  are  to  be  governed  by 
the  law  of  the  place  where  it  Is 
made,  unless  the  parties  at  the  time 
of  making  it  have  some  other  law 
in  view,  requires  a  contract  of  car- 
riage, made  in  one  country,  and  the 
performance  of  which  begins  there, 
to  be  governed  by  the  law  of  that 
country,  unless  the  parties,  when  en- 
tering into  the  contract,  clearly  man- 
ifest a  mutual  intention  that  it  shall 
be  governed  by  the  law  of  some  other 
country.  The  contract  in  such  cases 
is  single,  and  the  performance  is  one 
continuous  act."  Wiley  v.  Grand 
Trunk  R.  Co.,  227  Fed.  127,  130. 

[a]  Presumption  as  to  similarity 
of  law. — Although  a  special  contract 
containing  an  exemption  from  liabil- 
ity, made  in  one  state  for  transpor- 
tation therein  to  a  point  in  another 
state,  is  to  be  Interpreted  according 
to  the  law  of  the  former  state,  in  the 
absence  of  evidence  as  to  what  the 
law  of  such  former  state  is  it  will 
be  presumed  to  be  the  same  as  that 
of  the  latter  state.  Meuer  v.  Chi- 
cago, etc.,  R.  Co..  6  S.  D  568,  59  NW 
945,  49  AmSR  898,  25  LRA  81.  See 
also  Evidence  [16  Cyc  1084]. 

73.  O'Regan  v.  Cunard  S3.  Co.,  160 
Mass.  356,  35  NE  1070,  39  AmSR  484; 
Fonseca  v.  Cunard  SS.  Co..  153  Mass. 
553,  27  NE  665,  25  AmSR  660,  12 
LRA   340. 

74.  Illinois  Cent.  R  Co.  v.  Beebe, 
174  111.  13,  50  NE  1019,  66  AmSR  253, 
43   LRA   210. 

75.  Burnett  v.  Pennsylvania  R 
Co..  176  Pa.  46,  34  A  972. 

76.  Smith  v.  Atchison,  etc..  R.  Co., 
194  Fed.  79,  114  CCA  167;  Willcox  v. 
Erie  R.  Co.,  162  App.  Dlv.  94,  147 
NTS  360. 


77.  Smith  v.  Atchison,  etc,  R.  Co., 
194  Fed.  79,  114  CCA  167;  Weir  v. 
Rountree,  173  Fed.  776,  97  CCA  600. 
19  AnnCas  1204  and  note  [app  dism 
216  U.  S.  607,  30  SCt  418,  54  L.  ed. 
635];  Lake  Shore,  etc.,  R  Co.  v. 
Teeters,  166  Ind.  135,  77  NE  599,  6 
LRANS  425  [alf  (A.)  74  NE  1014]; 
Wents  v.  Chicago,  etc,  R.  Co.,  259 
Mo.  450,  168  SW  1166,  AnnCasl916B 
317. 

[a]  Season  for  rule.— "While  it  is 
the  rule  that  any  defense  which  is 
based  upon  the  express  terms  of  a 
contract  is  governed  by  the  lex  loci 
contractus,  even  though  the  action 
be  ex  delicto,  yet  the  fact  that  the 
recognition  of  a  provision  for  an  ex- 
emption from  liability  for  negligence 
would  contravene  the  distinctive 
policy  of  the  state  in  which  the  ac- 
tion arose  and  where  the  remedy  is 
sought  furnishes  a  sufficient  reason 
for  the  refusal  to  recognize  such 
provision.  2  Wharton,  Conflict  of 
Laws  (3d  ed.)  f  471c.  This  State  is 
concerned  in  the  protection  of  the 
lives  and  limbs  of  all  persons  within 
its  borders,  whether  Interstate  pas- 
sengers or  otherwise,  and,  as  re- 
spects responsibility  for  torts  com- 
mitted within  the  jurisdiction  of  its 
laws,  its  courts  will,  where  neces- 
sary, assume  to  determine  the  com- 
mon law  for  themselves,  and  will  not 
permit  parties  to  contravene  the  do- 
mestic policy  of  the  State  by  in- 
vidious contracts  for  exemptions 
from  liability  for  negligence."  Lake 
Shore,  etc.,  R.  Co.  v.  Teeters.  166 
Ind.  335,  342,  77  NE  699,  5  LRANS 
425  and  note. 

78.  Fowler  v.  Pennsylvania  R.  Co., 
229  Fed.   373.  143  CCA  493. 

'79.  Atchison,  etc.,  R  Co.  v.  Smith, 
38  Okl.  157,  132  P  494,  AnnCasl915C 
620. 

[a]  Tons  where  a  pass  issued  and 
delivered  in  Kansas  to  a  railroad  em- 
ployee's wife  for  a  round  trip  from 
a  point  in  Kansas  to  a  point  in  Okla- 
homa contains  a  provision  releasing 
the  carrier  from  liability,  it  must  be 
construed  according  to  the  laws  of 
Oklahoma  where  such  provision  is 
valid,  rather  than  in  Kansas  where 
it  is  invalid.  Atchison,  etc.,  R.  Co. 
v.  Smith,  38  Okl.  157,  132  P  494,  Ann 
Casl915C  620. 

80.    Cross  references: 
Ejection  from  palace  or  sleeping  cars 

see  infra  I  1539. 
Ejection  of  persons  other  than  pas- 
sengers  from  railroad   station  see 
Railroads    [33  Cyc  822]. 
Homicide    In    resisting    conductor    in 
performance  of  duty  see  Homicide. 


Liability  for  false  imprisonment  see 

False  Imprisonment  [19  Cyc  828]. 
Removal    of    trespassers    on    freight 

trains  see  Railroads  [33  Cyc  820]. 
Removal    of    trespassers    on    street 

cars  see  Street  Railroads    [36  Cyc 

I486]. 
Who  may  be  refused  transportation 

see  supra  I  1064. 

81.  Indianapolis  Tract.,  etc,  Co. 
v.  Lockman,  49  Ind.  A.  143,  96  NE 
970,  973;  Leek  v.  Northern  Pac  R. 
Co.,  65  Wash.  453,  118  P  345. 

"It  oannot  be  said  that  one  who 
has  paid  his  fare,  and  has  thus  be- 
come a  passenger  and  entitled  to  be 
.carried  to  destination,  and  who  has 
not  been  guilty  of  any  misconduct, 
can  have  his  contract  of  carriage 
arbitrarily  rescinded."  Indianapolis 
Tract.,  etc.,  Co.  v.  Lockman,  supra 

[a]  Seniors!  of  mother  of  obild 
•ooldentally  killed. — Where,  while  a 
mother  was  traveling  as  a  passenger 
with  her  four  children,  one  of  them 
was  accidentally  killed,  and  at  the 
next  station  the  conductor  removed 
the  body  of  the  child  from  the  train 
and  delivered  It  to  the  coroner,  and 
then  compelled  the  mother  and  her 
remaining  children  to  leave  the  train, 
according  to  orders  from  the  car- 
rier's superintendent,  while  the  car- 
rier was  entitled  to  remove  the  body 
of  the  child,  the  ejection  of  the 
mother  and  her  other  children  was 
without  Justification.  Leek  v.  North- 
ern Pac.  R.  Co.,  65  Wash.  453,  118  P 
346. 

TMaMHty  for  wrongful  ejection  see 
infra  19  1199-1201. 

83.  Paddock  v.  Atchison,  etc.,  R 
Co.,   37   Fed.  841,   4   LRA  281. 

Serosal  of  transportation  to  per- 
sona fcnvtna;  contagions  diseases  see 
supra  9  1064. 

83.  U.  S. — Murphy  v.  Western, 
etc.,  R.  Co.,  23  Fed.  637. 

Ala. — Nashville,  etc.,  R  Co.  v. 
Moore,  148  Ala.  63,  41  S  984. 

Del. — Pacelll  v.  People's  R  Co.,  92 
A  660. 

111. — Chicago  City  R.  Co.  v.  Pelle- 
tier,  134  111.  120.  24  NE  770. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wolfe,  128  Ind.  847,  27  NE  606,  25 
AmSR  436. 

Ky. — Louisville,  etc..  R.  Co.  v.  Set- 
ser,  138  Ky.  476,  128  SW  341  (under 
St.  9  806  [Russell  St  9  5350]); 
Chesapeake,  etc..  R.  Co.  v.  Crank,  128 
Ky.  329.  108  SW  276,  82  KyL  1202. 
16  LRANS  197. 

Me. — Robinson  v.  Rockland,  etc.,  R. 
Co..  87  Me.  387,  82  A  994,  29  LRA 
530.  ,-m-i- 

Miss.— Gallegly    v.     Kansas    City, 
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or  offensive  to  the  peril  or  discomfort  of  other 
passengers,  or  interference  with  the  carrier's  busi- 
ness.84 This  rule  applies,  although  the  passenger 
has  paid  his  fare  ;85  jior  is  the  conductor  required 
to  permit  the  passenger  to  continue  on  the  car  or 
train  on  the  promise  of  another  passenger  to  look 
after  him.88    The  same  right  of  control  or  ejection 


may  be  exercised  with  reference  to  the  waiting  room 
or  office  of  the  carrier.87 

Anticipated  annoyance.  If  the  conduct  or  con- 
dition of  the  person  is  such  as  reasonably  to  war- 
rant the  anticipation  of  inconvenience  or  annoy- 
ance, he  may  be  ejected  before  any  improper  act 
has  been  committed.88 


etc.,  R.  Co.,  83  Miss.  171,  35  S  420 
(under  Code  [1892]   5  3563). 

Mo. — State  v.  Blunt,  110  Mo.  322, 
19  SW  650;  Williams  v.  St.  Louis, 
etc..  R.  Co.,  119  Mo.  A.  663,  96  SW 
307  (in  the  presence  of  ladies); 
Ickenroth  v.  St.  Louis  Transit  Co., 
102  Mo.  A.  597,  77  SW  162;  Eads  v. 
Metropolitan  R.  Co.,  43  Mo.  A.  536. 

N.  H.— Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312.  36  A  558. 

Pa.— Iliflt  v.  Philadelphia  Rapid 
Transit  Co.,  17  Pa.  Diet.   454. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Alderete,  36  Tex.  Civ.  A.  142,  81  SW 
1246. 

W.  Va. — Prank  v.  Monongahela 
Valley  Tract.  Co.,  76  W.  Va.  364,  83 
SE  1009  (under  Code  [1913]  c  145 
i  3D. 

[a]  *h*  passenger  la  required  to 
demean  himself  la  suoh  way  as  not 
to  be  offensive,  vulgar,  or  obscene, 
or  grossly  disagreeable  to  his  fellow 
passengers,  or  expose  them  to  suffer- 
ing or  danger.  For  failure  on  his 
part  in  these  respects  he  may  be  re- 
moved. Murphy  v.  Western,  etc.,  R. 
Co.,  23  Fed    637. 

[b]  Objectionable  language  (1)  in 
order  to  constitute  ground  for  ejec- 
tion must  be  used  in  a  tone  suffi- 
ciently loud  to  annoy  and  disturb 
other  passengers.  Chicago  City  R. 
Co.  v.  Pelletler,  134  111.  120,  24  NE 
770.  (2)  Where  a  passenger  in  a 
street  car  filled  with  women,  on  be- 
ing requested  by  the  conductor  to 
atop  using  oaths  in  his  conversation, 
denied  having  used  any,  and  on  be- 
ing contradicted  by  the  conductor 
cursed  him,  he  was  rightfully  ejected 
from  the  car  and  could  not  recover 
therefor.  Robinson  v.  Rockland,  .etc., 
St.  R.  Co.,  87  Me.  387,  32  A  994.  29 
LRA  630. 

[c]  Itanirnsge  held  not  profane  or 
obsoene. — where  a  passenger  on  a 
street  car,  on  being  asked  for  his 
fare,  handed  the  conductor  a  transfer 
folded,  and  the  conductor  returned  It 
with  a  demand  that  the  passenger 
unfold  it,  which  he  refused  to  do.  and 
thereupon  the  conductor  demanded  a 
nickel,  and  the  second  time  demanded 
that  the  passenger  unfold  the  trans- 
fer, when  the  latter  replied,  "Damned 
if  I  am  going  to  unfold  It;  unfold  it 
yourself,  whereupon  the  conductor 
seized  him,  threw  him  on  the  floor 
against  a  seat,  and  ejected  him  from 
the  car,  the  passenger's  language. was 
neither  profane  nor  obscene,  and  his 
conduct  was  no  Justification  for  his 
ejection.  El  Paso  Electric  R.  Co.  v. 
Alderete.  36  Tex.  Civ.  A.  142,  144,  81 
SW  1246. 

fdl  Trior  ejection  on  other 
grounds. — Where,  after  a  passenger 
had  surrendered  his  ticket,  the  con- 
ductor improperly  asked  him  a  sec- 
ond time  for  nls  fare,  and  proceeded 
to  eject  him  for  nonpayment,  the  sub- 
sequent use  of  improper  language  on 
the  part  of  the  passenger  would  not 
excuse  his  improper  expulsion. 
Louisville,  etc.,  R.  Co.  v.  Wolfe,  128 
Ind.  347,  27  NE  606,  26  AmSR  436. 

[e]  Under  statutes. — (1)  In  Ala- 
bama under  Code  (1896)  i  3457,  pro- 
viding that  conductors  of  trains  may 
eject  passengers  when  disorderly,  or 
when  using  profane,  vulgar,  or  ob- 
scene language,  It  Is  immaterial  to 
the  right  of  a  conductor  to  eject  a 
passenger  for  usinar  obscene  lan- 
guage that  his  conduct  is  in  fact 
offensive  to  other  passengers.  Nash- 
ville, etc.,  R.  Co.,  v.  Moore,  148  Ala. 
63.  41  S  984.  (2)  In  Kentucky  under  the 
express  provisions  of  St.  I  806  (Rus- 
sell St.  15350),  it  is  the  duty  of  the 
conductor  to  put  off  a  passenger  who 
shall.  In   the  hearing  of  persons  or 


other  passengers  and  to  their  annoy- 
ance, utter  obscene  or  profano  lan- 
guage, or  behave  Jn  a  boisterous  or 
riotous  manner,  and  the  conductor 
need  not  wait  until  he  reaches  the 
next  station.  Louisville,  etc.,  R.  Co. 
v.  Setser,  138  Ky.  476,  128  SW  341. 
(3)  In  West  Virginia  the  right  of 
ejection  authorized  by  Code  (H13)  c 
146  (  31  (J  5233),  giving  officers  of 
common  carriers  the  right  to  eject 
disorderly  persons  from  trains,  etc., 
is  not  dependent  on  the  personal 
safety,  or  reasonable  comfort  or  con- 
venience of  other  passengers.  Wll- 
helm  v.  Parkersburg,  etc.,  R.  Co.,  74 
W.  Va.  678.  82  SE  1089. 

84.  Ark.— Dobbins  v.  Little  Rock 
R.,  etc.,  Co.,  79  Ark.  85,  95  SW  794, 
9  AnnCas  84. 

Ga. — Peavy  v.  Georgia  R,  etc.,  Co., 
81  Ga.  485.  8  SE  70,  12  AmSR  384. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald. 68  Ind.  316. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Weber,  33  Kan.  543,  6  P  877,  52  AmR 
543. 

Ky. — Com.  v.  Marcum,  135  Ky.  1. 
122  SW  215,  24  LRANS  1194;  Chesa- 
peake, etc.,  R.  Co.  v.  Crank,  128  Ky. 
329,  108  SW  276,  32  KyL  1202,  16 
LRANS  197. 

Mass. — O'Laughlin  v.  Boston,  etc., 
R.  Co..  164  Mass.  139,  41  NE  121. 

Miss. — Gallegly  v.  Kansas  City, 
etc..  R.  Co.,  83  Miss.  171,  35  S  420. 

Mo.. — McQuerry  v.  Metropolitan  St. 
R.  Co.,  117  Mo.  A.  255,  92  SW  912; 
Leonard  v.  St.  Louis  Transit  Co.,  115 
Mo.  A.  .349,  91  SW  462;  Ickenroth  v. 
St.  Louis  Transit  Co.,  102  Mo.  A.  597, 
77   SW   162. 

Nebr. — Sorenson  v.  Lincoln  Tract, 
Co..  94  Nebr.  91.  142  NW  702. 

N.  H.— Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312,  36  A  558,       - 

N.  T. — Weber  v.  Brftoklyn,  etc.,  R. 
Co..  47  App.  Div.  306,  62  NYS  1. 

Pa. — West  Chester,  etc.,  R.  Co.  v. 
Miles,  65   Pa.   209,   93  AmD  744. 

Tex. — Atchison,  etc.,  R.  Co.  v. 
Wood,  (Civ.  A.)  77  SW  964;  Gulf, 
etc,  R.  Co.  v.  Adams,  3  Tex.  A.  Civ. 
Oas.  {  422. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Brame, 
109  Va.  422,  63  SE  1018. 

W.  Va. — Frank  v.  Monongahela 
Valley  Tract.  Co.,  75  W.  Va.  364,  83 
SE  1009. 

[a]  On*  who  protest*  with  the 
conductor  against  what  he  considers 
unnecessary  roughness  in  handling 
an  intoxicated  person  does  not  there- 
by subject  himself  to  ejection. 
Weber  v.  Brooklyn,  etc.,  R.  Co.,  47 
App.  Div.  306,  62  NTS  1. 

fb]  Mok  passenger.— A  statute  re- 
quiring the  conductor  to  eject  a  pas- 
senger who  is  annoying  other  pas- 
sengers does  not  authorize  a  conduc- 
tor to  put  off  a  sick  passenger  vomit- 
ing or  otherwise  doing  things  a  well 
behaved  passenger  in  good  health 
would  not  do,  but  only  applies  to 
persons  who  voluntarily,  or  While 
under  the  influence  of  liquor,  act  In 
a  boisterous,  indecent,  and  disgust- 
ing manner,  to  the  annoyance  of 
other  passengers.  Chesapeake,  etc., 
R.  Co.  v.  Crank,  108  SW  276.  32  KyL 
1202  (construing  Ky.  St.  [1903] 
5  806). 

[c]  Where  a  passenger  willfully 
Interferes  with  the  apparatus  of  the 
oar  and  conducts  himself  In  a  disor- 
derly manner,  the  conductor  is  Justi- 
fied in  ejecting  him.  Dobbins  v.  Lit- 
tle Rock  R.,  etc..  Co.,  79  Ark.  86,  95 
SW  794.  9  AnnCas  84. 

[d]  Where  a  waiter  In  a  dining 
oar  is  discharged  en  route,  he  may 
ride  in  a  coach  on  payment  of  his 
fare  to  the  end  of  his  run.  but  he  has 
no   right   to   Insist  on   riding   In  the 


dining  car  after  the  car  has  been 
closed  to  passengers  generally  at  a 
station;  and,  if  he  defiantly  persists 
in  doing  so  after  he  has  received 
sufficient  notice  to  change  his  cloth- 
ing, creates  a  disturbance,  and  de- 
lays the  train,  he  may  be  put  off  the 
car  with  such  force  as  is  necessary 
by  the  police  at  the  direction  of  the 
company's  employees,  and,  if  he  per- 
sists in  his  disorder  on  the  platform 
In  the  presence  of  the  police,  and  the 
fpolice  arrest  him  on  a  charge  of  dis- 
orderly conduct,  the  company  will 
not  be  liable  for  his  ejection  from 
the  car.  Perry  v.  Pennsylvania  R. 
Co.,  41  Pa.  Super.  591. 

[e]  Attempting  to  obtain  money 
or  property  from  any  person  by  any 
game  or  device  is  ground  for  eject- 
ing a  passenger  under  Ky.  St.  5  806 
(Russell  St.  |  6360).  Com.  v.  Mar- 
cum, 135  Ky.  1,  132  SW  215,  24  LRA 
NS  1194. 

85.  Indianapolis  Tract.,  etc.,  Co. 
v.  Lochman,  49  Ind.  A.  143.  96  NE 
970,  973;  Leonard  v.  St.  Louis  Tran- 
sit Co.,  115  Mo.  A  349,  91  SW  4(2 
(passenger  on  a  street  car). 

"Where  one 'has  paid  fare,  and  has 
become  passenger,  he  may,  by  his 
own  misconduct,  justify  the  carrier 
in  rescinding  the  contract  of  car- 
riage, and  in  expelling  him."  In- 
dianapolis Tract.,  etc.,  Co.  v.  Lock- 
man,  supra. 

86.  Louisville,  etc.,  R.  Co.  v.  Set- 
ser, 138  Ky.  476,  128  SW  341. 

87.  111. — Chicago,  etc.,  R.  Co.  v. 
Randolph,  66  111.  A  208. 

Iowa. — Johnson  v.  Chicago,  etc.,  R 
Co..  61  Iowa  26,  60  NW  548. 

Mass. — Com.  v.  Power,  7  Mete  694. 
41  AmD   465  and  note. 

Mich.— Peo.  v.  McKay,  46  Mich. 
439.  9  NW  486,  41  AmR  169. 

Mo. — Roberts  v.  Wabash  R.  Co, 
163  Mo.  A  638,  134  SW  89. 

N.  T. — McKeman  v.  Manhattan  R. 
Co..  54  N.  T.  Super.  354. 

[a]  Grounds  for  ejection. — The 
traveling  public  are  not  bound  to 
govern  their  behavior  by  the  whims 
of  an  obstinate  station  keeper, 
or  to  leave  the  room  whenever  he 
thinks  proper  to  drive  them  out; 
they  are  invited  by  the  railroad  com- 

8 any  and  are  entitled  to  remain 
aere  so  long  as  they  have  occasion 
so  to  do,  and  commit  no  offense 
against  the  good  order  of  the  place 
and  the  reasonable  regulations  made 
to  govern  It.  Peo.  v.  McKay,  46  Mich. 
439,  9   NW  486,  41  AmR  169. 

[b]  A  passenger  entering  a  tele- 
graph, office  at  a  station  without  in- 
vitation may  under  some  circum- 
stances be  ejected  by  the  telegraph 
operator.  Roberts  v.  Wabash  R.  Co , 
163   Mo.   A.   638.  134  SW  89. 

.  88.  U.  S. — Brown  v.  Memphis,  etc.. 
R.  Co.,  7  Fed.  51;  Jencks  v.  Coleman, 
13  F.  Cas.  No.  7,258,  2  Sumn.  3J1: 
Thurston  v.  Union  Pac.  R.  Co.,  23  F. 
Cas.   No.   14,019,  4   Dill.   321. 

D.  C. — Lemont  v.  Washington,  etc., 
R.  Co.,  12  D.  C.  1*0.  47  AmR  238. 

Mass. — Thayer  v.  Old  Colony  St. 
R.  Co.,  214  Mass.  234,  101  NE  36S. 
44  LRANS  1125,  AnnCasl914B  »65; 
Hudson  v.  Lynn.  etc..  R.  Co.,  171 
Mass.  64,  59  NE  647;  Vinton  v. 
Middlesex  R.  Co.,  11  Allen  304,  87 
AmD  714. 

N.  H. — Edgerley  v.  Union  St  R 
Co..  67  N.  H.  312,  36  A  558. 

N.  Y.— Peo.  v.  Caryl,  3  Park.  Cr. 
326 

N.  C. — Berry  v.  Carolina,  etc.,  R. 
Co.,  165  N.  C.  287,  71  SE  322. 

[a]  A  oarrler  Is  not  "bound  to  wait 
until  some  act  of  violence,  profane- 
ness,  or  other  misconduct  is  actually 
committed  before  exercising  his  an- 


For  later  oases,  developments  and  ohangss  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Carrier's  duty.  Not  only  has  the  conductor  or 
other  proper  employee  of  the  carrier  a  right  to  eject 
such  a  passenger,  but,  where  his  conduct  is  such  as 
to  cause  serious  annoyance  or  danger  to  other  pas- 
sengers, it  becomes  his  duty,  particularly  where  a 
statute  so  requires,  to  eject  such  person. 

Siding  in  dangerous  position.  A  passenger  who 
places  himself  in  such  a  position  of  danger  that  the 
carrier  is  unwilling  to-  assume  the  duty  of  carrying 
him  in  such  position  may  be  ejected. 

[*,  1166].  2.  Intoxicated  Passengers.81  It  is  the 
right,  and  in  some  cases  also  the  duty,  of  a  carrier 
to  eject  from  its  cars  or  premises  an  intoxicated 
passenger,  particularly  where  a  statute  so  pre- 
scribes, who  is  causing,  or  threatening  to  cause,  an- 


noyance and  discomfort  to  other  passengers,*2  ae 
where  he  uses  profane  and  insulting  language,"  is 
boisterous  and  violent,**  or  violates  the  rules  of 
the  carrier;85  and  this  rule  applies,  although  the 
passenger  has  paid  his  fare  or  has  a  ticket.  The 
mere  fact,  however,  that  an  individual  may  have 
drunk  to  excess  will  not  in  every  case  justify  his 
ejection  from  a  train  or  a  car,  since  it  is  rather 
the  degree  of  intoxication  and  its  effect  on  the  in- 
dividual, and  the  fact  that  by  reason  of  the  intoxi- 
cation he  is  dangerous  or  annoying  to  the  other 
passengers  or  interferes  with  the  business  of  the 
carrier,  that  give  the  right  and  impose  the  duty 
of  ejecting  him  ;*T  and  he  need  not  be  so  much  under 
the  influence  of  liquor  as  to  render  him  mentally 


thorlty  to  expel  the  offender.  It  is 
sufficient  if  the  offender,  by  means 
of  Intoxication  or  otherwise,  is  in 
such  a  condition  as  to  render  It 
reasonably  certain  that  by  act  or 
speech  he  will  become  offensive  or 
annoying;  to  other  passengers,  al- 
though he  has  not  committed  any 
act  of  offence  or  annoyance."  Edger- 
ley  v.  Union  St.  R.  Co.,  67  N.  H.  312, 
316.  36  A  658.  To  same  effect  Hud- 
son v.  Lynn,  etc.,  R.  Co.,  178  Mass. 
64,  59  NE  647;  Berry  v.  Carolina, 
etc..  R.  Co.,  155  N.  C.  287,  71  SB  822. 

XWfoalng  pass****  to  obnoxious 
parsons   see  supra   {   1064. 

SS.  D.  C. — Lemont  v.  Washington, 
etc..  R.  Co.,  12  D.  C.  180.  47  AmR  228. 

Ga. — Hlggins  v.  Southern  R.  Co., 
98  Ga.  751,  25  SE  837:  Peavy  v. 
Georgia  R..  etc.,  Co.,  81  Ga.  486,  8  SE 
70,  12  AmSR  334;  Holly  v.  Atlanta  St. 
R.  Co.,   61   Ga.   215.  84   AmR  97. 

111. — Chicago,  etc..  R.  Co.  v.  Grif- 
fin. 68  111.  499. 

Ind. — Baltimore,  etc..  R.  Co.  v.  Mc- 
Donald, 68  Ind.  316;  Pittsburgh,  etc., 
R.  Co.  v.  Vandyne,  67  Ind.  576.  26 
AmR  68. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Weber.  33  Kan.  543,  6  P  877,  52  AmR 
543. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co..  144  Ky.  649,  139  SW  865,  36 
LRANS  337;  Louisville,  etc.,  R.  Co. 
v.  Sotser,  138  Ky.  476,  128  SW  841; 
Louisville,  etc.,  R.  Co.  v.  Logan,  88 
Ky.  232,  10  SW  665,  10  KyL  798,  21 
AmSR   332. 

Me. — Robinson  v.  Rockland,  etc., 
St.  R.  Co..  87  Me.  387,  22  A  994,  89 
LRA  630. 

Mass. — Vinton  v.  Middlesex  R.  Co., 
11   Allen  304,  87  AmD  714. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.  63  Miss.  200,  24  AmR  689. 

N.  H. — Edgerly  v.  Union  St.  R.  Co., 
67   N.  H.  3l£  36  A  558. 

N.  Y. — Putnam  v.  Broadway,  etc., 
R  Co.,  65  N.  Y.  108,  14  AmR  190; 
Peo.  v.  Caryl,  3  Park.  Cr.  326. 

Oh. — Railway  Co.  v.  Valleley,  32 
Oh.  St.  345,  30  AmR  601;  Scioto 
Valley  Tract  Co.  v.  Crayblll,  29  Oh. 
Clr.  Ct.  96. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Pil- 
low, 76  Pa.  610,  18  AmR  424;  West 
Chester,  etc..  R.  Co.  v.  Miles,  55  Pa, 
209,    93   AmD   744. 

ta]  "It  la  not  only  the  right.  It 
la  the  duty,  of  a  carrier  to  exclude 
or  expel  from  his  vehicle  any  person 
whose  conduct  or  condition  Is  such 
as  to  endanger  the  safety  of,  or  to 
create  Inconvenience  or  disturbance 
or  to  cause  discomfort  and  annoy- 
ance to,  other  passengers.  And  If 
this  duty  is  neglected  without  good 
cause,  and  a  passenger  receives  in- 
jury which  might  have  been  reason- 
ably anticipated  or  naturally  ex- 
pected from  one  who  is  Improperly 
received  or  permitted  to  continue  as 
a  passenger,  the  carrier  Is  respon- 
sible." Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312,  318,  36  A  658.  To  same 
effect  Atchison,  etc.,  R.  Co.  v.  Weber, 
33  Kan.  543,  6  P  877.  52  AmR  543: 
Bogard  v.  Illinois  Cent.  R.  Co.,  144 
Ky.  649,  139  SW  856,  36  LRANS  337. 

[b]  The  duty  of  the  conductor  to 
remove  or  eoatrol  disorderly  persona 
<  i )  Is  incident  to  his  business  and 
the  responsibility  which  he  assumes 


In  undertaking  such  duties  for  the 
safety  and  comfort  of  the  passengers. 
Putnam  v.  Broadway,  etc.,  R.  Co.,  65 
N.  Y.  108,  14  AmR  190.  (2)  It  is 
the  duty  of  the  conductor  of  a  trac- 
tion car  to  control  and  manage  such 
car,   and,    if   necessary   to    preserve 

?eace  and  order,  to  eject  a  passenger 
rom  the  car.  Seioto  Valley  Tract. 
Co.  v.  Crayblll.  29  Oh.  Clr.  Ct.  95. 

[cl  Vassengar  becoming  sick  or 
disabled— Where  an  unattended  pas- 
senger, after  entering  on  a  journey, 
becomes  sick  and  unconscious  or  in- 
sane, it  is  the  duty  of  the  railroad 
company  to  remove  him  from  the 
train,  and  leave  him  until  he  la  In  a 
fit  condition  to  resume  his  journey, 
or  until  he  shall  obtain  the  neces- 
sary assistance  to  take  care  of  him 
to  the  end  of  his  journey.  Atchison, 
etc..  R.  Co.  v.  Weber.  23  Kan.  543,  6 
P  877,  52  AmR  643. 

Vrotaetlon  against  lnjwrlaa  from 
fellow  passengers  see  infra  (I  1332, 
1338. 

M„  Parks  v.  St.  Louis,  etc.,  R. 
Co.,  178  Mo.  108.  77  SW  70,  101 
AmSR  425. 

91.  Refusal  to  reoeive  intoxicated 
parson  as  passenger  see  supra  {  1064. 

83.  U.  S. — Korn  v.  Chesapeake, 
etc.  R.  Co.,  126  Fed.  897,  62  CCA 
417,  68   LRA  872. 

Ala. — Montgomery  Tract.  Co.  v. 
Whatley,  152  Ala.  101,  44  S  538,  126 
AmSR  17;  Louisville,  etc.,  R.  Co.  v. 
Johnson.  108  Ala.  62,  19  S  51,  31  LRA 
372;  Johnson  v.  Louisville,  etc.,  R. 
Co.,  104  Ala:  241,  16  S  75,  63  AmSR 
39. 

Ark. — St.  Louis,  etc-  R.  Co.  v. 
Hudson,  95  Ark.  506.  130  SW  634. 

D.  C. — Lemont  v.  Washington,  etc., 
R.  Co.,  12  D.  C.  180,  47  AmR  238; 
Converse  v.  Washington,  etc.,  R.  Co., 
9  D.  C.  504. 

III. — Chicago,  etc..  R.  Co.  v.  Ran- 
dolph. 65  111.  A.   208. 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31,  135  NW 
21,  42  LRANS  373. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Weber,  38  Kan.  543,  6  P  877,  62  AmR 
543. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Selsor.  142  Ky.  163,  134  SW  143,  33 
LRANS  165;  Louisville,  etc,  R.  Co. 
v.  Logan,  88  Ky.  232,  10  SW  665,  10 
KyL  798.  21  AmSR  332,  3  LRA  80; 
Chesapeake,  etc.,  R.  Co.  v.  Robi- 
nett.  107  SW  763.  32  KyL  1077; 
Strlngfleld  v.  Louisville  R.  Co.,  105 
SW  fl90,   32  KyL  578. 

Md.- — Maryland,  etc.,  R.  Co.  v. 
Knight,  122  Md.  576,  89  A  1091. 

Mass. — Murphy  v.  Boston,'  etc.,  R. 
Co.,  216  Mass.  178.  103  NE  291; 
Thayer  v.  Old  Colony  St.  R.  Co.,  214 
Mass.  234,  101  NE  368,  44  LRANS 
1125,  AnnCasl914B  866;  Hudson  v. 
Lynn,  etc.,  R.  Co.,  178  Mass.  64,  69 
NE  647;  Sullivan  v.  Old  Colony  R. 
Co.,  148  Mass.  119,  18  NE  678,  1  LRA 


613  (removal  to  baggage  car);  Mur- 
phy v.  Union  R.  Co.,  118  Mass.  228; 
Vinton  v.  Middlesex  R.  Co.,  11  Allen 


304.   87  AmD  714. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  David- 
son.  106  Miss.   108,  63  S   340. 

N.  H—  Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312,  36  A  658. 

Oh. — Railway  Co.  v.  Valleley,  82 
Oh.  St.  345,  30  AmR  601. 


Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Stewart,  (Civ.  A.)  146  SW  866. 

Wash. — Backlund  v.  Fuget  Sound 
Tract.,  etc.,  Co.,  86  Wash.  257,  160 
P  8. 

WIb. — Kline  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  146  Wis.  134,  131  NW 
427.  AnnCasl912C  276. 

"It  is  a  rule  of  law,  supported  by 
both  reason  and  authority,  that 
where  the  conduct  or  condition  of  an 
Intoxicated  passenger  is  such  as  to 
cause  annoyance  or  discomfort  to 
other  passengers  or  where  his  con- 
dition or  conduct  is  such  as  to 
render  It  probable  that  he  would 
occasion  discomfort  or  annoyance  to 
other  passengers  If  permitted  to  re- 
main fn  the  car.  It  Is  not  only  the 
right  but  the  duty  of  the  employees 
of  the  transportation  company  to 
remove  such  persqn  therefrom." 
Backlund  v.  Puget  Sound  Tract., 
etc.,  Co..  86  Wash.  257,  258,  150  P  3. 

[a]  Illustration*— A  passenger  on 
a  street  car  who  acts  in  such  a 
manner  as  to  justify  the  Inference 
that  he  la  Intoxicated,  and  falls  into 
a  sleep  or  stupor  which  the  con- 
ductor fails  to  break  by  shaking 
him,  may  be  ejected.  Hudson  v. 
Lynn,  etc.,  R.  Co.,  178  Mass.  64,  59 
NE  647. 

[b]  Unable  to  tender  fare  or 
ticket*— Where  a  passenger  Is  so  In- 
toxicated as  to  be  unable  to  tender 
his  fare  or  the  ticket  he  has  pur- 
chased, the  carrier  may  remove  him 
at  the  next  station,  using  reason- 
able, but  not  excessive  force,  under 
a  statute  which  respectively  provides 
for  the  arrest  and  ejection  of  in- 
toxicated passengers  and  those  who 
fail  or  refuse  to  pay  their  fare.  Mur- 
phy v.  Boston,  etc.,  R.  Co.,  216  Mass. 
178.   103  NE  291. 

[c]  Vomiting. — It  is  the  duty  of 
a  conductor  of  a  street  car  to  re- 
move at  once  an  Intoxicated  pas- 
senger who  is  vomiting  to  the  dis- 
comfort of  other  passengers.  Chesa- 

?eake,  etc.,  R.  Co.  v.  Crank,  128  Ky. 
29.  108  SW  276,  32  KyL  1202.  16 
LRANS  197:  Cobb  v.  Boston  Electric 
R.  Co.,  179  Mass.   212.   60  NE  476. 

93.  Nash  v.  Southern  R.  Co..  136 
Ala.  177.  33  S  932,  96  AmSR  19;  East 
St.  Louis  R.  Co.  v.  Smith,  126  111. 
A.  624;  Strlngfleld  v.  Louisville  R. 
Co.,  105  SW  1190,  32  KyL  678;  Sulli- 
van v.  Old  Colony  R.  Co.,  148  Mass. 
119,  18  NE  678,  1  LRA  613.  See 
generally  supra  8   1165. 

94.  Nash  v.  Southern  R.  Co.,  136 
Ala.  177,  33  S  932,  96  AmSR  19; 
Chesapeake,  etc.,  R.  Co.  v.  Robinett, 
107    SW    763,    32    KyL    1077;    Chesa- 

Seake,  etc.,  R.  Co.  v.  Saulsberry.  112 
T.  915,  66  SW  1051,  23  KyL  2341, 
66  LRA  580;  Sullivan  v.  Old  Colony 
R.  Co.,  148  Mass.  119,  18  NE  678.  1 
LRA  613;  Putnam  v.  Broadway,  etc., 
R.  Co.,  66  N.  Y.  108,  14  AmR  190. 

95.  Strlngfleld  v.  Louisville  R. 
Co.,  105  SW  1190,  32  KyL  678;  Mur- 
phy v.  Boston,  etc..  R.  Co.,  216  Mass. 
178,  103  NE  291.  See  generally  Infra 
§5   1167-1171.  • 

96i  Chesapeake,  etc..  R.  Co.  v. 
Selsor.  142  Ky.  163,  134  SW  143.  33 
LRANS  165.  See  also  cases  supra 
notes  92-95. 

97.  Putnam  v.  Broadway,  etc.,  R. 
Co.,  66  N.  Y.  108,  14  AmF  '" 
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CARRIERS 


[§§  1166-1164 


of  himself 


and  physically  incapable  of  taking  care 
in  order  to  warrant  his  ejection. 

[$  1167]  B.  Failure  or  Refusal  to  Comply  with 
Regulations — 1.  In  General  A  carrier  has  a  right 
to  adopt  reasonable  rules  and  regulations  for  the 
conduct,,  comfort,  and  protection  of  its  passengers,89 
and  may  enforce  such  rules  or  regulations  by  eject- 
ing from  its  cars  or  premises  one  who  wrongfully 
fails  or  refuses  to  comply  therewith,  and  it  is  im- 
material whether  or  not  the  violation  of  the  rule 
is  an  inconvenience  to  other  passengers  or  to  the 
carrier  in  the  particular  instance,  if  the  rule  is  a 
proper  one,1  and  in  some  jurisdictions  the  right  of 
ejection  is  provided  for  and  regulated  by  statute.* 
The  enforcement  of  regulations  must  be  reasonable 


and  in  good  faith,  and  the  passenger  should  not  be 
ejected  if  it  appears  to  the  employee  acting  for  the 
company  that  the  failure  to  comply  has  been  with- 
out fault  on  the  part  of  the  passenger.*  Thus, 
while  a  rule  as  to  the  method  of  entering  a  train  or  a 
like  matter  may  be  enforced  by  preventing  the  act 
forbidden,*  the  violation  of  such  rule  should  not  be 
made  the  ground  for  a  subsequent  ejection  when 
the  occasion  for,  enforcing  the  rule  has  passed.* 

[}  1168]  2.  Separation  of  Races.  A  passenger 
may  be  ejected  from  a  ear  or  compartment  set 
apart  for  passengers  of  another  race,  and  be  com- 
pelled to  go  into  another  car  or  compartment  set 
apart  for  passengers  of  his  own  race;*  but  he  should 
not  be  compelled  to  make  such  change  at  a  time 


98.  Chesapeake,  etc.,  R.  Co.  v. 
Crank.  128  Ky.  329.  108  SW  276,  82 
KyL  1202,  16  LRANS  197:  Yazoo,  etc., 
R.  Co.  v.  Davidson,  106  Miss.  108,  68 
S  340. 

99.  Sea  generally  supra  SS  1070- 
1077. 

1.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Dlefenbach,  167  Fed.  39.  92  CCA  501. 

Ala. — Wldener  v.  Alabama  Great 
Southern  R.  Co.,  69  S  668;  Birming- 
ham R,  etc.,  Co.  v.  Yielding-,  166  Ala, 
869,   46   S   747. 

Ark. — Little  Rock  R.,  etc.,  Co.  v. 
Bracy.  Ill  Ark.  613,  166  SW  450. 

Del. — Wltttngton  v.  Philadelphia, 
etc  R  Co.,  93  A  563. 

Ga. — Seaboard  Air  Line  R.  Co.  v. 
Lindsey,  13  Ga.  A.  461,  79  SB  861. 

111. — Ft.  Clark  St.  R.  Co.  v.  Ebaugh, 
49  111.  A  682.  „ 

Iowa. — Gregory  v.  Chicago,  etc.,  R. 
Co..  100  Iowa  346.  69  NW  632. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Splller,  167  Ky.  222,  162  SW  815,  60 
LRANS  894.  AnnCaal915D  188  and 
note  (persistent  refusal  to  comply 
with  rule  prohibiting  the  turning  of 
seats  so  as  to  face  Dackward). 

Mass. — Hull  v.  Boston,  etc.,  R.  Co., 
210  Mass.  159,  96  NE  68,  36  LRANS 
406,  AnnCasl912C  1147. 

Minn. — Carpenter  v.  Minneapolis, 
etc.,  Tract.  Co.,  157  NW  902. 

Mo. — McLaln  v.  St.  Louis,  etc.,  R. 
Co.,  131  Mo.  A.  733,  111  SW  836; 
McQuerry  v.  Metropolitan  St.  R.  Co.. 
117   Mo.   A.    265.   92   SW  912. 

Mont. — Doherty  v.  Northern  Pac. 
R.  Co.,  43  Mont.  294,  115  P  401,  36 
LRANS  1139. 

N.  J.— Durand  v.  Newark,  etc.,  St. 
R.  Co..  11  N.  J.  L.  J.  870. 

N.  T. — Montgomery  v.  Buffalo  R 
Co.,  24  App.  Div.  464,  48  NTS  849 
[aff  166  K.  Y.  139,  58  NE  770];  But- 
ler v.  Stelnway  R.  Co.,  87  Hun  10,  33 
NYS  845;  Henly  v.  Delaware,  etc., 
R  Co.,  28  Misc.   499,   59  NYS  857. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson,  25  Okl.  833,  108  P  378;  Fol- 
ley  v.  Chicago,  etc.,  R.  Co.,  16  Okl. 
32,  84  P  1090;  Decker  v.  Atchison, 
etc.,  R.  Co..  3  Okl.   663,  41  P  610. 

Pa. — Com.  v.  Mansfield,  29  Leg. 
Int.  124. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Moody, 
3  Tex.  Civ.  A.  622,  22  SW  1009. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  250. 

Wis. — Coombs  v.  Southern  Wiscon- 
sin R.  Co.,  162  Wis.  111.  156  NW 
922,  LRA1916D  639  and  note. 

[a]  Refusal  to  remove  dog  from 
ooaoa. — (1)  When  a  passenger  re- 
fuses to  remove  his  dog  from  a  pas- 
senger car,  In  compliance  with  a 
regulation  of  the  railroad  company, 
the  conductor  Is  authorized  to  re- 
move both.  Gregory  v.  Chicago,  etc.. 
R.  Co.,  100  Iowa  345,  69  NW  632. 
(2)  The  refusal  of  a  passenger  to  re- 
move his  dog  in  his  possession  in 
the  passenger  coach  to  the  baggage 
car  pursuant  to  the  request  of  the 
conductor  notifying  him  of  the  rule 
of  the  carrier  excluding  dogs  from 
passenger  coaches,  and  requiring 
them  to  be  carried  in  the  baggage 
cars  warrants  his  ejection  at  the 
next   station    by    use    of    reasonable 


force  on  his  refusal  to  alight.  Hull 
v.  Boston,  etc.,  R.  Co.,  210  Mass.  159, 
96  NE  68.  36  LRANS  406,  AnnCas 
1912C  1147.  (3)  But  it  has  been  held 
that  a  passenger's  ejection  from  a 
street  car  Is  not  Justified  by  his 
failure  to  comply  with  the  rule  re- 
quiring all  dogs,  when  carried  on 
the  cars,  to  be  tied  In  the  front 
vestibule.  Little  Rock  R.,  etc.,  Co. 
v.  Bracy,  111  Ark.  613,  166  SW  460. 

[b]  tonoHng  in  oar. — Where  a 
railroad  conductor  orders  a  passen- 
ger to  stop  smoking,  but  allows 
others  to  smoke  in  the  same  car,  the 
DeCssenger  may  assume  that  the  con- 
ductor Is  discriminating  against  him 
on  personal  grounds,  and  may  re- 
cover damages  for  being  ejected  from 
the  train  on  his  refusal  to  obey  the 
command.  Seaboard  Air  Line  R.  Co. 
v.  Lindsey,  13  Ga.  A.  461,  79  SB 
361. 

[c]  A  regulation  forbidding  pas- 
■  to  stand  ob  the  platform  (1) 


of  a  street  car  Is  a  reasonable  and 
proper  one,  and  where  the  conductor 
requests  a  passenger  to  go  Inside  the 
car,  and  there  is  standing  room 
therein,  and  the  passenger  refuses 
to  comply  with  the  request,  the  con- 
ductor Is  Justified  in  ejecting  him. 
Dobbins  v.  Little  Rock  R.,  etc.,  Co., 
79  Ark.  85.  95  SW  794,  9  AnnCas  84; 
Coombs  v.  Southern  Wisconsin  R.  Co., 
162  Wis.  Ill,  155  NW  922,  LRA1916D 
639  and  note.  (2)  Where  a  passenger 
insisted  in  riding  on  a  platform, 
stating  to  the  conductor. that  he  was 
nauseated,  and  expected  to  be  active- 
ly affected,  and  he  was  put  off.  In  an 
action  for  damages  it  was  error  to 
submit  to  the  Jury  whether,  on  the 
facts,  -  the  regulation  was  reason- 
ably enforced,  since  the  passenger, 
having  chosen  to  ride  on  the  car, 
was  bound  to  submit  to  the  regula- 
tion. Montgomery  v.  Buffalo  R.  Co., 
166  N.  Y.  139,  58  NE  770  taff  24 
App.  Dlv.  454,  48  NYS  849].  (3) 
The  fact  that  a  street  railroad  has 
customarily  permitted  passengers  to 
ride  in  the  vestibule  of  cars  does 
not  preclude  a  conductor  'from  re- 
quiring a  passenger  either  to  go 
Inside  the  car  or  to  get  off.  Llver- 
sldge  v.  Berkshire  St.  R.  Co.,  210 
Mass.  234,  96  NB  665.  36  LRANS 
993. 

[d]  Ejecting  man  from  women's 
room  is  Justified.  Toledo,  etc.,  R. 
Co.  v.  Williams,  77  111.  364. 

[e]  Getting  on  at  wrong  place*— 
A  common  carrier  operating  a  rail- 
road Is  not  required  to  receive  pas- 
sengers at  a  place  not  a  station,  nor 
a  Junction,  nor  transfer  point,  as 
where  It  stops  at  a  crossing  with  an- 
other railroad;  and  one  who  gets  on 
at  such  place  contrary  to  the  orders  of 
the  trainmen  may  be  ejected.  Car- 
penter v.  Minneapolis,  etc.,  Tract. 
Co.,   (Minn.)  157  NW  902. 

2.  See  statutory  provisions.  And 
see  St.  Louis,  etc.,  R.  Co.  v.  John- 
son. 26  Okl.  833,  108  P  378  (under 
Comp.  L.   [1909]   I  606). 

3.  Hall  v.  Power,  12  Mete.  (Mass.) 
382.  46  AmD  698;  Penfleld  v.  Cleve- 
land, etc.,  R.  Co.,  26  App.  Dlv.  413, 
50    NYS    79;    Wightman   v.    Chicago, 


etc.,  R.  Co.,  78  Wis.  169.  40  NW 
689,  9  AmSR  778.  2  LRA  185. 

4.     Toledo,  etc.,  R.  Co.  v.  Williams 
77   111.   354;    Illinois   Cent.    R   Co.  V 
Loutham,  80  111.  A.  679. 
*,6V,  Btt.rk?.T-  Missouri  Pac.  R.  Co., 
i\  %°-^A-  491L  **»«  v.  Metropolitan 

Smith  v.  Manhattan  R.  Co.,  18  NT$ 
769  [aff  138  N.  Y.  623  mem.  33  NB 
1083  mem]. 

6.  Mobile,  etc.,  R.  Co.  v.  Spenny. 
12  Ala.  A.  876,  67  S  740  [certiorari 
den  68  S  870);  St  Louis,  etc..  R  Co. 
v.-  Mynott,  83  Ark.  6,  102  SW  380 
(compelling  white  passengers  to 
leave  a  coach  set  apart  for  negro 
passengers);  Waldauer  v.  Vicksburg 
R.,  etc.,  Co..  88  Miss.  200,  40  S  751. 

[a]  Under  a  statute  (l)  requiring 
railroad  companies  to  provide  equal 
but  separate  and  sufficient  accommo- 
dations for  the  white  and  the 
colored  races,  a  company  may  make 
reasonable  regulations  as  to  the 
time  and  manner  of  designating  the 
respective  compartments  of  the 
races;  and,  where  there  are  more 
colored  passengers  than  the  end  of 
the  smoker  set  apart  for  them  will 
accommodate,  the  conductor  may 
order  the  white  passengers  to  take 
seats  in  a  Pullman  coach  in  the  rear, 
and,  if  a  white  passenger  in  the 
smoker  refuses  to  change  his  seat, 
may  use  such  force  as  is  necessary 
to  eject  him  from  the  smoker  and 
compel  him  to  go  to  the  coach  desig- 
nated for  white  passengers.  Brad- 
ford v.  St.  Louts,  etc.,  R.  Co..  93  Ark. 
244.  124  SW  616  (construing  Klrby 
Dig.  IS  6622.  6632).  (2)  To  Justify 
a  street  railroad  company  In  caus- 
ing the  arrest  and  ejection  from  its 
cars  of  a  passenger  for  a  violation 
of  L.  (1904)  p  140  c  99.  providing 
that  street  railroads  shall  provide 
separate  accommodations  for  the 
white  and  the  colored  races  by  pro- 
viding two  or  more  cars,  or  by  divid- 
ing the  cars  by  a  partition  or  adjust- 
able screen,  the  company  Itself  must 
have  complied  with  the  provisions 
of  the  law;  and  the  posting  of  a 
sign  in  a  street  car  indicating  that 
a  part  of  the  car  is  to  be  used  by 
white  persons  and  another  part  by 
colored  persons  is  not  sufficient  com- 
pliance with  the  statute,  especially 
where  the  sign  posted  is  not  large 
enough  to  be  seen  in  all  parts  of 
the  car.  Waldauer  v.  Vicksburg,  etc. 
R  Co.,  88  Miss.  200,  40  S  751. 
Jb]  White  sheriff  with  negro 
prisoner.— A  statutory  provision  re- 
quiring a  separation  of  races  applies 
to  a  white  sheriff  with  a  negro 
prisoner,  and  in  such  case,  although 
he  has  two  regular  tickets,  the  sheriff 
Is  not  entitled  to  have  the  prisoner 
ride  with  him  In  the  compartment  for 
white  passengers,  and  on  his  refusal 
to  go  with  his  prisoner  into  the  com- 
partment for  negro  passengers  or  to 
send  the  prisoner  there  and  remain 
In  the  compartment  for  white  pas- 
sengers If  he  chooses,  the  conductor 
Is  authorized  and  required  to  eject 
him,  and  where  that  is  done  without 
violence  or  indignity  the  carrier  is 
not  liable  to  the  sheriff  In  damages. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  pai 

Digitized  by  VJ 


umber. 


§§  1168-1172] 


CARRIERS 


[10  C.  J.]     781 


when  it  is  dangerous  for  him  so  to  do.7 

[}  1169]  3.  Conducting  Business  in  Carrier's 
Vehicle  or  Depot.  A  publie  conveyance  is  not  in- 
tended as  a  place  for  the  conducting  of  business 
by  a  passenger,  and,  unless  there  is  a  general  cus- 
tom to  the  contrary,  the  earner  may  eject  a  person 
from  its  vehicle  of  carriage,  who  persists  in  carry-, 
■ing  on  a  business  therein  against  the  rules  of  the 
carrier;9  and  this  rule  also  applies  to  a  person  com- 
ing on  depot  premises  out  of  mere  curiosity  or  for 
the  purpose  of  conducting  private  business.10 

[$  1170]  4.  Siding  on  Freight  Trains.  Where  a 
railroad  company  makes  and  maintains  a  rule  limit- 
ing the  carriage  of  passengers  to  passenger .  trains, 
and  prohibits  their  carriage  on  freight  trains,11  it  is 
the  right  of  the  conductor  of  such  train  to  eject 
one  attempting  to  ride  thereon  against  such  rule 
,  of  the  company.12  The  fact  that  the  station 
agent  of  the  railroad  promised  the  passenger  that 
he  would  give  the  conductor  authority  to  carry  him 
will  not  make  the  ejection  by  the  conductor  un- 
lawful.13 But,  where  a  railroad  habitually  carries 
passengers  by  a- freight  train,  it  thereby  becomes  a 
common  carrier  of  passengers  by  such  freight  train, 
and  is  liable  to  the  same  extent  for  ejection  as  it 
would  be  for  the  ejection  of  a  passenger  from  a 
passenger  train,14  unless  it  has  discontinued  such 
custom,  and  notified  prospective  passengers  thereof.19 
The   ejection  of  a  passenger  from  a  mixed  train 


whieh  is  required  by  law  to  carry  passengers,  for 
no  other  reason  than  that  he  refuses  to>  sign  a  re- 
lease of  liability  for  injuries  he  might  receive,  is 
wrongful.1* 

[$  1171]  5.  Biding  in  Oars  Beamed  Cor  Won. 
A  reasonable  regulation  reserving  a  ear  for  the  ac- 
commodation of  women  and  their  male  escorts17  may 
be  enforced  by  ejecting  from  such  ear  a  male  pas- 
senger who  enters  it  with  knowledge  of  such  regu- 
lation, or  who  refuses  to  leave  the  car  after  being 
informed  of  the  regulation.1*  But  it  has  been  held 
that,  notwithstanding  such  regulation  is  generally 
recognized  as  a  reasonable  one,  as  it  is  one  of  the 
duties  of  the  carrier  to  furnish  its  passengers  with 
seats,  a  passenger  who  peaceably  enters  the  "ladies' 
car,"  being  unable  to  find  a  seat  elsewhere,  may 
recover  damages  if  forcibly  ejected  therefrom  by 
the  officials.10 

Bight  to  eject  offensive  female  passenger.  A  rail- 
road company  may  ejeet  from  the  "ladies'  ear"  a 
female  passenger  whose  conduct  there  is  reasonable 
ground  to  believe  will  prove  offensive.1* 

[J  1172]  0.  Failure  or  Refusal  to  Pay  Fare  or 
Produce  Ticket — 1.  In  General.*1  A  passenger  who 
fails  or  refuses  without  a  reasonable  excuse  to  pay 
his  fare  or  produce  a  ticket  when  properly  de- 
manded becomes  a  trespasser  and  may  be  ejected 
from  the  train  or  car,     and  in  some  jurisdictions 


Mobile,  etc.,  R.  Co.  v.  Spenny,  12 
Ala.  A.  875,  87  S  740  [certiorari  den 
68  S   8701. 

Separate  aooommodations  for  xmmi 
generally  see  Infra  t  1234. 

7.  Central  of  Georgia  R.  Co.  v. 
Carleton,  168  Ala.  «2,  61  S  27;  Carle- 
ton  v.  Central  of  Georgia  R.  Co.,  165 
Ala.  326,  46  S  495,  16  AnnCas  445. 

[a]  Train  running  at  dangerous 
speed.  A  conductor  ia  not  justified 
In  ordering;  or  compelling  a  white 
passenger  in  the  negro  coach  to  go 
into  another  coach  while  the  train  is 
running  at  a  dangerous  rate  of  speed. 
Central  of  Georgia  R.  Co.  v.  Carle- 
ton,    163  Ala.   62,   51  S  27. 

8.  Indianapolis  St.  R.  Co.  v. 
Hockett,  161  Ind.  196,  67  NE  106  [aff 
(A.)    64   NE  633]. 

[a]  Hewshoys^— Where,  according 
to  a  general  custom,  newsboys  are 
permitted  to  go  on  street  railroad 
cars  to  sell  and  deliver  papers,  a 
boy  Is  not  a  trespasser  while  on  a 
car  selling  a  paper,  unless  his  right 
to  remain  on  the  oar  has  been  ter- 
minated by  reasonable  notice.  In- 
dianapolis St.  R.  Co.  v.  Hockett,  161 
Ind.  196,  67  NE  106  [aff  (A.)  64  NE 
633]. 

9.  Barney  v.  The  D.  R.  Martin,  2 
F.  Cas.  No.  1.030,  11  Blatchf.  233  [dism 
app  91  U.  C.  366,  23  L.  ed.  4391; 
Com.  v.  Power,  7  Mete.  (Mass.)  696, 
41  AmD  466;  Barney  v.  Oyster  Bay, 
etc.,  Steamboat  Co.,  67  N.  T.  301,  23 
AmR  115. 

[a]  Where  a  passenger  on  board 
of  a  steamboat  persists  In  pursuing 
the  business  of  an  express  agent, 
contrary  to  the  rules  ana  against  the 
remonstrance  of  the  carrier,  after 
having  been  on  that  occasion  and  on 
a  former  occasion  requested  to  de- 
sist, his  refusal  justifies  the  carrier 
in  ejecting  him.  Barney  v.  The  D.  R. 
Martin,  2  F.  Cas.  No.  1,030,  11 
Blatchf.  233;  Barney  v.  Oyster  Bay, 
etc.  Steamboat  Co.,  67  N.  T.  301,  23 
AmR  116. 

Refusal  to  receive  suoh  persons  as 
passengers  see  supra  {   1064. 

10.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Osborri,  67  Ark.  399,  65  SW  142 
(soliciting  for  hotel):  Landrlgan  v. 
State,  31  Ark.  60,  25  AmR  547. 

Ga. — Fluker  v.  Georgia  R.,  etc., 
Co.,  81  Ga.  461,  8  .SE  529,  12  AmSR 
328.  2  LRA  842. 

Mass. — Com.  v.  Power,  7  Mete.  696, 
41  AmD  465. 

Mich. — Cole    v.    Rowen,    88    Mich. 


219.  60   NW  138,  13  LRA  848. 

Miss. — Rose  v.  Louisville,  etc.,  R. 
Co.,  70  Miss.  725,  12  S  825,  35  AmSR 
686. 

N.  T. — Barney  v.  Oyster  Bay,  etc., 
Steamboat  Co.,  67  N.  Y.  301,  23  AmR 
115;  McKernan  v.  Manhattan  R.  Co., 
54  N.  T.  Super.  854. 

Tenn. — Summltt  v.  State,  8  Lea  413, 
41  AmR  637. 

See  generally  Railroads  [33  Cyc 
822]. 

Jtegulstlons  as  to  use  of  carrier's 
premises  generally  see  supra  {9  1075- 
1077. 

[a]  Person  with,  ticket. — Where 
an  Innkeeper  habitually  entered  the 
depot  of  a  railroad  company  to 
solicit  passengers  to  go  to  the  inn, 
and,  after  repeated  notices  to  desist, 
obtained  a  ticket  to  the  car  of  a  rail- 
road company,  and  in  the  depot  on 
his  way  to  the  car  was  ordered  to 
go  out  and  refused  so  to  do,  and  did 
not  exhibit  his  ticket  or  disclose  his 
real  intention,  his  ejection  from  the 
depot  was  justifiable.  Com.  v.  Power, 
7  Mete.  (Mass.)  696,  41  AmD  465. 

11.     See  supra   I   1066. 

18.  Hlgglns  v.  Southern  R.  Co.,  98 
Ga.  751,  25  SE  837;  Thomas  v.  Chi- 
cago, etc.,  R.  Co.,  72  Mich.  855,  40 
NW  463;  Grahn  v.  International,  etc., 
R.  Co.,  100  Tex.  27,  93  SW  104,  123 
AmSR  767,  6  LRANS  1025. 

13.  Indianapolis,  etc.,  R.  Co.  v. 
Kennedy,  77  Ind.  507;  Marshall  v.  St. 
Louis,  etc.,  R.   Co.,   78   Mo.   610. 

14.  Ga. — Central  of  Georgia  R.  Co. 
v.  Almand,  116  Ga.  780,  48  SE  67. 

111. — Illinois  Cent.  R.  Co.  v.  John- 
son, 67  111.  312;  Chicago,  etc.,  R.  Co. 
v.  Flagg,  43  111.  364,  92  AmD  133. 

Kan. — Kansas  Pac.  R.  Co.  v  Kess- 
ler,  18  Kan.  623. 

Mo. — McGee  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208.  4  SW  739,  1  AmSR 
706:  Burke  v.  Missouri  Pac.  R.  Co., 
61  Mo.  A.  491;  Jones  v.  Wabash,  etc., 
R.   Co.,  17  Mo.  A.  168. 

Wis. — Boehm  v.  Duluth,  etc.,  R. 
Co.,  91  Wis.   692,  65  NW  606. 

Duty  to  carry  on  freight  trains 
see  generally  supra  §  1066. 

Ejection  for  failing  to  comply  with 
conditions  as  to  riding  on  freight 
train  see  infra  5  1176. 

15.  Wleland  v.  Southern  Pac.  Co., 
1  Cal.  A.  343,  82  P  226. 

16.  Schwartx  v.  Missouri,  etc.,  R. 
Co..  83  Kan.  30,  109  P  767. 

17.  See  supra  |   1071. 

18.  McKlnley  v.  Chicago,  etc..  R. 


Co.,  44  Iowa  314.  24  AmR  748;  Mar- 
quette v.  Chicago,  etc,  R.  Co.,  83 
Iowa  562;  Peck  v.  New  York  Cent., 
etc.,  R,  Co.,  70  N.  Y.  687;  Bass  v. 
Chicago,  etc.,  R.  Cc,  38  Wis.  450,  17 
AmR  495,  9  AmRRep  101. 

19.  Bass  v.  Chicago,  etc.,  R.  Co., 
36  Wis.  450,  17  AmR  496. 

90.  Brown  v.  Memphis,  etc.  R. 
Co.,  7  Fed.  61. 

[a]  Venule  of  notorious  reputa- 
tion. ■  A  railroad  company  may  right- 
fully exclude  from  the  women's  car  a 
female  passenger  whose  reputation  is 
so  notoriously  bad  as  to  furnish 
reasonable  grounds  to  believe  that 
her  conduct  will  be  offensive,  or 
whose  demeanor  at  the  time  is  annoy- 
ing to  other  passengers;  but  she  can- 
not be  excluded  for  unchastity  not 
affecting  her  conduct  nor  furnishing 
reasonable  grounds  to  believe  that 
she  will  misbehave  in  the  car.  when 
her  conduct  at  the  time  is  ladylike 
and  unexceptionable.  Brown  v.  Mem- 
phis, etc.,  R.  Co.,  7  Fed.  51. 

91.  Exhibition  ~  end  surrender  of 
tloketa  see  supra  15  1128-1132. 

99.  U.  S. — Texas,  etc.,  R.  Co.  v. 
DIefenbach,  167  Fed.  89,  92  CCA 
601;  Missouri,  etc.,  R.  Co.  v.  Smith; 
152  Fed.  608,  81  CCA  598,  10  AnnCas 
939;  Brown,  v.  Memphis,  etc.,  R.  Co., 
4   Fed.   37. 

Ala. — McGhee  v.  Reynolds,  117  Ala. 
413,  23  S  68;  Louisville,  etc.,  R.  Co. 
v.  Johnson,  92  Ala.  204,  9  S  269.  25 
AmSR  36. 

Cal. — Cox  v.  Los  Angeles  Terminal 
R.  Co..  109  Cal.  100,  41  P  794;  Nye 
v.  Marysville,  etc.,  St.  R  Co.,  97  Cal. 
461,   82   P   530. 

Del. — Whlttington  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563. 

D.  C. — Shortsleeves  v.  Capital 
Tract.  Co.,  28  App.  365,  8  LRANS 
287. 

Fla. — Wright  v.  Georgia  Southern, 
etc.,  R.  Co.,  66  Fla.  610,  63  S  809, 
AnnCasl916E  1134. 

Ga. — Allison  v.  Georgia  R.,  etc., 
Co.,  132  Ga.  834,  66  SE  85;  Harp 
v.  Southern  R.  Co.,  119  Ga.  927,  47  SB 
206,  100  AmSR  212;  Atlantic  Coast 
Line  R.  Co.  v.  Barton,  14  Ga.  A.  160, 
80  SB  530.  v 

111. — Chicago,  etc.,  R.  Co.  v.  Her- 
ring. 57  111.  69:  Illinois  Cent.  R.  Co. 
v.  Whittemore,  43  III.  420,  92  AmD 
138;  Ohio,  etc.,  R.  Co.  v.  Muhling, 
30  111.  9,  81  AmD  386;  Terre  Haute, 
etc.,  R.  Co.  v.  Vanatta,  21  111.  188, 
74  AmD  96;   Peoria,  etc.  R.  Co.   v. 
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this  rule  is  in  effect  prescribed  by  statute."  It  is 
a  usual  and  reasonable  requirement  that  the  passen- 
ger not  only,  shall  have  a  ticket  or  other  evidence 
of  his  right  to  transportation,  but  also  shall  present 
it  when  required  by  the  .conductor,  or  surrender  it 
on  demand,  and  for  a  refusal  so  to  do  he  may  be 


Hoerr,  120  111.  A.  66. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald, 68  Ind.  316'  Indianapolis, 
etc.,  R.  Co.  v.  Rinard,  46  Ind.  293; 
Columbus,  etc.,  R.  Co.  v.  Powell,  40 
Ind.  37;  Indianapolis  Tract.,  etc..  Co. 
v.  Lockman,  49  Ind.  A.  143.  96  NE 
970. 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31.  135 
NW  21,  42  LRANS  373:  Hoffbauer 
v.  Delhi,  etc.,  R.  Co.,  62  Iowa  342, 
3  NW  121,  36  AmR  278;  Stone  v. 
Chicago,  etc.,  R.  Co.,  47  Iowa  82,  29 
ArnR  46«;  Haley  v.  Chicago,  etc.,  R. 
Co.,  21  Iowa  15. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Friend,  159  Ky.  778,  169  SW  509. 
LRA1915C  148;  Louisville  R.  Co.  v. 
Hutti,  141  Ky.  511,  133  SW  200.  33 
LRANS  867;  McKinley  v.  Louisville, 
etc.,  R.  Co.,  137  Ky.  845,  127  SW  483, 
28  LRANS  611;  Anderson  v.  Louis- 
ville, etc..  R.  Co..  134  Ky.  343.  120  SW 
298,  20  AnnCas  920;  Chesapeake,  etc., 
R.  Co.  v.  Robinett,  107  SW  763,  32 
KyL  1077:  Nutter  v.  Southern  R. 
Co.,  78  SW  470,  471,  25  KyL  1700 
[quot  Cyc];  Nussbaum  v.  Louisville 
R.  Co..  67  SW  249,  22  KyL  271;  Cin- 
cinnati, etc.,  R.  Co.  v.  Barkley,  13 
KyL    331. 

Me. — State  v.  Goold.  63  Me.  279. 

Md. — McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,  6  AmR  345. 

Mass. — Podesplk  v.  Worcester 
Cons.  St.  R.  Co..  216  Mass.  213,  108 
NE  638;  Hudson  v.  Lynn,  etc.,  R. 
Co.,  178  Mass.  64,  69  NE  647;  O'Brien 
v.  Boston,  etc.,  R.  Co.,  15  Gray  20, 
77  AmD  347. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce.  47  Mich.  277.  11  NW  167; 
Canada  Great  Western  R.  Co.  v. 
Miller,   19   Mich.    305. 

Miss. — Jackson  v.  Alabama,  etc., 
R.  Co..  76  Miss.  703.  25  S  363:  Mem- 

8 his,  etc.,  R.  Co.  v.  Chastlne,  54 
(iss.   603. 

Mo. — Tarrant  v.  St.  Louis,  etc.,  R. 
Co.,  237  Mo.  656,  141  SW  600:  Shuiar 
v.  St.  Louis,  etc.,  R.  Co.,  92  Mo.  339, 
2  SW  310;  Lillis  v.  St.  Louis,  etc., 
R.  Co.,  64  Mo.  464;  Gates  v.  Quincy, 
etc.,  R.  Co.,  125  Mo.  A.  334.  102  SW 
50. 

N.  J. — Wright  v.  Orange,  etc.,  R. 
Co.,  77  N.  J.  L.  774,  73  A  617,  28 
LRANS  571:  Jardine  v.  Cornell.  50 
N.  J.  L.  486,  14  A  590:  Petrie  v. 
Pennsylvania  R.  Co.,  42  N,  J.  L.  449; 
State  v.  Overton,  24  N.  J.  L.  436,  61 
AmD    671. 

N.  Y. — Hlbbard  v.  New  York,  etc., 
R.  Co.,  15  N.  Y.  455;  Northern  R. 
Co.  v.  Page,  22  Barb.  130. 

N.  C— -Clark  v.  Wilmington,  etc., 
R.  Co.,  91  N.  C.  506,  49  AmR  647. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Skill- 
man,  39  Oh.  St.  444;  Shelton  v.  Lake 
Shore,  etc.,  R.  Co..  29  Oh.  St.  214; 
Wilt  v.  Wabash  R.  Co.,  21  Oh.  Clr. 
Ct.  679.  11  Oh.  Clr.  Dec.  589. 

Okl; — Chicago,  etc.,  R.  Co.  v.  Evans, 
41  Okl.  411.  138  P  904,  51  LRANS 
608. 

Or. — Clark  v.  North  Pac.  SS.  Co.,  74 
Or.  47<U  144  P  472,  LRA1916E  487. 

S.  C. — Moore  v.  Columbia,  etc.,  R. 
Co..  38  S.  C.  1.  16  SE  781. 

Tex. — Breen  v.  Texas,  etc.,  R.  Co., 
60  Tex.  43;  Texas  Cent.  R  Co.  v. 
Rose,  (Civ.  A.)  161  SW  887. 

Vt. — Jerome  v.  Smith,  48  Vt.  230, 
21  AmR  125. 

Wash. — Kirk  v.  Seattle  Electric  Co., 
58  Wash.  283,  108  P  604,  31  LRANS 
991:  Braymer  v.  Seattle,  etc..  R.  Co.. 
35   Wash.   346.   77   P  495. 

W.  Va. — McKay  v.  Ohio  River  R. 
Co.,  34  W.  Va.  65.  11  SE  737,  26  Am 
SR  913,   9  LRA  132. 

Wis. — Daley  v.  Chicago,  etc.,  R. 
Co..  146  Wis.  249,  129  NW  1062.  32 
LRANS    1164. 

Ont — Pulton   v.    Grand   Trunk    R. 


Co..   17  U.  C.   Q.   B.   428. 

"Where  one  refuses  to  pay  the 
regular  fare  the  relation  of  pas- 
senger and  carrier  is  not  created, 
and  the  one  thus  refusing  is  a  tres- 
passer, and  may  be  ejected  from  the 
car,  and  is  without  remedy,  if  no 
unnecessary  force  is  used."  Indian- 
apolis Tract.,  etc.,  Co.  v.  Lockman, 
49  Ind.  A  143,  96  NE  970,  973. 

[a]  Xn  the  absence  of  a  regulatory 
statute,  where  a  passenger  refuses 
or  falls  to  produce  evidence  of  his 
right  to  transportation  or  to  pay  the 
lawful  fare  after  demand  and  after 
being  accorded  a  reasonable  time  for 
compliance,  he  forfeits  his  rights  as 
a  passenger  and  subjects  himself  to 
ejection  from  the  train.  Missouri, 
etc.,  R.  Co.  v.  Smith,  162  Fed.  608, 
81  CCA  598,  10  AnnCas  939. 

[b]  Illustrations. — (1)  A  person 
who,  although  having  a  ticket,  boards 
a  train  by  getting  on  the  platform 
of  the  blind  baggage  car  has  no 
right  of  action  *e  a  passenger  be* 
cause  of  the  conductor  pulling  him 
off  the  car,  where  he  does  not  tell 
the  conductor  when  ordered  to  get 
off  that  he  has  a  ticket,  and  the  con- 
ductor has  not  seen  a  ticket,  or  does 
not  suppose  that  he  has  one.  Mc- 
Graw  v.  Southern  R.  Co.,  135  N.  C. 
264,  47  SE  768.  (2)  Where  a  passen- 
ger having  a  check  given  him  by  one 
conductor  fails  to  produce  It  on  de- 
mand by  a  succeeding  conductor, 
and  refuses  to  pay  fare,  he  may  be 
ejected.  Jerome  v.  Smith,  48  Vt. 
230,  21  AmR  125;  Price  v.  Chesa- 
peake, etc.,  R.  Co.,  46  W.  Va.  538,  33 
SE   255. 

[c]  Refusal  to  furnish  ticket  ac- 
cording to  contract. — A  passenger 
who  has  purchased  transportation 
between  two  places  and  received  a 
contract  entitling  him  to  a  return 
ticket  on  demand  at  the  place  of 
destination,  which  was  refused  when 
demanded,  cannot  recover,  on  at- 
tempting to  return  without  a  ticket, 
for  being  ejected  from  the  company's 
train,  as  he  can  recover  only  for 
breach  of  contract  to  furnish  the  re- 
turn ticket.  Wilt  v.  Wabash  R.  Co.. 
21  Oh.  Clr.  Ct.  679,  11  Oh.  Cir.  Dec. 
589. 

[d]  That  a  person  who  refuses  to 
pay  liia  far*  u  drank  does  not  di- 
minish the  conductor's  right  to  re- 
move him,  but  creates  a  duty  so  to 
do  for  the  sake  of  the  other  passen- 

fers.  Podesplk  v.  Worcester  Cons, 
t.  R.  Co.,  216  Mass.  213,  103  NE 
638.     See  also  supra  i  1166. 

23.  See  statutory  provisions.  And 
see  Chicago,  etc.,  R.  Co.  v.  Watkins, 
117  Ark.  488,  176  SW  1167.  LRA1916E 
311;  Toledo,  etc.,  R.  Co.  v.  Wright,  68 
Ind.  586,  34  AmR  277  (construing  the 
act  of  May  11,  1862,  i  28  [1  Rev.  St. 
(1878)  p  709]);  Hudson  v.  Lynn,  etc., 
R.  Co.,  178  Mass.  64,  59  NE  647; 
Randolph  v.  Quincy,  etc.,  R.  Co.,  129 
Mo.  A.  1,  107  SW  1029;  Toronto  R. 
Co.  v.  Paget,  42  Can.  S.  C.  488  (con- 
struing Ont.  Railway  Act  [1906]  [6 
Edw.  VII  c  30]  ii  5,  116,  and  Toronto 
R.  Co.  Charter  5  17);  Grand  Trunk  R 
Co.  v.  Beaver,  22  Can.  S.  C.  498  (con- 
struing General  Railway  Act  I  248); 
Fulton  v.  Grand  Trunk  R.  Co.,  17  U. 
C.  Q.  B.  428. 

[a]  Permissive  statute. — A  stat- 
ute providing  that,  if  any  passenger 
shall  refuse  to  pay  his  fare  or  toll, 
the  conductor  of  the  train  and  the 
servants  of  the  corporation  may  put 
him  out  of  the  cars  at  any  usual 
stopping  place  is  permissive,  and  not 
prohibitory,  In  its  terms;  It  allows  a 
railroad  company  to  do  a  given  thing 
for  a  specified  reason  at  a  certain 
place;  but  the  law  does  not  prohibit 
the  railroad  company  from  doing  the 
same  thing  for  the  same  or  any  other 


ejected,24  although  the  conductor  has  before  seen 
the  ticket  or  has  had  knowledge  of  its  purchase.2* 
Thus  a  passenger  may  be  ejected  where  he  has  dis- 
posed of,  misplaced,  or  lost  his  ticket,  and  fails  or 
refuses  to  pay  fare;28  or  where  he  fails  or  refuses 
to  comply  with  a  reasonable  regulation  as  to  the 

valid  reason,  or  at  any  other  place. 
Toledo,  etc.,  R  Co.  v.  Wright.  61  Ind.  • 


586,  34  AmR  277  (construing  the  act 
of  May  11,  1852,  1  28  [1  Rev.  St 
(1876)  p  709]). 

34.  U.  S. — Texas,  etc.,  R.  Co.  t. 
Diefenbach,  167  Fed.  39,  92  CCA  501 

Conn. — Downs  v.  New  York,  etc.! 
R.  Co.,  36  Conn.  287.  4  AmR  77- 
Havens  v.  Hartford,  etc.,  R.  Co.,  28 
Conn.  69. 

111. — Illinois  Cent,  R.  Co.  v.  Lou- 
than,  80  111.  A.  579. 


Ind.— Chicago,  etc,  R.  Co.  y.  Hold- 
Idge,  118  Ind.  281,  20  NE  837. 
Ky. — Ponder  v.  Lexington,  etc.,  R 


Co.,  164  Ky.  69;  174  SW  786. 

Mass. — Standlsh     v.     Narragansett   ' 
SS.  Co.,   Ill  Mass.  612,  15  AmR  66. 

Mich. — Van  Dusan  v.  Grand  Trunk 
R.  Co.,  97  Mich.  489,  56  NW  848,  J7 
AmSR  354. 

Mo. — Bolles  v.  Kansas  City  South- 
ern R.  Co.,  184  Mo.  A.  696.  116  SW 
469;  Woods  v.  Metropolitan  St.  R 
Co.,  48  Mo.  A.  125. 

N.  H. — State  v.  Thompson,  20  N. 
H.  250. 

N.  Y.— Vedder  v.  Fellows,  20  N.  T. 
126;  Northern  R.  Co.  v.  Page,  22 
Barb.  ISO;  Weaver  v.  Rome,  etc.,  R 
Co.,  3  Thomps.  &  C.  270. 

N.  C. — Sawyer  v.  Norfolk  Southern 
R  Co.,  171  N.  C.  13,  86  SB  166;  Mi- 
son  v.  Seaboard  Air  Line  R.  Co.,  ISS 
N.  C.  183,  76  SE  25,  AnnCaslVl4B 
911. 

Tex. — International,  etc.,  R.  Co.  T. 
Goldstein,  2  Tex.  A  Civ.  Cas.  }  274. 

Can. — Grand  Trunk  R.  Co.  t. 
Beaver,  22  Can.  S.  C.  498. 

[a]  Bound  trip  ticket  in  two  part*. 
— Where  the  purchaser  of  a  round 
trip  ticket  in  two  parts  offers  to 
surrender  the  portion  for  the  return 
trip,  not  having  used  the  first  part, 
he  cannot  be  required  to  surrender 
the  first  part,  even  though  the  car- 
rier's rules  so  provide.  Chicago,  etc, 
R.  Co.  v.  Holdridge,  118  Ind.  281,  24 
NE  887. 

[b]  Befusal  to  present  mflrfift 
book  with  exchange  ticket. — A  pas- 
senger purchasing  a  mileage  book 
who  refuses  on  the  demand  of  the 
conductor  to  present  the  book  when 

Presenting  the  Issued  exchange 
lcket  may  be  ejected.  Mason  v. 
Seaboard  Air  Line  R  Co.,  159  N.  C. 
183,  76  SE  25.  AnnCasl914B  911. 

Begulatlons  requiring  exhittttai 
and  surrender  of  tickets  see  supra 
5  1128. 

20.  Hibbard  v.  New  York,  etc..  R 
Co.,  15  N.  Y.  465. 

96.  Conn. — Downs  v.  New  York, 
etc.,  R.  Co..  36  Conn.  287,  4  AmR  77. 

Ga. — Hays  v.  Southern  R.  Co.,  Hi 
Ga,  927,  47  SE  206,  100  AmSR  212. 

Ind. — Union  Tract.  Co.  v.  Vestal. 
110  NE  211.         r 

Ky. — Nutter  v.  Southern  R  Co.,  71 
SW  470,  25  KyL  1700. 

Mass. — Standlsh  V.  Narragansett 
SS.  Co.,  Ill  Mass.  512.  16  AmR  66. 

Miss. — Louisville,  etc.,  R.  Co.  T. 
Maybin,  66  Miss.  83,  5  S  401. 

N.  J. — Rogers  v.  Atlantic  City  R 
Co.,  67  N.  J.  L.  70.3.  34  A  11;  Ripley 
v.  New  Jersey  R.,  etc.,  Co.,  31  N.  J. 
L.  388;  Durand  v.  Newark,  etc.,  St  R 
Co..  11  N.  J.  L.  J.  370. 

Oh.; — Crawford  v.  Cincinnati,  etc, 
R  Co.,  26  Oh.  St.  680. 

S.  C. — Adams  v.  Southern  R.  Co., 
103  S.  C.  327,  87  SE  1007,  LRAUltD 
1183. 

Tex. — Gulf,  etc.,  R.  Co.  v.  MeCor- 
mick,  45  Tex.  Civ.  A.  425,  100  SW 
202;  Texas,  etc.,  R.  Co.  v.  Smith,  SI 
Civ.  A.   4,  84   SW  852. 

Ont. — Haines  v.  Grand  Trunk  R 
Co.,  29  Ont.  L.  558.  15  DomLR  714. 14 
CanRCas  359,  6  OntWN  298. 

[a]  "The  great  weight  of  enttor- 
ity    holds    that,    when    a    passenger 
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maximum  amount,  which  may  be  tendered  in  pay- 
ment of  fare;27  or  where  he  offers  to  pay  his  fare 
but  only  on  a  condition  which  he  has  no  right  to 
exact;28  or  where  on  entering  another  car  he  fails 
or  refuses  to  pay  a  second  fare  or  present  a 
transfer.2" 
Nonpayment  of  fare  of  child.    Where  a  child  of 


immature  years  is  in  charge  of  a  parent  or  other 
custodian,  and  the  one  so  in  charge  refuses  to  pay 
the  lawful  fare  for  the  child,  the  parent  or  custodian 
and  the  child  may  both  be  ejected,  although  the  fare 
for  the  parent  or  custodian  has  been  paid  or  ten- 
dered,30 or  the  child  may  be  ejected  without  the 
ejection  of  the  parent  or  custodian,  if  the  latter  has 


loses  his  ticket,  he  Is  entitled  to  a 
reasonable  time  to  And  it,  and.  fall- 
ing; to  find  it.  he  must  Day  cash  .fare 
or  get  off  the  train.  Adams  v. 
Southern  R.  Co.,  10S  S.  C.  127,  829, 
87  SE  1007,  LRA1916D  1183  and  note. 

[b]  Season  for  rule. — "The  reason 
is  that  it  is  in  accord  with  a  reason- 
able rule  and  a  necessary  rule.  If 
this  were  not  the  rule,  one  ticket 
would  always  do  for  two.  The  pas- 
senger who  bought  the  ticket  could 
not  be  put  off,  because  he  had  paid 
his  fare.  The  passenger  who  had  the 
ticket  could  not  be  refused  transpor- 
tation, because  he  had  conclusive  evi- 
dence, and  the  only  evidence  avail- 
able to  the  passenger,  that  he  had 
paid  his  fare.  It  would  not  even  be 
necessary  to  show  collusion,  or  that 
there  should  be  collusion,  because 
the  passenger,  after  he  had  bought 
and  paid  for  his  ticket,  and  checked 
his  baggage  on  it,  might  have 
dropped  it,  and  another  could  have 
found  it."  Adams  v.  Southern  R  Co., 
103  S.  C.  327.  329.  87  SB  1007.  LRA 
1916D  1183.  To  same  effect  Harp  v. 
Southern  R.  Co.,  119  Ga.  927,  47  SE 
206. '100  AmSR  212.  See  also  supra 
i    1132. 

[c]  Offer  to  prove  loss  of  ticket.— 
A  passenger  has  no  right  to  be  car- 
ried on  an  offer  to  prove  that  he  has 
lost  his  ticket.  Harp  v.  Southern  R. 
Co..  119  Ga.  927.  47  SE  206,  100  Am 
SR  212. 

[d]  A  passenger  attempting  to 
land  from  a  steamboat  without  sur- 
render of  his  ticket,  claiming  to  have 
lost  it,  may  be  detained  for  a  reason- 
able time  for  inquiry  on  the  spot  as 
to  the  circumstances  and  the  truth 
of  his  claim.  Standlsh  v.  Narragan- 
sett  SS.  Co.,  114  Mass.  512,  IS  AmR 
66. 

[ej  Xioss  of  "hat  check."— A  pas- 
senger on  a  railroad  train  subject  to 
the  Dominion  Railway  Act.  Can.  Rev. 
St.  (1906)  c  37,  who  has  lost  the 
"hat  check"  given  him  on  the  sur- 
render of  his  ticket  by  the  conductor 
for  the  latter's  own  convenience,  is 
not  liable  to  expulsion  from  the  train 
in  default  of  paying  another  fare  un- 
der a  railroad  by-law  purporting  to 
authorize  the  company  to  put  off  the 
train  any  passenger  who  refuses  to 
produce  and  deliver  up  his  "ticket" 
on  demand.  Haines  v.  Grand  Trunk 
R.  Co.,  29  Ont  L.  668,  IB  DomLR  714. 
16  CanRCas  359,  5  OntWN  298. 

rf]  Ticket  with,  companion. 
Where  before  plaintiff  boarded  de- 
fendant's railroad  train  she  handed 
her  ticket  to  L,  her  companion,  for 
safe-keeping,  and  L,  being  unable  to 
secure  a  seat  In  the  car  with  plain- 
tiff, left  it  to  go  into  another  car 
and  was  left  at  the  station  still  hav- 
ing; plaintiff's  ticket  In  her  posses- 
sion, and  when  plaintiff  was  called 
on  for  her  fare  she,  having  neither 
ticket  nor  money,  was  ejected  at  the 
next  station,  such  ejection  was  justi- 
fiable. Nutter  v.  Southern  R.  Co.,  78 
SW  470.  25  KyL  1700. 

87.  Burge  v.  Georgia  R,  etc.,  Co., 
133  Ga.  423.  65  SE  879,  18  AnnCas 
42:  Knoxvllle  Tract.  Co.  v.  Wilker- 
son.  117  Tenn.  482,  99  SW  992.  9  LRA 
MS  579,  10  AnnCas  641. 

£a]  Illustrations. — (1)  A  conduc- 
tor of  a  street  railroad  whose  rules 
prescribe  two  dollars  as  the  maxi- 
mum amount  for'  which  a  conductor 
shall  supply  change  to  a  passenger 
is  not  required  to  furnish  change  for 
five  dollars  to  collect  three  fares  and, 
no  other  tender  being  made,  may  re- 
quire such  persons  to  leave  the  car. 
Burge  v.  Georgia  R,  etc ,  Co..  133  Ga. 
4  23.  65  SE  879,  18  AnnCas  42.  (2)  A 
rule  of  a  street  railroad  company  re- 
quiring   conductors    to    be    provided 


with  currency  or  fractional  coins  to 
the  amount  -  of  Ave  dollars,  and  to 
change  money  of  that  denomination 
or  less  when  tendered  In  payment  of 
a  five-cent  fare,  and  on  failure  of  a 
passenger  to  tender  money  of  that 
denomination  or  less  to  put  him  off 
the  oar  is  a  reasonable  rule;  and  a 
conductor  may  refuse  to  change  a 
ten  dollar  bill  tendered  by  a  pas- 
senger for  the  payment  of  the  fares 
of  himself  and  wife,  and  may  on  a 
failure  otherwise  to  pay  the  fare  re- 
quire them  to  leave  the  car,  although 
the  passenger  had  no  knowledge  of 
the  rule.  Knoxville  Tract.  Co.  v.  Wil- 
kerson,  117  Tenn.  482,  99  SW  992,  9 
LRANS  579,   10  AnnCas  641. 

Amount  of  tender  generally  see 
supra  81108. 

38.  Wllloughby  v.  Birmingham  R., 
etc..  Co.,  11  Ala.  A.  611.  66  S  887; 
Louisville  R.  Co.  v.  Hutti,  141  Ky. 
511.  183  SW  200,  33  LRANS  867: 
Rahilly  v.  St.  Paul,  etc.,  R.  Co.,  66 
Minn.  163,  68  NW  853. 

[a]  Illustration. — Where  a  pas- 
senger on  a  street  car  offers  to  ex- 
change his  fare  for  a  transfer  and 
demands  that  the  conductor  shall  get 
his  transfer  ready  before  he  will  pay 
the  fare,  his  ejection  by  the  conduc- 
tor is  not  wrongful,  as  the  right  to 
demand  a  transfer  does  not  exist  un- 
til the  fare  is  paid.  Wllloughby  v. 
Birmingham  R.,  etc,  Co.,  11  Ala.  A. 
611,  6fS  887;  Louisville  R.  Co.  v. 
HutU.  141  Ky.  6U.  133  SW  200,  33 
LRANS  867. 

29.  Ala. — Birmingham  R.,  etc.,  Co. 
v.»Yieldlng,  155  Ala.  359,  46  S  747. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087.  118  Am 
SR  132,  6  AnnCas  943. 

Ga. — Hornesby  v.  Georgia  R..  etc., 
Co.,  120  Ga.  913,  48  SE  339,  1  AnnCas 
391 

Mass. — Crowley  v.  Fltchburg,  etc., 
R.  Co..  185  Mass.  279,  70  NE  56. 

N.  Y. — Homiston  v.  Long  Island  R. 
Co..  3  Misc.  342,  22  NYS  738. 

Wash. — Kirk  v.  Seattle  Electric 
Co.,  58  Wash.  283,  108  P  604,  31  LRA 
NS  991 

[a]  A  street  oar  conductor  need 
not  accept  the  passenger's  contention 
that  he  is  already  a  passenger  be- 
cause of  payment  of  the  first  fare, 
and  falling  and  refusing  to  pay  fare 
or  to  present  a  transfer  on  demand 
he  has  no  lawful  right  to  passage, 
and  the  conductor  is  Justified  in 
ejecting  him.  Kirk  v.  Seattle  Elec- 
tric Co..  58  Wash.  283,  108  P  604,  31 
LRANS  991. 

[bl  Pallors  to  produce  transfer 
check. — Where  a  street  railroad  com- 

?>any  voluntarily  permits  passengers 
o  transfer  from  one  car  to  another 
on  obtaining  a  transfer  check,  the 
person  who  falls  to  comply  with  the 
requirements  as  to  such  check  and 
refuses  to  pay  fare  cannot  recover 
when  ejected  from  the  car,  where  his 
failure  to  have  a  valid  transfer  check 
was  not  due  to  the  fault  of  some  em- 
ployee of  the  company.  Hornesby  v. 
Georgia  R.,  etc.,  Co.,  120  Ga.  913,  48 
SE  339,  1  AnnCas  391. 

[c]  Conductor  cannot  disregard 
rule  requiring  transfer. — Where  the 
rules  of  a  street  railroad  company 
require  that  a  passenger  on  trans- 
ferring from  one  line  to  another  shall 
produce  a  transfer  or  pay  his  fare 
on  the  second  line,  and  a  passenger 
on  leaving  a  car  in  order  to  transfer 
to  another  line  is  not  given  a  trans- 
fer by  the  conductor  of  the  car  he  is 
leaving,  but  such  conductor  shouts 
to  the  other  conductor  that  plaintiff 
has  paid  his  fare  and  that  he  should 
be  passed,  and  the  passenger  refuses 
to  pay  a  fare  on  the  car  to  which  he 
transfers,  the  conductor  has  no  right 


to  disregard  the  rule  and  has  a  right 
to  eject  him.  Crowley  'v.  Fltchburg, 
etc.,  R.  Co.,  185  Mass.  279,  70  NE  66. 

[d]  r allure  to  give  receipt  for 
cash  fare.— .But  where,  owing  to  his 
Inability  to  procure  a  ticket  before 
starting,  a  passenger  pays  cash  fare 
to  the  conductor  who  falls  to  irlve 
him  a  receipt,  it  has  been  held  that 
he  may  not  be  ejected  by  the  conduc- 
tor of  another  train  to  which  it  was 
necessary  for  him  to  transfer  for  re- 
fusing to  pay  a  second  time,  where 
the  second  conductor  has  actual 
knowledge  of  the  payment  to  the  first 
conductor.  Homiston  v.  Long  Island 
R.  Co.,  8  Misc.  342,  22  NYS  738., 

[el  A  street  ear  passenger  desir- 
ing, to  test  the  company's  power  to 
withhold  a  transfer  from  him,  or  to 
refuse  him  carriage  without  payment 
of  another  fare  on  a  second  car, 
should  withdraw  when  the  company 
asserts  its  position  adverse  to  his 
claim  to  a  transfer  and  test  his 
rights  In  the  courts,  and  should  not 
remain  on  the  car  without  paying 
fare,  and  Invite  application  of  force 
to  eject  him.  Kirk  v.  Seattle  Elec- 
tric Co.,  68  Wash.  283.  108  P  604,  31 
LRANS  991. 

Jf ]  Where  a  passenger  loses  Us 
rights  as  such  by  refusing  to  obey 
a  rule  forbidding  passengers  to  ride 
on  the  front  platform  of  a  street  car, 
he  Is  not  entitled  to  a  transfer,  and 
hence  on  entering  a  second  car  he  is 
not  entitled  to  ride  without  paying  a 
second  fare.  Kirk  v.  Seattle  Electric 
Co.,  58  Wash.  283,  108  P  604,  31  LRA 
NS   991. 

[g]  Where  a  passenger  goes  from 
one  street  oar  to  another  after  pay- 
ing Ida  fare,  such  as  from  the  motor 
car  to  a  trailer,  he  may  be  ejected 
from  the  second  car  for  refusing  to 
pay  a  fare  again,  although  when  he 
entered  the  second  car  he  did  not 
know  of  a  rule  of  the  company  re- 
quiring such  payment,  where  he  is 
informed  of  such  rule  and  given  an 
opportunity  to  return  to  the  car 
from  which  he  came  or  to  pay  the 
second  fare  before  being  ejected. 
Birmingham  R.,  etc.,  Co.  v.  Stalllngs, 
154  Ala.  627,  45  S  650;  Birmingham 
R,  etc,  Co.  v.  McDonough,  163  Ala. 
122,  44  S  960,  127  AmSR  18,  13  LRA 
NS  446  and  note. 

30,  Md.— Philadelphia,  etc.,  R.  Co. 
v.  Hoefllch,  62  Md.  300. 

Minn. — Braun  v.  Northern  Pac.  R. 
Co.,  79  Minn.  404.  82  NW  676,  984, 
79  AmSR  497,  49  LRA  319. 

N.  C. — Lankford  v.  Southern  R„ 
Co..  166  N.  C.  663,  81  SE  998. 

Oh. — Lake  Shore,  etc..  R.  Co.  v. 
Orndorff.  65  Oh.  St.  589,  45  NE  447, 
64  AmSR  716,  38  LRA  140  (at  the- 
neat  station). 

Tenn. — Warfleld  v.  Louisville,  etc.. 
R.  Co..  104  Tenn.  74,  65  SW  304,  78 
AmSR  911. 

Tex. — Ft.  Worth,  etc,  R.  Co.  v. 
Gribble,  46  Tex.  Civ.  A.  78,  102  SW 
167. 

[a]  The  law  implies  a  contract  on. 
the  part  of  a  parent  who  enters  a 
railroad  train  with  a  child  non  sul 
juris  and  subject  to  payment  of  fare- 
to  pay  the  fare  of  such  child;  and 
where  a  father  refuses  to  pay  the- 
fare  of  his  child  who  is  liable  to  the 
payment  of  fare,  the  railroad  com- 
pany has  a  right  to  eject  both  the- 
father  and  the  child  from  the  train. 
Braun  v.  Northern  Pac.  R.  Co.,s  79 
Minn.  404,  82  NW  675,  984,  79  AmSR 
497.  49  LRA  319. 

[b]  Minor. — A  passenger's  failure- 
to  pay  the  fare  of  a  child  under  his 
care  will  justify  his  election  al- 
though he  himself  is  a  minor.  War- 
fleld v.  Louisville,  etc..  R.  Co ,  104 
Tenn.   74,  66  SW  304,  78  AmSR  911. 
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paid  fare  for  himself;81  bat  this  rule  does  not  apply 
to  an  adnlt  child  accompanying  its  parent;**  ana 
if  through  mistake  of  the  conductor  in  judging  of 
the  child's  age  the  child  is  wrongfully  ejected,  the 
parent  also  may  leave  the  train  and  recover  damages 
for  ejection,  although  the  parent's  fare  has  been 
accepted.88  Where  several  children  are  traveling 
■with  their  parents  who  refuse  to  pay  fare  for  any 
of  them,  and  certain  of  the  children  for  whom  fare 
should  be  paid  are  ejected,  another  child  who  is  not 
ejected  cannot  recover  damages  for  the  unlawful 
ejection.8* 

Refusing  to  allow  conductor  to  detach  coupons.89 
A  passenger  may  be  ejected  for  his  refusal  to  allow 
the  conductor  to  comply  with  a  regulation  requiring 
conductors  to  detach  the  coupons  of  a  commutation 
ticket,88  especially  where  he  not  only  attempts  to 
use  a  previously  detached  coupon,  but  also  refuses 
to  exhibit  the  book  to  the  conductor.37 

A  'baggage  check  in  the  absence  of  a  statutory 
regulation  to  the  contrary  is  no  token  of  a  passen- 
ger's right  to  transportation,  and  the  fact  that  he 
has  such  a  check  does  not  prevent  his  being  ejected 
from  a  train  on  his  refusal  to  present  a  ticket  or 
to  pay  fare.88 

[$  1173]  2.  Where  Failure  or  Refusal  Is  Jus- 
tified. A  passenger  cannot  be  ejected  for  refusal 
to  pay  fare  where  he  presents  a  transfer  entitling 


31.  Beck  with  v.  Cheshire  R.  Co., 
143  Mass.  68,  8  NE  875. 

32.  Louisville,  etc..  R.  Co.  v.  May- 
bin.  66  Miss.  83,  6  S  401.    • 

[a]  Adult  son  with  father,— The 
fact  that  an  adult  son  traveling  with 
his  father  is  required  to  leave  the 
train  for  violation  of  the  rules  of  the 
carrier  does  not  justify  the  ejection 
of  his  father  accompanying;  him  and 
who  has  complied  with  the  rules. 
Louisville,  etc.,  R.  Co.  v.  Maybln,  66 
Miss.  83,  6  S  401. 

33.  Gibson  v.  East  Tennessee,  etc., 
R.  Co.,  »0  Fed.  904. 

34.  Cox  v.  Los  Angeles  Terminal 
R.  Co.,  109  Cal.  100,  41  P  794;  Pitts- 
burgh, etc.,  R.  Co.  v.  Dewln,  86  111. 
296. 

35.  Detachment  of  oonpons  gen. 
•rally  see  supra  t  1131. 

30.  Norfolk,  etc.,  R.  Co.  v.  Wysor, 
82  Va.  2S0. 

37.  United  R,  etc.,  Co.  v.  Hard- 
esty,  94  Md.  661.  61  A  406,  57  LRA 
275;  Louisville,  etc.,  R.  Co.  v.  Harris, 
9  Lea  (Tenn.)   180,  42  AmR  668. 

38.  Tarr  v.  Oregon  Short  Line  R. 
Co.,  14  Ida.  192,  93  P  967,  125  AmSR 
161;  Bolles  v.  Kansas  City  Southern 
R.  Co.,  134  Mo.  A.  696.  115  SW  469; 
Texas,  etc.,  R.  Co.  v.  Smith,  38  Tex. 
Civ.  A.  4,  84  SW  862. 

•  fa]  Voder  a  statute  requiring  a 
railroad  company  to  affix  a  check  to 
every  parcel  of  baggage  and  to  de- 
liver a  duplicate  thereof  to  the  pas- 
senger, and  making  it  liable  toil 
penalty  for  Its  refusal  so  to  do,  an 
declaring  that  the  company  shall  col- 
lect no  fare  from  such  passenger, 
where  a  passenger  purchases  a  ticket 
and  boards  a  train  at  a  place  where 
there  is  no  agent  at  the  station  to 
receive  and  check  baggage,  and  he 
points  out  to  the  brakeman  and  con- 
ductor his  baggage,  and  they  take  It 
on  board  the  train,  the  passenger  Is 
entitled  to  receive  a  baggage  check 
before  delivering  up  his  ticket  or 
paying  his  fare,  and  on  his  failure  to 
receive  the  same  and  refusal  to  pay 
his  fare  until  he  does  receive  It  he 
does  not  become  a  trespasser,  and 
the  railroad  company  Is  without 
right  to  eject  him  until  it  has  either 
delivered  a  check  or  he  has  reached 
the  station  to  which  he  has  notified 
the  railroad  employees  that  he  de- 
sires to  have  the  baggage  checked. 
Tarr  v.  Oregon  Short  Line  R.  Co.. 
14  Ida.   192.  93  P  957,  125  AmSR  151 


(construing  Rev.   St.    £1887]    I   2674). 

39.  Chicago  Union  Tract.  Co.  v. 
Brethauer.  125  111.  A.  204-  [air  223  111. 
521,  79  NE  287,  114  AmSR  352];  Car- 
mody  v.  St.  Louis  Transit  Co.,  122 
Mo.  A  338,  99  SW  495. 

[a]  Pending  litigation  to  test  ordi- 
nance.—The  ejection  of  one  riding  on 
a  traction  car  and  asserting  his  right 
so  to  ride  by  virtue  of  a  transfer  is 
unlawful  where  such  right  exists  by 
virtue  of  a  valid  ordinance,  notwith- 
standing such  ordinance  at  the  time 
of  such  ejection  is  in  dispute  and  is 
being  made  the  subject  of  test  liti- 

fatlon.     Chicago  Union  Tract.  Co.  v. 
irethauer,    125    111.    A.    204    raff    223 
111.  521,  79  NE  287,  114  AmSR  852]. 

40.  St.  Louis  Southwestern  R.  Co. 
v.  Hammett,  98  Ark.  418,  136  SW  191: 
Pittsburgh,  etc.,  R.  Co.  v.  Street,  26 
Ind.  A.  224,  59  NE  404;  Harkless  v. 
Chicago,  etc.,  R.  Co..  151  Mo.  A.  463, 
132  SW  29. 

[a]  A  rale  of  a  carrier  that  per- 
sons contemplating  taking  passage 
on  a  train  must  first  buy  a  ticket 
must  be  enforced  in  a  reasonable 
manner,  and  where  a  person  sought 
to  comply  with  the  rule  but  could  not 
do  so  because  of  the  absence  of  the 
carrier's  agent,  the  conductor  could 
not  eject  him  from  the  train  after  he 
had  been  notified  of  the  Inability  to 
procure  a  ticket.  Harkless  v.  Chi- 
cago, etc.,  R.  Co.,  151  Mo.  A.  463,  132 
SW  29. 

[b]  Where  a  railroad  eompany  la 
a  member  of  a  passenger  association 
consisting  of  itself  and  several  other 
railroad  companies,  and  as  such  is- 
sues an  Interchangeable  mileage 
ticket  to  be  used  over  the  roads  be- 
longing to  the  association,  it  cannot 
escape  liability  for  a  passenger's 
ejection  because  of  his  failure  to  pro- 
cure a  passage  ticket  which  the  com- 
pany's agent  was  unable  to  furnish 
on  his  application  according  to  the 
contract,  on  the  ground  that  it  is  not 
a  party  to  the  contract  which  is  be- 
tween the  passenger  and  the  associa- 
tion, since  the  association  in  Issuing 
the  ticket  is  the  company's  agent, 
and  It  being  a  part  of  the  association 
Is  bound  by  Its  acts  within  the  scope 
of  its  authority.  Pittsburgh,  etc.,  R. 
Co.  v.  Street.  26  Ind.  A.  224,  69  NE 
404. 

41.  Galveston,  etc..  R.  Co.  v.  Short. 
(Tex.  Civ.  A.)  173  SW  615  (under 
Vernon's     Sayles*    Annot.     Civ.     St. 


him  to  transportation;8*  and  it  has  been  held  that 
a  conductor  is  not  justified  in  ejecting  a  passenger 
for  failing  to  produce  a  ticket,  after  being  notified 
of  the  passenger's  inability  through  the  fault  of 
the  carrier  to  procure  a  ticket,40  or  after  he  has 
surrendered  it  to  the  brakeman  or  other  proper 
employee.41  Where  a  passenger's  refusal  to  pay 
fare  is  placed  on  the  ground  that  he  already  hat 
paid  it,  it  is  not  incumbent  on  the  passenger  in 
order  to  avoid  ejection  to  pay  another  fare  or  de- 
liver up  another  ticket  which  he  happens  to  have." 
Where  a  passenger  in  accordance  with  the  posted 
rules  of  the  company  drops  his  fare  into  the  box, 
he  may  not  be  removed  for  nonpayment  because  of 
private  directions  to  the  employees  of  the  company 
to  go  through  the  cars  when  crowded  and  collect  the 
fares,  of  which  he  had  no  knowledge.48 

Carrier's  failure  to  furnish  seat.  Although  it  is 
the  duty  of  the  carrier  to  furnish  seats  as  well  at 
transportation  to  those  taking  passage  on  its  can, 
if  the  passenger  declines  to  pay  fare  because  all  of 
the  seats  are  already  occupied,  the  conductor  may 
rightfully  eject  him  therefrom;  the  passenger  has 
no  right  to  insist  on  transportation  free  of  charge 
because  not  furnished  with  a  seat;  he  may  leave 
the  train  and  sue  the  carrier  for  breach  of  con- 
tract, but  if  he  accepts  the  transportation  he  must 
pay  his  fare.44 

[19141    arts    6560,    6561);    Galveston, 
etc.,  R.  Co.  v.  Short,   (Tex.  Civ.  A) 


163   SW  601. 

[a]  Salivary  of  ticket  to  saam. 
thoxued  person^— a  passenger  deliv- 
ering his  ticket  to  an  employee  on  a 
passenger  train  without  the  pre- 
scribed  badge  on  his  hat  or  cap  vol- 
untarily takes  the  risk  that  such  em- 
ployee is  not  authorized  to  receive 
It  and  is  not  excused  for  Its  nonpro- 
ductlon  when  demanded  by  proper 
authority.  Galveston,  etc.,  R.  Co.  t. 
Short,  (Tex.  Civ.  A.)  163  SW  601. 
48.     See  infra  J  1187. 

43.  Perry  v.  Pittsburgh  Union 
Pass.  R.  Co.,  153  Pa    236,  25  A  77S. 

44.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Yielding,  156  Ala.  359,  46  S  747. 

Ark. — St.  Louts,  etc.,  R.  Co.  T. 
Leigh.  45  Ark.  368.  55  AmR  658. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Van  Houten,  48  Ind.  90. 

Mo. — Davis  v.  Kansas  City,  etc-,  R. 
Co.,  63  Mo.  317,  14  AmR  457. 

S.  C. — Cave  v.  Seaboard  Air  Line 
R.  Co.,  94  S.  C.  282.  77  SE  1017,  LRA 
1915B  915.  AnnCasl915A  1065. 

Tenn. — Memphis,  etc.,  R  Co.  v. 
Benson,  85  Tenn.  627,  4  SW  5,  9  Am 
SR  776. 

Que. — Langlols  v.  Compagnle  de 
chemln  de  fer  Quebec,  etc.,  46  Que. 
Super.  223. 

[a]  The  right  and  duty  of  the  pas- 
senger.— (1)  "When  the  carrier 
proffers  transportation  without  a 
seat,  and  the  passenger  refuses  to 
surrender  his  ticket,  what  is  then  the 
attitude  of  the  parties  under  the  con- 
tract? It  is  simply  this:  The  car- 
rier has  offered  the  passenger  leas 
than  his  contract  calls  for  and  the 
passenger  has  refused  it  in  satisfac- 
tion. This  he  has  the  unquestioned 
right  to  do.  If  he  la  not  accommo- 
dated in  a  manner  which  may  be 
deemed  a  fair  compliance  with  the 
duty  of  the  carrier,  he  may  decline 
any  compromise  and  resort  to  his  ac- 
tion against  the  company  for  refus- 
ing to  carry  him  as  their  contract  or 
their  duty  requires.  But  he  cannot 
accent  the  part  that  Is  offered  him 
In  lieu  of  the  whole — that  Is  the 
transportation'  without  the  seat— and 
at  the  same  time  refuse  to  comply 
with  his  own  undertakings.  In  this 
any  more  than  in  another  contract 
Upon  the  carrier's  neglect  or  refusal 
to  comply  with  the  terms  of  the  eon- 
tract  of  carriage,  without  a  just  ex- 


Por  later  oases,  developments  and  ohasgea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[i  1174]  3.  Opportunity  to  Pay  Faro  or  Produce 
Ticket.41  A  passenger  is  entitled  to  a  reasonable 
time  in  which  to  present  his  ticket  or  check  or  pay 
his  fare  before  being  ejected,  and  if  he  is  acting  in 
good  faith  the  conductor  has  no  right  to  eject  him 
from  the  train  without  affording  him  a  reasonable 
opportunity  to  make  payment  or  to  find  and  present 
his  ticket  or  cheek,  if  lost  or  mislaid;46  and  it  has 
been  held  that  he  should  be  permitted  to  go  to  an- 
other part  of  the  train  to  obtain  funds  from  a 
friend  who  is  willing  to  supply  them.47  What  is 
a  reasonable  opportunity  or  time  to  allow  a  pas- 
senger to  produce  his  ticket  or  pay  his  fare  must 
depend  largely  on  the  facts  and  circumstances  of 
each  particular  case.48 


[}  1175]  4.  Failure  to  Procure  Ticket  or  Permit 
for  Freight  Train.4*  Special  conditions  are  some- 
times attached  to  the  privilege  of  transportation  on 
freight  trains,  such  as  that  the  passenger  shall' 
have  procured  a  ticket,  or,  in  addition  to  a  ticket, 
a  permit  to  ride  on  such  train,  or  the  like,  and  one 
who  insists  on  transportation  on  a  freight  train  in 
violation  of  such  conditions  may  be  ejected;60  but 
the  carrier  cannot  enforce  such  condition  unless  a 
reasonable  opportunity  to  procure  a  ticket  or  permit 
has  been  afforded  the  passenger.51  The  conductor  is 
not  bound  by  any  agreement  which  the  passenger 
has,  or  claims  to  have,  made  with  the  ticket  agent 
before  entering  the  car,  and  the  passenger  may  be 
ejected,  notwithstanding  that  he  was  told  by  the 


cuse,  the  passenger  Is  at  liberty  to 
treat  the  contract  as  violated  by  the 
company,  and  he  may  leave  the  train 
and  sue  for  a  breach  of  the  contract." 
St  Louis,  etc.,  R.  Co.  v.  Leigh,  45 
Ark.  368,  371,  65  AmR  568.  To  same 
effect  Memphis,  etc.,  R.  Co.  v.  Ben- 
son, 86  Tenn.  627,  4  BW  6,  9  AmSR 
776.  (2)  "There  can  be  no  doubt, 
that  a  passenger  on  a  railroad,  who 
exhibits  his  ticket  and  demands  a 
seat,  has  a  right  to  have  that  de- 
mand complied  with,  prior  to  the 
surrender  of  that  which  constitutes, 
in  the  very  nature  of  the  case,  the 
best  evidence  of  his  contract  with 
the  company  for  safe  and  comfort- 
able transportation.  But  it  Is  equally 
true,  that  he  must  adhere  to,  and 
rely  on  that  contract,  or,  if  there  be 
a  noncompliance  with  its  terms  in 
any  reasonable  and  essential  particu- 
lar on  the  part  of  the  company,  he 
must  abandon  the  contract  and  quit 
the  train,  so  soon  as  suitable  oppor- 
tunity oilers."  Davis  v.  Kansas  City, 
etc.  R.  Co..  63  Ho.  817,  320,  14  AmR 
457. 

Sixty  of  carrier  to  famish  seat 
generally  see  infra  I   1236. 

45.  Opportunity  to  pay  fare  to 
prevent  ejection  see  Infra  I  1187. 

Opportunity  to  purchase  ticket  as 
a  condition  to  demanding  extra  fare 
see  supra  li  1112,  1113. 

48.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Dawson,  11  Ala.  A.  621,  66  S  906; 
Louisville,  etc.,  R.  Co.  v.  Mason,  4 
Ala.   A.  353,  357,  68  S  963   [clt  CycJ. 

Conn. — Maples  v.  New  York,  etc., 
R.  Co.,  38  Conn.  657,  9  AmR  434  fdlst 
Downs  v.  New  York,  etc.,  R.  Co.,  36 
Conn.  287,  4  AmR  77], 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough.  52  Fla.  426,  42  B  706. 

Oa. — Western,  etc.,  R.  Co.  v.  Led- 
better,  99  Ga.  818,  25  8E  663. 

111. — Chicago,  etc.,  R.  Co.  v.  Wil- 
lard.  31  111.  A.  436. 

Iowa. — Curl  v.  Chicago,  etc.,  R.  Co., 
63  Iowa  417.  16  NW  69,  19  NW  808. 

Ky. — Anderson  v.  Louisville,  etc., 
R.  Co.,  134  Ky.  343,  350,  120  SW  298, 
20   AnnCas  920  and  note   fquot  Cycl. 

Mich. — Ferguson  v.  Michigan  Cent. 
R.  Co.,  98  Mich.  633,  67  NW  801. 

Mo. — Holt  v.  Hannibal,  etc.,  R.  Co., 
174  Mo.  624.  74  SW  631  [rev  87  Mo. 
A.  203]:  Cathey  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  134,  130  SW  130; 
Bo  lies  v.  Kansas  City  Southern  R. 
Co.,  134  Mo.  A  696,  115  SW  469. 

N.  Y. — Buckley  v.  Hudson  Valley 
R.  Co..  212  N.  Y.  440,  106  NB  121, 
LRA1915C  134  and  note,  AnnCas 
1915D  143;  Hayes  v.  New  York  Cent., 
etc.,  R.  Co.,  34  Hun  627  mem.  80 
AlbLJ  469;  Zuckerman  v.  New  York 
R..    Co.,  86  Misc.  64,  148  NYS  82. 

N.  C. — Clark  v.  Wilmington,  etc., 
R.    Co.,  91  N.  C.  606,  49  AmR  647. 

Oh. — Northern  Ohio  Tract.,  etc.,  Co. 
v.  Wieland,  23  Oh.  Cir.  Ct.  N.  S.  123; 
Guy  v.  Pittsburgh,  etc.,  R.  Co.,  9 
OhS&CP  23,  6  OhNP  3. 

Tex. — International,  etc.,  R.  Co.  v. 
Wilkes,  68  Tex.  617,  5  SW  491,  2 
AmSR  616;  Texas,  etc.,  R.  Co.  V. 
Bond.  62  Tex.  442,  50  AmR  632;  St. 
I^ouiskSouthwestern  R.  Co.  v.  Fussell, 
fCMv.  A.)  97  SW  832;  Oulf.  etc..  R 
r.o  v.  Bunn,  41  Tex.  Civ.  A  603,  96 
SW  640. 


[a]  Discussion  of  the  situation,— 
It  nas  been  said  that  a  passenger  is 
entitled  to  a  reasonable  Indulgence 
in  the  discussion  of  his  rights  and 
duties  in  the  payment  of  fare  when 
it  is  demanded  by  the  agent  ,of-  the 
company.  Holt  v.  Hannibal,  etc.,  R. 
Co..  174  Mo.  624,  74  SW  621;  Gates 
v.  Quincy.  etc.,  R.  Co.,  125  Mo.  A.  334, 
102  SW  60. 

[b]  Where  a  passenger  has  mis- 
laid his  ticket  and  failed  to  And  it 
after  the  conductor  rang  the  bell  for 
the  purpose  of  stopping  the  train 
and  ejecting  him,  the  omission  to 
find  and  surrender  the  ticket  was 
not  equivalent  to  a  refusal  so  to  do, 
and  the  passenger  was  entitled  to  a 
reasonable  opportunity  to  find  his 
ticket,  and  In  default  to  pay  his 
fare.  Hayes  v.  New  York  Cent.,  etc., 
R.  Co.,  34  Hun  627  mem.  30  AlbLJ  469. 

[c]  Where  a  passenger  does  not 
request  additional  time  to  search  for 
his  ticket  which  he  has  mislaid,  the 
conductor  may  eject  him  at  once, 
without  giving  him  additional  time. 
Louisville,  etc.,  R.  Co.  v.  Mason,  4 
Ala.  A  363,  367,  58  S  963  [cit  Cyc]. 

47.  Clark  v.  Wilmington,  etc.,  R. 
Co.,  91  N.  C.  506,  49  AmR  647;  Guy 
v.  Pittsburgh,  etc.,  R.  Co.,  9  OhS&CP 
23,  6  OhNP  8.     See  also  infra  I  1189. 

48.  Seaboard  Air  Line  R.  Co,  v. 
Scarborough,  52  Fla.  425,  42  S  706: 
Chesapeake,  etc..  R.  Co.  v.  Friend,  159 
Ky.  778,  169  SW  509,  LRA1915C  148; 
Huba  v.  Schenectady  R.  Co.,  85  App. 
Dlv.  199,  83  NYS  157;  Northern  Ohio 
Tract.,  etc.,  Co.  v.  Wieland,  23  Oh. 
Clr.  Ct.  N.  S.  123. 

[a]  It  cannot  he  said,  aa  a  matter 
of  law,  that  the  time  which  it  takes 
a  street  car  to  travel  a  quarter  of  a 
mile  is  such  a  reasonable  time,  when 
there  is  no  evidence  as  to  the  speed 
at  which  the  car  was  traveling  other 
than  that  it  was  running  at  Its  regu- 
lar speed.  Huba  v.  Schenectady  R. 
Co.,  86  App.  Div.  199,  83   NYS  157. 

rb]  Snftelenoy  of  demand. — There 
Is  a  proper  demand  for  a  ticket  or 
fare  of  a  passenger,  authorizing  his 
ejection  for  nonproduction  thereof, 
where  he  has  gone  to  sleep  in  his 
seat,  has  permitted  the  conductor,  on 
three  occasions,  to  make  a  reasonable 
effort  to  arouse  him,  and  has  then 
suffered  himself  to  be  raised  out  of 
his  seat  and  pushed  the  length  of  the 
coach  and  out  on  to  the  platform 
without  tender  of  his  fare,  the  only 
excuse  being  too  much  drink  and  too 
little  sleep.  Chesapeake,  etc.,  R.  Co. 
v.  Friend,  169  Ky.  778,  169  SW  609, 
LRA1916C  148. 

[c]  Tloket  with  companion,— 
Where  a  passenger  leaves  his  ticket 
In  the  custody  of  another  passenger 
in  the  farthest  part  of  a  crowded 
street  car,  and  the  conductor  forc- 
ibly ejects  him  within  a  minute  or 
two  after  having  first  demanded  his 
fare,  he  is  not  given  a  reasonable 
opportunity  to  secure  and  present  his 
ticket,  and  the  carrier  is  liable  in 
damages.  Northern  Ohio  Tract.,  etc., 
Co.  v.  Wieland,  23  Oh.  Cir.  Ct.  N.  S. 
128. 

49.  Defective  tloket  or  permit  see 
infra  {(  1178-1184. 

BJeotlon  from,  freight  trains  gen- 
erally see  supra  I  1170. 


80.  Ala. — South,  etc.,  R.  Co.  v. 
Huffman.  76  Ala.  492.  52  AmR  349. 

Ark. — McCook  v.  Northup,  65  Ark. 
225.  45  SW  547. 

111. — Toledo,  etc,  R.  Co.  v.  Patter- 
son, 63  111.  304;  Illinois  Cent  R.  Co. 
v.  Nelson,  59  111.  110. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Kennedy,  77  Ind.  607;  Falkner  v. 
Ohio,  etc.,  R.  Co.,  65  Ind.  369;  St. 
Louis,  etc.,  R.  Co.  v.  Myrtle,  51  Ind. 
566. 

Iowa. — Law  v.  Illinois  Cent.  R.  Co., 
32  Iowa  634. 

Kan. — Southern  Kansas  R.  Co.  v. 
Hinsdale,  38  Kan.  507.  16  P  937. 

Mich. — Thomas  v.  Chicago,  etc.,  R. 
Co..  72  Mich.  865.  40  NW  463. 

Mo. — Claybrook  v.  Hannibal,  etc., 
R.  Co.,  19  Mo.  A  432;  Jones  v.  Wa- 
bash, etc.R.  Co..  17  Mo.  A  158. 

Nebr. — Burlington,  etc.,  R,  Co.  v. 
Rose,  11  Nebr.  177,  8  NW  433. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Greenwood,  79  Pa.  373. 

Tenn. — Lane  v.  East  Tennessee, 
etc.,  R.  Co.,  6  Lea  124. 

Tex. — Houston,  etc,  R.  Co.  v- 
Whlte,  (Civ.  A)  61  SW  436. 

[a]  The  failure  to  buy  a  tloket  as 
required  by  a  rule  against  carrying- 
passengers  who  are  not  provided 
with  tickets  on  freight  trains  has 
been  held  equivalent  to  a  refusal  to 
pay  fare  under  a  statute  authorizing 
ejection  for  nonpayment  of  fare  at 
a  regular  stopping  place.  McCook  v. 
Northup,  65  Ark.  225,  46  SW  647. 
.  [b]  Hotioe  of  regulation. — Where 
the  conductor  enters  the  caboose 
after  all  the  passengers  are  aboard 
and  announces,  so  that  they  all  may 
hear  and  have  time  to  purchase 
tickets  before  the  departure  of  the 
train,  that  no  one  will  be  entitled  to 
passage  without  a  ticket,  ample  pub- 
licity is  given  to  the  existence  of  the 
regulation,  and  a  passengeo  may  be 
ejected  at  any  suitable  place  for 
noncompliance  therewith.  Southern 
Kansas  R.  Co.  v.  Hinsdale,  38  Kan. 
607.   16   P  937. 

re]  Previous  violations  of  role  by 
conductor. — Where  a  railroad  has  a 
rule  forbidding  the  issuance  of  per- 
mits by  conductors,  and  a  passenger 
is  ejected  for  want  of  such  a  per- 
mit, the  company  Is  not  liable  be- 
cause Its  conductors  have  violated 
such  rule,  unless  it  has  been  so  fre- 
quently violated  as  to  warrant  the 
conclusion  that  It  is  not  enforced. 
Houston,  etc,  R.  Co.  v.  White,  (Tex. 
Civ.  A.)  61  SW  436. 

Requiring  tloket  or  permit  on 
freight  train  see  generally  supra 
{   1120. 

51.  Ala. — Evans  v.  Memphis,  etc, 
R.  Co.,  56  Ala.  246.  28  AmR  771. 

III. — Chicago,  etc.,  R.  Co.  v.  Parks, 
18  111.  460,  68  AmD  662  and  note. 

Ind. — St.  Louis,  etc.,  R.  Co.  v. 
Myrtle.  51  Ind.  666. 

Kan. — Brown  v.  Kansas  Ctty,  etc, 
R.  Co.,  38  Kan.  634,  16  P  942;  South- 
ern Kan.  R.  Co.  v.  Hinsdale,  38  Kan. 
507.  16  P  937. 

Minn. — Reed  v.  Great  Northern  R. 
Co.,  76  Minn.  163,  78  NW  974. 

Mo. — Gardner  v.  St.  Louis,  etc..  R. 
Co..  117  Mo.  A.  138.  93  SW  917;  Cross 
v.  Kansas  City,  etc.,  R  Co.,  56  Mo.  A 
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v  ticket  agent  that  he  might  ride  on  that  train.82  But 
it  has  been  held  that  the  passenger  cannot  be  right- 
fully ejected,  where  he  has  endeavored  in  good  faith 
to  comply  with  such  conditions,  but  through  the 
fault  of  the  ticket  agent  they  have  not  been  com- 
plied with" 

Change  of  regulation;  notice.  Where  the  carrier 
has  been  in  the  habit  of  receiving  payment  of  fare 
in  cash  on  freight  trains,  and  it  changes  its  rules 
so  as  to  require  the  purchase  of  a  ticket  by  the  pas- 
senger before  entering  the  car,  the  passenger  is  en- 
titled to  reasonable  notice  of  such  change  of  regu- 
lation; and  where  he  has  not  had  such  reasonable 
notice  and  takes  passage  in  ignorance  of  the  change, 
the  railroad  company  is  liable  for  his  ejection  by 
the  conductor.54 

[$  1176]  5.  Extra  Fares  or  Charges.  A  passenger 


who  enters  a  train  without  a  ticket,  without  a  good 
and  sufficient  excuse,  and  who  refuses  to  pay  an 
extra  fare  or  charge,  as  required  by  the  reasonable 
regulations  of  the  carrier  in  such  cases,  may  be 
ejected,59  although  he  had  a  ticket  but  has  lost  it;5* 
but  the  conductor  or  agent  who  passes  on  the  merits 
of  the  excuse  offered  by  the  passenger  for  not  hav- 
ing provided  himself  with  a  ticket,  or  who  refuses 
to  hear  such  excuse,  does  so  at  the  peril  of  the  car- 
rier.5'' This  rule,  however,  does  not  apply  where 
the  conductor  has  accepted  the  regular  ticket  fare, 
without  demanding  more,58  or  where  the  carrier  has 
refused  the  passenger  a  ticket  without  -just  cause.5* 
And  it  has  been  held  that  this  rule  does  not  apply 
where  the  carrier  has  not  afforded  the  passenger  a 
reasonable  opportunity  to  purchase  a  ticket,  and 
he  offers  to  pay  the  regular  fare,60  although  there  is 


Tex. — Houston,  etc.,  R.  Co.  v. 
Berry,   (Ctv.  A.)   84  SW  258. 

[a]  Procuring permit  at  interme- 
diate station. — Where  a  person  In 
good  faith  enters  a  freight  train  as 
a  passenger,  and  In  possession  of  a 
ticket  good  on  the  train  when  accom- 
panied by  a  permit,  the  fact  that  he 
Is  informed  by  the  brakeman  prior 
to  demand  by  the  conductor  for  his 
ticket  and  permit  that  the  rules  re- 
quire a  permit  In  connection  with  the 
ticket  does  not  make  It  the  duty  of 
the  passenger  to  leave  the  train  at 
a  station  at  which  a  stop  was  made 
after  receiving  the  Information,  and 
before  the  conductor's  demand. 
Houston,  etc.,  R.  Co.  v.  Berry,  (Tex. 
Civ.  A.£«l  SW  258. 

58.  Falkner  v.  Ohio,  etc.,  R.  Co., 
55  Ind.  369;  Thomas  v.  Chicago,  etc., 
R.  Co.,  72  Mich.  356,  40  NW  463; 
Houston,  etc.,  R.  Co.  v.  Stell,  28  Tex. 
Civ.  A.  280.  67  SW  537. 

[a]  Knowledge  by  passenger  of 
role. — A  passenger  who  knows  It  is 
essential,  under  the  rules  of  the  rail- 
road, that.  In  addition  to  his  ticket, 
he  must  have  a  permit  to  ride  on  a 
freight  train,  that  he  must  get  the 
permit  before  he  gets  on  the  train, 
and  that  the  ticket  agent  has'  no  au- 
thority to  say  that  he  can  get  it 
from  the  conductor,  cannot,  because 
of  such  representation  of  the  agent, 
recover  for  his  ejection  by  the  con- 
ductor. Houston,  etc.,  R.  Co.  v.  Stell, 
28  Tex.  Civ.  A.  280.  67  SW  537. 

53.  Louisville,  etc.,  R.  Co.  v.  Hine, 
121  Ala.  234,  25  S  867;  Houston,  etc,, 
R.  Co.  v.  Berry,  (Tex.  Civ.  A.)  84  SW 
258;  Olson  v.  Northern  Pac.  R.  Co., 
49  Wash.  626.  96  P  150,  18  LRANS 
209. 

[a]  "An  Intending  passenger  who 
Applies  to  the  proper  agent  of  the 
-company  for  transportation  by 
freight  train  has  the  same  right  to 
rely  on  the  transportation  furnished 
him  as  has  any  other  passenger,  and 
If  he  relies  on  the  transportation 
furnished  and  Is  ejected  from  the 
train  because  of  a  mistake  of  the 
agent  and  without  fault  or  negli- 
gence on  his  own  part,  he  has  a  right 
•of  action."  Olson  v.  Northern  Pac. 
R.  Co.,  49  Wash.  626,   629,  96  P  160, 

18  LRANS   209. 

64.  Lane  v.  East  Tennessee,  etc., 
R.  Co.,  6  Lea  (Tenn.)   124. 

SB.  Conn. — Crocker  v.  New  Lon- 
don, etc.,  R.  Co.,  24  Conn.  249. 

Ga. — Louisville,  etc..  R.  Co.  v.  Par- 
rls,  142  Ga.  11,  82  SE  566;  Southern 
R.  Co.  v.  Fleming,  128  Ga.  241,  67 
SE  481,  10  AnnCas  921;  Moody  v. 
Southern  R.  Co..  14  Ga.  A.  258.  80  SE 
911;  Southern  R.  Co.  v.  Jones.  8  Ga. 
A.  225,  68  SE  1011;  McCook  v.  Dublin, 
*tc  R.  Co..  2  Ga.  A.  374,  58  SE  491. 

111. — St.  Louis,  etc.,  R.  Co.  v.  Dalby, 

19  111.  363;  Lake  Erie,  etc.,  R.  Co.  v. 
Qulsenberry,  48  111.  A.  338;  Chicago, 
etc.,  R.  Co.  v.  Brisbane.  24  111.  A.  463. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Wright, 
«8  Ind.  686,  34  AmR  277;  EvansvTlle. 
etc..  R.  Co.  v.  Gllmore,  1  Ind.  A.  468, 
27  NE  992. 

Ky. — Ponder  v.   Lexington,  etc..  R. 


Co.,  164  Ky.  69,  174  SW  786;  Snell- 
baker  v.  Paducah,  etc.,  R.  Co.,  94  Ky. 
597.  23  SW  509.  16  KyL  380;  Wicks 
v.  Louisville,  etc.,  R.  Co.,  15  KyL 
60S. 

La. — McGowen  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  41  La.  Ann. 
732,  6  S  606,  17  AmSR  416,  6  LRA 
817  and  note. 

N.  H.— Hilliard  v.  Goold,  34  N.  H. 
230,  66  AmD  765. 

N.  C. — Lankford  v.  'Southern  R. 
Co.,  165  N.  C.  653.  81  SE  998;  Am- 
nions v.  Southern  R.  Co.,  138  N.  C. 
555,  51  SE  127,  3  AnnCas  886. 

S.  C. — Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11,  86  SE  167; 
Moore  v.  Columbia,  etc.,  R.  Co.,  38 
S.  C.  1.  16  SE  781. 

Tenn. — Nashville  St.  R.  Co.  v.  Grif- 
fin, 104  Tenn.  81.  57  SW  153,  49  LRA 
461. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Faulkner,    (Civ.   A.)    63   SW  666. 

[a]  An  electric  railway  passenger 
who  is  afforded  an  opportunity  to 
liny  six  tickets  for  twenty-five  cents, 
and  who  knows  that  the  conductor 
does  not  sell  them,  is  properly 
ejected,  on  refusing  to  pay  cash  fare 
and  demanding  that  the  conductor 
procure  the  tickets  for  him.  Herbst 
v.  Tidewater  Power  Co.,  161  N.  C. 
467,  77  SE  673. 

f  b]  Second  fare  on  taking  ear  out- 
side station. — A  regulation  of  a  street 
railroad  company  requiring  that  one 
taking  passage  on  a  car  outside  the 
station  shall  pay  a  fare,  although 
a  fare  has  already  been  paid  In  the 
station,  Is  a  reasonable  one,  and 
where  a  passenger  who  has  paid  his 
fare  in  the  station  sees  a  car  which 
he  wishes  to  take  standing  outside 
and  boards  It,  he  may  be  ejected  for 
refusing  to  pay  a  second  fare  on 
demand  of  the  conductor,  although 
the  car  has  already  started.  Nash- 
ville St.  R.  Co.  v.  Griffin,  104  Tenn. 
81,  57  SW  163,  49  LRA  451. 

[c]  The  parent  or  custodian  of  an 
Infant,  who  is  responsible  for  Its 
fare,  on  failure  or  refusal  to  pay  It 
together  with  the  extra  charge  may 
be  ejected.  Lankford  v.  Southern  R. 
Co.,  165  N.  C.  663,  81  SE  998.  See 
also  supra  9  1172  text  and  notes 
30-34. 

Extra  charges  on  failure  to  pur- 
chase tickets  generally  see  supra 
58  1111-1116. 

66.  Houston,  etc.,  R  Co.  v.  Faulk- 
ner. (Tex.  Civ.  A.i  68  SW  656. 

57.  Southern  R.  Co.  v.  Jones,  8 
Ga.  A.   226,   68  SE  1011. 

68.  Louisville,  etc.,  R.  Co.  v.  Jop- 
lin,  56  SW  206.  21  KyL  1380. 

[a]  Illustration. — Where  a  pas- 
senger truthfully  told  a  conductor 
that  he  had  obtained  a  ticket  and  had 
lost  It,  and  offered  to  pay  the  ticket 
fare  which  the  conductor  accepted 
without  demanding  more,  he  had  no 
right  thereafter  to  eject  the  passen- 
ger on  his  refusal  to  pay  the  addi- 
tional amount  necessary  to  make  the 
train  fare,  although,  originally,  the 
conductor  might  have  had  the  right 
to  demand  the  train  fare.    Louisville, 


etc.,  R.  Co.  v.  Joplln,  66  SW  206,  21 
KyL  1380. 

58.  Indianapolis,  etc.,  R.  Co.  v. 
Rinard,  46  Ind.  293;  Cleveland,  etc. 
R.  Co.  v.  Beckett,  11  Ind.  A.  647.  19 
NE  429;  Lake  Erie,  etc.,  R.  Co.  v. 
Close,  6  Ind.  A.  444,  32  NE  688. 

60.'  Ala. — Kennedy  v.  Birmingham 
R.,  etc.,  Co.,  138  Ala.  225.  36  S  108. 

Ga. — Brown  v.  Central  of  Georgia 
R.  Co.,  128  Ga.  635,  68  SE  163;  Phil- 
lips v.  Southern  R.  Co.,  114  Ga.  284, 
40  SE  268. 

Ind. — Jeffersonvllle  R.  Co.  ▼.  Rog- 
ers, 38  Ind.  116.  10  AmR  103:  Lake 
Erie,  etc.,  R.  Co.  v.  Maya,  4  Ind.  A. 
418,  30  NE  1106;  Chicago,  etc..  R.  Co 
v.  Graham.  3  Ind.  A.  28.  29  NE  170. 
50  AmSR  266. 

Iowa. — Bowsher  v.  Chicago,  etc.. 
R.  .Co..  113  Iowa  16.  84  NW  958. 

Ky. — Ponder  v.  Lexington,  etc,  R. 
Co..  164  Ky.  69,  174  SW  786. 

Miss. — Rivers  v.  Kansas  City,  etc 
R.  Co..  86  Miss.  671,  38  S  508. 

N.  C. — Amnions  v.  Southern  R.  Co., 
138  N.  C.  655,  61  SE  127,  2  AnnCas 
886  and  note. 

Or. — Poole  v.  Northern  Pac.  R  Co^, 
16  Or.  261,  19  P  107,  8  AmSR  289. 

Tex. — Gulf,  etc.,  R  Co.  v.  Sparger, 
(Civ.  A.)  39  SW  1001. 

[a]  Illustrations. — (1)  A  passen- 
ger may  not  be  ejected  for  refusing 
to  pay  the  extra  train  fare  where  he 

§ot  off  the  train  to  get  a  ticket  but 
y  reason  of  the  agent  being  other- 
wise engaged,  he  was  not  able  to  get 
one  before  the  train  started..  Brown 
v.  Central  of  Georgia  R.  Co.,  128  Ga 
635,  68  SE  163.  >(2)  Or  where  he  is 
taken  on  at  a  place  where  tickets 
are  not  for  sale,  although  they  are 
for  sale  at  a  station  one  thousand 
feet  away.  Kennedy  v.  Birmingham 
R.,  etc.,  Co.,  138  Ala.  225.  35  S  108. 

fb]  The  abolition  of  a  carriers 
ticket  offloe-at  a  station  on  its  line, 
on  account  of  lack  of  business  to 
justify  the  maintenance  of  the  office, 
is  no  justification  for  the  ejection  of 
a  passenger  from  an  excursion  train. 
who  boarded  the  train  at  such  sta- 
tion without  a  ticket,  and  was  ejected 
by  the  conductor  on  refusal  to  pay 
the  regular  cash  fare  demanded  by 
him,  where  the  carrier  Invited  the 
public  to  take  passage  on  the  train 
at  that  point  and  agreed  to  carry 
them  for  a  special  rate.  Chicago, 
etc.,  R.  Co.  v.  Graham,  3  Ind.  A  28, 
29  NE  170.  60  AmSR  256. 

[c]  Where  a  passenger  makes  ae 
effort  to  get  a  ticket  at  a  certain 
junction,  not  knowing  that  there  is  a 
ticket  office  there,  he  is  not  precluded 
thereby  from  urging  that  the  time 
was  short,  that  during  most  of  It  the 
way  to  the  office  was  obstructed,  and 
that  the  agent  was  engaged  In  trans- 
ferring mail,  etc.,  as  an  excuse  to 
the  conductor  for  not  having  a  ticket; 
and  a  Judgment  for  the  passenger. 
In  an  action  for  ejection,  would  not 
be  disturbed  because  of  a  refusal  to 
Instruct  that  he  was  so  precluded. 
Bowsher  v.  Chicago,  etc,  R.  Co..  Ill 
Iowa  16.  84  NW  958. 


For  later  eases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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authority  to  the  contrary.60"  But  where  the  ticket 
office  is  kept  open  until  the  advertised  time  for  the 
departure  of  the  train,  and  the  passenger  is. unable 
to  obtain  a  ticket  because  he  does  not  apply  until 
after  that  time,  when  the  office  is  closed,  he  cannot 
complain  that  an  opportunity  has  not  been  fur- 
nished him  to  buy  a  ticket,  and  on  his  refusal  to 
pay  the  train  fare  he  may  be  ejected.61 

Illegal  amount.  Where  the  regulation  provides 
for  the  collection  of  a  greater  amount,  when  paid  on 
the  train,  than  is  within  the  limits  of  the  road's 
authority,  it  is  not  necessary  for  the  passenger,  in 
order  to  remain  on  the  train,  to  tender  more  than 
the  ticket  rate,  although  the  ticket  rate  is  less  than 
the  road  is  authorized  to  charge ;  and  if  he  is  ejected 
for  refusing  to  pay  the  unauthorized  fare  demanded, 
he  may  recover  damages  therefor.61 

Extra  accommodations.  A  passenger  may  be 
ejected  from  a  car  in  which-  are  provided  special 


accommodations  for  which  he  has  not  paid.66 

[4  1177]  D.  Taking  Wrong  Train;  Carried  Past 
Destination;  Turning  Back  Oar.  In  general  it  is 
the  duty  of  the  passenger  to  ascertain  what  train 
will  take  him  to  his  destination,  and  if  through 
carelessness  or  mistake,  without  being  misled  by 
those  authorized  to  act  for  the  carrier  in  the  matter, 
he  takes  the  wrong  train,  or  one  whioh  does  not 
stop  at  his  point  of  destination,  he  may  properly 
be  ejected  therefrom.64  Thus,  where  a  passenger 
boards  a  train  which  does  not,  under  the  rules  of 
the  company,  stop  at  the  station  for  which  he  is 
bound,  he  may  be  required  to  pay  fare  to  the  first 
station  beyond,  where  the  train  does  stop;  and  on 
his  refusal  so  to  do,  he  may  be  put  off  the  train 
short  of  his  destination,65  such  as  at  the  preceding 
stopping  place,66  unless  the  rule  prohibiting  the 
train  from  stopping  at  his  station  has  been  waived 
or  has  become  obsolete  by  its  continued  nonenforee- 


Opportnnlty  to  purchase  tloket 
g-ansnlly  see  supra  {{  1112-1113. 

BOV>.  Monnier  v.  Now  York  Cent., 
etc..  R.  Co.,  176  N.  T.  281,  67  NE  669, 
96  AmSK  619,  62  LRA  367  [rev  70 
App.   DJv.  405,  76  NTS  621]. 

[a]  »sslstanos  not  Justified. — A 
passenger  who  is  unable  to  buy  a 
ticket  because  of  the  absence  of  the 
ticket  agent  Is  not  excused  from  pay- 
ing the  additional  fare  required  of  a 
passenger  without  a  ticket,  and 
hence  on  his  refusal  to  pay  such  fare 
he  Is  not  justified  in  forcibly  resist- 
ing ejection  by  the  conductor.  Mon- 
nier v.  New  York  Cent.,  etc.,  R.  Co., 
175  N.  Y.  281,  67  NE  569,  96  AmSR 
619.  62  LRA  367  [rev  70  App.  Dlv. 
406.  75  NYS  5211.  Resistance  of 
ejection  see  generally  infra  (  1196. 

61.  St.  Louis,  etc.,  R.  Co.  v.  South, 
43  111.  176.  92  AmD  103;  Swan  v. 
Manchester,  etc.,  R.  Co.,  132  Mass. 
116.   42  AmR  432. 

Tim*  for  keepins;  tloket  oOm  open 
see  supra  1  1113.  . 

63.  Atchison,  etc.,  R.  Co.  v.  Dlck- 
erson,  4  Kan.  A.  346,  45  P  975;  Cham- 
berlain v.  Lake  Shore,  etc.,  R.  Co., 
110  Mich.  614,  68  NW  423;  Williams 
v.  Atlantic  Coast  Line  R.  Co.,  153  N. 
C.  360,  69  SE  402. 

[a]  Bapsal  of  statute*— In  North 
Carolina  L.  (1907)  c  216  {  1,  prohibit- 
ing a  carrier  of  intra-state  passen- 
gers from  demanding  more  than  two 
and  one-fourth  cents  per  mile  for 
transportation  was  repealed  by  Acts 
(Ex,  Sess.  1908)  c  144,  effective  Anrll 
1,  1908.  S  6  of  which  provides  that 
no  railroad  company  shall  be  held 
liable  by  reason  of  anything  done, 
or  attempted  to  be  done.  In  violation 
of  the  repealed  act.  Plaintiff  sued 
several  months  before  the  repealing 
statute  became  effective  to  recover 
for  being  ejected  from  defendant's 
passenger  train  after  having  tendered 
the  proper  amount  of  fare  required 
by  L.  (1907),  on  the  ground  that  the 
fare  tendered  was  Insufficient;  the 
right  of  action  sued  on  was  not  stat- 
utory, although  the  rate  of  transpor- 
tation was  fixed  by  statute,  so  that 
the  subsequent  repeal  of  L.  (1907) 
did  not  destroy  plaintiff's  right  of 
action.  Williams  v.  Atlantic  Coast 
Line  R.  Co..  163  N.  C.  360,  69  SE  402. 

63.  Louisville,  etc.,  R.  Co.  v.  Ash- 
ley, 169  Ky.  330,  183  SW  921,  LRA 
1916E  763:  Doherty  v.  Northern  Pac. 
R.  Co..  43  Mont.  294,  116  P  401,  36 
LRANS  1139. 

64.  TJ.  S. — Texas,  etc..  R.  Co.  v. 
Ludlam,  57  Fed.  481,  6  CCA  454. 

Ala. — Southern  R.  Co.  v.  Farquhar, 
192  Ala.  415.  68  S  289;  South,  etc.,  R. 
Co.  v.  Huffman,  76  Ala.  492,  62  AmR 
349. 

Ind. — Godfrey  v.  Ohio,  eta.  R.  Co., 
11<  Ind.  30.  18  NE  61;  Chicago,  etc.. 
R.  Co.  v.  Bills,  104  Ind.  13.  3  NE  611; 
Pittsburgh,  eta.  R.  Co.  v.  Ltghtcap, 
7   Ind.  A.  249.  34  NE  243. 

Iowa. — Stone  v.  Chicago,  eta,  R. 
Co..  47  Iowa  82,  29  AmR  J68. 

[1QCX-47] 


Kan. — Burgess  v.  Atchison,  etc.,  R. 
Co..  83  Kan.  197.  112  P  103. 

N.  Y. — Barker  v.  New  York  Cent. 
R.  Co.,  24  N.  Y.  599;  Miller  v.  King. 
21  App.  Div.  192,  47  NYS  634;  Page 
v.  New  York  Cent.  R.  Co..  13  N.  Y. 
Super.  523. 

N.  C. — Macs'  v.  Southern  R.  Co., 
161  N.  C.  404.  66  SE  342,  24  LRANS 
1178  and  note. 

Tex. — Albln  v.  Gulf,  etc.,  R  Co., 
43  Tex.  Civ.  A.  170,  95  SW  689. 

Wash. — Mills  v.  Seattle,  etc.,  R. 
Co..  50  Wash.  20,  96  P  520,  19  LRANS 
704. 

Wis. — Boehm  v.  Duluth,  etc.,  R.  Co., 
91  Wis.  692,  66  NW  606. 

tal  Excursion  tloket  not  food  on 
particular  train.— Where  a  passenger 
holds  an  excursion  ticket,,  sold  at  a 
reduced  rate,  which  recites  that  It  Is 
not  good  on  a  particular  train,  and, 
although  he  does  not  read  the  ticket 
before  boarding-  such  train,  he  Is  ap- 
prised that  it  does  not  entitle  him  to 
travel  thereon,  he  is  not  entitled  to 
recover  damages  for  his  ejection, 
where  accompanied  by  no  unneces- 
sary force.  England  v.  International, 
etc.,  R.  Co.,  32  Tex.  Civ.  A.  86.  73  SW 
24. 

[b]  Wrong*  street  oar. — Where  a 
passenger  boards  an  electric  car  go- 
ing In  the  direction  In  which  he  de- 
sires to  travel,  but  not  to  his  desti- 
nation, and  owing;  to  his  own  mistake 
In  taking  the   wrong   car,  he   is  re- 

aulred  to  leave  the  car  on  the  con- 
usor's request  that  he  do  so  at  the 
end  of  Its  journey,  notwithstanding 
the  conductor's  refusal  to  give  him 
a  transfer  to  another  car  on  which 
he  may  complete  his  journey  for  the 
same  fare,  and,  on  his  refusal  so  to 
do,  he  becomes  a  trespasser  subject 
to  ejection.  Mills  v.  Seattle,  etc.,  R. 
Co.,  60  Wash.  20,  96  P  620,  19  LRA 
NS  704. 

[c]  Train  going  la  opposite  direc- 
tion*—A  person  may  not  deliberately 
enter  on  a  railroad  train,  with  knowl- 
edge that  his  ticket  on  its  face  en- 
titles him  to  be  carried  in  the  reverse 
direction  from  that  In  which  he  pro- 
poses to  go,  and,  with  ample  oppor- 
tunity to  procure  another.  Insist  on 
being  carried  without  paying  fare. 
Railroad  companies  have  the  un- 
doubted right  to  make  reasonable" 
regulations  for  the  conduct  of  their 
business,  and  it  Is  certainly  a  rea- 
sonable requirement  that  a  passenger 
having  the  opportunity  should  pur- 
chase his  ticket  to  the  place  of  his 
destination,  and  not  in  the  opposite 
direction.  To  compel  railroad  com- 
panies to  receive  unused  tickets, 
without  regard  to  the  direction  in 
which  the  holder  wished  to  go,  would 
Introduce  inextricable  confusion  Into 
their  business,  and  be  of  no  benefit 
to  any  person  possessed  of  sufficient 
intelligence  to  go  on  a  train.  God- 
frey v.  Ohio,  etc..  R.  Co.,  116  Ind.  30, 
18  NE  61.  '     ; 


65.  Kan. — Burgess  v.  Atchison, 
etc.,  R  Co..  83  Kan.  497,  112  P  103; 
Atchison,  etc.,  R.  Co.  v.  Gants,  38 
Kan.  608,  17  P  64,  5  AmSR  780. 

Ky. — Hancock  v.  Louisville,  etc., 
R.  Co.,  85  SW  210.  27  KyL  434-  Flood 
v.  Chesapeake,  etc.,  R  Co.,  80  SW 
184,  25  KyL  2135. 

Mich. — Lake  Shore,  etc..  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157. 

Mo. — Slra  v.  Wabash  R.  Co.,  115 
Mo.  127,  21  SW  905.  37  AmSR  186; 
Logan  v.  Hannibal,  etc.,  R  Co.,  77 
Mo.  663;  Drew  v.  Wabash  R  Co.,  129 
Mo.  A.  469,  107  SW  478;  Turner  v. 
McCook,  77  Mo.  A.  196. 

N.  Y. — Fink  v.  Albany,  etp.,  R.  Co., 
4  Lans.  147. 

N.  C — Allen  v.  Wilmington,  etc., 
R  Co.,  119  N.  C.  710,  25  SB!  787. 

Oh. — New  York,  etc  ,  R.  -Co.  v.  Will- 
ing, 24  Oh.  Clr.  Ct.  474. 

Okl. — Noble  v.  Atchison,  etc.,  R 
Co.,  4  Okl.  534,  46  P  483. 

Tenn. — Trotllnger  v.  East  Tennea-- 
see,  etc.,  R.  Co.,  11  Lea  533. 

Tex. — Texas  Pac.  R  Co.  v.  James, 
82  Tex.  3*6,  18  SW  589,  15  LRA  347; 
International,  etc.,  R.  Co.  v.  Hassell, 
62  Tex.  256.  50  AmR  625;  Albln  v. 
Gulf.  etc..  R.  Co.,  43  Tex.  Civ.  A.  170, 
95.  SW  689. 

But  see  Southern  R.  Co.  v.  Flanl- 
gan.  10  Ga.  A.  745,  74  SE  86  (holding 
that,  where  a  person  with  a  ticket  to 
a  particular  station  boards  a  train  In 
Ignorance  of  the  fact  that  such  train 
does  not  stop  at  that  particular  sta- 
tion, it  is  the  duty  of  the  conductor 
when  he  first  discovers  the  passen- 
ger's mistake  to  inform  him  of  the 
fact  In  order  that  the  passenger  may 
exercise  his  option  to  remain  on  the 
train  to  the  point  to  which  the  ticket 
entitles  him  to  ride,  or  to  get  off  at 
some  station  where  the  train  does 
stop;  and  the  passenger  cannot  be 
treated  as  a  trespasser  before  reach- 
ing the  station  called  for  by  his 
ticket;  and  if,  over  his  protest,  he  is 
compelled  by  the  conductor  to  leave 
the  train  before  reaching  such  sta- 
tion, his  wrongful  ejection  is  a  tort 
for  which  the  railroad  company  Is 
responsible   in  damages). 

[a]  mm  a  train  occasionally 
■tops  at  a  station,  the  carrier  has  the 
burden  of  showing  that  It  was  Justi- 
fied in  ejecting  a  passenger  destined 
for  that  station1  for  refusal  .to  pay 
additional  fare  on  the  failure  of  the 
train  to  stop  to  permit  him  to  alight. 
Slra  v.  Wabash  R.  Co..  116  Mo.  127. 
21  SW  905,  37  AmSR  386. 

Payment  of  fare  by  passenger  on 
wrong-  train  see  generally  supra  i 
1106. 

66.  U.  S. — Texas,  etc..  R  Co.  v. 
Ludlam,  67  Fed.  481,  6  CCA  454. 

Mo. — Logan  v.  Hannibal,  etc.,  R. 
Co..  77  Mo.  663. 

N.  Y. — Fink  v.  Albany,  etc.,  R  Co., 
4  Lans.  147. 

Pa. — Caldwell  v.  Lake  Shore,  etc.. 
R  Co..  8  Pa.  Co.  467. 

Tex. — Missouri,  etc.,  R  Co.  v.  Dloe, 
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ment."  But  according  to  some  authorities  this  rule 
does  not  apply  where,  through  negligence  or  mis- 
direction of  the  carrier's  agents,  the  passenger 
has  been  misled  into  taking  the  wrong  train,  in 
which  case  his  ejection  is  wrongful  and  the  carrier 
is  liable  therefor,*8  unless  the  passenger  knows,  or 
has  reason  to  believe,  that  the  information  given 
him  is  incorrect,**  or  that  there  is  a  rule  or  regu- 
lation of  the  carrier  making  the  agent  incompetent 


to  give  such  information,'0  or  prohibiting  the  con- 
ductor from  stopping  the  train  at  that  station." 
According  to  other  authorities,  however,  even  in 
such  cases  it  is  the  passenger's  duty  when  informed 
that  he  is  on  the  wrong  train  to  get  off  and  wait 
for  the  proper  train  or  to  tender  the  proper  fare, 
and  he  cannot  recover  damages  for  an  ejection,  hi» 
remedy  being  to  recover  for  the  damages  caused  by 
the  servant's  misdirection."    But  as  a  ticket  agent 


(Civ.  A.)  168  SW  478. 

Va. — Richmond,  etc..  R.  Co.  v. 
Ashby,  79  Va.  130,  52  AmR  620. 

67.  Missouri,  etc.,  R.  Co.  v.  Her- 
ring. 61  Tex.  Civ.  A.  642.  127  SW 
1155,  130  SW  1039. 

[a]  Knowledge  of  role. — Where  a 
passenger,  before  boarding  a  train, 
knew  that  the  carrier  had  promul- 
gated a  rule  prohibiting  the  .train 
from  stopping  at  his  destination, 
such  knowledge  did  not  determine 
his  right  to  travel  to  his  destination 
on  that  train,  if  by  continued  nonen- 
forcement  of  the  rule  the  carrier  had 
permitted  It  to  become  obsolete,  In 
which  event  his  ejection  at  the  sta- 
tion before  his  destination  was 
reached  was  unlawful.  Missouri, 
etc.,  R.  Co.  v.  Herring.  61  Tex.  Civ. 
A.   543.  127  SW  1165,  130  SW  1039. 

68.  Ala. — South,  etc.,  R.  Co.  v. 
Huffman.  76  Ala.  492,  62  AraR  849. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Branch.  106  Arte  369,  163  SW 
118. 

Qa. — Atkinson  v.  Southern  R.  Co., 
114  Ga.   146.  39  SE  888,  55  LRA  223. 

Kan. — Kansas  City,  etc..  R.  Co.  v. 
Little.  66  Kan.  378.  71  P  820.  97  Am 
SR  376,  61  LRA  122. 

Ky. — Cincinnati,  etc.,  R  Co.  v. 
Barkley.  IS  KyL  331. 

Miss. — Illinois  Cent.  R.  Co.  v.  Har- 
per, 83  Miss.  560.  35  S  764,  102' AmSR 
469,  64  LRA  283. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  61  Nebr.  167,  70  NW  926. 

N.  T. — Elliott  v.  New  York  Cent., 
etc.,  R.  Co..  53  Hun  78,  6  NTS  363; 
Martin  v.  New  York  Cent.,  etc.,  R. 
Co.,  1  N.  Y.  St.  738. 

N.  C. — Bullock  v.  Atlantic  Coast 
Line  R.  Co..  152  N.  C.  66,  67  SE  60; 
Mace  v.  Southern  R.  Co..  151  N.  C. 
404,  66  3E  342,  24  LRANS  1178  and 
note.  _ 

Oh. — Pittsburgh,  etc..  R.  Co.  v. 
Reynolds.  55  Oh.  St.  370.  45  NE  712. 
60  AmSR  706;  Pennsylvania  Co.  v. 
Went*.  37  Oh.  St.  883. 

Pa. — Golden  v.  Pittsburg  R.  Co.. 
28  Pa.  Super.  313. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Moore, 
98  Tex.  302.  306.  83  SW  362,  4  Ann 
Cas  770  [clt  Cyc);  International,  etc., 
R.  Co.  v.  Smith,  1  SW  565;  Interna- 
tional, etc..  R.  Co.  v.  Gilbert,  64  Tex. 
536;  Missouri,  etc.,  R.  Co.  v.  Humph- 
ries. (Civ.  A.)  167  8W  1174;  Missouri, 
etc,  R.  Co.  v.  Herring.  61  Tex.  Civ. 
A.  643.  H27  SW  1155.  120  SW  1039 
(misled  by  conductor  and  ticket 
agent);  St.  Louis  Southwestern  R. 
Co.  v.  Prultt.  (Civ.  A.)  79  SW  598 
[writ  of  error  den  97  Tex.  487.  80  SW 
721. 

Where  a  company  by  the  act  of 
a  proper  agent,  causes  a  passenger, 
as  In  this  case,  to  take  the  wrong 
train — one  that  does  not  stop  at  his 
station — it  must  be  held  to  have  con- 
templated, that  under  the  Instruction 
given  its  conductor,  the  passenger 
would  be  put  off  the  train  as  soon 
as  the  error  should  be  discovered  by 
the  conductor,  unless  he  should,  as 
demanded,  pay  additional  fare  and  be 
carried  beyond  his  station.  The  act 
of  the  first  agent  of  the  company, 
misdirecting  the  passenger,  Is  the 
wrongful  act  for  which  the  company 
becomes  liable  in  tort,  and  the  act 
of  the  conductor  in  ejecting  htm  is 
a  consequence  of  the  first  wrongful 
act — Is  the  proximate  cause  of  the 
passenger  being  ejected;  and  as 
against  the  passenger,  the  act  of  the 
conductor  in  ejecting  him,  being  the 
act  of  the  company,  Is  wrongful." 
Pittsburgh,  etc.,  R  Co.  v.  Reynolds, 


65   Oh.    St.   370.   380,   46   NE   712,   60 
AmSR  706. 

[a]  A  conductor  must  listen  to 
th*  explanation  of  a  passenger  on 
the  wrong  train,  to  the  effect  that  the 
ticket  agent  who  sold  her  her  ticket 
and  the  conductor  on  the  previous 
•train  had  told  her  that  her  ticket 
entitled  her  to  travel  over  that  route; 
and,  having  heard  such  explanation, 
It  Is  a  willful  wrong  warranting  ex- 
emplary damages  for  the  conductor 
to  put  her  off  unattended,  and  In  the 
nighttime,  although  be  acted  In  a 
gentlemanly  manner  and  was  guilty 
of  no  Insolent  conduct.  Illinois 
Cent.  R.  Co.  v.  Harper,  83  Miss.  660, 
36  S  764.  102  AmSR  469,  64  LRA  283. 

[b]  Duty  to  give  proper  Informa- 
tion.— It  Is  the  duty  of  the  agents  of 
a  railroad  company  who  have  charge 
of  Its  passenger  stations  to  know, 
when  the  inquiry  Is  made  of  them, 
what  train  a  passenger  should  take 
to  reach  his  destination;  and  If  a 
passenger  takes  the  train  he  is  di- 
rected by  the  agent  to  take,  and  it 
afterward  turns  out  that  it  was  the 
wrong  train,  he  Is  not  a  trespasser. 
Cincinnati,  etc.,  R.  Co.  v.  Barkley,  13 
KyL  381. 

[c]  Duty  to  atop  at  destination. — 
It  has  been  held  that  where  a  pas- 
senger takes  passage  on  a  train  on 
the  advice  of  a  railroad  employee 
provided  for  that  purpose,  the  em- 
ployees In  charge  of  the  train  are 
required  to  stop  It  at  the  destination 
of  the  passenger,  and  ejecting  him 
at  another  place  subjects   the  com- 

?any  to  damages.    International,  etc., 
U  Co.  v.  Smith.  40  Tex.  Civ.  A.  432. 
90  SW  709. 

[d]  Where  a  passenger  receives 
a  transfer  ticket  not  good  on  night 
oars,  and  at  the  point  of  transfer 
attempts  to  get  on  four  cars  in  suc- 
cession, but  Is  prevented  by  the  con- 
ductors on  the  ground  that  the  cars 
are  going  only  to  the  barn,  and  sub- 
sequently gets  on  the  fifth  car  which 
proves  to  be  a  night  car,  and  Is  ex- 
cluded therefrom  when  he  presents 
his  ticket  and  refuses  to  pay  an  addi- 
tional fare,  the  company  will  be 
liable  as  for  a  wrongful  exclusion. 
Golden  v.  Pittsburg  R.  Co.,  28  Pa. 
Super.  313. 

[e]  Wrong  route. — Where  a  pas- 
senger on  showing  his  ticket  Is  ad- 
mitted to  a  train  but  Is  not  told  that 
that  particular  train  takes  a  longer 
route  than  the  way  his  ticket  reads 
so  that  his  ticket  Is  not  good  for  the 
entire  passage,  the  carrier  Is  liable 
for  ejecting  him  on  his  refusal  to 
pay  additional  fare;  in  such  case  the 
carrier  should  either  refuse  him  ad- 
mission to  the  train  as  a  passenger 
on  the  ticket  presented,  or  should 
advise  him  that  the  ticket  Is  not 
good  for  the  entire  trip,  or  else 
should  carry  him  without  additional 
fare.  St.  Louis  Southwestern  R.  Co. 
v.  Branch.  106  Ark.  269.  163  SW  118. 

69.  Atkinson  v.  Southern  R.  Co., 
114  Ga.  146.  39  SE  888,  55  LRA  223; 
Johnson  v.  Philadelphia,  etc..  R.  Co., 
63   Md.  106. 

TO.  Atkinson  v.  Southern  R.  Co.. 
114  Ga.   146.  39  SE  888,  55  LRA  223. 

71.  Atkinson  v.  Southern  R.  Co., 
114  Ga.  146,  39  SE  888,  55  LRA  223. 

72.  White  v.  Evansvllle.  etc.,  R. 
Co.,  133  Ind.  480,  33  NE  273:  Lake 
Shore,  etc..  R.  Co.  v.  Pierce,  47  Mich. 
277.  11  NW  157;  Crutcher  v.  The  Big 
Four,  132  Mo.  A.  811.  Ill  SW  891; 
Drew  v.  Wabash  R.  Co.,  129. Mo.  A. 
469.  107  SW  478;  Runyon  v.  Penn- 
sylvania R.   Co..   74   N.   J.   L.   225.    68 


A  107  [dlst  McDonald  v.  Central  R. 
Co.,  72  N.  J.  L.  280.  62  A  406,  111 
AmSR  672,  2  LRANS  505  and  note]. 

[a]  Season  for  rule. — "In  the  op- 
eration of  a  railroad  the  safety  of 
those'  traveling  upon  it  requires  that 
the  trains  running  over  It  shall  be 
moved  according  to  a  prearranged 
schedule,  and  this  safeguard  would 
be  practically  destroyed  If  a  conduc- 
tor was  bound  to  stop  his  train  at  a 
station,  not  a  scheduled  stopping 
point,  whenever  a  passenger  was 
wrongfully  Informed  by  a  ticket 
agent  that  the  train  would  take  him 
to  that  station.  As  was  said  in  the 
case  of  Lake  Shore,  etc.;  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157;    'A 

fiassenger  cannot,  by  reason  of  such 
nformation,  compel  a  conductor  to 
deviate  from  his  appointed  scheme, 
and,  when  truly  Informed  concerning, 
the  rule  as  to  stoppages,  he  Is  bound 
to  conform  his  movements  to  It,  and 
seek  redress  In  some  other  way. 
Every  one  is  bound  to  know  that  the 
conductor  Is  not  Invested  with  gen- 
eral power  to  run  his  train  as  he 
pleases,  and  that,  so  far  as  he  Is 
concerned,  trains  must  conform  to 
schedule.  Runyon   v.    Pennsylva- 

nia R.  Co..  74  N.  J.  L  225,  228.  68  A 
107. 

[b]  Maeaaaton  of  rule.— "The 
view  expressed  in  the  decisions  of 
some  of  our  sister  states,  that  mis- 
information as  to  the  stopping  of  a 
train  at  a  particular  station,  given 
by  a  ticket  agent  to  an  Inquiring 
passenger,  and  action  upon  It  by  the 
latter,  consltute  a  contract  between 
the  railroad  company  and  the  pas- 
senger, has  not  been  accepted  by  the 
courts  of  this  state.  In  the  late 
case  of  8helton  v.  Erie  R.  Co.,  73  N. 
J.  L.  558.  66  A  403.  118  AmSR  704. 
9  LRANS  727,  9  AnnCas  883  and 
note,  Mr.  Justice  Garrison,  speaking 
for  the  Court  of  Errors  and  Appeal*. 
In  commenting  upon  the  cases  which 
so  hold,  says:  'The  fundamental  fal- 
lacy of  this  position  is  that  it  as- 
sumes the  authority  of  the  ticket 
agents  to  .make  contracts  for  rail- 
road companies.  The  authority  of 
such  agents  is  notoriously  limited 
to  the  sale  of  tickets  and  to  the  do- 
ing of  acts  that  are  ancillary  thereto. 
By  no  rule  of  the  law  of  agency  or 
of  evidence  can  the  acts  or  state- 
ments of  a  ticket  agent  beyond  the 
scope  of  his  limited  authority  be 
erected  Into  a  contract  binding  upon 
the  railroad  company.  What  has 
been  mistaken  for  this  authority  to 
make  contracts  is  the  ability  of  these 
agents  to  make  trouble  for  their 
companies  by  their  negligence  In  the 
delivery  of  tickets,  or  their  mistakes 
in  giving  Information.  The  judicial 
conclusions  that  have  been  con- 
•structed  on  this  erroneous  founda- 
tion do  not  in  any  way  commend 
themselves  to  us.'  "  Runyon  v.  Penn- 
sylvania R.  Co.,  74  N.  J.  L.  225.  227. 
68  A  107. 

[c]  Illustrations.— (1)  Where  a 
passenger  being  Informed  by  a  ticket 
agent  that  a  certain  train  stops  at 
a  certain  station,  although  In  fact 
It  Is  not  scheduled  to  stop  there, 
buys  a  ticket  thereto  and  boards  the 
train,  and  is  thereafter  told  by  the 
conductor  that  the  train  does  not 
stop  at  such  station,  and  is  requested 
to  leave  the  train  at  the  regular  stop- 
ping point  just  before  such  station. 
and  at  such  point  is  ejected  from  the 
train  for  refusing  to  comply  with  men 
request,  the  ejection,  no  more  vio- 
lence being  .used  than  necessary,  i* 
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is  under  no  duty  to  volunteer  information,  his  fail- 
ure to  tell  a  passenger  as  to  which  of  two  roads  his 
tieket  is  good  over  is  not  such  negligence  as  to  au- 
thorize a  recovery  from  the  company  for  the  pas- 
senger's being  ejected  from  a  train  on  a  road  over 
which  the  ticket  is  not  good,78  particularly  where 
the  ticket  shows  plainly  that  it  is  good  only  over 
another  road.74 

Where  passenger  carried  by  station.  Where  a 
passenger '8  own  neglect  causes  him  to  be  carried 
beyond  his  destination,  he  is  not  entitled  to  free 
passage  to  the  next  station,  and  may  be  put  off  in 
default  of  payment;71  and  it  has  been  held  that, 
even  where  a  passenger  is  carried  past  his  destina- 
tion through  the  failure  of  the  conductor  or  other 
propter  employee  to  call  the  station  or  street,  he  has 
no  right  to  remain  on  such  train  or  car  without  the 


payment  of  another  fare.7* 

Turning  back  car  abort  of  destination.  Where  a 
street  car  company  breaks  its  contract  with  a  pas- 
senger by  turning  back  the  car  at  a  point  short  of 
the  passenger's  destination,  the  passenger's  right 
of  action  for  a  breach  of  the  contract  is  complete, 
but  he  is  not  entitled  to  remain  on  the  car  for  its 
return  journey  without  payment  of  another  fare.77 

[*,  1178]  B.  Defective  or  Invalid  Ticket— 1.  In 
General  As  a  general  rule  where  the  ticket  offered 
by  a  passenger  is  void  or  otherwise  not  such  as  to 
entitle  him  to  transportation  at  the  time  and  on 
the  train  or  car  for  which  it  is  offered,  and  the  pas- 
senger refuses  to  pay  fare  or  otherwise  show  him- 
self entitled  to  transportation,  he  may  be  ejected 
therefrom,78  particularly  where  he  knows  that  his 


justified,  since  the  agent's*  misrepre- 
sentation and  the  purchase  of  the 
ticket  does  not  constitute  a  contract 
obligating;  the  company  to  stop  its 
train  at  the  passenger's  destination, 
and  it  becomes  the  latter's  duty  when 
Informed  that  the  train  does  not  stop 
at  such  station  either  to  tender  such 
fare  aa  will  entitle  him  to  ride  to 
soma  stopping  point  beyond,  or  else 
to  comply  with  the  conductor's  re* 
quest.  Runyon  v.  Pennsylvania  R. 
Co..  74  N.  J.  L.  225,  (8  A  107  [dist 
McDonald  v.  Central  R.  Co.,  7-2  N.  J. 
L.  280,  82  A  405,  111  AmSR  072.  2 
LRANS  506,  on  the  ground  that  in 
the  latter  case  the  act  of  the  agent 
in  selling  the  passenger  a  ticket  on 
a  certain  train  and  at  the  same  time 
furnishing  him  a  time-table  showing 
that  the  train  was  scheduled  to  stop 
at  his  destination  constituted  a  con- 
tract between  the  company  and  the 
passenger  by  the  terms  of  which 
the  passenger  was  entitled  to  have 
the  train  stop  at  his  destination,  and 
that  his  ejection,  therefore,  was 
wrongful].  (2)  Where  a  ticket 
holder  has  purchased  a  ticket  for 
passage,  and  through  the  negligent 
mistake  or  misdirection  of  a  servant 
of  the  company  whose  duty  It  is  to 
direct  passengers  enters  a  train 
which  under  the  rules  of  the  com- 
pany does  not  stop  at  the  station 
named  in  his  ticket,  he  has  no  right 
to  continue  passage  on  that  train 
after  the  conductor  has  given  him 
notice  that  the  train  does  not  stop 
at  the  station  to  which  he  seeks 
passage  and  has  requested  him  to 
leave  the  train  and  afforded  him  a 
reasonable  opportunity  so  to  do. 
Turner  v.  McCook,  77  Mo.  A.  196. 

73.  McKlnley  v.  Louisville,  etc., 
R.  Co.,  137  Ky.  845,  127  SW  483,  28 
LRANS  611. 

[a]  Illustration.— It  is  a  ticket 
agent's  duty  to  advise  a  passenger 
or  the  time  of  the  departure  of  trains 
and  as  to  the  proper  train  to  take 
only  where  the  passenger  requests 
such  information,  and  where  a  pas- 
senger asked  the  ticket  agent  at  the 
point  where  she  changed  cars  when 
the  train  left  for  a  certain  place,  and 
was  told  that  a  train  left  for  that 
place  at  a  certain  time  on  two  roads. 
over  one  of  which  she  held  a  ticket, 
the    agent    was    not    guilty   of  negll- 

?-ence  so  as  to  authorize  recovery 
rom  the  company  for  damages  for 
being  ejected  from  a  train  on  the 
road  over  which  the  ticket  was  not 

food.      McKlnley   v.   Louisville,   etc, 
L   Co..   137  Ky.  846,  127  SW  483,  28 
LRANS  611. 

74k.  McKlnley  v.  Louisville,  etc., 
R.  Co.,  137  Ky.  846,  127  SW  483,  28 
LRANS  611. 

fa]  Illustration^— Where  a  pas- 
senger asks  a  ticket  agent  at  a  union 
depot  for  a  ticket  to  a  certain  point, 
without  stating  by  which  route  she 
wishes  to  go,  and  Is  given  a  ticket 
which  shows  plainly  that  it  is  over 
a  certain  road,  the  agent  is  not  neg- 
ligent so  as  to  entitle  plaintiff  to 
recover  damages  for  being  put  off 
the  train  of  another  road  to  which 
■he   changes   cars,   over    which    the 


ticket  is  not  good,  as  he  has  the 
right  to  assume  that  plaintiff  knows 
the  route  which  she  wishes  to  take 
and  can  read  the  ticket  so  as  to  have 
the  route  changed  if  she  desires. 
McKlnley  v.  Louisville,  etc.,  R.  Co., 
187  Ky.  845,  127  SW  483,  28  LRANS 
611  and  note. 

75.  Hoelljes  v,  Interurban  St.  R. 
Co.,  43  Misc.  360/87  NTS  133;  Texas 
Pac  R.  Co.  v.  James.  82  Tex.  306,  18 
SW  589,  15  LRA  347;  Missouri,  etc., 
R.  Co.  v.  Middleton,  (Tex.  Civ.  A.) 
172  SW  1114;  Bragg  v.  Norfolk,  etc., 
R.  Co.,  110  Va.  867,  67  SB  593. 

[a]  Where  a  passenger  while  ta- 
toxloated  and  Irresponsible  is  carried 
past  his  point  of  destination,  the  car- 
rier has  the  right  to  put  him  off  the 
train.  Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.  8677  67  SE  593. 

[b]  Where  a  street  ear  passenger 
on  being  refused  a  transfer  Instead 
of  leaving  the  car  continues  thereon 
to  the  end  of  the  line,  and  re- 
fuses on  the  car's  return  trip  to  pay 
an  additional  fare,  whereupon  he  is 
forcibly  ejected,  he  has  no  cause  of 
action  against  the  company.  Hoell- 
jes v.  Interurban  St.  R.  Co.,  43  Misc. 
350,   87   NTS  183. 

To.  Wlllard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  138  NW  465;  Mis- 
souri, etc.,  R.  Co.  v.  Richardson,  (Tex. 
Civ.  A.)  181  SW  1139. 

Fa]  Where  there  Is  no  statute  re- 
quiring employees  in  charge  of  a 
train  when  approaching  a  station  to 
call  Its  name  in  a  reasonable  time 
and  manner  for  a  passenger  to  alight, 
and  this  Is  not  an  absolute  duty  in- 
dispensable to  the  safety  of  passen- 
gers, it  is  error  to  instruct,  in  an 
action  for  Injury  to  a  passenger  from 
being  ejected  from  the  train  after 
being  carried  beyond  W,  her  station, 
that,  if  the  train  employees  as  the 
train  approached  W  failed  to  call  its 
name  in  a  reasonable  time  and  man- 
ner, such  failure  authorised  a  recov- 
ery, if  by  it  the  passenger  was 
carried  beyond  her  dost 'nation  and 
afterward  ejected.  Missouri,  etc.,  R. 
Co.  v.  Richardson,  (Tex.  Civ.  A)  131 
SW  1139. 

[b]  Street  oar  passenger. — Where 
a  passenger  by  the  failure  of  the  con- 
ductor to  call  the  streets  was  carried 
past  his  destination,  and  he  rode 
around  the  loop  for  the  purpose  of 
riding  back  to  his  destination,  and 
while  he  was  riding  on  the  car  on 
his  return  trip  the  conductor  re- 
quested him  to  pay  his  fare  or  get  off 
the  car,  and  he  refused  to  do  either, 
and  In  forcibly  resisting  the  attempt 
of  the  trainmen  to  eject  him  he  was 
injured,  he  had  no  right  at  the  time 
he  was  ejected  to  ride  on  the  car 
without  paying  the  fare,  and  on  his 
refusal  to  pay  or  to  get  off  it  was 
the  right  and  duty  of  the  trainmen 
to  put  him  off,  provided  they  used 
only  such  reasonable  force  as  was 
necessary.  Wlllard  v.  St.  Paul  City 
R.  Co.,  116  Minn.  183.  133  NW  466. 

77.  Wright  v.  Orange,  etc.,  R.  Co., 
77  N.  J.  L.  774,  73  A  617,  23  LRANS 
671. 

78.  Ala. — South,  etc,  Alabama  R.  Co. 
v.  Huffman.  76  Ala.  492,  52  AmR  349. 


Ark. — St.  Louis,  etc.,  R.  Co.  ▼. 
Brown,  93  Ark.  35,  123  SW  763. 

Ga. — Morgan  v.  Southern  R.  Co., 
139  Ga.  465,  77  SB  632;  Perry  v.  At- 
lantic Coast  Line  R  Co..  9  Ga.  A. 
260,  70  SB  1122. 

111. — Chicago,  etc.,  R.  Co.  v.  Her- 
ring, 57  111.  69;  Terre  Haute,  etc.,  R. 
Co.  v.  Vanatta.  21  111.  188,  74  AmD 
96;  Chicago,  etc.,  R.  Co.  v.  Banner- 
man,  15  111.  A.  100;  St.  Louis,  etc., 
R.  .Co.  v.  Carroll,  13  111.  A.  585. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Evans,  169  Ind.  410,  83  NE  773;  Terre 
Haute,  etc.,  R.  Co.  v.  Fitzgerald,  47 
Ind  79. 

La. — De  Luoas  v.  New  Orleans,  etc, 
R.  Co.,  38  La.  Ann.  930. 

Md. — Fteldenrich  v.  Baltimore,  etc., 
R.  Co.,  63  Md.  201. 

Mich. — Keen  v.  Detroit  Electric  R. 
Co.,  128   Mich.   247,   81   NW  1084. 

Nebr. — Post  v.  Chicago,  etc.,  R.  Co., 
14  Nebr.  110,  15  NW  226,  45  AmR  100. 

N.  Y. — Henly  v.  Delaware,  etc.,  R. 
Co.,  28  Misc.  499,  59  NTS  857. 

S.  C. — Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11,   85  SB  167. 

S.  D. — Melody  v.  Great  Northern 
R.  Co.,  26  S.  D.  606,  127  NW  543,  80 
LRANS  568,  AnnCasl913C  727  and 
note. 

Tex. — Houston,  etc.,  R.  Co.  v.  Ford, 
53  Tex.  364;  Missouri,  etc.,  R.  Co.  v. 
Luster,  (Civ.  A.)  162  SW  11;  Freeman 
v.  Costley,  68  Tex.  Civ.  A.  388.  124 
SW  458. 

Vt. — Thorp  v.  Concord  R.  Co.,  61 
Vt.  378,  17  A  791. 

Wash. — Loy  v.  Northern  Pac  R. 
Co.,  68  Wash.  33,  122  P  372. 

W.  Va. — Moore  v.  Ohio  River  R. 
Co.,  41  W.  Va.  160,  23  SE  639;  Mc- 
Kay v.  Ohio  River  R.  Co.,  34  W.  Va. 
66,  11  SE  737,  26  AmSR  918,  9  LRA 
132. 

Ont — Davis  v.  Great  Western  R. 
Co.,  20  V.  C.  Q.  B.  27. 

[a]  Xttnatrattonaj— ( 1 )  Where  a 
passenger  knows  that  his  mileage 
book  is  not  under  the  express  terms 
of  the  contract  good  for  passage  be- 
tween points  in  the  state,  he  Is 
bound  by  the  terms  thereof  and  can- 
not recover  for  his  ejection  from  a 
train  for  his  failure  to  pay  fare  after 
refusal  to  accept  his  mileage,  where 
the  ejection  Is  unattended  by  any 
circumstances  of  insult.  St.  Louis, 
etc.,  R.  Co.  v.  Brown,  93  Ark.  35,  123 
SW  763.  (2)  Where  a  commutation 
ticket  sold  at  a  reduced  rate  is  lim- 
ited to  use  by  the  purchaser  and  the 
dependent  members  of  his  family, 
and  provides  for  forfeiture  in  case 
of  transfer,  and  the  purchaser  per- 
mits persons  to  use  the  ticket  who 
are  not  entitled  so  to  do.  he  himself 
is  not  thereafter  entitled  to  use  un- 
expired portions  thereof,  but  the  car- 
rier is  authorised  to  refuse  it  and 
eject  him  for  refusal  to  pay  fare  ex- 
cept with  the  ticket.  Baltimore,  etc, 
R.  Co.  v.  Evans,  169  Ind.  410,  82  NE 
772;  Freldenrlch  v.  Baltimore,  etc., 
R.  Co.,  53  Md.  201.  (3)  Where  a 
mileage  contract  provides  that  cou- 
pons therefrom  will  not  be  accepted 
on  trains  in  place  of  tickets,  the  re- 
fusal   of    a    railroad    conductor    to 
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ticket  is  worthless.79  And  although  the  passenger 
■acts  in  goo'd  faith,  if  the  insufficiency  of  his  ticket 
to  entitle  him  to  ride  is  due  to  his  own  mistake 
without  any  fault  of  the  agents  or  servants  of  the 
carrier,  he  will  not  be  exoused  from  compliance  with 
.  the  rules  and  regulations  and  may  be  ejected.*0  But 
where  a  person  in  possession  of  a  ticket  entitling 
him  to  ride  thereon  enters  a  train  with  the  bona 
fide  intention  of  using  the  ticket  for  the  journey 
for  which  it  is  good,  he  is  entitled  to  recover  what- 
ever damages  he  may  sustain  by  reason  of  a  wrong- 
ful ejection,  although  he  may  before  entering  the 
train  have  had  reason  to  believe  that  the  ticket 
would  not  be  accepted;81  and  in  the  absence  of  in- 
formation to  the  contrary  he  may  rely  on  a  custom 
of  the  carrier  to  carry  passengers  on  a  particular 
train  on  like  tickets.  f 

Transfers.  A  street  car  passenger  may  be  ejected 
on  his  presenting  an  invalid  transfer  and  refusing 
to  pay  the  regular  fare,**  as  where  the  transfer  is 
good  only  when  presented  at  a  transfer  point  indi- 
cated, or  by  a  certain  route,  and  the  passenger  at- 
tempts to  use  it  at  a  different  point*4  or  by  a  dif- 


ferent route,*5  although  the  conductor  at  first  ae- 
cepts  the  transfer.** 

[$  1179]  2.  Failure  to  Comply  with  Conditions 
of  Ticket — a.  In  General.  A  passenger  who  fails 
or  refuses  to  comply  with  the  conditions  of  his 
ticket  may  be  ejected.*7  Where  a  passenger  at- 
tempts to  stop  over  and  then  later  continue  his 
journey  on  a  ticket  or  pass  which  is  good  only  for 
a  continuous'  trip,  and  on  his  resuming  his  journey 
the  conductor  refuses  to  accept  the  ticket  or  pass 
and  the  passenger  refuses  to  pay  fare,  he  may  be 
ejected;**  and  this  has  been  held  to  be  true,  not- 
withstanding the  ticket  agent  or  conductor  repre- 
sented to  the  passenger  that  he  could  stop  over  on 
his  ticket,80  although  according  to  some  authorities 
the  second  conductor  cannot  eject  him,  under  such 
circumstances,  on  his  refusal  to  pay  another  fare.** 

\S  1180]  b.  Conditions'  as  to  Signing,  Stamping, 
and  Identification.*1  It  has  been  held  that  a  pas- 
senger may  be  ejected  where  he  attempts  to  ride  on 
a  ticket  in  which  he  is  not  properly  described,**  or 
which  has  not  been  properly  signed  or  stamped,** 


accept  such  coupons  and  the  ejection 
of  the  passenger  offering  them  does 
not  make  the  carrier  liable.  Saun- 
ders v.  Atlantic  Coast  Line  R  Co., 
101  S.  C.  11.  85  SB  167. 

fb]  Mutilated  tioket^-Where  the 
holder  of  a  commutation  ticket  so 
mutilated  that  all  the  fares  were 
canceled  before  they  had  been  used 
without  applying-  to  the  officials  of 
the  railroad  company  for  relief  at- 
tempted to  take  passage  on  the 
ticket,  and  when  It  was  rejected  by 
the  subordinate  whose  duty  It  was 
to  canoel  tickets  he  protested  and 
obstructed  the  passageway,  where- 
upon he  was  removed  by  a  policeman, 
the  company  was  not  liable  In  dam- 
ages as  for  an  assault.  Henly  v. 
Delaware,  etc  R.  Co.,  28  Misc.  499, 
59  NYS  867  raff  27  Misc.  811,  67  NTS 
396]. 

[c]  A  ticket  issued  la  violation 
of.  orders  of  the  Interstate  commerce 
commission  confers  no  right  to  pas- 
sage and  is  not  required  to  be  ac- 
cepted by  the  conductor  of  a  train, 
'and  the  holder  of  such  a  ticket  may 
be  ejected  without  liability  by  the 
-carrier  to  damages.  Melody  v.  Great 
Northern  R  Co..  25  S.  D.  606,  127 
NW  648.  80  LRANS  568,  AnnCas 
191 2C  727. 

•  Defective  or  Invalid  ticket  due  to 
agent's  mistake  see  Infra  IS  1182- 
1184. 

Bjeotlon  for  taking  wrong  train  or 
ear  generally  see  supra  I  1177. 

7*.  Cal. — Ames  v.  Southern  Pac. 
Co.,  141  Cal.  728,  75  P  310,  99  AmSR 
98  (ticket  on  certain  train  not  good 
without  berth,  of  which  fact  passen- 
ger is  Informed  before  buying  ticket). 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Car- 
son. 146  Ky.  81.  140  SW  71:  Schmidt 
v.  Cleveland,  etc.,  R.  Co.,  74  SW  674, 
25  KyL  11. 

N.  H. — Whlttemore  v.  Boston,  etc., 
R.  Co.,  76  N.  H.  388.  83  A  125. 

Tex. — Russell  v.  Missouri,  etc.,  R. 
Co.,  12  Tex.  Civ.  A.  627,  35  SW  1024. 

W.  Va. — Moore  v.  Ohio  River  R. 
Co.,  41  W.  Va.  160,  23  SE  539. 

80.  Mich—  Haggerty  v.  Flint,  etc., 
R.  Co..  69  Mich.  116,  26  NW  639,  60 
AmR  301. 

Mo. — Turner  v.  McCook,  77  Mo.  A 
196. 

N.  J. — Consolidated  Traction  Co.  v. 
Taborn,  58  N.  J.  L.  1,  32  A  686  [an* 
58  N.  J.  L.  408.  36  A  1128]. 

Tex. — Freeman  v.  Costley,  58  Tex. 
Civ.  A.  388.  124  SW  458. 

Utah. — Rudy  v.  Rio  Grande  West- 
ern R.  Co..  8  Utah  165,  30  P  366. 

81.  Southern  R.  Co.  v.  Barlow,  104 
Ga.   213.  30   SE  732.   69   AmSR  166. 

89.     Delmonte  v.  Southern  Pac.  Co., 
2  Cal.  A.  Ill,  83  P  269. 
;     83.     Ala. — Birmingham  R.,  etc.,  Co. 


v.  Smith.  (A.)  69  S  910. 

Mich. — Keen  v.  Detroit  Electric  R 
Co..  123  Mich.  247,  81   NW  1084. 

Nebr. — Jones  v.  Omaha,  etc.,  R  Co., 
96  Nebr.  798.  146  NW  959. 

N.  J. — Perine  v.  North  Jersey  St. 
R.  Co..  69  N.  J.  L.  230,  64  A  799. 

N.  T. — Elder  v.  International  R 
Co.,  68  Misc.  22,  122  NTS  880  [aff 
143  App.  Div.  960  mem,  128  NYS  1122 
mem];  Berkelhamer  v.  Joline,  113 
NYS    921 

[a]  XUWtratlonav--  (1)  Where 
plaintiff  entered  a  street  car  intend- 
ing to  go  north,  and  paid  his  fare, 
left  the  car,  and  after  making  a  pur- 
chase walked  some  distance,  entered 
a  car  going  north,  and  presented  a 
transfer  slip  of  the  day  before 
punched  "south,"  and  asked  for  an- 
other  transfer,   and   on   refusing  to 

Say  his  fare  was  ejected,  verdict  for 
efendant  should  have  been  directed. 
Jones  v.  Omaha,  etc.,  R.  Co.,  95  Nebr. 
798.  146  NW  959.  (2)  Where  a  con- 
ductor of  a  car  operated  under  a  rule 
requiring  passengers  to  pay  as  they 
enter  by  depositing  fares  in  a  box  on 
the  rear  platform  and  forbidding  con- 
ductors from  handling  fares  receives 
a  transfer  from  a  passenger,  has  a 
reasonable  time  to  examine  it,  and 
soon  discovers  that  the  transfer  is 
wrong,  and  then  notifies  the  passen- 
ger and  demands  fare,  the  passenger 
must  pay  fare  and  comply  with  the 
rule  by  depositing  it  In  the  box,  and 
where  he  refuses  so  to  do  the  con- 
ductor may  eject  him  without  using 
violence.  Elder  v.  International  R. 
Co.,  68  Misc.  22.  122  NYS  880  raff 
143  App.  Dlv.  960  mem,  128  NYS 
1122  mem]. 

[b]  Breach,  of  contract. — A  pas- 
senger who  refuses  to  pay  fare  and 
offers  only  an  invalid  transfer  ticket 
cannot  complain  of  his  ejection  on 
the  ground  of  breach  of  contract  of 
carriage.  Berkelhamer  v.  Joline,  113 
NYS  921. 

Mistake  of  first  oondnotor  in  giv- 
ing transfer  see  infra  I  1186. 

84.  Percy  v.  Metropolitan  St.  R. 
Co.,  68  Mo.  A.  76;  Rubinger  v.  New 
York  R.  Co.,  83  Misc.  37,  144  NYS 
766;  Taylor  v.  Spartanburg  R,  etc., 
Co.,  98  S.  C.  206,  82  SE  40?,  52  LRA 
NS    908,    AnnCasl916D   586. 

85.  Duke  v.  Metropolitan  St.  R. 
Co.,  166  Mo.  A.  121,  148  SW  166. 

88.  Rubinger  v.  New  York  R  Co., 
83  Misc.  37,  144  NYS  765. 

87.  Illinois  Cent.  R.  Co.  v.  Hol- 
man,  106  Miss.  449,  64  S  7;  Mason  v. 
Seaboard  Air  Line  R.  Co.,  169  N.  C. 
183.  75  SE  25.  AnnCasl914B  911. 

88.  Petty  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  A.  360,  130  SW  85;  Sanden 
v.  Northern  Pac.  R.  Co..  43  Mont.  209, 
116   P  408,  34   LRANS  711;  Beebe  v. 


Ayres,  28  Barb.  (N.  Y.)  276;  Dunphy 
v.  Erie  R  Co.,  42  N.  Y.  Super.  128; 

[a]  Where  the  privilege  of  stoo- 
ping over  can  be  secured  under  the 
regulations  of  the  carrier  only  by 
applying  to  the  conductor  and  hav- 
ing the  privilege  Indorsed  on  the 
ticket,  one  who  attempts  to  use  such 
ticket  not  indorsed  after  having  stop- 
ped over  may  be  expelled.  Beebe  v. 
Ayres,  28  Barb.  (N.  Y.)  276;  Dunphy 
v.  Erie  R  Co.,  42  N.  Y.  Super.  128; 
Denny  v.  New  York  Cent,  etc,  R  Co, 
6  Daly  (N.  Y.)  60. 

89.  Petrle  v.  Pennsylvania  R  Co, 
42  N.  J.  L.  449. 

BO.  New  York,  etc.,  R  Co.  v.  Win- 
ter, 143  U.  8.  60,  12  SCt  356,  86  L.  el 
71;  Tarbell  v.  Northern  Cent.  R  Co, 
24  Hun  (N.  Y.)  61.  See  also  infra 
i  1186.  ' 

81.  Signing,  stamping,  and  tdeatl- 
floatlon  generally  see  supra  if  1141- 
1146. 

98.  Parish  v.  Ulster,  etc.,  R  Co, 
99  App.  Dlv.  10.  90  NYS  1000.     Com- 

?are  Illinois  Cent  R.  Co.  v.  Gortlkov, 
0  Miss.  787,  45  S  363,  122  AmSR 
324,  14  LRANS  464  (holding  that, 
where  a  passenger's  ticket  described 
him,  even  to  the  fact  of  his  having 
a  mustache,  the  conductor  was  not 
entitled  to  eject  him  without  giving 
him  an  opportunity  further  to  iden- 
tify himself  as  the  original  pur- 
chaser of  the  ticket,  because  the  sell- 
ing agent  by  mistake  punched  the 
ticket  for  a  female,  Instead  of  a 
male,  the  passenger  not  being  re- 
quired to  verify  the  punch  marks  of 
the  selling  agent). 

[a]     Illustration. — A    woman   who 


presented  for  passage  a  mileage  book 
made  out  in  the  name  of  Mr.  H  M  P. 
and  which  provided  on  its  face  that 
it  was  good  only  for  the  person  In 
whose  name  it  was  issued  and  would 
be  forfeited  if  presented  by  any 
other  person,  was  properly  ejected 
from  the  train  by  the  conductor  on 
refusal  to  pay  her  fare,  and  the  con- 
ductor was  under  no  obligation  to 
listen  to  her  explanation  to  the  effect 
that  "H.  M."  were  the  initials  of  her 
name,  which  was  "P.,"  and  that  the 
"Mr."  was  a  mistake  of  the  rail- 
road's clerk,  as  the  book  had  been 
bought  f«r  her  and  paid  for  with  her 
money.  Parish  v.  Ulster,  etc,  R  Co, 
99  App.  Div.  10,  90  NYS  1000.  Com- 
pare Parish  v.  Ulster,  etc,  R.  Co.. 
192  N.  Y.  853,  85  NE  153  [rev  III 
App.  Div.  894  mem.  98  NYS  UN 
mem]  (where  prior  to  a  second  ejec- 
tion both  the  officers  of  the  company 
and  the  conductor  knew  that  the 
ticket,  a  mileage  book,  belonged  to 
the  passenger). 
93.    Calhoun   v.   Pullman  Co,  l» 
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unless  such  requirement  has  been  waived.*4  But  it 
has  been  held  that  the  passenger  cannot  rightfully 
be  ejected  where  the  failure  to  comply  with  such 
condition  is  due  to  the  fault  of  the  carrier's  agent.** 
Stamping  by  validating  agent.  Where  round  trip 
tickets  are  sold  with,  the  condition  that  they  are  to 
be  stamped  by  an  agent  on  identification  of  the 
person  .presenting  the  ticket  as  the  purchaser  or 
otherwise,  one  who  insists  on  being  transported 
under  the  return  portion  of  the  ticket  without  com- 
pliance with  the  condition  may  be  ejected,**  al- 
though he  satisfactorily  identifies  himself  to  the 


conductor  as  the  person  whom  he  represents  him> 
self '  to  be,  and  as  the  original  purchaser  of  the 
ticket.*7  But  according  to  some  authorities,  where 
the  passenger  properly  presents  his  ticket  to  the 
validating  agent,  or  tries  -so  to  do,  the  assurance 
of  the  agent  that  no  stamping  is  necessary,  or  a 
refusal  of  the  agent  to  stamp,  or  inability  of  the 
passenger  to  find  the  proper  agent  on  reasonable 
effort,  will  render  the  carrier  liable  if  the.  con- 
ductor subsequently  ejects  the  passenger  because  the 
ticket  is  not  stamped  as  required,*8  although  it  has 
'been  held  otherwise,  under  the  doctrine  that  as  be- 


Fed.   387.  86  CCA  887,  18  LRANS  675 
[aft*  }49  Fed.  646]. 

94.  Calhoun  v.  Pullman  Co.,  159 
Fed.  887,  86  CCA  887,  16  LRANS  576 
raff  149  Fed.  5461;  Chicago,  etc..  R. 
Co.  v.  Newburn.  27  Okl.  9.  110  P  1065, 
30  LRANS  432  and  note;  Louisville, 
etc.  R.  Co.  v.  Blair,  104  Tenn.  212, 
55   SW  154. 

[a]  XUiurtratlona. — (1)  Where 
plaintiff  purchased  a  first-class  round 
trip  nontransferable  ticket  which 
contained  on  Its  face  a  requirement 
that  he  must  sign  it  in  Ink,  and  a 
proviso  that  if  presented  for  passage 
by  other  than  the  original  purchaser 
the  same  was  void,  also  a  line  for 
his  signature  with  a  line  for  the 
signature  of  the  agent  as  witness. 
and  without  being  signed,  the  ticket 
was  honored  for  plaintiff's  going 
passage,  and  on  his  return  he  was 
ejected  from  the  train  because  the 
ticket  was  not  signed,  and  there  was 
no  evidence  showing  plaintiff  had 
refused  to  sign  the  same,  plaintiff's 
signature  was  waived  by  the  com- 
pany, and  his  ejection  was  wrongful. 
Chicago,  etc.,  R.  Co.  v.  Newburn,  27 
OkX  9,  110  P  1065,  30  LRANS  432. 
(2)  Although  an  unstamped  return 
railroad  ticket  providing  that  it  must 
be  stamped  to  be  available  for  re- 
turn passage  confers  no  right  of 
passage  in  the  absence  of  anything 
else,  yet  where  the  holder  before  en- 
tering the  cars  exhibits  It  to  the 
conductor  and  Is  told  that  It  is  a'l 
right,  he  cannot  afterward  be  elected. 
Louisville,  etc..  R.  Co.  v.  Blair,  104 
Tenn.   212,  65  SW  154. 

[b]  Authority   of   Pullman    com- 
pany's  agent. — Where   a  passenger's 

railroad  ticket  reading  from  New 
Tork  to  Washington,  and  thence  to 
Chattanooga,  provided  that  the  ticket 
should  be  countersigned  at  New 
Tork,  the  passenger  was  bound  to 
know  that  a  sleeping  car  company 
could  not  guarantee  the  manner  in 
which  the  railroad  company  should 
perform  its  contract,  and  that  the 
sleeping  car  company's  agent  had  no 
authority  to  agree  that  the  passen- 

?:er'a  ticket  would  be  acceptable  for 
ransportatlon  to  Washington  with- 
out being  countersigned  In  New  Tork, 
and  might  be  countersigned  In  Wash- 
ington. Calhoun  v.  Pullman  Com- 
pany. 159  Fed.  387,  86  CCA  387,  16 
LRANS  575   [aff  149   Fed.   546]. 

95.  Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  345,  Ann 
Casl914D  917. 

86.  U.  S. — Boylan  v.  Hot  Springs 
R.  Co.,  132  U.  S.  146,  10  SCt  60,  33 
L.  ed.  290. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala.  611,  56  S  894;  Mc- 
Ghee  v.  Reynolds,  117  Ala.  413.  23 
S  68 

Ga. — Georgia  Cent.  R.  Co.  v.  Can- 
non, 106  Ga.  828,  32  SE  874;  South. 
ern  R.  Co.  v.  McKenrle.  102  Ga.  313, 
29  SE  869;  Morse  v.  Southern  R.  Co., 
102  Ga,  302,  29  SE  865;  Moses  v. 
East  Tennessee,  etc.,  R.  Co.,  73  Ga. 
256. 

Md. — Western  Maryland  R.  Co.  v. 
Stocksdale.  83  Md.  245,  34  A  880. 

Mich. — Edwards  v.  Lake  Shore, 
etc.,  R.  Co.,  81  Mich.  364.  45  NW  827, 
21  AmSR  627. 

Tenn. — Slnnott  v.  Louisville,  etc., 
R.  Co..  104  Tenn.  233,  56  SW  836. 

Tex. — Abram  v.  Gulf,  etc.,  R.  Co.. 
82  Tex.  61,  18  SW  821;  Jones  v.  Mis- 
souri! etc.,  ~R.  C6.7  (Civ.  A.)  167  SW 
213.  


Va. — Norfolk,  etc.,  R.  Co.  v.  An- 
derson, 90  Va.  1,  17  SE  757,  44  AmSR 
884. 

Ont. — Taylor  v.  Grand  Trunk  R. 
Co..  4  Ont.  L.  357,  1  OntWR  447. 

97.  Central  of  Georgia  R.  Co.  v. 
Cannon.  106  Ga.  828,  32  SE  874. 

98.  U.  S. — Northern  Pac.  R.  Co.  v. 
Pnuson.  70  Fed.  58S.  17  CCA  287.  30 
LRA  730. 

Ga. — Southern  R.  Co.  v.  Wood.  114 
Ga.  140.  39  SE  894,  55  LRA  536;  Head 
v.  Georgia  Pac.  R.  Co.,  79  Ga.  358, 
7  SE  217,  11  AmSR  434. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Street.   26  Ind.  A.   224.   69  NE  404. 

Nebr. — Gregory  v.  Burlington,  etc., 
R.  Co..  10  Nebr.  250,  4   NW  1025. 

S.  C. — Corley  v.  Southern  R.  Co., 
89  S.  C.   432,  71  SE  1035. 

Tex. — Houston,  etc.,  R.  Co.  v.  Lee, 
133  SW  868  [rev  (Civ.  A.)  123  SW 
164];  Texas,  etc.,  R.  Co.  v.  Payne.  99 
Tex.  46,  51.  87  SW  330,  332,  122  Am 
SR  G03.  70  LRA  946  [clt  Cyc];  Texas, 
etc.,  R.  Co.  v.  Wharton,  (Civ.  A.)  145 
SW  282;  Ft.  Worth,  etc.,  R.  Co.  v. 
Jones.  38  Tex.  Civ.  A.  129.  85  SW 
37;  Mexican  Cent.  R.  Co.  v.  Goodman, 
(Civ.  A.)  43  SW  580;  Gulf,  etc..  R. 
Co.  v.  St.  John,  13  Tex.  Civ.  A.  267, 
35  SW  601 ;  Russell  v.  Missouri,  etc., 
R.  Co.,  12  Tex.  Civ.  A.  627,  35  SW 
724;  Missouri  Pac.  R.  Co.  v.  Martino, 
2  Tex.  Civ.  A.  634,  18  SW  1066,  21 
SW  781. 

[a]  Reason  for  rule. — "The  oppos- 
ing authorities  assume  that  there  is 
something  in  the  nature  of  trans- 
portation by  rail,  and  of  the  neces- 
sary regulation  of  carriage  by  means 
of  tickets,  that  controls  the  question. 
That  regulations  requiring  the  pur- 
chase and  exhibition  of  tickets  by 
passengers  while  being  carried  are 
reasonable  and  valid  is  well  settled, 
but  tickets  and  writings  like  those 
we  are  considering  contain  a  special 
contract  and  express  their  own  obli- 
gation. They  bind  the  carrier,  when 
the  holder  has  done  all  required  of 
him,  to  have  its  agent  take  the  ac- 
tion called  for  by  the  contract  and 
to  furnish  transportation.  If  the 
complete  evidence  of  the  right  to 
transportation    provided   for   by    the 

S articular  contract  is  not  created 
ecause  of  the  refusal  of  the  agent 
to  furnish  It.  the  carrier  is  in  no  con- 
dition to  exact  it,  and  Is  not  dis- 
charged from  the  undertaking  to 
carry.  When  the  holder  has  done 
all  he  can  to  perform  the  condition 
precedent  Imposed  upon  him,  his 
right  to  transportation  Is  complete, 
and  he  has  in  the  ticket  all  the  evi- 
dence which  the  contract  exacts  of 
him  to  furnish,  that  which  is  lack- 
ing being  only  the  evidence  which 
the  carrier  has  undertaken  to  furnish 
for  the  information  of  Its  employees. 
The  case  is  not  one  in  which  the 
passenger  has  failed  to  comply  with 
reasonable  regulations  concerning 
tickets,  but  one  In  which  he  has 
compiled  as  far  as  was  in  his  power." 
Texas,  etc.,  R.  Co.  v.  Payne,  99  Tex. 
46,  50.  87  SW  330,  122  AmSR  603, 
70  LRA  946. 

[b]  Discussion  of  role— "Cases 
have  often  arisen,  under  round-trip 
passenger  tickets,  In  which  agents 
at  terminal  points  have  refused,  as 
required  by  the  tickets,  to  stamp  and 
sign  them  for  the  return  passage, 
after  the  holders  had  done  all  re- 
quired of  them,  and  there  is  quite 
a  diversity  of  opinion  among  the 
authorities,   as   to   the   right   of  the 


passenger  to  attempt  to  return  to 
his  destination  upon  the  ticket,  with- 
out this  evidence  upon  It,  and  to  re- 
cover damages  for  being  ejected  from 
the  train;  some  holding  that  he  has 
the  right  and  can  thus  recover; 
others  holding  that  the.  refusal  to 
authenticate  as  required  Is  a  breach 
of  the  contract  of  carriage  giving 
rise  to  the  only  cause  of  action  the 
passenger  can  nave,  which  Is  to  re- 
cbver  damages  for  such  breach,  and 
not  for  an  ejection  from  a  train 
which  he  has  entered  with  knowl- 
edge that  the  ticket  will  not  be  re>- 
spected.  The  language  and  reason- 
ing of  the  latter  class  of  authorities 
would  probably  sustain  the  defense 
here  made,  but  we  agree  with  the 
doctrine  first  stated.  The  reasoning 
of  some  of  those  maintaining  the 
first  view  seems  to  concede  that  the 
refusal  of  the  agent  to  authenticate 
the  ticket  is  a  breach  of  the  entire 
contract  of  carriage,  and  the  second 
view  Is  based  on  that  assumption, 
but  we  are  not  'prepared  to  agree  to 
this.  It  Is  undoubtedly  true  that 
by  the  stipulation  In  such  a  ticket 
the  carrier  agrees  to  have  Its  agent 
perform  the  designated  act  and  his 
refusal  to  do  so  Is  a  breach  of  that 
stipulation,  and  it  may  be  that  the 
passenger  has  the  right  to  treat  that 
as  an  anticipatory  breach  of  the 
contract  for  the  return  transporta- 
tion. But  this  part  of  the  agreement, 
as  it  is  ordinarily  found  In  such  con- 
tracts, seems  to  us  to  be  merely  In- 
cidental and  subsidiary  to  the  con- 
tract of  carriage,  and  the  breach  of 
it  is  not  necessarily  a  repudiation  by 
the  carrier  of  Its  entire  obligation. 
It  may  still  perform  its  duty  to 
transport.  It  is  not  called  upon  to 
perform  that  until  the  passenger  pre"- 
sents  himself  for  transportation,  and 
It  Is  only  by  a  refusal  then.  It  would 
seem,  that  there  Is  a  breach  which 
the  passenger  is  bound  to  treat  as 
converting  nis  right  into  a  cause  of 
action  for  damages.  It  may  be  true 
that  the  holderi  of  the  ticket  may 
treat  the  refusal  to  authenticate  ft 
as  a  breach  of  the  contract  and  claim 
his  damages  therefor;  but  as  the  time 
has  not  arrived  for  performance  of 
the  contract  to  carry  upon  the  returp 
trip  until  the  passenger  enters  the 
conveyance,  the  carrier  may  stiirper- 
form  and  the  passenger  therefore 
may  elect  to  Insist  upon  the  perj 
formance  until  It  Is  refused  when  It 
Is  due.  The  general  principles  gov- 
erning contracts  would  lead  to  this 
conclusion,  unless  it  be  true  that 
the  authentication  of  the  ticket  is 
to  be  regarded  as  a  part  of  the  perr 
formance  of  the  contract  for  the 
return   passage,   and   we  can   see  no 

flood  reason  why  it  should  be  80 
reated.  It  may  be  broken  and  thp 
parties  may  still  carry  out  the  sub- 
stantial part  of  their  agreement." 
Texas,  etc.,  R.  Co.  v.  Payne,  99  Tex1. 
46,  50,  87  SW  230,  122  AmSR  «vS, 
70  LRA  946.  -' 

[c]  Blastratlon.  Where  •  a  cai> 
rier  sells  a  round  trip  ticket  which 
to  be  good  for  return  passage  must 
be  signed  and  stamped  by  the  car- 
rier's agent  at  the  point  of  destina- 
tion, the  purchaser  after  having  on 
the  day  he  desired  to  return  used 
due  diligence  to  find  some  agent  of 
the  company  authorized  to  sign  and 
stamp  his  ticket,  so  as  to  make  it 
good  for  return  passage,  may  board 
the   train  without  navlng  the  ticket 
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tween  the  eonduetor  and  the  passenger  the  face  of 
the  ticket  is  conclusive  of  the  passenger's  right  to 
transportation.** 

[4  1181]  3.  Where  Time  Limit  Has  Expired.1 
If  the  ticket  contains  a  vali,d  limitation  as  to  the 
time  within  which  it  may  be  used,  one  who  insists 


on  transportation  thereunder,  without  paying  fare, 
after  the  expiration  of  the  limit  may  be  ejected,1 
unless  such  limitation  has  been  waived,3  or  the  fail- 
ure to  use  the  ticket  within  the  time  limit  is  caused 
by  some  act  of  the  carrier,4  or,  according  to  some 
■authorities,  unless  through  the  fault  of  the  agent 


signed  and  stamped;  and,  if  he  is 
expelled  from  the  train  after  ex- 
plaining the  facts  to  the  conductor, 
the  carrier  is  liable  for  the  tort. 
Southern  R.  Co.  v.  Wood,  114  Ga.  140, 
39  SE  894.  55  LRA  536. 

[d]  Interstate  commerce  rules  do 
not  so  peremptorily  require  valida- 
tion of  return  tickets  at  a  terminal 
point  as  to  authorize  the  ejection  of 
passengers  because  their  tickets  are 
not  validated,  where  the  want  of 
validation  is  due  to  a  refusal  by  the 
agent  at  the  terminal  point.  Texas, 
etc..  R.  Co.  v.  Wharton,  (Tex.  Civ. 
A.)   145  SW  282. 

99.  McGhee  v.  Reynolds,  129  Ala. 
640,  29  S  981;  Pittsburgh,  etc.,  R. 
Co.  v.  Daniels.  90  111.  A.  154.  Seei 
generally  infra  8   1182. 

1.  Time  limit  see  supra  §§  1138— , 
1140. 

2.  U.  S. — Hall  v.  Memphis,  etc.,  R. 
Co.,  15   Fed.   57. 

Cal. — Elliott  v.  Southern  Pac.  Co., 
145  Cal.   441,   79   P   420,   68   LRA  393. 

Ga. — Samples  v.  Georgia,  etc.,  R. 
Co.,  143  Ga.  805,  85  SE  1002;  South- 
ern R.  Co.  v.  Howard,  111  Ga.  842, 
36  SE  213;  Southern  R,  Co.  v  Wat- 
son, 110  Ga.  681.  36  SE  209;  Georgia 
Cent.  R  Co.  v.  Ricks,  109  Ga.  339,  34 
SE  570;  Lewis  v.  Western,  etc.,  R. 
Co..   93   Ga.   225,   18   SE   650. 

111. — Pennington  v.  Illinois  Cent. 
R.  Co.,  252  111.  584.  97  NE  289,  37 
LRANS  983    [rev   160  111.  A.   128]. 

Iowa. — Trezona  v.  Chicago  Great 
Western  R.  Co.,  107  Iowa  22,  77  NW 
486,    43    LRA   136. 

Kan.. — Rolfs  v.  Atchison,  etc.,  R. 
Co.,  66  Kan.  272.  71  P  526. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson.  145  Ky.  81,  140  SW  71; 
Soathern  R.  Co.  v.  Hawkins.  121  Ky. 
415.   89  SW   258,    28   KyL   364. 

La.- — Rawitzky  v.  Louisville,  etc., 
R.  Co.,  40  La.  Ann.  47.  3  S  387. 

Md. — Pennington  v.  Philadelphia, 
etc.,  R.   Co.,   62   Md.    95. 

Miss. — Mitchell  v.  Southern  R.  Co., 
77  Miss.  917,  27  S  834;  Illinois  Cent. 
R.  Co.  v.  Marlett,  75  Miss.  956,  23 
S    6«3. 

Mo. — Leyser  v.  Chicago,  etc.,  R. 
Co.,  138  Mo.  A.  34,  119  SW  1068; 
Randolph  v.  Qulncy,  etc.,  R.  Co.,  129 
Mo.  A.  1,  107  SW  1029  (expired  pass). 

N.  J. — Shelton  v.  Erie  R.  Co..  73 
N.  J.  L.  558,  66  A  403,  118  AmSR 
704,  9  LRANS  727f  9  AnnCas  883 
and  note;  Perine  v.  North  Jersey 
St.  R.  Co..  69  N.  J.  L.  230,  54  A  799; 
State  v.  Campbell,  32  N.  J.  L.  309. 

N.  Y. — Hill  v.  Syracuse,  etc.,  R.  Co., 
63  N.  Y.  101:  Elmore  v.  Sands,  54 
N.  Y.  512,  13  AmR  617;  Kelsey  v. 
Michigan  Cent.  R.  Co.,  28  Hun  460; 
Barker  v.  CoMln,  31  Barb.  556;  Max- 
son  v.  Pennsylvania  R.  Co..  49  Misc. 
502,  97  NYS  962. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson.  25  Okl.  833.  108  P  378. 

Tex. — Gulf,  etc..  R.  Co.  v.  Riney, 
41  Tex.  Civ.  A.  398,  92  SW  54;  Texas, 
etc.,  R.  Co.  v.  Demilley,  (Civ.  A.)  41 
SW  147  raff  91  Tex.  215.  42  SW  540]; 
Gulf,  etc.,  R.  Co.  v.  Halbrook,  12  Tex. 
Civ.  A.  475,  33  SW  1028;  Gulf,  etc.. 
R.  Co.  v.  Daniels,  (Civ.  A.)  29  SW 
426. 

W.  Va. — Grogan  v.  Chesapeake, 
etc.,  R.  Co..  39  W.  Va.  415,  19  SE  563. 

Ont. — Briggs  v.  Grand  Trunk  R. 
Co..  24  U.  C.  Q.  B.  510. 

[a]  Sufficiency  of  time  limit. — 
Where  the  time  limit  affords  the 
passenger  ample  opportunity  to  make 
his  journey  with  safety  and  con- 
venience, such  regulation  becomes 
a  part  of  the  contract  of  carriage, 
and  if.  after  the  expiration  of  the 
limit  of  time  specified  on  his  ticket. 
the  passenger  tenders  the  same  for 
his  transportation,  and  for  refusing 


to  pay  fare  la  ejected  from  the  train 
In  a  decorous  and  proper  manner  by 
the  conductor,  such  ejection  affords 
no  cause  of  action  against  the  car- 
rier. Southern  R.  Co.  v.  Watson. 
110  Ga.  681.  36   SE  209. 

[b]  Seduced  -rate  ticket. — A  pas- 
senger who,  In  consideration  of  the 
ticket  being  sold  to  him  at  a  reduced 
rate,  assents  to  a  stipulation  that 
it  will  be  good  only  during  a  speci- 
fied period  has  no  lawful  cause  of 
complaint  against  the  railroad  com- 
pany for  ejecting  him  from  a  train, 
after  the  expiration  of  that  period, 
on  his  refusal  to  pay  fare.  Central 
of  Georgia  R.  Co.  v.  Ricks,  109  Ga. 
339.   34  SE  670. 

[c]  Where  a  conductor  believes  it 
to  he  his  duty  to  reject  a  tioket  be- 
cause of  Its  invalidity  for  travel  on 
the  date  on  which  It  Is  presented, 
and  the  passenger  falls  to  pay  the 
fare  demanded  of  him,  the  conductor 
Is  not  guilty  of  a  tort  in  ejecting 
the  passenger  from  the  train,  unless 
he  accompanies  such  ejection  with 
unreasonable  or  unnecessary  forse 
or  Insult.  Southern  R.  Co.  v.  Haw- 
kins, 121  Ky.  415,  89  SW  258,  28 
KyL  364. 

[dl  Although  one  la  misled  in 
purchasing  a  ticket  for  carriage  on 
a  train,  believing  it  to  expire  a  day 
subsequent  to  that  named  therein  as 
the  date  of  expiration,  the  conductor 
is  justified  In  assuming  the  fact  as 
it  appears  from  the  face  of  the 
ticket,  and  It  Is  the  passenger's  duty 
to  yield  compliance  to  the  demand 
of  the  conductor  for  regular  fare,  or 
else  get  off  the  train.  Maxson  v. 
Pennsylvania  R.  Co.,  49  Misc..  602, 
97  NTS  962.  \ 

[e]  Expired  transfer. — (1)  Where 
the  time  limit  of  a  transfer  Issued 
by  a  street  railroad  has  expired,  the 
transfer  Is  void  on  its  face,  and  a 
conductor  is  justified  in  refusing  to 
honor  it  and  demanding  a  fare.  Gar- 
rison v.  United  R..  etc.,  Co.,  97  Md. 
347,  55  A  371,  99  AmSR  452.  (2)  Al- 
though the  statute  imposes  a  penalty 
on  any  carrier  falling  to  give  a  pas- 
senger a  transfer  to  which  he  is  en- 
titled, where  a  passenger  receives  a 
transfer  which  shows  that  it  has 
then  expired,  but  on  calling  the  con- 
ductor's attention  to  the  fact  he  is 
assured  that  It  is  all  right,  but  the 
second  conductor  refuses  to  take  It, 
and  on  the  passenger's  refusal  to  pay 
fare  ejects  him  from  the  car,  the 
passenger  is  not  entitled  to  recover 
for  the  ejection.  Nicholson  v. 
Brooklyn  Heights  R.  Co.,  118  App. 
Div.  13,  103  NYS  310. 

[f  ]■  Discrepancy  la  dates. — Where 
a  ticket  correctly  recites  the  date  of 
Its  issuance,  but  Is  marked  with  a 
punch  so  that,  according  to  its 
printed  statements,  it  has  expired 
prior  to  that  date.  It  is  not  as  a  mat- 
ter of  law  for  this  reason  void,  so 
that  Its  holder  cannot  recover  dam- 
ages on  expulsion  from  the  train 
when  he  presents  It  for  passage. 
Jevons  v.  Union  Pac.  R.  Co.,  70  Kan. 
491.  78  P  817. 

[g]  Unlimited  tioket^-A  railroad 
ticket  containing  provisions  respect- 
ing time  limitation,  nontransferabil- 
ity, etc.,  and  an  unsigned  space  for 
the  signature  of  a  purchaser,  is 
prima  facie  unlimited,  notwith- 
standing the  presence  of  punch 
marks  In  the  margin  indicating  a 
time  limitation.  Such  punch  marks 
should  be  disregarded  by  the  con- 
ductor of  a  train  operated  by  the 
selling  company  where  such  ticket 
is  presented,  after  the  time  limit  so 
Indicated  has  expired,  by  a  pas- 
senger who  claims.  In  apparent  good 
faith,  to  have  purchased  It  as  an  un- 


limited ticket,  and-  to  have  been 
without  any  previous  knowledge  of 
a  purported  limitation,  and  the  rail- 
road company  is  liable  for  damages 
resulting  from  the  conductor's  fail- 
ure to  honor  such  a  ticket,  and  sub- 
sequent compulsion  of  the  passenger 
to  jeave  the  train.  Walker  v.  Price, 
9  Kan.  A.   720.  69   P  1102, 

8.  Pennington  v.  Illinois  Cent.  R. 
Co.,  69  111.  A.  528;  Trezona  v.  Chi- 
cago, etc.,  R.  Co.,  107  Iowa  22,  77 
NW    486,    43    LRA   136. 

4.  Ala. — Mornlngstar  v.  Louis- 
ville, etc.,  R.  Co.,  135  Ala.  251,  33  S 
166. 

La. — Marx  v.  Louisiana  Western 
R.  Co..  112  La.   1085,  36   S  862. 

Mich.— Heffron  v.  Detroit  City  R 
Co.,  92  Mich.  406,  52  NW  882.  31 
AmSR  601,  16  LRA  345. 

Miss. — Mitchell  v.  Southern  R.  Co.. 
77  Miss.    917.   27   S    834. 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247,  134  P  753.  18.6  P  705. 
48    LRANS    1. 

N.  Y. — Daniel  v.  Brooklyn  Heights 
R.  Co.,  67  Misc.  78,  121  NYS  677. 
"  [a]  Illustration.— Where  a.  train 
was  late  and  passed  a  flag  station  at 
which  a  passenger  was  waiting  with- 
out stopping  as  expected,  and  the 
passenger  on  boarding  the  next  train 
was  ejected  on  the  ground  that  his 
ticket  had  expired,  the  carrier  was 
liable.  Marx  v.  Louisiana  Western 
R.  Co.,  112   La.  1085.  36  S  862. 

[b]  Transfers. — (1)  Where  a  pas- 
senger takes  the  first  car  which 
passes  the  point  of  transfer  after 
alighting  from  the  one  on  which  he 
originally  took  passage,  he  may  have 
an  action  against  the  company  for 
being  ejected  from  the  latter  car  on 
refusal  to  pay  a  second  fare,  even 
though  the  time  limit  on  his  trans- 
fer ticket  has  expired.  Heffron  v. 
Detroit  City  R.  Co.,  92  Mich.  406. 
52  NW  802,  31  AmSR  601,  16  LRA 
345.  (2)  where  a  passenger  waited 
only  ten  or  fifteen  minutes  for  a 
street  car  on  a  line  to  which  he  had 
a  transfer,  and  no  car  passed  which 
he  could  board  until  ten  minutes 
after  the  time  limit  of  the  transfer, 
the  company  not  maintaining  its 
regular  schedule,  the  limitation  in 
the  transfer  was  illegal  as  to  him. 
so  that  a  rule  of  the  company  re- 
quiring the  refusal  of  the  transfer  If 
the  time  limit  had  expired  when  the 
passenger  boarded  the  car  was  un- 
reasonable and  illegal.  Daniel  v. 
Brooklyn  Heights  R.  Co.,  67  Misc.  78. 
121  NYS   677. 

[c]  Mistake  as  to  time  limits- The 
fact  that  a  passenger's  ticket  was 
mistakenly  punched  as  to  its  time 
limit  more  than  once,  but  none  of  the 
extra  punch  marks  indicated  a  tine 
which  had  expired,  does  not  relieve 
the  company  from  liability  for  the 
ejection  of  a  passenger.  Forrester  ▼. 
Southern  Pac.  Co..  86  Nev.  247.  114 
P  753,  136  P  705.  48  LRANS  1. 

[d]  Advice  to  delay  Identification. 
— Where  a  passenger  on  a  return 
trip  presents  to  a  conductor  a  ticket 
expired  on  Its  face,  accompanied  by 
an  oral  statement  that  he  had  ap- 
plied for  Identification  to  an  agent 
of  a  connecting  line,  as  the  ticket 
required.  In  time  to  have  allowed  his 
return  before  Its  expiration,  but  had 
been  advised  to  delay  identification, 
as  yellow  fever  was  Interfering  with 
the  operation  of  some  connecting 
lines  and  he  could  readily  get  hl« 
ticket  extended,  and  that  the  agent 
then  refused  to  identify  in  time  to 
enable  him  to  complete  his  return 
before  the  ticket  expired,  and  that 
the  company  had  also  refused  to  ex- 
tend the  ticket,  such  statement  is  not 
sufficient    to    make    the    conductor's 


For  later  cages,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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he  is  given  a  wrong  ticket  which  has  expired  or 
will  expire  before  he  completes  his  journey/  Where 
the  limitation  does  not  appear  pn  the  face  df  the 
ticket,  but  is  based  on  some  rule  not  known  to  him, 
a  passenger  who  in  good  faith  attempts  to  use  the 
ticket  in  violation  of  such  a  rule  cannot  be  ejected.* 
[$  1182]  4.  Where  Defect  Is  Due  to  Agent's 
Mistake — a.  Bnle  That  Ticket  Is  Conclusive  Evi- 
dence as  to  Bight  to  Transportation.'  There  is  a 
conflict  of  authority  as  to  the  liability  of  the  car- 
rier for  the  ejection  of  a  passenger  who  holds  and 
tenders  a  defective  or  invalid  ticket  or  token,  the 
invalidity  of  which  is  due  to  the  negligence  or  mis- 


take of  one  of  the  carrier's  agents.  According  to 
some  authorities  the  face  of  the  ticket  is,  as  between 
the  conductor  and  the  passenger,  conclusive  evidence 
of  the  latter 's  right  to  transportation;  and  where 
the  ticket  is  defective  or  invalid,  even  through  the 
fault  of  an  agent  of  the  carrier,  the  conductor  can- 
not be  expected  to  listen  to  the  passenger's  ac- 
count of  the  transaction,  but  the  passenger  should 
either  pay  his  fare  or  walk  quietly  off  the  train, 
and  then  resort  to  an  action  against  the  company 
for  breach  of  contract ;  and  if  he  attempts  to  retain 
his  place  without  paying  fare,  and  is  ejected,  he 
can  recover  no  damages  for  the  ejection,    particu- 


ejectlon  of  the  passenger  wrongful, 
so  as  to  enable  him  to  recover  dam- 
ages therefor.  Mitchell  v.  Southern 
R.  Co..  77  Miss.  917,  27  S  834. 

5.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Furlow.  81  Ark.  496,  99  SW 
689 

Ind. — Calloway  v.  Mellett.  IB  Ind. 
A    366.    44    NB   198,   E7   AmSR    238. 

Iowa. — Ellsworth  v.  Chicago,  etc, 
R.  Co.,  96  Iowa  98,  S3  NW  584,  29 
LRA    173. 

Ky. — Louisville,  etc.  R.  Go.  v. 
Gaines,  99  Ky.  411,  36  SW  174,  18 
KyL    387.   59  AmSR  4«5. 

Teat. — Gulf,  etc.,  R.  Co.  v.  Wright, 
2  Tex.  Civ.  A.  483,  21   SW  399. 

Compare  Shelton  v.  Erie  R.  Co.,  72 
N.  J.  L.  558,  564,  66  A  403,  118  AmSR 
704,  9  LRANS  727.  9  AnnCas  883 
[clt  Cyc]  (holding  that  the  rule  that 
on  refusal  to  pay  fare,  a  person  on 
a  train  may  be  ejected  therefrom  Is 
not  altered  by  the  fact  that  he  has 
an  expired  limited  ticket  for  which 
he  paid  a  rate  for  which  the  railroad 
company  should  have  given  him  an 
unlimited  ticket,  nor  does  the  state- 
ment of  this  fact  to  the  conductor 
render   the  ejection   actionable). 

[a]  WIun  ■>  passenger  purchases 
a  ticket  from  a  station  at  which  there 
Is  no  train,  passing  until  the  follow- 
ing day,  but  the  ticket  agent  so 
limits  his  ticket  that  It  Is  not  gdod 
after  the  expiration  of  the  day  of 
sale,  and  there  Is  also  a  rule  of  the 
road  that  the  conductor  may  honor 
a  ticket  apparently  out  of  date  If 
the  circumstances  will  warrant  It, 
the  railroad  company  Is  liable  for 
the  ejection  of  the  passenger  from 
the  first  train  which  he  could  take, 
because  of  the  expiration  of  his 
ticket.  St.  Louis  Southwestern  R. 
Co.  v.  Furlow,  81  Ark.  496,  99  SW  689. 

[b]  Wrong  date. — Where  a  ticket 
Is  presented  bearing  a  date  prior  to 
the  day  of  presentation,  which  latter 
day,  however,  was  the  actual  date 
of  purchase,  and  the  conductor  re- 
fuses to  accept  It  because  It  bears 
a  prior  date,  the  passenger  may  re- 
fuse to  pay  or  to  get  off,  and  being 
forcibly  ejected  may  recover  there- 
for, notwithstanding  the  fact  that 
if  the  date  of  the  ticket  had  been  the 
true  date  of  sale  he  would  not  have 
been  entitled  to  the  passage.  Ells- 
worth v.  Chicago,  etc.,  R.  Co.,  95 
Iowa  98,  63  NW  584,  29  LRA  173. 

[c]  Wrong  limit ,— Where  a 
ticket  agent  agreed  to  sell  a  round 
trip  ticket  good  for  thirty  days,  re- 
ceived the  money  therefor,  and  de- 
livered the  ticket,  and  the  purchaser 
soon  afterward  found  that  it  was 
limited  to  ten  days,  and  demanded 
a  change  In  the  ticket  or  a  return  of 
the  money,  but  was  refused  both, 
the  company  could  not  defend  an  ac- 
tion for  the  unlawful  ejection  of  the 
purchaser's  wife  while  riding  on  the 
return  coupon  within  thirty  days,  on 
the  ground  that  the  breach  of  con- 
tract* occurred  when  the  agent  re- 
fused to  change  the  ticket,  and  that 
the  attempt  to  ride  on  the  return 
coupon  was  at  the  passenger's  risk. 
Gulf,  etc..  R.  Co.  v.  Halbrook,  12  Tex. 
Chr.  A.  476.  S3  8W  1028. 

a.  Georgia  R.  Co.  v.  Baldoni,  11 B 
Ga.  1013.  42  SE  364;  Maroney  v.  Old 
Colony,  etc.,  R.  Co..  106  Mass.  163, 
8  AmR  305:  Carvey  v.  Detroit,  etc., 
R.  Co.,  133  Mich    669.  96  NW  716. 

■Jeetton  for  tailor*  or  refusal  to 


comply   wltli  regulations   see   gener- 
ally suDra  II  1167-1171. 

tlon  as  to  time  generally  see 


supra  J»  1138-1140. 

?.  mature  and  effeot  of  tloket  gen- 
erally see  supra  IS  1117,  1118. 

8,  Ala. — Louisville,  etc,  R.  Co.  v. 
Maxwell,  190  Ala.  47,  66  S  669;  Mc- 
Ghee  v.  Reynolds,  117  Ala.  413,  23  S 
68;  South,  etc.,  R.  Co.  v.  Huffman,  76 
Ala.  492,  52  AmR  349. 

D.  C. — Raggett  v.  Baltimore,  etc, 
R.  Co.,  8  App.  522. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.  296,  54  AmR  238:  Chi- 
cago, etc.,  R.  Co.  v.  Griffin,  68  111. 
499;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,'  21  111.  188,  74  AmD  96: 
Chicago,  etc.,  R.  Co.  v.  Stratton,  111 
111.  A.  142;  Chicago,  etc.,  R.  Co.  v. 
Bannerman,  16  111.  A.  100.  But  see 
Ohio,  etc,  R.  Co.  v.  Cope,  36  111.  A 
97  (holding  that  a  railroad  company 
cannot  refuse  to  accept  a  defective 
ticket,  where  the  defect  Is  due  to  the 
carelessness  of  its  agents), 

Kan. — Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  P  541;  Rolfs  v. 
Atchison,  etc.,  R.  Co.,  66  Kan.  272,  71 
P  626. 

Ky. — Illinois  Cent.  R.  Co.  v.  Rob- 
erts, 148  Ky.  478,  146  SW  1113;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
473,  146  SW  1110;  Cincinnati,  etc.,  R. 
Co.  v.  Carson,  146  Ky.  81,  140  SW 
71;  Illinois  Cent.  R.  Co.  v.  Jackson, 
117  Ky.  900.  79  SW  1187,  26  KyL 
2087:  Lexington,  etc,  R.  Co.  v.  Lyons, 
104  Ky.  23,  46  SW  209,  20  KyL  516: 
Louisville,  etc.,  R.  Co.  v.  Gaines,  99 
Ky.  411,  36  SW  174,  18  KyL  387,  59 
AmSR  465. 

Md. — Western  Maryland  R.  Co.  v> 
Stocksdale.  83  Md.  245,  34  A  880  [dlst 
Philadelphia,  etc.,  R.  Co,  v.  Rice,  64 
Md.  63,  21  A  97]. 

Mass. — Dixon  v.  New  England  R. 
Co.,  179  Mass.  242,  60  NE  581;  Brad- 
shaw  v.  South  Boston  R.  Co..  135 
Mass.  407,  46  AmR  481.  Compare 
Murdock  v.  Boston,  etc.,  R.  Co.,  137 
Mass.  298,  299,  50  AmR  307  (where  It 
was  held  that  If  the  ticket  agent  of  a 
carrier  delivers  to  a  passenger  a 
ticket  with  a  hole  punched  in  It,  and 
assures  him  that  the  ticket  entitles 
him  to  be  carried  to,  his  place  of  des- 
tination, when  in  fact,  by  the  rules 
of  the  carrier,  it  does  not,  and  the 
passenger  is  expelled  by  the  conduc- 
tor for  refusing  to  pay  additional 
fare,  he  may  maintain  an  action 
against  the  carrier  for  such  ejec- 
tion. In  this  case  the  court,  in 
distinguishing  the  case  of  Bradshaw 
v.  South  Boston  R.  Co.,  supra,  in 
part,  said:  "The  ticket  seller  as- 
sumed to  know,  and  gave  assurances 
which  the  plaintiff  had  a  right  to 
rely  on,  and  which  he  did  rely  on. 
If,  when  the  conductor  refused  to  ac- 
cept the  punched  ticket.  It  had  ap- 
peared on  an  inspection  of  It  that 
there  had  been  a  mistake,  and  that 
It  did  not  on  its  face  purport  to  be 
good  for  a  passage  over  that  part 
of  the  defendant's  road,  and  that  the 
ticket  seller  had  delivered  to  the 
plaintiff  a  good  ticket  upon  some 
other  railroad,  or  to  some  place  which 
had  already  been  passed,  when  the 
mistake  was  discovered,  and  it  was 
found  that  the  plaintiff  had  through 
Inadvertence  accepted  a  ticket  which 
on  Its  face  was  plainly  Insufficient, 
then  this  case  wduld  have  fallen 
within    the    doctrine    of   the    recent 


decision  in  Bradshaw  v.  South  Bos- 
ton R.  Co.,  135  Mass.  407,  46  AmR 
481,  and  it  would  have  been  the  duty 
of  the  plaintiff  to  yield  for  the  time 
being,  and  pay  his  fare  anew,  or  with- 
draw from  the  car,  unless  a  distinc- 
tion should  be  taken  between  the 
rights  of  passengers  upon  steam  rail- 
ways and  street  railways  under  such, 
circumstances, — a  question  which  we 
do  not  now  consider.     .     .  But,  in 

the  present  case,  such  is  not  the  posi- 
tion of  the  parties"), 

Mich. — Brown  v.  Rapid  R.  Co.,  134 
Mich.  591,  96  NW  926;  Keen  v.  De- 
troit Electric  R.  Co.,  123  Mich.  247, 
81  NW  1084;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  56  NW 
848,  87  AmSR  854;  Mahoney  v.  De- 
troit St.  R.  Co.,  93  Mich.  612,  53  NW 
793.  32  AmSR  528,  18  LRA  335,  36 
CentrLJ  90;  Heffron  v.  Detroit  city 
R.  Co.,  92  Mich.  406.  52  NW  802,  31 
AmSR  601,  16  LRA  345  [dlst  Hufford 
v.  Grand  Rapids,  etc.,  R.  Co.,  64  Mich.' 
631,  31  NW  544,  8  AmSR  859];  Fred- 
erick v.  Marquette,  etc,  R.  Co.,  37 
Mich.  342,  26  AmR  531. 

Mo. — Ferguson  v.  Missouri  Pac  R. 
Co.,  177  SW  616;  Woods  v.  Metropoli- 
tan St.  R.  Co.,  48  Mo.  A.  125. 

N.  J. — Wilson  v.  West  Jersey,  etc., 
R.  Co..  83  N.  J.  L.  756,  85  A  347,  43 
LRANS  114.8;  Shelton  v.  Erie  K.  Co.. 
78  N.  J.  L.  558.  664,  66  A  403,  US 
AmSR  704,  9  LRANS  727,  9  AnnCas 
883  and  note  [clt  Cycl:  Petrle  v. 
Pennsylvania  R.  Co.,  42  N.  J.  L.  449; 
Zimmerman  v.  New  York,  Lake  Erie, 
etc.,  R.  Co.,  17  N.  J.  L.  J.  7;  Durand 
v.  Newark,  etc.,  St.  R.  Co.,  11  N.  J. 
L.  J.  370. 

N.    Y. — Beebe    v.    Ayres,'   28    Barb. 
275;  Weaver  ▼.  Rome,  etc,  R.  Co.,  3 
Thomps.    &    C.    270;    Nolan    v.    New, 
York,    etc.,    R.    Co.,    41    N.    Y.    Super.* 
541;  Maxson  v.  Pennsylvania  R.  Co., 
49   Misc.    602,  97   NYS   962. 

Or. — Peabody  v.  Oregon  R-,  etc., 
Co.,  21  Or.  121.  26  P  1053,  12  LRA 
823 

Pa. — Robb  v.  •  Pittsburg,  etc,  R. 
CO.,  14  Pa.  Super.  282. 

Va.— Virginia,  etc,  R.  Co.  v.  Hill. 
106  Va.  729,  54  SE  872,  6  LRANS  899. 

Wis. — Yorton  v.  Milwaukee,  etc., 
R.  Co.,  64  Wis.  284.  11  NW  482,  41 
AmR  23. 

[a]  measons  for  rate.— (l)  "As 
between  the  conductor  of  a  railway 
train  and  the  passenger,  it  is  Incum- 
bent upon  the  passenger  to  produce 
as  a  ticket  one  which  is  apparently 
good  upon  Its  face,  or  pay  the  fare  in 
cash,  and  that,  failing  to  do  this,  the 
conductor  has  the  right  to  eject  the 
passenger  from  the  car.  Any  other 
rule  would  result  In  unseemly  con- 
tests between  the  passenger  and  con- 
ductor, and  would  put  upon  the  con- 
ductor the  burden  of  determining  at 
his  peril,  by  facts  not  evidenced  by 
the  ticket  produced."  Brown  v. 
Rapid  R.  Co.,  134  Mich.  591,  692,  96 
NW  926.  (2)  "As  to  the  right  of  a 
conductor  to  eject  a  passenger  who 
is  found  riding  on  a  train,  on  a  ticket 
void  on  its  face.  It  is  proper  to  say, 
and  we  may  announce,  without  elab- 
oration, as  the  proper  conclusion  sus- 
tained by  the  great  weight  of  au- 
thority, that  the  ticket  is  the  sole 
and  conclusive  evidence  to  the  con- 
ductor of  a  passenger's  right,  as 
such,  to  be  on  the  train;  that  the 
conductor  has  the  right  to  rely  upon 
the  express  language,  of  the  contract 
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larly  where  the  passenger  by  using  ordinary  dili- 
gence could  have  discovered  the  mistake.*  It  has 
been  held,  however,  that  an  ejection  is  wrongful 
where  it  cannot  be  said  as  a  matter  of  law  that  the 
'  ticket  on  its  face  does  not  authorize  a  passenger  to 
ride  on  it,  particularly  where  the  conductor  knows 
of  the  passenger^  right  to  transportation.10 

[»  1183]  b.  Rule  That  Ticket  Is  Not  Conclusive 
Evidence  of  Bight  to  Transportation.  The  weight 
of  authority,  however,  is  to  the  effect -that  where  a 
passenger  exercises  ordinary  prudence  in  the  pur- 


chase of  his  ticket  or  in  accepting  a  token  showing 
his  right  to  transportation,  and  boards  a  train  be- 
lieving that  he  has  obtained  that  which  he  sought, 
he  is  entitled  to  ride  thereon,  even  though  through 
mistake  or  negligence  of  the  carrier's  agent  he  is 
not  furnished  with  proper  evidence  of  his  right  to 
be  transported;  and  if  the  conductor  fails  to  heed 
his  statements  and  explanations  as  to  his  rights, 
and  ejects  him  from  the  train,  the  carrier  is  liable 
therefor,11  particularly  where  from  the  ticket  itself, 
or  from  surrounding  circumstances  known  to  the 


as  expressed  In  the  ticket,  and  when 
it  is  void  on  its  face,  in  default  of 
payment  of  fare  he  may  deny  the 
right  of  the  passenger  to  ride  on 
such  ticket,  and  expel  him  in  a  proper 
manner  from  the  train."  McGhec  v. 
Reynolds,  117  Ala.  413,  419.  23  S  68. 
[b]  Xrutr  to  believe  passenger^— 
The  conductor  is  not  bound  to  accept 
the  mere  statements  of  the  passen- 
ger -  which  are  contradicted  by  the 
circumstances  as  they  appear  to  htm. 
Mahoney  v.  Detroit  St.  R.  Co.,  93 
Mich.  612.  63  NW  793,  32  AmSR  528. 
18  LRA  336;  Townsend  v.  New  York 
Cent.,  etc.,  R.  Co..  66  N.  Y.  295,  15 
AmR  419:  Torton  v.  Milwaukee,  etc., 
R.  Co..  64  Wis.  234,  11  NW  482,  41 
AmR  23. 

fc]  Failure  to  get  exchange 
ttoket—  (1)  Where  a  passenger  hold- 
ing a  mileage  book  containing  a  pro- 
vision that  it  would  not  be  honored 
on  the  train,  but  must  be  presented  at 
a  ticket  office  by  the  original  holder, 
and  there  exchanged  for  a  continuous 
passage  ticket,  presented  such  ticket 
at  a  station  and  requested  a  ticket, 
but  the  agent  at  the  station  Informed 
him  that  he  had  not  time  to  issue  a 
ticket  before  the  train  arrived,  and 
thereupon  the  passenger  boarded  the 
train  without  a  ticket  and  was 
ejected  therefrom,  he  was  not  enti- 
tled to  recover  therefor,  since,  as  be- 
tween the  conductor  and  the  passen- 
§er,  the  passenger's  right  to  travel 
epended  on  the  production  of  a 
ticket  or  the  payment  of  a  cash  fare. 
Pittsburgh,  etc.  R.  Co.  v.  Daniels,  90 
111.  A.  164.  Compare  Pittsburg,  etc., 
R.  Co.  v.  Street,  26  Ind.  A.  224.  69  NE 
404  (where  the  passenger  relied  on 
the  ticket  agent's  statement  that  he 
could  ride  on  his  mileage  without  an 
exchange  ticket).  (2)  This  is  also 
true  where  a  passenger  could  not  se- 
cure the  exchange  ticket,  owing  to 
negligent  attendance  of  the  ticket 
agent.  Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

[d]  Where  a  passenger  entitled 
to  a  half  faze  rate  has  failed  to  se- 
cure a  proper  ticket,  through  fault 
of  the  agent,  and  on  explanation  to 
the  first  conductor  has  been  allowed 
to  travel  on  half  fare,  he  cannot  com- 
plain if  a  subsequent  conductor  re- 
fuses him  such  privilege  and  ejects 
him  from  the  train.  St.  Louis,  etc., 
R.  Co.  v.  Carroll,  13  111.  A.  686. 

9.  Wiggins  v.  King,  91  Hun  340. 
36  NTS  T68. 

10.  Parish  v.  Ulster,  etc.,  R.  Co., 
192  N.  T.  363,  86  NE  153  [rev  113 
App.  Div.  894  mem,  98  NTS  1109 
mem]. 

11.  U.  S— New  Tork,  etc.  R.  Co. 
v.  Winter,  143  U.  S.  60,  12  SCt  356. 
36  L.  ed.  71;  Pennsylvania  Co.  v. 
Lenhart,  120  Fed.  61,  56  CCA  467; 
Northern  Pac.  R.  Co.  v.  Pauson,  70 
Fed.  585.  17  CCA  287,  30  LRA  730 
[dlst  Mosher  v.  St.  Louis,  etc.,  R. 
Co.,  127  U.  S.  390.  8  SCt  1324.  32  L. 
ed.  249  (an*  23  Fed.  326)].  But  see 
Pouilln  v.  Canadian  Pac.  R.  Co..  52 
Fed.  197,  3  CCA  23,  17  LRA  800;  New 
Tork,  etc.,  R.  Co.  v.  Bennett,  60  Fed. 
496,  1  CCA  392  (both  upholding  the 
contrary  rule). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Baty.  88  Ark.  282.  114  SW  218  [dlst 
Little  Rock  R.,  etc.,  Co.  v.  Ooerner, 
80  Ark.  168,  95  SW  1007,  7  LRANS 
97  and  note,  10  AnnCas  2731;  Hot 
Springs    R.    Co.   v.   Deloney,    65   Ark. 


177,  46  SW  361,  67  AmSR  913. 

Cal. — Elser  v.  Southern  Pac.  Co., 
7  Cal.  A.  493,  94  P  862. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Almand,  116  Ga.  780,  43  SE  67;  Geor- 
gia R.,  etc.,  Co.  v.  Dougherty,  86  Ga. 
744,  12  SE  747,  22  AmSR  499;  Head 
v.  Georgia  Pac.  R.  Co.,  79  Ga.  358, 
7  SE  217,  11  AmSR  434;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Ga. 
368. 

Ind. — Indianapolis  St.  R.  Co.  ▼. 
Wilson,  161  Ind.  153.  66  NE  950,  67 
NE  993,  100  AmSR  261;  Pittsburgh, 
etc..  R.  Co.  v.  Street.  26  Ind.  A.  224, 
69  NE  404;  Calloway  V.  Mellett.  15 
Ind.  A.  366,  44  NE  198.  57  AmSR  238; 
Evansvllle,  etc.,  R.  Co.  v.  Cates,  14 
Ind.  A.  172.  41  NE  712:  Chicago,  etc. 
R  Co.  v.  Conley,  6  Ind.  A.  9,  32  NE 
96.    865. 

Iowa. — Ellsworth  v.  Chicago,  etc.. 
R.  Co.,  95  Iowa  98,  63  NW  684,  29 
LRA  173. 

Minn. — Krueger  v.  Chicago,  etc,  R. 
Co.,  68  Minn.  446,  71  NW  683,  64  Am 
SR  487. 

Miss. — Illinois  Cent.  R.  Co.  v.  Gor- 
tikov,  90  Miss.  787,  46  S  363,  122  Am 
SR  324,  14  LRANS  464  and  note; 
Illinois  Cent.  R.  Co.  v.  Harper,  83 
Miss.  660.  35  S  764,  102  AmSR  469, 
64  LRA  283:  Alabama,  etc.,  R.  Co.  v. 
Holmes,  75  Miss.  371,  23  S  187;  Kan- 
sas City,  etc.,  R.  Co.  v.  Riley,  68 
Miss.  765,  9  S  443,  24  AmSR  309,  13 
LRA  38. 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247,  184  P  763,  136  P  705, 
48  LRANS   1. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  345,  AnnCas 
1914D  917;  Dorsett  v.  Atlantic  Coast 
Line  R.  Co.,  166  N.  C.  439,  72  SE  491. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Reynolds,  65  Oh.  St.  370.  46  NE  712, 
60  AmSR  706  [dlst  Shelton  v.  Lake 
Shore,  etc..  R.  Co.,  29  Oh.  St.  214]. 

S.  C. — McKeown  v.  Southern  R.  Co., 
98  S.  C.  338,  82  SE  437;  Teddars  v. 
Southern  R.  Co.,  97  S.  C.  163,  81  SE 
474;  Corley  v.  Southern  R.  Co.,  89  S. 
C.  432,  71  SE  1036;  Smith  v.  Southern 
R.  Co..  88  S.  C.  421,  70  SE  1057,  34 
LRANS  708;  Levan  v.  Atlantic  Coast 
Line  R.  Co.,  86  S.  C.  514,  68  SE  770. 
'  Tenn.— O'Rourke  v.  Citizens'  St.  R. 
Co.,  103  Tenn.  124,  62  SW  872,  76 
AmSR  639,  46  LRA  614;  Nashville, 
etc.,  R.  Co.  v.  Read,  4  Tenn.  Civ.  A. 
98. 

Tex. — Atchison,  etc.,  R.'  Co.  v. 
Lucas,  106  Tex.  82.  144  SW  1126,  39 
LRANS  512;  Galveston,  etc.,  R.  Co. 
v.  Wiseman.  (Civ.  A.)  136  SW  793; 
Missouri,  etc.,  R.  Co.  v.  Mitchell,  47 
Tex.  Civ.  A.  307,  105  SW  827;  Texas, 
etc.,  R.  Co.  v.  Lynch,  43  Tex.  Civ.  A. 
121,  94  SW  1093;  Gulf,  etc.,  R.  Co.  v. 
Copeland.  17  Tex.  Civ.  A.  56,  42  SW 
239;;  Texas,  etc.,  R.  Co.  v.  Arm- 
strong, (Civ.  A.)  41  SW  833;  Hous- 
ton, etc.,  R.  Co.  v.  Crone,  (Civ.  A.J  37 
SW  1074;  Gulf,  etc.,  R^  Co.  v.  Hal- 
brook,  12  Tex.  Civ.  A.  476,  33  SW 
1028;  Missouri  Pac.  R.  Co.  v.  Martlno. 
2  Tex.  Civ.  A.  634.  18  SW  1066,  21  SW 
781;  Gulf,  etc..  R.  Co.  v.  Wright.  2 
Tex.  Civ.  A.  463.  21  SW  399. 

Wash. — Olson  v.  Northern  Pac.  R. 
Co..  49  Wash.  626,  96  P  160.  18  LRA 
NS   209. 

W.  Va. — Trice  v.  Chesapeake,  etc., 
R.  Co..  40  W.  Va.  271,  21  SE  1022 
[dlst  McKay  v.  Ohio  River  R.  Co., 
34  W.  Va.  66,  11  SE  737,  26  AmSR 
913,  9  LRA  132]. 


"The  weight  of  reason  and  the 
trend  of  judicial  thought  is  in  favor 
of  the  doctrine  that  a  passenger  has 
the  right  to  rely  upon  the  statements 
and  assurances  of  a  ticket  agent  as 
to  the  sufficiency  of  the-  ticket  fur- 
nished him  as  evidence  of  his  rlghU 
as  a  passenger,  and  that  the  carrier 
is  liable  for  the  errors  and  omissions 
of  such  agents  resulting  in  Injury 
to  the  passenger."  Smith  v.  Southern 
R.  Co.,  88  S.  C.  421,  426,  70  SE  1057. 
34  LRANS  708. 

[a]  Reason  for  rule.— "The  rule 
requiring  the  conductor  to  heed  the 

.reasonable  explanations  of  the  pas- 
Isenger,  Instead  of  allowing  him  to 
demand  the  payment  of  fare,  on  pain 
of  expulsion  from  the  train,  works 
less  hardship.  Inconvenience  and  ex- 
pense on  the  carrier  than  the  oppo- 
site rule  would  on  the  passenger;  for 
it  is  generally  an  easy  matter  for 
the  conductor  to  ascertain  whether 
the  explanation  of  the  passenger  Is 
true  or  false,  because  the  stations 
along  the  railroads  are  nearly  all 
connected  by  telephone  or  telegraph 
lines,  which  the  agents  of  the  com- 
panies may  use  with  little  trouble, 
and  at  little  or  no  expense.  It  is  a 
serious  matter  to  expel  a  passenger 
from  a  train.  It  subjects  him  to 
humiliation,  and  it  is  calculated  to 
wound  the  feelings  of  any  self- 
respecting  passenger."  Smith  v. 
Southern  R.  Co.,  88  S.  C.  421,  427,  70 
SE   1057,   34   LRANS   708. 

[b]  Where  "the  ticket  is  the 
hands  of  the  passenger  support*  and 
confirms  the  truth  of  his  statement, 
and  no  possible  injury  can  result  to 
the  carrier  by  the  conductor's  ac- 
cepting and  acting  thereon,  he  must 
so  act,  or  refuse,  at  the  peril  of  in- 
viting an  action  for  damages  against 
his  principal  If  the  statement  be 
true.  .  .  .  Any  regulation  of  the 
carrier  authorising  the  conductor  of 
its  trains  to  disregard  such  state- 
ment is  unreasonable,  and  need  not 
be  submitted  to  by  the  passenger." 
Kansas  City.  etc.  R.  Co.  v.  Riley,  68 
Miss.  765.  ff 2,  9  S  443,  24  AmSR  309. 
13  LRA  38. 

[c]  Knowledge  of  ticket  agent 
imputed  to  conductor^— Knowledge 
by  the  ticket  agent  of  the  right  of  a 
passenger  under  a  ticket,  the  passen- 
ger having  asked  for  a  ticket  by  one 
route  and  been  given  one  by  another 
route,  and  got  on  the  train  by  the 
route  for  which  he  asked  a  ticket,  is 
to  be  imputed  to  the  conductor  of  the 
train.  Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  514,  68  SE  770. 


[d]  Illustration. — Where  a  pas- 
senger presented  a  ticket  issued  by 
an  agent  of  a  connecting  line,  read- 


ing to  a  destination  other  than  that 
Intended,  and  explained  that  she 
was  without  money,  was  sick,  and 
could  not  read,  and  that  the  agent 
had  made  a  mistake,  and  asked  the 
conductor  to '  examine  her  trunk 
check  to  see  that  it  had  been  checked 
to  her  intended  destination  on  de- 
fendant's line,  but  the  conductor, 
without  examining  the  check  or  the 
waybill  which  also  showed  the  trunk 
to  have  been  checked  to  the  intended 
destination,  put  her  off,  and  by  a  rule 
of  both  companies  no  baggage  wa» 
checked  without  a  proper  ticket,  the 
company  was  liable.  Alabama,  etc 
R.  Co.  v.  Holmes,  75  Miss.  371.  »  ? 
187. 


For  later  oases,  developments  and  change*  In  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  number. 
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conductor,  the  probability  of  a  mistake  on  the  part 
of  the  agent  in  issuing  the  ticket  is  so  strong  as 
reasonably  to  require  further  investigation  before 
the  passenger  is  ejected.12  It  is  the  duty  of  the  pas- 
senger in  such  cases  to  heed  the  reasonable  explana- 
tions and  warnings  of  the  conductor  or  other  agents 
of  the  carrier,  and  it  is  also  the  duty  of  the  con- 
ductor to  heed  the  reasonable  explanations  of  the 
passenger  relative  to  his  ticket  and  his  right  to  ride 
thereon,  and  if  such  explanations  are  given  truth- 
fully it  will  be  at  the  risk  of  the  carrier  if  they  are 
not  accepted.13  If  (he  evidence  which  the  passenger 
has  is  such  as  to  show  his  right  to  be  transported, 
tho  conductor  will  not  be  justified  in  ejecting  him 
by  reason  of  any  defect  due  to  the  fault  of  the  agent 
or  a  previous  conductor.14  The  above  rule  does  not 
apply  where  the  passenger  himself  is  mainly  at  fault 
in  regard  to  the  mistake,  as  where  he  accepts  and 
attempts  to  use  a  ticket  which  he  knows  or  by  the 
use  of  ordinary  diligence  could  know  is  defective.1* 
While  the  conductor  should  heed  the  reasonable  ex- 


[e]  Mutilated  tloket^-A  carrier 
is  liable  for  the  refusal  of  the  con- 
ductor to  accept  a  valid  ticket  and 
for  ejecting  the  passenger,  even 
though  the  ticket  was  mutilated  and 
difficult  to  decipher,  unless  the  con- 
dition of  the  ticket  which  rendered  it 
defective  was  the  fault  of  the  pas- 
senger: Houston,  etc.,  R.  Co.  v. 
Crone,  (Tex.  Civ.  A.)  87  SW  1074. 

[  f  3  Extra  pouch  marks. — A  provi- 
sion In  a  railroad  ticket  that  It 
should  be  void  if  it  showed  any  al- 
terations, or  If  more  than  one  date 
was  canceled,  does  not  relieve  the 
carrier  from  liability  for  wrongfully 
ejecting  a  passenger  on  whose  ticket 
extra  punch  marks  had  been  placed 
by  the  ticket  agent.  Forrester  v. 
Southern  Pac.  Co.,  36  Nev.  247,  134  P 
753,   136  P  70S,  48  LRANS  1. 

UL  Baltimore,  etc.,  R.  Co.  v. 
Thornton,  188  Fed.  868,  110  CCA  602; 
St.  Louis  Southwestern  R.  Co.  v. 
Furlow,  81  Ark,  496,  89  SW  689: 
Krueger  v.  Chicago,  etc.,  R.  Co.,  68 
Minn.  446,  71  NW  683,  64  AmSR  487: 
Trice  v.  Chesapeake,  etc.,  R.  Co.,  40 
W.    Va.    271.   21    SB   1022. 

[a]  Illustration. — By  mistake,  the 
agent  selling  a  mileage  ticket,  good 
for  one  year  from  issuance,  stamped 
on  it,  as  the  date  of  Issuance,  March 
4,  1892,  Instead  of  1893,  and  after  the 
figures  "189"  wrote  the  figure  "8." 
making  the  date  of  expiration  March 

4.  1893,  and  then  corrected  the  latter 
mistake  by  writing  over  the  "3"  the 
figure  "4,  making  It  read  1894,  not 
correcting  the  1892.  On  April  28, 
1893.  the  holder  tendered  the  ticket 
for  passage,  but  it  was  rejected  and 
he  was  put  off  the  train,  the  con- 
ductor refusing  to  accept  plaintiffs 
explanation  of  the  circumstances  of 
the  mistake  and  to  watt  until  the 
train  reached  the .  station  at  which 
the  ticket  was  bought  and  make  in- 
quiry there.  It  was  held  that  the 
passenger  was  entitled  to  recover 
damages  of  the  company.  Trice  v. 
Chesapeake,  etc.,  R.  Co.,  40  W.  Va. 
271.  21   SB  1022. 

13.  Cleveland,  etc.,  R.  Co.  v. 
Kinsley,  27  Ind.  A.  136.  60  NB  169, 
87  AmSR  246;  Saunders  v.  Atlantic 
Coast  Line  R.  Co.,  101  S.  C.  11,  86  SE 
167;  McKeown  y.  Southern  R.  Co.,  98 

5.  C.  338.  82  SE  437;  Teddars  v. 
Southern  R.  Co.,  97  S.  C.  163.  81  SB 
474;  Smith  v.  Southern  R.  Co.,  88 
S.  C.  421.  70  SE  1057,  34  LRANS. 708. 
See  also  cases  supra  note  11. 

fa}  Duty  to  give  explanations. — 
"While  a  passenger's  ticket  is  not  in 
all  cases  conclusive  evidence  of  his 
contract  with  the  carrier,  yet  it  is 
sufficient  evidence  of  the  contract  to 
justify  a  conductor — an  agent  of  a 
railway  company  other  than  that  one 
with  whom  the  contract  was  made — 
in  acting  upon  it,  as  showing  the  ac- 
tual contract.  In  the  absence  of  any 
reasonable  statements  made  to  him 
by     the     passenger     that,     through 


fraud,  mistake,  or  inadvertence,  it 
does  not  show  the  real  contract." 
Alabama,  etc.,  R.  Co.  v.  Drummond, 
73  Miss.  813.  819.  20  S  7. 

14.  Rouser  v.  North  Park  St.  R. 
Co.,   97   Mich.  665.   56  NW  93»:-Krue- 

fer  v.  Chicago,  etc.,  R.  Co.,  68  Minn. 
46,  71  NW  685,  64  AmSR  487;  Trice 
v.  Chesapeake,  etc.,  R.  Co.,  40  W. 
Va.  271.  21  SE  1022. 

IB.  Carpenter  v.  Washington,  etc., 
R.  Co.,  121  U.  S.  474,  7  SCt  1002,  30 
L.  ed.  1015;  Northern  Pac.  R.  Co.  v. 
Pauson.  75  Fed.  585,  17  CCA  287,  30 
LRA  730:  Tresona  v.  Chicago,  etc., 
R.  Co.,  107  Iowa  22,  77  NW  486,  43 
LRA  136. 

16.  Saunders  v.  Atlantic  Coast 
Line  R.  Co..  101  S.  C.  11,  86  SE  167. 

17.  Saunders  v.  Atlantic  Coast 
Litie  R  Co.,   101  S.  C.  11.  85   SE  167. 

18.  Kept-Mentations  and  acts  ox 
agent  relative  to  Uokets  generally 
see  supra  I  1116. 

1».  U.  S.— Erie  R.  Co.  v.  Llttell. 
128  Fed.  546.  63  CCA  44. 

Ark. — Hot  Springs'  R.  Co.  v.  De- 
loney,  65  Ark.  177.  45  SW  361,  67  Am 
SR  913. 

Qa. — Central  R.,  etc.,  Co.  v.  Rob- 
erts. 91  Oa.  513,  18  SE  315;  Puckett 
v.  Southern  R  Co.,  9  Oa.  A  689,  71 
SE   944. 

Ind.— Calloway  v.  Mellett.  15  Ind. 
A.   366,  44   NE  198.  67  AmSR  238. 

Miss. — Illinois  Cent.  R.  •  Co.  v. 
Harper,  83  Miss.  560.  35  S  764,  102 
AmSR   469.    64    LRA    283. 

N.  C. — Hallman  v.  Southern  R.  Co., 
169  N.  C.  127,  85  SE  298;  Norman  v. 
East  Carolina  R.  Co..  161  N.  C.  330. 
77   SE   345.  AnnCasl914D  917. 

Pa. — Laird  v.  P Ittsburg  Tract.  Co., 
166  Fa.  4,  31  A  51. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Car- 
lisle, (Civ.  A)  146  SW  653;  Texas, 
etc..  R.  Co.  v.  Lynch,  (Civ.  A.)  73 
SW  66;  Mexican  Cent.  R.  Co.  v. 
Goodman,   (Civ.  A.)   55  SW  372. 

Wash. — Olson  v.  Northern  Pac.  R. 
Co..  49  Wash.  626,  96  P  150,  18  LRA 
NS  209 

W.  Va. — De  Board  v.  Camden  In- 
terstate R.  Co.,  62  W.  Va.  41,  57  SE 
279. 

Ont. — Dancey  v.  Orand  Trunk  R. 
Co..  20  Ont.  603. 

"While  there  is  some  conflict  in  the 
authorities  bearing  on  this  question, 
the  better  rule  is  that  a  passenger 
has  a  right  to  rely  on  the  ticket 
agent,  and  is  not  bound,  as  a  matter1 
of  law,  to  read  or  examine  his  trans- 
portation before  taking  the  train". 
It  is  for  the  jury  to  say  whether  the 
passenger  is  guilty  of  negligence  in 
not  discovering  the  mistake  of  the 
agent  before  taking  the  train,  and 
the  mere  failure  to  examine  or  read 
his  ticket  or  contract  of  carriage  is 
not  conclusive  on  that  question." 
Olson  v.  Northern  Pac.  R.  Co.,  49 
Wash.  626,  629.  96  P  160.  18  LRANS 
209. 

"The  rule  Is  well  settled  that  whan 


planation  of  the  passenger,  he  need  not  carry  out 
a  ticket  agent 's  illegal  agreement  or  allow  a  pas- 
senger to  ride  on  a  ticket  which  would  be  in  viola- 
tion of  law,16  although  the  carrier  might  be  liable 
for  the  agent's  wrongful  act  in  furnishing  such 
ticket." 

[$  1184]  c.  Reliance  on  Bepresentations  of 
Agent.18  Where  the  passenger  is  not  reasonably 
chargeable  with  knowledge  as  to  the-  nature  of  the 
ticket  furnished  him  by  the  agent,  he  is  not  bound 
■as  a  matter  of  law  to  read  his  ticket  but  has  a 
right  to  rely  on  the  agent 's  acts  and  representations/ 
and  may  recover  for  being  ejected  from  a  train  on 
which  he  supposed  that  he  had  a  right  to  be  trans-: 
ported,  although,  so  far  as  the  conductor  ejecting 
him  is  concerned,  the  ticket  was  not  good  on  that 
train  under  the  rules  vof  the  carrier.18  If  the  agent; 
assures  him  that  something  will  be  done  which  wilt 
entitle  him  to  transportation  on  such  train,  he  can- 
not lawfully  be  ejected  therefrom  by  reason  of  hav^ 
ing  relied  on  the  agent 's  representations.*'    Even  as 

a  passenger  has  purchased  a  ticket 
purporting  to  entitle  him  to  passage 
to  a  particular  place,  and  has  under-, 
taken  his  Journey  therefor,  and  there 
Is  nothing  on  the  face  of  his  ticket, 
and  no  prior  notice  or  knowledge  of 
rules  of  the  railroad  company.  Incon- 
sistent with  the  statements  on  said 
ticket,  brought  home  to,  the  passen-, 
ger,  he  is  rightfully  a  passenger  on 
the  train,  and  the  railroad  company 
Is  liable  .  .  .  for  his  expulsion. ' 
Erie  R.  Co.  v.  Llttell,  128  Fed.  546, 
551,   63  CCA  44. 

[a]  A  street  railroad  ticket  or 
transfer  oheek,  in  the  hands  of  a. 
purchaser  thereof  for  use  on  the, 
car  lines  of  the  company  issuing  it, 
constitutes  the  complete  evidence  of. 
the  contract  between  the  purchaser; 
and  the  company,  and  the  privileges 
evidenced  by  its  terms  are  not  sub- 
ject to  limitation  by  a  mere  rule  of 
the  company,  knowledge  of  which  .the 
purchaser  did  not  have  and  could  not 
conveniently  have  ascertained.  Pe 
Boird  v.  Camden  Interstate  R.  Co.,  62 
W.  Va,  41,  57  SE  279. 

SO.  Louisville,,  etc.,  R.  Co.  v.  Hlne, 
121  Ala.  234,  25  S  857:  Illinois  Cent. 
R  Co.  v.  Davenport,  177  111.  110.  62 
NE  266;  Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  A.  224,  69  NE  404; 
Houston,  etc.,  R.  Co.  v.  White,  (Tex. 
Civ.  A.)   61  SW  436. 

[a  J '  Where  a  passenger  requests  a 
permit  (1)  to  ride  on  a  certain  train 
when  he  purchases  a  ticket,  and  is 
told  by  the  agent  that  the  conductor 
will  give  him  one,  the  company  la 
liable  for  his  ejection  by  the  con- 
ductor for  the  failure  to  have  such, 
permit,  since  the  duty  to  furnish  the 
permit  is  a  part  of  the  contract  of 
carriage.  Houston,  etc,  R.  Co.  v. 
White,  (Tex.  Civ.  A)  61  SW  436. ,  (2). 
Where  a  passenger  bought  a  ticket' 
and  requested  the  ticket  agent  to 
procure  him  a  permit  to  ride  on  a 
freight  train  and  to  give  the  permit 
to  the  conductor,  which  the  agent 
promised  to  do,  and  the  agent  pro-' 
cured  the  permit,  but  neglected  to  give 
it  to  the  conductor,  in  consequence 
of  which  plaintiff  was  ejected  from, 
the  train,  plaintiff  could  recover  of 
the  carrier;  and  defendant's  rule  pro- 
hibiting passengers  from  riding  with- 
out permits,  and  plaintiff's  Knowl- 
edge of  the  rule,  were  no  defense. 
Louisville,  etc.,  R  Co.  v.  Hine,  121 
Ala.   234.    25   S   867. 

[b]  Exchange  ticket. — Where  a 
carrier's  agent  is  authorized  to  sell 
tickets  to  passengers,  statements  by 
him  as  to  the  pasengero'  rights  there- 
under are  within  the  scope  of  his 
authority;  and  hence,  where  a  ticket 
agent  Informed  the  holder  of  an  In- 
terchangeable mileage- ticket,  requir- 
ing him  to  procure  exchange  trans- 
portation tickets  at  stations,  that  he- 
could  not  furnish  such  tickets  be- 
cause his  supply  was'eXhausted,  but 
that  the  passenger  could  ride  on  his 
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against  the  terms  of  the  ticket  itself  it  has  been  held 
that  the  passenger  may  rely  on  oral  representations 
of  the  agent  as  to  the  sufficiency  of  the  ticket  which 
is  furnished  him,*1  for  the  passenger  is  not  presumed 
to  know  that  the  agent  is  acting  without 'authority,** 
although  a  contrary  rule  has  been  upheld.*3 

[4  1185]  F.  Mistake  of  Conductor  as  to  Sight 
to  Transportation — 1.  In  General  Where  the  pas- 
senger has  done  what  is  necessary  under  the  rules  of 
,  the  carrier  to  entitle  him  to  transportation,  the  car- 
rier will  be  liable  for  his  ejection  from  the  train 
'by  reason  of  mistake  or  want  of  judgment  on  the 
part  of  the  conductor,  although  he  acts  in  good 
faith,94  as  the  conductor's  good  faith  in  such  cases 
will  be  material  only  on  the  question  of  punitive 


damages.*9  Thus  a  passenger  may  recover  damages 
where  he  is  ejected  for  not  paying  his  fare,  after  the 
conductor  has  accepted  and  retained  his  ticket,8*  or 
where  the  conductor  refuses  to  honor  a  valid  ticket*1 
or  transfer;*8  and  in  such  a  case  it  is  not  necessary 
for  the  passenger  to  pay  his  fare  and  then  to  resort 
to  an  action  to  recover  it  back  ;**  nor  is  it  a  defense 
to  an  action  for  an  ejectment  in  such  a  case  that  the 
carrier  was  not  required  to  give  a  transfer,*0  or  that 
a  rule  of  the  carrier  requiring  the  giving  of  trans- 
fers was  not  applicable  at  the  point  where  the  par- 
ticular transfer  was  given.*1  But  where  the  conduc- 
tor has  by  mistake  taken  a  less  amount  of  fare  than 
should  have  been  required,  and  subsequently  de- 
mands the  balance,  which  the  passenger  refuses  to 


mileage,  such  statement  was  binding 
on  the  carrier,  and  it  was  liable  for 
damages  caused  by  his  ejection  by 
its  conductor  on  the  latter's  refusal 
to  accept  the  mileage  for  transpor- 
tation. Pittsburgh,  etc.,  R.  Co.  v. 
Street,  26  Ind.  A.  224,  69  NE  404. 

81.  U.  S. — Morrison  v.  The  John 
L.  Stephens,  17  F.  Cas.  No.  9,847, 
Hoffm.  Op.  473. 

La. — Randall  v.  New  Orleans,  etc., 
R.  Co..  4S  La.  Ann.  778,  13  S  166. 

Mo.— Dillon  v.  Llndell  R.  Co.,  64 
Mo.  A.   418. 

N.  T. — Nelson  v.  Long  Island  R. 
Co.,  7  Hun  140. 

Oh. — Cbrry  v.  Cincinnati,  eta.  R. 
Co.,  S  Oh.  Dec.  (Reprint)  82,  3  Wkly 
LGas  90. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Rather, 

8  Tex.  Civ.  A.  72,  21  SW  961. 

SB.  Mexican  Cent  R.  Co.  v.  Good- 
man. 20  Tex.  Civ.  A.  109.  48  SW  778, 
55  SW  372;  San  Antonio,,  etc..  P.  R. 
Co.  v.  Newman,  17  Tex.  Civ.  A.  606, 
43  SW  916. 

[a]  Where  two  railroads  use  the 
same  track  and  have  a  Joint  agent 
the  passenger  may  rely  on  the  repre- 
sentations of  such  agent  that  a 
ticket  sold  for  one  will  be  good  on 
the  train  of  the'  other.  Texas,  etc., 
R.  Co.  v.  Dye,  (Tex.  Civ.  A.)  33  SW 
651. 

83.    Hall  v.  Memphis,  etc..  R.  Co., 

9  Fed.  586,  IS  Fe£  67:  Louisville, 
etc.,  R.  Co,  V.  Breckinridge.  99  Ky. 
L  84  SW  702,  17  KyL  1303;  Petri*  v. 
Pennsylvania  R.  Co.,  42  N.  J.  L. 
449. 

94.  Ga. — Atlanta  Cons.  St  R.  Co. 
v.  Keeny,  99  Ga.  266,  26  SE  629,  33 
LRA  824;  Georgia  R.,  etc.,  Co.  v. 
Eskew.  86  Ga.  641,  12  SB  1061.  22 
AmSR  490. 

_,  111. — Chicago  Union  Tract.  Co.  r. 
McClevey,  126  111.  A.  21. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Con- 
ley,  6  Ind.  A.   9,   22  NE  96. 

Mass. — Moore  v.  Fltcbburg  R. 
Corp.,    4    Gray    465,    64    AmD    83. 

Mich. — Vining  v.  Detroit,  etc.,  R. 
Co..  122  Mich.  248,  80  NW  1080. 

Mo. — Graham  v.  Pacific  R.  Co..  «6 
Mo.    536. 

Nov. — Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  360. 

N.  T. — Hlggins  v.  Watervllet  Turn- 
pike, etc.,  R.  Co.,  46  N.  T.  23,  7  AmR 
893;  Charbonneau  v.  Nassau  Electric 
R.  Co..  128  App.  Div.  531.  108  NTS 
105;  Regner  v.  Glens  Falls,  etc.,  R. 
Co..  74  Hun  202,  26  NTS  625;  Tarbell 
v.  Northern  Cent.  R.  Co.,  24  Hun  51: 
Mllchman  v.  New  Tork  R.  Co.,  90 
Misc.  315,  158  NTS  123.  Compare 
Willetts  v.  Buffalo,  etc.,  R.  Co.,  14 
Barb.  586  (holding  that,  where  a 
lunatic  In  charge  of  his  father  who 
had  paid  his  fare  was  left  alone  for 
a  time  on  a  train  without  any  evi- 
dence of  his  right  to  ride,  and  the 
conductor,  In  Ignorance  of  his  condi- 
tion and  not  knowing  that  his  fare 
had  been  paid,  ejected  him,  the  car- 
rier was  not  liable,  the  conductor  be- 
ing in  no  way  at  fault). 

N.  C. — Dorsett  v.  Atlantic  Coast 
Line  R.  Co  ,  156  N.  C.  4S9,  72  SE  491. 

Oh. — Cincinnati  Northern  Tract. 
Co.  v.  Rosnagle,  84  Oh.  St.  310,  95  NE 


Whe 


884,    35    LRANS    1030,    AnnCasl912C 
639 

Tex. — Gulf,  etc,  R.  Co.  v.  Barneu, 
(Civ.  A)    34   SW  449. 

W.  Va. — Sheets  v.  Ohio  River  R. 
Co.,   39  W.  Va.  475,  20  SE  666. 

a]  Kefusal  to  receive  coin.  (1) 
lere  a  passenger  on  a  street  car 
tenders  to  the  conductor  a  genuine 
silver  coin  of  the  United  States,  not 
so  worn  but  that  its  mint  marks  are 

?Ialnly  discernible,  In  payment  of  car 
are.  and  It  is  refused,  and  on  re- 
fusal to  make  the  payment  in  other 
money  the  passenger  is  ejected,  he 
may  have  an  action  for  damages 
against  the  railroad  company;  and 
this  is  the  law,  even  though  the  con- 
ductor declined  to  receive  the  coin 
because  in  good  faith  he  believed  it 
to  be  counterfeit  or  not  a  good  coin. 
Chicago  Union  Tract  Co.  v.  Mc- 
Clevey, 126  111.  A.  21;  Ruth  v.  St. 
Louis  Transit  Co..  98  Mo.  A.  1,  71 
SW  1055;  Cincinnati  Northern  Tract 
Co.  v.  Rosnagle.  84  Oh.  St.  310,  95  NE 
884.  35  LRANS  1030,  AnnCasl912C 
639.  (2)  The  fact  that  a  conductor 
declined  to  receive  a  coin  of  a  pecul- 
iar appearance,  which,  however,  was 
legal  tender,  in  payment  of  a  fare, 
only  because  he  in  good  faith  be- 
lieved it  a  counterfeit,  did  not  re- 
lieve the  carrier  from  liability  for 
the  conductor's  ejection  of  the  pas- 
senger because  of  the  latter's  re- 
fusal to  pay  fare  with  other  money. 
Atlanta  Cons.  St.  R.  Co.  v.  Kenny,  99 
Ga.  266,  25  SE  629.  33  LRA  824. 
Medium  of  payment  generally  see  su- 
pra I  1102.  ■ 

[b]  Mileage  book  without  ex- 
change ticket— Where  a  mileage 
book  contract  required  the  holder  to 
exchange  mileage  coupons  for  a 
ticket  before  boarding  the  train,  and 
plaintiff  so  presented  his  book  and 
demanded  a  ticket  within  a  reason- 
able time,  but  the  carrier's  agent 
refused  to  issue  a  ticket  to  destina- 
tion, alleging  lack  of  time,  and  gave 
him  a  ticket  to  a  junction  point  only, 
plaintiff  on  arriving  at  the  Junction 
point  and  being  unable,  for  want  of 
time,  there  to  exchange  his  mileage 
coupons  for  a  ticket  to  continue  his 
Journey  was  entitled  to  ride  on  the 
mileage  book,  so  that  the  conductor's 
refusal  to  accept  the  mileage  coupons 
for  transportation,  and  ejection  of 
plaintiff  for  his  refusal  to  pay  fare 
except  with  such  coupons,  was  ac- 
tionable Injury.  Dorsett  v.  Atlantic 
Coast  Line  R.  Co.,  156  N.  C.  439,  72 
SB  491. 

36.  Edwards  v.  Southern  R.  Co., 
162  N.  C.  278,  78  SE  219. 

S6.  Mott  v.  Atlantic  Coast  Line  R. 
Co..  164  N.  C.  367,  79  SE  867;  Edwards 
v.  Southern  R.  Co.,  162  N.  C.  278,  78 
SE  219;  Case  v.  Delaware,  etc.,  R. 
Co..  191  Pa.  460.  43  A  319. 

[a]  A  passenger  not  guilty  of  any 
misconduct,  who  has  a  ticket  which 
he  duly  surrenders  to  the  proper  offi- 
cial of  the  railroad  company,  is  enti- 
tled to  ride  to  the  destination  called 
for  in  such  ticket,  and  a  wrongful 
ejection  entitles  him  to  compensatory 
damages.  Edwards  v.  Southern  R. 
Co..  162  N.  C.  278,  78  SE  219. 


97.  Cincinnati,  etc..  R.  Co.  v.  Car- 
son, 145  Ky.  81.  140  SW  71;  Ferguson 
v.  Missouri  Pac.  R.  Co.,  144  Mo.  A. 
262.  128  SW  799;  Texas,  etc.  R.  Co. 
v.  Lynch,  43  Tex.  Civ.  A.  121,  94  8W 
1093. 


[a]  Where  a  ticket  is  apparently 
genuine,  before  ejecting  a  passenger 
from  a  train  because  of  a  defective 


ticket  the  conductor  la  bound  to  as- 
certain that  the  ticket  was  not  pur- 
chased from  the  company's  agent  as 
stated  by  the  passenger.  Ferguson 
v.  Missouri  Pac.  R  Co.,  144  Mo.  A, 
262,    128   SW   799. 

98.  Arnold  v.  Rhode  Island  Co, 
28  R.  I.  118,  163.  66  A  60,  125  AmSR 
721. 

89.  Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  168,  66  A  60.  126  Am 
SR  721. 

ta]  MaouMtoa  of  rule. — "It  would 
be  as  reasonable  to  require  the  com- 
pany to  carry  a  man  who  refuses  to 
pay  his  fare  and  sue  him  for  It  after- 
wards as  It  would  be  to  require  a 
man  who  presents  the  proper  evi- 
dence that  he  has  -  paid  his  fare  to 
pay  it  again  and  resort  to  his  action 
of  contract  to  recover  It  If  the 
passenger  Is  entitled  to  his  transpor- 
tation and  presents  to  the  conductor 
the  evidence  of  his  right  which  the 
company  has  established  for  that 
purpose,  he  may  lawfully  resist  ex- 

?ulston  and  recover  In  a  suitable  ac- 
ton against  the  company  for  damage 
caused  by  the  violence'  of  its  serv- 
ant." Arnold  v.  Rhode  Island  Co., 
28  R.  I.  118,  120,  163,  66  A  60.  125 
AmSR  721. 

30.  Arnold  v.  Rhode  Island  Co, 
28  R.  I.  118.  168.  66  A  60.  125  AmSR 
721. 

[a]  "If  the  transfer  offered  by 
the  plaintiff  was  good  for  passage 
upon  the  car  where  he  offered  It 
according  to  the  rule  and  nraotlce 
of  the  defendant  it  Is  Immaterial, 
as  ruled  by  the  court  below,  whether 
the  statute  had  compelled  It  to  enact 
such    a    rule   and    establish    such   a 

firactlce.  Its  obligation  to  the  pub- 
ic had  been  established  by  its  own 
course  of  dealing,  and  so  had  become 
binding  upon  it  by  Its  voluntary  act 
whether  it  exceeded  the  requirement 
of  the  statute  or  not  The  statute 
Imposed  upon  the  defendant  the  doty 
of  giving  transfers.  .  .  .  The  com- 
pany had  adopted  a  certain  voucher 
to  be  presented  to  its  conductors  by 
a  passenger,  like  the  plaintiff,  who 
claimed  the  right  to  ride  on  the  But- 
ler Avenue  line  by  transfer  from  an- 
other car.  The  company  was  there- 
fore bound  to  see  that  Its  conductor 
accepted  and  honored  the  voucher 
which  it  had  provided  for  that  pur- 
pose. The  language  or  marks  on  the 
transfer  card  were  nothing  to  the 
plaintiff  so  long  as  it  was  the  card 
which  the  defendant's  rule  nude 
good  for  him  to  show  on  the  car  to 
which  he  transferred."  Arnold  v. 
Rhode  Island  Co..  28  R.  I.  118.  121. 
163,  66  A   60,   126  AmSR  721. 

31.  Chlert  v.  Interurban  St  R. 
Co.,  92  NTS  781;  Arnold  v.  Rhode 
Island  Co..  28  R  I.  118,  163,  66  A  (0. 
126  AmSR  721. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pay,  the  latter  may  be  ejected  if  he  attempts  to 
ride  further  than  the  distance  for  which  he  has 
paid.** 

[ft  1186]  2.  Mistake  of  First  Conductor.  The 
same  principles  which  govern  the  case  where  an 
agent  wrongfully  fails  to  furnish  the  passenger  the 
evidence  of  right  to  transportation  to  which  he  is 
entitled"  are  applicable  also  where  one  conductor 
should  furnish  to  the  passenger  the  evidence  to  be 
presented  to  a  succeeding  conductor  of  the  passen- 
ger's right  to  continue  his  journey;  and  if,  by  reason 
of  mistake  or  negligence  on  the  part  of  the  first  con- 
ductor, the  passenger  is  ejected  by  the  second  con- 
ductor, although  the  act  of  the  second  conductor 
may  properly  be  the  fault  of  the  first  conductor, 
the  carrier,  according  to  some  authorities,  will  be 
liable  for  the  ejection,"  as  where,  in  case  of  a 
change  or  stop-over,  the  first  conductor  takes  up  the 
passenger's  ticket  and  leaves  him  without  any  evi- 


dence of  his  right  to  resume  or  to  continue  his  jour- 
ney ,**  or-  tears  off  and  returns  to  him  a  wrong  part 
of  his  ticket."  And  if  the  conductor  knows,  or  has 
good  reason  to  know,  that  the  passenger  is  entitled 
to  transportation,  the  carrier  will  be  liable  for  the 
ejection,  although  the  evidence  of  the  right  to  ride 
which  the  passenger  produces  is  technically  irreg- 
ular or  insufficient."  Bnt  according  to  some  author- 
ities the  second  conductor  is  not  required  to  heed 
the  passenger's  explanation  as  to  the  first  con- 
ductor's mistake,  and  may  eject  hini  upon  his  pre- 
senting an  improper  coupon  or  ticket  and  refusing 
to  pay  fare.88  It  has  been  held  that  where,  in  case 
of  a  return  trip  ticket,  the  conductor  on  the  "go- 
ing" trip  takes  up  the  return  coupon  and  returns 
to  him  the  "going"  coupon,  and  the1  passenger  is 
ejected  on  the  return  trip  because1  of  his  not  having 
a  proper  ticket,  he  may  recover  ttietefor;*"  but  it 
has  been  held  that  a  passenger  can  recover  in  such 


3S.  Ga. — Coyle  v.  Southern  R.  Co., 
112   Ga.  121,  37  SE  168. 

Ind. — Lake  Brie,  etc,-  R.  Go.  v. 
Mayo,  4  Ind,  A.  413,  30  NE3  1106. 

Iowa.— McCarthy  v.  Chicago,  etc., 
R.  Co.,  41  Iowa  432. 

Ky. — Curtis  v.  Louisville  City  R. 
Co.,  94  Ky.  678,  28  SW  363,  16  KyL 
361.  21  LRA  649. 

'  Minn. — Wardwell  v.  Chicago,  etc., 
R.  Co.,  46  Minn.  614,  48  NW  206,  24 
AmSR  246,  13   LRA  696. 

33.  See  supra  IS  1182-1184. 

34.  U.  S^New  York,  etc.,  R.  Co. 
v.  Winter,  148  U.  S.  60,  12  SCt  366,  86 
L.  ed.  71;  Scofleld  v.  Pennsylvania 
Co..  112  Fed.  855,  60  CCA  653,  56  LRA 
224. 

Cal. — Sloane  v.  Southern  California 
R.   Co.,  Ill  Cal.  668,  44  P  320. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v.  Fix, 
88  Ind.  381,  46  AmR  464:  Pittsburg, 
etc.,  R.   Co.   v.   Hennlgh,   39  Ind.   509. 

Minn. — Appleby  v.  St.  Paul  City  R. 
Co.,  54  Minn.  169,  65  NW  1117,  40 
AmSR  308. 

N.  T. — Ray  v.  Cortland,  etc..  Tract. 
Co..  19  App.  Dlv.  530,  46  NTS  521 
[expl  Townsend  v.  New  York  Cent., 
etc.  R.  Co.,  66  N.  Y.  296,  15  AmR 
419]. 

Pa. — Baltimore,  etc.,  R.  Co.  v. 
Bambrey,   16  A  67. 

S.  C. — Palmer  v.  Charlotte,  etc.,  R, 
Co..  8  S.  C.  680,  16  AmR  760. 

Tenn. — O'Rourke  v.  Cltisens'  St  R. 
Co.,  103  Tenn.  124.  62  SW  872,  76 
AmSR  639.  46  LRA  614. 

[a]  Thaw,  where  plaintiff  boarded 
a  car  on  defendants  railroad,  paid 
her  fare  to  her  destination,  and  asked 
the  conductor  for  a  stop-over  to  en- 
able her  to  leave  the  oar  at  a  point 
on  the  way  and  take  the  next  car, 
and  the  conductor  gave  her  a  ticket 
which,  as  punched  by  him,  gave  her 
an  apparent  right  to  ride  to  Tier  des- 
tination, and  he  stopped  the  car  for 
her  to  get  off  at  the  desired  point, 
and  there  was  nothing  on  the  ticket, 
or  in  any  published  rules  of  the 
company,  to  give  plaintiff  notice  of 
any  limitation  upon  the  conductor's 
right  to  give  such  ticket,  'and  she 
boarded  the  next  car,  the  conductor 
of  which  demanded  fare,  and  on  her 
refusal  to  pay  required  her  to  leave 
the  car,  although  the  ticket  was  is- 
sued by  the  first  conductor  through 
mistake,  and  in  violation  of  the 
rules  of  the  company,  the  company 
was  bound  by  it.  and  the  ejection  of 
plaintiff  from-  the  second  car  was 
wrongful.  Ray  v.  Cortland,  etc., 
Trust  Co.,  19  App.  Dlv.  530.  48  NY8 
521  [expl  Townsend  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  N.  Y.  296,  16 
AmR  419]. 

35.  IT.  S. — Scofleld  v.  Pennsyl- 
vania Co.,  112  Fed.  856,  50  CCA  663, 
56    LRA   224. 

Cal. — Sloane  v.  Southern  Califor- 
nia R.  Co.,  Ill  Cal.  668,  44  P  320,  82 
■  LRA  198. 

N.  Y. — Townsend  v.  New  York 
Cant.,  etc,  R.  Co.,  4  Hun  217,  6 
Thoraps.  *  C.  496. 

N.  C. — Sawyer  v.  Norfolk  Southern 


R.  Co.,  171  N,  a  IS;  86  SB  16(. 

W.  Va. — Lovlngs  v.  Norfolk,  etc, 
R.  Co.,  47  W.  Va.  582,  35  SB  962. 

[a]  ruastrattons— (1)  Where 
plaintiff  had  purchased  a  ticket  from 
the  agent  af  defendant  for ' passage 
from  North  Pomona  to  San  Diego, 
;but  before  reaching  a  town  where  she 
changed  cars  the  conductor  took  up 
her  ticket  without  giving  her  Any 
check  or  other  evidence  of  her  right 
to  be  carried,  and  the  second  con- 
ductor ejected  her  because  of  her 
Inability  to  pay  fare,  the  court  held 
that  It  Is  Immaterial  If  different  acts 
or  tort  were  committed  by  different 
agents  of  the  railroad  company;  and 
that  the  liability  of  the  company  Is 
the  same,  where  one  conductor  took 
up  the  ticket  of  a  passenger  and  re- 
quired a  change  of  cars,  without  giv- 
ing to  the  passenger  any  evidence 
of  the  right  of  passage,  and  another 
conductor  excluded  the  passenger  for 
failure  to  exhibit  such  evidence,  as 
If  both  acts  had  been  done  by  one 
conductor.  Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  676,  44 
P  820,  32  LRA  193  (where.  In  an 
able  opinion,  after  an  exhaustive  re- 
view of  the  authorities,  the  court 
said:  "It  is  contended  by  the  ap- 
pellant that,  as  the  plaintiff  left  the 
car  at  East  Riverside,  In  accordance 
with  the  previous  directions  of  the 
conductor,  and  no  personal  violence 
was  used  or  displayed  towards  her, 
her  only  right  of  action  Is  for  a 
breach  of  the  defendant's  contract  to 
carry  her  to  San  Diego,  and  that  the 
extent  of  her  recovery  therefor  is 
the  price  paid  for  the  second  ticket, 
and  a  reasonable  compensation  for 
the  loss  of  time  sustained  by  her. 
The  plaintiff's  right  of  action  against 
the  defendant  is  not,  however,  lim- 
ited to  the  breach  of  its  contract  to 
carry  her  to  San  Diego,  but  Includes 
full  redress  for  the  wrongs  sustained 
by  her  by  reason  of  the  defendant's 
violation  of  the  obligations  which  it 
assumed  in  entering  into  such  con- 
tract If  she  was  wrongfully  pre- 
vented by  the  defendant  from  com- 
pleting the  passage  to  San  Diego,  for 
which  it  had  contracted  with  her, 
she  could  either  bring  an  action  sim- 
ply for  the  breach  of  this  contract, 
or  she  could  sue  it  In  tort  for  its 
violation  of  the  duty  as  common  car- 
rier, which  it  assumed  upon  entering 
into  such  contract  .  .  .  The 
complaint  in  the  present  case  is  not 
-merely  for  the  breach  of  the  con- 
tract, nor  is  it  merely  for  the  wrong 
committed  in  excluding  her  from  the 
car,  but  it  is  to  recover  the  damages 
sustained  by  her  by  reason  of  the 
wrongful  acts  committed  by  the  de- 
fendant In  the  violation  of  its  con- 
tract. It  is  In  the  nature  of  an  ac- 
tion on  the  case,  arising  out  of  the 
conduct  of  the  defendant  in  wrong- 
fully depriving  her  of  her  ticket,  and 
thereafter,  by  reason  of  such  wrong- 
ful act,  excluding  her  from  Its  car, 
and  refusing  to  carry  out  its  con- 
tract.   Although  her  action  Is  for  the 


conduct,  'the  wrong  which  produced 
that'  result  was'  twofold— depriving 
her  of  the  evidence  of  its  contract 
to  carry  her  to  San  Diego,  and  after-- 
wart  excluding"  her  from  its  car  for- 
failure  to  produce  the  evidence  of 
which  it  had  wnonsfullyi  deprived, 
her.  For  the  purpose,  of  giving  her. 
this  right,  of  action,'  H,  is  immaterial 
that  these  different  acts  were  by. 
different  agents  of  the  defendant  If  • 
the  conductor  wh'6  took'  up  the  ticket 
had  himself.  at  a  >  subsequent  point, 
in  the  trip,  excluded/her  for  failure 
to  exhibit  it  the  BaSirfiy  of  the  de- 
fendant would,  not  be'  questioned.' 
Its  liability  Is  the  same,  notwith- 
standing, for  , its  own  convenience,  it 
has  intrusted,  the  management  of,  its . 
train  to  different  conductors").  (2). 
Where  plaintiff  purchased  through 
transportation  to  a  ..destination  to' 
reach  which  It  was,  necessary  to 
change,  and  the  conductor  on  the 
first  train  neglected  to  return  his. 
ticket,  he  having  ,no  money.'  and, 
when  the  conductor  At  the  second 
train  asked  for  his  fare,  vainly  at- 
tempting to  borrow  from  men  who 
had  been  on  the  first  train  with  him. 
It  was  negligence  on  the  conductor's 
part  not  to  have  satisfied  himself  by. 
Inquiring  of  Such  men.  whether  plain- 
tiff had  been  bh  the  train  with  them 
before  reaching  the  changing  point; 
before  ejecting  plaintiff.  Sawyer  v. 
Norfolk  Southern  R.  Co.,  171  N.  C.  IS, 
86  SB  166, 

,36.  Moore  v.  Central  of  Georgia. 
R.  Co.,  1  Ga.  A.  614,  68  SB  63;  LouW- 
ville.  etc.,  R.  Co.  v.  Conrad,  4  Ind.  A. 
88,   30  NE  406. 

37.  Ga. — East  Tennessee,  etc.  R. 
Co.  v.  King,  88  Ga.  443,  11  SB  708: 
Georgia  R.,  etc.  Co.  v.'  Dougherty,  88 
Ga.  744,  12  SE  747,  22  AmSR  499. 

Mich. — Rouser  v.  North  Park  St 
R.  Co.,  97  Mich.  665,  56  NWS37  (frag- 
ment of  ticket  sufficient  to  show  that 
It  was  genuine,  and  If  whole  would, 
entitle  the  passenger  to  transpor- 
tation). 

Minn. — Krueger  v.  Chicago,  etc., 
R.  Co.,  68  Minn.  44S,  71  NW  «88,  64 
AmSR  487. 

Miss. — Alabama,  etc,  R.  Co.  v. 
Holmes,  75  Miss.  371.  23  S  187. 

N.  Y. — Homtston  v.  Long  Island  R. 
Co.,   3   Misc.   342.  22  NYS   738. 

Pa. — Laird  v.  Pittsburg  Tract  Co.. 
166  Pa.  4.  3  A  51. 

38.  Yorton  v.  Milwaukee,  etc.,  R-. 
Co.,  64  Wis.  234.  11  NW  482,  41  AmR 
23.     See  generally  supra  |  1182. 

[a]  tap  check  Instead  of  atop- 
over  check  given  passenger^ — Where' 
a  passenger  asked  the  proper  con- 
ductor for  a  stop-over  check,  and, 
through  the  conductor's  fault  re- 
ceived Instead  only  a  trip  check,  the 
second  conductor  could  still  demand 
fare,  and  on  the  passenger's  failure 
to  pay  it.  could  eject  him.  Yorton  v. 
Milwaukee,  etc.,  R.  Co.,  64  Wis.  234, 
11  NW  482.  41  AmR  23. 

39.  Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  26  NE  489;  Lake  Brie,  etc., 
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a  case  only  where  he  boards  the  car  to  make  the  re- 
turn trip  in  ignorance  of  the  mistake  of  the  con- 
ductor on  the  going  trip,  and  where  his  failure  to 
discover  that  such  mistake  has  been  made  was  not 
due  to  his  own  negligence,40  and  that  the  conductor 
is  not  bound  to  accept  the  passenger's  statement 
that  the  first  part  of  the  ticket  was  by  mistake  taken 
np  by  the  other  conductor." 
'  Defective  or  invalid  transfers.43  According  to 
some  authorities,  where  a  passenger  on  a  street  car, 
through  nystake  or  negligence,  is  given  a  transfer 
which  does  not  entitle  him  to  ride  over  the  connect- 
ing line,  the  conductor  of  the  connecting  line  may 
refuse  to  honor  his  transfer  or  to  accept  his  explan- 
ation and  may  eject  him  from  the  car,  the  passen- 
ger's remedy  being  not  by  refusing  to  pay  fare  and 
resisting  ejection,  but  by  leaving  the  car,  or  paying 
a  new  fare  and  seeking  redress  against  the  company 
for  breach  of  its  contract  to  give  a  proper  transfer, 
particularly  where  he  knows  of  the  defective  char- 
acter of  his  transfer  when  he  enters  the  second  car.*4 
By  other  authorities,  however,  this  rule  has  been  re- 
pudiated as  unjust  and  unreasonable,  and  the  better 
rule  is  held  to  be  that  in  such  a  case  the  conductor 


on  the  connecting  line  must  accept  the  passenger's 
reasonable  explanation,  and  if  he  refuses  so  to  do 
and  ejects  the  passenger  on  his  refusal  to  pay  a 
second  fare,  the  carrier  becomes  liable  for  all  dam- 
ages proximately  resulting  from  such  wrongful 
ejection;45  and  where  a  passenger  accepts  a  trans- 
fer in  good  faith,  he  is  not  bound  to  stop  and  ex- 
amine it  to  see  that  no  mistake  has  been  made,  but 
has  a  right  to  assume  that  the  conductor  has  given 
him  a  proper  transfer.4*  Where  a  transfer  has  two 
punches,  one  correct  and  the  other  showing  it  to  be 
invalid,  as  being  too  old,  the  conductor  has  no  right 
to  treat  the  transfer  as  old  and  ignore  the  correct 
time  punched  thereon,  and  the  company  is  liable 
for  the  passenger's  ejection.47 

[,  1187]  Qt.  Payment  or  Tender  of  Fare  to  Pre- 
vent Ejection — 1.  Before  Steps  Taken  for  Ejec- 
tion.4* If,  before  any  steps  are  taken  by  the  em- 
ployees in  charge  of  the  train  to  eject  the  passenger 
for  noncompliance  with  the  rule  as  to  paying  fare 
or  producing  a  ticket,  the  passenger  tenders  the 
fare,  or  otherwise  shows  himself  able  and  willing  to 
comply  with  the  rules  and  regulations  of  the  car- 
rier, he  cannot  be  ejected.49    It  has  been  held  that 


R.  Co.  ▼.  Fix,  88  Ind.  881.  46  AraR 
464;  Philadelphia,  etc.,  R.  Co.  v. 
Rica,  «4  Md.  (3,  21  A  »7;  Kansas 
City.  etc.  R.  Co.  v.  Riley.  68  Miss. 
765.  9  8  443,  24  AmSR  309.  13  LRA 
38;   Baltimore,  etc..   R.  Co.   v.   Bam- 


brey.    (Pa.)   16  A  67. 

40.     Wiggins  v.  KL._.    ._ .    . 

89 '  NYS    768;    Harrison    v.    Pennsyl 


gins  v.  Kin?.  91  Hun  340, 


vania  R.  Co..  118  NYS  1022. 

[a]  Knowledge  of  mistake. — A 
passenger  cannot  recover  for  an 
ejection  when,  holding  a  round  trip 
excursion  ticket,  and  knowing-  that 
the  conductor  of  the  outgoing  train 
had  canceled  the  return  coupon,  he 
presents  such  coupon  for  a  return 
passage,  and  the  conductor,  In  obedi- 
ence   to    the    rule    of    the    company. 


ejects    him    on    his    refusal    to    pay 

"  ~    Co., 

pp.  Dlv.  733,  121  NTS  458. 
[b]    Breach  of  contract. — The  pas- 


fare.     Mullin  v.   Long  Island  R. 
136  App.  Div.  733,  121  NYS  £58. 


aenger  can  sue  for  the  breach  of  con- 
tract, but  not  as  for  a  tortious  act  In 
such  a  case,  because  the  ticket,  pre- 
senting a  going"  coupon  for  a  re- 
turn trip,  was  void  on  Its  face.  Har- 
rison v.  Pennsylvania  R.  Co.,  118 
NYS  1022. 

41.  Van  Dusan  v.  Grand  Trunk  R. 
Co..  SIT  Mich.  439,  56  NW  848,  37 
AmSR  354. 

42.  See  -generally  supra  1  1178. 
And  see  supra  |  1185  text  and  notes 
28    30    31 

43.  'Ark.— Little  Rock  R.,  etc..  Co. 
v.  Ooerner,  80  Ark.  168,  95  SW  1007, 
7  LRANS  97  and  note,  10  AnnCas 
273  and  note  [diet  St.  Louis,  etc„ 
R.  Co.  v.  Baty,  88  Ark.  282,  114  SW 
218J. 

.  Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087,  118 
AmSR  132,  6  AnnCas  943. 

P.  C. — Capital  Tract.  Co.  v.  Brln- 
ley.  43  App.  430. 

111.— Klley  v.  Chicago  City  R.  Co., 
189  III  384,  59  NE  794,  82  AmSR 
460,  62  LRA  626   [all  90  111.  A.   275]. 

Mass. — Crowley  v.  Fltchburg,  etc., 
R.  Co.,  186  Mass.  279.  70  NE  56; 
Bradshaw   v.   South   Boston   R.   Co., 

135  Mass.  407,  46  AmR  481. 

Mich. — Mahoney  v.  Detroit  St.  R. 
Co..  93  Mich.  612,  63  NW  793,  32  Am 
SR  528.  18   LRA  336. 

Nebr. — Jones  v.  Omaha,  etc.,  R. 
Co..  96  Nebr.  798,  146  NW  969. 

N.  T. — Weber  v.  Rochester,  etc., 
R.  Co.,  145  App.  Div.  84,  129  NTS 
304;  Brown  v.  Brooklyn,  etc..  R.  Co., 

136  App.  Dlv.  690.  121  NYS  445; 
Goodman  v.  New  York  R.  Co.,  88 
Misc.  96,  150  NTS  702;  Daniel  v. 
Brooklyn  Heights  R.  Co.,  67  Misc. 
78,  121  NTS  677.  But  see  Jacobs  v. 
Third  Ave.  R.  Co.,  71  App.  Div.  199, 


76  NTS  679,  10  NTAnnCas  462  [rev 
34  Misc.  512,  69  NTS  981]  (holding 
that,  where  one  is  ejected  from  a 
street  car  because  the  hour  was  not 
correctly  punched  In  his  transfer 
ticket,  a  regulation  of  the  company 
making  such  a  transfer  worthless  is 
no  defense  to  an  action  for  the  ejec- 
tion); Muckle  v.  Rochester  R.  Co.,  79 
Hun  32,  29  NYS  732  (holding  the 
passenger  entitled  to  recover  for  the 
wrongful  ejection);  Kenney  v.  New 
York  R.  Co.,  90  Misc.  672.  164  NYS 
151  (holding  that  the  conductor  of 
a  street  railroad  company,  receiving 
a  passenger  from  another  line  with 
which  it  had  a  transfer  agreement, 
was  charged  with  knowledge  of  Its 
own  schedules,  and  was  bound  to 
give  due  consideration  to  the  pas- 
senger's statement  that  a  transfer 
S resented  by  him  shortly  after  an 
our  at  which  it  was  marked  to  ex- 
pire was  given  to  him,  but  shortly 
before  the  time  limited,  and  that  the 
time  expired  while  he  was  waiting 
at  the  transfer  point,  and  It  was  lia- 
ble for  ejecting  him  for  refusal  to 
pay  fare). 

44.  Nicholson  v.  Brooklyn  Heights 
R.  Co..  118  App.  Div.  13,  103  NYS 
310.        ' 

46.  Ga. — Georgia  R.,  etc.,  Co.  ▼. 
Baker,  125  Ga.  562,  54  SE  639.  114 
AmSR  246,  7  LRANS  103,  6  AnnCas 
484. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Wilson,  161  Ind.  163,  66  NE  960.  67 
NE  993,  100  AmSR  261;  Indiana  R. 
Co.  v.  Orr,  41  Ind.  A.  426,  84  NE 
32;  Citizens  St.  R,  Co.  v.  Clark.  S3 
Ind.  A,  190.  71  NE  63,  104  AmSR 
249. 

Minn. — Morrill  v.  Minneapolis  St. 
R,  Co.,  103  Minn.  362,  116  NW  396, 
123  AmSR  841;  Appleby  v.  St.  Paul 
City  R.  Co..  64  Minn.  169,  66  NW 
1117,   40  AmSR   308. 

N.  J. — Perine  v.  North  Jersey  St. 
R.  Co.,  69  N.  J.  L.   230,   54  A  799. 

Oh. — Cleveland  City  R.  Co.  v.  Con- 
ner, 74  Oh.  225,  78  NE  376.  6  Ann 
Cas  941. 

Pa. — Golden  v.  Pittsburg  R.  Co., 
28  Pa.  Super.  318.  But  see  Anderson 
v.  Union  Tract.  Co.,  1  Pa.  Dlst.  41 
(holding  that  a  street  ear  conductor 
cannot  be  expected  to  listen  to,  and 
to  decide  on,  a  passenger's  account  of 
a  disputed  transaction  relating  to  the 
sale  of  a'  transfer  ticket  by  a  con- 
ductor on  another  line,  and  that  the 
passenger  should  either  pay  his  fare 
or  walk  quietly  off  the  car  and  then 
resort  to  an  action  against  the  com- 
pany for  a  breach  of  contract). 

Tenn. — Memphis  St.  R.  Co.  v. 
Graves,  110  Tenn.  282,  75  SW  729,  100 


AmSR  803;  O'Rourke  v.  Cltisens*  St. 
R.  Co..  103  Tenn.  124,  62  SW  872.  76 
AmSR   639.   46    LRA   614. 

Wash. — Lawshe  v.  Tacoma,  R_ 
etc.,  Co.,  29  Wash.  681,  70  P  118, 
59   LRA   350. 

[a]  A  transfer-  site  Is  not  t*» 
sole  and  exclusive  evidence  of  the 
passenger's  right  to  ride.  Morrill 
v.  Minneapolis  St.  R.  Co.,  103  Minn. 
362,  116  NW  896.  123  AmSR  341. 

[b]  Illustrations.— (1)       Where 

?lalntiff  received  a  passenger's  trans- 
er  slip  from  a  conductor  on  one  of 
defendant's  street  car  lines  and  en- 
tered the  first  car  leaving  the  point 
of  transfer  within  the  time  required 
by  the  company's  rules,  but  was 
ejected  from  that  car  because  the 
conductor  on  the  other  car  had  In- 
correctly punched  the  transfer  slip 
so  as  to  entitle  plaintiff  to  a  trans- 
fer only  on  an  earlier  car.  he  may 
recover  for  his  unlawful  ejection,  and 
his  right  of  recovery  Is  not  affected 
by  the  fact  that  he  left  the  car 
without  compelling  the  conductor  to 
resort  to  force  to  expel  him.  In- 
diana R.  Co.  v.  Orr,  41  Ind.  A.  426, 
84  NE  32.  (2)  A  passenger  who  has 
been  ejected  from  a  street  car  to 
which  he  had  transferred  from  an- 
other car,  because  his  transfer 
checks  were  Improperly  punched  by 
the  conductor  of  the  first  car,  can 
recover  therefor,  where,  on  the  re- 
fusal of  the  second  conductor  to 
accept  the  transfer  checks  and  be- 
fore he  was  ejected,  he  made  a  state- 
ment to  the  conductor  showing  that 
;the  fault  in  the  tickets  was  due  to 
the  negligence  of  the  first  conductor. 
O'Rourke  v.  Cltisens'  St.  R.  Co..  103 
Tenn.  124.  62  SW  872,  76  AmSR 
689,  46  LRA  614. 

Ic]  *ne  fact  that  the  passenger 
falls  to  make  any  explanation  be- 
fore he  is  put  off  the  car  will  not 
defeat  recovery,  but  may  be  con- 
sidered as  bearing  on  the  question 
of  his  good  faith.  Cleveland  City 
R.  Co.  v.  Conner,  74  Oh.  St.  225,  78 
NE   376,    6   AnnCas   941. 

46.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  374,  115  NW  395. 
123  AmSR  841  [olt  Cycl;  Moon  v. 
Interurban  St.  R.  Co.,  86  NYS  363; 
Memphis  St.  R.  Co.  v.  Graves,  lit 
Tenn.  232,  76  SW  739.  100  AmSR 
803. 

47.  Laird  v.  Pittsburgh  Tract. 
Co..  166  Pa.  4.  31  A  61. 

48.  JPaymsnt  or ,  tender  of  far* 
generally  see  supra  II   1100-1106. 

49.  u.  S. — Gould  v.  Chicago,  etc., 
R.  Co.,  18  Fed.  165,  6  McCrary  502. 

Ala. — Seaboard  Atr  Line  R.  Co.  v.  ' 
Patrick.  10  Ala.  A.  341.  65  S  437. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by-VjOOQlC 


§  1187] 


CARRIERS 


[10  0.  J.]     749 


the  duty  of  tendering  fare  in  such  a  case  is  on  the 
passenger  without  a  demand  by  the  conductor;90  but 
where  a  conductor,  after  accepting  a  pass  from  a 
person  not  entitled  to  ride  thereon,  withdraws  such 
acceptance,  as  he  is  bound  by  statute  to  do,  he 
should  not  eject  such  person  until  he  has  given -him 
a  reasonable  opportunity  to  pay  his  fare,  and  this 
has  also  been  held  to  be  true  where  a  passenger  ten- 
ders a  ticket  void  on  its  face.52  An  ejection  is 
wrongful  where  the  train  stops  at  a  regular  stopping 
place,  and  before  the  passenger  is  ejected  he,  or 
some  one  in  his  behalf,  tenders  the  fare;"  or  where 
the  passenger  gets  off  at  a  regular  station  and  gets 
a  ticket  and  enters  the  train  again  and  tenders  the 
amount  of  fare  due  for  passage  up  to  that  point.*4 


Ark. — Kansas  City,  etc.,  R.  Co.  T. 
Holden.  86  Ark.  602.  53  SW  45. 

D.  C. — Capital  Tract.  Co.  v.  Brln- 
ley.   43  App.  430. 

Ga. — Georgia  Southern,  etc^,  R.  Co. 
r.  Asmore.  88  Ga.  529,  16  SE  13,  16 
LRA  63;  South  Carolina  R  Co.  v. 
Nix.   68  Ga.   672. 

111. — Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.  126. 

Ind. — Brown  v.  Terre  Haute,  etc„ 
Tract.  Co.,  (A.)  110  NE  70S,  113  NE 
313. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Cot- 
tong-lm.   119  SW  761. 

La. — Ford  v.  East  Louisiana  R. 
Co..    110    La.    414,   34    S   586. 

Md. — United  R.,  etc.,  Co.  v.  Hard- 
esty.  94  Md.  661,  61  A  406,  67  LRA 
275. 

Mo. — Short  v.  St.  Louis,  etc.,  R. 
Co.,  150  Mo.  A.  369,  130  SW  488. 

N.  C. — Norman  v.  East  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  346,  Ann 
Casl914D    917. 

Tex. — Fordyce  v.  Belcher,  2  Tex. 
Civ.  A.   29,  21  SW  179. 

[a]  Illustration. — Where  a  person 
boards  a  train  at  a  place  where  the 
company  does  not  receive  passengers 
and  rides  several  miles,  with  knowl- 
edge of  the  conductor  who  does  not 
eject  him  as  a  trespasser,  and  the 
conductor  demands  his  fare  for 
transportation,  the  latter  has  no 
right  to  eject  him  for  nonpayment 
of  fare,  where,  before  the  conductor 
took  any  steps  to  eject  him,  he  pro- 
duced money  and  offered  to  pay,  as 
the  conductor  has  elected  to  treat 
him  as  a  passenger.  Kansas  City, 
etc.,  R.  Co.  v.  Holden,  66  Ark.  602, 
53    SW    45. 

60.  Seaboard  Air  Line  R.  Co.  v. 
Patrick,  10  Ala.  A.  341,  66  S  437: 
United  R.,  etc.,  Co.  v.  Hardest?,  94 
Md.    661.   51   A  -406,   57   LRA  276. 

[al  DlnstratioBu— Where  an  initial 
carrier  sold  plaintiff  a  ticket  for 
interstate  transportation  over  a  pro- 
hibited route,  and  the  ticket  was  re- 
fused by  a  connecting  carrier  for 
that  reason,  plaintiff  having  suffi- 
cient funds  with  which  to  pay  fare 
over  such  portion  of  the  route,  It  was 
his  duty  so  to  do  and  avoid  ejec- 
tion to  reduce  his  damages,  and 
hence  he  could  not  recover  for  delay 
and  added  expense"  resulting  from  his 
ejection  and  return  to  a  junction 
point  from  which  he  subsequently 
resumed  his  Journey.  Seaboard  Air 
Line  R.  Co.  v.  Patrick,  10  Ala.  A.  841, 
66  8   437. 

81.  Louisville,  etc.,  R.  Co.  v. 
Dawson,  11  Ala.  A.  621,  66  S  905. 

Opportunity  to  pay  fare  or  pro- 
duce ticket  see  generally  supra 
i  1174. 

63.  Capital  Tract  Co.  v.  Brinley, 
43  App.   (D.  C.)  430. 

[a]  {Masons  for  i  ills.  "Realising 
the  proneness  of  the  traivellng  publio 
to  carelessness,  the  courts  have 
adopted  the  very  reasonable  rule  that 
if  a  passenger  tenders  a  ticket  void 
on  its  face,  he  must  be  given  a  rea- 
sonable opportunity  to  pay  lawful 
fare  before  he  may  be  considered  a 
trespasser.  In  other  words,  the  con- 
ductor, at  least  In  the  absence  of 
convincing  evidence  to  the  contrary; 
may  not  assume  that-  he  is  actios;  in 


bad  faith  until  he  has  been  informed 
that  his  ticket  is  not  good  and  has 
failed,  within  a  reasonable  time,  to 
pay  his  fare.  But,  after  notice,  he 
must  seasonably  elect  whether  he 
will  pay  his  fare  and  receive  the 
privileges,  of  a  passenger,  or  leave 
the  car  as  a  trespasser."  Capital 
Tract.  Co.  v.  Brinley,  43  App.  (D.  C.) 
430    438 

63.  O'Brien  v.  Ne*r  York  Cent., 
etc..  R.  Co.,  80  N.  T.  236:  Guy  v.  New 
York,  etc..  R.  Co.,  30  Hun  (N.  Y.) 
399;  Gulf,  etc..  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  A.  603.  96  SW  640. 

[a]  Illustration. — Where  a  pas- 
senger is  told  by  the  conductor  that 
his  ticket  is  not  good  and  that  he 
will  have  to  pay  his  fare  or  get  off, 
and  be  gets  off  the  train  at  its  regu- 
lar stopping  place  without  making 
an  effort  to  get  the  money  or  pay  his 
fare,  but  before  the  train  starts  tells 
the  conductor  he  can  get  the  money 
if  he  will  allow  him  to  get  back  on 
the  train,  but  the  conductor  refuses 
to  allow  him  to  reenter  the  train,  he 
is  entitled  to  damages  for  the  ejec- 
tion. Gulf,  etc.,  R.  Co.  v.  Bunn,  41 
Tex.  Civ.  A.   603,  96  SW  640. 

84.  Stone  v.  Chicago,  etc,  R  Co., 
47  Iowa  82,  29  AraR  458;  Louisville, 
etc.,  R.  Co.  v.  Breckinridge,  99  Ky.  1, 
34  SW  702.  13  KyL  1303;  Nelson  v. 
Long  Island  R.  Co.,  7  Hun  (N.  Y.) 
140;  Pickens  v.  Richmond,  etc.,  R. 
Co..  104  N.  C.  312,  10  SE  566. 

Payment  of  hack  fare  generally 
see  supra  J  1105;  infra  5  1189. 

68.  Gould  v.  Chicago,  etc.,  R.  Co., 
5  McCrary  S02.  18  Fed.  155;  Balti- 
more, etc.,  R.  Co..  v.  Norris,  17  Ind; 
A.  189,  46  NE  654,  60  AmSR  166: 
Ford  v.  East  Louisiana  R  Co/,  110 
La.  414,  34  S   685. 

[a]  Susldency  of  provocation^— 
The  fact  that  plaintiff,  after  he  had 
tendered  to  the  conductor  the  amount 
of  fare  to  A,  and  the  conductor  had 
asked  where  in  hell  he  was  going 
and  had  told  him  that  the  train  did 
not  stop  at  A,  said  that  he  guessed 
It  did,  that  he  had  ridden  on  the  train 
before,\  and  that  on  another  occasion 
said  conductor  had  accepted  a  cash 
fare  from  him,  without  giving  him  a 
receipt  therefor,  and  had  stopped  the 
train  for  him  at  A,  was  not  suffi- 
cient provocation  to  authorize  the  ex- 
pulsion of  plaintiff  after  he  had  tend- 
ered fare  to  the  first  regular  stop- 
ping station.  Baltimore,  etc.,  R.  Co. 
v.  Norris.  17  Ind.  A.  189,  46  NE  664. 

[b]  Scalping  tickets  on  train-— 
Where  a  person  is  in  the  employ  of 
a  connecting  line,  and  because 
thereof  is  permitted  to  ride  free  on 
the  trains  of  the  other  company,  and 
is  warned  not  to  traffic  in  the  excur- 
sion tickets  of  the  company,  and 
disregarding  this  warning  is  detected 
in  scalping  tickets  on  the  train,  the 
conductor  might  be  Justified  in  stop- 
ping the  train  and  putting  him  off, 
even  though  he  offered  to  pay  the 
fare.  Ford  v.  East  Louisiana  R.  Co., 
110  La.  414,  34  S  585.  See  also  supra 
I   1169. 

68.  Southern  Kansas  R.  Co.  v. 
Wallace.   (Tex.  Civ.  A.)   162  SW  878. 

67.  McGhee  v.  Cash  In.  (Ala.)  40 
S  tZ:  Pennsylvania  County  •v.-Bray. 
1£6-  -ind.  v239.    tic  f&b.  *&;.  Short:  y. 


But  even  though  a  passenger  has  tendered  full  fare, 
after  a  violation  of  the  rules  as  to  paying  fare  or 
producing  a  ticket,  and  threat  of  ejection,  his  mis- 
conduct may  be  such  as  to  amount  to  a  forfeiture 
of  his  right  to  remain  on  the  train  so  that  the  con- 
ductor may  properly  eject  him." 

When  tender  not  necessary.  A  formal  tender  is 
not  necessary,  in  order  to  make  an  ejection  wrong- 
ful, where  the  conductor  indicates  that  he  cannot, 
or  will  not,  accept  it  M  or  where  he  has  refused  to 
receive  a  valid  ticket;57  and  where  a  passenger  has 
paid  or  tendered  the  proper  fare  or  has  produced  a 
proper  ticket,  he  need  not  pay  or  tender  a  second 
fare,  but  may  stand  on  his  rights  and  recover  for 
his  ejection,™  and  in  some  jurisdictions  this  rule 

St.  Louis,  etc.,  R.  Co.,  160  Mo.  A. 
869,  180  SW  488:  Arnold  v.  Rhode 
Island  Co..  28  R.  I.  118,  163,  66  A  60, 
125  AmSR  721. 

Ga]  Where  a  passenger  has  a 
right  to  be  carried  on  Us  ticket,  he 
may  insist  on  being  so  carried,  and 
if  he  is  ejected  he  is  entitled  to  re- 
cover the  damages  sustained  thereby, 
although  he  might  take  the  other 
course  and  pay  his  fare,  rather  than 
be  ejected,  and  then  recover  such 
damages  as  he  sustains  in  that  event: 
Pennsylvania  County  v.  Bray,  125 
Ind.   229.   25   NE  439. 

[b]  Where  before  boarding  a 
train,  an  ejeoted  passenger  presented 
his  ticket  to  the  brakeman  whose  duty 
It  was  to  inspect  It,  and  was  passed 
into  the  train  as  if  he  held  valid 
transportation,  and  the  ticket  Itself 
did  not  suggest  otherwise,  he  was 
justified  In  believing  that  it  was 
good  on  the  portion  of  the  road  on 
which  he  was  traveling,  and,  so  be- 
lieving, he  was  within  his  legal 
rights  wben  he  parleyed  with  the 
conductor  about  the  validity  of  his 
ticket,  and  did  not  tender  the  money 
for  his  fare  on  the  first  demand. 
Short  v.  St.  Louts,  etc.,  R  Co.,  160 
Mo.  A.  359,  130  SW  488. 

68.  U.  S. — Pennsylvania.  Co:  v, 
Lenhart,  120  Fed.  61.  66  CCA  467.  .   . 

Ala. — McGhee  v.  Cash  In,  40  S  63. 

Cal. — Elser  v.  Southern  Pac  Co, 
7  Cal.  A.  498,  94  P  862.  , 

Ga. — Atlanta  Cons:  St.  R.  Co.  v. 
Keeny,  99  Ga.  266,  35  SE  .  629,  33 
LRA  824. 

111. — Chicago  Union  Tract. "  Co:  v', 
McClevey,  126  111.  A.  21.  But  see 
Malmgren  v.  Aurora,  etc..  R.  Co.,  193: 
111.  A.  241;  Chicago  v.  Glersch,  189 
111.  A.  632  (both  holding  that  the 
passenger  should  pay  the  second 
fare,  and  then  bring  action). 

Mich. — Burnham  v.  Detroit,  etc.; 
R  Co.,  168  Mich.  55,  138  NW  952, 
AnnCasl913B  1204  and  note;  Cham- 
berlain v.  Lake  Shore,  etc.,  R.  Co., 
110  Mich.  614,  68  NW  423. 

N.  Y. — Raynor  v.  New  York,  etc.. 
Tract.  Co.,  86  Misc.  201,  149  NYS 
151  [rev  on  other  grounds  166  App. 
DIv.  927  mem..  161  NYS  4171. 

N.  C. — Sawyer  v.  Norfolk  South- 
ern R.  Co.,  171  N.  C.  13,  83  SE  166; 
Harvey  v.  Atlantic  Coast  Line  R.  Co., 
153  N.  C.  667.  69  SE  627. 

Oh. — Ann  Arbor  R.  Co.  v.  Amos. 
85  Oh.  St.  300,  97  NE  978,  48  LRANS 
587;  Cincinnati  Northern  Tract.  Co. 
v.  Rosnagle.  84  Oh.  St  310,  95  NE 
884.  35  LRANS1912C  1030,  AnnCas 
1912C  639. 

S.  C. — McKeown  v.  Southern  R. 
Co..  98  S.  C.  338,  82  SE  437. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Dyer, 
43  Tex.  Civ.  A.  98.  95  SW  12;  Gulf, 
etc.,  R.  Co.  v.  Copeland,  17  Tex.  Civ. 
A.  55.  42  SW  239. 

Wash. — Sprenger  v.  Tacoma  Tract 
Co..  15  Wash.  660,  47  P  17,  43  LRA 
706   and   note. 

[a]  Seasons  for  role. — "When  a 
passenger  Is  about  to  be  wrongfully 
ejected  from  the  train,  it  is  not  in- 
cumbent upon  him  to  prevent  the 
wrong  by  paying  money  which  the 
carrier's  servant  has  no  right  to  ex- 
act. "  He  "  ls~  not  -reiralred  to  -submit 
.to  'imposition,,  or:  to.  buy  .again  his 
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is  in  effect  prescribed  by  statute.**  So  where  the 
conductor  demands  more  than  the  fare  which  the 
passenger  should  be  required  to  pay,  the  passenger 
need  not  tender  the  right  amount,  but  may  refuse 
to  pay  the  amount  demanded,  and,  if  ejected,  may 
recover  damages.80 

Where  a  passenger  tenders  an  insufficient  amount, 
stating  that  he  will  not  pay  more,  and  the  conductor 
takes  out  the  fare  to  an  intermediate  station  and 
returns  the  .balance,  the  passenger  is  entitled,  on 
reaching  such  station,  to  pay  the  fare  demanded 
from  that  point, to  his  destination  and  to  continue 


his  journey.*1 

[$  1188]  2.  After  Step*  Taken  for  Ejection. 
Where  a  person  seeking  transportation  has  refused 
to  comply  with  the  rules  of  the  carrier  as  to  pay- 
ment of  fare  or  production  of  ticket  or  otherwise, 
he  eannot  entitle  himself  to  transportation,  and  thus 
make  his  subsequent  ejection  wrongful,  by  tendering 
compliance,  after  the  employees  of  the  carrier  have 
taken  steps  to  eject  him,  such  as  by  stopping  the 
train,  signaling  for  it  to  stop,  or  the  like,  except 
where  his  refusal  has  been  made  in  good  faith,  and 
not  with  any  intention  of  avoiding  the  payment  of 


right  to  remain  on  the  train  to  his 
destination.  ...  If  this  were  not 
so,  carriers  would  be  above  the  law, 
because  there  could  never  be  punish- 
ment -exacted  for  a  wrongful  viola- 
tion of  the  contract  of  carriage.  If 
It  be  said  that  the  passenger  could 
pay  the  money  and  recover  it  back, 
this  would  not  right  the  wrong,  be- 
cause he  could  not  afford  to  pay 
counsel's  fees  and  bear  the  expenses 
of  litigation  for  so  small  a  sum.  It 
would  De  fairer  to  say  that,  in  cases 
of  doubt,  the  carrier  should  carry 
the  passenger  to  his  destination  and 
sue  him  to  recover  the  fare  which  he 
should  have  paid.  But  neither  is  re- 
quired to  do  this.  Each  party  can 
stand  upon  his  rights,  If  .  he  so 
chooses.'  Sawyer  v.  Norfolk  South- 
ern R.  Co..  171  N.  C.  IS,  15,  86  SB 
166. 

[b]  Duty  to  reduce  damages*— 
Where  a  passenger  tenders  the  con- 
ductor the  lawful  amount  ot  fare, 
he  Is  under  no  duty  to  pay  addi- 
tional fare  unlawfully  demanded,  or 
to  get  off  the  train  at  an  Inter- 
mediate station  and  buy  a  ticket  in 
order  to  reduce  the  damages  that 
might  result  from  his  ejection  from 
the  train.  Gulf,  etc.,  R.  Co.  v.  Dyer, 
43  Tex.  Civ.  A.  93,  95  SW  12. 

[c]  Duty  to  borrow  mousy  to  pay 
fax*. — A  passenger  who  has  sur- 
rendered his  ticket,  and  who  Is  called 
on  to  pay  a  second  time,  need  not, 
to  avoid  ejection  from  the  train, 
go  among  his  friends  on  the  train  to 
endeavor  to  borrow  money  to  pay 
the  fare.  Light  v.  Detroit,  etc.,  R. 
Co..  165  Mich.  433,  130  NW  1124,  34 
LRANS  -282. 

[df  Befnsal  to  pay  literal  aadi- 
tlonal  fac*. — The  fact  that  a  street 
car  passenger  refuses  to  comply  with 
a  demand  for  an  illegal  additional 
fare,  instead  of  paying  and  suing  for 
the  statutory  penalty,  and  resists 
ejection  for  such  nonpayment,  does 
not  preclude  her  from  recovering 
damages  for  such  ejection.  Raynor 
v.  New  York,  etc.,  Tract.  Co.,  86 
Misc.  201,  149  NTS  151  [rev  on  other 
grounds  166  App.  Dlv.  927  mem,  151 
NTS   4171. 

fe]  signing'  and  Mf^tlflftatlftu ■ — 
Where  a  passenger  is  entitled  to  pas- 
sage on  the  ticket  presented  by  him, 
although  his  name  Is  signed  thereto 
by  another,  the  provision  that  It  be 
signed  by  him  having  been  waived, 
and  he  is  unable  satisfactorily  to 
Identify  himself,  and  a  cash  fare  Is 
wrongfully  demanded,  he  need  not 
pay  ft  or  leave  the  train,  but  may 
stand  on  his  right  and  recover  for  his 
ejection.  •  Elser  v.  Southern  Pac.  Co., 
7   Cat.   A.    493.   94   P   862. 

59.     See    statutory    provisions. 

[a]  In  Worth  Carolina  under 
Revisal  (1906)  f  2611.  where  a  pas- 
senger who  bad  paid  his  fare  was 
wrongfully  ejected  for  inability  to 
produce   a    ticket,   he    was    under    no 


duty  to  prevent  expulsion  by  again 
paying  his  fare.  Sawyer  v.  Nor- 
folk Southern   R.    Co.,   171    N.   C.   18, 


86  SE  166. 

SO.  Lake  Erie,  etc.,  R.  Co.  v. 
Mays.  4  Ind.  A.  413.  30  NE  1106: 
Chicago  St.,  etc.,  R.  Co.  v.  Graham.  3 
Ind.  A.  28,  29  NE  170,  50  AmSR  256; 
Curtis  v.  Louisville  City  R.  Co.,  94 
Ky.  573.  23  SW  363,  15  KyL  361,  21 
LRA  649;   Wllsey  v.   Louisville,  etc.. 


R.  Co.,  83  Ky.  611,  7  KyL  498;  Adams 
v.  Union  R.  Co.,  21  R  I.  134.  42  A 
515,  44  LRA  278.  Compare  Sage  v. 
Evansvllle,  etc.,  R.  Co.,  134  Ind.  100, 
33  NE  771;  Toledo,  etc..  R.  Co.  v. 
Wright,  68  Ind.  586.  34  AmR  277 
(both  cases  holding  that,  where  a  pas- 
senger failed  to  purchase  a  ticket,  or 
to  ascertain  the  rules  in  regard  to 
the  payment  of  fare  on  the  train,  he 
was  In  fault,  and  when  the  conduc- 
tor demanded  more  than  what  the 
?assenger  supposed  was  the  regular 
are,  he  should  have  paid  the  money 
and  Investigated  the  matter  after- 
ward, and  that  on  his  refusal  so  to  do 
the  conductor  was  fully  authorised 
and  justified  in  putting  him  off  at  a 

filace  not  dangerous  to  bis  life  or 
Imb,  and  that  evidence  as  to  the  good 
faith  and  honesty  of  such  passenger 
could  not  be  material). 

61.     Chicago,  etc.,  R.  Co.  v.  Bryan, 

90  111.  126. 

ea.  V.  S. — Missouri,  etc..  R.  Co.  v. 
v.  Smith.  152  Fed.  608,  81  CCA  598, 
10  AnnCas  939  and  note;  Harrison  v. 
Pink,  42  Fed.  787.  * 

D.  C— Capital  Tract.  Co.  v.  Brln- 
ley,  48  App.  430. 

Ga. — Georgia  Southern  R.  Co.  v. 
Asmdre,  88  Ga.  529,  15  SE  13,  16 
LRA  68. 

111. — Illinois  Cent.  R.  Co.  v.  Bauer, 
66  111.  A.  124. 

Iowa. — Hoffbauer  v.  Delhi,  etc.,  R 
Co.,  62  Iowa  842,  3  NW  121.  85  AmR 
278. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Dwells,  44  Kan.  394,  24  P  500;  Atchi- 
son, etc.,  R.  Co.  v.  Gants,  28  Kan. 
608.   17   P  64,   5   AmSR  780. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Friend,  159  Ky.  778.  782,  169  SW  509, 
LRA1915C  148  felt  Cyc];  Louisville. 
etc.,  R.  Co.  v.  Cottenglm,  104  SW 
280,  31  KyL  871.  13  LRANS  624. 

Md. — Garrison  v.  United  R.,  etc, 
Co..  97  Md.  347,  56  A  371,  99  AmSR 
462. 

Mass. — O'Brien  v.  Boston,  etc.,  R. 
Co.,  15  Gray  20,  77  AmD  847. 

Miss. — Mulllns  v.  Illinois  Cent.  R. 
Co.,  93  Miss.  184,  46  S  629.  136  AmSR 
542. 

Mo. — Beck  v.  Qulncy,  etc.,  R.  Co.. 
129  Mo.  A.  7,  108  SW  132.  In  this 
state  although  the  conductor  has 
signaled  the  engineer  to  stop  the 
train  and  has  commenced  the  ejec- 
tion of  a  passenger  who  merely 
offered  to  pay  his  fare  without  an 
actual  tender  thereof,  his  rights  may 
be  reinstated  if  he  actually  tenders 
payment  before  the  ejection  Is  com- 
plete. Short  v.  St.  Louis,  etc.,  R. 
Co.,  160  Mo.  A.  359,  130  SW  488. 

N.  J. — State  v.  Campbell,  32  N.  J. 
L.  309. 

N.  Y. — Pease  v.  Delaware,  etc.,  R. 
Co.,  101  N.  Y.  367.  6  NE  87,  54  AmR 
699;  Hlbbard  v.  New  York,  etc,  R. 
Co.,  15  N.  Y.  455;  Behr  v.  Erie  R. 
Co.,  69  App.  Div.  416,  74  NTS  1007; 
Peo.  v.  Jlllison,  3  Park.  Cr.  234. 

N.  C. — Plcken  v.  Richmond,  etc., 
R.  Co..  104  N.  C.  312,  10  SE  656; 
Clark    v.    Wilmington,    etc.,    R    Co.. 

91  N.  C.  606,  49  AmR  647. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Sklllman,  39  Oh.  St.  444;  Guy  v. 
Pittsburgh,  etc,  R.  Co.,  9  OhS&CP 
23,  6  OhNP  3. 

Tenn. — Louisville,  etc.,  R.  Co.  ▼. 
Harris,  9  Lea  180,  42  AmR  668. 

Tex. — Freeman  v.  Costley,  68  Tex. 


■  Civ.  A.  288,  891,  124  SW  468  Celt 
Cyc];  Galveston,  etc..  R.  Co.  ▼.  Tur- 
ner.   (Civ.   A.)    23   SW   88. 

Wash. — Loy  v.  Northern  Pac.  R. 
Co.,  68  Wash.  S3,  39.  122  P  872  Celt 
Cyc]. 

Ont. — Fulton  v.  Grand  Trunk  R. 
Co..  17  U.  C.  Q.  B.  428. 

"The  general  rule  is  that  where  a 

fassenger  has  refused  to  tender  a 
Icket  or  to  pay  fare,  and  has  been 
In  part  ejected  from  the  train,  aa 
where  the  carrier's  servants  have 
signalled  for  the  stopping  of  the 
train  for  the  purpose  of  ejecting  the 
passenger,  the  passenger  cannot  then 
tender  a  ticket  or  offer  to  pay  fare, 
and  thus  entitle  himself  to  trans- 
portation and  thereby  render  his 
ejection  from  the  train  a  wrongful 
act."  Chesapeake,  etc.,  R.  Co.  v. 
Friend,  159  Ky.  778,  782.  169  SW 
509,    LRA1915C    148    [clt   Cyc]. 

"While  there  Is  some  contrariety 
of  opinion  respecting  the  effect  of 
a  subsequent  tender  of  compliance, 
the  better  and  prevailing  rule  is 
that,    when    the    refusal    Is    willful, 

?ersistent.  or  capricious,  or  proceeds 
rom  a  fraudulent  purpose  to  evade 
paying   for   transportation   to   which 
he    knows    he    Is    not    otherwise    en- 
titled,   the    passenger   cannot    .    .     . 
after  the  process  of  ejection  has  be- 
gun, entitle  himself  to  transportation 
and    render    the    completion  of   the 
ejection    wrongful."      Missouri,    etc., 
R.    Co.    v.    Smith.    162   Fed.    608.    611. 
81  CCA  698,  10  AnnCas  939  and  note, 
[a]     Season    for    rule.— "When    a 
passenger   by   an    Illegal    refusal    to 
pay   fare  has  rendered   it  the  duty 
of    a    conductor,    in    enforcing    the 
reasonable   rules  and  regulations   of 
the  company,  to  eject  him  from  the 
cars,  and  the  refusal  and  resistance 
of    the    passenger    continues    until 
after    force   has    been    required   and 
applied,    to    enforce    such    rule,    we 
think  he   cannot   make   the   continu- 
ance of  the  process  of  expulsion  un- 
lawful, by  an  offer  to  pay  rare  during 
Its  progress.     Having  Invited  an  ap- 
peal to  force,  the  passenger  cannot 
at  his  option,   reserve   the  privilege 
of  shielding  himself  from  Its  appli- 
cation, by  Invoking  the  protection  of 
a  contract,  the  Implied  conditions  of 
which  he  has  violated.     The  trial  of 
his  right,  in  a  manner  which  he  has 
deliberately   selected,    cannot   be  ar- 
rested by  nlm  when  Its  course  Is  not 
proceeding  to  his  satisfaction,  so  as 
to  make  Its  continuance  by  the  other 
party  unlawful."  Pease  v.   Delaware, 
etc.,    R.    Co.,    101    N.    Y.    467.    370.  5 
NE  37,  64   AmR   699. 
.    fb]     Discretion      of     ooadneter^— 
Where    the    conductor    has   begun  to 
remove   an    intruder    for   refusal  to 
pay  his  fare,  an  offer  to  pay  may  be 
accepted  or  not,  at  the  discretion  of 
the    conductor.      Galveston,    etc.,   R- 
Co.  v.  Turner.   (Tex.  Civ.  A.)  23  SW 
83. 

[c]  Where  a  passenger  has  re- 
fused to  exUfci*  fits Tttofist,  he  does 
not  regain  the  right  to  continue  his 
Journey  by  offering  to  show  his  ticket 
after  the  train  has  been  stopped  for 
the  purpose  ofputting  him  off.  Hlb- 
bard v.  New  York,  etc.,  R  Co.,  15 
N.  Y.  455. 

[d]  Overdue  transfer. — Where  a 
passenger  holding  an  overdue  trans- 
fer, which   the  conductor  refusal  to 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  nam*  title,  pace  and  note  number. 
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proper  fare.**  Thus  it  has  been  held  that  no  tender 
whatsoever  will  avail  after  steps  have  been  right- 
fully taken  to  stop  the  train  between  stations  in 
consequence  of  the  passenger's  refusal  to  pay.6* 
Nor,  after  being  ejected  from  the  train,  can  he  by 
tender  of  fare  or  ticket  entitle  himself  to  be  trans- 
ported on  that  train,*5  even  though  ihe  ejection  is  at 
a  regular  station,86  although  it  has  been  held  other- 
wise where  he  is  ejected  at  such  a  station.67 

Retaining  fare  until  after  ejection.  Where  the 
conductor  fails  to  return  the  fare  paid,  until  after 
the  ejection,  the  passenger  can,  by  a  tender  of  suffi- 


cient fare,  reimpose  on  the  company  the  duty  to 
carry  him.68 

[§  1189]  3.  Sufficiency  of  Payment  or  Tender.  In 
order  to  reimpose  the  duty  of  transportation  within 
the  meaning  of  the  above  rules,  there  must  be  a 
tender  or  payment  of  the  fare,69  and  a  mere  willing- 
ness to  pay  the  fare,  not  communicated  to  the  con- 
ductor, will  not  be  sufficient.70 

A  tender  made  by  a  third  person,  although  under 
no  obligation  to  pay  the  fare  of  the  person  to  be 
ejected,  should  be  accepted  by  the  conductor,  and 
a  subsequent  ejection  will  be  wrongful,71  provided 


Whe 


accept,  persists  In  declining  to  pay 
his  fare  until  after  the  conductor 
has  rung  his  bell  and  called  on  the 
motorman  to  assist  In  ejecting  him, 
the  passenger  becomes  a  trespasser, 
and  his  ejection  may  be  completed, 
even  If  he  then  offers  to  pay  hts  far*. 
Capital  Tract.  Co.  v.  Brlnley,  43  App. 
(D.  C.)  430. 

[e]  TJader  Canadian  statute*— 
Plaintiff  boarded  the  train  without 
a  ticket,  and  when  asked  for  his  fare 
declined  to  pay,  saying  that  he  had 
not  decided  how  far  he  was  going. 
The  conductor  told  him  that  he  must 
decide,  and  afterward,  on  hts  again 
refusing  to  pay,  the  train  was  stop- 
ped for  ejection,  when  plaintiff 
tendered  money  out  of  which  he  told 
the  conductor  to  take  his  fare.  The 
conductor  refused  and  ejected  him. 
It  was  held  that  plaintiff  had  re- 
fused to  pay  his  fare  within  the 
meaning  of  14  &  15  Vict,  o  61  I  21 
aubs  6,  and  that  such  tender  did  not 
reimpose  on  the  railroad  the  duty 
to  carry.  Fulton  v.  Orand  Trunk  R. 
Co..  17   U.  C.  Q.  B.  428. 

63.  Missouri,  etc..  R.  Co.  v.  Smith. 
<  Ind.  T.  99,  89  SW  668;  Holt  v. 
Hannibal,  etc.,  R.  Co.,  174  Mo.  524, 
74  SW  631  [ait  87  Mo.  A.  2031;  Beck 
v.  Qulncy.  etc.,  R.  Co.,  129  Mo.  A. 
7,  108  SW  182;  Texas,  eta,  R.  Co. 
r.  Bond,  62  Tex.  442,  50  AmR  532. 

i]  Offering  wrong  amount*— 
here  a  passenger  did  not  enter  .the 
car  with  the  intent  not  to  pay  the 
regular  fare,  but  went  aboard  and 
offered  the  conductor  the  amount 
which  he  had  been  accustomed  to 
pay,  and,  when  told  by  the  conductor 
that  he  must  pay  ten  cents  more  for 
not  having  a  ticket,  good-humoredly 
and  jocularly  told  the  conductor  that 
he  could  put  him  off,  and  the  con- 
ductor stopped  the  train  and  ejected 
him,  although  he  then  offered  to  pay 
the  full  amount,  under  the  circum- 
stances, the  general  rule  did  not 
apply,  and  plaintiff  could  recover 
for  the  ejection.  Texas,  etc,  R.  Co. 
v.  Bond.  62  Tex.  442,  50  AmR  632. 

64.  Harrison  v.  Fink,  42  Fed.  787; 
Georgia  Southern,  etc.,  R.  Co.  v. 
Asmore,  88  Ga.  629.  630,  15  SE  13, 
16  LRA  53  (overr  South  Carolina  R. 
Co.  v.  Nix,  68  «a.  672,  "in  so  far  as 
It  lays  down  In  universal  and  un- 
qualified terms  the  proposition,  or 
its  equivalent,  that  a  passenger  by 
making  a  tender  at  any  time  before 
his  ejection  may  acquire  the  right 
to  remain  on  board  and  be  carried"); 
Atchison,  etc..  R.  Co.  v.  Dwelle,  44 
Kan.  894.  24  P  500;  Peo.  v.  Jlllson,  3 
Park.  Cr.  (N.  Y.)  234. 

65.  D.  C. — Shortsleeves  v.  Capi- 
tal Tract.  Co.,  28  App.  365,  8  LRANS 
287. 

N.  J. — State  v.  Campbell,  33  N.  J. 
L.    309. 

N.  Y. — Nelson  v.  Long  Island  R. 
Co.,  7  Hun  140. 

N.  C. — Norman  v.  Bast  Carolina  R. 
Co.,  161  N.  C.  330,  77  SE  345,  Ann 
Casl914D  917. 

S.  C. — Phillips  v.  Atlantic  Coast 
Line  R.  Co.,  90  S.  C.  187,  73  SE  75, 
38  LRANS  1161,  AnnCasl913C  1244 
and  note. 

[a]  »eaeon  for  rule*— Where  a 
passenger  tendered  to  the  conductor 
of  a  train  a  Bpent  excursion  ticket, 
"good  for  one  passage  on  the  day 
sold  only,"  and  the  train  was  stopped 
and  he  was  forcibly  ejected  there- 
from, he  could  not,  after  such  ejec- 


tion, reimpose  on  the  railroad  the 
duty  of  carrying  him  by  the  presenta- 
tion of  a  good  ticket  with  which  he 
was  provided  and  which  he  purpose- 
ly withheld.  State  v.  Campbell,  82 
N.  J.  L.  809,  312  (where  the  court 
said:  "The  proposition  is  simply  this: 
if  a  passenger  refuses  to  show  his 
ticket  on  a  legal  demand  made,  and 
refuses  to  leave  the  cars  on  request, 
and  is  put  out,  after  reeistence,  has 
he,  as  a  matter  of  law,  the  privi- 
lege to  return  to  the  cars  upon  the 
production,  at  this  stage  of  the  oc- 
currence, of  his  ticket?  This  propo- 
sition must  be  answered  in  the 
affirmative.  In  order,  in  the  case,  to 
hold  that  tie  defendant  was  guilty 
of  a  wrong.  In  my  opinion,  such  a 
doctrine  is  not  consistent  with 
either  law  or  good  sense.  Its  es- 
tablishment would,  practically,  annul 
the  power  of  a  railroad  company  to 
require  passengers  to  show  their 
tickets;  for  it  la  obvious,  that  If  the 
only  penalty  on  a  refractory  pas- 
senger Is  a  momentary  expulsion, 
he  will  be  enabled,  at  a  small  sacri- 
fice, by  repeated  refusals,  to  com- 
pel an  abandonment  of  the  demand 
upon  him"). 

[b]  While  at  common  law  a  car- 
rier mast  aooept  passengers  who 
present  themselves  In  a  proper  man- 
ner, and  are  ready  and  willing  to 
comply  with  the  reasonable  rules  of 
the  company,  the  carrier  may  enforce 
a  reasonable  rule  preventing  a  pas- 
senger who  has  willfully  refused  to 
pay  his  fare  and  provoked  ejection 
from  reentering  the  train  from 
which  he  was  ejected.  Phillips  v. 
Atlantic  Coast  Line  R.  Co.,  90  S.  C. 
187,  73  SE  75,  38  LRANS  1151,  Ann 
Casl913C  1244. 

[c]  A  statute  which  makes  it  the 
duty  of  a  carrier  to  atop  at  adver- 
tised stations  a  sufficient  time  for  re- 
ceiving and  letting  off  passengers, 
refers  merely  to  passengers  begin- 
ning or  ending  pasage  at  such  sta- 
tions, and  cannot  be  oenstrued  as 
requiring  a  carrier   to   receive  as  a 

Jiassenger  one  who  had  been  ejected 
or  misconduct  affording  ground  for 
ejection  from  the  train  which  he  Is 
seeking;  to  reenter.  Phillips  v.  At- 
lantic Coast  Line  R.  Co.,  90  S.  C.  187, 
73  SE  75,  38  LRANS  1161,  AnnCas 
1913C  1244  (construing  Civ.  Code 
[1902]  t  2134). 

Payment  of  baek  fare  see  infra 
I  1189. 

6S.  Phillips  v.  Atlantic  Coast  Line 
R.  Co..  90  S.  C.  187,  73  SE  76,  88 
LRANS    1151,  AnnCasl913C    1244. 

67.  Louisville,  etc.,  R.  Co.  v. 
Breckinridge,  99  Ky.  1,  84  SW  702,  17 
KyL  1303;  Nelson  v.  Long  Island  R. 
Co.,  7  Hun  (N.  T.)  140;  Choctaw, 
etc.,  R.  Co.  v.  Hill,  110  Tenn.  896, 
75  SW  963. 

68.  Bland  v.  Southern  Pac.  R.  Co., 
55    Cal.    570,    86   AmR  50. 

[a]  Illustration.— Where  a  pas- 
senger entered  the  cars  without  hav- 
ing procured  a  ticket,  and  handed 
to  the  conductor  a  ticket  fare,  and 
the  conductor  demanded  the  addi- 
tional amount  required  by  the  rules 
of  the  company  to  be  paid  by  persons 
on  the  train,  and  on  the  passenger's 
refusal  to  pay  the  same  stopped  the 
car  and  ejected  him  without  return- 
ing the  fare  until  after  the  ejection, 
when  the  passenger  tendered  the  full 
amount  previously  demanded,  it  was 
held    that    the   failure   of    the   con- 


ductor to  return  the  money  before 
stopping  the  train,  instead  of  after- 
ward, reimposed  on  the  railroad  the 
duty  to  carry  when  the  tender  was 
made,  and  that  it  was  liable  for  the 
wrongful  ejection  and  exclusion  of 
the  passenger.  Bland  v.  Southern 
Pac.  R.  Co..  66  Cal.  670,  86  AmR  60. 

Keturn  of  fare  on  ejection  see 
generally  Infra  9   1197. 

69.  Anderson  v.  Louisville,  etc, 
R.  Co.,  134  Ky.  343,  120  SW  298,  20 
AnnCas  920;  Louisville,  etc,  R.  Co. 
v.  Cottonglm.  (Ky.)  119  SW  761: 
Short  v.  St.  Louis,  etc.,  R.  Co.,  150- 
Mo.  A  359.  130  SW  488. 

[a]  ■ufltaleney  of  tender. — Where 
plaintiff  while  having  the  money  in 
his  hand  to  pay  his  fare  said  to 
defendant's  conductor,  "Here,  I  will 
pay  you,"  and  reached  the  money 
out.  and  one  of  the  trainmen  had 
plaintiff  under  his  arms  and  another 
had  him  by.  the  legs  in  process  of 
ejection,  plaintiff's  tender  of  fare 
was  sufficient.  .  Louisville,  etc.,  R. 
Co.  v,  Cottonglm,   (Ky.)  119  SW  761. 

[b]  A  dlstfnotlon  la  made  between 
a  mere  offer  to  pay  fare  and  a  tender 
thereof,  and  a  mere  offer  to  pay 
without  an  actual  tender  after  pro- 
cess of  ejection  Is  commenced  Is 
unavailing.  Short  v.  St.  Louis,  etc, 
R.   Co.,   150   Mo.   A   359.   130  SW  488. 

[cj  Depositing  money  with  eon* 
dustor*— Handing;  of  money  to  the 
conductor  to  hold  until  the  passenger 
can  find  his  tickets  does  not  consti- 
tute a  payment  of  the  fare,  and 
should  be  considered  only  on  the 
question  of  his  good  faith  in  at- 
tempting to  gain  time  to  find  his 
tickets.  Anderson  v.  Louisville,  etc, 
R.  Co.,  134  Ky.  843.  120  SW  298,  26 
AnnCaS   920. 

TO.  Texas  Pac  R.  Co.  v.  James, 
82  Tex.  306.  18  SW  589,  15  LRA  847. 

71.  U.  S. — Missouri,  etc,  R.  Co. 
v.  Smith.  152  Fed.  608,  81  CCA  598,  10 
AnnCas  939. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Norris.  17  Ind.  A.  189.,  46  NE  564, 
60  AmSR  166. 

Ind.  T. — Missouri,  etc,  R  Co.  ▼. 
Smith,  6  Ind.  T.  99,  89  SE  668. 

Ky. — Commonwealth  Cent.  R.  Co. 
v.  Houston,  7  Ky.  Op.  96. 

Mo. — Randell  v.  Chicago,  etc.,  R. 
Co..    102    Mo.   A.    342,   76SW  498. 

N.  Y. — O'Brien  v.  New  York  Cent., 
etc,  R.  Co.,  80  N.  Y.  286;  Ouy  v. 
New  York,  etc.,  R  Co.,  30  Hun   399. 

Pa. — Ham  v.  Delaware,  etc,  Canal 
Co..  142  Pa.   617,  81  A  1012. 

Tenn. — Louisville,  etc,  R.  Co.  v. 
Garrett,  8  Lea  438,  41  AmR  640. 

Wash. — Kirk  v.  Seattle  Electric 
Co.,  68  Wash.  288,  108  P  604,  81 
LRANS    991. 

[a]  lustrations*— (1)  An  offer 
of  a  person,  in  company  with  plain- 
tiff and  others  on  a  train,  to  pay 
fare  for  all  of  them,  accompanied  by 
his  taking  out  his  money,  more  than 
sufficient  bo  to  pay,  all  before  the 
conductor  ordered  plaintiff  off  or 
made  any  attempt  to  stop  the  train, 
followed  by  refusal  of  the  conductor 
to  carry  them,  was  a  sufficient  offer 
to  make  the  expulsion  wrongful. 
Baltimore,  etc.,  R.  Co.  v.  Norris,  17 
Ind.  A.  189,  46  NE  654.  (2)  Where, 
on  a  carrier's  threatened  ejection  of 
a   female   passenger   for   refusal   to 

Eay   fare  except   by   a   ticket   which 
ad    expired,    other    passengers    of- 
fered   to    pay    the    fare    before    the 
passenger   was    ejected,   the   carrier 
LHgitizedDy 
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Such  tender  is  acquiesced  in  by  the  passenger,  either 
by  express  or  silent  assent,7*  and  hence  an  ejection 
is  proper  in  such  a  case  if  the  passenger  expressly 
repudiates  a  tender  of  his  fare  by  another.'3  But, 
where  a  passenger  is.  being  wrongfully  ejected,  the 
fact  that  he  refuses  to  permit  another  to  pay  his 
fare  to  avoid  the  ejection  does  not  preclude  him 
from  recovering  for  all  injuries  and  damages  suf- 
fered after  such  refusal.7'  Where  the  passenger 
acts  in  bad  faith,  a  tender  of  his  fare  by  a  third 
person  after  the  ejection  has  commenced  need  not  be 
accepted,  and  does  not  make  the  ejection  wrongful.711 
Payment  of  back  fare.  Where  a  passenger  has 
been  ejected  for  nonpayment  of  fare,  he  must  pay 
the  fare  from  the  station  where  he  entered,  before 
he  can  insist  on  being  carried  on  the  same  train; 
and,  if  he  purchases  a  ticket  at  the  point  where  he 
was  ejected,  the  conductor  may  nevertheless,  on  his 
refusal  to  pay  back  fare,  exclude  him  from  the 
train,78  and  in  some  jurisdictions  this  rule  is  in 
effect  prescribed  by  statute.77  But  it  has  been  held 
that,  where  the  passenger's  refusal  to  pay  fare  is 
made  in  good  faith,  a  ticket  from  the  point  of  ejec- 


was  bound  to  receive  such  money 
and  transport  the  passenger.  Ran- 
dall v.  Chicago,  etc.,  R.  Co.,  102  Mo. 
A.  342,  76   SW   493. 

78.  Missouri,  etc.,  R.  Co.  v.  Smith, 
162  Fed.  608.  81  CCA  E98.  10  AnnCas 
939  and  note;  Oates  v.  Qulncy.  etc., 
R.  Co.,  126  Mo.  A.  SS4,  102  SW  60; 
Ktrk  v.  Seattle  Electric  Co.,  68  Wash. 
283,  108  P  604,  31  LRANS  991  and 
note. 

-  [a]  It  is  Immaterial  to  the  ear- 
lier from  whom  it  receives  a  far*, 
and.  If  another  than  the  passenger 
offers  to  pay.  It  is  the  same  as  if 
the  passenger  himself  offers  so  to 
do.  and  the  conductor  Is  bound  to 
accept,  but  such  payment  must  be 
acquiesced  in  by  the  passenger,  either 
by  express  or  silent  assent.  Kirk 
v.  Seattle  Electric  Co.,  68  Wash.  283, 
108  P  604,  81  LRANS  991. 

[b]       Implied  acquiescence^ — 

Where  a  tender  of  fare  is  made  on 
behalf  of  a  passenger  prior  to  his 
ejection,  in  his  presence  or  hearing, 
by  a  fellow  passenger,  and  such 
tender  is  not  repudiated  by  him,  he 
will  be  presumed  to  have  acquiesced 
in  the  effort  bo  made  In  his  behalf, 
so.  that,  proof  of  such  fact  was 
sufficient  to  sustain  an  allegation 
that  his.  fare  was  duly  tendered. 
Oates  v..  Qulncy, .  etc:,  R. '  Co.,  126 
Moi  A  334,   102   SW  50. 

73.  Muldowney  v.  Pittsburg,  etc., 
.Tract.  Co..  8  Pa.  Super.  336;  Kirk  v. 
Seattle  Electrio  Co..  68  Wash.  283, 
tOS  P  604.  31   LRANS  991. 

[a]  Offer  by  third  persom  nov  ao- 
eeptedby  passenger. — Where  a  per- 
son has  tendered  For  fare  a'  note  of  a 
denomination  which  the  conductor  Is 
not  obliged  to  change,  and  is  told  to 
leave  the  car.  If  a  bystander  offers 
to  pay.  the  fare  and  the  offer  is  not 
accepted,  the  conductor  Is  under  no 
obligation  to  receive  the  fare  from 
the   bystander  and   permit   the   said 

Serson   to  remain  on   the  car.     Mul- 
owney  v.  Pittsburg,  etc..  Tract.  Co., 
8  Pa.  Super.  335. 

■■'  74.  Birmingham  R..  etc.,  Co.  v. 
Lee,  163  Ala.  386.  45  S  164. 
.  75.  Missouri,  etc.,  R.  Co.  v. 
Smith.  152  Fed.  608,  81  CCA  598.  10 
AnnCas  939;  Mullins  v.  Illinois  Cent. 
R.  Co.,  93  Miss.  184,  46  S  629,  136 
AmSR  642;  Perkins  v.  Missouri,  etc., 
R.  Co.,  65  Mo.  201;  Oates  v.  Qulncy, 
etc.,  R.  Co..  125  Mo.  A.  334,  102  SW 
60:  Louisville,  etc.,  R.  Co.  v.  Garrett. 
8  Lea  (Tenn.)  438.  41  AmR  640. 
.  78.  Ala. — Manning  v.  Louisville, 
etc..  R.  Co..  95  Ala.  392.  11  S  8,  36 
AmSR  225.   16  LRA   65. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Wat- 
kins,  117  Ark.  488,  176  SW  1167. 
LRA1915E    311    and   note. 


Ga. — Coyle  v.  Southern  .R.  Co.,  112 
Ga.   121,  37  BE  163. 

111. — Chicago,  etc.,  R.  Co.  v.  Adams, 
60  111.  A.  571. 

Iowa. — Stone  v.  Chicago,  etc.,  R. 
Co..  47  Iowa  82,  29  AmR  458.      • 

Mass. — Swan  v.  Manchester,  etc., 
R.  Co.,  132  Mass.  116.  42  AmR  432; 
O'Brien  v.  Boston,  etc.,  R.  Co.,  15 
Gray  20,  77  AmD  347. 

Minn. — Wardwell  v.  Chicago,  etc. 
R.  Co.,  46  Minn.  614,  49  NW206,  24 
AmSR   246,    13    LRA    596. 

Mo. — Davis  v.  Kansas  City,  etc., 
R.  Co..  63  Mo.  317.  14  AmR  467. 

N.  H. — Whittemore  v.  Boston,  etc., 
R.  Co..  76  N.  H.  388.  83  A  125. 

N.  T. — Hill  v.  Syracuse,  etc.,  R 
Co.,  63  N.  T.  101:  Ward  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  Hun  268,  9 
NTS  377. 

Tex. — Gulf,  etc..  R.  Co.  v.  Rlney, 
41  Tex.  Civ.  A.  398,  92  SW  54. 

fa]  Ticket  from  point  of  ejection. 
—Where  a  passenger  without  a 
ticket  Is  ejected,  his  purchase  of  a 
ticket  from  the  point  of  ejection  to 
his  destination  does  not  entitle  him 
to  reSnter  the  train.  Chicago,  etc.. 
R.  Co.  v.  Watkins.  117  ArkTl88,  176 
SW  1157,  LRA1915E  311. 

Payment  of  baok  fare  generally 
see  supra  {  1106. 

77.  See  statutory  provisions, 
[a]     In   ♦Arkansas     under     Kirby 

Dig.  §  6691,  one  found  without  pasB 
or  ticket  may  be  ejected  where  he 
refuses  to  pay  fare  from  the  point  of 
embarkation  to  his  destination,  al- 
though he  tenders  his  fare  from  the 
point  where  the  train  then  is  to  his 
destination.  Chicago,  etc.,  R.  Co.  v. 
Watkins,  117  Ark.  488,  175  SW  1157, 
LRA1915E    311. 

78.  Whittemore  v.  Boston,  etc,  R. 
Co..  76. N.  H.   388.  83  A  125. 

79.  Ala.— Louisville;  etc.,  R.  Co. 
v.  Qulnn.  145  Ala.  667.  39  S  616. 

Cal.— Kline  v.  Central  Pac.  R  Co.. 
39  Cal.  587. 
'  Ga. — Central  R„ '  etc.,  Co.  v:  Rob- 
erts, 91  Ga.  613,  18  SE  315;  Georgia 
R.,  etc.,  Co.  v.  Eskew.  86  Ga.  641,  12 
SE  1061,  22  AmSR  490. 

III. — Plopper  v.  St.  Louis,  etc.,  R. 
Co.,  168'  111.  A.  196. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Hockett.  161  Ind.  196.  67  NE  106. 

Ky. — Bohannon  v.  Southern  R.  Co., 
65  SW  169.  23  KyL  1390. 

Minn. — Willard  v.  St  Paul  City  R. 
Co..  116  Minn.  183,  133  NW  466; 
Morrill  v.  Minneapolis  St.  R.  Co..  103 
Minn.  362,  115  NW  396,  123  AmSR 
341. 

Mo. — Boling  v.  St.  Louis,  etc.,  R. 
Co.,  189  Mo.  219.  88  SW'36;  Ferguson 
v.  Missouri  Pac.  R.  Co.,  144  Mo.  A 
268.  128  SW  798-. 


tion  should  be  accepted,  without  the  payment  of 
back  fare.78 

[$  1190]  H.  What  Constitutes  Ejection.  In  deter- 
mining the  liability  of  the  carrier,  where  it  is 
claimed  that  the  ejection  has  been  either  without 
cause,  or  in  an  improper  manner,  the  question  may 
arise  whether  or  not  there  has  been  an  ejection  in 
fact.  To  constitute  such  ejection  it  is  not  neces- 
sary that  any  violence  shall  have  been  used.  If  the 
employee  of  the  carrier,  authorized  to  determine 
whether  or  not  a  person  claiming  to  be  a  passenger 
shall  be  transported,  notifies  such  person  that  he 
must  leave  the  train  or  other  vehicle,  the  person  so 
notified  may,  without  further  resistance,  depart 
therefrom  and  maintain  an  action  for  damages  if 
the  ejection  is  without  right,  or  at  an  improper 
place,  particularly  where  it  is  made  apparent  to 
the  passenger  that  force  will  be  used  unless  such 
order  is  obeyed  j80  and,  if  the  command  to  get  off  is 
followed  by  threats  to  throw  the  passenger  off  if  he 
does  not  get  off,  there  is,  in  law,  a  forcible  ejection, 
although  the  employee  does  not  touch  the  passen- 
ger.81   A  threat  by  the  conductor  to  eject  the  pas- 

N.  J. — Consolidated  Tract.  Co.  v. 
Taborn.  68  N.  J.  L.  1,  32  A  685  [air 
58  N.  J.  L.  408.  36  A  1128]. 

N.  T. — Eddy  v.  Syracuse  Rapid 
Transit  R.  Co.,  60  App.  Div.  109,  CI 
NYS  645;  Ray  v.  CortlanH,  etc.  Tract 
Co.,  19  App.  Div.  530,  46  NYS  521. 

Tex.-^Gulf,  etc.,  R.  Co.  v.  Kirk- 
bride,  79  Tex.  467,  16  SW  496. 

W.  Va. — Boggess  v.  Chesapeake, 
etc.,  R.  Co.,  87  W.  Va.  297,  1«  SB 
625,  23  LRA  777. 

[a]  leaving  on  request  or  com- 
mand.—(1)  Leaving  a  train  by  a 
passenger  whose  ticket  the  conduc- 
tor has  refused  to  accept.  In"  obedi- 
ence to  the  conductor's  command  to 
the  porter  tb  see  that  she  got  off  at 
the  next  station,  is  an  ejection.  Bo- 
ling v.  St.  Louis,  etc.,  R.  Co.,  189  Mo. 
219.  88  SW  36.  (2)  Where  a  pas- 
senger leaves  a  steamboat  at  the 
request  of  the  captain  or  person  In 
charge,  and  of  a  police  officer  acting 
under  this  person's  directions,  It  it 
equivalent  to  an  ejection  from  the 
boat.  Reasor  v.  Paducah,  etc..  Ferry 
Co..  162  Ky.  220,  153  SW  222,  43  LRA 
NS  820. 

tb]  Coercion  Induced  by  fear.— 
The  fact  that  the  conductor  told  the 

Sassenger  that  It  was  dangerous  for 
er  with  hep  Infant  children  to  go 
on  the  train  to  a  station  may  be  suf- 
ficient to  show  that  she  was  coerced 
by  the  conductor  to  leave  the  train, 
for  coercion  may  result  from  fear. 
Louisville,  etc.,  R.  Co.  v.  Quinn.  141 
Ala.  657,  39  S  616. 

[c]  Ejection  from  waiting  room, 
— Through  passengers,  stopping  at 
a  junction  point  in  making  the  nec- 
essary change  of  cars,  are  ejected 
from  a  waiting  room,  where  they 
leave  it  under  the  alternative  of 
leaving  It  or  being  locked  therein, 
until  just  before  the  arrival  of  their 
train  four  hours  later.  St.  Louis 
Southwestern  R.  Co.  v.  Foster,  (Tex. 
Civ.  A.)    112  SW  797. 

80.  Morrill  v.  Minneapolis  St  R. 
Co..  103  Minn.  362.  116  NW  395,  121 
AmSR  341;  Ray  v.  Cortland,  etc.. 
Tract.  Co.,  19  App.  Div.  530,  46  NTS 
521. 

81.  Indiana, :  etc.,  R.  Co.  v.  Ditto. 
158   Ind.  669.  64  NE  222. 

[a]  .  Utaatratlon^— Where  a  rail- 
road conductor,  told  a  passenger  he 
would  not  be  carried,  and  that,  if  he 
did  not  get  off  he  would  be  thrown 
off,  and  followed  the  passenger  on  to 
the  platform,  and,  standing  over  him, 
threatened  to  throw  him  off  If  h« 
did  not  alight,  there  was.  In  law,  a 
forcible  ejection,  although  the  con- 
ductor did  not  touch  the  passenger. 
Indiana,  etc.,  R.  Co.  v.  Ditto,  168  ImL 
669,  64  NE  222. 


For  later  oases,  developments  and  changes  in  the  law' see  cumulative  Annotations,  same  title,  page  and  note  number. 
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senger  has  been  held  sufficient  to  give  the  latter  a 
right  of  action,  although  there  is  nothing  insulting 
in  the  conductor's  words  or  manner.***  But  a  person 
will  not  be  justified  in  getting  off  at  a  dangerous 
place  or  time,  if  the  employee 's  order  is  not  attended 
with  force,  threats,  or  overpowering  influence;8*  nor 
is  a  passenger  ejected  who  voluntarily  leaves  the 
train  after  the  conductor  has  refused  to  accept  his 
ticket  but  has  offered  to  accept  his  baggage  check 
as  security,**  or  who,  after  voluntarily  leaving  a  car, 
is  told  by  the  conductor  that  he  cannot  ride  on  that 
car,  but  is  directed  to  take  another  car.85 

Removing  a  passenger  from  one  car  to  another 
in  enforcing  a  regulation,  such  as  that  requiring  the 
separation  of  races,  is  not  an  ejection,  unless  it 
is  done  wrongfully,  or,  in  a  negligent  or  insulting 
manner.8* 

Obedience  to  the  order  of  a  quarantine  or  health 
officer,  that  the  passenger  must  leave  the  train  has 
been  held  not  to  be  a  wrongful  ejection  for  which 


S3.  Georgia  R,  etc..  Co.  v.  Baker, 
12S  Ga.  56£  54  SB  639,  114  AmSR 
246.  7  LRANS  103,  6  AnnCas  484. 
Compare  Crutcher  v.  The  Big  Four, 
132  Mo.  A.  311,  111  SW  391  (holding 
that,  where  a  passenger  boarded  a 
wrong  train,  and  Insisted  that  she 
be  allowed  to  ride  on  her  ticket,  the 
conductor  was  bound  to  treat  her 
with  respect  and  ordinary  civility, 
whether  or  not  he  was  right  in  his 
position:  but  that  he  told  her  that 
she  must  pay  her  fare  or  leave  the 
train,  and  when  she  demurred,  indi- 
cated, by  a  gesture  toward  the  bell 
rope,  that  he  intended  to  eject  her, 
and  that,  when  she  told  him  the 
brakeman  directed  her  to  take  that 
train,  he  stated  that  the  brakeman 
could  not  and  would  not  dare  to  do 
such  a  thing,  does  not  make  the  com- 
pany  liable  to  her,  it  appearing  that 
she  could  not  have  been  injured  in 
the  estimation  of  her  fellow  passen- 
gers by  the  latter  remark,  especially 
since  the  conductor  summoned  the 
brakeman,  who  justified  the  passen- 
ger, and  made  it  clear  that  she  was 
the  victim  of  his  negligent  mistake). 

83.  Bosworth  v.  Walker,  83  Fed. 
58.  27  CCA  402;  Chicago,  etc.,  R.  Co. 
v.  Moran.  129  111.  A.  38. 

(a J  Moving  trains— A  mere  re- 
quirement or  command  by  a  conduc- 
tor or  other  employee  to  a  passenger 
to  get  off  a  moving  train,  when  the 
danger  of  doing  so  is  evident,  If  un- 
attended with  force,  threats,  or  over- 
powering Intimidation,  is  not  enough 
to  make  the  railroad  company  liable 
for  injuries  resulting  from  the  pas- 
senger's compliance.  Bosworth  v. 
Walker,  83  Fed.  68.  27  CCA  402;  Chi- 
cago, etc.,  R.  Co.  v.  Moran,  129  111. 
A.  38. 

84.  ■■  Boling  v.  St.  Louis,  etc,  R. 
Co..  189  Mo.  219.  88  SW-35. 

85.  Dobbins  v.  Little  Rock  R.. 
etc.,  Co..  79  Ark.  85,  95  SW  794,  9 
AnnCas  84.  ; 

88.  Bradford  v.  St.  Louis,  etc.,  R. 
Co..  93  Ark.  244.  124  SW  516:  South- 
ern R.  Co.  v.  Thurman.  121  Ky.  716, 
90  SW  240,  28  KyL  699.  2  LRANS 
1108. 

failure  to  comply  with  regulation 
•a  to  separation  of  races  see  supra 

rim. 

87.  Southern  R.  Co.  v.  Thurman, 
121  Ky.  716/  90  SW  240,  28  KyL  699, 
2  LRANS  1108. 

[a]  Illustration^- Under  the  law 
requiring  carriers  of  passengers  by 
rail  to  furnish  separate  coaches  for 
white  and  colored  passengers,  and  to 
assign  them  to  the  respective 
coaches  Intended  for  them,  where  a 
brakeman  required  a  white  woman 
to  leave  the  coach  for  white  people, 
not  believing,  or  not  in  the  exercise 
of  ordinary  care  having  the  right  to 
believe,  that  she  was  a  woman  of 
color,  ror  if  he  was  insulting  to  her, 
the  company  was  liable,  but  not  oth- 
erwise. Southern  R.  Co.  v.  Thurman, 
121  Ky.  716.  90  SW  240,  28  KyL  699. 

[10C.J.-48] 


2  LRANS  1108. 

88.  Southern  R.  Co.  v.  Thurman, 
121  Ky.  716.  90  SW  240,  28  KyL  699, 
2  LRANS  1108. 

89.  Baldwin  v.  Seaboard  Air- 
Line  R.  Co.,  128  Ga.  567,  68  SB  35, 
13   LRANS  360  and  note. 

[a]  '  Illustration*— A  passenger  on 
a  railroad  train  who  had  paid  his 
fare  to  a  given  city  which  was  un- 
der quarantine  regulations,  and  who, 
when  near  the  end  of  his  journey, 
left  the  train  at  a  station  on  the 
railroad  line.  In  obedience  to  the  or- 
der of  a  quarantine  or  health  officer 
who  told  nlm  that  he  would  not  be 
allowed  to  ride  on  the  train  into  the 
city,  but  must  leave  It  at  that  sta- 
tion, has  no  cause  of  action  against 
the  railroad  company  for  a  wrongful 
expulsion  from  Its  train,  although 
the  conductor  pointed  him  out  to  the 
health  officer,  and,  after  knowledge 
of  such  officer's  order  to  the  passen- 
ger, did  not  interfere  to  prevent  Its 
execution.  Baldwin  v.  Seaboard  Air- 
Line  R.  Co..  128  Ga.  567,  68  SB  36, 
13  LRANS  360. 

80.  St.  Louis,  'etc,  R.  Co.  v.  Roane, 
93  Miss.  7,  46  S  711. 

•1.  U.  S. — Magee  v.  Oregon  R, 
etc..  Co.,  46  Fed.  734;  Gallena  v.  Hot 
Springs  R.  Co.,  13  Fed.  116,  4  Mc- 
Crary  371. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala.  611.  65  S  894. 

Ind. — Scott  v.  Cleveland,  etc..  R. 
Co..  144  Ind.  125.  43  NE  123.  32  LRA 
164;  Jeffersonville  R.  Co.  v.  Rogers, 
38  Ind.  116,  10  AmR  103;  Jefferson- 
ville R.  Co.  v.  Rogers,  28  Ind.  1/92 
AmD   276. 

Iowa. — Everett  v.  Chicago,  etc..  R. 
Co.,  69  Iowa  15,  28  NW  410,  68  AmR, 
207:  Brown  v.  Chicago,  etc.,  R.  Co., 
51  Iowa  236,  1  NW  487. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Gants,  38  Kan.  608,  17  P  64,  5  AmSR 
780. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Friend,  159  Ky.  778,  169  SW  609, 
LRA1915C  148;  McKlnley  v.  Louis- 
ville, etc..  R.  Co..  137  Ky.  846,  127 
SW  483,  28  LRANS  611;  Chesapeake. 
etc.,  R.  Co.  v.  Crank.  128  Ky.  329. 
108  SW  276,  32  KyL  1202.  16  LRANS 
197;  Louisville,  etc,  R.  Co.  v.  Moss, 
13  KyL  684. 

Md. — McClure  v.  Philadelphia,  etc., 
R.  Co..  34   Md.  532,  6  AmR  345. 

Mich. — Great  Western  R.  Co.  v. 
Miller,  19  Mich.  306. 

Minn. — Wyman  v.  Northern  Pac. 
R.  Co.,  34  Minn.  210,  25  NW  349. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Walls. 
110  Miss.  256.  70  S  349. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Skillman,  39  Oh.  St.  444. 

S.  C. — Moore  v.  Columbia,  etc.,  R. 
Co..  38  S.  C.  1,  16  SB  781. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341.  Parchal  Dig. 
art  4892  required  the  ejection  to  be 
at  a  "usual  stopping-place."  Texas, 
etc,,  R.  Co.  v.  Casey,  62  Tex.  112. 
But  as  this  statute  was  omitted  from 


the  carrier  is  liable,  although  the  carrier 's  employee 
does  not  interfere  to  prevent  the  ejection;88  never- 
theless there  is  authority  to  the  contrary.80 

[y  1191]  I.  Place  or  Time  of  Ejection— 1.  In  Gen- 
eral. When  there  is  proper  occasion  for  ejecting  a 
person  from  the  carrier's  train  or  other  vehicle  for 
refusal  to  comply  with  proper  rules  and  regulations, 
consisting  of  improper  conduct,  refusal  to  pay  fare, 
to  present  a  ticket,  or  the  like,  there  is  in  the 
absence  of  statute  no  legal  requirement  that  the 
ejection  be  at  a  regular  station  or  stopping  place, 
but  it  may  be  made  at  any  point  where  he  will'not 
be  subjected  to  great  peril.9' 

Statutes.  Many  states  regulate  this  matter  by 
statute  and  limit  the  right  of  a  carrier  to  eject  a 
passenger  for  a  refusal  to  pay  fare  to  a  usual 
stopping  place,  a  regular  station,  or  near  a  dwelling 
house ;  and  the  ejection  of  a  passenger  at  some  other 
point  along  the  line  will  render  the  carrier  liable  for 
such  ejection,**  notwithstanding  that  to  eject  him 

the  revision  of  the  statutes,  and  was 
not  reenacted.  It  Is  no  longer  the 
law  of  the  state.  Gulf,  etc.,  R.  Co. 
v.  Green,  supra. 

Utah. — Rudy  v.  Rio  Grande  West- 
ern R.  Co..  8  Utah  165,  30  P  366. 

Ont.-7-Delahanty  v.  Michigan  Cent. 
R.  Co.,  10  Ont  L.  388;  Fulton  v. 
Grand  Trunk  R.  Co.,  17  U.  C.  Q.  B. 
428. 

[a]  XUustration. — Where  a  pas- 
senger who  had  no  ticket  and  re- 
fused to  pay  her  fare  was  put  off  a 
train  at  a  late  hour  on  a  dark  and 
rainy  night  at  a  point  somewhat 
more  than  a  mile  from  the  station 
at  which  she  boarded  it  and  was 
compelled  to  walk  back  to  such  sta- 
tion, carrying  her  baggage  and  a 
four  year  old  child,  but  was  able  to 
reach  the  station  In  time  to  take  a 
train  on  the  road  over  which  her 
ticket  was  good  to  final  destination, 
whereas,  if  she  had  been  carried  to 
the  next  station  and  put  off  she  prob- 
ably could  not  have  procured  ac- 
commodations and  would  have  been 
compelled  to  wait  until  the  next  day 
to  get  another  train,  and  she  did 
not  request  to  be  carried  to  the  next 
station  and  be  put  oft,  she  could  not 
complain  because  of  the  place  at 
which  she  was  put  off.  McKlnley 
v.  Louisville,  etc.,  R.  Co.,  137  Ky. 
845,  127  SW  483.  28  LRANS  611. 

[b]  Passenger  oaxrled  by  station. 
— While  a  carrier  Is  not  bound  ordi- 
narily to  awake  a  sleeping  passeri- 
ger  that  he  may  disembark  at  his 
station,  and,  after  he  is  carried  by 
without  fault  of  the  carrier,  he  be- 
comes a  trespasser  subject  to  ejec- 
tion,    the     carrier     Is     nevertheless 


bound  not  to  put  him  off  TU  an  un- 
safe place,  which  might  jeopardize 
his  health  or  likely  injure  his  life. 
Gulf,  etc.,  R,  Co.  v.  Green,  (Tex.  Civ. 
A.)    141   SW  341. 

[c]  Bight  of  passenger  to  assume 
that  place  is  safe— A  passenger,  in 

frood  faith,  believing  that  her  ticket 
s  good,  on  beipg  required  to  leave 
the.  train  because  of  her  failure  to 
present  a  good  ticket  or  pay  fare, 
may  assume  that  the  place  selected 
by  the  conductor  for  her  to  alight 
with  the  baggage  carried,  by  her  Is 
safe.  Central  of  Georgia  R.  Co.  v. 
Bagley,   173  Ala.   611.   65  S  894. 

93.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Harper,  69  Ark.  186,  61  SW 
911,  86  AmSR  190;  Kansas  City.  etc.. 
R.  Co.  v.  Holden,  66  Ark.  602.  53  SW 
46;  McCook  v.  Northup.  65  Ark.  225, 
45  SW  547;  Hobbs  v.  Texas,  etc..  R. 
Co.,  49  Ark.  357.  5  SW  686;  St.  Louis, 
etc.,  R.  Co.  v.  Branch.  45  Ark.  624. 

Cal.— Wright  v.  California  Cent. 
R.  Co..  78  Cal.  360,  20  P  740. 

Fla. — Wright  v.  Georgia  Southern, 
etc..  R.  Co..  66  Fla.  610.  63  S  909, 
AnnCasl916B  1134;  South  Florida  R. 
Co.  v.  Rhodes.  25  Fla.  40.  5  S  633,  28 
AmSR  506.  3  LRA  733. 

111.— Illinois  Cent  R.  Co.  v.  Lati- 
mer.   128   HI,   162.   21   NK  7;   Toiedo. 
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at  a  usual  stopping  place  would  take  him  to  his 
destination.**  But  such  statutes  usually  apply  only 
to  persons  who  refuse  to  pay  fare,  and  in  other  cases 
the  ejection  may  be  made  at  any  reasonably  safe 
place,*4  as  where  the  passenger  has  failed  to  alight 
at  his  station  after  an  opportunity  so  to  do  has  been 
given,*5  but  not  where  he  is  carried  beyond  his 
station  through  no  fault  of  his  own.*8  Thus,  where 
a  person  ejected  is  a  mere  trespasser,  and  has  en- 
tered the  train  with  no  intention  of  paying  his  fare, 
and  with  the  improper  purpose  of  riding  free,  no 
duty  is  owing  him  by  the  railroad  company  to  put 
him  off  at  any  particular  place  along  the  line ;  and  a 
statute  prohibiting  the  ejection  of  passengers  at 
places  other  than  at  regular  stopping  places  or  near 

etc.,  R.  Co.  v.  Patterson,  63  111.  304; 
Chicago,  etc.,  R.  Co.  v.  Peacock,  48 


a  dwelling  house  has  no  application  as  to  him.*7  Bat 
it  has  been  held  that  such  a  statute  is  merely  per- 
missive, and  *hat,  as  the  right  of  ejection  for  non- 
payment of  fare  exists  independently  of  statute,  a 
person  may  be  ejected  for  nonpayment  of  fare  at 
any  safe  place.98  The  fact  that  the  passenger  was 
riding  on  a  ticket  purchased  on  Sunday  is  no  defense 
to  an  action  under  such  a  statute,  since  the  action 
is  ex  delicto  for  the  tortious  ejection,  and  not  ex 
contractu  for  a  breach  of  a  Sunday  contract*9 

[$  1192]  2.  At  Improper  Time  or  Place.  The 
employees  of  the  carrier  should  not  eject  a  passenger, 
or  even  a  trespasser,  at  a  time  or  place  which  is 
dangerous,1  and  such  an  employee  is  chargeable  with 
knowledge  of  the  perils  of  the  place  where  he  ejects 


111.  253;  Chicago,  etc.,  R  Co.  v.  Flan, 
43  111.  364,  92  AmD  133:  minors 
Cent.  R.  Co.  v.  Sutton,  42  111.  438.  92 
AmD  81;  Chicago,  etc.,  R.  Co.  v.  Rob- 
erts. 40  111.  60S;  Terre  Haute,  etc., 
R.  Co.  v.  Vanatta.  21  111.  188,  74 
AmD  96;  Chicago,  etc.,  R.  Co.  v. 
Parks,  18  111.   460,  68  AmD  562. 

Ind. — Lake  Erie,  etc..  R  Ce.  v. 
Mayo,  4  Ind.  A.  413,  30  NE  1106.      ' 

Mo. — LUlls  v.  St.  Louis,  etc.,  R. 
Co.,  64  Mo.  464,  27  AmR  256;  Short 
v.  St.  Louis,  etc.,  R.  Co.,  160  Mo.  A. 
369,  130  aw  488;  Petty  v.  St.  Louis, 
etc.,  R.  Co.,  149  Mo.  A.  360,  130  SW 
86;  Beck  v.  Qulncy,  etc.,  R.  Co.,  129 
Mo.  A.  7,  108  SW  132;  Holt  v.  Hanni- 
bal, etc.,  R.  Co.,  87  Mo.  A.  203  [rev 
on  other  grounds  174  Mo.  524,  74  SW 
631]:  Stevens  v.  Atchison,  etc.,  R 
Co..  87  Mo.  A  26. 

N.  H. — Caher  v.  Grand  Trunk  R. 
Co..  75  N.  H.  125.  71  A  225:  Baldwin 
v.  Grand  Trunk  R.  Co.,  64  N.  H.  696, 

15  A  411. 

N.  Y. — Loomis  v.  Jewett,  35  Hun 
813. 

N.  C— Mott  v.  Atlantic  Coast  Line 
R.  Co.,  164  N.  C.  367,  79  SE  867;  Bul- 
lock v.  Atlantic  Coast  Line  R.  Co>. 
152  N.  C.  66,   67   SE  60. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Rad- 
ford, 36  Okl.  667,  129  P  834;  St. 
Louis,  etc.,  R.  Co.  v.  Johnson,  25 
Okl.  833,  108  P  378. 

Utah. — Nichols  v.  Union  Pac.  R. 
Co.,  7  Utah  610,  27  P  693. 

Vt. — Stephen  v.  Smith.  29  Vt.  160. 

Wis. — Habeck  v.  Chicago,  etc,  R. 
Co.,  146  Wis.  646.  132  NW  618,  Ann 
Casl912C  486  and  note;  Masterson 
v.  Chicago,  etc.,  R.  Co..  102  Wis.  671. 
78  NW  767;  Boehm  v.  Duluth,  etc., 
R.  Co..  91  Wis.  692.  65  NW  606:  Phet- 
tiplace  v.  Northern  Pac.  R.  Co.,  84 
Wis.  412.  64  NW  1092,  20  LRA  483 
and  note;  Patry  v.  Chicago,  etc.,  R 
Co..  82  Wis.  408,  52  NW  312. 

[a]  At  depots— The  statute  does 
not  authorize  the  ejection  of  a  pas- 
senger at  any  place  In  a  town  other 
than  the  one  at  which  the  road  may 
have  its  depot.  Illinois  Cent.  R.  Co. 
v.   Latimer.  128   111.   163,   21   NE  7. 

[b]  A  regular  station,  (1)  at 
which  a  conductor  is  authorized  to 
remove  a  person  for  nonpayment  of 
fare,  is  a  place  on  a  railroad  where 
passenger  trains  usually  stop  to 
have  persons  get  on  and  off.  Illinois 
Cent.  R.  Co.  v.  Latimer,  128  111.  163, 
21  NE  7.  (2)  A  passenger  station 
must  be  a  stopping  place  at  which 
tickets  are  ordinarily  sold.  Baldwin 
v.  Grand  Trunk  R.  Co.,  64  N.  H.  696, 

16  A  411.  (3)  A  water  tank  Is  not 
a  regular  station,  within  the  mean- 
ing of  this  law,  although  It  may  be 
a  regular  stopping  place.  Chicago, 
etc..  R.  Co.  v.  Flagg.  43  111.  364,  92 
AmD  133. 

Ic]  "Usual  stopping  place"  does 
not  mean  "station  or  passenger  sta- 
tion," but  rather  a  place  reasonably 
safe  for  the  discharge  of  passengers, 
and  where  they  will  not  be  exposed 
to  unreasonable  hazard,  and  hence 
the  statute  Is  satisfied  by  ejecting 
the  passenger  at  a  point  where  a 
large  number  of  employees  engaged 


in  mills  are  received  and  discharged 
by  the  carrier  In  going  to  and  com- 
ing from  a  city,  accessible  dwelling 
houses  being  not  more  than  Ave  hun- 
dred or  six  hundred  feet  away,  and 
a  hotel  within  sixty  rdds,  although 
there  is  no  depot  or  ticket  office  at 
that 'point.  Habeck  v.  Chicago,  etc., 
R.  Co.,  146  Wis.  645,  649,  132  NW 
618,  AnnCas  1912C  485  and  note. 

[d]  Hear  dwelling  house. — Where 
a  passenger  is  ejected  at  a  point 
where  he  can  see  a  dwelling  house 
"across  the  Held,"  there  Is  sufficient 
compliance  with  the  statute. ,  Petty 
v.  St.  Louis,  etc.,  R.  Co.,  149  Mo.  A. 
360,  363    130  SW  86. 

[e]  In  Iowa  the  statute  makes 
such  a  provision  as  to  intoxicated  or 
disorderly  passengers.  Adams  v. 
Chicago  Great  Western  R.  Co.,  166 
Iowa  31,' 135  NW  21,  42  LRANS  373 
(Acts  13th  Gen.  Assembly  c  141  J  2). 

S3.  St.  Louis,  etc.,  R.  Co.  v. 
Branch,    46   Ark.    524. 

84.  St.  Louis,  etc.,  R.  Co.  v.  Lewis, 
69  Ark.  81,  61  SW  163;  McCook  v. 
Northup.  65  Ark.  225.  46  SW  647; 
South  Florida  R.  Co.  v.  Rhodes,  25 
Fla.  40,  6  S  633,  23  AmSR  506,  3 
LRA  733;  Illinois  Cent.  R  Co.  v. 
Whlttemore,  43  111.  420,  12  AmD  138; 
Chicago,  etc.,  R.  Co.  v.  Boger,  1  111. 
A.  472:  Short  v.  St.  Louis,  etc.,  R. 
Co.,  150  Mo  A.  859,  130  SW  488.  Bee 
also  cases  supra  note  92. 

[a]  Attempting  to  ride  after  being 
put  off. — Such  a  regulation  does  not 
apply  to  one  who,  having  been  prop- 
erly expelled  from  a  train,  attempts 
wrongfully  to  secure  further  trans- 
portation thereon  without  compliance 
with  the  proper  requirements  of  the 
conductor.  Chicago,  etc.,  R.  Co.  v. 
Boger,  1  111.  A.  472;  Kent  v.  Mason, 
1   111.  A.   466. 

[bl  What  amounts  to  refusal  to 
pair  fare. — (1)  Under  the  statute  for- 
bidding the  ejection  at  a  place  other 
than  regular  stations,  of  a  passenger 
for  a  refusal  to  pay  fare,  a  neglect 
to  purchase  a  ticket  before  entering 
the  train,  when  required  by  a  rule  of 
the  company,  amounts  to  a  refusal 
to  pay  fare,  and  Justifies  an  ejection 
only  at  regular  stations.  McCook  v. 
Northup,  65  Ark.  225,  46  SW  547; 
Chicago,  etc.,  R.  Co.  v.  Flagg.  43  111. 
364,  92  AmD  133:  Illinois  Cent.  R. 
Co  v.  Sutton,  42  111.  438,  92  AmD  81. 
(2)  If  one  boards  a  train,  knowing  he 
Is  without  means  of  paying  his  fare 
and  with  the  intention  to  "beat  his 
way,"  he  is  a  mere  trespasser,  and 
not  protected  by  the  statute  which 
applies  to  passengers  only,  but  it  is 
otherwise  If  one  without  means  of 
paying  his  fare,  in  good  faith,  hon- 
estly believes  he  has  proper  transpor- 
tation, and  enters  with  the  Intention 
to  hand  over  his  ticket  or  otherwise 
pay  his  fare.  Short  v.  St.  Louis,  etc.. 
R.  Co.,  160  Mo.  A.  369.  ISO  SW  488.  < 3) 
The  refusal  of  a  passenger  to  surren- 
der his  ticket  for  which  fare  has 
been  paid  does  not  constitute  the 
same  offense  as  the  nonpayment  of 
fare,  and  the  statutory  prohibition 
against  putting  one  off  for  the  latter 
offense  at  any  place  other  than  a 
regular  station  does  not  apply  to  the 
former.    Illinois  Cent.  R.  Co.  v  Whlt- 


temore. 43  111.  420.  12  AmD  188. 

96.  St.  Louis,  etc,  R.  Co.  v.  Lewis, 
69   Ark.    81,   61   SW   163. 

98.  Book  v.  Chicago,  etc,  R  Co., 
85  Mo.  A.  76;  Book  v.  Chicago,  etc, 
R.  Co.,  75  Mo.  A    604. 

97.  Ark. — Hobbs  v.  Texas,  etc.,  R 
Co.,  49  Ark.  357,  6  SW  686  (person 
unlawfully  on  freight  train). 

111. — Chicago,  etc,  R  Co.  ▼.  Pea- 
cock, 48  111.   253. 

Minn. — Hardenbergh  v.  St.  Paul, 
etc,  R.  Co.,  39  Minn.  3,  38  NW  625. 
12  AmSR  610;  Wyman  v.  Northern 
Pac.  R.  Co.,  84  Minn.  210.  26  NW  349. 

Mo. — LUlls  v.  St.  Louis,  etc.  R 
Co.,  64  Mo.  464,  27  AmR  256;  Short 
v.  St.  Louis,  etc.,  R.  Co.,  160  Mo  A 
359,  130  SW  488;  Beck  v.  Qumcy. 
etc.,  R.  Co.,  129  Mo.  A.  7.  108  SW  132: 
Randolph  v.  Qulncy,  etc,  R.  Co.,  1X9 
Mo.  A.   1,  107  SW  1029. 

S.  C. — Moore  v.  Columbia,  etc,  R 
Co.,  38  S.  C.  1,16  SE  781. 

Ont. — Fulton  v.  Grand  Trunk  R 
Co.,  17  U.  C.  Q.  B.  428. 

[a]  Illustrations.— (l )  Where  a 
holder  of  a  thousand-mile  ticket,  to 
be  "good  for  six  months  only,"  after 
that  period  had  elapsed,  having  flrst 
obtained  legal  advice  that  the  ticket 
was  good  until  the  one  thousand 
miles  were  traveled,  took  his  seat  In 
a  train  and  refused  to  pay  fare  other- 
wise than  by  offering  his  ticket,  and 
was  ejected  from  the  train,  the  ticket 
was  void;  the  holder  was  not  a  pas- 
senger, and  became  a  trespasser  on 
his  refusal  to  pay,  and  he  might  be 
ejected  at  a  point  contiguous  neither 
to  a  station  nor  a  dwelling,  house,  as 
the  statute  had  no  application  to 
such  a  case.  Llllls  v  St.  Louis,  etc., 
R.  Co.,  64  Mo.  464,  27  AmR  265.  (2) 
Where  plaintiff  claimed  a  right  to 
ride  on  a  drover's  expired  pass 
which  had  been  refused,  and  plaintiff 
had  paid  his  fare  to  a  division  point, 
and  thereafter  was  ejected  by  the 
conductor  of  the  succeeding  train  be- 
cause of  his  refusal  to  pay  fare  ex- 
cept with  the  pass,  he  was  a  tres- 
passer as  to  whom  the  statute  wis 
inapplicable,  and  was  properly 
ejected  at  a  point  not  a  usual  stop- 
ping place,  or  near  a  dwelling  house. 
Randolph  v.  Qulncy.  etc.,  R.  Co.,  129 
Mo.  A.  1,  107  SW  1029. 

98.  Toledo,  etc.,  R.  Co.  v.  Wright, 
68   Ind.   686,   34  AmR  277. 

99.  Masterson  v.  Chicago,  etc,  R 
Co.,  102  Wis.   571.  78   NW   767. 

1.  U.  S. — Gallena  v.  Hot  Springs 
R.  Co.,  18   Fed.   116,    4   McOrary  871. 

Ala. — Central  of  Georgia  R.  Co.,  v. 
Bagley,  173  Ala.  611.  56  S  894:  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  108  Ala. 
62,  19  S  51,  31  LRA  372. 

Ga. — Samples  v.  Georgia,  etc,  R 
Co.,  143  Ga.  806,  85  SE  1002. 

Ky. — Louisville,  etc..  R.  Co.  v.  Ash- 
ley, 169  Ky.  330,  183  SW  921,  LRA 
191 6E  763;  Louisville,  etc,  R  Co.  v. 
Setser,  138  Ky.  476.  128  SW  341;  Mc- 
Klnley  v.  Louisville,  etc..  R.  Co.,  137 
Ky  846.  127  SW  483.  28  LRANS  611; 
Louisville,  etc.,  R.  Co.  v.  Gatewood, 
14   KyL  108. 

La. — Young  v.  Texas,  etc,  R  Co. 
61    La.  Ann.   296,   25   S   69. 

Mass. — Hudson  v.  Lynn,  etc.,  R 
Co.,  178  Mass.  64,  59  NE  647. 
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a  passenger;*  and  the  carrier  will  be  liable  in  such 
a  ease  not  only  for  injuries  directly  suffered  in  con- 
nection with  such  ejection,  but  also  for  subsequent 
injuries  proximately  due  thereto,  such  as  injury 
from  other  trains  which  the  ejected  person  could 
not  reasonably  avoid,  the  probable  consequences  of 
improper  exposure,  and  the  like.*  , 

Passenger  in  helpless  condition.  Where  a  pas- 
senger is  in  such  a  helpless  condition  that  he  is 
unable  to  take  in  his  position  and  the  surrounding 
perils  or  to  avoid  them,  and  this  fact  is  known 
to  the  employees  of  the  carrier,  and  he  is  ejected  at 

Miss. — Yazoo,  etc.  R.  Co.  v.  Walls, 
110  Miss.  256.  70  S  $49;  Eldson  v. 
Southern  R.  Co.,  23  S  369. 

Mo. — Gates  v.  Qulncy,  etc.,  R.  Co., 
125  Mo.  A  834,  102  SW  50;  Book  v. 
Chicago,  etc.,  R.  Co.,  85  Mo.  A.  76; 
Evans  v.  St.  Loujs,  etc.,  R.  Co.,  11 
Mo.  A.  463   (during  storm  at  night). 

Nebr. — Pledger  v.  Chicago,  etc.,  R. 
Co.,   69   Nebr.   466,   95   NW   1057. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co..  217  Pa.  618.  622,  66  A  846,  12 
LRANS  359  [quot  Cyc];  Lake  Shore, 
etc..  R.  Co.  v.  Rosenswelg,  113  Pa. 
519,    6  A   645. 

S.  C. — Hall  v.  South  Carolina  R. 
Co.,    28   S.  C.   261,   5   SB  623. 

Tex.— Gulf,   etc.,   R.   Co.   v.   Green, 


(Civ.  A)  141  SW  841,  344  [quot  Cyc]; 
International,  etc.,  R.  Co.  v.  Hood, 
65  Tex.  Civ.  A.   334,  118  SW  1119. 

Wash. — Bennett  v.  Seattle  Electric 
Co.,    56   Wash.    407.   105   P   825. 

"The  law  would  not  Justify  a  con- 
ductor in  putting  oil  a  passenger  at 
a  time  and  place  and  under  condi- 
tions and  circumstances  which  would 
expose  him  unnecessarily  to  great 
peril  of  life  or  bodily  harm,  and  this, 
too,  whether  the  danger  arose  from 
the  natural  infirmity  of  the  person, 
or  was  self-imposed."  Johnson  v. 
Louisville,  etc.,  R.  Co.,  104  Ala.  241, 
246,    16   S   75,   53  AmSR  39. 

[a]  Illustration*. — (l)  A  passenger 
should  not  be  ejected  in  a  cut  where 
he  would  not  be  safe  from  passing 
trains.  Louisville,  etc.,  R.  Co.  v. 
Stetser,  138  Ky.  476,  128  SW  341. 
(2)  Women  who  have  tickets,  but 
accidentally  leave  them  at  the  sta- 
tion, axe  not  strictly  trespassers,  and 
the  conductor .  should  not  eject  them 
at  a  distance  from  the  station  In  a 
deep  ditch,  where  they  could  not 
alight  without  exposing  their  per- 
sons, if  he  could  put  them  off  at  a 
more  suitable  place.  International, 
etc,  R.  Co.  v.  Hood,  66  Tex.  Civ.  A. 
334.    118   SW  1119. 

[b]  A  regular  station  la  not  aa  Im- 
proper place  to  eject  a  passenger, 
although  there  is  no  hotel  for  public 
accommodation  at  that  place.  Hall 
v.  Memphis,  etc.,  R.  Co.,  15  Fed.  67. 

[c]  Itemoval  from  depot. — The 
agent  of  a  railroad  who  has  the  right 
to  enforce  a  reasonable  rule  for  the 
closing  of  a  depot  building  must  use 
ordinary  care  not  to  place  one  occu- 
pying a  waiting  room  therein  while 
waiting  for  a  train  in  a  position 
which  will  probably  endanger  health 
or  life,  and  where  the  condition  of  a 
woman  in  the  waiting  room  waiting 
for  a  train  Is  such  that  for  her  to 
leave  the  room  while  It  Is  raining 
would  endanger  her  health,  the  agent 
knowing  of  her  condition  cannot  law- 
fully force  her  out  of  the  room,  and, 
where  he  does  so  to  her  Injury,  the 
railroad  is  liable.  Texas  Midland  R. 
Co.  v.  Geraldon,  103  Tex.  402,  128 
SW  611,  29  LRANS  799  and  note, 
AnnCasl913A  46  and  note  [art  54 
Tex.  Civ.  A.  71.  117  SW  1004]. 

[d]  Xemoral  to  another  coach. — A 
carrier  Is  liable  for  injuries  to  a 
passenger  required  to  move  from  one 
coach  to  another,  if  its  servants 
knew  or  could  have  known  by  ordi- 
nary care  that  from  the  circum- 
stances injury  might  result.  Louis- 
ville, etc..  R.  Co.  v.  Ashley,  169  Ky. 
330.    183    SW    921.   LRA1916E   763. 

2.  Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala.  611,  65  S  894:  Gulf, 
etc,   ft.  Co.  v.  Green,   (Tex.  CIV.  A.) 


141     SW    341. 
a.    Ala. — Louisville,  etc,  R.  Co.  v. 

Johnson,    108    Ala.    62,    19    S    61,    81 
LRA   372. 

Ga. — Central  R.  v.  Glass,  60  Ga. 
441. 

111. — Illinois  Cent.  R.  Co.  v.  Lati- 
mer. 128  111.  163,  21  NE  7. 

La. — Carter  v.  New  Orleans  R.,  etc, 
Co.,   136  La.   161,   66   S  15. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  622,  66  A  846,  12 
LRANS    359    [quot   Cycf. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341,  344  [quot  Cyc]. 

4.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Dallas,   93  Ark.   209,   124   SW   247. 

Ga. — Samples  v.  Georgia,  etc,  R. 
Co.,    143   Ga.    805,    85   SE  1002. 

III. — Central  R.  Co.  v.  Mackey,  103 
111.  A.   15. 

Iowa. — Hawthorne  v.  Delano,  154 
NW  590:  Johnson  v.  Chicago,  etc,  R. 
Com  68  Iowa  848,  12  NW  329. 

Ky. — Bohannon  v.  State  Southern 
R.  Co.,  112  Ky.  106.  65  SW  169.  23 
KyL  1390;  Louisville,  etc..  R.  Co.  v. 
Ellis,  97  Ky.  330,  30  SW  979,  17  KyL 
259;  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van, 81  Ky.  624,  60  AmR  186;  Louis- 
ville, etc.,  R.  Co.  v.  Gatewood,  14 
KyL  108. 

La. — Young  v.  Texas,  etc.,  R.  Co., 
61   La.  Ann.   295,   25   S   69. 

N.  Y. — Weakley  v.  New  York  Cent 
R.  Co.,  169  App.  Div.  870,  155  NYS 
744. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  841,  844  [quot  Cycl. 

Wash. — Bennett  v.  Seattle  Electric 
Co..  56  Wash.  407,  105  P  825. 

[a]  Xule  prescribed  by  carrier, — 
The  rule  prescribed  by  a  railroad  to 
govern  the  conduct  of  its  conductor 
In  ejecting  a  passenger  for  refusal 
to  pay  his  fare,  that  the  ejection 
must  not  be  made  If  the  passenger 
is  not  In  a  condition  to  take  care  of 
himself,  was  a  fair  test  of  the  duty 
of  the  road  Itself  in  regard  to  its 
liability  for  the 'death  of  a  passenger 
on  its  tracks,  ejected  at  a  small  ham- 
let while  under  the  influence  of 
liquor  and  in  a  state  of  nervous 
prostration,  after  having  been  car- 
ried past  his  station.  Weakley  v. 
New  York  Cent.  R.  Co.,  169  App.  Dlv. 
870,   165   NYS   744. 

B.  Macon,  etc.,  R.  Co.  v.  Moore, 
125  Ga.  810,  54  SE  700;  Texas  Cent. 
R.  Co.  v.  Rose,  (Tex.  Civ.  A.)  172 
SW   766. 

6.  U.  S. — Donovan  v.  Greenfield, 
etc.,  St.  R.  Co.,  183  Fed.  526,  106  CCA 
72.  . 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  108  Ala.  62,  19  S  61,  31 
LRA  372;  Johnson  v.  Louisville,  etc., 
R.  Co.,  104  Ala.  241,  16  S  75,  58  Am 
SR  89. 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  Sf,  136  NW 
21,  42  LRANS  878. 

Ky. — Brown  v.-  Louisville,  etc,  R. 
Co.,  103  Ky.  211.  44  SW  648,  19  KyL 
1878;  Louisville,  etc.,  R.  Co.  v.  Sulli- 
van   81  Ky.   624,   50  AmR  186. 

Mass. — Hudson  v.  Lynn,  etc.,  R. 
Co.,  178  Mass.  64,  69  NE  647. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Jack- 
son,   92    Miss.    517,    46    S    142. 

N.  J.— McCoy  v.  Millvllle  Tract. 
Co.,   83  N.   J.   L.  608,  85   A  868. 

N.  Y. — Gill  v.  Rochester,  etc.,  R. 
Co.,  87  Hun  107;  Guy  v.  New  York, 
etc.,  R.  Co..  SO  Hun  399. 

Pa. — Clark  v.  Harrlsburg  Tract. 
Co.,  20  Pa.  Super.  76. 


a  place  which  is  dangerous  to  one  in  his  condition, 
the  carrier  is  liable  for  the  damages  resulting  from 
such  action;4  and  if  in  such  a  case  he  is  run  over 
by  a  following  train  the  carrier  is  liable,  although 
the  employees  in  charge  of  the  second  train  used  all 
ordinary  care  and  diligence  to  avoid  the  accident.5 
Thus  the  rule  applies  where  the  conductor  with 
knowledge  of  the  facts  ejects  a  passenger  who  is 
intoxicated  to  such  a  degree  as  to  render  him  un- 
conscious of  danger,  at  a  time  or  place  dangerous 
to  one  in  his  condition.*  But  if  the  conductor  or 
other  employee  so  ejecting  a  person  does  not  know, 

Tex. — Texas  Cent.  R.  Co.  v.  Rose, 
(Civ.  A.)  172  SW  766;  Texas  Cent. 
R  Co.  v.  Rose  (Civ.  A.)  161  SW  387. 

Va. — Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.  867,  67  SE  693. 

"If  a  passenger  on  a  train.  Is  in- 
toxicated to  a  degree  to  render  him 
unconscious  of  danger — unable  to 
take  in  his  position,  surroundings 
and  perils,  and  his  duty  to  avoid 
them,  or  he  does  not  possess  the 
power  of  locomotion,  and  is  put  off 
the  train  by  a  conductor  on  account 
of  his  misconduct,  and  the  place 
where  he  is  put  off  and  left  is  dan- 
gerous to  one  In  his  condition,  and 
these  facts  are  known  to  the  con- 
ductor, he  would  be  guilty  of  reck- 
less and  wanton  negligence,  render- 
ing the  company  In  whose  employ- 
ment he  Is,  liable  for  damages  re- 
sulting from  his  negligence,  although 
the  person  ejected  and  Injured  might 
have  been  legally  ejected  in  a  proper 
manner  and  at  a  proper  place."  Louis- 
ville, etc.,  R.  Co.  v.  Johnson,  108  Ala. 
62.   65,    19   S   51,   21   LRA   372. 

"While  it  is  settled  that  those  In 
charge  of  a  railroad  train,  in  eject- 
ing a  drunken  passenger  who  falls 
to  pay  his  fare  or  to  produce  a 
ticket,  must  exercise  due  care,  such 
as  may  be  required  by  trie  circum- 
stances, in  selecting  a  place  for  de- 
positing such  passenger  as  that  he 
will  probably  be  able  to  protect  him-  . 
self,  or  can  be  afforded  protection 
by  others,  from  danger  from  passing 
trains  at  that  point,  and  from  danger 
on  account  of  the  Inclement  condi- 
tion of  the  weather,  etc.,  yet  the  con- 
dition of  the  person  ejected  must  be 
such  that  it  would  reasonably  indi- 
cate to  the  railroad  employes  that 
he,  on  account  of  his  condition  and 
the  surrounding  circumstances  would 
be  liable  to  such  Injury."  Tuttle  v. 
Cincinnati,  etc.,  R.  Co.,  80  SW  802, 
803,   26  KyL  152. 


l*a]  Illustrations. — (1)  Where  plain- 
tiff being  Intoxicated  was  removed 
from  defendant's  train  on  account 
of  a  refusal  to  pay  his  fare,  aad 
owing  to  the  severity  of  the  weather 
and  his  helpless  condition  his  limbs 
were  frozen  causing  intense  suffer- 
ing and  confinement  for  several 
months,  the  railroad  company  was 
negligent.  Louisville,  etc.,  R.  Co.  v. 
Sullivan.  81  Ky.  624,  60  AmR  186. 
(2)  It  is  negligence  to  put  off  a 
drunken  passenger  unable  to  take 
care  of  himself  In  a  cut  between 
stations  where  he  Is  drowned  in  a 
pool  of  water.  Gill  v.  Rochester, 
etc.,  R.  Co.,  37  Hun  (N.  Y.)  107. 
'  [b]  Safety  of  place. — Where  an  in- 
toxicated passenger  ejected  from  a 
train  Is  Incapacitated  from  protect- 
ing himself  from  danger,  the  car- 
rier's liability  for  consequent  injury 
depends  on  whether  the  place  of 
ejection  is  one  that  a  prudent  person 
would  consider  safe  under  the  cir- 
cumstances. Texas  Cent.  R.  Co.  v. 
Rose,    (Tex.    Civ.    A.)    172    SW   756. 

[c]  The  ejection  at  a  regular  sta- 
tion (1)  of  a  person  in  a  helpless 
state    of    Intoxication    is    not    negli- 

f fence,  since  the  reasonable  Inference 
s  that  he  will. And  his  way  to  some 
hotel  or  be  taken  care  of  by  some 
of  the  cltlsens.  Brown  v.  Louisville, 
etc.,  R.  Co.,  103  Ky.  211,  44  SW  648. 
19  KyL  1878.  (2)  A  carrier  Is  not 
liable  for  the  ejection  of  an  Intoxi- 
cated passenger  at  a  station,  in  view 
of  Iowa  Acts   83d   Gen. 
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or  is  not  informed,  of  his  helpless  condition  and 
the  consequent  peril  attending  his  ejection,  there  is 
no  liability  arising  from  the  exercise  of  the  right.7 

Proximate  cause.  To  render  the  carrier  liable  for 
subsequent  injuries  to  a  person  ejected,  it  must 
appear  that  they  were  the  proximate  result  of  the 
ejection  and  could  have  reasonably  been  antici- 
pated ;  even  as  to  persons  who  are  partially  incapaci- 
tated the  carrier  is  not  liable  for  subsequent  injuries, 
unless  there  was  negligence  as  to  the  time  or  place 
selected  for  the  ejection,8  and  injurious  consequences 
not  the  proximate  result  of  the  negligent  ejection 
are  not  chargeable  to  the  carrier.*  Thus  mere 
drunkenness  which  does  not  take  away  conscious- 


ness or  deprive  one  of  the  power  to  take  care  of 
himself  will  not  relieve  him  of  the -responsibility  of 
avoiding  danger,  and  if  after  the  ejection  he  is  ran 
over  and  killed  by  another  train  or  otherwise  in- 
jured through  his  failure  to  exercise  due  care,  the 
ejection  is  not  such  proximate  cause  of  the  injury 
as  to  make  the  company  liable.10 
'  [J  1193]  J.  Manner  of  Ejection— 1.  In  General. 
Where  an  ejection  is  proper,  reasonable  and  ordi- 
nary care  in  view  of  all  the  surrounding  facts  and 
circumstances  must  be  used,  so  as  not  to  imperil  the 
life  of  the  passenger  or  inflict  wanton  or  unneces- 
sary injury  on  him,11  greater  care  being  required  in 
ejecting  a  sick  or  infirm  person  than  in  a  case  of  a 


141  i  2,  where  no  unnecessary  force 
was  used  and  the  conductor  did  not 
know  the  passenger  was  in  a  helpless 
condition.  Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31.  136 
NW    21,    42    LRANS    373. 

T.  Korn  v.  Chesapeake,  etc.,  R. 
Co.,  125  Fed.  897.  62  CCA  417,  63 
LRA  872;  Louisville,  etc,  R  Co.  v. 
Johnson,  108  Ala.  62.  19  S  61,  52,  31 
LRA  372-  Adams  v.  Chicago  Great 
Western  R.  Co.,  166  Iowa  31,  135  NW 
21.  42  LRANS  373;  Texas  Cent.  R 
Co.  v.  Rose,  (Tex.  Civ.  A.)  161  SW 
387. 

"If  the  conductor  did  not  know  of 
the  Infirmity  of  the  person,  and  the 
peril  attending  the  ejection,  there 
would  be  no  liability  arising  from 
the  exercise  of  the  right  and  per- 
formance of  the  duty.  It  is  the  fact 
of  notice  or  knowledge  of  the  danger 
on  the  part  of  the  conductor  under 
such  circumstances  that  constitutes 
the  act  culpable  or  willfully  wrong." 
Johnson  v.  Louisville,  etc..  R.  Co., 
104  Ala.  241,  246.  16  S  76,  53  AraSR 
39. 

[a]  Station  agent's  knowledge  not 
Imputed  to  company.— Where  a  per- 
son passed  a  part  of  the  afternoon 
before  he  boarded  a  passenger  train 
In  the  station,  apparently  In  a  stupor 
resulting  from  the  use  of  liquor  or 
drugs,  and  the  station  agent  knew 
this,  but  did  not  Inform  the  conduc- 
tor of  the  train,  the  knowledge  of  the 
station  agent  could  not  be  Imputed 
to  the  company,  because  it  was  no 
part  of  his  duty  to  pass  on  such  per- 
son's fitness  to  travel,  or  to  give  the 
conduotor  information  on  that  point. 
Korn  v.  Chesapeake,  etc,  R.  Co.,  125 
Fed.  897.  62  CCA  417,  63  LRA  872. 

8.  D.  C. — Burch  v.  Baltimore,  etc., 
R.  Co.,  3  App.  346,  26  LRA   129. 

111. — Keeshan  v.  Elgin,  etc..  Tract. 
Co.,  229  111.  533,  82  NE  360  [aff  132 
111.  A.  416]. 

Ind. — McClelland  v.  Louisville,  etc., 
R.  Co.,  94   Ind.   276. 

Iowa. — Haley  v.  Chicago,  etc.,  R. 
Co.,  21  Iowa  15. 

Ky. — McKlnley  v.  Louisville,  etc., 
R.  Co.,  137  Ky.  845,  127  SW  488,  28 
LRANS  611;  Bohannon  v.  Southern 
R.  Co.,  65  SW  169,  23  KyL  1390; 
Brown  v.  Louisville,  etc.,  R.  Co.,  103 
Ky.  211.  44  SW  648.  19  KyL  1878: 
Louisville,  etc.,  R.  Co.  v.  Logan,  88 
Ky.  232,  10  SW  656.  10  KyL  798,  21 
AmSR  332.   3  LRA  80. 

N.  H. — Edgerly  v.  Union  St.  R.  Co., 
67    N.    H.    312,    36   A    668. 

N.  J. — McCoy  v.  Millvllle  Tract 
Co.,   86  A  368. 

N.  C. — Roseman  v.  Carolina  Cent. 
R  Co.,  112  N.  C.  709,  16  SE  766,  34 
AmSR    624,    19    LRA    327. 

Oh. — Railway  Co.  v,  Valleley,  32 
Oh.  St.  345,  30  AmR  601. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Cohn,  22  Tex.  Civ.  A.  11,  63  SW  698. 

9.  Gwyn  v.  Cincinnati,  etc.,  R.  Co.. 
165  Fed.  88.  83  CCA  648;  Keeshan  v. 
Elgin,  etc..  Tract.  Co.,  229  111.  533.  82 
NE  360  [aff  132  111.  416];  Chicago, 
etc..  R  Co.  v.  Spirk,  51  Nebr.  167, 
70  NW  926. 

10.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Johnson.  108  Ala.  62,  19  S  61,  31  LRA 
372;   Johnson   v.   Louisville,   etc.,   R. 


Co.,  104  Ala.  241,  16  S  76,  63  AmSR 
39. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Dallas,  93  Ark.  209.  124  SW  247. 

Ga. — Seaboard  Air  Line  R  Co.  v. 
Smith,  3  Ga.  A.   1.  59  SE  199. 

Ky. — Brown  v.  Louisville,  etc..  R. 
Co.,  103  Ky.  211,  44  SW  648,  19  KyL 
1873. 

Mass. — Podesplk  v.  Worcester 
Cons.  St.  R.  Co.,  216  Mass.  213,  103 
NE  638;  Murphy  v.  Boston,  etc.,  R 
Co.,  216  Mass.  178,  103  NE  291. 

Mich. — Gaukler  v.  Detroit,  etc,  R 
Co.,   130   Mich.    666,   90   NW   660. 

Mo. — Hamilton  v.  Kansas  City 
Southern  R.  Co.,  260  Mo.  714,  167 
SW   622. 

N.  H.— Edgerly  v.  Union  St.  R.  Co., 
67  N.  H.  312,  36  A  668. 

Pa. — Hamilton  v.  Pittsburg,  etc., 
R  Co.,  183  Pa.  638,  38  A  108E. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams,  (Civ.  A.)  37  SW  992. 

Va. — Bragg  v.  Norfolk,  etc.,  R.  Co., 
110  Va.   867,  67   SE  693. 

Ont. — Delahanty  v.  Michigan  Cent. 
R  Co.,  10  Ont.  L.  388,  6  OnTWR  252. 

"Mere  drunkenness  which  does  not 
take    away    consciousness    and    the 

Sower  to  consider  and  understand  the 
anger  to  which  one  Is  exposed,  nor 
deprives  him  of  physical  capacity 
to  take  care  of  himself  and  to  avoid 
danger,  does  not  relieve  him  from 
the  responsibility  of  exercising  due 
care  to  escape  the  danger,  and  If 
killed  in  consequence  of  such  neglect 
of  duty  on  his  part,  there  can  be  no 
recovery  on  account  of  the  Injury." 
Louisville,  etc.,  R  Co.  v.  Johnson, 
108  Ala.  62.  64,  19  S  61,  31  LRA  372. 
"The  killing  under  these  circum- 
stances would  be  the  result  of  his 
own  negligence,  which  proximately 
contributed  to  it."  Johnson  v.  Louis- 
ville, etc.  R  Co.,  104  Ala.  241,  247, 
16  S  75,  53  AmSR  39. 
.  [a]  Thus  (1)  where  an  Intoxicated 
person  Is  ejected  from  a  train  and 
put  In  a  place  of  safety,  the  liability 
of  the  railroad  company  ends,  and  ft 
Is  not  liable  because  on  leaving  the 
place  of  safety  the  intoxicated  per- 
son is  killed.  Murphy  v.  Boston,  etc., 
R  Co.,  216  Mass.  178,  103  NE  291. 
(2)  The  ejection  on  a  public  highway 
and  near  dwellings  of  a  drunken  pas- 
senger from  an  electric  car  shortly 
after  sunset  is  not  the  proximate 
cause  of  his  death,  caused  by  his 
wandering  on  defendant's  tracks 'and 
being  struck  by  another  car.  Edg- 
erly v.  Union  St.  R.  Co..  67  N.  ft. 
312,  36  A  568.  (3)  Negligence  of  a 
railroad  company  whose  conductor 
puts  a  passenger,  slightly  Intoxi- 
cated, off  the  train  a  short  distance 
beyond  his  station  Is  not  the  proxi- 
mate cause  of  the  passengers  In- 
jury, as  he  had  gone  back  to  the 
station  in  safety  and  passed  by  it 
on  to  the  bridge  of  another  railroad 
where  he  was  killed  six  hours  later, 
where,  if  he  was  still  Intoxicated,  it 
must  have  been  the  result  of  further 
drinking.  Hamilton  v.  Pittsburg, 
etc.,  R.  Co.,  188  Pa.  638.  38  A  1085. 
(4)  Where  a  drunken  and  disorderly 
passenger  who  Is  physically  capable 
of  taking  care  of  himself  Is  ejected 
at  a  station  and  follows  the  train  on 


foot  and  either  falls  or  jumps  from 
a  bridge  into  a  river  and  Is  drowned, 
the  company  Is  not  liable.  Delahantr 
v.  Michigan  Cent.  R  Co.,  10  Ont  L 
388,  6  OntWR  262. 

II.  U.  S. — Great  Northern  R  Co. 
v.  Bruyere,  114  Fed.  540,  61  CCA 
674. 

Iowa. — Brown  v.  Chicago,  etc..  R. 
Co.,   61   Iowa  236.   1  NW  487. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Ashley,  169  Ky.  330,  183  SW  921. 
LRA1916E  763;  Louisville,  etc.,  R 
Co.  v.  Tuggle.  151  Ky.  409,  162  SW 
270;  Louisville,  etc.,  R  Co.  v.  Setser, 
138  Ky.  476,  128  SW  341;  Chesapeake, 
etc.,  R.  Co.  v.  Crank.  128  Ky.  329. 
108  SW  276,  32  KyL  1202.  16  LRANS 
197;  Louisville,  etc.,  R  Co.  t.  Sulli- 
van, 81  Ky.  624,  50  AmR  186. 

N.  Y.— Guy  v.  New  York,  etc.  R 
Co.,  30  Hun  399. 

Tex. — Texas  Midland  R  Co.  v. 
Geraldon.  54  Tex.  Civ.  A.  71,  117 
SW   1004. 

Utah. — Klenk  v.  Oregon  Short  Line. 
27  Utah  428,   76  P  214. 

Wash. — Backlund  v.  Puget  Sound 
Tract.,  etc,  Co.,  86  Wash.  267,  1M 
P  3. 

Ont. — Delahanty  v.  Michigan  Ont 
R  Co.,  10  Ont.  L.  388.  6  OntWR  2S2 
£rev  7  Ont.  L.  690,  3  OntWR  788]. 

[a]  m— sons  for  rule. — "The  legal 
principle  involved  In  the  rule  is  the 
same,  whether  the  negligent  expul- 
sion occurs  from  the  vehicle  or  from 
the  waiting  room,  as  under  the  facte 
In  this  case.  The  rule  is  founded  on 
the  principle  that  it  is  the  duty  of 
the  carrier  to  refrain  from  exer- 
cising the  right  of  expulsion  in  a 
manner  and  at  a  time  where  injury 
would  result  to  the  person  ejected. 
Such  rule  holds  to  the  person  ejected 
the  right  to  his  safety  of  health, 
limb  and  life,  and  to  the  carrier  lit 
obligation  of  due  regard  to  his  safety 
from  such  injuries  in  the  exercise  of 
the  right  to  expel."  Texas  Midland 
R.  Co.  v.  Geraldon.  64  Tex.  Civ.  A 
71,  76,  117  SW  1004. 

£bl  Compelling  person  to  stud 
on  platform.— (l)  A  conductor  hu 
no  right  to  remove  an  offensive  pas- 
senger from  the  oar  and  require  him 
to  stand  on  the  unprotected  platform 
of  a  moving  train,  and  the  company  Is 
liable  to  a  passenger  who  ts  required 
to  leave  a  car  and  take  such  position, 
and  Is  injured  while  exercising  ordi- 
nary care.  Chesapeake,  etc.,  R.  Co. 
V.  Crank,  128  Ky.  329.  108  SW  274. 
32  KyL  1202,  16  LRANS  197.  (2) 
Where  a  person  boarded  a  caboose  on 
a  freight  train  to  make  Inquiries 
from  the  conductor  concerning  his 
wife,  having  expected  her  on  that 
train,  and  while  he  was  still  in  the 
caboose  and  waiting  for  the  con- 
ductor, the  train  started,  and  when 
the  conductor  came,  he  demanded 
that  he  pay  his  fare  or  get  off.  but 
refused  to  stop  the  train,  and  sacb 
person  stepped  out  on  to  the  plat- 
form, and  the  conductor  locked  the 
door  leaving  him  outside,  and  he 
was  thrown  from  the  train  by  the 
sudden  lurching  of  the  caboose  after 
having  attempted  to  reenter,  this  was 
wrongful  conduct  on  the  part  of  the 
conductor    for    which    the   company 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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person  in  good  physical  condition."  The  carrier  is 
liable  if  the  employee  in  ejecting  the  passenger  does 
acts  which  an  ordinarily  prudent  person  would  not 
do  under  like  circumstances,  and  injury  results 
therefrom.18  But  only  ordinary  care  need  be  used.14 
In  case  of  a  trespasser  on  a  car,  while  the  carrier 
is  not  required  to  exercise  for  his  safety  the  high- 
est degree  of  care  due  to  a  passenger,15  it  owes  him 
the  duty  of  exercising  ordinary  care  to  prevent 
injury  while  removing  him  from  the  car,1*  or  as  the 
rale  has  otherwise  been  stated,  it  owes  him  the  duty 
of  not  unnecessarily  and  intentionally  injuring  him, 
and  the  carrier  is  not  required  to  consider  his  mere 
convenience.1* 
After  an  afflicted  or  infirm  passenger  has  been 


ejected,  the  duty  of  the  carrier  to  exercise  reason- 
able care  for  his  safety  and  welfare  still  continues.1" 
[$  1194]  2.  Use  of  Force.  The  word  "ejected," 
as  applied  to  the  ejection  of  passengers,  imports  the 
idea  of  being  forcibly  expelled  or  thrust  from  the 
train,80  and  such  force  may  be  used  as  is  reason- 
ably necessary  to  effect  the  removal  of  the  person 
from  the  train,  where  the  ejection  is  proper,  the 
amount  of  force  depending  on  the  resistance 
offered,21  although  where  a  passenger  is  unlawfully 
ejected,  he  may  recover  damages  irrespective  of  the 
degree  of  force  used  in  ejecting  him.  Where  the 
passenger  gives  the  conductor  to  understand  that  he 
will  resist  ejection,  the  conductor  is  justified  in 
using  force  in  putting  him  off,  especially  after  re- 


wms  liable  If  It  was  the  proximate 
cause  of  the  injury.  Great  Northern 
R.  Co.  v.  Bruyere,  114  Fed.  640,  51 
CCA  574. 

[cl  Ta  the  removal  of  an  Intoxi- 
cated pa— ngsr  It  is  necessary  mat 
the  conductor  exercise  reasonable 
care,  in  view  of  all  the  surrounding 
facts  and  circumstances,  to  the  end 
that  the  person  so  removed  may  not 
be  unnecessarily  injured."  Back- 
land  v.  Puget  Sound  Tract.,  etc.,  Co., 
S«  Wash.  257.  269,  150  P  3. 

18.  Young  v.  Texas,  etc.,  R.  Co., 
51  La,  Ann.  295,  25  S  69;  Backlund 
v.  Puget  Sound  Tract.,  etc.,  Co.,  86 
Wash.  257,  160  P  3. 

13.  Bettis  v.  Chicago,  etc.,  R.  Co., 
Ill  Iowa  46,  108  NW  103.  See  also 
cases  supra  note  11. 

14.  Hobbs  v.  Illinois  Cent.  R.  Co., 
171  Iowa  624.  162  NW  40;  William- 
son v.  Chicago,  eta,  R  Co.,  67  Tex. 
Civ.  A.  502,  122  SW  897:  Ft.  Worth, 
etc..  R  Co.  v.  Grlbble,  46  Tex.  Civ. 
A   78,  10*  SW  167. 

IB.  Drogmund  v.  Metropolitan  St. 
R  Co.,   122M0.   A.   154,   98    SW  .1091. 

16.  Atchison,  etc,  R  Co.  v.  Gants, 
18  Kan.  608,  17  P  64,  6  AmSR  780: 
Louisville,  etc.,  R  Co.  v.  Ashler,  169 
Ky.  330,  183  SW  921,  LRA1916E  763; 
Droground  v.  Metropolitan  St.  R.  Co., 
122  Mo.  A.  154,  98  SW  1091.  See  also 
Railroads    [33  Cyc  820]. 

[a]  Inhumanity  or  reoUerane**.— 
A  carrier  Is  bound  to  accord  to  a 
trespasser  on  a  train  humane  treat- 
ment and  cannot  inflict  brute  vio- 
lence on  him.  or  employ  more  force 
than  is  needed  to  eject  him;  and 
ejecting  him  under  circumstances 
Indicative  of  inhumanity  or  reckless 
disregard  of  life  may  entitle  him  to 
an  action.  Beck  v.  Qulncy,  etc.,  R 
Co..   129  Mo.  A.  7,   108  SW  13?. 

17.  'Wright  v.  Georgia  Southern, 
etc.,  R  Co.,  66  Fla.  510.  63  S  909, 
LRA1916E  1134;  Malmgren  v.  Au- 
rora, etc.,  R  Co.,  193  111.  A.  241: 
Oan-ett  v.  St.  Louis  Transit  Co.,  .219 
Mo.  65.  118  SW  68.  16  AnnCas  678: 
Lerner  v.  Public  Service  R  Co.,  (N. 
J.)   84  A  618. 

18.  Atchison,  etc.,  R.  Co.  v.  Gants, 
38  Kan.  608,  17  P  54.  5  AmSR  780. 

18.  St.  Louis,  etc.,  R.  Co.  v.  Wood- 
ruff, 89  Ark.  9,  115  SW  953. 

[a]'  mustratlon.— Where  after  an 
insane  passenger  had  been  ejected 
from  a  train  and  left  in  the  carrier's 
waiting  room  in  charge  of  a  station 
agent  the  sheriff  refused  to  take 
charge  of  her  In  his  official  capacity, 
but  administered  to  her  wants  as  an 
Individual,  his  acts  did'  not  affect 
the  carrier's  liability  for  injuries  ac- 
tually sustained  by  reason  of  the 
station  agent's  negligence.  St. 
Louis,  etc.,  R.  Co.  v.  Woodruff,  89 
Ark.  »,  115  SW  963. 

Flaoe  or  time  of  ejection  of  af- 
flicted or  Infirm  person  see  supra 
5  1192. 

90.  Louisville,  etc.,  R.  Co.  v. 
Ogles,  142  Ga.  720,  83  SB  681. 

SI.  U.  S. — Texas,  etc..  R  Co.  v. 
Dlefenbach,  167  Fed.  39,  92  CCA  601; 
GaUena  v.  Hot  Springs  R  Co.,  13 
Fed.  116,  4  McCrary  371. 

Ala.. — Moore  v.  Nashville,  etc,  R. 
Co..  187  Ala.  495.  34  S  617. 

CaL — Wright  v.  California  Cent 
R.  CC  78  Cal.   360,  20  P  740;  Braly 


v.  Fresno  City  R  Co.,  9  Cal.  A.  417, 
99  P  400. 

Ga. — Louisville,  etc,  R  Co.  v.  Ogles, 
142  Ga.  720,  83  SB  681;  Coyle  v. 
Southern  R.  Co.,  112  Ga.  121,  37  SB 
163;  Hlgglns  v.  Southern  R.  Co.,  98 
Ga.  761,  25  SB  837. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.  296.  54  AmR  238;  Cen- 
tral R  Co.  v.  Mackey,  103  111.  A.  15; 
Chicago,  etc.,  R.  Co.  v.  Casaxza,  83 
111.  A.  421;  Chicago,  etc.,  R  Co.  v. 
Brisbane.  24  111.  A.  463. 

Ind. — Bvansville,  etc.,  R.  Co.  v. 
Gllmore,  1  Ind.  A.  468.  27  NE  992. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Friend,  169  Ky.  778,  169  SW  609, 
LRA191SC  148;  Chesapeake,  etc.,  R 
Co.  v.  Roblnett,  151  Ky.  778,  162  SW 
976,  46  LRANS  433;  Chesapeake,  etc., 
R  Co.  v.  Roblnett,  107  SW  763,  32 
KyL  1077. 

Mass. — McGarry  v.  Holyoke,  St.  R 
Co.,  182  Mass.  123,  65  NE  45;  Cole- 
man v.  New  Tork,  etc.,  R  Co.,  106 
Mass.  160. 

Mich. — Lindsay  v.  Wabash  R  Co., 
141  Mich.  204,  104  NW  656;  Great 
Western  R.  Co.  v.  Miller,  19  Mich. 
305. 

Mo.— Lillla  v.  St.  Louis,  etc.,  R 
Co..  64  Mo.  464,  27  AmR  256;  Mc- 
Querry  v.  Metropolitan  St.  R.  Co., 
117  Mo.  A.  255.  92  SW  912;  Ickenroth 
v.  St.  Louis  Transit  Co.,  102  Mo.  -A. 
697.  77  SW  162. 

Nebr. — Sorenson  v.  Lincoln  Tract. 
Co.,  94  Nebr.  91,  142  NW  702. 

N.  Y. — Miller  v.  Brooklyn  Heights 
R  Co..  127  App.  Div.  197,  111  NYS 
47;  McCullen  v.  New  York,  etc.  R. 
Co.,  68  App.  Div.  269.  74  NYS  209; 
Weber  v.  Brooklyn,  etc,  R.  Co.,  47 
App.  Div.  306.  62  NYS  1:  Hart  v. 
Metropolitan  St.  R.  Co.,  34  Misc.  521, 
69  NYS  906. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson.  25  Okl.  833,  108  P  378. 

Pa. — McMillan  v.  Federal  St.,  etc, 
R.  Co.,  172  Pa..  523,  33  A  560. 

S.  C. — Moore  v.  Columbia,  etc.,  R 
Co.,  38  S.  C.  1.  16  SB  781. 

Tex. — Missouri,  etc,  R  Co.  v.  Mor- 

San„  (Civ.  A.)  138  SW  216;  Kaase  v. 
ulf.  etc.,  R.  Co.,  41  Tex.  Civ.  A.  370, 
92  SW  444;  Houston,  etc.,  R  Co.  v. 
Ritter.  16  Tex.  Civ.  A.  482.  41  SW 
753;  Texas,  <etc,  R.  Co.  v.  Demllley, 
(CiV.  A.)  41  SW  147  [aft  91  Tex.  215, 
42  SW  640]. 

Va. — Norfolk,  etc,  R  Co.  v.  Brame, 
109  Va.  422.  63  SE  1018. 

Wash. — Kirk  v.  Seattle  Electric 
Co.,  68  Wash.  283,  108  P  604,  31 
LRANS  991;  Mills .  v.  Seattle,  etc, 
R  Co..  60  Wash.  20,  96  P  520,  19 
LRANS  704;Clark  v.  Great  Northern 
R.  Co.,  37  Wash.  587,  7»  P  1108,  2 
AnnCas  760. 

[a]  Illustration, — Where  a  car- 
rier's conductor  In  endeavoring  to 
eject  a  woman  from  a  train  on  her 
refusal  to  alight  or  pay  fare  to  the 
next  station  merely  took  hold  of  her 
arm  and  pulled  her  out  of  the  seat, 
and  called  to  the  train  auditor  to 
assist  him,  when  she  paid  her  fare  to 
the  next  station,  there  was  no  show- 
ing of  excessive  force  authorizing  a 
recovery  on  that  ground.  Missouri, 
etc.,  R.  Co.  v.  Morgan,  (Tex.  Civ.  A.) ' 
138  SW  216. 

[b]  Measure  of  fore**— The  force 
which  may  lawfully  be  used  must  be 


measured  by  the  stubbornness  of, 
the  passenger's  resistance;  and 
neither  the  court  nor  the  Jury  should 
be  required  to  weigh  with  too  much 
nicety  the  amount  of  force  neces- 
sary to  eject  In  the  face  of  offered 
resistance.  Kirk  v.  Seattle  Electric 
Co..  68  Wash.  283.  108  P  604.  31 
LRANS  991:Clark  v.  Great  Northern 
R.  Co.,  87  Wash.  637,  79  P  1108,  3 
AnnCas  760. 

[cl  An  assault  (1)  committed  by 
employees  of  a  railroad  in  overcom- 
ing without  unnecessary  force  a  pas- 
senger's resistance  to  ejection  be- 
cause of  his  refusal  to  surrender  his 
ticket  or  pay  his  fare,  or  because  of 
his  disorderly  conduct  on  the  train, 
or  In  repelling  with  no  more  force 
than  is  reasonably  necessary  a 
wrongful  attack  by  him,  is  justifi- 
able. Chesapeake,  etc.,  R.  Co.  v. 
Roblnett.  161  Ky.  778,  152  SW  976. 
45  LRANS  433.  (2)  A  carrier  is  not 
liable  to  a  passenger  for  assault  and 
battery,  who  from  having  used  vio- 
lent, boisterous,  or  profane  language, 
or  having  been  guilty  of  disorderly 
conduct  In  the  presence  of  other 
passengers,  is  ejected  from  a  street 
car  by  the  conductor  using  only  such 
force  as  is  necessary  for  the  purpose. 
Ickenroth  v.  St.  Louis,  Transit  Co., 
102  Mo.  A.  697.  77  SW  162. 

[d]  Where  a  sleeping  passenger 
remains  on  a  oar  after  arrival  at  his 
destination,  the  terminus  of  the  road, 
the  carrier's  employees  have  the 
right  to  resort  to  whatever  means 
are  reasonably  necessary  to  awaken 
him  and  get  him  off  the  train,  and 
are  not  guilty  of  unlawful  assault 
In  using  such  means.  Kaase  v.  Gulf, 
etc,  R  Co.,  41  Tex.  Civ.  A.  370,  92 
SW  444. 

te]  Injury  to  third  person-— 
ere  the  employees  of  a  carrier 
using  no  unnecessary  force  in  eject-. 
Ing  a  passenger  for  refusal  to  pay 
his  fare  knocked  or  threw  him 
against  his  daughter,  resulting  in 
fright  and  injuries  to  her,  and  the 
Impact  with  the  daughter  resulted 
from  the  father's  forcible  resistance, 
the  company  was  not  liable  therefor. 
Chesapeake,  etc,  R.  Co.  v.  Roblnett. 
161  Ky.  778.  162  SW  976.  45  LRANS 
438. 
Bjectlon  of  trespassers  from  trains 
inerally  see  Railroads  [33  Cyc  820, 

'Il- 
ea. Pennsylvania  Co.  v.  Scofleld, 
121  Fed.  814,  68  CCA  176;  Chicago, 
etc,  R  Co.  v.  Bills.  104  Ind.  13.  3  NE 
611;  State  v.  Kiraber,  3  Oh.  Dec.  (Re- 
print) 197.  4  WklyLGas  359.  See 
also  supra  I  1190;  Infra  {{  1199,  1200. 

[a]  Threat  of  force. — The  fact 
that  the  conductor  in  -the  presence 
of  other  passengers  compelled  plain- 
tiff to  leave  the  train  and  took  him 
by  the  shoulder  to  remove  him  was 
sufficient  to  permit  an  award  of  dam- 
ages in  view  of  plaintiff's  having 
been  compelled  "by  superior  force, 
or  the  threat  of  superior  force,"  to 
comply  with  the  conductor's  order. 
Pennsylvania  Co.  v.  Scofleld,  121  Fed. 
814.  817.  68  CCA  176. 

[b]  Assault  and  battery.— A  con- 
ductor In  forcibly  ejecting  from  the 
car  a  mulatto  claiming  a  right  to 
ride  and  who  has  not  refused  pay- 
ment is.  guilty  of  assault  and  bat- 
Dig  iti  zed  byVj  (TOvPc 
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peatedly  telling  him  that  he  most  pay  his  faro  or 
get  off.*3 

Excessive  force;  malice.  The  carrier  is  liable  for 
injuries  due  to  the  use  of  unnecessary  force  or  vio- 
lence, as  even  in  the  removal  of  trespassers  no 
injury  should  be  inflicted  which  may  reasonably  be 
avoided    consistent    with   effecting   the    removal;1* 


and  the  carrier  is  liable  where  its  employees,  in  eject- 
ing a  passenger,  use  abusive,  insulting,  or  threat- 
ening acts  or  language,22  or  willfully,  unnecessarily, 
or  maliciously  assault  or  injure  him,  while  acting 
in  the  discharge  of  their  duty,  even  though  he  is  not 
entitled  to  the  rights  of  a  passenger,18  although,  as 
to  this  latter  proposition,  there  are  some  cases  to 


tery,  although  no  more  force  than 
necessary  is  used  In  the  removal. 
State  v.  KImber,  3  Oh.  Dec.  (Reprint) 
197,  4  WklyLGas  359. 

83.  McOarry  v.  Holyoke.  St.  R. 
Co.,  182  Mass.  123.  65  NE  46. 

84.  U.  S. — Qallena  v.  Hot  Springs 
R  Co.,  13  Fed.  116,  4  McCrary  371. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Yielding,  156  Ala.  359,  46  S  747. 

Ark. — Little  Rock  R.,  etc.,  Co.  v. 
Bracy,  111  Ark.  613,  165  SW  4E0;  St. 
Louis,  etc..  R.  Co.  v.  Osborn,  67  Ark. 
399.  56  SW  142. 

Cal. — Kline  v.  Central  Pac.  R.  Co., 

37  Cal.  400.  99  AmD  282. 

Ga. — Coyle  v.  Southern  R.  Co.,  112 
Ga.  121,  37  SE  163;  Hlgglns  v.  South- 
ern R.  Co.,  98  Ga.  761,  25  SB  837: 
Western,  etc.,  R.  Co.  v.  Turner,  72 
Ga.  292,  63  AmR  842;  Louisville,  etc., 
R.  Co.  v.  Forrest,  6  Ga.  A.  766,  65  SE 
808. 

III. — North  Chicago  City  R.  Co.  v. 
Gastka,  128  111.  613,  21  NE  522,  4 
LRA481;  Chicago,  etc.,  R.  Co.  v. 
Bryan,  90  111.  126;  Chicago,  etc..  R. 
Co.  v.  Herring.  57  111.  59;  St.  Louis, 
etc.,  R.  Co.  v.  Dalby,  19  111.  353;  De- 
vlne  v.  Chicago  City  R.  Co..  141  111. 
A  688  [an*  237  111.  278,  86  NE  689]; 
Chicago  Union  Tract.  Co.  v.  Bret- 
hauer.  126  111.  A.  204  [aff  223  111.  521. 
79  NB  287];  Chicago,  etc.,  R.  Co.  v. 
Stratton,  111  111.  A.  142:  Chicago, 
etc.,  R  Co.  v.  Barrett,  16  111.  A.  17. 

Ind. — Cltixens'  St.  R  Co.  v.  Wil- 
loeby.  134  Ind.  563,  33  NE  627;  Wa- 
bash R.  Co.  v.  Savage,  110  Ind.  156, 
9  NE  85:  Chicago,  etc,  R.  Co.  v. 
Bills,  104  Ind.  13.  3  NE  611;  Indian- 
apolis, etc..  R.  Co.  v.  Anthony,  43 
Ind.  183;  Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  87;  Jeffersonville  R. 
Co.  v.  Rogers,  38  Ind.  116,  10  AmR 
103;  Bvansville.  etc.,  R.  Co.  v.  Baum, 
2<  Ind.  70;  Cltlsens'  St.  R.  Co.  v. 
Clark.  33  Ind.  A.  190,  71  NB  63.  104 
AmSR  249;  Lake  Brie,  etc.,  R.  Co.  v. 
Matthews.  13  Ind.  A.  365.  41  NE  842. 

Kan. — Schmidt  v.  Kansas  City 
Western  R.  Co..  91  Kan.  498,  138  P 
641. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ash- 
ley, 169  Ky.  330,  183  SW  921,  LRA 
1916E  763;  McKlnley  v.  Louisville, 
etc..  R.  Co..  137  Ky.  845,  127  SW  483, 
28  LRANS  til;  Louisville,  etc.,  R. 
Co.  v.  Cottenglm,  104  SW  280.  81 
KyL  871,  IS  LRANS  624:  Southern 
R.  Co.  v.  Hawkins.  121  Ky.  416.  89 
SW  258,  28  KyL  864. 

Md. — Maryland,  etc.,  R  Co.  v. 
Tucker.  116  Md.  43,  80  A  688:  Phila- 
delphia, etc.,  R  Co.  T.  Larkln,  47 
Md.   166,  28  AmR  442. 

Mass. — Plana  v.  Boston,  etc.,  R. 
Co..  157  Mass.  377.  32  NE  866,  17 
LRA  885;  Coleman  v.  New  York,  etc., 
R.  Co.,  106  Mass.  160;  Moore  v. 
Fltchburg  R.  Corp.,  4  Gray  466,  64 
AmD  83. 

Mich. — Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  167; 
Great  Western  R.  Co.  v.  Miller,  19 
Mich.  305. 

Minn. — Carpenter  v.  Minneapolis, 
etc.,  Tract.  Co..  167  NW  902;  Brown 
v.  Minneapolis,  etc..  Suburban  R.  Co., 
102  Minn.  298,  113  NW  895;  Mykleby 
v.  Chicago,  etc.,  R.  Co.,  39  Minn.  64, 

38  NW  763. 

Mo. — Brown  v.  Hannibal,  ate.  R. 
Co.,  66  Mo.  688;  Travers  v.  Kansas 
Pac.  R.  Co.,  63  Mo.  421;  Perkins  v. 
Missouri,  etc..  R.  Co..  55  Mo.  201; 
Leyser  v.  Chicago,  etc.,  R.  Co.,  138 
Mo.  A.  34,  119  SW  1068;  Ickenroth 
v.  St.  Louis  Transit  Co.,  102  Mo.  A. 
697,  77  SW  162:  Randell  v.  Chicago, 
etc.,  R.  Co.,  102  Mo.  A.  342,  76  SW 
493:  Tanger  v.  Southwest  Missouri 
Electric  R.  Co.,  85  Mo.  A.  28. 

Nebr. — Pledger  v.  Chicago,  etc.,  R. 


Co.,  69  Nebr.  456,  95  NW  1057;  Ra- 
man v.  Omaha  Horse  R  Co.,  35  Nebr. 
74,  62  NW  830. 

N.  J. — Bottsteln  v.  Brie  R  Co.,  84 
N.  J.  L.  404,  87  A  94:  Hayter  v. 
Brunswick  Traction  Co.,  66  N.  J.  L. 
676,  49  A  714;  Haver  v.  Central  R. 
Co.,  64  N.  J.  L.  312,  45  A  593;  Jar- 
dine  v.  Cornell,  50  N.  J.  L.  486,  14 
A  690;  New  York,  etc..  R.  Co.  v. 
Haring.  47  N.  J.  L.  137.  54  AmR 
123:  State  v.  Ross,  26  N  J.  L.  224. 

N.Y. — Peck  v.  New  York  Cent,  etc., 
R.  Co.,  70  N.  Y.  687:  Jackson  v.  Sec- 
ond Ave.  R  Co..  47  N.  Y.  274,  7  AmR 
448;  Hlgglns  v.  Watervliet  Turn- 
pike, etc..  Co.,  46  N.  Y.  23,  7  AmR 
293;  Sanford  v.  Eighth  Ave.  R.  Co., 
23  N.  Y.  343,  80  AmD  286;  Weed  v. 
Panama  R.  Co.,  17  N.  Y.  862.  72  AmD 
474;  Miller  v.  Brooklyn  Heights  R. 
Co.,  127  App.  Dlv.  197,  111  NYS  47: 
Porter  v.  New  York  Cent.  R.  Co.,  34 
Barb.  363;  Hart  v.  Metropolitan  St. 
R.  Co.,  34  Misc.  621,  69  NYS  906; 
Amato  v.  Sixth  Ave.  R.  Co.,  9  Misc. 
4,  29  NYS  51:  Hamilton  v.  Third  Ave. 
R.  Co.,  13  AbbPrNS  318  [rev  on  other 
grounds  53  N.  Y.  26]. 

Okl. — Moore  v.  Atchison,  etc.,  R 
Co.,  26  Okl.  682,  110  P  1059;  Folley 
v.  Chicago,  etc.,  R  Co.,  16  Okl.  32, 
84  P  1090. 

Pa. — Barre  v.  Reading  City  Pass. 
R.  Co.,  155  Pa.  170,  26  A  99;  Blddle 
v.  Hestonville,  etc.,  Pass.  R.  Co.,  112 
Pa.  661,  4  A  485;  Pennsylvania  R 
Co.  v.  Vandiver,  42  Pa.  386,  82  AmD 
620. 

S.  C. — Adams  v.  Southern  R.  Co., 
103  S.  C.  327,  87  SE  1007. 

Tenn. — Nashville  St.  R.  Co.  v.  Grif- 
fin. 104  Tenn.  81.  67  SW  153,  49  LRA 
451. 

Tex. — International,  etc..  R.  Co.  ▼. 
Leak,  64  Tex.  664;  Ft.  Worth,  etc., 
R.  Co.  v.  Conner,  62  Tex.  CIV.  A.  267, 
131  SW  1135;  St.  Louis,  etc.,  R.  Co. 
v.  Huffman.  (Civ.  A.)  32  SW  SO;  For- 
dyce  v.  Beecher,  2  Tex.  Civ.  A.  29,  21 
SW  179. 

Utah. — Klenk  v.  Oregon  Short  Line 
R.  Co.,  27  Utah  428,  76P  214.  . 

Va. — Norfolk,  etc.,  R.  Co.  v.  Brame, 
109  Va.  422,  63  SE  1018. 

Wis. — Lugner  v.  Milwaukee  Elec- 
tric R..  etc.,  Co.,  146  Wis.  175.  181 
NW  342. 

Eng. — Bayley  v.  Manchester,  etc., 
R.  Co.,  L.  R.  8  C.  P.  148,  26  BRC  115 
[aff  L.  R.  7   C.   P.   415]. 

Can. — Toronto  R.  Co.  v.  Paget,  42 
Can.  S.  C.  488. 

[a]  XTlustrattonav—  (1)  Where  a 
train  hand,  in  repelling  an  assault 
made  on  him  by  a  passenger,  uses 
more  force  than  is  reasonably  neces- 
sary for  the  purpose  of  defending 
himself  from  the  attack  and  ejecting 
the  passenger  from  the  train,  the 
company  Is  liable  for  damages  re- 
sulting from  such  excess  of  violence. 
Haver  v.  New  Jersey  Central  R.  Co., 
64  N.  J.  L.  312,  45  A  593.  (2)  A 
railroad  company  Is  liable  for  dam- 
ages for  kicking  or  throwing  a  tres- 

?asser  off  a  train,  or  for  using  more 
orce  than  Is  reasonable  or  appar- 
ently necessary  to  eject  him.  Louis- 
ville, etc.,  R.  Co.  v.  Cottenglm,  104 
SW  280.  31  KyL  871,  13  LRANS  624. 

[b]  In  determining  whether  ex- 
cessive foroe  has  been  used  In  eject- 
ing passengers  from  trains,  the  de- 
gree of  force  Is  to  be  determined, 
hot  by  results  simply;  other  facts 
must  be  taken  into  consideration,  the 
chief  among  which  Is  the  resistance 
made  by  the  passenger.  Chicago, 
etc..  R.  Co.  v.  Bills,  104  Ind.  13,  3  NE 
611. 

[c]  »lght  to  be  on  train.— It  is 
unnecessary  to  determine  whether 
the  person  ejected  was  rightfully  on 
the    train    or    not,    where    excessive 
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force  is  used  In  ejecting  him.  Bott- 
steln v.  Brie  R  Co.,  84  N.  J.  L.  464. 
87  A  94. 

[d]  instructions  as  to  force  to  lie 
used.  Where  a  conductor  Is  in- 
structed iby  the  company  to  eject, 
with  as  little  force  as  may  be  neces- 
sary, any  passenger  who  does  not 
pay  his  fare  or  produce  a  transfer, 
the  company  Is  liable  to  a  passenger 
put  off  by  the  conductor,  in  case  of 
nonpayment,  for  any  abuse  of  au- 
thority, and  for  Injuries  resulting 
from  any  error  of  Judgment  or  mis- 
take of  fact  on  the  part  of  the  con- 
ductor, as  well  as  for  those  which 
arise  from  negligence  or  reckless 
performance  of  his  duty.  Hamilton 
v.  Third  Ave.  R  Co.,  44  HowPr  294. 
12  AbbPrNS  318  [rev  on  other 
grounds  53  N.  Y.  26]. 

[e]  XUabUlty  for  assault  ana  bat- 
tery.— (1)  The  carrier  Is  liable  to  a 
passenger.  In.  an  action  for  damages 
for  assault  and  battery,  who  from 
bad  conduct  justifying  his  election 
Is  ejected  from  a  street  car  by  the 
conductor  who  used  more  force  than 
necessary  for  the  purpose.  Icken- 
roth v.  St.  Louis  Transit  Co..  101 
Mo.  A.  597.  77  SW  162.  (2)  The  us* 
of  excessive  force  In  ejecting  a  pas- 
senger who  refuses  to  pay  fare  if 
not  a  breach  of  contract  to  carry 
safely,  but  a  battery.  Miller  t. 
Brooklyn  Heights  R.  Co.,  127  App. 
Dlv.  197.  Ill  NTS  47. 

Ejection  of.  trespassers  from  trains 
generally  see  Railroac' 
8621. 

25.  Ga. — Louisville,  etc.  R.  Co.  v. 
Forrest.  6  Ga.  A.  766.  65  SE  808. 

Kan.^-Southern  Kansas  R  Co.  v. 
Hinsdale,  38  Kan.  507,  16  P  9S7. 

Ky. — McKlnley  v.  Louisville,  etc 
R.  Co..  137  Ky.  845.  127  SW  482,  21 
LRANS  611. 

La. — Carter  v.  New  Orleans  R, 
etc.,  Co.,  125  La.  161,  65  S  16. 

Mo. — Bollng  v.  St.  Louis,  etc,  R 
Co..  189  Mo.  219.  83  SW  35;  Leyser 
v.  Chicago,  etc.,  R  Co.,  138  Mo.  A.  34. 
119  SW  1068;  McGlnnls  v.  Missouri 
Pac.  R.  Co..  21  Mo.  A.  399. 

S.  C. — Adams  v.  Southern  R.  Co.. 
103  S.  C.  307.  87  SE  1007. 

[a]  mvespeotfnl  treatments— The 
right  to  eject  a  passenger  must  be 
exercised  without  violating  the  doty 
of  respectful  treatment,  which  duty 
continues  until  the  passenger  is  ac- 
tually expelled.  Louisville,  etc.  R. 
Co.  v.  Forrest,  6  Ga.  A.  766,  65  8K 
808. 

86.  Ark. — St  Louis,  etc.,  R.  Co. 
v.  Mynott,  83  Ark.  6,  102  SW  380: 
St  Louis,  etc.,  R  Co.  ▼.  Kllpatrick. 
67  Ark.  47,  64  SW  971. 

Cal. — Braly  v.  Fresno  City  R.  Co.. 
9  Cal.  A.  417.  99  P  400. 

D.  C. — Converse  v.  Washington, 
etc..  R  Co.,  9  D.  C.  604. 

Fla. — Wrlgtft  v.  Georgia  Southern, 
etc.,  R.  Co.,  66  Fla.  610,  63  S  MI. 
LRA1916B  1134. 

Ida. — Lindsay  v.  Oregon  8hort  Line 
R.  Co.,  18  Ida.  477.  480,  90  P  984.  12 
LRANS  184   [clt  Cyc]. 

111.— North  Chicago  City  R  Co.  v. 
Gastka.  128  111.  613,  21  NE  522,  4 
LRA  481;  Illinois  Cent  R  Co.  v 
Black.  122  111.  A  439;  Chicago  Termi- 
nal Transfer  R.  Co.  v.  Young,  118  111. 
A.  226. 

Ind.—- Citizens'  8t  R  Co.  v.  Clark. 
S3  Ind.  A.  190,  71  NB  63,  104  AmSR 
249. 

Ky. — Louisville  City  R  Co.  v.  Mer- 
cer. 11  KyL  810. 

Mich. — Lucas  v.  Michigan  Cent  R 
Co..  98  Mich.  1.  66  NW  1039.  39  Am 
SR  617. 

Mo. — McDonald  v.  St.  Louis,  etc., 
R.    Co.,    165    Mo.    A.    76.    146  SW  H; 
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the  contrary.*7  But  the  carrier  is  not  so  liable 
where  the  employee's  assault  is  incited  by  the  other 
party's  violence  or  other  misconduct,38  although  in- 
decent, insulting,  and  provoking  language  of  a  pas- 
senger, unaccompanied  by  threats  or  violence,  does 
not  justify  an  employee  in  assaulting  him.29 

Assistance  by  police  officer.  Where  there  is  rea- 
son to  anticipate  resistance,  the  carrier's  employee 
may  be  entitled  to  call  in  local  police  to  eject  a 
trespasser.30  In  such  a  case  the  police  act  as  agents 
of  the  carrier  and  it  is  liable  for  any  excessive  force 
used  by  them;*1  and  it  has  been  held  that  an  officer 
called  by  the  station  agent  merely  to  put  persons 
out  of  the  waiting  room  will  not  be  acting  officially 
in  complying,  so  as  to  exempt  the  company  from 
responsibility  for  an  injury  suffered  therefrom.*3 

After  ejection.    The  carrier  is  liable  for  an  assault 


by  its  employees  on  a  passenger  after  he  has  been 
ejected,  provided  the  employees  commenced  the  as- 
sault while  acting  within  the  scope  of  their  employ- 
ment, and  they  failed  to  use  ordinary  care  while 
ejecting  him;  but  it  will  not  be  liable  where  the 
assault  is  a  separate  transaction  brought  on  by  the 
passenger's  conduct."  The  carrier  is  not  liable  for 
the  failure  of  its  employees  to  use  ordinary  care  to 
protect  from  the  assaults  of  others  a  passenger 
whom  they  have  ejected.*4 

[$  1195]  3.  From  Moving  Train  or  Oar.*6  In  gen- 
eral it  is  negligence  to  expel  a  person  from  a  train 
or  a  car  while  it  is  moving  at  a  dangerous  rate  of 
speed,  and  the  carrier  will  be  liable  for  the  injury 
resulting  therefrom,  due  to  the  act  of  an  employee 
within  'the  course  of  his  employment,37  notwithstand- 
ing a  rule  of  the  carrier  prohibits  the  ejection  of 


Tanger  v.  Southwest  Missouri  Elec- 
tric R.  Co..  86  Mo.  A.  28. 

N.  Y. — Hoffman  v.  New  York  Cent., 
etc.  R.  Co.,  87  N.  T.  25,  41  AmR  387. 

Oh. — Scioto  Valley  Tract.  Co.  v. 
Crayblll.  29  Oh.  Clr.  Ct.  98;  Toledo, 
etc.,  R.  Co.  v.  Marsh,  17  Oh.  Clr.  Ct. 
179.  9   Oh.  Clr.  Dec.  548. 

Okl. — Moore  v.  Atchison,  etc.,  R. 
Co..   26   Okl.   682.  110   P  1069.  • 

Tex. — Houston,  etc.,  R.  Co.  v.  Lee, 
104  Tex.  82,.  133  SW  868  [rev  (Civ. 
A>123  SW  154]. 

Wash. — Mills  v.  Seattle,  etc.,  'R. 
Co.,  50  Wash.  20,  96  P  620,  19  LRANS 
704. 

Wis. — Lugner  v.  Milwaukee  Elec- 
tric R..  etc.,  Co.,  146  Wis.  175.  131 
NW  S42;  Stone  v.  Chicago,  etc.,  R. 
Co  .  88  Wis.  98.  59  NW  467. 

Ens;. — Seymour  v.  Greenwood.  7  H. 
&  N.  866.  158  Reprint  611  [aft  6  H.  & 
K.   359.   158   Reprint  148]. 

See  also  cases  supra  note  24. 

[a]  Course  of  duty. — (1)  A  car- 
rier la  responsible  for  the  malicious 
end  'wanton  acts  of  its  servant  In 
ejecting;  a  passenger,  whether  done 
in  the  line  of  its  service  or  not.  If 
done  during-  the  course  of  the  dis- 
charge of  Its  duty  to  the  master 
which  relates  to  the  passenger.   Tan- 

gr  v.  Southwest  Missouri  Electric 
Co.,  85  Mo.  A.  28.  (2)  Where  the 
conductor  of  a  street  car,  in  eject- 
ing a  passenger  who  refuses  to  pay 
fare,  makes  a  wrongful  assault  on 
him,  such  course  is  within  the  course 
of  his  employment,  although  not  au- 
thorized by  his  master,  for  which 
the  roaster  is  liable.  Lugner  v.  Mil- 
waukee Electric  R..  etc.,  Co.,  146  Wis. 
175.   131    NW  842. 

[b]  Kwrtar  hand  heavily  on  paa- 
— ngiv  where  a  conductor  on  a 
train  refuses  to  accept  plaintiff's 
ticket,  threatens  to  put  him  oft  If  he 
does  not  pay  his  fare,  and  lays  his 
hands  so  heavily  on  plaintiff  as  to 
cause  pain  and  tend  to  put  him  In 
fear  of  further  personal  violence,  it 
appearing  that  no  force  is  necessary, 
the  act  is  excessive,  and  will  support 
an  inference  of  malice.  Clover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  563, 
108  SW  106. 

[c]  aaaUclous  enforcement  of  op- 
pressive order*— Where  the  driver  of 
a  street  car  acts  maliciously  in  or- 
dering: a  passenger  to  leave  the  car, 
a  failure  to  obey  the  order  should 
not  preclude  recovery  for  Injuries 
maliciously  inflicted  as  a  means  of 
enforcing  the  oppressive  order. 
Louisville  City  R.  Co.  v.  Mercer,  11 
KyL   810. 

[dl  Willful  assault. — Where  plain- 
tiff, having  been  ejected  from  a  pas- 
senger train  on  the  alleged  ground 
of  his  failure  to  furnish  a  ticket  or 
pay  his  fare,  as  the  train  began  mov- 
ing; attempted  to  reenter,  and,  get- 
ting- on  the  steps  of  one  of  the  cars, 
a  brakeman  kicked  plaintiff  so  as  to 
cause  him  to  lose  his  hold  and  fall 
from  the  moving  train,  sustaining  an 
Injury,  the  act  of  the  brakeman  was 
a  willful  assault,  and  therefore  plain- 
tiff, although  not  entitled  to  reenter 
the  train.  In  placing  himself  in  such 
position,     was     not     a    contributing 


cause   of  the  injury.      Moore  v.  At- 
chison, etc.,  R.  Co., 
P  1069. 


26  Okl.  682,  110 


87.  See  Infra  f  1199. 

88.  City  Electric  R.  Co.  v.  Shrop- 
shire, 101  Qa.  82,  28  SE  508:  Garrett 
v.  St.  Louis  Transit  Co.,  219  Mo.  66, 
118  SW  68.  16  AnnCas  678. 

[a]  Illustrations*— (1)  Where  one 
not  entitled  to  passage  refuses  to 
alight,  insultingly  challenges  the 
conductor  to  put  him  off,  and  vio- 
lently assaults  the  conductor  on  his 
proceeding  in  a  lawful  manner  to 
make  the  ejection  and  the  latter 
thereupon  resorts  to  great  and  un- 
necessary violence,  the  company  will 
not  be  liable  for  personal  Injuries 
thus  Inflicted,  provided  the  assault 
on  its  servant  was  such  as  to  excite 
his  passions  and  render  h'.m  unfit  for 

groperly  performing  his  duties.  City 
llectrlc  ft.  Co.  v.  Shropshire.  101  Ga. 
83,  28  SE  608.  (2)  Where,  on  a  pas- 
senger's refusal  to  pay  fare  when 
demanded  by  the  conductor,  a  fight 
ensued,  which  was  brought  on  by  the 
passenger  or  voluntarily  entered  Into 
by  him,  during  which  he  was  thrown 
or  fell  from  the  car  and  received  In- 
juries which  caused  his  death,  the 
carrier  was  not  liable  for  the  acts  of 
the  conductor.  Garrett  v.  St.  Louis 
Transit  Co.,  219  Mo.  65.  118  SW  68, 
16  AnnCas  678. 

89.  Little  Rock  R..  etc.,  Co.  v. 
Bracy,  111  Ark.  613,  165  SW  450; 
Weber  v.  Brooklyn,  etc.,  R.  Co.,  47 
App.  Dlv.  806,  62  NTS  1. 

80.  Texas,  etc,  R.  Co.  v.  Diefen- 
bach,  167  Fed.  89,  92  CCA  501;  Hous- 
ton, etc.,  R.  Co.  v.  Rltter,  16  Tex. 
Civ.  A  482,  41  SW  753. 

[a]  Vans,  where  the  ordinary 
agents  of  a  carrier  at  one  station 
had  failed  to  eject  certain  trespass- 
ers from  a  stock  car,  and  there  was 
reason  to  expect  the  same  and  as 
effective  opposition  at  the  succeed- 
ing station,  resulting  either  In  delay- 
ing the  train  or  compelling  the  car 
to  be  set  out  for  daylight,  the  carrier 
was  entitled  to  call  the  local  police 
to  eject  the  trespassers  from  the  car. 
Texas,  etc.,  R.  Co.  v.  Diefenbach,  167 
Fed.  39,  92  CCA  501. 

b]  Use  of  fores  by  officer*— 
iere  a  conductor  requests  a  pas- 
senger to  pay  his  fare  or  leave  the 
train,  and  he  refuses,  the  conductor 
his  the  right  to  call  to  his  aid  in 
ejecting  him  a  police  officer,  who  Is 
justified  in  using  whatsoever  force 
Is  necessary  thereto;  and  If  plaln- 
t'ffs  wife  Interferes  and  assaults 
the  police  officer  without  provoca- 
tion, he  has  the  right  to  use  such 
force  as  Is  reasonably  necessary  to 
prevent  further  violence  on  her  part, 
and  the  carrier  Is  not  liable  for  the 
resulting  damages.  Houston,  etc.,  R. 
Co.  v.  Rltter,  16  Tex.  Civ.  A.  482,  41 
SW  763. 

Bight  to  arrest  or  detain  passen- 
ger see  Infra  5  1198. 

31.  Texas,  etc.,  R.  Co.  v.  Diefen- 
bach, 167  Fed.  39.  92  CCA  601.  But 
see  Carver  v.  Carolina,  etc.,  R.  Co., 
169  N.  C.  204,  85  SE  292  (holding 
that,  where  a  passenger's  misconduct 
justified  his  arrest,  the  carrier  was 


Whe 


not   liable   for  his   mistreatment  by 

Eollce    officers    who    were  -  arresting 
lm  at  the  request  of  the  conductor). 
38.     Texas  Midland  R.  Co.  v.  Ger- 
aldon,    54    Tex.    Civ.    A.    71,    117    SW 
1004;  Whltlock  v.   Northern   Pac.  R. 
Co.,  b9  Wash.  16,  109  P  188. 

[aj  Illustration. — Where  defend- 
ant's statlo  i  agent  called  a  deputy 
sheriff  to  jject  certain  undesirable 
persons,  not  passengers,  from  the 
station,  and,  while  the  agent  was  re- 
questing those  who  did  not  have 
tickets  to  leave,  the  officer  began  to 
push  plaintiff  from  the  room  and 
struck  him  a  blow  on  the  neck  with 
his  hand  or  fist,  when  the  agent, 
seeing  the  assault,  notified  the  sher- 
iff that  plaintiff  was  a  passenger 
holding  a  ticket,  whereupon  no  fur- 
ther efforts  to  eject  plaintiff  were 
made,  the  railroad  company  was  not 
relieved  from  liability  because  the 
assault  was  committed  by  the  officer, 
he  having  acted  at  the  request  of 
the  company's  agent.  Wh'tlock  v. 
Northern  Pac.  R.  Co.,  59  Wash.  16, 
109  P  188. 

33.  McDonald  v.  St.  Louis,  etc..  R. 
Co.,  165  Mo.  A.  75,  146  SW  83;  Mc- 
Querry  v.  Metropolitan  St.  R.  Co., 
117  Mo.  A.  265.  92  SW  912;  Chicago, 
etc.,  R.  Co.  v.  Evans.  41  Okl.  411,  138 
P  804.  61  LRANS  608. 

[a]  XOnstrstlona*— (1)  Where  a 
conductor,  in  attempting  to  eject  a 
passenger,  used  excessive  force  and 
assaulted  the  passenger,  followed 
him  from  the  car  and  ran  after  him, 
and,  overtaking  him,  again  assaulted 
him,  there  was  a  continuous  assault,  • 
all  of  which  was  Included  within  the 
exercise  of  excessive  violence  in  the 
ejection.  McQuerry  v.  Metropolitan 
St.  R.  Co..  117  Mo.  A.  255,  92  SW 
912.  (2)  Where  one  servant  of  a 
carrier,  after  the  carrier's  servants 
have  used  reasonable  force  to  eject 
a  trespasser  from  a  passenger  train, 
wantonly  and  willfully  catches  the 
trespasser  by  the  feet  and  causes 
him  to  roll  down  an  embankment, 
the  carrier  Is  liable  for  the  resulting 
Injuries.  Chicago,  etc.,  R.  Co.  v. 
Evans,  41  Okl.  411,  138  P  804,  61 
LRANS  608. 

[b]  Assault  Incident  to  arrest*— A 
carrier  Is  liable  for  a  conductor's 
assault  on  a  passenger  who  has  been 
ejected  from  the  car,  where  the  as- 
sault Is  Incident  to  an  effort  to  pro- 
cure the  passenger's  arrest.  Mc- 
Querry v.  Metropolitan  St.  R.  Co- 
in Mo.  A.  255,  92  SW  912. 

34.  Chicago,  etc.,  R.  Co.  v.  Strat- 
ton.  Ill  111.  A.  142  (opprobrious  lan- 
guage). 

Justification  of  assault  by  servant 
see    generally    infra   I    1327. 

35.  McDonald  v.  St.  Louis,  etc., 
R.  Co.,  166  Mo.  A.  76,  146  SW  83. 

36'.  Contributory  negligence  In 
alighting  from  moving  train  or  oar 
see  infra  J!   1202,  1501-1606. 

STsgllssnoe  In  ejeotlng  from  mov- 
ing oar  or  train  as  question  for  Jury 
see  Infra   I   1225. 

37.  TJ.  S. — Gallena  v.  Hot  Springs 
R.  Co.,   12  Fed.   116,   4  McCrary  871. 

Ala. — Johnson  v.  Louisville,  etc., 
Digitized  by  vjUUV  IVT 
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persons  while  trains  are  in  motion;31  and  in  some 
jurisdictions  this  rule  is  in  effect  prescribed  by  stat- 
ute.30 The  passenger  may  recover  damages  in  such 
a  case,  although  no  special  injury  results  to  him.40 
But  it  has  been  held,  where  an  employee  on  a  train 
collusively  agrees  to  carry  a  person  without  requir- 
ing the  payment  of  fare,  that  the  company  is  not  lia- 
ble for  injuries  caused  by  such  employee  in  forcing 
such  person  to  leave  the  train  while  in  motion,  since 
by  becoming  a  joint  trespasser  with  such  person  ho 
does  not  represent  the  carrier  in  that  transaction.*1 
Where  a  trespasser  attempts  to  board  a  train  in 
motion,  in  violation  of  statute,  it  is  the  conductor's 
duty  to  prevent  him  from  boarding  by  the  exercise 
of  all  reasonable  means,  including  a  reasonable  de- 


gree of  force.** 

[§  1196]  4.  Resistance.  According  to  some  au- 
thorities, a  passenger  whom  the  "employees  of  the 
carrier  are  wrongfully  attempting  to  remove  from  a 
train  may  resist,  and,  if  injury  is  inflicted  in  over- 
coming such  resistance,  recovery  may  be  had  there- 
for;43 he  may  resist  at  least  so  far  as  it  is  necessary 
to  make  it  appear  that  he  is  being  ejected  by  com- 
pulsion and  against  his  will;44  and,  where  the  car- 
rier's employees,  without  authority,  attempt  to  eject 
him  in  an  improper  manner  or  at  an  improper  place, 
he  may  resist  to  such  an  extent  as  is  necessary  to 
maintain  his  rights,45  so  long  as  it  does  not  amount 
to  a  criminal  disturbance  of  the  peace.4*  But  ac- 
cording to  other  authorities,  where  a  passenger  is 


R.  Co..  104  Ala.  241,  16  S  75.  53  Am 
SR  39;  Louisville,  etc.,  R.  Co.  v. 
Whitman,  79  Ala.  328. 

Cal. — Kline  v.  Central  Pac.  R.  Co., 
37    Cal.    400,    99    AmD    282. 

111. — Chicago  City  R.  Co.  v.  Pelle- 
tler,  134  111.  120,  24  NE  770;  Chicago, 
etc..  R.  Co.  v.  Stratton,  111  111.  A. 
142;  St.  Louis,  etc.,  R.  Co.  v.  Reagan, 
52  111.  A.  488. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Hockett,  161  Ind.  196.  67  NE  106; 
Indiana,  etc.,  R.  Co.  v.  Ditto,  158  Ind. 
669,  64  NE  222  (compelled  to  jump 
in  the  dark  from  freight  train  while 
in    motion). 

Iowa. — Law  v.  Illinois  Cent.  R.  Co., 
32    Iowa   634. 

Ky. — Louisville  Bridge  Co.  v.  Sie- 
ber,  157  Ky.  151,  162  SW  804;  String- 
Held  v.  Louisville  R.  Co.,  105  SW 
1190,  32  KyL  678;  Louisville,  etc., 
R.  Co.  v.  Ferrell.  7  KyL  607. 

La. — Williams  v.  Louisiana  R.,  etc., 
Co.,  121  La.  438,  46  S  628;  Jackson 
v.  St.  Louis  South  Western  R.  Co., 
62  La.  Ann.  1706,  28  S  241;  Young  v. 
Texas,  etc.,  R.  Co.,  61  La,  Ann.  296, 
25  S  69. 

Mass. — McKeon  v.  New  York,  etc., 
R.  Co.,  183  Mass.  271,  67  NE  329,  97 
AmSR   437. 

Minn. — Cain  v.  Minneapolis,  etc,  R. 
Co..  39  Minn.  297.  39  NW  636;  My- 
kleby  v.  Chicago,  etc.,  R.  Co.,  89 
Minn.    64,    38    NW   763. 

Miss. — Southern  R.  Co.  v.  Hunter, 
7*  Miss.   444.   21    S   304. 

Mo. — Brown  v.  Hannibal,  etc.,  R 
Co.,  66  Mo.  688;  Iba  v.  Chicago,  etc., 
R.  Co.,  186  Mo.  A.  718,  176  SW  491; 
Drogmund  v.  Metropolitan  St.  R.  Co., 
122  Mo.  A.  154,  98  SW  1091;  Curtis 
,  v.  Chicago,  etc.,  R  Co.,  99  Mo.  A.  608, 
73  SW  1133;  Curtis  v.  Chicago,  etc., 
R.  Co..  99  Mo.  A.  502,  73  SW  1103. 

Nebr. — Pledger  v.  Chicago,  etc.,  R. 
Co..   69   Nebr.   466,  95  NW  1057. 

,N.  Y. — Sanford  v.  Eighth  Ave.  R. 
Co.,  23  N.  Y.  343.  80  AmD  286;  Op- 
pcnhelmer  v.  Manhattan  R.  Co.,  18 
NYS   411. 

Oh. — Cleveland  City  R.  Co.  v.  Roe- 
buck. 22  Oh.  Cir.  Ct.  99. 

Tex. — Quigley  v.  Oulf,  etc..  R.  Co., 
(Civ.    A.)    142    SW    633. 

Wash. — Mills  v.  Seattle,  etc.,  R.  Co., 
50  Wash.  20.  96  P  520,  19  LRANS  704. 

Wis. — Hlrte  v.  Eastern  Wisconsin 
R..  etc.,  Co.,  127  Wis.  230,  106  NW 
1068. 

[a]  Conduct  not  willful. — Where  it 
appears  that  the  servant  did  not  in- 
tend to  injure  the  person  ejected, 
his  conduct  is  negligent,  but  not 
willful.  Indianapolis  St.  R.  Co.  v. 
Hockett,   161   Ind.    196,   67    NE  106. 

[b]  Where  a  flag-man  whose  duty 
it  Is,  on  discovering  a  trespasser  on 
the  train,  to  take  nlm  to  the  con- 
ductor, and,  if  so  directed  by  the 
latter,  to  eject  him.  falls  to  report 
to  the  conductor,  but  ejects  a  tres- 
passer on  his  own  responsibility 
while  the  train  is  in  motion,  the  com- 
pany is  liable  in  damages  for  the  re- 
sulting Injuries.  Southern  R.  Co.'  v. 
Hunter.  74  Miss.  444,  21  S  304. 

[c]  Intoxicated  passenger. — Where 
it  is  necessary  to  eject  a  passenger 
from  a  street  car  because  he  is  drunk 
and  uses  profane  and  insulting  lan- 


guage or  violates  the  rules  of  the 
company,  he  should  not  be  ejected 
while  the  car  Is  in  motion,  unless  ' 
is  absolutely  necessary  to  save  the 
life  of  the  conductor  or  of  a  passen- 
ger, or  to  prevent  great  bodily  harm. 
Stringfleld  v.  Louisville  R.  Co.,  105 
SW   1190,   32   KyL  678. 

[d]  Jumping  through  fear, — Where, 
after  a  car  had  started,  the  conduc- 
tor ordered  a  boy  to  leave  the  car 
while  It  was  running  at  a  hazardous 
speed,  and  under  the  Influence  of 
fear,  while  attempting  to  comply 
with  the  order,  the  boy  was  Injured 
without  fault  on  his  part,  the  rail- 
road was  liable.  Indianapolis  St.  R 
Co.  v.  Hockett,  161  Ind.  196.  67  NE 
106. 

38.  Curtis  v.  Chicago,  etc,  R.  Co., 
99  Mo.  A.  608,  73  SW  1138;  Curtis 
v.  Chicago,  etc.,  R.  Co.,  99  Mo.  A.  602, 
73   SW  1103. 

39.  Holt  v.  Hannibal,  etc.,  R.  Co., 
174  Mo  524,  74  SW  631;  Harkless  v. 
Chicago,  etc.,  R.  Co.,  161  Mo.  A.  468, 
132    SW    29. 

[a]  Tinder  a  statute  requiring  that 
a  railroad  train  shall  be  stopped  be- 
fore the  ejection  of  a  passenger,  a 
carrier  is  liable  for  nominal  dam- 
ages. Irrespective  of  any  Injury,  If 
the  statute  is  violated.  Holt  v.  Han- 
nibal, etc.,  R.  Co.,  87  Mo.  A.  203 
[rev  on  other  grounds  174  Mo.  524.  74 
SW   631]. 

40.  Oppenhelmer  v.  Manhattan  R. 
Co..  18  NYS  411. 

41.  Brevig  v.  Chicago,  etc.,  R.  jCo., 
64  Minn.  168,  66  NW  401;  Yazoo,  etc.. 
R.  Co.  v.  Anderson,  77  Miss  28,  25  S 
865;  Williams  v.  Mobile,  etc.,  R.  Co., 
(Miss.)  19  S  90;  Illinois  Cent.  R.  Co, 
v.  Latham.  72  Miss.  32,  16  S<  767; 
Alabama,  etc.,  R.  Co.  v.  McAfee,  71 
Miss.  70,  14  S  260;  Grahn  v.  Inter- 
national, etc.,  R.  Co.,  100  Tex.  27,  93 
SW  104,  123  AmSR  767,  6  LRANS 
1025;  Texas,  etc..  R.  Co.  v.  Spann, 
(Tex.  Civ.  A.)  173  SW  600. 

[a]  Reasons  for  rale^— "The  brake- 
man,  who  Conspired  with. plaintiff  to 
commit  a  trespass  against  defendant, 
had  no  Implied  authority,  subse- 
quently, to  represent  defendant  In 
ejecting  plaintiff,  and  that,  if  he  was 
the  brakeman  who  did  eject  plaintiff, 
it  was  simply  the  assault  of  one  joint 
trespasser  upon  the  other,  for  which 
defendant  Is  not  liable.     .     .     .     By 

Elalntiffs  own  procurement,  the 
rakeman  had  ceased  to  be  the  disin- 
terested servant  of  the  defendant,  or 
as  far  as  that  transaction  was  con- 
cerned, Its  servant  at  all.  His  mo- 
tive In  driving  plaintiff  off  the  train 
while  In  motion  might  have  been, 
not  to  serve  his  master,  but  to  cover 
up  his  offense  against  his  master. 
If  there  Is  any  doubt  as  to  that,  the 
doubt  must  be  resolved  against  the 
wrongdoer.  Plaintiff  and  the  brake- 
man  became  joint  trespassers  at  the 
beginning  of  the  transaction,  and  it 
must  be  presumed  that  they  con- 
tinued such  to  the  end.  The  brake- 
man's  implied  authority  to  repre- 
sent the  defendant  in  ejecting  his 
confederate  had  ceased;  and  if  he 
was  subsequently  given  express  au- 
thority to  eject  him,  the  burden  was 
on  plaintiff  to  prove  it.    Then,  If  the 


same  brakeman  whom  he  bribed  to 
let  <him  into  the  car  drove  him  out 
of  it,  he  Is  not  entitled  to  recover." 
Brevig  v.  Chicago,  etc.,  R.  Co..  (4 
Minn.    168,    173,   66    NW    401. 

Removal  of  trespassers  from  trains 
see  generally  Railroads  [33  Cyc  820]. 

49.  Hawthorne  v.  Delano.  (Iowa) 
154  NW  690. 

43.  U.  S.— New  York,  etc.,  R.  Co. 
v.  Winter,  143  U.  S.  60.  12  SCt  356. 
36  L.  ed.  71;  Erie  R.  Co.  v.  Littell. 
128  Fed.  646,  63  CCA  44;  Pittsburgh, 
etc.,  R.  Co.  v.  Russ,  67  Fed.  662.  14 
CCA  612;  U.  S  v.  Kane.  19  Fed.  42. 
9  Sawy.  614;  Brown  v.  Memphis,  etc 
R.  Co..  7  Fed.  61.  But  see  Hall  t. 
Memphis,  etc..  R.  Cd.,  9  Fed.  586,  15 
Fed.  67  (holding  that,  although  a 
passenger  may  have  the  right  to  be 
carried  under  a  special  contract,  if 
he  is  not  provided  with  a  ticket 
which  the  conductor  can  recognise, 
he  must  pay  the  fare  demanded  by 
the  conductor,  under  a  reasonable 
regulation  requiring  him  to  demand 
a  fare  of  persons  without  a  ticket, 
and  cannot  Insist  on  being  expelled 
by  force  as  a  foundation  for  a  suit 
for  damages   for  wrongful   ejection). 

Ind. — Louisville,  etc ,  R.  Co.  v. 
Wolfe,  128  Ind.  347,  27  NE  606,  15 
AmSR  436.     ' 

Iowa. — Ellsworth  v.  Chicago,  etc 
R.  Co.,  95  Iowa  98.  63  NW  684.  29 
LRA   173. 

R.  I. — Arnold  v.  Rhode  Island  Co.. 
28  R.  I.  118,  163,  66  A  60,  125  AmSR 
721. 

Tex.— Oulf,  etc.,  R.  Co.  v.  Moody, 
(Civ.   A.)    30    SW   674. 

[a]  Protection  of  baggag*. — A  pas- 
senger being  ejected  from  a  train 
has  the  right  to  use  such  force  ai 
is  necessary  to  save  his  luggage 
from  injury.  Oulf,  etc.,  'R.  Co.  v. 
Moody.    (Tex.   Civ.  A.)    30  SW  574. 

Rule  that  ticket  is  not  oonolusiTt 
evidence  of  right  to  transportatloi 
see  supra   S    1182. 

44.  New  York,  etc.,  R.  Co.  v.  Win- 
ter, 143  U.  S.  60.  73,  12  SCt  3S6.  JS 
L.  ed.  71;  Erie  R.  Co.  v.  Littell.  US 
Fed.  546.  63  CCA  44-  Pittsburgh,  etc 
R.  Co.  v.  Russ,  67  Fed.  662.  14  CCA 
612;  Breen  v.  St  Louts  Transit  Co.. 
102  Mo.  A.  479.  77  SW  78,  108  Mo.  A. 
443.  84  SW  998. 

"If  he  was  rightfully  on  the  train 
as  a  passenger,  he  had  the  right  to 
refuse  to  be  ejected  from  it,  and  to 
make  a  sufficient  resistance  to  being 
put  off  to  denote  that  he  was  being 
removed  by  compulsion  and  against 
his  will."  New  York,  etc.  R.  Co.  t. 
Winter,  supra. 

»45.  Indianapolis  Tract.,  etc..  Co.  v. 
Lockman,  49  Ind.  A.   143.  96  NE  97». 

[a]  Reboardlng  ear*— Where  a  pas- 
senger on  a  car  has  paid  his  fare 
and  is  ejected  by  the  conductor  who 
denies  such  payment,  the  passenger 
Is  entitled  to  reboard  the  car  and 
remain  thereon  without  the  use  of 
excessive  force;  and  by  his  first  ejec- 
tion and  separation  from  the  car  he 
did  not  cease  to  be  a  passenger.  Io- 
dianapolis  Tract.,  etc..  Co.  v.  Lock- 
man.  49  Ind.  A.  143,  96  NE  970. 

46.  Ellsworth  v.  Chicago,  etc..  R 
Co..  96  Iowa  98,  63  NW  584,  29  LRA 
173. 


For  later  cases,  developments  and  changes  in  the  taw  sec  cumulative 
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threatened  with  ejection,  he  has  no  right  to  resist 
the  authority  of  the  carrier's  employees  in  control 
of  the  transportation,  but  should  comply  with  their 
directions,  being  entitled  to  damages  if  the  ejection 
is  wrongful,  although  no  force  has  been  used,  but 


not  being  entitled  to  recover  for  injuries  received  by 
reason  of  resistance  to  their  authority,  .even  though 
wrongfully  exercised;47  although  it  has  been  held 
that,  if  the  passenger  has  paid  his  fare  and  is  law- 
fully on  the  train  or  car,  he  is  justified  in  resist- 


47.  C.  S. — Hall  v.  Memphis,  etc.. 
R.  Co..  9  Fed.  585,  15  Fed.  57.  But 
ace  later  federal  cases  supra  note 
43. 

Cal. — Wright  v.  California  Cent.  R. 
Co..  78  Cal.  3(0.  20  P  740. 

Conn. — Norton  v.  Consolidated  R. 
Co.,  79  Conn.  109,  63  A  1087.  118  Am 
SR  132,  6  AnnCas  948;  Crocker  v. 
New  London,  etc.,  R.  Co.,  £4  Conn. 
349. 

III. — Klley  v.  Chicago  City  R.  Co., 
189  111.  384.  59  NE  794.  82  AmSR  460, 
52  LRA  626;  Devine  v.  Chicago  City 
R.  Co..  141  111.  A.  583  [art  237  111. 
278,  86  NE  6891:  Chicago  Union 
Tract  Co.  v.  Brethauer,  125  111.  A. 
204  [art  223  111.  621,  79  NE  2871; 
Chicago,  etc.,  R.  Co.  v.  Casaiia,  83 
111.  A.  421;  Schaefer  v.  North  Chi- 
cago St.  R  Co.,  82  111.  A.  473;  Illinois 
Cent.  R.  Co.  v.  Louthan,  80  111.  A. 
579;  North  Chicago  St.  R.  Co.  v. 
Olds,  40  111.  A.  421;  Chicago,  etc..  R. 
Co.  v.  Wilson,  23  111.  A.  63. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Oants,  38  Kan.  608.  17  P  64,  6  AmSR 
780:  Atchison,  etc..  R.  Co.  v.  Brown, 
2  Kan.  A.  604,  42  P  688. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Wil- 
sey,  9  Kyi,  1008. 

Minn.— Willard  v.  St.  Paul  City  B, 
Co..  116  Minn.  183,  133  NW  466. 

Mo. — Randell  v.  Chicago,  etc,  R. 
Co..   102  Mo.  A.   342,  76  SW  493. 

N.  T. — Monnier  v.  New  York  Cent., 
etc,  R.  Co.,  175  N.  Y.  281,  67  NE 
669.   96  AmSR   619,  62   LRA  357    [rev 

JO  App.  Dlv.   405,  75  NYS  5211:  Tay- 
»r    v.    Nassau    Electric    R    Co.,    32 
App.  Dlv.  486.  53  NYS  6. 

Or. — Peabody  v.  Oregon  R,  etc., 
Co.,  21  Or.  121,  26  P  1053,  12  LRA 
823. 

Wash. — Loy  v.  Northern  Pac.  R. 
Co..  68  Wash.   33,  122  P  372. 

[a]  Seasons  for  rale.— (l)  "Where 
the  conductor  is  acting  lawfully,  and 
doing  what  he  has  a  right  to  do,  the 
passenger  must  submit  to  his  author- 
ity, and  resistance  is  wholly  unlaw- 
ful. The  courts  will  not.  where  a 
passenger  is  in  the  wrong,  tolerate 
any  nice  discriminations  about  the 
force  necessary  to  secure  submission 
to  the  conductor's  lawful  authority 
and  overcome  the  resistance,  unless 
It  may  be  where  the  conductor  de- 
parts from  the  exercise  of  lawful 
force,  and  beats,  wounds,  or  mal- 
treats the  resisting  passenger  in  the 
ill-temper  of  belligerency,  and  there- 
by becomes  an  aggressor  on  his  own 
personal  account.  Even  here  it 
would  be  remembered  that  the  con- 
ductor is  likewise  human;  while  he 
should  do  his  duty  without  unneces- 
sary violence,  and  in  the  best  of 
temper,  a  resisting  passenger  can- 
not expect  the  courts  to  erect  deli- 
cate scales  on  which  to  weigh  with 
exact  nicety  the  force  used  to  over- 
come his  resistance.  The  conductor 
Is  somewhat  like  the  master  of  a 
ship.  He  has  police  powers  and  dis- 
ciplinary control  over  the  train,  and 
the*  quiet  and  comfort  of  the  pas- 
sengers and  their  safety  are  under 
his  protection.  He  should  be  obeyed 
by  the  passengers,  and  the  common, 
notion  that  force  must  be  Invited  to 
secure  legal  demands  against  his  un- 
lawful exactions  is.  In  my  judgment, 
erroneous  and  vicious.  All  the  pas- 
senger need  do  is  to  express  his 
dissent  to  the  demand  made  upon 
him.  and  he  need  not  require  force 
to  be  exerted  to  secure  his  rights, 
certainly  not  to  increase  his  dam- 
ages." Hall  v.  Memphis,  etc.,  R.  Co.. 
15  Fed.  57.  61.  (2)  "The  right  of 
the  conductor  to  remove  a  passenger 
from  the  car  when  the  latter  refuses 
to  obey  the  reasonable  rules  and 
regulations  of  the  company,  and  the 
right  of  the  passenger  to  resist  the 
enforcement  of  such  rules  by  force, 
cannot  exist  at  the  same  time.  When 


such  claims  come  in  conflict  with 
eaoh  other  every  reasonable  man 
will  agree  that  there  are  certain 
principles  so  obviously  just  that 
when  applied  to  the  facts  of  the  par- 
ticular case  will  work  a  fair  solu- 
tion of  the  "question  in  controversy. 
.  .  .  A  person  who  becomes  a 
passenger  in  a  public  conveyance 
must  subordinate  his  conduct  to  all 
rules  that  are  reasonable  and  valid. 
Without  such  rules  the  corporation 
will  not  be  able  to  perform  the  func- 
tions for  which  it  was  created.  In 
the  present  case  no  one  questions 
these  propositions,  but  what  Is  as- 
serted in  behalf  of  the  plaintiff  is 
that,  behind  these  reasonable  regula- 
tions there  was  a  fact  which  rendered 
them  Inoperative  or  Inapplicable  to 
him,  and  that  wad  the  fact  th»t  the 
ticket  agent  was  not  In  his  office 
when  the  train  started  and  In  con- 
sequence of  his  absence  the  plaintiff 
was  unable  to  procure  a  ticket.  But 
the  conductor  could  not  know  what 
the  fact  was  In  that  respect  and 
was  not  bound  to  take  the  passen- 
ger's word  for  It,  nor  could  he  try 
and  decide  the  question  upon  the 
word  of  the  other  passengers  who 
procured  tickets  at  the  same  station. 
The  simple  duty  of  the  conductor  is 
to  execute  and  enforce  all  reason- 
able rules  and  that  of  the  passenger 
Is  to  obey  them.  If  there  is  some 
fact  or  omission  behind  the  rules 
not  apparent  upon  the  face  of  the 
transaction  the  passenger  must  re- 
sort to  some  other  remedy  for  his 
grievance  besides  the  use  of  force 
against  the  conductor,  and  if  under 
such  circumstances  he  invites  a  per- 
sonal collision  with  the  officer  In 
charge  of  the  train,  resulting  in  his 
forcible  expulsion,  he  puts  nlmself 
In  the  wrong  and  cannot  sue  the 
company  or  the  officer  for  assault 
and  battery."  Monnier  v.  New  York 
Cent.,  etc.,  R.  Co.,  176  N.  Y.  281.  284, 
286,  67  NE  569.  96  AmSR  619,  62 
LRA  257  [rev  70  App.  Dlv.  405,  76 
NYS  521,  and  dlst  English  v.  Dela- 
ware, etc.,  Canal  Co.,  66  N.  Y.  454, 
23  AmR  69].  (3)  "It  would  be  an 
absurd  and  Intolerable  rule  of  law 
that  would  permit  passengers  upon 
a  railroad  to  resist  the  officer  In 
charge  whenever  a  dispute  arose  In 
regard  to  some  trivial  matter  where- 
in the  passenger  had  a  real  or  fan- 
cied grievance.  When  the  plaintiff 
was  told  that  he  must,  under  the 
rules,  pay  the  nineteen  cents  or  leave 
the  car.  ft^was  his  duty  either  to  pay 
the  extra  four  cents,  or  leave  and 
resort  to  "the  remedy  Which  the  law 
gave  for  the  redress  of  his  griev- 
ance. The  conductor  could  not  sus- 
pend the  rule  merely  because  he  was 
told  that  the  passenger  could  not 
procure '  a  ticket  before  the  train 
started,  and  when  notified  by  the 
conductor  that  removal  from  the 
train  must  follow  his  refusal  to  pay 
he  had  notice  of  the  rule  and  the 
consequence  of  his  disobedience  to 
it.  When  he  waited  for  the  appli- 
cation of  force  to  remove  him  he 
did  so  in  his  own  wrong.  He  virtu- 
ally Invited  all  the  force  necessary 
to  remove  him,  and,  since  no  more 
was  applied  than  was  necessary  to 
effect  the  object,  he  cannot  recover 
either  against  the  conductor  or  the 
defendant  In  an  action  for  assault 
and  battery."  Monnier  v.  New  York 
Cent.,  etc.,  R.   Co.,   supra. 

[b]  Duty  to  obey  officer, — "The 
law  Imposes  upon  the  individual  the 
duty  of  obedience,  under  all  circum- 
stances, to  lawful  authority,  and  If, 
underlying  the  authority,  there  may 
be  a  question  of  fact  which  renders 
the  exercise  of  It  unlawful.  It  Is  not 
for  the  party  himself  to  decide  that 
question  and  resort  to  violence  or 
forcible   resistance.     The   remedy   Is 


to  appeal  to.  the  regular  tribunals 
for  the  redress  of  any  wrong  or  In- 
jury that  he  may  have  sustained  In 
consequence  of  his  enforced  obedi- 
ence to  the  regulation  which  .he 
claims  was  not,  for  some  reason, 
applicable  to  htm  under  the  circum- 
stances." Monnier  v.  New  York  Cent., 
etc.,  R.  Co.,  175  N.  Y.  281,  288,  67 
NE  669,  96  AmSR  619,  62  LRA  357 
[rev  70  App.  Dlv.  405,  75  NYS  521, 
and  dlst  English  v.  Delaware,  etc.. 
Canal  Co.,  66  N.  Y.  464,  23  AmB  69]. 

[c]  It  Is  the  duty  of  the  passenger 
to  leave  a  train  when  requested,  (l) 
whether  rightfully  or  wrongfully,  by 
the  conductor;  and  If  he  refuses,  and 
Is  Injured  In  consequence  by-being 
forcibly  ejected,  provided  only  such 
force  is  used  as  is  reasonably  neces- 
sary, he  cannot  recover  damages. 
Chicago,  etc.,  R.  Co.  v.  Casaua,  83 
111.  A.  421.  (2)  Where  a  passenger 
on  a  street  car  Is  carried  beyond  his 
destination,  he  has  the  right  to  be 
carried  back  without  payment  of 
fare,    but   he    should    leave    the   car 

Eeaceably,  on  being  ordered  so  to  do 
y  the  trainmen,  since  his  cause  of 
action  Is  complete  when  he  Is  ordered 
to  leave  the  car,  and  public  order 
and  the  safety  and  comfort  of  the 
passengers  forbid  a  decision  of  the 
justice  of  his  claim  by  wager  of  bat- 
tle. Willard  v.  St.  Paul  City  R.  Co., 
116  Minn.  183,  133   NW  465. 

[d]  Ob  wrong  train. — Where  a  per- 
son on  a  train,  by  mistake  of  thp 
local  ticket  agent,  has  a  ticket  to 
a  station  that  the  train  does  not 
stop  at,  he  must  either  pay  the  extra 
fare  demanded,  or  get  off  when  or- 
dered so  to  do,  and  cannot  invite 
force  In  his  ejection  or  removal, 
merely  to  make  a  case  against  the 
company,  or  to  increase  his  dam- 
ages. Atchison,  etc.,  R.  Co.  v.  Oants, 
38  Kan.  608,  17  P  54,  5  AmSR  780. 

[e]  Excessive  far*. — "When  a  rail- 
road company  willfully  exacts  from 
a  passenger  more  than  the  legal  rate 
of  fare,  the  latter  may  sue  the  com- 
pany under  the  statute  for  the  pen- 
alty of  fifty  dollars  and  the  excess 
of  fare,  besides  the  damages  that  he 
may  sustain  in  consequence  of  the 
wrongful  act.  But,  as  In  this  case, 
when  the  conductor  demands  only 
what  he  has  the  right  to  demand  by 
the  statute  and  rules  of  the  company, 
the  passenger  Is  not  at  liberty  to 
assert  and  maintain  by  force  some 
right  that  he  may  claim  which  grows 
out  of  facts  not  within  the  knowl- 
edge of  the-  conductor  and  which 
may  render  the  rules  Inoperative  or 
Inapplicable.  He  Is  bound  for  the 
time  being  to  yield  to  the  reasonable 
practice  and  requirements  of  the  offi- 
cer in  charge  of  the  train  and  en- 
force any  right  that  he  may  have 
against  the  company  In  some  other 
and  more  proper  way.  By  paying 
such  a  demand  his  cause  of  action  Is 
Just  as  complete  as  if  he  forcibly 
resisted  the  demand  and  suffered 
himself  to  be  ejected.  His  ejection  In 
such  case  will  add  nothing  to  his 
cause  of  action."  Monnier  v.  New 
York  Cent.,  etc.,  R.  Co.,  175  N.  Y. 
281,  286,  67  NE  569.  96  AmSR  619, 
62  LRA  357  [rev  70  App.  Dlv.  405, 
75    NYS    521]. 

[f  ]  Bjeotlon  from  extra  fare  ear. — 
Where  a  passenger  enters  a  chair 
car,  and  persistently  refuses  to  pay 
the  extra  fare  required  by  the  com- 
pany's regulations,  and  is  ejected  by 
the  conductor,  the  passenger  cannot 
recover  for  Injuries  due  to  his  resist- 
ance, where  the  conductor  uses  only 
so  much  force  as  is  necessary  to 
overcome  the  resistance.  Wright  v. 
California  Cent.  R.  Co.,  78  Cal.  360, 
20    P    740 

HJtlfattom  of  damages  generally 
see   Infra  I   1208. 
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ing  any  attempt  to  eject  him.4* 

Restating  a  'dangerous  ejection  from  a  moving 
train  does  not  constitute  negligence  defeating  a 
recovery  for  death  resulting  from  being  thus 
ejected." 

[$  1197]  K.  Return  of  Fare  or  Ticket.  Where 
the  ejection  is  on  the  ground  that  the  person  claim- 
ing to  be  transported  as  a  passenger  has  no  right  to 
transportation  by  reason  of  noncompliance  with  a 
contract  requirement  as  to  payment,  the  carrier 
who  is  thus  seeking  to  avoid  the  pretended  con- 
tract on  which  the  passenger  relies  must  return  to 
him  the  consideration  paid,  or  the  portion  thereof 
unearned,60  and  this  has  also  been  held  to  be  true 
where  the  ejection  is  for  other  causes  ;51  and  in  some 
jurisdictions  this  rule  is  provided  for  by  statute." 
The  conductor  has  the  right,  however,  to  retain  out 
of  the  money  paid  by  the  passenger  the  proper  fare 
for  transporting  him  to  the  place  where  he  is 
ejected,  even  though  he  had  no  desire  and  expressed 
no  intention  to  secure  transportation  to  that  place  ;a 
but  he  cannot  retain  the  whole  or  more  than  is  neces- 
sary for  that  purpose,  and  if  he  should  do  so  the 
ejection  is  wrongful.54    It  has  been  held  that  there 


is   no   necessity,   where   the  passenger's   right    ;0  | 


transportation  under  the  ticket  which  he  has  sur- 
rendered has  been  forfeited,  to  return  to  Kim  the 
ticket.58 

Time  for  return.  Where  a  passenger  has  a  right 
to  the  return  of  the  fare  paid,  or  a  portion  thereof, 
the  ejection  will  be  wrongful,  unless  such  return  is 
previously  made;  it  is  not  sufficient  that  the  tender 
is  made  to  him  after  ejection.5* 

Return  as  a  defense  to  -wrongful  ejection.  A 
return  of  ticket  or  money  to  the  ejected  passenger 
does'  not  prevent  the  passenger  from  recovering  for 
his  ejection  if  it  was  wrongful.57 

[$  1198]  L.  Right  to  Arrest  or  Detain  Passenger* 
A  carrier  may  not  detain  or  imprison  a  passenger 
who,  after  the  trip  is  completed,  is  unable  to  pro- 
duce his  ticket,  as  the  charge  for  carriage  is  a  debt 
which  must  be  enforced  by  the  same  remedies  that 
any  creditor  has  against  his  debtor;5*  nor,  in  the 
absence  of  statute,  may  it  detain  a  passenger  who 
has  been  ejected  from  a  train  for  his  refusal  to 
pay  fare  or  to  produce  a  ticket.80  But  under  some 
statutes  a  railroad  conductor  is  authorized  to  act 
».£  a  peace  officer,  and  may  arrest  a  passenger  if 
he  has  reasonable  ground  for  believing  him  intoxi- 
cated.*1 or  if  the  passenger  fraudulently  evades,  or 


denoe  of  right  to  transportation  see 
supra  |  1182. 

48.  Mllchman  v.  New  York  R.  Co., 

90  Misc.  315.  153  NTS  12S;  Raynor 
v.  New  York,  etc..  Tract.  Co..  86 
Misc.  201,  149  NYS  161  [rev  on  other 
grounds  166  App.  Dlv.  927  mem,  151 
NYS    417]. 

49.  English  v.  Delaware,  etc.. 
Canal  Co.,  66  N.  Y.  464.  23  AmR  69: 
Sanford  v.  Eighth  Ave.  R.  Co.,  23 
N.    Y.    343,    80    AmD    286. 

Contributory  negligenoe  generally 
see  infra  8    1202. 

50.  Cal. — Bland  v.  Southern  Pac. 
R.  Co..  65  Cal.  570.  36  AmR  50. 

Ind. — Brown  v.  Terre  Haute,  etc.. 
Tract.  Co..  (A.)  110  NE  70S,  709,  113 
NE  313   [cit  Cyc]. 

Me.- — Burnhnm  v.  Crnrid  Trunk  R. 
Co.,    63    Me.    298,   18   AmR   220. 

Minn. — Braun  v.  Northern  Pac.  R. 
Co.,  79  Minn.  404,  82  NW  675,  984, 
79   AmSR  497,  49  LRA  319. 

N.  Y. — Hanna  v.  Nassau  Electric 
R.  Co.,  18  App.  Dlv.  137,  45  NYS  437. 

N.  C. — Lankford  v.  Southern  R. 
Co.,  165  N.  C.  653.  81  SE  998. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Omdorff,  56  Oh.  St.  689,  45  NE  447, 
60    AmSR    716.    38    LRA   140. 

[a]  Illustrations. — (1)  If  the  ejec- 
tion is  for  refusal  after  paying  the 
regular  fare  to  pay  an  additional 
sum  for  not  having  previously  pur- 
chased a  ticket,  the  fare  must  be  re- 
turned or  the  ejection  will  be  unlaw- 
ful. Bland  v.  Southern  Pac.  R.  Co  . 
55  Cal:  E70,  36  AmR  60.  (2)  Where 
the  ejection  is  on  the  ground  that 
the  ticket  has  expired,  the  price  paid 
for  the  ticket,  or  the  portion  thereof 
not  already  earned  by  transporta- 
tion thereunder,  must  be  given  back. 
Burnham  v.  Grand  Trunk  R.  Co.,  63 
Me.  298.  18  AmR  220. 

[b]  Where  a  parent  and  child  are 
ejected  for  a  refusal  of  the  parent 
to  pay  for  the  child,  if  the  parent 
has  paid  his  own  fare,  such  fare, 
or  the  unearned  part  thereof,  must 
be  returned,  or  offered  to  be  returned, 
as  a  condition  precedent  to  the  right 
of  removal.  Braun  v.  Northern  Pac. 
R.  Co.,  79  Minn.  404,  82  NW  676.  984, 
79  AmSR  497.  49  LRA  319;  Lankford 
v  Southern  R.  Co.,  165  N.  C.  653,  81 
SE  998:  Lake  Shore,  etc.,  R.  Co.  v. 
Omdorff.  55  Oh.  St.  589,  45  NE  447, 
60  AmSR  716,  38  LRA  140  (holding 
that,  where  a  person  has  paid  far?. 
or  purchased  a  ticket  which  is  taken 
up  .by  the  conductor,  the  conductor 
must,  before  ejecting  her  and  a  child 
with  her,  on  account  of  her  refusal 
to  pay  the  child's  fare,  return  or 
offer    to   return    to   her   the    unused 


value  of  such  ticket  or  fare  over 
and  above  the  fares  of  both  for  the 
distance  already  traveled). 

[c]  "Stop-over"  ttokets^— Where 
the  ticket  is  such  that  a  stop-over 
may  be  had  thereon,  the  conductor 
may  tender  a  stop-over  check  instead 
of  money,  but  to  retain  the  ticket 
and  eject  the  parties  from  the  train 
renders  the  company  liable  in  dam- 
ages. Lake  Shore,  etc.,  R.  Co.  v. 
Omdorff,  65  Oh.  St.  689,  45  NE  447, 
60  AmSR  716,   38   LRA  140. 

51.     Baltimore,  etc.,  R.  Co.  v.  Mc- 

Eonald,  68  Ind.  316;  Hanna  v.  Nassau 
lectric  R.  Co.,  18  App.  Div.  137,  46 
NYS  437.  But  see  Gregory  v.  Chi- 
cago, etc.,  R.  Co.,  100  Iowa  345  (hold- 
ing that  a  passenger  who  was  ejected 
from  a  train  for  violating  a  rule 
against  taking  dogs  into  cars  for- 
feited his  right  to  ride  on  the  train 
and  could  not  recover  the  value  of 
his   ticket). 

[a]  Biding;  on  platform*— If  the 
fare  of  a  street  car  passenger  has 
been  taken  and  he  is  then  ejected  for 
riding  on  the  platform,  contrary  to 
a  city  ordinance, 'there  being  no  room 
elsewhere,  the  fare  paid  must  be 
given  back.  Hanna  v.  Nassau  Elec- 
tric R.  Co.,  18  App.  Div.  137,  45  NYS 
437. 

53.  See  statutory  provisions, 
[a]  Xn  Indiana,  under  the  act  of 
March  10,  1875,  i  2  (1  Rev.  St.  [1876] 
p  710),  a  passenger  who  gets  on  a 
train  Intoxicated  and  advises  other 
passengers  not  to  pay  their  fare  Is 
guilty  of  disorderly  conduct,  and 
the  conductor  of  the  train  may, 
after  tendering  him  such  "propor- 
tion of  the  fare  he  has  paid,  as 
the  distance  he  then  is  from  the 
nlace  to  which  he  has  paid  his  fare 
bears  to'  the  whole  distance  for 
which  he  has  paid  his  fare,"  remove 
him  from  the  train,  and  if  no  more 
force  Is  used  In  effecting  such  re- 
moval than  is  necessary  the  railroad 
company  Incurs  no  liability  on  ac- 
count of  such  removal.  Baltimore, 
etc.,  R.  Co.  v.  McDonald,  68  Ind.  316. 

53.  Baltimore,  etc.,  R.  Co.  v.  Mc- 
Donald. 68  Ind.  316;  Braun  v.  North- 
em  Pac.  R.  Co.,  79  Minn.  404,  82  NW 
675,  984,  79  AmSR  497.  49  LRA  319: 
Wardwell  v.  Chicago,  etc.,  R.  Co..  46 
Minn.  614,  49  NW  206,  24  AmSR  246, 
13  LRA  596  [overr  on  this  point  Du 
Laurans  v.  First  Div.  St.  Paul,  etc., 
R.  Co.,  15  Minn.  49,  2  AmR  102]. 
See  also  cases  supra  note  50. 

54.  Wardwell  v.  Chicago,  etc.,  R. 
Co..  46  Minn.  514,  49  NW  206,  24 
AmSR   246,   13   LRA   696. 

55.  Elliott  v.  Southern  Pac.  R.  Co., 


145  Cal.  441.  79  P  420,  68  LRA  89J; 
Wright  v.  Central  R.  Co.,  78  Cal.  160, 
20  P  740. 

[a]  Bxpirad  tickets- In  California, 
under  Civ.  Code  |i  487.  2188.  provid- 
ing that  a  passenger  who  refuses  to 
pay  his  fare  or  to  exhibit  or  sur- 
render his  ticket  when  reasonably  re- 
quested so  to  do  may  be  ejected,  a 
passenger  who  exhibited  a  limited 
ticket  which  had  expired  and  m 
void,  and  refused  to  pay  his  fare, 
was  properly  ejected,  although  the 
conductor  wrongfully  retained  the 
void  ticket  presented  by  the  pas- 
senger. Elliott  v.  Southern  Pac  n. 
Co..  145  Cal.  441,  79  P  420,  68  LRA 
393. 

might  to  take  up  forfeited  UBXmU 


generally  see  supra  j  1127. 
Wardwell  v.  Chicago. 

NW   206.    24 


58.  Wardwell  v.  Chicago,  etc.  R. 
Co..  46  Minn.  514.  49  NW  206.  24 
AmSR  246,  13  LRA  596.  Compare 
Ellis  v.  Houston,  etc.,  R,  Co..  10  Tex. 
Civ.  A.  172,  70  SW  114  (holding  that, 
where   a   passenger   who    boarded  a 


freight  train  without  a  required  per- 
" "        ilace 

?uf      " 
t  was  not 


mlt   was   carried   back   to   the  place 
where  he  embarked,  and  put  off  the 


shown  that  he  demanded  a  return 
of  the  money  paid  for  his  ticket,  or 
that  he  was  prevented  from  making 
the  desired  journey  on  that  day,  no 
damage  was  shown). 

57.  Whittemore  v.  Boston,  etc.,  R. 
Co.   77  N.  H.  61,   86  A  824. 

58.  Acts  of  employee  as  police 
officer,  and  special  oflloers  generally 
see   infra   5    1329. 

Arrest  generally  see  Arrest  5  C.  J. 
p  379. 

Assistance    by    officer    In 
ejection  see  supra  I  1194. 

59.  Lynch  v.  Metropolitan  El.  K 
Co..   90   N.  Y.  77.   43   AmR  141. 

60.  San  Antonio,  etc,  R  Co.,  v. 
Nappier,   (Tex.  Civ.   A.)   141   SW  i«4. 

[a]  Inability  not  dependent  oa 
negligence. — The  liability  of  a  car- 
rier for  the  misconduct  of  its  agent 
at  a  station  in  confining  in  the  sta- 
tion room  a  passenger  ejected  from 
the  train  for  his  failure  to  pay  fare 
or  to  produce  a  ticket  does  not  de- 
pend on  negligence.  San  Antonio, 
etc.,  R.  Co.  v.  Nappier,  (Tex.  Civ.  A.) 
141    SW    664. 

61.  Memphis,  etc.,  R.  Co.  v.  Trn«- 
sell,  122  Ark.  516,  183  SW  981;  St 
Louis,  etc.,  R  Co.  v.  Waters,  10$ 
Ark.  619,  152  SW  137  (under  AcU 
T1909]  J  3  p  99):  Louisville,  etc..  R. 
Co.  v.  Bell,  166  Ky.  400.  179  SW  40*. 

[a]  What  constitutes  lntoxteatlas. 
— For  one  to  be  in  an  intoxicated 
condition  he  need  not  be  under  the 


For  later  esses,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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attempts  to  evade,  the  payment  of  fare,  or  refuses 
to  pay.  fare.**  Such  a  statute  does  not  relieve  the 
farrier  from  liability  for  the  conductor's  act  in 
making  a  wrongful  arrest  or  ejection;68  but  it  has 
been  held  that,  if  a  conductor  makes  an  arrest 
under  the  statute  in  good  faith  and  with  the  rea- 
sonable belief  that  the  passenger  is  intoxicated,  the 
carrier  is  not  liable  even  though  it  afterward  ap- 
pears that  he  was  not  intoxicated.*1  A  servant  who 
has  no  authority  to  direct  arrests  does  not  render 
the  carrier  liable  by  causing  the  arrest  of  a  pas- 
senger after  ejection.*6 

[4  1199]  M.  liability  for  Wrongful  Ejection— 1. 
In  GeneraL8*  The  carrier  is  liable  for  the  wrongful 
acts  of  its  employees  in  charge  of  the  train  or  other 
conveyance  in  ejecting  persons  therefrom,  so  far  as 


such  employees  are  acting  within  the  course  or  scope 
of  their  employment,67  and  the  passenger's  right  to 
recover  cannot  be  affected  by  any  rule  of  the  carrier 
prescribing  the  duties  of  its  agents  or  conductors.66 
This  rule  also  applies  to  a  wrongful  ejection  from 
a  waiting  room.  The  carrier  is  liable  for  the 
damages  resulting  from  an  unlawful  ejection  by 
its  employees,  even  though  they,  act  recklessly,  will- 
fully, or  maliciously,  provided  their  acts  are  done 
in  the  discharge  of  their  duty  as  employees  of  the 
carrier,  and  within  the  general  scope  of  their  dnties 
or  course  of  their  employment,  although  some 
cases  hold  that  the  carrier  is  not  liable  for  wanton 
or  willful  acts  of  its  employees  in  making  an  ejec- 
tion,71 unless  the  carrier  authorised  or  ratified  the 
acts,7*  or  was  guilty  of  misconduct  in  the  employ- 


influence  of  Intoxicants  to  such  an 
extent  as  to  have  lost  the  normal 
control  of  his  faculties,  "and  to 
evince  a  disposition  of  violence  and 
quarrelsomeness,"  since  a  man  may 
be  "drunk"  whenever  he  is  under  the 
influence  of  Intoxicating,  liquors  so 
as  to  affect  his  acts  or  conduct,  so 
that  persons  coming  in  contact  with 
him  can  readily  know  that  Intoxi- 
cants have  affected  him  In  that  re- 
spect. St.  Louis,  etc.,  R  Co.  v. 
Waters,  10E  Ark.  619,  624,  162  SW 
137.     See  also  supra  I  1166. 

63.  Krulevlts  v.  Eastern  R.  Co., 
143  Mass.  228,  9  NE  613;  Beckwlth  v. 
Cheshire  R.  Co.,  143  Mass.  68,  8  NE 
875.  .  . 

[a]  Xn  Massachusetts,  under  Pub. 
St.  o  112  f  197,  enacting  that  a  per- 
son who  fraudulently  attempts  to 
evade  the  payment  of  a  fare  estab- 
lished by  a  railroad  corporation  shall 
be  punished,  and  that  "no  person 
shall  be  removed  from  a'  car  of  a 
steam  railroad  corporation  except  as; 
provided  in"  c  103  f  18  (that  Is,  by' 
a  railroad  police  officer  who  must  re- 
move him  to,  and  confine  him  in,  the 
baa-gage  car  or  other  suitable  car, 
and  place  him  in  charge  of  an  officer 
at  some  station),  "nor  from  a  train 
except  at  a  regular  passenger  sta- 
tion, a  child  of  the  age  at  which 
the  rules  of  a  railroad  corporation 
require  the  payment  of  a  fare,  and 
traveling  in  the  custody  of  his  par- 
ent, on  refusal  to  pay  such  fare, 
may  be  removed  from  the  train  at  a 
regular  passenger  station,  without 
being-  arrested.  Beckwlth  v.  Chesh- 
ire ft.  Co.,  143  Mass.  68,  8  NB  875. 

[bl  "BJected  or  removed"  not  "re- 
Bond  tjy  aneet."— The  words  "eject- 
ed or  removed,"  as  used  in  the  re- 
quest  for  a  ruling  that  the  evasion  or 
attempt  to  evade  the  payment  of  fare 
for  which  the  passenger  may  be  law- 
fully ejected  or  removed  must  be  a 
fraudulent  evasion,  cannot  be  con- 
strued as  meaning  "removed  by  ar- 
rest." Marshall  v.  Boston,  etc.,  R. 
Co..    145    Mass.    164,    168,    13    NE    384. 

63.  Hager  v.  St.  Louts,  etc.,  R. 
Co.,  117  Ark.  811,  174  SW  555. 

[a]  Bcasons  for  rulev— "It  Is  now 
the  contention  of  appellant  that 
when  a  conductor  arrests  a  passenger 
and  ejects  him  from  a  train,  in  pur- 
suance of  the  Act  of  1909  (Acts  1909, 
p  9-9,  t  >)  conferring  upon  him  that 
power,  he  acts  solely  as  a  peace  offi- 
cer, and  the  railway  company  can- 
not be  held  responsible  for  his  acts. 
We  cannot  agree  with  counsel  in 
their  contention.  It  la  the  settled 
law  that  when  a  railway  company 
puts  a  conductor  In  charge  of  Its 
train,  and  he  wrongfully  ejects  a 
passenger  from  the  car,  the  railway 
company  must  bear  the  blame  and 
pay  the  damages.  This  is  so  because 
it  Is  the  duty  of  the  railway  com- 
pany to  treat  Its  passengers  prop- 
erly and  to  carry  them  safely.  There 
is  nothing  In  the  act  In  question  to 
Indicate  Chat  it  was  the  intention  of 
the  Legislature  to  diminish  the  re- 
sponsibility of  the  common  carrier  or 
to  render  it  less  liable  for  failure  to 
discharge  Its  duties  than  before  the 
passage  of  the  act.    The  conductor  is 


the  person  whom  the  railway  com- 
pany puts  In  charge  of  its  trains,  and 
it  was  the  evident  Intention  of  the 
Legislature  to  enable  the  company  to 
discharge  the  duties  it  owed  its  pas- 
sengers the  morei  efficiently  through 
its  conductor  by)  the  enactment  of 
the  statute  in  question.  It  gave  the 
conductor  the  protection  as  well  as 
the  authority  and  power  of  the  state 
in  keeping  and  enforcing  the  law." 
St.  Louis,  eta,  R.  Co.  v.  waters,  106 
Ark.    619,   623.   152   SW   137. 

raise  imprisonment  generally  see 
False  Imprisonment   [19  Cyo  827J. 

64.  St.  Louis,  eta,  R.  Co.  v.  Wa- 
ters. 105  Ark.  619,  152  SW  137;  St. 
Louis,  etc.,  R.  Co.  v.  Hudson,  95  Ark. 
E06,     130    SW    534. 

66.  Chicago,  etc.,  R.  Co.  v.  Nel- 
son, 87  Ark.  524,  113  SW  44;  St. 
Louis,  eta.R.  Co.  v.  Wyatt;  84  Ark. 
193,  105  SW  72;  Cunningham  v.  Se- 
attle Electric  R„  etc.,  Co„  3  Wash. 
471,  28  P  745. 

[a]  Station  master.— A  carrier  Is 
not  liable  for  wrongful  arrest  made 
under  the  direction  of  station  master 
where  such  servant  acts  without  au- 
thority. Chicago,  eta,  R  Co.  v.  Nel-. 
son,  87  Ark.  624,  113  SW  44. 

raise  Imprisonment  by  agent  gen- 
erally see  False  Imprisonment  [19 
Cyc  8271. 

66.  liability  for  negligence  or 
wrongs  of  employees  generally  see 
infra  J  1324  et  seq. 

67.  Ark. — Moore  v.  St.  Louis,  etc., 
R.  Co.,  67  Ark.  389,  65  SW  161. 

Ga. — Mclver  v.  Florida  Cent,  etc., 
R.  Co.,  110  Ga.  223,  36  SE  776. 

111.— Union  R.,  eta.  Co.  v.  Kalla- 
her.  114  111.  325,  2  NE  77. 

Minn. — Cain  v.  Minneapolis,  etc., 
R.  Co..  29  Minn.  297.  89  NW  635. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co..  177  SW  616. 

N.  T.— Sanford  v.  Eighth  Ave.  R. 
Co.,  23  N.  Y.  343,  80  AmD  286. 

Pa. — Young  v.  Pennsylvania  R.  Co., 
115  Pa.  112,  7  A  741. 

Wash.— Mills  v.  Seattle,  etc.,  R.: 
Co.,  50  Wash.  20,  96  P  620,  19  LRA 
NS  704. 

Wla. — Daley  v.  Chicago,  etc.,  R. 
Co.,  146  Wis.  249,  129  NW  1062\  22 
LRAN3   1164. 

[a]  By  manager  of  exonrnton^- 
Wnere  a  railroad  company  ran  a  spe- 
cial excursion  train  from  which  a 
person  properly  entitled  to  ride  with 
the  excursion  was  ejected  by  a  per- 
son not  connected  with  the  railroad 
but  acting  as  a  manager  of  the  ex- 
cursion, the  company  was  liable. 
Moore  v.  St.  Louis,  etc.,  R.  Co.,  67 
Ark.   389.  55  SW  161. 

[b]  By  agent  of  bridge  oompany. 
— A  transfer  company  transporting 
passengers  by  rail  across  a  bridge 
may  be  liable  for  a  wrongful  ejec- 
tion of  a  passenger  from  its  trains 
by  an  agent  of  the  bridge  company. 
Union  R..  etc.,  Co.  v.  Kallaher,  114 
111.  325,   2  NE  77. 

re]  By  servant  of  union  station. 
— A  railroad  company  using  a  union 
station  will  be  liable  for  the  wrong- 
ful ejection  of  one  of  its  passengers 
by  a  servant  of  the  independent  com- 
pany managing  the  station.  Penfleld 
v.  Cleveland,  etc.,  R.  Co.,  26  App.  Dlv. 


413,  50  NYS  79. 

td]  Baggageman. — Where  the 
rules  of  a  railroad  company  confer 
on  the  conductor  the  authority  to 
eject  passengers,  and  require  the 
baggageman  to  Inform  the  conductor 
of  trespassers  on  the  train  and  to 
aid  in  ejecting  trespassers  when 
called  on  by  the  conductor,  and  the 
baggageman,  without  calling  on  the 
conductor  or  waiting  for  his  orders, 
ejects  a  trespasser  and  uses  excess- 
ive force,  he  acts  within  the  scope 
of  his  employment,  although  outside 
of.  the  express  authority  conferred 
on  him,  so  as  to  make  the  company 
liable  for  his  wrongful  act.  Daley 
v.  Chicago,  eta,  R.  Co.,  145  Wis.  249, 
129  NW  1062.  32  LRANS  1164. 

[e]  Where  a  ear  greaser  employed 
by  an  electric  railroad  company  com- 
mits an  assault  on  a  passenger  who 
has  become  a  trespasser  in  endeav- 
oring to  eject  him  from  the  car,  the 
greaser's  act  is  not  within  the  scope 
of  his  employment,  so  that  the  car- 
rier is  not  responsible  therefor,  un-  . 
less  what  Is  done  la  to  assist  the 
conductor,  at  his  express  or  implied 
request.  Mills  v.  Seattle,  etc..  R 
Co.,  60  Wash.  20,  96  E  620,  19  LRANS 
704. 

OB.  Baltimore,  etc.,  R.  Co.  v. 
Thornton,  188  Fed.  868,  110  CCA  602. 

69.  St.  Louis  Southwestern  R.  Co. 
v.  Green,  99  Ark.  672,  139  SW  307 
(refusal  to  permit  a  colored  passen- 

?;er  to  enter  a  waiting  room  provided 
or  colored  passengers). 
TO.    See  supra  {  1194. 
[a]     Za  order  to  recover  punitive 
damages  from  a  carrier  for  Injuries 
sustained  in  being  wantonly  thrown 
from  a  moving  train,  it  Is  essential 


that  It  appear  that  the  employee  of 
the  carrier  charged  as  guilty  was 
acting  within  the  line  of  his  service 


or  duty.  Illinois  Cent.  R.  Co.  v. 
Black,  122  111.  A.  439.  See  also  Infra 
J  1210. 

71.  Pittsburgh,  etc.,  R.  Co.  v. 
Russ,  57  Fed.  822,  6  OCA  597;  Hib- 
bard  v.  New  York,  etc.,  R.  Co.,  15 
N.  Y.  466;  Wright  v.  Glens  Falls, 
etc..  R  Co.,  24  App.  Div.  617.  48  NYS 
1026;  Allegheny  Valley  R.  Co.  v.  Mc- 
Lain,  91  Pa.  442;  Pennsylvania  Co. 
v.  Toomey,  91  Pa.  266.  ' 

Bxemplary  damages  see  infra  | 
1210. 

79.  Wright  v.  Glens  Falls,  eta, 
R.  Co.,  24  App.  Dlv.  617,  48  NYS 
1026;  Denlson,  etc.,  R.  Co.  v.  Randell, 
29  Tex.  Civ.  A.  460,  69  SW  1018. 

[a]  BatUtoatlosw— Where,  In  an 
action  for  malicious  assault  and  for 
the  ejecting  of  a  passenger  from  a 
street  car.  It  Is  shown  that  the  con- 
ductor was  prosecuted  before  a  jus- 
tice, that  the  railroad  defended  him 
by  Its  attorneys,  that  its  general 
manager  was  present  at  the  trial  and 
paid  the  conductor's  fine,  and  that 
he  was  retained  In  the  company's 
employ  after  the  assault,  It  Justifies 
a  finding  that  the  company  ratified 
the  conductor's  acts.  Denlson,  etc.. 
R.  Co.  v.  Randell,  29  Tex.  Civ.  A. 
460.   69   SW  1013. 

Bxemplary  damages  see  infra  I 
1210. 
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ment  or  the  retention  of  the  employees;"  but  the 
carrier  has  been  held  not  liable  in  such  oases  if 
the  employees  act  for  their  own  ends,  and  not  for 
the  purpose  of  exercising  their  authority  and  of 
performing  their  duties  as  employees.74  But  with 
reference  to  passengers,  that  is,  those  entitled  to 
be  transported  as  distinct  from  trespassers  or  per- 
sons seeking  to  secure  transportation  without  right, 
it  is  generally  held  to  be  immaterial  whether  or 
not  the  employee  of  the  company  is  acting  within 
the  scope  of  his  authority  or  course  of  his  employ- 
ment, for  it  is  the  duty  of  the  carrier  to  afford 
protection  to  the  passenger,"  and  the  carrier  is 
liable  in  such  a  case,  although  the  ejection  is  done 
through  an  error  of  judgment,7"  and  without  regard 
to  the  care  exercised  in  ejecting  him.77 

Defenses.78  Where  a  passenger  is  wrongfully 
■ejected,  his  right  to  recover  therefor  is  not  waived 
or  defeated  by  the  fact  that  he  subsequently  secures 
transportation  without  additional  payment  or  dam- 
age resulting  from  the  delay,7"  or  that  he  purchases 
another  ticket,80  or  that  the  contract  of  carriage  is 
rescinded81  unless  such  right  is  released  in  the 
contract  or  rescission,82  or  that  the  carrier  is  sub- 
ject to  a  penalty  for  its  wrongful  act,88  or  by  the 
fact   that  the   carrier's   employee   acted   in  good 


faith,84  since  the  good  faith  of  the  servant  is  avail- 
able only  in  defeating  a  recovery  for  exemplary 
damages.85  But  he  cannot  recover  damages  for 
delay,  where  after  the  ejection  he  is  offered  an 
opportunity  to  continue  his  journey  on  the  same 
train.8" 

Performance  of  statutory  duty.  Where  a  con- 
ductor in  ejecting  a  passenger  does  so  in  the  dis- 
charge of  a  specific  duty  imposed  on  him  by  statute, 
and  not  in  enforcing  any  private  right  or  rule  of 
the  carrier,  the  carrier  is  not  liable  for  damages  in 
an  action  by  a  passenger  for  wrongful  ejection.*7 

What  law' governs.  The  law  governing  an  ejec- 
tion of  a  passenger,  and  the  rights  and  liabilities 
arising  therefrom,  is  the  law  of  the  place  where  the 
ejection  was  made.88 

[$  1200]  2.  Applications  of  Rules.  Conductor.  In 
accordance  with  the  general  rule  that  the  carrier  is 
liable  for  the  wrongful  acts  of  its  employees  within 
the  course  of  their  employment,  it  is  held  that 
where  a  railroad  or  street  oar  conductor  ejects  a 
passenger  from  his  train  or  car,  either  wrongfully, 
that  is,  where  there  is  no  right  to  eject,  or  -negli- 
gently, the  carrier  is  responsible  for  any  resulting 
injury,  for  it  is  within  the  scope  and  course  of  the 
employment  of  the  conductor  to  determine  who  is 


73.  Wright  v.  Olens  Falls,  etc., 
R.  Co.,  24  App.  Dtv.  617,  48  NYS 
1026. 

74.  Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph, 65  111.  A.  208;  Marion  v.  Chi- 
cago, etc.,  R.  Co.,  69  Iowa  428,  13 
NW  415;  Yazoo,  etc.,  R.  Co.  v.  An- 
derson, 77  Miss.  28,  26  S  866;  Mur- 
phy v.  Central  Park,  etc.,  R.  Co.,  48 
N.  Y.  Super.  96. 

75.  St.   Louis,  etc.,  R.   Co.  v.  Kll- 

Satrick,  67  Ark.  47,  64  SW  971;  Sea- 
card Air  Line  R.  Co.  v.  O'Quin,  124 
Ga.  367,  52  SE  427,  2  LRANS  472; 
Brunswick,  etc.,  R.  Co.  v.  Bostwick, 
100  Ga.  96,  27  SB  726;  Missouri,  etc., 
R.  Co.  v.  Brown,  (Tex.  Civ.  A.)  135 
SW  1076. 

[a]  Aa  to  trespasser. — Where  a 
porter  in  pushing  a  person  from  the 
train  acted  without  authority,  and 
there  was  no  lack  of  diligence  on  the 
part  of  the  conductor  in  failing  to 
discover  and  to  prevent  the  wrong- 
ful act,  the  carrier  would  not  fie 
liable  if  the  person  ejected  was  a 
trespasser  on  the  train.  Missouri, 
etc.,  R.  Co.  v.  Brown,  (Tex.  Civ.  A.) 
135  SW  1076. 

Xegllgenoe     or     wrong*     of     em- 

?loyee  generally  see  infra   Si   1324- 
328. 

76.  Chicago  Union  Tract.  Co.  v. 
McClevey,  126  111.  A.  21;  Rowe  v. 
Brooklyn  Heights  R.  Co.,  80  App. 
Div.  477,  81  NYS  106;  Cincinnati 
Northern  Tract.  Co.  v.  Rosnagle,  84 
Oh.  St.  310.  95  NE  884,  35  LRANS 
1030,  AnnCasl912C  639. 

[a]'  A  conductor  In  ohsrge  of  a 
■treat  oar  Is  the  agent  of  the  com- 
pany, and  the  power  inherent  In  the 
company  to  eject  from  Its  cars  per- 
sons who  refuse  to  pay  the  custom- 
ary fare  Is  vested  in  him,  and  if  by 
an  error  in  judgment  he  ejects  one 
who   is  entitled   to   the   rights   of  a 

Sassenger.  the  company  is  responsi- 
le  for  such  error,  for  in  legal  con- 
templation the  company  is  present 
and  Is  acting  in  the  person  of  Its 
conductor.  Chicago  Union  Tract.  Co. 
v.  McClevey.  126  111.  A.  21. 

[b]  Mistake  of  Inspector. — Where 
a  street  railroad  Inspector,  In  eject- 
ing an  employee  from  a  seat  In  a 
car,  acted  under  a  mistaken  impres- 
sion that  such  employee  was  not  en- 
titled to  ride  in  such  seat,  under  a 
rule  of  the  company,  his  act  could 
not  be  justified  on  the  ground  that 
he  had  authority  to  make  rules  which 
the  employee  was  bound  to  obey. 
Rowe  v.  Brooklyn  Heights  R.  Co., 
80  App.   Div.   477,  81   NYS  106. 

77.  St.   Louis,   etc,   R.   Co.   v.   Os- 


born,  67  Ark.  399.  66  SW  142;  Mary- 
land, etc..  R.  Co.  v.  Knight,  122  Md. 
576,  89  A  1091.  See  also  supra  J 
1194. 

78.  Contributory  negllfenoe  see 
infra   (   1202. 

78..  Southern  R.  Co.  v.  Wood,  114 
Ga.  140.  39  SE  894,  55  LRA  536. 

[a]  Illustration. — The  fact  that 
a  passenger  holding  a  return  ticket 
which  requires  that  It  must  be  signed 
■•and  stamped  at  his  destination  for 
the  return  passage,  and  who  has  been 
expelled  from  the  train,  returns  to 
the  point  where  he  had  boarded  the 
train,  and  has  the  ticket  signed  and 
stamped  as  required  within  the  time 
limit  fixed  therein,  and  uses  the 
same  In  this  condition  for  return 
passage  on  another  train,  does  not 
waive  or  extinguish  any  right  he 
might  have  for  the  wrong  committed 
in  expelling  him  from  the  train  be- 
fore the  ticket  was  so  signed  and 
stamped.  Southern  R  Co.  v.  Wood, 
144  Ga.  140,  39  SE  894,  55  LRA 
536. 

80.  Atchison,  etc.,  R.  Co.  v.  Lucas, 
105  Tex.  82,  144  SW  1126,  39  LRANS 
'512. 

[a]  Illustration-— The  fact  that 
a  passenger,  after  having  been  in- 
formed that  she  could  not  travel  on 
a  nonvalidated  ticket,  purchased  a 
local  ticket  in  order  to  get  on  the 
train  does  not  constitute  a  waiver  of 
her  right  to  recover  damages  'for 
wrongful  ejection  because  of  the  car- 
rier's refusal  to  accept  the  first 
ticket  for  transportation.  Atchison, 
etc.,  R.  Co.  v.  Lucas,  105  Tex.  82, 
144  SW  1126.  39   LRANS  612. 

81.  Georgia  R.  Co.  v.  Baldonl,  116 
Ga.  1013,  42  SE  364;  Spry  v.  Missouri, 
etc.,  R.  Co.,  73  Mo.  A.  203. 

[a]  Bight  to  reselnd;  fraud  In 
checking  baggage. — Where  a  passen- 
ger, in  suing  a  railroad  company  for 
a  wrongful  ejection,  had  procured 
his  trunk  to  be  checked  two  days 
before  he  undertook  to  use  his 
ticket,  and  when  he  attempted  to  use 
it  was  put  oft  on  the  ground  that 
his  ticket  had  expired,  and  it  was 
long  subsequently  ascertained  that 
his  trunk  contained  merchandise  In- 
stead of  baggage,  it  was  proper  to 
refuse  to  charge  that  on  account  of 
this  fraud  the  company  had  a  right 
to  cancel  the  contract  and  was  not 
liable  for  the  ejection.  Georgia  R. 
Co.  v.  Baldonl,  115  Ga.  1013.  42  SE 
364. 

83.  Spry  v.  Missouri,  etc.,  R.  Co., 
73    Mo.   A.    203. 

83.     Charbonneau  v.   Nassau  Elec- 


tric R.  Co.,  123  App.  Div.  681.  1(4 
NYS   106. 

.  [a]  Illustration. — The  fact  that 
a  penalty  Is  imposed  by  statute  on 
the  carrier  for  violation  of  the  Ui 
requiring  the  giving  of  transfers 
does  not  deprive  a  passenger,  pre- 
senting a  transfer  valid  on  its  face. 
who  IV  summarily  ejected,  of  a 
remedy  by  action  for  damages.  Char- 
bonneau v.  Nassau  Electric  R  Co.. 
123  App.  Div.  631.  108   NYS   105. 

84.  Seaboard  Air-Line  R.  Co.  ». 
O'Quin,  124  Ga.  357.  62  SE  427.  3 
LRANS  472  and  note;  Jacobs  t. 
Third  Ave.  R.  Co..  71  App.  Div.  1M. 
75  NYS  679,  10  NYAnnCas  4(2  [re* 
34   Misc.   612.  69   NYS   981]. 

HI  stake  of  oondnotor  aa  to  right 
to  transportation  generally  see  supra 
{   1185. 

88.  Seaboard  Air-Line  R.  Co.  v. 
O'Quin.  124  Ga.  357,  62  SB  427.  2 
LRANS  472. 

Exemplary  damages  generally  see 
infra   (    1210. 

88.  Louisville,  etc..  R.  Co.  v.  Hine, 
121  Ala.  234.  26  S  867. 

87.  Stratford  v.  Midland  Valley 
R.  Co.,  36  Okl.  127,  128*P  98. 

[a]  xn  Oklahoma,  under  Comp. 
L.  (1909)  I  443,  which  Imposes  tin 
specific  duty  of  removing  any  pas- 
senger not  entitled  to  ride  under  the 
provisions  of  the  so-called  "Jim 
Crow "  Act  on  the  conductor  In 
charge   of   the   train,    car,    etc,  and 

?rovides  a  heavy  penalty  for  bis 
allure  to  enforce  the  law  in  that 
respect,  and  exempts  the  company, 
manager,  conductor,  receiver,  or 
other  officer  from  liability  for  dam- 
ages for  the  lawful  removal  of  any 
passenger,  as  provided  for  in  such 
act,  the  duty  is  one  imposed  specific- 
ally on  the  conductor  by  law,  and 
not  on  the  carrier,  and  the  latter  Till 
not  be  liable  for  damages  in  a  salt 
brought  by  a  passenger  against  it 
for  a  wrongful  ejection  occasioned 
by  the  conductor  and  which  was  In 
no  way  ordered  or  authorized  by  th« 
carrier.  Stratford  v.  Midland  Val- 
ley R.  Co.,  86  Okl.  127,  128  P  91. 


Employee   acting    as   p< 
see  supra  {  1198;  Infra  I  1329. 

88.     Maglll    v.    Seaboard   Air  Line 
R.  Co.;  84  S.  C.  416,  66  SE  5(1. 

What  law  governs: 
Passenger's    failure    or    refusal   to 

comply  with  regulations  see  supra 

5    1167. 
Limitation  of  or  exemption  from  lia- 
bility   for  -  negligence    see    supra 

5   1164.      _, 


For  later  oases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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entitled  to  transportation  on  hie  train  or  car,  and  to 
eject  therefrom  those  not  so  entitled,  and  it  is 
immaterial  that  the  conductor  in  the  wrongful  or 
negligent  act  violates  his  instructions;8*  and  the 
same  liability  extends  to  acts  of  persons  employed 
by  the  conductor  to  assist  him  in  the  ejection.80 

Driver  or  motorman.  Where  the  driver  of  a 
street  car  has  authority  to  eject  from  the  car  those 
not  entitled  to  transportation,  the  carrier  will  be 
liable  for  his  wrongful  or  negligent  acts  in  so 
doing,81  but  not  where  he  is  not  intrusted  with  the 
general  management  and  control  of  the  oar  but  has 
specific  duties  such  as  a  gripman'  or  motorman.82 

Brakeman.  A  brakeman  on  a  railroad  does  not 
necessarily  have  the  authority,  in  consequence  of 
his  general  employment,  to  determine  who  is  en- 
titled to  transportation,  or  to  eject  persons  not  so 
entitled,  and  if  he  acts  without  such  authority  his 


acts  are  not  chargeable  to  the  carrier,88  except  so 
far  as  they  constitute  a  violation  of  the  carrier's 
duty  to  protect  its  passengers.8*  But  where  it  is 
within  the  scope  of  his  duty  to  eject,  then  for  his 
wrongful  or  negligent  acts  the  carrier  is  liable, 
although  he  violates  his  instructions  or  the  rules 
of  the  company.88 

[f  1201]  3.  Companies  and  Persons  Liable.  Where 
a  ticket  agent  of  one  carrier  acts  as  the  agent  of 
another  carrier,  the  latter  company  is  liable  for 
ejecting  a  passenger  by  reason  of  the  ticket  agent 
giving  him  a  wrong  or  defective  ticket,8*  or  making 
a  mistake  in  validating,87  or  refusing  to  validate, 
his  ticket  for  a  return  trip.  But  it  has  been  held 
that  a  carrier  whose  agent  issues  a  defective  ticket 
is  not  liable  for  the  passenger's  wrongful  ejection 
by  a  connecting  carrier,  where  the  mistake  in  the 
ticket  and  its  explanation  were  apparent  to  the 


«9w  CaL — Kline  v.  Central  Pac 
R.  Co..  17  Cal.  400.  99  AmD  282; 
Turner  v.  North  Beach,  etc.,  R.  Co., 
84   Cal.   684. 

Colo. — Denver  Tramway  Co.  v. 
Reed.  4  Colo.  A.  600.  38  P  657. 

111. — Sanders  v.  Illinois  Cent.  R. 
Co..   90   111.  A.   S82. 

Ind. — Terre  Haute,  etc,  ft.  Co.  v. 
Fitsgerald.   47   Ind.   79. 

Kan. — Southern  Kansas  R.  Co.  v. 
Rice,  88  Kan.  898,  16  P  817,  5  AraSR 
768. 

Mass. —  Holmes  v.  Wakefield,  12 
Allen   580,  90  AmD  171. 

Mich. — Great  Western  R.  Co.  v. 
Miller.   19   Mich.    305. 

Mo. — Travers  v.  Kansas  Pac.  R. 
Co..  63  Mo.  421. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
Root,  49  Nebr.  900,  69  NW  897. 

N.  H.— Hlllard  v.  Ooold.  34  N.  H. 
230.    66  AmD   765. 

N.  T. — Schultz  v.  Third  Ave.  R. 
Co..  89  N.  Y.  242  [rev  46  N.  Y.  Super. 
Ml]. 

Oh. — Ann  Arbor  R.  Co.  v.  Amos.  85 
Oh.  St.  300,  97  NE  978,  43  LRANS 
587;  Passenger  R.  Co.  v.  Young,  21 
Oh.  St.   518.  8  AmR  78. 

Tex. — Gulf,  etc,  R.  Co.  v.  Conder, 
23  Tex.  Civ.  A,  488,  68  SW  68. 

[a]  Where  a,  passenger  is  ar- 
rested at  a  station  before  reaching 
his  destination,  on  the  mistaken  idea 
that  he  is  the  person  who  had  as- 
saulted the  conductor  at  another 
town  some  time  prior  thereto,  the 
company  Is  liable  for  the  ejection, 
although  the  conductor  acted  con- 
trary to  orders  not  to  make  any  ar- 
rests. Gulf,  etc.,  R.  Co.  v.  Conder, 
23  Tex.  Civ.  A.  488,  68   SW  68. 

90.  Hull  v.  Boston,  etc.,  R.  Co., 
210  Mass.  159,  96  NE  68,  36  LRANS 
406,  AnnCasl912C  1147;  Coleman  v. 
New  York,  etc.,  R.  "Co.,  106  Mass. 
160;  Jardlne  v.  Cornell,  60  N.  J.  L. 
485.  14  A  690;  Mills  v.  Seattle,  etc.. 
R.  Co..  60  Wash.  20,  96  P  520,  19 
LRANS    704. 

Assistance  of  police  offloers  see 
supra  $  1194. 

•1.  Louisville  City  R.  Co.  v. 
Mercer,  11  KyL  810;  Corbett  v. 
Twenty-Third  St.  R.  Co.,  42  Hun 
(N.  Y.)  687;  Meyer  v.  Second  Ave. 
R.  Co.,  21  N.  Y.  Super.  305;  Amato 
v.  Sixth  Ave.  R.  Co.,  9  Misc.  4.  29 
NYS  51;  Healey  v.  City  Pass.  R.  Co., 
28   Oh.   St.   23. 

[a]  Ejection  of  trespassers.  It 
Is  a  part  of  the  duty  of  a  street  car 
driver  to  keep  trespassers  oft*  his 
car,  and  therefore,  where  he  compels 
a  boy  who  entered  it  to  sell  a 
paper  to  a  passenger  to  jump  off 
while  the  car  is  in  rapid  motion, 
such  act,  although  wanton  and  reck- 
less, is  within  the  scope  of  his  em- 
ployment. Baber  v.  Broadway,  etc., 
R.  Co..  10  Misc.   109,  80  NYS  931. 

[b]  Where  the  mbm  person  la 
employed  to  drive  the  oar  and  to 
ooneot  fares,  and  is  authorised  by 
the  company  to  eject  passengers  who 
will  not  pay  fare,  the  company  may 
be   liable   to  a   person   put   off,   for 


Injuries  which  he  sustains  either 
through  the  use  of  excessive  vio- 
lence by  the  company's  agent  in  put- 
ting him  off  or  through  negligence 
of  the  agent  in.  his  duties  as  driver, 
as,  for  example,  If  he  does  not  stop 
the  car  at  the  time.  Healey  v.  City 
Pass.   R.   Co.,   28   Oh.   St.   23. 

[c]  Oars  and  good  faiths— Al- 
though the  driver  of  a  street  car 
may  act  in  good  faith  In  requiring 
a  passenger  to  pay  or  to  leave  the 
car,  it  does  not  follow  that  he  is  ex- 
cused from  all  care  in  the  manner 
of  putting  the  passenger  off,  when 
the  latter  refuses  to  obey  an  order 
to  leave.  Louisville  City  R.  Co.  v. 
Mercer.  11  KyL  810. 

99.  Devine  v.  Chicago  City  R.  Co., 
162  111.  A.  243;  Raming  v.  Metropoli- 
tan St.  R.  Co.,  157  Mo.  477,  67  SW 
268.  See  also  Pittsburg,  etc.,  R. 
Co.  v.  Donahue,  70  Pa.  119. 

[a]  Presumption*— An  employee 
on  a  car  who  Is  not  intrusted  with 
its  general  management  and  control, 
as  where  he  has  specific  duties,  such 
as  a  motorman,  is  not  presumed  to 
be  authorized  by  his  employer  to 
eject  persons  from  the  car  for  the 
reason  that  the  removal  of  pas- 
sengers is  not  ordinarily  within*  the 
scope  of  the  employment  of  motor- 
men  or  brakemen.  Devine  v.  Chi- 
cago City  R.  Co.,  162  111.  A.  243.  Pre- 
sumptions and  burden  of  proof  gen- 
erally see  Infra  5   1222. 

[b]  The  motorman  of  a  street  ear, 
whose  only  duty  is  t,o  operate  the 
machinery.  Is  not  within  the  scope 
of  his  employment  in  ejecting  a  boy 
who  was  trying  to  ride  on  the  run- 
ning board  of  the  car.  Drolshagen  v. 
Union  Depot  R.  Co.,  186  Mo.  258,  85 
SW  344. 

93.  111. — Chicago,  etc.,  R.  Co.  v. 
Moran,  129  111.  A.  88;  Chicago,  etc., 
R.  Co.  v.  Moran,  117  III.  A  42. 

Iowa. — Marlon  v.  Chicago,  etc.,  R. 
Co.,  59  Iowa  428,  13  NW  416. 

Mich. — Hartigan  v.  Michigan  Cent. 
R.  Co..  113  Mich.  122,  71  NW  452; 
Randall  v.  Chicago,  etc.,  R.  Co.,  113 
Mich.    115,   71   NW   450,    38   LRA   666. 

•N.  Y. — Hughes  v.  New  York,  etc., 
R.  Co..  36  N.  Y.  Super.  222. 

Tex. — International,  etc.,  R.  Co.  v. 
Anderson,  82  Tex.  616,  17  SW  1039, 
27  AmSR  902;  Galaviz  v.  Interna- 
tional, etc.,  R.  Co.,  15  Tex.  Civ.  A. 
61,  38  SW  234. 

Ejection  of  trespassers  Toy  brake- 
men  on  freight  train  see  Railroads 
[33  Cyc  362]. 

94.  See  infra  {{  1332,  1333. 

95.  Ala. — Southern  R.  Co.  v, 
Wlldman,  119  Ala.  565,  24  S  764;  Ala- 
bama Great  Southern  R.  Co.  v. 
Frazler,  93  Ala.  46,  9  S  303. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Kil- 
patrick,  67  Ark.  47.  64  SW  971. 

Ida. — Lindsay  v.  Oregon  Short 
Line  R  Co..  13  Ida  477,  90  P  984.  12 
LRANS  184. 

Ky. — Smith  "v.  Louisville,  etc..  R. 
Co.,  95  Ky.  11,  23  SW  662,  15  KyL 
390,  22  LRA  72;  Louisville,  etc..  R. 
Co.  v.  Moss,  18  KyL  684. 


Mass. — McKeon  v.  New  York.  etc.. 
R.  Co.,  183  Mass.  271,  67  NE  329,  97 
AmSR  437. 

Mo. — Curtis  v.  Chicago,  etc.,  R.  Co., 
99  Mo.  A.  508,  73  SW  1133;  Curtis  v. 
Chicago,  etc.,  R.  Co.,  99  Mo.  A  602, 
73  SW  1103;  Brennan  v.  Santa  Fe,  72 
Mo.  A.  107. 

N.  Y. — Peck  v.  New  York  Cent., 
etc.,  R.  Co..  70  N.  Y.  687. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Lester,  24  Tex.  Civ.  A.  467.  69  SW 
946;  Texas,  etc.,  R.  Co.  v.  Black,  23 
Tex.  Civ.  A.  119,  67  SW  330.  / 

[a]  A  brakeman  on  a  passenger 
train  has  authority  to  remove  from 
the  platform  one  who  Is  stealing  a 
ride,  so  that,  if  he  wantonly  and 
recklessly  pushed  him  from  the  train 
while  it  was  going  at  a  dangerous 
rate  of  speed,  the  carrier  is  liable  for 
the  injury.  McKeon  v.  New  York, 
etc.,  R.  Co.,  183  Mass.  271,  67  NE  329, 
97  AmSR  437. 

[b]  railnre  to  have  ticket.— A 
brakeman  whose  duty  it  is  to  see 
that  persons  do  not  enter  the  cars 
without  tickets  acts  within  the  scope 
of  his  employment  where  he  ejects  a 
passenger  for  failure  to  have  a 
ticket.  St.  Louis,  etc.,  R.  Co.  v.  Kll- 
patrlck,  67  Ark.. 47,  54  SW  971. 

96.  Kansas  City,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244,  32  S  773,  92  Am 
SR  25;  Jacobs  v.  Third  Ave.  R.  Co., 
Tl  App.  Div.  199,  75  NYS  679,  10  NY 
AnnCas  462  [rev  34  Misc.  512,  69 
NYS  981  (rev  23  Misc.  802  mem,  68 
NYS  623)].  Compare  Seaboard  Air 
Line  R.  Co.  v.  Patrick,  10  Ala  A.  341. 
65  S  437  (holding  that,  where  an 
Initial  carrier  sold  plaintiff  a  ticket 
over  a  prohibited  route,  and  it  was 
refused  by  a  connecting  carrier,  and 

flaintift  was  ejected,  his  right  of  ne- 
ion  was  against  the  initial  carrier 
for  selling  the  Invalid  ticket  and  not 
for  ejection). 

[a]  Invalid  transfer.— A  street 
railroad  company  is  liable  for  eject- 
ing a  person  who  presents  a  transfer 
ticket  from  a  connecting  road,,  not 
acceptable  under  the  rules  of  the 
company  because  not  properly 
punched,  although  the  mistake  was 
made  by  an  employee  of  a  connecting 
road,  there  being  a  traffic  agreement 
between  the  two  roads,  whereby 
transfers  were  Issued  from  one  to 
the  other.  Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Div.  199,  76  NYS  679. 
10  NYAnnCas  462  [rev  84  Misc.  512, 
69  NYS  981  (rev  83  Misc.  802  mem, 
68  NYS  623)];  Kenney  v.  New  York 
R.  Co.,  90   Misc.   672,  154  NYS  161. 

97.  Illinois  Cent.  R.  Co.  v.  All- 
bright,  64  Ind.  A.  208,  100  NE  886. 

[a]  Illustration. — An  initial  car- 
rier selling  a  ticket  over  a  connect- 
ing line  is  responsible  for  a  mistake 
of  the  agent  of  the  second  carrier  in 
validating  the'  ticket,  which  resulted 
in  the  passenger's  ejection  from  its 
train,  despite  a  provision  that  it  was 
not  responsible  beyond  its  own  lines. 
Illinois  Cent.  R.  Co.  v.  Allbright,  64 
Ind.  A    203.   100  NE  885. 

98.  Texas,  etc.,  R.  Co.  v.  Wharton, 
(Tex.  Civ.  A.)   146  SW  281. 


Wharton. 
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latter 's  conductor,"  or  where  the  agent  who  sold 
the  ticket  had  no  knowledge  of  a  rule  of  the  con- 
necting carrier  to  the  effect  that  the  ticket  sold 
would  not  be  good  on  the  train  from  whieh  the 
passenger  waa  ejected.1  A  wrongful  ejection  by  a 
railroad  conductor  will  not  render  a  sleeping  car 
company  liable  ;*  and  it  has  also  been  held  that  such 
an  ejection  by  a  sleeping  car  conductor  will  not 
render  the  railroad  company  liable.' 

[$  1202]  N.  Contributory  Act  or  Negligence.4  A 
person  ejected  from  a  train,  car,  or  waiting  room 
cannot,  as  a  general  rule,  recover  therefor  where 
he  has  himself  been  guilty  of  contributory  negli- 
gence, as  a  proximate  result  of  whieh  he  is  injured,6 
although  he  was  intoxicated  at  the  time.'  But 
negligence  on  the  part  of  the  person  ejected  will 
not  preclude  a  recovery  where  it  is  merely  a  remote 
cause  of  the  injury,7  or  where  his  injury  was  avoid- 
able notwithstanding  his  act  of  negligence.*  It  has 
been  held  that  a  passenger  is  not  guilty  of  contribu- 


tory negligence,  as  a  matter  of  law,  where  a  ticket 
entitling  him  to  resume  his  journey  after  a  stop- 
over is  wrongfully  taken  up  by  the  first  conductor, 
and  he  attempts  to  ride  on  a  later  train  without  a 
ticket,9  or  where  he  fails  to  observe  the  mistake  of 
a  conductor  in  returning  to  him  the  wrong  portion 
of  his  ticket,10  or  in  giving  him  a  defective  trans- 
fer,11 or  where  he  fails  to  examine  his  ticket  to 
ascertain  mistakes  of  the  ticket  agent." 

Alighting  from  moving  train  or  car.  Where  a 
passenger  is  ordered  to  leave  a  train,  although  it 
is  in  rapid  motion,  under  such  circumstances  as  to 
justify  him  in  the  belief  that  he  will  be  ejected  if 
he  does  not  go  without  force,  he  cannot  be  charged 
with  contributory  negligence  for  jumping  from  the 
train,  since  this  course  would  obviously  entail  less 
danger  than  would  a  forcible  ejection.1*  But  a 
person  is  not  justified  in  jumping  from  a  train  or 
car  while  it  is  moving  at  a  dangerous  rate  of  speed, 
on  the  mere  order  of  the  carrier's  employee." 


99.  Alabama,  etc.,  R.  Co.  v. 
Holmes,  76  Miss.  871,  28  S  187. 

1.  Chicago,  etc.,  R.  Co.  v.  Carroll, 
(Tex.  Civ.  A.)  161  SW  111«. 

9.  Paddock  v.  Atchison,  etc,  R. 
Co.,  37  Fed.  841,  4  LRA  231. 

Ejection  of  passengers  from  palsoe 
or  sleeping  oars  see  generally  Infra 
!   1589. 

3.  Paddock  v.  Atchison,  etc.,  R. 
Co..   37   Fed.   841,    4   LRA   281.     Com- 

re  Blake  v.  Kansas  City  Southern 
Co.,  38  Tex.  Civ.  A.  837.  86  SW 
430  (holding;  that,  while  the  conduc- 
tor of  a  Pullman  car  forming-  part  of 
a  railroad  company's  train  Is,  In  his 
dealing's  with  its  passengers,  to  be 
regarded  as  Its  servant,  making  It 
responsible  for  his  acts  as  If  he  were 
directly  employed  by  it,  this  Is  not  so 
as  respects  his  dealings  with  a  tres- 
passer on  the  train  and  car). 

SJjeottoa  of  passengers  from  palaee 
or  sleeping;  oars  see  generally  Infra 
I  1639. 


4.  Contributory  negligence  of  pas- 
senger generally  see  infra  (J  1481- 
1628. 


5.  St.  Louts  Southwestern  R.  Co. 
v.  Green,  99  Ark.  672,  189  SW  807; 
Clare  v.  Northwestern  Pac.  Co..  (Cal. 
A.)  131  P  823;  Chesapeake,  etc.,  R. 
Co.  v.  Saulsberry,  112  Ky.  915,  66  SW 
1061,  23  KyL  2341.  66  LRA  580;  St. 
Louis,  etc.,  R  Co.  v.  McAnellia, 
(Tex.  Civ.  A.)  110  SW  936;  Galves- 
ton, eta,  R.  Co.  v.  Scott,  34  Tex.  Civ. 
A.  601,  79  SW  642;  Houston,  etc.,  R. 
Co.  v.  Cohn,  22  Tex.  Civ.  A.  11,  63 
SW  698. 

ra]  One  In  charge  of  am  aged,  and 
Inarm  passenger  on  a  crowded  train 
Is  not  guilty  of  negligence  contrib- 
uting to  the  wrongful  ejection  of 
such  passenger  because  he  enters  an- 
other car  for  the  purpose  of  securing 
a  seat,  as  he  has  a  right  to  presume 
that  the  carrier's  employees  will  ex- 
ercise that  degree  of  care  for  the 
safety  of  passengers  that  the  law 
requires  of  them.  St.  Louis,  etc.,  R. 
Co.  v.  McAnellia,  (Tex.  Civ.  A  )  110 
SW  936.  Care  as  to  passengers 
under  disability  see  generally  infra 
ii  1330,  1331. 

[b]  A  colored  passenger  .refused 
permission  to  enter  the  waiting  room 
for  colored  people  is  not  negligent  in 
refusing  >to  enter  the  waiting  room 
provided  for  whites  at  the  sugges- 
tion of  a  third  person,  so  as  to  pre- 
vent recovery  for  his  exclusion  from 
the  waiting  room  for  colored  people. 
St.  Louis  Southwestern  R.  Co.  v. 
Green,  99  Ark.  572,  139  SW  807. 

[c]_»Tegligenoe  after  ejection*— 
(1)  Where  a  passenger,  after  being 
properly  ejected,  was  Injured  by  his 
own  wrongful  conduct  in  running  be- 
side the  moving  train  with  the  Inten- 
tion of  getting  on  again,  the  com- 
pany owed  him  no  legal  obligation 
to  stop  the  train  for  the  purpose  of 
ascertaining  whether  he  had  been  In- 


jured. Chesapeake,  etc..  R.  Co.  v. 
SaulBberry,  112  Ky.  915,  66  SW  1051, 
22  KyL  2341,  66  LRA  680.  (2)  Where 
a  passenger  was  Informed  by  a 
brakeman  that  he  was  on  the  right 
train  but.  after  going  a  few  hundred 
yards,  was  put  oft  by  the  conductor 
as  being  on  the  wrong  train,  and  in 
trying  to  walk  back  on  the  railroad 
track  he  fell  through  trestle  work, 
he  was  not  guilty  of  contributory 
negligence.  Houston,  etc.,  R.  Co.  v. 
Devalny,  68  Tex.  172. 

[d]  Husband  negligent  as  to 
transportation  of  wile*— The  act  of 
a  person  in  permitting  his,  wife  to 
take  passage  on  a  train  without  a 
ticket  and  without  money  to  pay  her 
fare,  knowing  that  her  attempt  to  so 
ride  would  result  in  her  ejection,  1b 
such  contributory  negligence  on  his 
part  as  to  preclude  him  from  recov- 
ering damages  caused  by  the  ejec- 
tion, Irrespective  of  whether  he,  who 
accompanied  her,  had  the  money  to 
pay  her  fare  when  the  same  was  de- 
manded by  the  conductor,  or  not. 
Galveston,  etc.,  R.  Co.  v.  Scott,  34 
Tex.  Civ.  A.   501,   79  SW  642. 

6.  Johnson  v.  Louisville,  etc.,  R. 
Co..  104  Ala.  241,  16  S  76,  53  AmSR 
39 

[a]  "Drunkenness  does  not  ex- 
empt a  person  from  the  responsibil- 
ity of  contributory  negligence.  If 
Intoxication  renders  a  person  reck- 
less or  indifferent  to  consequences  or 
inadvertent,  or  thoughtless,  and  he 
falls  to  exercise  due  care,  his  failure 
or  omission  will  not  be  excused,  be- 
cause superinduced  by  his  Intoxica- 
tion. The  law  exacts  from  one  vol- 
untarily intoxicated,  the  same  care 
and  precaution  to  avoid  injury  as  it 
would  from  a  sober  person  of  ordi- 
nary prudence  under  like  circum- 
stances." Johnson  v.  Louisville,  etc., 
R.  Co.,  104  Ala.  241,  246,  16  S  75,  63 
AmSR  89. 

7.  Southern  R.  Co.  v.  Bunnell,  188 
Ala.  247,  86  S  380;  St.  Louis,  etc,  R. 
Co.  v.  Kllpatrlck,  67  Ark.  47,  54  SW 
971. 

[a]  Illustrations.— (1)  In  an  ac- 
tion against  a  railroad  company  for 
personal  injuries  caused  by  wrong- 
fully and  violently  ejecting  plaintiff 
from  a  train,  in  which  it  appeared 
that  plaintiff  had  asked  for  a  ticket 
to  his  desired  destination  and  been 
given  one  to  the  intermediate  point, 
at  which  he  was  ejected,  negligence 
of  plaintiff  in  not  looking  at  his 
ticket  when  he  purchased  it.  and  in 
failing  to  purchase  a  ticket  from  the 
place  where  he  was  ejected  to  his 
destination,  was  too  remote  to  con- 
stitute a  defense.  Southern  R.  Co.  v. 
Bunnell,  138  Ala.  247.  36  S  380.  (2) 
Where  the  proximate  cause  of  a 
boy's  injury  by  being  run  over  by  a 
train  was  the  brakeman's  act  In 
pushing  him  down  the  steps  from 
the    platform    while    the    train    was 


moving  rapidly,  the  company  is  lia- 
ble for  the  injury,  although  the  dot. 
In  falling,  grabbed  the  hand  rail. 
which  threw  him  to  one  side  and 
undef  the  wheels.  St.  Louis,  etc.,  R 
Co.  v.  Kllpatrlck,  67  Ark.  47.  54  SW 
971. 

8.  Hart  v.  Metropolitan  St.  R.  Co.. 
34   Misc.   521,   69   NTS   906. 

9.  Scofleld  v.  Pennsylvania  R  Co. 
112  Fed.  855,  50  CCA  653.  66  LRA 
224. 

10.  Louisville,  etc,  R.  Co.  v.  Fish. 
(Ky.)  127  SW  619.  43  LRANS  584. 
Compare  Galveston,  etc.,  R.  Co.  v. 
Short,  (Tex.  Civ.  A.)  161  SW  601 
(holding  that  a  passenger  receiving  » 
ticket  In  two  parts  is  chargeable 
with  notice  that  it  was  necessary  for 
him  to  have  the  part  calling  for  tie 
last  part  of  the  passage  in  order  to 
complete   his  journey). 

11.  Jacobs  v.  Third  Ave.  R.  Co, 
71  App.  Div.  199,  75  NTS  679,  10  NT 
AnnCaa  462  [rev  34  Misc.  612,  19 
NTS   981]. 

19.  Southern  R.  Co.  v.  Bunnell. 
138  Ala.  247,  36  S  380:  Norman  v. 
East  Carolina  R  Co..  161  N.  C  8S0. 
77  SE  345,  AnnCasl914D  917;  Ann 
Arbor  R.  Co.  v.  Amos,  86  Oh.  St.  300. 
97  NE  978,  43  LRANS  687;  Levan  v. 
Atlantic  Coast  Line  R.  Co..  86  S.  C. 
514,  68  SE  770. 

[a]  ntaatratlon. — A  passenger  Is 
not  guilty  of  negligence  In  failing  to 
examine  his  ticket  to  ascertain  any 
blunder  of  the  agent  in  issuing  it 
where  the  ticket  contained  eleven 
paragraphs  in  fine  print.  Ann  Arbor 
R.  Co.  v.  Amos,  86  Oh.  St.  800,  97  NE 
978,   43   LRANS   587. 

13.  Highland  Ave.,  etc,  R.  Co.  r. 
Winn,  93  Ala.  ,806,  9  S  509:  Kline  v. 
Central  Pac.  R.  Co.,  87  Cal.  400,  »9 
AmD  282;  International,  etc.  R  Co. 
v.  Hassell,  62  Tex.  256;  Boggess  v. 
Chesapeake,  etc..  R.  Co.,  87  W.  Va. 
297.  16  SE  525,  23  LRA  777.  See  also 
Infra    f    1604. 

[a]  Slowly  moving;  train-— One 
who  receives  an  injury  In  jumping 
from  a  slowly  moving  railroad  train, 
and  who  Jumps  therefrom  because 
ordered  or  directed  so  to  do  by  the 
conductor  who  is  ejecting;  him,  can- 
not be  charged  with  contributory 
negligence.  International,  etc.,  R  Co. 
v.  Hassell,  62  Tex.  256,  260  (where  the 
court  said:  "It  Is  true  that  the  ap- 
pellee stated  that  he  thought  the 
leap  dangerous,  but,  even  though 
this  was  true,  If  the  alternative  of 
Jumping  from  the  car  while  in  mo- 
tion, or  of  being  ejected  from  the 
car  while  In  motion,  was  presented 
to  him.  It  cannot  be  claimed  as  mat- 
ter of  law  that  his  election  was  not 
that  most  likely  to  be  attended  with 
the  least  danger,  nor  that  thus  elect- 
ing and  leaping  from  the  car  was 
negligence  per  se"). 

14.  Bosworth    v.    Walker.    83   Fed 
58,  27  CCA  402;  Chicago,  etc.  R-  Co. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  bum  title,  page  and  note  number. 
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Willful  or  wanton  ejection.  The  doctrine  of  con- 
tributory negligence  does  not  apply  where  the  car- 
rier's acts  in  ejecting  a  person  are  willful,  wanton, 
or  reckless,  and  the  injury  complained  of  ensues  as 
a  result15  Thus  a  passenger's  voluntary  intoxica- 
tion will  not  prevent  a  recovery  for  personal  In- 
juries if  undue  violence  is  used  in  ejecting  him.1* 

[I  1203]  0.  Damage*— 1.  In  General.  As  a  gen- 
eral role  the  damages  recoverable  for  a  wrongful 
or  improper  ejection, .where  there  is  no  malice  or 
other  aggravating  circumstances,  are  compensatory 
only,"  and  this  generally  includes  damages  for  the 

t.   Moran,   129    111.   A.    88.     See  gen- 
erally infra  It  1503,  1SQ4. 

16.  Schaefer  v.  North  Chicago  St. 
R.  Co.,  82  111.  A.  473;  Louisville,  etc., 
R.  Co.  v.  Goben,  15  Ind.  A.  123.  42 
NE  1116,  43  NE  890;  Randell  v.  Chi- 
cago, etc.,  R.  Co.,  102  Mo.  A.  342,  76 
SW  493;  Southern  Kansas  R.  Co.  v. 
Wallace,   (Tex.  Civ.  A.)   1E2  SW  873. 

16.  .Maryland,  etc.,  R  Co.  v. 
Tucker.  115  Md.  43,  80  A  688:  St. 
Louis  Southwestern  R.  Co.  v.  John- 
son. 29  Tex.  Civ.  A.  184,  68  SW  58. 

[a]  Assault  on  drunken  passenger. 
—The  fact  that  a  passenger  has  been 
drinking  and  is  boisterous,  although 
it  may  warrant  his  ejection  from 
the  train  if  his  conduct  is  calculated 
to  disturb  other  passengers,  does  not 
authorise  an  assault  on  the  passen- 
ger by  the  conductor.  St.  Louis 
Southwestern  R.  Co.  v.  Johnson,  29 
Tex.   Civ.  A.   184,   68   SW  B8. 

17.  CaL — Sloane  v.  Southern  Cali- 
fornia R  Co..  Ill  Cal.  668,  44  P  320, 
12  LRA  193. 

Del. — Whlttlngton  v.  Philadelphia, 
etc.,  R.  Co..  93  A  568. 

Ky. — Reasor  v.  Paducah,  etc.. 
Perry  Co.,  152  Ky.  220,  153  SW  222, 
43  LRAN8  820  (such  compensatory 
damages  as  proof  disclosed) ;  Louis- 
ville, etc..  R  Co.  v.  Wllsey.  12  SW 
275,   11    KyL  419.   5   LRA   856. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hoeflich.   62  Md.   200.  60  AmR  223. 

N.  T. — Parker  v.  Long  Island  R 
Co..  13  Hun  319. 

Wash. — Olson  v.  Northern  Pac.  R 
Co..  49  Wash.  626,  96  P  150,  18  LRA 
NS  209. 

[a]     Compensatory     damages     for 


the  manner  of  ejecting  a  passenger, 

there  being  no  question  of  the  right 
to  eject,  is  such  sum  as  will  compen- 
sate the  passenger  for  any  loss  of 
time  and  for  «ny  pain  and  suffering 
by  reason  of  any  undue  and  unneces- 
sary force  used  by  the  conductor  In 
ejecting  her,  and  for  any  humiliation 
and  mortification  suffered  by  her  be- 
cause of  any  abusive  or  insulting 
language  used  by  him  toward  her 
while  ejecting  her.  Louisville,  etc., 
R  Co.  v.  Fowler,  123  Ky.  450,  96  SW 
568.  29  KyL  905. 

Co]  Facts  not  considered. — The 
fact  that  defendant  Is  a  railroad 
company  should  have  no  weight  In 
determining  the  amount  of  dam- 
ages. Olson  v.  Northern  Pac.  R.  Co.. 
49  Wash.  626,  96  P  150,  18  LRANS 
209. 

18.     See  infra  5  1205. 

19).  Ala. — Louisville,  etc..  R.  Co.  v. 
Laney,    (A)   69  S  993. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Wil- 
liams. 100  Ark.  356,  140  SW  141;  Hot 
Springs  R.  Co.  v.  Deloney,  65  Ark. 
177,   46    SW  351,  67  AmSR  913. 

Cal.— -Gorman  v.  Southern  Prtb.  Co., 
97  Cal.    1.  81  P  1112.  33  AmSR  157. 

Del. — Whlttlngton  v.  Philadelphia, 
etc..    R.    Co.,    93    A    563. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  127  111.  419.  20  NE  89;  Pennsyl- 
vania R.  Co.  v.  Connell,  112  111.  295, 
54  AmR  238. 

Iowa. — Colne  v.  Chicago,  etc.,  R. 
Co,  123  Iowa  468.  99  NW  134. 

Kan. — Kansas  City,  etc.,  R  Co.  v. 
Little,  66  Kan.  378.  71  P  820,  97  Am 
SR  »7«.  61  LRA  122. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson,  145  Ky.  81,  140  SW  71;  Louis- 
ville, etc..  R  Co.  v.  Fowler,  123  Ky. 
460,  »6  SW  568,  29  KyL  905. 

Lb. — Marx  v.  Louisiana  Western  R 


Co.,  112  La.  1085.  36  S  862. 

Mich. — Plerson  v.  Illinois  Cent.  R 
Co..  169  Mich.  110,  123  NW  576. 

Mo. — Breen-  v.  St.  Louis  Transit 
Co.,   102  Mo.  A.  479,   77  SW  78. 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Walsh,  47  N.  J.  L.  648,  4  A  323; 
Allen  v.  Camden,  etc.,  Steamboat 
Ferry  Co.,  46  N.  J.  L.  198. 

N.  T. — Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Div.  199,  75  NYS  679,  10 
NYAnnCas  462  [rev  34  Misc.  612.  69 
NYS  981]. 

N.  C. — Sawyer  v.  Norfolk  Southern 
R  Co.,  171  N.  C.  13,  86  SB  166;  Am- 
nions v.  Southern  R.  Co.,  140  N.  C. 
196.   52  SE  731. 

Oh. — Pittsburg,  etc..  R.  Co.  v.  En- 
sign, 6  Oh.  Cir.  Dec.  616. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Neel,  33  Tex.  Civ.  A.  153,  76  SW  206; 
Houston,  etc.,  R  Co.  v.  Crone,  (Ctv. 
A.)    37  SW  1074. 

[a]  "The  measure  of  damages  In 
an  ordinary  oaas  of  wrongful  expul- 
sion, without  unnecessary  violence  or 
Insult,  and  from  which  no  bodily  In- 
jury results,  is  the  cost  of  a  ticket 
from  the  point  of  expulsion  to  the 
passenger's  destination,  together 
with  an  allowance  for  such  damages 
as  actually  result  from  loss  of  time." 
Gorman  v.  Southern  Pac.  Co.,  97  Cal. 
1,  6,  31  P  1112,  33  AmSR  157. 

[b]  Tain*  of  ticket^-Where  a 
person  who  has  contracted  for  trans- 
portation is  wrongfully  ejected  be- 
fore reaching  her  destination,  the 
value  of  the  ticket  or  of  the  unused 
portion  thereof  is  recoverable  as  part 
of  the  damages.  Chesapeake,  etc.,  R. 
Co.  v.  Gatewood.  155  Ky.  102,  159 
SW  660;  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Anellla,  (Tex.  Civ.  A.)  110  SW  936; 
Houston,  etc..  R.  Co-  v.  Crone.  (Tex. 
Civ.  A.)  37  SW  1074.  Compare  Pier- 
son  v.  Illinois  Cent.  R.  Co.,  159  Mich. 
110.  123  NW  676  (holding  that,  in  an 
action  by  a  passenger  for  his  wrong- 
ful ejection,  the  value  of  the  unused 
portion  of  his  ticket  is  not  recover- 
able). 

[c]  BJeetion  at  other  than  usual 
stopping  places. — A  passenger's  meas- 
ure of  damages  for  being  ejected 
from  a  train  at  a  point  other 
than,  a  usual  stopping  place  Is  the 
actual  Injury  to  his  person,  and  the 
pecuniary  loss  suffered  by  him  in 
walking  to  the  usual  stopping  point 
St.  Louis,  etc..  R.  Co.  v.  Williams,  100 
Ark.  356.   140  SW  141. 

[d]  Where  a  passenger  is  ejeoted 
from  a  street  oar,  no  force  being 
used,  he  should  be  allowed  the  fare 
which  he  paid,  If  any,  and  such  a 
reasonable  sum  as  damages  as  will 
compensate  him  for  any  humiliation 
or  degradation  suffered  by  reason  of 
being  ejected  from  the  car,  not  ex- 
ceeding the  amount  claimed.  Cam- 
den Interstate  R.  Co.  v.  Frazler,  97 
SW  776,  30  KyL  186. 

Bxpense,  loss  of  time,  or  inoon- 
renlenoe  as  element  of  damages  see 
Infra  1204. 

Physical  and  mental  suffering  as 
elements  of  damages  see  infra  {I 
1205,  1206. 

961  Georgia  R.,  etc.,  Co.  v.  Baker. 
125  Ga.  562.  54  SE  639.  114  AmSR 
246.  7  LRANS  108.  5  AnnCas  484; 
Southern  R  Co.  v.  Barlow,  104  Ga. 
213,  30  SE  732,  69  AmSR  166;  Savan- 
nah Electric  Co.  v.  Badenhoop.  6  Ga. 
A.  871.  65  SE  60;  Plerson  v.  Illinois 
Cent.  R.  Co.,  149  Mich.  167.  112  NW 
923;    Torak   v.    Philadelphia,   etc.,   R. 


physical  injuries  sustained,  if  any,"  and  such  dam- 
ages as  are  sustained  on  account  of  the  delay  occa- 
sioned by  the  ejection,  and  all  additional  expense 
occasioned  thereby,  as  well  as  reasonable  damages 
for  the  indignity  suffered  in  being  ejected  from  the 
train  or  car.1*  Substantial  damages  may  be  recov- 
ered where  the  ejection  or  threat  to  eject  amounts 
to  an  inexcusable  trespass.10 

[J  1204]  2.  Expense;  Loss  of  Time;  Inconven- 
ience. A  passenger  wrongfully  ejected  may  recover 
compensation  for  loss  of  time  and  additional  ex- 
pense due  to  the  delay  and  inconvenience  suffered,21 

Co..  60  Pa.  Super.  248. 

[a]  In  an  notion  to  recover  for  a 
throat  to  ejeot  a  passenger  from  a 
street  car.  who  presented  a  transfer 
to  the  conductor,  which  was  defect- 
ive through  no  fault  of  plaintiff,  but 
who  was  entitled  to  ride  thereon,  the. 
measure  of  damages  Is  not  limited 
to  the  amount  paid  to  prevent  an 
ejection,  but  substantial  damages 
may  be  recovered  for  an  inexcusable 
trespass,  even  though  there  are  no 
aggravating  circumstances  con- 
nected with  the  threat.  Georgia  R., 
etc.,  Co.  v.  Baker,  125  Ga.  662,  54  SE 
639,  114  AmSR  248,  7  LRANS  103,  S 
AnnCas  484. 

ai.  U.  S. — Missouri,  etc..  R.  Co.  v. 
Smith,  152  Fed.  608,  81  CCA  598,  10 
AnnCas  939;  Paddock  v.  Atchison, 
etc.,  R  Co.,  87  Fed.  841,  4  LRA  231: 


Quigley  v.  Central  Pac.  R.  Co..  2d 
F.  Cas.  No.  11,610,  5  Sawy.  107,  27 
PlttsbLegJ  (Pa.)  164. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Turner.  154  Ala.  542,  45  S  671;  Louis- 
ville, etc.,  R.  Co.  v.  Hine,  121  Ala.  234. 
26  S  857;  Louisville,  etc.,  R.  Co.  v. 
Laney,   (A.)   69  S  993. 

Cal, — Proctor  v.  Southern  Califor- 
nia R.  Co..  130  Cal.  20,  62  P  306. 

Ga. — Central  R.,  etc.,  Co.  v.  Strick- 
land. 90  Ga.  562,  16  SE  852:  Georgia 
R.  Co.  v.  Olds,  77  Ga.  673;  Savannah 
City,  etc.,  R.  Co.  v.  Brauss,  70  Ga. 
368. 

111. — Pennsylvania  R  Co.  v.  Con- 
nell, 127   111.   419,  20  NE  89. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Goben,  15  Ind.  A.  123,  42  NE  1116, 
43  NE  890. 

Ind.  T. — Missouri,  etc.,  R.  Co.  v. 
Smith,  6  Ind.  T.  99,  89  SW  668. 

Ky. — Chesapeake,  etc.,  R  Co.  v. 
Gatewood.  155  Ky.  102,  169  SW  660; 
Louisville,  etc.^R.  Co.  v.  Fowler,  123 
Ky.  450,  96  SW  568,  29  KyL  905: 
Louisville,  etc.,  R.  Co.  v.  Wllsey,  12 
SW  276.  11  KyL  419,  5  LRA  855; 
Louisville,  etc.,  Co.  v.  Sanders,  8  Ky. 
Op.  668. 

Mo. — Glover  v.  Atchison,  etc,  R 
Co.,  129  Mo.  A.  563.  108  SW  105. 

N.  Y. — Daymon  v.  Westchester  St, 
R  Co.,  164  App.  Div.  796.  139  NYS 
751  [aft  214  N.  Y.  637  mem.  108  NE 
1092  mem];  Jacobs  v.  Third  Ave.  R. 
Co.,  71  App.  Div.  199,  75  NYS  679,  10 
NYAnnCas  462. 

N.  C— -Hallman  v.  Southern  R  Co., 
169  N.  C.  127.  85  SE  298;  Ammom  v. 
Southern  R.  Co.,  140  N.  C.  196,  52  SE 
731. 

Oh.— Wilt  v.  Wabash  R  Co.,  21  Oh. 
Cir.  Ct.  679,  11  Oh.  Clr.  Dec.  589. 

Okl. — Chicago,  etc.,  R.  Co.  v.  New- 
bum,  27  Okl.  9,  110  P  1065,  30  LRA 
NS   432. 

Tenn. — Choctaw,  etc.,  .  R.  Co.  v. 
Hill,  110  Tenn.  396,  76  SW  963. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)  141  SW  341,  344  [clt  Cyc]; 
Houston,  etc.,  R.  Co.  v.  Crone,  (Civ. 
A.)  37  SW  1074;  International,  etc., 
R.  Co.  v.  Campbell,  1  Tex.  Civ.  A. 
509.  20  SW  845. 

Wis. — Boehm  v.  Duluth,  etc.,  R. 
Co..  91  Wis.  592.  66  NW  506. 

[a]  Cost  of  litigation, — Where 
there  Is  no  testimony  showing  that 
plaintiff  In  an  action  for  wrongful 
ejection  from  a  train  has  incurred 
any  expense,  or  how  much  time  he 
has  spent;  In  the  litigation.  It  Is  error 
to  allow  the  jury  to  award  compen- 
sation therefor.  Pennsylvania  Co.  v. 
Scofleld,  121   Fed.  814.   58  CCA  176. 

[b]  Where  thaw  Is  no  erldsnoe  as 
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and  money  expended  for  medical  attendance;22  and 
this  rule  applies,  inter  alia,  where  a  passenger  is 
ejected  by  reason  of  his  having,  through  the  mis- 
take of  the  ticket  agent,  a  wrong  or  defective 
ticket.23  But  he  is  not  entitled  to  recover  expendi- 
tures which  do  not  proximately  result  from  the 
ejection.24  Where  the  ejection  is  rightful  on  the 
employee's  part,  although  there  is  a  breach  of  con- 
tract on  the  part  of  the  carrier,  the  measure  of 
damages  for  the  breach,  in  the  absence  of  proof  of 
any  special  damages',  is  merely  the  additional  cost 
of  transportation  which  the  passenger  is  compelled 
to  pay  in  order  to  reach  his  destination.25 

[J  1205]  3.  Physical  Injuries.  If  physical  injuries 
are  suffered  from  a  wrongful  or  negligent  ejection, 
or  as  a  proximate  result  of  such  ejection,  or  from 


the  use  of  unnecessary  force  in  connection  with  a 
rightful  ejection,  recovery  may  be  had  therefor 
under  the  general  rules  which  govern  recovery  for 
physical  injuries  in  other  cases  of  tort,2*  including 
any  impairment  of  his  earning  capacity,  and  loss*  of 
time  resulting  from  the  injury,27  and  also  including 
damages  for  illness  resulting  from  exposure.28 

[$  1206]  4.  Humiliation  and  Mental  Suffering.1* 
If  the  ejection  is  wrongful  or  is  done  in  an  improper 
manner,  there  may  be  a  recovery  by  way  of  actual 
damages  for  mental  pain  and  suffering,  so-called, 
including  shame  and  mortification  which  result  to 
the  person  ejected,  and  for  the  humiliation  to  which 
he  is  subjected  and  the  indignity  which  is  put  on 
him,30  provided  such  suffering  is  the  natural  and 


to  the  valve  of  Ma  Urn*,  a  passen- 
ger's loss  of  time  cannot  be  consid- 
ered In  assessing  his  damages.  Chi- 
cago, etc.,  R.  Co.  v.  Newburn,  27  Okl. 
9,  110  P  1065,  30  LRANS  432. 

[c]  Far*  tendered  by  another. — 
Where  a  passenger  refused  to  estab- 
lish his  right  to  transportation  or 
pay  fare,  and  during  the  process  of 
ejection  a  third  person,  with  the  pas- 
senger's consent,  tendered  plaintiff's 
fare  to  the  next  station  which  was 
not  his  destination.  If  the  ejection 
was  wrongful,  the  passenger  was  only 
entitled  to  recover  damages  for  loss 
of  time  and  inconvenience  In  reach- 
ing the  station  to  which  his  fare  was 
tendered,  and  an  instruction  authoriz- 
ing a  recovery  for  Inconvenience  in 
being  compelled  to  reach  his  "desti- 
nation" by  other  means  was  erro- 
neous. Missouri,  etc.,  R.  Co.  v. 
Smith,  1S2  Fed.  608,  81  CCA  598,  10 
AnnCfls  939 

22.  Whittlngton  v.  Philadelphia, 
etc.,  R.  Co.,   (Del.)   93  A  563. 

23.  Kansas  City,  etc.,  R.  Co.  v. 
Foster.  134  Ala.  244,  32  S  773,  92  Am 
SR  25;  Arnold  v.  Atchison,  etc.,  R. 
Co.,  81  Kan.  400,  105  P  541. 

34.  Klmbrell  v.  Louisville,  etc.,  R. 
Co.,  191  Ala.  392,  67  S  686;  Louis- 
ville, etc  R.  Co.  v.  Dawson,  11  Ala. 
A.  621,  66  S  905;  Procter  v.  Southern 
California  R.  Co.,  130  Cal.  20.  62  P 
306,  609;  Leek  v.  Northern  Pac.  R. 
Co..  65  Wash.  453,  118  P  345. 

[a]  Cost  of  clothing. — Wh ere  a 
woman  was  wrongfully  ejected  from 
a  train  in  which  she  was  a  passen- 

Ser,  while  her  trunk  was  carried  to 
er  destination,  several  thousand 
miles  distant,  leaving  her  without  a 
change  of  clothing,  by  reason  of 
which  she- was  compelled  to  buy,  she 
Is  entitled  to  have  the  inconvenience 
and  discomfort  caused  her  taken  into 
consideration  in  estimating  her  dam- 
ages, as  well  as  her  pecuniary  loss, 
but  the  cost  of  the  clothing  pur- 
chased Is  not  a  proper  element  of 
damages.  Procter  v.  Southern  Cali- 
fornia R.  Co.,  130  Cal.  20,  62  P  306. 
609. 

[b]  Cost  of  meals,— In  an  action 
for  wrongful  ejection  of  a  passenger, 
the  price  paid  by  plaintiff  for  a  meal 
for  another  is  not  an  element  of  dam- 
age, nor  is  the  price  paid  for  a  meal 
for  himself  an  element  of  damage, 
except  to  the  extent  that  the  cost 
exceeded  what  plaintiff  would  have 
had  to  pay  If  permitted  to  ride. 
Louisville,  etc.,  R.  Co.  v.  Dawson,  11 
Ala.  A.  621.   66  S  905. 

[c]  Attorney's  fees  may  not  be 
recovered  as  special  damages  in  an 
action  for  wrongful  ejection  of  a 
passenger.  Klmbrell  v.  Louisville, 
etc..  R.  Co.,  191  Ala.  392,  67  S  686. 

25.  Hall  v.  Memphis,  etc.,  R.  Co., 
15  Fed.  57;  Brown  v.  Rapid  R.  Co., 
134  Mich.  591,  96  NW  925:  Brown  v. 
Rapid  R.  Co..  130  Mich.  483,  90  NW 
290. 

[a]  'Whore  s  conductor  detaches 
the  wrong  coupon  from  a  passen- 
ger's ticket,'  and  the  passenger  Is. 
without  unnecessary  force,  afterward 
ejected  from  the  car  by  another  con- 


ductor for  failure  to  pay  another 
fare,  the  company  is  liable  only  to 
the  amount  of  the  additional  fare. 
Brown  v.  Rapid  R.  Co.,  134  Mich.  691, 
96    NW   926. 

26.  U.  S. — Paddock  v.  Atchison, 
etc.,  R.  Co..  37  Fed.  841.  4  LRA  231. 

Ala. — Birmingham,  R.,  etc.,  Co.  v. 
Turner,  164  Ala.  642,  45  S  671;  Louis- 
ville, etc.,  R.  Co.  v.  Laney,  (A.)  69 
S  993. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Brown.  97  Ark.  606,  134  SW  1194. 

Fla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  62  Fla.  425,  446,  43  S 
706    [cit  Cyc]. 

111. — Pennsylvania  R.  Co.  v.  Con- 
nell,  127  111.  419.  20  NE  89. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wolfe.  128  Ind.  347,  27  NE  606,  25 
AmSR  436. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Cottengim.  104  SW  280,  31  KyL  871, 
13  LRANS  624;  Louisville,  etc.,  R 
Co.  v.  Fowler.  123  Ky.  450.  96  SW 
568.  29  KyL  905. 

Mo. — Cross  v.  Kansas  City,  etc.,  R. 
Co..   66   Mo.   A.   664. 

Mont. — Flavin  v.  Chicago,  etc.,  R. 
Co.,  43  Mont.   220,  115  PTS67. 

See  generally  Damages  [13  Cyc  1]. 

[a]  Physical  exhaustion*— In  es- 
timating the  damages  for  wrongfully 
ejecting  a  passenger,  the  facts  that 
she  was  wrongfully  ejected  with  her 
baggage  at  a  lonely  place  on  the 
railroad  where  she  could  not  pro- 
cure shelter,  and  that  she  became 
physically  exhausted  in  attempting 
to  carry  her  baggage  to  the  depot  ana 
in  seeking  shelter  for  the  night,  to- 
gether with  physical  and  mental 
suffering  endured  In  consequence 
thereof,  may  be  considered.  St. 
Louis,  etc.,  R.  Co.  v.  Brown,  97 
Ark.    505,    134    SW    1194. 

Proximate  and  remote  damage*  see 
generally  Infra  8  1207. 

27.  Louisville,  etc.,  R.  Co.  v. 
Cottengim.  104  SW  280,  31  KyL  871. 
13  LRANS  624;  Light  v.  Detroit,  etc., 
R.  Co.,  165  Mich.  433,  130  NW  1124, 
34   LRANS   282. 

Expenses  and  loss  of  time  due  to 
physical  injuries  see  generally  Infra 
5   1394. 

28.  Grlnsted  v.  Toronto  R.  Co.,  21 
Ont.  A.  678  [app  dlsm  24  Can.  S.  C. 
570]. 

Proximate  and  remote  damages  see 
generally   infra  (   1207. 

29.  Damages  for  mental  anffnlsh 
see  generally   Damages   [13  Cyc  39]. 

30.  U.  S. — New  Jersey  Steamboat 
Co.  v.  Brockett,  121  U.  S.  637,  7  SCt 
1039.  30  L.   ed.   1049. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
Turner.  154  Ala.  542.  45  S  671;  Mc- 
Ghee  v.  Cashin,  40  S  63:  Louisville, 
etc.  R.  Co.  v.  Hlne,  121  Ala.  234, 
25  S  857;  Louisville,  etc.,  R.  Co.  v. 
Laney,   (A.)   69  S   993. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Branch,  106  Ark.  269,  153  SW 
118:  St.  Louis  Southwestern  R.  Co. 
v.  Hammett,  98  Ark.  418.  136  SW  191; 
St.. Louis,  etc..  R.  Co.  v.  Brown.  97 
Ark.  605,  134  SW  1194;  St.  Louis 
Southwestern  R  Co.  v.  Furlow,  81 
Ark.  496,  99  SW  689. 


Cal. — Gorman  v.  Southern  Pac  Co.. 
97  Cal.  1,  31  P  1112.  33  AmSR  157. 

Del. — Whittlngton  v.  Philadelphia, 
etc..  R.  Co..  93  A  563. 

Ga. — Georgia  R..  etc,  Co.  v.  Baker. 
120  Ga.  991.  48  SE  865;  Mabry  v. 
City  Electric  R.  Co..  116  Ga.  624.  41 
SE  1025.  94  AmSR  141,   59  LRA  550. 

Ida. — Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Ida.  477,  90  P  984.  13 
LRANS  184  and  note. 

111. — Chicago,  etc..  R.  Co.  v.  Chls- 
holm,  79  111.  584;  Chicago,  etc.,  R.  Co. 
v.  Flagg.  43  111.  364.^2  AmD  133; 
Chicago  Union  Tract.  Co.  v.  Breth- 
auer.  125  111.  A.  204  [aff  223  111.  621. 
79  NE  287]:  Chicago,  etc..  R.  Co.  T. 
Adams.  60  111.  A.  171;  Toledo,  etc.. 
R.  Co.  v.  Kid.  29  III.  A   353. 

Ind. — Pennsylvania  Co.  v.  Bray, 
126  Ind.  229,  26  NE  439;  Chicago,  etc.. 
R  Co.  v.  Holdridge,  118  Ind.  281, 
20  NE  837;  Lake  Erie,  etc..  R.  Co.  v. 
Fix.  88  Ind.  381,  46  AmR  464;  Illinois 
Cent  R.  Co.  v.  Allbright.  64  Ind.  A 
203,  100  NE  886;  Cleveland,  etc..  R 
Co.  v.  Kinsley.  27  Ind.  A.  135.  60  NE 
169.  87  AmSR  245;  Louisville,  etc.. 
R.  Co.  v.  Goben,  16  Ind.  A.  123.  42 
NE  1116,  43  NE  890;  Chicago,  etc.,  R 
Co.  v.  Conley.  6  Ind.  A.  9,  32  NE 
96,  866. 

Ind.  T. — Missouri,  etc..  R.  Co.  v. 
Smith,  6  Ind.  T.  99,  89  SW  668. 

Iowa. — Colne  v.  Chicago,  etc,  R. 
Co.,  123  Iowa  458,  99  NW  134:  Curtis 
v.  Sioux  City.  etc..  R  Co..  87  Iowa 
622.  54  NW  339. 

Kan. — Kansas  City.  etc.  R.  Co.  v. 
Little,  66  Kan.  378,  71  P  820.  97  Am 
SR  376,  61  LRA  122;  Southern 
Kansas  R.  Co.  v.  Hinsdale.  38  Kan. 
507,  16  P  937;  Southern  Kansas  R 
Co.  v.  Rice,  88  Kan.  398,  16  P  817.  5 
AmSR  766. 

Ky. — Illinois  Cent.  R  Co.  v.  Wil- 
liams. 147  Ky.  52.  143  SW  769:  Cin- 
cinnati, etc.,  R.  Co.  v.  Carson,  145  Ky. 
81,  140  SW  71;  Lexington,  etc,  R. 
Co.  v.  Lyons,  104  Ky.  23,  46  SW  209, 
20  KyL  516;  Louisville,  etc,  R  Co. 
v.  Cottengim,  104  SW  280.  31  KyL 
871.  13  LRANS  624;  Camden  Inter- 
state R.  Co.  v.  Frasier,  97  SW  776, 
30  KyL  186;  Louisville,  etc  R  Co. 
v.  Wllsey.  12  SW  275.  11  KyL  419. 
5  LRA  855:  Louisville,  etc..  R  Co. 
v.  Wllsey.  9  KyL  1008. 

Md.— Philadelphia,  etc.  R  Co.  t. 
Larkln,  47  Md.  166,  28  AmR  442:  Bal- 
timore, etc.,  Tump.  Road  v.  Boone, 
45    Md.    344. 

Mich. — Lucas  v.  Michigan  Cent  R 
Co.,  98  Mich.  1,  56  NW  1039,  39  Am 
SR  617. 

Minn. — Serwe  v.  Northern  Pac.  R 
Co.,  48  Minn.  78.  50  NW  1021:  Cars- 
ten  v.  Northern  Pae.  R.  Co..  44  Minn. 
454,  47  NW  49,  20  AmSR  689.  9  LRA 
688:  DuLaurans  v.  First  Div.  St 
Paul,  etc.,  R.  Co.,  16  Minn.  49.  > 
AmR  102. 

Mo. — Ferguson  v.  Missouri  Pac  R. 
Co..  177  SW  616;  Carmody  v.  St 
Louis  Transit  Co.,  122  Mo.  A  338. 
99  SW  495;  Williams  v.  St.  Louis, 
etc.,  R.  Co.,  119  Mo.  A.  663,  96  SW 
307;  McGlnnls  v.  Missouri  Pac  R 
Co.,  21  Mo.  A.  399. 

Nev. — Quigley   v.   Central  Pac  R 
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proximate  result  of  the  wrong  done,11  and  the  wrong 
gives  the  party  a  cause  of  action.32  Thus,  such 
damages  may  be  recovered  where  the  wrongful 
ejection    is    accomplished    with    unnecessary   pub- 


licity,13 or  with  abusive  or  insulting  conduct  or 
language.3*  The  fear  involved  in  the  apprehension 
attending,  or  which  may  follow,  ejection  from  the 
train  may  also  be  taken  into  account.35    But  where, 


Co.,  11   Nov.   350. 

N.  J. — Delaware,  etc.,  R  Co.  v. 
Walsh.  47  N.  J.  L.  648.  4  A  323;  Allen 
r.  Camden,  etc.,  Steamboat  Ferry  Co* 
46  N.  J.  L  198. 

N.  Y. — Daymon  v.  Westchester  St. 
R.  Co.,  ISA  App.  Dlv.  786,  139  NYS 
TS1  [all  214  N.  Y.  637  mem,  108  NE 
1092  mem];  Ray  v.  Cortland,  eta. 
Tract.  Co.,  19  App.  Dlv.  530,  46  NYS 
521;  Harding  v.  New  York,  etc.,  R. 
Co.,  36  Hun  72;  Raynor  v.  New 
York,  etc..  Tract.  Co.,  86  Misc.  201, 
149  NYS  151  [rev  on  other  grounds 
166  App.  Dlv.  927  mem.  151  NYS 
417];  Harrison  v.  Pennsylvania  R. 
Co..   118  NYS  1022. 

N.  C. — Sawyer  v.  Norfolk  South- 
ern R.  Co.,  171  N.  C.  13,  86  SB  166; 
Hallman  v.  Southern  R.  Co.,  169  N. 
C.  127,  86  SB  298:  Ammons  v.  South- 
ern  R.  Co.,  140  N.  C.  196,  62  SB  731. 

Oh. — Smith  v.  Pittsburg,  etc.,  R 
Co.,  23  Oh.  St.  10:  Cleveland  City  R. 
Co.  v.  Ebert.  19  Oh.  Clr.  Ct.  725,  10 
Oh.  Clr.  Dec.  291;  Pittsburg,  etc., 
R.  Co.  v.  Ensign,  10  Oh.  Clr.  Ct.  21, 
6  Oh.  Clr.  Dec.  61*. 

Okl. — St.  Louis,  etc.,  R  Co.  v. 
Tount,  30  Okl.  371,  120  P  627. 

Pa. — Laird  v.  Pittsburg  Traction 
Co.,  166  Pa.  4.  81  A  51;  Baltimore, 
etc,  R.  Co.  v.  Bambrey,  16  A  67. 

Tenn. — Choctaw,  etc.,  R  Co.  v. 
Hill,   110  Tenn.  396,  75  SW  963. 

Tex. — International,  etc.,  R.  Co.  v. 
Leak,  64  Tex.  664;  Hays  v.  Hous- 
ton, etc.,  R  Co.,'  46  Tex.  272;  St. 
Louis,  etc.,  R.  Co,  v.  Padgett,  (Civ. 
A.)  181  SW  718;  Atchison,  etc.,  R. 
Co.  v.  Cunliffe,  (Civ.  A.)  67  SW  692; 
Gulf,  ate,  R  Co.  v.  Moody,  (Civ.  A) 
30   SW   574. 

Wash. — Wlllson  v.  Northern  Pac. 
R.  Co..  6  Wash.  621,  32  P  468,  84  P 
146. 

Wis. — Schmitt  v.  Milwaukee  St.  R. 
Co.,    89    Wis.    196,   61    NW   834. 

"By  the  great  weight  of  authority 
It  la  well  established  that  the  sense 
of  wrong  suffered  and  the  feeling  of 
humiliation  and  disgrace  engen- 
dered, if  any,  is  an  actual  damage 
for  which  the  Injured  party  is  en- 
titled to  compensation  in  this  class 
of  cases."  Wlllson  v.  Northern  Pac. 
R.  Co..  5  Wash.  621,  625,  32  P  468, 
34  P  146. 

[a]  Illustrations. — (1)  Where  a 
passenger  presents  a  transfer  en- 
titling him  to  passage,  which  trans- 
fer is  refused,  and  on  his  refusal  to 

Say  fare  he  Is  ejected  from  the  car, 
e  is  not  limited  to  a  recovery  of  the 
amount  of  the  fare  demanded,  but  is 
entitled  to  have  considered  as  an 
element  of  damages  his  shame  and 
mortification  from  a  public  expul- 
sion from  the  car.  Carmody  v.  St. 
Louis  Transit  Co.,  122  Mo.  A  338, 
99  SW  496.  (2)  Where  a  passen- 
ger was  unlawfully  ejected  from  a 
train,  by  reason  whereof  he  was 
compelled  to  walk  through  a  dark 
railway  bridge  at  night,  on  a  narrow 
path,  uncertain  as  to  when  a  train 
might  come,  and  liable  to  be  crushed 
if  one  did  come,  although  the  con- 
ductor acted  in  good  faith,  and  with- 
out violence  or  Insult,  and  although 
there  was  no  pecuniary  loss  or  ac- 
tual Injury,  yet  plaintiff  was  entitled 
to  more  than  nominal  damages,  and 
it  was  proper  for  the  Jury  in  assess- 
ing the  damages  to  consider  not 
only  the  annoyance,  vexation,  delay, 
and  risk  to  which  plaintiff  was  sub- 
jected, but  also  the  indignity  done  to 
him  by  the  mere  fact  of  ejection. 
Chicago,  etc.,  R  Co.  v.  Flagg,  43  111. 
364.   92    Ami)   133. 

[b]  Although  an  assault  consists 
sxmply  of  laying  hands  on  the  par- 
sol  assaulted.  It  being  committed  as 
part  of  the  process  of  ejecting  the 
latter  from  a  street  car,  the  Jury 
has  a  right  to  award  compensatory 
damages.  Including  damages  for  the 
indignity,    humiliation,    and    injured 

nocj.— «>] 


feelings  caused  by  such  assault. 
Conlon  v.  Metropolitan  St.  R.  Co.,  34 
Misc.   894,   69   NYS   653. 

[c]  Under  threatened  violenoe-— 
Wnere  a  passenger  is  unlawfully 
forced  to  leave  the  train  under 
threat  of  violence  he  may  recover 
for  the  indignity  suffered.  Dela- 
ware, etc.,  R.  Co.  v.  Walsh,  47  N.  J. 
L    548.  4  A  323. 

[d]  Passenger's  position  In  life 
and  standing  In  iww  inw¥l^*y  oon* 
sidered. — Where  the  ejection  is  ac- 
companied by  undue  violence  or  by 
Insult  and  abuse,  the  jury  is  author- 
ised to  consider  the  Injured  feelings 
of  plaintiff,  the  indignity  endured, 
his  mental  suffering,  the  humiliation 
and  wounded  pride  which  one  in  his 
condition  in  life  and  standing  in  the 
community  would  experience,  and  to 
award  him  compensatory  damages 
therefor.  Gorman  v.  Southern  Pac. 
Co.,  97  Cal.  1,  31  P  1112,  38  AmSR 
167. 

[el  The.  honest  expression  of 
opinion  by  a  oondnotor  that  money 
offered  to  him  for  fare  is  counter- 
felt,  and  his  refusal  to  accept.it  on 
that  account,  he  not  charging  that 
the  passenger  knew  It  was  counter- 
felt,  is  not  a  tort,  nor  an  element  of 
damages  for  the  wrongful  ejection 
of  the  passenger.  Breen  v.  St.  Louis 
Transit  Co.,  102  Mo.  A.  479,  77  SW 
78. 

[f]  The  fact  that  the  person 
ejected  la  a  man  of  the  strictest 
honor  and  Integrity  and  sensitive  to 
indignities  put  on  him  cannot  be 
shown  to  Increase  his  damages  on 
account  of  his  ejection  from  a  pas- 
senger train.  Spink  v.  Louisville, 
etc,  R.  Co.,  52  SW  1067,  21  KyL  778. 

31.  Ida. — Lindsay  v.  Oregon  Short 
Line  R.  Co.,  13  Ida.  477,  90  P  984, 
12  LRANS  184. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Scott,  141  Ky.  638,  133  SW  800,  84 
LRANS   206,  AnnCaal912C  347. 

Mo. — Breen  v.  St.  Louis  Transit 
Co.,  102  Mo.  A.  479,  77  SW  78. 

N.  C. — Ammons  v.  Southern  R  Co., 

140  N.  C.   196,  52  SB  731. 

Tex. — Texas  Pac.  R.-  Co.  v.  James, 
82  Tex.  806,  18  SW  589,  15  LRA  347; 
Gulf,  etc.,  R  Co.  v.  Oreen,  (Civ.  A) 

141  SW  841;  Houston,  etc.,  R.  Co. 
v.  MeNeel,  33  Tex.  Civ.  A.  163,  76 
SW  206;  Missouri,  etc.,  R.  Co.  v. 
Armstrong,  (Civ.  A.)  38  SW  868. 

[a]  Illustrations.— (1)  Where  a 
husband  with  his  sick  wife  entered 
the  train  and  was  unlawfully  ejected 
therefrom  and  his  wife  was  carried 
on  the  train,  his  anxiety  and  mental 
suffering  were  the  proximate  result 
of  the  unwarranted  act  which  was 
the  direct  cause  of  such  suffering. 
Lindsay  v.  Oregon  Short  Line  R  Co., 
18  Ida.  47T,  90  P  984,  12  LRANS  184. 
(2)  Where  a  passenger,  by  reason  of 
being  put  off  the  train,  and  as  the 
probable  and  reasonable  consequence 
thereof,  had  to  walk  to  another  sta- 
tion, the  jury  could  allow  him  what 
they  believed  right  and  fair  as  com- 
pensation for  having  so  to  do;  and 
If,  as  the  natural  and  probable  con- 
sequence of  being  put  off,  he  suffered 
mental  distress,  they  might  allow 
htm  what.  In  their  Judgment,  he 
ought  fairly  to  have  by  way  of  com- 

Sensatlon.     Houston,   etc.,   R.   Co.   v. 
CcNeel,  38  Tex.  Civ.  A   153,  76   SW 
206. 

[b]  "Thera  la  a  clear  distinction 
drawn  In  the  .oases  as  to  what 
anxiety  and  mental  suffering  a  plain- 
tiff who  is  expelled  or  ejected  by  a 
common  carrier  may  recover  for,  and 
we  think  the  correct  rule  in  cases 
like  the  one  at  bar  is  clearly  stated 
in  Moore  on  Carriers,  p.  887,  as  fol- 
lows: 'Where  a  person  has  been 
wrongfully  and  unlawfully  expelled 
or  ejected  by  the  carrier  from  a  train 
or  car,  he  may  recover  in  an  action 
against    the   carrier   the   amount    of 


the  fare  to  the  place  to  which  he  was 
entitled  to  be  carried,  damages  for 
the  loss  of  time  occasioned  t>y  the 
delay,  and  any  other  pecuniary  loss 
necessarily  caused  thereby  and 
proven  to  be  a  proximate  result  of 
the  ejection,  and  a  reasonable  com- 
pensation for  the  indignity,  humilia- 
tion, wounded  pride  and  mental  suf- 
fering involved  in  and  resulting  from 
such  wrongful  expulsion.'  Suther- 
land, in  Els  work  on  Damages, 
volume  3,  4th  edition,  i  943,  states 
the  rule  as  follows:  *We  conceive 
the  correct  rule  to  be  that  mental 
suffering  or  nervous  shock  may  be 
recovered  for  whenever  it  is  the 
natural  and  proximate  result  of  the 
wrong  done,  If  such  wrong  gives  the 
Injured  party  a  cause  or  action.' " 
Lindsay  v.  Oregon  Short  Line  R.  Co., 
13  Ida.  477,  483,  90  P  984,  12  LRANS 
184. 

[c]  Insults  to  others. — A  pas- 
senger ejected  from  a  train  may  not 
recover  damages  for  Insults  or  hu- 
miliation put  on  other  passengers 
at  the  time.  Louisville,  etc..  R.  Co. 
v.  Scott,  141  Ky.  538,  133  SW  800. 
34  LRANS  206,  AnnCasl912C  547. 

Proximate  and  remote  damages 
generally  see  infra  I  1207. 

39.  Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Ida.  477,  90  P  984,  12  LRA 
NS  184. 

33.  Chicago,  etc.,  R.  Co.  v.  Chis- 
holm,  79  111  684;  Pittsburg,  etc, 
R  Co.  v.  Berryman,  11  Ind.  A  640. 
36  NE  728;  Kansas  City,  etc,  R. 
Co.  v.  Little,  66  Kan.  378,  71  P  820, 
97  AmSR  376.  61  LRA  122;  Edwards 
v.  Southern  R  Co.,  162  N.  C.  278,  78 
SB  219. 

[a]  Illustration. —  Where  a  pas- 
senger was  unlawfully  ejected  from  a 
railroad  car,  in  the  presence  of 
others,  and  the  conductor  publicly 
announced,  as  his  reason  for  so  do- 
ing, that  the  passenger  refused  to 
Say  his  fare,  a  Jury  may  properly 
nd  from  such  facts  that  the  pas- 
senger ejected  suffered  feelings  of 
shame  and  humiliation,  without  any 
other  proof  on  that  subject.  Chi- 
cago, etc.,  R.  Co.  v.  Chfcsholm,  79  111. 
584. 

[b]     Publicity      not      essentlaL— 

Where  a  passenger  Is  improperly  ex- 
pelled from  a  train,  he  is  none  the 
less  entitled  to  damages  for  the 
humiliation  and  disgrace  suffered  be- 
cause no  one  was  present  except  the 
conductor,  the  brakeman  and  the 
passenger.  Kansas  City,  etc.,  R  Co. 
v.  Little,  66  Kan.  378,  71  P  820,  97 
AmSR  376,  61  LRA  122. 

34.  Ala. — Louisville,  etc.,  R.  Co. 
v.   Laney,    (A.)   69   S   998. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Fowler.  123  Ky.  460,  96  SW  668,  29 
KyL  906. 

Mo. — Boling  v.   St.   Louis,   etc.,   R  , 
Co.,   189   Mo.   219,   88   SW   36;   Morris 
v.  St.  Louis,  etc.,  R  Co.,  184  Mo.  A. 
65.   168    SW   325. 

N.  Y. — Samuels  v.  New  York  City 
R.    Co..    62   Misc.    137.    101    NYS    534. 

S.  C. — Milhous  v.  Southern  R.  Co., 
76  S.   C.   492,   57   SE  474. 

Tex. — Missouri,  etc.,  R.  -■Co.  v. 
Morgan,  (Civ.  A.)  138  SW  216  (state- 
ments of  conductor  imputing  false- 
hood to  passenger  as  well  as  a  charge 
of   disgraceful   conduct). 

[a]  Unnecessary  and  Insulting 
language. — Although  a  railroad 
ticket  presented  by  a  passenger  does 
not  entitle  her  to  passage,  so  that, 
on  her  being  informed  of  Its  In- 
validity and  refusing  to  pay  fare, 
the  conductor  may  remove  her,  the 
company  is  liable  for  compensatory 
damages  for  his  using  unnecessary 
and  insulting  language  to  her,  in- 
juring her  feelings  and  humiliating 
her.  Boling  v.  St.  Louis,  etc.  R.  Co., 
189  Mo.  219.  88  SW  35. 

35.  U.  S. — Fell   v.    Northern    Pac. 
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although  a  passenger's  ejection  is  technically  wrong- 
ful, he  enters  a  train  or  car  with  the  expectation  of 
being  ejected  therefrom,  he  cannot  recover  any 
damages  for  mental  pain  or  suffering."" 

Necessity  for  physical  injury,  violence,  or 
malice.3*  It  has  been  held  that  a  recovery  may  be 
had  for  mental  suffering  and  humiliation  only  where 
they  are  connected  with  physical  injury,**  or  are 
attended  with  circumstances  of  violence,  malice,  or 
insult,*9  and  not  where  the  ejection  is  unaccom- 
panied by  unnecessary  force  or  violence,  willfulness 
or  malice,  and  is  made 'in  good  faith.40  But  on  the 
other  hand  it  has  been  held  that,  where  the  ejection 
is    wrongful,    damages    for    mental    suffering   and 


humiliation  may  be  recovered  notwithstanding  they 
are  not  accompanied  with  physical  injury,  and 
whether  the  act  was  wanton,  malicious,  or  willful, 
or  was  merely  negligent  or  mistaken.42 

Where  fare  is  illegally  exacted.  Humiliation 
suffered  and  indignity  done  a  passenger  is  also  an 
element  of  damages  where  fare  is  illegally  exacted 
from  him,  and  he  pays  it  in  order  to  avoid  an 
ejection.43 

[$  1207]  5.  Proximate  and  Bemote  Damages.44 
All  damages  which  naturally  and  proximately  result 
from  the  wrongful  ejection  itself  or  from  the  wrong- 
ful manner  in  which  the  ejection  is  accomplished 
may  be  recovered,43  but  not  those  which  are  too 


R.  Co..  44  Fed.  248. 

Ala.-t-Kansas  City,  etc.,  R.  Co.  v. 
Foster,  134  Ala.  244,  32  S  773,  92 
AmSR  25;  Louisville,  etc.,  R,  Co.  v. 
Whitman,  79  Ala.  328. 

Ky. — Louisville,  etc..  R  Co.  v.  Jop- 
lin.  56  SW  206,  21  KyL  1380. 

Oh. — Cincinnati  Northern  Tract. 
Co. '  v.  Rosnagle.  84  Oh.  St.  310.  95 
NE  884,  35  LRANS  1030,  AnnCas 
1912C  639. 

Tex. — Missouri  Pac  R  Co.  v. 
Kaiser.  82  Tex.  144.  18  SW  305; 
Southern  Pac.  Co.  v.  Bailey.  (Civ.  A.) 
91  SW  820;  Allen  v.  Texas,  etc.i  R. 
Co..   (Civ.  A.)   27  SW  943. 

[a]  Mental  anguish  caused  by  lm- 
pendlng  peril— Where  a  passenger, 
being  unlawfully  ejected  from  a 
train,  is  forced  to  jump  while  it  Is 
moving  at  a  dangerous  speed  to  avoid 
being  pushed  or  thrown  off  by  the 
conductor,  the  mental  anguish  aris- 
ing from  the  nature  of  the  wrong  is 
a  proper  element  of  compensatory 
damages;  and  it  Is  proper,  for  the 
purpose  of  ascertaining  the  extent  of 
his  mental  suffering  as  an  element  of 
damages,  to  admit  evidence  that 
plaintiff  was  ruptured  before  and 
at  the  time  of  the  ejection.  Fell  v. 
Northern  Pac.  R.  Co.,  44  Fed.  248. 

[b]  Ifervouaness.— The  rendering 
of  a  passenger  on  a  train  nervous 
almost  to  sickness,  by  threats  of 
ejection,  constitutes  physical  injury 
and  discomfort.  Southern  Pac.  Co. 
v.  Bailey,   (Tex.  Civ.  A.)  91  SW  820. 

[c]  Where  am  Infant  of  tender 
years  is  wrongfully  ejected  from  a 
railroad  car  or  train,  willfully  and 
intentionally,  fright -and  terror  are 
proper  elements  of  damages,  if  the 
ejection  Is  under  such  circumstances 
as  will  naturally  cause  fright  and 
terror  to  an  Infant.  Cincinnati 
Northern  Tract.  Co.  v.  Rosnagle,  84 
Oh.  St.  310,  95  NE  884,  35  LRANS 
1030.  AnnCasl912C  639. 

rright  and  terror  aa  elements  of 
damage  see  generally  Damages-  [13 
Cyc  411. 

38.  U.  S. — Murphy  v.  Western, 
etc..   R  Co.,  23  Fed.   687. 

Ark. — Brenner  v.  R.  Co.,  82  Ark. 
128,  100  SW  893,  9  LRANS  1060  and 
note;  St.  Louis,  etc..  R.  Co.  v.  Trim- 
ble, 54  Ark.  854.  15  SW  899. 

Ky. — Snellbaker  v.  Paducah.  etc., 
R  Co.,  94  Ky.  597,  23  SW  609,  16 
KyL  380. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Cole.  29  Oh.  St.  126,  23  AmR  729. 

Pa. — Robb  v.  Pittsburg,  etc.,  R. 
Co.,  14  Pa.  Super.  282. 

Tex. — Patterson  v.  Southern  Pac. 
Co..  28  Tex.  Civ.  A.  67.  66  SW  308; 
Russell  v.  Missouri,  etc..  R.  Co.,  12 
Tex.  Civ.  A.  627,  35  SW  724. 

[a]  The  right  of  a  passenger  hav- 
ing •>  mileage  tloket  to  bo*  for  a 
breach  of  contract  to  furnish  an 
exchange  ticket  at'  a  station  cannot 
be  enlarged  by  his  Illegally  board- 
ing a  train  without  procuring  such 
exchange  ticket,  and  thus  inviting 
ejection  therefrom.  Robb  v.  Pitts- 
burg, etc.,  R.  Co.,  14  Pa.  Super.  282. 

37.  See  also  Infra  8  1395.  And 
see  generally  Damages  (13  Cyc  39]. 

38.  Atchison,  etc.,  R.  Co.  v.  La- 
moreaux.  6  Kan.  A.  813.  49  P  152; 
Crutcher  v.  The  Big  Four,  132  Mo.  A. 


311,  111  SW  891;  Snyder  v.  Wabash 
R.  Co.,  85  Mo.  A.  495. 

39.  Morris  v.  St.  Louis,  etc,  R. 
Co.,  184  Mo.  A.  65.  168  SW  325; 
Harkless  v.  Chicago,  etc.,  R.  Co..  151 
Mo.  A.  463,  132  SW  29;  Glover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  563, 

108  SW  605;  Harless  v.  Southwest 
Missouri  Electric  R.  Co..  123  Mo.  A. 
22,  99  SW  793;  Snyder  v.  Wabash 
R>  Co.,  8S#Mo.  A.  495. 

"Where  the  conductor  'employs  un- 
necessary force  or  violence  to  re- 
move the  passenger,  or  where  he  ac- 
saults  him  with  abusive  or  insulting 
language,  malice  will  be  presumed 
and  in  such  case  the  passenger  is 
entitled  to  damages  on  account  of  his 
outraged  feelings  and  humiliation 
and  also  may  recover  punitive  dam- 
ages." Glover  v.  Atchison,  etc.,  R, 
CO.,  129  Mo.  A.  563,  672,  108  SW 
105. 

40.  Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A.  563,  108  SW  105. 

"Where  a  passenger  who  is  wrong- 
fully ejected  from  a  train  by  the 
conductor  sustains  no  physical  in- 
jury In  consequence  thereof  and  the 
ejection  is  unaccompanied  by  un- 
necessary force  or  violence,  wilful- 
ness or  malice,  but  Is  made  in  good 
faith  under  the  mistaken  belief  of 
the  conductor  that  the  passenger  is 
not  entitled  to  ride  on  the  train, 
the  passenger  may  recover  compensa- 
tion for  all  the  inconvenience,  loss  of 
time,  labor  and  expense  incurred  by 
him  In  consequence  of  the  wrongful 
act,  but  he  may  not  recover  dam- 
ages for  mental  suffering  or  humili- 
ation, nor  damages  by  way'of  smart 
money."  Glover  v.  Atchison,  etc.,  R. 
Co.,  129  Mo.  A  583.  671,  108  SW  105. 

41.  Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1,  31  P  1112,  83  AmSR 
167;  Georgia  R,  etc.,  Co.  v.  Baker, 
120  Ga.  991,  48  SE  356;  Mabry  v. 
City  Electric  R.  Co.,  116  Ga.  624.  42 
SE  1025,  94  AmSR  14.  69   LRA  690. 

48.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Trimble,  64  Ark.  854,  15  SW  899. 

111. — Chicago,  etc.,  R.  Co.  v.  Flagg, 
43  111.  364,  92  AmD  133;  Lake  Erie, 
etc.,  R  Co.  v.  Chrlstison,  39  111.  A. 
495;  Toledo,  etc.,  R.  Co.  v.  Kid,  29 
111.  A.  353.     But  see  Malott  v.  Woods, 

109  111.  A  612  (holding  that  it  was 
error  to  instruct  the  Jury  that  plain- 
tiff could  recover  damages  for  the 
humiliation  and  indignity  to  which 
she  was  exposed,  if  any  was  shown 
by  the  evidence,  by  being  required  to 
leave  the  train  at  a  station  short  of 
her  destination,  in  the  absence  of 
proof  of  any  actual  malice  or  wan- 
toness  manifested  against  plaintiff 
by  the  conductor  in  requiring  her  to 
leave  the  train). 

Ind. — Chicago,  etc.,  R.  Co.  v.  Hol- 
dridge,  118  Ind.  281,  20  NE  837. 

Iowa. — Coine  v.  Chicago,  etc.,  R 
Co.,  123  Iowa  468,  99  NW  134. 

Ky. — Louisville,  etc.,  R  Co.  v.  Wil- 
sey,  12  SW  276,  11  KyL  419,  6  LRA 
866. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hoefllch,  62  Md.  300,  60  AmR  223. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Yount,   30   Okl.   371,   120  P  627. 

Wash. — Wlllson  v.  Northern  Pac. 
R  Co..  6  Wash.  621,  32  P  468,  34  P 
146. 


"It  Is  contended  that  the  court 
erred  in  instructing  the  jury  that 
damages  might  be  allowed  for  Indig- 
nity, humiliation,  wounded  pride,  and 
mental  suffering  involved  in  and  re- 
sulting from  expulsion  from  the 
train,  even  though  It  should  appear 
that  the  conductor  was  not  actuated 
by  malice  or  willfulness.  Conceding, 
as  we  must,  under  the  evidence  that 
the  jury  was  justified  in  finding  that 
plaintiff  was  wrongfully  compelled  to 
leave  the  train,  we  reach  the  conclu- 
sion that  they  might  properly  take 
into  account  these  elements  of  dam- 
age, if  shown  to  exist,  although  the. 
act  of  the  conductor  was  not  mall- 
clous  or  willful,  but  was  the  result 
of  a  mistake  on  his  part.  This  Is  an 
action  of  tort,  and  there  is  no  longer 
any  room  for  argument  in  this  state 
as  to  the  proposition  that,  for  the 
tortious  expulsion  of  a  passenger 
from  a  train,  compensation  may  be 
allowed,  covering  these  elements  of 
damage."  Coine  v.  Chicago,  etc.,  R 
Co.,  lit  Iowa  458,  99  NW  134. 

43.  Ga, — Louisville,  etc,  R  Co.  v. 
Olivers,  11  Ga.  A.  236,  75  SE  11. 

Ind. — Pennsylvania  Co.  v.  Bray,  125 
Ind.  229,  25  NE  439:  Chicago,  etc,  R 
Co.  v.  Conley,  6  Ind.  A.  9,  32  NE  tf. 
865. 

Minn. — Hoffman  v.  Northern  Pac 
R  Co.,  45  Minn.  63,  47  NW  312. 

N.  T. — Raynor  v.  New  York.  etc.. 
Tract.  Co.,  86  Misc.  201,  149  NYS  151 
[rev  on  other  grounds  166  App.  Div. 
927   mem,   161   NYS   417]. 

Wash. — Wlllson  r.  Northern  Pac 
R  Co.,  6  Wash.  621,  32  P  468,  84  P 
146. 

[a]  XUnstratlotu— Where  a  con- 
ductor demanded  of  a  woman  passen- 
ger her  fare  after  reaching  a  certain 
point,  charging  that  her  ticket  was 
only  for  that  point,  and  to  avoid  be- 
ing ejected  she  paid  additional  fare 
to  the  point  where  she  was  going,  she 
Is  entitled  to  recover  for  mortifica- 
tion and  wounded  feelings,  although 
afterward  the  conductor  returned  the 
additional  fare  on  discovering  that 
her  ticket  was  to  the  point  claimed 
by  her.  Louisville,  etc.,  R.  Co.  v. 
Chivers,  11  Ga.  A   236,   75  SE  13. 

44.  See  also  generally  Damages 
[13  Cyc  25]. 

BjeoUon  at  Improper  time  or  place 
as  proximate  eanse  of  injury  to  in- 
capacitated person  see  supra  5  1112. 

fi, ini-*|/«i   and   mental   watering 

aa  proximate   result  of  ejection  see 
supra  1  1206. 

46.  Ala. — Birmingham  R,  etc..  Co. 
v.  Turner,  164  Ala,  642.  46  S  671. 

Ind. — Indianapolis  St.  R  Co.  v. 
Hockett,  161  Ind.  196,  67  NE  106. 

Minn. — Morrill  v.  Minneapolis  St 
R  Co.,  103  Minn.  362,  116  NW  395. 
123  AmSR  241. 

Pa, — Tilburg  v.  Northern  Cent  R 
Co.,  217  Pa.  618,  66  A  846,  12  LRANS 
359. 

Tex. — Galveston,  etc..  R  Co.  v. 
Scott,  84  Tex.  Civ.  A  601.  79  SW  641; 
Gulf.  etc.  R.  Co.  v.  Conder,  23  Tex. 
Civ.  A.  488,  58  SW  68. 

Utah. — Morgan  v.  Oregon  Short 
Line  R.  Co.,  30  Utah  82,  83  P  676. 

Wis. — Lugner  v.  Milwaukee  Elec- 
tric R,  etc,  Co.,  146  Wis.  175.  Ill 
NW  342. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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remote,44  or  which  the  passenger  could  have 
avoided  by  th^  use  of  ordinary  care.47  Damages  for 
injuries  resulting  from  efforts  to  reach  some  place 
of  security  s,fter  ejection  are  recoverable,4*  but  not 
those  resulting  from  unnecessary  exposure  or 
effort.49  In  determining  what  physical  injuries  are 
proximate,  it  is  competent  to  show  the  physical  and 
mental  condition  of  plaintiff  which  aggravated  the 
injury,  although  such  peculiar  condition  was  not 
known  to  the  carrier.80  But  the  person  ejected  can- 
not recover  for  the  humiliation  resulting  from  sub- 
sequent comments  of  persons  not  present  at  the  time 
of  the  ejection,"  nor  for  injury  to  his  good  name,™ 
nor  to   his  business   or  professional   reputation,** 


nor  for  having  been  compelled  to  borrow  money  to 
pay  the  fare  illegally  exacted."4 

[i  1208]  6.  Mitigation  of  Damages.5"  Although 
the  passenger  who  produces  a  ticket  or  is  ready  to 
pay  fare  may  recover  compensatory  damages  for 
being  ejected,**  the  good  faith  of  the  carrier's 
servants  in  ejecting  will  not  prevent  recovery  of 
such  damages,  although  competent  to  be  shown  for 
the  purpose  of  affecting  the  allowance  or  amount  of 
exemplary  damages.5* 

Improper  conduct  on  the  part  of  the  person 
ejected  may  be  shown  in  mitigation  of  damages.58 
It  has  been  held  that  abusive  or  provocative  lan- 
guage used  by  him  to  the  employee  of  the  carrier 


See  also  supra  IS  1204.  HOC.  And 
see  generally  Damages   [13  Cyc  26]. 

[a]  Arrest  and  Imprisonment.— 
Where  a  oonduetor  wrongfully  ejects 
a  passenger  and  causes  his  arrest  for 
a  supposed  assault,  the  Imprisonment 
and  detention  are  the  proximate  re- 
sults of  the  act,  and  are  properly 
considered  by  the  jury  In  assessing 
the  damages.  Gulf,  etc.,  R.  Co.  v. 
Conder.  23  Tex.  Civ.  A.  488,   58  SW 

[b]  Deaths— Where,  in  an  action 
for  the  death  of  a  trespasser  who 
had  been  stealing  a  ride  on  a  passen- 
ger train,  It  appeared  that  deceased 
was  instantly  killed,  and  that  his 
body  was  found  some  distance  from 
the  place  of  his  ejection  and  on  the 
opposite  side  of  the  track,  his  death 
was  not  shown  to  be  the  proximate 
result  of  his  ejection.  Morgan  v. 
Oregon  Short  Line  R.  Co.,  30  Utah  82, 
83  P  6T6. 

46.  Spade  v.  Lynn,  etc,  R.  Co.,  172 
Mass.  488,  52  NK  747,  70  AmSR  208, 
43  LRA  832;  Hoffman  v.  Northern 
Pac  R.  Co.,  45  Minn.  53,  47  NW  312. 
See  also  cases  Infra  notes  49,  51,  68, 
64. 

4T.  Galveston,  etc.,  R.  Co.  v. 
Scott,  34  Tex.  Civ.  A.  601,  79  SW  642. 
See  also  infra  I  1209. 

Am  to  rule  of  avoidable  aonse- 
nsmees  generally  see  Damages  [13 
Cyc  71]. 

48.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Day.  86  Ark.  104,  110  SW  220. 

Oal. — Bland  v.  Southern  Pac  R  Co., 
66  Cal.  826.  4  P  672. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Cloes.  6  Ind.  A.  441,  32  NE  588. 

N.  H. — Whittemore  v.  Boston,  etc., 
R.  Co..  77  N.  H.  61.  86  A  824. 

Oh.— Smith  v.  Pittsburg,  etc,  R. 
Co.,  23  Oh.  St.  10;  New  York,  etc., 
R.  Co.  v.  Willing,  24  Oh.  Cir.  Ct.  474. 

Pa. — Malone  v.  Pittsburgh,  etc.,  R. 
Co..   152  Pa.  390.  25  A  638. 

Tex. — Houston,  etc..  R;  Co.  v. 
Berry,   (Civ.  A.)  84  SW  268. 

[a]  Illustration^— Where  a  pas- 
senger unlawfully  ejected  from  the 
train  was  compelled  to  walk  some 
distance  to  a  house  for  shelter, 
and  in  doing  so  sustained  serious  in- 
jury to  his  health,  the  injurious  con- 
sequences of  the  exposure  are  a 
proper  element  of  damages.  Smith 
v.  Pittsburg,  etc.,  R.  Co.,  23  Oh.  St. 
10;  New  York,  etc.,  R.  Co.  v.  Willing, 
24   Oh.  Clr.  Ct.  474. 

[b]  Aggravating  prior  Injury.— 
O)  One  wrongfully  ejected  from  a 
passenger  train  can  recover  damages 
for  an  injury  resulting  from  aggra- 
vating a  prior  injury  by  walking  to 
his  home  from  where  he  was  put  oft 
instead  of  taking  an  available  train, 
if  he  exercised  reasonable  care  In 
walking  Instead  of  riding.  Whitte- 
more v.  Boston,  etc.,  R.  Co..  77  N.  H. 
61,  86  A  824.  (2)  A  passenger  on  a 
train,  unlawfully  put  off  at  a  point 
on  the  railroad  track  where  there  is 
no  station  and  no  stopping  place,  who 
is  Injured  in  walking  on  a  cattle 
guard  at  the  next  highway,  while 
going  along  the  railroad  track  in 
order  to  reach  his  destination,  may 
recover  for  such  injury.  Gulf,  etc., 
R.  Co.  v.  Green,  (Tex.  Civ.  A.)  141 
SW    841,    344    [ctt  Cyc]. 

4».  A*k.— St.  Louis,  etc.,  R.  Co.  v. 
Williams,  100  Ark.  356,  140  SW  141. 


Cal. — Sloane  v.  Southern  California 
R.  Co.,  Ill  Cal.  668.  44  P  320,  32  LRA 
193. 

Ga. — Georgia  R.,  etc..  Co.  v.  Eskew, 
86  Ga.  641,  12  SE  1061,  22  AmSR  490; 
Seaboard  Air  Line  R.  Co.  v.  Smith, 
3  Ga.  A.  1.  59  SE  199. 

111. — Ohio,  etc.,  R.  Co.  v.  Burrow, 
82   111.   A.   161. 

Ky. — Tuttle  v.  Cincinnati,  etc.,  R. 
Co.,  80  SW  802,  26  KyL  162. 

La. — Bader  v.  Southern  Pac.  Co.,  62 
La.  Ann.  1060,  27  S  584. 

Mo. — Spry  v.  Missouri,  etc.,  R.  Co., 
73  Mo.  A.  203. 

Nebr. — Chicago,  etc.,  R.  Co.  t. 
Spirk,  61  Nebr.   167,  70  NW  926. 

N.  H. — Caher  v.  Grand  Trunk  R 
Co..  75  N.  H  126,  71  A  225. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  128. 

Tex.— Galveston,  etc.,  R.  Co.  v. 
Turner,   (Civ.  A.)   23  SW  83. 

Can. — Toronto  R.  Co.  v.  Grinsted, 
24  Can.  S.  C.  670  [dlsm  app  21  Ont. 
A.  578]. 

[a]  Illustrations. — (l)  Where  a 
passenger,  having  gone  beyond  his 
destination,  was  put  off  at  a  point 
past  the  succeeding  station,  and  he 
not  only  walked  baek  to  the  first  sta- 
tion, but  back  to  his  destination,  as 
the  last  walk  was  not  necessitated  by 
his  being  ejected  from  the  train  at 
a  point  other  than  a  usual  stopping 
point.  Injuries  resulting  therefrom 
were  not  a  proximate  result  of  the 
ejection.  St.  Louis,  etc,  R.  Co.  v. 
Williams,  100  Ark.  356.  140  SW  141. 
(2)  If  a  passenger  can  find  shelter 
at  the  place  where  he  Is  wrongfully 
put  off,  he  cannot  recover  for  injuries 
voluntarily  incurred  in  walking  to  his 
destination.  Spry  v.  Missouri,  etc., 
R.  Co.,  73  Mo.  A.  208. 

[b]  Fatigue  and  oold  (1)  suffered 
by  a  passenger  from  walking  to  his 
destination,  after  being  ejected  short 
of  that  place,  from  a  train  which  did 
not  stop  there,  as  he  was  told,  when 
he  could  have  reached  It  by  a  later 
train  in  time  for  his  purposes,  are 
not  the  proximate  result  of  his  ejec- 
tion, and  therefore  not  the  basis  of 
an  action  for  damages.  Cook  v. 
Beaumont,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
160  SW  123.  (2)  But  illness  result- 
ing from  exposure  to  cold  In  conse- 
quence of  a  wrongful  ejection  from  a 
street  car  is  not  too  remote  a  cause 
for  damages;  and  where  the  person 
ejected  is  properly  clothed  or  pro- 
tected against  the  severity  of  the 
weather,  but,  when  he  leaves  the  car, 
Is  In  a  state  of  perspiration  from  an 
altercation  with  the  conductor,  and 
so  liable  to  take  cold,  an  attack  of 
rheumatism  and  bronchitis  which 
ensued  may  Justifiably  be  found  to 
be  the  natural  and  probable  result  of 
the  ejection,  and  damages  may  be 
awarded  therefor.  Toronto  R.  Co.  v. 
Grinsted,  24  Can.  S.  C.  670  [dlsm  app 
21  Ont.  A.  578]. 

[c]  Where  a  drunken  passenger  Is 
ejected  from  a  train  shortly  after 
noon  and  starts  toward  home,  but 
drinks  more  liquor  and  becomes  so 
drunk  that  he  lies  out  all  night  near 
the  railroad  and  early  the  next 
morning  goes  on  the  track,  where  he 
Is  Injured  by  a  passing  train,  the  In- 
jury Is  not  the  proximate  result  of 
the  ejection  nor  of  his  condition 
when   ejected.     Tuttle  v.   Cincinnati, 


etc.  R.  Co.,  80  SW  802,  26  KyL  152. 

60.  Mann  Boudoir  Car  Co.  v. 
Dupre,  64  Fed.  646,  4  CCA  640,  21 
LRA  289;  Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  820, 
32  LRA  193;  Coleman  v.  New  York, 
etc,  R  Co.,  106  Mass.  160;  Brown  v. 
Hannibal,  etc.,  R  Co.,  66  Mo.  588. 
See  also  Damages  [13  Cyc  31]. 

51.  Louisville,  etc.,  R.  Co.  v.  Hine, 
121  Ala.   234,   26  S   857.- 

S3.  Procter  v.  Southern  California 
R  Co.,  180  Cal.  20,  62  P  306;  Carsten 
v.  Northern  Pac.  R.  Co.,  44  Minn.  454, 
47  NW  49.  20  AmSR  589.  9  LRA  688. 

S3.  Schmltt  v.  Milwaukee  St.  R. 
Co..  89  Wis.  195.  61  NW  834. 

64.  Hoffman  v.  Northern  Pac.  R. 
Co..  45  Minn.  62,  47  NW  312;  Mis- 
souri, etc.,  R.  Co.  v.  Welch,  100  Tex. 
118,  94  SW  333  [rev  (Civ.  A.)  91  SW 
621J;  St  Louis  Southwestern  R.  CO. 
v.  Crane,  (Tex.  Civ.  A.)  102  SW  738. 

66.  See  generally  Damages  [13 
Cyc  66L 

66.  Zagelmeyer  v.  Cincinnati,  etc., 
R.  Co.,  102  Mich.  214,  60  NW  436.  47 
AmSR  514. 

67.  U.  S.— iPittsburgh,  etc,  R.  Co. 
v.  Russ,  67  Fed.  662,  14  CCA  612:  Gib- 
son v.  East  Tennessee,  etc.,  R.  Co.,  30 
Fed.  904;  Hall  v.  Memphis,  etc.,  R. 
Co.,  15  Fed.  57;  Brown  v.  Memphis, 
etc.,  R.  Co.,  7  Fed.  61. 

Ga. — Georgia  R.  Co.  v.  Homer,  78 
Ga.  251. 

Ky. — Curtis  v.  Louisiana  City  R. 
Co.,  94  Ky.  573.  23  SW  363.  15  KyL 
351,  21  LRA  649. 

N.  Y. — Daymon  v.  Westchester  St. 
R.  Co.,  154  App.  Div.  796,  139  NTS  761 
[aff  214  N.  Y.  637  mem,  108  NE  1092 
mem]. 

Wash. — Wlllson  v.  Northern  Pac 
R.  Co.,  6  Wash.  621,  32  P  468,  34  P 
146. 

[a]  The  fact  that  a  oarrier  acts  on 
the  adVtoe  of  counsel  In  claiming  a 
second  fare  and  ejecting  a  passenger 
for  refusal  to  pay  goes  only  to  the 
mitigation  of  damages,  and  not  to  the 
right  to  recover  exemplary  damages. 
Daymon  v.  Westchester  St.  R.  Co., 
154  App.  Dlv.  796,  139  NY3  751  [aff 
214  N.  Y.  637  mem.  108  NE  1092 
mem]. 

Exemplary  damages  see  infra  { 
1210. 

68.  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,  74  AmD  96; 
Bough  v.  Metropolitan  St.  R.  Co.,  82 
App.  Div.  215,  %1  NYS  771,  IS  NY 
AnnOas  66;  Ft.  Worth,  etc.,  R.  Co.  v. 
Conner,  62  Tex.  Civ.  A.  267,  131  8W 
1135. 

[a]  Passenger's  attempt  to  im- 
pose on  carrier.. — A  passenger  In  a 
railroad  car  when  asked  for  his  fare 
offered  without  any  explanation  a 
ticket  which  was  void  by  reason  of 
having  a  hole  punched  In  It,  and  re- 
fusing to  pay  his  fare  was  ejected 
from  the  car,  but  without  any  aggra- 
vating circumstances,  three  or  four 
miles  from  a  station.  The  statute  re- 
quired that  under  such  circumstances 
the  person  should  be  put  off  at  a 
regular  station.  It  was  held  that  the 
attempt  of  plaintiff  to  impose  on  the 
railroad  by  presenting  a  void  ticket 
must  be  held  to  mitigate  the  dam- 
ages, and  there  being  no  evidence  of 
misconduct  on  the  part  of  the  con- 
ductor In  effecting  the  ejection,  or  of 
special  injury  or  loss  to  plaintiff  by 
I  by  v_aL. 
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cannot  be  shown  in  mitigation  of  compensatory 
damages,5*  although  it  may  be  considered  in  mitiga- 
tion of  punitive  damages;40  but  on  the  other  hand 
it  has  been  held  that  such  language  may  be  shown 
in  mitigation  of  compensatory  as  well  as  exemplary1 
damages.61 

[$  1209]  7.  Duty  to  Prevent  or  Reduce  Damages. 
The  general  rule  that  a  person  who  is  injured 
through  the  wrong  of  another  should  use  all  rea- 
sonable means  to  minimize  the  loss62  applies  to  a 
passenger  who  is  wrongfully  ejected  from  a  train 
or  car.  It  has  been  held  that  a  passenger  has  no 
right  even  where  the  ejection  is  wrongful  unneces- 
sarily to  resist  and  thereby  bring  on  himself  the 
exercise  of  force  resulting  in  personal  injury,  and 
that  for  injuries  thus  suffered,  unless  they  were  un- 
necessarily or  maliciously  inflicted,  there  can  be  no 
recovery.6*  In  some  cases  it  has  been  held  that  it 
is  the  duty  of  the  passenger  even  where  there  is  no 
ground  for  ejection  for  nonpayment  of  fare  to  pay 
whatever  additional  fare  is  demanded,  and  thereby 
limit  himself  to  a  recovery  of  the  amount  so  un- 
lawfully exacted.65    But  on  the  other  hand  it  has 

having  to  walk  two  or  three  miles,  he 
was  entitled  to  only  nominal  dam- 
ages. Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta,  21  111.  188,   74  AmD  96. 

59.  Mahoning  Valley  R.  Co.  v.  De 
Pascale,  70  Oh.  St.  179,  71  NB  633,  65 
LRA  860,  1  AnnCas  896. 

60.  Mahoning  Valley  R  CO.  v.  De 
Pascale,  70  Oh.  St.  179,  71  NE  633,  86 
LRA  860,  1  AnnCas  896. 

61.  Texas,  etc.,  R.  Co.  v.  McAllis- 
ter, (Tex.  Civ.  A.)  183  SW  82. 

63.     See  Damages  [13  Cyc  71]. 

63.  Clare  v.  Northwestern  Pac.  R 
Co.,  (Cal.  A.)  131  P  323:  Galveston, 
etc.,  R.  Co.  v.  Scott,  84  Tex.  Civ.  A. 
"601,  79   SW  642. 


been  held  that,  where  his  ticket  or  lawful  fare  is 
wrongfully  rejected,  he  need  not  minimis  his  dam- 
ages by  paying  fare  illegally  demanded.66 

[§  1210]  8.  Exemplary  Damages.97  In  some  juris- 
dictions it  is  held  that  a  carrier,  such  'as  a  railroad 
or  street  railroad  company,  is  not  liable  in  exem- 
plary damages  for  the  willful  or  malicious  acts  of 
its  employees  in  ejecting  a  passenger  from  its  train 
or  car,  unless  it  participated  in,  previously  author- 
ized, or  subsequently  ratified  such  acts.68  But  the 
doctrine  that  a  master  is  not  liable  for  the  willful 
and  malicious  acts  of  the  employee,  even  though 
within  the  scope  or  course  of  his  employment,  is 
generally  discarded,  and  with  it  the  doctrine  that 
a  corporation  cannot  be  rendered  liable  for  exem- 
plary damages  by  reason  of  its  employee's  acts,  and 
the  generally  recognized  rule  is  that  the  carrier 
may  be  mulcted  in  exemplary  damages  for  the 
wrongful  acts  of  its  employee  in  ejecting  a  passenger 
from  a  train,  where  such  act  is  within  the  scope  or 
course  of  the  employee's  employment,  in  all  eases 
where  natural  persons. acting  for  themselves  would 
be  liable  for  such  damages.      And  in  a  great  nam- 


Duty  to  prevent  or  reduce  damages 
generally  see  Damages  [13  Cyc  71]. 

64.  111. — Pennsylvania  R.  Co.  v. 
Connell,  112  111.  295,  54  AmR  238; 
Chicago,  etc.,  R.  Co.  v.  Griffin,  68  111. 
499. 

Kan. — Arnold  v.  Atchison,  etc.,  R. 
Co.,  81   Kan.  400,   105  P  641. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  115  NW  395, 
123  AmSR  341. 

N.  T. — Cullen  v.  New  York,  etc.,  R. 
Co.,  68  App.  Div.  269,  74  NYS  209. 

Or. — Peabody  v.  Oregon  R,  etc., 
Co.,  21  Or.  121,  26  P  1063.  12  LRA 
823  and  note. 

fa]  "The  damage*  which  he  Is 
entitled  to  recover  for  the  wrongful 
expulsion  are  such  only  as  result 
from  being  required  to  leave  the  car, 
and  cannot  be  enhanced  by  his  own 
conduct,  which  results  in  an  assault, 
with  its  resulting  injuries  and  humil- 
iation. This  is  but  the  application 
of  the  well-established  rule  that  It  is 
the  duty  of  a  person  who  finds  that 
he  has  been  wronged  to  use  all  rea- 
sonable means  to  arrest  the  loss." 
Morrill  v.  Minneapolis  St.  R.  Co..  103 
Minn.  362.  386,  116  NW  395.  123  Am 
SR  341. 

Musi  stance   generally   see   supra   ( 

66.  Hall  v.  Memphis,  etc.,  R.  Co., 
16  Fed.  57;  Van  Dusan  v.  Grand 
Trunk  R.  Co.,  97  Mich.  439,  56  NW 
848.  37  AmSR  354. 

Payment  of  fare  to  prevent  election 
see  generally  supra  ft  1187-1189. 

66.  U.  S. — Pennsylvania  Co.  v. 
Lenhart,  120-  Fed.  61,  56  CCA  467. 

Ind. — Jeffersonvllle  R.  Co.  v. 
Rogers,  28  Ind.  1,  92  AmD  276;  Lake 
Erie,  etc..  R.  Co.  v.  Arnold,  8  Lid.  A. 
297.   34   NE  742. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co..   144   Mo.   A.    262,   128   SW  799. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
WiBeman,  (Civ.  A.)  136  SW  793; 
Gulf,  etc.,  R.  Co.  v.  Dyer.  43  Tex. 
Civ.  A.  93,  95  SW  12;  Gulf,  etc.,  R. 
Co.  v.  Copeland,  17  Tex.  Civ.  A.  55,  42 
SW   239. 


Wis. — Yorton  v.  Milwaukee,  etc., 
R.  Co.,  62  Wis.  367,  21  NW  616,  28 
NW  401. 

[a]  Whore  a  passenger  la  elected 
from  a  car  after  tendering  lawful 
money  which  is  refused  in  good  faith 
on  the  claim  that  it  is  counterfeit, 
in  an  action  for  the  ejection  it  is 
proper  to  refuse  an  instruction  that, 
if  by  paying  other  money  or  leaving 
the  car  he  could  avoid  the  mortifica- 
tion of  a  public  ejection,  he  subjects 
himself  to  the  mortification,  and  it 
is  not  to  be  considered  in  estimating 
the  damages  for  the  ejection.  Breen 
v.  St.  Louis  Transit  Co..  108  Mo.  A. 
443.  83  SW  998. 

Payment  of  fare  to  prevent  ejec- 
tion   see    generally    supra    If    1187- 

67*.    exemplary  damages: 
Generally  see  Damages  [13  Cyc  105]. 
For  breach  of  contract  of  transporta- 
tion generally  see  Infra  |  1281. 
For  personal  Injuries  in  general  see 

infra  ft  1396-1398.  p 

68.  U.  S. — Lake  Shore,  etc.,  R.  Co. 
v.  Prentice,  147  U.  S.  101,  13  SCt  261, 
37  L.  ed.  97:  Pittsburgh,  etc.,  R.  Co. 
v.  Russ.  67  Fed.  822,  8  CCA  697. 

Cal. — Turner  v.  North  Beach,  etc., 
R  Co.,  34  Cal.  694. 

Colo. — Rlstine  v.  Blocker,  15  Colo. 
A.  224,  61   P   486. 

N.  J. — Peterson  v.  Middlesex,  etc., 
Tract.  Co.,  71  N.  J.  L.  296,  69  A  456. 

Or. — Sullivan  v.  Oregon  R.,  etc., 
Co.,  12  Or.  392,  7  P  508,  63  AmR  364. 

R.  I. — Hagan  v.  Providence,  etc., 
R  Co.,  3  rTi.  88,  62  AmD  377. 

Tex. — Hays  v.  Houston,  etc.,  R. 
Co.,  46  Tex.  272;  Denlson,  etc,  R. 
Co.  v.  Randell,  29  Tex.  Civ.  A.  460, 
69  SW  1013;  International,  etc.,  R. 
Co.  v.  Miller,  9  Tex.  Civ.  A.  104,  28 
SW  233. 

Va. — Norfolk,  etc.,  R  Co.  v.  Neely, 
91  Va.  539.  22  SE  367;  Norfolk,  etc., 
R  Co.  v.  Anderson,  90  Va.  1,  17  SE 
767,  44  AmSR  884;  Richmond,  etc., 
R.  Co.  v.  Ashby,  79  Va.  130,  62  AmR 
620. 

Wis. — Vassau  v.  Madison  Electric 
R.  Co..  106  Wis.  301,  82  NW  152: 
Robinson  v.  Superior  Rapid  Transit 
R.  Co.,  94  Wis.  345,  68  NW  961,  59 
AmSR  897,  34  LRA  206;  Hinckley  v. 
Chicago,  etc.,  R.  Co.,  38  Wis.  194; 
Milwaukee,  etc.,  R.  Co.  v.  Finney,  10 
Wis.   388. 

See  also  infra  5   1398. 

[a]  BatUcation. — ( l )  Where  plain- 
tiff having  paid  his  street  car  fare 
with  a  genuine  coin  which  defend- 
ant's conductor  claimed  was  a  coun- 
terfeit refused  to  pay  with  other 
money,  and  was  put  off  the  car  by 
the  conductor,  and  thereafter  defend- 
ant's superintendent  told  plaintiff 
that  defendant  would  stand  by  any- 


thing the  conductor  had  done,  and 
that  he  had  a  right  to  put  plaintiff 
off,  the  jury  were  not  warranted  in 
finding  that  the  superintendent  rati- 
fied any  malicious  or  Insulting  con- 
duct on  the  part  of  the  conductor, 
so  as  to  render  defendant  liable  for 
punitive  damages.  Vassau  v.  Madi- 
son Electric  R.  Co.,  106  Wis.  801.  it 
NW  152.  (2)  Instructions  to  con- 
ductors to  use  diligence  to  prevent 
Improper  use  of  mileage  tickets, 
coupled  with  the  fact  that  the  gen- 
eral ticket  agent  of  the  company  was 
present  on  the  car  and  assented  to 
the  conductor's  action,  it  not  appear- 
ing that  he  had  any  authority  over 
the  conductor,  were  not  sufficient  to 
constitute  ratification  by  the  com- 
pany of  a  conductor's  wanton  and 
malicious  conduct  in  unlawfully 
ejecting  a  passenger  who  was  travel- 
ing on  a  mileage  ticket.  Pittsburgh, 
etc.,  R.  Co.  v.  Russ,  57  Fed.  823.  6 
CCA  697. 

[b]  metaining  servant  as  ratUoa- 
tlon. — Where  the  carrier's  servant 
wantonly  assaults  the  passenger  In 
removing  him  from  the  car,  and  the 
carrier  after  knowledge  thereof  re- 
tains the  servant  In  his  employment 
it  ratifies  the  act  and  is  liable  to 
punitive  damages.  Tanger  v.  South- 
west Mlssourf  Electric  R.  Co.,  K 
Mo.  A.  28;  Bass  v.  Chicago,  etc,  R. 
Co..  42  Wis.  654.  24  AmR  437. 

69.  Ala. — Louisville,  etc,  R  Co. 
v.  Whitman.  79  Ala.  328. 

Ark. — Little  Rock  R,  etc,  Co.  v. 
Dobbins.  78  Ark.  563,   96   SW  788. 

Ind. — JefTersonville  R  Co.  v. 
Rogers,  28  Ind.  1.  92  AmD   276. 

Nev. — Forrester  v.  Southern  Pac 
Co..  36  Nev.  247,  134  P  753,  136  P  795, 
48  LRANS  1  and  note. 

Oh. — Atlantic,  etc.,  R.  Co.  v.  Dunn, 
19  Oh.  St,  162,  2  AmR  382. 

S.  C. — Smith  v.  Southern  R.  Co..  81 
S.  C.  421.  70  SE  1057.  34  LRANS 
708. 

[a]  Msoussloa  of  rule*— "If  ex- 
emplary damages  are  allowable  at 
all,  there  is  no  good  reason  why.  if 
warranted  by  statute,  and  there  is 
wantonness,  oppression,  and  hard- 
ship, they  should  not  be  recoverable 
In,  an  action  for  the  tortious  breach 
of  a  contract,  or  in  a  case  where  tie 
passenger  has  bought  a  ticket  or  paid 
his  fare,  and  is  Injured  by  failure  of 
the  company  to  keep  its  contract  of 
carriage,  as  well  as  if  he  were  in- 
jured by  a  tort  in  no  way  connected 
with  the  breach  of  a  contract,  or 
were  expelled  from  the  train  with 
undue  force,  or  under  unwarrantable 
circumstances,  when  the  company  had 
a  right  to  eject  him  for  nonpayment 
of  fare.  Under  our  statutes  such  an 
action  brought  by  the  person  Injured 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ber  of  cases  in  which  recovery  has  been  sought 
against  carriers  for  wrongful  ejection,  exemplary 
damages  have  been  allowed  where  it  has  been  shown 


that  the  act  was  accompanied  with  malice,  wanton-i 
ness,  or  gross  negligence;70  and  although  the  ejeor 
tion  is  lawful,  if  unnecessary  violence  is  willfully 


and  based  on  contract  survives.  The 
damage  resulted  from  the  failure  of 
the  company  to  perform  Its  duty  and 
keep  Its  contract,  and  if  exemplary 
damages  are  allowable,  against  public 
carriers  as  a  warning;  or  punishment, 
and  to  prevent  a  repetition  of  prac- 
tices injurious  to  people  traveling, 
they  should  be  allowed  under  our 
statute  for  a  wanton  and  oppressive 
breach  of  carriage,  and  to  prevent 
railroad  companies  from  ejecting  pas- 
sengers who  are  entitled  to  transpor- 
tation." Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247.  274.  134  P  763,  136 
P  70S.  48  LRANS  1. 

[b]  XUustrationa.— (1)  Punitive 
damages  have  been  allowed  for  the 
wrongful  ejection  by  a  carrier  of  a 
passenger,  or  for  compelling  him  to 
pay  money  under  threat  of  wrongful 
ejection.  Smith  v.  Southern  R.  Co., 
88  S.  C.  421.  70  SE  1067,  34  LRANS 
708.  (2)  A  traction  company  Is  lia- 
ble in  punitive  damages  for  the  ejec- 
tion of  a  passenger  by  a  conductor 
in  a  willful  and  malicious  manner, 
as  a  corporation  Is  liable  in  punitive 
damages  for  the  act  of  an  employee 
under  circumstances  which  would 
render  a  natural  person  liable  in  the 
same  way  if  the  same  acts  were  com- 
mitted by  him  acting  for  himself. 
Scioto  Valley  Tract.  Co.  v.  Craybill. 
29  Oh.  Cir.  Ct.  95. 

TO.  U.  S.— Gallena  v.  Hot  Springs 
R.  Co.,  13  Fed.  118,  4  McCrary  871. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Lee.  163  Ala.  186,  46  S  164;  Louis- 
ville, etc.,  R.  Co.  v.  BIsell,  131  Ala. 
429.  20  S  777;  Louisville,  etc.,  R.  Co. 
v.  Mason,  10  Ala,  A.  263,  64  S  164. 

Ark. — St.  Louis,  etc.,  R.  Co.  ▼. 
Woodruff,  89  Ark.  9,  116  8W  953;  St. 
Louis,  etc.,  R.  Co.  v.  Hynott.  83  Ark. 
6,  102  SW  380;  Little  Rock  R.,  etc, 
Co.  v.  Dobbins,  78  Ark.  663,  95  SW 
788;  St  Louis,  etc.,  R.  Co.  v.  Davis, 
66  Ark.  51,  19  SW  107. 

Cal. — Gorman  v.  Southern  Pac.  R. 
Co.,  97  Cal.  1,  31  P  1112,  83  AmSR 
167. 

Conn. — Dalton  v.  Beers,  38  Conn. 
629. 

Del.— Whlttington  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563. 

Go. — Atlanta,  etc.,  R.  Co.  v.  Potts, 
128  Oa.  397,  67  SE  686;  Seaboard  Air- 
Line  R.  Co.  v.  O'Quin,  124  Ga.  357, 
62  SE  427,  2  LRANS  472;  Southern  R. 
Co.  v.  Walton,  39  SE  897;  Southern 
■  R.  Co.  v.  Wood,  114  Ga.  140.  39  SE 
894,  55  LRA  536;  Georgia  R.,  etc.,  Co. 
v.  Dougherty,  86  Ga.  744,  12  SE  747, 
22  AmSR  499;  Georgia  R.  Co.  v.  Olds, 
77  Ga.  673;  Atlanta,  etc.,  R.  Co.  v. 
Condor,  75  Ga.  61;  Georgia  R.  Co.  v. 
Homer,  73  Ga.  261;  Western,  etc.,  R. 
Co.  v.  Turner.  72  Ga.  292;  Georgia  R., 
etc..  Co.  v.  Davis,  6  Ga.  A.  646,  66  SE 
785. 

111. — Chicago,  etc.,  R.  Co.  v.  Bryan, 
90  111.  126;  McCauley  v.  Chicago  City 
R.  Co.,  163  111.  A.  176:  Illinois  Cent. 
R.  Co.  v.  Black,  122  111.  A.  439;  Lake 
Erie,  etc.,  R.  Co.  v.  Christison,  89  111. 
A.  495. 

Ind. — Citizens'  St  R.  Co.  v.  Wil- 
loeby,  134  Ind.  663,  33  NE  627:  Louis- 
ville, etc..  R.  Co.  y.  Wolfe,  128  Ind. 
347.  27  NE  606,  26  AmSR  436;  Louis- 
ville, etc.,  R.  Co.  v.  Goben,  15  Ind. 
A.   123,  42  NE  1116,  43  NE  890. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little.  66  Kan.  378,  71  P  820,  97  Am 
SR  376,  61  LRA  122;  Union  Pac.  R. 
Co.  v.  Mitchell,  56  Kan.  324,  43  P  244; 
Southern  Kansas  R.  Co.  v.  Rice,  3S 
Kan.  398,  16  P  817,  5  AmSR  766;  Kan- 
sas Pac.  R  Co.  v.  Kessler,  18  Kan. 
523;  Atchison,  etc.,  R.  Co.  v.  Long,  5 
Kan.  A.  644.  47  P  993. 

Ky. — Southern  R.-Co.  v.  Thurman, 
121  Ky.  716.  90  SW  240.  28  KyL  699, 
979,  2  LRANS  1108;  Lexington  R.  Co. 
v.  O'Brien.  84  SW  1170,  27  KyL  336; 
Louisville,  etc.,  R.  Co.  v.  Joplln,  55 
SW  206.  21  KyL  1380;  Louisville,  etc.. 
R.  Co.  v.  Wilkinson,  15  KyL  92;  Cin- 
cinnati, etc.,  R.  Co.  v.  Barkley,  13 
KyL  331;  Louisville,  efas..  R.  Co.  v. 
Ferrell.  7  KyL  607. 


Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43.  80  A  688;  Phila- 
delphia, etc.,  R.  Co.  v.  Hoefllch.  62 
Md.  300,  50  AmR  223;  Baltimore,  etc, 
Turnp.  Road  v.  Boone,  46  Md.  344. 

Mich. — Lucas  v.  Michigan  Cent  R. 
Co.,  98  Mich.  1,  56  NW  1039,  39  AmSR 
517. 

Miss. — Williams  v.  Southern  R.  Co., 
107  Miss.  99,  64  S  969;  Illinois  Cent 
R.  Co.  v.  Reld,  93  Miss.  458,  46  S  146, 
17  LRANS  344;  Illinois  Cent.  R.  Co. 
v.  Gortikov,  90  Miss.  787,  45  S  363, 
122  AmSR  324,  14  LRANS  464;  South- 
ern Light,  etc.,  Co.  v.  Compton,  86 
Miss.  269.  38  S  629;  Louisville,  etc., 
R.  Co.  v.  Maybin,  66  Miss.  83,  6  S  401. 

Mo. — Harkless  v.  Chicago,  etc.,  R. 
Co.,  151  Mo.  A.  463,  182  SW  29  (forci- 
ble ejection  from  train  in  motion); 
Short  v.  St.  Louis,  etc.,  R.  Co.,  160 
Mo.  A.  369,  130  SW  488:  Marcum  v. 
Missouri,  etc.,  R.  Co.,  139  Mo.  A.  217, 
122  SW  1148;  Leyser  v.  Chicago,  etc., 
R.  Co.,  138  Mo.  A.  34,  119  SW  1068; 
Bolles  v.  Kansas  City  Southern  R. 
Co.,  134  Mo.  A.  696,  115  SW  459;  Har- 
less  v.  Southwest  Missouri  Electric 
R.  Co.,  123  Mo.  A.  22,  99  SW  793; 
Williams  v.  St.  Louis,  etc.,  R  Co., 
119  Mo.  A.  663,  96  SW  307  (unpro- 
voked assault) :  Madigan  v.  St.  Louis 
Transit  Co.,  117  Mo.  A.  118,  93  SW 
316;  Osteryoung  v.  St  Louis  Transit 
Co.,  108  Mo.  A.  703,  84  SW  179; 
Berger  v.  Chicago,  etc.,  R.  Co.,  97  Mo. 
A.  127,  71  SW  102;  Evans  v.  St.  Louis, 
etc.,  R.  Co.,  11  Mo.  A.  463.  Compare 
Tanger  v.  Southwest  Missouri  Elec- 
tric R.  Co.,  85  Mo.  A.  28;  Rouse  v. 
Metropolitan  St.  R.  Co.,  41  Mo.  A.  298 
(both  of  which  held  that  the  willful 
or  malicious  acts  should  be  author- 
ised or  ratified  in  order  to  warrant 
exemplary  damages). 

Nev. — Forrester  v.  Southern  Pac. 
Co.,  36  Nev.  247.  134  P  753.  136  P 
70S,  48  LRANS  1  and  note;  Quigley 
v.  Central  Pac.  R.  Co.,  11  Nev.  360. 

N.  Y. — Parker  v.  Long  Island  R. 
Co.,  13  Hun  319. 

N.  C. — Dorsett  ▼.  Atlantic  Coast 
Line  R.  Co.,  156  N.  C.  439,  72  SE  491: 
Parrott  v.  Atlantic,  etc.,  R.  Co.,  140 
N.  C.  546,  53  SE  432. 

Oh. — Ann  Arbor  R.  Co.  v.  Amos,  86 
Oh.  St.  300,  97  NE  978,  43  LRANS 
587;  Scioto  Valley  Tract  Co.  v.  Cray- 
bill,  29  Oh.  Cir.  Ct  96;  Pittsburg,  etc, 
ft.  Co.  v.  Ensign,  10  Oh.  Cir.  Ct.  21. 
6  Oh.  Cir.  Dec.  616. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Rosenzwelg,  113  Pa.  519,  6  A  645. 

S.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,  48  SE  97;  Kibler  v. 
Southern  R.  Co.,  64  S.  C.  242,  41  SE 
977;  Spellman  v.  Richmond,  etc.,  R. 
Co.,  35  S.  C.  475,  14  SE  947,  28  AmSR 
858-  Hall  v.  South  Carolina  R.  Co.,  28 
S.  C.  261,  5  SE  623;  Palmer  v.  Char- 
lotte, etc.,  R.  Co.,  3  S.  C.  580.  16  AmR 
760. 

Tenn. — Choctaw,  etc.,  R.  Co.  v.  Hill, 
110  Tenn.  396,  76  SW  963;  Nashville 
St.  R.  Co.  v.  Griffin,  104  Tenn.  81.  57 
SW  153,  49  LRA  451;  Louisville,  etc., 
R.  Co.  v.  Fleming,  14  Lea  128;  Louis- 
ville, etc,  R.  Co.  v.  Garrett,  8  Lea 
438,  41  AmR  640. 

Wis. — Di  Benedetto  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  149  Wis.  666,  136 
NW  282. 

See  also  Damages  [13  Cyc  105]. 

[a]  Other  expression*  of  rule*— 
(1)  It  is  only  in  cases  of  moral 
wrong,  recklessness,  or  malice,  that 
the  exceptional  rule  of  public  policy 
which  allows  exemplary  damages  ap- 
plies. Parker  v.  Long  Island  R.  Co., 
13  Hun  (N.  Y.)  319.  (2)  Where  the 
wrongful  act  is  done  from  a  bad  mo- 
tive, or  so  recklessly  as  to  imply  a 
disregard  of  social  obligations,  or 
where  there  is  negligence  so  gross  as 
to  be  equivalent  to  positive  miscon- 
duct, exemplary  damages  may  be 
awarded.  Louisville,  etc.,  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.O  128.  (3) 
"When  there  is  an  element  either  of 
fraud,  malice,  such  a  degree  of  negli- 
gence as  indicates  a  reckless  Indiffer- 
ence to  consequences,  oppression,  in- 


sult, rudeness,  caprice,  wilfulness,  or 
other  causes  of  aggravation  in  the 
act  or  omission  causing  the  injury," 

?unitlve  damages  may  be  awarded/by 
he  Jury.     Holmes  v.  Carolina  Cent, 
R.  Co.,  94  N.  C.  818,  323."  ' 

tb]  "The  decisions  generally  hold 
that  the  principal  or  master  Is  liable 
In  exemplary  damages  for  the  wrong- 
ful, wanton,  and  oppressive  acts  of 
the  agent  or  servant  when  acting 
within  the  scope  of  his  employment, 
although  not  authorized  or  ratified.  . 
Forrester  v.  Southern  'Pac.  Co.,  36 
Nev.  247,  284,  134  P  763,  136  P  705, 
48  LRANS  1  and  note  (reviewing  au- 
thorities). 

[c]    XUnstrations . — Punitive  or  ex- 
emplary damages  may  be  recovered: 

(1)  Where  a  passenger  is  without 
justification  forcibly  expelled  from  a 
train  by  the  railroad  employees.  Sea- 
board Air-Line  R.  Co.  v.  O'Quin,  124 
Ga.    367,   52   SE   427,    2   LRANS    472, 

(2)  Where  a  street  car  conductor 
wrongfully  ejects  a  passenger  from 
his  car  without  justification,  excuse, 
or  explanation,  and  in  willful  disre- 
gard of  the  passenger's  rights  aa 
evidenced  by  a  proper  transfer  ticket, 
although  no  actual  force  is  used. 
Sommerfleld  v.  St  Louis  Transit  CO., 
108  Mo.  A.  718,  84  SW  172.  (3) 
Where  trainmen  in  removing  a  pas- 
senger from  the  train  for  the  non- 
payment of  fare  act  in  a  willful  and 
malicious  manner,  or  with  a  wanton 
disregard  of  the  passenger's  rights. 
Kiley  v.  Chicago  City  R  Co.,  96 
111.  A.  276  [aff  189  111.  384,  59 
NE  794,  82  AmSR  460,  52  LRA 
626].  (4)  Where  a  passenger  holds  a 
ticket  entitling  him  to  remain  on  the 
train,  and  the  servants  are  grossly 
negligent  in  the  examination  of  the 
ticket  and  in  ejecting  him.  Atchison, 
etc.,  R.  Co.  v.  Long,  5  Kan.  A.  644,  47 
P  993.  (5)  Where  a  female  pas, 
senger  is  ejected  in  a  rough,  forcible, 
and  insulting  manner.  Louisville, 
etc.,  R.  Co.  v.  Fowler,  107  SW  703, 
32  KyL  1021;  Ann  Arbor  R.  Co.  v, 
Amos.  85  Oh.  St  300,  97  NE  978,  43 
LRANS  687.  •  (6)  Where  a  female 
passenger  Is  rudely  ejected  from  a 
street  car  by  the  conductor  and  com- 
pelled to  walk  some  distance  In  the 
mud,  because  of  her  refusal  to  com- 

?>ly  with  an  unwarranted  demand  of 
he  conductor  that  she  -  change  her 
seat  in  the  car.  Southern  Light,  etc, 
Co.  v.  Compton,  86  Miss.  269,  38  3 
629.  (7)  Where  a  passenger  is  forci- 
bly jerked  from  the  train  and  then 
held  and  restrained  of  his  liberty. 
Choctaw,  etc,  R.  Co.  v.  Hill,  110  Tenn. 
396,  76  SW  963.  (8)  Where  a  car- 
rier's servant  in  wrongfully  ejecting 
a  person  handles  him  in  a  rough  man- 
ner, and  kicks  and  curses  him  as  he.  is 
ejected  from  the  car,  and  the  flag- 
man jerks  him  from  the  train,  so 
that  he  is  badly  bruised  by  the  fall. 
Louisville,  etc.,  R.  Co.  v.  Cottonglm, 
(Ky.)  119  SW  751.  (9)  Where  a 
brakeman  curses  and  abuses  a  person 
who  has  gone  on  the  steps  of  a  pas- 
senger train  to  go  to  his  destination, 
and  calls  him  a  vile  name  while  as- 
saulting him.  Adams  v.  St  Louis, 
etc,  R.  Co.,  149  Mo.  A.  278,  130  SW 
48.  (10)  Where  the  conductor  ex- 
hibits a  revolver  unnecessarily  and 
forces  a  passenger  to  Jump  from  a 
moving  train  between  stations  simply 
because  he  refuses  to  pay  fare  ana 
insists  on  being  carried  on  an  excur- 
sion ticket.  Gallena  v.  Hot  Springs 
R  Co.,  13  Fed.  116.  4  McCrary  371. 
(11)  Where  a  passenger  acting  on  the 
belief  that  he  has  failed  to  obtain  his 
ticket  from  the  agent,  while  leaving 
the  train  voluntarily,  is  assaulted  and 


Insulted  by  the  conductor.  Bolles  v. 
Kansas  City  Southern  R.  Co.,  134  Mo. 
A.   696,   115   SW   459.      (12)   Where  a 


passenger  whose  hand-:  were  para- 
lyzed asked  the  conductor  to  search 
his  pocket  for  his  ticket,  end  the  con- 
ductor appeared1  so  to  do  without  find- 
ing it,  and  in  default  of  ticket  or  cash 
fare  put  the  passenger  off  the  train, 
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employed  by  the  carrier's  employees,  the  carrier  will 
be  liable  for  exemplary  as  well  as  actual  damages." 
Exemplary  damages  not  allowed.  But  whether 
the  ejection  is  rightful  or  wrongful,  if  it  is  accom- 
plished without  malice  or  unnecessary  force,  vio- 


lence, or  indignity,  and  with  reasonable  care,  exem- 
plary damages  may  be  refused,"  as  where  a  pas- 
senger is  ejected  through  a  mistake  on  the  part  of 
the  conductor,  without  any  willful  or  intentional 


if  the  conductor  after  yielding  to  the 
request  of  plaintiff  to  put  his  hand 
in  a  designated  pocket  merely  pre- 
tended so  to  do,  or  performed  the  act 
in  so  grossly  negligent  a  manner  as 
to  indicate  a  wanton  and  wicked  pur- 
pose to  disregard  the  rights  of  the 
passenger  or  willfully  to  inflict  on 
him  an  injury.  Louisville,  etc.,  R. 
Co.  v.  Fleming.  14  Lea  (Tenn.)  128. 
<13)  Where  the  carrier  acts  with  un- 
reasonable haste  In  ejecting  a  pas- 
senger who  has  mislaid  her  ticket. 
Williams  v.  Atlantic  Coast  Line  R. 
Co.,  99  S.  C.  397,  83  SE  804. 

[dj  Unlawful  ejection. — (1)  In 
South  Carolina  the  law  allows  puni- 
tive damages  for  an  unlawful  ejec- 
tion of  a  passenger,  and  also  for  com- 
? idling  him  to  pay  money  under 
hreat  of  a  wrongful  ejection.  Smith 
v.  Southern  R.  Co.,  88  S.  C.  421,  70 
SE  1067,  34  LRANS  708;  Tolleson  v. 
Southern  R.  Co.,  88  S.  C.  7,  70  SE 
311;  Chiles  v.  Southern  R.  Co.,  69  S.  C. 
327,  48  SE  252;  Myers  v.  Southern  R. 
Co.,    84   S.    C.    814.    42    SE    S98.      (2) 

Punitive  damages  may  be  awarded 
for  any  intentional  ejection  of  a  per- 
son from  a  passenger  train,  no  mat- 
ter how  slight  the  force  used,  if  such 
ejection  is  unlawful.  Such  an  act  Is 
not  characterized  by  inadvertence  or 
negligence,  but  is  a  willful  Invasion 
of  a  personal  right."  Richardson  v. 
Atlantic  Coast  Line  R.  Co.,  71  S.  C. 
444,  446,  81  SE  261.  But  see  Kibler 
v.  Southern  R.  Co.,  62  S.  C.  252,  40 
SE  666  (holding  that  it  was  error  to 
Instruct  that  '"the  intentional  doing 
of  an  unlawful  act  would  be  con- 
strued malicious,"  and  entitle  plain- 
tiff to  punitive  damages). 

[e]  Force  and  deliberation  of  ejec- 
tion not  the  teat. — The  force  and  de- 
liberation with  which  the  wrongful 
act  is  done  are  not  necessarily  the 
tests  by  which  the  question  of  puni- 
tive damages  Is  to  be  determined.  On 
the  contrary,  to  entitle  to  such  dam- 
ages there  must  be  an  element  of 
fraud,  or  malice,  or  evil  Intent,  or  op- 
pression entering  Into  and  forming  a 
part  of-  the  wrongful  act  It  is  the 
evil  motive  or  intention  that  is  the 

round  for  punitive  damages.  Phila- 
Jelphla,  etc.,  R.  Co.  v.  Hoeflich,  62 
Md.  300.  60  AmR  223. 
•  [fl  BJeotlon  before  reaching  dea- 
ttmattoxv—n)  A  passenger  may  re- 
cover punitive  damages  for  ejection 
from  a  railroad  train  at  the  last  stop 
before  reaching  his  destination  which 
was  not  a  regular  stop,  where  he 
acted  In  good  faith  under  a  special 
contract  made  by  the  carrier's  agent 
entitling  him  to  have  the  train  stop 
at  his  destination,  and  the  carrier's 
employees  conformed  to  the  contract 
until  the  last  conductor  threw  the 
tickets  In  the  passenger's  lap  after 
having  taken  them  up,  telling  him 
that  he  must  alight,  and  refused  to 
listen  to  any  explanation,  saying,  "I 
have  heard  (hat  before,"  and  where  a 
train  master  who  was  on  the  train  re- 
fused to  have  the  train  stopped  at  the 
fassenger's  destination,  although  au- 
horized  so  to  do,  It  appearing  that 
the  train  had  frequently  been  stopped 
there  with  and  without  orders  %o  dis- 
charge passengers.  Illinois  Cent.  R. 
Co.  v.  Reid.  93  Miss.  458,  46  S  146,  17 
LRANS  344.  (2)  Where  plaintiff 
with  his  wife  boarded  defendant's 
train  not  knowing  that  It  did  not  stop 
at  the  station  called  for  by  his 
tickets,  and  the  conductor  addressed 
him  in  a  loud  tone  which  called  the 
attention  of  the  other  passengers 
thereto  and  brought  plaintiff  under 
suspicion  as  a  wrongdoer,  and  put 
him  off  one-half  mile  from  his  sta- 
tion, he  was  entitled  to  punitive  dam- 
ages. Dlstler  v.  Missouri  Pac.  R.  Co., 
163   Mo.  A.   674.   147  SW  518. 

[g]     Aot  not  punishable  as  orlme. 


I, 


— Where  an  offense  for  which  the 
civil  -  liability  of  the  offender  is 
sought  to  be  enforced  is  not  punish- 
able by  the  criminal  law,  as  in  the 
case  of  an  unlawful  ejection  of  a 
passenger  from  a  train  by  the  car- 
rier's conductor,  and  malice  or  op- 
pression weigh  In  the  controversy, 
exemplary  or  vindictive  damages 
may  be  assessed.  Louisville,  etc., 
R.  Co.  v.  Wolfe.  128  Ind.  347,  37  NE 
606,  25  AmSR  436. 

[hi  Bvidenoe  of  malloloas  Intent. 
—Where  a  passenger  Is  unlawfully 
expelled  from  a  train,  physical  in- 
juries. Insults  by  word  or  act,  per- 
sonal indignities,  actual  violence  or 
unnecessary  force,  making  an  Im- 
proper or  unseemly  demonstration, 
calling  for  assistance  when  It  was 
manifestly  not  needed  and  the  only 
effect  of  It  would  be  to  mortify  and 
humiliate  the  passenger,  and  many 
other  things  of  like  character  may 
and  should  increase  the  damages; 
but  the  wrongful  ejection  of  a  pas- 
senger Is  not  aggravated  by  the  fact 
that  the  conductor  called  on  a  col- 
ored train  hand  for  assistance  in 
making  the  election.  Central  R.,  etc^, 
Co.  v.  Strickland,  90  Ga.  662.  16  SE 
352. 

[1]  Unlawful  Instructions  to  con- 
ductors.— Where  a  passenger  Is  un- 
lawfully ejected  from  a  train,  under 
instructions  given  by  the  company 
to  its  conductors  to  put  off  pas- 
sengers not  holding  tickets,  who  in 
good  faith  have  endeavored  to  pro- 
cure them  but  could  not  do  so  on 
account  of  the  negligence  of  the  com- 
pany's ticket  agents,  and  such  in- 
structions are  known  to  the  princi- 
pal officers  of  the  company  to  be  un- 
lawful, exemplary  damages  may  be 
Imposed  in  an  action  by  the  ejected 
passenger  against  the  company.  Illi- 
nois Cent.  R.  Co.  v.  Cunningham,  67 
111.  316;  Illinois  Cent.  R.  Co.  v.  John- 
son,  67  111.  312. 

71.  Alabama  Great  Southern  R. 
Co.  v.  Praxier,  93  Ala.  46,  9  S  303, 
30  AmSR  28;  Philadelphia,  etc..  R. 
Co.  v.  Larkln,  47  Md.  155.  2«  AmR 
442;  Tomllnson  v.  Wilmington,  etc., 
R.  Co.,  107  N.  C.  827,  12  SE  138: 
Rose  v.  Wilmington,  etc.,  R.  Co.,  106 
N.  C.  168.  11  SE  526.  See  also  cases 
supra  note  70. 

7ft,  Ark. — 6t.  Louis,  etc,  R  Co.  T. 
Baty,  88  Ark.  282,  114  SW  218;  Lit- 
tle Rock  Tract.,  etc.,  Co.  v.  Winn,  76 
Ark.  629,   87  SW  1025. 

111. — Toledo,  etc.,  R  Co.  v.  Patter- 
son. 63  111.  304;  Chicago,  etc.,  R.  Co. 
v.  Parks,  13  111.  460,  68  AmD  662. 

Iowa. — Fitzgerald  v.  Chicago,  etc., 
R.  Co.,  60  Iowa  79. 

Kan. — Schwartz  v.  Missouri,  etc., 
R.  Co..  83  Kan.  30,  109  P  767;  Atchi- 
son, etc.,  R.  Co.  v.  Lamoreux,  5  Kan. 
A.  813,  49  P  152. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Cundiff.  166  Ky.  594,  179  SW  616, 
AnnCasl916C  613;  Selsor  v.  Chesa- 
peake, etc.,  R.  Co..  148  Ky.  39,  146 
SW  1133;  Louisville,  etc.,  R.  Co.  v. 
Scott.  141  Ky.  588.  133  SW  800,  34 
LRANS  206,  AnnCasl912C  647; 
Southern  R.  Co.  v.  Hawkins,  121  Ky. 
416.  89  SW  258,  28  KyL  864;  Louis- 
ville, etc.,  R.  Co.  v.  Sanders,  8  Ky. 
Op.  568. 

La. — Bowers  v.  Kansas  City  South- 
ern R  Co.,  131  La.  915,  60  S  616. 

Minn.— Pine  v.  St.  Paul  City  R. 
Co.,  60  Minn.  144.  52  NW  892,  16 
LRA  347:  Hoffman  v.  Northern  Pac. 
R.  Co.,  45  Minn.  63,  47  NW  312. 

Miss. — St.  Louis,  etc.,  R.  Co.  v. 
Roane,  93  Miss.  7,  46  S  711;  Forsee 
v.  Alabama  Great  Southern  R.  Co., 
63   Miss.  66.  56  AmR  801. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Brown  v.  Missouri, 
etc..  R.  Co.,  64  Mo.  636;  Maloy  v.  St. 
Louis,  etc.,  R.  Co.,  (A.)  178  SW  224. 


N.  Y. — Parker  v.  Long  Island  R. 
Co.,  13  Hun  319. 

N.  C. — Amnions  v.  Southern  R  Co., 
140  N.  C.  196,  52  SE  731;  Allen  y. 
Wilmington,  etc.,  R.  Co..  119  N.  C. 
710.  25  SE  787. 

Oh. — Cincinnati,  etc.,  R.  Co.  v.  Cola, 
29  Oh.  St.  126,  23  AmR  729. 

Pa. — Adams  v.  Beaver  Valley 
Tract.  Co.,  41  Pa.  Super.  403;  Green- 
wood v.  Union  Tract.  Co.,  30  Pa. 
Super.  488. 

S.  C. — Lipman  v.  Atlantic  Coast 
Line  R.  Co..  90  S.  C.  617,  T»  SE  1026. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Turner,  100  Tenn.  213,  47  SW  222,  42 
LRA  140;  Louisville,  etc.,  R.  Co.  v. 
Gulnan,  11  Lea  98,  47  AmR  279. 

Wis. — Di  Benedetto  v.  Milwaukee 
Electric  R„  etc.,  Co.,  149  "Wis.  at. 
136  NW  282;  Vassau  v.  Madison  Elec- 
tric R.  Co..  106  Wis.  301.  82  NW  152; 
Patry  v.  Chicago,  etc.,  R.  Co.,  77  Wis. 
218,  46  NW  66. 

[a]  Stastzatlona. — Punitive  or  ex- 
emplary damages  cannot  be  recov- 
ered: (1)  Where  a  conductor,  having 
In  the  line  of  his  duty  a  right  to  re- 
quire a  passenger  to  leave  the  train, 
tells  her  to  get  off,  and  she  says  she 
does  not  Intend  to  get  off  and  will 
make  him  pay  for  putting  her  off. 
and  he  merely  says  that  Is  all  right, 
and  pushes  her  down  the  steps. 
Louisville,  etc.,  R  Co.  v.  Scott,  141 
Ky.  638,  133  SW  800,  84  LRANS  206, 
AnnCasl912C  647.  (2)  Where  the 
conductor  returned  the  passenger's 
ticket,  saying  that  he  would  not  stop 
at  her  destination,  but  would  put  her 
off  at  an  Intermediate  point,  and 
as  they  approached  that  place  he 
picked  up  her  baggage  and  said: 
Tou  get  off  here.  Come  on.  Ton 
have  got  to  get  off."  Louisville,  etc, 
R.  Co.  v.  Summers,  133  Ky.  684.  118 
SW  926.  (3)  Where  the  passenger  Is 
merely  told  by  the  conductor  that  he 
must  get  off  unless  he  pays  the  fare 
demanded,  and  on  the  passenger's  re- 
fusal stops  the  train  about  a  quarter 
of  a  mile  from  a  station,  aVid  the 
passenger  alights  without  anything 
further  being  said.  Amnions  v. 
Southern  R.  Co.,  140  N.  C.  196,  52  SB 
781.  (4)  Where  a  street  railroad  con- 
ductor Improperly  refused  to  accept 
filalntiff*s  transfer  because  It  was  too 
ate,  and  required  plaintiff  to  pay  an- 
other fare  or  leave  the  car,  but  In 
doing  so  the  conductor  acted  in  obedl- 
ance  to  the  rules  of  the  company,  as 
he  understood  them,  and  was  guilty 
of  no  unnecessary  rudeness.  Little 
Rock  Tract.,  etc.,  Co.  v.  Winn.  75 
Ark.  629,  87  SW  1025.  (5)  Where  a 
conductor  refuses  to  accept  a  return 
trip  ticket  because  it  has  expired,  and 
ejects  the  passenger  refusing  to  pay 
fare,  using  no  more  force  than  Is 
necessary,  and  not  being  insulting 
toward  the  passenger,  the  damages 
must  be  confined  to  compensation 
only,  although  the  passenger  relies  on 
a  special  contract  giving  htm  the 
right  to  the  use  of  the  ticket.  Cin- 
cinnati, etc.,  R.  Cot  v.  Carson.  145  Ky. 
81,  140  SW  71.  (6)  "Where  a  pas- 
senger in  a  street  car  after  a  con- 
troversy with  the  conductor  about  th* 
fare  leaves  the  car  voluntarily  at  the 
request  of  the  conductor,  he  will  not 
be  entitled  to  punitive  damages  In  an 
action  for  wrongful  ejection.  If  It  ap- 
pears that  the  conductor  did  nothing 
except  to  give  the  passenger  a  push, 
and  subsequently  commanded  him  to 
leave   the  car   in   a  violent  and  un- 

Ssntlemanly      manner.        Adams     v. 
eaver    Valley    Tract.    Co.,    41    Ps- 
Super.  403. 

fb]  An  Intoxicated  passenger,  (1) 
ejected  from  a  train.  Is  not  entitled 
to  punitive  damages  if  no  unneces- 
sary force  or  misconduct  is  shown. 
Selsor  v.  Chesapeake,  etc.,  R.  Co..  148 
Ky.    39,    145    SW    1138.      (2)    Where, 
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violation  of  the  passenger's  righta.™  Where  the 
ejection  is  due  to  the  fault  of  an  agent  or  prior  con- 
ductor in  not  furnishing  the  passenger  with  proper 
evidence  of  his  right  to  ride,  and  not  to  any  fault 
of  the  conductor  who  ejects  him,  it  has  been  held 
that  exemplary  damages  cannot  be  recovered,7* 
unless  the  ejection  is  accompanied  with  malice  and 
wantonness.  But,  on  the  theory  that  the  ejection 
is  the  proximate  result  of  the  fault  of  such  prior 
agent  or  conductor,  it  has  been  held  that  exemplary 
damages  may  be  recovered,  if  the  fault  of  the  agent 
or  first  conductor  is  found  to  be  grossly  negligent 
or  willful.79  A  passenger  to  whom  a  carrier's  agent 
fraudulently  issues  a  wrong  ticket  cannot  recover 
punitive  damages  for  his  ejection  in  a  state  where 
the   law   allows   no   punitive   damages   under   the 


facts.77  Compelling  a  passenger  to  pay  money  under 
threat  of  a  wrongful  ejection  has  been  held  suffi- 
cient to  entitle  the  passenger  to  exemplary  dam- 
ages,'8 although  there  is  authority  to  the  contrary.7* 
Not  matter  of  right.  Exemplary  damages  are  not 
allowed  as  a  matter  of  right,  but  to  justify  their 
allowance  the  facts  of  vindictiveness  and  malice 
must  expressly  appear.81  It  is  not  essential,  how- 
ever, that  such  malice  be  evidenced  by  the  manner 
in  which  the  act  is  done;  it  may  often  be  inferred 
from  the  nature  of  the  wrong  done  in  view  of  the 
surrounding  circumstances,  as  where  a  passenger  is 
unlawfully  ejected  from  the  train  at  a  time  and 
place  which  greatly  and  unnecessarily  aggravate 
the  wrong."  It  has  been  held  that  such  damages 
cannot    be   recovered    against    the   carrier,   unless 


after  an  intoxicated  person  had 
boarded  a  car  in  violation  of  the  con- 
ductor's orders,  the  conductor  pushed 
him  off  while  the  train  was  moving, 
and  he  was  injured,  the  carrier  was 
responsible,  but  only  for  compensa- 
tory damages  for  the  injury  sus- 
tained, unless  the  conductor  a  conduct 
was  such  as  to  indicate  wantonness 
and  recklessness  Justifying-  punitive 
damages.  Louisville,  etc,  R  Co.  v. 
McNally,  105  8W  124,  SI  KyL  1367. 

[c]  BJeetlon  of  passenger  else- 
whatt  than  at  a  station^— Although 
a  party  who  is  ejected  from  a  car 
elsewhere  than  at  a  station  for  non- 
payment of  fare  sustains  an  injury 
for  which  he  may  bring  an  action,  yet, 
where  there  is  no  improper  conduct 
on  the  part  of  the  agents  of  the  com- 

fiany,  nor  any  peculiar  circumstances 
o  Justify  it.  exemplary  damages  are 
not  to  be  allowed.  Chicago,  etc.,  R. 
Co.  v.  Parks,  18  111.  460,68  AmD  562; 
Chicago,  etc.  R.  Co.  v.  Wilson.  23  111. 
A.  63. 

[d]  Ejection    of.  mala    passenger 


-A  male  passenger 
cannot  recover  punitive  damages,  if 
anything,  for  being  told  in  conform- 
ity to  a  regulation  of  the  company 
to  leave  the  ladles'  car,  where  the 
conductor  without  unnecessary  force 
or  insult  places  his  hand  firmly  but 
gently  on  the  passenger's  shoulder 
and  forces  him  to  move  Into  the 
other  car.  Holmes  v.  Carolina  Cent. 
R  Cc,  S4  N.  C.  818. 

Jo]  BJeotlon  from  train  for  non- 
payment of  extra  train  fare  does  not 
entitle  plaintiff  to  recover  exemplary 
damages,  although  he  was  not  given 
an  opportunity  to  buy  a  ticket  be- 
cause of  the  negligence  of  the  ticket 
agent  in  not  being  at  his  post.  At- 
chison, etc.,  R.  Co.  v.  Lamoreux,  5 
Kan.  A.  813.  49  P  152. 

73.  Cal. — Sloan*  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  820, 
82   LRA  193. 

Colo. — Denver  Tramway  Co.  v. 
Cloud.  6  Colo.  A.  445.  40  P  779. 

Oa. — Georgia  R.,  etc.,  Co.  v.  Eskew. 
86  Oa.  641,  12  SE  1061,  22  AraSR  490. 
Ky. — Louisville,     etc..     R.     Co.     v. 
Champion,  68  SW  143,  24  KyL  87. 

Minn. — Hoffman  v.  Northern  Pac. 
R.  Co.,  45  Minn.  53,  47  NW  312. 

Mo. — Kellett  v.  Chicago,  etc.,  R 
Co..   22  Mo.  A.  356. 

Nev. — Quigley  v.  Central  Pac.  R 
Co.,  11   Nev.  350. 

N.  T.— Hamilton  v.  Third  Ave.  R 
Co.,  63  N.  T.  25:  Parker  v.  Long  Is- 
land R.  Co.,  IS  Hun  819. 

N.  C. — Tomllnson  -v.  Wilmington, 
etc..  R.  Co.,  107  N.  C.  327,  12  SE  138; 
Rose  v.  Wilmington,  etc.,  R.  Co.,  106 
N.  C.   168,  11  SE  526. 

Oh. — Carr  v.  Toledo  Tract.  Co.,  19 
Oh.  Cir.  Ct.  281,  10  Oh.  Cir.  Dec.  296. 
[a]  "When  there  has  been  no  In- 
tentional offense  committed,  when  a 
party  has  only  done  what  he 
honestly  believed  to  be  his  duty, 
punishment  is  not  deserved.  There 
Is  no  occasion  for  an  example,  for 
none  is  necessary.  It  is  only  to 
cases  of  moral  wrong,  recklessness 
or  malice  that  this  public  considera- 
tion applies.  In  such  cases  the  law 
uses   the  suit  of  a  private  party  as 


an  Instrument  of  public  protection, 
not  for  the  sake  of  the  suitor  but 
for  that  of  the  public.  It  is  not  the 
form  of  the  action  that  gives  the 
right  to  the  Jury  to  give  punitory 
damages,  but  the  moral  culpability 
of  the  defendant."  Hamilton  v. 
Third  Ave.  R.  Co..  53  N.  T.   25,  30. 

74.  Little  Rock  R.,  etc,  Co.  v. 
Goerner.  80  Ark,  158,  95  SW  1007,  7 
LRANS  97,  10  AnnCas  273:  Yazoo, 
etc.,  R.  Co.  v.  Rodgers.  80  Miss.  200, 
31  S  581;  Vlcksburg  ft.,  etc..  Co.  v. 
Marlett,  78  Miss.  872,  29  S  62-  Zim- 
merman v.  New  York,  etc.,  R.  Co.,  17 
N.  J.  L.  J.  7;  Hamilton  v.  Third  Ave. 
R.  Co.,  63  N.  Y.  25;  Eddy  v.  Syracuse 
Rapid  Transit  R.  Co.,  50  App.  DW. 
109,  63  NYS  645. 

[a]  Mistake  of  ticket  agent  in  an- 
tedating; a  limited  ticket  has  been 
held  not  to  be  such  gross  negligence 
as  authorises  the  recovery  of  puni- 
tive damages.  Illinois  Cent.  R.  Co. 
v.  Moore,  79  Miss.  766,  31  S  436. 

75.  Little  Rock  R,  etc.,  Co.  v. 
Goerner,  80  Ark.  158,  95  SW  1007,  7 
LRANS  97,  10  AnnCas  273;  McKeown 
v.  Southern  R.  Co.,  98  S.  C.  338,  82 
SE  437.  See  also  cases  supra  note 
70. 

[a]  Want  of  willfulness  of  the 
ticket  agent  in  Issuing  to  a  pas- 
senger a  ticket  containing  a  limita- 
tion which  leads  the  conductor  to  be- 
lieve it  is  not  good  on  that  train 
cannot,  as  regards  punitive  damages, 
negative  the  willfulness  of  the  con- 
ductor In,  ejecting  the  passenger 
without  investigation  of  his  reason- 
able explanation.  McKeown  v.  South- 
ern R.  Co.,  98  S.  C.  338,  82  SE  437. 

76.  Winters  v.  Cowen,  90  Fed.  99 
[aff  96  Fed.  929,  37  CCA  628];  Fell 
v.  Northern  Pac.  R  Co.,  44  Fed.  248; 
Jeffersonville  R  Co.  v.  Rogers,  38 
Ind.  116,  10  AmR  103;  Callaway  v. 
Mcllett,  15  Ind.  A.  866,  44  NE  198; 
Kansas  Pac.  R.  Co.  v.  Kessler,  18 
Kan.  523;  Richardson  v.  Atlantic 
Coast  Line  R  Co.,  71  S.  C.  444,  61 
SE  261. 

[a]  Thus  (1)  where  the  general 
passenger  agent  of  defendant,  a  rail- 
road company,  deliberately  repudi- 
ated a  large  number  of  mileage  tick- 
ets which  had  been  issued  and  sold 
to  the  public  by  his  authority,  and 
in  consequence  of  his  orders  plain- 
tiff who  had  purchased  one  of  such 
tickets  In  good  faith  was  ejected 
from  defendant's  train,  such  action. 
by  one  of  Its  controlling  officers,  was 
in  such  wanton  and  reckless  disre- 
gard of  defendant's  duties,  and  of 
the  rights  of  Its  ticket  holders,  as  to 
be  equivalent  to  an  Intentional  vio- 
lation of  such  rights,  and  to  warrant 
the  Imposition  of  exemplary  dam- 
ages. Cowen  v.  Winters,  96  Fed.  929, 
37  CCA  628  [aff  90  Fed.  99].  (2) 
Where  a  passenger  buys  a  ticket  to 
a  station  which  the  agent  tells  him 
is  on  the  main  line,  and,  on  chang- 
ing cars,  is  shown  by  a  person  In 
uniform  a  train  for  his  destination, 
but  after  it  starts  is  told  by  the  con- 
ductor that  it  is  a  through  train  and 
will  not  stop,  and  Is  put  off  with 
only  such  force  as  is  necessary,  on 
refusal  to  pay  the  additional  fare  to 
the  next  stopping  point,  and  Is  again 


received  on  payment  of  his  fare,  and 
carried  to  the  station  beyond,  he  Is 
entitled  to  punitive  damages.  Rich- 
ardson v.  Atlantic  Coast  Line  R  Co., 
71  8.  C.  444,  SI  SE  261. 

77.  Jordan  v.  Southern  R.  Co.,  100 
S.  C.   284,  84  SE  871. 

78.  Smith  v.  Southern  R.  Co.,  88 
S.  C.  421.  70  SE  1057,  34  LRANS 
708:  Chiles  v.  Southern  R.  Co..  89  S. 
C.  327,  48  SE  252:  Myers  v.  Southern 
R.  Co.,  64  8.  C.  514,   42  SE  598. 

79.  Paine  v.  Chicago,  etc,  R  Co., 
45  Iowa  669. 

80.  Louisville,  etc.,  R.  Co.  v.  Bla- 
sell.  131  Ala.  429,  30  S  777:  Dl  Bene- 
detto v.  Milwaukee  Electric  R.,  etc, 
Co.,  149  Wis.   566,  136  NW  282. 

81.  Ark. — St.  Louis,  etc,  R.  Co.  V. 
Batty.  88  Ark.  282,  114  SW  218. 

Del. — Whlttlngton  v.  Philadelphia, 
etc..  R  Co.,  93  A  563. 

Mo. — Ferguson  v.  Missouri  Pac  R 
Co..  177  SW  616. 

N.  C. — Ammons  v.  Southern  R.  Co,, 
140  N.  C.  196,  52  SB  731. 

Wis. — Dl  Benedetto  v.  Milwaukee 
Electric  R..  etc.  Co.,  149  Wis.  566. 
136  NW  282. 

[a]  The  ejection  must  be  at- 
tended by  redenesa,  insult,  or  ag- 
gravating clrenmstaaoee  calculated 
to  humiliate  the  passenger,  to  en- 
title him  to  exemplary  damages. 
Ammons  v.  Southern  R  Co.,  140  N. 
C.  196,  52  SE  731. 

82.  Ala. — Alabama  Great  South- 
ern R.  Co,  v.  Sellers,  98  Ala.  9,  9  S 
375,  30  AmSR  17. 

Oa. — Savannah  City,  etc,  R  Co.  v. 
BrausB,  70  Oa.  868. 

Ind. — Jeffersonville  R.  Co.  v.  Rog- 
ers, 38  Ind.  116,  10  AmR  108. 

Mo. — Evans  v.  St.  Louis,  etc.,  R 
Co.,   11  Mo.  A.  463. 

S.  C. — Glover  v.  Charleston,  etc.,  R 
Co.,  57  S.  C.  228,  85  SB  510. 

[a]  Improper  time  and  plaoe< 
(1)  Where  a  passenger  is  put  off  lit 
the  nighttime  at  a  distance  from 
any  station  or  convenient  lodging, 
the  Jury  are  authorized  to  infer  that 
it  was  done  in  the  spirit  of  oppress- 
ive malice  or  wantonness,  and  to 
award  exemplary  damages.  Jeffer- 
sonville R.  Co.  v.  Rogers,  38  Ind. 
116,  10  AmR  103;  Evans  v.  St.  Louis, 
etc.,  R.  Co.,  11  Mo.  A.  463.  (2) 
Where  plaintiff  and  his  wife  were 
unlawfully  ejected  from  defendant's 
car,  the  conductor  requiring  them  to 

?et  off  in  the  mud  a  short  distance ' 
rom  the  street  crossing,  and  in  the 
presence  of  a  number  or  people,  ex- 
emplary damages  could  be  recovered 
In  an  action  against  the  company. 
Savannah  City,  etc.,  R  Co.  v.  Brauss, 
70  Oa.  368. 

rbl  Carrying  beyond  destination. 
— Evidence  showing  that  plaintiff 
was  carried  several  hundred  yards 
beyond  the  station  at  which  she  was 
to  alight,  and  on  the  conductor's  re- 
fusal to  move  the  train  back  was 
compelled  to  alight  and  to  walk  back 
through  a  drenching  rain,  with  a 
baby  in  her  arms  and  encumbered 
with  a  valise,  authorizes  the  Jury  to 
award  exemplary  damages.  Ala- 
bama Great  Southern  R.  Co.  v.  Sell- 
ers, 93  Ala.  9,  »  S  375,' 30  AmSR  17. 
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they  could  have  been  recovered  against  the  employee 
making  the  wrongful  ejection.8* 

Exemplary  damages  are  allowed  by  way  of  pun- 
ishment regardless  of  the  amount  of  damages  actu- 
ally sustained.84 

[$  1211]  9.  Nominal  Damages.8'  Where  a  pas- 
senger does  not  sustain  any  actual  damages  by 
reason  of  his  ejection,  but  the  'ejection  is  an  in- 
vasion of  his  legal  rights,  as  where  it  is  made 
in  violation  of  a  statute,84  he  is  entitled  to  nominal 
damages  only,87  unless  the  circumstances  justify 
exemplary  damages.88  Where  the  object  of  the  pas- 
senger in  attempting  to  ride  on  a   ticket   which, 


while  legally  sufficient,  is  one  which  he  knows  will 
not  be  accepted  is  for  the  purpose  of  recovering 
damages  for  wrongful  expulsion,  and  not  for  the 
good  faith  purpose  of  being  transported,  his  recov- 
ery of  damages  will  be  only  nominal851 

[i  1212]  10.  Inadequate  or  Excessive  Damages.90 
As  a  general  rule  the  amount  of  damages  to  which 
a  passenger  is  entitled  for  a  wrongful  ejection  from 
a  train  or  car  is  within  the  discretion  of  the  jury  or 
the  court  trying  the  cause,  so  far  as  tLe  nonpecu- 
niary  elements  are  concerned,91  and  the  decision  of 
the  jury  is  generally  conclusive  where  the  amount 
allowed  is  not  so  inadequate92  or  not  so  excessive" 


83.  Townsend  v.  New  York  Cent., 
etc.,  R.  Co.,  56  N.  T.  295.  15  AmB 
419. 

84.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Sellers,  93  Ala.  9,  9  S 
375.   30  AmSR  17. 

Cal. — Gorman  v.  Southern  Pac.  Co., 
97  Cal.  1.  31  P  1112,  33  AmSR  157. 

Go.. — Atlanta,  etc.,  R.  Co.  v.  Con- 
dor   75  Ga.  51. 

111. — Lake  Erie,  etc.,  R.  Co.  v. 
Christison.   39   111.  A.   495. 

N.  Y. — Hamilton  v.  Third  Ave.  R. 
Co..  53  N.  Y.  25. 

See  also   Damages    [13  Cyc   105]. 

I  ill  Actual  damage  Is  not  es- 
sential.— Actual  damage  is  not  an 
essential  predicate  to  the  imposition 
of  exemplary  damages.  Acts  which 
Involve  malice,  willfulness,  or  wan- 
ton and  reckless  disregard  of  the 
rights  of  others,  although  not  within 
the  calendar  of  crimes  and  although 
Inflicting  on  the  individual  no  pecu- 
niary loss  or  detriment  measurable 
by  a  money  standard,  yet  merit  such 
punishment  as  the  civil  courts  may 
Inflict  by  the  imposition  of  ex- 
emplary damages.  Alabama  Great 
Southern  R.  Co.  v.  Sellers,  93  Ala.  9, 
9  S  376.  30  AmSR  17;  Atlanta,  eto., 
R.  Co.  v.  Condor,  76  Ga.  51. 

85.  Nominal  damages  generally 
see  Damages  [13  Cyc  14]. 

88.  St.  Louis,  etc.,  R.  Co.  v. 
Branch,  46  Ark.  624;  Chicago,  etc.,  R. 
Co.  v.  Roberts,  40  111.  503;  Holt  v. 
Hannibal,  etc.,  R.  Co.,  174  Mo.  524, 
74  BW  631    [rev  87  Mo.  A.   203]. 

[a]  Illustration. — Under  Mo.  Rev. 
St.  (1899)  {  1074,  which  provides 
that.  If  any  passenger  shall  refuse 
to  pay  his  fare.  It  shall  be  lawful  for 
the  conductor  to  put  him  out  of  the 
cars  on  stopping;  the  train,  a  railroad 
in  ejecting  a  passenger  while  the 
train  is  in  motion  is  at  least  liable 
for  nominal  damages.  Holt  v.  Han- 
nibal, etc..  R  Co.,  174  Mo.  524,  74 
SW  631   [rev  87  Mo.  A.  203]. 

[b]  Ejection  at  improper  place. — 
Where  one  who  is  not  entitled  to 
transportation  is  ejected  without  in- 
jury or  indignity  at  a  place  which 
by  statute  is  not  a  proper  place  for 
putting  a  passenger  off  the  train,  and 
no  actual  damage  consequent  on  such 
ejection  at  an  Improper  place  is 
shown,  the  recovery  can  be  for  nom- 
inal damages  only.  St.  Louis,  etc., 
R.  Co.  v.  Branch,  46  Ark.  624;  Chi- 
cago, etc.,  R.  Co.  v.  Roberts,  40  III. 
803;  Terre  Haute,  etc.,  R.  Co.  v. 
Vanatta.  21  111.  188,  74  AraD  96. 

87.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Laney,  (A.)  69  S  993. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Linam.  68  Ark.  621,  60  SW  951. 

Conn. — Norton  v.  Consolidated  R. 
Co..  79  Conn.  109,  63  A  1087,  118 
AmSR  132,  6  AnnCas  943. 

111. — Burn  v.  Chicago,  etc.,  R.  Co., 
153  111.  A.  319. 

Ky. — Reasor  v.  Paducah.  etc., 
Perry  Co..  162  Ky.  220,  153  SW  222, 
43  LRANS  820. 

Wash. — Leek  v.  Northern  Pac.  R. 
Co.,  65  Wash.   463.   118  P  345. 

[a]  Invalid  ticket. — Nominal  dam- 
ages only  can  be  recovered  for  an 
ejection  of  a  passenger  on  the  ground 
of  the  invalidity  of  his  ticket,  if, 
at  the  time  of  such  ejection,  he  has 
in  his  possession  sufficient  money  to 
pay  his  fare.     Burn  v.  Chicago,  etc.. 


R.  Co.,  153  111.  A.  319. 

[b]  Ejected  by  reason  of  health 
regulation. — Where  a  passenger  pur- 
chases a  ticket  to  a  certain  city,  and 
on  arriving  within  a  few  miles  there- 
of the  train  is  boarded  by  a  quaran- 
tine guard,  which  forbids  anyone  from 
entering  the  city  limits,  whether  the 
passenger  is  there  ejected  by  the 
conductor  or  leaves  the  train  at  the 
request  of  the  guard  is  Immaterial 
in  an  action  against  the  railroad 
company  for  damages,  as  they  will 
be  nominal  in  any  event.  St.  Louis, 
etc.,  R.  Co.  v.  Linam,  68  Ark.  621, 
60  SW  (51. 

88.  See  supra  5  1210. 

89.  Southern  R.  Co.  v.  Barlow,  104 
Ga.  213.  30  SE  732,  69  AmSR  166. 

90.  Excessive  damages  generally 
see  Damages   [13  Cyc  121]. 

Tor  breach  of  contract  of  trans- 
portation see  generally  infra  I  1282. 

Inadequate  damages  see  generally 
Damages  [13  Cyc  135], 

Province  of  Jury  see  Damages 
[13  Cyc  121]. 

91.  Chicago,  etc.,  R.  Co.  v.  Hol- 
dridge,  118  Ind.  281,  20  NE  887. 

[a]  Thus  in  an  action  by  a  pas- 
senger for  unlawful  ejection  from  a 
train  there  is  no  rule  by  which  the 
amount  of  damages  to  be  recovered 
for  shame,  humiliation,  and  injured 
feelings  can  be  measured,  and  it  must 
of  necessity  be  left  to  the  jury  or  to 
the  court  trying  the  cause  to  fix 
the  sum  which  he  shall  have  as 
compensation.  Chicago,  etc.,  R.  Co. 
v.  Holdrldge,  118  Ind.  281,  20  NE 
837. 

92.  Meyer  v.  St.  Louis,  etc.,  R. 
Co.,  108  Mo.  A.  220,  83  SW  267; 
Wachs  v.  New  York  R.  Co.,  84  Misc. 
632,  147   NYS  893. 

[a]  Illustrations.— (1 )  Where  a  pas- 
senger's ejection  was  wrongful,  he 
was  entitled  to  recover  compensa- 
tory damages,  including,  loss  of  earn- 
ings, expenditures  for  medical  attend- 
ance, and  compensation  for  physical 
Injuries  and  injury  to  feelings,  and 
six  cents  nominal  damages  was  In- 
adequate. Wachs  v.  New  York  R. 
Co.,  84  Misc.  632,  147  NYS  893.  (2) 
In  an  action  for  injuries  from  an 
assault  by  defendant  s  conductor  in 
evicting  plaintiff  from  a  car,  a  ver- 
dict for  fifty  dollars  actual  dam- 
ages to  plaintiff  Is  pot  so  Inadequate 
as  to  warrant  the  court,  on  appeal. 
in  setting  aside  a  judgment  based 
on  the  verdict,  where  the  evidence 
was  conflicting  on  the  question  of 
the  justification  of  the  conductor's 
action  in  putting  defendant  off  the 
car  for  drunkenness  and  disorderly 
conduct,  and  plaintiff's  injuries  were 
not  attended  by  serious  results. 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  108 
Mo.  A.   220,  83   SW  267. 

93.  Chicago,  etc.,  R.  Co.  v.  Hol- 
drldge, 118  Ind.  281,  20  NE  837;  Illi- 
nois Cent.  R.  Co.  v.  Williams,  147' 
Ky.  62,  143  SW  760;  De  Board  v. 
Camden,  etc.,  R.  Co..  62  W.  Va.  41, 
57  SE  279;  Trice  v.  Chesapeake,  etc., 
R.  Co..  40  W.  Va.  271,  21  SE  1022; 
and  cases  Infra   this  note. 

[a]  Damages  for  unlawful  ejec- 
tion of  passengers  held  not  exoess- 
iva:  (1)  Twenty-five  dollars.  St. 
Louis  Southwestern  R.  Co.  v.  Harper. 
69  Ark.  186,  61  SW  911,  86  AmSR 
190.  63  LRA  220   (where  a  passenger 


suffering  from  a  slight  fever  was 
ejected  from  a  train  a  mile  or  two 
from  a  station.  In  the  nighttime, 
while  a  slight  rain  was  falling).  (2) 
One  hundred  dollars.  Brown  v.  Min- 
neapolis, eta,  R.  Co.,  102  Minn.  298. 
113  NW  896;  Sprenger  v.  Tacomt 
Tract.  Co.,  15  Wash.  660.  47  P  17. 
43  LRA  706.  (3)  One  hundred  and 
fifty  dollars.  Baltimore,  etc,  R  Co. 
v  Norrls,  17  Ind.  A.  189.,  46  NE  5S4. 
60  AmSR  166;  Gisleson  v.  Minne- 
apolis, etc.,  R.  Co.,  85  Minn.  329,  SI 
NW  970  (where  a  passenger  wu 
wrongfully  compelled  to  leave  a  pas- 
senger train  at  a  station,  although 
without  force,  but  the  conductor  In 
the  presence  of  the  other  passengers 
used  profane  language  toward  Elm. 
and  he  walked  back  on  a  cold  night 
about  ten  miles  to  obtain  accommo- 
dation). (4)  One  hundred  and 
seventy-five  dollars.  Arnold  v. 
Rhode  Island  Co..  28  R.  I.  163,  66  A 
60  (where  ejection  was  of  a  passen- 
ger from  a  street  car  after  he  had 
presented  a  valid  transfer,  and  it 
appeared  that  he  had  previously  had 
trouble  In  regard  to  transfers  at  the 
point  In  question,  and  had  been 
assured  by  the  officers  of  the  car- 
rier that  he  was  right  in  his  de- 
mands, and  that  transfers  should 
be  honored).  (5)  One  hundred  and 
ninety-five  dollars.  Indianapolis,  etc, 
R.  Co.  v.  Howerton.  127  Ind.  216,  2t 
NE  792.  (6)  Two  hundred  dollars. 
Baltimore,  etc.,  R.  Co.  v.  Kltchin. 
135  Fed.  620,  68  CCA  70.  (7)  Two 
hundred  and  twenty-five  dollars. 
Atchison,  etc.,  R.  Co.  v.  Lamoreux. 
6  Kan.  A.  813,  49  P  152.  (8)  Two 
hundred  and  fifty  dollars.  Marx 
v.  Louisiana  Western  R.  Co..  112 
La.  1085,  36  S  862  (where  a  passenger 
was  illegally  ejected  from  a  train 
on  the  ground  that  the  limit  of  his 
ticket  had  expired);  Ft.  Worth,  etc.. 
R.  Co.  v.  Hales,  (Tex.  Civ.  A) 
173  SW  991;  Gulf,  etc.,  R.  Co. 
v.  Shepard.  (Tex.  Civ.  A.)  Ill 
SW  90  (where  a  passenger  was 
wrongfully  ejected  at  night  from  a 
train  when  so  drunk  that  he  did  not 
know  that  he  was  ejected,  and  as 
soon  as  he  came  to  himself  that 
night  he  was  mortified  and  humili- 
ated because  of  the  occurrence,  and 
he  had  occasion  frequently  to  ex- 
plain to  his  friends  how  he  came  to 
be  ejected,  and  he  was  and  had  been 
for  many  years  a  traveling  sales- 
man). (9)  Two  hundred  and  eighty- 
seven  dollars.  Birmingham  R.,  etc.. 
Co.  v.  Turner,  154  Ala.  542.  45  S 
671  (where  a  passenger  weakened 
by  typhoid  fever  was  wrongfully 
ejected  and  compelled  to  walk  home). 

(10)  Two  hundred  and  ninety-six  dol- 
lars. Atchison,  etc.,  R.  Co.  v.  Dicker- 
son,  4  Kan.  A.  345,  45  P  975  (where 
the  passenger  was  ejected  eight  miles 
from  his  destination  to  which  he 
was  compelled  to  walk,  because  of 
his  refusal  to  pay  an  excessive  fare, 
although  the  conductor  acted  in  good 
faith  and  used  no  unnecessary  force). 

(11)  Three  hundred  dollars.  Toledo, 
etc.,  R.  Co.  v.  Kid,  29  111.  A.  351 
(where  ejection  was  from  a  moving 
train);  St.  Louis,  etc.,  R.  Co.  v. 
Henry,  (Okl.)  149  P  132;  Southern 
Pac.  Co.  v.  Craner,  (Tex.  Civ.  A) 
101  SW  534.  (12)  Three  hundred  and 
fifty    dollars.      Illinois   Cent.    R   Co. 
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as  to  induce  the  belief  that  the  jury  were  influenced  I  were  misled  by  some  mistaken  view  of  the  case; 
by  passion,  partiality,  corruption,  or  prejudice,  or  I  but  if  it  is-  so  excessive  as  to  induce  such  a  belief 


T.  Jackson,  117  Ky.  900,  79  SW  1187. 
25  KyL  2087  (where  a  passengers 
evidence  established  the  loss  of  a 
contract  to  labor  at  twenty  dollars 
a  month  during;  the  crop  season,  and 
Insulting:  language  on  the  part  of 
the  conductor  who  refused  to  look 
among  the  tickets  to  find  plaintiff's, 
and  led  him  off  the  train  in  a  coach 
full  of  people).  (13)  Four  hundred 
dollars.  Toledo,  etc..  R.  Co.  v.  Mc- 
Donough,  S3  Ind.  289;  Short  v.  St. 
Louis,  etc..  R.  Co.,  160  Mo.  A.  359, 
130  SW  488  (one  hundred  dollars 
actual  damages  and  three  hundred 
dollars  punitive  damages);  Missouri, 
etc.,  R  Co.  v.  Llghtfoot,  48  Tex. 
Civ.  A.  120,  106  SW  395.  (14)  Five 
hundred  dollars.  Marlow  v.  Southern 
Pac.  Co.,  151  Cal.  383,  90  P  928.  121 
AmSR  127  (where  a  married  woman, 
with  a  nursing  child,  was  wrong- 
fully ejected  from  defendant's  train 
at  an  Intervening  station,  where  she 
was  left  without  money,  and  was 
there  aided  in  telegraphing  her  hus- 
band and  obtaining  a  night's  lodg- 
ing); Delmonte  v.  Southern  Pac.  Co., 
2  Cal.  A.  211,  83  P  269  (where  the 
conductor,  on  the  passenger's  refusal 
to  leave  the  train,  put  film  off,  and 
the  passenger  then  walked  to  his 
home  three  miles  away,  getting  wet 
In  so  doing  and  catching  cold,  which 
cold  developed  into  pneumonia);  East 
Tennessee,  etc.,  R.  Co.  v.  King,  88  Ga. 
443.   14   SE  708    (holding  that,  where 

Slain tiff    was    compelled    to    pay   his 
ire   a  second   time   as  a   passenger 
on     the    company's     train     to    avoid 
wrongful  ejection  from   the  train,  a 
verdict     for    five     hundred     dollars, 
while  extreme,  was  not  so  large  as 
to   require  the  court  to   set   it  aside 
as    excessive);    Illinois   Cent.    R.    Co. 
v.     Allbright,     64     Ind.    A.     203.     100 
NE     885     (for    the    wrongful    ejec- 
tion   of    a    passenger    who    had    but 
little    money,   and    who    was   accom- 
panied  by   his   wife   and   child,   at  a 
Elace    where    he    had    no    friends); 
rOul8vllle,  etc.,  R.  Co.  v.   Joplin,  66 
SW   206,   21   KyL  1380    (where  plain- 
tiff. In  the  night,  and  at  a  lonesome, 
dangerous    place    four   or    five    miles 
from    the    station   at   which    he   had 
taken     the     train,     was     wrongfully 
ejected,  and  walked  back  to  the  city 
In    dread    of  footpads,    suffering    the 
more  because  of  his  diseased  physi- 
cal   condition);    Louisville,    etc.,    R. 
Co.    v.  Welsh,  13  KyL  732;   Smith  v. 
Atchison,  etc.,   R.   Co.,    (Mo.   A.)    180 
SW  1036;  Raynor  v.  New  York,  etc.. 
Tract.    Co..    86    Misc.    201,    149    NYS 
161    [rev  on   other  grounds   166  App. 
Dlv.    927,   151    NYS   417];   East  Line, 
etc.,    R   Co.   v.    Lee.   71    Tex.    638.   9 
SW    604;   Gulf,  etc.,   R.   Co.   v.   Bunn, 
41     Tex.     Civ.    A.     60S,     95    SW     640 
(where  a  passenger  was  ejected  from 
a      train     about     eleven     or     twelve 
o'clock   on  a  dark,   rainy   night   two 
miles    from    a    village    to   which   he 
had  to  walk  with  a  grip,  and  there 
slept    on    a   board    or    plank    bench, 
ana   the   next  morning  had   to   walk 
and  carry  his  grip  to  another  town 
a  distance  of  nine  or  ten  miles,  and 
he    suffered    cold    and    exposure    and 
was  mortified  and  humiliated  in  his 
feelings);    Houston,    etc.,    R.    Co.    v. 
Jackson,    (Tex.   Civ.   A.)    61    SW    440 
(where  a  passenger  was  wrongfully 
ejected  from  the  train  on  a  cold  and 
rainy    night   and   compelled    to   walk 
half    a   mile    to    defendant's    station 
and    to   wait   five  hours   for  another 
train,  and  contracted  a  cold  and  neu- 
ralgia  therefrom,   and   was    confined 
to  Els  bed  for  fifteen  days);  Houston. 
etc.,    R,  Co.  v.   White,    (Tex.  Civ.  A.) 
61    SW  436    (where  a  passenger  was 
wrongfully    ejected    from    the    train 
on   a   rainy   night,   and  compelled   to 
walk  half  a  mile  to  defendant's  sta- 
tion  and  to  wait  five  hours  for  an- 
other   train,    and    he    contracted    a 
fever    from    such   exposure   and   was 
confined    to    his    bed    for    two    days, 
and   lost  a  week's  work  as  a  black- 
smith).   (15)    Six    hundred    and    fifty 
dollars.     Chamberlain  v.  Lake  Shore, 


etc.,  R.  Co.,  122  Mich.  477.  81  NW 
339  (where  a  passenger  was  wrong- 
fully ejected  from  a  train  in  the 
presence  of  thirty  to  thlrty-flve  pas- 
sengers, and  was  compelled  to  walk 
five  miles).  (16)  Seven  hundred  and 
fifty  dollars.  Ft.  Worth,  etc.,  R.  Co. 
v.  Dubose.  (Tex.  Civ.  A)  171  SW  1090 
(for  wrongful  ejection  from  a  train 
of  a  woman'  sixty-seven  years  of  age 
and  infirm,  in  view  of  the  place 
of  ejection  and  the  number  of  chil- 
dren with  her);  Texas,  etc.!  R.  Co.  v. 
Wharton.  (Tex.  Civ.  A.)  145  SW  282 
(for  each  of  three  women  wrong- 
fully ejected  while  traveling  wltfi- 
out  escort).  (17)  Eight  hundred  dol- 
lars. Missouri,  etc.,  R.  Co.  v.  Smith, 
6  Ind.  T.  99,  89  SW  668  (where 
plaintiff,  a  cripple,  compelled  to 
walk  with  a  crutch,  was  unlawfully 
ejected  from  a  train  at  about  mid- 
night and  compelled  to  walk  six  or 
seven  miles  to  his  destination).  (18) 
One  thousand  dollars.  Pennsylvania 
R.  Co.  v.  Palmer,  127  Fed.  966,  62 
CCA  588  (where  an  infirm  passenger 
was  wrongfully  ejected  from  a  train 
on  a  cola,  wet  day,  and  by  reason 
thereof  was  taken  sick,  threatened 
with  pneumonia,  and  contracted 
rheumatism  which  thereafter  settled 
in  the  stump  of  his  leg,  and  his  earn- 
ing capacity  was  somewhat  Im- 
paired); Clare  v.  Northwestern  Pac 
R.  Co..  (Cal.  A)  131  P  323  (where  a 
passenger  who  had  recently  sub- 
mitted to  a  surgical  operation  for 
tonsllltis  was  ejected  from  a  train, 
and  was  rendered  ill  as  a  result  of 
his  walking  back  to  a  station  through 
the  hot  sun  so  that  he  was  Incapac- 
itated from  performing  his  ordinary 
work  for  seven  months);  Interna- 
tional, etc.,  R.  Co.  v.  Hood.  55  Tex. 
Civ.  A.  334,  118  SW  1119  (where 
plaintiff's  wife  and  daughter  were 
ejected  from  defendant's  passenger 
train  at  an  improper  place,  because 
they  had  left  their  tickets  at  the 
station,  as  a  result  of  which  they 
were  humiliated  and  forced  to  walk 
back  a  mile  and  a  half  to  the  sta- 
tion on  a  cold,  raw  day,  the  walk 
and  the  shock  making  the  wife  sick). 
(19)  Fifteen  hundred  dollars.  Chi- 
cago, etc.,  R.  Co.  v.  Carrott,  (Tex. 
Civ.  A.)  151  SW  1116  (where  plain- 
tiffs wife,  while  traveling  alone, 
with  three  small  children,  was 
ejected  from  defendant's  train,  and 
forced  to  alight  In  a  desolate  spot, 
and  was  caused  inconvenience,  humi- 
liation, and  annoyance);  Texas,  etc., 
R.  Co.  v.  Lynch,  (Tex.  Civ.  A)  73 
SW  66  (where  plaintiff  while  suffer- 
ing from  blood  poisoning  in  his  hand 
was  wrongfully  ejected  in  the  night- 
time from  defendant's  train  by  the 
conductor,  being  carried  therefrom 
by  a  negro  porter,  and  was  compelled 
to  spend  the  night  at  the  station 
where  he  was  ejected,  and  suffered 
increased  pain  In  his  hand).  (20) 
Twenty-five  hundred  dollars.  West- 
ern, etc.,  R.  Co.  v.  Ledbetter.  99  Ga. 
318.  26  SE  663  (where  a  passenger 
apparently  sick,  and  in  fact  so,  was 
ejected  from  a  train  a  half  mile 
from  a  station  where  he  was  un- 
known, without  being  given  time  to 
search  for  the  ticket  which  he 
claimed  that  he  had  lost,  or  to  pro- 
duce his  fare  in  money,  and  as  a  re- 
sult he  suffered  a  relapse);  Flavin  v. 
Chicago,  etc.,  R.  Co.,  43  Mont.  220, 
115  P  667  (where  ejection  was  from 
a  station,  and  the  passenger  con- 
tracted chronic  pleurisy,  due  to  ex- 
posure). (21)  Ten  thousand  dollars. 
Chicago  Union  Tract.  Co.  v.  Bret- 
hauer,  125  111.  A.  204  Caff  223  111. 
521,  79  NE  287]  (where  by  reason 
of  unlawful  ejection  plaintiff  suf- 
fered permanent  injuries  to  his  mind, 
and  body,  and  his  memory,  his  nerves 
of  motion,  his  voice,  his  hearing,  and 
his  eyesight  became  permanently 
affected,  and  his  earning  power 
largely  Impaired). 

[b]     Damages   held   not   excessive 
where  ejection  accompanied  by  vio- 


lanoe,  insult,  or  abuse!  (1)  Twenty- 
five  dollars.  St.  Louis  Southwestern 
R.  Co.  v.  Branch,  106  Ark.  269.  153 
SW  118.  (2)  Two  hundred  dollars. 
Illinois  Cent.  R.  Co.  v.  Johnson,  67 
111.  312  (where  a  passenger  was  un- 
lawfully ejected  from  a  train  in  the 
night  at  a  place  not  usual  for  put- 
ting off  passengers,  although  not  far 
from  the  station,  and  under  circum- 
stances warranting  the  imposition  of 
exemplary  damages).  <8)  Two  hun- 
dred a"nd  fifty  dollars.  St.  Louis 
Southwestern  R.  Co.  v.  Furlow,  81 
Ark.  496,  99  SW  689;  Choctaw,  etc., 
R.  Co.  v.  Hill,  110  Tenn.  396.  75  SW 
963  (where  a  railroad  news  agent 
was  forcibly  jerked  from  the  train, 
and  thereafter  held  and  restrained 
of  his  liberty,  and  his  stock  In  trade 
was  lost  or  destroyed  in  conse- 
quence); Houston,  etc.,  R.  Co.  v.  Mc- 
Neel,  33  Tex.  Civ.  A.  163,  76  SW 
206  (where  a  passenger  who  had 
paid  his  fare  was  told  by  the  con- 
ductor in  the  presence  of  other  pas- 
sengers that  he  had  not  paid  it  and 
that  he  was  a  liar,  and  was  ejected 
at  sundown  at  a  station  where  there 
was  no  hotel  or  accommodations  for 
passengers,  and  because  of  this 
walked  six  miles  to  another  station 
which  the  train  he  intended  to  take 
had  already  passed).  (4)  Three  hun- 
dred dollars.  Gulf,  etc..  R  Co.  v. 
Moorman,  (Tex.  Civ.  A.)  46  SW 
662.  (5)  Three  hundred  and  fifty 
dollars.  Burnham  v.  Detroit,  etc,  R. 
Co.,  168  Mich.  55,  133  NW  952.  Ann 
Casl913B  1204  (where  the  conductor 
used  rude,  profane,'  and  abusive  lan- 
guage to  the  ejected  passenger  in 
the  presence  of  his  wife  and  other 
passengers).  (6)  Four  hundred  dol- 
lars. Southern  Pac.  Co.  v.  Bailey, 
(Tex.  Civ.  A.)  91  SW  820  (verdicts 
giving  two  female  passengers  four 
hundred  dollars  and  six  hundred  dol- 
lars, respectively,  for  threatened 
ejection  accompanied  by  offensive 
and  Insulting  language).  (7)  Four 
hundred  and  fifty  dollars.  Southern 
R  Co.  v.  Wood.  114  Ga.  140,  39  SB 
894,  55  LRA  636  (where  a  passenger 
having  a  legal  right  to  ride  on  'a 
train  Is  wrongfully  ejected  there- 
from, and  held  up  by  such  ejection 
before  the  passengers  on  the  train 
as  one  who  was  trying  to  ride  there- 
on without  lawful  right).  (8)  Five 
hundred  dollars.  Gorman  v.  South- 
ern Pac.  R.  Co.,  97  Cal.  1,  81  P  1112, 
33  AmSR  157;  Morris  v.  St.  Louts, 
etc.,  R.  Co.,  184  MO..A.  65.  168  SW 
325;  Raynor  v.  New  York,  etc.,  Tract. 
Co.,  86  Misc.  201,  149  NYS  151  [rev 
on  other  grounds  166  App.  Div.  927 
mem,  161  NYS  417];  Houston,  etc, 
R.  Co.  v.  Lee,  (Tex.  Civ.  A.)  123 
SW  154  (where  a  passenger  haying 
a  valid  ticket  was  wrongfully  ejected, 
and  the  acts  of  the  conductor  caused 
other  passengers  to  believe  that  the 
ejected  passenger  was  attempting  to 
use  an  invalid  ticket);  El  Paso  Elec- 
tric R.  Co.  v.  Alderete,  36  Tex.  Civ, 
A.  142,  81  SW  1246  (where  pjaintlff 
was  wrongfully  ejected  from  a  street 
car,  and  It  appeared  that  the  con- ' 
ductor  jerked  him  from  the  seat, 
and  that  his  back  was  Injured  by 
striking  the  end  of  another  seat, 
for  which  plaintiff  was  attended  by 
a  physician,  and  from  which  he 
suffered  at  the  time  of  the  trial); 
Atchison,  etc.R.  Co.  v.  Cunlffe,  (Tex. 
Civ.  A.)  67  SW  692  (where  a  passen- 
ger on  one  of  defendant's  trains, 
holding  a  good  ticket,  was  ejected 
by  the  conductor  who  refused  .16  ac- 
cept the  ticket,  and  stated  in  a  loud 
voice  that  the  ticket  was  not  good 
and  that  plaintiff  was  trying  to  beat 
his  way,  plaintiff  not  having  been 
able  to  pay  fare  demanded);  (9) 
Five  hundred  sixty-two  dollars  and 
fifty  cents.  St.  Louis,  etc.,  R.  Co. 
v.  Myrtle,  61  Ind.  566  (where  a  pas- 
senger was  wrongfully  expelled  from 
a  train  in  a  rough  manner,  accom- 
panied with  profane  and  unbecom- 
ing   language).      (10)      Six    hundred 
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it  may  be  set  aside,"  or  the  court  may  require  the  |  amount  thereof  to  be  reduced  to  a  sum  which  it  not 


dollars.  Fell  v.  Northern  Pac.  R. 
Co.,  44  Fed.  248  (where  a  passenger 
was  unlawfully  ejected  from  a  train 
under  circumstances  warranting  the 
Imposition  of  exemplary  damages, 
and  by  reason  of  the  election  suf- 
fered pain  in  one  of  his  legs  for 
three  weeks  and  was  unable  to  work 
during  that  period).  (11)  Seven 
hundred  dollars.  Indianapolis,  etc., 
B.  Co.  v.  Mllligan,  60  Ind.  392  (where 
in .  effecting  the  ejection  the  con- 
ductor charged  the  passenger  with 
falsehood  and  treated  him  insolently 
In  the  presence  and  hearing. of  the 
other  passengers,  and  with  the  help 
of  a  brakeman  seized  the  passenger 
and  put  him  off  the  train  in  a  rude 
and  angry  manner,  at  a  place  where 
there  was  no  station  or  house,  it 
being  cold  and  dark,  and  the  pas- 
senger had  to  walk  to  his  destina- 
tion). (12)  Seven  hundred  and  fifty 
dollars.  Little  Rock  R.,  etc..  Co.  v. 
Dobbins,  78  Ark.  553.  96  SW  788 
(holding  that  an  award  of  five  hun- 
dred dollars  compensatory  damages 
and  two  hundred  and  fifty  dollars  ex- 
emplary damages  for  the  ejection  of 
a  passenger  from  a  street  car,  with 
rude  and  insulting  language  by  the 
conductor,  and  for  causing  a  passen- 
ger's arrest  for  alleged  disorderly 
conduct,  was  not  excessive).  (13) 
Eight  hundred  dollars.  Kansas  Pac. 
R.  Co.  v.  Kessler,  18  Kan.  623  (for 
the  unlawful  expulsion  of  a  passen- 
ger from  the  train  under  circum- 
stances warranting  the  Imposition 
of  exemplary  damages).  (14)  One 
thousand  dollars.  Georgia  R.  Co. 
v.  Olds,  77  Ga.  673   (where  a  passen- 

f:er  was  unlawfully  ejected  from  a 
rain  under  circumstances  warrant- 
ing the  Imposition  of  exemplary 
damages);  Southern  R.  Co.  v.  Cas- 
sell,  122  Ky.  817,  92  SW  281.  28 
KyL  1230  (where  plaintiff  was 
Wrongfully  ejected  from  defendant's 
train  about  midnight,  at  a  strange 
town,  for  failure  to  satisfy  the  rail- 
road conductor  of  his  Identity  as 
Original  purchaser  of  a  ticket  pre- 
sented by  him,  the  evidence  show- 
ing that  the  conductor's  manner  was 
insolent,  high-handed,  and  unneces- 
sarily humiliating,  that  he  acted 
hastily  and  without  proper  consider- 
ation or  prudence,  and  that  he  cursed 
Elatntiff  and  otherwise  treated  him 
arshly.  in- the  presence  of  the  pas- 
sengers on  the  car);  Southern  Kan- 
sas R.  Co.  v.  Wallace,  (Tex.  Civ.  A.) 
162  SW  873.  (16)  Twelve  hundred 
and  fifty  dollars.  Gulf,  etc.,  R.  Co. 
\.  Moody.  (Tex.  Civ.  A.)  39  SW  987 
(where  defendant's  employees  used 
insulting  and  violent  language 
toward  plaintiff  in  the  presence  of  a 
large  number  of  persons).  (16)  Thir- 
teen hundred  and  twenty-five  dollars. 
LouISvlllo  City  R.  Co.  v.  Mercer.  11 
KyL  810.  (17)  Fifteen  hundred  dol- 
lars. St.  Louis,  etc,  R.  Co.  v.  Day, 
86  Ark.  104.  110  SW  220;  St.  Louis, 
etc.,  R.  Co.  v.  Mynott.  83  Ark.  6,  102 
SW  380  (where  a  passenger  was 
violently  set  on  by  the  trainmen 
who  Insulted  him  with  profane  and 
abusive  language,  beat  him  severely, 
.causing  serious,  although  temporary, 

?ersonal  Injuries,  and  ejected  him 
rom  the  train  several  miles  short  of 
his  station);  Trablng  v.  California 
Nav..  etc.,  Co.,  (Cal.)  65  P  476;  Wll- 
lard  v.  St.  Paul  City  R.  Co.,  116  Minn. 
183,  133  NW  465  (for  serious  Injur- 
ies from  being  thrown  from  a  car 
and  striking  the  ground);  Foley  v. 
Metropolitan  St.  R.  Co..  80  App.  Dlv. 
862.  80  NYS  249  (for  the  ejection  of 
a  passenger  from  a  street  car  by 
the  conductor  who  insisted  that  he 
had  not  paid  his  fare,  considering  the 
element  of  humiliation,  the  conductor 
having  repeatedly  struck  and  kicked 
him,  and  endeavored  to  assault  him 
with  a  piece  of  Iron,  whloh  he  was 
prevented  from  doing  by  plaintiff's 
companion,  and  It  not  appearing  that 
plaintiffs  reslstence  was  such  as  in 
any  way  to  mitigate  or  palliate  the 
unprovoked  violence).     (18)  Twenty- 


five  hundred  dollars.  Louisville, 
etc,  R  Co.  v.  Cottongim,  (Ky.)  119 
SW  751  (where  plaintiff  after  ten- 
dering his  fare  was  wrongfully 
ejected  In  a  rough  and  brutal 
manner,  and  was  thrown  against 
the  ground  so  hard  that  his  leg 
was  badly  bruised,  and  remained  in 
that  condition  several  weeks,  and  he 
was  compelled  to  walk  while  so  in- 
jured a  mile  and  a  half  to  the  next 
town);  Nashville  St.  R.  Co.  v.  Grif- 
fin, 104  Tenn.  81,  67  SW  163,  49  LRA 
461.  (19)  Eleven  thousand,  one  hun- 
dred and  fifteen  dollars.  Forrester 
v.  Southern  Pac.  Co.,  36  Nev.  247,  134 
P  763.  186  P  706.  48  LRANS  1  (for 
injuries  to  a  passenger  who  was 
wrongfully  ejected  from  a  train 
under  aggravating  circumstances, 
and  thereby  compelled  to  beat  his 
way  across  the  desert  in  inclement 
weather,  which  resulted  In  pneumonia 
anil  consumption). 

[c]  Exclusion  of  female  passen- 
ger from  ladies'  our;  not  aatoosslvav— 
Where,  a  femalo.  passenger  with  a 
first-class  ticket  and  traveling  with 
her  aunt  was  not  permitted  to  go 
into  the  ladies'  coach  where  her  aunt 
went,  but  was  pushed  against  the 
Iron  railing  of  the  platform  by  the 
brakeman  and  forced  to  go  into  and 
travel  In  the  smoking  car  where 
there  were  no  other  women,  but 
where  there  were  Intoxicated  and 
boisterous  men,  one  of  whom  ad- 
dressed her  with  improper  familiar- 
ity, it  was  held  that  a  verdict  for 
six  hundred  and  fifty  dollars  dam- 
ages was  sustained  by  the  evidence 
and  warranted  by  law.  Texas,  etc.. 
R.  Co.  v.  Johnson,  2  Tex.  A.  Civ. 
Cas.   I  186. 

[d]  Ejection  of  male  passenger 
from  ladles'  oar. — Two  thousand  five 
hundred  dollars  Is  not  an  excessive 
verdict  for  compensatory  and  ex- 
emplary damages  In  an  action  by  a 
male  passenger  for  being  ejected 
from  the  ladles'  car,  which  he  entered 
peaceably,  where  he  was  thrown  on  to 
the  car  platform  by  a  brakeman 
while  the  train  was  in  motion,  with- 
out first  being  asked  to  leave  the  car 


and  without  being  offered  a  seat  else- 

.  Chlcagt. 
42  WIS.  654.  24  AmR  437. 


where.     Bass  v.  Chicago,  etc.,  R.  Co., 


M.  Trice  v.  Chesapeake,  etc.,  R. 
Co.,  40  W.  Va,  271.  21  SE  1022.  And 
see  cases  Infra  this  note.  See  also 
Damages  [13  Cyc  121  et  seq]. 

[a]  Damages  neld  exoMslvei  (1) 
One  hundred  and  fifty  dollars. 
Qlewwe  v.  St.  Paul  City  R.  Co.,  117 
Minn.  471.  136  NW  2  (where  ejec- 
tion was  for  tendering  a  worn  coin). 
(2)  Two  hundred  and  fifteen  dollars. 
Gulf,  etc.,  R.  Co.  v.  Copeland,  17 
Tex.  Civ.  A.  65.  42  SW  239.  (3)  Two 
hundred  and  fifty  dollars.  Louis- 
ville, etc.,  R.  Co.  v.  Jordan.  112  Ky. 
473.  66  SW  27,  23  KyL  1730  (where 
plaintiff  was  detained  only  a  few 
hours  and  suffered  no  great  mental 
distress).  (4)  Two  hundred  and  sixty 
dollars.  Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  Ky.  23,  46  SW  209,  20 
KyL  516  (where  a  passenger  was 
ejected  from  a  train  -and  walked 
back  one  mile  to  the  station  from 
which  he  started,  where  he  remained 
until  the  next  day  when  he  paid  his 
fare  and  resumed  his  journey,  and 
the  ground  of  action  was  the  breach 
of  contract  in  failing  to  furnish 
him  the  ticket  contracted  for).  (6) 
Three  hundred  dollars.  Louisville, 
etc.,  R.  Co.  v.  Turner,  100  Tenn.  213, 
47  SW  223,  43  LRA  140  (where  a 
passenger  presented  a  ticket  pur- 
chased the  day  before,  which  was 
refused  on  account  of  a  condition 
thereon  limiting  its  use  to  the  day 
of  purchase,  and  he  made  no  efforts 
to  obtain  money  to  pay  his  fare 
from  fellow  passengers,  and  was 
peaceably  ejected  not  more  than 
eight  miles  from  his  destination, 
which  he  reached  a  few  hours  later 
than  he  would  have  done  by  train, 
and  without  additional  expense).     (6) 


Four  hundred  dollars.  Dayton,  etc 
Tract.  Co.  v.  Marshall,  36  Ind.  K. 
491,  76  NE  824  (where  the  passenger 
suffered  no  bodily  injury  or  nines* 
as  a  result  of  her  ejection);  Cin- 
cinnati, etc.,  R.  Co.  v.  Carson.  141 
Ky.  81,  140  SW  71  (where  the  ejection 
was  without  unnecessary  force  or 
insult,  and  a  delay  of  five  hour* 
could  have  been  avoided  by  the  pas- 
senger); Louisville,  etc.,  R.  Co.  v. 
Blair.  104  Tenn.  212,  65  SW  164 
(where  the  ejection  was  without  In- 
dignity, or  rudeness,  and  there  was 
a  loss  of  but  a  day's  time  and  two 
dollars  or  three  dollars  In  money). 
(7)  Four  hundred  and  sixty  dollars 
and  fifty  cents.  Proctor  v.  Southern 
California  R.  Co..  130  Cal.  20. 
62  P  806.  609.  (8)  Five  hundred 
dollars.  Illinois  Cent.  R.  Co.  t. 
Cunningham,  67  111.  316:  Louisville. 
etc.,  R.  Co.  v.  Fish,  (Ky.)  127  SW 
519,  43  LRANS  584  (where  the  ejec- 
tion was  because  of  the  Invalidity 
of  the  ticket,  but  was  without  abuse, 
and  the  passenger  was  compelled  to 
walk  eleven  miles  in  the  daytime. 
and  there  was  nothing  to  show  that 
the  weather  or  roads  were  bad); 
Camden  Interstate  R.  Co.  v.  Fraxier. 
97  SW  776,  30  KyL  186  (where 
ejection  was  from  a  street  car  with- 
out force  or  insulting  language).  (») 
Seven  hundred  and  fifty  dollars. 
Turner  v.  North  Beach,  etc.,  R  Co., 
34  Cal.  594  (where  the  only  Injury 
to  a  colored  passenger  unlawfully 
ejected  from  a  car  appeared  to  con- 
sist in  the  fact  that  the  conductor 
somewhat  rudely  pushed  her  back 
compelling  her  to  tread  on  her  dresa 
and  tear  it,  and  told  her  to  wait 
until  the  next  car);  Bader  v.  South- 
ern Pac.  Co-  52  La.  1060,  27  S  684 
(where  plaintiff,  an  old  man  of  sixty- 
three  years,  was  ejected  without 
force  from  a  train,  forty  miles  short 
of  his  destination,  through  a  mis- 
take of  the  conductor  In  giving  him 
a  wrong  check  when  he  took  up  hi* 
ticket  and.  although  he  had  the 
money  to  pay  his  fare  to  within  a 
few  miles  of  his  destination,  he 
walked  the  whole  distance,  and  slept 
one  night  on  the  railroad  track,  and 
sustained  injuries  from  the  long 
walk  and  exposure);  Brian  v.  Oregon 
Short  Line  R.  Co.,  40  Mont.  109.  105 
P  489,  26  LRANS  459,  20  AnnCas  111 
(where  the  time  limit  on  the  ticket 
had  expired);  Ft.  Worth,  etc.,  R.  Co. 
v.  Hales.  (Tex.  Civ.  A.)  173  SW  >»1 
(for  wrongfully  ejecting  a  passen- 
ger .  accompanied  by  her  five  minor 
children).  (10)  Eight  hundred  dol- 
lars. Olson  v.  Northern  Pac.  R. 
Co..  49  Wash.  626,  96  P  160.  18  LRA 
NS  209  (where  there  was  a  naked 
violation  of  a  mere  technical  right 
to  transportation).  (11)  Eight  hun- 
dred and  fifty  dollars.  Masterson  v. 
Chicago,  etc..  R.  Co.,  102  Wis.  (71. 
78  Nw  757  (where  no  serious  In- 
sult was  offered  and  no  special 
damages  resulted).  (12)  One  thous- 
and dollars.  St.  Louis,  etc..  R  Co. 
v.  Bragg,  69  Ark.  402.  64  SW  224, 
86  AmSR  206  (for  inconvenience 
suffered);  Chicago,  etc..  R.  Co.  v. 
Chlsholm.  79  III.  584  (where  the  pas- 
senger suffered  no  personal  injurs', 
and  was  delayed  only  one  day,  and 
sustained  pecuniary  loss  not  exceed- 
ing ten  dollars):  Southern  R.  Co.  v. 
Hawkins.  121  Ky.  415.  89  SW  253. 
28  KyL  364  (where  the  ejection  was 
not  done  roughly  or  unkindly,  and 
took  place  about  a  mile  from  the 
town  at  which  plaintiff  got  on  the 
train,  and  merely  obliged  him  to 
walk  back  to  the  town  and  remain 
there  until  the  next  day);  Hamilton 
v.  Third  Ave.  R.  Co.,  48  HowPr  (N. 
T.)  60  (where  the  elements  of  dam- 
age were  loss  of  time  in  getting 
another  car,  a  street  car  fare,  and 
mental  suffering,  especially  when  a 
former  recovery  of  five  hundred  dol- 
lars was  reversed  on  the  same  evi- 
dence because  an  Instruction  author- 
izing exemplary  damages  w»s 
given);  Texas,  etc,  R.  Co.  v.  Lynch. 


'  For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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excessive.  t 

[t  1213]  P.  Actions  for  Wrongful  Ejection— 
1.  Form  of  Action.**  A  passenger  who  is  wrong- 
fully ejected  may  generally  sue  either  in  tort  or  on 
contract,  although  in  some  cases  the  action  must  be 
in  contract,  and  in  others  in  tort;  but  tort  is  the 
form  of  action  usually  adopted,  for  the  reason  that 
the  basis  for  recovery  of  damages  is  broader  in 
that  form  of  action  than  it  would  be  in  an  action 
for  breach  of  contract,  and  such  an  action  may  be 


maintained  for  the  wrongful  ejection  itself  with- 
out regard  to  the  mode  of  effecting  it;"  and  gen- 
erally exemplary  damages  cannot  be  recovered  in 
an  action  ex  contractu.9*  It  has  been-  held  that, 
where  a  passenger  is  ejected  for  refusal  to  pay  fare 
except  with  a  ticket  or  transfer  which  is  declined 
as  invalid,  unless  he  shows  the  validity  of  the  ticket 
or  transfer  he  cannot  sue  for  breach  of  a  contract 
of  carriage,  but  his  remedy  is  limited  to  an  action 
in  tort  for  the  manner  of  his  ejection.**    But  where 


39  Tex.  Civ.  A.  96,  87  SW  884 
(where  the  passenger  had  money  to 
pay  fare).  (13)  Eleven  hundred  and 
sixty-five  dollars.  Demllley  v.  Texas 
etc.,  R.  Co.,  91  Tex.  315,  42  SW  540 
[aff  (Civ.  A.)  41  SW  147]  (where 
the  passenger  was  told  he  must  get 
off  on  refusal  to  pay  fare,  and  walked 
out  quietly  to  the  platform  with  the 
conductor).  (14)  Twelve  hundred 
and  fifty  dollars.  Georgia  R.  Co.  v. 
Baldonl.  115  Ga.  1013,  42  SE  364; 
International,  etc..  R.  Co.  v.  Hood, 
57  Tex.  Civ.  A.  497,  122  SW  669  (for 
the  ejection  of  a  female  passenger). 
(15)  Thirteen  hundred  dollars.  Comer 
v.  Foley,  98  Ga.  678,  25  SE  671 
(where  the  ejection  for  refusal  to 
pay  fare  took  place  at  a  station  and 
was  unaccompanied  by  force  or  im- 
proper language,  and  the  traveler 
was  able  to  resume  his  journey  on 
the  following  day,  and  no  pecuniary 
loss  was  shown  except  the  amount 
of  the  fare  from  the  station  where 
he  was  ejected  to  'the  place  from 
which  he  started).  (18)~Flfteen  hun- 
dred dollars.  Central  R.,  etc.,  Co.  v. 
Strickland.  90  Ga.  562,  16  SE  352 
(where  plaintiff  was  compelled  to 
walk  four  or  five  miles,  and  there 
was  no  evidence  of  personal  injury 
or  aggravating  circumstances).  (17) 
Two  thousand  dollars.  Pittsburg, 
etc.,  R.  Co.  v.  Coll.  37  Ind.  A.  232, 
76  NE  816.  (18)  Thirty-five  hundred 
dollars.  Houston,  etc.,  R.  Co.  v. 
Crone,  (Tex.  Civ.  A.)  37  SW  1074 
(where  there  was  no  sufficient  evi- 
dence of  the  use  of  force  or  physi- 
cal injuries).  (19)  Four  thousand 
dollars.  Cincinnati,  etc.,  R.  Co.  v. 
Cundiff.  166  Ky.  594,  179  SW  615, 
AnnCasl916C  513.  (20)  Five  thousand 
dollars.  Elliott  v.  Western,  etc.,  R. 
Co.,  55  Ga.  464  (where  plaintiff  was 
traveling  on  a  free  ticket  which  had 
on  Its  back  an  Indorsement  contain- 
ing; certain  conditions  for  his  signa- 
ture, and  the  conductor  declined  to 
accept  it  unless  plaintiff  signed  such 
an  Indorsement,  and  he  refused  either 
to  sign  or  to  pay  fare);  Qulgley  v. 
Central  Pac.  R.  Co.,  11  Nev.  350 
(where  plaintiff  was  wrongfully 
ejected  from  the  cars  within  half  a 
mile  of  the  place  from  which  he 
started,  without  sustaining  any 
bodily  injury  and  without  unneces- 
sary force  being  used,  was  delayed 
one  day,  and  had  to  buy  another 
ticket,  which  cost  forty  dollars  and 
fifty  cents).  (21)  Fifty  pounds. 
Huntsman  v.  Great  Western  R.  Co., 
20  XT.  C.  Q.  B.  24  (putting  a  passen- 
ger off  the  train  under  the  impres- 
sion that  he  had  not  paid  his  fare, 
and  without  harshness  or  violence, 
and  where  Inconvenience  to  him  was 
trifling). 

fb]  Damages  held  excessive 
«io*  ejection  accompanied  by  vlo- 
lenoe.  Insult,  or  abuse:  (l)  Two 
hundred  and  fifty  dollars.  Conlon 
v.  Metropolitan  St.  R.  Co.,  34  Misc. 
394.  69  NTS  653.  (2)  Three  hundred 
dollars.  Chicago,  etc..  R.  Co.  v. 
Stratton,  111  111.  A.  142  (where  the 
verdict  was  evidently  based  largely 
on  the  assault  by  the  conductor  after 
plaintiff  had  been  ejected  from  the 
train,  which  assault  plaintiff  In- 
vited by  his  use  of  opprobrious  lan- 
guage to  the  conductor,  and  which 
was  entirely  separate  from  his  ejec- 
tion from  the  train).  (3)  Fourteen 
hundred  dollars.  Sloane  v.  Southern 
California  R.  Co..  Ill  Cal.  668.  44  P 
320.  32  LRA  193.  (4)  Twenty-five 
hundred  dollars.  Louisville,  etc..  R. 
Co.  v  Wllsey.  12  SW  275,  11  KyL 
419,   5   LRA  856. 


95.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Batty,  88  Ark.  282,  114  SW  218. 

Mich.— Light  v.  Detroit,  etc..  R 
Co.,  165  Mich.  433,  130  NW  1124,  34 
LRANS  282. 

Minn. — Mueller  v.  Chicago,  etc.,  R. 
Co.,  75  Minn.  109.  77  NW  566;  Kleven 
v.  Great  Northern  R.  Co.,  70  Minn. 
79.  72  NW  828. 

Miss. — Mobile,  etc:,  R  Co.  v.  Kran- 
fleld.  92  Miss.  494.  46  S  71:  Alabama, 
etc..  R.  Co.  v.  Bell,  29  S  818. 

Tex. — Missouri,  etc..  R.  Co.  v.  Mor-* 
gan,  (Civ.  A. 5  188  SW  216;  Interna- 
tional, etc.,  R.  Co.  v.  Williams.  56 
Tex.  Civ.  A.  176,  118  SW  758;  Gulf, 
etc.,  R.  Co.  v.  Russell,  38  Tex.  Civ.  A. 
291.  85  SW  299. 

Wash. — Wiles  v.  Northern  Pac  R. 
Co.,  66  Wash.  837.  119  P  8J0:  Shan- 
non v.  Northern  Pac.  R.  Co.,  44  Wash. 
321.  87  P  361. 

[a]  Bxcessrr*  damages  reduced 
from:  (1)  One  hundred  dollars  to 
fifty  dollars.  Mueller  v.  Chicago, 
etc.,  R.  Co.,  75  Minn.  109,  77  NW 
666  (where  a  conductor  threatened 
to  put  plaintiff  who  was  In  a  private 
compartment  In  a  sleeping  car  off 
the  train  unless  she  paid  her  fare, 
and  she  had  a  mileage  ticket  which 
on  Its  face  was  forfeited,  but  which 
In  reality  was  not  so,  and,  on  arriv- 
ing at  the  next  station  the  conduc- 
tor offered  to  take  her  money  and 
buy  her  a  new  ticket,  which  he  did). 

(2)  Two  hundred  and  twenty-five 
dollars  to  one  hundred  and  twenty- 
five  dollars.  Kleven  v.  Great  North- 
ern R.  Co..  70  Minn.  79,  72  NW  828 
(where  a  passenger  was  wrongfully 
ejected  because  of  certain  suspicious 
defects  in  his  ticket,  and  the  ticket 
was  In  fact  valid  and  appeared  on 
its  face  to  be.  but  there  was  no  evi- 
dence that  the  conductor  acted  ma- 
liciously or  with  such  disregard  of 
his  rights  as  would  justify  punitive 
damages,  and  he  was  ejected  in  the 
morning,  without  force,  purchased  a 
ticket,  and  rode  to  his  destination  on 
another    train    the    same    evening). 

(3)  Three  hundred  and  fifty  dollars 
to  one  hundred  dollars.  Interna- 
tional, etc.,  R.  Co.  v.  Williams.  55 
Tex.  Civ.  A.  176,  118  SW  758   (where 

Elalntlff's  wife  was  subjected  to  no 
arsh  treatment  or  special  annoy- 
ance in  being  compelled  to  leave  the 
train,  by  reason  of  her  having  no 
ticket  through  his  missing  the  train, 
except  that  resulting  from  her  hav- 
ing to  wait  at  the  station  where  she 
was  put  off).  (4)  Four  hundred  dollars 
to  two  hundred  dollars.  Gulf,  etc., 
R.  Co.  v.  Russell.  38  Tex.  Civ.  A.  291, 
85  SW  299.  (6)  Five  hundred  dollars 
to  two  hundred  and  fifty  dollars. 
Light  v.  Detroit,  etc..  R.  Co..  165 
Mich.  433.  130  NW  1124,  34  LRANS 
282  (where  a  passenger  who  was 
wrongfully  ejected  from  a  train 
about  six  o'clock  In  the  evening  was 
compelled  to  walk  to  his  home  about 
six  miles  away  and  reached  there 
about  dark,  and  felt  weak,  and  the 
following  day  felt  sore  and  stiffened 
up.  and  for  about  two  days  was  un- 
able to  continue  his  work  as  a  bar- 
ber, earning  from  three  to  five  dol- 
lars a  day);  Missouri,  etc.,  R.  Co. 
v.  Morgan,  (Tex.  Civ.  A.)  138  SW 
216  (where  plaintiff  was  only  en- 
titled to  recover  for  mere  humilia- 
tion and  shame  suffered  by  his  wife, 
if  anything).  (6)  One  thousand  dol- 
lars to  five  hundred  dollars.  Shan- 
non v.  Northern  Pac.  R.  Co.,  44 
Wash.  321.  87  P  351  (where  a  pas- 
senger through  the  fault  of  a  ticket 
exchanger    giving   her   a   wrong   re- 


ceipt for  her  ticket  was  put  off  at 
an  Intermediate  station  and  delayed 
twenty-four  hours,  during  which  sh^ 
was  111  from  worry  over  the  loss  of 
her  ticket).  (7)  One  thousand  dol- 
lars to  two  hundred  and  fifty  dol- 
lars. St.  Louis,  etc..  R.  Co.  v.  Batty, 
88  Ark.  282,  114  SW  218  (where  a 
passenger  holding  an  Imperfect  ticket 
was  ejected  on  his  refusal  to  pay 
fare  after  being  given  an  opportun- 
ity to  do  so,  and  he  had  the  money 
with  which  to  pay  it,  and  was  told 
that  he  was  ejected  solely '  on  the 
ground  that  under  the  rules  of  the 
carrier  his  ticket  could  not  be  ac- 
cepted). (8)  Two  thousand  dollars 
to  one  thousand  dollars.  Alabama, 
etc..  R  Co.  v.  Bell.  (Miss.)  29  S  818 
(holding  that,  where  plaintiff  got  on 
defendant's  train  and  stated  that  he 
gave  his  ticket  to  the  conductor  who 
afterward  asked  for  it  again  and  de- 
nied receiving  it,  and  two  compan- 
ions of  plaintiff  told  the  conductor 
that  he  had  the  ticket,  but  the  latter 
ordered  plaintiff  to  leave  the  train, 
and  he  got  off  when  the  conductor 
again  ordered  him  so  to  do,  hut  im- 
mediately got  back  on  the  train  and 
was  carried  to  his  destination,  and 
the  conductor  testified  that  plaintiff 
never  gave  him  a  ticket,  and  that 
after  leaving  the  train  he  got  on 
again  and  rode,  damages  for  such 
ejection  for  two  thousand  dollars 
was  excessive,  and  sufficient  to  war- 
rant a  reversal.  In  the  absenee  of  a 
remittitur  reducing  the  judgment  to 
one  thousand  dollars).  (9)  Two 
thousand  five  hundred  dollars  'to 
seven  hundred  and  fifty  dollars.  Mo- 
bile, etc.,  R.  Co.  v.  Kranfleld,  92  Miss. 
494,  46  S  71  (where  an  agent  of  the 
carrier  ordered  the  passenger  to 
leave  the  train  and  cursed,  but  the 
language  of  the  agent  was  not  heard 
by  anyone  else,  and  the  "evidence 
showed  that  the  passenger  did  not 
sustain  any  great  shock  by  reason 
of  the  manner  of  his  ejection).  (10) 
Seven  thousand  five  hundred  dollars 
to  two  thousand  five  hundred  dol- 
lars. St.  Louis,  etc.,  R.  Co.  v.  Roane, 
93  Miss.  7,  46  S  711  (where  a  boy 
who  was  in  the  last  stages  of  con- 
sumption secured  a  ticket  from  de- 
fendant railroad  and  had  a  health 
certificate,  which  was  rendered  nec- 
essary by  a  yellow  fever  epidemic, 
and  arrangements  had  been  made 
with  city  officials  for  him  to  dis- 
embark at  H,  but  a  quarantine  offi- 
cer of  H  compelled  him  to  get  off  the 
train  before  reaching  that  place,  and 
the  conductor,  not  knowing  he  had  a 
permit  to  get  off  at  H,  did  not  pro- 
test, and  the  boy  was  unable,  on 
account  of  weakness  from  sickness, 
to  explain,  and  was  detained  for 
thirty-six  hours  after  his  ejection  and 
compelled  to  go  home  by  another 
route,  and  died  three  days  there- 
after). 

96.  Joinder  of  causes  of  action 
see  Actions   Si    188-274. 

Umitation  of  actions: 
Generally  see  Limitations  of  Actions 

[25  Cyc  10473. 
For    wrongful    death    see    Death    (13 

Cyc   339]. 

97.  See  Actions  f  151. 

98.  Lexington,  etc.,  R.  C>.  v. 
Lyons.  104  Ky.  23.  46  SW  209.  20 
KyL  616;  Moon  v.  Interurban  St.  R. 
Co.,  85  NTS  263.  See  generally  Dam- 
ages t!8  Cyc  113]. 

9».  Brown  v.  Brooklyn,  etc.,  R. 
Co..  126  App.  Div.  690.  121  NTS  445. 
See  also  generally  Actions  I  161. 
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plaintiff  has  complied  with  the  statutory  rules  of 
procedure  as  to  the  form  of  his  action  and  pleading, 
he  cannot  be  precluded  from  recovering  because  of 
a  doubt  as-  to  whether  his  suit  is  ex  contractu  or  ex 
delicto.1 

Trespass  will  lie  against  a  carrier  for  forcibly 
ejecting  a  passenger,  where  the  ejection  is  unlawful 
in  itself,2  but  if  the  ejection  is  lawful,  but  is  done 
in  an  unlawful  manner,  case  is  the  proper  remedy,3 
and  it  has  been  held  that  trespass  will  not  lie  for 
damages  sustained  by  reason  of  detention  after  a 
forcible  ejection.4 

($  1214]  2.  Jurisdiction  and  Venue.5  An  action 
for  a  wrongful  ejection  which  is  based  on  the  car- 
rier's breach  of  its  contract  should  be  brought  in 
the  county  where  the  contract  was  to  be  performed  ;• 
but  where  it  is  based  on  the  tort,  it  should  be 


brought  in  the  county  where  the  ejection  took  place.' 
[{  1215]  3.  Pleading — a.  Declaration,  Com- 
plaint, or  Petition* — (1)  In  General  As  in  other 
civil  actions,8  the  declaration,  complaint,  or  peti- 
tion in  an  action  for  failure  or  refusal  to  carry  a 
person  as  passenger,10  or  for  a  wrongful  ejection, 
must  allege  every  material  fact  which  constitutes 
the  ground  of  plaintiff's  cause  of  action,  in  clear 
and  concise  language.11  Thus  in  an  action  for  a 
wrongful  ejection  plaintiff  should  allege  facts  show- 
ing that  the  relation  of  passenger  and  carrier  had 
arisen  under  which  plaintiff  was  entitled  to  trans- 
portation.12 The  facts  essential  to  show  the  right  to 
transportation  should  also  be  alleged ;  it  is  not  suffi- 
cient to  make  a  mere  general  allegation  that  the 
ejection  was  wrongful.18  But  if  the  pleading  is  in- 
sufficient in  thi3  regard  it  may  be  amended,1*  or 


1.  St.  Louis,  etc.,  R.  Co.  v.  Tount, 
30  Okl.  371.  120  P  627  (under  Comp. 
L.   [19091    §§   5533,   6269). 

2.  Chicago,  etc.,  R.  Co.  v.  Pea- 
cock. 48  111.  253;  St.  Louis,  etc.,  R. 
Co.  v.  Dalby,  19  111.  353;  Chicago 
Union  Tract.  C».  v.  Brethauer,  126 
111.  A.  204  [aff  223  111.  521,  79  NE 
287];  Chicago,  etc.,  R.  Co.  v.  Ca- 
eazza,  83  111.  A.  421;  Adams  v.  Union 
R.  Co..  21  R.  I.  134,  42  A  615.  44 
LRA    273. 

fa]  Thus  (1)  trespass  is  the  ap- 
propriate form  of  action  where  the 
action  is  Instituted  for  the  unlawful 
ejection  of  a  passenger  whose  ejec- 
tion Is  by  an  agent  of  defendant  act- 
ins  pursuant  to  orders  received  from 
his  principal.  Chicago  Union  Tract. 
Co.  v.  Brethauer,  125  111.  A.  204  [aff 
223  111.  521,  78  NE  287]  .  (2) 
Where  a  town  grants  a  street  rail- 
road franchise,  the  contract  limiting 
the  rate  of  fare  between  any  two 
points,  an  individual  who  has  been 
ejected  from  a  car  for  refusing  to 
pay  more  than  that  rate  may  avail 
himself  of  the  contract,  in  trespass 
for  assault  and  battery.  Adams  v. 
Union  R.  Co.,  21  R.  I.  184.  42  A  515. 
44  LRA  273. 

Trespass  to  the  person  generally 
see  Trespass  [38  Cyc  9991. 

3.  St.  Louis,  etc.,  R.  Co.  v.  Dalby, 
19  111.  858.  See  generally  Case,  Ac- 
tion on  (6  Cyc  681].  „ 

4.  Barnum  v.  Baltimore,  etc.,  R. 
Co..  6   W.  Va.  10. 

[a]  Thus  for  a  forcible  ejection 
from  a  car  an  action  of  trespass  for 
the  recovery  of  secondary  or  conse- 
quential damages  by  reason  of  de- 
tention, etc,  is  not  the  proper  form. 
as  trespass  in  such  a  case  would  not 
lie  at  the  common  law,  that  action 
being  always  for  direct  and  imme- 
diate injury,  although  it  is  provided 
by  statute  that  "in  any  case  in 
which  an  action  of  trespass  will  lie, 
an  action  of  trespass  on  the  case 
may  be  maintained,"  this  does  not 
justify  trespass  in  form  where  only 
case  will  lie.  Barnum  v.  Baltimore, 
etc.,  R.  Co.,  5  W.  Va.  10. 

5.  Jurisdiction  of  municipal  courts 


see  Courts  [11  Cyc  633] 

Venue    generally 
Cyc  11. 


see    Venue     [40 


"0.  Sutton  v.  Southern  R.  Co..  101 
Oa.  776.  29  SE  53. 

T.  Georgia  Southern,  etc.,  R.  Co. 
v.  Pearson.  120  Ga.  284,  47  SE  904; 
Sutton  v.  Southern  R.  Co.,  101  Ga. 
776.  29  SB  63. 

[a]  Connecting  carriers.— Where  a 
passenger  purchases  a  ticket  over 
several  connecting  lines,  and  after 
using  the  same  over  the  Initial  road 
Is  ejected  from  the  train  on  a  con- 
necting, road  because  of  the  failure 
of  the  agent  of  the  company  from 
which  he  purchased  the  ticket  prop- 
erly to  stamp  the  same,  his  cause  of 
action  against  the  company  that  sold 
him  the  ticket  for  such  -wrongful 
election  originates  in  the  county 
where  the  ejection  occurs,  and  not 
In  the  one  where  the  ticket  Is  pur- 
chased.    Georgia   Southern,    etc.,    R. 


Co.    v.    Pearson,    120    Ga.    284,    47   SE 
904. 

8.  See  generally  Pleading  [31  Cyc 
921. 

9.  See  generally  Pleading  [31  Cyc 
100]. 

10.  See  supra  f   1067. 

11.  Louisville,  etc.,  R.  Co.  v. 
Perkins.  144  Ala.  325,  39  S  305;  Riley 
v.  Wrightsville,  etc.,  R.  Co.,  133  Ga. 
413.  65  SE  890,  24  LRANS  379;  18 
AnnCas  208;  Lindsay  v.  Oregon 
Short  Line  R.  Co.,  13  Ida.  477,  90  P 
984.  12  LRANS  184. 

[a]  Petition  against  two  connect- 
ing roads  for  ejection  frort  waiting 
room  at  transfer  point  held  sufficient 
as  against  a  general  demurrer. 
Riley  v.  Wrightsville,  etc.,  R.  Co.,  133 
Ga,  413,  65  SE  890,  24  LRANS  379, 
18  AnnCas  208. 

U.  Ala. — McGhee  v.  Cashln,  130 
Ala.  561,  30  S  367. 

Pla. — Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  425,  42  S  706. 

Ga.— Southern  R.  Co.  v.  Dyson,  109 
Ga.  103,  34  SE  997. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Craucher, 
132  Ind.  275,  31  NE  941;  Pittsburgh, 
etc.,  R.  Co.  v.  Halslup,  39  Ind.  A. 
394,  79  NE  1035  (complaint  held  suffi- 
cient). 

Minn. — Mykleby  v.  Chicago,  etc.,  R. 
Co.,  39  Minn.  64,  38  NW  763. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Splrk.  61  Nebr.  167,  70  NW  926. 

N.  C. — Knowles  v.  Norfolk  South- 
ern R.  Co.,  102  N.  C.  69,  9  SE  7. 

W.  Va. — White  v.  Chesapeake,  etc., 
R.  Co..  26  W.  Va  800;  Barnum  v. 
Baltimore,  etc.,  R.  Co.,  6  W.  Va. 
10. 

Ont. — Farewell  v.  Grand  Trunk  R. 
Co.,  16  U.  C.  C.  P.  427. 

[a]  Declaration,  oomplalnt,  or  pe- 
tition held  sufficient. — (1)  An  allega- 
tion -that  plaintiff  became  a  pas- 
senger to  be  carried  from  a  certain 
station  to  a  certain  other  station  for 
a  certain  reward  paid  to  defendant 
Is  sufficient  as  against  a  motion  for 
a  compulsory  amendment  of  the  dec- 
laration seeking  to  have  it  stated 
whether  plaintiff  was  on  such  train 
as  a  passenger  by  being  the  holder 
of  a  ticket  purchased.  Seaboard  Air 
Line  R.  Co.  v.  Scarborough,  62  Fla. 
426,  42  S  706.  (2)  A  complaint  is 
sufficient  which  alleges  that  defend- 
ant was  a  common  carrier,  and  that 
at  a  certain  date  plaintiff  took  pas- 
sage and  was  admitted  as  a  pas- 
senger on  a  car  In  one  of  its  trains, 
to  be  carried  to  a  certain  point 
designated.  Ohio,  etc.,  R.  Co.  v. 
Craucher,  132  Ind.  275.  31  NE  941; 
White  v.  Chesapeake,  etc.,  R.  Co.,  26 
W.  Va.  800;  Farewell  v.  Grand  Trunk 
R.  Co..  15  U.  C.  C.  P.  427. 

[bl  Allegation  of  loss  of  ticket 
and  tender  of  fare. — Where  plaintiff 
did  not  have  his  ticket  with  him,  but 
alleged  that  he  explained  to  the  con- 
ductor that  he  knew  where  the  ticket 
was  and  that  he  would  get  it  as  soon 
as  he  reached  his  destination  and 
there  deliver  it  to  the  conductor,  or 
that  he  would  deposit  with  the  con- 
ductor the  value  of  the  ticket,  to  be 


returned  if  he  should  produce  the 
misplaced  ticket  at  the  point  of  des- 
tination, and  alleged  further  that  the 
money  was  tendered  to  the  conductor 
who  refused  to  receive  the  same  and 
forced  plaintiff  off  the  train  several 
miles  from  his  destination,  these  two 
propositions  were  in  no  way  depend- 
ent on,  and  did  not  qualify,  each  other 
and  were  not  inconsistent,  and  the 
last  allegation  was  clearly  suscepti- 
ble of  the  interpretation  that  the 
tender  at  last  was  unconditional  and 
was  sufficient,  .  notwithstanding  the 
two    allegations    were    in    one    para- 

graph,     separated    by    a    semicolon. 
Inowles  v.  Norfolk  Southern  R.  Co.. 
102   N.  C.   59,   9   SE  7. 

[c]  Description  of  ticket. — When 
the  petition  insufficiently  describes 
the  ticket  presented  to  the  conductor 
as  the  evidence  of  plaintiff's  claim 
of  right  to  passage.  In  not  stating 
the  printing  or  stamps  thereon  or 
the  conditions,  or  dates,  it  is  erro- 
neous to  overrule  a  special  demurrer 
properly  pointing  out  the  defective- 
ness of  the  petition  in  this  respect 
Southern  R.  Co.  v.  Dyson.  109  Ga. 
103,  34  SE  997. 

13.  Barnum  v.  Baltimore,  etc,  R. 
Co..  6  W.  Va.  10. 

14.  Montgomery  Tract.  Co.  v. 
Fltspatrlck,  149  Ala.  611,  43  S  136,  9 
LRANS  851:  Georgia  R..  etc,  Co.  v. 
Murden,  83  Ga.  763,  10  SE  235:  Penn- 
sylvania Co.  v.  Dean,  92  Ind.  459. 

[a]  Illustrations. — (1)  Where  the 
cause  of  action  was  the  ejection  of 
a  passenger  from  the  cars  because 
he  refused  to  pay  an  alleged  over- 
charge consisting  of  the  difference 
between  the  ticket  rate  and  the  con- 
ductor's rate,  an  amendment  show- 
ing why  the  ticket  was  not  and 
could  not  be  procured,  in  that  there 
was  no  agent  at  the  station,  should 
be  allowed.  Georgia  R..  etc..  Co.  v. 
Murden.  83  Ga.  763,  10  SE  364.  (1) 
A  complaint  averring  that  plaintiff 
was  compelled  to  Jump  from  a  mov- 
ing train  should  be  amended  so  as  to 
show  by  what  right  he  was  on  the 
train.  Pennsylvania  Co.  v.  Dean,  91 
Ind.  459. 

[b]  Defective  transfer. — A  com- 
plaint alleging  that  plaintiff  was 
wrongfully  ejected  from  defendant's 
street  car  by  defendant's  conductor, 
motorman,  etc,  Is  properly  amended 
by  adding  a  count  alleging  that  while 
a  passenger  on  one  of  defendant's 
cars  plaintiff  applied  to  defendant's 
conductor  for  a  transfer  to  another 
car  and  was  given  a  transfer  so 
negligently  torn  off  that  It  could  not 
be  used,  and  that  by  reason  thereof 
the  conductor  of  the  other  car  ejected 
plaintiff  therefrom;  and  the  com- 
plaint as  amended  is  not  demurrable 
since  plaintiff  while  not  entitled  to 
recover  on  the  ground  of  a  wrongful 
ejection  has  a  right  of  action  for  the 
breach  of  the  contract  to  carry,  or 
for  defendant's  negligence  in  not 
Issuing    a    proper    transfer.      Mont- 

J ornery  Tract.  Co.  v.  Fitspatriek.  141 
la.  611.  43  S  186.  9   LRANS  861. 


For  later  oases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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defendant  may  object  thereto  by  a  motion  to  make 
more  specific.  5  If  the  complaint  is  for  wrongful 
ejection  from  a  station,  it  must  show  that  plaintiff 
was  there  with  the  intention  to  be  transported  as 
a  passenger.1*  If  the  ejection  was  from  a  train, 
facts  must  be  alleged  showing  the  train  to  have  been 
one  on  which  plaintiff  was  entitled  to  be  carried,17 
as,  for  instance,  that  it  was  a  train  which  under 
the  rules  of  the  carrier  stopped  at  the  destination 
to  which  plaintiff  was  entitled  to  be  transported.1* 
But  where  the  action  is  for  an  assault  in  ejecting 
plaintiff  in  a  willful  and  unnecessarily  forcible 
manner,  it  is  not  necessary' to  allege  that  plaintiff 
was  a  passenger  at  the  time,1'  although  it  has  been 
held  that  in  an  action  for  an  assault  in  ejecting 
one  from  a  freight  train  facts  must  be  alleged  which 
show  the  relation  of  carrier  and  passenger  in  order 
to  remove  the  presumption  that  the  freight  train 
was  confined  exclusively  to  the  transportation  of 
freight.10  A  count  which  states  merely  conclusions, 
and  not  the  facts  from  which  the  conclusions  are 
drawn,  is  insufficient.21 

Refusal  to  pay  excessive  fare;  excuse.  Where  a 
train  fare  of  greater  amount  than  the  cost  of  a 
ticket  is  lawfully  chargeable  against  a  person  who 
enters  a  train  without  a  ticket,  in  order  to  justify 


a  refusal  to  pay  such  fare  plaintiff  must  allege  facts 
which  show  that  he  used  due  diligence  in  an  effort 
to  procure  a  ticket,  and  that  his  failure  to  have  a 
ticket  was  attributable  to  the  fault  of  defendant.23 

Tender  of  fare.  Where  plaintiff  was  without  a 
ticket,  his  petition  should  allege  that  he  tendered 
the  proper  fare  at  the  train  rate  in  lieu  of  the 
ticket  when  the  same  was  demanded  of  him.23  But 
it  is  not  necessary  that  he  should  allege  a  strict 
legal  tender  of  his  fare,  but  only  that  he  was  willing 
and  ready  to  pay  it  and  that  he  offered  so  to  do;  nor 
is  it  necessary  that  the  amount  of  fare  or  the 
person  to  whom  it  was  tendered  should  be  alleged.24 

Superfluous  and  immaterial  allegations  should  be 
stricken  out  on  motion.*1  It  has  been  held  that  a 
demurrer  trf  a  count  for  wrongful  ejection  of  a 
passenger  for  failing  to  aver  willful  or  wanton  in- 
jury, although  claiming  punitive  damages,  should 
be  overruled,  as  the  proper  remedy  is  a  motion  to 
strike  out  the  allegation  as  to  punitive  damages.26 

[$  1216]  (2)  Allegation  of  Ejection.  It  is  not 
enough  to  aver  generally  that  plaintiff  was  wrong- 
fully put  off  and  excluded  from  a'  car;  plaintiff 
must  set  forth  in  his  declaration  sufficient  facts  to 
show  that  the  ejection  was  improper  and  wrong- 
ful,2' such  as  that  it  was  accomplished  with  exces- 


15.  Kuebsam  v.  St.  Louis  Transit 
Co..  108  Mo.  A.  437,  83  SW  984. 

[a]  XUustratlon^-Where  in  an  ac- 
tion against  a  carrier  for  injury  to 
?lalntlff  while  a  passenger  the  petl- 
lon  charged  that  after  plaintiff  had 
paid  his  fare  the  "car  proceeded  to 
a  point  near  the  new  city  hospital, 
where  it  was  stopped  by  a  blockade 
and  plaintiff  with  other  fellow  pas- 
sengers was  transferred  to"  another 
line  operated  by  defendant,  and  that 
after  plaintiff  had  entered  the  car  on 
that  line  "and  was  lawfully  on  such 
car,  the  conductor  in  charge  as- 
saulted him,"  it  was  error  to  deny 
defendant's  motion  to  make  the  peti- 
tion more  specific  as  to  the  manner 
in  which  the  transfer  to  the  second 
car  was  effected,  and  the  facts  under 
which  he  claimed  to  be  lawfully  on 
the  car.  Ruebsam  v.  St.  Louis  Tran- 
sit Co..  108  MO.  A.  437.  83  SW  984. 

16.  Louisville,  etc.,  R.  Co.  v.  Kay, 
8  Ala.  A.  562,  62  S  1014:  Harris  v. 
Stevens,  31  Vt.  79,  78  AmD  337. 

[a]  Complaint  held  sufficient. — A 
complaint  for  damages  caused  by  be- 
ing forcibly  ejected  from  a  railroad 
station,  which  alleges  that  plaintiff 
was  in  the  station  on  the  invitation 
of  the  agent  to  wait  until  he  bought 
his  ticket,  is  sufficient,  even  though 
it  does  not  allege  that  it  was  a  rea- 
sonable time  before  his  train  was 
due.  Louisville,  etc.,  R.  Co.  v.  Kay, 
8  Ala.  A.  662.  62  S  1014. 

17.  White  v.  Evansvllle,  •  etc.,  R. 
Co..  133  Ind.  480.  33  NE  273;  Chicago, 
etc.,  R.  Co.  v.  Bills,  104  Ind.  13.  3  NE 
611;  Lake  Erie,  etc..  R.  Co.  v.  Lucas, 
18  Tnd.  A.  239.  47  NE  842  (complaint 
held  Insufficient);  Allen  v.  Lake  Shore, 
etc.,  R.  Co.,  67  Oh.  St.  79.  47  NE  1037. 

[a]  Allegation  as  to  station  where 
train  la  boarded. — Where  a  sheriff 
having  the  right,  under  the  statute, 
to  ride  on  a  freight  train  was  ejected 
therefrom  at  Jefferson  where  the 
train  was  standing  and  where  he 
boarded  it,  and  he  brought  an  action 
against  the  railroad  company  for 
damages,  and  in  his  petition  averred 
that  the  "train  stopped  regularly,  as 
well  as  on  said  day  ...  at  Jeffer- 
son." the  word  "regularly"  as  applied 
to  Jefferson  was  surplusage,  and  it 
was  sufficient  to  prove  that  the  train 
had  in  fact  stopped  at  Jefferson  when 
the  sheriff  got  aboard.  Allen  v.  Lake 
Shore,  etc.,  R.  Co.,  57  Oh.  St.  79,  47 
NE  1037. 

18.  Drew  v.  Wabash  R.  Co.,  129 
Mo.  A.  459,  107  SW  478;  Turner  v. 
McCook,  77  Mo.  A  196;  Missouri,  etc., 
R.  Co.  v.  Herring,  61  Tex.  Civ.  A.  543, 
187  SW  1165,  180  SW  1089.    See  alao 


cases  supra  note  17. 

19.  Adams  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  278,  130  SW  48. 

80.  Smith  v.  Louisville,  etc.,  R. 
Co..  124  Ind.  394,  24  NE  763;  Snyder 
v.  Hannlval,  etc..  R.  Co.,  60  Mo.  413; 
Whitehead  v.  St.  Louis,  etc.,  R.  Co., 
22  Mo.  A.  60  [aff  99  Mo.  263,  11  SW 
751.  6  LRA  409]. 

91.  Atlantic  Coast  Line  R  Co.  v. 
Thomas.  14  Ga.  A.  619,  82  SE  299; 
Mitchell  v.  Southern  R.  Co..  77  Miss. 
917.  27  8  834.  See  generally  Plead- 
ing ,[31  Cyc  49]. 

22.  Allison  v.  Georgia  R.,  etc.,  Co.. 
132  Ga.  834,  65  SE  85;  Georgia  R., 
etc,  Co.  v.  Murden,  83  Ga.  763,  10  SE 
364  (amendment);  Indianapolis,  etc., 
R.  Co.  v.  Kennedy,  77  Ind.  507;  Avey 
v.  Atchison,  etc.,  R.  Co.,  11  Kan.  448; 
Galveston,  etc.,  R.  Co.  v.  Short,  (Tex. 
Civ.  \i  163  SW  601. 

[a]  Presumption  of  distinction  be- 
tween train  and  ticket  fare. — An  al- 
legation that  the  price  of  the  ticket 
was  seventy  cents,  and  that  plaintiff 
when  a  ticket  or  fare  was  demanded 
by  the  conductor  tendered  this 
amount,  but  the  conductor  refused 
to  accept  it  and  demanded  one  dollar 
and  five  cents  and  on  plaintiff's  fail- 
ure to  pay  it  compelled  him  to  leave 
the  train,  shows  prima  facie  a  good 
cause  of  action.  It  will  not  be  pre- 
sumed on  demurrer  that  the  company 
had  made  a  distinction  between 
ticket  fare  and  train  fare,  and  that 
the  sum  demanded  was  the  train  fare 
fixed  by  the  company.  Avey  v.  At- 
chison, etc.,  R.  Co.,  11  Kan.  448. 

23.  Wilson  v.  Southern  R.  Co.,  143 
Ga.  189.  84  SE  445. 

24.  Tarbell  v.  Central  Pac.  R.  Co., 
34  Cal.  616:  White  v.  Chesapeake,  etc.. 
R.  Co.,  26  W.  Va.,  800. 

25.  McGhee  v.  Reynolds,  129  Ala. 
540,  29  S  961;  Chase  v.  Atchison,  etc., 
R.  Co.,  70  Kan.  546.  79  P  153. 

[al  Illustrations,^— (1)  Where  a 
count  relating  to  the  purchase  of  the 
ticket  and  the  conditions  contained 
therein,  and  the  efforts  to  have  the 
same  signed,  dated,  and  stamped,  and 
the  refusal  of  defendant's  station 
agent  to  sign,  date,  and  stamp  said 
ticket,  and  his  statement  that  the 
ticket  was  all  right  and  plaintiff 
could  use  it  for  return  passage, 
then  averred  that  after  being  so 
instructed  by  defendant's  agent 
plaintiff  boarded  one  of  defend- 
ant's trains  as  a  passenger  and 
without  any  knowledge  that  she  had 
no  right  to  ride  on  said  train  by 
the  use  of  said  ticket,  and  while  on 
said  train  without  any  resistance  on 
her  part  she  was  rudely  and  forcibly 


ejected  by  defendant's  conductor  from 
said  train,  and  "that  said  force  and 
violence  upon  the  part  of  said  con- 
ductor was  unnecessary  to  eject  her 
from  said  car;  that  she  had  offered 
no  resistance  to  his  demands  for  her 
to  leave  the  train,  but'  she  had  only, 
besought  him  with 'words  and  In 
tears  to  be  allowed  to  remain  .  .  . 
but,  notwithstanding  all  this  the  said 
conductor  wantonly,  willfully  or  In- 
tentionally, forcibly  ejected  plaintiff 
as  aforesaid,"  causing  the  injuries 
complained  of,  the  count  states  a 
cause  of  action  in  trespass,  and 
claims  a  recovery  for  damages  for 
the  alleged  excessslve  force  used  by 
the  conductor  in  ejecting  plaintiff 
from  the  train;  and  that  therefore 
all  of  the  averments  in  said  count 
as  to  plaintiff  presenting  the  ticket 
to  defendant's  station  agent,  and  the 
latter's  statement  and  conduct  in 
that  connection,  are  foreign  ■  to  the 
trespass  sued  on  and  should  on  de- 
fendant's motion  have  been  stricken 
from  said  count.  McGhee  v.  Rey- 
nolds 129  Ala.  640,  547,  29  S  961. 
(2)  Where  a  petition  in  an  action 
for  wrongful  ejection  of  a  passenger 
from  a  train  alleged  a  violation  of 
the  contract  of  carriage  and  also 
tortious  acts  of  the  conductor,  the 
latter  allegations  may  be  treated  as 
surplusage.  Chase  v.  Atchison,  etc.. 
R.  Co.,  70  Kan.  546,  79  P  153. 

2&  Louisville,  etc.,  R.  Co.  v.  Daw- 
son.  11  Ala.  A.   621,   66   S   905. 

27.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Grimes,  184  Ala.  413,  63  S  554; 
Louisville,  etc.,  R.  Co.  v.  Mason,  10 
Ala.  A.  263,   64   S  154. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Spirk,  61   Nebr.  167,  70  NW  92*. 

S.  C. — Aaron  v.  Southern  R.  Co., 
68    S.   C.    98,   46   SE  556. 

Tex. — Galveston,  eta,  R.  Co.  v. 
Short,  (Civ.  A.)  163  SW  601. 

W.  va. — Barnum  v.  Baltimore,  etc, 
R.  Co.,  5  W.  Va.  10. 

See  also  supra  (  1215. 

[a]  Allegations  held  suffiolant. — 
(1)  A  complaint  Is  sufficient  and 
states  a  good  cause  of  action,  where 
it  avers  that  defendant  was  operat- 
ing a  railroad  on  which  passenger 
trains  were  run;  that  plaintiff  pur- 
chased from  defendant,  for  a  re- 
ward, a  ticket  which  entitled  him  to 
be  carried  as  a  passenger  on  one  of 
defendant's  trains;  that,  after  hav- 
ing purchased  said  ticket,  he 
boarded  the  train,  to  be  carried  to  a 
station  on  defendant's  road;  and  that, 
although  plaintiff  tendered  to  the 
conductor  on  said  train  the  ticket  so 
purchased,    the    said    conductor.    In 
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sive  or  unnecessary  force,28  or  at  an  improper  time 
or  place.*9 

A  general  allegation  of  the  facts  constituting 
negligence  on  the  part  of  defendant's  employee  in 
ejecting  plaintiff  is  sufficient  without  alleging  the 
details  wherein  the  negligence  consisted,30  and  with- 
out describing  the  particular  employee91  or  the  kind 
of  train.82 


[4  1217]  (S)  Allegation  of  Damages.  The  alle- 
gation of  damages  in  an  action  for  a  wrongful 
ejection  is  governed  by  the.  rules  relative  to  allega- 
tions of  damages  in  other  civil  actions.38  The  alle- 
gation should  show  a  causal  connection  between  the 
wrongful  or  improper  ejection  and  the  injuries  sus- 
tained ;**  but  if  has  been  held  sufficient  to  allege 
that  as  a  proximate  consequence  of  the  ejection 


breach  of  the  duty  owing:  plaintiff 
as  a  passenger,  wrong-fully  and 
forcibly  ejected  him  from  the  train. 
McGhee  v.  Cashln,  1*0  Ala.  561.  30  S 
367.  (2)  A  complaint  which  alleges 
that  plaintiff  claims  a  specified  sum 
as  damages,  and  that,  while  he  was 
a  passenger,  a  servant  of  the  carrier 
while  acting  as  conductor  or  motor- 
man  assaulted  plaintiff  by  pointing 
a  pistol  at  him*,  compelling  him  to 
.leave  the  car,  states  a  cause  of  ac- 
tion as  against  a  demurrer.  Birm- 
ingham R.,  etc.,  Co.  v.  Tate,  7  Ala. 
A.  517.  61  S  32. 

_[b]  Failure  to  validate  ticket— 
Where,  in  an  action  against  a  rail- 
road company,  a  count  of  the  com- 
plaint averred  that  plaintiff  pur- 
chased a  round  trip  ticket  from  de- 
fendant, which'  provided  that,  before 
It  would  be  good  for  return  passage, 
the  holder  must  be  identified  as  the 
original  purchaser, .  before  .defend- 
ant's station  agent  at  the  place,  to 
which  plaintiff  was  going,  who  would, 
at  that  time,  sign,  date,  and  stamp 
the  ticket  as  said  agent;  that  plain- 
tiff was  carried  as  a  passenger  from 
the  place  of  the  purchase  of  the 
ticket  to  her  point  of  destination, 
and,  wishing  to  return,  she  presented 
the  ticket  to  defendant's  said  agent 
for  his  official  stamp  and  signature, 
and  offered  to  prove  her  Identity  as 
the  contract  on  the  ticket  required 
her  to  do.  In  order  to  use  the  ticket 
for  the  return  passage:  but  that, 
notwithstanding  it  was  the  said  sta- 
tion agent's  duty  to  sign,  date,  and 
stamp  the  said  ticket,  he  refused  so 
to  do,  and,  by  reason  of  said  ticket 
not  being  so  dated,  stamped,  and 
signed,  plaintiff  was  ejected  from  de- 
fendant's train  while  attempting,  by 
the  use  of  such  ticket,  to  return  to 
the  place  from  which  she  started, 
the  count  stated  a  good  cause  of  ac- 
tion for  the  alleged  refusal  of  de- 
fendant's agent  to  stamp,  date,  and 
sign  plaintiff's  return  trip  ticket,  so 
as  to  make  it  available  for  her  pas- 
sage; but  It  did  not  set  forth  a  cause 
of  action  for  plaintiff's  ejection  from 
the  train.  McOhee  v.  Reynolds,  129 
Ala.  540,  2$  S  961. 

tc]  "ueg>l  conclusions. — A  com- 
plaint that  defendant  railroad  com- 
pany "wrongfully  and  unlawfully" 
required  plaintiff  to  alight  from  the 
train  does  not  assign  specific  legal 
character  to  the  acts  of  defendant, 
and  therefore  must  be  disregarded. 
Aaron  v.  Southern  R  Co.,  68  13.  C.  98, 
46  SE  556. 

OS.  Churchill  v.  Chicago,  etc,  R. 
Co..  67  111.  390;  Chicago,  etc..  R.  Co., 
v.  Bills,  104  Ind.  13,  3  NE  611;  Terre 
Haute,  etc.,  R.  Co.  v.  FiUgerald.  47 
Ind.  79;  Pittsburgh,  etc..  R.  Co.  v. 
Haislup.  39  Ind.  A.  394,  79  NE  1035; 
Ray  v.  United  Tract.  Co.,  96  App. 
Div.  48,  89  NTS  49;  Casey  v.  Oakes, 
17  Wash.  409,  50  P  63. 

[a]  Complaints  held  snmolent.— 
(1)    A   complaint   which   alleged   the 

furchase  of  a  ticket  by  plaintiff,  the 
erms  of  the  contract  of  carriage, 
and  the  right  of  plaintiff  to  ride  on 
his  ticket,  and  that  the  conductor  of 
the  train,  knowing  that  he  was  bo 
entitled  to  travel",  wrongfully  and 
maliciously  refused  to  permit  him  so 
to  travel  on  the  train,  and  that  he 
was  violently,  rudely,  angrily,  and 
maliciously  seized  on  by  the  con- 
ductor, etc.,  and  thrown  from  the 
train,  was  good,  on  the  ground  that 
the  gravamen  of  the  action  was  the 
violent  and  malicious  expulsion  and 
not  the  breach  of  the  contract  of 
carriage.      Terre   Haute,   etc.,   R.   Co. 


v.  FiUgerald,  47  Ind.  79.  (2)  A  com 
plaint,  alleging  that  one  of  defend 
ants   was   in   the   employ   of   certain 


receivers  of  a  railroad  company,  also 
defendants,  and  that  he,  "acting  for 
himself  and  for  said  receivers  and 
the  said  railroad  company,  and  in 
the  course  of  his  employment  .  .  . 
assaulted  and  beat  plaintiff,"  a  pas- 
senger, forcing  him  from  a  train  of 
the  company  and  from  the  depot, 
stated  a  cause  of  action  against  the 
receivers,  and,  although  not  naming 
the  particular  form  of  action,  was 
sufficient  under  the  code.  Casey  v. 
Oakes,    17    Wash.    409,   411,    50   F   53. 

[b]  Complaint  held  sufficient  for 
Msault,  Tout  not  for  ejection. — A  com- 
plaint charging  that  the  conductor 
of  defendant's  street  car  on  Which 
plaintiff  was  riding  unlawfully 
threatened  to  eject  plaintiff  there- 
from and  did  wrongfully  and  unlaw- 
fully beat  and  assault  her,  by  reason 
whereof  she  was  injured  and  greatly 
bruised,  etc.,  but  did  not  allege  that 
she  was  actually  put  off  the  car, 
states  a  cause  of  action  for  assault 
and  battery  only,  and  not  for  ejec- 
tion. Ray  v.  United  Tract.  Co.,  96 
App.   Div.  48,  89  NYS  49. 

[c]  Allegations  held  Insufficient.— 
A  declaration  that  the  company's 
servants  "did  forcibly  and  with  great 
violence"  thrust  and  eject  plaintiff, 
does  not  in  Itself  Imply  excessive 
force,  there  being  nothing  to  show 
whether  plaintiff  resisted;  nor  how 
much  force  was  necessary.  Churchill 
v.  Chicago,  etc.,  R.  Co.,  67  111.  890. 

[d]  where  the  complaint  is  for 
unnecessary  force,  facts  showing  not 
merely  the  use  of  force  but  of  un- 
necessary force,  must  be  alleged. 
Chicago,  etc.,  R.  Co.  v.  Bills,  104  ind. 
13,  3   NE  611. 

29.  Central  of  Georgia  R.  Co.  v. 
Bagley,  173  Ala,  611.  55  S  894;  South- 
ern R.  Co.  v.  Bailey,  143  Ga.  610,  85 
SE  847,  LRA1916E  1043;  Macon,  etc., 
R.  Co.  v.  Moore,  125  Ga.  810,  54  SE 
700;  Indianapolis  St.  R.  Co.  v.  Hock- 
ett,  (Ind.  A.)  64  NE  633;  Bragg  v. 
Norfolk,  etc.,  R.  Co.,  110  Va.  867,  67 
SE   593.       ' 

[a]  Allegations    held    sufficient— 

(1)  A  count  in  a  declaration,  stating 
that  Intestate  was  ejected  from  a 
train  when  night  was  rapidly  ap- 
proaching and  the  climatic  condi- 
tions were  severe,  the  ground  being 
covered  with  fifteen  inches  of  snow; 
and  that  the  conductor  and  other 
servants  of  defendant,  on  account  of 
intestate's  condition  and  surround- 
ings, attempted  to  place  him  In  care 
of  a  station  agent  who,  knowing  de- 
cedent's condition,  neglected  to  care 
for  him,  but  permitted  and  actually 
saw  him  wander  off  alone  down  the 
railroad  track,  states  a  cause  of  ac- 
tion for  ejection  from  a  train  at  an 
Improper  place.  Bragg  v.  Norfolk, 
etc.,  R.  Co.,   110   Va.   867,  67  SE   593. 

(2)  A  complaint  which  alleges  that 
the  conductor  negligently  required 
the  passenger  to  leave  the  train  at 
a  place  highly  dangerous  for  her  so 
to  do,  on  his  refusal  to  accept  her 
ticket,  and  which  sets  forth  the  facts 
as  to  the  dangers  of  the  place  for  an 
old  and  infirm  person  to  disembark, 
states  a  cause  of  action  as  against  a 
demurrer.  Central  of  Georgia  R.  Co. 
v.  Bagley,  173  Ala.  611,  55  S  894. 

[b]  Identification  of  place. — In  an 
action  against  a  railroad  for  the 
death  of  plaintiff's  husband,  caused 
by  his  ejection  from  a  train  while 
in  a  helpless  condition,  an  allegation 
in  the  petition  that  the  deceased  was 
ejected  from  a  designated  train  near 


a  trestle  and  almost  In  the  yards  ot 
the  railroad  company,  in  or  near  a 
swamp  in  the  city  of  Macon,  was  a 
sufficient  identification  of  the  place 
of  ejection.  Macon,  etc.  R.  Co.  v. 
Moore,   125  Ga.   810,  64  SB  700. 

[c]  Allegations  held  insufficient— 
A  count  in  a  declaration  which  did 
not  allege  facts  either  as  to  the 
weather    or    the    character    of    the 

?  rounds  In  and  about  a  station,  or 
hat  it  was  severely. cold,  or  that  the 
ground  was  covered  with  snow,  or 
that  the  character  of  the  place  was 
such  as  made  It  dangerous,  did  not 
state  a  cause  of  action  for  ejectment 
from  a  train  at  an  Improper  place. 
Bragg  v.  Norfolk,  etc,  B,  Co..  110  Va. 
867,  67  SE  593. 

30.  Birmingham  R.  Light,  etc. 
Co.  v.  Yielding.  155  Ala.  SS9,  46  S 
747:  Birmingham  B,  Light,  etc.,  Co. 
v.  Turner,  154  Ala.  542,  45  S  671; 
Louisville,  etc.,  R.  Co.  v.  Laney,  (Ala. 
A.)  69  S  993;  Lindsay  v.  Oregon 
Short  Line  R  Co.,  13  Ida.  477.  »0  P 
984,  12  LRANS  184.  See  generally 
Negligence   [29  Cyc  567]. 

fa]  Allegations  held  sufficient— 
(lj  A  count  alleging  that  defendant's 
agent,  acting  within  the  scope  of  his 
authority,  so  negligently  conducted 
himself  In  and  about  the  carriage  of 
plaintiff  as  defendant's  passenger 
that,  as  a  proximate  consequence 
thereof,  plaintiff  was  ejected  from 
said  train,  was  not  subject  to  de- 
murrer for  failure  to  show  the  facts 
wherein  defendant's  servants  negli- 
gently conducted  themselves,  and. 
wherein  plaintiff's  ejection  was 
wrongful.  Birmingham  R.  Light 
etc.,  Co.  v.  Yielding,  155  Ala.  359,  4C 
S  747.  (2)  A  complaint  against  a 
street  railroad  company,  averring 
that  plaintiff  was  ejected  from  a  car 
through  a  conductor's  negligence  In 
incorrectly  punching  a  transfer  given 

Slalntlff  to  show  his  right  to  ride  on 
le  car  from  which  he  was  ejected, 
sufficiently  avers  the  negligence 
charged.  Birmingham  R.  Light,  etc, 
Co.  v.  Turner,  154  Ala.  542,  45  S  67L 

31.  Montgomery  Tract.  Co.  v. 
Fltzpatrick,  149  Ala.  511.  43  S  136.  > 
LRANS  851;  Wabash  R.  Co.  v.  Sav- 
age, 110  Ind.  166.  9  NE  85. 

[a]  Designation  of  servant. — A 
complaint  alleging  that,  owing  te  the 
negligence  of  one  of  defendant's  con- 
ductors in  issuing  a  worthless  trans- 
fer, plaintiff,  a  passenger,  was  ejected 
from  another  of  defendant's  cars  by 
the  conductor  thereof,  on  tendering 
to  the  latter  such  transfer,  suffici- 
ently designated  the  conductor,  with- 
out naming  him.  Montgomery  Tract 
Co.  v.  Fitspatrlck.  149  Ala.  511.  43  S 
136.  9  LRANS  851. 

'32.  Wabash  R.  Co.  v.  Savage,  110 
Ind.  156,  9  NE  85. 

33.  Birmingham  R.  Light,  etc.,  Co. 
v.  Yielding,  155  Ala.  35$  46  S  747: 
Louisville,  etc.,  R.  Co.  v.  Perkins,  144 
Ala.  325,  39  S  305;  Birmingham  R.. 
etc.  Co.  v.  Tate,  7  Ala.  A.  517,  61  S 
32;  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619.  82  SE  299: 
Galveston,  etc.,  R.  Co.  v.  Short,  (Tex. 
Civ.  A.)  163  SW  601  (allegation  held 
sufficient).  See  generally  Damages 
[13  Cyc   173   et   seq]. 

[a]  Mental  distress. — Allegations 
that  plaintiff  was  humiliated,  morti- 
fied, and  shamed  by  being  put  off  * 
train  at  a  place  where  she  was  com- 

fielled  to  expose  her  person  in  allght- 
ng  showed  "mental  distress,"  al- 
though that  was  not  alleged  In  terms. 
International,  etc.,  R.  Co.  v.  Hood. 
55  Tex.  Civ.  A.  334,  118  SW  1119. 

34.  Keeshan  v.  Elgin,  etc..  Tract 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  tltie.  page  and  note  number. 
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plaintiff  was  injured,  specifying  the  injury,8"  or 
that  the  injury  complained  of  was  caused  by  the 
negligence  of  the  employee  of  the  carrier."        , 

[§  1218]  (4)  Matters  of  Defense;  Compliance 
with  Rules.  Plaintiff  need  not  negative  matters  of 
defense;37  and  hence  it  is  not  necessary  for  him  to 
allege  that  he  was  free  from  contributory  negligence 
or  fanlt  in  connection  with  the  ejection,88  such  as 
that  at  the  time  of  his  ejection  he  was  complying 
with  the  reasonable  rules  of  the  company,  or  that 
he  was  not  about  to  violate  any  of  such  reasonable 
rules.89 

[J  1219]  b.  Plea  or  Answer.  A  plea  or  answer, 
in  an  action  for  a  wrongful  ejection,  is  governed  by 
the  rules  regulating  pleas  or  answers  in  civil  cases 
generally,40  such  as  that  it  must  meet  the  allega- 
tions of  the  declaration,  complaint,  or  petition,  and 
either  deny  such  allegations'11  or  allege  matters  of 
justification  in  confession  and  avoidance.41  Thus, 
in  an  action  for  wrongful  ejection  of  a  passenger 


riding  on  a  pass,  a  defense  that  the  pass  was  a  free 
one  which  the  conductor  withdrew  could  be  availed 
of  only  by  special  plea  confessing  the  pass  and 
setting  up  the  withdrawal  to  avoid  it  ;48  and  a  plea, 
relying  on  the  fact  that  plaintiff  was  not  a  person 
to  whom  a  pass  could  be  issued  within  the  statute, 
is  insufficient,  where  it  does  not  specifically  allege 
that  plaintiff  was  not  an  employee,  officer,  etc.,  as 
designated  in  the  excepting  clause  of  the  statute.** 
Where  a  plea  attempts  to  justify  an  ejection  for  dis- 
orderly conduct,  it  must  allege  that  the  carrier  used 
only  such  force  as  was  necessary  to  accomplish  the 
ejection.48  A  violation  of  the  carrier's  rules,  relied 
on  as  a  defense,  must  be  specially  pleaded;48  and 
this  is  also  true,  in  some  jurisdictions,  of  the  de- 
fense of  contributory  negligence.4'  A  plea  need 
not  anticipate  and*  avoid  matters  which  are  prop- 
erly matters  for  a  replication.48 

[4  1220]     c.    Replication  or  Reply.    Plaintiff's 
replication  or  reply  is  governed  by  the  rules  apply- 


Co..   229   111.   533,   82   NE  360    [aft  132 
111.   A.    416]. 

86.  Birmingham  R.  Light,  etc., 
Co.  v.  Yielding,  166  Ala.  869,  46  S  747. 

36.  Lindsay  v.  Oregon  Short  Line 
R.  Co.,  13  Ida.  477,  MP  984,  12  LRA 
NS    184. 

87.  Birmingham  R.,  etc.,  Co.  v. 
Smith.  (Ala.  A.)  69  S  910;  Missouri, 
etc.,  R.  Co.  v.  Herring,  61  Tex.  Civ. 
A.  548.  127  SW  1165,  130  SW  1039: 
White  v.  Chesapeake,  etc.,  R.  Co.,  26 
W.  Va.  800. 

[a]  Abrogation  of  role.  Where  a 
passenger  was  ejected  from  a  train 
at  a  station,  prior  to  reaching  his 
destination  under  a  rule  discontinu- 
ing the  destination  station  as  a  stop- 

Slng  place  for  such  train,  plaintiff 
i  not  bound  to  plead  that  the  rule 
had  been  so  disregarded  as  to  con- 
stitute Its  abrogation,  as  the  burden 
rests  on  defendant  to  show  that  tne 
rule  was  in  force.  Missouri,  etc.,  R. 
Co.  v.  Herring,  61  Tex.  Civ.  A.  543, 
127    SW    1155,    130    SW    1089. 

[b]  Validity  of  transfer— That 
plaintiff  boarded  the  car  of  defend- 
ant at  a  place  or  time  which  made 
his  transfer,  stipulating  the  time  and 

Slace  for  use.  Invalid,  Is  a  matter  of 
efense,  the  truth  of  which  plaintiff 
need  not  deny  in  his  petition;  he 
need  not  allege  that  he  boarded  the 
car  at  the  proper  time  and  place  to 
make  his  transfer  good,  under  de- 
fendant's rule  or  custom  as  to  the 
time  and  place  of  acceptance.  Birm- 
ingham R.,  etc.,  Co.  v.  Smith,  (Ala. 
A.)   69   S   910. 

38.  South  Florida  R.  Co.  v. 
Rhodes,  25  Fla.  40,  6  S  633.  23  AmSR 
506.  3  LRA  733;  Louisville,  etc.,  R. 
Co.  v.  Goben,  16  Ind.  A.  123,  42  NE 
1116;  Lake  Erie,  etc.,  R.  Co.  v.  Mat- 
thews, 13  Ind.  A.  866,  41  NE  842. 

39.  South  Florida  R.  Co.  v. 
Rhodes.  26  Fla.  40,  6  S  633.  23  AmSR 
506.    3   LRA   733. 

40.  Birmingham  R.,  etc.,  Co.  v. 
Smith.  (Ala.)  69  S  910;  Galveston, 
etc,  R  Co.  v.  Short.  (Tex.  Civ.  A.) 
163  SW  601:  International,  etc.,  R.  Co. 
v.  Kentle,  2  Tex.  A.  Civ.  Cas.  9  303. 
See  generally  Pleading  [31  Cyc  126], 

[a]  Pleading  several  defenses. — 
Where  several  Inconsistent  defenses 
may  be  embraced  in  an  answer,  de- 
fendant may  set  up  in  the  same  an- 
swer that  the  act  complained  of  was 
done  without  the  authority  or  con- 
sent of  defendant,  by  Its.  servant 
acting  beyond  his  authority,  and  that 
the  ejection  was  justified  by  reason 
of  the  bad  conduct  of  plaintiff.  In- 
ternational, etc..  R.  Co.  v.  Kentle,  2 
Tex.  A.  Civ.  Cas.   $   303. 

[b]  Admission  In  answer. — A  spe- 
cial answer.  In  an  action  against  a 
carrier  for  ejection,  to  the  effect  that, 
if  plaintiff  bought  a  ticket  between 
two  points,  one  part  was  detached 
and  retained  by  defendant's  servant, 
and  the  other  returned  to  plaintiff, 
and  that,  if  he  did  not  present  it  to 
the  conductor.  It  was  his  own  fault 


as  he  had  either  lost  or  misplaced  it, 
cannot  be  construed  as  an  admission 
that  the  ticket  was  delivered  to  an 
agent  authorized  to  receive  It.  Gal- 
veston, etc.,  R.  Co.  v.  Short,  (Tex. 
Civ.  A.)   163  SW  601. 

41.  Nashville,  etc.,  R.  Co.  v.  Bates, 
133  Ala.  447,   32  S  589. 

4S.  Moore  v.  Nashville,  etc.,  R. 
Co..  137  Ala.  495.  34  S  617;  Nashville. 
etc.,  R.  Co.  v.  Bates,  133  Ala.  447,  32 
S  689  (pleas  held  not  good);  Louis- 
ville, etc..  R.  Co.  v.  Dawson,  11  Ala. 
A  621,  66  S  905;  Jackson  v.  Old  Col- 
only  St.  R.  Co..  206  Mass.  477,  92  NE 
725,  30  LRANS  1046.  19  AnnCas  615; 
Wright  v.  Union  R.  Co.,  21  R.  I.  564, 
45   A   548. 

[a]  Thus,  (1)  where,  in  an  action 
for  an  assault  on  a  passenger  by  a 
street  car  conductor,  defendant  in- 
tended to  rely  on  a  defense  that 
plaintiff  was  rightfully  ejected  with 
no  more  force  than  was  necessary, 
such  defense  should  be  pleaded  In 
avoidance,  and  was  not  available  un- 
der an  answer  which,  after  denying 
that  the  assault  was  committed  while 
plaintiff  was  a '  passenger,  alleged 
that  if  an  assault  was  committed  the 
conductor  was  not  acting  within  the 
scope  of  his  employment,  or.  If  so, 
that  the  force  used  was  not  excessive 
but  justifiable,  in  self-defense  to  re- 
pel an  attack  by  plaintiff.  Jackson 
v.  Old  Colony  St.  R.  Co.,  206  Mass. 
477,  92  NE  726,  30  LRANS  1046,  19 
AnnCas  615.  (2)  Where  the  com- 
plaint alleged  an  assault  by  kicking 
and  striking  plaintiff,  and  then 
throwing  him  to  the  ground  from  a 
swiftly-moving  car,  a  plea  in  Justi- 
fication, alleging  that  he  was  a  tres- 
passer stealing  a  ride,  and  that  he 
was  ejected  by  the  use  of  only  neces- 
sary force.  Is  demurrable,  unless  It 
sets  forth  circumstances  showing 
that  defendant's  acts  were  reasonably 
necessary.  Wright  v.  Union  R.  Co., 
21   R.   I.   554,   45  A  648. 

[b]  Conductor  acting  as  police  offi- 
cer.— A  plea  setting  up  In  substance 
merely  that  the  conductor,  at  the 
time  he  was  ejecting  the  passenger, 
was  acting  as  a  police  officer  of  the 
state  is  insufficient.  Moore  v.  Nash- 
ville, etc.,  R.  Co.,  137  Ala.  496.  34 
S  617. 

43.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621,  66  S  906. 

44.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  621.  66  S  905. 

45.  Moore  v.  Nashville,  etc.,  R.  Co., 
137  Ala.  495,  34  S  617. 

46.  Birmingham  R.  Light,  etc.,  Co. 
v.  McDonough,  153  Ala.  122,  44  S  960, 
127   AmSR  18,   13   LRANS    445. 

[af  Requiring  second  fare. — A  plea 
attempting  to  justify  the  ejection  by 
alleging  that  plaintiff  changed  cars 
during  the  journey  and  refused  to 
pay  a  second  fare  after  changing  is 
insufficient  on  demurrer,  where  it 
fails  to  show  a  rule  of  defendant  re- 
quiring collection  of  a  second  fare 
in  such  oases.    Birmingham  R  Light, 


etc..  Co.  v.  Yielding,  165  Ala.  359,  46 

S   747. 

[bl  HenttTsur  disuse,  or  waiver 
of  rule.  Where  the  complaint  alleges 
that  plaintiff  offered  tne  ,  conductor 
an  "unlimited  ticket"  which  plaintiff 
had  bought  from  defendant's  agent, 
and  that  the  conductor  refused  to 
receive  said  ticket,  and  then  wrong- 
fully and  rudely  ejected  plaintiff, 
pleas  of  defendant  which  aver  that 
at  the  time  the  ticket  was  purchased 
by  plaintiff  and  presented  to  the  con- 
ductor defendant  had  a  rule  that  such 
ticket  should  be  good  for  a  continu- 
ous passage,  beginning  on  the  day  of 
sale,  which  rule  was  known  to  plain- 
tiff, and,  further,  that  notice  of  such 
rule  was  indorsed  on  said  ticket,  but 
which  did  not  negative  the  disuse  or 
waiver  of  the  rule  by  defendant  in 
the  sale  of  the  ticket  alleged  in  the 
complaint  to  have  been  unlimited, 
present  an  Insufficient  answer  to  the 
complaint,  and  are  subject  to  de- 
murrer for  falling  to  negative  such 
disuse  or  waiver.  Louisville,  etc,  R. 
Co.  v.  Blzzell.  131  Ala.  429,  436,  30  S 
777  (where  the  court  said:  "If  when 
defendant  Issued  the  ticket  in  que»- 
tlon  it  maintained  in  force  a  rule  of 
which  plaintiff  had  notice  providing 
such  tickets  should  be  good  for  con- 
tinuous passage  beginning  on  the 
date  of  sale  only,  then  the  parties 
would  be  presumed  to  have  con- 
tracted with  reference  to  the  role 
and  to  have,  made  the  same  a  part 
of  the  contrast.  If  notice  Of  such 
rule  was  indorsed  on  the  ticket;  it 
would  likewise  be  presumed  that  it 
was   read   by   the  plaintiff.     It   was 

Sosslble,  however,  for  the  rule  to 
ave  been  disused  or  waived.  The 
special  pleas  do  not  negative  such 
denial  or  waiver,  and,  therefore,  fall 
to  meet  the  averment  of  the  com- 
plaint that  the  ticket  was  unlimited, 
which  averment  goes  not  merely  to 
what  appears  on  the  face  of  the 
ticket  but  negatives  restrictions  im- 
posed In  any  form  upon  its  use"). 

47.  Sawyer  v.  Norfolk  Southern 
R.  Co.,  171  N.  C.  IS,  86  SE  166.  See 
also  generally  Negligence  [29  Cyc 
6801. 

48.  Birmingham  R.  Light.,  etc., 
Co.  v.  McDonough,  158  Ala.  122,  49 
S  960,  127  AmSR  18.  13  LRANS  446. 

[a]  Illustration^— In  an  action  for 
ejection  of  a  street  car  passenger 
from  a  trailer  for  his  refusal  to  pay 
fare  on  it  after  he  had  paid  fare  on 
the  motor,  a  plea  alleging  a  rule 
prohibiting  passengers  from  riding 
on  different  cars  of  the  same  train 
without  paying  fare  on  each  car  was 
not  objectionable  for  failure  to  show 
that  reasonable  accommodations 
were  furnished  plaintiff  on  the  car 
on  which  he  paid  his  faze,  the  car- 
rier's failure  to  do  so,  if* any,  being 
matter  for  replication.  Birmingham 
R.  Light,  etc.,  Co.  v.  McDonough.  153 
Ala.  122.  44  S  960,  127  AmSR  18.  13 
LRANS   445. 
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ing  to  such  pleadings  in  civil  cases  generally/*  such 
as  that  it  should  plead  matters  germane  to  the  alle- 
gations of  the  plea  or  answer."0  A  waiver  of  a 
defense,  if  relied  on,  must  be  pleaded.61 

[$  1221]  d.  Issues,  Proof,  and  Variance.  In  an 
action  for  a  wrongful  or  improper  ejection,  as  in 
other  civil  cases,58  only  such  matters,  as  are  mate- 
rial and  are  properly  put  in  issue  by  the  pleadings 
and  the  proof  need  be  considered  ;M  and  plaintiff  or 
defendant  is  entitled  to  rely  only  on  such  cause 
of  action,64  or  matter  of  defense,  as  is  properly 
alleged.  If  the  action  is  brought  on  the  theory 
that  plaintiff  was  ejected  with  unnecessary  force, 
it  proceeds  on  the  ground  that  an  unlawful  act 
was  committed,  and  the  unlawfulness  of  the  act 
must  affirmatively  be  shown;  but  if  the  complaint 


proceeds  on  the  theory  that  plaintiff  was  wrong- 
fully ejected,  it  will  be  good  irrespective  of  the 
degree  of  force  used,  the  pivotal  question  in  such 
a  case  being  whether  or  not  the  passenger  was  right- 
fully on  the  train.68  In  an  action  for  a  wrongful 
ejection  there  can  be  no  recovery  for  a  negligent 
carrying  beyond  plaintiff's  station.67  But  a  defense 
that  the  ticket  presented  by  the  passenger  was  in- 
valid is  notanconsistent  with  a  claim  by  defendant's 
conductor  that  the  ticket  was  out  of  date.68 

A  plea  of  the  general  issue  puts  in  issue  all  mate- 
rial averments  of  the  complaint,8*  and  the  fact  that 
a  special  plea  of  contributory  negligence  is  filed 
does  not  waive  the  necessity  for  proof  which  the 
plea  of  the  general  issue  casts  on  plaintiff.80    But 


49.  Louisville,  etc.,  R.  Co.  v.  Ma- 
son. 4  Ala.  A.  368,  58  S  963;  McElroy 
v.  The  Railroad  Co..  7  Phira.  (Pa.) 
206.  See  also  generally  Pleading  [31 
Cyc  241]. 

[a]  Bepiloatlon  held  Insufficient. — 
Where  defendant's  plea  averred  that, 
when  the  conductor  demanded  of 
plaintiff  his  ticket  or  fare,  plaintiff 
refused  and  will  fully  failed  to  pre- 
sent or  Render  any  ticket  or  fare, 
and  the  conductor  thereupon  ejected 
him,  plaintiff's  replication  alleging 
that.  When  the  conductor  demanded 
his  ticket  or  fare,  he  had  misplaced 
his  ticket  in  his  clothing,  and  that 
the  conductor  ejected  him  without 
giving  him  a  reasonable  time  within 
which  to  produce  the  ticket,  was  in- 
sufficient. Louisville,  etc.,  R.  Co.  v. 
Mason.   4   Ala,   A.   353,   58   S   963. 

50.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala,  A.  621.  66  S  905.  See 
generally  Pleading  (31  Cyc  249]. 

[a]  ftepUeation  held  Insufficient. 
— where  a  special  plea  to  •  a  com- 
plaint for  wrongful  ejection  of  a 
passenger  riding  on  a  pass,  Issued  to 
a  named  person  and  four  others,  of 
which  plaintiff  was  j>ne,  set  up  a  rule 
of  the  company  that  if  the  named 
person  was  ejected  the  others  must 
also  leave  or  pay  fare,  a  replication 
merely  alleging  that  plaintiff  was 
not  ejected  for  irregularity  in  the 
pass  but  for  disorder  is  demurr- 
able as  stating  no  answer  to  the 
plea.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A.  (21,  «6  S  906. 

51.  Treiona,  v.  Chicago,  etc..  R. 
Co.,  107  Iowa  22.  77  NW  486,  43  LRA 
136. 

sa.  See  generally  Pleading  [81 
Cyc  6701. 

S3.  Ala.— Mobile  St.  R.  Go.  v. 
Watters,   135   Ala.    227.   32  S   42. 

Cal. — Eylenfeldt  v.  United  R.  Co's., 
28  Cal.  A.   66,  161   P  293. 

Ky.— Illinois  Cent.  R.  Co.  v.  Wil- 
liams.  147   Ky.   62,   143   SW  760. 

La. — Conolly  v.  Crescent  City  R. 
Co.,  41  La.  Ann.  57,  6  S  269,  <  S  526, 
17  AmSR  389,  3  LRA  133. 

Mich. — Gaukler  v.  Detroit,  etc.,  R. 
Co..  180  Mich.  666,  90  NW  660. 

Tex. — International,  etc..  R.  Co.  v. 
Ing,  29  Tex.  Civ.  A.  898,  68  SW  722. 

[a]  Condition  of  coin.  Where,  in 
an  action  against  a-  street  railroad 
company  for  ejection  of  a  passenger, 
defendant's  plea 'alleged  that  plain- 
tiff tendered  to  the  conductor  as  a 
fare  a  coin  so  worn  th,at  he  could  not 
tell  whether  it  originally  had  been 
a  coin  of  the  United '.  States  govern- 
ment or  not,  and  that,  when  the  con- 
ductor declined  to  receive  the  coin, 
plaintiff  declined  to  pay  his  fare 
with  any  other  money,  and  was 
ejected,   irrespective   of  whether   the 

filea  was  a  good  defense  it  put  In 
ssue  the  condition  of  the  coin.  Mo- 
bile St.  R.  Co.  v.  Watters,  136  Ala. 
227.   33   S   42. 

[b]  Bxecntlon    Mid    Issuance    of 


tioi 


—Where  the  complaint  alleged 


that  plaintiff's  ticket  was  Issued  by 
defendant,  Rnd  the  proof  showed  that 
the  ticket  was  purchased  from  a  per- 
son  who    was    not    shown    to   be    an 


agent  of  defendant,  defendant  not 
having  pleaded "  non  est  factum,  it 
was  not  necessary  for  plaintiff  to 
prove  that  defendant  executed  and 
issued  the  ticket.  International,  etc., 
R.  Co.  v.  Ing,  29  Tex.  Civ.  A.  398,  68 
S'W  722 

[c]  Effect  of  denial  of  duty. — 
Where  the  defense  admits  the  ab- 
sence of  any  attempt  to  perform  the 
duty  of  seeing  to  the  care  of  an 
ejected  passenger,  and  rests  on  a  de- 
nial of  any  such  duty,  the  kind  and 
degree  of  care  to  be  exercised  under 
the  peculiar  conditions  at  the  partic- 
ular place  are  not  Involved.  Conolly 
v.  Crescent  City  R.  Co.,  41  La.  Ann. 
67,  5  S  259,  6  S  626,  17  AmSR  389. 
3  LRA  133. 

64.  Ala. — Moore  v.  Nashville,  etc, 
R.  Co..  137  Ala.  496.  34  S  (17;  Birm- 
ingham R.,  etc,  Co.  v.  Smith,  (A.)  (» 
S  910. 

111. — Chicago,  etc.,  R.  Co.  v.  Hawk, 
36  111.  A.  327. 

Ind. — Cltlsens'  St.  R.  Co.  v. 
Willoeby,  124  Ind.  668,  33  NB  627; 
Chicago,  etc.,  R.  Co.  v.  Bills,  104 
Ind.  13,  3  NE  (11. 

Iowa, — Everett  v.  Chicago,  etc.,  B, 
Co.,  (9  Iowa  16,  28  NW  410,  68 
AmR  207. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Gatewood,  166  Ky.  102,  159  SW  660; 
Louisville,  etc,  R.  Co.  v.  Setser,  149 
Ky.  162,  147  SW  966. 

Mass. — Spicer  v.  Lynn,  etc.,  R.  Co., 
149  Mass.   207.  21  NE  363. 

Mich. — Lindsay  v.  Wabash  R.  Co., 
141  Mich.  204,  104  NW  666;  Harding 
v.  Chicago,  etc,  R.  Co.  66  Mich.  628. 
23  NW  455;  Great  Western  R.  Co. 
v.  Miller,  19  Mich.  305. 

Minn. — De  Foe  v.  St  Paul  City  R 
Co.,  65  Minn.  S19,  68  NW  36. 

Mo. — Ely  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  34;  Price  v.  St.  Louis,  etc., 
R  Co.,  72  Mo.  414;  Jacquln  v.  Grand 
Ave.  Cable  Co.,  67  Mo.  A.  320. 

Pa. — Mlssimer  v.  Philadelphia,  etc, 
R.    Co.,    17    Phila.    172. 

S.  C. — Wesley  v.  Southern  R.  Co., 
89  S.  C.  314.  71  SE  865. 

Tex. — Christie  v.  Galveston  City  R. 
Co.,    (Civ.  A.)   39   SW  688. 

[a]  Illustrations. — (1)  The  negli- 
gence of  a  conductor  In  leaving 
plaintiff  on  the  platform  after  eject- 
ing him  from  the  car,  knowing  that 
he  was  so  drunk  as  to  be  unable  to 
take  care  of  himself,  not  being 
counted  on  in  the  complaint,  could 
not  be  made  the  basis  of  a  recovery. 
Moore  v.  Nashville,  etc.,  R.  Co..  187 
Ala.  495,  34  S  617.  (2)  A  declara- 
tion in  an  action  against  a  rail- 
road company  for  an  assault  com- 
mitted by  a  conductor  in  ejecting 
plaintiff  from  a  train  for  his  refusal 
to  pay  fare,  which  alleges  the  as- 
sault and  the  resulting  physlclal  in- 
juries, does  not  authorise  a  recovery 
for  negligence  of  the  conductor  In 
falling  to  discover  plaintiff's  mental 
derangement.  Lindsay  v.  Wabash  R. 
Co..   141    Mich.    204.   104   NW   666. 

[b]  Double  counts*— Where  one 
count  in  the  declaration  alleged  that 
plaintiff,  a  female  passenger,  entered 
a  street  car  for  the  purpose  of  going 


to  the  end  of  the  line  and  paid  her 
fare,  but  was  ordered  to  leave  the 
car,  and  afterward  was  forcibly 
ejected,  In  consequence  of  which,  and 
because  of  having  to  walk  to  reach 
her  home,  she  was  injured;  and 
another  count  charged  that,  after  the 
ejection  there  was  no  way  of  reach- 
ing her  home  except  by  walking,  and 
that  she  was  injured  by  reason  of 
the  ejection,  by  the  neglect  to  earn" 
her,  and  by  haying  to  walk,  it  was 
held  that  she  could  recover  under 
the  first  count  for  injuries  resulting 
from  the  ejection,  and  that  under  the 
second  count  she  could  recover  both 
for  the  injuries  resulting  from  the 
ejection  and  for  being  obliged  to 
walk.  Spicer  v.  Lynn,  etc.  R.  Co.. 
149  Mass.  207,  21  NE  363. 

[c]  A  complaint  for  malicious 
ejection  from  a  train  will  not  permit 
a  recovery  for  a  negligent  misdirec- 
tion as  to  the  proper  train   for  the 

Sassenger    to    take.     Turner    v.    Mc- 
ook.  77  Mo.  A.  196.  .. 

[d]  Ejection  and  denial  of  pas- 
sage,— Under  a  complaint  charging 
that  plaintiff  was  rudely  ejected 
from  a  train  and  denied  passage 
thereon,  plaintiff  may  recover  by 
proving  that  he  was  wrongfully  pre- 
vented from  entering  the  train  with- 
out proving  an  ejection  therefrom. 
Chesapeake,  etc.  R.  Co.  v.  Gatewood. 
166  Ky.  102,  169  SW  660. 

[el  "Gross  negligence." — An  al- 
legation in  a  complaint  against  a 
carrier  that  the  action  of  defendant 
in  ejecting  plaintiff  "was  not  only  a 
gross  violation  of  the  obligation 
which  it  had  assumed,  to  carry 
plaintiff,  but  was  a  wilful,  wanton, 
and  malicious  violation  of  the  plain- 
tiff's rights  as  a  passenger,"  does  not 
limit  plaintiff  to  recovery  of  puni- 
tive, but  permits  recovery  of  actual, 
damages;  the  words  "gross  negli- 
gence do  not  ordinarily  import  reck- 
lessness or  wantonness,  out  only 
when  the  context  shews  they  were 
so  intended.  Wesley  v.  Southern  R. 
Co..  89  S.  C.   314,  821,  71  SE  855. 

56.  Southern  R.  Co.  v.  Lynn.  128 
Ala,  297,  29  S  673;  Malmgren  v. 
Aurora,   etc.,   R.    Co.,   193   111.  A  241. 

56.  Churchill  v.  Chicago,  etc.  R 
Co.,  (7  111.  390;  White  v.  Evansvilla. 
etc.,  R  Co.,  1SS  Ind.  480.  S3  NE 
273;  Chicago,  etc..  R  Co.  v.  Bills, 
104  Ind.  IS.   3   NE  611. 

57.  Louisville,  etc.,  R  Co.  v. 
Lewis,    21    SW   341,    14    KyL   770. 

58.  Louisville,  etc,  R.  Co.  v.  Kir- 
man,  108  Tenn.  304,  67  SW  472,  Jl 
AmSR   765.   56   LRA  769. 

5S.  McGhee  v.  Cashin,  130  Ala. 
661.    30  S  367. 

60.  McGhee  v.  Cashin,  130  Ala. 
561,  30  S  367. 

[a]  Illustration. — In  an  action 
against  receivers  of  a  railroad  com- 
pany by  a  passenger  to  recover 
damages  for  the  alleged  wrongful 
ejection  of  plaintiff  from  a  train. 
where  it  is  averred  in  the  complaint 
that  defendants  as  receivers,  were 
operating  a  railroad  on  which  the 
said  train  was  run,  and  that  plaintiff 
was   ejected   from   the   train  by  em- 
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it  is  not  necessary  to  prove  immaterial  allegations.*1 

Admissibility  of  evidence.     Only,  such  evidence 

is  admissible  on  behalf  of  plaintiff*2  or  defendant*8 

as  tends  to  support  the  matters  put  in  issue  by  the 


pleadings.     Proof  of  a  reasonable  and  necessary 
rule  or  regulation   is   admissible   under  a  general 
denial." 
Variance.     If  there  is  a  material  variance  be- 


ployees  or  agents  of  defendants  as 
such  receivers,  and  the  general  issue 
and  special  pleas  of  contributory 
negligence  are  pleaded,  in  order  for 
plaintiff  to  recover  he  must  prove 
the  averments  of  the  complaint  that 
defendants  were  receivers  of  and 
operated  said  road  and  had  control 
thereof,  and  that  the  persons  who 
ejected  plaintiff  were  In  the  employ- 
ment of  defendants  as  such  receivers. 
McGhee  v.  Cashln,  130  Ala.  E61,  SO 
S  367. 

61.  Adams  v.  St.  Louis,  eta,  R. 
Co.,  149  Mo.  A.  278,  130  SW  48;  Allen 
v.  Lake  Shore,  etc.,  R.  Co.,  57  Oh.  St. 
79.  47  NE  1087. 

[a]  Illustration^— A  petition  In  an 
action  against  a  carrier  for  an  as- 
sault by  a  brakeman,  which  alleged 
that  plaintiff  went  on  the  steps  of 
the  carrier's  train  and  that  while 
there,  preparatory  to  entering  a 
coach,  the  brakeman  struck  him, 
knocked  him  off  the  steps  and 
against  the  depot  platform,  injuring 
him,  stated  a  cause  of  action  for  an 
assault  committed  on  plaintiff,  and 
the  allegation  that  he  was  a  passen- 
ger at  the  time  was  unnecessary,  so 
that  the  failure  to  prove  It  did  not 
defeat  a  recovery  for  the  brakeraan's 
act  In  willfully  and  with  unnecessary 
force  striking  plaintiff  In  ejecting 
him  from  the  train,  although  the 
carrier  was  not  liable  for  an  act'of 
the  brakeman  in  forcibly  preventing 
plaintiff  from  entering  the  train,  un- 
less more  force  was  used  than  was 
reasonably  necessary.  Adams  v.  St. 
Louis,  etc.,  R.  Co.,  119  Mo.  A.  278, 
130  SW  48. 

83.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bagley,  173  Ala,  611,  55  S 
894;  Louisville,  etc.,  R.  Co.  v.  Quinn, 
14S  Ala.  330,  89  S  75«. 

111. — Chicago,  etc.,  R  Co.  v. 
McDonough,   112   111.  A.  815. 

Ind. — Chicago,  etc.,  R.  Co.  v.  Field, 
7  Ind.  A.  172,  34  NE  406,  62  AmSR 
444. 

Iowa. — Everett  v.  Chicago,  etc.,  R. 
Co.,  69  Iowa  15,  28  NW  410,  68  AmSR 
207. 

Mich. — Plerson  v.  Illinois  Cent.  R 
Co.,  159  Mich.  110,  123  NW  576. 

Miss. — Wells  v.  Alabama,  etc.,  R. 
Co.,  67  Miss.  24,  6  S  737. 

Mo. — White  v.  Metropolitan  St.  R. 
Co..  132  Mo.  A.  339,.  112  SW  278. 

N.  H. — Johnson  v.  Concord  R  Corp., 
46  N.  H.  213,  88  AmD  199. 

N.  Y. — Block  v.  Third  Ave.  R.  Co., 
60  App.  Dlv.  191,  69  NTS  1107. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Richardson.  (Civ.  A.)  131  SW  1139; 
Missouri,  etc.,  R.  Co.  v.  Llghtfoot, 
48  Tex.  Civ.  A.  120,  106  SW  395. 

Vt. — Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108,  71  A  1103.  137  AmSR 
987. 

Wash. — Braymer  v.  Seattle,  etc., 
R.  Co.,  35  Wash.  346,  77  P  4*5. 

[a]  Evidence  held  admissible^— 
(1)  Where,  In  an  action  for  Injuries 
to  a  passenger  required  to  disembark 
because  her  ticket  was  defective  and 
because  she  refused  to  pay  her  fare, 
the  issues  were  the  negligence  of  the 
carrier  in  requiring  her  to  diBembark 
at  a  dangerous  place,  and  whether 
she  was  guilty  of  contributory  neg- 
ligence, testimony  that  the  passen- 
ger was  old  and  Infirm,  that  she  was 
required  to  leave  the  train  in  the 
early  morning  before  good  day- 
light, that  she  carried  a  suit  case, 
that  the  conductor  who  saw  her 
offered  no  assistance,  that  she  left 
the  car  from  the  rear  platform, 
and  that  the  distance  from  the  steps 
of  the  platform  to  the  ground  was 
between  three  and  four  feet,  etc, 
was  competent  under  the  Issues. 
Central  or  Oeorgla  R.  Co.  v.  Bagley, 
173  Ala.  611,  66  S  894.  (2)  Where 
the  complaint  alleged  that  defendant 
street  railroad  company's  conductor 
wrongfully  refused  to  accept  a  trans- 
fer tenaered  by  plaintiff,  a  passenger, 
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accused  the  latter  of  attempting  to 
defraud  the  company,  and  malici- 
ously ejected  plaintiff  from  the  car, 
and  that  after  plaintiff  had  paid  his 
fare  and  reboarded  the  car  the  con- 
ductor continued  the  charge  in  the 
Sresence  of  passengers  that  plaintiff 
ad  attempted  to  defraud  defendant, 
the  scope  of  the  cause  of  action  was 
broad  enough  to  Include  insults 
offered  during  the  entire  period  of 
transportation,  and  hence  evidence  as 
to  what  the  conductor  said  after 
plaintiff  returned  to  the  car  was  ad- 
missible. White  v.  Metropolitan  St. 
R.  Co.,  132  Mo.  A.  339,  112  SW 
278.  (3)  Where  plaintiff  alleged 
that  he  was  wrongfully,  etc.,  ejected 
from  a  train  at  a  strange  place  on 
a  dark  night,  and  by  reason  thereof 
suffered  great  mental  distress,  evi- 
dence that  plaintiff  was  frightened 
as  a  result  of  the  ejection  was  ad- 
missible. Missouri,  etc.,  R.  Co.  v. 
Llghtfoot,  48  Tex.  Civ.  A.  120,  106 
SW  395.  (4)  Under  a  declaration  al- 
leging assault  and  battery  and 
wrongful  ejection  of  a  passenger 
from  a  train  plaintiff  could  show 
that  he  purchased  a  ticket  having 
three  coupons,  the  first  entitling  him 
to  ride  to  a  fair,  the  second  to  at- 
tend the1  fair,  and  the  third  to  a  return 
passage;  that  on  his  return  the  con- 
ductor took  up  his  ticket;  that  on  a 
change  of  conductors  the  new  con- 
ductor refused  to  accept  plaintiff's 
statement  that  he  had  already  sur- 
rendered his  ticket,  and  demanded 
the  fare,  and  that  on  plaintiff's  re- 
fusal to  pay  it,  he  forcibly  ejected 
him.  Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt  108,  71  A  1103,  137  AmSR 
987.  (6)  A  husband,  suing  a  car- 
rier for  ejecting  his  wife  and  minor 
children,  may  show  that  she  had 
money  to  pay  fare  If  the  conductor 
had  asked  for  it,  although  such  fact 
was  not  pleaded.  Ft.  Worth,  etc., 
R.  Co.  v.  Hales,  (Tex.  Civ.  A.)  173 
SW  991.  > 

Tb]  Evidence  bald  inadmissible^— 
(1)  A  declaration  which  alleges  that, 
while   deceased    was    "attempting    to 

Set  off  said  car,  then  and  there,  as 
e  was  ordered  and  forced  to  do  by 
said  conductor,  he  was  violently  and 
with  great  force  struck  and  knocked 
off  said  oar,"  by  a  building  placed 
close  to  the  tracks  on  which  the 
train  was  running,  plainly  pleads  the 
negligent  proximity  of  the  building 
to  the  tracks  as  the  proximate  cause 
of  the  Injury,  and  does  not  warrant 
the  admission  of  evidence  to  support 
the  theory  that  the  deceased  was  in- 
jured in  consequence  of  being  pushed 
off  the  moving  car  by  one  or  defend- 
ant's servants.  Chicago,  etc.,  R.  Co. 
v.  McDonough,  112  111.  A.  316.  (2) 
Evidence  to  the  effect  that  defend- 
ant's station  was  an  unfit  place  for 
passengers  to  remain  while  waiting 
for  trains  because  of  the  close  prox- 
imity of  a  privy  Is  inadmissible  when 
plaintiff  did  not  allege  this  as  a  rea- 
son why  he  did  not  go  to  the  station 
and  procure  a  ticket.  Everett  v.  Chi- 
cago, etc.,  R.  Co.,  69  Iowa  16.  28  NW 
410,  58  AmSR  207.  (3)  Where,  in 
an  action  for  the  wrongful  ejection 
of  a  passenger  at  a  station,  plaintiff 
counted  only  on  the  wrongful  acts 
at  such  station,  evidence  of  a  con- 
versation between  plaintiff  and  the 
conductor  at  another  station,  and 
three  hours  after  the  train  had  left 
the  station  where  the  ejection  occur- 
red, was  properly  excluded.  Pler- 
son v.  Illinois  Cent.  R.  Co.,  159  Mich. 
110.  123  NW  576.  (4)  The  petition, 
in  an  action  for  Injury  to  a  passen- 
ger from  being  ejected  after  being 
carried  beyond  her  station,  having 
claimed  no  recovery  for  injury  to  her 
child  who  accompanied  her,  evidence 
that  it  got  no  supper  or  breakfast 
where  they  were  ejected  was  Inad- 
missible. Missouri,  etc.,  R.  Co.  v. 
Richardson,    (Tex.    Civ.   A.)    131    SW 


1139.  (5)  Where  a  complaint  for  the 
ejection  of  a  passenger  from  a  street 
car  was  based  merely  on  the  breach 
of  the  contract  of  carriage,  and  did 
not  allege  the  employment  of  an  In- 
competent conductor,  evidence  of  the 
general  character  and  disposition  of 
the  conductor  who  ejected  plaintiff 
was  properly  excluded.  Braymer  v. 
Seattle,  etc.,  R.  Co.,  35  Wash.  346, 
77  P  495. 

[c]  Where  the  declaration  seeks 
to  recover  for  an  unlawful  ejection 
and  not  for  a  removal  with  unneces- 
sary force  or  violence,  if  the  re- 
moval itself  was  Justifiable,  unneces- 
sary force  cannot  be  shown.  Chi- 
cago, etc.,  R.  Co.  v.  Field,  7  Ind.  A. 
172,  34  NE  406,  52  AmSR  444;  John- 
son v.  Concord  R.  Corp.,  46  N.  H.  213, 
88  AmD  199. 

rd]  EUsdlrection  of  ticket  agent. 
—In  the  absence  of  any  averment  of 
declarations  made  by  a  ticket  agent, 
that  plaintiff  might  enter  a  train 
without  a  ticket  and  pay  fare  on  the 
car  to  a  certain  point,  such  declara- 
tions cannot  be  proved  on  the  trial. 
Wells  v.  Alabama,  etc.,  R.  Co.,  67 
Miss.  24,  6  S  737. 


stent 


[el  Where  the  declaration  suftV- 
intly  avers  special  damages  it  is 
proper  to  show  that  plaintiff  was  a 
jeweler,  and  that  his  profits  during 
the  months  of  the  year  preceding  the 
accident  were  of  certain  specific 
sums,  and  that  during  the  months 
following  the  accident  they  were  of 
certain  other  specific  sums  less  than 
before  the  accident.  Chicago  Union 
Tract.  Co.  v.  Brethauer,  125  111.  A. 
204    [aff   223   111.   521,   79    NE  287]. 

63.  Louisville,  etc.,  R.  Co.  v.. 
Grimes,  184  Ala.  418,  63  S  554;  South- 
ern R.  Co.  v.  Lynn,  128  Ala,  297,  29 
S  578;  Bough  v.  Metropolitan  St.  R. 
Co.,  82  App.  Div.  216,  81  NTS  771, 
IS  NTAnnCas  56;  Raynor  v.  Wil- 
mington. Seacoast  Ri  Co.,  129  N.  C. 
196,   39  SE  821. 

fal  Evidence  held  admissible. — 
Wqere  plaintiff  alleged  that  he  was 
ejected  from  defendant's  street  car 
without  any  fault  on  his  part,  which 
was  denied  by  the  answer,  It  was 
error  to  exclude  evidence  that  com- 
plaint was  made  to  the  conductor 
by  a  passenger  in  the  car  as  to  the 
language  which  plaintiff  used  before 
ejection,  on  the  ground  that  the  only 
defense  pleaded  was  that  plaintiff 
was  not  a  passenger  by  reason  of 
his  failure  to  pay  fare.  Bough  v. 
Metropolitan  St.  R  Co.,  82  App.  Div. 
215,  81  NTS  771,  IS  NYAnnCas 
66. 

(   ,  -.    -    „ _ 

railroad  company  by  a  passenger  to 
recover  damages  for  being  wrong- 
fully ejected  from  defendant's  train, 
the  only  pleas  Interposed  were  that 
of  the  general  Issue,  and  a  special 
plea  setting  ttp  that  plaintiff  was 
ejected  on  account  of  his  boisterous 
conduct  on  the  train,  evidence  re- 
lating to  the  boisterous  conduct  of 
persons  other  than  plaintiff,  or  show- 
ing that  there  was  a  subsequent  dif- 
ficulty between  the  conductor  who 
ejected  plaintiff  and  plaintiff,  is 
wholly  irrelevant  and  Immaterial. 
Southern  R.  Co.  v.  Lynn,  128  Ala.  297, 
29  S  673.  (2)  Where,  In  an  action 
for  damages  for  wrongful  ejection 
from  defendant's  train  while  a  pas- 
senger thereon,  plaintiff  alleged  that 
he  was  willing  to  pay  the  proper 
fare  and  was  wrongfully  put  off 
without  being  allowed  to  pay  It,  and 
the  answer  simply  denied  the  wrong- 
ful ejection,  evidence  that  plaintiff 
was  drunk  at  the  time  of  his  ejec- 
tion was  not  admissible  In  justifi- 
cation. Raynor  v.  Wilmington  Sea- 
coast  R.  Co.,  129  N,  C.  196,  39  SE 
821. 

64.  Logan  v.  Hannibal,  etc.,  R. 
Co.,  77  Mo.  663;  Percy  v.  Metropoli- 
tan St  R.  Co.,  58  Mo.  A.  76. 
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tween  plaintiff's  pleadings  and  proof  it  is  fatal  to 
a  recovery.66  An  immaterial  variance,  however, 
which  in  no  wise  prejudices  defendant's  case  will 
not  affect  plaintiff's  recovery.88 

[J  1222]  4.  Evidence — a.  Presumptions  and 
Borden  of  Proof.  Presumptions.87  In  the  absence 
of  evidence  to  the  contrary,  it  will  be  presumed  that 
a  transfer  given  to  a  passenger  in  due  course  was  a 
proper  token  of  transfer  and  entitled  the  passenger 
to  passage  on  the  car  to  which  he  transferred,88  and 
that  the  conduct  of  the  conductor  of  that  car  in 
refusing  to  receive  the  transfer  was  unwarranted.89 
Where,  although  the  evidence  is  conflicting,  the 
weight  of  testimony  is  that  the  ticket  offered  the 
conductor  had  not  expired  but  was  still  in  force, 
the  act  of  the  conductor  in  destroying,  contrary  to 
his  duty,  the  ticket,  raises  a  presumption  that,  if 
preserved,  it  would  have  supported  plaintiff's  claim, 
as  it  is  the  conductor's  duty  in  any  event  to  turn 
it  in  to  the  auditor  of  the  road.70  Where  a  count 
for  wrongful  ejection  of  a  passenger  riding  on  a 
pass  does  not  allege  that  he  was  a  person  to  whom 
a  pass  could  be  issued,  it  will  be  presumed  that  it 
was  a  free  pass,  but  not  that  he  was  a  person  not 


entitled  to  such  a  pass,  where  that  would  be  an 
offense  denounced  by  statute.71  Malice  may  be  pre- 
sumed from  the  wrongful  act  of  a  conductor  in 
ejecting,  without  explanation  or  excuse,  a  passenger 
who  presents  a  proper  transfer,  but  refuses  to  pay 
cash  fare."  The  act  of  the  conductor  in  requiring 
an  increased  fare  may  be  presumed  lawful"  A 
person  on  a  train  or  car  representing  himself  to  be 
the  conductor  and  dressed  in  the  uniform  of  sneh 
an  officer  and  actually  collecting  fares  from  pas- 
sengers will  be  presumed,  in  the  absence  of  evidence 
to  the  contrary,  to  be  such  a  conductor  in  the  em- 
ploy of  the  carrier,  so  as  to  render  it  liable  for  his 
wrongful  ejection  of  a  passenger;74  but  the  author- 
ity of  a  brakeman  to  eject  a  passenger  will  not  be 
presumed,  and  must  be  proved.78 

Borden  of  proof.  As  in  other  civil  actions  the 
burden  of  proof  in  an  action  for  a  wrongful  or  im- 
proper ejection  is  on  plaintiff  in  the  first  instance  to 
prove  all  facts  necessary  to  establish  his  cause  of 
action.78  Thus  the  burden  of  proof  is  on  plaintiff, 
seeking  to  recover  damages  for  wrongful  ejection 
as  a  passenger,  to  show  that  he  was  rightfully  on 
the  vehicle  in  which  he  was  being  transported;77  and 


•6.  Ala- — Bowie  v.  Birmingham 
R.,  etc..  Co.,  126  Ala.  397.  27  S  1016, 
82  AmSR  247,  50  LRA   632. 

Ark. — Dobbins  v.  Little  Rock  R., 
etc.,  Co.,  79  Ark.  85,  95  SW  794,  9 
AnnCas  84. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Colllnsworth,  152  Ky.  197,  153  SW 
241. 

Mo. — Raming  v.  Metropolitan  St. 
R.  Co..  167  Mo.  477,  67  SW  268. 

Tex. — Allln  v.  Gulf,  etc.,  R.  Co.,  26 
.  Tex.  Civ.  A.  43,  62  SW  1079. 

Va. — Norfolk,  etc.,  R.  Co.  v.  War- 
den. 117  Va.   801.  86  SE  103. 

[a]  Variance  held  fatal. — (1) 
Where  the  petition  alleged  that  plain- 
tiff had  a  right  to  a  drover's  pass, 
but  was  unlawfully  ejected,  while 
the  proof  showed  that  the  agent 
gave  plaintiff  a  bill  of  lading  for  his 
cattle  in  lieu  of  a  live-stock-contract, 
and  stated  that  he  could  ride  With 
his  cattle  on  the  bill  of  lading,  but 
that  the  conductor  would  not  recog- 
nize the  bill  of  lading  as  transpor- 
tation, there  was  a  Fatal  variance. 
Chesapeake,  etc.,  R.  Co.  v.  Collins- 
worth.  162  Ky.  197,  163  SW  241. 
(2)  Where  a  petition  against  a  street 
railroad  company  '  for  Injuring  a 
newsboy  alleged  that  the  gripman 
pushed  plaintiff  from  the  car,  and 
the  evidence  showed  that  the  grip- 
man  first  shoved  him  with  &  broom 
and  then  struck  at  him  with  his 
hand,  in  neither  case  touching  him, 
and  that  plaintiff  fell  from  the  car 
in  dodging  the  threatened  blow,  such 
evidence  does  not  correspond  with 
the  allegation,  and  it  was  error  to 
overrule  a  demurrer  thereto.  Ram- 
ing v.  Metropolitan  St.  R.  Co..  157 
Mo.  477,  67  SW  268.  . 

06.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Qulnn,  146  Ala,  330,  39  S  756: 
Louisville,  etc.,  R.  Co.  v.  Penick,  8 
Ala.  A.   558,   62  S  965. 

Cal. — Clare  v.  Northwestern  Pae. 
R.  Co.,  21  Cal.  A.  214,  131  P  323. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  621,  79  NE  287. 
114  AmSR  352;  Illinois  Cent.  R.  Co. 
v.  Davenport,  177  III.  110,  52  NE  266 
[aft  75  111.  A.  6791. 

Ky. — Southern  R.  Co.  v.  Hawkins, 
121  Ky.  415.  89  SW  268,  28  KyL  364. 

Mo. — Randell  v.  Chicago,  etc.,  R. 
Co..    102   Mo.  A.   342,   76   SW.  493. 

N.  C. — Edwards  v.  Southern  R.  Co., 
162  N.  C.   278.  78  SE  219. 

[a]  Variance  held  Immaterial!  (1) 
Between  an  allegation  that  the  train 
was  in  motion  when  the  passenger 
was  ejected  therefrom  and  proof 
that  it  was  not  in  motion.  Louis- 
ville, etc..  R.  Co.  v.  Penick,  8 
Ala.  A.  558.  62  S  965.  (2)  Between 
a   complaint   alleging   that   the   car- 


rier's  servants    ejected   the   passen- 

?er,  and  proof,  relating  to  the  re- 
usal  of  the  conductor  relative  to  a 
single  trip  ticket,  and  the  passen- 
gers insistence  In  his  demand  for  a 
round  trip  ticket.  Clare  v.  North- 
western Pac.  R  Co..  21  Cal.  A.  214. 
131  P  323.  (3)  Where  a  petition 
alleged  the  purchase  of  a  ticket  by 
plaintiff,  which  entitled  him  to  ride 
on  defendant's  train,  and  that  de- 
fendant's conductor  willfully,  wrong- 
fully, and  In  violation  of  plalntlfrs 
rights  as  a  passenger  forced  him  to 
leave  the  train,  and  the  evidence 
showed  the  purchase  of  the  ticket 
as  alleged,  but  that,  through  the 
negligence  of  the  ticket  agent  or  of 
a  conductor  prior  to  the  one  who 
ejected  plaintiff,  it  was  so  punched 
as  to  render  it  valueless  for  use  at. 
the  time  that  plaintiff  was  ejected, 
since  the  cause  of  action,  as  set  up 
In  the  petition,  was  in  contract,  and 
not  in  tort,  there  was  no  fatal  vari- 
ance between  the  proof  and  the  peti- 
tion. Southern.  R.  Co.  v.  Hawkins, 
121  Ky.  415.  89  SW  268,  28  KyL  364. 
[b]  Vkwt  the  essence  of  the 
complaint  la  the  excessive  force  and 
violence  used  in  the  ejection,  a  vari- 
ance, if  any,  between  a  petition,  al- 
leging plaintiff  to  have  been  a  pas- 
senger, and  proof  that  she  was  only 
an  intruder,  is  Immaterial.  Randell 
v.  Chicago,  etc.,  ,R.  Co.,  102  Mo.  A. 
342.  76  SW  493. 

67.  Presumptions  generally  see 
Evidence  [16  Cyc  1050J. 

68.  Birmingham  R.,  etc.,  Co.  v. 
Smith,  (Ala.  A.)  69  S  910;  Sommer- 
fleld  v.  St.  Louis  Transit  Co.,  108  Mo. 
A.  718.  84  SW  172. 

69.  Sommerfleld  y.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718.  84  SW  172. 

70.  Louisville,  etc.,  R.  Co.  v.  Don- 
aldson, (Ky.)  43  SW  439. 

71.  Louisville,  etc..  R.  Co.  v.  Daw- 
son. 11  Ala.  A.  621,  66  S  905. 

78.  Sommerfleld  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718,  84  SW  172. 

73.  Smith  v.  Indianapolis  St.  R. 
Co..  158  Ind.   425.  63  NE  849. 

[a]  Illustration. — Where  the.  com- 
plaint in  an  action  against  a  street 
railroad  company,  in  a  city  of  over 
one  hundred  thousand  population,  for 
the  ejection  of  a  passenger  for  the 
nonpayment  of  fare,  does  not  allege 
that  the  company  was  not  acting 
under  a  contract  with  the  city,  made 
In  pursuance  of  2  Burns  Rev.  St. 
(1901)  i  5458c  et  seq.  authorizing 
and  relating  to  such  contracts,  which 
would  authorize  the  charge  of  an  In- 
creased fare.  It  will  be  ptesumed 
that  the  requirement  of  the  conduc- 
tor as  to  the  payment  of  the  In- 
creased  fare   was   lawful.      Smith    v. 


Indianapolis  St.  R.  Co.,  158  Ind.  421, 
63  NE  849. 

74.  Lampklns  v.  Vlcksburg.  etc, 
R.  Co.,  42  La.  Ann.  997,  8  S  510. 
Compare  Lindsay  v.  Central  R.  etc, 
Co.,  46  Ga,  447  (holding  that  the 
mere  fact  that  a  negro  emerged  from 
the  car  and  stated  that  he  was  In 
charge  of  the  same  and  pushed  plain- 
tiff off  the  car  was  not  sufficient 
competent  legal  evidence  to  prove 
that  he  was  a  servant  of  the  com- 
pany). 

75.  Illinois  Cent.  R.  Co.  v.  Black. 
122  111.  A.  439;  Lake  Shore,  etc..  H. 
Co.  v.  Peterson,  144  Ind.  214,  42  NE 
480,  43  NE  1. 

76.  Ala, — Birmingham  R.  Light, 
etc..  Co.  v.  Turner,  164  Ala.  S42,  4t 
S  671. 

Del. — Whlttington  v.  Philadelphia, 
etc..  R.  Co.,  93  A  663. 

Ga — Comer  v.  Foley.  98  Ga.  671, 
26  SE  671. 

Ind. — Lake  Shore,  etc,  R.  Co.  v. 
Peterson,  144  Ind.  214,  42  NE  4(0. 
43  NE  1  (authority  of  brakeman  to 
eject  plaintiff). 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Carson,  146  Ky.  81,  140  SW  71. 

Mich. — Miller  v.  Detroit  United  R. 
Co.,  144  Mich.  1,  107  NW  714. 

Mo. — Raming-  v.  Metropolitan  St. 
R.   Co.,   157   Mo.   477,   67   SW   268. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Alderete,  36  Tex.  Civ.  A.  142,  81  SW 

[a]  Duty  to  Issue  transfer— In 
an  action  against  a  street  railroad 
company  for  ejecting  a  passenger 
who  presented  an  Improperly  punched 
transfer,  the  burden  ft  on  him  to 
show  that  the  conductor  on  the  first 
car  was  bound  to  issue  a  transfer 
to  him  to  the  car  from  which  he  was 
ejected.  Birmingham  R.  Light,  etc 
Co.  v.  Turner,  154  Ala.  542.  45  S  671. 
>b]  Authority  of  ticket  broker.— 
Where  one  purchases  of  a  ticket 
broker  a  ticket  which  purports  on  its 
face  to  have  been  irregularly  issued. 
he  has  the  burden  of  proving.  In  an 
action  against  the  company  for  ejec- 
tion from  a  train  for  refusal  to  pay 
his  fare  otherwise  than  with  the 
ticket,  that  the  sale  by  the  broker 
was  authorized.  Comer  v.  Foley,  SI 
Ga.  678,  25  SE  671. 

Burden  of  proof  generally  see  Evi- 
dence [16  Cyc  926]. 

77.  Louisville,  etc..  R.  Co.  v.  Ma- 
son, 4  Ala.  A.  353.  58  S  963;  Georgia 
Cent.  R.  Co.  v.  Cannon.  106  Ga.  828, 
32  SE  874;  Colne  v.  Chicago,  etc.  B 
Co.,  123  Iowa  458.  99  NW  134:  Gar- 
rett v.  St.  Louis  Transit  Co..  219  Mo. 
65,  118  SW  68.  16  AnnCas  678. 

[a]  Intent  to  produce  ticket-- In 
an   action  by  a  passenger  who  was 
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[10  C.  J.]     787 


until  this  is  shown  the  burden  does  not  devolve  on 
defendant  to  show  that  the  ejection  was  lawful." 
Where  plaintiff  used  violence  in  resisting  the  ejec- 
tion, the  burden  is  on  him  to  prove  that  his  acts  did 
not  contribute  to  the  injury.'0  But  under  a  statu- 
tory provision  that  the  burden  of  proof  in  the  whole 
action  lies  on  the  party  who  would  be  defeated  if 
no  evidence  were  given  on  either  side,80  where  de- 
fendant by  its  answer  admits  that  plaintiff  is  en- 
titled to  actual  damages,  the  burden  of  proof  is  on 
defendant.81  And  in  any  event  it  is  incumbent  on 
defendant,  when  the  burden  is  cast  on  it  by  the 
pleading  and  evidence,  to  prove  matters  of  defense 
alleged  by  it,82  such  as  that  the  ejection  was  prop- 


erly made,88  or  that  it  was  on  statutory  grounds.8* 
Where  a  passenger  who  had  previously  given  up  his 
ticket  is  ejected,  the  presumption  is  against  the 
carrier,  and  it  devolves  on  it  to  show  that  the  con- 
ductor acted  rightly  and  under  authority  of  the 
law.85 

[$  1223]  b.  Admissibility  of  Evidence.88  The 
general  rules  regulating  the  competency,  relevancy, 
and  materiality  of  evidence  in  civil  oases  apply  in 
an  action  for  a  wrongful  or  improper  ejection  from 
a  train  or  car,87  and  subject  to  these  rules  any  evi- 
dence is  in  general  admissible  which  tends  to  prove 
any  material  fact  in  issue;88  but  evidence  of  facts 
which  are  irrelevant  or  immaterial  is  inadmissible 


ejected  from  a  railroad  train,  al- 
though he  had  a  ticket,  where  the 
company  defended  on  the  ground 
that  he  failed  to  produce  his  ticket, 
the  burden  of  proving;  that  he  In- 
tended to  produce  hla  ticket  and  that 
he  so  notified  the  conductor  Is  on 
plaintiff.  -  Louisville,  etc.,  R.  Co.  v. 
Mason,  4  Ala.  A.  363,  68  S  9«3. 

78.  Central  of  Georgia  R.  Co.  v. 
Cannon.  106  Oa.  828,  32  SE  874. 

n.  Jackson  v.  Old  Colony  St.  R. 
Co.,  206  Mass.  477.  92  NE  726,  30 
LRANS  1046,.  19  AnnCas  616. 

80.  See  Louisville,  etc.,  R.  Co.  v. 
Champion.  68  SW  143,  24  KyL  87 
(under  Civ.  Code  Prac.  I  626). 

81.  Louisville,  etc.,  R.  Co.  v. 
Champion,   68   SW  148,   24  KyL  87. 

83.  Snellbaker  v.  Paducah,  etc., 
R.  Co.,  94  Ky.  697.  23  SW  608,  15 
KyL  380:  Holt  v.  Hannibal,  etc  R. 
Co..  174  Mo.  624,  74  SW  631;  Fergu- 
son v.  Missouri  Pac.  R  Co.,  144  Mo. 
A  262,  128  SW  799-  Daniels  v.  Flor- 
ida, etc.,  R.  Co.,  62  S.  C.  1,  39  SB 
762. 

[a]  Conditions  of  ticket*— Where 
a  carrier  defends  an  action  by  a  pas- 
senger for  wrongful  ejection  on  the 
ground  of  the  passenger's  failure 
to  comply  with  the  conditions  of  his 
ticket,  the  burden  of  proof  is  on  the 
carrier  to  show  such  conditions. 
Daniels  v.  Florida,  etc.,  R  Co.,  62  S. 
C.  1,  39  SB  762. 

83.  Ferguson  v.  Missouri  Pac.  R. 
Co.,  144  Mo.  A.  262,  128  SW  799. 

84.  •  Ferguson  v.  Missouri  Pac.  R. 
Co..   144   Mo.   A.   262,   128   SW  799. 

[a]  In  Wasoiizl  under  Rev.  St. 
(1899)  i  1074  (Annot.  St.  [1906]  p 
323),  authorizing  the  ejection  of  pas- 
sengers for  nonpayment  of  fare  or 
offensive  conduct,  the  burden  is  on 
a  railroad  company  sued  for  ejecting 
a  passenger  to  show  ejection  on  a 
statutory  ground.  Ferguson  v.  Mis- 
souri Pac.  R.  Co.,  144  Mo.  A.  262.  128 
SW  799.  \ 

85.  Georgia  R.  Co.  v.  Homer,  73 
Ga.   251. 

86.  Admissibility  wider  the  plead- 
lags   see  supra  (   1221. 

Km    gestat   see  Evidence    [16    Cyc 

87.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

88.  Ala. — Louisville,  etc., 
v.  Grimes,  184  Ala.  413,  63 
Birmingham  R.,  etc.,  Co.  v. 
<A.)   69  S  910. 

Cal. — Brlgham  v.  Southern  Pac.  R. 
Co..   2   Cal.  A.  522.  84  P  306. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Thomas.   14  Ga.  A.  619,  82  SE  299. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  521,  79  NB  287, 
114  AmSR  352  [aft!  126  111.  A.  2041; 
Malmgren  v.  Aurora,  etc..  R.  Co.,  193 
111.  A.   241. 

Ind. — Brown  v.  Terre  Haute,  etc.. 
Tract.  Co..  (A.)  110  NE  70S,  113  NB 
313. 

Ky, — Lexington,  etc.,  R.  Co.  v. 
Lyons.  104  Ky.  23,  46  SW  209,  20 
KyL  518. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Klrby.  91  Md.  813.  46  A  976. 

Mass. — Maroney  v.  Old  Colony, 
etc.,  R.  Co.,  106  Mass.  163,  8  AmS 
305. 

Minn. — Konkle  v.  St.  Paul  City  R. 
<^o..    119   Minn.  177,  137  NW   738. 

N.  J. — Peterson  v.  Middlesex,  etc.. 
Tract.  Co.,  71  N.  J.  L.  296,  59  A  456. 


R.    Co. 

S    654; 
Smith, 


N.  V. — Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Div.  8,  61  NTS  216. 
5  NYAnnCas  315. 

Pa — Torak  v.  Philadelphia,  etc., 
R.  Co.,  60  Pa.  Super.  248;  Wilson  v. 
Pennsylvania,  etc,  R.  Co.,  34  Pa. 
Super.  604. 

S.  C. — Levan  v.  Atlantic  Coast  Line 
R.  Co.,  86  S.  C.  614,  68  SB  770;  Ma- 

§111  v.   Seaboard  Air   Line  R.  Co.,  84 
.  C.  416,  66  SE  561;  Weber  v.  South- 
ern R.  Co.,  65  8.  C.  866,  43  SE  888. 

Tex. — Southern  Kansas  R.  Co.  v. 
Wallace,  (Civ.  A.)  152  SW  878; 
Texas,  etc.,  R.  Co.  v.  Wharton,  (Civ. 
A)  145  SW  282;  Southern  Pac.  Co. 
v.  Bailey,  (Civ.  A.)  91  SW  820;  Pull- 
man Palace  Car  Co.  v.  Cain,  15  Tex. 
Civ.  A.  503.  40  SW  220. 

W.  Va. — Wllhelm  v..  Parkersburg, 
eto.,  R.  Co.,  74  W.  Va.  678,  82  SE 
1089. 

[a]  Evidence  held  admissible. — 
(1)  On  an  Issue  as  to  whether  a 
ticket  agent  represented  that  an  ex- 
cursion ticket,  limited  by  its  terms 
to  two  days  from  date  of  sale,  was 
in  fact  good  for  a  longer  time,  a 
circular  letter  issued  by  the  general 
passenger  agent,  directing  the  ticket 
agent  thus  to  limit  all  such  tickets, 
is  admissible.  Lexington,  etc.,  R.  Co. 
v.  Lyons,  104  Ky.  23,  46  SW  209.  20 
KyL  516.  (2)  On  the  Issue  whether 
the  buyer  of  a  ticket  for  his  trans- 
portation over  a  railroad  had  notice 
of  a  rule  of  the  railroad  corporation 
restricting  holders  of  such  tickets 
to  passage  on  special  trains  before 
he  undertook  to  pass  by  it  on  a  reg- 
ular train,  evidence  Is  admissible 
that  at  the  time  of  buying  it  he  in- 
quired of  the  seller  whether  he  could 
pass  on  that  train  by  it,  and  was 
answered  that  he  could,  although  the 
seller  was  not  an  agent  of  the  cor- 
poration. Maroney  v.  Old  Colony, 
etc.,  R.  Co.,  106  Mass.  153,  8  AmR 
305.  (3)  In  an  action  for  ejection  of 
a  passenger  who  tendered  fare  in 
Canadian  money,  evidence  that  the 
coin  tendered  was  received  by  plain- 
tiff from  defendant  company  through 
another  conductor  In  change  Is  ad- 
missible. Konkle  v.  St.  Paul  City 
R.  Co.,  119  Minn.  177,  137  NW  738. 
(4)  Evidence  that  a  third  person  of- 
fered to  pay  plaintiff's  fare  is  ad- 
missible where  the  complaint  alleged 
that,  on  a  friend  offering  to  pay 
plaintiff's  fare,  the  conductor  cursed 
violently  and  said  he  should  not 
ride.  Weber  v.  Southern  R.  Co.,  65 
S.  C.  356,  43  SE  888.  (5)  Bvldence 
that  the  conductor  did  not  ask  the 
ejected  person  whether  she  had 
money  or  ask  her  for  any  is  admis- 
sible, where  there  is  evidence  that  the 
conductor  told  her  that  she  could  do 
nothing  but  get  off,  to  show  that 
the  conductor  was  hasty.  Southern 
Kansas  R.  Co.  v.  Wallace,  (Tex.  Civ. 
A.)    162  SW   873.      (6)    Evidence  that 

ftlalntiff  was  unaccustomed  to  travel- 
ng  on  a  train,  and  that,  up  to  the 
time  she  was  put  off  at  the  station 
in  question,  she  had  not  been  at  the 
station  before,  is  admissible,  as  tend- 
ing to  show  her  mental  distress  in 
being  put  off,  and  the  causes  which 
led  to  such  distress,  and  to  contra- 
dict the  testimony  of  defendant's 
auditor  that  she  left  the  train  vol- 
untarily. St.  Louis,  etc.,  R.  Co.  v. 
McAnellia,    (Tex.    Civ.    A)    110    SW 


936.  (7)  In  an  action  fop  damages 
alleged  to  have  been  sustained  by 
plaintiff  from  ill  treatment  by  de- 
fendant's Inspector,  evidence  that 
when  the  inspector  ordered  plaintiff 
off  the  train  he  was  gruff  and  Insult- 
ing, and  said  to  a  gentleman  passen- 
ger interfering  by  reason  thereof, 
"It  is  none  of  your  business.  I  will 
not  give  you  my  name.  I  don't  have 
to.  I  don't  care  if  I  do  lose  my  Job. 
I  was  going  to  quit  anyhow," — Is 
admissible  as  tending  to  character- 
ize the  conduct  of  the  Inspector,  and 
to  show  that  the  language  used  to 
T>laintlff  was  In  the  hearing  of  the 
other  passengers.  Southern  Pac.  Co. 
v.  Bailey,  (Tex.  Civ.  A.)  91  SW  820. 
(8)  fn  an  action  for  Injuries  sus- 
tained by  .being  ejected  from  a 
freight  train,  where  it  appeared  that 
the  agent  of  the  carrier  sold  plain- 
tiff a  ticket  good  on  the  train,  and 
promised  him  a  permit  required  by 
the  rules  of  the  carrier,  testimony  of 

Slalntlff  is  admissible  to  show  that 
e  did  not  know  what  a  permit  was, 
and  did  not  understand  that  he 
would  be  given  any  evidence  of  it, 
other  than  the  ticket,  and  that  he 
did  not  know  prior  to  entering  the 
train  that  he  was  required  to  sign 
and  procure  a  freight  train  permit. 
Houston,  etc..  R.  Co.  v.  Berry,  (Tex. 
Civ.  A.)  84  SW  268.  (9)  In  an  ac- 
tion for  a  wrongful  ejection  by  a 
conductor  of  a  train,  evidence  Of  the 
conduct  of  a  flagman  in  compelling 
plaintiff  to  leave  the  train  Is  admis- 
sible where  the  flagman  testifies  that 
he  was  authorized  by  the  conductor 
to  eject  plaintiff.  Alabama,  etc.,  R. 
Co.  v.  Tapla,  94  Ala.  226,  10  S  236. 

[b]  Vroxxmate  oause. — In  an  ac- 
tion for  Injury  to  a  passenger  wrong- 
fully required  to  leave  a  train  while 
It  was  in  motion,  testimony  of  the 
brakeman  that  he  saw  plaintiff  leave 
the  train,  and  did  not  tell  him  to 
stop,  is  admissible  to  show  that  neg- 
ligence in  requiring  plaintiff  to  leave 
the  train  was  the  proximate  cause 
of  his  Injury.  Kansas  City,  etc.,  R. 
Co.  v.  Florence,  (Tex.  Civ.  A.)  138 
SW  430. 

_[c]  Validity  of  transfer.— (1) 
Where  the  validity  of  a  municipal 
ordinance  relating  to  transfers  was 
being  contested  when  plaintiff  was 
forcibly  ejected  from  defendant's 
car  on  the  conductor's  refusal  to 
accept  a  regular  transfer,  and  such 
ordinance  was  afterward  sustained, 
it  was  proper  to  admit  testimony 
that,  when  plaintiff  obtained  the 
transfer,  the  conductor  from  whom  he 
secured  it  stated  that  it  was  good  on 
the  car  from  which  he  was  ejected, 
over  objection  that  defendant,  re- 
garding the  ordinance  as  invalid,  had 
instructed  its  conductors  not  to  re- 
ceive such  a  transfer  as  plaintiff 
tendered.  Chicago  Union  Tract.  Co. 
v.  Brethauer,  223  111.  521,  79  NE  287, 
114  AmSR  352  [aff  125  111.  A.  204]. 
(2)  Where  defendant  claims  that 
plaintiff  was  ejected  because  he  re- 
fused to  pay  fare  after  the  expira- 
tion of  the  time  limit  of  a  transfer 
slip  which  he  held,  the  transfer  slip 
Is  properly  admissible  In  evidence  as 
a  material  part  of  plaintiff's  case, 
and,  if  defendant  offers  evidence  of 
the  expiration  of  the  time  limit, 
plaintiff  may   In  rebuttal   show  how 
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either  on  behalf  of  plaintiff8*  or  defendant.90  Thus 
evidence  as  to  a  passenger's  character  may  not  be 
given  by  him  where  it  is  not  attacked;91  but,  in  ex- 
planation of  its  conduct  in  wrongfully  ejecting  a 
passenger  defendant  may  prove  plaintiff's  miscon- 
duct on  a  prior  trip;  although  such  misconduct  does 
not  excuse  the  ejection.*2  In  an  action  for  being 
ejected  from  a  waiting  room,  an  order  of  the  state 
railroad  commission  requiring  the  waiting  room  to 
be  open  one  hour  before  the  arrival  of  trains  is  ad- 
missible as  establishing  the  reasonableness  of  the 
time  during  which  defendant  must  keep  open  its 
waiting  room.93 

For  the  purpose  of  showing  the  passenger's  in- 
tent and  right  to  be  transported  evidence  is  admis- 
sible that  he  endeavored  to  procure  a  proper  ticket 
before  entering  the  car;94  and  he  may  introduce  a 
receipt  given  by  defendant's  agent  when  he  pur- 


chased his  ticket.11  Where  a  passenger  is  ejected 
because  of  an  erroneous  claim  that  his  ticket  was 
not  a  proper  one,  plaintiff  may  testify  as  to  his 
exhibiting  the  ticket  to  other  persons  on  the  day 
he  was  ejected  and  after  he  had  left  the  train, 
and  the  testimony  of  these  persons  descriptive  of 
the  ticket  may  be  admitted  when  taken  in  connec- 
tion with  other  evidence  tending  to  identify  it  as 
the  same  ticket  offered  by  plaintiff  to  the  conductor 
and  refused  by  him  f  and  it  is  also  competent  for 
plaintiff  to  show  where  the  ticket  had  been  since 
the  day  he  was  ejected,  its  identity  being  in  ques- 
tion;98 but  testimony,  as  to  why  on  boarding  the 
train  after  his  ejection  he  paid  cash,  fare  to  a  point 
beyond  the  one  to  which  his  ticket  read  is  immate- 
rial.9* As  disproving  his  good  faith  and  purpose  to 
pay  fare,  evidence  that  he  had  no  money  with  him 
is  competent,1  and  where  the  evidence  is  conflicting 


ha  had  occupied  his  time  in  order  to 
establish  his  claim  that  the  time 
limit  had  not  expired.  Wilson  v. 
Pennsylvania,  etc.,  K.  Co.,  84  Pa. 
Super.   504. 

[d]  »>tHI nation  of  wanton  acts. — 
Where  plaintiff's  evidence  tended  to 
show  that  the  ejection  was  wanton 
and  malicious,  but  that  defendant 
company  approved  of  the  acts  of  its 
conductor  by  retaining-  him  in  its 
service,  it  was  error  to  exclude  evi- 
dence offered  by  defendant  that  such 
conductor  was  prosecuted  criminally 
for  his  assault  on  plaintiff  and  was 
acquitted,  since  such  evidence  tended 
to  rebut  the  presumption  that  de- 
fendant by  retaining  the  conductor 
in  its  service  ratified  his  wrongful 
acts.  Peterson  v.  Middlesex,  etc., 
Tract.  Co.,  71  N.  J.  L.  296,  69  A  456. 

89.  U.  S. — Pennsylvania  Co.  .v. 
Lenhart,   120  Fed.   61,  66  CCA  467. 

Ala. — Southern  R.  Co.  v.  Bunnell, 
1S8  Ala.  247,  36  S  380;  Moore  v. 
Nashville,  etc.,  R  Co.,  137  Ala.  496, 
34  S  617. 

Ky. — Southern  R.  Co.  v.  Hawkins, 
121  Ky.  415,  89  SW  258,  28  KyL  364. 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co.,  40  Mont.  109,  106  P  489,  26 
LRANS  469,  20  AnnCas  311. 

Tex. — Gulf,  etc,  R.  Co.  v.  Cope- 
land,   17   Tex.  Civ.  A.   65,   42  SW  239. 

Vt.— Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108,  71  A  1103,  137  AmSR 
987. 

Wash. — Clark  v.  Great  Northern  R 
Co..  31  Wash.  658,  72  P  477. 

[a]  Bvldenoa  held  Inadmissible. — 
(1)  Declarations  of  passengers  in 
the  car  that  plaintiff  was  a  "beat 
and  bum,"  made  as  he  walked  out  of 
the  car  behind  the  conductor.  South- 
ern R.  Co.  v.  Hawkins,  121  Ky.  416. 
89  SW  258,  28  KyL  864.  (2)  Evi- 
dence that  plaintiff  in  consequence 
of  the  injuries  was  unable  to  assist 
his  employees  in  cutting,  etc.,  cer- 
tain timber  he  had  contracted  to  pur- 
chase, and  was  compelled  to  abandon 
the  contract  at  a  great  loss,  Is 
inadmissible  to  show  special  dam- 
ages, where  it  appears  that  the 
work  he  was  rendered  unable  to  do 
was  but  a  small  part  of  a  business 
of  considerable  magnitude,  and  that 
the  work  might  have  been  performed 
by  a  competent  employee,  the  loss 
being  more  particularly  the  proxi- 
mate result  of  plaintiff's  voluntary 
abandonment  of  the  contract  than 
of  the  Injuries.  Wells  v.  Boston,  etc., 
R  Co.,  82  Vt.  108.  71  A  1103,  137 
AmSR  987.  (3)  Where,  in  an  action 
for  ejecting  a  passenger  for  refusal 
to  pay  fare  except  by  a  ticket  which 
he  had  purchased  from  a  broker, 
and  which  was  not  transferable,  the 
evidence  shows  that  •  he  refused  to 
pay  his  fare  or  get  off  the  train  after 
he  was  Informed  that  the  ticket  was 
Invalid,  evidence  that  the  carrier  had 
waived  the  nontransferable  condi- 
tions in  the  tickets  and  had  encour- 
aged the  sale  of  the  same  through 
brokers  is  not  admissible  as  show- 
ing plaintiff's  good  faith  in  going  on 


the  train,  his  good  faith  at  that  time 
being  Immaterial.  Clark  v.  Great 
Northern  R.  Co.,  31  Wash.  668,  72 
P  477. 


[b]  A  passengur's  testimony  as  to 
whether  one  mfatnd  to  got  off  or 
star  on  a  train  from  which  she  had 
been  wrongfully  ejected  is  immate- 
rial, if  she  was  in  fact  ejected. 
Texas,  etc.,  R.  Co.  v.  Wharton,  (Tex. 
Civ.  A.)   145  SW  282. 

[c]  Negotiations  for  settlements— 
A  railroad  company  is  liable  in  dam- 
ages, without  notice  or  demand,  for 
the  action  of  a  conductor  In  wrong- 
fully ejecting  a  passenger,  where  the 
conductor  acted  without  malice,  and 
In  an  action  to  recover  such  dam- 
ages evidence  of  negotiations  be- 
tween the  parties  for  a  settlement  is 
not  admissible  on  the  theory  that 
It  shows  a.  ratification  by  the  com- 
pany of  the  conductor's  action. 
Pennsylvania  Co.  v.  Lenhart,  120  Fed. 
61,  56  CCA  4«7. 

r90.  Ala. — Louisville,  etc.,  R  Co. 
v.  Grimes,  184  Ala.  413,  63  S  554: 
Mobile  St.  R.  Co.  v.  Watters,  136 
Ala.  227.  83  S  42. 

Ind. — Pennsylvania  Co.  v.  Bray, 
126    Ind.    229,    25    NE    439. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Al- 
umbaugfh,  51  SW  18,  21  KyL  134: 
Louisville,  etc.,  R.  Co.  v.  Welsh.  18 
KyL    732. 

Md. — Maryland,  etc.. .  R.  Co.  v. 
Knight,  122  Md.  576,  89  A  1091. 

S.  C. — Dagnall  v.  Southern  R.  Co., 
69  S.  C.  110,   48   SE  97. 

[a]  Declarations. — Wltere  the 
ground  on  which  plaintiff  seeks  to 
charge  defendant  is  that  the  con- 
ductor had,  by  putting  plaintiff's  in- 
testate in  fear,  caused  him  to  jump 
from  a  rapidly  moving  train,  what 
plaintiff's     intestate    and    his    com- 

? anion  said,  before  getting  on  the 
rain,  about  riding  on  It  without  pay 
is  inadmissible  as  evidence.  Louis- 
ville, etc,  R.  Co.  v.  Alumbaugh,  61 
SW  18,   21   KyL   134. 

[b]  Conductor's  report. — Where,  in 
an  action  by  a  passengor  against  a 
railroad  company  for  being  ejected 
from  a  train,  it  appeared  that  the 
passenger  bought  a  return  trip  ticket, 
and  that  the  conductor  retained  the 
return  part  and  returned  the  going 
part,  and  that  on  the  return  trip  the 
going  part  of  the  ticket  was  refused, 
and  the  company  offered  in  evidence 
the  report  of  the  conductor  on  the 
train  on  which  plaintiff  took  the 
original  passage,  who,  it  was  con- 
tended, took  the  wrong  end  of  the 
passenger's  ticket,  ana  the  report 
was  made  out  after  the  conductor's 
arrival  at  his  place  of  destination, 
and  there  was  no  space  In  the  report 
for  entering  errors  of  the  character 
In  controversy,  and  the  report  was 
not  offered  for  the  purpose  of  cor- 
roborating that  testimony  of  the 
conductor  that  tie  was  the  conductor 
on  the  train  on  which  plaintiff  was 
a  passenger,  it  was  properly  ex- 
cluded. Pennsylvania  Co.  v.  Bray, 
125    Ind.    229.   25    NE   429. 


[c]  A  statute  providing  that  on 
the  trial  of  any  person  for  an  as- 
sault, etc.,  he  may  give  in  evidence 
any  opprobrious  words  or  abusive 
language  used  by  the  person  as- 
saulted: at  or  near  the  time  of  the 
assault  in  extenuation  or  Justifica- 
tion has  no  application  to  an  action 
for  ejection  of  a  passenger  because 
of  his  alleged  misconduct.  Nash- 
ville, etc.,  R.  Co.  v.  Moore,  148  Ala. 
63,  41  S  984  (construing'  Cr.  Code 
[1896]    |    4345). 

•1.  Savanah  Electric  Co.  v.  Bad- 
enhoop,  6  Ga.  A.  371,  65  SE  50;  Breen 
v.  St  Louis  Transit  Co.,  102  Mo.  A 
479,    77    SW   78. 

[a]  Successful  business  man-— In 
an  action  for  a  wrongful  refusal  to 
accept  a  transfer  and  for  expulsion 
from  a  street  car,  evidence  by  plain- 
tiff that  he  was  a  successful  business 
man,  offered  on  the  theory  of  rebut- 
ting any  suggestion  that  plaintiff 
had  caused  his  ejection  to  make  a 
case  against  the  company,  is  irrele- 
vant and  inadmissible.  Savannah 
Electric  Co.  v.  Badermoop,  6  Ga.  A. 
371,   66  SE  60. 


VaMts  of  person  injured  gener- 
ally noo  Negligence  [29  Cyc  6191. 

SB.  Reasor  v.  Paducah,  etc..  Berry 
Co.,  152  Ky.  220,  163  SW  222,  41 
LRANS   820. 

93.  Wldener  v.  Alabama  Great 
Southern  R  Co.,    (Ala.)    69   S   558. 

•4.  Perkins  ▼.  Missouri,  etc..  R. 
Co.,  66  Mo.  201:  Doraett  v.  Atlantic 
Coast  Line  R.  Co.,  156  N.  C.  439.  72 
SE  491. 

[a]  Illustration. — Where  plaintiff 
was  ejected  because  he  had  failed  to 
exchange  his  mileage  coupons  for  a 
ticket  and  had  refused  to  pay  his  fare 
except  with  the  mileage  coupons  on 
the  train,  tie  was  entitled  to  testify 
whether  he  consented  to  the  agent's 
giving: him  a  ticket  to  a  junction  point 
instead  of  his  destination,  in  order 
to  show  that  he  had  not  voluntarily 
withdrawn  his  application  for  a 
ticket  to  destination.  Dorsett  v.  At- 
lantic Coast  Line  R.  Co.,  166  N.  C. 
43*.  72  SE  491. 

•6.  Colne  v.  Chicago,  etc.,  R.  Co.. 
123  Iowa  458,   99   NW  134. 

98.  McGhee  v.  Cashin,  (Ala.)  40 
S    63 

•7.'  McGhee  v.  Cashin,  (Ala.)  40 
S  63. 

90.  McGhee  v.  Cashin,  (Ala.)  4' 
S   63. 

99.  McGhee  v.  Cashin,  (Ala.)  40 
S   63. 

1.  Atchison,  etc.,  R.  Co.  v.  Cuniffe. 
(Tex.  Civ.  A.)  57  SW  692.  But  see 
Southern  R.  Co.  v.  Bunnell.  138  Ala 
247,  36  S  380  (holding  that,  in  an 
action  against  a  railroad  company 
for  wrongfully  ejecting  plaintiff  from 
a  train  before  he  reached  the  station 
for  which  he  supposed  he  had  pur- 
ohased  a  ticket,  evidence  that  plain- 
tiff tried  to  gat  the  oonductor  to 
lend  him  money  to  buy  a  ticket,  and 
that  plaintiff  had  only  a  few  cents, 
was    Improperly   admitted). 


For  later  eases,  developments  and  onsngss  in  the  law  see  cumulative  Annotations,  same  title,  pugs  and  note  number. 
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as  to  whether  the  passenger  intended  to  pay  his 
fare,  evidence  of  his  conduct  in  taking  a  train  im- 
mediately before  entering  the  train  from  which  he 
was  ejected,  and  riding  thereon  without  payment  of 
fare,  is  admissible;2  but  where  a  passenger  had  paid 
his  fare  at  the  time  of  his  ejection,  evidence  that 
on  other  occasions  he  had  done  acts  showing  an  at- 
tempt to  avoid  payment  of  his  fare  is  inadmissible.1 
Where  plaintiff  refused  to  pay  fare,  he  cannot  tes- 
tify that  he  was  only  joking  and  that  he  really  in- 
tended to  pay  his  fare.4 

As  to  damages.  For  the  purpose  of  enhancing  the 
damages,  evidence  of  the  employee's  contemptuous 
manner  and  insulting  conduct  in  unlawfully  eject- 
ing a  passenger  is  admissible;'  and  on  the  other 
hand,  for  the  purpose  of  disproving  the  passenger's 
claim  to  exemplary  damages,  the  employee  may  tes- 
tify as  to  his  honest  belief  and  intent  in  making  the 
ejection;*  although  such  testimony  is  not  proper  or 
material  if  the  passenger's  claim  is  limited  to  com- 
pensatory damages/  On  the  question  of  exem- 
plary  damages,   plaintiff   may   introduce    evidence 


as  to  the  aggravating  circumstances  under  which  the 
ejection  was  made/  such  as  in  regard  to  the  dangers 
of  the  place  of  ejection." 

Habit  or  custom;  similar  acts.  Evidence  of  a 
custom  of  the  carrier  or  its  employees  in  regard  to 
passengers  under  conditions  similar  to  those  that 
existed  at  the  time  and  place  in  question  may  be 
admitted,10  such  as  evidence  of  a  custom  among  con- 
ductors of  defendant's  road  to  issue  to  passengers 
on  payment  of  cash  fares  credit  slips  like  the  one 
exhibited,11  or  of  a  custom  of  checking  up  passen- 
gers.12 But  evidence  of  the  employee 's  general  habit 
or  usual  disposition  concerning  the  treatment  of  pas- 
sengers is  inadmissible.13  So  where  a  passenger 
presents  a  ticket  on  which  he  is  entitled  to  ride,  and 
is  ejected,  the  caricr  cannot  show  a  custom  to  issue 
such  tickets  for  certain  days  only,  in  the  absence  of' 
proof  of  knowledge  of  such  limitation  by  the  passen- 
ger or  the  purchaser  of  the  ticket.14  Evidence  of 
similar  mistakes,  acts,  or  conduct  on  the  part  of  the 
carrier's  agent  or  servant  on  other  occasions  is  in- 
admissible to  show  such  a  mistake,  act,  or  conduct  at 


2.  Powell  v.  St.  Louie,  etc.,  R.  Co., 
229  Ho.  246,  12»  SW  963. 

3.  English  v.  Delaware,  etc..  Canal 
Co.,  4  Hun  (N.  T.)  683  [all  6J  N.  Y. 
454   23  AltiR  69]. 

4.  Louisville,  etc.,  R  Co.  v.  Cot- 
tengim. 104  SW  280,  31  KyL  871. 
13  LRAN8  624. 

5.  Cal. — Sloane  v.  Southern  Cali- 
fornia R.  Co.,  Ill  Cal.  668,  44  P  320, 
32  LRA  193. 

111.— -Chicago,  etc.,  R.  Co.  V.  Wil- 
liams.   56    111.    185,    8    AmR    641. 

Ind. — Toledo,  etc..  R.  Co.  v.  Mc- 
Donough,  53  Ind.  289. 

Mo. — McGlnnls  v.  Missouri  Pac.  R. 
Co.,    21   Mo.    A.    399. 

Tex. — International,  etc.,  R.  Co.  v. 
Gilbert,  64  Tex.  636;  Missouri  Pac. 
R  Co.  v.  Martino,  2  Tex.  Civ.  A.  634, 
18    SW   1066,    21   SW  781. 

Ens-. — Coppln  v.  Braithwaite,  8  Jur. 
875. 

a.  Georgia  R.,  etc,  Co.  v.  Homer, 
73  Ga.  261;  Yates  v.  New  York  Cent., 
etc.,  R.  Co.,  67  N.  Y.  100:  Hamilton 
v.  Third  Ave.  R  Co.,  53  N.  Y.  25. 

7.  Cincinnati,  etc.,  R  Co.  v.  Cun- 
dlff,  166  Ky.  594,  179  SW  615,  Ann 
Casl916C  513;  Yates  v.  New  York 
Cent.,  etc.,  R.  Co.,  67  N.  Y.  100. 

[a]  Motive  of  polios  officer. — In  an 
action  against  a  carrier  and  its  spe- 
cial police  officer  for  wrongful  ejec- 
tion, where  the  evidence  justifies 
compensatory  damages  only,  evidence 
as  to  the  officer's  motive  In  making 
the  arrest  Is  inadmissible.  Cincin- 
nati, etc,  R.  Co.  v.  Cundlff,  166  Ky. 
594,    179   SW   615,   AnnCaal916C   613. 

8.  Georgia  R.,  etc.,  Co.  v.  Davis, 
f  Ga.  A.  645,  65  SE  785;  Chamber- 
lain v.  Lake  Shore,  etc.,  R  Co.,  122 
Mich.  477.  81  NW  339;  Hermann  v. 
St.  Joseph  R,  etc.,  Co.,  144  Mo.  A. 
147,  129  SW  414;  Truel  v.  Missouri, 
etc.,  R  Co.,  148  Mo.  A.  380,  128  SW 
223;  Wells  v.  Boston,  etc.,  R.  Co., 
82  Vt.  108.  71  A  1103,  187  AmSR  987. 

[a]  BvMUno*  held  admissible. — (1) 
In  an  action  for  ejection  from  a 
street  car  for  refusal  to  accede  to  a 
wrongful  demand  for  fare,  evidence 
that  Immediately  after  the  ejection 
plaintiff  tendered  a  second  fare  and 
attempted  to  reenter  the  conveyance 
is  admissible  as  a  circumstance  of 
aggravation  authorizing  punitive 
damages.  Georgia  R„  etc.,  Co.  v. 
Davis,  6  Ga.  A.  645,  65  SE  785.  (2) 
In  an  action  against  a  street  rail- 
road for  the  ejection  of  plaintiff  who 
boarded  a  car  not  in  service  for  the 
carriage  of  passengers,  evidence  that 
plaintiff  had  previously  had  trouble 
with  the  men  in  charge  of  such  cars 
and  claimed  that  he  had  a  right  to 
ride  on  them  is  admissible  on  the 
issue  of  punitive  damages.  Hermann 
v.  St.  Joseph  R,  etc,  Co.,  144  Mo.  A. 
147.  129  SW  414. 

tbj  Bvldenoe  held  inadmissible. — 
In  an  action  for  wrongful  ejection  of 


a  passenger  for  alleged  nonpayment 
of  fare,  testimony  that  one  not  called 
as  a  witness  was  In  the  same  car 
with  plaintiff  and  told  the  conductor 
that  he  saw  the  former  conductor 
take  up  plaintiff's  ticket  Is  inad- 
missible on  the  question  of  exem- 
plary, damages,  since  the  disregard 
of  a  third  person's  statement  In  such 
circumstances  does  not  tend  to  show 
that  the  ejection  was  maliciously, 
wantonly,  or  recklessly  committed. 
Wells  v.  Boston,  etc.,  R.  Co.,  82  Vt. 
108,  71  A  1103,  187  AmSR  987. 

••  Louisville,  etc.,  R.  Co.  v.  For- 
rest, 6  Ga.  A.  766,  65  SE  808. 

10.  Shortsleeves  v.  Capital  Tract. 
Co.,  28  App.  (D.  C.J  365,  8  LRANS 
287;  Waldauer  v.  Vfcksburg  R.,  etc., 
Co.,  88  Miss.  200,  40  S  761:  Louisville, 
etc.,  R.  Co.  v.  Ray,  101  Tenn.  1,  46 
SW  654:  Missouri,  etc.,  R  Co.  v. 
Humphries,  (Tex.  Civ.  A.)  167  SW 
1174. 

[a]  Bvidsnoe  held  admissible. — (1) 
In  an  action  against  a  street  railroad 
company  for  ejecting  a  passenger  and 
causing  him  to  be  arrested  for  viola- 
tion of  L.  (1904)  p  140  c  99,  relating 
to  the  division  of  cars  into  separate 
compartments  for  the  white  and  col- 
ored races,  where  the  only  evidence 
of  a  division  of  the  Inside  of  a  car 
between  the  two  races  consists  of 
proof  of  an  established  custom,  testi- 
mony to  establish  a  custom  of  the 
company  to  permit  passengers  of 
both  races  to  occupy  the  back  Plat- 
form of  its  cars  is  admissible.  Wal- 
dauer v.  Vlckesburg  R.,  etc.,  Co.,  88 
Miss.  200,  40  S  751.  (2)  In  an  action 
for  ejection  of  a  passenger  because 
she  was  on  the  wrong  train,  evidence 
that  it  was  customary  for  defend- 
ant's brakeman  at  at  station  where 
plaintiff  boarded  the  train  to  Inspect 

Sassengers'     tickets     is    admissible. 
Ilssourl,  etc..  R.  Co.  v.  Humphries, 
(Tex.  Civ.  A.)    157   SW   1174. 

[bl  Bvldenoe  held  Inadmissible*— 
Testimony  by  a  witness  In  a  suit 
against  a  street  railroad  company  for 
unlawful  ejection  by  a  passenger  who 
boarded  a  oar  at  the  wrong  transfer 
station,  that  he  had  never  changed 
cars  at  any  point  on  the  route  other 
than  the  one  named  by  him.  Is  Inad- 
missible to  prove  a  custom  and  is 
also  inadmissible  as  evidence  that 
some  conductors  had  violated  the 
regulations  of  the  company.  Short- 
sleeves  v.  Capital  Tract.  Co.,  28  App. 
(D.  C.)  365.  8  LRANS  287. 

[cl  Bvldenoe  as  to  whore  a  train 
usually  stopped  is  admissible  on  the 
question  where  It  stopped  on  a  par- 
ticular occasion.  Louisville,  etc.,  R. 
Co.  v.  Ray,   101  Tenn.  1,  46  SW  554. 

11.  Holt  v.  Hannibal,  etc.,  R.  Co., 
174  Mo.  524,  74  SW  63f  faff  87  Mo. 
A.    2031. 

13.  Parrott  v.  Atlantic,  etc.,  R  Co., 
140  N.  C.  546.  53  SE  432. 


[a]  BetrattaL — Where  the  carrier 
was  permitted  to  prove  the  habit  or 
custom  of  the  conductor  In  question 
in  regard  to  taking  up  tickets  and 
checking  passengers  to  show  that  the 
conductor  could  not  have  overlooked 
the  fact  that  he  had  once,  taken  up 
plaintiff's  ticket,  plaintiff  is  en- 
titled to  prove  In  rebuttal  that  there 
was  no  such  Infallible  habit  or  cus- 
tom, by  showing  specific  Instances 
w<here  the  custom  failed,  if  it  ex- 
isted. Parrott  v.  Atlantic,  etc.,  R 
Co.,  140  N.  C.  646,  S3  SE  432. 

13.  111. — Chicago,  etc.,  R.  Co.  v. 
Moran,  129  111.  A.  38. 

Ky. — Anderson  v.  Louisville,  etc.. 
R.  Co.,  134  Ky.  348,  120  SW  298.  20 
AnnCas  920;  Louisville,  etc.,  R.  Co. 
v.  Cottengim,  104  SW  280,  31  KyL 
871.   13   LRANS   624. 

Mo. — Berger  v.  Chicago,  etc.,  R.  Co., 
97   Mo.   A.   127,   71   SW  102. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Tar- 
water,  33  Tex.  Civ.  A.  116,  75  SW 
937. 

Wash. — Braymer  v.  Seattle,  etc.;  R 
Co.,   85   Wash.   346,   77  P  495 

[a]  Conductor. — (1)  Evidence  as  to 
the  general  character  and  disposition 
of  the  conductor  who  ejected  plain- 
tiff Is  properly  excluded,  where  the 
only  subject  for  Inquiry  is  the 
character  and  disposition  of  the  con- 
ductor on  the  particular  .occasion. 
Braymer  v.  Seattle,  etc.,  R.  Co.,  35 
Wash.  346.  77  P  495.  (2)  In  an  ac- 
tion for  the  malicious  act  of  a  con- 
ductor in  ejecting  a  trespasser  from 
a  train,  evidence  to  show  that  the 
conductor  had  knocked  passengers 
down  theretofore,  and  that  his  com- 
pany had  been  sued  for  It,  and  as 
to  the  frequency  of  such  act,  Is  not 
admissible  In  jurisdictions  where  a 
common  carrier  is  liable  for  mall- 
clous  acts  of  its  servants  done  in  the 
course  of  their  employment,  Irrespec- 
tive of  knowledge  of  the  servants' 
character.  Louisville,  etc.,  R.  Co.  v. 
Cottengim,  104  SW  280,  31  KyL  871, 
13  LRANS  624.  (3)  In  an  action  for 
injuries  sustained  by  a  female  pas- 
senger as  a  result  of  being  wantonly 
pushed  by  defendant's  conductor 
from  the  platform  of  a  car,  where 
no  effort  is  made  by  plaintiff  to 
Impeach  the  conductor  as  a  witness, 
evidence  offered  by  defendant  as  to 
the  conductor's  general  character  and 
his  conduct  toward  female  passen- 
gers in  particular  is  properly  ex- 
cluded. Berger  v.  Chicago,  etc.,  R 
Co..  97  Mo.  .A.  127,  71  SW  402. 

[Ij]  A  previous  oonrse  of  oonftoot 
not  shown  to  have  been  known  to  the 
company  or  Its  proper  representative 
does  not  establish  authority  to  eject. 
Chicago,  etc.,  R  Co.  v.  Moran,  129 
111.  A.  38. 

14.  Carvey  v.  Detroit,  etc.,  R  Co., 
133  Mich.  659,  95  NW  7161. 
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the  tame  in  question.1*  Evidence  of  violations  of 
the  carrier's  roles  by  employees  other  than  the  one 
making'  the  ejection  is  inadmissible  in  the  absence 
of  proof  that  the  carrier  knew  of  and  acquiesced  in 
such  violations.16  But  on  an  issue  as  to  whether 
certain  representations  were  made  to  plaintiff  as  to 
tickets  purchased  by  him,  testimony  of  a  purchaser 
of  similar  tickets  on  the  same  occasion  that  such 
representations  were  made  to  him  is  admissible.17 
[I  122A]  c.  Weight  and  Sufficiency  of  the  Evi- 
dence.   The  weight  and  sufficiency  of  the  evidence 


18.  Southern  R.  Co.  v.  Bunnell, 
138  Ala.  247,  36  8  380. 

16-  Massell  v.  Boston  El.  R.  Co., 
1S1   Km   4*1,  78  NE  108. 

17.  Lexington,  etc.,  R.  Co.  v. 
Lyons,  104  Ky.  23.  48  SW  209,  20  KyL 
518. 

18.  See  generally  Evidence  [17 
Cyc  7531. 

18).  Hawthorne  v.  Delano,  (Iowa) 
154  NW  690;  International,  etc,  R. 
Co.  v.  Bohannon,  (Tex.  Civ.-  A.)  71 
SW  776.  And  see  cases  Infra  this 
note.  See  also  generally  Evidence 
[17  Cyc  754]. 

[a]  Brldeno*  held  sntloient:  (1)  To 
support  a  finding  or  verdict  for  plain- 
tiff. St.  Louis,  etc.,  R  Co..  v.  Dallas, 
93  Ark.  209,  124  SW  247;  Weakley  v. 
New  York  Cent.,  etc.,  R.  Co..  169 
App.  Dlv.  870,  166  NTS  744;  Interna- 
tional, etc.,  R.  CO.  v.  Bohannon.  (Tex. 
Civ.  A.)  71  SW  776;  Missouri,  etc.. 
R  Co.  v.  Sanders,  12  Tex.  Civ.  A.  6. 
S3  SW  245;  Slatter  v.  Oregon  Short 
Line  R  Co..  89  Utah  696,  118  P  831. 
(2)  To  snow  that  a  brakeman 
ejected  the  passenger  from  defend- 
ant's train.  Lindsay  y.  Oregon  Short 
Line  R.  Co.,  13  Ida.  477.  90  P  984,  12 
LRANS  184.  (3)  To  show  that  the 
agent  of  an  initial  carrier  selling  a 
ticket  to  plaintiff  had  no  knowledge 
of  a  rule  of  the  connecting  carrier 
that  the  ticket  was  not  good  on  a 
particular  train  from  which  the  pas- 
senger was  elected.  Chicago,  etc..  R. 
Co.  v.  Carroll,  (Tex.  Civ.  A.)  151  SW 
1116.  (4)  To  show  that  at  the  time 
the  assaults  were  begun  the  servants 
of  the  company  were  acting  within 
the  scope  of  their  authority  In  eject- 
ing plaintiff.  McDonald  v.  St.  Louis, 
eta,  R  Co.,  165  Mo.  A.  75.  146  SW  83. 
(5)  To  sustain  a  finding  in  an  action 
for  Injuries  to  a  passenger  who  was 
ejected  from  a  car  while  It  was  in 
motion  that  the  car  was  moving  at 
the  rate  of  three  or  four  miles  an  hour. 
Hlrte  v.  Eastern  Wisconsin  R.,  etc., 
Co.,  127  Wis.  230,  106  NW  1068.  (6) 
To  show  that  an  Intoxicated  passen- 
ger was  -not  put  off  at  a  reasonably 
safe  place,  that  he  was  not  guilty  of 
contributory  negligence,  and  that  he 
came  to  his  death  by  drowning.  Ben- 
nett v.  Seattle  Electric  Co.,  66  Wash. 
407,  105  P  825.  (7)  To  warrant  a 
finding  in  an  action  for  injuries  to  a 
boy  while  alighting  from  a  street  car 
on  which  he  had  been. invited  by  the 
motorman  that  he  was  Injured  as  the 
result  of  the  conductor's  negligence 
In  compelling  him  to  alight  while 
the  car  was  In  motion.  South  Cov- 
ington, etc.,  R.  Co.  v.  Burns,  160  Ky. 
348,  160  SW  343.  (8)  To  support  a 
verdict  for  plaintiff  in  an  action  for 
Injuries  to  a  passenger  by  being  run 
over  by  another  train  after  he  was 
ejected  from  defendant's  train.  St. 
Louis,  etc..  R.  Co.  v.  Dallas,  93  Ark. 
209,  124  SW  247.  (9)  In  an  action 
to  recover  damages  for  wrongful 
ejection  of  a  passenger  by  a  train 
agent  who  had  special  authority  to 
take  up  tickets  and  remove  passen- 
gers, to.  show  that  the  company  had 
ratified  the  acts  of  the  agent  in  eject- 
ing the  passenger.  Forrester  v. 
Southern  Pac.  Co..  36  Nev.  247.  134 
P  753.  136  P  706,  48-  LRANS  1. 
(10)  To  show,  where  plaintiff  .was 
wrongfully  ejected  from  defend- 
ant's train  at  night,  and  stayed  at 
a  hotel  until  the  afternoon  of  the 
next  day.  and  her  son  testified 
that  he   "paid   31.76   for  his  mother 


for  her  hotel  bill."  that  the  bill 
was  reasonable  and  that  it  was  paid 
with  plaintiff's  money.  St.  Louis,  etc., 
R  Co.  v.  MoAnellia,  (Tex.  Civ.  A)  110 
SW  936.  (11)  To  sustain  a  verdict  for 
defendant.  Watson  v.  Southern  R. 
Co.,  132  Ga.   552,  64  SE  549. 

[b]  Bvldenoe  held  insnffloientt  (1) 
To  sustain  a  verdict  for  plaintiff. 
Watson  v.  Southern  R.  Co.,  132  Ga. 
652,  64  SB*  649:  Houston,  etc.,  R.  Co. 
v.  Faulkner,  (Tex.  Civ.  A.)  66  SW 
253.      (2)    To   show   that   an    ejected 

Passenger  was  In  a  helpless  condl- 
lon  when  put  off  the  train.  Louis- 
ville, etc..  R  Co.  v.  Setser,  128  Ky. 
476,  128  S  341.  (3)  To  show  that  a 
drunken  passenger  was  in  such  a  con- 
dition that  he  would  probably  not  be 
able  to  take  care  of  himself  when 
ejected  shortly  after  noon  on  a  not 
inclement  day  In  April.  Tuttle  v. 
Cincinnati,  etc.,  R.  Co.,  80  SW  802, 
26  KyL  152.  (4)  In  an  action  by  one 
traveling  on  a  coupon  ticket  Issued 
for  transportation  over  several  roads, 
for  damages  for  his  ejection  by  the 
last  carrier  on  the  ground  that  the 
time  limit  contained  in  the  ticket  had 
expired,  to  show  that  the  time  limit 
fixed  in  the  ticket  by  the  issuing  car- 
rier was  unreasonable.  Brian  v.  Ore- 
gon Short  Line  R.  Co..  40  Mont.  109, 
105  P  489,  25  LRANS  459.  20  Ann 
Cas  311.  (5)  To  show  that  plaintiff 
was  ejected  while  he  was  intoxicated 
and  while  the  train  was  in  motion. 
Knapp  v.  Northern  Pac.  R.  Co.,  66 
Wash.  662.  106  P  190. 

[c]  Uncontradicted  statement. — An 
allegation  that  a  ra!llroad  ticket  was 
from  one  to  another  specified  station 
is  sufficiently  supported  by  the  state- 
ment of  plaintiff  that  the  ticket  in 
question  was  from  one  to  the  other 
of  such  points,  where  such  statement 
is  uncontradicted,  notwithstanding 
there  was  no  evidence  as  to  how  the 
ticket  read.  Chicago,  etc.,  R  Co.  v. 
Stratton,  111  111.  A.  142. 

20.  Elliott  v.  Southern  Pac.  Co., 
145  Cat  441,  79  P  420,  68  LRA  393; 
Western  Maryland  R  Co.  v.  Schaun, 
97  Md.  563,  56  A  701;  Huba  v.  Sche- 
nectady R.  Co.,  86  App.  Dlv.  199,  83 
NYS  157;  Olson  v.  Northern  Pac.  R 
Co.,  49  Wash.  626,  96  P  160,  18  LRA 
NS  209. 

[a]  Bvldenoe  held  sufficient:  (1) 
To  warrant  a  finding  that  the  pas- 
senger paid  his  fare  and  believed  In 
good  faith  that  a  permit  Issued  to 
him  was  the  evidence  of  his  right  to 
transportation,  and  that  he  was  not 
at  fault  in  failing  to  discover  the 
agent's  mistake  in  not  giving  him  a 
ticket.  Olson  v.  Northern  Pac.  R 
Co.,  49  Wash.  626,  98  P  160.  18  LRA 
NS  209.  (2)  To  show,  as  a  matter  of 
law.  that  plaintiff  was  given  a  suffi- 
cient time  to  pay  his  fare.  Huba  v. 
Schenectady  R.  Co.,  86  App.  Dlv.  199, 
83   NYS    157. 

[b]  Bvldenoe  held  Insufficient:  To 
support  findings  that  the  conductor 
received  plaintiff's  ticket  as  entitling 
him  to  travel,  or  without  notifying 
him  that  it  was  of  no  value,  or  that 
plaintiff  Intimated  in  any  way  that 
he  would  pay  his  fare  or  present  a 
valid  ticket  if  the  ticket  which  was 
taken  up  should  be  returned.  Elliott 
v.  Southern  Pac.  Co.,  145  Cal.  441,  79 
P  420.  68  LRA  393. 

[c]  Identity  of  pa— anger,— Where 
a  passenger  was  ejected  from  a  rail- 
road train  by  reason  of  a  defect  in 
her  return  ticket  in  falling  properly 


in  an  action  for  a  Wrongful  or  improper  ejection  is 
governed  by  the  general  rules  of  evidence  in  civil 
cases."  The  evidence  on  plaintiff's  behalf  most 
preponderate  and  be  of  such  weight  and  sufficiency 
as  will  reasonably  justify  the  jury  in  finding  the 
existence  of  all  facts  necessary  to  constitute  bis 
cause  of  action,1*  such  as  the  fact  of  his  right  to 
transportation  on  the  train  or  car  from  which  he 
was  ejected,20  the  fact  of  the  wrongful  ejection,11 
or  the  use  of  unnecessary  force  in  making  the  ejec- 
tion,251 or  where  exemplary  damages  are  sought,  the 

to  describe  her  personal  characteris- 
tics, evidence  that  the  conductor  who 
ejected  her  was  the  conductor  who 
punched  the  ticket  on  the  going  trip. 
and  that  he  was  acquainted  with  her, 
was  insufficient  to  establish  that  he 
had  knowledge  that  plaintiff  was  the 
same  person  who  presented  the  going 
part  of  the  ticket,  where  he  and  the 
brakeman  on  the  going  train  both 
testified  that  they  did  not  see  plain- 
tiff on  such  train,  but  that  they  re- 
membered seeing  plaintiff's  daughter 
thereon.  Western  Maryland  R  Co. 
v.  Schaun,  97  Md.  563,  65  A  701. 

SI.  Chicago,  etc.,  R.  Co.  v.  Gwln. 
125  111.  A.  466;  Short  v.  St.  Louie, 
etc.,  R.  Co.,  160  Mo.  A.  369,  130  SW 
488;  Trousxo  v.  Sutherland,  150  App. 
Dlv.  768,  136  NYS  184-  Luter  v. 
Union  R.  Co.,  84  MISc.  46.  145  NYS 
893.     And  see  cases  infra  this  note. 

[a]  Bvldenoe  held  sufficient:  (l) 
To  show  that  the  ejection  of  the  pas- 
senger was  unlawful.  Chicago,  etc.. 
R  Co.  v.  Gwln.  125  III.  A  468;  Short 
v.  St.  Louis,  etc.,  R.  Co..  150  Mo.  A. 
359.  130  SW  488.  (2)  To  support  a 
judgment  for  plaintiff  for  a  wrong- 
ful ejection.  Chesapeake,  etc.  R  Co. 
v.  Roblnett,  107  SW  763.  32  KyL 
1077;  Alabama,  etc.,  R  Co.  v.  Bell 
(Miss.)   29  S  818. 

88.     See  cases  infra  this  note. 

[a]  Bvldenoe  held  sufficient:  (l> 
To  sustain  a  finding  that  unnecessary 
force  was  used.  Hermann  v.  St  Jo- 
seph R,  etc.,  Co..  144  Mo.  A.  147, 
129  SW  414.  (2)  To,  warrant  a  find- 
ing In  an  action  for  Injuries  to  a 
passenger  while  being  required  to 
alight  from  a  train  which  he  had 
boarded  by  mistake,  that  plaintiff 
was  removed  from  the  train  by  de- 
fendant's brakeman  with  unnecessary 
force  and  injured.  Dodge  v.  Northern 
Electric  R.  Co.,  22  Cal.  A.  *89.  131 
P  1161.  (3)  To  sustain  a  verdict 
for  plaintiff  for  injuries  caused  by 
being  violently  pushed  from  one  of 
defendant's  cars  while  in  motion. 
Southern  R.  Co.  v.  Merritt.  120  Ga 
409,  47  SE  908.  (4)  To  sustain  a 
verdict  for  plaintiff  in  an  action 
against  a  street  car  company  for  an 
assault  committed  on  plaintiff  who 
had  refused  to  pay  fare,  on  the 
theory  that  he  fell  or  was  pushed 
from  the  car  while  in  motion  as  the 
result  of  the  difficulty.  Braly  t. 
Fresno  City  R.  Co.,  9  Cal.  A  417, 
99  P  400.  (5)  To  show  that  plaintiff 
was  ejected  at  a  place  forbidden  by 
statute,  and  after  the  conductor  had 
accepted  and  retained  his  ticket 
Mott  v.  Atlantic  Coast  Line  R  Co.. 
164  N.  C.  367,  79  SE  887.  (6)  To 
show  that  no  unnecessary  force  was 
used  by  the  servants  of  the  carrier. 
Malmgren  v.  Aurora;  etc,  R  Co.,  191 
111.  A.  241;  Carpenter  v.  Minneapolis, 
etc,  Tract.  Co.,   (Minn.)   157  NW  90! 

[b]  Brldenee  held  Insufficient:  (1) 
In  an  action  against  a  railroad  com- 
pany by  a  trespasser  on  a  train  for 
injuries,    to   establish    the    fact   tiist 

glalntlff  was  kicked  from  the  train 
y  one  of  defendant's  brakemen  as 
against  the  positive  evidence  of 
every  person  connected  with  the 
operation  of  the  train  at  the  time 
of  the  injury,  the  most  of  which 
was  undisputed.  Murphy  v.  New 
York  Cent.,  etc..  R  Co..  101  App. 
Div.  610,  92  NYS  192.  (2)  Evidence 
held  to  justify  a  jury  in  ftndiac 
that  a  carrier's  employees  resorted 
to  no  means  that  were  unreasonable 


For  later  oases,  developments  and  ehangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fact  of  malice,  wantonness,  or  willfulness  on  the 
part  of  the  employee  making  the  ejection.2*  Like- 
wise the  evidence  on  behalf  of  defendant  mast  be 
of  such  weight  and  sufficiency  as  will  sustain  the 
matters  of  defense  relied  on  by  it,"  such  as  the 
fact  of  contributory  negligence  on  the  part  of  the 
person  ejected.** 

[$  1226]  5.  Trial — a.  Questions  of  Law  and 
Tact.28  Questions  of  law  are  to  be  determined  by 
the  court,27  and  it  is  error  to  submit  them  to  the 
jury;28  but  issues  of  fact  are  ordinarily  to  be  de- 
termined by  the  jury  under  proper  instructions  from 


or  unnecessary  In  awakening  the 
passenger  and  getting  him  oft  the 
train  after  arrival  at  his  destina- 
tion. Kaase  v.  Gulf,  etc.,  R.  Co., 
41  Tex.  Civ.  A.  $70.  02  SW  444. 
(S)  To  raise  the  issue  of  the  use 
of  any  unnecessary  force.  Missouri, 
•etc.,  R.  Co.  v.  Dice,  (Tex.  Civ.  A.)  168 
fixv    478 

[c]  Oondnotor  of  street  oar.  On 
an  issue  whether  a  conductor  on  a 
street  car  used  more  force  than  was 
necessary  In  putting  a  passenger  off 
the  car  on  his  refusal  to  pay  his 
fare,  evidence  that  the  conductor  had 
to  use  force  to  put  plaintiff  off, 
that     plaintiff     was     resisting,     that 

Slaintiff  landed  in  the  street  on  his 
ead,  that  the  car  had  not  alto- 
gether come  to  a  stop  when  the  con- 
ductor laid  hold  of  plaintiff,  but  had 
stopped  by  the  time  the  conductor 
had  the  plaintiff  off  the  car,  is  In- 
sufficient to  warrant  a  finding  that 
the  conductor  used  more  force  than 
was  necessary.  McGarry  v.  Holyoke 
St.  R.  Co.,  1S2  Mass.  123,  65  NE 
4*. 

23.     See  cases  Infra  this  note. 

[a]  BvldeBce  neld  suflolenti  To 
sustain  a  finding  that  the  act  of  the 
conductor  in  ejecting  the  passenger 
was  wanton,  willful,  and  malicious, 
so  as  to  justify  the  imposition  of 
exemplary  damages.  Little  Rock  R., 
etc,  Co.  v.  Dobbins,  78  Ark.  653.  96 
SW  788;  Gardner  v.  St.  Louis,  etc., 
R.  Co.,  117  Mo.  A.  138,  93  SW 
917:  Berger  v.  Chicago,  etc.,  R.  Co., 
S7  Mo.  A.  127,  71  SW  102. 

[b]  Svldeno*  held  lnsuinolent:  To 
sustain  a  verdict  for  plaintiff  for  a 
passenger's  death  alleged  to  have  re- 
sulted from  the  company's  wanton- 
ness In  ejecting  him  from  a  train 
when  he  was  drunk  to  insensibility, 
under  conditions  necessarily  result- 
ing in  his  drowning  or  freezing. 
Mobile,  etc.,  R.  Co.  v.  Jackson,  92 
Miss.  617.  46  S  142. 

84.  Chesapeake,  etc.,  R.  Co.  v. 
Friend,  169  Ky.  778,  169  SW  509. 
LRA1816C  148;  Missouri,  etc..  R.  Co. 
v.  Dice,  (Tex.  Civ.  A.)  168  SW  478; 
Texas,  etc.,  R.  Co.  v.  Black,  23  Tex. 
Civ.  A  119.  57  SW  380. 

[a]  Evidence  held  insufficient. 
Where  plaintiff  was  ordered  off  a 
freight  train  by  a  brakeman  who 
had  consented  that  he  should  ride, 
having  accepted  the  regular  fare, 
and  plaintiff  refused  to  go  when  -the 
brakeman  knocked  him  off,  and  in  an 
action  for  the  injuries  resulting  de- 
fendant went  to  trial  under  a  general 
denial,  and  plaintiff  testified  that  he 
had  no  knowledge  of  a  rule  for- 
bidding trainmen  to  permit  persons 
to  ride  on  freight  trains,  but  had  fre- 
quently seen  persons  riding  on 
such  trains,  and  during  the  pain 
caused  by  the  injury  he  stated  that 
he  had  been  knocked  off  after  he 
had  paid  his  fare,  and  defendant's 
evidence  was  almost  wholly  directed 
to  show  that  the- brakeman  had  no 
authority  to  eject  trespassers,  al- 
though the  brakeman  did  not  testify, 
and  on  appeal  defendant  contended 
that  plaintiff  rode  through  collusion 
with  the  brakeman  to  defraud  the 
company,  the  evidence  did  not  sup- 
port such  defense.  Texas.  •  etc.,  R. 
Co.  v.  Black,  23  Tex.  Civ.  A.  119, 
57  SW  330. 

SB.     See  cases  infra  this  note. 

ta]  Evidence  held  sufficient:  (1) 
To     show     that     a     passenger     who 


boarded  a  train  without  procuring  a 
ticket  did  not  exercise  proper  dili- 
gence to  procure  a  ticket  before  the 
train  started,  and  that  he  was  not 
entitled  to  recover  damages  caused 
by  his  ejection  from  the  train  after 
it  had  left  the  depot.  Indianapolis, 
etc.,  R.  Co.  v.  Kennedy.  77  Ind.  607. 

(2)  To  show  that  an  intoxicated  pas- 
senger was  not  guilty  of  contribu- 
tory negligence.  Bennett  v.  Seattle 
Electric  Co.,  66  Wash.  407,  106  P 
825. 

86.  See  generally  Trial  [38  Cyc 
1511]. 

97.  Lake  Shore,  etc.,  R.  Co.  T. 
Peterson,  144  Ind.  214,  42  NE  480, 
43  NE  1;  Montgomery  v.  Buffalo  R. 
Co.,  165  N.  Y.  139,  58  NE  770  Jaff  24 
App.  Div.  464,  48  NYS  849];  Chicago, 
etc.,  R.  Co.  v.  Carroll,  (Tex.  Civ.  A) 
161   SW  1116. 

88.  Little  Rock  R..  etc..  Co.  v. 
Goerner,  80  Ark.  158.  96  SW  1007,  7 
LRANS  97.  10  AnnCas  273;  Balti- 
more, etc.,  R.  Co.  v.  Kirkby,  88  Md. 
409,  41  A  777;  Chilton  v.  St.  Louis, 
etc,  R.  Co.,  114  Mo.  88,  21  SW  457, 
19  LRA  269;  Ligon  v.  St.  Louis,  etc, 
R.  Co..  184  Mo.  A.  187,  168  SW  647; 
Dowd  v.  Albany  R.  Co.,  47  App.  Div. 
202,  62  NYS  179;  Montgomery  v.  Buf- 
falo R.  Co..  24  App.  Div.  464,  48  NYS 
849    raff  165   N.  Y.   139,  68  NE  770]. 

[a]  ninrtratioss,— (1)  An  instruc- 
tion that  if  plaintiff  was  a  passen- 
ger on  defendant's  street  car  he  was 
entitled  to  courteous  treatment  at 
the  hands  of  the  conductor,  and  if 
without  fault  on  his  part  he  was 
not  treated  with  care  and  courtesy 
he  was  entitled  to  recover  Is  errone- 
ous in  leaving  it  to  the  Jury  to  say 
what  would  be  courteous  treatment. 
Little  Rock  R.  etc.,  Co.  v.  Goerner, 
80  Ark.  168.  96  SW  1007,  7  LRANS 
97,  10  AnnCas  273.  (2)  It  is  error 
to  submit  to  the  jury  the  question 
as  to  what,  and  how  much,  miscon- 
duct of  the  passenger  would  justfy 
his  expulsion.  Baltimore,  etc.,  R. 
Co.   v.   Kirby,    88   Md.    409,  41  A  777. 

(3)  The  court  should  charge  in- 
stead of  leaving  It  for  the  determina- 
tion of  the  Jury,  that  a  passenger 
carrying  in  his  hands  two  rifles  with 
bayonets  attached,  and  also  a  valise 
may  be  excluded  from  a  street  car 
by  the  conductor.  If  the  latter  uses 
no  unnecessary  force,  under  a  rule  of 
the  company  that  passengers  shall 
not  be  permitted  to  take  into  the 
cars  dangerous  articles.  Dowd  v. 
Albany  R.  Co.,  47  App.  Div.  202, 
62   NYS    179. 

09.  Coleman  v.  New  York,  etc, 
R.  Co.,  106  Mass.  160;  Lerner  v. 
Publio  Service  R.  Co.,  83  N.  J.  L. 
64,  84  A  618. 

[a]  Xalloe. — Whether  an  injury 
to  a  trespasser  sustained  by  his 
being  forced  from  a  slowly  moving 
street  car  was  malicious  or  inten- 
tional, and  therefore  actionable,  was 
for  the  jury.  Lerner  v.  Public  Serv- 
ice R.  Co..  83  N.  J.  L.  64,  84  A  618. 

30.  Hanley  v.  Brooklyn  Heights 
R.  Co.,  110  App.  Div.  429,  96  NYS 
249. 

[a]  Transfer. — The  reasonable- 
ness of  a  provision  in  a  transfer 
ticket  that  it  is  good  only  at  the 
Intersection  of  the  issuing  line  Is  a 
question  of  law.  Hanley  v.  Brooklyn 
Heights  R.  Co.,  110  App.  Div.  429,  96 
NYS  249. 

31.  Ligon  v.  St.  Louts,  etc.,  R.  Co., 
184  Mo.  A.  187.  168  SW  647;  Chicago, 


the  court.**  The  reasonableness  of  a  provision  in 
a  ticket,80  and,  the  legal  effect  of  a  ticket81  and  of 
the  rules  of  the  carrier  affecting  it,*2  are  questions 
for  the  court  to  determine. 

As  determined  by  the  evidence.  If  there  is  any 
evidence  from  which  the  jury  may  justifiably  find 
the  existence  or  the  nonexistence  of  a  fact  in  issue, 
and  the  evidence  is  conflicting  or  is  such  that  rea- 
sonable minds  might  arrive  at  different  conclusions 
therefrom,  the  issue  should  be  submitted  to  the  jury 
for  determination;88  and  in  such  a  case  the  court 
should  not  take  the  issue  from  the  jury  by  nonsuit, 

etc.,  R.  Co.  v.  Carroll,  (Tex.  Civ.  A) 
151   SW   1116. 

38.  Chicago,  eta,  R.  Co.  v.  Car- 
roll,  (Tex.  Civ.  A)   151  SW  1116. 

Beasonablexuras  of  ml*  or  regula- 
tion as  question  for  court  or  Jury 
generally  see  supra  (  1071. 

33.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Kay.  8  Ala.  A.  562,  62  S  1014. 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co..  ISO  Iowa  31,  135  NW 
21,   42    LRANS   373. 

Md. — Maj-yland,  etc.,  R.  Co.  v. 
Knight.  122  Md.  576,  89  A  1091; 
Maryland,  etc.,  R.  Co.  v.  Tucker,  116 
Md.   43.   80  A  688. 

Mich. — Light  v.  Detroit,  etc.,  R. 
Co.,  165  Midi.  433.  130  NW  1124,  34 
LRANS  28  2;  Lindsay  v.  Wabash  R. 
Co..  141  Mich.  20  1,  104  NW  656;  Gauk- 
ler  v.  Detroit,  etc.,  R..Co.,  ISO  Mich. 
666,   90   NW  660. 

Minn.— Reed  v.  Creat  Northern  R. 
Co..  76  Minn.  163,  78  NW  974. 

Miss. — Jones  v.  Louisville,  etc,  R. 
Co.,  109  Miss.  656,  68  S  924. 

Mo. — Powell  v.  St.  •  Louis,  etc.,  R. 
Co..  229  Mo.  246,  129  SW  963;  Iba  v. 
Chicago,  etc.,  R.  Co.,  186  Mo.  A  718, 
176  SW  491. 

N.  J.— McCoy  v.  Mlllvllle  Tract. 
Co..  83  N.  J.  L.  508.  85  A  858;  Wood 
v.  Delaware,  etc.,  R.  Co.,  73  N.  J.  L. 
357,  63  A  867;  Zimmerman  v.  New 
York,  etc.,  R.  Co.,  17  N.  J.  L.  J.  7. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Sheets,  154  P^SO. 

S.  C. — Forrest  v.  Greensville,  etc., 
R.  Co.,  102  S.  C.  54.  86  SE  193:  Wil- 
liams v.  Atlantic  Coast  Line  R.  Co., 
99  S.  C.  397.  83  SE  604;  Levan  v.  At- 
lantic Coast  Line  R.  Co.,  86  S.  C.  614, 
68  SE  770;  Ktrkland  v.  Charleston, 
etc.,  R.  Co.,  79  S.  C.  273,  60  SE  668, 
128  AmSR  848,  16  LRANS  425;  Dan. 
iels  v.  Florida,  etc.,  R.  Co.,  62  S.  C. 
1,   39    SE   762. 

Tex. — Southern  Kansas  R.  Co.  v. 
Wallace,  (Civ.  A.)  152  SW  873;  Gulf, 
etc.,  R.  Co.  v.  Green,  (Civ.  A.)  141 
SW  341;  Texas  Midland  R.  Co.  v. 
Geraldon,  54  Tex.  Civ.  A.  71,  117  SW 
1004;  Cluck  v.  Houston,  etc,  R.  Co.. 
46  Tex.  Civ.  A.  112,  101  SW  1021; 
Gulf,  etc.,  R.  Co.  v.  Bunn,  41  Tex. 
Civ.  A.  503,  95  SW  640;  Texas,  etc, 
R.  Co.  v.  Terns.  (Civ;  A.)  77  SW  230: 
Patterson  v.  Southern  Pac.  Co.,  28 
Tex.  Civ.  A.  67.  66  SW  308:  Hous- 
ton, etc,  R.  Co.  v.  White,  (Civ.  A) 
61  SW  436. 

Va. — Knopf  v.  Richmond,  etc.,  R. 
Co.,  85  Va.  769.  8  SE  787. 

Wash. — Anderson  v.  Seattle-Ta- 
coma  Interurban  R.  Co.,  36  Wash. 
387,   78  P  1013,  104  AmSR  962. 

Wis. — Habeck  v.  Chicago,  etc.,  R. 
Co.,  146  Wis.  645,  132  NW  618,  Ann 
Casl912C  485. 


[a]  Illustrations. — (1)  It  has  been 
held  a  question  for  the  jury  as  to 
whether  the  exclusion  of  an  intoxi- 
cated person  from  a  station  was  ex- 
cusable (Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31.  135  NW 
21.  42  LRANS  373).  (2)  or  whether 
a  passenger  wrongfully  ejected  from 
a  train-sustained  any  Injury  to  his 
health  caused  by  his  having  to  walk 
to  his  home,  a  distance  of  six  miles 
(Light  v.  Detroit,  etc..  R.  Co.,  165 
Mich.  433,  130  NW  1124,  34  LRANS 
282),  (3)  or  whether  the  passenger 
offered  to  pay  the  necessary  cash 
fare  on  being  notified  that  his  ticket 
was  not  good,  and  whether  the  con- 
ductor refused  to  accept  it  (Gulf, 
etc.,  R.  Co.  v.  Bunn,  41  Tex.  Civ.  A. 
603.  96   SW  640).      (4)   Where  it  ap- 
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dismissal,  direction  of  a  verdict,  or  peremptory  in- 
struction.*4 If,  however,  there  is  no  legally  suffi- 
cient evidence  on  an  issue  of  fact,  or  the  evidence 
thereon  is  clear  and  undisputed  and  such  that  but 
one  conclusion  can  reasonably  be  drawn  therefrom, 
the  question  becomes  one  for  the  court  and  should 
not  be  submitted  to  the  jury,"  but  should  be  dis- 
posed of  by  the  court  alone,  as  by  a  dismissal  or 
nonsuit,  by  sustaining  a  demurrer  to  the  evidence," 
or  by  directing  a  verdict." 


fiears  that  plaintiff  had  lost  her 
lcket,  and  defendant  produced  sec- 
ondary evidence  of  its  contents,  con- 
sisting of  the  testimony  of  the  agent 
as  to  what  sort  of  tickets  were  sold 
for  the  excursion  In  question,  it  is 
proper  to  submit  to  the  Jury  the 
question  as  to  the  kind  of  ticket 
plaintiff  purchased.  Daniels  v.  Flor- 
ida, etc.,  R.  Co.,  62  S.  C.  1,  39  BE  762. 
(5)  Where  plaintiff,  whose  ejection 
from  defendant's  train  was  unlaw- 
ful if  his  contract  entitled  him  to 
ride  on  such  train,  produced  as  proof 
of  the  contract  the  information  given 
him  by  defendant's  agent  who  sold 
the  ticket  which  the  conductor  re- 
fused to  honor,  the  testimony  of 
other  commuters  as  to  their  custom- 
ary use  .of  similar  tickets,  and  an 
admission  by  defendant  that  it  sold 
such  tickets,  and  a  bulletin  of  the 
company  declaring  how  such  tickets 
might  be  used  was  also  put  in  evi- 
dence, and  the  language  of  the  ticket 
was  inconclusive  on  the  point  at  is- 
sue, the  submission  of  all  these  cir- 
cumstances to  the  Jury  on  the  ques- 
tion as  to  what  was  the  contract  be- 
tween the  railroad  company  and 
plaintiff  was  proper.  Wood  v.  Dela- 
ware, etc.,  R.  Co.,  73  N.  J.  L.  357. 
63  A  867.  (6)  Where  defendant  by 
mistake  advertised  that  round  trip 
tickets  would  be  for  sale  at  a  re- 
duced rate  at  a  station  on  its  line 
which  in  fact  was  merely  a  flag  sta- 
tion, and  there  was  evidence  that 
plaintiff  knew  these  facts,  and  on 
boarding  a  train  refused  to  pay  the 
fare  to  the  next  station  at  which  a 
regular  ticket  could  be  procured, 
tendering  to  the  conductor  the  round 
trip  rate  advertised,  it  was  proper, 
in  an  action  by  plaintiff  to  recover 
for  being  ejected  from  the  train,  to 
submit  to  the  jury  the  issue  of  plain- 
tiff's good  faith.  Cluck  v.  Houston, 
etc.,  R.  Co.,  46  Tex.  Civ.  A.  112,  101 
SW  1021. 

[b]  Place  of  ejection* — Where  the 
conductor  and  the  trainmen  testified 
that  plaintiff  was  put  off  the  train 
at  a  certain  junction,  and  one  of 
plaintiff's  witnesses  testified  that  he 
did  not  know  where  plaintiff  was 
put  off,  but  that  it  was  at  the  first 
stop,  which  was  usually  at  the  junc- 
tion, and  another  testified  that  he 
thought  that  plaintiff  was  put  off 
at  the  first  stop,  that  the  train  stop- 
ped at  the  junction,  but  that  he  saw 
no  lights,  which  was  his  only  reason 
for  thinking  that  plaintiff  was  not 
ejected  at  the  junction,  and  two 
other  witnesses  testified  that  plain- 
tiff was  put  off  at  a  street  corner 
some  blocks  from  the  junction,  and 
that  he  came  to  the  place  where 
they  were  standing  near  by  and 
spoke  to  them,  the  evidence  was  suf- 
ficient to  make  the  place  where  plain- 
tiff was  put  off  a  disputed  question 
for  the  jury.  Gaukler  v.  Detroit, 
etc.,  R.  Co.,  130  Mich.  666.  90  NW 
660. 

[c]  Reasonableness  of  time  of  go- 
ing to  station*— Where  the  evidence 
is  conflicting  as  to  what  was  a  rea- 
sonable time  before  a  train  was  due 
to  go  to  the  station  for  the  purpose 
of  boarding  it,  the  question  of 
whether  plaintiff  went  there  more 
than  a  reasonable  time  before  the 
train  was  due  was  for  the  jury. 
Louisville,  etc.,  R.  Co.  v.  Kay,  8  Ala. 
A.  662,  62  S  1014. 

[d]  Parent   and    child,— Whether 


the  expulsion  of  a  father  would 
amount  to  expulsion  of  minor  chil- 
dren who  were  traveling  with  him, 
or  whether  the  expulsion  of  the 
children  would  amount  to  that  of 
the  father,  depends  on  the  circum- 
stances and  the  necessity  for  protec- 
tion, and  is  a  question  for  the  jury. 
Forrest'  v.  Greenville,  etc.,  R.  Co.,  102 
S.  C.  64,  86  SB  198. 

34.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Perkins,  144  Ala.  326,  29  S  305. 

Ark. — Hager  v.  St.  Louis,  etc.,  R. 
Co.,  117  Ark.  311.  174  SW  566. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  621.  79  NE  287, 
114  AmSR  352  [aff  126  111.  A  204]. 

Md. — Maryland,  etc.,  R.  Co.  ▼. 
Tucker,  115  Md.  43,  80  A  688. 

N.  J. — Bottstein  v.  Erie  R.  Co.,  84 
N.  J.  L.  404,  87  A  94. 

Oh. — Ellsworth  v.  Pennsylvania 
Co.,  25  Oh.  Cir.  Ct.  797. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  66  A  846,  12  LRANS 
359. 

S.  C. — Daniels  v.  Florida,  etc.,  R. 
Co..  62  S.  C.  1,  39  SB  762:  Iseman 
v.  South  Carolina,  etc.,  R.  Co.,  62  S. 
C.  566,  30  SB  488. 

Tex. — Texas  Midland  R  Co.  v.  Ger- 
aldon,  64  Tex.  Civ.  A.  71,  117  SW 
1004. 

88.  Brenner  v.  Jonesboro,  etc.,  R. 
Co.,  82  Ark.  128,  100  SW  893,  118 
AmSR  66,  9  LRANS  1060,  12  AnnCas 
489;  RIstine  v.  Blocker,  16  Colo.  A. 
224,  61  P  486;  Sniese  v.  Brie  R.  Co.. 
71  N.  J.  L.  90,  58  A  116;  Hanley  v. 
Brooklyn  Heights  R.  Co.,  110  App. 
Dlv.  429,  96  NTS  249;  Foley  v.  Metro- 
politan St.  R  Co.,  80  App.  Div.  262, 
80  NYS  249. 

[a]  Humiliation. — Where,  in  an 
action  for  the  ejection  of  a  passen- 
ger, he  testified  that  he  was  willing 
to  get  off  the  train,  and  that  he  in- 
tended so  to  do  after  the  conductor 
refused  his  fare,  and  that  he  was 
going  to  be  put  off  in  order  that  he 
might  bring  an  action,  it  was  proper 
not  to  submit  to  the  jury  the  issue 
of  humiliation.  Brenner  v.  Jonesboro, 
etc.,  R.  Co.,  82  Ark.  128.  100  SW  893, 
118  AmSR  66,  9  LRANS  1060,  12 
AnnCas  489. 

86.  Shular  v.  St.  Louis,  etc.,  R. 
Co.,  92  Mo.  339.  2  SW  310.  And  see 
cases  supra  note  85. 

fa]  Payment  of  far*. — Where  the 
undisputed  facts  show  that  plaintiff 
had  not  paid  his  fare,  a  demurrer  to 
the  evidence  will  be  sustained.  Shu- 
lar v.  St.  Louis,  etc.,  R.  Co.,  92  Mo. 
339,  2  SW  810. 

37.  Louisville,  etc.,  R.  Co.  v.  Daw- 
son, 11  Ala.  A  621,  66  S  906;  Roberts 
v.  Smith,  6  Ariz.  368,  62  P  1120. 

38.  Ala. — Wldener  v.  Alabama 
Great  Southern  R.  Co.,  69  S  658. 

Mass. — Hogner  v.  Boston  El. 
Co.,  198  Mass.  260.  84  NE  464 
LRANS  960. 

Mo. — Powell  v.  St.  Louis,  etc,  R. 
Co.,  229  Mo.  246,  129  SW  963;  Lind- 
say v.  St.  Louis,  etc.,  R.  Co.,  (A.) 
178  SW  276;  Short  v.  St.  Louis,, etc., 
R.  Co.,  150  Mo.  A.  369.  130  SW  488; 
Beck  v.  Qulncy,  etc.,  R.  Co.,  129  Mo. 
A.  7,  108  SW  132. 

Nebr. — Fremont,  etc..  R.  Co.  v. 
Root,   49   Nebr.    900,   69   NW  397. 

S.  C. — Martin  v.  Southern  R.  Co., 
51  S.  C.  150,  28-  SB  303. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Brown,  (Civ.  A.)  166  SW  61»:  Texas 
Midland  R.  Co.  v.  Geraldon,  54  Tex. 
Civ.  A.  71,  117  SW  1004. 

[a]      BeasonsDleness    of    explsas- 


Applicationa  of  roles.  Subject  to  these  rules  it 
is  ordinarily  a  question  of  fact  for  the  jury  under 
the  circumstances  of  the  particular  case  as  to 
whether  the  person  ejected  was  a  passenger  or  a 
trespasser,™  or  whether  he  was  given  a  reasonable 
opportunity  to  procure  a  ticket,  or  within  which 
to  produce  his  ticket  or  to  pay  his  fare.40  It  is  also 
ordinarily  a  question  for  the  jury  as  to  whether 
the  employee  in  effecting  the  ejection  was  acting 
within  the  scope  of  his  employment,41  or  was  guilty 

tlon»— Where  a  dispute  arises  as  to 
the  right  to  ride  on  the  ticket  pre- 
sented, the  conductor  not  having 
heeded  the  explanations  given,  or 
investigated  them,  but  ejected  the 
passenger,  the  reasonableness  of  tbe 
explanations  is  for  the  jury.  Doug- 
las v.  Southern  R.  Co.,  98  S.  C.  346, 
82  SE  439;  McKeown  v.  Southern  R. 
Co..  98  S.  C.  338,  82  SB  437. 

39.  Reed  v.  Great  Northern  R. 
Co,.  76  Minn.  163,  78  NW  974;  Rivers 
v.  Kansas  City,  etc.,  R.  Co.,  86  Misa. 
671,   38  S  S08. 

[a]  Illustration.— Where  plaintiff 
reached  the  station  fifteen  mfnutei 
before  the  train  started,  and  the 
train  was  then  at  the  station,  and 
the  agent  of  the  railroad  was  on  the 

?latform  engaged  in  receiving; 
reight  from  It,  and  plaintiff  applied 
to  the  agent  for  the  necessary  per- 
mit to  ride  on  the  freight  train,  and 
was  told  that  he  could  have  one  a* 
soon  as  the  agent  had  time  to  nuke 
it  out,  but  none  was  furnished,  and, 
after  waiting  until  Just  as  the  train 
was  moving,  plaintiff  stepped  on 
board,  and  the  testimony  of  the 
agent  as  to  whether  he  had  time  to 
issue  the.  permit  was  evasive, 
whether  a  reasonable  opportunity  to 
obtain  a  permit  was  accorded  plain- 
tiff was  for  the  jury.  Reed  v.  Great 
Northern  R.  Co.,  76  Minn.  163.  78  NW 
974. 

40.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough.  52  Fla.  425,  42  S  706: 
Huba  v.  Schenectady  R.  Co..  86  App. 
Dlv.  199.  83  NTS  157;  Cincinnati,  etc.. 
R.  Co:  v.  Skillman,  39  Oh.  St.  444: 
International,  etc.,  R.  Co.  v.  Wilkes. 
68  Tex.  617,  5  SW  491,  2  AmSR  515; 
Texas,  etc.,  R.  Co.  v.  Bond,  62  Tex. 
442. 

41.  Lake  Shore,  etc.,  R.  Co.  v.  Pe- 
terson, 144  Ind.  214,  42  NB  480.  41 
NE  1;  Whlteaker  v.  Chicago,  etc  R 
Co.,  262  Mo.  438,  160  SW  1009  (kick- 
ing passenger  off  train);  McDonald 
v.  St.  Louis,  etc.  R  Co.,  165  Mo.  A. 
75,  146  SW  83:  Fremont,  etc.  R.  Co. 
v.  Root,  49  Nebr.  900,  69  NW  397; 
Barry  v.  Union  R.  Co.,  105  App.  Div. 
520,   94   NTS   449,    462. 

[a]  BJeotion  of  trespasser*— In 
an  action  for  injuries  sustained  in 
being  ejected  from  a  moving  street 
car,  where"  it  appeared  that  plaintiff 
boarded  the  car  to  sell  papers  with- 
out the  Intention  of  becoming  a  pas- 
senger, and  was  ejected  by  the  mo- 
torman  who  lunged  for  him  the 
moment  he  discovered  him,  without 
inquiring  whether  he  was  a  passen- 
ger, or  ordering  him  inside  or  off.  it 
was  a  question  of  fact  for  the  Jury 
whether  the  motorman.  was  acting 
within  the  scope  of  his  authority; 
and  if  he  was  not  defendant  was  not 
liable.  Barry  v.  Union  R  Co..  105 
App.  Div.  620.  624,  94  NTS  449  (where 
the   court   said:      "In   the  case  of  a 

fiassenger  willfully  or  maliciously 
njured  by  a  conductor  or  trainman 
having  some  duty  to  perform  con- 
cerning the  transportation  of  the 
passenger  I  understand  that  it  is  no 
longer  necessary  to  submit  the  ques- 
tion to  the  Jury  as  to  whether  the 
employe  was  acting  within  the  scope 
of  his  employment,  but  that,  on  ac- 
count of  the  contract  duty  of  safe 
transportation  and  protection  not 
only  from  the  assaults  of  the  car- 
rier's own  employes  but  from  the 
assaults  of  others,  the  carrier  Is 
liable  as  matter  of  law.  This  is  the 
rule  that  was  applied  by  the  learned 
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of  negligence,42  as  whether  he  used  more  force  than 
was  necessary,4*  or  whether  the  place  of  ejection 
was  a  proper  or  an  improper  one,  such  as  whether 
it  was  at  or  near  a  dwelling  house,  as  required  by 
statute;45  or  whether  under  the  circumstances  an 
ejection  from  a  moving  car  or  train  was  negligent  ;48 
or  whether  the  employee's  conduct  was  malicious, 


willful,  or  wanton,  so  as  to  entitle  the  passenger 
to  exemplary  damages;47  or  whether  the  wrongful 
ejection  was  the  proximate  cause  of  the  passenger's 
injuries.48  Contributory  negligence  on  the  part  of 
the  person  ejected  is  also  ordinarily  a  question  for 
the  jury.49 

[J 1226]    b.  Instructions.    The  general  rules  gov- 


trial  justice  In  the  case  at  bar,  but 
It  Is  manifest  that  it  was  not  ap- 
plicable unless  the  plaintiff  was  a 
passenger"). 

[b]  "Where  two  inferences  may 
be  Inwi  from  the  facts  and  ciroum- 
stanees,  one  that  the  servant  acting 
within  the  scope  of  his  employment, 
that  Is,  pursuant  to  an  express  or 
Implied  duty  of  removing  trespass- 
ers and  moved  to  action  by  a  sense 
of  that  duty,  and  the  other  that  the 
servant,  actuated  by  a  purpose  and 
object  of  his  own,  uninfluenced  by 
any  desire  to  serve  his  master  and 
using  his  position  and  authority.  If 
at  all,  as  a  mere  form  or  pretext. 
Inflicts  a  willful  or  malicious  Injury 
upon  the  trespasser,  the  question  be- 
comes one  of  fact  and  must  be  sub- 
mitted to  the  Jury  with  Instructions 
that  in  the  former  instance  the  mas- 
ter Is  liable  for  all  damages  even 
though  the  servant  exceeds  his  au- 
thority, departs  from  his  Instruc- 
tions or  reckessly  Inflicts  unneces- 
sary Injuries,  and  In  the  latter  he  is 
not  liable  at  all."  Barry  v.  Union 
R.  Co..  105  App.  Dlv.  620,  524,  94 
NTS  449. 

[c]  Whan  question  of  law. — 
"Where  the  Inference  that  he  was 
not  acting  for  the  master  within  the 

!;eneral  scope  of  his  authority  Is  not 
ustlfled.  It  becomes  a  question  of 
aw,  and  so,  likewise,  when  there  is 
no  room  for  an  Inference  that  he 
was  pursuing  an  independent  purpose 
of  his  own,  the  master  would  be  lia- 
ble as  matter  of  law."  Barry  v. 
Union  R  Co.,  105  App.  Dlv.  520,  625. 
94   NTS  449. 

[d]  A  special  finding*  as  to  the 
•xlffteno*  of  a  role  of  the  company 
relating  to  the  duties  of  brakemen  is 
the  statement  of  a  fact  on  which 
the  court  could  determine  as  a  ques- 
tion of  law  whether  .authority  had 
been  given  a  brakeman  to  eject  tres- 
passers on  the'  train,  arfd  such  de- 
termination does  not  infringe  any 
prerogative  of  the  Jury-  and  in  such 
case,  if  the  finding  had  been  that  the 
brakeman  had  or  had  not  authority 
to  eject  trespassers,  such  finding 
would  have  stated  the  limit  of  the 
issue  both  as  a  question  of  fact  and 
one  of  law  and  would  be  objection- 
able. Lake  Shore,  etc.,  R.  Co.  v. 
Peterson,  144  Ind.  .214,  42  NE  480, 
43  NE  1. 

48.  U.  S. — Donovan  v.  Greenfield, 
etc.,  R  Co..  183  Fed.  528,  106  CCA 
72. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  108  Ala.  62,  19  S  51,  31  LRA 
372 

da. — Atlantic  Coast  Line  R.  Co.  v. 
Barton,  14  Ga.  A.  160,  80  SE  630. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ash- 
ley. 169  Ky.  330,  183  SW  921,  LRA 
I916E   763. 

N.  J. — McCoy  v.  Millvllle  Tract. 
Co.,  83  N.  J.  L.  508,  85  A  358. 

N.  T. — Buckley  v.  Hudson  Valley 
R.   Co.,  212  N.  T.   440,  106   NE  121.. 

Pa. — Tilburg  v.  Northern  Cent.  R. 
Co.,  217  Pa.  618,  66  A  846,  12  LRANS 
369. 

"Wash. — Backlund  v.  Puget  Sound 
Tract.,  etc.,  Co.,  86  Wash.  267,  150 
P  3. 

[a]  Where  a  person  boards  a 
train.  In  an  Intoxicated  oondltton  and 
the  conductor  ejects  him.  it  Is  a 
question  of  fact  for  the  determina- 
tion of  the  jury  whether  the  con- 
ductor had  regard  to  the  preserva- 
tion of  life  and  the  prevention  of 
great  bodily  harm.  Louisville,  etc., 
R.  Co.  v.  Johnson,  108  Ala.  62.  19  S 
51,  81  LRA  372;  Johnson  v.  Louis- 
ville, etc.,  R.  Co.,  104  Ala.  241,  16  S 
75,  63  AmSR  39;  Atlantic  Coast  Line 
R.  Co.  v.  Barton,  14  Ga.  A.  160.  80 
SE    530;    McCoy   v.    Millvllle   Tract. 


I  Co..  83  N.  J.  L.  508,  85  A  358  (hold- 
ing that,  where  the  proofs  would 
have  Justified  findings  that  decedent, 
when  ejected  from  defendant's  trol- 
ley car,  was  so  drunk  as  to  be  unable 
to  stand  without  assistance,  and  that 
he  was  put  off  in  the  nighttime, 
where  the  snow  was  banked  on  either 
side  twenty  yards  from  a  shelter 
shed,  the  question  whether  reason- 
able care  was  exercised  Is  for  the 
Jury);  Guy  v.  New  Tork,  etc.,  R.  Co., 
30  Hun  (N.  T.)  399. 

[b]  Removing  to  another  oarv— 
That  passengers  occasionally  walk 
about  cars  does  not  affect  the  rule 
that  care  must  be  exercised  in  re- 
quiring them  to  move  from  one  car 
to  another,  but  it  is  a  question  of 
fact  In  each  case  whether  such  care 
was  exercised.  Louisville,  etc.,  R. 
Co.  v.  Ashley,  169  Ky.  330,  183  SW 
921,    LRA1916E   763. 

43.  Wlllard  v.  St.  Paul  City  R. 
Co.,  116  Minn.  183,  133  NW  465; 
Glover  v.  Atchison,  etc.,  R.  Co..  129 
Mo.  A.  663,  108  SW  106;  Bottstaln  v. 
Erie  R.  Co..  84  N.  J.  L.  404,  87  A 
94;  Virginia,  etc.,  R.  Co.  v.  Hill,  106 
Va.   729,   54   SE  872.  6  LRANS  899. 

44.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bagley,  173  Ala.  611,  55  S  894; 
Louisville,  etc..  R.  Co.  v.  Johnson, 
108  Ala.  62,  19  S  51,  31  LRA  372. 

111. — Illinois  Cent.  R.  Co.  v.  Lati- 
mer, 128  111.  163,  21  NE  7;  Chicago, 
etc.,  R.  Co.  v.  Boger.  1  111.  A.  472. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Wright, 

68  Ind.  686,  34  AmR  277;  Jefferson- 
vllle  R.  Co.  v.  Rogers,  28  Ind.  1,  92 
AmD  276. 

Iowa. — Brown  v.  Chicago,  etc.,  R. 
Co.,  51  Iowa  235,  1  NW  487. 

Miss. — Jackson  v.  Alabama,  etc., 
R.  Co..  76  Miss.  703,  25  S  353. 

Oh. — New  Tork,  etc..  R  Co.  v.  Will- 
ing, 24  Oh.  Cir.  Ct.  474. 

Pa. — Lake  Shore,  etc.,  R.  Co.  v. 
Rosensweig,  113  Pa.  619,  6  A  546; 
Light  v.  Harrisburg.  etc..  Electric 
R.  Co.,  4  Pa.  Super.  427,  40  WklyNC 
852. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Green, 
(Civ.  A.)   141  SW  341. 

[aj  Thus,  (1)  the  safe  character 
of  the  place  at  which  a  passenger 
was  ejected  at  night  is  for  the  jury, 
where  plaintiff  testifies  that  on  leav- 
ing the  car  she  was  compelled  to 
wade  through  mud  and  weeds,  and 
the  evidence  for  defendant  tends  to 
show  that  there  were  sidewalks  in 
the  vicinity  which  she  could  have 
used.  Light  v.  Harrisburg,  etc.. 
Electric  R.  Co.,  4  Pa.  Super.  427,  40 
WklyNC  352.  (2)  Whether  a  rail- 
road company  is  liable  for  ejecting  a 
female,  passenger  who  cannot  pay 
fare,  on  a  dark,  rainy  night,  at  a 
point  in  a  swamp  several  miles  from 
a  station  where  shelter  could  be  ob- 
tained, should  be  left  to  the  jury. 
Jackson  v.  Alabama,  etc.,  R.  Co.,  76 
Miss.  703,  25  S  363. 

45.  Loomis  v.  Jewett.  35  Hun  (N. 
T.)    318. 

48.  Ga. — Savannah,  etc..  R.  Co.  v. 
Godkln.  104  Ga.  665,  30  SE  378,  69 
AmSR  187. 

111. — Chicago  City  R.  Co.  v.  O'Don- 
nell.  109  111.  A.  616   [aff  207  111.  478, 

69  NE  882]. 

Kan. — Union  Pac.  R.  Co.  v.  Mitch- 
ell. 66  Kan.  324.  43  P  244. 

Mass. — Murphy  v.  Union  R.  Co., 
118  Mass.  228. 

Oh. — Healey  v.  City  Pass.  R.  Co., 
28  Oh.  St.  23. 

47.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Kay,  8  Ala.  A.  662,  62  S  1014. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker,  115  Md.  43.  80  A  688. 

Mo. — Short  v.  St.  Louis,  etc..  R. 
Co..  150  Mo.  A.  369.  130  SW  488; 
White  v.  Metropolitan  St.  R.  Co..  182 


Mo.  A.  339,  112  SW  278;  Glover  v. 
Atchison,  etc.,  R.  Co.,  129  Mo.  A.  563, 
108  SW  105:  Randell  v.  Chicago,  etc., 
R.  Co.,  102  Mo.  A.  342,  76  SW  493. 

N.  C. — Parrott  v.  Atlantic,  etc.,  R 
Co„   140  N.  C.   546,   53   SE  432. 

S.  C. — Adams  v.  Southern  R.  Co., 
103  S.  C.  327.  87  SE  1007,  LRA1916D 
1183;  Norman  v.  Southern  R.  Co.,  65 
S.  C.  617,  44  SE  83,  96  AmSR  809; 
Oriffln  v.  Southern  R.  Co.,  65  S.  C. 
122,  43  SE  446. 

Tex. — Denison,  etc.,  R  Co.,  v. 
Randell,  29  Tex.  Civ.  A.  460.  69  SW 
1018. 

Wash. — Mills  v.  Seattle,  etc.,  R. 
Co..  60  Wash.  10,  96  P  620,  19 
LRANS   704. 

[a]  Thus  (1),  where  plaintiff 
testified  that  on  his  tendering  the 
fare,  after  having  first  refuses  to 
pay  It,  the  conductor  said  that  it 
was  too  late,  and  that  he  had  been 
waiting  for  an  opportunity  to  expel 
plaintiff  from  the  train,  and  the  con- 
ductor testified  that  he  had  trouble 
with  plaintiff  before  about  fares,  and 
was  a  "little  sore"  at  plaintiff,  and 
there  was  evidence  that  the  con- 
ductor, after  refusing  to  accept 
plaintiff's  tender  of  fare,  threw  him 
violently  off  the  train  at  a  place 
distant  from  a  residence  or  station, 
the  question  of  malice  on  the  part 
of  the  conductor  was  for  the  jury. 
Beck  v.  Quincy,  etc.,  R.  Co.,  129  Mo. 
A  7,  108  SW  132.  (2)  Where,  in 
an  action  for  ejection  of  a  passen- 
ger from  a  street  car  for  alleged 
nonpayment  of  fare,  plaintiff's  evi- 
dence showed  that  although  he 
offered  no  resistance  to  being  ejected 
from  the  car  except  by  catching  hold 
of  the  hand  rail  to  prevent  himself 
from  being  thrown  off,  and  that  the 
conductor  used  excessive  force, 
struck  plaintiff,  and  stamped  on  his 
feet,  it  was  proper  to  submit  the 
question  of  punitive  damages  to  the 
Jury.  Madigan  v.  St.  Louis  Transit 
Co.,  117  Mo.  A.  118,  92  SW  316.  (3) 
Where,  in  an  action  for  wrongful 
assault  In  ejecting  a  passenger  from 
a  street  car  for  nonpayment  of  fare, 
it  appeared  that  the  conductor  was 
notified  by  plaintiff  and  his  com- 
panion that  he  had  paid  his  fare, 
but  the  conductor,  notwithstanding 
this  fact,  made  an  unnecessary  as- 
sault on  plaintiff,  striking  him  several 
times  in  the  face,  and  causing 
blood  to  flow  from  his  nose,  ana 
bruising  and  scratching  his  face,  and 
that  defendant  ratified  the  acts  of 
the  conductor,  the  evidence  justified 
the  submission  of  plaintiff's  right  to 
recover  exemplary  damages  to  the 
jury.  Denison,  etc.,  R.  Co.  v.  Ran- 
dell, 29  Tex.  Civ.  A  460,  69  SW 
1013. 

[bl  The  tue  of  abusive  language 
In  ejecting  a  prospective  passenger 
from  a  station  tends  to  show  such 
circumstances  of  aggravation  as  to 
warrant  the  submission  to  the  jury 
of  the  question  of  punitive  damages. 
Louisville,  etc.,  R.  Co.  v.  Kay,  8  Ala. 
A.   662,  62  S  1014. 

48.  Great  Northern  R.  Co.  v. 
Bruyere,  114  Fed.  540.  61  CCA  674; 
Drew  v.  Wabash  R.  Co.,  129  Mo.  A. 
469,  107  SW  478;  Chicago,  etc.,  R 
Co.  v.  Splrk,  61  Nebr.  167,  70  NW 
926. 

49.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bagley,  173  Ala.  611,  55  S 
894. 

Cal. — Clare  v.  Northwestern  Pac. 
R.    Co..    21    Cal.    A    214,    131    P    323. 

Ind'. — Indianapolis  St.  R.  Co.  v. 
Hockett     161    Ind.    196,    67    NE    106. 

Md. — Maryland,  etc.,  R.  Co.  v. 
Tucker.  116  Md.  43.  80  A  688. 

Mo. — Drew  v.  Wabash  R.  Co.,  129 
Mo.    A.    469,    107    SW    478. 
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erning  instructions  in  civil  cases  apply  to  instruc- 
tions in  an  action  for  a  wrongful  or  improper  ejec- 

Nebr. — Splrk  v.  Chicago,  etc.,  R. 
Co.,  67  Nebr.  5K,  78  NW  272. 

Pa. — Tllburg  v.  Northern  Cent.  R. 
Co.,  221  Pa.  246,  70  A  723;  Tilburs 
v.  Northern  Cent  R.  Co.,  217  Pa. 
618,  66  A  846,  12  LRANS  S59; 
Huckel  v.  Pittsburgh,  etc.,  R.  Co., 
162  Pa.  294.  26  A  639;  Malone  v. 
Pittsburgh,  etc.,  R.  Co.,  152  Pa.  890, 
26  A  638. 

S.  C. — Levan  v.  Atlantic  Coast 
Line  R.  Co.,  86  S.  C.  514,  68  SE 
770. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Rather, 
3  Tex.  Civ.  A.  72.  21  SW  Ml. 

[a]  Whether  on  right  train  or 
ear. — (1)  Whether  passengers  who 
were  ejected  from  a  railroad  train 
exercised  the  required  care  to  ascer- 
tain whether  they  were  on  the 
right  train,  or  in  the  proper  car  of 
the  train,  to  reach  their  destination 
Is  generally  a  question  of  fact. 
Spirfc  v.  Chicago,  etc.,  R.  Co.,  67 
Nebr.  665,  78  NW  272;  Gulf,  etc., 
R.  Co.  v.  Rather,  3  Tex.  Civ.  A.  72, 
21  SW  951.  (2)  It  Is  a  question  of 
fact  whether  due  diligence  in  the 
effort  to  get  on  the  right  train  re- 
quired the  passenger  to  examine  his 
ticket,  although  If  he  had  examined 
it,  and  it  bad  shown  on  its  face,  and 
he  had  discovered  therefrom,  that  it 
was  by  a  route  different  from  that 
asked  for,  good  faith  would  have  re- 

aulred  him  to  report  the  mistake  to 
le  ticket  agent  and  to  have  the  mis- 
take corrected.  Levan  v.  Atlantic 
Coast  Line  R.  Co.,  86  S.  C*  614,  68 
SB  770. 

[b]  Alighting  from  moving  oar, — 
Whether  it  was  safe  for  a  boy  to 
alight  from  a  car  at  the  command 
of  the  conductor  while  It  was  run- 
ning at  a  speed  of  some  four  or  Ave 
miles  an  hour  is  a  question  of  fact 
for  the  jury.  Indianapolis  St.  R.  Co. 
v.  Hockett.  161  Ind.  196.  67  NE  106. 

[c]  Directed  verdict  refused. — In 
a  passenger's  action  for  personal  In- 
juries by  being  ejected,  a  prayer 
requested  by  defendant  for  a  directed 
verdict,  based  on  the  theory  that 
plaintiff  directly  contributed  to  his 
Injury  by  his  intoxication,  is  prop- 
erly refused,  where  there  is  some 
evidence  that  plaintiff  was  not  In- 
toxicated. Maryland,  etc.  R.  Co.  v. 
Tucker,  115  Md.  +8,  80  A  688. 

BO.  See  generally  Trial  [38  Cyc 
15941. 

[a]  After  verdict. — Where  a  pas- 
senger riding  on  a  street  car  on  a 
transfer  ticket  given  him  by  the 
agent  of  the  company  at  the  place 
where  the  lines  intersect  each  other 
is  ejected  from  the  car  on  the  ground 
that  his  ticket  entitled  him  to  ride 
only  on  the  other  line.  In  an  action 
to  recover  damages  for  the  ejec- 
tion, an  Instruction  that,  if  the  agent 
of  the  company  had  made  a  mis- 
take In  giving  him  the  wrong  ticket, 
he  was  entitled  to  damages,  and  If 
the  agent  had  willfully  given  him 
the  wrong  ticket  and  ejected  him, 
he  was  entitled  to  vindictive  dam- 
ages, but  that,  if  the  jury  believe 
plaintiff  did  not  get  off  the  line  of 
cars  as  related  by  him,  but  came 
from  another  line,  and  received  the 
transfer  ticket  without  objection,  and 
undertook  to  ride  on  the  line  that  it 
did  not  call  for,  he  was  not  entitled 
to  recover,  will  not  be  held  errone- 
ous, after  a  verdict  for  defendant, 
when  there  is  evidence  to  support 
such  verdict.  Carpenter  v.  Washing- 
ton, etc.,  R.  Co..  121  U.  S.  474,  7 
SCt  1002,  30  L.  ed.  1016. 

51.  U.  S. — Texas,  etc,  R.  Co.  v. 
Difenbach.  167   Fed.  39.   92  CCA  601. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Williams.  100  Ark.  366,  140  SW  141; 
St.  Louis,  etc.,  R.  Co.  v.  Hudson.  95 
Ark.   606,   130   SW   534. 

111. — Chicago  Cons.  Tract  Co.  v. 
Mahoney,   230   111.    562,   82   NE   868. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Tuggle.  161   Ky.  409.   162  SW  270. 

Md. — Maryland,  etc.,  R.  Co.  v.  Tuc- 


tion.80    Thus  the  court  should  correctly  state  the  law 
applicable  to  the  facts  of  the  case,"   in  definite 


ker.  116  Md.  43.  80  A  688. 

Mass. — Marshall  v.  Boston,  etc.,  R. 
Co.,  145  Mass.  164,  13  NE  384. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Wil- 
liams, 87   Miss.   344,  39  S  489. 

Mo. — Bolles  v.  Kansas  City  South- 
ern R.  Co..  134  Mo.  A.  696,  116  SW 
459;  Crogmund  v.  Metropolitan  'St. 
R.   Co.,   122   Mo.  A.   154.   98  SW   1091. 

Nev. — Forrester  v.  Southern  Pac 
Co.,  36  Nev.  247,  184  P  768,  136  P 
706,  48  LRANS  1. 

S.  C. — Williams  v.  Atlantic  Coast 
Line  R.  Co.,  99  S.  C.  397,  83  8E 
604;  Levan  v.  Atlantic  Coast  Line 
R.  Co.,   86  S.  C.   514,   68  SE  770. 

Tex.— Galveston,  etc.,  R.  Co.  v. 
Short.  (Civ.  A.)  163  SW  601:  Ft. 
Worth,  etc.,  R.  Co.  v.  Orlbble,  46 
Tex.  Civ.  A.  78.  102  SW  157. 

W.  Va. — Frank  v.  Monongahela  Val- 
ley Tract.  Co.,  75  W.  Va.  384,  83  SE 
1009. 

And  see  cases  Infra  this  note, 

[a]  Instructions  held  proper. — (1) 
An  instruction,  in  an  action  against 
a  carrier  for  an  assault  by  Its  con- 
ductor on  a  passenger  which  au- 
thorizes a  verdict  for  the  passenger 
on  finding  that  he,  while  pursuing 
his  journey,  "was  set  upon  by  the 
conductor  and  insulted  and  violently 
handled  or  was  wrongfully  ejected 
from,  the  train  on  which  he  had  a 
right  to  be,"  is  not  open  to  the 
objection  that  It  does  not  charge  that 
the  action  of  the  conductor  must 
have  been  wrongful  or  unprovoked, 
the  words  "set  upon"  necessarily  im- 
plying an  unwarranted  attack,  and  the 
word  "Insult"  conveying  the  Idea  of 
affronts  by  profane  or  obscene  words, 
and  the  words  "violently  handled"  In- 
dicating the  result  of  the  physiclal 
assault.  Yazoo,  etc.,  R.  Co.  v.  Wil- 
liams, 87  Miss.  344,  39  S  489.  (2)  An 
instruction  that,  if  defendant's  serv- 
ants ejected  plaintiff;  and  In  doing  so, 
or  immediately  thereafter,  wrongfully 
assaulted  him,  defendant  was  liable, 
was  correct  as  requiring  the  assault 
to  have  been  commenced  during  the 
process  of  ejection.  McDonald  v.  St 
Louls.etc,  R.  Co.,  166  Mo.  A.  76. 
146  SW  83.  (8)  In  an  action  to  re- 
cover damages  for  the  wrongful 
ejection  of  a  sick  passenger  who  nad 
a  ticket,  an  instruction  that  a  com- 
mon carrier  of  passengers  must 
exercise  the  highest  practicable 
degree  of  care  is  proper.  Forrester 
v.  Southern  Pac.  Co.,  36  Nev.  247, 
134  P  753,  186  P  706,  48  LRANS  1. 

[b]  Instructions  held  erroneous. — 
(1)  As  to  putting  off  a  lame  passen- 
ger carried  past  nls  destination.  St. 
Louis,  etc.,  R.  Co.  v.  Williams,  100 
Ark.  356.  140  SW  141.  (2)  As  to  the 
degree  of  care,  etc.,  required  in  eject- 
ing passengers  nnd  protecting  them 
from  violence.  Maryland,  etc.,  R.  Co. 
V.  Tucker.  116  Md.  43,  80  A  688.  (3) 
As  to  requiring  a  passenger  to  ex- 
amine his  ticket.  Levan  v.  Atlantic 
Coast  Line  R.  Co..  86  S.  C.  514,  68 
SE  770.  (4)  The  word  "humane,"  in 
an  instruction  that  it  was  the  duty 
of  the  conductor  to  "exercise  such 
care  to  avoid  unnecessary  Injuries  to 
plaintiff's  feelings  and  person"  as 
a  "humane  person  of  ordinary  pru- 
dence would  use,"  etc.,  should  have 
been  excluded  as  unnecessary,  and 
suggestive  of  a  somewhat  new,  and 
probably  higher,  standard  of  liability 
than  that  recognized  by  law.  Ft. 
Worth,  etc.,  R.  Co.  v.  Peterson,  24 
Tex.  Civ.  A.  548.  60  SW  275.  (5) 
Special  Instructions  that  If  plaintiff 
paid  to  be  carried,  knowing  it  was 
against  the  rules  for  the  freight 
train  on  which  he  was  riding  to 
carry  persons  situated  as  he  was, 
then  defendant  was  not  liable  for 
any  willful  assault  made  by  the 
brakeman  were  properly  refused,  as 
they  placed  plaintiff  beyond  the  pro- 
tection of  the  law,  regardless  of 
whether  the  brakeman  was  acting  in 
the  master's  Interests  or  in  the  scope 
of  his  duties,  and  they  also  assumed 


fraud  and  collusion  between  plain- 
tiff and  the  brakeman  to  defraud  de- 
fendant. Texas,  etc.,  R.  Co.  v.  Black. 
23  Tex.  Civ.  A.  119,  57  SW  330.  (() 
Under  G-a.  Civ.  Code  (1895)  |  2296. 
and  Pen.  Code  {  902,  as  construed 
by  the  Georgia  supreme  court  to  au- 
thorize ejecting  a  passenger  when 
he  is  so  drunk  as  to  be  likely  to  vio- 
late the  common  decencies  of  life, 
an  Instruction  that  the  mere  fact 
that  plaintiff  wad  Intoxicated  would 
not  authorize  ejecting  him,  unless  he 
was  guilty  of  some  misbehavior  or 
had  violated  some  law  of  the  state, 
was  erroneous.  Magill  v.  Seaboard 
Air  Line  R.  Co.,  84  S.  C.  416.  66  BE 
561.  (7)  In  an  action  for  wrongful 
ejection,  defended  on  the  ground 
that,  plaintiff's  ticket  calling  for  a 
shorter  route,  defendant  could  not 
under  the  Interstate  Commerce  Act 
transport  him  the  longer  route  on 
the  ticket,  It  was  error  to  instruct 
that  the  jury  could  consider  the  fact 
that  on  other  occasions  plaintiff  had 
been  transported  over  the  same  route 
by  a  like  ticket.  Ltgon  v.  St.  Louis, 
etc.,  R.  Co.,  184  Mo.  A.  187, 168  SW  647. 

[c]  A  obarge,  based  on  SB  assumed 
■tat*  of  facts,  that  a  passenger  could 
recover  for  being  ejected  from  a 
train,  unless  the  jury  should  find  him 
guilty  of  such  misconduct  as  to  Jus- 
tify his  ejection,  is  defective  in  not 
Informing  the  jury  as  to  what  the 
facts  were  which  would  constitute 
such  misconduct.  Baltimore,  etc.,  R. 
Co.   v.   Kirby,   88   Md.   409,   41   A  777. 

[d]  An.  to  damages. — It  was  error 
to  Instruct  that,  if  the  jury  found 
for  plaintiff,  an  injured  passenger, 
they  should  find  for  him  any  sum 
which  the  Jury  believed  he  was  en- 
titled to,  not  exceeding  two  thou- 
sand dollars;  but  in  such  case  the 
Jury  should  have  been  told  that  he 
was  entitled  to  such  damages  as 
would  reasonably  compensate  him 
for  the  mental  and  physical  pain 
and  suffering  that  he  endured,  if  any, 
by  reason  of  the  negligent  and 
wrongful  acts  of  defendant's  agents 
and  servants.  Chesapeake,  etc.,  R. 
Co.  v.  Crank,  128  Ky.  329,  108  SW 
276,  32  KyL   1-202,   16   LRANS   197. 

[e]  As  te  recovery  of  exemplary 
damages. — (1)  Instructions  that,  al- 
though plaintiff  failed  or  refused  to 

?lve  the  conductor  a  transfer  or  cash 
are,  the  carrier  could  not  wantonly 
or  maliciously  injure  her,  or  use 
force  not  reasonably  necessary  in 
ejecting  her,  that  she  could  recover 
if  the  conductor  ejected  or  attempted 
to  eject  her,  and  used  more  force 
than  was  reasonably  necessary,  and 
thereby  wantonly  and  maliciously  in- 
jured and  humiliated  her,  as  charged. 
and  that  if  the  conductor  without 
provocation  assaulted  and  Injured 
her,  as  charged,  and  such  assault 
was  malicious,  aggravated,  and  wan- 
ton, and  resulted  in  physiclal  injury 
to  plaintiff  without  her  fault,  and.  If 
Justice  and  the  public  good  required 
It,  the  jury  could  allow  exemplary 
damages,  plainly  told  the  Jury  that 
malice,  or  such  -wanton  recklessness 
as  amounted  to  malice,  must  b» 
proved  before  exemplary  damages 
could  be  awarded.  Chicago  Cons. 
Tract.  Co.  v.  Mahoney.  230  111.  t«. 
82  NE  868.  (2)  In  an  action  against 
a  street  railroad  company  for  ejec- 
tion from  a  car  with  unnecessary 
force,  an  instruction  that.  If  defend- 
ant's agent  was  inspired  to  use  ex- 
cessive force  by  actjal  malice  or  ill 
will,  the  jury  might  allow  punitive 
damages  is  too  favorable  to  de- 
fendant, as  plaintiff  Is  also  entitled 
to  punitive  damages  if  he  was  reck- 
lessly or  wantonly  thrown  from  the 
car.  Lexington  R.  Co.  v.  O'Brien,  J4 
SW  1170,  27  KyL  836. 

[f]  Am  to  dnty  to  protect  pw- 
•engem.— An  Instruction  that  It  was 
the  duty  of  the  railroad  to  protect 
its  passengers  from  rude,  boisterous, 
or  unseemly  conduct  on  the  part  or 
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and  explicit  terms."    Such  instructions,  of  course, 
should  be  applicable  to  the  particular  facts  which 


are  admitted  or  which  the  evidence  tends  to  prove,58 
and-  should   not  be  confusing  or  misleading,54  or 


other  passengers,  and  from  annoy- 
ance by  profane,  obscene,  or  vulgar 
language,  and  that  if,  at  the  time 
defendant's  conductor  compelled 
plaintiff  to  leave  the  car,  plaintiff 
was  rude,  or  was  using  profane  or 
vulgar  language  in  the  presence  of 
other  passengers,  the  conductors  did 
no  more  than  he  was  authorised  to 
do,  sufficiently  Informed  the  jury  of 
defendant's  duty  to  protect  its  pas- 
sengers, and  of  the  right  of  the  con- 
ductor to  enforce  such  protection. 
Williams  v.  St.  Louis,  etc.,  R.  Co., 
119  Mo.  A.   663,   96   SW  207. 

59.  Dobbins  v.  Little  Rock  R..  etc., 
Co.,  79  Ark.  85,  96  SW  794,  9  AnnCas 
84;  Purvis  v.  Atlanta  Northern  R. 
Co.,  136  Ga.  852,  72  SB  343. 

[a]  >jnblgnons — In  an  instruction 
in  an  action  for  the  election  of  a  pas- 
senger that,  if  plaintiff  was  hurt  at 
substantially  the  place  he  says  he 
was  hurt,  he  can  recover,  but  If  he 
was  hurt  at  substantially  a  different 
location  from  that  clamed  by  him  he 
cannot  recover,  the  word  claimed" 
is  ambiguous,  aa  it  may  have  re- 
ferred to  the  allegations  of  the  peti- 
tion or  simply  to  the  testimony  of 
plaintiff,  and  in  any  case  the  evidence 
to  warrant  the  chasge  should  tend  to 
show  such  a  substantial  difference  in 
location  as  to  make  a  different  trans- 
action or  substantially  to  vary  the 
law  or  defense  applicable  to  the  place 
where  the  injury  occurred  from  that 
which  would  have  been  applicable  to 
the  place  alleged.  Purvis  v.  Atlanta 
Northern  R.  Co.,  136  Ga.  852,  72  SE 
343. 

63.  Louisville,  etc.,  S.  Co.  v.  Ogles, 
142  Ga.  720,  83  SB  681;  Purvis  v.  At- 
lanta Northern  R.  Co.,  136  Ga.  862, 
72  SE  343;  Ferguson  v.  Missouri  Pac. 
R.  Co..  (Mo.)  177  SW  616;  Dennis  v. 
Columbia  Electric  St.  R.,  etc.,  Co., 
93  6,  C.  295,  76  SE  711.  And  see  cases 
infra  thts  note. 

[a]  Instructions  held  proper  as  be- 
ing applicable  to  the  evidence.  (1) 
Atlantic  Coast  Line  R.  Co.  v.  Thomas, 
14  Ga.  A.  619,  82  SE  299:  Illinois 
Cent.  R.  Co.  v.  Black.122  111.  A.  439; 
Texas,  etc.,  R  Co.  v.  Terns,  (Tex.  Civ. 
A)  77  SW  230.  (2)  Where  the  de- 
Tense  was  that  the  coin  tendered  as 
fare  was  so  worn  that  the  conductor 
could  not  determine  It  legal  tender, 
and  the  conductor,  as  a  witness,  while 
■denying  that 'the  coin  exhibited  In 
evidence  was  the  same  that  was  of- 
fered for  plaintiff's  fare,  testified  that 
the  coin  so  exhibited  was  a  good, 
visibly  lettered  coin,  the  court  was 
justified  In  charging  on  the  assump- 
tion that  the  coin  Introduced  was 
of  legal  tender  quality.  Mobile  St. 
R.  Co.  v.  Watters,  136  Ala.  227,  33  S 
42.  (3)  Where  there  was  evidence 
that  in  ejecting  plaintiff,  the  conduc- 
tor used  insulting  language,  and  was 
"very  impolite  and  gruff,"  there  was 
no  error  in  charging  the  law  of  vin- 
dictive damages.  Atlanta  Cons.  St. 
R.  Co.  V.  Keeny.  99  Ga.  266,  26  SE 
629,  33  LRA  824.  (4)  Evidence  that 
a  road  officer  of  a  street  railroad 
company  threatened  a  passenger  with 
the  controller  handle  of  the  car,  and 
that  the  passenger  was  forcibly  re- 
moved from  a  seat  near  the  front  of 
the  car  to  the  back  platform,  was 
sufficient  to  justify  an  Instruction  as 
to  the  company's  liability  if  its  serv- 
ants threatened  and  put  plaintiff  in 
peril  of  his  life,  and  of  great  bodily 
harm,  and  compelled  him  to  leave  the 
car.  Carmody  v.  St.  Louis  Transit 
Co.,  122  Mo.  A.  338,  99  SW  495.  (52 
Evidence  that  plaintiff  was  jerked  off 
the  car  was  sufficient  to  Justiry  an 
Instruction  authorizing  damages  for 
physical  suffering.  Choctaw,  etc.,  R. 
Co.  v.  Hill,  110  Tenn.  396,  76  SW  963. 
(6)  Where  there  is  evidence  that  de- 
fendant's brakeman  pushed  plaintiff 
from  the  steps  of  the  train  on  which 
he  was  a  trespasser,  while  it  was 
going  at  a  speed  of  from  twelve  to 
twenty  miles  an  hour,  showing  un- 
necessary acts,  which  would  not  have 
been  performed  by  a  reasonable  and 


8  rodent  person,  an  instruction  de- 
nlng  "negligence"  is  pertinent. 
Klenfc  v.  Oregon  Short  Line  R  Co., 
27  Utah  428,  76  P  214. 

[b]  Instructions  held  erroneous  as 
not  applicable  to  the  evidence.  (1) 
Louisville,  etc.,  R  Co.  v.  Perkins, 
144  Ala.  326,  39  S  305:  Louis- 
ville, etc..  R.  Co.  v.  Penlck,  8  Ala. 
A.  658,  62  S  986;  Purvis  v.  Atlanta 
Northern  R  Co..  136  Ga.  862,  72  SE 
343;  Louisville,  etc.,  R.  Co.  v.  Board, 
80  SW  218,  2*  KyL  2180;  Texas  Mid- 
land R.  Co.  v.  Geraldon,  54  Tex.  Civ. 
A  71,  117  SW  1004;  St.  Louis,  etc., 
R.  Co.  v.  McAnellia,  (Tex.  Civ.  A) 
110  SW  936.  (2)  In  an  action  against 
a  carrier  for  an  assault  committed 
on  plaintiff  by  a  conductor,  an  in- 
struction as  to  the  conductor's  right 
to  eject  plaintiff  on  his  refusal  to 
pay  fare  was  pcoperly  refused  where 
there  was  no  evidence  of  an  ejection. 
Braly  v.  Fresno  City  R.  Co.,  9  Cal. 
A.  417,  99  P  400.  (3)  An  Instruction 
asked  by  defendant  presenting  the 
theory  that  the  conductor  acted  in 
self-defense,  which  was  so  drawn  as 
to  lead  the  jury  to  believe  that  the 
conductor  could  use  any  amount  of 
force,  even  to  the  extent  of  causing 
death,  if  there  were  reasonable 
grounds  for  believing  that  there  was 
danger  of  his  receiving  bodily  in- 
Jury,  however  slight,  from  the  resist- 
ance of  the  passenger,  was  properly 
refused,  where  the  only  evidence  to 
support  such  instruction  was  that, 
when  the  passenger  attempted  to  get 
back  on  the  car,  he  appeared  to  have 
his  hand  behind  him.  Devine  v.  Chi- 
cago City  R.  Co.,  237  111.  278,  86  NE 
689.  (4)  An  Instruction  that  the  face 
of  a  ticket  Is  conclusive  between  the 
train  agent  and  a  passenger  is  not 
applicable  to  the  evidence,  where  a 
passenger  had  a  ticket  which  was 
sufficient  to  entitle  him  to  transpor- 
tation, although  defective.  Forrester 
v.  Southern  Pac.  Co.,  36  Nev.  247,  134 
P  763.  136  P  705,  48  LRANS  I.  (6) 
Where  there  was  evidence  that  plain- 
tiff was  Injured  by  being  thrown  from 
a  car  by  the  conductor,  and  no  evi- 
dence that  the  conductor  was  at  any 
time  not  engaged  in  the  running  and 
management  of  the  car,  the  giving  of 
a  charge  that  if  the  conductor  threw 
plaintiff  from  the  car,  but  the  act 
was  done  willfully  and  maliciously, 
and  not  in  the  management  and  run- 
ning of  the  car,  defendant  would  not 
be  liable,  was  prejudicial  error. 
Schwartzman  v.  Brooklyn  Heights  R. 
Co.,  84  App.  Dlv.  608,  82  NYS  890. 
(6)  The  submission,  as  a  distinct 
ground  of  damages,  of  the  matter  of 
a  passenger  being  ejected  in  a  "harsh 
and  unreasonable?'  manner,  is  unwar- 
ranted where  the  evidence  is  that  she 
refused  to  leave  the  car,  and  was 
led  from  her  seat  to  the  door,  and 
falls  to  show  that  the  manner  in 
which  this  was  done  was  unusual  or 
harsh.  Missouri,  etc.,  R.  Co.  v.' Rich- 
ardson,   (Tex.  Civ.  A.}   131   SW  1139. 

[c]  Am  to  ratification;  exemplary 
damages*-  A  master  1s  liable  to  the 
extent  ~of  compensatory  damages  for 
the  unlawful  act  of  his  agent  com- 
mitted in  the  course  of  his  employ- 
ment, whether  ratified  or  not,  and, 
in  an  action  against  a  carrier  for  the 
wrongful  ejection  of  plaintiff  from 
its  train,  a  charge  intended  to  in- 
form the  jury  as  to  what  constituted 
evidence  tending  to  show  a  ratifica- 
tion by  defendant  of  its  conductor's 
act,  with  a  view  to  its  consequent 
liability,  should  not  be  given,  unless 
there  is  evidence  warranting  an  in- 
struction on  exemplary  damages. 
Norfolk,  etc.,  R  Co.  v.  Neely,  91  Va. 
539,  22  SE  367. 

64.     See  cases  infra  this  note. 

[a]  Instructions  held  misleading. — 
(1)  Little  Rock  R.,  etc..  Co.  v.  Bracy, 
111  Ark.  613,  165  SW  450;  Little  Rock 
R.,  etc.,  Electric  Co.  v.  Dobbins,  78 
Ark.  553,  95  SW  788;  Louisvilie,  etc., 
R.  Co.  v.  Tilleson,  137  Ga.  669,  73  SE 
839;  Wabash  R.  Co.  v.  Kingsley,  177 
111.    668,    62    NB    931    [rev    78    111.    A. 


236]:  Illinois  Cent.  R.  Co.  v.  Black, 
122  111.  A.  439;  Louisville,  etc.,  R.  Co. 
v.  Fowler,  123  Ky.  450,  96  SW  568, 
29  KyL  905;  Louisville,  etc.,  R.  Co. 
v.  Kimbrough,  115  Ky.  512,  74  SW 
229,  24  KyL  2409;  Coleman  v.  New 
York,  etc,  R.  Co.,  10«  Mass.  160: 
Sorenson  v.  Lincoln  Tract.  Co.,  94 
Nebr.  91,  142  NW  702;  Galveston, 
etc.,  R.  Co.  v.  Short,  (Tex.  Civ.  A.) 
163  SW  601.  (2)  A  charge.  In  an 
action  for  injuries  to  a  passenger  re- 
quired to  disembark  from  the  train 
because  of  the  insufficiency  of  her 
ticket  and  her  refusal  to  pay  fare, 
that,  if  the  jury  were  not  reasonably 
satisfied  that  the  conductor  knew  of 
the  passenger's  infirmity  and  the 
peril  attending  her  leaving  the  train 
at  the  time  and  place,  the  carrier 
was  not  liable  for  injuries  sustained 
in  alighting,  was  properly  refused 
because  misleading.  Central  of 
Georgia  R.  Co.  v.  Bagley,  173  Ala. 
611,  56  S  894.  (3)  A  request  to  charge 
that  the  conductor  of  a  railroad  train 
is  a  police  officer  whose  duty  it  is 
to  keep  order  on  the  train  and  to 
eject  all  persons  who  use  obscene  or 
abusive  language  in  the  presence  and 
hearing  of  passengers  Is  misleading 
because  of  its  omission  of  the  quali- 
fication that  the  conductor  may  use 
only  such  force  as  may  be  necessary 
to  accomplish  the  removal,  as  pro- 
vided by  statute.  Nashville,  etc.,  R. 
Co.  v.  Moore,  148  Ala.  63,  41  S  984. 
(4)  Where,  in  an  action  for  forcible 
ejection  of  a  person  from  a  freight 
train,  it  appeared  that  such  ejection 
was  the  act  of  the  conductor  and 
brakeman,  and  that  plaintiff  was  in- 
jured in  being  willfully  compelled 
to  get  off  the  train  while  moving 
from  twelve  to  fifteen  miles  an  hour, 
an  instruction  that,  if  the  Jury  be- 
lieved that  plaintiff  was  forcibly  and 
willfully  thrown  from  the  cars,  they 
should  not  find  defendant  guilty  un- 
less they  believed  that  the  servants 
were  acting  within  the  scope  of  their 
employment,  was  unwarranted  and 
misleading,  since  the  conductor  and 
brakeman,  under  such  circumstances, 
in  ejecting  passengers  from  the  train, 
were  acting  within  the  scope  of  their 
authority  as  a  matter  of  law.  Sand- 
ers v.  Illinois  Cent.  R.  Co.,  90  111. 
A.  682.  (5)  Where,  In  an  action  for 
Injuries  to  a  passenger  ejected  from 
a  street  car,  the  court  charged  that 
if  plaintiff  boarded  the  car  for  the 
purpose  of  riding  as  a  passenger  and 
tendered  his  fare  which  the  conduc- 
tor without  excuse  refused  to  re- 
ceive, and  wantonly  ejected  plaintiff 
from  the  car,  the  verdict  should  be 
for  him,  and  that,  If  he  was  on  the 
car  for  the  purpose  of  selling  news- 
papers, the  verdict  should  be  for  de- 
fendant, unless  the  injury  was  caused 
wantonly,  etc.,  an  oral  instruction 
that  the  court  had  refused  instruc- 
tions prepared  by  plaintiff,  and  had 
given  in  lieu  of  them  its  own  in- 
structions which  were  read,  and 
stating  that  at  the  instance  of  the 
parties  It  had  granted  prayers  which 
were  read,  thai  the  object  of  the  in- 
structions was  to  present  the 
theories  of  the  case,  and  that.  If  the 
story  told  by  plaintiff  was  believed, 
a  verdict  was  authorized  in  his 
favor,  while,  if  defendant's  story 
was  believed,  the  verdict  should  be 
for  It,  was  erroneous  as  misleading 
the  Jury  to  the  prejudice  of  plaintiff 
Rosenkovitz  v.  United  R..  etc.,  Co., 
108  Md.  306,  70  A  108.  (6)  In  an 
action  against  a  carrier  for  assault 
while  ejecting  plaintiff  from  a  train, 
an  instruction  that  defendant  was 
liable.  If  its  servants  assaulted  plain- 
tiff at  or  Immediately  after  he  left 
the  train,  was  misleading  as  author- 
izing a  recovery  for  assault  not  com- 
menced while  the  servants  were  act- 
ing within  the  scope  of  their  em- 
ployment. McDonald  v.  St.  Louis, 
etc,  R.  Co.,  165  Mo.  A.  75,  146  SW 
83.  (7)  In  an  action  against  a  rail- 
road company  for  the  death  of  a 
drunken   man   run  over  after  being 
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abstract,"5  or  conflicting,  inconsistent,  or  contradic- 
tory.6* To  be  sufficient,  an  instruction  should  be 
complete  in  itself,  but  instructions  are  to  be  con- 
sidered as  a  whole,  and  the  fact  that  one  portion 
considered  separately  might  be  open  to  objection 
does  not  constitute  error,  if  the  charge  is  correct  in 
its  entirety.57  An  instruction  which  covers  the  case 
generally  is  ordinarily  sufficient  in  the  absence  of  a 


request  for  further  instructions  in  detail.5"  It  is 
error  to  refuse  a  proper  request  for  an  instruction 
'  not  sufficiently  covered  by  other  charges  as  given;8* 
but  such  request  need  not  ordinarily  be  given  in 
its  exact  language;  it  is  sufficient  if  it  is  modified 
and  is  covered  in  substance  by  the  instruction  as 
given;*0  and  it  is  not  error  to  refuse  a  requested  in- 
struction on  matters  already  sufficiently  covered  by 


ejected  from  a  train,  a  charge  to 
find  for  plaintiff,  if  the  death  "was 
caused  by,  or  was  a  natural  and 
probable  consequence  of,  his  being 
ejected  by  the  conductor  in  such  con- 
dition," is  erroneous  In  not  limiting* 
the    liability    to    the    "natural    and 

frobable  consequences"  of  the  ejec- 
lon.  St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams. (Tex.  Civ.  A.)  37  SW  992. 
(8)  An  instruction  that  if  the  Jury 
found  for  plaintiff,  and  that  if  his 
ejection  was  willful  and  malicious 
they  might  give  exemplary  damages 
was  erroneous,  as  permitting  an 
award  of  exemplary  damages  regard- 
less of  whether  or  not  defendant  was 
guilty  of  the  wrong  committed  by  its 
servant  by  directing,  participating 
in.  or  subsequently  approving  if. 
Wells  v.  Boston,  etc.,  R.  Co.,  82  Vt. 
108,  71  A  1103,  137  AmSR  987.  (9) 
An  instruction  limiting  the  right  of 
a  conductor  to  eject  a  passenger  to 
the  necessity  of  self-defense  is  mis- 
leading. Frank  v.  Monongahela  Val- 
ley Tract  Co.,  75  W.  Va.  364,  83  SE 
1009. 

[b]  Instructions  bald  not  mislead- 
ing^—(1)  Maryland,  etc.,  R.  Co.  v. 
Tucker,  11*  Md.  43,  80  A  888;  Jones 
v.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  157  SW  213  (as  to  Identification 
of  purchaser  of  ticket);  Southern 
Kansas  R.  Co.  v.  Wallace,  (Tex.  Civ. 
A.)  152  SW  873  (as  to  contributory 
negligence);  Atchison,  etc..  R.  Co.  v. 
Cuniffe,  (Tex.  Civ.  A.)  57  SW  892. 
(2)  An  instruction  that  if  the  con- 
ductor ejected  plaintiff,  and  used 
more  force  than  was  reasonably 
necessary,  and  "thereby"  wantonly 
and  maliciously  injured  and  humili- 
ated her,  as  charged,  the  jury  should 
find  for  her,  was  not  objectionable  as 
declaring  the  use  of  more  than  rea- 
sonably necessary  force  to  be  of  it- 
self a  wanton  and  malicious  Injury 
and  humiliation.  Chicago  Cons. 
Tract.  Co.  v.  Mahoney,  230  111.  562, 
82  NE  868.  (3)  An  instruction  tell- 
ing the  Jury  to  find  for  plaintiff,  if 
they  believed  that  his  intestate  was 
on  defendant's  train  in  such  a  state 
of  intoxication  as  to  render  him  in- 
capable of  caring  for  himself,  and 
defendant's  servants,  knowing  such 
condition,  negligently  ejected  him  at 
a  place  and  under  such  circumstances 
as  necessarily  or  probably  to  endan- 
ger his  life  by  passing  trains,  does 
not  require  the  jury  to  believe.  In 
order  to  find  for  plaintiff,  that  his 
intestate  was  put  off  by  force,  as 
the  word  "ejected"  does  not  imply 
the  use  of  force.  Bohannon  v.  South- 
ern R.  Co.,  112  Ky.  106.  66  SW  169, 
23  KyL  1390.  (4)  An  instruction 
that  a  railroad  company  transporting 
passengers  was  required  to  use  the 
highest  degree  of  care  for  their 
safety,  and  was  bound  not  to  cause 
mental  anguish,  humiliation,  or 
shame  to  a  passenger,  as  well  as  to 
care  for  his  physical  safety,  was  not 
objectionable  as  misleading  and  cal- 
culated to  cause  the  jury  to  believe 
that,  although  defendants  conductor 
had  a  right  to  eject  plaintiff's  wife 
from  the  train  in  question.  In  doing 
so  he  must  not  have  caused  her  to 
suffer  humiliation  or  shame,  even 
though  the  act  of  removing  her 
would  necessarily  cause  humiliation 
and  shame.  Missouri,  etc.,  R.  Co.  v. 
Morgan.    (Tex.   Civ.  A.)    138  SW  216. 

66.  Southern  R.  Co.  v.  Wlldman. 
119  Ala.  666,  24  S  764;  Little  Rock 
R.,  etc.,  Co.  v.  Dobbins,  78  Ark.  553, 
95  SW  788. 

[a]  Illustration.— In  the  absence 
of  evidence  that  a  carrier  exercised 


diligence  or  care  In  employing  a 
brakeman  who  threw  a  passenger  off 
a  train,  an  instruction  that,  if  the 
carrier  believed  the  brakeman  a  fit 
person,  the  jury  might  consider  that 
fact  In  mitigation  of  damages  is  ab- 
stract. Southern  R.  Co.  v.  Wlldman, 
119  Ala.  566,  24  S  764. 

56.  Maryland,  etc.,  R.  Co.  v.  Tuck- 
er, 115  Md.  43.  80  A  688;  Beck  v. 
QuJncy.  etc.,  R.  Co..  129  Mo.  A.  7,  108 
SW  132;  International,  etc.,  R.  Co.  v. 
Hood,  66  Tex.  Civ.  A.  334,  118  SW 
1119. 

[a]  Instructions  held  not  conflict- 
ing*— (1)  An  Instruction,  in  a  passen- 
ger's action  for  personal  injuries  by 
being  ejected,  that,  if  defendant's 
agents  struck  and  beat  plaintiff  as 
alleged  in  plaintiff's  declaration,"  the 
Jury  should  consider  physical  and 
mental  suffering  in  allowing  dam- 
ages, did  not,  by  using  the  quoted 
phrase,  conflict  with  a  previous  part 
of  the  Instruction  that  the  finding 
should  be  based  on  all  the  evidence 
in  the  case,  and  was  not  misleading. 
Maryland,  etc.,  R.  Co.  v.  Tucker,  115 
Md.  43,  80  A  688.  (2)  An  Instruc- 
tion that,  if  plaintiff  offered  to  pay 
his  fard  after  he  had  refused  to  pay, 
and  the  conductor  had  signaled  the 
train  to  stop  to  remove  plaintiff,  a 
subsequent  offer  to  pay  fare  did  not 
entitle  plaintiff  to  be  carried  on  the 
train,  was  not  in  conflict  with  a  charge 
which  made  the  right  of  plaintiff  to 
continue  on  the  train  after  he  had 
failed  to  pay  his  fare  when  first  de- 
manded to  depend  on  his  subsequent 
tender  of  fare,  an  offer  to  pay  fare, 
not  accompanied  by  a  tender  of  the 
money,  being  Insufficient  to  put  the 
conductor  in  the  wrong  In  going  on 
with  the  expulsion.  Beck  v.  Qulncy, 
etc.,  R.  Co.,  129  Mo.  A  7,  108  SW  132. 

57.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  426,  42  S  706; 
Chicago  Cons.  Tract.  Co.  v.  Mahoney, 
230  111  562,  82  NE  868:  Gulf,  etc.,  R. 
Co.  v.  Bunn.  41  Tex.  Civ.  A.  503,  96 
SW  640;  Atchison,  etc.,  R.  Co.  v. 
Cuniffe,  (Tex.  Civ.  A.)   57  SW  692. 

[a]  Illustrations^— (1)  An  in- 
struction that  if  the  passenger,  after 
he  left  the  train,  told  the  conductor 
he  could  get  the  money  if  he  would 
allow  htm  to  get  back  on  the  train, 
but '  the  conductor  refused  to  allow 
him  to  reenter  the  train  and  pay  his 
fare,  the  passenger  might  recover 
damages,  was  not  erroneous,  when 
construed  in  connection  with  a 
charge  that,  if  the  passenger,  when 
told  that  his  ticket  was  not  valid, 
made  no  offer  to  pay  his  fare  or  re- 
quest for  time  to  get  the  money  with 
which  to  pay  it,  lie  became  a  tres- 
passer, and  defendant  had  a  right  to 
eject  him  from  the  train.  Gulf,  etc., 
R.  Co.  v.  Bunn,  41  Tex.  Civ.  A.  60S, 
96  SW  640.  (2)  Where  the  court  re- 
stricted the  damages  to  mental  suf- 
fering, there  being  evidence  that 
plaintiff  was  rudely  ejected,  there 
was  no  error  In  Instructing  the  jury 
in  a  special  charge  that  they  might 
look  to  all  the  surroundings  in  de- 
termining the  amount  of  damages. 
Atchison,  etc.,  R.  Co.  v.  Cuniffe, 
(Tex.   Civ.    A)    67   SW   692. 

Errors  In  Instructions  cured  "by 
giving  other  Instructions  see  gener- 
ally Trial    [38  Cyc  1782]. 

58.  Warfleld  v.  Louisville,  etc.,  R. 
Co.,  104  Tenn.  74,  55  SW  304.  78  Am 
SR  911. 

[a]  Illustration. — Where,  in  an 
action  by  a  girl  fifteen  years  old  and 
her  niece  seven  years  old  for  a 
wrongful  ejection  from  a  train,  there 
was  evidence  that  the  aunt  had  ten- 


dered insufficient  fare  for  the  niece, 
an  instruction  to  find  for  the  rail- 
road company  if  the  younger  child 
was  in  the  elder's  charge  and  control, 
and  the  latter  failed  to  pay  the  for- 
mer's fare.  Is  sufficient,  without  a 
more  specific  statement  as  to  the 
meaning  of  "charge  and  control." 
In  the  absence  of  a  request  for  more 
specific  Instructions.  Warfleld  v. 
Louisville,  etc.,  R.  Co.,  104  Tenn.  74. 
55  SW  304.  78  AmSR  911. 

69.  Maryland,  etc.,  R.  Co.  v. 
Tucker,    115    Md.    43,   80  A    688;  Vir- 

finla,  etc.,  R.  Co.  v.  Hill,  105  Va.  7!9. 
4  SE  872.  6  LRANS  899;  Vassau  v. 
Madison  Electric  R.  Co.,  106  Wis. 
301,  82  NW  162. 

[a]  Illustrations.-— (1)  In  a  pas- 
senger's action  for  personal  Injuries 
by  being  ejected  after  he  had  refused 
to  leave  the  car  platform,  where  the 
undisputed  evidence  showed  that  all 
passengers  were  'given  a  reasonable 
opportunity  to  alight,  it  was  error  to 
refuse  a  requested  instruction  that 
if  all  the  passengers  except  plaintiff 
left  the  car,  and  plaintiff  had  a  rea- 
sonable time  to  get  off  and  failed  so 
to  do,  he  ceased  to  be  &  passenger, 
and  defendant  was  not  under  the 
obligations  of  a  carrier  to  him.  the 
prayer  not  being  defective  for  not 
requiring  that  plaintiff  have  the 
"opportunity"  as  well  as  the  time  to 
get  off.  Maryland,  etc,  R.  Co.  t. 
Tucker,  115  Md.  43,  80  A  688.  (2) 
Where  a  ticket  agent,  by  mistake, 
gave  plaintiff  a  ticket  to  an  inter- 
mediate point,  and  on  his  refusal  to 
pay  fare  beyond  the  intermediate 
point  he  was  ejected  by  the  conduc- 
tor, assisted  by  a  passenger,  and  In 
an  action  for  the  ejection  It  ap- 
peared that  plaintiff  resisted  effort* 
to  eject  him,  and  that  after  be  m 
ejected  he  was  Injured  In  an  alterca- 
tion with  the  passenger,  and  the 
court  Instructed  that  defendant  was 
not  liable  for  any  Injury  resulting 
from  plaintiff's  resistance  unless  It 
used  more  force  than  was  necessary 
to  overcome  it.  It  was  error  to  re- 
fuse requested  instructions  that 
plaintiff  could  not  recover  for  inju- 
ries to  which  his  own  negligence  or 
default  proximately  contributed,  and 
that  the  conductor  committed  no  tort 
or  trespass  if  he  used  no  more  than 
necessary  force,  as  the  instructions 
should  have  distinguished  between 
necessary  force  in  ejecting  plaintiff 
and  the  injuries  after  ejection.  Vir- 
ginia, etc..  R  Co.  v.  Hill.  105  Va.  7IJ. 
64  BE  872.  6  LRANS  899. 

eo.  Ark.— Little  Rock  R.,  etc. 
Electric  Co.  v.  Dobbins,  78  Ark.  6S1. 
92  SW  788. 

111. — Chicago  Cons.  Tract.  Co.  v. 
Mahoney,  230  111.  562,  82  NE  868. 

Mich. — Johnson  v.  Detroit,  etc.,  R. 
Co.,  130   Mich.   453.   90   NW   274. 

Mo. — Carmody  v.  St.  Louis  Tran- 
sit Co.,  122  Mo.  A.  338.  99  SW  495. 

8.  C. — Jordan  v.  Southern  R  Co., , 
100  S.  C.  284.  84   SE  871. 

[a]  ninstratlons. — (1)  Where  de- 
fendant requested  an  instruction 
that,  If  plaintiff  went  on  the  car 
with  the  Intention  of  continuing  a 
previous  controversy  with  the  con- 
ductor, he  did  not  become  a  bona  fide 
passenger  and  could  not  recover 
damages  for  such  ejection,  defendant 
was  not  prejudiced  by  a  modification 
of  the  Instruction  to  the  effect  that. 
If  he  went  on  the  car  with  the  ex- 
pectation of  being  put  off.  he  did  not 
become  a  bona  fide  passenger  and 
could  not  recover  damages  for 
wounded  feelings  and  pain  of  mind 
for   being    ejected.     Little    Rock  R. 


For  later  eases,  developments  and  ohangss  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 
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the  charge  as  given,*1  or  on  immaterial  or  unessen- 
tial matters,83  or  on  matters  not  in  issue;83  nor  is. 
it  error  to  refuse  an  instruction  which  incorrectly 
states  the  law.84  Mere  errors  of  form  or  phrase- 
ology in  instructions,  such  as  are  not  calculated  to 
mislead  the  jury  or  prejudice  the  rights  of  other 
parties,  are  immaterial. 

Invading  province  of  jury.  Issues  of  fact  must 
be  submitted  to  the  jury88  by  instructions  which 
clearly  and  fully  state  and  define  them;87  and  an 
instruction  is  erroneous  which  invades  the  province 
of  the  jury  by  withdrawing  or  excluding  an  issue 
of  fact  from  it,89  as  by  assuming  as  a  matter  of  law 


the  existence  or  nonexistence  of  facts  in  issue;89 
and  under  the  statutes  in  some  jurisdictions,  if  the 
instruction  contains  an  expression  of  opinion  by  the 
court  on  a  controverted  issue,  it  requires  the  grant- 
ing of  a  new  trial.10 

Conformity  to  pleadings  and  issues.  The  instruc- 
tions must  also  conform  and  be  confined  to  the  issues 
made  by  the  pleadings  and  evidence,  and  on  which 
the  case  has  been  tried.71  An  instruction  is  erro- 
neous which  is  not  pertinent  to  the  issues,72  as  where 
it  charges  on  a  theory  not  in  issue,78  or  ignores  or 
omits  to  charge  on  a  material  matter  in  issue;74  but 


etc.,  Electric  Co.  v.  Dobbins,  78  Ark. 
553,  95  SW  788.  (2)  Instructions  re- 
quested by  defendant  to  the  effect 
that.  If  the  passenger  failed  to  pay 
her  fare  or  present  a  transfer  the 
conductor  could  eject  her,  were  prop- 
erly modified  by  the  words  "subject 
to  the  limitation  elsewhere  laid  down 
In  these  Instructions,"  such  limita- 
tions referring;  to  the  carrier's  duty 
not  to  eject  her  recklessly,  etc. 
Chicago  Cons.  Tract.  Co.  v.  Mahoney, 
230  111.  662,  570,  82  NE  868.  (3)  In 
an  action  for  ejection  and  arrest  of  a, 
passenger,  the  modification  of  a  re- 
quested Instruction  that  plaintiff 
must  show  by  a  preponderance  of  the 
evidence  that  the  carrier  had  ex- 
pressly authorized  its  agent  or 
agents  to  cause  the  arrest,  by  add- 
ing the  words  "or  Impliedly  after 
the  word  "expressly,"  was  not  preju- 
dicial to  the  carrier.  Carmody  v.  St. 
Louis  Transit  Co..  122  Mo.  A.  888, 
99  SW  495{ 

61.  Seaboard  Air  Line  R.  Co.  v. 
Scarborough,  52  Fla.  426,  42  S  706. 

ea.  Qulgley  v.  Gulf,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  142  SW  633. 

63.  Gallegly  v.  Kansas  City,  etc., 
R.  Co.,  83  Miss.  171.  36  S  420;  In- 
ternational, etp..  R.  Co.  v.  Hood,  67 
Tex.   Civ.  A.  457.  122  SW  669. 

64.  Atlantic  Coast  Line  R.  Co.  v. 
Thomas,  14  Ga.  A.  619.  82  SE  299; 
Missouri,  etc.,  R.  Co.  v;  Dice,  (Tex. 
Civ.  A.)  168  SW  478;  El  Paso  Elec- 
tric R.  Co.  v.  Alderete,  36  Tex  Civ. 
A.   142,  81   SW  1246. 

68.  Choctaw,  etc^,  R.  Co.  v.  Hill, 
110  Tenn.  396,  75  SW  963. 

[a]  Illustration. — An  instruction 
that,  whenever  the  element  of  malice 
or  oppression,  or  a  reckless  disre- 
gard of  the  rights  of  others,  enters 
Into  a  transaction,  and  when  the  act 
is  done  In  the  strict  line  of  duty  of 
the  conductor,  but  under  a  state  of 
facts  not  Justifying  the  act,  and  in 
a  wrongful  or  perhaps  careless  man- 
ner, the  law  authorizes  exemplary 
damages,  is  not  objectionable  be- 
cause of  the  use  of  the  phrase,  "and 
when  the  act  is  done  In  the  strict 
line  of  duty  of  the  conductor";  and 
the  charge  is  not  erroneous  because 
of  the  use  of  the  expression  "care- 
less manner,"  the  word  "careless" 
being  used  in  the  sense  of  "reckless." 
Choctaw,  etc.,  R.  Co.  v.  Hill,  110 
Tenn.  396,  75  SW  963. 

Harmless  error  In  Instructions  see 
infra  9  1228. 

66.  See  supra  I  1225. 

67.  St.  Louis,  etc^.  R.  Co.  v.  Day, 
86  Ark.  104.  110  SW  220;  Rosenko- 
vltx  v.  United  R.,  etc.,  Co.,  108  Md. 
306.  70  A  108. 

88.  Ala.— Louisville,  etc.,  R.  Co. 
v.    Bizzell.  131  Ala.   429,   30  S   777. 

Mich. — Butler  v.  Detroit,  etc.,  R. 
Co..  138  Mich.  206.  101  NW  232. 

Miss. — Mobile,  etc.,  R.  Co.  v.  Jack- 
son. 92  Miss.  517,  46  S  142. 

S.  C. — Levan  v.  Atlantic  Coast  Line 
R.   Co.,  86  S.  C.   514.  68  SE  770. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rlt- 
ter,  16  Tex.  Civ.  A.  482.  41   SW  753. 

ta]  niustrstlons. — (1)  Punitive 
damages  are  not  recoverable  as  a 
matter  of  right,  but  their  imposition 
is  discretionary  with  the  Jury,  and 
therefore  a  charge  is  properly  re- 
fused as  being  erroneous  which  In- 
structs the  jury  that  plaintiff  in  an 
action  against  a  railroad  company 
for  his  wrongful  ejection  as  a  pas- 


senger would  under  given  circum- 
stances be  entitled  to  recover  puni- 
tive damages.  Louisville,  etc.,  R.  Co. 
v.  Bizzell,  131  Ala.  429.  80  S  777. 
(2)  Where  in  an  action  by  a  passen- 
ger for  ejection  from  defendant's  car 
by  its  motorman  the  severity  of 
plaintiff's  Injuries  Is  contested,  it  Is 
error  for  the  court  to  charge  that 
defendant  does  not  dispute  that 
plaintiff  was  injured  as  alleged,  but 
bases  Its  defense  on  Its  nonliability 
for  the  Injury.  Butler  v.  Detroit, 
etc.,  R.  Co.,  138  Mich.  206,  101  NW 
232.  (3)  In  an  action  against  a  rail- 
road company,  for  the  death  of  a 
drunken  passenger  who  was  drowned 
after  alighting,  it  was  error  to  in- 
struct that  the  jury  should  not  con- 
sider his  drunkenness,  but  should 
view  his  conduct  in  the  same  light 
as  they  would  that  of  a  sober  man  in 
similar  circumstances.  Mobile,  etc., 
R.  Co.  v.  Jackson,  92  Miss.  617,  46 
S  142. 

69.  Nashville,  etc.,  R.  Co.  v. 
Moore,  148  Ala.  63,  41  S  984;  Louis- 
ville, etc.,  R.  Co.  v.  Bizzell,  131  Ala. 
429,  30  S  777;  Illinois  Cent.  R,  Co.  v. 
Davenport,  177  111.  110,  52  NE  266 
[alt  75  111.  A.  579]. 

70.  See   statutory    provisions, 
[a]       In    Georgia    an    instruction, 

"it  is  alleged  that  the  defendant  oom- 

Sany  was  negligent  in  carrying  her 
eyond  the  point  of  her  destination, 
and  In  putting  her  off  at  an  unsuit- 
able place  in  the  woods,  or  putting 
her  off  as  set  out  in  the  declaration, 
and  as  shown  by  the  proof,"  Is  open 
to  the  criticism  that  it  contains  an 
expression  of  opinion  by  the  court' 
on  the  controverted  Issue  In  the  case 
and  therefore  requires  the  granting 
of  a  new  trial.  Louisville,  etc.,  R. 
Co.  v.  Ogles,  142  Ga.  720.  722,  83  SE 
681   (under  Civ.  Code  t  4863). 

71.  Ala. — Birmingham  R.  Light, 
etc.,  Co.  v.  Lee,  163  Ala.  386,  45  S 
164. 

Ga. — Savannah,  etc.,  R.  Co.  v.  God- 
kin,  104  Ga.  655,  30  SE  378,  69  Am 
SR  187. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Prltchard,  37  Ind.  A.  420.  76  NE  1070. 

Ky. — South  Covington.  etC;,  R.  Co. 
v.  Burns,  150  Ky.  348,  150  SW  343. 

Miss. — Gallegly  v.  Kansas  City, 
etc.,  R.  Co.,  83  Miss.  171,  36  S  420. 

Mo. — McQuerry  v.  Metropolitan  St. 
R.  Co.,  117  Mo.  A.  255,  92  SW  912; 
Ickenroth  v.  St.  Louis  Transit  Co.. 
102  Mo.  A  597,  77  SW  162;  Gotwald 
v.  St.  Louis  Transit  Co.,  102  Mo.  A. 
492,  77  SW  125.  ' 

N.  T. — Huba  v.  Schenectady  R.  Co.. 
85  App.  Div.  199.  83  NTS  167.  , 

Tex. — St.  Louis,  etc,  R.  Co.  v.  Mc- 
Anellla,  (Civ.  A.)  110  SW  936. 

Utah. — Slatter  v.  Oregon  Short 
Line  R.  Co..  39  Utah  596,  118  P  831. 

Wash. — Bennett  v.  Seattle  Electric 
Co..  66  Wash.  407,  105  P  826. 

[a]  niustrstlons. — (1)  An  in- 
struction that  in  assessing  damages 
the  Jury  were  authorized  In  their  best 
judgment  to  award  a  fair  and  rea- 
sonable compensation  for  any  physi- 
cal pain  or  mental  suffering  that 
they  might  believe  plaintiff  had  suf- 
fered, and  also  as  a  punishment  to 
defendant,  if  they  believed  such 
damages  should  be  awarded,  was  not 
improper  where  there  was  a  count 
for  willfulness.  Birmingham  R. 
Light,  etc.,  Co.  v.  Lee.  153  Ala.  386. 
45   S   164.      (2)   Where  the  complaint 


in  an  action  for  injuries  sustained 
by  a  passenger  ejected  from  a  street 
car  alleged  -that  plaintiff  was  un- 
lawfully ejected  by  violence,  but  did 
not  aver  that  unnecessary  violence 
was  used,  an  instruction  that  the 
company  had  no  right  to  use  un- 
necessary violence  In  removing  him 
was  erroneous  as  allowing  a  verdict 
for  plaintiff  on  the  ground  that  he 
was  lawfully  ejectedT  but  that  un- 
necessary force  was  used.  Huba  v. 
Schenectady  R.  Co.,  85  App.  Div.  199, 
83  NYS  167. 

[b]  A  charge  on  exemplary  dam- 
ages, where  requested,  Is  proper  In 
an  action  against  the  carrier  for 
assault  and  battery  on  a  passenger 
in  a  street  car  who  is  maliciously 
assaulted  by  the  conductor.  Icken- 
roth v.  St.  Louis  Transit  Co.,  102  Mo. 
A.   597,   77   SW  162. 

[c]  An  Instruction  Inoludlng  shame 
and  humiliation  as  an  element  of 
damages  is  proper,  although  It  is 
not  specifically  pleaded,  or  no  direct 
testimony  on  that  point  is  given. 
Berger  v.  Chicago,  etc.,  R.  Co.,  97 
Mo.  A.  127,  71  SW  102. 

73.  Somerfield  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  718,  84  SW  172; 
Ray  v.  United  Tract.  Co.,  96  App. 
Div.  48,  89  NYS  49. 

73.  Wabash  R  Co.  v.  Kingsley, 
177  111.  668,  62  NE  981  frev  78  111. 
A.  236);  Osteryoung  v.  St.  Louis 
Transit  Co.,  108  Mo.  A.  703.  84  SW 
179;  Ruebsam  v.  St.  Louis  Transit 
Co.,  108  Mo.  A.  487,  83  SW  984. 

[a]  Illustrations. — (1)  Where  the 
declaration  did  not  charge  negligence 
but  alleged  that  plaintiff  was  injured 
by  the  willful  and  wanton  acts  of 
defendant's  servants.  Instructions 
authorizing  a  verdict  for  plaintiff 
"if  the  jury  believe    .     .  defend- 

ant is  guilty  of  the  negligence 
charged  In  the  declaration*'  were 
error.  Wabash  R.  Co.  v.  Kingsley, 
177  111.  668.  52  NE  931  [rev  78  111. 
A  236];  Ruebsam  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A  437,  83  SW  984. 
(2)  Where  a  petition  in  an  action 
against  a  street  railroad  company  al- 
leged that  the  conductor  of  defend- 
ant's car  on  which  plaintiff  was  a. 
passenger  assaulted  plaintiff  and 
ejected  him  from  the  car  and  abused 
him,  calling  him  profane  names  in 
a  loud  voice,  an  instruction  author- 
izing the  jury  to  find  for  plaintiff  If 
the  conductor  cursed  plaintiff  and 
called  him  vile  names  was  erroneous 
as  authorizing  a  recovery  for  mere 
words  unaccompanied  by  physical- 
violence,  which  was  not  counted  on 
as  an  independent  cause  of  action. 
Osteryoung  v.  St.  Louis  Transit  Co., 
108    Mo.   A.    703.   84   SW   179. 

74.  Ala— Mobile  St.  R.  Co.  v. 
Watters,  136  Ala.  227.  33  S  42. 

'Cal  — Clare  v.  Northwestern  Pae. 
R.  Co.,  21  Cal.  A.  214,  131  P  323. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Crank,  128  Ky.  329.  108  SW  276,  32 
KyL   1202,  16   LRANS   197. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616. 

N.  Y. — Bough  v.  Metropolitan  St. 
R.  Co.,  82  App.  Div.  215.  81  NYS  771, 
13  NYAnnCas  56. 

Pa.— Illff  v.  Philadelphia  Rapid 
Transit   Co..   17   Pa.   Dist.    454. 

[a]  Illustrations. — (1)  Ah  instruc- 
tion in  an  action  for  the  wrongful 
ejection  of  a  passenger  that,  if  the 
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it  is  not  error  to  omit  to  charge  on  a  matter  not  in 
issue.'5 

[$  1227]  c.  Verdict  and  Findings.  The  verdict 
and  findings  in  an  action  for  a  wrongful  ejection  are 
governed  by  the  rules  applicable  Jthereto  in  civil 
actions  generally."  The  verdict  or  findings  should 
be  in  accord  with  the  issues  and  the  evidence;" 
and  where  the  verdict  is  contrary  to  the  weight  of 
the  evidence,  the  court  may  grant  a  motion  for  a 
new  trial.7*  A  verdict  for  defendant  under  a  mere 
negligence  count  does  not  in  all  cases  acquit  him 
of  willful  or  wanton  conduct,18  but  where  the  two 


counts  present  identical  issues  of  fact,  the  doctrine 
of  error  without  injury  may  apply.80  A  judgment 
cannot  be  entered  on  findings  which  conflict  with 
each  other  or  with  the  general  verdict.81 

[$  1228]  6.  Appeal  and  Brror.  The  rules  ap- 
plicable to  appeals  in  civil  cases  generally  govern 
questions  of  appeal  and  error  in  an  action  for  a 
wrongful  ejection.8*  Thus  a  verdict  or  judgment 
which  there  is  evidence  to  support  will  not  ordi- 
narily be  disturbed  on  appeal,  and  will  not  be  re- 
versed for  harmless  error,  as  in  the  giving  or  re- 
fusing of  instructions.8* 


IX.  PERFORMANCE  OF  CONTRACT  OR  DUTY  TO  TRANSPORT 


[6,  1229]  A.  In  General.85  Where  a  person  pur- 
chases a  ticket  for  passage  on  a  train  or  car,  the 
company  assumes  the  relation  of  common  carrier 
toward  him,  and  thereby  assumes  to  perform  all  the 
duties  of  such  carrier,  and  it  is  immaterial  so  far 
as  its  liability  for  injuries  is  concerned  whether 


these  duties  arise  by  express  stipulation  or  by  a 
contract  which  necessarily  involves  their  observ- 
ance.87 Unless  performance  is  waived,88  it  is  the 
duty  of  the  carrier  to  transport  a  passenger  accord- 
ing to  the  terms  of  his  contract;89  and  if  it  fails  so 
to  transport  him,  and  is  not  prevented   from  so 


passenger  after  the  ejection  so  con- 
ducted himself  as  to  expose  him- 
self to  overexcitement,  overexertion, 
or  heaf  or  dust,  notwithstanding 
a  prior  warning,  there  could  be  no 
recovery  was  properly  refused  •  for 
Ignoring  the  proper  standard  4>f 
conduct  of  a  reasonably  prudent 
man.  Clare  v.  Northwestern  Pac. 
B,  Co..  21  Cal.  A.  214,  131  P 
323.  (2)  In  an  action  by  a  passenger 
for  injuries  caused  by  falling  or  be- 
ing thrown  from  the  platform  of  a 
car,  where  the  conductor  had  put 
him.  an  Instruction  fixing  the  lia- 
bility of  defendant  regardless  of 
whether  or  not  plaintiff  exercised 
ordinary  care  to  prevent  the  accident 
waa  prejudicial  error.  Chesapeake, 
etc.,  R.  Co.  v.  Crank,  128  Ky.  329, 
108  SW  276,  32  KyL  1202,  16  LRA 
NS  197.  (3)  Where  in  an  action'  for 
ejecting  a  passenger  plaintiff  alleged 
that  the  ejection  was  without  any 
fault  or  negligence  on  his  part, 
which  was  denied  by  the  answer, 
and  proof  of  misconduct  of  plaintiff 
was  Introduced,  It  was  error  to  re- 
fuse to  submit  the  issue  on  the 
ground  that  the  only  defense  alleged 
or  stated  In  defendant's  opening  was 
that  plaintiff  was  not  a  passenger 
at  the  time  of  his  ejection.  Bough 
v.  Metropolitan  St.  R.  Co.,  82  App. 
Div.  216,  81  NTS  771,  13  NYAnnCas 
66. 

Instructions  Ignoring  Issues  and 
evidence  In  actions  see  generally 
Trial  [38  Cyc  1627  et  seq]. 

78.  Illinois  Cent.  R.  Co.  v.  Daven- 
port, 177  111.  110,  62  NE  266  [aff  76 
III.   A.   679]. 

[a]  Illustration*— In  an  action 
for  wrongful  ejection  of  a  passenger 
from  a  freight  train,  and  assault  by 
the  trainmen,  in  which  the  question 
of  the  duty  of  a  passenger  to  comply 
with  the  company's  regulations  in 
entering  a  car  provided  for  pas- 
sengers, and  at  the  door  for  the  use 
of  passengers,  was  not  involved,  it 
was  not  error  to  omit  to  instruct  on 
that,  issue.  Illinois  Cent.  R.  Co.  v. 
Davenport,  177  111.  110.  62  NE  266 
[aff  76  111.  A.  579]. 

Befusal  to  charge  on  matter  not  In 
Issue  see  supra  text  and  note  63. 

78.  See  generally  Trial  [38  Cyc 
1868]. 

77.  Eylenfeldt  v.  United  R.  Co., 
28  Cal.  A.  56,  151  P  293;  Atlantic 
Coast  Line  R.  Co.  v.  Thomas,  14  Qa. 
A  619,  82  SE  299  (verdict  held  sus- 
tained by  the  evidence). 

78.  Louisville,  etc.,  R.  Co.  v. 
Perkins.   144  Ala.   325.  39   S  305. 

79.  Klmbrell  v.  Louisville,  etc., 
R.  Co..  (Ala.)  67  S  586;  Harless  v. 
Southwest  Missouri  Electric  R.  Co., 
123  Mo.  A.  22.  99  SW  793. 

[a]  Construction  of  verdict. — 
wnere  in  an  action  against  a  street 
car  company  for  ejection  of  a  child 
for  failure  to  pay  fare  the  Jury  were 
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required  to  find  that  the  act  was 
willful  and  malicious,  and  that  it 
was  an  act  of  Inhumanity,  in  order 
to  entitle  plaintiff  to  recover,  and 
were  also  charged  that  if  the  act 
was  wanton  and  malicious  It  would 
"justify"  exemplary  damages,  the 
fact  that  the  Jury  did  not  find  exem- 
plary damages  did  not  establish 
that  it  did  not  find  in  support 
of  a  verdict  for  plaintiff  that 
the  conductor's  act  was  malicious 
and  inhuman.  Harless  v.  Southwest 
Missouri  Electric  R.  Co.,  123  Mo.  A. 
22,   99  SW  793. 

80.  Klmbrell  v.  Louisville,  etc., 
R.  Co.,  (Ala.)  67  S  586. 

81.  Loy  v.  Northern  Pac.  R.  Co., 
68  Wash.  33,  122  P  372;  Di  Bene- 
detto v.  Milwaukee  Electric  R.,  etc., 
Co.,  149  Wis.   666,  136  NW  282. 

88.  See  generally  Appeal  and 
Error  3  C.  J.  p  266. 

83.  Illinois  Cent.  R.  Co.  v.  Daven- 
port, 177  111.   110,   52  NE  266    [aff  75 

:.  A.  579]. 

[a]  Relation  of  passenger  and 
carrier*— On  appeal  from  a  judgment 
In  an  action  for  wrongful  ejection  of 
a  passenger,  the  supreme  court  will 
hot  determine  whether  the  evidence 
was  sufficient  to  show  that  the  rela- 
tion of  passenger  and  carrier  existed. 
Illinois  Cent  R.  Co.  v.  Davenport, 
177  111.   110.  52  NE  266  [aff  75  111.  A 

84.  Atlanta  Cons.  St.  R.  Co.  v. 
Keeny,  99  Or.  266.  25  BE  629,  33 
LRA  824;  Missouri,  etc.  R.  Co.  v. 
Lightfoot,  48  Tex.  Civ.  A  ttO,  106 
otc  395 

[a]  illustrations. — (1)  In  an  ac- 
tion by  a  passenger  for  ejection 
from  defendant's  train  because  of 
an  alleged  failure  to  pay  fare, 
although  the  law  relating  to 
the  extraordinary  care  due  by  rail- 
road companies  to  passengers  was 
not  involved,  It  was  not  material  er- 
ror that  the  court  Instructed  in  re- 
gard thereto.  Atlanta  Cons.  St.  R. 
Co.  v.  Keeny,  99  Ga.  266,  25  SE  629, 
33  LRA  824.  (2)  In  an  action 
against  a  railroad  company  for  the 
ejection  of  plaintiff,  a  passenger, 
frflm  defendant's  train,  there  was  no 
reversible  error  In  charging  that.  If 
the  jury  found  for  plaintiff,  they 
were  to  allow  him  such  damages  as 
the  evidence  showed  would  be  a  rea- 
sonable compensation  for  the  ex- 
penses occasioned  by  the  ejection, 
and  in  refusing  to  limit  such  recov- 
ery to  hotel  and  laundry  bills,  where 
It  did  not  appear  that  any  other  item 
of  expense  was  considered  by  the 
jury  or  included  in  their  verdict. 
Missouri,  etc.,  R.  Co.  v.  Lightfoot,  48 
Tex.   Civ.   A   120.    106   SW   396. 

88.    Cross-references : 
By  vessel  see  Shipping  [36  Cyc  331]. 
Liability    of    lessor    of    railroad    for 

breach   of   contract    by    lessee   see 

Railroad    [33    Cyc   407.    707]. 


Statutory  and  municipal  regulations 
of  railroads  as  to  accommodations 
and  train  service  see  Railroads  [11 
Cyc   648   et   seq]. 

88.  El  Paso,  etc,  R.  Co.  v.  Landon, 
68  Tex.  Civ.  A.  397,  124  SW  744. 

Mature  and  effect  of  ticket  gen- 
erally see  supra  I  1117. 

87.  El  Paso,  etc.,  R.  Co.  v.  Landon. 
68  Tex.  Civ.  A.  397.  124  SW  744. 

UaaUlty  for  personal  Injuries  set 
infra  55  1294-1322. 

88.  Taxlcab  Co.  v.  Grant,  3  Ala.  A 
393.  67  S  141. 

[a]  Acts  not  waiver. — Where  de- 
fendant contracted  to  carry  plaintiff 
and  his  companions  In  an  automobile 
from  one  place  to  another,  and  the 
automobile  broke  down,  and  defend- 
ant failed  within  a  reasonable  time 
after  being  Informed  df  the  accident 
to  carry  plaintiff  and  his  companions, 
the  act  of  plaintiff  In  leaving  the 
automobile  and  walking  back  was  not 
a  waiver  of  performance.  Taxlcab 
Co.  v.  Grant,  3  Ala  A.  398,  67  S  l«t 

89.  Ala. — Taxlcab  Co.  v.  Grant,  1 
Ala.  A.  393.  57  S  141. 

Mich. —  Johnson  v.  Michigan  United 
R.  Co..  153  Mich.   66.  116  NW  529. 

Nev. — Burrus  v.  Nevada-CalifornU- 
Oregon  R  Co..  38  Nev.  156,  146  P  9M. 

S.  C. — Beckham  v.  Southern  R.  Co, 
50  S.  C.  26,  27  SE  611. 

Tenn, — De  Glopper  v.  Nashville  R, 
etc..  Co..  123  Tenn.  633.  134  SW  SOS. 
33  LRANS  913. 

Tex. — -Missouri,  etc.,  R.  Co.  v.  Stog- 
ner,  (Civ.  A.)  163  SW  319;  Beaumont, 
etc.,  R.  Co.  v.  Bishop,  (Civ.  A)  1M 
SW  975. 

[a]  Estoppel  of  carrier.  A  car- 
rier is  not  estopped  to  deny  a  pas- 
senger's right  to  transportation  con- 
trary to  the  terms  of  his  contract  by 
reason  of  acts  of  its  conductor  in 
previously  accepting  such  contract 
Johnson  v.  Michigan  United  R.  Co, 
163  Mich.  65.  116  NW  629. 

[b]  Transportation  la  autcouobUtv— 
Where  defendant  contracted  to  carry 
plaintiff  and  his  companions  In  an 
automobile  from  one  place  to  another 
and  return,  and  the  automobile 
broke  down,  and  defendant  could  per- 
form his  contract  only  by  sending 
another  automobile  for  plaintiff  and 
his  companions,  defendant  was  under 
obligation  to  send  out  another  auto- 
mobile. Taxlcab  Co.  v.  Grant,  3  Ala 
A.  393,  67  S  141. 

[c]  Special  train  (1 )  One  con- 
tracting and  paying  for  a  special 
train  is  entitled  to  the  proper  service 
of  the  train,  and  the  carrier  may  not 
without  breaching  the  contract,  more 
the  train  to  another  point  or  attach 
to  it  other  cars.  Burrus  v.  Nevada- 
Calif  ornia-Oretron  R.  Co.,  38  Nev.  154 
145  P  926.  (2)  Where  after  leaving 
a  station  the  conductor  ascertained 
that  at  the  station  there  had  boarded 
the  train  a  full  coach  load  of  ticket 
holding    passengers    more    than  was 
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doing  by  an  act  of  God,  or  of  the  public  enemy,  or 
by  the  passenger's  own  conduct,  there  is  a  breach 
of  contract  for  which  the  earner  is  liable  in  dam- 
ages.*0 But  the  holder  of  a  ticket  has  no  cause  of 
action  against  the  company  for  failing  to  carry 
him  on  his  ticket,  where  he  does  not  demand  so  to 
be-  carried,  but  from  some  cause  voluntarily  pays 
cash  fare  to  the  conductor.91 

Information  to  passengers.  In  the  absence  of  a 
request  therefor,  a  carrier  is  not  bound  voluntarily 
to  give  information  to  a  passenger,92  but  on  request 
it  is  bound  through  its  ticket  agent,  or  other  proper 
agent,  to  give  a  passenger  information  enabling  him 
to  travel  in  comfort  and  safety,9*  and  a  passenger 
has  the  right  to  rely  on  information  given  by  such 
agent  acting  within  the  scope  of  his  employment.94  If 
such  an  agent  wrongfully  refuses  information  to  a 
passenger  on  request,  or  negligently  misinforms  him, 
the  carrier  is  liable  for  the  damages  caused  thereby,95 
but  not  where  such  refusal  is  in  regard  to  matters 
not  within  the  line  of  the  agent's  duties.98      It 


has  also  been  held  that,  where  a  person  purchases  a 
ticket  with  the  intention  of  using  a  certain  train, 
and  the  agent  of  the  company  knows  of  his  purpose 
so  to  do,  it  is  negligence  on  the  latter 's  part  to  fail 
to  inform  the  passenger  of  the  fact  that  the  train 
will  not  stop  at  his  station.97 

Rules  and  regulations.  The  contract  of  carriage, 
however,  is  subject  to  all  reasonable  rules  and  regu- 
lations then  in  foree  for  the  running  of  trains  and 
the  carriage  of  passengers,98  and  a  passenger  ac- 
cepts the  undertaking  of  carriage  with  the  under- 
standing that  he  will  conform  to  such  regulations 
with  respect  to  the  transportation  as  are  appropri- 
ate and  reasonable.89 

[$  1230]  B.  On  Proper  Train  or  Conveyance — 
1.  In  General.  Unless  there  is  a  limitation,  as  to 
the  train  or  car  which  the  purchaser  of  a  ticket 
may  take,1  he  may  assume  that  he  can  take  passage 
on  any  train  or  car  which  under  the  usual  schedules 
of  the  road  carries  passengers  and  stops  at  his  des- 
tination;2 and  in  some  jurisdictions  provision  to  this 


permitted  by  the  contract  between 
the  railroad  company  and  the  char- 
terer of  the  train,  who  at  said  sta- 
tion was  refused  extra  coaches  which 
the  company  was  not  bound  to  fur- 
nish, and  the  train  was  stopped  fur- 
ther on  the  road  and  held  until  the 
charterer  paid  for  the  use  of  a  coach 
there  added,  the  company  was  not 
liable  for  damages.  Beckham  v. 
Southern  R.  Co..  60  S.  C.  25,  27  SE 
611. 

Accommodations  according"  to  con- 
tract see  infra  I  12S7. 

SO.  Smith  v.  St.  Louis,  etc.,  R.  Co.. 
118  Ark.  291,  176  SW  308;  Southern 
R.  Co.  v.  Daughdrlll,  11  Ga.  A.  60S. 
76  SB  925;  Beaumont,  etc.,  R.  Co.  v. 
Bishop,  (Tex.  Civ.  AJ  160  SW  876: 
Leclalre  v.  Tacoma  R„  etc.,  Co.,  62 
Wash.    157,    113    P  268. 

fa]  Excuse  for  breach*— The  fact 
that  a  number  of  persons  board  a 
car  on  which  a  person  Is  a  passenger 
and  demand  free  transportation  which 
the  railroad  company  is  under  no 
obligation  to  give  them,  and  that  the 
company's  employees  are  unable  to 
eject  them  because  of  their  number, 
does  not  excuse  a  breach  of  the  con- 
tract of  carriage  between  the  com- 
pany and  such  passenger.  Leclalre  v. 
Tacoma  R.,  etc,  Co.,  62  Wash.  157, 
US  P  268. 

91.  Bethea  v.  Northwestern  R.  Co., 
26  S.  C.  91,  1  SE  872. 

99.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  18  Ga.  A.  298.  79  SE  91:  Lati- 
mer v.  St.  Louis  Southwestern  R.  Co., 
40  Tex.  Civ.  A.  614,  90  SW  666. 

"It  is  no  part  of  the  ticket  agent's 
duty  to  follow  passengers  up  to  see 
that  they  do  not  get  on  the  wrong 
train.  His  business  is  In  the  ticket 
office,  and  his  duty,  so  far  as  passen- 
gers are  concerned,  Is  ended  when  he 
furnishes  the  means  of  transporta- 
tion and  gives  such  Information  in 
connection  with  its  use  as  is  neces- 
sary to  enable  the  passenger  properly 
to  use  the  ticket.  If  he  Is  applied 
to  for  information  in  reference  to 
schedules  or  as  to  the  particular 
train  which  the  passenger  ought  to 
take,  it  is  his  duty  to  give  the  neces- 
sary information,  but  it  is  not  his 
duty  to  volunteer  information  in  ref- 
erence to  these  matters  to  all  passen- 
gers who  apply  for  tickets.  In  the 
absence  of  some  Intimation  that  the 
information  Is  desired."  Johnson  v. 
Seaboard  Air  Line  R.  Co.,  13  Ga.  A. 
298.    300.   79    SE  91. 

93.  Ga. — Johnson  v.  Seaboard  Air 
Line  R  Co.,  13  Ga.  A.  298,  79  SE  91. 

111. — Ohio,  etc.,  R.  Co.  v.  Allender, 
59  111.  A.  620. 

Ind. —  Louisville,  etc.,  R.  Co.  v. 
Cook.  12  Ind.  A.  109.  38  NE  1104. 

Okl. — St  Louis,  etc.,  R.  Co.  v. 
Lilly,  163  P  810. 

S.  C. —  Schockley  v.  Southern  R. 
Co.,  93  S.  C.  533.  77  SE  221;  Hunter 
v.  Southern  R.  Co.,  90  S.  C.  607,  73 
SE  1017. 


Tex. — St.  Louis,  etc.,  R.  Co.  v. 
White,  99  Tex.  359,  89  SW  746,  122 
AmSR  631  and  note,  2  LRANS  110, 
13  AnnCas  965. 

"  When  a  railroad  company  author- 
ises an  agent  to  sell  tickets  over  its 
line,  such  agent  has  authority  and  It 
is  his  duty,  upon  application  made 
to  him,  to  furnish  information  to  per- 
sons desiring  to  purchase  tickets  over 
the  road  he  represents  as  to  the 
proper  trains  upon  which  to  travel, 
and  whether  such  trains  will  stop  at 
the  station  to  which  the  ticket  is 
sold,  and  other  like  Information  re- 
garding the  use  of  the  ticket."  St. 
Louis,  etc,  R.  Co.  v.  White,  99  Tex. 
359,  363,  89  SW  746,  122  AmSR  631, 
2  LRANS  110,   13  AnnCas  965. 

[a]  As  to  nam*  of  station. — Where 
a  passenger  Inquires  of  a  conductor, 
brakeman,  or  other  employee  of  the 
train  as  to  the  name  or  a  station  at 
which  he  Is  alighting.  It  is  the  duty 
of  such  employee  to  give  correct  In- 
formation. Louisville,  etc.  R.  Co.  v. 
Cook.  12  Ind.  A.  109,  38  NE  1104. 

fbj  As  to  time  of  departure  of 
train.  (1)  Where  a  passenger  re- 
quests a  station  agent  to  notify  him 
of  the  arrival  of  a  train  In  time  to 
board  It,  the  carrier  is  liable  If  he 
negligently  fails  so  to  do.  Schockley 
v.  Southern  R.  Co.,  93  S.  C.  633,  77  SE 
221.  (2)  But  it  has  been  held  that, 
where  a  person  Inquired  of  the  agent 
how  long  It  would  be  before  the  train 
arrived  and  was  told  that  it  was  one 
hour  behind  time,  and  missed  the 
train,  as  It  arrived  at  the  station  only 
forty-five  minutes  late,  he  had  no 
cause  of  action,  as  he  had  no  legal 
right  to  rely  on  the  statement  made 
by  the  agent,  as  he  could  not  Infer 
that  the  train  would  not  pass  until 
an  hour  later.  Ohio,  etc.,  R.  Co.  v. 
Allender,  69  111.  A.  620. 

94.  Schockley  v.  Southern  R.  Co., 
98  S.  C.  633.  77  SE  221;  Wilcox  v. 
Southern  R.  Co.,  91  S.  C.  71,  74  SE 
122;  Hunter  v.  Southern  R  Co.,  90 
S.  C.  607,  73  SE  1017;  Texas,  etc.,  R 
Co.  v.  Conway,  (Tex.  Civ.  A.)  180  SW 
666.  , 

[a]  Correct  Information. — If  rail- 
road station  agents  undertake  to  give 
information  to  passengers,  the  In- 
formation given  must  be  correct  to 
relieve  the  company  from  liability  for 
damages  from  giving  Incorrect  in- 
formation. Schockley  v.  Southern  R. 
Co.,  93  S.  C.  533,  77  SB  221. 

[b]  Misinformation  as  to  trains— 
A  passenger  misinformed  by  a  ticket 
collector  that  he  might  take  a  later 
train  to  his  destination  was  not  re- 
quired to  know  that  such  train  had 
been  taken  oft  by  reason  of  an  ad- 
vertisement of  the  fact.  Wilcox  v. 
Southern  R.  Co.,  91  S.  C.  71,  74  SE 
122. 

[c]  Unauthorised  representation- 
A  carrier  of  passengers  Is  not  liable 
for  illness  or  humiliation  caused 
plaintiff  by  its  failure  to  connect  with 


a  train  on  another  road,  where  its 
agents  sold  tickets  only  to  the  con- 
necting point,  although  Its  trainmen 
represented  to  plaintiff  that  she 
could  catch  a  train  and  would  not 
have  to  stay  all  night  at  the  con- 
necting point j  since  they  had  no  au- 
thority to  make  such  representations. 
Texas,  etc.,  R.  Co.  v.  Conway,  (Tex. 
Civ.  A.)   180  SW  666. 

Representations  and  sots  of  agent 
or    employee    generally     see     supra 

:  me. 

95.  Chicago,  etc.,  R.  Co.  v.  Floyd, 
(Ark.)  171  SW  913;  Lilly  v.  St.  Louis, 
etc.,  R.  Co.,  31  Okl.  521,  122  P  502,  39 
LRANS  663;  Wilcox  v.  Southern  R. 
Co.,  91  S.  G.  71.  74  SE  122;  Hasseltine 
v.  Southern  R.  Co..  75  S.  C.  141,  66 
SE  142,  6  LRANS  1009. 

[a]  Where  a  carrier  Is  folly  ad- 
vised of  quarantine,  and  a  passenger 
asks  the  conductor  of  one  of  its 
trains  for  Information  on  the  sub- 
ject. It  Is  liable  for  falling  to  give 
him  Information  as  to  the  quarantine, 
which  would  manifestly  make  his  un- 
interrupted Journey  impossible.  Has- 
seltine v.  Southern  R.  Co.,  75  S.  C. 
141,  66  SE  142,  6  LRANS  1009  and 
note. 

[b]  Refusal  to  Instruct*— A  car- 
rier is  liable  where  a  passenger  is 
carried  beyond  the  junction  point  of 
her  route  and  to  a  town  where  she 
is  required  to  take  passage  on  an- 
other railroad  and  to  expend  an  addi- 
tional sum  for  fare,  and  loses  time, 
because  of  the  carrier's  servant's  re- 
fusal to  instruct  her  at  her  request. 
Lilly  v.  St  Louis,  etc.,  R.  Co.,  31  OkL 
621,  122  P  502.  39  LRANS  663. 

96.  Missouri,  etc.,  R.  Co.  v.  Ken- 
drlck,    (Tex.  Civ.  A.)   32  SW  42. 

fa]  Illustration- A  carrier  is  not 
liable  because  the  agent  at  a  depot 
at  which  a  passenger  was  waiting 
for  a  train  was  cross  and  refused  to 
tell  her  the  name  of  the  town  or 
where  she  could  find  a  hotel,  and  on 
her  asking  for  water  merely  pointed 
to  a  tank  some  distance  away,  or 
because  men  and  boys  around  the 
station  Jeered  and  laughed  at  her. 
Missouri,  etc.,  R  Co.  v.  Kendrlck, 
(Tex.  Civ.  A.)  32  SW  42. 

97.  St.  Louis,  etc,  R.  Co.  v.  Ad- 
cock,  62  Ark.  406,  12  SW  874. 

98.  See  supra  It  1070-1077. 

99.  See  supra  t  1073. 

XMsooadlsnoo  of  rules  as  contribu- 
tory negligence  of  person  injured  see 
infra  J  1487. 

1.    See  supra  5  1141. 

9.    Ga. — Southern  R.  Co.  v.  Huck 
aba,  14  Ga.  A.  311.  80  SE  697;  South- 
ern   R.    Co.    v.    Flanigan,    10    Ga.    A. 
745,  74  SE  86. 

Ind. — Pittsburg,  etc.,  R.  Co.  v. 
Berryman,  11  Ind.  A.  640,  36  NE  728. 

N.  Y. —  Gale  v.  Delaware,  etc.,  R. 
Co.,  7  Hun  670:  McMahon  v.  Third 
Ave.  R.  Co..  47  N.  Y.  Super.  282. 

S.  C. — McKeown  v.  Southern  R. 
Co.,  98  S.  C.  338,  82  SE  437. 
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effect  is  made  by  statute.3  On  the  other  hand, 
unless  there  is  a  special  contract  as  to  the  train  on 
which  the  passenger  is  to  be  transported,  he  is  not 
entitled  to  take  any  particular  train,  but  has  the 
right  to  be  transported  only  in  accordance  with 
the  reasonable  regulations  of  the  carrier;4  and  he 
must  take  a  train  which,  under  the  regulations  of 
the  carrier,  will  take  him  to,  and  stop  at,  his  des- 
tination, and  he  has  no  right  to  transportation  on 
a  train  which  is  not  scheduled  to  stop  there,5  or 
which  under  the  regulations  of  the  company  does 
not  receive  passengers  at  the  station  at  which  the 
passenger  desires  to  board  it." 

Boles  or  regulations  as  to  stopping  trains.  It  is 
a  well  established  general  rule  that,  in  the  absence 
of  a  statutory  provision  to  the  contrary,  a  railroad 


company,  where  it  furnishes  reasonable  means  of 
reaching  all  stations  on  its  road  by  some  of  its 
trains,  may  make  rules  providing  that  particular 
trains  shall  stop  only  at  certain  stations;'  and  it 
incurs  no  legal  liability  because  in  following  sueh 
reasonable  regulations  and  train  schedules  it  does 
not  stop  its  through  or  limited  trains  at  all  sta- 
tions.8 Where  a  railroad  company  has  provided 
adequate  and  reasonable  facilities  for  the  accommo- 
dation of  traffic  to  and  from  a  certain-  place,  an 
order  of  the  corporation  commission  requiring  it  to 
stop  another  train  engaged  in  interstate  commerce 
at  said  point  is  unreasonable.* 

Schedules  or  time-tables.  Although  the  carrier 
may  be  liable  for  a  delay  caused  by  its  negligent 
failure  to  run  a  train  in  accordance  with  its  pub- 


Tenn. — Louisville,  etc..  R.  Co.  v. 
Turner,  100  Tenn.  213.  47  SW  223,  43 
LRA  140. 

[a]  Where  a  carrier  nil  Its  train 
over  a  portion  of  the  road  of  another 
company,  with  an  agreement  to  carry 
passengers  on  tickets  issued  by  such 
other  company,  the  proceeds  of  which 
are  to  be  divided  between  the  two 
roads,  the  presence  of  the  Initials  of 
both  companies  on  the  ticket  and 
the  absence  of  any  limitation  as  to 
its  being  intended  for  use  only  on 
particular  trains  will  strongly  Indi- 
cate to  a  purchaser  who  knows  that 
the  trains  of  both  companies  are  run 
over  the  road  that  the  ticket  is  In- 
tended to  be  used  on  either  com- 
pany's trains.  Pittsburgh,  etc.,  R. 
Co.  v.  Berryman,  11  Ind.  A.  640,  36 
NB  728. 

3.  See  statutory  provisions. 

[al  In  Maine  Rev.  St.  c  S2  i  2 
provides  that  no  railroad  company 
shall  limit  the  light  of  a  ticket 
holder  to  a  train,  but  that  such 
holder  may  travel  on  any  train, 
whether  regular  or  express,  and  may 
stop  at  any  of  the  stations  along  the 
line  at  which  such  trains  stop,  pro- 
vided that  railroad  companies  may 
sell  excursion,  return,  or  special 
tickets  at  less  than  the  regular  rates, 
to  be  used  as  provided  by  the  ticket; 
and  where  defendant  sold  plaintiff  an 
excursion  ticket  to  M  and  return  for 
a  reduced  rate,  which  ticket  was  to  be 
good  only  on  continuous  trains,  the 
only  limitation  as  to  the  use  of  the 
ticket,  "provided  on  the  ticket,"  was 
that  It  should  be  good  on  continuous 
trains,  and  not  good  to  stop  off,  and 

flalntifT  could  ride  on  any  regular 
rain,  provided  he  made  a  continuous 
passage.  Crabtree  v.  Washington 
County  R.  Co..  101  Me.  485,  64  A  842. 

[b]  Zn  Vorth  Carolina  under  Code 
5  1963,  providing  that  railroads  shall 
run  their  passenger  trains  at  regular 
times,  to  be  fixed  by  public  notice, 
shall  furnish  sufficient  accommoda- 
tions for  passengers,  and  shall  be 
liable  to  the  party  aggrieved,  in  an 
action  for  damages,  for  any  neglect 
or  refusal  In  the  premises,  the  sched- 
ule of  trains  Is  an  offer  which,  when 
accepted  by  a  person  by  asking  for 
a  ticket,  gives  him  a  legal  right  to 
be  transported  by  the  first  train 
stopping  at  his  destination.  Cole- 
man v.  Southern  R.  Co.,  138  K.  C. 
351.  60  SE  690. 

4.  Spannagle  v.  Chicago,  etc.,  R. 
Co.,  31  111.  A.  460;  Claybrook  v.  Han- 
nibal, etc.,  R.  Co..  19  Mo.  A.  432; 
Paulltsch  v.  New  York  Cent.,  etc.,  R. 
Co..  102  N.  Y.  280,  6  NE  577:  Hurst 
v.  Great  Western  R.  Co.,  19  C.  B. 
N.  S.  310,  115  ECL  310,  144  Reprint 
807. 

ra]  Ths  sale  of  a  ticket  shortly 
before  the  arrival  of  a  particular 
train,  or  while  It  is  standing  at  the 
station,  gives  no  specific  right  to 
transportation  on  that  train,  and  it 
Is  not  necessary  to  hold  It  beyond 
its  regular  time  of  starting  in  order 
to  accommodate  the  purchaser  of 
such  ticket.  Paulltsch  v.  New  York 
Cent.,  etc.,  R.  Co.,  102  N.  Y.  280,  6 
NE  577. 


5.  Cal. — Wieland  v.  Southern  Pac 
Co..  1  Cal.  A.  343.  82  P  226. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Nuium,  60  Ind.  141,  19  AmR  703; 
Pittsburgh,  etc.,  R.  Co.  v.  Llghtcap, 
7  Ind.  A.   249,   34   NE  243. 

Kan. —  Usher  v.  Chicago,  etc.,  R. 
Co..  71  Kan.  376,  80  P  956. 

Ky. —  Sears  v.  Louisville,  etc,  R. 
Co.,   56  SW  725,   22  KyL  152\ 

Md. — Duling  v.  Philadelphia,  etc., 
R.   Co.,   66   Md.    120.   6   A  692. 

Miss. — Illinois  Cent.  R.  Co.  v.  Har- 
ris. 81  Miss.  208.  32  S  309.  96  AmSR 
466,   69   LRA   742. 

N.  Y. — Newmark  v.  New  York 
Cent.,  etc..  R.  Co.,  127  App.  Dlv.  68, 
111   NYS  879. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  McCullough,  18  Tex.  Civ.  A. 
634,   46   SW   324. 

[a]  Vint  train  leaving.— A  ticket 
does  not  Import  a  contract  to  carry 
the  purchaser  to  his  destination  on 
the  first  train  leaving  the  point  of 
purchase,  after  the  purchase,  but 
merely  indicates  an  undertaking  to 
carry  the  purchaser  on  a  train  which, 
according  to  the  company's  time- 
table, stops  at  his  destination.  Usher 
v.  Chicago,  etc.,  R.  Co.,  71  Kan.  376, 
80   P   966. 

[b]  A  round  trip  railroad  ticket, 
good  for  only  on*  day,  Is  good  for  a 
return  trip  on  the  only  train  return- 
ing that  day,  although  such  train  is 
not  scheduled  to  stop  at  the  station 
of  purchase.  Illinois  Cent.  R.  Co.  v. 
Harris.  81  Miss.  208,  32  S  309,  96 
AmSR  466.  69  LRA  742. 

[c]  Freight  train. — Where  a  car- 
rier customarily  accepts  on  a  certain 
freight  train  passengers  for  stations 
at  which  it  makes  stops  necessary  for 
the  handling  of  freight,  the  carrier 
is  not  bound  absolutely  to  furnish 
such  transportation;  and  on  notify- 
ing passengers  that  the  train  will 
not  stop  at  a  certain  station  It  is 
their  duty  to  Jeave  the  train.  Wie- 
land v.  Southern  Pac.  Co.,  1  Cal.  A. 
343,  82  P  226.  Duty  to  carry  on 
freight  trains  generally  see  supra 
9  1066 

Duty  to  atop  at  destination  see 
generally  Infra  5  1264. 

6.  Ohage  v.  Northern  Pac.  R.  Co., 
200  Fed.  128.  118  CCA  302. 

[a]     Discharging  hut  not  receiving 

?assengers. — A  carrier's  regulation 
or  the  operation  of  a  limited  train 
may  reasonably  permit  the  discharge 
of  passengers  at  a  particular  sta- 
tion, and  yet  prohibit  the  taking  on 
of  passengers  there.  Ohage  v. 
Northern  Pac.  R.  Co..  200  Fed.  128, 
118  CCA  302. 

[bl  IJmited  trains.— A  station 
agent's  affirmative  answer  to  an 
interrogation  as  to  whether  a  limited 
train  Is  on  time  Is  not  a  representa- 
tion that  the  inquirer  will  be  per- 
mitted to  board  the  train  at  that 
station:  and  the  refusal  of  the  train- 
men to  permit  him  to  ride  on  a  lim- 
ited train  not  having  been  affected 
by  the  station  agent's  prior  statement 
that  the  train  was  on  time,  such 
statement  does  not  render  the  carrier 
liable  for  damages.  Ohage  v. 
Northern   Pac.    R.   Co.,   200   Fed.   128, 


118  CCA  802. 

7.  U.  S. — Ohage  v.  Northern  Pac. 
R.  Co.,  200  Fed.  128,  118  CCA  302. 

Ala. — Louisville,  etc..  R.  Co.  v. 
Maxwell,   190  Ala.  47.  66  S  669. 

Ark. — Chicago,  etc..  R.  Co.  v. 
ClauntS,   99   Ark.    248,   138   SW  332. 

Ga. — Southern  R.  Co.  v.  Bailey.  141 
Oa.  610,  86  SE  847,  LRA1915E  1041; 
Southern  R.  Co.  v.  Flanlgan,  10  Ga. 
A  745,  74  SE  85. 

Ind. — Evansvllle,    etc..    R.    Co.    v. 

Wilson,  20  Ind.  A.  5.  60  NE  90 

Ky. — Louisville,  etc..  R.  Co.  t. 
Gaddle.  162  Ky.  206.  174  SW  614, 
LRA1915D  705  and  note:  Louisville, 
etc.,  R.  Co.  v.  Scott,  141  Ky.  538.  1SJ 
SW  800,  34  LRANS  206,  AnnCa«1912C 
647. 

_  Mich. — Lake  Shore,  etc..  R.  Co.  v. 
Pleroe,  47  Mich.  277,  11  NW  157. 

Miss. — Yasoo,  etc.,  R.  Co.  v.  Walls, 
110  Miss.    256.   70  S   349. 

Oh. — Pennsylvania  Co.  ▼.  Went!, 
37  Oh.  St.  333. 

•  Okl. — Chicago      etc.,     R.      Co.     t. 
Sheets,  164  P660. 

S.  C. — Black  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  C.  478,  64  SE  411. 

Tenn. — Southern  R.  Co.  v.  McNabb. 
130  Tenn.  197,  1«9.  SW  767.  LRA 
1915B   761. 

Tex. — Texas,  etc.,  R.  Co.  v.  Bell 
39  Tex.  Civ.  A.  412,  87  SW  780. 

Can. — Fielding  v.  Hamilton,  etc, 
St.    R.   Co..   18   CanRCaa   82. 

"In  the  absence  of  statutory  pro- 
hibition, a  regulation  of  a  railway 
company  forbidding  the  stoppage  of 
a  through  train  at  a  specified  place 
cannot  be  considered  an  unreasonable 
regulation,  where  other  trains  are 
scheduled  to  stop  at  that  place." 
Southern  R.  Co.  v.  Bailey.  143  Ga. 
610.   612.  85  SE  847.  LRA1915E  1041. 

[a]  A  railroad  company  fcu 
power,  subject  to  liability  for  dam- 
ages for  any  breach  of  contract  in- 
volved, to  determine  for  Itself  what 
trains  shall  stop  at  particular  places. 
Lake  Shore,  etc.,  R.  Co.  v.  Pierce,  47 
Mich.   277.  11    NW  157. 

[b]  Where  adequate  local  pas- 
senger traffic  Is  provided  for  by  a 
carrier  between  two  points,  a  regu- 
lation that  another  train  should  not 
engage  therein  Is  reasonable.  Ohage 
v.  Northern  Pac.  R.  Co..  200  Fei 
128.   118   CCA   302. 

Constitutionality  of  statutes  re- 
quiring trains  to  stop  at  stations  see 
Commerce. 

8.  Ohage  v.  Northern  Pac.  R  Co.. 
200  Fed.  128.  118  CCA  302-  Kyle  t. 
Chicago,  etc.,  R.  Co..  182  Fed.  611. 
105  CCA  151;  Atchison,  etc..  R.  Co.  v. 
Gants,  38  Kan.  608.  17  P  54,  6  AmSR 
780;  Albin  v.  Gulf,  etc.,  R.  Co..  41 
Tex.  Civ.  A.  170.  95  SW  689. 

[a]  Vast  trains. — Where  a  car- 
rier has  provided  a  daily  passenger 
train  service  between  certain  sta- 
tions, It  Is  entitled  to  operate  a  sys- 
tem of  fast  trains  which  do  not  stop 
except  at  the  larger  cities  and  towns. 
Albin  v.  Gulf,  etc.,  R.  Co..  43  Tex 
Civ.  A.  170.  95  SW  589. 
,  9.  St.  Louis,  etc..  R.  Co.  v.  Rey- 
nolds. 26  Okl.  804.  110  P  668.  118  Am 
SR  1008  and  note.  See  generally 
supra   i   1069. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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lished  time-tables,10  the  fact  that  schedules  of  trains 
are  still  in  circulation,  although  they  have  in  fact 
been  abrogated,  does  not  bind  the  company  to  run 
its  trains  in  accordance  with  such  schedules;11  nor 
is  the  company  bound  to  run  a  train  according  to 
a  working  time-table  which  is  issued  only  for  the 
information  of  employees,  and  not  for  the  infor- 
mation of  the  public.1* 

[J  1231]  2.  Duty  of  Passenger  to  Inquire;  Tak- 
ing Wrong  Train  or  Oar.18  It  is  the  duty  of  a  per- 
son about  to  take  a  train  or  car  to  inform  himself 
as  to  when,  where,  and  how  he  can  go,  or  stop,  ac- 
cording to  the  regulations  and  time-tables  of  the 
company;14  and  before  boarding  a  train  or  car,  he 
is  bound  to  inform  himself  as  to  whether,  under 
the  regulations  of  the  .carrier,  it  will  stop  at  his 
destination;15  and  without  an  agreement  or  special 
contract  providing  therefor,  he  has  no  right  to  in- 
sist on  the  company  changing  the  course  of  its  busi- 
ness for  his  accommodation  or  to  serve  his  con- 
venience,16 unless  the  carrier,  by  habitually  stopping 
the  train  at  that  place,  has  induced  the  passenger 
to  believe  that  its  rule  that  the  train  should  not 


stop  there  except  under  exceptional  circumstances 
has  been  abrogated.17  In  the  absence  of  a  request 
for  information,  the  carrier  is  not  bound  to  inform 
a  passenger  as  to  the  time  of  departure  of  its 
earliest  train  to  his  destination,18  or  as  to  the  track 
on  which  his  train  will  arrive.1* 

Taking  wrong  train  or  car.  Where  a  passenger 
takes  a  wrong  train  or  car  through  his  own  fault 
or  mistake,  he  has  no  remedy  against  the  company 
for  damages;20  nor  is  the  company  bound  to  return 
him  to  the  point  where  the  mistake  was  made.21 
Where,  however,  a  passenger  takes  a  wrong  train 
or  car  through  the  misdirection  of  the  carrier's 
agent,  the  carrier  is  liable  for  the  resulting  dam- 
ages, J  and  this  rule  applies  whether  or  not  the 
agent's  act  was  negligent,  inadvertent,  willful,  or 
malicious;28  but  willfulness,  malice,  or  other  aggra- 
vating circumstances  may  be  shown,  as  bearing  on 
the  amount  of  recovery.24.  And  it  has  been  held 
that  in  such  a  case  it  is  the  duty  of  the  company 
to  return  him  ito  the  place  where  the  mistake  oc- 
curred, or  to  leave  him  at  some  point  where  he  will 
not  be  subjected  to  any  serious  annoyance  and  to 


10.  See  Infra  f  1276. 

11.  Ohage  v.  Northern  Pac  R.  Co.. 
200  Fed.  128.  118  CCA  302. 

"Folders  are  voluntarily  Issued  by 
railroad  companies  for  the  Informa- 
tion of  the  public,  and  not  by  rea- 
son of  any  statutory  requirement  or 
public  duty.  It  would  be  Impracti- 
cable to  recall  and  destroy  an  entire 
issue  when  changes  are  made  In 
train  service,  and  from  abundance  of 
caution  It  Is  customary,  though 
perhaps  not  the  Invariable  practice, 
for  them  to  insert  a  statement  in 
their  folders  that  the  right  is  re- 
served to  vary  therefrom  without 
notice.  Such  a  statement  appeared 
in  the  folder  the  plaintiff  consulted. 
Railroad  companies  are  not  held  to 
adhere  to  the  schedules  appearing 
In  their  folders  merely  because  they 
remain  extant  and  in  circulation. 
They  must  and  do  frequently 
change  the  service  of  their  trains  to 
adjust  their  business  to  conditions 
as  they  arise,  and  it  is  common 
knowledge  that  information  thereof 
can  be  obtained  of  ticket  agents  and 
in  large  cities  at  Information 
bureaus  established  for  the  purpose." 
Ohage  v.  Northern  Pac.  R.  Co.,  200 
Fed.   128,   131,  118  CCA  302. 

13.  Geer  v.  Michigan  Cent.  R.  Co., 
142  Mich.  611.  106  NW  72. 

13.  Ejection  of  passenger  tajdaf 
wrong*  train,  or  oar  see  supra  8  1177. 

14.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Maxwell,  190  Ala.  47,  66  S  669. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  836,  66  S  264,  Ann 
Casl916E   1299. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Nuiura.  60  Ind.  141.  19  AmR  703; 
Evansville,  etc..  R.  Co.  v.  Wilson,  20 
Ind.  A  E,  60  NE  90. 

Kan. — Atchison,  etc.,  R  Co.  v. 
Gants,  38  Kan.  608,  17  P  64,  6  AmSR 
780. 

Mich. — Lake  Shore,  eta,  R.  Co.  v. 
Pierce,  47  Mich.  277.  11  NW  157. 

Tex. — Missouri,  etc.  R.  Co.  v. 
Walden,  (Civ.  A.)  46  SW  87. 

N.  S. — O'Connor  v.  Halifax  Elec- 
tric Tramway  Co.,  38  N.  S.  212  fapp 
dism  37  Can.  S.  C.  623,  1  BRC  427,  3 
AnnCas  1074). 

"It  is  undoubtedly  true  that  where 
some  trains  make  general  and  some 
only  partial  stoppages  the  passenger 
should  not  disregard  reasonable 
means  of  information  in  regard  to 
his  proper  course."  Lake  Shore,  etc., 
R.  Co.  v.  Pierce.  47  Mich.  277,  281, 
11  NW  167. 

Time  daring;  which  tloket  most  Its 
■OMtA  see  supra  5}   1138-1140. 

1».  TJ.  S. — Texas,  etc..  R.  Co.  v. 
Lurflam,  67  Fed.  481,  6  CCA  464. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Maxwell,  190  Ala.  47,  66  S  669. 
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Ga. — Southern  R.  Co.  v.  Bailey,  143 
Ga.   610,   85  SE  847,   LRA1915E  1043. 

Ind. — Conner  v.  Cltlsens'  St.  R.  Co.. 
146  Ind.  430,  45  NE  662;  Dillman  v. 
Chicago,  etc.,  R  Co.,  (A)  88  NE 
873. 

Mo. — Powell  v.  St.  Louis,  etc.,  R. 
Co.,  229  Mo.  246,  129  SW  963. 

Oh. — Pennsylvania  Co.  v.  Wents, 
37  Oh.  St.  333. 

Okl. — Chicago,  etc.,  R  Co.  v. 
Sheets,  154  P  550. 

S.  C. — Black  v.  Atlantic  Coast 
Line  R.  Co.,  82  S.  C.  478,  64  SE  418. 

Tex. — Albln  v.  Gulf,  etc,  R.  Co.,  48 
Tex.  Civ.  A  170,  96  SW  589;  Texas. 
etc.,  R.  Co.  v.  Bell,  39  Tex.  Civ.  A. 
412,  87  SW  780. 

[a]  Xeaaona  for  role. — "Schedules 
of  railway  companies  of  their  trains 
are  made  by  them  with  reference  to 
the  convenience  of  the  public,  and 
any  one  who  wishes  to  enjoy  as  a 
passenger  the  privileges  afforded  the 
public  by  a  railway  company  as  a 
carrier  of  passengers  must  bring 
himself  within  the  requirements 
placed  upon  the  public  in  the  enjoy- 
ment of  that  relationship.  'Reason- 
able regulations,'  as  contained  in 
the  statute,  would  become  meaning- 
less, if  a  carrier  of  passengers  were 
compelled  to  conduct  its  business 
and  arrange  Kb  schedules  to  suit  the 
convenience  of  each  Individual  pas- 
senger, and  not  base  its  regulations 
upon  the  public  good  and  conveni- 
ence; for,  under  such  circumstances, 
the  number  of  regulations  would  be 
coextensive  with  the  patronage  of 
the  road."  Southern  R.  Co.  v.  Bailey, 
143  Ga.  610,  614,  85  SE  847,  LRA1915 
E  1043. 

[b]  Presumption  of  knowledge. — 
A  constant  traveler  on  a  line  of  rail- 
road is  presumptively  chargeable 
with  knowledge  of  the  points  at 
which  trains  on  the  line  will  stop. 
Powell  v.  St.  Louis,  etc.,  R  Co.,  229 
Mo.  246.  129  SW  963. 

16.  Chicago,  etc.,  R  Co.  v.  Sheets, 
(Okl.)   164  P  660. 

Duty  to  stop  at  destination  under 
special  contract  Bee  generally  infra 
5    1265. 

17.  Wieland  v.  Southern  Pac.  R. 
Co..  1  Cal.  A  843,  82  P  226;  Albin 
v.*  Gulf,  etc.,  R.  Co.,  43  Tex.  Civ.  A. 
170,  95  SW  689. 

[a]  Custom  to  carry  on  freight 
train.— Where  a  railroad  company 
customarily  accepted  passengers  on 
a  certain  freight  train,  plaintiff,  de- 
siring transportation  with  knowledge 
of  such  custdm.  was  not  bound  to 
make  special  and  Independent  In- 
quiry with  reference  to  whether  the 
train  wou.ld  stop  at  his  destination 
in  the  absence  of  notice  to  the  con- 
trary.   Wieland  v.  Southern  Pae.  Co., 


1  Cal.   A.   343.  82  P  226. 

18.  Latimer  v.  St.  Louis  South- 
western R.  Co.,  40  Tex.  Civ.  A.  614, 
90  SW  665    (from  a  Junction  point). 

19.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  18  Ga.  A.  298.  79  SE  91. 

SO.  Louisville,  etc.,  R.  Co.  v.  Max- 
well. 190  Ala,  47,  66  S  669;  Louis- 
ville, etc,  R  Co.  v.  Gaddie.  162  Ky. 
205,  172  SW  614,  LRA1916D  705  and 
note;  Dullng  v.  Philadelphia,  etc.,  R. 
Co..  66  Md.  120,  6  A  692. 

Taking  train  not  stopping*  at  des- 
tination see  Infra  5  1264. 

31.  Johnson  v.  Seaboard  Air  Line 
R.  Co.,  13  Ga.  A.  298,  79  SE  91;  Brown 
v.  Interborough  Rapid  Transit  Co.,  66 
Misc.   637,   107   NTS   629. 

88.  Southern  R.  Co.  v.  Farquhar, 
192  Ala.  416,  68  S  289;  Louisville,  etc.. 
R.  Co.  v.  Cannon,  158  Ala.  453,  48  8 
64;  Robertson  v.  Louisville,  etc.,  R. 
Co.,  142  Ala.  216,  37  S  831;  Dillon  v. 
Llndell  R  Co.,  71  Mo.  A.  631:  Chi- 
cago, etc.,  R.  Co.  v.  Sheets,  (Okl.)  154 
P  150. 

[a]  A  passenger  may  rely  on  a> 
direction  of  trainmen  as  to  the 
proper  car  to  be  taken,  and  is  not 
chargeable  with  contributory  negli- 
gence for  following  that  direction, 
although  a  mistake  resulting  there- 
from might  have  been  avoided  by 
making  other  inquiries  or  taking 
other  steps  of  that  nature.  Robert- 
son v.  Louisville,  etc,  R.  Co.,  142 
Ala.   216,   37   S   831. 

[b]  Following  unauthorised  di- 
rections.— Where  a  passenger,  rely- 
ing on  the  direction  of  a  servant  who 
has  no  authority  to  instruct  passen- 
gers as  to  the  movement  of  trains, 
takes  a  car  against  the  direction  of 
the  conductor  who  informs  her  that 
it  will  not  carry  her  to  her  destina- 
tion, <she  assumes  the  risk  of  the  au- 
thority of  the  former  to  direct  the 
destination  of  the  car.  Dillon  v.  Lin- 
dell  R  Co.,  71  Mo.  A  631. 

[c]  Oateman  at  union  depot.— In 
an  action  against  a  railroad  company 
because  a  gateman  at  a  union  depot 
negligently  misdirected  plaintiff  to  a 
train  of  another  road,  based  on  the 
theory  that  the  gateman  was  defend- 
ant's agent  only,  and  not  a  Joint 
agent  of  defendant  and  others,  proof 
that  the  gateman  was  defendant's 
servant,  that  while  so  acting  he  mis- 
directed plaintiff,  and  that  thereby 
plaintiff  suffered  injury,  authorizes  a 
recovery  Irrespective  of  the  theory 
of  joint  agency.  Louisville,  etc..  R. 
Co.  v.  Cannon,  168  Ala.  453.  48  S  64. 

83.  Robertson  v.  Louisville,  etc., 
R.  Co.,  142  Ala.  216,  37  S  831. 

34.  Robertson  v.  Louisville,  etc., 
R  Co.,  142  Ala.  216,  37  S  831.  See 
also  Infra  I  1281. 
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return  him,  by  the  first  returning  train,  to  the  place 
where  he  took  the  wrong  train.  Where  a  person 
boards  a  street  car  which  does  not  run  all  the  way 
to  his  destination  without  inquiring  as  to  that  fact, 
there  is  no  contract  to  carry  him  beyond  the  point 
to  which  the  car  does  run.  Where  the  carrier's 
employees  discover  the  fact  that  a  passenger  has 
boarded  the  wrong  train  or  car,  they  are  bound  to 
inform  him  of  his  mistake  and  to  afford  him  a  rea- 
sonable opportunity  to  get  off  in  view  of  all  the 
facts;27  if  the  train  is  on  its  way,  they  should  in- 
form him  of  his  mistake,  so  that  he  may  get  off  at 
a  regular  stop,  if  any,  before  reaching  his  destina- 
tion, and  continue  his  journey  on  another  train;2* 
but  they  may  simply  tell  him  what  to  do  and  ordi- 
narily leave  him  to  follow  their  directions.29 

[}  1232]  0.  Route  to  Be  Pursued.80  Where  a 
company  operates  direct  and  indirect  or  circuitous 
lines  of  road  between  two  points,  through  passen- 
gers traveling  on  a  simple  contract  to  carry  from 
one  point  to  another  may  be  required  to  go  by  the 
most  direct  route  and  to  pay  extra  fare  for  trans- 
portation if  they  go  by  the  longer  route;*1  and 
neither  the  failure  of  the  company  to  notify  a  pas- 
senger of  such  regulation,  nor  of  its  conductor  as 
to  the  necessity  of  changing  cars  at  a  certain  point 
en  route,  will  affect  the  contractual  rights  of  the 
parties.*2  Where  a  stock  contract  provides  for  the 
free  passage,  both  ways,  of  the  shipper,  but  does 
not  name  the  route  to  be  taken  in  returning,  a  gen- 
eral usage  known  to  the  shipper,  permitting  persons 


holding  such  contracts  to  take  either  of  two  routes, 
becomes  a  part  of  the  contract.™  But  the  carrier 
is  liable,  where  on  inquiry  by  an  intending  passen- 
ger it  negligently  fails  to  inform  him  as  to  the  best 
and  quickest  route  of  travel.**  A  passenger  is  not 
entitled  to  recover  for  a  failure  to  transport  him 
over  a  certain  route,  where  his  injuries  are  caused 
by  his  own  negligence  in  attempting  to  ride  on  a 
'ticket  not  entitling  him  to  passage  over  such  route;** 
but  where,  through  the  fault  of  the  carrier's  agent, 
a  passenger  is  given  a  wrong  ticket,  and  the  latter, 
on  discovering  the  mistake,  uses  due  care  in  select- 
ing a  route  to  his  desired  destination,  the  carrier  is 
liable  for  damages,  although  he  selects  a  route  which 
causes  him  more  discomfort  than  another  which  he 
might  have  selected  would  have  caused.**  A  passen- 
ger is  not  bound  by  his  signature  to  an  interstate 
ticket,  calling  for  transportation  over  a  shorter 
route,  where  he  has  paid  the  fare  for  the  longer 
route.*7  A  street  car  passenger  is  entitled  to  be 
carried  to  his  destination  by  the  most  direct  route.** 

[y  1233]  D.  Receiving  and  Taking  Up  Passen- 
gers.*9 A  passenger  has.  the  right  to  be  admitted  to 
the  proper  train  for  transportation  under  his  eon- 
tract,  and  he  may  recover  damages  if  wrongfully 
refused  admission  to,  or  transportation 'on,  such 
train.40 

Opportunities  to  board  train.  Opportunities  for 
taking  the  proper  train  at  the  proper  place  must  be 
afforded  under  reasonable  regulations,41  and  a  pas- 
senger desiring  to  take  a  train  scheduled  at  a  par- 


as. St  Louis  Southwestern  R.  Co. 
v.  Pruitt,  (Tex.  Civ.  A.)  79  SW  598 
[writ  of  error  den  97  Tex.  497,  80 
8W  72]. 

"Generally,  when  a  passenger  by 
mistake  hoards  the  wrong  train,  it 
la  the  duty  of  the  company  to  return 
him  to  the  place  where  the  mistake 
occurred,  or,  at  least,  leave  him  at 
some  point  where  he  would  not  be 
subjected  to  any  serious  annoyances, 
and  to  return  him  to  the  place  where 
he  took  the  wrong  train  by  the  first 
returning  train."  St.  Louis  South- 
western R.  Co.  v.  Pruitt,  (Tex.  Civ. 
A.)  79  SW  598,  600. 

ae.  Braymer  v.  Seattle,  etc..  R 
Co.,  3B  Wash.  846,  77  P  495. 

[a]  A  statement  by  the  superin- 
tendent of  the  company,  who  was  on 
the  car,  after  arriving  at  the  point 
where  it  stopped,  that  he  would  tell 
the  conductor  on  the  car  bound  for 
the   passenger's    destination    to   pick 

?laintiff  up,  did  not  constitute  acon- 
ract  to  parry  plaintiff  to  such  desti- 
nation without  additional  fare,  at 
least  In  the  absence  of  evidence  of 
any  custom  so  to  transfer  passengers 
without  the  payment  of  additional 
fare;  and  a  further  statement  by  the 
superintendent,  made  the  next  day. 
that  he  had  intended  to  tell  the  con- 
ductor to  pick  plaintiff  up.  but  had 
forgotten  so  to  do,  was  no  part  of 
the  original  contract,  and  showed  at 
most  no  more  than  an  intention  to 
authorize  gratuitous  carriage  of 
plaintiff  to  his  destination.  Braymer 
v.  Seattle,  etc.,  R.  Co..  36  Wash.  846, 
77  P  496. 

[b]  Time  of  leaving,— Where  the 
passenger  made  no  Inquiry  as  to  the 
destination  of  the  car,  It  was  imma- 
terial, on  the  question  of  his  con- 
tract of  carriage,  that  the  car  which 
he  boarded  left  at  about  the  time 
that  the  car  for  his  destination  ordi- 
narily left.  Braymer  v.  Seattle,  etc., 
R.   Co..   35  Wash.   346,  77  P  495. 

87.  Southern  R.  Co.  v.  Farquhar, 
192  Ala.  415,  68  S  289. 

88.  Yazoo,  etc.,  R.  Co.  v.  Walls, 
110  Miss.  256,  70  S  349. 

89.  Cincinnati,  etc.,  R.  Co.  v. 
Raine.  130  Ky.  454.  113  SW  495.  132 
AmSR  400,  19  LRANS  753:  Illinois 
Cent.  R.  Co.  v.  Harper,  83  Miss.  560. 


35  S  764,  102  AmSR  469,  64  LRA  288. 

30.  Bjeotlon  of  parson  taking 
wrong  train  see  supra  |  1177. 

31.  Duke  v.  Metropolitan  St.  R. 
Co.,  166  Mo.  A.  121,  148  SW  166: 
Kelly  v.  New  York  City  R.  Co.,  192 
N.  Y.  97,  84  NE  669  faff  119  App. 
Dlv.  223,  104  NYS  661  (rev  52  Misc. 
585,  102  NYS  742)];  Bennett  v.  New 
York  Cent.,  etc  R.  Co.,  69  N.  Y.  694, 
25  AmR  260;  Church  v.  Chicago,  etc., 
R.  Co..  6  S.  D.  235,  60  NW  864.  26 
LRA  616;  Whitham  v.  Chicago,  etc., 
R.  Co.,  43  Wash.  30,  85  P  862.  Com- 
pare Dancey  v.  Canada  Grand  Trunk 
R.  Co.,  19  Ont  A.  664  (holding  that 
a  condition  in  a  ticket  via  "direct 
line"  Is  meaningless  when  all  of 
three  possible  routes  are  circuitous, 
although  one  is  shorter  In  point  of 
mileage). 

[a]  A  ticket  oaUlng  for  transpor- 
tation ovar  a  main  11ns  does  not  enti- 
tle a  passenger  to  round  trips  over 
branch  lines  Intersecting  such  main 
line.  Whitham  v.  Chicago,  etc.,  R. 
Co..  43  Wash.  30,  85  P  852. 

38.  Church  v.  Chicago,  etc.,  R. 
Co.,  6  S.  D.  235.  60  NW  854.  26  LRA 
616.  But  see  Illinois  Cent  R.  Co.  v. 
Harper,  83  Miss.  560,  35  S  764.  102 
AmSR  469,  84  LRA  288  (holding  that 
a  rule  requiring  a  passenger  to  go 
by  a  direct  route  Is  not  binding  on 
such  passenger  in  the  absence  of 
knowledge). 

33.  Milroy  v.  Chicago,  etc.,  R.  Co., 
98   Iowa  188,   67  NW  276. 

84.  Southern  R.  Co.  v.  Nowlln,  166 
Ala.  222.  47  S  180,  130  AmSR  91; 
Mace  v.  Southern  R.  Co.,  151  N.  C. 
404,  66  SE  342,  24  LRANS  1178  and 
note. 

[a]  Illustration. — A  carrier  which. 
on  inquiry  by  an  Intending  passen- 
ger, negligently  failed  to  inform  her 
as  to  the  best  and  quickest  route  of 
travel,  Is  liable  for  any  injury  prox- 
imately resulting,  although  the  pas- 
senger did  not  purchase  her  ticket 
until  the  next  day  after  receiving  the 
informalton,  when  she  purchased  it 
in  reliance  thereon,  and  although  she 
had  the  opportunity  of  consulting  the 
official  railroad  guide,  from  which 
the  carrier  got  Its  Information,  as  to 
routes.  Southern  R.  Co.  v.  Nowlln, 
166  Ala.  222,  47  S  180.  130  AmSR  91. 


38.  Saunders  v.  Atlantic  Coast 
Line  R.  Co.,  101  S.  C.  11.  85  SB  167. 

38.  Texas,  etc.,  R.  Co.  v.  Arm- 
strong,  (Tex.  Civ.  A.)  41  SW  833. 

37.  Jordan  v.  Southern  R.  .Co..  ltt 
S.  C.  284,  84  SE  871. 

Knowledge  and  assent  of  passenger 
to  conditions  see  generally  supra 
I  1187. 

38.  Goodman  v.  New  York  R  Co, 
88   Misc.   96,   160   NYS   702. 

38.  Dnty  to  rsostvs  and  transport 
passengers  generally  see  supra  11 
1068-1068. 

40.  Cleveland,  etc.,  R.  Co.  v.  Kins- 
ley. 27  Ind.  A.  136,  60  NE  169.  87  Am 
SR  246;  Northern  Cent  R.  Co.  t. 
O'Conner.  76  Md.  207.  24  A  449.  U 
AmSR  422,  16  LRA  449;  Baltimore, 
etc.,  R.  Co.  v.  Carr,  71  Md.  185.  17  A 
1052;  Dickerman  v.  St.  Paul  Union 
Depot  Co.,  44  Minn.  433.  46  NW  907. 

41.  Ala. — Blrmlngton  R  Light  etc, 
Co.  v.  Anderson,  3  Ala.  A  424.  67  8 
108. 

Ga. — Payton  v.  Gulf  Line  R  Co..  4 
Ga.  A.   762.  62  SE  469. 

111. — Wabash,  etc.,  R  Co.  v.  Rec- 
tor, 104  111.  296. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Wade.  18  Ind.  A.  346,  48  NE  12. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Austin,  137  Ky.  611,  126  SW  144,  III 
AmSR  307. 

Miss. — Jackson  Electric  R.  etc.  Co. 
v.  Lowry,  79  Miss.  481,  30  S  634. 

N.  C. — Phillips  v.  Southern  R  Co. 
124  N.  C.  122.  32  SE  388.  46  LRA  Hi. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Vosa, 
(Civ.  A.)  160  SW  663;  St  Louis 
Southern  R.  Co.  v.  Germany,  (Civ. 
A.)   66  SW  686. 

[a]  Xelatlve  duty  of  carrier  ssd 
passenger  as  to  boarding  and  leavtw 
train. — 'It  is  the  duty  of  every  rail- 
road company  to  cause  its  passenger 
trains  to  stop  at  each  station  adver- 
tised as  a  place  for  receiving  and 
discharging  passengers,  a  sufficient 
length  of  time  to  receive  and  let  off 
passengers  with  safety,  and  to  pro- 
vide a  reasonably  safe  way  of  reach- 
ing and  departing  from  their  ears  at 
all  usual  stations,  and  it  la  the  oatr 
of  passengers  to  exercise  ordinary 
care  for  their  safety  on  attempting 
to  take  passage  on  railway  can. 
These  respective  duties,   as  well  a» 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ticular  station  may  recover  damages  if  he  is  not 
given  the  opportunity  so  to  do  by  the  stopping  of 
the  train,*3  or  by  its  leaving  the  station  yards  with- 
out coming  to  the  depot  where  it  is  accustomed  to 
receive  passengers.43  As  to  regular  passenger  trains 
it  is  the  duty  of  the  carrier,  in  the  exercise  of  rea- 
sonable care,  to  furnish  the  passenger  opportunity 
to  get  on  board  the  train  at  the  usual  passenger 
platform;4*  but  as  to  freight  trains  carrying  pas- 
sengers, a  custom  to  stop  the  car  on  which  passen- 
gers are  to  be  transported  at  some  distance  from  the 
platform  may  be  reasonable  and  proper,  and  the 
passenger  cannot  complain  that,  waiting  on  the 
regular  passenger  platform,  he  had  no  opportunity 
to  enter  the  passenger  car  of  the. freight  train.*5 
Where,  however,  a  carrier  stops  its  train  or  car  to 
receive  passengers,  it  impliedly  invites  them  to 
board  the  train,  and  the  invitation  continues  as  long 
as  the  train  remains  standing;48  and  where  the  train 
or  ear  stops  the  usual  length  of  time  or  long  enough 
to  allow  passengers  to  get  off  or  on,  the  carrier 


owes  no  duty  to  hold  its  train  for  a  belated  passen- 
ger,47 although  he  is  prevented  from  presenting 
himself  at  the  train  in  time  by  reason  of  the  crowd 
at  the  station.48 

Duty  to  stop  on  signal.  Where  by  regulation  or 
custom  a  train  is  to  be  stopped  on  signal,  such  as 
at  a  flag  station,  for  the  taking  on  of  passengers, 
the  carrier  will  be  liable  in  damages  for  not  stop- 
ping a  train  and  taking  on  a  passenger  when  the 
proper  signal  is  given;43  and  this  also  applies  as  to 
street  cars,  where  the  duty  is  to  stop  in  accordance 
with  the  usual  regulations,  on  signal.50 

Duty  to  give  starting  signal  The  carrier  by  rail 
is  usually  bound  to  give  reasonable  signals  of  the 
starting  of  its  trains  so  that  gassengers  may  go  on 
board." 

[*.  1234]  E.  Accommodations  and  Facilities 
during  Transit — 1.  In  General.53  It  is,  in  gen- 
eral, the  duty  of  a  carrier  of  passengers  to  provide 
accommodations  fit  and  suitable  for  their  safe,  and 
comfortable  transportation,63  and  to  use  every  rea- 


all  others  that  tend  to  the  security 
of  passengers,  neither  party  ought  to 
omit."  Wabash,  etc.,  ft  Co.  v.  Rec- 
tor. 104  ni.  Z96.  30Z. 

[b]  Ttm»  and.  place  of  receiving 
passenger.-— A  common  carrier  oil 
passengers  may  establish  reasonable 
rules  and  regulations  in  regard  to 
the  times  and  the  places  of  receiving 
passengers.  Birmfngton  R.  Light, 
etc.,  Co.  v.  Anderson,  3  Ala.  A.  424, 
57  S  103.  Safety  of  place  for  board- 
Ins:  generally  see  infra  f  1340. 

TcJ  BaeJaajr  oar— a  rule  of  a 
street  railroad  company  that  where 
its  cars  stop  beyond  the  crossing  they 
shall  not  be  backed  to  receive  a  per- 
son who  has  properly  signaled  is  un- 
reasonable, when  applied  to  a  passen- 
ger on  a*  rainy  night,  on  a  muddy 
road,  the  car  stopping  forty  feet  be- 
yond the  crossing,  and  the  passenger 
ha-vlng  seven  blocks  to  walk  unless 
he  gets  passage.  Jackson  Electric 
R.  etc.,  Co.  v.  Lowry.  79  Miss.  431, 
30   S  634. 

[d]  Proximate  cans*. — The  fail- 
ure of  a  railroad  company  to  furnish 
reasonable  and  proper  facilities  for 
taking  a  train  which  left  the  station 
at  the  same  time  as  another  train  on 
the  track  between  the  station  and 
the  first  train  was  the  proximate 
cause  of  the  failure  of  a  prospective 
passenger  to  take  his  train.  Trinity, 
etc..  R.  Co.  v.  Voss,  (Tex.  Civ.  A.) 
160  SW  663. 

43.  Ballard  v.  Cincinnati,  etc.,  R. 
Co..  15  Kyi,  703;  Wilson  v.  New  Or- 
leans, etc.,  R.  Co.,  63  Miss.  362;  Pur- 
cell  v.  Richmond,  etc.,  R.  Co.,  108  N. 
C.  414,  12  SE  954,  956,  12  LRA  113. 

43.  Payton  v.  Gulf  Line  R.  Co.,  4 
Ga.  A.  762,  62  SE  469. 

44.  See  infra  9  1355. 

46.  Ohio,  etc.,  R.  Co.  v.  Brown,  46 
111.  A.  137:  Connell  v.  Mobile,  etc., 
R  Co.,  (Miss.)  7  S  344;  Browne  v. 
Raleigh,  etc.  R.  Co.,  108  N.  C.  84,  IS 
SE  958. 

imty  aa  to  alighting  passengers 
see  infra  f  1274.  > 

46.  Iba  v.  Chicago,  etc.,  R.  Co.,  186 
Mo.  A.  718,  176  SW  491. 

Opportunity  and  time  for  boarding 
generallT  see  infra  }  1355. 

47.  Chesapeake,  etc.,  R.  Co.  v. 
Austin.  137  Ky.  611,  126  SW  144,  136 
AxnSR  307;  Mitchell  v.  Augusta,  etc., 
R  Co..  87  S.  C.  375.  69  SB  664,  31 
LRANS  442  and  note;  Pickett  v. 
Southern  R.  Co.,  69  S.  C.  445,  48  SE 
466. 

[a]  nag-  station. — Where  a  pas- 
senger is  not  at  a  flag  station  when 
the  car  arrives  it  is  not  bound  to 
wait.  Mitchell  v.  Augusta,  etc.,  R. 
Co.,  87  S.  C.  375,  69  SE  664,  31  LRA 
NS  442. 

48.  Chesapeake,  etc.,  R.  Co.  v.  Aus- 
tin, 137  Ky.  611,  126  SW  144,  136  Am 
SR  307. 

4».  U.  S. — Morse  v.  Duncan,  14 
Fed.  396. 

Oa,— Southern  R.  Co.  v.  Wallls,  138 


Ga.  553,  66  SE  370,  30  LRANS  401, 
18  AnnCas  67;  Central  of  Georgia  R. 
Co.  v.  Dutton,  7  Ga.  A.  755,  68  SE 
307. 

111. — Illinois  Cent.  R.  Co.  v.  Sld- 
dona,  63  111.  A.  607. 

La. — Pitard  v.  New  Orleans  R., 
etc.,  Co.,  120  La.  925,  45  S  943. 

Miss. — Gulf,  etc.,-  ft.  Co.  v.  Dixon, 

71  S  906:  Gulf,  etc.,  R.  Co.  v.  Dixon, 
70  S  898;  St.  Louis,  etc.,  R  Co.  v. 
Garner,  96  Miss.  677,  61  S  273;  Wil- 
son v.  New  Orleans,  etc.,  R  Co.,  63 
Miss.  352. 

N.  C. — Williams  v.  Carolina,  etc., 
R.  Co.,  144'  N.  C.  498,  57  SE  216,  12 
LRANS  191.  12  AnnCas  1000. 

S.  C. — Mllhous  v.  Southern  R.  Co., 

72  S.  C.  442,  52  S>E  41.  110  AmSR  620. 
Tex. — San  Antonio,  etc.,  R.  Co.  v. 

Saftord,  Tciv.  A.)  48  SW  1105;  Gulf, 
etc.,  R.  Co.  v.  Barnett,  19  Tex.  Civ. 
A.  626,  47  SW  1039. 

[a]  Improper  signal. — (1)  A  rail- 
road company  Is  entitled  to  have 
trains  started  and  stopped  by  its  em- 
ployees, and  where  it  maintains  an 
agent  at  a  flag  station  whose  duty  it 
is  to  signal  trains  to  stop,  the  engi- 
neer's failure  to  stop  a  train  on  the 
signal  of  a  prospective  passenger  is 
not  negligence;  and  hence,  in  an  ac- 
tion for  damages  for  failure  to  stop, 
it  was  error  to  submit  the  question 
whether  the  engineer  should  have 
obeyed  a  signal  made  by  others  than 
the  agent.  St.  Louts,  etc.,  R.  Co.  v. 
Garner,  96  Miss.  577,  51  S  273.  (2) 
Where    a    person,    desiring    to    take 

fassage  at  night  at  a  station  where 
rains  stopped  only  when  flagged  or 
signaled,  waved  a  handkerchief  at  a 
train  as  a  signal  to  stop,  which  it 
failed  to  do,  and  It  appeared  from 
the  evidence  that  the  usual  way  of 
stopping  trains  was  to  wave  a  light, 
the  company  was  not  liable  for  fail- 
ing to  stop  the  train.  St.  Louis,  etc., 
R.  Co.  v.  Berryhill,  8  Tex.  A.  Civ. 
Cas.  {  219. 

[b]  Plaee  of  giving  signal, — A 
person  giving  a  signal  to  a  motor- 
man  to  stop  should  stand  at  or  rea- 
sonably near  the  place  at  which  it  Is 
usual  to  stand  to  signal  a  car;  a 
motorman  and  a  conductor  cannot  be 
expected  to  heed  signals  to  stop  from 
other  places  than  the  regular  stops, 
and  are  not  held  to  the  necessity  of 
seeing,  with  a  view  of  stopping  for, 
those  who  give  the  signal  while  the 
train  is  running.  Pitard  v.  New 
Orleans  R.,  etc.,  Co.,  120  La.  925,  46 
S   943 

[c]'  An  advertisement  that  the 
train  will  stop  only  on  signal  at  a 
certain  station  does  not  amount  to  a 
regulation  that  the  train  will  stop 
there  on  signal  so  as  to  render  the 
company  liable  for  failure  to  stop. 
Lake  Erie,  etc.,  R  Co.  v.  Peo.,  42  111. 
A.  887;  Wilson  v.  New  Orleans,  etc., 
R.  Co.,  63  Miss.  352 

[d]  Bxourslon  train— Where  it  Is 
the   annual    custom   of   the   railroad 


company  to  run  an  excursion  train 
which  always  stops  on  flag  at  a  cer- 
tain station  to  take  on  passengers, 
and  no  notice  is  given  to  the  public 
that  the  custom  will  be  changed,  by 
the  course  of  business  and  estab- 
lished custom  a  person  is  invited  and 
has  a  right  to  take  passage  on  the 
train  at  the  station,  and  when  this 
right  is  denied  he  has  a  cause  of  ac- 
tion. Gulf,  etc,  R.  Co.  v.  Dixon, 
(Miss.)  71  S  906;  Gulf,  etc.,  R.  Co. 
v.  Dixon,  (Mlss.lT  70  S  898. 

60.  Jackson  Electric  R.,  etc.,  Co. 
v.  Lowry,  79  Miss.  431,  SO  S  684: 
Haley  v.  St.  Louis  Transit  Co.,  179 
Mo.  30,  77  SW  731,  64  LRA  295;  Ha- 
gulre  v.  St.  Louis  Transit  Co.,  108 
Mo.  A.  459,  78  SW  838:  Sexton  v. 
Metropolitan  St.  R.  Co.,  40  App.  Div. 
26.  5?  NTS  577;  Northern  Texas 
Tract.   Co.   v.   Hooper,   (Tex.  Civ.  A.) 

80  SW  113. 

[a]  But?  to  stop  at  crossings. — A 
street  railroad  company  owes  a  duty 
to  the  public  to  stop  at  its  regular 
crossings,  on  a  seasonable  signal,  to 
receive  those  desiring'  passage.  Jack- 
son Electric  R.,  etc.,  Co.  v.  Lowry,  7* 
Miss.  431,  30  S  634. 

[b]  WegUtrent  failure  to  see  sig- 
nal.— A  street  rallroali  company  Is 
liable  for  failure  to  stop  and  take  up 
a  passenger,  if,  in  the  exercise  of  due 
care,  It  might  have  seen  the  passen- 
ger signaling  the  car  or  if  it  was 
grossly  negligent  In  failing  to  see 
him.  Godfrey  v.  Meridian  Light, 
etc..  Co.,  101  Miss.   566,  58  S  634. 

61.  See  infra  §   1359. 
69.'    Cross-references  i 

Contracts  for  palace  or  sleeping  car 
accommodations   see   Infra    f    1530. 

Personal  injuries  due  to  lack  of  ac- 
commodations see  Infra  |  1371. 

Statutory  and  municipal  regulations 
see  Railroads  [33  Cyc  654  et  seal. 
83.     Bennett    v.    Dutton,    10    N.    H. 

481;  Lane  v.  Choctaw,  etc.,  R.  Co.,  19 

Okl.  324,  91  P  883;  Anderson  v.  South 

Carolina,  etc.,   R.   Co.,   81   S.  C.   1,   61 

SE  1096. 

[a]  Statutory  provision. — The 
word  "reasonable,"  as  used  in  a  stat- 
ute, requiring  every  railroad  to  fur- 
nish "'reasonable"  accommodations 
for  the  convenience  and  safety  of 
passengers,  is  Intended  to  have  a 
broad  meaning,  and  signifies  that  the 
accommodations  shall  be  reasonable, 
as  distinguished  from  extreme  luxury 
or  scantiness,  that  Is,  sufficient  for 
all  reasonable  purposes,  and  further 
conveys  the  meaning  that  reasonable 
efforts,  considering  all  the  circum- 
stances, must  be  made  to  provide 
such  sufficient  accommodations.  An- 
derson v.  South  Carolina,  etc.,  R.  Co., 

81  S.  C.  1.  61  SE  1096  (Civ.  Code 
[1902]   {  2157). 

[b]  Arrangement  with  connecting 
line.— Although  the  owner  of  a  stage 
line  made  arrangements  with  the 
owner  of  a  connecting  stage  line  with 
reference  to  through  transportation. 
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sonable  means  to  care  for  the  passenger's  conve- 
nience, comfort,  and  safety  while  the  relation  of 
carrier  and  passenger  continues.64  Thus  it  has  been 
held  that  it  is  the  duty  of  a  railroad  company  to 
maintain  a  waiting  room  for  the  comfort  of  pas- 
sengers,65 to  keep  the  same  reasonably  heated  in 
inclement  weather,6*  and  to  keep  the  same  open  for 
the  reception  of  passengers  for  a  reasonable  time 
before  and  after  a  train  is  scheduled  to  arrive." 

Separate  accommodations  for  races.  A  common 
carrier  may,  by  a  reasonable  rule  or  regulation,  in- 
dependently of  statute,  require  that  white  and  col- 
ored passengers  shall  occupy  different  cars  or  dif- 
ferent portions  of  the  same  car,  if  equal  accommo- 
dations are  provide^;58  and  in  some  jurisdictions 


such  a  separation  of  the  races  is  required  by  stat- 
ute,58 including  separate  depot  accommodations." 
Under  such  a  requirement,  it  is  the  duty  of  the  con- 
ductor or  other  proper  employee  to  exercise  reason- 
able care  in  ascertaining  the  race  to  which  the 
passenger  belongs  and  to  exercise  reasonable  care 
in  assigning  passengers  to  the  proper  coaches;"  if 
in  arriving  at  his  conclusion  he  makes  an  honest 
mistake  as  to  the  race  to  which  the  party  belongs 
the  railroad  company  is  not  responsible  in  dam- 
ages;*2 but  if  he  fails  to  exercise  ordinary  care,  dili- 
gence, and  judgment  in  this  regard,  whereby  a  pas- 
senger of  one  race  is  compelled  to  ride  in  a  coach 
or  compartment  set  apart  for  passengers  of  another 
the  carrier  may  be  held  liable  in  damages.0 


race, 


he  is  bound,  notwithstanding  such 
arrangements,  to  five  to  passengers 
coming  over  another  line  not  con- 
necting, accommodations  equal  to 
those  given  to  those  transported  on 
the  connecting  line.  Bennett  v.  Dut- 
ton.  10  N.  H.  481. 

64.  Ala. — Waldrop  v.  Nashville, 
etc..  R  Co..  183  Ala.  226,  62  S  769: 
Culberson  v.  Empire  Coal  Co.,  156 
Ala.  416,  47  S  237. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Davis,  44  Ind.  A.  375,  89  NB  403: 
Crump  v.  Davis,  32  Ind.  A.  88,  70  NB 
886. 

Mo. — Ferguson  v.  Missouri  Pae.  R. 
Co.,  177  SW  616;  Canaday  v.  United 
R.  Co.,  134  Mo.  A.  282,  114  SW 
88 

S.  C. — Hunter  v.  Southern  R.  Co., 
90  S.  C.  607,  73  SB  1017. 

Utah. — Palmer  v.  Oregon  Short 
Line  R.  Co.,  34  Utah  466,  98  P  689, 
16  AnnCas  229. 

[a]  A  passenger  stands  In  a  spe- 
cial relation  to  the  carrier,  being  on 
its  train  by  special  Invitation  and 
under  a  contract  requiring  the  car- 
rier to  carry  him  safely.  Palmer  v. 
Oregon  Short  Line  R.  Co..  34  Utah 
466,  98  P  689,  16  AnnCas  229. 

55.  See  infra  J  1346;  and  gen- 
erally Railroads  £33  Cyc  638.  654]. 

"The  duties  of  a  carrier  of  passen- 
gers require  that  it  should  furnish 
reasonable  statlonal  facilities  for  the 
accommodation  of  travelers  upon  Its 
lines."  Missouri,  etc,  R.  Co.  v.  Ken- 
drick.  (Tex.  Civ.  A.)  32  SW  42,  44. 

[a]  At  Junction  point. — (1)  A  car- 
rier is  chargeable  with  notice  that 
holders  of  through  tickets  might 
reach  the  junction  point  In  Ignorance 
of  the  withdrawal  of  its  regular 
train  therefrom  and  Is  bound  to  fur- 
nish facilities  for  their  acommo- 
dation  for  a  reasonable  time.  Chi- 
cago, etc..  R.  Co.  v.  Stephens,  218 
Fed.  635.  134  CCA  263.  (2)  A  car- 
rier's duty  to  permit  through  passen- 
?;ors  to  use  its  waiting  rooms  at 
unction  points  while  awaiting  their 
-  trains  is  not  affected  by  the  proxim- 
ity of  hotel  and  boarding  houses  to 
the  depot,  or  other  conditions  In  par- 
ticular localities;  the  existence  of 
such  accommodations  affects  only  the 
damages  recoverable  from  a  carrier 
refusing  to  permit  a  passenger  to 
occupy  a  waiting  room.  St.  Louis 
Southwestern  R.  Co.  v.  Foster,  (Tex. 
Civ.  A.)   112  SW  797. 

56.  Barnett  v.  Minneapolis,  etc., 
R.  Co.,  123  Minn.  153,  143  NW  263,  48 
LRANS  262.  See  generally  Rail- 
roads [33  Cyc  638,  654].  See  also 
Infra  i  1346. 

67.  Chicago,  etc.,  R.  Co.  v.  Walker, 
118  111.  A.  397;  Draper  v.  Evansvllle, 
etc.,  R.  Co.,  165  Ind.  117.  74  NE  889, 
6  AnnCas  569;  St.  Louis  Southwest- 
ern R.  Co.  v.  Foster.  (Tex.  Civ.  A.) 
112  SW  797.  See  also  Infra  5  1346; 
and  generally  Railroads  [33  Cyc  638, 
654]. 

[a]  A  railroad  company  agreeing 
to  stop  its  train  at  a  station  to  take 
on  a  passenger  agrees  to  keep  open 
its  waiting  room  for  the  accommo- 
dation of  the  passenger  while  wait- 
ing for  the  train.     Draper  v.  Evans- 


vllle.   etc.,    R.   Co.,    166    Ind.    117.    74 
NB  889.  6  AnnCas  569. 

[b]  TTa*  of  waiting  room.— Al- 
though a  carrier  may  establish  its 
depots  at  such  places  as  It  may  deem 
proper,  and  arrange  its  schedule  and 
connections  to  suit  its  own  business 
Interests,  it  must,  even  in  the  ab- 
sence of  statutory  regulation,  allow 
passengers  the  use  of  its  waiting 
rooms  for  a  reasonable  length  of 
time  before  and  after  the  arrival  and 
departure  of  trains.  St.  Louis 
Southwestern  R.  Co.  v.  Foster,  (Tex. 
Civ.  A.)   112  SW  797. 

68.  Chiles  v.  Chesapeake,  etc.,  R. 
Co.,  218  U.  S.  71,  30  SCt  667,  54  L. 
ed.  936,  20  AnnCas  980  [aft  125  Ky. 
299,  101  SW  386,  11  LRANS  268  and 
note] ;  Bowie  v.  Birmingham  R.,  etc., 
Co.,  125  Ala,  397,  27  S  1016,  82  Am 
SK  247,  50  LRA  632;  Bradford  v.  St. 
Louis,  etc..  R.  Co.,  93  Ark.  244.  124 
SW  616.  See  also  Civil  Rights  [7 
Cyc  170J. 

[a]  front  end  of  oar. — A  rule  of 
a    street    railroad    requiring    colored 

fiassengers  to  sit  in  the  front  end  of 
ts  cars  and  white  passengers  In  the 
rear  end,  is  reasonable.  Bowie  v. 
Birmingham  R.,  etc.,  Co.,  125  Ala. 
397,  27  S  1016,  82  AmSR  247,  50  LRA 
632. 

[b]  Whether  Interstate  passen- 
gers of  different  races  most  have  dif- 
ferent apartments  or  share  in  the 
same  apartment  is  a  question  of  In- 
terstate commerce  to  he  determined 
by  congress  alone,  and  the  inaction 
or  congress  in  that  regard  is  equiv- 
alent to  the  declaration  that  carriers 
can,  by  reasonable  regulations,  sepa- 
rate colored  and  white  passengers. 
Chiles  v.  Chesapeake,  etc.,  R.  Co.,  218 
U.  S.  71,  30  SCt  667.  54  L.  ed.  936. 
20  AnnCas  980  [aff  125  Ky.  299,  101 
SW  386,  11  LRANS  268  and  note]. 
See  also  generally  Commerce  [7  Cyc 
407]. 

69.  See  statutory  provisions.  And 
see  Bradford  v.  St.  Louis,  etc.,  R.  Co., 
93  Ark.  244,  124  SW  516;  N.  C,  etc.. 
R.  Co.  v.  Cathey,  4  Tenn.  Civ.  A  346; 
State  v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  184  SW  227;  and  cases  infra 
this  note.  See  also  Civil  Rights  [7 
Cyc  169];  Commerce  [7  Cyc  448]; 
Railroads   [33   Cyc   648,   654,  6601. 

[a]  Xn  Arkansas  under  Klrby 
Dig.  H  5658-5663,  a  street  railroad 
company  may  designate  what  part  of 
Its  cars  shall  be  occupied  by  white 
passengers  and  what  Dart  by  colored 
passengers,  and  a  conductor  may  use 
reasonably  necessary  force  to  compel 
a  passenger  to  comply  with  the  stat- 
ute and  the  rules  of  the  company. 
Little  Rock  R.,  etc..  Co.  v.  Hampton, 
112  Ark.  194,  165  SW  289. 

[b]  Xn  Georgia  under  Pen.  Code 
(1895)  IS  626.  629.  railroads  doing 
business  In  the  state  are  required 
to  furnish  equal  accommodations  in 
separate  cars  or  compartments  for 
white  and  colored  passengers,  and 
officers  having  charge  of  such  cars 
are  not  permitted  to  allow  white  and 
colored  passengers  to  occuqy  the 
same  car  or  compartment.  Hlllman 
v.  Georgia  R.,  etc.,  Co.,  126  Ga.  814, 
56  SE  68,  8  AnnCas  222. 


[c]  Any  person  having  an  ap- 
preciable mixture  of  negro  blood  be- 
longs to  the  colored  race,  within  a 
statute  requiring  railroad  companies 
to  provide  separate  accommodations 
for  white  and  colored  races.  Lee  v. 
New  Orleans  Great  Northern  R  Co.. 
125  La.  236,  61  S  182  (construing 
acts   [18901   p  162  No.  111). 

[d]  Under  a  statute  'providing 
that  the  Separata  Coach  Saw  shall 
not  apply  to  freight  trains  carrying 
passengers  in  cabooses,  if  a  carrier 
permits  white  and  colored  races  to 
occupy  a  car,  It  is  not  a  violation  of 
Its  duty  to  plaintiff,  where  she  is 
riding  in  the  caboose  of  a  freight 
train  which  also  carries  negro 
passengers.  Southern  R.  Co.  v. 
Com.,  129  Ky.  87.  91,  110  SW  372.  13 
KyL  430  (where  the  court  said: 
"The  carrying  of  passengers  in  a 
caboose  attached  to  a  freight  train 
does  not  change  the  freight  train 
into  a  passenger  train");  St.  Louis, 
etc.,  R.  Co.  v.  Freeland,  39  Okl.  60. 
134  P  47  (under  Rev.  L.  [1916] 
S  866).  . 

[e]  Offleer  with  negro. — (1)  Under 
a  statute  authorizing  railroad  con- 
ductors to  refuse  a  passenger  admis- 
sion to  a  coach  provided  for  passen- 
gers of  another  race,  a  conductor  hat 
power  to  determine  whether,  a  negro 
in  charge  of  a  white  sheriff  shall 
ride  In  the  coach  for  white  or  for 
colored  people  and  the  company  w'H 
not  be  liable  where  he  compels  the 
sheriff  to  ride  with  the  negro  in  the 
coach  for  colored  people.  Gulf,  etc.. 
R  Co.  v.  Sharman.  (Tex.  Civ.  A) 
158  SW  1045  (construing  Rev.  Civ.  SL 
[1911]  arts  6746-6753).  (2)  Ky.  St 
I  801,  excepting  officers  in  charge  of 

Erisoners  from  the  provisions  of  the 
eparate  Coach  Law,  creates  an  ex- 
ception in  favor  of  the  officer  only. 
and  a  negro  prisoner  in  the  custody 
of  a  white  officer  may  be  eomnelled 
to  ride  In  the  car  nnv'ded  for 
colored  persons.  Louisville,  etc., 
R.  Co.  v.  Catron,  102  Ky.  323.  43  SW 
443.  19  KyL  1346. 

60.  St.  Louis,  etc..  R.  Co.  v.  State, 
61  Ark.  9.  31  SW  670. 


qu 


[a]  Flag  station. — A  statute  re- 
_  ilring  separate  depot  accommoda- 
tions for  white  and  African  races  ts 
not  applicable  to  a  mere  flag  station 
without  any  building  belonging  to,  or 
used  by,  the  company  as  a  depot  St 
Louis,  etc.,  R  Co.  v.  Sta-te,  61  Ark. 
9,  31  SW  670. 

61.  N.  C,  etc.,  R.  Co.  v.  Cathey.  4 
Tenn.   Civ.  A.   346. 

63.  N.  C.  etc.,  R.  Co.  v.  Cathey. 
4  Tenn.  Civ.  A.  346. 

63.  Chicago,  etc.,  R.  Co.  v.  Alli- 
son. 120  Ark.  54.  178  SW  401;  Chesa- 
peake, etc..  R.  Co.  v.  Austin.  137  Ky. 
611,  126  SW  144,  136  AmSR  307: 
N.  C,  etc.  R  Co.  v.  Cathey,  4  Tenn. 
Civ.  A.  346. 

[a]  Applies  alike  to  both  raoss^- 
The  Separate  Coach  Law  applies 
alike  to  both  white  and  negro  pas- 
sengers, the  latter  being  entitled  to 
the  same  redress  as  the  former  for 
injuries  growing  out  of  Its  viola- 
tion. Conley  v.  Central  Kentucky 
Tract.  Co.,  152  Ky.  764.  154  SW  41. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and 
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The  carrier,  however,  is  not  liable  where  a  passen- 
ger of  one  race  voluntarily  rides  in  a  coach  in- 
tended for  passengers  of  the  other  race.8* 

Opportunity  to  procure  food.  The  duty  of  a  car- 
rier when  its  train  is  on  time  to  give  opportunity  to 
its  passengers  to  procure  food  at  regular  eating 
stations  is  discharged  when  it  exercises  care  to  fur- 
nish an  opportunity  to  those  in  ordinary  physical 
condition  to  procure  food  for  themselves;"  and  it 
is  not  ordinarily  its  duty  to  convey  food  to  infirm 
passengers.8*  Where,  however,  its  train  is  delayed 
through  its  own  fault,  it  must  use  due  care  to  fur- 
nish an  opportunity  to  passengers  to  procure  food, 
and  in  doing  this  must  take  into  consideration  the 
sex,  age,  physical  condition,  and  actual  environ- 
ments of  each  passenger;*7  and  in  some  cases  it  may 
be  required  to  procure  food  for  a  passanger,*8  al- 
though a  passenger  cannot  recover  for  the  carrier's 
failure  to  act  where,  by  preferring  a  request  either 
to  the  employees  of  the  carrier  or  to  fellow  passen- 
gers, he  could  have  procured  the  necessary  food.** 

Oar  stalled  in  snowstorm.  Where  a  suburban  car 
becomes  stalled  in  a  snowstorm,  there  is  no  contract 
or  legal  obligation  on  the  part  of  the  conductor  to 
find  comfortable  shelter,  outside  the  car,  for  a 
female  passenger,  although  there  may  be  a  moral 
obligation  on  him  so  to  do.70 

[(  1235]  2.  Duty  to  Furnish  Transportation  Fa- 
cilities. As  the  ordinary  unlimited  ticket  is  not  a 
contract  to  transport  on  any  particular  train,71  it 
does  not  constitute  a  breach  of-  contract  that  the 


passenger  having  a  ticket  cannot  be  accommodated 
by  reason  of  the  .limited  capacity  of  the  train,7'  the 
carrier's  duty  being  to  use  reasonable  care  in  fur- 
nishing accommodations,  as  far  as  practicable,  to 
persons  entitled  to  transportation;"  and  in  the 
absence  of  a  special  contract,  the  passenger  must 
content  himself  with  such  accommodations  as  the 
carrier  can  reasonably  furnish.7*  But  if  tickets  are 
sold  for  a  particular  train,  the  contract  is  broken 
if  accommodation  is  not  furnished,  even  though  the 
capacity  of  the  train  is  already  overtaxed,78  as  the 
carrier  must  provide  its  train  with  coaches  reason- 
ably sufficient  to  carry  comfortably  as  many  per- 
sons as  in  the  exercise  of  ordinary  care  it  should 
reasonably  anticipate.7*  In  determining  what  is 
reasonable  diligence  in  affording  adequate  accommo- 
dations, it  is  proper  to  consider  the  notice  given  to 
the  carrier  of  the  probable  requirement,  the  time  in 
which  it  might  act,  and  the  means  at  hand,  as  well 
as  other  considerations  involved.77  Although  the 
initial  discretion  as  to  the  operation  of  trains  is  in 
those  charged  with  the  management  of  the  railroad 
operations,  such  discretion  is  subject  to  lawful  gov- 
ernmental regulation;78  and  under  some  statutes 
such  power  of  regulation  is  vested  in  railroad  com- 
missioners,79 although  the  railroad  company  may 
obtain  relief  against  their  orders  if  they  are  unrea- 
sonable.80 A  failure  or  refusal  to  furnish  a  pas- 
senger with  transportation  facilities  subjects  the 
railroad  company  to  a  penalty  under  some  statutes.81 
[$  1236]  3.  Duty  to  Furnish  Seats.    The  carrier 


64.  Chicago,  etc..  R.  Co.  v.  Alli- 
son. 120  Ark.  64.  178  SW  401;  Chesa- 

Seake,  etc.,  R.  Co.  v.  Austin,  137 
:y.  611,  126  SW  144,  136  AmSR  S07. 
[a]  A  white  passenger  voluntarily 
tiding'  in  the  coach  for  oolored  people 
rather  than  risk  getting  a  seat  in 
another  coach  may  not  recover  on 
account  of  riding  In  such  coach:  and. 
where  a  passenger  was  not  dlreced 
to  ride  fn  the  coach  for  colored 
people,  and  remained  on  the  train 
knowing  its  crowded  condition,  he 
cannot  complain  where  he  was  fur- 
nished such  accommodations  as  could 
reasonably     be     furnished.        Chesa- 

?eake.  etc..  R.  Co.  v.  Austin,  137  Ky. 
11.  126  SW  144.  136  AmSR  307. 

65.  Texas,  etc,  R.  Co.  v.  Har- 
rington, 44  Tex.  Civ.  A  386,  98  SW 
663. 

[a]  Duty  to  hold  train, — A  pas- 
senger having  made  known  to  the 
conductor  his  desire  to  alight  to  get 
a  lunch  during  the  time  the  train 
stopped,  and  the  conductor  having 
Informed  him  that  he  would  have 
time  to  do  so,  and  having  consented 
to  his  alighting  for  that  purpose,  and 
the  passenger  having  alighted,  it 
was  the  duty  of  the  conductor  to 
hold  the  train  in  accordance  with 
his  answer,  the  passenger  not  having 
boarded  the  train  sooner.  Missouri, 
etc.,  R.  Co.  v.  Price,  48  Tex.  Civ.  A. 
210,    106  SW  700. 

66.  Texas,  etc.,  R.  Co.  v.  Harring- 
ton, 44  Tex.  Civ.  A.  386,  98  SW  653. 

[a]  "If  one  crippled  or  Infirm 
undertakes  a  journey  which  he 
knows  will  be  of  such  length  as  to 
extend  beyond  the  meal  hours  he 
must  provide  himself  with  food  for 
he  also  knows  that  he  can  not  walk 
or  safely  get  on  and  off  a  train  un- 
assisted." Texas,  etc.,  R.  •  Co.  v. 
Harrington,  44  Tex.  Civ.  A.  386,  393, 
98  SW  663. 

67.  Texas,  etc.,  R.  Co.  v.  Harring- 
ton.  66   Tex.  Civ.  A    386,  98  SW  663. 

68.  Texas,  etc.,  R.  Co.  v.  Harring- 
ton,  44   Tex.  Civ.  A.  386,  98   SW  663. 

[a]  Illustration. — Where  a  female 
passenger  carrying  a  child  boarded 
a  train  in  the  morning  with  a  reason- 
able expectation  of  reaching  her 
destination  by  noon,  according  to  the 
carrier's  schedule;  but  the  train  was 
delayed   in  consequence  of  a  wreck, 


and  subsequently  stopped  at  a  sta- 
tion where  an  eating  house  was  main- 
tained not  far  from  the  tracks,  the 
carrier  was  not  released  from  a  fail- 
ure to  procure  food  for  the  passen- 
ger by  the  fact  that  the  food  was 
within  reasonable  reach  of  the  aver- 
age passenger,  unless  by  exercising 
care  she  could  have  procured  food. 
Texas,  etc.,  R.  Co.  v.  Harrington,  44 
Tex.  Civ.  A.  386,  98  SW  663. 

66.  .Texas,  etc.,  R.  Co.  v.  Har- 
rington, 44  Tex.  Civ.  A  386,  98  SW 
663. 

70.  Prospert  v.  Rhode  Island  Su- 
burban R.  Co.,  28  R.  I.  367.  67  A 
S22.  11  LRANS  1142  and  note. 

(a]  Seasons  for  rnle,  "The  de- 
fendant could  not  be  held  to  be  guilty 
of  negligence  in  failing  to  further 
operate  its  car  after  it  had  been- 
stopped  by  the  snow,  having  ex- 
hausted all  Its  power  in  the  effort 
to  move  the  car  from  time  to  time 
against  the  accumulation  of  the 
snow.  It  was  not,  then,  guilty  of 
negligence  in  not  carrying  the  plain- 
tiff to  her  destination;  and  having 
carried  her  as  far  as  It  could  by  the 
exercise  of  its  power  with  the 
appliances  at  its  disposal,  it  had 
done  all  that  could  be  required  to 
oarry  out  Its  legal  duty  in  her 
behalf.  It  would  Indeed  have  been 
an  act  of  humanity  and  kind- 
ness on  the  part  of  the  conductor, 
as  of  any  other  person  seeing  the 
plaintiff  helpless  and  exposed  to  in- 
jury from  cold  and  snow,  to  have 
helped  her  to  a  place  of  safety,  If 
possible:  and  the  duty  of  so  doing, 
resting  in  moral  rather  than  in  legal 
obligation,  would  have  been  a  per- 
sonal one,  resting  upon  the  conductor 
or  the  motorman  as  an  individual, 
and  not  as  an  agent  or  servant  of 
the  defendant  corporation,  in  the 
same  way  and  to  the  same  extent 
that  it  would  have  rested  upon  any 
Individual,  had  the  plaintiff  seen  flt 
to  leave  the  car,  and  endeavor  to 
struggle  through  the  snow  to  a  place 
of  safety.  The  duty  of  assistance 
or  rescue  in  distress  in  such  case 
rests  not  in  contract,  or  in  legal 
obligation,  but  in  moral  obligation 
growing  out  of  human  relations  and 
therefore,  is  not  a  proper  ground  of 
action    for   damages."      Prospert   v. 


Rhode  Island  Suburban  R.  Co.,  28 
R.  I.  367,  369,  67  A  622,  11  LRANS 
1142. 

71.     See  supra  }  1220. 

78.  Chicago,  etc,  R.  Co.  v.  Fisher. 
81   III.  A.  36. 

73.  Birmington  R.  Light,  etc.,  Co. 
v.  Anderson,  3  Ala.  A  424,  67  S  103; 
Chicago,  etc.,  R.  Co.  v.  Fisher,  31 
111.  A.  36.  >  * 

fal  Bxtent  of  pnblio  osBi>>-The 
public  character  of  the  business  of 
a  common  carrier  of  passengers  im- 
poses on  such  carrier  the  duty  of  re- 
ceiving and  carrying,  without  dis- 
crimination in  vehicles  in  use  by  it 
for  public  carriage,  all  persons  fit  to 
be  carried,  who  may  properly  present 
themselves  for  transportation,  so 
long  as  there  are  accommodations 
for  passengers  In  such  vehicles.  Bir- 
mington R.  Light,  etc,  Co.  v.  Ander- 
son, 3  Ala.  A.  424,  67  3  103.  See  also 
supra    t    1063. 

7*.  Chesapeake,  etc.,  R.  Co.  y. 
Austin,  137  Ky.  611,  126  SW  144,  136 
AmSR  307  and  note;  Louisville,  R 
Co.  v.  Smith,  10  KyL  497;  Miller  v. 
New  Jersey  Steamboat  Co.,  68  Hun 
424,  12  NTS  301  [aff  135  N.  Y.  613 
mem,  32  NB  646  mernT. 

75.  Lafayette,  etc.,  R.  Co.  v.  Sims. 
27  Ind.  59;  Rex  v.  Toronto  R.  Co.,  23 
Ont.  L.  186,  203,  2  OntWN  681,  18 
OntWR    104    [clt   Cyc]. 

76.  Chesapeake,  etc,  R.  Co.  v. 
Austin,  137  Ky..611,  126  SW  144,  136 
AmSR  807. 

Duty  to  furnish  seats  see  infra 
5  1236. 

77.  Chicago,  etc.,  R  Co.  v.  Fisher, 
21   111.   A.   36. 

78.  State  v.  Atlantic  Coast  Line 
R.  Co.,  61  Fla.  799,  64  8  900;  (Jeer 
v.  Michigan  Cent  R.  Co.,  142  Mich. 
511,   106  NW  72.     See  also  statutory 

? revisions.  And  see  generally  supra 
1069. 

78.  State  v.  Atlantic  Coast  Line 
R.  Co.,  61  Fla,  799,  64  S  900. 

SO.  State  v.  Atlantic  Coast  Line 
R  Co.,  61  Fla.   799,  64  S  900. 

81.     See  statutory  provisions. 

[a]  Xn  Michigan  (1)  1  Comp. 
L.  S  6236,  provides  that  every  rail1- 
road  corporation  shall  furnish  suffi- 
cient accommodation  for  the  trans- 
portation of  passengers  offering  them- 
selves for  transportation  at  stopping 
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is  bound  to  furnish  seats  to  passengers  entitled  to 
transportation,  if  practicable;82  and  the  passenger 
may  refuse  to  give  up  his  ticket  or  to  pay  fare 
unless  a  seat  is  furnished  j83  but  this  does  not  mean 
that  he  is  entitled  to  ride  free  in  such  a  case,  as  he 
cannot  avail  himself  of  the  benefit  of  transportation 
without  a  seat  and  at  the  same  time  withhold  from 
the  carrier  his  fare  or  ticket,  but  he  should  leave 
the  train  or  car  at  the  first  opportunity,  or  be  sub- 
ject to  ejection.8*  A  passenger,  however,  may  not 
dictate  where  he  shall  sit  or  in  what  car  he  shall 
side;8?  except  that,  where  his  ticket  entitles  him  to 
ride-iu  a  particular  seat  or  car,  the  carrier  must, 
unless  an  sudden  or  unusual  influx  of  passengers 

places  Us&S  TOr  receiving  passengers, 
on  payment  io¥  *b*  fare  legally  au- 
thorized. aBd-.'shajl  transport  such 
passengers  from  the  various  stations 
with  all  praetifoaWe  dispatch;  that 
on  refusaj  ,to  transport  any  passen- 
ger without  legal  excuse,  for  such 
default  if  shall  pay  all  damages  to 
the  party  aggrieved,  or  a  penalty  of 
one  hundred  dollars,  at  the  party's 
election.  Under  this  statute  a  car- 
rier is  not  liable  to  a  passenger  for 
failure  to  transport  him  by  a  par- 
ticular train  which  had  been  dis- 
continued and  proper  notice  given, 
provided  the  mistake  in  selling  him 
a  ticket  for  use  on  such  train  was  an 
error  of  the  local  ticket  agent.  Oeer 
v.  Michigan  Cent.  R.  Co.,  142  Mich. 
611.  106  NW  72.  And  see  dictum  in 
Van  Camp  v.  Michigan  Cent  R.  Co., 
137  Mich.  467.  470.  100  NW  771 
(where  the  court  said:  "Railroad 
companies  may  change  their  time- 
tables, may  take  off  and  put  on 
trains,  and  all  that  the  statute  re- 
quires is  that  they  give  reasonable 
notice  to  the  public  of  such  change. 
Sears  v. .  Eastern  R.  Co.,  14  Allen 
(Mass.)  433,  92  AmD  780.  If,  when 
such  reasonable  notice  is  given,  the 
ticket  agent  misinforms  a  passenger, 
this  statute  does  not  apply,  and  the 
passenger  so  misinformed  can  re- 
cover only  his  actual  damages.  .  .  . 
In  suosTcase  he  must  count  upon 
the  ce9pion-law  liability,  and  not 
upon  UHt  of  the  statute").  (2)  But 
the  carrier  Is  liable  for  the  penalty 
where  the  act  which  caused  the  pas- 
senger to  purchase  the  ticket  was 
that  of  the  carrier  itself  In  issu- 
ing and  publishing  its  schedules  and 
in  falling  to  notify  the  agent  of  the 
change.  Van  Camp  v.  Michigan 
Cent.  R  Co.,  supra.  (3)  So  the  car- 
rier is  liable  for  the  penalty  where 
a  passenger  goes  to  a  nag  station  on 


makes  it  impracticable,  furnish  him  with  a  seat  in 
such  car,  and  to  do  this  must,  if  necessary,  limit 
passengers  to  single  seats.84  A  carrier  may  prop- 
erly provide  reasonable  rules  and  regulations  for  the 
seating  of  passengers;87  and  a  rule  restricting  pas- 
sengers to  the  use  of  one  seat  eaeh  if  ears  are  not 
crowded,  and  to  one  half  of  a  seat  if  they  are 
crowded,  and  prohibiting  backs  of  seats  from  being 
turned  so  as  to  make  the  seats  face  each  other,  and 
not  allowing  passengers  to  place  baggage  on  seats  in 
front  of  them  is  a  reasonable  one,88  as  is  also  a 
rule  requiring  conductors  to  permit  a  passenger  who 
has  failed  to  get  the  ticket  really  desired,  on  com- 
plaint made  of  the  true  condition,  to  ride  in  the 


a  railroad  at  night,  intending  to  take 
a  train  that  has  been  in  the  habit 
of  stopping  at  such  station  when 
signaled  so  to  do,  and  the  train  does 
not  stop  for  him,  although  the  usual 
signal  is  given.  Freeman  v.  Detroit, 
etc.,  R.  Co..  66  Mich.  677,  32  NW  833. 

[b]  Instructions. — In  a  suit  by  a 
passenger  to  recover  a  statutory 
penalty  against  a  carrier  for  failure 
to  transport  her  by  a  particular  train 
for  which  defendant  had  sold  her 
a  ticket,  defendant  requested  an  In- 
struction that,  if  defendant  had 
given  its  agent  at  Y  notice  of  the 
change  of  poster  discontinuing  the 
train  on  or-  before  June  14,  1903, 
plaintiff  was  not  entitled  to  recover. 
The  court  modified  the  Instruction 
by  Inserting  the  words  "a  reasonable 
time"  before  the  word  "on,"  and, 
substituting  "June  24th,"  which  was 
the  date  on  which  the  ticket  was 
sold,  for  "June  14th."  It  was  held 
that  the  instruction  as  modified  was 
erroneous,  as  authorising  the  jury 
to  determine  whether  the  counter- 
mand of  the  time-table  was  reason- 
able. G-eer  v.  Michigan  Cent.  R.  Co., 
142   Mloh.   611,   106   NW   72. 

SB.  Ala. — Southern  R.  Co.  v. 
Hayes,  69  S  641,  646  [clt  Cyc];  Ala- 
bama Great  Southern  R.  Co.  v.  Gil- 
bert, 6  Ala.  A.  372,  60  S  642. 

Ark. — St.    Louis,    etc.,    R    Co.    v. 


Leigh.  46  Ark.   368.  65  AmR  668. 

Hawaii. — Ashford  v.  Honolulu 
Rapid  Transit,  etc.,  Co.  16  Hawaii 
580. 

Ind. — Louisville,  etc.,  R  Co.  v. 
Kelly,   92   Ind.   371,   47  AmR   149. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Austin,  137  Ky.  611,  126  SW  144,  136 
AmSR  307  and  note. 

Minn. — Hardenbergh  v.  St.  Paul, 
etc.,  R.  Co..  39  Minn.  3,  38  NW  625. 
12  AmSR  610. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Patterson,  69  Miss.  421.  13  S  697,  22 
LRA  269  and  note. 

N.  T. — Thorpe  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  Y.  402,  32  AmR 
326. 

Okl. — Lane  v.  Choctaw,  etc.,  R  Co.. 
19  Okl.  324.  91  P  883. 

S.  C. — Talbert  v.  Charleston,  etc., 
R.  Co.,  97  S.  C.  466,  81  SB  182;  Cave 
v.  Seaboard  Air  Line  R.  Co.,  94  S.  C. 
282,  77  SB  1017,  LRA1915B  915  and 
note,  AnnCasl915A  1065. 

Tenn. — Memphis,  etc.,  R  Co.  v. 
Benson,  86  Tenn.  627,  4  SW  6,  4 
AmSR  776. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Morris,  (Civ.  A.)  60  SW  813. 

Wis. — Bass  v.  Chicago,  eto.,  R.  Co., 
36  Wis.  450,  17  AmR495. 

Ont. — Rex  v.  Ontario  R  Co.,  S3 
OntL  186.  209,  2  OntWN  681,  18 
OntWR  104  [clt  Cyc):  Braseau  v. 
Canadian  Pac.  R.  Co.,  11  OntWR  186, 


140  felt  Cyc]. 

[a]  More  than  ordinary  ear* 
must  be  exercised  by  a  railroad  com- 
pany to  provide  its  passengers  with 
seats.  Galveston,  etc.,  R  Co.  v.  Mor- 
ris, (Tex.  Civ.  A.)  60  SW  813  [aft 
94  Tex.  505,  61  SW  709]. 

[b]  Proper  accommodations,— It 
is  the  duty  of  a  carrier  of  passen- 
gers to  provide  fit  and  suitable  ac- 
commodations for.  all  the  passengers 
that  it  receives  and  attempts  to 
transport,  and  "proper  accommoda- 
tions means  seats  such  as  are 
usually  provided  and  in  use  in  a 
vehicle  Intended  for  the  transporta- 
tion of  passengers.  Lane  v.  Choc- 
taw, etc.,  R.  Co.,  19  Okl.  324.  91  P 
883. 

[c]  After  a  carrier  accepts  a  pas- 
senger on  a  trails*  attached  to  a 
motor  ear  and  takes  his  fare  and 
provides  him  with  a  seat,  it  has  no 
right  to  detach  the  trailer  before 
the  passenger's  destination  is  reached 
and  Insist  on  his  proceeding  In  the 
motor  car  unless  It  furnishes  him 
with  as  good  accommodation  in  the 
motor  car  as  he  had  on  the  trailer. 
Ashford  v.  Honolulu  Rapid  Transit, 
etc.,  Co.,  16  Hawaii  680. 

83.  Chesapeake,  etc.,  R  Co.  v. 
Austin.  137  Ky.  611.  126  SW  144.  136 
AmSR  307;  Hardenbergh  v.  St.  Paul, 
etc..  R  Co..  39  Minn.  3,  38  NW  625, 
12  AmSR  610;  Davis  v.  Kansas  City, 
etc.,  R.  Co.,  63  Mo.  317.  14  AmR  457; 
Cave  v.  Seaboard  Air  Line  R.  Co.,  94 
S.  C.  282.  77  SB  1017,  LRA1916B  916 
and   note,  AnnCasl915A  1066. 

84.  See  supra  J  1173. 

88.  Ark. — Bresewtts  v.  St.  Louis, 
etc..  R.  Co.,  76  Ark.  242,  87  SW  127, 
70  LRA  212. 

111. — Claypool  v.  McAllister,  20  111. 
604. 

Ind. — Pittsburgh,    etc.,    R.    Co.    v. 


Van  Houten,   48  Ind.   90. 

Mo. — McLain  v.  St.  Louis,  etc..  R. 
Co.,   131   Mo.  A.   733,  111  SW  8X6. 

N.  J. — Parks  v.  Delaware,  etc..  R 
Co.,   85   N.   J.    L.   677,   89  A  MS     Off 

86  N.    J.    L.    696    mem.    92    A    1087 
mem]. 

Tenn. — Memphis,  etc,  R  Co.  t. 
Benson,  86  Tenn.  627,  4  SW  S.  4 
AmSR  776-  Chesapeake,  etc.  R.  Co. 
v.  Wells,  85  Tenn.  613,  4  8W  6. 

Ont. — Braseau  v.  Canadian  Pac  R 
Co.,  11   OntWR  136. 

[a]  "Unless  the  seats  ace  tn- 
bersa  and  a  ticket  Is  bought  for  * 
■eat  so  numbered,  or  unless  a  ticket 
Is  bought  for  a  particular  seat 
identified  in  some  other  way.  there 
Is  no  right  to  occupy  any  particular 
seat."  Braseau  v.  Canadian  Pac.  R 
Co..  11  OntWR  186,  140   [clt  CycJ. 

[b]  The  oarrler  has  the  rljgat  to 
assign  each  passenger  to  his  posi- 
tion In  the  conveyance,  in  the  exer- 
cise of  Its  own  discretion  with  ref- 
erence to  the  control  of  the  vehicle. 
Claypool  v.  McAllister,  20  111.   604. 

re]  Bight  to  remain  in  seat  flrst 
seleoted.— In  the  absence  of  any 
rule  of  a  carrier  to  the  contrary,  a 
passenger  has  the  right  to  remain 
in  the  seat  first  selected  by  him  on 
entering  a  car  and  cannot  rightfully 
be  removed  to  another  by  the  con- 
ductor, although  there  are  many 
vacant  seats  in  the  car.  and  the  con- 
ductor had  been  occupying  the  seat 
selected  Just  before  the  passenger 
entered  the  car.  McLain  v  St. 
Louis,  etc..  R.  Co..  131  Mo.  A.  733. 
Ill  SW  885.  Compare  Brezeau  v. 
Canadian  Pac  Co.,  11  OntWR  It* 
(where  a  passenger  selecting  a  seat 
occupied  by  another  passenger,  but 
who  was  temporarily  absent  there- 
from, was  compelled  to  take  an- 
other seat). 

~d]  Accepting  seat  In  smoker*— 
icre  a  passenger  about  to  take 
his  train  is  directed  by  a  porter  to 
ride  in  the  smoker  and  does  so  with- 
out having  appealed  to  the  conduc- 
tor for  any  other  quarters,  he  can- 
not recover  damages  for  sickness 
caused  by  riding  there.  Bresewtts- 
V.  St.  Louis,  etc,  R  Co.,  76  Ark.  142. 

87  SW  127.  70  LRA  212. 

[el  Compelling  passenger  to  go  In 
smoker.— The  fact  that  a  cripple 
appeared  as  If  he  was  under  the  in- 
fluence of  Intoxicants  would  not  ex- 
cuse a  railroad  company  for  com- 
pelling htm  to  go  into  the  smoker 
Instead  of  the  day  coach,  the  con- 
ductor not  having  exercised  reason- 
able care  to  determine  whether  he 
was  In  fact  Intoxicated.  Parks  v. 
Delaware,  etc.,  R  Co.,  86  N.  J.  L 
677,  89  A  983  [aft  86  N.  J.  L.  696 
mem,  92  A  1087  mem]. 

86.  Louisville,  etc  R.  Co.  v.  Pat- 
terson, 69  Miss.  421.  13  S  697.  22 
LRA   269   and   note. 

AeiMHi"— *Hltrfl*fT*T  SjeooxAtng  to  amv 
treot  generally  see  infra  I  1237. 

ST.  McLain  v.  St  Louis,  etc.  R 
Co.,  181  Mo.  A.  723,  111  SW 
835. 


Whe 


see  supra  }|  1070-1077. 

88.     Gulf,    etc.,    R    Co.    v.    Moody. 
(Tex.  Civ.  A.)  30  SW  674. 


For  later  eases,  developments  and  changes  in  the  law  sse  cumulative  Annotations,  same  title,  page  and  note  number. 
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coach  in  which  he  would  have  been  entitled  to  ride 
if  no  mistake  had  been  made,  on  payment  of  the. 
difference  in  price  of  tickets. 

Unusual  number  of  passengers.  A  carrier,  how- 
ever, is  not  bound  under  all  circumstances  to  furnish 
a  sufficient  number  of  cars  to  accommodate  all  with 
seats  who  may  apply  for  transportation,  as  unfore- 
seen emergencies  may  often  arise  where  the  per- 
formance of  such  duty  would  involve  an  impossi- 
bility; it  is  required  to  furnish  only  suitable  seating 
accommodations  for  the  ordinary  amount  of  travel, 
or  for  an  extraordinary  number  on  reasonable 
notice;"0  and  if  a  passenger  with  notice  of  the  cir- 
cumstances takes  passage  on  a  crowded  car  and 
surrenders  his  ticket  or  pays  fare,  he  waives  strict 
performance  of  his  contract  rights  to  a  seat,*1  and 
it  has  been  held  that  the  carrier  is  not  liable  in  such 
a  case  to  a  colored  passenger  who  is  unable  to  get  a 
seat  because  of  the  white  passengers  crowding  over 
into  the  colored  coach."2  But  if  the  carrier  receives 
a  passenger  in  such  a  case  without  condition  or 
notice  of  its  inability  to  provide  for  his  safety,  it 
assumes  all  the  obligations  usually  incumbent  on  a 
carrier.88 

[$  1237]  4.  Accommodations  According  to  Con- 
tract. One  who  has  purchased  a  ticket  of  a  par- 
ticular class  is  entitled  to  accommodations  accord- 
ing to  his  ticket,*4  although  in  case  of  an  unfore- 
seen emergency  he  may  be  compelled  to  accept-other 
accommodations." 


Second-class  tickets.  The  holder  of  a  second- 
class  ticket  is  entitled  to  reasonable  accommodations 
of  the  kind  usually  furnished  to  passengers  of  that 
class,0*  and  cannot  be  compelled  to  travel  in  a 
smoking  car.87 

[$  1238]  F.  Continuous  Trip  According  to  Terms 
of  Contract — 1.  In  General.  The  passenger  is  en- 
titled to  transportation  from  the  point  indicated  by 
his  ticket  as  the  beginning  of  his  journey  to  his 
destination,  and  not  in  the  opposite  direction;*8 
and  the  facts  that  the  holder  has  been  permitted  on 
former  occasions  to  make  a  reverse  trip  on  a  ticket 
calling  for  passage  in  one  direction,  and  that  a 
conductor  on  another  train  at  another  time  gave 
his  opinion  to  the  holder  that  the  ticket  would  be 
good  for  passage  either  way,  do  not  alter  the  rule.** 
But  where  the  conditions  of  the  ticket  require  a  con- 
tinuous journey,  the  passenger  may  nevertheless 
commence  his  journey  at  an  intermediate  point.1 

[$  1239]  2.  Stop-Pver  Privileges— a.  In  General 
In  the  absence  of  a  contract  to  the  contrary  arising 
from  special  provisions,  or  implied  from  usage  or 
regulation,  a  ticket  entitles  a  passenger  only  to -con- 
tinuous transportation  from  the  initial  point  to  the 
end  of  his  journey;2  and  if,  after  commencing  the 
journey,  he  stops  off  or  abandons  it  before  reaching, 
his  destination,  he  is  not  entitled  to  complete  it 
on  another  train  or  at  another  time,  under  -the 
original  ticket  or  payment  of  fare,*  particularly 
where  the  ticket  expressly  provides  that  the  trip 


89.  Alabama,  etc.,  R  Co.  v.  Drum- 
mond.    73    Mies.   813,   20   8   7. 

90.  Ark. — Chicago,  etc.,  R  Co.  v. 
Lindahl.  102  Ark.  688,  145  SW  1»1, 
AnnCasl914A  S61. 

111. — Chicago,  etc.,  R.  Co.  v.  Car- 
roll. 5  111.  A.  101. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Austin,  137  Ky.  611,  126  SW  144,  136 
AmSR  307  and  note. 

S.  C. — Cave  v.  Seaboard  Air  Line  R. 
Co..  94  S.  C.  282,  77  SE  1017,  LRA 
1915B  915  and  note,  AnnCaal915A 
1065. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Tittle,  (Civ.  A.)  115  SW  640. 

[a]  Seasonable  oar*. — A  railroad 
company  is  not  guilty  of  a  breach  of 
duty  to  provide  a  seat  for  a  passen- 
ger if  it  has  exercised  due  care  ade- 
quately to  meet  all  demands  that  it 
has  reason  to  expect,  and  the  passen- 

fer  is  informed,  or  should  have  had 
nowledge.  of  the  crowded  condition 
of  the  cars.  St.  Louis  Southwestern 
R.  Co.  v  Tittle,  (Tex.  Civ  A.)  116 
SW  640. 

91.  Jacobs  v.  West  End  St.  R.  Co., 
178  Mass.  116,  59  NE  639:  Hanna  v. 
Nassau  Electric  R.  Co..  18  App.  Div. 
187.  45  NTS  437:  Weeks  v.  Auburn, 
etc.  R.  Co..  60  Misc.  400,  113  NTS 
636 

[a]  Crowded  street  os*. — Passen- 
gers who  choose  to  take  passage  on 
a  street  car  which  is  so  crowded  that 
they  have  to  stand  on  the  rear  plat- 
form or  on  the  steps,  and  thereby 
block  the  exit  from  the  car,  assume 
all  inconveniences  Incident  thereto, 
including  that  of  alighting  when  nec- 
essary   to   allow    a   proper   exit   for 

Sassengers     who    wish     to    get    off. 
acobs  v.  West   End   St.   R.   Co.,   178 
Mass.  116.  59  NE  639. 

[b]  Transfer  to  crowded  ear.— A 
passenger  on  a  street  car  who  re- 
ceives a  transfer  to  another  line  is 
not  entitled  ,to  board  the  first  car 
that  reaches  the  transfer  point,  re- 
gardless of  whether  there  is  room 
for  him  on  the  car.  Hanna  v.  Nas- 
sau Electric  R.  Co.,  18  App.  Div.  137, 
45  NTS  437. 

99.  St.  Louis,  etc.,  R  Co.  v.  Pet- 
ties,  99  Ark.  416.  188  SW  961. 

[a]  Season  for  ruls>— "The  rail- 
way company  may  be  liable  for  the 
statutory  penalty  for  permitting 
white  and  colored  passengers  to  ride 
in  the  same  coach,  and  passengers  of 


different  races  may  be  held  guilty  of 
an  offense  in  occupying  the  same 
coach,  but  the  fact  that  the  railway 
company.  In  an  emergency  which 
rendered  it  impossible  to  accommo- 
date all  the  passengers,  failed  to 
eject  a  coach  load  of  people  of  one 
race  in  orden.  to  accommodate  three 
or  four  passengers  of  the  other  race 
does  not  necessarily  render  it  liable 
in  damages  for  failure  to  give  a  pas- 
senger a  seat.  The  law  requires 
equal  but  separate  accommodations 
sufficient  for  passengers  of  both 
races,  but  this  may  be  prevented  on 
account  of  some  sudden  emergency 
which  could  not  be  anticipated,  and 
the  company  might  be  compelled  on 
that  account  to  deny  sufficient  ac- 
commodations to  one  race  or  the 
other.  Chesapeake,  etc.,  R.  Co.  v. 
Com.,  119  Ky.  619.  84  SW  666,  27 
KyL  176.  The  statute  does  not  com- 
pel the  company  to  provide  accommo- 
dations equally  for  the  use  of  the 
two  races,  but  what  is  required  is 
that  they  be  given  accommodations 
of  equal  comfort  and  convenience. 
This  may,  however,  be  rendered  im- 
possible on  account  of,  an  unforeseen 
emergency,  and  under  those  circum- 
stances a  passenger  cannot  claim 
damages  because  he  Is  denied  ac- 
commodations which  are  furnished  to 
passengers  of  the  other  race.  When 
the  accommodations  are  insufficient 
for  all  on  account  of  an  unforeseen 
demand,  the  full  duty  of  the  railway 
company  under  the  law  is  performed 
by  furnishing  accommodations  as  far 
as  possible  to  those  who  apply,  even 
If  passengers  of  one  race  or  the'other 
should  be  denied."  St.  Louis,  etc..  R. 
Co.  v.  Pettles,  99  Ark.  415,  419.  138 
SW   961. 

93.  Evansvllle,  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  441,  92  AmD  322; 
Purcell  v.  Richmond,  etc..  R.  Co.,  108 
N.  C.  414,  12  SE  954,  956.  12  LRA  113. 

94.  U.  S.— BUlinger  v.  Clyde  SS. 
Co..  168  Fed.  611. 

Cal. — Pfister  v.  Central  Pac.  R.  Co., 
70  Cal.  169.  11  P  686,  59  AmR  404. 

Ga. — Central  R.  Co.  v.  Smith,  76 
Ga.  209. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Austin,  137  Ky.  611,  126  SW  144,  136 
AmSR  307  and  note. 

Miss. — Alabama,  etc.,  R.,  Co.  v. 
Drummond,  73  Miss.  813,  20  S  7. 

Tex. — St.    Louis,    etc.,    R    Co.    v. 


Mackle,   71   Tex.   491,   9   SW  461,   10 

AmSR  766,  1  LRA  667.  , 

fa]    One    who    has    a    nrst-ttteM 

ticket  is  entitled  to  transportation  in 
a  passenger  coach,  but  not  in  a  bag- 
gage car.  Pflster  v.  Central  Pac  R. 
Co..  70  Cal.  169,  11  P  686,  59  AmR 
404. 

•oats  according  to  oteas  of  ticket 
see  supra  I  1286. 

96.  Louisville,  etc,  R  Co.  v. 
Fisher,  156  Fed.  68.  83  CCA  584,  11 
LRANS  926  (sleeping  car  passenger 
compelled  to  ride  in  day  coach  in 
case  of  a  wreck). 

90.  Jones  v.  Grand  Trunk  R  Co,  9 
Ont.  L.  723,  6  OntWR  611. 

97.  Southern  R.  Co,  v.  Wood!  114 
Ga.  159,  39  SE  922;  Jones  v  Grand' 
Trunk  R  Co.,  9  Ont.  L.  723,  5  OntWR. 
611   Tdlsm  app  3  OntWR  705). 

[a]  Where  a  woman  and  her  chil- 
dren, holders  of  second-class  tickets, 
were  compelled  by  the  conductor  to' 
ride  in  a  smoking  car  which  was  oc- 
cupied by  men  smoking,  and  they 
were  made  ill  by  the  smoke  and' 
fumes  of  the  tobacco,  and  It  appeared 
that  this'  car  was  not  the  kind  in 
which  second-class  passengers  were, 
ordinarily  required  to  ride,  plaintiff 
was  entitled  to  recover.  Southern  R. 
Co.  v  Wood.   114  Ga   159,  39  SE  922. 

98.  Godfrey  v.  Ohio,  etc.,  R  Co., 
116  Ind.  30,  18  NE  61;  Keeley  v.  Bos- 
ton, etc.,  R.  Co.,  67  Me.  163,  24  AmR 
19. 

99.  Keeley  v.  Boston,  etc.,  R.  Co., 
67  Me.  163,  24  AmR  19. 

1.  Georgia  R.,  etc.,  Co.  v.  Clarke,. 
97  Ga.  70S.  25  SE  368;  Auerbach  v. 
New  York  Cent.,  etc.,  R.  Co.,  89  N.  T. 
281,  42  AmR  290. 

3.  Minn. — Wyman  v.  Northern 
Pac.  R.  Com  34  Minn.  210,  26  NW  349. 

N.  T.— Barker  v  Conin,  81  Barb. 
566. 

Oh.— Hatten  v.  Railroad  Co.,  39  Oh. 
St,  375. 

Tenn. — Louisville,  etc.,  R  Co.  v. 
Klyman,  108  Tenn.  304.  67  SW  472, 
91  AmSR  756,  56  LRA  769. 

Tex. — International,  etc.,  R.  Co.  v. 
Ing,  29  Tex.  Civ.  A.  398,  68  SW  722. 

Can. — Coombs  v.  Reg.,  24  Can.  S. 
C.  13. 

3.  U.  S. — Roberts  v.  Koehler,  30 
Fed.  94;  Pierce  v.  Pennsylvania  Co.. 
19  F.  Cas.  No.  11.146,  3  CincLBul  925. 

Cal.— Drew  v.  Central  Pac.  R  Co., 


61  Cal.  486Djgjtized  by  t 
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shall  be  continuous,  although  this  simply  expresses 
the  general  rule  of  law.4  And  with  greater  reason 
the  passenger  cannot,  instead  of  himself  resuming 
his  journey  on  a  subsequent  train,  introduce  some 
one  else  in  his  stead,  and  compel  the  carrier  to  com- 
plete the  contract  by  carrying  such  other  person  on 
a  subsequent  train.1  Should  a  passenger  attempt  to 
resume  his  journey  by  virtue  of  the  same  ticket, 
the  conductor  may  demand  the  regular  fare;  but 
before  doing  this,  or  before  ejecting  him  for  refus- 
ing to  pay  the  same,  he  must  return  to  such  pas- 
senger the  ticket  which  he  has  declined  to  honor.* 
The  words  "continuous  passage"  in  a  ticket  have 
been  held  to  mean  the  continuous  passage  of  the 
person  to  whom  the  ticket  was  issued,  and  not  that 
of  the  train;7  they  do  not  import  that  he  shall  be 
carried  without  any  stop  or  change  of  cars.8  A 
ticket  marked  "good  for  one  seat,"  etc.,  has  been 
construed  to  mean  one  seat  in  the  same  train  on 
which  the  holder  takes  passage,  and  that  he  is  to 
be  carried  by  that  train  only,  add  not  by  train  after 
train,  and  by  broken  stages,  day  after  day.* 

111. — Churchill  v.  Chicago,  etc.,  R. 
Co..  67  111.  390. 

Iowa. — Stone  v.  Chicago,  etc.,  R. 
Co.,  47  Iowa  82,  29  AmR  458. 

Ky-. — Wilsey  v.  Louisville,  etc.,  R. 
Co.,  83  Ky.  511,  7  KyL  498. 

Md. — McClure  v.  Philadelphia,  etc, 
R.  Co.,  34  Md.  532,  6  AmR  346. 

Mass. — Cheney  v.  Boston,  etc.,  R. 
Co.,  11  Mete.  121,  45  AtnD  190  and 
note. 

Minn. — Wytnan  v.  Northern  Pac. 
R.  Co.,  34  Minn.  210,  26  NW  349. 

N.  H. — Johnson  v.  Concord  R. 
Corp.,  46  N.  H.  213.  88  AmD  199. 

N.  J. — Pennsylvania  R.  Co.  v. 
Parry.  66  N.  J.  L.  661.  27  A  914,  39 
AmSR  654,  22  LRA  261;  State  v. 
Overton,  24  N.  J.  L.  435,  61  AmD  671. 

N.  Y. — Hamilton  v.  New  York  Cent. 
R.  Co.,  61  N.  Y.  100:  Terry  v.  Flush- 
ing:, etc.,  R.  Co.,  13  Hun  359'  Gale  v. 
Delaware,  etc.,  R.  Co.,  7  Hun  670; 
Barker  v.  Coflln,  81  Barb.  556;  Beebe 
v.  Ayres,  28  Barb.  276;  Dunphy  v. 
Erie  R.  Co.,  42  N.  Y.  Super.  128. 

N.  C. — Allen  v.  Wilmington,  etc., 
R.  Co..  119  N.  C.  710.  25  SE  787. 

Oh. — Hatten  v.  Railroad  Co..  39  Oh. 
St.  376;  Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram,  11  Oh.  St.  467. 

Pa. — Vankirk  v.  Pennsylvania  R. 
Co.,  76  Pa.  66,  18  AmR  404:  Oil 
Creek,  etc.,  R.  Co.  v.  Clark,  72  Pa. 
231:  Dietrich  v.  Pennsylvania  R.  Co., 
71  Pa.  432,  10  AmR  711.       .   . 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Klyman,  108  Tenn.  804,  67  SW  472, 
91  AmSR  766.   66  LRA  769. 

Tex. — Gulf,  eta,  R.  Co.  v.  Henry, 
84  Tex.  678,  19  SW  870.  16  LRA  318; 
Breen  v.  Texas,  etc.,  R.  Co..  60  Tex. 
48;  International,  etc.,  R.  Co.  v.  Ing, 
29  Tex.  Civ.  A.  898,  68  SW  722-  Land- 
ers v.  Missouri,  etc.,  R.  Co.,  (Civ.  A.) 
60  SW  628. 

Eng. — Ashton  v.  Lancashire,  etc., 
R.  Co.,  [1904]   2  K-  B.  313. 

Ont. — Briges  v.  Grand  Trunk  R. 
Co.,  24  U.  C.  Q.  B.  510;  Craig  v. 
Great  Western  R.Co.,  24  U.C.  Q.  B.  504. 

[a]  Season  for  rule. — "A  contrary 
doctrine  would  necessarily  impose  on 
the  carrier  additional  duties,  the  re- 
moval of  baggage  as  well  as  the 
passenger  from  one  train  to  another, 
and  the  consequent  additional  atten- 
tion on  the  part  of  the  company; 
also  an  increased  risk  of  "accidents, 
and  a  hindrance  and  delay  not  con- 
templated by  a  reasonable  interpre- 
tation of  their  undertaking."  Cleve- 
land, etc.,  R.  Co.  v.  Bartram,  11  Oh. 
St  457.  463. 

[b]  Street  ear  tickets— The  holder 
of  tickets  issued  by  a  street  surface 
railroad,  good  for  one  fare  between 
two  points,  is  only  entitled  to  a  con- 
tinuous passage  on  each  ticket,  and 
may  not  alight  from  one  car  on 
which    he    begins    his    Journey    and 


[$  1240]  b.  When  Stop-Over  Is  Permitted.  The 
carrier  may  of  course  by  special  agreement  bind 
'itself  by  the  grant  of  the  privilege  of  stopping  over 
at  an  intermediate  station ;  but  in  order  to  have  this 
effect,  the  agreement  must  have  been  made  by  com- 
petent authority.10  Time  in  these  contracts  is 
usually  an  important  element,  because,  in  as  much 
as  the  carrier  is  required  to  furnish  accommoda- 
tion for  all  persons  who  apply  for  passage  on  any 
day,  it  is  important  to  know  how  many  are  to  be 
carried,  and  this  cannot  be  known  if  there  are  per- 
sons holding  tickets  who  have  a  right  to  apply  for 
passage  along  the  route  in  numbers  entirely  un- 
known.11 It  has  been  held  that  where  a  passenger  is 
informed  by  the  conductor  that  he  may  stop  off 
en  route,  and  then  continue  his  journey  on  the  same 
ticket,  and  when,  in  pursuance  of  such  advice,  he 
leaves  that  train  and  boards  pnother,  the  company 
is  bound  to  carry  him  to  the  end  of  his  route;" 
but  the  contrary  has  been  held,  where  the  ticket 
expressly  restricted  the  passenger  to  a  continuous 
trip  and  provided  that  no  agent  had  authority  to 


afterward  board  another  car  and 
complete  the  Journey  on  the  same 
ticket.  Bonasera  v.  Buffalo,  etc., 
Tract.  Co.,  63  Misc.  644,  118  NYS  748 
[aft*  138  App.  Div.  917  mem,  123 
NYS  1107  mem]. 

[c]  A  ticket  marked  "good  for 
this  day  and  train  only,"  gives  the 
holder  a  right  to  select  any  train  on 
that  day  that  goes  to  hifi  place  of 
destination,  but  he  has  no  right  to 
ride  part  of  the  way  on  one  train 
and  afterward  to  resume  the  trip  on 
another  train.  Gale  v.  Delaware, 
etc.,  R.  Co.,  7  Hun  (N.  Y.)  670. 

4.  Barker  v.  Coflln,  31  Barb.  (N. 
Y.)  556;  Coombs  v.  Reg.,  26  Can.  S. 
C.  18. 

B.  Walker  v.  Wabash',  etc.,  R.  Co., 
15  Mo.  A.  333. 

e.  Vankirk  v.  Pennsylvania  R.  Co., 
76  Pa.  66,  18  AmR  404. 

Betnrn  of  fare  or  tieket  as  condi- 
tion of  ejection  see  supra  1  1197. 

7.  Walker  v.  Wtfbash,  etc.,  R.  Co., 
15  Mo.  A.  333;  Brian  v.  Oregon  Short 
Line  R.  Co.,  40  Mont.  109,  106  P  489, 
26  LRANS  459,  20  AnnCas  311. 

8.  Southern  R.  Co.  v.  Daughdrlll, 
11  Ga.  A.  603,  75  SE  925. 

9.  Dietrich  v.  Pennsylvania  R.  Co., 
71  Pa.  432,  437,  10  AmR  711. 

10.  Scofleld  v.  Pennsylvania  Co.. 
112  Fed.  855,  50  CCA  553.  56  LRA 
224;  McClure  v.  Philadelphia,  etc.,  K. 
Co.,  34  Md.  532,  6  AmR  345:  Petrie 
v.  Pennsylvania  R.  Co.,  42  N.  J.  L. 
449:  Dietrich  v.  Pennsylvania  R.  Co., 
71  Pa.  432.  10  AmR  711. 

[a]  Agent  at  way  stations-It  will 
not  avail  the  passenger  that  he 
stopped  over  on  the  faith  of  repre- 
sentations made  by  an  agent  at  a 
way  station,  the  presumption  being 
that  such  an  agent  has  no  authority 
to  vary  the  regulations  of  the  com- 
pany. McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,  6  AmR  345. 

[b]  A  freight  agent  has  no  au- 
thority to  bind  the  company  by  as- 
surances that  one  traveling  on  a 
drover's  ticket  may  stop  over  at  an 
intermediate  station,  he  having 
nothing  to  do  with  the  selling  of  the 
tickets.  Dietrich  v.  Pennsylvania  R. 
Co.,  71  Pa.  432,  10  AmR  711. 

[c]  Parol  contract  giving;  right  of 
stop-over.— The  ticket  is  not  the  sole 
evidence  of  a  right  to  a  stop-over: 
it  is  competent  to  show  a  parol 
agreement  made  with  the  carrier's 
agent  at  the  time  the  passenger  buys 
his  ticket.  Scofleld  v.  Pennsylvania 
R.  Co.,  112  Fed.  855,  50  CCA  563,  56 
LRA  224. 

Id]  Intermediate  oonduotor  wrong- 
fully taking  up  ticket. — Where  a 
railroad  company  agrees  to  transport 
a  passenger  between  specified  points, 
wfth  the  right  to  stop  off  at  an  Inter- 
mediate point,  and  there  is  nothing 


on  the  face  of  the  ticket  Inconsistent 
with  such  privilege,  nor  any  rule  of 
the  company  shown  contrary  thereto, 
nor   any   knowledge   thereof  by  thj 

Sassenger,  and  the  company's  con- 
uctor,  denying  the  right  to  stop  oil, 
takes  up  the  passenger's  coupon  over 
his  objection,  such  passenger  has  i 
right  under  his  contract  to  resume 
his  Journey  from  the  place  of  stop- 
over, although  the  written  evident* 
of  such  contract  is  in  the  hands  of 
the  company,  and  although  the  con- 
ductor has  denied  his  right  to  stop 
off.  Scofleld  v.  Pennsylvania  Co.,  ill 
Fed.  855,  50  CCA  553.  66  LRA  224. 

11.  Terry  v.  Flushing,  etc,  R.  Co., 
13   Hun    (N>   Y.)    359. 

IS.  Tarbell  v.  Northern  Cent  R. 
Co.,  24  Hun  (N.  Y.)   51. 

[a]  Where  a  conductor,  acthif 
within  the  scope  of  his  apparent  au- 
thority, issues  a  stop-over  ticket  the 
company  is  liable  for  the  refusal  of 
the  second  conductor  to  honor  it 
notwithstanding  the  first  conductor 
acted  contrary  to  the  rules  of  tbe 
company,  the  passenger,  however, 
having  no  knowledge  of  any  such 
want  of  authority.  Ray  v.  Cortland, 
etc..  Tract.  Co.,  19  App.  Div.  530,  4» 
NYS  521;  Tarbell  v.  Northern  Cent 
n.  Co.,  24  Hun  (N.  Y.)  61,  64  (where 
the  court,  distinguishing  between 
this  and  a  case  in  which  the  passen- 
ger had  gotten  off  the  train  without 
an  assurance  that  he  could  take  pas- 
sage on  another  train,  said:  "  On  the 
strength  of  this  assurance  the  plain- 
tiff got  off,  thus  surrendering  the 
right  of  riding  any  further  upon  that 
train.  Unless,  then,  the  plaintiff  was 
to  be  permitted  to  act  on  the  assur- 
ance of  the  train  agent  the  defend- 
ants, through  their  agent,  would  be 
allowed  to  perpetrate  the  fraud  of 
depriving  the  plaintiff  of  part  of  the 
benefit  of  his  contract  by  a  false 
statement.  The  defendants,  by  In- 
ducing the  plaintiff  to  get  off  the 
train,  relieved  themselves  of  the  risk 
and  labor  of  transporting  him  on 
that  train  any  farther.  They  must 
therefore  fulfil  the  statement  DT 
which  their  agent  induced  the  plain- 
tiff to  get  off;  inasmuch  as  It  was  a 
statement  as  to  which  the  plaintiff 
was  clearly  entitled  to  rely  upon  the 
train  agent.  The  train  agent  was  In 
control  of  the  train.  He  was  evi- 
dently the  officer  of  whom  passen- 
gers should  Inquire  as  to  what  tbejr 
might  do  In  respect  to  their  Journey, 
according  to  the  rules  of  the  com- 
pany. It  was  within  the  scope  of  his 
apparent  authority  to  tell  the  plain- 
tiff what  the  effect  would  be  of  his 
getting  off  that  train"). 

Bight  to  eject  passenger  tnromfs 
mistake  of  first  conductor  see  supra 
i   1186. 


For  later  oases,  developments  and  changes  in  tbe  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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modify  the  contract.1* 

Regulations;  usage.  By  regulation  the  privilege 
of  stopping  over  at  an  intermediate  point  and  con- 
tinuing the  journey  later  under  the  same  ticket  is 
often  given,  but  in  such  case  the  regulation  must  be 
complied  with;14  and. under  such  a  regulation  a 
passenger  has  the  right  to  rely  on  the  assurances  of 
the  conductor  with  reference  to  stopping  over.15 
Where  a  usage  is  relied  on  as  giving  a  right  to  stop 
over,  the  subsequent  change  of  the  usage  by  a  rule 
has.  been  held  binding  on  the  passenger,  although 
he  had  no  notice  thereof;18  and  the  mere  fact  that 
a  passenger  has  been  allowed  on  some  occasions  to 
stop  over  does  not  entitle  him  to  do  so  on  other 
occasions.17 

Statutory  right.  The  right  to  stop  over  at  an 
intermediate  point  on  the  passenger's  journey  is 
sometimes  given  by  statute;18  and  some  statutes 
also  require  the  company  to  sell  tickets  with  stop- 
over privileges  and  prescribe  a  penalty  for  dis- 
obedience of  its  provisions.18  A  statute  requiring 
the  sale  of  stop-over  tickets  has  no  extraterritorial 
operation,20  although  it  applies  to  a  foreign  corpora- 
tion while  acting  as  a  carrier  in  the  state.11  Nor 
does  such  a  statute  apply  to  one  who  demands  a 
ticket  with  a  desire  that  it  shall  be  refused  and  for 
the  sole  purpose  of  laying  a  foundation  to  recover 
the  penalty.*8 

Journey  interrupted  by  accident.   Where  the  con- 


tinuity of  the  journey  is  interrupted  by  misfortune 
or  accident,  without  fault  on  the  part  of  the  pas- 
senger, he  is  entitled  to  continue  his  journey  by 
another  train.88 

[§  1241]  c.  Where  Ticket  Is  in  Coupon  Form. 
An  ordinary  coupon  ticket  which  amounts  in  effect 
to  separate  contracts  of  transportation  over  dis- 
tinct lines,  and  with  no  special  stipulations  as  to  the 
journey  being  continuous,  is  not  within  the  opera- 
tion of  the  foregoing  principles,  but  the  passenger 
may  stop  off  at  any  connecting  point  and  subse- 
quently avail  himself  of  the  coupons  entitling  him 
to  transportation  for  the  remainder  of  his  journey;8* 
and  this  is  true  with  reference  to  the  several 
divisions  of  a  system  owned  or  operated  by  one 
management;88  but  a  passenger  has  no  right,  under 
this  rule,  to  stop  over  at  a  station  between  such 
connecting  points.28  The  ticket  may  provide  that 
the  passage  must  be  continuous  to  the  point  of 
destination,  but  provisions  on  this  subject  must  be 
clear,  and  when  they  are  of  doubtful  import  they 
will  be  construed  against  the  company,  and  the  pas- 
senger will  be  held  to  have  the  right  to  stop  over  at 
terminal  points.87 

[*,  1242]  d.  Where  Privilege  Is  Subject  to  Con- 
ditions. Where  the  passenger's  ticket,,  or  a  regu- 
lation of  the  company,  attaches  certain  conditions  to 
the  stop-over  privilege,  the  passenger  is  entitled  to 
that  privilege  only  on  complying  with  such  con- 


is.  Sanden  v.  Northern  Pac.  R. 
Co..  48  Mont  209.  115  P  408,  34  LRA 
NS  Til  and  note;  International,  etc^. 
R.  Co.  v.  Best,  98  Tex.  844,  55  SW 
115. 

[a]  Authority  of  conductor. — The 
conductor  of  a  railroad  train  has  no 
authority  to  bind  the  company,  by 
allowing  a  stop-over,  so  as  to  make 
the  company  liable,  where  a  connect- 
ing road  ejected  the  passenger  be- 
cause the  ticket  provided  for  a  con- 
tinuous trip  on  the  two  roads.  In- 
ternational, etc.,  R.  Co.  v.  Best,  93 
Tex.  344.  55  SW  316. 

[bl  After  exchange  for  passage 
check. — A  condition  In  a  special  con- 
tract ticket  that  it  shall  be  used  be- 
fore a  certain  date  and  that  there 
shall  be  no  stop-over  cannot  be 
waived,  by  either  the  conductor  or 
the  station  agents  along  the  line, 
after  the  ticket  has  been  exchanged 
for  a  continuous  passage  check 
which  on  Its  face  shows  that  the 
limit  Is  too  short  for  the  conductor 
to  allow  a  stop-over.  Sanden  v. 
Northern  Pac.  R.  Co.,  43  Mont.  209, 
115  P  408.  34  LRANS  711. 

14.  Leyser  v.  Chicago,  etc.,  R.  Co., 
138  Mo.  A.  34,  119  SW  1063;  Kelsey 
v.  Michigan  Cent.  R.  Co.,  28  Hun  (N. 
Y.)  460;  Beebe  v.  Ayres,  28  Barb.  (N. 
T.)  275;  Dunphy  v.  Brie  R.  Co.,  42  N. 
T.  Super.  128;  Breen  v.  Texas,  etc., 
R.  Co.,  50  Tex.  43;  Yorton  v.  Mil- 
waukee, etc.,  R.  Co.,  64  Wis.  234,  11 
NW  482.   41  AmR  23. 

Conditions  of  stop-over  see  infra. 
5   1242. 

15.  New  York,  etc.,  R.  Co.  v.  Win- 
ter, 143  U.  S.  60,  12  SCt  356,  36  L. 
ed.  71:  Wilsey  v.  Louisville,  etc.,  R. 
Co..  83  Ky.  511,  7  KyL  498;  Cherry 
v.  Kansas  City,  etc.,  R.  Co.,  52,  Mo. 
A  499. 

16.  Johnson  v.  Concord  R.  Corp., 

46  N.  H.  213,  88  AmD  199. 

17.  Stone  v.  Chicago,  etc.,  R.  Co., 

47  Iowa  82.  29  AmR  458-  Denny  v. 
New  York  Cent.,  etc.,  R.  Co.,  5  Daly 
(N.   Y.)   50. 

18.  Robinson  v.  Southern  Pac.  R. 
Co..  105  Cal.  526,  88  P  94,  722,  28 
LRA  773;  Carpenter  v.  Grand  Trunk 
R.  Co.,  72  Me.  388,  39  AmR  340. 

[a]  Zn  California  under  Civ.  Code 
I!  490  a  passenger  Is  entitled  to  stop 
over  at  any  Intermediate  station  and 
then  to  resume  his  journey  at  any 
time  within  six  months;  and  such 
right  is  unaffected  by  the  circum- 
stance that  he  selects  the  longer  of 


the  two  routes  open  to  him  by  the 

terms  of  his  ticket.  Robinson  v. 
Southern  Pac.  Co.,  105  Cal.  626,  38 
P  94.  722,  28  LRA  778. 

[b]  Intermedial*  station. — Where 
a  railroad  company  maintains  sev- 
eral depots  in  a  city,  each  depot  is 
an  intermediate  station  within  the 
meaning  of  a  statutory  provision  em- 

flowering  passengers  to  stop  off  at 
ntermedtate  stations.  Robinson  v. 
Southern  Pac.  Co.,  105  Cal.  626,  38  P 
94,  722,  28  LRA  773  (construing  Civ. 
Code  J  490). 

19.  Southern  Pac.  Co.  v.  Robinson, 
132  Cal.  408.  64  P  672,  12  LRANS 
497. 

30.  Carpenter  v.  Grand  Trunk  R. 
CO.,  72  Me.  388,  39  AmR  340;  Boston, 
etc..  R.  Co.  v.  Trafton,  161  Mass.  229. 
33  NB  829. 

Extraterritorial  operation  of  stat- 
utes generally  see  Statutes  [36  Cyc 
1103.  1154]. 

31.  Pryden  v.  Grand  Trunk  R.  Co., 
6.0  Me.  512. 

33.  Southern  Pac.  Co.  v.  Robinson, 
132  Cal.  408,  64  P  672.  12  LRANS 
497  and  note. 

[a]  Reason  for  rale. — "A  person 
desiring  a  ticket  for  any  other  pur- 
pose than  for  use  upon  the  corpora- 
tion's passenger  cars  would  not  be  a 
person  coming  within  the  purview  of 
the    section,    and    therefore    the ,  cor- 

? oration  would  not  be  liable  In  re- 
using him  the  ticket.  .  .  .  They 
would  not  have  been  acting  In  good 
faith,  either  toward  the  corporation 
or  toward  the  law."  Southern  Pac. 
Co.  v.  Robinson.  132  Cal.  408.  414,  64 
P  672,  12  LRANS  497. 

33.  Wtlsey  v.  Louisville,  etc.,  R. 
Co.,  83  Ky.  511;  Dietrich  v.  Pennsyl- 
vania R.  Co.,  71  Pa.  432,  10  AmR 
711. 

[a]  Train  stopped  by  a  wreck—- 
Being  lnfbrmed  that  a  train  so  stop- 
ped would  be  delayed  several  hours, 
perhaps  all  night,  and  that  no  one 
could  tell  when  It  would  be  ready  to 
proceed,  a  passenger,  who  was  sick, 
informed  the  conductor  of  that  fact 
and  asked  for  a  stop-over  ticket 
which  was  denied  him.  He  then  left 
the  train,  spent  the  night  at  a  hotel, 
and  took  another  train  next  day. 
The  conductor  on  this  train  refused 
to  accept  the  conductor's  check 
which  plaintiff  had  received  In  lieu 
of  his  ticket  the  day  before,  and  also 
refused  to  accept  ticket  fare  and  de- 
manded,   as   conductor's    fare,    more 


than  he  was  entitled  to  demand  un- 
der the  rules  of  the  company.  It 
was  held  that  plaintiff  had  a  right, 
under  his  original  contract,  to  stop 
over  and  take  another  train  with- 
out paying  additional  fare.  Wil- 
sey v.'  Louisville,  etc.,  R.  Co.,  83  Ky. 

34.  Ark. — Little  Rock,  etc.,  R.  Co, 
v.  Dean,  48  Ark.  529,  51  AmR  684. 

Ga. — Spencer  v.  Lovejoy,  96  Ga. 
657.  23  SB  836,  51  AmSR  152. 

Mich. — Brooke  v.  Grand  Trunk  R. 
Co.,  15  Mich.  332. 

Mo. — Cherry  v.  Chicago,  etc.  R. 
Co..  191  Mo.  489.  90  SW  881,  109 
AmSR  830,  2  LRANS  695. 

N.  Y. — Auerbach  v.  New  York 
Cent.,  etc.,  R.  Co.,  89  N.  Y.  281.  42 
AmR  290;  Hamilton  v.  New  York 
Cent.  R.  Co.,  51  N.  Y.  100. . 

Or. — Nichols  v.  Southern  Pac.  Co., 
23  Or.  123.  31  P  296,  87  AmSR  664, 
18  LRA  55. 

[a]  Presumption. — It  has  been 
said  that  the  law  has  "attached  to 
this  class  of  tickets  a  peculiar  sig- 
nificance, and  a  railroad  company 
Issuing  them  will  be  presumed  to 
have  Intended  that  they  should  bear 
the  construction  which  the  law 
places  upon  them."  Spencer  v.  Love- 
Joy,  96  Ga.  667,  665,  23  SB  836,  61 
AmSR  162. 

35.  Spencer  v.  Lovejoy,  96  Ga. 
657,   23  SB  836.  61  AmSR  152. 

36.  Little  Rock,  etc.,  B,  Co.  v. 
Dean,  43  Ark.  629,  61  AmR  584; 
Brian  v.  Oregon  Short  Line  R.  Co., 
40  Mont.  109,  105  P  489,  25  LRANS 
4.r>9,  20  AnnCas  311;  Auerbach  v.  New 
York  Cent.,  etc.,  R.  Co.,  89  N.  Y.  281, 
42  AmR  290;  Hamilton  v.  New  York 
Cent  R.  Co.,  61  N.  Y.  100;  Nichols  v. 
Southern  Pac.  Co.,  23  Or.  123.  81  P 
296,  37  AmSR  664.  18  LRA  56. 

[a]  Entire  or  severable  contract. 
— A  through  ticket,  with  coupons  at- 
tached for  the  different  roads,  con- 
stitutes a  contract  entire  as  to  each 
connecting  line,  but  severable  as  be- 
tween the  different  lines;  so  where  a 
passenger  enters  on  any  one  of  the 
connecting  lines,  he  has  no  stop-over 
privileges  on  that  line,  but  may  stop 
over  at  the  end  of  the  line,  before 
resuming  the  ride  on  the  next  con- 
necting line.  Nichols  v.  Southern 
Pac.  Co..  23  Or.  123.  31  P  296.  37 
AmSR  664.  18  LRA  56: 

37.  Auerbach  v.  New  York  Cent. 
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ditions,2*  such  as  a  condition  requiring  the  passenger 
to  obtain  from  the  conductor,  or  other  train  officer, 
his  indorsement  of  the  ticket29  or  a  stop-over 
check;90  and  where  a  conductor's  check  is  given,  it 
must  contain  a  clause  expressly  authorizing  the 
stopover  privilege,  as  such  check  in  the  ordinary 
form  is  a  mere  certificate  of  payment  of  fare  or 
surrender  of  the  regular  ticket  and  will  not  entitle 
the  passenger  to  a  stop-over.81 

[$  1243]  e.  When  Privilege  Is  Exhausted.  The 
privilege  is  of  course  exhausted  by  the  expiration 
of;  the  time  for  which  it  was  granted,"  or  by  one 
exercise  thereof." 

<  [4  1244]  G.  Changes  and  Transfers  to  Other 
Trains  or  Lines;  Performance  by  Connecting  Line — 
1.  Transferring  from  One  Oar  or  Train  to  Another; 
Street  Car  Transfers — a.  In  General.  A  railroad 
company  may  by  a  reasonable  regulation  require 
that  passengers  for  a  certain  point  shall  go.  through 
without  change  on  some  trains  and  on  others  that 
they  shall  change  at  an  intervening  station;34  and 
a  passenger  is  not  entitled  to  damages  for  being 
required  to  change  cars  before  reaching  the  destina- 
tion to  which  he  holds  a  ticket,"  unless  the  regula- 
tion is,  under  the  circumstances,  unreasonable," 
or  unless  under  the  rules  and  schedules  of  the  com- 
pany such  station  is  a  stopping  place  for  the  train 
on  which  he  takes  passage,  or  unless  he  was 
assured  by  the  agent  of  the  company,  from  whom  he 
purchased  his  ticket,  that  a  change  of  cars  would 
not  be  necessary;"  and  in  the  latter  case  the  car- 


rier is  not  relieved  from  liability  by  a  role  that  a 
passenger  may  expect  to  be  accorded  by  the  con- 
ductor only  such  rights  as  his  ticket  on  its  face 
entitles  him  to,"  although  it  has  been  held  that  the 
passenger  must  conform  to  the  reasonable  require- 
ments of  such  rule  so  as  not  to  increase  his  dam- 
ages.40 A  passenger  may  tie  required,  under  the 
rules  of  the  -company,  to  take  a  through  car  to  bis 
destination  and  may  be  refused  a  transfer  if  he 
takes  a  car  which  he  knows  is  going  only  part  of 
the  way;41  and  on  the  other  hand,  he  may  be. re- 
quired, under  the  rules  of  the  company,  to  transfer 
from  a  short  service  car,  at  the  end  of  its  ran,  to 
a  through  car,42  and  he  may  be  entitled  by  statute 
to  such  a  transfer.4* 

Accident  or  delay.  In  case  of  an  accident  or 
delay  to  the  car  on  which  a  passenger  is  riding,  he 
may  be  required  to  transfer  to  another  car;44  and 
it  has  been  held  that  a  passenger  is  entitled  to  make 
such  transfer  without  paying  a  second  fare,  -where 
the  car  on  which  he  is  riding  is,  through  accident 
or  otherwise,  unreasonably  delayed.45  But  on  the 
other  hand,  it  has  been  held  that  the  fact  that  the 
car  on  whieh  a  passenger  is  being  carried  becomes 
disabled,  and  the  company  refuses  to  transfer  him 
to  another  car  for  the  original  fare,  does  not  en- 
title him  to  transfer  himself  to  another  ear  and 
continue  his  journey  without  paying  a  second  fare; 
and  if  he  is  ejected  therefor,  he  ean  recover  only 
for  breach  of  the  contract  to  carry  within  i 
sonable  time.4* 


88.  Leyser  v.  Chicago,  etc.,  R.  Co., 
138  Ho.  A.  34,  119  SW  1068. 

89.  Beebe  v.  Ayres,  28  Barb.  (N. 
Y.)  276. 

30.  Dixon  v.  New  England  R.  Co., 
179  Mass.  242,  60  NE  581:  Dunphy  v. 
Brie  R.  Co.,  42  N.  T.  Super.  128; 
Breen  v.  Texas,  etc.,  R.  Co.,  50  Tex. 
43;  Torton  v.  Milwaukee,  etc.,  R.  Co., 
64  Wis.  234,  11   NW  482,  41  AmR  23. 

[a]'  XUustratloa^— Where  plaintiff 
had  a  ticket  from  W  to  H  and  took 
a  train  at  H,  and  the  conductor 
punched  such  ticket  twice  arid  placed 
It  on  the  seat  in  front  of  plaintiff 
who  stopped  off  at  B,  a  station  be- 
tween H  and  W,  without  securing  a 
stop-over  check,  it  was  proper  to 
charge  as  a  matter  of  law  that  the 
conductor  on  a  subsequent  train  from 
B  to  W  was  not  bound  to  accept  the 
ticket.  Dixon  v.  New  England  R. 
Co.,  179  Mass.  242.  60  NE  681. 

31.  Iowa — Stone  v.  Chicago,  etc, 
R,  Co.,  47  Iowa  82.  29  AmR  468. 

Md. — McClure  v.  Philadelphia,  etc., 
R.  Co.,  34  Md.  532,  6  AmR  345. 

Mass. — Cheney  v.  Boston,  etc.,  R. 
Co.,  11  Mete.  121,  45  AmD  190  and  note. 

Minn. — Wyman  v.  Northern  Pac  R 
Co..  84  Minn.  210,  25  NW  349. 

N.  J. — State  v.  Overton,  24  N.  J.  L. 
436,  61  AmD  671. 

Tex. — Breen  v.  Texas,  etc.,  R.  Co., 
60  Tex.  43. 

Wis.— Yorton  v.  Milwaukee,  etc..  R. 
Co.,  54  Wis.  234.  11  NW482,  41  AmR  23. 

Compare  Palmer  v.  Charlotte,  etc, 
R.  Co.,  3  S.  C.  580,  16  AmR  750 
(holding  that,  where  plaintiff  was 
traveling  on  a  through  ticket  with 
coupons  for  the  different  roads,  but 
with  two  coupons  for  the  different 
divisions  of  defendant's  road,  and  on 
entering  defendant's  road  the  con- 
ductor detached  both  coupons  and 
gave  to  plaintiff  a  conductor's  check 
which,  according  to  the  rules  of  the 
company,  was  good  only  for  that 
trip;  and  plaintiff  stopped  at  the  end 
of  the  division  over  night  and  the 
next  day  offered  his  check  for  pas- 
sage over  the  next  division,  but  it 
was  refused  and  he  was  ejected,  the 
ejection  was  wrongful  and  the  com- 
pany was  liable). 

33.  Churchill  v.  Chicago,  etc.,  R. 
Co.,   67   111.   ?90;   Cherry   v.   Chicago, 


etc.,  R.  Co.,  191  Mo.  489,  90  SW  381, 
109  AmSR  830,  2  LRANS  696. 

[a]  A  conductor's  oheok  author- 
ising a  lay-over  for  thirty  days  must 
be  presented  within  that  time,  in 
order  to  be  available.  Churchill  v. 
Chicago,  etc.,  R  Co.,  67  111.  390. 

Expiration  of  time  limit  on  tickets 
see  generally  supra  i  1140. 

33.  Denny  v.  New  York  Cent., 
etc.,  R.  Co.,  5  Daly   (N.  Y.)  60. 

34.  St.  Louis  Southwestern  R. 
Co.  v.  McCullough,  18  Tex.  Civ.  A. 
634.   46   SW  324. 

36,  Louisville,  etc.,  R.  Co.  v. 
Maxwell.  190  Ala.  47,  66  S  669; 
Louisville,  etc..  R  Co.  v.  Thomason, 
6  Ala.  A  366,  60  S  606. 

[a]  -  A  passenger's  right  to  be  car- 
ried to  a  certain  station  la  not  de- 
nied where  he.  being  on  a  train 
which,  under  the  company's  rules, 
does  not  stop  at  such  station,  is 
put  off  by  the  conductor  at  the  sta- 
tion nearest  his  destination  to  await 
the  train  which  does  stop  there. 
Louisville,  etc.,  R  Co.  v.  Maxwell, 
190   Ala.    47,    66    S   669. 

36.  Goodman  v.  New  York  R.  Co., 
86  Misc.  43.  148  NYS  279. 

[a]  Unreasonable  regulations.— 
(1)  A  regulation,  whereby  a  passen- 
ger boarding  a  short  service  car  and 
entitled  to  a  transfer  to  a  car  of  a 
line  intersecting  at  a  point  beyond 
must  use  such  transfer  on  an  In- 
direct route  rather  than  on  a  long 
service  oar  of  the  same  line,  is  un- 
reasonable. Goodman  v.  New  York 
R.  Co..  86  Misc.  43,  148  NYS  279.  (2) 
Where  a  street  car  passenger  is  ac- 
cepted on  a  short  service  car,  which 
necessitates  a  transfer  to  a  through 
car,  the  company  cannot  require 
him  to  transfer  to  a  parallel  line 
further  over,  except  for  some  most 
cogent  reason;  and  the  mere  state- 
ment that  such  requirement  is  to 
avoid  congestion  and  for  the  con- 
venience of  passengers  is  no  reason. 
Goodman  v.  New  York  R.  Co.,  88 
Misc.  96.  150  NYS  702. 

37.  Louisville,  etc.,  R.  Co.  v. 
Thomason.  6  Ala.  A.  365,  60  S  506. 

38.  Louisville,  etc.,  R.  Co.  v. 
Thomason,  6  Ala.  A.  366,  60  S  506; 
Dye  v.  Virginia  Midland  R.  Co..  20 
D.  C.  63. 


88.  Louisville,  etc..  R.  Co.  v. 
Thomason,  6  Ala.  A.  366,  60  S   606. 

40.  Louisville,  etc,  R.  Co.  v. 
Thomason,  6  Ala.  A  366,  60  S    606. 

41.  Baron  v.  New  York  City  R. 
Co..  120  App.  Div.  134.  105  NY8 
258  [rev  62  Misc.  681,  102  NYS 
746];  Roach  v.  Brooklyn  Heights  R. 
Co..  119  App.  Div.  620,  104  NY8 
219;  Mills  v.  Seattle,  etc.  R.  Co, 
60  Wash.  20,  96  P  620.  19  LRANS 
704  and  note. 

48.  Goodman  v.  New  York  R.  Co, 
86  Misc.  43,  148  NYS  279:  Good- 
man v.  New  York  R  Co..  81  Itisc 
207.  142   NYS   620. 

43.  Goodman  v.  New  York  B. 
Co.,   88  Misc.   96,  160   NYS  70S. 

[a]  "Short  service  oar"  defined*— 
A  car  not  running  to  the  end  of  a 
street  railway  company's  line,  bat 
only  to  a  given  street,  is  a  "short 
service  car7*  Goodman  v.  New  York 
R.  Co.,  88  Misc.  95,  150  NYS  702. 

Statutory    requirements 
see  infra  I  1246. 

44.  Dryden   v.   St. 
Co..    120    Mo.    A.    424, 
Norton    v.    Union    R 
188,   109   NYS   73. 

[a]  Illustration. — Where  a  street 
car  passenger,  instead  of  boarding 
a  car  which  he  was  asked  to  take 
because  of  .an  accident  to  the  car  in 
which  he  was  riding,  stayed  in  the 
car  which  was  placed  on  a  siding, 
and  continued  to  remain  in  such 
car  for  an  hour  or  more,  he  was  not 
entitled  to  recover  from  the  carrier 
on  the  theory  that  there  had  been 
a  violation  of  the  contract  of  trans- 

gortatlon.      Norton   v.    Union  R.   Co.. 
8  Misc.  188.  109  NYS  73. 
46.    Wilsey   v.   Louisville,   etc.   R 
Co..   83   Ky.   51,   12  SW    275.   11   KyL 
419.    5   LRA  865. 

[a]  Thus,  where  the  company  is 
not  prosecuting  the  journey  within 
a  reasonable  time  and  In  a  reason- 
able manner,  as  the  passenger  has  a 
right  to  demand  that  it  shall  do. 
then  he  may  leave  the  train  and 
continue  his  journey  on  another,  un- 
der the  original  contract,  and  with- 
out paying  an  additional  fare.  Wilsey 
v.  Loulsvflle,  etc.,  R  Co..  83  Ky.  Ell. 
12  SW  275,  11  KyL  419.  6  LKA  I5S. 
46.     Hornesby  v.   Georgia   R.  etc. 


Louis  Transit 
96  SW  1044; 
Co.,    68 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1244-1245] 


CARRIERS 


[IOC.  J.]     811 


Notice  of  Chang*.  A  primary  duty  rests  on  the 
carrier  to  notify  passengers  of  a  regulation  requir- 
ing a  change  of  cars;**  but  a  reasonable  notice 
thereof  by  the  employees  of  the  carrier  is  sufficient, 
and  the  passenger  not  governing  himself  by  such 
notice  cannot  recover  damages  if  he  loses  his  con- 
nection.** And  it  has  been  held  that,  where  a  pas- 
senger learns  that  he  must  change  cars  to  reach  his 
destination,  it  is  his  duty  to  ascertain  where  he 
must  make  such  change;4*  and  that,  where  by  his 
failure  so  to  do  he  misses  connection  or  is  carried 
over  a  wrong  line,  the  company  is  not  liable,80  unless 
lie  was  misled  by  the  company's  authorized  agents 
or  servants.'1  The  company  is  liable  where,  on 
request,  its  agents  negligently  fail  or  refuse  to 
inform  a  passenger  as  to  the  point  where  he  will 
have  to  change.8* 

[{  1245]  b.  Statutory  Beaulrement  of  Transfer. 


Statutory  or  municipal  regulations  are  sometimes 
made  and  held  reasonable  which  require  that  a 
transfer  shall  be  given  on  the  change  of  a  passenger 
from  one  street  railroad  line  to  a  connecting  line, 
leased  or  operated  by  the  same  company<  within 
{he  city's  limits,88  and  under  some  regulations  a 
system  of  transfers  may  be  ordered  by  the  corpo- 
ration or  public  service '  commission.8*  This  duty 
of  giving  transfers  rests  not  only  on  the  tech- 
nical owner,  but  also  on  the  real  or  beneficial  owner, 
of  the  lines,85  and  not  only  on  companies  existing 
at  the  time  the  statute  is  enacted,  but  also  on  those 
coming  into  existence  thereafter;88  and,  ijj  the 
absence  of  a  provision  to  the  contrary,  it  has  been 
held  to'  apply  to  the  limits  of  the  city  as  subse- 
quently extended.87  Under  some  regulations  trans- 
fers may  be  required  even  to  the  lines  of -other 
companies,88  although,  in  the  absence,  of  statute, 


Co.,  120  Ga.  913,  48  SB  889,  1  Ann 
Cas  1396;  Taylor  v.  Nassau  Elec- 
tric R.  Co.,  33  App.  Dlv.  486,  53 
NYS   5. 

47.  Central   of  Georgia  R.   Co.   v. 
Ashley.    159  Ala.    146.   48  8  981. 

48.  Central    of   Georgia   R.    Co.    v. 
Ashley,    159    Ala.    145,    164,    48    S    981 


[quot  Cyc];  Barker  v.  New  York 
Cent.  R.  Co.,  24  N.  Y.  699;  Page  v. 
New  York  Cent.  R.  Co.,  13  N.  Y. 
Super.   523. 

"If  the  defendant  gave  such  pub- 
lished notice  of  the  running  of  its 
trains,  and  such  special  notice  In 
the  cars,  of  the  necessity  of  chang- 
ing cars  at  any  particular  station, 
thjit  every  traveler  of  ordinary  in- 
telligence, by  the  use  of  reasonable 
care  and  caution,  would  obtain  all 
the  requisite  information  as  to  the 
route  to  be  traveled,  and  the  cars 
to  be  taken  at  any  intermediate 
point  of  the  voyage,  it  discharges 
its  whole!  duty  in  this  respect." 
Page  v.  New  York  Cent.  B,  Co..  IS 
N.   Y.    Super.    528,    529. 

40.  St.  Louis  Southwestern  R. 
Co.  v.  McCullough,  18  Tex.  Civ.  A. 
534,   45    SW   324. 

80.  St.  Louis  Southwestern  R.  Co. 
v.  McCullough.  18  Tex.  Civ.  A  634, 
45  SW  324. 

51.  Chicago,  etc.,  R.  Co.  v.  Floyd, 
(Ark.).  171  SW  913;  Dye  v.  Virginia 
Midland  R.  Co.,  20  D.  C.  68;  St. 
Louis  Southwestern  R.  Co.  v.  McCul- 
lough, 18  Tex.  Civ.  A  534.  46  SW  324. 

Ta]  BeHsaos  on  Information  from 
ticket  agent.  The  passenger  has  the 
right  to  rely  on  the  information 
given  him  by  the  agent  selling  him 
the  ticket  with  reference  to  the  par- 
ticular train,  unless  a  different  an- 
nouncement is  seasonably  made  by 
the  train  official  in  such  manner  as 
to  charge  the  passenger  with  no- 
tice thereof.  Dye  v.  Virginia  Mid- 
land  R.   Co..   20  D.  C.   63. 

69.  Lilly  v.  St.  Louis,  etc.,  R.  Co., 
31  Okl.  621,  122  P  502,  29  LRANS 
663  and  note. 

Duty  to  give  passenger  Informa- 
tion generally  see  supra  I  1229. 

S3.  -111.:— Chicago  Union  Tract.  Co. 
v.  Chicago,  199111.  484,  65  NB  461, 
59   LRA  631. 

Mass. — Com.  v.  Jones,  174  Mass. 
401.    64    NB   869, 

Minn. — Pine  v.  St.  Paul  City  R. 
CoT  60  Minn.  144,  52  NW  392,  16 
LrA    347 

N.  J.— Public  Service  R.  Co.  v. 
Board  of  Public  Utility  Comrs..  82 
X.  J.  L.  312,  81  A  1117  [aff  83  N.  J. 
L  633.  83  A  903]. 

N.  Y. — Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Div.  8,  61  NYS  216; 
Blngemann  v.  International  R.  Co., 
73   Misc.   468,  131   NYS   4. 

Va. — Virginia  Pass.,  etc,  Co.  v. 
Com..  103  Va.  644,  49  SE  995;  Rich- 
mond B-,  etc.,  Co.  v.  Brown.  97  Va. 
26,   32   SB  776. 

[a]  Betransfev. — The  Public  Serv- 
ice Railway  Company  is  not  re- 
quired under  the  ordinance  of  the 
city  of  Newark  to  give  retransfers. 
Public   Service   R.   Co.   v.   Board   of 


Public  Utility  Comrs.,  82  N.  J.  L. 
312,  81  A  1117  [aft  83  N.  J.  L.  633, 
83  A  9031. 

54.  WfUoo-x  v.  Richmond  Light, 
etc.,  Co.,  142  App.  Div.  44,  128  NYS 
266  [aft  202  N.  Y.  615  mem,  95  NB 
1141  mem];  Oklahoma  R.  Co.  v. 
Powell,  33  Okl.  737,  127  P  1080;  Port- 
land R.,  etc,  Co.  v.  State  R.  Commn., 
56  Or.  468,  105  P  709,  109  P  273. 

[a]  Xa  Hew  Tork  under  Public 
Service  Commissions  Law  (L.  [1907] 
c  429)  55  48  and  67,  the  public  serv- 
ice commission  may  order  a  street 
railroad  company  to  Issue  transfers 
in  compliance  with  the  law  and  may 
enforce    its    direction    by    summary 

Eroceedings.  Willcox  v.  Richmond 
light,  etc..  Co..  142  App.  Div.  44. 
47,  128  NYS  266,  268  [aff  202  N.  Y. 
515  mem,  95  NB  1141  mem]  (whtere 
the  court  said:  "In  prqviding  for  the 
investigation  of  violations  or  omls-. 
sions  on  the  part  of  corporations, 
the  Commission  has  power  to  make 
investigations  and  inquiry,  either 
upon  the  complaint  of  any  person  or 
corporation  aggrieved,  or  upon  its 
own  motion.  The  Commission  is 
granted  full  power  to  investigate 
and  determine  whether  the  facts  are 
sufficient  to  justify  the  Issuance  of 
its  order.  Section  48  is  clearly 
framed  for  the  purpose  of  enabling 
the  Commission,  in  advance  of  the 
Issuance  of  any  order  or  the  bring- 
ing of  any  action,  to  acquaint  Itself 
so  thoroughly  with  the  facts  that 
it  may  form  an  opinion  whether  to 
dismiss  or  prosecute.  If  after  such 
Investigation  of  facts,  the  Commis- 
sion shall  have  reached  a  conclusion 
that  action  shall  be  taken,  then  and 
then  only  can  the  law  be  vindicated 
by  summary  proceedings  taken  un- 
der section  57.  In  such  a  case  the 
previous  investigation  may  be  the 
foundation .  upon  which  summary 
proceedings  may  be  instituted,  or  un- 
der section  57  such  proceedings  may 
be  instituted  when  the  Commission, 
either  with  or  without  previous  in- 
vestigation, shall  be  of  opinion  that 
a  street  railroad  corporation  is  do- 
ing anything  contrary  to  or  in  vio- 
lation of  law.  In  either  case, 
namely,  after  an  investigation,  or 
upon  an  opinion  derived  from  any 
source,  the  Commission  is  author- 
ised   to    proceed   summarily    to   cor- 


rect it"). 

[bl     JMtmtsi 
of    the   railroad    commission    requlr- 


sstve    older. — An    order 


ing  an  electric  railroad  to  cease  an 
unlawful  discrimination  between  the 
passengers  from  one  locality  and 
those  from  another  locality  by  de- 
sisting from  refusing  the  latter  the 
same  transfer  privileges  voluntarily 
accorded  to  the  former  may  be  com- 
plied with  by  giving  transfers  to  all 
or  by  desisting  entirely  from  giving 
transfers,  and  It  is  not  a  positive 
command  to  give  transfers.  Port- 
land R„  etc.,  Co.  v.  State  R.  Commn., 
56   Or.  468.   106   P   709,   109   P   278. 

SB.  Chicago  Union  Tract.  Co.  v. 
Chicago,  199  111.  484.  66  NB  451,  69 
LRAOT1. 


[a]  Xd.  Illinois,  .under  Chicago 
Rev.  Code,  t  1723,  providing  that  at 
airy  point  where  the  line  of  a  street 
railroad  joins,  connects,  crosses,  or 
comes  within  a  distance  of  two  hun-. 
dred  feet  of  any  other  line,,  owned, 
or  operated  by  the  same  company, 
any  passenger  shall  be  entitled  to  a 
transfer  entitling  him, to  ride  on  the 
connecting  line  without  additional 
charge,  a  street  railroad  corporation: 
is  required  to  give  transfers,  if  it. 
is  the  real  beneficial  owner  .of  both 
the  connecting  lines  although  the. 
dry  legal  title  to  one  of  them  may 
be  in  another  corporation.  Chicago 
Union  Tract.  Co.  v.  Chicago,  1»9  111.' 
484,  65  NB  451,  59  LRA   631. 

56.  Chicago  Union  Tract.  Co.  v.. 
Chicago,  199  111.  484,  66  NB  451,  59 
LRA  631.  , 

67.  Indiana  R.  Co.  v.  Hoffman, 
161   Ind.  693,  69   NB  399. 

[a]  ninstration. — A.  street  rail- 
road operating  its  lines  in  a  city 
under  a  contract  to  issue  transfer 
tickets  free  of  charge  to  all  pas-: 
sengers  requesting  the  same  who 
might  board  its  cars  at  any  point- 
on  any  of  its  lines  in  the  city, ,  and 
whose  destination  might  be  tp  any 
other  point  on  any  other  line  of  the 
company's  road  within  the  limits  of 
the  city,  is  bound  to  transport  a 
passenger  tendering  such  transfer  .to 
nts  destination  on  the.  company's 
line,  although  that  be  in:  territory 
annexed  to  the  city  after .  the  con- 
tract was  made  and  on  its  lnterur- 
..  ban  line,  on  which  line  the  city  had 
la  franchise  entitling  it  to  charge  an 
additional  fare  outside  the  city,  as. 
its  limits  were  before  the  annex- 
ation of  such  territory.  Indiana  R. 
Co.  v.  Hoffman,  161  Ind.  693,  69  NB 
399  » 

68.  District  of  Columbia  v.  Capi- 
tal Tract.  Co.,  41  App.  (D.  C.)  115: 
Cronin  v.  Highland  St.  R  Co.;  144 
Mass.  249,  16  NB  833  (construing; 
Pub.  St  c  113  i  47,  relating  to  com- 
mutation checks  on  street  railroads); 
Wakefield  v.  South  Boston  R.  Co.. 
117  Mass.  544;  Virginia  Passenger, 
etc.,  Co.  v.  Com.,  103  Va.  644,  19  SB 
996;  State  v.  Seattle,  etc,  R.  Co.. 
62  Wash.  644,  114  P  431. 

[a]  Intersecting-  lines. — Where  a* 
company  owns  a  line  which  extends 
from  its  point  of  Intersection  with 
another  line  to   the   city   limits,,  be- 

?ond  which  It  Is  owned  by  a  dlf- 
erent  corporation  which,  however, 
runs  its  cars  with  the  same  oper- 
atives into  the  city  and  to  the  point 
of  Intersection,  this  line  is  an  in- 
tersecting line,  within  the  meaning 
of  a  provision  requiring  a  street 
railroad  company  to  give  transfers 
at  points  where  one  line  intersects 
another.  Virginia  Pass.,  etc.,  Co.! 
v.  Com.,  103  Va.  644,  49  SB  995. 

[b]  Bxohange  of  transfers. — (1) 
A  street  railway  company  obtaining 
a  franchise  providing  for  the  ex- 
change of  transfers  with  any  other 
company  operating  street  railroads, 
which  shall  give  and  receive  trans- 
fers to  and  from   the  lines  of  the 
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transfers  cannot  be  required  from  one  line  to  an- 
other, owned  and  operated  by  an  independent  com- 
pany,"* or  from  a  line  in  one  city  to  a  line  in  an 
adjoining  city,  although  owned  by  the  same  com- 
pany.90 The  power  of  a  municipality  to  fix  a  maxi- 
mum rate  of  fare  has  been  held  to  carry  as  an  inci- 
dent thereto  the  power  to  require  tickets  transfer- 
ring passengers  from  one  line  to  another  of  the  same 
company.61  A  statute  requiring  a  street  railroad 
company  to  accept  transfers  from  contiguous  inde- 
pendent lines  is  not  unconstitutional,  although  a 
provision  in  the  company's  charter  fixes  the  maxi- 
mum rate  of  fare;*2  nor  is  it  unconstitutional  in 
that  it  compels  the  carriage  of  transferred  pas- 
sengers at  a  loss,  where  presumptively  the  loss  will 
not  be  such  as  to  render  the  company's  business 
unremunerative  as  a  whole.83    Such  a  statute  does 


not  take  property  without  due  process  of  law,  in 
that  it  requires  the  gratuitous  carriage  of  certain 
persons,  where,  reciprocally,  the  contiguous  line  is 
required  to  accept  its  transfers,  and  commissioners 
are,  by  the  statute,  given  the  power  to  adjust  any 
inequalities  between  the  two;6*  and  where  the  stat- 
ute extends  the  transfer  privileges  to  all  persons  in 
the  same  circumstances,  it  is  not  objectionable  as 
creating  a  favored  class.*5 

Under  the  New  York  statutes**  every  street  rail- 
road company  which  enters  into  a  contract  with 
another  company  for  the  use  or  lease  of  its  road,*7 
including  a  company  formed  by  the  consolidation  of 
several  companies,  shall,  on  demand  and  without 
extra  charge,  give  to  each  passenger  paying  one 
single  fare  a  transfer  entitling  such  passenger  to 
one  continuous  trip**  to  any  point  or  portion  of 


company,  and  stipulating*  for  a  basis 
of  settlement,  must  exchange  trans- 
fen  with  all  companies  operating 
street  railroads,  where  they  give  and 
receive  transfers  to  and  from  the 
lines  of  the  company  on  the  basis 
of  settlement  specified  In  the  fran- 
chise. State  v.  Seattle,  etc.,  R.  Co., 
62  Wash.  544.  114  P  431.  (2)  A 
street  railroad  franchise  which  pro- 
vides for  the  exchange  of  transfers 
with  any  other  company  operating 
street  railroads  which  shall  give 
and  receive  transfers  on  the  basis  of 
settlement  that  the  transfers  shall 
be  redeemed  at  such  a  proportionate 
part  of  the  fare  paid  as  the  run  or 
local  route  of  the  car  on  which  the 
transfer  is  reoelved  bears  to  the 
sum  of  the  runs  of  the  local  route 
of  the  cars  from  which  the  transfer 
Is  issued,  and  on  which  it  Is  re- 
ceived, gives  a  passenger  the  same 
right  to  travel  as  to  distance  over 
the  railroad  system  to  which  a  trans- 
fer is  tendered  as  if  he  pays  fare 
on  that  system;  and  two  street  rail- 
road companies,  operating  systems 
under  the  franchise  and  giving  and 
receiving  transfers,  are  each  en- 
titled to  one  half  of  the  fares  earned 
from  passengers  receiving  and  us- 
ing transfers,  the  words  "local 
route"  meaning  the  entire  distance 
which  a  passenger  may  travel  on 
the  system  as  if  he  paid  fare, 
whether  he  changes  cars  on  that 
system  or  not,  and  the  word  "sum" 
referring  to  the  result  of  two  units 
added,  so  that  the  entire  distance 
which  a  passenger  may  travel  on 
each  system  constitutes  a  unit  or 
the  sum  which  goes  to  make  up  the 
entire  service  required  to  be  fur- 
nished on  the  payment  of  one  fare. 
State  v.  Seattle,  etc,  R  Co.,  supra. 

69.  Central  Trust  Co.  v.  Third 
Ave.  R.  Co.,  165  Fed.  494;  State  v. 
Tacoma  R,  etc.,  Co.,  61  'Wash.  507, 
112  P   606.  22   LRANS   720  and  note. 

£a]  A  street  railroad  receiver 
(1)  will  not  be  directed  by  the  court 
to  issue  transfers  when  not  required 
by  law  so  to  ^  do.  Barber  Asphalt 
Pav.  Co.  v.  Forty-Second  St.,  etc., 
R.  Co..  187  Fed.  177.  (2)  A  re- 
ceiver for  street  railroads  will  not 
be  required  to  continue  an  existing 
system  of  transfers  in  force  between 
such  companies  and  an  independent 
company,  not  required  by  law  or 
contract,  and  which  Is  unprofitable 
to  the  receivership,  even  though  the 
franchise  of  the  outside  company 
may  thereby  be  forfeited,  where 
after  notice  no  objection  Is  made; 
nor  will  the  consent  of  the  owners 
of  property  abutting  on  a  street  to 
the  extension  of  the  line  of  a  street 
railroad  company  thereon  bind  the 
company  to  continue  a  syBtem  of 
transfers  with  another  company  then 
existing,  where  no  such  condition 
Is  expressed  therein.  Central  Trust 
Co.  v.  Third  Ave.  R.  Co.,  165  Fed. 
494. 

60.  Montpeller  v.  ,  Barre,  etc., 
Tract  etc.,  Co..  76  Vt.  66,  66  A  278. 


[a]  Thus,  where  a  street  railroad, 
constructed  in  a  city  on  a  condition 
that  it  shall  charge  a  fare  of  Ave 
cents  in  the  city  and  give  transfers 
to  all  of  Its  lines,  takes  an  assign- 
ment of  all  the  rights  and  succeeds 
to  "all  the  obligations  of  another 
street  railroad,  constructed  in  an  ad- 
Joining  city  on  the  same  condition, 
and  is  permitted  to  connect  the  lines 
without  any  such  condition,  It  is  not 
required  to  grant  transfers  from  the 
lines  In  one  city  to  those  in  the 
other.  Montpeller  v.  Barre,  etc.. 
Tract,  etc.,  Co.,  76  Vt.  66,  56  A 
278. 

61.  Chicago  Union  Tract.  Co.  v. 
Chicago.  199  111.  484,  65  NE  451, 
59  LRA  631;  Frankfort,  etc..  Tract. 
Co.  v.  Marshall.  98  SW  1036,  30 
KyL  481;  Barre  v.  Barre,  etc, 
Power,  etc.,  Co.,  88  Vt,  804,  92  A 
237.  But  see  Atlanta  v.  Old  Colony 
Trust  Co.,  88  .Fed.  859,  32  CCA  126 
[an*  83  Fed.  39]  (holding  that  the 
city  of  Atlanta,  Ga.,  has  no  author- 
ity to  Impose  a  compulsory  system 
of  passenger  transfers  upon  the  At- 
lanta Consolidated  Street  Railway 
Company,  either  under  the  city 
charter,  the  charters  of  the  two 
corporations  whose  property  was 
purchased  by  the  said  consolidated 
company,  the  state  statutes  ratify- 
ing and  confirming  the  Incorpora- 
tion of  street  and  suburban  railroad 
companies,  or  under  the  constitu- 
tion of  Georgia  and  the  ordinance 
of  the  city  oi  Atlanta,  made  in  pur- 
suance thereof,  consenting  to  the 
occupation  of  its  streets  by  the  said 
consolidated  company). 

62.  District  of  Columbia  v.  Capi- 
tal Tract.  Co.,  41  App.  (D.  C.)  116. 

63.  District  of  Columbia  v.  Capi- 
tal Tract.  Co.,  41  App.  (D.  C.)  115. 

64.  District  of  Columbia  v.  Capi- 
tal Tract,  Co.,  41  App.  (D.  C.)  116. 

66.  District  of  Columbia  v.  Capi- 
tal Tract.  Co.,  41  App.   (D.  C.)  116. 

66.  N.  T.  Consol.  L.  (1909)  tit 
Railroad  Law  I  104;  (1910)  tit  Pub- 
lic Service  Commissions  Law  I  49 
subd  7. 

[a]     The  regulation  of  .fares  under 

L^Ot  of  the  Hew  fork  Ballroad 
>W  is  an  exercise  of  the  police 
power  of  the  legislature  and  does 
not  necessarily  tend  to  diminish  the 
business  of  the  company  or  to  Impair 
the  salablllty  of  its  property. 
Blume  v.  Interurban  St.  R.  Co.,  41 
Misc.  171,  83  NTS  989. 

Tbl  The  Hew  Tort  2»aUroed  *baw 
9  101  does  not  require  a  street  rail- 
road to  issue  a  transfer  ticket  to  a 
passenger.  King  v.  Nassau  Electric 
R.  Co.,  128  App.  Div.  130.  112  NY8 
689;  O'Connor  v.  Brooklyn  Heights 
R.  Co..  123  App.  Div.  784,  108  NTS 
471;  Blngemann  v.  International  R. 
Co..  73   Misc.    468,   131    NTS   4. 

67.  Lux  v.  New  Tork  City  R  Co., 
45  Misc.  222,  92  NTS  109. 

[a]  The  Hew  Tork  mallroad  maw 
(1909)  8  104,  (1)  requiring  street 
surface  railroads  to  issue  transfers 
so    that    a    passenger    may    make    a 


continuous  trip  for  a  single  fare, 
applies  only  to  companies  which 
operate  the  lines  of  other  com- 
panies, acquired  under  }  78  of  such 
law  by  lease  or  contract,  and  has 
no  application  where  different  lines 
are  constructed  or  owned  by  the 
same  company.  Griffin  v.  Interur- 
ban St.  R.  Co.,  179  N.  T.  438.  72 
NE  613;  Raynor  v.  New  Tork,  etc. 
Tract.  Co.,  166  App.  Div.  927.  lil 
NTS  417  [rev  88  Misc.  201.  14J 
NTS  1511;  King  v.  Nassau  Electric 
Co.,  128  App.  Div.  130,  112  NTS  689; 
O'Connor  v.  Brooklyn  Heights  R. 
Co.,  123  App.  Div.  784,  108  NTS  471; 
Baron  v.  New  York  City  R.  Co.,  120 
App.  Div.  134,  106  NYS  258  [rev 
62  Misc.  581,  102  NYS  7461;  Mc- 
Laughlin v.  New  York  City  R.  Co.. 
106  App.  Div.  1,  94  NYS  C53.  <2)  And 
since  f  78  by  its  express  terms 
does  not  apply  to  a  lease  made  prior 
to  May  1.  1891,  I  104  therefore  does 
not  apply  to  a  street  railroad  oper- 
ated under  a  lease  made  prior  to 
that  time.  Tophara  v.  Interurban 
St.  R.  Co.,  96  App.  Div.  323,  89  NTS 
298  [rev  42  Misc.  503,  86  NYS  295] 
(holding  also  that  where  a  street 
railroad  company  leased  its  lines  to 
the  H  street  railroad  company,  prior 
to  May,  1891,  and  after  such  date  an- 
other railroad  company  leased  its 
lines  to  the  H  company — the  latter 
lease  making  no  reference  to  the 
other  lease,  and  there  being  no  re- 
cital that  the  lessee  was  operating 
any  railroad — and  thereafter  the 
lessee  road  consolidated  with  other 
roads,  and  the  consolidated  road 
leased  all  the  lines  to  defendant  de- 
fendant was  not  required  to  give  a 
transfer  from  one  to  the  other  of  the 
lines  leased  to  the  H  road). 

68.  Braffett  v.  Brooklyn,  etc,  R- 
Co..  204  N.  Y.  440,  97  NE  888;  Lowen- 
steln  v.  International  R.  Co..  140 
NYS   169. 

"There  is  absolutely  no  reason 
why  a  merger  or  consolidation  should 
be  exempt  from  conditions  Imposed 
in  the  case  of  leases  or  traffic  agree- 
ments and  the  courts  should  not 
import  such  an  exemption  into  the 
statute  unless  the  phraseology  of 
the  statute  requires  it."  Braffett  v. 
Brooklyn,  etc.  R  Co.,  204  N.  T. 
440,    446,    97    NE   888. 

69.  McLean  v.  Interurban  St  R- 
Co„  102  App.  Div.  18,  92  NTS  77 
[mod  87  NTS  136];  Mannlon  v.  In- 
ternational, etc.,  R.  Co.,  66  Mlsc  420, 
121   NYS   263. 

[a]  The  word  "oonttnncas"  (1) 
as  used  In  the  statute  must  be  con- 
strued to  mean  the  most  direct 
quickest,  and  most  convenient  route, 
and  a  passenger  Is  entitled  to  a 
transfer  at  a  point  of  Intersection 
which  will  enable  him  to  reach  his 
destination  by  such  a  route.  Char- 
bonneau  v.  Nassau  Electric  R.  Co.- 
123  App.  Div.  631,  108  NYS  106.  (2) 
It  does  not  entitle  the  passenger  to 
a  return  or  a  round  trip.  Crandall 
v.  International  R.  Co..  133  Aop. 
Div.     857,    117    NTS    1065.     (3)    One 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VJVUV  IV! 


§§  1245-1247] 


CARRIERS 


[10  C.  J.]     813 


any  railroad  embraced  in  such  contract70  and  within 
the  limits  of  any  one  incorporated  city  or  village;71 
and  for  a  refusal  so  to  do  the  company  so  refusing 
shall  forfeit  a  prescribed  penalty  to  the  aggrieved 
party.72  But  in  order  that  a  passenger  may  be 
entitled  to  a  transfer  from  one  line  to  another 
under  these  statutes,  the  two  lines  must  be  operated 
as  intersecting  lines  in  one  railroad  system.7 

[$  1246]  c.  Duty  of  Employee  to  Give  Transfer; 
Acceptance.  On  demand  by  a  passenger,  it  is  the 
duty  of  the  conductor  to  give  a  proper  transfer  slip 
such  as  should,  be  accepted  by  the  conductor  of 
the  car  to  which  the  passenger  is  transferred.74  If 
a  street  car  passenger  is  unlawfully  refused  a  trans- 
fer,75 or  if  through  fault  of  the  agent  or  the  con- 
ductor he  is  not  furnished  the  proper  transfer 
entitling  him  to  ride  on  the  connecting  line,  and  is 
ejected  therefrom,78  he  may  recover  damages  there- 
for, although  according  to  some  authorities  it  is  the 
duty  of  the  passenger  in  such  a  case,  on  boarding 
a  car  on  a  connecting  line,  to  pay  the  fare  demanded 
by  the  conductor  and  to  seek  redress  against  the 
company  for  a  violation  of  the  passenger's  right  in 
refusing  to  transfer.77 


Acceptance.  Where  a  street  railroad  company 
holds  out  that  it  will  issue  a  transfer  when  fare  is 
paid,  a  request  for  a  transfer  is  an  acceptance  of 
the  offer,  and  the  delivery  of  the  transfer  creates  a 
contract  to  transport  the  passenger  in  both  the 
original  and  the  transfer  car,  the  amount  paid  being 
a  consideration  for  the  right  to.  ride  on  each  car •, 
and  a  passenger  who  accepts  a  transfer  subject  to 
reasonable  rules  6r  conditions  must  comply  there- 
with,79 except  in  case  of  an  emergency,80  and  pro- 
vided reasonable  notice  of  the  existence  of  such 
rule  is  given  to  the  public.81 

[§  1247]  d.  Rule  of  Carrier  Requiring  Transfer 
Tickets.  Where  street  car  lines  are  so  operated  that 
passengers  are  entitled  to  transfers  from  one  line 
to  another,  a  regulation  of  the  company  requiring, 
passengers  to  obtain  and  present  transfer  tickets  is 
not  unreasonable,  and  passengers  must  comply 
therewith  in  order  to  be  entitled  to  passage  on  suc- 
ceeding cars;82  and  it  has  been  held  that  such  a 
regulation  cannot  be  waived  either  by  the  conductor 
of  the  car  from  which  a  passenger  has  come  or  by 
the  conductor  of  the  car  to  which  he  has  changed.88 
Where  a  transfer  check  is  used,  the  passenger  must 


who,  taking  a  street  car  to  go  home, 
while  In  conversation  with  a  friend 
is  taken  beyond  the  point  at  which 
he  would  have  transferred  by  the 
usual  route  to  reach  his  home,  and, 
seeking;  to  reach  his  home  by  trans- 
ferring- from  line  to  line,-  is  Anally 
refused  a  transfer,  Is  not  making  a 
"continuous  trip."  Hunt  v.  Brook- 
lyn Heights  R.  Co.,  115  App.  piv. 
673.   101  NYS  209. 

tt>]  Where  a  temporary  break 
occurs  la  a  street  oar  line  during 
the  construction  of  a  subway  under 
railroad  tracks,  requiring  passengers 
to  -walk  some  distance  to  get  a  con- 
necting car,  the  route  over  such  line 
is  not  "continuous;1  within  the  mean- 
ing: of  the  statute  requiring  the 
railroad  company  to  give  a  transfer 
entitling  the  passenger  to  continue 
the  trip,  and  a  passenger  who  can 
be  carried  by  a  connecting  line  In 
two  ways,  the  one  across  the  track 
being  slightly  shorter  and  more  di- 
rect, is  entitled  to  a  "continuous" 
trip  by  car  from  his  starting  point 
to  his  destination,  and  the  street 
railroad  company  pannot  Insist  that 
he  take  the  shorter  route,  and  any 
rule-  refusing  the  right  to  transfer 
by  means  of  transfers  over  the 
longer  but  continuous  route,  and 
compelling  a  passenger  to  take  the 
shorter  route  to  avoid  a  double  fare. 
Is  unreasonable  under  the  conditions 
existing  at  that  time",  although  It 
may  become  reasonable  when  he  is 
acrain  given  a  continuous  passage  by 
the  shorter  route  through  the  sub- 
way. Mannlon  v.  International  R. 
Co..   66  Misc.   420,   121   NTS  263. 

Vims  of  demanding  transfer  see 
Infra   I    1248. 

70.  Bull  v.  New  York  City  R.  Co.. 
192  N.  Y.  361,  85  NB  385,  19  LRANS 
778  [aff  121  App.  Div.  682.  106  NYS 
378];  Peo.  v.  Brooklyn  Heights  R. 
Co..  187  N.  Y.  48,  79  NE  838:  O'Reilly 
v.  Brooklyn  Heights  R.  Co.,  179  N.  Y. 
450.  72  NE  617  [ail  95  App.  Dlv.  253, 
39  NYS  411;  Hunt  v.  Brooklyn 
Heights  R.  Co.,  IIS  App.  Dlv.  673, 
101  NYS  209;  Scudder  v.  Interur- 
ban  St.  R.  Co.,  96  App.  Dlv.  340,  89 
NYS  1116  [mod  179  T*.  Y.  438,  72 
NE  5131. 

[a]  "Bmbraoed  la  such  oon- 
■txiot,"  (1)  as  used  in  such  statute. 
Includes  only  roads  operated  by  the 
contracting  companies  at  the  time 
the  contract  is  made:  and  hence  a 
company  leasing  another  connecting 
company's  road  and  operating  it  is 
not  bound  to  transfer  a  passenger 
riding  from  a  point  on  its  original 
line  over  the  leased  line  to  a  third 
line  subsequently  leased.  Mendoza 
v.  Metropolitan  St.  R.  Co..  51  App. 
Dlv.    430.    64    NYS   745    [aff    48   App. 


Div.  62.  62  NYS  680].  (2)  And  it 
has  been  held  that  the  statute  does 
not  apply  to  an  elevated  or  street 
railroad  running  on  its  own  right  of 
way  which  had  been  leased  by  a 
street  railroad  company.  People  v. 
Brooklyn  Heights  R  Co.,  187  N.  Y. 
48,  55,  79  NE  838  (where  the  court 
said:  "The  Legislature  has  seen  fit 
to  limit  the  power  of  street  car  rail- 
roads to  consolidate,  lease,  contract 
or  operate  other  street  surface  rail- 
roads by  imposing  a  condition  that 
In  case  they  do  so  contract  they  shall 
transport  over  their  connecting  lines 
passengers  for  a  single  fare  of  five 
cents  and  furnish  transfers  to  their 
own  intersecting  lines"). 

71.  Blume  v.  Interurban  St.  R. 
Co.,  41  Misc.  171,  88  NYS  989. 

[a]  Application.  'This  provision 
applies  to  the  Interurban  Street 
Railroad  Company  of  the  city  .of 
New  York,  and  requires  it  to  give 
for  a  single  fare  transfers  over  all 
the  lines  of  its  system,  which  are 
wholly  within  the  city  limits.  Blume 
v.  Interurban  St.  R.  Co.,  41  Misc. 
171,  83  NYS   989.     . 

[bl  The  consolidation  of  several 
mnalolpa|rties  into  the  city  of  New 
York  does  not  Impose  on  such  a 
cpmpany,  in  regard  to  transporta- 
tion for  a  single  fare,  obligations 
from  which  it  was  free  before  such 
consolidation.  Braffett  v.  Brooklyn, 
etc.,  R.  Co.,  204  N.  Y.  440,  97  NE 
888 

78.    See   infra   93    1262-1257. 

73.  Ketcham  v.  New  York  City 
R  Co.,  48  Misc.  867,  95  NYS  553. 

fa]  Where  the  roads  are  physi- 
cally distinct  and  not  operated  as 
Intersecting  lines  in  one  system,  al- 
though wholly  within  the  limits  of 
the  same  city,  a  passenger  on  the 
one  Is  not  entitled  to  a  transfer  to 
the  other.  Ketcham  v.  New  York 
City  R.  Co.,  48  Misc.  367,  95  NYS 
563  (holding  that  in  such  a  case  a 
street  railroad  company  is  not  re- 
quired to  give  a  transfer  to  a  pas- 
senger who  has  been  carried  to  the 
terminus  of  one  line  and  to  within 
thirty  feet  of  the  other  line). 

74.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  362,  116  NW  395,  123 
AmSR  341;  Rosenberg  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Dlv.  680,  86 
NYS  871. 

[a]  Misbehavior  of  passenger. — 
The  fact  that  boys  riding  on  a  street 
car  Indulge  in  "skylarking"  does  not 
affect  their  right  to  have  transfer 
tickets  furnished  them  by  the  con- 
ductor. Rosenberg  v.  Brooklyn 
Heights  R.  Co.,  91  App.  Dlv.  580,  86 
NYS  871. 

76.    South   Covington,   etc.,  R.  Co. 


V.  Quinn,  110  SW  404,  83  KyL  534; 
Mannlon  v.  International  R.  Co.,  66 
Misc.    420,    121   NYS   263. 

[a]  mefnsal  to  carry. — Where  a 
person  entered  a  street  car  to  go  to 
a  designated  place  and  paid  his  fare, 
and  the  company  was  obliged  to 
carry  him  to  the  designated  place 
and  give  him  a  transfer  to  enable 
him  so  to  do,  the  refusal  to  give  a 
transfer'  was  a  refusal  to  carry  to 
destination.  South  Covington,  etc., 
R.  Co.  v.  Quinn,  110  SW  404,  83  KyL 
534. 

7S.  Birmingham  R..  etc.,  Co.  v. 
Turner,  154  Ala.  642.  45  S  671:  Kiley 
•v.  Chicago  City  R  Co.,  189  111.  881, 
59  NE  794,  82  AmSR  460,  52  LRA 
626. 

Xjeotloa  of  passenger  tendering 
defective  or  Invalid  transfer  see  su- 
pra {  1186. 

77.  Rhodes  v.  Honolulu  Rapid 
Transit,  etc.,  Co.  16  Hawaii  319.  See 
also  supra  (   1186. 

78.  Georgia  R.,  etc.,  Co.  v.  Baker, 
125  Ga.  562.  54  SE  639.  114  AmSR 
246,  7  LRANS  103,  5  AnnCas  484. 

70.  Shortsleeves  v.  Capital  Tract. 
Co..  28  App.  (D.  C.)  366,  8  LRANS 
287;  Weber  v.  Rochester,  etc,  R.  Co, 
145  App.  Dlv.  84,  129  NYS  304;  Binge- 
mann  v.  International  R.  Co.,  136 
NYS  743  [rev  on  other  grounds  153 
App.  Dlv.  935  mem,  188  NYS  1107 
mem].  See  also  supra  I  1135;  infra 
(  1247. 

80.  Bingemann  v.  International  R. 
Co.,  135  NYS  743  [rev  on  other 
grounds  163  App.  Div.  935  mem,  138 
NYS   1107  mem].  , 

81.  Goodman  v.  New  York  R  Co., 
81  Misc.  207.  142  NYS  520;  McGowan 
v.  New  York  City  R.  Co.,  99  NYS 
836. 

83.  Ga. — Hornesby  v.  Georgia  R, 
etc.,  Co.,  120  Ga.  913,  48  SE  339,  1 
AnnCas  391. 

Mass. — Crowley  v.  Fltchburg,  etc., 
R.  Co.,  185  Mass.  279,  70  NE  66. 

Mich. — Peo.  v.  Detroit  United  R. 
Co.,  154  Mich.  514,  118  NW  9. 

Mo. — Percy  v.  Metropolitan  St.  R. 
Co.,  68  Mo.  A.  75. 

Nebr. — Jones  v.  Omaha,  etc.,  St.  R. 
Co.,  96  Nebr.  798.  146  NW  969. 

[a]  Transfer  aa  evidence  of  pay- 
tat. — S ' 


Street  car  passengers  must 
secure  transfers  as  evidence  of  pay- 
ment of  fares,  and  a  conductor  of  one 
car  need  not  accept  their  statement 
that  they  have  paid  fare  to  the  con- 
ductor of  another  car.  Peo.  v.  De- 
troit United  R.  Co.,  154  Mich.  514,  118 
NW  9. 

Mistake  of  first  conductor  see  gen- 
erally supra   i   1186. 

83.    Crowley  v.  Fltchburg.  etc.,  R 
Co.,  185  Mass.  279,  70  NE  56. 
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comply  with  the  conditions  thereof  to  be  entitled  to 
transportation  on  the  connecting  line,81  such  as  the 
condition  that  it  be  used  within  the  time  limit  indi- 
cated thereon,85  or  only  at  a  certain  point.88"  Where 
it  has  been  the  custom  of  a  street  car  company  to 
permit  passengers  to  transfer  without  a  token  of 
any  kind,  it  cannot  change  such  custom  without 
giving  notice  of  the  change;87  and  likewise  a  cus- 
tom of  giving  transfers  at  a  certain  point  cannot 
be  discontinued  without  notice.88 

Mutilated  transfer.  A  street  railroad  company 
may,  pursuant  to  its  rules,  refuse  to  take  a  transfer 
ticket  which  is  mutilated  after  coming  into  the  pos- 
session of  the  passenger,  but  cannot  refuse  to  take 
one  mutilated  before  it  was  given  to  him.8"  . 

[$  1248]  e.  Time  of  Demanding  Transfer.  In 
carrying  out  the  system  of  transfers,  it  has  been 
held  that  it  is  a  reasonable  regulation  for  a  street 
railroad  company  to  -  establish  a  rule  that  a  pas- 
senger must  demand  a  transfer  at  the  time  of  the 
payment  of  his  fare,90  or  at  a  certain  point  on  the 
line.81  .  This  does  not  mean,  however,  that  the  act 
of  paying  fare  and  the  demand  shall  occur  at  the 
same  second  of  time;82  and  it  has  been  held  that 
such  demand  may  be  made  by  signs  as  well  as 


orally.8*  A  passenger  may  be  excused  from  demand- 
ing a  transfer  at  the  time  of  payment  of  his  fare, 
where,  under  the  circumstances  existing  at  the  time, 
he  has  reason  to  believe  that  the  car  which  he  has 
boarded  will  go  to  his  destination,  and  has  no  notice 
either  from  the  sign  on  the  car  or  from  the  con- 
ductor that  it  will  not  do  so.M 

Notice  of  regulation.  Where  a  regulation  requir- 
ing a  passenger  to  demand  a  transfer  at  a  particular 
time  or  place  is  posted  conspicuously  and  advertised 
in  such  a  manner  as  to  bring  it  to  the  notice  of  the 
public  generally,  it  is  immaterial  whether  a  particu- 
lar passenger  has  knowledge  thereof.89      * 

[$  1249]  f.  Point  of  Transfer.  A  rule  of  a  street 
railroad  company  requiring  passengers  having  trans- 
fers to  board  cars  at  specified  points  is  a  reasonable 
regulation;84  and  where  a  transfer  is  to  be  made, 
and  the  transfer  ticket  indicates  that  it  is  to  be 
presented  at  the  intersection  of  the  issuing  line,  a 
passenger  is  entitled  to  transfer  at  a  point  where 
a  connecting  line  leaves  the  road  on  .which  he  was 
first  traveling  and  which  affords  him  the  nearest 
and  most  convenient  route  to  his  destination;87  and 
the  transfer  must  be  made  at  the  point  where  the 
two  roads  intersect,**  and  in  the  same  general  direc- 


•  84k  Heffron  v.  Detroit  City  R.  Co., 
92  Mich.  406,  62  NW  802,  31  AmSR 
601,   16  LRA  246. 


85. 
80. 
87. 

born, 
N.  J. 


See  infra 


9  1250. 
See  Infra  f  1249. 
Consolidated  Tract.  Co.  v.  Ta- 
58  N.  J.  L.  1,  32  A  685   [aff  68 
L.  408.  36  A  1128]. 
Birmingham    R.,    etc.,    Co.    v. 
Hatton,  187  Ala.  573,  65  S  934-  Free- 
man  v.    New   York   City   R.   Co.,   92 
•NTS  47. 

fa  J  Thus,  (1)  in  an  action  for 
failure  to  carry  plaintiff  to  her  des- 
tination, where  in  the  absence  of 
ordinance  or  contract  she  was  not 
entitled  as  of  right  to  a  transfer, 
proof  that  it  had  been  the  custom  or 
usage  of  defendant  to  give  transfers 
to  passengers  at  that  point,  if  rea- 
sonable and  not  opposed  to  more 
positive  law,  showed  a  rule  of  action 
as  to  which  plaintiff  might  govern 
herself.  Birmingham  R.,  etc.,  Co.  v. 
Hatton,  187  Ala.  573,  65  S  934.  (2) 
■Where,  although  a  passenger  knows 
that  tie  can  travel  to  his  destination 
hx  pursuing  a  route  over  which  the 
company  issues  transfers,  he  has  fre- 
quently -traveled  over  the  route 
selected,  and  has  always  theretofore 
been  given  a  transfer,  and  no  notice 
'of  the  discontinuance  of  transfers  is 
given  t,o  him  when  he  boards  a  car,  or 
•Mntll  ho  alternative  continuous,  route 
•4s  available,  the  company  Is  liable 
for  refusing  to  issue  a  transfer  to 
him  as  theretofore.  Freeman  v.  New 
York  City  R.  Co.,  92  NYS  47. 

80.  Koch  v.  New  York  City  R  Co., 
96   NYS   669. 

90.  Crandall  v.  International  R. 
Co.,  188  App.  Div.  867,  117  NYS  1056; 
Ketchum  v.  New  York  City  R.  Co., 
118  App.  Div.  248,  103  NYS  486;  Good- 
man v.  New  York  R  Co.,  81  Misc. 
207,  142  NYS  620;  Fischer  v.  New 
York  City  R  Co.,  64  Misc.  267,  104 
NYS  400;  Wasserman  v.  New  York 
City  R.  Co.,  104  NYS  398.  But  see 
Levlne  v.  Nassau  Electric  R  Co.,  60 
Misc.  552,  554,  99  NYS  422  (where 
the  court,  in  denying  the  reasonable- 
ness of  such  a. rule,  said:  "The  pas- 
senger, as  soon  as  he  has  paid  his 
fare,  becomes  possessed  of  the  abso- 
lute right  to  a  transfer  to  any  con- 
necting line  to  which  transfers  are 
Issued.  That  right  continues  up  to 
the  point  at  which  he  must  leave  the 
car  to  take  the  connecting  car;  and 
the  company  cannot  arbitrarily  re- 
strict, limit  or  abridge  that  absolute 
right  which  is  given  by  statute,  and 
which  by  the  strict  language  of  the 
statute  It  must  recognise  'upon  de- 
mand and  without  extra  charge.'     It 


may  provide  reasonable  regulations 
to  the  end  that  public  convenience 
may  be  promoted.'  But  it  would  re- 
quire a  vivid  imagination  to  hold 
that  this  particular  rule  looked 
toward  the  attainment  of  that  lawful 
purpose.  On  the  contrary,  by  its 
very  nature  It  places  upon  the  pas- 
senger the  burden  of  deciding,  at  the 
moment  of  paying  his  fare,  whether 
he  desires  to  transfer  to  any  of  the 
various  lines  on  which  he  is  entitled 
to  ride,  upon  the  penalty,  If  he  does 
not  then  secure  a  transfer,  of  paying 
an  extra  fare,  should  any  circum- 
stance arise  thereafter  during  his 
trip  that  might  render  it  convenient 
or  necessary  for  him  to  so  transfer 
to  a  connecting  line.  Surely  this  Is 
not  such  a  reasonable  regulation  as 
tends  to  promote  public  convenience. 
And,  further,  If  the  company  can  as- 
sert its  right  to  enforce  such  a  rule, 
it  may,  with  as  much  justice  or  rea- 
son, require  that  the  transfer  shall 
be  asked  for  after  the  passenger  has 
ridden  five  blocks,  or  a  quarter  of  a 
mile,  or  by  a  set  form  of  language 
when  the  demand  is  made"). 

[a]  Beacon  for  rule.  Such  a  rule 
Is  not  unreasonable,  since  the  com- 
pany is  entitled  to  protect  Itself 
against  dishonest  persons  who  may 
seek  to  obtain  more  than  one  trans- 
fer. Ketchum  v.  New  York  City  R 
Co.,  118  App.  Div.  248,  103  NYS  486. 

fb]  Infringement  of  passenger** 
rights.— A  rule  that  transfers  shall 
be  Issued  only  at  the  time  of  pay- 
ment of  fare,  and  that  a  passenger 
shall  be  required  to  give  the  destina- 
tion line  when  asking  for^ transfers, 
is  reasonable  and  proper,  and  does 
not  Infringe  a  passenger's  right  un- 
der an  agreement  to  give  passengers 
a  continuous  trip  between  any  two 
points  In  the  city  by  the  most  direct 
route  for  a  single  fare,  which  agree- 
ment was  not  to  be  construed  as  en- 
titling a  passenger  to  a  return  or 
round  trip.  Crandall  v.  International 
R.  Co.,  133  App.  Div.  857,  117  NYS 
1056. 

•1.  Com.  v.  Jones,  174  Mass.  401, 
64  NE  869. 

93.  Wasserman  v.  New  York  City 
R.  Co.,  104   NYS  398. 

[a]  Second  demand.— Where  a  con- 
ductor does  not  regard  such  a  de- 
mand, on  a  second  demand  made 
within  a  minute  the  passenger  is 
entitled  to  a  transfer.  Wasserman 
v.  New  York  City  R.  Co.,  104  NYS 
398. 

98.  Sullivan  v.  Brooklyn  Heights 
R.  Co..  121  App.  Div.  627,  106  NYS 
378. 


[a]  XUnstratlon. — Where,  at  the 
time  a  passenger  gave  his  transfer 
to  the  conductor,  he  held  out  his 
hand  to  receive  another,  but  the  con- 
ductor muttered  something  not  heard 
by  the  passenger  and  passed  on 
through  the  car,  and  on  tils  return 
the  passenger  orally  demanded  a 
transfer  which  was  refused,  there 
was  a  sufficient  compliance  with  the 
rule  of  the  company  requiring  pas- 
sengers to  demand  transfers  at  the 
time  of  payment  of  fare.  Sullivan 
v.  Brooklyn  Heights  R.  Co.,  121  App. 
Div.  527,  106  NYS  378. 

94.  Goodman  v.  New  York  R  Co.. 
81  Misc.  207.  142  NYS  520. 

98.  Ketchum  v.  New  York  City  H. 
Co.,  118  App.  Div.  248,  103  NYS  486. 

98.  Rubinger  v.  New  York  R  Co., 
83  Misc.  87.  144  NYS  765. 

Beasonablenesa  of  regulations  see 
generally  supra  {  1071. 

97.  Duke  v.  Metropolitan  St  R 
Co..  166  Mo.  A.  121.  148  SW  166; 
Charbonneau  v.  Nassau  Electric  R 
Co.,  123  App.  Div.  531.  108  NYS  105; 
Kelly  v.  New  York  City  R  Co.,  119 
App.  Div.  223.  104  NYS  561  [rev  5! 
Misc.  685,  102  NYS  742.  and  aff  192 
N.  Y.  97,84  NE  689]. 

[a]  When  a  transfer  ticket  does 
not  specify  the  exact  place  of  trans- 
fer, a  passenger  using  the  same  has 
a  right  to  change  at  such  point  of 
intersection  as  furnishes  the  most 
direct  and  convenient  route;  and  the 
fact  that  it  is  not  customary  to  give 
transfers  at  that  point  Is  immaterial 
Charbonneau  v.  Nassau  Electric  R 
Co..  128  App.  Div.  531,  108  NYS  106. 
_[bl  Bote  requiring;  direct  route. — 
Where  the  rules  of  the  company  re- 
quire the  holder  of  a  transfer  to  use 
the  most  direct  route  to  his  destina- 
tion he  cannot  take  a  circuitous  route 
and  compel  the  acceptance  of  his 
transfer.  Duke  v.  Metropolitan  St. 
R  Co.,  166  Mo.  A.  121.  148  SW  166. 

98.  Percy  v.  Metropolitan  St  R- 
Co.,  58  Mo.  A.  75:  Hanley  v.  Brook- 
lyn Heights  R  Co.,  110  App.  Div. 
429,  96  NYS  249. 

[a]  Intersection  of  tracks. — A  di- 
vision of  the  transfer  directing  that 
it  be  tendered  "at  the  intersection  of 
the  Issuing  line"  means  any  point  on 
the  issuing  line  where  a  passenger 
can  continue  his  direct  Journey  by 
taking  another  car;  and  the  fact  that 
the  point  is  at  an  intersection  of 
tracks  merely,  and  not  an  intersec- 
tion of  lines,  is  Immaterial.  Char- 
bonneau v.  Nassau  Electric  R  Co., 
123  App.  Dtv.  531.  108  NYS  105. 

[b]  Tlolatlon  of  rale,— Where  a 
transfer  ticket  reads,  "good  only  ■  •  ■ 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tion  as  the  initial  trip;99  bat  this  does  not  mean 
that  sach  route  must  be  in  the  same  longitudinal 
direction  as  that  in  which  the  passenger  was  first 
traveling;1  nor  does  it  entitle  him  to  reverse  the 
direction  of  his  trip  without  paying  another  fare.2 
It  has  been  held  that  a  street  railroad  company 
cannot  be  required  to  permit  passengers  to  trans- 
fer at  points  other  than  the  points  of  intersection;9 
and  that  the  right  of  passengers  to  transfer  at  other 
points  cannot  be  upheld,  under  an  ordinance,  as  an 
exercise  of  the  rate  making  power.4  A  passenger 
may  rely  on  the  representation  of  a  conductor  that 
a  transfer  is  good  at  a  particular  point,  where  the 
transfer  is  punched  in  a  blank  space  in  the  column 
of  lines  to  which  transfers-  are  usually  given,  but 
contains  nothing  to  indicate  that  it  is  not  good  as 
represented.9 

[$  1250]  g.  Limit  of  Use  of  Transfer.  Where  a 
street  railroad  company  voluntarily  permits  pas- 
sengers to  transfer,  or  where  a  statute  requiring  the 
company  to  give  transfers  contains  no  specific  pro- 
vision as  to  the  length  of  time  for  which  the  trans- 
fers shall  be  good,  the  company  may,  by  a  reason- 
able, regulation,  require  that  a  passenger  shall  use 
his  transfer  within  the  time  limited  thereon,9  pro- 
vided a  car  on  whiph  the  passenger  can  be  convenj-. 


ently  and  comfortably  transported  passes  the  trans- 
fer point  within  the  time  so  limited;7  and  such  a 
limitation  on  the  use  of  a  transfer  may  be  pre- 
scribed by  a  statute  or  municipal  ordinance.8  A 
rule  requiring  a  person  holding  a  transfer  jto  take 
the  next  succeeding  car  at  the  point  designated  on 
the  transfer  is  a  reasonable  protection  against 
fraud.9  But  a  rule  of  a  street  railroad  company 
which  puts  an  improper  time  limit  on  a  transfer 
ticket  does  not  relieve  it  from  its  obligation  to  carry 
for  a  single  fare;10  nor  does  the  acceptance  by  a 
passenger  of  a  transfer  ticket  so  improperly  limited 
modify  the  original  contract  of  carriage  or  waive 
any  rights  acquired  under  it.11 

[}  1251]  h.  Inspection' of  Transfer.  Ordinarily 
no  absolute  duty  rests  on  a  passenger  to  examine 
his  transfer  ticket,  but  he  may  rely  on  the  inference 
that  the  conductor  has  given  him  a  proper  one,19 
as  the  duty  to  see  that  a  proper  transfer  ticket  is 
given  rests  on  the  conductor,  and  not  on  the  pas- 
senger;111 and  it  has  been  held  that  a  condition  on 
a  transfer  check  that  the  passenger  shall  "examine 
date,  time,  and  direction,"  as  indicated  by  the 
conductor's  punch  marks,  and  see  "that  the  same 
are  correct,"  is  unreasonable  where  the  time  at  his 
command  is  brief  and  the  system  complicated.14    So, 


at  intersection  of  Issuing  line," 
boarding  a  car  a  block  down  the  In- 
tersecting line  Is  a  violation  of  the 
rule.     Hanley  v.  Brooklyn  Heights  R. 


Co.,   110  App.  Dlv.  429,  96  NYS  249, 

99.     Kelly    v.    New    York    City 
Co..   192  N.  Y.  97,  84  NE  569  (alt  119 


App.  Dlv.   223,   104   NYS   561    (rev  62 
Misc.  58S.  102  NYS  742)]. 

Is  Mew  Tort,   Railroad   Law 


(I,.  [1890]  p  1114  c  566  {  104, 
amended  by  L.  [1892]  p 
}  104),  requiring  every  street  rail- 
road company  to  carry,  between  any 
two  points  on  the  roads  over  which 
It  has  the  right' to  run  cars,  any  pas- 
senger desiring  to  make  "one  con- 
tinuous trip"  between  such  points  for 
a  single  fare,  and  to  give  the  pas- 
senger a  transfer  entitling  him  to 
"a  contiguous  trip"  to  any  point  on 
the  road,  for  the  promotion  of  public 
convenience  by  the  operation  of  rail- 
roads' "as  a  single  railroad  with  a 
single  rate  of  fare,"  does  not  prevent 
a  street  railroad  company,  authorised 
by  |  4  subd  8  to  regulate  the  time 
and  the  manner  In  which  passengers 
shall  be  transported,  and  the  com- 
pensation to  be  paid,  from  adopting 
regulations  requiring  passengers 
making  use  of  transfers  to  use  the 
same  only  in  the  same  general  direc- 
tion of  their  initial  trip,  a  trip  con- 
veying the  idea  of  transportation  In 
one  direction,  and  a  continuous  trip, 
like  a  continuous  line,  extending  in 
the  same  general  direction.  Kelly  v. 
New  York  City  R.  Co.,  192  N.  Y.  97, 
84  NE  669  [aff  119  App.  Dlv.  228,  104 
NYS  661  (rev  62  Misc.  686,  102  NYS 
742)]. 

1.  Wells  v.  New  York  City  R.  Co., 
122   App.    Div.    488,    107    NYS   480. 

3.  Kelly  v.  New  York  City  R.  Co., 
192  N.  Y.  97,  84  NE  569  [aft  118  N. 
Y.   App.   Div.  223,   104   NYS   661]. 

3.  Chicago  v.  Chicago  City  R.  Co., 
272  111.  246,  111  NE  983. 

4.  Chicago  v.  Chicago  City  R.  Co., 
372  111.  245,  111  NE  983. 

5.  Jeffs  v.  Honolulu  Rapid  Tran- 
sit, etc.,  Co.,  17  Hawaii  241. 

6.  Ga. — Hornesby  v.  Georgia  R, 
etc  Co.,  120  Ga.  913.  48  SE  339,  1 
AnnCas  891  and  note. 

Md. — Garrison  v.  United  R.,  etc., 
Co..  97  Md.  347,  65  A  371.  99  AmSR 
452  (rule  of  company). 

Mich.— Heffron  ▼.  Detroit  City  R. 
Co.,  92  Mich.  406,  62  NW  802,  31  Am 
SR  601,  16  LRAJ46. 

N.  Y. — Muckle  v.  Rochester  R.  Co., 
79  Hun  32,  29  NYS  732. 

Pa. — Laird  v.  Pittsburg  Tract.  Co., 
166  Pa.  4,  31  A  61. 

[a]  Bassos  for  rale.— There  is  a 
reason  for  limiting  the  time  within 


which    a    transfer    ticket    may    be 

effectually  used  for  the  purpose  of  a 
continuous  passage  in  the  fact  that 
otherwise  the  opportunity  might  be 
taken  to  use  it,  or  permit  it  to  be 
used,  for  other  than  the  contemplated 
continuous  passage  to  the  prejudice 
of  the  company.  Muckle  v.  Roches- 
ter R.  Co.,  79  Hun  32.  29  NYS  732. 
[b]     Mule    requiring    hour    to    be 

?unoned. — Where  a  carrier's  rules 
orbid  the  acceptance  of  a  transfer 
unless  the  hour  is  properly  punched 
thereon,  and  a  transfer  slip  received 
by  a  passenger  from  the  local  com- 

Sany  states  thereon  that  it  Is  void 
f teen  .  minutes  after  the-  hour 
punched  on  it,  and  that  the  passenger 
shall  see  that  the  line  and  the  time 
are  correctly  punched,  but  no  time 
Is  punched  on  a  transfer  by  the  con- 
ductor of  the  local  line,  although  It 
Is  In  fact  received  within  fifteen 
minutes  from  the  time  it  is  pre- 
sented, the  rule  requiring  the  hour 
to  be  punched  on  the  transfer  is  rea- 
sonable and  must  be  compiled  with. 
Weber  v.  Rochester,  etc.,  R.  Co.,  146 


[c]     Fifteen,     minutes. — There     is 
nothing    unreasonable    in    a   requlre- 


Ap_p._Dlv.._84,  129  NYS  804. 

ment  that  a  transfer  ticket  from  one 
route  of  a  street  railroad  to  another 
shall  not  be  honored  unless  used 
within  fifteen  minutes  after  its  de- 
livery to  the  passenger,  in  the  ab- 
sence of  any  obligation  on  the  part 
of  the  company  by  charter,  ordi- 
nance, or  contract  to  make  such 
transfer,  and  carry  the  passenger 
over  both  routes  for  a  single  fare. 
Heffron  v.  Detroit  City  R.  Co.,  92 
Mich.  406,  52  NW  802,  81  AmSR  601, 
16  LRA  346. 

7.  Hornesby  v.  Georgia  R.,  etc., 
Co.,  120  Ga.  913,  48  SE  339;  Jenkins 
v.  Brooklyn  Heights  R.  Co.,  29  App. 
Div.  8,  61  NYS  216.  But  see  Garrison 
v.  United  R.,  etc.,  Co.,  97  Md.  747.  65 
A  871,  99  AmSR  462  (holding  that, 
where  a  passenger  receives  a  trans- 
fer limited  on  Its  face  and  presents 
the  transfer  on  a  connecting  line 
after  the  expiration  of  the  time  limit, 
the  conductor  is  Justified  in  refusing 
to  accept  it  and  In  demanding  the 
fare,  although  no  car'  has  passed  the 
connecting  point  until  after  the  ex- 

filratlon  of  the  time  limit;  but  that 
f  in  such  a  case  the  passenger  Is 
required  to  pay  his  fare,  he  will 
have  his  action  against  the  com- 
pany). 

8.  Ex  p.  Lorensen.  128  Cal.  431,  61 
P  68,  79  AmSR  47,  60  LRA  55. 

[a]  OMoaro  code  [1911]  I  2171, 
declaring  that  a  passenger  shall 
have  one  hour  in  which  to  use  trans- 


fers, and  modifying  the  contract 
ordinance  of  the  city  of  Chicago  of 
1907,  between  the  city  and  street  rail- 
road companies  cannot  be  upheld,  as 
the  extended  period  of  time  is  not 
necessary  for  transfer  and  the 
flfteen-mlnute  period,  or  the  period 
until  another  car  shall  pass,  pre- 
scribed by  the  ordinance  of  1907,  Is 
sufficient.  Chicago  v.  Chicago  City 
R.  Co.,  272  111.  246,   111  NE  983. 

[b]  Xfotioe*— Although  Chicago 
code  I-  2172.  requires,  under  penalty, 
the  notice  of  transfer  rights  given 
by  |  2171  to  be  posted,  a  notice  which 
Informs  passengers  that  transfers 
must  be  used  within  fifteen  minutes 
Instead  of  within  the  one-hour  period 
giVen  by  the  code  Is  sufficient,  where 
the  provision  of  the  code  is  invalid 
and  the  ordinance  of  1907,  requiring 
transfers  to  be  used  within  fifteen 
minutes,  is  enforced.  Chicago  v.  Chi- 
cago City  R.  Co.,  272  111.  246,  111  NE 
983. 

9.  Taylor  v.  Spartanburg  R,  etc., 
Co.,  98  8.  C.  206,  82  SE  404,  52  LRA 
NS  908  and  note,  AnnCasl916D  68< 
and  note. 

10.  Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Div.  8,  61  NYS  2161 
5  NYAnnCas  315. 

[a]  Arbitrary  rule,— A  rule  of  the 
company  that  a  transfer  ticket  gives 
to  a  passenger  on  alighting  from  a 
car  shall  be  void  if  not  used  within 
ten  minutes,  regardless  of  whether 
the  condition  of  the  cars  which  the 
company  supplies  during  that  time 
is  such  as  to  afford  him  suitable  ac- 
commodation, is  arbitrary  and  il- 
legal. Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Div.  8,  51  NYS  216. 

11.  Jenkins  v.  Brooklyn  Heights 
R.  Co.,  29  App.  Dlv.  8,  61  NYS  216. 

IS.  Morrill  v.  Minneapolis  St.  R. 
Co.,  103  Minn.  262,  115  NW  396,  123 
AmSR  341;  Zuckerman  v.  New  York 
R.  Co.,  86  Misc.  64,  148  NYS  82: 
Moon  v.  Interurban  St.  R  Co.,  85 
NYS  363;  Golden  v.  Pittsburg  R.  Co., 
28  Pa.  Super.  313.  But  see  Heffron 
v.  Detroit  City  R.  Co.,  92  Mich.  406, 
52  NW  802,  31  AmSR  601,  16  LRA 
346  (holding  that  it  is  the  duty  of  a 
passenger  to  read  his  transfer  ticket, 
and  that  his  failure  so  to  do  will  not 
give  him  any  rights  against  the  com- 

Sany  which  he  would  not  have  had 
ad  he  read  it  and  thus  been  in- 
formed of  the  time  limit  which  It 
bore). 

•Mistake  of  first  cosduotor  see  gen- 
erally supra  {   1186. 

13.  Morrill  v.  .Minneapolis  St.  R. 
Co.,  103  Minn.  3627116  NW  895.  123 
AmSR  341. 

14.  O'Rourke    v.    Citliens'    St.    R. 
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[§§  1251-1254 


where  the  conductor  of  a  street  car  delays  comply- 
ing with  the  request  of  a  passenger  for  a  transfer 
check  until  the  latter  is  on  the  point  of  leaving  the 
car,  a  stipulation  on  the  check  requiring  the  pas- 
senger to  examine  the.  latter  and  see  that  it  is  all 
right  is,  under  the  circumstances,  unreasonable  and 
not  binding  on  him.15 

[§  1252]  i.  Penalty  for  Refusal  to  Issue  or  Accept 
Transfer — (1)  In  General.  Under  some  statutes,  par- 
ticularly those  in  New  York,18  a  street  railroad  com- 
pany operating  its  lines  within  the  limits  of  a  city 
under  contract  is  subject  to  a  penalty  which  may 
be  recovered  by  the  aggrieved  party,  for  its  refusal 
to  issue  a  transfer  as  required  by  the  statute.1*  The 
object  of  such  a  statute  is  to  promote  public  con- 
venience by  requiring  the  operation  of  the  different 
lines  as  a  single  railroad  with  a  single  fare.18  And 
the  purpose  of  the  penalty  clause  is  not  to  compen- 
sate passengers  for  any  damage  inflicted  by  a  re- 
fusal to  give  a  transfer,  but  rather  to  inflict  a  pun- 
ishment for  the  violation  of  its  terms  and  to  break 
up  the  practice  of  so  doing.19  To  authorize  the 
recovery  of  a  penalty  under  such  statute,  the  party 
6uing  must  bring  his  action  strictly  within  its  pro- 
visions.20 Thus,  a  proper  demand  for  a  transfer 
must  be  made,  and  if  a  demand  is  not  made  in  com- 
pliance with  a  regulation  of  the  company  requiring 
the  demand  for  transfers  to  be  made  at  the  time 
of  paying  the  fare,  a  refusal  to  give  a  transfer  will 
not  render  the  company  liable  for  the  penalty." 
Likewise  the  demand  for  a  transfer  must  show  in 
which  direction  on  the  connecting  line  the  passenger 
desires  to  go.22  But  if  he  asks  for  a  transfer  in  a 
certain  direction,  and  a  transfer  good  only  in  the 
opposite  direction  is  given  him,  by  reason  of  which 
it  is  not  accepted  on  the  car  to  which  he  transfers, 
it  is  tantamount  to  a  refusal,  and  the  penalty  may 


be  recovered.**  Refusal  to  accept  a  valid  transfer 
tendered  by  a  passenger  is  equivalent  to  a  refusal 
to  give  one  and  renders  the  carrier  liable  to  the  pen- 
alty;24 and  this  is  so,  even  though  the  transfer  was 
not  presented  in  accordance  with  a  reasonable  regu- 
lation, in  the  absence  of  any  proof  of  a  reasonable 
endeavor  by  notice  to  apprise  the  public  of  its  insti- 
tution.28 And  where  a  conductor  accepts  a  transfer 
which  he  might  rightfully  reject,  he  is  bound  to  pro- 
vide the  passenger  with  a  transfer  good  to  the  point 
of  destination,  and  if  he  fails  so  to  do  the  carrier  is 
liable  to  the  penalty.2* 

[$  1253]  (2)  Companies  Liable.  Although  the 
decisions  are  not  in  entire  harmony,  it  is  now  settled 
that  the  New  York  Statutes  are  not  limited  to 
traffic  contracts  but  embrace  leases  also,  so  as  to 
render  the  lessee  operating  the  leased  line  liable  to 
a  penalty  for  refusing  to  issue  transfers.2*  Where 
two  street  railroad  companies,  although  separate 
corporate  entities,  have  the  same  offices,  officers,  and 
directors,  and  use  and  equip  cars  interchangeably, 
pay  operating  expenses  from  the"  gross  receipts  of 
both,  and  are  for  all  practical  purposes  one  line,  a 
passenger  on  one  road  may  require  a  transfer  to 
the  other  without  extra  charge,  and  may  recover 
the  statutory  penalty  for  a  refusal  to  issue  such 
transfer,  notwithstanding  there  is  no  written  con- 
tract between  the  corporations  for  the  lease  of  one 
of  (he  lines,  and  although  the  arrangement  between 
the  companies  is  purely  informal.28 

[$  1254]  (3)  Who  Entitled  to  Penalty.  "The 
party  aggrieved,"  within  the  provisions  of  a  statute 
which  provides  for  a  forfeiture  to  "the  party 
aggrieved,"  is  the  passenger  to  whom  a  transfer  is 
refused  in  violation  of  the  statute;*9  and  it  is  imma- 
terial whether  he  has  paid  the  fare  himself  or 
some  one  has  paid  it  for  him.80 


Co.,  103  Tenn.  124,  141,  62  SW  872,  7$ 
AmSR  639,  46  LRA  614. 

Conditions  and  limitation*  in  fan- 
•ral  see  supra  8  1135. 

IS.  Laird  v.  Pittsburg  Tract.  Co., 
166  Pa.  4.  31  A  51. 

IS.  N.  T.  Railroad  Law  (L.  [1892] 
p  1406  c  676  {  104). 

[a]  Penalty  for  overcharge. — A 
statute  providing  a  penalty  for  an 
overcharge  has  no  application  to  a 
refusal  of  a  street  railroad  company 
to  give  a  transfer  as  required  by  the 
above  statute.  The  gist  of  the 
offense  for  which  a  penalty  is  pre- 
scribed by  such  statute  is  the  refusal 
of  a  transfer  in  response  to  a  proper 
demand  therefor.  O  Connor  v.  Brook- 
ryn  Heights  R.  Co.,  123  App.  Div.  784, 
108  NTS  471;  Snee  v.  Brooklyn 
Heights  R.  Co.,  120  App.  Div.  570, 
104  I*YS  907  [aft  193  N.  Y.  659  mem. 
87  NB  1127  mem]  (where  the  court 
said:  "Section  39  of  the  Railroad 
Law,  which  provides  that  any  rail- 
road corporation  which  shall  ask  or 
receive  more  than  the  lawful  rate  of 
fare,  unless  'through  Inadvertence  or 
mistake,  not  amounting  to  gross 
negligence,'  shall  incur  a  penalty  of 
360,  does  not  apply  to  the  case.  It 
Is  not  to  be  construed  with  section 
104.  Its  genesis  and  context  are  dif- 
ferent (Laws  of  1857.  p.  432,  c.  186; 
Laws  of  1886.  p.  660,  c.  415).  and  the 
reservation  in  it  has  reference  to 
mistakes  of  fact,  such  as  of  the  dis- 
tance between  stations,  or  the  like. 
The  present  case  Is  for  the  refusal  of 
a  transfer  ticket,  not  for  asking  or 
receiving  an  unlawful  rate  of  fare"); 
Roach  v.  Brooklyn  Heights  R.  Co., 
119  App.  Div.  520.  104  NTS  219. 

17.  See  statutory  provisions.  And 
see  Wells  v.  New  York  City  R.  Co., 
122  App.  Div.  488.  107  NYS  480. 

18.  Myers  v.  Brooklyn  Heights  R. 
Co..  10  App.  Div.  315,  41  NYS  798. 

19.  Fitzmartin   v.   New   York  City 


R.  Co..  51  Misc.  36.  99  NYS  765. 

SO.  Hunt  v.  Brooklyn  Heights  R. 
Co..  115  App.  Div.  673,  101  NYS  209; 
Thistle  v.  New  York  Citv  R.  Co.,  54 
Misc.  268.  104  NYS  401<*Gaspar  v. 
New  York  City  R.  Co.,  61  Misc.  43, 
99  NYS  904.  See  also  Mannion'  v. 
International  R.  Co.,  68  Misc.  420,  121 
NYS  263  (holding  that,  if  a  street 
car  passenger  is  unlawfully  refused 
a  transfer,  a  right  of  action  for  dam- 
ages may  exist;  but  not  for  a  pen- 
alty, where  the  facts  of  the  case  are 
not  brought  within  a  statute  provid- 
ing therefor). 

[a]  Where  a  passenger  rides  past 
his  place  of  transfer  and  seeks  to  go 
to  his  destination  by  transferring 
from  line  to  line  at  another  point,  he 
is  not  entitled  to  recover  the  penalty 
for  the  refusal  of  a  transfer.  Hunt 
v.  Brooklyn  Heights  R.  Co.,  116  App. 
Div.  673,  101  NYS  209. 

21.  Ketchum  v.  New  York  City  R. 
Co..  118  App.  Div.  248,  103  NYS  486: 
Fischer  v.  New  York  City  R.  Co.,  54 
Misc.  267,  104  NYS  400. 

S3.  Thistle  v.  New  York  City  R. 
Co..  54  Misc.  268.  104  NYS  401;  Gas- 
per v.  New  York  City  R.  Co.,  61  Misc. 
43,  99,  NYS  904. 

[a]     Thus  a  street  railroad   com- 

?>any  is  not  liable  for  refusal  of  a 
ransfer,  where  a  passenger,  although 
desiring  to  transfer  to  a  west  bou  d 
car  on  a  certain  street,  asked  merely 
for  a  transfer  to-  that  street,  and  was 
given  one  to  an  east  bound  car. 
Thistle  v.  New  York  City  R.  Co.,  54 
Misc.  268,  104  NYS  401. 

23.  Gasper  v.  New  York  City  R. 
Co..  51  Misc.  39,  99  NYS  902. 

24.  Harris  v.  Interurban  St.  R. 
Co.,  46  Misc.  242.  92  "NYS  42;  Lowen- 
steln  v.  International  R.  Co.,  140  NYS 
159. 

25.  Gasper  v.  New  York  City  R. 
Co.,  51  Mfsc.  39.  99  NYS  902.  See 
also  Holmes  v.  Interurban  St.  R.  Co., 


92  NYS  67  (holding  that,  where  it 
is  not  alleged  or.  shown  by  defendant 
that  (plaintiff  was  actually  notified 
before  he  began  his  Journey,  or  that 
means  were  adopted  to  give  him 
notice  that  a  transfer  would  not  be 
given  on  a  particular  Intersecting 
route,  but  would  be  given  on  another 
equally  available,  defendant  Is  liable). 

26.  Bingemann  v.  International  R 
Co.,     135     NYS     743     [rev    on    other 

S rounds  153  App.   Div.  935  mem.  138 
YS  1107].     _ 

27.  O'Reilly  v.  Brooklyn  Heights 
R  Co.,  179  N.  Y.  450.  72  NE  517; 
Grlffln  v.  Interurban  Street  R.  Co., 
179  N.  Y.  438,  72  NE  613;  McLean  v. 
Interurban  St.  R.  Co.,  102  App.  Div. 
18,  92  NYS  77;  Lux  v.  New  York  City 
R.  Co.,  45  Misc.  222.  92  NYS  109.  See 
also  supra  |  1246.     Butsee  Roosa  v. 


R    Co.. 


Misc. 


International    R 


Brooklyn    Heights 
387,  69  NYS  664. 

SB.     Catalano    v. 
Co.,  145  NYS  1005. 

Consolidated  company  within  the 
statute  see  generally  supra  9  1245. 

89.  Fox  v.  Interurban  St.  R.  Co.. 
42  Misc.  538,  86  NYS  64. 

[a]  Sight  of  minor  to  sae.— A 
minor  who  is  refused  a  transfer  from 
one  line  of  a  railroad  to  another,  in 
violation  S  104,  of  the  Railroad  Law 
(L.  [1890]  p  1082  c  566,  as  amended 
by  L.  [1892]  p  1406  c  676).  is- entitled, 
under  Code  Civ.  Proc  i  468,  to  bring 
an  action  through  a  guardian  ad 
litem  for  the  penalty  provided  In  the 
act.  The  section  expressly  confers 
on  an  Infant  the  right  to  bring  an 
action  where  he  "has  a  right  of  ac- 
tion." Fox  v.  Interurban  St.  R  Co.. 
42  Misc.  638,  641,  86  NYS  64. 

[b]  The  father  of  a  minor  pas- 
senger to  whom  a  transfer  has  been 
refused  Is  not  the  "aggrieved  party." 
Fox  v.  Interurban  St.  R  Co.,  42  Misc. 
638.  86  NYS  64. 

30.     Van  Zandt  v.  New  York  City 


For  later  oases,  developments  and  ohasges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Want  of  good  faith.  The  statute  has  in  contem- 
plation a  person  who  enters  on  a  continuous  trip, 
with  the  aetual  desire  of  getting  to  some  place,  and 
whose  purpose  is  interfered  with  by  an  unjust  re- 
fusal to  give  him  a  transfer,  and  who  therefore  is 
defeated  of  his  aim;81  one  who  becomes  a  passenger 
for  the  purpose  of  laying  a  foundation  for  an  action 
to  recover  a  penalty  is  not  an  "aggrieved  party" 
within  the  meaning  of  the  statute,  or  a  "passenger 
desiring  to  make  one  continuous  trip  between"  any 
two  points  within  the  meaning  of  the  statute,  and 
his  want  of  good  faith  presents  a  perfect  defense 
to  such  action.82  So  one  who  becomes  a  passenger 
merely  to  seek  information  as  to  the  custom  of  the 
carrier  to  issue  or  not  to  issue  transfers  at  a  certain 
point  over  a  certain  route,  which  information  he 
desires  to  utilize  for  the  benefit  of  suits  commenced 
in  behalf  of  his  clients  for  penalties,  is  not  an 
"aggrieved  party"  within  the  meaning  of  the 
statute.** 


[i  1255]  (4)  Defenses.  It  is  no  defense  to  an 
action  for  a  penalty  under  these  statutes  that  the 
conductor  did  not  have  the  usual  transfer  tickets,84 
or  that  the  company  had  provided  the  conductor 
with  transfers  to  give  to  passengers,  his  refusal 
being  that  of  the  company,88  or  that  boys  riding 
on  a  street  car  indulged  in  "skylarking."*8  So  it 
is  no  excuse  for  refusal  to  give  a  transfer  at  a 
particular  point  that  it  might  cause  undue  crowding 
in  the  street  and  at  the  street  crossings.87 

[$  1256]  (5)  Actions.  Limitations  of  actions. 
In  New  York  the  time  within  which  an  action  must 
be  brought  to  recover  the  penalty  is  governed  by 
the  limitation  prescribed  by  the  code  of  civil  pro- 
cedure, and  not  by  the  limitation  prescribed  by  the 
Railroad  Law.8* 

Pleading.  The  complaint  should  state  all  the 
facts  necessary  to  bring  the  case  within  the  terms 
of  the  statute.89  An  answer  alleging  a  possible 
alternative  route,  without  alleging  that  a  transfer 


R.  Co.,  10$  App.  Dlv.  614,  94  NT8 
6S0;  McLaughlin  v.  New  York  City  R. 
Co..  106  App.  Div.  1.  94  NTS  663; 
Fox  v.  Interurba.n  St.  R.  Co.,  42  Misc. 
538.  86  NYS  64;  Carpenter  v.  New 
York  City  R.  Co.,  93  NYS  600,  16 
NYAnnCas  261. 

31.  Bull  v.  New  York  City  R.  Co.. 
192  N.  Y.  861,  85  NB  386,  19  LRANS 
778. 

33.  Bull  v.  New  York  City  R.  Co., 
192  N.  Y.  861,  85  NE  385,  19  LRANS 
778;  Nicholson  v.  New  York  City  R. 
Co..  118  App.  Div.  858,  103  NYS  695; 
Myers  v.  Brooklyn  Heights  R.  Co., 
10  App.  Div.  895.  49  NYS  798;  Mc- 
Carthy v.  New  York  City  R.  Co.,  55 
Mlsc  208,  105  NYS  1128-  Johnston  v. 
New  York  City  R.  Co.,  64  Misc.  642, 
104  NYS  812;  Carlin  v.  New  York 
City  R.  Co..  108  NYS  1020;  Wllke  v. 
Forty-Beeond  St..  etc..  R  Co.,  107 
NYS  56;  Johnston  v.  New  York  City 
R.  Co.,  105  NYS  1122  mem.  But  see 
Fltzmartin  v.  New  York  City  R.  Co., 
51  Misc.  36.  99  NYS  765  (holding  that 
the  question  of  motive  or  good  faith 
of  the  passenger  is  not  available  as 
a  defense). 

"It  will  be  noticed  that  only  a  pas- 
senger who  has  been  'aggrieved'  can 
maintain  an  action  to  recover  the 
penalty.  The  plaintiff  was  not  'ag- 
grieved.' Indeed,  she  would  have 
been  disappointed  had  she  received 
the  transfer  demanded,  because  in 
that  event  the  purpose  of  her  taking 
the  car  would  have  been  frustrated. 
The  object  of  the  statute,  as  already 
Indicated,  is  to  promote  the  public 
convenience.  It  Is  not  to  put  money 
in  an  individual's  pocket,  unless  such 
individual  comes  fairly  within  the 
provisions  of  the  statute,  viz.,  a  pas- 
senger In  good  faith  who  has  been 
aggrieved  by  the  railroad  company's 
refusal  to  give  a  transfer  to  some 
point  on  a  connecting  line  to  which 
he  desires  to  go."  Nicholson  v.  New 
York  City  R.  Co.,  118  App.  Dlv.  868, 
860.    103  NYS   696. 

fa]     "The  •pnblt.  

reference    manifestly    to 


[a]  "The  *pnbllo  convenience'  ha* 
eferenoe    manifestly    to    passengers 

traveling  in  good  faith. — This  Is  ap- 
parent from  the  statute  itself,  be- 
cause it  commands  that  the  railroad 
shall  carry  for  a  single  .fare  between 
any  two  points  on  Its  road  'any  pas- 
senger desiring  to  make  one  con- 
tinuous trip  between  such  points.' 
The  plaintiff,  therefore,  In  order  to 
maintain  the  action,  had  to  prove 
that  ehe  became  a  passenger  in  the 
first  instance  in  good  faith  and  for 
the  purpose  of  going  to  some  point 
on  the  line  to  which  she  wished  to  be 
transferred."  Nicholson  v.  New  York. 
City  R.  Co.,  118  App.  Div.  858,  860, 
103  NYS  695. 

[b]  A  limitation  has  been  placed 
on  this  doctrine  to  the  effect  that  a 
bona  fide  passenger  desiring  to  make 
one  continuous  trip  between  two 
points  may  recover  the  penalty  for 
a  refusal  to  give  a  transfer,  although  ' 
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one  of  the  purposes  In  taking  the 
trip  was  to  enforce  the  law  in  case 
a  transfer  was  refused.  Uennlon  v. 
New  York  City  R.  Co.,  51  Misc.  671, 
101  NYS  100. 

S3.  Bull  v.  New  York  City  R.  Co., 
192  N.  Y.  361,  86  NB  885,  19  LRANS 
778. 

34.  Rosenberg  v.  Brooklyn  Heights 
R.  Co.,  91  App.  Dlv.  580,  86  NYS171. 

[a]  In  such  an  emergency  the  con- 
ductor should,  on  request,  furnish 
the  passenger  with  a  slip  stating 
that  he  had  paid  his  fare,  or  make  an 
oral  explanation  to  the  conductor  of 
the  car  to  which  the  passenger  de- 
sires to  be  transferred.  Rosenberg 
v.  Brooklyn  Heights  R.  Co.,  91  App. 
Div.  580,  86  NYS  871. 

38.  Snee  v.  Brooklyn  Heights  R. 
Co.,  120  App.  Dlv.  570,  104  NYS  907 
faff  193  N.  Y.  659  mem,  87  NB  1127 
mem]. 

[a  j  Decisions  maintaining  the  con- 
trary view. — Directly  in  conflict  with 
the  rule  stated  In  the  text,  and  which 
must  be  taken  as  an  authoritative  ex- 
position of  the  law  by  virtue  of  the 
affirmance  by  the  court  of  appeals  of 
the  decision  in  which  it  was  rendered, 
are  the  following  cases:  McCarthy 
v.  International  R.  Co..  126  App.  Dlv. 
182,  110  NYS  936  (holding  that  the 
statute  is  designed  only  to  cover  In- 
tentional wrong  or  reckless  careless- 
ness in  these  particulars  In  the 
transaction  of  the  business  of  a  rail- 
road company.  It  is  designed  for 
the  correction  of  real  evils  and  not 
to  enable  Individuals  to  recover  pen- 
alties In  cases  of  occasional  mis- 
takes liable  to  ocbur  on  the  part  of 
the  most  careful  conductor);  Tullls 
v.  Brooklyn  Heights  R.  Co.,  71  App. 
Div.  494,  76  NYS  863  (where  it  was 
held  that  L.  [1890]  c  565  {  39.  pro- 
viding that  any  railroad  company 
which  shall  charge  more  than  the 
lawful  rate  of  tares  shall  forfeit  a 
penalty,  unless  such  overcharge  was 
made  through  inadvertence  or  mis- 
take, not  amounting  to  gross  negli- 
gence, and  9  106.  prescribing  the  same 
penalty  for  refusal  by  a  street  rail- 
way to  give  a  passenger  a  continu- 
ous trip  over  Its  various  lines  to  any 
point  thereon  for  a  single  fare,  by 
means  of  transfers  furnished  with- 
out extra  charge,  are  in  pari  materia 
as  to  excessive  fares,  and  that  the 
defense  provided  for  by  i  39.  for  vio- 
lation thereof  Is  available  In  an  ac- 
tion under  {  105,  for  requiring  a  pas- 
senger who  had  a  valid  transfer  to 
pay  an  additional  fare);  Schwartz- 
man  v.  Brooklyn  Heights  R.  Co..  60 
Misc.  116,  118,  98  NYS  941  (where  it 
was  held  that  L.  [1890]  p  1114  c  665 
9  105,  providing  that  railroads  oper- 
ating Intersecting  lines  shall  give  to 
each  passenger  paying  a  single  fare 
a  transfer,  entitling  such  passenger 
to  one  continuous  trip  to  any  portion 
of  its  road,  "to  the  end  that  the  pub- 
lic convenience  may  be  promoted  by 
the   operation   of   the   railroads   em- 


braced in  such  contract  substantially 
as  a  single  railroad  with  a  single 
rate  of  fare,"  and  providing  a  pen- 
alty for  failure  to  give  such  transfer, 
does  not  render  a  company  liable  to 
the  penalty,  where  it  has  established 
a  system  of  transfers  for  its  inter- 
secting lines  and  furnishes  its  con- 
ductors with  tickets  for  that  purpose, 
and  some  Individual  passenger  has 
not  received  transfers  through  the 
mlsjudgment.  neglect,  or  mistake  of 
the  conductor). 

38.     Rosenberg         v.  Brooklyn 

Heights  R.  Co.,  91  App.  Div.  580,  86 
NYS  871. 

37.  Moskowlts  v.  Brooklyn  Heights 
R.  Co.,  47  Misc.  119,  93  NYS  385 
[disappr  Topham  v.  Interurban  R. 
Co.,  96  App.  Dlv.  823,  89  NYS  298]. 

38.  Munro  v.  Brooklyn  Heights  R. 
Co.,  196  N.  Y.  254,  88  NB  667  [aff 
120  App.  Dlv.   616,   105  NYS   325]. 

39.  Mendoza  v.  Metropolitan  St. 
R.  Co.,  61  App.  Div.  430,  64  NYS  746. 

[a]  Compmwt  held  sufficient. — 
(1)  A  complaint,  in  an  action  for  the 
penalty  provided  for,  on  refusal  of  a 
transfer  from  one  to  another  of 
leased  surface  railroads,  by  {  105  of 
the  Railroad  Law  (L.  [1890]  c  565), 
alleging  that  defendant  and  another 
street  railroad  corporation  entered 
into  a  contract  under  9  78,  whereby 
defendant  operated  its  cars  on  the 
line  of  the  other  corporation,  stated 
a  cause  of  action  entitling  plaintiff 
to  prove  an  agreement  between  such 
companies,  even  though  it  alleged 
elsewhere  In  the  complaint  another 
and  different  agreement  between  the 
city  and  the  two  companies  men- 
tioned. "The  reference  to  the  so- 
called  MUburn  Agreement  does  not 
limit  the  allegations  elsewhere  con- 
tained in  the  complaint."  Lowen- 
stein  v.  International  R.  Co.,  75  Misc. 
367.  360,  132  NYS  653.  (2)  The  fact 
that  a  street  car  passenger,  suing 
for  the  penalty  Imposed  by  Public 
Service  Commissions  Law  9  49  subd 
7,  for  refusal  to  issue  a  transfer, 
erroneously  alleged  that  defendant 
had  subjected  Itself  to  a  penalty  un- 
der the  Railroad  Law  9  104.  was  Im- 
material, that  section  having  been 
incorporated  Into  the  Public  Service 
Commission  Law  as  9  49  subd  7. 
Catalano  v.  International  R.  Co.,  145 
NYS  1005. 

[b]  Complaint  held  Insufficient. — 
Under  L.  (1890)  c  665  (  101,  provid- 
ing that  no  corporation  operating  a 
street  surface  railroad  under  that 
chapter,  or  under  L.  (1884)  c  262. 
shall  charge  more  than  five  cents  for 
one  continuous  ride  from  any  point 
on  its  road,  or  on  any  line  or  branch 
operated  by  it  or  under  Its  control,  to 
any  other  point  thereof,  a  complaint 
in  an  action  by  a  passenger  on  a  sur- 
face railroad  line  against  the  com- 
pany for  its  refusal  to  transfer  him 
from  one  of  its  lines  to  a  connecting 
line  which  does  not  allege  that  the 
company    was   organised   under    the 
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was  issued  on  such  alternative  route,  is  insufficient.40 

Evidence.  The  burden  is  on  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence,  but  not 
beyond  a  reasonable  doubt.41  Where  there  are  two 
lines  of  cars  running  along  a  street,  one  of  which 
is  operated  by  defendant,  it  will  not  be  presumed, 
in  the  absence  of  proof,  that  the  car  boarded  by 
plaintiff,  and  on  which  a  transfer  tendered  by  him 
was  refused,  ran  over  the  line  operated  by  defend- 
ant." Evidence  as  to  whether  plaintiff  was  a  bona 
fide  passenger  is  material  and  admissible.43  Where 
it  appears  that  a  transfer  was  given  plaintiff,  but 
not  honored  by  the  conductor  of  the  ear  which  he 
subsequently  took,  and  there  was  no  evidence  that 
he  took  the  proper  car,  or  that  if  he  had  taken  it 
the  transfer  would  have  been  refused,  he  is  not 
entitled  to  recover.44 

Trial.  Whether  the  rule  of  a  street  railroad  com- 
pany as  to  transfers  is  reasonable  is  a  question  of 
law  for  the  court  and  not  for  the  jury.4 

[$  1257]  (6)  Number  of  Penalties  Becoverable. 
Only  one  penalty  for  the  refusal  of  the  carrier  to 
transfer  a  passenger  can  be  recovered  in  a  single 
action,  and  the  institution  of  such  action  constitutes 
a  waiver  of  all  penalties  previously  incurred.4* 
However,  such  action  does  not  prevent  an  action  for 
a  subsequently  accruing  penalty.47 

[}  1258]  j.  Penalty  for  Unlawfully  Selling  or  Buy- 
ing Transfer.48    Under  some  statutes  or  ordinances 


it  is  an  offense,  for  which  a  penalty  is  prescribed, 
for  a  street  car  passenger  to  sell  or  to  give  away 
a  transfer  issued  to  him,49  or  for  a  person  to  pur- 
chase a  transfer  from  anyone  not  an  agent  of  the 
street  car  company  and  to  attempt  to  use  the  same." 
The  constitutionality  of  these  ordinances  has  been 
assailed,  but  the  courts  have  upheld  their  validity 
as  against  a  contention  that  they  constitute  a  de- 
privation of  property  without  due  process  of  law.51 

[$  1259]  2.  Transfers  between  Independent  Lines 
— a.  Nature  and  Extent  of  Initial  Carrier's  Liabil- 
ity— (1)  Rule  of  Liability  Throughout.92  According 
to  the  English  doctrine  a  ticket  for  transportation 
over  connecting  lines  is  presumed  to  be  the  through 
contract  of  the  carrier  selling  the  ticket,  and  it  is 
liable  for  the  performance  of  the  contract  of  trans- 
portation through  to  the  point  of  destination."  This 
doctrine  has  been  followed  in  some  of  the  earlier 
cases  in  this  country,54  although  the  ticket  contains 
a  provision  exempting  the  company  from  liability 
beyond  its  own  line. 

[$  1260]  (2)  Eule  of  No  Extra  Terminal  Liability. 
By  the  weight  of  authority,  in  the  absence  of  a 
special  contract  for  through  transportation,  the  sale 
by  a  carrier  of  an  ordinary  coupon  ticket  for  trans- 
portation over  its  own  and  an  independent  connect- 
ing line  does  not  give  rise  to  a  contract  for  through 
transportation,5*  but  the  initial  carrier  acts  as  prin- 
cipal merely  with  reference  to  its  own  line,  and  as 


provisions  of  L.  (1890)  c  665,  or  of  L. 
(1884)  c  252,  Is  demurrable.  Men- 
doza  v.  Metropolitan  St.  R.  Co.,  51 
App.  Dtv.  430,  64  NYS  746  [rev  48 
App  Div.  62,  62  NYS   580]. 

[c]  Variance*— Where,  in  an  ac- 
tion against  a  street  railroad  com- 
pany for  a  penalty  for  refusal  to 
five  a  transfer,  the  complaint  alleged 
hat  the  refusal  was  by  defendant's 
conductor  and  occurred  Dec.  7,  1905, 
while  the  proof  showed  that  plaintiff 
applied  to  defendant's  transfer  agent 
on  the  street  for  a  transfer,  which 
was  refused,  on  July  7,  1905,  the 
variance  was  fatal.  Stevenson  v. 
New  York  City  R.  Co.,  54  Misc.  641, 
104  NYS  866. 

40.  Holmes  v.  Interurban  St.  R. 
Co..   92   NYS  ,67. 

41.  Kerin  v.  New  York  City  R. 
Co..   63   Misc.   668.   103   NYS   769. 

[a]  Svidenoe  held  sumelenti  (1) 
To  sustain  verdict  for  defendant. 
Gruber  v.  New  York  City  R.  Co..  53 
Misc.  322.  103  NYS  216.  (2)  To  show 
that  a  refusal  was  not  made  through 
inadvertence  or  mistake,  but  deliber- 
ately. Wasserman  v.  New  York 
City  R.  Co..   104   NYS   398. 

42.  Harris  v.  Interurban  St.  R. 
Co..    46   Misc.    242.   92   NYS   42. 

43.  Carlin  v.  New  York  City  R. 
Co..   108   NYS   1020. 

44.  Weinsteln  v.  Interurban  St. 
R.  Co..  86  NYS  781. 

46.  Mannion  v.  International  R. 
Co..  66  Misc.  420.  121  NYS  263.  See 
generally  supra  {  1071. 

46.  Griffin  v.  Interurban  St.  R. 
Co.,  179  N.  Y.  488.  72  NB  618  [rearg 
den  180  N.  Y.  538  mem,  72  NB  1142 
mem];  Harkow  v.  New  York  City 
R  Co..  121  App.  Dlv.  194.  105  NYS 
689;  McLaughlin  v.  New  York  City 
R.  Co.,  106  App.  Dlv.  1,  94  NYS  653; 
McLean  v.  Interurban  St.  R.  Co..  102 
App.  Div.  18.  92  NYS  77  [mod  .87 
NYS  135];  Stevenson  v.  New  York 
City  R.  Co.,  64  Misc.  641,  104  NYS 
866;  Transfer  Penalty  Cases,  46 
Misc.  579.  92  NYS  322.  But  see  Lux 
v  New  York  City  R.  Co.,  46  Misc. 
222.  92  NYS  109  (holding  that  the 
penalties  may  be  cumulated). 

[a]  Season  for  rule. — "There 
have  been  presented  at  the  bar  of 
this  court,  civil  and  criminal  cases 
where  the  aggregate  penalties  sought 
to  be  recovered  have  amounted  to 
enormous    and    well-nigh     appalling 


sums  by  reason  of  plaintiffs  per- 
mitting a  long  period  to  elapse  before 
beginning  actions.  Actions  of  this 
nature  have  become  highly  specu- 
lative and  present  a  phase  of  litiga- 
tion that  ought  not  to  be  encouraged. 
The  court  Is  of  the  opinion  that  if 
cumulative  recoveries  are  to  be  per- 
mitted, the  legislature  should  state 
its  intention  in  so  many  words; 
that  a  more  definite  form  of  state- 
ment be  substituted  for  the  words 
hitherto  deemed  sufficient.  We  in- 
tend no  reflection  upon  the  plaintiffs 
in  the  cases  now  under  considera- 
tion, but  are  dealing  with  a  great 
abuse  which  demands  immediate  cor- 
rection. A  sound  public  policy  re- 
quires that  only  one  penalty  should 
be  recovered  in  a  single  action,  and 
that  the  institution  of  an  action  for 
a  penalty  is  to  be  regarded  as  a 
waiver  of  all  'previous  penalties  In- 
curred." Griffin  v.  Interurban  St.  R. 
Co..  179  N.  Y.   438,  449,  72  NB  613. 

47.  Transfer  Penalty  Cases.  46 
Misc.   679,  92   NYS   322. 

48.  Unauthorised  sale  of  tickets 
aa  an  offense  see  supra  9  1110. 

48.  Ex  p.  Lorenzen,  128  Cal.  481, 
61  P  68,  79  AmSR  47,  60  LRA  66. 

[a]  Bffeot  on  passenger's  rlgnts. — 
Ordinances  of  this  character  leave 
the  passenger  all  the  rights  which 
he  enjoyed  -under  his  contract,  and 
at  most  merely  make  penal  what 
before  was  wrongful  and  against 
good  morals  and  amount  to  a  legi- 
timate restriction  of  the  use  of 
private  property.  Ex  p.  Lorensen, 
128  Cal.  431,  438.  61  P  68,  79  AmSR 
47,  60  LRA  55  [quot  with  appr  Chi- 
cago v.  Openheim.  229  111.  313,  319. 
82  NB  294,  11  AnnCas  554  and  note] 
(where  it  was  said:  To  "the  more 
substantial  objection  that  the  ordi- 
nance by  its  terms  would  oppress 
and  lead  to  the  conviction  of  per- 
sons guilty  of  no  fraudulent  act. 
It  is  to  be  remembered  that  the 
letter  of  a  penal  statute  Is  not  of 
controlling  force,  and  that  the 
courts,  in  construing  such  statutes, 
from  very  ancient  times  have  Sought 
for  the  essence  and  spirit  of  the  law 
and  decided  in  accordance  with  them, 
even  against  express  language;  and 
In  so  doing  they  have  not  found  it 
necessary  to  overthrow  the  law,  but 
have  made  it  applicable  to  the  class 
of    persons     or     the    kind    of    acts 


clearly      contemplated      within      its 
scope  ). 

SO.  Chicago  v.  Taub.  150  111.  A. 
611. 

[a]  Toe  purchase  of  a  transfer, 
without  an  actual  attempt  to  use 
It,  is  not  a  violation  of  aa  ordinance 
making  It  unlawful  for  a  person  to 
purchase  a  transfer  from  anyone 
not  an  agent  of  the  street  car  com- 
pany and  to  "attempt"  to  use  the 
same.  Chicago  v.  Taub.  160  I1L  (11 
(in  this  case  the  purchaser  of  the 
ticket  was  arrested  before  he  could 
use  it). 

61.  Ex  p.  Lorenzen,  128  Cal.  431. 
61  P  68,  79  AmSR  47.  50  LRA  56: 
Chicago  v.  Siegel.  229  111.  313.  83 
NB  294. 

68.  XdablUty  for  personal  Injur!** 
generally  see  Infra  1  1312. 

53.  Kent  v.  Midland  R.  Co.,  L.  B. 
10  Q.  B.  1;  Thomas  v.  Rhymney  H. 
Co.,  L.  R.  6  Q.  B.  266;  Buxton  v. 
North  Eastern  R.  Co..  L.  R.  3  Q.  B. 
549:  Bristol,  etc..  R.  Co.  v.  Collins. 
7  H.  L.  Cas.  194.  11  Reprint  78; 
Great  Western  R.  Co.  v.  Blake,  7 
H.  &  *N.  987.  168  Reprint  773:  Myt- 
ton  v.  Midland  R.  Co..  4  H.  &  N.  (15. 
167  Reprint  982. 

64.  Croft  v.  Baltimore,  etc..  R 
Co.,  8  D.  C.  492;  Central  R  Co.  v. 
Combs,  70  Ga.  583,  48  AmR  5*2; 
Wolff  v.  Central  R.  Co..  68  Ga.  (51, 
45  AmR  601;  Burnell  v.  New  York 
Cent.  R.  Co..  45  N.  Y.  184.  6  AmR 
61;  Van  Busklrk  v.  Roberts.  31  N. 
Y.  661:  Williams  v.  Vanderbllt,  21 
N.  Y.  217.  84  AmD  333  raff  29  Barb. 
491];  Ward  v.  Vanderbllt.  4  Abb. 
Dec.  (N.  Y.)  621,  1  Keyes  70,  34 
HowPr  144:  Cary  v.  Cleveland,  etc., 
R.  Co..  29  Barb.  (N.  Y.)  35:  Weed  v. 
Saratoga,  etc,  R.  Co.,  19  Wend  (N. 
Y.)  534.  See  also  Kansas  City.  etc.. 
R.  Co.  v.  Washington,  74  Ark.  9, 
85  SW  406,  109  AmSR  61.  69  LRA 
65  (adopting  the  English  doctrine  In 
regard  to  the  loss  or  baggage  by  the 
connecting   carrier).     , 

55.  Central  R.  Co.  v.  Combs.  70 
Ga.  533,  48  AmR  582.  See  also  Infra 
t   1261. 

66.  U.  S. — Baltimore,  etc.  R  Co. 
v.  Harris,  12  Wall.  66,  20  L  ed. 
354;  Dresser  v.  Canadian  Pac  R  Co., 
116  Fed.  281,  53  CCA  659. 

111. — Chicago,  etc  R.  Co.  t.  Mul- 
ford,  162  111.  522.  44  NB  8(1,  35  LRA 
699. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  tit: 
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agent  of  the  connecting  carrier  in  contracting  for 
transportation  over  the  connecting  line;"  and  the 
right  of  the  purchaser  and  the  responsibility  of  the 
different  companies  are  the  same  as  though  sepa- 
rate tickets  had  been  purchased  by  him  from  each, 
and  each  is  responsible  only  for  the  acts  of  its  own 
agents  and  for  injury  suffered  on  its  own  line,58 
or  for  the  fault  or  negligence  of  its  employees  while 
running  its  cars  on  the  connecting  line.      In  such  a 


case  the  initial  carrier  discharges  its  duty  when  it 
delivers  the  passengers  at  the  end  of  its  own  line 
ready  to  continue  the  transportation  on  the  connect- 
ing line,80  and  it  will  not  be  liable  for  any  failure  of 
the  connecting  carrier*  to  perform  its  independent 
contract.81  The  ticket'  may  contain  a  provision 
negativing  the  idea  that  the  company  contracts  for 
the  entire  journey,  in  which  case  its  liability  will 
of  course  be  confined  to  its  own  line,0  unless  the  act 


Miss. — St.  Clair  v.  Kansas  City, 
etc,  R.  Co.,  77  Hiss.  789,  28  S  967. 

Mont, — Brian  v.  Oregon  Short  Line 
a  Co.,  40  Mont.  109,  117,  10B  P 
489.  25  LRANS  469,  20  AnnCaa  Sll 
[quot  Cyc]. 

Tex. — -Galveston,  etc.,  R.  Co. .  v. 
Wiseman,  (Civ.  A.)  186  8W  792 

Utah. — McCollum  v.  Southern  Pac. 
Co.,  31   Utah  494,   88  P  663. 

Authority  to  sail  tickets  over  eon- 
neettag  Unas  aee  supra  11119. 

67.  u.  S. — Cowen  v.  Winters,  96 
Fed.   929,  87  CCA  628. 

Ga. — Spencer  v.  Lovejoy,  96  Ga. 
(57.  23  SB  836,  51  AmSR  162.  But 
see  earlier  cases  supra  |   1259  note 

111. — Chicago,  etc.,  R.  Co.  v.  Mul- 
ford,  162  Ml.  522,  44  NE  861,  36 
LRA  699  [rev  69  111.  A.  479];  Illi- 
nois Cent.  R.  Co.  v.  Copeland,  24 
111.    332,   76  AmD   749. 

Md.— Mills  v.  Baltimore,  etc.,  R. 
Co.,  Ill  Md.  260,  73  A  885,  134  AmSR 
599. 

N.  Y. — Milnor  v.  New  York,  etc., 
R.  Co.,  63  N.  Y.  363  [dist  Burnell  v. 
New  York  Cent.  R.  Co.,  46  N.  Y. 
184,  6  AmR  61;  Qulmby  v.  Vander- 
bilt.  17  N.  Y.  306,  72  AmD  469: 
Hart  v.  Rensselaer,  etc,  R.  Co.,  8 
N.  Y.  37.  69  AmD  447;  and  Weed  v. 
Saratoga,  ate..  R.  Co.,  19  Wand.  534]. 

Oh. — Pennsylvania  Co.  v.  Loftls, 
72  Oh.  St.  288.  74  NE  179,  106  AmSR 
697  and  note,  3  AnnCas  3. 

Pa. — Young;  v.  Pennsylvania  R. 
Co..  116  Pa.  112,  7  A  741. 

S.  C. — Chiles  v.  Southern  R.  Co., 
S9  S.  C.  327,  48  8E  252. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Foster.  (Civ.  A.)  87  SW  879;  Moore 
v.  Missouri,  etc.,  R.  Co.,  18  Tax. 
Civ.  A.  561,  46  SW  609. 

Utah. — McCollum  v.  Southern  Pac. 
Co.,  31  Utah  494,  88  P  663. 

[a]  Coupon  tickets.— (l)  Where 
through  tickets  are  in  the  form  of 
coupons,  each  coupon  is  to  be  re- 
garded as  a  distinct  ticket  for  each 
road,  sold  by  the  first  company  as 
agent  for  the  other  companies.  Penn- 
sylvania Co.  v.  Loftis,  72  Oh.  St. 
288.  74  NE  179,  106  AmSR  697  and 
note,  3  AnnCas  3;  McCollum  v. 
Southern  Pac.  Co.,  31  Utah  494,  88  P 
663.  (2)  A  coupon  round  trip  ticket 
for  carriage  by  several  carriers  sold 
by  the  initial  carrier  acting  only  as 
agent  for  the  connecting  carriers 
represented  In  the  ticket  and  not  re- 
sponsible beyond  its  own  line  is  not 
a  ticket  for  a  continuous  trip  either 
going  or  returning,  and  is  not  an 
entire  contract  of  the  initial  carrier, 
nor  the  Joint  contract  of  all  the  car- 
riers, but  the  body  of  the  ticket  and 
each  coupon  constitute  a  separate 
contract  between  the  passenger  and 
each  particular  carrier  over  whose 
line  the  coupon  is  good  for  transpor- 
tation, and  hence  a  stop-over  by  the 
passenger  does  not  Invalidate  his 
ticket  and  coupon  good  for  trans- 
portation by  a  carrier  from  the  point 
of  the  stop-over  to  the  end  of  its 
line.  Galveston,  etc.,  R.  Co.  v. 
Wiseman.  (Tex.  Civ.  A.)   136  SW  788. 

[b]  Evidence  of  agency.— The 
acceptance  of  a  ticket  sold  by  one 
railroad  Is  some  proof  that  the  sell- 
ing road  acted  in  the  sale  of  the 
ticket  as  agent  of  the  road  accept- 
ing the  same.  Chiles  v.  Southern  R. 
Co..   69  S.   C.   327.  48  SB  252. 

[c}  Connecting  carrier  a  princi- 
pal, not  hb  agent, — If  the  ticket 
agent  of  a  railroad  company  sells 
a  ticket  for  transportation  over  a 
connecting  line,  the  connecting  car- 
rier Is  not  the  agent  of  the  corpo- 
ration selling  the  ticket,  but  a  prin- 


cipal, and  the  corporation  selling 
the  ticket  is  its  agent  for  such  pur- 
pose. Pennsylvania  R.  Co.  v.  Con- 
nell,  112  111.   295.  . 

88.  V.  S. — Pennsylvania.  R.  Co.  v. 
Jones,  155  U.  S.  833,  d5  SCt  136,  89 
L.  ed.  176;  Dresser  v.  Canadian  Pac. 
R.  Co.,  116  Fed.  281,  58  CCA  569; 
Keep  v.  Indianapolis,  etc.,  R.  Co,, 
9  Fed.  625,  3  MeCrary  208. 

Cal. — Lundy  v.  Central  Pac.  R.  Co., 
66  Cal.  191.  4  P  1193,  56  AmR  100. 

Conn. — Hood  v.  New  York,  etc.,  R. 
Co.,  22  Conn.  1. 

D.  C. — Tyler  v.  Pennsylvania  R. 
Co..  18  App.  81. 

Ga. — Southern  R.  Co.  v.  Brown, 
139  Ga.  568,  77  SE  675. 

111. — Chicago,  etc..  R.  Co.  v.  Mul- 
ford, 162  111.  622,  44  NE  861,  35  LRA 
599  [rev  59  111.  A.  479]:  Chicago, 
etc.,  R.  Co.  v.  Dumser,  161  111.  190, 
43  NE  698;  Pennsylvania  R.  Co.  v. 
Connell,  112  111.  295;  Chicago,  etc.. 
R.  Co.  v.  Fahey,  62  111.  81.  4  AmR 
587. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Roach,  36  Kan.  740,  12  P  93,  67  AmR 
199. 

Me. — Knight  v.  Portland,  etc.,  R. 
Co.,  56  Me.   234,  96  AmD  449. 

Md. — Mills  v.  Baltimore,  etc.,  R. 
Co.,  Ill  Md.  260,  73  A  885,  134  Am 
SR   699. 

Mass. — Hartan  v.  Eastern  R.  Co., 
114  Mass.  44;  Schopman  v.  Boston, 
etc.,  R.  Corp.,  9  Cush.  24,  56  AmD 
41. 

Mich. — McWethy  v.  Detroit,  etc., 
R.  Co.,  127  Mich.  333,  86  NW  827,  55 
LRA  806. 

Mo. — Boling  v.  St.  Louis,  etc.,  R. 
Co.,  189  Mb.   219,  88  SW  35. 

Mont. — Brian  v.  Oregon  Short  Line 
R.  Co.,  40  Moot.  109,  120,  105  P  489. 
26  LRANS  469,  20  AnnCas  811  [quot 
Cyc]. 

N.  Y. — Kessler  v.  New  York  Cent., 
etc.,  R.  Co.,  61  N.  Y.  538;  Milnor  v. 
New  York,  etc.,  R.  Co.,  68  N.  Y. 
363;  Koenke  v.  New  York  Cent.,  etc., 
R.  Co.,  29  App:  Dlv.  467.  57  NYS 
325;  Griffin  v.  Utica,  etc.,  R.  Co.,  41 
Hun  448;  Poole  v.  Delaware,  etc.,  R. 
Co.,  36  Hun  29. 

Oh. — Pennsylvania  Co.  v.  Loftls, 
72  Oh.  St.  288,  74  NE  179,  106  AmSR 
597  and  note,  3  AnnCas  3  and  note. 

Pa, — Young,  v.  Pennsylvania  R. 
Co.,  116  Pa.  112.  7  A  741;  Penn- 
sylvania Cent.  R.  Co.  v.  Schwaraen- 
berger,  45  Pa.  208,  84  AmD  490. 

Tenn. — Cincinnati,  etc.,  R.  Co.  v. 
Harris,  115  Tenn.  501.  91  SW  211, 
6  LRANS  779;  Nashville,  etc,  R. 
Co.  v.  Spray  berry,  9  Helsk.  852; 
Furatenheim  v.  Memphis,  etc.,  R. 
Co..   9   Helsk.   238. 

Tex. — Clark  v.  Galveston,  etc,  R. 
Co.,  (Civ.  A.)  187  SW  716,  718  [cit 
Cycl;  International,  etc.,  R.  Co.  v. 
Doolan,  66  Tex.  Civ.  A.  502,  120  SW 
1118. 

Vt. — Sprague  v.  Smith,  29  Vt.  421, 
70   AmD   424. 

"The  obvious  import  of  such  a 
transaction  Is  that  the  tickets,  for 
passage  upon  roads  beyond  Its  own 
line,  are  sold  by  the  first  road  as 
agent  for  the  others.  The  obliga- 
tions and  responsibilities  of  a  ear- 
lier of  persons,  over  other  roads 
than  Its  own,  are  not  thereby  as- 
sumed, unless  Its  relation  to  those 
roads  by  contract  or  otherwise.  Is 
such  as  to  confer,  or  at  least  to  con- 
sist with,  that  character."  Hartan 
v.   Eastern  R.  Co.,   114  Mass.   44,  48. 

[a]  Xa  the  absence  of  a  special 
ooatraot  the  law  does  not  imply 
anything  more  than  an  undertaking 
coextensive  with  the  carrier's  owner- 
ship  and    control.      Taloott   v.    Wa- 


bash R.  Co.,  159  N.  Y.  461,  54  NE  1. 
[b]  Belay  on  first  line. — "Where 
the  transportation  is  delayed  on  the 
first  line  and  the  passenger  Is  unable 
to  make  the  connection  on  the  sec- 
ond line  called  for  by  his  ticket, 
and  he  is  ejected,  the  first  company 
is  liable  therefor  by  reason  of  the 
failure  of  Its  agents  to  notify  the 
conductor  on  the  second  line  that 
the  passenger  is  entitled  to  trans- 
portation, watklns  v.  Pennsylvania 
R.  Co..  21  D.  C.  1. 

68.  Moss  v.  Lancaster,  etc.,  St. 
R.  Co.,  218  Pa.  601,  67  A  869  [aff 
33  Pa.  Super.  1). 

60.  D.  C. — Howard  v.  Chesapeake, 
etc,  R.  Co.,  11  App.   300. 

111. — Wabash,  etc.,  R,  Co.  v.  Wolff, 
18   111.  A.   437. 

Me. — Knight  v.  Portland,  etc,  R. 
Co..  66  Me.  234,  96  AmD  449. 

N.  J. — McDonald  v.  New  Jersey 
Cent.  R.  Co.,  72  N.  J.  L.  280,  62  A 
405.  Ill  AmSR  672,  2  LRANS  606. 

Tex. — Davis  v.  Houston,  etc.,  R. 
Co.,   25   Tex.   Civ.  A.   8,   59   SW  844. 

61.  New  York,  etc,  R.  Co.  v.  Ben- 
nett, 60  Fed.  496,  1  CCA  544;  Chi- 
cago, etc..  R.  Co.  v.  Mulford,  162  111. 
522.  44  NE  861,  35  LRA  699  [rev 
69  111.  A.  479,  and  dist  Illinois  Cent 
R.  Co.  v.  Copeland,  24  111.  332.  76 
AmD  749] ;  St.  Clair  v.  Kansas  City, 
etc.,  R.  Co.,  77  Miss.  789.  28  S  957; 
St.  Louis  Southwestern  R.  Co.  v. 
White,  99  Tex.  359,  89  SW  746,  122 
AmSR  681  and  note,  2  LRANS  110, 
13  AnnCas  965  [rev  (Civ.  A.)  86  SW 
71];  Gulf,  etc.,  R.  Co.  v.  Looney,  86 
Tex.  168.  19  SW  1039,  34  AmSR  787, 
16  LRA  471;  Harris  v.  Howe,  74 
Tex.  534,  12  SW  224,  16  AmSR  862, 
6   LRA  777. 

[a]*  Obligation  under  tkroagh 
tickets- (1)  The  sale  of  a  ticket  to 
a  point  on  a  connecting  line  is  not 
in  itself  an  assurance  that  the  train 
will  stop  at  such  place  or  that  the 
holder  will  be  carried  through  to  his 
destination  without  change  of  oars. 
Atchison,  etc,  R.  Co.  v.  Cameron, 
66  Fed.  709,  14  CCA  858.  (2)  Nor 
is  there  an  undertaking'  that  the 
ticket  will  be  honored  by  the  roads, 
respectively,  over  whose  lines  it 
purports  to  give  a  right  to  trans- 
portation, so  as  to  make  the  issuing 
company  liable,  when  one  of  the 
other  companies  is  subsequently  put 
in  the  hands  of  a  federal  receiver 
who  is  directed  by  the  court  not  to 
honor  the  ticket.  Chicago,  etc,  R. 
Co.  v.  Mulford,  162  111.  522,  44  NE 
861,  85  LRA  599  [rev  69  HI.  A.  479, 
and  dist  Illinois  Cent.  R.  Co.  v. 
Copeland,  24  111.  382,  76  AmD  749]. 

[b]  Delay.— Where,  in  a  suit  for 
injuries'  to  a  passenger,  plaintiff 
claimed  that  by  the  misrepresenta- 
tion as  to  the  best  route  made  by 
defendant's  agent  plaintiff  and  his 
family  were  caused  to  go  in  a  wrong 
direction  on  defendant's  railroad, 
which  necessarily  caused  them  de- 
lay and  Inconvenience,  to  the  injury 
of  his  wife,  defendant  company  was 
not  liable  for  delays  on  other  con- 
necting roads  over  which  plaintiff 
traveled  to  his  destination,  In  the 
absence  of  proof  that  such  delays 
were  not  caused  by  failure  of  such 
connecting  carriers  to  run  their 
trains  on  time  or  by  other  negli- 
gence on  their  part.  St.  Louis 
Southwestern  R.  Co.  v.  White,  99 
Tex.  369.  89  SW  746,  122  AmSR  631. 
2  LRANS  110.  13  AnnCas  965  [rev 
(Civ.  A.)   86   SW   71], 

69.  Cal. — Kirk  v.  Kimball  Co.,  152 
Cal.  180,  92  P  84. 

Md. — McWethy  v.  Detroit,  etc.,  R. 
Co.,    137    Mich.    883.    86    NW   827,    65 
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complained  of  was  committed  by  one  of  its  own 
officers  or  employees  acting  within  the  general  scope 
or  coarse  of  his  employment  at  the  time,68  or  unless 
there  is  a  partnership  between  the  two  lines;*4  bat 
under  the  above  rule  such  a  provision  is  unneces- 
sary, as  it  is  never  necessary  to  insert  in  a  contract 
that  which ,  the  law  implies.85  It  has  been  held, 
however,  that  where  the  initial  carrier  sells  a  pas- 
senger a  ticket  entitling  him  to  ride  over  the  lines 
of  the  initial  and  connecting  carrier,  bnt  without 
any  stipulations  as  to  liabilities  for  accidents,  tbe 
initial  carrier  does  not  thereby  relieve  itself  from 
liability  for  injuries  received  on  the  line  of  the  con- 
necting carrier.** 

.  [$  1261]  (3)  Assumption  of  Liability  Through- 
out; Special  Contract.  It  has  been  urged  that  a 
contract  by  a  carrier  for  the  transportation  of 
passengers  beyond  its  own  line  is  ultra  vires;  but 
this  view  has  not  been  favorably  received,  the  estab- 
lished doctrine  being  that  a  carrier  may,  under  an 
arrangement  with  the  connecting  carrier,  lawfully 
make  such  a  contract,*7  and  the  validity  of  the  con- 
tract is  not  affected  by  the  fact  that  it  is  to  be  in 
part  performed  beyond  the  territorial  limits  of  the 
state  within  which  the  carrier  is  incorporated.** 
Where  the  contract  of  the  carrier  selling  the  ticket 
is  for  .through  transportation,  it  is  the  principal, 
and  the  connecting  carrier  continuing  the  trans- 
portation of  the  passenger  under  such  ticket  is  the 


agent  of  the  carrier  selling  the  ticket  for  the  pur- 
pose of  carrying  out  the  contract  of  transportation, 
and  in  such  case  the  carrier  selling  the  ticket  will 
be  liable  for  any  fault  of  the  connecting  carrier  or 
its  employees.68  Thus  where  a  carrier  sells  tickets 
over  another  line  connecting  with  its  own,  and 
agrees  to  engage  accommodations  for  the  passenger 
over  the  latter,  it  is  liable  in  damages  for  its  fail- 
ure so  to  do.70  It  has  been  held,  however,  that  even 
where  the  contract  is  for  through  transportation, 
the  initial  carrier  may  limit  its  liability  under  the 
contract  to  its  own  line,71  although  a  contrary  doc- 
trine has  been  upheld,73  particularly  where  the  con- 
necting companies  have  entered  into  an  arrangement 
by  which  practically  a  continuous  system  is  formed 
under  one  management.7* 

Agreement  must  be  clear  and  explicit.  An  agree- 
ment on  the  part  of  the  initial  carrier  to  extend  its 
liability  beyond  its  own  line  will  not  be  implied 
from  doubtful  expressions  or  loose  language,  bat 
only  from  clear  and  satisfactory  evidence.7* 

Partnership  arrangement.  Where  the  arrange- 
ment existing  between  the  associated  lines  of  car- 
riers amounts  to  a  partnership,  each  will  be  liable 
to.  the  passenger  for  losses  or  injuries  occurring 
anywhere  along  the  line  of  transportation;  but  the 
arrangement  must  be  in  reality  a  partnership,  with 
the  incident  of  community  of  profit  and  loss.  The 
mere  fact  that  each  sells  through  tickets,  deducting 


Clair    v.    Kansas    City, 

77   Miss.   789.   28  8   95?; 


v.   Holmes,   76* 


LRA  S06. 

Miss.— St. 
etc.,  R.  Co., 
Alabama,  etc.,  R  Co. 
Miss.  871,  28  S  187. 

N.  J. — Spiess  v.  Erie  R.  Co.,  71  N. 
J.  L.  90,  58  A  116. 

Tex. — Missouri,  etc.,  R  Co.  v.  Har- 
rison, 97  Tex.  611,  80  SW  1189  [rev 
(Civ.  A.)  77  SW  1036];  Clark  v.  Gal- 
veston, etc.,  R.  Co.,  (Civ.  A.)  187 
SW  716. 

[a]  A.  carrier  "may  define  the 
terms  and  limit  the  extent  of  Its 
undertaking  over  other  lines,*  Inso- 
much as  may  be  required  to  leave 
upon  them  the  responsibilities  of 
their  own  negligence."  Harris  v. 
Howe,  74  Tex.  534,  (37,  12  SW  224, 
16  AmSR  862,  6  LRA  777. 

83.  Pennsylvania  R.  Co.  v.  Splcker, 
105  Pa.  142;  Oliver  v.  Columbia,  etc., 
R.  Co..  65  S.  C.  1,  43  SE  807. 

UmitaUon  or  exemption  from  11a- 
blllty  for  negligence  in  case  of  trans- 
portation over  connecting  line  gen- 
erally see  supra  I  1168. 

64.  St.  Clair  v.  Kansas  City,  etc., 
R.  Co.,  77  Miss.  789.  28  S  957.  See 
also  infra  t  1261;  and  generally  Part- 
nership [30  Cyc  477]. 

66.  Chicago,  etc.,  R.  Co.  v.  Mul- 
ford,  162  111.  522,  44  NE  861,  85  LRA 
599   [rev  69  111.  A.  4791. 

66,  Missouri,  etc.,R.  Co.  v.  Ryon, 
(Tex.  Civ.  A.)  177  SW  525. 

67.  Chicago,  etc.,  R.  Co.  v.  Dum- 
ser,  161  111.  190,  43  NE  698;  Pennsyl- 
vania R.  Co.  v.  Connell,  112  111.  295; 
Najac  v.  Boston,  etc.,  R.  Co.,  7  Allen 
(Mass.)  329,  83  AmD  686;  Talcott  v. 
Wabash  R.  Co.,  169  N.  T.  461,  64  NE 
1;  Buffett  v.  Troy,  etc..  R.  Co.,  40  N. 
Y.  168;  Blssell  v.  Michigan  Southern, 
etc.,  R  Co.,  22  N.  Y.  268;  Quimby  v. 
Vanderbilt,  17  N.  Y.  306,  72  AmD  469; 
Bussman  v.  Western  Transit  Co.,  9 
Misc.  410,  29  NYS  1066;  Wilson  v. 
Chesapeake,  etc.,  R.  Co.,  21  Gratt. 
(62  VaJ  654. 

[a]  Illustration. — A  part  owner  of 
one  of  several  lines  for  the  transpor- 
tation of  passengers,  running  in  con- 
nection over  different  portions  of  a 
route  of  travel,  may  contract  as  prin- 
cipal for  the  conveyance  of  a  pas- 
senger over  the  -  whole  route,  and 
such  contract  may  be  established  by 
the  circumstances,  notwithstanding 
the  passenger  receives  tickets  for  the 
different  lines  signed  by  their  sepa- 


rate agents.     Quimby  ▼.  .Vanderbilt, 
17  N.  Y.  806,  72  AmD  489. 

68.  Cary  v.  Cleveland,  etc..  R.  Co., 
29  Barb.  (N.  Y.)  36;  Nashville,  etc., 
R.  Co.  v  Sprayberry,  9  Helsk.  (Tenn.) 
862;  Candee  v.  Pennsylvania  R.  Co., 
21  Wis.  682,  94  AmD  666. 

69.  TJ.  S.— Lehigh  Valley  R.  Co.  v. 
Dupont,  128  Fed.  840,  64, CCA  478. 

Cal. — Wheeler  v.  San  Francisco, 
etc.,  R.  Cc  31  Cal.  46,  89  AmD  147. 

D.  C. — Watkins  v.  Pennsylvania  R. 
Co.,  21  D.  C.  1;  Jones  v.  Pennsyl- 
vania R.  Co.,  19  D.  C.  178. 

111. — Chicago,  etc.,  ,R  Co.  v.  Dura- 
ser,  161  111.  190,  43  NE  698. 

Ind. — Louisville,  etc..  R.  Co.  v.  Con- 
rad, 4  Ind.  A.  83,  30  NE  406. 

Kan. — Atchison,  etc..  R.  Co.  v. 
Roach,  86  Kan.  740,  12  P  93,  67  AmR 
199. 

Mo. — Cherry  v.  Kansas  City,  etc., 
R.  Co..  61  Mo.  A.  303. 

Nebr. — Omaha,  etc.,  R.  Co.  v.  Crow, 
64  Nebr.  747,  74  NW  1066,  69  AmSR 
741;  Chollette  v.  Omaha,  etc  R.  Co., 
26  Nebr.  169,  41  NW  1106,  4  LRA  135. 

N.  J.— Little  v.  Dusenberry.  46  N. 
J.  L.  614. 

N.  Y.— Van  Busklrk  v.  Roberts,  81 
N.  Y.  661;  Thomas  v.  Mills,  4  E.  D. 
Smith  76. 

N.  C. — Washington  v.  Raleigh,  etc., 
R.  Co.,  101  N.  C.  238.  7  SE  789,  1 
LRA  880. 

Oh. — Pennsylvania  Co.  v.  Loftls,  72 
Oh.  St.  288,  74  NE  179,  106  AmSR  597 
and  note,  3  AnnCas  3  and  note. 

Pa. — Prethrow  v.  West  Jersey,  etc., 
R.  Co.,  214  Pa.  112,  63  A  415,  112  Am 
SR  736;  Beamer  v.  Philadelphia,  etc., 
R.  Co.,  50  Pa.  Super.  211,  221  [clt 
Cyc]. 

Tenn. — Carter  v.  Peek,  4  8 need  203, 
67  AmD  604. 

Tex. — Gulf,  etc..  R  Co.  v.  Cole,  8 
Tex.  Civ.  A.   686,   28  SW  391. 

Wis. — Candee  v.  Pennsylvania  R. 
Co..  21  Wis.  582,  94  AmD  666. 

Ont. — Smith  v.  Canada  Grand 
Trunk  R.  Co..  36  U.  C.  Q.  B.  547. 

[a]  Where  the  ticket  la  without 
any  coupon  or  other  statement  to  in- 
dicate that  any  part  of  the  contract 
is  to  be  performed  by  any  other  car- 
rier than  the  initial  carrier,  it  will 
be  presumed  that  the  passenger  is  to 
be  under  the  initial  carrier's  care 
during  the  whole  trip  over  connect- 
ing lines.  Clemments  v.  Washington 
Park  Steamboat  Co.,  162  Fed.  816. 


[bl  Agreements  among  the  con- 
necting roads  as  to  the  performance 
of  the  joint  contract  Is  immaterial 
where  there  is  a  through  contract 
Little  v.  Dusenberry    46  N.  J.  L.  6H. 

TO.  Bussman  v.  Western  Transit 
Co..  71  Fed.  664. 

71.  Moore  v.  Missouri,  etc..  R  Co.. 
18  Tex.  Civ.  A.  661,  46  SW  609;  Inter- 
national, etc..  R.  Co.  v.  Campbell.  1 
Tex.  Civ.  A.  509,  20  SW  846. 

72.  Central  R  Co.  v.  Combs,  70 
Ga.  533,  48  AmR  582;  Jones  v.  St 
Louis,  etc.,  R.  Co.,  89  Mo.  A.  663. 

78.  Howard  v.  Chesapeake,  etc,  R. 
Co..  11  App.  (D.  C.)  800. 

[a]  Thus  where  two  railroad  com- 
panies enter  into  an  arrangement  by 
which  practically  a  continuous  sys- 
tem is  formed  under  one  manage- 
ment, and  one  of  them  sella  a  ticket 
under  a  condition  limiting  its  liabil- 
ity to  its  own  line,  it  is  nevertheless 
responsible  for  the  safe  carriage  of 
passengers  over  the  other  line,  and 
such  condition  must  be  limited  in  its 
operation  to  such  other  lines  as  have 
their  otfn  separate  and  Independent 
management.  Howard  v.  Chesapeake, 
etc.,  R.  Co.,  11  App.  (D.  C.)  300. 

74.  Pennsylvania  R.  Co.  v.  Jones, 
156  U.  S.  338,  15  SCt  136,  39  L.  ed. 
176;  Tyler  v.  Pennsylvania  R  Co., 
18  App.  (D.  C.)  81;  Howard  v.  Chesa- 
peake, etc  R  Co.,  11  App.  (D.  C.) 
300;  Chicago,  etc,  R.  Co.  v.  Mul- 
ford,  162  111.  622.  44  NE  861.  35  LRA 
699;  Talcott  v.  Wabash  R.  Co..  159 
N.  Y.  461.  488,  54  NE  1  [quot  Myrick 
v.  Michigan  Cent.  R.  Co.,  107  TJ.  S. 
102,  27  L.  ed.  385]. 

[a]  "Issued  Dy/1  etc-— It  Is  a  very 
general  custom  for  tickets  over  sev- 
eral connecting  lines  to  bear  the 
statements,  "issued  by"  (followed  by 
the  name  of  the  selling  company), 
and  "good  for  one  first-class  pas- 
sage"; and  it  would  seem  that  such 
phrases  could  not  have  the  effect  of 
imposing  an  extraordinary  liability. 
Chicago,  etc.,  R.  Co.  v.  Mulford.  161 
111.  522.   44  NE  861,  36  LRA  699. 

75.  U.  S. — Lehigh  Valley  R  Co.  v. 
Dupont,  128  Fed.  840.  64  CCA  478. 

D.  C. — Howard  v.  Chesapeake,  etc. 
R.  Co.,  11  App.  300.  _   ... 

Mass. — Cobb  v.  Abbot.  14  Pick.  SS9. 

Minn. — Fay  v.  Davidson,  13  Minn. 
628 

N.  Y.— Wylde  v.  New  Jersey  North- 
ern  R   Co.,   53   N.   Y.   156;  Wylde  ▼. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1261-1268] 


CARRIERS 


[IOC.  J.]     821 


its  own  share  of  the  price  paid  for  the  same,  and 
accounting  to  the  other  companies  for  their  shares, 
the  price  being  fixed  according  to  a  tariff  established 
by  each  company  as  to  its  own  road,  may  resemble 
but  certainly  does  not  constitute  a  partnership;78 
nor  will  the  mere  appointment  of  a  common  agent 
at  each  end  of  the  route  to  receive  fares  and  to 
issue  through  tickets  have  such  an  effect.77 

[$  1262]  b.  Nature  and  Extent  of  Connecting 
Carrier's  Liability.  Except  in  case  of  a  partner- 
ship or  a  similar  agreement,78  the  connecting  car- 
rier will  ordinarily  be  liable  only  for  the  acts  of 
its  own  employees  or  for  injuries  occurring  on  its 
own  line  of  road,79  and  not  for  the  acts  of  the 
initial  carrier.80  A  connecting  carrier  will  not  be 
liable  for  refusing  passage  on  a  ticket  which  has 
expired,  although  the  passenger  was  prevented  from 
presenting  his  tieket  within  the  time  limit  by  the 
fault  of  the  initial  or  an  intermediate  carrier. 

Proceedings  to  compel  receipt  of  passengers  from 


connecting  carriers.  The  duty  imposed  on  railroad 
companies  by  the  Interstate  Commerce  Act  and  by 
state  legislation  to  receive  passengers  from  con- 
necting roads  is  one  which  the  courts  will  enforce 
by  mandatory  injunction,  where  the  injury  re- 
sulting from  its  nonperformance  is  continuing;82 
and  it  is  no  defense  to  such  relief  that  a  strike  of 
locomotive  engineers  and  firemen  has  been  ordered 
on  plaintiff's  road,  and  that,  if  defendant's  road 
should  accept  cars  from  the  boycotted  road,  its  own 
men  would  be  called  out.83 

[4  1263]  H.  Duty  to  Carry  to,  and  to  Stop  at, 
Destination — 1.  In  General.  Where  a  passenger 
has  presented  a  proper  ticket,  or  paid  the  proper 
fare,  it  is,  as  a  general  rule,  the  duty  of  the  car- 
rier to  exercise  a  high  degree  of  care  to  carry 
him  safely  to,  and  discharge  him  at,  his  destination; 
and  a  refusal  or  failure  so  to  do  will  be  a  breach  of 
contract  for  which  the  carrier  will  be  liable  in  dam- 
ages;84 and  it  has  been  held  that  it  is  immaterial 


Northern  R.  Co.,  14  AbbPrNS  213; 
Bostwlck  v.  Champion,  11  Wend.  571 
[afT  18  Wend.  175.  31  AmD  376J. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  8  Baxt.  341,  35  AmR  70S. 

Tex. — Howe  v.  Gibson,  3  Tex.  Civ. 
A.   263,  22  SW  828. 

Eng. — Laugher  v.  Pointer,  5,  B.  & 
C.  547,  11  ECL  679,  108  Reprint  204; 
Fromont  v.  Coupland,  2  Blng.  170,  9 
ECL  631,  130  Reprint  271:  Waland  v. 
Elklns,  1  Stark.  272,  2  ECL.  109. 

[a]  She  1— ding  case  Is  Bostwlck 
▼.  Champion,  18  wend.  (N.  T.)  175, 
182.  SI  AmD  376  [ail  11  Wend.  671] 
(the  facts  of  which  were  as  fol- 
lows: Three  persons  ran  a  line  of 
stage  coaches  from  Utlca  to  Roches- 
ter, the  route  being  divided  between 
them  into  three  sections,  the  occu- 
pant of  each  section  furnishing  his 
own  carriages  and  hgrses,  hiring 
drivers,  and  paying  the  expenses  of 
his  own  section:  but  the  money  re- 
ceived as  fare  of  passengers,  deduct- 
ing therefrom  only  the  tolls  paid  at 
turnpike  gat^s,  was  divided  among 
the  parties  in  proportion  to  the  num- 
ber of  miles  of  the  route  run  by  each. 
This  was  held  to  be  such  a  division 
of  the  profits  among  the  proprietors 
of  the  several  sections  as  to  make 
them  partners  as  to  thtrd  persons. 
But  Chancellor  Walworth  said:  "The 
case  would  be  entirely  different,  If 
each  stage  owner  was  to  receive  and 
retain  the  passage  money  earned  on 
his  part  of  the  Tine,  and  to  sustain 
all  the  expenses  thereof;  and  was 
only  to  act  as  agent  of  the  others  In 
receiving  the  passage  money  for  them 
for  the  transportation  of  passengers 
over  their  parts  of  the  line.  In  that 
case  there  would  be  no  joint  Interest, 
and  no  liability  to  third  persons  as 
partners"). 

rib]  Several  lines  as  one  system. 
—Where  the  lines  '  of  several  rail- 
road corporations  are  conducted  as  a 
single  system,  for  the  purpose  of  the 
traffic  between  different  points,  orig- 
inating on  either,  and  such  corpora- 
tions divide  the  proceeds  of  such 
business  on  a  mileage  basis,  the  sev- 
eral corporations  as  to  such  business 
are  partners  and  liable  to  third  per- 
sons on  the  principles  of  the  law  of 
agency.  Lehigh  Valley  R.  Co.  v.  Du- 
pont,  128  Fed.  840,  64  CCA  478. 

765.  U.  S. — Pennsylvania  R.  Co.  v. 
Jones,  155  U.  S.  233,  16  SCt  136,  39 
L.  ed.  176. 

D.  C. — Croft  v.  Baltimore,  etc.,  R. 
Co..  8  D.  C.  492. 

111. — Chicago,  etc.,  R.  Co.  v.  Mul- 
ford.  162  111.  522,  44  NE  861,  35  LRA 
699. 

Mass. — Hartan  v.  Eastern  R.  Co., 
114  Mass.  44. 

N.  T. — Straiton  v.  New  York,  etc., 
R.  Co..  2  E.  D.  Smith  184. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Sprayberry,  9  Heisk.  852. 

Contracts  creating  partnerships  see 


Partnership  [30  Cyc  352  et  seq]. 
77.     Ellsworth  v.  Tartt,  26  Ala.  733. 


62  AmD  749;  Scott  v.  Cleveland,  etc., 
R.  Co.,  144  Ind.  125,  43  NE  133,  32 
LRA  154;  Bonsteel  v.  Vanderbllt.  21 
Barb.  (N.  T.)  26;  Briggs  v.  Vander- 
bllt, 19  Barb.  (N.  Y.)  222. 

[a]  Where  an  agent  acting  for  dif- 
ferent roads  sells  tickets  for  trans- 
portation over  such  roads,  he  is  the 
agent  of  each  railroad  with  reference 
to  the  sale  of  the  ticket  over  that 
road.  Scott  v.  Cleveland,  etc.,  R.  Co., 
144  Ind.  125,  43  NE  133,  32  LRA  154. 

78.  Jacobs  v.  Third  Ave.  R.  Co., 
71  App.  Dlv.  199,  75  NYS  679,  10  NY 
AnnCas  462  [rev  34  Misc.  612,  69 
NTS  981,  and  afT  33  Vise.  802,  68 
NTS  623].     See  also  supra  J  1261. 

[a]  Illustration^— Where  two  street 
railroad  companies  contracted  to  give 
transfers  and  carry  the  passengers 
of  each  other  over  their  respective 
roads,  a  person  paying  his  fare  and 
receiving  a  transfer  from  one  road 
Is  a  passenger  on  the  other,  and 
hence  can  recover  damages  from  the 
road  to  which  he  is  transferred  for 
being  ejected  from  Its  cars  and  being 
arrested  immediately  thereafter.  Ja- 
cobs v.  Third  Ave.  R.  Co.,  71  App. 
Div.  199.  76  NTS  679.  10  NTAnnCas 
462  [rev  84  Misc.  512.  69  NTS  981, 
and  afT  88  Misc.  802,  68  NTS  623]. 

79.  Chicago,  etc.,  R.  Co.  v.  Fahey, 
62  111.  81,  4  AmR  587;  Schopman  v. 
Boston,  etc.,  R  Co.,  9  Cush.  (Mass.) 
24,  56  AmD  41:  Glasco  v.  New  Tork 
Cent.  R.  Co.,  36  Barb.  (N.  T.)  557; 
Macdonald  v.  St.  John,  25  N.  B.  318. 

Personal  injuries  generally  see 
Infra  {   1812. 

80.  Bresewlts  v.  St.  Louis,  etc.,  R. 
Co.,  75  Ark.  242,  87  SW  127.  70  LRA 
212. 

[a]  Where  the  agent  of  a  connect- 
ing oarrler  agrees  to  transmit  an 
order  for  a  ticket  to  the  initial  car- 
rier, the  connecting  carrier  Is  bound 
to  use  only  reasonable  promptness  In 
forwarding  the  instructions,  and  is 
not  liable  for  a  delay  of  the  initial 
carrier  in  delivering  the  ticket  after 
receipt  of  the  instructions.  Brese- 
wlts v.  St.  Louis,  etc..  R.  Co.,  76  Ark. 
242.  87  SW  127.  70  LRA  212. 

81.  Brian  v.  Oregon  Short  .Line  R. 
Co.,  40  Mont.  109,  106  P  489,  26  LRA 
NS  469  and  note,  20  AnnCas  311  and 
note. 

88.  Chicago,  etc.,  R.  Co.  v.  Bur- 
lington, .etc.,  R.  Co.,  34  Fed.  481. 

Connections  and  faculties  for 
transfers  between  railroads  gener- 
ally see  Railroads  [33  Cyc  668]. 

83.  Chicago,  etc.,  R  Co.  v.  Bur- 
lington, etc.,  R.  Co.,  34  Fed.  481. 

84.  Ala. — Waldrop  v.  Nashville, 
etc.,  R  Co.,  183  Ala.  226,  62  S  769; 
Birmingham  R.,  etc.,  Co.  v.  Seaborn. 
168  Ala.  668,  63  S  241;  Central  of 
Georgia  R.  Co.  v.  Carlisle,  2  Ala.  A. 
614,  56  S  737. 

Cal.— Miller  v.  Pacific  Electric  R. 
Co.,  169  Cal.  107,   145  P  1023. 

Fla. — Florida  Southern  R.  Co.  v. 
Kats,  23  Fla.  139,  1  S  473. 

Ga. — Williamson     v.     Central     of 


Georgia  R.  Co.,  127  Ga.  125,  56  SB 
119;  Southern  R.  Co.  v.  Hardin.  107 
Ga.  379,  33  SE  436;  Caldwell  v.  Rich- 
mond, etc.,  R.  Co.,  89  Ga.  660,  16  SE 
678. 

Ind. — New  Tork,  etc..  R.  .  Co.  v. 
Doane,  116  Ind.  435,  17  NE  913.  7 
AmSR  461,  1  LRA  167;  Chicago,  etc.. 
R.  Co.  v.  Mitchell.  56  Ind.  A.  354, 
105  NE  396;  Indianapolis  Tract,  etc. 
Co.  v.  Lockman,  it  Ind.  A.  143,  96 
NE  970. 

Ky. — Southern  R.  Co.  v.  Miller,  110 
SW  351,  33  KyL  605:  Tennessee  Cent. 
R.  Co.  v.  Brasher,  97  SW  849,  29  KyL 
1277;  Louisville,  etc.,  R.  Co.  v.  Jor- 
dan, 112  Ky.  473,  66  SW  27.  23  KyL 
1730. 

Minn. — Morrill  v.  Minneapolis  St. 
R.  Co.,  103  Minn.  362,  115  NW  395, 
123   AmSR   341. 

N.  C. — Smith  v.  North  Carolina  R. 
Co.,  147  N.  C.  448.  61  SE  266,  17 
LRANS  179;  Lambeth  v.  North  Caro- 
lina R.  Co.,  66  N.  C.  494,  8  AmR  508. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Ford,  34  Okl.  675,  126  P  746,  41  LRA 
NS  746. 

Pa. — Pennsylvania  R.  Co.  v.  As- 
pell,  23  Pa.  147,  62  AmD  323;  Wal- 
thour  v.  Pennsylvania  R.  Co.,  40  Pa. 
Super.   252. 

S.  C— -Thomas  v.  Charlotte,  etc.,  R. 
Co.,  38   S.  C.   485,   17  SE  226. 

Tex. — Hull  v.  East  Line,  etc.,  R. 
Co.,  66  Tex.  619,  2  SW  831:  St.  Louis 
Southwestern  R.  Co.  v.  Mlssildlne, 
(Civ.  A.)  167  SW  245;  Fanning  v.  St. 
Louis  Southwestern  R.  Co.,  38  Tex. 
Civ.  A.  513,  86  SW  354;  Houston, 
etc.,  R.  Co.  v.  McKenzie,  (Civ.  A) 
41   SW   831. 

"The  duty  of  a  railroad  company, 
as  a  common  carrier  of  passengers. 
Is  not  performed  until  It  delivers  Its 
passenger  in  proper  condition  at  the 
station  to  which  he  has  paid  his 
fare."  Birmingham  R.,  etc.,  Co.  v. 
Seaborn.  168  Ala.  658,  661,  63  S  241. 

fa]  Express  contract.— "By  the 
sale  of  a  ticket  or  the  receipt  of  the 
price  for  transportation  from  one 
point  to  another,  a  railway  company 
expressly  contracts  to  carry  such 
person  to  the  point  covered  by  the 
contract."  Kentucky,  etc..  Bridge 
Co.  v.  Qulnkert,  2  Ind.  A  244,  28 
NE    338,    339. 

[b]  Intermediate  point. — (1)  Where 
a  person  entering  a  train  without  a 
ticket  pays  his  fare  to  the  conductor 
under  an  agreement  that  he  may  be 

?ut  off  at  an  Intermediate  point  be- 
ore  reaching  the  destination  to 
which  fare  was  paid,  the  conductor 
will  be  bound  to  afford  htm  an  oppor- 
tunity to  leave  the  train,  and  to  ex- 
traordinary diligence  In  seeing  that 
he  does  not  stop  the  train  and  in- 
duce the  passenger  to  leave  at.  a 
different  place  from  that  named  In 
the  stipulation.  Williamson  v.  Cen- 
tral of  Georgia  R.  Co..  127  Ga.  126. 
56  SE  119.  (2)  But  ordinarily,  where 
a  passenger  obtains  a  ticket  entitling 
him   to   transportation   over  a    ralP 
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who  owns  the  track  on  which  the  contracting  car- 
rier runs  its  cars  into  the  station.8*  Thns,  in  the 
absence  of  a  sufficient  excuse  therefor,  there  is  a 
breach  of  contract  for  which  the  carrier  is  liable, 
if  it  discharges  a  passenger  from  the  train  before 
his  destination  is  reached,8*  or  if  it  carries  him  to 
a  place  not  called  for  by  his  ticket,  against  his 
will.87  But  in  the  absence  of  an  agreement  therefor 
the  carrier  is  not  bound  to  carry  a  passenger  to  a 
particular  place,  to  which  he  has  no  ticket  or  has 
paid  no  fare.88 

[$  1264]  2.  Duty  to  Stop  at  Destination— a.  In 
General.  It  is  the  duty  of  the  carrier  to  stop  its 
train  or  car  at  the  station  to  which  the  passenger 
has  a  ticket  or  has  paid  his  fare,89  if  the  station  is 
one  which  the  carrier  has,  by  custom  or  regulations, 


noted  as  a  place  for  the  train  to  stop,**  or  is  one  at 
which  the  train  is  required  to  stop  by  a  statutory 
regulation,*1  unless  there  is  a  sufficient  exemse,  under 
the  particular  circumstances,  for  its  refusal  or  fail- 
ure to  stop  at  that  point.**  This  rule,  however,  is 
subject  to  the  reasonable  customs  and  regulations  of 
the  carrier  in  regard  to  stopping  particular  trains 
only  at  particular  stations;**  and  if,  in  the  absence 
of  a  special  contract  or  the  assurance  of  an  agent 
on  which  he  has  a  right  to  rely,  a  passenger  through 
his  own  fault  or  mistake  boards  a  train  which  under 
the  customs  or  regulations  of  the  carrier  does  not 
regularly  or  ordinarily  stop  at  his  point  of  destina- 
tion, he  cannot  require  it  to  stop  there  or  recover 
damages  for  its  failure  so  to  do,**  particularly  where 
it  appears  that  there  are  other  trains  that  do  stop 


road  between  two  designated  points, 
no  duty  exists  on  the  part  of  the 
carrier  to  afford  him  opportunities 
to  leave  the  train  before  reaching 
his  destination,  or  to  assist  him  In 
so  doing.  Central  of  Georgia  R.  Co. 
v.  Madden,  135  Oa.  205,  69  SE  166, 
31  LRANS  813,  21  AnnCas  1077.  (8) 
A  passenger  who  purchases  a  ticket 
for  a  particular  station,  intending  to 
get  off  there,  may  change  his  mind, 
and  get  off  at  an  Intermediate  sta- 
tion if  it  is  a  regular  stopping  place 
for  the  train,  and  he  Is  entitled  to  a 
reasonable  time  so  to  do;  and  It  Is 
immaterial  if  the  agent  of  the  com- 
pany sold  the  passenger  a  ticket  to 
Some  other  station  than  that  which 
he  called  for  and  to  which  he  was 
going.  Walthour  v.  Pennsylvania  R. 
Co.,  40  Fa.  Super.  252. 

[c]  On  a  street  ear,  on  payment 
of  fare,  the  contract  of  carriage  la 
complete,  and  a  passenger  Is  entitled 
to  ride  to  the  end  of  a  line  to  which 
under  the  city  ordinances,  he  Is  en- 
titled to  be  transferred.  Morrill  v. 
Minneapolis  St.  R.  Co.,  103  Minn. 
362,    116    NW    395,    123    AmSR    341. 

[d]  A  passenger  on  a  mixed  train 
has  a  right  to  be  safely  put  off  at  a 
regular  station  to  which  he  has 
bought  a  ticket.  Thomas  v.  Char- 
lotte, etc.,  R.  Co.,  38  S.  C.  485,  17 
SE  226. 

[el  A  passenger  having  a  prisoner 
In  nu  custody  Is  entitled  to  the  same 
rights  as  other  passengers:  but  he 
must  ride  in  the  car  and  keep  his 
prisoner  under  control,  and  the  car- 
rier Is  not  bound  to  assist  him  in 
doing  this:  and,  where  the  passenger 
and  his  prisoner  are  found  struggling 
on  the  platform  of  the  car,  the  car- 
rier may  stop  the  train  and  require 
them  to  go  into  the  car*  or  get  off, 
and  if  the  passenger  gets  off  the 
train,  when  stopped,  to  prevent  the 

Jrlsoner's  escape,  he  should  be  af- 
orded  an  opportunity  to  reboard  the 
train  with  his  prisoner,'  and,  If 
through  failure  to  afford  such  op- 
portunity alone  the  passenger  Is  left 
by  the  train,  he  may  recover  reason- 
able compensation  for  time  lost  and 
expenses  incurred.  Chesapeake,  etc., 
R.  Co.  v.  Vaughn,  (Ky.)  116  SW  217. 

[f]  Degree  of  oare.— In  an  action 
by  a  passenger  against  a  railroad 
company  for  negligently  causing  her 
to  alight  at  the  wrong  station,  a 
charge  that  "It  is  the  duty  of  a  com- 
mon carrier  of  passengers  to  use  the 
highest  degree  of  care  in  carrying 
passengers  to  their  destination"  is  not 
erroneous  as  requiring  a,  higher  de- 
gree of  care  than  that  required  by 
law.  Louisville,  etc.,  R.  Co.  v.  Myers, 
(Ala.  A.)  70  S  186. 

Duty  to  stop  at  destination  see 
infra  JS   1264-1^69. 

86.  Southern  R.  Co.  v.  Miller,  110 
SW  351,  33  KyL  505. 

86.  Gustafson  v.  Cedar  Rapids, 
etc.,  R.  Co.,  148  Iowa  388,  126  NW 
145;  Louisville,  etc.,  R.,  etc.,Co.  v. 
Comley,  169  Ky.  11,  183  SW  207; 
Tennessee  Cent  R.  Co.  v.  Brasher,  97 
SW  349,  29  KyL  1277:  Beaumont, 
etc.,  R,  Co.  v.  Bishop,  (Tex.  Civ.  A.) 
160  SW  976. 


[a]  It  la  no  defease  that  the  pas- 
senger Is  unable  to  recognise  his 
station,  or  that  the  conductor  is  mis- 
taken as  to  Its  locality.  Tennessee 
Cent.  R.  Co.  v.  Brasher,  (7  SW  849, 
29  KyL   1277. 

[bj  Where  a  street  railroad  pas- 
senger leaves  the  ear  because  It  la 
not  going,  as  usual,  to  the  end  of  the 
line,  and  Is  compelled  to  walk  some 
distance,  his  remedy,  if  any,  is  for 
breach  of  contract,  and  he  cannot  re- 
cover actual  damages  In  the  absence 
of  evidence  thereof.  Gustafson  v. 
Cedar  Rapids,  etc.,  R.  Co.,  141  Iowa 
388.  126  NW  145. 

•7.  Latour  v.  Southern  R.  Co,  71 
6.  C.  632,  51  SE  265. 

88.  Sullivan  v.  Old  Colony  St.  R. 
Co.,  200  Mass.  303,  86  NE  511. 

[a]  IllustratloiL— An  lhterurban 
street  railroad  company  Is  not  abso- 
lutely bound  to  carry  a  passenger 
to  a  particular  town  where  there  Is 
no  agreement  therefor,  where  he  has 

Procured  no  ticket  and  has  paid  no 
are  to  that  place,  and  a  separate 
fare  Is  payable  In  each  town  on  the 
route,  and  he  has  been  carried  as  far 
as  he  has  paid  or  has  offered  to  pay 
fare.  Sullivan  v.  Old  Colony  St.  R. 
Co.,  200  Mass.  803.  86  NE  511. 
88.     See  cases  supra  I  1263. 

80.  Ark. — Kansas  City  Southern 
R.  Co.  v.  Worthlngton,  101  Ark.  128, 
141  SW  1173;  Chicago,  etc.,  R.  Co.  v. 
Claunts,  99  Ark.  248,  128  SW  332. 

Ga. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463,  47  SE  923,  102  AmSR  112. 

Iowa. — Raben  v.  Central  Iowa  R. 
Co.,  73  Iowa  679,  36  NW  646,  6  Am 
SR  708. 

Kan. — Walters  v.  Missouri  Pac  R, 
Co.,  82  Kan.  73»,  109  P  ITS,  28  LRA 
NS  1068. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C  370,  58  SE  3,  122  AmSR  $74. 

Tex. — Texas,  etc,  R.  Co.  v.  Bing- 
ham, 2  Tex.  Civ.  A.  278,  21  SW  669. 

[a]  raesenge*  on  mined  train 
A  carrier  carrying  passengers  on  pas- 
senger or  mixed  trains,  without  mak- 
ing any  distinction  between  them, 
either  by  Its  rules  or  custom,  must 
stop  either  class  of  trains  at  the 
usual  stopping  place  long  enough  to 
permit  its  passengers  to  alight  In 
safety;  and  a  passenger  on  a  mixed 
train,  in  the  absence  of  any  distinc- 
tion between  passenger  and  mixed 
trains,  may  act  on  the  belief  that  the 
carrier  will  stop  Hb  train  at  a  usual 
stopping  place  to  permit  him  to 
alight  Kansas  City  Southern  R.  Co. 
v.  Worthlngton,  101  Ark.  128,  141  SW 
1173. 

Duty  to  transport  on  proper  train 
or  conveyance  see  generally  supra 
{   1230. 

81.  Ohio,  etc,  R.  Co.  v.  Peo,  29 
111.  A.  661;  Logan  v.  Hannibal, 'etc., 
R  Co,  77  Mo.  663;  Cable  v.  Southern 
R.  Co,  122  N.  C.  892,  29  SE  377: 
Thomas  v.  Charlotte,  etc,  R.  Co,  88 
S.  C.  485,  17  SE  226. 

[a]  Transference  to  other  road. — 
Under  a  statute  of  Missouri  it  has 
been  held  that  a  company  owes  no 
duty  to  a  passenger  on  its  road  to 
stop  its  trains  at  a  station  because  a 


Junction  is  there  made  with  another 
road,,  unless  the  passenger  desires  to 
be  transferred  to  a  train  on  the 
other  road,  In  which  case  alone  the 
statute  is  applicable.  Logan  v.  Han- 
nibal, etc,  R  Co,  77  Mo.  663.  Trans- 
fers to  other  lines  generally  see 
supra  ||  1244-12(2. 

Penalty  for  failure  to  atop  at  sta- 
tion see  Infra  I  1270. 

88.  Louisville,  etc,  R.  Co.  v. 
Dancy,  97  Ala.  138.  11  8  796;  Reed 
v.  Duluth,  etc,  R.  Co,  100  Mich.  607, 

59  NW  144;  Porter  v.  The  New  Eng- 
land No.  2.  17  Mo.  290. 

[a]  Dangerous  boat  landing.— If 
a  carrier  by  boat  expressly  contracts 
to  land  a  passenger  at  a  particular 
place,  with  knowledge  of  the  pecu- 
liar danger  attending  such  landing, 
the  danger  Is  no  defense  in  an  action 
for  damages  for  breach  of  the  con- 
tract Porter  v.  The  New  England 
No.   2.  17   Mo.   290. 

83.  Martindale  v.  Kansas  City. 
etc,  R.  Co,  60  Mo.  508;  Beauchamp 
v.  International,  etc,  R.  Co.,  66  Tex. 
239.     See  also  supra  it   1230,   1231. 

[a]  Stopping*  at  recently  estab- 
lished station. — In  a  suit  against  a 
company  tor  failing  to  carry  plain- 
tiff to  its  original  depot  where  it 
appeared  that  the  company  had 
abandoned  Its  old  depot  for  one  half 
a  mile  short  of  that  terminus,  it 
was  held  that  although  the  change 
had  been  adopted  only  a  few  weeks 
prior  to  his  purchase  of  a  ticket  yet 
the  running  of  the  trains,  having 
been  uniformly  to  the  new  depot 
since  that  change,  was  to  be  con- 
sidered as  a  usage  of  the  company, 
in  reference  to  which  plaintiff  should 
be  held  to  have  contracted,  and  that 
a  fortiori  such  was  the  case  where 
plaintiff  knew  of  the  change  at  the 
time  of  procuring  his  ticket  Martin- 
dale    v.    Kansas    City,    etc,    R.    Co, 

60  Mo.  508. 

84.  U.  S.— Kyle  v.  Chicago,  etc, 
R.  Co,  182  Fed.  613,  102  CCA  151; 
Texas,  etc,  R.  Co.  v.  Ludlam,  57 
Fed.  481,  8  CCA  4(4. 

Ala. — Birmingham  R.,  etc.  Co.  v. 
Seaborn,  168  Ala.  868,  53  S  241. 

Ark. — Chicago,  etc,  R.  Co.  v. 
Claunts,  99  Arte.  248,  138  SW  331: 
St.  Louis,  etc,  R.  Co.  v.  Rosenberry. 
46   Ark.    256. 

111. — Chicago,  etc,  R.  Oo.  v.  Ran- 
dolph, 58  111.  510,  5  AmR  60. 

Ind. — Chicago,  etc,  R.  Co.  v.  Bills, 
104  Ind.  13,  3  NE  611-  Ohio,  etc, 
R.  Co.  v.  Applewhite,  62  Ind.  540: 
Pittsburgh,  etc,  R.  Co.  v.  Nusum,  50 
Ind.  141,  19  AmR  703;  Pittsburgh. 
etc,  R.  Co.  v.  Llghtcap,  7  Ind.  A. 
249,    34    NE   243. 

Ky. — Louisville,  etc,  R.  Co.  v.  Oad- 
dle,  162  Ky.  205,  172  SW  514. 
LRA1915D  706  and  note;  Louisville, 
etc,  R.  Co.  v.  Clark,  141  Ky.  518, 
133  SW  800.  34  LRANS  206. 
AnnCasl912C  547  and  note;  Louis- 
ville, etc,  R  Co.  v.  Miles.  100  Ky 
84.  37  SW  486.  18  KyL  680. 

Mich. — Lake  Shore,  etc,  R  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157. 

Miss. — Yazoo,  etc,  R.  Co.  v.  Walls. 
110    Miss.    256,    70    S    349;   Wells    v- 
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at  the  station  and'  which  give  ample  accommodations 
to  that  point.*5  The  carrier's  duty  is  fully  satisfied 
by  notifying  the  passenger  in  due  time  that  the  train 
will  not  stop,  and  giving  him  an  opportunity  to 
alight  at  some  other  station  on  the  road,  from  which 
he  may  take  passage  on  the  first  train  of  the  com- 
pany which  regularly  stops  at  the  station  named  in 
his  ticket.8*  It  has  been  held  that  this  rule  applies 
notwithstanding  the  fact  that  the  conductor  punches 
and  takes  up  the  passenger 's  ticket  after  having  told 
him  that  the  train  does  not  stop  at  his  place  of  des- 
tination,*7 although  there  is  authority  to  the  con- 
trary.*8 

In  street  car  cases,  there  is  a  duty  on  the  carrier 
to  stop  the  car  on  the  signal  of  a  passenger  desiring 
to  alight  at  any  regular  stopping  place. 

Length  of  time  of  stopping.    It  is  the  duty  of  the 

Alabama  Great  Southern  JL  Co.,  67 
Miss.  24,  6  S  737. 

Mo. — Sira  v.  Wabash  R.  Co.,  115 
Mo.  127,  21  SW  905,  37  AmSR  386; 
Logan  v.  Hannibal,  etc.,  R.  Co.,  77 
Ma  6(3:  Kellett  v.  Chicago,  etc.  R. 
Co..  22  Mo.  A.  356. 

Okl. — Noble  v.  Atchison,  etc.,  R. 
Co..  4  Okl.  534.  46  P  483. 

Pa. — Dietrich  v.  Pennsylvania  R. 
Co..  71  Pa.  432,  10  AmR  711. 

Tex. — Hull  v.  Bast  Line,  etc,  R 
Co.,  66  Tex.  619,  2  SW  331;  Beau- 
champ  t.  International,  etc.,  R.  Co., 
56  Tex.  239;  St.  Louis  Southwestern 
R  Co.  v.  Townsend,  45  Tex.  Civ.  A 
616.    101   SW   455. 

Wis. — Plott  v.  Chicago,  etc,  R  Co., 
63  Wis.  511.  23  NW  412. 

[a]  Duty  of  passenger  to  eater- 
da*  oare«— The  mere  fact  that  a  rail- 
road company  receives  a  passenger 
on  a.  train  without  protest,  and  that 
the  passenger  does  not  know  that 
the  train  does  not  stop  at  the  sta- 
tion for  which  he  holds  a  ticket, 
does  not  entitle  the  passenger  to 
damages,  but  he  must  also  show 
that  he  exercised  ordinary  care  to  as- 
certain that  the  train  was  the  proper 
train.  St.  Louis  Southwestern  R.  CO. 
v.  Campbell,  30  Tex.  Civ.  A  86,  69 
SW  461.     Duty  of  passenger  to  in- 

3ulre    as    to    stopping    of    train    at 
estlnation  see  supra  I  1231. 
Ejection  of  snob  passenger  for  re- 
ftulng  to  pay  fare  to  next  stopping 
place     beyond    his     destination    see 
supra  I  1177. 

95.  St.  Louis,  etc,  R.  Co.  v. 
Rosenberry.  46  Ark.  256;  Texas,  etc., 
R  Co.  v.  White,  4  Tex.  A.  Civ.  Cas. 
I  259,  17  SW  419. 

96.  Louisville,  etc..  R.  Co.  v.  Max- 
well, 190  Ala.  47,  66  3  669;  Louis- 
ville, etc,  R.  Co.  v.  Oaddie,  162  Ky. 
205.  208,  172  SW  614,  LRA1915D  705 
and  note;  Richmond,  etc.,  R.  Co.  v. 
Ashby,  79  Vs.  130,  E2  AmR  620; 
Plott  v.  Chicago,  etc.,  R.  Co.,  63  Wis. 
Ell.  23  NW  412. 

"Where  a  passenger,  by  reason  of 
incorrect  Information  of  the  car- 
rier's employes,  boards  a  train  not 
scheduled  to  stop  at  the  station  for 
which  he  has  a  ticket  and  to  which 
he  desires  to  go,  the  carrier  has  a 
right  to  correct  the  mistake  and  to 
require  the  passenger  to  alight  at 
a  regular  stopping  place,  which  is 
a  suitable  place,  from  which  he  may 
take  the  next  regular  train  that  does 
stop  at  his  destination;  and  that  It 
Is  the  duty  of  the  passenger  to  stop 
off  at  such  place  and  wait  for  such 
train."  Louisville,  etc.,  R.  Co.  v. 
Oaddie,  supra. 

97.  St.  Louis,  etc,  R.  Co.  v.  At- 
chison. 47  Ark.  74,  14  SW  468;  Chi- 
cago, etc.,  R.  Co.  v.  Randolph.  63 
111.  510,  5  AmR  60;  Trotlinger  v. 
East  Tennessee,  etc,  R.  Co.,  11  Lea 
(Tenn.)   633. 

[a]  Baty  of  oonduetor  to  Inform 
nassenger  Tf  a  conductor  of  a  fast 
train  receives  fare  from  passengers 
to  a  station  at  which  such  train  is 
not  advertised  or  scheduled  to  stop, 
it  becomes  the  duty  of  the  conductor 
to  notify  the  passengers  so  paying 
that  the  train  will  not  stop  at  that 


station,  or  else  to  carry  them  to 
such  station  and  then  give  them 
sufficient  time  to  get  oft  In  safety. 
McNulta  v.  Ensch.  134  111.  46,  24  NE 
631  [rev  31  111.  A  1001. 

98.  Caldwell  v.  Richmond,  etc., 
R.  CO.,  89  Ga.   550,  15   SE  678. 

"A  railroad  conductor  should  not 
collect  and  accept  from  a  passenger 
her  fare  to  a  particular  station, 
knowing  she  Intends  and  desires  to 
get  off  there,  unless  he  expects  to 
stop  the  train  at  that  station  and 
allow  her  to  alight.  In  this  case, 
the  plaintiff  paid  her  fare  while  the 
train  was  still  within  the  corporate 
limits  of  Atlanta,  and  distinctly  in- 
formed the  conductor  where  she 
wished  to  leave  the  train.  It  was 
his  duty,  if  he  did  not  Intend  to  stop 
there,  to  tell  her  so,  decline  to  take 
her  money,  stop  the  train  at  once, 
and  allow  her  to  get  oft  in  the  city. 
By  accepting  the  fare  under  the  cir- 
cumstances stated.  he  became 
charged  with  the  duty  of  stopping 
at  her  station  and  affording  her  an 
opportunity  to  get  off.  He  certainly 
had  no  right  to  carry  her  beyond 
thW  Station  to  another  place."  Cald- 
well v.  Richmond,  etc.,  R.  Co.,  supra. 

99.  Birmingham  R..  etc.,  Co.  v. 
Haas.  190  Ala.  273,  67  S  604;  Bir- 
mingham R,  etc.,  Co.  v,  Arnold,  7 
Ala.  A.  521,  60  S  988. 

[a]  Seasons  for  rule.— "It  is  a 
matter  of  common  knowledge  that 
passengers  on  street  cars  do  not 
take  passage  for  any  designated 
place,  and  that  upon  the  payment  of 
the  customary  fare  they  are  entitled 
to  ride  to  any  point  between  termini 
of  the  route  traveled  by  the  particu- 
lar car.  In  other  words,  their  des- 
tination Is  any  stopping  place  at 
which  they  decide  to  leave  the  car." 
Birmingham  R..  etc.,  Co.  v.  Haas, 
190  Ala.  273,  277.  67  S  604. 

[b]  Illustration.— A  street  car 
passenger  who  is  carried  beyond  two. 
streets,  at  each  of  which  she  gives 
a  signal  to  stop,  can  recover  for 
negligently  falling  to  stop  at  either 
street.  Birmingham  R,  etc,  Co.  v. 
Hass,  190  A4a.  273,   67  S  604. 

[c]  Implied  duty.— Where  the  re- 
lation of  carrier  and  passenger  ex- 
ists between  a  street  railroad  com- 
pany and  one  who  takes  passage  on 
Its  cars,  there  is  an  Implied  duty 
resulting   from  'custom   to   stop   the 


vehicle  on  the  signal  of  the  pasaen 

6er  at  any   regular   stopping  place, 
lrmlngham  R,   etc,  Co.  v.  Arnold, 


7  Ala.  A  521,  60  S  988. 

Bvty  to  stop  on  signal  to  take  up 
ps— on  gar  see  supra  I  1233. 

1.  Ala. — Louisville,  etc..  R.  Co.  v. 
Cornelius,    183  Ala.    203,    62   S   710. 

Ark. — Chicago,  etc.,  R  Co.  v. 
Claunts,  99  Ark.   248,  138  SW   332. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Thig- 
pen,  141  Ga.  90,  80  SE  626;  Central 
of  Georgia  R.  Co.  v.  Madden,  135 
Ga.  205.  69  SE  165,  31  LRANS  813. 
21  AnnCas  1077;  Seaboard  Air-Line 
R.  Co.  v.  Rainey.  122  Ga.  807,  80  SE 
88,  106  AmSR  134,  2  AnnCas  675; 
Southern  R  Co.  v.  Hobbs,  118  Ga. 
227,  45  SE  28,  63  LRA  68. 

111. — Toledo,  etc,  R.  Co.  v.  Badde- 


carrier  to  stop  for  a  reasonable  length  of  time  to 
enable  the  passenger  in  the  exercise  of  due  diligence 
safely  to  leave  its  train  or  car;1  and  it  is  not  suffi- 
cient that  the  speed  of  the  train  or  car  is  merely 
slackened/  unless  there  is  an  agreement  to  that 
effect,  in  which  case  the  speed  should  be  so  checked 
that  the  passenger  may  get  off  safely.* 

[4  1265]  b.  Under  Special  Contract.  Where  the 
passenger  has  made  a  special  contract,  express  or 
implied,  to  be  Carried  on  a  particular  train  to  a.  par- 
ticular station,  the  carrier  may  be  bound  to  stop  at 
that  station  regardless  of  its  custom  or  regulations, 
and  the  act  of  the  agent  in  selling  a  ticket  for  a  par- 
ticular train  to  a  specified  station  will  bind  the  car- 
rier and  render  it  liable  for  damages  in  disregard- 
ing such  contract,*  particularly  where  no  other  train 
is  run  between  the  points  in  question  on  which  the 

ley,  64  111.  19,  5  AmR  71;  Chicago, 
etc.,  R.  Co.  v.  Meyer,  127  111.  A.  314. 
_  Ky. — Dawson  v.  Louisville,  etc., 
R.  Co.,  4  KyL  801. 

Minn. — Lamson  v.  Great  Northern 
R.  Co.,  114  Minn.  182.  ISO  NW  946, 
AnnCasl914A   16. 

Miss. — Southern  R  Co.  v.  Ken- 
drick,   40  Miss.   374,   90  AmD  332. 

Mo. — Demlng  v.  Chicago,  etc.,  R 
Co.,  80  Mo.  A   153. 

Pa. — Brooks  v.  Philadelphia,  etc, 
R.  Co.,  218  Pa,  1.  66  A  872. 

Tex. — Galveston,  etc,  R.  Co.  v. 
Crlspl,  .78  Tex.  236,  11  SW  187; 
Texas,  etc,  R  Co.  v.  Richardson, 
(Civ.  A)  148  SW  722;.  Renfro  v. 
Texas  Cent.  R.  Co.,  (Civ.  A.)  141 
SW  820;  Freeman  v.  Puckett,  56  Civ. 
A  126,  120  SW  614;  Gulf,  etc..  R. 
Co.  v.  Bagby,  (Civ..  A.)  115  SW  858; 
St.  Louis  Southwestern  R.  Co.  v. 
Rose,  (Civ.  A.)  93  SW  1105;  Pan- 
ning v.  St.  Louis  Southwestern  R 
Co.,  38  Tex.  Civ.  A  513,  86  SW  354: 
Houston,  etc,  R.  Co.  v.  Conn,  22 
Tex.  Civ.  A.  11,  53  SW  698;  Fordyee 
v.  Dillingham,   (Civ.  A)   23  SW  650. 

[a]  Infirm  passenger. — It  is  the 
duty  of  a  conductor,  where  a  female 
passenger  who  la  partially  blind  in- 
forms him  of  her  infirmity  and  re- 
quests assistance  in  alighting  at  her 
destination,  which  he  promises  to 
give,  to  stop  the  train  at  such  sta- 
tion a  sufficient  length  of  time  to 
enable  her  without  undue  haste  to 
leave  the  train  in  safety.  Southern 
R  Co.  v.  Hobbs,  118  Ga.  227,  45  SB 
23,  68  LRA  68. 

XdabUlty  for  personal  Injuries  by 
reason  of  passenger  not  being  given 
a  reasonable  time  to  alight  see  Infra 
I  1366. 

9>  Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91  Ala.   421,  8  8  708;  Geor- 

fla  R,  etc.,  Co.  v.  McCurdy,  45  Ga. 
88,  12  AmR  677;  Bucher  v.  New 
York  Cent,  etc.,  R.  Co.,  98  N.  T. 
128. 

[a]      Mere    checking    of    speed. 
Ordinarily,   a  passenger   train   Is  re- 
quired to  stop  at  a  regular  station 
only  long  enough   to  enable  passen- 

fers  by  the  exercise  of  due  care  and  - 
lllgence  to  get  on  and  off  with 
safety,  but  where  the  train,  instead 
of  stopping,  only  checks  Its  speed 
for  a  few  minutes,  the  duty  devolves 
on  the  servants  of  the  railroad  be- 
fore increasing  the  speed  of  the 
train  to  see  that  no  passenger  at- 
tempting to  get  on  or  off  is  in  a 
dangerous  position.  Montgomery, 
etc,  R  Co.  v.  Stewart,  91  Ala.  421, 
8  S  708 

[bj  It  la  onlpable  negligence  not 
to  bring  a  train  to  a  complete  stop 
at  a  regular  station  to  which  the 
carrier  has  sold  a  ticket  and  to  give 
a  passenger  time  and  opportunity  to 
alight.  Bucher  v.  New  York  Cent., 
etc.,  R.  Co.,  98   N.  Y.  128. 

3.  Western  R.  Co.  v.  Young,  61 
Ga.  489. 

4.  U.  S. — Texas,  etc..  R  Co.  v. 
Ludlam,  57  Fed.  481.  6  CCA  454;  Bru- 
lard  v.  The  Alvin,  46  Fed.  766. 

Ark. — St.  Louis,  etc,  R.  Co.  v.  Ad- 
cock.   52   Ark.   406,    12   SW  874. 
Ga. — Pooie  v.  Georgia  R.,  etc.,  Co., 
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passenger  might  be  transported.1 

Agreement  or  representation  of  agent.  It  has  been 
held  that  the  agreement"  or  representation  of  the 
ticket  agent  in  connection  with  the  sale  of  a  ticket 
that  it  may  be  .used  on  a  particular  train,  or  that 
the  train  will  stop  at  his  destination,  may  be  relied 
on  by  the  passenger  as  constituting  an  agreement 
that  the  train  will  stop  at  his  destination,7  although 
there  is  authority  to  the  contrary;8  but  this  rule  does 
not  apply  to  the  representations  of  an  agent  with- 
out authority,  or  in  excess  of  such  authority,  to  de- 
termine whether  the  train  shall  stop  at  a  particular 
station;"  and  it  has  been  held  that  the  passenger's 
remedy  in  such  a  case  is  not  for  the  refusal  of  the 
conductor  to  stop  at  his  station,  but  for  the  misin- 
formation or  misdirection  given  him.14 


An  arrangement  or  agreement  with  the  conductor 
of  the  train  to  let  the  passenger  off  at  a  station 
where  the  train  is  not  scheduled  to  stop  has  been 
held  not  to  bind  the  carrier  to  stop  the  train  at  such 
station,  or  to  render  it  liable  in  damages  for  its 
failure  so  to  do,11  although  there  is  authority  to  the 
contrary.12  But  it  has  been  held  that  the  passenger 
may  rely  on  the  promise  of  the  conductor  of  a  street 
car  to  let  him  off  at  a  place  where  passengers  are 
regularly  received  and  discharged.1* 

[}  1266]  S.  Carried  Past  Destination.  Where  a 
passenger  having  the  right  to  stop  at  a  particular 
station  is  carried  by  without  his  consent  and  with- 
out giving  him  reasonable  opportunity  to  leave  the 
train,  he  may  recover  whatever  damages  he  may 
have  suffered  by  reason  thereof;14  and  it  is  no  de- 


89  Ga.  320.  15  SE  321;  Western  R. 
Co.  V.  Young,  61  Ga,  489;  Georgia 
R...  etc.,  Co.  v.  McCurdy,  46  Ga.  288, 
12  AmR  677. 

,111. — Chicago,  etc.,  R.  Co.  v.  Fisher, 
66  111.  162. 

Ind. — Dlllman  v.  Chicago,  etc.,  R. 
Co.,  (A.)  88  NB  873;  EvansvlUe,  etc., 
R.  Co.  v.  Wilson,  20  Ind.  A.  6,  50 
NE  90. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gaddle.  162  Ky.  205.  172  SW  614, 
LRA1916D  705  and  note. 

Mass. — Sears  v.  Eastern  R.  Co.,  14 
Allen  433.  92  AmD  780. 

Hiss. — Humphries  v.  Illinois  Cent. 
R.  Co..  70  Miss.  463,  12  S  166. 

N.  Y.— Martiiv  v.  New  York  Cent., 
etc.,  R.  Co.,  1  NYSt  738. 

N.  C. — Hutchinson  v.  Southern  R. 
Co.,  140  N.  C.  123,  52  SE  263,  6  Ann 
Gas  22  and  note. 

Tex. — Texas,  eta,  R.  Co.  v.  Cole, 
66  Tex.  562,  1  SW  629;  Renfro  v. 
Texas  Cent.  R  Co.,  (Civ.  A.)  141 
SW  820;  Missouri,  etc..  R.  Co.  v. 
Glass,  46  Tex.  Civ.  A.  126,  102  SW 
447;  San  Antonio,  etc.,  R  Co.  v. 
Dykes.   (Civ.  A.)  46  SW  758. 

Va. — Richmond,  etc.,  R  Co.  v. 
Ashby,  79  Va.  130,  52  AmR  620. 

Eng. — Denton  v.  Great  Northern 
R.  Co..  6  E.  &  B.  860,  85  ECL  860.  34 
EngL&Eq  164,  119  Reprint  701:  Haw- 
croft  v.  Great  Northern  R.  Co.,  16 
Jur.  196,  8  EngL&Eq  362. 

[a]  Illustration. — Where  a  per- 
son having  a  ticket  calling  for  a 
regular  station  as  her  destination 
was  permitted  without  objection  to 
take  a  train  which  did  not  stop  at 
that  station,  and  she  did  not  know 
that  the  train  did  not  stop  there, 
and  there  was  nothing  on  the  face 
of  the  ticket  to  show  that  It  was  not 
good  on  that  train,  it  was  the  duty 
of  the  company  to  stop  the  train  at 
that  station  to  permit  her  to  alight. 
Hutchinson  v.  Southern  R.  Co..  140 
N.  C.  123,  52  SE  263,  6  AnnCas  22. 

Duty  to  stop  at  flag  ■tattoo,  see 
Infra  {  1267. 

B.  Dlllman  v.  Chicago,  etc,  R. 
Co.,  (Ind.  AJ  88  NE  873.  - 

0.  East  Tennessee,  etc.,  R.  Co.  v. 
Massenglll,  15  Lea  (Tenn.)  328; 
Gulf,  etc.,  R.  Co.  v.  Moore,  98  Tex. 
302,  83  SW  362,  4  AnnCas  770  [rev 
(Civ.  A.)   80  SW  426]. 

[a]  Thus,  where  an  agent  agrees 
to  stop  a  train  at  a  particular  sta- 
tion, the  carrier  is  bound  to  stop  the 
train  at  that  place  so  that  the  pas- 
senger may  get  on*  in  safety,  even 
though  his  ticket  Is  only  to  the  last 
station  passed  before  reaching  it, 
additional  fare  being  receivable  If 
demanded.  East  Tennessee,  etc.,  R. 
Co.  v.  Massenglll.  15  Lea  (Tenn.) 
328  [dlst  Louisville,  etc.,  R.  Co.  v. 
Stacker,  86  Tenn.  343,  6  AmSR  840]. 

7.  Ga. — Atkinson  v.  Southern  R. 
Co.,  114  Ga.  146,  39  SE  888,  55  LRA 
223. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Little,  66  Kan.  378,  71  P  820,  97 
AmSR  376,  61  LRA  122. 

Mich. — Lake  Shore,- etc..  R.  Co.  v. 
Pierce.  47  Mich.  277,  11  NW  167. 

N.    J. — McDonald    v.     New    Jersey 


Cent.  R.  Co.,  72  N.  J.  L.  280,  62  A 
405.  Ill  AmSR  672,  2  LRANS  606 
and  note. 

N.  Y.— Miller  v.  King,  21  App.  Div. 
192.  47  NYS  534. 

Okl. — Noble  v.  Atchison,  etc.,  R. 
Co..  4  Okl.   634,  46  P  483. 

S.  C. — Trapp  v.  Southern  R  Co., 
72  S.  C.  343,  61  SE  919. 

[a]  Merely  asking  a  ticket  agent 
When  a  certain  train  Is  due,  and  re- 
ceiving a  reply,  and  then  purchasing 
a  ticket  for  a  station  at  which  said 
train  is  not  scheduled  to  stop,  does 
not  require  the  company  to  stop  the 
train  at  that  station  to  permit  the 
passenger  to  alight,  on  the  ground 
either  that  the  agent  led  him  to  be- 
lieve that  the  train  stopped  there, 
or  that  there  Is  an  Implied  agree- 
ment to  stop.  Noble  v.  Atchison, 
etc.,  R.  Co.,  4  Okl.  534,  46  P  483. 

8.  Pittsburg,  etc,  R.  Co.  v. 
Nuzum,  60  Ind.  633;  Slra  v.  Wabash 
R  Co.,  116  Mo.  127,  21  SW  905,  37 
AmSR  386.  But  see  Pittsburgh,  etc.. 
R;  Co.  v.  Nuium,  50  Ind.  141,  19 
AmR  703  (holding  that.  If  a  person 
purchases  a  ticket  expressly  for  a 
train  and  he  is.  Informed  by  the 
agent  that  the  train  will  stop  at -his 
destination,  It  is  the  duty  of  the 
company  to  take  him  to  that  station 
and  allow  -him  to  alight,  notwith- 
standing the  train  ordinarily  does 
not  stop  there). 

9.  Alabama  Great  Southern  R. 
Co.  v.  Carmichael,  90  Ala.  19,  8  S 
87,  9  LRA  388;  St.  Louis,  etc.,  R.  Co. 
v.  Atchison,  47  Ark.  74,  14  SW  468; 
Ohio.  etc.,. R  Co.  v.  Hatton,  60  Ind. 
12;  Wells  v.  Alabama  Great  South- 
ern R.  Co.,  67  Miss.   24,  6  S  737. 

[a]  A  mere  railroad  policeman 
engaged  in  the  duty  of  assisting  per- 
sons on  and  off  trains  and  in  pre- 
serving order  about  the  railroad 
station  has  no  Implied  authority  to 
make  contracts  or  to  bind  the  com- 
pany by  his  admissions;  therefore 
his  statements  to  a  passenger  board- 
ing a  train  that  It  will  stop  at  a 
certain  point  are  not  admissible  In 
a  suit  against  the  company  for  fail- 
ure to  stop  at  such  place.  Wells  v. 
Alabama  Great  Southerns  R.  Co.,  67 
Miss.  24.  6  S  737. 

10.  St.  Louis,  etc.,  R.  Co.  v.  At- 
chison, 47  Ark.  74,  14  SW  468;  Mar- 
shall v.  St.  Louis,  etc,  R.  Co.,  78  Mo. 
610. 

11.  Alabama  Great  Southern  R. 
Co.  v.  Carmichael,  90  Ala.  19,  8  S 
87,  9  LRA  388;  Ohio,  etc.,  R.  Co.  v. 
Hatton,  60  Ind.  12. 

[a]  It  la  not  competent  for  a  con- 
ductor to  agree  with  an  individual 
passenger  to  carry  him  to  a  given 
place  and  stop  at  that  place  to  al- 
low him  to  leave  the  train,  and  thus 
bind  the  railroad  company,  unless 
the  place  at  which  he  Is  to  stop  is 
a  regular  station  of  the  train  which 
he  is  conducting.  Such  a  power 
cannot  be  implied  as  within  the 
proper  duties  of  a  conductor,  nor 
would  it  be  consistent  with  nubile 
policy.  Ohio,  etc.,  R.  Co.  v.  Hatton, 
60  Ind.  12. 

[b]  Knowledge   by  passenger   of 


roles  of  company. — A  passenger 
traveling  on  a  train  by  arrangement  - 
with  the  conductor,  and  who  is  car- 
ried several  miles  beyond  her  des- 
tination, cannot  recover  damages  on 
that  account,  where  it  appears  that 
she  knew  that  the  rules  of  the  rail- 
road company  forbade  the  train  to 
stop  at  that  point,  and  that  the  reg- 
ular agent  had  refused  to  sell  her 
a  ticket  for  that  reason.  Alabama 
Great  Southern  R.  Co.  v.  Carmichael, 
90  Ala.  19,  8  S  87.  9  LRA  388. 

IS.  Western  R  Co.  v.  Young,  61 
Ga.  489;  Hull  v.  East  Line.  etc..  R. 
Co.,  66  Tex.  619.  2  SW  831:  Texas, 
etc.,  R.  Co.  v.  Elliott,  26  Tex.  Civ. 
A.  106,  61  SW  726. 

[a]  Illustration^— Where  the  con- 
ductor of  a  train  agrees  to  put  a 
passenger  off  at  a  particular  place 
which  Is  not  a  station  or  regular 
stopping  place,  it  is  the  duty  of  the 
conductor  to  stop  the  tralri  at  that 
place  so  that  the  passenger  can  get 
off  In  safety,  although  the  passenger 
has  a  ticket  only  to  the  last  station 
passed  before  reaching  the  place  at 
which  he  is  to  be  put  off.  western 
R.  Co.  v.  Young,  51  Ga.  489. 

[b]  An,  agreement  of  the  eondao- 
tor  contrary  to  rales,  although  in 
accordance  with  a  practice  of  fre- 
quently stopping  at  a  station,  hat 
been  held  to  bind  the  carrier.  Texas, 
etc.,  R.  Oo.  v.  Elliott,  22  Tex.  Civ.  A 
31.  54  SW  410. 

13,  Moeller  v.  United  R.  Co..  Ill 
Mo.  A.  68.112  SW  714;  Texas,  etc, 
R.  Co.  v.  Elliott,  22  Tex.  Civ.  A  31. 
54  SW  410. 

[a]  A  conductor  accepting  the 
notice  of  a  passenger  to  stop  the  ear 
for  him  at  a  designated  point  must 
without  further  notice  signal  the 
motorman  to  stop  the  car  at  said 
point,  and  must  see  that  the  pas- 
senger is  afforded  an  opportunity  to 
alight  in  safety.  Moeller  v.  United 
R.  Co.,  138  Mo.  A.  68,  112  SW  714. 

14.  U.  S.— Brulard  v.  The  Alvln. 
45  Fed.  766. 

Ala. — Louisville,  etc,  R.  Co.  v. 
Quick,  125  Ala.  553,  28  S  14. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Smith.  117  Ark.  665,  174  SW  647;  St 
Louis,  etc,  R.  Co.  v.  Cantrell,  37 
Ark.  619. 

Ga. — King  v.  Southern  R  Co.,  128 
Ga.  286,  67  SE  607;  Southern  R  Co. 
v.  OBryan,  112  Ga.  127,  37  SE  161; 
Nunn  v.  Georgia  R.  Co.,  71  Ga.  710. 
61  AmR  284;  Georgia  R.,  etc..  Co.  v. 
McCurdy,  46  Ga.  288.  12  AmR  577. 

111. — Illinois  Cent.  R.  Co.  v.  Cham- 
bers, 71  111.  519;  Chicago,  etc,  R  Co. 
v.  Fisher,  66  111.   152. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Pixley,  61  Ind.  22;  Ohio.  etc..  R  Co. 
v.  Hatton,  60  Ind.  12;  Columbus,  etc, 
R.  Co.  v.  Farrell,  31  Ind.  408;  Er- 
ansvllle.  etc,  R.  Co.  v.  Kyte,  6  Ind. 
A.  62,  32  NE  1134. 

Ky. — Louisville,  etc..  R.  Co.  r. 
Cayce.  34  SW  886,  17  KyL  118): 
Louisville,  etc.,  R  Co.  v.  Wilkerson, 
8  Ky.  Op.  671. 

La. — Alrey  v.  Pullman  Palace  Cir 
Co.,  50  La.  Ann.  648,  23  S  512;  Dare 
v.  Morgan's  Louisiana,  etc.,  R.  eta. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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fense  that  the  conductor  did  not  know  of  the  pas- 
senger's presence  on  the  train,1"  or  that  he  offered 
to  let  the  passenger  off  at  an  intermediate  station 
and  give  him  a  pass  by  which  he  could  take  a  later 
train,  where  such  offer  was  not  accepted.16  And  it 
has  been  held  that  it  is  the  duty  of  the  carrier  in 
such  a  case  to  return  the  passenger  to  his  destina- 
tion.1' But  this  rule  does  not  apply  where  the  pas- 
senger is  carried  beyond  his  destination  by  reason  of 
his  neglect  to  alight  when  he  is  offered  a  reasonable 
opportunity  so  to  do;18  and  where  a  passenger  is 
carried  beyond  his  destination  through  no  wrong 
or  neglect  of  the  carrier,  and  is  safely  landed  at 
some  other  station,  there  is  no  duty  on  the  carrier 
to  get  him  back  to  his  destination,1"  nor  is  it  respon- 
sible for  the  gratuitous  acts  of  its  employees  in 
advising  or  directing  him  as  to  his  return.90 

[$  1267]  4.  Duty  to  Stop  at  Flag  Stations.21 
Where  a  passenger  purchases  a  ticket  to  a  flag  sta- 
tion at  which  trains  do  not  stop  unless  signaled  or 
unless  there  are  passengers  on  board  for  such  sta- 


tion, the  carrier  undertakes  to  carry  him  to  such 
destination  and  let  him  off  there,  and  is  bound  to 
fulfill  its  obligation22  by  stopping  the  train  at  the 
flag  station  a  reasonable  time  to  allow  him  to 
alight,23  and  a  failure  to  perform  such  duty  is  not 
only  a  breach  of  contract,  but  also  a  tort  for  which 
an  action  is  maintainable.24  Ordinarily,  it  is  the 
duty  of  the  conductor  before  reaching  the  station  to 
ascertain  the  destination  of  a  passenger  holding 
such  a  ticket  and  to  stop  the  train  there  for  the 
purpose  of  allowing  the  passenger  to  leave,25  and 
the  taking  up  of  such  a  ticket  by  the  conductor  is 
sufficient  notice  to  him  of  the  passenger's  desire  to 
get  off  at  a  flag  station;2*  and  furthermore  the  pas- 
senger has  a  right  to  act  on  the  assumption  that 
the  conductor  will  call  for  his  ticket  before  reach- 
ing the  station  specified  and  thus  obtain  such  no- 
tice.27 But  this  rule  is  not  an  inflexible  one,  and  it 
may  become  the  duty  of  the  passenger  under  the 
circumstances  of  the  particular  case  to  notify  the 
conductor  of  his  desire  to  get  off  at  such  a  station,28 


Co..  47  La.  Ann.  576,  17  S  128. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Har- 
dle,  106  Miss.  436,  64  S  1;  Natchez, 
etc.,  R.  Co.  v.  Lambert,  99  Miss.  310, 
64  S  836,  37  LRANS  264;  Louisville, 
etc  .  R.  Co.  v.  Mask,  64  Miss.  738,  2 
S  360;  Thompson  v.  New  Orleans, 
etc.,  R.  Co.,  50  Miss.  316,  19  AmR  12; 
Mobile,  etc..  R.  Co.  v.  McArthnr,  43 
Miss.  180;  New  Orleans,  etc.,  R.  Co. 
v.  Statham,  42  Miss.  607.  97  AmD 
478;  Southern  R.  Co.  v.  Kendrick,  40 
Miss.  374,  90  AmD  332;  New  Orleans. 
etc.,  R.  Co.  v.  Hurst,  36  Miss.  660, 
74  AmD  786;  Heirn  v.  McCaughan, 
32   Miss.  17,  66  AmD  688. 

Mo. — Stevens  v.  Kansas  City  El.  R. 
Co..  126  Mo.  A.  619,  10B  SW  26-  Raw- 
lings  v.  Wabash  R.  Co.,  97  Mo.  A. 
Sll,  71  SW  536. 

N.  Y. — Bucher  v.  New  Tork  Cent., 
etc,  R.  Co..  98  N.  T.  128. 

N.  C— Elliott  v.  Norfolk  Southern 
R.  Co.,  166  N.  C.  481,  82  SB  863. 

Pa. — Pennsylvania  R.  Co.  v.  Kil- 
gore,  32  Pa.  292,  72  AmD  787;  Penn- 
sylvania R.  Co.  v,  Aspell,  23  Pa.  147, 
82   AmD  323. 

Tex. — Galveston,  etc,  R.  Co.  v. 
Crlspl.  73  Tex.  236,  11  SW  187;  Inter- 
national, etc.,  R.  Co.  v.  Terry,  62  Tex. 
380,  50  AmR  529;  Missouri,  etc.,  R. 
Co.  v.  Morgan,  49  Tex.  Civ.  A.  '212, 
108  SW  724;  Texas,  etc.,  R.  Co.  v. 
Gott.  20  Tex.  Civ.  A.  335,  50  SW  193; 
Missouri,  etc.,  R.  Co.  v.  Hennesey, 
20   Tex.  Civ.  A.  316,  49  SW  917. 

En*. — Robson  v.  North  Eastern  R. 
Co.,  2  Q.  B.  D.  85;  Hobbs  v.  London, 
etc,  R  Co.,  L.  R.  10  Q.  B.  Ill,  5 
ERC   381. 

[a]  Tort. — If  a  passenger  takes  a 
train  which'  Is  scheduled  to  stop,  he 
will  be  entitled  to  recover  In  an  ac- 
tion in  tort  for  failure  of  the  carrier 
to  stop  the  train  at  his  destination. 
Heirn  v.  McCaughan,  32  Miss.  17,  66 
AmD   588. 

lb]  Where  a  woman  accompanied 
by  two  small  children  is  carried  past 
her  station  which  is  also  her  home 
and  she  is  not  fully  informed  as  to 
the  difficulty  of  getting  back  to  the 
station,  she  is  not  barred  from  re- 
covering damages  because  she  Insists 
on  being  put  off,  rather  than  being 
carried  on  to  the  next  station  and 
left  in  a  city  where  she  Is  unac- 
quainted, in  the  nighttime,  and  with- 
out money.  Galveston,  etc..  R.  Co. 
v.   Crlspi,   73  Tex.   236,  11   SW  187. 

IB.  Rawlings  v.  Wabash  R.  Co.* 
97    Mo.   A.   511,   71    SW   535. 

16.  Ohio,  etc.,  R.  Co.  v.  Peo.,  29 
111.   A.   661. 

17.  Dufflny  v.  Detroit,  etc.,  R.  Co., 
186  Mich.  40,  152  NW  1029-  Bragg  v. 
Norfolk,  etc.,  R.  Co.,  110  Va.  867,  67 
SE   593. 

[a]  Molding  train  Where  a  con- 
ductor after  carrying  a  passenger  by 
a  station  Induces  her  to  return  there- 
to on  the  promise  that  he  will  hold 
the  train  until  she  can  find  where 
her  sister  lives,  but  starts  the  train 


before  she  can  reboard  it,  leaving  her 
behind,  the  railroad  Is  guilty  of  negli- 
gence, since  the  conductor  has  the 
right  to  make  the  arrangement  and 
thereby  becomes  chargeable  with  the 
duty  of  performance.  Dufflny  v.  De- 
troit, etc.,  R.  Co.,  186  Mich.  40,  152 
NW  1029. 

Duty  to  back  train  to  platform 
see  infra  I  1269. 

18.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Lewis,  69  Ark.  81,  61 'SW  163. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Gad- 
die,  162  Ky.  206,  172  SW  614,  LRA 
1915D  705. 

Miss. — Gage  v.  Illinois  Cent.  R. 
Co.,  75  Miss.  17,  21  S  657;  Wilson  v. 
New  Orleans,  etc.,  R.  Co.,  68  Miss. 
9,  8  S  380. 

Mo. — Stevens  v.  Kansas  City  El. 
R.  Co..  126  Mo.  A.  619,  105  SW  26. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Ricketts,  22  Tex.  Civ.  A.  615, 
54  SW  1090. 

[a]  Illustration. — Where  a  train  Is 
stopped  at  the  passenger's  destina- 
tion a  sufficient  length  of  time  to 
enable  the  passenger  to  get  oft,  but 
he  neglects  so  to  do,  he  cannot  re- 
cover damages  for  being  carried  and 
set  down  a  short  distance  beyond 
the  station.  St.  Louis,  etc.,  R.  Co, 
v.  Lewis.  69  Ark.  81,  61  SW  163. 

Duty  tn  oonneotlon  with  aUghtlng- 
of  passenger  see  generally  (  1274. 

19.  Birmingham  R.,  etc.,  Co.  v. 
Seaborn,  168  Ala.  668,  63  S  241. 

50.  Birmingham  R.,  etc.,  Co.  v. 
Seaborn.  168  Ala.  658,  63  S  241.  But 
see  Camden,  etc.,  R  Co.  v.  Young, 
60  N.  J.  L.  193,  37  A  1018  (holding 
that,  where  the  conductor  of  a  trol- 
ley car  undertakes  to  let  off  a  pas- 
senger who  is  a  stranger  at  a  given 
destination,  but  carries  him  past  such 
destination  and  lets  him  off  on  the 
company's  right  of  way  and  directs 
him  to  walk  back  on  the  track,  and 
he  obeys  such  Instructions  and  is 
Injured,  the  conductor  in  giving  such 
Instructions  was  acting  as  the  agent 
of  the  carrier). 

51.  Application  of  statutory  pro- 
visions see  infra  9  1270. 

S3.  Southern  R.  Co.  v.  Cartledge, 
10  Ga.  A.  523,  73  SE  703;  Ft.  Smith, 
etc,  R.  Co.  v.  Ford.  34  Okl.  575,  126 
P  745,  41  LRANS  746;  Missouri,  etc., 
R.  Co.  v.  Glass,  46  Tex.  Civ.  A  126, 
102  SW  447;  San  Antonio,  etc.,  R. 
Co.  v.  Dykes,  (Tex.  Civ.  A.)  45  SW 
758. 

S3.  Ft.  Smith,  etc..  R.  Co.  v.  Ford, 
34  Okl.  676.  126  P  746.  41  LRANS 
746;  San  Antonio,  etc.,  R.  Co.  v. 
Dykes,  (Tex.  Civ.  A.)  45  SW  768. 

Time  to  alight  see  generally  supra 
5  1264. 

24.  Ft.  Smith,  etc,  R.  Co.  v.  Ford. 
34  Okl.  576,  126  P  745,  41  LRANS 
745. 

as.  Louisville,  etc.,  R.  Co.  v. 
Fuqua,  187  Ala.  464.  65  S  396.  62 
LRANS  668  and  note;  Chattanooga 
R^  etc.,  R.  Co.  v..  Lyon,   89  Ga.   16, 


16  SB  24,  32  AmSR  72,  16  LRA  857. 
taj  Ascertaining  destination  by 
Inquiry. — A  carriers  flagman  whose 
duty  ft  is  to  inquire  the  destination 
of  passengers  entering  the  train  and 
advise  the  conductor  of  those  going 
to  a  flag  station,  who  asks  a  group 
of  ladles,  Including  plaintiff,  where 
they  are  all  going,  to  which  one  re- 

glles  that  she  is  going  to  a  point  near  ' 
:,  and  to  which  plaintiff  going  to  M, 
a  flag  station,  makes  no  reply,  Is  not 
warranted  in  assuming  that  the  re- 
sponse indicates  plaintiff's  destina- 
tion. Louisville,  etc.,  R.  Co.  v.  Fu- 
Sua,  187  Ala  464,  65  S  396*  62  LRA 
TS    668. 

26.  Louisville,  etc.,  R.  Co.  v.  Seale, 
160  Ala.  684,  49  S  323;  Chattanooga 
R,  etc.,  R.  Co.  v.  Lyon,  89  Ga.  16. 
15  SE  24,  32  AmSR  72,   16  LRA  857. 

87.  Ala. — Louisville,  etc..  R.  Co.  v. 
Seale,  160  Ala.  584,  49  S  323. 

Ark. — Louisiana,'  etc.,  R.  Co.  v. 
Mason,  122  Ark.  477,  183  SW  977 
[dlst  Rock  Island,  etc.,  R.  Co.  v.  Ste- 
vens, 84  Ark.  436,  106  SW  1032,  108 
SW   617,    18    LRANS    1132]. 

Ga. — Chattanooga  R.,  etc.,  R.  Co. 
v.  Lyon.  89  Ga.  16,  16  SE  24,  32  Am 
SR  72,  15  LRA  867. 

N.  C.— Elliott  v.  Norfolk  Southern 
R.  Co.,  166  N.  C.  481,  82  SE  853. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Dykes,   (Civ.  A.)   45  SW  768. 

[a]  A  railroad  company  Is  conelu- 
strely  a  presumed  to  know  of  Its  un- 
dertaking (1)  to  carry  a  passenger 
to,  and  stop  at,  a  flag  station,  where 
he  buys  a  ticket  thereto1  and  boards 
the  proper  train,  regardless  of  the 
conductor's  neglect  of  his  duty  to 
call  for  his  ticket  and  so  Inform 
himself  of  the  passenger's  destina- 
tion. Louisville,  etc.,  R.  Co.  v.  Fuqua, 
187  Ala.  464,  65  S  396,  62  LRANS 
668;  San  Antonio,  etc.,  R.  Co.  v. 
Dykes,  (Tex.  Civ.  A.)  46  SW  758. 
(2)  In  North  Carolina  under  Revisal 
(1906)  |  2611,  It  Is  a  carrier's  duty 
to  stop  at  a  station  for  which  a  pas- 
senger has  a  ticket,  and  hence  ft  is 
liable  for  taking  her  beyond,  although 
such  station  Is  a  flag  station,  and 
the  conductor  through  failure  to  take 
up  her  ticket,  as  is  his  duty,  does  not 
know  her  destination,  and  she  is 
under  no  duty  to  tell  him.  Elliott  v. 
Norfolk  Southern  R.  Co.,  166  N.  C. 
481,    82   SE   853. 

38.  Rock  Island,  etc.,  R.  Co.  v. 
Stevens,  84  Ark.  436,  105  SW  1032, 
108  SW  617,  16  LRANS  1132  and 
note;  Central  of  Georgia  R.  Co.  v. 
Dorsey,  106  Ga.  826,  32  SE  873;  Chat- 
tanooga, etc.,  R.  Co.  v.  Lyon,  89  Ga. 
16,  15  SE  24,  32  AmSR  72,  15  LRA 
867;  Illinois  Cent.  R.  Co.  v.  Walker, 
108  SW  278.  32  KyL  1248. 

[a]  Duty  to  surrender  ticket. — 
Where  a  passenger  purchased  a 
ticket  to  a  station  known  by  her  to 
be  a  flag  station  and  only  fifteen 
miles  distant,  and  the  conductor 
overlooked  her  and  carried     her  be- 
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as  where  the  conditions,  such  as  the  train  being 
crowded  and  the  distance  short,  are  such  that  the 
conductor  cannot  reasonably  be  expected  to  obtain 
notice  by  taking  up  the  ticket  or  otherwise,29  or 
where  the  passenger  knows  that  the  train  stops  at 
such  station  only  on  notice  to  the  conductor,  and 
it  has  been  held  that  the  mere  purchase  of  such  a 
ticket  is  not  sufficient  notice.81  A  passenger  cannot 
claim 'the  right  to  be  put  off  at  a  flag  station  short 
of  the  station  named  in  his  ticket.*2 

['$  1268]  5.  Doty  to  Stop  at  Places  Other  Than 
Stations.  In  the  absence  of  a  special  contract  to 
that  effect,  a  passenger  on  a  railroad  train  has  no 
right  to  demand  that  he  be  put  off  at  a  point  where 
there  is  no  regular  station  or  stopping  place,**  and 
this  rule  applies  even  though  such  passenger  has 


mistakenly  embarked  on  the  train  and  has  paid  his 
fare."  But  where  a  special  contract  to  be  put  off 
at  such  a  point  is  made  with  some  agent  of  the  com- 
pany having  the  real  -or  apparent  power  so  to  do, 
the  company  will  be  liable  for  failure  to  perform  it** 
[}  1269]  6.  Duty  to  Stop  at  Platform  or  Suitable 
Place.  The  /  carrier  must  afford  the  passenger  i  a 
reasonable  opportunity  to  leave  the  car  at  a  place 
safe  and  convenient  for  alighting.84  The  carrier 
should  stop  the  train  at  the  usual  platform  for  dis- 
charging passengers  at  the  place  of  destination,  and 
cannot  require  the  passenger  to  alight  at  an  unusual 
or  unsuitable  place,  and  if  passengers  are  required 
to  alight  at  any  other  point  the  carrier  is  liable 
for  any  injury  to  them  resulting  thereby,*8  unless  by 
reason  of  a  storm  or  other  unavoidable  accident  the 


yond  her  destination,  but  meanwhile 
she  made  no  effort  to  surrender  her 
ticket  although  the  conductor  had 
passed  through  the  train  several 
times,  It  was  error  to  Instruct  with- 
out Qualification  that  the  Jury  must 
determine  from  the  evidence  whether 
by  the  exercise  of  extraordinary 
diligence  the  conductor  could  have 
ascertained  the  destination  of  the 
passenger,  since  it  was  the  duty  of 
the  passenger  to  have  exercised  ordi- 
nary care  under  the  circumstances 
to  surrender  her  ticket,  and  so  to 
inform  the  conductor  of  her  desti- 
nation. Central  of  Georgia  R.  Co. 
v.  Dorsey,  106  Ga.  826,  32  SE  873. 

89.  Rock  Island,  etc.,  R.  Co.  v. 
Stevens,  84  Ark.  436,  106  SW  1032, 
108  SW  617.  16  LRANS  1132  and 
note.  But  see  Missouri,  etc.,  R.  Co. 
v.  Glass,  46  Tex.  Civ.  A.  126,  102  SW 
477  (holding  that  in  an  action  against 
a  carrier  for  carrying  a  passenger 
by  a  flag  station  to  which  his  ticket 
read  it  was  no  defense  that  the  train 
was  so  crowded  that  the  conductor 
had  not  had  time  to  reach ,  plaintiff 
before  his  station  was  passed). 
•  30.  Pence  v.  Louisville,  etc..  R. 
Co.,  64  SW  906,  23  KyL  1207;  Gulf,' 
etc.,  R  Co.  v.  Ryan,  4  Tex.  A.  Civ. 
Cas.  i   306,  18  SW  866. 

[a]  Illustrations. — (1)  Where  the 
holder  of  a  ticket  to  a  flag  station 
at  which  trains  stopped  only  on  no- 
tice to  the  conductor  failed  to  In- 
form him  or  any  other  employee  of 
her  destination  until  she  had  been 
carried  almost  a  mile  beyond  her 
station,  and  the  conductor  then  of- 
fered to  take  her  on  to  the  next  sta- 
tion and  send  her  back,  but  instead 
of  accepting  that  offer  she  volun- 
tarily left  the  train  and  suffered  no 
serious  inconvenience  therefrom,  she 
had  no  cause  of  action  against  the 
company.  Pence  v.  Louisville,  etc., 
R.  CO;,  64  SW  906.  23  KyL  1207. 
(2)  Where  a  passenger  got  on  a 
train  to  go  to  a  station  which  he 
knew  was  a  flag  station  at  which 
trains  stopped  only  on  being  signaled 
or  on  notice  by  passengers  to  the 
conductor,  and  he  failed  to  give  any 
notice  until  he  was  two  roues  past 
the  station,  when  the  conductor  gave 
him  his  choice  to  be  put  off  there  or 
be  carried  to  the  next  station,  four 
miles  further,  and  at  his  choice  he 
was  put  off  about  sundown  and 
walked  back,  by  reason  of  which  he 
suffered  ill  effects,  it  was  held  that 
the  company  was  not  liable.  Gulf, 
etc.,  R.  Co.  v.  Ryan,  4  Tex.  A.  Civ. 
Cas.   (   306.   18  SW  866. 

31.  Rock  Island,  etc.,  R.  Co.  v. 
Stevens,  84  Ark.  436,  105  SW  1032, 
108  SW  617.  16  LRANS  1132.  Com- 
pare Louisville,  etc..  R.  Co.  v.  Fuqua. 
187  Ala.  464,  65  S  396,  52  LRANS 
668  (holding  that,  in  the  absence  of  a 
carrier's  rule  binding  on  a  ticket  pas- 
senger requiring  him  to  notify  the 
conductor  of  his  destination  before 
arrival,  there  la  no  primary  obliga- 
tion to  give  such  notice,  the  ticket 
being  conclusive  notice  of  his  desti- 
nation, and  the  carrier  cannot  escape 
liability  for  carrying  him  beyond  be- 


cause of  the  conductor's  failure  to 
ascertain  his  destination,  even  though 
the  train  passed  such  destination  be- 
fore the  conductor  entered  the  car 
where   the   passenger  was). 

33.'  Matthews  v.  Charleston,  etc., 
R.  Co.,  38  S.  C.  429.  17  SB  226,  37 
AmSR  773. 

[a]  Custom. — A  passenger  cannot 
complain  of  a  railroad  company's  re- 
fusal to  put  her  off  at  a  flag  station 
short  of  the  destination  named  in 
her  ticket,  although  she  had  previ- 
ously been  permitted  to  get  on  and 
off  at  such  station,  where  there  is 
no  allegation  that  it  was  ever  the 
custom  of  the  compa'ny  so  to  accom- 
modate the  passengers.  Matthews 
v.  Charleston,  etc.,  R.  Co.,  38  S.  C. 
429,    17    SE   225,    37    AmSR    773. 

33.  Ind. — Pittsburgh,  etc.,  R  Co. 
v.  Nusum,  50  Ind.  141,  19  AmR  703: 
Columbus,  etc.,  R  Co.  v.  Powell,  40 
Ind.  87;  Sellers  v.  Cleveland,  etc.,  R 
Co..  40  Ind.  A.  319.  81  NE  1087. 

Mich. — Lake  Shore,  eta.R.  Co.  v. 
Pierce,  47  Mich.  277,  11  NW  157. 

Miss. — Wells  v.  Alabama  Great 
Southern  R.  Co.,  67  Miss.  24,  6  S  737. 

Pa. — Jagger  v.  People's  St.  R.  Co., 
180  Pa   436,  36  A   867,   38   LRA  786. 

Tex. — Hull  v.  East  Line,  etc..  R. 
Co.,  66  Tex.  619,  2  SW  831. 

See    generally   supra    I    1264. 

[a]  Season  for  rule. — "If  trains 
are  arranged  in  a  certain  way,  and 
their  time  fixed  with  regard  to  lim- 
ited stoppages  a  conductor  would 
never  be  safe,  if  he  were  bound  at 
his  peril  to  ascertain  from  any  mere 
stranger  the-  existence  of  an  agree- 
ment T>y  the  company  to  change  the 
arrangement  and  stop  at  an  unusual 
place/'  Lake  Shore,  etc.,  R.  Co.  v. 
Pierce,  47  Mich.  277,  282.  11  NW  157. 

[bl  Practioe  of  slacking  speed. — 
An  electric  railroad  company  Is  not 
bound  by  its  employees'  practice  of 
slacking  the  speed  of  a  car  to  enable 
a  particular  passenger  to  alight  at 
a  point  where  no  stop  is  ordinarily 
made.  Jagger  v.  People's  St.  R.  Co., 
180    Pa.    43C   36   A   867,   38    LRA   786. 

34.  Wells  v.  Alabama  Great 
Southern  R.  Co.,  67  Miss.  24,  6  S  737. 

35.  Western  R.  Co.  v.  Toung,  51 
Ga.  489;  Hull  v.  East  Line,  etc.,  R. 
Co.,  66  Tex.   619,  2   SW  831. 

[a]  If  the  conductor  agrees  to  put 
a  passenger  off  at  a  particular  place 
which  is  not  a  station  or  regular 
stopping  place,  It  will  be  the  duty  of 
the  conductor  to  stop  the  train  at 
that  place,  so  that  the  passenger  can 
get  off  in  safety,  although  the  pas- 
senger has  a  ticket  only  to  the  last 
station  passed  before  reaching  the 
place  at  which  he  was  to  be  put  off. 
Western  R  Co.  v.  Young.  51  Ga.  489. 
But  see  Sellers  v.  Cleveland,  etc.,  R. 
Co.,  40  Ind.  A.  319,  81  NE  1087  (hold- 
ing that  a  conductor  cannot,  by 
agreeing  with  a  passenger  to  convey 
him  to  a  particular  place  and  stop 
the  train  .  to  allow  him  to  alight 
there,  bind  the  carrier,  unless  such 
place  is  a  regular  station).  See  also 
supra   I    1264. 

36.  Central  of  Georgia  R  Co.  v. 
Carlisle,    2    Ala.    A    614.    66    S    737; 


Smith  v.  North  Carolina  R.  Co.,  147 
N.  C.  448,  61  SE  866,  17  LRANS  171. 
[a]  It  la  the  duty  of  a  carrier  te 
•Cora  passengers  reasonable  oppor- 
tunity to  alight  from  the  cars  and 
depart  from  the  train  yards  or  sta- 
tion grounds  in  safety,  and  the  duty 
is  not  performed  by  stopping  before 
the  train  reaches  the  usual  place  for 
debarkation,  nor  by  stopping  where 
there  are  cars  on  parallel  tracks  so 
close  together  that  by  the  projection 
of  the  cars  over  the  rails  passengers 
in  order  to  enter  or  alight  from 
trains    are    forced    into    a    crowded 

fassageway,  where  the  slightest  mo- 
ion  of  either  train  or  a  rush  of  the 
passengers  themselves  is  not  unlikely 
to  result  in  injury.  Smith  v.  North 
Carolina  R,  Co..  147  N.  C.  448,  61 
SE  266,  17  LRANS  179  and  note. 

Oar*  aa  to  safety  of  place  for 
alighting  generally  see  Infra  58  1340- 

37.  U.  S. — Eddy  v:  Wallace,  49 
Fed.  801,  1,  CCA  435  [app  dism  163 
U.  S.  685  niem,  16  SCt  1200  mem.  41 
L.  ed.  812  mem], 

Ala. — Louisville,  etc,  R.  CO.  v. 
Johnston,   79   Ala.   436. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Brfggs,  87  Ark.  681,  lit  SW  644: 
St  Louis,  etc.,  R  Co.  v.  Cantrell.  it 
Ark.  519,  40  AmR  105. 

Ind. — New  York,  etc.,  R.  Co.  v. 
Doane.  116  Ind.  435,  17  NE  913,  7 
AmSR  451,  1  LRA  167;  White  Water 
R.  Co.  v.  Butler,  112  Ind.  598.  14  NE 
599:  Columbus,  etc,  R.  Co.  v.  FarrelL 
31  Ind.  408. 

Md. — Topp  v.  United  R.,  etc,  Co, 
99   Md.   630,   69  A  52,   1  AnnCas  911 

Minn. — Stewart  v.  St.  Paul  City  R 
Co..  78  Minn.  110,  80  NW  856. 

Miss. — Memphis,  etc,  R.  Co.  v. 
Whitfield,  44  Miss.  466.  7  AmR  «9» 
and  note. 

Mo. — Adams  v.  Missouri  Pac  R 
Co..  100  Mo.  555,  12  SW  637,  13  SW  509. 

N.  C. — Smith  v.  North  Carolina  R. 
Co.,  147  N.  C.  448,  61  SE  266,  17  LRA 
NS   179. 

Okl. — Ft  Smith,  etc,  R.  Co.  v. 
Ford.  34  Okl.  675,  126  P  746.  41  LRA 
NS  745. 

Tenn. — Kinney  v.  Yaxoo,  etc.,  R. 
Co.,  116  Tenn.  450,  92  SW  1116. 

Wis. — Delamatyr  v.  Milwaukee, 
etc.,  R.  Co..  24  Wis.  678. 

Eng. — Whittaker  v.  Manchester, 
etc..  R.  Co.,  L.  R.  6  C.  P.  464  note  3; 
Cockle  v.  London,  etc  R.  Co.,  L  R. 
5  C.  P.  457;  Praeger  v.  Bristol,  etc. 
R.  Co..  24  L.  T.  Rep.  N.  S.  105. 

Man.— Guay  v.  Canadian  Northern 
R.   Co.,  15   Man.   276. 

[aj  If  the  trains  arc  accustomed 
to  stop  at  the  platform  at  which  a 
passenger  desires  to  alight  although 
It  is  neither  constructed  nor  owned 
bf  the  company,  an  implied  cos- 
tract  that  passengers  mav  stop 
there  may  be  raised.  Louisville,  etc, 
R.  Co.  v.  Johnston,  79  Ala  436. 


Md. — Topp  v.  United  R,'etc. 

I   Md.   6S       " 

912  and  note. 


Co.,   99   Md. 


59  A   52.   1  AnnCu 


Mich. — Cartwright  v.  Chicago,  etc, 
R.  Co..  62  Mich.  606.  18  NW  2I«.  M 
AmR  274  and  note. 


For  later  cases,  developments  and  changes  in'the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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carrier  is  unable  to  stop  its  trains  at  the  station." 
The  carriers  may,  however,  determine  what  part  of 
its  train  shall  be  nearest  the  station  when  it  stops.40 

A  freight  train  carrying  passengers  should  stop 
its  caboose  reasonably  near  the  platform,  regard 
being  had  to  the  surrounding  situation  and  location/1 
In  such  cases  a  usage  is  not  improper  of  stopping 
the  ear  carrying  passengers  at  some  distance  from 
the' station  platform,  provided  a  reasonable  oppor- 
tunity to  alight  is  afforded;4*  but  in  the  absence  of 
any  rule,  regulation,  or  custom  to  that  effect,  it  is 
the  duty  of  the  carrier  to  transport  such  a  passen- 
ger to  the  place  where  its  passengers  are  usually 
received  and  discharged  from  regular  passenger 
trains.4* 

Doty  to  back  or  forward  trains.  Where  a  train 
is  stopped  near  a  station,  or  is  so  stopped  that  the 
passenger  cars  are  not  alongside  the  platform,  it  is 
ordinarily  the  duty  of  the  conductor,  if  requested  by 
any  passenger,  to  move  the  train  backward  or  for- 
ward, as  desired,  to  enable  the  passengers  to  alight 
on  the  platform,44  although  there  is  authority  to 
the  contrary.4"  But,  if  a  passenger  who  has  been 
carried  past  his  station  has  notice  of  the  nature  of 


the  place  where  he  is  asked  to  get  off,  which,  to  his 
knowledge,  is  dangerous,  his  failure  to  object  to 
alighting  there  will  amount  to  a  waiver  of  his  right 
to  be  carried  back.48  If,  however,  he  is  not  aware 
of  the  fact  that  he  is  carried  beyond  his  station,  his 
failure  to  demand  that  he  be  taken  back  is  not  a 
waiver  of  his  right,  and  does  not  discharge  the  com- 
pany's  obligation  to  put  him  off  at  the  proper 
place.47  Where  it  is  necessary  to  carry  a  passenger 
beyond  his  station,  it  is  the  duty  of  the  carrier  to 
notify  him  of  its  purpose  as  to  returning  to  the  sta- 
tion, and,  if  it  fails  so  to  do,  it  is  negligent,  and 
liable  to  the  passenger  for  any  damage  caused 
thereby.48 

[{.  1270]  7.  Penalty  for  Failure  to  Stop  at  Sta- 
tion. Statutes  varying  somewhat  in  phraseology 
have  been  enacted  in  a  number  of  states  which  pro- 
vide a  penalty  for  the  failure  or  refusal  of  railroad 
companies  to  stop  their  trains  at  certain  stations,49 
and  such  statutes  have  been  held  constitutional  as  a 
valid  exercise  of  the  police  power  of  the  state;80 
and,  where  the  federal  government  has  not  taken 
any  affirmative  action  on  the  subject,  under  its 
power  to  regulate  interstate  commerce,  such  a  stat- 


Mo. — Rawllngs  v.  Wabash  R.  Co., 
9T  Mo.  A.  615,  71  8W  534;  Warden 
r.  Missouri  Pac.  R.  Co.,  86  Mo.  A. 
Ml. 

N.  T, — Flanagan  v.  New  York,  etc., 
R.  Co..  6  SJlv.  Sup.  4»6,  g  NTS  744 
[aflf  1*5  N.  Y.   773,   17   NE  4091. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  S70,  68  SB  S,  122  AmSR 
574. 

Tenn. — Kinney  ▼.  Yasoo,  etc,  R. 
Co..  116  Tenn.  460,  92  SW  1116. 

Tex. — Texas,  etc.,  R.  Co.  v.  Pol- 
lard, 2  Tex.  A.  Civ.  Cas.  |  481. 

Eng. — Robson  v.  North  Eastern  R. 
Co.,    2    Q.    B.    I>.    66     [aft    L.    R.    10 

§.  B.  2711;  Rose  v.  North  Eastern  R. 
o.,  2  Ex.  D.  248  [rev  24  L.  T. 
Rep.  N.  S.  7611;  GUI  v.  Great  Eastern 
R.  Co.,  26  L.  T.  Rep.  N.  S.  945. 

UaUllty  for  personal  injuries 
caused  by  negligence  In  regard  to 
passengers  alighting  from  car  see 
infra  »«  1340-1.345,  1360. 

39.  Freeman  v.  Detroit,  etc.,  R. 
Co.,  65  Mich.  577,  32  NW  833;  Cor- 
mack  v.  New  York,  etc,  R.  Co.,  196 
N.  Y.  442,  90  NE  56,  24  LRANS 
1209,  17  AnnCas  949;  Compton  v. 
Long  Island  R.  Co.,  1  NYSt  554; 
Fitzgerald  v.  Midland  R.  Co.,  34  L.  T. 
Rep.  N.  S.  771. 

[a]  Snowstorm^— Where  snow  fell 
In  defendant's  railroad  yards  to  level 
depth  of  almost  a  foot,  and  was 
blown  by  an  unusually  high  wind 
into  drifts  three  to  five  feet  high, 
which  became  packed  around  the 
switch  points  so  that  they  could  not 
be  operated,  and  defendant,  although 
it  worked  a  large  number  of  extra 
men  in  the  yards  throughout  the 
night,  was  unable  to  clean  out  the 
switches  bo  as  to  permit  trains  to 
move,  and  the  train  on  which  a  pas- 
senger arrived  was  stalled  some  six 
hundred  feet  or  more  from  the  sta- 
tion, and  the  tracks  and  yards  were 
in  perfect  condition  and  capable  of 
being  used  if  not  obstructed  hy 
snow  and  Ice,  the  obstruction  by  the 
snowstorm  was  an  "act  of  God,"  so 
as  to  relieve  defendant  from  liability 
to  the  passenger  for  nondelivery. 
Connack  v.  New  York,  etc.,  R.  Co., 
196  N.  Y.  442,  90  NE  66,  24  LRANS 
1209.  17  AnnCas  949. 

40.  Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462,  466,  77 
SE   402. 

"The  carrier  may  make  reasonable 
regulations  as  to  the  running  of  Its 
trains,  and  may  determine  the  part 
of  the  train  to  be  nearest  the  sta- 
tion at  stops,  having  a  due  regard 
for  the  convenience  of  the  traveling 
public,  and  providing  reasonably  safe 
walkways  from  the  place  of  egress 
to  the  station,  and  It  would  seriously 
interfere  with  the  operation  of  trains. 


the  maintenance  of  schedules,  and 
the  right  of  passengers  to  be  trans- 
ported without  unnecessary  delay,  to 
Impose  the  duty  of  stopping  each  car 
so  that  all  passengers,  could  alight 
nearest  to  the  station."  Anderson  v. 
Atlantic  Coast  Line  R.  Co.,  supra. 

41.  St.  Louis,  etc,  R.  Co.  v.  Neal, 
66  Ark.  643,  61  SW  1660;  Chicago, 
etc.,  R.  Co.  v.  Stonecipher,  90  111.  A. 
511;  New  York,  etc.,  R.  Co.  v.  Doane, 
115  Ind.  435,  17  NE  913,  7  AmSR 
451,  1  LRA  167;  Hays  V.  Wabash  R. 
Co..  51  Mo.  A.  488. 

Duty  to  passenger  boarding'  freight 
train  see  supra  9  1233. 

4fl.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Neal,   66   Ark.  648,  61 -SW  1060. 

Ga. — Southern  R.  Co.  v.  Howard. 
Ill  Ga.   842.   86  SE  213. 

111. — Cleveland,  etc.,  R.  Co.  v.  Max- 
well, 59  111.  A.  678. 

Ind. — New  York,  etc,  R.  Co,  v. 
Doane,  116  Ind.  436,  17  NB  913.  7 
AmSR  461,  1  LRA  167. 

Wis. — Hemmlngway  v.  Chicago, 
ptc,  R.  Co.,  67  Wis.  668,  31  NW 
268. 

[a]  Onstomary  place  other  than 
platform. — Where  a  freight  train  is 
accustomed  to  discharge  Its  passen- 
gers at  some  place  other  than  the 
platform,  or  where  it  is  Impracticable 
for  either  its  caboose  or  other  car 
In  which  its  passengers  are  carried, 
to  reach  the  platform  the  carrier 
may  require  passengers  to  leave  its 
train  at  some  other  appropriate  and 
convenient  place  not  connected  with 
the  platform,  and  in  such  an  event 
passengers  are  entitled  to  receive 
such  care  and  attention  as  are  neces- 
sary to  enable  them  properly  to 
reach  the  station,  and  this  is  espec- 
ially so  where  the  place  at  which 
they  are  discharged  is  either  in- 
appropriate or  inconvenient.  New 
York,  etc.,  R.  Co.  v.  Doane,  115.  Ind. 
435,  17  NE  913,  7  AmSR  45%  1  LRA 
157. 

fb]  Passenger  station. — One  who 
takes  passage  on  a  freight  train  to 
a  designated  city  Is  entitled  to  car- 
riage thereon  only  to  the  point  or 
place  in  such  city  or  its  suburbs  at 
which  the  run  of  such  train,  on  its 
usual  and  regular  schedule  is  termi- 
nated, and  cannot  demand  the  right 
to  be  transported  thereon  to  a  sta- 
tion to  which  only  passenger  trains 
of  the  company  are  carried.  Southern 
R.  Co.  v.  Howard,  111  Ga.  842,  86  SE 
213. 

43.  Adams  v.  Missouri  Pac.  R.  Co., 
100  Mo.  655,  12  SW  637,  13  SW 
609. 

44.  New  York,  etc.,  R.  Co.  v. 
Doane,  116  Ind.  436,  17  NE  913,  7 
AmSR  451,  1  LRA  157;  Evansville, 
etc.,   R.   Co.   v.   Duncan,   28   Ind.   441, 


92  AmD  322;  Jeffersonville  R.  Co.  v. 
Hendricks,  26  Ind.  223;  Pennsylvania 
R.  Co.  v.  Aspell,  23  Pa.  147,  62  AmD 
823;  Freeman  v.  Puckett,  56  Tex.  Civ. 
A.  126,  120  SW  514;  Foy  v.  London, 
etc.,  R.  Co.,  18  C.  B.  N.  S.  225,  114 
ECL  226,   144  Reprint  429. 

[a]  Declination  by  passenger  of 
oarer  to  back*— Where  the  conductor 
proposed  backing  to  the  platform, 
but  the  passenger  declined,  and 
stated  that  she  preferred  getting  oft 
at  the  place  where  the  train  then 
was,  and  she  was  assisted  from  the 
train,  and  while  alighting  was  in- 
jured, by  so  doing,  the  passenger 
changed  the  character  and  extent  of 
the  obligation  on  the  carrier,  and 
It  was  proper  to  instruct  the  Jury 
that  they  should  find  for  defendant, 
"If  you  believe  from  the  evidence  that 
after  having  carried  plaintiff  past  the 
platform,  the  conductor  stopped  the 
train  and  offered  to  carry  her  back  to 
the  platform  and  that  plaintiff  there- 
upon requested  to  be  allowed  to  get 
off  where  she  did  get  off,  -and  that  the 
conductor  used  ordinary  care  in  as- 
sisting her  to  get  off."  Conwlll  v. 
Gulf,  etc,  R.  Co.,  85  Tex.  96,  99,  19 
SW  1017. 

46.  Yasoo,  etc,  R.  Co.  v.  Hardle, 
100  Miss.  132,  55  S  42.  967.  84  LRANS 
740.  742,  AnnCasl914A  323. 

[a]  Xfo  duty  to  back. — A  carrier 
having  carried  a  passenger  beyond 
her  destination  Is  under  no  duty  to 
back  the  train  to  her  destination,  at 
her  demand,  especially  in  view  of 
Code  (1916)  I  4047,  requiring  a  rail- 
road company,  when  backing  a  train 
of  cars  along  a  passenger  depot, 
to  be  preceded  by  a  servant  not  ex- 
ceeding forty  nor  under  twenty  feet 
In  advance  of  it,  thereby  recognising 
the  danger  of  backing  the  train. 
Yasoo,  etc.,  R.  Co.  v.  Hardie,  100 
Miss.  132,  65  S  42,  967,  84  LRANS 
740.  742  AnnCasl914A  323  rdist 
Memphis,  etc,  R.  Co.  v.  Whitfield,  44 
Miss.  466,  7  AmR  699]. 

48.  Winkler  v.  St  Louis,  etc.,  R. 
Co.,  21  Mo.  A.  99;  Gulf,  etc.,  R.  Co. 
v.  Head,  4  Tex.  A.  Civ.  Cas.  S  209, 
16  SW  604;  Lewis  v.  London,  etc, 
R.  Co.,  L.  R.  9  Q.  B.  66. 

47.  Winkler  v.  St.  Louis,  etc,  R. 
Co.,  21  Mo.  A.  99. 

48.  Natches,  etc.,  R  Co.  v.  Lam- 
bert, 99  Miss.  310,  64  S  836,  37 
LRANS  264  and  note. 

48.  See  statutory  provisions.  And 
see  Lake  Shore,  etc.,  R.  Co.  v.  Ohio, 
173  U.  S.  28B,  19  SCt  465,  43  L.  ed. 
702;  Davidson  v.  State,  4  Tex.  A.  646, 
.30  AmR  166. 

60.  Lake  Shore,  etc,  R.  Co.  v. 
State,  173  U.  8.  285,  19  SCt  465,  43 
L.  ed.  702.  gitized  by  VjCTOgTC 
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ute  applies  to  an  interstate  railroad.51  These  stat- 
utes are  to  be  strictly  construed,  and,  to  warrant 
the  imposition  of  the  punishment  provided,  the  proof 
must  bring  the. company  accused  of  its  violation 
clearly  within  the  provisions  of  the  law;  courts 
have  no  power  to  extend  such  enactments  to  cases 
not  clearly  within  their  terms;52  nor  can  usage  or 
custom  be  held  to  extend  the  terms  of  these  stat- 
utes.53 Hence  it  has  been  held  that  such  a  pro- 
vision does  not  apply  to  flag  stations,  but  only  to 
regularly  advertised  stopping  places.54  Where  the 
carrier  has  a  just  or  legal  excuse  for  refusing  to 
stop,  such  as  weather  conditions  making  it  danger- 
ous so  to  do,  it  may  constitute  a  good  defense  to 
an  action  for  the  penalty;55  but  this  does  not  apply 
to  causes  for  the  refusal  for  which  the  carrier  alone 
is  responsible.58  If  the  right  to  the  penalty  is  given 
only  to  one  who  has  paid  the  regular  fare,  one  who 
has  purchased  a  ticket  at  a  reduced  rate  cannot 
recover  the  penalty  for  failure  to  discharge  him  at 
his  destination.87 

At  junction  point.  A  statute  which  requires  rail- 
road companies  to  stop  all  trains  carrying  passen- 
gers at  the  junctions  of  other  railroads  to  allow  the 
transfer  of  passengers,  personal  baggage,  etc.,  from 
the  trains  of  the  intersecting  roads  does  not  require 


such  roads  to  stop  all  trains  at  each  intersection, 
whether  or  not  there  are  any  persons,  baggage,  etc, 
from  the  intersecting  road  to  be  transferred;  but, 
in  order  to  establish  a  case  under  this  statute,  it  is 
necessary  to  prove  that,  on  a  day  specified,  the  rail- 
road company  failed  to  stop  a  train  at  a  junction 
point  when  there  was  a  passenger  or  baggage  from 
the  connecting  railroad  to  be  transferred  and  car- 
ried on  the  train  not  stopping.58  % 

County  seats.  In  some  jurisdictions  there  are 
statutes  which  provide  that  all  regular  passenger 
trains  run  by  any  common  carrier  operating  a  rail- 
road shall  stop  a  sufficient  time  at  all  county  seats 
within  the  state  to  take  on  and  discharge  passengers 
from  such  trains  with  safety.™  Some  of  such  stat- 
utes have  been  held  unconstitutional  as  being  an 
interference  with  interstate  commerce.*0 

[»  1271]  I.  Doty  to  Announce  or  Give  Notice  of 
Arrival  at  Station — 1.  In  General.  A  railroad  com- 
pany carrying  passengers,  in  order  to  afford  them 
opportunity  to  leave  the  train  at  their  places  of 
destination,  is  bound  to  give  notice  to  such  passen- 
gers by  having  the  names  of  the  different  stations 
announced  as  the  train  approaches  or  arrives 
thereat,81  and  then  to  stop  the  train  for  a  sufficient 
length  of  time  for  the  passengers  to  get  off  with 


61.  Lake  Shore,  etc.,  R,  Co.  v. 
State,  173  U.  S.  286.  19  SCt  466, 
43  L.  ed.  702.  See  also  Commerce 
[7  Cyc  447]. 

68.  Lake  Erie,  etc.,  It.  Co.  v.  Peo., 
42  111.  A.  387  [quot  with  appr  Roun- 
tree  v.  Atlantic  Coast  Line  R.  Co.,  73 
S.  C.  268,  271,  63  SB  424];  State  v. 
St.  Louis,  etc.,  R  Co.,  106  Mo.  A 
207.  79   SW  714. 

63.  Lake  Erie,  etc.,  R.  Co.  v.  Peo., 
42  III.  A.  387. 

-  64.  Lake  Erie,  etc.,  R.  Co.  v.  Peo., 
42  111.  A.  387;  Rountree  v.  Atlantic 
Coast  Line  R.  Co.,  73  S.  C.  268,  63 
SE  424;  Mllhous  v.  Southern  R.  Co., 
72  S.  C.  442.  62  SE  41.  110  AmSR 
620   (Civ.  Code  [1902]  §  2134). 

[a]  Illinois  statute. — Under  Rev. 
St.  c  114  i  88.  providing  that  pas- 
senger trains  shall  stop  at -each  sta- 
tion advertised  for  receiving-  and  dis- 
charging passengers,  a  sufficient 
length  of  time  to  receive  and  let  off 
passengers  In  safety,  and  at  all 
county  seats,  the  company  has  been 
held  not  liable  for  falling  to  stop  at 
a  place  not  a  county  seat,  unless 
such  place  Is  advertised  as  a  sta- 
tion for  receiving  and  discharging 
passengers.  Lake  Erie,  etc.,  R.  Co. 
v.  Peo.,  42  111.  A.  387. 

66.  Reed  v.  Duluth,  etc.,  R.  Co., 
100  Mich.  607.  69  NW  144. 

[a]  Thus  it  Is  a  sufficient  excuse 
for  not  stopping  that  weather  con- 
ditions were  such  that  a  stop  at  the 
place  of  destination  might  have  re- 
sulted In  the  stalling  of  the  train, 
and  that  the  only  other  place  near 
the  station  at  which  they  could  have 
stopped  without  danger  of  stalling 
was  on  a  bridge  and  elevated  track 
at  which  It  "was  dangerous  for  pas- 
sengers to  alight,  especially  when  In 
a  drunken  condition  as  plaintiff  was. 
Reed  v.  Duluth,  etc.,  R.  Co.,  100  Mich. 
607,  69  NW  144. 

68.  Hoyt  v.  Cleveland,  etc.,  R  Co., 
112  Mich.  638,  71  NW  172. 

[a]  Crowded  train  and  platform. — 
It  is  no  excuse  that  the  train  was 
so  full,  and  that  there  were  so  many 
people  at  the  station  of  plaintiff's 
destination  waiting  for  the  train,  that 
the  carrier  determined  it  was  unsafe 
to  stop.  Hoyt  v.  Cleveland,  etc,  R. 
Co.,  112  Mich.   638.  71   NW  172. 

67.  Miley  v.  Northern  Pac  R.  Co., 
41  Mont.   51.  108  P  5. 

68.  State  v.  St  Louis  R.  Co.,  106 
Mo.  A.   207.   79   SW  714. 

[a]  Bvldenoe. — Testimony  that 
witness  was  required  to  leave  a  lim- 
ited train  on  defendant's  road  before 


reaching  his  destination,  which  was 
a  Junction  point,  and  to  take  a  local 
train  that  stopped  at  his  destination, 
Is  immaterial,  in  an  action  to  re- 
cover the  penalty  prescribed  by  Rev. 
St.  (1899)  |  1076,  for  failure  of  a 
railroad  to  stop  trains  at  junctions. 
State  v.  St.  Louis,  etc.,  R.  Co.,  106 
Mo.  A.  207,  79  SW  714. 

68.  Gladson  v.  Minnesota,  166  U. 
S.  427.  17  SCt  627,  41  L.  ed.  1064 
[all  67  Minn.  885.  69  NW  487,  24 
LRA  602];  Illinois  Cent  R.  Co.  v. 
Peo.,  143  111.  434,  83  NE  173,  19 
LRA  119:  Pee.  v.  Louisville,  etc.,  R. 
Co..  120  111.  48,  10  NE  657;  Chicago, 
etc.,  R.  Co.  v.  Peo.,  106  111.   667. 

60.     See  Commerce  [7  Cyc  447]. 

81.  Ala. — Central  of  Georgia  R. 
Co.  v.  Carlisle,  2  Ala.  A.  614,  66  S 
737. 

Ga. — Seaboard  Alr-Llne  R.  Co.  v. 
Ralney,  122  Ga.  307,  50  SE  88.  106 
AmSR  134,  2  AnnCas  675  and  note; 
Southern  R.  Co.  v.  Hobbs,  118  Ga. 
227,  45  SE  23.  63  LRA  68;  Southern 
R.  Co.  v.  O'Bryan,  116  Ga,  669,  42 
SE  42. 

111. — Chicago,  etc.,  R.  Co.  v.  Meyer, 
127  111.  A.  314. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Cook,  12  Ind.  A.  109,  38  NE  1104. 

Ky. — Dawson  v.  Louisville,  etc., 
R.  Co.,  4  Kyi,  801. 

La. — Lehman  v.  Louisiana  Western 
R.  Co.,  87  La.  Ann.  706. 

Miss. — Dorrah  v.  Illinois  Cent.  R. 
Co..  65  Miss.  14,  3  S  36,  7  AmSR 
629;  Louisville,  etc.,  R.  Co.  v.  Mask, 
64  Miss.  738.  2  S  360;  Chicago,  etc.. 
R.  Co.  v.  Scurr,  59  Miss.  456,  42 
AmR  373;  New  Orleans,  etc,  R.  Co. 
v.  Statham,  42  Miss.  607,  97  AmD 
478;  Southern  R.  Co.  v.  Kendrtck.  40 
Miss.  374.  90  AmD  332. 

Mo. — Stevens  v.  Kansas  City  El. 
R.  Co.,  126  Mo.  A.   619,   105  SW  26. 

N.  T. — Dickens  v.  New  York  Cent. 
R.  Co.,  1  Abb.  Dec.  504. 

Okl. — St  Louis,  etc.,  R.  Co.  v.  Lee. 
37  Okl.  545,  132  P  1072,  46  LRANS 
357;  Atchison,  etc,  R.  Co.  v.  Cal- 
houn, 18  Okl.  76,  89  P  207,  11  Ann 
Cas  981  (rev  on  other  grounds  213 
U.  S.  1,  29  SCt  321.  63  L.  ed.  671]. 

Pa. — Brooks  v.  Philadelphia,  etc., 
R.  Co.,  218  Pa.  1,  66  A  872. 

S.  C. — Wilson  v.  Southern  R.  Co., 
93  S.  C.  17,  76  SE  1014. 

Tex. — Panning  v.  St.  Louis  South- 
western R.  Co.,  38  Tex.  Civ.  A.  613, 
86  SW  354;  Houston,  etc..  R.  Co.  v. 
Cohn,  22  Tex.  Civ.  A.  11,  63  SW  698. 

Wis. — Imhoff  v.  Chicago,  etc.,  R. 
Co.,  20  Wis.   344. 


"It  Is  well  settled  that  It  Is  the 
duty  of  a  railroad  company,  carrying 
passengers,  In  order  to  afford  a  pas- 
senger an  opportunity  to  leave  the 
train  at  the  station  of  his  destina- 
tion, to  have  the  name  of  such  sta- 
tion announced  upon  the  arrival  of 
the  train,  and  then  to  stop  the  train 
for  a  sufficient  length  of  time  for 
him  to  alight  with  safety."  Sea- 
board Air-Line  R  Co.  v.  Ralney,  123 
Ga.  307,  308,  50  SE  88.  106  AmSE 
134,  2  AnnCas  675  and  note. 

"As  a  rule  .  .  .  it  is  the  duty 
of  railway  companies  to  establish 
needful  and  proper  rules  and  regu- 
lations for  announcing  the  stations 
along  their  lines  of  railway."  Mis- 
souri, etc.,  R.  Co.  v.  Kendrick,  (Tex. 
Civ.  A)   32  SW  42,  43. 

[a]  Seasonably  sufficient  notice 
of  a  train's  arrival  at  particular  sta- 
tions must  be  given.  Gulf,  etc,  R. 
Co.  v.  Bagby,  (Tex.  Civ.  A)  116  SW 
858. 

[b]  Ticket  aa  notice  to  conductor. 
— When  the  conductor  of  a  train 
takes  up  the  ticket  of  a  passenger, 
he  Is  required  to  take  notice  of  his 
destination,  and  It  Is  the  imperative 
duty  of  the  conductor  to  Inform  the 
passenger  by  calling  the  name  of 
the  station,  or  otherwise,  on  the  ar- 
rival of  the  train  at  that  place,  and 
the  passenger  has  the  right  to  as- 
sume that  this  duty  will  be  per- 
formed in  the  proper  manner.  Louis- 
ville, etc.,  R.  CO.  v.  Cook,  12  Ind.  A 
109.  38  NE  1104. 

[c]  Kelianoe  on  conductor's  an- 
nouncements—A  passenger  has  a 
right  to  rely  on  the  conductor's 
knowledge  of  the  location  of  stations 
and  on  his  announpement  that  a 
given  station  has  been  reached, 
where  the  passenger  does  not  know 
the  contrary.  Tennessee  Cent  R 
Co.  v.  Brasher,  97  SW  349.  29  KyL 
1277. 

[d]  Where  a  passenger  on  an 
elevated  street  railroad  informs  the 
conductor  of  her  destination,  it  be- 
ing a  regular  stop,  it  is  his  duty 
to  call  such  destination  or  otherwise 
notify  her.  Stevens  v.  Kansas  City 
El.  R.  Co.,  126  Mo.  A.  619,  105  SW 
26. 

[e]  Mother  and.  child. — Where  » 
mother  carrying  a  child  about  nine 
months  old  became  a  passenger  and 
notified  the  agent  collecting  the  fare 
from  her  that  she  desired  to  get  off 
at  a  station,  and  that  she  had  never 
been  there,  the  carrier  owed  the 
child   the  duty   to   give   the  mother 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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safety;**  and  in  some  jurisdictions  this  duty  is  re- 
quired by  statute.**  But  a  failure  to  comply  with 
this  duty  is  immaterial  where  the  passenger  is  in 
no  way  misled  thereby,*4  as  where  he  knows  that 
be  has  reached  the  station  of  his  destination;85  and 
it  has  been  held  that,  in  the  absence  of  a  custom  or 
statute  requiring  such  announcement,  the  carrier  is 
not  negligent,  as  a  matter  of  law,  in  failing  to  make 
it.**  Misinformation,  or  failure  to  call  the  name  of 
the  station  due  to  the  fault  of  an  employee  within 
the  scope  of  his  authority,  will  render  the  carrier  lia- 
ble for  injuries  resulting  therefrom,87  as  where  the 
carrier  negligently  announces  as  the  station  to  which 
the  passenger  is  destined  another  and  different  sta- 
tion, and  through  no  fault  of  the  passenger  he  is 
thereby  misled  and  induced  to  alight  at  a  wrong 
station,*8  and  it  is  no  excuse,  in  such  a  case,  that 
the  mistake  in  the  announcement  was  made  hon- 
estly."8 

Intermediate  stations.  As  a  general  rule,  where 
the  conductor  of  a  train  knows  the  station  at  which 
a  passenger  intends  to  alight,  it  is  not  his  duty  as 
to  such  passenger  to  call  out  the  names  of  inter- 
mediate stations,70  although  it  is  within  the  scope 
of  the  authority  of  the  conductor  to  announce  to  a 
passenger,  at  his  request,  the  name  of  the  station  at 
which  the  train  is  then  stopped,  to  state  to  him  the 


length  of  time  the  train  will  remain  there,  and  to 
hold  the  train,  in  accordance  with  the  answer,  for 
the  time  so  designated.71 

[y  1272]  2.  Sufficiency  of  Announcement  or  No- 
tice. Except  where  extraordinary  circumstances, 
such  as  the  conditions  of  age,  sex,  or  physical  in- 
firmity, bring  it  within  the  scope  of  the  conductor's 
duty  toward  a  passenger  to  give  him  personal  notice 
that  his  particular  station  has  been  reached,72  a  gen- 
eral announcement  or  notice  to  the  passengers  on 
the  train,  given  a  reasonable  time  before  they  are 
to  get  off,  for  the  purpose  of  enabling  them  to  alight 
at  the  proper  station,  is  all  that  is  required,  personal 
notice  to  each  passenger  of  the  station  where  he  is 
to  alight  not  being  necessary,78  and  any  promise  to 
give  special  notice  will  be  deemed  beyond  the  au- 
thority of  the  conductor, or  other  agent,  and  not 
binding  on  the  carrier.74  The  carrier 'need  not  in- 
sure that  a  passenger  will  hear  such  an  announce- 
ment ;"  but  this  duty  is  ordinarily  performed  when 
the  name  of  the  station  is  announced  so  clearly  and 
distinctly  in  each  car  that  persons  therein  having 
ordinary  hearing  and  paying  ordinary  attention  will 
hear  it,78  and  in  the  absence  of  knowledge  of  a 
passenger's  infirmity  the  carrier  is  not  responsible 
if  the  announcement  is  not  properly  heard  by  a  pas- 
senger who  is  deaf.77     The  announcement  of  the 


notice  that  the  train  had  stopped, 
or  was  about  to  stop,  at  her  destina- 
tion, either  by  calling  the  station 
distinctly,  or  by  personal  notice. 
Southern  R  Co.  v.  Herron,  12  Ala. 
A.   416.  68  S  651. 

68.  See  supra  i  1264;  Infra  IS 
1366-1368,  1366. 

63.  See  statutory  provisions.  And 
see  Chesapeake,  etc..  R.  Co.  v.  Robin- 
son.   135  Ky.  850,   123   SW   308. 

64.  Seaboard  Alr-Lilne  R.  Co.  v. 
Ralney.  122  Ga.  807.  60  SB  88,  106 
AmSR  134,  2  AnnCas  675  and  note; 
Southern  R.  Co.  v.  Hobbs,  118  Qa. 
227.  46  SB  23,  63  LRA  68;  Gulf,  eta, 
R.  Co.  v.  Bagby,  (Tex.  Civ.  A.)  127 
SW  254. 

[a]  Passenger  asleep/— The  fail- 
ure of  a  railroad  company  duly  to 
announce  to  passengers  the  arrival 
of  Its  train  at  a  regular  station  Is 
no  cause  of  action  against  it  to  a 
passenger  carried  beyond  the  station 
where  he  was  soundly  asleep  when 
the  train  arrived  and  departed,  al- 
though he  alleged  that  he  was  very 
easy  to  awake  and  the  announce- 
ment of  the  station  would  have 
aroused  him.  Seaboard  Air-Line  R. 
Co.  v.  Ralney,  122  Ga.  307/50  SE  88. 
106  AmSR  134,  2  AnnCas  676.  Duty 
to  awaken  sleeping  passenger  see 
infra  i  1273. 

65.  Gulf,  etc  R  Co.  v.  Bagby, 
(Tex.  Civ.  A.)  127  SW  254;  Missouri, 
etc.,  R.  Co.  v.  Miller,  20  Tex.  Civ.  A. 
570.  50  SW  T68. 

68.  Atlanta,  etc.,  R.  Co.  v.  Dlck- 
erson,  89  Ga.  466,  16  SE  534;  Mis- 
souri, etc..  R.  Co.  v.  Morgan,  49  Tex. 
Civ.  A.  212.  108  SW  724;  Houston, 
etc,  R.  Co.  v.  Goodyear,  28  Tex.  Civ. 
A.    206,  66  SW  862. 

[a]  xa  the  absence  of  a  custom 
to  give  signals  for  passengers  to  get 
off,  a  company  is  not  bound  to  give 
any  signal  for  such  purpose  after 
having  stopped  its  train  and  kept  it 
standing  by  the  station  a  sufficient 
time  to  allow  passengers  to  alight 
by  the  exercise  of  ordinary  and  rea- 
sonable diligence  on  their  part.  At- 
lanta, etc.,  R  Co.  v.  Dickenson,  89 
Ga.   465,  15  SE  534. 

67.  Ala. — Louisville,  etc.,  R  Co. 
v.  Myers,   (A.)  70  S  186. 

Ind. — Pennsylvania  Co.  v.  Hoag- 
land.  78  Ind.  203. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Jenkins,  16  KyL  239. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Mask,  64  Miss.  738,  2  S  360;  Carson 
v.  Leathers,  57  Miss.  660. 

S.  C. — Wilson  v.  Southern  R.  Co., 
»3  S.  C.  IT,  75  SE  1014. 


Tex. — Missouri,  etc,  R.  Co.  v. 
Dlckerson,  (Civ.  A)  153  SW  933: 
Missouri,  etc.,  R  Co.  v.  Redus,  55 
Tex.  Civ.  A.  205.  118  SW  208;  Texas, 
eta,  R  Co.  v.  Pollard,  2  Tex.  A.  Civ. 
Cas.  t  481. 

68.  St.-  LouIb,  etc.  R.  Co.  v. 
Henry.  (Okl.)  149  P  132;  Texas,  etc, 
R  Co.  v.  Richardson,  (Tex.  Civ.  A) 
143  SW  722. 

60.  Tennessee  Cent.  R  Co.  v. 
Brasher.  97  SW  349,  29  KyL  1277. 

70.  Louisville,  etc.,  R.  Co.  v.  My- 
ers, (Ala.  A.)  70  S  186;  Louisville, 
etc.,  R.  Co.  v.  Cook,  12  Ind.  A  109, 
38  NE  1104. 

71.  Missouri,  etc.,  R.  Co.  v.  Price, 
48  Tex.  Civ.  A.  210,  106  SW  700. 

73.  Southern  R  Co.  v.  Herron,  12 
Ala.  A.  415,  68  S  551;  Gllkerson  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C. 
426,  83  SE  592,  LRA1916C  664  and 
note,  AnnCasl916B  248  and  note; 
Chicago,  etc,  R  Co.  v.  Boyles,  11 
Tex.  Civ.  A  622,  33  SW  247;  Nelson 
v.  Chicago,  etc.,  R  Co.,  130  Wis.  214. 
109  NW  933. 

73.  Ala. — Central  of  Georgia  R. 
Co.  v.  Crane,  189  Ala  538.  66  S  604 
[rev  11  Ala.  A.  249,  66  S  866];  South- 
ern R  Co.  v.  Herron,  12  Ala.  A.  415, 
68  S  651. 

Ark. — St.  Louis,  etc,  R  Co.  v. 
Needham,  122  Ark.  684,  184  SW  47. 

Ky. — Louisville,  etc,  R  Co.  v. 
Johnson,  168  Ky.  361,  182  SW  214, 
LRA1916D    514. 

Okl. — St.  Louis,  etc.,  R.  Co..  v. 
Lilly.  163  P  810. 

Tex. — Texas  Midland  R  Co.  v. 
Terry,  27  Tex.  Civ.  A  841,  66  SW 
697:  St.  Louis  Southwestern  R.  Co. 
v.  Ricketts,  22  Tex.  Civ.  A  516,  54 
SW  1090:  Houston,  etc,  R.  Co.  v. 
Cohn,  22  Tex.  Civ.  A.  11,  53  SW  698: 
Missouri,  etc,  R  Co.  v.  Miller,  2d 
Tex.  Civ.  A.  670.  60  SW  168;  St. 
Louis,  etc.,  R  Co.  v.  McCullough, 
(Civ.  A.)  33  SW  285;  Chicago,  etc., 
R.  Co.  v.  Boyles,  11  Tex.  Civ.  A  522, 
83  SW  247. 

[a]  Blowing  station  signal  and 
announcing'  station  The  blowing  of 
a  station  signal  for  a  passenger's 
ticketed  station  and  the  announce- 
ment of  the  station  by  the  conductor 
and  the  train  porter  in  the  car  in 
which  he  is  riding  notifies  him  of 
his  destination  in  the  proper  and 
customary  way,  within  the  rule  that 
a  carriers   duty   in    this   respect   is 

fterformed  if  the  name  of  a  station 
s  so  announced  by  a  train  employee 
as  to  inform  the  passenger  thereof 
a  reasonable  time  before  he  Is  to 
get  off.     Central   of  Georgia  R  Co. 


v.  Crane,  11  Ala  A.  249,  65  S  866. 

[b]  The  calling  of  a  station  by 
the  employees  of  a  oarrlar  is  notice 
to  passengers  bound  for  that  station 
to  alight  when  the  train  stops  there. 
Houston,  etc.,  R.  Co.  v.  Dotson,  15 
Tex.  Civ.  A.  73,  38  SW  642. 

[c]  At  Junction. — An  adult  pas- 
senger apparently  of  ordinary  intelli- 
gence, and  in  full  possession  of  her 
senses,  is  bound  to  take  notice  of  her 
route  and  to  make  the  necessary 
change  of  cars,  and  the  carrier  is 
not  required  to  give  her  special  no- 
tice of  the  necessity  therefor;  so 
that  if  it  announces  the  arrival  at 
a  junction  where  it  is  necessary  to 
change  for  points  on  the  line  of  a 
connecting  carrier  it  is  not  liable 
for  carrying  the  passenger  beyond 
the  junction.  St.  Louis,  eta,  R.  Co. 
v.  Needham,  122  Ark.  684,  184  SW 
47;  St.  Louis,  etc.  R.  Co.  v.  Lilly. 
(Okl.)  153  P  810. 

[d]  Where  a  passenger  la  able  to 
move  about  In  an  ordinary  manner, 
although  suffering  from  Infirmities, 
the  carrier  Is  not  bound  to  notify 
him  specially  that  the  stop  has  been 
made  at  his  station,  although,  when 
he  presents  himself  to  alight  he  is 
entitled  to  aid.  Louisville,  etc.,  R. 
Co.  v.  Johnson,  168  Ky.  861,  182  SW 
214,  LRA1916D  614. 

7*.  Gage  v.  Illinois  Cent.  R  Co., 
75  Miss.  17,  21  S  657;  Chicago,  etc., 
R.  Co.  v.  Boyles,  11  Tex.  Civ.  A.  522, 
33  SW  247.  See  also  cases  supra 
note  73.  But  see  Louisville,  etc., 
R.  Co.  v.  Quick,  125  Ala.  653,  28  S 
14  (holding  that,  where,  in  an  action 
against  a  carrier  for  carrying  plain- 
tin*  beyond  her  destination,  the  evi- 
dence tended  to  show  that  the  con- 
ductor had  promised  to  Inform  her 
when  the  train  arrived  at  her  desti- 
nation, and  that  she  had  relied  on 
this  promise,  a  charge  that  if  this 
was  true  plaintiff  was  not  obliged 
to  listen  for,  or  to  depend  on,  the 
call  of  the  station  by  the  brakeman 
is  correct). 

76.  Chesapeake,  etc.,  R  Co.  v. 
Robinson,   135   Ky.   850,    123   SW  308. 

76.  Chesapeake,  etc.,  R.  Co.  v. 
Robinson,  136  Ky.  860,  123  SW  308; 
Laub  v.  Chicago,  etc.,  R.  Co.,  118  Mo. 
A.  488,  94  SW  650;  Missouri,  etc., 
R.  Co.  v.  Middleton,  (Tex.  Civ.  A.) 
172  SW  1114;  Texas,  etc..  R.  Co.  v. 
Richardson,  (Tex.  Civ.  A.)  143  SW 
722:  Texas  Midland  R.  Co.  v.  Terry. 
27  Tex.  Civ.  A.  341,  65  SW  697. 

77.  Texas  Midland  R.  Co.  v. 
Terry,  27  Tex.  Civ.  A.  341.  66  SW 
697.    ■     Digitized  by \5UUvK 
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station  need  not  be  made  by  the  conductor  person- 
ally ;n  it  is  sufficient  if  it  is  made  by  any  employee 
of  the  carrier.™  But  an  announcement  by  a  person 
not  an  employee  of  the  company  is  not  binding  on 
the  carrier.80 

[$  1273]  3.  Awakening  Passenger.  There  is  no 
duty  to  awaken  a  passenger  in  order  to  advise  him 
that  his  destination  is  reached  and  to  enable  him 
to  get  off  the  train,81  and  a  failure  to  comply  with 
a  promise  made  by  the  conductor  to  that  effect, 
-whereby  the  passenger  is  carried  beyond  his  station, 
will  impose  no  liability  on  the  company,81  although 
it  has  been  held  that  the  carrier  may  be  liable  for 
the  conductor's  failure  to  comply  with  his  promise 
to  awaken  and  to  assist  a  disabled  passenger,83  and 
this  has  been  held  to  apply  to  a  promise  to  awaken 
a  passenger  who  announced  that  he  was  very  tired 
and  probably  would  not  be  awake  when  he  reached 
his  destination  at  an  early  hour  in  the  morning.84 

Passenger  in  sleeping  car.  It  has  been  held  that 
it  is  the  duty  of  the  railroad  company  to  awaken 
seasonably  a  passenger  who  has  a  sleeping  car  ticket 


to  an  intermediate  point  on  its  line,  so  that  he  may 
safely  and  comfortably  prepare  to  make  the  change 
and  to  continue  his  journey  to  the  point  on  the  line 
called  for  by  his  passenger  ticket,88  although  there 
is  also  a  corresponding  duty  on  the  part  of  the 
sleeping  car  company. 

[J  1274]  J.  Duty  in  Connection  with  Aiigh*int 
of  Passenger.  In  the  absence  of  special  circum- 
stances the  carrier  performs  its  whole  duty  by  con- 
veying the  passenger  to  his  destination  and  giving 
him  notice  and  a  reasonable  opportunity  to  leave  the 
train;87  and  it  is  then  the  duty  of  the  passenger  to 
exercise  reasonable  care  in  regard  to  alighting  at 
the  proper  place  or  station,88  and  without  unneces- 
sary delay.  There  is  no  obligation  on  the  carrier 
in  an  ordinary  case  to  see  that  the  passenger  does 
in  fact  leave  the  train  at  his  proper  station,80  or  to 
furnish  him  assistance  in  doing  bo,91  unless  the  pas- 
senger becomes  ill  or  is  suffering  from  a  disability, 
to  the  knowledge  of  the  carrier,  making  assistance 
necessary,'  or  requiring  a  longer  delay,  in  which 
case  notice  of  such  fact  should  be  given  to  the  con- 


78.  Southern  R.  Co.  v.  O'Bryan, 
115  Ga.  659,  42  SE  42. 

7*.  Southern  R.  Co.  v.  O'Bryan. 
115  Ga.  659,  42  SE  42. 

80.  Columbus,  etc.,  R.  Co.  v.  Far- 
rell,  31  Ind.  408;  Louisville,  etc.,  R. 
Co.  v.  Cook,  12  Ind.  A.  109.  38  NE 
1104. 

[a]  A  oazrler  Is  not  bound  by  the 
statements  or  sets  of  passengers 
which  tend  to  mislead  another  pas- 
senger as  to  the  arrival  of  the  train 
at  his  destination.  Louisville,  etc., 
R.  Co.  v.  Cook.  12  Ind.  A.  109,  38  NB 
1104. 

81.  Ga. — Seaboard  Air-Line  R.  Co. 
v.  Ralney,  122  Ga.  307,  50  SB  88,  106 
AmSR   134,   2   AnnCas   675   and  note. 

Ind. — McClelland  v.  Louisville, 
etc.,  R.  Co..  94  Ind.  276. 

Mich. — Nichols  v.  Chicago,  etc.,  R. 
Co..  90  Mich.  203.  51   NW  364. 

Miss. — Wilson  v.  New  Orleans,  etc., 
R.  Co.,  68  Miss.  9,  8  S  380. 

Mo. — Atkinson  v.  Pacific  R.  Co.,  90 
Mo.  A.  489. 

Tex. — Texas  Pac.  R.  Co.  v.  James, 
82  Tex.  806,  18  SW  589,  15  LRA  347; 
Texas,  etc.,  R.  Co.  v.  Alexander,  (Civ. 
A.)   30  SW  1113. 

82.  Nunn  v.  Georgia  R.  Co..  71  Ga. 
710,  51  AmR  284;  Sevier  v.  Vicksburg, 
etc.,  R.  Co.,  61  Miss.  8,  48  AmR  74; 
St.  Louis  Southwestern  R.  Co.  v.  Mc- 
Cullough,  18  Tex.  Civ.  A.  634,  45  SW 
324;  Missouri,  etc.,  R.  Co.  v.  Ken- 
drick,   (Tex.  Civ.  A.)   82  SW  42. 

S3.  Welghtman  v.  Louisville,  etc., 
R.  Co.,  70  Miss.  663,  12  S  588,  35  Am 
SR  660,  19  LRA  671:  Nelson  v.  Chi- 
cago, etc.,  R.  Co.,  130  Wis.  214,  109 
NW  933.  But  see  Tillery  v.  Bond, 
38  Fed.  826  (where  plaintiff  who  was 
shown  to  be  a  morphine  eater  and 
subject  to  spells  of  drowsiness  claim- 
ed that  on  entering  a  train  she  in- 
formed the  conductor  that  she  was 
sick,  and  that  he  promised  to  let  her 
know  when  she  reached  her  destina- 
tion, but  that  he  failed  so  to  do,  and 
that  she  did  not  hear  the  station 
called,  and  her  attorney  who  was 
familiar  with  the  locality  testified 
that  he  got  off  at  the  station,  but 
did  not  hear  It  called,  but  the  train 
porter  testified  positively  that  the 
station  was  called  and  gave  reasons 
why  he  knew  it,  and  the  conductor 
denied  that  plaintiff  had  any  con- 
versation with  him  about  Informing 
her  of  her  station,  it  was  held  that 
the  evidence  was  not  sufficient  to 
warrant  a  recovery  against  the  com- 

Sany  for  carrying  plaintiff  beyond 
er  station), 
fa]  Paralytic — Where  one  who  had 
suffered  an  attack  of  paralysis  took 
defendant's  train  to  go  home  and  in- 
formed defendant's  servants  in 
charge  of  the  train  that  he  was  111 
and  on  his  way  home,  and  requested 
that  he  be  called  In  order  to  get  off 


at  his  destination,  but  he  did  not 
hear  the  call  for  such  place,  and  was 
carried  by,  as  a  matter  of  law  the 
carrier  was  under  the  duty  of  rea- 
sonable anticipation  of  Injury  from 
such  negligence.  Nelson  v.  Chicago, 
etc.,  R.  Co.,  130  Wis.  214,  109  NW 
933. 

84.  Gllkerson  v.  Atlantic  Coast 
Line  R.  Co..  99  S.  C.  426,  83  SO  692, 
LRA1915C  664.  AnnCasl916B  248. 

[a]  Beacons  for  rale*— "The  ques- 
tion Is  not  whether  it  is  the  duty, 
ordinarily,  of  a  conductor  to  awake 
a  sleeping  passenger,  but  whether  it 
is  his  duty  to  render  assistance  to  a 
passenger,  in  order  that  he  may 
alight  from  the  train  at  the  proper 
time,  when  his  physical  condition 
renders  such  assistance  necessary, 
and  the  conductor  has  knowledge  of 
such  fact.  Under  such  circum- 
stances, a  promise  on  the  part  of  the 
conductor  is  merely  Incidental  to  his 
duty  to  render  assistance  to  pas- 
sengers, in  getting  off  the  train  when 
he  has  notice  of  the  fact,  that  his 
aid  Is  needed.  This  Is  not  a  case  In 
which  the  passenger  was  attempting 
to  convert  an  ordinary  coach  into  a 
sleeping  apartment,  but  where  he 
was  afraid  he  would  be  overcome  by 
sleep,  involuntarily,  on  account  of  his 
physical  condition,  and,  therefore, 
sought  the  assistance  of  the  conduc- 
tor, in  order  that  he  might  be  in  a 
condition  to  make  the  necessary 
change  of  cars."  Gllkerson  v.  At- 
lantic Coast  Line  R.  Co.,  99  S.  C.  426, 
428,  83  SB  592,  LRA1915C  664,  Ann 
Casl914B   248. 

85.  Pullman  Co.  v.  Lutz,  154  Ala. 
517,  46  S  676,  129  AmSR  67.  14  LRA 
NS  907  and  note;  Airey  v.  Pullman 
Palace  Car  Co.,  60  La.  Ann.  648,  28 
S   512. 

88.     See  infra  {   1635. 

87.  Waldrop  v.  Nashville,  etc.,  R. 
Co..  183  Ala.  226,  62  S  769;  West 
Chicago  St.  R.  Co.  v.  Buckley,  102 
111.  A.  314  [aff  200  111.  280,  66  NE 
708 J;  Praaier  v.  New  York,  etc.,  R. 
Co.,  180  Mass.  427,  62  NE  731.  See 
also  supra  |  1263. 

[a]  A  street  oar  company  Is  bound 
to  afford  Its  passengers  a  safe  place 
to  alight;  It  has  the  right  to  select 
such  place,  and  if  it  does  so,  and 
affords  the  passenger  a  reasonable 
time  in  which  to  alight  at  the  end  of 
his  journey,  Its  duty  as  a  carrier  is 
at  an  end.  West  Chicago  St.  R.  Co. 
v.  Buckley,  102  111.  A.  314  C»«  200 
111.  260,   6fi  NE  708]. 

88.  St.  Louis  Southwestern  R.  Co. 
v.  Rlcketts,  22  Tex.  C'v.  A.  515,  54 
SW  1090. 

Carried  past  destination  by  reason 
of  passenger's  neglect  see  supra 
i    1266. 

Contributory  negUgCBoe  In  alight- 
ing generally  see  infra  I   1600. 


88.  Missouri,  etc..  R.  Co.  v.  Ken- 
drlck,   (Tex.  Civ.  A.)   32  SW  42. 

"It  is  the  duty  of  passengers  to  be 
ready  to  disembark  with  reasonable 
dispatch,  so  as  not  to  delay  the 
movement  of  trains,  or  unnecessarily 
Impede  travel  or  commerce."  Mis- 
souri, etc.,  R.  Co.  v.  Kendrick,  (Tex. 
Civ.  A.)   32  SW  42,  43. 

90.  111. — Chicago,  etc,  R.  Co.  t. 
Meyer,  127  111.  A.  314. 

Ind. — Louisville,  etc..  R.  Co.  t- 
Cook.   12   Ind.  A.   109,   38   NE   1104. 

Ky. — Cain  v.  Louisville,  etc.,  R  Co., 
84  SW  683.  17  KyL  201. 

Miss. — Gage  v.  Illinois  Cent.  R.  Co. 
75  Miss.    17,   21   S   867. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Stone-DeLane,  (Civ.  A.)  154 
SW  906. 

[a]  rirastratlons.— (1)  Where  a  girl 
fifteen  years  old,  a  passenger  on  a 
train,  voluntarily  leaves  it,  by  mis- 
take, at  a  station,  before  her  destina- 
tion is  reached,  there  is  no  duty  of 
the  conductor  to  discover  this  fact 
and  to  have  her  return  to  the  train. 
Cain  v.  Louisville,  etc..  R.  Co..  84 
SW  683,  27  KyL  201.  (2)  A  railroad 
company  is  not  liable  for  taking  a 
child  seven  years  old  beyond  nis 
station,  notwithstanding  the  cour- 
teous promise  of  the  conductor  to 
look  after  the  boy  and  to  request  his 
successor  so  to  do.  And  the  answer 
of  the  second  conductor  to  the  father 
that  the  boy  was  not  on  the  train, 
the  company's  duty  ended,  when  the 
station  was  called  out.  Gage  v. 
Illinois  Cent.  R.  Co.,  76  Miss.  17.  21 
S    657. 

[b]  Inexperienced  nassciigsi  Al 
though  the  conductor  Knows  that  the 
passenger  is  ignorant  and  Inexperi- 
enced, he  is  not  bound  to  anticipate 
that  he  will  attempt  to  leave  the 
train  before  he  is  advised  by  the 
men  in  charge  of  the  train  that  the 
train  has  reached  his  station.  Louis- 
ville, etc..  R.  Co.  v.  Cook,  12  Ind.  A. 
109,  88  NE  1104. 

[c]  Iki  brahemaa  of  a  train  is  not 
bound  to  know  or  ascertain  the  desti- 
nation of  a  particular  passenger, 
unless  inquiry  Is  made  of  him  by 
such  passenger,  and,  where  one  of 
the  passengers  walks  to  the  car  plat- 
form on  the  arrival  of  the  train  at  a 
station,  he-  has  a  right  to  assume 
that  the  passenger  knows  that  the 
station  is  his  destination,  and  the 
fact  that  he  assists  such  passenger 
to  alight  does  not  render  the  com- 
pany liable  for  failure  to  carry  the 
passenger  to  his  station  further  on. 
Louisville,  etc.,  R.  Co.  v.  Cook.  12 
Ind.  A.  109.  38  NB  1104. 

91.  See  infra  91   1352,  1383. 

98.  Central  of  Georgia  R.  Co.  v. 
Madden,  135  Ga.  205,  «  SE  185.  31 
LRANS  813  and  note,  21  AnnCas  1077 
and  note;  New  Orleans,  etc.,  R  Co. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  name  title,  page  and  note  number. 
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ductor.*3  Nor  need  the  carrier  ordinarily  assist  or 
care  for  a  passenger  after  it  has  properly  delivered 
him  at  his  destination,**  as  while  he  makes  prepara- 
tion further  to  continue  his  journey.98  But  where 
the  carrier  negligently  permits  a  passenger  to  leave 
the  train  at  a  station,  knowing  that  such  station  is 
not  the  passenger's  destination,  and  knowing  or 
having  reason  to  know  that  the  passenger  believes 
such  station  to  be  his  destination,  without  warning 
him  of  the  mistake  he  is  making,  it  will  be  liable 
to  such  passenger  for  such  actual  damages  as  proxi- 
mately result  to  him  from  such  negligence,  and 
in  such  a  case  it  is  the  duty  of  the  trainman,  at  the 
'passenger '8  request,  to  signal  the  train  to  stop  and 
to  give  him  opportunity  to  reboard  the  same. 

[$  1275]  K.  Time  of  Transportation;  Delay— 
1.  In  General.  It  is  the  duty  of  the  carrier  to  exer- 
cise ordinary  care  and  skill  to  carry  a  passenger  to 
his  destination  within  a  reasonable  time,  and  hence, 
unless  the  contract  expressly  stipulates  against  lia- 
bility for  such  delay,  the  carrier  is  liable  for  dam- 
ages arising  from  an  unreasonable  delay  occasioned 
by  the  fault  or  negligence  of  the  employees  in  charge 

T.  Statham,  42  Hlsa.  607,  97  AmD 
478  and  note;  Doming  v.  Chicago, 
etc.,  R  Co.,  80  Mo.  A.  152;  Gllkerson 
v.  Atlantic  Coast  Line  R.  Co-,  99  S. 
C.  426,  83  SE  692,  LRA1916C  664, 
AnnCasl916B   248. 

assistant*  of  pmniwi  generally 
Bee   infra  J  1353. 

9)3.  New  Orleans,  etc..  R.  Co.  v. 
Statham.  42  MIsb.   607,   97  AmD  478. 

9*.  Waldrop  v.  Nashville,  etc.,  R. 
Co..  183  Ala.  226,  62  S  769;  Interna- 
tional, etc.,  R.  Co.  v.  Doolan,  66  Tex. 
Civ.    A.  £03,  120  SW  1118. 

[a]  At  wrong'  station. — Where 
plaintiff  sued  a  railroad  for  being; 
carried  past  her  destination,  a  charge 
that  it  was  the  company's  duty  to 
keep  the  depot  at  the  place  wnere 
plaintiff  alighted  warmed  for  a  cer- 
tain period  after  the  arrival  of  trains, 
and  if,  from  its  failure  so  to  do, 
plaintiff  was  injured  the  company 
was  liable,  was  erroneous,  in  that  it 
failed  to  make  liability  depend  on 
the    question   as    to    whether   or   not 


the  carrier  was  guilty  of  negligence 
in  carrying  plaintiff  past  her  destina- 
tion, since  the  company  owed  no  duty 
to  plaintiff  after  arrival  at  such 
wrong  destination.  St.  Louis  South- 
western R.  Co.  v.  Ricketts,  22  Tex. 
Civ.  A.  616,  64  SW  1090. 

9*5.  Waldrop  v.  Nashville,  etc.,  R. 
Co.,  183  Ala.  226,  62  S  769;  Interna- 
tional, etc.,  R  Co.  v.  Doolan,  66  Tex. 
Civ.  A.  503.  120  SW  1118*. 

98.  Campbell  v.  Seaboard  Air  Line 
R  Co.,  83  S.  C.  448,  65  SE  628,  23 
LRANS  1056,  137  AmSR  824:  Texas, 
etc..  R.  Co.  v.  Richardson,  (Tex.  Civ. 
A.)  143  SW  722;  Klrkland  v.  Texas, 
etc..  R  Co.,  (Tex.  Civ.  A.)  140  SW  605. 

97.  Campbell  v.  Seaboard  Air  Line 
R.  Co.,  83  S.  C.  448,  65  SE  628.  23 
LRANS  1056,  137  AmSR  824;  Klrk- 
land v.  Texas,  etc.,  R  Co.,  (Tex.  Civ. 
A.)    140  SW  605. 

98.  Ark. — Arkansas  Cent.  R.  Co.  v. 
Janson.   90  Ark.   494,  119  SW  648. 

Ga. — Central  of  Georgia  R  Co.  v. 
Wallace,  141  Ga.  61,  80  SE  282,  49 
LRANS  429.  AnnCasl915A  1076. 

Ind. — Baltimore,  etc.,  R  Co.  v. 
Davis,   44   Ind.  A.   375.  89  NE  403. 

Ky. — Southern  R.  Co.  v.  Miller,  129 
Ky.  98,  102,  110  SW  351,  33  KyL  606 
[clt  Cyc]. 

Mich. — Michigan  Cent.  R.  Co.  v. 
Coleman,  28  Mich.  440. 

Mo. — Ferguson  v.  Missouri  Pac.  R. 
Co.,  177  SW  616;  Green  v.  Missouri. 
etc,  R.  Co.,  121  Mo.  A.  720,  97  SW 
64  «. 

N.  T. — Cormack  v.  New  York,  etc., 
R  Co..  196  N.  Y.  442,  90  NE  66,  25 
LRANS  1209,  17  AnnCas  949  and  note 
(with  all  reasonable  diligence). 

S.  C. — Latour  ,v.  Southern  R.  Co., 
71  S.  C.  682.  61  SB  265. 

Wash. — Leclalre  v.  Tacoma  R,  etc., 
Co.,  62  Wash.  157.  113  P  268. 


[a]  Season  for  role. — The  delay  of 
a  train  is  at  all  times  likely  to  de- 
range the  business  and  to  Imperil 
the  safety  of  others,  and  the  officers 
of  every  train  are  as  much  bound  to 
look  to  their  running  time  for  the 
safety  of  other  trains  as  for  the  con- 
venience of  those  who  may  be  on 
board  their  own.  Michigan  Cent.  R 
Co.   v.   Coleman,    28    Mich.    440. 

[b]  Degree  of  oare»— A  carrier 
must  exercise  such  care  and  effort  to 
avoid  delay  to  a  passenger  as  Is  due 
under  the  circumstances.  Latour  v. 
Southern  R.  Co.,  71  S.  C.  632,  61  SB 
265. 

99.  Duckworth  v.  Lancashire,  etc., 
R  Co.,  84  L.  T.  Rep.  "N.  S.  774:  Driver 
v.  London,  etc.,  R  Co.,  16  T.  L.  R 
293. 

1.  Ark. — Arkansas  Cent.  R  Co.  ▼. 
Janson,  90  Ark.  494,  499,  119  SW  648 
[clt  Cyc]. 

Kv. — Southern  R.  Co.  v.  Marshall, 
111  Ky.  560,  64  SW  418,  20  KyL  818: 
Brown  v.  Louisville,  etc.,  R.  Co.,  7 
KyL  95,  13  Ky.  Op.  442. 

Miss. — St.  Clair  v.  Kansas  City, 
etc.,  R  Co.,  76  Miss.  473,  24  S  904, 
71  AmSR  534. 

N.  Y. — Cormack  v.  New  York,  eta., 
R.  Co.,  196  N.  Y.  442,  90  NE  66,  25 
LRANS  1209,  17  AnnCas  949  and 
note:  Van  Buskirk  v.  Roberts,  31  N. 
Y.  661. 

N.  C. — Reeves  v.  Seaboard  Air  Line 
R  Co.,  149  N.  C.  244,  62  SE  1078. 

S.  C. — Woodward  v.  Southern  R 
Co.,  99  S.  C.  261,  83  SE  691,  LRA 
1915C  477;  Taber  v.  -Seaboard  Air 
Line  R  Co.,  81  S.  C.  317,  62  SB  311. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Culver,  (Civ.  A.)  86  SW  628; 
International,  etc,  R.  Co.  v.  Harder, 
36  Tex.  Civ.  A.  151,  81  SW  856. 

[al  Delay  caused  by  quarantine 
regulations. — Where  the  ticket  agent 
of  a  railroad  company  Induced  a  pas- 
senger to  buy  a  ticket  for  a  route 
over  part  of  which  quarantine  regu- 
lations prevented  travel,  when  there 
were  other  routes  open,  the  carrier 
was  liable  In  damages.  St.  Clair  v. 
Kansas  City,  etc.,  R  Co.,  76  Miss.  473, 
24   S   904,   71  AmSR  534. 

[b]  Delay  In  honoring  order  for 
tlokets. — Where  a  railroad  company 
Issued  an  order  for  tickets,  which 
was  not  honored  for  over  ten  days 
because  the  agent  to  whom  the  order 
was  directed  did  not  before  that  time 
receive  notice  to  furnish  the  tickets, 
the  delay  was  unreasonable,  and  the 
company  was  liable  for  damages 
caused  thereby.  St.  Louis  South- 
western R.  Co.  v.  Culver,  (Tex.  Civ. 
A.)    86   SW   628. 

S.  Weed  v.  Panama  R.  Co.,  17  N. 
Y.  362,  72  AmD  474;  Milwaukee,  etc, 
R.  Co.  v.  Finney.  10  Wis.  888. 

[a]  *WIHfol  detention  oy  oondnotor. 
— Where  any  detention  is  caused  by 


of  the  carrier's  business,1  even  though  the  fault  of 
such  employees  is  willful;2  and  sueh  a  delay  is  not 
excused  by  a  statutory  prohibition  against  the  car- 
rier's employees  remaining  on  duty  more  than  a 
specified  number  of  consecutive  hours.' 

When  carrier  not  liable.  A  common  carrier,  how- 
ever, is  not  an  insurer  as  to  the  time  when  a  pas- 
senger will  reach  his  destination,4  unless  it  makes 
a  special  contract  to  that  effect;8  and  it  has  been 
held  that  neither  the  ticket  agent  selling  a  ticket 
nor  the  conductor  taking  it  has  authority  to  make 
such  a  contract,8  although  the  passenger  may  rely 
on  the  statements  of  the  ticket  agent,  made  at  the 
time  of  the  purchase  of  his  ticket,  in  regard  to  the 
time  of  arrival  of  the  train  at  his  destination,7  and 
that  where  in  case  of  a  delay  the  passenger,  on  the 
conductor's  advice,  takes  the  train  of  another  line, 
on  which  he  is  also  delayed,  the  first  carrier  is  liable 
for  such  second  delay.8  In  the  absence  of  a  special 
contract  the  carrier  is  not  liable  for  a  delay,  or 
for  failure  to  comply  with  its  published  schedule, 
where  such  delay  is  not  due  to  negligence  on  its 
part,*  as  where  it  is  caused  by  an  act  of  God  or 

the  willful  and  unreasonable  delay 
of  the  officer  in  charge,  the  company 
Itself  is  liable.  Weed  v.  Panama  R. 
Co.,  17  N.  Y.  362,  72  AmD  474. 

3.  Black  v.  Charleston,  etc.,  R.  Co., 
87   S.   C.   241.   69    SE   230.    81    LRANS* 
1184  and  note   (sixteen  hours,  under 
the  act  of  March   4.    1907    [34   U.   S. 
St  at  L.  1415  c  2938]). 

4.  Cormack  v.  New  York,  etc.,  R 
Co.,  196  N.  Y.  442.  90  NE  56,  24  LRA 
NS  1209,  17  AnnCas  949  and  note. 

6.  Cormack  v.  New  York,  etc.,  R 
Co.,  196  N.  Y.  442,  90  NE  56.  24  LRA 
NS  1209,  17  AnnCas  949. 

6.  Gerardy  v.  Louisville,  etc.,  R 
Co.,  62  Misc.  466,  102  NYS  648. 

[a]  Special  contract  not  estab- 
lished^—A  statement  by  a  ticket 
agent,  on  selling  a  ticket  to  a  pas- 
senger, that  the  train  was  late,  but 
that  It  would  make  up  for  lost  time 
and  arrive  at  its  destination  on  time, 
and  a  similar  statement  by  the  con- 
ductor on  taking  up  the  ticket,  do 
not  establish  a  special  contract  bind- 
ing the  carrier  to  carry  the  passenger 
on  schedule  time.  Gerardy  v.  Louis- 
ville, etc.,  R  Co.,  62  Misc.  466,  102 
NYS   548 

7.  Turner  v.  Great  Northern  R. 
Co.,  16  Wash.  213,  46  P  243,  65  AmSR 
883 

[a]  Season  for  rule. — "It  is  gener- 
ally the  fact  that  there  Is  no  other 
person  than  the  ticket  agent  at  a 
railroad  station  who  can  give  travel- 
ers the  necessary  information  as  to 
the  arrival,  departure  and  running 
time  of  trains,  and  the  rule,  as  for- 
mulated by  a  learned  text  writer,  is, 
that  passengers  have  a  right,  until 
otherwise  informed,  to  rely  on  in- 
formation received  by  them  from 
ticket  agents,  in  answer  to  inquiries 
concerning  those  matters,  provided 
they  do  not  disregard  other  reason- 
able means  of  Information."  Turner 
v.  Great  Northern  R.  Co.,  15  Wash. 
213,  218,  46   P  243,   65  AmSR  888. 

Bsprsaentatlons  of  agent  gener- 
ally see  supra  i  1116. 

9.  Turner  v.  Great  Northern  R. 
Co.,  15  Wash.  213.  46  P  243,  56  Am 
SR  883. 

9.  Sears  v.  Louisville,  etc.,  R.  Co., 
56  SW  725.  28  KyL  162;  Taber  v. 
Delaware,  etc.,  R  Co.,  71  N.  Y.  489 
[aff  4  Hun  766J;  Gerardy  v.  Louis- 
ville, etc.,  R.  Cfc.,  52  Misc.  466,  102 
NYS  648;  Mulligan  v.  Southern  R. 
Co.,  84  S.  C.  171,  16  SE  1040;  Leclalre 
v.  Tacoma  R.,  etc.,  Co.,  62  Wash.  157, 
113   P   268. 

[a]  The  ovarsnooting  of  a  station 
Is  not  negligence  par  se,  nor  is  the 
company  liable  for  any  delay  caused 
by  reason  of  the  necessity  or  revers- 
ing the  motion  so  as  to  back  the 
train  Into  Its  usual  stopping  place. 
Taber  v.  Delaware,  etc.,  R  Co.,  71 
N.  Y.  489  [sB  4  Hon  7«*i. 
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inevitable  accident,10  or  where  the  train  is  delayed 
by  the  wreck  of  another  train,  caused  without  neg- 
ligence;11 and  in  such  a  case  the  carrier  is  not  bound 
by  the  conductor's  promise  to  furnish  the  passenger 
other  transportation.12 

Delay  in  starting.  The  failure  of  the  carrier  to 
start  its  train  on  time  does  not  render  the  company 
liable  to  a  passenger  who  is  injured  thereby,13  unless 
such  failure  constitutes  a  breach  either  of  an  ex- 
press contract14  or  of  a  legal  obligation  created  by 
its  published  time-tables  and  notices,19  or  is  due  to 
its  negligence.19 

On  freight  train.  One  who  boards  as  passenger 
a  mixed  freight  and  passenger  train  takes  passage 
subject  to  the  delays  incident  to  that  mode  of  con- 
veyance.17 For  any  unreasonable  delay  considering 
that  mode  of  conveyance,  the  passenger  has  redress 
for  the  actual  damages  occasioned  thereby;18  and,  if 
the  conduct  of  the  company  is  such  as  to  show  a 
wanton  or  willful  disregard  of  duty  to  such  passen- 
ger, exemplary  damages  may  be  awarded.18 

Notice  of  special  engagements  or  business.  It  has 
been  held  that,  where  the  carrier  has  notice  of  the 


special  engagements  or  business  of  its  passengers, 
requiring  that  they  be  transported  promptly,  it  will 
be  liable  for  a  failure  to  transport  them  in  time  to 
meet  their  engagements,  if  it  is  reasonably  within 
its  power  so  to  do,  in  compliance  with  its  contract,20 
but  that  where  no  such  notice  is  given  it  is  not  re- 
sponsible for  a  delay  which  might  have  been  avoided 
if  the  notice  had  been  given  in  time.21 

[$  1276]  2.  Obligation  to  Conform  to  Time- 
Tables.22  The  publication  of  a  time-table  imposes 
on  the  railroad  company  the  obligation  to  exercise 
all  reasonable  care  and  diligence  to  make  the  move- 
ments of  its  train  correspond  thereto,23  and  to  make 
advertised  connections.24  But  this  obligation  is  not 
absolute  and  unconditional,25  particularly  where  the 
time-table  contains  a  condition  that  the  carrier  does 
not  guarantee  the  punctuality  of  its  trains,  of  which 
condition  the  passenger  has,  or  is  chargeable  with, 
knowledge;2*  and  therefore  in  the  absence  of  a 
special  contract,  the  carrier  will  be  liable  for  not 
running  on  schedule  time,  only  where  the  delay  is 
caused  by  its  negligence.27 


10.  Ky» — Louisville,  etc.,  R.  Co.  v. 
Spurting,  160  Ky.  819,  170  SW  192, 
AnnCasl916A  487. 

La. — -Van  Horn  v.  Templeton,  11 
La.  Ann.  62. 

•    Miss. — Alabama,  etc.,  R.  Co.  v.  Pur- 
nell,  69  Miss.  652,  13  S  472. 

N.  H. — Gordon  v.  Manchester,  etc., 
R.  Co.,  52  N.  H.  596,  13  AmR  97. 

N.  Y. — Cormack  v.  New  York,  etc., 
R.  Co..  196  N.  Y.  442,  90  NE  56, 
24  LRANS  1209  and  note,  17  AnnCaa 
949;  Gerardy  v.  Louisville,  etc.,  R. 
Co.,  52  Misc.  466,  102  NYS  548; 
Compton  v.  Long  Island  R.  Co.,  1 
NYSt   554. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Rogers,  16  Tex.  Civ.  A.  19,  40  SW 
201. 

[a]  "It  is  tli*  duty  of  the  cantor 
to  exercise  reasonable  foresight  In 
the  anticipation  of  obstructions  to 
travel;  to  use  all  available  means 
for  the  removal  of  such  obstructions, 
and  to  proceed  with  the  transporta- 
tion as  soon  as  practicable  after  such 
removal.  .  .  .  Where  all  this  has 
been  done,  the  intervention  of  an  act 
of  God  or  vis  major  exonerates  the 
carrier  from  legal  liability  for  the 
delay."  Cormack  v.  New  York,  etc., 
R.  Co.,  196  N.  Y.  442.  460,  90  NE  66, 
24  LRANS  1209  and  note,  17  AnnCas 
949. 

[bl  A  snowstorm  of  such  sever- 
ity that  It  delays  a  train,  although 
the  company  makes  strenuous  efforts 
to  clear  the  track,  must  be  classed 
as  an  act  of  God,  and  proof  of  its 
occurrence  and  effect  constitutes  a 
complete  defense   to   the   claim  of  a 

easaenger  for  damages  by  reason  of 
eing  delayed  thereby.  Cormack  v. 
New  York,  etc.,  R.  Co.,  196  N.  Y.  442, 
90  NE  66,  24  LRANS  1209,  17 
AnnCas  949  and  note. 

[c]  Floods. — Neither  the  initial 
carrier  which  issues  a  passenger 
ticket  for  a  continuous  passage  over 
its  own  and  connecting  lines  nor  the 
connecting  carrier  is  liable,  because 
of  the  issuance  of  a  ticket,  for  delay 
in  transportation  over  the  connecting 
lines  caused  by  unprecedented  floods 
and  high  water.  Louisville,  etc.,  R. 
Co.  v.  Spurting,  160  Ky.  819,  170  SW 
192.  AnnCasl916A  487. 

IX.  Southern  R.  Co.  v.  Miller,  129 
Ky.  98.  102,  110  SW  351,  33  KyL 
605  [clt  Cycj;  Cormaek  v.  New  York, 
etc.,  R.  Co.,  196  N.  Y.  442,  90  NE  56, 
24  LRANS  1209.  17  AnnCas  949. 

18.  Houston,  etc.,  R.  Co.  v.  Rogers, 
16  Tex.  Civ.  A.  19,  40  SW  201; 
Fitzgerald  v.  Midland  R.  Co.,  (4  L.  T. 
Rep.  N.  S.  771. 

ral  Duty  to  furnish  special  train. 
— Where  a  company  has,  by  Its  ad- 
vertisements, contracted  to  use  only 
due  diligence  to  have  a  train  reach 


a  junction  In  time  to  catch  a  con- 
necting train,  and  its  failure  so  to 
do  arises  from  unavoidable  causes 
(floods).  It  is  not  bound  to  forward  a 
passenger  by  special  train.  Fitz- 
gerald v.  Midland  R.  Co.,  34  L.  T. 
Rep.  N.  S.  771. 

13.  Gerardy  v.  Louisville,  etc.,  R. 
Co..  52  Misc.  456.  102  NYS  548. 

[a]  "The  mere  taking-  of  a  ticket 
does  not  of  Itself  prove  a  contract 
upon  the  part  of  the  carrier,  or  im- 
pose upon  it  the  duty  to  have  a 
train  ready  to  start  at  the  time  at 
which  the  passenger  is  led  to  expect 
it."  Gerardy  v.  Louisville,  etc.,  R. 
Co.,    62   Misc.  466,    467.   102   NYS    548. 

14.  Gerardy  v.  Louisville,  etc.,  R. 
Co.,  52  Misc.  446,  102  NYS  548. 

15.  Gerardy  v.  Louisville,  etc.,  R. 
Co.,  62  Misc.  466.  102  NYS  648. 

16.  Buckmaster  v.  Great  Eastern 
R.  Co.,  23  L.  T.  Rep.  N.  S.  471. 

[a]  ZfegUgence  in  getting*  up 
steam. — The  failure  of  a  company  to 
start  an  ordinary  passenger  train, 
owing  to  the  neglect  of  the  flreman 
of  the  engine  to  get  steam  up,  is 
not  an  accident,  but  an  act  of  negli- 
gence; and  a  passenger  who  suffers 
loss  by  the  delay  may  recover  his 
reasonable  damage,  as  well  as  the 
sum  which  he  was  compelled  to  pay 
for  a  special  train  to  carry  him  to 
his  destination,  Buckmaster  v.  Great 
Eastern  R.  Co.,  22  L.  T.  Rep.  N.  S. 
471. 

17.  Fort  v.  Southern  R.  Co.,  84 
S.  C.  423.  42  SE  196. 

18.  Green  v.  Missouri,  etc,  R.  Co., 
121  Mo.  A.  720.  97  SW  646;  Fort 
v.  Southern  R.  Co.,  64  S.  C.  423.  42 
SE   196. 

19.  Fort  v.  Southern  R.  Co.,  64 
S.  C.  423,  42  SE  196.     See  also  infra 

:  i28i. 

80.  Foster  v.  Cleveland,  etc.,  R. 
Co.,  56  Fed.  434;  Chappell  v.  Alabama 
Western  R.  Co.,  8  Ga.  A.  787,  70  SE 
208  (special  contract  to  transport 
theatrical  company  by  certain  time) ; 
Missouri  Pac.  R  Co.  v.  Curtis,  3 
Tex.  A.  Civ.  Cas.  9  311. 

31.  Georgia  R.  Co.  v.  Hayden,  71 
Ga.  618,  61  AmR  274. 

Measure  of  damages  where '  no 
notice  is  given  see  infra  {  1279. 

33.  Penalty  for  failure  to  start 
train  on  time  as  required  by  rail- 
road commission  see  supra  9  1069. 

33.  Savannah,  etc.,  R.  Co.  v.  Bon- 
aud,  68  Ga.  180;  Cormack  v.  New 
York,  etc..  R.  Co..  196  N.  Y.  442,  90 
NE  56.  24  LRANS  1209,  17  AnnCas 
949;  LeBlanche  v.  London,  etc..  R. 
Co.,  1  C.  P.  D.  286,  5  ERC  392; 
McCartan  v.  North-Eastern  R.  Co.,  54 
L.  J.  Q.    B.   441. 

84.  Coleman  v.  Southern  R.  Co., 
138   N.   C.   351.    60  SE   690r  Taber  v. 


Seaboard  Air  Line  R.  Co.,  84  S.  C 
291,  66  SE  292,  19  AnnCas  1132; 
Taber  v.  Seaboard  Air  Line  R.  Co., 
81  S.  C.  817.  62  SE  311. 

86.  Sears  v.  Eastern  R.  Co..l4 
Allen  (Mass.)  433,  92  AmD  780;  Van 
Camp  v.  Michigan  Cent  R.  Co..  137 
Mich.  467,  100  NW  771:  Cormack  v. 
New  York,  etc..  R.  Co.,  196  N.  Y.  442, 
90  NE  66,  24  LRANS  1209,  17  AnnCas 
949;  Gerardy  v.  Louisville,  etc,  R. 
Co.,  52  Misc.  466,  102  NYS  648. 

[a]  Reserved  light. — Railroad  cor- 
porations, by  advertising  the  hours 
when  trains  will  start,  agree  with 
holders  of  tickets  that  trains  shall 
start  at  the  hours  named,  but  with 
an  Implied  reservation  of  power  to 
change  the  hours  on  giving  reason- 
able notice.  Sears  v.  Eastern  R.  Co., 
14  Allen  (Mass.)  433.  92  AmD  780; 
Van  Camp  v.  Michigan  Cent.  R.  Co_ 

137  Mich.  467.  100  NW  771. 

36.  Mulligan  v.  Southern  R.  Co.. 
84  S.  C.  171,  66  SE  1040;  McCartan 
v.  North-Eastern  R.  Co.,  £4  L.  J.  Q.  B. 
441;  Driver  v.  London,  etc,  R.  Co- 
16  T.  L.  R.  293. 

[a]  Part  of  contract.— Where  the 
time-tables  of  a  company  contain  a 
condition  which  .in  effect  provides 
that  the  company  refuses  to  guar- 
antee the  punctuality  of  Its  trains 
according  to  the  time  mentioned, 
such  condition  forms  a  part  of  the 
contract  with  a  passenger,  and  no 
recovery  can  be  had  for  expenses 
to  which  the  passenger  is  put  by 
reason  of  trains  falling  to  connect 
as  provided  in  the  time-table.  McCar- 
tan v.  North-Eastern  R.  Co..  54 
L.  J.  Q.  B.  441. 

87.  Ga. — Savannah,  etc,  R.  Co.  v. 
Bonaud,  58  Ga.  180. 

Ind. — Lafayette,  etc.,  R.  Co.  v. 
Sims,  27  Ind.  69. 

Mass. — Sears  v.  Eastern  R.  Co..  14 
Allen  433,  92  AmD  780. 

Miss. — Heirn  v.  McCaughan.  32 
Miss.  17.  66  AmD  688. 

N.  H. — Gordon  v.  Manchester,  etc 
R.  Co.,  62  N.  H.  696,  13  AmR  97. 

N.  Y. — Cormack  v.  New  York,  etc, 
R.  Co.,  196  N.  Y.  442,  90  NE  56.  24 
LRANS   1209,  17  AnnCas  949. 

N.  C. — Coleman  v.  Southern  R  Co., 

138  N.  C.  351,  60  SE  690. 

S.  C. — Taber  v.  Seaboard  Air  Line 
R.  Co.,  84  S.  C.  291,  66  SE  292,  19 
AnnCas  1132;  Mulligan  v.  Southern 
R.  Co.,  84  S.  C.  171.  65  SE  1040; 
Taber  v.  Seaboard  Air  Line  R.  Co- 
il S.  C.  317.  62  SE  311;  Miller  v. 
Southern  R.  Co.,  69  S.  a  116.  48  SE 
99. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  White,  99  Tex,  359.  89  SW  741. 
122  AraSR  631,  2  LRANS  110,  U  Aon 
Cas  965.  ' 

Eng. — Hurst  v.   Great  Western  R 
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[»  1277]  L.  Damages28— 1.  In  General.  Where 
the  carrier  breaks  its  contract  by  failing  or  refusing 
to  transport  the  passenger  in  accordance  with  the 
terms  thereof,  such  as  by  negligently  failing  to  take 
him  up,  or  by  putting  him  down  at  a  point  other 
than  his  destination,  or  by  unreasonably  delaying 
his  transportation,  or  otherwise,  the  passenger's 
measure  of  damages  is,  as  a  general  rule,  compensa- 


tion for  the  actual  damages  he  has  sustained  as  a 
natural  and  proximate  result  of  the  breach,21  or,  as 
it  has  been  otherwise  expressed,  such  damages  as 
the  carrier  should  reasonably  have  anticipated  might 
result  from  the  breach;80  but  not  such  as  are  re- 
mote or  contingent,31  or  which  could  not  reasonably 
have  been  foreseen,82  or  which  are  due  to  the  pas- 


Co..  19  C.  B.  N.  S.  310,  115  ECL  310, 
144  Reprint  807;  Le  Blanch*  v.  Lon- 
don, etc.,  R.  Co.,  1  C.  P.  D.  286,  E 
ERC  392;  Hamlin  v.  Great  Northern 
R.  Co..  1  H.  &  N.  408,  156  Reprint 
1261;  Dunlop  v.  Edinburgh,  etc.,  R. 
Co.,  16  Jur.  Pt.  2,  407;  Fltsgerald  v. 
Midland  R.  Co.,  34  L.  T.  Rep.  N.  S. 
771;  Buckmaster  v.  Great  Eastern 
R.  Co.,  23  L.  T.  Rep.  N.  3.  471. 

See  also  supra  {  1275. 

[a]  Talse  advertisements.— The 
carrier  may  be  liable  to  a  passenger 
misled  by  false  advertisements  and 
misrepresentations.  Denton  v.  Great 
Northern  R.  Co.,  5  E.  &  B.  860,  85 
ECL  860,  34  EngL&Eq  154,  119  Re- 
print 701. 

as.     Crosa-ref  ersnoes  t 


Aggravation  of  injury  by  disease  see 

Dama.tr.       """    ~ 
t&maiu 

Cyc  1] 


sea  C13  Cyc  "Slf, 
Damages  generally  see  Damages  [13 


Duty   to  prevent  or   reduce  damage 

?enerally    see    Damages     [13    Cyc 
«]. 
Personal  injuries  generally  see  infra 

II   1393-1402. 
Wrongful  ejection  of  passengers  see 

supra  ]}  1203-1212. 

29).  Ala. — Central  of  Georgia  R. 
Co.  v.  Morgan,  161  Ala.  483,  49  S 
865. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Cates,  87  Ark.  162,  112  SW  202. 

Cal. — Dodge  v.  Northern  Electric 
R   Co.,   22  Cal.  A.   239,   133  P  1161. 

Ga. — Southern  R.  Co.  v.  Phillips, 
136  Ga.  282.  71  SB  414;  Brown  v. 
Georgia,  etc.,  R  Co.,  119  Ga.  88,  46 
SE  71;  Savannah,  etc.,  R.  Co.  v.  Bon- 
aud,  68  Ga.  180;  Atkinson  v.  Mercer, 
11  Ga,  A.  462,  75  SE  676;  Southern 
R  Co.  v.  Cartledge,  10  Ga.  A.  523, 
73  SE  703;  Howard  v.  Central  of 
Georgia  R.  Co.,  9  Ga.  A.  617,  71  SE 
1017. 

Hawaii. — Rhodes  v.  Honolulu 
Rapid  Transit,  etc.,  Co.,  16  Hawaii 
319. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Qulllen,   22   Ind.  A.    496,   53   NE  1024. 

Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Raine.  130  Ky.  454.  113  SW  495,  132 
AmSR  400,  19  LRANS  763  (delay); 
Louisville,  etc.,  R.  Co.  v.  Gaddie, 
102  SW  817,  31  KyL  502;  Schmidt 
v.  Cleveland,  etc.,  R.  Co.,  74  SW  874, 
25  KyL  11. 

Me. — Cuomo  v.  Maine  Cent.  R.  Co., 

112  Me.   560,  91  A  1006. 

Miss. — Lynchard  v.  Tasoo,  etc,  R. 
Co..  107  Miss.  46,  64  S  935;  Dorrah 
v.  Illinois  Cent.  R.  Co..  86  Miss.  14, 
3  S  36,  7  AmSR  629;  Chicago,  etc., 
R.  Co.  v.  Scurr,  59  Miss.  456^  A2 
AmB  373. 

Mo. — Trigg  v.  St.  Louis,  etc.,  R. 
Co.,  74  Mo.  147:  Moss  v.  Missouri 
Pac.  R.  Co.,  128  Mo.  A.  885,  107  SW 
422 

N.  T. — Miller  v.  King,  21  App. 
Div.  192,  47  NTS  534;  Barney  v. 
Delaware,    etc.,    R.    Co.,    61    Misc.    62, 

113  NTS  138;  Cooley  v.  Pennsylvania 
R.    Co.,   40   Misc.    239,   81    NTS    692. 

•  N.  C — Williams  v.  Carolina,  etc., 
R.  Co.,  144  N.  C.  498,  57  SE  216.  12 
LRANS  191,  12  AnnCas  1000;  Story 
v.  Norfolk,  etc.,  R.  Co.,  133  N.  C.  59, 
45   SE   349. 

Oh. — Carr  v.  Toledo  Tract.  Co.,  19 
Oh.  Cir.  Ct  281,  10  Oh.  Clr.  Dec.  296. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Wells,  156  P  314;  St.  Louis,  etc,  R. 
Co.  v.  Davis,  37  Okl.  840,  132  P  337. 

S.  C. — Hunter  v.  Southern  R.  Co., 
90  S.  C.  507,  73  SE  1017;  Mllhous  v. 
Southern  R.  Co..  72  S.  C.  442,  52  SE 
41,  110  AmSR  620. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Thigpen,  (Civ.  A.)  152  SW  848;  Kirk- 
land  v.  Texas,  etc.,  R.  Co.,  (Civ.  A.) 
140  SW  606;  El  Paso,  etc.,  R.  Co.  v. 
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Sawyer,  54  Tex.  Civ.  A.  887,  119  SW 
110;  Texas,  etc.,  R.  Co.  v.  Pollard,  2 
Tex.  A.  Civ.  Cas.  I  481. 

Ont. — Clarry  v.  Grand  Trunk  R. 
Co.,  29  Ont.  18. 

[a]  Tailing  to  atop  train  at  flag 
station.  (1)  Where  a  person  intend- 
ing to  take  passage  on  a  train  pre- 
sents himself  at  a  flag  station  a 
reasonable  time  before  the  train  Is 
due,  and  by  reason  of  the  negligence 
of  the  engineer  in  not  keeping  a 
proper  lookout  he  failed  to  see  his 
signal  and  stop  the  train,  such  per.- 
son  is  entitled  to  the  actual  damages 
resulting  from  the  failure  to  stop 
the  train  (Southern  R.  Co.  v.  Lan- 
nlng,  83  Miss.  161,  85  S  417;  Wil- 
liams v.  Carolina,  etc.,  R.  Co.,  144 
N.  C.  498,  67  SE  216,  12  LRANS  191, 
12  AnnCas  1000  and  note);  (2)  and, 
if  the  signal  Is  seen  and  understood 
by  the  trainmen,  and  their  action  in 
not  stopping  the  train  is  malicious, 
wanton,'  or  capricious,  then  punitive 
damages  may  be  recovered  (South- 
ern R.  Co.  v.  Lanning,  supra.  See 
generally  Infra  5  1281).  (8)  In  esti- 
mating damages  for  failure  of  a 
train  to  stop  for  a  passenger  at  a 
flag  station,  inconvenience,  the  di- 
rect cause  of  the  negligence,  may 
be  considered.  Mllhous  v.  Southern 
R.  Co.,  72  S.  C.  442,  52  SE  41,  110 
AmSR  620.  See  generally  infra  J 
1278.  (4)  But  he  is  not  entitled  to 
recover  for  sickness  caused  by  his 
unnecessarily  leaving  the  station  and 
driving  across  country  in  cold  and 
stormy  weather.  International,  etc., 
R.  Co.  v.  Addison.  100  Tex.  241,  97 
SW  1037,  8  LRANS  880  and  note 
[rev  (Civ.  A.)   98  SW  1081]. 

[bl  Where  a  woman  passenger 
*»""'r  a  child  was  injured  by  being 
compelled  to  Btand,  on  account  of 
the  crowded  condition  of  the  train, 
her  injury  was  proximate  to  the 
fault  of  the  carrier  in  not  furnish- 
ing her  a  seat.  Texas,  etc.,  R.  Co. 
v.  Rea,  27  Tex.  Civ.  A.  549,  65  SW 
1115. 

[o]  Wrong  transfer  cheek. — Where 
a  street  car  conductor  made  a  mis- 
take in  the  giving  of  a  transfer,  and 
in  consequence  the  passenger  was 
compelled  to  pay  additional  fare, 
the  amount  of  his  recovery  is  what 
he  had  to  pay  over  and  above  the 
customary  rate,  in  the  absence  of 
circumstances  of  aggravation.  Carr 
v.  Toledo  Tract.  Co.,  19  Oh.  Cir.  Ct 
281,  10  Oh.  Cir.  Dec.  296. 

30.  Graves  v.  Newark,  etc.,  R. 
Co..  6  N.  J.  L.  J.  307;  International, 
etc.,  R,  Co.  v.  Harder,  36  Tex.  Civ. 
A.   151,   81   SW  856. 

Anticipation  of  oonseauenoes  of 
breach  generally  see  Damages  [13 
Cyc  156]. 

81.  Ala. — Malcolm  v.  Louisville, 
etc.,  R  Co.,  156  Ala.  337,  46  S  768, 
130  AmSR  52,  18  LRANS  489. 

Ark. — St..  Louis,  etc.,  R.  Co.  v. 
Power,   67  Ark.   142.  63  SW  572. 

Cal. — Tonge  v.  Pacific  Mail  SS. 
Co..   1   Cal.    353. 

Colo. — Morris  v.  Colorado  Midland 
R  Co.,  48  Colo.  147.  109  P  430,  139 
AmSR  268,  81  LRANS  1106,  20  Ann 
Cas  1006:  Pullman  Palace  Car  Co.  v. 
Barker,  4  Colo.  344,  34  AmR  89. 

Ga. — Howard  v.  Central  of  Geor- 
gia R.  Co.,  9  Ga.  A.  617,  71   SB  1017. 

Ky. — Louisville,  etc.,  R.  ■  Co.  v. 
Spurling,  160  Ky.  819,  170  SW  192, 
AnnCasl916A   487. 

Mo. — Atkinson  v.  Pacific  R.  Co.,  90 
Mo.  A.  489. 

N.  T, — Benson  v.  New  Jersey  R., 
etc.,  Co.,  22  N.  T.  Super.  412. 

S.  C. — Carter  v.  Southern  R  Co., 
76  S.  C.  366,  56  SB  771. 

Tex. — International,  etc,  R.  Co.  v. 


Addison,  100  Tex.  241,  97  SW  1037, 
8  LRANS  880  [rev  (Civ.  A.)  93  SW 
1081]. 

Eng. — Cobb  v.  Great  Western  R. 
Co.,  J18931  1  Q.  B.  459. 

[a]  Xule  for  determining  whether 
damages  are  proximate  or  remote. — 
"Negligence  and  wrongful  conduct 
having  been  established,  the  general 
rule  IS,  that  the  defendant  is  liable 
for  the  natural  and  proximate  dam- 
ages resulting  therefrom — such  con- 
sequences as  might  probably  ensue 
In  the  natural  and  ordinary  course 
of  events.  Though  the  defendant  is 
not  responsible  for  any  events  pro- 
duoed  by  independent  intervening 
circumstances  which  have  no  con- 
nection with  the  primary  act,  if  the 
intervening  agencies  are  put  In  op- 
eration by  the  wrongful  all  of  the 
defendant,  the  Injuries  directly  pro- 
duced by  such  agencies  are  proxi- 
mate consequences  of  the  primary 
cause,  though  they  may  not  have 
been  contemplated  or  foreseen.  The 
relation  of  cause  and  effect  between 
the  tortious  act  and  the  Intervening 
agencies  being  shown,  the  same  re- 
lation between  the  primary  wrong 
and  the  subsequent  Injuries  is  also 
established;  the  first  wrongful  act 
operating  through  a  succession  of 
circumstances,  each  connected  with, 
and  originated  by  the  next  preced- 
ing." Bast  Tennessee,  etc.,  R.  Co.  v. 
Lockhart,  79  Ala.  316,  817.  To  same 
effect  Alabama  Great  Southern  R. 
Co.  v.  Arnold.  80  Ala.  600,  2  S  337. 

[b]  Xioss  from  robbery. — (1)  Loss 
sustained  by  robbery.  In  conse- 
quence, as  alleged,  of  a  carrier's 
negligence  in  allowing  its  carriage 
to  be  overcrowded,  is  too  remote  to 
constitute  an  element  of  damages 
in  an  action  by  the  passenger  robbed 
against  the  carrier.  Cobb  v.  Great 
Western  R.  Co..  [1898]  1  Q.  B.  459. 
(2)  Where  a  carrier  fails  to  awaken 
a  passenger  and  takes  him  about  a 
mile  beyond  the  station,  putting  him 
off  and  directing  him  to  the  station, 
and  he  is  robbed  and  beaten  on  the 
way,  it  is  not  liable  to  him,  in  the 
absence  of  evidence  that  its  agents 
had  knowledge  of  the  moral  repute 
of  the  locality  at  which  he  was 
ejected.  Atkinson  v.  Pacific  R.  Co., 
90  Mo.  A.   489. 

[c]  Xioss  of  right  to  vote.  In  an 
aotion  against  a  carrier  for  falling 
to  carry  plaintiff  to  a  certain  place 
and  return  him  in  time  to  transact 
oertaln  business  and  to  vote  at  the 
general  election,  the  loss  of  plain- 
tiff's vote  could  not  be  Included  as 
an  element  of  damages  where  his 
right  to  vote  had  not  been  ques- 
tioned, and  no  humiliation  or  indig- 
nity was  offered  him,  and  defendant 
purely  through  accidental  happening 
failed  to  return  plaintiff  in  time. 
Morris  v.  Colorado  Midland  R.  Co., 
48  Colo.  147,  109  P  430,  139  AmSR 
268,  31  LRANS  1106.  20  AnnCas 
1006. 

[d]  Attorney's  fees. — A  passen- 
ger recovering  damages  for  being 
wrongfully  carried  beyond  her  des- 
tination is  not  entitled  to  recover 
judgment  for  attorney's  fees.  St. 
Louis,  etc.,  R.  Co.  v.  Evans,  94  Ark. 
324,  126  SW  1058;  St.  Louis  South- 
western R.  Co.  v.  Knight,  81  Ark. 
429,  99  SW  684.  See  generally  Dam- 
ages   [13  Cyc  80]. 

Remote  damages  generally  see 
Damages  [13  Cyc  36]. 

33.  Missouri,  etc,  R.  Co.  v. 
Welch,  100  Tex.  118.  94  SW  333  [rev 
(Civ.  A.)  91  SW  6211;  Missouri,  etc., 
R.  Co.  v.  Morgan,  49  Tex.  Civ.  A. 
212,  108  SW  721. 
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senger's  own  want  of  ordinary  care."  Such  dam- 
ages include  ordinarily  a  reasonable  sum  for  lose 
of  time,  necessary  expenses  incurred,  and  fair  com- 
pensation for  the  trouble  and  inconvenience  suf- 
fered.34   Thus,  under  the  circumstances  of  the  par- 


ticular case,  a  passenger  may  be  entitled  to  recover, 
inter  alia,  the  price  of  his  ticket,15  the  expenses  rea- 
sonably incurred  by  him  in  getting  to  his  destina- 
tion,88 including  his  living  expenses  at  an  interme- 
diate point,87  the  inconvenience  of  having  to  reach 


33.  St.  Louis,  etc.,  R..  Co.  v. 
Power,  67  Ark.  142,  68  SW  672; 
Louisville,  etc.,  R.,  etc.,  Co.  v.  Com- 
ley, 169  Ky.  11,  183  SW  207;  Louis- 
ville, etc.,  R.  Co.  v.  Wilkerson,  8  Ky. 
Op.  671;  Carter  v.  Southern  R.  Co., 
75  S.  C.  356,  55  SB  771.  See  also 
oases  supra  note  31. 

"It  Is  .  .  .  the  duty  of  the  pas- 
senger, when  delay  or  Interruption 
In  the  course  of  the  carriage  con- 
tracted for  occurs,  or  when  he  is 
required  by  the  carrier  to  leave  his 
car  before  the  Journey  is  completed, 
or  when  he  is  carried  beyond  his 
place  of  destination,  to  exercise  such 
reasonable  care  as  a  person  of  ordi- 
nary prudence  so  situated  would  ex- 
ercise to  minimize  the  damages. 
And  a  passenger  cannot  recover  for 
any  suffering  or  loss  due  to  his  own 
want  of  ordinary  care  in  this  re- 
spect," Louisville,  etc.,  R.,  etc.,  Co. 
v.  Comley,  169  Ky.  11.  21,  183  SW 
207.        A 

[a]     TM»    wrong*    train. — Where    a 

?assenger  has  been  inadvertently  in- 
ormed  by  the  ticket  agent  that  a 
through  train  stopped  at  a  small 
station  to  which  he  sold  her  a  ticket, 
she  must  use  all  reasonable  means 
suggested  by  the  conductor,  on  dis- 
covering the  mistake,  to  minimize 
her  damages,  and  should  get  off  at 
a  station  preceding  her  destination 
and  take  the  next  local  train  follow- 
ing, and  cannot  recover  for  Injury 
caused  by  going  to  the  station  next 
beyond  her  destination  and  walking 
back  nine  miles  through  the  heat 
and  rain.  Carter  v.  Southern  R.  Co., 
75  S.  C.  356,  65  SB  771. 

Duty  to  prevent  or  reduce  dam- 
ages generally  see  Damages  [13  Cyc 
71]. 

84.  U.  S. — Gray  v.  Cincinnati 
Southern  R.  Co.,  11  Fed.  683;  Morri- 
son v.  The  John  L.  Stephens,  17  F. 
Cos.   No.   9,847. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Morgan,  161  Ala.  483,  49  S  S65;  Ala- 
bama Great  Southern  R.  Co.  v.  Sell- 
ers, 93  Ala,  9,  9  S  375,  80  AmSR  17; 
East  Tennessee,  etc.,  R.  Co.  v.  Lock- 
hart,  79  Ala,  316;  Birmingham  R., 
etc.,  Co.  v.  Torpy,  (A.)  70  S  198. 

Ga. — Louisville,  etc.,  R.  Co.  v. 
Splnks,  104  Ga.  692.  30  SB  968;  Cen- 
tra] R.  Co.  v.  Combs,  70  Ga.  633,  48 
AmR  582. 

111. — South  Chicago  City  R.  Co.  v. 
Dufresne.  200  111.  456,  65  NB  1075 
[aff  102  111.  A.  493]. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  886.  89  NB  419. 

Kan. — Dalton  v.  Kansas  City,  etc.. 
R.  Co.,  78  Kan.  232,  236,  96  P  476, 
17  LRANS  1226  and  note,  16  AnnCas 
186  and  note  (clt  Cyc]. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Gad- 
die,  102  SW  817,  31  KyL  502;  Illi- 
nois Cent.  R.  Co.  v.  Head.  119  Ky. 
809,  84  SW  761,  27  KyL  270:  Mobile, 
etc,  R.  Co.  v.  Reeves,  80  SW  471,  26 
KyL  2236;  Schmidt  v.  Cleveland,  etc., 
R.  Co.,  74  SW  674.  25  KyL  11;  Daw- 
son v.  Louisville,  etc.,  R.  Co.,  6  KyL 
659.  668.  13  Ky.  Op.  226. 

La. — Airey  v.  Pullman  Palace  Car 
Co.,  60  La.  Ann.  648,  23  S  512. 

Mo. — Smith  v.  St.  Louis,  etc,  R. 
Co.,  127  Mo.  A.  53,  106  SW  108; 
Owens  v.  Wabash  R.  Co.,  84  Mo.  A. 
143. 

N.  Y.— Williams  v.  Vanderbilt,  28 
N.  Y.  217,  84  AmD  333;  Ward  v. 
Vanderbilt,  4  Abb.  Dec.  621,  1  Keyes 
70,   34   HowPr   144. 

Tex. — International,  etc.,  R.  Co.  v. 
Terry,  62  Tex.  380,  60  AmR  529; 
Houston,  etc.,  R.  Co.  v.  McKenzle, 
(Civ.  A.)  41  SW  831;  Texas,  etc.,  R. 
Co.  v.  Hartnett,  (Civ.  A.)  34  SW 
1057;  Missouri,  etc..  R,  Co.  v.  Byas, 
9    Tex.    Civ.    A.    672,    29    SW    1122; 


Texas,  etc.,  R.  Co.  v."  Pollard,  2  Tex. 
.   i  481. 


A.  Civ.  Cas. 


Wash. — Ransberry  v.  North  Amer- 
ican Transp.,  etc.,  Co.,  22  Wash.  476, 
61  P  164. 

Eng. — Le  Blanche  v.  London,  etc., 
R.  Co.,  1  C.  P.  D.  286,  5  ERC  392: 
Hamlin  v.  Great  Northern  R.  Co.,  1 
H.  &  N.  408,  156  Reprint  1261. 

[a]  Jrailure  to  hold  train*—  (1) 
In  an  action  for  damages  against  a 
carrier  for  failure  to  comply  with 
his  contract  to  hold  a  train  for 
plaintiff  and  others,  the  measure  of 
damages  is  such  sum  as  will  fairly 
compensate  plaintiff  for  any  time  he 
lost  or  expenses  he  Incurred,  or  per- 
sonal inconvenience  or  discomfort 
he  suffered,  by  reason  of  the  breach 
of  such  contract,  there  being  noth- 
ing warranting  the  recovery  for  pain 
of  body  or  of  mind.  'Southern  R. 
Co.  v.  Marshall,  111  Ky.  660.  64  SW 
418.  23  KyL  813.  (2)Where  a  pas- 
senger was  prevented  from  boarding 
a  car  scheduled  to  make  a  flag  stop 
at  a  platform,  because  the  conductor, 
after  the  car  had  overrun  the  plat- 
form one  hundred  and  fifty  to  two 
hundred  feet,  gave  the  signal  to 
start  without  giving  the  passenger 
standing  on  the  platform  an  oppor- 
tunity to  board  the  car,  if  the  pas- 
senger sues  in  contract,  in  the  ab- 
sence of  other  facts  enhancing  the 
damages,  his  recovery  is  limited  to 
the  loss  of  his  ticket,  and  the  dam- 
ages occasioned  by  his  being  com- 
pelled to  walk  home.  Indiana  Union 
Tract,  Co.  v.  Heller.  44  Ind.  A.  385. 
89   NE  419. 

35.  Ga.— Atlantic  Coast  Line  R. 
Co.  v.  Stephens,  11  Ga.  A,  620.  75 
SE   841. 

Ind. — Indiana,  Union  Tract.  Co.  v. 
Heller,  44   Ind.  A  385,  89  NE  419. 

Kan. — Williams  v.  Chicago,  etc, 
R  Co.,  90  Kan.  478.  135  P  671. 

Ky. — Louisville,  etc.,  R.  Co..  v. 
Spurling,  160  Ky.  819,  170  SW  192, 
AnnCasI916A  487.  - 

Mass. — Brown  v.  Harris,  2  Gray 
359. 

N.  Y. — Stewart  v.  Baltimore,  etc., 
R  Co.,  88  NYS  377. 

S.  C. — Caldwell  v.  Atlantic  Coast 
Line  R.  Co.,  76  8.  C.  74,  66  SB 
131. 

[a]  Beoovstff  of  passage  money.— 
If,  on  the  failure  of  a  carrier  to  per- 
form his  .contract,  as  for  Instance  in 
case  of  transportation  by  ship,  the 
passenger  is  carried  to  an  inter- 
mediate point,  and  on  account  of  the 
wrecking  of  the  vessel  is  left  there 
without  an  offer  to  complete  the 
transportation,  the  entire  passage 
money  may  be  recovered.  Brown  v. 
Harris,.  2  Gray   (Mass.)   359. 

[b]  Tloket  to  home. — A  passenger 
having  the  right  to  elect  the  route 
he  preferred  may  recover  the  amount 
expended  for  a  ticket  to  his  home, 
although  he  was  erroneously  sup- 
plied with  a  ticket  over  a  different 
route  which  he  could  have  used,  and 
In  addition  thereto  such  sum,  as 
nominal  damages,  as  the  jury  may 
award  in  establishing  plaintiff's  right 
of  action  for  the  carrier's  tort.  At- 
lantic Coast  Line  R.  Co.  v.  Stephens, 
11    Ga.    A.    520,    75    SB   841. 

[c]  Price  of  ticket  only. — Where  a 
passenger  sutlers  no  loss  of  earnings 
by  reason  of  three  hours'  delay 
caused  by  his  ticket  having  been 
taken  away  and  not  returned,  and  in- 
curs no  expense  to  which  he  would 
not  have  been  put  had  he  reached 
his  destination,  he  is  not  entitled  to 
any  damages  except  the  price  of  the 
ticket.  Stewart  v.  Baltimore,  etc., 
R.  Co.,   88   NYS   377. 

36.  Ky. — Louisville,  etc.,  R.,  etc., 
Co.  v.  Comley,  169  Ky.  11,  183  SW 
207;  Louisville,  etc.,  R.  Co.  v.  Spur- 
ling. 160  Ky.  819,  170  SW  192,  Ann 
Cael916A  487. 

Mich. — Hayes    v.    Wabash    R    Co., 


163  Mich.  174,  128  NW  217.  31  LRA 
NS   239. 

Mo. — Francis  v.  St.  Louis  Transfer 
Co.,  5  Mo.  A.  7  (cost  of  conveyance 
by  another  means). 

N.  Y. — Rose  v.  King,  76  App.  Dlv 
308,  78  NYS  419;  Barney  v.  Delaware 
etc.,  R  Co.,  61  Misc.  62,  113  NYS  138. 

Tex. — Chicago,  etc.,  R  Co.  v. 
Howell.  (Civ.  A)  166  SW  81. 

Wash. — Bullock  v.  White  Star  SS. 
Co.,  30  Wash.  448,  70  P  1106;  Rans- 
berry v.  North  American  Transp.. 
etc.,  Co.,  22  Wash.  476,  61  P  164. 

Eng. — Le  Blanche  v.  London,  etc.. 
R.  Co.,  1  C.  P.  D.  286,  5  ERC  392. 

[al  Where  no  humiliation  or  la- 
dignlty. — The  measure  of  damages 
for  breach  by  a  railroad  company  of 
a  contract  of  carriage  made  with  a 
passenger,  the  complaint  not  having 
asked  for  special  damages,  and  no 
circumstances  of  humiliation  or  in- 
dignity having  been  shown.  Is  mere- 
ly what  it  would  cost  the  passenger 
to  get  from  the  point  of  departure 
to  his  destination  In  the  most  fea- 
sible and  reasonable  way.  Rose  v. 
King,  76  App.  Div.  308,  78   NYS  419. 

[b]  XT  a  passenger  takes  a  special 
train  (1)  in  order  to  avoid  a  delay 
that  has  arisen  through  the  negli- 
gence of  the  company,  the  question 
whether  he  can  recover  the  cost  will 
depend  on  whether  the  taking  of  such 
special  train  was  a  reasonable  thing 
to  do,  having  regard  to  all  the  circum- 
stances. One  mode  of  determining 
what  would  be  reasonable  is  to  con- 
sider whether  under  the  circum- 
stances a  prudent  person  would  have 
taken  a  special  train  at  his  own  ex- 

Kense  in  order  to  avoid  a  delay  that 
ad  arisen  through  his  own  fault 
Le  Blanche  v.  London,  etc,  R  Co, 
1  C.  P.  D.  286,  6  ERC  392.  (2)  Where 
a  carrier's  ticket  agent  is  fully  and 
repeatedly  informed  that  it  is  neces- 
sary for  one  and  his  attorneys  to  be 
in  attendance  at  a  certain  place  by 
a  certain  time  on  a  matter  of  import- 
ance, and  that  if  they  cannot  so  ar- 
rive by  his  road  they  will  go  by  an- 
other, and  he  guarantees  connection 
at  B,  and  consequent  seasonable  ar- 
rival at  destination,  the  expense  of 
a  special  train  from  B  to  overtake 
the  train  which  had  left  there  before 
their  arrival  was  in  the  contempla- 
tion of  the  parties  when  making  the 
contract,  so  as  to  be  recoverable  as 
damages.  Hayes  v.  Wabash  R  Co, 
163  Mich.  174,  128  NW  217,  81  LRA 
NS  229. 

[c]  Unreasonable  •spans*  Inemma 
bjr  delayed  passenger. — in  an  action 
against  a  carrier  of  passengers  to  re- 
cover damages  for  a  failure  to  carry 

alalntlff  within  the  appointed  time  to 
le  place  for  which  he  had  taken  pas- 
sage, by  reason  whereof  he  did  not' 
perform   bis   errand   there   and  was 
detained  at  expense,  and   to  the  in- 
jury   of    his    business    at    home,   he 
must  produce  some  evidence  that,  if 
he  had  arrived  at  the  appointed  time. 
he  might  have  done  his  errand  and 
would    have    promptly    returned,   or 
that   he   could    not    with    due   effort 
accomplish   his   errand   by   reason  of 
his    delay    in   arriving.      It  appeared 
that  plaintiffs  errand  was  to  receive 
a  loan  of  money  previously  promised 
to  him  and  which  by  reason  ot  the 
delay    he    failed    to    get.      The   fare 
back   to  his  home   was    seventy-five 
cents,    and    plaintiff   made   no  effort 
to  borrow  this,  but  stayed  where  be 
was,  waiting  for  money  from  home 
and  In  the  meantime  incurring  hotel 
expenses   and   loss   to   his   business 
It  was  held  that  he  could  not,  under 
the  facts  proved,  recover  for  the  ex- 
penses   and    the    loss    to    business. 
Benson   v.   New   Jersey    R„  etc  Co.. 
22    N.    Y.    Super.   412. 

37.     International,    etc.,    R   Co.  v. 


For  later  oases,  developments  and  changes  in  the  law  Bee  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1277-1278] 


CARRIERS 


[10  C.  J.]     835 


his  destination  by  other  means,"  and  compensation 
for  time  lost  beyond  the  reasonable  length  of  time 
it  would  have  taken  the  carrier  to  transport  him  to 
his  destination,38  the  value  of  which  is  to  be  com- 
puted by  the  reasonable  value  of  the  passenger's 
services  in  his  ustal  occupation  at  the  place  of  des- 
tination.40 Where  a  passenger,  who  is  wrongfully 
excluded  from  a  train,  voluntarily  keeps  his  ticket 
as  evidence  and  purchases  another,  he  is  not  entitled 
to  recover  the  price  of  the  first  ticket.41  It  has  been 
held  that,  where  a  train  is  delayed,  a  passenger  is 
not  entitled  to  actual  damages  for  inconvenience, 
loss  of  time,  or  fatigue,  unless  he  has  suffered  pecu- 
niary damages  or  personal  loss,49  or  unless  the  car- 
rier's conduct  was  willful.*5 

As  dependent  on  nature  of  breach.    It  has  been 
held  that  an  action  for  being  refused  transportation 


Doolan.  56  Tex.  Civ.  A.  503.  120  8W 
1111;  Bullock  v.  White  Star  SS.  Co.. 
30  Wash.  448,  70  P  1106. 

38.     See  Infra  }  1278. 

89.  The  Stanley  Dollar,  160  Fed. 
911,  88  CCA  93;  Louisville,  etc.,  R, 
etc..  Co.  v.  Comley,  169  Ky.  11,  183 
SW  207;  Louisville,  etc..  R.  Co.  v. 
Spurling,  160  Ky.  819,  170  SW  192. 
AnnCasl916A  487;  Cincinnati,  etc.,  R 
Co.  v.  Ralne,  130  Ky.  454,  113  SW  495, 
132  AmSR  400.  19  LRANS  763;  Trin- 
ity, etc.,  R.  Co.  v.  Voss,  (Tex.  Civ.  A.) 
160  SW  663;  Bullock  v.  White  Star 
SS.  Co.,  30  Wash.  448,  70  P  1106; 
Ransberry  v.  North  American 
Transp.,  etc.,  Co.,  22  Wash.  476,  61 
P  154. 

[a]  "Whan  thai*  has  bean  merely 
a  delay  or  Interruption  In  the  course 
of  the  carriage  contracted  for,  and 
In  consequence  the  passenger  is  put 
off  at  a  safe  place  where  he  can 
have  comfortable  accommodations 
until  the  journey  can  be  resumed, 
and  there  is  no  element  of  Insult, 
indignity,  violence,  or  wrongdoing 
entering  into  or  connected  with  the 
conduct  of  the  carrier,  the  damage 
should  be  limited,  under  the  contract 
rule,  to  compensation  for  lost  time 
and  expense  incurred  by  the  delay." 
Louisville,  etc.,  R,  etc.,  Co.  v.  Com- 
,   169   Ky.  11.  20,  183  SW  207. 

3b]  Waiting  for  tarial  not  Included. 
>n  libel  against  a  vessel  for  breach 
of  a  contract  of  transportation,  libel- 
ants were  not  entitled  to  recover 
damages  for  loss  of  time  after  breach 
of  the  contracts  and  while  waiting 
for  the  trial  of  the  case.  The  Stan- 
ley Dollar,  160  Fed.  911.  88  CCA  93. 
40.  Cooley  v.  Pennsylvania  R.  Co.. 
40  Misc.  239,  81  NYS  692;  Bullock 
v.  White  Star  SS.  Co.,  30  Wash.  448, 
70  P  1106;  Ransberry  v.  North  Amer- 
ican Transp.,  etc.,  Co.,  22  Wash.  476, 
61  P  154.  But  see  Younge  v.  Pacific 
Mail  SS.  Co.,  1  Cal.  353  (holding  that, 
in  an  action  by  a  passenger  to  re- 
cover damages  for  a  breach  of  con- 
tract by  the  carrier  whereby  the 
former  Is  detained  for  an  unreason- 
able length  of  time,  a  charge  to  the 
jury  that  the  measure  of  damages 
Is  the  wages  at  the  rates  existing 
at  the  passenger's  destination  during 
the  period  of  detention  authorizes 
the  jury  to  give  damages  for  a  re- 
mote consequence,  and  Is  erroneous). 

[a]  Bate  of  wages. — Where  it  ap- 
pears that  the  rate  of  wages  of  work- 
men such  as  plaintiff's  employees 
was  the  same  at  the  point  of  destina- 
tion as  at  the  point  where  plaintiff 
was  landed,  and  that  plaintiff,  with 
his  men,  lost  several  days'  time  at 
the  latter  place,  evidence  of  the  rate 
ot  wages  there  was  admissible.  Bul- 
lock v.  White  Star  SS.  Co.,  30  Wash. 
448.  70  P  1106. 

[b]  Attorney. — (1)  The  measure  of 
damages  for  the  loss  of  time  In- 
curred by  an  attorney  through  failure 
of  a  railroad  company  to  transport 
him  is  not  what  the  time  of  practic- 
ing attorneys  of  his  capacity  is 
worth:  the  most  trustworthy  basis 
would  be  his  earnings  as  an  attorney 
either  before  or  after  the  particular 
time    In  question.     Turner  v.  Great 


Northern  R  Co..  15  Wash.  213.  46  P 
243,  55  AmSR  883.  (2)  Where  a 
lawyer  is  detained  by  a  railroad 
wreck,  he  can  recover  of  the  carrier 
merely  the  value  of  his  time  during 
the  delay,  based  on  the  average  of 
what  he  had  earned  for  at  least  a 
year  preceding  the  time  of  the  oc- 
currence, where  he  had  not  notified 
the  carrier  of  the  special  circum- 
stances making  it  necessary  for  him 
to  arrive  on  schedule  time.  Cooley  v. 
Pennsylvania  R  Co.,  40  Misc.  239, 
81  NYS  692 

41.  Williams  v.  Chicago,  etc.,  R 
Co.,  90  Kan.  478.  135  P  67; 

48.  Miller  v.  Southern  R.  Co.,  69 
S.  C.  116,  48  SE  99.  See  also  infra 
1  1278. 

43.  Miller  v.  Southern  R  Co.,  69 
S.  C.  116.  48  SB  99. 

Exemplary  damages  for  willful 
acta  Bee  infra  §  1281. 

44.  111. — Illinois  Cant.  R  Co.  v. 
Demars.  44   111.   292. 

Ky. — Southern  R.  Co.  v.  Marshall, 

64  SW  418,  23  KyL  813. 
Mass. — Murdock  v.  Boston,  etc,  R. 

Co.,    133   Mass.    15,    43    AmR   480. 

Tex. — Chicago,  etc.,  R.  Co.  v. 
Boyles.  11  Tex.  Civ.  A.  622,  33  SW 
247;  St.  Louis,  etc.,  R.  Co.  v.  Thomas, 
(Civ.  A.)  27  SW  419;  International, 
etc.,  R  Co.  v.  Flores,  (Civ.  A.)  26 
SW  899. 

Wis. — Walsh  v.  Chicago,  etc.,  R 
Co.,  42  Wis.  23,  24  AmR  376. 

[a]  Damagea  for  breach  of  contract 
and  tort  distinguished., — Where  plain- 
tiffs, a  man  and  hia  wife  together 
with  their  child,  while  passengers  on 
defendant's  train,  were  negligently 
put  down  before  reaching  their  desti- 
nation, and  it  was  nighttime  and 
rainy,  and  plaintiff's  wife,  being  in  a 
delicate  state  of  health,  was  made 
seriously  111  from  the  exposure  to 
the  weather  in  having  to  walk  home, 
the  court  held  that  the  carrier's 
breach  of  duty  was  a  tort,  and  dis- 
tinguished the  rules  of  damages  for 
breach  of  contract  and  tort  respec- 
tively as  follows:  In  an  action  for 
breach  of  contract  the  damages  re- 
coverable are  only  such  as  the  par- 
ties may  be  reasonably  supposed  to 
have  contemplated  as  a  probable  re- 
sult from  such  breach,  while  the 
general  rule  In  actions  of  tort  is  that 
the  wrongdoer  is  liable  for  all  in- 
juries resulting  directly  from  his 
wrongful  act,  whether  the  particular 
Injuries  could  or  could  not  nave  been 
foreseen  by  him.  Brown  v.  Chicago, 
etc.,  R.  Co..  54  Wis.  342,  11  NW  356, 
911,   41    AmR  41. 

48.  Ark. — Fordyce  v.  Nix,  58  Ark. 
136,  23   SW  967. 

Cal. — Sheldon  v.  Steamship  Uncle 
Sam,   18   Cal.   626,   79  AmD   193. 

111. — Handtoffskl  v.  Chicago  Cons. 
Tract.   Co.,   192   111.  A.   136. 

Ind. — Lake  Erie,  etc..  R.  Co.  v. 
Acres.  108  Ind.  548,  9  NE  453;  Cleve- 
land, etc..  R.  Co.  v.  Kinsley.  27  Ind. 
A   135,   60   NE  169,.  87  AmSR  245. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Hancs    69  Miss.  160.  13  S  246. 

N.   J. — Runyan   v.   Central   R.   Co.. 

65  N.  J.  L.  228.  47  A  422. 
N.   C. — Purcell   v.    Richmond,    etc., 


in  accordance  with  contract,  or  for  refusal  to  put 
the  passenger  off  at  his  destination,  is  for  breach  of 
contract,  and  the  damages  recoverable  are  those  re- 
coverable in  such  an  action.44  But  the  breach  of 
the  contract  may  also  involve  a  tort,  that  is,  a 
breach  of  the  carrier's  common-law  duty,  and  in 
such'  case  other  damages  than  those  incident  to 
breach  of  contract  may  be  recovered.45  The  tech- 
nical form  of  the  action  is,  however,  in  general,  im- 
material, recovery  being  allowed  in  accordance  with 
the  wrong  indicated  by  the  facts  as  alleged.48 

[§  1278]  2.  Physical  and  Mental  Suffering;  In- 
convenience. Damages  for  physical  or  mental  suffer- 
ing may  generally  be  recovered  where  they  are  due 
to  injury  or  anxiety  incident  to  or  consequent  on 
the  passenger  being  wrongfully  carried  to  or  put 
down  at  a  point  away  from  his  destination,"  or  on 

R  Co.,  108  N.  C.  414,  12  SE  954.  12 
LRA  113. 

Tex. — El  Paso,  etc.,  R.  Co.  v. 
Sawyer,  54  Tex.  Civ.  A.  887,  119  SW 
110. 

Damages  for  paraonal  Injuries  see 
generally   Infra  II    1393-1402. 

48.  Ala. — McGhee  v.  Reynolds,  117 
Ala.   413,  28  S  68. 

Oa. — Seals  v.  Augusta  Southern  R. 
Co..  102  Ga.   S17.  29   RE  116. 

Ky.— Louisville,  etc,  R.  Co.  v. 
Storms,   15   KyL  333. 

Miss. — New  Orleans,  etc.,  R  Co.  v. 
Hurst,  36  Miss.  660,   74  AmD  785. 

Mo. — Marshall  v.  St.  Louis,  etc.,  R 
Co..   78  Mo.   610. 

N.  C. — Williams  v.  Carolina,  etc., 
R.  Co..  144  N.  C.  498,  67  SE  216,  12 
LRANS  191,  12  AnnCaa  1000. 

Tex. — El  Paso,  etc.,  R.  Co.  v.  Lan- 
don.  58  Tex.  Civ.  A.  397,  124  SW  744. 

Wis. — Brown  v.  Chicago,  etc.,  R. 
Co.,  54  Wis.  342.  11  NW  856,  911,  41 
AmR  41. 

[a]  Whera  a  pasaangar  ia  ejected 
from  the  train  by  reason  of  the 
wrongful  act  of  the  agent  or  previous 
conductor  in  not  providing  him  with 
the  necessary  evidence  of  his  right 
to  transportation,  such  wrong,  and 
not  the  ejection  from  the  train,  is 
the  basis  of  the  action.  McGhee  v. 
Reynolds,  117  Ala.  413.  23  S  68:  Mar- 
shall v.  St.  Louis,  etc.,  R  Co.,  78 
Mo.  610. 

fb]  Where  a  oanier  negligently 
falls  to  atop  for  a  person  desiring  to 
take  passage,  such  person  is  entitled 
to  recover  the  damages  resulting, 
whether  the  action  is  brought  for 
the  breach  of  the  contract  or  fqr 
the  tort.  Williams  v.  Carolina,  etc, 
R.  Co.,  144  N.  C.  498,  67  SE  216,  12 
LRANS  191,  12  AnnCas  1000. 

[c]  Derailment. — Damages  for  the 
breach  of  a  contract  for  carriage  of 
a  passenger  resulting  from  a  derail- 
ment are  the  same  as  are  recover- 
able in  an  action  of  tort  on  the 
same  facts.  El  Paso,  etc.,  R.  Co.  v. 
Landon,  68  Tex.  Civ.  A.  397,  124  SW 
744. 

47.  TJ.  S.— The  Willamette  Valley, 
71  Fed.  712;  Morrison  v.  The  John  L. 
Stephens,  17  F.  Cas.  No.  9,847. 

Ala. — Louisville,  etc.,  R  Co.  v. 
Quick,  126  Ala.  553,  28  S  14;  East 
Tennessee,  etc.,  R.  Co.  v.  Lockhart, 
79  Ala.  315;  Central  of  Georgia  R.  Co. 
v.  Barnltz,   (A.)   70  S  946. 

Ga. — Southern  R.  Co.  v.  Huckaba, 
14  Ga.  A.  311,  80  SE  697;  Southern 
R.  Co.  v.  Daughdrlll,  11  Ga.  A.  603, 
75  SE  925. 

Ky. — Tennessee  Cent  R.  Co.  v. 
Brasher,  97  SW  349,  29  KyL  1277: 
Kentucky  Cent.  R.  Co.  v.  Biddle.  34 
SW  904,  17  KyL  1363;  Memphis,  etc.. 
Packet  Co.  v.  Nagel,  15  KyL  742; 
Cincinnati,  etc.,  R.  Co.  v.  Richardson, 
14  KyL  367;  Dawson"  v.  Louisville, 
etc.,  R.  Co.,  6  KyL  669,  668,  13  Ky. 
Op.   226. 

Miss. — Southern  R.  Co.  v.  Kendrlck, 
40  Miss.  374,   90  AmD  332. 

N.  Y.— Williams  v.  Vanderbilt,  28 
N.  Y.  217.  84  AmD  333. 

Tex. — Pullman  Co.  v.  Cox,  56  Tex. 
Civ.  A.  327,  120  SW  1058;  Texas,  etc^ 
R.  Co.  v.  Hartnett.  (Civ.  A.)  34  SW 
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his  not  being  given  a  proper  opportunity  to  board 
the  train,*9  but  not  where  such  physical  or  mental 
suffering  is  a  remote  result  of  the  carrier's  breach 
of  duty.49  Such  damages  may  also  be  recovered  for 
an  unreasonable  delay  in  transportation,60  unless 
they  are  merely  a  remote  result  of  the   delay.01 

1057;  Pullman  Palace  Car  Co.  v. 
Trimble,  8  Tex.  Civ.  A.  335,  28  SW 
96;  Texas,  etc..  R.  Co.  v.  Mansell, 
(Civ.  A.)   23  SW  649. 

Wis. — Stutz  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  147,  40  NW  663,  9  AmSR  769; 
Brown  v.  Chicago,  etc.,  R.  Co.,  64 
Wis.  342,  11  NW  356,  911,  41  AmR  41. 

[a]  A  railroad  company  selling  a 
wrong  ticket  to  •  woman  (1)  un- 
accustomed to  traveling  Is  liable  for 
mental  anguish  suffered  by  her  while 
waiting  in  a  city  In  which  she  was 
a  stranger,  and  where  she  was  com- 
pelled to  ask  a  hotel  man  to  keep 
her  until  she  could  get  money  to  pay 
her  bill.  Texas,  etc.,  R.  Co.  v. 
Armstrong,  93  Tex.  31,  61  SW  836 
[rev  (Tex.  Civ.  A.)  41  SW  833J.  (2) 
Where  the  failure  of  a  railroad  com- 
pany to  give  a  passenger  the  ticket 
she  contracted  for  was  the  proximate 
cause  of  her  discomfort,  exposure, 
and  sickness,  the  company  was  liable 
In  damages.  Texas,  etc.,  R.  Co.  v. 
Wynn,  44  Tex.  Civ.  A.  29,  97  SW 
606. 

[b]  VerrousnMS*—  Evidence  of 
nervousness  caused  by  the  breach  of 
a  carrier's  contract,  resulting  in  sick- 
ness and  a  year's  weakness,  author- 
izes a  recovery  for  pain  and  suffering. 
Southern  R.  Co.  v.  Daughdrtll,  11  Ga. 
A.  603,  75  SB  925. 

[c]  Fright  and  mental  distress*— 
A  passenger  whom  a  carrier  wrong- 
fully refuses  to  carry  to  his  destina- 
tion may  recover  damages  both  for 
fright  and  for  mental  distress,  the 
two   elements   being   distinct.     Pull- 

?ian  Co.  v.  Cox,  66  Tex.  Civ.  A  327, 
20  SW  1068. 

Mental  suffering  as  an  element  of 
damage  see  generally  Damages  [13 
Cyc  137]. 

48.  Brown  v.  Georgia,  etc.,  R.  Co., 
119  Ga.  88,  46  SB  71;  International, 
etc.,  R.  Co.  v.  Anchonda,  (Tex..  Civ. 
A.)    68  SW  743. 

fa]  Overnight  in  unheated  and  un- 
Uffhted  station.— Where  the  gist  of 
the  action  Is  the  failure  to  stop  the 
train  to  take  on  passengers,  they  are 
entitled  to  recover  the  damages 
naturally  flowing  therefrom,  includ- 
ing suffering  from  being  compelled 
to  remain  overnight  In  an  unheated 
and  unllghted  station.  Brown  v. 
Georgia,  etc.,  R.  Co.,  119  Ga.  88,  46 
SE  71. 

[b]  The  husband  of  a  woman 
whose  children  are  separated  from 
her  by  reason  of  defendant's  failure 
to  stop  Its  train  long  enough  for  her 
to  board  It  after  her  children  are 
placed  thereon  Is  entitled  to  recover 
for  the  mental   anguish   suffered  by 


Damages  for  mental  pain  and  humiliation  may  also 
be  recovered  where  the  passenger  is  transported  in 
an  improper  manner,  or  under  aggravated  circum- 
.  stances,52  as  where  a  white  passenger  is  wrongfully 
compelled  to  ride  in  a  coach  intended  for  colored 
persons,"  or  where  a  passenger  is  wrongfully  com- 


the  wife  without  proof  of  any  phys- 
ical Injury  whatever.  International, 
etc.,  R.  Co.  v.  Anchonda,  (Tex.  Civ. 
A.)  68  SW  743. 

49.  Ala. — Louisville,  etc..  R.  Co,  v. 
Quick,  125  Ala.  653,  28  S  14. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Evans,  94  Ark.  324,  126  SW  1058;  St 
Louis,  etc..  R.  Co.  v.  Bragg,  69  Ark. 
402,  64  SW  226,  86  AmSR  206;  St. 
Louis,  etc..  R.  Co.  v.  Power,  67 
Ark.  142,  63  SW  572. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Spurling,  160  Ky.  819,  170  SW  192. 
AnnCasl916A  487;  Cincinnati,  etc.,  R. 
Co.  v.  Raine,  130  Ky.  464,  113  SW 
495.    132   AmSR   400,    19   LRANS   753. 

Miss. — Dorrah  v.  Illinois  Cent.  R. 
Co.,  65  Miss.  14.  3  S  36,  7  AmSR  629. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Welch,  100  Tex.  118,  94  SW  333  [rev 
(Civ.  A.)  91  SW  521];  Freeman  v. 
Clark,  (Civ.  A.)  177  SW  1188;  St. 
Louis  Southwestern  R.  Co.  v.  Crane, 
(Civ.  A.)  102  SW  738;  Southern  Pac. 
Co.  v.  Milner,  46  Tex.  Civ.  A.  489, 
100  SW  1170. 

[a]     Illustrations.-  ■  (1 )    In   an   ac- 


tion against  a  carrier  for  carrying 
plaintiff  beyond  her  destination,  the 
anxiety  and  physical  injury  caused 
by  her  exposure  to  rain  and  cold  after 
being  returned  to  her  destination  are 
not  proper  elements  of  damage. 
Louisville,  etc.,  R.  Co.  v.  Quick.  125 
Ala.  653,  28  S  14.  (2)  Where  de- 
fendant's conductor  failed  to  give 
plaintiff's  wife  a  slip  authorizing  the 
next  conductor  to  transport  the  wife 
to  her  destination,  whereby  such  sec- 
ond conductor  failed  to  honor  her 
mileage  ticket,  defendant  was  not 
liable  for  the  mental  suffering  aris- 
ing out  of  the  fact  that  the  wife 
was  compelled  to  borrow  the  sum  of 
three  dollars  from  a  fellow  passen- 
ger in  order  to  complete  her  Journey, 
the  Injury  resulting  therefrom  not 
being  one  which  the  first  conductor 
would  be  likely  to  have  foreseen 
would  result  from  his  negligent 
omission  to  give  the  slip.  Missouri, 
etc.,  R.  Co.  v.  Welch,  100  Tex.  118, 
94  SW  333  [rev  (Civ.  A.)  91  SW 
621].  (3)  In  an  action  for  damages 
caused  by  a  failure  to  stop  a  train, 
where  it  appears  that  the  conductor 
sent  plaintiff  home  in  an  automobile 
and  that  plaintiff  had  an  attack  of 
typhoid  fever  later,  the  fever  Is  not 
proximately  caused  by  the  conduc- 
tor's negligence  so  as  to  constitute 
an  element  of  recoverable  damages 
against  the  railroad,  and  the  admis- 
sion of  any  testimony  on  that  point 
is  erroneous.  Seaboard  Air  Line  R. 
Co.  v.  Standifer,  190  Ala.  260,  67  S 
391 

[b]  Damages  for  ollstered  feat 
from  nqt  being  Informed  of  a  train's 
stopping  place  nearest  his  destina- 
tion, as  a  result  of  which  a  pas- 
senger had  a  longer  walk  to  his  des- 
tination, are  not  a  necessary  result 
of  the  carrier's  negligence,  but  are 
In  their  nature  special  damages. 
Louisville,  etc.,  R.  Co.  v.  Sanders,  7 
Ala.  A  543,  61  S  482. 

[c]  Failure  to  furnish  special  oar. 
— A  passenger  who  Induces  friends  to 
travel  with  him,  relying  on  the  car- 
rier's promise  to  furnish  a  through 
chair  car,  is  not  entitled  -to  recover 
for  humiliation  suffered  by  htm 
through  the  road's  failure  to  furnish 
such  car  because  his  friends  whom 
he  has  Induced  to  travel  with  him 
were  so  treated.  Freeman  v.  Clark, 
(Tex.  Civ.  A.)  177  SW  1189. 

60.  Ark. — Arkansas  Cent.  R.  Co. 
v.  Janson.  90  Ark.   494,   119  SW  648. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Lukens,  32  App.  442. 

Ky. — Southern  R.  Co.  v.  Miller,  129 


Ky.  98,  102,  110  SW  361,  33  KyL  605 
[clt  Cycl. 

Mo. — Green  v.  Missouri,  etc.,  R.  Co., 
121  Mo.  A.  720,  97  SW  646. 

Nev. — Burrus  v.  Nevada-California- 
Oregon  R.  Co.,  38  Nev.  156,  146  P 
926. 

S.  C. — Taber  v.  Seaboard  Air  Line 
R.  Co.,   81   S.  C.   317,   62  SE  311. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Stog- 
ner.  (Civ.  A.)  163  SW  319;  St.  Louis 
Southwestern  R.  Co.  v.  Culver,  (Civ. 
A.)   86   SW   628. 

[a]  Delay  in  furnishing  tickets 
(1)  Where  a  railroad  company 
agreed  with  a  father  to  wire  a  ticket 
to  his  son,  but  failed  so  to  do,  the 
father  was  entitled  to  recover  com- 
pensation for  mental  suffering  caused 
by  the  son's  delay  in  reaching 
home.  Missouri,  etc.,  R.  Co.  v.  Stog- 
ner,  (Tex.  Civ.  A.)  168  SW  319.  (2) 
Where  an  agent  of  defendant  rail- 
road company  sold  plaintiff  an  order 
for  a  ticket  to  be  used  by  plaintiff's 
wife  in  returning  home,  the  fact 
that  an  unreasonable  delay  in  fur- 
nishing the  ticket  would  cause  plain- 
tiff anxiety,  distress,  and  mental  suf- 


fering was  reasonably  within  the  con- 
templation of  the  parties,  so  that 
plaintiff  was  entitled  to  recover  for 
damages  so  caused.  St.  Louis  South- 
western R.  Co.  v.  Culver,  (Tex.  Civ. 
A.)  86  SW  628. 

[b]  Aggravation  of  injury  hy 
passenger's  condition. — (1)  The  fact 
that  a  passenger  was  Inarm,  or  In  a 
condition  which  aggravated  injuries 
resulting  from  defendant  railroad's 
negligent  delay  in  transporting  him, 
and  from  Its  failure  to  keep  its  cars 
In  a  reasonably  comfortable  condi- 
tion, did  not  excuse  defendant  from 
liability.  Southern  R.  Co.  v.  Miller. 
129  Ky.  98,  102,  110  SW  351,  33  KyL, 
505  [clt  Cyc].  (2)  Where  a  passen- 
ger afflicted  with  rheumatism  was 
carried  past  her  destination  by 
failure  to  stop  a  sufficient  time  for 
her  to  alight,  and  she  was  taken  to 
the  next  station  and  forced  to  wait 
there  several  hours  among  strangers 
and  without  food  for  a  return  train 
she  is  entitled  to  recover  for  fright 
and  mental  anguish.  Texas,  etc,  R 
Co.  v.  Gott,  20  Tex.  Civ.  A  335, 
50  SW  193.  Damages  for  personal 
Injuries  to  one  already  diseased  see 
generally  Damages  [13  Cyc  311. 

[c]  Special  train; — A  railroad  com- 
pany, breaching  Its  contract  to  fur- 
nish a  special  train  to  carry  speedily 
for  medical  treatment  a  son  of  the 
person  contracting  for  the  train.  Is 
liable  to  the  person  for  mental 
anguish  caused  by  the  breach  causing 
delay  in  the  son's  removal,  where  the 
company  was,  at  the  time  of  the 
making  of  the  contract,  advised  of 
the  necessity  of  the  speedy  removal 
of  the  son  for  medical  treatment  and 
the  danger  to  his  life  by  any  delay  In 
removal.  Burrus  v.  Nevada-Callfor- 
nia-Oregon  R.  Co.,  38  Nev.  156,  145 
P  926. 

51.  Hot  Springs  R.  Co.  v.  De- 
loney,  66  Ark.  177.  46  SW  351,  67 
AmSR  913;  Louisville,  etc,  R.  Co. 
v.  Spurling.  160  Ky.  819,  170  SW  191, 
AnnCasl916A  487;  Jones  v.  Texas, 
etc.,  R.  Co.,  23  Tex.  Civ.  A.  65.  55 
SW  871;  Miner  v.  Canadian  Pac.  R 
Co..  (Alta.)  18  WestLR  476  [aff  li 
WestLR  161]. 

[a]  Delay  la  transporting  dead 
body. — Damages  for  wounded  feel- 
ings or  mental  sufferings  on  account 
of  the  delay  in  carriage  of  the  dead 
body  of  plaintiff's  son  have  been  re- 
fused. Miner  v.  Canadian  Pac  R 
Co.,  (Alta.)  18  WestLR  476  [aff  It 
WestLR  161]. 

[b]  Delay  in  •••lag'  nek  toother*— 
Mental  suffering  caused  by  the  delay 
in  seeing  a  wick  brother  Is  too  re- 
mote to  be  considered  as  an  ele- 
ment of  damage.  Hot  Springs  R. 
Co.  v.  Deloney,  65  Ark.  177,  46  SW 
861,   67   AmSR  913. 

59.  Illinois  Cent.  R  Co.  v.  Flem- 
ing, 148  Ky.  473,  146  SW  1110;  Har- 
ris v.  Delaware,  etc,  R.  Co.,  77  N.  J. 
L.  278.  72  A  60  [aff  82  N.  J.  L.  456, 
82  A  881]. 

[a]  Imputing  fraud  to  passenger. — 
Where  a  carrier  takes  up  a  passen- 
ger's ticket  illegally  and  in  a  public 
manner  In  the  presence  of  other  pas- 
sengers, under  circumstances  virtu- 
ally amounting  to  an  Imputation  of 
fraud,  the  passenger  may  recover 
for  Injury  to  his  feelings  and  the 
ignominy  thrust  on  him.  Harris  v. 
Delaware,  etc.,  R.  Co.,  77  N.  J.  L 
278,  72  A  50  [aff  82  N.  J.  L.  456.  I! 
A  881]. 

63.  Chicago,  etc.,  R.  Co.  v.  Allison. 
120  Ark.  54,  178  SW  401;  Louisville, 
etc.,  R.  Co.  v.  Ritchel,  148  Ky.  701, 
147  SW  411.  41  LRANS  958  and  note. 
AnnCasl913E  517  and  note;  Missouri. 
etc.,  R.  Co.  v.  Ball,  25  Tex  Civ.  A. 
600.  61  SW  327;  Texas,  etc,  R  Co. 
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pelled  to  pay  an  additional  fare  to  avoid  being 
ejected,"  or  where  the  carrier  improperly  fails  or 
refuses  to  transport  him  as  a  passenger.68 

Necessity  for  physical  injury.  It  is  generally 
held,  however,  that  for  mere  negligent  omission  of 
duty,  not  accompanied  with,  or  resulting  in,  physi- 
cal injury,  or  without  circumstances  of  aggravation, 
the  carrier  is  not  liable  for  damages  by  way  of 
compensation  for  mental  suffering,  or  for  incon- 
venience and  annoyance." 

Inconvenience  and  annoyance.  Where  a  passen- 
ger is  wrongfully  put  down  at  a  place  other  than 
his  destination,  and  he  uses  ordinary  care  to  avoid 
walking,  without  success,  he  is  entitled 'to  compen- 
sation for  the  trouble,  inconvenience,  and  annoyance 


of  having  to  walk,58  or  in  getting  to  his  destination 
through  other  means  of  transportation.69  It  has 
been  held  that  such  damages  may  also  be  recovered 
on  account  of  delay  in  transportation,60  although 
there  is  Authority  to  the  contrary.81 

Injury;  sickness.  Where  a  passenger,  through 
the  negligence  or  wrongful  act  of  the  carrier,  is  put 
down  at  a  place  other  than  his  destination,  necessi- 
tating a  walk  from  which  sickness  or  injury  results, 
the  conclusion  generally  reached  is  that  in  such  case 
the  act  of  the  carrier  is  the  proximate  cause  of  the 
resulting  sickness  or  injury,  provided  the  passenger 
has  been  prudent  and  careful  in  undertaking  the 
walk,  there  being  no  other  means  at  hand  of  alle- 
viating his  position,8*  although  the  carrier  had  no 


v.  Johnson.  2  Tex.  A.  Civ.  Cas.  { 
115;  Norfolk,  qtc,  R.  Co.  v.  Stone, 
111  Va.  730,  69  SE  927. 

[a]  Where  m  white  woman  la  com- 
pelled to  ride  In  a  coaeh  Intended  for 
negroes,  the  carrier  Is  liable  in  breach 
of  contract  for  the  mental  pain  and 
humiliation  suffered  as  a  direct  re- 
sult thereof,  although  there  Is  no 
physical  Injury.  Missouri,  etc.,  R. 
Co.  v.  Ball,  25  Tex.  Civ.  A.  500,  SI 
SW  327:  Texas,  etc.,  R  Co.  v.  John- 
son, 2  Tex.  A.  Civ.  Cas.  !  185. 

[b]  BTeeesslty  for  physical  Injury. 
— A  white  passenger  required  in  vio- 
lation of  statute  to  ride  In  the  negro 
coach  may  recover  damages  for 
humiliation  suffered,  although  no 
pnysical  Injury  resulted.  Chicago, 
etc.,  R.  Co.  v.  Allison,  120  Ark.  54, 
178  SW  401. 

64.  See  supra  {  1206.  Compare 
Galveston,  etc,  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A.)  46  SW  848  (holding 
that,  where  a  passenger  on  a  rail- 
road train  was  told  that  he  would 
have  to  pay  a  bridge  toll  some  time 
during  the  night,  and  the  conductor 
offered  to  receive  it  and  pay  It  for 
him,  and  on  a  previous  occasion  he 
had  been  told  the  same  thing,  had  re- 
fused to  pay,  and  was  not  disturbed 
on  passing  over  the  bridge,  or  com- 
pelled to  pay  such  toll,  in  an  action 
for  damages  in  collecting  such  toll 
it  was  not  error  to  refuse  to  instruct 
that  he  could  not  recover  for  discom- 
fort or  injury  to  his  feelings  by 
being  aroused  in  the  night  by  an  em- 
ployee of  the  bridge  company  and 
compelled  to  pay  the  toll). 

56.  Rhodes  v.  Honolulu  Rapid 
Transit,  etc.,  Co.,  16  Hawaii  319: 
Cleveland,  etc.,  R.  Co.  v.  Kinsley,  27 
Ind.  A.  135,  60  NE  169,  87  AmSR 
245;  Runyan  v.  Central  R.  Co.,  65 
N.  J.  L.  228,  47  A  422. 

[a]  .A  passenger  wrongfully  re- 
fused a  transfer  to  a  connecting  line 
by  a  street  car  company  is  entitled 
to  compensatory  damages,  Including 
damages  for  humiliation,  mental  suf- 
fering. Injury  to  feelings,  etc., 
Rhodes  v.  Honolulu  Rapid  Transit, 
etc..   Co.,    16   Hawaii    319. 

66.  Ark. — Chicago,  etc.,  R.  Co.  v. 
Mlzell,  118  Ark.  153,  176  SW  396; 
Teiarkana.  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  123,  53  SW  673. 

Ga, — Central  of  Georgia  R.  Co.  v. 
-Wallace,  141  Ga.  51,  80  SE  282,  49 
LRANS  429  and  note,  AnnCasl915A 
1076  and  note;  Sapplngton  v.  Atlanta, 
etc,  R.  Co.,  127  Ga.  178,  56  SE  311. 

111. —  Illinois  Cent.  R.  Co.  v.  Sid- 
dons,  53  111.  A.  607. 

Kan. — Kansas  Cityt  etc.,  R.  Oo.  v. 
Dalton,  65  Kan.  661,  70  P  645. 

Mich. — Schroeder  v.  Detroit,  etc., 
R.  Co.,  174   Mich.  684,  140  NW  968. 

Miss. —  Pullman  Co.  v.  Kelly,  86 
Miss.   87,   38  S  317. 

Mo. —  Trigg  v.  St.  Louis,  etc,  R. 
Co,  74  Mo.  147,  41  AmR  305;  Raw- 
lings  v.  Wabash  R.  Co.,  97  Mo.  A. 
516,  71  SW  534;  Demlng  v.  Chicago, 
etc.,  R.  Co.,  80  Mo.  A.  152:  Strange  v. 
Missouri  Pac.  R.  Co.,  61  Mo.  A.   586. 

N.  C. — Smith  v.  Wilmington,  etc., 
R.  Co.,  130  N.  C.  304,  41   SE  481. 

S.  C. — Berley  v.  Seaboard  Air  Line 
R.  Co..  88  S  C.  411,  65  SE  456;  Black 
v.  Atlantic  Coast  Line  R  Co.,  82  S.  C. 


478,  64  SE  418;  Taber  v.  Seaboard 
Air  Line  R.  Co.,  81  S.  C.  317,  62  SE 
311;  Martin  v.  Columbia,  etc.,  R.  Co., 
32  S.  C.   592,  10  SE  960. 

Wash. — Turner  v.  Great  Northern 
R.  Co..  15  Wash.  213,  46  P  243,  55  Am 
SR  883  [dist  Wlllson  v.  Northern 
Pac.  R.  Co.,  6  Wash.  621,  32  P  468, 
34  P  146]. 

[a]  Illustrations.— (1)  A  passen- 
ger cannot  recover  for  mental  an- 
guish arising  solely  from  the  fact 
that  the  carrier  may  have  failed  to 
carry  him  to  his  destination  within 
the  schedule  time,  whereby  he  failed 
to  connect  with  another  carrier. 
Central  of  Georgia  R.  Co.  v.  Wal- 
lace, 141  Ga.  51.  80  SE  282,  49 
LRANS  429,  AnnCasl915A  1076.  (2) 
A  passenger,  carried  past  his  station 
and  put  off  In  the  darkness,  cannot 
recover  damages  for  mental  suffering 
and  fright,  unless  such  mental  an- 
guish is  connected  with  a  contem- 
poraneous physical  Injury;  and  mere 
sickness  resulting  from  fright, 
worry,  and  overtaxation  of  strength 
after  leaving  the  train  will  not  Jus- 
tify a  recovery  of  damages  for  men- 
tal suffering.  Demlng  v.*  Chicago, 
etc..  R.  Co.,  80  Mo.  A.  152. 

[b]  nrervous  breakdown. — While, 
In  an  action  for  Injury  to  a  passen- 

ger  from  delay  in  carriage,  there  can 
e  no  recovery  for  mere  mental  suf- 
fering, disconnected  from  bodily 
Injury  resulting  from  the  carrier's 
negligence,  yet  she  may  recover  for 
a  nervous  breakdown  directly  due  to 
such  negligence.  Taber  v.  Seaboard 
Air  Line  R.  Co.,  81  S.  C.  317,  62  SE  811. 
Mental  suffering*  as  element  of  dam- 
ages.— For  the  general  rule,  and  its 
discussion,  illustrations,  and  limita- 
tions see  Damages  [13  Cyc  39  et  seq]. 

67.  Miller  v.  Baltimore,  etc.,  R. 
Co.,   89  App.  Dtv.   457,   85  NTS  883. 

68.  Ala. — Alabama  Great  Southern 
R.  Co.  v.  Sellers,  93  Ala.  9,  9  S  375, 
30  AmSR  17;  Louisville,  etc.,  R  Co. 
v.  Sanders,  7  Ala.  A.  543,  61  S  482. 

Ark. — Louisiana,  etc.,  R  Co.  v. 
Rider,  103  Ark.    558,  146   SW  849. 

Ky. — Louisville,  etc.,  R.,  etc,  Co. 
v.  Comley,  169  Ky.  11,  183  SW  207. 

La. —  Airey  v.  Pullman  Palace  Car 
Co..  50  La.  Ann.  648,  23  S    512. 

Tex. — Houston,  etc.,  R  Co.  v.  Mc- 
Kenxle,  (Civ.  A.)  41  SW  881. 

Wis. — Walsh  v.  Chicago,  etc.,  R 
Co.,   42   Wis.   23,   24  AmR  376. 

Eng. — Hobbs  v.  London,  etc,  R 
Co.,  L.  R.  10  Q.  B.  Ill,  6  ERC  381. 

[a]  Illustration. — A  passenger  who 
was  not  informed  of  the  stopping 
place  nearest  his  destination,  and 
who  was  carried  beyond  so  that  he 
was  compelled  to  walk  four  miles 
instead  of  one,  may  recover  for  the 
added  fatigue,  annoyance,  and  incon- 
venience. Louisville,  etc.,  R.  Co.  v. 
Sanders,  7  Ala.  A  543.  61  S  482. 
~  fb]  The  measure  of  damage  for 
failure  to  back  the  train  to  a  neigh- 
boring station  or  farmhouse,  on  its 
stoppage  by  a  washout,  is  the  differ- 
ence between  such  Inconvenience  and 
discomfort  as  plaintiff  experienced 
and  that  which  he  would  have  ex- 
perienced if  the  train  had  been  so 
backed.  Houston,  etc.,  R.  Co.  v. 
Rogers,  16  Tex.  Civ.  A.  19,  40  SW 
201. 


69.  Ala. — Alabama  Great  Southern 
R.  Co.  v.  Sellers^  93  Ala.  9,  9  S  376( 
30  AmSR  17;  East  Tennessee,  etc; 
R   Co.  v.   Lockhart,   79   Ala.   815. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Evans,   94  Ark.   324,  126  SW  1058. 

Ind. —  Cincinnati,  etc.,  R.  Co.  v. 
Eaton,  94  Ind.  474,  48  AmR  179. 

Mo. — Trigg  v.  St  Louis,  etc,  R. 
Co.,  74  Mo.  147.  305. 

Pa, — Pennsylvania  R  Co.  v.  Aspell, 
23  Pa.  147,  62  AmD  823. 

SO.     St.  Louis,  etc,  R.  Co.  v.  Berry, 

4  Tex.  A.  Civ.  Cas.  9  166,  15  SW  «; 
Walsh  v.  Chicago,  etc,  R.  Co.,  42  Wis. 
23,  24  AmR  276. 

61.  Bonsteel  v.  Vanderbllt,  at 
Barb.  (N.  V.)  26:  Briggs  v.  Vander- 
bllt, 19  Barb.  (N.  Y.)  222;  Miller  v; 
Southern  R.  Co.,  69  S.  C.  116,  48  SB 
99. 

63.  Ala. — East  Tennessee,  etc,  R. 
Co.  v.  Lockhart,  79  Ala.  816. 

Ark. — Louisiana,  etc.,  R  Co.  ■». 
Rider,  103  Ark.  558,  146  SW  84»> 
St.  Louis  Southwestern  R.  Co.  v. 
Pearson,  88  Ark.  200,  114  SW  211. 

Ind. — Cincinnati,  etc,  R  Co.  v. 
Eaton,  94  Ind.  474,  48  AmR  17*. 

Ky. — Louisville,  etc,  R,  etc,  Co.  t< 
Comley,  169  Ky.  11,  183  SW  207; 
Tennessee  Cent.  R.  Co.  v.  Brasher,  97 
SW  349,  29  KyL  1277;  Chesapeake., 
etc,  R.  Co.  v.  Lynch,  89  SW  517,  28 
KyL  467;  Kentucky  Cent.  R  Co.  v. 
Blddle,  34  SW  904,  17  KyL  1368. 

Mich. — Moss  v.  Detroit,  etc  R  Co.* 
188  Mich.  1,  164  NW  140. 

Miss. — Mobile,  etc,  R  Co.  v.'  Mc- 
Arthur,  43  Miss.  180. 

Mo. — Stevens  v.  Kan  bub  City  El.  R 
Co,  126  Mo.  A.  619,  105  SW  26;  Wink- 
ler V.  St.  Louis,  etc,  R.  Co,  21  Mo. 
A.  99;  Evans  v.  St.  Louis,  etc,  R.Co,, 
11  Mo.  A  463. 

N.  T. — Williams  v.  Vanderbllt.  28 
N.  T.  217,  84  AmD  333  [aff  29  Barb. 
491]. 

Okl. — St.  Louis,  etc,  R  Co.  v.. 
Davis,  37  Okl.  840,  132  P  837. 

S.  C. — Pickens  v.  South  Carolina,, 
etc,  R.  Co,  54  S.  C.  498,  32  SE  567.      . 

Tex. — International,  etc.,  R.  Co.  */.• 
Terry,  62  Tex.  880:  St.  Louis  South- 
western R.  Co.  v.  Foster,  46  Tex.  Civ. 
A.  617,  103  SW  194;  Texas,  etc,  R 
Co.   v.    Pollard,   2    Tex.   A.   Civ.   Cas. 

5  481.  Compare  Texas,  etc,  R  Co. 
v.  Wiggins,  (Civ.  A)  156  SW  1111 
(holding  that  such  damages  are  too 
remote  a  result  of  the  carrier's  agent 
not  selling  the  passenger  a  proper 
ticket,  whereby  he  alighted  at  the 
point  specified  in  the  ticket,  but  not 
at  his  proper  destination,  and  from 
lack  of  funds  was  compelled  to  walk 
back). 

Wis. — Kreuzlger  v.  Chicago,  etc, 
R.  Co,  73  Wis.  158,  40  NW  657;  Stuts 
v.  Chicago,  etc.,  R.  Co,  73  Wis.  147, 
40  NW  658,  9  AmSR  769. 

[a]  Tort  as  basis  of  rule. — "When 
the  contract  of  carriage  is  broken  In 
such  manner  as  to  be  tortious,  as 
when  no  effort  is  made  by  the  car- 
rier to  look  after  the  safety  or  com- 
fort of  the  passenger,  and  the  situa- 
tion is  such  that  the  passenger  can- 
not And  safe  and  comfortable  accom- 
modations by  the  exercise  of  reason- 
able care,  and  suffers  injury  in  con- 
sequence thereof,  the  damage  should 
be  assessed  under  the  tort  rule,  and 
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notice  of  the  passenger's  physical  condition;*3  and 
thia  rule  also  applies  to  injuries  received  by  the 
passenger  from  exposure,  or  otherwise,  while  exer- 
cising due  care*  to  get  to  his  destination  by  other 
means  of  conveyance,84  or  from  being  compelled  to 
wait  in  an  unhealthy  place.65  Bui;  on  the  other 
hand,  it  has  been  held  that  sickness  and  exposure 
resulting  from  being  wrongfully  carried  beyond  the 
destination,  and  put  off  at  a  place  not  in  itself  dan- 
gerous, and  in  a  proper  and  careful  manner,  is  too 
remote  to  be  charged  to  the  fault  of  the  carrier.** 
Where  the  walk  has  been  voluntarily  undertaken, 
without  effort  to  avoid  it,  or  an  avoidable  danger 


has  been  voluntarily  encountered,  and  the  resulting 
sickness  or  injury  is  caused  by  the  passenger's  own 
negligence  or  imprudence,  he  cannot  recover  dam- 
ages therefor;87  and  this  rule  also  applies  where  he 
attempts  to  reach  his  destination  by  other  means 
of  conveyance.*8 

[,  1279]  S.  Special  Damages  Dependent  an 
Knowledge  of  Circumstances.  Special  damages  sus- 
tained because  of  peculiar  circumstances  not  within 
the  contemplation  of  the  parties  when  the  contract 
was  made,  and  of  which  circumstances  the  carrier 
had  no  knowledge,  cannot  be  recovered.**  Thus  loss 
of  profits  in  an  enterprise  which  is  interfered  with 


the  carrier  must  compensate  him  not 
only  for  lost  time  and  expense  in- 
curred, but  for  such  Inconvenience, 
discomfort,  injury  or  illness  as  fol- 
lows directly  from  Its  acts."  Louis- 
ville, etc.,  R.,  etc..  Co.  v.  Comley,  169 
Ky.  11,  21.  183  SW  207. 

lb]  Illustrations. — (1)  Where  the 
conductor  called  the  name  of  plain- 
tiffs' destination  about  three  miles 
before  it  was  reached,  and  the  au- 
ditor told  them  that  they  were  at  that 
station  and  to  prepare  to  get  off,  and, 
on  the  train  stopping  In  the  country. 
they  got  off  In  the  presence  of  the 
conductor  and  the  auditor  who  did 
not  notify  them  of  their  mistake,  and 
had  to  walk  to  their  destination,  they 
were  entitled  to  substantial  damages 
(or  the  inconvenience,  sickness,  or 
injury  directly  flowing  from  the  ac- 
tion of  the  conductor  and  the  auditor. 
St.  Louis  Southwestern  R.  Co.  v. 
Pearson,  88  Ark.  200.  114  SW  211. 
(2)  Where  a  passenger  was  negli- 
gently carried  beyond  her  destination 
and  put  off  at  the  next  station,  from 
which  she  had  to  walk  a  distance  of 
Ave  miles  in  order  to  arrive  at  the 
house  of  a  relative  whom  she  was 
going  to  visit,  if,  without  being  able 
to  procure  a  conveyance,  and  acting 
With  prudence  and  care,  she  pro- 
ceeded on  foot  to  complete  her  jour- 
ney, and  thereby  and  as  an  incident 
thereto  received  injury  to  her  health 
and  incurred  vexatious  annoyances, 
She  became  entitled  to  have  the  In- 
Jury  and  the  annoyances  taken  Into 
consideration  In  estimating  her  dam- 
ages in  the  event  of  a  verdict  in  her 
favor.  Cincinnati,  .  etc.,  R.  Co.  v. 
Eaton,  94  Ind.  474,  48  AmR  179.  (J) 
Where  plaintiff  was  wrongfully  di- 
rected by  the  conductor  of  defend- 
ant's train  to  alight  at  a  place  some 
distance  from  the  platform,  and  was 
oompelled  to  walk  the  distance  to  the 
platform  on  a  sidetrack,  and,  the 
night  being  dark,  fell  into  a  culvert 
and  was  Injured,  and  moreover  be- 
came very  much  frightened  by  the 
backing  of  defendants  cars,  and  the 
conductor  knew  that  the  cars  would 
be  backed  and  had  full  knowledge  of 
all     the    dangers    which     surrounded 

Jilalntiff  when  he  directed  her  to 
eave  the  cars,  the  injuries  sustained 
were  the  proximate  result  of  defend- 
ant's negligence.  Stutz  v.  Chicago, 
etc,  R.  Co.,  7S  Wis.  147,  40  NW  653, 
9  AmSR  7«9. 

fc]  Street  railroads  dlstlngulahed. 
—The  rule  laid  down  in  a  number  of 
adjudicated  cases  respecting  steam 
railroads,  that,  where  a  passenger  is 
wrongfully  ejected  from  a  train  at  a 
place  between  stations,  the  carrier  is 
liable  for  injuries  that  may  result  to 
him  while  walking  back  to  Us  sta- 
tion on  the  railroad  track,  cannot  be 
applied  so  as  to  hold  a  street  rail- 
road company  liable  for  injuries  re- 
ceived by  a  person  in  slipping  on  an 
icy  sidewalk  while  he  was  walking 
back  to  his  home  after  being  negli- 
gently carried  beyond  his  usual  stop- 
ping place.  Haley  v.  St.  Louis  Tran- 
sit Co.,  179  Mo.  30,  77  SW  731,  «4 
LRA  295. 

[d]  Voluntarily  leaving  convey- 
ance distinguished. — The  rule  that 
where  a  passenger,  knowing  that  he 
has  been  carried  beyond  his  destina- 
tion,  voluntarily  leaves   the  convey- 


ance, he  thereby  terminates  his  rela- 
tion as  a  passenger,  and  that  the  car- 
rier cannot  be  held  liable  for  injuries 
afterward  sustained  in  traveling  to 
his  destination,  does  not  obtain 
where  the  carrier's  servants  coerce 
or  persuade  the  passenger  to  alight. 
Stevens  v.  Kansas  City  El.  R.  Co.,  126 
Mo.  A.  619,  105  SW  28. 

63.  Louisville,  etc.,  R.  Co.  v. 
Roney,  (KlO  127  SW  158:  Pecos,  etc., 
R.  Co.  v.  Williams,  34  Tex.  Civ.  A. 
100,  78  SW  5. 

Special  damage*  dependant  on 
knowledge  of  cironaurtanoas  see  infra 
3   1279. 

64.  Seaboard  Air  Line  R.  Co.  v. 
Standifer.  190  Ala.  260,  67  S  391; 
Kansas  City  Southern  R.  Co.  v.  Cobb, 
118  Ark.  569,  178  SW  383;  St.  Louis, 
etc.,  R.  Co.  v.  Smith.  117  Ark.  655, 
174  SW  647;  Georgia  R.,  etc.,  Co.  v. 
McAllister,  128  Ga.  447,  64  SB  957,  7 
LRANS  1177  and  note:  St.  Louis 
Southwestern  R.  Co.  v.  Rieketts.  96 
Tex.  68,  70  SW  215. 

[a]  Aggravation  of  disability. — 
Where  exposure  to  weather  or  cold 
results  in  further  physical  disability 
to  a  person  already  sick  or  feeble, 
damages  for  causing  such  exposure 
may  be  recovered  in  a  proper  case. 
Seaboard  Air  Line  R.  Co.  v.  Stand- 
ifer, 190  Ala.  260,  67  S  391.  See  gen- 
erally Damages   113  Cyc  31]. 

65.  Helm  v.  MoCaughan,  32  Miss. 
17.  66  AmD  688:  William*  v.  Vander- 
bllt,  28  N.  Y.  217.  84  AmD  313  {aff 
29  Barb.  491];  Weed  v.  Panama  R. 
Co.,  17  N.  T.  362,  72  AmD  474;  St. 
Louis  Southwestern  R.  Co.  v.  Riek- 
etts, 96  Tex.  68,  70  SW  315;  Texas, 
etc.,  R.  Co.  v.  Mayes,  (Tex.  A.)  16  SW 
43. 

66.  Louisville,  .  etc.,  R.  Co.  v. 
Spinks,  104  Ga.  692,  20  SE  968:  Hobbs 
v.  London,  etc,  R.  Co.,  L.  R.  10  Q.  B. 
HI,  5  ERC  381. 

[a]  Reasons  for  rale.  (1)  Phys- 
ical discomfort,  pain,  weariness,  and 
injuries  to  limb  or  foot  occasioned  by 
walking  between  two  places  are  not 
proper  elements  of  damage  for  the 
breach  of  an  executory  contract  of 
transportation  Into  which  a  carrier 
was  under  no  legal  duty  of  entering, 
as  It  Is  not  a  tort,  and  does  not  give 
rise  to  an  action  ex  delicto.  Louis- 
ville, etc.,  R.  Co.  v.  Spinks,  104  Ga. 
692,  30  SE  968.  (2)  Where  a  man 
and  his  wife  were  carried  aside  from 
their  destination  by  the  train  on 
which  they  were  passengers,  and 
were  obliged  to  walk  home  at  night 
through  the  rain,  whereby  the  wife 
was  made  sick,  it  was  held  that  dam- 
ages could  be  recovered  for  the  in- 
convenience suffered,  but  not  for  the 
illness  of  the  wife.  The  case  was 
tested  by  the  rule  of  consequential 
damages  for  a  breach  of  contract, 
which  was  stated  as  follows:  "The 
nearest  approach  to  anything  like  a 
fixed  rule  is  this:  That  to  entitle  a 
person  to  damages  by  reason  of  a 
breach  of  contract,  the  Injury  for 
which  compensation  is  asked  should 
be  one  that  may  be  fairly  taken  to 
have  been  contemplated  by  the  par- 
ties as  the*  possible  result  of  the 
breach  of  contract."  Hobbs  v.  Lon- 
don, etc..  R.  Co.,  L.  R.  10  Q.  B.  Ill, 
117.  6  ERC  381. 

67.  U.  S. — Morse  v.  Duncan,  14 
Fed.  396. 


111. — Indianapolis,  etc.,  R.  Co.  v. 
Blrney,  71  111.  391. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Lynch,  89  SW  517,  28  KyL  467. 

Mich. — Lewis  v.  Flint,  etc,  R  Co., 
54  Mich.  56,  19  NW  744.  62  AmR  796. 

Mo. — Henry  v.  St.  Louis,  etc.  R. 
Co.,  76  Mo.  288,  43  AmR  762;  Corrls- 
ter  v.  Kansas  City,  etc.,  R.  Co-  25 
Mo.  A.  619;  Francis  v.  St.  Louis 
Transfer  Co.,  6  Mo.  A.  7. 

N.  Y. — Chllds  v.  New  York.  etc..  R. 
Co..  77  Hun  539,  28  NYS  894. 

Tex. — Texas,  etc.,  R.  Co.  v.  Cole. 
66  Tex.  562,  1  SW  629:  Gulf,  etc..  R. 
Co.  v.  Head,   (A.)   15  SW  504. 

Wis. — Kreuzlger  v.  Chicago,  etc..  R. 
Co.,   78   Wis.   168,   40   NW  657. 

[a]  ninstrattons. — (i)  Where  plain- 
tiff having  been  wrongfully  car- 
ried beyond  his  station,  attempted 
to  walk  back,  and  in  doing  so  fell 
into  a  cattle  guard  and  was  Injured, 
and  he  knew  of  the  cattle  guard  and 
could  easily  have  avoided  it,  bat 
anticipating  no  danger,  continued  oa 
his  course,  the  immediate  cause  of 
the  injury  was  plaintiff's  failure  to 
locate  the  cattle  guard  exactly,  the 
night  being  dark,  and  plaintiff's  inju- 
ries   thus r  sustained    were    not    the 

firoximate  result  of  the  carrier's  neg- 
Igence.  Lewis  v.  Flint,  etc.,  R.  Co- 
Si  Mich.  55,  19  NW  744,  62  AmR 
790.  (2)  Where  a  female  passenger, 
having  been  carried  to  a  station  two 
miles  beyond  her  destination  and 
there  put  down,  proceeded  to  walk 
back  to  her  destination,  although  the 
night  was  intensely  cold,  and  with- 
out Inquiring  or  seeking  to  obtain 
shelter  or  lodging,  sickness  resulting 
from  the  walk  must  be  attributed  to 
the  passenger's  Imprudence,  and  the 
company  was  not  liable  to  make 
compensation  for  the  sickness. 
Texas,  etc,  R.<  Co.  v.  Cole,  66  Tex. 
562.   1  SW  629. 

[b]  OhlUL— Where  a  child  of 
thirteen  years  is  carried  beyond  bis 
station,  and  walks  to  his  destination 
and  is  Injured  by  the  exposure,  he  is 
not  guilty  of  contributory  negligence 
in  not  stopping  at  some  house.  Moss 
v.  Detroit,  etc.,  R.  Co.,  188  Mich.  1, 
154  NW  140. 

68.  International,  etc,  R.  Co.  v. 
Addison,  100  Tex.  241,  97  SW  10J7.  8 
LRANS  880  and  note  Irev  (Civ.  A.) 
93  SW  10811;  Fowlkes  v.  Southern  R. 
Co.,  96  Va.  742,  32  SE  464. 

[a]  Assumption  of  risk, — Where  a 
passenger  procures  a  conveyance 
after  the  failure  of  a  train  to  stop  to 
permit  him  to  board  it.  he,  as  a  mat- ' 
ter  of  law,  assumes  the  risk  from 
injuries  resulting  from  exposure  to 
the  weather  while  making  the  trip 
by  means  of  the  conveyance  selected. 
International,  etc.,  R.  Co.  v.  Addison. 
100  Tex.  241,  97  SW  1037.  8  LRANS 
880  [rev  (Civ.  A.)  93  SW  1081]. 

69.  Ga. — Central  of  Georgia  R 
Co.  v.  Dorsey,  116  Ga.  719.  42  SB 
1024;  Dorsey  v.  Central  of  Georgia  R 
Co.,  113  Ga.  664,  38  SE  968. 

Mich. — Hayes  v.  Wabash  R  Co., 
163  Mich.  174,  128  NW  217,  31  LRA 
NS   229. 

N.  Y. — Barney  v.  Delaware,  etc,  R. 
Co.,   61   Misc.  62,   113   NYS  188. 

N.  C— Story  v.  Norfolk,  etc  B. 
Co.,  138  N.  C.  59,  45  SE  349. 

S.  C— Berley  v.  Seaboard  Air  Lin* 
R.  Co.,  83  S.  C.  411.  65  SB  466. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title. 
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by  delay  of  the  passenger  in  reaching  his  destina- 
tion, the  danger  of  such  loss  not  having  been  known 
to  the  carrier,  is  generally  not  recoverable.10  Nor 
can  a  passenger  recover  what  he  would  have  earned 
but  for  the  delay,  where  no  definite  occupation  or 
employment  was  within  his  contemplation  at  the 
time,  although  the  question  whether  the  passenger 
would  have  procured  employment  had  he  been  at  his 
destination  during  the  time  he  was  delayed  may  be 
considered  in  estimating  his  damages.1"  Where,  how- 
ever, the  carrier  has  knowledge,  or  is  notified,  of 
the  peculiar  circumstances,  special  damages,  such 
as  those  resulting  from  a  failure  to  keep  a  profes- 
sional or  business  engagement,  may  be  recovered, 


Tex. — International,  etc  R.  Co.  v. 
Sammon,  3E  Tex.  Civ.  A.  96,  79  SW 
854;  International,  etc.,  R.  Co.  v.  An- 
chonda, (Civ.  A.)  68  8W  743. 

[a]  Illustrations. — (1)  Where  a 
female  passenger  on  a  railroad  was 
carried  beyond  her  station,  and  the 
train  stopped  near  the  next  station, 
and  the  passenger  walked  at  night 
and  without  escort  through  the  town 
to  the  house  of  a  friend,  she  could 
not  show  that  she  was  frightened  by 
hearing  loud  voices  of  negro  men 
who  were  walking  behind  her,  unless 
It  also  appeared  that  the  locality 
was  one  In  which  such  occasion  for 
fright  was  likely  to  occur,  and  that 
the  railroad  company  had  notice  of 
this.  Central  of  Georgia  R.  Co.  v. 
Dorsey.  116  Ga.  719,  42  SB  1024.  (2) 
Where  a  barrier  fails  to  stop  to  take 
up  a  passenger  at  a  flag  station, 
there  can  be  no  recovery  for  any  in- 
creased injury  or  suffering  arising 
from  the  prospective  passenger's  Ill- 
ness, In  the  absence  of  notice  thereof 
to  the  carrier.  Berley  v.  Seaboard 
Air  Line  R.  Co.,  83  S.  C.  411,  65  SE 
466.  (3)  Damages  for  the  humili- 
ation caused  by  profane  language 
used  by  negroes  in  the  presence  of 
plaintiff's  wife  cannot  be  recovered, 
where  It  Is  not  shown  that  the  mis- 
conduct of  the  negroes  was  known  to 
the  carrier's  conductor.  Missouri, 
etc-»  R.  Co.  v.  Ball,  25  Tex.  Civ.  A. 
600.    61  SW  327. 

[bl  Damages  for  mental  anguish. 
(1)  for  being  delayed,  after  the  pur- 
chase of  a  ticket.  In  reaching  one's 
family  by  the  failure  of  the  station 
agent  to  stop  a  train,  cannot  be  re- 
covered where  the  facts  as  to  plain- 
tiff's family  and  their  condition  and 
his  anxiety  to  be  with  them  were  not 
made  known  to  the  agent  at  the  time 
the  ticket  was  purchased.  Jones  v. 
Texas,  etc.,  R.  Co.,  23  Tex.  Civ.  A.  65, 
55  SW  371.  (2)  Recovery  cannot  be 
had  for  the  mental  anguish  of  a 
mother  In  being  separated  from  her 
children  by  reason  of  the  train  not 
being  stopped  long  enough  for  her 
to  board  the  train  after  her  children 
had  been  placed  thereon,  where  de- 
fendant's agent  had  no  knowledge  of 
the,  relationship.  International,  etc., 
R.  Co.  v.  Anchonda,  (Tex.  Civ.  A.)  68 
SW  743. 

TO.  U.  S. — Southern  R.  Co.  v. 
Myers.  87  Fed.  149.  32  CCA  19;  Foster 
v.  Cleveland,  etc.,  R.  Co.,  ES  Fed.  434. 

Ga. — Georgia  R.  Co.  v.  Hayden,  71 
Ga.  618,  51  AmR  274. 

111. — Morrison  v.  Illinois  Cent.  R. 
Co..  165  111.  A.  415. 

N.  T. — Barney  v.  Delaware,  etc.,  R. 
Co.,  61  Misc.  62,  113  NTS  138:  Cooley 
v.  Pennsylvania  R.  Co.,  40  Misc.  239, 
81  NTS  692. 

S.  C. — Martin  v.  Southern  R  Co., 
89  S.  C.  32,  71  SE  236. 

[a]  "It  Is  well  established  that  in 
order  to  hold  the  carrier  for  damages 
beyond  those  which  accrue  upon  his 
negligent  delay  naturally  and  In  the 
order  of  things,  he  must  be  Informed 
of  the  special  circumstances  which 
make  promptness  on  his  part  impor- 
tant to  the  passenger  and  which  may 
occasion  exceptional  damages  as  the 
result  of  his  delay.  In  other  words, 
that  both  parties  to  the  contract 
must  be  fully  informed  as  to  the  cir- 
cumstances and  the  reasons  why  it 
is  important  to  the  passenger  to  ar- 


rive at  on  or  about  the  schedule 
time."  Cooley  v.  Pennsylvania  R. 
Co.,  40  Misc.  239.  242, *81  NTS  692. 

[b]  A  lawyer,-  delayed  by  a  rail- 
road wreck,  and  who  has  not  In- 
formed the  carrier  of  special  circum- 
stances which  make  it  necessary  for 
him  to  reach  his  destination  on 
schedule  time,  can  recover  of  the 
carrier  merely  compensatory  dam- 
ages. Cooley  v.  Pennsylvania  R.  Co., 
46  Misc.  239,  81  NTS  692. 

[c]  ^Theatrical  engagement*—  (1) 
Where  a  theatrical  manager  pur- 
chased tickets  for  himself  and  troupe 
over  a  railroad,  at  the  terminus  of 
which  they  were  to  take  a  train  on  a 
connecting  road  to  their  destination 
where  a  performance  was  to  be  given, 
and  a  collision  occurred  on  the  first 
road,  and  the  train  was  delayed  so 
as  to  miss  connection  with  the  train 
on  the  second  road,  plaintiff  and  his 
troupe  falling  to  reach  their  destina- 
tion in  time  for  the  performance,  and 
being  compelled  to  refund  two  hun- 
dred and  eighty-eight  dollars  for 
tickets  that  had  already  been  sold; 
but  plaintiff  did  not  notify  the  com- 
pany of  his  engagement  until  at  the 

?ioint  of  delay,  late  -at  night,  and 
hen  by  telegraph,  but  it  did  not 
appear  that  the  telegram  was  re- 
ceived in  time  to  avoid  the  delay,  the 
damages  resulting  from  a  failure  to 
keep  the  engagement  were  too  remote 
to  be  recovered.  Georgia  R.  Co.  v. 
Hayden,  71  Ga.  518,  51  AmR  2T4. 
(2)  The  mere  fact  that  a  railroad 
passenger  agent  knows  that  a  theat- 
rical troupe  taking  passage  expects 
to  play  at  its  destination  at  a  certain 
time  does  not  make  loss  of  profits  pn 
such  engagement  an  element  of  dam- 
ages where  the  train  Is  delayed  by 
accident.  Southern  R.  Co.  v.  Myers, 
87  Fed.  149,  32  CCA  19. 

71.  North  American  Transp.,  etc., 
Co.  v.  Morrison.  178  U.  S.  262,  20  SCt 
869,  44  L.  ed.  1061  [rev  85  Fed.  802]. 
73.  Ransberry  v.  North  American 
Transp.,  etc.,  Co.,  22  Wash.  476,  61  P 
164. 

73.  Chappell  v.  Alabama  Western 
R  Co.,  8  Ga.  A.  787,  70  SE  208. 

[a]  Tbaatrloal  company. — Where 
a  railroad  contracted  with  a  theat- 
rical company  to  transport  Its  pri- 
vate car  to  a  certain  city  by  a  given 
hour,  and  knew,  when  making-  the 
contract,  that  the  object  of  the  trans- 
portation was  that  the  company 
might  fulfill  an  engagement  there, 
but  carried  the  company  to  the  city 
too  late  for  the  performance,  the  pro- 
prietor of  the  company  could  recover 
from  the  carrier,  as  damages,  such 
amount  as  In  reasonable  probability 
would  have  been  earned  by  the  giv- 
ing of  the  performance  after  deduct- 
ing expenses  saved  to  him  by  reason 
of  the  performance  not  being  given. 
Chappell  v.  Alabama  Western  R.  Co., 
8  Ga.  A.  787.  70  SE  208. 

74.  International,  etc.,  R.  Co.  v. 
Anchonda.  (Tex.  Civ.  A.)  68  SW  743; 
Missouri,  etc.,  R.  Co.  v.  Hennesey,  20 
Tex.  Civ.  A.  316,  49  SW  917. 

[a]  Knowledge  of  weather  condi- 
tions.— In  an  action  against  a  carrier 
for  negligently  carrying  a  passenger 
by  her  station,  it  cannot  complain 
that  It  did  not  know  that  the  weather 
would  be  cold,  and  that  plaintiff 
would  be  thinly  clad  and  would  suf- 
fer by  reason  of  not  having  friends 


where  such  failure  is  caused  by  the  acts  of  the  car- 
rier;" and  this  rule  also  applies  to  damages  arising 
from  other  conditions  of  which  the  carrier  has 
knowledge.74 

[$  1280]  4.  Nominal  Damages."  Where  there 
has  been  a  breach  of  the  contract  on  the  part  of 
the  carrier,  but  no  actual  damages  have  been  sus- 
tained by  the  passenger,  at  least  nominal  damages 
may  be  recovered  by  him."  Thus,  where  the  act  of 
the  carrier  is  a  mere  negligent  omission  of  duty, 
and  the  passenger's  injury  consists  wholly  of  the 
inconvenience  occasioned  by  having  to  walk  a  short 
distance  back  to  the  station,  the  carrier  is  liable 
for  nominal  damages  only." 

to  meet  her,  as  It  is  charged  with 
notice  thereof.  Missouri,  etc.,  R  Co. 
v.  Hennesey,  20  Tex.  Civ.  A.  316, 
49  SW  917. 

[b]  Blotto*  of  relationship  of  par- 
ties,— Where  a  woman,  having  her 
baby  In  her  arms  and  her  two  other 
children  with  her,  purchased  a  raflj- 
road  ticket  for  herself  and  half  fare 
tickets  for  her  two  children,  the 
agent  looking  at  the  children  to  see 
if  they  were  entitled  to  half  fare 
tickets,  but  nothing  was  said  as  to 
the  relationship  of  the  parties.  It  was 
sufficient  to  warrant  a  finding  that 
the  agent  had  notice  of  the  reiatlonV 
ship,  so  as  to  authorise  a  recovery 
for  the  mother's  mental  anguish  on 
being  separated  from  the  children  by 
failure  to  stop  the  train  long  enough 
to  allow  her  to  board  It  after  the 
children  were  placed  thereon.  Inter- 
national, etc.,  R.  Co.  v.  Anchonda. 
(Tex.  Civ.  A.)   68  SW  748. 

75.  See  generally  Damages  [18 
Cyc  14].  ^^ 

76.  Ala. — Blackburn  v.  Alabama 
Great  Southern  R.  Co..  142  Ala.  S4«, 
39  S  345,  5  AnnCas  223. 

Ark. — -St.  Louis,  etc.,  R.  Co.  ▼. 
Groce.  99  Ark.  420,  138  SW  879;  Tex- 
arkana,  etc.,  R.  Co.  v.  Anderson,  IT 
Ark.  123,  53  SW  673. 

Ga. — Williamson  v.  Central  of 
Georgia  R.  Co.,  127  Ga.  125,  56  SB 
119;  Southern  R.  Co.  v.  Hardin,  101 
Ga.  379,  33  SE  436;  Goins  v.  Western 
R  Co..  68  Ga.  190;  Hughes  v.  Western 
R.  Co.,  61  Ga.  131;  Atlantic  Coast 
Line  R  Co.  v.  Stephens,  11  Ga  A.' 
520.   75   SE  841. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Blrney,  71  111.  391.  < 

La. — Judlce  v.  Southern  Pao.  Co., 
47  La.  Ann.  255,  16  S  816. 

Miss. — Kansas  City,  etc.,  R.  Co.  •». 
Fite,   67  Miss.  373,  7  S  223. 

N.  C. — Cable  v.  Southern  R.  Co., 
122  N.  C.  892,  29  SE  377. 

[a]  Illustration*^— (1>  A  railway 
passenger  wrongfully  left  at  a  sta- 
tion is  entitled  only  to  nominal  dam- 
ages and  costs  where  he  suffered  no 
actual  injury  excepting  mental  an- 
guish on  account  of  being  separated 
from  his  family.  St.  Louis,  eta,  R. 
Co.  v.  Groce.  89  Ark.  420,  138  SW 
879.  (2)  Where  a  passenger  Is  car- 
ried beyond  her  destination  without 
circumstances      of     aggravation     or 

fiersonal  Injury,  anU  suffers  an  un- 
mportant  delay  of  two  hours,  there- 
being  nothing  to  show  the  value  of 
time  and  labor  Tost,  nominal  dam- 
ages are  all  that  can  be  recovered. 
Texarkana,  etc..  R.  Co.  v„  Anderson, 
67  Ark.  123,  53  SW  673. 

[b]  Where  a  carrier  agrees  that 
a  passenger  may  be  put  off  at  an 
Intermediate  point  before  reaching 
the  destination  to  which  fare  was 
paid,  and  the  servants  of  the  carrier 
are  guilty  of  negligence  in  putting 
the  passenger  off  at  a  point  not 
agreed  on.  the  carrier  is  liable  for 
at  least  nominal  damages.  William- 
son v.  Central  of  Georgia  R.  Co.,  127 
Ga  126,  66  SE  119. 

[c]  Where  the  actual  damages 
consist  simply  of  loss  of  time  and 
Inconvenience,  compensatory  dam- 
ages of  a  nominal  amount  will  be 
allowed.  Judlce  v.  Southern  Pac.  Co., 
47  La.  Ann.   256,   16  S  816. 

77.  Southern  R.  Co.  v.  Cartledge, 
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[$  1281]  5.  Exemplary  Damages.7"  Where  the 
breach  of  duty  as  to  transporting  the  passenger,  or 
delivering  him  at  his  destination  within  a  reasonable 
time,  is  attended  with  circumstances  of  willfulness, 
gross  negligence,  insult,  or  indignity,  exemplary  or 
punitive  damages  may  be  recovered/*  as  where  the 
passenger  is  recklessly,  wantonly,  or  willfully  car- 


ried beyond  his  destination,"0  or  wantonly  set  down 
and  left  at  a  wrong  station.*1 

Exemplary  damages  not  allowed;  But  in  general, 
where  there  is  a  breach  of  contract  only,  or  negli- 
gence not  accompanied  with  circumstances  of  aggra- 
vation, no  exemplary  damages  will  be  allowed,"  as 
where  the  wrongful  act  is  the  result  of  a  mistake 


10  Ga.  A.  623,  73  SB  703;  Kansas 
City,  etc.,  R.  Co.  v.  Flte,  67  Miss. 
373,   7  S  223. 

78.    Xxsmplary   damages! 
Generally  see  Damages  113  Cye  106], 
For  personal  Injuries  in  general  see 

infra    45    1396-1398. 
For  wrongful   ejection   of  passenger 

see  supra  {   1210. 

TO.  U.  S. — Morse  v.  Duncan,  14 
Fed.  396;  Morrison  v.  The  John  L. 
Stephens,  17  F.  Cas.  No.  9,847. 
'  Ala. — Southern  R.  Co.  v.  Wooley, 
158  Ala.  447.  48  S  369;  Alabama 
Great  Southern  R.  Co.  v.  Sellers,  93 
Ala.  9,   9  S   375,  30  AraSR  17. 

Gel — Williamson  v.  Central  of 
Georgia  R.  Co.,  127  (Sa.  126,  56  SB 
119;  Savannah  City,  etc.,  R.  Co.  v. 
Brauss,   70  Ga.   368. 

Ind.— Indiana  Union  Tract.  Co.  v. 
Heller,  44   Ind.  A.   385.  89  NE  419. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Keller.  104  Ky.  768,  47  SW  1072,  20 
KyL  957;  Memphis,  etc.,  Packet  Co. 
v.  Nagel,  97  Ky.  9,  29  SW  743,  16 
KyL.  748;  Louisville,  etc..  R.  Co.  v. 
Grundy,  12  KyL  293;  Dawson  v. 
Louisville,    etc.,    R,    Co.,    4    KyL  801. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Lowry,  100  Miss.  860,  57  S  289;  Jack- 
son Electric  R..  etc.,  Co.  v.  Lowry, 
79  Miss.  431,  30  S  634;  Wilson  v. 
New  Orleans,  etc..  R.  Co.,  63  Miss. 
362;  New  Orleans,  etc.,  R.  Co.  v. 
Hurst,  36  Miss.  660,  74  AmD  786. 

Mo. — Hicks  v.  Hannibal,  etc.,  'R. 
Co..  68  Mo.  329;  Cook  v.  Lusk,  186 
Mo.   A.    288,    172    SW   81. 

N.  T. — Cagney  v.  Manhattan  R. 
Co..  2  NTS  410. 

N.  C. — Story  y.  Norfolk,  etc.,  R. 
Co.,  133  N.  C.  69,  45  SB  349. 

Okl. — Ft.  Smith,  etc,  R.  Co.  v. 
Ford,  34  Okl.  675.  126  P  746,  41  LRA 
,NS  746  and  note. 

S.  C. — Woodward  v.  Southern  R. 
Co.,  »9  S.  C.  261,  83  SE  691,  LRA 
"1915C  477  and  note;  Talbert  v. 
•Charleston,  etc.,  R.  Co..  97  S.  C.  466, 
81  SE  182;  Schockley  v.  Southern  R. 
Co.,  93  S.  O.  633.  77  SE  221;  Cald- 
well v.  Atlantic  Coast  Line  R.  Co., 
T6   S.   C.    74.    66    SE    131;    Pickens   v. 

?outh  Carolina,  etc.,  R.  Co.,  64  S.  C. 
98,  32  SE  667:  Glllman  v.  Florida 
Cent.,  etc.,  R.  Co.,  63  S.  C.  210,  31 
SB  224;  Samuels  v.  Richmond,  etc., 
R.  Co.,  36  S.  C.  493.  14  SE  943,  28 
AmSR  883. 

Tex. — Northern  Texas  Tract  Co. 
v.  Peterman,   (Civ.  A.)   80  SW  636. 

[a]  XUnstrattons. — (1)  Where  a 
passenger  by  defendant's  negligence 
is  compelled  to  stand  in  a  rain- 
storm while  a  train  is  passing,  and 
Is  injured  by  such  exposure,  and  is 
laughed  at  and  tantalized  by  de- 
fendant's servants  on  the  train  while 
exposed  to  the  storm,  an  instruction 
authorising      punitive      damages      is 

E roper.  Louisville,  etc.,  R.  Co.  v. 
:eller,  104  Ky.  768,  47  SW  1072.  20 
KyL  967.  (2)  "Where  a  street  rail- 
road employee  falls  to  stop  a  car  on 
proper  signal  from  a  person  at  a 
crossing,  ind  afterward  jeers  at,  in- 
sults, aner  ridicules  such  person  who 
has  become  a  passenger  on  the  re- 
turn trip,  the  Jury  are  authorized  in 
assessing  the  damages  not  only  to 
allow  just  compensation  for  the  in- 
Jury,  but  also  to  inflict  a  proper 
punishment  for  the  company's  disre- 
gard of  public  duty.  Jackson  Elec- 
tric R.,  etc..  Co.  v.  Lowry,  79  Miss. 
431,  30  S  634.  (3)  Where  a  woman, 
unattended,  boards  a  train  and  gives 
the  conductor  her  ticket,  and  after- 
ward the  conductor  makes  her  pay 
a  second  time,  threatens  to  put  her 
off  the  train,  and  maliciously  uses 
insulting  language  to  her  in  the 
presence  of  the  other  passengers,  she 


is  entitled  to  punitive  damages. 
Cook  v.  Lusk.  186  Mo.  A.  288.  172  SW 
81.  (4)  Where  the  carrier's  em- 
ployees willfully  refused  to  give  the 
passenger  information  requested  as 
to  a  change  of  cars,  the  passenger 
may  recover  exemplary  damages. 
Lilly  v.  St.  Louis,  etc..  R.  Co.,  31 
Okl.  621,  122  P  602,  39  LRANS  663. 
(5)  Where  a  station  agent  failed  to 
inform  plaintiff  who  was  ill  and 
traveling  alone  with  an  infant  child 
as  to  when  Retrain  would  arrive  for 
her  destination  as .  he  agreed  to  do, 
and  insultingly  ignored  ner  further 
requests  for  aid  after  the  train  had 
gone,  it  was  within  the  jury's  dis- 
cretion to  award  punitive  damages. 
Schockley  v.  Southern  R.  Co.,  93 
S.  C.   533,   77   SE  221. 

[b]  Willful  failure  to  transport. 
— (1)  From  evidence  that  a  railroad 
company  sold  a  passenger  a  ticket 
over  a  leased  road,  knowing  that  it 
would  cease  to  operate  it  before  the 
time  to  which  the  ticket  was  limited 
would  expire,  willful  failure  to 
transport  ner  over  the  leased  line 
after  the  lease  had  expired  and  while 
the  ticket  was  good  may  be  inferred, 
although  failure  to  operate  the  same 
was  not  willful.  Pickens  v.  South 
Carolina,  etc..  R.  Co..  64  S.  C.  498, 
32  SB  567-.  (2)  A  carrier  is  liable 
for  punitive  damages  in  falling  to 
transport  passengers,  where  by  the 
orders  of  a  superior  employee  the 
necessary  equipment  is  sent  away 
with  knowledge  that  It  would  be  re- 
quired. Woodward  v.  Southern  R. 
Co.,  99  S.  C.  251,  83  SE  591,  LRA1916C 
477. 

[c]  Indignity  to  passenger  board- 
las'  wrong  train.— Punitive  damages 
are  recoverable  where  a  conductor 
in  the  presence  and  hearing  of  the 
other  passengers  cursed  and  threat- 
ened in  an  inexcusable  manner  a 
passenger  who  had  boarded  the  train 
not  knowing  that  it  did  not  stop  at 
the  station  to  which  he  had  a  ticket. 
Cincinnati,  etc.,  R.  Co.  v.  Strosnlder, 
(Ky.)   121  SW  971. 

[d]  Criminal  aotw— Where  the  act 
complained  of  is  punishable  by  the 
criminal  law.  It  has  been  held  that 
exemplary  damages  are  not  recover- 
able. Indiana  Union  Tract.  Co.  v. 
Heller.  44  Ind.  A.  385,  89  NE  419. 
See  also  Damages    [13    Cyc   118]. 

80.  Ala. — Birmingham  R.,  etc., 
Co.  v.  Nolan,  134  Ala  329,  32  S  715: 
Birmingham  R„  etc.,  Co.  v.  McLeod, 
9    Ala.    A.    637.    64    S   193. 

Miss. — Mobile,  etc.,  R.  Co.  v. 
Moreland.  104  Miss.  312,  61  S  424, 
46  LRANS  52;  Hlggins  v.  Louis- 
ville, etc.,  R.  Co.,  64  Miss.  80,  8  S 
176. 

Mo. — Harlan  v.  Wabash  R  Co.,  117 
Mo.  A.  637,  94  SW  737. 

N.  C. — Hutchinson  v.  Southern  R. 
Co.,  140  N.  C.  123.  62  SE  263,  6  Ann 
Cas  22. 

Okl. — St  Louis,  etc.,  R.  Co.  v. 
Lilly,  163  P  810. 

S.  C. — Samuels  v.  Richmond,  etc., 
R.  Co.,  36  S.  C.  493.  14  SE  943,  28 
AmSR  883. 

[a]  Illustration. — Where  a  pas- 
senger is  carried  past  her  destina- 
tion without  being  afforded  an  op- 
portunity to  alight,  and  the  com- 
pany refuses  to  return  her  to  such 
station  when  the  omission  is  dis- 
covered within  a  reasonable  distance, 
and  there  is  no  controlling  exigency 
aside  from  the  inconvenience  to  pre- 
vent such  return,  the  wrong  done  to 
the  passenger  is  willful  and  malicious 
and  entitles  her  to  exemplary  dam- 
ages. Samuels  v.  Richmond,  etc.,  R. 
Co.,  36  S.  C.  493,  14  SE  943,  28  Am 
SR   883. 


81.  Southern  R.  Co.  v.  Wooley. 
168  Ala.  447.  48  S  369;  Campbell  v. 
Seaboard  Air  Line  R.  Co.,  81  S.  C. 
448.  65  SE  628,  23  LRANS  10S6,  137 
AmSR  824;  Entzminger  v.  Seaboard 
Air  Line  R.  Co.,  79  S.  C.  161.  60  SE 

„  88.  Ala, — Cook  v.  Southern  R.  Co- 
rn Ala.  118.  46  S  156;  Louisville, 
etc.,  R.  Co.  v.  Cornelius,  6  Ala.  A. 
386,  60  S  740. 

Ark. — St.  Louis  Southwestern  R 
Co.  v.  Pearson,  88  Ark.  200,  114  SW 
211;  Choctaw,  etc.,  R.  Co.  v.  Cant- 
well,  78  Ark.   331,   95   SW   771. 

Ga Southern    R.    Co.    v.    O'Bryan. 

119  Ga.  147,  46  SE  1000;  Southern  R 
Co.  v.  Hobbs,  118  Ga  227,  45  SB  23. 
63  LRA  68;  Southern  R.  Co.  v.  Cart- 
ledge.  10  Ga.  A.  523,  73  SE  703. 

Ind. — Cleveland,  etc.,  R  Co.  v. 
Qulllen.  22  Ind.  A.  496,  53  NE  1024. 

Ky. — Louisville,  etc..  R  Co.  v. 
Jackson,  36  SW  173.  18  KyL  2t«; 
Carter  v.  Illinois  Cent  R.  Co..  84 
SW  907    17   KyL  1352. 

La. — Judice  v.  Southern  Pac.  Co.. 
47   La.  Ann.   255,   16  S    816. 

Miss. — Lynchard  v.  Yazoo,  etc.,  R. 
Co.,  107  Miss.  46.  64  S  935;  Yaxoo. 
etc.,  R.  Co.  v.  Rodgers,  80.  Miss.  200. 
31  S  581;  Illinois  Cent.  R.  Co.  v. 
Pearson,  80  Miss.  26,  31  S  435;  Ala- 
bama, etc,  R.  Co. -v.  Purnell.  69  Miss. 
652,  13  S  472;  Kansas  City,  etc..  R 
Co.  v.  Flte,  67  Miss.  373.  7  S  223; 
Mississippi,  etc.,  R  Co.  v.  Gill.  66 
Miss.  39,  6  S  393;  Dorrah  v.  Illinois 
Cent  R.  Co.,  66  Miss.  14,  3  S  36,  7 
AmSR  629;  Chicago,  etc..  R.  Co.  v. 
Scurr,  59  Miss.  456,  42  AmR  373; 
Southern  R.  Co.  v.  Kendrlck,  40  Miss. 
374,  90  AmD  332. 

Mo. — Barnett  v.  Chicago,  etc.  R 
Co.,   76   Mo.  A.   446. 

N.  C. — Thomas  v.  Southern  R.  Co.. 
122  N.  C.  1005,  30  SE  343;  Hansler 
v.  Jamesvllle.  etc.,  R.  Co.,  117  N.  C. 
565,  23  SE  443,  63  Am$R  600,  US  N. 
C.  602,  20  SE  528.  44  AmSR  474.  32 
LRA  643;  Holmes  v.  Carolina  Cent 
R.  Co.,  94  N.  C.  318. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Wells    156  F  *14. 

S.  C. — Hunter  v.  Southern  R  Co., 
90  S.  C.  507.  73  SE  1017;  Black  T. 
Charleston,  etc.,  R.  Co.,  87  S.  C.  241. 
69  SE  230,  31  LRANS  1184;  Taber  t. 
Seaboard  Air  Line  R.  Co.,  81  S-  C. 
317,  62  SB  311;  Trapp  v.  Southern  R 
Co.,  72  S.  C.  343,  61  SE  919;  Miller  T. 
Southern  R.  Co..  69  S.  C.  116.  48  SE 
99:  Fort  v.  Southern  R.  Co.,  64  S.  C. 
423.  42  SE  196. 

Tex. — New  York,  etc.  R.  CO.  v. 
Leander,  (Civ.  A.)  46  SW  843;  Gulf, 
etc..  R  Co.  v.  McFadden,  (Civ;  A.) 
25    SW  461.  A 

Va. — Norfolk,  etc..  R.  Co.  v.  Lips- 
comb, 90  Va  137,  17  SE  809,  20  LRA 
817. 

[a]  BTegllgent  refusal  to  carry. — 
The  mere  act  of  negligence  on  the 
part  of  a  common  carrier  of  passen- 
gers in  refusing  plaintiff  access  to 
its  cars  does  not  entitle  plaintiff  to 
punitive  damages,  unless  said  acts 
are  characterized  by  such  circum- 
stances as  to  make  them  wanton  or 
malicious.  Barnett  v.  Chicago,  etc 
R.   Co.,    75    Mo.    A.    446. 

[bl  Change  of  oars.— One  is  not 
entitled  to  punitive  damages  because 
he  had  to  change  cars  when  told  by 
the  ticket  seller  that  no  change  was 
necessary,  where  the  change  to  the 
accommodation  train  only  caused  a 
loss  of  twelve  minutes  in  reaching 
the  destination.  Louisville,  etc.  R 
Co.  v.  Thomason,  6  Ala.  A.  361.  66 
S  506. 

[c]  railure  to  notify  passsagwr 
of  arrival  at  destination. — A  passen- 
ger is  not  entitled  to  punitive  dun- 
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.made  in  good  faith  by  an  employee  of  the  com- 
pany,83 such  as  in  calling  out  a  wrong  station.*4 

Failure  to  stop  at  flag  station.  A  willful  failure 
to  stop  a  train  at  a  flag  station,  on  a  proper  signal 
so  to  do,  is  ground  for  exemplary  damages,85  pro- 
vided the  signal  is  seen;88  but  such  damages  cannot 
be  recovered,  even  though  the  signal  is  seen,  if  the 
failure  to  stop  is  not  accompanied  with  willfulness 
or  malice.** 

[i  1282]    6.  Inadequate  or  Excessive  Damages.88 


As  a  general  rule  the  amount  of  damages  to  which 
a  passenger  is  entitled  for  a  wrongful  breach  of  a 
contract  of  transportation  is  within  the  discretion 
of  the  jury,  or  the  court  trying  the  case,  and  the 
decision  of  the  jury  in  this  regard  is  generally  con- 
clusive, if  the  amount  of  damages  allowed  is  not  so 
inadequate,89  or  not  so  excessive,  as  to  induce  the 
belief  that  the  jury  were  influenced  by  passion,  par- 
tiality, corruption,  or  prejudice,  or  were  misled  by 
a  mistaken  view  of  the  case.80    If  the  amount  al- 


ages  for  failure  of  the  carrier  to 
notify  her  of  arrival  at  her  destina- 
tion, and  for  refusal  to  back  the 
train  on  discovering'  that  she-  had 
been  carried  past  her  destination,  in 
the  absence  of  any  Intentional  in- 
jury, harshness,  impoliteness,  or 
rudeness.  Yazoo,  etc.,  R.  Co.  v. 
Hardle.  100  Miss.  132,  55  S  42,  967,  34 
LRANS  740,  742,  AnnCasl914A  323 
and  note. 

[d]  atomdiljur  passenger  to 
ohaag-e  seats,  .willful  or  wanton 
breach  of  duty  by  a  carrier,  author- 
izing punitive  damages,  is  not  shown 
by  testimony  that  a  passenger  was 
required  several  times  to  change  her 
seat  In  the  Pullman,  where  she  testi- 
fied that  the  porter  said  in  a  rough 
way  that  It  was  the  conductor's 
orders,  but  it  appeared  that  the 
change  was  required  to  enable  the 
porter  to  make  up  berths  for  other 
passengers,  the  passenger  in  question 
not  desiring  that  her  berth  be  made 
up.  Taber  v.  Seaboard  Air  Line  R. 
Co..  81  S.  C  817.  88  SE  811. 

[el  TIM  refusal  of  a  ticket  agent 
to  sign  and  stamp  a  return,  ticket  so 
as  to  make  it  good  for  the  return 
trip,  because  he  thought  the  signa- 
ture was  not  genuine,  but  without 
malice  or  oppression,  does  not  war- 
rant the  allowing  of  exemplary 
damages,  where  a  friend  at  once  ad- 
vanced the  money  to  plaintiff  for  a 
return  ticket,  which  was  accepted,  and 
thereby  avoided  all  inconvenience 
or  suffering  from  the  agent's  acts. 
New  York,  etc,  R.  Co.  v.  Leander, 
(Tex.  Civ.  A.)   46  SW  843. 

[f]  Delay*— (1)  A  party  purchas- 
ing transportation  from  a  railroad, 
who  was  delayed  on  the  way  by  rea- 
son of  a  washout  known  to  the  rail- 
road agent  at  the  time  the  ticket  was 
bought,  and  by  the  change  In  the 
route  of  a  certain  train,  noncontlnu- 
ance  of  another,  and  the  wrong  di- 
rections of  agents,  so  that  he  reached 
his  destination  four  days  late,  can 
recover  only  the  actual  damages  suf- 
fered, and  not  exemplary  damages. 
Illinois  Cent.  R.  Co.  v.  Pearson,  80 
Miss.  26.  31  S  436.  (2)  Where  there 
Is  nothing  to  show  that,  when  a  pas- 
senger on  a  mixed  freight  and  pas- 
senger train  was  accepted,  the  con- 
ductor 1cnew,  or  had  reasonable  cause 
to  believe,  that  he  would  not  be  able 
to  run  his  train  that  night,  or  that 
he  would  be  ordered  to  He  over  at 
an  intermediate  point,  punitive  dam- 
ages cannot  be  awarded  because  of 
a  delay  caused  by  an  order  to  lie 
over  at  such  point.  Black  v.  Charles- 
ton, etc.,  R.  Co.,  87  S.  C.  241,  69  SE 
230,   31   LRANS   1184. 

83.  Cook  v.  Southern  R.  Co.,  163 
Ala.  118,  45  S  166;  Illinois  Cent.  R. 
Co.  v.  Dobbs,  97  Miss.  866,  63  S  409; 
Oarr  v.  Toledo  Tract.  Co.,  19  Oh. 
Cir.  Ct.   281,  10  Oh.  Clr.  Dec.  296. 

[a]  niaatratloaa. — (1)  Where 
plaintiff  having  been  compelled,  to 
debark  from  defendant's  train  short 
of  his  desired  destination  suffered  no 
other  injury  than  an  expenditure  of 
fifty  cents  for  a  hack,  and  the  con- 
ductor's act  in  compelling  such  de- 
barkation was  not  attended  with 
any  element  of  aggravation,  but  was 
due  to  a  mere  unintentional  error  of 
judgment,  plaintiff  could  not  recover 
punitive  damages.  Cook  v.  Southern 
R.  Co.,  163  Ala.  118.  46  S  166.  (2) 
Where  a  conductor  through  inadvert- 
ence took  up  a  passenger's  round  trip 
ticket  without  returning  the  return 
ticket,  and  there  was  no  wanton- 
ness  and    disregard    of   the   passen- 


ger's rights,  the  carrier  was  liable 
only  for  actual  damages,  Illinois 
Cent.  R.  Co.  v.  Dobbs,  97  Miss.  866, 
53  S  408.  (3)  Where  in  an  action  by 
a  passenger  who- was  required  to  pay 
additional  street  railroad  fare  by 
reason  of  a  mistake  of  a  conductor 
In  making  out  a  transfer  or  in  in- 
forming plaintiff  as  to  the  destina- 
tion of  certain  cars,  where  no  malice 
or  Insult  appears,  punitive  damages 
cannot  be  recovered.  Carr  v.  Toledo 
Tract.  Co.,  19  Oh.  Cir.  Ct.  281,  10  Oh. 
Clr.  Dec.   296. 

84.  Tennessee  Cent.  R.  Co.  v. 
Brasher,  97  SW  849,  29  KyL  1277: 
Yazoo,  etc.,  R.  Co.  v.  Hughes.  100 
Miss.  96,  60  S  627:  St.  Louis,  etc.,  R. 
Co.  v.  Freeland,  39  Okl.  60,  134  P  47. 

86.  Southern  R.  Co.  v.  Lannlng, 
83  Miss.  161,  36  S  417;  Yazoo,  etc., 
R.  Co.  v.  White,  82  Miss.  120,  88  S 
970;  Williams  v.  Carolina,  etc.,  R. 
Co.,  144  N.  C.  498,  67  SE  216,  12  LRA 
NS  191,  12  AnnCas  1000  and  note; 
Mllhous  v.  Southern.  R.  Co..  72  S.  C. 
442,  52  SB  41,  110  AmSR  620. 

80.  St.  Louis,  etc.,  ,R.  Co.  '  v. 
Garner,  96  Miss.  677,  61  S  273; 
Thomas  v.  Southern  R.  Co.,  122  N.  C. 
1005,  30  SE  843. 

87.  Yazoo,  etc.,  R.  Co.  v.  Mitchell. 
83  Miss.  179,  36  S  339;  Yazoo,  etc, 
R.  Co.  v.  Faust.  (MIbb.)  32  S  9. 

[a]  Carrying  beyond  flag  station. 
—In  the  absence  of  malice,  insult, 
or  willful  wrong,  where  a  passenger 
train  has  failed  to  stop  at  a  flag 
station  where  passengers  get  on  ana 
off,  and  a  passenger  for  such  sta- 
tion jumps  off  and  walks  back  with- 
out sustaining  actual  damage  or  In- 
jury, exemplary  damages  are  not  re- 
coverable. Kansas  City,  etc.,  R.  Co. 
v.  Fite,  67  Miss.  373,  7  S  223:  Dorrah 
v.  Illinois  Cent.  R.  Co.,  65  Miss.  14, 
3  S  86,  7  AmSR  629;  Chicago,  etc., 
R.  Co.  v.  Scurr,  59  Miss.  466,  42  AmR 
373. 

88.  Inadequate  or  excessive  dam- 
ages: 

Generally  see  Damages  [13  Cyc  121]. 
For    personal    Injuries    generally    see 

Infra  5  1402. 
For  wrongful  ejection  of  passenger 

see  supra   {   1212. 

88.  See  generally  Damages  [13 
Cyc   1351. 

80.  Ala. — Central  of  Georgia  R. 
Co.  v.  Morgan,  161  Ala.  483,  49  S  865; 
Central  of  Georgia  R.  Co.  v.  Ashley, 
159  Ala  145,  48  S  981;  Southern  R. 
Co.  v.  Nowlln,  156  Ala.  222,  47  S  180, 
130  AmSR  91;  North  Alabama  Tract, 
Co.  v.  Daniel,  3  Ala.  A.  428,  67  S  120. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Floyd, 
115  Ark.  607,  171  SW  913:  St.  Louis, 
etc.,  R  Co.  v.  Evans,  94  Ark.  324, 
126  SW  1068. 

Ga. — Southern  R.  Co.  v.  Wallis,  133 
Ga.  653.  66  SE  370.  30  LRANS  401. 
18  AnnCas  67;  Atkinson  v.  Mercer, 
11    Ga,   A.    462,    75    SE    676. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Heller,  44  Ind.  A.  386.  89  NE  419. 

Ky. — Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.  478,  146  SW  1110;  Cin- 
cinnati, etc.,  R.  Co.  v.  Strosnider,  121 
SW  971;  South  Covington,  etc.,  R.  Co. 
v.  Quinn,  110  SW  404,  33  KyL  634; 
Baltimore,  etc.,  R.  Co.  v.  Hudson,  92 
SW  947,  29  KyL  298;  Louisville,  etc., 
R.  Co.  v.  Covetta,  82  SW  975,  26  KyL 
984. 

Mich. — Moss  v.  Detroit,  etc.,  R.  Co., 
188  Mich.  1,  164  NW  140;  Schroeder 
v.  Detroit,  etc,  R.  Co.,  174  Mich.  684, 
140  NW  968. 

Minn. —  Guthier  v.  Minneapolis, 
etc.,  R.  Co.,  87  Minn.  355,  »1  NW 
1096. 


Miss. — Yazoo,  etc,  R.  Co.  v.  Mat- 
tingly,  37  S  708. 

Mo.— Cook  v.  Lusk,  186  Mo.  A.  288, 
172  SW  81;  Brassfleld  v.  Hannibal, 
etc..  R.  Co.,  19  Mo.  A.  661. 

Okl. — St.  Louis,  etc.,  R.  Co.  VJ 
Davis,  37  Okl.  340,  132  P  337. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Foster,  46  Tex.  Civ.  A.  517,  lOJ 
SW  194;  St.  Louis  Southwestern  R. 
Co.  v.  Germany,  (Civ.  A)  56  SW 
686;  Texas,  etc..  R.  Co.  v.  Sherbert, 
(Civ.  A.)  42  SW  639;  St.  Louis,  etc. 
R.  Co.  v.  Berry,  4  Tex.  A.  Civ.  Casv 
t  166,  15  SW  48. 

Wash. — Sievera  v.  Dallas,  etc; 
Nav.  Co.,  24  Wash.  302,  64  P5S9. 

[a]  Damages  held  not  axeesslTet 
(1)  Fifty  dollars.  St.  Louis  South- 
western R.  Co.  v.  Germany,  (Tex. 
Civ.  A.)  66  SW  686  (for  starting  a 
train  notwithstanding  a  promise  of 
the  conductor^  to  hold  It  until  plain* 
tiff  could  buy  a  ticket).  (2)  One  hun- 
dred dollars.  Southern  R.  Co.  v. 
Farquhar,  192  Ala.  416,  68  S  289  (to 
a  passenger  boarding  the  wrong  train 
because  of  misdirection,  or  being  neg- 
ligently carried  on  the  wrong  train 
to  a  station  unreasonably  distant); 
Indiana  Union  Tract.  Co.  v.  Heller. 
44  Ind.  A.  386,  89  NB  419  (for  failure 
to  permit  a  passenger  to  board  car 
or  train);  Brassfleld  v.  Hannibal, 
etc,  R.  Co..  19  Mo.  A.  661.  (8)  One 
hundred  fifty  dollars.  Atkinson  v. 
Mercer.  11  Ga,  A.  462,  75  SE  676  (for 
delay  and  inconvenience).  (4).  Two 
hundred  fifty  dollars.  Southern  R. 
Co.  v.  Wallis.  133  Ga.  553,  66  SE  370, 
30  LRANS  401,  18  AnnCas  67  (for 
refusing  to  stop  at  a  flag  station, 
whereby  plaintiff  was  compelled  to 
walk  home  a  distance  of  seven  miles 
in  cold  weather  and  over  muddy 
roads,  and  he  was  made  sick  and 
confined  to  his  bed  for  some  time). 
(6)  Three  hundred  fifty  dollars- 
Chicago,  etc.,  R.  Co.  v.  Floyd.  115 
Ark.  607,  171  SW  *13  (in  favor  of 
a  passenger  who  earns  .sixty-live  dol- 
lars a  month,  and  who  is  made  ill 
by  being  compelled  to  walk  Ave  miles 
because  of  the  misrepresentations  of 
the  carrier's  agent  as  to  connections,: 
which  Illness  lasts  two  months,  one 
of  which  is  spent  in  .  bed,  during' 
which  time  the  passenger  suffers' 
much  discomfort.'  and  pain,  and  ex- 
pends twelve  dollars  for  •  doctor's 
services).  (6)  Four  hundred  •twenty- 
five  dollars.  South  Covington,  etc.,. 
R  Co.  v.  Quinn,  110  SW  404,  33  KyL 
584  (for  fright  and  sickness  result- 
lng  from  a  failure  to  give  a  transfer, 
whereby  plaintiff,  a  young  giri,  was' 
compelled  to  walk  home  Oft  a  dark' 
evening);  Texarkana,  etc,  R.  Co.  v.' 
Schevolght,  (Tex.  Civ.  A.)  ;181  SW' 
802  (in  favor  of  a  passenger  who  was 
carried  to  a  different  place  from 
that  to  which  she  had  secured  a. 
ticket,  and  suffered  long  delays,  andi 
was  ridiculed).  (7)  Five  hundred 
dollars.  Central  of  Georgia  R.  Co.  v. 
Ashley,  169  Ala.  145,  48  S  981  (where 
a  passenger,  as  a  result  of  the  car- 
rier's failure  to  notify  her  where  to 
change  cars,  was  deflected  In  her 
journey  and  compelled  to  bear  added- 
travel  and  sojourn  In  hotels,  result- 
ing in  annoyance.  Illness,  anxiety, 
and  some  expense);  Louisville,  etc, 
R.  Co.  v.  Covetts.  82  SW  975,  26  KyL 
934  (for  setting  down  a  passenger 
short  of  a  station).  (8)  Six  hundred 
dollars.  St.  Louis  Southwestern  R. 
Co.  v.  Foster,  ,46  Tex.  Civ.  A  517,  108 
SW  194  (where  a  passenger,  let  off 
at  the  wrong  station  by  the  carrier's 
fault,  was  chilled  through  In  driving 
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lowed  is  so  excessive  as  to  induce  such  a  belief  it  |  may   be   set   aside,'1   or  the    amount   of   damages 


to  her  destination,  contracted  a  cold,  , 
and  was  sick  for  some  time  after- 
ward, and  the  evidence  showed  men- 
tal and  physical  suffering).  (9)  One 
thousand  dollars.  North  Alabama 
Tract.  Co.  v.  Daniel,  3  Ala.  A.  428. 
6T  S  120  (where  a  street  car  passen- 
ger signaled  defendant's  servants  to 
stop  the  car  on  which  he  was  riding 
at  a  point  near  his  home,  but  the 
car  was  not  stopped  there  or  at  the 
next  street  crossing,  a  point  equally 
near  his  home,  but  he  was  taken  to 
the  end  of  the.  line  and  then  com- 
pelled to  walk  back,  and  where  there 
was  also  evidence  indicating  an  ag- 
gravation of  the  wrong  by  mistreat- 
ment on  the  part  of  defendant's  em- 
Sloyees).  (lu)  One  thousand  five 
undred  dollars.  Southern  R.  Co.  v. 
Nowltn.  156  Ala.  222,  47  S  180,  180 
AmSR  91  (for  failure  by  a  carrier 
to  inform  a  passenger  as  to  the  best 
and  quickest  route,  where  as  a  result 
of  the  misdirection  the  route  taken 
was  slower  and  less  desirable  than 
another  route,  and  she  was  compelled 
to  make  four  or  five  stops  and  as 
many  changes  of  cars,  in  one  or  two 
Instances  traveling  on  a  freight  train 
to  make  connections,  and  was  two 
days  in  making  the  trip,  ana  com- 
pelled to  stand  for  a  long  time,  and 
was  greatly  shaken,  ana  being  in 
poor  health,  which  fact  was  com- 
municated to  the  carrier,  was  made 
worse  by  the  trip  and  put  to  expense 
for  medicine  and  medical  attention). 

ill)  One  thousand  seven  hundred 
fty  dollars.  Baltimore,  etc.,  R.  Co. 
v.  Hudson,  92  SW  947,  29  KyL  298 
(for  refusal  to  validate  return  por- 
tion of  ticket,  Insult  and  humiliation, 
and  nervous  shock).  (12)  Two  thou- 
sand live  hundred  dollars.  Yazoo,  etc., 
R.  Co.  v.  Mattingly,  (Miss.)  37  S  708 
(for  refusal  to  carry  accompanied  by 


Insult  and  indignity). 
'  fbl     Carrying?     bey 
Verdicts  for  carrying  passengers  be- 


omd     static 


yond  their  stations  have  been  held 
not  excessive  as  follows:  (1)  Twenty- 
five  dollars.  Harlan  v.  Wabash  R. 
Co..  117  Mo.  A.  537,  94  SW  787  (for 
carrying  a  passenger  twenty  miles 
beyond  his  station  requiring  him  to 
wait  two  or  three  hours  at  night  un- 
till  he  could  be  carried  back).  (2) 
Seventy-five  dollars.  St.  Louis  South- 
western R.  Co.  v.  Knight,  81  Ark. 
429,  99  SW  884.  (8)  One  hundred 
dollars.  San  Antonio  Tract.  Co. 
v.  Crawford,  (Tex.  Civ.  A.)  71  SW 
306  (where  a  passenger  on  a  street 
oar  is  carried  past  her  destination 
against  her  will,  and  the  motorman 
thereafter  addresses  her  In  an  in- 
sulting manner,  and  shakes  his  flst 
in  her  face).  (4)  One  hundred  and 
twenty-five  dollars.  Rawltngs  v. 
Wabash  R.  Co.,  97  Mo.  A.  811,  71  SW 
836.  (5)  Two  hundred  and  eighteen 
dollars.  Louisville,  etc,  R.  Co.  v. 
Guy,  87  SW  1043,  18  KyL  750  (where 
plaintiff  who  was  a  woman  in  a  deli- 
cate condition  was  compelled  to  walk 
four  hundred  yards,  during  a  hot 
day,  on  a  rough  and  rocky  road). 
(f)  Two  hundred  and  fifty  dollars. 
Chesapeake,  eta,  R.  Co.  v  Lynch,  89 
SW  617.  28  KyL  467.  (7)  Pour  hun- 
dred dollars.  Birmingham  R„  etc. 
Co.  v.  Torpy,  (Ala.  A.)  70  S  198; 
Louisville,  etc,  R.  Co.  v.  Rinlcker, 
17  Ind.  A.  619,  47  NE  239.  (8J  Four 
hundred  and  twenty-five  dollars. 
Schroeder  v.  Detroit,  etc.,  R  Co.,  174 
Mich  684.  140  NW  968  (for  setting 
down  a  passenger  on  a  rainy  night 
a  mile  past  her  station,  compelling 
her  to  walk  in  the  rain  till  she  be- 
came cold  and  exhausted,  and  to  call 
on  a  stranger  for  aid  In  reaching  her 
destination).  (9)  Five  hundred  dol- 
lars. Hlgglns  v.  Louisville,  etc.,  R. 
Co.,  64  Miss.  80,  8  S  176  (where  a 
passenger  Is  wantonly  carried  three 
quarters  of  a  mile  beyond  his  station, 
and  Is  compelled  to  walk  back  at 
night  in  the  rain);  St.  Louis,  etc.. 
R.  Co.  v.  Davis.  37  Okl.  340.  132  P 
337;  Texas,  etc..  R.  Co.  v.  Gott,  20 
Tex.  Civ.  A.   835,  50  SW  193    (where 


a  passenger  was  negligently  carried 
past  her  destination,  and  suffered 
from  fright  and  lack  of  food,  and  a 
subsequent  sickness  caused  thereby). 
(10)  One  thousand  dollars.  Louis- 
ville, etc.,  R.  Co.  v.  Roney,  (Ky.)  127 
SW  168  (where  a  woman  Is  carried 
past  her  destination  and  la  compelled 
to  drive  In  the  dark  back  to  her  home 
over  a  rough  road,  in  company  with 
a  driver  unacquainted  with  the  road, 
and  the  road  Is  so  bad  that  she 
deems  it  best  for  her  safety  to  get 
out  and  walk,  and  she  becomes  nerv-» 
ous  and  sick,  and  suffers  with  back- 
ache, breastache,  and  bearing-down 
pains  for  several  weeks,  which  finally 
end  In  a  miscarriage).  (11)  Thirteen 
hundred  and  seventy-five  dollars. 
Guthier  v.  Minneapolis,  etc..  R  Co., 
87  Minn.  355,  91  NW  1096.  (12) 
Fifteen  hundred  dollars.  Cincinnati, 
etc,  R.  Co.  v.  Richardson,  14  KyL 
367.  (13)  Three  thousand  and  five 
dollars.  Louisville,  etc.,  R.  Co.  v. 
Ballard.  88  Ky.  159,  10  SW  429,  10 
KyL  -736,  2  LRA  694  (compensatory 
and  punitive  damages  In  an  action  by 
a  female  passenger  for  being  negli- 
gently taken  beyond  her  station, 
where  there  is  evidence  of  insulting 
conduct  on  the  part  of  the  employees 
of  the  company). 

91.  Ala. — North  Alabama  Tract. 
Co.  v.  Daniel.  158  Ala.  414,  48  S  50; 
Louisville,  etc.,  R.  Co.  v.  Sanders,  7 
Ala.  A  543,  61  S  482. 

Ark. — Louisiana,  etc..  R.  Co.  v. 
Mason,  122  Ark.  477,  183  SW  977; 
Texarkana,  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  123,  63  SW  673. 

Ga. — Southern  R.  Co.  v.  Bryant,  105 
Ga.  316,  81  SE  182;  Atlantic  Coast 
Line  R.  Co.  v.  Stephens,  11  Ga.  A. 
620,   75   SE  841. 

Ind. — Cleveland,  etc,  R.  Co.  v. 
Quillen,  22  Ind.  A.  496,  53  NE  1024. 

Ky. — Southern  R.  Co.  v.  Marshall, 
111  Ky.  560,  64  SW  418,  23  KyL  813. 

Minn.— Teryll  v.  St.  Paul  City  R. 
Co.,  121  Minn.  630,  141  NW  304. 

Miss. — Illinois  Cent.  R.  Co.  v.  Dodd, 
103  Miss.  643,  61  S  595;  Memphis, 
etc.,  R.  Co.  v.  Green,  52  Miss.  779. 

Mo. — Smith  v.  St.  Louis,  etc.,  R. 
Co..   127  Mo.  A.  63.  106  SW  108. 

Tex. — International,  etc.,  R.  Co.  v. 
Harder.  36  Tex.  Civ.  A.  151,  81  SW 
356;  Missouri,  etc.,  R.  Co.  v.  Ball,  26 
Tex.  Civ.  A.  600.  61  SW  327. 

Wash. — Bartolinl  v.  Grays  Harbor 
R.,  etc.,  Co.,  88  Wash.  241,  153  P  4; 
Leclaire  v.  Tacoma  R,  etc,  Co.,  62 
Wash.  157,  118  P  268. 

[a]  Damages  held  excessive:  (1) 
Fifty  dollars.  Illinois  Cent.  R.  Co.  v. 
Dodd,  108  Miss.  648,  61  S  695.  (2) 
One  hundred  dollars.  Illinois  Cent. 
R.  Co.  v.  Shackleford,  (Miss.)  71  S 
298  (to  a  passenger  who  failed  to 
protest  when  compelled  to  ride,  to- 
gether with  her  friends,  in  a  baggage 
coach  for  a  distance  of  eight  miles); 
Smith  v.  St.  Louis,  etc..  R.  Co.,  127 
Mo.  A.  53,  106  SW  108  (for  failure  to 
afford  plaintiff  a  reasonable  oppor- 
tunity to  leave  the  train  at  the  sta- 
tion). (3)  One  hundred  fifty  dollars. 
Louisville,  etc.,  R.  Co.  v.  Sanders,  7 
Ala.  A.  643,  61  S  482  (for  fatigue, 
inconvenience,  and  annoyance  in  hav- 
ing to  walk  four  miles  instead  of 
one.  because  of  the  carrier's  failure 
to  Inform  as  to  the  stopping  place 
nearest  his  destination);  Cleveland, 
etc.  R.  Co.  v.  Quillen,  22  Ind.  A.  496, 
63  NE  1024  (where  a  passenger  hav- 
ing bought  a  ticket  to  L  alights 
from  the  train  on  notice  from  the 
conductor  that  he  has  arrived  there, 
when  in  point  of  fact  he  is  twelve 
miles  therefrom,  and  he  procures  a 
team  to  drive  to  L  at  a  cost  of  five 
dollars,  and  a  delay  of  three  hours 
in  reaching  L  Is  caused  thereby); 
International,  etc..  R.  Co.  v.  Harder, 
36  Tex.  Civ.  A.  151.  81  SW  366  (for 
delay).  (4)  Two  hundred  fifty  dol- 
lars. Southern  R.  Co.  v.  Marshall, 
111  Ky.  660,  64  SW  418.  23  KyL  813 
(for  a  failure  to  hold  a  train  for 
plaintiff  according  to  agreement). 
(5)  Three  hundred  dollars.    Teryll  v. 


St.  Paul  City  R.  Co..  121  Minn.  630. 
141  NW  304  (against  a  street  car 
company  for  refusal  to  accept  a 
transfer  and  compelling  plaintiff  to 
pay  an  extra  fare).  (6)  Four  hun- 
dred dollars.  Atlantic  Coast  Line  R. 
Co.  v.  Stephens,  11  Ga.  A.  520.  76  SE 
841.  (7)  Seven  hundred  fifty  dollars. 
Leclaire  v.  Tacoma  R.,  etc,  Co.,  *i 
Wash.  157.  113  P  268  (for  delay,  in- 
convenience, annoyance,  sickness, 
etc.  of  a  street  car  passenger).  (8) 
Eight  hundred  seventy-five  dollars. 
Chicago,  etc.,  R.  Co.  v.  Allison,  120 
Ark.  64,  178  SW  401  (in  favor  of  »> 
white  woman  who  was  directed  to 
ride  in  the  negro  coach  and  did  so  for 
three  miles  where  there  was  no  noise 
or  misbehavior  on  the  part  of  any 
passenger  In  the  coach).  (9)  One 
thousand  dollars.  Missouri,  etc.  R. 
Co.  v.  Ball.  26  Tex.  Civ.  A  600,  61 
SW  327  (for  compelling  plaintiff's 
wife,  a  white  woman,  to  ride  in  the 
negro  coach  for  sixty  miles).  (10) 
One  thousand  five  hundred  dollars. 
Memphis,  etc.,  R.  Co.  v.  Green,  62 
Miss.  779  (for  failure  of  defendant's 
train  to  stop  and  take  plaintiff  on, 
where  it  appeared  that  plaintiff  had 
to  wait  only  a  short  time  for  a 
freight  train  which  carried  him  to 
his  destination).  (11)  One  thousand 
seven  hundred  fifty  dollars.  North 
Alabama  Tract.  Co.  v.  Daniel.  168) 
Ala.  414,  48  S  50  (for  a  street  car 
company's  failure  to  permit  a  pas- 
senger to  alight  at  his  destination, 
and  for  indignities  inflicted  by  em- 
ployees, although  he  had  to  walk  nail 
a  mile,  and  had  been  sick,  and  was 
made  nervous,  and  was  insulted  by 
the  employees,  where  he  suffered  no 
serious  or  permanent  injuries  and 
had  habitually  taunted  the  motor- 
man  on  former  trips),  i 

[bl  Carrying  beyond  station* — 
Verdicts  for  carrying  passengers  be- 
yond their  stations  have  been  held 
excessive  as  follows:  (1)  One  hun- 
dred and  fifty  dollars.  Gulf,  etc..  R. 
Co.  v.  Gaedecke,  (Tex.  Civ.  A.)  31 
SW  312  (for  failure  to  let  a  passen- 
ger off  at  a  flag  station).  (2)  Two 
Hundred  dollars.  Howe  v.  Gibson,  3 
Tex.  Civ.  A.  .263,  22  SW  826.  (3) 
Two  hundred  forty-nine  dollars  and 
fifty  cents.  Central  of  Georgia  R. 
Co.  V.  Wood,  118  Ga.  172,  44  SE  1001 
(for  carrying  plaintiff  beyond  her 
destination,  where  there  is  no  evi- 
dence of  any  physical  Injury,  and  the 
utmost  damage  proved  is  several 
hours'  delay  and  the  missing  of  her 
dinner,  and  the  conduct  of  the  em- 
ployees was  in  every  respect  accom- 
modating). (4)  Five  hundred  dol- 
lars. Texarkana,  etc,  R.  Co.  v.  An- 
derson, 67  Ark.  123,  63  SW  673; 
Southern  R.  Co.  v.  Humphries,  108 
Ga.  691.  34  SE  283.  (5)  Eight  hun- 
dred thirty-three  dollars  and  thirty- 
three  cents.  Chicago,  etc,  R.  Co.  v. 
Scurr,  69  Miss.  466.  42  AmR  373.  (6) 
One  thousand  dollars.  Trigg  v.  St. 
Louis,  etc.  R.  Co.,  74  Mo.  147,  41 
AmR  306  (for  carrying  a  female  pas- 
senger beyond  her  station,  where 
there  was  no  malice  or  other  aggra- 
vating circumstance  accompanying 
the  negligent  act,  but  on  the  contrary 
the  servants  of  the  company  did 
everything  possible  to  remedy  the 
mistake  In  the  way  of  providing  food, 
shelter,  etc.).  (7)  Two  thousand  dol- 
lars. Chattanooga,  etc.  R.  Co.  v. 
Lyon.  89  Ga.  16.  15  SE  24,  32  AmSR 
72,  16  LRANS  867  (where  plaintiff 
was  negligently  carried  beyond  her 
station  and  compelled  to  walk  back 
a  distance  of  a  mile  and  a  half,  which 
she  did  without  injury  or  serious  In- 
convenience). 

[c]  Befasal  of  admtttanee  to  ret> 
alar  train.-  (1)  Where  defendant  sold 
excursion  tickets  with  the  agreement 
that  the  holders  might  return  if  they 
chose  on  the  regular  train  next  day, 
and  plaintiff,  a  young  woman,  offered 
to  return  the  next  morning,  but, 
through  some  oversight  in  failing  te 
(rive  the  conductor  full  notice  of  the 
terms  on  which  the  tickets  were  U- 
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may  be  reduced.** 

Exemplary  damages.  Ttie  above  roles  apply  where 
the  verdict  includes  exemplary  damages.** 

[$  1283]  M.  Actions**— 1.  Nature  and  Form  of 
Action.  In  case  of  a  breach  by  the-  carrier  of  its 
duty  or  contract  to  transport  a  passenger,  the  latter 
ordinarily  has  a  choice  of  remedies,  and  may  sue 
either  on  the  contract  of  transportation,  or  in  tort 
for  the  breach,  of  duty  imposed  by  law,  although 
under  some  circumstances  the  action  must  be  in 
contract,  and  under  others  in  tort." 

[,  1284]  2.  Jurisdiction  and  Venue."  It  has 
been  held  under  various  statutes  that  ah  action  for 

sued,  she  was  refused,  and  she  went 
to  the  house  of  a  friend  and  re- 
mained some  twelve  or.  thirteen 
hours,  and  returned  home  on  another 
train,  using  her  ticket,  and  her  time 
was  worth  one  dollar  and  thirty  cents 
a  day,  a  verdict  In  her  favor  of  one 
thousand  dollars  was  grossly  excess- 
ive. Golns  v.  Western  R.  Co.,  58  Oa. 
426.  (2)  In  Hughes  v.  Western  R.  Co., 
SI  Ga.  131,  the  material  facts  were 
Identical,  and  the  court  held  that  a 
verdict  of  fifty  dollars  for  plaintiff, 
above  actual  expenses,  was  adequate 
compensation, 


[di  Where  a  passenger  unable  to 
soard  a  train  at  a  flag  station  be- 
cause of  the  failure  of  the  train  to 


stop,  although  signaled,  was  caught 
•in  a  rainstorm,  and  became  sick,  and 
suffered  personal  injury,  a  verdict  for 
one  thousand  dollars  actual  damages 
was  excessive.  Burns  v.  Alabama, 
etc.  R.  Co.,  92  Miss.  816,  47  S  640. 

99.  Ala. — Central  of  Georgia  R. 
Co.  v.  Morgan^  161  Ala.  483,  49  S  865. 

Ark. — Louisiana,  etc.,  R.  Co.  v. 
Rider,  103  Ark.  658,  146  SW  849. 

Miss. — Yaioo,  etc.,  R.  Co.  v.  Faust, 
34  S  356. 

Mo. — Moss  v  Missouri  Fac.  R.  Co., 
128  Mo.  A.  385,  107  SW  422. 

Nev. — Burrus  v.  Nevada-California- 
Oregon  R.  Co.,  88  Nev.,  156,  145  P  926. 

Tex. — Beaumont,  etc.,  R.  Co.  v. 
Bishop.  (Civ.  A.)  160  SW  975;  Gulf, 
etc.,  R.  Co.  v.  Moore,  (Civ.  A.)  80  SW 


426    [rev    on   other   grounds    98    Tex. 
302,  83  SW  362.  4  AnnCas  770]. 

[a]     Damages    reduced  I     m     One 


hundred  dollars  to  twenty-five  dol- 
lars. Louisiana,  etc.,  R.  Co.  v.  Rider, 
103  Ark.  658,  146  SW  849  (where  a 
male  passenger  was  Induced  by  the 
negligence  of  the  trainmen  to  get  off 
at  the  wrong  station,  and  was  com- 
pelled to  walk  six  miles,  carrying  a 
valise  weighing  fifteen  or  twenty 
pounds,  on  a  starlit  night  in  balmy 
weather).  (2)  Three  hundred  dollars 
to  two  hundred  dollars.  Moss  v.  Mis- 
souri Pac.  R.Co.,128  Mo.  A.385, 107  SW 
422  (where  a  passenger  was  notified  to 
alight  at  night  at  a  station  five  miles 
distant  from  the  destination  to  whloh 
he  was  entitled  to  be  carried,  and 
was  compelled  to  walk  to  such  desti- 
nation through  mud  and  rain,  bnt 
there   was   no   case   made   for   exem- 

Slary  damages).  (3)  Four  hundred 
ollars  to  two  hundred  dollars.  Loui- 
siana, etc.,  R.  Co.  v.  Rider,  103  Arte. 
558,  146  SW  849  (where  a  female  pas- 
senger accompanied  by  her  husband 
left  a  train  at  the  wrong  'station, 
owing  to  the  negligence  of  the  train- 
men, and  walked  home,  six  miles  dis- 
tant, and  suffered  nervous  prostra- 
tion, causing  her  to  remain  In  bed 
several  days).  (4)  Five  hundred  dol- 
lars to  two  hundred  dollars.  Beau- 
mont, etc.,  R.  Co.  v.  Bishop,  (Tex. 
Civ.  A.)  160  SW  975  (for  being  com- 
pelled to  alight  a  mile  short  of  his 
destination).  (5)  One  thousand  dol- 
lars to  one  hundred  dollars.  Gulf, 
etc.  R.  Co.  v.  Moore.  (Tex.  Civ.  A) 
80  SW  426  {rev  on  other  grounds  98 
Tex.  302,  83  SW  362,  4  AnnCas  770] 
(for  failure  to  carry  to  destination). 
(6)  Three  thousand  three  hundred 
thirty-three  dollars  to  two  thousand 
dollars.  Yaioo,  etc.,  R.  Co.  v.  Faust, 
(Miss.)  34  S  366  (where  defendant's 
train  failed  to  stop  for  plaintiff  at  a 
ilag  station,  and  she  testified  that  her 
carriage  had  been  sent  back,  and  she 


was  compelled  to  walk  heme  about 
three  miles  in  the  rain;  that  she  was 
taken  sick,  and  compelled  to  go  to 
bed,  and  was  unable  to  sit  up  for  six 
weeks,  and  suffered  great  pain,  and 
knew  that  she  wa%  in  danger  of  dy- 
ing and  suffered  mental  anguish).  (7) 
Ten  thousand  dollars  to  five  thousand 
dollars.  Burrus  v.  Nevada-Califor- 
nia-Oregon R.  Co.,  38  Nev.  156,  1(5  P 
926  (where  a  railroad  company  con- 
tracting to  furnish  a  special  train  for 
the  speedy  removal  of  plaintiff's  son 
to  a  place  for  medical  treatment 
breached  the  contract  by  delaying  the 
removal  for  three  hours  with  knowl- 
edge of  all  the  facts). 

S3.  Louisville,  etc.,  R.  Co.  v. 
Ritchel,  148  Ky.  701,  147  SW  411,  41 
LRANS  958,  AnnCaslSlSE  517;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
473,  146  SW  1110-  Louisville,  etc.,  R. 
Co.  v.  Keller,  104-  Ky.  768,  47  SW  1072. 
20  KyL  957;  New  Orleans,  etc..  R.  Co. 
v.  Hurst,  36  Miss.  660,  74  AmD  785; 
Cook  v.  Lusk,  186  Mo.  A.  288,  172  SW 
81;  Galveston,  etc.,,  R.  Co.  v.  Patter-. 
son,  (Tex.  Civ.  A.)  46  SW  848. 

[a]  nxemnlary  damages  not  ex- 
oeeafvei  (1)  Two  hundred  fifty  dol- 
lars. Illinois  Cent.  R.  Co.  v.  Flem- 
ing, 148  Ky.  473,  146  SW  1110  (where1 
a  conductor  drew  aside  the  curtain  ot 
a  passenger's  berth,  put  his  lantern 
In  her  face,  and  in  a  rough  and  coarse' 
voice  told  her  that  her  ticket  was  not 
good,  and  that  she  would  have  to  pay 
her  fare,  and  again  rudely  pulled  the 
curtain  aside  when  the  passenger  was 
only  partly  dressed).  (2)  Two  hun- 
dred sixty  dollars.  Louisville,  etc., 
R.  Co.  v.  Keller,  104  Ky.  768,  47  SW 
1072,  20  KyL  957  (for  injuries  result- 
ing from  a  passenger's  exposure  to 
the  rain  by  reason  of  the  carrier's 
negligence).  (3)  Three  thousand 
seven  hundred  and  fifty  dollars^ 
Louisville,  etc..  R.  Co.  v.  Ritchel,  148 
Ky.  701,  147  SW  411,  41  LRANS  958, 
AnnCasl913E  517  (where  a  young 
white  woman  of  culture  and  refine- 
ment was  wrongfully  compelled  to 
ride  in  a  colored  coach,  and  the  con- 
ductor was  Insulting  in  his  conduct, 
as  a  result  of  which  she  suffered  a 
nervous  shock).  (4)  Four  thousand 
five  hundred  dollars.  New  Orleans, 
etc.,  R.  Co.  v.  Hurst,  86  Miss.  660,  74 
AmD  785  (where  plaintiff  was  car- 
ried four  hundred  yards  past  his  sta- 
tion and  was  then  compelled  to  leave 
the  cars,  in  spite  of  his  remonstrance 
and  request  that  the  train  should  be 
backed   to  the   station). 

[b]  Exemplary  damages  excessive  I 

ane  thousand  five  hundred  dollars, 
alveston,  etc.,  R.  Co.  v.  Patterson, 
(Tex.  Civ.  A)  46  SW  848  (for  an 
unlawful  collection  by  a  railroad 
company  of  a  fifty-cent  fare,  but 
without  injuring  plaintiff). 
94.    Oross-relerenoea: 


Against  palace  or  sleeping  car  com- 
panies see  Infra  I  1549. 
Ejection,  form  of  action  for  see  su- 


pra i  1213. 

oin " 


Joinder     of     causes     of    action     see 

Actions  85   188-274. 
Splitting  cause  of  action  see  Actions 

II    267-307. 

95.     See  Actions   {   151. 

[a]  Misinformation^— A  passenger's 
ticket  not  entitling  him  to  ride  to  his 
destination  on  the  train  which  he 
boarded,  such  train  under  the  car- 
rier's rules  not  stopping  there,  any 
right  of  action  for  being  put  off  at  an 


breach  o£  contract  of  transportation  should  be 
brought  in  the  county  where  the  contract  was 
made,"  but  that  an  action  for  injuries  to  a  passen- 
ger due  to  his  being  carried  past  his  destination 
may  be  brought  either  in  the  county  where  the  in- 
jury occurred,*9  or  where  plaintiff  resided  at  the 
time  of  the  injury.*8 

[}  1285]  3.  Pleading — a.  Declaration,  Complaint, 
or  Petition.  In  an  action  against  a  carrier  arising 
out  of  a  breach  of  contract  to  transport  a  passen- 
ger, the  declaration,  complaint,  .or  petition  is  gov- 
erned by  the  rules  regulating  such  pleadings  gen- 
erally.1   Subject  "to  these  rules,  it  must  allege  facta 

intermediate  station  to  await,  his 
train  Is  not  for  breach  of  his.  ticket 
contract,  but  for  misinformation 
given  him  by  the  ticket  agent. .  Louis- 
ville, etc..  R.  Co.  v.  Maxwell,  190  Ala. 
47,    66   S    669. 

96.  Amount  or  value  in  contro- 
versy see  Courts  [11  Cyc  774]. 

Equity  jurledlotlon  to  avoid  nrultt- 
pliofty  of  suite  see  Equity  [16  Cyc 
601. 

Jurisdictions  of  particular  courts 
see  Courts    [11   Cyo  6331. 

▼enue  see  venue  [40  Cyc  JJ, 

97.  Southern  R.  Co.  v.  Cassell,  91 
„  SW  281,  28  KyL  1230. 

[a]  In  Kentucky  (1>  under  Civ. 
Code  Prac.  I  72,  localising  certain 
actions,  applicable  to  all  corpora- 
tions, except  as  expressly  excluded 
by  other  sections,  and  providing  that 
actions  against  corporations  on  con- 
tract may  be  brought  in  the  county 
in  which  the  contract  was"  made, 
where  a  contract  for  carriage  of  a 
passenger  over  connecting  lines  of 
railroad  was  made  by  the  Initial  car- 
rier in  a  certain  county  on  behalf  of 
the  connecting  carrier,  and  thereafter 
ratified  by  the  latter,  which  under- 
took to  carry  it  out,  the  circuit  court 
of  the  county  had  jurisdiction  of  the 
connecting  road,  in  an  action  against 
both  roads  for  breach  of  the  contract. 
Southern  R.  Co.  v.  Cassell,  92  SW 
Ml,  28  KyL  1280.  (2)  Civ.  Code 
Prac  |  73.  localising  certain' actions 
and  pertaining  to  common  carriers 
exclusively,  one  part  relating  to  ac- 
tions on  contracts  to  carry  property, 
the  other  to  actions  for  torts,  either 
for  injury  to  the  person  of  a  passen- 
ger, or  for  injury  to  the  person  or 
property  of  another,  does  not  Include 
actions  on  contracts  to  carry  passen- 
gers. Southern  R.  Co.  v.  Cassell,  supra. 

98.  Gulf.  etc.^R.  Co.  v.  Ward,  1 8 
Tex.  Civ.  A.  210,  124  SW  130  (unto" 
Gen.  L.   [19011  c  27   II), 

99.  Gulf,  etc.,  R.  Co.  v.  Ward,  58 
Tex.  Civ.  A.  210,  124  SW  130  (under 
Gen.  L.   [1901]   c  27   9   1). 

1.  See  generally  Pleading  [31 
Cyc  92]. 

[a]  Certainty— (l)  A  complaint, 
alleging  that  plaintiff's  signals,  to 
stop  near  his  home  were  Ignored,  that 
the  car  proceeded  to  the  terminal, 
that  plaintiff  stayed  on  the  car  to  go 
home  on  the  return  trip,  that  at  a  car 
shed  between  the  terminal  and  plain- 
tiff's destination,  the  conductor  told 
plaintiff  that  he  would  have  to  sleep 
In  the  shed  or  walk,  that  when  the 
car  began  to  back  into  the  shed  plain- 
tiff got  off,  whereupon  the  oar  was 
immediately  run  on  toward  plaintiff's 
home,  that  plaintiff  unsuccessfully 
tried  to  reboard  the  car,  that  both  the 
motorman  and  conductor  taunted  him 
with  having  to  sleep  In  the  shed  or 
walk,  that  he  had  to  walk  home,  and 
that  he  was  and  had  been  sick,  etc., 
was  not  demurrable  as  not  specifying 
what  act  plaintiff  relied  on,  or 
whether  it  was  a  servant  of  defend- 
ant who  taunted  plaintiff,  etc.  North 
Alabama  Tract.  Co.  v.  Daniel,  158 
Ala.  414,  48  S.S0.  (2)  In  an  action 
against  a  carrier  for  failure  to  stop 
Its  train  at  a  flag  station  and  to  re- 
ceive plaintiff  as  a  passenger,  there 
was  no  error  In  overruling  a  special 
demurrer  to  the  allegation  that  plain- 
tiff, in  accordance  with  the  rules  of 
the  company  and  custom,  flagged  the 
train  and  tried  to  bring  It  to  a  stop, 
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showing  plaintiff's  right  to  transportation,*  and  a 
breach  of  contract  on  the  part  of  defendant,8  as 
well  as  other  particular  facts  which  plaintiff  relies 
on  as  constituting  his  cause  of  action.  Thus,  in  an 
action  for  a  failure  or  refusal  to  transport,  plaintiff 
must  allege'  that  he  was  ready  and  willing  to  pay 
the  legal  or  reasonable  fare  for  such  transportation,5 


and  that  defendant  failed  or  refused  to  transport 
him.*  If  the  action  is  for  a  failure  or  refusal  to 
let  the  passenger  off  at  his  destination,  and  for 
carrying  him  beyond,  or  putting  him  down  short  of, 
his  destination,  plaintiff  must  allege  that  the  place 
at  which  he  desired  to  stop  was  one  at  which  by 
law,  or  by  the  carrier's   regulations,   it   was    the 


to  board,  on  the  ground  that  It  failed 
to  specify  In  what  way  the  train  was 
flagged,  or  what  custom  or  rule  of 
the  company  was  violated.  Southern 
R.  Co.  v.  Wallls,  133  Ga.  553,  66  SE 
370,  30  LRANS  401,  18  AnnCas  67. 

[b]  Hatter  of  inducements— In  an 
action  against  a  carrier  for  failure 
to  stop  Its  train  at  a  flag  station  and 
to  receive  plaintiff,  a  physician,  as  a 
passenger,  there  was  no  error  in 
overruling;  a  special  demurrer  to  an 
allegation,  as  irrelevant,  that  plain- 
tiff was  not  well,  and  had  gone  on  the 
train  to  the  flag  station  to  see  his 
patients,  and  to  keep  from  driving 
through  the  cold  and  bad  weather, 
for  it  was  but  matter  of  Inducement 
Introductory  to  the  narrative  of  the 
cause  of  action.  Southern  R.  Co.  v. 
Wallls,  133  Ga.  653.  66  SE  370,  30 
LRANS  401,  18  AnnCas  67.  See  gen- 
erally Pleading  [31  Cyc  102].    • 

a.  Southern  R.  Co.  v.  Melton,  158 
Ala.  404,  47  S  1008;  Brown  v.  Geor- 
gia, etc.,  R.  Co.,  119  Ga.  88.  46  SE  71; 
Indianapolis,  etc.,  R.  Co.  v.  Kennedy, 
77   Ind,   607. 

(a]  Under  contract  for  carriage 
on  freight  train. — if  a  railroad  com- 
pany, not  being  required  to  carry 
.passengers  on  its  freight  trains, 
agrees  to  do  so  on  certain  terms  and 
conditions,  in  an  action  to  recover 
damages  for  its  refusal  to  carry 
plaintiff  on  such  a  train  in  accordance 
with  this  agreement,  a  strict  compli- 
ance with  the  terms  and  conditions 
Imposed  by  the  company  must  be  al- 
leged. Indianapolis,  etc.,  R.  Co.  v. 
.  Kennedy,  77  Ind.  607. 

3.  Southern  R.  Co.  v.  Melton,  158 
Ala.  404,  47  S  1008;  Brown  v.  Geor- 
gia, etc.,  R.  Co..  119  Ga.  88,  46  SE  71. 

4.  Ala. — Southern  R.  Co.  v.  Far- 
quhar,  192  Ala.  415,  68  S  289;  Bir- 
mingham R.,  etc.,  Co.  v.  Sclsson,  186 
Ala.  70,  65  S  332;  Page  v.  Louisville, 
etc..  R.  Co.,  129  Ala.  232.  29  S  676; 
Birmingham  R.,  etc.,  Co.  v.  McDonlel, 
6  Ala.  A.  322,  59  S  334. 

Ga. — Southern  R.  Co.  v.  Wallls.  133 
Ga.  553.  66  SE  370,  30  LRANS  401.  18 
AnnCas  67;  Wolfe  v.  Georgia  R.,  etc.. 
Co..  124  Ga.  693,  53  SE  239;  Brown  v. 
Georgia,  etc..  R.  Co.,  119  Ga.  88,  46 
SB  71.. 

Ind. — Draper  v.  Evansvllle,  etc.,  R. 
Co..  165  Ind.  117,  74  NE  889,  6  Ann 
Cas  569. 

Ky. — Ward  v.  Louisville,  etc.,  R. 
Co.,  168  Ky.  826,  183  SW  211. 

Tex. — Mexican  Cent  R.  Co.  v. 
Goodman,  (Civ.  A.)  43  SW  680. 

And  see  cases  infra  this  note. 

[a]  Complaints  or  petitions  held 
snxnolent:  (1)  In  an  action  for  being 
set  down  at  a  wrong  station.  South- 
ern R.  Co.  v.  Melton,  158  Ala.  404,  47 
S  1008.  (2)  In  an  action  against  a 
street  railroad  company  for  falling  to 
set  plaintiff  down. at  her  destination. 
Birmingham,  etc.,  R.  Co.  v.  Wilson, 
(Ala.  A.)  69  S  312;  Birmingham  R. 
etc,  Co.  v.  McDanlel,  6  Ala.  A.  822, 
69  S  334.  (3)  In  an  action  for  not 
receiving  proper  accommodations 
during  transit.  Louisville,  etc.,  R. 
'  Co.  v.  Weathers,  163  Ala.  48.  60  S 
268.  (4)  In  an  action  founded  on 
the  negligent  failure  of  the  conduc- 
tor to  notify  the  passenger  when  he 
took  up  his  ticket  that  he  was  on  the 
wrong  train.  Southern  R.  Co.  v. 
Farquhar,  192  Ala.  415,  68  S  289. 
(5)  Allegations  that  a  contract  lim- 
iting defendant  carrier's  liability  was 
never  assented  to  bV  plaintiff,  that 
the'  agent  of  a  connecting  carrier 
aided  quarantine  officers  in  wrongful 
treatment  of  plaintiff,  that  defend- 
ant's agent  informed  plaintiff  that  he 
would  not  be  hindered  by  quarantine 


regulations,  that  he  relied  on  such 
representations  instead  of  going  by 
another  route,  and  that  the  agent 
knew,  and  plaintiff  did  not  know,  that 
quarantine  regulations  were  In  force, 
state  a  cause  of  action.  St.  Clair  v. 
Kansas  City,  etc.,  R.  Co.,  76  Miss. 
473,  24  S  904,  71  AmSR  534.  (6)  A 
declaration  in  assumpsit  by  one  en- 
titled to  the  benefit  of  a  contract  be- 
tween a  railroad  company  and  a 
county  court  for  the  transportation 
of  sick  persons  to  a  pesthouse,  which 
properly  impleads  the  railroad  com- 

§any  thereon,  and*  for  a  breach  of  Its 
uty  to  him  thereunder,  Is  good  on 
demurrer.  Jenkins  v.  Chesapeake, 
etc.,  R.  Co.,  61  W.  Va.  597,  67  SE  48, 
49  LRANS  1166,  11  AnnCas  967. 

[bl     Complaints   or  petitions  held 
lnsumdi    * 


i.i - — (1)  Birmingham  R.,  etc., 

Co.  v.  McLeod,  9  Ala.  A.  637,  64  S 
193  (In  action  for  punitive  damages); 
Mills  v.  Baltimore,  etc.,  R.  Co.,  Ill 
Md.  260,  73  A  886,  134  AmSR  699. 
(2)  A  complaint  in  an  action  against 
a  carrier  alleging  that  Its  servants 
carelessly  and  negligently  ordered, 
directed,  and  caused  plaintiff  to  enter 
one  of  defendant's  passenger  trains 
for  which  she  had  a  ticket  given  her 
by  mistake,  in  the  absence  of  an 
averment  that  such  servants  had  any 
knowledge  that  plaintiff  did  not  de- 
sire to  take  passage  on  the  train 
indicated  by  the  ticket  she  held,  is 
insufficient,  as  not  stating  facts  con- 
stituting a  cause  of  action.  Scott  v. 
Cleveland,  etc.,  R.  Co.,  144  Ind.  125, 
43  NE  133,  32  LRA  154.  (3)  Allega- 
tions that  on  a  certain  date  defend- 
ant railroad  company  leased  a  cer- 
tain railroad,  and  on  a  later  date, 
being  the  owner  or  lessee  of  two 
other  roads,  refused  plaintiff  a  con- 
tinuous trip  over  the  three  for  one 
fare,  do  not  show  that  the  three 
roads  were  united  by  the  same  con- 
tract, and  hence  do  not  state  a  cause 
of  action,  under  Railroad  Laws  |i  78, 
104,  authorizing  a  railroad  company 
to  contract  with  any  other  company 
for  the  use  of  Its  railroad,  and  re- 
quiring a  corporation  so  contracting 
to  give  transfers,  without  extra 
charge,  entitling  passengers  to  a  con- 
tinuous trip  on  the  railroads  em- 
braced in  the  contract.  Mendoza  v. 
Metropolitan  St.  R.  Co.,  48  App.  Dlv. 
62,  62  NTS  680,  51  App.  Dlv.  430,  64 
NTS  746.  (4)  Where,  In  an  action 
for  breach  of  a  contract  of  carriage, 

filalntiff  claimed  special  damage  on 
he  ground  that  because  of  his  fail- 
ure to  reach  a  certain  town  at  the 
time  he  would  have  reached  it,  had 
defendant  performed  Its  duty,  he  had 
failed  to  consummate  a  deal  by  which 
he  would  have  realized  a  large  profit, 
failure  to  name  the  parties  with 
whom  the  deal  was  to  be  made  ren- 
dered the  petition  defective.  Town- 
send  v.  Texas,  etc.,  R.  Co.,  40  Tex. 
Civ.  A.  71.   88  SW  802. 

[c]  Refusal  to  stamp  tlofcet^— A 
count  alleging  the  purchase  by  plain- 
tiff of  a  round  trip  ticket  from  de- 
fendant, providing  that  the  holder 
shall  be  identified  before  a  certain 
designated  agent  of  the  company  be- 
fore presenting  the  same  for  return 

Sassage.  and  that  such  ticket  shall 
e  void  unless  stamped  by  such 
agent,  and  alleging  that  plaintiff 
presented  herself  for  Identification  as 
required,  but  that  said  agent  refused 
to  stamp  the  ticket,  and  that,  when 
she  presented  the  same  for  passage, 
she  was  ejected  from  the  train,  states 
a  cause  of  action  for  the  refusal  to 
stamp  the  ticket.  McGhee  v.  Reyn- 
olds, 117  Ala.  413,  23  S  68. 

[d]  Proximate  cause.— Allegations 


that  plaintiff  was  negligently  caused 
to  alight  before  her  station  waa 
reached,  leaving  her  In  the  dark  with- 
out protection  or  assistance  to  rea.cn 
the  station,  to  which  she  was  com- 
pelled to  walk,  and  that  her  child  in 
arms  and  baggage  were  too  heavy  for 
her,  resulting  In  her  reaching  the  sta- 
tion in  an  exhausted,  frightened,  and 
nervous  condition  and  sustaining 
special  physical  injury,  sufficiently 
show  that  her  injury  was  proximately 
caused  by  the  carrier's  wrongful  act 
Pullman  Co.  v.  Hoyle,  52  Tex.  Civ. 
A  534,  116  SW  315. 

re]      Allegation      of      lamages. — 

Where  a  declaration  alleges  that  de- 
fendant railroad  company  sold  plain- 
tiff a  one-thousand-mile  ticket,  and 
through  Its  negligence  failed  to  place 
his  right  name  thereon,  and  its  con- 
ductor refused  to  receive  such  ticket, 
and  that  plaintiff  exercised  due  care. 
it  is  error  to  sustain  a  demurrer  for 
the  reason  that  no  damages  are  al- 
leged, since  the  facts  alleged  are 
sufficient  to  entitle  plaintiff  to  nom- 
inal damages.  Holden  v.  Rutland  R. 
Co.,  72  Vt.  156,  47  A  403,  82  AmSR 
926. 

[f]  allegations  showing  eoavtrfbm- 
tory  negligence. — In  an  action  by  a 
passenger  for  damages  because  of 
taking  a  wrong  train  at  the  station. 
where  the  petition  shows  that  the 
mistake  was  due  to  plaintiff's  failure 
to  exercise  ordinary  care,  and  not 
to  any  negligence  of  defendant,  a  de- 
murrer to  the  petition  was  properly 
sustained.  Johnson  v.  Seaboard  Air 
Line  R.  Co.,  13  Ga.  A  298.  79  SE 
91. 

[p]  Separation  of  raoes. — If  It  is 
actionable  per  se  as  against  a  street 
railroad  company  for  Its  conductor, 
in  endeavoring  to  comply  with  the 
statute  requiring  the  separation  of 
white  and  colored  passengers,  neg- 
ligently to  mistake  a  white  pas- 
senger for  a  colored  one,  and  in  the 
presence  of  others  inform  him  that 
he  must  .sit  in  that  portion  of  the 
car  set  apart  for  negroes,  it  is  essen- 
tial that  the  petition  alleged  plaintiff 
to  be  a  white  man.  Wolfe  v.  Georgia 
R..  etc.,  Co..  124  Ga.  693.  53  SE  239. 

S.  Tarbell  v.  Central  Pac  R.  Co.. 
34  Cat.  616;  Sage  v.  Evansvllle,  etc. 
R.  Co.,  134  Ind.  100,  33  NE  771;  St. 
Louis  Southwestern  R.  Co.  v. 
Thomas.    (Tex.   Civ.   A)    27   SW    419. 

a.  Brown  v.  Georgia,  etc.,  R.  Co.. 
119  Ga.  88,  46  SE  71;  Dlerig  v.  South 
Covington,  etc.,  R.  Co.,  72  SW  S56. 
24  KyL  1825. 

[a]  Failure  to  transport. — (1) 
Where  a  petition  alleges  that  plain- 
tiff bought  tickets  for  himself  and 
wife  for  a  particular  train,  soon  due 
at  the  station,  that  they  stood  along- 
side the  track,  waiting  for  that  train 
which  passed  without  stopping, 
thereby  occasioning  the  breach  of  the 
contract  of  carriage,  that  there  were 
no  accommodations,  except  in  the 
station  house,  that  by  reason  of  the 
condition  of  the  waiting  room  plain- 
tiff's wife  was  rendered  111.  and  plain- 
tiff was  put  to  expense  and  deprived 
of  the  value  of  her  services.  It  states 
a  cause  of  action  for  consequences 
arising  from  the  failure  to  transport. 
Brown  v.  Georgia,  etc..  R.  Co.,  119 
Ga.  88,  46  SE  71.  (2)  Where  a 
complaint  against  a  street  railroad 
company  alleged  that,  by  contract 
between  the  carrier  and  two  certain 
towns,  the  carrier  was  bound  to 
transport  passengers  from  a  certain 
city  to  either  of  such  towns  for  one 
five-cent  fare,  and  that,  plaintiff  hav- 
ing taken  passage  on  a  car  of  defend- 
ants,  the   conductor   refused   to  ac- 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  not*  number. 
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duty  of  the  carrier  to  stop  the  train/  or  that  by  a 
special  contract  he  was  entitled  to  be  discharged  at 
that  station,8  and  that  it  negligently  failed  or  re- 
fused to  stop  the  train  a  reasonably  sufficient  time 
for  him  to  alight.* 

Failure  or  refusal  to  stop  and  receive  passenger. 
Where  by  a  special  agreement  a  railroad  company 
obligates  itself  to  stop  a  train  at  a  particular  sta- 
tion on  a  certain  day  to  take  on  a  passenger,  in  an 
action  for  a  failure  to  perform  this  duty  it  need 
not  be  alleged  that  the  train  was  scheduled  to  stop 
at  such  station.10  In  an  action  against  a  street  rail- 
road company  for  its  failure  to  stop  a  car  in 
response  to  a  signal  by  an  intending  passenger, 
plaintiff  must  allege  facts  which  show  that  it  was 
the  duty  of  the  company  to  stop  the  particular  ear 
in  question  for  the  purpose  of  taking  on  plaintiff 


cept  the  flve-cent  fare  offered  for  a 
continuous  ride  from  the  city  to  one 
of  the  towns,  the  allegation  did  not 
amount  to  a  statement  that  defend- 
ant refused  to  carry  plaintiff. 
Dlerig  v.  South  Covington,  etc.,  R. 
Co..  72  SW  355,  24  KyL  1825. 

7.  Cook  v.  Southern  R  Co.,  153 
Ala.  118.  45  S  156;  Birmingham  R. 
Light,  etc.,  Co.  v.  Elmit,  6  Ala.  A. 
653,  60  S  981;  Ohio,  etc.,  R.  Co.  v. 
Swarthout,  67  Ind.  667,  33  AmR  104; 
Ohio,  etc.,  R.  Co.  v.  Hatton,  60  Ind. 
12;  Louisville,  etc.,  R.  Oo.  v.  Cayce, 
34  SW  896,  17  KyL  1389;  Matthews 
v.  Charleston,  etc.,  R.  Co.,  38  S.  C.  429, 
17  SB  225,  37  AmSR  773.  But  see 
Pittsburgh,  etc.,  R.  Co.  v.  Lightcap, 
7  Ind.  A.  24»,  14  NE  243  (holding 
that  an  allegation  that  the  carrier 
was  required  by  law  to  stop  at  the 
place  of  plaintiff's  destination  was 
not  sufficient,  because  for  aught  that 
appeared  it  might  have  been  that  the 
carrier's  stopping  place  and  regular 
station  at  that  point,  for  that  train, 
were  not  one  ana  the  same). 

[a]  Complaint  held  suffioient, — 
The  complaint  of  a  passenger  for  be- 
ing carried  beyond  his  destination 
shows  a  duty  of  the  conductor  to 
afford  him  an  opportunity  to  get  off 
there,  where  it  alleges  that  it  was  a 
regular  stopping  place,  that  the  con- 
ductor was  told  when  the  fare  was 
paid  that  he  wanted  to  get  off  there, 
and  that  the  conductor  agreed  to  put 
him  off  there.  Birmingham  R.,  etc., 
Co.  v.  Elmit,  6  Ala.  A  657,  60  S  982. 

lb]  Complaints  held  insufficient^ 


(1)  In  an  action  by  a  passenger  for 
being  compelled  to  debark  short  of 
his  desired  destination,  counts  in  the 


complaint  falling  to  aver  with  cer- 
tainty that  such  destination  was  one 
of  the  scheduled  or  customary  stop- 
ping places  of  the  train  for  the  tak- 
ing on  and  discharge  of  passengers, 
la  fatally  defective.  Cook  v.  South- 
ern R.  Co.,  163  Ala.  118,  46  S  156.  (2) 
A  complaint  that  the  conductor  will- 
fully failed  to  stop  the  car  at  the 
point  stated  to  have  been  plaintiff's 
destination  is  insufficient,  it  stating 
no  facts  showing  a  duty  to  stop 
there.  Birmingham  R.,  etc.,  Co.  v. 
Elmit.  6  Ala.  A.  653,  60  S  981. 

[c]  Averment  of  knowledge  of 
acnedule*— Where,  according  to  a 
published  time  card  of  a  railroad 
company,  the  train  on  which  plaintiff 
took  passage  stopped  at  the  station 
at  which  he  wished  to  be  discharged, 
it  need  not  be  averred.  In  the  petition 
for  a  breach  of  contract  of  carriage 
In  carrying  plaintiff  beyond  said  sta- 
tion, that  he  knew  that  the  train  was 
scheduled  to  stop  at  that  station. 
Louisville,  etc.,  R.  Co.  v.  Cayce,  34 
SW  896,  17  KyL  1389. 

[d]  m  an  action  against  a  street 
railroad  ecanpany  for  damages  for 
failure  to  stop  at  plaintiff's  destina- 
tion, a  complaint  Is  sufficient,  al- 
though it  does  not  allege  that  plain- 
tiff's station  was  a  regular  stopping 
place,  or  that  she  gave  the  signal  to 
stop  there.  Birmingham  R.,  etc,  Co. 
v.  Arnold,  7  Ala.  A.  521,  525.  60  S 
988  (where  the  court  in  this  connec- 
tion said:     "There  is  but  on*  differ- 


ence between  the  contract  of  a  rail- 
road company  to  carry  a  passenger 
to  a  particular  station  on  its  line  and 
that  of  a  street  car  corrfpany  to  do  so, 
and  that  difference  is  that  the  former 
is  always  an  express  contract,  while 
the  latter  is  usually  an  Implied  one. 
The  railroad  company  bases  its 
charges  for  carrying  on  mileage, 
hence  must  know  in  advance  the  pas- 
senger's destination,  so  as  to  collect 
the  proper  fare.  This  done,  the  per- 
son is  a  passenger  by  express  agree- 
ment to  the  station  to  which  he  has 
paid  mileage.  On  the  other  hand,  the 
street  car  company  usually  charges  a 
flat  fare,  which  the  passenger  pays, 
often  without  ever  informing  the  con- 
ductor of  the  destination  which  he 
has  in  mind;  yet  he  is  nevertheless  a 
passenger  to  such  destination,  by  lm- 

?lled  agreement,  resulting  from  cus- 
om,  provided  that  destination  is  a 
station  at  which  the  car  he  is  on 
makes  regular  stops,  or  will  stop 
upon  request,  and  he  makes  season- 
able request.  These  are  matters  of 
evidence,  however,  and  not  of  aver- 
ment"). 

8.  Ohio,  etc.,  R.  Co.  v.  Hatton,  (0 
Ind.  12;  Evansvllle,  etc.,  R.  Co.  v. 
Wilson,  20  Ind.  A.  5,  60  NE  90. 

9.  Birmingham  R.„  etc.,  Co.  v.  El- 
mit, 6  Ala.  A.  667,  60  S  982. 

[a]  ■uffiolenoy  of  complaint. — A 
complaint  for  damages  for  carrying 
plaintiff  beyond  her  destination, 
averring  that  defendant  "negligently 
failed  or  refused  to  stop  said  train 
.  .  .  a  sufficient  length  of  time  for 
the  plaintiff  to  alight  while  the  train 
was  not  in  motion,"  Is  not  objection- 
able because  not  alleging  that  plain- 
tiff did  not  have  a  reasonable  time  in 
which  to  alight.  Louisville,  etc.,  R. 
Co.  v.  Cornelius,  183  Ala.  203,  62  S 
710. 

10.  Evansvllle,  etc.,  R.  Co.  v.  Wil- 
son, 20  Ind.  A.  6,  50  NE  90. 

11.  Battle  v.  Georgia  R,  etc.,  Co., 
120  Oa.  994,  48  SE  338;  Battle  v. 
Georgia  R.,  etc.,  Co.,  120  Ga.  992,  48 
SE  337. 

13.  Matthews  v.  Charleston,  etc., 
R.  Co.,  38  S.  C.  429.  17  SE  226.  37 
AmSR  773. 

13.  See  generally  Pleading  [31 
Cyc  126]. 

[a]  Automobile  breaking  down. — 
A  plea  in  an  action  for  breach  of  con- 
tract to  carry  plaintiff  and  compan- 
ions in  an  automobile  from  one  place 
to  another  and  return,  which  alleges 
that,  after  the  breaking  down  of  the 
automobile,  plaintiff  left  the  disabled 
car,  and  could  not  be  found  when  de- 
fendant reached  the  car  with  another 
automobile,  but  which  fails  to  aver 
that  plaintiff  was  at  fault  in  leaving 
the  broken  down  car  before  another 
car  came,  or  that  defendant  exercised 
proper  care  In  sending  relief  after 
notice,  or  which  falls  to  show  that 
any  negligence  of  plaintiff  proxi- 
mately contributed  to  the  breaking 
down  of  the  car,  and  which  shows 
that  the  results  were  attributable  to 
the  act  of  defendant,  is  bad  on  de- 
murrer. Taxicab  Co.  v.  Grant,  3  Ala, 
A.  398,  67  S  141. 

14.  See    generally     Pleading    [SI 


as  a  passenger.11 

Connecting  lines.  In  an  action,  for  the  breach  of 
a  contract  of  carriage  under  a  ticket  to  a  point  be- 
yond the  line  of  the  road  selling  it,  there  should  be 
an  allegation  that  defendant  and  the  road  which 
sold  the  ticket  were  joint  contractors,  or  that  the 
latter  had  authority  to  bind  defendant  by  the  issu- 
ance of  the  ticket. 

[$  1286]  b.  Plea  or  Answer.  The  plea  or  answer 
is  governed  by  the  rules  regulating  such  pleadings 
generally." 

[$  1287]  4.  Issues,  Proof,  and  Variance.14  Such 
matters  only  as  are  properly  put  in  issue  by  the 
pleadings  and  proof  and  are  material  need  be  con- 
sidered.15 Plaintiff  can  introduce  evidence  and  re- 
cover only  on  such  cause  of  action  as  is  properly 
alleged  by  him16  and  on  proof  of  all  material  matters 

Cyc  670]. 

15.  Anniston  Electric,  eta,  Co.  v. 
Anderson,  11  Ala.  A.  554,  66  S  924; 
Martindale  v.  Kansas  City,  etc.,  R. 
Co.,  60  Mo.  608;  Green  v.  Missouri, 
etc.,  R.  Co.,  121  Mo.  A.  720,  97  SW 
646;  San  Antonio,  etc,  R.  Co.  v.  Saf- 
ford,     (Tex.    Civ.    A.)     48    SW    1105. 

[a]  Illustrations,— ( l )  in  a  suit 
against  a  railroad  company  for  fall- 
ing to  carry  plaintiff  to  its  original 
depot,  where  it  appeared  that  the 
company  had  abandoned  its  old  depot 
for  one  a  half  mile  short  of  that 
terminus,  the  question  whether  de- 
fendant had  been  guilty  of  a  viola- 
tion of  the  statutory  requirements 
in  failing  to  retain  its  old  depot  as 
a  point  of  departure  and  arrival  of 
its  passenger  trains  is  a  question 
that  cannot  be  raised  In  such  a  suit. 
Martindale  v.  Kansas  City,  etc,  R. 
Co.,  60  Mo.  608.  (2)  Where  the  pe- 
tition -alleged  that  plaintiff  was  ac- 
cepted as  a  passenger,  whereupon  it 
became  the  duty  of  defendant  to 
transport  plaintiff  with  reasonable 
dispatch,  but  that  defendant  failed 
in  such  regard,  whereby  plaintiff 
was  detained  in  the  course  of  trans- 
portation a  certain  number  of  hours, 
and  that  the  car  in  which  plaintiff 
was  being  transported  had  no  heat- 
ing contrivance,  that  the  weather 
was  intensely  cold,  and  the  car 
locked    so    that    plaintiff    could    not 

Set  out.  and  that  plaintiff  while  so 
etalned  suffered  from  the  coldness 
of  the  weather  whereby  he  was  in- 
jured, etc.,  the  gravamen  of  the 
complaint  was  not  the  failure  to 
furnish  a  proper  car,  but  a  breach 
of  duty  in  not  transporting  without 
unncessary  delay.  Green  v.  Mis- 
souri, etc.,  R  Co.,  121  Mo.  A.  720,  97 
SW  646.  (3)  An  allegation  that 
plaintiff  signaled  at  a  flag  station  In 
such  a  manner  that  it  could  be  seen 
on  the  approaching  train  for  &  mile; 
and  that  the  signal  was  seen  by  de- 
fendant's employees,  who  willfully 
and  negligently  failed  to  stop  the 
train,  is  sufficient  td  raise  an  issue 
as  to  negligence  in  falling  to  see 
the  signal.  San  Antonio,  etc.,  R. 
Co.  v.  Safford,  (Tex.  Ov.  A.)  48  SW 
1105.  v 

18.  U.  S. — Chicago,  etc,  R.  Co.  v. 
Stephens,  218  Fed.  536.  134  CCA  263. 

Ala. — Birmingham  R..  etc.,  Co.  v. 
Arnold,   7  Ala.  A.  621,  60  S  988. 

Oa. — Southern  R.  Co.  v.  Hobbs,  118 
Ga.   227,  45   SE  23,  63   LRA  68. 

Ky. — Sears  v.  Louisville,  etc.,  R. 
Co.,  66  SW  726,  22  KyL  152. 

Mich. — Schroeder  v.  Detroit,  etc, 
R.  Co.,  174  Mich.  684.  140  NW  968. 

S.  C. — Martin  v.  Southern  R.  Co., 
89  S.  C.   32,  71   SE  236. 

Tex. — International,  etc.,  R.  Co.  v. 
Sammon.  85  Tex.  Civ.  A.  96,  79  SW 
854. 

[a]  Custom. — A  female  passenger, 
in  the  absence  of  appropriate  plead- 
ings, cannot,  on  the  trial  of  an  ac- 
tion against  the  carrier  for  being 
carried  beyond  her  destination,  rely 
on  and  make  proof  of  a  custom  on 
the  part  of  defendant's  conductors 
to  lend  especial  assistance  to  females 
when  traveling  alone.     Southern  R. 
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alleged."  Likewise  defendant  can  introduce  evi- 
dence and  rely  only  on  such  matters  of  defense  as 
are  properly  put  in  issue  by  its  pleadings.18  Special 
damages,  not  the  necessary  result  of  a  breach  of  a 
contract  to  carry,  must  be  specially  pleaded  in  order 
to  be  recoverable.18 

Evidence  admissible.  Such  competent  evidence  is 
admissible  on  behalf  of  plaintiff  as  tends  to  prove 
matters  put  in  issue  by  his  pleadings,20  or  which  is 
in  rebuttal  of  matters  of  defense  set  up  by 
defendant." 


Variance.  Any  material  variance  between  plain- 
tiff's  pleadings  and  proof  is  fatal  to  a  recovery  ;a 
but  an  immaterial  variance  which  in  no  wise  preju- 
dices defendant's  case  will  not  affect  plaintiff's 
rights.*8 

[4  1288]  5.  Evidence — a.  Presumptions  and  Bur- 
den of  Proof.  -  The  general  rules  of  evidence  in 
civil  cases  apply  in  an  action  against  a  carrier  for 
a  breach  of  its  contract  of  carriage,  in  regard  to  the 
presumptions24  and  the  burden  of  proof.1*  Thus, 
where  there  has  been  an  unreasonable  delay  of  the 


Oo.    v.    Hobba,    118    Ga.    227,    46    SE 
23.   63  LRA  (8. 

[b]  Mental  anguish*— Where,  tn  on 
action  for  damages  for  defendant's 
failure  to  stop  a  train  at  a  flag'  sta- 
tion to  accept  plaintiff  as  a  passen- 
ger, plaintiff  alleged  that  the  pur- 
pose of  the  trip  was  to  reach  the 
parents  of  the  mother  of  his  grand- 
child who  was  dangerously  ill,  that, 
by  reason  of  defendant's  failure  to 
stop  plaintiff's  trip  was  ineffective, 
that  the  child  died  during  plaintiff's 
absence,  and  that  defendant  through 
Its  employees  had  knowledge  of  the 
purpose  of  plaintiff's  trip,  his  rela- 
tionship to  the  child,  Its  severe  Ill- 
ness, etc.,  the  petition  alleged  suffi- 
cient facts  to  entitle  plaintiff  to  re- 
cover for  mental  anguish.  Interna- 
tional, etc.,  R.  Co.  v.  Sammon,  35 
Tex.  Civ.  A.   96,   78  SW  854. 

17.  Louisville,  etc.,  R.  Co.  v.  Can- 
non, 158  Ala.  453,  48  8  64:  Henderson 
v.  Metropolitan  St.  R.  Co.,  123  Mo. 
A.  666,  100  SW  1111;  Martin  v.  South- 
ern R.  Co.,  89  S.  C.  32.  71  SE  236. 

[a]  Immaterial  allegations— (1) 
In  an  action  by  a  passenger  against 
a  carrier  for  damages  from  failure 
to  notify  her  where  to  change  cars, 
an  allegation  that  the  motive  power 
used  was  steam  was  Immaterial,  and 
need  not  be  proved.  Central  of 
Georgia  R.  Co.  v.  Ashley,  169  Ala. 
146,  48  S  981.  (2)  In  an  action 
against  a  street  railroad  for  carry- 
ing plaintiff,  a  passenger,  beyond  her 
destination,  an  allegation  In  the  pe- 
tition that  plaintiff  was  a  stranger 
In  ther  city  was  not  material  to  her 
right  of  recovery.  Henderson  v. 
Metropolitan  St.  R.  Co.,  123  Mo.  A. 
666,   100  SW  1111. 

[bl  A  complaint  based  on  a  will- 
ful breach  of  ttve  earner's  duty  to 
•top  its  train  at  a  station-  to  permit 
a  passenger  to  alight  does  not  pre- 
vent recovery  for  the  actual  damages 
alleged  and  proved  as  a  result 
thereof,  but  authorises  a  recovery  of 
both  actual  and  punitive  damages 
on  proof  of  willfulness.  Martin  v. 
Southern  R.  Co.,   89   S.  C.   32,  71   SE 

ssc. 

18.  Cave  v.  Seaboard  Air  Line  R. 
<Jo..  94  S.  C.  282.  77  SE  1017.  LRA 
1915B  916,   AnnCasl916A  1066. 

[a]  Illustration. — lit  a  passenger's 
action  for  a  carrier's  failure  to  pro- 
vide a  seat,  the  fact  that  the  exces- 
sive demand  on  the  carrier's  facilities 
was  sudden  and  unexpected  was  un- 
available as  a  defense.  unless 
S leaded.  Cave  v.  Seaboard  Air  Line 
:.  Co..  94  S.  C.  282,  77  SE  1017,  LRA 
1915B  915,   AnnCaal91SA   1065. 

19.  Louisville,  etc.,  R.  Co.  v. 
Sanders,  7  Ala.  A.  543,  61  S  482.  See 
generally   Damages   [13  Cyc  1761. 

20.  Wells  v.  Alabama  Great 
Southern  R.  Co..  67  Miss.  24.  6  S  737; 
Telzer  v.  Brooklyn  Union  El.  R.  Co., 
61  Misc.  59.  113  NYS  18:  Martin  v. 
Southern  R.  Co..  89  8.  C.  32,  71  SE 
236:  Mllhous  v.  Southern  R.  Co..  76 
S.  C.  492,  67  SE  474:  Ford  v.  South- 
ern R.  Co..  75  8.  C.  286.  56  SE  448. 

[a]  BvManoa  admissible.— (1)  In 
an  action  for  breach  of  a  carrier's 
contract  to  carry  a  passenger  safely. 
testimony  tending  to  show  an  as- 
sault and  slanderous  abuse  of  plain- 
tiff while  In  the  car  was  admissible 
In  support  of  the  action  for  breach 
of  contract.  Teller  v.  Brooklyn 
Union  El.  R.  Co..  61  Misc.  59.  113 
NTS  18.       (2)  A  complaint  In  an  ac- 


tion by  a  passenger  for  the  failure 
of  the  carrier  to  stop  the  train  at 
the  station  of  his  destination,  which 
alleges  that  the  passenger  gave  the 
ticket  collector  money  and  told  him 
to  stop  the  train  at  the  station,  and 

Sennit  him  to  alight  to  attend  to 
Is  business  there,  is  sufficient  to 
permit  testimony  of  notice  to  the 
carrier  of  the  passenger's  business 
engagement.  Martin  v.  Southern  R. 
Co..  89  S.  C.  32,  71  SE  236.  (3)  Where 
plaintiff,  in  an  action  against  a  rail- 
road company  for  falling  to  stop  its 
train  at  a  flag  station,  alleged  that 
he  was  insulted,  greatly  annoyed, 
and  suffered  much  pain  and  Incon- 
venience, he  may  testify  as  to"  mental 
distress  and  worry  suffered  by  him. 
Mittious  v.  Southern  R.  Co..  76  S.  C. 
492,  57  SE  474. 

[bl  Declarations  made  to  plain- 
tiff by  defendant's  ticket  agent  that 
she  might  board  the  train  without  a 
ticket  and  pay  her  fare  on  the  car 
are  not  admissible,  where  the  plead- 
ings, in  an  action  for  failure'  to  carry 
plaintiff  to  her  destination  contain 
no  averment  of  such  declarations. 
Wells  v.  Alabama  Great  Southern  R. 
Co.,    67   Miss.    24,    6   S   727. 

91.  Bussey  v.  Charleston,  etc.,  R. 
Co..  76  8.  C.   116,   55  SB  163. 

[a]  Illustration. — Where,  in  an 
action  for  failure  to  transport  plain- 
tiff, the  complaint  makes  no  refer- 
ence to  defendant  acting  as  agent  in 
selling  tickets  over  connecting  lines, 
but  defendant  relies  on  that  fact  as 
a  defense,  plaintiff  may  show  that 
the  ticket  sold  was  defective  over 
such  other  lines.  Bussey  v.  Charles- 
ton, etc.,  R.  Co.,  75  S.  C.  116,  55  SE 
163. 

89.  Louisville,  ate.  R.  Co.  v. 
Johnston.  79  Ala.  436^  Aaron  v. 
Southern1  R.  Co.,  68  8.  C.  98,  46  SE 
656;  Jenkins  v.  Chesapeake,  etc.,  R. 
Co..  61  W.  Va.  697.  57  SE  48,  49 
LRANS  1166.  11  AnnCas  967. 

fa]  Willful  refusal  or  negligent 
failure, — Under  an  allegation  that 
the  conductor  "willfully  refused  to 
stop,"  proof  of  mere  negligence  In 
falling  to  stop  would  be  a  fatal  vari- 
ance between  the  allegation  and  the 
Sroof.  Louisville,  etc.,  R.  Co.  v. 
ohnston,  79  Ala.  436. 
93.  Southern  R.  Co.  v.  Melton, 
158  Ala.  404,  47  S  1008;  Illinois  Cent. 
R.  Co.  v.  Sutton,  53  111.  397;  Wasser- 
man  v.  New  Tork  City  R.  Co.,  104 
NTS  398-  Missouri,  etc.,  R.  Co.  v. 
Ball.  25  Tex.  Civ.  A.  600.  61  SW  327. 
[a]  niuatratlons  of  no  varianoe  or 
Immaterial  varianoe  (1)  There  is 
no  variance  between  the  allegation 
that  a  ticket  was  purchased  from  de- 
fendant carrier,  its  agent  or  serv- 
ant, and  proof  that  the  ticket  was 
purchased  from  another  company  as 
an  Initial  carrier,  but  was  recog- 
nised as  valid  by  defendant  as  a 
connecting  carrier.  Alabama  City, 
etc..  R.  Co.  v.  Brady,  160  Ala.  615,  49 
8  851.  (2)  Where  the  wrong  com- 
plained of  was  causing  plaintiff  to 
get  off  the  train,  and  it  was  proved 
that  plaintiff  was  a  passenger  enti- 
tled to  be  carried  to  a  certain  sta- 
tion, and  was  wrongfully  put  off 
before  reaching  such  station,  there 
was  no  fatal  variance.  Louis- 
ville, etc.,  R.  Co.  v.  Quinn.  146  Ala. 
330,  39  8  756.  (8)  In  an  action 
against  a  street  railroad  company, 
there  was  no  material  variance  be- 
tween an  allegation  that  "after  hav- 


ing paid  his  fare  the  passenger  de- 
manded a  transfer''  and  proof  that 
he  made  the  demand  "at  the  time 
he  paid  his  fare."  Wasserman  v. 
New  Tork  City  R  Co..  104  NTS  398. 
(4)  Where  the  complaint  alleges  that 
plaintiff's  wife,  being  a  white  woman, 
was  refused  permission  to  ride  In  the 
car  for  white  people,  and  forced  to  ride 
in  the  negro  coach,  evidence  that, 
when  plaintiff  placed  his  wife  and 
children  Jn  the  negro  coach  and  found 
they  were  In  the  wrong  coach  he  had 
no  time  to  change  them,  and  his  wife 
requested  the  conductor  to  And  them 
seats  in  another  car,  and  be  failed 
so  to  do,  whereby  she  was  compelled 
to  remain  in  the  negro  coach,  did  not 
constitute  a  variance,  as  such  com- 
pulsion amounted  to  a  refusal  to  al- 
low her  to  ride  in  the  car  for  white 
geople.  Missouri,  etc.,  R.  Co.  v. 
all,  25  Tex.  Civ.  A.  600,  61  SW  327. 

84.  See  generally  Evidence  [16 
Cyc  1050].  And  see  San  Antonio, 
etc.,  R.  Co.  v.  Dykes,  (Tex,  Civ.  A.) 
45  SW  768. 

[a]  Validity  of  ticket. — Where.  In 
an  action  to  recover  for  the  taking 
up  and  destruction  of  plaintiff's 
ticket  by  a  conductor,  and  compelling 
him  to  pay  cash  fare,  there*  Is  a 
conflict  of  evidence  as  to  whether  the 
ticket  was  a  good  one  or  one  that  had 
expired,  the  fact  that  the  conductor 
destroyed  It  raises  the  presumption 
that  it  was  good,  since  It  was  hl» 
duty,  In  any  event,  to  turn  It  In  to 
the  auditor  of  the  road.  Louisville, 
etc,  R,  Co.  v.  Donaldson,  42  SW 
439,  19  KyL  1384. 

98.  See  generally  Evidence  [II 
Cyc  9261.  And  see  Georgia  R.,  etc.. 
Co.  v.  McAllister.  126  Ga.  447,  54  SE 
967,  7  LRANS  1177;  and  cases  infra 
this  note. 

Tha  law  will  not  prseuiM 
violations  of  duty,  and  a  pas- 
senger alleging  that  his  rights  have 
willfully  been  invaded  has  the  bur- 
den of  proving  it  by  something  more 
than  mere  surmise  or  conjecture- 
Hunter  v.  Southern  R.  Co.,  90  S.  C 
507.  73  SE  1017. 

[bl  Joinder  of  trespass  and  ease. 
—Where  one  count  in  a  complaint 
alleges  failure  and  refusal  to  stop 
the  train  at  plaintiff's  destination, 
and  further  that  plaintiff  was  car- 
ried past  said  station  and  was  then 
put  off  against  her  protest  and  ob- 
jection, It  Is  a  Joinder  of  case  and 
trespass  alleged  conjunctively,  and 
a  general  denial  casts  on  plaintiff 
the  burden  of  proving  both  phases 
of  the  case.  Louisville,  etc..  R.  Co. 
v.  Dancy.  97  Ala.  338,  11  S  796. 

[c]  mouse  for  passing  station— 
Where  a  carrier  advertises  on  the 
schedule  of  Its  trains  that  it  will 
stop  at  a  certain  station  for  the 
purpose  of  receiving  and  discharg- 
ing passengers.  It  impliedly  con- 
tracts with  a  passenger  so  to  do. 
and.  while  some  overruling  necessity 
might  excuse  Its  passing  the  sta- 
tion, the  burden  would  l>e  on  the 
carrier  to  show  It.  Owens  v.  At- 
lantic Coast  Line  R.  Co.,  14T  K.  C 
357.  61  SE  198. 

[d]  Time  limit  on  tloket. — Where 
the  time  for  transportation  to  des- 
tination had  expired  when  a  pas- 
senger presented  his  coupon  ticket 
to  the  last  carrier.  In  an  action  for 
refusal  to  carry  him  for  that  reason, 
the  burden  was  on  plaintiff  to  show 
that    the    time    limitation   contained 
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carrier's  train,  a  presumption  of  negligence  arises,28 
and  the  burden  is  on  the  carrier  to  show  that  the 
delay  was  not  due  to  its  negligence."  The  burden 
is  on  the  carrier  to  prove  any  rule  or  regulation 
which  relieves  it  of  its  prima  facie  obligation  to 
transport  one  who  has  purchased  a  ticket  on  a  train 
going  in  the  direction  called  for  by  the  ticket,  and 
which  stopped  at  the  station  where  the  ticket  holder 


was. 

In  the  ticket  wag  unreasonable.  Brian 
v.  Oregon  Short  Line  R.  Co.,  40 
Mont.  109.  105  P  489,  25  LRANS  459, 
20  AnnCas  311. 

[e]  Separation  of  races. — Where, 
under  a  statute  which  requires  rail- 
road companies  to  provide  equal,  but 
separate,  accommodations  for  the 
white  and  colored  races,  and  makes 
it  a  misdemeanor  to  assign  a  passen- 
ger to  a  coach  other  than  the  one  set 
aside  for  persons  of  his  race,  plain- 
till  sues  for  damages  on  the  ground 
that  two  of  his  children,  born  of 
white  parents,  had  unlawfully  been 
assigned  by  the  conductor  to  a  coach 
set  apart  for  colored  people,  the 
burden  of  proof  Is  on  him  to  show 
that  his  children  belonged  to  the 
white  race,  and  under  the  statute  any 
person  having  an  appreciable  mix- 
ture of  negro  blood  belongs  to  the 
colored  race.  Lee  v.  New  Orleans 
Great  Northern  R.  Co.,  125  La.  236, 
51  S   182. 

26.  Taber  v.  Seaboard  Air  Line  R. 
Co.,  84  S.  C.  291,  66  SK  292,  19  Ann 
Cas  1132;  Mulligan  v.  Southern  R. 
Co..  84  S.  C.  171.  65  SE  1040;  Taber 
v.  Seaboard  Air  Line  R.  Co.,  81  S. 
C.  317,  62  SE  311. 

raj  Xebutttnff  presumption  of 
wfflrwnSBS. — In  an  action  against  a 
railroad  company  because  of  the  de- 
lay of  a  train  on  which  plaintiff  ex- 
pected to  travel,  a  presumption  that 
defendant  was  negligent  because  of 
long;  delay  in  making  connections 
according    to   schedule   rebutted    the 

?  resumption  that  defendant  will- 
ully  caused  the  delay,  since  two 
contrary  presumptions  will  not  arise 
from  the  same  fact.  Mulligan  v. 
Southern  R.  Co.,  84  S.  C.  171,  65  SE 
1040. 

27.  Cooley  v.  Pennsylvania  R.  Co., 
40  Misc.  239,  81  NTS  692;  Taber  v. 
Seaboard  Air  Line  R.  Co.,  84  S.  C. 
291.  66  SE  292,  19  AnnCas  1132:  Mul- 
ligan v.  Southern  R.  Co.,  84  S.  C.  171, 
65  SE  1040;  Taber  v.  Seaboard  Air 
Line  R.  Co.,  81  S.  C.  317.  62  SE  311; 
International,  etc.,  R.  Co.  v.  Harder, 
36  Tex.  Civ.  A.  161,  81  SW  356. 

[a]  "The  fact  that  there  was  a 
delay  of  several  hours  called  upon 
the  defendant  to  show.  If  he  could, 
that  such  delay  was  the  result  of 
inevitable  accident,  or  that  It  was 
excusable."  Cooley  v.  Pennsylvania 
R.  Co.,  40  Misc.  239,  242.  81  NTS 
692. 

[bl  TaHnr*  to  make  connections. 
— It  being  shown  that  a  carrier  failed 
to  make  Its  schedule  time  and  con- 
nections, resulting  in  injury  to  a 
passenger,  a  presumption  of  negli- 
gence arises,  putting  on  the  carrier 
the  burden  of  showing  that  such 
failure  was  not  due  to  Its  negligence. 
Taber  v.  Seaboard  Air  Line  R.  Co., 
81  S.  C.  317,  62  SE  311. 

[c]  Wreck  on  line. — Where,  in  an 
action  by  a  passenger  for  damages 
resulting  from  the  breach  of  a  car- 
rier's implied  contract  to  transport 
her  to  destination  without  unreason- 
able delay,  defendant  alleged  that 
the  delay  was  caused  by  a  wreck  on 
one  of  Its  branch  lines,  the  burden 
was  on  defendant  to  show  that  It 
was  In  no  way  responsible  for  the 
wreck,  or  that  it  used  due  diligence 
to  repair  the  damage  and  resume 
operation  of  its  trains.  Interna- 
tional, etc  R.  Co.  v.  Harder,  36  Tex. 
Civ.  A.  151,  81  SW  356. 

28.  Trinity,  etc.,  R.  Co.  v.  Voss, 
(Tex.  Civ.  A.)  160  SW  663. 

29.  See  generally  Evidence  [16 
Cyc  1110  et  seq]. 

30.  Ala. — Birmingham  R.,  etc.,  Co. 
v.   Hatton,   187   Ala.   673,   65   8  984. 


[$  1289]  b.  Admissibility.  The  general  rules  of 
evidence  in  civil  cases  govern  the  admissibility  of 
evidence  in.  an  action  against  a  carrier  for  a  breach 
of  a  contract  of  carriage,29  and,  in  order  that  par- 
ticular evidence  may  be  admissible,  it  must  be  such 
as  complies  with  the  rules  governing  the  compe- 
tency, relevancy,  and  materiality  of  evidence,30  and 
of  course  evidence  which  is  incompetent,  irrelevant, 
or  immaterial  under  the  particular  issues  is  not  ad- 


R.    Co. 


Ky. — Louisville,     etc. 
Smith,  10  KyL  497. 

Mich. — Johnson  v.  Michigan  United 
R.  Co.,   163   Mich.   65,   116   NW  629. 

Miss. — Godfrey  v.  Meridian  Light, 
etc..  Co.,  101  Miss.  665,  57  S  534. 

N.  Y.— Miller  v.  King,  32  App.  Dlv. 
389.  63   NTS   123. 

S.  C. — Beckham  v.  Southern  R.  Co., 
60  S.  C.  26,  27  SE  611. 

Tex. — Southern  Kansas  R  Co.  v. 
Butler,  (Civ.  A.)  131  SW  240;  Free-, 
man  v.  Puckett,  56  Tex.  Civ.  A.  126, 
120  SW  614;  St  Louis  Southwestern 
R  Co.  v.  Foster,  46  Tex.  Civ.  A.  617, 
103  SW  194:  St.  Louis  Southwestern 
R.  Co.  v.  Pruitt,  (Civ.  A.)  79  SW 
598  [writ  of  error  den  97  Tex.  487, 
80  SW  72];  Henderson  v.  Galveston, 
etc.,  R.  Co..  fClv.  A.)  42  SW  1030. 

[a]  Evidence  held  admissible: 
(1)  In  an*  action  against  a  street 
railroad  company  for  negligently 
carrying  plaintiff  beyond  her  destina- 
tion. Birmingham  R.,  etc.,  Co.  v. 
Arnold.  7  Ala.  A.  521,  60  S  988.  (2) 
In  an  action  by  a  passenger  for  be- 
ing carried  beyond  her  destination, 
it  was  proper  to  allow  a  witness  to 
answer  the  question  as  to  what  be- 
came of  plaintiff  Immediately  after 
she  came  to  witness'  house,  as  the 
answer  had  a  bearing  on  the  condi- 
tion of  plaintiff,  and  evidence  as  to 
what  the  rules  of  the  company  are 
as  to  where  passengers  get  on  and 
off  the  train  is  admissible,  as  bear- 
ing on  the  questions  whether  em- 
ployees knew  that  plaintiff  had 
boarded  the  train  and  whether  she 
had  had  an  opportunity  to  inform 
the  employees  of  her  destination. 
Louisville,  etc.,  R.  Co.  v.  Seals,  160 
Ala.  684,  49  S  323.  (3)  In  an  action 
for  carrying  plaintiff's  wife,  a  pas- 
senger, past  her  destination,  whereby 
she  was  required  to  alight  some  dis- 
tance from  the  station  and  was  in- 
jured, evidence  as  to  the  condition 
surrounding  the  place  where  she 
alighted  was  admissible.  Freeman 
v.  Puckett,  66  Tex.  Civ.  A  126,  120 
SW  614.  (4)  Where,  in  an  action 
against  a  carrier  for  carrying  a  fe- 
male passenger  beyond  her  station, 
the  evidence  showed  that  she'  had 
requested  the  employee  in  charge  of 
the  train  to  let  her  off  at  the  station, 
evidence  that  the  husband  of  the 
passenger  asked  the  employee  on  the 
arrival  of  the  train  at  the  station 
whether  his  wife  was.  on  board  was 
admissible,  although  the  employee 
did  not  know  that  the  person  asking 
was  the  passenger's  husband.  Mis- 
souri, etc.,  R.  Co.  v.  Morgan,  49  Tex. 
Civ.  A.  212.  108  SW  724.  (6)  In  an 
action  against  a  carrier,  evidence 
that  it  failed  to  stop  a  train  at  a 
flag  station  to  let  off  a  passenger 
having  a  ticket  to  such  station,  and 
that  he  was  put  off  at  another  sta- 
tion two  miles  distant,  and  was 
compelled  to  walk  therefrom,  is  to  be 
considered  in  determining  whether 
plaintiff  has  suffered  any  damage  at 
common  law.  Rountree  v.  Atlantic 
Coast  Line  R  Co.,  73  S.  C.  268,  63 
SE  424.  (6)  In  an  action  by  a  pas- 
senger against  a  railroad  company  to 
recover  damages  for  the  latter's 
breach  of  a  contract  to  carry  him 
to  a  certain  station.  In  that  it  took 
him  to  a  station  a  few  miles  distant 
therefrom,  the  exclusion  of  the  tes- 
timony of  a  livery  stable  man  en- 
gaged In  transporting  passengers  be- 
tween these  stations  as  to  the  regular 
charge  for  such  transportation,  where 
the  object  is  to  show  that  the  pas- 
senger could  have  obtained  trans- 
portation back  to  the  station  for  a 
less  sum  than  that  charged  for  such 


service  in  the  complaint,  constitutes 
error.  Miller  v.  King,  32  App.  Dlv. 
389,  63  NTS  123.  (7)  Where  the 
question  whether  defendant's  porter 
Invited  a  passenger  to  alight  at  a 
wrong  station  Is  In  issue,  evidence 
is  admissible  that  the  duties  of  the 
porter  only  required  him  to  announce 
the  stations,  and  to  assist  passengers 
to  alight  when  requested  so  to  do  by 
the  latter,  and  did  not  require  him 
to  notify  the  particular  passengers 
of  the  places  where  they  should  get 
off.  Texas  Midland  R.  Co.  v.  Terry, 
27  Tex.  Civ.  A.  341,  65  SW  687.  (8) 
Under  a  complaint  alleging  willful 
failure  to  carry  plaintiff  to  her  desti- 
nation, and  damages  resulting  from 
a  storm  after  leaving  defendant's 
depot,  evidence  that  plaintiff  was  an- 
noyed by  negroes  at  and  about  the 
depot,  and  by  defendant's  failure  to 
have  a  fire  therein,  was  competent  to 
show  what  caused  her  to  leave,  al- 
though she  did  not  claim  to  have 
been  injured  by  a  failure  to  provide 
suitable  accommodations  therein. 
Pickens  v.  South  Carolina,  etc.,  R. 
Co.,  54  S.  C.  498,  32  SE  567.  (9)  In 
an  action  for  failure  of  defendant's 
train  to  stop  at  a  station  where 
plaintiff  was  waiting  to  board  it, 
plaintiff  may  testify  that  he  told  the 
station  agent  that  he.  had  a  ticket 
and  that  the  train  did  not  stop  for 
him,  and  asked  what  he  should  do 
about  it,  and  that  the  agent  replied 
that  the  ticket  was  good  on  that 
road  for  the  next  twenty-four  hours, 
and  gave  him  no  further  satisfaction. 
It  being  the  duty  of  the  ticket  agent 
to  give  passengers  information  about 
trains  and  answer  reasonable  in- 
quiries on  the  subject,  and  the  right 
of  the  passenger  to  ask  'information 
as  to  any  relief,  the  carrier  could 
give  him,  and  likewise  his  duty  to 
seek  such  information,  so  as  to  en- 
able him  to  minimise  his  damages. 
BIng  v.  Atlantic  Coast  Line  R.  Co., 
86  S.  C.  528,  68  SE  646.  (10)  In  an 
action  against  a  carrier  for  failure 
to  stop  Its  oar  and  admit  plaintiff 
as  a  passenger,  evidence  as  to  the 
motorman  seeing  a  woman  with  a 
child  waiting  for  the  car,  and  as  to 
what  was  done  by  the  conductor  and 
motorman  with  respect  thereto  was 
admissible.  Godfrey  v.  Meridian 
Light,  etc..  Co.,  101  Miss.  665,  58 
S  534.  (11)  In  an  action  for  a  re- 
fusal to  allow  plaintiff  to  enter  a 
certain  car,  where  plaintiff  was 
allowed  to  prove  for  the  purpose  of 
enhancing  damages  that  a  brakeman 
received  a  message  from  the  conduc- 
tor directing  him  to  allow  plaintiff  to 
enter  the  car,  and  that  he  still 
refused  so  to  do,  defendant  should 
have  been  allowed  to  prove  that 
the  message  sent  by  the  conduc- 
tor was  to  tell  plaintiff  to  go  into 
a  different  car,  and  as  soon  as  the 
passenger  settled  down  she  might 
go  into  the  car  she  desired  to 
enter,  if  there  was  room,  and  that 
the  brakeman  communicated  this 
message  to  plaintiff.  Louisville,  etc., 
R.  Qo.  v.  Smith,  9  SW  493,  10  KyL 
514.  (12)  In  action  for  delay  of 
train.  Mulligan  v.  Southern  R.  Co., 
84  S.  C.  171,  CS  SE  1040.  (13)  In  an 
action  for  negligently  showing  a 
passenger  to  the  wrong  car  and 
carrying  him  out  of  his  way,  the  un- 
used portion  of  his  ticket  was  prop- 
erly admitted  as  evidence  of  the  con- 
tract of  transportation  alleged.  In- 
ternational, etc.,  R.  Co.  v.  Evans,  80 
Tex.  Civ.  A.  262,  70  SW  351.  (14) 
In  an  action  by  a  nine-year-old  girl 
who,  although  having  a  flrst-class 
ticket,  was  negligently  compelled  to 
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missible."  Evidence  as  to  the  carrier's  acts  on 
other  occasions  is  ordinarily  inadmissible,*2.,  unless 
they  were  ench  as  to  amount  to  a  custom  or  usage.8' 


Declaration!  or  statement*  of  the  carrier's  agents, 
constituting  a  part  of  the  res  gestas  of  the  trans- 
action, are  admissible  ;M  but  declarations  or  state- 


ride  In  a  second-class  car,  where  the 
complaint  alleged  that  the  passen- 
gers used  profane  and  indecent  lan- 
guage in  plaintiff's  hearing  and  pres- 
ence, and  that  she  was  damaged 
thereby,  it  was  proper  to  receive  evi- 
dence of  the  profanity  of  one  of  the 
passengers.  Texas,  etc.,  R.  Co.  v. 
Kingston,  30  Tex.  Civ.  A.  24.  68  SW 
'618.  (16)  Where  plaintiff  sued  for 
Injuries  occasioned  by  his  wife  and 
child  being  compelled  by  defendant 
to  ride  In  a  cold,  filthy  car,  In  com- 
pany with  passengers  who  used  vile 
and  Indecent  language,  the  exclusion 
of  testimony  of  a  passenger  that 
the  cars  were  crowded  and  uncom- 
fortable, and  that  some  of  the  pas- 
sengers were  swearing  and  drinking, 
on  the  ground  that  it  was  not  shown 
that  plaintiff's  wife  was  In  the  same 
car  with  the  witness,  was  erroneous, 
since  the  testimony  referred  to  all 
the  cars  in  the  train.  Duck  v.  St. 
Louis,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
63  SW  891. 

[b]  Betas*!  to  validate  ttoket*— 
In  an  action  against  a  carrier  for 
refusal  to  validate  the  return  portion 
of  a  ticket,  good  only  when  validated, 
it  was  not  error  to  permit  plaintiff 
to  testify  with  respect  to  her  con- 
sulting a  lawyer  and  detailing  the 
circumstances  under  which  she  made 
the  effort  so-  to  do  after  the  carrier's 
agent  had  refused  to  validate  the 
ticket.  Baltimore,  etc.  R.  Co.  v. 
Hudson,  92  SW  947,  29  KyL  298. 

[c]  Mileage  book— In  an  action 
for  breach  of  a  contract  contained  in 
a  mileage  book  Issued  by  another 
company,  evidence  that  defendant's 
conductor  had  accepted  such  mile- 
age book  for  several  months  was 
admissible  as  tending  to  show  that 
defendant  had  assumed  the  contract. 
Johnson  v.  Michigan  United  R.  Co., 
163  Mich.   66,  116  NW  529. 

[dl  WUlfuUness  or  recklessness. 
—(1)  Where  a  carrier  sold  a  ticket 
which  showed  on  its  face  that  it 
was  intended  to  have  coupons  at- 
tached, and  no  such  coupons  were 
In  fact  attached,  and  there  was  testi- 
mony that  defendant's  conductor  told 
plaintiff  that  a  ticket  In  the  form  in 
which  it  was  was  not  good,  such  facts 
were  admissible  to  show  recklessness 
and  disregard  of  plaintiff's  rights. 
Bussey  v.  Charleston,  etc.,  R.  Co., 
75  S.  C.  116,  66  SB  163.  (2)  In  an 
action  against  a  railroad  company 
for  its  willful  failure  to  transport 
a  passenger  over  a  leased  line,  evi- 
dence that  its  lease  had  expired,  and 
that  it  was  not  In  its  power,  was 
competent  on  the  question  of  will- 
fulness. Pickens  v.  South  Carolina, 
etc..   R.   Co.,   64  S.  C.   498.  32  SE  567 


(1) 


[e]  Contributory  negligence.— 
On  the  issue  whether  plaintiff  < 
erclsed  proper  care  in  hiring  a  con- 
veyance and  driving  to  his  destina- 
tion after  the  carrier  had  failed  to 
stop  Its  train  to  permit  him  to  board 
it,  evidence  that  plaintiff  was  In  the 
habit  of  driving  was  admissible. 
International,  etc.,  R.  Co.  v.  Addi- 
son, (Tex.  Civ.  A.)  93  SW  1081  [rev 
on  other  grounds  100  Tex.  241,  97 
SW  1037,  8  LRANS  880].  (2)  On 
the  issue  of  contributory  negligence 
in  an  action  by  a  passenger  for 
negligent  failure  of  the  carrier  prop- 
erly to  warm  the  car  In  which  she 
was  traveling,  testimony  of  the  con- 
ductor of  the  train  that,  on  her  com- 
plaining, he  told  her  that  she  could 
go  into,  and  that  he  would  assist 
her  to.  another  car  that  was  warm, 
and  that  she  refused  to  go,  was 
material  on  the  issue  of  contribu- 
tory negligence.  Southern  Kansas 
R.  Co.  v.  Butler,  (Tex.  Civ.  A.)  131 
SW  240. 

31.    Ala. — Louisville,  etc.,  R.  Co.  v. 
Quinn,  146  Ala.  330,  39  S  756. 

Ky. — Louisville,     etc.,     R.     Co.     v. 
Summers,   133   Ky.   684,   118   SW  926. 


Mich. — Hayes  v.  Wabash  R.  Co., 
163   Mich.   174,  128  NW  217,  31   LRA 

NS  229. 

Miss.— "-Yasoo,  etc.,  R.  Co.  v. 
Hardle,  100  Miss.  132,  65  S  42,  967, 
34  LRANS  740,  AnnCasl914A  323. 

N.  J. — Parks  v.  Delaware,  etc.,  R. 
Co.,  86  N.  J.  L.  577,  89  A  983  [aff  /86 
N.   J.  L.   696  mem,  92  A  1087  mem]. 

S.  C. — Reeves  v.  Southern  R.  Co., 
68  S.  C.  89.  46  SB,  643. 

Tex. — Freeman  v.  Puckett,  66  Tex. 
Civ.  A.  126,  120  SW  514:  Rutherford 
v.  St.  Louis,  etc,  R.  Co.,  28  Tex. 
Civ.  A.  625.  67  SW  161. 

[a]  Evidence  held  inadmissible. 
^(1)  In  an  action  by  a  passenger 
for  damages  from  being  directed  to 
a  train  which  did  not  stop  at  her 
destination.  Instead  of  to  the  proper 
one  which  followed  a  few  minutes 
later.  Louisville,  etc,  R.  Co.  v. 
Summers,  133  Ky.  684,  118  SW  926. 
(2)  In  an  action  for  damages  re- 
sulting from  boarding  the  wrong  car 
in  pursuance  to  a  direction  of  the 
railroad's  flagman,  the  fact  that 
plaintiff  was  a  witness  in  another 
case  involving  misconduct  on  the 
part  of  the  flagman  was  not  compe- 
tent as  tending  to  show  tliat  he  will- 
fully directed  her  to  the  wrong  car. 
Robertson  v.  Louisville,  etc,  R.  Co., 
142  Ala.  216,  37  S  831.  (3)  In  an 
action  for  failure  to  discharge  plain- 
tiff at  her  destination,  evidence  that 
defendant's  conductor  did  not  know 
of  any  other  train  following  him 
was  Inadmissible  as  a  basis  for  an 
argument  that  the  conductor  should 
have  run  his  train  back  to  plaintiff's 
station  and  let  her  off  there.  Louis- 
ville, etc.,  R.  Co.  v.  Gaddle.  102  SW 
817,  31  KyL  502.  (4)  In  an  action  for 
injuries  in  consequence  of  being  car- 
ried beyond  the  station  of  her  des- 
tination, evidence  of  the  undisclosed 
intention  of  the  conductor  to  hire  a 
conveyance  for  the  passenger  was 
Inadmissible.  Chesapeake,  etc.,  R 
Co.  v.  Lynch,  89  SW  617,  28  KyL 
467.  (5)  In  an  action  for  selling  a 
passenger  a  ticket  over  the  wrong 
route,  it  is  error  to  admit,  evidence 
of  the  discomforts  suffered  by  the 
passenger  where  the  evidence  falls 
to  show  that  he  would  not  have  ex- 
perienced as  great  Inconvenience  had 
he  gone  over  the  other  route.  Texas, 
etc.,  R.  Co.  v.  Armstrong,  (Tex.  Civ. 
A.)  41  SW  833.  , 

[b]  Bxemplarr  damages. — On  the 
question  of  a  passenger's  right  to 
punitive  damages  for  being  carried 
beyond  her  destination,  the  physical 
condition  of  the  passenger,  the  pur- 
pose of  her  journey,  and  that  she  in- 
tended to  go  to  a  hospital,  the  condi- 
tion of  the  weather,  and  the  fact  that 
her  ill  health  was  aggravated  by  get- 
ting wet,  are  immaterial,  although 
they  may  be  material  on  the  question 
of  actual  damages,  or  as  matters  of 
aggravation,  if  the  right  to  punitive 
damages  Is  established.  Yazoo,  etc.. 
R.  Co.  v.  Hardle.  100  Miss.  132.  56 
S  42,  967,  84  LRANS  740,  AnnCas 
1914A   323  and   note. 

[c]  The  time-table  of  a  carrier, 
stating  that  the  time  of  arrival  and 
aepaxture  of  its  trains  was  not 
guaranteed,  and  that  It  did  not  hold 
Itself  responsible  for  failure  to  make 
connections,  is  Inadmissible  to  show 
its  limited  liability,  in  an  action  for 
breach  of  Its  contract,  made  by  its 
ticket  agent,  guaranteeing  connec- 
tion at  a  certain  place,  so  that  the 
passenger  should  arrive  at  destina- 
tion by  a  certain  time,  the  passenger 
having  a  right  to  rely  on  the  agent's 
representations  and  the  contract 
entered  into,  and  not  being  obliged 
to  consult  time-tables  or  public 
schedules.  Hayes  v.  Wabash  R.  Co., 
163  Mich.  174,  128  NW  217,  31  LRA 
NS  229. 

[d]  Character.— rl)  In  an  action 
against  a  railroad  company  for  will- 


ful and  malicious  refusal  to  stop  its 
train,  whereby  plaintiff  was  obliged 
to  walk  many  miles,  sustaining 
physical  Injury  and  loss  of  time, 
a  statement  by  the  engineer  of  the 
train  that  he  had  never  disregarded 
a  signal  to  stop  is  incompetent,  as 
he  was  not  a  party  to  the  suit,  and 
there  were  no  allegations  In  the  com- 
plaint charging  him  with  willful  mis- 
conduct. Reeves  v.  Southern  R.  Co., 
68  S.  C.  89,  46  SB  543.  (2)  Where,  In 
an  action  against  a  railroad  company 
for  being  compelled  to  ride  in  the 
smoker  Instead  of  the  day  coach, 
plaintiff  testified  that  he  told  the 
conductor  that  he  was  not  intoxi- 
cated, but  that  his  physical  appear- 
ance was  caused  by  his  being  a  crip- 
ple, a  question  ■  to  plaintiff  as  to 
whether  he  had  not  usually  been 
taken  as  being  under  the  Influence 
of  Intoxicants  was  properly  excluded. 
Parks  v.  Delaware,  etc..  R.  Co.,  85 
N.  J.  L.  677.  89  A  983  [aff  86  N.  J. 
L.   696   mem,   92   A   1087   mem]. 

32.  Birmingham  R.,  etc,  Co.  v. 
Hass,  190  Ala.  273,  67  S  604;  Louis- 
ville, etc,  R.  Co.  v.  Seale.  160)  Ala. 
584,  49  S  323;  Southern  R.  Co.  r. 
O'Bryan.  112  Qa.   127,   87   SE  161. 

[a]  Tlhuttratlons^—  (l)  Where,  in 
an  action  for  carrying  a  street  car 
passenger  beyond  her  destination. 
Plaintiff  testifies  that  she  gave  the 
signal  to  stop  one  block  before  th« 
street  she  desired  "because  they  have 
been  in  the  habit  of  carrying  me  by 
there  several  times,"  it  is  error  not 
to  strike  the  portion  of  the  testi- 
mony as  to  the  habit,  since  such 
previous  breaches  of  duty  by  un- 
identified employees  of  the  company 
cannot  show  a  habit  on  the  part  of 
the  particular  employees,  and  there- 
by tend  to  show  the  probability  of 
the  breach  complained  of.  Birming- 
ham R.  Co.,  etc.,  v.  Hass,  190  Ala 
273,  275,  67  S  604.  (2)  In  an  action 
for  being  carried  beyond  his  desti- 
nation, a  flag  Btation,  the  testlmonv 
of  a  witness  that  this  was  the  first 
time  he  had  ever  seen  a  passenger 
carried  by  a  flag  station  Is  inad- 
missible. Louisville,  etc,  R.  Co.  v. 
Seale.  160  Ala.  684.  49  S  323.  <3)  In 
the  trial  of  an  action  for  damages 
by  a  passenger  for  being  compelled 
to  ride  in  a  car  occupied  by  dis- 
orderly passengers,  evidence  that 
the  conductor  In  charge  of  the  train 
had,  prior  to  the  time  that  plaintiff 
became  a  passenger,  made  efforts  to 
suppress  the  disorder  was  irrele- 
vant when  the  question  to  be  deter- 
mined was  whether  such  conductor 
was  diligent  In  the  suppression  of 
disorder  which  arose  after  plaintiff 
became  a  passenger.  Southern  R. 
Co.  v.  O'Bryan.  112  .Qa.  127.  37  SB 
161. 

S3.  Louisville,  etc.,  R.  Co.  v. 
Seale,   160   Ala.   584,   49   8   323;   Run- 

ran  v.  Central  R.  Co.,  61  N.  J.  L. 
87.  41  A  867,  68  AmSR  711,  43  LRA 
284;  St.  Louis,  etc,  R.  Co.  v.  Mc- 
Cullough,  18  Tex.  Civ.  A  534,  46  SW 
324.  _' 

[a]  ZIlQstratlon^— A  passenger  re- 
fused admission  to  a  car  because  he 
proposes  to  take  with  him  a  small 
package  of  merchandise  may  put  In 
evidence  the  custom  of  the  carrier 
to  permit  passengers  to  carry  per- 
sonal baggage  in  the  passenger  cars 
as  a  step  in  his  proofs,  in  a  suit 
brought  on  account  of  such  refusal 
of  admission.  Runyan  v.  Central  R. 
Co.,  61  N.  J.  L.  637,  41  A  367.  68 
AmSR  711,   43   LRA  284. 

[b]  BTldenee  •■  to  a  certain  ens- 
torn  Is  Incompetent  where  there  is 
no  evidence  that  plaintiff  contracted 
for  passage  with  reference  to  such 
custom.  St.  Louis,  etc,  R.  Co.  v. 
McCulIough,  18  Tex.  Civ.  A  534.  45 
SW  324. 

34.  North  Alabama  Tract,  Co.  v. 
Daniel,  8  Ala.  A.  428,  67  S  110:  Hol- 
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ments  made  after  the  alleged  transaction,  and  not  a 
part  of  the  res  gestte,  are  inadmissible,  and  this 
role  has  been  held  to  apply  to  a  time-table  given 
by  an  agent  after  the  transaction.3* 

[4  1290]  c.  Weight  and  Sufficiency.  Subject  to 
the  rules  governing  the  weight  and  sufficiency  of  the 
evidence  in  civil  cases  generally,37  to  warrant  a 
recovery  for  a  carrier's  breach  of  contract  of  car- 
riage, the  evidence  on  plaintiff's  behalf  must  be  of 
sneh  weight  and  sufficiency  as  will  reasonably  jus- 
tify the  jury  in  finding  the  existence  of  all  facts 
necessary  to  constitute  his  cause  of  action.**  Thus 
the  evidence  should  be  sufficient  to  establish  plain- 
tiff's right  to  transportation,  defendant's  duty  in 
the  matter  and  its  breach  thereof,39  and  the  dam- 


ages plaintiff  has  sustained  as  a  proximate  result 
of  the  breach.40 

Evidence  of  custom.  It  has  been  held  that  the 
testimony  of  a  witness  who  has  traveled  on  a  train 
about  once  a  month  for  more  than  a  year  is  not 
sufficient  to  prove  a  custom  as  to  calling  stations 
or  announcing  change  of  cars,41  and  that  the  testi- 
mony even  of  witnesses  who  have  traveled  consider- 
ably as  to  conductors  and  porters  assisting  ladies 
off  and  on  trains  is  insufficient  to  establish  such  a 
custom  as  will  bind  the  railroad  company.4* 

[i  1291]  6.  Trial— a.  Questions  of  Law  and 
Fact.48  Questions  of  law  are  ordinarily  to.be  deter- 
mined by  the  court,  and  it  is  error  to  submit  them 
to  the  jury;44  but  questions  of  fact  or  of  mixed  law 


comb   v.   Sparatanburg   R,  etc.,   Co,. 
94  8.  C  435,  78  SE  231. 

[a]  XUnatratloas.— (1)  In  an 
action  against  a  carrier  for  taking  a 
passenger  past  his  destination,  evi- 
dence of  conversations  between  plain- 
tiff and  the  conductor  and  motor- 
man  of  the  car.  tending  to  show 
aggravation  of  the  wrong  and  bear- 
ing on  the  issue  of  plaintiff's  right 
to  recover  punitive  damages,  was 
admissible.  North  Alabama  Tract. 
Co.  v.  Daniel,  3  Ala.  A  428,  67  S 
120.  (2)  In  an  action  for  willful 
failure  of  defendant  interurban  com- 
pany to  carry  plaintiff  between  two 
points  aftep  receiving  him  in  one  of 
its  cars,  it  was  not  reversible  error 
to  permit  plaintiff  to  testify  to  a 
-conversation  with  an  employee  in 
charge    of    defendant's    cars,    while 

Slalntlff  was  waiting  for  the  car  to 
is  final  destination,  as  to  plaintiff 
not  being  able  to  go  there  on  the 
cars  that  night.  Holcomb  v.  Spara- 
tanburg,  eta,  Co.,  94  S.  C.  435,  78  SE 
221. 

Kes  gestst  generally  see  Evidence 
[16    Cyc  1241]. 
Declarations    generally    see    Evi- 


dence (16  Cyc  1217  et  seq.] 

35.  Louisville,  etc.,  R.  Co.  v. 
Tbomason,  6  Ala  A.  265,  60  S  606. 

36.  Louisville,  etc.,  R.  Co.  v. 
Tbomason.  6  Ala  A.  366,  60  8  606. 

[a]  Illustration.— In  an  action 
against  a  carrier  for  having  to 
change  cars  when  an  agent  had  repre- 
sented that  a  change  of  cars  was 
unnecessary,  a  time-table  given 
plaintiff's  husband  afterward  by  the 
agent  was  not-admissible  In  evidence, 
since  it  was  not  res  gestae  and  stood 
on  the  same  footing  as  a  declara- 
tion of  an  agent  In  reference  to  a 
past  transaction.  Louisville,  etc.,  R. 
Co.  v.  Thomason,  6  Ala  A.  265,  60 
S    606. 

37.  See  generally  Evidence  [17 
Cyc  7631. 

38.  Ala — Southern  R.  Co.  v. 
Grady,  192  Ala  616,  68  S  346;  Sea- 
board Air  Line  R.  Co.  v.  Standlfer, 
190  Ala.  260,  67  S  391;  Southern  R. 
Co.  v.  Herron,  189  Ala  662,  66  S 
627;  Birmingham,  etc.,  R.  Co.  v.  Wil- 
son, (A.)  69  S  212. 

D.  C. — Tyler  v.  Pennsylvania  R. 
Co.,  18  App.  81. 

Ga — Southern  R.  Co.  vr  Hobbs, 
121  Ga  428.  49  SE  294.         . 

Ky. — South  Covington,  etc,  R.  Co. 
v.  Quinn.  110  SW  404,  33  KyL  634; 
Tennessee  Cent.  R.  Co.  v.  Brasher, 
97  SW  349.  29  KyL  1277. 

Mich. — Moss  v.  Detroit,  etc,  R.  Co., 
188  Mich.  1.  164  NW  140;  Johnson 
v.  Michigan  United  R.  Co.,  153  Mich. 
65.   116   NW  629. 

Minn. — Lamson  v.  Great  Northern 
R.  Co.,  114  Minn.  182,  130  NW  946, 
AnnCasl914A  15. 

Miss. — Gulf,  etc.,  R.  Co.  v.  Cole, 
101  Miss.  411.  58  S  208. 

Mo. — Cook  v.  Lusk,  186  Mo.  A  288, 
172   SW   81. 

N.  T. — Luther  v.  Fonda  etc.,  R. 
Co..  160  App.  Dlv.  366,  146  NTS 
407. 

N.  C— Reeves  v.  Seaboard  Air 
Line  R  Co..  149  N.  C.  244,  62  SE 
1078. 

Tex. — Texas,  etc.,  B,  Co.  v.  Bell, 
[10C-T.-64] 


(Civ.  A.)  87  SW  780. 

[a]  Contract  or  tort—- A  carrier's 
liability  for  damages  for  breach  of 
contract  for  carriage  of  a  passen- 
ger is  subject  to  the  same  rules,  and 
may  be  established  by  like  testi- 
mony and  presumptions  as  in  cases 
of  torts  based  on  the  same  facts.  El 
Paso,  etc.,  R  Co.  v.  Landon,  68  Tex. 
Civ.  A.  397.  124  SW  744. 

[bl  Evidence  held  sufficient:  11) 
To  snow  that  a  railroad  ticket  agent 
was  authorised  to  receive  money  for 
a  ticket  reading  from  another  station 
to  his.  Reeves  v.  Seaboard  Air 
Line  R.  Co.,  149  N.  C.  244,  62 
SE  1078.  (2)  To  sustain  a  verdict 
based  on  plaintiff's  contention  that 
her  getting  off  at  the  wrong  station 
was  due  to  the  conductor's  mistaken 
assurance  that  it  was  the  right  place, 
rather  than  to  the  voluntary  leaving 
of  the  train  by  her  at  such  place 
and  taking  chances  as  to  its  being 
right  Tennessee  Cent.  R.  Co.  v. 
Brasher,  97  SW  349,  29  KyL  1277. 
(3)  In  an  action  against  a  street 
railroad  company  for  failure  to  give 
a  transfer  to  a  passenger,  to  make  a 
prima  facte  showing  that  plaintiff 
was  on  one  of  the  company's  cars, 
and  that  one  of  Its  conductors  re- 
fused to  give  a  transfer.  South  Cov- 
ington, etc,  R.  Co.  v.  Quinn,  110  SW 
404,  33  KyL  634.  (4)  In  an  action 
against  a  carrier  for  refusal  to  vali- 
date the  return  portion  of  a  pas- 
senger's ticket,  good  only  when  vali- 
dated, to  support  a  finding  that  the 
carrier  improperly  refused  to  vali- 
date the  ticket,  authorizing  a  verdict 
for  the  passenger.  Baltimore,  etc., 
R.  Co.  v.  Hudson,  92  SW  947,  29  KyL 
298.  (6)  In  an  action  against  a  car- 
rier for  breach  of  a  contract  con- 
tained In  a  mileage  book  Issued  by 
anotheT  company,  to  show  an  as- 
sumption of  the  contract  by  defend- 
ant and  a  recognition  of  Its  liability 
thereunder.  Johnson  v.  Michigan 
United  R.  Co.,  153  Mich.  65,  116  NW 
629.  (6)  In  an  action  for  carrying  a 
passenger  past  his  destination,  to 
show  that  he  was  a  resident  of  an- 
other county  from  that  In  which  the 
suit  was  brought.  Gulf,  etc.,  R.  Co. 
v.  Ward,  68  Tex.  Civ.  A.  210,  124  SW 
130.  (7)  In  an  action  for  damages 
for  failure  to  carry  plaintiff's  wife 
to  her  destination,  to  support  a  ver- 
dict for  plaintiff.  Pullman  Co.  v. 
Cox.  56  Tex.  Civ.  A.  827,  120  SW 
1058  (8)  In  an  action  for  damages 
for  mistreatment  of  a  woman  by  a 
carrier's  conductor,  to  support  a 
verdict  for  plaintiff.  Cook  v. 
Lusk.  186  Mo.  A.  288,  172  SW  81. 
(9)  In  an  action  for  damages,  where 
a  train  porter  negligently  called  the 
wrong  station,  and  by  reason  thereof 
a  passenger  left  the  train  before 
reaching  her  station,  and  contracted 
sickness  in  driving  across  country 
to  it,  to  warrant  a  verdict  against 
defendant  on  the  theory  of  freedom 
from  contributory  negligence.  St 
Louis  Southwestern  R.  Co.  v.  Foster, 
46  Tex.  Civ.  A  517.  103  SW  194. 

[cl  Bvldence  bald  Insufficient  i 
(1)  In  an  action  by  a  passenger  for 
belntr  carried  past  her  station  to 
Justify  a  judgment  for  plaintiff 
(Southern  R   Co.   v.   Hobbs,   121   Ga 


428,  49  SE  294;  International,  etc.,  R. 
Co.  v.  Sampson,  (Tex.  Civ.  A.)  64 
SW  692);  (2)  or  to  show  malice  or 
disregard  of  plaintiff's  rights,  war- ' 
ranting  an  instruction  that  punitive 
damages  should  be  awarded  (Lamson 
v.  Great  Northern  R.  Co.,  114  Minn. 
182,  130  NW  945,  AnnCasl914A  16). 
(8)  In  an  action  for  putting  pas- 
senger off  at  wrong  station,  to  show 
recklessness  or  willful  or  capricious 
disregard  of  the  passenger's  rights. 
Gulf,  etc.,  R.  Co.  v.  Cole,  101  Miss. 
411,  58  S  208.  (4)  In  an  action  for 
failure  to  afford  plaintiff  a  reason- 
able opportunity  to  leave  the  train, 
to  sustain  a  charge  of  incivility  on 
the  part  of  the  conductor.  Smith  v. 
St.  Louis,  etc.,  R.  Co.,  127  Mo.  A  13. 
106  SW  108.  (5)  In  an  action  for 
breach  of  special  contract  of  carriage 
over  several  roads,  to  connect  a  par- 
ticular company  with  the  other  com- 
panies so  as  to  render  it  liable. 
Tyler  v.  Pennsylvania  R  Co.,  18  App. 
(D.  C.)  31.  (6)  Where  a  passenger 
was  hard  of  hearing,  but  such  fact 
was  not  disclosed  to  the  company  or  ■ 
its  employees,  and  she  alighted  at  a 
wrong  station,  although  the  porter 
had  twice  announced-  Its  name,  and 
plaintiff  testified  that  the  porter  took 
her  grip  and  told  her  to  sit  still 
until  the  train  stopped,  which  was 
denied  by  the  porter,  and  that  she 
left  the  car  when  the  train  stopped, 
and  the  porter  deposited  her  grip  on 
the  ground,  it  was  not  sufficient  to 
sustain  a  judgment  for  plaintiff  for 
negligently  setting  her  down  at  a 
wrong  station.  Texas  Midland  R.  Co. 
v.  Terry,  87  Tex.  Civ.  A.  341,  65  SW 
697. 

[d]  Verdict  for  defendant  sup- 
ported br  eyldenoe. — Where,  in  an  ac- 
tion against  a  railroad  company  for 
damages  to  a  passenger,  defendant 
denied  generally  the  allegations  that 
the  coach  was  not  properly  heated, 
and  that  the  passenger  contracted  a 
cold  by  reason  thereof,  and  the  pas- 
sengers  only  testimony  that  the 
coach  was  not  sufficiently  heated  was 
contradicted  by  another  passenger 
and  the  railroad  employees,  the  claim 
that  the  coach  was  not  properly 
heated  was  denied  by  ^allegation  and 
proof,  thereby  rendering  a  verdict  for 
the  company  supported  by  the  evi- 
dence. Tyler  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  79  SW  1075. 

39.  Reeves  v.  Seaboard  Air  Line 
R  Co..  149  N.  C.  244,  62  SE  1078; 
Christian  v.  Augusta,  etc.,  R.  Co.,  87 
S.  C.  123,  69  SE  17,  AnnCasl912B 
995. 

40.  Louisville, .  etc.,  R.  Co.  v. 
Roney,  (Ky.)  127  SW  168;  Inter- 
national, etc.,  R  Co.  v.  Addison, 
(Tex.  Civ.  A.)  93  SW  1081  Trev  on 
the  facts  100  Tex.  241,  97  SW  1037, 
8   LRANS  880]. 

41.  Southern  R.  Co.  v.  Wooley,  168 
Ala  447,  48  S  369. 

Evidence  of  customs  and  usage* 
see  generally  Customs  and  Usages 
[12  Cyc  1100]. 

42.  St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Cullough,  18  Tex.  Civ.  A.  534,  46  SW 
324. 

43.  See  generally  Trial  [38  Cyc 
1511]. 

44.  Doherty  v.   Northern  Pac   R 
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[§  1291 


to    be    determined 

instructions     from 


by 
the 


and  fact  are  ordinarily 
the  jury  under  proper 
court.*" 

As  determined  by  the  evidence.  If  there  is  any 
evidence  from  which  the  jury  might  justifiably  find 
the  existence  or  nonexistence  of  a  fact  in  issue,  but 
the  evidence  is  conflicting,  or  is  such  that  reasonable 
minds  might  arrive  at  different  conclusions  there- 
Co..  43  Mont  294,  115  P  401.  36 
LRANS  11S9. 

Beasonsbleness  of  regulatioafl  m 
question  of  law  or  fact  see  generally 
eupra  {  1071. 

40.  Alabama  City,  etc.,  R.  Co.  v. 
Brady,  160  Ala.  615,  49  S  S61;  Lam- 
son  v.  Great  Northern  R.  Co.,  114 
Minn.  182.  180  NW  945,  AnnCasl914A 
16;  Christian  v.  Augusta,  etc.,  R.  Co., 
87  S.  C.  123,  69  SE  17.  AnnCasl912B 
996. 

[a]  Illustrations. — (1)  Whether 
'  language  used  by  a  conductor  to  a 
passenger  who  had  been  carried  by 
her  station  was  abusive  or  insulting, 
considering  his  tone  and  manner,  has 
been  held  a  question  of  fact  for  the 
Jury.  Lamson  v.  Great  Northern  R. 
Co.,  114  Minn.  182,  130  NW  945,  Ann 
C&S1914A  16.  (2)  How  far  a  street 
railroad  company  can  vary  the  place 
of  stops  for  boarding  passengers 
without  a  breach  of  duty  is  ordi- 
narily a  question  of  fact,  to  be  de- 
termined by  the  surrounding  circum- 
stances. Christian  v.  Augusta,  etc., 
R.  Co..  87  8.  C.  128,  69  SE  17,  Ann 
Casl912B   995. 


from,  the  issue  should  be  submitted  to  the  jury,4* 
and  in  such  a  case  it  is  error  for  the  court  to  take 
the  question  from  the  jury  by  nonsuit,  dismissal,  or 
direction  of  a  verdict.  It  is  ordinarily  a  question 
for  the  jury  to  determine  whether  the  carrier's  em- 
ployees were  guilty  of  such  willfulness,  wantonness, 
or  gross  negligence  as  to  justify  a  recovery  of  ex- 
emplary damages,*8  or  whether  the  passenger  was 


[bl  Authority  to  sell  ticket  over 
another  road. — Where  a  railroad 
ticket  sold  by  the  agent  of  one  com- 
pany was  recognised  as  valid  for 
passage  to  some  extent  over  the  road 
of  another  company,  the  authority 
of  the  agent  to  sell  the  ticket  is  a 
question  for. the  jury.  Alabama  City, 
etc..  R.  Co.  v.  Brady,  160  Ala.  616, 
49   S  861. 

46.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stephens.  218  Fed.  635,  134  CCA  263. 

Ala, — Louisville,  etc.,  R.  Co.  v. 
Seale,  160  Ala.  684,  49  S  323;  South- 
ern R.  Co.  v.  Wooley,  168  Ala.  447, 
48  S  369. 

Ark. — St  Louis,  etc,  R.  Co.  v. 
Needham,  122  Ark.  584.  184  SW  47; 
Kansas  City  Southern  R.  Co.  v.  Cobb. 
118  Ark.  669,  178  SW  383. 

Ga. — Puller  v.  Western,  etc.,  R.  Co., 
143  Ga,  624.  85  SB  866'  Atkinson  v. 
Mercer,  11  Ga.  A.  462.  76  SB  676. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Kitten,  11   Ind.  A.  290,  87  NB  660. 

Kan. — Dal  ton  v.  Kansas  City,  etc., 
R.  Co..  78  Kan.  232.  96  P  475,  17 
LRANS  1226,  16  AnnCas  185. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Moore,  121  SW  666;  Southern  R.  Co. 
v.  Miller,  120  SW  278. 

Mass. — Connors  v.  Cunard  SS.  Co., 
204  Mass.  310,  90  NB  601,  134  AmSR 
662,  26  LRANS  171,  17  AnnCas  1061. 

Mich. — Dufflny  v.  Detroit  etc.,  R. 
Co.,  186  Mich.  40,  162  NW  1029;  Sher- 
wood v.  Chicago,  etc,  R.  Co.,  82 
Mich.  874,  46  NW  773.  • 

Minn. — Lamson  v.  Great  Northern 
R.  Co..  114  Minn.  182,  130  NW  945. 
AnnCasl914A  16. 

Miss. — Humphries  v.  Illinois  Cent 
R.  Co.,  70  Miss.  463,  12  S  155. 

Mo. — Henderson  v.  Metropolitan  St. 
R.  Co.,  123  Mo.  A  666,  100  SW  1111; 
Rawllngs  v.  Wabash  R.  Co.,  97  Mo. 
A.  511,  71  SW  635. 

N.  J. — Parks  v.  Delaware,  etc.,  R. 
Co.,  85  N.  J.  L.  677.  89  A  983  [alT  86 
N.  J.  L.  698  mem,  92  A  1087  mem]. 

N.  Y.— Talcott  v.  Wabash  R.  Co., 
169  N.  Y.  461.  64  NB  1  [mod  89  Hun 
492.  35  NYS  674]. 

N.  C. — Newbury  v.  Seaboard  Air 
Line  R.  Co.,  167  N.  C.  60,  88  SE  20. 

S.  C. — Lee  v.  Southern  R.  Co.,  102 
S.  C.  287.  86  SB  634;  Wilcox  v. 
Southern  R.  Co..  91  S.  C.  71,  74  SE 
122;  Taber  v.  Seaboard  Air  Line  R. 
Co.,  84  S.  C.  291.  66  SB  292.  19  Ann 
Cas  1132;  Mulligan  v.  Southern  R 
Co.,  84  S.  C.  171,  65  SE  1040. 


Tex. — Missouri,  etc.,  R.  Co.  v. 
Miles,  20  Tex.  Civ.  A.  570,  60  SW 
168. 

Wis. — Kreuzlger  v.  Chicago,  etc.,  R. 
Co.,  73  Wis.  158,  40  NW  667. 

[a]  Questions  for  the  Jury  under 
the  evidence:  (J)  Whether  signals 
by  plaintiff  at  a  railroad  flag  station 
were  sufficient  to  attract  the  atten- 
tion of  the  engineer.  Louisville,  etc., 
R.  Co.   v.   Moore,    (Ky.)    121   SW   666. 

(2)  Whether  a  delay  was  due  to  a 
wreck,  or  to  the  blocking  of  the  car- 
rier's yards,  or  to  some  other  cause 
that  could  have  been  avoided  by  the 
exercise  of  ordinary  care.  Southern 
R.  Co.   v.   Miller,    (Ky.)    120  SW  278. 

(3)  Whether  a  pause  at  an  improper 
place  was  so  long  as  to  Indicate  to 
the  passengers  an  invitation  to 
alight.  Sherwood  v.  Chicago,  etc,  R. 
Co.,  82  Mich.  874,  46  NW  773.  (4) 
Whether  a  passenger  had  a  reason- 
able time  and  opportunity  to  alight 
at  her  station.  Lamson  v.  Great 
Northern  R.  Co.,  114  Minn.  182,  130 
NW  946,  AnnCasl914A  15.  (6)  In  an 
action  by  a  passenger  for  being  car- 
ried by  her  destination,  whether  the 
conductor  had  had  a  reasonable  time 
after  leaving  the  station  in  which  to 
take  up  tickets.  Louisville,  etc.,  R. 
Co.  v.  Seale,  160  Ala.  584,  49  S  323. 
(6)  In  an  action  against  a  street  rail- 
road for  carrying  a  passenger  be- 
yond her  destination,  whether  or  not 
plaintiff  was  negligently  carried  to 
defendant's  car  barn.  Henderson  v. 
Metropolitan  St.  R.  Co..  123  Mo.  A. 
666.  100  SW  1111. 

[b]  Proximate  or  remote  damages. 
— (1)  In  an  action  against  a  railroad 
company  for  willful  failure  to  trans- 
port plaintiff  .  to  the  destination 
called  for  by  her  ticket,  whether 
damages  received  by  plaintiff  from  a 
storm  which  overtook  her  after  leav- 
ing defendant's  depot  were  proxi- 
mate or  too  remote  was  for  the  jury, 
depending  on  whether  the  storm  was 
reasonably  to  be  expected  or  extra- 
ordinary. Pickens  v.  South  Carolina, 
etc.,  R,  Co.,  54  S.  C.  498,  32  SE  667. 
(2)  Whether  an  Intending  passenger 
was  subjected  to  discomfort,  incon- 
venience, and  expense  in  walking  be- 
tween stops  because  of  the  failure  of 
a  street  car  to  stop  for  him  was  a 
question  of  fact  Northern  Texas 
Tract  Co.  v.  Hooper,  (Tex.  Civ.  A.) 
80  SW  113. 

[c]  Amount  of  damages^. Where, 
in-  an  action  for  the  carriage  of  a 
passenger  beyond  his  destination, 
there  is  any  evidence  tending  to  es- 
tablish a  right  to  recover,  the 
amount  to  be  awarded  is  for  the  Jury 
and  should  not  be  withdrawn  front 
its  consideration.  Dal  ton  v.  Kansas 
City,  etc.,  R.  Co..  78  Kan.  232,  96  P 
475.  17  LRANS  1226,  16  AnnCas  186. 

[d]  Passenger  on  dummy  Hue. 
Where  a  passenger  on  a  dummy  line 
is  carried  past  the  street  crossing 
which  is  his  destination  and  an  Or- 
dinary stopping  place,  to  the  next 
crossing  at  which  the  train  comes  to 
a  full  stop,  and  no  notice  is  given 
him  of  an  Intention  to  back  the 
train,  it  is  proper  to  submit  to  the 
jury  whether  this  amounts  to  an  im- 
plied Invitation  by  those  in  charge  of 
the  train  for  him  to  get  off  at  the 
latter  point.  Gadsden,  etc.,  R.  Co.  v. 
Causler,  97  Ala.  235,  12  S  439. 

47.  Ala. — Louisville,  etc..  R.  Co.  v. 
Seale,  160  Ala.  684.  49  S  323. 

Ga. — Puller  v.  Western,  etc.,  R 
Co.,  143  Ga,  624.  86  SB  866. 

Maos. — Connors  v.  Cunard  SS. 
Co.,    204    Mass.    310,    90    NB   601,    134 


AmSR   662,   2<   LRANS   171,   17  Ann 
Cas  1051. 

S.  C. — Minis  v.  Seaboard  Air  Line 
R.  Co.,  69  S.  C.  238,  48  SE  249; 
Miller  v.  Southern  R.  Co.,  69  S.  C 
116^   48   SE  99. 

Tex. — International,  etc,  R.  Co.  v. 
Kilgo,  (Civ.  A.)  71  SW  566. 

wis. — Kreusiger  v.  Chicago,  etc, 
R.  Co..  73  Wis.  168,  40  NW  657. 

[a]  Illustrations^— (l)  Where,  In 
an  action  against  a  railroad  company 
for  wrongfully  refusing  to  carry 
plaintiff  from  one  point  to  another 
on  its  line,  there  was  evidence  from 
which  the  jury  might  have  found  an 
Implied  agreement  on  the  part  of  de- 
fendant to  transport  plaintiff  In  con- 
sideration of  the  payment  of  money 
for  the  tickets  by  a  third  person  for 
plaintiff,  a  motion  for  a  nonsuit 
based  on  the  contention  that  no  con- 
tract was  proved^  was  properly  over- 
ruled. Mims  v.  Seaboard  Air  Line  R. 
Co.,  69  8.  C.  338,  48  SB  269.  (2)  In 
an  action  by  a  passenger  to  recover 
because  of  delay  In  the  movement  of 
a  train,  evidence  that  it  was  due  to 
leave  a  station  twenty  minutes  late, 
and  did  so  leave,  and  after  moving* 
about  one  hundred  yards  returned  to 
the  station,  where  it  remained  for 
ten  hours,  is  sufficient  to  prevent  a 
nonsuit  where  no  Information  was 
given  the  passengers  as  to  the  prob- 
able duration  of  the  delay  or  the 
cause  thereof.  Miller  v.  Southern  R 
Co..  69  S.  C.  116,   48  SB  99. 

48.  Birmingham  R,  etc.,  Co.  v. 
Sclsson,  186  Ala.  70,  66  S  832;  South- 
ern R  Co.  v.  Wooley,  158  Ala.  447.  48 
S  869;  Birmingham  R.,  etc..  Co.  v. 
Arnold.  7  Ala.  A.  621,  60  S  988;  Davis 
v.  Yazoo,  etc.,  R.  Co.,  96  Miss.  549. 
49  8  179;  Burns  v.  Alabama,  etc.  R. 
Co.,  93  Miss.  816,  47  S  640;  Holcomb  v. 
Sparatanburg  R.  etc.,  Co.,  94  S.  C.  4X5. 
78  SE  231;  Cave  v.  Seaboard  Air  Hoe 
R.  Co,  94  S.  C.  282,  77  SB  1017.  LRA 
1916B  915,  AnnCasl915A  1065;  Wil- 
cox v.  Southern  R.  Co.,  91  S.  C.  71,  74 
SE  122;  Chiles  v.  Southern  R.  Co., 
69  S.  C.  327,  48  SE  262;  Myers  v. 
Southern  R  Co.,  64  S.  C.  514,  42  SB 
698. 

[a]  Illustrations— It  has  been  held 
a  question  for  the  jury,  under  the  evi- 
dence, as  to  whether  a  conductor  was 
guilty  of  willfulness,  wantonness,  or 
gross  negligence:  (1)  In  carrying;  a 
passenger  beyond  her  station.  Birm- 
ingham R..  etc.,  Co.  v.  Arnold.  7  Ala. 
A.   621,   60   S   988.      (2)   In  putting  a 

Eaasenger  off  at  the  wrong  station, 
•avis  v.  Yasoo,  etc.,  R.  Co.,  95  Miss. 
640,  49  S  179.  (3)  In  refusing;  to 
accept  a  ticket  from  a  passenger  and 
requiring  him  to  pay  additional  far*. 
Chiles  v.  Southern  R.  Co.,  69  8.  C 
327,  48  SE  252;  Myers  v.  Southern  R 
Co..  64  S..C.  614,  42  SB  598.  (4)  In 
falling  to  provide  a  passenger  with  a 
seat,  and  requiring  him  to  ride  on 
the  platform.  Cave  v.  Seaboard  Air 
Line  R  Co..  94  S.  C.  282,  77  SE101I, 
LRA1915B  915,  AnnCaslilSA  1065. 

[b]  1-allar*  to  stop  at  nag  ■tattoa. 
— (1)  Where  in  an  action  against  a 
carrier  for  falling  to  stop  its  train  at 
a  flag  station  plaintiffs  testimony 
showed  that  a  signal  to  stop  was 
given  in  the  usual  manner  and  as 
soon  as  the  train  came  in  sight,  and 
the  engineer  testified  that  he  was  on 
the  lookout  for  signals  and  that  he 
would  have  seen  the  signal  had  It 
been  given  as  testified  to  by  plain- 
tiff's witnesses,  the  question  of 
whether  the  failure  to  stop  the  train 
was  willful,  reckless,  or  capricious, 
so  as  tp  authorise  punitive  damages. 


For  later  oases,  developments  and  changes  hi  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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guilty  of  contributory  negligence.4*  If,  however, 
there  is  no  evidence  on  an  issue  of  fact,  or  if  the 
evidence  is  so  slight  that  a  finding  of  its  existence 
or  nonexistence  would  not  be  sustained,  or  if  the 
evidence  is  conclusive  of  its  existence  or  nonexist- 
ence, the  question  becomes  one  of  law  for  the  court 
and  should  not  be  submitted  to  the  jury;90  and  the 
.court  may  dispose  of  the  ease  by  a  dismissal  or 
nonsuit." 


[t  1292]  b.  Instructions.  The  general  rules  ap- 
plicable to  instructions  in  civil  cases"  apply  in  an 
action  against  a  carrier  for  a  breach  of  a  contract 
of  carriage.  In  charging  the  jury,  the  court  should 
correctly  and  definitely  state  Che  law  applicable  to 
the  facts  of  the  case."  Such  instructions  should  be 
applicable  to  the  facts  which  the  evidence  tends  to 
prove,"  and  as  to  form  should  not  be  confusing  or 


was  for  the  Jury.  Burns  v.  Alabama, 
etc.  R.  Co.,  98  Miss.  816.  47  8  640. 
(2)  Where  the  engineer  of  a  pas- 
senger train  sees  a  signal  to  stop  at 
a  flag;  station,  and  understands  it.  and 
does  not  stop,  and  there  la  no  rea- 
sonable explanation  as  to  why  he 
does  not  do  so,  it  Is  a  question  for 
the  jury  whether  hie  acts  are  char- 
acterized by  malice,  willfulness,  or 
wantoness.   Justifying   punitive  dam- 


ages.    Yazoo,   etc., 


if 


Oo.   v.   White, 
82  Miss.  120,  33  S  8T0. 

49.  Chesapeake,  etc.,  R.  Co.  v. 
Lynch,  86  SW  617,  28  KyL  467;  Trin- 
ity, etc.,  R.  Co.  v.  Voas,  (Tex.  Civ. 
A.)  160  SW  663;  Klrkland  v.  Texas, 
etc..  R.  Co.,  (Tex.  Civ.  A.)  140  SW 
SOS:  St.  Louis  Southwestern  R.  Co. 
v.  Franks.  62  Tex.  Civ.  A.  614,  114 
SW  874;  St.  Louis  Southwestern  R. 
Co.  v.  Foster,  46  Tex.  Civ.  A.  617,  103 
SW    194 

[a]  iuustratlons^—  (1)  It  is  a 
question  for  the  Jury  whether  a  pas- 
senger fifteen  years  old  who  when 
carried  past  her  station  walked  back 
to  her  station  and  was  thereby  in- 
jured, acted  as  might  reasonably  be 
expected  of  one  in  her  situation  and 
at  her  age,  so  as  to  make  the  carrier 
liable  for  the  injuries  received. 
Chesapeake,  etc..  R.  Co.  v.  Lynch,  89 
SW  617,  28  KyL  467.  (2)  A  woman 
eighteen  years  old  and  inexperienced 
in  railroad  travel  who  asked  a  fel- 
low passenger  Instead  of  trainmen  as 
to  whether  the  next  stop  was  her  des- 
tination, and  who  on  receiving  an 
affirmative  answer  alighted  at  the 
next  rftop,  which  was  an  intermediate 
point,  was  not,  as  a  matter  of  law, 
guilty  of  such  negligence  as  will  pre- 
clude her  from  recovering  for  the 
injuries  received  in  consequence  of 
leaving  the  train  before  reaching  her 
destination.  Klrkland  v.  Texas,  etc., 
R  Co.,  (Tex.  Civ.  A.)  140  SW  606. 

50.  Annlston  Electric,  etc.,  Co.  v. 
Anderson,  11  Ala.  A.  664,  66  S  924; 
Thomas  v.  Southern  R.  Co.,  122  N.  C. 
1005,  80  SE  343;  Bradley  v.  Atlantic 
Coast  Line  R.  Co..  99  S.  C.  78.  82  SE 
1009,  AnnCasl918E  1219;  Mulligan  v. 
Southern  R.  Co.,  84  S.  C.  171,  66  SE 
1040. 

[a]  Punitive  damages.— Tn  an  ac- 
tion for  damages  for  defendant's  fail- 
ure to  stop  its  railway  train  at  a  flag 
station  in  response  to  plaintiff's 
signal,  it  was  proper  to  refuse  to  sub- 
mit to  the  Jury  the  question  of  puni- 
tive damages,  in  the  absence  of 
evidence  sufficient  to  authorize  a  find- 
ing that  the  engineer  saw  him  and  in- 
tentionally ran  by,  in  violation  of  de- 
fendant's duty  to  the  public  and  of 
plaintiff's  rights.  Thomas  v.  South- 
ern R.  Co.,  122  N.  C.  1005,  30  SE  348. 

51.  Magee  v.  Oregon  R.,  etc.,  Co., 
46  Fed.  734;  Smith  v.  Wilmington, 
etc..  R.  Co..  130  N.  C.  804.  41  SE  481; 
Ussery  v.  Augusta-Aiken  R.  Co.,  79 
S.  C.  209,  60  SB  627. 

[a]  Roof  of  contract— Where  a 
tortious  breach  of  contract  is  the 
gravamen  of  the  action,  a  failure  to 
prove  the  contract  will  Justify  a  non- 
suit. Magee  v.  Oregon  R.,  etc.,  Co., 
46  Fed.  734. 

68.  See  generally  Trial  [38  Cyo 
1594]. 

S3.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Cornelius,  183  Ala.  202,  62  S  710. 

Ga. — Southern  R.  Co.  v.  Hobbs,  118 
Oa.  227.  46  SE  23,  63  LRA  68;  South- 
ern R.  Co.  v.  Cartledge,  10  Oa.  A.  623, 
73  SE  703. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rltchel.  148  Ky.  701,  147  SW  411.  41 
LRANS  968.  AnnCasl913E  517;  Illi- 
nois Cent.  R.  Co.  v.  Fleming,  148  Ky. 
478.  146  SW  1110;  Baltimore,  etc.,  R. 


Co.  v.  Hudson.  117  Ky.  996,  80  SW 
454,  25  KyL  2154;  Louisville,  etc..  R 
Co.  v.  Ballard,  85  Ky.  307,  3  SW  630, 
9  KyL  7.  7  AnrSR  600. 

Miss.,— Godfrey  v.  Meridian  Light, 
etc.,  Co.,  101  Miss.  665.  58  S  634. 

S.  C. — Martin  v.  Southern  R.  Co., 
89  S.  C.  82.  71  SE  236. 

Tex. — St.  Louis  Southwestern  R. 
Co.  V.  Prultt,  97  Tex.  487,  80  SW  72 
[writ  of  err  den  (Civ.  A.)  79  SW 
598];  Davis  v.  Houston,  etc.,  R  Co., 
25  Tex.  Civ.  A.  8,  69  SW  844;  St. 
Louis,  etc.,  R.  Co.  v.  Riokerts,  22  Tex. 
Civ.  A.  515.  54  SW  1090. 

[a]  Xnatraottoas  held  sROB*oas«— 

(1)  In  an  action  by  a  female  pas- 
senger for  being  carried  beyond  her 
station,  where  there  Is  no  pretense 
that  the  conductor  treated  her 
harshly,  or  with  anything  but  polite 
consideration,  when  he  discovered 
that  she  had  been  carried  past  the 
station,  an  instruction  as  to  aggra- 
vating circumstances  should  not  be 
given.  Southern  R.  Co.  v.  Hobbs,  118 
Oa.  227,  46  SE  22.  63  LRA  68.  (2) 
And  an  instruction  in  such  an  action 
that  failure  to  announce  said  station 
loud  enough  to  enable  the  passenger 
to  hear  the  announcement,  or  failure 
to  back  said  train  to  said  station  for 
the  passenger  to  alight  after  carry- 
ing her  by  was  negligence,  was  erro- 
neous, as,  if  the  passenger  was  car- 
ried beyond  the  station  by  her  own 
fault,  the  carrier  no  longer  sustained 
any  contractual  relation  to  her  and 
did  not  owe  her  the  duty  to  back  the 
train.  Gulf,  etc,  R  Co.  v.  Bagby, 
(Tex.  Civ.  A.)  115  SW  868.  (8)  in 
an  action  against  a  street  railroad 
for  failure  to  stop  a  car  and  admit 

?>laintlff  as  a  passenger,  an  lnstruc- 
ion  that  if  the  conduct  of  defend- 
ant's servants  was  not  "insulting, 
and  intentionally  willful,"  although 
negligent,  only  nominal  damages 
could  be  awarded,  was  objectionable 
as  using  the  conjunction  after  the 
word  "insulting."  Godfrey  v.  Me- 
ridian Light,  etc..  Co.,  101  Miss.  565. 
669,  58  S  534. 

[b]  Instructions  held  mot  erro- 
neous. (1)  A  charge  in  an  action  for 
being  carried  past  destination,  that 
the  jury  must  And  that  defendant 
negligently  failed  to  stop  long  enough 
for  plaintiff  to  get  off  m  safety,  al- 
though not  as  comprehensive  as  it 
might  have  been,  was  not  erroneous. 
Louisville,  etc.,  R.  Co.  v.  Cornelius, 
183  Ala  203,  62  8  710.  (2)  In  an  ac- 
tion for  Injuries  to  a  passenger  re- 
sulting from  her  being  carried  on  the 
wrong  train,  the  court's  charge  that. 
If  after  the  mistake  was  discovered 
she  asked  to  be  carried  to  a  certain 
point  from  which  she  could  readily 
reach  her  Intended  destination,  and 
this  was  refused,  she  might  recover, 
did  not  charge  that  it  was  negligence 
not  to  grant  her  request.  St.  Louis 
Southwestern  R.  Co.  v.  Pruitt,  97 
Tex.  487,  80  SW  72  [writ  of  err  den 
(Civ.  A.)    78   SW  598]. 

[c]  Instruction  on  exemplary  dam- 
ages.— (1)  Held  erroneous  In  an  action 
against  carrier  for  carrying  plaintiff 
beyond  destination.  Southern  R.  Co. 
v.  Cartledge,  10  Ga.  A  623,  73  SE  783. 

(2)  An  instruction  that,  if  the  engi- 
neer of  a  train  saw  a  signal  to  stop 
at  a  flag  station,  and  the  failure  to 
stop  was  either  willful  or  capricious 
on  his  part,  punitive  damages  might 
be  Imposed,  was  erroneous  for  fall- 
ing to  state  that  the  engineer  under- 
stood the  signal.  Southern  R.  Co.  v. 
Lannlng.  83  Miss.  161,  35  6  417.  (3) 
An  instruction  that,  if  the  acts  of 
defendant's  servants  were  character- 
ised by  willfulness  or  caprlclousness. 


punitive  damages  might  be  awarded, 
was  erroneous  for  failing  to  state 
what  acts  were  referred  to  and  what 
servants  were  meant.  Southern  R. 
Oo.  v.  Lannlng,  83  Miss.  161,  36  S 
417.  (4)  In  an  action  for  willful  tort 
In  refusing  to  stop  a  train  at  a  sta- 
tion an  Instruction  that,  If  the  act  of 
defendant  was  done  wrongfully  and 
recklessly,  plaintiff  would  be  entitled 
to  recover  exemplary  damages  by 
way  of  punishment  by  adding  to  the 
compensatory  damages  a  sufficient 
sum  to  prevent  defendant  from  doing 
a  like  wrong  to  anybody  else  is  not 
erroneous  as  awarding  compensatory 
damages  on  failure  of  plaintiff  to 
prove  the  willful  tort  alleged.  Reeves 
v.  Southern  R.  Co.,  68  S.  C.  89,'  46 
SE  643.  (5)  Where  in  an  action 
against  a  street  ralroad  for  damages 
for  failure  to  stop  a  car  and  admit 
plaintiff  as  a  passenger  plaintiff  and 
one  who  accompanied  him  testified 
that  they  commenced  signaling  the 
car  by  waving  their  hands  when  it 
was  a  quarter  of  a  mile  distant,  and 
continued  until  it  passed,  and  that 
when  it  passed  the  motorman  mo- 
tioned to  them  and  the  conductor 
signaled  them  and  laughed,  and  the 
motorman  testified  that  they  stood 
near  the  track  talking,  but  gave  no 
signal  until  he  was  even  with  them, 
an  instruction  on  exemplary  damages 
was  warranted.  Northern  Texas 
Tract.  Co.  v.  Peterman,  (Tex.  Civ.  A) 
80  SW  635. 

[d]  Separation  of  races,— An  in- 
struction that  plaintiff,  a  white  pas- 
senger, could  not  recover  for  having 
been  compelled  to  ride  in  a  coach  for 
colored  people,  if  the  conductor  in 
good  faith  believed,  and  in  the  exer- 
cise of  ordinary  care  could  believe, 
that  she  was  a  colored  woman,  and 
he  was  not  insulting  to  her,  together 
with  an  Instruction  stating  the  con- 
verse, properly  presented  the  law  of 
the  case.  Louisville,  etc.,  R.  Co.  v. 
Rltchel,  148  Ky.  701,  147  SW  411.  41 
LRANS  958.  AnnCasl918E  617. 

84.  Ala. — Central  of  Georgia  R 
Co.  v.  Crane,  189  Ala.  538,  66  S  604. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Floyd, 
115  Ark.  607,  171  SW  913;  St  Louis, 
Southwestern  R  Co.  v.  Knight,  77 
Ark.  20,  88  SW  1035. 

Ga. — Southern  R.  Co.  v.  O'Bryan, 
112  Ga.  127,  17  SE  161. 

Miss. — Tazoo,  etc.,  R.  Co.  v. 
Mitchell,  83  Miss.  179,  36  S  339; 
Southern  R.  Co.  v.  Lannlng,  83  Miss. 
161,  35  S  417;  Yazoo,  etc..  R.  Co.  v. 
Smith.  82  Miss.  656,  86  S  168. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rea, 
(Civ.  AJ  74  SW  939. 

[a]  Instruction*  held  erroneous*-— 
(1)  In  an  action  against  a  railroad 
company  for  injuries  alleged  to  have 
been  sustained  by  e  passenger  who 
boarding  a  train  that  did  not  stop 
at  the  station  to  which  he  wished  to 
go  voluntarily  left  the  same  after  it 
had  passed  the  station  about  a  mile 
and  a  half,  and  walked  back,  there 
was  nothing  to  indicate  that  plaintiff 
had  suffered  any  humiliation,  and 
hence  an  Instruction  authorizing  the 
jury  to  award  damages  for  humilia- 
tion was  erroneous.  St.  Louis  South- 
western R.  Oo.  v.  Knight,  77  Ark.  20. 
88  SW  1035.  (2)  Where  In  an  action 
by  a  passenger  for  damages  because 
of  defendant  9  failure  to  stop  a  train 
at  a  flag  station  the  fireman  testi- 
fied that  he  also  was  keeping  a  look- 
out for  signals  as  the  train  passed 
the  station,  a  requested  instruction 
that,  if  the  engineer  was  keeping  a 
proper  lookout  for  signals  and  did 
not  see  the  signal  to  stop,  the  Jury 
should  find  for  defendant,  al- 
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misleading,8*  or  too  general."  An  instruction  should 
be  complete  in  itself,  but  instructions  are  to  be  con- 
sidered as  a  whole,  and  the  fact  that  one  portion 
considered  separately  may  be  open  to  objection  does 
not  constitute  error  if  the  charge  is  correct  in  its 
entirety.6'  And  although  it  is  error  to  refuse  a 
proper  request  not  sufficiently  covered  by  other 
charges  as  given,68  such  request  need  not  be  given  in 
its  exact  language,  but  it  is  sufficient  if  it  is  covered 


though  they  believed  the  signal  was 
given,  was  properly  refused.  Yasoo, 
etc.,  R.  Co.  v.  Mitchell,  S3  Miss.  179, 
35  S  339.  (3)  Where  the  testimony 
left  it  uncertain  as  to  whether  the 
engineer  of  a  train  saw  a  signal  to 
stop  at  a  flag  station,  and  there  was 
no  proof  that  other  employees  saw 
the  signal,  an  Instruction  that,  if 
the  engineer  or  other  employees  saw 
the  signal  to  stop,  and  their  failure 
to  stop  the  train  was  either  willful 
or  capricious,  punitive  damages  might 
be  Imposed,  was  erroneous.  Southern 
R.  Co.  v.  Lannlng,  S3  Miss.  161,  35  S 
417.      - 

85.  Ala, — Birmingham  R.,  etc.,  Co. 
v.  Hatton,  187  Ala.  673.  66  S  934; 
Robertson  v.  Louisville,  etc,  R.  Co., 
142   Ala.    216,    87    S    831. 

Ark. — Louisiana,  etc.,  R.  Co.,  v. 
Rider,  103  Ark.  658,  146  SW  849. 

Miss. — Godfrey  v.  Meridian  Light, 
etc.,  Co.,  101  Miss.  566,  58  S  534. 

Mo. — Henderson  v.  Metropolitan  St. 
A.  Co.,   123  Mo.  A.  666.  100  SW  1111. 

S.  C. — Mulligan  v.  Southern  R.  Co., 
84  S.  C.  171,  66  SB  1040. 

Tex. — International,  etc.,  R.  Co.  v. 
Evans,  30  Tex.  Civ.  A.  252,  70  SW 
361.      . 

Va. — Norfolk,  etc.,  R.  Co.  v.  Stone, 
111  Va.  780,  69  SB  927. 

[a]     Instructions  held,  misleading: 

(1)  In  an  action  against  a  railroad 
for  damages  sustained  by  a  passenger 
by  reason  of  having  boarded  the 
wrong  car.  Robertson  v.  Louisville, 
etc.,   R.  Co.,    142   Ala.    216,    27    S    831. 

(2)  Where  in  an  action  against  a 
railroad  company  for  failure  to  stop 
a  train  at  a  nag  station  the  evidence 
showed  that  the  only  signal  to  stop 
was  made  by  a  third  person,  an  in- 
struction submitting  the  question 
whether  plaintiff  signaled  the  train, 
and  charging  that  if  the  train  was 
signaled  by  a  third  person,  and  if 
the  servants  of  the  company  saw,  or 
by  the  exercise  of  ordinary  care 
might  have  seen,  plaintiff's  signals, 
plaintiff  should  recover,  was  erro- 
neous as  calculated  to  confuse  the 
jury.  Southern  R.  Co.  v.  Lannlng,  83 
Miss.  161,  35  S  417.  (3)  In  an  action 
against  a  railroad  company  because 
of  the  delay  of  a  train  on  which 
plaintiffs  expected  to  travel,  an  in- 
struction that  notwithstanding  the 
time-table,  if  an  agent  of  the  com- 
pany made  a  positive  statement  to 
the  purchaser  of  a  ticket,  Informing 
him  about  his  train,  such  statement 
would  govern  the  contract  as  to  the 
conditions  mentioned  in  the  time- 
table, and  in  such  a  case  the  jury 
might  consider  both  In  getting  at  the 
contract  between  the  passenger  and 
the  railroad  company,  etc.,  was  mis- 
leading, as  It  bound  defendant  to  a 
guaranty  of  the  schedule  by  an  agent, 
even  though  the  passenger  knew  that 
the  agent  had  no  authority  so  to  do. 
Mulligan  v.  Southern  R.  Co.,  84  S.  C. 
171,  65  SB  1040.  (4)  An  instruction, 
in  an  action  for  Injury  to  a  passenger 
sustained  while  walking  back  to  her 
destination  after  she  had  been  car- 
ried by,  that  there  could  be  no  re- 
covery if  she  voluntarily  left  the 
train,  was  properly  refused  as  tend- 
ing to  lead  the  jury  to  believe  that, 
if  she  was  not  forcibly  ejected,  she 
could  not  recover.  Gulf,  etc.,  R  Co. 
v.  Bagby,  (Tex.  Civ.  A.)  116  SW  858. 
(6)  A  charge  that  there  could  be  a 
recovery,  although  a  certain  person 
Intended  to  defraud  defendant  rail- 
road company  In  selling  plaintiff 
tickets  that  defendant  had  refused  to 
accept,    unless    plaintiff    knew    that 


such  person  had  acted  with  intent  to 
defraud    defendant   and   had    partlci- 

Kated  in  it,  or  knew  that  such  person 
ad  acted  as  defendant's  agent  with- 
out authority  so  to  do,  was  erroneous 
in  that  the  Jury  might  have  been  led 
to  believe  that  plaintiff's  knowledge 
of  want  of  authority  was  not  alone 
sufficient  to  defeat  a  recovery.  Mexi- 
can Cent.  R.  Co.  v.  Goodman,  (Tex. 
Civ.  A.)  43  SW  580.  (6)  In  an  action 
for  damages  for  failure  to  carry 
plaintiff  to  her  destination,  defend- 
ant's charges  that  it  was  not  liable 
for  the  fact  that  plaintiff'  had  no 
money  after  her  fare  was  paid,  or 
that  because  of  her  weakened  condi- 
tion she  was  unable  to  stand  the 
trip  and  suffered  a  relapse.  Is  mis- 
leading. Birmingham  R.,  etc.,  Co.  v. 
Hatton,  187  Ala,  672,  66  S  934.  (7) 
Where  a  white  passenger  sued  a  car- 
rier for  compensatory  damages,  an 
Instruction  that,  if  the-  conductor 
forced  her  to  ride  in  the  car  set  apart 
for  negroes,  she  was  not  limited  to 
actual  damages,  but  that  her  dis- 
comfort and  humiliation  could  be 
considered,  was  improper  as  being 
misleading.  Norfolk,  etc.,  R.  Co.  v. 
Stone,  ill  Va.  730,  69  SB  927. 

[b]  mstmotlons  bald  not  mislead- 
ing: (1)  In  an  action  against  a  street 
railroad  for  carrying  plaintiff,  a  pas- 
senger, beyond  her  destination.  Hen- 
derson v.  Metropolitan  St.  R.  Co.,  123 
Mo.  A.  666,  100  SW  1111.  (2)  Where 
in  an  action  against  a  carrier  for 
setting  down  a  passenger  before 
reaching  his  destination  there  was 
no  claim  that  there  was  a  forcible 
ejection,  but  that  the  trainman  called 
the  wrong  station,  a  charge  author- 
ising recovery  for  injuries  caused 
by  being  "put  off  the  train"  before 
reaching  his  destination  was  not  mis- 
leading as  implying  forcible  ejection. 
Louisiana,  etc.,  R.  Co.  v.  Rider,  108 
Ark.  668,  146  SW  849. 

56.  Miller  v.  King,  166  N.  T.  394, 
69  NE  1114. 

67.  Miller  v.  King,  166  N.  T.  894, 
59  NB  1114. 

[a]  Sliurtntttau— Where  plaintiff 
by  mistake  of  a  station  agent  boarded 
a  train  which  did  not  stop  at  the 
place  indicated  by  the  ticket,  and  the 
conductor  stopped  the  train  on  dis- 
covering the  error,  and  ordered  plain- 
tiff to  leave,  in  an  action  to  recover 
damages  for  breach  of  contract  of 
carriage,  a  charge  that,  "if  there  had 
been  any  circumstance  of  unneces- 
sary humiliation  or  indignity.  It 
would  have  been  an  Item  of  damage," 
is  not  erroneous,  where  the  expres- 
sion was  evidently  used,  as  shown 
by  other  parts  of  the  charge,  to  dif- 
ferentiate cases  of  such  character 
from  the  case  at  bar.  Miller  v.  King, 
166  N.  T.  394,  59  NE  1114. 

68.  Little  Rock  Tract,  etc,  Co.  v. 
Trainer,  68  Ark.  106,  56  SW  789; 
Rock  Creek  Steamboat  Co.  v.  Boyd, 
111  Md.  189,  73  A  662;  Yazoo,  etc.,  R. 
Co.  v.  White.  82  Miss.  120,  33  S  970: 
Missouri,  etc.,  R.  Oo.  v.  Morgan,  49 
Tex.  Civ.  A.  212,  108  SW  724;  St. 
Louis  Southwestern  R.  Co.  v.  Rose, 
(Tex.  Civ.  A.)  93  SW  1106. 

taj  Illustrations. — (1)  Where  the 
court  charged  that,  if  the  failure  to 
stop  a  passenger  train  at  a  flag  sta- 
tion in  response  to  a  signal  was  will- 
ful, etc.,  on  the  part  of  the  engineer, 
the  Jury  could  award  punitive  dam- 
ages, it  was  error  to  refuse  to  charge 
at  defendant's  request  that.  If  the 
engineer  did  not  act  maliciously,  etc., 
only  actual  damages  could  be  recov- 
ered.    Yasoo,  etc.,  R.  Co.  v.  White,  82 


in  substance  by  the  instructions  given  ;M  and  it  is  not 
error  to  refuse  a  requested  instruction  on  matters 
already  sufficiently  covered  by  the  charge  as  given,"1 
or  on  immaterial  or  unessential  matters.'1 

Invading  province  of  jury.  An  instruction  is 
erroneous  which  invades  the  province  of  the  jury,*' 
as  where  it  withdraws  or  excludes  an  issue  of  fact 
on  which  there  is  disputed  evidence  from  the  deter- 
mination of  the  jury." 

Miss.  120,  83  S  970.  (2)  Where  In  an 
action  against  a  carrier  for  injuries 
to  a  female  passenger  there  was  evi- 
dence that  the  illness  complained  of 
was  not  caused  by  her  being  carried 
beyond  her  station,  the  failure  to 
charge  that  there  could  be  no  recov- 
ery if  the  Illness  was  not  proximately 
caused  by  her  being  carried  beyond 
the  station  was  erroneous,  although 
the  court  charged  In  a  general  way 
on  the  subject.  Missouri;  etc.,  R.  C«. 
v.  Morgan,  49  Tex.  Civ.  A.  212,  108 
SW  724.  (3)  In  an  action  against  a 
railroad  company  for  damages  caused 
by  failure  to  stop  Its  train  at  a  cer- 


tain station  long  enough  to  allow 
plaintiff  to  alight,  a  requested  In- 
struction that,  if  defendant's  em- 
ployee .announced  the  station,  and 
thereafter  the  train  was  stopped  at 
the  station  a  reasonably  sufficient 
length  of  time  for  plaintiff  to  get  off, 
and  she  delayed  getting  off  because 
of  waking  her  children,  or  talking  to 
some  other  passengers,  or  from  any 
other  cause,  and  this  delay  was  un- 
known to  defendant,  the  carrier  was 
not  liable,  should  have  been  given; 
and  the  necessity  of  giving  it  was  not 
obviated  by  a  charge  in  general  terms 
that.  If  the  train  had  stopped  a  suffi- 
cient length  of  time  to  enable  plain- 
tiff by  the  use  of  reasonable  dili- 
gence to  alight,  the  jury  should  find 
for  defendant.  St.  Louis  Southwest- 
ern R.  Co.  v.  Rose,  (Tex.  Civ.  A)  »S 
SW  1105. 

St.  Norfolk,  etc.,  R.  Co.  v.  Stone, 
111  Va,   730,  69  SB  927. 

[a]  Improper  modlaoatioiL. — In  an 
action  against  a  carrier  for  requir- 
ing a  white  passenger  to  ride  in  a 
coach  set  apart  for  negroes,  it  was 
improper  to  modify  instructions 
which  precluded  recovery  if  the  con- 
ductor honestly  believed  that  the 
passenger  was  a  negro,  by  the  clause 
unless  plaintiff  "made  known  to  the 
said  conductor  that  she  was  a  white 
woman."  Norfolk,  etc,  R.  Co.  v. 
Stone,  111  Va.  730,  69  SE  927. 

60.  Central  of  Georgia  R.  Co.  v. 
Almand.   116  Ga.  780.  43   SE  67. 

61.  North  Alabama  Tract.  Co.  v. 
Daniel,  3  Ala.  A.  428,  67  S  120. 

[a]  ninatratloa.  In  an  action 
against  a  carrier  for  failure  to  dis- 
charge plaintiff  at  his  destination,  in- 
structions that,  if  plaintiff  left  the 
car  at  the  barn  and  started  to  walk 
home,  he  then  ceased  to  be  a  pas- 
senger, and  defendant  owed  him  no 
further  duty,  and  that  plaintiff 
ceased  to  be  a  passenger  when  he 
got  on  the  sidewalk,  whether  he  left 
the  car  voluntarily  or  not,  were  prop- 
erly refused,  it  being  immaterial  to 
the  question  whether  defendant  com- 
mitted a  breach  of  duty  in  falling  to 
discharge  plaintiff  at  his  destination, 
and  in  wrongfully  putting  him  off  a: 
another  .place.  North  Alabama  Tract 
Co.  v.  Daniel.  3  Ala.  A.  428.  67  S  lid. 

63.  Freeman  v.  Puckett.  66  Tex 
Civ.  A.  126,  120  SW  614;  Davis  v. 
Houston,  etc,  R  Co..  25  Tex.  Civ.  A. 
8,  69  SW  844. 

63.  Ga,— Southern  R.  Co.  v. 
O'Bryan,  112  Ga.  127.  37  SE  161. 

Ky. — Strull  v.  Louisville,  etc  R- 
Co.,  76  SW  181,  26  KyL  678. 

Miss. — Yasoo,  etc  R.  Co.  v. 
Mitchell,  83  Miss.  179,  35  S  339. 

N.  C. — Story  v.  Norfolk,  etc.  R- 
Co..  133  N.  C.  59,  45  SB  349. 

Tex. — Freeman  v.  Puckett,  56  To 
Civ.  A.  126,  120  SW  614. 

Wash.— Sloan  v.  North  American 
Transp.,  etc,  Co.,  24  Wash.  221.  64  F 
160. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Conformity  to  the  pleadings  and  tames.  The  in- 
structions must  conform  and  be  confined  to  the 
issues  made  by  the  pleadings  and  evidence,  and  on 
-which  the  case  has  been  tried.9*  An  instruction  is 
erroneous  which  is  not  pertinent  to  the  issues,"  or 
which  ignores  or  omits  to  charge  on  a  material 


matter  in  issue.** 

[§  12931  7.  Costs.  The  costs  in  an  action  against 
a  carrier  for  a  breach  of  a  contract  of  carriage  are 
governed  by  the  rules  applicable  to  costs,  in  civil 
cases  generally,67  unless  there  is  an  express  statu- 
tory provision  regulating  the  same.** 


[a]  Illustrations.— (1)  Where  in 
an  action  by  a  passenger  for  sub- 
stantial damages  for  being  required 
to  pay  his  railroad  faTe  twice  plain- 
tiff proved  that  the  conductor  in  the 
Presence  of  other  passengers  accused 
im  of  trying  to  cheat  the  company 
out  of  a  fare, -and  threatened  to  put 
him  off,  and  that  to  stop  the  abuse, 
but  under  protest,  he  paid  the  fare 
a  second  time,  and  defendant's  testi- 
mony contradicted  this,  with  the  ex- 
ception of  the  collection  of  the  fare 
a  second  time,  which  defendant 
claimed  was  done  under  a  mistake, 
the  court  erred  In  instructing  to  find 
for  plaintiff  to  the  amount  of  the 
fare  collected  the  second  time,  there 
being  testimony  sustaining  plaintiff's 
cause  of  action  for  substantial  dam- 
ages commensurate  with  the  Injury. 
Strull  v.  Louisville,  etc.,  R.  Co.,  76 
SW  181,  25  KyL  678.  (2)  Where  in 
an  action  by  a  passenger  for  failure 
of  a  train  to  stop  on  signal  at  a  tlag 
station  there  was  evidence  Justifying 
the  submission  of  the  question  as  to 
whether  the  failure  to  stop  was  will- 
ful, as  alleged,  an  Instruction  that,  If 
the  Jury  found  for  plaintiff  under  the 
evidence,  they  could  not  award  any 
damages    in    excess    of    the    actual 

eecuniary  money  damages  sustained 
y  plaintiff  was  properly  refused. 
Yazoo,  etc.,  R.  Co.  v.  Mitchell,  83 
Miss.  179,  35  S  339.  (3)  Where  there 
was  evidence  that  a  person  having  a 
ticket  was  excluded  from  a  train, 
that  the  person  was  quiet  and 
orderly,  and  that  the  conductor 
rudely  thrust  him  back  in  the 
presence  of  a  large  crowd,  stating 
that  he  was  drunk  and  a  nuisance, 
and  refused  him  passage,  an  Instruc- 
tion that  there  was  no  evidence  of 
wantonness.  Insult,  or  other  aggrava- 
tion was  properly  refused.  Story  v. 
Norfolk,  etc.,  R.  Co.,  133  N.  C.  59,  45 
SE  349.  (4)  In  an  action  for  carry- 
ing plaintiff's  wife  past  her  destina- 
tion, whereby  in  returning  to  the  sta- 
tion she  was  injured,  an  Instruction 
that  as  a  matter  of  law  defendant 
was  excused  from  backing  Its  train 
to  the  station  when  requested  so  to 
do  by  the  plaintiff's  wife.  If  another 
section  of  the  train  was  following, 
rendering  it  dangerous  so  to  do,  was 
properly  refused,  since.  If  such  mat- 
ter should  have  been  presented  to  the 
jury,  it  should  have  been  presented 
as  a  matter  of  fact  and  not  one  of 
law.  Freeman  v.  Puckett,  56  Tex. 
Civ.  A.  126,  120  SW  514. 

64.  Alabama  Great  Southern  R. 
Co.  v.  Sellers,  93  Ala.  9,  9  S  376.  30 
AmSR  17;  Southern  R.  Co.  v.  Miller, 
110  SW  351,  S3  KyL  505;  Henderson 
v.  Metropolitan  St.  R.  Co.,  123  Mo.  A. 
666,  100  SW  1111;  St.  Louis,  etc,  R. 
Co.  v.  Rlcketts,  22  Tex.  Civ.  A.  615, 
54  SW  1090. 


[a]     Delay*— Where     plaintiff     al- 
gea 

Jentlj   _ 
estinatlon  in  a  reasonable  time,  that 


leged  that  defendant  railroad  negli- 
gently failed  to  transport  him  to  his 


It  failed  to  keep  the  caboose  In  which 
he  was  riding  comfortably  healed, 
and  failed  to  put  him  down  at  the 
regular  place  for  the  landing  of  pas- 
sengers, by  reason  of  which  plaintiff 
was  made  very  uncomfortable,  got 
his  feet  wet,  and  was  sick  a  long 
time,  the  court  should  have  in- 
structed that  If  as  a  proximate  cause 
of  the  alleged  negligence  plaintiff  was 
made  sick,  the  Jury  should  find  a  fair 
compensation  for  the  time  lost  and 
any  physical  or  mental  suffering  en- 
dured and  for  any  permanent  reduc- 
tion of  his  power  to  earn  money,  if 
such  there  was.  Southern  R.  Co.  v. 
Miller,  110  SW  351.  33  KyL  506. 

[b]  Oarrylng  beyond  destination. 
— Where  In  an  action  against  a  street 
railroad  for  carrying  plaintiff,  a  pas- 


senger, beyond  her  destination  the 
petition  alleged  that  plaintiff  was  car- 
ried to  defendant's  car  barn,  an  in- 
struction authorising  a  recovery  if 
filaintlff  was  carried  beyond  her  des- 
lnatlon  to  another  and  distant  part 
of  the  city  was  not  erroneous;  and 
where  plaintiff's  evidence  Is  that  she 
was  carried  to  defendant's  car  barn, 
which  was  ten  blocks  distant,  and 
defendant's  evidence  is  that  plaintiff 
was  put  off  only  one  block  from  her 
destination,  the  Instruction  was  not 
subject  to  the  rule  that  an  Instruc- 
tion which  of  itself  covers  the  whole 
case  and  authorizes  a  finding  for 
either  party  must  not  exclude  from 
the  consideration  of  the  Jury  any  ma- 
terial Issue  supported  by  substantial 
evidence  on  either  side.  Henderson 
v.  Metropolitan  St.  R.  Co.,  123  Mo. 
A.  666,  100  SW  1111. 

[c]     Separate     Issues. — Where     a 

?aasenger  alleged  that  defendant's 
rain  did  not  stop  at  her  destination, 
which  defendant  denied,  and  pleaded 
that  she  was  negligent  in  not  getting 
off  tfoe  train,  and  that,  If  plaintiff  was 
Injured,  as  alleged,  by  remaining  In 
a  damp  and  cold  depot  at  the  next 
station,  at  which  she  alighted,  it  was 
caused  by  her  not  seeking  comfort- 
able quarters  that  were  available, 
such  allegations  presented  distinct 
Issues,  which  the  court  should  have 
treated  separately  In  the  charge.  St. 
Louis,  etc.,  R.  Co.  v.  Rlcketts,  22  Tex. 
Civ.  A.  616,  54  SW  1090. 

68.  Alabama  Great  Southern  R. 
Co.  v.  Sellers,  93  Ala.  9,  9  S  376,  30 
AmSR  17;  Central  of  Georgia  R.  Co. 
v.  Almond,  116  Ga,  780.  43  SB  67; 
Mlmous  v.  Southern  R.  Co.,  72  S.  C. 
442,  62  SB  41,  110  AmSR  620;  Inter- 
national, etc.,  R.  Co.  v.  Doolan,  66 
Tex.  Civ.  A  608,  120  SW  1118;  Inter- 
national, etc.,  R.  Co.  v.  Kilgo,  (Tex. 
Civ.  A.)  71  SW  656. 

[a]  Slaatrfttlons<— (1)  Although  it 
is  true  that  persons  who  "apply  for 
and  receive  transportation  on  freight 
trains  are  not  entitled  to  the  com- 
forts and  conveniences  usually  fur- 
nished passengers  on  passenger 
trains,"  fn  an  action  counting  on  a 
wrong  and  injury  resulting  from  a 
failure  to  transport  plaintiff  from  one 
place  to  the  station  at  another  place, 
with  or  without  certain  comforts  and 
conveniences,  such  an  Instruction  has 
no  pertinency.  Alabama  Great  South- 
ern R.  Co.  v.  Sellers,  93  Ala.  9,  15,  9 
S  375,  30  AmSR  17.  (2)  In  an  action 
for  damages  for  wrongful  exclusion 
of  plaintiff  from  one  of  defendant's 
trains,  where  plaintiff  sues  for  value 
of  lost  time,  for  expenses  Incurred, 
and  for  punitive  damages.  It  Is  error 
to  give  fn  charge  to  the  jury  a  stat- 
ute providing  that  In  some  torts  the 
entire  injury  is  to  the  peace  or  feel- 
ings of  the  plaintiff,  In  which  case 
no  measure  of  damage  can  be  pre- 
scribed. Central  of  Georgia  R.  Co.  v. 
Almand,  116  Ga.  780,  43  SB  67.  (3) 
Where  a  complaint  alleges  that  the 
conductor  was  acting  within  the 
scope  of  his  duty  when  he. failed  or 
refused  to  stop  the  train  at  a  flag 
station  at  which  plaintiff  was  wait- 
ing, a  request  to  charge  that  the  con- 
ductor of  a  train  is  not  called  on  to 
look  out  for  signals  of  Intending  pas- 
sengers at  flag  stations  is  inappli- 
cable. Mllhous  v.  Southern  R.  Co., 
72  S.  C.  442.  62  SB  41,  110  AmSR 
620.  (4)  Where  In  an  action 
against  connecting  carriers  for  in- 
juries sustained  by  the  sale  of  a 
ticket  to  the  wrong  station  there  was 
neither  pleading  nor  proof  of  a  part- 
nership between  the  carriers,  nor  that 
the  selling  agent  represented  any  one 
except  the  initial  carrier,  and  the 
ticket  recited  that  such  carrier  acted 
only  aa  agent  In  selling  the  ticket  I 


for  passage  over  other  lines,  an  in- 
struction that,  if  the  selling  agent 
was  negligent  In  selling  the  ticket, 
both  carriers  were  liable  for  the 
proximately  resulting  Injuries  was 
erroneous.  International,  etc.,  R.  Co. 
v.  Doolan,  66  Tex.  Civ.  A.  603,  120 
SW  1118. 

66.  Ala. — Birmingham,  etc.,  R.  Co. 
v.  Wilson,  (A.)  69  S  312. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Needham,  122  Ark.  684,  184  SW  47. 

Ky. — Baltimore,  etc.,  R.  Co.  v. 
Hudson.  117  Ky.  995,  80  SW  464,  25 
KyL   2164. 

Miss. — Godfrey  v.  Meridian  Light, 
etc.,  Co.,  101  Miss.  666,  58  S  534. 

W.  Va. — Jenkins  v.  Chesapeake, 
etc.,  R.  Co.,  61  W.  Va.  597,  67  SB  48, 
49  LRANS  1166,  11  AnnCas  967. 

[a]  XHustratloiu— In  an  action 
against  a  street  railroad  company 
for  failure  to  stop  a  car  and  take 
up  plaintiff  as  a  passenger,  an  In- 
struction that,  if  the  conductor  and 
motorman  did  not  see  plaintiff,  and 
did  not  Intentionally  and  capriciously 
decline  to  stop  the  car,  exemplary 
damages  could  not  be  awarded  Is  ob- 
jectionable as  omitting  defendant's 
liability  In  case  it  was  grossly  negli- 
gent. Godfrey  v.  Meridian  Light,, 
etc.,  Co..  101  Miss.  665.  68  S  534. 

[bl  Discrimination  against  negro. 
—Where  there  was  evidence  that  the 
waiting  room  for  colored  people  was 
more  than  one  hundred  yards  from 
the  station,  an  Instruction  that  de- 
nied the  right  of  plaintiff,  a  colored 
woman,  to  enter  the  watting  room 
for  white  people  If  there  was  a  suit- 
able or  comfortable  waiting  room 
for  colored  people  was  objectionable 
as  Ignoring  the  question  of  distance. 
Rose  v.  Louisville,  etc.,  R.  Co.,  70 
Miss.  725,  12  S  825,  25  AmSR  686. 

[c]  Befusal  to  validate  tiokefc— 
In  an  action  against  a  carrier  for 
refusal  to  validate  the  return  portion 
of  a  passenger's  excursion  ticket, 
good  only  In  the  hands  of  the  ori- 
ginal purchaser,  for  lack  of  suffi- 
cient evidence  of  Identity,  an  in- 
struction making  the  carrier's  lia- 
bility turn  solely  on  the  question 
whether  the  jury  believed  the  ticket 
agent  wrongfully  refused  to  validate 
the  ticket,  and  falling  to  submit  the 
question  whether  proof  of  the 
holder's  identity  as  the  original  pur- 
chaser offered  to  the  ticket  agent 
was  such  as  should  have  satisfied 
the  mind  of  a  reasonably  conscien- 
tious and  prudent  man,  was  erro- 
neous. Baltimore,  etc.,  R.  Co.  v. 
Hudson,  117  Ky.  996,  80  SW  454,  25 
KyL  2154. 

67.  See   generally  Costs    [11    Cyc 

68.  See  statutory  provisions. 

[a]  In  Arkansas  (1)  under  direct 
provisions  of  Sandels  &  H.  Dig.  i 
6218,  authorizing  plaintiff  on  recovery 
In  any  action  against  a  railroad  com- 
pany for  violation  of  law  regulating 
transportation  of  passengers  to  re- 
cover a  reasonable  attorney's  fee,  he 
Is  entitled  to  recover  in  an  action  for 
the  failure  of  a  carrier  to  carry  a 
passenger  to  his  station.  St.  Louis, 
etc..  R.  Co.  v.  Neal,  66  Ark.  543.  51 
SW  1060.  (2)  But  in  an  action  against 
a  carrier  for  damages  sustained 
from  a  cold  contracted  by  being  com- 
pelled to  walk  back  two  miles  on  a 
rainy  day,  caused  by  defendant's 
negligence  In  carrying  plaintiff  be- 
yond his  station,  plaintiff  is  not  en- 
titled to  recover  attorney's  fees  un- 
der the  statute,  In  the  absence  of  al- 
legations in  the  complaint  showing 
a  violation  by  defendant  of  some  ex- 
press statutory  provision.  St  Louis, 
etc,  R.  Co.  v.  Knight,  81  Ark.  429, 
99  SW  684, 
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X.   PEBSOKAL  INJUBIES 


[i  1294]  A.  Otre  Bequired  and  Liability  of  Car- 
rier in  General" — 1.  General  Bale.  Although  there 
is  much  conflict  in  the  statements  by  the  various 
courts  and  authorities  as  to  the  care  required  of  a 
carrier  in  transporting  passengers  and  its  conse- 
quent liability,70  and  although  the  carrier  does  not 
insure  that  the  passenger  will  be  carried  safely,*1 
reduced  to  the  simplest  form  the  general  rule  may 
be  stated  to  be  that  the  carrier  is  bound  to  exercise 
as  high  a  degree  of  care,  skill,  and  diligence  in  re- 
ceiving a  passenger,  conveying  him  to  his  destina- 
tion, and  setting  him  down  safely  as  the  means  of 


conveyance  employed  and  the  circumstances  of  the 
case  will  permit,  and  that  should  any  injury  hap- 
pen to  the  passenger  not  contributed  to  by  his  own 
negligence,  but  due  to  negligence  on  the  part  of  the 
carrier  or  its  servants,  damages  may  be  recovered  ;w 
and  in  some  jurisdictions  the  carrier  iB  made  liable 
for  such  negligence,  by  statute,**  even  though  the 
acts  complained  of  were  not  within  the  ecope  of  the 
agent's  or  servant's  employment.** 

[$  1205]  2.  Statements  of  Oaxe  Required— a.  In 
General  Although  the  classification 'of  negligence 
by  degrees  has  been  condemned  by  high  authority,™ 


e>.    Gross  Mtnanw 
Carrying-   beyond  station   aee   supra 

II   1277.  1278. 
Constitutionality  of  statute*: 

As  denial  of  equal  protection  of 
laws  see  Constitutional  Law  [8 
Cyc  1078]. 
As  deprivation  of  property  with- 
out due  process  of  law  see  Con- 
stitutional Law  [8  Cyc  1099]. 
Contributory     negligence     see     infra 

II  1481-1528. 
Death   by   wrongful   act,   action   for 

see  Death   [IS  Cyc  311]. 
Injuries  to: 

Licensees      and      trespassers      on 
freight  trains  see  Railroads   [33 
Cyc  815  et  seq]. 
Passengers    In   palace   or   sleeping 

cars   see  infra   I!   1634-1538. 
Passengers  on  ferries  see  Perries 
'  [19  Cyc  508  et  sea]. 

Passengers  on  scenic  railways  see 
Theaters    and    Shows    [38    Cyc 
288]. 
Passengers   on    vessels    see    Ship- 


ping  [36   Cyc   334]. 
stei 


Master  and  servant;  injuries  to  ser- 
vant see  Master  and  Servant  [26 
Cyc.    1580]. 

Municipal  corporations,  improper 
management  of  elevator  see  Muni- 
cipal Corporations   [28  Cyc  1312], 

Premises,  machinery,  and  appliances, 
care  required  see  infra  II  1337- 
1347;    1371-1379. 

Property  In  right  of  action  see  Prop- 
erty [32  Cyc  8891. 

Release  from  liability: 

Generally    see    Release    [34    Cyc 

1039]. 
Validity   of   release  -in    considera- 
tion   of    free    passes    see    supra 
I  1158. 

Settlement  for  injuries   6btalned   by 
false     pretenses     see     False     Pre- 
tenses. 

Sleeping  car  company,  liability  over 
see  Indemnity   [22  Cyc  95  et  seq]. 

Sunday  traveling  see  Sunday  [37 
Cyc  574]. 

Unwholesome  food  served  In  dining 
cars  see  Food. 

70.  See  infra  I  1296. 

71.  See   Infra   I   1302. 

78.  Ala, — Orr  v.  Boockholdt,  10 
Ala.  A.    331,   65   S   430. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
v.  Klmbro.  76  Ark.  211,  87  SW  121, 
644;  Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  AtnR  10. 

Del. — Elliott  v.  Wilmington  City 
R.   Co.,   22   Del.   570,   73   A    1040. 

Fla. — Florida  Southern  R.  Co.  v. 
Hirst,  30  Fla.  1,  11  S  506,  32  AmSR 
17,   16  LRA   681. 

Ga. — Daniels  v.  Western,  etc.,  R. 
Co.,  96  Ga.   786,   22  SB  956. 

111. — Chicago  Terminal  Transfer  R. 
Co.   v.   Young,   118   111.   A.   226. 

Ind. — Grand  Rapids,  etc.,  R.  Co. 
v.  Ellison,  117  Ind.  234.  20  NE  135; 
Terre  Haute,  etc.,  R.  Co.  v.  Buck.  96 
Tnd.  846.  49  AmR  168;  Kentucky, 
etc..  Bridge  Co.  v.  Qulnkert,  2  Ind. 
A.  244,  28  NE  338. 

La. — Le  Blanc  v.  Sweet,  107  La.  888 
31  S  766,  90  AmSR  303  (strictest 
diligence):  Lehman  v.  Louisiana 
Western  R.  Co.,  37  La.  Ann.  705. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State.  60  Md.  449. 


Mo. — Stauffer  t.  MstrwpoHtan  St. 
R.  Co..  241  Mo.  SOS.  147  SW  1082; 
Goldsmith  v.  Holland  Bids.  Co..  182 
Mo.  587.  81  SW  1112;.  Wlllmott  v. 
Corrlgan  Cons.  St.  R.  Co.,  106  Mo. 
635,  17  SW  490;  Smith  v.  St  Louis, 
etc.,  R.  Co.,  69  Mo.  32,  33  AmR  484; 
Van  Cleve  v.  St  Louis,  etc.  R.  Co., 
137   Mo.   A.   332,    118   SW  116. 

N.  J. — Brackney  v.  Public  Service 
Corp.,  77  N.  J.  L.  1,  71  A  149. 

N  T. — Carroll  v.  Staten  Island  R. 
Co..  58  N.  T.  126.  17  AmR  221  [aft 
65  Barb.  32]. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Man- 
son.  30  Oh.  St.  451. 

Pa.— Lalng  v.  Colder,  8  Pa.  479,  49 
AmD  538;  New  York,  etc,  R.  Co. 
v.   Daugherty,   11   WklyNC  487. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Fin- 
ley,  79  Tex.  86.  15  SW  266;  Galveston 
City  R.  Co.  v.  Hewitt,  87  Tex.  473, 
3  SW  706,  60  AmR  82. 

Wash. — Jordan  v.  Seattle,  etc..  R. 
Co.,  92  P  284. 

UaMltty  as  affected  by  means  of 


1303- 


oonveyanoe  see  generally  Infra  Si 
1-1807. 

73.  U.  S. — Lee  v.  Kansas  City 
Southern  R.  Co.,  220  Fed.  863,  136 
CCA  493;  Behrens  v.  The  Furnessla. 
36  Fed.  798:  The  Oiiflamme,  18  F. 
Cas.  No.  10.672,  3  Sawy.  397. 

Ala. — Southern  R.  Co.  v.  Crowder, 
130    Ala.    256,    30    S    692. 

Cal. — Nilson  v.  Oakland  Tract.  Co., 
10  Cal.  A.  103,  101  P  413. 

Del. — Eaton  v.  Wilmington  City 
R.  Co.,  24  Del.  436.  76  A  369;  Bald- 
win v.  Peoples'  R.  Co..  28  Del.  81. 
76  A  1088  fair  72  A  9791;  MacFeat 
v.  Philadelphia,  etc.,  R.  Co.,  21  Del. 
62,   62  A  898. 

D.  C. — Carter  v.  McDermott,  29 
App.  145,  10  LRANS  1103,  10  AnnCas 
601. 

111. — Chicago,  etc.,  R.  Co.  v.  Flex- 
man,   103  111.   646.  42  AmR  S3. 

Ind — Pennsylvania  Co.  v.  Dean, 
92  Ind.  469;  Terre  Haute,  etc..  R.  Co. 
v.  Jackson,  81  Ind  19;  Cleveland, 
etc.,  R.  Co.  v.  Newell,  75  Ind.  642; 
Jeffersonville,  etc.,  R.  Co.  v.  Parma- 
lee,  61  Ind.  42;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  471,  17  AmR  719: 
Columbus,  etc.,  R.  Co.  v.  Powell,  40 
Ind.  37;  Jeffersonville,  etc..  R.  Co.  v. 
Riley,  39  Ind.  568;  Evansvllle,  etc., 
R.  Co.  v.  Duncan,  28  Ind.  441,  92 
AmD  322;  Jeffersonville  R.  Co.  v. 
Hendricks,  26  Ind.  228;  Glllenwater 
v.  Madison,  etc,  R.  Co.,  6  Ind.  339, 
61  AmD  101;  Lake  Erie,  etc.,  R.  Co. 
v.  Cotton,  46  Ind.  A.  580.  91  NE  258; 
Kentucky,  etc.  Bridge  Co.  v.  Quln- 
kert, 2  Ind.  A.  244,  28  NE  338. 

La. — Julien  v.  The  Wade  Hampton, 
27  La.  Ann.  377. 

Mass. — Perkins  v.  Bay  State  R. 
Co.,   223  Mass.   2S6,   111  NE  717. 

Pa. — Fearn  v.  West  Jersey  Ferry 
Co.,  142  Pa.  122,  22  A  708,  IS  LRA 
366;  Neelie  v.  Second,  etc.,  St's.  Pass. 
R.  Co.,  118  Pa   300,  6  A  72. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Overton. 
101  Tex.  583,  110  SW  736,  19  LRANS 
500  [rev  (Civ.  A.)  107  SW  71]: 
Klrkland  v.  Texas,  etc.,  R.  Co.,  (Civ. 
A.)   140  SW  506. 

"Common  carriers  of  passengers 
are  responsible  for  any  negligence 
resulting  In  injury  to  them,  and  are 


required  In  the  preparation,  conduct 
and  management  of  their  means  of 
conveyance,  to  exercise  every  de- 
gree of  care,  diligence  and  skill. 
which  a  reasonable  man  would  use 
under  such  circumstances.  This  obli- 
gation Is  Imposed  on  them  as  a  public 
duty,  and  by  their  contract  to  carry 
safely,  as  far  as  human  care  anil 
foresight  will  reasonably  admit." 
Freeman  v.  Wilmington,  etc..  Tract. 
Co.,  26  Del.  107,  112,  80  A  1001.  To 
same  effect  Prince  v.  International, 
etc.  R.  Co.,   64  Tex.   144. 

"The  duty  of  a  carrier  Is  to  safely 
carry  passengers.  This  Is  a  duty, 
but  not  an  absolute  one.  It  is  true 
that  carriers  of  passengers  are  not 
Insurers  of  the  safety  of  those  whom 
they  undertake  to  carry  against  all 
the  risks  of  travel,  but  there 
nevertheless  rests  upon  them  this 
general  duty  of  safely  carrying.  The 
adjudged  cases,  and  the  authors  of 
textbooks,  In  stating  the  duty  of  car- 
riers, state  In  general  terms  that 
they  are  under  obligation  to  carry 
safely."  Louisville,  etc,  R,  Co  v. 
Kelly.  92  Ind.  371.  S7S,  47  AmR  149. 

[a]  Strict  accountability. — "Com- 
mon carriers  of  passengers  should 
be  held  to  a  very  strict  accounta- 
bility for  any  dereliction  of  legal 
duty  wh^ch  Increases  the  haaards  and 
dangers  of  travel."  Carter  v.  Mc- 
Dermott, 29  App.  (D.  C.)  145.  160.  10 
LRANS  1103,   10  AnnCas  601. 

Proximate  and  remote  eause  gen- 
erally see  Infra  |  1392. 

74.  See  statutory  provisions.  And 
see  Tall  Ion  v.  Mears,  29  Mont  161. 
74  P  421.  1  AnnCas  613. 

fa]  Xd.  Oklahoma  under  Rev.  L. 
(1910)  |  800  (Comp.  L.  [1109]  i 
429)  a  carrier  of  persons  for  re- 
ward must  use  the  utmost  care  for 
their  safe  carriage  and  provide 
everything  necessary  therefor  and 
exercise  a  reasonable  degree  of  skill. 
Missouri,  etc.,  R.  Co.  v.  Vandivere, 
42  Okl.  437,  141  P  799:  St.  Louis,  etc.. 
R.  Co.  v.  Nichols,  89  Okl.  522,  116  P 
159. 

76.     See  infra  {  1326. 

76.  Milwaukee,  etc.,  R,  Co.  v. 
Arms,  91  U.  S.  488.  23  L.  ed.  374: 
The  Steamboat  New  World  v.  Klnr. 
16  How.  (U.  S.)  469.  474,  14  L  ed. 
1019;  Pomroy  v.  Bangor,  etc.  R- 
Co..  102  Me.  4(7,  67  A  661;  Campbell 
v.  Duluth,  ete.,  R  Co.,  107  Minn. 
368,  120  NW  375,  22  LRANS  190; 
Magrane  v.  St.  Louis,  etc,  R.  Co.. 
183  Mo.  119,  81  SW  1168;  Siegrtst 
v.  Arnot,  10  Mo.  A.  197   [rev  on  other 

S rounds   86    Mo.    200.    66   AmR    424]. 
ee  also  Bailments  |  67:   Negligence 
[29   Cyc  422]. 

[a]  "The  distinctions  la  degrees 
of  oaxe,  (1)  such  as  'slight.'  'ordi- 
nary,' or  'great,'  Is  unscientific  and 
Impracticable,  as  the  law  furnishes 
no  definition  of  these  terms  which 
can  be  applied  In  practice."  Pomroy 
v.  Bangor,  etc.,  R.  Co.,  102  Me.  497, 
499.  67  A  561.  (2)  "It  Is  not  accurate 
to  say,  as  is  often  said,  that  certain 
classes  of  cases  involve  a  relaxa- 
tion in  the  degree  of  care  exacted. 
or  that  they  constitute  exceptions  to 
the  general  rule  requiring  supreme 
care.      The    degree    of    care    is    the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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various  forms  of  expression  have  been  used  to  indi- 
cate the  degree  of  care,  skill,  and  diligence  which  a 
carrier  of  passengers  must  exercise  in  transporting 
a  passenger,  such  as  that  it  must  exercise  "the  high- 
est degree  of  care,  prudence  and  foresight,"  "  "the 
greatest  possible  care  and  diligence,"  n  "the  utmost 
care  and  diligence,"7*  or  "extraordinary  care  and 
caution."80  In  the  proper  use  of  the  term,  how- 
ever, "negligence"  is  simply  the  failure  to  use  the 
amount  of  care,  skill,  and  diligence  required  by 
the  nature  of  the  undertaking  and  the  circum- 
stances of  the  case,  and  speaking  in  this  sense  of 
the  degree  of  care  required  of  the  carrier  of  pas- 
sengers who  has  intrusted  to  it  the  personal  safety 
of  the  passenger,  it  is  evident  that,  whatever  form 
of  expression  is  used,  the  skill,  care,  and  diligence 
should  be  proportioned  to  the  nature  and  risk  of 
the  undertaking,  in  view  of  the  nature  of  the  means 
of  conveyance  employed,*1  and  sometimes  involves 


custom  and  knowledge  actual  or  attributable  to  one 
or  the  other  of  the  parties,82  although  it  has  been 
held  that  the  degree  of  care  required  under  particu- 
lar circumstances  and  conditions  cannot  be  lessened 
by  the  carrier's  custom  in  regard  to  particular  acts.88 
Ordinary  care  imports  all  the  care  which  the 
peculiar  circumstances  of  the  place  or  occasion  rea- 
sonably require,  and  this  will  be  increased  or  di- 
minished as  danger  of  aceident  or  injury  is  increased 
or  diminished.84  Therefore,  while  it  might  be  proper 
in  one  sense  to  say  that  the  care  required  is  that 
which  an  ordinarily  careful  and  prudent  person 
would  exercise  in  such  business,  yet,  on  the  other 
hand,  the  nature  of  the  business  requires  the  use  of 
a  very  high  degree  of  care,  prudence,  and  foresight, 
and  it  would  be  misleading  to  say  that  ordinary  and 
reasonable  eare  was  sufficient  to  Telieve  the  carrier 
from  the  change  of  negligence,85  although  it  has 
been  held  that,  in  view  of  the  modern  tendency  to 


same.  Certain  circumstances  are 
recognized  as  differentiating-  the  re- 
sult of  its  exercise;  that  is,  there 
are  particular  situations  in  which 
commensurate  care  does  not  require 
of  certain  carrier  service  the  same 
tracks,  equipment,  and  operation  as 
is  exacted  of  main  trunk  lines  oper- 
ating exclusively  passenger  trains. 
Thus  a  passenger  on  a  freight  or 
mixed  train  'assumes  all  risks 
reasonably  and  necessarily  Incident 
to  being  carried  by  the  method  which 
he  voluntarily  chooses.  What  the 
law  does  require  is  everything  neces- 
sary to  the  security  or  passengers, 
consistent  with  the  business  or  the 
carrier  and  the  means  of  conveyance 
employed;  the  highest  degree  of  care 
consistent  with  the  practical  opera- 
tion of  such  train.' "  Campbell  v. 
Duluth,  etc.  R.  Co.,  107  Minn.  368, 
361,  120  NW  875.  82  LRANS  190.  (3) 
"The  theory  that  there  are  three 
degrees  of  negligence,  described  by 
the  terms  slight,  ordinary,  and  gross, 
has  been  Introduced  Into  the  common 
law  from  some  of  the  commentators 
on  the  Roman  law.  It  may  be 
doubted  if  these  terms  can  be  use- 
fully applied  in  practice.  Their 
meaning  is  not  fixed,  or  capable  of 
being  so.  One  degree,  thus  described, 
not  only  may  be  confounded  with 
another,  but  It  is  quite  impracticable 
exactly  to  distinguish  them.  Their 
signification  necessarily  varies  ac- 
cording to  circumstances,  to  whose 
influence  the  courts  have  been  forced 
to  yield,  until  there  are  so  many  real 
exceptions  that  the  rules  themselves 
can  scarcely  be  said  to  have  a  gen- 
eral operation.  In  Storer  v.  Gowen, 
18  Me.  174,  the  Supreme  Court  of 
Maine  say:  'How  much  care  will. 
In  a  given  case,  relieve  a  party  from 
the  Imputation  of  gross  negligence, 
or  what  omission  will  amount  to  the 
charge.  Is  necessarily  a  question  of 
fact,  depending  on  a  great  variety  of 
circumstances  which  the  law  cannot 
exactly  define.'  Mr.  Justice  Story, 
(Bailments,  (  11),  says:  'Indeed, 
what  is  common  or  ordinary  dili- 
gence Is  more  a  matter  of  fact  than 
of  law.'  If  the  law  furnishes  no 
definition  of  the  terms  gross  negli- 
gence, or  ordinary  negligence,  which 
can  be  applied  in  practice,  but  leaves 
it  to  the  Jury  to  determine,  in  each 
case,  what  the  duty  was,  and  what 
omissions  amount  to  a  breach  of  it, 
it  would  seem  that  Imperfect  and 
confessedly  unsuccessful  attempts  to 
define  that  duty,  had  better  be  aban- 
doned. Recently  the  judges  of 
several  courts  have  expressed  their 
disapprobation  of  these  attempts  to 
fix  the  degrees  of  diligence  by  legal 
definitions,-  and  have  complained  of 
the  impracticability  of  applying 
them.  Hlnton  v.  Dibbln,  2  Q.  B. 
646.  42  ECL  847,  114  Reprint  253; 
Wilson  v.  Brett.  11  M.  &  W.  113,  152 
Reprint  737;  Wyld  v.  Pickford,  8 
M.  A  W.  443,  161  Reprint  1113.  It 
must  be  confessed  that  the  difficulty 
in   defining   gross   negligence,   which 


Is  apparent  In  perusing  such  oases 
as  Tracy  v.  Wood,  24  F.  Cas.  No. 
14,130,  8  Mason  182,  and  Foster  v. 
Essex    Bank,    17    Mass.    479,    9   AmD 

168,  would  alone  be  sufficient  to 
Justify  these  complaints.  It  may  be 
added  that  some  of  the  ablest  com- 
mentators on  the  Roman  law,  and  on 
the  civil  code  of  France,  have  wholly 
repudiated  this  theory  of  three  de- 
grees of  diligence,  as  unfounded  in 
principles  of  natural  Justice,  useless 
in  practice,  and  presenting  inextri- 
cable embarrassments  and  difficul- 
ties. See  Toulller's  Droit  Civil,  6th 
vol.  p.  289,  Ac;  11th  vol.  p.  203,  &c. 
Makeldev,  Man.  Du  Droit  Romain,  191, 
&c."  The  New  World  v.  King,  16 
How.   (U.  S.)  469,  474.  14  L.  ed.  1019. 

77.     See  Infra  *   1296. 

T8.  Philadelphia,  etc.,  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468,  14  I* 
ed.  602. 

"When  carriers  undertake  to  con- 
vey persons  by  the  powerful  but 
dangerous  agency  of  steam,  public 
policy  and  safety  require  that  they 
be  held  to  the  greatest  possible  care 
and  diligence.  And  whether  the  con- 
sideration for  such  transportation  be 
pecuniary  or  otherwise,  the  personal 
safety  of  the  passengers  should  not 
be  left  to  the  sport  of  chance  or  the 
negligence  of  careless  agents.  Any 
negligence,  in  such  cases,  may  well 
deserve  the  epithet  of  'gross.' " 
Philadelphia,  etc.,  R.  Co,  v.  Derby.  14 
How.    (U.  S.)  468.  486,  14  L.  ed.  602. 

7».    See  infra  text  and  note  91. 

80.  See  infra  I  1298. 

81.  V.  S. — Carter  v.  Kansas  City 
Cable  R.   Co.,  42  Fed.  87. 

Del.— Wittlngton  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  563;  Smlthers  v. 
Wilmington  City  R.  Co.,  22  Del.  422, 
67  A  167;  MacFeat  v.  Philadelphia, 
etc,   R.  Co.,   21   Del.    62,    62   A  898. 

Fla. — Florida  R  Co.  v.  Dorsey,  69 
Fla.  260,  62  S  968. 

111'. — Mumaugh  v.  Chicago  City  R. 
Co.,  180  111.  A.  229;  Sorenson  v.  Illi- 
nois Cent.  R.  Co.,  166  111.  A.  606. 

Ind. — Jeffersonville,'  etc.,  R.  Co.  v. 
Riley,   39   Ind.   568. 

Kan. — Jones  v.  Atchison,  etc.,  R. 
Co.,  98  Kan.  133,  167  P  399. 

Me. — Knight  v.  Portland,  etc.,  R. 
Co.,  56  Me.  234,  96  AmD  449. 

Mass. — Chaffeo  v.  Consolidated  R. 
Co.,  196  Mass.  484,  82  NE  497;  Egan 
v.  Old  Colony  St.  R.  Co.,  196  Mass. 

169,  80  NE  696. 

Minn. — Campbell  v.  Duluth,  etc.,  R. 
Co.,  107  Minn.  358.  120  NW  875,  22 
LRANS  190. 

Mo. — Brady  v.  Springfield  Tract. 
Co.,  140  Mo.  A.  421,  124  SW  1070. 

N.  Y. — Carroll  v.  Staten  Island  R. 
Co.,  68  N.  Y.  126,  17  AmR  221. 

Vt. — Parker  v.  Boston,  etc,  R.  Co., 
84  Vt   829,  79  A  866. 

Man. — Isblster  v.  Dominion  Fish 
Co..  19  Man.   430. 

"The  care  to  be  exercised  by  car- 
riers of  passengers  should  have  due 
reference  to  the  nature  of  the  road 
operated,  the  extent  of  Its  passenger 
traffic,    its    capacity    and    fitness    to 


transport  passengers,  and  to  like 
considerations."  Campbell  v.  Duluth, 
etc,  R.  Co.,  107  Minn.  358,  361,  120 
NW  375,  22  LRANS  190. 

[a]  The  standard  care  .   .   .  has 

S roper  regard  to  the  circumstances; 
lat  is  to  say,  in  reference  to  every 
particular,  the  highest  degree  of  care 
which  can  be  exercised  in  that  par- 
ticular, with  a  reasonable  regard  to 
the  nature  of  the  undertaking  and 
the  requirement  of  the  business  In 
all  other  'respects,  must  be  exer- 
cised." Campbell  v.  Duluth.  etc.,  R. 
Co.,  107  Minn.  358,  360,  120  NW  375, 
22  LRANS  190. 

[b]  "Tli*  phrase,  lilgliest  degree 
of  oar*,'  which  has  come  to  be  used 
commonly  as  expressing  the  duty  of 
a  common  carrier  towards  its  pas- 
sengers, when  accurately  analyzed, 
means  only  that  degree  of  caution 
which  is  reasonable  in  view  of  the 
relation  of  the  parties  and  the  fatal 
consequences  which  may  ensue  from 
breach  of  this  duty."  Buckley  v. 
Boston  Elevated  R.  Co.,  216  Mass.  50, 
64,   102  NE  76. 

[c]  Distinction  between  degree  of 
eare  on  passenger  and  freight  trains. 
— It  has  been  held  that  the  degree  of 
care  required  of  carriers  and  their 
servants  on  passenger  trains  is 
greater  than  that  required  on  freight 
trains,  where  certain  accommodations 
have  been  provided  for  passengers. 
Reber  v.  Bond,  38  Fed.  822.  See  also 
infra  i   1304. 

S3.  Sorenson  v.  Illinois  Cent.  R. 
Co.,  156  111.  A.  606. 

83.  Brady  v.  Springfield  Tract. 
Co.,  140  Mo.  A.  421.  124  SW  1070; 
International,  etc.,  R.  Co.  v.  Cruse- 
turner,  44  Tex.  Civ.  A.  181.  98  SW 
423.  f 

[a]     Freight  train The  fact  that 

it  was  customary  for  the  employees 
of  a  carrier,  in  the  operation  of  its 
freight  trains,  to  act  as  was  done  at 
the  time  a  passenger  on  a  freight 
train  was  injured  did  not  relieve  the 
carrier  of  the  duty  of  exercising  the 
degree  of  care  imposed  on  it  by  law, 
under  the  circumstances  existing  at 
that  time.  International,  etc.,  R.  Co. 
v.  Cruseturner,  44  Tex.  Civ.  A,  181.  98 
SW   423. 

84.  Braunsteln  v..  Peoples  R.  Co., 
26  Del.  55,  78  A  609;  MacFeat  v. 
Philadelphia,  etc,  R.  Co.,  21  DeL  52, 
62  A   898. 

[a]  Management  of  anginas  and 
oars.— The  term  "ordinary  care," 
when  applied  to  the  management  of 
railroad  engines  and  cars  Tn  motion, 
imports  all  care  which  the  peculiar 
circumstances  of  the  place  or  occa- 
sion reasonably  require,  and  this  will 
be  increased  or  diminished  according 
as  ordinary  liability  to  danger  and 
accident  and  to  do  injury  to  others 
is  Increased  or  diminished  in  the 
movement  and  management  of  such 
enjrlnes  and  cars.  MacFeat  v.  Phila- 
delphia, etc.,  R.  Co..  21  Del.  52.  66, 
62  A  898. 

86.  Cal. — Frost  v.  Los  Angeles  R. 
Co.,  166  Cal.  366,  132  P  442. 
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refuse  to  recognize  degrees  of  negligence,  the  care 
required  of  the  carrier  may  be  expressed  by  the 
terms  "due  care,"  "reasonable  care,"  or  "ordinary 
care,"8*  particularly  in  regard  to  dangers  which 
are  not  usually  incident  to  the  mode  of  conveyance 
used.87  A  railroad  company  owes  to  a  passenger  a 
different  and  a  higher  degree  of  care  than  to  mere 
trespassers  or  strangers,  or  to  travelers  at  high- 
way crossings,89  or  to  one  of  its  servants.80 

[$  1296]  b.  Highest  Degree  of  Oare,  Skill,  and 


Diligence — (1)  In  General.  In  a  great  majority  of 
the  cases  it  is  stated  that  the  carrier,  particularly 
in  ease  of  a  railroad  company,  must  exercise  the 
utmost  care  and  diligence,  or  the  highest  degree  of 
care,  prudence,  and  foresight  for  the  passenger's 
safety;*1  or  by  another  form  of  expression,  the  high- 
est degree  of  care  which  would  be  used  by  a  per- 
son of  great  prudence  in  view  of  the  nature  and  the 
risks  of  the  business  under  the  same  Or  similar  cir- 


Ky. — Brown  v.  Louisville  R.  Co., 
63   SW  1041.  21  KyL  996. 

Mo. — Groshong  v.  St.  Louis  United 
Rys.  Co.,  142  Mo.  A.  718.  121  SW 
1084. 

Pa. — Smedley  v.  Hestonvllle,  etc.. 
Pass.    R.   Co.,   184  Pa.   620,  39  A  644. 

Tex. — International,  etc.,  R.  Co. 
v.  Mulllken,  10  Tex.  Civ.  A.  663.  32 
S"W   162 

[a]  in  California,  under  Civ. 
Code  i  2100,  requiring  from  a  car- 
rier or  passengers  the  exercise  of 
the  utmost  care  and  diligence,  the 
standard  of  care  required  from  the 
conductor  and  the  motorman  Is  not 
that  of  a  reasonably  prudent  man. 
Frost  v.  Los  Angeles  R.  Co.,  165  Cal. 
366.   182  P  442. 

[b]  Instruction.  ■  'An  Instruction 
requiring  of  the  carrier's  servants 
the  use  of  only  ordinary  care  to  pre- 
vent injury  to  a  passenger  calls  for 
a  standard  of  care  below  the  legal 
requirement  Brown  v.  Louisville  R. 
Co..  53  SW  1041,  21  KyL,  995;  Gro- 
shong  v.  United  R.  Co..  142  Mo.  A. 
218,  121  SW  1084. 

80.  Me. — Pomroy  v.  Bangor,  etc., 
R.  Co.,  102  Me.  497,  67  A  661;  Ray- 
mond v.  Portland  R.  Co..  100  Me. 
629,  633,  62  A  602,  3  LRANS  94  and 
note. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co..  214  Mass.  234,  101  NE  368,  44 
LRANS  1125,  AnnCasl914B  865. 

Mich. — McCormlck  v.  Detroit,  etc., 
R.  Co.,  141  Mich.  17,  104  NW  390. 

Minn. — Reem  v.  St.  Paul  City  R. 
Co..  77  Minn.  60S.  80  NW  638,  778. 

N.  T. — Nolton  v.  Western  R.  Corp., 
16  N.  T.  444.  69  AmD  623. 

[a]  "Ordinary  care,  under  the  dr- 
onmstanoM,  U  the  legal  standard  (1) 
In  all  cases.  The  significance  of  the 
term  'ordinary  care'  varies  with  the 
attendant  and  surrounding  circum- 
stances.   This  care  Is  to  be  exercised 

■by  the  carrier  of  passengers  at  all 
times  when,  and  at  all  places  where 
the  parties  are  in  relation  of  pas- 
senger and  carrier,  whether  during 
transit,  at  the  station,  upon  plat- 
forms or  In  waiting  rooms,  and  It  ap- 
plies to  all  matters  which  pertain  to 
the  business  of  the  carrier  of  pas- 
sengers." Pomroy  v.  Bangor,  etc.,  R 
Co.,  102  Me.  497.  499.  67  A  661.  (2) 
"The  standard  of  care  required  as  be- 
tween passenger  and  carrier,  while 
spoken  of  as  the  highest  degree  of 
care,  Is  reasonable  or  due  care  un- 
der the  circumstances."  Thayer  v. 
Old  Colony  St.  R.  Co..  214  Mass.  234, 
236.  101  NE  368,  44  LRANS  1125,  Ann 
COS1914B   865. 

[b]  Degrees  of  negligence. — If  the 
degrees  of  negligence  which  have 
sometimes  been  recognized  In  defin- 
ing the  liability  of  a  bailee  were  ap- 
plied to  carriers  of  passengers,  then 
no  doubt  It  would  be  proper  to  say 
that  a  carrier  of  passengers  for  hire 
would  be  liable  for  ordinary  negli- 
gence only,  and  some  courts  have 
used  language  to  that  effect,  refer- 
ring to  negligence  as  the  failure  to 
use  ordinary  and  reasonable  care. 
Reem  v.  St.  Paul  City  R.  Co..  77 
Minn.  503,80  NW  638,  778;  Nolton  v. 
Western  R.  Corp.,  15  N.  T.  444,  69 
AmD  623;  Bufflt  v.  Troy,  etc.,  R.  Co., 
36  Barb.  (N.  Y.)  420.  See  also  Bail- 
ments JS   57,  58. 


87, 

bury, 


icago,  etc.,   R.  Co.  v.   Pllls- 
123   111.   9,   14   NE   22.   6  AmSR 


483;  Chicago,  etc.,  R  Co.  v.  Murphy, 
99  111.  A.  126  [aft  198  111.  462,  64  NE 
1011]. 


Dangers  not  usually  incident 
to    mod*   ox    travel. — The    safety   of 


[a] 


passengers  requires  the  strict  and 
rigid  observance  on  the  part  of  car- 
riers by  rail  or  otherwise  of  all 
means  which  are  likely  to  prevent 
danger  to  passengers,  "but  as  to  dan- 
gers and  perils  not  incident  to  ordi- 
nary perils  by  any  mode  of  travel, 
the  rule  of  liability  Imposed  upon  the 
carrier  of  passengers  by  law  is  less 
stringent."  It  must  not,  however, 
omit  any  care  to  discover  and  pre- 
vent danger  to  a  passenger,  where 
foresight  on  Its  part  is  reasonable 
and  practicable.  Chicago,  etc.,  R.  Co. 
v.  Plllsbury,  123  111.  9.  14  NE  22.  E 
AmSR  483. 

88.  Delaware,  etc.,  R.  Co.  v.  Price. 
221  Fed.  848.  137  CCA  406  [certiorari 
den  238  U.  3.  636,  35  SCt  939,  59  L. 
ed.  1500];  Jeffersonvllle,  etc.,  R.  Co. 
v.  Riley,  39  Ind.  568;  Baltimore,  etc., 
R.  Co.  v.  State,  29  Md.  252,  96  AmD 
528. 

"The  duty  owing  by  a  railroad 
company  to  a  passenger,  actually  or 
constructively  In  its  care,  is  of  such 
a  character  that  the  rules  of  law 
regulating  the  conduct  of  a  traveler 
upon  the  highway  when  about  to 
cross  and  the  trespasser  who  vent- 
ures upon  the  tracks  of  a  railroad 
company  are  not  a  proper  criterion 
by  which  to  determine  whether  or 
not  a  passenger  who  sustains  injury 
in  going  upon  the  tracks  of  the  rail- 
road was  guilty  of  contributory,  neg- 
ligence. A  railroad  company  owes 
to  one  standing  towards  it  In  the  re- 
lation of  a  passenger  a  different  and 
higher  degree  of  care  from  that 
which  is  due  to  mere  trespassers  or 
strangers,  and  it  is  conversely 
equally  true  that  the  passenger,  un- 
der given  conditions,  has  a  right  to 
rely  upon  the  exercise  by  the  road 
of  care;  and  the  question  of  whether 
or  not  he  is  negligent,  under  all  cir- 
cumstances, must  be  determined  on 
due  consideration  of  the  obligations  of 
both  the  company  and  the  pas- 
senger." Warner  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  339,  346,  18  SCt  68, 
42  L  ed.  491  [quot  Delaware,  etc,  R 
Co.  v.  Price,  221  Fed.  848.  855.  137 
CCA  406  (certiorari  den  238  U.  S. 
686.  35  SCt  939,   69  L.  ed.   1500)]. 

89.  Washington,  etc.,  R.  Co.  v. 
Vaughan.   Ill  Va.  786,  69  SE  1035. 

90.  Sllva  v.  Boston,  etc.,  R.  Co.. 
204  Mass.   63,  90  NE  547. 

91.  U.  S. — Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  26  L.  ed.  141; 
Irvine  v.  Delaware,  etc.,  R.  Co.,  184 
Fed.  66i  106  CCA  600;  Columbia, 
etc..  R.  Co.  v.  Means,  136  Fed.  82,  68 
CCA  661;  Trumbull  v.  Erickson,  97 
Fed.  891,  38  CCA  636;  Hazard  v.  Chi- 
cago, etc.,  R.  Co.,  11  F.  Cas.  No. 
6,275,  1  Bibs.  503;  The  Oriflamme,  18 
F.  Cas.  No.  10,572,  3  Sawy.  397. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  70  S  7;  Seaboard  Air  Line  R. 
Co.  v.  Mobley,  69  S  614;  Alabama 
Great  Southern  R.  Co.  v.  Robinson, 
183  Ala.  265.  62  S  813;  Louisville, 
etc.,  R.  Co.  v.  Dilburn,  178  Ala.  600, 
59  S  438;  Culberson  v.  Empire  Coal 
Co.,  156  Ala.  416,  47  S  237;  Birming- 
ham R.,  etc.,  Co,  v.  Sawyer.  166  Ala. 
199.  47  S  67,  19  LRANS  717;  Louis- 
ville, etc.,  R.  Co.  v.  Mulder,  149  Ala. 
676,  42  S  742;  Southern  R.  Co.  v. 
Crowder.  130  Ala.  256,  30  S  592. 

Ark. — Arkansas  Cent.  R.  Co.  v.  Jan- 
son,  90  Ark.  494,  119  SW  648;  St 
Louis,  etc.,  R.  Co.  v.  Oreen,  85  Ark. 
117.    107    SW    168,    14    LRANS    1148; 


Eureka   Springs   R   Co.   v.   Timmons, 

61  Ark.  459,  11  SW  690;  George  v. 
St  Louis,  etc,  R.  Co.,  34  Ark.  613. 

Cal. — Valente  v.  Sierra  R.  Co.,  158 
Cal.  412,  111  P  15;  Bonneau  v.  North 
Shore  R.  Co.,  162  CaL  406.  93  P  106. 
126  AmSR  68;  Kline  v.  Santa  Bar- 
bara Cons.  R.  Co..  150  Cal.  741,  90  P 
126;  Osgood  v.  Los  Angeles  Tract 
Co.,  137  Cal.  280,  70  P  189.  92  AmSR 
171  (under  Civ.  Code  J  2100);  Nagle 
v.  California  South.  R.  Co.,  88  Cal. 
86,  26  P  1106;  Wheaton  v.  North 
Beach,  etc,  R.  Co.,  36  CaL  690;  May 
v.  Hanson,  5  Cal.  860,  63  AmD  US; 
Ball  v.  American  Transfer  Co.,  21 
Cal.  A.  437,  132  P  82;  Nllson  v.  Oak- 
land Tract  Co.,  10  Cal.  A.  108.  101  P 
413;   Maxwell  v.  Fresno  City   R.  Co.. 

4  Cal.  A.  746,  89  P  *67;  Griffin  v.  Pa- 
cific Electric  R.  Co.,  1  CaL  A.  678.  82 
P  1084. 

Colo. — Atchison,  etc,  R.  Co.  v. 
Shean,  18  Colo.  368,  83  P  108.  20 
LRA  729;  Denver,  etc,  R.  Co.  v. 
Hodgson.  18  Colo.  117.  31  P  954; 
Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo. 
442. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  835,  65  S  254.  AnnC&s 
1916C  1299;  Pelot  v.  Atlantic  Coast 
Line  R.  Co.,  60  Fla.  159,  53  S  987: 
Florida  R  Co.  v.  Dorsey,  69  Fla.  260, 

62  S  963i 

111. — Chicago,  etc,  R.  Co.  v.  George, 
19  111.  610,  71  AmD  239;  Chicago  City 
R  Co.  v.  Shreve,  128  111.  A.  462  [aff 
226  111.  530.  80  NE  1049];  Merchant 
v.  South  Chicago  City  R.  Co.,  104  III. 
A.  122;  West  Chicago  St  R.  Co.  v. 
Nash,  64  111.  A.  548  [aff  166  111.  521. 
46  NE  1082];  West  Chicago  St  R. 
Co.  v.  Lyon.  67  III.  A.  636  [aff  157 
111.  693.  42  NE  55];  Atchison,  etc.  R 
Co.  v.  Elder.  60  111.  A.  276  [aff  149 
111.   173.   36  NE  566]. 

Ind. — Lake  Erie,  etc,  R.  Co.  v. 
Huffman,  177  Ind.  126.  97  NE  414, 
AnnCasl914C  1272;  Cleveland,  etc.,  R. 
Co.  v.  Henry,  170  Ind.  94.  88  NE  719 
[rev  (A.)  80  NE  636];  Prothero  v. 
Citizens'  St  R.  Co.,  134  Ind.  431.  33 
NE  765;  Louisville,  etc,  R.  Co.  v. 
Snyder,  117  Ind.  435.  20  NE  284,  10 
AmSR  60,  3  LRA  434;  Anderson  v. 
Scholey.  114  Ind.  663,  17  NE  125; 
Louisville,  etc.  R.  Co.  v.  Pedlgo,  108 
Ind.  481,  8  NE  627;  Gillenwater  v. 
Madison,  etc.  R.  Co.,  I  Ind.  339.  61 
AmD  101;  Southern  R.  Co.  v.  Ero- 
merson,  62  Ind.  A.  403,  98  NE  895: 
Terre  Haute  Tract,  etc.,  Co.  v. 
Payne,  45  Ind.  A.  132,  89  NE  411: 
Knauss  v.  Lake  Erie,  etc.,  R.  Co..  29 
Ind.  A.  216,  64  NE  95;  Hammond, 
etc..  R.  Co.  v.  Spyzchalskl,  17  Ind. 
A.  7,  46  NE  47;  Evansvllle,  etc.,  R 
Co.  v.  Athon,  6  Ind.  A.  295,  33  NE 
469.  51  AmSR  803. 

Iowa. — Weber  v.  Chicago,  etc.,  R- 
Co.,  151  NW  852;  Fitch  v.  Mason 
City,  etc.,  Tract  Co.,  124  Iowa  665. 
100  NW  618;  Moore  v.  Des  Moines, 
etc,  R.  Co..  69  Iowa  491,  30  NW  61; 
Kellow  v.  Central  Iowa  R  Co.,  68 
Iowa  470,  23  NW  740,  27  NW  466. 

Kan. — Union  Pac  R.  Co.  v.  Hand, 
7  Kan.  380. 

Ky. — Louisville,  etc,  R  Co.  »• 
Mitchell.  162  Ky.  253.  172  SW  5:7; 
Chesapeake,  etc.,  R.  Co.  v.  Burke,  147 
Ky.  694,  146  SW  870.  AnnCasl913D 
208;  Louisville,  etc.,  R  Co,  v.  Ritter, 
85  Ky.  368.  8  SW  591,  9  KyL  2!; 
Illinois  Cent.  R,  Co.  v.  Sandusky,  14 
KyL  767. 

La. — Lancon  v.  Morgan's  Louis- 
iana, etc.,  R..  etc,  Co.,  127  La.  1.  *» 

5  366. 
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cumstances."  Again  the  rule  has  been  stated  that 
the  carrier  is  required  to  do  all  that  human  sagacity 
and  foresight  can  do  under  the  circumstances,  in 


view  of  the  character  and  mode  of  conveyance 
adopted,  to  prevent  injury  to  passengers,  the  carrier 
being  held  liable  for  the  slightest  negligence  with 


Me. — Maxfleld  v.  Maine  Cent  R 
Co.,  100  Me.  79,  «0  A  710;  Knight  v. 
Portland,  etc.,  R.  Co..  56  Me.  234,  98 
AmD  449. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Allen.  102  Md.  110,  62  A  246;  West- 
ern Maryland  R.  Co.  v.  Shivers,  101 
Md.  391.  61  A  618;  Baltimore,  etc..  R. 
Co.  v.  Swann.   81   Md.   400,  32  A  17S, 

31  LRA  313;  Philadelphia,  etc.,  R 
Co.  v.  Anderson.  72  Md.  619,  20  A  2, 
20  AmSR  483,  8  LRA  673  and  note; 
Baltimore,  etc,  Turnp.  Road  v.  Leon- 
hardt.  66  Md.  70,  6  A  346,  69  AmR 
156;  Baltimore,  etc.,  R.  Co.  v.  State, 
SO  Sid.  449;  Baltimore,  etc.,  R.  Co.  v. 
State.  29  Md.  252,  96  AmD  528;  Balti- 
more, etc.,  R.  Co.  v.  Brelnlg,  25  Md. 
378.  90  AmD  4». 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co..  214  Mass.  234,  101  NE  368,  44 
LRANS  1125,  AnnCasl914B  865; 
Donahoe  v.  Boston  El.  R.  Co.,  214 
Mass.  70,  100  NE  1033;  Steverman  v. 
Boston  El.  R.  Co.,  206  Mass.  508,  91 
NE  919;  Tompkins  v.  Boston  El.  R. 
Co..  201  Mass.  114,  87  NE  488,  131 
AmSR  392.20  LRANS  1063;  Beattie 
v.  Boston  El.  R.  Co..  201  Mass.  3,  86 
NE  920;  White  v.  Fitchburg  R.  Co., 
136  Mass.  321. 

Mich. — Marshall  v.  Wabash  R.  Co., 
184  Mich.  593.  151  NW  696;  Toumans 
t.  Padden,  1  Mich.  N.  P.  127. 

Minn. — Farrell  v.  Great  Northern 
R.  .Co.,  100  Minn.  361,  111  NW  388. 
9  LRANS  1113;  Olson  v.  Chicago, 
etc.,  R.  Co.,  94  Minn.  241,  102  NW 
449. 

Miss. — White  v.  Illinois  Cent.  R. 
Co.,  97  Miss.  91,  52  S  449,  65  S 
693. 

Mo. — Becker  v.  Lincoln  Real  Est., 
etc.,  Co.,  174  Mo.  246,  73  SW  581; 
O'Rourke  v.  Lindell  R.  Co.,  142  Mo. 
342.  44  SW  254;  Smith  v.  Chicago, 
etc.,  R  Co.,  108  Mo.  243,  18  SW 
971;  O'Connell  v.  St.  Louis  Cable, 
etc.,  R.  Co.,  106  Mo.  482,  17  SW 
494;  Furnish  v.  Missouri  Pac  R.  Co., 
102  Mo.  438,  18  SW  1044,  22  AmSR 
781;  Qllson  <v.  Jackson  County  Horse 
R.  Co.,  76  Mo.  282;  Patterson  v. 
Springfield  Tract  Co.,  178  Mo.  A. 
250,  162  SW  955;  Cooke  v.  Spring- 
field Tract  Co.,  144  Mo.  A.  451,  129 
SW  265;  Martin  v.  '  Missouri  Pac. 
R  CO;,  137  Mo.  A.  694.  119  SW 
444;  Wills  v.  Atchison,  etc.,  R.  Co., 
133  Mo.  A  626,  113  SW  713;  Ham- 
ilton v.  Metropolitan  St.  R.  Co.,  114 
Mo.  A.  504,  89  SW  893;  Holland  v. 
St.  Louis,  etc.,  R.  Co.,  105  Mo,  A. 
117.  79  SW  508;  Fillingham  v.  St. 
Louis  Transit  Co.,  102  Mo.  A  673, 
77  SW  314;  Tillman  v.  St  Louis 
Transit  Co.,  102  Mo.  A.  563,  77  SW 
820;  Muth  v.  St.  Louis,  etc..  R. 
Co.,  87  Mo.  A.  422.  But  see  Free- 
man v.  Metropolitan  St.  R.  Co.,  95 
Mo.  A.  94,  68  SW  1067  (holding  that 
an  Instruction  requiring  of  a  carrier 
"the  exercise  of  the  utmost  human 
skill,  diligence  and  foresight"  was  er- 
roneous). 

Mont — Kennon  v.  Gilmer,  5  Mont. 
257,  5  P  847.  61  AmR  45;  Ryan  v. 
Gilmer,  2  Mont.  517,  4  KyL  151. 
25  AmR  744. 

Nebr. — Qulmby  v.  Bee  Bldg.  Co., 
87  Nebr.  198,  127  NW  118.  138 
AmSR  477. 

N.  H. — Taylor  v.  Grand  Trunk  R 
Co.,  48  N.  H.  304,  2  AmR  229. 

N.  •  J. — Rivers  v.  Pennsylvania  R. 
Co..  83  N.  J.  L.  513,  83  A  883  [rev 
80  N.  J.  L.  217.  76  A  465];  Kiwoczka 
v.  Public  Service  R  Co.,  82  N.  J. 
L.  J.  144;  Sparks  v.  Citizens  Coach 
Co..  6  N.  J.  L.  J.  365. 

N.  T. — Barrett  v.  Third  Ave.  R 
Co.,  45  N.  T.  628  Caff  31  N.  Y.  Super. 
668v  8  AbbPrNS  205];  Maverick  v. 
Eighth  Ave.  R  Co..  36  N.  Y.  378; 
Koehne    v.    New   York,    etc.,    R.    Co., 

32  App.  Dlv.  419,  52  NYS  1088  [aft 
165  N.  Y.  603,  68  NE  1089]; 
Ganlard  v.  Rochester  City,  etc,  R. 
Co.,  60  Hun  22  [aff  121  N.  Y.  661 
mem,  24  NE  1092  mem];  Caldwell  v. 
Murphy,   8   N.   Y.   Super.   288   [aff   11 


N.  Y.  416];  Dlabola  v.  Manhattan  R. 
Co.,  15  Daly  470  [aff  134  N.  Y.  585 
mem,  31  NE  628  mem]:  Landers  v. 
Staten  Island  R.  Co.,  13  AbbPrNS 
338;  Gonzales  v.  New  York,  etc.,  R 
Co.,  39  HowPr  407;  Oliver  v.  New 
York,  etc,  R  Co.,  1  Edm.  Sel.  Cas. 
589. 

Oh. — Interurban  R.,  etc.,  Co.  v. 
Hancock,  75  Oh.  St  88,  78  NE  964, 
116  AmSR  710,  6  LRANS  997,  8 
AnnCas  1036, 

Okl.— Midland  Valley  R.  Co.  v.  Hll- 
Uard,  148  P  1001;  Missouri,  etc.,  R. 
Co.  v.  Vandlvere,  42  Okl.  427,  141  P 
799;  Atchison,  etc.,  R  Co.  v.  Cal- 
houn, 18  Okl.  75,  89  P  207,  11  AnnCas 
681:  Chicago,  etc.,  R  Co.  v.  Stlbbs, 
17  Okl.  97,  87  P  293. 

Pa. — Laing  v.  Colder,  8  Pa.  479, 
49  AmD  533;  Conroy  v.  Pennsylvania 
R.  Co.,   1   Plttab.   440. 

S.  C. — Bunch  v.  Charleston,  etc.,  R. 
Co.,  91  S.  C.  139,  74  SE  363;  Mills 
v.  Atlantic  Coast  Line  R  Co.,  85 
S.  C.  463,  67  SE  565. 

Tenn. — Southern  R  Co.  v.  Brooks, 
125  Tenn.  260,  143  SW  62;  Illinois 
Cent.  R.  Co.  v.  Kuhn,  107  Tenn.  106, 
64  SW  202;  East  Tennessee,  etc.,  R 
Co.  v.  Mitchell,  11  Helsk.  400;  Nash- 
ville, etc,  R  Co.  v.  Messino,  1  Sneed 
220. 

Tex. — International,  etc,R.  Co.  v. 
Welch.  86  Tex.  204,  24  SW  390,  40 
AmSR  829;  Levy  v.  Campbell,  19  SW 
438;  International,  etc.,  R.  Co.  v.  Hal- 
loren,  53  Tex.  46,  37  AmR  744; 
International,  etc..  R  Co.  v.  Williams, 
(Civ.  A.)  183  SW  1185;  Galveston, 
etc.,  R.  Co.  v.  Bibb,  (Civ.  A.)  172 
SW  178;  St.  Louis  Southwestern  R 
Co.  v.  Woodall,  (Civ.  A.)  159  SW  1012; 
Texas  Cent,  R.  Co.  v.  Cameron, 
(Civ.  A.)  149  SW  709;  Kirkland  v. 
Texas,  etc,  R.  Co..(Civ.  A.)  140  SW 
606;  Dallas  Cons.  Electric  St.  R.  Co. 
v.  Gilmore,  (Civ.  A.)  138  SW  1134; 
Texas  Midland  R  Co.  v.  Griggs,  (Civ. 
A)  106  SW  411;  International,  etc, 
R  Co.  v.  Shuford,  36  Tex.  Civ.  A. 
261.  81  SW  1189;  Knauff  v.  San 
Antonio  Tract  Co.,  (Civ.  A.)  70  SW 
1011;  Houston,  etc.,  R.  Co.  v.  George, 
(Civ.  A.)  60  SW  213;  Ft  Worth, 
etc.,  R  Co.  v.  Rogers,  24  Tex.  Civ. 
A.  382,  60  SW  61;  San  Antonio  St 
R   Co.    v.   Muth.    7   Tex.   Civ.  A.   443. 

27  SW  762;  Campbell  v.  Cornelius, 
(Civ.  A.)  23  SW  117.  But  see 
Williams  v.  International,  etc.,  R  Co., 

28  Tex.  Civ.  A.  603,  67  SW  1086 
(where  the  correctness  of  the  ex- 
pression requiring  "the  highest  de- 
gree of  care"  was  questioned);  Mc- 
carty v.  Houston,  etc.,  R.  Co.,  21 
Tex.  Oiv.  A.  568,  576,  64  SW  421 
(where  It  was  declared  to  be  error 
to  instruct  a  jury  that  a  carrier  is 
required  to  exercise  the  "utmost 
degree  of  care"). 

Utah. — Chrlstensen  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  137,  99  P  676. 
20   LRANS   255.  18  AnnCas  1159. 

Vt— Wiley  v.  Rutland  R  Co.,  86 
Vt  604,  8.6  A  808. 

Va. — Virginia  R,  etc.,  Co.  v. 
McDemmlck,  117  Va,  862,  86  SB  744; 
Washington,  etc,  R.  Co.  v.  Trlmyer, 
110  Va.  866,  67  SE  631;  Norfolk,  etc.. 
Terminal  Co.  v.  Morris,  101  Va.  422, 
44  SE  719:  Norwalk,  etc.,  R.  Co.  v. 
Tanner,  100  Va.  379,  41  SE  721: 
Richmond  City  R.  Co.  v.  Scott  86 
Va.  902,  11  SE  404. 

Wash. — Kelly  v.  Navy  Route,  77 
Wash.  148,  137  P  444;  Southard  v. 
Seattle  Electric  Co..  71  Wash.  434, 
128  P  1063;  Williams  v.  Spokane 
Falls,  etc,  R  Co.,  89  Wash.  77,  80 
P  1100.   42  Wash.  597,  84  P  1129. 

W.  Va. — Brogan  v.  Union  Tract. 
Co.,  86  SE  763;  Mannon  v.  Camden 
Interstate  R.  Co.,  56  W.  Va,  664,  49 
SE  450;  Fisher  v.  West  Virginia,  etc., 
R.  Co.,  39  W.  Va.  866,  19  SE  678, 
23  LRA  768. 

Eng. — Jackson  v.  Tollett,  2  Stark. 
87.   3   ECL  807. 

"Every  person  who  contracts  for 
the  conveyance  of  others,  is  bound  to 


use  the  utmost  care  and  skill,  and  If, 
through  any  erroneous  judgment  on 
his  part  »ny  mischief  Is  occasioned, 
he  must  answer  for  the  conse- 
quences." Jackson  v.  Tollett,  2  Stark. 
87,  38,  3  ECL  307. 

[a]  This  "rule  of  law  has  its 
foundation  desp  in  publlo  polioy.  It 
is  approved  by  experience,  and  sanc- 
tioned by  the  plainest  principles  of 
reason  and  Justice.  It  Is  of  great 
importance  that  courts  of  justice 
should  not  relax  it."  Indianapolis, 
etc,  R  Co.  v.  Horst  93  U.  S.  291, 
296    23  L.  ed.  898. 

[b]  m  the  absence  of  a  special 
oontract,  carriers  are  required  to 
carry  passengers  as  safely  as  human 
foresight  and  reasonable  care  will 
permit.    Ryan  v.  Gilmer.  2  Mont.  617, 

25  AmR  744. 

[c]  Utmost  oare  short  of  warranty 
of  safety.— Railroad  companies  in 
the  carrying  of  passengers  are  re- 
quired to  exercise  the  utmost  care 
snort  of  a  warranty  of  the  safety  of 
the  passengers;  and  this  rule  is  not 
only  applied  to  the  vehicles  and 
machinery  employed  in  the  trans- 
portation, and  the  employees  In 
charge  of  them,  but  also  to  tne  road- 
bed over  which  the  transportation  is 
to  be  made.  Illinois  Cent.  R.  Co.  v. 
Sandusky.  14  KyL  767. 

[d]  Criticism  of  these  expressions. 
—It  has  been  said  that  expressions 
which  require  carriers  to  exert  the 
"utmost  care  and  prudence"  In  carry- 
ing passengers  are  misleading  if  not 
erroneous.  Wanzer  v.  Chippewa  Val- 
leyElectrlc  R  Co.,  108  Wis.  319,  84 
NW  423. 

[e]  A  chauffeur  of  a  sight-seeing 
automobile  which  carries  passengers 
owes  them  the  highest  degree  of  care. 
McFadden  v.  Metropolitan  St.  R  Co., 
161  Mo.  A.  652,  143  SW  884. 

[f]  tOlght  negligence. — A  failure 
to  exercise  the  highest  degree  of  care 
constitutes,  not  "gross  negligence," 
but  slight  negligence  only.  Dolphin 
v.  Worcester  Cons.  St  R.  Co.,  189 
Mass.  270.  75  NE  635;  Sparks  v. 
Citizens  Coach  Co.,  6  N.  J.  L.  J. 
365. 

M.  U.  6. — Thompson  v.  Green,  174 
Fed.  404,  98  CCA  621;  Mackoy  v.  Mis- 
souri Pac.  R  Co.,  18  Fed.  236,  5  Mc- 
Crary  538. 

Ala. — Montgomery,  etc.,  R  Co.  v. 
Mallette,  92  Ala.  209,  9  S  363. 

Cal. — Bosqui  v.  Sutro  R.  Co..  181 
Cal.  390,  63  P  682;  Wheaton  v.  North 
Beach,  etc.,  R.  Co.,  36  Cal.  690. 

Colo.— Colorado,  etc.,  R  Co.  v.  Mc- 
George,  46  Colo.  15,  102  P  747,  133 
AmSR  43,  17  AnnCas  880. 

Conn. — Anthony  v.  Connecticut  Co., 
88  Conn.  700,  92  A  672;  Ferguson  v. 
Connecticut  Co.,  «7  Conn.  652,  89  A 
267;  Kebbe  v.  Connecticut  Co.,  86 
Conn.  641,  84  A  329,  AnnCasl913C 
167;  Fuller  v.  Naugatuck  R.  Co.,  21 
Conn.  667;  Derwort  v.  Loomer,  21 
Conn.  246;  Hall  v.  Connecticut  River 
Steamboat  Co.,    13   Conn.    819. 

Del. — Braunstein  v.  Peoples  R.  Co., 

26  Del.  55,  78  A  609;  MacFeat  v. 
Philadelphia,  etc.,  R.  Co.,  21  Del.  52. 
62  A  898 

Ind. — Thayer  v.  St.  Louis,  etc.,  R. 
Co.,  22  Ind.  26,  85  AmD  409. 

Ky. — Illinois  Cent.  R.  Co.  v.  Dallas, 
150  Ky.  442,  160  SW  636;  Louisville, 
etc;,  R.  Co.  v.  Kemp,  149  Ky.  344, 
149  SW  835;  Brown  v.  Louisville  R. 
Co.,  63  SW  1041,  21  KyL  995;  Louis- 
ville Southern  R.  Co.  v.  Minogue,  90 
Ky.  369,  14  SW  367,  12  KyL  378,  29 
AmSR  378;  Louisville  City  R.  Co.  v. 
Weams,  80  Ky.  420;  Kentucky  Cent. 
R  Co.  v.  McMurtry,  3  KyL  625. 

Mich. — Rathbone  v.  Detroit  United 
R.  Co.,  187  Mich.  586,  154  NW  143. 

Mo. — Wentz  v.  Chicago,  etc.,  R.  Co., 
259  Mo.  460.  168  SW  1166,  AnnCas 
1916B  317;  Magrane  v.  St.  Louis,  etc., 
R.  Co.,  183  Mo.  119,  81  SW  1168; 
O'Connell  v.  St.  Louis  Cable,  etc.,  R 
Co.,  106  Mo.  482,  17  SW  494;  Dough- 
erty v.  Missouri  R.  Co.,  81  Mo.  325; 
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reference  to  the  exercise  of  such  care,9*  although  the 
precautions  to  be  taken  are  to  be  measured  by  those 
in  general  use.*4 

[$  1297]  (2)  Highest  Practical  Care.  In  view  of 
the  limitations  which  will  be  stated  hereafter,*5  the 
rule  is  probably  more  accurately  stated  as  the  high- 
est degree  of  care,  prudence,  and  foresight  that  a 
prudent  man  engaged  in  the  business,  as  usually 


conducted,  would  employ,  that  is,  such  care  as  is  res, 
sonably  practicable;  or  in  other  words,  such  care,  pru- 
dence, and  foresight  as  can  reasonably  be  exercised 
consistent  with  the  practical  operation  of  the  road 
or  mode  of  conveyance  used,  and  the  exercise  of  its 
business  as  a  carrier,  taking  into  consideration  the 
circumstances  and  conditions  existing  at  the  time 
and  place  in  question;**  and  in  some   cases  this 


Oilson  v.  Jackson  County  Horse  R. 
Co.,  76  Mo.  282:  Allison  v.  St.  Louis, 
etc.,  R.  Co.,  157  Mo.  A.  72,  137  SW 
896;  Rice  v.  Chicago,  etc.,  R.  Co.,  153 
Mo.  A.  35,  131  SW  374;  Austin  v.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  397, 
130  SW  886;  Moorman  v.  Atchison, 
etc..  R.  Co..  105  Mo.  A.  711,  78  SW 
1089;  Posch  v.  Southern  Electric  R. 
Co.,  76  Mo.  A  601. 

Mont. — Kennon  v.  Gilmer,  5  Mont. 
257,  5  P  847.  51  AmR  45. 

N.  H. — Taylor  v.  Grand  Trunk  R, 
Co.,  48  N.  H.  304,  2  AmR  229. 

N.  J. — Hansen  v.  North  Jersey  St. 
R.  Co.,  64  N.  J.  L.  686,  46  A  718;  Scott 
v.  Bergen  County  Tract.  Co.,  63  N. 
J.  L.  407,  43  A  1060  [aft"  64  N.  J.  L. 
362,  48  A  1118];  Delaware,  etc.,  B. 
Co.  V.  Dalley,  37  N.  J.  L.  626. 

N.  Y. — Maverick  v.  Eighth  Ave.  R. 
Co.,  36  N.  Y.  378,  2  Transcr.  A.  126: 
Bowen  v.  New  York  Cent.  R.  Co.,  18 
N.  Y.  408,  72  AmD  529;  Putnam  V. 
Broadway,  etc.,  R.  Co.,  36  N.  Y. 
Super.  195  [rev  on  other  grounds  56 
N.  Y.  108,  14  AmR  190];  Miller  v. 
Ocean  SS.  Co..  6  NYSt  664;  Brock- 
way  v.  Lascala,  1  Edm.  Sel.  Cas.  136. 

R.  I. — Boss  v.  Providence,  etc.,  R. 
Co.,  15  R.  I.  149,  1  A  9. 

Tex. — Levy  v.  Campbell.  19  SW 
438;  International,  etc.,  R.  Co.  v.  Wil- 
liams, (Civ.  A.)  183  SW  1185:  Mis- 
souri, etc.,  R.  Co.  v.  Kemp,  (Civ.  A.) 
173  SW  532;  Bryning  v.  Missouri, 
etc.,  R.  Co..  (Civ.  A.)  167  SW  826; 
Houston,  etc.,  R.  Co.  v.  Keeling,  (Civ. 
A.)  142  SW  108;  Texas,  etc.,  R.  Co. 
v.  Maughon,  (Civ.  A.)  139  SW  611; 
Adams  v.  St.  Louis  Southwestern  R. 
Co.,  (Civ.  A.)  137  SW  437;  Pecos, 
etc.,  R.  Co.  v.  Trower,  61  Tex.  Civ.  A. 
53,  130  SW  588;  Missouri,  etc.,  R. 
Co.  v.  Harrison,  66  Tex.  Civ.  A.  17, 
120  SW  254;  Northern  Texas  Tract. 
Co.  v.  Danforth,  53  Tex.  Civ.  A  419, 
116  SW  147;  Missouri,  etc.,  R.  Co.  v. 
Schroeder,  44  Tex.  Civ.  A  47,  100  SW 
808;  San  Antonio  Tract.  Co.  v.  Parks, 
(Civ.  A.)  93  SW  130  [rev  on  other 
(rounds  100  Tex.  222,  94  SW  321,  98 
SW  1100];  St.  Louis  Southwestern 
R.  Co.  v.  Parks,  40  Tex.  Civ.  A.  480, 
90  SW  343;  Green  v.  Houston  Elec- 
tric Co.,  40  Tex.  Civ.  A  260,  89  SW 
442;  Contreras  v.  San  Antonio  Tract. 
Co.,  (Civ.  A.J  83  SW  870:  Tyler  v. 
Texas,  etc.,  R.  Co,  (Civ.  A.)  79  SW' 
1075;  Houston  Electric  Co.  v.  Nelson, 
34  Tex.  Civ.  A  72,  77  SW  978:  Cen- 
tral Texas,  etc,  R.  Co.  v.  Smith, 
(Civ.  A)  73  SW  537;  St.  Louis,  etc., 
R.  Co.  v.  Campbell,  30  Tex.  Civ.  A 
35,  69  SW  461;  St.  Louis  Southwest- 
ern R.  Co.  v.  McCullough,  18  Tex. 
Civ.  A.  634,  45  SW  824;  Garry  v. 
Gulf,  etc..  R.  Cb.,  17  Tex.  Civ.  A.  129, 
ii  SW  676;  Gulf,  etc.,  R.  Co.  v. 
Brown,  16  Tex.  Civ.  A  98,  40  SW  608; 
Texas,  etc.,  R  Co.  v.  Orr,  (Civ.  A)  81 
SW  696;  Dillingham  r.  Wood,  S  Tex. 
Civ.  A.  71,  27  SW  1074;  Dallas  Cons. 
Tract.  R.  Co.  v.  Randolph,  8  Tex.  Civ. 
A  213,  27  SW  926;  Texas,  etc..  R. 
Co.  v.  Davidson,  3  Tex.  Civ.  A  642, 
21  SW  68:  Texas  Cent.  R.  Co.  v. 
Stuart,  1  Tex.  Civ.  A.  642,  20  SW 
962. 

Wash. — Mueller  v.  Washington 
Water  Power  Co.,  56  Wash.  566,  106 
P  476. 

W.  Va. — Carrlco  v.  West  Virginia 
Cent.,  etc..  R.  Co.,  35  W.  Va.  389.  14 
SE  12;  Searle  v.  Kanawha,  etc.,  R. 
Co..  32  W.  Va.  870,  9  SE  248. 

But  see  Parker  v.  Boston,  etc.,  R. 
Co.,  84  Vt.  829.  79  A  865  (holding 
that  an  instruction,  In  an  action  for 
injuries  to  a  passenger  by  the  derail- 
ment of  the  train,  that  the  carrier 
must    exercise    the    utmost    caution- 


characteristic    of    very    careful    and 

firudent  men.  Is  erroneous  as  lmpos- 
ng  on  the  carrier  too  high  a  degree 
of  care,  the  word  "very"  meaning  ex- 
ceedingly, excessively,  and  the  word 
"excessive"  meaning  exceeding  what 
is  usual  or  proper). 

[a]  English  role. — Under  the  rule 
generally  propounded  by  the  English 
courts,  carriers  of  passengers  are 
bound  to  carry  their  passengers 
safely,  but  are  held  only  to  such  care 
and  caution  as  may  reasonably  be  ex- 

Sected  to  be  used  by  reasonable  men. 
[etropolltan  R.  Co.  v.  Jackson,  3  App. 
Cas.  193,  18  ERC  677;  Richardson  v. 
Great  Eastern  R.  Co.,  L.  R.  10  C.  P. 
486. 

[b]  Oar*  and  negligence  are  rela- 
tive terms,  (1)  and  the  degree  of 
caution  required  of  carrier  and  pas- 
senger Is  to  be  estimated  in  a  meas- 
ure by  the  hazard  to  life  and  limb. 
It  Is  always  such  care  and  vig- 
ilance as  a  prudent,  rational  person 
would  exercise  under  like  circum- 
stances. Dougherty  v.  Missouri  R. 
Co.,  81  Mo.  825  [aft  9  Mo.  A.  478]. 
(2)  "The  circumstances  of  each  case 
determine  the  negligence  or  not  of 
the  carrier,  but  it  is  the  rule  that 
the  carrier  owes  to  every  passenger 
the  highest  degree  of  care,  without 
regard  to  age,  sex,  or  bodily  Infirm- 
ity." International,  etc.,  R.  Co.  v. 
Williams,  (Tex.  Civ.  A.)  183  SW 
1186.  1187.  > 

93.  U.  S. — Ramjak  v.  Austro- 
Amerlcan  SS.  Co.,  186  Fed.-  417,  108 
CCA  339. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  70  S  7;  Seaboard  Air  Line  R. 
Co.  v.  Mobley,  69  S  614. 

Cal. — Jamison  v.  San  Jose,  etc.,  R. 
Co.,  65  Cal.  693;  Sambuck  v.  Southern 
Pac.  Co.,  7  Cal.  Unrep.  Cas.  104,  71  P 
174. 

111. — Chicago  Cltv  R.  Co.  v.  Shaw, 
220  111.  632,  77  NE  139;  West  Chi- 
cago St.  R.  Co.  v.  Kromshlnsky,  186 
111.  92,  56  NB  1110;  Galena,  etc.,  R. 
Co.  v.  Fay,  16  111.  558,  63  AmD  323; 
Pennsylvania  Co.  v.  Greso,  79  111.  A. 
127. 

Ind. — Bedford,  etc,  R.  Co.  v.  Rain- 
bolt,  99  Ind.  651 ;  Jeffersonvllle  R.  Co. 
v.  Hendricks,  26  Ind.  228;  Indian- 
apolis, etc.,  R.  Co.  v.  Emmerson,  52 
Ind.  A  408,  98  NE  895;  Torre  Haute 
Tract.,  etc.,  Co.  v.  Payne,  45  Ind.  A. 
132,  89  NE  413;  Cincinnati,  etc.,  R. 
Co.  v.  Bravard,  38  Ind.  A.  422,  76  NE 
899;  Evansvllle,  etc.,  R.  Co.  v.  Athon, 
6  Ind.  A.  295,  33  NE  469,  61  AmSR 
303. 

Iowa. — Russ  v.  The  Steamboat 
War  Eagle.  14  Iowa  363;  Sales  v. 
Western  Stage  Co.,  4  Iowa  547. 

Kan. — Topeka  City  R.  Co.  ,v.  Hlggs, 
38  Kan.   376,   16   P   667,   5  AmSR  754. 

Ky. — Louisville,  etc..  R.  Co.  V. 
Mitchell,  162  Ky.  263.  172  SW  527. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc,  R.,  etc,  Co.,  107  La,  870,  31  S 
886,  90  AmSR  319;  Black  v.  Carroll- 
ton  R.  Co.,  10  La.  Ann.  28,  63  AmD 
68C. 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
85   Me.   34,   26  A   943,   20  LRA   813. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  63  Md.   136. 

Minn. — Johnson  v.  Winona,  etc..  R. 
Co.,  11  Minn.  296,  88  AmD  83;  Mc- 
Lean  v.   Burbank,   11   Minn.    277. 

Mo. — Clark  v.  Chicago,  etc.,  R.  Co., 
127  Mo.  157,  29  SW  1018;  Lemon  v. 
Chanslor,  68  Mo.  340.  30  AmR  799: 
Siegel  v.  Illinois  Cent.  R.  Co..  186 
Mo.  A.  645,  172  SW  420:  Evers  v. 
Wiggins  Ferry  Co.,  116  Mo.  A.  130, 
92  SW  118;  Brod  v.  St.  Louis  Transit 
Co..  115  Mo.  A  202.  91  SW  993.     But 


see  Magrane  v.  St.  Louis,  etc.,  R 
Co.,  183  Mo.  119,  81  SW  1158  (hold- 
ing that  In  Instructions  to  juries  a 
court  Bhould  avoid  saying  that  the 
carrier  is  liable  for  the  "slightest 
neglect  or  negligence"). 

Nev. — Murphy  v.  Southern  Pac 
Co..  31  Nev.  120,  101  P  322.  21  Ann 
Cas  602. 

N.  Y. — liegeman  v.  Western  R. 
Corp..  13  N.  Y.  9,  64  AmD  517;  Oliver 
v.  New  York,  etc,  R.  Co.,  1  Edm. 
Sel.  Cas.   589. 

Oh. — Talmadge  v.  Zanesvtlle,  etc. 
R,  Co.,  11  Oh.  197:  Brooklyn  St.  R. 
Co.  v.  Kelley.  6  Oh.  Cir.  Ct  166.  3 
Oh.  Clr.  Dec.  393  [aft  63  Oh.  St.  646. 
44  NE  1148]. 

Or. — Graham  v.  Corvallis,  etc,  R. 
Co.,  71  Or.  477.  142  P  774. 

Va. — Norfolk-Southern  R  Co.  ▼. 
Tomllnson,  116  Va.  153,  81  SE  89; 
Washington,  etc..  R.  Co.  v.  Trlmyer. 
110  Va.  856.  67  SE  631;  Roanoxe  R.. 
etc.,  Co.  v.  Sterrett,  108  Va.  533.  62 
SE  385,  128  AmSR  971.  19  LRANS 
316;  Baltimore,  etc.,  R.  Co.  v.  NoelL 
32  Gratt.  (73  Va.)  394:  Baltimore. 
etc.,  R.  Co.  v.  Wlghtman,  29  Gratt. 
(70   Va.)    431. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co..  68  W  Va.  589.  70  SE 
369. 

Wis. — Hewitt  v.  Southern  Wiscon- 
sin R.  Co.,  159  Wis.  309.  150  NW  502. 

"The  law  Is  well  settled  that  a 
railroad  company,  engaged  in  the 
carriage  of  passengers.  Is  required, 
so  far  as  it  Is  capable,  by  human 
care  and  foresight,  to  carry  them 
safely,  and  It  Is  responsible  for  all 
injuries  to  its  passengers  arising 
from  even  the  slightest  negligence 
on  its  part."  Siegel  v.  Illinois  Cent. 
R.  CO..  186  Mo.  A.  645,  653,  172  SW 
420. 

84.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Robinson,  182  Alsu  265, 
62  S  813. 

111. — Chicago,  etc,  R  Co.  v.  Dunn. 
61  111.  385;  Tuller  v.  Talbot,  23  111. 
367,    76    AmD    696. 

Ky.— Louisville  City  R.  Co.  v. 
Weams,  80  Ky.  420.  4  KyL  287. 

Mich. — Grand  Rapids,  etc,  R.  Co. 
v.  Huntley,  38  Mich.  527.  11  AmR 
321. 

Pa. — Dayton  v.  Pennsylvania,  otc 
Canal,  etc.,  Co.,  1   Pa.  C.  PI.   9. 

SB.     See   Infra   I    1299. 

98.  U.  S. — Cavln  v.  Southern  Pac 
Co.,  136  Fed.  592,  69  CCA  366  [air 
144  Fed.  348,  76  CCA  350];  Louisi- 
ana, etc,  R.  Co.  v.  Crumpler,  132 
Fed.  425,  59  CCA  61:  Meyer  -v.  St 
Louis,  etc.,  R.  Co.,  54  Fed.  116,  4  CCA 
221    [aft  77  Fed.  160]. 

Ala. — Birmingham  R.,  etc.  Co.  v. 
Barrett,  179  Ala.  274,  282,  60  S  2«Z 
[clt  Cyc];  Alabama  City,  etc.,  R.  Co. 
v.  Bates,  156  Ala.  347,  46  S  T7«: 
Louisville,  etc..  R.  Co.  v.  Church.  155 
Ala.  329.  46  S  457.  130  AmSR  29; 
Southern  R.  Co.  v.  Cunningham.  153 
Ala.  147,  44  S  658;  Gadsden,  etc..  R 
Co.  v.  Causler.  97  Ala.  236.  12  S   439. 

Aria. — Southern  Pac  Co.  v.  Hogmn. 
13  Arts.  34,  108  P  240,  29  LRANS 
813. 

Ark. — Dlllahunty  v.  Chicago,  etc.. 
R.  Co.,  119  Ark.  392.  178  ■SW  420; 
St.  Louis,  etc.,  R  Co.  v.  Dyer,  lit 
Ark.  262.  170  SW  1013;  St  Louis, 
etc.  R.  Co.  v.  Plott.  108  Ark.  292. 
157  SW  385;  St.  Louis  Southwestern 
R.  Co.  v.  Leflar.  104  Ark.  638,  149 
SW  530;  St.  Louis,  etc..  R.  Co.  v. 
Purlfoy,  99  Ark.  366.  138  SW  SSI; 
St.  Louts,  etc,  R.  Co.  v.  Sweat  (0 
Ark.   550,    31   SW   671. 

Colo. — Colorado  Springs,  etc..  R 
Co.  v.  Allen,  48  Colo.  4,  108  P  990. 


For  later  oases,  developments  and  ohangss  In  the  law  see  cumulative  Annotations,  same  title,  page  and  no 
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degree  of  cere  has  been  expressed  as  the  highest  |  practicable  care,  caution,  and  diligence  which  eapsv- 


Conn. — Thorson  v.  Oroton,  etc.,  R. 
Co..  85  Conn.  11.  81  A  1024;  Hinckley 
t.  Danbury.  81  Conn.  141,  70  A  690. 

Del. — Freeman  v.  Wilmington,  etc. 
Tract.  Co.,  26  Del.  107,  80  A  1001; 
Butler  v.  Wilmington  City  R.  Co., 
25  Del.  262.  78  A  871:  Eaton  v.  Wil- 
mington City  R.  Co.,  24  Del.  426, 
75  A  868;  Duggan  v.  New  Jersey, 
etc.  Ferry  Co.,  22  Del.  218.  76  A  636; 
Baldwin  v.  Peoples'  R.  Co.,  23  Del. 
81,  76  A  1088  £aff  28  Del.  388,  72  A 
1781;  Smithers  v.  Wilmington  City 
R  Co.,  22  Del.  422,  67  A  167;  Mc- 
Allister v.  People's  R.  Co.,  20  Del. 
272.  64  A  748. 

Fla. — Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260,  52  S  963. 

111. — Hatcher  v.  Qulncey  Horae  R., 
etc,  Co..  872  111.  847,  111  NE  1006; 
Coulter  y.  Illinois  Cent.  R.  Co.,  264 
111.  414,  106  NE  258  [aff  184  111.  A. 
208]-  Pell  v.  Jollet,  etc..  R.  Co.,  238 
111.  ho,  87  NE  642  faff  142  111.  A. 
362]:  Barnes  v.  Danville  St.  R.,  etc., 
Co.,  236  111.  566,  85  NE  921,  126  AmSR 
237;  Sandy  v.  Lake  Street  El.  R.  Co., 
235  111.  194.  86  NE  800  [aff  187  111. 
A  244]:  Chicago  City  R.  Co.  v. 
Shreve,  226  1117530,  80  NE  1049  [aff 
128  111.  A.  4621:  Chicago  City  R.  Co. 
v.  Pural.  224  111.  324.  79  NE  686  [aff 
127  111.  A.  6521;  Illinois  Cent.  R.  Co. 
t.  Johnson,  221  111.  42,  77  NE  592 
[aff  128  111.  A.  200];  Trl-Clty  R.  Co. 
v.  Gould,  217  111.  317,  76  NE  493  [rev 
118  111.  A.  602];  North  Chicago  St. 
R.  Co.  V.  Polkey,  208  111.  225,  67  NE 
793;  Chicago,  etc.,  R.  Co.  v.  Murphy, 
198  111.  462.  64  NE  1011  faff  99  111. 
A.  126];  Chicago  Terminal  Transfer 
R  Co.  v.  Schmelling.  197  111.  619,  64 
NE  714:  WlBst  Chicago,  etc,  R- 
Co.  v.  Kromshinsky.  185  111.  92, 
56  NE  1110  [aff  86  111.  A. 
17];  North  Chicago  St.  R  Co. 
v.  Cook,  145  111.  651,  33  NE  968; 
Chicago,  etc.,  R.  Co.  v.  Arnol,  144 
111.  261.  33  NE  204,  19  LRA  318; 
Pittsburg,  etc,  R.  Co.  v.  Thompson, 
56  111.  138;  Wimmer  v.  Chicago  R. 
Co..  186  I1L  A.  623;  Lanham  v.  Illi- 
nois Cent.  R.  Co.,  181  I1L  A.  63;  Mc- 
Avoy  v.  St.  Louis  Springfield,  etc, 
R  Co.,  180  111.  A.  620;  Madl  v.  Chi- 
cago City  R.  Co.,  167  111.  A.  487; 
Burgpyne  v.  Chicago  City  R.  Co., 
167  111.  A.  69;  Wayne  v.  St.  Louis, 
etc.,  R.  Co.,  165  111.  A.  363:  Selden  v. 
Sampsell,  153  111.  A.  278;  Williams  v. 
Peoria  R.  Co.,  148  111.  A.  583;  Lakln 
v.  South  El.  R.  Co..  148  111.  A.  268; 
Asher  v.  East  St.  Louis,  etc.,  R.  Co., 
140  111.  A.  220:  Huff  v.  Cleveland, 
etc..  R.  Co..  138  111.  A.  89;  Chicago 
Union  Tract.  Co.  v.  Mee,  136  111.  A. 
98;  Chicago  City  R  Co.  v.  Crauf,  136 
111.  A.  66  [aff  235  111.  262.  85  NE 
235]-  Elgin,  etc..  Tract.  Co.  v.  Hench, 
132  IlL  A.  535;  Chicago  City  R.  Co. 
v.  Flynn,  181  III,  A.  602;  Chicago 
Cons.  Tract.  Co.  v.  Schrltter.  124  111. 
A.  578  [aff  222  I1L  864,  78  NE  820]: 
Alton  Light,  etc.,  Co.  v.  Oiler.  119 
111.  A.  181  [aff  217  111.  16.  76  NE  419, 
4  LRANS  399];  Trl-Clty  R.  Co.  v. 
Wiedenhoeft,  118  111.  A.  681;  Cleve- 
land, etc..  R  Co.  v.  Scott,  111  111.  A. 
234;  Burke  v.  Chicago,  etc.,  R.  Co., 
108  111.  A.  565;  Chicago  Union  Tract. 
Co.  v.  Mommsen,  107  III.  A.  353; 
West  Chicago  St.  R.  Co.  v.  Winters. 
107  111.  A.  221;  Illinois  Southern  R 
Co.  v.  Hubbard,  106  111.  A.  462;  Penn- 
sylvania Co.  v.  Greso.  102  111.  A.  252: 
Kane  v.  Cicero,  etc.,  R.  Co.,  100  111. 
A.  181;  Chicago  City  R.  Co.  v.  Morse, 
98  111.  A.  662  [aff  197  111.  327.  64  NE 
304];  Pennsylvania  Co.  v.  Greso,  79 
111.  A.  127;  Chicago,  etc.,  R  Co.  v. 
Byrum.  48  111.  A.  41  [aff  163  111.  131. 
38  NE  6781;  Mobile,  etc.,  R.  Co.  v. 
Klein,   43  III.  A.  63. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Keiter.  175  Ind.  268,  92  NE  982;  Citi- 
zens St.  R  Co.  v.  Jolly,  161  Ind.  80, 
67  NE  935;  Terre  Haute,  etc.,  R.  Co. 
v.  Sheeks,  155  Ind.  74.  56  NE  434; 
Public  Utilities  Co.  v.  Cosby,  60  Ind. 
A.  262.  110  NE  576;  Indianapolis 
Southern  R.  Co.  v.  Wall,  54  Ind.  A. 
43.  101  NE  680;  Neeley  v.  Louisville, 
etc..  Tract.  Co.,  63  Ind.  A.  669.  102 
NE  455:  Lake  Erie,  etc,  R.  Co.  v. 
Cotton,   45   Ind.  A.   680.   91   NE   253: 


Pittsburgh,  etc.,  R.  Co.  v.  Richard- 
son, 40  Ind.  A.  603,  82  NE  636;  Crump 
v.  Davis.  38  Ind.  A.  88,  70  NE  886. 

Ind.  T. — Gulf,  etc.,  R.  Co.  v.  War- 
lick,  1  Ind.  T.  10.  35  SW  236. 

Iowa. — Wore*  v.  Des  Moines  City 
R  Co.,  166  NW  867;  Weber  v.  Chi- 
cago, etc.,  R.  Co.,  151  NW  852;  Ray 
v.  Chicago,  etc,  R.  Co.,  162  Iowa  430. 
144  NW  1018;  Dleckznann  v.  Chicago, 
etc,  R.  Co.,  163  Iowa  18,  144  NW 
687;  Lark  in  v.  Chicago,  etc.,  R  Co., 
118  Iowa  662,  92  NW  891. 

Kan. — Jones  v.  Atchison,  etc.,  R. 
Co.,  98  Kan.  133,  157  P  399;  Lynch 
v.  Missouri  Pac.  R.  Co..  92  Kan.  736, 
142  P  938:  Chicago,  etc.,  R.  Co.  v. 
Wlrotner,  72  Kan.  566,  84  P  378,  4 
LRANS  140.  7  AnnCas  756. 

Ky. — Brown  v.  Louisville  R.  Co., 
63  SW  1041,  21  KyL  996;  Cincinnati, 
etc.,  R.  Co.  v.  Vlvion,  41  SW  680,  19 
KyL  687. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R,  etc.  Co.,  107  La.  870,  31  S 
886,  90  AmSR  319. 

Me. — Pomroy  v.  Bangor,  etc.,  R. 
Co..  102  Me.  497,  67  A  661;  Llbby  v. 
Maine  Cent.  R.  Co.,  85  Me.  84,  26  A 
943,  20  LRA  812. 

Md. — United  R.,  etc.,  Co.  v.  Weir, 
102  Md.  286,  62  A  688;  Philadelphia, 
etc.,  R.  Co.  v.  Anderson,  72  Md.  519, 
20  A  2,  20  AmSR  483,  8  LRA  673. 

Mass. — Buckley  v.  Boston  El.  R. 
Co.,  215  Mass.  60,  102  NE  76;  Renaud 
v.  New  York,  etc..  R  Co.,  210  Mass. 
553,  97  NE  98,  38  LRANS  689;  Do- 
herty  v.  Boston,  etc.,  R.  Co.,  207  Mass. 
27,  92  NE  1026;  Gardner  v.  Boston 
El.  R.  Co.,  204  Mass.  213,  90  NE 
534;  Foley  v.  Boston,  etc,  St.  R. 
Co.,  198  Mass.  632,  84  NE  846;  Chaf- 
fee v.  Consolidated  R.  Co.,  196  Mass. 
484,  82  NE  497;  Pitcher  v.  Old  Col- 
ony St  R.  Co..  196  Mass.  69,  81  NE 
876.  124  AmSR  613,  13  LRANS  481 
and  note,  12  AnnCas  886;  Egan  v. 
Old  Colony  St.  R  Co.,  195  Mass.  159, 
80  NE  696;  Magee  v.  New  York,  etc., 
R.  Co.,  195  Mass.  Ill,  80  NE  689; 
Kublen  v.  Boston,  etc.,  St.  R.  Co., 
193  Mass.  841,  79  NE  815,  118  AmSR 
516.  7  LRANS  729;  Galligan  v.  Old 
Colony  St.  R  Co.,  182  Mass.  211,  66 
NE  48;  Gilbert  v.  West  End  St.  R. 
Co.,  160  Mass.  403,  36  NE  60:  Dodge 
v.  Boston,  etc,  R.  Co.,  148  Mass. 
207.  19  NE  378,  12  AmSR  641,  2  LRA 
83. 

Minn.— Hill  v.  Minneapolis  St.  R. 
Co.,  112  Minn.  608.  128  NW  831; 
Campbell  v.  Duluth,  etc.,  R  Co.,  107 
Minn.  858.  120  NW  376,  22  LRANS 
190. 

Ma — Powell  v.  Union  Pac.  R.  Co., 
256  Mo.  420,  164  SW  628;  Benjamin 
v.  Metropolitan  St.  R  Co.,  246  Mo. 
698,  161  SW  91;  Wellman.v.  Metro- 
politan St.  R.  Co.,  219  Mo.  126,  118 
SW  31:  O'Gara  v.  St.  Louis  Transit 
Co..  204  Mo.  724,  108  SW  54.  IS  LRA 
NS  840,  11  AnnCas  850;  Logan  v. 
Metropolitan  St.  R  Co.,  188  Mo.  582, 
82  SW  126;  Feary  v.  Metropolitan 
St.  R.  Co.,  162  Mo.  76,  62  SW  462; 
Dougherty  v.  Missouri  R.  Co..  97  Mo. 
647.  8  SW  900.  11  SW  261;  Craig  v. 
St.  Louis  United  R  Co.,  176  Mo.  A. 
616,  158  SW  390;  Richardson  v.  Met- 
ropolitan St.  R.  Co.,  166  Mo.  A.  162. 
147  SW  1126;  Johnson  v.  St.  Joseph 
R.  etc..  Co.,  143  Mo.  A.  376.  128  SW 
243;  Brady  v.  Springfield  Tract.  Co., 
140  Mo.  A.  421.  124  SW  1070;  Gllroy 
v.  St.  Louis  Transit  Co.,  117  Mo.  A. 
663.  92  SW  1152. 

Mont. — Kennon  v.  Gilmer.  5  Mont. 
267,   5  P  847.  61  AmR   46. 

Nebr.— Omaha  St.  R  Co.  v.  Boesen, 
74  Nebr.  764.  105  NW  303,  4  LRANS 
122  and  note;  Lincoln  St.  R.  Co.  v. 
McClellan.  54  Nebr.  672,  74  NW  1074, 
69  AmSR  736. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  385.  Ill  P  416,  116  P 
909,  AnnCasl914A  287. 

N.  C. — Brlggs  v.  Durham  Tract. 
Co..  147  N.  C.  389,  61  SB  373. 

Okl. — St.  Louis,  ate,  R.  Co.  v. 
Kerns,  41  Okl.   167,  136  P  169. 

Or. — Johnson  v.  Portland  R.,  etc., 
Co.,  79  Or.  403,  166  P  876;  McGil- 
chrlst  v.  Portland,  etc.,  R  Co.,  79 
Or.  91,  164  P  419. 


Pa.— Mack  v.  Pittsburgh  R.  Co., 
247  Pa.  698,  93  A  618;  Palmer  v. 
Warren  St.  R.  Co..  206  Pa.  674.  S-C  A 
49,  63  LRA  607. 

R.  I. — Clark  v.  New  York,  etc,  R. 
Co.,  35  R  I.  479,  87  A  206. 

S.  C. — Sutton  v.  Southern  R  Co., 
82  S.  C.  346,  64  SE  401;  McClenaghan 
v.  Brock,  19  S.  C.  L  17. 

Tenn. — Illinois  Cent.  R  Co.  v. 
Kuhn,  107  Tenn.  106,  64  SW  202. 

Tex. — St.  Louis  Southwestern  R- 
Co.  v.  Parks,  97  Tex.  131,  76  SW  740: 
Gllmore  v.  Houston  Electric  Co..  44s 
Tex.  Civ.  A.  316,  102  SW  168;  Inter- 
national, etc,  R.  Co.  v.  Tasby,  45 
Tex.  Civ.  A.  416,  100  SW  1030;  In- 
ternational, etc.,  R.  Co.  v.  -Hugen,  45 
Tex.  Civ.  A.  326,  100  SW  1000;  San 
Antonio,  etc.,  R  Co.  v.  Lynch,  (Civ. 
A.)  65-  SW  517;  McCarty  v.  Houston, 
etc.,  R  Co.,  21  Tex.  Civ.  A.  568,  54 
SW  421;  Gulf,  etc.,  R.  Co.  v.  Shields, 
9  Tex.  Civ.  A.  652,  28  SW  709.  29  SW 
662;  Gulf,  etc,  R.  Co.  v.  Stricklin, 
(Civ.  AJ  27  SW  1093;  Gulf,  etc,  R 
Co.  v.  HIgby,  (Civ.  A.)  26  SW  737; 
Atchison,  etc..  R  Co.  v.  Worley,  (Civ. 
A)  25  SW  478;  International,  etc.,  R. 
Co.  v.  Welsh,  (Civ.  A.)  24  SW  854, 
86  Tex.  203.  24  SW  390,  40  AmSR 
829;  Fordyce  v.  Chancey4  2  Tex.  Civ. 
A.  24,  21  SW  181;  Fordyce  v.  With- 
ers. 1  Tex.  Civ.  A.  540,  20  SW  766. 

Wash. — Weksi  v.  Puget  Sound 
Tract.,  etc.,  Co.,  86  Wash.  404,  160  P 
443-  Wile  v.  Northern  Pac.  R  Co., 
72  Wash.  82,  129  P  889,  LRA1916C 
355;  Valentine  v.  Northern  Pac.  R. 
Co.,  70  Wash.  95.S8,  126  P  99  [clt 
Cyc];  Austin  v.  Washington  Water 
Power  Co.,  68  Wash.  608,  128  P  77*, 
AnnCasl913E  936;  Mueller  v.  Wash- 
ington Water  Power  Co.,  66  Wash. 
556,  106  P  476;Fl3cher  v.  Columbia, 
etc.,  R  Co..  52  Wash.  468.  100  P  1005; 
Denham  v.  Washington  Water  Power 
Co.,  88  Wash.  854,  80  P  546:  Johnson 
v.  Seattle  Electric  Co.,  35  Wash.  381, 
77  P  677;  Foster  v.  Seattle  Electrio 
Co.,  85  Wash.  177,  76  P  995. 

Wis. — Djbbert  v.  Metropolitan  Inv. 
Co..  168  Wis.  6*.  147  NW  3,  148  NW 
1096,  LRA1915D  106  and  note,  312, 
AnnCaal916C    924;    Wanzer   v.    Chip- 

?ewa  Valley  Electric  R  Co.,  108  Wis. 
19,  84  NW  423. 
[a]  Verm  a  relative  one, — (1) 
The  "highest  degree'  of  care,  skill, 
and  diligence  Is  a  relative  term,  and 
means  the  highest  degree  required 
by  the  law  In  any  case  where  human 
safety  Is  at  stake,  and  the  highest 
degree  known  to  the  usage  and  prac- 
tice of  very  careful,  skillful,  and 
diligent  persons  engaged  In  the  busi- 
ness of  carrying  passengers  by  sim- 
ilar means  and  agencies?'  Birming- 
ham R.,  etc.,  Co.  v.  Barrett,  179  Ala. 
274,  282,   60  S  262.      (2)   "Carriers  of 

Eassengers  even  in  street-cars  are 
ound  to  a  higher  degree  of  care, 
skill,  and  vigilance  In  the  prepara- 
tion and  management  of  their  ve- 
hicles of  conveyance  than  were  re- 
quired of  the  owners  of  tho  stage- 
coaches, as  well  on  account  of  the 
greater  number  transported  at  the 
same  time  as  the  constant  Ingress 
and  egress  of  the  persons  entering 
or  leaving  the  car.  Travelers  must 
take  the  risk  necessarily  Incident  to 
the  mode  of  travel  which  they  select; 
but  those  risks  in  the  legal  sense 
are  only  such  as  the  utmost  care, 
skill,  and  caution  of  the  carrier  in 
the  preparation  and  management  of 
the  vehicle  of  conveyance  IB  unable 
to  avert"  Washington,  etc,  R.  Co. 
v.  Varnell,  98  U.  S.  479,  480,  25  L. 
ed.  233. 

tb]  "Xbv  ease  of  ordinary  railroads 
affording  regular  passenger  service, 
soliciting  Buch  traffic,  holding  them- 
selves out  as  able  to  take  care  of  It, 
and  running  through  passenger  trains 
of  great  weight  at  tremendous  speed, 
commensurate  care  is  regarded  as 
supreme  or  the  highest  practical 
care."  Campbell  v.  Duluth.  etc,  R. 
Co.,  107  Minn.  358,  360,  120  NW  375. 
22  LRANS  190. 

[c]  "Xor  the  purpose  of  stimulat- 
ing sHlntsnny  la  the  carrier  and  of 
securing  the  safety  and  comfort  of 
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ble  and  faithful  railroad  men  would  exercise  under 
similar  circumstances.87 

[§  1298]  c.  Extraordinary  Care  and  Caution.  In 
some  cases  it  is  said  that  extraordinary  care  and 
caution  are  required,88  and  that  slight  negligence 
will  render  the  carrier  liable  in  such  cases  ;*"  and  in 
some  jurisdictions  this  rule  is  prescribed  by  statute.1 
What  may  amount  to  extraordinary  diligence  with 


respect  to  one  class  of  trains  may  not  amount  to  it 
with  respect  to  another  class.2 

[y  1299]  d.  limitations  of  Soles.  The  rules  re- 
quiring the  highest  or  utmost  care,  etc.,  do  not  mean 
that  the  carrier  must  take  every  possible  or  con- 
ceivable care  or  precaution  which  might  increase  or 
even  insure  safety,1  for  that  would  prevent  the 
practical  performance  of  the  duty  to  transport  with 


passengers  In  the  Interest  of  human- 
ity and  the  general  welfare,  a  com- 
mon carrier  Is  required  to  exercise 
the  highest  degree  of  care,  foresight, 
prudence  and  diligence  reasonably 
demanded  at  any  given  time  by  the 
conditions  and  circumstances  then 
affecting  the  passenger  and  the  car- 
rier." Florida  R.  Co.  v.  Dorsey,  59 
Fla,  280.  266,  52  S  963  (holding  also 
that  this  rule  is  not  abrogated  by  the 
statute  regulating  the  liability  of 
the  railroad  companies  in  certain 
cases). 

[d]  "Practioal"  operation^— An  in- 
struction as  to  the  measure  of  duty 
of  a  common  carrier,  declaring  that 
such  duty  is  the  highest  degree  of 
care,  skill,  and  diligence  for  the 
safety  of  passengerB  which  is 
"proper  and  consistent  with  the  effi- 
cient use  ajni  operation  of  the  cars," 
was  properly  refused,  since  the  word 
"practicable"  should  have  been  used 
Instead  of  the  word  '"proper."  El- 
wood  v.  Chicago  City  B,  Co.,  90  111. 
A.  397    399. 

[e]  '  A  oarrler  is  bound  to  do  all 
that  human  ears,  vigilance,  and  fore- 
sight oan  reasonably  do,  consistent 
with  the  mode  of  conveyance,  the 
practical  operation  of  its  road,  and 
the  exercise  of  its  business  as  a  car- 
rier. Ruch  v.  Aurora,  etc.,  R.  Co., 
160  111.  A.  329. 

[f]  Slight  negllgenoe  Is  auoh  a 
breach  of  this  duty  as  will  render 
the  carrier  liable.  Chicago  Union 
Tract.  Co.  v.  Mee,  136  111.  A.  98. 

97.  U.  8. — Wabash  R.  Co.  v. 
Mathew,  199  U.  S.  605,  26  SCt  752,  50 
L.  ed.  329  [alt  115  Mo.  A.  468,  78  SW 
271,  81  SW  6461. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Glascow,  179  Ala.  261,  60  S  103; 
Louisville,  etc.,  R.  Co.  v.  Church, 
155  Ala,  829,  46  S  457,  130  AmSR 
29. 

Ga. — Chattanooga,  etc.,  R.  Co.  v. 
Huggins,  89  Oa.  494.  15  BE  848  But 
see  Alabama  Midland  R.  Co.  v.  Guil- 
ford, 119  Ga.  528,  626,  46  SE  655 
(holding  an  Instruction  erroneous 
which  stated  that  the  law  requires 
the  "highest  degree  of  care  and  dili- 
gence known  to  skilled  persons  en- 
gaged in  that  business"), 

Mich. — Michigan  Cent.  R.  Co.  v. 
Coleman,  28  Mich.  440. 

Mo. — Klrkpatrlck  v.  Metropolitan 
St.  R.  Co.,  211  Mo.  68,  109  SW  682 
[rev  129  Mo.  A.  524,  107  SW  1026]; 
Grace  v.  St.  Louis  R.  Co.,  166  Me. 
295,  56  SW  1121;  Furnish  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  438,  13  SW  1044, 
22  AmSR  781;  Richardson  v.  Metro- 
politan St.,  R.  Co.,  166  Mo.  A.  162. 
147  SW  1126;  Carmody  v.  St.  Louis 
Transit  Co.,  122  Mo.  A.  388,  99  SW 
496;  Heyde  v.  St.  Louis  Transit  Co., 
102  Mo.  A.  687,  77  SW  127. 

[a]  Carriers  fulfill  their  duty  if 
they  furnish  and  conduct  their  roads 
in  a  manner  generally  found  and 
believed  to  be  safe  by  prudent  rail- 
road companies.  Grand  Rapids,  etc., 
R.  Co.  v.  Huntley,  38  Mich.  637,  31 
AmR  321  and  note;  Heyde  v.  St. 
Louis  Transit  Co.,  102  Mo.  A  637,  77 
SW  127. 

98.  U.  S. — Curtis  v.  Central  R. 
Co..  6  F.  Cas.  No.  3.501,  6  McLean  401. 

Cal. — Franklin  v.  Southern  Cali- 
fornia Motor  Road  Co.,  85  Cal.  63,  24 
P  723. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Shean,  18  Colo.  368,  33  P  108,  20  LRA 
729;  Denver,  etc.,  R.  Co.  v.  Hodgson, 
18  Colo.  117,  31  P  954. 

Conn. — Hinckley  v.  Danbury,  81 
Conn.  241.  70  A  590. 

Ga. — Southern  R.  Co.  v.  Cunning- 
ham, 123  Ga.  90,  60  SE  979;  Central 


R.  Co.  v.  Freeman,  75  Ga.  331;  Geor- 

fla  R.  Co.  v.  Homer,  73  Ga.  251; 
avannah,  etc.,  R.  Co.  v.  Stewart,  71 
Ga.  427:  Stiles  v.  Atlanta,  etc.,  R. 
Co.,  66  Ga.  370;  Central  R.,  etc.,  Co. 
v.  Perry,  58  Ga.  461;  Brunswick,  etc., 
R.  Co.  v.  Gale,  66  Ga.  322. 

Iowa. — Raymond  v.  Burlington, 
eta,  R.  Co.,  66  Iowa  152,  21  NVT496. 

Ky. — Sherley  v.  Billings,  8  Bush 
147,  8  AmR  451. 

Me. — Knight  v.  Portland,  etc.,  R. 
Co.,  66  Me.  234,  96  AmD  449. 

Minn. — McLean  v.  Burbank,  11 
Minn.   277. 

Mo. — Waller  v.  Hannibal,  etc..  R. 
Co.,  83  Mo.  608;  Huelsenkamp  v.  Citi- 
zens' R.  Co.,  37  Mo.  537,  90  AmD  399. 

Nebr. — Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Nebr.  890,  65  NW  270, 
38  AmSR  753,  20  LRA  316. 

N.  J.— Klein  v.  Jewett,  26  N.  J.  Eq. 
474   [aft  27  N.  J.  Ea.   560]. 

N.  Y. — Caldwell  v.  Murphy,  8  N. 
Y.  Super.  233   [aff  11  N.  Y.  416]. 

N.  C. — Lambeth  v.  North  Carolina 
R.  Co.,  66  N.  C.  494.  8  AmR  508. 

W.  Va. — Carrlco  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  85  W.  Va.  889.  14 
SE  12. 

Wis. — Davis  v.  Chicago,  etc.,  R. 
Co.,  93  Wis.  470,  67  NW  16,  1182,  67 
AmSR  936,  38  LRA  654. 

[a]  Store  than  all  ordinary  oa**. 
— An  instruction  that,  as  a  carrier 
of  passengers,  a  railroad  company  is 
bound  to  exercise  more  than  all  ordl  • 
nary  and  reasonable  care  and  dili- 
gence, and  that  too  much  diligence 
cannot  be  required  at  the  hands  of 
public  carriers  employing  steam  for 
rapid  transit,  Is  erroneous,  as  .Im- 
posing too  great  a  liability  on  de- 
fendant. Florida  Cent.,  etc.,  R.  Co. 
v.  Lucas,  110  Ga.  121,   85  SB  288. 

[b]  Any  reasonable  possibility  or 
probability  of  danger  demands  ac- 
tion on  the  part  of  the  carrier. 
Meyer  v.  St.  Louis,  etc.,  R.  Co.,  54 
Fed.  116,  4  CCA  221  [aff  77  Fed.  150. 
23  CCA  100]. 

[c]  Where  carrier  himself  creates 
the  danger,  he  is  bound  to  use  ade- 
quate precautions  to  insure  the 
safety  of  the  passenger  against  such 
danger.  Klein  v.  Jewett,  (6  N.  J.  Eq. 
474  [aff  27  N.  J.  Eq.  550];  Brockway 
v.  Lascala,  1  Edm.  Sel.  Cas.  (N.  Y.) 
135. 

99.  TJ.  S. — Seymour  v.  Chicago, 
etc.,  R.  Co.,  21  F.  Cas.  No.  12,685,  3 
Biss.  43. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Hill.  93  Ala.  S14.  9  8  722,  30 
AmSR  65. 

Ga. — Central  R.  Co.  v.  Thompson, 
76  Ga.  770;  Crawford  v.  Georgia  R. 
Co.,  62  Ga.  566. 

111. — Chicago,  etc.,  R.  Co.  v.  Ha>- 
sard,  26  111.  373. 

Mo. — Sweeney  v.  Kansas  City  Cable 
R.  Co.,  150  Mo.  886,  61  SW  682;  Huel- 
senkamp v.  Citizens'  R.  Co.,  37  Mo. 
637,  90  AmD  399;  Bryan  v.  Missouri 
Pac.  R.  Co.,  32  Mo.  A.  228. 

Tex. — San  Antonio,  etc.,  R.  Co.  ▼. 
Long,   (Civ.  A.)   26  SW  114. 

1.  See  statutory  provisions.  And 
see  Douthltt  v.  Louisville,  etc.,  R. 
Co.,  136  Ga.  361,  71  SE  470  (holding 
that  Civ.  Code  (1910]  (  2780,  provid- 
ing that  a  railroad  company  shall 
be  liable  for  damage  to  persons  re- 
sulting from  the  running  of  its  loco- 
motives, cars,  or  other  machinery  of 
such  company,  unless  the  company 
shall  make  it  appear  that  its 
agents  have  exercised  all  ordinary 
and  reasonable  care  and  diligence, 
the  presumption  In  all  cases  Deing 
against  the  company,  must  be  con- 
strued with  5  2714,  providing  that 
a  carrier  of  passengers  Is  bound  to 


use  extraordinary  diligence  to  pro- 
tect its  passengers,  but  is  not  liable 
for  Injuries  to  the  person  after  hav- 
ing used  such  diligence,  so  that  the 
phrase  "reasonable  care  and  dili- 
gence," In  |  2780.  must  be  deemed  to 
mean  "extraordinary"  care  and  dili- 
gence); Central  of  Georgia  R  Co. 
v.  Madden,  135  Ga.  205,  69  SE  165. 
21  LRANS  813,  21  AnnCas  1077 
(holding  that.  If  the  duty  of  pro- 
tecting a  passenger  on  board  a  rail- 
road train  arises,  either  in  the  ordi- 
nary course  of  business  or  under 
special  circumstances,  the  measure 
of  diligence  required  by  the  carrier 
is  extraordinary  care,  under  the  ex- 
press provisions  of  Civ.  Code  [1895] 
1  2266);  Turner  v.  City  Electric  R. 
Co.,  134  Ga.  869,  68  SE  735;  Georgia 
R.,  etc,  Co.  v.  Gilleland,  133  Ga.  621. 
66  SE  944  (holding  that,  under  Civ. 
Code  [1896]  I  2266.  requiring  car- 
riers of  passengers  to  exercise  ex- 
traordinary diligence  to  protect  the 
lives  of  passengers,  the  words  "rea- 
sonable care  and  diligence,"  used  in 
I  2321,  declaring  that  a  railroad  com- 
pany shall  be  liable  for  any  damage 
done  to  persons  by  the  running  of 
Its  locomotives,  cars,  etc,  unless  the 
railroad  company  shows  that  1U 
agents  have  exercised  all  reasonable 
care  and  diligence,  means  extraordi- 
nary care  and  diligence);  Williamson 
v.  Central  of  Georgia  R.  Co..  127  Ga 
12§,  66  SE  119  (holding  that,  after 
a  person  pays  his  fare  to  the  con- 
ductor, the  carrier  Is  bound  to  ex- 
traordinary diligence  in  the  protec- 
tion of  his  life  and  person,  until  the 
relation  of  passenger  and  carrier 
ceases  to  exist);  Central  of  Georgia 
R.  Co.  v.  Lippman,  110  Ga.  666,  36  SE 
202  SO  LRA  673;  Valdosta  St.  R  Co. 
v.  Fenn,  11  Ga.  A.  586,  76  SE  984 
(holding  that  a  carrier  must  use 
such  precaution  as  may  be  necessary 
to  prevent  danger  to  passenger! 
which  can  be  anticipated  by  extraor- 
dinary diligence);  Louisville,  etc,  R. 
Co.  v.  Forrest,  6  Ga.  A.  766,  65  SE 
808. 

fa]  Applications  of  rule*— (1)  The 
rule  of  extraordinary  diligence  of 
carriers  applies  to  the  receiv- 
ing, keeping,  carrying,  and  discharg- 
ing of  passengers.  Southern  R  Co. 
v.  Reeves,  llf  Ga,  743,  42  SE  1015. 
(2)  This  degree  of  care  also  applies 
as  well  to  the  construction  of  tracks 
as  to  the  operation  of  cars  thereon. 
Wadley  Southern  R.  Co.  v.  Kennedy. 
136  Ga.  440,  71  SE  740. 


(1)    J 


A  carrier's  failure  to  exercise 
care  in  respect  to  a  passenger — that 
is,  that  extreme  care  and  caution 
which  every  prudent  and  thoughtful 
person  would  exercise  under  like  cir- 
cumstances— constitutes  negligence. 
Seaboard  Air  Line  R.  Co,  v.  Andrews. 
140  Ga.  264,  78  SE  925,  AnnCasl914D 
165;  Valdosta  St.  R  Co.  v.  Fenn.  11 
Ga.  A.  686,  76  SE  984.  (2)  An  in- 
struction that  a  carrier  Is  bound  to 
exercise  that  "extreme  care  and  cau- 
tion which  very  prudent  persons  ex- 
ercise In  securing  and  preserving 
their  own  property"  has  been  held 
not  to  be  erroneous.  Macon  Cons. 
St.  R.  Co.  v.  Barnes,  113  Ga.  212,  217. 
88  SE  756. 

S.  Ball  v.  Mabry.  91  Ga.  781.  II 
SE  64. 

3.  U.  S. — Indianapolis,  etc  R.  Co. 
v.  Horst.  93  TJ.  S.  291.  23  L.  ed.  898. 

Ala, — Birmingham  R,  etc,  Co.  v. 
Barrett.  179  Ala.  274,  60  S  262;  Bir- 
mingham R,  etc.,  Co.  v.  Barrett.  4 
Ala.   A.   347,  68   S   760. 

Ark. — St.  Louis,  etc,  R  Co.  v.  Pur- 
ifoy,  99  Ark.  366.  138  SW  831. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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expedition,  in  accordance  with  the  usual  require- 
ments of  the  business,  and  would  prevent  the  use  of 
means  of  locomotion  which,  while  necessary  to  speed 
and  the  carrying  capacity  of  the  vehicles  used,  are 
well  known  to  be  to  some  extent  hazardous.4  More- 
over, the  rule  requiring  the  highest  degree  of  care, 
etc.,  applies  only  with  respect  to  dangers  which  are 
naturally  to  be  apprehended  from  unsafe  roadbeds, 
defective  machinery,  imperfect  cars,  and  other  con- 
ditions endangering  the  success  of  the  undertaking,5 
and  as  to  dangers  which  are  not  usually  incident  to 
the  operation  of  the  mode  of  conveyance  used,  and 
which  are  not  naturally  to  be  apprehended,  a  less 
strict  rule  applies,  and  the  carrier  is  required  to 


exercise  only  ordinary  care ;'  and  it  is  not  responsi- 
ble for  injury  occasioned  by  inevitable  casualty  or 
some  other  cause  which  human  foresight  could  not 
prevent.7  But  it  is  not  essential  to  the  carrier's 
liability  that  it  must  have  anticipated  the  precise 
injury  or  precise  person  injured ;  it  is  sufficient  that 
it  should  have  anticipated  a  similar  injury  to  some 
one  similarly  situated.9 

[4  1300]  e.  Continuance  of  Oare;  Varying  Accord- 
ing to  Time  and  Place.  The  duty  of  the  carrier  to 
protect  its  passengers  is  not  confined  to  the  carrier's 
vehicle,  but  extends  during  the  entire  continuance 
of  the  relation.* 

Oare  varying  according  to  time  and  place.    Ac- 


Colo.— Colorado  Springs,  etc.,  R. 
Co.  v.  Allen,  55  Colo.  891,  135  P  790; 
Colorado,  etc.,  R  Co.  v.  McGeorge, 
46  Colo.  15,  102  F  747.  133  AmSR  43, 
17  AnnCas  880. 

Ga_ — East  Tennessee,  etc.  R.  Co. 
v.  Mijler,  95  Ga.  738,  22  SE  860. 

111. — Heazle  v.  Indianapolis,  etc., 
R  Co.,  76  111.  501;  Merchant  v.  South 
Chicago  City  R  Co.,  104  111.  A.   122. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Stanger,  7  Ind.  A.  179,  34  NE  688,  32 
NE  209. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Mc- 
Coy, 81  Ky.  403:  Brown  v.  Louisville 
R.  Co.,  63  SW  1041,  21  KyL  995. 

Me. — Edwards  v.  Lord,  49  Me.  279. 

Mass. — Glennen  v.  Boston  Elevated 
R.  Co..  207  Mass.  497,  93  NB  700,  32 
LRANS  470:  Pitcher  v.  Old  Colony 
St.  R  Co..  196  Mass.  69.  81  NB  876. 
124  AmSR  513,  13  LRANS  481,  12 
AnnCas  886. 

Mich. — Rathbone  v.  Detroit  United 
R.  Co.,  187  Mich.  686.  154  NW  143. 

Mo. — Magrane  v.  St.  Louis,  etc.,  R. 
Co..  183  Mo.  119.  81  SW  1158. 

Oh. — Holmes  v.  Ashtabula  Rapid- 
Transit  Co.,   10  Oh.  Cir.  Dec.   638. 

Tex. — Pecos,  etc.,  R.  Co.  v.  Twlch- 
ell.  (Civ.  A.)  145  SW  319;  Houston, 
etc,  R.  Co.  v.  Keeling,  51  Tex.  Civ. 
A.  386,  112  SW  808;  McCarty  v. 
Houston,  etc..  R.  Co.,  21  Tex.  Civ.  A. 
568,  54  SW  421. 

2U*hs*t  praotloal  oare  see  supra 
S  1297. 

[a]     All  oare  and  diligence  not  re- 

S  aired. — (1)  "The  terms  in  question 
o  not  mean  all  the  care  and 
diligence  the  human  mind  can  con- 
ceive of,  nor  such  as  will  render 
the  transportation  free  from  any  pos- 
sible peril,  nor  such  as  would  drive 
the  carrier  from  his  business.  It  does 
not.  for  Instance,  require,  with  re- 
spect to  either  passenger  or  freight 
trains,  steel  rails  and  Iron  or  granite 
cross-ties,  because  such  ties  are  less 
liable  to  decay,  and  hence  safer  than 
those  of  wood;  nor  upon  freight- 
trains  air-brakes,  bell-pulls,  and  a 
brakesman  upon  every  car;  but  It 
does  emphatically  require  every 
thing  necessary  to  the  security  of 
the  passenger  upon  either;  and  rea- 
sonably consistent  with  the  business 
of  the  carrier,  and  the  means  of 
conveyance  employed."  Indianapolis, 
etc..  R.  Co.  v.  Horst,  93  U.  S.  291, 
296.  23  L.  ed.  898.  To  same  effect 
Colorado  Springs,  etc.,  R  Co.  v. 
Allen,  55  Colo.  391,  135  P  790.  But 
see  Qulmby  v.  Bee  Bldg.  Co.,  87  Nebr. 
193.  127  NW  118,  138  AmSR  477 
(holding  that  a  common  carrier 
should  d*  held  to  the  strictest  ac- 
countability and  be  required  to  ex- 
ercise the  highest  degree  of  care  as 
to  passengers,  of  which  the  human 
mind  is  capable).  (2)  "It  does  not 
mean  that  every  possible  or  con- 
ceivable care  and  precaution  which 
might  Increase,  or  even  assure,  the 
safety  of  the  passenger,  must  be 
taken,  but  only  such  as  are  reason- 
ably practicable  under  the  circum- 
stances; L  e.,  reasonably  consistent 
with  the  practical  operation  of  the 
carrier's  business."  Birmingham  R, 
etc..  Co.  v.  Barrett,  179  Ala.  274,  282. 
60  S  -  262.  (3)  "Obviously  many 
things  conducive  to  safety  may  be 
known  to  human  skill  and  perceptible 
to  human  foresight,  and  yet  the  most 
careful    and    skillful    carriers    may 


seldom  or  never  use  such  means  or 

ftrecautlons  because  they  are  entirely 
mpractlcable,  and  wholly  Inconsist- 
ent with  the  rational  operation  of 
their  business."  Birmingham  R., 
etc.,  Co.  v.  Barrett,  supra.  (4)  When 
It  is  said  that  a  company  should 
exercise  the  highest  degree  of  fore- 
sight and  prudence,  such  statement 
is  not  to  be  understood  to  require  of 
it  every  possible  precaution  which 
Ingenuity  might  suggest,  or  skill 
might  afford,  by  which  accidents 
may  be  avoided,  but  that  it  should 
adopt  such  precautions  of  known 
value  as  have  been  practically  tested, 
and  should  employ  such  necessary 
skilled  labor,  service,  and  experience 
as  are  reasonably  within  Its  power 
to  secure.  International,  etc,  R.  Co. 
v.  Halloren,  .63  Tex.  46.  37  AmR  744. 
[bl  Unnecessary  dUlgeno*  should 
not  be  Imposed  on  railroad  compa- 
nies in  operating  their  lines,  but  It  is 
proper  that  they  be  required  to  make 
all  reasonable  efforts  to  prevent  In- 
juries to  persons  or  property.  Louis- 
ville, etc,  R.  Co.  v.  Stanger.  7  Ind. 
A.   179,  84  NE  688,   32   NE  209. 

4.  111. — Pittsburg,  etc.,  R.  Co.  v. 
Thompson.  56   111.  138. 

Iowa. — Pershing  v.  Chicago,  etc., 
R.  Co.,  71  Iowa  661,  32  NW  488. 

Minn. — Palmer  v.  Winona  R.,  etc, 
Co.,  78  Minn.  138,  80  NW  869. 

N.  Y. — Cleveland  v.  New  .  Jersey 
Steamboat  Co.,  7  NYSt  698. 

Wis. — Wanzer  v.  Chippewa  Valley 
Electric  R  Co.,  108  Wis.  319,  84  NW 
423. 

5.  Ind. — Prothero  v.  Citizens'  St. 
R  Co.,  134   Ind.   431.   33   NE  765. 

N.  Y. — Stierle  v.  Union  R.  Co..  156 
N.  Y.  70,  60  NE  419;  Luter  v.  Union 
R.  Co.,  84  Misc.  46,  145  NTS   893. 

N.  C. — Pr,uett  v.  Southern  R.  Co., 
164  N.  C.  3.  80  SE  65,  49  LRANS  810, 
AnnCasl915D  64. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Gresham,  106  Tex.  462.  167  SW 
724   [aff  (Civ.  A.)  140  SW  483], 

Va. — Norfolk-Southern  R.  Co.  v. 
Tomllnson,  116  Va.  153,  81  SE  89. 

"In*  every  case,  the  degree  of  care 
to  be  exercised  is  dependent  upon 
the  circumstances  and.  If  the  acci- 
dent is  attributable  to  the  existence 
of  defects  In  the  road,  or  in  the 
mechanical  appliances  availed  of  for 
the  operation  of  the  railroad,  by  rea- 
son of  which  there  was  a  possibility 
of  loss  of  life  or  limb  to  the  travel- 
ing public,  the  strict  rule  requiring 
the  highest  degree  of  care  and  of 
human  skill  would  be  applicable." 
Stierle  v.  Union  R  Co.,  166  N.  Y.  70, 
73,  50  NB  419. 

[al  The  degree  of  vlgllanoe  must 
to  some  extant  depend  on  the  degree 
of  peril  which  would  be  Incurred  by 
reason  of  a  lack  of  vigilance.  Proth- 
ero v.  Citizens'  St  R.  Co.,  134  Ind. 
431.  33  NE  765. 

[b]  Wot  limited  to  operation  of 
oars*— (1)  A  carrier's  duty  to  exer- 
cise the  high  degree  of  diligence 
which  would  be  exercised  by  very 
prudent  persons  under  similar  cir- 
cumstances Is  not  limited  to  the  op- 
eration of  its  cars  and  trains.  St. 
Louis  Southwestern  R.  Co.  v.  Gre- 
sham, 106  Tex.  462,  167  SW  724  [aff 
(Civ.  A.)  140  SW  4831.  (2)  It  Is  the 
duty  of  a  carrier  of  passengers  to 
use  the  highest  degree  of  care  known 
to  human  foresight,  not  only  In  the 


manner  of  operating  trains,  but  as  to 
the  equipment.  Norfolk-Southern  R. 
Co.  v.  Tomllnson,  116  Va.  163,  81  SB 

8.  111. — Sandy  v.  Lake  Street  El. 
R.  Co.,  235  111.  194,  85  NE  300  [aff 
137  111.  A.  244];  Chicago,  etc.  R.  Co. 
v.  PUlsbury,  128  111.  9,  14  NE  22,  6 
AmSR  483. 

Ky. — Bogard  v.  Illinois  Cent.  R. 
Co.,  144  Ky.  649,  189  SW  866,  36 
LRANS  837  and  note. 

N.  Y. — Stierle  v.  Union  R  Co..  166 
N.  Y.  70,  50  NE  419;  Jensen  v.  Ham- 
burg-American Packet  Co.,  23  App. 
Dlv.  163.  48  NYS  630;  Luter  v.  Union 
R.  Co.,  84  Mlsc  46,  145  NYS  893. 

Oh. — Cleveland,  etc.,  R  Co.  v.  An- 
derson, 21  Oh.  Cir.  Ct.  288,  11  Oh. 
Cir.  Dec  766. 

Tex. — Houston,  etc.,  R  Co.  v.  Rich- 
ards. 20  Tex.  Civ.  A.  203,  49  SW  687. 

[a]  Dangers  not  Incident  to  trans- 
portation.— As  to  matters  not  di- 
rectly Involved  In  the  unusual  dan- 
frer  Incident  to  transportation,  for 
nstance,  as  to  the  stations,  premises, 
and  the  like,  the  strictest  rule  of 
care  is  not  applicable.  O'Reilly  v. 
Long  Island  R.  Co.,  15  App.  Dlv.  79, 
44  NYS  264;  Bruswlts  v.  Netherlands 
American  Steam-Nav.  Co.,  64  Hun 
262,  19  NYS  76;  Cleveland,  etc.,  R. 
CO.  v.  Anderson,  21  Oh.  Cir.  Ct.  288, 
11  Oh.  Cir.  Dec  765;  Houston,  etc., 
R.  Co.  v.  Richards,  20  Tex.  Civ.  A. 
203,  49  SW  687. 

7.  U.  S. — Louisville,  etc..  R.  Co. 
v.  Fisher.  165  Fed.  68,  83  CCA  684, 
11  LRANS  926. 

Cal. — Kline  v.  Santa  Barbara  Con- 
sol.    R.   Co.,   150   Cal.    741,   90   P   125. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Berkowltz.  137  111.  A.  95  [aff 
234  111.  450,  84  NE  1058]. 

Ind. — Bedford,  etc.,  R  Co.  v.  Rain- 
bolt,   99   Ind.   551. 

Mass. — Magee  v.  New  York,  etc,  R. 
Co.,  196  Mass.  111.  80  NE  689. 

See  also  Infra  §|  1302.  1335. 

[a]  Ordinary  Incidents  of  traveL— 
A  railroad  company  cannot  be  held 
answerable  to  a  passenger  In  dam- 
ages because  of  matters  which  are 
ordinary  Incidents  of  travel,  such  as 
exposure  to  drafts  from  windows 
opened  by  or  at  the  request  of  other 
passengers.  Louisville,  etc,  R  Co. 
v.  Fisher.  156  Fed.  68,  83  CCA  684, 
11  LRANS  926  and  note. 

8.  Dixon  v.  Great  Falls,  etc.,  R.' 
Co.,  88  App.  (D.  C.)  691;  Rivers  v. 
Pennsylvania  R.  Co.,  83  N.  J.  L. 
513,  83  A  883;  Trinity,  etc.,  R.  Co.  v. 
McCune,  (Tex.  Civ.  A.)  154  SW  287; 
Moore  v.  Northern  Texas  Tract.  Co., 
41  Tex.  Civ.  A.  583,  95  SW  652. 

[a].  Exposure  to  avoidable  danger. 
— to  expose  a  passenger  to  danger 
which  reasonable  foresight  could  have 
avoided  is  negligence  on-  the'  part  of 
the  carrier.  Dixon  v.  Great  Falls, 
etc.,  R.  Co..  38  App.  (D.  C.)  591, 
AnnCasl913C  571  and  note. 

[b]  "By  foresight  Is  meant  not 
foreknowledge  absolute,  nor  that  ex- 
actly such  an  accident  as  has  hap- 
pened was  expected  or  apprehended, 
but  rather  that  the  characteristics 
of  the  accident  are  such  that  it  can 
be  classified  among  events  that,  with- 
out due  care,  are  likely  to  occur, 
and  that  due  care  would  prevent." 
Rivers  v.  Pennsylvania  R  Co.,  83 
N.    J.   L.   613.    615.    83   A   883. 

9.  Nashville,  etc.,  R.  Co.  v.  Crosby, 
183  Ala.  237.  62  S  889;  Washington. 


862     [IOC.  J.] 


CARRIERS 


[§  1300 


cording  to  some  authorities,  the  degree  of  care 
required  varies  according  to  the  time  and  place,  the 
highest  degree  of  care  being  required  while  the  pas- 
senger is  in  the  course  of  transportation  on  the  car- 
rier's vehicle,  or  boarding  or  alighting  therefrom,10 
and  only  reasonable  or  ordinary  care  being  required 
while  he  is  waiting  in  the  carrier's  station  or  on  its 

etc,  R.  Co.  v.  Slyder,  43  App.  (D.  C.) 
95;  Evans ville,  etc.,  R.  Co.  v.  Athon, 
«  Ind.  A  295.  8t  NE  469.  61  AmSR 
303;  State  v.  Blunt,  110  Mo.  322.  19 
SW  650.  See  also  supra  {  1294;  Infra 
II  1337-1347. 

10.  Ala. — Seaboard  Air  Line  R. 
Co.  v.  Mobley,  69  S  614:  Nashville, 
etc.,  R.  Co.  v.  Crosby,  183  Ala.  237, 
62  S  889 

D.  G— Washington,  etc.,  R  Co.  v. 
Slyder,  43  App.  95. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Kelter,  175  Ind.  268,  92  NE  982;  Pere 
Marquette  R.  Co.  v.  Strange,  171  Ind. 
160,  84  NE  819,  85  NE  1026.  20 
LRANS  1041;  Indianapolis  Southern 
R.  Co.  v.  Wall,  54  Ind.  A  43,  101 
NE  680. 

Kan. — Chicago,  etc,  R.  Co.  v.  Wim- 
mer,  72  Kan.  566.  84  P  378,  4  LRANS 
140.   7  AnnCas  766. 

N.  T.— Kelly  v.  Manhattan  R.  Co, 
112  N.  T.  443,  20  NE  383,  3  LRA 
74. 

Vt.— Wiley  v.  Rutland  R.  Co.,  86 
Vt.  604,  86  A  808. 

See  also  supra  |  1299. 

fa]  EMumn  for  rule.— (1)  "The 
common  law,  for  the  purpose  of  de- 
termining questions  of  liability  for 
injury,  divided  passengers  into  two 
classes — (1)  those  being  transported, 
and  (2)  those  not  being  transported. 
The  highest  practical  care  and  dili- 
gence were  exacted  of  the  carrier  for 
the  safety  of  passengers  of  the  first 
class,  and,  in  case  of  injury  re- 
sulting from  defective  roadbed,  equip- 
ment or  management,  a  presumption 
of  the  carrier's  negligence  was  in- 
dulged by  law  in  favor  of  the  In- 
jured person.  The  carrier  was  bound 
only  for  the  exercise  of  ordinary 
care  with  respect  to  passengers  of 
the  second  class,  and  in  case  of  ac- 
cidental Injury  no  presumption  as  to 
negligence  existed  In  favor  of  either 
party.  .  .  .  The  propriety  and 
justice  of  the  requirement  that  a 
high  degree  of  care  be  exercised  for 
the  security  of  passengers  of  the 
first  class,  and  the  sound  public 
policy  upon  which  the  presumption 
of  negligence  in  case  or  accidental 
Injury  to  one  of  that  class  from  de- 
fective roadway  or  equipment  is 
founded,  are  manifest.  A  passenger 
being  transported  at  a  high  rate  of 
speed  by  powerful  engines  is  help- 
lessly in  charge  of  the  carrier,  re- 
quired to  obey  its  regulations,  and 
to  rely  for  his  safety  wholly  upon 
the  foresight,  care  and  prudence  of 
its  agents.  All  of  its  ways,  in- 
strumentalities and  methods  of  oper- 
ation are  exclusively  within  its  con- 
trol, and  the  slightest  omission  or 
neglect  with  respect  to  any  of  these 
'things  is  likely  to  be  followed  by 
frightful  consequences."  Pere  Mar- 
quette R.  Co.  v.  Strange,  171  Ind. 
160,  166,  84  NE  819,  85  NE  1026,  20 
LRANS  1041.  (2)  "A  neglect  of 
duty  in  such  a  case  is  likely  to 
result  In  great  bodily  harm  and  some- 
times death  to  those  who  are  com- 
pelled to  use  that  means  of  con- 
veyance. As  the  result  of  the  least 
negllgerice  may  be  of  so  fatal  a 
nature,  the  duty  of  vigilance,  on  the 
part  of  the  carrier,  requires  the  ex- 
ercise of  that  amount  of  care  and 
skill  In  order  to  prevent  accident." 
Kelly  v.  Manhattan  R.  Co.,  112  N.  T. 
443.   450.   20  NE  883.   3   LRA  74 


platforms,  or  leaving  its  premises.11  According  to 
other  authorities,  however,  the  carrier  is  bound  to 
exercise  the  highest  degree  of  care  to  protect  a  pas- 
senger during  the  entire  continuance  of  the  relation, 
from  the  time  he  becomes  a  passenger  until  he 
ceases  to  be  such  by  the  completion  of  his  journey 
and  has  left  the  carrier's  premises.11 


[b]  Time  to  reach  place  of  safety. 
— It  Is  the  duty  of  a  carrier  to  ex- 
ercise the  highest  degree  of  care  for 
the  safety  of  its  passengers,  not 
only  In  the  act  of  alighting,  but 
until  after  such  reasonable  period  of 
time  as  will  permit  them  to  get  into 
a    place    of    safety    after    alighting. 


Washington,  etc.,  R  Co.  v.  Slyder,  48 
App.  (D.  C,)  96. 

11.  U.  S. — Taylor  v.  Pennsylvania 
Co.,  60  Fed.  755. 

Ala. — Nashville,  etc,  R  Co.  v. 
Crosby,  183  Ala.  237.  62  8  889. 

Ark. — Chicago,  etc,  R.  Co.  v. 
Owens,  118  Ark.  467,  177  SW  8;  St. 
Louis,  etc.,  R.  Co.  v.  Musgrove,  113 
Ark.  599.  169  SW  236;  St.  Louis,  etc, 
R.  Co.  v.  Hutchinson,  101  Ark.  424, 
142  SW  527;  St.  Louis,  etc..  R.  Co. 
v.  Wood,  96  Ark.  311,  131  SW  869, 
33  LRANS  855  and  note. 

Cal. — Falls  v.  San  Franclso,  etc, 
R  Co,  97  Cal.  114,  31  P  901. 

Ga. — Southern  R.  Co.  v.  Reeves,  116 
Ga.   743,  42  SE  1015. 

Ind. — Pere  Marquette  R  Co.  v. 
Strange.  171  Ind.  160,  84  NE  819,  85 
NE  1026.  20  LRANS  1041;  Pennsyl- 
vania Co.  v.  Marlon,  104  Ind.  239,  3 
NE  874;  Indianapolis,  etc,  R  Co.  v. 
Wall,  54  Ind.  A.  43.  101  NE  680; 
Glenn  v.  Lake  Erie,  etc,  R.  Co,  73 
NE   861. 

Me. — Polland  v.  Grand  Trunk  R. 
Co.,  112  Me.  286.  92  A  38;  Maxfleld 
v.  Maine  Cent.  R.  Co,  100  Me.  79, 
60  A  710. 

Mass. — Moreland  v.  Boston,  etc, 
R.  Co,  141  Mass.  31,  6  NE  226^  [dist 
Dodge  v.  Boston,  etc,  R.  Co,  148 
Mass.  207.  19  NE  3731. 

Nebr. — Chicago,  etc,  R.  Co.  v. 
Mann,  78  Nebr.  541,  111  NW  379; 
Fremont,  etc,  R.  Co.  v.  Hagblad,  72 
Nebr.  773.  101  NW  1033,  106^TW 
1041.  4  LRANS  254,  9  AnnCas 
1096.* 

N.  T. — Kelly  v.  Manhattan  R.  Co., 
112  N.  T.  443,  20  NE  383,  3  LRA 
74  [dist  West  v.  New  York,  etc,  R. 
Co,  73  N.  Y.  595];  Lafflln  ▼.  Buffalo, 
etc,  R.  Co.,  106  N.  Y.  136,  12  NE 
699,   60  AmR  433. 

Tex. — International,  etc.  R  Co.  v. 
Hugen,  45  Tex.  Civ.  Jk.  826,  100  SW 
1000. 

Utah. — Palmer  v.  Oregon  Short 
Line  R.  Co,  34  Utah  466,  98  P  619, 
16  AnnCas  229. 

Vt— Wiley   v.   Rutland   R   Co,   <C 
Vt.  504,  86  A  808. 
"  See  also  Infra  91  1337,  1338. 

"While  it  is  the  duty  of  a  railroad 
company  to  keep  Its  platform  and 
approaches  safe  and  convenient  for 
the  ingress  and  egress  of  passengers 
to  and  from  its  cars,  the  rigor  of  the 
rule  which  requires  It,  out  of  con- 
sideration of  public  policy,  to  ex- 
ercise the  highest  possible  diligence 
for  the  benefit  of  the  passenger  while 
In  the  actual  progress  of  his  Journey, 
and  holds  It  responsible  for  the 
slighest  defect  in  its  machinery, 
track  and  appliances,  is  measurably 
relaxed  with  respect  to  Its  platform 
and  approaches.  With  respect  to 
these,  It  is  to  be  held  to  that  reason- 
able jjegree  of  care  for  the  safety 
and  protection  of  its  patrons,  hav- 
ing regard  to  the  nature  of  its  bus- 
iness, as  is  demanded  of  Individuals 
upon  whose  premises  others  come  by 
Invitation  or  Inducement  for  the 
transaction  of  business."  Pennsyl- 
vania Co.  v.  Marion,  104  Ind.  239, 
242,  3  .NE  874. 

[a]  Season*  for  distinction. — (1) 
"The  special  circumstances  and  risks 
attending  the  actual  transportation 
of  passengers  do  not  exist  with  re- 
spect to  passengers  before  entering 
or  after  leaving  the  coaches  of  such 
carriers.  The  perils  surrounding  a 
passenger  while  about  the  waltfng- 
room,  platform  and  station  grounds 
of  a  railroad  company  are  not  dif- 
ferent in  kind  from  those  to  be  en- 
countered by  persons  while  upon  the 
Dermises  of  numerous  manufacturing 
and     mercantile     establishments,     to 


which  they  have  come  by  Invitation 
or  Inducement  for  the  transaction  of 
business.  That  high  degree  of  dili- 
gence and  care  exacted,  out  of  con- 
sideration of  public  policy,  for  the 
benefit  of  passengers  in  the  actual 
progress  of  their  Journey  Is  accord- 
ingly relaxed  in  the  case  of  passen- 
gers who  are  about  the  stations, 
platforms  and  approaches  of  a  rail- 
way company.  The  obligation  rest- 
ing upon  the  company  in  supplying 
and  maintaining  these  accommoda- 
tions, and  with  respect  to  passen- 
gers using  the  same,  is  to  exercise 
only  ordinary  care,  or  care  in  pro- 
portion to  the  danger  likely  to  be 
encountered."  Pere  Marquette  R 
Co.  v.  Strange.  171  Ind.  160,  166.  84 
NE  819,  85  NE  1026.  20  LRANS 
1041.  (2)  "For  the  reason  that  the 
consequences  of  a  neglect  of  the 
highest  skill  and  care  which  human 
foresight  can  attain  to  are  naturally 
of  a  much  less  serious  nature.  The 
rule  in  such  cases  is  that  the  car- 
rier Is  bound  simply  to  exercise  or- 
dinary care  in  view  of  the  dangers 
to  be  apprehended."  Kelly  v.  Man- 
hattan R.  Co,  112  N.  Y.  442.  450, 
20    NE   383,   3    LRA   74. 

[bl  Where  one  la  pushed  from  a 
platform  of  a  railroad  oar  by  the 
carrier's  porter,  such  act,  as  a  mat- 
ter of  law,  constitutes  a  failure  to 
exercise  ordinary  care  for  such  per- 
son's safety,  to  which  degree  of  care 
he  is  entitled,  although  his  relation 
as  passenger  has  terminated.  Inter- 
national, etc,  R.  Co.  v.  Hugen,  45 
Tex.  Civ.  A.  826,  100  SW  1000. 

[c]  Question  for  Jury-— The  duty 
of  a  station  agent  to  the  public 
about  the  station  grounds  Is  not 
necessarily  limited  by  the  rules  pre- 
scribed by  the  company,  but  is 
measured  by  the  requirements  of  the 
law,  and  whether  such  duty  was 
performed  under  the  circumstances 
of  a  particular  case  where  a  person 
received  an  Injury  on  such  grounds 
is  a  question  of  fact  for  the  Jury. 
New  England  R.  Co.  v.  Hyde.  101  Fed. 
401,  41  CCA  649  [certiorari  den  181 
U.  S.  619  mem,  21  SCt  924  mem.  4( 
L.  ed.  1031  mem].  See  generally 
infra  ||  1463-1473. 

19.  Southern  Pac.  Co.  v.  Ward, 
208  Fed.  386,  125  CCA  601;  Louisville, 
etc,  R.  Co.  v.  Johnson.  168  Ky.  351. 
182  SW  214.  LRA1916D  514:  Jordan 
v.  New  York,  etc,  R.  Co,  165  Mass. 
346.  43  NE  111.  62  AmSR  522.  3t 
LRA  101;  Dodge  v.  Boston,  etc,  R 
Co,  148  Mass.  207,  19  NE  373.  11 
AmSR  541,  2  LRA  83  and  note  [dist 
Moreland  v.  Boston,  etc,  R.  Co,  141 
Mass.  81.  6  NE  225];  Gaynor  v.  Old 
Colony,  etc,  R  Co,  100  Mass.  208.  97 
AmD  96;  Brackett  v.  Southern  R.  Co, 
88  S.  C.  447.  70  SE  1026,  AnnCasl912C 
1212:  Johns  v.  Charlotte,  etc.  R.  Co.. 
39  S.  C.  162,  17  SB  698.  39  AmSR 
709,  20  LRA  620  and  note.  See  also 
supra   II   1296-1298;   infra  I   1337   et 

[a]  Seasons  for  rule. — "The  public 
business  of  carrying  passengers  Is 
now  so  controlled  by  a  few  persons 
or  corporations  that  those  who  travel 
must  of  necessity  use  their  stations 
and  waiting  rooms,  and  with  In- 
creasing population  the  number  of 
persons  using  these  stations  is  con- 
stantly on  the  increase.  The  arrange- 
ments for  the  comfort  and  health 
of  all  classes  of  the  general  public. 
— women  and  children,  the  old  and 
the  feeble,  the  ignorant  and  Inex- 
perienced,— are  under  the  exclusive 
control  of  the  carriers,  and  It  seems 
but  reasonable  that  they  should  be 
held  to  a  very  high  degree  of  care  in 
providing    at    their   stations    for    the 
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[i  1301]  3.  What  Law  Governs.13  Where  an  action 
against  a  carrier  for  personal  Injuries  is  .regarded 
as  an  action  in  tort,  the  law  which  governs  the 
degree  of  care  required  and  the  liability  of  a  carrier 
for  its  negligence  in  injuring  a  passenger  is  the  law 
of  the  place  where  the  injury  occurred,  and  not  that 
of  the  place  where  the  contract  of  carriage  was 
made.14  Hence  rights  given  by  the  lex  loci  delicto 
can  be  defeated  only  by  defenses  permitted  by 
that  law;1"  and,  where  no  special  law  of  such 
other  jurisdiction  is  pleaded  and  proved,  the  pre- 
sumption is  that  it  is  the  same  as  the  law  of  the 
forum.18    But,  where  the  action  is  regarded  as  based 


on  the  contract  of  carriage,  the  lex  loci  contractus 
governs.17  The  remedy,  pleading,  and  procedure  are 
governed  by  the  law  of  the  forum.18 

[$  1302]  4.  Carrier  Not  Insurer;  Liable  Only  for 
Negligence.  A  carrier  of  passengers  is  not  as  abso- 
lutely liable  for  the  safety  of  the  passengers  as  a 
carrier  of  goods  is  for  the  safety  of  ithe  goods;  but 
it  is  only  liable  for  injuries  to  passengers  which  are 
caused  by  its  negligence18  in  failing  to  exercise  the 
proper  degree  of  care,  skill,  and  diligence  for  such 
passengers'  safety,20  and  therefore  is  not  an  insurer 
of  the  safety  of  passengers,21  in  the  sense  in  which 
a  carrier  of  goods  is  said  to  be  an  insurer  of  the 


safety  and  comfort  of  those  whom 
they  Impliedly  invite  to  use  their 
stations  and  waiting-  rooms.  Another 
cogent  reason  against  applying  the 
rule  of  extraordinary  care  in ,  rela- 
tion to  the  roadbed,  track,  cars,  ap- 
pliances, and  the  like,  and  the  rule 
of  ordinary  care  as  to  the  construc- 
tion and  maintenance  of  stations  and 
waiting  rooms,  is  that  the  attempt 
to  apply  different  rules  will  often 
result  in  the  greatest  perplexity  and 
the  most  refined  distinctions  In  de- 
termining whether  an  injury  com- 
plained of  should  be  referred  to  a 
condition  existing  in  the  station  or 
to  the  operation  of  a  train."  Brackett 
v.  Southern  R.  Co..  88  S.  C.  447, 
452.    70    SE    1026,   AnnCasl912C   1212. 

13.  See  generally  Conflict  of  Laws. 

14.  U.  S.— Smith  v.  Atchison,  etc., 
R.  Co.,  194  Fed.  79,  114  CCA  167. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  266,  168  6W  1106. 
-     Ga. — Seaboard   Air    Line   R.   Co.   v. 
Andrews.    140    Ga.    264,    7E    SB    925, 
AnnCasl914D  165. 

Ky. — Dallas  v.  Illinois  Cent.  R.  Co., 
144  Ky.  737,  189  SW  958;  Pittsburg, 
etc.,  R.  Co.  v.  Grom,  142  Ky.  61. 
133  SW  977;  Louisville,  etc.,  R.  Co. 
v.  Harmon,  64  SW  640,  28  KyL 
871. 

Mo. — Coy  v.  St.  Louis,  etc.,  R.  Co., 
186  Mo.  A.  408,  172  SW  446. 

N.  Y. — Haus  v.  Brie  R.  Co.,  89 
Misc.    416,    151   NTS   919. 

Que. — Canadian  Pac  R,  Co.  v. 
Parent.  24  Que.  K.  B.  198  [app  dism 
51  Can.  S.  C.  224,  21  DomLR  681, 
and  aft  46  Que.   Super.  .8191. 

[a]  Validity  of  walvsr^Whether 
a  waiver  of  liability  for  injuries, 
printed  on  the  back  of  a  pass,  is 
valid  and  a  defense  to  an  action  for 
injuries  to  the  person  riding  on  the 
pass,  by  the  carrier's  negligence;  de- 
pends on  the  law  of  the  place  where 
the  Injury  occurred.  Smith  v.  Atchi- 
son, etc.,  R  Co..  194  Fed.  79,  114 
CCA   167. 

IB.  Pittsburg,  etc.,  R  Co.  v. 
Grom,  142  Ky.  61,  133  SW  977. 

IB.  Seaboard  Air  Line  R.  Co.  v. 
Andrews,  140  Ga.  264,  78  SB  925. 
AnnCasl914D  166;  Alabama  Midland 
R.  CO.  v.  Guilford,  119  Ga.  523,  46 
SE  666;  Canadian  Pac.  R.  Co.  v. 
Parent,  24  Que.  K.  B.  193  [aff  46  Que. 
Super.  319,  and  app  dism  61  Can.  S. 
C.  234,  21  DomLR  6811. 

17.  El  Paso,  etc.,  ft.  Co.  v.  Lan- 
don.  58  Tex.  Civ.  A.  397,  124  SW  744. 

18.  St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  266,  168  SW  1106. 

[a]        Borden     of     proof.— Where 

Plaintiff,  while  lawfully  riding  on  a 
reigrht  train,  was  Injured  in  Mis- 
souri, and  brought  suit  in  Arkansas, 
the  burden  of  proof  was  governed 
by  the  Arkansas  law,  and  the  Arkan- 
sas rule  that,  if  a  passenger  on  any 
kind  of  a  train  is  Injured  by  its  op- 
eration, a  presumption  of  the  car- 
rier's negligence  arises  was  appli- 
cable. St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  265,  168  SW  1106. 

19.  U.  S. — Stokes  v.  Saltonstall, 
13  Pet.  181,  10  L.  ed.  115;  Boyce  v. 
Anderson.  2  Pet.  159,   7  L.  ed.  879. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Dyer,  115  Ark.  262,  170  SW  1013; 
Little  Rock  Tract.,  etc.,  Co.  v.  Klm- 
foro,  75  Ark.  211,  87  SW  121,  644. 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.    Co.,    26    Del.    107,    80   A    1001; 


M 


Eaton  v.  Wilmington  City  R.  Co.,  24 
Del.  486,  76  A  369;  Benson  v.  Wil- 
mington City  R.  Co.,  24  Del.  202,  76 
A  793;  Baldwin  v.  Peoples'  R.  Co.,  23 
Del.  81,  76  A  1088  [aft  23  Del.  383,  72 
A  979];  Elliott  v.^Wilmlngton  City 
R  Co.,  22  Del.  670,  73  A  1040;  Reins 
v.  Wilmington  City  R.  Co..  67  A  168. 

Ind. — Grand  Rapids,  etc.,  R.  Co.  v. 
Boyd,  65  Ind.  626. 

La Jones  v.    Canal,   etc.,   R.   Co., 

109  La.  213,  33  S  200. 

Md. — Stockton  v.  Frey,  4  GUI  406, 
45  AmD   138. 

Mich. — Grand  Rapids,  etc..  R.  Co. 
v.  Huntley,  38  Mich.  537,  31  AmR 
321  and  note. 

Mo. — Canaday  v.  St.  Louis  United 
R.  Co.,  134  Mo.  A.  282,  114  SW  88. 

N.  J. — Olsofrom  v.  North  Jersey 
St.  R.  Co..  81  N.  J.  L.  321,  79  A  1039; 
Trenton  Pass.  R.  Co.  v.  Guarantors 
Liability  Indemn.  Co.,  60  N.J.  L  246, 
37  A  609,  44  LRA  213. 

N.  T. — McPadden  v.  New  York 
Cent.  R.  Co..  44  N.  Y.  478,  4  AmR 
705;  O'Neil  v.  New  York.  etc..  R  Co., 
121  App.  Dlv.  487,  106  NY8  128:  Hol- 
llster  v.  Nowlen,  19  Wend.  234,  32 
AmD  456;  Camden,  etc.,  R.,  etc.,  Co. 
v.  Burke,  18  Wend.  611,  28  AmD  488. 

N.  C. — Marable  v.  Southern  R  Co., 
142  N.  C.  557,  663,  56  SB  365  [oit 
~  cj;  Hollingsworth  v.  Skelding,  142 
C.  246.  65  SE  212. 

Okl.— Midland  Valley  R.  Co.  v.  Hll- 
liard.  148  P  1001. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  225,  3  AmR  581;  Barllck  v. 
Baltimore,  eta,  R  Co.,  41  Pa.  Super. 
87. 

Tex. — Beaumont,  etc.,  R.  Co.  v. 
Bishop.  (Civ.  A)  160  SW  976;  Texas, 
etc.,  R.  Co.  v.  Maughon,  (Civ.  A.) 
189  SW  811. 

W.  Va. — GUlingham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  688,  14  SB  243,  29 
AmSR  827.   14  LRA  798. 

Bug. — Bast  Indian  R.  Co.  v.  Muk- 
erjee,  [1901]  A.  C.  896,  8  BRC  420; 
Redhead  v.    Midland  R.   Co..  L.   R.   2 

8.  B.  412;  Christie  v.  Griggs.  2 
ampb.  79;  Aston  v.  Heaven,  2  Esp. 
538.  The  earlier  English  cases  on 
the  subject  are  fully  referred  to  in 
Ingalls  v.  Bills,  9  Mete.  (Mass.)  1, 
43  AmD  846  and  note. 

Can. — Colpltts  v.  Reg.,  6  Can.  Exch. 
254. 

Ont.— Wells  v.  Port  Arthur,  10 
OntWR    1098. 

See  also  cases  infra  note  21. 

Inevitable  aootaent-  see  infra,  9 
1335. 

SO.     See  supra  l{   1294-1299. 

31.  U.  S.— New  York,  etc,  R.  Co. 
v.  Lincoln,  223  Fed.  896,  139  CCA 
334;  Irvine  v.  Delaware,  etc.,  R.  Co., 
184  Fed.  664,  106  CCA  600'  Ozanne 
v.  Illinois  Cent.  R.  Co.,  151  Fed.  900; 
Pennsylvania  R.  Co.  v.  McCaffrey, 
149  Fed.  404,  79  CCA  224;  Ladd  v. 
Foster,  81  Fed.  827,  12  Sawy.  547; 
Hazard  v.  Chicago,  etc.,  R.  Co.,  11  F. 
Cas.  No.  6,276,  1  Blss.  603. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Mobley,  69  S  614;  Irwin  v.  Louisville, 
etc.,  R.  Co..  161  Ala.  489.  50  S  62,  135 
AmSR  153,  18  AnnCas  772  and  note: 
Culberson  v.  Empire  Coal  Co.,  156 
Ala.  416,  47  S  237;  Louisville,  etc., 
R.  Co.  v.  Mulder.  149  Ala.  676.  42  S 
742;  Birmingham  R..  etc,  Co.  v. 
King.   149  Ala.  504,  42  S  612. 

Ark. — Dtllahunty  v.  Chicago,  etc., 
R.  Co.,  119  Ark.  392,  178  SW  420;  St. 


Louis,  etc  R.  Co.  v.  Dyer,  115  Ark. 
262,  170  SW  1013;  St.  Louis,  etc.,  R. 
Co.  v.  Musgrove,  113  Ark.  699.  169 
SW  236;  Chicago,  etc.,  R.  Co.  v. 
Brown,  111  Ark.  288,  163  SW  526; 
Arkansas  Cent.  R.  Co.  v.  Janson,  90 
Ark.  494,  119  SW  648;  Price  v.  St. 
Louis,  etc.,  R.  Co.,  '75  Ark.  479.  88 
SW  676.  112  AmSR  79. 

Cal. — Nagie  v.  California  South.  R. 
Co.,  88  Cal.  86,  25  P  1106;  Treadwell 
v.  Whittier,  80  Cal.  574,  22  P  266,  13 
AmSR  175,  5  LRA  498;  Falrchlld  v. 
California  Stage  Co.,  13  Cal.   699. 

Colo. — Colorado,  etc,  R.  Co.  v.  Mc- 
George,  46  Colo.  15,  102  P  747,  188 
AmSR  43,  17  AnnCas  880. 

Conn. — Anthony  v.  Connecticut  Co., 
88  Conn.  700,  92  A  672;  Kibbe  v.  Con- 
necticut Co.,  85 -Conn.  641,  84  A  329, 
AnnCasl918C  167;  Thorson  v.  Groton, 
etc.,  R.  CO.,  86  Conn.  11,  81  A  1024; 
Hall  v.  Connecticut  River  Steamboat 
Co.,  13  Conn.  819. 

Del. — Braunstein  v.  People's  R. 
Co.,  25  Del.  55,  78  A  609;  Eaton  v. 
Wilmington  City  R.  Co.,  24  Del.  436. 

75  A  869;  Benson  v.  Wilmington  City 
R  Co.,  24  Del.  202,  75  A  793;  Coyle 
v.  People's  R:  Co.,  23  Del.  464,  80  A 
688;  File  v.  Wilmington  City  R.  Co., 
23  Del.  463,  80  A  623:  Duggan  v.  New 
Jersey,   etc,   Ferry   Co.,    28    Del.    818, 

76  A  636;  Elliott  v.  Wilmington  City 
R.  Co.,  22  Del.  570,  78  A  1040;  Smith- 
ers  v.  Wilmington  City  R.  Co..  22 
Del.  422,  67  A  167;  Reiss  v.  Wilming- 
ton City  R.  Co.,  67  A  153. 

D.  C. — Munsey  v.  Webb,  87  App. 
185;  Klght  v.  Metropolitan  R  Co.. 
21  App.  494. 

Fla. — Florida  R.  Co.  v.  Dorsey,  5» 
Fla.   260,  52  S  963. 

Ga. — Georgia  Cent.  R.  Co.  v.  Lipp- 
man,  110  Ga.  666,  86  SB  202,  50  LRA 
678;  Grimsley  v.  Atlantic  Coast  Line 
R.  Co.,  1  Ga.  A.  657.  67  SB  943. 

111. — Barnes  v.  Danville  St.  R., 
etc.,  Co.,  235  111.  666,  86  NE  921,  128 
AmSR  237;  Chicago,  etc.,  R.  Co.  v. 
Byrum,  163  111.  131,  38  NB  578;  Chi- 
cago, etc.,  R  Co.  v.  Lewis,  146  111. 
67,  S3  NB  960;  Chicago,  etc.,  R.  Co. 
V.  Arnol.  144  111.  261,  33  NE  204,  19 
LRA  313;  Keokuk  Northern  Line 
Packet  Co.  v.  True,  88  111.  608;  Ga- 
lena, etc.,  R.  Co.  v.  Fay,  16  III.  558, 
68  AmD  323;  Wimmer  v.  Chicago  R. 
Co.,  185  111.  A.  628;  Ware  v.  Illinois 
Cent.  R:  Co.,  119  III.  A.  466;  West 
Chicago  St.  R.  Co.  v.  Luka,  72  111.  A. 
60;  Chicago,  etc.,  R.  Co.  v.  Carroll,  6 
111.  A.  201. 

Ind. — Tippecanoe,  etc.,  Co.  v.  Jes- 
ter, 180  Ind.  857,  101  NE  915,  LRA 
1915B  721  and  note;  Louisville,  etc.. 
Tract.  Co.  v.  Korbe,  176  Ind.  460,  93 
NE  6,  94  NE  768  [rev  (A.)  90  NE 
488];  Louisville,  etc,  R.  Co.  v.  Ped- 
lg-o,  108  Ind.  481,  8  NE  627;  Louis- 
ville, etc.,  R.-  Co.  v.  Thompson,  107 
Ind.  442,  8  NE  18,  9  NE  357,  67  AmR 
120;  Louisville,  etc.,  R.  Co.  v.  Kelly, 
92  Ind.  871,  47  AmR  149;  Grand  Rap- 
ids, etc,  R.  Co.  v.  Boyd.  65  Ind.  526  r 
Sherlock  v.  Ailing,  44  Ind.  184;  Jef- 
fersonvllle  R.  Co.  v.  Hendricks,  26 
Ind.  228;  Public  Utilities  Co.  v. 
Cosby,  60  Ind.  A.  252,  110  NE  576; 
Terre  Haute  Tract.,  etc..  Co.  v. 
Payne,  45  Ind.  A.  132,  89  ME  413. 

Iowa. — Bloom  v.  Sioux  City  Tract. 
Co..  122  NW  831;  Blumenthal  v. 
Union  Electric  Co..  129  Iowa  322.  106 
NW  688;  Cronk  v.  Wabash  R.  Co.. 
122    Iowa    349,    98    NW    884. 
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safety  of  the  goods;22  and  hence  is  not  liable  for 
injuries  caused  by  an  accident  which  an  exercise  of 
the  proper  degree  of  care,  skill,  and  diligence  could 
not  anticipate  or  prevent.23  But  the  carrier  is  said 
to  be  an  insurer  against  all  risks  caused  or  in- 
creased by  its  negligence,  without  any  fault  on  the 
part  of  the  passenger;24  and  under  some  statutes,  a 
railroad  company  is  liable  for  injuries  sustained  by 


a  passenger  while  being  transported,  unless  they 
arise  from  the  passenger's  own  criminal  negligence 
or  from  the  violation  of  some  express  regulation  of 
the  company  brought  to  the  passenger's  notice." 

[$  1303]  5.  Liability  as  Affected  by  Means  of 
Conveyance— a.  In  General.  As  a  general  rule  the 
degree  of  care  required  of  a  carrier  of  passengers 
is  not  affected  by  the  means   of  conveyance  or 


Kan. — Lewark  v.  Parkinson,  73 
Kan.  5E3,  85  P  601,  5  LRANS  1069 
and  note;  Chicago,  etc.,  R.  Co.  v. 
Fisher.  49  Kan.  460,  30  P  462. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
O'Brien,  163  Ky.  638.  174  SW  31. 
AnnCasl916E  1084;  Chesapeake,  etc., 
R.  Co.  v.  Burke.  147  Ky.  694.  145  SW 
370,  AnnCasl913D  208;  Kentucky 
Cent.  R.  Co.  v.  Thomas,  79  Ky.  160, 
2  KyL  114;  Cincinnati,  etc.,  R.  Co.  v. 
Vivlon,  41  SW  580,  19  KyL  687. 

Me. — Pomroy  v.  Bangor,  etc.,  R. 
Co.,  102  Me.  497,  67  A  561. 

Md. — United  R.,  etc.,  Co.  v.  Weir, 
10£  Md.  286,  62  A  588;  Philadelphia, 
etc.,  R.  Co.  v.  Allen.  102  Md.  110.  62 
A  245;  Western  Maryland  R  Co.  v. 
Shivers.  101  Md.  391,  61  A  618;  Tall 
v.  Baltimore  Steam  Packet  Co.,  90 
Md.  248,  44  A  1007,  47  LRA  120; 
Baltimore,  etc.,  Tump.  Road  Co.  v. 
Leonhardt,  66  Md.  70,  6  A  346,  59 
AmR  156;  Baltimore,  etc.,  R.  Co.  v. 
State,  60  Md.  449;  Baltimore,  etc,  R. 
Co.  v.  Worthlngton,  21  Md.  276,  83 
AmD  578. 

Mass. — Isenberg  v.  New  York,  etc., 
R.  Co.,  221  Mass.  182,  108  NE  1046; 
Deagle  v.  New  York,  etc.,  R.  Co.,  217 
Mass.  23,  104  NE  493;  Glennen  v. 
Boston  El.  R.  Co..  207  Mass.  497,  93 
NE  700.  32  LRANS  470  and  note: 
Tompkins  v.  Boston  El:  R.  Co..  201 
Mass.  114.  87  NE  488,  131  AmSR  392, 
20  LRANS  1083;  Beattle  v.  Boston 
El".  R.  Co.,  201  Mass. .3.  86  NE  920; 
Rand  v.  Boston  El.  R.  Co..  198  Mass. 
669,  84  NE  841.  _ 

Mich.— Kelley  v.  CityElectric  R. 
Co.,  168   Mich.  79,  133  NW  1085. 

Mo. — Stauffer  v.  Metropolitan  St. 
R.  Co.,  243  Mo.  305,  147  SW  1032; 
Hite  v.  Metropolitan  St.  R.  Co.,  ISO 
Mo.  132.  31  SW  262.  32  SW  33,  61 
AmSR  655;  O'Connell  v.  St.  Louis 
Cable,  etc.,  R.  Co.,  106  Mo.  482.  17 
SW  494;  Furnish  v.  Missouri  Pac.  R 
Co.,  102  Mo.  433,  13  SW  1044,  22 
AmSR  781;  Leslie  v.  Wabash,  etc. 
R.  Co.,  88  Mo.  60;  Gllson  v.  Jackson 
County  Horse  R  Co.,  76  Mo.  282; 
Sawyer  v.  Hannibal,  etc.,  R.  Co.,  37 
Mo.  240,  90  AmD  382:  Johnson  v.  St. 
Joseph  R.,  etc.,  Co.,  143  Mo.  A.  376,  128 
SW  248;  Canaday  v.  St.  Louis  United 
R.  Co.,  134  Mo.  A.  282,  114  SW 
88;  Evers  v.  Wiggins  Ferry  Co.,  116 
Mo.  A.  130,  92  SW  118;  Hamilton  v. 
Metropolitan  St.  R.  Co.,  114  Mo.  A. 
504,  89  SW  893;  Posch  v.  Southern 
Electric  R.  Co.,  76  Mo.  A.  601. 

Mont. — Talllon  v.  Mears.  29  Mont 
161.  74  P  421,  1  AnnCas  613. 

Nebr. — Bevard  v.  Lincoln  Tract. 
Co..  74  Nebr.  802,  105  NW  635,  3 
LRANS  818  and  note;  Omaha  St.  R. 
Co.  v.  Boesen,  74  Nebr.  764,  106  NW 
303,   4   LRANS   122. 

N.  H. — Boucher  v.  Boston,  etc.,  R. 
Co.,  76  N.  H.  91,  79  A  993,  34  LRANS 
728.  AnnCasl912B  847. 

N.  J. — Trenton  Pass.  R  Co.  v. 
Guarantors  Liability  Indemn.  Co., 
60  N.  J.  L.  246,  37  A  609,  44  LRA 
213;  Gardner  v.  New  Jersey  Tract. 
Co..  68  N.  J.  L.  176.  31  A  893. 

N.  Y. — Breen  v.  New  York  Cent., 
etc.,  R.  Co.,  109  N.  Y.  297,  16  NE 
60,  4  AmSR  460;  McPadden  v.  New 
York  Cent.  R.  Co.,  44  N.  Y.  478,  4 
AmR  705:  Fagan  v.  Atlantic  Coast 
Line  R.  Co.,  170  App.  Div.  47.  165 
NYS  609;  Olopp  v.  Interborough 
Rapid  Transit  Co.,  69  Misc.  595,  126 
NYS   184. 

N.  C. — Pruett  v.  Southern  R.  Co.. 
164  N.  C.  3.  80  SE  66.  49  LRANS 
810  and  note,  1  AnnCasl916D  54; 
Penny  v.  Atlantic  Coast  Line  R.  Co.. 
153   N.  C.   296.   69  SE  238,  32  LRANS 


1209;  Briggs  v.  Durham  Tract  Co., 
147  N.  C.  389,  61  SE  873;  Marable  v. 
Southern  R.  Co.,  142  N.  C.  667,  662, 
65  SE  355   [cit  Cycj. 

Oh. — Covington  Transfer  Co.  v. 
Kelly,  36  Oh.  St.  86. 

Or. — Graham  v.  Corvallls,  etc.,  R 
Co.,  71  Or.  477.  142  P  774. 

Pa. — Carothers  v.  Pittsburgh  R 
Co.,  229  Pa.  658,  79  A  134;  Fredericks 
v.  Northern  Cent.  R  Co.,  157  Pa  108, 
27  A  689,  22  LRA  306;  Barllck  v. 
Baltimore,  etc.,  R.  Co.,  41  Pa.  Super. 
87;  Kennedy  v.  Pennsylvania  R.  Co., 
32  Pa  Super.  623. 

R.  I. — Edwards  v.  Manufacturers' 
Bldg.  Co.,  27  R.  I.  248,  61  A  646, 
114  AmSR  37.  2  LRANS  744  and 
note,  8  AnnCas  974;  Brunnchow  v. 
Rhode  Island  Co.,  26  R  1.  211,  58  A 
656. 

S.  C. — Nlckles  v.  Seaboard  Air  Line 
R  Co.,  74  S.  C.  102,  54  SE  256; 
Renneker  v.  South  Carolina  R.  Co., 
20  S.  C.  219. 

Tenn. — Southern  R.  Co.  v.  Brooks, 
125  Tenn.  260,  148  SW  62. 

Tex. — Houston,  etc,  R.  Co.  v.  Bush, 
104  Tex.  26,  183  SW  245.  22  LRANS 
1201  [rev  (Civ.  A.)  123  SW  2011; 
International,  etc.  R.  Co.  v.  Welch, 
86  Tex.  203,  24  SW  890,  40  AmSR 
829;  Gulf,  etc,  R.  Co.  v.  Klllebrew 
20  SW  182;  International,  etc.,  R. 
Co.  v.  Halloren,  53  Tex.  46,  87  AmR 
744;  Dallas  Cons.  Electric  St.  R.  Co. 
v.  Gllmore,  (Civ.  A.)  138  SW  1184; 
St.  Louis  Southwestern  R  Co.  v. 
Parks.  40  Tex.  Civ.  A.  480,  90  SW 
343:  Missouri,  etc.,  R.  Co.  v.  Byrd, 
40  Tex.  Civ.  A.  816,  89  SW  991;  In- 
ternational, etc.,  R.  Co.  v.  Clark,  36 
Tex.  Civ.  A.  195,  81  SW  821;  St 
John  v.  Gulf,  etc.,  R.  Co.,  (Civ.  A.) 
80  SW  236;  Tyler  v.  Texas,  etc.,  R. 
Co.,  (Civ.  A.)  79  SW  1075;  Houston 
Electric  Co.  v.  Nelson,  34  Tex.  Civ. 
A.  72,  77  SW  978;  St.  Louis  South- 
western, R.  Co.,  v.  Harrison.  32  Tex. 
Civ.  A.  368.  73  SW  38;  San  Antonio, 
etc.,  R.  Co.  v.  Lynch,  (Civ.  A.)  66 
SW  517;  St.  Louis,,  etc.,  R.  Co.  v, 
McCullough,  18  Tex.  Civ.  A.  534,  45 
SW  324;  Gary  v.  Gulf,  etc.,  R.  Co.,  17 
Tex.  Civ.  A.  129.  42  SW  676;  Gulf, 
etc.,  R.  Co.  v.  Brown,  16  Tex.  Civ.  A. 
98.  40  SW  608;  Ft.  Worth,  etc,  R. 
Co.  v.  Kennedy,  12  Tex.  Civ.  A.  664, 
35  SW  335;  Texas,  etc.,  R  Co.  v. 
Buckelew,  3  Tex.  Civ.  A.  272,  22  SW 
994. 

Utah. — Chrlstensen  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  137.  99  P  676. 
20  LRANS  256,  18  AnnCas  1159. 

Vt. — Parker  v.  Boston,  etc.,  R  Co., 
84  Vt   329.   79  A  865. 

Va. — Norfolk,  etc.,  R  Co.  v.  Rhodes, 
109    Va.   176,   63   SE   445. 

WaBh. — Weksi  v.  Puget  Sound 
Tract,  etc.,  Co.,  86  Wash.  404,  150 
P  443;  Foster  v.  Seattle  Electric  Co., 
35  Wash.  177.  76  P  996. 

W.  Va. — Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  39  W.  Va.  366,  19  SE 
578,  23  LRA  758;  Gllllngham  v.  Ohio 
River  R.  Co.,  36  W.  Va.  688,  14  SE 
243^29  AmSR  827,  14  LRA  798. 

Wis. — Walczakowski  v.  Milwaukee 
Electric  R.,  etc,  Co.,  157  Wis.  191, 
147  NW  20. 

Can. — Canadian  .  Pac.  R.  Co.  v. 
Challfoux.  22  Can.  S.  C.  721. 

Man. — Hughes  v.  Exchange  Taxi- 
cab,  etc.,  Co.,  11  DomLR  314,  24 
WestLR  174. 

"The  relation  of  a  carrier  to  pas- 
sengers is  not  that  of  an  Insurer. 
They  must  exercise  a  high  degree 
of  care  in  respect  to  all  which  con- 
cerns their  safe  transportation,  but 
are  only  liable  for  negligence.    When 


It  comes  to  the  mere  Incidents  of 
their  personal  comfort  or  discom- 
fort In  the  matter  of  open  or  closed 
windows,  much  must  be  left  with 
the  Individual  passenger.  It  would 
be  a  most  unreasonable  thing  to 
hold  a  carrier  answerable  for  the  ex- 
posure of  passengers  to  such  drafts 
as  are  ordinarily  an  Incident  of 
travel.  Passengers  must  be  expected 
to  exercise  some  Judgment  and  dis- 
cretion about  the  matter  of  open  or 
closed  windows  and  have  some  re- 
gard to  the  comfort  of  each  other." 
Louisville,  etc,  R.  Co.  v.  Fisher, 
155  Fed.  68,  72,  88  CCA  684.  11 
LRANS  926  and  note. 

[a]  ItMOM  for  rulav— "It  most 
be  clear  to  the  dullest  mind  that  tt 
Is  possible  for  a  common  carrier  to 
so  run  its  trains  as  to  absolutely 
prevent  accident  or  injury  to  its 
passengers.  That  such  a  course  is 
'known'  is  equally  clear.  But  no 
one  would  contend  that  common  car- 
riers were  bound  to  exercise  such  a 
degree  of  care.  To  hold  them  liable 
for  a  failure  to  exercise  such  care 
would,  in  effect,  be  to  destroy  their 
usefulness."  Rathbone  v.  Detroit 
United  R  Co.,  187  Mich.  686.  6M. 
154  NW  143. 

[b]  The  rate  that  a  oevrrler  is  aa 
Insurer  agalast  Injuries  other  than 
those  caused  by  an  act  of  God  or 
of  the  public  enemy,  or  those  to 
which  the  negligence  of  the  passen- 
ger contributed,  does  not  apply  to 
Injuries  to  passengers,  and  the  car- 
rier is  liable  in  such  case  only  for 
injuries  caused  by  its  negligence. 
Hollingsworth  v.  Skelding,  142  N.  C. 
246,  65   SE  212. 

[c]  "Ths  duty  of  the  oomtnoa  car- 
rlsr  of  goods  Is  distinctly  dlneraat 
from  that  of  the  common  carrier  of 
passengers,  the  former  is  under  an 
Implied  contract  to  deliver  the  goods 
received  for  transportation  safely  to 
the  consignee  unless  loss  or  injury 
occurs  by  the  act  of  God  or  the 
public  enemy,  while  the  latter  is 
only  required  to  do  all  that  human 
vigilance  and  foresight  can  under  the 
circumstances,  considering  the  char- 
acter and  mode  of  conveyance,  to 
prevent  accidents  to  passengers." 
Pomroy  v.  Bangor,  etc,  R.  Co.,  161 
Me.  497,499,  67  A  561. 

rdj  "The  common  law  roll  of  dsty 
and  liability  sustained  by  public 
policy  does  not  make  a  common 
carrier  an  absolute  insurer  of  the 
safety  of  its  passengers."  Florida  H. 
Co.  v.  Dorsey,  59  Fla.  260.  266,  62  S  961. 

89.     See  supra  J  129. 

23.  See  supra  {  1299;  Infra  1 
1335. 

84.  Grand  Rapids,  etc,  R.  Co.  v. 
Boyd,  65  Ind.  526.  See  generally 
infra  S   1325. 

85.  Clark  v.  Zarnlko.  106  Fed.  60T. 
45  CCA  494;  Scott  v.  Union  Pac  R. 
Co.,  99  Nebr.  97,  156  NW  217;  Fre- 
mont, etc.,  R.  Co.  v.  Hagblad,  72  Nebr. 
773,  101  NW  1033,  106  NW  1041.  4 
LRANS  254,  9  AnnCas  1096:  Chicago, 
etc.  R.  Co.  v.  Sattler,  64  Nebr.  636, 
90  NW  649,  97  AmSR  666,  57  LRA 
890;  Chicago,  etc.,  R.  Co.  v.  Hambel, 
(Nebr.)  89  NW  643:  Chicago,  etc.  R. 
Co.  v.  Wolfe,  61  Nebr.  502.  86  NW 
441;  Chicago,  etc.,  R  Co.  v.  Zernecke, 
59  Nebr.  689,  82  NW  26.  55  LRA  610 
[aff  188  U.  S.  682.  22  SCt  229.  46  L 
ed.  339];  Chicago,  etc.,  R  Co.,  Young. 

58  Nebr.  678,  79  NW  556:  Omaha. 
etc.,  R  Co.  v.  Chollette.  41  Nebr.  578. 

59  NW  921;  Missouri  Pac.  R  Co.  v. 
Baier,  37  Nebr.  235.  55  NW  911: 
Chicago,  etc.,  R.  Co.  v.  Landauer,  If 
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CARRIERS 
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motive  power  used;2*  but  the  mode  of  conveyance 
used  is  an  important  element  in  determining  whether 
the  proper  degree  of  care  has  been  exercised,21  and 
as  compared  with  other  modes  of  conveyance  the 
more  dangerous  the  character  of  the  machine  used 
by  the  carrier  the  greater  the  care  and  caution  re- 
quired in  its  use.18  And  although  so  large  a  propor- 
tion of  the  transportation  of  passengers  is  by  means 
of  railroads  operated  by  steam  that  the  general  rules 
of  liability  as  developed  in  the  decided  cases  have 
reference  to  such  carriage,  the  same  rules  also  gov- 
ern the  liability  of  carriers  operating  steam  vessels.29 
[i  1304]  b.  Freight  or  Mixed  Trains.'0    In  the 


Nebr.  642.  64  NW  976;  Omaha,  etc.. 
B.  Co.  v.  Chollette,  33  Nebr.  143,  49 
NW  1114,  26  Nebr.  169,  41  NW  1106, 
4  LRA  185;  Isaacs  v.  Third  Ave.  R. 
Co.,  47  N.  T.  122,  7  AmR  418. 

[a]  Applications  of  rule. — (1) 
The  Nebraska  statute  making  such 
provision  has  no  application  to  street 
railroads.  Lincoln  St.  R.  Co.  v.  Mc- 
Clellan,  64  Nebr.  672,  74  NW  1074, 
69  AmSR  786.  <2)  It  has  also  been 
held  Inapplicable  to  drovers  riding  on 
freight  trains  in  charge  of  stock. 
Omaha,  etc.,  R.  Co.  v.  Crow,  54  Nebr. 
747,  74  NW  1066,  69  AmSR  741.  (8) 
An  intending  passenger,  struck  by  an 
incoming  train,  is  not  under  such  a 
statute  a  passenger  "being  trans- 
ported," so  as  to  render  defendant 
absolutely  liable.  Scott  v.  Union  Pac. 
R.  Co.,  99  Nebr.  97,  165  NW  217: 
Chicago,  etc.,  R.  Co.  v.  Mann,  78 
Nebr.  541,  11  NW  879. 

[b]  Such  statute  does  sot  make  a 
common  eanlar  an  insurer  of  the 
safety  of  the  passengers,  but  merely 
establishes  a  presumption  that  dam- 
ages inflicted  on  the  passenger  are 
entirely  attributable  to  the  negli- 
gence of  the  railroad  company.  Clark 
v.  Zarnlko,  106  Fed.  807,  45  CCA  494. 


[c]  Constitutionality  of  statute. — 
Nebr.  Comp.  St.  c  72  art  1  5  3,  mak- 
ing carriers  liable,  in  the  absence  of 
negligence,  for  injuries  to  passengers, 
is  within  the  police  power  of  the 
state.  Chicago,  etc.,  R.  Co.  v.  Zer- 
necke.  59  Nebr.  689,  82  NW  26,  55 
LRA  610  [aft  183  U.  S.  682,  22  SCt 
229.  46  L.  ed.  389];  Caicago,  etc.,  R. 
Co.  v.  Young,  68  Nebr.  678,  79  NW 
656. 

[d]  The  conductor  of  a  street 
railroad  ear  Is  not  the  driver  of  a 
carriage,  within  the  meaning  of  a 
statute,  which  makes  the  owners  of 
carriages  running  on  the  highway 
for  the  conveyance  of  passengers 
liable  for  personal  injuries  caused  by 
the  driver  while  driving.  Isaacs  v. 
Third  Ave.  R.  Co..  47  N.  T.  122.  7 
AmR  418  (construing  1  Rev.  St.  j696 
}    6). 

28.  Ark. — Texarkana,  etc.,  R.  Co. 
v.  Anderson.  67  Ark.  123,  53  SW  673. 

Del. —  McAllister  v.  People's  R.  Co., 
20    Del.  272,  54  A  743. 

Ga. —  Ball  v.  Mabry,  91  Ga.  781,  18 
SE  64. 

Kan. — Topeka  City  R.  Co.  v.  Hlggs, 
38  Kan.  376.  16  P  667.  5  AmSR  764. 

Miss. — White  v.  Illinois  Cent.  R. 
Co..  97  Miss.  91,  52  S  449,  55  S  593. 

Pa. — McBridge  v.  McNally,  243  Pa. 
206.  89  A  1131.  52  LRANS  259. 

[a]  To  each  and  every  method  of 
carrying*  passengers  (1)  for  hire 
must  be  applied  the  greatest  skill, 
care,  and  foresight  to  which  they  are 
in  their  nature  susceptible  to  avoid 
liability  for  injuries  occasioned  by 
their  operation.  Topeka  City  R.  Co. 
V.  Hlggs.  38  Kan.  375,  16  P  667,  5 
AmSR  754.  (2)  The  rule  relative  to 
the  liability  of  common  carriers  and 
requiring  a  care  and  diligence  pro- 
portionate to  the  danger  Includes  all 
engaged  in  the  transportation  of  pas- 
sengers attended  with  danger  to  life 
or  limb.  McBridge  v.  McNally,  243 
Pa.  206.  89  A  1131,  52  LRANS  259. 
43)  The  degree  of  care  required  is 
the  same  whether  the  motive  power 
Tbe  steam  or  electricity.  McAllister 
v.  Peoples  iR.  Co.,  20  Del.  272,  64 
A   748.  k 

[10CJ.-fi6] 


[b]  At  common  law  a  carrier  owes 
passengers  the  utmost  degree  of  care 
for  their  safety,  regardless  of  the 
character  of  the  car  or  train,  except 
as  to  trains  not  Intended  for  pas- 
sengers. White  v.  Illinois  Cent.  R. 
Co.,  97  Miss.  91.  62  S  449,  55  S  593. 
See  also  infra  I  1304. 

[c]  On  excursion  train. — A  rail- 
road company  is  not  relieved  from 
its  liability  to  a  passenger  because 
the  latter  rides  on  a  chartered  ex- 
cursion train  passing  over  its  road. 
Texarkana,  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  123,  63  SW  673. 

ST.  Orr  v.  Boockholdt,  10  Ala.  A. 
331,  65  S  430;  Southern  R.  Co.  v. 
Cunningham,  123  Ga.  90,  50  SE  979. 
See  also  supra  |J  1294-1300;  Infra 
IS  1804-1307. 

fa]  Considerations  for  jury. — In 
determining  whether  extraordinary 
diligence  has  been  used,  the  nature 
of  the  train,  whether  a  passenger, 
a  freight,  or  a  mixed  train,  is  a 
circumstance  for  the  consideration 
of  the  Jury.  Southern  R.  Co.  v.  Cun- 
ningham,  128  Ga.   90,  50  SE  979. 

88.  Cates  v.  Hall.  171  N.  C.  360, 
88  SE  524. 

tS.  Macdonald  v.  St.  John,  25 
N.  B.  318.  See  generally  Shipping 
[36  Cyc  334], 

30.  Cross  references: 
Duty  to  carry  on  freight  trains  see 

supra  S  1066. 
Trespassers    on    freight    trains    see 

Railroads  [38  Cyc  816  et  seq]. 
Who   are    passengers    on   freight   or 

mixed  trains  see  supra  I  1060. 

31.  Arkansas  Cent.  R.  Co.  v.  Jan- 
sen,  90  Ark.  494,  119  SW  648;  White 
v.  Illinois  Cent.  R  Co.,  99  Miss.  661, 
66  S  593. 

"In  the  passage  on  such  trains  It 
is  generally  understood  that  there 
Is  a  greater  inconvenience  and  risk 
than  i  in  the  carriage  on  regular  pas- 
senger trains."  Arkansas  Cent.  R 
Co.  v.  Jansen,  90  Ark.  494,  497,  119 
SW  643. 

[a]  "A  'mined  or  accommodation 
train*  is  a  train  equipped  and  having 
the  appliances  and  facilities  suited 
for  the  carriage  of  passengers  as 
well  aa  freight.  Its  purpose  and. 
business  is  as  much  the  one  as  the 
other.  In  its  arrangements,  the 
safety  of  passengers  is  as  much 
looked  to  as  the  carriage  of  freight. 
It  usually  has  two>  or  more  coaches 
for  passengers,  and  separate  com- 
partments or  coaches  for  the  races, 
and  a  baggage  compartment  or  car, 
etc.,  and  runs  on  a  regular  schedule, 
and  subordinates  its  freight  business 
to  the  passenger  business  to  the  ex- 
tent necessary  to  make  connections 
with  other  passenger  trains  on  its 
own  line  and  those  on  connecting 
roads,  and  it  stops  opposite  stations 
for  the  convenient  ingress  and  egress 
of  passengers."  White  v.  Illinois 
Cent.  R.  Co.,  99  Miss.  661,  670,  55  S 
593. 

[b]  "A  freight  train,  not  intended 
for  both  passengers  and  freight,  or 
which  is  not  a  'mixed  or  accommo- 
dation train,  .  .  is  a  regular 
freight  train  on  which  passengers  axe 
Invited  to  travel,  having  for  their  con- 
venience a  caboose,  way  car,  or  pas- 
senger coach  attached,  but  has  none 
of  the  other  equipment  or  appliances 
of  a  regular  passenger  train,  beyond 
what  all  freight  trains  have,  and  in 


operation  of  freight  or  -  mixed  trains,  somewhat 
greater  peril  is  involved  to  passengers  riding  thereon 
than  is  involved  in  the  operation  of  passenger 
trains,31  and  hence  a  passenger  on  such  a  train 
assumes  the  inconveniences  and  additional  risks  that 
are  usually  and  reasonably  incident  to  transporta- 
tion on  such  trains.32  This,  however,  does  not  re- 
lieve the  carrier  from  exercising  the  same  high 
degree  of  care  that  it  owes  to  passengers  on  ordi- 
nary passenger  trains,  and  this  generally  means  the 
highest  practical  degree  of  care  consistent  with  the 
operation  of  such  train,83  taking  into  consideration 
the  fact  that,  in  the  absence  of  statute,  a  carrier  is 

making  its  schedule  does  not  make 
connection  with  other  trains  on  its 
line  or  those  of  connecting  carriers. 
If  prevented  by  the  proper  handling 
of  Its  freight  business;  in  other 
words,  a  train  on  which  a  passenger 
business  is  subordinated  to  that  of 
the  carriage  of  freight — a  train  the 
paramount  object  of  which  is  the 
carriage  of  freight,  and  not  of  pas- 
sengers." White  v.  Illinois  Cent.  R. 
Co.,   99  Miss.   651,   670.   65  S  593. 

Injury  resulting  from  Jerks  and 
jars  of  freight  train  see  infra  9 
1387. 

39.    See  Infra  ij  1387,  1481,  1607. 

33.  U.  S. — Indianapolis,  etc.,  R 
Co.  v.  Horst,  93  U.  S.  291,  23  L.  ed. 
898;  Sprague  v.  Southern  R.  Co.,  92 
Fed.  59,  34  CCA  207;  Delaware,  eta, 
R.  Co.  v.  Ashley.  67  Fed.  209,  14  CCA 
368;  Hazard  v.  Chicago,  etc.,  R  Co., 
11  F.  Cas.  No.  6,375,  1  Biss.  603. 

Ala. — Lawrence  v.  Kaul  Lumber 
Co.,  171  Ala.  30Q,  56  S  111;  Southern 
R.  Co.  v.  Burgess,  143  Ala.  364,  42 
S  35;  Southern  R.  Co.  v.  Crowder, 
130  Ala.  256,  30  S  692. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Wyman,  119  Ark.  530,  178  SW 
423;  St  Louis  Southwestern  R.  Co.  v. 
Overton,  114  Ark.  98,  169  SW  364: 
St.  Louis,  etc.,  R.  Co.  v.  Hartung,  95 
Ark.  220,  128  SW  1025;  Arkansas 
Southwestern  R.  Co.  v.  Wingfleld, 
94  Ark.  75,  126  SW  76;  St.  Louis 
Southwestern  R.  Co.  v.  Jackson,  93 
Ark.  119,  124  SW  241;  Arkansas  Cent. 
R  Co.  v.  Janson,  90  Ark.  494,  119 
SW  648;  St.  Louis  Southwestern  R. 
Co.  v.  Cobb.  89  Ark.  82,  115  SW  939; 
St.  Louis,  etc.,  R.  Co.  v.  Brabbzson. 
87  Ark.  109,  112  SW  222;  Rodgers  v. 
Choctaw,  etc.,  R.  Co.,  76  Ark.  520, 
89  SW  468.  113  AmSR  102,  1  LRANS 
1145;  St.  Louis,  etc.,  R.  Co.  v.  Sweet, 
57  Ark.   287, '21   SW  587. 

Ga. — Southern  R.  Co.  v.  Cunning- 
ham, 123  Ga.  90,  50  SE  979;  Georgia 
Cent.  R.  Co.  v.  Llppman,  110  Ga.  666, 
36  SE  202,  60  LRA  673;  Ball  v. 
Mabry,  91  Ga.  781,  18  SE  64;  Central 
R.,  etc.,  Co.  v.  Smith,  80  Ga.  626,  6 
SE  772. 

111. — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  13,  50  NE  1019,  66  AmSR 
253,  43  LRA  210;  Chicago,  etc.,  R.  Co. 
v.  Arnol,  144  \U.  261,  33  NE  204,  19 
LRA  313;  Lake  Shore,  etc.,  R.  Co.  v. 
Brown,  123  111.  162,  14  NE  197,  6 
AmSR  510;  Ohio,  etc.,  R.  Co.  v. 
Muhllng,  30  III.  9,  81  AmD  326;  Illi- 
nois Cent.  R.  Co.  v.  Axley,  47  111. 
A.   307. 

Ind. — Pennsylvania  Co.  v.  New- 
meyer,  129  Ind.  401,  28  NE  860;  New 
York,  etc.,  R.  Co.  v.  Doane,  116  Ind.  435, 
17  NE  913,  7  AmSR  451,  1  LRA  157; 
Woolery  v.  Louisville,  etc.,  R.  Co.. 
107  Ind.  381  8  NE  226,  57  AmR  114; 
Ohio,  etc.,  R.  Co.  v.  Dickerson,  59 
Ind.  317;  Ohio,  etc.,  R.  Co.  v.  Selby, 
47  Ind.  471,  17  AmR  719;  Indian- 
apolis, etc.,  R.  Co.  v.  Beaver,  41  Ind. 
493;  Vaudalla  R.  Co.  v.  Darby,  60 
Ind.  A.  294,  108  NE  778;  Indianapolis 
Southern  R.  Co.  v.  Tucker,  51  Ind.  A. 
480.   98   NE  431.  , 

Kan. — Jones  v.  Atchlnson,  etc.,  R. 
Co.,  98  Kan.  133.  167  P  399;  Chicago, 
etc.,  R.  Co.  v.  Ralston,  77  Kan.  196, 
93  P  692. 

Ky.— Ohio  Valley  R.  Co.  v.  Wat- 
son, 93  Ky.  654,  21  SW  244,  14  KyL 
611,  40  AmSR  211,  19  LRA  310  and 
note;  Chesapeake,  etc.,  R.  Co.  v. 
Digitized  by  VjOOQTv. 
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not  required  to  equip  its  cabooses  like  passenger 
cars,  and  that  inconvenience  and  danger  necessarily 
attend  such  mode  of  conveyance;34  and  in  some 
jurisdictions  this  rule  of  liability  is  expressly  en- 
forced by  statute.89  Such  passenger  does  not 
assume  any  risks  from  the  lack  of  proper  care  on 
the  part  of  the  carrier;98  and  if  such  care  is  not 

Jordan,  76  SW  145,  25  KyL  674. 

Mich. — Van  Orman  v.  Lake  Shore, 
etc.,  R  Co.,  152  Mich.  186,  115  NW 
968. 

Minn. — Block  v.  Chicago,  etc.,  R 
Co.,  132  Minn.  118,  155  NW  1072: 
Doran  v.  Chicago,  etc.,  R.  Co.,  128 
Minn.  193.  160  NW  800;  Sehulti  v. 
Minneapolis,  etc.,  R  Co.,  123  Minn. 
406,  148  NW  1131;  Campbell  v. 
Duluth,  etc.,  R.  Co.,  107  Minn.  368, 
120  NW  376,  22  LRANS  190:  81m- 
onds  v.  Minneapolis,  etc.,  R  Co.,  87 
Minn.  408,  92  NW  409:  Schilling  v. 
Winona,  etc.,  R  Co.,  66  Minn.  252, 
68  NW  1083. 

Mias. — Yazoo,  etc.,  R  Co.  v.  Hum- 
phrey. 83  Miss.  721.  86  S  164. 

Mo. — Tinkle  v.  St.  Louis,  etc.,  R. 
Co.,  212  Mo.  445,  110  SW  1086;  Walt 
v.  Omaha,  etc.,  R  Co.,  166  Mo.  612, 
65  SW  1028;  Whitehead  v.  St.  Louis, 
etc..  R.  Co.,  99  Mo.  268.  11  SW  761, 
6  LRA  409;  McGee  v.  Missouri  Pac. 
R  Co..  92  Mo.  208,  4  SW  739,  1  AmSR 
706;  Tickell  v.  St.  Louis,  etc.,  R  Co., 
149  Mo.  A.  648,  129  SW  727;  Leach 
v.  St.  Louis,  etc.,  R  Co.,  137  Mo.  A. 
300,  118  SW  610;  Mitchell  v.  Chicago, 
etc.  R.  Co.,  132  Mo.  A.  143,  112  SW 
291;  Hawk  v.  Chicago,  etc.,  R.  Co., 
130  Mo.  A.  658,  108  SW  1119;  Bus- 
sell  v.  Qulncy,  etc,  R  Co.,  125  Mo. 
A.  441,  102  SW  613;- Young  v.  Mis- 
souri Pac.  R  Co..  (A.)  84  SW 
175.  113  Mo.  A.  636,  88  SW  767; 
Erwin  v.  Kansas  City,  etc..  R.  Co., 
94  Mo.  A.  289,  68  SW  88;  Fullerton 
v.  St  Louis,  etc.,  R  Co.,  84  Mo.  A. 
498;  GufTey  v.  Hannibal,  etc.,  R.  Co., 
53   Mo.  A.  462. 

N.  Y. — Edgerton  v.  New  York,  etc., 
R.  Co.,  39  N.  Y.  227,  6  Transcr.  A. 
248;  Dlllaye  v.  New  York  Cent.  R. 
Co.,  56  Barb.  30. 

N.  C. — Barnes  v.  Southern  R  Co., 
168  N.  C.  667,  84  SE  1030;  Kearney 
v.  Seaboard  Air  Line  R.  Co..  158  N. 
C.  521.  74  SE  593;  Suttle  v.  Southern 
R  Co.,  160  N.  C.  668,  64  SE  778. 

Okl. — St.  Louis,  etc.,  R.  Co.  t.  Gos- 
nell,  23  Okl.  588.  101  P  1126.  22  LRA 
NS  892 

S.  C— Stembridge  v.  Southern  R. 
Co..  65  S.  C.  440,  43  SE  968.    . 

Tenn. — Southern  R  Co.  v.  Vander- 
griff.  108  Tenrt  14,  64  SW  481. 

Tex. — Texas  Mexican  R>Co.  v.  Wil- 
son, (Civ.  A.)  136  SW  565:  Sulllvan- 
Sanford  Lumber  Co.  v.  Watson,  (Civ. 
A.)  135  SW  635  [rev  on  other  grounds 
155  SW  179];  Pecos,  etc.,  R.  Co. 
v.  Trower,  61  Tex.  Civ.  A.  63,  180 
SW  588;  Lewis  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  124  SW  1006;  Herring  v. 
Galveston,  etc.,  R.  Co.,  (Civ.  A.)  108 
SW  977  [app  dlsm  102  Tex.  100,  113 
SW  521];  Hardin  v.  Ft.  Worth,  etc., 
R.  Co.,  33  Tex.  Civ.  A.  448,  77  SW 
431;  Mexican  Cent.  R  Co.  v.  Lauri- 
cella,   (Civ.  A.)   26  SW  801. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co.,  68  W.  Va.  689.  70  SE 
369. 

"A   railway   company  is  bound  to 

firovlde  for  the  safe  conveyance  of 
ts  passengers,  as  far  as  human  care 


exercised  by  the  carrier,  and  a  passenger  is  injured 
thereby,  the  carrier  is  negligent  and  liable.*1 

Persons  accompanying  stock.  These  rules  apply 
to  drovers  or  persons  who,  accompanying  stock  on 
freight  trains  under  a  contract  for  transporting  such 
stock,  are  thus  passengers  and  entitled  to  the  high- 
est degree  of  care,  diligence,  and   skill  for  their 


and  foresight  will  go,  no  matter  upon 
what  kind  of  train  it  undertakes  to 
carry  them,  subject  only  to  the  or- 
dinary Inconvenience  and  risk  Inci- 
dental to  the  travel  on  a  freight 
train."  Arkansas  Cent.  R  Co.  v. 
Janson,  90  Ark.  494.  498,  119-SW648. 
[a]  "According  to  th»  oommon 
law  (1)  the  carrier  owes  the  passen- 
ger the  utmost  •  degree  of  care  for 
his  safety  regardless  of  the  charac- 
ter of  the  car  or  train  on  which  he 
ts  being  carried.  There  is  no  dis- 
tinction In  this  respect  between 
freight  trains  and  regular  passenger 
trains,   provided  such   freight   trains 


are  used  for  the  carriage  of  passen- 
gers." White  v.  Illinois  Cent.  R.  Co., 
97  Miss.  91,  99,  62  S  449,  56  S  693. 
(2)  "There  Is  only  one  class  of  trains 
in  the  operation  of  which  the  car- 
rier is  relieved  from  the  exercise  of 
the  utmost  degree  of  care  for  the 
safety  of  persons  traveling  on  such 
trains,  and  that  Is  those  trains 
which  are  not  intended  for  and  which 
do  not  carry  passengers.  Persons 
riding  on  such  trains  contrary  to 
the  rules  of  the  carrier  are  tres- 
passers, and  even  when  riding  by 
permission  of  the  trainmen  In  charge 
of  such  trains  are  bare  licensees. 
33  Cyc.  763,  764.  In  case  of  injury 
to  persons  so  carried,  the  carrier  is 
not  liable  unless  such  injury  is 
caused  by  its  willful  or  Intentional 
wrong  or  gross  negligence.  38  Cyc 
816."  White  v.  Illinois  Cent.  R  Co., 
97  Miss.   91,  100,  52   S   449,   55   S  593. 

[b]  The  fact  that  a  mixed  train 
la  oomposed  mainly  of  freight  oars 
does  not  lessen  the  degree  of  care 
resting  on  the  carrier,  which  requires 
of  it  all  care  available  for  the  pas- 
senger's safety  consistent  with  the 
practical  operation  of  said  train. 
Southern  R.  Co.  v.  Crowder,  130  Ala. 
256.  30  S  692. 

[c]  Although  a  train  ia  not  op- 
erated for  the  purpose  of  carrying 
passengers,  yet  if  those  In  chaxge 
thereof  assume  to  carry  a  person 
thereon,  and  he  thereupon  gets  on  at 
their  Invitation  and  direction,  -it  can- 
not be  said,  as  a  matter  of  law,  that 
they  are  not  bound  to  operate  the 
same  In  any  other  than  the  "usual 
and  ordinary  manner  for  the  convey- 
ance of  stock";  under  such  circum- 
stances, they  are  bound  to  operate 
the  train  in  such  manner  as  due  care 
and  caution  would  suggest  for  the 
safety  of  the  passenger.  Lake  Shore, 
etc.,  R  Co.  v.  Brown,  123  111.  162, 
177.  14  NE  197,  5  AmSR  510. 

34.  Kansas  City  Southern  R  Co. 
v.  Clinton,  224  Fed.  896.  140  CCA 
340;  Rodgers  v.  Choctaw,  etc,  R.  Co.. 
76  Ark.  620,  89  SW  468,  113  AmSR 
102,  1  LRANS  1145;  Jones  v.  Atchi- 
son, etc.,  R.  Co.,  98  Kan.  133,  157  P 
399;  Block  v.  Chicago,  etc,  R  Co., 
132  Minn.  118.  165NW  1072.  See 
also  cases  supra  note  33. 

"It  is  not  expected,  nor  does  the 
law  require,  that  a  carrier  shall  pro- 
vide for  passengers  traveling  on  a 
freight  train  the  safeguards  and  the 
conveniences  ordinarily  provided  for 
travelers  on  passenger  trains.  The 
care  and  skill  required  necessarily 
depend  upon  the  means  of  transpor- 
tation, and  precautions  that  would 
exonerate  a  carrier  from  responsibil- 
ity for  an  injury  to  a  passenger  on  a 
freight  train  would  not  suffice  if  the 
Injury  had  been  sustained  on  a  pas- 
senger train.  Freight  trains,  as  all 
know,  are  mainly  used  for  carrying 
freight,  and  there  are  many  hazards 
on  such  trains  that  travelers  are  not 
subjected  to  on  passenger  trains. 
One  who  chooses  this  means  of 
travel  must  be  held  to  have  done  so 
with  a  knowledge  of  the  hazards  and 
Inconveniences  Incident  to  the  op- 
eration of  such  trains."  Jones  v. 
Atchison,  etc.,  R.  Co.,  98  Kan.  133, 
135.  157  P  399. 

Equipment  of  oars  generally  see 
Infra  It  1377.  1378. 

35.  See  statutory  provisions.  And 
see  Yazoo,  etc.,  R.  Co.  v.  Humphrey, 
83  Miss.  721,  36  S  164. 

[a]  In  California,  under  Civ.  Code 
Si  483.  2100,  2168.  2175.  imposing  on 
carriers  of  passengers  for  hire  on 
freight  trains  the  liability  Imposed 
on  carriers  of  passengers  on  passen- 


ger trains,  and  requiring  a  carrier 
to-  use  the  utmost  care  for  the  pro- 
tection of  passengers,  etc.,  a  carrier 
accepting  for  reward  a  passenger  on 
a  special  freight  train  must  exercise 
the    care   required    of   a   carrier   of 

gassengers   for   reward.     Roberts  v. 
lerraR.   Co.,   14   Cal.  A.   180,   111  P 
519.  627. 

[b]  In  Xanana,  under  L.  (1909)  c 
190  (Gen.  St.  [1909]  It  7123.  7124). 
one  who  takes  passage  on  a  freight 
train  has  no  right  to  expect  greater 
precautions  for  Tils  safety  than  slight 
care,  nor  to  hold  the  carrier  respon- 
sible for  any  lack  of  care  leas  than 
gross  negligence.  Jones  v.  Atchison, 
etc.  R.  Co.,  98  Kan.  133,  157  P  391. 

[c]  In  maaUalppI,  (1)  under 
Coda  (1906)  I  4064.  and  earlier  stat- 
utes, a  railroad  company  is  not  li- 
able for  Injury  to  any  paaaenger  on 
a  freight  train  which  Is  not  Intended 
for  both  passengers  and  freight,  un- 
less the  injury  Is  .incurred  through 
the  gross  negligence  or  carelessness 
of  its  servants.  Perkins  v.  Chicago, 
etc.,  R  Co.,  60  Miss.  726.  (2)  And 
it  has  been  held  under  this  statute 
that  a  local  freight  train  carrying  t 
caboose  is  not  a  "train  for  both  pas- 
sengers and  freight"  within  the 
meaning  of  such  statute.  White  v. 
Illinois  Cent.  R  Co.,  99  Miss.  661,  55 
S  593  (holding  that  a  regular  local 
freight  train,  equipped  with  the  or- 
dinary appliances  and  conveniences 
of  a  local  freight  train,  except  that 
the  car  attached  to  it  for  the  use  of 
passengers   is   what   is  known   as  a 

way  car"  with  compartments  for 
parcels,  baggage,  trainmen,  and  tools 
used  in  connection  with  the  opera- 
tion of  a  local  freight  train,  is 
neither  a  local  passenger  train  nor 
a  "mixed  or  accommodation  train." 
within  the  meaning  of  such  statute): 
Illinois  Cent.  R  Co.  v.  White,  97 
Miss.  91,  52  S  449.  55  S  598.  (3) 
"Trains  Intended  for  both  passenger* 
and  freight"  and  "mixed  or  accom- 
modation trains"  are  synonymous 
within  the  meaning  of  this  statute. 
White  v.  Illinois  Cent.  R.  Co.,  »J 
Miss.  651.  65  S  593. 

36.  See  infra  S3  1481,  1507. 

37.  111. — Illinois  Cent.  R.  Co.  t. 
Nelson,  69  111.  110;  Illinois  Cent  R 
Co.  v.  Axley,  47  111.  A.  307. 

Mich. — Moore  v.  Saginaw,  etc,  R 
Co.,  116  Mich.  103.  72NW  1112. 

Minn. — Slmonds  v.  Minneapolis, 
etc.,  R  Co.,  87  Minn.  408,  92  NW 
409. 

Mo. — Green  v.  Missouri,  ate.  R 
Co.,  121  Mo.  A.  720,  97  SW  646:  Mur- 
phy v.  St.  Louis,  etc.,  R  Co.,  42  Mo. 
A.   342. 

Tex. — Texas-Mexican  R  Co.  v. 
Wilson,   (Civ.  A.)  136  SW  565. 

See  also  cases  supra  note  33. 

[a]  negligent  delay. — The  fact 
that  a  passenger  Is  riding  on  a 
freight  train  does  not  relieve  the 
carrier  of  liability  for  injuries  to 
him  owing  to  negligent  delay  In 
transportation.  Green  v.  Missouri, 
etc.,  R.  Co.,  121  Mo.  A.  720,  97  SW 
646. 

[b]  Taking-  passenger  off  on  side 
trip. — Where  a  passenger,  in  a  ca- 
boose attached  to  a  freight  train 
which  was  making  a  regular  sched- 
uled trip,  was,  before  he  reached  his 
destination,  or  the  train  finished  Its 
trip,  taken  off  In  the  caboose  on  a 
branch  line,  on  an  irregular  side  trip, 
without  notice,  and  exposed  to  cold, 
causing  rheumatism,  the  jury  were 
warranted  In  finding  the  carrier 
guilty  of  actionable  negligence.  Rot- 
ted v.  Great  Northern  R  Co.,  76 
Minn.  123.  78  NW  971. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1304-1306] 


CARRIERS 


[IOC.  J.]     867 


safety,  consistent  with  the  operation  of  the  train.** 
[$  1305]  c.  Stagecoaches;  Motor  Vehicles.  The 
principles  governing  the  liability  of  passenger  car- 
riers seem  first  to  have  been  laid  down  in  stagecoach 
cases,  and  it  was  early  settled  that  the  owner  of  a 
stagecoach  is  not  an  insurer  of  the  safety  of  his 
passengers,  and  is  liable  only  in  case  °f  negligence." 
But  a  carrier  by  stagecoach  or  cab  is  bound  to 
exercise  the  greatest  care  and  diligence,  and  is  liable 
for  the  slightest  negligence  of  himself  or  his  serv- 
ants.40 Thus  such  a  carrier  is  required  to  exercise 
great  care  in  reference  to  the  vehicle  used,  the 
horses  and  harness,  and  the  skill  and  sobriety  of  the 
driver,  and  is  liable  if,  through  the  slightest  negli- 


38.  U.  8.— Chicago,  etc,  R  Co.  v. 
Williams,  200  Fed.  207,  118  CCA  293; 
Fltohburg  R.  Co.  v.  Nichols,  86  Fed. 
946,  29  CCA  600. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters.  166  Ind.  885,  77  NE  699.  6 
LRANS  426   [aff  (A)  74  NE  1014]. 

Ky. — Memphis,  etc.,  Packet  Co.  v. 
Buckner,  108  Ky.  701,  57  SW  482,  22 
KyL  401;  Louisville,  etc.,  R.  Co.  v. 
Bell,  100  Ky.  208,  88  SW  3,  18  KyL 
736.  • 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  SS7,  63  A  969. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Beardsley,  79   Mtsa   417,  80  S   660. 

Mo. — Richmond  v.  Missouri  Pac. 
R.  Co.,  162  Mo.  A.  422.  144  SW  168. 

Nebr. — Otto  v.  Chicago,  etc.,  R. 
Co.,  87  Nebr.  60S,  127  NW  857,  188 
AmSR  496,  31  LRANS  632  and  note; 
Chicago,  etc.,  R.  Co.  v.  Trover,  70 
Nebr.  293.  108  NW  680,  70  Nebr.  287, 
97  NW  308;  Omaha,  etc.,  R.  Co.  v. 
Crow,  54  Nebr.  747,  74  NW  1066,  69 
AmSR  741. 

N.  D. — McGregor  v.  Great  North- 
ern R.  Co.,  31  N.  D.  471,  482,  154  NW 
261   [quot  Cyc]. 

Okl. — St.  Louis,  etc.,  R  Co.  v. 
Kerns,  41  Okl.  167,  136  P  169. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Hardin,  41  Tex.  Civ.  A  19,  90  SW 
679;  St.  Louis  Southwestern  R.  Co. 
v.  Nelson,   CClv.  A.)  44  SW  179. 

Wis. — Lawson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447,'  84  NW  618,  64  AmR 
634. 

[a]  The  turaal  role  of  diligence 
on  the  part  of  carriers  applies  In 
favor  of  drovers  In  charge  of  stock 
on  trains,  although  subject  to  some 
modifications  arising  from  the  nec- 
essary conditions  of  the  service, 
which  may  be  recognised  In  the  spe- 
cial contracts  of  carriage.  Fitch- 
burg  R.  Co.  v.  Nichols,  85  Fed.  946, 
29  CCA  600. 

[b]  Alighting  from  train. — Where 
a  stock  shipper  riding  on  a  freight 
train  Is  compelled  by  illness  to  leave 
the  train  at  his  first  opportunity, 
which  Is  known  to  those  in  charge, 
it  is  negligence  for  them  knowingly 
to  permit  him  to  leave  the  way  car 
while  It  is  standing  on  an  open  bridge 
when  it  is  so  dark  that  he  is  unable 
to  see  his  surroundings  or  to  ascer- 
tain the  danger.  Otto  v.  Chicago, 
etc.,  R  Co..  87  Nebr.  608,  127  NW 
857.   138  AmSR  496,   31   LRANS  682. 

tc]  Privilege*  and  comforts.— 
Persons  who  are  employed  to  look 
after  live  stock  in  course  of  trans- 
portation may  not  be  entitled  to  the 
privileges  and  comforts  of  passen- 
gers, but  are  entitled  to  have  the. 
usual  precautions  taken  with  refer- 
ence to  their  safety  as  passengers, 
Indianapolis,  etc.,  R.  Co.  v.  Beaver, 
41  Ind.  493;  Omaha,  etc.,  R.  Co.  v. 
Crow.  47  Nebr.  84,  66  NW  21;  Law- 
son  v.  Chicago,  etc.,  R.  Co.,  64  Wis. 
447,  24  NW  618,  64  AmR  684. 

[dj  Actual  knowledge  of  the  pres- 
so*  of  a  person  accompanying  live 
.stock  on  a  car  Is  Immaterial  on  the 
question  of  a  servant's  negligence  In 
switching.  Richmond  v.  Missouri 
Pac.  R.  Co..  162  Mo.  A.  422,  144  SW 
168. 

Persons  riding  oa  drover's  passes 
—  passengers  see  supra  5  1058. 

30.  IT.  S. — Stokes  v.  Sal  tons  tall, 
IS  Pet.  181,  10  L.  ed.  115;  McKinney 


v.  Neil,  16  F.  Cas.  No.  8,865,  1  Mc- 
Lean 640. 

Del. — MoLane  v.  Sharpe,  1  Del.  481. 

Md. — Stockton  v.  Frey,  4  Gill  406, 
46  AmD  188. 

Mass. — Ingalls  v.  Bills,  9  Mete.  1, 
43  AmD  846. 

Mont. — Taillon  v.  Mears,  29  Mont. 
161.  74  P  421,  1  AnnCas  613. 

Eng. — Christie  v.  Griggs,  2  Campb. 
79.  And  see  other  English  cases 
referred  to  in  Ingalls  v.  Bills,  9 
Mete.   (Mass.}  1.  43  AmD  346. 

Carrier  not  insurer  see  generally 
supra  I  1302. 

4a  U.  S. — Stokes  v.  Saltonstall, 
13  Pet.  181,  10  L.  ed.  115;  McKinney 
v.  Neil,  18  F.  Cas.  No.  8,865,  1  Mc- 
Lean 640;  Maury  v.  Talmadge,  16  F. 
Cas.    No.    9,315,    2   McLean   167. 

111. — Parmelee  Co;  v.  Wheelock,  224 
111.  194,  79  NE  652. 

Iowa. — Bonce  v.  Dubuque  St,  R. 
Co.,  63  Iowa  278,  6  NW  177,  36  AmR 
221. 

Ky. — Palmer  Transfer  Co.  v.  Long, 
140  Ky.  Ill,  180  SW  961. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340,   30  AmR  799. 

Mont. — Taillon  v.  Mears,  29  Mont. 
161.  74  P  421,  1  AnnCas  613. 

N.  T. — Stlner  v.  Metropolitan  St. 
R.  Co.,  84   NTS  285. 

Va.— Farlsh  v.  Reigle,  11  Gratt.  (52 
Va,)  697.  62  AmD  68? 

41.  TJ.  S.— McKinney  v.  Neil,  16 
F.  Cas.  No.  8,865-,  1  McLean  640. 

Cal. — Fairchlld  v.  California  Stage 
Cow  13  Cal.  699. 

Conn. — Derwort  v.  Loomer,  21 
Conn.    245. 

Iowa. — Sales  v.  Western  Stage  Co., 
4  Iowa  547:  Frink  v.  Coe,  4  Greene 
565,   61   AmD   141. 

Kan. — Lewark  v.  Parkinson,  73 
Kan.  653,  85  P  601,  5  LRANS  1069 
and  note;  Sawyer  v.  Sauer,  10  Kan. 
466. 

Mass. — Ingalls  v.  Bills,  9  Mete.  1, 
43  AmD  3467 

Mont. — Ryan  v.  Gilmer,  2  Mont. 
617,  26  AmR  744,  4  KyL  151. 

N.  T.— Froblsher  v.  Fifth  Ave. 
Transp.  Co.,  151  N.  Y.  431,  45  NE 
839    [rev  81  Hun  644,  30  NTS  1099]. 

Oh. — Fisher  v.  Tryon,  15  Oh.  Cir. 
Ct.   541.  8   Oh.  Cir.  Dec.  656. 

Eng. — Hyman  v.  Nye,  6  Q.  B.  D. 
685. 

See  also  infra  {  1808. 

[a]  The  dnty  of  a  book  driver  re- 
quires no  greater  degree  of  care 
than  that  he  keep  a  prudent  and  care- 
ful lookout  ahead  of  him,  and  that 
he  use  all  reasonable  care  to  avoid 
obstructions  and  excavations  in  the 
street.  Fisher  v.  Tryon,  15  Oh.  Cir. 
Ct.  541,  8  Oh.  Cir.  Dec.  656. 

fb]  Defeat  In  coach.— (1)  The  pro- 
prietor Is  answerable  for  any  injury 
happening  by  reason  of  any  defect 
in  the  coach  which  might  have  been 
discovered  by  the  most  careful  and 
thorough  examination,  but  not  for  an 
Injury  happening  by  reason  of  a  hid- 
den defect  which  could  not  on  ex- 
amination have  been  discovered.  In- 
galls v.  Bills,  9  Mete.  (Mass.)  1,  43 
AmD  846.  (2)  A  carrier  is  not 
chargeable  with  negligence  because 
there  Is  no  back  to  a  step  twenty- 
two  Inches  long  and  sixteen  Inches 
wide  on  the  side  of  its  bus,  those 
without  backs  as  well  as  those  with 
backs  being  in  general  use,  and  each 


gence  in  these  respects,  or  in  the  conduct  of  the 
driver,  a  passenger  is  injured.*1 

Motor  vehicles.  The  driver  of  an  automobile  or 
a  motor  vehicle  carrying  passengers  is  bound  to  use 
at  least  reasonable- and  ordinary  care  for  the  pro- 
tection of  his  passengers  in  driving  the  machine;43 
and  in  driving  through  the  streets  of  a  city  he  is 
required  to  anticipate  that  he  may  meet  persons  or 
vehicles,  to  keep  a  proper  lookout  for  them,  and  to 
use  care  to  have  his  machine  under  such  control  as 
to  enable  him  to  avoid  collisions.43 

[ft  1306]  d.  Street  Oars  of  Various  Kinds.  A 
carrier  by  street  car  is  not  an  insurer  of  the  safely 
of  its  passengers,  but  is  liable  only  for  negligence, 

having  its  advantage  and  disadvant- 
age, the  solid  back,  while  preventing 
all  possibility  of  the  foot  slipping 
through,  being  more  liable  to  fill  with 


mud  and  snow,  and  cause  the  foot  to 
slip,  and  it  not  appearing  that  there 
had  ever  been  any  other  accident  by 
a  person's  foot  slipping  through  an 
open  back  step.  Froblsher  v.  Fifth 
Ave.  Transp.  Co.,  161  N.  T.  481,  45 
NE  839  [rev  81  Hun  644,  80  NTS 
1099]. 

48.  Perkins  v.  Galloway,  (Ala.) 
69  S  876;  Forbes  v.  Relnman,  112 
Ark.  417.  166  SW  568.  61  LRANS 
1164;  Johnson  v.  Coey,  237  111.  88.  86 
NE  878,  21  LRANS  81  and  note; 
Hinds  v.  Steere,  209  Mass.  442,  95  NE 
844,  35  LRANS  658. 

[a]  The  owner  of  a  sight-seeing 
automobile  is  bound  to  use  reason- 
able care  according  to  the  nature  of 
the  contract,  and  this  reasonable  care 
Is  the  greatest  care  consistent  with 
the  proper  transaction  of  the  busi- 
ness, and  an  Instruction  that  the 
chauffeur  should  exercise  a  high  de- 
gree of  care  to  hds  passengers,  and, 
where  the  care  Is  with  reference  to 
a  collision  in  which  the  danger  and 
damage  might  be  very  great.  It  is 
a  degree  of  care  in  view  of  the 
danger  and  of  the  injury  that  might 
be  caused  by  any  want  of  care,  is 
sufficiently  favorable  to  defendant. 
Hinds  v.  Steere,  209  Mass.  442,  95 
NE  844,  35  LRANS  658. 

[b]  Private  carrier.— Those  of 
whom  one  hires  an  automobile  with 
a  chauffeur  to  drive  him  and  his 
guests  where  he  directs,  being  pri- 
vate carriers  for  hire,  are  required 
to  use  ordinary  care  and  diligence 
in  the  performance  of  the  duty  im- 
posed on  them  by  the  contract. 
Forbes  v.  Relnman,  112  Ark.  417, 
166  SW  662,  51  LRANS  1164  and 
note.  x 

to)  Degree  of  eare. — The  owner 
ana  driver  of  an  automobile  owes  to 
an  occupant  of  the  car  the  duty  to 
exercise  such  care  not  to  injure  him 
as  a  man  of  reasonable  prudence 
under  like  circumstances  would 
exercise  for  his  own  protection. 
Perkins  v.  Galloway.  (Ala.)  69  S  875. 

43.  Johnson  v.  Coey,  237  111.  88, 
86  NE  678,  21  LRANS  81.  See  gen- 
erally Motor  Vehicles  [28  Cyc  871. 

44.  Ark. — Oliver  v.  Ft.  Smith 
Light,  etc,  Co.,  89  Ark.  222,  116  SW 
204.    131   AmSR   86. 

Conn. — Kebbe  v.  Connecticut  Co., 
85  Conn.  641,  84  A  329,  AnnCasl91SC 
167. 

Del. — Smithers  v.  Wilmington  City 
R.  Co.,  22  Del.  422,  67  A  167. 

HI. — Coulter  v.  Illinois  Cent.  B, 
Co.,  264  111.  414,  106  NE  258  [aff 
184   111.  A.   208]. 

Ind.— Citizens'  St.  R.  Co.  v.  Jolly, 
161  Ind.  80,  67  NE  936:  Indianapolis 
St.  R.  Co.  v.  Brown,  32  Ind.  A.  130, 
69   NE   407. 

La. — Weber  v.  New  Orleans,  etc., 
R.  Co.,  104  La.  867,  28  S  892. 

Mass. — Rand  v.  Boston,  El.  R.  Co., 
198  Mass.  569,  84  NE  841. 

Mo. — Maggioll  v.  St.  Louis  Transit 
Co.,  108  Mo.  A.  416,  83  SW  1026; 
Jaoquln  v.  Grand  Ave.  Cable  Co.,  67 
Mo.  A.  320. 

Nebr. — Omaha  St.  R.  Co.  v.  Boesen, 
74  Nebr.  764,  105  NW  303,  4  LRANS 
122  and  note. 


868     [10  C.  J.J 


CARRIERS 


[§  1306 


and  hence  is  not  liable  for  an  injury  to  a  passenger 
which  the  exercise  of  reasonable  foresight  would 
not  have  anticipated  or  due  care  would  have 
avoided.45  In  some  cases  language  has  been  used 
with  reference  to  transportation  of  passengers  in 
this  manner,  indicating  that  reasonable  care  and 
diligence  is  all  that  is  necessary  to  relieve  the  car- 
rier from  liability  for  injuries  happening  to  the 
passenger  in  the  course  of  transportation;*"  but  in 
most  of  the  cases  the  general  rule  of  liability  is  laid 
down,  as  in  other  cases  discussed  in  the  preceding 


sections,47  to  the  effect  that  a  street  railroad  com- 
pany is  required  to  exercise  the  same  degree  of  care 
and  diligence  for  the  safety  of  its  passengers  as  is 
an  ordinary  railroad  company,48  that  is,  the  high- 
est degree  of  care,  prudence,  and  foresight,  or,  as  it 
is  otherwise  expressed,  the  highest  degree  of  care 
and  skill  which  prudent  men  would  use  and  .exercise 
in  like  business  and  uilder  like  circumstances,  or 
the  highest  degree  of  care,  skill,  and  diligence,  con- 
sistent with  the  practical  operation  of  the  road;** 
and  particularly  is  a  street  railroad  governed  by 


N.  T. — Armstrong  v.  Metropolitan 
St.  R.  Co.,  36  App.  Dlv.  626,  65  NYS 
498  [aft  165  N.  f.  641  mem.  69  NE 
1118  mem]. 

N.  C. — Brlggs  v.  Durham  Tract. 
Co.,   147   N.  C.   389,   61   SE  373. 

Oh. — Mt.  Adams,  etc.,  R.  Co.  v. 
Isaacs,  18  Oh.  Clr.  Ct  177,  10  Oh. 
Clr.  Dec.  49. 

Wash. — Poster  v.  Seattle  Electric 
Co.,  36  Wash.  177.  76  P  996. 

Carrier  as  insurer  generally  see 
supra  I  1302. 

46.  Kight  v.  Metropolitan  R.  Co., 
21  App.  (D.  C.)  494;  Winchell  v. 
St.  Paul  City  R  Co.,  86  Minn.  446. 
90>NW  1050. 

Injuries  by  accident  generally  see 
infra  I    1336. 

46.  Eaton  v.  Wilmington  City  R. 
Co.,  24  Del.  435,  76  A  369;  Raymond 
v.  Portland  R.  Co.,  100  Me.  529,  62 
A  602.  3  LRANS  94  and  note:  Whllt 
v.  Public  Service  Corp.,  74  N.  J.  L. 
141,  64  A  972  [aft  76  N.  J.  L.  729.  72 
A  420.  74  A  668];  Frank  v.  Metro- 
politan St  R.  Co.,  91  App.  Dlv.  485, 
86  NYS  1018;  Kelly  v.  Metropolitan 
St.  R.  Co..  89  App.  Div.  159.  85  NYS 
842;  Merrill  v.  Metropolitan  St.  R. 
Co.,  73  App.  Dlv.  401,  77  NYS  122 
[diet  Zlmmer  v.  Third  Ave.  R.  Co., 
36  App.  Dlv.  266,  55  NYS  308;  Keegan 
v.  Third  Ave.  R.  Co.,  84  App.  Div. 
297,  64  NYS  391  (aft  165  N.  Y.  622 
mem,  59  NE  1124  mem)];  Atkins  v. 
New  York  City  R.  Co.,  94  NYS  500. 
But  see  Zvonlk  v.  Interurban  St.  R. 
Co.,  88  NYS  399  (holding  that  the 
rule  that  a  motorman  and  a  conduc- 
tor engaged  in  the  operation  of  a 
car  are  held  only  to  reasonable  care 
applies  as  to  teams  on  the  street, 
but  does  not  apply  as  to  passengers 
in  the  car). 

[a]  Mstake  of  Judgment. — A  street 
railroad  company  is  bound  to  ex- 
ercise reasonable  care  and  skill, 
but  Is  not  negligent  merely  because 
the  accident  that  happened  would 
have  been  avoided  If  its  judgment 
had  been  different.  Whllt  v.  Public 
Service  Corp.,  74  N.  J.  L.  141,  64  A 
972  [aft  76  N.  J.  L.  729.  72  A  420, 
74  A  668]. 

[b]  A  motorman  is  only  required 
to  use  care  commensurate  with  the 
circumstances,  either  as  they  ap- 
pear or  as  they  would  appear  In  the 
exercise  of  ordinary  prudence,  and  Is 
not  obliged  to  exercise  the  very  high- 
est degree  of  care.  Regensburg  v. 
Nassau  Electric  R.  Co.,  58  App.  Dlv. 
666.  69  NYS  147. 

[c]  The  •zeroise  of  "ordinary 
care"  In  the  operation  of  a  street 
railroad  Implies  such  care  as  the 
circumstances  of  the  place  or  occa- 
sion reasonably  require,  to  be  in- 
creased or  diminished  as  the  danger 
of  accident  or  injury  increases  or 
diminishes.  Eaton  v.  Wilmington 
City  R.  Co.,  24  Del.  436,  75  A  369. 

47.  See   supra    !|    1295-1299. 

48.  Citizens'  St.  R.  Co.  ,v.  Twl- 
name.  111  Ind.  687,  13  NE  o5;  Jack- 
son v.  Grand  Ave.  R.  Co.,  118  Mo. 
199.  24  SW  192. 

49.  TJ.  S. — Pittsburgh  R.  Co.  v. 
Qivens,  211  Fed.  886,  128  CCA 
263. 

Ala. — Mobile  Light,  etc..  Co.  v. 
Hughes,  190  Ala.  216,  67  S  278; 
Birmingham  R.,  etc.,  Co.  v.  Sclsson, 
188  Ala.  348,  66  S  2;  Alabama  City, 
etc.,  R.  Co.  v.  Bates,  155  Ala.  347,  46 
S  776. 

Ark.— Oliver   v.    Ft.    Smith    Light, 


etc.,  Co.,  89  Ark.  222,  116  SW  204,  131 
AmSR  86. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  v.  Marr,   26  Colo.   48.   141   P  142. 

Conn. — Kebbe  v.  Connecticut  Co., 
85  Conn.  641,  84  A  329,  AnnCasl913C 
167. 

Del. — Oirardo  v.  Wilmington,  etc.. 
Tract.  Co..  90  A  476;  Smithers  v. 
Wilmington  City  R.  Co.,  22  Del.  422, 

67  A  167. 

Qa.— Holly  v.  Atlantic  St.  R.  Co., 
61  Ga.  215,  34  AmR  97;  Lyndon  v. 
Georgia,  etc.,  R.  Co.,  3  Ga.  A.  634, 
60  SE  278. 

111.— Chicago  Cons.  Tract.  Co.  v. 
Schrltter,  222  111.  364,  78  NE  820 
[aft  124  111.  A.  678];  Tri-Clty  R.  Co. 
v.  Gould,  217  111.  317,  76  NE  493 
[rev  118  111.  A.  602];  Alton  Light, 
etc,  Co.  v.  Oiler,  217  III.  16,  75  NE 
419,  4  LRANS  399;  Chicago  City  R. 
Co.  v.  Young,  62  111.  238;  Hickey  v. 
Chicago  City  R.  Co.,  148  111.  A.  197; 
Mark  v.  Chicago  City  R.  Co.,  146 
111.  A  250;  North  Chicago  St.  R.  Co. 
v.  Wrlxon,  51  111.  A  307  [aft  160  111. 
632,  37  NE  895]. 

Ind. — Louisville,  etc.,  Tract.  Co.  v. 
Walker,  177  Ind.  38,  97  NE  151; 
Citizens'  St.  R.  Co.  v.  Jolly,  161  Ind. 
80,  67  NE  935;  Vlncennes  Tract.  Co. 
v.  Curry,  59  Ind.  A.  683.  109  NE  62; 
Caughell  v.  Indianapolis  Tract.,  etc., 
Co.,  60  Ind.  A.  6.  97  NE  1028; 
Winona,  etc,  R,  Co.  v.  Rousseau,  48 
Ind.  A  248,  93  NE  34.  1028;  Indian- 
apolis St.  R.  Co.  v.  Brown,  32  Ind. 
A.  130.  69  NE  407. 

Iowa. — Hutchels  v.  Cedar  Rapids, 
etc.,  R.  Co..  128  Iowa  279.  103  NW 
779;  Bonce  v.  Dubuque  St.  R.  Co., 
63  Iowa  278,  6  NW  177,  36  AmR  221. 

Kan. — Haas  v.  Wichita  R.,  etc.. 
Co.,  89  Kan.  613.  132  P  195,  48  LRA 
NS  974;  Metropolitan  St.  R.  Co.  v. 
Hanson,  67  Kan.'  266.  72  P  773. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Markel,  168  Ky.  625.  182  SW 
860;  South  Covington,  etc,  St.  R.  Co. 
v.  Trowbridge,  163  Ky.  79,  173  SW 
371;  Louisville  R.  Co.  v.  Osborne, 
157  Ky.  341,  163  SW  189;  South 
Covington,  etc.,  St.  R.  Co.  v.  Harris, 
152  Ky.  750,  154  SW  35;  Davis  v. 
Paducah    R.,    etc.,    Co.,    113    Ky.    267, 

68  SW  140.  24  KyL  136;  Louisville 
R.  Co.  v.  Park,  96  Ky.  680,  29  SW 
465. 

Md.— United  R.,  etc.,  Co.  v.  Weir. 
102  Md.  286,  62  A  588;  Central  R.  Co. 
v.   Smith,    74    Md.    212,   21   A   706. 

Mass. — Rust  v.  Springfield  St  R. 
Co.,  217  Mass.  116,  104  NE  367; 
Sawln  v.  Connecticut  Valley  St.  R. 
Co.,  213  Mass.  103.  99  NE  962,  43 
LRANS  72;  Doherty  v.  Boston,  etc., 
St.  R.  Co.,  207  Mass.  27.  92  NE  1026; 
Foley  v.  Boston,  etc.,  St.  R.  Co.,  198 
Mass.  532.  84  NE  846;  Pitcher  v.  Old 
Colony  St.  R.  Co.,  196  Mass.  69,  81 
NE  876,  124  AmSR  613,  13  LRANS, 
481,  12  AnnCas  886;  Galligan  v.  Old 
Colony  St.  R.  Co.,  182  Mass.  211,  66 
NE  48. 

Mich. — Beattle  v.  Detroit  United 
R.  Co.,  158  Mich.  243,  122  NW  667. 

Minn. — Watson  v.  St.  Paul  CityR. 
Co.,  42  Minn.  46,  43  NW  904. 

Mo. — Gardner  v.  Metropolitan  St. 
R.  Co.,  223  Mo.  389.  122  SW  1068.  18 
AnnCas  1166;  O'Gara  v.  St.  Louis 
Transit  Co..  204  Mo.  724,  103  SW  64. 
12  LRANS  840,  11  AnnCas  850; 
Schloem6r  v.  St.  Louis  Transit  Co., 
204  Mo.  99,  102  SW  565;  Redmon  v. 
Metropolitan  St.  R.  Co.,  186  Mo.  1, 
84  SW  26,  106  AmSR  558:  Blschoft  v. 


People's  R  Co.,  121  Mo.  216.  25  SW 
908;  Jackson  v.  Grand  Ave.  R  Co., 
118  Mo.  199,  24  SW  192;  Wlllmott  v. 
Corrigan  Cons.  St.  R.  Co.,  106  Mo. 
535,  17  SW  490;  Agnew  v.  Metro- 
politan St  R  Co.,  178  Mo.  A.  Ill, 
166  SW  1110;  Zeller  v.  Metropolitan 
St.  R.  Co..  153  Mo.  A.  613.  134  SW 
1067;  Augustus  v.  Chicago,  etc,  R. 
Co.,  163  Mo.  A  672,  134  SW  2!; 
Wills  v.  Atchison,  etc..  R.  Co..  133 
Mo.  A.  625,  113  SW  713;  Bell  v.  Cen- 
tral Electric  R.  Co.,  125  Mo.  A  660, 
103  SW  144;  Nelson  v.  Metropolitan 
St.  R.  Co..  113  Mo.  A  702,  88  SW 
1119;  Maggloll  v.  St  Louis  Transit 
Co.,  108  Mo.  A.  416.  83  SW  1026; 
Snider  v.  Chicago,  etc,  R.  Co,  103 
Mo.  A  234,  83  SW  530'  Heyde  v.  St 
Louis  Transit  Co..  102  Mo.  A.  637.  77 
SW  127;  Parker  v.-  Metropolitan  St 
R.  Co.,  69  Mo.  A.  64;  Powers  v. 
Union  R.  Co..  60  Mo.  A.  481. 

Nebr. — Omaha  St  R.  Co.  v.  Boe- 
sen,  74  Nebr.  764,  105  NW  303,  4 
LRANS  122  and  note;  Lincoln  Tract 
Co.  v.  Webb.  73  Nebr.  138.  102  NW 
268,  119  AmSR  879;  East  Omaha  8t 
R.  Co.  v.  Godola,  60  Nebr.  906,  79 
NW  491. 

N.  J. — Trussell  v.  Morris  County 
Tract.  Co.,  79  N.  J.  L.  633.  77  A  515, 
30  LRANS  851;  Scott  v.  Bergen 
County  Tract.  Co.,  63  N.  J.  L.  407. 
43  A  1060  [aft  64  N.  J.  L.  862,  48  A 
1118]. 

N.  Y. — Sheppard  v.  Brooklyn 
Heights  R.  Co.,  146  App.  Div.  80«. 
131  NYS  507;  Klinger  v.  United 
Tract.  Co.,  92  App.  Div.  100.  87  NYS 
864  [aft  181  N.Y.  621  mem.  73  NE 
1125  mem];  Ganlard  v.  Rochester 
City,  etc.,  R.  Co..  7  NYSt  108. 

N.  C. — Briggs  v.  Durham  Tract 
Co.,  147  N.  C.  389,  61  SE  378. 

Oh. — Holmes  v.  Ashtabula  Rapid- 
Transit  Co.,  10  Oh.  Cir.  Dec  638. 

Pa. — Philadelphia  City  Pass.  E. 
Co.  v.  Hassard,  75  Pa.   867. 

Tex. — Citizens'  R.  Co.  v.  Farley. 
(Civ.  A.)  186  SW  94,  97  felt  Cyc]; 
El  Paso  Electric  R.  Co.  v.  Harry,  17 
Tex.  Civ.  A.  90,  83  SW  735:  Citizens' 
R.  Co.  v.  Craig,  (Civ.  A.)  69  SW  239; 
Dallas  Cons.  Electric  St.  R.  Co.  v. 
Broadhurst,  28  Tex.  Civ.  A.  630.  63 
SW  315;  San  Antonio  St  R.  Co.  v. 
Muth,  7  Tex.  Civ.  A.  443,  27  SW  762. 

Utah. — Paul  v.  Salt  Lake  City  R. 
Co.,  80  Utah  41,  83  P  563. 

Va. — Richmond  Tract  Co.  v.  Wil- 
liams, 102  Va.   253,   46  SE   292. 

Wash. — Austin  v.  Washington 
Water  Power  Co.,  68  'Wash.  608.  123 
P  776,  AnnCael913E  936;  Foster  t. 
Seattle  Electric  Co..  35  Wash.  177, 
76  P  996;  Brown  v.  Seattle  City  R 
Co.,  16  Wash.  465,  47  P  890;  Sears  v. 
Seattle  Cons.  St  R.  Co.,  6  Wash.  227. 
33  P  389,  1081. 

Wis. — Wanzer  v.  Chippewa  Valley 
Electric  R.  Co..  108  Wis.  319.  84  NW 
423. 

Can. — British  Columbia  Electric  R. 
Co.  v.  Wilkinson,  45  Can.  S.  C  263 
[aft  16  B.  C.  113]. 

See  also  cases  supra  Si   1295-1299. 

[a]  All  -possible  skill,  earn,  and 
foresight— ''All  possible  skill  and 
care'  implies  that  every  reasonable 
precaution  in  the  management  and 
operation  of  street  cars  be  used  to 
prevent  Injuries  to  passengers:  it 
means  good  tracks,  safe  cars,  expe- 
rienced drivers,  careful  management 
and  judicious  operation  in  every  re- 
spect All  possible  foresight  means 
more   than   this;    It   means   anticipa- 


For  later  oases,  developments  and  oaangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and 
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the  rales  regulating  steam  railroads,  where  it  op- 
erates its  cars  beyond  the  limits  of  the  city  through 
open  country.80  These  rules  of  liability  are  appli- 
cable to  carriers  operating  horse  cars,"  cable  cars,53 
and  electric  cars.  A  statnte  providing  that  a  rail- 
road company  shall  be  liable  for  damages  inflicted 
on  passengers  while  being  transported  over  its  road 
has  no  application  to  street  railroads.15* 

[$  1307]  e.  Elevators.M  While  the  owner  of  a 
passenger  elevator  operated  in  a  building  for  carry- 
ing persons  up  and  down  may  not  be'  a  carrier  of 

tlon,  if  not  knowledge,  that  the 
operation  of  street  cars  will  result 
in  danger  to  passengers,  and  that 
there  must  be  some  action  with  ref- 
erence to  the  future,  a  provident 
care  to  guard  against  such  occurren- 
ces, a  wise  forethought  and  prudent 
provision  that  will  avert  the  threat- 
ened evil,  if  human  thought  or  ac- 
tion can  do  so."  Topeka  City  R.  Co. 
v.  Higg*.  88  Kan.  875,  388,  16  P  6S7, 
5  AraSR  754. 

[b]  Utmost  hnui  skiUt  4111- 
fsnea,  and,  foresight  (1)  is  too  high 
a  degree  of  care  to  require  of  a 
street  railroad  company.  Freeman 
v.  Metropolitan  St  R.  Co.,  95  Mo.  A. 
94.  814,  (8  SW  1067,  1060.  (2)  A 
street  car  company  need  not  exer- 
cise the  highest  degree  of  care 
known  to  prudent  persons,  but  Is 
only  required  to  exercise  the  utmost 
care  and  skill  which  prudent  persons 
are  accustomed  to  exercise  under 
like  circumstances.  Louisville,  etc.. 
R.  Co.  v.  Hardin,  167  Ky.  13,  162  SW 
541. 

[c]  Due  oilti  A  street  car  com- 
pany is  bound  to  exercise  due  care 
In  transporting  passengers.  Webber 
v.  Old  Colony  St.  R.  Co.,  210  Mass. 
432.  97  NB  74. 


passengers  in  the  sense  that  he  is  bound  to  serve 
the  public,  yet  his  duty  as  to  protecting  the  pas- 
sengers in  his  elevator  from  danger  is  the  same  as 
that  applicable  to  the  carriage  of  passengers  by 
other  means,  and  he  is  bound  to  do  all  that  human 
care,  vigilance,  and  foresight  can  reasonably  sug- 
gest under  the  circumstances,  and,  in  view  of  the 
character  of  the  mode  of  conveyance  Adopted,  to 
guard  against  accidents  and  injuries  resulting  there- 
from, and  a  failure  in  this  respect  will  constitute 
negligence   rendering  him  liable,5*  although  he  is 


60.   _Dlxon  v.   Great  Falls,  etc.,  R. 

38    App.    (D.   C.)    591,    698,    Ann 

Casl913C    571;    Robinson    v.    Helena 


Co., 


Light,  etc.,  R.  Co.,  38  Mont.  222,  99 
P  837. 

[a]  Trolley  11a*  la  country.— 
There  is  no  difference  between  the 
liability  of  a  trolley  line  company 
operating  its  cars  through  the  coun- 
try and  that  of  a  company  operating 
a  steam  railroad,  for  negligence  in 
receiving  and  discharging  Its  pas- 
sengers at  fixed  points  or  stations. 
Dixon  v.  Great  Falls,  etc.,  R.  Co.,  38 
App.  (D.  C.)  691,  598,  AnnCasl913C 
571. 

SI.  Topeka  City  R.  Co.  v.  Higgs. 
38  Kan.  375,  16  P  667,  5  AmSR  754; 
Louisville  City  R.  Co.  v.  Weams,  80 
Ky.  420,  4  KyL  287;  Louisville,  etc, 
R.  Co.  v.  Smith,  2  Duv.  (Ky.)  656; 
Central  Pass.  R.  Co.  v.  Bishop.  9 
KyL  348;  Clark  v.  Eighth  Ave.  R. 
Co.,  32  Barb.  (N.  Y.)  667  [aff  36  N. 
T.   135,   93   AmD   495]. 

fa]  "Oars  drawn  by  horses  upon 
raua  (1)  are  In  the  main  governed 
by  the  same  rules  as  other1  vehi- 
cles." Topeka  City  R.  Co.  v.  Higgs, 
38  Kan.  376,  383.  16  P  667.  5  AmSR 
754.  (2)  A  street  railroad  company 
using  cars  drawn  by  horses  on  rails, 
and  carrying  passengers  for  hire,  is 
bound  to  exercise  all  possible  skill, 
foresight,  and  care  in  the  running 
of  Its  cars,  so  that  passengers  may 
not  be  exposed  to  danger  on  account 
of  the  manner  in  which  the  cars  are 
run.  "All  possible  skill  and  care" 
Implies  that  every  reasonable  pre- 
caution In  the  management  and 
operation  of  street  cars  shall  be  used 
to  prevent  Injuries  to  passengers.  It 
means  good  tracks,  safe  cars,  expe- 
rienced drivers,  careful  management, 
and  Judicious  operation  In  every  re- 
spect. All  possible  foresight  means 
more  than  this.  It  means  anticipa- 
tion. If  not  knowledge,  that  the 
operation  .of  street  cars  will  result 
in  danger'  to  passengers,  and  that 
there  must  be  some  action  with  ref- 
erence to  the  future,  a  provident 
care  to  guard  against  such  occur- 
rences, a  wise  forethought  and  pru- 
dent provision  that  will  avert  the 
threatened  evil,  If  human  thought  pr 


action  can  do  so.  Topeka  City  R. 
Co.  v.  Higgs,  38  Kan.  375.  383.  16  P 
667.  6  AmSR  764. 

[»]  The  best  efforts  of  the  minds 
dlreotlng  the  operation  of  horse  oars 
must  be  diligently  applied  in  devis- 
ing ways  ana  means  to  prevent  in- 
juries to  passengers  being  carried 
thereon.  Topeka  City  R.  Co.  v. 
Higgs,  38  Kan.  375.  16  P  667,  6  Am 
SR  754. 

[c]  Ordinary  skill  of  driver— A 
horse  car  company  Is  liable  only  for 
the  failure  of  the  driver  to  use  ordi- 
nary skill  in  driving  on  a  switch, 
the  obligation  to  exercise  the  high- 
est degree  of  care  which  human 
prudence  and  foresight  can  suggest 
not  existing  In  such  a  case.  Stierle 
v.  Union  R.  Co.,  156  N.  T.  70,  50  NB 
419   [aff  13  Misc.  134,  34  NTS  186]. 

62.  Sweeney  v.  Kansas  City  Cable 
R  Co.,  150  Mo.  886,  51  SW  682; 
Keegan  v.  Third  Ave.  R.  Co.,  34  App. 
Div.  297,  54  NTS  891  faff  165  N.  T. 
622  mem,  59  NE  1124  mem]. 

S3.  Colo. — Denver  Tramway  Co. 
v.  Reid,  4  Colo.  A.  63,  36  P  269. 

Del. — McAllister  v.  Peoples'  R.  Co., 
20   Del.   272,   54   A  743. 

Md. — Baltimore  City  Pass.  R.  Co. 
V.  Nugent,  86  Md.  349.  38  A  779,  39 
LRA  161. 

N.  J. — Trussell  v.  Morris  County 
Tract.  Co.,  79  N.  J.  L.  683,  77  A  635, 
30   LRANS   351. 

N.  Y. — Leonard  v.  Brooklyn 
Heights  R.  Co.,  57  App.  Div.  125,  67 
NTS   985. 

Va. — Washington,  etc.,  R.  Co.  v. 
Vaughan.  Ill  Va.  785.  69  SE  1035. 

Wis. — Burt  v.  Douglas  County  St. 
R.  Co.,  83  Wis.  229,  M  NW  447,  18 
LRA  479. 

See  also  cases  supra  note  49. 

[a]  Negligence  as  to  apparatus 
or  appliances. — (l)  Where  there  Is 
no  negligence  in  the  appliances 
.used,  or  in  the  way  in  which  the  car 
is  operated,  an  injury  to  a  passenger 
resulting  from  the  breaking  of  the 
trolley  wire,  the  severed  end  of 
which    comes    In    contact    with    the 

Saasenger  and  gives  him  a  shock, 
oes  not  render  the  carrier  liable. 
Baltimore  City  Pass.  R.  Co.  v.  Nu- 
gent, 86  Md.  849,  38  A  779,  39  LRA 
161.  (2)  But,  where  the  electrical 
apparatus  on  the  car  was  in  defect- 
ive condition,  and  the  iron  portions 
of  the  car  became  charged  with  elec- 
tricity, which  fact  might  by  the  ex- 
ercise of  reasonable  care  have  been 
known  to  the  carrier,  it  was  held 
that  the  carrier  was  liable  for  In- 
Jury  to  a  passenger  by  reason  of  a 
shock  caused  by  his  touching  the 
iron  portions  or  the  car.  Burt  v. 
Douglas  County  St.  R.  Co.,  83  Wis. 
229,  53  NW  447,  18   LRA  479. 

[b]  Vegllgenoe  of  guard. — An 
electric  railroad  company  is  liable 
for  any  Injuries  resulting  from  the 
negligence  of  a  guard,  whether  such 
negligence  is  direct  or  willful,  or  on 
the  other  hand  the  result  of  mere 
carelessness.  Koetter  v.  Manhattan 
R.  Co.,  13  NYS  458  [aff  129  N.  Y.  668, 
30  NE  65].  See  generally  infra  8 
1324. 

84.  Lincoln  St.  R.  Co.  v.  Mc- 
Clellan,  54  Nebr.  672,  74  NW  1074. 
69  AmSR  736.  See  also  supra  5 
1302.  Compare  Kelly  v.  Santa  Bar- 
bara Cons.  R.  Co..  171  Cal.  415,  153 
P  903  (holding  that  by  direct  pro- 
vision of  Civ.  Code  S  610,  SI  483. 
2102,  2184.  2185,  governing  the  con- 
duct of  common  carriers  of  passen- 


gers, although  for  the  most  part 
having  reference  to  railroad  corpo- 
rations, govern  the  duties  of  street 
railroad  companies  where  appli- 
cable). 

SS.    Cross-references: 
Care  as  to  machinery  and  appliances 

see  Infra  |  1379. 
Care   as    to  passenger   boarding   or 

alighting     from    an     elevator    see 

Infra  (  1370. 
Competency   and    efflclericy   of   oper- 
atives see  Infra  $  1308. 
Owners   and   operators   of   elevators 

as    passenger    carriers    see    supra 

I  1086. 

86.  U.  S. — Shellaberger  v.  Fisher. 
143  Fed.  937,  75  CCA  9,  5  LRANS^ 
260;  Marker  v.  Mitchell,  64  Fed.  687 
[aff  62  Fed.  139,   10  CCA  306]. 

Ark. — Sweeden  v.  Atkinson  Impr. 
Co.,  93  Ark.  397.  402.  126  SW  469,  27 
LRANS  124   [clt  Cyc]. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683,  691.  147  P  954  tclt 
Cyc]-  Wllmarth  v.  Pacific  Mut.  L. 
Ins.  Co.,  168  Cal.  536,  143  P  780,  Ann 
Casl915B  1120.  . 

Ga. — Helmly  v.  Savannah  Office 
Bids.   Co.,   13   Ga.   A.  498,   79   SE  364. 

111.— Stelskal  v.  Field,  238  111.  92, 
87  NE  117  [aff  142  111.  A.  164]; 
Walsh  v.  Cullen.  236  111.  »1,  85  NE 
223,  18  LRANS  Ml;  Fraser  v. 
Harper  House  Co.,  141  Iu.  A.  390; 
Haymarket  Theater  Co.  v.  Rosen- 
berg, 77  111.  A.   183. 

Me. — Jones  v.  Co-operative  Assoc, 
of  America,  109  Me.  448,  84  A  986, 
LRA1915E  745. 

Nebr. — Grlmmel  v.  Boyd,  94  Nebr. 
246,  142  NW  893;  Quimby  v.  Bee 
Bldg.  Co.,  87  Nebr.  198,  127  NW  118, 
138  AmSR  477. 

N.  Y. — Savage  v.  Joseph  H.  Bau- 
land  Co.,  42  App.  Div.  286,  58  NYS 
1014. 

Pa. — Rlland  v.  Hlrshler,  7  Pa.  Su- 
per. 384. 

R.  I. — Bullock  v.  Butler  Bxch.  Co., 
22  R.  I.  105,   46  A  273. 

Tenn. — Southern  Bldg.,  etc.,  Assoc, 
v.  Lawson,  97  Tenn.  367,  37  SW  86, 
56  AmSR  804  and  note. 

Tex. — Farmers',  etc.,  Nat.  Bank  v. 
Hanks,  -104  Tex.  320,  187  SW  1120, 
AnnCasl914B  868  and  note  [rev  61 
Tex.  Civ.  A.  879,  128  SW  147]. 

"One  who  installs  passenger  ele- 
vators in  his  building  for  the  use  of 
his  tenants  and  the  public  generally 
Is  subject  to  the  same  degree  of  care 
In  transporting  and  protecting  his 
passengers  as  Is  Imposed  upon  com- 
mon carriers."  Quimby  v.  Bee  Bldg. 
Co.,  87  Nebr.  193,  127  NW  118,  138 
AmSR  477.  To  same  effect  Helmly 
v.  Savannah  Office  Bldg.  Co.,  13  Ga. 
A.  498,  79  SW  364-  Southern  Bldg. 
Assoc  v.  Lawson,  97  Tenn.  367,  37 
SW  86,  56  AmSR  804. 

[a]  A  proprietor  of  a,  hotel  in 
which  a  passenger  elevator  Is  oper- 
ated    for     the    convenience    of    his 

fuests  is  held  to  the  same  care  and 
lligence  for  their  safety  in  the  ele- 
vator as  a  railroad  company  is  re- 
quired to  use  for  the  safety  of  Its 
passengers.  Fraser  v.  Harper  House 
Co..  141  III.  A.  390. 

[b]  Automatlo  elevators*—  (1)  The 
operation  of  an  automatic  elec- 
trical passenger  elevator  without  an 
Operator,  In  an  apartment  building, 
where  several  children  under  ten 
years  of  age  live  and  use  It,  in  a 
city  where  the  duty  to  employ  an 
operator  Is  Imposed  by  ordinance, 
constitutes     sufficient .   evidence     of 
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not  an  insurer  of  the  safety  of  the  passenger.57 
Thus  the  owner  or  operator  of  a  passenger  elevator, 
on  the  grounds  of  public  policy,  is  generally  re- 
quired to  exercise,  for  the  safety  of  passengers  as 
variously  expressed,  extraordinary  care,58  the  high- 
est degree  of  care  and  diligence  usually  exercised 


by  prudent  and  cautious  persons  under  the  same 
or  similar  circumstances,60  or  the  highest  degree  of 
care  and  diligence  which  is  practically  consistent 
with  the  efficient  use  and  operation  of  such  mode 
of  transportation.61  These  rules  have  also  been  held 
to  apply  to  the  owner  of  a  freight  elevator  who  per- 


negllgence,  actionable  t>y  a  child 
about  six  years  old,  who  ts  injured 
while  running  the  elevator  by  get- 
ting her  leg  caught  between  the 
floor  of  the  oar  and  one  of  the  floors 
of  the  building.  Shellaberger  v. 
Plaher,  148  Fed.  937,  75  CCA  9,  6 
LRANS  250.  (2)  But  the  operation 
of  such  an  elevator  Is  not  negligence 
which  Is  actionable  by  any  passen- 
ger except  a  child  of  years  so  tender 
that  he  cannot  know  the  danger  of 
his  contact  with  the  door  or  side  of 
the  shaft  when  the  car  Is  moving. 
Shellaberger  v.  Fisher,  supra. 

[c]  Elevator  caught  between 
floors. — Where,  by  reason  of  some 
foreign  obstruction,  an  elevator  Is 
held  fast  ■  between  two  floors  and 
cannot  be  moved  by  the  use  of  the 
levers,  the  machinery  being  In  good 
order,  the  operator  Is  bound  to  use 
the  highest  degree  of  care  to  release 
the  passengers  in  safety;  and  it  is 
negligence  to  try  any  experiment  to 
lower  the  car  without  taking  every 
precaution  possible  to  Insure  their 
safety.  Savage  v.  Joseph  H.  Bau- 
land  Co..  42  App.  Dlv.  285,  68  NYS 
1014. 

[d]  Opening  door  before  reaching 
floor. — The  fact  that  defendant^ 
servant  in  charge  of  an  elevator 
opened  the  door  before  reaching  the 
floor  at  which  plaintiff  was  to  alight 
and  before  the  elevator  had  stopped 
did   not    constitute   an    Invitation   to 

Rlalntlff  to  alight  before  the  elevator 
ad  stopped;  and  in  an  action  for 
personal  injuries  pleading  to  this 
effect  is  void  as  being  a  conclusion 
of  law.  Bullock  v.  Butler  Exch.  Co., 
22  It.  I.  105.  46  A  27J. 

Ue]  Where  a  tenant  of  an  oflbss 
ldlng-  is  an  oculist,  the  owner  Is 
liable  for  injuries  from  his  failure 
to  anticipate  the  presence  In  the 
building  of  persons  who  from  de- 
fective eyesight  are  unable  to  per- 
ceive dangers  obvious  to  persons  of 
unimpaired  vision.  Byrd  v.  Atlanta 
Nat.  Bank,  16  Ga.  A.  7,  84  SB  219. 

If]  Implied  invitation  to  nse  ele- 
vator.— (1)  The  owner  of  an  office 
building  impliedly  invites  the  pres- 
ence of  patrons  and  customers  nav- 
ing  business  with  his  tenants  to  use 
the  elevators  therein.  Byrd  v.  At- 
lanta Nat.  Bank,  16  Ga.  A.  7,  84  SB 
219.  (2)  The  owner  of  a  building 
more  than  twelve  stories  in  height, 
which  is  occupied  in  part  by  physi- 
cians as  his  tenants,  must  anticipate 
that  numerous  persons,  either  tem- 
porarily or  permanently  disabled  In 
some   respect.    In   accepting    the    1m- 

Slled  invitation  extended  by  him 
irough  his  tenants,  will  be  passen- 
gers on  elevators,  provided  by  him 
as  a  means  of  Ingress  and  egress. 
Byrd  v.  Atlanta  Nat.  Bank,  16  Ga. 
A.  7,  84  SB  219. 

67.  Cal. — Treadwell  v.  Whittier, 
80  Cal.  574,  22  P  266,  13  AmSR  176, 
6   LRA  498. 

D.  C. — Munsey  v.  Webb,  87  App.  185. 

Ind. — Tippecanoe  L.  &  T.  Co.  v. 
Jester.  180  Ind.  357,  101  NB  916, 
LRA1916E  721. 

La. — Russo  v.  Morris  Bldg.,  etc., 
Impr.  Assoc.,  104   La.   426,  29  S  46. 

Mass. — Caahman  v.  New  York,  etc., 
R.  Co.,  201   Mass.   355,  87   NB  570. 

Mo. — Goldsmith  v.  Holland  Bldg. 
Oo..  182  Mo.  697,  81  SW  1112;  Becker 
v.  Lincoln  Real  Est.,  etc.,  Co.,  174 
Mo.   246,  73   SW  581. 

N.  Y. — Dutcher  v.  Wanamaker,  154 
App.  Dlv.  962  mem,  189  NYS  392 
mem;  Mack  v.  Wanamaker,  154  App. 
Dlv.  944  mem,  139  NYS  391  mem; 
Rumetsch  v.  Wanamaker,  154  App. 
Dlv.  800,  139  NYS  885  [rev  on  other 
grounds  216  N.  Y.  379,  110  NE  760, 
LRA1916C  1245]. 


See  generally  supra  5  1302. 

See  also  Qulmby  v.  Bee  Bldg.  Co., 
87  Nebr.  193.  127  NW  118.  138  AmSR 
477  (holding  that  an  instruction 
that  the  owner  of  an  elevator  does 
not  insure  the  safety  of  a  passenger 
unless  he  keeps  himself  and  all 
parts  of  his  body  within  the  elevator 
proper,  and  does  not  owe  the  passen- 

?;er  any  duty  to  protect  him  from 
he  consequences  of  his  own  care- 
lessness In  putting  his  foot  over  the 
edge  of  the  floor,  Is  erroneous,  where 
the  passenger  was  only  twelve  years 
old.  and  the  elevator  conductor  knew 
that  it  was  dangerous  to  stand  near 
the  door  of  the  elevator  when  It  was 
In  motion). 

58.  Wlnhelm  v.  Field,  107  111.  A. 
145. 

69.  Grant  v.  Allen,  141  Ga.  106. 
80  SB  279;  Hartford  Deposit  Co.  v. 
Sollltt,  172  111.  222,  50  NE  178,  64 
AmSR  35;  Anderson  Art  Co.  v. 
Greenburg,  118  111.  A.  220;  Springer 
v.  Schultz, 105  111.  A.  544  [aff  205  111. 
144,  68  NE  753):  Becker  v.  Lincoln 
Real  Est.,  etc.,  Co.,  174  Mo.  246,  73 
SW  681. 

•  60.  U.  S. — Shellaberger  v.  Fisher, 
143  Fed.  937.  75  CCA  9,  5  LRANS 
250:  Mitchell  v.  Marker,  62  Fed.  139, 
10  CCA  306,  25  LRA  33. 

Ala. — Morgan  v.  Saks,  143  Ala. 
139,  38  S  848. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683,  147  P  954;  Treadwell  v. 
Whittier.  80  Cal.  574,  22  P  266,  13 
AmSR  176,  5   LRA  498. 

D.  C. — Munsey  v.  Webb,  87  App. 
185. 

111.— Winheim  v.  Field,  107  111.  A. 
146. 

Ky.— H.  B.  Phillips  Co.  v.  Pruitt, 
82  SW  628.  26  KyL  831.  83  SW  114. 
26  KyL  1105;  Kentucky  Hotel  Co.  v. 
Camp,  97  Ky.  424.  30  SW  1010,  17 
KyL  297. 

Mlnn.-^-Goodsell  v.  Taylor,  41 
Minn.  207,  42  NW  873.  1«  AmSR  700, 
4    LRA    678. 

Mo. — Goldsmith  v.  Holland  Bldg. 
Co.,  182  Mo.  697.  81  SW  1112;  Luckel 
v.  Century  Bldg.  Co..  177  Mo.  608, 
76  SW  1085;  Lee  v.  Knapp,  155  Mo. 
610,  56  SW  458;  Howard  v.  Scarrltt 
Est,  Co.,  161  Mo.  A.  662  114  SW  185; 
Chambers  v.  Kupper-Benson  Hotel 
Co.,  154  Mo.  A.  249.  134  SW  45; 
Becker  v.  Lincoln  Real  Est.,  etc.,  Co., 
118  Mo.  A.  74,  93  SW  291:  Hensler  v. 
Stlx,   113  Mo.  A.  162,  88  SW  108. 

Wis. — Ferguson  v.  Truax,  132  Wis. 
478,  110  NW  395.  Ill  NW  667,  112 
NW  613,  14  LRANS  350.  13  AnnCas 
1092:  Bremer  v.  Pleiss,  121  Wis.  61, 
98  NW  945:  Oberndorfer  v.  Pabst, 
100  Wis.  605.  76  NW  338. 

"We  see  no  distinction  in  principle 
between  the  degree  of  care  required 
from  a  carrier  of  passengers  hori- 
zontally, by  means  of  railway  cars 
or  stagecoaches,  and  one  who  carries 
them  vertically,  by  means  of  a  pas- 
senger elevator.  The  degree  of  care 
required  from  carriers  by  railway  or 
stagecoach  is  the  highest  degree. 
Neither  is  an  insurer,  but.  In  regard 
to  each,  care  short  of  the  highest 
degree  becomes,  not  ordinary  care, 
but  absolute  negligence."  Mitchell 
v.  Marker,  62  Fed.  189,  142,  10  CCA 
306. 

[a]  Ths  leading  case  (l)  Is 
Treadwell  v.  Whittier,  80  Cal.  574. 
22  F  266,  13  AmSR  175,  5  LRA  498. 
(2)  "This  Treadwell  case  appears  to 
be  the  principal  and  leading  case 
which  fully  considers,  discusses,  and 
determines  the  degree  of  care  ex- 
acted of  owners  of  passenger  ele- 
vators and  declares  it  to  be  the  same 
as  that  which  applies  to  common 
carriers.  This  case  has  been  fol- 
1  lowed  in  a  majority  of  the  jurisdic- 


tions where  the  direct  question  hat 
arisen  as  to  the  degree  of  care  ex- 
acted of  owners  of  passenger  ele- 
vators and  the  rule  announced  in  it 
is  generally '  accepted  as  sustained 
by  the  weight  of  authority."  Cham- 
pagne v.  Hamburger.  169  Cal.  611, 
691,  147  P  954. 

[b]  Seasons  for  mis.  "Persons 
who  are  lifted  by  elevators  are  sub- 
jected to  great  risks  to  life  and  limb. 
They  are  hoisted  vertically,  and  an 
unable  in  case  of  the  breaking  of  the 
machinery,  to  help  themselves.  The 
person  running  such  elevator  moat 
be  held  to  undertake  to  raise  such 
persons  safely,  as  far  as  human  care 
and  foresight  will  go.  The  law  holds 
him  to  the  utmost  care  and  diligence 
of  very  cautious  persons,  and  re- 
sponsible for  the  slightest  neglect" 
Treadwell  v.  Whittier,  80  Cat  674. 
591,  22  P  266,  18  AmSR  176.  5  LRA 
498. 

[c]  Ths  highest  degree  of  ear* 
usually  exercised  by  prudent  pertoas 
Is  required  of  the  owner  of  a  public 
store  In  the  management  and  opera- 
tion of  an  elevator  maintained  for 
the  conveyance  of  customers.  H.  & 
Phillips  Co.  v.  Pruitt,  82  SW  628.  « 
KyL  831,  83  SW  114,  26  KyL  1105. 

61.  Ark. — Sweeden  v.  Atkinson 
Impr.  Co..  98  Ark.  397,  402,  116  SW 
439.  27  LRANS  124   felt  Cyc]. 

111. — Chicago  Exch.  Bldg.  Co.  ». 
Nelson,  98  III.  A.  189  [aff  197  III.  114. 
64  NE  3691;  Springer  v.  Ford.  88  in. 
A.  529  [aff  189  III.  420,  59  NB  9«. 
82  AmSR  464,  52  LRA  930];  Western 
Union  Tel.  Co.  v.  Woods,  86  111.  A 
375. 

Ind. — Tippecanoe  It  ft  T.  Co.  t. 
Jester,  180  Ind.  257.  101  NB  111. 
LRA1915B  721  and  note. 

Iowa. — Monahan  v.  Equitable  L 
Ins.  Co.,  156  NW  994;  Cubbage  v. 
Youngerman,  155  Iowa  69,  134  NW 
1074. 

Md.—  Belvedere  Bldg.  Co.  v.  Bryan, 
103  Md.  514,  636,  64  A  44  [dlst 
People's  Bank  v.  Morgolofski,  75  114 
432,  23  A  1027,  22  AmSR  402,  and 
quot  Cyc]. 

Nebr. — Grimmel  v.  Boyd,  94  Nebr. 
246,142  NW  893. 

Or. — Putnam  v.  Pacific  Monthly 
Co.,  68  Or.  86,  130  P  986.  131  P  811. 
45  LRANS  338,  AnnCasl915C  251: 
Kelly  v.  Lewis  Inv.  Co.,  66  Or.  1,  111 
P  826,  AnnCasl915B  568. 

Va.— Farlsh  v.  Relgle,  11  Gratt  (5J 
Va.)   697.  62  AmD  666. 

Wash. — Atkeson  v.  Jackson,  71 
Wash.  233,  130  P  102;  Perrault  ». 
Emporium  Dept.  Store  Co.,  71  Wash. 
623.  138  P  1049;  Edwards  v.  Burke. 
36  Wash.  107,  78  P  610. 

"Though  varying  somewhat  in  the 
statement  of  the  rule,  much  the 
greater  weight  of  authority  is  to 
the  effect  that  one  who  owns  a  build- 
ing provided  with  an  elevator  or  lift 
for  the  use  of  persons  generally  who 
have  occasion  to  pass  from  one  floor 
of  such  building  to  another  Is 
charged  with  the  same  degree  of  care 
which  the  law  Imposes  upon  com- 
mon carriers  of  passengers,  and  this 
is  said  to  be  the  highest  degree  of 
skill  and  foresight  consistent  with 
the  efficient  use  and  operation  of  the 
means  of  conveyance."  Monahan  t. 
Equitable  L.  Ins.  Co.,  (Iowa)  166 
NW  994.  996. 

[a]  Oare  consistent  with  •ffldsat 
use.— One  who  maintains  a  passenger 
elevator  which  the  public  Is  invited 
to  use  must  exercise  the  highest  de- 
gree of  skill  and  foresight  consistent 
with  its  efficient  use.  Cubbage  v. 
Youngerman,  155  Iowa  39,  134  NW 
1074. 

[b]  Injury  to  employee.  The 
owner    of    a    building,    operating  an 
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mite  persons  to  ride  thereon.*9  According  to  some 
authorities,  however,  the  rule  requiring  the  highest 
degree  of  care  of  a  carrier  of  passengers  does  not 
apply  in  case  of.  an  elevator,  but  the  owner  or  op- 
erator is  required  to-  exercise  only  ordinary  care 
as  to  the  selection,  inspection,  and  operation  of  the 
elevator.*3  If  a  person  goes  on  a  passenger  elevator 
without  right,  or  contrary  to  reasonable  regulations. 
he  cannot  recover  for  injuries  received  therefrom  ;•* 
nor  can  the  owner  be  held  responsible  for  an  acci- 
dent which  he  could  not  reasonably  have  antici- 
pated or  provided  against.** 
Leaving  door  open.    Leaving  the  door  of  an  ele- 


vator shaft  open  and  unguarded  while  the  elevator 
is  not  opposite  that  floor  is  negligence  for  which  the 
proprietor  is  liable  in  case  a  person  without  any 
contributory  negligence  on  his  part  steps  or  falls 
into  the  open  shaft  and  is  injured.** 

[J  1308]  6.  Oare  Required  in  Employment  of 
Employees — a.  Competency  of  Employees.  The  car- 
rier is  bound  to  use  reasonable  diligence  in  selecting 
competent  and  careful  employees,  and  for  injuries 
resulting  from  incompetence  and  inefficiency  which 
was  known,  or  might  by  the  exercise  of  reasonable 
diligence  have  been  known,  to  the  carrier,  the  latter 
is  liable;*7  and  this  rule  applies  with  reference  to 


elevator  therein,  owes  to  an  em- 
ployee, being  carried  to  her  work  aa 
a  passenger,  the  highest  skill  and 
foresight  consistent  with  the  efficient 
operation  of  the  elevator.  Putnam 
v.  Pacific  Monthly  Co.,  68  Or.  38,  186 
P  836.  130  P  986,  45  LRANS  138,  Ann 
Casl915C  2S6. 

62.  Springer  v.  Ford,  189  111.  430, 
59  NE  9S3,  82  AmSR  464,  52  LRA 
930  faff  88  111.  A.  5291;  People's  Bank 
v.  Morgolofskl,  75  Md.  482,  23  A  1027, 
32  AmSR  403:  Orcutt  v.  Century 
Bid*.  Co.,  201  Mo.  424,  99  BW  1062, 
8  LRANS  929. 

[a]  Oaatonu— Where  one  engaged 
In  moving  the  effects  of  a  tenant 
from  a  building  was,  according  to 
custom,  riding  on  a  freight  elevator, 
the  relation  or  passenger  and  carrier 
existed  between  him  and  the  owner 
of  the  building,  who  was  liable  for 
Injuries  sustained  by  such  person 
through  the  negligence  of  the  oper- 
atives of  the  elevator.  Orcutt  ▼. 
Century  Bldg.  Co.,  201  Mo.  424.  99 
SW  1062.  8  LRANS  929. 

[bl  Bntployea  of  tenant.— The 
owner  of  a  building  In  which  a 
freight  elevator  is  operated  who  per- 
mits an  employee  of  his  tenant  to 
ride  thereon  in  the  discharge  of  his 
duties  occupies  the  relation  of  a  com- 
mon carrier  of  passengers  for  hire 
toward  such  employee,  the  hire  re- 
ceived being  the  rent  of  the  build- 
ing, and  Is  held  to  the  highest  degree 
of  care  to  prevent  injury  to  such 
employee.  Springer  v.  Ford,  189  111. 
430.  69  NE  963,  62  AmSR  464,  52 
LRA  930  [afT  88  111.  A.  6291. 

63.  Burgess  v.  Stowe.  134  Mich. 
204.  96  NW  29:  Hall  v.  Murdock,  114 
Mich.  233,  72  NW  160;  Rumetsch  v. 
John  Wanamaker,  New  Tork,  Inc., 
216  N.  Y.  379,  110  NE  760.  LRA1916C 
1246  [rev  164  App.  Dlv.  800,  139  NTS 
385];  Grlffen  v.  Manlce,  168  N.  T. 
188.  59  NE  925.  82  AmSR  630.  52 
LRA  922  [rev  47  App.  Dlv.  70.  62 
NTS  364];  McGrell  v.  Buffalo  Offlce- 
Bldg.  Co..  153  N.  T.  266.  47  NE  305 
[rev  90  Hun  80,  35  NTS  5991 ;  Frahm 
v.  Siegel-Cooper  Co..  131  App.  Dlv. 
747,  116  NTS  90;  young  v.  Mason 
Stable  Co.,  96  App.  Dlv.  806.  89  NTS 
349;  Hubener  v.  Helde,  62  Apo.  Dlv. 
368.  70  NTS  1115;  Grlffen  v.  Manice, 
36  Misc.  864,  73  NTS  569  faff  74 
App.  Div.  871,  77  NTS  626,  and  aff 
174  N.  T.  505  mem,  66  NB  1109 
mem];  Edwards  v.  Manufacturers' 
Bldg.  Co.,  27  R.  I.  248.  61  A  646.  114 
AmSR  37.  2  LRANS  744  and  note,  8 
AnnCas  974. 

[a]  The  leading  ease  (1)  is  Grlffen 
v.  Manlce,  166  N.  T.  188.  69  NB  925, 
82  AmSR  630,  52  LRA  922.  (2)  "The 
New  Tork  case  la  the  leading  case 
holding  to  this  doctrine  and  is  quoted 
as  authority  for  the  similar  conclu- 
sions reached  by  the  other  courts 
referred  to."  Champagne  v.  Ham- 
burger, 169  Cal.  683.  147  P  954. 

[b]  Distinction  stated. — "It  may  be 
that,  as  to  the  machinery  and  appli- 
ances by  which  an  elevator  Is  moved 
and  controlled  in  Its  ascent  and  de- 
scent, an  owner  Is  bound  to  use  the 
utmost  care  as  to  any  defect  which 
would  be  liable  to  occasion  great 
danger  or  loss  of  life,  and  that  he  is 
In  that  respect  subject  to  the  same 
rule  that  applies  to  a  railroad  com- 
pany In  regard  to  its  roadbed,  engine 
and  other   similar   machinery.     But, 


as  to  the  surroundings  and  other 
structures  forming  a  part  of  the  ele- 
vator plant,  where  less  danger  is  to 
be  apprehended,  we  think  the  rule  is 
less  strict,  and  the  doctrine  of  the 
cases  cited  applies.  In  the  latter 
case  the  rule  is  satisfied  with  that 
degree  of  care  which  a  reasonably 
prudent  man  would  exercise.  .  .  •  . 
The  requirement  of  the  greater  de- 
gree of  care  is  dependent,  not  so 
much  upon  the  actual  apprehension 
of  danger  as  upon  the  consequences 
likely  to  result  from  a  defect  in  the 
machinery  and  appliances.  In  cases 
where  less  serious  results  are  to  be 
expected,  and  in  cases  where  danger 
la  not  to  be  apprehended.  If  due  and 
proper  care  is  observed  by  the  pas- 
senger the  owner  is  responsible  only 
for  the  want  of  ordinary  and  reason- 
able care."  McGrell  v.  Buffalo  Offtce- 
Bldg.  Co.,  168  N.  T.  265.  271.  47  NB 
306.  See  also  Savage  v.  Joseph  H. 
Bauland  Co.,  42  App.  Div.  286,  68 
NTS  1014  (where  under  the  particu- 
lar circumstances,  the  elevator  being 
caught  between  floors,  the  owner  was 
required  to  exercise  the  "highest  de- 
gree of  care  and  skill  "). 

[c]  The  owner  or  ooeapter  of  a 
■tors  building,  maintaining  a  passen- 
ger elevator  therein.  Is  bound  only 
to  use  reasonable  care  as  to  the  ap- 
pliances provided  and  in  the  main- 
tenance and  operation  thereof. 
Dutcher  v.  Wanamaker,  164  App. 
Div.  952  mem,  139  NTS  392  mem; 
Mack  v.  Wanamaker,  164  App.  Dlv. 
944  mem,  139  NTS  891;  Rumetsch  v. 
John  Wanamaker,  New  Tork,  Inc., 
154  App.  Dlv.  800,  139  NTS  886  [rev 
on  other  grounds  216  N.  T.  879,  110 
NE  760,  LRA1916C  1245]. 

[d]     Proprietor       on      elevator. — 

Where  the  proprietor  of  a  dangerous 
elevator  permitted  another  to  ride  on 
It  without  informing  him  of  the  dan- 
ger, and  aa  a  result  such  other  (a 
Injured,  the  proprietor  Is  not  excused 
from  liability  by  the  fact  that  he 
himself  waa  riding  on  the  elevator  at 
the  same  time  and  was  exercising 
the  same  care  for  the  other's  safety 
as  for  his  own.  Hall  v.  Murdock, 
114  Mich.   233,   72  NW  150. 

64.  Springer  v.  Byram,  137  Ind. 
15,  36  NE  361,  45  AmSR  159,  23 
LRA  244;  Billows  v.  Moors,  162  Mass. 
42,  37  Nfi  760;  Amerine  v.  Porteous, 
106  Mich.   847,   63   NW  300. 

60.  Shattuck.v.  Rand,  142  Mass. 
83,  7  NE  48. 

[a]  Illustration,— Where  the  fall 
of  an  elevator  in  an  apartment 
hotel  was  due  to  the  shutting  off,  by 
the  city,  of  the  water  supply  by 
which  the  elevator  was  operated,  and 
which  the  owner  could  not  reasonably 
have  anticipated  or  provided  against, 
it  waa  held  that  he  was  not  liable 
for  Injuries  resulting.  Shattuck  v. 
Rand,  142  Moss.  83,  7  NE  43. 

66.  Ala. — Morgan  v.  Saks,  148  Ala. 
139,   38   S   848. 

111. —  Haymarket  Theatre  Co.  v. 
Rosenberg,  77  111.  A.  183. 

Mass. —  Hayes  v.  Pltts-Klmball  Co., 
183  Mass.  262,  67  NE  249. 

Nebr. — Grlmmel  v.  Boy4,  94  Nebr. 
246.  142  NW  893. 

Tenn. —  Southern  Bldg.  Assoc,  v. 
Lawson.  -97  Tenn.  367,  37  SW  86,  66 
AmSR  804. 

Wis. — Bremer  v.  Plelsa,  121  Wis. 
61.  98  NW  945. 


67.  U.  S. — Gallena  v.  Hot  Springs 
R.  Co..  13  Fed.  116,  4  McCrary  871. 

Ala. — Alabama  City,  etc,  R.  Co.  v. 
Besslere.  190  Ala.  69,  66  3  80S; 
Louisville,  etc.,  R.  Co.  v.  Jones,  81 
Ala.  376,  8  S  902;  Grey  v.  Mobile 
Trade  Co.,  66  Ala.  887,  28  AmR  729. 

Cal. — Redfield  v.  Oakland  Cons.  St.  ' 
R.  Co.,  110  Cal.  277,  42  P  822. 

Conn. — Hall  v.  Connecticut  River 
Steamboat  Co.,  18  Conn.  819. 

Del. — Braunsteln  v.  Peoples*  R.  Co., 
25  Del.  56.  78  A  609:  Eaton  v.  Wil- 
mington City  R.  Co.,  24  Del.  436,  75  A 
369;  Baldwin  v.  People's  R.  Co.,  21 
Del.  81,  76  A  1088  [aff  23  Del.  388, 
72  A  979];  McAllister  v.  People'a  R. 
Co..   20   Del.   272.   64  A  743. 

Ga. —  Metropolitan  St.  R.  Co.  v. 
Moore,  83  Ga.  453,  10  SE  780:  Qaaway 
v.  Atlanta,  etc.,  R.  Co.,  58  Ga.  216. 

111.— Chicago,  etc.,  R.  Co.  v.  Pills- 
bury.  128  111.  9,  14  NB  22,  5  AmSR 
483;  Chicago,  etc.,  RCo.  v.  Flexman, 
9  111.  A.  250  [aff  103  111.  546,  41  AmR 
381. 

ind. —  Grand  Rapids,  etc.,  R.  Co. 
v.  Boyd,  65  Ind.  626;  Evans  vt  lie,  etc, 
R.  Co.  v.  Baum,  26  Ind.  70;  Gillen- 
water  v.  Madison,  etc.,  R.  Co.,  6  Ind. 
339,  61  Amp  101;  Lake  Erie,  etc, 
R.  Co.  v.  Cotton,  45  Ind.  A.  580,  91 
NE  253. 

Kan. —  Topeka  City  R.  Co.  v.  Higgs, 
38  Kan.  375,  16  P  667,  6  AmSR  754. 

Ky. — Alexander  v.  Louisville,  etc, 
R.  Co.,  83  Ky.  589;  Sherley  v.  Bill- 
ings, 8  Bush  147,  8  AmR  451. 

Mass. — Kuhlen  v.  Boston,  etc.,  St. 
R.  Co.,  193  Mass.  341,  79  NE  815.  118 
AmSR  516,  7  LRANS  729;  Spooner 
v.  Old  Colony  St.  R.  Co.,  190  Mass. 
132,  76  NE  660;  Bryant  v.  Rich,  10* 
Mass.  180,  8  AmR  311;  Simmons  v. 
New  Bedford,  etc..  Steamboat  Co.,  97 
Mass.  361,  93  AmD  99. 

Mich. — Toumans  v.  Padden,  1  Mich. 
N.  P.  127. 

Minn.— Dean  v.  St.  Paul  Union 
Depot  Co..  41  Minn.  360,  43  NW  64, 
16  AmSR  703.  5  LRA  442. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Allbrltton,  38  Miss.   242,  75  AmD  98. 

Mo. — Norris  v.  St.  Louis,  etc.,  R. 
Co.,   239   Mo.   695,   144   SW   783. 

N.  T. — Stewart  v.  Brooklyn,  etc., 
R.  Co.,  90  N.  T.  588.  43  AmR  186: 
Blaisdell  v.  Long  Island  R.  Co.,  162 
App.  Div.  218.  136  NTS  768  [rev 
131  NTS  14];  Brand  v.  Schenectady, 
etc,  R.  Co..  8  Barb.  368. 

N.  C. — Means  v.  Carolina  Cent  R. 
Co.,  122  N.  C.  990,  29  SE  989,  124 
N.  C.   574,   32  SE  960,  45   LRA  164. 

Pa. — Pennsylvania  R.  Co.  v.  Van- 
diver,  42  Pa.  365,  82  AmD  520;  Sul- 
livan v.  Philadelphia,  etc.,  R  Co.,  30 
Pa.  234,  72  AmD  698:  Laing  v.  Colder, 
8  Pa.  479.  49  AmD  533. 

S.  C. — Caveny  v.  Neely.'  43  S.  C.  70. 
20   SE  806. 

Tex. — Dallas  City  R.  Co.  v.  Bee- 
man.  74  Tex.  291,  11  SW  1102;  Hays 
v.  Gainesville  St.  R.  Co.,  70  Tex.  602, 
8  SW  491,  8  AmSR  624;  International, 
etc,  R.  Co.  v.  Halloren,  53  Tex.  46, 
37  AmR  744:  St.  Louts,  etc.,  R.  Co.  v. 
McAnellia,   (Civ.  A.)   110   SW  936. 

W.  Va. — Gilllngham  v.  Ohio  River 
R.  Co.,  35  W.  Va.  688.  14  SE  243,  29 
AmSR  827,  14  LRA  798. 

"Public  carriers  of  passengers  not 
only  engage  for  the  competent  skill 
of  their  employees,  but  for  Its  faith- 
ful and  continued  application.  Story 
on  Agency,  a.  451—1  Black.  Comm. 
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the  selection  of  drivers  for  stagecoaches,  hacks,  and 
similar  vehicles,68  to  the  employment  of  motormen 
and  conductors  for  electric  cars,68  or  drivers  for 
street  cars,70  and  to  the  employment  of  competent 
and  skillful  operatives  for  passenger  elevators.71 

Sober  employees.  Thus  a  carrier  of  passengers 
should  employ  only  sober  men  as  its  employees." 

Degree  of  competency.  A  carrier  is  not  expected 
or  required  to  employ  only  persons  of  extraordinary 
skill  and  prudence;7  but  its  duty  in  this  respect  is 
done  if  it  engages  employees  who  are  possessed  of 


such  a  degree  of  skill  and  competency  as  will  fit 
them  to  meet  the  exigencies  ordinarily  arising  in 
the  line  of  their  employment,  or  such  as  might  rea- 
sonably be  anticipated. 

Physicians  and  surgeons.  If,  either  by  require- 
ment of  law  or  through  choice,  a  carrier  provides  a 
physician  or  surgeon  to  care  for  its  passengers,  the 
carrier  is  liable  for  injuries  to  passengers  resulting 
from  his  lack  of  reasonable  skill,  but  not  for  his 
negligence.78 

[y  1309]    b.  Number  of  Employees.    A  carrier  of 


482.  note — Stokes  v.  Saltonstall,  13 
Pet.  (U.  S.)  181.  10  L.  ed.  116.  The 
servants  of  a  corporation  are  no  more 
and  no  less  than  the  servants  of 
natural  persons.  Whatsoever  Is  neg- 
ligently done  or  omitted,  is,  as  to 
the  public,  the  employer's  act. 
Whether  the  employer  be  a  natural 
or  artificial  person,  can  make  no  dif- 
ference. For  servants  and  agents 
are  but  the  means  employed,  and 
what  they  do  the  mode,  of  action  of 
the  employer  for  the  time  being.  It 
would  be  dangerous  In  the  extreme 
to  apply  one  rule  to  corporations  and 
another  to  individuals.  As  to  pas- 
senger carriers  by  stage,  the  law 
is  well  settled;  they  are  liable  for 
the  utmost  care  of  very  cautious  per- 
sons. Barker  v.  Havens,  17  Johns. 
(N.  T.)  234,  8  AmD  393:  Stokes  v. 
Saltonstall,  supra.  Railroad  com- 
panies are  not  to  be  distinguished 
from  stage-coach  proprietors  in  the 
degree  of  diligence  required  and  the 
extent  of  liability  Incurred."  Glllen- 
water  v.  Madison,  etc.,  It.  Co..  6  Ind. 
339,  341.  61  AmD  101. 

"It  Is  the  duty  of  those  serving 
the  public  as  carriers  of  passengers 
to  use  reasonable  care  and  diligence 
in  selecting  competent  and  careful 
servants.  The  law  requires  that 
companies  using  instrumentalities 
which.  If  not  skillfully  handled,  are 
very  dangerous,  shall  exercise  due 
care  and  diligence  to  have  competent 
employees  in  charge  thereof."  Ala- 
bama City,  etc.,  R.  Co.  v.  Besslere. 
190  Ala.  69,  63,  66  S  806. 

[a]  Careful,  cautions,  and  prudent 
persons  ■  It  is  the  duty  of  a  carrier 
to  furnish  careful,  cautious,  and  pru- 
dent persons  to  operate  trains  for 
the  transportation  of  passengers,  and 
the  carrier  is  liable  for  all  damages 
resulting  from  the  negligent  acts  of 
such  employees  as  were  within  the 
legal  contemplation  of  the  carrier  at 
the  time  of  contracting  for  transpor- 
tation. St.  Louis,  etc.,  R.  Co.  v.  Mc- 
Anellla,  (Tex.  Civ.  A.)  110  SW  936. 

[bj  Sellable  and  gentlemanly 
•«•»«■•— "It  is  a  duty  that  these 
carriers  of  passengers  owe  to  the 
public  to  employ  reliable  and  gentle- 
manly agents  to  conduct  and  manage 
their  trains,  and  If  they  do  not  em- 
ploy such,  they  should  be  made  re- 
sponsible for  torts  committed  by 
those  whom  they  have  employed,  and 
to  whom  they  have  given  the  power 
to  violate  their  duty  imposed  by  law 
safely  to  transport  the  passenger, 
and  decently  to  treat  him  on  his 
Journey,  so  long  as  he  properly  de- 
means himself.'  Gasway  v.  Atlanta, 
etc.,  R  Co..  68  Ga.  216,  221. 

[c]  Statute  as  to  visual  defects. — 
Under  some  statutes,  persons  serving 
railroad  companies  as  engineers, 
firemen,  and  In  certain  other  capaci- 
ties, are  required  to  stand  an  ex- 
amination with  the  view  to  ascertain- 
ing visual  defects;  and  any  railroad 
company  employing  a  person  In  any 
of  the  capacities  enumerated  by  the 
statute  who  has  not  a  certificate  of 
fitness  therefor.  In  so  far  as  color 
blindness  and  visual  powers  are  con- 
cerned, is  guilty  of  a  misdemeanor; 
and  it  has  been  decided  that  this 
Statute  Is  not  repugnant  to  the 
powers  vested  in  congress  to  regu- 
late interstate  commerce.  Nashville, 
etc.,  R.  Co.  v.  Alabama,  128  U.  S.  96, 
9  SCt  28.  32  L.  ed.  3S2;  Louisville, 
etc.,  R.  Co.  v.  Baldwin,  86  Ala.  619, 


6  S  811.  7  LRA  266;  Baldwin  v. 
Kouns,  81  Ala.  272,  2  S  638.  See  also 
Commerce  [7  Cyc  446];  Railroads 
[33  Cyc  664]. 

[d]  Proof  of  Incompetency  .^- 
Proof  of  a  single  act  of  negligence 
on  the  part  of  a  servant  Is  not  suffi- 
cient to  prove  his  Incompetency. 
Dallas  City  R.  Co.  v.  Beeman,  74  Tex. 
291,  11  SW  1102. 

68.  U.  S. — Stokes  v.  Saltonstall. 
13  Pet.  181.  10  L.  ed.  116;  McKlnney 
v.  Nell.  16  F.  Cas.  No.  8.866;  1  Mc- 
Lean 640;  Feck  v.  Nell,  1*  F.  Cas. 
No.  10,892.  3  McLean  22;  Peck  v. 
Neil,  19  F.  Cas.  No.  10.893,  8  McLean 
26. 

Conn. — Derwort  v.  Loomer,  21 
Conn.  246. 

111. — Tuller  v.  Talbot,  23  111.  367, 
76  AmD  696;  Benner  Livery,  etc, 
Co.  v.   Busson,  68  111  A.  17. 

Iowa. — Sales  v.  Western  Stage  Co., 
4  Iowa  647;  Frink  v.  Cos,  4  Greene 
656,   61   AmD   141. 

Kan. — Lewark  v.  Parkinson,  73 
Kan.  653,  86  P  601,  6  LRANS  1069 
and   note. 

Md.— Stockton  v.  Frey,  4  Gill  406. 
46  AmD  138. 

Mass.— Ingalls  v.  Bills,  9  Mete.  1, 
43  AmD  346;  Ware  v.  Gay,  11  Pick. 
106. 

Nov. — Souafer  v.  Gilmer,  18  Nev. 
330. 

Tex. — Gallagher  v.  Bowie,  66  Tex. 
266,  17  SW  407;  Sawyer  v.  Dulany,  20 
Tex.  479. 

Va.— Farish  v.  Relgle,  11  Gratt. 
(52  Va.)   697,  62  AmD  666. 

Eng. — Crofts  v.  Waterhouse,  3 
Bing,  319,  11  ECL  160,  130  Reprint 
636;  Christie  v.  Griggs,  2  Campb.  79. 

Ja]  TfnsMUfnlnaea  prior  to  the  ac- 
cident may  be  shown. — "Every  per- 
son who  establishes  a  line  of  stages 
for  the  conveyance  of  passengers, 
and  who  holds  out  Inducements  to 
persons  to  travel  in  his  stages,  for 
which  a  compensation  is  charged,  is 
bound  to  have  skillful  and  prudent 
drivers,  good  coaches  and  harness, 
and  well  broke  horses;  and  the  ut- 
most skill  and  prudence  of  the  driver 
under  the  circumstances,  must  be 
exerolsed  to  avoid  accidents.  This, 
and  nothing  short  of  this,  will  ex- 
onerate the  defendant  from  liability 
to  damages  In  this  case.  .  .  .  The  want 
of  skill  of  the  driver  may  be  shown, 
at  the  time  of  the  accident,  or  at  any 
prior  time;  but  his  good  or  bad  con- 
duct can  only  be  looked  at,  at  the 
time  the  accident  occurred,  or  as  con- 
nected with  the  accident."  Peck  v. 
Neil.  19  F.  Cas.  No.  10.892,  3  McLean 
22,  24;  Peck  v.  Neil,  19  F.  Cas.  No. 
10  893.  3  McLean  26. 

[b]  Overthrowing  of  stageeoaoh. 
—Where  the  accident  happened  by 
reason  of  the  overthrowing  of  a 
.stagecoach.  It  was  held  that  the  pro- 
prietor, in  order  to  relieve  himself 
from  liability,  must  show,  not  only 
that  the  driver  was  competent  and 
qualified,  and  suitably  prepared  for 
the  business,  but  also  that  at  the 
time  of  the  accident  he  acted  with 
reasonable     skill     and     the     utmost 

§rudence     and     caution.       Stokes     v. 
altonstall,    13    Pet.    (U.    S.)    181,    10 
L.  ed.  115. 

Can  required  of  carrier  by  stage- 
ooaoh  or  like  vehicle  generally  see 
supra  9   1306. 

69.  Blumenthal  v.  Union  Electric 
Co..  129  Iowa  322.  106  NW  588;  Olsen 
v.   Citizens'   R.    Co.,   152   Mo.   426.   64 


SW  470;  Hansberger  v.  Sedalla  Elec- 
tric R.,  etc.,  Co.,  82  Mo.  A.  566. 

70.  Wall  v.  Helena  St.  R.  Co.,  12 
Mont.  44,  29  P  721;  Dimmer  v.  Wheel- 
ing, etc.,  R.  Co..  27  W.  Va.  82. 

Ta]  Incompetency  of  street  eu 
driver. — A  person  who  was  run  over 
by  a  street  car  and  dragged  thirty 
or  forty  feet  was  allowed  to  recover, 
where  It  appeared,  among  other 
things,  that  the  driver  of  the  car 
was  a  young  boy  who  lacked  the 
strength  necessary  for  his  employ- 
ment, and  that  a  competent  driver 
could  have  stopped  the  car  after  the 
collision  within  a  much  less  space. 
Wall  v.  Helena  St.  R.  Co.,  12  Mont 
44,  29  P  721. 

71.  Jones  v.  Co-operative  Assoc 
of  America,  109  Me.  448,  84  A  lit, 
LRA1915E    745;    Chambers    v.    Kup- 

fer-Benson  Hotel  Co.,  164  Mo.  A.  24». 
34   SW   45. 

[a]  The  owner  of  a  dapartnuat 
■tore  la  required  to  exercise  audi 
care  in  its  selection  of  elevator  boys 
as  the  proper  discharge  of  that  duty 
and  the  situation  and  circumstances 
demand,  having  regard  to  the  serious 
consequences  likely  to  flow  from 
negligence  In  the  management  of  ele- 
vators. Jones  v.  Co-operative  Assoc 
of  America,  109  Me.  448,  84  A  SI5. 
LRA1916E745. 

Owner  of  elevator  generally  s«* 
supra  I   1307. 

73.  U.  8. — Galena  v.  Hot  Springs 
R.   Co.,   IS   Fed.   116,  4   McCrary  3TL 

Ala. — Kansas  City,  etc,  R  Co.  t. 
Sanders,  98  Ala.  293,  13  S  67. 

Conn. — Derwort  v.  Loomer,  21 
Conn.  245. 

Kan. — Sawyer  v.  Saner.  10  Kin. 
466. 

N.  T. — Cleghorn  v.  New  York 
Cent.,  etc,  R.  Co.,  66  N.  T.  44.  15 
AmR  376. 

Or. — Sullivan  v.  Oregon  R.,  etc 
Co.,  12  Or.  392.  7  P  608. 

Pa. — Pennsylvania  R.  Co.  v.  Books. 
57  Pa.  339,  98  AmD  229;  Sullivan  v. 
Philadelphia,  etc.,  R  Co.,  30  Pa.  214, 
72  AmD  698. 

73.  Gadsden,  etc,  R.  Co.  v. 
Causler,   97   Ala.   236.   12   S   439. 

74.  Tanner  v.  Louisville,  etc..  R. 
Co.,  60  Ala.  621;  Bartlett  v.  Ne» 
York,  etc.,  Ferry,  etc,  Co.,  57  N.  T. 
Super.  348  [aft  130  N.  Y.  669  mem. 
29  NE  1033  mem]-  Sawyer  v.  Du- 
lany,. 30  Tex.  479;  Farish  v.  Relgle, 
11   Gratt.    (52  Va.)    697.   62   AmD  tU. 

fa]  Seasonable  sUlL — It  has  been 
said  that  the  servants  of  carriers  of 
passengers  must  be  persons  of  res- 
sonable  skill.  Sawyer  v.  Dulany,  SO 
Tex.  479;  Farish  v.  Relgle.  11  Gratt. 
(52  Va.).  697,  62  AmD  666. 

[b]  very  oarefnl  and  pradext 
men  are  the  only  persons  who  should 
be  placed  In  charge  of  steam  vehicles 
of  transportation.  Tanner  v.  Louis- 
ville, etc..  R  Co.,  60  Ala.  621. 

75.  Easier  v.  Columbia  R  Gas. 
etc.,  Co.,  100  S.  C.  96,  84  SE  417. 
LRA1915D  883  and  note;  Galveston, 
etc.,  R.  Co.  v.  Scott  18  Tex.  Civ.  A 
321,  44  SW  589. 

[a]  Surgeon  voluntarily  employee. 
— (1)  "If  It  [a  railroad  company] 
assumes  the  responsibility  of  engag- 
ing a  surgeon,  and  placing  him  In 
charge  of  parties  that  may  be  In- 
jured, and  sending  him  to  their  aid. 
so  that  these  parties  may  place  them- 
selves under  the  care  of  this  physi- 
cian or  surgeon,  then  it  is  respon- 
sible  thus    far:    that    the   person  It 
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passengers  must  employ  a  sufficient  number  of  em- 
ployees to  insure  the  proper  management  of  its 
trains  or  other  vehicles  used  in  the  transportation  of 
passengers,79  that  is,  it  must  employ  enough  em- 
ployees to  meet  the  ordinary  and  usual  emergencies 
of  its  business,  or  such  as  might  reasonably  be  an- 
ticipated,77 and  in  some  jurisdictions  the  number  of 
employees  required  to  be  on  a  train  or  car  is  regu- 
lated by  statute  or  ordinance.78  But  unless  required 
by  statute"  a  railroad  company  is  generally  not  re- 

selects  must  be  a  competent  man; 
he  must  be  reasonably  fitted  for  the 
duties  which  he  Is  called  upon  to 
perform.  In  other  words;  It  will  not 
do  for  the  company  to  take  up  some 
Incompetent  man,  who  Is  not  fit  by 
education  or  experience  to  under- 
take the  responsibilities  ol|  any  case 
that  may  be  placed  in  his  hand.  If 
It  does  engage  a.  physician  and  sur- 
geon who  is  sufficiently  experienced, 
that  is  all  that  can  be  expected  of 
the  railroad  company,  and  Is  all  of 
its  liability.  It  must  be  remembered 
that  the  company  Is  not  obliged  to 
engage  the  very  highest  ana  best 
talent  that  can  be  engaged,  but  it 
must  engage  a  man  who  Is  reasonably 
competent  In  his  profession,  so  that 
he  would  be  an  ordinarily  competent 
man,  having  ordinary  knowledge  and 
skill  to  perform  the  duties  placed 
upon  him.  These  are  the  duties  that 
are  assumed  by  the  company.  A 
competent  man  being  In  the  employ 
of  the  company,  his  services  are 
offered  by  the  company  to  attend  to 
the  Injured  party.  The  person  that 
is  injured  is  not  compelled  to  accept 
his  services:  he  may  prefer  to  go 
elsewhere.  There  is  a  difference  be- 
tween a  person  whose  services  are 
offered,  that  may  or  may  not  be  ac- 
cepted, and  a  conductor  or  brakeman 
that  are  put  on  the  train,  and  whose 
services  we  must  accept.  When  a 
man  goes  upon  a.  train  he  has  no 
choice  about  the  conductor,  brake- 
man,  or  anything  else.  The  com- 
pany assumes  that  they  are  respon- 
sible for  the  performance  of  their 
duty  In  such  respects.  But  with  re- 
gard to  a  surgeon  of  that  character, 
the  plaintiff  could  have  refused  to 
take  him  as  his  surgeon,  and  could 
have  taken  any  other  surgeon,  as  he 
deemed  it  best  to  do.  So  that,  as  I 
have  Instructed  you,  the  duty  of  the 
company  is  performed,  and  It  has 
performed  all  that  the  law  requires, 
when  It  furnishes  a  competent  man, 
and  he  is  ordinarily  competent  for 
that  duty."  Secord  v.  .St.  Paul,  etc., 
R  Co.,  18  Fed.  221,  224,  6  McCrary 
515.  (2)  A  carrier  employing  a  sur- 
geon to  treat  gratuitously  passengers 
sustaining  personal  Injuries  Is  not 
liable  Where  the  surgeon  Is  reason- 
ably competent.  Easier  v.  Columbia 
R..  etc,  Co.,  100  S.  C.  96,  84  SE  417, 
LRA1916D  883. 

Employment  of  physiolan  or  rar- 
noa  oy:  Agent  see  Agency  (  309. 
Corporation  see  Corporations  [10 
Cyc  1143],  Owner  or  officer  of  ves- 
sel  see  Shipping   [36   Cyc   338]. 

TO.  Ala. — Grey  v.  Mobile  Trade 
Co..  55  Ala.  387.  28  AmR  729. 

Conn. — Baldwin  v.  Pair  Haven, 
etc.,   R.  Co.,  68  Conn.   567.  37  A  418. 

Iowa. — Root  v.  Des  Moines  R.  Co.. 
122  Iowa  469,  98  NW  291. 

Mass. — Comerford  v.  New  York, 
etc.,  R.  Co.,  181  Mass.  628,  63  NE 
936;  Ingalls  v.  Bills,  9  Mete.  1,  43 
AmD  346. 

Minn. — Koeller  v.  Wisconsin  R„ 
etc.,  Co.,  ISO  Minn.  265,  153  NW  519: 
Palmer  v.  Winona  R„  etc.,  Co.,  78 
Minn.   138,   80  NW  869. 

N.  C. — Means  v.  Carolina  Cent.  R. 
Co.,  124  N.  C.  574,  32  SE  960,  46  LRA 
164. 

Tex. — International,  etc.,  R.  Co.  v. 
Halloren,  58  Tex.  46.  37  AmR  744; 
Citizens'  R.  Co.  v.  Hall,  (Civ.  A)  138 
8W  4S4. 

[a]  On*  man  on  street  car.—  (1) 
In  the  absence  of  a  law  or  ordinance 
regulating  the  matter,  the  mere  fact 
that  in'  a  particular  Instance  an  In-  > 


quired  to  provide  a  sufficient  number  of  men  to  act 
as  a  police  force  in  protecting  its  passengers  from 
violence  unexpectedly  and  suddenly  offered.80 

[$  1310]  7.  Oare  as  to  Passengers  Who  Do  Not 
Pay  Fare.  *  One  who  is  accepted  for  transportation 
as  a  passenger  without  any  compensation  to  be  ren- 
dered is  nevertheless  entitled  to  the  same  degree  of 
care,  skill,  and  diligence  for  his  safety  and  protec- 
tion as  the  carrier  owes  to  paying  passengers,82  un- 


jury  might  have  been  averted  if  the 
street  railroad  company  had  em- 
ployed two  men  to  manage  and  oper- 
ate each  car  is  not  the  test  of 
whether    the    street     railroad    com- 

fiany  is  guilty  of  negligence  in  fall- 
ng  to  employ  the  second  man;  but 
the  expense  of  employing  the  second 
man,  the  amount  of  traffic  on  the 
streets  and  on  the  cars,  and  the 
dangers  to  be  encountered  In  operat- 
ing the  car  over  the  particular  route 
shall  all  be  taken  into  consideration. 
Palmer  v.  Winona  R.,  etc.,  Co.,  78 
Minn.  138.  80  NW  869.  (2)  The  fact 
that  the  motorman  left  the  car  on 
which  plaintiff  was  riding,  and  that 
the  conductor  took  his  place,  and 
became  acting  motorman  in  sole 
charge  of  the  car,  was  not  of  Itself 
such  negligence  as  would  render  the 
company  liable  to  plaintiff  for  inju- 
ries received  In  alighting  from  the' 
car.  Root  v.  Des  Moines  R.  Co.,  122 
Iowa  469,  98  NW  291.  (3)  The  fail- 
ure to  have  a  conductor  on  a,  street 
car  has  been  held  to  be  negligence. 
Baldwin  v.  Fair  Haven,  etc.,  R.  Co., 
,68  Conn.  567,  37  A  418;  Koeller  v. 
Wisconsin  R.,  etc.,  Co.,  130  Minn. 
265,  163  NW  619  [dlst  Palmer  v. 
Winona  R.,  etc.,  Co.,  supra]. 

[b]  Conductor  on  mixed  train.— 
(1)  It  is  negligence  for  a  railroad 
company  to  have  no  conductor  on  a 
freight  train  having  a  passenger 
coach   attached,    where   It   carries   a 

f:ood  many  passengers  at  ordinary 
lmes,  and  goes  to  a  city  at  a  sched- 
uled time,  and  returns  after  giving 
the  passengers  a  few  hours  time  to 
remain  In  the  city,  thereby  enabling 
them  to  reach  their  homes  on  the 
same  day;  and  the  object  of  the  pas- 
senger coach  Is  not  simply  to  ac- 
commodate the  public,  but  to  estab- 
lish a  passenger  business.  Means  v. 
Carolina  Cent.  It  Co.,  124  N.  C.  674, 
32  SE  960,  46  LRA  164.  (2)  But  It 
Is  not  negligence  ipso  facto  for  a 
railroad  company  to  operate  a 
freight  train  with  a  passenger  coach 
attached,  purely  for  the  accommoda- 
tion of  the  public,  without  a  conduc- 
tor. Means  v.  Carolina  Cent.  R.  Co., 
122  N.  C.  990,  29  SE  939. 

[c]  Tending  switch. — It  is  negli- 
gence for  a  street  railroad  company 
not  to  have  a  man  to  tend  Its  switch, 
so  that  the  conductor  of  a  car  can 
stay  at  his  station  when  passengers 
are  getting  on  and  off  to  prevent  an 
Injury  to  some  by  others  recklessly 
raising  or  lowering  the  guard  rail, 
or  crowding  feebler  passengers 
against  the  car,  or  causing. Injury  in 
any  other  manner  likely  In  such  a 
crowd  without  the  supervision  of  an 
officer  of  the  company.  Brown  v. 
Ashevllle  Power,  etc.,  Co.,  171  N.  C. 
565,  88  SE  868. 

77.  .  Wright  v.  Chicago,  etc..  R. 
Co.,  4  Colo.  A.  102,  36  P  196;  Schmidt 
v.  Chicago,  etc.,  R.  Co..  83  111.  405; 
Kuhlen  v.  Boston,  etc.,  St  R.  Co.,  193 
Mass.  341,  79  NE  815,  118  AmSR 
516,  7  LRANS  729;  Bryan  v.  Rich, 
106  Mass.  180,  8  AmR  311. 

78.  See  statutory  provisions'. 
And  see  cases  Infra  this  note. 

[a]  A  city  ordinance  may  require 
a  oonduotor  as  well  as  a  motorman, 
whenever  the  necessity  of  public 
travel  requires  it.  Lincoln  Tract. 
Co.  v.  Heller,  72  Nebr.  127.  100  NW 
197,  102  NW  262. 

Fb]  Brakeman. — A  statute  re- 
quiring a  railroad  company  to  have 
a  sufficient  brake,  and  to  keep  a 
faithful  brakeman  on  the  hindmost 
car  of  all   trains   transporting  pas 


i 


sengers  and  merchandise,  applies 
only  to  trains  which  carry  both  and 
not  to  those  which  are  merely  pas- 
senger trains.  Staite  v.  Interna- 
tional, etc.,  R.  Co.,  29  Tex.  Civ.  A. 
149,  68  SW  534. 

[c]  Elevators.— A  city  ordinance 
requiring  users  of  all  power  elevat- 
ors to  employ  competent  persons  to 
run  them  does  not  mean  that  only 
one  person  shall  be  permitted  to  run 
an  elevator,  and  that- he  shall  not 
perform  any  other  service.  Purcell 
v.  Tennent  Shoe  Co.,  187  Mo.  276, 
86  SW  121. 

79.  Stanley  v.  Southern  R.  Co., 
160  N.  C   323,  76  SE  221. 

[a]  In  Worth,  Carolina  under  Rev. 
St.  (1905)  St  2605,  2606,  Revlsal 
(1908)  9  3757b,  a  railroad  company 
may  swear  in  officers  to  take  charge 
of  an  excursion  train,  and  is  bound 
to  have  enough  officers  on  board  to 
preserve  order.  Stanley  v.  Southern 
R.  Co.,  160  N.  C.  323.  76  SE  221. 

80.  Brltton  v.  Atlanta,  etc.,  Air 
Line  R.  Co.,  88  N.  C.  636,  43  AmR 
749:  Pittsburg,  etc..  R.  Co.  v.  Hinds, 
53  Pa.  612,  91  AmD  224;  Spires  v. 
Atlantic  Coast  Line  R.  Co.,  92  S.  C. 
564,   75  SE   950. 

[a]  Where  a  carrier  operates  on 
•xoursion  train,  it  is  bound  to  pro- 
vide a  police  force  adequate  to  pro- 
tect passengers  from  disturbance 
which  due  precaution  requires  that 
it  should  have  anticipated.  Spires 
v.  Atlantic  Coast  Line  R.  Co.,  92  S. 
C.  664,  75  SE  960. 

81.  Cross  referenoei! 

Persons      accompanying      stock      on 
freight  or  mixed  trains  see  supra 

Persons  riding  gratuitously  as  pas- 
sengers see  supra  St  1066-1066. 
88.  U.  S.— The  New  World,  v. 
King.  16  How.  469,  14  L.  ed.  1019; 
Philadelphia,  etc.,  R.  Co.  v.  Derby.  14 
How.  468,  14  L.  ed.  602;  Indianapolis 
Tract.,  etc.,  Co.  v.  Lawson,  142  Fed. 
834,  74  CCA  630,  5  LRANS  721  and 
note,  6  AnnCas  666  and  note;  In  re 
California  Nav.,  etc,  Co.,  110  Fed. 
670-  Bryant  v.  Chicago,  etc.,  R.  Co., 
53  Fed.  997,  4  CCA  146;  Hospes  v. 
Chicago,  etc.,  R.  Co,  29  Fed.  763; 
Waterbury  v.  New  York  Cent.,  etc, 
R.  Co.,  17  Fed.  671,  21  Blatehf.  814. 
Ala. — Lawrence  v.  Kaul  Lumber 
Co..  171  Ala.  300.  55  S.  111.  But  see 
Williams  v.  Tayior,  4  Port.  234,  238 
(where  it  was  said:  "A  less  degree 
of  negligence  makes  a  carrier  liable 
to  a  passenger,  who  has,  or  is  bound 
to  pay  his  hire,  than  is  required  to 
make  him  responsible  to  one,  from 
whom  he  is  to  receive  no  reward"). 
Ark. — St.  Louis,  etc..  R.  Co.  v.  Pit- 
cock,  82  Ark.  441,  447,  101  SW  726, 
118  AmSR  84,  12  AnnCas  682  [clt 
Cyc]. 

Cal. — Walther  v.  Southern  Pac. 
Co.,  159  Cal.  769,  116  P  61,  87  LRA 
NS   235. 

111. — Benner  Livery,  etc.,  Co.  v. 
Busson,   58  111.  A.   17. 

Ind. — Indianapolis  Traot.,  etc.,  Ooo 
v.    Klentschy.    167    Ind.    598,    601,    79 
NE  908,  10  AnnCas  869  and  note  [clt 
Cyc];   Russell  v.   Pittsburgh,  etc.,  R.. 
Co.,  157  Ind.   305,  61  NE  678,   87  Am 
SR  214,  56  LRA  253;  Cleveland,  etc., 
R  Co.  v.  Ketcham.   133   Ind.   346,   33 
NE  116,   36  AmSR  550,   19  LRA  339; 
Ohio,  etc.,  R.  Co.  v.  Nlckless,  71  Ind. 
271;   Ohio,    etc.,    R.   Co.    v.    Selby,    47' 
Ind.  471,  17  AmR  719;  Glllenwater  v. 
Madison,   etc.,   R.   Co.,   5   Ind.   338,   61 
AmD  101, 

Iowa. — Rose  v.  Des  Moines  Valley 
R.  Co..  89  Iowa  246. 
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less  there  is  a  statutory  provision  to  the  contrary,*1 
or  unless  he  is  riding  under  a  special  agreement  by 
which  he  assumes  the  risk  of  injury  from  negligence 
of  the  carrier  or  its  employees.  This  rule  applies 
to  a  person  riding  on  a  pass,89  although  the  pass, 
without  his  fault,  is  issued  in  violation  of  law.88 
This  rule  also  applies  to  one  who  in  good  faith  rides 
without  the  payment  of  fare  on  the  invitation  of  the 


conductor  or  other  agent  of  the  carrier,  within  the 
apparent  scope  of  his  employment.87 

[$.  1311]  8.  To  Whom  Liable;  Special  Contracts; 
Licensees  and  Trespassers.88  The  carrier's  duty  to 
exercise  the  care,  skill,  and  diligence  heretofore  con- 
sidered1* extends  to  every  case  in  which  a  carrier 
receives  and  agrees  to  transport  a  person  not  in  its 
employment,80  whether  by  contract  with  the  person 


Ky. — Palmer  Transfer  Co.  v.  Smith, 
137  Ky.  319.  125  SW  72S.  136  AmSR 
295,   29   LRANS   321. 

Me. — Buckley  v.  Bangor,  etc.,  R. 
Co.,  113  Me.  164,  93  A  65,  LRA1916A 
617. 

Md. — Smith  v.  Northern  Cent.  R. 
Co..  119  Md.  481.  87  A  259  [cit  Cyc]; 
State  v.  Western  Maryland  R.  Co., 
63  Md.   433. 

Mass. — Doyle  v.  Fltchburg  R.  Co., 
162  Mass.  66,  37  NE  770,  44  AmSR 
135,  25  LRA  157;  Littlejohn  v.  Fitch- 
burg  R.  Co.,  148  Mass.  478,  20  NE 
103,  2  LRA  502;  Todd  v.  Old  Colony, 
etc..  R.  Co.,  8  Allen  18,  80  AmD   49. 

Mich.— Flint,  etc.,  R.  Co.  v.  Wier, 
17  Mich.  Ill,  26  AmR  499. 

Minn. — Jacobus  v.  St.  Paul,  etc., 
R.  Co.,  20  Minn.  125.  18  AmR  360. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
140,  30  AmR  799;  Dorsey  v.  Atchi- 
son, etc.,  R.  Co.,  83  Mo.  A.  528;  Buck 
v.  People's  St.  R,  etc.,  Co.,  46  Mo. 
A.  655. 

N.  Y.— Carroll  v.  Staten  Island  R. 
Co.,  68  N.  T.  126,  17  AmR  221:  Per- 
kins v.  New  York  Cent.  R.  Co.,  24 
N.  Y.  196.  82  AmD  282. 

N.  C— Cates  v»  Hall,  1 71  N.  C.  360, 


163.  88  SB  624   [cit  Cyc]. 
Pa. — Pennsylvania  R.  Co. 


v.   But- 


ler, 67  Pa.  335;  Buffalo,  etc'  R.  Co. 
v.  O'Hara,  1  Pennyp.  190,  12  Wkly 
NC   478. 

Tenn.'— Memphis  St.  R.  Co.  v.  Cav- 
tness,  127  Tenn.  644,  671,  167  SW  63, 
46  LRANS  142  and  note.  AnnCas 
1914B  1208  and  note  [cit  Cyc]. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Mc- 
Oown,  66  Tex.  640;  Prince  v.  Inter- 
national, etc.,  R.  Co..  64  Tex.  144. 

Wis. — Gabbert  v.  Hackett.  135  Wis. 
86,  116  NW  346.  14  LRANS  1070; 
Annas  v.  Milwaukee,  etc.,  R.  Co.,  67, 
Wis.  46,  30  NW  282. 

Eng\ — Grand  Trunk  R.  Co.  v.  Rob- 
inson, [1916]  A.  C.  740.  22  DomLR 
1,    19   CanRCas   37,    31   WestLR    241 

Srev  47  Can.  S.  C.  622,  12  DomLR 
96,  15  CanRCas  264  (rev  27  Ont.  L. 
290,  8  DomLR  1002  and  restoring  26 
Ont.  L.  437.  5  DomLR  618,  8  OntWN 
1346,  22  OntWR  290)1;  Harris  v. 
Perry,  [1903]  2  K.  B.  219;  Austin  v. 
Great  Western  R.  Co.,  L.  R.  2  Q.  B. 
442;  Corgs  y.  Bernard,  1  Smith  Lead. 
Cas.  354. 

Ont. — Ryckman  v.  R.  Co.,  10  Ont. 
L.  R.  419,  425.  6  OntWR  271,  4  Ann 
Cas   1126   [quot  Cyc]. 

See  also  generally  supra  II  1048, 
1055,  1060. 

"A  common  carrier  of  passengers 
Is*  under  the  same  liability,  in  the 
absence  of  exemption  contract,  for 
Injuries  resulting  from  Its  negli- 
gence, to  persons  traveling  on  a  free 
pass,  or  gratuitously  as  It  is  to  pas- 
sengers for  hire."  Buckley  v.  Ban- 
for,  etc.,  R.  Cd„  113  Me.  164,  168, 
8  A  66.  LRA1916A  617. 

[a]  Bole  applied  to  the  case  of 
the  owner  of  a  patented  car  coupler, 
riding  on  the  train  in  the  course  of 
negotiations  for  the  adoption  of  his 
patent.  Grand  Trunk  R.  Co.  v.  Ste- 
vens. 96  U.  S.  655.  24  L.  ed.  535. 

[b]  The  voluntary  waiver  of  all 
olaim  for  compensation  for  carriage 
of  a  person  does  not  take  away  the 
status  of  common  carrier  with  re- 
spect to  such  person.  Walther  v. 
Southern  Pac.  Co.,  169  Cal.  769,  116 
P  51.  87  LRANS  286. 

[cj  Fireman  ■  In  an  action  for 
injuries  to  a  fireman  while  riding 
free  without  a  pass  on  a  street  car 
by  the  courtesy  of  the  company,  the 
fact  that  he  paid  no  fare  did  not  af- 
fect his  relation  as  a  passenger,  nor 


his  right  to  recover.  Memphis  St.  R. 
Co.  v.  Caviness,  127  Tenn.  671,  157 
SW  63,  46  LRANS  142  and  note,  Ann 
Casl914B  1208   and  note. 

Oaxe  required  as  to  passengers 
generally  see  supra  {{  1294-1302. 

83.  See  statutory  provisions. 
And  see  Grand  Trunk  R.  Co.  v.  Rob- 
inson, [19161  A.  C.  740,  22  DomLR 
1,  19  CanRCas  87,  81  WestLR  241 
[rev  47  Can.  S.  C.  622,  12  DomLR 
696,  15  CanRCas  264  (rev  27  Ont.  L. 
290,  8  DomLR  1002,  and  restoring 
26  Ont.  L.  437,  6  DomLR  513,  3  Ont 
WN  1845,  22  OntWR  290)]. 

[a]  In  Montana,  under  Rev. 
Codes  II  5299,  5800.  a  carrier  owes 
a  higher  degree  of  diligence  to  one 
carried  for  a  reward  than  to  one 
carried  without  a  reward,  and  is 
bound  to  exercise  only  ordinary  care 
for  the  safety  of  one  carried  with- 
out a  reward.  John  v.  Northern 
Pac.  R.  Co.,  42  Mont.  18,  111  P  632, 
32  LRANS  86. 

84.  In  re  California  Nav.,  etc., 
Co.,  110  Fed.  670;  Marshall  v.  Nash- 
ville R„  etc.,  Co.,  118  Tenn.  254,  101 
SW  419,  9  LRANS  1246,  12  AnnCas 
675;  Hageman  v.  Puget  Sound  Elec- 
tric R.  Co.,  80  Wash.  442,  141  P  1027; 
Grand  Trunk  R.  Co.  v.  Robinson, 
[1915]  A.  C.  740,  22  DomLR  1,  19 
CanRCas  87,  31  WestLR  241  [rev  47 
Can.  S.  C.  622,  12  DomLR  696,  15  Can 
RCas  264  (rev  27  Ont.  L.  290,  8  Dom 
LR  1002,  and  restoring  26  Ont.  L. 
487,  6  DomLR  513.  8  OntWN  1345, 
22   OntWR   290)]. 

fa]  Willfulness  or  recklessness. 
—A  carrier  carrying  one  gratuitous- 
ly, and  therefore  occupying  as  to 
him  the  position  of  a  mandatary 
and  not  that  of  a  common  carrier,  is 
liable  to  him,  under  their  agreement 
that  he  shall  ride  at  his  own  risk, 
only  where  injury  to  him  is  caused 
by  its  willful,  reckless,  wanton,  or 
gross  negligence.  Marshall  v.  Nash- 
ville R.,  etc.,  Co..  118  Tenn.  254,  101 
SW  419,  9  LRANS  1246,  12  AnnCas 
675. 

Exemption  from  liability  for  neg- 
llgenoe  to  gratuitous  passenger  see 
generally  supra  I  1158. 

85.  Ala. — Louisville,  etc..  R.  Co. 
v.  Dawson,  11   Ala.  A.  621.  66  S  906. 

Ga. — Charleston,  etc.,  R.  Co.  v. 
Thompson,  18  Ga.  A.  541,  79  SE  242; 
Charleston,  etc.,  R.  Co.  v.  Thompson, 
13  Ga.  A.  628.  79  SE  242,  80  SE  1097. 

111. — St.  Louis,  etc.,  R.  Co.  v. 
Waggoner,  90  111.  A.   556. 

Maps. — Doyle  v.  Fltchburg  R.  Co., 
166  Mass.  492.  44  NE  611,  65  AmSR 
417,   33   LRA  844. 

Mo. — Young  v.  Missouri  Pac.  R. 
Co..  93  Mo.  A.  267. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Troyer,  70  Nebr.  287.  97  NW  308,  70 
Nebr.  298,  103  NW  680. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Hill,   (Civ.  A.)   103  SW  227. 

Can. — British  Columbia  Electric  R. 
Co.  v.  Wilkinson,  45  Can.  S.  C.  268 
[dism  app  16  B.  C.  113]. 

See  also  cases  supra  note  82. 

[a]  Under  the  provision  of  the 
Hepburn  Act  which  permits  a  rail- 
road company  to  issue  free  transpor- 
tation to  employees  and  their  fami- 
lies, where  the  wife  of  an  employee 
was  Injured  while  traveling  on  a  free 

fiass,  she  could  recover,  although  the 
njury  did  not  result  from  wanton- 
ness or  willful  negligence.  Charles* 
ton,  etc.,  R.  Co.  v.  Thompson,  13  Ga. 
A.  641,  79  SE  242;  Charleston,  etc., 
R.  Co.  v.  Thompson,  13  Ga.  A.  628, 
79   SE  242.  80  SE  1097. 

[b]  Bmpioyses  earrled  oa  passes 


(1)  Issued  to  them  by  virtue  of  their 
employment  and  as  a  part  of  the 
usage  or  contract  under  which  they 
are  employed  are  not  gratuitous 
passengers.  Doyle  v.  Fltchburg  R. 
Co.,  166  Mass.  492,  44  NE  611,  55 
AmSR  417,  33  LRA  844.  (2)  An  em- 
ployee of  a  railroad  company  riding 
on  a  pass  to  and  from  his  residence 
to  the  place  of  his  employment  is 
entitled  to  the  same  care  and  pro- 
tection due  to  other  passengers.  St. 
Louis,  etc.,  R.  Co.  y.  Waggoner,  90 
111.  A.  566;  British  Columbia  Elec- 
tric R.  Co.  v.  Wilkinson,  45  Can.  S. 
C.  2-63  [dism  app  16  B.  C.  113], 


sens-era  see  generally  supra  {  1067. 
Si.  McNeill  v.  Dunham,  etc.,  R 
Co..  136  N.  C.  682.  707.  47  SIS  766.  67 
LRA  227  [allowing  reh  138  N.  C. 
510,  44  SE  34,  95  AmSR  641,  67  LRA 
2271;  Schuyler  v.  Southern  Pac  Co., 
37  Utah  581.  109  P  468  [reh  den  37 
Utah  612.  109  P  1025.  and  all  227  U. 
S.  601,  88  SCt  277.  67  L.  ed.   662]. 

87.  Ark.— Little  Rock  Tract.,  etc, 
Co.  v.  Nelson,  66  Ark.  494,  62  SW  7. 

Ga. — Southern  R.  Co.  v.  Decker. 
5  Ga.  A.  21,  62  SE  671. 

Ky. — Palmer  Transfer  Co.  v. 
Smith.  137  Ky.  319.  125  SW  725,  lit 
AmSR  295,  29  LRANS  121;  Louis- 
ville, etc,  R.  Co.  v.  Scott,  108  Ky. 
392,  66  SW  674,  22  KyL  10,  60  LRA 
Ml. 

Mass. — Wilton  v.  Middlesex  R.  Co, 
107  Mass.  108,  9  AmR  11. 

Minn. — Gradin  v.  St.  Paul,  etc,  B. 
Co.,   80- Minn.  217,  14  NW  881. 

Mo. — Sherman  y.  Hannibal,  etc.,  R 
Co..  72  Mo.  62,  37  AmR  422;  Buck  T. 
People's  St.  R.,  etc.,  Co.,  46  Mo.  A. 
556;  Murphy  v.  St.  Louis,  etc,  R. 
Co.,  43  Mo.  A.  342;  Slegrlst  v.  Arnot, 
10  Mo.  A.  197  [rev  on  the  facts  81 
Mo.   200]. 

N.  J. — Solomon  v.  Public  Service 
R.  Co.,  87  N.  J.  L.  284.  92  A  942. 

Pa. — Creed  v.  Pennsylvania  R.  Co, 
86  Pa.  139.  27  AmR  693;  Pittsburg, 
etc..   R.  Co.   v.   Caldwell,   74    Pa.   421. 

Tenn. — Waahburn  y.  Nashville, 
etc.,  R.  Co.,  3  Head  638,  76  AmD  784. 

Bee  also  supra  II   1055,   1066. 

[a]  Violation  of  duty  by  servant. 
—The  mere  fact  that  a  carrier's 
servant  violates  his  duty  and  invites 
a  person  to  ride  free  will  not  operate 
to  deprive  the  person  so  riding  of  an 
action  for  damages,  if  he  Is  Injured 
through  such  servant's  negligence. 
Slegrlst  v.  Arnot,  10  Mo.  A.  197  [rev 
on  the  facts  86  Mo.  200.  56  AmR 
424]. 

person   riding;  free   as 
see  infra  |  1311. 

88.  Cross  references: 

Care  as    to   persons    not    passengers 
boarding  or  alighting  from  vehicle 
generally  see  infra  I  1362. 
To  whom  liable  for  unsafe  premises 
see  generally  infra  j  1147. 
88.     See  supra   If  1294-1809. 
80.    St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  266,  168  SW  1106:  Barker  v. 
Chicago,  etc.,  R.  Co.,  243  111.   482,  90 
NE   1057.   134   AmSR  382.   26  LRANS 
1058;   Walker  v.   International,   etc. 
R.  do.,  64  Tex.  Civ.  A.  406.  117  SW 
1020. 

[a]  A  whits  passenger  la  the 
colored  ooaoh  who  has  paid  his  fare 
is  entitled  to  the  same  degree  of 
protection  from  injury  as  other  pas- 
sengers, and  the  company's  em- 
ployees are  bound  to  use  a  nigh  de- 
Jrree  of  care  to  protect  him  from  ln- 
ury  or  Insults.  Walker  v.  Interna- 
tional, etc,  R.  Co.,  64  Tex.  Civ.  A 
406,   117  SW  1020. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  tltl 
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CARRIERS 


[IOC.  J.]     875 


to  be  carried,81  or  with  some  other  person,8*  as  where 
the  contract  is  made  with  another  person  by  whom 
the  person  to  be  carried  is  employed,  for  the  purpose 
of  transacting  the  employer's  business  on  the  cars 
or  other  conveyances  of  the  carrier,88  as  in  case  of 
a  postal  clerk,  or  an  express  messenger  on  a  train,*8 
or  a  person  riding  on  a  drover's  pass,  to  accom- 


pany stock.**  But  it  does  not  extend  to  one  who  has 
no  relation  with  the  carrier,87  as  where  one  who  was 
a  passenger  has  ceased  to  be  such  ;**  and  hence  the 
carrier  is  not  liable  for  the  acts  of  its  employees 
toward  one  who  has  no  such  relation,  unless  they 
acted  by  its  authority  or  direction.9* 
Licensees  and  trespassers.    A  mere  licensee1  or 


[b]  WUn  on*  Is  lawfully  on  tli« 
oonvsyano*    of   a   earlier,    although 

not  strictly  a  passenger,  he  is  enti- 
tled to  the  same  care  and  diligence 
on  the  part  of  the  carrier  for  his 
safety  as  a  passenger.  In  the  ab- 
sence of  a  contract  on  his  part  to 
the  contrary.  St.  Louis,  etc.,  R.  Co. 
v.  Coy,  IIS  Ark.  265.  168  SW  1108. 

Who  are  passengers  see  supra  Si 
1037-1062. 

•1.  Barker  v.  Chicago,  etc.,  R.  Co., 
243  111.  482,  90  NE  1067,  184  AmSB 
382,    26    LRANS    1068. 

93.  Barker  v.  Chicago,  etc.,  R. 
Co.,  243  111.  482,  90  NE  1067,  134  Am 
SR  382,  26  LRANS  1068;  John  H. 
Radel  Co.  v.  Borches,  147  Ky.  606, 
145  SW  166,  89  LRANS  227. 

[a]  An  undertaker,  in  arranging 
for  the  carriage  of  decedent's  rela- 
tives and  family  under  contract  with 
a  sister  of  decedent,  owes  the  same 
duty  of  care  to  each  of  them,  al- 
though they  are  unknown  to  him. 
John  H.  Radel  Co.  v.  Borches.  147 
Ky.  606,  146  SW  166,  39  LRANS  227. 

93.  St.  Louis,  etc.,  R.  Co.  v. 
Kitchen.  98  Ark.  607,  136  SW  970,  60 
LRANS  828:  Barker  v.  Chicago,  etc., 
R.  Co.,  243  111.  482,  90  NB  1067,  134 
AmSR  382,  26  LRANS  1068:  Baker  v. 
Boston,  etc.,  R.  Co.,  74  N.  H.  100.  65 
A  386,  124  AmSR  937,  12  AnnCas 
1072. 

[a]  Shipper's  employe*.— It  is  a 
carrier's  duty  to  use  due  care  for 
the  safety  of  a  shipper's  employee 
while  he  Is  riding  in  a  car  specially 
provided  for  the  shipper,  the  consid- 
eration for  the  employee's  passage 
being  services  rendered  in  caring  for 
the  shipper's  property,  or  the  trans- 
portation charge  paid  by  the  shlp- 
•per.  and  the  carrier  is  liable  for  In- 
juries to  the  employee  due  to  negli- 
gence of  itself  or  its  employees. 
Baker  v.  Boston,  etc.,  R.  Co.,  74  N. 
H.  100.  65  A  386,  124  AmSR  937,  12 
AnnCas  1072. 

Mb]  A  tU  Inspector  of  another 
raurosd  who  was,  with  the  consent  of 
defendant  railroad,  riding  on  its 
train  in  order  to  examine  certain  ties 
bought  by  his  master;  while  not 
technically  a  passenger.  Is  entitled 
to  the  same  care  as  a  passenger,  his 
condition  being  analogous  to  that  of 
an  express  messenger,  and  this  duty 
Is  not  lessened  by  a  statute  which 
provides  that  a  carrier  of  persons 
without  reward  must  use  ordinary 
care  for  their  safety,  as  that  statute 
obviously  applies  to  persons  carried 
gratuitously,  and  not  by  virtue  of  a 
contract.  St.  Louis,  etc.,  R.  Co.  v. 
Kitchen,  98  Ark.  507,  136  SW  970,  50 
LRANS   828. 

Employees  of  others  as  passengers 
generally  see  supra  |  1063. 

94.  'If.  S. — Arrowsmith  v.  Nash- 
ville,  etc.,  R.   Co.,  67  Fed.  165. 

Ala. — Southern  R.  Co.  v.  Harring- 
ton. 166  Ala.  630,  62  S  57, 139  AmSR  69. 

Ark. — Fordyce  v.  Jackson,  56  Ark. 
594,    20  SW  628,   697. 

D.  C. — Lindsey  v.  Pennsylvania  R. 
Co.,  26  App.  603;  Chesapeake,  etc.,  R. 
Co.   v.   Patton,   23   App.    113. 

111. — Barker  v.  Chicago,  etc.,  R. 
Co.,  243  111.  482,. 90  NE  1057,  134  Am 
SR  382,   26  LRANS  1058  and  note. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Ketchani,  183  Ind.  846,  36  AmSR  550, 
19  LRA  339  and  note;  Pittsburgh, 
etc..  R.  Co.  v.  Bir,  66  Ind.  A.  598,  106 
NE  921 

Mo. — Farmer  v.  St.  Louis,  etc.,  R. 
Co.,  178  Mo.  A.  679,  161  SW  327. 

Utah. — Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  581,  109  P  468  [reh  den 
37  Utah  612.  109  P  1026.  and  all  257 
U.  S.   601.  33  SCt  277,  57  L.  ed.  662]. 

Va. — Virginian  R.  Co.  v.  Bell.  115 
Va.  429,  79  SE  396,  AnnCasl915A 
804. 


See  also  supra  |  1068. 

[a]  A  railroad  mail  clerk  (1)  in 
the  discharge  of  his  duties  Is  enti- 
tled to  the  same  degree  of  carp  for 
his  protection  against  Injury  as  a 
passenger.  Barker  v.  Chicago,  etc., 
R.  Co..  243  111.  482,  90  NE  1057,  134 
AmSR'  382,  26  LRANS  1058  and 
note;  Dunlap  v.  Chicago,  etc,  R.  Co., 
146    Mo.    A.    316,    129    SW    262;    Vir- 

ftnian  R.  Co.  v.  Bell.  115  Va.  429,  79 
E  396,  AnnCasl915A  804.  (2) 
While  there  may  be  risks  which  a 
railroad  postal  clerk  must  assume 
different  from  those  of  an  ordinary 
passenger  on  a  railroad  train,  such 


risks   do   not   include  acts  of  negli 
management    and    operation    of    the 


gence  of  the  railroad  company  in  the 


cars  on  which  he  travels  in  the  per 
formance  of  his  duty;  and  he  is  en- 
titled to  recover  damages  for  per- 
sonal injuries  received  by  reason  of 
negligence  In  the  operation  of  such 
cars.  Chesapeake,  etc.,  R.  Co.  v. 
Patton,   23  App.    (D.   C.)   113. 

[b]  Doing  extra,  work  on  a  train 
while  not  on  his  regular  run  does 
not  make  one  a  trespasser,  nor 
affect  the  liability  of  the  company 
for  damages  sustained  by  reason  of 
the  company's  negligence.  Cleve- 
land, etc..  R.  Co.  v.  Ketchani,  133 
Ind.  346,  33  NE  116,  86  AmSR  560, 
19  LRA  839. 

fc]  Basis  of  liability.— (1)  A 
postal  clerk  cannot  rely  on  the  con- 
tract between  the  carrier  and  the 
fovemment  to  impose  a  liability  on 
he  carrier  in  his  favor;  but  he  may 
rely  on  the  legal  duty  of  one  under- 
taking to  perform  even  a  gratuitous 
service  to  exercise  the  care  which 
the  nature  of  the  undertaking  re- 
quires. Southern  R.  Co.  v.  Harring- 
ton, 166  Ala.  630,  52  S  57,  139 
AmSR  59.  (2)  A  railroad  company 
In  carrying  the  malls  Is  not  an 
agent  or  a  public  officer  en- 
gaged in  a  governmental  function  so 
as  to  exempt  It  from  liability  for 
the  negligence  of  Its  employees,  but 
is  only  a  contractor,  and  hence  it  is 
liable  to  a  mail  clerk  for  injuries  re- 
ceived by  him  while  In  the  discharge 
of  his  duty  through  the  negligence 
of  its  employees  whose  duties  were 
not  Incidental  to  the  carrying  of  the 
mall.  Barker  v.  Chicago,  etc,  R. 
Co..  243  111.  482,  90  NE  1957,  134  Am 
SR  382,  26  LRANS  1058. 

98.  Pennsylvania  Co.  v.  Wood- 
worth,  26  Oh.  St.  586;  Shannon  v. 
Chesapeake,  etc.,  R.  Co.,  104  Va.  645, 
62   SE   376. 

Bzpress  messenger  as  passenger 
see  generally  supra  |  1063. 

96.  Atchison,  etc.,  R.  Co.  v.  Allen, 
76  Kan.  190,  88  P  966,  10  LRANS 
676:  Missouri,  etc.,  R.  Co.  v.  Jahn, 
18  Tex.  Civ.  A.  74,  43  SW  675.  See 
also 'supra  |  1068. 

[a]  lnspeotlnr  oars  of  stocks— 
While  the  duty  or  feeding  and  water- 
ing stock  In  transit  devolves  on  the 
railroad  company,  the  caretakers  ac- 
companying the  stock  have  a  light 
to  follow  and  inspect  It  and  ascer- 
tain whether  it  Is  being  given  proper 
care,  and  the  railroad  company  is 
bound  to  exercise  reasonable  care  for 
the  caretakers'  safety.  Atchison,  etc., 
R.  Co.  v.  Allen,  76  Kan.  190,  88  P 
966,  10  LRANS  576. 

97.  Lake  St.  El.  R.  Co.  v.  Col- 
lins. 118  111.  A.  270;  Cleveland,  etc. 
R.  Co.  v.  Henry,  (Ind.  A.)  80  NE 
636  [reh  den  (A.)  81  NE  5921;  Ken- 
tucky Tract.,  etc.,  Co.  v.  Walts,  167 
Ky.  236,  180  SW  356;  Frye  v.  St. 
Louis,  etc.,  R.  Co.,  200  Mo.  377,  98 
SW  566,  8  LRANS  1069;  Fussellman 
v.  Wabash  R.  Co.,  139  Mo.  A.  198, 
122  SW  1187. 

[a]     Until  a  person  is  In  a 
tlon  to  have   a  right   to 


(1)  the  general  duty  of  a  carrier  to 
run  its  train  with  care  does  not  be- 
come a  duty  as  to  him.  Frye  v. 
St.  Louis,  etc,  R.  Co.,  200  Mo.  877, 
98  SW  666,  8  LRANS  1069;  Barker 
v.  Hannibal,  etc.,  R.  Co.,  98  Mo.  50, 
11  SW  254;  Fussellman  v.  Wabash  R. 
Co.,    139    Mo.    A.    198.    122    SW    1187. 

(2)  Unless  the  damages  complained 
of  In  an  action  to  recover  damages 
for  the  death  of  one  killed  In  a  rail- 
road wreck  arise  out  of  a  failure  to 
perform  a  legal  duty  to  the  person 
injured,  there  Is  no  cause  of  action. 
It  is  not  necessary  that  the  duty 
be  owing  to  the  person  in  particular, - 
but  it  is  sufficient  if  it  be  owing  to 
a  class  which  embraces  him,  or  to 
the  public  where  he  Is  concerned. 
Feeback  v.  Missouri  Pac.  R  Co.,  167 
Mo.   206,  66  SW  966. 

[b]  Private  oar.— A  carrier  owes 
to  one  transported  in  a  private  oar 
the  duty  of  reasonable  care.  Cleve- 
land, etc.,  R  Co.  r.  Henry,  (Ind.  A.) 
80  NE  636  [reh  den  (A.)  81  NB  692J. 

[c]  Waiting*  on  blgnway. — A 
street  railroad  company  owes  no 
duty  to  one  in  the  roadway  waiting 
for  the  car  until  the  motor-man  knows 
he  Intends  offering  himself  as  a  pas- 
senger. Kentucky  Tract.,  etc.,  Co.  v. 
Waits,   167  Ky.   236.   180  SW  866. 

98.  Neuer  v.  Metropolitan  St.  R. 
Co..  143  Mo.  A.  402.  127  SW  669. 

99.  Birmingham  R,  etc,  Co.  v. 
Mason,  137  Ala.  342,  34  S  207. 

1.  Ala. — Widener  v.  Alabama. 
Great  Southern  R.  Co.,  69  S  558;  Law- 
rence v.  Kaul  Lumber  Co.,  171  Ala. 
300,   56  8   111. 

111. — Metropolitan  West  Side  El. 
R.  Co.  v.  Sutherland,  139  111.  A.  86; 
Strong  r.  North  Chicago  St  B,  Co., 
116  in.  A.  246. 

Mass. — Twlss  v.  Boston  El.  R.  Co., 
208  Mass.  108,  94  NB  253,  82  LRANS 
728. 

Minn. — Barnett  v.  Minneapolis,  etc, 
R  Co..  123  Minn.  163,  143  NW  163, 
48    LRANS    262. 

Okl. — Chicago,  etc,  R.  Co.  v. 
Evans,  41  Okl.  411,  138  P  804,  81 
LRANS    608. 

Pa. — Ambler  v.  Philadelphia,  etc, 
R.  Co.,  39  Pa.  Super.   198. 

See  generally  Railroads  [S3  Cyo 
765  et  seq];  Street  Railroads  [36 
Cyo  1484]. 

[a]  A  oarrler  wnlen  is  not  a 
oommon  oarrler  of  passengers  is 
liable  to  a  passenger  for  injury  prox- 
imately caused  by  its  simple  neg- 
ligence, but  for  injuries  to  a  licensee 
or  trespasser  it  is  liable  only  for 
wanton  negligence,  or  willful  wrong, 
including  Its  failure  to  exercise  due 
care  to  avert  injury  after  the  danger 
is  apparent.  Lawrence  v.  Kaul 
Lumber  Co.,  171  Ala.  800,  66  S  111. 

[b]  A  munlolpal  fireman  permitted 
to  ride  free  on  the  platforms  of 
street  cars,  while  riding  on  the  run- 
ning board  of  a  car  In  violation  of  a 
known  rule,  was  at  most  a  licensee 
to  whom  the  company  owed  no  duty 
except  to  refrain  from  intentionally 
injuring  him.  Twiss  v.  Boston  EI. 
R.  Co.,  208  Mass.  108,  94  NE  258,  32 
LRANS   728. 

[c]  On*  entering  a  train  to  keep 


rarer  company  until  Hie  de- 
parture or  the  train  Is  at  best  a  bare 
licensee,  and  the  carrier  owes  to  him 
only  the  duty  of  using  due  care  to 
avoid  injuring  Mm  when  the  train- 
men discover  him  In  a  place  of  peril. 
Whaley  v.  Louisville,  etc.  R  Co.. 
186  Ala.  72.  65  S  140,  52  LRANS  179 
and  note.      See  also  infra  t  1362. 

[d]  Xn  waiting  room. — (1)  An  In- 
tending passenger  in  a  waiting  room, 
who  is  a  mere  licensee,  cannot  re- 
cover for  Injuries  sustained  in  fall- 
ing from  an  unllghted  platform 
when   ordered  out   by    the   carrier's 
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trespasser2  on  the  carrier's  cars  or  premises  is  en- 
titled to  no  protection  from  the  carrier  except  that 
it  should  not  wantonly  or  willfully  injure  him,  or 
in  other  words,  that  it  should  exercise  ordinary  care 
to  avoid  injuring  him  after  discovering  his  pres- 
ence ;  and  this  rule  applies  to  one  who  enters  a  train 
or  car  for  the  purpose  of  stealing  a  ride,  or  without 
any  intention  of  paying  fare  under  a  collusive  agree- 
ment with  the  conductor  or  some  other  agent,  in 
violation  of  the  rules  of  the  carrier;3  and  it  applies 
also  to  one  who,  although  a  passenger,  puts  himself 
in  the  position  of  a  trespasser  by  violating  some  rule 
or  regulation  of  the  carrier.*  But  where  a  person, 
although  not  a  passenger,  is  on  a  car  or  the  car- 
rier's premises  by  its  express  or  implied  invitation, 
it  is  bound  to  exercise  ordinary  care  for  his  pro- 


tection.1 Where  a  railroad  company  permits  the 
use  of  its  tracks  by  a  lumber  company,  and  an  em- 
ployee of  the  lumber  company  actually  engaged  at 
the  time  in  the  operation  of  a  lumber  train  is  in- 
jured while  the  train  is  moving  over  the  track  of 
the  railroad  company,  the  latter  company,  being 
under  no  legal  obligation  to  him  except  to  furnish 
him  a  track  on  which  the  train  might  safely  be  run, 
is  not  liable  for  his  death  unless  he  is  killed  by 
reason  of  a  defect  in  its  tracks." 

[$  1312]  9.  Companies  or  Persons  Liable — a.  In 
General.7  A  carrier  operating  a  car  or  train  is 
liable  for  negligent  or  wrongful  injuries  to  passen- 
gers thereon,  whether  or  not  it  owns  the  car  or  train 
and  track.'  A  carrier  operating  its  trains  over  a 
bridge  and  having  charge  of  a  platform  thereon  is 


agent.  Widener  v.  Alabama  Great 
Southern  R.  Co.,  (Ala.)  69  S  558.  (2) 
where  a  mere  licensee  or  loiterer  who 
uses  the  station  of  a  railroad  com- 
pany as  a  waiting-  room  for  a  street 
car  operated  by  a  company  with 
which  the  railroad  company  has  no 
connection  Is  killed  wAile  proceed- 
ing- along-  a  defective  platform  of 
the  station  to  the  street  car,  a  parent 
of  such  person  cannot  recover  for 
the  death,  even  though  the  deceased 
had  been  a  passenger  alighting  from 
a  train  on  the  other  side  of  the  sta- 
tion, and  had  crossed  the  tracks  at 
a  highway  crossing  at  the  end  of  the 
station  platform,  and  had  used  the 
waiting  room  until  the  arrival  of  the 
street  car.  Ambler  v.  Philadelphia, 
etc.,  R.  Co.,  89  Pa.  Super.  198. 

SL  Ala. — McElvane  v.  Central  of 
Georgia  R.  Co.,  170  Ala.  625,  64  S 
489,    14    LRANS    715   and   note. 

Ind. — CI t liens'  St.  R.  Co.  v.  Merl, 
26  Ind.  A  284,  59  NB  491. 

Iowa. — Graham  v.  Chicago,  etc.,  R. 
Co.,  181  Iowa  741,  107  NW  596,  117 
AmSR  446,   7  LRANS   603. 

Nebr. — Stenberg  v.  Missouri  Pac. 
R.  Co.,  95  Nebr.  661,  146  NW  997. 

N.  T. — Van  Ostrand  v.  Delaware. 
etc.,  Co.,  112  App.  Dlv.  783,  99  NTS 
648. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Stone.  34  Okl.  364,  126  P  1120,  LRA 
1915A  142. 

Pa. — Schlfalacqua  v.  Atlantic  City 
R.  Co.,   249   Pa.   602.   96   A   260. 

Tex. — Texas,  etc..  R.  Co.  v.  Boyd, 
(Civ.  A.)  141  SW  1076:  Dallas  Cons. 
Electric  St.  R  Co.  v.  Gilmore,  (Civ. 
A)  138  SW  1134. 

See  generally  Railroads  [33  Cyc 
766  et  sea.];  Street  Railroads  [36 
Cyc   1485   et  seq]. 

[a]  One  going  on  a  passenger 
train  to  collect  a  debt  from  a  pas- 
senger is  a  trespasser,  so  that  the 
railroad  company  Is  bound  only  to 
refrain  from  wantonly  or  willfully 
Injuring  him,  or  from  negligently  do- 
ing so  after  discovering  his  peril. 
McElvane  v.  Central  of  Georgia  R. 
Co.,  170  Ala.  525,  54  S  489,  34  LRANS 
716. 

[b]  One  who  oomeo  to  a  station 
•iter  bis.  train  has  gone  and  with- 
out making  inquiry  attempts  to  cross 
tracks  to  what  he  supposes  to  be  his 
train  is  entitled  to  no  more  protec- 
tion than  that  he  should  not  will- 
fully and  Intentionally  be  injured. 
Van.  Ostrand  v.  Delaware,  etc.,  Co., 
112  App.  Dlv.  783.  99  NYS  648 
(holding  that,  where  at  a  railroad 
station  there  were  four  tracks,  the 
one  nearest  the  station  and  the  one 
farthest  from  it  being  used  for 
switching  purposes,  and  after  the  de- 
parture of  a  passenger  train  at  Its 
regular  time  on  one  of  the  main 
tracks,  and  at  a  time  when  no  train 
was  due  to  leave  for  an  hour,  de- 
cedent entered  the  station  for  the 
purpose  of  taking  the  train  that  had 
gone,  and  without  making  any  in- 
quiries he  passed  through  the  sta- 
tion to  the  tracks,  and  the  nearest 
track  being  occupied  by  a  train  of 
box  cars  in  which  there  was  an  open- 


ing and  over  the  top  of  which  a 
string  of  passenger  coaches  was  vis- 
ible decedent  undertook  to  pass 
through  the  opening  and  was  killed 
by  the  parts  of  the  train  coming  to- 
gether, the  railroad  company  was  not 
guilty  of  negligence). 

[c]  A  carrier  la  not  an  Insurer 
of  a  trespasser  against  robbery  and 
murder.  Stenberg  v.  Missouri  Pac 
R.  Co.,  96  Nebr.  661,  145  NW  997. 

3.  U.  S. — Harmon  v.  Jensen,  176 
Fed.  619,  100  CCA  116,  20  AnnCas 
1224  and  note;  Purple  v.  Union  Pac. 
R.  Co.,  114  Fed.  123,  61  CCA  564,  57 
LRA  700. 

Ark. — Kruse  v.  St.  Louis,  etc.,  R 
Co.,  97  Ark.  137,  133  SW  841. 

Cal. — Sessions  v.  Southern  Pac.  Co., 
169   Cal.   699,   114   P  982. 

Ga. — Louisville,  etc.,  R.4  Co.  v. 
Plunkett.  6  Ga.  A  684,  65  SB  695; 
Fretwell  v..  Seaboard  Air  Line  R. 
Co.,   6  Ga.  A.   632,   63   SE  637. 

Iowa. — Denny  v.  Chicago,  etc.,  R. 
Co.,  160  Iowa  460,  ISO  NW  363. 

Ky.— Illinois  Cent.  R  Co.  v.  Cotter, 

103  SW  279,  31  KyL  679;  Cincinnati, 
etc.,  R  Co.  v.  Jackson,  68  SW  626, 
22   KyL   630. 

Me. — Elle,  v.  Lewiston,  etc.,  St.  R. 
Co.,  112  Me.  178,  91  A  786,  LRA1916C 
104. 

N.  T. — Prenderville  v.  Coney 
Island,  etc.,  R.  Co.,  131  App.  Dlv.  303, 
115  NTS  633. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Evans,  41  Okl.  411,  138  P  804,  61 
LRANS  608. 

Tex. — Claiborne  v.  Missouri,  etc., 
R.  Co..  21  Tex.  Civ.  A.  648,  63  SW 
837,  67   SW  336. 

See  also  supra  {I  1044,  1066. 
■  [a]  Boy  stealing  ride.. — A  boy  rid- 
ing on  the  running  board  of  an  open 
street  car  with  intent  to  ride  free  is 
a  trespasser  to  whom  the  company 
is  not  liable  for  injury  on  account 
of  the  conductor's  act,  unless  it  is 
Improper,  unnecessarily  dangerous, 
and  the  proximate  cause  of  the  in- 
jury, and  done  to  remove  the  boy. 
Prenderville  v.  Coney  Island,  etc..  R. 
Co..  131  App.  Dlv.   303,  115  NYS   633. 

[b]  The  long  oontlnned  practice 
of  boys  In  stealing  rides  on  moving 
street  oars  affords  no  basis  for  re- 
covery by  one  Injured  when  so  irld- 
ing,  on  the  theory  of  an  implied  in- 
vitation by  the  street  railroad  com- 
gany.  Elle  v.  Lewiston,  etc.,  St.  R 
o.,  112  Me.  178,  91  A  786,  LRA1916C 

104  and  note. 

4.  Renaud  v.  New  York,  etc.,  R. 
Co.,  210  Mass.  553,  97  NE  98,  38 
LRANS  689;  Yancey  v.  Boston  El. 
R.  Co..  205  Mass.  162,  91  NE  202,  137 
AmSR  431,  26  LRANS  1217  and  note; 
Speaks  v.  Metropolitan  St.  R.  Co., 
179  Mo.  A.  311,  166  SW  864;  Du  Bose 
v.  Atlantic  Coast  Line  R.  Co.,  81  S. 
C.  271,  62  SE  255;  Williamson  v. 
Chicago,  etc.,  R.  Co.,  67  Tex.  Civ.  A 
602,  122  SW  897. 

[a]  Since  a  oarrler  is  held  to  the 
highest  degree  of  oare  for  the  safety 
of  passengers  consistent  with  carry- 
ing on  its  business,  the  passengers 
In  order  to  be  entitled  to  such  care 
are   also    bound    to    heed    reasonable 


regulations    made   for   their   conven- 
ience  or   security.      Renaud    v.    New 
York,  etc.,  R.  Co.,  210  Mass.   553,  97  . 
NE  98,  88  LRANS  689. 

[b]  Vottae  of  role  or  regulation  — 
Where  a  passenger  Is  injured,  and  a 
carrier  seeks  to  Justify  the  conduct 
of  Its  servants  by  rule.  It  Is  not 
necessary  that  notice  of  the  rule 
shall  be  shown  to  have  been  given  to 
plaintiff.  Renaud  v.  New  York,  etc., 
R.  Co.,  210  Mass.  553.  97  NE  98.  38 
LRANS    689. 

[c]  One  who  boards  a  movlnf 
street  oar  contrary  to  the  street 
railroad  company's  express  rules  Is 
not  a  passenger,  and,  although  he  Is 
In  a  position  of  danger,  the  street 
railroad  company's  servants  are 
bound  to  use  only  ordinary  care  to 
avoid  Injuring  him  after  discovering 
his  peril.  Speaks  v.  Metropolitan 
St  R.  Co.,  179  Mo.  A  311,  166  SW 
864: 

6,  Ga. — Georgia  R.,  etc.,  Co.  v. 
Richmond,  98  Ga.  495,  25  SE  565. 

Iowa. — Whitman  v.  Chicago  Great 
Western  R.  Co.,  171  Iowa  277.  163  NW 
1023. 

_  N.    J.— Solomon   v.    Public    Service 
R  Co.,  87  N.  J.  L.  284.  92  A  942. 

N.  Y.— Allensa  v.  Erie  R.  Co.,  78 
Misc.  669.  138  NYS  1024. 

Wis. — Otto  v.  Milwaukee  Northern 
R    Co.,    148   Wis.    54.    134    NW    157. 

Eng. — Harris  v.  Perry,  [1903]  2  K. 
B.  219. 

See  generally  Railroads  [23  Cyc 
765  et  seq];  Street  Railroads  [36 
Cyc  14841. 

6.  Kilfian  v.  Augusta,  etc.,  R.  Co.. 
79  Ga.  234,  4  SE  165.  11  AmSR  410; 
Central  of  Georgia  R  Co.  v.  Bes- 
slnger.  17  Ga,  A  617,  87  SE  920. 

[a]  Distinction. — The  rule  as  to 
the  liability  of  the  railroad  company 
for  injury  to  an  employee  of  the 
lumber  company  temporarily  occu- 
pying with  its  own  cars  and  engine 
the  track  of  the  railroad  company 
by  permission  of  the  latter  is  quite 
different  from  that  as  to  the  lia- 
bility of  railroad  companies  to  pas- 
sengers or  to  the  public  generally. 
Central  of  Georgia  R  Co,  v.  Bes- 
singer,  17  Ga.  A.   617,  87   SB  920. 

7.  See  generally  Railroads  [33 
Cyc  696-7841;  Street  Railroads  [31 
Cyc  1468-1471]. 

Cross  references: 
Acts  of  fellow  passengers  and  other 
third   persons   see  Infra   IS   1332- 

Concurrent  negligence  of  two  car- 
riers see  Infra  J  1320. 

Contribution  between  carriers  see 
Contribution. 

Operation  of  road  by  receiver  see 
Railroads  [33  Cyc  719];  Street 
Railroads  [36  Cyc  1468]. 

Palace  and  sleeping  car  companies 
see  Infra  {   1546. 

8.  Winona  Interurban  R  Co.  v. 
Wllliard,  54  Ind.  A.  472,  101  NE  1021: 
Fletcher  v.  Boston,  etc..  R.  Co..  1 
Allen    (Mass.)    9,  79  AmD  695. 

[a]  Thus,  a  railroad  company  re- 
ceiving on  Its  tracks  the  cars  of  an- 
other company,  placing  them  under 
the  control  of  its  agents  and  serv- 


For  later  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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not  absolved  from  liability  for  injuries  to  passen- 
gers from  the  dangerous  condition  thereof,  by  rea- 
son of  the  fact  that  the  city  is  in  general  possession 
of  the  bridge  and  attends  to  necessary  repairs.'  But 
a  carrier  is  not  liable  for  injuries  to  a  passenger 
from  a  cause  which  is  not  under  its  control  and  in 
respect  to  which  it  owes  no  duty  to  the  passenger,10 
and  hence  it  is  not  liable  where  it  does  not  own  or 
control  the  track  or  car  at  the  time  a  passenger 
thereon  is  injured,11  although  the  passenger  is  not 
bound  by  a  eecret  arrangement  between  the  carrier 
with  which  he  contracts  and  another  carrier,  under 
which  the  other  carrier  has  exclusive  control  of  the 
car  in  which  the  passenger  is  riding,  and  of  which 
arrangement  he  has  no  notice.11  One  railroad  com- 
pany does  not  become  liable  for  the  negligence  of 
another  merely  by  reason  of  being  a  stockholder  in 
the  corporation  guilty  of  the  negligent  act;1*  but 
where  one  company  actually  controls  another,  and 
operates  its  line  of  road  as  a  single  system,  and  sells 
tickets  at  the  stations  of  the  subordinate  line  over 
its  system,  the  dominant  company  will  be  liable  for 
injuries  suffered  by  a  passenger  due  to  the  negli- 
gence of  the  subordinate,  although  the  subordinate 
company   keeps   up    its    corporate    organization.14 


Where  a  hotel  keeper  provides  a  conveyance  to 
transport  guests  to  and  from  a  railroad  station,  the 
cost  for  which  service  is  included  in  the  cost  of 
accommodations  furnished  to  the  guests,  he  is  liable 
to  a  guest  who  is  injured  through  the  negligence  of 
the  driver  of  the  conveyance,  although  such  con- 
veyance is  not  owned  by  the  hotel  keeper.16 

A  company  selling  a  ticket  to  a  passenger  is  liable 
for  an  injury  resulting  to  him  through  the  negli- 
gence of  those  operating  the  train,  although  such 
train  is  owned  and  operated  by  a  different  company, 
the  ticket  being  receivable  for  passage  thereon 
through  an  arrangement  between  the  two  com- 
panies,1' and  this  has  also  been  held  to  be  true  as 
to  a  carrier  issuing  tickets  in  its  own  name  and 
supplying  them  to  another  carrier  which  sells  them.lr 

Connecting  carriers.  While  there  are  some  deci- 
sions to  the  contrary,1*  a  carrier  selling  a  ticket  to 
a  passenger  over  its  own  and  connecting  lines  is  or- 
dinarily liable  only  for  injuries  to  such  passenger 
caused  by  the  negligence  of  its  own  employees,19  or 
for  their  negligence  while  operating  its  car  on  the 
connecting  line,20  but  not  for  injuries  occurring  on 
the  line  of  the  connecting  carrier  through  the  negli- 
gence of  the  latter 's  employees,21  unless  the  contract 


ants,  and  drawing;  them  by  its  loco- 
motive over  its  own  road  to  their 
place  of  destination  assumes  toward 
the  passengers  coming  on  Its  road  In 
such  cars  the  relation  of  common 
carriers  of  passengers,  and  all  the 
liabilities  incident  to  that  relation. 
Schopman  v.  Boston,  etc.,  R.  Corp., 
9  Cush.  (Mass.)  24,  65  AmD  41. 

8.  Waldman  v.  Brooklyn  Union 
EH.  R.  Co.,  186  App.  Div.  876,  120  NTS 
1017. 

10.  Reynolds  v.  St.  Louts  South- 
western R.  Co.,  162  Mo.  A.  618,  142 
SW  1097. 

[a]  A  street  railroad  which  builds 
•  platform  for  passengers  around  a 
stump  placed  by  an  electric  light 
company  In  a  street  is  not  liable, 
on  the  ground  of  maintaining  the 
stump,  to  one  who  hurrying  to  catch 
a  car  fell  over  it.  Lucas  v.  St. 
Louis,  etc.,  R.  Co.,  174  Mo.  270.  73 
SW  689,  61  LRA  452. 

fb]  Passageway  between  statlens. 
— Where  a  passageway  from  a  sta- 
tion of  one  railroad  company  to  a 
station  of  another  company  was  used 
interchangeably  by  the  companies 
and  by  persons  having  business  with 
them,  and  a  person  while  taking  his 
baggage  from  the  station  of  one  of 
the  companies  was  Injured  by  a  truck 
of  one  company  obstructing  the  pas- 
sageway, and  the  truck  was  not  on 
the  part  of  the  passageway  which 
the  company  maintained  and  con- 
trolled, and  It  was  not  shown  that 
the  truck  had  been  left  there  by  any 
employee  of  such  company,  because 
of  the  failure  to  show  that  the  com- 
pany owned  or  controlled  alone,  or 
with  the  other  company,  the  place 
at  which  the  truck  was  left,  there 
could  be  no  recovery  against  It. 
Reynolds  v.  St.  Louis  Southwestern 
R.  Co.,   162  Mo.  A.  618,  142  SW  1097. 

11.  Pell  v.  Jollet,  eta,  R.  Co..  238  111. 
510,  87  NB  542  [aff  142  111;  A  362]; 
Laughlin  v.  Mt.  Carmel,  etc..  Tran- 
sit Co.,  241  Pa.  281,  88  A  441;  Hous- 
ton, etc..  R.  Co.  v.  Graves,  (Tex.  Civ. 
A)    61   SW  324. 

[a]  Illustration^— A  street  rail- 
road company  is  not  liable  for  in- 
juries to  a  passenger  who  had  pur- 
chased a  ticket  from  another  com- 
pany and  was  riding  in  a  car  of  the 
other  company  controlled  by  Its  em- 
ployees, over  a  route  composed  of 
defendant's  line  and  a  portion  of  the 
line  of  the  other  company  under  a 
contract  calling  for  the  operation 
of  such  cars  by  the  other  company. 
Laughlin  v.  Mt.  Carmel.  etc.,  Tran- 
sit Co.,  241  Pa.  281,  88  A  441. 

13.  Pell  v.  Jollet.  etc.,  R.  Co.,  142 
111.  A.  362  raff  238  111.  510.  87  NE  642]. 

13.     Mathews  v.  Atchison,  etc.,  R. 


Co.,  60  Kan.  11,  55  P  282;  St.  Louis, 
etc.,  R.  Co.  v.  Sanford,  (Okl.)  163 
P  650. 

14.  St  Louis,  etc.,  R.  Co.  v.  San- 
ford, (Okl.)   163  P  660. 

15.  Barker  v.  Pollock,  (Sask.)  4 
WestLR  327. 

16.  Barkman  v.  Pennsylvania  R. 
Co.,  89  Fed.  453. 

"The  railroad  company  selling  the 
ticket  cannot  relieve  itself  from  the 
responsibility  of  exercising  reason- 
able care  for  the  safe  conveyance  of 
the  passenger  by  placing  him  in 
charge  of  another  company.  It  makes 
no  difference  whether  they  carry  the 
passenger  themselves,  or  permit  an- 
other to  do  so."  Barkman  v.  Penn- 
sylvania R.   Co.,   supra. 

17.  Mullen  v.  Chester  Tract.  Co., 
235  Pa.  516,  84  A  429,  42  LRANS  76 
and  note. 

[a]  '  Benson  for  rule.— "It  is  clear, 
we  think,  that  the  defendant's  lia- 
bility for  the  plaintiff's  Injuries  Is 
the  same  as  though  the  ticket  was 
being  used  and  the  plaintiff  was  be- 
ing carried  over  a  railway  owned  by 
the  defendant  company.  The  plain- 
tiff contracted  with  the  defendant  to 
carry  him  over  the  railway  on  which 
he  was  traveling  at  the  time  he  was 
injured  and,  regardless  of  the 'real 
ownership  of  the  railway,  it  must  be 
considered,  as  between  the  plaintiff 
and  the  defendant  company,  the 
railway  of  the  defendant.  By  the 
Issuance  and  sale  of  the  tickets,  the 
defendant  held  Itself  out  to  the  pub- 
lic that  it  had  the  means  of  trans- 
Sortatlon  and  would,  for  the  specl- 
ed  fare,  carry  passengers  over  this 
route.  It  is  immaterial  to  the  plain- 
tiff as  to  what  agreement  the  defend- 
ant had  with  the  Philadelphia  and 
Chester  Railway  Company  to-  carry 
passengers.  It  Is  not  alleged  that 
the  plaintiff  knew  of  the  existence 
.of  any  such  agreement,  and  hence 
its  terms  cannot  relieve  the  defend- 
ant from  the  performance  of  its  duty 
as  a  carrier  under  its  contract  with 
the  plaintiff.  In  contracting  for  his 
transportation,  the  plaintiff  knew  the 
defendant  and  no  other  company,  and 
relied  solely  on  the  defendant  to 
carry  him  as  required  by  its  ticket. 
When  he  entered  the  car  and  the 
conductor  accepted  the  ticket,  the 
plaintiff  became  the  passenger  of  the 
defendant  company,  and  It  was  re- 
sponsible for  his  safe  transportation 
over  the  railway  to  the  destination 
to  which  passengers  were  carried  for 
the  stipulated  fare.  He  is  not  con- 
cerned with  the  ultimate  responsi- 
bility for  the  negligence  resulting  in 
his  Injuries,  and  need  not  look  be- 
yond the  party  obligating  itself  to 


perform  the  duties  of  a  carrier  in 
transporting  him  to  his  destination. 
There  is  no  merit  in  the  contention 
that  the  ticket  was  not  sold  to  the 
plaintiff  by  the  defendant.  The 
tickets  purchased  by  the  plaintiff 
were  issued  by  the  defendant  com- 
pany and  in  its  name,  were  given  to 
the  conductors  of  the  other  two  lines 
to  sell,  and  at  the  close  of  each  day 
they  turned  over  the  proceeds  of  the 
sales  and  the  unsold  tickets  to  the 
defendant  company.  The  conductors 
were,  therefore,  the  agents  of  the 
defendant  for  selling  the  tickets,  and 
the  sales  must  be  regarded  as  being 
made  by  the  defendant."  Mullen  v. 
Chester  Tract.  Co..  235  Pa.  616,  5"21, 
84  A    429,   42   LRANS   76. 

18.  See  supra  \  1259. 

19.  Pennsylvania  R.  Co.  v.  Jones, 
155  U.  S.  338,  15  SCt  136,  39  L.  ed. 
176;  Brook  v.  Brooklyn  Unkm  El. 
R.  Co.,  148  App.  Div.  668,  133  NTS 
253.     See  generally  supra  f  1260. 

30.  Moss  v.  Lancaster,  etc.,  R. 
Co..  S3  Pa,  Super.  1  [aff  218  Pa.  601. 
67  A  869] ;  Oliver  v.  Columbia,  etc., 
R.  Co.,   65  S.   C.   1,  43  SE  307. 

[a]  Street  railroads. — Where  a 
street  railroad  sells  a  return  tloket 
to  a  point  on  another  railroad  with 
which  it  is  connected  by  intersecting 
switches  and  connecting  wires,  and 
runs  a  car  operated  by  its  own  Crew 
to  the  point  in  question,  it  will  be 
liable  in  damages  to  a  purchaser  of 
the  ticket  who  Is  Injured  by  the  neg- 
ligence of  the  crew  while  the  car  is 
running  on  the  connecting  line.  Moss 
v.  Lancaster,  etc.,  R.  Co..  33  Pa. 
Super.  1   [aff  218  Pa.  601,  67  A  869]. 

[b]  "Where  two  connecting  rail- 
road companies  unite  In  running'  an 
exoundon  train,  and  the  initial  com- 
pany uses  two  miles  of  the  track  of 
the  terminal  company  before  sur- 
rendering the  control  of  the  train  to 
the  terminal  company,  the  conductor 
being  an  employee  of  the  initial  com- 
pany, though  moving  his  train  for 
said  two  miles  under  orders  of  the 
owner  of  that  track,  the  initial  com- 
pany is  liable  for  negligence  re- 
sulting in  injury  to  a  passenger, 
until  ttie  passenger  is  safely  turned 
over  to  the  terminal  company  at  the 
point  where  the  train  is  surrendered 
by  the  one  and  accepted  by  the  - 
other."  Oliver  v.  Columbia,  etc.,  R. 
Co..  65  S.  C.  1,  44,  43  SE  307. 

81.  Pennsylvania  R.  Co.  v.  Jones, 
155  U.  S.  333,  15  SCt  186,  39  L  ed. 
176;  Seibels  v.  Northern  Cent.  R. 
Co.,  80  S.  C.  138,  61  SB  436,  16  LRA 
NS  1026;  Missouri,  etc.,'  R.  Co.  v. 
Harrison.  97  Tex.  61L  80  SW  1139 
[rev    (Civ.    A)    77    SW    1036].      See 
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with  the  passenger  is  for  through  transportation, 
and  by  which  the  initial  carrier  assumes  liability 
throughout;2*  and  the  fact  that  the  initial  carrier  is  a 
stockholder  in  the  connecting  line  does  not  render  it 
liable  for  the  negligence  of  the  latter 's  employees.28 
Where  the  initial  carrier  furnishes  the  car  in  which 
the  passenger  is  transported  over  the  connecting 
line,  it  is  liable  for  injuries  caused  by  its  negli- 
gently furnishing  a  defective  car,  irrespective  of 
whether  the  injuries  occur  on  its  own  line  or  on  the 
line  of  the  connecting  carrier,24  and  although  its 
contract  with  the  passenger  purports  to  exempt  it 
from  liability  for  the  connecting  carrier's  negli- 
gence.2* But  a  carrier  by  lending  its  car  and  the 
service  of  an  employee  to  a  connecting  carrier  is  not 
liable  for  injuries  to  a  passenger  carried  over  the 
connecting  line,  caused  by  the  connecting  carrier's 
negligence,  because  the  compensation  for  such  loan 
is  reckoned  on  the  number  of  fares  collected  by  the 
connecting  carrier  on  that  car.29  The  connecting 
carrier  ordinarily  is  liable  only  for  injuries  occur- 
ring over  its  own  road  through  the  negligence  of 
its  own  employees.27  It  has  been  held  that,  where 
the  carrier  selling  a  through  ticket  over  several 
roads  acts  as  agent  for  the  others,  all  of  them  are 
liable  for  injuries  caused  by  the  negligence  of  any 
one  of  them. 

A  carrier  using  a  platform  or  station  constructed 
or  controlled  by  another  owes  the  duty  to  its  pas- 
sengers of  keeping  and  maintaining  it  in  a  reason- 
ably safe  condition." 

Owner  of  elevator.  The  owner  of  a  building  at 
the  time  an  elevator  therein  breaks  and  injures  a 
passenger,  because  of  the  negligence  of  the  manu- 
re. Beamer  v.  Philadelphia,  etc., 
R.  Co.,  50  Pa.  Super.  211.  See 
generally  supra  8  1281. 

83.  Mathews  v.  Atchison,  eta,  R. 
Co.,  60  Kan.  11.  66  P  282. 

84.  Blatcher  v.  Philadelphia,  etc., 
R.  Co.,  31  App.  (D.  C.)  886;  16  LHA 
NS  991;  Brook  v.  Brooklyn  Union 
Hi.  R.  Co.,  148  App.  Dlv.  968,  133 
NTS  253:  Missouri,  etc..  R.  Co.  v. 
Ryon.  (Tex.  Civ.  A.)  lH  8W  625; 
Missouri,  etc.,  R.  Co.  v.  Foster,  (Tex. 
Civ.   A.)    87    SW   879. 

[a]  Furnishing  defective  oar  to 
shipper*— Where  a  shipper  receives 
an  Injury  beyond  the  line  of  the 
Initial  carrier,  caused  by  a  defective 
appliance  on  the  car.  even  though 
the  connecting  carrier  is  charged 
with  the  duty  of  inspecting  the  car, 
its  failure  so  to  do  will  not  relieve 
the  Initial  carrier  from  responsibility 
for  negligence  in  assigning  the  ship- 
per a  defective  car.  Blatcher  v. 
Philadelphia,  etc.  R.  Co.,  31  App. 
(D.  C.)   386,  19  LRANS  99l. 

96.  Missouri,  etc.,  R.  Co.  v. 
Foster,   (Tex.  Civ.  A.)   87  SW  879. 

86.  Wheeler  v.  Hartford,  eta, 
R.  Tramway  Co.,  80  Conn.  561,  69  A 
635. 

"There  is  no  occasion  to  discuss 
the  cases  which  have  considered  the 
liabilities  assumed  by  railroad  com- 
panies in  an  agreement  in  the  nature 
of  a  traffic  contract  of  wider  scope 
than  the  one  before  us,  or  the  lia- 
bilities Involved  when  a  railroad 
company  operates  its  own  trains  upon 
a  track  owned  and  also  used  by  an- 
other company.  It  is  certain  that 
this  defendant,  by  loaning  Its  car 
and  the  service  of  the  motorman  to 
the  Hartford  Company,  Is  not 
charged  with  liability  for  injuries 
to  the  passengers  of  the  latter. 
caused  by  the  negligence  of  that 
company  or  of  its  servants,  be- 
cause the  compensation  for  such 
loan  Is  a  certain  sum  ascertained 
through  the  number  of  fares  col- 
lected by  the  Hartford  Company 
from  Its  passengers  who  ride  In  that 


facturer  in  not  making  a  proper  test,  is  liable  for 
the  injuries,  although  the  building  was  owned  by 
another  at  the  time  the  elevator  was  installed.30 

[$  1313]  b.  Carrier  or  Contractor.  A  carrier  such 
as  a  railroad  company  may  contract  for  the  con- 
struction of  its  road  by  another  person  without  re- 
taining any  control  over  the  manner  of  doing  the 
work;"  and  in  case  of  injuries  occurring  from  the 
negligence  or  misconduct  of  a  contractor  or  his 
employees,  the  liability  of  the  carrier  is  determined 
primarily  by  whether  it  had  the  right  to  control  the 
manner  of  doing  the  work.**  If  the  contractor  is  an 
independent  contractor,  the  carrier  will  not  be  liable 
for  his  negligence  or  wrongful  acts,28  unless  the  act 
is  one  concerning  which  the  carrier  owes  a  duty  to 
its  passengers  to  see  that  it  is  properly  done.24  Nor 
is  the  railroad  company  liable-  for  injuries  to  pas- 
sengers caused  by  the  negligence  of  an  independent 
board  appointed  by  the  state,  and  over  whom  the 
railroad  company  has  no  control,  unless  its  own 
employees  fail  to  exercise  proper  care  to  anticipate 
and  avoid  the  danger.25 

Operation  of  trains  or  cars.  In  case  of  injuries 
to  passengers  due  to  the  negligence  or  improper 
operation  of  a  train  on  a  road,  or  parts  thereof,  which 
is  being  built  by  construction  contractors,  the  com- 
pany will  not  be  liable  if  the  train  is  exclusively 
controlled  and  operated  by  the  contractor  and  his 
employees,  without  the  carrier's  knowledge  and 
against  its  prohibition,22  although  the  train  belongs 
to  the  railroad  company  and  was  furnished  to  the 
contractor  as  a  part  of  the  consideration  for  the 
work  done,27  and  although  the  employees  in  charge 
of  it  were  employed  primarily  by  the  railroad  corn- 


car  while  used  by  it  in  the  opera- 
tion of  its  own  line.  The  proposi- 
tion is  self-evident."  Wheeler  v. 
Hartford,  etc.,  R.  Tramway  Co.,  80 
Conn.   661,   665.  69  A  585. 

87.  International,  eta,  R  Co.  v. 
Duncan.  55  Tex.  Civ.  A.  440.  121  SW 
362.     See  generally  supra  I  1262. 

38,  El  Paso,  etc.,  R.  Co.  v.  Lan- 
don,  58  Tex.  Civ.  A.  897,  124  SW 
744. 

89.  Leveret  v.  Shreveport  Belt  R. 
Co.,  110  La.  899,  34  S  579;  Houston, 
etc.,  R.  Co.  v.  McCarty,  40  Tex.  Civ. 
A.  364,  89  SW  805. 

[a]  Pavilion  is  streets A  railroad 
company,  using  as  a  station  a  pa- 
vilion constructed  on  a  street,  is. 
liable  to  a  passenger  for  injuries  re- 
ceived from  the  breaking  or  a  rotten 
plank  In  the  steps  leading  to  the 
cars,  whether  the  station  was  con- 
structed by  it  or  not.  Leveret  v. 
Shreveport  Belt  R.  Co.,  110  La.  899, 
34  S  579. 

Xdahllltles  of  oarrlers  using  same 
station  facilities  see  infra  |  1319. 

30.  Dlbbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69,  147  NW  3,  148  NW 
1096.  LRA1916D  305  and  note,  312, 
AnnCasl916E  924  and  note.  See  also 
supra  {  1307. 

31.  Cunningham  v.  International 
R.  Co.,  51  Tex.  503,  82  AmR  632.  See 
generally  Railroads   [33  Cyc  6981. 

38.  Cunningham  v.  International 
R.  Co.,  51  Tex.  603,  32  AmR  632.  See 
also  Master  and  Servant  [26  Cyc 
1657]. 

33.  Beckman  v.  Meadvllle,  etc.,  St 
R.  Co..  219  Pa.  26,  67  A  983;  Cun- 
ningham v.  International  R.  Co.,  51 
Tex.  603.  32  AmR  632. 

[a]  Cleaning  and  repairing  oars. — 
Where  a  traction  company  agreed 
with  defendant  company  to  clean  and 
repair  Its  cars,  the  traction  company 
was  an  independent  contractor,  and 
it,  and  not  defendant,  was  liable  to  a 
passenger  on  one  of  defendant  com- 
pany's cars  for  the  negligence  of  the 
servants    of    the    traction    company. 
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Whe 


Beckman  v.  Meadvllle,  etc.,  St.  R.  Co., 
219  Pa.   26,  67  A  988. 

84.  Englert  v.  New  Orleans  R.. 
etc.,  Co.,  128  La.  473,  64  S  963:  Chi- 
cago, etc.,  R.  Co.  v.  Rhodes,  35  Tex. 
Civ.  A.  432,  80  SW  869;  Common- 
wealth Cent.  R,  Co.  v.  Sanger.  IB 
Oratt.  (56  Va.)  230;  Carrlco  v.  West 
Virginia  Cent.,  eta,  R.  Co.,  39  W.  Vs. 
86,   19  SE  671,  24  LRA  50. 

a]     Supplying    ears    with    gas. — 

lere  a  carrier  entered  Into  a  con- 
tract with  a  gaslight  company  to  sup- 
ply the  carrier's  cars  with  gas,  and 
while  a  servant  of  the  gaslight  com- 
pany was  filling  a  gas  tank  on  one  of 
the  cars  of  a  train  in  which  plaintiff 
was  a  passenger  an  explosion  of  gas 
occurred  by  which  plaintiff  was  In- 
jured through  the  failure  of  the  gas 
company's  employee  to  shut  off  the 
gas,  either  through  his  negligence  or 
by  reason  of  the  defective  condition 
of  the  valve  of  the  car,  the  gas  com- 
pany and  the  carrier  were  both  liable 
for  plaintiff's  injuries.  Chicago,  etc.. 
R.  Co.  v.  Rhodes,  86  Tex.  Civ.  A.  432. 
80  SW  869. 

86.  New  York,  etc.,  R.  Co.  v. 
Baker,  98  Fed.  694,  39  CCA  237.  5» 
LRA  201. 

(a]  Blevatlng  tracks.- Where  an 
act  of  the  legislature  required  the 
elevation  of  tracks  and  created  a 
municipal  board  which  was  given  en- 
tire charge  of  the  work,  and,  while 
the  work  was  being  done,  through 
the  negligence  of  the  employees  of  a 
contractor  under  the  board,  a  derrick 
was  permitted  to  swing  over  one  of 
the  tracks,  and  struck  a  car  in  a 
passing  train  Injuring  a  passenger 
therein,  the  railroad  company  was 
not  liable  therefor,  unless  its  own 
employees  failed  to  exercise  proper 
care  to  anticipate  or  to  avoid  such 
danger.  New  York,  eta,  R.  Co.  v. 
Baker,  98  Fed.  694,  89  CCA  227,  50 
LRA  201. 

38.  Cunningham  v.  International 
R.  Co.,  61  Tex.  608.  32  AmR  632. 

37.  Cunningham  v.  International 
R.  Co.,  51  Tex.  603,  32  AmR  632. 


For  Inter  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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pany.88  Bat  the  carrier's  obligation  to  transport 
its  passengers  safely  cannot  be  shifted  from  itself 
by  delegation  to  an  independent  contractor;8*  and 
if  it  permits  a  contractor  to  exercise  its  franchises 
by  running  trains  for  general  traffic  on  the  road 
which  he  is  constructing  or  repairing,  it  will  be 
liable  for  injuries  to  passengers  caused  by  the  neg- 
ligence of  the  contractor's  employees  in  operating 
such  trains.40 

[$  1314]  c.  Carrier  or  Charterer.  Where  a  carrier 
charters  its  train,  cars,  or  other  vehicles  to  private 
persons,  it  is  liable  for  injuries  to  passengers  caused 
by  the  negligence  of  its  employees  in  operating  the 
same  if  under  their  control;11  and  it  is  also  liable 
for  the  negligence  of  such  private  persons  if  it  per- 


mits them  to  operate  the  train  or  car.4*  The  char- 
terer is  also  liable  to  its  passengers  for  the  negli- 
gence of  the  carrier.48 

[$  1315]  d.  Carrier  Permitting  Use  of  Road  or 
Train  by  Another.44  '  It  is  well  settled  that  the  com- 
pany to  which  the  franchises  for  the  operation  of  a 
railroad  or  street  railroad  is  granted  by  the  state 
or  municipality  cannot,  without  legislative  or  mu- 
nicipal authority,  farm  out  its  franchises,  or  permit 
by  lease,  license,  or  otherwise,  another  company  or 
person  to  use  them,  so  as  to  avoid  liability  to  pas- 
sengers for  injuries  sustained  through  the  negligent 
exercise  of  such  franchises.45  Where  such  a  com- 
pany owning  a  road  permits  another  company  to 
use  the  same,  the  latter  must  be  deemed  to  do  so 


38.  Cunning-ham  v.  International 
R.  Co.,  51  Tex.  S03.  32  AmR  682. 

89.  Barrow  S3.  Co.  v.  Kane,  88 
Fed.  197.  31  CCA  462. 

40.  Chattanooga,  etc.,  R.  Co.  v. 
Liddell.  86  Ga.  482.  11  SE  858,  21 
AmSR  169;  Lakin  v.  Willamette  Val- 
ley, etc.,  R.  Co.,  13  Or.  436,11  P  68, 
67  AmR  26;  Cogswell  v.  West  St., 
etc.,  R.  Co.,  6  Wash.  46,  31  P  411. 
See  generally  Railroads  [33  Cyc  699]. 

A  railroad:  company  "may  contract 
for  the  construction  of  its  road,  but 
it  cannot  escape  liability  for  Injuries 
to  passengers  caused  by  the  negli- 
gence of  another  which  it  permits  or 
allows  to  use  its  road  for  the  pur- 
poses of  traffic.  In  such  case,  as  re- 
gards the  public,  those  who  operate 
the  road  must  be  regarded  as  the 
agents  of  the  corporation.  This  doc- 
trine is  in  accordance  with  sound 
public  policy;  for  It  would  certainly 
be  against  'the  public  Interest  to 
allow  corporations,  Invested  by  the 
state  with  Important  franchises  and 
privileges,  and  Incorporated  to  dis- 
charge a  public  duty  as  well  as  to 
subserve  a  private  benefit,  to  shirk 
its  responsibilities,  or  shift  Its  duties 
and  liabilities  to  other,  perhaps  Irre- 
sponsible, parties.  Except  as  author- 
ized by  statute,  it  cannot  relieve  it- 
self from  responsibility  for  the 
exercise  of  its  corporate  powers  and 
franchises."  Lakln  v.  Willamette 
Valley,  etc,  R.  Co..  13  Or.  436,  441, 
11  P  68.  57  AmR  26. 

[a]  Illustrations. — (1)  Where  a 
railroad  company  permits  a  construc- 
tion company  to  operate  the  road  and 
to  receive  the  earnings  thereof  for  a 
certain  time,  the  railroad  company 
will  still  be  liable  for  any  injury  oc- 
curring through  the  negligence  of 
the  construction  company  in  carry- 
ing passengers.  Chattanooga,  etc.,  R. 
Co.  v.  Liddell.  85  Qa.  482,  11  SE  853, 
21  AmSR  169.  (2)  Although  under 
the  contract  for  the  construction  and 
equipment  of  an  electric  railroad  line 
the  construction  company  agrees  to 
operate  the  road  satisfactorily  for 
ten  days  before  payment  for  the 
equipment,  still,  where  during  that 
time  regular  passenger  cars,  manned 
with  the  usual  help,  and  on  which 
the  public  are  invited  to  take  pas- 
sage at  the  usual  fare,  are  run,  the 
railroad  company  is  responsible  for 
an  accident  to  a  passenger  occa- 
sioned by  negligence  in  the  operation 
of  the  cars.  Cogswell  v.  West  St, 
etc.,  R.  Co.,  6  Wash.  46,  81  P  411. 

4U.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Lacey,  185  Fed.  225,  107  CCA  331. 

Ark.-«-Texarkana,  etc.,  R.  Co.  v. 
Anderson,  67  Ark.  123.  53  SW  673. 

Mich. — Cuddy  v.  Horn,  46  Mich. 
596.   10  NW  32,  41  AmR  178. 

N.  C— White  v.  Norfolk,  etc.,  R. 
Co.,  115  N.  C.  631,  20  SE  191,  44  Am 
SR  489. 

Eng. — Skinner  v.  London,  etc.,  R. 
Co.,  5  Exch.  787,  165  Reprint  345. 

[a]  A  common  carrier  with  powar 
to  use  steamboats  aa  wall  aa  trains 
is  liable  as  a  carrier  to  a  passenger 
on  one  of  its  boats,  although  the 
boat  is  at  the  time  let  for  an  excur- 
sion, where  it  also  lets  the  crew 
which  is  still  in  its  pay  and  subject 
to  be  discharged  or  changed  by  It; 
and    this   liability   of  the  carrier  Is 


not  affected .  by  the  fact  that  the 
boat  is  let  to  run  between  points  not 
on  the  carrier's,  regular  lines.  White 
v.  Norfolk,  etc./  R.  Co.,  116  N.  C.  681, 
20  SE  191.  44  AmSR  489.  See  also 
Cuddy  v.  Horn,  46  Mich.  696,  10  NW 
32,  41  AmR  178  (negligent  naviga- 
tion of  chartered  steamboat). 

[b]  Excursion  train.— The  fact 
that  the  excursion  train  from  which 
a  passenger  is  crowded  and,  as  a  re- 
suit,  killed.  Is  chartered  by  a  private 
?erson  does  not  relieve  the  company 
rom  liability  for  the  death,  where 
Its  employees  are  in  charge  of  the 
train,  and  the  charter  contract  au- 
thorizes the  conductor  to  prevent 
overcrowding.  Texas,  etc., '  R.  Co.  v. 
Lacey,  186  Fed.  226,  107  CCA  SSI. 

43.  Ky. — Chesapeake,  etc..  R.  Co. 
v.  Osborne.  97  Ky.  112,  SO  SW  21,  16 
KyL  816,  68  AmSR  407. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co..  107  La.  370.  31  S 
886.  90  AmSR  819. 

Mo. — Estes  v.  Missouri  Pac.  R.  Co., 
110  Mo.  A.  725.  85  SW  627. 

S.  C. — Klrkland  v.  Charleston,  etc., 
R.  Co.,  79  S.  C.  278,  60  SE  668,  128 
AmSR  848,  16  LRANS  425  and  note. 

Tex. — Collins  v.  Texas,  etc.,  R.  Co., 
15  Tex.  Civ.  A.  169.  89  SW  648. 

[a]  Season*  for  rale.  (1)  The 
same  reason  that  prevents  a  carrier 
from  absolving  Itself  from  liability 
by  leasing  Its  road  applies  "in  cases 
"where  the  railroad  company  lets  or 
hires  its  trains  or  coaches  or  engines 
to  another  corporation,  company  or 
person  for  a  day  or  trip."  Collins  v. 
Texas,  etc.,  R.  Co.,  15  Tex.  Civ.  A. 
169,  171,  39  SW  643  (where  the  court 
further  said:  "We  can  perceive  no 
difference  in  the  duties  of  the  rail- 
road company  to  the  public,  in  case 
it  sells  the  tickets  to  each  passenger, 
and  In  the  case  where  it  gives  or 
sells  this  privilege  of  issuing  tickets 
to  any  other  corporation  or  person. 
The  State  has  granted  it  the  right  to 
exercise  all  the  powers  and  privi- 
leges of  a  railroad  corporation, 
which  in  some  Instances  very  nearly 
approach  sovereignty,  and  it,  in  turn, 
is  bound-  to  the  public  to  see  that 
passengers  on  Its  trains  and  in  its 
coaches  are  protected  in  their  rights 
as  such,  regardless  of  who  may  sell 
the  tickets  or  collect  the  fares.  The 
duty  is  one  of  which  they  cannot  re- 
lieve themselves,  by  contract  or 
otherwise,  without  the  consent  of  the 
Legislature").  (2)  "A  railroad  com- 
pany cannot  be  permitted  to  place  a 
car  on  one  of  its  tracks  in  the  hands 
of  parties  who  do  not  know  or  ap- 

Sreclate  the  danger  of  doing  or  not 
olng  certain  acts,  which  it  was  the 
duty  of  the  party  having  control  or 
charge  of  the  car  to  know,  and  es- 
cape liability  for  his  negligent  acts 
on  the  ground  that  the  car  was  not 
under  its  control,  and  It  is  respon- 
sible for  the  faults  of  those  into 
whose  hands  it  permitted  the  car  to 
pass."  Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  107  La.  870,  379,  81 
S   886,  90  AmSR  319. 

[bl  Excursion  train.— (1)  Where 
a  railroad  company  hires  its  trains 
to  an  association  for  an  excursion, 
the  association  selling  the  tickets  to 
the  passengers,  the  railroad  company 
is  liable  as  a  carrier  to  passengers 


on  the  train.  Collins  v.  Texas,  etc, 
R.  Co.,  15  Tex.  Civ.  A.  169,  39  SW 
643.  (2)  A  railroad  company  is  liable 
for  the  acts  of  the  charterer  of  a 
train  for  an  excursion  In  forcibly 
ejecting  from  the  steps  of  the  ex- 
cursion train  a  person  who  held  a 
ticket  Issued  by  the  railroad  com- 
pany. Chesapeake,  etc.,  R.  Co.  v. 
Osborne,  97  Ky.  112,  30  SW  21,  16 
KyL  815,   53  AmSR  407. 

[c]  Control  of  trains— A  state- 
ment on  plaintiff's  ticket  that  It  was 
issued  by  a  certain  person,  "excur- 
sion agent,  Kansas  City,"  does  not 
justify  an  inference  that  the  excur- 
sion agent  was  In  charge  of  the  train 
on  which  plaintiff  was  a  passenger; 
but,  on  the  contrary,  it  Indicates 
that  the  ticket  was  sold  by  a  person 
who  was  defendant's  agent  for  the 
sale  of  excursion  tickets.  ■  Estes  v. 
Missouri  Pac.  R.  Co.,  110  Mo.  A  726, 
85  SW  627. 

48.  American  Express  Co.  ▼. 
Ogles,  36  Tex.  Civ.  A.  407.  81  SW 
102S.  , 

[a]  Illustration^— Where  an  ex- 
press company  obtained  a  train  of 
cars  and  an  engine  from  a  railroad 
for  the  purpose  of  making  a  par- 
ticular shipment  of  stock,  no  pas- 
sengers being  carried  except  the 
owners  of  the  stock  and  their  em- 
ployees, and  the  shipment  being  ac- 
companied by  the  messenger  of  the 
express  company,  although  the  train 
was  operated  by  the  servants  of  the 
railroad,  the  railroad  was  the  mere 
agent  of  the  express  company  for 
the  transportation  and  forwarding  of 
the  stock,  and  the  express  company 
was  liable   for  the  railroad's  negll- 

gence.       American     Express    Co.    v. 
gleg,    36   Tex.   Civ.   A.    407,    81    SW 
1028. 

44.    Cross  ref •ranees: 
Lessor  or  lessee  see  infra  99   1317, 

1318. 
Use  of  train  by: 

Charterer  see  supra  }  1814. 

Contractor  see  supra  J  1318. 

40.  Ga. — Gregory  v.  Georgia  Granite 
R.  Co.,  132  Ga.  587,  64  SE  686:  Heins 
v.  Savannah,  etc.,  R.  Co.,  114  Ga.  678, 
40   SE   710. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  168  Ky.  351,  182  SW  214, 
LRA1916D  514. 

La. — Muntz  v.  Algiers, 'etc.,  R.  Co., 
Ill  La.  423.  35  S  624,  100  AmSR  496. 
64  LRA  222. 

Nebr. — Chollette  v.  Omaha,  etc.,  R. 
Co.,  26  Nebr.  169,  41  NW  1106,  4 
LRA  135. 

Wash. — Cogswell  v.  West  St,  etc, 
R.  Co.,  6  Wash.  48,  81  P  411. 

See  generally  Railroads  [S3  Cyc 
696];  Street  Railroads  [36  Cyc  14681. 

[a]  "it  is  a  wall  established  prin- 
ciple of  the  law  governing  common 
carriers  which  obtain  certain  rights 
or  franchises  from  the  public  by 
either  special  or  general  legislation 
on  the  part  of  the  state  or  municipal 
corporations,  and  upon  whom  in  re- 
turn therefor  are  cast  the  burden  of 
certain  duties,  that  they  cannot  by 
means  of  any  lease  or  other  contract 
for  the  operation  of  their  means  of 
transportation  or  the  management 
and  control  of  their  tracks  and  right- 
of-way,  relieve  themselves  from  lia- 
bility for  violations  of  contracts  or 
Digitized  by  VjUUv  Lv. 
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as  its  agent;4*  and  hence  it  will  be  liable  for  injuries 
to  passengers  due  to  the  actionable  negligence  of  the 
latter  while  using  the  road,47  regardless  of  the  con- 
tract arrangement  between  the  two  companies.48 
Thus,  where  a  railroad  company  allows  the  trains  of 
another  company  to  run  over  its  tracks,  it  is  re- 
sponsible to  the  passengers  on  its  own  trains  in  the 
same  manner  as  if  all  the  trains  belonged  to  itself,49 
and  it  is  liable,  for  injuries  to  such  passengers, 
although  they  result  wholly  from  the  negligence  of 
the  other  company.60  But  it  has  been  held  that  it 
is  not  so  liable  for  injuries  to  passengers  on  the 
trains  of  the  other  company,81  unless  they  result 
from  negligence  in  not  properly  maintaining  the 
tracks.82 

[»  1316]  e.  Carrier  Using  Other  Road.  A  rail- 
road or  a  street  railroad  company  using  the  road 
of  another  company  is  held  to  the  same  degree  of 
care  in  its  use  as  if  it  owned  the  road53  and  is  liable 
for  any  negligence  or  misconduct  on  the  part  of  its 
own  employees  while  under  its  control  and  in  the 

the  public  law  or  for  torts  committed 
by  their  lessees  or  the  parties  with 
whom  they  specially  contract."  Cogs- 
well v.  West  St.,  etc.,  R.  Co.,  5  Wash. 
46,  61,  3i  V  411. 

46.  Murray  v.  Lehigh  Valley  R. 
Co.,  66  Conn.  S12,  34  A  606,  32  LRA 
639. 

"A  railroad  company  entering  Into 
contract  relations  with  another  com- 
pany, by  which  the  safety  of  Its  own 
passengers  may  be  affected.  Is  held 
to  have  made  the  other  company  In 
this  respect  Its  own  agent."  Murray 
V.  Lehigh  Valley  R.  Co.,  66  Conn.  612, 
619.   34   A  606.   32   LRA  639. 

47.  Keep  v.  Indianapolis,  etc.,  R. 
Co.,  10  Fed.  464,  3  McCrary  302: 
Murray  v.  Lehigh  Valley  R.  Co..  66 
Conn.  612,  34  A  606,  32  LRA  639:. 
Chicago,  etc.,  R.  Co.  v.  Newell,  212 
IU.  332.  72  NE  416  [aff  113  111.  A. 
263,  and  app  dism  198  U.  S.  679  mem, 
26  SCt  801  mem,  49  L.  ed.  1171 
mem];  Chicago,  etc.,  R.  Co.  v.  Meech, 
163  111.  305,  45  NE  290  [aff  69  111.  A. 
69];  Peoria,  etc.,  R.  Co.  v.  Lane,  83 
111.  448;  Smith  v.  Chicago,  etc.,  R. 
Co.,  163  111.  A.  476;  Chicago  Terminal 
Transfer  R.  Co.  v.  Young,  118  111.  A. 
226;  Chicago,  etc.,  R.  Co.  v.  Newell, 
113  III.  A.  263  raff  212  III.  332,  72 
NB  4161;  Rlcketts  v.  Chesapeake, 
etc..  R.  Co.,  33  W.  Va.  433.  10  SE  801, 
25  AmSR  901,  7  LRA  354.  See  gener- 
ally  Railroads    [33   Cyc   710];   Street 


conduct  of  its  business,84  although  such  company 
does  not  own  the  train  which  its  employees  are  oper- 
ating,88 and  although  the  agreement  or  arrangement 
under  which  it  uses  the  other  road  is  illegal.  Thus 
such  company  is  liable  for  the  negligence  of  its  own 
employees  in  the  operation  of  its  trains  over  the 
road,  thereby  injuring  passengers  on  the  trains  of 
the  other  company,  •  notwithstanding  its  trains 
are  operated  under,  and  subject  to,  the  rules  and 
orders  of  the  company  owning  the  road,  if  its  em- 
ployees are  guilty  of  acts  of  negligence  independent 
of,  and  not  attributable  to,  the  orders  under  which 
they  are  run;88  but  such  company  will  not  be  liable 
if  its  employees  and  trains,  and  all  their  movements, 
are  at  the  time  under  the  absolute  and  exclusive 
control  of  the  company  owning  the  road.89  A  rail- 
road company  operating  its  trains  over  the  road  of 
another  company  is  liable  to  its  own  passengers  for 
the  negligence  of  the  other  company  or  its  em- 
ployees;40 and  it  is  also  liable  for  damages  to  its 
passengers  by  reason  of  defects  in  the  road  of  such 


Railroads  [36  Cyc  1469] 

[a]     If  a  domestic  ooi  _ 
nuts    a    foreign    corporation   to    run 


[a]     If  a  domestic  corporation  per- 


train*  oyer  its  road  as  a  part  of  a 
through  line,  the  domestic  corpora- 
tion will  be  liable  for  Injuries  sus- 
tained by  passengers  on  the  portion 
of  its  road  so  used,  and  caused  by 
the  negligence  or  misconduct  of  the 
servants  of  the  foreign  corporation. 
Rlcketts  v.  Chesapeake,  etc..  R.  Co^, 
33  W.  Va.  433,  10  SE  801,  25  AmSR 
901.   7  LRA  354. 

[b]  Where  one  railroad  company 
depends  on  another  for  motive  power, 
negligence  of  the  second  In  the  oper- 
ation of  the  train  will  be  chargeable 
to  the  first.  Keep  v.  Indianapolis, 
etc.,  R.  Co.,  10  Fed.  464,  3  McCrary 
302. 

48.  Chicago,  etc.,  R.  Co.  v.  Newell, 
113  111.  A.  263  [aff  212  111.  332,  72 
NB  4161. 

49.  Illinois  Cent.  R.  Co.  v.  Barron, 
5  Wall.  (U.  S.)  90.  18  L.  ed.  691  jaff 
2  F.  Cas.  No.  1,053,  1  Biss.  4531; 
Blddle  v.  Riley,  118  Ark.  206.  176  SW 
134,  LRA1915F  992;  McElroy  v. 
Nashua,  <etc.  R.  .Corp.,  4  Cush. 
(Mass.)  400.  50  AmD  794. 

[a]  Negligent  management  of 
■witches.. — A  railroad  company  is  re- 
sponsible for  an  injury  sustained  by 
a  passenger  on  its  cars,  in  conse- 
quence of  the  careless  management 
of  a  switch  by  which  another  rail- 
road   connects    with    and    enters    its 


road,  although  the  switch  is  pro- 
vided by  the  other  road  and  attended 
by  one  of  Its  servants,  at  its  expense. 
McElroy  v.  Nashua,  etc.,  R.  Corp.,  4 
Cush.    (Mass.)   400,   50  AmD  794. 

50.  Denver,  etc.,  R.  Co.  v.  Roller, 
100  Fed.  738.  41  CCA  22,  49  LRA  77; 
Maumee  Valley  R.,  etc.,  Co.  v.  Mont- 
gomery, 81  Oh.  St.  426,  91  NE  181, 
136  AmSR  802.  26  LRANS  987  and 
note. 

"The  elements  of  care  Involved  In 
the  contract  of  carriage  embrace  all 
conditions  which  affect  the  pas- 
senger's safety.  They  extend  to  the 
permitted  use  or  occupation  of  the 
carrier's  track,  not  less  distinctly 
than  to  the  condition  of  the  track, 
or  to  the  operation  of  the  carrier's 
own  cars.  No  principle  is  suggested 
which  would  afford  Immunity  to  the 
owning  carrier  from  the  liability  for 
the  negligence  of  its  licensee  in  a 
case  or  this  character."  Maumee 
Valley  R.,  etc.,  Co.  v.  Montgomery! 
81  Oh.  St.  426,  429,  91  NB  181,  135 
AmSR  802.  26  LRANS  987. 

[a]  Collision^— A  carrier  is  liable 
to  Its  passenger  for  an  injury  re- 
ceived in  a  collision  between  its  car 
and  the  car  of  another  carrier  which 
it  permits  jointly  to  use.  its  track, 
although  the  collision  results  wholly 
from  the  negligence  of  the  other  car- 
rier. Maumee  Valley  R.,  etc,  Co.  v. 
Montgomery,  81  Oh.  St.  426,  91  NB 
181,  136  AmSR  802,  26  LRANS  987 
and  note. 

51.  Louisville,  etc.,  R.  Co.  v.  Lin- 
ton, 43  Ind.  A  709,  88  NE  632:  Murch 
v.  Concord  R.  Corp.,  29  N.  H.  9,  61 
AmD  631;  Slas  v.  Rochester  R.  Co., 
169  N.  T.  118,  62  NE  132,  66  LRA 
850;  Beckman  v.  Meadvllle,  etc.,  St. 
R.  Co.,  219  Pa.  26,  67  A  983. 

[a]  Condition  of  place  for  hoard- 
ing train. — The  company  owning  a 
railroad  is  not  liable  for  Injuries  to 
a  person  about  to  board  a  freight 
train,  as  a  passenger  of  another  com- 
pany using  the  road,  where  such  in- 
juries are  caused  by  the  condition 
of  the  roadbed  at  such  place,  if  it 
was  not  the  usual  place  for  the  re- 
ception of  passengers  and  was  suffi- 
ciently safe  and  suitable  for  the 
ordinary  purposes  of  freight  trains. 
Murch  v.  Concord  R.  Corp.,  29  N.  H. 
9,  61   AmD  631. 

63.  Gregory  v.  Georgia  Granite  R. 
Co.,  132  Ga.  587.  64  SE  686;  Central 
R.,  etc.,  Co.  v.  Phinazee,  93  Ga.  488, 
21  SE  66;  Central  of  Georgia  R.  Co. 
v.  Besslnger,  17  Ga.  A  617,  87  SB 
920;  Louisville,  etc.,  R.  Co.  v.  Lin- 
ton, 43  Ind.  A   709,  88   NE  632. 

S3.  Murray  v.  Lehigh  Valley  R. 
Co.,  66  Conn.  512,  519,  34  A  606,  32 
LRA  539;  Baton  v.  Boston,  etc.,  R. 
Co..  11  Allen  (Mass.)  600,  87  AmD 
730. 

"If  the  company  operates  its 
trains  over  the  road  at  another  com- 


pany, it  must  see  and  know  that  the 
track  is  in  good  and  safe  condition, 
and  that  the  trains  of  the  other  com- 
pany are  so  ordered  as  not  to  inter- 
fere with  the  full  discharge  of  its 
own  duty  to  its  own  passengers;  be- 
cause such  trains  would  be  a  dan. 
ger  against  which  it  would  be  bound 
to  provide."  Murray  v.  Lehigh  Val- 
ley R.  Co.,  supra. 

[a]  Statutes  relating  to  the  lia- 
bility of  railroad  companies  which 
are  authorized  to  use  the  same 
tracks  as  between  themselves  do  not 
affect  the  common-law  liability  of 
each  with  respect  to  third  persons. 
Eaton  v.  Boston,  etc.,  R.  Co.,  11  Al- 
len  (Mass.)   500,   87  AmD  730. 

64.  Chesapeake,  etc.,  R.  Co.  v. 
Howard,  178  U.  S.  153,  20  SCt  880. 
44  L.  ed.  1015  [aff  14  Ann.  (D.  C.) 
262];  Louisville,  etc.,  R.  Co.  v.  Lin- 
ton, 43  Ind.  A.  709,  88  NE  532; 
Blumenthal  v.  Brooklyn  Union  El.  R. 
Co.,  158  App.  Dlv.  668,  143  NTS  811; 
Missouri,  etc.,  R,  Co.  v.  Stone.  58 
Tex.  Civ.  A.  480,  125  SW  687. 

[a]  A  carrier  is  responsible  for 
the  movement  of  its  pa— eager 
ooaohes,  whether  operating  them  on 
its  own  track  or  on  that  of  another 
railroad;  and  where  a  coach  occu- 
pied by  passengers  Is  violently 
struck  by  the  carrier's  own  cars  or 
locomotives  or  by  those  of  the  road 
with  which  it  is  associated  In  the 
use  of  the  track.  It  is  liable  for  in- 
juries to  passengers  caused  thereby. 
Missouri,  etc.,  R.  Co.  v.  Stone.  63 
Tex.  Civ.  A.   480,   125  SW  587. 

[b]  Carrying  other  road's  passen- 
gers.—The  facts  that  defendant  rail- 
road company,  by  a  contract  with  an- 
other company,  was  bound  to  carry 
the  latters  passengers  on  defend- 
ant's trains  over  a  part  of  such 
other  company's  road,  in  considera- 
tion of  being  permitted  to  run  its 
trains  over  It,  and  that  the  other 
company  received  the.  receipts  from 
Its  passengers  carried  by  defend- 
ant's trains,  would  not  relieve  de- 
fendant from  its  duties  as  a  common 
carrier  toward  such  passengers. 
Louisville,  etc.,  R.  Co.  v.  Linton,  43 
Ind.  A.  709,  88  NE  532. 

55.  Eaton  v.  Boston,  etc.,  R  Co.. 
11  Allen   (Mass.)   500,  87  AmD  730. 

56.  Chesapeake,  etc.,  R  Co.  v. 
Howard,  178  U.  S.  153.  20  SCt  880. 
44  L.  ed.  1016  [aff  14  App.  (D.  C.) 
2621. 

57.  Chicago,  etc.,  R.  Co.  v.  Pos- 
ten.  59  Kan.   449,  53  P  465. 

58.  Chicago,  etc.,  R.  Co.  v.  Fos- 
ten.  69  Kan.  449.  53  P  465. 

69.  Smith  v.  St.  Louis,  etc.  K 
Co..  85  Mo.  418,  66  AmR  380. 

60.  Brady  v.  Chicago,  etc,  R.  Co, 
114  Fed.  100,  52  CCA  48.  57  LRA  71  J; 
Chaffe  v.  Consolidated  R.  Co.,  1»« 
Mass.  484,  82  NE  497;  Frailer  v. 
New    York,    etc..    R.    Co..    180    Mass. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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other  company  so  used  by  it  which  might  have  been 
discovered  by  the  exercise  of  due  care.81 

Liability  for  defects  in  cars  used  bat  not  owned 
by  carrier.  Where  a  carrier  of  passengers  by  rail- 
road uses  cars  which  belong  to  another  company,  it 
will,  by  reason  of  its  obligation  to  provide  adequate 
and  sufficient  vehicles  for  safe  conveyance,  be  liable 
for  accidents  arising  from  such  defects  in  the  cars 
as  are  discoverable  on  a  careful  and  thorough 
examination.*1 

[$  1317]  f.  Lessor  or  Lessee— (1)  Liability  of 
Lessor.  The  question  whether  a  railroad  or  a  street 
railroad  company  leasing  its  road  to  another  com- 
pany is  liable  for  injuries  to  passengers  resulting 
from  the  negligence  of  the  lessee  is  one  on  which 
there  is  a  great  diversity  of  judicial  opinion.88  As 
a  general  rule  a  railroad  company  or  a  street  rail- 
road company  cannot,  without  legislative  or  munici- 
pal authority,  divest  itself  of  any  of  its  duties  or 


liabilities  to  passengers  incident  to  the  maintenance 
and  operation  of  its  road,  by  leasing  the  road  to 
another;8*  and  hence  if  the  lease  is  not  given  under 
such  authority,  the  lessor  remains  liable  to  pas- 
sengers for  the  negligence  or  misconduct  of  the 
lessee  in  the  operation  of  the  road.89  And  in  a  few 
cases  it  has  been  stated  broadly,  without  express 
reference  to  whether  the  lease  was  authorized  or 
not,  that  the  lessor  is  liable  for  injuries  caused  by 
negligence  of  the  lessee.88  The  lessor  is  liable  for 
injuries  occurring  in  the  operation  of  its  road  by 
the  lessee,  where  the  road  is  being  operated  in  the 
name  of  the  lessor;87  and  regardless  of  the  effect  of 
a  lease  in  ordinary  oases,  if  the  lessor  retains  a 
control  over  the  operation  of  the  road  it  will  be 
liable  for  injuries  resulting  through  such  opera- 
tion.88 The  lessor  of  a  steamboat,  not  being  a  quasi 
public  corporation  and  having  received  no  special 
privileges  or  benefits  from  the  state,  is  not  liable 


427.    62    NB    731:    Great   Western    R. 
Co.  v.  Blake,  7  H.  A  N.  987.  168  Re- 

§rint  778.  6  BRC  481.  But  Bee 
Prague  v.  Smith,  29  Vt  421,  70 
AmD  424  (holding  that  a  railroad 
company  using  the  road  of  another 
Is  not  liable  for  injuries  due  solely 
to  the  negligence  of  the  servants,  of 
the  company  owning  the  road  In  the 
operation  of  the  trains  of  that  com- 
pany). 

[a]  "The  re— om  for  this  rote  Is 
that  the  carrier  contracts  with  the 
passengers  and  shippers  to  carry 
them  and  their  property  with  reason- 
able safety,  and  the  failure  so  to  do 
Is  equally  a  breach  of  this  contract, 
whether  It  results  from  negligence 
rn  the  discharge  of  the  duties  of  the 
master  or  of  those  of  the  servants." 
Brady  v.  Chicago,  etc.,  R.  Co.,  114 
Fed.  100.  104,  62  CCA  48,  67  LRA 
712. 

SI.  Llttlejohn  v.  Fitchburg  R.  Co., 
148  Mass.  478,  20  NE  103,  2  LRA 
502. 

en.  Pennsylvania  Co.  v.  Roy,  102 
•J.  S.  467.  26  L.  ed.  141. 

S3.  Muntz  v.  Algiers,  etc.,  R.  Co., 
Ill  La.  423.  36  S  624,  100  AmSR 
495.  (4  LRA  222;  Hoorshead  v. 
United  R.  Co.,  119  Mo.  A.  641,  96 
8W  261  [aff  203  Mo.  121,  96  SW  261, 
100  SW  611]  (where  the  conflicting 
lines  of  authorities  are  discussed). 

"It  is  proper  to  state,  as  a  circum- 
stance bearing  on  the  weight  of  au- 
thority, that  in  most  of  the  cases 
affirming  the  liability  of  the  lessor, 
there  were  dissents."  Moorshead  v. 
United  R.  Co..  119  Mo.  A.  541,  567, 
96  SW  261  [aff  203  Mo.  121,  96  SW 
261.    100  SW  611]. 

[a]  Conflicting  reasons*— The  cases 
may  be  classified  with  reference  to 
the  prinolples  on  which  they  hold 
the  lessor  responsible.  "Some  courts 
profess  to  'do  this  because  public 
policy  requires  it,  but  disagree  as  to 
what  particular  public  policy  is  to 
be  subserved  by  the  rule.  Some 
ground  the  responsibility  ...  on 
the  .fact  that  a  railroad  company  is 
an  artificial  person,  deriving  Its 
powers  from  the  sovereignty  and  in 
consideration  of  those  powers,  agree- 
ing; to  perform  certain  duties  for  the 
sovereignty;  hence  should  be  held 
strictly  accountable  for  their  proper 
performance.  Other  cases  declare 
that  charter  duties  cannot  be  trans- 
ferred and  that  it  is  a  charter  duty 
to  carry  passengers  safely.  Others 
that  neither  charter  nor  common 
law  duties  can  be  transferred  to  a 
lessee  so  as  to  shift  responsibility 
from  the  lessor;  and  that  if  the  safe 
carriage  of  passengers  is  not  a 
chajter  duty  of  the  leasing  com- 
pany, it  Is  at  least  a  common-law 
duty,  for  the  due  performance  of 
which  the  company  that  owns  the 
railroad  Is  answerable.  .  .  .  still 
other  cases  hold  the  lessor  responsi- 
ble because,  by  the  terms  of  the 
leaae.  It  retains  control  of  the  man- 
agement and  operation  of  the  leased 
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property."  Moorshead  v.  United  R. 
Co.,  119  Mo.  A.  5«.  571.  96  SW  261 
[aff  303  Mo.  121,  96  SW  261.  100  SW 
611]. 

64.  Munts  v.  Algiers,  etc.,  R.  Co., 
Ill  La.  423.  35  S  624,  100  AmSR  495, 
64  LRA  222;  Moorshead  v.  United 
R.  Co.,  119  Mo.  A.  641.  567.  96  SW 
261  [an*  203  Mo.  121.  96  SW  261,  100 
SW  611].  See  generally  Railroads 
133  Cyc  703];  Street  Railroads  [36 
Cyc  1469]. 

[a]  "There  la  no  oommon-law  au- 
thority for  such  leasing  by  railroad 
companies;  at  least  in  ao  far  as  the 
contract  impairs  the  right  of  the 
public  to  hold  the  lessor  answerable 
for  the  proper  discharge  of  the 
duties  it  assumed  in  consideration 
of  the  powers  granted  to  It  by  the 
sovereignty."  Moorshead  v.  united 
R.  Co..  119  Mo.  A.  541.  569,  96  SW 
261  [aff  203  Mo.  121.  96  SW  261,  100 
SW  6111. 

SB.  ,u.  S. — Washington,  etc.,  R. 
Co.  v.  Brown.  17  Wall.  446,  21  L.  ed. 
675. 

Conn. — Murray  v.  Lehigh  Valley 
R.  Co.,  66  Conn.  512,  34  A  606,  31 
LRA  539. 

D.  C. — Howard  v.  Chesapeake,  etc., 
R.  Co.,  11  App.  300. 

111. — Chicago,  etc.,  R.  Co.  v.  Meech, 
163  111.  305.  45  NE  290. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  168  Ky.  351,  182  SW  214, 
LRA1916D  614;  Big  Sandy,  etc..  R. 
Co.  v.  Blankenshlp,  128  Ky.  438,  118 
SW  316,  28  LRANS  346.  19  AnnCaa 
264;  Louisville,  etc.,  R.  Co.  v. 
Breeden.  Ill  Ky.  729,  64  SW  667,  23 
KyL,  1021. 

La. — Munts  v.  Algiers,  etc.,  R.  Co., 
Ill  La.  428.  36  5  614,  100  AmSR  496, 
64  LRA  222. 

Mo. — Moorshead  v.  United  R.  Co., 
203  Mo.  121,  96  SW  261,  100  SW  611 
[aff  119   Mo.  A.   441.  96   SW  261]. 

N.  T. — Abbott  v.  Johnstown,  etc., 
R.  Co.,  80  N.  Y.  27,  86  AmR  572. 

Or. — Lakin  v.  Willamette  Valley, 
etc.,  R.  Co.,  13  Or.  436,  11  P  68,  57 
AmR  25. 

S.  C. — Calder  v.  Southern  R.  Co., 
89  S.  C.  287,  71  SE  841,  AnnCas 
1913A  894;  Franklin  v.  Atlanta,  etc., 
R  Co..  74  S.  C.  832,  54  SE  578. 

Tex. — International,  etc.,  R.  Co.  v. 
Underwood.  67  Tex.  689.  4  SW  216. 

W.  Va. — Fisher  v.  West  Virginia, 
etc..  R.  Co..  39  W.  Va.  366.  19  SE  578, 
23  LRA  758;  Rlcketts  v.  Chesapeake, 
etc..  R.  Co.,  33  W.  Va.  433.  10  SE 
801.   25  AmSR  901,  7  LRA  354. 

"It  Is  well  settled  that  a  railroad 
company  cannot  lease  Its  road  to  an- 
other, without  the  consent  of  the 
Legislature,  so  as  to  absolve  Itself 
from  Its  duties  to  the  public  as  a 
common  carrier,  or  avoid  liability  for 
damages  occurring  on  its  line  of  rond 
to  the  public,  although  another  com- 
pany may  be  operating  the  road  and 
In  full  and  exclusive  control  thereof, 
and.  of  course,  selling  the  tickets  to 
persons  who  are  passengers  thereon." 
Collins  v.  Texas,  etc.,  R.  Co.,  15  Tex. 


Civ.  A.  169,   170,   39  SW  648.  , 

"The  law  seems  well  settled  that 
a  railroad  company  cannpt  lease  its 
road  and  franchise  to  an  Individual ' 
without  the  consent  of  the  Legis- 
lature, so  as  to  relieve  It  from  its 
obligation  to  the  public,  and  when  a 
lease  Is  effected  to  "an  individual  the 
law  seems  to  treat  the  lessee  as  the 
agent  of  the  railroad  company  for 
the  purpose  of  determining  contro- 
versies between  the  public  and  such 
company."  Durfee  v.  Johnstown, 
etc.,  R  Co..  71  Hun  279,  281,  24  NTS 
1016  [dlst  Beveridge  v.  New  York 
El.  R.  Co.,  112  N.  Y.  1.  19  NE  489, 
2  LRA  648,  to  the  effect  that  In  that 
case  one  railroad  company  leased  to 
another,  which  under  the  statute 
they  may  legally  do]. 

[a]  Theory  of  agency.— "If  a  rail- 
road company  leases  Its  entire  road 
and  all  Its  rolling  stock  to  another 
company,  it  remains  liable  for  all 
the  laches  and  neglect  of  its  lessee, 
(except  in  cases  where  the  lease  is 
approved  by  the  legislature)  as 
fully  as  If  it  was  itself  operating 
its  road;  on  the  theory  that  the 
lessee,  whether  a  lessee  of  a  part  or 
of  the  whole.  Is  the  agent  of  the 
lessor."  Murray  v.  Lehigh  Valley 
R.  Co.,  66  Conn.  612,  520,  34  A  506, 
82  LRA  539. 

[b]  A  railroad  company  whloh  al- 
low* tickets  to  be  Issued  In  Its  name, 
in  the  same  form  as  it  had  done  be- 
fore it  leased  the  road,  is  liable  for 
injuries  caused  by  the  lessee  to  a 
passenger  who,  for  aught  that  ap- 
peared, did  not  know  that  the  lessor 
was  not  itself  managing  the  road. 
Washington,  etc..  R.  Co.  v.  Brown, 
17  Wall.  (U.  S.)  445,  21  L.  ed.  675. 

[c]  Joint  liability.— A  railroad 
company  leasing  Its  road  is  jointly 
liable  with  the  lessee  for  negligent 
Injury  to  a  passenger  of  the  lessee. 
Calder  v.  Southern  R.  Co.,  89  S.  C. 
287.  71  6E  841,  AnnCasl913A  894. 
See  also  infra  J  1320. 

[d]  Injuries  beyond  leased  road. 
—Where  the  lessor  is  liable  for  the 
negligence  of  the  lessee,  such  lia- 
bility applies  to  an  Injury  occurring 
at  a  point  beyond  the  limits  of  the 
leased  road  on  the  track  of  another 
company,  where  the  license  to  use 
such  track  was  acquired  by  the 
lessor  and  was  derived  by  the  lessee 
through  the  lease.  Bouknlght  v. 
Charlotte,  etc.,  R.  Co.,  41  S.  C.  415, 
19  SE  915. 

66.  Chicago,  etc.,  R.  Co.  v.  Doan, 
195  111.  168,  62  NE  826  [art  93  111.  A. 
247];  Chicago  Union  Tract.  Co.  v. 
Stanford,  104  111.  A.  99;  Carleton  v. 
Yadkin  R.  Co..  143  N.  C,  43,  65  SE 
429,  10  AnnCas  348  and  Aote:  Tillett 
v.  Norfolk,  etc.,  R.  Co.,  118  N.  C. 
1031.  24  SB  111. 

87.  Singleton  v.  Southwestern  R. 
Co.,    70   Ga.    464.    48    AmR    674. 

68.  Chesapeake,  etc.,  R.  Co.  v. 
Howard,  178  U.  S.  163,  20  SCt  880, 
44  L.  ed.  1015  [aff  14  App.  (D.  C.) 
262]. 
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for  injury  to  a  passenger  from  the  negligence  of 
the  lessee.*9 

Where  the  lease  is '  authorised  by  statute,  the 
lessor  of  course  remains  liable  for  the  acts  of  the 
lessee,  if  the  statute  provides  that  it  shall.70  Some 
of  the  decisions  hold  that,  where  the  lease  is  au- 
thorized, it  implies  an  exemption  from  liability  on 
the  part  of  the  lessor  for  the  torts  of  the  lessee," 
unless  such  liability  is  expressly  reserved  in  the 
statute  or  ordinance,™  unless  the  lease  is  to  an 
irresponsible  company ,n  or  unless  the  control  of  the 
road  is  reserved  by  the  lessor  in  the  lease.74  Other 
cases,  however,  hold  that,  although  there  is  legisla- 
tive or  municipal  authority  for  the  lease,  the  lessor 
is  not  absolved  from  such  liability,  unless  in  addi- 
tion to  such  authority  there  is  a  provision  expressly 
exempting  the  lessor  from  liability,75  notwithstand- 
ing the  lessee  agrees  to  assume  all  liability.7*  Some 
of  the  cases  make  a  distinction  between  injuries 
growing  out  of  negligence  in  the  operation  of  trains 
or  the  general  management  of  the  road  over  which 
the  lessor  company  exercises  no  control  and  injuries 
due  to  the  omission  of  duties  owing  to  the  public 
which  are  imposed  primarily  upon  the  lessor,  hold- 
ing that  an  authorized  lease  relieves  the  lessor  from 
liability  as  to  the  negligence  of  the  lessee  in  the 
operation  of  its  trains,"  but  not  for  injuries  due 
to  defects  in  the  tracks,  the  roadbed,  or  other  real 
property.78 

[i  1318]  (2)  Liability  of  Lessee.  The  authorities 
are  uniform  to  the  effect  that  the  lessee  is  liable 


for  its  own  negligence  or  that  of  its  employees  in  the 
operation  of  the  leased  road,7*  although  the  lease 
executed  is  in  excess  of  its  powers,*0  nor  will  this 
liability  be  affected  by  a  subsequent  confirmatory 
statute.*1  The  lessee  is  also  liable  for  any  injury 
to  its  passengers  in  the  operation  of  its  trains, 
although  the  specific  act  of  negligence  is  committed 
by  the  company  over  whose  tracks  it  operates  its 
trains,81  and  also  for  injuries  due  to  the  defective 
conditions  of  the  track  or  the  roadbed,  although 
such  defects  were  in  the  original  construction,  or 
existed  at  the  time  of  the  lease  ;**  and  this  has  been 
held  to  be  true,  although  the  road  is  owned  by  the 
state  which,  also  furnishes  the  motive  power  and 
controls  the  road  through  its  agents,  and  the  acci- 
dent happens  through  the  negligence  of  the  state's 
agents.  The  operating  lessee  of  a  railroad  most 
exercise  care  to  protect  passengers  and  others  hav- 
ing the  right  on  its  depot  premises  in  keeping  such 
premises  and  the  approaches  thereto  in  a  reason- 
ably safe  condition,  and  in  some  jurisdictions  this 
rule  applies  by  virtue  of  statute.**  Where  a  transit 
system  is  leased  from  a  transit  commission,  the 
negligence,  if  any,  in  adopting  equipment  installed 
and  controlled  by  the  commission,  by  which  a  pas- 
senger is  injured,  is  not  the  negligence  of  the 
lessee.*7 

[$  1319]  g.  Carriers  Using  Same  Station  Facili- 
ties; Union  Depot  Company.**  Two  or  more  com- 
panies using  the  same  station  facilities  are  all  under 
the  duty  of  keeping  the  premises  in  a  safe  condition 


69.  Phelpa  v.  Windsor  Steamboat 
Co..  131   N.  C.   12,  42  SB  335. 

70.  Quested  v.  Newburyport,  etc., 
R  Co.,  127  Mass.  204;  Moorshead  v. 
United  R.  Co.,  119  Mo.  A.  541,  96 
SW  261  [aff  203  Mo.  121.  96  SW  261, 
100  SW  611]. 

[a]  Illustration-— The  charter  of 
a  horse  railroad  corporation  pro- 
vided that  the  corporation  should  be 
liable  for  any  injury  which  any  per- 
son might  sustain  by  reason  of  the 
carelessness  or  misconduct  of  its 
agents  or  servants,  and  a  subsequent 
statute  authorized  it  to  lease  Its 
road  and  franchise  and  to  contract 
with  any  "responsible"  person  for 
the  management  of  Its  road,  but  pro- 
vided that  such  lease  or  contract 
should  not  release  or  exempt  the  cor- 
poration from  any  duty  or  liability 
to  which  it  would  otherwise  be  sub- 
ject: and  the  corporation  leased  its 
road,  the  lessee  providing  horses, 
cars,  and  servants,  and  by  the  negli- 
gence of  a  servant  of  the  lessee  a 
passenger  was  Injured,*  and  It  was 
held  that  an  action  for  such  injury 
could  be  maintained  against  the  cor- 
poration. Quested  v.  Newburyport, 
etc..  R  Co.,  127  Mass.  204. 

71.  Arrowsmlth  v.  Nashville,  etc., 
R.  Co.,  57  Fed.  165:  Mahoney  v.  At- 
lantic, etc.,  R.  Co.,  63  Me.  66:  Qraefe 
v.  St.  Louis  Transit  Co.,  224  Mo.  232, 
123  SW  835;  Westervelt  v.  St.  Louis 
Transit  Co.,  222  Mo.  $26,  121  SW 
114;  Moorshead  v.  United  R  Co.,  203 
Mo.  121,  96  SW  261,  100  SW  611  faff 
119  Mo.  A.  441,  96  SW  2611;  Fisher 
v.  Metropolitan  R.  Co..  34  Hun  (N. 
T.)  433.  See  generally  Railroads  [33 
Cyc  703);  Street  Railroads  [86  Cyc 
1469]. 

73.  Moorshead  v.  United  R.  Co., 
119  Mo.  A.  541,  96  SW  261  [aff  203 
Mo.  121,  96  SW  261,  100  SW  611]. 

73.  Moorshead  v.  United  R.  Co., 
119  Mo.  A.  541,  96  SW  261  [aff  203 
Mo.   121,  96  SW  261,   100  SW  61]. 

74.  Moorshead  v.  United  R.  Co., 
203  Mo.  121,  96  SW  261,  100  SW  611 
[aff   119   Mo.   A.   541.   96   SW  2611. 

75.  Braslln  v.  Somervllle  Horse 
R.  Co.,  145  Mass.  64,  13  NE  65  (In 
this  case  stress  was  laid  an  the  fact 
that  only  a  portion  of  the  railroad 
of   the   lessor   company   was    leased. 


that  such  company  was  not  going 
out  of  business  and  that  indemnity 
was  taken  by  It  for  the  acts  of  the 
lessee  thereby  showing  Nthat  both 
parties  understood  that  the  lessor 
company  was  not  to  be  released  by 
the  contract  from  the  discharge  of  its 

fiubllc  duties):  Pierce  v.  North  Caro- 
lna  R.  Co..  124  N.  C.  83.  32  SE  399, 
44  LRA  816;  Ft.  Worth  St.  R  Co. 
v.  Ferguson,  9  Tex.  Civ.  A.  610,  29 
SW  61.  See  generally  Railroads  [S3 
Cyc  703];  Street  Railroads  [36  Cyc 
1469]. 

76.  Braslln  v.  Somervllle  Horse 
R.Co.,  145  Mass.  64,  13  NE  65. 

77.  Arrowsmlth  v.  Nashville,  etc., 
R.  Co.,  67  Fed.  165;  Moorshead  v. 
United  R.  Co.,  119  Mo.  A.  641.  96  SW 
261  [all  203  Mo.  121,  96  SW  261,  100 
SW  611]. 

78.  Moorshead  v.  United  R.  Co.. 
119  Mo.  A.  541,  96  SW  261  [aff  203 
Mo.  121,  96  SW  261,  100  SW  611]. 
See  generally  Railroads  [33  Cyc 
7081. 

79.  Chesapeake,  etc.,  R.  Co.  v. 
Howard.  178  U.  S.  153,  20  SCt  880, 
44  L.  ed.  1015  [aff  14  App.  (D.  C.) 
262];  Howard  v.  Chesapeake,  etc.,  R. 
Co..  11  App.  (D.  C.)  300;  Kuhlen  v. 
Boston,  etc.,  St.  R  Co.,  193  Mass. 
341,  79  NE  815.  118  AmSR  516,  7 
LRANS  729;  Feltal  v.  Middlesex  R. 
Co.,  109  Mass.  398,  12  AmR  720.  See 
generally  Railroads  [33  Cyc  705]; 
Street  Railroads   [36  Cyc   14691. 

[a]  A  lessee  of  traeks  and  station 
facilities,  subject  to  the  rules  and 
regulations  of  the  lessor.  Is  never- 
theless liable  for  a  failure  to  exer- 
cise supervision  over  persons  coming 
to  the  station  to  take  Its  trains, 
necessary  to  prevent  injury  by 
crowding  into  the  cars.  Kuhlen  v. 
Boston,  etc.,  St.  R.  Co.,  193  Mass. 
341,  79  NE  815,  118  AmSR  516,  7 
LRANS    729. 

80.  Chesapeake,  etc.,  R  Co.  v. 
Howard.  14  App.  (D.  C.)  262  (aff 
178  U.  S.  163,  20  SCt  880,  44  L.  ed. 
1015]. 

81.  Chesapeake,  etc.,  R  Co.  ,  v. 
Howard,  14  App.  (D.  C.)  262  (aff 
178  U.  S.  153,  20  SCt  880,  44  L.  ed. 
1015]. 

88.  Smith  v.  Chicago,  etc.,  R  Co., 
163  111.  A.  476. 


[a]  Season  for  rule.— "Otherwise, 
the  passengers  on  the  road  of  tb« 
lessee  or  licensee  would  be  at  the 
mercy  of  the  lessor  and  all  that 
would  be  necessary  for  lessee  to 
escape  liability  would  be  to  show  the 
negligent  act  complained  of  com- 
mitted by  the  lessor."  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  163  111.  A.  47«. 
481. 

83.  Eureka  Springs  R  Co.  v.  Tim- 
mons,  51  Ark.  469.  11  SW  690;  Little- 
John  V.  Fltchburg  R.  Co.,  148  Mass. 
478.  20  NE  103,  2  LRA  502;  Phila- 
delphia, etc.,  R.  Co.  v.  Anderson.  94 
Pa.  351. 

84.  Llttlejohn  v.  Fltchburg  R  Co, 
148  Mass.  478,  20  NE  108.  2  LRA 
602;  Peters  v.  Ry lands.  20  Pa.  417. 
69  AmD  746. 

[a]  Bole  applied. — A  railroad 
company  operating  a  road  leased 
from  the  state  is  liable  under  1  Pub. 
St,  c  112  j  212  for  the  death  of  a 
passenger  In  an  accident  caused  by 
water  working  away  the  embank- 
ment under  the  track,  if  the  danger 
might  have  been  discovered  by  one 
care,  even  though  the  defect  was  In 
the  original  construction  of  the 
leased  road,  or  was  due  to  a  failure 
of  the  state  to  make  repairs  which 
It  was  under  contract  to  make.  Llt- 
tlejohn v.  Fltchburg  R.  Co..  148  Mass. 
478,  20  NE  103,  2  LRA  50*. 

85.  St.  Louis,  etc..  Co.  v.  Cald- 
well, 93  Ark.  286,  124  SW  1034. 

86.  See  statutory  provisions.  And 
see  St  Louis,  etc.,  R.  Co.  v.  Cald- 
well. 93  Ark.   286,  124  SW   1034. 

87.  Theall  v.  Boston  El.  R  Co, 
213  Mass.  327,  100  NE  543. 

[a]  leasing  snbway  from  oost- 
mlsslon. — The  rule  that  one.  who. 
having  a  power  of  selection,  volun- 
tarily uses  the  property  of  another 
in  his  business,  makes  It  his  for  the 
purpose  of  that  business  has  no  ap- 
plication to  a  railroad  leasing  a  sub- 
way constructed  and  controlled  by  a 
transit  commission.  Theall  v.  Bos- 
ton El.  R  Co.,  213  Mass.  327,  100  NK 
643. 

88.  Cross  referent—) t 

Joint  and  several  liability  see  infra 
I   1320. 

Safety  of  premises  see  generally  in- 
fra ||  1337-1347. 


For  later  oases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  free  from  obstructions  or  dangerous  instru- 
mentalities.89 One  of  such  companies  is  under  the 
same  duty  as  to  passengers  using  the  premises  in 
connection  with  the  other  roads  that  it  owes  to  its 
own  passengers,  and  is  bound  to  operate  its  trains 
with  the  same  due  regard  for  their  safety;90  and 
such  a  company  is  liable  to  its  own  passengers  for 
injuries  caused  by  the  negligence  of  the  other  com- 
pany.91 A  carrier  using  a  union  depot  is  liable  for 
a  negligent  failure  to  keep  it  or  the  approaches 
thereto  in  a  safe  condition,  although  the  premises 
are  under  the  control  of  a  receiver  of  the  depot 
company.93 

A  union  depot  company  which  undertakes  to  pro- 
vide common  terminal  facilities  for  passenger « car- 
riers owes  to  passengers  and  their  attendants  the 
duty  of  keeping  the  station  and  its  facilities  in  a 
proper  condition  for  their  safety;94  and,  where  it 
undertakes  to  direct  passengers  to  their  proper 
trains,  it  is  bound  to  see  that  this  duty  is  performed 
in  a  proper  manner,95  and,  if  it  relies  on  train  em- 
ployees so  to  direct  passengers,  it  is  liable  for 
injury  caused  to  a  passenger  or  his  attendant  in 


following  the  directions  of  such  employee.9* 

[$  1^20]  h.  Joint  and  Several  Liability.  Where 
the  injury  sustained  by  a  passenger  is  caused  by 
the  joint  or  concurrent  negligence  of  two  or  more 
carriers  or  companies,  they  may  be  held  jointly  or 
severally  liable.  But  it  has  been  held  that  there 
can  be  no  joint  liability  where  the  alleged  negli- 
gence consists  of  separate  and  independent  acts  of 
both  companies  or  defendants,  over  which  neither 
has  entire  control98  Where  two  carriers  jointly 
operate  a  road  or  particular  train,  they  are  jointly 
and  severally  liable  for  injuries  caused  by  the  negli- 
gence of  either.99  Where  two  carriers  use  the  same 
station,  they  are  jointly  and  severally  liable  for 
injuries  to 'a  passenger  of  one  of  the  carriers,  by 
reason  of  the  negligence  of  either  in  respect  to.  the 
safe  condition  of  the  premises.1 

Carrier  and  city.  Where  a  passenger  is  injured 
by  the  concurrent  negligence  of  the  carrier,  a  street 
railroad  company,  and  the  city,  they  are  jointly 
liable.2 

[$  1321]  i.  Liability  of  Agents  and  Servants; 
Trustee.    The  employees  of  a  carrier  in  charge  of  a. 


Using  platform  or  station  con- 
structed by  another  see  generally 

supra  i  1317. 

8*.  Kansas  City  Southern  R.  Co. 
v.  Watson,  102  Ark.  488,  144  BW  922; 
Atchison,  etc,  R.  Co.  v.  Cochran,  43 
Kan.  225,  23  P  151,  19  AmSR  129, 
7  LRA  414;  Peters  v.  "Detroit,  etc., 
R.  Co..  178  Mich.  481,  144  NW  827; 
Williams  v.  Southern  R.  Co.,  102 
Miss.   617.  59  S  850. 

[a]  In  oase  of  common  use  of  s 
station  track,  each  company  is  lia- 
ble to  its  passengers  for  Injuries  by 
reason  of  defective  condition  of  the 
station.  Atchison,  etc.,  R.  Co.  v. 
Cochran.  48  Kan.  226,  23  P  151,  18 
AmSR  129,  7  LRA  414. 

90.  Chicago,  etc.,  R.  Co.  v.  Stepp, 
1«4  Fed.  786,  90  CCA  481,  22  LRANS 
150  [aft*  151  Fed.  908];  Kansas  City 
Southern  R.  Co.  v.  Watson,  102  Ark. 
499.  144  SW  922;  Kuhlen  v.  Boston, 
etc.  St.  R.  Co.,  193  Mass.  841,  79  NE 
815,  118  AmSR  618,  7  LRANS  729. 

[a]  "She  general  principle  has 
been  established  that  one  who,  though 
not  strictly  in  control  of  a  defective 
thing  or  dangerous  place,  yet  uses 
It  for  his  own  benefit  or  for  his  own 
purposes  Invites  another  to  enter  it, 
may,  if  the  other  elements  of  liabil- 
ity concur,  be  held  responsible  to  the 
latter  for  an  Injury  caused  by  the 
defect  or  danger."  Kuhlen  v.  -  Bos- 
ton, etc.,  St.  R.  Co.,  193  Mass.  341, 
350.  79  NE  815,  118  AmSR  616,  7 
LRANS  729. 

•1.  Frailer  v.  New  York,  etc.,  R. 
Co..    180   Mass.   427.   62   NE   731. 

aa.  Union  Depot,  etc.  R.  Co.  v. 
Londoner,  60  Colo.  22,  114  P  316,  83 
LRANS  433;  Johnson  v.  Florida  East 
Coast  R.  Co.,  66  Fla.  416.  63  S  713, 
60  LRANS  561  and  note,  AnnCas 
191 6C  1210;  Chicago,  etc,  R.  Co.  v. 
Gates,  61  111.  A.  211  Caff  182  111.  98, 
44  NE  11181;  Herrman  v.  Great 
Northern  R  Co.,  27  Wash.  472,  68  P 
82.    57    LRA   390. 

[a]  Union  depot.  A  railroad  com- 
pany selling  a  ticket  over  its  own 
and  a  connecting  line  Is  responsi- 
ble to  a  passenger  for  injuries  from 
negligence,  whether  of  Its  own  em- 
ployees or  of  the  employees  of  a 
terminal  association  In  a  union  depot 
used  by  such  company.  Chicago,  etc., 
R.  Co.  v.  Gates,  61  111.  A.  211  faff 
162   111.    98,   44   NE  1118]. 

93.  Herrman  v.  Great  Northern 
K.  Co..  27  Wash.  472,  68  P  82,  67 
LRA  390. 

[a]  Neglect  of  receiver^— Where 
the  receiver  of  a  union  depot  com- 
pany neglects  to  maintain  safe 
premises,  his  negligence  Is  that  of 
the  carrier  whose  duty  it  is  to  main- 
tain them.  Herrman  v.  Great  North- 
ern R.  Co..  27  Wash.  472,  68  P  82, 
57   LRA  390. 

94V    Union  Depot,  etc.,  Co.  v.  Lon- 


doner, 60  Colo.  22,  114  P  316,  83 
LRANS  433  and  note;  Indianapolis 
Union  R.  Co.  v.  Cooper,  6  Ind.  A. 
202.  38  NE  219;  Dean  v.  St.  Paul 
Union  Depot  Co.,  .41  Minn.  360,  43 
NW  54,   16  AmSR  703,  6   LRA  442. 

[a]  The  rule  that  a  landowner  or 
an  oooapast  of  land  who  induces  or 
invites  others  to  come  on  his  prem- 
ises is  liable  for  Injuries  to  them, 
caused  by  the  unsafe  condition  of 
the  land,  applies  to  the  owner  of  a 
union  station  to  which  he  invites 
the  traveling  public.  Union  Depot, 
etc.,  Co.  v.  Londoner,  50  Colo.  22, 
114  P  316,  33  LRANS  438. 

90.  Union  Depot,  etc,  Co.  v.  Lon- 
doner, 60  Colo.  22,  114  P  316,  38 
LRANS  -483. 

98.  Union  Depot,  etc.,  Co.  v.  Lon- 
doner. 50  Colo.  22,  114  F  816.  38 
LRANS   433. 

97.  U.  S. — Grand  Trunk  R.  Co.  v. 
Parks,  183  Fed.  750,  106  CCA  186. 

Ark. — St.  Louis,  etc,  R  Co.  v. 
Battle.  69  Ark.  369,  63  SW  805. 

Cal. — Kimlc  v.  San  Jose-Los  Gatos 
Interurban  R.  Co.,-  156  Cal.  379,  104 
P  986. 

D.  C. — Washington,  etc..  R.  Co.  v. 


.IV.       \st~~  IT  OiBUltia>LUU|       PWj.)      IV.       V^V.        V. 

Hlckey,    12    App.    269;    Washington, 
etc.,  R.  Co.  v.  Hlckey,  6  App.  486. 
Ga. — Riley    v.    Wrightsville,    etc, 


R.  Co.,  133  Ga.  413,  66  SB  890,  24 
LRANS  379.  18  AnnCas  208. 

111. — Schlauder  v.  Chicago,  etc., 
Tract.  Co.,  258  111.  154,  97  NE  233 
[rev  160  111.  A.  809];  West  Chicago 
St.  R.  Co.  v.  Piper,  166  111.  825,  46 
NE  186    raff  64  111.  A.   60S]. 

Ind. — vincennea  Tract.  Co.  v. 
Curry,  69  Ind.  A.  683,  109  NE  62; 
New  York,  etc,  R.  Co.  v.  Reilley, 
49  Ind.  A.  26,  96  NE  623. 

Iowa. — Parker  v.  Des  Moines  City 
R.  Co.,  168  Iowa  254,  133  NW  373, 
AnnCasl913E  174  and  note. 

La. — Englert  v.  New  Orleans  R., 
etc,,  Co..  128  La.  478,  54  S  968. 

Mass. — Llndenbaum  v.  New  York, 
etc.,  R.  Co.,  197  Mass.  314,  84  NE  129. 

Mich. — Peters  v.  Detroit,  etc,  R. 
Co.,  178  Mich.  481,  -  144  NW  827; 
Richard  v.  Detroit,  etc.,  R,  Co..  129 
Mich.   458,89   NW  52. 

Miss. —  Williams  v.  Southern  R. 
Co..  102  Miss.  617.  69  S  850. 

Mo. — Taylor  v.  Grand  Ave.  R.  Co., 
137   Mo.  363,  39  SW  88. 

Concurrent  negllgenoe  In  oatisrng 
collision  see  infra  f  1384. 

•8.  Fletcher  v.  Boston,  etc.,  R. 
Co.,  187  Mass.  463,  73  NE  552.  106 
AmSR  414;  Howard  v.  Union  Tract. 
Co.,  195  Pa.  391,  45  A  1076. 

[a]  XUuatratlon.— Where  a  passen- 
ger, injured  while  alighting  from  a  car 
by  being  thrown  by  a  block  of  wood 
placed  across  a  trench  by  a  gas  com- 
pany, sued  the  carrier  and  gas  com- 
pany jointly,  alleging  In  her  state- 
ment  of   claim   that   the   block   bad 


been  placed  by  the  gas  company  in 
a  dangerous  position,  and  that  she 
had  negligently  been  directed  to 
alight  at  such  place  by  the  carrier, 
the  sustaining  of  a  demurrer  to  her 
complaint  was  proper,  since  the  al- 
leged negligence  consisted  of  sepa- 
rate and  Independent  acts  of  both 
defendants,  over  which  neither  hadx 
entire  control.  Howard  v.  Union 
Tract.  Co.,  195  Pa.  391,  45  A  1076. 

99.  Jenkins  v.  Atlantic  Coast  Line 
R.  Co.,  179  Fed.  535;  Jones  v.  Penn- 
sylvania R  Co.,  19  D.  C.  178  [rev 
on  other  grounds  155  U.  S.  333,  15 
SCt  136,  39  L.  ed.  176];  Chicago,  etc., 
R  Co.  v.  Rowell,  151  Ky.  318,  161 
SW  960;  Texas  Cent.  R  Co.  v.  Marra, 
(Tex.  Civ.  A)  101  SW  1177;  Ameri- 
can Express  Co.  v.  Ogles,  36  Tex. 
Civ.  A.  407,  81  SW  1023;  Collins  v. 
Texas,  etc.,  R  Co.,  15  Tex.  Civ.  A. 
169,    39    SW  643. 

[a]  Illustrations.— (1)  Where  the 
trains  of  one  railroad  company  were 
run  over  tracks  leased  from  a  sec- 
ond, and  the  tracks  were  jointly  used 
by  the  lessee  and  a  third  company, 
all  three  companies  are  liable  as 
principals  to  passengers  Injured  by 
the  act  of  a  switchman  of  the  third 
company  In  opening  a  switch  under 
a,  train  of  the  lessee.  Chicago,  etc., 
R  Co.  v.  Rowell,  161  Ky.  TlS,  151 
SW  950.  (2)  Where  an  association 
makes  a  contract  with  &  railroad 
company  for  a  certain  consideration 
to  transport  excursionists  over  its 
road  and  another  road  for  the  bene- 
fit of  both  companies,  both  sharing 
equally  in  the  profits,  both  companies 
are  jointly  and  severally  liable  for 
damages  occasioned  by  the  neglect  of 
either  in  the  performance  of  a  car- 
rier's duties.  Collins  v.  Texas,  etc., 
R  Co.,  15  Tex.  Civ.  A.  169.  89  SW 
643.  (3)  Where  a  passenger  is  be- 
ing transported  by  an  express  com- 
pany on  a  special  train  made  up 
expressly  for  it,  and  is  Injured 
through  the  negligence  of  the  rail- 
road, he  may  sue  either  the  express 
company  or  the  railroad,  or  both. 
American  Express  Co.  v.  Ogles,  36 
Tex.   Civ.   A.   407.  81   SW  102S. 

[b]  Where  there  is  a  oonunon 
operation  of  trains  on  tracks  used  in 
common  by  two  companies,  the 
tickets  of  each  being  good  on  trains 
of  the  other,  each  Is  liable  for  In- 
juries to  a  passenger  on  any  of  the 
trains.  Jones  v.  Pennsylvania  R.  Co., 
19  D.  C.  178  [rev  on  the  facts  155  U. 
S.  383,  19  SCt  136,  39  L.  ed.  176]. 

1.  New  York,  etc.,  R.  Co.  v. 
Reilley,  49  Ind.  A.  26,  96  NE  623: 
PeterB  v.  Detroit,  etc.,'  R  Co.,  178 
Mich.  481,  144  NW  827:  Williams  v. 
Southern  R.  Co.,  102  Miss.  617.  59 
S   860. 

a.  Reynolds  v.  Metropolitan  St. 
R.  Co.,  180  Mo.  A.  138,  168  SW  221. 
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train  or  other  vehicle  on  which  the  passenger  is 
injured  are  not  personally  liable  to  such  passenger 
for  the  injury,  unless  it  results  from  the  mis- 
feasance and  positive  wrongs  of  such  employees.8 

Trustee  of  receiver.  A  trustee  in  possession  and 
control,  and  exercising  for  the  time  being  the  fran- 
chises of  the  carrier,  is  responsible  to  passengers 
for  the  negligence  of  the  employees  of  the  carrier,4 
although  he  has  agreed,  to  manage  it  according  to 
the  orders  of  the  beneficiary.5  The  receivers  of  a 
railroad  or  street  railroad  who  are  vested  with  the 
power  to  manage  and  operate  it  are  liable  as  re- 
ceivers for  injuries  to  a  passenger  resulting  from 
negligence  in  its  operation,  and  the  company  cannot 
be  held  responsible  for  such  negligence.8 

[%  1322]  10.  Defenses  in  General.7  It  is  no  de- 
fense to  a  carrier,  such  as  a  railroad  or  street  rail- 
road, in  an  action  for  injuries  to  a  passenger,  that 
the  passenger  had  not  paid  his  fare  at  the  time  of 
the  injury,  where  the  fare  had  not  yet  been  de- 
manded,8 or  that  he  was  guilty  of  forgery  in  using 
the  tieket  of  another,'  or  that  the  carrier  did  as 
other  carriers  have  customarily  done,10  or  that 
another  carrier  was  also  negligent  in  connection 
with  the  accident.11  Where  a  person  seeks  to  re- 
cover for  a  personal  injury  on  the  theory  of  the' 
relation  of  passenger  and  carrier  between  the  par- 
ties, defendant  may  plead  and  prove  that  the  rela- 
tion of  master  and  servant  existed.12 


Traveling  illegally.  Where  a  passenger  on  a 
train  is  traveling  for  an  illegal  purpose,  and  the 
raihpad  is  a  participator  in  such  purpose,  the  rale 
in  pari  delicto,  etc.,  will  apply  in  a  suit  against 
the  company  for  negligence  and  consequent  injury 
to  the  passenger.18  But  it  has  been  held  that  a 
passenger  traveling  on  a  pass  forbidden  by  law  is 
not  in  pari  delicto  with  the  railroad  company  in 
violating  the  law,  so  as  to  prohibit  him  from  re- 
covering for  injuries,  although  the  pass  contains  a 
provision  exempting  it  from  liability  for  injuries 
caused  by  the  negligence  of  itself  or  its  employees." 

[y  1323]  B.  Negligence  or  Wrongs  of  Carrier's 
Employees  in  General — 1.  Who  Are  Employees.13 
There  is  in  general  no  difficulty  in  determining  who 
are  servants  or  employees  of  the  carrier  in  such 
sense  as  to  render  it  liable  for  their  negligence  or 
wrongful  acts,  the  question  which  has  usually  arisen 
being  as  to  whether  the  wrong  of  the  servant  or 
employee  was  within  the  scope  of  his  authority,  or 
in  the  course  of  his  employment,  so  as  to  render 
his  principal  liable  for  injuries  resulting  there- 
from.18 The  duty  of  the  carrier  to  protect  the 
passenger  must  be  discharged  by  means  of  its  em- 
ployees engaged  in  carrying  out  the  transportation 
contracted  for.17  It  has  been  held  that  a  carrier 
is  liable  if  a  passenger  is  injured  in  an  accident 
occasioned  by  the  want  of  skill  of  a  person  who, 
although  not  regularly  employed  by  the  carrier,  is 


3.  Bryce  v.  Southern  R.  Co.,  125 
Fed.  958  [den  reh  122  Fed.  7091; 
Sutton  v.-  Southern  R.  Co.,  82  S.  C. 
345,  64  SB  401.  See  generally  Master 
and  Servant   [28  Cyc  1643]. 

[a]  A  railroad  station  agent,  un- 
der no  duty  to  notify  a  train  that 
another  train  Is  preceding  it,  is  not 
liable  for  injuries  to  a  passenger  in 
a  rear  end  collision  resulting  from  a 
failure  to  give  such  notice.  Sutton 
v.  Southern  R.  Co.,  82  S.  C.  346,  <4 
SE  401.  _ 

Faulkner,  29  Wash. 


29  Wash. 


4.     O'Toole  v, 
644,  70  P  58. 

6.     O'Toole  v.   Faulkner, 
544,  70  P  58. 

6.  Moore  v.  Metropolitan  St.  R. 
Co..  189  Mo.  A.  665,  176  SW  1120. 
See  generally  Railroads  [33  Cyo 
719];  Street  Railroads  [36  Cyc  1468]. 

7.  Contributory  aegllgenoe  as  a 
defense  see  infra  IS  1481-1528. 

8.  Chicago,  etc.,  R.  Co.  v.  J-iee,  92 
Fed.  318,  84  CCA  365. 

Payment  of  far*  generally  see 
supra  St  1043,  1078-1106. 

9.  Mlrrlelees  v.  Wabash  R.  Co., 
163   Mo.   470.  68  SW  718. 

[a]     Thus,    In    an    action    for    in- 

iurles  to  a  person  riding  on  a  freight 
rain.  It  is  no  defense  that  plain- 
tiff was  guilty  of  forgery,  by  reason 
of  the  fact  that  he  was  riding  on  a 
mileage  ticket  Issued  to  another,  and 
that  he  signed  such  other's  name  to 
the  part  detached  by  the  conductor 
in  payment  of  his  fare,  where  it  ap- 
pears that  the  owner  of  the  ticket 
authorized  plaintiff  so  to  sign  his 
name.  Mlrrlelees  v.  Wabash  R.  Co., 
163  Mo.  470.  63  SW  718. 

10.  Williams  v.  Spokane  Falls, 
etc..  R.  Co.,  39  Wash.  77,  80  P  1100. 
42   Wash.   597,  84   P   1129. 

11.  Cal. — Cordiner  v.  Los  Angeles 
Tract.  Co.,  5  Cal.  A.  400,  91  P  4*6. 

Ga — Southern  R.  Co.  v.  Webb,  116 
Ga.  152.   42- SE  396,   69   LRA  109. 

111. — Schlauder  v.  Chicago,  etc.. 
Tract.  Co.,  253  111.  154,  97  NE  233 
[rev  160  111.   A.   309], 

Iowa. — Parker  v.  Des  Moines  City 
R.  Co.,  153  Iowa  254,  133  NW  373, 
AnnCasl913B  174  and  note. 

Mo.— Wills  v.  Atchison,  etc.,  R. 
Co.,   133  Mo.  A.   625,  113  SW  713. 

N.  T. — Schneider  v.  Second  Ave. 
R.  Co..  133  N.  Y.  683,  30  NE  762 
[mod  69  N.  Y.  Super.  636.  16  NYS 
566]. 


Va. — Foreman  v.  Norfolk,  etc., 
News  Co.,  106  Va  770,  66  SB  806. 

[a]  Season  for  rule. — One  having 
a  right  to  recover  against  either  of 
two  Joint  wrongdoers  or  both  can- 
not, in  an  action  against  both,  be 
involved  in  litigation  to  determine 
the  question  of  the  respective  rights 
of  the  wrongdoers  as  against  each 
other.  Cordiner  v.  Los  Angeles 
Tract.  Co.,  5  Cal.  A.  400,  91  P  436. 

[b]  X.s*t  clear  ofcanoe  doctrine*— 
Where  a  passenger  on  a  street  car, 
Injured  in  a  collision  between  the  car 
and  a  car  operated  by  another  com- 
pany, sued  both  companies,  and 
showed  that  the  collision  was  due 
to  the  Joint  or  concurrent  acts  of 
negligence  of  the  two  companies,  an 
instruction  confining  a  recovery 
against  the  company  having  the  last 
clear  chance  to  avoid  the  collision 
and  neglecting  to  act  on  it  was  prop- 
erly refused,  the  rule  of  last  clear 
chance  being  applicable  only  to  cases 
where  the  defense  is  contributory 
negligence.  Cordiner  v.  Los  Angeles 
Tract.  Co.,  5  Cal.  A.  400,  91  P  436. 
See  generally  Negligence  [29  Cyc 
680]. 

[c]  Injury  to  traveler  on  stroe  U 
Where  defendant  and  another  street 
railroad  company  operated  cars  over 
two  parallel  tracks  in  common,  and 
plaintiff,  a  passenger  on  a  car  of  the 
other  company,  was  injured  by  alight- 
ing on  one  of  the  tracks  in  front  ofone 
of  defendant's  cars,  the  companies  be- 
ing distinct,  defendant  was  not  liable 
as  a  common  carrier,  plaintiff  being 
a  traveler  on  the  street  as  far  as 
defendant  was  concerned,  and  hence 
it  was  immaterial  whether  the  other 
company  was  negligent  in  leaving 
open  the  gate  on  its  platform  next 
the  parallel  track,  as  the  negligence 
of   that   company   could    not    be   1m- 

Suted     to    defendant.       Foreman    v. 
Torfolk,  etc..  News  Co.,  106  Va.  770, 
66   SE  805. 

Joint  and  several  liabilities  gener- 
ally see  supra  I  1320. 

19.  Susznlk  v.  Alger  Logging  Co., 
76  Or.  189,  147  P  922. 

13.  Redd  v.  Muscogee  R.  Co..  48* 
Ga  102;  Turner  v.  North  Carolina  R. 
Co.,  63  N.  C.  522. 

[a]  Illustration.— Where  an  officer 
of  the  Confederate  army,  while  ab- 
sent from  service,  took  passage  in 
a  railroad  train  for  the  purpose  of 


reporting  to  his  general  command- 
ing, and  while  on  his  way  received 
personal  injuries  through  the  negli- 
gence of  the  agents  of  the  company, 
it  was  held  that,  the  Journey  of  the 
officer  being  for  an  illegal  purpose, 
he  could  not  recover  against  the  com- 
pany. In  this  case  it  did  not  appear 
that  the  railroad  company  knowingly 
participated  in  the  Illegal  act  of  the 
passenger,  but  the  case  was  decided 
on  that  supposition.  Turner  v. 
North  Carolina  R.  Co.,  63  N.  C 
522. 

[b]  The  fact  that  a  ticket  Is  Issued 
on  Sunday  does  not  affect  the  right 
of  the  passenger  traveling  there- 
under to  recover  in  an  action  ex 
delicto  for  injuries  negligently  or 
wrongfully  inflicted  on  him  during 
such  transportation.  See  Sunday  IV 
Cyc  674].  s 

14.  John  v.  Northern  Pac  R  Co.. 
42  Mont.  18.  ill  P  632.  32  LRANS  85: 
McNeill  v.  Durham,  etc,  R.  Co.. 
135  N.  C.  682,  47  SE  765.  67  LRA 
227. 

Xdmltatlon  from  liability  for  a*f- 
Ugance  in  pass  generally  see  supra 
i  1158. 

IB.    Cross  references » 
Employee  acting  as  police  officer  and 

special  officer  see  infra  t  1829. 
Liability  of  agents  and  servants  see 

supra  t   1321. 
Number  and  efficiency  of  servants  see 

supra  St  1208,  1809. 
Obeying  or  disobeying  directions  of 

employees    as    contributory    negll- 

fence  see  infra  St   1487,    1488. 
a.     See  infra  IS   1324,  1325. 

XUablllty  for  •lection  of  passenger 
see  Bupra  St  1199-1201. 

17.  Ala.— Kansas  City.  etc.  R  Co. 
v.  Phillips,  98  Ala  159,  13  S  65. 

Ga — Atlanta,  etc.,  R.  Co.  v.  Haral- 
son, 133  Ga  231,  65  SB  437. 

Iowa. — Newman  v.  Chicago,  etc.. 
R.  Co.,  154  Iowa  72,  134  NW  585. 

Mo. — Augustus  v.  Chicago,  etc..  K. 
Co..  153  Mo.  A.  572,  134  SW  22. 

Pa. — Mittleman  v.  Philadelphia 
Rapid  Transit  Co.,  221  Pa,  485.  70  A 
828.  18  LRANS  603:  Schimpf  t. 
Harris.  185  Pa.  46,  39  A  820. 

Tex. — Missouri,  etc..  R  Co.  v.  Hib- 
blts,  49  Tex.  Civ.  A  419.  109  SW  221: 
Texas,  etc,  R.  Co.  v.  Humphries,  10 
Tex.  Civ.  A.   28,   48  SW  201. 

[a]  The  conductor  of  a  train  (1> 
Is  charged  with  caring  for  the  safety 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§  1323] 


CARRIERS 


[IOC.  J.]     885 


at  the  time  acting  as  its  employee  by  the  authority 
or  request  of  one  of  its  regular  employees  ;18  but  the 
carrier  is  not  liable  for  the  negligent  acts  of  a  vol- 
unteer or  intermeddler  who  attempts  to  render 
services  without  authority,18  unless  the  carrier  or 
some  employee  charged  with  such  a  duty  could  rea- 
sonably have  anticipated  that  a  passenger  would 
be  subject  to  such  an  injury,  or  was  at  fault  in  some 
respect  in  failing  to  prevent  it.20  / 

Employees  of  others.  Where  a  duty  which  the 
carrier  owes  to  its  passengers  is  involved,  it  can- 
not shift  the  obligation  by  delegating  the  perform- 
ance of  such  duty  to  another,  and,  as  respects  the 
liability  of  the  carrier  for  the  proper  performance 
of  such  duty,  the  employees  of  such  other  may  be 
regarded  as  the  employees  of  the  carrier.21  Thus  the 
carrier  may  be  held  liable  as  regards  such  duties 
for  the  negligent  or  wrongful  acts  of  the  employees 
of  an  independent  contractor.23  So,  where  railroad 
companies  are  in  the  joint  use  and  occupation  of 


stations  or  tracks,  a  passenger  of  one  company  may 
recover  against  that  company  for  injuries  due  to 
the  negligence  or  fault  of  the  employees  of  another 
company  using  the  same  station  or  tracks.2* 

Employees  of  connecting  carrier.  With  reference 
to  the  liability  of  a  carrier  who  contracts  for 
through  transportation  over  connecting  lines,  it  is 
held  that  the  contracting  carrier  is  liable  for  the 
negligence  or  wrongful  acts  of  the  employees  of  the 
connecting  carrier  in  carrying  out  the  transporta- 
tion contracted  for.24 

Pullman  porters.  The  question  as  to  whether  the 
person  whose  wrong  caused  the  injury  was  the 
employee  of  the  carrier  has  arisen  in  determining 
the  liability  of  railroad  companies  for  the  negli- 
gence or  wrongful  acts  of  porters  on  sleeping  cars 
owned  and  controlled  by  an  independent  company, 
'but  used  by  the  railroad  company  as  a  part  of  its 
train,  and  it  has  been  held  that,  in  as  much  as  the 
employees  of  the  railroad  company  have  entire  con- 


of  passengers,  and  has  a  certain 
amount  of  authority  over  them,  and 
If.  within  the  scope  of  his  duty  he 
falls  to  take  proper  care  for  their 
safety,  the  carrier  is  liable.  New- 
man v.  Chicago,  etc.,  R.  Co.,  164 
Iowa  72.  134  NW  MS.  (2)  A  con- 
ductor, in  the  performance  of  those 
duties  which  the  railroad  company 
owes  Its  passengers  or  those  right- 
fully aboard  the  train,  is  the  repre- 
sentative of  the  company,  and  in  the 
observance  of  those  duties  must  re- 
frain from  conduct  which  exposes  a 
passenger  or  one  rightfully  aboard 
the  train  to  peril.  Missouri,  etc.,  R. 
Co.  v.  Hibbltts,  49  Tex.  Civ.  A.  418, 
109    SW   228. 

[b]  The  oonduotor  of  a  street  oar 
must  control  the  operation  of  the 
car  and  enforce  the  rules  of  the  com- 
pany as  far  as  they  affect  the  trans- 
portation of  passengers.  MIttleman 
v.  Philadelphia  Rapid  Transit  Co., 
221  Pa.  485.  70  A  828,  18  LRANS 
503. 

[c]  Temporary  oonduotor. — Where 
a  carrier  places  on  a  train  two  con- 
ductors, or  two  persons  intrusted 
with  the  usual  functions  of  a"  con- 
ductor, as  between  a  passenger 
dealing  with  one  of  them  and  the 
carrier  he  stands  in  the  place  of  a 
conductor,  whether  he  Is  such  per- 
manently or  not.  Atlanta,  etc.,  R. 
Co.  v.  Haralson,  133  Ga.  231,  65  SE 
437. 

[d]  A  flagman  at  a  railroad 
crossing  used  by  a  street  railroad 
company  is  the  agent  of  the  latter, 
and  it  is  liable  for  his  negligence  in 
signaling  a  motorman  to  cross. 
Augustus  v.  Chicago,  etc.,  R  Co., 
163    Mo.  A.  572,    134  SW  22. 

[el  Han  taking  down  train  signs. 
— Where  a  railroad  company  made 
the  putting  up  and  taking  down  of 
train  destination  signs  a  part  of  Its 
business,  the  inference  arose.  In  an 
action  by  an  Intending  passenger 
who  was  Injured  by  being  struck 
with  a  sign  while  It  was  being  taken 
down,  that  the  man  who  took  down 
the  sign  was  an  employee  of  the 
company.  Oberndorf  v.  Philadelphia, 
etc.,  R  Co.,  53  Pa.  Super,  74. 

18,  Ga. — Atlanta,  etc.,  R.  Co.  v. 
Haralson,  133  Ga.  231,  85  SE  437. 

111. — Tuller  v.  Talbot,  23  111.  357, 
76   AmD  695. 

Kan. — Leavenworth  Electric  R.  Co. 
v.  Cuslck,  60  Kan.  590,  67  P  519,  72 
AmSR   374. 

Mo. — Hedge  v.  St.  Louis,  etc.,  R. 
Co.,   164   Mo.  A   291,   145  SW  116. 

Or. — Lakln  v.  Oregon  Pac.  R.  Co., 
15  Or.  220,  15  P  641. 

Wis. — Pick  v.  Chicago,  etc.,  R.  Co., 
68  Wis.  469,  32  NW  527,  80  AmR  878. 

[a]  Custom;  employee  off  duty. — 
If  by  custom  among  street  railroad 
employees,  known  and  assented  to 
by  the  company,  those  who  are  on 
duty  are  in  the  habit  of  calling  for 
and  receiving  assistance  from  those 
who  are  not  at  the  time  on  duty,  and 


an  employee  off  duty,  thus  called  on, 
undertakes  to  render  the  assistance 
asked,  he  will  be  regarded  as  in  the 
employ  of  the  company  for  such 
service;  and  if  he  negligently  aban- 
dons the  work  before  completing  It, 
whereby  injuries  to  a  passenger  oc- 
cur, the  company  will  be  liable. 
Leavenworth  Electric  R.  Co.  v.  Cu- 
slck, 60  Kan.  690,  57  F  519,  72  AmSR 
374. 

[b]  Kong  train;  temporary  oon- 
duotor<— Where  an  excursion  train 
stopping  at  frequent  points  la  com- 
posed of  so  many  coaches  and  is  so 
crowded  that  the  conductor  cannot 
attend  to  his  usual  duties  and  au- 
thorizes another  employee  to  take 
charge  of  a  section  thereof  as  con- 
ductor, as  to  a  passenger  dealing 
with  such  employee  in  connection 
with  the  duties -so  assigned  him  and 
in  reliance  on  his  being  the  conduc- 
tor, he  may  be  treated  as  such.  At- 
lanta, etc.,  R  Co.  v.  Haralson.  133 
Ga.  231,  66  SE  437.  , 

[cl  Stage  driven  by  a  passenger. 
— Where  one  of  the  passengers,  at 
the  request  of  the  driver  who  was 
Unwell,  drove  the  stage,  and  acci- 
dents happened,  the  company  was 
held  liable  to  the  persons  Injured 
thereby.  "It  was  the  duty  of  the 
proprietors  of  the  stage  line  to 
furnish  competent  and  careful 
drivers,  and  any  neglect  of  that  duty 
must  render  them  liable  for  injuries 
sustained  by  passengers  by  reason 
of  its  omission.  When  Ward  was 
permitted  to  drive  the  coach,  to  re- 
lieve the  regularly  employed  driver 
that  had  been  put  In  charge  of  the 
coach,  he  for  the  time  being  became 
their  driver,  and  whether  he  under- 
took to  drive  at  the  request  of  the 
proprietors,  their  agents,  or  of  the 
regular  driver  on  the  line,  can  make 
no  difference.  The  driver  was  un- 
well when  he  left  his  station,  and 
should  have  been  relieved  by  the 
substitution  of  another  competent 
driver,  able  to  perform  the  duty. 
The  proprietors,  by  themselves  or 
their  agents,  have  control  of  the 
horses  and  coaches,  and  when  any 
one  else  is  permitted  to  assume  their 
control,  such  person'  is,  for  all  pur- 
poses of  a  driver,  their  agent,  and  If 
incompetent,  unskillful  or  careless, 
and  Injury  results,  the  proprietors 
are  liable  for  the  damages  to  the 
same  extent  as  if  he  were  their  regu- 
larly employed  driver."  Tuller  v. 
Talbot,  23  111.  298,  303,  76  AmD  696. 

IS.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Pouncey,  7  Ala.  A.  648, 
61  S  601. 

Kan. — Leavenworth  Electric  R.  Co. 
v.  Cuslck,  60  Kan.  690,  67  P  619.  72 
AmSR  374. 

N.  T. — Mars  v.  Delaware,  etc.. 
Canal  Co.,  54  Hun  625,  8  NYS  107. 

Tex. — Houston,  etc,  R.  Co.  v. 
Bush.  104  Tex.  26.  133  SW  245,  32 
LRANS  1201  [rev  (Civ.  A)  122  SW 
201]. 


Va. — Norfolk  Bd.  of  Trade  Bldg. 
Corp.  v.  Cralle,  109  Va.  246.  63  SB 
996,  132  AmSR  917,  22  LRANS  297. 

[a]  Where  an  employee  without 
authority  starts  an  engine  and  there- 
by causes  a  collision  injuring  pas- 
sengers, the  carrier  Is  not  liable. 
Mars  v.  Delaware,  etc.,  Canal  Co.,  54 
Hun  626,  8  NYS  107. 

90.  Alabama  Great  Southern  R 
Co.  v.  Pouncey,  7  Ala.  A  648,  61  S 
601;  Houston,  etc.,  R  Co.  v.  Bush, 
104  Tex.  26,  133  SW.  245,  32  LRANS 
1201   [rev   (Civ.  A.)   123  SW  201]. 

91.  Barrow  SS.  Co.  v.  Kane,  88 
Fed.  197,  31  CCA  462;  Louisville,  etc., 
Ferry  Co.  v.  Nolan,  136  Ind.  60,  34 
NE  710. 

[a]  Season  for  rated — "The  rule 
respondeat  superior  rests  on  the 
power  which  the  responsible  party 
has  a  right  to  exercise  over  the  acta 
Of  his  subordinates,  and  which,  for 
the  prevention  of  injuries  to  third 
persons,  he  is  bound  to  exercise,  and 
applies  only  to  oases  in  which  such 
power  exists.  In  those  undertakings 
in  which  this  power,  in  whole  or  in 
part,  may  properly  be  devolved  upon 
others,  and  has  been  so  devolved  by 
a  contract  which  substitutes  another 
In  the  place  of  the  original  princi- 
pal, and  delegates  to  him  exclusively 
the  control  of  the  subordinate  agents 
whom  he  may  find  It  expedient  to 
employ,  the  subordinate  agents  are 
his  servants,  and  not  the  servants 
of  the  original  principal;  and  the 
latter  is  not  responsible  for  their 
negligent  or  wrongful  acts.  But  the 
undertaking  of  a  common  carrier  to 
a  passenger  is  not  of  that  character. 
His  obligation  to  transport  the  pas- 
senger safely  cannot  be  shifted  from 
himself  by  delegation  to  an  Independ- 
ent contractor;  and  it  axtends  to  all 
the  agencies  employed,  and  includes 
the  duty  of  protecting  the  passen- 
ger from  any  injury  caused  by  the 
act  of  any  subordinate  or  third  per- 
son engaged  In  any  part  of  the  serv- 
ice required  by  the  contract  of  trans- 
gortatlon."  Barrow  SS.  Co.  v.  Kane, 
8  Fed.  197,  198,  31  CCA  452. 

3S.  Barrow  SS.  Co.  v.  Kane,  88 
Fed.  197,  31  CCA  452. 

Carrier  or  contractor  liable  see 
supra  S   1313, 

83.  Kansas  City  Southern  R.  Co. 
v.  Watson,  102  Ark.  499,  144  SW  922' 
Edgerton  v.  New  York,  etc.,  R.  Co.] 
36  Barb.  389  [aff  39  N.  Y.  227];  Gulf, 
etc  R.  Co.  v.  Shelton,  96  Tex.  301, 
72  SW  166  raff  (Civ.  A.)  70  SW  359], 

Cross   references i 
Carrier    permitting    use   of    road    or 
.  train  by  another  see  supra  {  1315. 
Carrier   using   other   road    see   supra 

}   1316. 
Carriers  using  same  station  see  supra 

I   1319. 
Lessor  or  lessee  Bee  supra  8}  1317, 

1318. 

94.  McLean  v.  Burbank,  11  Minn. 
277.  12  Minn.  680;  Ryland  v.  Peters. 

1  PbU*  ^tized  byOOOgle 
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trol  of  the  trains  and  are  engaged  in  the  trans- 
portation of  the  passenger  under  contract  with  him, 
although  he  may  be  availing  himself  of  the  con- 
veniences and  additional  accommodations  of  the 
sleeping  car,  such  porters  are  to  be  deemed  em- 
ployees of  the  railroad  company  so  far  as  the  pas- 
senger is  concerned.25  - 

Postal  clerks  engaged  in  the  mail  service  on  rail- 
roads are  not  to  be  deemed  employees  of  the  rail- 
road company  so  as  to  render  the  company  liable 
for  their  negligence  causing  injury  to  a  passenger,2" 
but  it  may.  be  held  liable  for  the  conduct  of  such 
clerks  in  rendering  the  passenger  platforms  dan- 
gerous at  stations. 

[J  1324]  2.  General  Bute  of  Liability.**    Although 


the  authorities  are  somewhat  conflicting  in  regard 
to  a  carrier's  liability  for  its  failure  to  protect 
passengers  from  injuries  occasioned  by  the  tortious 
acts  of  its  employees,2*  it  may  be  stated  that,  since 
a  carrier  of  passengers,  such  as  a  railroad  or  street 
railroad,  must  act  through  employees  for  whose  acts 
it  is  responsible,10  as  a  general  rule  a  carrier,  like 
any  other  master  or  principal  carrying  on  a  business 
by  means  of  the  employment  of  servants  or  agents, 
is  liable  for  injuries  resulting  from  the  incompe- 
tency,*1 negligence,  or  wrongful  acts,  even  though 
willful  and  malicious,  of  its  agents  or  servants 
within  the  scope  or  course  of  their  employment,** 
in  the  absence  of  any  limitation  in  the  contract  of 


Uablltty  throughout  see  gener- 
ally supra  If   1868-1261. 

Stability  lor  Injuries  on  line  of 
oonaeotlaa*  oarrier  see  supra  {{  1259- 

1262. 

3S.  U.  S. — Pennsylvania  Co.  v. 
Roy.  102  U.  S.  461,  26  L.  ed.  141. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Church.  166  Ala.  S29,  46  S  467.  110 
AmSR  29  and  note. 

Iowa. — Gannon  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  S7,  117  NW  966. 

La. — Williams  v.  Pullman  Palace 
Car  Co..  40  La.  Ann.  417,  4  S  86,  8 
AmSR   638. 

N.  T. — Dwlnelle  v.  New  York  Cent., 
etc,  R.  Co.,  120  N.  T.  117,  24  NE 
319,  17  AmSR  611,  8  LRA  224;  Thorpe 
v.  New  York  Cent.,  etc.,  R  Co.,  76 
N.    Y.   402,   32  AmR  325. 

Oh. — Cleveland,  .etc.,  R.  Co.  v.  Wal- 
rath.  38  Oh.  St.  461,  43  AmR  433. 

[a]  The  law  will  presume  that  a 
porter  employed  and  assigned  by  the 
Pullman  Company  to  control  the 
interior  of  a  sleeping  car  In  which  a 
passenger  was  riding  exercised  such 
control  with  the  assent  of  the  rail- 
road company.  Louisville,  etc.,  R. 
Co.  v.  Church,  155  Ala.  329,  46  S 
457,  139  AmSR  29. 

Assault  by  porter  see  Infra  }  1326. 

Bespeetlve  duties  and  liabilities  of 
railroad  company  and  sleeping  oar 
company  see  Infra  8   1646. 

S&     St.  Louis,  etc.,  R.  Co.  v.  Wag- 

gmer,  90  111.  A.  556:  Carpenter  v. 
oston,  etc.,  R.  Co.,  97  N.  Y.  494,  49 
AmR  640. 

art.    See  infra  9  1341. 

88.  See  also  generally  Agency 
IS  613-552;  Master  and  Servant  [26 
Cyc  1618  et  seq]. 

Owner  of  motor  vehicle  tn  oharge 
of  chauffeur  or  servant  see  Motor 
Vehicles  [28  Cyc  88]. 

88.  See  cases  Infra  this  note. 
And  see  infra  I  1326. 

fa]  In  a  few  of  the  older  de- 
etsuns  It  has  been  held  that  a  car- 
rier of  passengers  Is  not  in  any  case 
liable  for  the  willful  and  malicious 
acts  of  its  servants,  but  these  cases 
do  not  accord  with  the  great  weight 
of  authority.  Sunday  v.  Gordon,  23 
F.  Cas.  No.  13,616,  1  Blatchf.  &  H. 
669;  Turner  v.  North  Beach,  etc.,  R. 
Co.,  84  Cal.  S94;  Crocker  v.  New 
London,  etc.,  R.  Co.,  24  Conn.  249; 
McKeon  v.  Citlxena'  R.  Co.,  42  Mo. 
79.  43  Mo.  406;  Hlbbard  v.  New 
York,  etc.,  R.  Co.,  15  N.  Y.  465. 

80.  Schmidt  v.  New  Orleans  R. 
Co.,  116  La,  811,  40  S  714,  7  LRANS 
162. 

UabUlty  of  corporations  for  torts 
of  agents  or  servants  see  generally 
Corporations  [10  Cyc  1203  et  seq]. 

31.     See   supra   {    1308. 

38.  U.  S. — New  Jersey  Steam- 
Boat  Co.  v.  Brockett,  121  U.  8.  637, 
7  SCt  1039,  SO  L.  ed.  1049;  Philadel- 
phia, etc.,  R.  Co.  v.  Derby,  14  How. 
468,  14  L.  ed.  602;  Stockton  v.  Bishop, 
4  How.  166.  11  L.  ed.  918;  Kansas 
City  Southern  R.  Co.  v.  Willsie,  224 
Fed.  908.  140  CCA  352;  Gallena  v. 
Hot  Springs  R.  Co.,  13  Fed.  116.  4 
McCrary  371;  McGulre  v.  The  Golden 
Gate,  16  F.  Cas.  No.  8,815,  McAll. 
104. 

Ala. — Louisville,    etc.,    R.    Co.    v. 


Whitman,  73  Ala.  328:  Louisville, 
etc.,  R.  Co.  v.  Laney.  (A.)  69  S  898: 
Orr  v.  Boockholdt,'  10  Ala.  A  381,  U 
S  430. 

Ark. — May  field  v.  St.  Louis,  etc., 
R.  Co.,  97  Ark.  24,  188  BW  168,  32 
LRANS  525. 

Del.— Whitttngton  v.  Philadelphia, 
etc.,  R.  Co.,  93  A  663. 

Ga. — Gasway  v.  Atlantic,  etc.,  R. 
Co.,  58  Ga.  218. 

111. — Chicago,  etc,  R.  Co.  v.  Bryan, 
90  HI.  126;  Loy  v.  The  F.  X.  Aubury, 

28  111.  412,  81  AmD  292;  St.  Louis, 
etc,  R.  Co.  v.  Dalby,  19  111.  353. 

Ind. — Citlsens'  St.  R.  Co.  v.  Wll- 
loeby,  134  Ind.  663,  83  NE  627;  Grand 
Rapids,  etc.,  R.  Co.  v.  Ellison.  117 
Ind.  234,  20  NE  135;  Wabash  R.  Co. 
v.  Savage,  110  Ind.  156,  9  NE  85; 
Pittsburgh,  etc.,  R.  Co.  v.  Theobald, 
51  Ind.  246;  Indianapolis,  etc..  R.  Co. 
v.  Anthony,  43  Ind.  183:  JefferBon- 
ville  R.  Co.  v.  Rogers,  38  Ind.  116, 
10  AmR  103;  GiUenwater  v.  Madison, 
etc.,  R.  Co.,  5  Ind.  339,  61  AmD  101: 
Baltimore,  etc.,  R.  Co.  v.  Davis,  44 
Ind.  A.    876.   89    NE   403. 

Iowa. — McKlnley  v. ,  Chicago,  etc, 
R.  Co.,  44  Iowa  814,  24  AmR  748. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Henry,  56  Kan.  715,  41  P  952,  29 
LRA  466:  Southern  KansaB  R  Co. 
v.  Hinsdale.  38  Kan.  607,  16  P  937. 

Ky. — Denker  Transfer  Co.  v.  Pugh, 
162  Ky.  818,  178  SW  139;  Louisville, 
etc.,    R.   Co.    v.    Vincent,    96   SW    898, 

29  KyL  1049. 

La. — Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  417,  4  S  86,  3 
AmSR  688;  Choppin  v.  New  Orleans, 
etc..  R.  Co.,  17  La.  Ann.  19;  Block 
v.  Bannerman,  10  La.  Ann.  1;  Car- 
manty  v.  Mexican  Gulf  R.  Co.,  6  La. 
Ann.  708. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Leapley,  65  Md.  671,  4  A  891;  Balti- 
more, etc.,  R.  Co.  v.  Blocher,  27  Md. 
277. 

Mass.— Com.  v.  Brockton  St.  R.  Co., 
143  Mass.  501,  10  NE  506;  Krulevits 
v.  Eastern  R  Co.,  140  Mass.  573,  6 
NE  500.  148  Mass.  228,  9  NE  618; 
Coleman  v.  New  York,  etc.,  R.  Co., 
106  Mass.  180-  Ramsden  v.  Boston, 
etc.,  R.  Co.,  104  Mass.  1)7,  6  AmR 
200. 

Minn. — Rosted  v.  Great  Northern 
R.  Co.,  76  Minn.  123.  78  NW  971: 
Cain  v.  Minneapolis,  etc.,  R.  Co.,  89 
Minn.  297.  89  NW  636. 

Mo. — Ephland  v.  Missouri  Pac.  R 
Co.,  137  Mo.  187,  37  SW  820,  88  SW 
926,  59  AmSR  498,  35  LRA  107  [all 
71  Mo.  A.  6971;  Brown  v.  Hannibal, 
etc.,  R.  Co.,  66  Mo.  688-  Travers  v. 
Kansas  Pac.  R.  Co.,  63  Mo.  421;  Per- 
kins v.  Missouri,  etc.,  R.  Co.,  55  Mo. 
201;  Richmond  v.  Missouri  Pac.  R. 
Co..  162  Mo.  A.  422.  144  SW  168; 
Grayson  v.  St.  Louis  Transit  Co., 
100  Mo.  A.  60,  71  SW  730;  McGlnnls 
v.  Missouri  Pac  R.  Co.,  21  Mo.  A. 
399 

Nev. — Qulgley  v.  Central  Pac.  R. 
Co.,   11   Nev.   850,   21   AmR  757. 

N.  J. — Haver  v.  Central  R.  Co.,  62 
N.  J.  L.  282,  41  A  916,  72  AmSR  647, 
43   LRA  84. 

N.  Y. — Drew  v.  Sixth  Ave.  R.  Co., 
26  N.  Y.  49;  Weed  v.  Panama  R.  Co., 
17   N.  Y.  862,   72   AmD   474;    Drew  v. 


Sixth  Ave.  R.  Co..  1  Abb.  Dec  S66; 
Connell  v.  New  York,  etc,  R.  Co., 
134  App.  Dlv.  231,  118  NYS  944: 
Franklin  v.  Third  Ave.  R.  Co..  52 
App.  Dlv.  612,  65  NYS  434;  Flynn  v. 
Central  Park,  etc.  R.  Co.,  49  N.  Y. 
Super.  81. 

Oh. — Passenger  R.  Co.  v.  Young, 
21  Oh.  St.  518,  8  AmR  78:  Atlantic 
etc,  R.  Co.  v.  Dunn,  19  Oh.  St.  162. 
2  AmR  382;  Pittsburg,  etc,  R.  Co.  v. 
Slusser.  19  Oh.  St.  167. 

Pa — Schimpf  v.  Harris,  186  Pa. 
46,  39  A  820;  Pennsylvania  R.  Co.  v. 
Vandlver,  42  Pa.  366,  82  AmD  520. 

S.  C. — Schockley  v.  Southern  R 
Co.,  93  S.  C.  533,  77  SE  221. 

Tex. — Denlson,  etc,  R  Co.  v.  Car- 
ter, 9*  Tex.  196,  82  SW  782,  107  Am 
SR  626  [rev  (Civ.  A)  79  SW  320]; 
Galveston,  etc,  R  Co.  v.  Donaboe, 
56  Tex.  162;  Texas,  etc,  R.  Co.  v. 
Boron,  (Civ.  A.)  149  SW  295:  Mis- 
souri, etc,  R  Co.  v.  Gerren.  57  Tex. 
Civ.  A.  34.  121  SW  905;  Gulf,  etc;  R 
Co.  v.  Luther,  40  Tex.  Civ.  A.  617,  90 
SW  44;  Claiborne  v.  Missouri,  etc. 
R.  Co..  21  Tex.  Civ.  A.  648,  53  SW 
837,  57  SW  336. 

W.  Va. — Killmyer  v.  Wheeling 
Tract.  Co..  72  W.  Va.  148.  77  SE  908, 
48  LRANS  688. 

Wis. — Fick  v.  Chicago,  etc  R.  Co., 
68  Wis.  469,  32  NW  627,  «0  AmR  878 
and  note;  Bass  v.  Chicago,  ate.,  R 
Co.,  36  Wis.  450,  17  AmR  486.  39 
Wis.  636,  42  Wis.  664,  24  AmR  437; 
Milwaukee,  etc.,  R.  Co.  v.  Finney.  10 
wj.     388 

Man. — Hill  v.  Winnipeg  Electric 
R.  Co.,  21  Man.  442. 

Ont. — Decue  v.  Wabash  R-  Co..  3 
OntWR  102. 

[a]  The  failure  to  discharge  a 
legal  daty  owed  by  a  railroad  em- 
ployee to  a  passenger  Is  negligence. 
Texas  Cent  R.  Co.  v.  Cameron,  (Tex. 
Civ.  A.)  149  SW  709. 

[b]  Assigning  passenger  to  ooaoh. 
—A  conductor  or  other  servant  in 
performing  the  statutory  duty  of  as- 
signing passengers  to  the  proper 
coaches  acta  as  the  agent  of  the 
carrier,  and  it  is  liable  for  his  mis- 
conduct in  doing  so.  Denker  Trans- 
fer Co.  v.  Pugh,  162  Ky.  818.  173 
SW  189;  Louisville,  ttc.  R.  Co.  v. 
Rltchel,  148  Ky.  701,  147  SW  411.  41 
LRANS  968  and  note,  AnnCasl913E 
517. 

[c]  Conductor  falling  against  pas- 
senger,— The  conduct  of  the  con- 
ductor of  a  street  car  while  in  the 
car  is  in  a  sense  official  conduct  for 
which  the  street  railroad  is  respon- 
sible to  a  passenger  injured  thereby 
if  such  conduct,  as  in  carelessly  fall- 
ing against  the  passenger  and  injur- 
ing him,  is  negligence,  regardless  of 

whether  the  conductor  Is  in  general 
competent  or  incompetent.  or 
whether  or  not  the  street  railroad 
might  reasonably  know  of  his  incom- 
petency. Spinney  v.  Boston  EI.  R 
Co.,  188   Mass.  30,  73  NE  1021. 

[d]  •  Wbsre  a  motoneasi  and  con- 
ductor exchange  plaoes  and  an  acci- 
dent occurs  through  the  negligent 
operation  of  the  car,  the  carrier  is 
liable,  although  the  conductor  was 
not  acting  within  the  scope  of  his 
employment,    on    the   ground  of   the 


For  later  oases,  developments  and  ohangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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carriage,**  or  by  implication  from  the  situation  of 
the  parties,*4  although  such  acts  are  in  violation  of 
rules  of  the  carrier,88  or  contrary  to  its  orders.8* 
Nor  can  the  carrier  escape  this  liability  by  failing 
to  give  its  employees  full  instructions  or  by  restrict- 
ing their  authority  so  as  to  disable  them  from  prop- 
erly performing  their  duties."  But  ordinarily  the 
carrier  is  not  liable  if  the  acts  are  outside  of  the 
scope  or  course  of  the  employment  of  the  agent  or 
servant;**  nor  is  it  liable  -where  the  injuries  sus- 
tained are  not  caused  by  any  negligent  or  wrongful 
act  on  the  part  of  its  employees.** 

Contagious  disease.    It  has  been  held  that  a  pas- 
senger who  contracts  a  contagious  disease  from  a 


ticket  agent  of  a  carrier  while  purchasing  his 
ticket  cannot  recover  damages  if  the  carrier  did  not 
know  or  have  any  reason  to  know  that  the  agent 
had  such  disease;40  but  the  contrary  has  been  held 
where  the  agent  knew  that  he  was  infected  with 
such  a  disease.41 

The  owner  of  a  passenger  elevator  is  liable  for 
injuries  to  a  passenger  which  result  from  the  negli- 
gent or  wrongful  act  of  an  employee  while  acting  as 
such  and  within  the  scope  of  his  employment  ;48  but 
not  where  the  employee  is  acting  outside  the  scope 
of  his  employment,  Qr  where  the  negligent  or 
wrongful  act  is  done  by  one  who  has  no  duty  to 
perform  in  operating  the  elevator.44 


motor-man's  negligence  In  abandon- 
ing the  control  of  the  car  to  the  con- 
ductor. Hill  v.  Winnipeg  Electric 
R.  Co..  21  Man.   442. 

[e]  leaving  team  unattended^— 
The  fact  that  an  Injury  to  a  pas- 
senger in  a  livery  carriage  arose 
from  the  driver's  negligent  act  in 
leaving  the  carriage  unattended  to 
go  on  an  Independent  service  did  not 
relieve  hie  master  from  liability. 
John  Radel  Co.  v.  Borches,  147  Ky. 
506.   145  SW  165,  39  LRANS  227. 

33.  Orr  v.  Boockholdt,  10  Ala.  A. 
331,   65  S  430. 

"Limitation  of  or  exemption  from 
liability  see  generally  supra  Si  1151- 
1164. 

34.  Orr  v.  Boockholdt,  10  Ala.  A. 
331,  66  S  430. 

36.  Louisville,  etc.,  R.  Co.  v. 
Whitman.  70  Ala.  328;  Foley  v.  Bos- 
ton, etc.,  St.  R.  Co.,  198  Mass.  532, 
84  NE  846;  Dreyfus  v.  St.  Louis, 
etc,  R.  Co.,  124  Mo.  A.  686,  102  SW 
53.     See  also  cases  supra  note  82. 

[a]  "Failure  to  read  rules^— The 
fact  that  a  motorman  did  not  have 
time  to  read  the  rules  of  the  com- 

Jiany,  where  he  had  been  In  Its  serv- 
ce  nearly  two  weeks  after  having 
been  Instructed  for  twelve  days,  is 
no  excuse.  Foley  v.  Boston,  etc.,  St. 
R.  Co.,  198  Mass.  632.  84  NE  846. 

36-  Philadelphia,  etc.,  R.  Co.  v. 
Derby,  14  How.  (U.  S.)  468,  14  L.  ed. 
602:  Heenrlch  v.  Pullman  Palace-Car 
Co..  20  Fed.  100;  Schmidt  v.  New 
Orleans  R.  Co.,  116  La.  311,  40  S  714, 
7  LRANS  162.  See  also  cases  supra 
note  32.  . 

37.  Schmidt  ▼.  New  Orleans  R. 
Co.,  116  La.  311,  40  S  714,  7  LRANS 
168. 

38.  U.  8. — Lesinskr  v.  Metropoli- 
tan 6t.  R.  Co.,  88  Fed.  437,  31  CCA 
573. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Godfrey,  166  Ala.  202,  47  S 
186.  130  AmSR  76;  Goodloe  v.  Mem- 
phis, etc..  R.  Co.,  107  Ala.  233,  18  S 
166,    54   AmSR  67,   29   LRA  729. 

Ark. — Chicago,  etc..  R.  Co.  v.  Nel- 
son.   87   Ark7624,   113  SW  44. 
.     Fla. — Wright  v.  Georgia  Southern, 
etc.,    R.    Co..    66   Fla.    510,   63    S    909. 
LRA1916E  1134. 

111. — Chicago,  etc.,  R.  Co.  v.  Koeh- 
ler,  47  IU.  A.  147. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Carper.  112  Ind.  26,  13  NE  122,  14 
NE    352.   2  AmSR  144. 

Mass. — Langley  v.  Boston  El.  R. 
Co..  223  Mass.  492,  112  NE  79;  Mc- 
Gilvray  v.  West  End  St.  R.  Co.,  164 
Mass.  122,  41  NE  116. 

Miss. — Louisville,  etc,  R.  Co.  v. 
Douglass,  69  Miss.  723,  11  S  933,  30 

AmSR  682.  „,.,.,.         „    „ 

N.  Y. — Isaacs  v.  Third  Ave.  R.  Co., 
47  N.  Y.  122,  7  AmR  418;  Molloy  v. 
New  York  Cent.,  etc.,  R.  Co.,  10 
Daly  463. 

N.  C. — Owens  v.  Wilmington,  etc., 
R.  Co..  126  N.  C.  139,  86  SE  259,  78 
AmSR  642. 

Oh. — O'Nell  v.  Baltimore,  etc.,  R. 
Co..  2  Oh.  Cir.  Ct.  504,  1  Oh.  Cir.  Dec. 
610. 

Va. — Washington,  etc.,  R.  Co.  v. 
Carter,  117  Va.  424,  85  SE  482. 

Wash. — Marks  v.  Alaska  8S.  Co., 
71    Wash.   167,  127  P  1101. 

[al  "The  general  role  is  that  a 
carrier   can   be   held   liable  for   the 


torts  of  its  servants  only  when  they 
are  done  by  the  servant  in  the 
course  of  the  servant's  duty,  and  in 
his  undertaking  to  perform  it,  but 
not  when  they  are  acts  of  willful 
misconduct  not  done  in  the  line  of 
duty."  Wright  v.  Georgia  Southern, 
etc.,  R.  Co.,  66  Fla.  610.  618,  68  S 
909,   LRA1916E  1134. 

[b]  Directing  passenger  to  hotel. 
—In  the  absence  of  a  showing  to 
the  contrary.  It  is  not  within  the 
scope  of  a  station  agent's  authority 
to  suggest  to  or  Invite  passengers 
leaving  trains  at  the  station  to  go 
to  any  particular  hotel  not  owned  by 
the  carrier,  or  to  follow  any  par- 
ticular route  In  reaching  such  hotel, 
unless  such  route  has  otherwise  re- 
ceived the  sanction  of  the  carrier, 
although  It  may  be  within  his  au- 
thority to  inform  passengers  alight- 
ing from  trains  of  a  safe  way  of 
egress  from  the  station  or  of  ap- 
proaches reasonably  near  thereto; 
and  hence  a  statement  of  a  station 
agent  made  to  a  passenger  alighting 
from  a  train  at  night,  as  he  goes 
Into  the  station  to  deposit  his  grip, 
that  a  hotel  man  was  there  with  a 
light,  and  that  if  the  passenger 
would  hurry  he  could  catch  up  with 
him,  amounted  only  to  the  agent's 
individual  suggestion  for  which  the 
carrier  was  not  responsible,  unless 
the  route  taken  to  the  hotel  was 
within  the  station  grounds  or  ap- 
proaches thereto  or  was  a  passage- 
way Which  the  carrier  had  otherwise 
expressly  or  Impliedly  invited  the 
public  to  use  as  a  means  of  ingress 
or  egress  to  or  from  Its  station  and 
platforms.  Alabama  Great  Southern 
R.  Co.  v.  Godfrey.  156  Ala.  202,  47 
S   185,   180  AmSR   76. 

39.  Goodfellow  v.  Detroit  United 
R.  Co.,  165  Mich.  578,  119  NW  900,  20 
LRANS  1123  and  note;  Jones  v.  St. 
Louis,  etc.,  R.  Co.,  135  Mo.  A.  468, 
116  SW  4. 

[a]  Xnferenee  of  nagligenoe  un- 
warranted.— The  inference  that  a  car 
repairer  negligently  pushed  up  a  car 
door  which  he  had  been  requested  to 
repair  by  the  shipper  accompanying 
the  car,  whereby  it  was  caused  to 
fall  on  the  shipper  and  injure  him, 
is  unwarrantable,  where  it  does  not 
appear  that  it  was  unnecessary  to 
lift  the  door  to  see  how  it  could  be 
repaired,  or  that  it  was  unskillfully 
lifted.  Jones  v.  St.  Louis,  etc.,  R. 
Co.,  136  Mo.  A.  468,  116  SW  4. 

Inevitable  accident  see  infra  I 
1386. 

Proximate  cause  generally  see  in- 
fra «   1392. 

40.  Long  v.  Chicago,  etc.,  R.  Co., 
48  Kan.  28,  28  P  977,  30  AmSR  271. 
16  LRA  319. 

41.  Missouri,  etc.,  R.  Co.  v.  Raney, 
44  Tex.  Civ.  A   517,  99  SW  589. 

4a.  Sweeden  v.  Atkinson  Impr. 
Co.,  93  Ark.  397,  125  SW  439,  27  LRA 
NS  124;  H.  B.  Phillips  Co.  v.  Prultt, 
82  SW  628.  26  KyL  831,  83  SW  114, 
26  KyL  1105;  Zleman  v.  Kleckhefer 
El.  Mfg.  Co.,  90  Wis.  497,  68  NW 
1021. 

[a]  Apparent  scope  of  authority. 
—Where  It  was  the  duty  of  the 
cashier  in  defendant's  store  to  see 
that  the  door  of  the  passenger  eleva- 
tor was  kept  shut  when  not  in  use, 
but  not  her  duty  to  shut  It  herself, 


and  she  noticed  that  the  elevator  had 
moved  up  above  the  level  of  the  floor 
for  some  feet,  and  without  knowing 
of  the  approach  of  plaintiff,  a  cus- 
tomer, she  instructed  one  of  the 
bundle  boys  to  shut  the  door,  the 
evidence  In  an  action  by  plaintiff  for 
Injuries  sustained  owing  to  her  hav- 
ing stepped  into  the  shaft  warranted 
a  rinding  that  the  act  of  the  boy  in 
pulling  down  the  elevator  before 
shutting  the  door  was  within  the  ap- 
parent scope  of  his  authority  In 
obeying  the  cashier's  order.  H.  B. 
Phillips  Co.  v.  Pruitt,  82  SW  628,  26 
KyL  881.  83  SW  114,  26  KyL  1106. 

[b]  Owner  of  elevator  held  not 
operator.— Where  an  elevator  manu- 
facturing company  constructs  -an 
elevator  In  the  building  of  a  pro- 
spective purchaser  to  be  operated  by 
him  under  the  direct  supervision  of 
the  company  until  such  time  as  he 
shall  be  satisfied  that  It  is  In  thor- 
ough running  order,  and  while  It  is 
being  so  operated  owing  to  a  defect 
in  its  mechanism  It  falls,  severely 
injuring  one  of  the  prospective  pur- 
chaser's employees,  the  placing  of 
the  elevator  in  the  building  Is  not  a 
breach  of  the  Common-law  duty  pro- 
hibiting an  act  the  natural  and  prob- 
able consequence  of  which  will  be 
dangerous  to  the  lives  of  other  peo- 
ple: and  the  company  under  the  facts 
recited  not  being  the  operator*,  there 
is  no  other  ground  on  which  It  can 
be  held  liable.  Zleman  v.  Kleckhefer 
El.  Mfg.  Co.,  90  Wis.  497,  63  NW 
1021. 

43.  Sweeden  v.  Atkinson  Impr. 
Co.,  93  Ark.  397,  125  SW  439,  27  LRA 
NS   124. 

[a]  Thus  where  a  passenger  ele- 
vator operator  Invites  a  minor  into 
the  elevator  as  his  guest  for  the  pur- 

Kose  of  taking  her  for  a  ride,  as  she 
as  no  business  in  the  building  it 
is  an  act  without  the  scope  _of  the 
servant's  employment,  and  the  mas- 
ter is  not'  liable  for  Injuries  to  'the 
child  from  the  operator's  negligence. 
Sweeden  v.  Atkinson  Impr.  Co..  93 
Ark.  897,  125  SW  439,  27  LRANS 
124. 

[b]  Dangerous  Instrumentality^— 
A  master  is  not  liable  for  Injuries 
to  a  child  by  the  negligence  of  a  pas- 
senger elevator  operator  who  was 
acting  outside  the  scope  of  his  em- 
ployment In  letting  her  ride  thereon, 
on  the  theory  that  a  master  Is  re- 
sponsible for  the  acts  of  his  servant 
because  the  master  had  placed  him 
in  charge  of  a  dangerous  Instru- 
mentality, where  the  Injury  resulted 
from  the  negligent  act  of  the  oper- 
ator, and  not  from  the  character  of 
the  elevator  itself.  Sweeden  v.  At- 
kinson Impr.  Co.,  93  Ark.  397,  126 
SW  439,   27   LRANS   124. 

44.  Gibson  v.  International  Trust 
Co.,  177  Macs.  100,  68  NE  278.  52 
LRA  928;  Norfolk  Bd.  of  Trade  Bldg. 
Corp.  v.  Cralle,  109  Va.  246,  63  SB 
995,  132  AmSR  917,  22  LRANS  297. 

[a]  Tha  Janitor  of  a  building  who 
while  riding  in  the  elevator  moves 
the  elevator  boy's  stool  without  the 
latter's  knowledge  does  not  act  as 
the  servant  or  agent  of  the  owner  of 
the  building  in  so  doing,  so  as  to 
make  It  liable  for  his  negligence 
therein  to  a  passenger  injured  by  the 
starting  of  the  elevator,   where  the 
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[{  1325]  3.  Distinct  Doctrine  as  to  Camera.  It 
has  been  held  that  unless  a  willful  or  malicious  act 
is  done  within  the  scope  of  the  employment  of 
the  employees  of  the  carrier,  no  recovery  can  be 
had  for  an  injury  resulting  therefrom.45  But  many 
of  the  latest  and  best  considered  cases  hold  that  the 
rule  that  the  principal  or  master  is  not  liable  for 
injuries  resulting  from  the  willful  and  malicious 
acts  of  his  agent  or  servant,  not  done  within  the 
scope  of  his  employment,49  is  not  applicable  where 
the  injury  is  inflicted  on  a  passenger  by  a  carrier's 


agent  or  servant,47  and  recognize  a  distinct  doctrine 
as  applicable  to  carriers  of  passengers,  holding  car- 
riers liable  for  the  acts  of  their  servants  or  agents 
resulting  in  injuries  to  passengers,  whether  willful 
and  malicious  or  not,  and  whether  done  in  the  line 
of  their  employment  or  service  or  not,  if  done  dur- 
ing the  course  of  the  discharge  of  the  duty  which 
their  employers  owe  to  the  passengers;48  and  this 
rule  applies  to  the  wrongful  acts  of  any  agent  or 
servant  employed  in  the  general  business  of 
transportation.       The  ground  on  which  the  eases 


boy  losing  his  balance  In  attempting 
to  sit  down  reaches  for  something  to 
support  him  and  takes  hold  of  the 
lever.  Gibson  v.  International  Trust 
Co.,  177  Mass.  100.  68  NE  278,  62 
LRA  92*. 

[b]  Stranger. — Where  a  hallboy 
not  charged  with  any  duty  of  oper- 
ating an  elevator  or  of  seeing  that 
it  is  operated  requests  another  boy 
not  in  defendants  employ  to  take 
plaintiff  to  one  of  the  upper  floors, 
s  and  while  doing  so  plaintiff  is  in- 
jured by  the  boy's  negligent  opera- 
tion of  the  elevator,  the  relation  of 
master  and  servant  does  not  exist 
between  defendant  and  the  boy  run- 
ning the  elevator,  hence  defendant  Is 
not  liable  for  his  negligence.  Nor- 
folk Bd.  of  Trade  Bldg.  Corp.  v. 
Cralle,  109  Va.  246,  63  SB  995,  112 
AmSR  917,  22  LRANS  297. 

48.  Cunningham  v.  Seattle  Elec- 
tric R.,  etc.,  Co.,  3  Wash.  471,  28  P 
745;  Emerson  v.  Niagara  Nav.  Co.,  2 
Ont.  628;  Moore  v.  Metropolitan  R. 
Co.,  L.  R.  8  Q.  B.  36;  Allen  v.  London, 
etc.,  R.  Co.,  Li.  R.  6  Q.  B.  65;  Poulton 
v.  London,  etc.,  R.  Co.,  L.  R.  2  Q.  B. 
634;  Bayley  v.  Manchester,  etc.,  R. 
Co.,  L.  R.  8  C.  P.  148  [aft  L.  R.  7  C. 
P.  416];  Edwards  v.  London,  etc.,  R. 
Co.,  L.  R.  5  C.  P.  446;  Ooff  v.  Great 
Northern  R.  Co.,  3  E.  &  E.  672,  107 
ECL  672,  121  Reprint  694-  Roe  v. 
Birkenhead,  etc.,  R.  Co.,  7  Exch.  26, 
155  Reprint  845;  Seymour  v.  Green- 
wood, 7  H.  &  N.  355,  168  Reprint  611 
raff  6  H.  &  N.  369,  168  Reprint  1481; 
Lowe  v.  Great  Northern  R.  Go.,  62 
L.  J.  Q.  B.  624. 

46.  See  Agency  t  637;  Master  and 
Servant  [26  Cyc  1527J. 

47.  Birmingham  R.,  etc.,  Co.  v. 
Baird,  130  Ala.  334,  30  S  456,  89  Am 
SR  43,  64  LRA  752;  Johnson  v.  De- 
troit, etc,  R.  Co.,  130  Mich.  453,  90 
NW  274;  Shelby  v.  Metropolitan  St 
R.  Co..  141  Mo.  A.  514,  126  SW  1189; 
Houston,  etc.,  R.  Co.  v.  Washington, 
(Tex.  Civ.  A.)  30  SW  719.  See  also 
cases  infra  note  48. 

"It  [a  carrier  of  passengers]  can- 
not invoke  the  rule  that  the  master 
is  not  liable  for  an  injury  resulting 
from  the  wilful  and  malicious  acts 
of  his  agent,  not  done  in  the  course 
of  his  employment.  That  rule  does 
not  apply  when  the  injury  is  in- 
flicted upon  a  passenger  by  the  car- 
rier's servant/'  Houston,  etc.,  R. 
Co.  v.  Washington,  (Tex.  Civ.  A.) 
80   SW  719,  729. 

48.  U.  S.— Pendleton  v.  Kinsley, 
19  P.  Cas.  No.  10.922,  3  Cliff.  416. 

Ala.-r-Blrmingham  R.,  etc.,  Co.  v. 
Balrd,  130  Ala.  334,  30  S  456,  89  Am 
SR  43.  64  LRA  762. 

Fla. — Wright  v.  Georgia  Southern, 
etc.,  R.  Co.,  66  Fla.  510,  63  S  909, 
LRA1916E   1134. 

111. — Wabash,  etc.,  R.  Co.  v.  Rec- 
tor, 104  111.  296;  Cogglns  v.  Chicago, 
etc.,  R.  Co.,  18  111.  A.  620;  Chicago, 
etc..  R.  Co.  v.  Barrett.  16  111.  A.  17. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Kelly,  92  Ind.  371,  47  AmR  149;  Chi- 
cago, etc.,  R.  Co.  v.  Fisher,  (A.)  110 
NE  240;  Baltimore,  etc.,  R.  Co.  v. 
Davis,  44  Ind.  A. '375,  89  NE  403. 

Iowa. — Ray  v.  Chicago,  etc.,  R.  Co., 
163    Iowa   430,    144    NW   1018. 

Ky. — Louisville  R.  Co.  v.  Kupper, 
118  SW  266;  Winnegar  v.  Central 
Pass.  R.  Co.,  85  Ky.  647,  4  SW  237; 
Sherley  v.  Billings,  8  Bush  147,  8 
AmR  461. 

Me. — Hanson  v.  European,  etc.,  R. 


Co..  62  Me.  84,  16  AmR  404;  Goddard 
v.  Grand  Trunk  R.  Co.,  57  Me.  202, 
2  AmR  39. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234,  101  NE  368.  44 
LRANS  1125,  AnnCasl914B  866; 
Hayne  v.  Union  St.  R.  Co.,  189  Mass. 
551,  76  NE  219,  109  AmSR  655,  3 
LRANS  606  and  note;  Bryant  v. 
Rich.  106  Mass.  180,  3  AmR  311. 

Mich. — Johnson  v.  Detroit,  etc.,  R. 
Co.,  130  Mich.  453,   90  NW  274. 

Minn. — Conger  v.  St.  Paul,  etc.,  R. 
Co.,   45  Minn.   207,   47   NW  788. 

Miss. — St.  Louis,  etc.,  R.  Co.  v. 
Sanderson,  99  Miss.  148,  54  S  885, 
46  LRANS  352. 

Mo. — Ephland  v.  Missouri  Pac.  R. 
Co.,  137  Mo.  187,  37  SW  820,  88  SW 
926,  59  AmSR  498,  86  LRA  107  (aff 
71  Mo.  A.  697]:  Malecek  v.  Tower 
Grove,  etc.,  R.  Co.,  67  Mo.  17;  Eads 
v.  Metropolitan  "  R.  Co..  43  Mo.  A. 
636;  Randolph  v.  Hannibal,  etc.,  R. 
Co.,  18  Mo.  A.  609. 

Mont. — Talllon  v.  Mears,  29  Mont. 
101.  74  P  421,  1  AnnCas  613  and  note. 

Nev. — Quigley.  v.  Central  Pac.  R. 
Co.,  11  Nev.  360,  21  AmR  767. 

N.  T. — Palmeri  v.  Manhattan  R. 
CO.,  133  N.  T.  261,  30  NE  1001.  28 
AmSR  632,  16  LRA  136  [aff  60  Hun 
679.  14  NYS  468,  and  dlst  Mulligan 
v.  New  York,  etc.,  R.Co..  129  N.  Y. 
606,  29  NE  952,  26  AmSR  539,  14 
LRA  791];  Stewart  v.  Brooklyn,  etc., 
R.  Co.,  90  N.  Y.  688,  43  AmR  185 
[dist  Isaacs  v.  Third  Ave.  R.  Co.,  47 
N.  Y.  122.  7  AmR  418];  Fisher  v. 
Metropolitan  El.  R.  Co.,  34  Hun  433; 
Lyons  v.*-  Broadway,  etc.,  R.  Co.,  10 
NYS   237 

N.  C— White  v.  Norfolk,  etc.,  R. 
Co.,  115  N.  C.  631,  20  SB  191,  44 
AmSR  489. 

Tenn. — Springer  Transp.  Co.  v. 
Smith,  16  Lea  498.  1  SW  280. 

Tex. — Dillingham  v.  Russell,  78 
Tex.  47,  11  SW  139,  15  AmSR  763,  8 
LRA  634  and  note;  International, 
etc.,  R.  Co.  v.  Kentle,  2  Tex.  A.  Civ. 
Cas.  {  303. 

Wash. — Marks  v.  Alaska  SS.  Co., 
71   Wash.  167,  127  P  1101. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SE  1103; 
Teel  v.  Coal,  etc.,  R.  Co.,  66  W.  Va. 
316.  66  SE  470;  Gillingham  v.  Ohio 
River  R.  Co.,  85  W.  Va.  588,  14  SE 
243,  29  AmSR  827.  14  LRA  798; 
Rlcketts  v.  Chesapeake,  etc.,  R.  Co., 
33  W.  Va.  433.  10  SE  801,  26  AmSR 
901,  7  LRA  364. 

Wis. — Firemen's  Fund  Ins.  Co.  v. 
Schreiber.  150  Wis.  42.  135  NW  507, 
45    LRANS    314,   AnnCasl913E   823. 

[a]  Seasons  t or  rale. — (1)  "Passen- 
gers riding  on  railroad  trains  are 
peculiarly  under  the  control  of  the 
carrier's  agents  and  are  practically 
helpless  in  guarding  against  intru- 
sions on  their  part,  and  so  the  law 
Is  settled  that  a  railroad  company  is 
responsible  for  any  acts  of  its  serv- 
ants on  the  train  which  tend  to  in- 
jure or  humiliate  the  passenger." 
Ray  v.  Chicago,  etc.,  R.  Co.,  163 
Iowa  430,  433,  144  NW  1018.  (2)  The 
duty  of  a  carrier  to  carry  passengers 
safely  and  expeditiously,  and  to  con- 
serve by  every  reasonable  means  the 
convenience,  comfort,  and  peace  of 
the  passengers,  rests  on  its  agents 
who  must  protect  each  passenger 
from  bodily  discomfort,  insult,  in- 
dignities, and  personal  violence,  and 
although  the  act  of  an  agent  breach- 
ing such  duty  is  one  which  bears  no 


relation  to  the  duty  of  the  carrier, 
and  is  not  connected  as  an  incident 
to  the  discharge  of  any  duty,  the 
carrier  is  liable  because  of  a  viola- 
tion of  the  duty  which  it  owes  to 
passengers.  Baltimore,  etc.,  R.  Co. 
v.  Davis,  44  Ind.  A.  375,  89  NE  403. 

[b]  Canjtfxur  passenger  to  Jtuasxt 
from  train  i ■  (f)  A  railroad  company 
while  running  a  mixed  train  is  an- 
swerable for  damages  resulting  to  a 
?assenger  from  jumping  from  the 
rain  on  account  of  the  negligent  and 
terrifying  acts  of  one  of  its  brake- 
men  made  In  the  car  in  which  be 
was  being  carried,  and  from  which 
he  might  reasonably  infer  that  a 
wreck  of  the  train  was  imminent, 
although  such  brakeman  had  no  ex- 
press duty  to  perform  in  or  about 
such  car,  or  In  the-  direction  of  pas- 
sengers, and  no  real  danger  was  Im- 
minent. Ephland  v.  Missouri  Pac.  R. 
Co.,  187  Mo.  187,  87  SW  820,  38  SW 
926,  59  AmSR  498,  35  LRA  107  [aff 
71  Mo.  A.  697].  (2)  A  brakeman 
whose  duty  it  is  to  assist  passengers 
on  and  off  the  oar  and  to  call  sta- 
tions and  the  like  is  acting  within 
the  scope  of  his  agency  in  directing 
a  passenger  who  is  being  carried 
past  his  station  to  jump  from  the 
train,  and  the  carrier  is  bound  by  his 
direction.  Owens  v.  Wabash  R.  Co, 
84   Mo.  A.   143. 

49.  Hayne  v.  Union  St  R.  Co, 
189  Mass.  651.  76  NE  219,  109  AmSR 
655,  S  LRANS  60S;  International, 
etc.,  R.  Co.  v.  Lane,  (Tex.  Civ.  A.) 
127  SW.  1066;  St.  Louis  Southwestern 
R.  Co.  v.  Franklin,  (Tex.  Civ.  A.)  44 
SW  701. 

[a]  "The  reason  for  the  role  ap- 
plies as  well  when  the  servant  Is 
employed  upon  another  car  as  when 
he  is  working  on  the  car  upon  which 
the  injury  occurs.  If  one  of  the  rea- 
sons for  the  liability  is  that  the 
servant,  through  his  relation  to  his 
master,  owes  a  duty  to  protect  the 
passenger  from  injuries  by  others, 
and  a  fortiori  from  injuries  by  him- 
self, this  duty,  so  far  as  it  relates 
to  the  last  branch  of  the  obligation, 
is  not  confined  to  servants  the  nature 
of  whose  service  requires  them  to 
give  personal  attention  to  the  pas- 
senger in  reference  to  possible  In- 
juries from  others,  but  it  Includes 
those  employed  in  the  general  busi- 
ness of  transportation,  and  Involves 
a  duty  to  refrain  from  doing  Injury 
to  any  of  the  master's  passengers, 
whether  in  the  special  charge  of  the 
servant  or  not  It  would  be  too 
strict  and  narrow  a  rule  to  hold  that 
this  liability  of  the  master  extends 
only  to  injuries  by  servants  espe- 
cially charged  with  the  duty  of  pro- 
tecting passengers  from  injury." 
Hayne  v.  Union  ,St  R.  Co.,  189  Mass. 
651,  653.  76  NE  219.  109  AmSR  655, 
3   LRANS   605. 

[b]  Illustrations. — (1)  Where  the 
conductor  of  one  car  In  sport  threw 
a  dead  hen  at  the  motorman  of  the 
car  on  which  plaintiff  was  riding, 
and  the  hen  missed  the  motorman. 
struck  the  window  of  the  car  near 
where  plaintiff  was  sitting,  and  in- 
jured her,  the  fact  that  the  conductor 
was  a  member  of  the  crew  of  an- 
other car  than  that  in  which  plaintiff 
was  riding  did  not  exempt  defend- 
ant from  liability  for  such  Injuries. 
Hayne  v.  Union  St.  R.  Co.,  189  Mass. 
651,  76  NE  219,  109  AmSR  6S5.  3 
LRANS    605.      (2)     It    is    immaterial 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjVJUVLC 


§§  1325-1326]  ■ 


CARRIERS 


[IOC.  J.]     889 


which  recognize  this  doctrine  proceed  is  that  the 
carrier  as  a  part  of  its  contract  of  carriage  is 
bound  to  protect  the  passenger  from  all  tortious 
acts  of  ,its  employees,  and  that  for  a  breach  of  this 
contract,  however  occasioned,  a  passenger  may 
recover. 

Insurer.  While  the  carrier  cannot  be  regarded 
as  an  insurer  of  the  safety  of  the  passenger  in  all 
events,81  under  this  doctrine  it  may  be  regarded  as 
insuring  that  the  passenger  will  not  be  injured 
through  the  negligent  or  willful  acts  of  its  em- 
ployees while  engaged  in  performing  a  duty  which 
the  carrier  owes  to  the  passenger.5* 

After  termination  of  relation.    If  the  relation  of 


carrier  and  passenger  has  terminated,  there  can  be 
no  recovery  for  the  willful  or  malicious  acts  of  an 
employee  thereafter.53 

[$  1326]  4.  Assaults  or  Personal  Violence — a.  In 
General.5*  In  accordance  With  the  foregoing  rule,55 
it  is  generally  held  that  where  any  servant  or  agent 
of  the  carrier  while  engaged  in  carrying  out  the 
carrier '8  duty  of  transportation  assaults  a  pas- 
senger, or  otherwise  infringes  the  right  of  protec- 
tion to  which  he  is  entitled,  the  carrier  is  liable, 
irrespective  of  whether  the  servant  or  the  agent  in 
the  thing  done  was  acting  for  the  carrier  or  for  his 
own  purposes,58  unless  the  assault  was  justified  by 


what  position  in  the  railroad  com- 
pany'a  employ  a .  servant  holds  to 
whom  a*  passenger  reports  the  con- 
dition of  the  door  or  a  car  which 
subsequently  injures  the  passenger, 
where  such  servant  is  superintend- 
ing the  movement  of  the  cars,  as  the 
railroad  company  will  be  liable  for 
his  negligence  no  matter  what  posi- 
tion he -holds  in  its  employ.  Inter- 
national, etc..  R  Co.  v.  Lane,  (Tex. 
Civ.  A.)    127  SW  1066. 

BO.  U.  S. — Pendleton  v.  Kinsley, 
19  F.  Cas.  No.  10,942.  S  Cliff.  416. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby.  183  Ala.  237,  62  S  889:  Cul- 
berson v.  Empire  Coal  Co,,  166  Ala. 
416     47   S   287. 

Fla. — Wright  v.  Georgia  Southern, 
etc..  R  Co.,  66  Fla.  510.  63  S  909. 
LRA1916E  1134;  Pelot  v.  Atlantic 
Coast  Line  R.  Co.,  60  Fla.  159,  63  S 
937 

111. — Chicago,  etc.,  R.  Co.  v.  Bar- 
rett,   16    111.  A.   17. 

Ind. — Louisville,  etc*  R.  Co.  v. 
Kelly,  92  Ind.  871,  47  AmR  149: 
Baltimore,  etc.,  R  Co.  v.'  Davis,  44 
Ind.  A.  375.  89  NE  403. 

Iowa. — Ray  v.  Chicago,  etc,  R.  Co., 
163  Iowa   430,   144   NW  1018. 

La. — Alexander  v.  New  Orleans  R., 
etc.,  Co..  129  La.  959,  67  S  283. 

Mass. — Thayer  v.  Old  Colony  St. 
R.  Co..  214  Mass.  234.  101  NE  368, 
44    LRANS    1125,    AnnCasl914B    866. 

Mo. — Farber  v.  Missouri  Pac.  R 
Co.,  116  Mo.  81,  22  SW  681,  20  LRA 
350. 

N.  T. — Brewster  v.  Interborough 
Rapid  Transit  Co..  68  Misc.  348.  123 
NTS   992. 

N.  C. — White  v.  Norfolk,  etc.,  R. 
Co.,  115  N.  C.  631.  20  SB  191,  44 
AmSR  489. 

Tex. — Texas  Midland  R.  Co.  v. 
Dean,  98  Tex.  617,  85  SW  1135,  70 
LRA  943  [rev  (Civ.  A.)  82  SW 
6241. 

Wash. — Blomsness  v.  Puget  Sound 
Electric  R.  Co.,  47  Wash.  620,  92  P 
414,    17  LRANS  763. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SE  1103. 

Wis. — Craker  v.  Chicago,  etc.,  R. 
Co..   36  Wis.  657,  17  AmR  504. 

See  also  cases  supra  note  48. 

"As  between  the  carrier  and  Its 
passengers  the  contract  of  carriage 
imposes  upon  the  carrier  the  duty, 
not  only  to  carry  safely  and  expe- 
ditiously between  the  termini  of  the 
road  expressed  in  the  contract,  but 
also  to  conserve  by  every  reasonable 
means  their  convenience,  comfort, 
and  peace  throughout  the  journey. 
And  the  same  duty  is  of  course  upon 
the  carrier's  agents.  They  are  under 
a  duty  to  protect  each  passenger 
from  bodily  discomfort,  from  insult, 
from  indignities,  and  personal  vio- 
lence from  whatever  source.  This 
Is  true  although  the  act  is  one  which 
bears  no  relation  to  the  duty  of  -car- 
rier, and  is  not  connected  as  an  inci- 
dent to  the  discharge  of  any  duty. 
In  such  case  the  carrier  is  liable 
because  of  violation  of  duty  it  owes 
to  passengers,  and  not  that  the  act 
is  incident  to  the  duty  and  scope 
of  employment.  It  is  not  applicable 
to  such  acts."  Baltimore,  etc.,  R 
Co.  v.  Davis.  44  Ind.  A.  375,  89  NE 
403,  404.  To  same  effect  White  v. 
Norfolk,   etc.,  R.   Co.,  115  N.  C.   631, 


20  SE  191..  44  AmSR  489. 

"A  common  carrier  of  passengers 
Impliedly  agrees  to  exercise  the  ut- 
most care  and  diligence,  consistent 
with  the  proper  management  of  his 
business,  to  protect  his  passengers 
from  injury  through  the  misconduct 
of  other  persons,  while  he  is  per- 
forming his  contract  for  their  trans- 
fortation.  They  necessarily  submit 
hemselve8  in  a  large  degree  to  his 
care  and  control,  and  he  undertakes 
to  provide  for  their  safety  in  all 
those  particulars  which  ought  to  be 
under  his  direction  and  management. 
Among  these,  to  a  certain  extent, 
are  the  kind  of  persons  permitted  to 
approach  the  passengers  on  the  car- 
rier's premises,  and  the  rules  and 
regulations  which  govern  the  con- 
duct of  the  carriers  servants  and 
others,  while  the  contract  for  car- 
riage is  being  performed.  While  the 
carrier  does  not  guarantee  perfec- 
tion in  these  particulars,  he  is  under 
an  obligation  of  Implied  contract  and 
consequent  legal  duty,  to  use  a  very 
high  degree  of  care  to  prevent  in- 
juries that  might  be  caused  by  the 
negligence  or  willful  misconduct  of 
others.  This  rule  prevails  generally 
in  the  American  courts."  Hayne  v. 
Union  St.  R.  Co.,  189  Mass.  551.  652, 
76  NE  219.  109  AmSR  655,  3  LRANS 
606. 

[a]  "The  inqairy  is,  not  whether 
the  servant  acted  as  the  carrier's 
agent  in  Inflicting  the  injury  but 
whether  the  master  has  broken  his 
contract  for  the  safe  carriage  of  the 
passenger."  Layne  v.  Chesapeake, 
etc.,  R  Co.,  66  W.  Va.  607,  618,  67 
SE  1103. 

[b]  Absurd  results  of  contrary 
mis*— "A  rule  which  should  make 
the  carrier  liable  when  the  act  result- 
ing in  the  injury  was  carelessly,  but 
unintentionally  done,  and  exonerate 
him  when  the  injury  was  the  result 
of  the  Intentional  act  of  the  servant 
would  lead  to  most  absurd  results. 
By  such  a  rule  a  stage  company  who 
should  place  a  lady  passenger  under 
the  protection  of  its  driver,  to  be 
carried  over  its  route,  would  be 
liable  if,  by  his  unskillful  driving, 
he  upset  the  coach  and  injured  her; 
but  If,  taking  advantage  of  his  op- 
portunity, he  should  assault  and  rob 
her,  the  carrier  would  go  scot  free. 
If  the  porter  of  a  sleeping  car,  em- 
ployed to  guard  the  car  while  the 
passengers  sleep,  should  himself  fall 
asleep  or,  abandoning  his  post,  allow 
a  pickpocket  to  enter  and  rob  the 
passengers,  the  company  would  be 
liable:  but  if  the  guardian  should 
himself  turn  pickpocket,  and  rifle 
the  pockets  of  the  passengers,  the 
company  would  not  be  responsible 
for  his  acts."  Stewart  v.  Brooklyn, 
etc.,  R.  Co.,  90  N.  Y.  688,  692,  43 
AmR  185. 

fc]  Particular  act  unauthorised. 
— A  carrier  is  responsible  for  in- 
juries willfully  or  carelessly  In- 
flicted on  passengers  by  servants 
engaged  in  the  performance  of  duties 
within  the  general  scope  of  their 
employment,  whether  the  particular 
act  was  or  was  not  authorized  by 
the  master.  The  question  In  such 
cases  is  whether  the  servant  was, 
when  he  inflicted  the  Injury,  acting 
within   the   line   of  his   duties,  and 


not  whether  the  particular  act  was 
authorized.  Louisville,  etc.,  R.  Co. 
v.  Kelly.  92  Ind.   371,   47  AmSR   149. 

[d]  Passengers  do  not  oontraot 
merely  for  room  and  transportation 
from  one  place  to  another,  but  for 
good  treatment  and  against  personal 
rudeness  and  want  of  interference 
with  their  persons,  either  by  the 
carrier  or  its  ,  agents  employed  in 
the  management  of  the  conveyance; 
and  whatever  may  be  the  motive 
which  incites  a  carrier's  servant  to 
commit  an  unlawful  or  improper  act 
toward  a  passenger  during  the 
existence  of  the  relation  of  carrier 
and  passenger,  and  regardless  of 
whether  the  wrong  is  committed  in 
the  execution  of  the  servant's  em- 
ployment, the  carrier  Is  liable  for 
the  act  and  Its  natural  and  legiti- 
mate consequences.  Pelot  v.  Atlantic 
Coast  Line  R.  Co.,  60  Fla.  169,  58  S 
937. 

01.     Bee  supra  {   1302. 

83.  U.  S. — Pennsylvania  R.  Co.  v. 
McCaffrey,  149  Fed.  404,  79  CCA  224. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Tu- 
key,  119  Ark.  28,  176  SW  403,  LRA 
1916E  320;  Moore  v.  Louisiana,  etc., 
R.  Co..  99  Ark.  238,  137  SW  826.  34 
LRANS  299;  St.  Louis,  etc.,  R.  Co.  v. 
Dowgiallo.   82  Ark.   289,    101    SW  412. 

111.— McMahon  v.  Chicago  City  R. 
Co.,  143  111.  A.  608  [aff  239  111.  834, 
88  NE  223];  Illinois  Southern  R.  Co. 
v.  Hubbard.  106  111.  A.  462;  Chicago, 
etc.,  R.  Co.  v.  Barrett.  16  111.  A.  17. 

Ind.— Chicago,  etc.,  R  Co.  v. 
Fisher,    (A)    110    NE    240. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Francisco.  149  Ky.  307,  148  SW  46, 
42  LRANS  83. 

Mass. — Hayne  v.  Union  St.  R.  Co., 

189  Mass.  551,  76  NE  219,  109  AmSR 
655,    3   LRANS   605. 

Mo. — Van  Hoeffen  v.  Columbia 
Taxicab  Co.,  179  Mo.  A.  691,  162  SW 
694;  McQuerry  v.  Metropolitan  St. 
R.  Co.,  117  Mo.  A.   266.  92  SW  912. 

N.  T. — Zeccardl  v.  Tonkers  R.  Co., 

190  N.  Y.  389,  83  NE  31,  17  LRANS 
770  [rev  113  App.  Div.  649,  99  NYS 
936];  Miller  v.  Brooklyn  Heights  R. 
Co.,  124  App.  Div.  637,  108  NYS  960; 
Baumsteln  v.  New  York  City  R.  Co., 
56  Misc.  498,  107  NYS  23. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R  Co.,  66  W.  Va.  607,  67  SE  1103. 

Wis. — Firemen's  Fund  Ins.  Co.  v. 
Schreiber,  150  Wis.  42,  136  NW  507, 
45    LRANS    314,   AnnCasl913E    823. 

63.  Palmer  v.  Winston-Salem  R., 
etc.,  Co.,  131  N.  C.  250,  42  SE  604; 
Missouri,  etc.,  R  Co.  v.  Pope,  (Tex. 
Civ.  A.)   149   SW  1185. 

Assaults  or  personal  violence  after 
relation  terminated  see  infra  8  1326. 

64.  Cross  references: 

Assaults    in    ejecting    passenger   who 

has  forfeited  his  right  to  carriage 

see  supra  f  1194. 
Indecent    assaults    on    females    see 

Infra  {   1328. 

SB.     See  supra  5  1325. 

66,  U.  S. — New  Jersey  Steamboat 
Co.  v.  Brockett,  121  U.  S.  637,  7  SCt 
1039.  30  L.  ed.  1049;  Kansas  City 
Southern  R.  Co.  v.  Willsie,  224  Fed. 
908,  140  CCA  352;  Pendleton  v.  Kins- 
ley, 19  F.  Cas.  No.  10.922,  3  Cliff.  416. 

Ala. — Southern    R.    Co.    v.    Hanby, 
183    Ala.    255,    62    S    871;    Nashville, 
etc.    R.   Co.   v.  Crosby,   188   Ala.   237.   > 
62  S  889;  Alabama  City,  etc.,  R.  Co. 
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some  act  of  the  passenger;57  and  in  some  jurisdie-  |  tions  this  rale  is  prescribed  by  statute.™ 

v.  Sampley,  169  Ala.  372,  53  S  142; 
Culberson  v.  Empire  Coal  Co..  166 
Ala.  416,  47  S  237;  Southern  R.  Co.  v. 
Wildman    119  Ala.   S65.  24   S  764, 

Ark. — Moore  v.  Louisiana,  etc..  R. 
Co..  99  Ark.  233,  137  SW  826.  34 
LRANS  299;  Mayfleld  v.  St.  Louis, 
etc.,  R  Co.,  97  Ark.  24,  133  SW  168, 
32   LRANS   526. 

Del. — Whittington  v.  Philadelphia, 
etc.,  R.  Co.,   93  A  563. 

Fla. — Wright  v.  Georgia,  etc.,  R. 
Co..  66  Fla.  ^10,  63  S  909,  LRA1916E 
1134. 

Ga. — Brunswick,  etc.,  R  Co.  v. 
Bostwick,  100  Ga.  96,  27  SE  725; 
Turner  v.  Western,  etc.,  R.  Co.,  69 
Ga.  827. 

111. — Chicago,  etc.,  R.  Co.  v.  Pea- 
cock, 48  111.  253;  St.  Louis,  etc..  R. 
Co.  v.  Dalby.  19  111.  853;  Chicago  City 
R.  Co.  v.  Cooper,  128  111.  A.  528;  Chi- 
cago, etc..  R.  Co.  v.  Tracey,  109  111. 
A.  568;  Hanson  v.  Urbana,  etc.,  R. 
Co..  75  111.  A.  474. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  644,  14  NE  572,  16 
NE  197;  Louisville,  etc.,  R.  Co.  v. 
Kelly.  92  Ind.  371,  47  AmR  149; 
Evansville,  etc.,  R.  Co.  v.  Baum,  26 
Ind.  70;  Indianapolis  Union  R  Co.  v. 
Cooper.  6  Ind.  A.  202,  83  NE  219. 

Kan. — Atchison,  etc,  R.  Co.  v. 
Henry,  66  Kan.  715,  41  P  962.  29  LRA 
466. 

Ky. — Sherley  v.  •  Billings,  8  Bush 
147,  8  AmR  451. 

La. — Williams  v.  Pullman  Palace 
Car  Co..  40  La.  Ann.  417,  4  S  85,  8 
AmSR  638;  Block  v.  Bannennan,  10 
La.   Ann.  1. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co.,  67  He.  202.  2  AmR  39. 

Md.— Philadelphia,  etc.,  R  Co.  v. 
Crawford,  112  Md.  608,  77  A  278; 
Tolchester  Beach  Impr.  Co.  v. 
Scharnagl,  106  Md.  199.  65  A  916; 
Baltimore,  etc.,  R.  Co.  v.  Barger,  80 
Md.  23.  30  A  660.  45  AmSR  319, 
26   LRA  220. 

Mass. — Hull  v.  Boston,  etc.,  R.  Co., 
210  Mass.  169,  96  NE  68.  86  LRANS 
406.  AnnCasl912C  1147. 

Miss. — Yasoo,  etc.,  R  Co.  v.  Shelby, 
96  Miss.  155,  48  S  402. 

Mo. — Fornoff  v.  Columbia  Tazlcab 
Co.,  179  Mo.  A.  620,  162  SW  699; 
Shelby  v.  Metropolitan  St.  R  Co.,  141 
Mo.  A.  514,  125  SW  1189;  Keen  v. 
St.  Louis,  etc.,  R.  Co.,  129  Mo.  A. 
801,  108  SW  1125;  Murphy  v.  St. 
Louis  Transit  Co.,  96  Mo.  A.  272, 
70  SW  159;  Eads  v.  Metropolitan  R 
Co.,  43  Mo.  A.  686. 

Nev. — Quigley  v.  Central  Pac.  R. 
Co..  11  Nev.  360,  21  AmR  767. 

N.  J. — Haver  v.  Central  R  Co.,  62 
N.  J.  L.  282,  41  A  916,  72  AmSR 
647,    43    LRA    84. 

N.  Y. — Dwinelle  v.  New  York  Cent, 
etc,  R  Co.,120  N.  Y.  117,  24  NE  319, 
30  NYSt  578,  17  AmSR  611,  8  LRA 
224;  Higglns  v.  Watervliet  Turnpike, 
etc.,  R.  Co.,  46  N.  Y.  28,  7  AmR 
293;  McLeod  v.  New  York,  etc.,  R. 
Co.,  72  App.  Dlv.  116.  76  NYS  347: 
Brewster  v.  Interborough  Rapid 
Transit  Co.,  68  Misc.  348,  123  NYS 
992;  Guariello  v.  Union  R  Co.,  47 
Misc.  486,  94  NYS  538;  Danxiger  v. 
Interborough  Rapid  Transit  Co.,  104 
NYS  845;  Lyons  v.  Broadway,  etc., 
R.   Co..   10   NYS   237. 

N.  C— Williams  v.  Gill.  122  N.  C. 
967,  29  SE  879;  Daniel  v.  Petersburg 
R.  Co.,   117  N.  C.   592,  28   SE  327. 

Oh. — Passenger  R  Co.  v.  Young, 
21  Oh.  St.  618,  8  AmR  78;  Pittsburg, 
etc.,  R.  Co.  v.  Slusser,  19  Oh.  St. 
157. 

Pa. —  Sharrer  v.  Paxson,  171  Pa.  26, 
83  A  120;  Artherbolt  v.  Erie  Electric 
Motor  Co.,  27  Pa.  Super.   141. 

Tenn. — Knoxville  Tract.  Co.  v. 
Lane,  103  Tenn.  376,  53  SW  567,  46 
LRA  579. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Huddleston,  (Civ.  A.)  178  SW 
704;  Dallas  Cons.  Electric  St.  R.  Co. 
v.  Gllmore,  (Civ.  A)  138  SW  1134; 
Missouri,  etc.,  R.  Co.  v.  Gerren,  67 
Tex.  Civ.  A.  34.  121  SW  905;  St. 
Louis,  etc.,  R.  Co.  v.  Franklin,   (Civ. 


A.)  44  SW  701;  International,  etc.. 
R  Co.  v.  Mulliken.  10  Tex.  Civ.  A. 
663.  32  SW  162;  Houston,  etc.,  R.  Co. 
v.  Washington,  (Civ.  A.)  20  SW 
719;  Texas,  etc.,  R  Co.  v.  Edmond. 
(Civ.  AJ    29  SW  618. 

Va. — Southern  R  Co.  v.  Grubbs, 
115  Va.    876,   80   SE   749. 

Wash. — Cunningham  v.  Seattle 
Electric,  etc.,  R  Co.,  3  Wash.  471, 
28  P  746. 

W.  Va. — Layne  ▼.  Chesapeake,  etc., 
R.  Co..  66  W.  Va.  607,  617,  67  SB 
1103   [quot  Cyc]. 

"One  of  the  prime  duties  resting 
upon  a  railroad  company  is  to  pro- 
tect its  passengers  from  assaults  and 
Injuries  by  its  servants;  nor  does 
the  question  of  Its  liability  for  a 
breach  of  this  duty  depend  upon 
whether  or  not  the  servant,  in  the 
performance  of  the  act.  is  within  the 
scope  of  his  employment."  Indian- 
apolis Union  R.  Co.  v.  Cooper,  6  Ind. 
A.  202,  83  NE  219.  220.  To  same 
effect  Dallas  Cons.  Electric  R.  Co.  v. 
Gilmore,"  (Tex.  Civ.  A)  138  SW  1184. 

"If  the  agent  or  servant  of  a  cor- 
poration assaults  a  stranger,  the  cor- 
§  oration  is  not  In  any  way  liable; 
ut  the  rule  is  different  where  the 
assault  Is  made  upon  a  passenger  of 
the  corporation.  It  is  the  duty  of 
every  railroad  corporation  to  carry 
its  passengers  safely,  and  to  treat 
them  respectfully.  They  should  pro- 
tect their  passengers  from  violence 
and  Insult,  and  are  bound  to  use 
such  reasonable  precautions  as  hu- 
man judgment  and  ordinary  fore- 
sight are  capable  of,  in  order  to  make 
the  journey  safe  and  comfortable. 
In  the  language  of  the  authorities 
they  are  bound  to  protect  their  pas- 
sengers not  only  against  the  vio- 
lence and  Insults  of  strangers  and 
co-passengers,  but  a  fortiori,  against 
the  violence  and  Insults  of  their  own 
conductors,  agents  and  servants,  and 
If  this  duty  is  not  performed,  they 
should,  of  course,  be  held  respon- 
sible." Quigley  v.  Central  Pac.  R. 
Co.,  11  Nev.  850,  862,  21  AmR 
757. 

"The  Idea  that  the  servant  of  a 
carrier  of  persons  may,  In  the  In- 
tervals between  rendering  personal 
services  to  the  passenger  for  his 
accommodation,  assault  the  person  of 
the  passenger,  destroy  his  con- 
sciousness and  disable  him  from 
further  pursuit  of  his  journey,  is 
not  consistent  with  tbe  duty  that 
the  carrier  owes  to  the  passenger, 
and  is  little  less  than  monstrous. 
While  this  general  duty  rested  upon 
the  defendant  to  protect  the  person, 
of  the   passenger  during  the  entire 

Serformance  of  the  contract.  It  signl- 
es  but  little  or  nothing  whether  the 
servant  had  or  had  not  completed  the 
temporary  or  particular  service  he 
was  performing  or  had  completed  the 
performance  of  it,  when  the  blow 
was  struck.  That  blow  was  given 
by  a  servant  of  the  defendant  while 
the  defendant  was  performing  its 
contract  to  carry  safely  and  to  pro- 
tect the  person  of  the  plaintiff,  and 
was  a  violation  of  such  contract." 
Dwinelle  v.  New  York  Cent.,  etc, 
R  Co.,  120  N.  Y.  117,  127,  17  AmSR 
611,  8  LRA  224,  24  NE  319. 

[a]  "The  grounds  of  the  car- 
rier's liability  may  be  briefly  stated 
thus:  The  law  requires  the  common 
carrier  of  passengers  to  exercise  the 
highest  degree  of  care  that  human 
judgment  and  foresight  are  capable 
of,  to  make  his  passenger's  journey 
safe.  Whoever  engages  in  the  busi- 
ness impliedly  promises  that  his  pas- 
senger shall  have  this  degree  of 
care.  In  other  words,  the  carrier  is 
conclusively  presumed  to  have  prom- 
ised to  do  what,  under  the  circum- 
stances, the  law  requires  him  to  do. 
We  say  conclusively  presumed,  for 
the  law  will  not  allow  the  carrier 
by  notice  or  special  contract  even 
to  deprive  his  passenger  of  this  de- 
gree of  care.  If  the  passenger  does 
not  have  such  care,  but  on  the  con- 


trary is  unlawfully  assaulted  and 
Insulted  by  one  of  the  very  persons 
to  whom  his  conveyance  Is  Intrusted, 
the  carrier's  implied  promise  is 
broken,  and  his  legal 'duty  Is  left  un- 
performed, and  he  1«  necessarily  re- 
sponsible to  the  passenger  for  the 
damages  he  thereby  sustains.  Tbe 
passenger's  remedy  may  be  either  In 
assumpsit  or  tort,  at  his  election.  In 
the  one  case,  he  relies  upon  a  breach 
of  the  carrier's  common-law  duty  In 
support  of  his  action;  in  the  other, 
upon  a  breach  of  his  implied  prom- 
ise. The  form  of  the  action  Is  im- 
Sortant  only  upon  the  question  of 
amages.  In  actions  of  assumpsit, 
the  damages  are  generally  limited  to 
compensation.  In  actions  of  tort.  tl»o 
jury  are  allowed  greater  latitude, 
and.  In  proper  cases,  may  give  ex- 
emplary damages."  Goddard  v. 
Grand  Trunk  R  Co.,  57  Me.  202.  217. 
2  AmR  89. 

[b]  A  earlier  la  absolutely  toaat 
to  protest  a  passenger  from  unlawful 
assaults  ana  insults  by  Its  servants, 
Rohrback  v.  Pullman's  Palace  Car 
Co.,  166  Fed.  797;  Southern  R.  Co.  ▼. 
Hanby.  183  Ala.  266.  62  S  871;  Braum- 
stein  v.  New  York  City  R.  Co..  SC 
Misc.  498,  107  NYS  23.  See  also  supra 
i    1326. 

[o]  mule  limiting  master's  11*- 
blttty  not  appllosblev— The  rule  that 
the  master  is  not  liable  for  the  torts 
of  the  servant,  unless  the  act  Itself 
pertains  to  the  service  for  which  the 
servant  Is  employed,  does  not  apply 
to  an  assault  on  a  passenger  by  s> 
carrier's  servant.  In  which  case  tbe 
carrier's  liability  arises,  not  out  of 
the  relation  of  master  and  servant, 
but  out  of  that  of  carrier  and  pas- 
senger, the  carrier  being  bound  to 
protect  the  passenger  against 
assaults,  not  only  of  its  servants,  but 
of  third  persons.  Shelby  v.  Metro- 
politan St.  R.  Co.,  141  Mo.  A  614. 
125  SW  1189.     See  also  supra  |  132S. 

[d]  '  What  constitutes  assault. 
Where  an  Intoxicated  passenger,  on 
being  requested  by  a  brakeman  to 
deliver  up  a  pistol  which  he  was 
brandishing,  gave  it  to  his  wife  who 
placed  It  under  her,  whereupon  the 
brakeman  reached  under  her  for  it. 
such  act  did  not  constitute  an  assault 
on  her.  Friar  v.  Orange,  etc.  R  Co.. 
46  Tex.  Civ.  A  664,  101  SW  274. 
'  re]  Arrest  or  Imprisonment. — 
Where  a  passenger  is  unjustifiably 
assaulted,  arrested  or  Imprisoned  by 
the  carrier's  servants  or  agents 
while  acting  within  the  scope  of  their 
duty,  the  carrier  is  liable.  Tolohes- 
ter  Beach  Impr.  Co.  v.  Scharnagl, 
105  Md.   199,  66  A  916. 

[f]  Illegal  search. — Where  the 
servants  of  a  carrier  participate  in 
an  Illegal  search  of  a  passenger,  the 
carrier  is  liable  for  the  assault  and 
battery,  although  the  servants  be- 
lieve the  search  to  be  legal.  Nash- 
ville, etc,  R  Co.  v.  Crosby.  183  Ala. 
237.  62  S  889. 

[g]  Where  a  traveler  enters  a 
taidoab,  which  Is  the  vehicle  of  a 
common  carrier,  the  relation  of  pas- 
senger and  carrier  Is  established,  and 
the  carrier  becomes  bound  to  pro- 
tect him,  not  only  from  Insult  and 
assault  by  outsiders,  but  also  from 
its  own  servants.  Van  Hoeffen  v. 
Columbia  Taxlcab  Co.,  179  Mo.  .A. 
591,  162  SW   694. 

[h]  Authority  or  ratification. — 
(1)  In  an  action  against  a  railroad 
for  an  assault  by  a  conductor.  It  Is 
not  necessary  to  prove  that  the  con- 
ductor was  previously  authorised  by 
defendant  to  commit  the  wrong  com- 
plained of,  or  that  the  wrong  had. 
been  ratified.  Southern  R.  Co.  v. 
Grubbs.  116  Va.  876.  80  SE  749.  (2) 
The  failure  of  a  railroad  to  dis- 
charge a  conductor  prior  to  trial,  who 
was  charged  with  assault  in  an 
action  for  damages.  Is  not  a  ratifica- 
tion of  the  assault.  Southern  R  Co. 
v.  flfrubbs,  supra. 

67.  See  Infra  I  1327. 

68.  See  statutory  provisions. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Applications  to  particular  employees.  The  ear- 
ner is  liable  for  assault,  on  a  passenger  by  the 
conductor'  in  charge  of  the  train  or  car  in  which 
the  passenger  is  riding,  whether  the  assault  is  in 
the  supposed  interest  and  discharge  of  a  supposed 
duty  to  the  carrier,  or  is  made  as  the  result  of  per- 
sonal malice  or  desire  for  revenge  for  an  affront.8* 
Likewise  a  brakeman  on  a  train,  in  connection  with 
his  employment,  is  bound  to  discharge  the  duty  of 
protecting  the  passenger,  and  if  he  makes  an  assault 
on  the  passenger,  although  not  in  connection  with 


the  discharge  of  any  particular  duty  as  brakeman. 
but  for  his  own  ends,  the  carrier  will  be  liable. 
The  same  principle  extends  to  the  conduct  of  other 
employees  who  have,  in  the  discharge  of  their  duties, 
any  connection  with  the  passenger,  such  as  the 
porter,*1  any  member  of  the  train  crew,™  a  gate- 
man,"  a  railroad  telegraph  operator,64  although  he 
incidentally  works  as  operator  for  an  independent 
company,  a  railroad  watchman  or  guard,89  the 
motorman  or  driver  of  a  street  car,"  or  the  operator 
of  a  taxicab.88    A  railroad  company  is  also  liable 


[a]  xa  0eorgt»  the  liability  of  the 
master  for  both  the  negligent  and  the 
voluntary  torts  of  hie  servants  is 
expressly  declared  by  statute,  Code 
(1882)  I  2961,  and  under  this  statute 
recoveries  for  assaults  on  passengers 
by  servants  of  carriers  have  been  al- 
lowed. East  Tennessee,  etc.,  R.  Co. 
v.  Fleetwood,  90  Ga.  23,  16  SE  778; 
Atlanta,  etc.,  R.  Co.  v.  Condor,  75  Ga 
CI;  Western,  etc.,  R.  Co.  v.  Turner, 
72  Ga.  292,  CS  AmR  842;  Peeples  v. 
Brunswick,  etc.,  R.  Co.,  $0  Ga.  281; 
Gasway  v.  Atlanta,  etc.,  R.  Co.,  58 
Ga.   218. 

5S.  U.  8. — Texas,  etc..  R.  Co.  v. 
Williams,  62  Fed.  440,  10  CCA  462: 
Gallena  v.  Hot  Springs  R.  Co.,  18 
Fed.  116,  4  McCrary  271. 

Ala — Birmingham  R.,  etc.,  Co.  v. 
Coleman.  181  Ala.  478,  61  8  890; 
Birmingham  R,  etc.,  Co.  v.  Mullen, 
138  Ala.  614,  16  8  701:  Birmingham 
R-,  etc.  Co.  v.  Baird,  ISO  Ala  834,  30 
S  466,  64  LRA  762. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Mallard,  104  Ark.  641,  148  SW 
261. 

T>.  C. — Kohner  v.  Capital  Tract.  Co., 
22  App.  181. 

Ga. — King  v.  Southern  R.  Co.,  128 
Ga.  286.  67  SE  607:  Georgia  Cent.  R. 
Co.  v.  Brown,  113  Ga.  414,  38  SB  989, 
84  AmSR  250;  East  Tennessee,  etc., 
R.  Co.  v.  Fleetwood,  90  Ga.  23  16 
SE  778;  Western,  etc.,  R.  Co.  v.  Tur- 
ner. 72  Ga  292,  53  AmR  842;  Georgia 
R,  etc.,  Co.  v.  Rich,  9  Ga.  A.  497,  71 
SB  169.^ 

111. — Withers  v.  Chicago  City  R. 
Co..  171  111.  A.  460;  Illinois  Cent.  R. 
Co.  v.  Sheehan,  29  111.  A  90:  Cogging 
v.  Chicago,  etc.,  R.  Co.,  19  111.  A.  620. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wood,  118  Ind.  644,  14  NE  572;  Citl- 
iena'  St  R.  Co.  v.  Clark,  33  Ind.  A. 
190.   71   NE  53,   104  AmSR  249. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Robinett,  161  Ky.  778,  152  SW  976,  45 
LRANS  433;  White  v.  South  Coving- 
ton, etc.,  R.  Co.,  150  Ky.  681,  150  SW 
887;  Louisville  R.  Co.  v.  Kupper,  118 
SW  266;  Louisville,  etc.,  R.  Co.  v. 
Donaldson,  42  SW  439.  19  KyL  1384: 
Sherley  v.  BilllngB,  8  Bush  147,  8 
AmR  461. 

lid. — Rosenkovlts  v.  United  R., 
etc..  Co.,  108  Md.  306,  70  A  108. 

Mass. —  Jackson  v.  Old  Colony  St. 
R.  Co.,  206  Mass.  477.  92  NE  726,  20 
LRANS  1046,  19  AnnCas  615;  Rams- 
den  v.  Boston,  etc.,  R  Co.,  104  Mass. 
117.  6  AmR  200. 

Mo. — Spohn  v.  Missouri  Pac.  R.  Co., 
101  Mo.  417*.  14  SW  880;  Mills  v. 
Metropolitan  St.  R.  Co.,  167  Mo.  A. 
529,  137  SW  1006;  Neuer  v.  Metro- 
politan St.  R  Co.,  143  Mo.  A.  402, 
127  SW  669;  Donnel  v.  St.  Louis 
Transit  Co.,  107  Mo.  A.  34.  80  SW 
SIC;  Strauss  v.  St.  Louis  Transit 
Co..  102  Mo.  A.  644,  77  SW  156;  Ran- 
dolph v.  Hannibal,  etc.,  R.  Co.,  18 
Mo.  A.  609. 

N.  Y. — Stewart  v.  Brooklyn,  etc., 
R.  Co.,  90  N.  Y.  688,  43  AmR  185; 
Willis  v.  Metropolitan  St.  R.  Co.,  76 
App.  Dlv.  340,  78  NYS  478,  33  NYClv 
Proc  199. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Reed.   31  Oh.  Clr.  Ct  521. 

Pa. — McFarlan  v.  Pennsylvania  R. 
Co-  199  Pa  408,  49  A  270. 

Tex. — Dillingham  v.  Russell.  78 
Tex.  47.  11  SW  139,  15  AmSR  763,  3 
LRA  634;  St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  29  Tex.  Civ.  A.  184, 
68  SW  68;  Galveston,  etc.,  R.  Co.  v. 
La  Preile,  87  Tex.  Civ.  A.  496.  66  SW 
488. 


Va — Southern  R.  Co.  v.  Qrubbs,  116 
Va.  876.  80  SB  749. 

W.  Va. — Smith  v.  Norfolk,  eta.  R. 
Co,  48  W.  Va  69,  86  SE  884. 

Wis. — Craker  v.  Chicago,  etc.,  R. 
Co.,  36  Wis.  667.  17  AmR  604. 

[a]  A  carrier  Is  liable  as  an  In- 
surer for  injuries  to  a  passenger 
from  an  aggravated  assault  perpe- 
trated by  the  carrier's  conductor,  fol- 
lowed by  the  passenger's  arrest. 
Baumstefn  v.  New  York  City  R.  Co.. 
66  Misc.  498.  107  NYS  23.  See  gener- 
ally supra  5   1325. 

60.  Ark. — Pine  Bluff,  etc.,  R.  Co. 
v.  Washington,  116  Ark.  179,  172  SW 
872;  St.  Louis,  etc.,  R.  Co.  v.  Dowgi- 
allo,  82  Ark.  289,  101  SW  412. 

Ga. — Atlanta,  etc,  R.  Co.  v.  Condor, 
75  Ga.  61. 

111. — Chicago,  etc.,  R.  Co.  v.  Flex- 
man,  103  111.  646,  42»  AmR  33  and 
note;  Chicago,  etc.  R.  Co.  v.  Wil- 
liams. 65  III.  185,  8  AmR  641;  Chi- 
cago, etc.  R.  Co.  v.  Flexman,  9  111. 
A.   250   [aft  103  111.  646,  42  AmR  83]. 

Ind. — Wabash  R.  Co.  v.  Savage,  110 
Ind.  156,  9  NE  85;  Terre  Haute,  etc., 
R.  Co.  v.  Jackson,  81  Ind.  19. 

Iowa — Fagg  v.  Minneapolis,  etc., 
R  Co..  157  NW  148;  Garvlk  v.  Bur- 
lington, etc.,  R.  Co.,  131  Iowa  416,  108 
NW  327,  117  AmSR  432;  McKlnley  v. 
Chicago,  etc.,  R.  Co..  44  Iowa  314,  24 
AmR  748. 

Kan. — Morey  v.  Chicago,  etc.,  R. 
Co.,  86  Kan.  73.  119  P  544:  Atchison, 
etc.  R.  Co.  v.  Henry,  55  Kan.  715,  41 
P  952,  29  LRA  465. 

Me. — Goddard  v.  Grand  Trunk  R. 
Co..  57  Me.  202,  2  AmR  29. 

Minn.— Conger  v.  St.  Paul,  etc,  R. 
Co..  45  Minn.  207,  47  NW  788. 

Mo. — McPeak  v.  Missouri  Pac.  R 
Co..  128  Mo.  617,  30  SW  170;  Winston 
v.  Lusk,  186  Mo.  A.  381,  172  SW  76: 
Keen  v.  St  Louis,  etc,  R.  Co.,  129 
Mo.  A.  301,  108  SW  1125. 

N.  C— Williams  v.  Gill,  122  N.  C. 
967,   29   SE   879. 

Tex. — St.  Louis  Southwestern  Co. 
v.  Huddleston.  (Civ.  A.)  178  SW  704. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Brame, 
109  Va.  422,  63  SE  1018. 

[a]  Breaching  with  water- 
Where  a  passenger  was  drenched 
with  water,  it  was  Immaterial,  on  the 
question  of  the  company's  liability, 
whether  the  act  resulted  from  the 
fault  of  the  brakeman  or  of  the  con- 
ductor, or  both  of  them.  Terre 
Haute,  etc.,  R.  Co.  v.  Jackson,  81  Ind. 
19. 

[b]  Bap*. — A  railroad  is  liable  for 
a  rape  committed  on  a  passenger  by 
a  brakeman.  Garvlk  v.  Burlington, 
etc.,  R.  Co.,  131  Iowa  415,  108  NW 
327,  117  AmSR  432. 

[c]  Shooting  passenger. — Previous 
Illicit  relations  between  a  railroad 
brakeman  and  a  passenger  Is  no  de- 
fense to  the  railroad  company  against 
liability  for  the  brakeman's  ma- 
licious act  in  shooting  the  passenger. 
Pine  Bluff,  etc.,  R.  Co.  v.  Washing- 
ton, 116  Ark.  179,  172  SW  872.      . 

[d]  Personal  grudge.— That  a 
brakeman's  deliberate  and  unpro- 
voked assault  on  a  passenger  on  a 
train  was  merely  in  furtherance  of 
a  personal  grudge  does  not  exonerate 
the  carrier  from  liability.  Winston 
V.  Lusk,  186  Mo.  A.  381,  172  SW  76. 

61.  St.  Louis,  etc.,  R.  Co.  v.  Jack- 
son, 118  Ark.  391,  177  SW  33.  LRA 
1915E  668  and  note;  Houston,  etc.,  R. 
Co.  v.  Bush,  (Tex.  Civ.  A.)  123  SW 
201;  International,  etc,  R.  Co.  v. 
Hugen,  45  Tex.  Civ.  A.  326,  100  SW 
1000;  Galveston,  etc,  R.  Co.  v.  Mo- 


Monlgal,  (Tex.  Civ.  A.)  25  SW  841. 
But  see  Emerson  v.  Niagara  Nav. 
Co.  2  Ont.  628  (holding  that  no  lia- 
bility was  incurred  where  a  porter, 
by  the  direction  of  the  purser  of  a 
steamboat,  laid  hold  of  a  valise 
which  a  passenger  was  carrying,  and 
attempted  to  take  it  and  hold  it  for 
his  fare,  and  a  scuffle  ensued  in 
which  the  passenger  was  injured). 

Assaults  by  porter  on  Pullman  oar 
see  generally  infra  51537. 

63.  Illinois  Cent.  R.  Co.  v.  Gunter- 
man,  135  Ky.  438.  122  SW  514;  White 
v.  Norfolk,  etc.,  R.  Co.,  116  N.  C.  631, 
20  SE  191,  44  AmSR  489. 

[a]  Shooting  innocent  passenger. 
— Where  trainmen  were  attacked,  and 
the  flagman  in  the  performance  of 
his  duty  while  repelling  the  attack 
shot  and  Injured  an  Innocent  pas- 
senger, the  carrier  was  liable  If  the 
act  was  wrongful.  Illinois  Cent.  R. 
Co.  v.  Gunterman,  135  Ky.  438,  12? 
SW  514. 

63.  Watkins  v.  Pennsylvania  It 
Co.,  21  D.  C.  1;  Indianapolis  Union 
R  Co.  v.  Cooper,  6  Ind.  A.  202,  S3  NB 
219. 

64.  Roberts  v.  Wabash  R.  Co.,  163 
Mo.  A.  638,  134  SW  89. 

68.  Roberts  v.  Wabash  R.  Co.,  163 
Mo.  A.  638.  134  SW  89. 

66.  Hedge  v.  St.  Louis,  etc.,  R. 
Co.,  164  Mo.  A.  291,  146  SW  115; 
Texas,  etc,  R  Co.  v.  Bowlln,  (Tex. 
Civ.  A.)   32  SW  918. 

6T.  Ala — Birmingham  R,  etc.,  Co. 
v.  Tate,  7  Ala  A  617,  61  S  32. 

Del. — Pacelli  v.  People's  R.  Co.,  93 
A  560. 

Ky. — Winnegar  v.  Central  Pass.  R. 
Co    85  Ky.  647,  4  SW  237,  9  KyL  156. 

La — Lafltte  v.  New  Orleans,  etc, 
R.  Co.,  43  La.  Ann.  34,  8  S  701,  12 
LRA  3S7. 

Mo. — Malecek  v.  Tower  Grove,  etc, 
R.  Co.,  67  Mo.  17. 

N.  Y. — Stewart  v.  Brooklyn,  etc, 
R  Co,  90  N.  Y.  688.  48  AmR  186; 
Miller  v.  Brooklyn  Heights  R  Co, 
124  App.  Div.  537,  108  NYS  960; 
Morlts  v.  Interurban  St.  R  Co,  84 
NYS    162. 

Tcnn. — Knoxvllle  Tract  Co.  v. 
Lane,  103  Tenn.  876,  53  SW  567,  46 
LRA  649. 

But  see  Coll  v.  Toronto  R.  Co, 
25  Ont  A.  66  (holding  that  the  com- 
pany was  not  liable  where  a  motor- 
man  who  had  no  control  over,  or 
authority  to  interfere  with,  passen- 
gers or  persons  on  the  car  pushed  a 
newsboy  off  the  car). 

"The  duty  of  a  street  railway  com- 
pany towards  its  passengers  is  not 
only  to  carry  them  safely;  but  to 
protect  them  from  any  improper  and 
unnecessary  violence  at  the  hands  of 
its  servants.  Street  railway  com- 
panies are  responsible  to  their  pas- 
sengers for  the  unlawful  -acts  of 
their  servants  employed  in  running 
thtlr  cars,  when  such  wrongful  acts 
are  committed  in  connection  with 
their  employment  and  spring  from 
or  grow  Immediately  out  of  such 
employment  6  Cyc  600."  Pacelli  v. 
People's  R.  Co.,  (Del.)  98  A  560, 
663. 

68.  Van  Hoeffen  v.  Columbia  Taxi- 
cab  Co,  179  Mo.  A  691.  162  SW 
694. 

[a]  JUason  for  rule.— Where  the 
operator  of  a  taxicab  who  was  in- 
trusted with  the  collection  of  fares 
assaulted  a  passenger  and  held  him 
prisoner  until  a  higher  fare  than 
that  agreed  on  was  finally  paid,  the 
taxicab  company  cannot  escape  liabil- 


892     [IOC.  J.] 


CARRIERS 


[§  1326 


for  an  assault  or  personal  violence  on  a  passenger 
by  a  station  agent68  or  a  baggage-master™  within 
the  course  of  his  duties,  but  not  where  the  assault  is 
not  in  connection  with  the  transaction  of  the  busi- 
ness of  his  principal.71 

Continuation  of  liability.  The  carrier's  liability 
for  such  assaults  continue  as  long  as  the  passenger 
is  being  transported,  or  is  on  the  .carrier's  premises 
legitimately  in  connection  with  such  transporta- 
tion.72   But  of  course  it  may  be  that  the  passenger) 

ity  on  the  ground  that  the  acta  of 
the  operator  were  without  the  scope 
of  his  authority.  In  this  case  the 
court  said:  "Upon  entering-  the  taxi- 
cab  for  transportation,  plaintiff 
placed  himself  in  the  care  and  cus- 
tody of  defendant  common  carrier 
and  defendant  assumed  toward  him 
the  obligation  to  conduct  itself  with 
proper  decorum.  Moreover,  the  re- 
lation thus  established  imposed  the 
obligation  on  defendant  carrier,  not 
only  to  protect  plaintiff  from  insult 
and  assault  by  outsiders,  but  from 
its  own  servants  as  well.  To  this 
extent  the  passenger  is  entitled  to 
tne  absolute  protection  of  the  car- 
rier and  to  this  extent  the  common 
carrier  is  an  insurer  of  his  safety 
and  protection  from  such  insults,  as- 
saults and  humiliation  at  the  hands 
of  its  servants."  Van  Hoeffen  v. 
Columbia  Taxicab  Co.,  179  Ho.  A. 
591,  600,  1(2  SW  694. 

69.  U.  S. — McQehee  v.  McCarley, 
91  Fed.  462,  33  CCA  629.  103  Fed. 
56.   44  CCA  262. 

Kan.-t-Missouri     Pac.  R.     Co.     v. 

Divlnney,     66    Kan.     776.  71    P    865, 

69  P  351. 
Mo. — Bledsoe   v.   West,  186   Mo.  A. 

460.  171  SW  622. 

N.  T. — Palmeri  v.  Manhattan  R, 
Co.;  133  N.  T.  261,  30  NB  1001,  28 
AmSR  632,  16  LRA  136. 

N.  C. — Daniel  v.  Petersburgh  R 
CO;.    117    N.   C.    592,    23    SE   327. 

Tenn. — Neville  v.  Southern  R.  Co., 
126  Tenn.  96,  146  SW  846,  40  LRANS 
996. 

Wis. — Fick  v.  Chicago,  etc.,  R  Co., 
68  Wis.  469,  32  NW  527,  60  AmR 
878  and  note. 

[a]  Temporary  agent. — Where  the 
regular  ticket  agent  was  absent  at 
the  time  the  assault  was  committed, 
having  left  another  employee  who 
was  employed  in  a  different  line  of 
work  in  charge  of  the  office,  who 
got  Into  a  dispute  with  plaintiff 
about  making-  change  on  the  sale  of 
a  ticket,  ana  In  the  course  thereof 
struck  plaintiff,  the  railroad  company 
was  liable.  Fick  v.  Chicago,  etc., 
R.  Co..  68  Wis.  469,  32  NW  527,  60 
AmR  878. 

[b]  Assault  on  female;  death  of 
child. — Proof  that  a  station  agent  of 
a  railroad  company  made  an  assault 
on  a  woman  waiting  in  the  station 
for  a  train  at  night,  by  reason  of 
which  the  woman's  child,  seven  years 
old,  became  frightened  and  ran  out 
on  the  tracks  and  was  run  over  and 
killed  by  a  train.  Is  sufficient  to 
warrant  a  recovery  against  the  com- 
pany for  the  death  of  the  child. 
McQehee  v.  McCarley,  91  Fed.  462, 
33  CCA  629,  103  Fed.  55,  44  CCA 
252. 

70.  Savannah,  etc.,  R.  Co.  v.  Quo, 
103  Ga.  125,  29  SE  607,"  68  AmSR 
86,  40  LRA  483;  Texas  Midland  R. 
Co.  v.  Dean,  98  Tex.  617,  85  SW  1135. 

70  LRA  943  [rev  (Civ.  A.)  82  SW 
524.] 

[a]  Assisting-  In  arrest  of  passen- 
ger.— Where  the  baggage-master  at  a 
station,  who  was  charged  with  the 
duty  of  checking  baggage  and  attend- 
ing to  the  waiting  room,  assisted  an 
officer  in  unlawfully  arresting  a  pas- 
senger while  she  was  about  to  take 
a  train,  the  carrier  was  liable,  al- 
though the  baggage-master  was  not 
at  the  time  actively  doing  anything 
in  furtherance  of  the  carrier's  bus- 
iness. Texas  Midland  R.  Co.  v.  Dean, 
98    Tex.    617,    85    SW    1185,    70    LRA 


has  ceased  to  be  a  passenger  by  the  termination  of 
his  journey  and  his  departure  from  the  train,  or 
that  the  employee  has  ceased  to  be  an  employee 
for  the  time  being  by  reason  of  having  no  further 
duty  to  discharge  to  his  employer  in  the  premises, 
so  that  the  assault  may  be  said  to  be  outside  of  the 
scope  or  course  of  the  employee's  employment,  and 
the  carrier  in  such  cases  is  not  liable  therefor.71 
"Where,  however,  an  assault  commenced  in  the  car- 
rier's vehicle  is  kept  up  after  the  passenger  has 


943    [rev   (Civ.  A.)   82  8W  624]. 

fb]  An  assault  with  Intent  to  com- 
mit rape  on  a  female  passenger  by  a 
baggage-master  on  the  train  on 
which  she  Is  being  conveyed  renders 
the  railroad  company  liable  therefor. 
Savannah,  etc.,  R  Co.  v.  Quo,  108 
Ga.  125,  29  SB  607,  '68  AmSR  85, 
40  LRA  483. 

71.  Georgia  R.  etc.,  Co.  v.  Rich- 
mond, 98  Ga.  495,  85  SE  565;  Little 
Miami  R.  Co.  v.  Wetmore,  1*  Oh. 
St.  110,  2  AmR  873. 

78.  Ala. — Alabama  City,  etc..  R. 
Co.  v.  Sampley,  189  Ala.  278,  S3  S 
142. 

Ga. — Casway  v.  Atlanta,  etc,  R. 
Co.,   68  Ga.   216. 

111.— Illinois  Cent  R.  Co.  ▼.  Smith. 

29  111.  A  94;  Illinois  Cent.  R.  Co.  v. 
Sheehan,  29  111.  A.   90. 

Minn. — Harrold  v.  Winona,  etc.,  R. 
Co.,  47  Mlnn.*17,  49  NW  389. 

Mo. — Flynn  v.  St  Louis  Transit 
Co.,  118  Mo.  A  185,  87  SW  560; 
Grayson  v.  St.  Louis  Transit  Co., 
100  Mo.  A.  60,  71  SW  730. 

N.  Y.— Miller  v.  Brooklyn  Heights 
R.  Co.,  124  App.  Div.  637.  108  NTS 
960;  Priest  v.  Hudson  River  R.  Co., 
40   HowPr  456. 

Tex. — St.  Louis,  etc.,  R  Co.  v. 
Griffith,  12  Tex.  Civ.  A.  681,  35  SW 
741. 

Wash. — Blomsness  v.  Puget  Sound 
Electric  R.  Co.,  47  Wash.  820,  92  P 
414,  17  LRANS  763  and  note. 

[a]  Illustration. — In  an  action 
against  a  street  railroad  company 
for  assault  by  its  employees  on  a 
passenger  who  alighted  from  the 
front  platform  of  a  .crowded  car  at 
a  transfer  point  and  walked  to  the 
rear  platform  to  procure  a  transfer, 
the  company  may  not  defeat  re- 
covery because  the  passenger  falls  to 
show  that  the  company  operated  the 
car  to  which  he  desired  a  transfer, 
on  the  theory  that  he  ceased  to  be 
a  passenger  when  he  alighted,  since 
he  was  entitled  to  be  carried  to  the 
end  of  the  line,  or  so  far  in  that 
direction  as  he  saw  flt  to  remain  on 
the  car,  and  the  company  became  an 
absolute  guarantor  of  his  safety 
against  unjustifiable  assault  by  its 
employees  while  the  contract  of  car- 
riage was  'in  force,  and  since,  if  the 
conductor  had  refused  a  transfer,  the 
passenger  could  have  remained  on 
the  car  and  continued  his  ride  to  the 
end  of  the  line.  Miller  v.  Brooklyn 
Heights  R.  Co.,  124  App.  Div.  587, 
108    NYS    960. 

73.  U.  S. — Goodwin  v.  Cincinnati 
Tract.  Co.,  175  Fed.  61,  99  CCA  661. 

Ark. — St  Louis,  etc..  R.  Co.  v. 
Wyatt,    84    Ark.    193,    105    SW   72. 

Ga. — Georgia,  R  etc.,  Co.  v.  Rich- 
mond, 98  Ga.   495,  26  SB  565. 

111. — Chicago,  etc.,  R.  Co.  v.  Strat- 
ton.  111  111.  A.   142. 

Kan. — Sachrowlts  v.  Atchison,  etc., 
R.  Co.,  37  Kan.  212,  15  P  242. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Pruitt,  167  Ky.  138,  162  SW  781; 
Wise  v.  South  Covington,  etc.,  R.  Co., 
34  SW  894,  17  KyL  1369. 

Md. — Central  R.  Co.  v.  Peacock,  69 
Md.  257,  14  A  709,  9  AmSR  425. 

Mass. — Jackson  v.  Old  Colony  St. 
R    Co..    206    Mass.    477,    92    NE    726, 

30  LRANS    1046     19    AnnCas    615. 
N.  T. — Zeccardi  v.  Yonkers  R  Co., 

190  N.  Y.  389,  83  NE  31,  17  LRANS 
770  [rev  118  App.  Div.  649,  99  NYS 
936];  Parker  ▼.  Erie  R.  Co.,  5  Hun 
£7;     Brown     v.     Interborougn     Rapid 


Transit  Co.,  56  Misc.  637.  107  NYS 
(29;  Rellly  v.  New  York  City  R. 
Co..  46  Misc.  72,  81  NYS  319. 

N.  C. — Palmer  v.  Winston-Salem 
R,  etc.,  Co.,  121  N.  C.  250,  42  SE 
(04. 

Pa.— Win  v.  Atlantic  City  R,  Co.. 
248  Pa.  134,  93  A  876;  Greb  v. 
Pennsylvania  R.  Co.,  41  Pa.  Super. 
61. 

Tex. — Houston,  etc.,  R  Co.  v.  Bush. 
104  Tex.  26.  133  SW  246.  32  LRANS 
1201  and  note  [rev  (Civ.  A.)  123  SW 
2011. 

Utah. — Ktants  v.  Rio  Grande 
Western  R.  Co..  12  Utah  104.  41  P 
717.   80   LRA  297. 

Wash. — Johnson  v.  Washington 
Water  Power  Co.,  62  Wash.  619, 
114  P  453. 

[a]  Hlmstxattonav—  (1)  Where  a 
passenger  safely  arrived  and  moved 
away  from  the  train  and  deposited 
his  baggage,  he  could  not  recover  for 
an  assault  made  upon  his  return  to 
the  train  to  compel  the  conductor 
to  give  up  a  pistol  which  the  con- 
ductor had  properly  taken  from  him. 
Chesapeake,  etc.  R.  Co.  v.  Pruitt. 
157  Ky.  133.  162  SW  781.  (2)  A 
carrier  is  not  liable  for  an  assault 
committed  on  a  passenger,  after  he 
had  left  the  car  at  his  destination, 
by  the  carrier's  conductor,  standing 
on  the  street,  inflicted  out  of  a  spirit 
of  vindlctlveness  arising  out  of  a 
prior  altercation  between  them  on 
the  car.  Jackson  v.  Old  Colony  St. 
R.  Co.,  206  Mass.  477.  92  NE  725.  S" 
LRANS  1046,  19  AnnCas  615.  (3) 
Where  a  passenger  on  a  street  car 
got  Into  an  altercation  with  the 
motorman.  juid,  after  alighting  from 
the  car  and  depositing;  certain  bundles 
which  he  carried  on  the  sidewalk, 
returned  to  the  car,  whereupon  the 
motorman  left  the  car  and  as- 
saulted plaintiff  in  the  street,  plain- 
tiff was  not  entitled  to  recover,  as 
against  the  company,  for  such  as- 
sault it  not  being  committed  by  the 
motorman  while  he  was  acting 
within  the  scope  of  his  employment 
on  the  car.  Palmer  v.  Winston- 
Salem  R.  etc.,  Co,  131  N.  C.  250.  4! 
SE  604.  (4)  Where  two  passengers 
have  alighted  from  a  train,  and 
while  proceeding  along  the  station 
platform  are  pursued  by  the  bag- 
gage-master and  the  conductor  of  the 
train  which  they  have  left  and  are 
wantonly  and  maliciously  assaulted, 
they  cannot  recover  damages  from 
the  railroad  company  for  the  Injuries 
sustained,  In  as  much  as  the  acts 
of  the  trainmen  were  outside  of  the 
scope  and  the  range  of  their  em- 
ployment. Greb  v.  Pennsylvania  R. 
Co.,  41   Pa.  Super.  61. 

[bl  Where  assailant  not  a  servant 
of  the  carrier.— Where  a  person 
standing  on  the  platform  waiting  to 
take  a  train  was  knocked  off  and 
robbed  by  some  one,  who  it  was 
shown  was  carrying  a  lantern  and 
wearing  a  cap  with  letters  on  it 
but  there  was  no  other  evidence 
tending  to  show  that  he  was  em- 
ployed by  the  railroad  company  in 
any  capacity,  or  engaged  in  any  ser- 
vice for  the  company,  it  was  held 
that  the  railroad  company  was  not 
liable.  The  court  said:  "As  there  Is 
no  evidence  in  the  record  tending  to 
show  that  the  assault  and  robbery 
grew  out  of  any  service-  In  which 
any  employe  of  the  defendant  was 
engaged,  or  that  was  In  the  line  of 
duty  of  any  employe  of  the  defend- 
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alighted  therefrom,  the  carrier  is  liable,  not  only 
for  the  initial  assault,  but  also  for  the  consequences 
following  therefrom  in  natural  sequence  and  as  a 
part  of  one  continuous  transaction.74 

The  fact  that  the  employee  was  violating  the  law 
will  constitute  no  defense  to  the  carrier  for  such 
employee '8  assault  on  a  passenger." 

[f.  1327]  b.  Justification  of  Assault;  Provocation. 
It  is  not  every  assault  by  an  employee  that  gives 
to  the  passenger  a  right  of  action  against  the  car- 
rier.78 He  has  no  cause  of  action  when  he  has  ren- 
dered the  assault  justifiable,  as  where  by  his  own' 
wrongful  acts  or  misconduct  he  has  broken  the  con- 
tract of  carriage  and  has  cast  on  the  employee  both 
the  right  and  duty  of  using  force,77  as  for  example 
in  protecting  other  passengers,7*  or  in  rightfully 
ejecting  a  passenger  who  has  forfeited  his  right  to 
carriage.7*     But  the  fact  that  the  employee  hon- 


ant,  but  appears  to  have  been  clearly 
disconnected  therefrom,  the  Judg- 
ment rendered  Is  the  only  one  that 
the  evidence  will  support.  Sachro- 
wtts  v.  Atchison,  etc.,  R.  Co.,  17 
Kan.  212.  217.  16  P  242. 

74.  Alabama  City,  etc.,  R.  Co.  v. 
Sampley.  169  Ala.  372,  53  S  142; 
Savannah  St,  etc.,  R  Co.  v.  Bryan, 
88  Ga-  312.  12  SE  307,  22  AmSK  464; 
Peeples  v.  Brunswick,  etc.,  R.  Co., 
60  Ga.  281;  Louisville  R.  Co.  v.  Kup- 
per,  (Ky.)  118  SW  266:  O'Brien  v. 
St.  Louis  Transit  Co..  185  Mo.  263, 
84  SW  939,  105  AmSR  592;  Van 
Hoeffen  v.  Columbia  Taxicab  Co.,  179 
•Mo.  A.  691,  162  SW  694;  Sterneman 
r.  Spring-Held  Tract.  Co.,  178  Mo.  A 
64.  163  SW  258;  McQuerry  v.  Metro- 
politan St.  R.  Co.,  117  Mo.  A.  255, 
92  SW   912. 

[a]  XUustratlons. — (1)  A  carrier  is 
liable  where  a  passenger  is  kicked 
off  a  car  by  one  of  the  employees 
and  afterward  Is  violently  assaulted 
and  beaten  at  the  office  of  said  car- 
rier, whither  he  Immediately  goes  to 
make  a  complaint,  by  the  same  em- 

Sloyee  who  arrives  there  at  about 
le  same  time  that  he  does.  Savan- 
nah St.,  etc.,  R.  Co.  v.  Bryan,  86 
Ga.  312,  12  SE  307,  22  AmSR  464. 
(2)  "Where  a  passenger  on  defend- 
ant's street  car  was  knocked  from 
the  car  by  the  conductor,  the  assault 
being  continued  in  the  street,  and  on 
the  approach  of  an  officer  the  con- 
ductor directed  him  to  arrest  plain- 
tiff, which  he  did,  the  whole  affair 
was  but  a  single  transaction,  and 
defendant  was  liable  for  both  the 
assault  and  the  arrest,  if  unlawful. 
Louisville  R.  Co.  v.  Kupper,  (Ky.) 
118  SW  266. 

f  b]  Detaining  taxicab  passenger.— 
Where  the  driver  and  another,  in 
charge  of  a  taxicab  held  plaintiff,  a 
passenger,  prisoner  in  the  cab  for 
some  time,  until  he  was  finally  able 
to  force  open  the  door  and  alight. 
and  they  then  caught  him  and  held 
him  prisoner  on  the  pavement  until 
he  paid  an  excessive  fare,  the  assault 
was  a  continued  one,  beginning  with 
the  imprisonment  in  the  cab.  Van 
Hoeffen  v.  Columbia  Taxicab  Co.,  179 
Mo.  A.  591,  601,  162  SW  694  (where 
the  court  said:  "The  assault  was  a 
continuing  one  which  commenced 
within  the  taxicab  and  continued  in 
the  street  beside  the  conveyance 
thereafter.  In  restraining  plaintiff's 
liberty  within  the  cab  and  laying 
hands  upon  him  to  the  end  of  col- 
lecting the  fare  upon  his  alighting 
therefrom  and  calling  a  police  officer 
to  effectuate  his  arrest,  which  was 
done,  the  chauffeur  represented  de- 
fendant beyond  question,  for  the  re- 
straining of  liberty  first  Imposed 
within  the  cab  was  continued  by  the 
subsequent  conduct  until  plaintiff's  ar- 
rest by  an  officer  was  actually  had"). 

Bjeotton  of  passenger  see  supra  f 
1194. 

76.  Southern  R.  Co.  v.  Crone,  61 
Ind.   A    300.   99   NE   762. 

[a]  funs  In  an  action  by  a  pas- 
senger for  personal  injuries  resulting 


from  being  assaulted  by  defendant's 
agent,  defendant  cannot  escape  liabil- 
ity because  the  agent  failed  to 
comply  with  Burns  Annot.  St.  (1906) 
I  5177,  which  requires  that  trainmen 
shall  wear  on  their  hats  or  caps  a 
badge  of  their  office,  etc.  Southern  R 
Co.  v.  Crone.  61  Ind.  A  800,  99  NE  762. 

76.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  S.  18,  12  SCt  109,  35  L. 
ed.    919. 

77.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  S.  IS.  12  SCt  109.  35 
L.  ed.  919;  Rohrback  v.  Pullman's 
Palace  Car  Co.,  166  Fed.  797;  Cul- 
berson v.  Empire  Coal  Co.,  166  Ala. 
416,  47  S  237;  Peavy  v.  Georgia  R. 
etc.,  Co..  81  Ga.  486,  8  SE  70.  12 
AmSR  334;  Monnier  v.  New  York 
Cent.,  etc.,  R.  Co.,  175  N.  Y.  281,  67 
NE  569,  'jG  AmSR  619.  62  LRA  357 
[rev  70  App.  Div.  405,  75  NYS  521]; 
James  v.  Metropolitan  St.  R.  Co.,  80 
App.  Dlv.   364,  30  NYS   710. 

fa]  Ooaduot  justifying  assault*— 
If  a  disorderly  passenger  defies  the 
conductor,  draws  a  pistol,  and 
thereby  Induces  the  conductor  to  arm 
himself  In  order  to  expel  him  from 
the  train;  and  if  after  expulsion  he 
still  uses  grossly  obscene  and  pr — 
fane  language,  reeking  with  insult, 
on  which  a  mutual  combat  with  pis- 
tols ensues,  the  railroad  company  Is 
not  liable  for  the  consequences, 
although  the  expelled  passenger  is 
wounded  in  the  conflict,  even  if  the 
conductor,  excited  by  danger  and 
Irritated  by  insult,  is  not  fully  ex- 
cusable for  the  shooting.  It  is  un- 
just to  a  master  wrongfully  to  unfit 
his  servant  for  exercising  the  care 
and  prudence  which  are  essential  in 
guarding  the  master's  Interest  and 
performing  the  servant's  duty. 
Peavy  v.  Georgia,  R.  etc.,  Co.,  81 
Ga.   486,  8  SE  70,  12  AmSR  334. 

78.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  S.  18,  12  SCt  109,  35  L. 
ed.  919;  Texas  Midland  R.  Co.  v. 
Monroe,   (Tex.  Civ.  A.)   155   SW   973. 

[a]  Accidental  shooting— A  con- 
ductor who  to  enforce  the  rules  of 
the  carrier  armed  himself  with  a 
pistol  acted  within  the  scope  of  his 
employment  and  was  chargeable  with 
the  duty  of  protecting  passengers 
from  all  danger  that  might  reason- 
ably result  from  his  use  or  handling 
of  the  pistol.  Texas  Midland  R.  Co. 
v.  Monroe,  (Tex.  Civ.  A)  156  SW 
973. 

TO.     See  supra   if    1194-1196. 

80.  Birmingham  R.,  etc.,  Co.  v. 
Mullen.  138  Ala.  614.  36  S  701;  Texas, 
etc,  R.  Co.  v.  Graves,  2  Tex.  Unrep. 
Cas.   306. 

[a]  Passenger  mistaken  fox  rob- 
ber*—Where  a  passenger  was  pointed 
out  to  the  conductor  in  charge  of  the 
train  as  one  of  three  robbers;  and  in 
order  to  prevent  him.  as  he  supposed, 
from  robbing  his  fellow  passengers, 
the  conductor  committed  an  assault 
on  him,  the  railroad  company  was 
liable.  Texas,  etc.,  R.  Co.  v.  Graves, 
2  Tex.  Unrep.  Cas.  306. 

81.  Central  of  Georgia  R  Co.  v. 
Motes.    117    Ga.    923,    48    SE    990,    97 


estly,  but  mistakenly,  supposed  that  he  was  justified 
in  making  the  assault  will  not  exempt  the  carrier 
from  liability,  where  such  was  hot  the  case.80  So, 
the  fact  that  the  passenger  is  refusing  to  comply 
with  a  regulation  of  the  carrier  will  not  justify  the 
carrier's  employee  in  using  violence  not  proper  nor 
necessary  for  the  enforcement  of  the  regulation;*1 
nor  will  the  fact  that  the  passenger  is  negligent 
justify  such  force.**  Previous  illicit  relations  be- 
tween a  railroad  employee  and  a  passenger  does  not 
relieve  the  railroad  company  of  liability  for  the 
employee's  malicious  act  in  assaulting  her.** 

Self-defense.  Where,  in  the  course  of  a  difficulty 
with  a  passenger  who  is  the  aggressor,  an  employee 
of  the  carrier,  in  self-defense  or  to  protect  himself 
from  bodily  harm,  injures  the  passenger,  no  lia- 
bility will  thereby  be  incurred  by  the  carrier,*4  since 

AmSR  223,  62  LRA  507;  Hanson  v. 
European,  etc..  R.  Co.,  62  Me.  84,  16 
AmR  404;  Smith  v.  Manhattan  R 
Co.,  18  NYS  759  [aff  138  N.  Y.  623 
mem,  83  NE  1083  mem].  See  also 
Phelps  v.  Chicago,  etc.,  R.  Co.,  162 
Iowa  128,  143  NW  853  (holding  that 
there  was  no  error  in  refusing  a  re- 
quested Instruction,  in  a  railroad 
passenger's  action  for  assault  and 
battery  by  the  conductor,  on  plain- 
tiff's refusal  to  surrender  his  ticket, 
that  passengers  are  entitled  to  the 
courtesy  and  protection  of  the  officers 
in  charge  of  a  passenger  train, 
whether  they  are  complying  with  all 
the  rules   of   the   company   or   not). 

"It  is  the  duty  of  the  conductor, 
and  other  employees  upon  a  train  or 
cars,  to  treat  the  passengers  with 
civility,  and  to  abstain  from  all  un- 
necessary violence  towards  them.  It 
is  also  the  duty  of  passengers  to 
observe  the  rules  and  regulations  of 
the  company,  and  to  conduct  them- 
selves generally  so  as  not  to  Invite 
uncivil  treatment,  nor  provoke  vio- 
lence. But  It  Is  not  true  that  dis- 
obedience to  the  rules  of  the  com- 
pany will  operate  as  a  license  to  the 
employees  to  maltreat  a  passenger. 
If  a  passenger  persists  in  violating 
the  reasonable  rules  of  the  company, 
after  notice  of  the  rules,  and  a  re- 
quest to  him  not  to  act  contrary  to 
them,  the  carrier  will  have  a  right 
to  rescind  the  contract  for  his  con- 
veyance, and  refuse  to  carry  him 
further.  But  he  will  have  no  right 
to  maltreat  him  while  continuing  to 
perform  the  contract  for  his  convey- 
ance. Nor  is  it  true  that  an  uncivil 
word  by  a  passenger  at  the  begin- 
ning of  his  journey,  will  justify  the 
carrier's  servants  in  treating  htm 
with  insolence  to  the  end  of  it.  Nor 
is  it  true  that  an  assault,  or  resist- 
ance to  the  performance  of  a  duty, 
will  Justify  the  servant  In  pursuing 
and  punishing  the  passenger,  after 
the  assault  or  the  resistance  is  over. 
If  he  does,  he  makes  the  carrier  as 
well  as  himself  liable  for  the  injury." 
Hanson  v.  European,  etc.,  R  Co.,  62 
Me.   84,  89,   16  AmR  404. 

[a]  Persistent  violation  of  regu- 
lation^—A  passenger  who  displays  a 
persistent  determination  to  disregard 
a  regulation  forbidding  passengers 
from  going  to  sleep  in  the  waiting 
rooms  or  lying  down  on  the  benches, 
and  by  his  unlawful  conduct  exas- 
perates a  employee  of  the  company, 
so  as  to  unfit  him  from  properly  per- 
forming the  duty  which  he  owes  his 
master  with  respect  to  his  treat- 
ment of  Its  patrons,  cannot  com- 
plain that  such  employee  lost  his 
temper  and   resorted   to   unnecessary 


force  In  compelling  observance  of 
the  regulations  of  the  company. 
Central  of  Georgia  R.  Co.  v.  Motes, 
117  Ga.  923,  43  SE  990,  9  AmSR 
223.  62  LRA  507. 

83.  Wabash,  etc.,  R.  Co.  v.  Rec- 
tor.  104   111.   296. 

83.  Pine  Bluff,  etc.,  R.  Co.  v. 
Washington,  116  Ark.  179. 172  SW  872 


84.     u.    S. — New    Orleans,    etc 
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(  the  fact  that  the  employee  is  engaged  in  the  service 
of  another  does  not  deprive  him  of  his  right  of 
self-defense;85  and  it  has  been  held  that  in  such  a 
ease  the  high  degree  of  care  which  applies  to  car- 
riers in  other  cases  where  passengers  are  injured 
does  not  apply.8*  But  a  prior  assault  on  the  em- 
ployee by  the  passenger,  which  has  terminated,  will 
not  justify  a  subsequent  assault  on  the  passenger 
by  such  employee;87  and  it  has  been  held  that,  even 


though  the  passenger  struck  the  first  blow,  the  car- 
rier cannot  avail  itself  of  the  right  of  self-defense, 
where  the  passenger's  assault  was  provoked  by  the 
carrier's  employee,  without  any  provocation  on  the 
part  of  the  passenger.88 

Provocation.  Mere  abusive  language  or  conduct, 
or  opprobrious  epithets  alone,  are  not  sufficient  to 
justify  the  commission  of  an  assault  by  an  employee 
on  a  passenger,88  particularly  where  such  language 


Co.  v.  Jopes,  142  U.  S.  18,  12  SCt  109, 
SB  L.  ed.  919;  Harrison  v.  Fink.  42 
Fed.  787. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Coleman,  181  Ala.  478,  61  S  890;  Cul- 
berson v.  Empire  Coal  Co.,  156  Ala. 
416,  47  S  237;  Birmingham  R..  etc., 
Co.  v.  Mullen,  138  Ala.  614,  36  S  701; 
Birmingham  R.,  etc.,  Co.  v.  Baird, 
130  Ala.  334,  SO  S  466,  89  AmSR  43, 
64  LRA  762:  Birmingham  R.,  etc., 
Co.   v.   Tate,   7  Ala.  A.   617,   61   3   32. 

Kan.— Arnold  v.  Atchison,  etc,  R. 
Co.,   81  Kan.   630,   106  P  42. 

Ky. — Louisville  R.  Co.  v.  Frlck, 
158  Ky.   450,   165  SW  649. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Bar- 

?er,  80  Md.  23,  30  A  560,  45  AmSR 
19,    26    LRA   220. 

Mass. — Jackson  v.  Old  Colony  St. 
R.  Co.,  206  Mass.  477,  92  NE  726,  30 
LRANS  1046.  19  AnnCas  615. 

Miss. — Coleman  v.  Yasoo,  etc.,  R, 
Co.,  90  Miss.  629,  43  S  473. 

Mo. — O'Brien  v.  St.  Louis  Transit 
Co.,  186  Mo.  263,  84  SW  9*9,  10S 
AmSR  692;  Ickenroth  v.  St.  Louis 
Transit  Co..  102  Mo.  A.  597,  77  SW 
162;  Murphy  v.  St.  Louis  Transit  Co., 
96  Mo.  A.  272.  70  SW  159;  Hayes  v. 
St.  Louis  R.  Co.,  15  Mo.  A.  683.  But 
see  O'Brien  v.  St.  Louis  Transit  Co., 
212  Mo.  69,  110  SW  706,  16  AnnCas 
86  (holding  that  the  fact  that  a  pas- 
senger brought  on  the  altercation  in 
which  he  was  shot  and  killed  by  the 
conductor  in  charge  of  defendant's 
street  car  will  not  preclude  a  re- 
covery against  the  carrier,  under 
Rev.  St.  fl899]  I  2864,  for  the  pas- 
senger's death). 

NT  T. — Monnier  v.  New  York  Cent., 
etc.,  R.  Co.,  176  N.  Y.  281,  67  NB  569, 
96  AmSR  619,  62  LRA  357  [rev  70 
App.  Dlv.  406,  75  NYS  521];  Reed  v. 
New  York,  etc.,  R.  Co.,  116  App.  Div. 
709,  102  NYS  19;  Russell  v.  New 
York  Cent.,  etc.,  R.  Co.,  12  App.  Dlv. 
160,  42  NYS  678;  Scott  v.  Central 
Park,  etc.,  R  Co.,  63  Hun  414,  6  NYS 
282 

S.  C. — Moore  v.  Columbia,  etc,  R. 
Co.,   38    S.   C.   1,   16   SB   781. 

Tex. — Houston  Electric  Co.  v.  Park, 
(Civ.  A)  136  SW  229;  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Pettlt,  47  Tex. 
Civ.  A.  354,  106  SW  42. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co..  66  W.  Va.  607.  67  SE  1103. 

"A  servant  of  a  carrier,  assaulted 
by  a  passenger,  may  use  such  force 
in  resisting  the  same  as  is  actually 
or  apparently  necessary  to  success- 
fully repel  it,  but  no  more.  The 
servant  may  rightfully  do  what  his 
principal  could  do,  if  he  were  pres- 
ent and  acting,  and  the  measure  of 
the  right  and  duty  of  the  former  Is, 
under  these  circumstances,  the  same 
as  that  of  the  latter.  Self-defense, 
made  within  the  limitations  pre- 
scribed by  law,  is  always  permis- 
sible and  never  a  violation  of  law. 
Hence,  it  justifies  resistance  suffi- 
cient to  repel  the  assault  wherever 
and  upon  whomsoever  made.  New 
Orleans,  etc.,  R.  Co.  v.  Jopes,  142 
U.  S.  18,  12  SCt  109,  36  L.  ed.  919. 
But  if  the  servant  of  a  carrier,  as- 
suming to  exercise  this  right,  trans- 
cends the  limit  thereof,  in  respect  to 
an  assault  made  upon  him  by  a  pas- 
senger, by  the  use  of  unnecessary 
force  or  violence,  his  principal  is 
Just  as  clearly  liable  for  the  injury 
done  as  the  servant  himself  would 
be  for  the  exercise  of  such  exces- 
sive force,  when  acting  in  his  indi- 
vidual capacity  and  not  as  a  repre- 
sentative of  the  carrier.  O'Brien  v. 
St.    Louis   Transit   Co.,    185    Mo.    263, 


84  SW  939,  106  AmSR  692;  Haman 
v.  Omaha  Horse  R.  Co.,  36  Nebr.  74, 
52  NW  830.  To  the  extent  of  the 
excessive  force  and  violence  exerted, 
the  conduct  of  the  servant  is  nec- 
essarily willful  and  without  justifi- 
cation. Being  unlawful,  it  Imposes 
liability  and  that  liability  falls  upon 
the   carrier    because    of   its   duty   to 

Firotect  the  passenger  from  injury  by 
ts  servant.  Layne  v.  Chesapeake, 
etc.,  R  Co.,  66  W.  Va.  607.  621.  67 
SB  1103. 

[a]  A  pMMifn  la  sjot  justlfled 
In  assaulttng  th»  ooadaotor,  although 
the  passenger  was  provoked  By 
the  conductor's  insulting  language. 
Louisville  R  Co.  v.  Frlck,  158  Ky. 
460,   165   SW  649. 

Setf-Asfanss  against  assault  see 
Assault  and  Battery  11  31,  32,  234- 
237. 

85.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  S.  18,  12  SCt  109.  85 
L.  ed.  919;  Dallas  Cons.  Electric  St. 
R.  Co.  v.  Pettlt,  47  Tex.  Civ.  A.  854, 
105  SW  42. 

86.  New  Orleans,  etc.,  R.  Co.  v. 
Jopes,  142  U.  8.  18,  12  SCt  109.  35  L. 
ed.  919;  International,  etc.,  R.  Co.  v. 
Washington,  64  Tex.  Civ.  A.  166,  117 
SW  992.  But  see  Dallas  Cons.  Elec- 
tric St.  R.  Co.  v.  Pettit,  47  Tex.  Civ. 
A.  354,  105  SW  42  (holding  that, 
where  a  street  car  conductor  claimed 
that  his  assault  on  a  passenger  was 
in  rightful  self-defense,  his  act  must 
be  considered  in  the  light  of  bis 
duty  to  exercise  that  high  degree  of 
care  to  avoid  injury  to  passengers 
which  very  cautious  and  prudent  per- 
sons would  have  exercised  under  the 
same   circumstances). 

87.  Galveston,  etc.,  R.  Co.  v.  La 
PreUe.  27  Tex.  Civ.  A.  496,  65  SW 
488. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Hud- 
dleston,    (Tex.  Civ.   A.)_178   SW  704. 

fa]  Bole  applied. — Where  there  is 
evidence  in  a  passenger's  action  for 
assault  and  battery  by  defendant 
carrier's  brakeman,  that,  although 
the  passenger  struck  the  first  blow, 
the  brakeman  was  then  within  strik- 
ing distance,  attempting  to  make  an 
assault  on  him  with  a  dangerous 
weapon,  an  instruction  requiring  the 
finding,  as  a  condition  to  a  perfect 
right  of  self-defense  by  the  brake- 
man,  that,  when  he  assaulted  plain- 
tiff, plaintiff  was  making  an  assault 
on  him,  which  had  not  been  pro- 
voked by  his  wrongful  conduct,  was 
S roper.  St.  Louis  Southwestern  R. 
o.  v.  Huddleston,  (Tex.  Civ.  A.)  178 
SW  704. 

SB.  U.  S. — Oallena  v.  Hot  Springs 
R.  Co.,  13   Fed.   116.   4    McCrary  871. 

Ala. — Birmingham,  R.,  etc.,  Co.  v. 
Mullen,  138  Ala.  614,  35  S  701;  Birm- 
ingham R.,  etc.,  Co.  v.  Baird,  130 
Ala.  334,  30  S   456,  54   LRA  752. 

Ark. — Little  Rock  R.,  etc.,  Co.  v. 
Bracy,  111  Ark.  613,   165  SW  450. 

Del. — Pacelll  v.  People's  R.  Co.,  93 
A  660. 

Ga. — Mason  v.  Nashville,  etc.,  R. 
Co.,  136  Ga.  741,  70  SE  225.  83  LRA 
NS  280  and  note;  East  Tennessee, 
etc.,  R.  Co.  v.  Fleetwood,  90  Ga,  23, 
16  SE  778;  Georgia  R..  etc.,  Co.  v. 
Rich,  9  Ga.  A.  497,  71  SB  769. 

111. — Chicago,  etc.,  R.  Co.  v.  Flex- 
man.  103  111.  548,  42  AmR  33;  Hanson 
v.  Urbana.  etc.,  Electric  St  R.  Co., 
76  111.  A.  474;  Cogglns  v.  Chicago, 
etc..  R  Co..  18  111.  A.  620. 

Ind. — Baltimore,  etc.,  R.  Co.  v.  Da- 
vis, 44  Ind.  A.  375,  89  NE  403. 

Iowa. — Fagg    v.    Minneapolis,    etc. 


R.  Co..  167  NW  148. 

Ky. — White  v.  South  Covington, 
etc.,  R.  Co.,  160  Ky.  681,  160  SW  817. 

Md. — Baltimore,  etc,  R.  Co.  v.  Bar- 

rer,  80  Md.  23,  30  A  560,  45  AmSR 
19,  26  LRA  220. 

Mass — Jackson  v.  Old  Colony  St 
R.  Co.,  206  Mass.  477,  92  NE  725.  30 
LRANS  1046,  19  AnnCas  615. 

Miss. — Coleman  v.  Yasoo,  etc  R. 
Co..  90  Miss.  629.  43  S  473. 

Mo. — Neuer  v.  Metropolitan  St.  R 
Co.,  143  Mo.  A.  402.  127  SW  669: 
Mitchell  v.  United  R.  Co.,  125  Mo.  A 
1.  102  SW  661. 

Nebr. — Haman  v.  Omaha  Horse  R 
Co.,  36  Nebr.  74,  52  NW  830. 

N.  Y. — Weber  v.  Brooklyn,  etc.,  R 
Co.,  47  App.  Dlv.  306,  62  NYS  1; 
Schults  v.  TWrd  Ave.  R.  Co..  46  N. 
Y.  Super.  211  [rev  on  other  grounds 
89  N.  Y.  2421;  Danslger  v.  Interbor- 
ough  Rapid  Transit  Co,  104  NYS  845. 

N.  C. — Palmer  v.  Winston-Salem 
R,  etc..  Co.,  131  N.  C.  260,  42  SE  604: 
Williams  v.  Gill,  122  N.  C.  967.  29  SE 
879;  Daniel  v.  Petersburg  R.  Co..  117 
N.  C.  692,  23  SB  327. 

Oh. — Little  Miami  R.  Co.  v.  Wet- 
more,   19  Oh.   St.  110.  2  AmR  373. 

Tex. — Galveston,  etc.  R  Co.  v.  La 
Prelle,  27  Tex.  Civ.  A.  496,  65  SW 
488. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Brame, 
109  Va.  422.  63  SB  1018. 

W.  Va. — McDade  v.  Norfolk,  etc. 
R.  Co.,  67  W.  Va.  582,  68  SE  378; 
Layne  v.  Chesapeake,  etc,  R.  Co., 
66  W.  Va.  607.  67  SE  1103;  Teel  v. 
Coal,  etc..  R.  Co.,  66  W.  Va.  315.  66 
SE  470. 

"Words,  however  irritating  or  op- 
probrious, will  not  justify  an  assault 
by  one  under  no  special  obligation 
to*  keep  the  peace;  much  less  will 
they  justify  an  assault  by  a  conduc- 
tor, who  is.  by  virtue  of  his  position, 
not  only  bound  to  keep  the  peact 
himself,  but  whose  duty  it  is  to 
maintain  peace  and  order  in  the  cars, 
and  protect  the  passengers  in  his 
charge  from  assaults  and  violence." 
Gallena  v.  Hot  Springs  R.  Co..  13 
Fed.   116,  122,  4  McCrary  871. 

"It  is  a  familiar  rule  of  law  that 
abusive.  Indecent  or  opprobrious  lan- 

?uage  or  epithets  alone  never  justify 
he  commission  of  an  assault  Such 
language  or  epithets  employed  by  a 

?assenger  on  a  street  railway  car 
owards  the  motorman  of  the  car 
will  not  alone  warrant  an  assault 
by  the  motorman  upon  the  passen- 
ger, nor  will  the  responsibility  for 
any  Injuries  which  the  passenger 
may  receive  in  consequence  of  an 
assault  be  limited  to  the  motorman 
alone,  but  the  company,  whose  sex-r- 
ant the  motorman  is,  is  liable  also." 
Pacelll  v.  People's  R.  Co..  (Del.)  98 
A  560,  563. 

[a]  Provocation  by  a  passenger, 
such  as  interference  with  employees 
in  the  exercise  of  their  functions, 
abusive  language,  threats  and  as- 
saults on  them,  although  justifying 
expulsion  from  the  train,  does  not 
bar  recovery  for  injury  by  the  exer- 
cise of  more  force  than  is  actually 
or  apparently  necessary  to  repel  the 
assault  or  to  prevent  other  Injury. 
Layne  v.  Chesapeake,  etc..  R.  Co.,  <• 
W.  Va.  607.  67  SE  1103. 

[b]  metallatlon  or  r*vsnge<— No 
conductor  can  assault  a  passenger 
in  retaliation  for  an  assault  commit- 
ted on  him,  for  abusive  words,  or  in 
revenge  or  punishment  under  any 
circumstances,  without  rendering  the 
carrier  liable  for  damages.    Birming- 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  asm*  title,  page  and  note  number. 
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or  conduct  was  provoked  by  the  employee;90  and 
this  rule  applies,  although  the' passenger's  language 
or  conduct  is  in  violation  of  the  law?1  But  where 
the  language  or  conduct  of  the  passenger  is  exas- 
perating to  the  employee  and  provocative  of  an 
assault,  it  may  be  shown  in  mitigation  of  damages  ;93 
and  it  has  been  held  that,  if^  the  language  or  con- 
duct is  such  as  is  calculated  to  excite  the  employee's 
passion,  it  may  debar  the  passenger  from  recover- 
ing for  the  assault.**. 
Intoxicated  passenger.    A  carrier  is  liable  if  one 


of  its  employees  assaults  and  beats  a  passenger, 
although  the  passenger  is  intoxicated  and  has 
treated  the  employee  rudely.** 

[$  1328]  6.  Abusive  and  Insulting  Language  or 
Conduct.95  Unless  provoked  or  justified  by  the 
passenger's  conduct  or  language,  indecent  and 
abusive  language,  or  rude  and  insulting  conduct, 
on  the  part  of  the  employee  of  a  carrier,  tending 
to  cause  a  breach  of  the  peace,  or.  to  humiliate  or 
mortify  a  passenger,  will  entitle  the  passenger  to 
recover  damages,      although   the   carrier  did   not 


bun  R..  etc,  Co.  v.  Balrd  ISO  Ala. 
334.  30  S  464,  89  AmSR  43,  54  LRA 
762.  ' 

[c]  Threats. — (1)  A  threat  by  a 
passenger  to  report  the  conduct  of 
the    employee   does    not   Justify    the 


employee  in  assaulting;  the  passen- 
ger. Sterneman  v.  Springfield  Tract. 
Co..  ITS  Mo.  A.  64,  1(3  SW  258.  <2) 
The  movement  by  a  disorderly  pas- 
senger who  had  been  removed  from 
the  car,  of  his  hand  alone  his  side 
to  his  hip  pocket,  did  not  justify  the 
trainman    in   assaulting   him,    where 


such  movement  was  accompanied  by 
the  statement,  "I'll  see  you  later." 
Norfolk,  etc.,  R.  Co.  v.  Brame.  109 
Va.  422.  426,  63  SE  1018. 

[d]  Passenger  assaulted  while 
csecalng  baggage, — Where' a  passen- 
ger was  struck  with  a  hatchet  by  an 
employee  of  the  railroad,  whose  duty 
It  was  to  check  trunks,  in  conse- 
quence of  abuses  and  Insulting  re- 
marks made  by  the  passenger  to  said 
employee,  it  was  held  that  the  rail- 
road company  was  not  liable,  on  the 
ground  that  the  act  of  the  employee 
In  thus  assaulting  the  passenger 
was  not  within  the  scope  of  his  em- 
ployment. Irfttle  Miami  R.  Co.  v. 
Wetmore.  19  Oh.  St.  110,  2  AmR  373. 

90.  Texas,  etc,  R  Co.  v.  Williams, 
62  Fed.  440.  10  CCA  462. 

[a]  Illustration. — A  carrier  of 
passengers  is  liable  for  an  assault 
committed  by  its  conductor  on  a 
passenger,  although  the  conductor 
was  Insulted  by  the  passenger,  if  the 
Insult  was  provoked  by  abusive  lan- 
guage spoken  by  the  conductor  to  the 
passenger.  Texas,  etc.,  R.  Co.  v. 
Williams.  62  Fed.  440,  10  CCA  463. 

91.  Heggen  v.  Ft.  Dodge,  etc.,  R. 
Co..    150  Iowa  813,  180  NW  148. 

[a]  Statute. — Under  a  statute  pro- 
viding that  any  person  who  shall 
drink  intoxicating  liquor  on  railroad 
cars,  or  shall  use  profane  language 
thereon,  shall  be  guilty  of  a  misde- 
meanor, the  commission  of  such  mis- 
demeanor by  a  passenger  does  not 
justify  or  excuse  the  railroad  for  the 
act  of  its  conductor  in  assaulting  or 
mistreating  the  passenger.  Heggen 
v.  Ft.  Dodge,  etc.,  R.  Co.,  150  Iowa 
313.   130  NW  148. 

93.  Ga. — Mason  v.  Nashville,  etc., 
R.  Co.,  135  Ga.  741.  70  SE  225,  33 
LRANS  280  and  note;  Georgia  R., 
etc..  Co.  v.  Hopkins,  108  Ga.  324,  33 
SE  965,  75  AmSR  39. 

Iowa. — Fags  v.  Minneapolis,  etc., 
R.  Co.,  157  NW  148. 

Mo. — Mitchell  v.  United  R  Co.,  126 
Mo.    A.  1,  102  SW661. 

N.  T. — Freedman  v.  Metropolitan  St. 
R.  Co.,  89  App.  Div.  486.  86  NTS  986. 

N.  C. — Palmer  v.  Winston-Salem 
R..  etc.,  Co.,  131  N.  C.  250,  42  SE  604. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Ger- 
ren, 57  Tex.  Civ.  A  34,  121  SW  906: 
Houston,  etc.,  R.  Co.  v.  Batchler,  37 
Tex.   Civ.  A.  116.  83  SW  902. 

W.  Va. — Layne  v.  Chesapeake,  etc., 
R.  Co.,  66  W.  Va.  607,  67  SE  1103. 

See  also  Infra  i  1401. 

[a]  Xsstrnotton*— Where  the  is- 
sue was  whether  the  assault  was 
committed  under  the  Influence  of  pas- 
sion aroused  by  Insulting  words,  an 
instruction  was  proper  which  re- 
quired the  Jury  to  And  both  that 
sufficient  time  elapsed  between  the 
use  of  the  insulting  words  by  plain- 
tiff and  the  time  of  the  assault  for 
cool  reflection,  and  that  the  assault 
ww  the  result  of  cool  deliberation 
of  the  conductor,  before  they  could 
ignore   the  mitigating   effect   of   the 


Insulting  words  by  plaintiff  to  the 
conductor.  Houston,  etc.,  R.  Co.  v. 
Batchler,  37  Tex.  Civ.  A.  116,  83  SW 
902. 

Olronmstanoes  affecting  amount  of 
damages  generally  see  infra  If  1400, 
1401. 

93.  Central  of  Georgia  R.  Co.  v. 
Motes.  117  Ga.  923.  43  SE  990.  97  Am 
SR  223,  62  LRA  607;  Georgia  R..  etc., 
Co.  v.  Hopkins,  108  Ga.  324,  33  SE 
965.  75  AmSR  39;  City  Electric  R. 
Co.  v.  Shropshire,  101  Ga.  33,  28  SE 
608;  Peavy  v.  Georgia  R.,  etc.,  Co., 
81  Ga.  486,  8  SE  70.  12  AmSR  334: 
Baker  v.  Brooklyn,  etc,  R.  Co.,  146 
App.  Div.  304,  130  NTS  690:  Scott 
v.  Central  Park,  etc.,  R.  Co.,  63  Hun 
414,  <  NTS  382;  Rohrback  v.  Penn- 
sylvania R.  Co.,  244  Pa.  132,  90  A 
567;  Missouri,  etc.,  R.  Co.  v.  Gerren, 
57  Tex.  Civ.  A.  34.  121  SW  905. 

"It  is  undoubtedly  true  that  a  com- 
mon carrier  of  passengers  under- 
takes to  protect  passengers  from  the 
negligence  or  wilful  misconduct  of 
its  servants  while  engaged  in  per- 
forming a  duty  which  the  carrier 
owed  to  the  passengers.  But  It  has 
not  as  yet  been  held  that,  where  a 
passenger  by  his  own  misbehavior, 
while  being  transported,  has  pro- 
voked a  personal  encounter  between 
himself  and  one  of  the  employees  of 
the  carrier,  that  the  carrier  Is  liable 
for  the  results.  It  may  be  true  that 
the  use  of  the  abusive  language  to 
the  driver  did  not  Justify  the  assault, 
as  far  as  the  driver  is  concerned,  in 
the  eyes  of  the  criminal  law;  but 
there  is  no  reason  for  holding  that 
where  a  passenger,  by  his  own  Im- 
proper and  insulting  behavior,  while 
a  passenger  upon  the  road  of  the 
railway  company,  brings  upon  him- 
self an  assault,  the  carrier  should 
be  responsible."  Scott  v.  Central 
Park,  etc,  R.  Co.,  63  Hun  414.  416.  6 
NTS  382. 

a]  Contributory  negugenoe. — 
ere  a  passenger's  conduct  toward 
an  employee  is  Knowingly  proferred 
with  the  specific  purpose  of  bringing 
about  a  difficulty,  and  which  in  Its 
probable  result  brings  about  a  dif- 
ficulty. It  is  such  wrong  on  the  pas- 
senger a  part  as  requires  the  classi- 
fication of  his  conduct  as  contribu- 
tory negligence,  although  It  may  not 
amount  to  absolute  justification  for 
the  assault  which  follows,  and  a  pas- 
senger guilty  of  such  contributory 
negligence  cannot  recover  for  such 
assault.  Missouri,  etc.,  R.  Co.  v. 
Gerren,  67  Tex.  Civ.  A.  84,  121  SW 
905. 

94.  Illinois  Cent.  R.  Co.  v.  Shee- 
han,  29  111.  A.  90;  Friar  v.  Orange, 
etc.,  R.  Co.,  46  Tex.  Civ.  A.  564,  101 
SW  274;  St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  29  Tex.  Civ.  A.  184, 
68  SW  58;  Texas,  etc.,  R.  Co.  v.  Ed- 
mond,    (Tex.  Civ.   A.)    29   SW  518. 

96.  Insult  ana  abuse  la  ejecting 
passenger  see  supra  55   1193,  1194. 

96.  Binder  v.  Georgia  R„  etc.,  Co., 
13  Ga.   A.  381,  79  SE  216. 

[a]  Illustration. — Where  a  street 
car  passenger  without  provocation 
uses  abusive  language  toward  the 
motorman  and  incites  him  to  use  like 
language  in  return,  the  company  can- 
not be  held  liable  in  damages  for 
failure  to  protect  the  passenger  from 
the  motorman'8  abuse.  Binder  v. 
Georgia  R.,  etc.,  Co.,  13  Ga.  A.  381, 
79  SE  216. 

Justttoation  of  assault  see  supra 
f  1327. 

97.  Ala. — 'Birmingham      R,      etc., 


Whe 


Co.  v.  Glenn.  179  Ala.  263.  60  S  111; 
Culberson  v.  Empire  Coal  Co.,  156 
Ala.  416,  47  S  237:  Southern  R.  Co. 
v.   Carroll.    (A.)    70  S  984. 

Colo. — Bleecker  v.  Colorado,  etc.. 
R.  Co..  50  Colo.  140,  114  P  481,  32 
LRANS   386   and   note. 

Ga. — Cole  v.  Atlanta,  etc.,  R.  Co., 
102  Ga.  474,  31  SE  107;  Southern  R. 
Co.  v.  Huckaba.  14  Ga.  A.  311,  80  SB 
697;  Louisville,  etc.,  R.  Co.  v.  Oliv- 
ers, 11  Ga.  A.  236,  75  SE  18;  Wolfe 
v.  Georgia  R.,  etc.,  Co.,  2  Ga.  A.  499, 

111.— Mciviahon  v.  Chicago  City  R. 
Co.,  239  111.  334.  88  NE  223  [aft  148 
111.  A.  6081;  Chicago,  etc.,  R.  Co.  v. 
Griffin,   68   111.   499. 

Iowa.— Bryan  v.  Chicago,  etc.,  R 
Co..   63   Iowa  464,   19  NW  295. 

Ky. — Illinois  Cent.  R  Co.  v.  Win- 
slow,  119  Ky.  877,  84  SW  1176,  27  KyL 
329;  Louisville,  etc.,  R.  Co.  v.  Don- 
aldson. 43  SW  439.  19  KyL  1384; 
Dawson  v.  Louisville,  etc.,  R.  Co..  4 
KyL  731. 

La. — May  v.  Shreveport  Tract.  Co., 
127  La.  420,  53  S  671,  32  LRANS  206; 
Block  v.  Bahnerman,  10  La.  Ann.  1. 

Me. — Goddard  v.  Grand  Trunk  R 
Co..  67  Me.  202.  2  AmR  39. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Blocher,  27  Md.  277. 

Mich. — Humphrey  v.  Michigan 
United  R.  Co..  166  Mich.  645,  132  NW 
447. 

Miss. — Louisville,  etc,  R.  Co.  v. 
Patterson,  69  Miss.  421,  13  S  697.  22 
LRA  269. 

Mo. — Malacek  v.  Tower  Grove,  etc., 
R  Co.,  67  Mo.  17;  Fornoff  v.  Colum- 
bia Taxlcab  Co..  179  Mo.  A.  620,  162 
SW  699;  McGinnls  v.  Missouri  Pac. 
R   Co..  21   Mo.  A.  899. 

N.  T. — Gillespie  v.  Brooklyn 
Heights  R  Co.,  178  N.  T.  847.  70  NB 
857,  102  AmSR  603,  66  LRA  618. 
But  see  Parker  v.  Erie  R.  Co..  5  Hun 
57  (holding  that  a  conductor  was 
not  acting  in  the  discharge  of  his 
duty  when  he  used  insulting  lan- 
guage to  a  passenger,  and  that  for 
such  conduct  the  carrier  Incurred  no 
liability). 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Hill,  (Civ.  A.)  108  SW  227; 
San  Antonio  Tract.  Co.  v.  Lambkin, 
(Civ.  A.)  99  SW  574. 

Que. — Tudor  v.  Quebec,  etc.,  R.  Co., 
41  Que.  Super.  19. 

"The  carrier's  obligation  Is  to 
carry  his  passenger  safely  and  prop- 
erly, and  to  treat  him  respectfully, 
and  if  he  Intrusts  the  performance 
of  this  duty  to  his  servants,  the  law 
holds  him  responsible  for  the  man- 
ner in  which  they  execute  the  trust. 
The  law  seems  to  be  now  well  set- 
tled that  the  carrier  is  obliged  to 
protect  his  passenger  from  violence 
and  Insult,  from  whatever  source 
arising.  He  is  not  regarded  as  an 
insurer  of  his  passenger's  safety 
against  every  possible  source  of  dan- 
ger; but  he  is  bound  to  use  all  such 
reasonable  precautions  as  human 
judgment  and  foresight  are  capable 
of,  to  make  his  passenger's  journey 
safe  and  comfortable.  He  must  not 
only  protect  his  passenger  against 
the  violence  and  insults  of  strangers 
and  co-passengers,  but  a  fortiori, 
against  the  violence  and  Insults  of 
his  own  servants.  If  this  duty  to 
the  passenger  is  not  performed,  if 
this  protection  is  not  furnished,  but, 
on  the  contrary,  the  passenger  is 
assaulted  and  Insulted,  through  the 
negligence  or  the  wilful  misconduct 
of  the  carrier's  servant,  the  carrier 
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authorize  or  ratify  the  use  of  such  language  or  con- 
duct,*8 and  whether  the  insult  is  offered  from  malice 
or  as  the  result  of  negligence  by  the  employee.99  To 
a  female  passenger  a  carrier  owes  an  especial  duty 
to  protect  her  from  insulting  remarks,  indecent 
assaults,  or  improper  liberties  on  the  part  of  its 
employees,1  and  it  has  been  said  that  such  duty 
should  not  be  frittered  away  by  nice  questions  as  to 
whether  the  employee  was  acting  within  the  scope 
of  his  employment.2 

Mere  rudeness  of  language  or  brusg.ueness  of 
behavior  on  the  part  of  the  employee  will  not  be 
such  an  injury  to  the  passenger  as  to  entitle  him 
to  recover  damages.* 


[$  1329]  6.  Acts  of  Employee  as  Police  Officer; 
Special  Officer.4  The»conductor  of  a-train,  in  look- 
ing after  and  protecting  his  passengers,  is  to  some 
extent  clothed  with  the  powers  of  a  police  officer.3 
But,  although  a  conductor  or  other  employee  is 
clothed  by  law  with  police  authority,  that  fact 
affords  no  immunity  to  the  carrier  for  damages 
resulting  from  his  wrongful  discharge  of  his  duty, 
either  as  employee  of  the  carrier  or  under  color  of 
his  police  authority;8  and  hence  the  carrier  is  liable 
for  such  employee's  wrongful  acts  in  carrying  oot 
the  law  requiring  the  separation  of  white  and 
colored  passengers,7  or  in  committing  an  assault  or 
other  wrong  on  a  passenger.8    But  it  has  been  held 


Is  necessarily  responsible."  Qoddard 
v.  Grand  Trunk  R.  Co.,  57  Me.  202, 
2  AmR  39. 

"Among-  these  recognised  rights  of 
the  passenger,  is  not  only  to  be 
safely  and  promptly  carried  to  his 
destination,  but  to  be  treated  by  the 
servants  and  agents  of  the  carrier 
with  kindness,  respect,  courtesy,  and 
due  consideration,  and  to  be  protected 
against  Insult,  indignity  and  abuse 
from  both  the  agents  and  other  pas- 
sengers." McGlnnls  v.  Missouri  Pac. 
R.  Co.,  21   Mo.  A.  399.  409. 

[a]  Aottonable  Insult. — In  order 
that  a  passenger  may  recover  for  an 
insult  given  by  the  conductor  of  a 
street  car,  his  acts  must  have  been 
such  as  did  not  only  humiliate  and 
insult  the  passenger  but  such  as 
would  reasonably  tend  to  humiliate 
any  person  in  similar  circumstances. 
Georgia  R..  etc.,  Co.  v.  Baker,  1  Ga. 
A.  832,  68  SE  88. 

[b]  Tim*  of  speaking-  offensive 
words. — In  an  action  against  a  rail- 
road company  to  recover  for  taking 
up  and  destroying  plaintiff's  ticket, 
and  compelling  him  to  pay  cash  fare, 
and  for  abusive  language  by  the 
conductor,  the  fact  that  the  offensive 
words  were  not  spoken  at  the  time 
of  taking  up  the  ticket  and  demand- 
ing cash  fare,  but  a  few  minutes 
afterward,  when  change  was  given, 
is  immaterial,  as  it  was  part  of  the 
same  transaction,  and  took  place 
while  the  conductor  was  discharging 
his  official  duty.  Louisville,  etc..  R. 
Co.  v.  Donaldson.  43  8W  439,  19  KyL 
1384. 

[cl  Calling'  wbite  man  a  negro. — 
(1)  It  may  be  an  insult  for  a  con- 
ductor to  call  a  white  man  a  negro, 
or  to  intimate  that  a  white  man  is 
of  African  descent,  and,  dependent  on 
the  circumstances,  is  actionable. 
Wolfe  v.  Georgia  R.,  etc.,  Co.,  2  Ga 
A.  499.  68  8E  899.  (2)  To  apply  the 
term  "negro"  to  a  white  person  is 
humiliating  and  insulting,  and  a  sug- 
gestive question,  such  as,  "Don't  you 
belong  over  there?"  addressed  to  a 
white  passenger  by  a  conductor  of  a 
street  car,  who  points  to  the  seats  re- 
served for  negroes,  is  but  little  less 
so,  and  in  either  case,  whether  the 
language  used  is-  heard  by  others  or 
not,  the  carrier  is  liable  therefor  in 
damages.  May  v.  Shreveport  Tract. 
Co.,  127  La  420,  63  S  671.  32  LRANS 
206  and  note.  (3)-  But  where  a  con- 
ductor. In  enforcing  a  statute  re- 
quiring conductors  to  separate  white 
and  colored  passengers,  mistakes  a 
white  man  for  a  negro,  the  carrier  is 
not  liable  if  he  used  extraordinary 
diligence  to  prevent  such  mistake. 
Wolfe  v.  Georgia  R.,  etc.,  Co.,  2  Ga. 
A.   499.  5*  SB  899. 

[d]  Fraud  Imputed  to  passenger.— 
Threats  used  by  the  conductor  to  the 
passenger,  imputing  fraud,  may  be 
actionable.  Louisville,  etc.,  R.  Co. 
v.  Donaldson,  43  SW  439,  19  KyL 
1384. 

98.  Bleecker  v.  Colorado,  etc.,  R. 
Co..  50  Colo.  140,  114  P  481,  33  LRA 
NS  386;  Knoxville  Tract.  Co.  v.  Lane, 
103  Tenn.  376,  53  SW  557,  46  LRA 
649.      See  also   cases   supra   note   97. 

99.  Wolfe  v.  Georgia  R..  etc..  Co., 
2  Ga  A.  499.  68  SB  899;  Gulf,  etc., 
R.  Co.  v.  Luther.  40  Tex.  Civ.  A.  517, 


90  SW  44.  See  also  cases  supra  note 
97. 

[a]  Inability  not  dependant  on 
negligence. — (1)  The  liability  of  a 
carrier  for  mental  anguish  suffered 
by  a  passenger  in  consequence  of  In- 
sults offered  by  its  employees  does 
not  depend  on  Its  negligence  In  em- 
ploying the  employees  or  the  scope 
of  their  authority,  where  the  insults 
were  offered  while  employed  about 
the  carrier's  business.  Gulf,  etc.,  R. 
Co.  v.  Luther.  44  Tex.  Civ.  A.  517,  90 
SW  44.  (2)  A  passenger  may  re- 
cover from  a  carrier  for  the  miscon- 
duct and  Insulting  language  of  its 
conductor  without  proof  that  suoh 
misconduct  and  insulting  language 
were  "negligently  done.  San  An- 
tonio Tract.  Co.  v.  Davis,  (Tex.  Civ. 
A.)   101  SW  564. 

1.  U.  S.— Nieto  v.  Clark,  18  F. 
Cas.   No.   10,262,   1   Cliff.   145. 

Ala — Birmingham  R.,  etc.,  Co.  v. 
Glenn.  179  Ala.  363,  60  S  111;  Bir- 
mingham R.,  etc.,  Co.  v.  Parker,  161 
Ala  248.  60  S  65. 

Ga — Savannah,  etc..  R.  Co.  v.  Quo, 
103  Ga  125.  29  SB  607,  «8  AmSR  85, 
40  LRA  483. 

Ky. — Louisville,  etc..l  R.  Co.  v. 
Bell,  166  Ky.  400,  179  SW  400;  Louis- 
ville, etc..  R.  Co.  v.  Ballard,  85  Ky. 
307.  3  SW  630,  9  KyL  7,  7  AmSR 
600. 

La. — Halle  v.  New  Orleans  R..  etc.. 
Co..  135  La.  229.  65  S  225,  51  LRANS 
1171,   AnnCasl916C   1233. 

N.  C. — Huffman  v.  Southern  R.  Co., 
163  N.  C.  171.  79  SE  807;  Strother  v. 
Aberdeen,  etc.,  R.  Co.,  123  N.  C.  197, 
31  SB  386. 

Tenn. — Cincinnati,  etc..  R.  Co.  v. 
Harris.  115  Tenn.  601,  91  SW  211,  5 
LRANS  779:  Knoxville  Tract.  Co.  v. 
Lane.  103  Tenn.  376,  53  SW  657.  46 
LRA  549. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Pope, 
(Civ.  A.)  149  SW  1186;  Carpenter  v. 
Trinity,  etc..  Valley  R.  Co..  56  Tex. 
Civ.  A.  627,  119  SW  335;  St.  Louis 
Southwestern  R.  Co.  v.  Granger, 
(Civ.  A.)  100  SW  987;  San  Antonio 
Tract.  Co.  v.  Crawford,  (Civ.  A.)  71 
SW  306;  Texas,  etc..  R.  Co.  v.  Tark- 
ington,  27  Tex.  Civ.  A.  853,  66  SW 
187. 

Wis. — Craker  v.  Chicago,  etc..  R. 
Co.,  86  Wis.  657,  17  AmR  504. 

[a]  Vulgar  and  offensive  lan- 
guage;—^ Language  which,  by 
common  consent  among  civilised 
people,  is  vulgar,  and  offensive  to 
ordinary  female  sensibilities,  or  dis- 
respectful to  the  female  presence,  if 
indulged  in  by  a  carrier's  employees 
or  others  in  the  presence  or  hearing 
of  a  female  passenger,  Is  actionable. 
Birmingham  R.,  etc,  Co.  v.  Glenn, 
179  Ala  263,  60  8  111.  (2)  The  re- 
marks of  a  conductor  to  a  passenger 
that,  if  other  conductors  had  carried 
her  child  without  pay.  he,  if  in  her 
place,  would  not  give  them  away,  and 
would  not  tell  it  on  them,  are  not 
open  to  the  construction  of  charging 
her  with  undue  intimacy  with  them. 
Carpenter  v.  Trinity,  etc.,  R.  Co.,  55 
Tex.  Civ.  A.  627.  119  SW  336. 

[b]  Intending-  passenger.— A  wo- 
man who  enters  a  railroad  station 
with  the  Intention  of  becoming  a 
passenger  Is  entitled  to  protection 
against  Insult,  although  she  has  not 


yet  purchased  a  ticket.  Texas,  etc-. 
R.  Co.  v.  Jones,  (Tex.  Civ.  A.)  39  SW 
124. 

[c]     Insulting  proposal  Induced,  ttj 

?assenger's  Immodest  remarks^— The 
act  that  a  passenger's  Immodest  re- 
marks encourage  the  conductor  to 
make  an  improper  proposal  does  not 
relieve  the  carrier  of  liability  for 
the.  insult,  but  it  may  be  considered 
in  mitigation  of  damages.  Strother 
v.  Aberdeen,  etc,  R  Co.,  123  N.  C. 
197,  31  SB  386. 

8.  Birmingham  R,  etc.  Co.  v. 
Parker,  161  Ala  248,  50  S  65. 

3.  U.  S. — New  York,  etc.,  R  Co.  v. 
Bennett,  50  Fed.  496.  1  CCA  644. 

Ala. — Widener  v.  Alabama  Great 
Southern  R.  Co.,  69  S  558. 

Ky. — Louisville,  etc.,  R  Co.  v.  Bal- 
lard. 86  Ky.  307,  3  SW  630,  9  KjrL 
7-.  7  AmSR  600. 

Mass. — McCumber  v.  Boston  Kl.  R. 
Co..  207  Mass.  559.  93  NB  698.  32 
LRANS  475. 

Mo. — Grayson  v.  St.  Louis  Transit 
Co..  100  Mo.  A.  60.  71  8W  730. 

N.  C. — Rose  v.  Wilmington,  etc.  R_ 
Co.,  106  N.  C.  168,  11  SB  526. 

S.  C. — Daniels  v.  Florida  Cent., 
etc..  R.  Co.,  63  S.  C.  1.  39  SB  762. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Kendlick.  (Civ.  A.)  32  SW  42. 

4.  Vats*  Imprisonment  see  False 
Imprisonment  [19  Cyc  3271. 

B.  Brown  v.  Atlantic  Coast  Line 
R    Co.,    161    N.    C.    578.    71    SE    777. 

Bight  to  arrest  or  detain  _ 
gar  generally  see  supra  I  1198. 

e.  Georgia  R.,  etc.,  Co.  v.  Baker.  1 
Ga  A.  832.  58  SB  88;  Clish  v.  Boston. 
etc.,  R  Co..  219  Mass.  341.  106  NE 
864;  Southern  R  Co.  v.  Grubbs,  115 
Va  876.  80  SB  749:  Wllhelns  v.  Par* 
kersburg.  etc.,  R.  Co.,  74  W.  Va  *7*. 
82  SB  1089. 

[a]  Acting  as  employees. — Where  a 
person  occupying  the  dual  position  of 
public  officer  and  employee  of  a  car- 
rier acts  In  the  transaction  in  which 
he  inflicts  injury  on  a  passenger  in 
the  capacity  of  an  employee  of  the 
carrier,  the  question  of  liability  is 
determined  by  the  legal  principles 
applicable  In  case  of  Injury  to  a  pas- 
senger by  ordinary  employees  of  the 
carrier.  Layne  v.  Chesapeake,  etc 
R  Co..  66  W.  Va.  607.  67  SB  1103. 

[b]  A  statute  giving  officers  of 
common  carriers  all  the  powers  of 
conservators  of  the  peace  does  not 
relieve  a  railroad  company  from 
liability  for  tortious  acts  of  its  em- 
ployees while  in  the  discharge  of 
their  duties.  Wilhelm  v.  Parkers- 
burg,  etc.,  R  Co.,  74  W.  Va  678, 
82  SB  1089. 

7.  Wolfe  v.  Georgia,  etc.,  Co..  2 
Ga.  A.  499.  58  SB  899;  Georgia  R. 
etc..  Co.  v.  Baker,  1  Ga  A.  832, 
68  SB  88. 

8.  Iowa — Heggen  v.  Ft.  Dodge. 
etc.,  R.  Co.,  150  Iowa  313,  130  NW 
148. 

Mo. — Hedge  v.  St.  Louis,  etc,  R 
Co..  164  Mo.  A.   291,   145  SW  115. 

Mont. — Rand  v.  Butte  Electric  R 
Co.,  40  Mont.  398,  107  P  87. 

Tex. — Texas,  etc.,  R.  Co.  v.  BowUa 
(Civ.  A.)   32  SW  918. 

Va. — Southern  R.  Co.  v.  Grubbs. 
116  Va  876,  80  SE  749. 

[al  ninstratlon. — Under  a  statute 
providing    that    conductors    may  re- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that,  where  such  employee  is  not  liable  to  one  for 
assault  and  battery,  the  carrier  is  not  liable.8 

A  special  officer  appointed  by  the  state  for  police 
duty  at  the  expense  of  a  railroad  company  is  prima 
facie  a  public  officer  for  whose  acts,  as  such  officer, 
the  company  procuring  the  appointment,  and  paying 
him  for  his  services  directly -or  indirectly,  is  not 
liable.10''  Nevertheless,  if  such  officer  is  engaged  in 
some,  sort  of  service  for  the  company  and  does  a 
wrongful  act  in  the  course  of  such  service,  and 
within  the  scope  of  his  employment,  or  by  express  di- 
rection of  the  company,  the  latter  is  liable  therefor;11 
hence,  if  such  an  officer  in  the  performance  of  such 
services  wrongfully  inflicts  injury  on  a  passenger, 
the  carrier  is  liable  therefor,  although  the  injurious 
act  so  done  was  willful  and  malicious,  and  prompted 
by  motives  and  purposes  personal  to  the  employee.13 
A  railroad  responsible  for  the  appointment  of  a 
special  police  officer  cannot  regard  him  as  a  de 
facto  officer  after  his  office  is  vacated  by  failure  to 
take  the  oath,  etc.,  since  it  is  bound  to  know  that 
he  is  an  officer  de  jure  before  he  is  given  employ- 
ment on  its  trains.1* 

Assisting  officer.  While  every  citizen  is  bound  to 
assist  a  known  public  officer  in  making  an  arrest 
when  called  on  so  to  do,14  yet,  where  a  special  rail- 


road police  officer,  not  a  known  public  officer,  but 
attempting  to  act  as  an  officer,  summons  a  railroad 
employee  to  aid  in  ejecting  and  arresting  a  pas- 
senger, the  employee  is  liable  as  a  trespasser  if  the 
alleged  officer  is  a  trespasser.15  The  carrier  may  be 
held  responsible  for  the  act  of  its  employee -in  vol- 
untarily assisting  a  police  officer  in  making  an 
illegal  arrest  of  a  passenger,"  and  it  cannot  be 
excused  on  the  theory  that  an  officer  may  require 
assistance  even  in  making  an  illegal  arrest.17 

[$  1330]  7.  Gate  as  to  Passengers  under  Disability 
— a.  In  General.18  The  general  rule  as  to  the  duty 
to  care  for  the  safety  of  the  passenger  is  applicable 
in  case  of  passengers  who  are  suffering  from  some 
infirmity  or  disability,1*  particularly  where  the  em- 
ployees of  the  carrier  have  no  knowledge  or  reason 
to  believe  that  the  passenger  is  laboring  under  a 
disability.20  But  the  employees  of  a  carrier  are 
presumed  to  know  that  feeble  and  infirm  persons 
may  be  passengers,  and  such  a  contingency  should 
be  taken  into  consideration,  and  if  such  persons  are 
injured  by  negligence  in  operating  the  train  they 
are  entitled  to  recover,  even  though  the  injury 
would  not  have  happened  to  a  person  in  sound 
health.21  While  the  duty  of  the  carrier  to  all  pas- 
sengers is  the  same  in  degree,  the  amount  of  care 


fuse  to  permit  persons  to  enter  the 
cars  when  Intoxicated,  or  may  eject 
such  persons  at  regular  stopping 
places,  a  conductor  who  uses  violence 
toward  such  a  passenger  while  he 
Is  in  the  car  is  acting  solely  as 
agent  and  employee  of  the  railroad 
company,  and  not  as  a  public  officer 
of  the  state,  for  whose  acts  the  com- 
pany' is  not  liable.  Heggln  v.  Ft 
Dodgre,  etc.,  R.  Co.,  160  Iowa  SIS,  130 
NW    148. 

9.  Horgan  v.  Boston  El.  R.  Co., 
208    Mass.  287,  94  NE  386. 

10.  Chicago,  etc.,  R  Co.  v.  Nelson, 
87  Ark.  624,  113  SW  44;  Pounds  v. 
Central  of  Georgia  R.  Co.,  142  Oa 
415.  83  SE  96;  Foster  v.  Grand 
Rapids  R  Co.,  140  Mich.  689,  104  NW 
380;  Layne  v.  Chesapeake,  etc.,  R. 
Co.,  66  W.  Va.  607.  67  SE  110S; 
McKaln  ▼.  Baltimore,  etc.,  R.  Co.,  65 
W.  Va.  233,  64  SE  18.  131  AmSR 
964.  23  LRANS  289  and  note,  17 
AnnCaa  634  and  note  (under  Code 
[18991    c    146    |    81    [Code    (1906)    { 


[18991 
4281]). 


[aj  Acting*  as  oflloer  and  not  as 
servant. — (1)  A  railroad  company  Is 
not  liable  for  the  wrongful  killing 
by  a  police  officer  paid  by  It,  where 
the  officer  was  not  performing  any 
service  for  it  or  by  Its  direction, 
but  was  merely  discharging  ihls 
duties  to  the  municipality.  Founds 
v.  Central  of  Georgia  R.  Co.,  142  Oa. 
415.  88  SB  96.  (2)  A  carrier  is  not 
liable  to  a  passenger  for  an  assault 
and  battery  by  a  special  policeman 
appointed  at  Its  Instance  and  paid 
by   it,  where  not  directed  nor  lnstl- 

? rated  by  it  and  founded  on  an  si- 
eged breach  of  the  peace,  at  one  of 
Us  stations,  In  no  way  affecting  or 
involving,  so  far  as  appears,  any  of 
its  property,  rights, .  or  employees, 
nor  growing  out  of  any  transaction 
between  plaintiff  and  the  company, 
although  plaintiff  was  rightfully  in 
the  station,  having  a  ticket  and 
awaiting  a  train,  and  the  alleged 
assault  occurred  on  the  company's 
premises.  McKaln  v.  Baltimore,  etc., 
R.  Co.,  66  W.  Va.  233,  84  SE  18. 
131  AmSR  964,  23  LRANS  289,  17 
AnnCas  634. 

[b]  Where  a  special  deputy  sheriff 
paid  by  a  street  railroad  company 
acts  solely  in  his  capacity  as  an 
officer  in  assaulting  a  passenger,  and 
not  by  the  direction  of  the  conduc- 
tor in  charge  of  the  car,  the  street 
railroad  company  Is  not  liable  for 
the  act.  Foster  v.  Grand  Rapids  R 
Co..  140  Mich.  689.  104  NW  380. 

[10C.J.-57] 


Talse  Imprisonment  see  generally 
False  Imprisonment  [19  Cyc  327]. 

11.  Brewster  v.  Interborough 
Rapid  Transit  Co.,  68  Misc.  348, 
123  NTS  992;  Layne  v.  Chesapeake, 
etc.,  R  Co.,  66  W.  Va  607,  67  SE 
1108;  McKaln  v.  Baltimore,  etc.,  R 
Co..  66  W.  Va  233,  64  SE  18,  131 
AmSR  984,  23  LRANS  289  and  note, 
17  AnnCas  634. 

[a]  A  special  offloer  appointed  at 
the  request  of  a  carrier  to  maintain 
order  at  a  station  platform,  whose 
shield  and  cap  are  paid  for  by  the 
carrier,  and  whose  wages  are  paid 
by  It,  is  Its  employee  for  whose  acts 
toward  a  passenger  the  carrier  is 
liable.  Brewster  v.  Interborough 
Rapid  Transit  Co.,  68  Misc.  348,  123 
NTS  992. 

U.  Cltsh  v.  Boston,  etc.,  R.  Co., 
219  Mass.  341,  106  NE  854;  Foster  v. 
Grand  Rapids  R.  Co.,  140  Mich.  689, 
104  NW  380;  Moss  r.  Campbells 
Creek  R.  Co.,  75  W.  Va.  62,  83  SE 
721  LRA1915C  1183  and  note;  Layne 
v.  Chesapeake,  etc.,  R  Co.,  66  W.  Va 
607.  67  SE  1103. 

13.  Cincinnati,  etc.,  R  Co.  v. 
Cundiff,  166  Ky.  594,  179  SW  615, 
AnnCasl916C  513. 

14.  See  Arrest  {  70. 

15.  Cincinnati,  etc.,  R.  Co.  v. 
Cundiff,  166  Ky.  594,  603,  179  SW 
eiS-AnnCasmeC  618. 

"Where  the  party  making  the  ar- 
rest Is  not  a  known  officer,  but  only 
assumes  to  act  In  that  particular 
case  by  special  appointment,  persons 
aiding  the  supposed  officer  are  bound 
to  know  whether  he  has  authority  to 
make  the  arrest  or  not,  and  In  case 
he  is  a  trespasser  for  want  of 
authority,  those  aiding  him  are  also 
liable."  Cincinnati,  etc.,  R.  Co.  v. 
Cundiff,  supra 

IB.  Nashville,  etc.,  R.  Co.  v. 
Crosby    183  Ala  237,  62  S  889. 

17.  Nashville,  etc.,  R.  Co.  v. 
Crosby,  183  Ala.  287,  62  8  889. 

18.  Ejecting  parson  In  helpless 
condition  at  Improper  time  ox  place 
see  supra  }  1192. 

19.  Ark. — Price  v.  St.  Louis,  etc., 
R.  Co.,  75  Ark.  479.  492.  88  SW  575, 
112  AmSR  79  [clt  Cyc]. 

Ky. — Louisville,  etc.,  R'  Co.  v. 
Brewer,  147  Ky.  166,  143  SW  1014, 
39  LRANS  647,  AnnCasl913D  151  and 
note. 

Mass. — Spade  v.  Lynn,  etc.,  R  Co.. 
172  Mass.  488,  52  NE  747,  70  AmSR 
298,  43  LRA  832. 

Pa — Frega  v.  Philadelphia  Rapid 
Transit   Co..   245    Pa.    31,   91   A   222, 


LRA1915A  395. 

Wash. — Morgan  v.  Bankers'  Trust 
Co.,  63  Waah.  476,  482,  115  P  1047 
[quot  Cycl. 

[a]  aiding  on  platform. — Where  a 
passenger  riding  on  the  front  plat- 
form was  injured  by  the  explosion 
of  the  controller,  and  he  was  riding 
on  the  platform  because  of  a  stiff 
knee  which  rendered  It  dangerous  for 
him  to  occupy  a  seat,  a  judgment  of 
nonsuit  was  not  error,  defendant 
being  under  no  obligation  to  provide 
special  accommodations  for  persons 
so  afflicted.  Frega  v.  Philadelphia 
Rapid  Transit  Co..  245  Pa.  31,  91  A 
222.  LRA1915A  895. 

80.  Wabash  R.  Co.  v.  Mathew,  199 
U.  .  S.  605,  26  SCt  752,  50  L.  ed.  329 
[aff  115  Mo.  A.  468,  78  SW  271,  81 
SW  646];  Winfrey  v.  Missouri,  etc., 
R  Co..  194  Fed.  808,  114  CCA  218; 
Jacksonville  St.  R  Co.  v.  Chappell, 
21  Fla.  175;  Bageard  v.  Consolidated 
Tract.  Co.,  64  N.  J.  L.  816,  46  A  620, 
81  AmSR  498.  49  LRA  424;  Holllngs- 
Worth  v.  Southern  R.  Co.,  72  S.  C. 
114,  51  SE  560. 

[a]  Xllastxation, — Where  a  passen- 
ger was  sick  on  a  train,  but  made 
no  complaint,  and  when  the  train 
was  approaching  her  station  the 
brakeman  called  out  that  station 
twice,  whereupon  she  arose,  and 
without  knowing  what  she  was  doing 
left  the  train  while  In  rapid  motion, 
It  showed  no  negligence  on  the  part  . 
of  the  railroad.  Hollingsworth  v. 
Southern  R.  Co.,  72  S.  C.  114,  61  SE 
660. 

91.  Ind. — Cincinnati,  etc.,  R.  Co. 
v.  Cooper,  120  Ind.  469,  22  NE  340,  16 
AmSR  334,  6  LRA  241. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Leapley,  65  Md.  671,  4  A  891. 

Mass. — Yancey  v.  Boston  El.  R 
Co.,  206  Mass.  162,  91  NE  202,  137 
AmSR  431,  26  LRANS  1217;  Spade 
v.  Lynn,  etc.,  R.  Co.,  172  Mass.  488, 
62    NE    747,    70   AmSR   298,    48   LRA 

Mo. — Gillogly  v.  Dunham,  187  Mo. 
A  551,  174  SW  118. 

Oh. — Toledo,  etc..  Tract.  Co.  v. 
McFall,  28  Oh.  Clr.  Ct.  862. 

S.  Q. — Talbert  v.  Charleston,  etc., 
R.  Co.,  75  S.'  C.  136.  55  SE  138. 

Tex. — East  Lihe,  etc.,  R  Co.  v. 
Rushing,  69  Tex.  306,  6  SW  834; 
Sawyer  v.  Dulany,  30  Tex.  479;  St 
Louis,  etc.,  R.  Co.  v.  Ferguson,  26 
Tex.  Civ.  A.  460,  64  SW  797. 

Va — Shenandoah  Valley  R,  Co.  v. 
Moose,  83  Va.  827,  8  SE  796. 

[a]    XfagUfftnt  delay  of  train— A 
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may  vary  with  the  age,  sex,  or  bodily  infirmity  of 
the  passenger,22  greater  care  being  required,  for 
example,  in  regard  to  children  of  tender  years  than 
is  necessary  as  to  adults;23  and  if  a  passenger's 
sickness  or  disability  is  known  to  some  employee 
in  charge  of  the  train  or  premises,  it  is  knowledge 
to  the  carrier,  and  the  care  received  by  him  should 
be  commensurate  with  his  infirmities,  and  hence 
may  be  greater  than  that  required  as  to  an  ordi- 
nary passenger;24  and  it  has  been  held  that  it  is 


the  duty  of  the  carrier's  employees  to  use  care  to 
observe  a  passenger's  condition.  While  a  railroad 
company  is  not  bound  to  accept  for  transportation 
without  an  attendant  one  who  because  of  physical 
or  mental  disability  is  unable  to  take  care  of  him- 
self,2* yet  if  its  employees  voluntarily  accept  such 
a  person,  unattended,  they  should  render  to  him 
such  special  care  and  assistance  as  his  condition 
requires  in  order  that  he  may  safely  be  trans- 
ported.27 


railroad  company  Is  liable  for  an 
injury  to  a  passenger  who  is  phys- 
ically weak  because  of  a  recent 
operation,  due  to  the  negligence  of 
its  employees  in  delaying  its  train 
without  reasonable  excuse  for  three 
hours,  and  in  failing  to  notify  the 
passenger  of  the  delay  or  to.  exercise 
proper  care  for  her  safety  or  com- 
fort although  such  negligence  would 
not  have  injured  an  ordinary  passen- 
ger, and  the  company  or  Its  agents 
had  no  knowledge  of  the  passenger's 
condition.  Gulf,  etc.,  R  Co.  v. 
Redeker,  45  Tex.  Civ.  A.  312,  100  SW 
882. 

[b]  'Passenger  rendered  helpless  by 
negligence  of  carrier. — Where  a  pas- 
senger believing  it  to  be  the  station 
for  which  he  had  taken  passage  en- 
deavored to  alight  from  the  train 
In  the  usual  manner  and  the  em- 
ployees of  the  railroad  .  without 
giving  any  warning  or  notice  care- 
lessly and  negligently  caused  the 
train  suddenly  to  M  started,  and  the 
passenger  without  any  fault  on  his 
part  was  thrown  violently  from  the 
platform  of  the  car  on  which  he  was 
standing  to  the  track,  which  fall 
rendered  him  unconscious,  and  of 
this  the  employees  had  knowledge  as 
well  as  of  its  cause,  and  soon  after 
while  the  passenger  was  on  the  track 
in  a  dazed  and  partially  unconscious 
condition  the  employees  In  charge  of 
the  train  negligently,  and  without 
giving  any  signal  or  warning,  or 
taking  any  precaution  to  avoid  in- 
juring the  passenger,  caused  the 
train  to  run  on  him,  thus  causing 
his  death  without  any  fault  or 
negligence  on  his  part,  the  company 
was  liable.  Cincinnati,  etc.,  R.  Co. 
v.  Cooper,  120  Ind.  469,  22  NB  340, 
16  AmSR  334,  6  LRA  241. 

88.  Arkansas,  etc.,  R.  Co.  v.  Sain, 
90  Ark.  278,  119  SW  659,  22  LRANS 
910;  Louisville  R.  Co.  v.  Wilder,  148 
Ky.  436.  136  SW  892;  Staines  v. 
Central  R.  Co.,  72  N.  J.  L.  268,  61  A 
385;  St.  Louis,  etc.,  R.  Co.  v.  Flnley, 
79  Tex.  85,  16  SW  266. 

[a]  The  care  may  vary  in  its 
application  to  different  persons,  the 
strong  and  active  not  needing  the 
same  care  to  save  them  from  injury 
as'do  children  or  persons  under  dis- 
abilities, and  with  the  latter  class 
it  is  the  duty  of  those  in  charge  to 
exercise  the  highest  degree  of  care 
to  discover  persons  laboring  under 
disabilities  and  to  exercise  toward 
such  the  degree  of  care  his  situation 
and  condition  demands.  Louisville 
R.  Co.  v.  Wilder,  148  Ky.  436.  136 
SW  892. 

[b]  Trespasser  or  licensee.  In  the 
case  of  an  injury  to  a  trespasser  or 
mere  licensee  on  the  property  of  a 
railroad,  his  age  is  Immaterial  on  the 
question  of  defendant's  negligence. 
Arkansas,  etc.,  R.  Co.  v.  Sain,  90  Ark. 
278,  119  SW  659.  22  LRANS  910. 

83.  Ark. — Little  Rock  Tract.,  etc, 
Co.  v.  Nelson,  66  Ark.  494,  62  SW  7; 
St.  Louis,  etc.,  R  Co.  v.  Rexroad, 
59  Ark.   180,  26  SW  1037. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Flinn,  24  Kan.  627. 

Ky. — Chesapeake,  etc  R.  Co.  v. 
Smith.  162  Ky.  747.  172  SW  1088; 
Louisville  R.  Co.  v.  Wilder.  143  Ky. 
436,  136  SW  892;  South  Covington, 
etc..  R.  Co.  v.  Quinn,  110  SW  404, 
S3  KyL  534. 

Mich. — East  Saginaw  City  R.  Co.  v. 
Bohn.  27  Mich.  603. 

Nebr. — Dore  v.  Omaha,  etc.,  St.  R. 


Co.,  97  Nebr.  260.  149  NT  798; 
Kruger  v.  Omaha,  etc,  St  R  Co., 
80  Nebr.  490,  114  NW  571,  127  AmSR 
786,  17  LRANS  101  and  note. 

N.  J. — Herbich  v.  North  Jersey  St 
R  Co.,  67  N.  J.  L.  674,  62  A  357 
[rev  65  N.  J.  L.  381,  47  A  427]. 

N.  Y.— Ryall  v.  Kennedy,  40  N.  T. 
Super.   347    [aff   67   N.  Y.   3791. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462,  77  SB 
402. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Man- 
son.  30  Oh.  St.  451. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Cald- 
well, 74  Pa.  421. 

Tex. — Denison,  etc-  R.  Co.  v.  Car- 
ter, 98  Tex.  196,  82  SW  782,  107 
AmSR  626  [rev  (Civ.  A.)  79  SW 
3201. 

Wis. — Hemmlngway  v.  Chicago, 
etc.,  R.  Co.,  72  Wis.  42,  37  NW  804, 
7  AmSR  823. 

[a]  Biding  on  platform.— If  a  boy 
passenger  on  a  railroad  train  had  in- 
telligence enough  to  understand  that 
it  was  more  dangerous  to  ride  on  a 
car  platform  or  on  the  step  than  in- 
side the  car,  no  duty  devolved  on 
the  company"  to  prevent  him  from 
so  riding.  Walling  v.  Trinity,  etc. 
Valley  R.  Co.,  48  Tex.  Civ.  A.  35. 
106  SW  417. 

[b]  Child  traveling;  with  parent*— 
A  girl  seven  years  old,  traveling  with 
her  mother,  was  at  a  water  cooler 
which  the  conductor  had  just  passed 
when  the  train  suddenly  stopped,  and 
falling  forward  she  placed  one  hand 
against  the  door  facing  her  to  save 
herself,  and  the  conductor  suddenly 
closed  the  door,  catching  her  Angers 
and  causing  the  injury  complained  of. 
The  court  instructed  the  jury  that 
if  the  conductor  saw  the  child  at 
the  cooler,  or  with  reasonable  dili- 
gence could  have  seen  her  there,  and 
Knowing  that  the  train  was  about  to 
stop  closed  the  door  negligently  or 
carelessly  and  thereby  caused  the 
Injury,  defendant  company  was  liable. 
The  supreme  court  held  that  the  in- 
struction was  erroneous  in  failing  to 
state  that  the  conductor  had  a  right 
to  rely  on  the  mother's  care  of  the 
child,  and  In  requiring  him  to  use 
reasonable  diligence  in  seeing  that 
she  was  not  exposed  to  danger  at  the 
time  she  was  injured.  St.  Louis,  etc, 
R.  Co.  v.  Rexroad,  69  Ark.  180,  26  SW 
1037. 

[c]  Where  women  and  children 
are  on  the  trains  of  a  railroad  com- 
pany. It  is  the  latter's  duty  to  ex- 
ercise the  highest  degree  of  care  In 
their  carriage,  and  further,  it  is  the 
duty  of  the  conductors  in  such  in- 
stances not  to  direct  them  to  go  into 
places  of  danger  without  furnishing 
such  assistance  as  will  prevent  acci- 
dents. Cleveland,  etc.,  R.  Co.  v.  Man- 
son,  30  Oh.  St  451. 

24.  U.  S. — Wabash  R  Co.  v.  Ma- 
thew,  199  U.  S.  605,  26  SCt  752,  60 
L.  ed.  329  [aff  115  Mo.  A.  468,  78 
SW  271,   81   SW  646]. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Johnson,  168  Ky.  351.  182  SW  214, 
LRA1916D    514. 

N.  H. — Foss  v.  Boston,  etc.,  R  Co., 
66  N.  H.  266,  21  A  222,  49  AmSR  607, 
11   LRA   367. 

Oh. —  Toledo,  etc.,  Tract  Co.  v. 
McFall,  28  Oh.  Clr.  Ct  362. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Redeker, 
45   Tex.   Civ.    A.   312.   100   SW  362. 

Wash. — Sullivan  v.  Seattle  Electric 
Co.,  61  Wash.  71,  97  P  1109,  130  Am 
SR  1082. 


"It  Is  .  .  .  well  established 
rule  that  a  physically  disabled  pas- 
senger shall  receive  such  care  as  is 
commensurate  with  his  Infirmities,  if 
such  infirmities  disable  him  from 
properly  caring  for  his  own  safety, 
provided  the  carrier  has  knowledge 
of  suoh  infirmities."  Louisville,  etc, 
R.  Co.  v.  Johnson,  168  Ky.  351,  360. 
182   SW  214,   LRA1916D  514. 

[a]  Conductor.— (1)  Where  knowl- 
edge Is  communicated  to  the  con- 
ductor of  a  train  that  a  passenger  is 
feeble  and  will  need  assistance  in 
getting  off,  it  amounts  to  notice  to 
the  carrier,  and  it  is  not  necessary 
to  notify  every  other  conductor  and 
train  hand  that  may  be  in  charge  of 
the  train.  Foss  v.  Boston,  etc.,  R 
Co.,  66  N.  H.  256.  21  A  222,  49  AmSR 
607,  11  LRA  867.  (2)  But  it  has 
been  held  that  a  street  car  conductor 
may  presume  that  every  passenger  is 
sane  and  sober  until  he  has  actual 
notice  to  the  contrary,  and  he  is  not 
required  to  make  an  examination  to 
ascertain  the  condition  of  a  passen- 
ger, and  the  doctrine  of  imputed 
notice  is  inapplicable.  Sullivan  V. 
Seattle  Electric  Co.,  51  Wash.  71.  97 
P   1109,   130  AmSR  1082. 

[b]  Porter^— Where  a  porter  on  a 
train  who  Is  acting  also  as  a  brake- 
man  is  informed  that  a  passenger 
because  of  a  recent  surgical  opera- 
tion is  weak  and  debilitated  and  will 
require  special  care  and  attention, 
this  is  sufficient  notice  to  the  rail- 
road company  of  the  condition  of  the 
passenger.  Gulf,  etc.,  R.  Co.  t. 
Redeker,  45  Tex.  Civ.  A.  312,  100 
SW  362. 

86.  Louisville  R  Co.  v.  Wilder. 
143  Ky.  436,  136  SW  892;  Bracket! 
v.  Southern  R.  Co.,  88  S.  C.  447,  70 
SB  1026.  AnnCasl912C  1212;  Talbert 
v.  Charleston,  etc.,  R  Co.,  76  8.  C. 
136,  55  SB  138.  But  see  Illinois 
Cent.  R  Co.  v.  Cruse.  123  Ky.  463,  »« 
SW  821,  29  KyL  914.  8  LRANS  2»9 
and  note,  13  AnnCas  593  (holding 
that  since  it  Is  not  the  duty  of  the 
employees  of.  a  carrier  to  assist  a 
passenger  in  alighting,  because  of 
her  sickness  or  other  misfortune,  un- 
less such  condition  is  known  to  them. 
It  is  error  to  charge  that  It  wis 
their  duty  to  assist  her  if  her  feeble- 
ness was  known  to  them,  "or  wis 
apparent,"  this  implying  that  it  was 
their  duty  to  observe  her  condition  to 
see  whether  she  needed,  assistance). 

[a]  The  presence  or  a  wotaaa* 
menstrual  period  Is  not  an  abnormal 
condition  like  weakness  due  to  dis- 
ease of  which  defendant  is  entitled 
to  special  notice,  but  is  a  norm*! 
condition  of  which  carriers  must  take 
notice,  and  for  which  they  roust  pro- 
vide reasonable  accommodation. 
Brackett  v.  Southern  R.  Co.,  88  S.  C 
447.  70  SE  1026.  AnnCasl912C  1212. 

36.     See  supra  i   1064. 

87.  U.  S.— Meyer  v.  St  Louis,  etc. 
R  Co.,  64  Fed.  116,  4  CCA  221  [aff 
77  Fed.  150]. 

Ala.— Williams  v.  Louisville,  etc 
R  Co.,  160  Ala.  324,  326,  43  S  576.  II 
LRANS  413   felt  Cyc]. 

Ark. — Weirllng  v.  St  Louis,  etc 
R.  Co.,  116  Ark.  606,  171  SW  901. 
AnnCasl916E  263. 

Colo. — Denver,  etc,  R.  Co.  v.  Derry. 
47  Colo.  584.  108  P  172.  27  LRANS 
761. 

Ga. — Central  of  Georgia  R  Co.  v. 
Fleming,  13  Ga.  A  464.  79  SE  3«. 

111.: — Burke  v.  Chicago,  etc.,  R  Co., 
108  111.  A.  565.    . 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Intoxicated  passengers.  The  mere  fact  that  a 
passenger  is  drinking,  or  is  under  the  influence  of 
liquor,  is  not  enough  to  require  the  carrier's  em- 
ployees to  give  him  any  more  care  than  they  give 
to  other  passengers;2*  but  where  a  carrier  receives 


as  a  passenger  a  person  who  is  known  to  its  em- 
ployees to  be  partially  or  entirely  helpless  on  ac- 
count of  intoxication,  it  is  bound  to  exercise  such 
care  and  assistance  as  his  condition  reasonably  re- 
quires for  his   safety,2*   although   the  passenger's 


Ind. — Cincinnati,  etc..  R.  Co.  v. 
Cooper.  1*0  Ind.  469,  22  NE  $40,  1« 
AmSR  884,  *  LRA  241;  Columbus, 
etc..  R  Co.  v.  Powell,  40  Ind.  87. 

Ky. — Illinois  Cent.  R.  Co.  v.  Allen, 
121  Ky.  138.  89  8W  150.  28  KyL  108, 
11  AnnCas  870  and  note. 

Mich. — Mercer  v.  Cincinnati  North- 
ern R.  Co.,  151  Mich.  666,  116  SW 
7J8. 

Minn. — Croom  v.  Chicago,  etc.,  R 
Co.,  S3  Minn.  296,  63  NW  1128,  38 
AmSR  667.  18  LRA  602. 

Mlsa. — Boyd  v.  Alabama,  etc.,  R. 
Co.,  71  8  164. 

Mo. — Gillogly  v.  Dunham,  187  Mo. 
A.  651.  174  SW  118;  Layne  v.  Chicago, 
etc.,  R.  Co.,  175  Mo.  A.  84,  41.  167 
SW  860  [oit  Cyo];  Trout  v.  Watkina 
Livery,  etc.,  Co..  148  Mo.  A.  621,  130 
SW  136. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462,  77  BE  402. 

S.  C. — Horn  v.  Southern  R.  Co.,  78 
S.  C.  67,  58  SB  968. 

Tenn. — Memphis  St.  R.  Co.  ▼. 
Shaw.  110  Tenn.  467.  76  SW  713. 

Tex. — Chicago,  etc.,  R.  Co.  v. 
Sears,  (Civ.  A.)  155  SW  1008;  Adams 
v.  St.  Louis  Southwestern  R.  Co., 
(Civ.  A)  137  SW  437;  Chicago,  etc, 
R.  Co.  v.  Sears,  (Civ.  A.)  130  SW 
1019;  Gulf.  etc..  R.  Co.  v.  Coopwood, 
(Civ.  A.)  96  SW  102;  International. 
etc..  R.  Co.  v.  Gilmer,  18  Tex.  Civ.  A. 
680.  45  SW  1028. 

Wash. — Benson  v.  Taooma  R.,  etc., 
Co.,  51  Wash.  216.  219,  98  P  605,  180 
AmSR  1096  [quot  Cyc] :  Sullivan  v. 
Seattle  Electric  Co.,  51  Wash.  71,  97 
P  1109,  ISO  AmSR  1082;  Sullivan  v. 
Seattle  Electric  Co..  44  Wash.  53,  86 
P  786. 

[a]  Oare  that  reasonably  prudent 
person  would  exercise*—  (1)  A  car- 
rier knowingly  receiving  a  passenger 
suffering  from  an  infirmity  or  illness 
must  exercise  all  the  care  that  a 
reasonably  prudent  person  would  to 
protect  -him  from  the  dangers  inci- 
dent to  his  surroundings  and  mode 
of  travel.  Adams  v.  St.  Lquls  South- 
western R  Co.,  (Tex.  Civ.  A)  137 
SW  437.  (2)  If  a  passenger  is  known 
to  be  in  any  manner  affected  by  a 
disability,  physical  or  mental,  where- 
by the  hazards  of  travel  are  in- 
creased, a  degree  of  attention  should 
he  bestowed  to  his  safety  beyond 
that    of    an    ordinary    passenger,    in 

Proportion  to  the  liability  to  injury 
rom  the  want  of  it.  Burke  v.  Chi- 
cago, etc.  R  Co..  108  111.  A  666: 
Memphis  St.  R.  Co.  v.  Shaw,  110 
Tenn.  467,  75  SW  713. 

[b]  A  carrier  is  hound  to  render 
reasonable  assistance  to  a  passenger 
whose  Inability  to  take  care  of  him- 
self is  made  known  to  the  carrier. 
Horn  v.  Southern  R.  Co.,  78  S.  C.  67, 
68  SE  963. 

[c]  Protection  after  putting  off 
train  A  carrier  receiving  a  nelp- 
less,  imbecile,  or  drunken  person  as 
a  passenger,  when  unattended,  owes 
him  a  duty  commensurate  with  his 
condition,  and  must  give  him  such 
care  as  will  insure  a  safe  passage ' 
to  some  proper  destination,  and  can- 
not lawfully  put  him  off  or  permit 
him  to  get  off  at  a  place  where  there 
is  danger  of  his  perishing  or  coming 
to  harm,  even  though  such  place 
would  be  reasonably  safe  for  one  in 
a  normal  condition.  Sullivan  v.  Se- 
attle Electric  Co.,  44  Wash.  53.  86  P 
786.  But  see  Nash  v.  Southern  R. 
Co..  136  Ala.  177,  33  S  932,  96  AmSR 
19  (holding  that,  where  an  intoxi- 
cated passenger  so  demeans  himself 
as  to  justify  his  ejection,  and  on 
reaching  his  destination  In  the  night- 
time leaves  the  train,  and  his  body 
is  found  on  the  track  under  such 
circumstances  as  to  show  Injury  by 
another  train  which  passed  during 
the  night,  the  railroad  company,  be- 
ing under  no  obligation  to  guard  the 
passenger  through   the  night,  is  not 


liable.)    Ejection  at  Improper  time  or 
place  generally  see  supra  11192. 

[d]  Blind  passenger  .—Where  a 
carrier  accepts  a  blind  man  without 
an  attendant  as  a  passenger,  it  must 
use  at  least  reasonable  care  and  dili- 
gence for  his  safety.  Denver,  etc., 
R  Co.  v.  Derry,  47  Colo.  584,  108  P 
172,  27  LRANS  761;  Columbus,  etc., 
R  Co.  v.  Powell,  40  Ind.  37  (holding 
that,  where  the  conductor  is  In- 
formed of  the  dimness  of  sight  or 
feeble  condition  of  a  passenger  who 
has  boarded  the  train,  although  by 
mistake,  it  is  the  carrier's  duty  to 
use  such  care  as  the  condition  of  the 
passenger  requires  in  order  to  pre- 
vent Injury):  Illinois  Cent.  R.  Co.  v. 
Allen,  121  Ky.  138,  89  SW  150,  28 
KyL  108,  11  AnnCas  970. 

[e]  Insane  person.— (1)  Where  an 
insane  person  boards  a  train  without 
a  caretaker,  it  is  the  carrier's  duty 
to  exercise  a  high  degree  of  care  for 
his  safety  and  to  restrain  him,  if 
necessary,  to  prevent  him  leaving 
the  train.  Chicago,  etc.,  R.  Co.  v. 
Sears,  (Tex.  Civ.  A)  166  SW  1003. 
(2)  A  railroad  company  which  does 
not  contract  to  carry  an  insane  per- 
son unaccompanied  by  a  caretaker, 
and  whose  employee  anticipates  no 
effort  on  the  part  of  such  person  to 
jump  from  the  moving  train,  is  not 
negligent  in  permitting  a  window  to 
be  opened,  or  in  allowing  him  to 
jump  or  throw  himself  through  the 
window  while  the  caretaker  occupies 
a  seat  in  front  with  his  back  to  him. 
Boyd  v.  Alabama,  etc..  R.  Co.,  (Miss.) 
71  S  164.  (3)  Where  the  railroad 
company  does  not  know  that  the  in- 
sane person  in  jumping  from  the 
train  under  such  circumstances  Is 
seriously  hurt  or  Injured,  and  could 
not  safely  back  down  to  the  place 
where  he  fell,  and  permits  the  rela- 
tives of  the  injured  passenger  to 
leave  the  train  to  go  back  to  his 
assistance,  and  could  not  prevent  his 
death  or  relieve  his  suffering  by  go- 
ing back  and  picking  him  up,  it  is 
under  no  duty  to  back  its  train  for 
the  purpose  of  taking  him  up.  Boyd 
v.  Alabama,  etc.,  R  Co.,  supra. 

[f]  Transportation  In  baggage 
o«r<— While  under  Ga.  Civ.  Code 
(1910)  55  2717-2719,  and  Pen.  Code 
(1910)  I  539.  It  is  the  duty  of  the 
carrier  who  accepts  a  sick  passenger 
to  exercise  diligence  to  provide  for 
his  safety  and  comfort,  the  carrier 
Is  not  required  to  place  such  passen- 
ger in  a  baggage  car,  even  though 
sick  passengers  have  previously  been 
placed  in  baggage  cars  by  the  car- 
rier's conductors.     Central  of  Geor- 

?ia  R.  Co.  v.  Fleming,  13  Ga.  A.  464, 
9  SE  369. 

Assistance  In  boarding  or  alighting 
see  generally  Infra  85  1352,  1353. 

88.  Louisville,  etc.,  R  Co.  v. 
Gregory,  141  Ky.  747,  133  SW  805, 
35  LRANS  317;  Thixton  v.  Illinois 
Cent.  R  Co.,  96  SW  5*8,  29  KyL  910, 
8  LRANS  298  and  note;  Paris,  etc., 
R.  Co.  v.  Robinson,  63  Tex.  Civ.  A. 
12.  114  SW  658;  McCormick  v.  Cale- 
donian R.  Co.,  6  F.   (Ct.  Sess.)  362. 

[a]  Seasons  for  role*— "If  a  pas- 
senger on  account  of  intoxication 
that  does  not  produce  helplessness 
or  incapacity  is  rendered  less  capa- 
ble of  protecting  himself  from  acci- 
dent or  injury  than  he  otherwise 
would  be  or  his  condition  Induces 
him  to  become  more  Indifferent  to 
his  safety,  he  must  yet  take  the 
consequences  of  his  own  reckless- 
ness, and  the  company  will  not  be 
charged  with  the  duty  of  taking  es- 
pecial care  of  him.  His  right  to  re- 
cover is  no  greater  than  would  be 
that  of  a  sober  person  of  ordinary 
prudence.  A  man  may  be  under  the 
influence  of  liquor  and  yet  be  as 
competent  to.  protect  himself  from 
danger  as  a  thoroughly  sober  man 
would  be.    And  it  often  happens  that 


sober  men  expose  themselves  to  dan- 
gers that  a  partially  intoxicated  man 
would  avoid.  And  so  there  Is  good 
sense  and  reason  in  the  rule  that 
the  sober  man  and  the  partially  in- 
toxicated man  are  entitled  to  the 
same  measure  of  oare — one  not  more 
than  the  other."  Louisville,  etc.,  R 
Co.  v.  Gregory,  141  Ky.  747,  764,  133 
SW  805,  SB   LRANS   317. 

[b]  Staggering  drank.— The  fact 
that  a  passenger  is  "staggering 
drunk."  but  capable  of  transacting, 
with  intelligence,  Important  busi- 
ness, and  with  foresight  to  provide 
for  his  own  safety,  does  not  require 
the  carrier  to  resort  to  extraordinary 
means  to  Insure  his  safety.  In  the 
absence  of  knowledge  of  the  carrier 
that  the  passenger  is  in,  or  is  about 
to  get  in,  a  place  of  danger.  Paris, 
etc.,  R.  Co.  v.  Robinson,  63  Tea.  Civ. 
A.    12,   114   SW   6G8. 

89.  U.  S. — Winfrey  v.  Missouri, 
etc.,  R.  Co..  194  Fed.  808,  114  CCA 
218;  Donovan  v.  Greenfield,  etc.,  R 
Co.,  183  Fed.  526.  106  CCA  72. 
•  Ala. — Central  of  Georgia  R  Co.  v. 
Carleton,   163  Ala.  62.  51  S  27. 

Ark/ — Price  v.  St.  Louis,  etc.,  R. 
Co.,  75  Ark.  479.  492,  88  SW  676,  118 
AmSR  79   felt  Cyc]. 

Cal. — Doner ty  v.  California  Nav., 
etc.,  Co..  6  Cal.  A.  131.  91  P  419. . 

111. — O'Rourke  \  Louisville,  etc., 
R.   Co..   183   111.  A.   693. 

Ky. — Louisville,  etc..  R  Co.  v. 
Gregory.  141  Ky.  747,  138  SW  805, 
35   LRANS  317. 

Mich. — Kingston  v.  Ft.  Wayne,  etc., 
R.  Co.,  112  Mich.  40,  70  NW  315.  40 
LRA  131  and  note;  Strand  v.  Chi- 
cago, etc.,  R.  Co.,  67  Mich.  380,  34 
NW  712. 

Mlsa. — Yazoo,  etc.,  R.  Co.  v.  Smith, 
64  S  158.  49  LRANS  917. 

N.  H. — Wheeler  v.  Grand  Trunk  R. 
Co.,  70  N.  H.  607,  50  A  103. 

N.  Y. — Mllllman  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  N.  Y.   642. 

N.  D. — Haug  v.  Great  Northern  R 
Co..  8  N.  D.  28.  77  NW  97.  73  AmSR 
727.  42  LRA  664. 

Pa. — Warren  v.  Pittsburgh,  etc, 
R  Co.,  242  Pa.  16,  89  A  828. 

S.  C. — Plnson  v.  Southern  R  Co., 
86   S.   C.   366.   67   SE  464. 

Tex. — Paris,  etc.,  R  Co.  v.  Robin- 
son, 140  SW  484  [rev  (Civ.  A)  127 
SW  294];  Paris,  etc.,  R.  Co.  v. 
Robinson.  63  Tex.  Civ.  A  12,  114 
SW    668. 

Wash. — Benson  v.  Tacoma  R.,  etc.* 
Co.,  51  Wash.  216.  98  P  605,  130  Am 
SR  1096:  Sullivan  v.  Seattle  Elec- 
tric Co.,  44  Wash.  53,  86  P  786;  Law- 
son  v.  Seattle,  etc,  R.  Co.,  34  Wash. 
600,   76  P  71, 

W.  Va. — Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  89  W.  Va.  366,  19  SE 
578.    23   LRA    758. 

Ont. — Giles  v.  Great  Western  R. 
Co..  36  U.  C.  Q.  B.  360. 

"The  weakness  of  human  nature 
that  permits  the  appetite  for  In- 
toxicants to  be  excessively  indulged 
by  men  is  as  much  a  natural  de- 
formity as  the  man  born  with  weak 
mentality,  or  defective  sight  or  hear- 
ing, and  whenever  such  person  be- 
comes Intoxicated  to  the  extent  that 
he  is  Incapacitated  mentally  and 
physically  to  care  for  himself,  or 
rendered  incapable  of  understanding 
or  appreciating  the  danger  Incurred 
or  produced  by  his  acts,  It  devolves 
upon  the  servants  of  the  carrier  when 
the  condition  of  such  person  la  known 
to  them  to  use  the  same  care  and 
precaution  for  his  protection  as  is 
required  of  them  in  cases  where  the 
nassenger  has  defective  sight  or 
hearing,  or  Is  so  mentally  weak  as 
to  be  unable  to  care  for  himself,  or 
to  understand  the  natural  conse- 
quences of  his  acts."  Paris,  etc., 
R.  Co  v.  Robinson.  (Tex.)  140  SW 
434.  437   [rev  (Civ.  A)   127  SW  294]. 

"When    a    passenger    is    so    much 


r©@gT< 


900     [IOC.  J.] 


CARRIERS 


[§§  1330-1332 


intoxication  is  in  violation  of  a  statute.*0  This 
rule  applies,  however,  only  where  the  passenger's 
intoxicated  condition  is  known,  or  by  proper  dili- 
gence could  have  been  known,  to  the' carrier's  em- 
ployees;31 and  if  the  fact  of  such  a  state  of  in- 
toxication is  unknown  to  the  employees,  or  they  are 
not  chargeable  with  knowledge  thereof,  it  will  not 
cast  any  burden  of  care  on  them  additional  to  that 
due  to  ordinary  sober  passengers.32 

[$  1331]  b.  Passenger  Taken  Sick  during  Tran- 
sit. Where  a  passenger  becomes  ill  or  uncon- 
scious during  transit,  and  such  fact  is  known  to 
the  employees  of  the  carrier,  or  it  is  so  apparent 
that  they  are  charged  with  knowledge  of  it,  it  is 
their  duty  to  give  him  such  care  and  protection, 
beyond  '  that  demanded  under  ordinary  circum- 
stances, as  is  reasonably  practicable  with  the  facili- 
ties at  hand  and  consistent  with  the  safe  and 
proper  conduct  of  the  business,  and  the  safety  and 
comfort  of  the  ether  passengers.*4  Where  an  un- 
attended passenger,  after  starting  on  a  journey, 
becomes  sick,  and  unconscious  or  insane,  it  is  the 


duty  of  the  carrier  to  remove  him  and  leave  him 
until  he  is  in  a  fit  condition  to  resume  his  journey, 
or  until  he  shall  obtain  the  assistance  necessary 
to  take  care  of  him  to  the  end  of  his  journey.*5 

[$  1332]  0.  Acts  of  Fellow  Passengers  or  Other 
Third  .  Persons — 1.  Protection  against  Injuries 
from  Fellow  Passengers — a.  General  Bale.  While 
a  common  carrier  is  not  an  insurer  of  its  passen- 
gers' safety ,M  and  is  perhaps  not  bound  to  protect 
its  passengers  from  injuries  by  third  persons  to 
the  same  extent  and  degree  as  from  like  injuries 
by  its  own  agents  or  employees,*7  yet  it  is  the  duty 
of  its  employees  to  exercise  great  care  and  vigilance 
in  preserving  order  and  in  guarding  passengers 
from  annoyance,  violence,  or  insult  threatened  by 
fellow  passengers;**  and  where  the  carrier,  through 
its  agents  or  employees,  knows,  or  has  opportunity 
to  know,  of  a  threatened  injury  by  a  fellow  pas- 
senger, or  might  reasonably  anticipate  the  happen- 
ing of  such  an  injury,  and  fails  or  neglects  to  take 
the  proper  precautions  or  to  use  proper  means  to 
prevent  or  mitigate  such  injury,  it  is  liable  there- 


under the  Influence  of  liquor  as  to 
be  helpless  or  Irresponsible  or  Inca- 
pable of  protecting:  himself  from  ac- 
cident, and  his  condition  is  or  could 
be  known  by  the  trainmen  in  the  ex- 
ercise of  reasonable  care  the  plainest 
dictates  of  humanity  demand  that 
he  should  not  be  permitted  to  remain 
or  place  himself  in  unnecessary  peril 
If  the  persons  in  charge  of  the  train 
by  the  exercise  of  reasonable  care 
can  prevent  it."  Louisville,  etc.,  R. 
Co.  v.  Gregory,  141  Ky.  747.  764,  13} 
SW  805,  35  LRANS  317. 

[a]  Bxtre  precaution*— The  fact 
that  a  passenger  has  by  intoxication 
voluntarily  deprived  himself  of  the 
ability  to  exercise  ordinary  care  does 
not  furnish  any  excuse  for  the  con- 
ductor to  force  him  from  a  place  of 
safety  in  the  train  to  one  where  it 
will  require  extraordinary  care  to 
avoid  injury,  and  when  the  intoxi- 
cation Is  apparent  to  the  conductor 
it  calls  for  extra  precaution  on  his 
part  Central  of  Georgia  R.  Co.  v. 
Carleton.   163  Ala.  62.  51  S  27. 

[b]  Serosal  to  receive  Intoxtoatod 
person. — The  fact  that  a  carrier 
might  have  refused  to  receive  as  a 
passenger  an  Intoxicated  person  be- 
cause he  was  noisy  and  boisterous 
could  not  be  considered  in  determin- 
ing the  liability  of  the  carrier  for 
the  death  of  such  person  caused  by 
his  falling,  or  being  thrown,  from 
the  train.  Paris,  etc.,  R.  Co.  v. 
Robinson,  63  Tex.  Civ.  A.  42,  114 
SW   658. 

[c]  Where  a  passenger  la  riding 
on  the  platform  of  the  oar  in  such 
a  state  of  intoxication  as  to  be  care- 
less of  the  danger  to  which  he  is 
exposed,  it  Is  the  duty  of  the  com- 
pany, after  the  conductor  has  notice 
of  his  condition  and  exposure  to 
danger,  to  use  the  ordinary  precau- 
tions for  his  safety,  such  as  call- 
ing his  attention  to  the  danger  and 
to  the  rules  of  the  company  forbid- 
ding such  exposure  and  inviting  him 
to  go  Inside  the  car.  Fisher  v.  West 
Virginia,  etc..  R.  Co..  39  W.  Va.  366, 
19   SE  578.   23  LRA   758. 

fd]  guarding  lntoxloated  passen- 
ger.— There  is  no  duty  on  a  carrier 
to  place  a  guard  over  an  intoxicated 
passenger  to  prevent  him  from'  injur- 
ing himself  or  from  putting  him- 
self in  a  place  of  danger.  Dabney 
v.  Baltimore,  etc.,  R.  Co..  140  111.  A. 
269. 

[el  Where  an  lntoxloated  passen- 
ger falls  OS  a  train,  and  his  absence 
is  not  noticed  until  the  train  has 
traveled  several  miles,  it  is  not  neg- 
ligence to  refuse  to  back  the  train,  if 
it  appears  that  other  trains  are 
notified  to  watch  for  him.  and  that 
to  back  the  train  would  endanger  all 
on    board.      Yazoo,    etc.,    R.    Co.    v. 


Smith,   (Hiss.)   64  S  1S8,  49  LRANS 
917. 

Duty  to  receive  lntoxloated  person 
as  a  passenger  see  supra  I  1064. 

30.  Wheeler  v.  Grand  Trunk  R. 
Co.,  70  N.  H.  607.  50  A  108.  64  LRA 
966. 

31.  Louisville,  etc.,  R.  Co.  v. 
Gregory,  141  Ky.  747,  183  SW  806,  36 
LRANS  817;  Wheeler  v.  Grand  Trunk 
R.  Co.,  70  N.  H.  607,  50  A  103,  54 
LRA  966;  Plnson  v.  Southern  R.  Co., 
85  S.  C.  355,  67  SE  464.  See  also 
cases   supra   note  29. 

"Trainmen  are  not  obliged  to  an- 
ticipate that  a  passenger  who  Is 
under  the  influence  of  liquor  will 
unnecessarily  expose  himself  to 
danger,  nor  are  they  under  any  duty 
to  exercise  more  than  ordinary  care 
to  discover  whether  passengers  are 
drunk  or  sober.  It  is  only  when 
their  attention  is  directed  either  by 
personal  observation  or  information 
to  the  helpless,  irresponsible  or  In- 
capable condition  of  a  passenger  or 
when  by  the  exercise  of  ordinary 
care  his  condition  could  be  discov- 
ered that  they  are  under  a  duty  to 
exercise  reasonable  care  to  protect 
him."  Louisville,  etc.,  R.  Co.  v. 
Gregory.  141  Ky.  747,  766,  138  SW 
805,   36   LRANS   317. 

[a]  Imputed  knowledge. — That 
an  employee  of  a  railroad  company, 
who  was  not  a  member  of  the  crew 
of  the  passenger  train  from  which 
decedent  got  oil,  and  was  not  then 
on  duty,  and  did  not  know  that  de- 
cedent got  off  the  train,  saw  him 
walking  on  the  company's  tracks  In 
a  drunken  condition  would  not  make 
the  company  liable  for  running  over 
decedent.  Plnson  v.  Southern  R.  Co., 
85  S.  C.  355,   67  SE  464. 

33.  111. — St.  Louis,  etc.,  R.  Co.  v. 
Carr,  47  111.  A.  353. 

Mich. — Strand  v.  Chicago,  etc..  R. 
Co.,  67  Mich.  380,  34  NW  712. 

Minn. — Parker  v.  Wlnoma,  etc.,  R. 
Co..  83  Hlnn.  212,  86  NW  2. 

N.  Y.— English  v.  New  York  Cent., 
etc.,  R.  Co.,  154  App.  Dlv.  181,  138 
NYS  836. 

Tex. — Paris,  etc.,  R.  Co.  v.  Robin- 
son, 140  SW  434  [rev  (Civ.  AJ  187 
SW  294];  Missouri  Pac.  R.  Co.  v. 
Evans,  71  Tex.  361.  9  SW  325,  1  LRA 
476;  Paris,  etc.,  R.  Co.  v.  Robinson, 
53   Tex.  Civ.   A.  12,  114   SW  668. 

Wash. — Welsh  v.  Spokane,  etc.,  R. 
Co.,   91  Wash.   260.   157   P  679. 

[a]  Intoxication  not  apparent.— 
A  carrier  need  not  resort  to  other 
than  ordinary  means  for  the  safety 
of  a  passenger  under  the  Influence  of 
liquor  so  as  not  to  be  entirely  him- 
self, but  not  betraying  his  Intoxi- 
cated condition.  Paris,  etc.,  R.  Co. 
v.  Robinson,  53  Tex.  Civ.  A.  12,  114 
SW  658. 


33.  Central  of  Georgia  R.  Co.  v. 
Madden.  185  Ga.  205,  69  SE  165.  31 
LRANS  813  and  note,  21  AnnCas 
1077  and  note. 

34.  Ga. — Central  of  Georgia  R. 
Co.,  136  Ga.  205.  69  SE  165.  31  LRA 
NS   813.  21  AnnCas   1077. 

Kan. — Atchison,  etc.  R.  Co.  v. 
Parry,  67  Kan.  515,  73  P  105. 

Ky. — Illinois  Cent  R  Co.  v.  Allen, 
121  Ky.  138,  89  SW  150,  28  KyL 
108,   11   AnnCas   970. 

La. — Conolly  v.  Cresent  City  R. 
Co.,  41  La.  Ann.  57,  5  S  259.  6  S  516, 
17  AmSR  888,  1  LRA  133. 

N.  J. — Newark,  etc..  R.  Co.  v.  Mc- 
Cann,  58  N.  J.  L.  642,  24  A  1052,  31 
LRA  127. 

N.  Y— Middleton  v.  Whltridge,  211 
N.  Y.  499,  108  NE  192,  AnnCasl916C 
866  and  note  [rev  166  App.  Dlv.  154. 
141  NYS  1041;  Smith  v.  British,  etc.. 
Steam  Packet  Co.,  86  N.  Y.  408. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Salxman,  52  Oh.  St.  558.  40  NE  891, 
49  AmSR  745,  81  LRA  261  and  note. 

Tex. — SU  Louis  Southwestern  R. 
Co.  v.  Adams,  (Civ.  A.)  163  SW  1029; 
Adams  v.  St.  Louis  Southwestern  R. 
Co.,    (Civ.   A.)    137   SW  487. 

[a]  MegUgenoe  of  pnyatelaa. — Al- 
though it  may  be  the  duty  of  the  car- 
rier's employees  under  such  circum- 
stances to  call  a  physician  to  attend 
the  passenger,  the  carrier  Is  not 
liable  for  the  negligence  of  such 
physician,  or  for  his  malpractice,  if 
reasonable  care  has  been  exercised 
in  selecting  a  competent  physician. 
Galveston,  etc.,  R.  Co.  v.  Scott,  It 
Tex.  Civ.  A.  821,  44  SW  589.  See 
also  supra  I  1808. 

35.  St.  Louis,  etc.,  R.  Co.  v.  Wood- 
ruff. 89  Ark.  9.  115  SW  953;  Atchi- 
son, etc..  R.  Co.  v.  Weber.  33  Kan. 
643,  6  P  877.  52  AmR  548;  Middle- 
town  J  v.  Whitrldge,  218  N.  Y.  499. 
108  NE  192,  AnnCasl916C  856. 

36.  See  supra  J  1302. 

37.  Irwin  v.  Louisville,  etc..  R. 
Co.,  161  Ala.  489,  50  S  62,  135  AmSR 
153,  18  AnnCas  772  and  note;  Sim- 
mons v.  New  Bedford,  etc..  Steamboat 
Co.,  97  Mass.  361,  93  AmD  99:  Back 
v.  Manhattan  R.  Co.,  15  Daly  550 
taff  134  N.  Y.  688  mem,  31  NE  6!8 
mem]. 

[a]  Degree  of  oars. — Carriers  are 
only  held  to  reasonable  care  In 
preventing  injuries  by  one  passen- 
ger on  another,  and  not  to  the  utmost 
care  which  is  required  In  the  con- 
struction of  the  road  and  the  man- 
agement of  its  trains.  Buck  v.  Man- 
hattan, R.  Co.,  16  Daly  650  [alt  134 
N.  Y.  589  mem,'  31  NE  628  mem]. 

38.  U.  S.— Flint  v.  Norwich,  etc. 
Transp.  Co.,  9  F.  Cas.  No.  4.873.  34 
Conn.   564. 

Ala. — Seaboard  Air  Line  R  Co.  v. 
Mobley,    69    S    614,    618    [quot  Cyc]; 


For  later  oaaes,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  notajiumber. 
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for.3*    This  duty  may  involve  the  cooperation  of 
the  employees  of  the  carrier  and  the  invoking  of 
the  assistance  of  other  passengers  in  removing  a 
disorderly  passenger  from  the  train.40 
Limitations  of  rate.    The  liability  of  the  carrier 


in  such  cases  arises  not  alone  from  the  fact  that 
the  passenger  has  been  injured,  but  from  the  fail- 
ure of  its  agents  or  servants  to  afford  him  proper 
protection  ;41  and  hence  unless  such  agents  or  ser- 
vants know  or  ought  to  know  that  danger  from 


.  Alabama  City,  etc.,  R.  Co.  v.  Samp- 
ley.  169  Ala,  872,  S3  8  142;  Mont- 
gomery Tract.  Co.  v.  Whatley,  44  S 
538;  Birmingham  R.  etc.,  Co.  v.  Baird, 
130  Ala.  334,  30  S  4S6,  89  AmSR  43, 
54  LRA  752. 

Colo. — Farrier  v.  Colorado  Springs, 
etc..  R.  Co.,  42  Colo.  3S1,  96  P  294. 
126  AmSR  158. 

Ga. — Qrlmsley  v.  Atlantic  Coast 
Line  R.  Co.,  1  Ga.  A.  557,  67  SB 
943 

Iowa. — Adams  v.  Chicago  Great 
Western  R.  Co.,  156  Iowa  31,  135  NW 
21,   42   LRANS  373. 

Ky. — Louisville  R.  Co.  v.  Dott, 
161  Ky.  759.  171  SW  438,  LRA1915C 
681;  Illinois  Cent.  R.  Co.  v.  Gunter- 
man,  135  Ky.  488,  122  SW  514;  Illi- 
nois Cent.  R.  Co.  v.  Wlnslow,  119 
Ky.    877,   84   SW  1175,   27  KyL  829. 

Mass. — Seale  v.  Boston  El.  R.  Co., 
214  Mass,  69,  100  NE  1020;  Coy  v. 
Boston  El.  R.  Co.,  212  Mass.  307,  98 
NB  1041;  Hull  v.  Boston,  etc.,  R. 
Co.,  210  Mass.  159,  96  NB  58,  36 
LRANS  406,  AnnCasl912C  1147; 
Glennen  v.  Boston  Bl.  R.  Co.,  207 
Mass.  497,  93  NB  700,  32  LRANS 
470. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke.    63    Miss.    200.    24    AmR    689. 

Mo. — Parber  v.  Missouri  Pac.  R. 
Co..  116  Mo.  81,  22  SW  631,  20  LRA 
350. 

Nebr. — Sorenson  v.  Lincoln  Tract. 
Co..    94   Nebr.  91,  142  NW  702. 

N.  Y. — Putnam  v.  Broadway,  etc., 
R.  Co.,  65  N.  T.  108,  14  AmR  190: 
McMahon  v.  Interborough  Rapid 
Transit  Co.,  69  Misc.  242,  110  NTS 
876. 

S.  C. — Franklin  v.  Atlanta,  etc.,  R. 
Co..  74  S.  C.  332,  369.  64  SB  578  [clt 
CycJ. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Batch,    M6  Tenn.  580,  94  SW  671. 

Tex. — Dillingham  v.  Russell,  73 
Tex.  47,  11  SW  139,  15  AmSR  763, 
3   LRA   634   and  note. 

Va. — Norfolk,  etc.,  R.  Co.  V. 
Blrchfleld,   106  Va.    809,   54  SB  879. 

[a]  Utmost  vigilance  and  care.— 
"The  defendants  were  bound  to  ex- 
ercise the  utmost  vigilance  and  care 
in  maintaining  order  and  guarding 
the  passengers  against  violence 
from  whatever  source  arising,  which 
might  reasonably  be  anticipated  or 
naturally  be  expected  to  occur  In 
view  of  all  the  circumstances,  and 
of  the  number  and  character  of  the 
persons  on  board."  Flint  v.  Nor- 
wich, etc.,  Transp.  Co.,  9  F.  Cas.  No. 
4.873,    84   Conn.    654,   657. 

[b]  Sign,  degree  of  .ear*— "Rail- 
way companies  are  under  obliga- 
tions to  protect  their  passengers 
from  the  violence  of  fellow-passen- 
gers as  far  as  it  can  be  done  by  the 
exercise  of  a  high  degree  of  care. 
Dillingham  v.  Russell,  78  Tex.  47,  11 
SW  139,  15  AmSR  763,  8  LRA  634." 
International,  etc.,  R.  Co.  v.  Miller, 
9  Tex.  Civ.  A.  104,  106.  28  SW  233. 

39.  U.  S. — Meyer  v.  St.  Louis, 
etc.,  R.  Co.,  54  Fed.  116,  4  CCA  221 
[aff  77  Fed.  150];  Murphy  v.  West- 
ern, etc.,  R.  Co.,  23  Fed.  637;  King 
v.  Ohio,  etc.,  R.  Co.,  22  Fed.  413; 
Flint  v.  Norwich,  etc.,  Transp.  Co., 
9  F.  Cas.  No.  4,878.  6  Blatchf.  158, 
2   AmLRev   669,  34  Conn.   654. 

Ala. — Gooch  v.  Birmingham  R., 
etc..  Co.,  177  Ala.  293,  58  S  196; 
Montgomery  Tract.  Co.  v.  Whatley, 
44    S    538. 

Ark. — Texarkana,  etc.,  R  Co.  v. 
Anderson,  67  Ark.  123,  68  SW  673. 

Colo. — Farrier  v.  Colorado  Springs, 
etc.,  R  Co.,  42  Colo.  331,  96  P  294, 
126   AmSR  158. 

D.  C. — Flannery  v.  Baltimore,  etc., 
R.  Co..  16  D.  C.  111. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Boyle,  115  Ga.  836,  42  SB  242.  69 
LRA  104;  Richmond,  etc.,  R.  Co.  v. 
Jefferson.  89  Ga.  564,  16  SB  69,  32 
AmSR    87    and    note,    17    LRA    671; 


Holly  v.  Atlanta  St  R  Co.,  CI  Ga. 
215,  34  AmR  97. 

Ind. — Evansville.  etc.,  R.  Co.  v. 
Darting,  6  Ind.  A.  375,  33  NB  636. 

Kan. — Spangler  v.  St.  Joseph,  etc., 
R.  Co.,  68  Kan.  46,  74  P  607,  104 
AmSR    391,    63    LRA   634. 

Ky. — Quinn  v.  Louisville,  etc.,  R 
Co.,  98  Ky.  281,  82  SW  742,  17  KyL 
811:  Louisville,  etc.,  R.  Co.  v.  Finn,' 
16  KyL  57. 

Md. — United  R.,  etc.,  Co.  v.  State, 
93  Md.  619.  49  A  923.  86  AmSR  453; 
Tall  v.  Baltimore  Steam-Packet  Co., 
90    Md.    248,   44  A  1007,    47   LRA  120. 

Mass. — Cobb  v.  Boston  El.  R.  Co., 
179  Mass.  212,  60  NE  476;  Simmons 
v.  New  Bedford,  etc..  Steamboat 
Co..  97  Mass.  361,  93  AmD  99. 

Mich. — McWIlllams  v.  Lake  Shore, 
etc.,  R.  Co.,  146  Mich.  216,  109  NW 
272 

Minn. — Lucy  v.  Chicago  Great 
Western  R.  Co.,  64  Minn.  7,  65  NW 
944,   31   LRA  551. 

Miss. — Illinois  Cent.  R  Co.  v. 
Minor,  69  Miss.  710,  11  S  101,  16 
LRA  627  and  note;  New  Orleans, 
etc.,  R.  Co.  v.  Burke,  53  Miss.  200, 
24  AmR  689. 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co.,  101  Mo.  417,  14  SW  880,  87  Mo. 
74. 

N.  J. — Partridge  v.  Woodland 
Steamboat  Co.,  66  N.  J.  L.  290,  49  A 
726. 

N.  T. — Koch  v.  Brooklyn  Heights 
R.  Co.,  75  App.  Div.  282,  78  NTS99: 
Hendricks  v.  Sixth  Ave.  R.  Co.,  44 
N.  Y.  Super.  8. 

Pa. — Pittsburg,  etc.,  R.  Co.  v.  Pil- 
low, 76  Pa.  510,  18  AmR  424;  Pitts- 
burgh, etc.,  R.  Co.  v.  Hinds,  53  Pa. 
512,  91  AmD  224. 

S.  C. — Spires  v.  Atlantic  Coast 
Line  R.  Co.,  92  S.  C.  564,  75  SB  960. 

Tenn. — West  Memphis  Packet  Co. 
v.  White,  99  Tenn.  266,  41  SW  583, 
38  LRA  427. 

Tex. — Twichell  v.  Pecos,  etc.,  R. 
Co.,  62  Tex.  Civ.  A  175,  131  SW 
243;  International,  etc.,  R.  Co.  v. 
Miller,  9  Tex.  Civ.  A.  104,  28  SW 
233 

Va.— Virginia  R.,  etc.,  Co.  v.  Mc- 
Demmick,   117  Va.   862,   86   SB  744. 

Wash. — Westcott  v.  Seattle,  etc., 
R.  Co.,  41  Wash.  618,  84  P  688,  111 
AmSR  1038,   4   LRANS   947. 

Wis. — Kline  v.  Milwaukee  Electric 
R,  etc..  Co.,  146  Wis.  134,  131  NW 
427.   AnnCasl912C    276. 

Eng. — Cobb  v.  Great  Western  R 
Co.,   [1894]  A  C.  419. 

Ont. — Blain  v.  Canadian  Pac.  R. 
Co..  6  Ont.  L.  384,  2  OntWR  76. 

"Although  common  carriers  are 
not  Insurers  of  the  safety  of  their 
passengers,  they  are  in  duty  bound 
to  protect  them  from  the  unpro- 
voked assault  or  misconduct  of  a 
fellow  passenger,  where  the  serv- 
ants of  the  carrier  have  knowledge 
of  the  existing  conditions  for  a 
sufficient  intervening  time  between 
the  acquisition  of  knowledge  and 
the  injury  to  protect  their  passen- 
gers; and  this  is  true  where  the 
carrier's  servants  have  reason  to 
anticipate  from  the  existing  condi- 
tions that  the  safety  of  the  passen- 
gers is  imperiled  by  the  misconduct 
of  a  fellow  passenger."  Chicago, 
etc.,  R.  Co.  v.  Fisher,  (Ind.)  110  NE 
240,  241. 

[a]  The  law  implies  a  oontraet 
on  the  part  of  a  carrier  of  passen- 
gers for  the  protection  of  the  party 
carried  from  the  insults  and  wan- 
ton interference  of  strangers,  fellow 
passengers,  and  the  carrier  and  its 
employees;  and  for  any  violation  of 
the  implied  contract,  by  force  or 
negligence,  the  carrier  Is  liable  in 
an  action  of  contract  or  tort.  Wln- 
negar  v.  Central  Pass.  R.  Co.,  85  Ky. 
647.  4  SW  237.  9  KyL  156. 

[b]  Seasonable  foreslglLt. — A  pas- 
senger has  "the  right  to  expect  pro- 


tection from  injuries  or  outrages  at 
the  hands  of  strangers  or  of  fellow 
passengers,  if  by  the  use  of  reason- 
able foresight  such  Injuries  could 
have  been  anticipated  and  averted." 
Sherley  v.  Billings,  8  Bush  (Ky.) 
147,  152.  8  AmR  451  [foil  Louisville, 
etc.,  R.  Co.  v.  McEwan,  31  SW  465, 
17  KyL  4061. 

[c]  Continuance  of  liability. — It 
Is  the  duty  of  the  railroad  company 
to  exercise  the  strictest  diligence  to 
protect  passengers  from  misconduct 
and  assaults  of  fellow  passengers, 
not  only  while  such  passengers  re- 
main on  the  train,  but  after  they 
have  alighted  at  their  destination, 
whenever  the  company  could  have 
anticipated  that  the  threatened  In- 
Jury  would  occur.  Spangler  v.  St. 
Joseph,  etc.,  R.  Co.,  68  Kan.  46.  74  P 
607,  104  AmSR  891.   63  LRA  634. 

[d]  Fear  of  violence*— A  passen- 

?;er  may  be  allowed  to  recover  for 
njurtes  sustained  by  Jumping  from 
a  train  while  in  motion,  because  of 
the  threats  of  fellow  passengers  to 
beat  and  rob  hiim,  although  these 
threats  were  made  in  jest,  where  de- 
fendant's conductor  knew  that  the 
passenger  thought  that  they  were 
seriously  meant,  and  instead-  of  at- 
tempting to  quiet  the  fears  of  such 
passenger,  he  himself  Joined  In  the 
joke.  Spohn  v.  Missouri  Pac.  R. 
Co.,   101   Mo.    417,  14   SW   880. 

[e]  Injury  from  dog  In  ear.— A 
carrier  Is  liable  for  damages  to  the 
clothing  and  sensibilities  of  a  pas« 
senger  In  a  street  car  by  a  dog 
brought  In  by  another  passenger  and 
allowed  to  remain  there.  Westcott 
v.  Seattle,  etc.,  R.  Co.,  41  Wash.  618, 
84  P  588.  Ill  AmSR  1038,  4  LRANS 
947  and  note. 

(fl  Titnrlng*  Its  oars  for  an  ess* 
onrsion  does  not  relieve  the  railroad 
company  from  liability  for  a  failure 
to  protect  a  passenger  from  the 
misconduct  of  fellow  passengers; 
Texarkana,  etc.,  R.  Co.  v.  Anderson, 
67  Ark.  123,  53  SW  678. 

40.  Thayer  v.  Old  Colony  St.  R 
Co.,. 214  Mass.  234,  101  NE  368,  44 
LRANS  1126,  AnnCasl914B  865J 
State  v.  Blunt,  110  Mo.  822,  19  SW 
650;  McMahon  v.  Interborough  Rapid 
Transit  Co.,  69  Misc.  242,  110  NTS 
876. 

[a]  Benefit  of  right  to  eject. — 
A  passenger  is  entitled  to  the  benefit 
of  the  carrier's  right  to  exclude  or 
expel  persons  who,  from  Intoxication 
or  the  use  of  Improper  language, 
may  cause  annoyance.  Thayer  v. 
Old  Colony  St.  R  Co..  214  Mass.  224, 
181  NE  868,  44  LRANS  1125,  Ann 
Casl914B  865. 

Bjeotlon    of    disorderly    passenger  • 
see  supra   ||   1166,  1166. 

41.  New  Orleans,  etc.,  R.  Co.  v. 
Burke,  63  Miss.  200,  24  AmR  689: 
Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  58 
Pa.  512,  91-AmD  224;  Barlick  v.  Bal- 
timore, etc.,  R.  Co.,  41  Pa.  Super. 
87;  Connell  v,  Chesapeake,  etc.,  R. 
Co..  93  Va.  44.  24  SE  467,  57  AmSR 
786.   32  LRA  792. 

[a]  Oronnd  of  liability— (1)  "It 
Is  first  to  be  observed  that  the  lia- 
bility of  the  oarrier  arises,  not  from 
the  fact  that  the  passenger  has  been 
Injured,  but  from  the  failure  of  the 
officials  to  afford  protection.  It  will 
be  necessary,  therefore.  In  each  case 
to  bring  home  to  the  conductor 
knowledge  or  opportunity  to  know 
that  the  Injury  was  threatened,  and 
to  show  that  by  his  prompt  inter- 
vention he  could  have  prevented  or 
mitigated  It.  It  must  be  remem- 
bered, also,  that  the  power  at  his 
disposal  consists  of  the  train  hands 
and  the  willing  passengers;  that  he 
can  never  be  expected  to  accomplish 
anything  more  than  is  possible  with 
this  force;  and  that  all  that  can  be 
required   of  him,   at   last,    is   a   fair 
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fellow  passengers  exists  or  is  reasonably  to  be  ap- 
prehended, and  can,  by  the  use  of  proper  'care,  pre- 
vent the  injury,  the  carrier  is  not  liable.*2  Thus 
the  carrier  is  not  liable  where  the  injury  is  caused  by 
acts  of  a  fellow  passenger,  which  its  agents  or  em- 
ployees had  no  reason  to  apprehend,  and  which  they 
could  not,  by  the  exercise  of  proper  care,  prevent. 

(5  1333]     b.    Applications  of  Rule.     In  accord- 
ance with  the  rules  stated  above  a  carrier  has  been 


held  liable  for  injuries  to  passengers  by  fellow 
passengers,  through  the  negligence  of  its  agents  or 
servants  in  failing  to  remove  passengers  whose 
conduct,  by  reason  of  race  antipathy,  indicated 
danger,  or  in  failing  to  comply  with  a  statute  as 
to  separating  white  and  colored  races.45  But  the 
carrier  is  not  liable  for  injuries  caused  by  a  fel- 
low passenger's  unanticipated  act  in  setting**  or 
releasing  the  brakes,**  or  in  improperly  giving  a 


and  honest  effort  to  prevent  the 
wrong."  New  Orleans,  etc.,  R.  Co. 
v.  Burke,  53  Miss.  200,  226.  24  AmR 
689  [toll  Illinois  Cent.  ft.  Co.  v. 
Minor.  69  Miss.  710,  11  S  101,  18 
LRA  627;  Royston  v.  Illinois  .Cent. 
R  Co.,  67  Miss.  376,  7  S  320]:  (2) 
"There  Is  no  such  privity  between 
the  company  and  the  disorderly  pas- 
senger as  to  make  them  liable  on 
the  principle  of  respondeat  superior. 
The  only  ground  on  which  they  can 
be  charged  is  a  violation  of  the  con- 
tract they  made  with  the  injured 
party.  They  undertook  to  carry  the 
plaintiff  safely,  and  so  negligently 
performed  this  contract  that  she  was 
Injured.  This  is  the  ground  of  her 
action — It  can  rest  upon  no  other. 
The  negligence  of  the  company,  or 
of  their  officers  in  charge  of  the 
train.  Is  the  gist  of  the  action,  and 
so  it  Is  laid  In  the  declaration." 
Pittsburgh,  etc.,  R.  Co.  v.  Hinds,  53 
Pa.  512,  516,  91   AmD  224. 

43.  u.  S. — Brown  v.  Chicago,  etc., 
R.  Co.,  139  Fed.  972,  72  CCA  20,  2 
LRANS  105.  3  AnnCas  251. 

Ind. — Lake  Brie,  etc.,  R.  Co.  v. 
Arnold,  26  Ind.  A.  190,  59  NTS  394. 

Kan.— Leavenworth  Electric  R. 
Co.  v.  Cusick,  60  Kan.  690,  57  P  619, 
72  AmSR  374.  „ 

Ky.— Belser  v.  Cincinnati,  etc.,  R. 
Co.,  152  Ky.  522,  153  SW  742,  43  LRA 
NS  1050:  Bogard  v.  Illinois  Cent.  R 
Co.,  144  Ky.  649,  139  SW  855.  3fi  LRA 
NS  337;  Adams  v.  Louisville,  etc..  R. 
Co..  134  Ky.  620,  121  SW  419,  135 
AmSR   425.   21    AnnCas   321. 

Mass. — Nute  v.  Boston,  'etc.,  R. 
Co..  214   Mass.   184,   100  NE  1099. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Burke,  S3  Miss.  200,  24  AmR  689. 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co.,  87  Mo.  74,  101  Mo.  417,  14  SW 
880. 

N.  T. — Vletorson  v.  Interborough 
Rapid  Transit  Co..   137   NTS   860. 

N.  C. — Pruett  v.  Southern  R.  Co., 
164  N.  C.  3,  80  SE  65,  49  LRANS  810, 
AnnCasl915D  54  and  note. 

Pa. — Hillebrecht  v.  Pittsburg  R. 
Co.,  66  Pa.  Super.  204;  Barlick  v. 
Baltimore,  etc..  R.  Co.,  41  Pa.  Super. 
8f. 

S.  C. — Anderson  v.  South  Carolina, 
etc..  R  Co.,  77  S.  C.  434,  58  SE  149, 
122  AmSR  691;  Franklin  v.  Atlanta, 
etc..  R.  Co.,  74  S.  C.   332.   54   SE  578. 

Tex. — Dumas  v.  Missouri,  etc.,  R. 
Co.,  (Civ.  A.)  43  SW  908. 
■  Va. — Virginia  R.,  etc  Co.  v.  Mc- 
Demmick,  117  Va.  862,  86  SE  744; 
Connell  v.  Chesapeake,  etc.,  R.  Co., 
93  Va.  44,  24  SE  467,  57  AmSR  786, 
82   LRA   792. 

Wash. — Anderson  v.  Northern  Pac. 
R.  Co.,  88  Wash.  139,  162  P  1001. 

Wis. — Sure  v.  Milwaukee  Electric 
R..  etc.,  Co.,  148  Wis.  1,  133  NW 
1098,  87  LRANS  724,  AnnCasl918A 
1074;  Kline  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  146  Wis.  134,  131  NW 
427,  AnnCasl912C  276. 

[a]  Degree  of  oar*. — The  rule 
that  it  is  the  duty  of  a  carrier  to 
use   the   highest    degree    of   care   to 

firotect  the  passenger  from  wrong  or 
njury  by  a  fellow  passenger  applies 
only  when  the  carrier  has  knowl- 
edge of  the  existence  of  the  danger, 
or  of  the  facts  and  circumstances 
from  which  the  danger  may  reason- 
ably be  anticipated.  Norris  v. 
Southern  R.  Co.  Carolina  Div.,  84  S. 
C.  16.  66  SE  956. 

[hi  Contagions  disease. — Where  a 
passenger  dies  from  measles  com- 
municated to  him  from  a  fellow  pas- 


senger while  riding  on  a  train,  the 
carrier  is  not  liable  for  a  failure  to 
exercise  ordinary  care  to  ascertain 
that  such  fellow  passenger  has  a 
contagious  disease,  but  is  bound  only 
to  exercise  ordinary  care  to  protect 
decedent  from  contagion  after  the 
affliction  of  such  fellow  passenger 
has  been  either  discovered  or  called 
to  the  attention  of  the  carrier's  con- 
ductor. Bogard  v.  Illinois  Cent.  R. 
Co..  144  Ky.  649,  139  SW  £55,  36  LRA 
NS  337  and  note. 

43.  Ala. — Gooch  v.  Birmingham 
R.  etc.,  Co.,  177  Ala.  293,  58  S  196. 

Ark. — Chicago,  etc.,  R  Co.  v. 
Brown,  111  Ark.  288.  163  SW  625 
(unexpected  duel  between  passen- 
gers); St.  Louis,  etc.,  R.  Co.  v. 
Wyatt,   84   Ark.   193.   105  SW  72. 

Colo. — Snyder  v.  Colorado  Springs, 
etc.,  R.  Co.,  86  Colo.  288,  85  P  686, 
118  AmSR  110,  8  LRANS  781 

111. — Metropolitan  West  Side  El. 
R.  Co.  v.  Kersey.  80  111.  A.  301; 
Springfield  Consol.  R.  Co.  v.  Flynn, 
55  111.  A.  600 

Iowa. — Felton  v.  Chicago,  etc  R. 
Co.,  69  Iowa  577.  29  NW  618. 

Kan. — Atchison,  etc  R.  Co-  v- 
Gants,  38  Kan.  608,  17  P  54,  5  Am 
SR  780. 

Ky. — Hale  v.  Chesapeake,  etc.,  R. 
Co.,  142  Ky.  836,  136  SW  398;  Louis- 
ville, etc.,  R.  Co.  v.  Renfro,  142  Ky. 
690,  185  SW  266,  33  LRANS  133; 
Kinney  v.  Louisville,  etc.,  R.  Co.,  99 
Ky.  69,  34  SW  1066,  17  KyL  1405; 
Louisville,  etc.,  R.  Co.  v.  McEwan,  31 
SW  465,  17  KyL  406. 

Mass. — Tracy  v.  Boston  El.  R.  Co., 
217   Mass.   569.   105   NE   351. 

Minn. — Mullan  v.  Wisconsin  Cent. 
Co.,  46  Minn.  474,  49  NW  249. 

Mo. — Sira  v.  Wabash  R  Co.,  115 
Mo.  127,  21  SW  905,  37  AmSR  386. 

N.  T. — Fanizzi  v.  New  York,  etc., 
R  Co.,  113  App.  Div.  440,  99  NTS 
281;  Thomson  v.  Manhattan  R.  Co., 
75  Hun  548,  27  NTS  608;  Kiernan  v. 
Manhattan  R.  Co.,  28  Misc.  616,  59 
NTS  626  [rev  27  Misc.  841,  68  NTS 
3941;  Stutsky  v.  Brooklyn  Heights 
R  Co.,  88  NTS  368. 

Pa. — Widener  v.  Philadelphia 
Rapid  Transit  Co.,  224  Pa.  171.  73  A 
209;  Graeff  v.  Philadelphia,  etc.,  R. 
Co.,  161  Pa.  230,  28  A  1107,  41  Am 
SR  885,  23  LRA  606;  Barlick  v.  Bal- 
timore, etc.,  R.  Co.,  41  Pa.  Super.  87. 

Man. — Galbraith  v.  Canadian  Pac. 
R.  Co.,  24  Man.  291,  17  DomLR  65, 
28  WestLR  307. 

[a]  The  swinging  of  a  door 
against  a  passenger  by  a  fellow  pas- 
senger  is  an  act  for  which  the  car- 
rier ordinarily  cannot  be  held  liable. 
Tracy  v.  Boston  El.  R.  Co.,  217 
Mass.  569,  105  NE  361;  Kiernan  v. 
Manhattan  R.  Co.,  28  Misc.  516,  69 
NYS   626. 

[b]  Falling  over  parcels. — A  car- 
rier is  not  liable  for  an  injury  to  a 
passenger  occasioned  by  the  pres- 
ence of  a  bag  in  the  entrance  to  a 
car,  unless  it  was  charged  with  no- 
tice that  the  bag  had  been  placed 
there,  so  as  to  become  an  obstacle  to 
the  safe  entrance  or  exit.  Jackson 
v.  Boston  El.  R.  Co..  217  Mass.  515. 
105  NE  379.  51  LRANS  1152;  Lyons 
v.  Boston  El.  R.  Co.,  204  Mass.  227, 
90  NE  419;  Pitcher  v.  Old  Colony 
St.  R.  Co.,  196  Mass.  69.  81  NE  876. 
124  AmSR  613,  18  LRANS  481  and 
note,  12  AnnCas  886  and  note. 

[c]  Throwing  lighted  match. — 
Where  a  passenger  inadvertently 
throws  a  lighted  match  on  the  cloth- 
ing   of    another    passenger,    causing 


the  latter  to  be  severely  burned, 
there  is  no  liability  on  the  part  of 
the  carrier,  If  its  employees  use 
every  reasonable  effort  after  the 
danger  becomes  apparent  to  prevent 
injury.  ,  Sullivan  v.  Jefferson  Ave.  R 
Co.,  133  Mo.  1,  34  SW  566,  32  LRA 
167. 

[d]  Throwing  baggage  off  train. 
— Negligence  cannot  be  predicated 
against  a  railroad  company  merely 
on  its  failure  to  protect  an  intend- 
ing passenger,  standing  on  a  station 
platform  on  Its  line,  from  injury  due 
to  the  unauthorised  action  of  a  pas- 
senger unconnected  with  the  railroad 
company,  in  throwing  off  his  bag- 
gage while  the  train  passed  through 
without  stopping.  Galbraith  v.  Can- 
adian Pac.  R  Co.,  24  Man.  291,  IT 
DomLR  66,   28  WestLR  307. 

44.  Louisville,  etc.,  R  Co.  v. 
McEwan,  51  SW  619,  21  KyL  487; 
Bailey  v.  Louisville,  etc.,  R  Co.,  44 
SW  105,  19  KyL  1617;  Wood  v.  Louis- 
ville, etc.,  R  Co.,  42  SW  349,  19  KyL 
924;  Brltton  v.  Atlanta,  etc.,  Air-Line 
R.   Co.,  88  N.  C.   636,   43   AmR    749. 

46.  Louisville,  etc.,  R.  Co.  v.  Ren- 
fro, 142  Ky.  590,  135  SW  266,  33  LRA 
NS  133  and  note;  Louisville,  etc.,  R. 
Co.  v.  Vincent,  96  SW  898,  29  KyL 
1049;  Baker  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.   A.)    168   SW   263. 

[a]  Self-defense-— A  carrier  is 
not  liable  for  the  death  of  a  negro 
passenger  killed  by  a  white  passen- 

f;er  riding  in  a  negro  compartment, 
n  violation  of  Ky.  St.  «»  795-791 
(Russell  St.  99  6343-6347),  If  the 
white  passenger  acted  in  necessary 
self-defense.  Louisville,  etc.,  R  Co. 
v.  Renfro.  142  Ky.  590,  136  SW  2(6. 
38  LRANS  133. 

[b]  The  words  "conductor"  and 
"manager,"  used  In  Ky.  St.  IS  795- 
800  (Russell  St.  IS  -5343-6348),  re- 
quiring segregation  of  white  and 
negro  passengers,  and  requiring  the 
conductor  or  manager  to  see  that  the 
statute  is  obeyed,  mean  the  same 
person,  except  where  one  not  desig- 
nated as  conductor  is  In  charge  of  a 
train.  Under  such  statute  the  con- 
ductor is  the  only  employee  di- 
rectly responsible  for  the  segrega- 
tion, and  it  is  only  through  his  neg- 
lect that  the  company  can  be  made 
liable  for  resultant  Injury  to  a  pas- 
senger; but,  If  the  brakeman,  porter, 
or  other  employee  connected  with 
the  passenger  department  of  the 
train  knows  or  is  informed  that  a 
passenger  is  riding  -in  a  wrong  com- 
partment, he  must  notify  the  con- 
ductor as  soon  as  practicable,  and  if 
he  fails  so  to  do,  or  if  the  conductor 
fails  to  act  on  such  notification  as 
soon  as  practicable,  the  company  is 
liable  for  resultant  injuries.  Louis- 
ville, etc.,  R.  Co.  v.  Renfro.  142  Ky. 
590,   135    SW   266.   33   LRANS   133. 

46.  McDonnell  v.  New  Tork  Cent, 
etc.,  R  Co.,  35  App.  Div.  147.  64  NYS 
747  [app  dism  159  N.  T.  524  mem, 
63  NE  1127  mem];  Anderson  v. 
Northern  Pac  R.  Co.,  88  Wash.  139, 
162  P  1001. 

47.  Sure  v.  Milwaukee  Electric 
R.,  etc..  Co.,  148  Wis.  1,  133  NW109S, 
37  LRANS  724  and  note,  AnnCas 
1913A  1074  and  note. 

.  [a]  Illustration. — A  street  rail- 
road company  is  not  liable  for  in- 
jury to  a  passenger  Injured  while 
standing  In  the  rear  vestibule  of  » 
car  through  the  meddlesome  act  of 
a  fellow  passenger  in  suddenly  re- 
leasing a  brake  In  such  manner  th»t 
the  handle  swung  around  with  great 
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signal  for  the  car  or  train  to  start,48  unless  the 
employee  in  charge  ratifies  or  adopts  the  unauthor- 
ized signal  by  allowing  the  car  or  train  to  proceed 
without  seeing  that  passengers  have  alighted  from 
or  boarded  the  car  in  safety,*8  or  unless  such  em- 
ployee by  the  exercise  of  due  care  and  diligence 
could  have  prevented  the  moving  of  the  car  or 
train.50  So  injury  to  a  passenger  from  the  negli- 
gent handling  of  a  firearm  by  a  fellow  passenger 
has  been  held  not  to  impose  a  liability  where  the 
carrier's  employees  had  no  reason  to  anticipate 
the  accident,  or  used  all  available  means  to  pre- 
vent it;62  but  the  carrier  is  liable  where  its  em- 
ployees are  careless  or  negligent  in  allowing  the 
passenger  so  to  handle  a  firearm.68  So  there  is  no 
liability  of  the  carrier  for  injuries  to  a  passenger 


resulting  from  the  ignition  or  explosion  of  inflam- 
mable or  explosive  material  carried  by  a  passenger, 
if,  int  the  exercise  of  a  high  degree  of  prudence  and 
foresight,  such  as  would  be  exercised  by  a  very 
cautious,  prudent,  and  competent  person  under  sim- 
ilar circumstances,  the  danger  could  not  have  been 
avoided.6* 

Jostling  or  crowding  passengers.  A  carrier  is 
not  as  a  general  rule  liable  in  damages  for  injury 
to  a  passenger  caused  by  his  being  pushed  or  jostled 
by  other  passengers  when  getting  on  or  off  its 
vehicles,66  unless  the  conduct  of  such  other  pas- 
senger is  unusual  and  disorderly  and  could  be  pre- 
vented by  the  employees  in  charge,58  or  unless  the 
carrier  has  reason  to  expect  a  large  number  of  pas- 


force,  there  being*  no  showing  of  pre- 
vious and  similar  meddlesome  acts 
of  passengers.  Sure  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  148  Wis.  1,  1S3 
NW  1098,  37  LRANS  724,  AnnCas 
1913A   1074. 

48.  Cal. — Cary  v.  Los  Angeles  R. 
Co.,  157  Cal.  699,  108  P  682,  27  LRA 
NS   764,  21  AnnCas   1329  and  note. 

111. — Vischer  v.  Northwestern  El. 
R.  Co..  171  111.  A.  644  [aff  256  111. 
672.   100   NE   270]. 

Kan. — Leavenworth  Electric  R. 
Co.  v.  Cusick,  60  Kan.  500,  67  P  619, 
72  AmSR   374. 

Mass. — Klllam  v.  Wellesley,  etc., 
R.  Co.,  214  Mass.  283,  101  NE  874. 

Mo. — Krone  v.  Southwest  Missouri 
Electric  R.  Co.,  97  Mo.  A.  609,  71  SW 
712. 

N.  Y. — McDonough  v.  Third  Ave. 
R.  Co.,  95  App.  Dlv.  311,  88  NYS  609: 
Wagner  v.  New  York  City  R.  Co.,  107 
NYS  807. 

Pa. — Cohen-  v.  Philadelphia  Rapid 
Transit  Co.,  228  Pa.  243,  77  A  500. 

R.  I. — Moore  v.  Woonsocket  St.  R. 
Co..  27  R.  I.  460,  63  A  313,  114  Am 
SR  59. 

Va. — Fanshaw  v.  Norfolk,  etc., 
Tract.   Co.,  108  Va.  800,  61  SE  790. 

[a]  Tilers  la  bo  negligence  of  a 
street  car  company  in  the  starting 
of  a  car  which  throws  a  passenger 
who  Is  alighting,  where  the  starting 
signal  Is  given  without  authority 
by  another  passenger,  and  neither 
the  motorman  nor  the  conductor  has 
any  reason  to  believe  that  It  will  be 
so  given,  the  motorman  believing 
that  it  is  given  by  the  conductor,  the 
conductor  Instantly,  on  hearing  the 
signal,  calling  to  the  motorman  not 
to  start,  and  the  motorman  then  en- 
deavoring to  prevent  the  starting,  as 
the  company  through  Its  motorman 
and  conductor  Is  not  required  to 
anticipate  and  to  take  precautions 
against  such  an  unauthorized  sig- 
nal. Cary  v.  Los  Angeles  R.  Co., 
157  Cal.  599,  108  P  682,  27  LRANS 
764  and  note,  21  AnnCas  1329  and 
note. 

48.  Leavenworth  Electric  R.  Co. 
v.  Cusick,  60  Kan.  690,  67  P  619,  72 
AmSR  374. 

GO.  North  Chicago  St.  R.  Co.  v. 
Cook,  145  111.  661,  33  NE  958;  Neely 
v.  Louisville,  etc.  Tract.  Co.,  53  Ind. 
A.  659,  102  NE  456;  Nichols  v.  Lynn, 
etc.,  R.  Co.,  168  Mass.  628,  47  NE 
427;  Blair  v.  Brooklyn,  etc,  R.  Co., 
141   Aon.   Dlv.   843.  126  NYS  466. 

fa]  Custom- — Evidence  tending 
to  show  a  custom  of  passengers  on 
defendant's  road  -to  give  the  signals 
for  stopping  and  starting  a  car  is 
admissible,  on  the  ground  that  it 
bears  directly  on  the  question  of  due 
care  in  permitting,  or  In  falling  to 
guard  against,  such  acts.  Nichols  v. 
Lynn,  etc.,  R.  Co.,  168  Mass.  528,  47 
NE   427 

SI.  Louisville,  etc,  R.  Co.  v.  Mc- 
Ewan,  tl  SW  465,  17  KyL  406;  Gal- 
veston, etc.,  R.  Co.  v.  Long,  IS  Tex. 
Civ.  A.  664.  36  SW  486. 

68.  Tall  v.  Baltimore  Steam 
Packet  Co.,  90  Md.  248,  44  A  1007,  47 
LRA    120. 

[a]  XU-ns-trattoa. — Where  two  pas- 
sengers on  a  boat  engaged  In  a  quar- 
rel   while    the    captain    was    in    the 


same  room,  and  one  of  them  with- 
drew from  the  room,  and  there  was 
no  reasonable  ground  to  believe  that 
he  would  return  to  use  a  deadly 
weapon,  and  he  did  return  with  a 
pistol  and  attacked  his  adversary, 
and  the  captain  on  being  apprised 
of  the  resumption  of  the  difficulty 
Immediately  -  interposed  before  a 
blow  was  struck,  and  did  all  In  his 
power  to  stop  the  difficulty,  but  the 
pistol  was  fired  and  Injured  another 
passenger,  the  carrier  was  not  liable 
for  such  Injury,  since  a  carrier  does 
not  insure  the  absolute  safety  of  a 
passenger  against  assaults  by  a  fel- 
low passenger,  but  is  only  required 
to  use  all  available  means  to  prevent 
such  Injury.  Tall  v.  Baltimore 
Steam  Packet  Co.,  90  Md.  248,  44  A 
1007,   47  LRA  120. 

63.  Northern  Commercial  Co.  v. 
Nestor,  138  Fed.  383,  70  CCA  623; 
Flint  v.  Norwich,  etc.,  Transp.  Co., 
9  F.  Cas.  No.  4,873,  6  Blatchf.  158, 
34  Conn.  554;  Nashville,  etc,  R.  Co. 
v.  Flake,  114  Tenn.  671  88  SW  326, 
108  AmSR  926:  West  Memphis 
Packet  Co.  v.  White,  99  Tenn.  256, 
41  SW  683,  38  LRA  427. 

[a]  Illustrations. — (l)  A  passen- 
ger can  recover  for  an  injury  occa- 
sioned by  the  discharge  of  a  gun 
which  was  dropped  by  one  of  several 
armed  soldiers  who  had  been  quar- 
reling and  behaving  In  a  disorderly 
manner  for  some  time  before  the  ac- 
cident, and  the  agents  of  the  carrier 
made  no  effort  to  quiet  them.  Flint 
v.  Norwich,  etc,  Transp.  Co,  9  F. 
Cas.  No.  4,873,  6  Blatchf.  158,  34 
Conn.  554.  (2)  Where  certain  pas- 
sengers boarded  a  train,  and,  while 
under  the  Influence  of  liquor,  ex- 
ploded dynamite  sticks  In  the  car 
and  on  the  platforms,  and  fired  pis- 
tols, but  the  carrier's  servants,  al- 
though knowing  or  having  an  oppor- 
tunity to  know  of  such  acts,  neg- 
lected to  take  proper  precautions  to 
prevent  Injury  to  others  until  an- 
other passenger  was  shot  by  the  al- 
leged accidental  discharge  of  one 
or  such  weapons,  the  carrier  was  lia- 
ble for  the  Injury  so  sustained. 
Nashville,  etc,  R.  Co.  v.  Flake,  114 
Tenn.  671,  88  SW  226,  108  AmSR  925. 

64.  Clarke  v.  Louisville,  etc.,  R. 
Co-  101  Ky.  34,  39  SW  840,  18  KyL 
1082,  36  LRA  123,  49  SW  1120;  Gulf, 
etc,  R.  Co.  v.  Shield,  9  Tex.  Civ.  A. 
652.  28  SW  709,  29  SW  652;  East  In- 
dian R.  Co.  v.  Muskerjee,  [1901]  A.  C. 
396,   3   BRC  420. 

£a]  Oaeollne  carried  by  fellow 
passenger* — Where  a  passenger  Is  In- 
jured by  the  explosion  of  a  can  of 
gasoline  carried  by  a  fellow  passen- 
ger, the  carrier  is  not  liable  in  the 
absence  of  any  circumstance  tending 
to  show  that  any  official  of  the  road 
knew  that  the  can  contained  gasoline, 
or  even  knew  that  the  can  was  on  the 
car,  or  that  the  exercise  of  any  rea- 
sonable degree  of  care  and  vigilance, 
had  such  official  known  of  the  situa- 
tion of  the  can,  would  have  required 
him  to  investigate  its  contents,  under 
the  circumstances  of  the  case. 
Clarke  v.  Louisville,  etc,  R.  Co,  49 
SW  1120,   20  KyL  1839. 

[b]  Burning     alcohol. — Where     a 


passenger,  without  the  knowledge  of  . 
the  railroad  company,  carried  a  jug 
of  alcohol  on  a  train,  and  without 
fault  on  the  part  of  the  company 
or  its  employees  let  It  drop  and  the 
alcohol  spilled,  and  before  It  could 
be  removed  from  the  floor  of  the  car, 
another  passenger,  without  the  com- 
pany's fault,  accidentally  set  It  on  N 
Are,  and  thereby  plaintiff  was  in- 
jured, there  could  be  no  recovery 
against  the  company.  Gulf,  etc,  R. 
Co.  v.  Shields,  9  Tex.  Civ.  A.  851, 
28   SW  709,   29  SW  652. 

fc]  Mreworks  carried  into  ear  by 
fellow  passengers. — A  carrier  is 
liable  for  Injuries  sustained  by  a  pas- 
senger in  consequence  of  the  ex- 
plosion of  fireworks  carried  Into  a 
car  by  fellow  passengers  only  If.  the 
carrier  was  negligent  In  permitting 
the  fireworks  to  be  carried  Into  the 
car.  East  Indian  R.  Co.  v.  Mukerjee, 
[1901]   A.   C.    396,   3   BRC  420. 

66.  Ind. — Furgason  v.  Cltlsens*  St. 
R.  Co,  16  Ind.  A.  171.  44  NE  936. 

Ky. — South  Covington,  etc,  R.  Co. 
v.  Harris,  152  Ky.  750,  154  SW  35. 

Mass. — Jackson  ▼.  Boston  El.  R. 
Co,  217  Mass.  515,  105  NE  379,  51 
LRANS  1162  and  note;  Marr  v.  Bos- 
ton, etc,  R.  Co,  208  Mass.  446,  94 
NE  692. 

Nl  Y. — Glyn  v.  New  York,  etc.,  R.     \ 
Co,   85  Hun  408,  32  NYS   1021. 

N.  C. — Fritz  v.  Southern  R.  Co,  131 
N.  C.  829,  44  SE  613. 

Pa. — Elllnger  v.  Philadelphia,  ete. 
It.  Co,  153  Pa,  213.  25  A  1132,  34 
AmSR  697;  Randall  v.  Frankford, 
etc.,  R.  Co,  139  Pa.  464.  22  A  639. 

[a]  Unexpected  crowd. — Where  a 
carrier  had  no  warning  that  an  ex- 
traordinary crowd  of  passengers 
would  assemble  and  would  push 
plaintiff  on  to  a  car,  to  her  Injury, 
such  occurrence  never  having  hap- 
pened before,  the  carrier  was  not 
liable.  Jackson  v.  Boston  El.  R.  Co_ 
217  Mass.  615,  105  NE  379,  61  LRANS 
1162. 

[b]  Collision  with  fellow  passen- 
ger who  is  being  ejected. — A  carrier 
Is  not  liable  for  Injuries  received  by 
a  woman  passenger  in  consequence 
of  a  drunken  passenger  colliding  w.ith 
her  as  he  was  being  ejected  by  the 
conductor  who  ejected  him  as  soon 
as  he  became  obnoxious  to  the  other 
passengers.  Cobb  v.  Boston  El.  R. 
Co,  179  Mass.  212.  60  NE  476. 

[c]  Darkness  of  place. — A  passen- 
ger, Injured  through  being  pushed 
from  the  steps  of  a  car  in  alighting, 
cannot  recover  on  the  theory  that 
the  place  was  dark,  especially  where 
she  admits  that  It  was  light  enough 
for  her  to  see  the  skirts  of  the 
woman  in  front  of  her.  Marr  v. 
Boston,  etc,  R.  Co,  208  Mass.  446, 
94  NE  692. 

66.  Baldwin  v.  Fair  Haven,  etc, 
R,  Co,  68  Conn.  667,  87  A  418; 
Kelley  v.  Boston  El.  R.  Co,  210 
Mass.  454,  96  NE  1031:  Jacobs  v. 
West  End  St.  R.  Co,  178  Mass.  116. 
59  NE  639;  State  v.  Blunt,  110  Mo. 
322,  19  SW  650;  Randall  v.  Frank- 
ford,  etc,  R.  Co,  139  Pa.  464,  22  A 
639. 

[a]  A  female  passenger  with  a 
•mall  ohild  la  her  arms  is  entitled 
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sengers,  and  fails  to  use  due  care  to  provide  suf- 
ficient guards  or  otherwise  to  protect  passengers 
from  injury  by  crowding." 

Assaults.  The  carrier  ie  liable  for  the  assault  of 
a  passenger  by  a  fellow  passenger,  where  such  as- 
sault could  have  been  prevented  by  the  carrier  or 
its  employees  by  the  exercise  of  proper  care,88  but 
not  where  its  employees  have  used  due  care  to  pro- 
tect the  passengers  from  such  assault,6*  or  where 
the  assault  is  one  which  could  not  reasonably  have 
been  anticipated  by  them*,*0  and  a  carrier  is  not 


bouud  under  ordinary  circumstances  to  anticipate 
that  one  passenger  will  assault  another,0  or  that, 
because  one  passenger  is  engaged  in  frolic  or  sport 
with  another,  such  conduct  will  result  in  injury  to 
one  of  them.62 

Indecency  and  rudeness.  It  is  the  duty  of  the 
carrier's  employees  to  prevent,  as  far  as  possible, 
the  use  by  passengers  of  indecent,  profane,  and  in- 
sulting language  and  conduct  in  the  presence  of 
others,  particularly  female  passengers,  where  it  has 
notice  or  reason  to  anticipate  the  same;**  and  ez- 


to  protection  from  being  Jostled, 
etc.,  by  other  passengers,  commen- 
surate with  the  impairment  of  her 
ability  to  care  for  herself  resulting 
from  carrying  the  child.  Olennen  v. 
•  Boston  El.  R.  Co..  207  Mass.  497,  93 
NB  700,  32  LRANS  470. 

[b]  Duty  to  clear  exit. — It  is  the 
duty  of  the  conductor  of  a  street 
car,  who  is  on  the  rear  platform 
when  a  passenger  is  alighting,  to 
cause  passengers  blocking  the  exit  to 
stand  aside  or  to  alight  from  the  car 
temporarily.  Jacobs  v.  West  End  St. 
R.  Co.,  178  Mass.  116,  59  NE  639. 

[c]  Mutual  duties*— It  is  the  duty 
of  the  brakeman  and  of  the  conductor 
to  endeavor  to  prevent  the  departing 
passengers  from  being  jostled  or 
hustled  as  they  are  seeking  egress 
from  the  cars;  it  is  equally  the  duty 
of  a  passenger  to  wait  until  the  out- 
coming  passengers  have  safely 
alighted  before  he  attempts  to  as- 
cend the  steps  of  the  cars.  State  v. 
Blunt.  110  Mo.  322,  19  SW  650.  ' 

67.  South  Covington,  etc.,  R.  Co. 
v.  Harris.  152  Ky.  750.  154  SW  35; 
Danovitz  v.  Blue  Hill  St.  R.  Co.,  218 
Mass.  421,  105  NE  353;  Couslneau  v. 
Muskegon  Tract.,  etc..  Co.,  152  Mich. 
48,  115  NW  987;  Reschke  v.  Syracuse, 
etc.,  R.  Co..  155  App.  Div.  48,  139 
NYS  555  Talt  211  N.  Y.  602  mem, 
105  NB   1097  mem]. 

58.  U.  S. — Brown  v.  Chicago,  etc., 
R.  Co.,  139  Fed.  972,  72  CCA  20,  2 
UUNS  105  and  note.  3  AnnCas  261 
and  note;  Murphy  v.  Western,  etc.,  R. 
Co..  23   Fed.   637. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Mobley.  69  S  614;  Culberson  v.  Em- 
pire Coal  Co.,  156  Ala.  416,  47  S  237. 
'  Colo. — Wright  v.  Chicago,  etc.,  R. 
Co..  4  Colo.  A.  102.  35  P  196. 

D.  C. —  Flannery  v.  Baltimore,  etc, 
R.  Co.,  15  D.  C.  111. 

Ga. — Richmond,  etc.,  R.  Co.  v.  Jef- 
ferson, 89  Ga.  554,  16  SE  69,  82  Am 
SR  87,  17  LRA  671.  , 

Ind. —  Pittsburg,  etc.,  R.  Co.  v. 
Richardson.  40  Ind.  A.  608,  82  NE 
536;  Evansvllle,  etc.,  R.  Co.  v.  Dart- 
ing, 6  Ind.   A.   375.   S3   NE  636. 

Ky.— Louisville  R.  Co.  v.  Dott,  161 
Ky.  759,  171  SW  438,  LRA1916C  681 
and  note. 

Mass. — Isenberg  v.  New  York, 
etc,  R.  Co.,  221  Mass.  182,  108  NE 
1046. 

Minn. — Jansen  v.  Minneapolis,  etc, 
R.  Co.,  112  Minn.  496,  128  NW  826, 
32  LRANS  1206  and  note. 

N.  Y.— Hendricks  v.  Sixth  Ave.  R. 
Co..  44  N.  Y.  Super.  8. 

N.  C. — Penny  v.  Atlantic  Coast 
Line  R.  Co..  163  N.  C.  296,  69  SE  238, 
32  LRANS   1209. 

S.  C. — Spires  v.  Atlantic  Coast  Line 
R.  Co.,  .92  S.  C.  564.  75  SE  950;  An- 
derson v.  South  Carolina,  etc.,  R.  Co., 
81  S.  C.  1.  61  SE  1096. 

Tex. — International,  etc.,  R.  Co.  v. 
Miller,  9  Tex.  Civ.  A.  104,  28  SW 
238. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Blrch- 
fleld,   105  Va.  809.  54  SE  879. 

Wash. — Kelly  v.  Navy  Yard  Route, 
77  Wash.  148,  137  P  444. 

[a]  Degree  of  care. — A  carrier 
must  exercise  the  highest  degree  of 
care  to  protect  passengers  from  as- 
saults by  fellow  passengers  or 
strangers.  Louisville  R.  Co.  v.  Dott, 
161  Ky.  769.  171  SW  438,  LRA1915C 
681  and  note;  Kelly  v.  Navy  Yard 
Route.   77  Wash.   148,   137  P  444. 

[b]  Knowledge     of     danger.— (1) 


The  liability  of  a.  carrier  for  an  in- 
Jury  to  a  passenger  by  an  unprovoked 
assault  of  a  third  person  depends 
on  whether  there  Is  evidence  showing 
that  the  employees  of  the  carrier 
knew,  or  by  due  care  should  have 
known  from  the  facts,  that  the  in- 
jury to  the  passenger  was  impend- 
ing, which  Injury  by  the  exercise  of  a 
high  degree  of  care  might  have  been 
guarded  against.  Brown  v.  Chicago, 
etc.,  R.  Co.,  139  Fed.  972,  72  CCA 
20,  2  LRANS  105.  2  AnnCas  251.  (2) 
Where  the  circumstances  and  sur- 
roundings, conduct,  speech,  or  man- 
ner of  one  passenger  toward  another 
is  such  that  violence  or  harm  is 
likely  to  result,  and  the  carrier  has 
reasonable  notice  of  such  circum- 
stances and  conduct,  and  has  the 
opportunity  to  take  measures  to  pre- 
vent threatened  violence,  then  it 
becomes  its  duty  to  protect  the 
threatened  passenger  and  to  see  that 
no  harm  comes  to  him.  Isenberg  v. 
New  York,  etc.,  R.  Co.,  221  Mass.  182, 
108   NE  1046. 

fcj  Colored,  passenger  assaulted. 
— (1)  Where  a  colored  passenger  was 
made  to  dance  and  to  sing,  and  was 
subjected  to  many  indignities,  in- 
sulted, and  assaulted  by  drunken 
white  passengers,  and  the  conductor, 
although  appealed  to,  refused  to  in- 
terfere, but  signaled  with  a  wink 
that  he  was  willing  that  the  ill- 
treatment  should  be  continued,  the 
company  was  liable.  Richmond,  etc^ 
R.  Co.  v.  Jefferson,  89  Ga.  654.  16  SB 
69.  32  AmSR  87,  17  LRA  571.  (2) 
Where  a  colored  passenger  who  had 
bought  a  first-class  ticket  was  taken 
by  force  from  the  car  in  which  he 
had  taken  a  seat,  and  in  which  he 
had  a  right  to  be,  and  carried  into 
another  by  his  fellow  passengers,  the 
employees  of  the  company  knowing 
this  and  not  attempting  to  prevent 
it,  the  railroad  company  was  liable. 
In  this  case  the  court  said:  "If  the 
conductor  and  brakeman  conspired 
with  the  passengers  to  remove  the 
plaintiff,  the  railroad  company  is 
liable;  or.  If  these  agents  of  the  road 
saw  what  these  passengers  were  do- 
ing to  their  fellow  passenger,  and 
made  no  effort  to  prevent  the  mis- 
chief, gave  it  no  discountenance,  or 
made  .no  attempt  to  repair  the  mis- 
chief by  restoring  the  plainlff  to  the 
seat  from  which  he  was  removed,  the 
railroad  company  was  liable."  Mur- 
phy v.  Western,  etc.,  R.  Co.,  23  Fed. 
637.  640. 

[d]  Application  of  statute*— A 
statute  which  makes  a  railroad  com- 
pany liable  for  any  damages  done  by 
the  running  of  cars,  or  by  any  per- 
son in  its  employment  or  service,  un- 
less the  company  shows  due  care  on 
the  part  of  Its  agents,  does  not  ap- 
ply where  a  passenger  Injured  in  an 
affray  with  a  fellow  passenger  on  a 
train  sues  the  railroad  company  for 
damages.  Davis  v.  Georgia  R.,  etc., 
Co.,  110  Ga.  306,  34  SE  1001  (under 
Civ.  Code  I   2321). 

B9.  Kinney  v.  Louisville,  etc.,  R. 
Co..  99  Ky.  69.  34  SW  1066. 

60.  Miss. — Royston  v.  Illinois 
Cent.  R.  Co..  67  Miss.  3W.  7  S  320. 

Mo. — Slra  v.  Wabash  R.  Co..  115 
Mo.  127.  21  SW  905.  37   AmSR  886. 

N.  J. — Klwoczka  v.  Public  Service 
R.  Co..  32  N.  J.  L.  J.  144. 

Pa. —  Hillebrecht  v.  Pittsburg  R. 
Co..   56  Pa.  Super.  204. 

Tex. — Pecos,  etc..  R.  Co.  v.  Twich- 


ell,  (Civ.  A.)  145  SW  819;  Thweatt 
v.  Houston,  etc.,  R  Co.,  31  Tex.  Civ. 
A.  227.  71  SW  976. 

[a]  ntaatxattons. — (1)  A  street 
railroad  company  cannot  be  held  in 
damages  for  Injuries  to  a  passenger 
struck  by  another  passenger,  where 
it  appears  that  but  one  blow  was 
struck,  and  that  this  blow  was  struck 
suddenly  and  without   warning   by  a 

Sassenger  who  up  to  that  moment 
ad  been  quiet  and  orderly,  and  who 
had  had  no  altercation  with  the  per- 
son he  struck.  Hillebrecht  v.  Pitts- 
burg R.  Co.,  55  Pa.  Super.  204.  (2) 
Where,  while  the  crew  of  a  train 
which  had  stopped  at  a  regular  meal 
station  were  eating  their  dinner,  a 
passenger  who  had  remained  in  the 
car  was  assaulted  by  an  intruder  and 
another  passenger,  the  company  was 
not  liable,  as  the  leaving  of  the  train 
with  no  one  in  charge  while  the  crew 
were  taking  their  meals  was  a  rea- 
sonable regulation,  and  the  assault 
one  which  could  not  reasonably  have 
been  anticipated  by  them.  Thweatt 
v.  Houston,  etc.,  R  Co..  21  Tex.  CIt. 
A.  227,  71  SW  976. 

[b]  Conductor  attending  to  other 
duties. — Where  a  passenger  is  beaten 
by  a  fellow  passenger  while  the  con- 
ductor is  attending  to  his  duties  in 
another  part  of  the  train  and  does' 
not  know  of  the  assault  or  of  threaU 
to  make  it,  no  recovery  can  be  had 
against  the  carrier.  Royston  v.  Illi- 
nois Cent.  R.  Co.,  67  Miss.  376,  7  S 
820. 

81.  Isenberg  v.  New  York,  etc,  B, 
Co.,  221  Mass.  182.  108  NE  1046. 

69.  Isenberg  v.  New  York,  etc.  R. 
Co..  221  Mass.  182.  108  NE  1046. 

63.  Ala. — Seaboard  Air  Line  R.  Co. 
v.  Mobley,  69  S  614;  Southern  R.  Co. 
v.  Lee,  167  Ala.  268.  273,  52  S  648  fcit 
Cyc]. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell. 
166  Ky.  400.  179  SW  400;  Wood  v. 
Louisville,  etc.,  R.  Co.,  101  Ky.  701, 
42   SW   349,  19  KyL  924. 

Mo. — Williams  v.  St.  Louis,  etc..  R 
Co.,  119  Mo.  A.  663,  96  SW  307. 

S.  C. — Franklin  v.  Atlanta,  etc. 
R.  Co..  74  "S.  C.  332,  54  SE  578. 

Tenn. — St.  Louts,  etc..  R.  Co.  v. 
Hatch,  116  Tenn.  680.  94  SW  671. 

[a]     Indecent  language  to  ooloret 


_  «— (1)  Although  a  rule  of 
a  railroad  or  a  state  law  prohibits 
colored  passengers  from  riding  In 
the  same  coach  with  white  passen- 
gers, this  does  not  justify  the  car- 
rier's employees  In  permitting  other 
passengers  to  use  profane  and  in- 
decent language  in  their  effort  to 
compel  a  colored  servant  accompany- 
ing a  white  passenger  to  leave  the 
coach.  Southern  R.  Co.  v.  Lee.  167 
Ala.  268.  273.  62  S  648  [clt  Cyc].  (2) 
A  carrier  whose  agents  permit  white 
passengers  to  remain  in  a  compart- 
ment set  apart  for  colored  passengers 
Is  responsible  for  their  conduct  as 
long  as  they  remain  there,  and  is 
liable  for  the  annoyance  or  insult 
sustained  by  a  colored  passenger  as 
a  result  thereof,  although  its  em- 
ployees do  not  know  what  is  taking 
place.  Bailey  v.  Louisville,  etc..  R 
Co.,  44  SW  105.  19  KyL  1617;  Wood 
v.  Louisville,  etc.,  R.  Co..  101  Ky. 
703.   42   SW   349,   19   KyL  924. 

lb]  leaving  ear  for  loag  time. — 
Where  the  employees  of  a  railroad 
company  have  been  negligent  In  leav- 
ing the  car  for  a  long  period,  they 
cannot  escape  liability  for  Indignities 
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eept  where  such  employees  have  no  reason  to  know 
or  to  anticipate  such  improper  language  or  con- 
duct,"* a  passenger  who  is  obliged  to  hear  indecent 
and  profane  language  and  to  witness  disorderly  and 
indecent  conduct  by  fellow  passengers  may  recover 
damages,  although  suffering  no  actual  bodily  in- 
jury. But  it  has  been  held  that  the  carrier  is 
not  bound  to  protect  its  passengers  from  rudeness 
or  bad  manners  on  the  part  of  other  passengers, 
unless  such  conduct  amounts  to  a  breach  of  the 
peace.*8 

Intoxicated  passengers.  It  is  the  duty  of  the  car- 
rier [a  employees  to  protect  passengers  from  the 
aets  or  conduct  of  an  intoxicated  fellow  passenger," 
and,  where  there  is  reason  to  apprehend  injury  or 
annoyance  from  him  to  other  passengers,  they 
should  eject  him  from  the  train  or  other  vehicle, 
or  require  him  to  remain  seated  and  behave  him- 
self;8* and,  where  by  reason  of  the  employees'  neg- 


ligent failure  to  afford  such  protection  a  passenger 
is  injured  by  an  intoxicated  fellow  passenger,  the 
carrier  is  liable.70  But  it  is  not  liable  where  there 
has  been  no  reasonable  opportunity  to  discover  such 
passenger's  condition  and  intent;71  and  failure  to 
eject  a  passenger  merely  because  he  is  drunk,  if 
otherwise  well  behaved,  will  not  alone  subject  a 
carrier  to  liability  for  an  injury  caused  by  his  acts 
or  conduct." 

Insane  passenger.  Where  a  passenger  is  insane, 
and  by  reason  of  that  condition,  although  arising 
during  transportation,  injury  to  fellow  passengers 
is  threatened,  it  is  the  duty  of  the  employees  of  the 
carrier  to  refuse  to  carry  him  further  than  neces- 
sary to  place  him  in  charge  of  an  officer,  and  to  use- 
all  reasonable  care  to  prevent  injury  to  passengers 
in  the  meantime,  and  this  duty  arises  not  merely 
from  the  probability  but  from  the  reasonable  pos- 
sibility known  to  the  carrier's  employees  that  such 


offered  a  passenger,  on  the  ground 
that  there  was  no  reason  for  suppos- 
ing that  any  such  wrong  would  be 
committed.  St.  Louis,  etc.,  R.  Co.  v. 
Hatch.   116  Tenn.  680,  94  BW  671. 

[c]  Statute.— Under  a  statute  pro- 
viding for  the  punishment  of  any  per- 
son who  while  riding  on  a  passenger 
train  shall,  to  the  annoyance  of  other 

{lassengers,  use  obscene  or  profane 
anguage,  It  Is  the  duty  of  those  In 
charge  of  a  train  either  to  remove 
a  drunken  negress  who  Is  profane 
and  obscene  or  to  have  her  arrested. 
Louisville,  etc.,  R.  Co.  v.  Bell,  166 
Ky.    400,   179  SW  400. 

64.  International,  etc..  R  Co.  v. 
Duncan.  66  Tex.  Civ.  A.  440,  121 
SW  362. 

65.  Spohn  v.  Missouri  Fac.  R.  Co., 
101  Mo.  417,  14  SW  880:  St.  Louis, 
etc.,  R.  Co.  v.  Mackle,  71  Tex.  491, 
499.  9  SW  451,  10  AmSR  766,  1  LRA 
667:  Texas,  etc..  R.  Co.  v.  Hughes, 
(Tex.   Civ.   A.)    41    SW   821. 

"A  railway  company  cannot  sub- 
ject passengers,  even  In  a  second 
class'  car,  to  noxious  Influences  not 
necessarily  nor  ordinarily  incident 
to  such  travel,  but  brought  about  by 
the  wrongful  acts  of  other  passen- 
gers, which  the  company,  by  the 
exercise  of  proper  care  and  due  re- 
gard for  the  welfare  of  passengers, 
could  prevent,  without  liability  for 
injury  resulting  from  such  causes. 
The  record  shows  that  the  wife  of 
appellee  was  compelled  to  ride  In  a 
car  full  of  tobacco  smoke,  which 
caused  to  her  nausea:  that  she  was 
compelled  to  ride  where  she  could 
not  avoid  hearing  rough,  profane 
and  obscene  language,  and  witness 
acta  of  violence  and  drunkenness. 
These  things  carriers  of  passengers 
ought  not  to  permit  in  vehicles  in 
which  they  undertake  to  transport 
decent  men,  mtich  less  refined  and 
delicate  women;  and- If  they  do,  when 
they  could  prevent  them  by  the  use 
at  due  care,  they  must  respond  in 
damages."  St.  Louis,  etc.,  R.  Co.  v. 
Mackle,  supra. 

[a]  A  passenger  may  recover  for 
mental  (offering,  unaccompanied  by 
physical  pain,  caused  by  vulgar, 
profane,  and  indecent  language  of 
other  passengers  which  might  have 
been  prevented  by  the  employees  of 
the  carrier.  Houston,  etc.,  R.  Co. 
v.  Perkins,  21  Tex.  Civ.  A.  508.  62 
SW  124.  Generally  as  to  damages 
for  mental  suffering  see  Damages 
[13    Cyc  39]. 

66.  Graeff  v.  Philadelphia,  etc., 
R.  Co.,  161  Pa.  230,  28  A  1107,  41 
AmSR  885,  23  LRA  606;  Elllnger  v. 
Philadelphia,  etc..  R.  Co.,  163  Pa. 
213.  25  A  1132,  34  AmSR  697;  Bar- 
lick  v.  Baltimore,  etc.,  R.  Co.,  41  Pa. 
Super.  87. 

fa]  Statement  of  and  reasons  for 
rtuaw— "But  protection  against  bad 
manners  Is  not,  so  far  as  I  am 
aware,  one  of  the  duties  owing  by  a 
carrier  to  its  passengers.  Rudeness 
la  a  breach  of  no  positive  law.  The 
ordinary  cars  are,  and  must  be,  open 


to  the  masses,  among  whom  there 
will  be  different  degrees  of  intelli- 
gence and  politeness;  differences  in 
physical  vigor  and  temperament. 
There  Is  therefore,  necessarily,  a  cer- 
tain amount  of  rudeness,  of  haste,  of 
selfish  disregard  of  the  nerves  and 
of  the  comforts  of  others,  to  be  met 
with  wherever  men  and  women  con- 
gregate, whether  upon  railroad 
trains,  in  places  of  amusement  or 
upon  the  streets  of  a  city.  Unless 
such  conduct  amounts  to  a  breach  of 
the  peace  the  officers  of  the  law 
can  take  no  cognizance  of  it,  and 
carriers  are  not  bound  to  prevent  It 
or  liable  In  damages  for  its  appear- 
ance about  their  stations  or  trains." 
El  linger  v.  Philadelphia,  etc.,  R.  Co.. 
163  Pa.  213,  216,  25  A  1132,  34  AmSR 
697. 

87.  Ark. — Memphis,  etc.,  R.  Co.  v. 
Trussell,    122  Ark.    516,   183   SW  981. 

Ga. — Hillman  v.  Georgia  R.,  etc., 
Co.,  126  Ga.  814,  66  SB  68,  8  AnnCas 
222  and  note. 

Iowa— Starr  v.  Chicago,  etc.,  R. 
Co.,  156  Iowa  311,  136  NW  524: 
Adams  v.  Chicago,  etc.,  R.  Co.,  166 
Iowa  31,  13B  NW  21,  42  LRANS  373. 

Mass. — Sullivan  v.  Old  Colony  R. 
Co.,  148  Mass.  119,  18  NE  678,  1  LRA 
613. 

Wis. — Kline  v.  Milwaukee  Electric 
R.,  etc.,  Co.,  146  Wis.  134,  131  NW 
427,  AnnCasl912C  276  and  note. 

Ont. — Blaln  v.  Canadian  Pac  R. 
Co.,  5  Ont.  L.  334,  2  OntWR  76. 

[a]  Duty  of  conductor.— A  pas- 
senger conductor  must  keep  a  vlgi* 
lant  supervision  over  a  drunken  and 
quarrelsome  passenger  to  prevent 
him  from  Injuring  or  annoyinsr  fel- 
low passengers,  and,  to  prevent  In- 
Jury  or  annoyance  to  fellow  passen- 
gers, he  should  '  refuse  to  further 
carry  such  passenger.  Kline  v.  Mil- 
waukee Electric  R.,  etc.,  Co.,  146  Wis. 
134,    131    NW   427.    AnnCasl912C   276. 

68.     See  supra  i   1166. 

68*.  Montgomery  Tract.  Co.  v. 
Whatley,  (Ala.)  44  S  638;  Wachser  v. 
Interborough  Rapid  Transit  Co.,  69 
MISC.    346,   125    NTS   767. 

[al  niustratdon. — If  an  intoxi- 
cated street  car  passenger  weighing 
about  two  hundred  and  twenty-live 
pounds  was  unable  to  stand,  and  his 
condition  was  known  to  the  con- 
ductor, the  conductor  was  negligent 
toward  other  passengers  in  permit- 
ting Mm  to  walk  up  and  down  the 
aisle  while  the  car  was  in  motion. 
Montgomery  Tract.  Co.  v.  Whatley, 
(Ala)    44   S   538. 

70.  Ala — Montgomery  Tract.  Co. 
v.  Whatley,  44  S   538. 

Ind. — Chicago,  etc.,  R  Co.  v. 
Fisher,   (A.)    110  NE  240. 

Ky. — Louisville',  etc.,  R  Co.  v.  Mc- 
Ewan,  51  SW  619.  21  KyL  487. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Rudy,  118  Md.  42,  84  A  241;  United 
R.,  etc.,  Co.  v.  State,  93  Md.  619, 
49  A  923,  86  AmSR  463,  54  LRA  942. 

N.  Y. — Wachser  v.  Interborough 
Rapid  Transit  Co.,  69  Mlso.  346,  125 
NTS    767. 


Pa. — Pittsburg,  etc.,  R.  Co.  v.  Pil- 
low. 76  Pa  610,  18  AmR  424. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Bell,  (Civ.  A.)  165  SW  1;  Ft.  Worth, 
etc.,  R.  Co.  v.  Stewart.  (Civ,  A)  .146 
SW  356.  ,         ; 

[a]  Illustrations.— (1)  Where  a 
passenger  on  a  street  car  was  drunk 
and  disorderly,  and  ejected  because 
ha  assaulted  an  unoffending  pas- 
senger,  it  was  negligence,  for  which 
the  company  is  liable,  .to  permit  him 
to  reEnter  the  car,  although  the  con- 
ductor had  no  reason  to  suppose  he 
would  assault  the  particular  pas- 
senger whom  -We  afterward  killed, 
since  It  was  defendant's  duty  equally 
to  protect  all  its  passengers.  United 
R„  etc.,  Co.  v.  State,  9S  Md.  619.  49 
A  923,  86  AmSR  453,  54  LRA  942: 
(2)  The  act  of  a  conductor  In  drag- 
ging a  drunken  passenger  through 
the  car  to  a  point  near  where  a  pas- 
senger who  had  made  complaint 
against  the  drunken  passenger  was 
standing,  and  then  leaving  the  car, 
following  which  the  drunken  pas- 
senger made  an  assault  on  the  other ' 
who,  in  protecting  himself,  shot  a,n<f 
wounded  an  Innocent  fellow  passen- 
ger, amounted  to  negligence.  Gal- 
veston, etc.,  R.  Co.  v.  Bell,  (Tex." 
Civ.  A)  165  SW  1. 

71.  Felton  v.  Chicago,  etc..  R.  Co* 
69  Iowa  577,  29  NW  618;  Texas,  etc" 
R.  Co.  v.  Storey,  37  Tex.  Civ.  A.  156. 
83  SW  862;  Adderley  v.  Great  North-, 
ern  R.  Co.,  [1905]   2  Ir.  378. 

73.  Ky. — Chesapeake,  etc,  R  Co/ 
v.  Prultt,  167  Ky.  133,  162  SW  781.  ■-. 

Miss. — Splnks  v.  New  Orleans,  etc.; 
R.  Co.,  106  Miss.  53,  63  S  190,         .      ; 

N.  T. — Putnam  v.  Broadway,  etc,, 
R.  Co.,  65  N.  T.  108.  14  AmR  190* 
[rev»  36  N.  T.  Super.  195];  'Thorn-; 
son  v.  Manhattan  R.  Co.,  tS  Hun. 
648,  27  NTS  608. 

Pa. — Brehony  v.  Pottsville '  Union- 
Tract.  Co.,  218  Pa.  123.  66  A  1006.       ' 

Tex.— Galveston,    etc.,    R.  •  Co.    v.J 


Long,  W  Tex.  Civ.  A.  664,  36  SW  485. 

_  resumed    from 

inness^— "It     does     not 


fal 


'Sanger 
drunxex 


follow  and  cannot  be  presumed  that' 
because  a  man  is  drunk,  and  is,  lir 
that  condition,  offensive  to  others,  as- 
well  by  his  demeanor  as  In  his  ap-. 
pearance  that  he  is  a  dangerous 
man,  and  that  his  presence  imperils, 
the  safety  of  others;  that  because 
he  is  drunk  he  may  violently  assault 
or  murder  others  without  provoca- 
tion." Putnam  v.  Broadway,  etc.. 
R.  Co.,  65  N.  T.  108,  118,  14  AmR 
190. 
[b]     Placing   an   Intoxicated 


aenger  in  the  Baggage  oar,  instead 
of  ejecting  him  from  the  train.  Is 
not  such  negligence  as  will  make  the 
company  liable  for  an  assault  com- 
mitted by  the  intoxicated  passenger 
on  a  fellow  passenger.  Splnks  v. 
New  Orleans,  etc.,  R  Co.,  106  Miss. 
53,  63  S  190. 

[c]  Bequestlng  passengers  to  go 
Into  the  baggage  oar  to  take  oare  of 
an  intoxicated  passenger  who  has 
been  placed  there  is  not  such  negli- 
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injury  will  result.78  But  it  is  not  liable  for  inju- 
ries due  to  the  unnatural  appearance  and  conduct 
of  a  lunatic,  where  its  employees  did  not  know, 
or  with  proper  care  could  not  have  known,  that  such 
injuries  were  likely  to  be  caused.'4 

[{  1334]  2.  Protection  against  Injuries  from 
Other  Third  Persons.  The  carrier  owes  to  a  pas- 
senger the  duty  of  exercising  a  high  degree  of  care 

gence  as  will  render  the  company 
liable  for  an  assault  by  the  Intoxi- 
cated man  on  one  of  the  passengers. 
Splnks  v.  New  Orleans,  etc.,  R.  Co., 
106  Miss.  5».  fi*  S  190. 
,  [d]  Good  faith  of  conductor. — All 
reasonable  presumptions  will  be  In- 
dulged in  favor  of  the  bona  tides 
of  a  conductor's  acts  under  Ky.  St. 
j  806.  and  Acts  (1910)  c  18,  requir- 
ing conductors  to  prevent  boisterous 
and  riotous  conduct  and  the  drink- 
ing of  Intoxicants  on  trains.  Chesa- 
?eake.  etc..  R.  Co.  v.  Prultt,  167  Ky. 
S3,   162   SW   781. 

73.  Meyer  v.  St  Louis,  etc.,  R. 
Co..  64  Fed.  116,  4  CCA  221  [aff  77 
Fed.  160]. 

[a]  Thus  <1)  a  railroad  company 
was  held  liable  in  damages  where  a 
passenger  was  killed  by  a  man  in- 
sane from  drink,  who  Imagined  that 
he.  was  going  to  be  beaten  and 
robbed,  and  who  had  been  removed 
from  a  sleeping  car  to  a  forward 
car  by  the  conductor  and  brakeman, 
because  of  his  misconduct.  King  v. 
Ohio,  etc.,  R.  Co.,  22  Fed.  413.  (2) 
In  an  action  brought  by  a  personal 
representative  to  recover  damages 
for  the  killing  of  her  Intestate  by  an 
insane  fellow  railroad  passenger. 
Shiras,  J.,  delivering  the  opinion  of 
the  court,  said:  "It  cannot  be  dis- 
puted that  Graeter's  insanity  was 
such  tjhat  he  ought  not  to  have  been 
permitted  to  travel,  unattended  and 
unguarded,  upon  railway  passenger 
trains.  If  the  defendant  railway 
company  became  at  any  time  charge- 
able with  knowledge  of  Graeter's  ac- 
tual condition,  then  certainly  the 
.company  would  be  charged  with  the 


to  protect  him  from  insult  and  injury  by  stranger* 
or  intruders  on  its  cars  or  premises,  if  the  danger 
or  in  the  exercise  of  due  care  can  be,  known 


duty  of  doing  whatever  a  high  degree 
of  care  would  demand  for  the  pro- 
tection of  the  other  passengers  upon 
the  train.  If  the  evidence  failed  to 
show  that  the  company  had  become 
chargeable  with  knowledge  of  Grae- 
ter's actual  condition  at  any  time 
.  before  the  killing  of  Meyer,  then  no 
ground  would  exist  for  holding  It 
responsible  for  the  consequences  of 
Graeter's  act;  but  from  the  time  the 
company  had  become  chargeable  with 
knowledge  of  his  condition,  then 
the  obligation  rested  upon  the  com- 
pany to  do  whatever  was  reasonably 
.  within  its  power  for  the  protection 
of  the  others  upon  the  train.  Under 
such  circumstances  the  company 
owes  a  duty  to  the  Insane  passenger, 
as  well  as  to  the  others;  and  what 
action  should  be  taken  Is,  of  course, 
dependent  largely  upon  the  circum- 
stances of  the  particular  case.  If  the 
Safety  and  reasonable  comfort  of  the 
other  passengers  will  not  be  Im- 
periled thereby,  the  company  may 
carry  the  insane  person  to  the  end 
of  his  Journey,  or  he  may  be  re- 
moved from  the  train  at  the  first  sta- 
tion where  he  may  be  properly  cared 
for;  but  whether  he  be  carried  on 
Qje  train  a  longer  or  a  shorter  dis- 
tance, the  company  Is  bound,  so  long 
as  he  is  on  the  train,  to  do  what- 
ever. In  the  way  of  restraint  or  Iso- 
lation, is  reasonably  demanded  for 
the  safety  and  comfort  of  the  other 
passengers."  Meyer  v.  St.  Louis. 
etc.,  R.  Co.,  54 'Fed.  116,  123,  4  CCA 
221    [aft  77  Fed.   160]. 

Ejection  of  disorderly  or  obnoxious 
passenger  see  supra  it  1166,  1166. 

74*.  Louisville,  etc.,  R.  Co.  v. 
Brewer.  147  Ky.  166.  143  SW  1014,  39 
LRANS  647,  AnnCasl913D  161  and 
note. 

76.  Ala. — Ntfshvllle.  etc.,  R.  Co. 
v.  Crosby.  183  Ala.  237,  246.  62  S  889 
felt  Cycj:  Alabama  City,  etc.,  R.  Co. 
v.    Sampley.    169    Ala.    372.   53   S    142: 


Irwin  v.  Louisville,  etc.,  R.  Co.,  161 
Ala.  489.  60  S  62.  136  AmSR  153. 
18  AnnCas  772  and  note. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Wil- 
son, 70  Ark.  136,  66  SW  661,  91  Am 
SR  74. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Boyle.  115  Ga.  836,  42  SE  242. 
69  LRA  104;  Valdosta  St.  R.  Co.  v. 
Fenn,  11  Ga.  A.  586,  76  SE  984; 
Grimsley  v.  Atlantic  Coast  Line  R. 
Co.,    1    Ga.    A.    557.    57    SE    943. 

III. — McMahon  v.  Chicago  City  R 
Co.,  239  111.  334.  88  NE  223;  Elgin, 
etc..  Tract.  Co.  v.  Wilson,  217  111.  47, 

75  NE  436i  Chicago,  etc.,  R.  Co.  v. 
Plllsbury.  128  111.  5,  14  NE  22.  6  Am 
SR  483. 

Ind. — Repp  v.  Indianapolis,  etc., 
Tract.   Co.,   (A.)   109   NE  441. 

Iowa.-.-Cotant  v.  Boone  Surburban 
R.  Co..  125  Iowa  46,  99  NW  115,  69 
LRA  982. 

Ky— Louisville  R.  Co.  v.  Dott,  161 
Ky.  759,  171  SW  438,  LRA1915C  681 
and  note;  Tate  v.  Illinois  Cent,  R. 
Co..   81   SW   256,   26   KyL   309. 

Mass. — Seale  v.  Boston  El.  R.  Co., 
214  Mass.  69,  100  NE  1020;  Hull  v. 
Boston,  etc.,  R.  Co.,  210  Mass.  169, 
196  NE  58.  36  LRANS  406.  AnnCas 
1912C  1147;  Glennen  v.  Boston  El. 
R.  Co.,  207  Mass.  497,  93  NE  700,  32 
LRANS    470. 

Minn. — Fewlngs  v.  Mendenhall,  88 
Minn.  336,  93  NW  127,  97  AmSR  519, 
60  LRA  601. 

Mo. — Farber  v.  Missouri  Pac.  R 
Co.,  116  Mo.  81,  22  SW  631,  20  LRA 
350;  McQuerry  v.  Metropolitan  St.  R. 
Co..  117  Mo.  -A.  265,  92  SW  912. 

N.  J. — Exton  v.  New  Jersey  Cent. 
R.  Co..  63  N.  J.  L.  366,  46  A  1099,  56 
LRA  608  raff  62  N.  J.  L.  7.  42  A  486, 
56  LRA  668].  ,,,»,, 

N.  T. — Weeks  v.  New  York,  etc.,  R. 
Co.,  72  N.  T.  60,  28  AmR  104  and 
note;  Lynch  v.  New  York  Cent.,  etc., 
R  Co.,  8  App.   Div.   458,   40  NTS  775. 

N.  C. — Brltton  v.  Atlanta,  etc.,  R. 
Co..  88  N.  C.  636,  43  AmR  749. 

Pa. — Kennedy  v.  Pennsylvania  R. 
Co.,  32  Pa.  Super.  623. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  680,  94  SW  671. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Ger- 
ren,  57  Tex.  Civ.  A.  34,  121  SW  905. 

Vt. — Dufur  v.   Boston,  etc.,  R.  Co., 

76  Vt.  165.  63  A  1068. 
[a]     Degree  of  care*— A  carrier  of 

passengers  Is  charged  with  the  high- 
est degree  of  care  and  foresight  con- 
sistent with  the  orderly  conduct  of 
its  business  in  respect  to  the  pro- 
tection of  Its  passengers  from  In- 
juries resulting  from  Its  acts  or 
omissions,  from  the  acts  or  omis- 
sions of  its  employees,  and  from  the 
acts  of  strangers  who  are  under  its 
control  or  direction;  but  it  Is  charged 
with  ordinary  care  and  prudence  only 
to  guard  against  the  lawless  acts  of 
third  persons  not  under  its  direction 
or  control.  Fewlngs  v.  Mendenhall, 
88  Minn.  336,  98  NW  127.  97  AmSR 
519,  60  LRA  601. 

[bl  Where  those  In  charge  of  a 
carrier's  depot  know,  or  by  the  exer- 
cise of  ordinary  care  could  know,  of 
wanton  injuries  being  inflicted  on  a 
passenger  in  its  depot,  and  could  by 
such  care  protect  the  passenger,  the 
carrier  Is  liable.  St.  Louis,  etc.,  R 
Co.  v.  Wilson.  70  Ark.  136,  66  SW 
661,  91  AmSR  74;  Tate  v.  Illinois 
Cent.  R.  Co..  81  SW  256.  26  KyL  309. 

[c]  Abusive  language. — The  car- 
rier is  liable  for  mental  suffering  oc- 
casioned to  a  female  passenger  by 
abusive  language  addressed  to  her  by 
the  wife  of  the  station  agent  in  his 
hearing  and  on  the  premises,  and 
without    interference    on    his    part. 


,s,    -  -    -- -    --    -    --, ,   ----- 

to  the  employees  of  the  carrier  and  prevented  by 
them,  and  if  it  fails  in  its  duty  in  this  respect  it 
is  liable  for  the  resulting  injury.7"  Thus  the  car- 
rier may  be  liable  for  the  robbery  of  a  passenger 
by  strangers,  if  by  due  diligence  it  could  have  been 

Texas,   etc.,    R.   Co.    v.   Jones,    (Tex. 
Civ.  A.)  39  SW  124. 

Jd]  Going  to  baggage  room A 
Iroad  company  is  liable  for  In- 
juries to  a  passenger  In  going  to  the 
baggage  room  to  get  his  baggage 
checked,  although  the  dangers  arose 
from  the  acta  of  intruders  or 
strangers,  where  the  acts  were  so 
notorious  that  the  employees  of  the 
company  in  charge  of  the  depot  and 
the  passageways  thereof,  devoted  to 
the  use  of  passengers,  knew,  or 
should  have  known,  of  such  acts  and 
the  dangers  therefrom.  Exton  v. 
New  Jersey  Cent  R  Co..  63  N.  J.  L 
366,  46  A  1099  raff  62  N.  J.  L.  7,  42 
A  486,   58  LRA  608]. 

[e]  Acts  of  employes  of  express 
company.— A  carrier  owes  to  pas- 
sengers and  others  lawfully  using  its 
station  platform  the  duty  to  protect 
them  from  dangerous  habits  of  the 
employees  of  an  express  company  in 
negligently  moving  trucks  about  the 
platform  without  warning.  St.  Louis, 
etc,  R  Co.  v.  Shaw.  94  Ark.  15,  12t 
SW  654,   140  AmSR  98. 

[f  ]  Assault  on  a  passenger  by  sa 
intruder. — (1)  Where  a  colored  female 
passenger  whose  presence  had  been 
objected  to  by  white  fellow  pas- 
sengers, and  who  had  complained  to 
the  conductor  because  of  insulting 
treatment  by  such  fellow  passengers, 
was  assaulted  by  an  intruder,  and  by 
him,  with  the  aid  of  some  of  said 
white  passengers,  ejected  from  the 
train  while  the  train  hands  were  tem- 
porarily away  on  duty,  and  the  con- 
ductor was  in  the  baggage  car.  It  was 
held  that  she  could  recover  damages 
from  the  carrier.  Rufltn,  J.,  deliver- 
ing the  opinion  of  the  court,  said: 
"The  carrier  owes  to  the  passenger 
the  duty  of  protecting  him  from  the 
violence  and  assaults  of  his  fellow 
passengers  or  intruders,  and  will  be 
held  responsible  for  his  own  or  his 
servant's  neglect  in  this  particular, 
when,  by  the  exercise  of  proper  care, 
the  acts  of  violence  might  have  been 
foreseen  and  prevented;  and  while 
not  required  to  furnish  a  police  force 
sufficient  to  overcome  all  force,  when 
unexpectedly  and  suddenly  offered,  it 
is  his  duty  to  provide  ready  help  suf- 
ficient to  protect  the  passenger 
against  assaults  from  every  quarter 
which  might  reasonably  be  expected 
to  occur  under  the  circumstances  of 
the  case  and  the  condition  of  the 
parties.  .  .  .  The  liability  of  the 
defendant  to  the  plaintiff  grows  not 
out  of  the  fact  that  she  was  Injured, 
but  out  of  the  failure  Of  its  servants 
to  afford  her  protection,  after  ther 
had  reasonable  grounds  for  believing 
that  violence  to  her  was  imminent 
and  also  out  of  their  omission  to  see 
her  righted  after  the  commission  of 
the  assault  upon  her,  and  her  forcible 
ejection  from  her  seat"  Brltton  v. 
Atlanta,  etc.,  R.  Co..  88  N.  C  6St. 
544,  42  AmR  749.  (2)  Where  a  car- 
rier permits  a  person  in  a  drunken 
condition  to  enter  its  waiting  room, 
and  he  uses  indecent  language,  and 
while  armed  with  a  knife  makes  in 
assault  on  a  female  passenger,  the 
company  Is  liable  for  the  damages 
sustained  thereby.  Houston,  etc,  R 
Co.  v.  Phillio,  96  Tex.  18,  69  SW  »»«. 
97  AmSR  868,  59  LRA  392  [rev  (Civ. 
A.)  67  SW  916).  (3)  Where  a  negro 
entered  the  waiting  room  to  procure 
a  ticket  and  take  passage  on  a  train 
which  was  shortly  to  arrive,  when  he 
was  assaulted,  thrown  out  of  the 
station,  and  snot  by  a  stranger  in 
the  presence  of  the  carrier's  em- 
ployees who  did  nothing  to  «.«slst 
him,    the    carrier    was    guilty  of  a 
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prevented  by  those  in  charge  of  the  conveyance.78 
This  duty,  however,  arises  .only  when  the  danger  is 
actually  foreseen  in  time  to  prevent  it,  or  is  of  snch 
a  nature  and  under  such  circumstances  that  it  might 
be  anticipated;77  and,  in  general,  the  carrier  is  not 
liable  for  the  acts  of  third  persons  intruding  into 
the  waiting  rooms  or  on  the  depot  grounds,  or 
within  the  ears,  and  causing  injury  to  passengers, 
where  the  disorderly  conduct  which  caused  the  in- 
jury could  not  have  been  anticipated,78  or  where 
•the  carrier's  employees,  although  knowing  of  the 
threatened  danger,  could  not  in  the  exercise  of  due 
care  prevent  it.** 

Protection  from  mob;  strikers.  A  carrier  may 
be  liable  for  injuries  to  a  passenger  by  a  mob  al- 
lowed to  go  on  its  train  or  premises  with  the  pur- 


pose of  injuring  passengers,  the  intention  of  the 
mob  being  reasonably  apparent,  and  it  being  within 
the  power  of  its  employees  to  prevent  it.80  But  it 
is  not  liable  where  it  is  not  within  the  power  of  its 
employees  to  prevent  the  injury;81  and  it  is  not  the 
duty  of  a»  railroad  company  to  carry  on  its  trains 
a  police  force  sufficient  to  quell  or  oppose  the  'en- 
trance of  unexpected  mobs  seeking  to  injure  per- 
sons on  the  train.83  A  street  railroad  is  not  negli- 
gent as  to  its  passengers  in  attempting  to  operate 
its  cars  during  a  strike  of  its  employees,  unless  the 
conditions  are  such  that  it  ought  to  know,  or  ought 
reasonably  to  anticipate,  that  it  cannot  do  so  and 
at  the  same  time  guard  its  passengers  from  vio- 
lence.83 Where  a  street  ear  passenger's  peril  from 
outside  is  seen,  or  notice  thereof  is  given,  carmen 


breach  of  Its  duty  to  the  negro  as  a 
passenger,  and  was  responsible  for 
his  injuries.  McCardell  v.  Gulf,  etc., 
R.  CcJTex.  Civ.  A.)  102  SW  941. 

76.  Wright  v.  Chicago,  etc.,  R.  Co., 
4  Colo.  A.  102,  35  P  196;  Connell  v. 
Chesapeake,  etc.,  R.  Co.,  93  Va.  44,  24 
SE  467,  57  AmSR  786.  32  LRA  792; 
Cobb  v.  Great  Western  R  Co.,  [1894] 
A.    C.   419. 

77.  Southern  R.  Co.  v.  Hanby,  183 
Ala.  2S5,  62  S  871;  Nashville,  etc.,  R. 
Co.  v.  Crosby,  183  Ala.  237,  62  S  889; 
Taylor  v.  Atlantic  Coast  Line  R.  Co., 
78  S.  C.  652,  59  SE  641.  See  also 
supra  i  1332. 

78.  Ala. — Irwin  v.  Louisville,  etc, 
R.  Co.,  161  Ala.  489,  60  S  62,  135  Am 
SR  153,  18  AnnCas  772;  Western  R. 
of  Alabama  v.  Walker,  113  Ala.  267, 
22  S  182;  Batton  v.  South,  etc.,  Ala- 
bama R  Co.,  77  Ala.  591,  54  AmR  80. 

Ga. — Savannah,  etc.,  R.  Co.  v. 
Boyle,  116  Ga  836,  42  SB  242,  59 
LRA  104. 

Ind. — Winona,  etc.,  R  Co.  v.  Rous- 
seau, 43  Ind.  A.  248,  93  NE  34,  1028; 
Lake  Brie,  etc.,  R  Co.  v.  Arnold,  26 
Ind.  A.  190.  69  NB  394. 

Ky.— Louisville  R  Co.  v.  Dott,  161 
Ky.  759,  171  SW  438,  LRA1916C  681 
and  note. 

Mass. — Moriarty  v.  Boston,  etc.,  R. 
Co.,  202  Mass.  166,  88  NB  585;  Or- 
mandroyd  v.  Fitchburg,  etc.,  R.  Co., 
193  Mass.  130,  78  NB  739,  118  AmSR 
457;  Stoddard  v.  New  York,  etc.,  R. 
Co.,   181  Mass.  422,  63  NB  927. 

Mich. — La  Fond  v.  Detroit  Citizens' 
St.   R.  Co.,   131   Mich.   586,   92   NW  99. 

Mo. — Rice  v.  Chicago,  etc.,  R.  Co., 
153  LMo.  A.  35,  131  SW  374;  Krone 
v.  Southwest  Missouri  Electric  R. 
Co..   97  Mo.  A.  609,  71  SW  712. 

Nebr. — Bevard  v.  Lincoln  Tract. 
Co.,  74  Nebr.  802,  105  NW  635,  3 
LSAN8  318  and  note. 

N.  J. — Miller  v.  West  Jersey,  etc., 
R.  Co.,  71  N.  J.  L.  863,  59  A  13  [aff 
7»  N.  J.  L.  499,  76  A  873]. 

N.  T. — Clyde  v.  Brooklyn  Union  El. 
R.  Co.,  148  App.  Div.  705,  133  NYS  1; 
Kirby  v.  Delaware,  etc..  Canal  Co.,  20 
App.  Div.  473,  46  NYS  777. 

Pa. — Fredericks  v.  Northern  Cent. 
R.  Co.,  157  Pa.  103,  27  A  689,  22  LRA 
SOS;  Barlick  v.  Baltimore,  etc.,  R. 
Co.,  41  Pa.  Super.   87. 

S.  C. — Taylor  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  552.  59  SB  641. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Brown.  (Civ.  A.)  168  SW  269. 

Va.— -Connell  v.  Chesapeake,  etc., 
R.  Co.,  93  Va.  44,  24  SE  467,  57, Am 
SR   786.  32   LRA  792. 

Eng. — Murphy  v.  Great  Northern 
R.  Co.,  [18971  2  Ir.  301. 

[a]  Assault.— (1)  A  carrier  is 
under  no  obligation  to  protect  a  pas- 
senger from  the  criminal  assault  of 
Siersons  in  no  way  connected  with 
he  carrier,  and  which  assault  there 
is  no  reason  to  anticipate.  Rice  v. 
Chicago,  etc.,  R.  Co..  153  Mo.  A.  35. 
131  SW  874;  Missouri,  etc..  R.  Co.  v. 
Brown,  (Tex.  Civ.  A.)  158  SW  259; 
Prokop  v.  Gulf,  etc.,  R.  Co..  84  Tex. 
Civ.  A.  620,  79  SW  101.  (2)  A  car- 
rier has  been  held  not  to  be  liable 
for  an  unforeseen  assault  on  a 
-woman  passenger  by  an  intruder 
-while  the  trainmen  were  absent  from 


the  car.  Segal  v.  St.  Louis  South- 
western R.  Co.,  36  Tex.  Civ.  A  517, 
80   SW  233. 

[b]  Xlsplaolaa:  of  switch.— The 
carrier  is  not  liable  for  the  wrong- 
ful act  of  a  stranger  in  misplacing 
a  switch,  where  the  act  of  such  per- 
son could  not  have  been  anticipated. 
Keeley  v.  Erie  R.  Co.,  47  HowPr  (N. 

[c]  Placing  torpedo  on  track. — 
The  wrongful  act  of  a  stranger  in 
placing  a  torpedo  on  the  track  of  a 
street  car,  the  explosion  of  which 
frightened  a  passenger  so  that  she 
Jumped  from  the  car  and  was  in- 
jured, does  not  render  the  company 
liable,  unless  it  could  reasonably 
have  foreseen  and  guarded  against 
such  occurrence.  Bevard  v.  Lincoln 
Tract  Co.,  74  Nebr.  802,  105  NW  635, 
3  LRANS-318. 

[d]  Carelessness  of  employee  of 
another  company. — A  railroad  com- 
pany is  not  liable  to  one  of  Its  pas- 
sengers for  an  injury  received, 
while  waiting  for  his  train,  by  the 
carelessness  of  an  employee  of  an- 
other company  using  the  same  sta- 
tion. Miller  v.  West  Jersey,  eta,  R. 
Co.,  71  N.  J.  L.  863,  69  A  13  raff  79 
N.  J.  L.  499,  76  A  973].  See  also 
supra  i   1319. 

fej  White  person  in  negro  eoaon. 
—The  mere  unauthorized  presence  of 
a  white  person  in  a  negro  coach  is 
not  a  violation  of  any  right  of  negro 
passengers,  and  gives  them  no  cause 
of  action  against  the  carrier.  Mis- 
souri, etc.,  R.  Co.  v.  Brown,  (Tex. 
Civ.  A.)  168  SW  259. 

79.  Lake  Erie,  etc.,  R.  Co.  v.  Ar- 
nold. 26  Ind.  A.   190,  59  NB  394. 

80.  Chicago,  etc.,  R.  Co.  v.  Pills- 
bury,  123  111.  9,  14  NE  22,  5  AmSR 
483;  Indianapolis  St.  R.  Co.  v.  Daw- 
son. 31  Ind.  A.  605,  68  NE  909;  Glen- 
nen  v.  Boston  El.  R.  Co.,  207  Mass. 
497,  93  NB  700,  32  LRANS  470:  Ken- 
nedy v.  Pennsylvania  R.  Co.,  32  Pa 
Super.  623. 

fa]-  Illustration^— Where  a  street 
railroad  owning  a  park  reached  by 
Its  lines,  and  maintaining  attrac- 
tions for  the  public  there,  has  knowl- 
edge that  there  is  a  conspiracy 
on  the  part  of  certain  persons  to 
assault  any  colored  persons  visiting 
the  park,  and  knows  of  acts  of  vio- 
lence committed  pursuant  to  such 
design,  but  it  transports  colored 
persons  there  without  warning  them 
of  the  danger,  and  they  are  as- 
saulted, pursuant  to  the  conspiracy, 
the  company's  employees  making  no 
attempt  to  interfere,  the  -  railroad 
company  is  liable  for  the  injuries. 
Indianapolis  St.  R.  Co.  v.  Dawson,  31 
Ind.  A    605,  68  NB  909. 

[b]  Degree  of  care — In  deter- 
mining whether  a  street  car  com- 
pany exercised  the  requisite  degree 
of  care  to  protect  a  passenger  from 
Injury  from  a  crowd  which  rushed 
on  the  car  at  a  public  amusement 
place,  the  kind  of  assembly,  and  of 
the  people  likely  to  attend  it.  the 
time  of  the  day,  and  the  natural  Im- 
patience and  turbulence  of  a  crowd 
boarding  the  car  at  such  a  place 
should  all  be  considered.  Glennen 
v.  Boston  El.   R  Co.,  107  Mass.  497, 


93  NE  700,  32  LRANS  470. 

[c]  Students.— In  an  action 
against  a  railroad  company  to  .re- 
cover for  injuries  inflicted  on  an  in- 
tending passenger  by  a  crowd  of 
students  at  the  station,  it  is  proper 
for  the  court  to  charge  that:  *'lf 
for  a  considerable  time  prior  to  the 
accident  there  was  a  large  crowd  of 
students  and  followers  In  the  sta- 
tion, indulging  in  such  boisterous 
conduct  as  manifestly  threatened 
personal  Injury  to  passengers,  and 
the  defendant  could,  by  the  exercise 
of  due  vigilance,  have  ejected  this 
mob  or  reduced  it  to  order  and  con- 
trol, before  the  plaintiff  was  -Injured, 
then  Its  failure  to  do  so  renders  It 
answerable  to  the  plaintiff  if  she 
was  subsequently  injured  by  a  rush 
of  this  crowd."  Kennedy  v.  Penn- 
sylvania R.  Co.,  32  Pa  Super.  623, 
629. 

81.  Pittsburgh,  etc.,  R.  Co  v. 
Hinds,  53  Pa.  612,  91  AmD  224;  Cobb 
v.  Great  Western  R.  Co.,  [1894]  A. 
C.  419;  Founder  v  North  Eastern  R. 
Co.,    [1892]    1   Q.   B.    385. 

88.     See  supra  §    1309. 

83.  Chicago,  etc.,  R  Co.  v.  Pills- 
bury,  123  l\T.  9,  14  NE  22,  5  AmSR 
483;  Fewlngs  v.  Mend.nihall.  88  Minn. 
336.  93  NW  127,  97  AmSR  519  and 
note,  60  LRA  601;  Bosworth'  v. 
Union  R  Co.,  26  It.  1  309,  58  A  982., 
3  AnnCas  1080. 

[a]  Rras,  (1)  where  a  passenger 
on  a  street  car  was  struck  and  in- 
jured by  a  missile  thrown  by  a  mem- 
ber of  a  mob  of  striking  employees 
of  the  street  car  company,  the  fail- 
ure to  pull  down  the  blinds  of  the 
car  in  which  the  injured  person  was 
riding,  or  to  stretch  a  heavy  canvas 
over  the  outside  of  the  car,  was  not 
negligence.  Justifying  a  recovery 
against  the  street  car  company. 
Fewlngs  v.  Mendenhall,  88  Minn.  336, 
93  NW  127,  97  AmSR  619,  60  LRA 
601.  (2)  Where  a  passenger  on  a 
street  car  was  Injured  by  stones 
thrown  by  strike  sympathizers,  the 
fact  that  on  the  morning  of  the  day 
the  Injury  occurred  the  governor  had 
ordered  out  the  militia  to  restrain 
violence  toward  the  property  and 
employees  of  the  street  railroad  com- 
pany, and  had  Issued  a  proclamation 
calling  on  all  persons  riotously  as- 
sembled to  disperse,  was  not  notice 
to  the  street  car  company  that  it 
was  dangerous  to  run  its  «ars,  but 
was  rather  an  invitation  to  operate 
Its  road  under  the  protection  of  the 
militia.  Bosworth  v.  Union  R.  Co., 
26  R.  I.  309,  68  A  982,  3  AnnCas 
1080.  (3)  But,  where  a  passenger 
was  Injured  during  an  attack  made 
by  a  mob.  of  striking  workmen  on 
certain  other  workmen  who  were 
being  carried  from  their  work  on  one 
of  defendant's  regular  passenger 
trains,  and  previous  attacks,  of 
which  defendant's  agents  knew,  hid 
been  made  by  the  strikers  on  the 
same  workmen,  and  no  unusunl  pre- 
cautions were  taken  to  protect  pas- 
sengers on  this  train,  the  Injured 
passenger  could  recover,  as  the  dag- 
ger might  have  been  reasonably  an- 
ticipated and  the  injury  prevented 
by  taking  extraordinary  precaution- 
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most  avert  it  if  possible,  but  any  suggestions  from 
passengers  as  to  what  the  conductor  shall  or  shall 
not  do  merely  carries  knowledge  to  the  conductor 
of  the  danger,  and  does  not  affect  the  company's 
liability." 

Protection  from  police  officers.  Where  a  known 
officer  of  the  law  in  the  apparent  exercise  of  his 
official  authority  disturbs  the  peace  and  personal 
security  of  a  passenger,  the  carrier's  employees  are 
not  bound  to  inquire  whether  he  is  acting  officially 
and  with  lawful  authority;85  and  it  is  not  their 
duty  to  intervene  unless  the  officer's  conduct  is 
known  to  be  unlawful.88  But  the  carrier  is  liable 
to  a  passenger  for  the  acts  of  an  officer  whom  its 
agents  have  requested  to  assist  in  ejecting  unde- 
sirable persons. 

[ft  1335]  D.  Act  of  God,  Vis  Major,  or  Inev- 
itable Accident.    The  rules  developed  in  connection 


with  the  liability  of  carriers  of  goods  with  reference 
to  loss  due  to  an  act  of  God,  or  of  the  public  enemy,*8 
have  no  application  to  carriers  of  passengers,  in  as 
much  'as  carriers  of  passengers  are  liable  only 
for  negligence;8*  and  it  matters  not  therefore 
whether  the  injury  is  due  to  a  natural  cause  or  over- 
whelming force,  or  to  the  wrongs  or  faults  of  third 
persons,  unless  the  carrier  is  in  some  way  guilty 
of  negligence  with  respect  thereto.  And  if  the  ac- 
cident resulting  in  injuries  is  due  to  such  causes, 
and  is  inevitable,  that  is,  could  not  have  been 
avoided  in  the  exercise  of  that  high  degree  of  care 
which  the  carrier  is  bound  to  exercise  for  the  safety 
of  the  passenger,  the  carrier  will  not  be  liable;** 
nor  will  it  be  liable  if  there  is  no  negligence  on 
its  part,  but  the  accident  is  caused  by  the  inter- 
ference of  a  third  person  with  its  appliances.*1  Bat 
on  the  other  hand,  if  in  the  exercise  of  the  high 


arg  measures.  Chlcag-o,  etc..  R.  Co. 
v.  Pillsbury,  123  111.  9,  14  NK  22.  6 
AmSR  482.  < 

84.  Louisville  R.  Co.  v.  Dott.  1S1 
Ky.  759,  171  SW  438.  LRA191SC  681. 

[a]  Duty  to  more  oar, — The  duty 
•f  a  street  car  conductor  to  move  his 
car  to  avoid  threatened  dangers 
from  without  the  car  is  unaffected 
by  requests  of  passengers  to  move 
the  car,  and  any  advice  or  suggestion 
from  passengers  as  to  what  the  con- 
ductor should  or  should  not  do  can- 
not affect  the  liability  of  the  com- 
pany for  Injuries  to  a  passenger 
struck  by  a  missile  thrown  Into  the 
car.  Louisville  R  Co.  v.  Dott,  161 
Ky.  759.  171  SW  438,   LRA1915C  681. 

88.  Ala.— Nashville,  etc..  R.  Co. 
V.  Crosby,  70  S  7;  Nashville,  etc.,  R. 
Co.  v.  Crosby,  183  Ala.  237,  62  S  889. 

Ark. — Mayfleld  v.  St.  Louis,  etc., 
R.  Co.,  97  Ark.  24,  133  SW  168,  32 
LRANS   E25. 

Oa.— Brunswick,  etc.,  R.  Co.  v. 
Ponder.  117  Ga.  63.  43  SE  430,  97 
AmSR  152,  60  LRA  713. 

Tex.-^-Texas  Midland  R.  Co.  v. 
Dean,  98  Tex.  617,  85  SW  1135.  70 
LRA  943   [rev  (Civ.  A.)   82  SW  524]. 

W.  Va. — Anania  v.  Norfolk,  etc.,  R. 
Co..  87  SE  167. 

[a]  Search. — Where  a  railroad's 
station  agent  did  not  Instigate  plain- 
tiffs being  searched  for  a  stolen 
watch  by  an  officer  and  another,  the 
railroad  was  not  liable  to  plaintiff, 
although  the  agent  designated  a 
place  In  the  station  where  the  search 
might  be  made.  Nashville,  etc.,  R. 
Co.  v.  Crosby.  (Ala.)  70  S  7. 
i  88.  Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  183  Ala.  237,  62  S  889. 

Ark. — Mayfleld  v.  St.  Louis,  etc., 
R.  Co.,  97  Ark.  24,  183  SW  168,  32 
LRANS  625  and  note. 

Ga. — Brunswick,  etc.,  R.  Co.  v. 
Ponder,  117  Ga.  63.  43  SE  480,  97 
AmSR  152.  60  LRA  713. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
White.  152  Ky.  463,  153  SW  1199; 
Louisville,  etc.,  R.  Co.  v.  Byrley,  152 
Ky.  35.  153  SW  36,  AnnCasl915B  240 
and  note. 

N.  T. — Burton  v.  New  York  Cent., 
etc..  R.  Co..  147  App.  Div.  557,  132 
NTS  628  [aff  210  N.  Y.  567  mem,  104 
NE  1127  mem]. 

N.  C. — Bowden  v.  Atlantic  Coast 
L4ne  R.  Co.,  144  N.  C.  28,  56  SE  558, 
12  AnnCas  783  and  note;  Owens  v. 
Wilmington,  etc.,  R  Co.,  126  N.  C. 
139,  35  SE  259,  78  AmSR  642. 

Tex. — Texas  Midland  R  Co.  v. 
Dean,  98  Tex.  617,  85  SW  11S5,  70 
LRA  943   [rev  (Civ.  A.)  82  SW  624]. 

W.  Va. — Anania  v.  Norfolk,  etc.,  R. 
Co.,  87  SE  167. 

[a]  Va*  of  fo*o*-— Where  a  pas- 
senger is  arrested  while  on  a  train, 
the  carrier  Is  under  no  duty  to  see 
that  the  officer  uses  only  such  force 
as  is  necessary  to  make  the  arrest. 
Mayfleld  v.  St.  Louis,  etc.,  R.  Co..  97 
Ark.  24.  133  SW  168.  32  LRANS  625; 
Brunswick,  etc..  R.  Co.  v.  Ponder.  117 
Ga.  63,  43  SE  430,  97  AmSR  152.  60 
LRA  713;  Carver  v.  Carolina,  etc.,  R. 


Co.,  169  N.  C.  204.  85  SE  293. 

87.  See  supra  i  1194. 

88.  See  supra  i|   132-134. 
.88.     See  supra  f   1302. 

[a]  "Accident"  and  "Injur"  «la- 
tlajpilahaa. — The  word  "accident"  as 
applied  to  the  operation  of  railroads 
ordinarily  refers  to  an  accident  to 
the  car.  track,  train,  or  machinery 
employed  In  the  conveyance  or  ap- 
purtenances thereto,  and  not  to  any 
accident  to  the  passenger,  the  word 
"injury"  being  generally  applied 
to  the  effect  on  the  passenger. 
O'Keefe  v.  Kansas  City  Western  R. 
Co..  93   Kan.   262,   144   P   214. 

90.  U.  S. — Southern  Pac.  Co.  v. 
Schuyler,  135  Fed.  1016,  68  CCA  409 
(washout  of  embankment). 

Ala. — Irwin  v.  Louisville,  etc.,  R 
Co.,  161  Ala.  489,  60  3  62.  135  AmSR 
163,    18   AnnCas    772. 

Ark. — Little  Rock  Tract.,  etc,  Co. 
v.  Kimbro.  75  Ark.  211,  87  SW  121, 
644. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  442;  Denver,  etc.,  R  Co: 
v.  Andrewa,  11  Colo.  A.  204,  53  P  618. 

Del. — Eaton  v.  Wilmington  City  R 
Co.,  24   Del.   435,  76  A  369. 

D.  C— Kight  v.  Metropolitan  R. 
Co.,  21  App.  494. 

Ga. — Murphy  v.  Atlanta,  etc.,  R. 
Co.,  89  Ga.  832,  15  SE  774;  Hlggins 
v.  Cherokee  R.  Co.,  73  Ga.  149. 

111. — Garneau  v.  Illinois  Cent.  R. 
Co.,   109  111.  A.  169. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Thompson,  107  Ind.  442.  8  NE  18.  9 
NE  857,  57  AmR  120;  Cincinnati,  etc.. 
R  Co.  v.  Bravard,  38  Ind.  A.  422,  76 
NE  899. 

Kan. — Topeka  City  R.  Co.  v.  Hlggs, 
38  Kan.   375.   16  P  667,  5  AmSR  764. 

Ky.- — Louisville,  etc.,  R.  Co.  v. 
O'Brien,  163  Ky.  638,  174  SW  31,  Ann 
Casl916E  1084  and  note;  Louisville, 
etc.,  R.  Co.  v.  Peck,  152  Ky.  6,  153 
SW    39,    49    LRANS    198. 

Md. — Western  Maryland  R.  'Co.  v. 
Shivers,  101  Md.  391,  61  A  618;  Balti- 
more City  Pass  R.  Co.  v.  Nugent,  86 
Md.   349,  38  A  779,  39  LRA  161. 

Minn.— Smith  v.  St.  Paul  City  R. 
Co.,  32  Minn.  1,  18  NW  827,  60  AmR 
550. 

Mo. — Hurck  v.  Missouri  Pac.  R. 
Co.,  252  Mo.  39,  158  SW  581;  Feary 
v.  Metropolitan  St.  R.  Co.,  162  Mo. 
75.  62  SW  452;  Sawyer  v.  Hannibal, 
etc..  R.  Co..  37  Mo.  240.  90  AmD  382; 
Gillespie  v.  St.  Louis,  etc.,  R.  Co.,  6 
Mo.  A  564. 

Nebr.— Bevard  v.  Lincoln  Tract. 
Co..  74  Nebr.  802.  105  NW  635,  3  LRA 
NS  318. 

N.  3. — Sparks  v.  Citizens  Coach 
Co..  6  N.  J.  L.  J.   365. 

N.  Y. — Carroll  v.  Staten  Island  R. 
Co.,  68  N.  Y.  126,  17  AmR  221  [aff 
66  Barb.  32];  McPadden  v.  New  York 
Cent.  R.  Co.,  44  N..Y.  478,  4  AmR 
706. 

N.  C. — Brlggs  v.  Durham  Tract. 
Co..  147  N.  C.   389.  61   SE  373. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106.  64  SW  202. 

Tex. — International,  etc.,  R  Co.  v. 


Halloren,  53  Tex.  46,  37  AmR  744 
and  note:  Galveston,  etc.,  R.  Co.  v. 
Crier.  (Civ.  A.)  100  SW  1177;  Hous- 
ton, etc.,  R  Co.  v.  Richards,  20  Tex. 
Civ.  A.  203,  49  SW  687. 

Va, — Norfolk,  etc..  R  Co.  v.  Mar- 
shall, 90  Va.   836.  20  SE  823. 

Wash. — Topping  v.  Great  Northern 
R.  Co.,  81  Wash.  166,  142  P  425, 
LRA1915F  1174. 

Can. — Canadian  Pac.  R.  Co.  v. 
Chalifoux,  22  Can.  S.  C.  721. 

"The  law  is  very  strict  and  strin- 
gent as  to  the  duties  it  Imposes  upon 
common  carriers  for  the  safety  of 
passengers;  but  there  is  no  absolute 
warranty  of  safety  Imposed.  There 
are  certain  risks  and  dangers  to 
which  passengers  are  necessarily 
exposed,  for  which  the  carrier  is  not, 
and  ought  not  to  be,  liable.  These 
are  the  casualties  against  which 
human  sagacity  cannot  provide,  nor 
the  utmost  prudence  prevent.  Every 
passenger  must  and  does  assume  the 
risks  incident  to  the  mode  of  travel 
he  selects,  when  they  cannot  be 
avoided  or  prevented  by  the  utmost 
care  and  skill  on  the -part  of  the  car- 
rier." Irwin  v.  Louisville,  etc,  R. 
Co.,  161  Ala.  489,  492,  50  S  62.  131 
AmSR  153,  18  AnnCas  772. 

[a]  Basis  of  ml*. — "Non-Iiabilltr 
for  the  results  of  an  agency,  causing 
an  Injurious  accident,  is  premised, 
not  upon  the  fact  that  such  agency, 
or  its  manifestation,  is  unprece- 
dented or  unusual,  but  upon  the  fact 
that  Its  consequences  could  not  have 
been  anticipated  and  guarded  against 
by  the  exercise  of  reasonable  care." 
Louisville,  etc.,  R  Co.  v.  Peck,  152 
Ky.  6.  10,  154  SW  39,  49  LRANS  198. 

[b]  "Th»  test  of  car*  or  aldll  re- 
quired in  the  methods,  and  use  and 
operation  of  machinery  and  appli- 
ances, Is  the  ordinary  usage  and 
methods  that  obtain  and  are  ob- 
served In  the  particular  business,  as 
practiced  by  the  average  prudent 
man,  professing  knowledge  of  the 
business;  and  railroad  companies 
form  no  exception  to  this  rule.  If, 
having  exercised  such  skill  and  pru- 
dence in  the  performance  of  Its  busi- 
ness, and  In  the  course  of  such  per- 
formance, unforeseen  accidents  oc- 
cur, negligence  or  unskillfulness 
cannot  be  Imputed  to  it."  Kight  v. 
Metropolitan  R.  Co.,  21  App.  (D.  C) 
494,    610. 

[c]  Bnowsllde, — A  railroad  com- 
pany is  not  liable  for  Injuries  occa- 
sioned to  a  passenger  by  a  snow- 
slide  In  the  mountains,  which  struck 
and  derailed  the  train  at  a  point  on 
the  road  where  a  slide  had  never 
been  known  of  before,  and  where 
there  was  no  reason  to  anticipate 
one,  since  a  snowsllde  In  such  a  case 
was  an  Inevitable  accident.  Denver, 
etc.,  R  Co.  v.  Andrews,  11  Colo.  A 
204,  53  P  518. 

91.  Ala. — Alabama  'Western  RCo. 
v.  Walker,  113  Ala.  267,  22  S  181 

Mass. — Gibson  v.  International 
Trust  Co.,  177  Mass.  100.  68  NE  278. 
52  LRA  928. 


For  later  oases,  developments  and  ohaages  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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degree  of  care  and  foresight  required  of  carriers 
of  passengers  the  cause  of  the  accident  could  have 
been  foreseen  and  the  result  thereof  avoided,  the 
carrier  will  be  liable.**  The  negligence  of  the  car- 
rier in  such  case,  however,  must  be  proximate  and 
not  remote  as  connected  with  the  accident;**  but 
it  has  been  held  that  the  carrier  is  liable,  although 
the  immediate  cause  of  the  accident  is  an  act  of 
God,  if  the  negligence  of  the  carrier  concurs  in 
any  degree  in  causing  the  injuries.** 

Extreme  weather  conditions.  A  earner  is  not 
guilty  of  such  culpable  negligence  as  will  make  it 
liable  in  damages,  if  it  fails  to  provide  against 
extraordinary  and  unprecedented  storms,  floods,  or 


other  extreme  weather  conditions  which  cannot  be 
reasonably  anticipated  by  that  degree  of  skill  and 
experience  required  in  the  prudent  construction  or 
operation  of  the  road.95  In  such  cases  the  injury  . 
cannot  be  held  to  be  attributable  to  any  fault  or 
negligence  of  the  company;  it  results  from  inev- 
itable accident  —  vis  major  —  the  act  of  God.86  But 
a  railroad  company  is  bound  so  to  construct  its  road 
that  it  will  be  capable  of  resisting  all  extremes  of 
weather  which,  in  the  climate  through  which  the 
line  runs,  might  reasonably  be  expected,  although 
perhaps  rarely,  to  occur,  and  is  liable  for  an  acci- 
dent caused  by  its  failure  so  to  do  ;OT  and  it  will  also 
be  liable  if  its  negligence  in  operating  its  road  con- 


N.  C. — Prueft  v.  Southern  R.  Co.. 
1S4  N.  C.  3.  80  SE  66.  49  LRANS  S10 
and   note.  AnnCasl915D  54  and  note. 

Pa. — Wood  v.  Chester  Tract.  Co., 
36   Pa.  Super.  433. 

R.  I. — Moore  v.  Woonsooket  St  R 
Co..  92  A  980. 

Protection  against  Injuries  from 
third  persona  see  supra  {   1384. 

S3.  U.  S. — Gleeson  v.  Virginia 
Midland  R.  Co..  140  U.  S.  435,  11  SCt 
859,  35  L.  ed.  458;  Ladd  v.  Foster,  31 
Fed.  827,  12  Sawy.  547. 

E>.  C— Klght  v.  Metropolitan  R. 
Co.,   21  App.  494. 

111. — Sandy  v.  Lake  Street  El.  R. 
Co.,  235  111.  194,  85  NE  300  fall  137 
111.  A.  244]. 

Ind. — Indianapolis  St.  R  Co.  v. 
Schmidt.  163  Ind.  360,  71  NE  201. 

Md. — Western  Maryland  R.  Co.  v. 
Shivers,  101  Md.  391,  61  A  618. 

Mo. — Ellet  v.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  518;  Ward  v.  Kansas  City 
Southern  R.  Co.,  189  Mo.  A.  805,  175 
ew    296 

S.  C  —Black  v.  Charleston,  etc.,  R 
Co..  87  S.  C.  241,  69  SE  230.  31  LRA 
NS    1184. 

Tenn. — Illinois  Cent.  R.  Co,  v. 
Kuhn.  107-  Tenn.  106,   64  SW  202. 

Tex. — Texas,  etc.,  R.  Co.  v.  Barron, 
78  Tex.  421,  14  SW  698:  Missouri 
Pac.  R.  Co.  v.  Mitchell,  72  Tex.  171, 
10  SW  411;  Missouri  Pac.  R.  Co.  v. 
Johnson,  72  Tex.  95,  10  SW  325;  Chi- 
cago, etc.,  R  Co.  v.  Cain,  37  Tex. 
Civ.  A.  531.  84  SW  (82;  Missouri, 
etc.,  R  Co.  v.  Davidson,  25  Tex.  Civ. 
A.  134,  60  SW  278;  Gulf,  etc.,  R.  Co. 
v.  Bell,  24  Tex.  Civ.  A.  579,  58  SW 
614.  _^ 

[a]  Acts  of  employees. — The 
wrongful  act,  neglect,'  or  default  of 
the  employees  of  a  carrier  cannot  be 
treated  as  a  vis  major  for  which  the 
carrier  is  not  responsible  in  case  of 
a  resulting  injury  to  a  passenger. 
Western  Maryland  R.  Co.  v.  Shivers, 
101  Md.  891,  61  A  618. 

[b]  Am  set  of  God  will  not  extras* 

a  carrier  from  liability  Imposed  by 
law,  unless  the  Injury  could  not  have 
been  prevented  by  any  reasonable 
foresight  or  care.  Black  v.  Charles- 
ton, etc.,  R.  Co.,  87  8.  C.  241,  69  SE 
230,    31    LRANS   1184. 

[c]  Stone  on  track. — A  street  rail- 
road company  Is  not  free  from  lia- 
bility for  an  accident  to  a  car,  caused 
by  a  stone  on  the  track,  unless  it 
exercised  the  requisite  care  In  run- 
ning Its  car  and  avoiding  the  danger 
caused  by  the  presence  of  the  stone. 
Indianapolis  St.  R.  Co.  v.  Schmidt, 
163  Ind.  3*0,  71  NE  201. 

93.  Klght  v.  Metropolitan  R.  Co., 
24  App.  (D.  C.)  494;  Sawyer  v.  Han- 
nibal, etc.,  R.  Co.,  37  Mo.  240,  90 
AmD  382;  Gillespie  v.  St.  Louis,  etc., 
R.  Co.,  6  Mo.  A.  554;  McClary  v. 
Sioux  City,  etc.,  R.  Co.,  3  Nebr.  44, 
19  AmR  631;  Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106,  64  SW  202. 

[a]  "If  the  aooldent  Is  not  the 
reasonable,  natural,  and  probable  re- 
sult of  the  situation,  which  ought  to 
have  been  foreseen  by  the  company 
in  the  exercise  of  that  degree  of 
care  exacted  from  a  carrier  of  pas- 
sengers, the  company  Is  not  liable." 
Klg-ht  y.  Metropolitan  R.  Co.,  21  App. 
(D.   C.)   494.  610. 

[b]  If  the  accident  Is  du*  to  the 
ast  of  the  public  enemy,  the  carrier 


will  not  be  liable  If  it  has  used  suon 
care  and  diligence  to  avoid  it  as  a 
very  prudent  and  careful  person 
would  have  exercised  under  the  cir- 
cumstances. Sawyer  v.  Hannibal, 
etc.,  R.  Co.,  ITMo.  240,  90  AmD  382. 
Proximate  eause  generally  see  in- 
fra S  1392. 

94.  Sandy  v.  Lake  Street  El.  R. 
Co.,  235  111.  194,  85  NE  300  [aft  137 
111.  A.  244];  Chicago,  etc.,  R.  Co.  v. 
Cain,  37  Tex.  Civ.  A.  581,  84  SW  682; 
Topping  v.  Great  Northern  R.  Co., 
81  Wash.  166,  142  P  425,  LRA1915F 
1174. 

95.  Cal. — Morris  v.  Southern  Pac. 
Co.,  168  Cal.  486,  143  P  708  (un- 
precented   flood    undermining    track). 

Me. — Llbby  v.  Maine  Cent.  R.  Co., 
85  Me.   84.  26  A  943,  20  LRA  812. 

Mo. — Hurck  v.  Missouri  Pac  R. 
Co..  262  Mo.  39,  158  SW  581;  McPher- 
son  v.  St.  Louis,  etc.,  R.  Co.,  97  Mo. 
253,  10  SW  846;  Ellet  v.  St.  Lonls, 
etc.,  R.  Co.,  76  Mo.  618. 

N.  Y. — McPadden  v.  New  York 
Cent.  R.  Co.,  44  N.  Y.  478,  4  AmR 
706  [rev  47  Barb.  247];  Connelly  v. 
Manhattan  R  Co.,.  68  Hun  456,  23 
NY8  88  trev  on  other  grounds  142 
N.  Y.  377,  37  NE  462]. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Mitchell  72  Tex.  171.  10  SW  411: 
Missouri  Pac.  R.  Co.  v.  Johnson,  72 
Tex.  95,  10  SW  325;  International, 
etc.,  R.  Co.  v.  Halloren,  53  Tex.  46, 
37  AmR  744. 

Eng. — Withers  v.  Great  Northern 
R  Co.,  1  F.  *  F.  165. 

Can. — Canadian  Pac.  R.  Co.  v. 
Challfoux,  22  Can.   8.  C.  721. 

[a]  "The  test  of  liability  is  not 
whether  the  company  used  such  par- 
ticular foresight  as  is  evident,  after 
the  accident  happened,  might  have 
averted  It  had  the  danger  been 
known,  but  whether  it  used  that  de- 
gree of  care  and  prudence  which 
very  cautious  and  prudent  persons 
would  have  used  under  apparent  cir- 
cumstances of  the  case  to  prevent 
the  accident,  without  reasonable 
knowledge  that  it  was  likely  to  oc- 
cur. Bowen  v.  New  York  Cent.  R. 
Co.,  18  N.  Y.  408,  72  AmD  529.  'In 
such  case,'  says  Bramwell,  B,,  in 
Cornman  v.  Eastern  Counties  R.  Co., 
4  H.  &  N.  781.  157  Reprint  1050,  'it 
Is  always  a  question  whether  the 
mischief  could  have  been  reasonably 
foreseen.  Nothing  Is  so  easy  as  to 
be  wise  after  the  event.' "  Llbby  v. 
Maine  Cent.  R.  Co.,  85  Me.  84,  44,  26 
A  948,  20  LRA  812. 

[b]  Broken  MIL—  (1)  A  railroad 
company  is  not  liable  for  Injuries  to 
a  passenger  caused  by  the  breaking 
of  a  rail  from  unusual  and  un- 
precedented weather  conditions,  un- 
der circumstances  which  could  not 
have  been  anticipated  or  provided 
against.  McPadden  v.  New  York 
Cent.  R  Co.,  44  N.  Y.  478,  4  AmR  705 
[rev  47  Barb.  2471;  Missouri  Pac.  R 
Co.  v.  Mitchell,  72  Tex.  171,  10  SW 
411;  Canadian  Pac.  R.  Co.  v.  Chall- 
foux, 22  Can.  S.  C.  721  (holding  that, 
where  the  breaking  of  a  rail  Is  due  to 
the  severity  of  the  climate,  and  the 
suddenly  great  variation  of  the  de- 
grees of  temperature,  and  not  to  any 
want  of  care  or  skill  on  the  part  of 
the  company  in  the  selection,  test- 
ing, and  laying,  and  use  of  such  rail, 
the  company  is  not  liable  for  the  de- 


railment of  a  train  through  the 
breaking  of  such  rail).  (2)  Where 
the  break  "was  a  sudden  fracture 
brought  about  by  cold  weather, 
which  the  company  did  not  have 
time  to  discover,  and  If  defects  In 
the  track  did  not  contribute  to  it, 
then  the  company  was  not  liable — 
provided  the  rail  before  the  acci- 
dent was  such  as  a  person  of  com- 
petent skill  might  reasonably  pre- 
sume upon  inspection  to  be  free  from 
liability  to  such  fracture."  Missouri 
Pac.  R.  Co.  v.  Johnson,  72  Tex.  95, 
102,  10  SW  325. 
90.     Llbby  v.  Maine  Cent.  R.   Co., 

85  Me.  34,  42,  26  A  943,  20  LRA  812: 
Gillespie  v.  St.  Louis,  etc..  R.  Co..  6 
Mo.  A.  554;  Galveston,  etc.,  R.  Co. 
v.  Crier.  45  Tex.  Civ.  A.  434,  100  SW 
1177. 

"A  company  would  not  be  guilty 
of  such  culpable  negligence  as  to 
make  it  liable  In  damages,  if  it 
failed  to  provide  against  such  ex- 
traordinary and  unprecedented 
storms,  floods  or  other  inevitable 
casualties  caused  by  the  hidden 
forces  of  nature,  unknown  to  com- 
mon experience,  and  which  could  not 
have  been  reasonably  anticipated  by 
that  degree  of  engineering  skill  and 
experience  required  In  the  prudent 
construction  of  such  railroad.  In 
such  case  the  Injury  cannot  be  held 
to  be  attributable  to  any  fault  or 
negligence  of  the  company;  it  re- 
sults from  inevitable  accident — vis 
major — the  act  of  God."  Libby  v. 
Maine  Cent.  R.  Co.,  supra. 

[a]  A  oyolone  which  lifts  a  train 
from  the  track  and  wrecks  it  is  an 
act  of  God,  for  which  the  carrier  Is 
not  liable  to  a  passenger  who  is  in- 
jured. Galveston,  etc.,  R.  Co.  v. 
Crier,  45  Tex.  Civ.  A.  434,  100  SW 
1177. 

97.  Ky. — Louisville,  etc.,  R.  Co.  v. 
Peck,  162  Ky.  6,  152  SW  39,  49  LRA 
NS  198 

Me. — Libby  v.  Maine  Cent.  R.  Co., 

86  Me.  34,  26  A  943,  20  LRA  812. 
Mo. — McPherson   v.  St.  Louis,  etc., 

R.  Co.,  97  Mo.  258,  10  SW  S46. 

Tex. — Missouri  Pac.  R.  Co.  v.  John- 
son, 72  Tex.  96,  10  SW  326;  Gulf, 
etc  R.  Co.  v.  Pomeroy,  67  Tex.  498, 
3  SW  722;  International,  etc.,  R  Co. 
v.  Halloren.  63  Tex.  46,  37  AmR  744 
and  note. 

Eng. — Great'  Western  R  Co.  v. 
Fawcett.  1  Moore  P.  C.  N.  S.  101,  16 
Reprint  640. 

[a]  Buckling  of  rails  du*  to  heat 
expansion  in  warm  weather  is  not  an 
unavoidable  accident,  so  as  to  relieve 
the  carrier  from  liability  for  Injuries 
to  a  passenger.  Chesapeake,  etc.,  R. 
Co.  v.  Burke,  147  Ky.  694,  146  SW 
370,  AnnCasl913D  208  and  note. 

[b]  Washout. — Where  a  passenger 
was  injured  by  the  derailment  of  a 
train  by  a  washout  from  an  unpre- 
cedented rainfall,  the  carrier  was  lia- 
ble, where  there  was  evidence  that  It 
was  negligent  in  falling  to  provide 
sufficient  openings  for  surface  water 
through  Its  embankment  at  the  point 
In  question.  In  tills  case  the  court 
said:  "The  time,  volume,  or  inten- 
sity of  the  rainfall  was  not  within 
the  control  of  appellant.  But,  it 
knew  of  the  existence  of  this  vast 
watershed  near  where  this  wreck  oc- 
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cars  with   the  weather  conditions  in  causing  the 
accident.98 

[$  1336]  E.  Duty  to  Warn  Passenger  as  to 
Danger.**  The  carrier  owes  to  the  passenger  the 
duty  of  protection  during  transportation  in  order 
that,  while  on  the  carrier's  premises  and  in  its 
vehicles,  he  may  enjoy  comfort,  peace,  and  safety. 
This  duty  of  care  involves  warning  of  danger  so 
far  as  such  warning  may  enable  the  passenger  to 
protect  himself  against  an  injury  which  might  be 
anticipated  in  the  exercise  of  a  high  degree  of  care 
and  foresight,  and  the  carrier  will  be  liable  for  an 
injury  which  might  have  been  avoided  if  due  warn- 
ing had  been  given.1  Thus  the  employees  in  charge 
of  the  train  or  car  should  notify  passengers  of  any 
danger  which  may  be  apprehended  or  foreseen  with 
reference  to  the  place  of  riding,  or  of  any  other 
peril  to  which  they  are  subjected,  and,  where  a  pas- 
senger is  in  a  position  rendering  him  liable  to  be 


injured  by  a  car  on  an  adjacent  track,  it  is  the  duty 
of  the  conductor  or  other  employee  who  has  knowl- 
edge of  the  passenger's  dangerous  position,  and 
that  he  is  oblivious  of  such  danger,  to  warn  him 
thereof.1  There  is  no  duty,  however,  to  warn  a 
passenger  of  his  danger  where  the  conditions. which 
constitute  the  danger  are  as  observable  by  him  and 
apparently  as  obvious  to  him  as  to  the  employees 
of  the  carrier;4  and  where  a  passenger  remains  on 
the  running  board  without  any  necessity  for  doing 
so,  there  is  no  duty  to  warn  him  of  the  danger  from 
jolts  or  lurches  incident  to  the  ordinary  motion  of 
the  car  when  passing  over  switches  or  around 
curves.5  It  may  also  be  negligence  unduly  to  alarm 
a  passenger  by  unnecessary  signals  or  warnings  as 
to  danger,  whereby  he  is  induced  to  act  in  such  a 
way  as  to  be  injured;'  but  the  usual  signals  or 
warnings  required  in  the  operation  of  the  train  or 
car  with  reference  to  those  not  passengers  will  not 


curred;  it  knew  that  on  occasions  of 
excessive  rainfalls,  water  would  col- 
lect in  this  narrow  creek  adjacent 
to  its  rig;ht  of  way;  it  knew  that  in- 
jury to  its  roadbed  and  tracks  would 
be  probable,  if  not  Inevitable,  unless 
the  outlets  for  this  water,  whether 
natural  or  artificial,  were  sufficient 
to  carry  it  off.  It  was  incumbent 
upon  it  to  exercise  that  degree  of 
prudence  to  foresee,  and  use  such 
reasonable  means  to  prevent,  injury 
to  its  roadbed  and  tracks  from  the 
water,  as  an  ordinary  prudent  person 
would  exercise  and  use  under  sim- 
ilar circumstances.  This  foresight 
and  means  of  prevention  of  injury 
are  not  such  as  would  be  suggested 
after  the  happening  of  the  accident, 
but  only  such  as  would  be  suggested 
to  the  mind  of  a  very  cautious  man, 
who  is  without  reasonable  knowledge 
that  the  accident  is  likely  to  occur." 
Louisville,  etc.,  R.  Co.  v.  Peck.  162 
Ky.  6,  10.  163  SW  89,  4$  LRANS  198 
and  note. 

,  88.  Illinois  Cent.  R.  Co.  v.  Kuhn, 
107  Tenn.  106,  64  SW  202;  Chicago, 
etc.,  R.  Co.  v.  Cain,  87  Tex.  Civ.  A. 
$31.  84  SW  682;  Gulf,  etc.,  R.  Co.  v. 
Sell.  24  Tex.  Civ.  A.  579,  68  SW  614. 

[al  Where  a  sleeping'  oar  was 
overturned  and  a  passenger  injured 
owing  to  the  defective  condition  of  a 
culvert  and  embankment,  and  the 
railroad  company  attempted  to  show 
that  the  defects  were  caused  by  an 
unprecedented  rain,  it  was  incumbent 
on  it  to  show  not  only  that  the  de- 
railment resulted  from  an  unpre- 
cedented rain  as  a  proximate  cause, 
but  that  it  was  free  from  proximate 
negligence  In  connection  wjth  the 
condition  and  capacity  of  the  culvert, 
track,  and  roadbed,  and  in  the  equip- 
ment and  operation  of  the  train. 
Illinois  Cent.  R.  Co.  v.  Kuhn,  107 
Tenn.  106.  64  SW  202. 

99.  In  alighting  from  or  boarding 
oar  see  infra  (  1249. 

Xn  alighting'  on  street  see  infra  I 
1338. 

1.'  T7.  S. — Southern  Pac.  R.  Co.  v. 
Tarln,  108  Fed.  784,  47  CCA  648,  64 
X.RA    240. 

Cal. — Dinnlgan  v.  Peterson,  S   Cal. 
A.  764,  87  P  218. 
"  'Ind. — Terre  Haute  Electric  R  Co. 
•v.  Lauer,  21  Ind.  A.  466,  62  NE  703. 

La. — Sullivan  v.  Vicksburg,  etc., 
R.  Co.,  39  La.  Ann.  800,  2  S  686,  4 
AmSR  239;  Moses  v.  Louisville,  etc., 
R.  Co.,  39  La.  Ann.  649.  2  S  667,  4 
AmSR  231 ;  Summers  v.  Crescent  City 
R  Co.,  84  La.  Ann.  139,  44  AmR  419. 

Minn. — Rosted  v.  Great  Northern 
R.  Co.,  76  Minn.  123,  78  NW  971. 

Mo.— Gage  v.  St.  Louis  Transit  Co., 
211   Mo.   139,   109  SW  13. 

N.  J. — Whalen  v.  Consolidated 
Tract.  Co.,  61  N.  J.  L.  606,  40  A  646, 
68  AmSR  723,  41  LRA  886;  Camden, 
etc..  R.  Co.  v.  Toung,  60  N.  J.  L.  193, 
37  A  1013. 

N.  Y. — Tietz  v.  International  R. 
Co..    186    N.    T.    347,    78    NE    1083,    10 


LRANS  367,  9  AnnCas  1020. 

N.  C. — Ray  v.  Aberdeen,  etc.,  R. 
Co.,  141  N.  C.  84.  63  SB  622. 

Tex. — Cruseturner  v.  International, 
etc.,  R.  Co.,  28  Tex.  Civ.  A.  466.  86 
SW  778. 

[al  Dangers  arising  from  unusual 
conditions,  It  is  the  duty  of  a  car- 
rier to  warn  its  passengers  of  dan- 
gers that  arise  from  extraordinary 
or  unusual  conditions  which  have 
been  brought  about  by  the  acta  of 
the  carrier,  especially  where  such 
dangers  are  not  known  to  the  pas- 
sengers, but  are  known  to  the  car- 
rier or  its  agents.  Sullivan  v.  Vicks- 
burg, etc,  R.  Co.,  39  La.  Ann.  800,  2 
S  688,  4  AmSR  239;  Moses  v.  Louis- 
ville, etc.,  R.  Co.,  39  La.  Ann.  649,   2 

5  667,  4  AmSR  231;  Summers  ▼. 
Crescent  City  R.  Co.,  34  La.  Ann.  139, 
44  AmR  419. 

tb)  ■ntneianajr  of  warning.— 
Where,  by  reason  of  running  a  train 
too  near  a  washout,  the  engine  and 
some  of  the  cars  were  overturned, 
leaving  the  car  In  which  plaintiff  was 
a  passenger  in  a  situation  of  dan- 
ger, and  the  passengers  in  the  car 
were  told  to  get  out,  but  plaintiff, 
who  did  not  understand  English,  re- 
mained in  the  car,  and  no  further 
effort  was  made  to  remove  her,  a 
verdict  for  plaintiff  was  properly  di- 
rected. Southern  Pac.  R.  Co.  v. 
Tarln,  108  Fed.  784.  47  CCA  648,  64 
LRA  240. 

8.  U.  S. — Behrens  v.  The  Furnes- 
ala.  86  Fed.  798. 

Ala. — Thompson  v.  Duncan,  76  Ala. 
334. 

Conn. — Rosenthal  v.  New  York, 
etc..  R  Co..  88  Conn.  66,  89  A  888,  61 
LRANS  776;  Hinckley  v.  Danbury. 
81  Conn.  241,  70  A  690. 

111.— Chicago  City  R.  Co.  v.  Mc- 
Caughna.  216  111.  202.  74  NE  819  Caff 
117  111.  A.  6381;  Lake  Shore,  etc,  R. 
Co.  v.  Brown,  128  111.  162,  14  NE  197. 

6  AmSR  610;  Gorman  v.  South  Side 
El.  R.  Co.,  191  111.  A.  471. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160,  21  KyL  114.  42 
AmR  208. 

Minn. — McLean  v.  Burbank,  11 
Minn.  277. 

Mont. — Previsich  v.  Butte  Electric 
R.  Co.,  47  Mont.  170,   131  P  26. 

N.  Y. — Craighead  v.  Brooklyn  City 
R  Co..  123  N.  Y.  391.  26  NE  887; 
Edwards  v.  New  Jersey,  etc.,  R.,  etc., 
Co..  144   App.   Div.   554.   129  NYS  717. 

Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Salsman,  52  Oh.  St.  568.  40  NE  891, 
49  AmR  745.  31  LRA  261. 

Utah. — Nelson  v.  Southern  Pac. 
Co.,  18  Utah  244,  55  P  864. 

Wash. — Washington  v.  Spokane  St. 
R.  Co.,  13  Wash.  9,  42  P  628. 

Wis. — Tolleman  ▼.  Sheboygan 
Light,  etc.,  Co.,  148  Wis.  197.  134 
NW  406. 

[a]  Illustrations. — (1)  Where  the 
conductor  of  a  street  car  knew  that 
the  car  would  swing  around  a  corner, 
and  knew  that  It  was  near  the  corner 


when  he  told  a  passenger  to  walk 
through  the  car  so  as  to  obtain  a 
seat  fn  another  car,  it  was  his  duty 
to  inform  the  passenger  of  the  dan- 
ger of  the  car  snaking  the  turn,  or  to 
so  control  the  car  that  there  would 
be  no  danger  In  the  passenger  pass- 
ing from  one  car  to  the  other.  Chi- 
cago City  R.  Co.  v.  McCaughna.  21C 
111.  202,  *74  NE  819  [aft  117  111.  A 
638].  (2)  A  railroad  company  Is 
negligent  as  against  a  stockman 
traveling  with  Els  stock,  who  was 
accustomed  to  pass  over  the  tops  of 
the  cars,  in  failing  to  give  notice  of 
the  train's  approach  to  its  snow- 
sheds,  which  were  so  low  that  one 
could  not  pass  over  the  ton  of  a 
refrigerator  car  safely.  Nelson  v. 
Southern  Pac.  Co.,  18  Utah  244,  55  P 
364. 

3.  Gage  v.  St.  Louis  Transit  Co.. 
211  Mo.  139,  109  SW  13. 

Passengers  boarding  or  aJlgntlag 
from  vehicle  see  infra  it  1349,  1351. 

4.  Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  NE  819.  85 
NE  1026,  20  LRANS  1041. 

Ky. — Louisville,  etc.,  R.  Co.  ▼.  Rom- 
mele,  152  Ky.  719,  143  SW  16:  Illi- 
nois Cent.  R.  Co.  v.  Proctor.  122  Ky. 
92,  89  SW  714,  28  KyL  598. 

Mass. — Hllborn  v.  Boston,  etc.  R 
Co.,  191  Mass.  14,  77  NE  646;  Falklns 
v.  Boston  El.  R.  Co.,  188  Mass.  163, 
74  NE  338;  Wltherington  v.  Lynn, 
etc.,  R.  Co..  18-2  Mass.  596,  66  NE.206. 

Mo. — Allen  v.  St.  Louis  Transit  Co., 
183  Mo.  411.  81  SW  1142. 

N.  Y. — Tlets  v.  International  R 
Co.,  186  N.  Y.  347.  78  NE  1083,  10 
LRANS  367,  9  AnnCas  1020. 

5.  C. — Hunter  v.  Atlantic  Coast 
Line  R.  Co.,  72  S.  C.  836,  61  SE  860. 
110  AmSR  606. 

Wis. — Conroy  v.  Chicago,  etc.,  R. 
Co.,  96  Wis.  243,  70  NW486.  38  LRA 
419. 

[a]  Bpaee  between  oars. — It  Is  not 
negligence  for  the  employees  of  a 
street  railroad  company  in  charge 
of  a  car  to  fall  to  give  notice  of  the 
existence  of  a  space  between  the  step 
of  a  car  and  the  platform,  or  between 
the  cars  of  an  elevated  train.  Hil- 
born  v.  Boston,  etc..  R.  Co.,  191  Mass. 
14,  77  NE  646;  Falklns  v.  Boston  El. 
R.  Co.,  188  Mass.  153,  74  NE  338. 

[b]  Arm  outside  window. — It  is 
not  necessary  to  warn  a  passenger 
of  the  danger  Involved  In  sitting 
with  his  arm  outside  the  window. 
Kentucky  Cent.  R  Co.  v.  Jacoby.  14 
KyL  763;  Miller  v.  St.  Louis  R  Co.. 
5   Mo.  A.  471. 

5.  Olund  v.  Worcester  Cons.  St.  R 
Co..  206  Mass.  544,  92  NE  720. 

8.  Chicago,  etc.,  R.  Co.  v.  James. 
(Kan.)  100  P  641;  Ephland  v.  Mis- 
souri Pac.  R.  Co..  137  Mo.  187,  37  SW 
820,  38  SW  926,  59  AmSR  498.  35 
LRA  107;  Kreusen  v.  Forty-Second 
St.,  etc.,  R  Co..  13  NYS  688. 

fa]  It  is  not  negligence  for  the 
conductor  of  a  freight  train  to  In- 
form  the  passengers  in  the  caboose 


For  later  oases,  developments  and  changes. in  the  law  see  cumulative  Annotations,  same  title,  j»age  and  note  number. 
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CARRIERS 


[10  C.  J.]     911 


render  the  carrier  liable  for  injury  resulting  to  a 
passenger  who  is  alarmed  thereby/  The  statutory 
signals  required  where  a  train  approaches  a  station 
have  no  reference  to  the  safety  of  the  passenger 
in  connection  with  the  operation  of  the  train.8 

[4  1337]  F.  Care  Required  and  Liability  aa  to 
Condition  and  Use  of  Premises — 1.  In  General.* 
While  a  carrier  of  passengers  is  chargeable  with 
the  highest  degree  of  care  in  providing  safe  cars 
and  appliances  for  the  protection  and  safety  of 
passengers  on  its  trains,  the  highest  or  extraor- 
dinary care  is.  not  required  as  to  passengers  on  the 
premises  of  the  carrier,  or  while  they  are  getting 
on  or  off  trains;  and  therefore,  as  regards  the  con- 
dition of  the  premises,  the  care  required  for  the 
protection  of  such  passengers  is  reasonable  or  ordi- 
nary care  only,11  although  there  are  some  authori- 
ties to  the  contrary.12  As  a  general  rule  therefore, 
with  reference  to  stations,  platforms,  approaches, 
and  the  like,  the  carrier  is  bound  only  to  exercise 
a  reasonable  degree  of  care  to  construct  and  keep 
them  in  a  reasonably  safe  condition,  and  is  liable 
for  any  injury  to  the  passenger  from  a  negligent 
failure  to  maintain  them  in  such  a  condition;"  or 
in  other  words,  the  carrier  is  required  to  use  ordi- 


of  a  (Ire  on  the  train,  or  to  give  the 
information  without  any  accompany- 
ing; assurance  that  there  is  no  im- 
mediate danger,  or  to  make  the  an- 
nouncement In  a  loud  voice  and  in  a 
manner  deemed  to  show  excitement, 
so  as  to  entitle  a  passenger  to  re- 
cover who,  becomlpg  alarmed,  runs 
to  the  reAr  platform  to  see  where 
the  Are  is  and  is  thrown  therefrom, 
on  the  train  being  suddenly  stopped. 
Chicago,  etc.,  R.  Co.  v.  James,  (Kan.) 
100  P  641. 

T.  Chicago,  etc.  R.  Co.  v.  Felton, 
125  111.  468.  17  NE  765  [rev  24  111. 
A.  376 J;  Klelber  v.  People's  R.  Co., 
107   Mo.  240.  17  SW  946,  14  LRA  613. 

8.  Alabama  Great  Southern  R. 
Co.  v.  Hawk,  72  Ala.  112;' Louisville. 
etc.,  R.  Co.  v.  McKenna,  7  Lea  (Tenn.) 

313. 

9.  TilaMHty  as  to  persons  aeeom- 
pajnrlng  passenger  see  Infra  I  1347. 

10.  Glenn  v.  Lake  Erie,  etc.,  R. 
Co.,  (Ind.  A.)  73  NE  *61.  See  genera- 
ally     supra     ||     1296,     1300;     infra 

11  1371-1378. 

11.  St  Louis,  etc.,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
627;  Crowe  v.  Michigan  Cent.  R.  Co., 
142  Mich.  892,  106  NW  395;  Lafflln 
v.   Buffalo,  etc.,  R.  Co.,  106  N.  Y.  136, 

12  NE  599,  60  AmR  433. 

Oar*  varying  according  to  time  ana 
place  see  generally  supra  {  1300. 

12.  Schlndler  v.  Illinois  Cent.  R. 
Co.,  178  111.  A.  239:  Merrill  v.  Michi- 
gan Cent.  R.  Co.,  158  111.  A.  38:  Johns 
v.  Charlotte,  etc.,  R.  Co.,  39  S.  C. 
162.  17  SE  698,  39  AmSR  709,  20 
LRA  520  and  note;  Gulf,  etc..  R.  Co. 
v.  Butcher,  83  Tex.  309,  18  SW  683; 
Missouri  Pac.  R.  Co.  v.  Wortham,  73 
Tex.  25,  10  SW  741,  3  LRA  368;  Mis- 
souri, etc.,  R.  Co.  v.  Harrison,  56 
Tex.   Civ.  A.   17,   120  SW  254. 

Oars  varying  according  to  time  and 
place  see  generally  supra  S  1300. 

13.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Arnold,  84  Ala.  159,  4 
S   359,  5  AmSR  354. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Duncan,  119  Ark.  287,  177  SW  1132; 
St.  Louis,  etc.,  R.  Co.  v.  Woods,  96 
Ark.  311,  131  SW  869.  32  LRANS 
856  and  note;  St.  Louis,  etc.,  R.  Co. 
v.  Caldwell,  93  Ark.  286,  124  SW 
1034. 

Cal. — Falls  v.  San  Francisco,  etc., 
R.  Co.,   97  Cal.   114.   31   P  901. 

Ga. — Southern  R.  Co.  v.  Reeves, 
116  Ga,  743,  42  SB  1015;  Bunkley  v. 
Central  of  Georgia  R.  Co..  16  Ga.  A. 
92.  82  SE  635. 

111. — Chicago,  etc.,  R.  Co.  v.  Scates, 
90  111.  586:  Chicago,  etc.,  R.  Co.  v. 
Stewart,  77  111.  A.  66;  Chicago,  etc., 
R.  Co.  v.  Mahara.  47  111.  A.  208. 

Ind. — Pennsylvania  Co.  v.   Marlon, 


104  Ind.  239,  3  NE  874;  Glenn  v. 
Lake  Erie,  etc,  R.  Co.,  (A.)  73  NE 
861. 

Iowa. — Hlatt  v.  Des  Moines,  etc., 
R.  CO.,  96  Iowa  169,   64  NW  766. 

Ky.— Louisville,  etc.,  R.  Co.  v. 
Hobbs,  165  Ky.  130,  169  SW  682,  47 
LRANS  1149;  Cincinnati,  etc.,  R.  Co. 
v.  Giboney.  124  Ky.  806,  100  SW  216, 
30  KyL  1006;  Louisville,  etc..  R  Co. 
v.  Rlchetts,  37  SW  962,  18  KyL  687. 

Me. — Rodlck  v.  Maine  Cent.  R.  Co., 
109  Me.  630,  86  A  41;  Bacon  v.  Casco 
Bay  Steamboat  Co.,  90  Me.  46,  37  A 
328. 

Mass. — Keefe  v.  Boston,  etc,  R. 
Co.,  142  Mass.  251,  7  NE  874. 

Mich. — Crowe  v.  Michigan  Cent.  R. 
Co.,  142  Mich.  692,  695,  106  NW  396 
[clt  Cycl. 

Mo. — Robertson  v.  Wabash  R.  Co., 
152  Mo.  382,  63  SW  1082;  Munro  v. 
St.  Louis,  etc..  R.  Co.,  166  Mo.  A. 
710,  135  SW  1016. 

N.  H. — Hill  v.  Boston,  etc,  R.  Co., 
77  N.  H.  151,  89  A  482,  AnnCasl914C 
714. 

N.  J. — Fell  v.  West  Jersey,  etc,  R. 
Co.,  77  N.J,  L.  602,  72  A  362. 

N.  T. — Kelly  v.  Manhattan  R.  Co., 
112  N.  Y.  443,  20  NE  383,  3  LRA  74: 
Klrby  v.  Delaware,  etc..  Canal  Co.,  20 
App.  Div.  473,  46  NYS  777;  Foley  v. 
Manhattan  El.  R.  Co.,  89  Hun  606, 
mem,   34    NYS    1050. 

N.  C. — Stockes  v.  Suffolk,  etc,  R. 
Co..  107  N.  C.   178,  11  SE  991. 

Tex. — Smith  v.  Texas,  etc,  R.  Co., 
2  Tex.  Unrep.  Cas.  829;  Trinity,  etc., 
R.  Co.  v.  O'Brien,  18  Tex.  Civ.  A. 
690,    46    SW   389. 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  235,  122  NW  746,  133 
AmSR   1069. 

14.  Lauterer  v.  Manhattan  R.  Co., 
128  Fed.  540,  63  CCA  38;  Woodbury 
v.  Maine  Cent.  R.  Co.,  110  Me.  224, 
85  A  753,  43  LRANS  682;  Rodlck  v. 
Maine  Cent.  R.  Co.,  109  Me.  630.  85 
A  41;  Trinity,  etc.,  R.  Co.  v.  O'Brien. 
18  Tex.  Civ.  A.  690.  46  SW  389;  Reed 
v.  Axtell,  84  Va.  231,  4  SE  587.  See 
also  Infra  §  1338  et  seq. 

15.  Fell  v.  West  Jersey,  etc.,  R. 
Co..  77   N.  J.  L.   602,  72  A  362. 

16.  Fell  v.  West  Jersey,  etc.,  R. 
Co.,  77  N.  J.  L.  502,  72  A  362. 

[a]  Standard  appliances. — The 
duty  of  a  carrier  to  care  for  the 
safety  of  Its  passengers,  so  far  as 
the  furnishing  of  appliances  is  con- 
cerned, Is  fully  performed  when  the 
appliances  furnished  are. of  a  stand- 
ard character  and  in  proper  repair, 
and  it  Is  not  obliged  to  call  passen- 
gers* attention  to  the  method  of  con- 
struction of  platforms,  stations,  or 
other  appliances,  provided  the  method 
is   that   generally   adopted  by   other 


nary  care  to  maintain  its  premises  in  such  a  reason- 
able and  suitable  condition  that  passengers  and 
others  authorized  to  use  them  may,  in  the  exercise 
of  ordinary  care,  use  them  in  safety,"  or  such  care 
as  would  be  used  by  persons  of  ordinary  prudence 
under  like  circumstances  to  see  that  the  construc- 
tion adopted  will  render  the  premises  as  safe  as  the 
exigencies  of  its- -business  will  permit;15  and  if  it 
adopts  a  method  of  construction  of  a  standard  char- 
acter, such  as  is  generally  adopted  by  other  well 
regulated  carriers,  and  exercises  reasonable  care 
to-  keep  the  premises  in  repair,17  its  duty  is  suf- 
ficiently performed.  It  is  not  required  to  furnish 
safe  or  absolutely  safe  premises,  or  premises  as 
safe  as  possible. 

To  what  premises  duty  extends.  The  duty  of 
keeping  the  premises  in  a  reasonably  safe  condition 
extends  to  all  parts  of  the  premises  and  approaches 
thereto  to  which  the  public  does  or  will  naturally 
resort,90  and  to  all  parts  of  the  station  grounds 
reasonably  near  to  the  platforms  where  passengers 
will  naturally  or  ordinarily  go  to  board  cars  or 
after  alighting;21  but  it  does  not  extend  to  a  portion 
of  the  grounds  where  passengers  properly  have  no 
occasion  to  go,22  such  as  a  portion  of  the  carrier's 

well  regulated  carriers.  Feil  v.  West 
Jersey,  etc.  R.  Co.,  77  N.  J.  L.  '602, 
72  A   362 

17.  Fell  v.  West  Jersey,  etc',  R. 
Co.,  77  N.  J.  L.  602,  72  A  362.     .     .. 

18.  Texas,  etc.,  R.  Co.  v.  Woods. 
16  Tex.  Civ.  A.  612,  40  SW  846:  Gujf. 
etc..  R.  Co.  v.  Gross,  (Tex.  Civ... A.) 
21    SW    186.  .' 

19.  Flnseth  v.  Suburban'  R.  Co.,  32 
Or.  1,  61  P  84,  39  LRA  617. 

90.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Godfrey,  166  Ala..  202, 
47  S  185,  130  AmSR  76. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Grider,  110  Ark.  437,  161  SW  1032; 
Arkansas,  etc,  R.  Co.  v.  Robinson, 
96  Ark.  32,  130  SW  636:  St.  Louis, 
etc,  R.  Co.  v.  Caldwell,  93  Ark.  286. 
124   SW   1034. 

Fla. — Johnson  v.  Florida  East 
Coast  R.  Co,,  66  Fla.  415.  63  S  713, 
50   LRANS   561,   AnnCasl916C   1210. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Treadway,  148  Ind.  689,  40  NE  807, 
41   NE  794. 

Iowa. — Drummy  v.  Minneapolis, 
etc.,  R.  Co.,  153  Iowa  479.  133  NW 
656.  • :  ■  . 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  235,  122  NW  746,  133 
AmSR  1069. 

See  also  infra  55  1338-1346. 

[a]     The   duty  to  provide  a  safe 

?l*oe  for  the  delivery  of  hag-gage 
o  passengers  at  their  destination 
cannot  be  delegated  either  to  an  em- 
ployee, or  to  an  Independent  corpo- 
ration having  charge  of  the  terminal 
station.  Johnson  v.  Florida  East 
Coast  R.  Co.,  66  Fla.  415.  63  S  713, 
60  LRANS  661  and  note,  AnnCasl916 
C  1210  and  note. 

81.  Alabama  Great  Southern  R. 
Co.  v.  Godfrey,  156  Ala.  202,  47  S 
185,  130  AmSR  76;  St.  Louis,  etc..  R. 
Co.  v.  Grider,  110  Ark.  437.  161  SW 
1032;  Arkansas  Midland  R.  Co.  v. 
Robinson.  96  Ark.  32,  130  SW  636; 
St.  Louis,  etc.,  R.  Co.  v.  Caldwell,  93 
Ark.  286,  124  SW  1034;  San  Antonio, 
etc..  R.  Co.  v.  Turney,  33  Tex.  Civ. 
A.  626,  78  SW  256. 

[a]  Where  necessary  or  proper 
for  passenger  to  go<— The  rule  of 
high  care  which  a  carrier  of  pas- 
sengers must  use  in  maintaining  its 
station  In  a  safe  condition  for  pas- 
sengers applies  to  any  part  cf  Its 
premises  where  by  the  acts  of  the 
carrier  It  Is  made  necessary  or 
proper  for  the  passenger  to  go  to 
board  a  train.  San  Antonio,  etc..  R. 
Co.  v.  Turney,  33  Tex.  Civ.  A.  626, 
78   SW   256. 

aa.    Ala. — Alabama  Great  Southern 

R.  Co.  v.   Godfrey,   166  Ala.   202,  47 

S   185,   130   AmSR   76. 

Ky. — Louisville,     etc.,     R.     Co.     v. 


Digitized  by 


Gbdgfe 


912     [IOC.  J.] 


CARRIERS 


[§§  1337-1338 


right  of  way  some  distance  from  the  station  prem- 
ises, although  the  carrier  has  acquiesced  in  its  use,? 
or  premises  which  are  exclusively  used,  to  the  pas- 
senger's knowledge,  for  the  handling  of  freight,2* 
or  to  grounds  which  are  no*,  owned  or  controlled 
by  the  carrier,  although  they  are  occasionally  used 
/by  its  patrons.28 

[$  1338]  2.  Safe  Approaches;  Ingress  and 
Egress.2*  In  general  the  requirement  is  that  the 
carrier  shall  use  reasonable  care  in  furnishing  safe 
and  adequate  approaches  to  the  station,  platforms, 


and  vehicles  for  passengers  going  abroad  or  leav- 
ing the  same,27  although  as  regards  approaches  to 
the  cars  or  trains,  it  has  been  held  that  the  carrier 
must  exercise  the  highest  degree  of  care  to  see  that 
they  are  safe.™  Where  several  ways  of  ingress  or 
egress  are  maintained,  each  must  be  kept  in  a  rea- 
sonably Bafe  condition.28 

Approaches  provided  by  others.  This  liability  of 
the  carrier  is  applicable  with  reference  to  ap- 
proaches provided  by  others,  but  in  general  made 
use  of  by  passengers,  with  the  express  or  implied 


Turner.  127  Ky.  7S0,  128  SW  372, 
136  AmSR  317. 

Mo. — Archer  v.  Union  Pac.  R.  Co., 
110  Mo.  A.   349,  85  SW  934. 

S.  C. — Holcombe  v.  Southern  R.  Co., 
66  S.  C.  6    44  SE  68. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Grubbs,  08  Tex.  Civ.  A.  367.  67  SW 
619. 

Va. — Mitchell  v.  Southern  R.  Co., 
118  Va.  642,  88  SE  66. 

[a]  A  carrier  maintaining  toilets 
on  lis  trains  and  at  a  station  per- 
forms Its  duty  in  that  respect  at  that 
station,  and  It  need  not  anticipate 
that  a  passenger  will  Jump  from  a 
train  in  the  dark  and  wander  about 
the  premises  at  the  station  to  a 
place  not  ordinarily  used  by  pas- 
sengers for  the  purpose  of  respond- 
ing- to  a  call  of  nature.  Louisville, 
etc,  R.  Co.  v.  Turner,  137  Ky.  730, 
126   SW  372.   136  AmSR   317. 

[bl  Way  to  signal  tower-— Where 
a  railroad  company  furnished  a  safe 
wadk  to  a  shed  for  passengers  at  a 
flag  station,  it  Is  not  liable  for  de- 
fects in  the  way  leading  to  a  signal 
tower  not  designed  for  the  accom- 
modation of  passengers.  Mitchell  v. 
Southern  R.  Co.,  118  Va.  642.  88  SB 
66. 

83.  Alabama  Great  Southern  R. 
Co.  v.  Godfrey,  166  Ala.  202,  47  S 
186,  180  AmSR  76;  Fulghum  v.  At- 
lantic Coast  Line  R.  Co..  168  N.  C. 
SS6,  74  SE  584,  39  LRANS  568. 

[a]  A  culvert  on  a  main  line  of  a 
railroad  two  hundred  and  thirty-five 
yards  from  a  station  Is  not  an  ap- 
proach to  the  station  platform  or  a 
portion  of  the  station  grounds 
reasonably  near  to  the  platform, 
where  passengers  will  be  likely  to 
go.  within  the  rule  requiring  a  rail- 
road to  keep  in  safe  condition  all 
portions  of  its  station  platforms  and 
approaches  thereto  and  all  portions 
of  its  station  grounds  reasonably 
near  thereto,  where  passengers  will 
naturally  go.  Alabama  Great  South- 
ern R.  Co.  'v.  Godfrey,  166  Ala.  202, 
47  S  186,  130  AmSR  76. 

94.  Houston.  etc.,  R.  Co.  v. 
Grubbs,  28  Tex,  Civ.  A.  867,  67  SW 
519. 

8S.  Clyde  v.  Brooklyn  Union  El. 
R.  Co.,  148  App.  Div.  706,  133  NTS  1. 
Compare  Cotant  v.  Boone,  Suburban 
R.  Co.,  125  Iowa  46,  99  NW  115,  69 
LRA  982  (holding  that  a  railroad 
company  is  liable  for  Injury  to  a  pas- 
senger from  a  defective  stile  erected 
by  a  third  person  to  provide  a  pas- 
sage over  a  fence  separating  the 
company's  right  of  way  from  ad- 
joining property  and  used  by  the 
company  s  passengers  to  its  knowl- 
edge, although  the  portion  of  the 
stile  on  which  the  Injury  occurred 
was  on  the  adjoining  property  on 
which  the  company  had  no  right  to 
enter). 

S6.  Passengers  using  dangerous 
way  see  infra  {  1492. 

37.  U.  S. — The  Anglo  Norman,  1 
F.   Cas.   No.   393,   4   Sawy.    185. 

Ala. — Waldrop  v.  Nashville,  etc., 
R.  Co..  183  Ala.  226,  62  S  769;  Ala- 
bama Great  Southern  R.  Co.  v.  God- 
frey, 156  Ala.  202,  47  S  186,  130 
AmSR  76. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Caldwell.  93  Ark.   286.  124   SW  1034. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Schmelling,  197  111.  619,  64  NE 
714    faff  99  111.  A.  677J. 

Ind. — Illinois  Cent.  R.  Co.  v.  Cheek, 


162  Ind.  663.  63  NE  641;  Louisville, 
etc.,  R.  Co.  v.  Treadway,  143  Ind. 
689,  40  NE  807,  41  NE  794. 

Ky. — Cumberland  R.  Co.  v.  Hemp- 
hill. 169  Ky.  519.  184  SW  883;  Louis- 
ville, etc..  R.  Co.  v.  Hobbs,  155  Ky. 
130,  159  SW  682,  47  LRANS  1149; 
Chesapeake,  etc.,  R.  Co,  v.  Meyer, 
119  SW  183;  Louisville,  etc  R.  Co. 
v.  Keller,  104  Ky.  768,  47  SW  1072,  20 
KyL  967. 

La. — Abney  v.  Louisiana,  etc.,  R. 
Co.,  127  La.  437.  53  S  678;  Penlston 
v.  Chicago,  etc.,  R.  Co..  34  La.  Ann. 
777,   44  AmR  444. 

Mass. — Legge  v.  New  York,  etc.,  R. 
Co.,  197  Mass.  88,  83  NE  367,  28 
LRANS  633  and  note:  Young  v.  New 
York,  etc.,  R.  Co.,  171  Mass.  33.  50 
NE  455,  41  LRA  193;  Bethmann  v. 
Old  Colony  R.  Co.,  156  Mass.  352,  29 
NE  687;  Gaynor  v.  Old  Colony,  etc., 
R  Co.,  100  Mass.  208.  97  AmD  96. 

Mich. — Poole  v.  Consolidated  St.  R. 
Co.,  100  Mich.  379,  69  NW  390.  26 
LRA  744;  Burnham  v.  Wabash  West- 
ern R.  Co.,  91  Mich.  623    52  NW  14. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co.,  114  SW  961;  Eichorn  v.  Missouri, 
etc.,  R.  Co.,  130  Mo.  675.  32  SW  993. 

N.  J. — Fielders  v.  North  Jersey  St. 
R.  Co..  67  N.  J.  L.  76,  60  A  633  [rev 
on  other  grounds  68  N.  J.  L.  343,  53 
A  404,  50  A  822,  96  AmSR  562,  59 
LRA  466]. 

N.  Y. — Ayres  v.  Delaware,  etc.,  R. 
Co.,  168  N.  Y.  254,  63  NE  22;  Boyce 
v.  Manhattan  R  Co.,  118  N.  Y.  314,  23 
NE  304;  Hoffman  v.  New  York  Cent., 
etc.,  R  Co.,  75  N.  Y.  606;  Lycett  v. 
Manhattan  R.  Co.,  12  App.  Div.  326, 
42  NYS  431;  Schlesslnger  v.  Manhat- 
tan R.  Co.,  49  Misc.  504,  98  NYS  840; 
Pitcher  v.  Lake  Shore,  etc..  R.  Co., 
16  NYS  62  [afT  137  N.  Y.  668  mem, 
33   NE  339  mem]. 

N.  D. — Messenger  v.  Valley  City 
St.,  etc.,  R.  Co.,  21  N.  D.  82,  88,  128 
NW  1023,  32  LRANS  881  and  note 
[cit  Cycl. 

Okl. — Mayne  v.  Chicago,  etc.,  R. 
Co.,   12  Okl.   10.  69  P  933. 

Pa. — Mack  v.  Pittsburgh  R.  Co., 
247  Pa.  698,  93  A  618;  Thome  v. 
Philadelphia  Rapid  Transit  Co.,  244 
Pa.  470,  90  A  914;  Gllmore  v.  Phila- 
delphia, etc.,  R  Co.,  154  Pa.  375,  25 
A  774:  Neslie  v.  Second,  etc.,  Sts. 
Pass.    R.    Co..    113    Pa.    300,    6    A    72. 

Tex. — Farmer  v.  International,  etc., 
R.  Co..  (Civ.  A.)  134  SW  356:  Gulf, 
etc.,  R  Co.  v.  Roundtree,  (Civ.  A.) 
25  SW  989.  But  seo  Missouri,  etc., 
R.  Co.  v.  Harrison,  56  Tex.  Civ.  A. 
17.  120  SW  254  (highest  degree  of 
care  required  as  to  approaches  to 
cars). 

Vt.— Wiley  v.  Rutland  R.  Co.,  86 
Vt.   504,   86  A  808. 

Va. — Chesapeake,  etc.,  R  Co.  v. 
Mathews,  114  Va.  178,  76  SE  288; 
Chesapeake,  etc.,  R.  Co.  v.  Smith, 
103  Va.   326.  49  SE  487. 

Eng. — Atherton  v.  London,  etc.,  R. 
Co.,   93  L.  T.  Rep.  N.   S.   464. 

Ont.— Oldrtght  v.  Grand  Trunk  R. 
Co.,  22  Ont.  A.  286. 

[a]  Invitation  to  leave  by  parti- 
cular way. — Where  a  carrier  im- 
pliedly invites  Its  passengers  to  leave 
Its  station  by  a  certain  way,  It  is 
bound  to  do  what  is  reasonably 
necessary  to  Insure  the  safety  of 
passengers  leaving  by  that  way. 
Wiley  v.  Rutland  R.  Co.,  86  Vt.  604. 
86  A  808. 

-    [bl    Stairway. — It  is  the  duty  of  a 
carrier  of  passengers   to  maintain  a 


stairway  used  by  outgoing  passen- 
gers in  making  an  exit  to  the  street 
In  a  reasonably  safe  condition  for 
travel,  and  if  it  allows  the  steps  to 
become  covered  with  a  thin  coating 
of  mud  whereby  they  become  slip- 
pery and  unsafe,  it  falls  to  perform 
Its  duty.  MacLaren  v.  Boston  EI.  R 
Co.,  197  Mass.  490,  83  NE  1088. 

[c]  Permitting  train  to  blockade 
way  to  station. — (1)  It  is  a  railroad 
company's  duty  not  to  permit  its 
trains  to  stand  across  the  highway 
in  front  of  its  station  for  an  un- 
reasonable  time,   thereby   preventing 


a  passenger  from  going  into  the  sta- 
tion, and  compelling  her  to  remain 
in  the  cold.     Louisville,  etc..   R.  Co. 


v.  Daugherty,  108  SW  336,  32  KyL 
1392.  15  LRANS  740  and  note.  (2) 
It  is  negligence  for  a  railroad  com- 
pany to  allow  a  freight  train  to 
block  the  passageway  to  the  station, 
when  a  passenger  train  is  due  at  the 
station,  so  that  persons  desiring  to 
take  passage  cannot  reach  the  station 
in  time  to  purchase  tickets.  Mayne 
v.  Chicago,  etc.,  R.  Co.,  12  Okl.  10,  69 
P  983.  (3)  A  passenger  leaving  a 
train  at  a  station  may  recover  dam- 
ages for  Injuries  from  exposure  to  a 
rainstorm  by  reason  of  the  fact  that 
the  way  to  the  waiting  room  was 
obstructed  by  a  freight  train.  Louis- 
ville, etc.,  R.  Co.  v.  Keller,  101  Ky. 
768,  47   SW   1072.   20  KyL  957. 

[d]  Danger  from  sparks  from 
engine  A  railroad  company  has 
been  held  .liable  for  injuries  sus- 
tained by  a  passenger  using  an  au- 
thorised means  of  exit  from  a  sta- 
tion, by  a  spark  from  an  engine  on 
the  railroad,  where  it  was  shown 
that  the  company's  attention  had  been 
called  to  the  danger  and  it-  had  de- 
clined to  protect  the  path,  although 
that  could  have  been  done  at  reason- 
able cost.  Atherton  v.  London,  etc., 
R  Co.,   93  L.  T.  Rep.  N.  S.  464. 

88.  Dieckmann  v.  Chicago,  .  etc. 
R.  Co.,  145  Iowa  260,  121NW  676. 
139  AmSR  420,  31  LRANS  338;  Dieck- 
mann v.  Chicago,  etc.,  R,  Co.,  (Iowa) 
105  NW  526;  Missouri,  etc.,  R.  Co. 
v.  Harrison,  66  Tex.  Civ.  A.  17.  12» 
SW   264. 

Oar*  varying  according  tottm*  ana 
plaoe  see  generally  supra  |(  1300, 
1837. 

88.  Atlanta  Terminal  Co.  v.  John- 
son, 15  Ga.  A.  22,  82  SE  629;  Cassady 
v.  Texas,  etc..  R.  Co.,  1(1  La.  626. 
60  S  15;  Casneau  v.  Fitchburg  R. 
Co.,  161  Mass.  865,  37  NE  311;  Carter 
v.  Rockford,  etc.,  R.  Co.,  147  Wis. 
86.  132  NW  598. 

[a]  xn  the  absenoe  of  knowledge 
that   only   on*   safe   path   naa  been 

?rpvlaed  by  a  railroad  corporation 
or  leaving  a  passenger  station,  and 
of  any  notice  or  direction  to  take  a 
particular  path,  a  passenger  may  use 
any  path  whioh  appears  to  be  de- 
signed and  used  as  a  way  to  the 
street,  and  as  to  him  the  corporation 
is  bound  to  see  that  all  such  paths 
are  reasonably'  safe.  Casneau  v. 
Fitchburg  R.  Co.,  161  Mass.  355.  17 
NE    311. 

[b]  Where  there  are  two  ways  of 
reaching  a  toilet  at  a  station,  a 
passenger  may  choose  either  way, 
and  the  '  railroad  company  must 
keep  them  both  safe,  or  warn  the 
nubile  not  to  use  the  unsafe  way. 
Cassady  v.  Texas,  etc,  R  Co.,  in 
La.   626,    60   S  16. 


For  later  eases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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approval  of  the  carrier,*0  although  the  carrier  has 
never  repaired  or  assumed  any  control  over  such 
approaches,*1  and  even  though  it  has  no  right  to 
repair  the  same  without  permission,**  since  it  owes 
to  its  passengers  the  nondelegable  duty  of  seeing 
that  such  approaches  are  reasonably  safe.** 

Carriers  by  street  car,  taking  up  and  discharging 
passengers  on  a  public  street,  are  generally  not  re- 
sponsible for  defects  or  obstructions  in  the  street,*4 
except  in  so  far  as  they  are  required  to  keep  the 
street  between,  or  adjacent  to,  their  rails  in  repair.*5 
But  the  passenger  should  be  warned  of  any  special 
danger  involved  in  his  alighting  at  such  place,*"  or 
should  at  least  be  guarded  against  injury  from  such 
dangers,  as  by  erecting  barricades  or  otherwise," 

50.  Ala.— 'East  Tennessee,  etc.,  R. 
Co.  v.  Watson.  94  Ala.  684,  10  S  228; 
Watson  v.  Oxanna  Land  Co.,  92  Ala. 
S20,    8   S   770. 

Ol — Georgia  Northern  R.  Co.  v. 
Hardwlck.  ll  G*.  A.   288.  77   SE  102. 

Iowa — Cotant  v.  Boone  Suburban 
R.  Co.,  12B  Iowa  46.  99  NW  116.  69 
LRA    982.  .       , 

Me. — Carleton  v.  Rockland,  etc.,  St. 
R.  Co..  110  Me.  897,  8(  A  884,  AnnCaa 
191BA   1209.  „ 

Mich. — Collins  v.  Toledo,  etc.,  R. 
Co..  80  Mich.  890,  46  NW  178;  Cross 
v.  Lake  Shore,  etc.,  R.  Co.,  69  Mich. 
368.   87  NW  861,  18  AmSR  899. 

Mo.— Chance  v.  St  Louis,  etc.,  R. 
Co..  10  Mo.  A.  361. 

N.  -  H. — Haselton  v.  Portsmouth, 
etc,   St.   R   Co.,   71   N.   H.   689,   63  A 

N.  J. — Delaware,  etc.,  R.  Co.  v. 
Trautwein.  62  N.  J.  L.  169,  19  A 
178.  19  AmSR  442,  7  LRA  436. 

N.  Y. — Wolf  v.  Brooklyn  Ferry  Co., 
64   App.  Div.   67,  66   NTS   298. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Glenk,  9 
Tex.   Civ.   A.   699,   30   SW   278. 

Va.— Washington,  etc.,  R.  Co.  v. 
Vaug-han,  111  Va.   786.  69  SE  1036. 

Wash. — Harris  v.  Seattle,  etc.,  R. 
Co..  66  Wash.  27,  117  P  601. 

"Wis. — Carter  v.  Rockford.  etc.,  R. 
Co..    147   Wis.    86,    132    NW    698. 

[a]  Platform  adopted  by  carrier. 
— Where  a  platform  is  built  by  the 
side  of  a  street  railroad  and  used 
by  It,  and  the  company  regularly 
stops  Its  cars  there,  to  take  on  and 
discharge  passengers,  this  fact  Justi- 
fies a  finding  that  the  company  has 
adopted  the  platform  and  Invites  the 

?>ublic  to  use  It  In  getting  on  and  off 
he  cars.  Haselton  v.  Portsmouth, 
etc..  St.  R.  Co.,  71  N.  H.  589.  63  A 
1016. 

[b]  Approaches  owned  by  city.— 
Trie  duty  of  a  railroad  company  to 
exercise  reasonable  care  In  affording 
safe  approaches  to  the  stations  ana 
platforms  applies  to  approaches  con- 
structed and  owned  by  the  city,  if 
constantly  and  notoriously  used  by 
passengers  as  a  means  of  approach, 
schlesslnger  v.  Manhattan  R.  Co., 
49  Misc.  604.  98  NTS  840. 

[c]  Public  hirhwmy. — The  fact 
tii at  the  way  across  railroad  tracks 
used  by  an  alighting  passenger  In 
going-  to  the  station  Is  a  public  high- 
way does  not  affect  the  degree  of 
care  due  him  by  the  carrier.  Wash- 
ington, etc.,  R.  Co.  v.  Vaughan,  111 
Va.    786,    69    SE    1036. 

51.  Carter  v.  Rockford,  etc..  R. 
Co.,  147  Wis.  86,  132  NW  698.  Com- 
pare Clyde  v.  Brooklyn  Union  El.  R. 
Co..  148  App.  Div.  705.  133  NTS  1 
(grounds  not  owned  by  carrier,  al- 
though occasionally  used  by  Its  pa- 
trons). 

33.  Schlesslnger  v.  Manhattan  R. 
Co..   49   Misc.   604,  98   NTS   840. 

33.  Carter  v.  Rockford.  etc.,  R. 
Co..  147  Wis.  86,  132  NW  598. 

34.  Ga. — Turner  v.  City  Electric 
R.  Co.,   134  Ga.,869,   68   SE  735. 

Me. — Carleton  v.  Rockland,  etc.,  St. 
R.  Go..  110  Me.  397,  86  A  334.  Ann 
Casl916A  1209;  Conway  v.  Lewiston, 
etc.,  Horse  R.  Co.,  87  Me.  283,  32  A 
901.  90  Me.  199,  38  A  110. 

Mass. — Thompson  v.  Gardner,  etc, 
R.  Co.,  193  Mass.  133,  78  NE  864,  118 
[10CJ.-58] 


particularly  where  the  source  of  danger  has  been 
caused  by  the  carrier  itself.*8 

[$  1339]  3.  Safety  of  Ingress  and  Egress  at 
Unusual  Place.  If  by  custom  the  carrier  recog- 
nizes a  proper  place  for  getting  on  board  or  alight- 
ing, which  is  not  the  usual  place  specially  provided 
for  that  purpose,  the  duty  to  provide  reasonably 
safe  approaches  exists,  although  it  may  not  be 
necessary  to  provide  .the  same  means  for  approach 
that  would  be  required  at  the  usual  place,  and 
whether  the  place  for  getting  on  board  or  alighting 
is  a  proper  place,  in  such  sense  that  the  passenger 
is  entitled  to  protection  against  injury,  will  depend 
on  express  or  implied  invitation,  it  being  the  duty 
of  the  carrier  to  look  after  the  safety  of  the  place 


AmSR  459  and  note;  Lee  v.  Boston 
El.  TV  Co.,  1S2  Mass.  454,  65  NE 
822:  Blgelow  v.  West  End  St.  R.  Co., 
161  Mass.  3!i:i.  :!7  NE  367. 

Mich. — Sweet  v.  Detroit  United  R. 
Co..  141   Mich.   '-50,  105  NW  132. 

Minn. — Stewart  v.  St.  Paul  City  R. 
Co..  78  Minn.  85,  80  NW  864. 

N.  J. — Fielders  v.  North  Jersey 
St.  R.  Co.,  68  N.  J.  L.  843,  63  A  404, 
54  A  822,  96  AmSR  552,  59  LRA  455 
[rev  67  N.  J.  L.  76,  50  A  5233- 

Pa. — Sllgo  v.  Philadelphia  Rapid 
Transit  Co.,  224  Pa.  135,  73  A  211. 

[a]  A  puMlo  street  la  not  to  be 
regarded  aa  a  paaseag-er  station  for 
the  safety  of  which  a  street  railroad 
company  is  responsible,  when  used 
by  passengers  as  a  place  to  alight 
Thompson  v:  Gardner,  etc.,  R.  Co., 
193  Mass.  133,  78  NE  864,  118  AmSR 
459;  Spangler  v.  Saginaw,  Valley 
Tract  Co.,  152  Mich.  405,  ll6  NW 
373 

[b]  Duty  to  furnish  safe  egress 
not  applicable. — The  rule  that  a  street 
railroad  company,  stopping  cars  for 
discharging  passengers  at  a  place 
where  a  platform  or  station  is  main- 
tained or  adopted,  is  bound  to  furnish 
a  reasonably  safe  way  by  which 
they  may  leave  the  place,  is  not  ap- 
plicable where  passengers  are  set 
down  in  the  street.  Carleton  v. 
Rockland,  etc.,  R.  Co.,  110  Me.  397, 
86  A  334.  AnnCasl915A  1209. 

[c]  The  failure  of  a  street  rail- 
way to  repair  a  pavement  In  ac- 
cordance with  the  requirements  of 
a  city  ordinance  has  been  held  not 
to  give  a  right  of  action  to  one  who 
has  alighted  from  one  of  the  car- 
rier's cars  and  is  injured  in  con- 
sequence of  a  defect  in  the  pavement. 
Fielders  v.  North  Jersey  St  R  Co., 
68  N.  J.  L.  343,  53  A  404,  54  A  822, 
96  AmSR  562,  59  LRA  455  [rev  67 
N.  J.  L.  76,  50  A  6f3]. 

[d]  Where  consent  Is  obtained  to 
lay  street  railroad  tracks  on  a  public 
road,  it  becomes  the  duty  of  the 
company  to  conform  its  line  to  the 
established  grade  of  the  highway 
and  to  adjust  its  operation  to  the 
conditions  existing  on  the  ground; 
and  It  has  neither  the  right  nor  the 
duty  to  exercise  any  control  over  the 
highway,  nor  does  the  burden  rest  on 
it  to  furnish  approaches  or  places 
for  passengers  to  alight.  Sllgo  v. 
Philadelphia  Rapid  Transit  Co.,  224 
Pa  135,  73  A  211. 

[e]  Reserved  space. — Where  a 
street  railroad  was  empowered  to 
lay  its  tracks  In  a  reserved  space  in 
a  street  from  which  horses  and 
ordinary  teams  and  vehicles  were  ex- 
cluded, but  which  was  open  to  the 
use  of  pedestrians,  the  fact  that  that 
part  ox  the  street  was  not  open  to 
vehicle  traffic  did  not  Impose  on  the 
railroad  company  duties  other  than 
those  which  a  street  railroad  Is 
under  because  of  its  location  in  any 
street,  with  reference  to  persons  who 
had  been,  or  might  be,  passengers. 
Conroy  v.  Boston  El.  R.  Co.,  188 
Mass.   411.   74   NE  672. 

38.  Mahnke  v.  New  Orleans,  etc., 
R.  Co..  104  La.  411,  29  S  52;  White 
v.  Lewiston,  etc.,  St.  R.  Co.,  107  Me. 
412.  78  A  473;  Welch  v.  Syracuse 
Rapid  Transit  R.  Co.,  70  App.  Div. 
362,     76     NTS     178.       See    generally 


Street  Railroads   [36  Cyc  1497]. 

[a]  Illustration*— A  street  rail- 
road company  which, -as  partial  con- 
sideration for  the  acquisition  of  the 
f  ranch  tee  of  running  cars  through 
the  streets  of  a  city,  has  bound  it- 
self by  contract  to  pave  and  keep 
in  repair  the  street  between  its  rails, 
is  liable  to  a  person  for  Injuries 
sustained  by  accidentally  stepping 
Into  a  hole  In  the  street  between  the 
tracks  after  leaving  the  car,  where 
the  hole  had  been  in  existence  and 
visible  for  a  week,  and  the  crossing 
was  liable  to  have  holes  in  it  from 
extraneous  causes.  Mahnke  v.  New 
Orleans,  etc..  R  Co.,  104  La.  411,  29 
S  52. 

[b]  Bsleaae  from  obligation. — A 
resolution  of  the  city  council  em- 
powering; a  paving  company  to  take 
up  the  pavement  laid  by  a  street 
railroad  company  and  to  repave  the 
street  and  keep  it  in  repair  In  ac- 
cordance with  the  city's  specifica- 
tions, is  admissible  In  evidence,  In 
an  action  against  a  railroad  company 
for  Injury  sustained  by  a  passenger 
In  stepping;  into  a  hole  In  the  pave- 
ment on  alighting  from  Its  cars,  as 
showing;  that  the  company  was  re- 
lieved from  Its  obligation  to  keep  In 
repair  such  portion  of  the  street. 
Welch  v.  Syracuse  Rapid  Transit  R. 
Co.,   70  App.   Div.  862.  76  NTS   173. 

36.  See  infra  i  1349. 

37.  Colo. — Colorado  Springs,  etc., 
R.  Co.  v.  Petit,  87  Colo.  326,  86  P 
121. 

Ind. — Ft  Wayne  Tract.  Co.  v.  Mor- 
vlltus,  31  Ind.  A  464.  68  NE  304. 

Mo. — Macdonald  v.  St  Louis  Tran- 
sit Co^   108  Mo.  A.   374,  83   SW  1001. 

N.  T. — Schlesslnger  v.  Manhattan 
R  Co.,  49  Misc.  604,  98  NTS  840. 

Or. — Skottowe  v.  Oregon,  etc  R. 
Co.,  22  Or.  430,  80  P  222,  16  LRA 
593. 

[a]  Steamboat  landing.— The  fact 
that  an  approach  to  a  steamboat 
landing  Is  maintained  in  a  public 
street  will  not  relieve  the  carrier 
from  liability  for  defects  In  such 
approach.  Skottowe  v.  Oregon,  etc., 
R.  Co.,  22  Or.  430,  20  P  222,  16  LRA 
693. 

SB.  Montgomery  St.  R.  Co.  v. 
Mason.  133  Ala.  608.  32  S  261;  Wolf 
v.  Third  Ave.  R.  Co.,  67  App.  Div. 
605,  74  NTS  336;  Wells  v.  Stelnway 
R  Co.,  18  App.  Div.  180,  45  NTS 
864. 

39.  111. — Chicago,  etc.,  R.  Co.  v. 
Doan,  93  111.  A.  247  [aff  195  111.  168, 
62  NE  826]. 

Mich. — Lemon  v.  Grand  Rapids, 
etc.,  R  Co,  186  Mich.  647.  100  NW  22. 

Mo. — Waller  v.  Missouri,  etc.,  R. 
Co..  59  Mo.  A.  410. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Cris- 
well,  101  Tex.  399,  108  SW  806  [aff 
(Civ.  A.)  103  SW  695];  Stewart  v. 
International,  etc.,  R.  Co.,  63  Tex. 
289,  37  AmR  753;  San  Antonio,  etc., 
R.  Co.  v.  Turney,  33  Tex.  Civ.  A. 
626,  78  SW  256:  Gulf,  etc..  R.  Co. 
v.  Williams,  21  Tex.  Civ.  A.  469,  51 
SW  653. 

Wis. — Hartwig  v.  Chicago,  etc.,  R. 
Co..  49  Wis.  368.  6  NW  865. 

Ens;. — Robson  v.  North  Eastern  R. 
Co.,  2  Q.  B.  D.  85:  Rose  v.  North 
Eastern  R.  Co..  2  Ex.  D.  248;  Slner 
v.    Great    Western    R.    Co..    L.    R.    4 
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at  which  passengers  are  invited  to  get  on  or  off 
the  train,  and  this  rule  applies  also  to  street 
ears."  But,  if  a  passenger  enters  or  leaves  a  train 
or  car  at  a  place  not  intended  for  getting  on  board 
or  alighting,  without  any  invitation  or  direction 
so  to  do,  he  cannot  recover  for  injuries  resulting 
from  the  unsafe  character  of  the '  place.42  It  has 
been  held  that,  if  for  some  proper  reason  the  pas- 
senger is  required  or  allowed  to  leave  or  to  take 
the  train  at  a  place  not  the  customary  stopping' 
place,  what  is  required  of  the  carrier  is  care  with 


ap- 


respect  to  his  doing  so,  and  the  question  of 
proaches  is  not  involved.** 

[$  1340]  4.  Safety  of  Place  for  (letting  on  Board 
or  Alighting.  In  general,  with  reference  to  the 
place  afforded  to  the  passenger  for  getting  on  board 
or  alighting,  it  is  the  duty  of  the  carrier  to  use  rea- 
sonable care  to  see  that  it  is  a  safe  place,  whether 
it  is  the  usual  place  or  not,  if  it  is  one  at  which  the 
passenger  is  expressly  or  impliedly  invited  to  get 
on  or  off  the  train  or  car,  and  in  furtherance 
of  this  duty  the  carrier  should  stop  its  train  or  ear 


Exch.  117:  Fpy  v.  London,  etc.,  R. 
Co.,  18  C.  B.  N.  S.  225,  114  ECL  226, 
144  Reprint  42*. 

Ont. — Oldrlght  v.  Grand  Trunk  R. 
Co.,  22  Ont.  A.  28S. 

[a]  Abandoned  station. — A  rail- 
road company  cannot  defeat  a  re- 
covery for  Injuries  sustained  at  a 
station  by  the  claim  that  such  station 
was  abandoned,  where,  although  it 
kept  no  agent  and  sold  no  tickets 
there,  It  sold  tickets  to,  and  per- 
mitted passengers  to  get  off  and  on 
at  such  place.  Gulf,  etc,  R  Co.  v. 
Williams.  21  Tex.  Civ.  A.  469,  61 
SW  663. 

40.  U.  8.— Illinois  Cent.  R.  Co.  v. 
Foley,   S3   Fed.   469,    3   CCA  689. 

111. —  Davidson  v.  Illinois  Cent.  R. 
Co.,  164  111.  A.  47. 

Iowa, — Allender  v.  Chicago,  etc.,  R. 
Co.,  43  Iowa  276. 

Mich. — Cross  v.  Lake  Shore,  etc., 
R.  Co.,  69  Mich.  363,  37  NW  361.  IS 
AmSR  399. 

Miss. — Vlcksburg,  etc.,  R.  Co.  v. 
Howe,   62   Miss.   202. 

Mo. — Nurse  v.  St.  Louis,  etc.,  R. 
Co.,  61   Mo.  A.    67. 

N.  T. — Hulbert  v.  New  York  Cent. 
R.  Co.,  40   N.   Y.   145. 

Tex. — International,  etc.,  R.  Co.  v. 
Smith,  14  SW  642. 

Eng. — Bridges  v.  North  London  R. 
Co.,  L.  R.  7  H.  L.  213;  Lewis  v. 
London,  etc,  R.  Co.,  L.  R.  9  Q.  B.  66; 
Weller  v.  London,  etc,  R.  Co.,  L.  R 
9  C.  P.  126;  Cockle  v.  London,  etc., 
R.  Co.,  L.  R.  7  C.  P.  321. 

Ont. — Anderson  v.  Grand  Trunk  R 
Co.,  17   CanLTOccNotes   392. 

[a]  Here  stopping  is  not  an  invi- 
tation to  alight.  Lewis  v.  London, 
etc.,  R.  Co..  L.  R.  9  Q.  B.  66. 

[b]  Recognised  way. — (1)  It  is 
the  duty  of  a  railroad  company  to 
keep  in  a  reasonably  safe  condition 
a  recognized  way  used  by  the  public 
in  going  to  and  from  its  depot. 
Cross  v.  Lake  Shore,  etc.,  R.  Co., 
69  Mich.  363.  37  NW  361,  13  AmSR 
399.  (2)  A  hole  bo  near  a  recognized 
way  used  by  the  public  in  going  to 
and  from  a  railroad  depot  that  a 
man  in  the  "ordinary  aberrations  of 
travel"  might  fall  into  it  should  be 
guarded  by  the  company  to  prevent 
such  an  accident.  Cross  v.  Lake 
Shore,  etc.,  R.  Co.,  supra. 

[c]  Bridge. — A  railroad,  company 
may  be  liable  for  want  of  care  in 
securing  the  safety  of  a  bridge  over 
which  It  has  reason  to  suppose  that 
persons  traveling  in  charge  of  stock 
will  go.  Texas,  etc.,  R.  Co.  v.  Hud- 
man,  8  Tex.  Civ.  A.  309,  28  SW 
388 

41.  D.  C — Washington,  etc.,  R. 
Co.  v.  Grant.  11  App.  107. 

Iowa. — McGovern  v.  Interurban  R. 
Co..  136  Iowa  13.  Ill  NW  412,  125 
AmSR  216.  13  LRANS  476. 

N.  Y. — Steuer  v.  Metropolitan  St. 
R.  Co.,  46  App.  Div.  600,  61  NYS 
1059. 

Pa. — Malpass  v.  Hestonville,  etc., 
Pass.  R.  Co..  189  Pa.  599,  42  A  291. 

R.  I. — Bullock  v.  Butler  Exch.  Co., 
22  R.  T.  105.  46  A  273. 

Wash. — Henry  v.  Grant  St.  Electric 
R.  Co.,  24  Wash.  246.  64  P  137;  Vas- 
ele  v.  Grant  St.  Electric  R.  Co.,  16 
Wash.   602.   48   P   249. 

[a]  Interurban  car. — If  an  inter- 
urban car  is  stopped  and  a  passenger 
invited  to  alight  at  a  place  more 
hazardous  than  that  at  which  the 
car    might    conveniently    have    been 


stopped,  the  carrier  is  negligent.  Mc- 
Govern v.  Interurban  R.  Cd.,  136 
Iowa  13.  Ill  NW  412,  125  AmSR  215, 

13  LRANS  476  and  note. 

49.  Ga. — Central  R.  Co.  v.  Thomp- 
son, 76  Ga.  770. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

Iowa. — McDonald  v.  Chicago,  etc., 
R.  Co.,  26  Iowa  124,  96  AmD  114. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
Frazer,  55  Kan.   682,  40  P  923. 

Mass. — Buckley  v.  Old  Colony  R. 
Co.,    161    Mass.    26,    36  NE  683. 

Mo. — Gunderman  v.  Missouri,  etc., 
R.  Co.,   58   Mo.  A.   370. 

N.  H. — Murch  v.  Concord  R.  Corp., 
29    N.    H.    9,   61    AmD  631. 

Pa. — Bland  v.  Roxborough,  etc., 
R.  Co.,  13  Pa.  Super.  93. 

Tex. — International,  etc,  R.  Co.  v. 
Folllard.  66  Tex.  608,  1  SW  624,  69 
AmR  632. 

See  also  supra  {  1887. 

[aj  A  passenger  traveling  oa  an 
unfinished  railroad,  knowing  that 
station  facilities  have  not  yet  been 
provided,  cannot  recover  for  injuries 
resulting  from  want  of  such  facili- 
ties. Chicago,  etc.,  R.  Co.  v.  Frazer, 
56  Kan.   582,   40   P  923. 

43.  Central  R  Co.  v.  Thompson, 
76  Ga.  770;  Louisville,  etc.,  R.  Co.  v. 
Stokes,  12  KyL  192;  Adams  v.  Mis- 
souri Pac.  R.  Co.,  100  Mo.  555,  12 
SW  637,  13  SW  509:  St.  Louis,  etc. 
R.  Co.  v.  Martin,  26  Tex.  Civ.  A.  231. 
63  SW  1089;  Houston,  etc.,  R.  Co.  v. 
Smith,  (Tex.  Civ.  A.)  32  SW  710 
[app  dlsm  18  SCt  943  mem,  42  L.  ed. 
1214  mem]. 

44.  U.  S.— Post  v.  Koch,  30  Fed. 
208. 

Ala. — Montgomery  St.  R.  Co.  v. 
Mason,  133  Ala.  608,  32  S  261. 

Ark. — Steptoe  v.  St.  Louis,  etc,  R. 
Co.,  119  Ark.  76,  177  SW  417;  St. 
Louis,  etc.,  R  Co.  v.  Ward,  113  Ark. 
598,    168    SW   573 

Conn. — White  v.  Connecticut  Co.,  88 
Conn.  614,  92  A  411,  LRA1916C  609 
and  note. 

Ga. — Macon  R,  etc,  Co.  v.  Vin- 
lng,  120  Ga.  511,  48  SB  232;  Central 
R  Co.  v.  Thompson,  76  Ga.  770; 
Mlze  v.  Southern  R  Co.,  15  Ga.  A. 
265,  82  SE  925;  Johnson  v.  Seaboard 
Air  Line  R.  Co.,  13  Ga.  A.  298,  79 
SE  91. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Schmelling,  197  111.  619,  64  NE 
714  [aft  99  111.  A.  577];  Chicago,  etc., 
R.  Co.  v.  Winters,  175  111.  292,  51  NE 
901;  Chicago,  etc.,  R  Co.  v.  Fill- 
more, 57  III.  265. 

Ind. — Harris  v.  Pittsburg,  etc,  R. 
Co.,  32  Ind.  A  600,  70  NE  407. 

Iowa. — McGovern  v.  Interurban  R. 
Co..  136  Iowa  18,  111  NW  412,  125 
AmSR  216,  13  LRANS  476;  McDonald 
v.  Illinois  Cent  R.  Co.,  88  Iowa  345, 
55  NW  102. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Davis,  167  Ky.  239.  162  SW  1124; 
Cincinnati,  etc.,  R.  Co.  v.  Richardson, 

14  KyL  367;  Louisville,  etc.,  R.  Co. 
v.  Jones,  8  KyL  527. 

La. — Jullen  v.  Steamer  Wade 
Hampton,  27  La.  Ann.  377. 

Me.- — Maxfleld  v.  Maine  Cent.  R. 
Co..   100  Me.  79,  60  A  710. 

Mass. — Hllborn  v.  Boston,  etc.,  R. 
Co.,   191   Mass.  14.   77   NE  646. 

Mich.- — Mensing  v.  Michigan  Cent. 
R.  Co.,   117   Mich.    606.   76   NW  98. 

Minn. — Krai  v.  Burlington,  etc.,  R. 
Co..  71  Minn.  422.  74  NW  166. 

Miss. — Alabama,     etc.,     R     Co.     v. 


Stacy,  68  Miss.  463,  9  8  849;  Mem- 
phis, etc.,  R.  Co.  v.  Whitfield,  44 
Miss.  466.  7  AmR  69t. 

Mo. — Cossltt  v.  St.  Louis,  etc.  R- 
Co.,  224  Mo.  97,  123  SW  569;  West  v. 
St.  Louis  Southwestern  R.  Co.,  187 
Mo.  361,  86  SW  140;  Desklns  v.  Chi- 
cago, etc.  R  Co.,  151  Mo.  A.  432. 
132  SW  46;  Lynch  v.  St-  Louis  Tran- 
sit Co..  102  Mo.  A.  630,  77  SW  100; 
Bascom  v.  Wabash  R.  Co.,  102  Mo.  A. 
430,  76  SW  697;  Talbot  v.  Chicago, 
etc.,  R.  Co.,  72  Mo.  A.  291;  Warden 
v.  Missouri  Pac.  R  Co.,  35  Mo.  A. 
631. 

N.  J.— Falk  v.  New  York,  etc.  R. 
Co..  56  N.  J.  L.  380.  29  A  157. 

N.  Y. — Speck  v.  International  R. 
Co.,  133  App.  Div.  802.  118  NYS  71; 
Catterson  v.  Brooklyn  Heights  R  Co.. 
132  App.  Dlv.  399,  116  NYS  760: 
Flack  v.  Nassau  Electric  R.  Co..  41 
App.  Div.  399,  68  NYS  839;  Minor  v. 
Lehigh  Valley  R.  Co.,  81  App.  Div. 
307,  47  NYS  307;  Van  Ostran  v.  New 
York  Cent.,  etc.,  R.  Co.,  85   Hun   590. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co.,  168  N.  C.  621.  74  SE 
593;  Credle  v.  Norfolk,  etc,  R.  Co, 
151  N.  C.  60,  65  SE  604;  Plneus  v. 
Atlantic  Coast  Line  R.  Co.,  140  N.  C. 
460.  451,  63  SE  297.  Ill  AmSR  866 
[cit  Cyc];  Cable  v.  Southern  R  Co.. 
122  N.  C.  892,  29  SE  377. 

Pa. — Neslle  v.  Second,  etc.,  St*. 
Pass.  R.  Co..  113  Pa.  300,  6  A  72. 

R  I. — Howland  v.  New  York;  etc, 
R.  Co.,  26  R  I.  138,  68  A  683. 

Tex. — Houston,  etc,  R  Co.  v. 
Smith.  (Civ.  A.)  33  SW  896;  Ft. 
Worth,  etc.,  R.  Co.  v.  Davis,  4  Tex. 
Civ.  A.   851,   23  SW  787. 

Wash. — Murray  v.  Seattle  Electric 
CO;,  60  Wash.  444,  97  P  458. 

Wis. — Skow  v.  Green  Bay.  etc.  R 
Co.,  141  Wis.  21,   123  NW  138. 

Eng. — London  R.  Co.  v.  Glasscock, 
19  T.  L.  R.  305. 

B.  C. — Burke  v.  British  Columbia 
Electric  R.  Co..  7  B.  C.  86. 

[a]  Degree  of  oar*  raqalrad*— (l) 
A  carrier  must  exercise  a  hlg:h  de- 
gree of  care  in  providing  at  regular 
stations  means  by  which  passengers 
may  board  and  alight  in  safety. 
Roberts  v.  Atlantic  Coast  Line  R 
Co.,  155  N.  C.  79,  70  SE  1080.  <2)  A 
carrier  Is  not  required  to  exercise  the 
highest  degree  of  care  consistent 
with  the  operation  of  Its  railroad  in 
providing  reasonably  safe  means  for 
passengers  to  enter  and  depart  from 
its  cars  and  depot,  and  in  taking 
aboard  and  discharging  passengers. 
Pittsburg,  etc.,  R.  Co.  v.  Harris.  31 
Ind.  A.  77,  77  NE  1051.  (3)  A  rail- 
road company  must  exercise  the 
highest  degree  of  care  and  skill  rea- 
sonably practicable  in  providing  pas- 
sengers with  a  safe  means  of  alight- 
ing from  trains.  Pennsylvania  Co.  v. 
McCaffrey,  173  III.  169.  60  NE  711 
[aft  68  111.  A.  636]v 

fb]  Heed  not  be  unusual  and  un- 
safe.—The  place  where  a  passenger 
alights  from  a  train  need  not  be 
"unusual,"  as  well  as  unsafe,  to 
make  the  carrier  liable  for  his  in- 
Jury.  Louisville,  etc.,  R.  Co.  t. 
Davis,  157  Ky.  239,  162  SW  1124. 

[c]  Mixed  train. — (1)  The  duty  of 
a  carrier  to  furnish  its  passengers  a 
reasonably  safe  place  to  alight  from 
or  enter  its  cars  Is  not  changed  be- 
cause the  train  is  a  mixed  o'<e  car- 
rying both  passengers  and  freight 
St.   Louis,   etc.,   R.  Co.   v.   Ward,  lit 


For  later  oases,  development*  and  changes  in  the  law  see  cumulative  Annotations, 


title,  page  and  note  number. 
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at  the  station  platform,41  or  at  a  reasonably  safe 
and  convenient  place.46  Thus,  while  a  street  rail- 
road company  may  not  be  obliged  to  furnish  a 
passenger  a  safe  place  to  alight  from  its  car,  where 
it  is  stopped  at  other  than  a  regular  stopping  place 
at  his  instance,"  yet  as  to  passengers  generally,  it  is 
required  to  exercise  reasonable  care  in  selecting  a 
place  at  which  to  stop  its  cars  to  allow  them  to 


board  or  alight  with  safety;4*  and  this  duty  is  met 
when  it  stops  its  car  so  that  the  passenger  in  alight- 
ing will  step  on  a  part  of  the  street  properly 
marked  for  public  travel.49  If  the  company  has 
provided  any  portion  of  its  roadbed  as  a  place  for 
passengers  to  alight,  it  must  exercise  reasonable 
care  to  keep  that  particular  place  safe  for  the  pur- 
pose.10   Furthermore  it  is  the  duty  of  the  persons 


[el     J.  cantor  la  not  relieved  of 
duty  to  furnish  a  Ufa  plaoa  to 


Ark.  698,  168  BW  578;  Le  Due  v.  St. 
Louis,  etc.,  R.-  Co.,  IBS  Mo.  A.  136, 
140  SW  758.  (2)  A  carrier  stop- 
ping Its  mixed  train  before  reaching" 
the  station  platform,  so  as  to  make 
a  step  of  three  feet  from  the  car 
step  to  the  ground  which  is  dry  and 
smooth,  does  not  fail  to  perform  its 
duty  to  give  the  passengers  a  rea- 
sonably safe  place  at  which  to  alight, 
and,  where  a  passenger  Is  Injured 
while  alighting  at  such  place  because 
of  her  failure  to  leave  her  baggage  on 
the  step  until  she  reaches  the  ground, 
the  carrier  is  not  liable.  Deskins  v. 
Chicago,  etc.,  R.  Co.,  161  Ho.  A.  432, 
132  SW  45. 

[d]  Where  a  passenger  takes  the 
wrong:  train  by  mistake,  and  not  by 
any  negligence  of  the  carrier,  the 
latter  is  liable  for  injuries  from  re- 
quiring him  to  disembark  at  an  un- 
safe place.  Johnson  v.  Seaboard  Air 
Line  R.  Co.,  13  Ga.  A.  298,  79  SB  91. 
See  also  supra  I  1192^ 

thi'l " 

alight,  by  knowledge  on  the  part  of 
the  passenger  that  the  carrier  had 
not  previously  been  discharging  that 
duty.  McGovern  v.  Interurban  R. 
Co.,  136  Iowa  18,  111  NW  412,  125 
AmSR  216,  13  LRANS  476. 

[f]  invitation  to  alight*— (1)  Ar- 
rival of  a  train  at  the  terminus  of 
the  line,  and  at  the  usual  place  for 
passengers  to  alight,  shows  an  invi- 
tation to  alight.  Kearney  v.  Sea- 
board Air  Line  R.  Co.,  168  N.  C.  521, 
74  SB  593.  (2)  Unless  an  electric 
railroad  company  has  by  its  prac- 
tice waived  its  established  rule  that 
passengers  shall  alight  only  at  the 
designated  stopping  places,  the  slow- 
ins  up  of  a  car  before  crossing  an- 
other track  at  a  place  not  desig- 
nated as  a  stopping  place  Is  not  an 
invitation  to  passengers  to  alight, 
and  evidence  that  passengers  have 
been  in  the  habit  of  taking  advantagb 
of  such  slowing  up  or  stopping  to 
alight  there  does  not  establish  such 
waiver.  Stevens  v.  Boston  £11.  R. 
Co..  199  Mass.  471,  85  NE  571. 

■46.  Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  246,  48  NE  12;  St. 
Louis,  etc.,  R  Co.  v.  Lee,  37  Okl.  545, 
132  P  1072,  46  LRANS  357;  Schaffer 
v.   Rex,  14  Can.  Exch.  403. 

[a]  An  invitation  Is  extended  to 
persons  to  enter  and  become  pas- 
sengers on  a  railroad  train  only 
when  it  has  been  brought  to  a  full 
stop  at  a  station  platform  or  other 
place  which  has  been  provided  and 
used  for  the  discharge  and  reception 
of  passengers.  Cleveland,  etc.,  R. 
Co.  v.  Wade,  18  Ind.  A.  346,  48  NE  12. 

Duty  to  stop  at  place  for  alighting 
ajonaralljr  see  supra  SS  1233,  1269. 

46.  McGovern  v.  Interurban  R. 
Co.,  136  Iowa  13.  Ill  NW  412,  125 
AmSR  215,  13  LRANS  476;  Le  Due 
v.  St.  Louis,  etc.,  R.  Co.,  159  Mo.  A. 
13  6,   140  SW  758. 

[a]  Interurban  road. — Although  an 
interurban  railroad  operating  cars 
which  for  the  accommodation  of  pas- 
sengers stopped  at  highway  cross- 
ings was  not  required  to  provide  a 
passenger  platform  at  such  cross- 
ings, it  was  required  to  exercise  rea- 
sonable care  to  enable  passengers  to 
alight  with  as  little  danger  as  prac- 
ticable, and,  where  a  car  was  stopped 
at  a  highway  crossing,  and  a  pas- 
senger invited  to  alight  at  a  place 
more  hazardous  than  that  at  which 
the  car  might  conveniently  have  been 
stopped,  the  railroad  was  negligent. 
McGovern  v.  Interurban  R  Co.,  136 
Iowa  13,  111  NW  412.  126  AmSR  215, 
12   LRANS  476  and   note. 

47.  Turner  v.  City  Electric  R.  Co., 


134  Ga.  869.  68  SE  736:  Bird  v.  Sa- 
vannah Electric  Co.,  16  Ga.  A.  463,  85 
SE  621;  Flack  v.  Nassau  Electric  R. 
Co.,  41  App.  Div.  399,  68  NTS  839; 
Bland  v.  Roxborough,  etc.,  R.  Co.,  13 
Pa.  Super.  93;  Henry  v.  Grant  St. 
Electric  R.  Co.,  24  Wash.  246,  64  P 
137. 

[a]  Where  a  street  oar  is  not 
stopped  at  the  place  Indicated  by  the 
passenger,  but  is  stopped  at  a  dis- 
tance beyond,  at  a  place  where  it  Is 
unsafe  for  the  passenger  to  alight, 
the  carrier  Is  negligent.  Henry  v. 
Grant  St.  Electric  R.  Co.,  24  Wash. 
246,   64   P  137. 

Oar*  required  where  a  passenger  Is 
taken  up  or  let  off  at  a  place  other 
than  the  regular  stopping  place  see 
infra  li   1360,  1361. 

48.  Ala.— Mobile,  etc.,  R.  Co.  v. 
Walsh,   146  Ala.   295,  40  S  660. 

Ga. — Turner  v.  City  Electric  R. 
Co.,  134  Ga.  869;  68  SE  735;  Bird  v. 
Savannah  Electric  Co.,  16  Ga.  A.  453, 
85  SE  621. 

111. — Burgs  v.  St.  Louis,  etc,  R. 
Co.,  193  111.  A.  492;  Slocum  v.  Peoria 
R.  Co.,  179  111.  A.  317. 

Kan. — Haas  v.  Wichita  R.,  etc.,  Co., 
89  Kan.  613,  132  P  195,  48  LRANS 
974. 

La. — Carroll  v.  New  Orleans  R., 
etc.,  Co.,  132  La.  683,  61  S  752; 
Leveret  v.  Shreveport  Belt  R.  Co., 
110  La.  399,  34  S  579. 

Me. — White  v.  Lewlston,  etc,  St.  R. 
Co.,  107  Me.  412.  78  A  473. 

.Md. — Hayes  v.  United  R.,  etc.,  Co., 
124  Md.  687,  93  A  226. 

Mass. — Farrlngton  v.  Boston  El.  R. 
Co.,  202  Mass.  315,  88  NE  678. 
.  Mich.— Fuller  v.  Detroit  United  R. 
Co..  176  Mich.  135,-  142  NW  672; 
Spangler  v.  Saginaw  Valley  Tract. 
Co.,   152  Mich.   405,  116  NW  373. 

Minn. — Stewart  v.  St  Paul  City  R. 
Co.,  78  Minn.  86,  80  NW  854. 

Mo. — Senf  v.  St.  Louis,  etc.,  R.  Co., 
112  Mo.  A.  74,  86  SW  887. 

N.  H. — Bass  v.  Concord  St.  R.  Co., 
70  N.  H.  170,  46  A  1056. 

N.  Y. — Grlssinger  v.  International 
R.  Co.,  143  App.  Dlv.  631,  128  NTS 
63;  MacKenzle  v.  Union  R.  Co.,  82 
App.  Div.  124,  81  NTS  748  [aff  178 
N.  Y.  638  mem,  71  NE  1134  mem]. 

Or. — Simmons  v.  Oregon  R.  Co.,  41 
Or.  151.  69  P  440,  1022. 

R.  I. — Morrison  v.  Rhode  Island 
Co.,  87  A  199,  45  LRANS  988. 

Can. — Blakely  v.  Montreal  Tram- 
ways Co.,  20   DomLR  643. 

Que. — Montreal  St  R.  Co.  v.  Chev- 
andler,  24  Que.  K.  B.  48,  24  DomLR 
849 

[a]  Where  a  street  is  temporarily 
defective,  (1)  and  a  passenger  alight- 
ing is  apt  to  step  on  the  defect,  a 
street  railroad  company  may  be  held 
to  reasonable  care,  either  by  way  of 
warning  or  otherwise;  but,  where 
there  is  nothing  in  the  appearance 
of  the  passenger  to  Indicate  to  a  con- 
ductor that  she  has  not  ordinary 
capacity  to  care  for  herself,  or  that 
it  would  be  more  dangerous  for  her 
to  alight  than  for  other  persons,  the 
company  has  a  right  to  assume  that 
she  knows  generally  of  the  construc- 
tion of  sidewalks.  Farrlngton  v. 
Boston  El.  R.  Co.,  202  Mass.  316,  88 
NE  578.  (2)  If  the  act  of  a  third 
party,  in  reconstructing  a  street  pav- 
ing, has  rendered  dangerous  an 
alighting  place  chosen  by  the  street 
railroad,  the  latter  must,  even  at  the 
risk  of  inconvenience  to  the  pas- 
senger, choose  another  point  of 
alighting  for  the  time  being  at  least, 
or  It  should  take  reasonable  and  pru- 
dent steps  to  cause  the  threatened 
danger  for  the  time  being  to  disap- 
pear, or  should  warn  of  the  danger  a 


passenger  who  is  about  to  alight. 
Blakely  v.  Montreal  Tramways  Co., 
20  DomLR  643. 

[b]  Boiling;  stone  in  streets— A 
street  railroad  company  which  has 
no  regular  stations,  but  stops  its  cars 
at  or  near  street  crossings,  having  no 
control  over  the  location  of  its 
tracks,  nor  over  the  street  between 
its  tracks  and  the  curb.  Is  not  liable 
for  an  Injury  to  a  passenger  re- 
ceived by  stepping  on  a  rolling- 
stone  in  the  street  between  the  track 
and  the  curb  when  alighting  from  a 
car,  where  it  does  not  appear  that 
the  place  was  so  unusually  dangerous 
or  unsuitable  as  to  render  the  stop- 
ping of  the  '  car  there  negligent. 
Conway  v.  Lewlston,  etc.,  R.  Co.,  90 
Me.  199,  38  A  110. 

[c]  Street  under  repair. — Where  a 
passenger  is  induced  to  alight  In 
darkness  at  a  place  where  the  street 
is  being  repaired,  and  steps  from  the 
car  on  a  loose  brick  before  she  is 
clear  of  the  car  and  while  still  a 
passenger,  the  company  is  liable. 
Slocum  v.  Peoria  R.  Co.,  179  111.  A. 
317. 

[d]  Stopping'  street  oar  at  unusual 
place.— Stopping  a  street  car  at  a 
place  which  Is  not  as  safe  as  the 
one  where  the  car  is  usually  stopped 
may  be  negligence.  Bass  v.  Concord 
St.  R.  Co.,  70  N.  H.  170,  46  A  1056. 

[el  A  depression  (1)  in  a  pave- 
ment a  step  away  from  where  the 
passengers  alight  is  situated  near 
enough  to  the  track  to  make  it  an 
alighting  place  and  render  the  com- 

Sany  liable  if  it  is  unsafe.  Fuller  v. 
letrolt  United  R.  Co.,  176  Mich.  135, 
142  NW  572.  (2)  Where  near  a 
cross  street  there  existed  a  hole  ad- 
joining the  track  of  a  street  railroad 
running  in  the  suburban  part  of  a 
town,  and  a  car  stopped  with  the 
rear  exit  back  from  the  cross  street 
and  directly  opposite  such  hole,  and 
a  passenger  alighted  at  night  and 
walked  into  it,  thinking  she  was  on 
the  cross  street,  the  existence  of  the 
hole  would  not  make  the  place  of 
alighting  a  dangerous  one,  or  re- 
quire the  conductor  to  warn  the  pas- 
senger of  its  existence.  Hayes  v. 
United  R.,  etc,  Co.,  124  Md.  687,  93 
A  226.  (3)  A  depression  four  or  five 
inches  deep,  and  but  a  few  Inches  In 
extent,  does  not  render  a  point  In  the 
street  six  or  eight  feet  distant  there- 
from an  unsafe  place  for  street  car 
passengers  to  alight,  especially 
where  there  is  no  occasion  for  them 
to  pass  over  such  depression  to  reach 
the  nearest  crossing.  Carroll  v..  New 
Orleans  R„  etc.,  Co.,  132  La.  683,  61 
S  752.  (4)  A  depression  twelve 
inches  square  and  of  a  maximum 
depth  of  three  inches,  located  a  step 
away  from  where  a  passenger  would 
alight  from  a  street  car,  is  not  an 
unsafe  place  for  the  landing  of  pas- 
sengers. Fuller  v.  Detroit  United  R. 
Co.,  supra. 

[f]  Where  a  street  oar  company 
operates  an  open  car  with  transverse 
seats,  the  implied  invitation  on  the 
stopping  of  the  car,  or  the  implied 
representation  as  to  the  safety  of 
the  points  on  the  street  opposite  the 
seats,  Is  not  restricted  to  one  side  or 
the  other  in  the  absence  of  warning 
by  the  company.  White  v.  Lewlston, 
etc,  St  R>  Co.,  107  Me.  412.  78  A  473. 

49.  Burge  v.  St.  Louis,  etc.,  R.  Co., 
193  111.  A.  492;  Farrlngton  v.  Boston 
El.  R.  Co..  202  Mass.  315,  88  NE 
578;  Creenan  v.  International  R.-  Co., 
139  App.  Dlv.  863,  124  NTS  360. 

50.  Tipton  v.  Topeka  R.  Co.,  89 
Kan.  451,  132  P  189;  Topp  v.  United 
R.,  etc.,  Co.,  99  Md.  630,  59  A  52,  1 
AnnCas  912;  Flack  v.  Nassau  Electric 
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operating  a  street  car  to  know  that  the  place  at 
which  the  car  is  stopped  to  allow  passengers  to 
alight  is  reasonably  safe,"  and  the  passenger  has 
a  right  to  assume  that  it  is  safe,  unless  it  is  obvi- 
ously dangerous." 

Transferring  from  one  car  to  another.  Where  a 
passenger  is  required  to  transfer  from  one  car  to 
another,  he  must  be  furnished  not  only  a  suitable 
place  to  alight,  but  also  a  reasonably  safe  way  to 
make  the  transfer.5* 


[4  1341]  '5.  Safety  of  Stations,  Platforms, 
Walks,  and  Landing  Places — a.  In  General  The 
care  required  of  the  carrier  for  the  protection  of 
a  passenger  on  its  premises  involves  reasonable 
care  to  provide  and  maintain  safe  and  adequate 
stations,  platforms,  walks,  steps,  and  landings  for 
use  in  waiting  for,  approaching,  and  leaving  trains 
or  other  means  of  conveyance  in  which  the  trans- 
portation is  to  be,  or  has  been,  furnished;1*  and 
it  is  liable  for  injuries  caused  by  defects  whieh 


R.  Co.,  41  App.  Dlv.  399.  68  NTS  S39. 

[a]  Utmost  oar*. — A  street  rail- 
road company  discharging  Its  pas- 
sengers on  Its  private  way  is  bound 
to  the  utmost  degree  of  care  in  pro- 
curing a  safe  place  for  the  pas- 
sengers to  alight.  Topp  v.  United  R., 
etc.,  Co.,  99  Md.  630,  59  A  52,  1  Ann 
Cas  912  and  note. 

SI.  Mobile,  etc.,  R.  Co.  v.  Walsh, 
146  Ala.  295,  40  S  660:  Tilden  v. 
Rhode  Island  Co.,  27  R.  I.  482,  63  A 
675. 

[a]  Knowledge  of  depression.— 
Where  a  depression  into  which  a  pas- 
senger stepped  on  alighting  from  a 
car  had  been  there  for  a  long  time, 
and  at  the  time  of  the  accident  grad- 
ing was  being  done  to  level  up  the 
ground  adjacent  to  the  rails  near  by, 
and  the  carrier  had  established  a 
white  pole  as  a  stopping  place  near 
the  point  of  the  accident,  and  the  de- 
pression was  hid  from  view  as  the 
passenger  sat  in  the  car,  it  was  suf- 
ficient to  import  notice  to  defendant 
of  the  unsafe  condition  of  the  ground 
and  to  make  out  a  prima  facie  case 
of  Its  negligence.  Tilden  v.  Rhode 
Island  Co.,  27  R.  I.  482,  63  A  675. 

68.     See  infra  i  1498. 

S3.  Ind. — Louisville,  etc..  Tract. 
Co.  v.  Walker.  177  Ind.  38.  97  NE  151. 

Mass. —  Wakeley  v.  Boston  El.  R. 
Co..  217  Mass.  488.  105  NB  436;  Rose 
v.  Boston,  etc.,  R  Co.,  194  Mass.  415, 
80  NB  680. 

Mich.— Wilson  v.  Detroit  United  R. 
Co..    167   Mich.   107.    132   NW   762. 

N.  T. — Creenan  v.  International  R. 
Co..  139   App.  Dlv.  863,   124  NYS   360. 

W.  Va. — Killmyer  v.  Wheeling 
Tract.  Co.,  72  W.  Va.  148.  77  SE  908, 
48  LRANS  683  and  note,  AnnCas 
1916C  1220. 

B.  C. — Schnell  v.  British  Columbia 
Electric  R.  Co..  15  B.  C.  378. 

[a]  Deg-ree  of  care.— (1)  Where  a 
track  Is  obstructed,  and  a  transfer  to 
another  car  is  necessary,  a  passenger 
Is  entitled  to  the  highest  degree  of 
care  which  the  carrier  can  give  him. 
Killmyer  v.  Wheeling  Tract.  Co.,  72 
W.  Va.  148,  77  SE  908,  48  LRANS  683, 
AnnCasl915C  1220.  (2)  The  rule 
which  requires  only  ordinary  care  of 
railroad  carriers  in  maintaining  safe 
places  for  the  Ingress  and  egress  of 
passengers  to  and  from  their  trains 
at  regular  stopping  places  does  not 
apply  to  the  obligation  imposed  on  a 
street  railroad  company  requiring  a 
passenger  to  alight  from  a  car  to 
board  another  to  .complete  his  Jour- 
ney, because  of  excavations  of  the 
track  and  street,  the  obstructions  of 
the  street,  the  stopping  of  the  car  in 
the  middle  of  a  square,  the  con- 
dition of  the  place  of  alighting,  and 
the  requirement  of  the  passenger  to 
alight  being  brought  about  by  the 
company.  Louisville,  etc..  Tract.  Co. 
v.  Walker.  177  Ind.  38,  97  NE  161. 

[b]  Defects  In  street. — While  one 
transferring  from  one  street  car  to 
another  does  not  lose  his  status  as 
a  passenger,  nevertheless  the  street 
railroad  having  furnished  a  safe 
place  in  the  street  for  the  passenger 
to  alight  and  to  reombark  is  not 
liable  ror  defects  or  dangers  In  the 
street.  Wilson  v.  Detroit  United  R. 
Co.,  167  Mich.  107,  132  NW  762. 

[c]  Path  around  obstruction. — 
Where  a  street  car  company  volun- 
tarily provides  and  points  out  to  pas- 
sengers a  path  around  an  obstruc- 
tion to  their  line  to  a  point  where  the 
route  is  continued,  it  assumes  an  ob- 


ligation to  make  reasonable  provision 
for  their  safety,  regardless  of 
whether  the  relation  of  carrier  and 
passenger  exists  while  they  are  pass- 
ing around  the  obstruction;  and  the 
fact  that  the  carrier  has  not  obtained 

fiermlsslon  from  the  owner  of  the 
and  over  which  the  path  lays  to  use 
the  land,  so  that  both  the  carrier  and 
those  using  the  path  are  trespassers 
against  the  owner,  does  not  relieve 
the  carrier  from  exercising  due  care 
for  the  safety  of  those  whom  it  in- 
vites to  use  the  path.  Powers  v.  Old 
Colony  St.  R.  Co.,  201  Mass.  66,  87 
NE  192. 

64.  U.  S. — Southern  Pac.  R.  Co.  v. 
Hall,  100  Fed.  760,  41  CCA  50;  Green 
v.  Pennsylvania  R.  Co.,  36  Fed."  66 
[aft  140  U.  S.  49,  11  SCt  660.  35  L. 
ed.  339];  Harkey  v.  Texas,  etc.,  R. 
Co.,  11  F.  Cas.  No.  6,065;  Seymour  v. 
Chicago,  etc.,  R  Co.,  21  F.  Cas.  No. 
12,686,  3  Bias.  48. 

Ala. — Waldrop  v.  Nashville,  etc.,  R. 
Co.,  183  Ala.  226,  62  S  769. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Dun- 
can, 119  Ark.  287,  177  SW  1132; 
Arkansas,  etc.,  R  Co.  v.  Robinson, 
96  Ark.  32,  ISO  SW  536. 

Cal. — Jamison  v.  San  Jose,'  etc.,  R. 
Co..  55  Cal.  593. 

Colo. — Union  Depot,  etc..  Co.  v. 
Londoner.  50  Colo.  22,  114  P  316,  33 
LRANS  433. 

Qa. — Central  R.,  etc.,  Co.  v.  Smith, 
80  Qa.  526,  5  SE  772. 

111. — Chicago,  etc,  R.  Co.  v.  Walker, 
217  111.  606,  75  NE  520  [aff  118  111. 
A.  397];  Chicago,  etc.,  R.  Co.  v.  Wil- 
son, 63  111.  167. 

Ind. — Pennsylvania  Co.  v.  Marion, 
123  Ind.  415,  23  NE  973,  18  AmSR 
330,  7  LRA  687;  Louisville,  etc.,  R. 
Co.  v.  Lucas,  119  Ind.  683,  21  NB 
968,  6  LRA  193-  New  York,  etc.,  R. 
Co.  v.  Doane,  115  Ind.  435,  17  NE  918. 
7  AmSR  451.  1  LRA  167:  Cleveland, 
etc..  R.  Co.  v.  Jones,  61  Ind.  A  245, 
99  NB  503. 

Iowa. — Drummy  v.  Minneapolis, 
etc.,  R  Co.,  153  Iowa  479,  133  NW 
655;  Dieckmann  v.  Chicago,  etc.,  R. 
Co..  145  Iowa  560,  121  NW  676,  189 
AmSR  420.  31  LRANS  338;  McNaugh- 
ton  v.  Illinois  Cent.  R.  Co.,  136  Iowa 
177,  113  NW  844;  Dieckmann  v.  Chi- 
cago, etc.,  R.  Co.,  105  NW  526. 

Kan. — Irvin  v.  Missouri  Pac.  R. 
Co.,  81  Kan.  649,  106  P  1063.  26  LRA 
NS  739:  Atchison,  eta,  R.  Co.  v. 
Allen.  75  Kan.  190,  8f 
LRANS  576. 

Ky.— Louisville,     etc.. 
Smith,   9   KyL   404. 

Me. — Polland  v.  Grand  Trunk  R 
Co.,  112  Me.  286,  92  A  38;  Woodbury 
v.  Maine  Cent.  R.  Co..  110  Me.  224,  85 
A  753,  43  LRANS  682;  Maxfield  v. 
Maine  Cent.  R.  Co.,  100  Me.  79,  84, 
60  A  710   [quot  Cyc]. 

Mass. — Jordan  v.  New  York,  etc., 
R.  Co.,  165  Mass.  346,  43  NB  111,  62 
AmSR  622,  32  LRA  161;  Keefe  v. 
Boston,  etc.,  R.  Co.,  142  Mass.  251, 
7   NE  874. 

Mich. — McCormick  v.  Detroit,  etc., 
R.  Co.,  141  Mich.  17.  104  NW  390. 

Minn. — Hull  v.  Minneapolis,  etc,  R. 
Co.,  116  Minn.  349,  133  NW  852. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Daniels.  96  Miss.  314,  60  S  721,  27 
LRANS   128. 

Mo. — Joyce  v.  Metropolitan  St.  R. 
Co.,  219  Mo.  344.  118  SW  21;  Fuller- 
ton  v.  Fordyce,  144  Mo.  519,  44  SW 
105«;  Barth  v.  Kansas  City  El.  R. 
Co..  142  Mo.  635,  44  SW  778;  Eichorn 
v.  Missouri,  etc.,  R.  Co.,  130  Mo.  675. 
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32  SW  993;  Fullerton  v.  Fordyce,  121 
Mo.  1,  25  SW  587,  42  AmSR  ill; 
Chase  v.  Atchison,  etc.,  R.  Co.,  134 
Mo.  A  666,  114  SW  1141:  Waller  v. 
Missouri,  etc.,  R.  Co..  69  Mo.  A  116. 

N.  J. — Exton  v.  Central  R.  Co.,  13 
N.  J.  L.  356,  46  A  1099,  56   LRA  508. 

N.  Y. — Weldon  v.  New  York.  etc.. 
R.  Co.,  159  App.  Div.  649.  144  NT8 
868;  McCormack  v.  Interborourh 
Rapid  Transit  Co.,  132  App.  Dlv.  703. 
117  NYS  532  [rev  61  Mlec.  601,  UJ 
NYS  1008];  Fox  v.  New  York,  5  Apt. 
Div.  349,  39  NYS  309;  Redner  v.  Le- 
high, etc..  R.  Co.,  73  Hun  562,  21 
NYS  1050  [aff  148  N.  Y.  733  mem,  42 
NB  725  mem];  Clussman  v.  Lone 
Island  R.  Co..  9  Hun  618  [aff  73  N. 
Y.  606];  Llscomb  v.  New  Jersey  R., 
etc.,  Co.,  6  Lans.  75;  Kiernan  v.  Man- 
hattan R.  Co.,  27  Misc.  841  mem.  SI 
NYS  394  [rev  on  other  grounds  28 
Misc.  516.  59  NYS  628]. 

N.  C- — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462,  77  SE  402; 
Mangum  v.  North  Carolina  R.  Co, 
146  N.  C.  152,  68  SB  913.  122  AmSR 
437,   13  LRANS  589. 

Okl. — Mayne  v.  Chicago,  etc,  R 
Co.,   12  Okl.    10,   69  P  933. 

Or. — Flnseth  v.  Suburban  R.  Co., 
32  Or.  1,  51  P  84,   39  LRA  517. 

Tex. — Texas,  etc..  R.  Co.  v.  Brown. 
78  Tex.  897,  14  SW  1034. 

Va. — Chesapeake,  etc.,  R.  Co.  t. 
Mathews,  114  Va.   173.  76   SE  281. 

Wash. — Harris  v.  Seattle,  etc,  R. 
Co.,  66  Wash.  27,  117  P  601. 

W.  Va. — Barker  v.  Ohio  River  R 
Co.,  61  W.  Va.  423,  41  SE  148,  SO 
AmSR  808. 

Ont. — Morrison  v.  Pere)  Marquette 
R.  Co.,  28  Ont.  L.  319,  12  DomLR 
344.  4  OntWN  889,  15  CanRCas  40« 
[dlsra  app  27  Ont.  L.  271   (aff  27  Ont 


L.  551)f. 

[a]     Ordinary 


eaxe  to  keep  la  i 


oondltlon. — It  is  the  company's  duty 
to  exercise  ordinary  care  to  keep  its 
waiting  room  in  a  safe  condition,  so 
that  it  is  inaccurate  to  Instruct  that 
a  carrier  must  keep  its  waiting  room 
in  a  reasonably  safe  condition.  St 
Louis,  etc.,  R.  Co.  v.  Grimsley,  II 
Ark.  64,  117  SW  1064. 

[b]  If  the  defects  In  a  passage- 
way from  »  railroad  station  an 
triSUng,  the  company  is  not  guilty  of 
failing  to  provide  a  reasonably  safe 
passageway,  but  if.  In  the  opinion  of 
the  jury,  the  defects  are  serious  and 
the  hole  is  dangerous,  there  is  a 
breach  of  its  duty.  Chesapeake,  etc. 
R  Co.  v.  Mathews,  114  Va.  173,  « 
SB  288. 

[c]  Tailors  to  keep  door  loekec— 
Where  doors  in  a  passenger  waiting 
room  were  respectively  labeled 
"Basement"  and  "Toilet,"  and  plain- 
tiff, a  passenger,  intending  to  enter 
the  toilet,  by  mistake  opened  the 
basement  door  and  was  Injured  by 
falling  downstairs,  the  door  and 
stairs  being  necessary  for  the  con- 
venient use  of  the  station,  the  car- 
rier was  not  negligent  in  failing  to 
keep  the  door  locked.  McNaugnton 
v.  Illinois  Cent.  R.  Co..  136  Iowa  177, 
113  NW  844. 

[d]  Movable  ticket  booth  am* 
sign. — It  is  not  negligence  for  a  car- 
rler  to  maintain  a  movable  ticket 
booth  and  a  movable  sign  on  stand- 
ards on  the  pier  of  a  steamship  com- 
pany for  the  convenience  of  passen- 
gers, so  as  to  entitle  a  passenger  to 
recover  for  injuries  sustained  in  fall- 
ing over  the  sign  when  stepphu; 
back  from  the  ticket  window.    Penn- 


For  later  eases,  developm*  its  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page 
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are  known,  or  ought  to  be  known,58  but  not  for 
those  caused  by  mere  depressions  or  irregularities 
of  which  it  has  no  knowledge  as  being  of  'a  dan- 
gerous character.86  The  carrier's  liability  in  this 
respect  is  the  same  as  that  of  any  person  to  an- 
other who  has  by  invitation  or  inducement  come  on 
his  premises  to  transact  business.57  .This  duty,  rela- 
tive to  station  facilities,  is  one  which  the  carrier 
owes  to  the  traveling  public,68  and  if  another  at- 
tempts to  perform  it  for  the  carrier  it  still  remains 
a  duty  to  the  traveling  public  from  such  other5" 
and  also  from  the  carrier.80 

Platforms.    It  may  be  necessary  for  a  railroad 

sylvanla   R.    Co.    v.    O'Neil,    204    Fed. 
584.  123  CCA  52.  ' 

[e]  Sidewalks. — A  railroad  com- 
pany Is  bound  to  exercise  the  same 
degree  of  care  In  keeping;  sidewalks 
constructed  for  the  use  of  its  pas- 
sengers in  safe  condition  that  a  mu- 
nicipal corporation  Is  with  respect 
to  public  sidewalks.  Weldon  v.  New 
York,  etc..  R.  Co..  159  App.  Div.  64», 
144  NTS  868;  O'Reilly  v.  Lone  Island 
R.  Co..  16  App.  Div.  79.  44  NYS  264; 
Bateman  v.  New  York  Cent.,  etc.,  R. 
Co.,  47  Hun  (N.  Y.)  429.  And  see 
Municipal  Corporations  [28  Cyc  1340 
et  seq]. 


company,  at  the  usual  stopping  places,  to  furnish 
and  maintain  platforms  suitable  and  adequate  for 
taking  up  and  setting  down  passengers,  and  to 
exercise  reasonable  care  to  keep  the  platform  in  a 
reasonably  safe  condition  regardless  of  its  owner- 
ship ;82  and  this  rule  applies  at  a  flag  station,88 
but  it  has  been  held  that  it  does  not  apply  at  a 
place  other  than  a  regular  or  usual  stopping 
place.8*  The  carrier  must  construct  and  maintain 
a  platform  in  such  a  reasonably  safe  condition 
that  passengers  may,  in  the  exercise  of  due  care, 
walk  over  it,88  or  step  from  the  steps  of  a  car 
to  the  platform,  or  vice  versa,  in  safety.88    In  f ur- 


[f]  Temporary  sidewalk. — Where 
a  street  railroad  company  erects  a 
temporary  sidewalk  over  a  flooded 
street  for  the  use  of  its  passengers 
in  going;  from  one  car  to  another,  it 
Is  not  bound  to  construct  the  pas- 
sageway In  a  manner  as  reasonably 
safe  "as  possible."  Finseth  v.  Sub- 
urban R.  Co.,  32  Or.  1,  51  P  84,  89 
LRA  617. 

[g]  Subway  leased  from  transit 
commission  A  street  railroad  com- 
pany whioh  leases  a  subway  con- 
structed and  controlled  by  a  transit 
commission  which  adopts  and  in- 
stalls escalators  is  not  negligent  in 
not  asking  the  commission  to  change 
them  before  the  first  accident  re- 
sulting from  their  mechanism.  Theall 
v.  Boston  El.  R.  Co.;  213  Mass.  827, 
100  NE  543. 

[h]  Vicious  dot:'— A  railroad  com- 
pany may  be  liable  for  Injury  to  a 
passenger  by  a  vicious  dog  fastened 
at  the  station,  the  employees  of  the 
company  having  had  notice  of  its 
vicious  character.  Trinity,  etc.,  R. 
Co.  v.  O'Brien,  18  Tex.  Civ.  A.  690,  46 
S\v*  389 

[1]  Runaway  horse. — A  railroad 
company  .is  not  liable  for  injuries 
caused  to  a  passenger  on  its  plat- 
form by  a  runaway  horse  breaking 
through  crossing  gates  and  coming 
on  the  platform.  Brooks  v.  Old 
Colony  R.  Co.,  168  Mass.  164,  46  NE 
566. 

55.  Exton  v.  New  Jersey  Cent.  R. 
Co..  63  N.  J.  L.  356.  46  A  1099,  56 
LRA  608  [aft  62  N.  J.  L.  7,  42  A  486. 
56  LRA  5081:  Kaplowltz  v.  Interbor- 
ough  Rapid  Transit  Co.,  63  Misc.  646, 
103  NYS  721.  See  also  cases  supra 
note  64. 

[a]  Piece  of  tobacco  on  step. — A 
carrier  is  not  liable  for  injuries  sus- 
tained by  a  passenger  from  stepping 
on  a  piece  of  tobacco  lying  on  a 
stairway  leading  to  a  railroad  sta- 
tion, where  there  is  nothing  in  the 
evidence  to  indicate  that  the  tobacco 
has  been  there  a  sufficient  length  of 
time  to  Impute  notice  to  the  carrier. 
Kaplowltz  v.  Interborough...  Rapid 
Transit  Co.,  63  Misc.  646,  103  NTS 
721. 

56,  DUleshaw  v.  Charleston,  etc., 
R.  Co.,  85  S.  C.  334,  67  SE  304. 

[a]  The  Ugliest  degree  of  care 
does  not  require  as  a  matter  of  law 
that  the  carrier  shall  see  that  its 
station  greunds  are  kept  free  from 
any  depressions  or  Irregularities. 
DUleshaw  v.  Charleston,  etc.,  R.  Co., 
86  S.  C.  334,  67  SE  304  (holding  that, 
where  a  depression  In  a  station  plat- 
form caused  plaintiff's  injury,  which 
depression  was  smooth  at  the  bot- 
tom and  at  the  lowest  part  four  or 
Ave  inches  lower  than  the  bottom  of 
the   doorsill,   and   was   two   to   four 


feet  long  and  a  foot  and  a  half  to 
to  two  feet  wide,  and  there  was  no 
evidence  that  the  attention  of  de- 
fendant's agent  had  been  called  to 
the  depression,  or  that  before  the 
accident  to  plaintiff  he  knew  that 
any  other  persons  had  fallen,  the 
carrier  was  not  negligent  per  se  In 
permitting  the  depression  to  remain, 
but  its  negligence  was  for  the  jury). 

67.  Chase  v.  Atchison,  etc,  R.  Co., 
134  Mo.  A.  655,  114  SW  1141.  And 
see  generally  Negligence  [29  Cyc 
4531. 

68.  Union  Depot,  etc.,  Co.  v.  Lon- 
doner, 50  Colo.  22,  114  P  316.  33  LRA 
NS  433. 

69.  See  supra  I   1319. 
60.     See  supra  |   1319. 

51.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Fuqua,  114  Ark.  112,  169  SW  786. 

111. — McFadden  v.  Chicago,  etc.,  R. 
Co.,  149  111.  A.  298;  Chicago,  etc.,  R. 
Co.  v.  Smlth^g  111.  A.  242  [art  162 
111.  185,  44  NE  390];  Illinois  Cent.  R 
Co.  v.  Hobbs,  68  111.  A.  ISO. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Taylor,  26  Ind.  A.  679,  58  NE  862. 

Iowa. — Merryman  v.  Chicago  Great 
Western  R.  Co.,  185  Iowa  691,  113 
NW  357. 

La. — Turner  v.  Vlcksburg,  etc.,  R. 
Co.,  87  La.  Ann.  648,  55  AmR  514. 

Md. — Baltimore,  etc.,  R  Co.  v. 
Leapley,  65  Md.  671,  4  A  891. 

Mass. — Savageau  v.  Boston,  etc., 
R.  Co.,  210  Mass.  164,  96  NE  67 
(suitable  in  area  and  construction). 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466,  7  AmR  699. 

Mo. — Joyce  v.  Metropolitan  St.  R 
Co.,  219  Mo.  344.  118  SW  21;  New- 
comb  v.  New  York  Cent.,  etc.,  R.  Co., 
169  Mo.  409,  69  SW  848;  RobertBon  v. 
Wabash  R.  Co.,  152  Mo.  382,  53  SW 
1082;  Eichorn  v.  Missouri,  etc.,  R. 
Co.,  130  Mo.  575,  32  SW  993;  Fuller- 
ton  v.  Fordyce,  121  Mo.  1,  25  SW  587, 
42  AmSR  616. 

N.  J. — Fell  v.  West  Jersey,  etc.,  R. 
Co..  77  N.  J.  L.  602,  72  A  362. 

N.  C. — Plneus  v.  Atlantic  Coast 
Line  R  Co.,  140  N.  C.  450,  53  SE  297, 
111  AmSR  866. 

Okl. — Atchison,  etc.,  R.  Co.  v.  Cal- 
houn, 18  Okl.  75,  89  P  207,  11  Ann 
Cas  681. 

Pa.— ^-Pennsylvania  R.  Co.  v.  Zebe, 
33  Pa.  318,  37  Pa.  420. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Wortham,  73  Tex.  26,  10  SW  741,  3 
LRA  368. 

Va— Reed  v.  Axtell,  84  Va.  281,  4 
SE  687. 

Wis. — Tarczek  v.  Chicago,  etc.,  R 
Co..  162  Wis.  438,  166  NW  473;  Del- 
matyr  v.  Milwaukee,  etc.,  R.  Co.,  24 
Wis.   578. 

[a]  Platform  la  general  use. — 
The  adoption  of  a  platform  construc- 
tion like  that  in  general  use  by  well 
regulated  railroads  and  approved  by 
experience  is  sufficient.  Fell  v.  West 
Jersey,  etc.,  R.  Co.,  77  N.  J.  L.  602, 
72  A  362. 

[b]  Where  a  passenger  Is  usable 
to  get  on  the  station  platform  be- 
cause it  is  narrow  and  crowded,  and 
Is  struck  and  killed  by  the  train, 
there  is  evidence  for  the  jury  as  to 
the  negligence  of  the  company  In  not 
providing  suitable  and  safe  accom- 
modation for  access  to  Its  trains. 
Young  v.  New  York,  etc.,  R.  Co.,  171 
Mass.  33,  50  NE  455,  41  LRA  193. 

[c]     Boss*  In  lien  of  platforms. — 

Where  a  company  falls  to  furnish  a 


Slatform  for  the  use  of  passengers, 
ut  uses  a  box  only  eleven  inches 
square  on  the  top  and  a  little  larger 
at  the  bottom,  it  fails  to  furnish 
sufficient  platform  accommodations, 
regardless  of  the  length  of  time  dur- 
ing which  such  box  has  been  used, 
the  number  of  persons  who  have  used 
it,  or  the  amount  of  expert  testimony 
as  to  its  safety.  Missouri  Pac.  R. 
Co.  v.  Wortham,  73  Tex.  26,  10  SW 
741,  3  LRA  368. 

[d]  Movable  platform^-The  liabil- 
ity of  a  railroad  company  for  in- 
juries to  a  person  attempting  to 
board  a  train,  which  injuries  are 
caused  by  the  inadequacy  of  a  mov- 
able platform  to  cover  the  entire 
space  between  the  permanent  plat- 
form and  the  entrance  to  its  train, 
is  to  be  determined  on  the  footing  of 
what  might  reasonably  be  required 
of  it  in  the  light  of  knowledge  exist- 
ing at  the  time  of  the  accident,  and 
not  of  that  acquired  afterward. 
Plummer  v.  Boston  El.  R  Co.,  198 
Mass.  499.  84  NE  849. 

Duty  to  stop  train  at  platform  see 
supra  II  1269,  1340. 

es.  u.  S. — Seymour  v.  Chicago, 
etc.,  R.'Co.,  21  F.  Cas.  No.  12,685.  8 
Blss.  43. 

.  Ark. — St.     Louis,    etc.,    R.    Co.    v. 
Fuqua,  114  Ark.  112,  169  SW  786. 

Ga. — Georgia  Northern  R.  Co.  v. 
Hardwlok,  12  Ga.  A.  268,  77  SE  102. 

Mich. — Sweet  v.  Detroit  United  R 
Co..  141  Mich.  650.  105  NW  132. 

N.  H. — Haselton  v.  Portsmouth, 
etc.,  St.  R.  Co.,  71  N.  H  589,  63  A 
1016. 

Wash. — Harris  v.  Seattle,  etc.,  R 
Co.,  65  Wash.  27,  117  P  601. 

[a]  Platform  la  street. — (1)  Even 
though  a  street  railroad  company  is 
not  bound  to  furnish  platforms  in  the 
street  for  its  passengers  to  use  in 
boarding  and  alighting,  where  it 
erects  platforms  in  such  a  way  as  to 
Invite  passengers  to  pass  over  them 
on  leaving  the  cars,  it  is  bound  to 
keep  them  in  a  safe  condition.  Har- 
ris v.  Seattle,  etc..  R.  Co.,  66  Wash. 
27.  117  P  601.  (2)  A  carrier  by  street 
railroad  is  not  bound  to  build  plat- 
forms In  the  city  street  on  a  level 
with  the  rails.  Sweet  v.  Detroit 
United  R  Co.,  141  Mich.  660,  106  NW 
132. 

[b]  Whs**  a  street  railroad  com- 
pany has  adopted  a  platform  and  has 
Invited  the  public  to  use  It  in  getting 
on  and  off  the  cars,  it  Is  its  duty  to 
keep  the  platform  In  a  reasonably 
safe  condition  for  that  purpose;  and 
it  is  immaterial  whether  or  not  the 
platform  was  built  by  the  company 
or  Is  in  a  public  street.  Haselton  v. 
Portsmouth,  etc.,  St.  R.  Co.,  71  N.  H. 
589,  53  A  1016. 

Care  and  use  of  premises  generally 
see  supra  5  1388. 

S3.  Plneus  v.  Atlantic  Coast  Line 
R.  Co.,  140  N.  C.  450,  68  SE  297.  Ill 
AmSR  856. 

64.  Sellers  v.  Cleveland,  etc,  R. 
Co..  40  Ind.  A.  319,  81  NE  1087. 

65.  Maxfleld  v.  Maine  Cent.  R.  Co., 
100  Me.  79,  60  A  710;  Dotson  v.  Erie 
R.  Co.,  68  N.  J.  L.  679.  54  A  827;Har- 
rls  v.  Seattle,  etc,  R.  Co.,  66  Wash. 
27,  117  P  601. 

66.  111.— Bankwltz  v.  Northwest- 
ern El.  R.  Co.,  182  111.  A.  56. 

Mass. — Anshen  v.  Boston  El.  R. 
Co.,  206  Mass.  32,  91  NE  167;  Field  v. 
Boston  El.  R.  Co.,  188  Mass.  222.  74 
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therance  of  this  duty  the  carrier  must  exercise  due 
care  to  prevent  holes  or  other  defects  in  the  plat- 
form from  remaining  unrepaired  or  unguarded,87 
and  to  keep  such  platform  reasonably  safe  and 
free  from  trucks,  baggage,  and  other  obstacles  on 
which  passengers  are  liable  to  be  injured.4*  A 
railroad  company  cannot  escape  liability  to  pas- 


sengers because  of  dangerous  obstacles  on  its  plat- 
form on  the  ground  that  they  were  placed  there 
by  another,  such  as  an  express  company,  who  was 
permitted  to  use  the  platform  for  its  own  pur- 
pose;*9 nor  will  the  fact  that  a  passenger  is  pushed 
into  such  a  defective  place  shift  the  responsibility 
for  the  injury,  as  the  carrier  is  bound  to  know 


NE  334;  Will  worth  v.  Boston  El.  R. 
Co..  188  Mass.  220,  74  NE  331. 

Mo. — Newcomb  v.  New  York  Cent., 
etc.,  R.  Co..  182  Mo.  687,  81  SW  1069. 

N.  J. — Dotson  v.  Erie  R.  Co.,  68  N. 
J.  L.   679,  54  A  827. 

N.  Y. — Ryan  v.  Manhattan  R.  Co., 
121  N.  Y.  126,  23  NE  1181;  Boyce  v. 
Manhattan  R.  Co.,  118  N.  Y.  314,  23 
NE  804 ;  Woolsey  v.  Brooklyn  Heights 
R.  Co.,  128  Add.  Dlv.  631,  108  NYS 
16;  Gabriel  v.  Long  Island  R.  Co.,  64 
App.  Dlv.  41,  66  NTS  301;  Fox  v.  New 
York,  70  Hun  181,  24  NYS  43;  Barnes 
v.  New  York  Cent.,  etc.,  R.  Co.,  42 
Misc.  622,  87  NYS  608. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Shelton, 
30  Tex.  Civ.  A.  72,  69  SW  663,  70  SW 
359   [aff  96  Tex.' 301,  72  SW  1661. 

[a]  Distance  from  tracks.— (1)  A 
carrier  must  locate  Its  platforms  so 
close  to  the  tracks  that  It  will  afford 
a  convenient  means  of  entrance  and 
exit  for  Its  passengers,  to  and  from 
Its  cars.  Dotson  v.  Erie  R.  Co.,  68  N. 
J.  L.  679,  54  A  827.  (2)  A  space  of 
ten  Inches  between  the  station  and 
the  car  platforms  does  not  of  Itself 
constitute  negligence.  Woolsey  v. 
Brooklyn  Heights  R.  Co..  123  App. 
Div.  631,  108  NYS  16.  (8)  The  fact 
that  a  platform  Is  fourteen  Inches 
below  the  step  of  jl  car  and  six  inches 
distant  from  sucn  step  horizontally 
does  not  alone  establish  such  negli- 
gence on  the  part  of  the  (company  as 
will  render  It  liable  for  an  injury  re- 
sulting to  a  passenger  from  stepping 
between  the  step  and  the  platform  In 
alighting  from  the  car.  In  the  ab- 
sence of  other  evidence  that  such 
construction  Is  unusual,  faulty,  or 
dangerous,  or  that  it  has  resulted  In 
injury  to  others.  Gabriel  v.  Long 
Island  R.  Co.,  54  App.  Dlv.  41,  61 
NYS  301.  (4)  An  elevated  railroad, 
stopping  its  cars  at  a  platform  where 
It  is  dangerous  for  passengers  to 
alight,  by  reason  of  an  open  space 
between  a  car  and  the  platform,  is 
liable  for  Injuries  sustained  by  a 
passenger  falling  through  such  open 
space  while  attempting  to  alight. 
Bankwlts  v.  Northwestern  Bl.  R.  Co, 
182  111.  A  55.  (6)  But  neither  the 
stopping  of  a  car  at  a  curved  part 
of  the  platform,  failure  to  use  wider 
cars,  nor  failure  to  give  warning  of 
the  space  beneath  the  car  step  and 
the  platform  la  negligence.  In  the 
absence  of  proof  that  the  car  was 
not  stopped  at  the  proper  place,  or 
that  wider  cars  could  have  been 
used.  Seale  v.  Boston  El.  R.  Co.,  214 
Mass.  59.  100  NE  1020. 


[b]  Space  necessary  for  passage 
_f  oars. — Where  a  subway  platform 
is  constructed  according  to  law,  and 


the  space  left  between  the  edge  of 
the  platform  and  the  cars  Is  neces- 
sary to  a  safe  passage  of  the  cars 
along  the  platform,  the  carrier  is  not 
guilty  of  negligence  merely  because 
of  the  existence  of  such  space,  ren- 
dering it  liable  for  Injuries  to  a  pas- 
senger who  falls  Into  the  same  while 
attempting  to  board  a  train.  Coogan 
v.  Interborough  Rapid  Transit  Co., 
60  Misc.  562,  99  NYS  382. 

87.  Ark. — Kansas  City  Southern 
R.  Co.  v.  Watson,  102  Ark.  499,  144 
SW  922.  „, 

111. — Bankwlts  v.  Northwestern  El. 
R.   Co.,   182   III.  A.   65. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Turner,  137  Ky.  730,  126  SW  372,  136 
AmSR  317. 

Mich. — Crowe  v.  Michigan  Cent.  R. 
Co.,  142  Mich.  692,   106  NW  396. 

Mo. — Fullerton  v.  Fordyce,  144  Mo. 
619,  44  SW  1053;  Biggie  v.  Chicago, 
etc..  R.  Co.,  169  Mo.  A.  360,  140  SW 
602;  McClanahan  v.  St.  Louis,  etc.,  R. 
Co.,  147  Mo.  A.  886,  126  SW  635. 


N.  Y. — Llscomb  v.  New  Jersey  R., 
etc.,  Co.,  6  Lans.  76. 

See  also  cases  supra  notes  65,  66. 

"It  is  well  settled  that  it  is  the 
duty  of  a  railroad  company  to  keep 
In  safe  condition  Its  station  platform 
where  passengers  and  those  who  have 
purchased,  tickets  with  a  view  to 
take  passage  on  its  trains  will  ordi- 
narily go,  and  for  failure  to  exercise 
ordinary  care  in  that  regard  the  com- 
pany is  liable  for  any  consequent  In- 
jury to  one  of  its  passenger."  Kan- 
sas City  Southern  R.  Co.  v.  Watson, 
102  Ark.  499,  602,  144  SW  922. 

[a]  XUnstratlons.—  (1)  A  hole  six 
Inches  deep  and  containing  a  loose 
obstacle  in  the  bottom  thereof,  situ- 
ated In  a  station  platform  on  which 
passengers  are  invited  to  step  when 
alighting  from  cars,  Is  a  negligent 
defect.  Crowe  v.  Michigan  Cent.  R. 
Co..  142  Mich.  692,  106  NW  296.  (2) 
Where,  by  the  breaking  of  a  plank  In 
a  station  platform,  a  hole  six  feet 
long  and  eight  Inches  wide  was  made, 
which,  although  It  could  have  been 
repaired  In  a  few  minutes,  was  left 
unmended  and  unguarded  for  four 
days,  the  railroad  company  was 
guilty  of  negligence,  as  a  matter  of 
law,  as  against  a  passenger  Injured 
thereby,  Fullerton  v.  Fordyce,  144 
Mo.  619,  44  SW  1053.  (3)  Where  a 
hole  over  three  feet  long,  six  inches 
wide,  and  twelve  Inches  deep  re- 
mained in  a  depot  platform  for  three 
or  four  weeks.  It  existed  long  enough 
for  the  carrier,  In  the  exercise  of  the 
care  which  it  owed  to  Its  passengers, 
to  have  discovered  and  repaired  it; 
and  the  carrier  was  guilty  of  gross 
negligence,  where  its  agent  had 
actual  knowledge  of  the  presence  of 
the  hole  and  It  was  not  repaired. 
Biggie  v.  Chicago,  etc.,  R.  Co.,  159 
Mo.   A.   350,   140  SW  602. 

88.  U.  8.— Baker  v.  Clark,  99  Fed. 
911,  40  CCA  17;  Seymour  v.  Chicago, 
etc.,  R.  Co..  31  F.  Caa.  No.  12,686,  3 
Bias.  43. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Watson,  102  Ark.  499,  144  SW  922. 

111. — Toledo,  etc.,  R.  Co.  v.  Steven- 
son, 122  111.  A.  654;  Cleveland,  etc.,  R. 
Co.  v.  Reese,  93  111.  A.  667. 

Ind. — Brown  v.  Ohio,  etc.,  R.  Co, 
138  Ind.  648.  37  NE  717.  38  NE  176. 

Kan. — Irvin  v.  Missouri  Pac.  R.  Co., 
81  Kan.  649,  106  P  1063,  26  LRANS 
789. 

La. — Strain  v.  Vicksburg,  4»tc,  R. 
Co..  123  La.  407.  49  S  2. 

Miss. — Bell  v.  Southern  R.  Co.,  94 
Miss.  4  40,  49  S  120. 

N.  Y.— Pitkin  v.  New  York  Cent., 
etc..  R  Co.,  94  App.  Div.  31,  87  NYS 
906:  Palmer  v.  Piatt,  27  Hun  534. 

N.  C— Roberta  v.  Atlantic  Coast 
Line  R.  Co.,  155  N.  C.  79,  70  SE  1080. 

"This  duty  not  only  requires  the 
railroad  company  as  a  carrier  of  pas- 
sengers to  exerclBe  ordinary  care  to 
see  that  the  station  platform  itself 
is  in  safe  condition  and  free  from 
any  defect  from  which  a  consequent 
Injury  might  be  reasonably  expected 
to  result,  but  also  to  keep  such  sta- 
tion platform  free  from  obstructions 
and  dangerous  Instrumentalities,  es- 
pecially at  the  time  when  passengers 
are  expected  to  go  to  and  from  its 
cars."  Kansas  City  Southern  R.  Co. 
v.  Watson.  102  Ark.  499,  603,  144 
SW  922. 

[a]  Xt  is  negligence  for  a  railroad 
company  to  lay  an  obstruction  con- 
sisting of  a  plank  two  Inches  high 
on  a  station  platform  where  passen- 
gers may  be  hastening  to  and  from 
the  cars,  or  where  trainmen  may  be 
moving  rapidly  to  execute  the  orders 
of  their  superiors,  or  to  attend  to 
their  duties  in  connection  with  mov- 


ing trains.  Brown  v.  Ohio,  etc.,  B, 
Co.,  138  Ind.  648,  37  NE  717,  38  NE 
176. 

[b]  Xrooka, — (1)  It  is  negligence 
to  permit  a  truck  to  stand  so  near 
the  track  as  to  strike  a  passenger 
who  Is  boarding  a  train  (Bell  v. 
Southern  R.  Co..  94  Miss.  440.  49  S 
120),  (2)  or  to  leave  an  express  truck 
on  an  unllghted  station  platform,  at 
nighttime  fend  within  five  Inches  of 
a  passing  passenger  train  (Irvin  v. 
Missouri  Pac.  R  Co.,  81  Kan.  649. 
106  P  1063.  26  LRANS  789).  (3) 
Passengers  on  a  station  platform 
have  a  right  equal  to  that  of  hand 
trucks,  and  those  who  draw  the 
trucks  owe  such  passengers  a  duty, 
not  only  to  give  warning  of  their  ap- 
proach, but  also  to  proceed  carefully 
and  to  be  constantly  on  the  alert  not 
to  strike  those  who  are  not  aware 
of  their  danger.  Palmer  v.  Piatt,  27 
Hun  (N.  Y!)  634.  (4)  Leaving  a 
baggage  truck  at  the  very  end  of  the 
station  platform,  at  or  near  the  place 
where  It  has  been  used  In  unloading 
baggage  from  the  baggage  car  of  a 
train,  and  falling  to  light  the  plat- 
form at  that  point,  Is  not  such  negli- 
gence as  will  render  Ufe  railroad 
company  liable,  where  a  person,  while 
endeavoring,  by  running  alongside 
the  rapidly  receding  train,  to  restore 
a  child  in  his  arms  to  its  mother 
who  Is  standing  on  the  platform  of 
a  car,  stumbles  over  the  truck  in  the 
dark  and  drops  the  child,  to  Its  In- 
jury, as  the  railroad  la  not  bound 
to  foresee  and  guard  against  such 
extraordinary  conduct.  Atchison, 
etc.,  R.  Co.  v.  Calhoun,  213  U.  S.  1. 
29  SCt  321,  63  L.  ed.  671  [rev  18  OkL 
75,  89  P  207.  11  AnnCaa  681]. 

to]  Baggage. — (1)  A  carrier  is 
not  negligent  In.  placing  trunks  on  a 
station  platform,  where  a  sufficient 
passageway  is  left.  Strain  v.  Vicks- 
burg, etc.,  R.  Co.,  123  La.  407.  49  S 
2.  (2)  The  fact  that  a  trunk  was 
placed  on  the  platform,  so  near  the 
track  that  a  passenger  attempting  to 
board  a  train  in  motion  waa  Injured 
by  coming  In  contact  with  it,  may  be 
considered  in  determining  the  car- 
rier's liability.  Roberts  v.  Atlantic 
Coast  Line  R.  Co,  155  N.  C.  79.  70  SB 
1080. 

[d]  Passenger  hoarding  moving 
train  Managers  and  conductors  of 
railroad  trains  must  take  notice  that 
passengers,  while  trains  are  yet  at 
station  platforms,  do  and  will,  some- 
times, get  on  them  when  in  slow 
motion;  and,  as  a  high  degree  of  care 
Is  due  for  the  protection  of  persons 
alighting  from  and  boarding  trains 
at  stations,  It  is  the  duty  of  the 
management  of  railroads  to  see  to 
it  that  the  platforms  at  the  stations 
are  unobstructed  by  trucks  or  bag- 
gage, or  otherwise,  within  a  safe  dis- 
tance from  the  side  of  the  train  be- 
fore leaving  the  station.  Chicago, 
etc.,  R.  Co.  v.  Gore.  105  111.  A.  16 
raff  202  111.  188,  66  NB  ,1083.  95  Am 
SR  224] 

89.  Irvin  v.  Missouri  Pac.  R.  Co.. 
81  Kan.  649.  106  P  1063.  «  LRANS 
739;  Mangum  v.  North  Carolina  R- 
Co,  146  N.  C.  162.  68  SE  913.  122 
AmSR  437,  13  LRANS  589. 

[a]  Newspaper  porter. — A  carrier 
Is  liable  for  Injury  to  a  passenger  by 
the  negligence  of  a  newspaper  por- 
ter while  moving  a  truck  along  a 
platform  with  the  carrier's  consent, 
that  the  newspaper  company  may 
also  be  liable  not  relieving  the  car- 
rier from  its  duty  to  furnish  a  pas- 
senger a  safe  passageway  to  Its 
train.  Mangum  v.  North  Carolina  It- 
Co.,  145  N.  C.  152,  58  SE  91S,  122  Am 
SR  437.  13  LRANS  6W  and  note. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  Utli 
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that  crowds  will  congregate  on  its  platform.70 

Acts  of  postal  clerks.  The  carrier  will  be  liable 
if  a  passenger  is  injured  by  reason  of  the  throw- 
ing of  mail  pouches  from  postal  cars  in  such  a  way 
as  to  involve  danger  to  passengers,  if  it  has  per- 
mitted postal  clerks  carried  on  its  trains  to  adopt 
an  nnsafe  method  of  delivering  such  pouches." 

[I  1342]  b.  Limitations  of  Rule.  The  carrier's 
duty  is  to  use  reasonable  care  not  to  permit  the 
station  or  platform  to  become  dangerous  through 
defects  or  obstructions  after  a  reasonable  time  to 
discover  and  repair  or  remove  the  same  has 
elapsed.7'    The  mere  fact  of  such  a  defect  or  ob- 


struction does  not  constitute  negligence,  but  the 
carrier  must  have  had  knowledge  thereof,  or  the 
defect  or  obstruction  must  have  been  of  such  a 
character  and  so  long  existent  that  the  carrier 
W8S  chargeable  with  knowledge  thereof  and  had  a 
reasonable  opportunity  to  repair  or  guard  the 
same.78 

[$  1343]  c.  Duty  to  Keep  Premises  Lighted. 
Stations  as  well  as  platforms,  walks,  and  other  ap- 
proaches should  at  night  be  reasonably  lighted  for 
a  sufficient  time  before  and  after  the  arrival  and 
departure  of  trains  to  enable  passengers  to  alight 
and  board  trains  with  reasonable  safety,74  particu- 


70.  Indianapolis  St.  R.  Co.  v.  Rob- 
inson. 1E7  Ind.  414,  61  NE  916. 

Vroteottoa  from  crowd*  generally 
see  Infra  I  1345. 

71.  U.  S. — Southern  R.  Co.  v. 
Rhodes.  86  Fed.  422.  30  CCA  167. 

Ark. — Huddleston  v.  St.  Louis,  etc., 
R.  Co..  90  Ark.  378.  119  SW  280. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Baker.  158  Ky.  224,  164  SW  799. 

Mass. — Snow  v.  Fitchburg  R.  Co., 
136  Mass.  552.  49  AmR  40. 

Mo. — Hughe*  v.  Chicago,  etc.,  R. 
Co.,  127  Mo.  447.  30  SW  127. 

N.  Y.— Carpenter  v.  Boston,  etc., 
R.  Co.,  97  N.  T.  494,  49  AmR  540; 
Ayres  v.  Delaware,  etc.,  R.  Co.,  77 
Hun  414.  28  NYS  789. 

[a]  Where  mail  la  thrown  on  • 
station  platform  from  swiftly  pass- 
ins;  trains,  it  is  the  carrier's  duty 
to  protect  passengers  and  others  law- 
fully on  its  platform  against  Injuries 
from  the  mall  sacks,  by  requiring 
them  to  be  thrown  at  a  particular 
place,  by  posting  warning  notices,  or 
by  other  available  means.  Huddle- 
»ton.  v.  St.  Louis,  etc.,  R.  Co.,  90  Ark. 
878.   119  SW  280. 

72.  Goddard  v.  Boston,  etc.,  R. 
Co..  179  Mass.  52,  60  NE  486;  Scholtz 
v.  Interborough  Rapid  Transit  Co., 
48  Misc.  619,  95  NYS  557;  Chesa- 
peake, etc.,  R.  Co.  v.  Mathews,  114 
Va.  173,  76  SE  288. 

[a]  Banana  skm  on  station  pl»t- 
forob— (1)  A  passenger  cannot  re- 
cover for  injuries  received  by  slip- 
ping on  a  banana  skin  lying  on  a 
station  platform,  in  the  absence  of 
evidence  showing  how  long  It  was 
lying  there.  Goddard  v.  Boston,  etc.. 
It.  Co.,  179  Mass.  62,  60  NE  486. 
<2)  The  fact  that  a  banana  peeling 
Is  on  a  stairway  leading  to  a  street 
railroad  station,  on  which  a  passen- 
grer  steps,  causing  him  to  fall,  will 
not  support  a  verdict  against  the 
-company  for  injuries,  in  the  absence 
of  a  showing  of  negligence  in  per- 
mitting it  to  remain  there.  Benson. 
v.  Manhattan  R.  Co.,  31  Misc.  723,  65 
NYS  271.  (3)  But  it  has  been  held 
that  even  in  the  absence  of  evidence 
•of  notice  of  the  presence  of  a  banana 

fieel  on  the  platform  defendant  was 
table  for  injuries  caused  by  a  pas- 
senger slipping  on  a  banana  peel  on 
the  station  platform,  as  the  carrier 
was  bound  to  the  exercise  of  the 
highest  degree  of  care,  skill,  and  dili- 
gence for  the  safety  of  the  passen- 
ger consistent  with  the  mode  of  con- 
veyance employed.  Lapln  v.  North- 
western El.  R.  Co.,  162  111.  A.  296. 

73.  Munro  v.  St.  Louis,  etc.  R. 
Co..  155  Mo.  A.  710,  135  SW  1016; 
Scholtz  v.  Interborough  Rapid  Tran- 
sit Co.,  48  Misc.  619,  95  NYS  557. 
_Ja]  Knowledge  of  defect. — (1) 
Where  a  defect  in  a  platform  is  not 
directly  caused  by  the  carrier's  em- 
ployees, It  must  be  shown  that  it  or 
its  employees  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have 
known,  of  the  defect  ih  time  to  have 
had  a  reasonable  opportunity  to  re- 
pair it,  and  that  they  failed  so  to  do, 
in  order  to  make  the  company  liable 
for  injuries  to  a  passenger  there- 
from. Munro  v.  St.  Louis,  etc.,  R. 
Co.,  156  Mo.  A  710,  136  SW  1016. 
(2)  The  existence  of  any  obstruction 
over  which  a  passenger  falls  on  a 
station  platform  is  not,  in  the  ab- 
sence or  evidence  or  of  something 
about  the  obstruction  itself  to  indi- 


cate the  length  of  time  during  which 
it  was  on  the  platform,  or  the  cause 
of  its  presence  there,  sufficient  to 
charge  the  carrier  with  negligence. 
Scholtz  v.  Interborough  Rapid  Tran- 
sit Co.,  48  Misc.  619.  95  NYS  557. 

74.  U.  S. — O'Fleld  v.  St.  Louis, 
etc.,  R.  Co.,  189  Fed.  721.  Ill  CCA 
259;  Scanlan  v.  Tenney,  72  Fed.  225; 
Grimes  v.  Pennsylvania  Co.,  36  Fed. 
72:  Holmes  v.  Oregon,  etc.,  R.  Co.,  6 
Fed.  523.  6  S»wy.  276. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Arnold,  84  Ala.  169.  4  S  369,  5 
AmSR  354. 

.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Griggs,  87  Ark.  581,  113  SW  644;  St. 
Louis,  etc.,  R.  Co.  v.  Battle.  69  Ark. 
369,  63  SW  805;  Fordyce  v.  Merrill. 
49  Ark.   277,  5  SW  329. 

Cal. — Teale  v.  Southern  Pac.  Co., 
20  Cal.  A.  670.  129  P  949. 

Del. — Wallace  v.  Wilmington,  etc, 
R.  Co.,  13  Del.  629,  18  A  818. 

111. — Ardlson  v.  Illinois  Cent.  R. 
Co..  166  111.  A  274  [aft  249  111.  300, 
94  NE  501]. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160.  84  NE  819.  86 
NE  1026,  20  LRANS  1041;  Louisville, 
etc.,  R.  Co.  v.  Tread  way.  143  Ind. 
689.  40  NE  807,  41  NE  794;  Louisville, 
etc.,  R.  Co.  v.  Treadway.  142  Ind. 
476.  40  NE  807.  41  NE  794;  Louis- 
ville, etc..  R.  Co.  v.  Lucas,  119  Ind. 
683.  21  NE  968,  6  LRA  193. 

Iowa — Dieckmann  v.  Chicago,  etc., 
R.  Co.,  145  Iowa  259,  121  NW  676, 
139  AmSR  420,  31  LRANS  338;  Mer- 
ryman  v.  Chicago  Great  Western  R. 
Co.,  186  Iowa  591.  113  NW  367:  Hiatt 
v.  Des  Moines,  etc.,  R.  Co.,  96  Iowa 
169.  64  NW  766. 

Kan. — St.  Louts,  etc.,  R.  Co.  v. 
Marshall.  71  Kan.  866.  81  P  169. 

Ky. — Louisville,  etc,  R.  Co.  v.  Tur- 
ner, 137  Ky.  730,  126  SW  872.  136 
AmSR  317;  Chesapeake,  etc.,  R.  Co. 
v.  Robinson.  135  Ky.  850.  123  SW 
308;  Louisville,  etc.,  R.  Co.  v.  Payne. 
133  Ky.  539,  118  SW  352.  19  AnnCas 
294;'  Louisville,  etc.,  R.  Co.  v.  Rlck- 
etts.  52  SW  939,  21  KyL  662.  37  SW 
952,  18  KyL  687. 

La. — Abney  v.  Louisiana,  etc..  R. 
Co.,  127  La.  437,  63  S  678;  Moses  v. 
Louisville,  etc.,  R.  Co.,  39  La.  Ann. 
649,2  S  567,  4  AmSR  231;  Reynolds 
v.  Texas,  etc.,  R.  Co.,  37  La.  Ann. 
694:  Penlston  v.  Chicago,  etc.,  R.  Co., 
34  La.  Ann.  777.  44  AmR  444. 

Mass. — Savageau  v.  Boston,  etc, 
R.  Co.,  210  Mass.  164,  96  NE  67. 

Minn. — Buenemann  v.  St.  Paul, 
etc.,  R.  Co.,  32  Minn.  390,  20  NW 
379. 

Miss. — Kansas  City,  etc,  R.  Co.  v. 
McShan,  81  Miss.  460,  33  S  223. 

Mo. — Sargent  v.  St.  Louts,  etc,  R. 
Co..  114  Mo.  348.  21  SW  823,  19  LRA 
460;  Gerhart  v.  Wabash  R.  Co.,  110 
Mo.  A.  105,  84  SW  100. 

N.  Y. — Becker  v.  Interborough 
Rapid  Transit  Co.,  128  App.  Div.  455, 
112  NYS  816;  Green  v.  Middlesex  Val- 
ley R.  Co.,  31  App.  Div.  412,  63  NYS 
600;  Fox  v.  New  York,  6  App.  Div. 
349.  39  NYS  309:  Miller  v.  Ft.  Lee 
Park,  etc.,  Co..  73  Hun  160,  25  NYS 
924;  Osborn  v.  Union  Ferry  Co.,  53 
Barb.   629. 

N.  C. — Leggett  v.  Atlantic  Coast 
Line  R.  Co.,  168  N.  C.  366,  84  SE  357; 
Wagner  v.  Atlantic  Coast  Line  R. 
Co.,  147.  N.  C.  316.  61  SE  171.  19  LRA 
NS  1028;  Ruffln  v.  Atlantic,  etc.,  R. 
Co.,  142  N.  C.  120,  55  SE  86. 


N.  D. — Messenger  v.  Valley  City 
St..  etc..  R.  Co.,  21  N.  D.  82,  88.  128 
NW   1023,   32    LRANS    881    fcit  Cyc]. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  An- 
derson, 21  Oh.  Cir.  Ct  288.  11  Oh. 
Clr.   Dec.   766. 

Okl. — Atchison,  etc,  R.  Co.  v.  Cal- 
houn. 18  Okl.  76.  89  P  207,  11  Ann 
Cas  681. 

Or. — Abbot  v.  Oregon  R.  Co.,  46  Or. 
549,  80  P  1012,  114  AmSR  886.  1  LRA 
NS  851,  7  AnnCas  961  and  note. 

Pa. — Hall  v.  Bessemer,  etc.  R.  Co., 
36  Pa.  Super.  666,  661  (quot  Cyc]. 

S.  C. — Wllltford  v.  Southern  R.  Co., 
85  S.  C.  301,  67  SE  302. 

Tex. — Texas,  etc.,  R.  Co.  v.  Brown, 
78  Tex.  397,  14  SW  1034;  Houston, 
etc.,  R.  Co.  v.  Hooper,  (Civ.  A.)  184 
SW  347;  Stamp  v.  Eastern  R.  Co., 
(Civ.  A.)  161  SW  450;  Texas,  etc.  R. 
Co.  v.   Wheeler,  52  Tex.  Civ.   A.  603, 

116  SW  83:  St.  Louis  Southwestern 
R.  Co.  v.  Ratley,  (Civ.  A.)  87  SW 
407;  Gulf,  etc.,  R.  Co.  v.  Shelton,  80 
Tex.  Civ.  A.  72,  69  SW  653,  70  SW 
869  [aft  96  Tex.  301,  72  SW  165]; 
Texas,  etc,  R.  Co.  v.  Lee.  21  Tex.  Civ. 
A.  174.  61  SW  361.  67  SW  673;  Texas, 
etc.  R.  Co.  v.  Reich,  (Civ.  A.)  32  SW 
817;  Rozwado8fskle  v.  International, 
etc,  R.  Co.,  1  Tex.  Civ.  A  487,  20 
SW  872, 

Va — Chesapeake,  etc.,  R.  Co.  v. 
Smith,  103  Va  326.  49  SE  487;  Alex- 
andria, etc.,  R.  Co.  v.  Herndon,  87 
Va  193,  12  SE  289;  Reed  v.  Axtell, 
84  Va  231,  4  SE  687. 

Wash. — Valentine  v.  Northern  Pac 
R.  Co.,  70  Wash.  96.  126  P  9_9j  Harris 
v.  Seattle,  etc.,  R.  Co.,  65  Wash.  27, 

117  P  601. 

Wia — Skow  v.  Green  Bay,  etc.  R. 
Co.,  141  Wis.  21,  123  NW  138;  Ellis 
v.  Chicago,  etc,  R.  Cq^,  120  Wis.  645. 
98  NW  942;.Duell  v.  Chicago,  etc.,  R. 
CO.,  115  Wis.  616,  92  NW269. 

"The  law  imposes  on  a  railroad 
company  engaged  in  'carrying  per- 
sons for  hire  the  duty  of  exercising 
reasonable  care  in  keeping  Its  plat- 
forms, approaches  thereto,  and  sta- 
tion grounds,  so  far  as  passengers 
would  naturally  resort  to  them,  prop- 
erly lighted  at  night  for  a  reasonable 
time  next  prior  to  the  arrival  or 
immediately  following  the  departure 
of  a  train  which  its  time  cards  spec- 
ify will  stop  at  night  to  take  on  or 
put  off  passengers/'     Abbot  v.  Ore- 

fon  R.  Co..  46  Or.  649,  560,  80  P  1012, 
14  AmSR  885.  1  LRANS  851,  7  Ann 
Cas  961. 

[al  Failure  to  furnish  lights  as 
negligence.— (1)  Where  it  may 
reasonably  be  assumed  that  the  ne- 
cessities of  the  passengers  may  re- 
quire lights,  a  failure  to  furnish  them 
Is  negligence.  Valentine  v.  Northern 
Pac.  R.  Co.,  70  Wash.  95,  126  P  99. 
(2)  Where  a  carrier  stopped  its  train 
on  a  dark  night  in  an  unllghted  lo- 
cality where  there  was  no  platform, 
and  failed  to  provide  any  light  or 
intermediate  rest  between  the  lower 
step  of  the  car  and  the  surface  of 
the  ground  which  was  rough,  and  by 
reason  thereof  a  female  passenger 
was  injured  while  attempting  to 
alight,  the  carrier  was  guilty  of 
actionable  negligence.  Ellfsfv.  Chi- 
cago, etc.,  R.  Co..  120  Wis.  645,  98 
NW  942.  (3)  Where  it  Is  not  ob- 
viously so  dangerous  to  permit  pas- 
sengers to  pass  from  a  train  to  an 
unllghted  station  platform  that  the 
court  can  say  that  it  was  negligence 
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larly  where  a  statute  so  requires;75  and  the  per- 
formance of  this  duty  is  not  excused  by  the  fact 
that  there  is  no  system  of  public  lighting  in  the 
city  in  which  the  carrier's  station  is  located,7"  or 
that  the  city  fails  to  furnish  lights  for  the  car- 
rier's premises.77 

Applications  of  rule.  This  duty  of  keeping  a 
carrier's  premises  lighted  applies  while  the  rela- 
tion of  passenger  and  carrier  exists,  as  where  a 
passenger  leaves  the  train  for  refreshment,  for  the 
sending  of  telegrams,  and  the  like;7*  and  such 
duty  extends  to  quasi  stations  or  stopping  places,7* 
and  to  flag  stations,  at  which  the  carrier  is  charged 
with  the  knowledge  that  there  will  be  passengers.80 

so  to  do,  it  is  error  for  the  court  in 
its  charge  to  assume  that  it  was  the 
duty  of  the  carrier  to  furnish  light. 
Cleveland,  etc.,  R.  Co.  v.  Anderson, 
21  Oh.  Cir.  Ct.  288,  11  Oh.  Cir.  Dec 
765. 

[b]  Highest  degree  of  oare. — It 
has  been  held  that  a  carrier  owes  to 
a  passenger  the  exercise  of  the 
highest  degree  of  care  for  his  safety 
consistent  with  the  practical  opera- 
tion of  its  road,  and,  if  lighting  its 
platform  and  premises  is  necessary 
to  the  exercise  of  such  degree  of 
care,  it  Is  the  duty  of  the  carrier  so 
to  do.  Ardison  v.  Illinois  Cent.  R. 
Co...  155  111.  A.  274  [all  249  111.  300, 
94  NE  601];  McPadden  v.  Chicago, 
etc.,  R.  Co.,  149  111.  A.  298  (holding 
that  In  case  of  any  defect  or  absence 
of  light  causing  an  injury,  which 
human  care,  vigilance,  and  fore- 
thought reasonably  exercised  could 
have  discovered  and  guarded  against 
and  provided  for  consistently  with 
the  practical  operation  of  the  road, 
the  law  holds  the  carrier  responsible, 
but  such  rule  does  not  require  the 
carrier  to  foresee  and  provide  against 
accidents  never  before  known  and  not 
reasonably  to  be  apprehended). 

[c]  A  street  ear  company  is 
bound  to  keep  its  platforms  in  the 
street  in  a  safe  condition  for  pas- 
sengers by  properly  lighting  them 
if  necessary,  Irrespective  of  the 
city's  failure  to  light  the  street  at 
that  point,,  so  that  Its  failure  to 
light  the  platforms  causing  injury  to 
a  passenger  Is  actionable  negligence, 
the  platforms  having  no  guard  rails. 
Harris  v.  Seattle,  etc.,  R.  Co.,  65 
Wash.   27.  117  P  601. 

[d]  Special   train. — (1)    Where   a 


But  it  does  not  apply  to  a  passenger  who  goes  to 
the  station  or  attempts  to  board  a  train  an  unrea- 
sonable length  of  time  before  its  departure;81  nor 
.does  it  extend  to  a  portion  of  the  station  grounds 
where  passengers  cannot  reasonably  be  expected 
to  resort.™ 

The  extent  of  lighting  required  at  any  particular 
station  depends  on  the  amount  and  nature  of  the 
business,  and  the  character,  situation,  and  sur- 
roundings of  the  station  with  reference  to  tracks 
and  other  physical  conditions  reasonably  calculated 
to  affect  the  security  of  persons  in  the  proper  use  of 
the  premises  and  in  the  exercise  of  ordinary  care.** 
[$  1344]    d.  Accumulations  of  Snow  and  Ice.    A 


passenger  arrives /it  his-  destination 
on  a  special  train  on  a  dark  night, 
and  following  other  passengers  who 
strike  matches  to  aid  them  In  secur- 
ing the  way  to  the  street  he  passes 
along  the  platform  which  is  an- 
lighted,  and  unguarded  by  a  railing, 
and  falls  off  the  side  thereof  with  a 
companion,  and  is  hurt,  the  railroad 
company  Is  liable.  Gerhart  v.  Wa- 
bash R.  Cc,  110  Mo.  A.  105,  84  SW 
100.  (2)  The  knowledge  of  a  train 
dispatcher  that  passengers  arriving 
on  a  special  train  over  another  road 
at  night  intends  to  take  a  train  on 
his  road  does  not  bind  his  road  to 
light  Its  station  platform  until  a 
reasonable  time  prior  to  the  arrival 
of  its  train:  Abbot  v.  Oregon  R.  Co., 
46  Or.  649.  80  P  1012.  114  AmSR 
885,  1   LRANS  851,  7  AnnOas  961. 

[el  That  a  row  of  box  can  shuts 
off  the  light  from  the  alighting 
place  does  excuse  the  carrier  from 
liability  for  its  failure  to  have  such 
alighting  place  properly  lighted. 
Teale  v.  Southern  Pac.  Co.,  20  Cal. 
A.  570,  129  P  949. 

75.     See  statutory  provisions. 

[a]  Common-law  duty  not  af- 
fected.—A  statutory  provision  re- 
quiring stations  to  be  kept  properly 
lighted  for  a  certain  time  before  and 
after  the  arrival  of  each  train  does 
not  relieve  the  carrier  of  its  common- 
law  duty  of  protecting  passengers 
and  others  rightfully  on  its  premises. 
Drummy  v.  Minneapolis,  etc.,  R.  Co., 
163  Iowa  479.  138  NW  655.  See  also 
Infra  S  1346  note  92  [a]. 


lb]  1*  Texas  Rev.  St.  (1896)  art 
4521,  requiring  railroads  under  a 
penalty  to  keep  their  stations  or  pas- 
senger houses  lighted  and  open  to  in- 
gress and  egress  of  passengers  does 
not  apply  to  station  platforms  or 
other  places  where  passengers  are 
expected  to  get  on  or  off  trains.  Qulf, 
etc..  R.  Co.  v.  Barnett,  19  Tex.  Civ. 
A.   626,  47   SW  1039. 

76.  Toledo,  etc.,  R.  Oo.  v.  Steven- 
son, 122  111.  A.  654. 

77.  Harris  v.  Seattle,  etc..  R.  Co., 
65  Wash.  27,  117  P  601;  Owen  v. 
Washington,  etc.,  R.  Co.,  29  Wash. 
207,    69    P   767. 

fa]  Imputed  negligence. — Where  a 
railroad  company  had  made  diligent 
effort  to  have  the  city  furnish  a 
light  for  its  premises  where  pas- 
sengers alighted  from  trains,  and 
the  city  had  undertaken  so  to  do, 
the  company  in"  good  faith  relying 
thereon.  If  the  city  was  negligent  in 
this  respect,  such  negligence  was  im- 
puted to  the  company.  Owen  v. 
Washington,  etc.,  R.  Co.,  29  Wash. 
207.  69  P  757. 

78.  Texas,  etc.,  R.  Co.  v.  Stewart, 
228  U.  S.  367,  83  SCt  548.  67  L.  ed. 
876  [aff  183  Fed.  675,  105  CCA  646]; 
Galveston,  etc.,  R.  Co.  v.  Mathes, 
(Tex.  Civ.  A.)   73  SW  411. 

79.  Wagner  v.  Atlantic  Coast  Line 
R.  Co.,  147  N.  C.  315,  61  SE  171,  19 
LRANS   1028. 

80.  Cleveland,  etc.,  R.  Co.  v.  Har- 
vey, 45  Ind.  A.  153,  90  NE  318. 

81.  Sweany  v.  Missouri,  etc.,  R. 
Co.,  167  Mo.  A.  137.  151  SW  198; 
Hodges  v.  New  Hanover  Transit  Co., 
107   N.  C.  676.  12  SE  697. 

doing  to  or  awaiting  train  or  oar 
generally  see  supra  {{  1040,  1311. 

88.  Ga. — Stiles  v.  Atlanta,  etc..  R. 
Co.,  66  Ga.  370. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Hobbs,  155  Ky.  130,  159  SW  682,  47 
LRANS  1149. 

Tex. — Davis  v.  Houston,  etc,  R. 
Co.,  29  Tex.  Civ.  A.  42,  68  SW  733. 

Va. — Mitchell  v.  Southern  R.  Co.. 
118  Va,  642.  88  SE  56. 

Wis. — Hempton  v.  Green  Bay,  etc, 
R.  Co.,  162  Wis.  62.  166  NW  927. 

[a]  Illustrations. — (1)  Where  a 
passenger  train  was  temporarily 
stopped  some  distance  from  the  sta- 
tion for  receiving  and  delivering  pas- 
sengers, until  two  freight  trains  in 
advance  of  it  could  be  moved  out  of 
the  way,  and  plaintiff  boarded  such 
train  in  search  of  his  wife  and  child 
who  were  thereon  as  passengers,  and 
in  attempting  to  move  from  one  car 
to  another  by  passing  around  an  in- 
tervening car  stepped  off  the  plat- 
form into  a  culvert  fifteen  or  twenty 
feet  deep  which  he  could  not  see  on 
account  of  the  darkness  of  the  night, 
thereby  sustaining  serious  personal 
injury,  the  carrier  was  not  liable 
therefor.  Stiles  v.  Atlanta,  etc.,  R. 
Co.,  65  Ga.  370.  (2)  Where  plaintiff 
after  leaving  defendant's  station 
passed  beyond  the  station  grounds 
along  a  path  on  the  right  of  way  at 
night  and  fell  into  a  turntable  pit, 
she  was  but  a  licensee  as  to  whom 
the  railroad  company  owed  no  duty 
to  light  or  otherwise  guard  the  pit. 
Louisville,  etc..  R.  Co.  v.  Hobbs,  156 
Ky.  130,  169  SW  682,  47  LRANS  1149. 

[b]  Bhed  at  flag  etatlon^-A  rail- 


road company  not  being  liable  to 
furnish  a  light  at  a  shed  at  a  flag- 
station  Is  not  liable  for  Injuries  re- 
ceived by  a  passenger  because  of  the 
absence  of  a  light.  Mitchell  v. 
Southern  R.  Co.,  118  Va.  642.  88  SE 
56. 

[c]  Back  way  to  station. — Where 
defendant  carrier  had  extended  no 
express  or  implied  invitation  to  pas- 
sengers or  others  to  use  a  back  way 
to  reach  its  station  or  trains,  it  -was 
not  required  to  maintain  lights  or  to 
guard  the  way.  Hempton  v.  Green 
Bay,  etc.,  R.  Co.,  162  Wis.  62.  165 
NW  927. 

To  what  premises  duty  to  exer- 
cise extends  see  supra  |  1337. 

83.  Pere  Marquette  R.  Co.  v. 
Strange.  171  Ind.  160,  84  NE  819.  8S 
NE  1026.  20  LRANS  1041;  Louis- 
ville, etc.,  R.  Co.  v.  Treadway.  143 
Ind.  689.  40  NE  807,  41  NE  794: 
St.  Louis,  etc.,  R.  Co.  v.  Marshall,  71 
Kan.  866,  81  P  169;  Chesapeake,  etc, 
R.  Co.  v.  Robinson.  135  Ky.  850.  123 
SW  308;  Illinois  Cent.  R.  Co.  v. 
Cruse,  123  Ky.  463,  96  SW  821.  29 
KyL  914,  8  LRANS  299,  13  AnnCas 
593;  Louisville,  etc.,  R.  Co.  v.  Rick- 
etts,  37  SW  962,  18  KyL  687:  Abbot 
v.  Oregon  R.  Co.,  46  Or.  649.  80  P 
1012,  114  AmSR  885,  1  LRANS  851. 
7  AnnCas  961. 

[a]  "What  constitutes  •  reams- 
able  time  during  which  such  prem- 
ises must  be  kept  lighted  is  de- 
termined by  the  circumstance*  of 
each  particular  case,  and  depends 
upon  the  size  and  Importance  of  the 
station  and  the  number  of  persons 
who  lawfully  visit  It  at  night  for 
the  purpose  of  transacting  business 
with  the  railroad  company."  Abbot 
v.  Oregon  R.  Co..  46  Or.  649,  560.  89 
P  1012,  114  AmSR  886,  1  LRANS 
851,  7  AnnCas  961  and  note. 

[b]  Sumolenoy  of  lights*— (l)  A 
railway  company  need  not  so  light 
.its  platform  as  "to  admonish"  pas- 
sengers alighting  from  trains  that 
the  platform  Is  "exclusively  used  for 

?assengers"  If  It  so  lights  the  plat- 
orm  that,  with  ordinary  care,  pas- 
sengers can  ascertain  that  it  is  the 
platform  used  for  passengers.  Louis- 
ville, etc,  R.  Co.  v.  Rlcketts,  37  SW 
952,  18  KyL  687.  (2)  Having  its  car 
steps  and  depot  platform  so  reason- 
ably lighted  that  the  ordinary 
traveler  can  see  sufficiently  to  alight 
In  safety,  being  all  that  is  required 
of  a  carrier,  it  is  error  to  instruct 
that  it  was  its  duty  to  have  them 
so  lighted  that  "plaintiff"  might 
clearly  see  them.  Illinois  Cent  R- 
Co.  v.  Cruse,  123  Ky.  463,  96  SW  (21. 
29  KyL  914,  8  LRANS  299,  13  Ann 
Cas   693. 

[c]  Where  the  trainmen  are  oa 
the  platform  with  their  lanterns  to 
furnish  passengers  light  during  the 
time  the  train  stops,  the  carrier  is 
not  liable  because  they  do  not  re- 
main on  the  platform  after  the  train 
starts.  Chesapeake,  etc..  R.  Co.  ▼. 
Robinson,  1J5  Ky.  850,  123  SW  308. 

[d]  Unreasonable  hours. — It  is 
not  the  duty  of  a  carrier  to  keep  its 
waiting  room  and  platform  lighted 
In  the  nighttime  at  unreasonable 
hours,  depending  on  the  size  and  im- 
portance of  the  station  and  the  ar- 
rival and  departure  of  trains.  Louis- 


For  later  oases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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earner's  duty  to  keep  its  platform  and  approaches 
reasonably  safe  requires  it  to  use  reasonable  care 
to  prevent  accumulations  of  snow  and  ice  thereon, 
rendering  them  dangerous  to  passengers,3*  although 
the  accumulations  do  not  amount  to  obstructions 
to  travel.*5 

[J  1346]    e.  Protection  from  Crowds.8*    The  car- 
rier must  use  reasonable  care  in  avoiding  or  eon- 


trolling  crowds  of  persons  at  its  stations  imperil- 
ing the  safety  of  passengers.*1 

[5  1346]  f.  Duty  to  Keep  Station  Open,  Heated, 
and  Comfortable.  It  is  not  only  the  duty  of  a  rail- 
road company  to  maintain  stations  and  waiting 
rooms  for  the  comfort  of  its  passengers,88  but  it 
is  also  its  duty  to  keep  the  same  open  for  a  rea- 
sonable time,**  or  for  such  time  as  a  statute90  or  a 


vllle,  etc.,  R.  Co.  v.  Tread  way.  143 
Ind.  689.  40  NE  807.  41  NE  794. 

84.  111. — Illinois  Cent.  R.'  Co.  v. 
Keegan,  210  III.  150.  71  NE  321  [ail 
118  111.  A.  281;  Chicago,  etc.,  R.  Co. 
v.  Smith.  59  111.  A.  242  [aft  162  III. 
185.  44  NE  390]. 

Ind. — Pittsburg-,  etc.  R.  Co.  v. 
Harris.  38  Ind.  A.  77,  77  NE  1051. 

Iowa. — Waterbury  v.  Chicago,  etc, 
R  Co.,  104  Iowa  82,  73  NW  341. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Cockerel,  33  SW  407,  17  KyL  1037. 

Me. — Rodlck  v.  Maine  Cent.  R.  Co.. 
109  Me.  630,  85  A  41;  Maxfleld  v. 
Maine  Cent.  R.  Co.,  100  Me.  79,  60  A 
710. 

Md. — Smith  v.  Northern  Cent.  R 
Co..    119  Md.   481,   87  A  269. 

Mich. — Lemon  v.  Grand  Rapids, 
etc.,  R.  Co..  136  Mich.  647,  100  NW  22. 

Minn. — Hull  v.  Minneapolis,  etc.,  R. 
Co.,   116  Minn.   349,  133  NW  852. 

N.  Y. — Kelly  v.  Manhattan  R.  Co., 
112  N.  T.  443,  20  NB  983,  3  LRA  74: 
Weston  v.  New  York  El.  R.  Co.,  78 
N.  Y.  695;  Speck  v.  International  R 
Co.,  133  App.  Div.  802,  118  NYS  71; 
Strong  v.  Long:  Island  R.  Co.,  129 
App.  Div.  361,  113  NYS  828;  McGuire 
v.  Interborough  Rapid  Transit  Co., 
104  App.  Dlv.  105,  93  NYS  316; 
Rusk  v.  Manhattan  R.  Co..  46  App. 
Div.  100,  61  NYS  384;  Timpeon  v. 
Manhattan  R.  Co.,  62  Hun  489,  5 
NYS  685:  Ainley  v.  Manhattan  R. 
Co.,  47  Hun  206;  Weston  v.  New 
York  El.  R  Co..  42  N.  Y.  8uper. 
156  raff  73  N.  Y.  6951. 

[al  Duty  a  relative  on*,— While 
the  duty  exists  for  a  street  railroad 
company  to  keep  each  stopping  place 
where  there  are  no  street  intersec- 
tions free  of  Ice  and  the  enow 
leveled  down  It  must  be  a  relative 
one,  taking  Into  consideration  the 
weather  on  the  one  hand  and  the 
safety  of  passengers  on  the  other. 
Speck  v.  International  R.  Co.,  138 
App.   Dlv.  802,   118  NYS   71. 

[b]  A  failure  to  put  sand,  ashes, 
or  sawdust  (1)  on  a  light  snow 
and  thin  Ice  on  a  platform,  at  the 
bottom  of  stairs  at  an  elevated 
railroad  station,  is  not  negligence, 
where  there  is  no  such  obvious  danger 
to  passengers  that  the  company  is 
bound  to  anticipate  that  Injury 
might  be  sustained  by  reason  of  it. 
Rusk  v.  Manhattan  R.  Co.,  46  App. 
Div.  100,  61  NYS  384.  (2)  But  where 
a  carrier,  after  a  heavy  snowfall, 
scrapes  the  sidewalk  on  Its  wharf, 
but  allows  ice  to  remain  at  places 
on  and  outside  the  walk,  without 
sanding  It,  it  Is  liable  to  a  passen- 
ger for  Injuries  from  a  fall  on  the 
Ice.  Rodlck  v.  Maine  Cent.  R.  Co., 
109   Me.   530,   85   A   41. 

[c]  A  ferry  oompanjr  must  exer- 
cise reasonable  care  in  the  mainte- 
nance of  the  approaches  to  its  ferry 
house,  but  no  negligence  can  be  pred- 
icated upon  the  failure  to  remove 
snow  and  ice  within  an  hour  after 
it  has  fallen.  Meginn  v.  Ramsdell, 
163  App.  Div.  232,  148  NYS  415. 

86.  Illinois  Cent.  R.  Co.  v.  Keegan, 
210  111.  150,  71  NE  821  [all  112  111. 
A.   28]. 

88.  Overcrowding  of  vehicle  see 
infra  I  1382. 

87.  U.  S. — Pennsylvania  R.  Co.  v. 
Stockton.  184  Fed.  422,  106  CCA  433; 
Taylor  v.  Pennsylvania  Co.,  60  Fed. 
765. 

Conn. — Baldwin  v.  Fair  Haven, 
etc.,  R.  Co.,  68  Conn.  667,  37  A  418. 

111. — Illinois  Cent.  R.  Co.  v.  Treat, 
75  111.  A.  327  [air  179  111.  676,  54  NE 
290]. 

Mass. — Gasclevlcz  v.  Boston  El.  R. 
Co.,  222  Mass.  266,  110  NE  269;  Col- 
lins v.  Boston  El.  R.  Co.,  217  Mass. 
420,    106    NE    368,    51    LRANS    1154; 


Morse  v.  Newton  St.  R.  Co.,  213  Mass. 
595,  100  NE  1007;  Kelley  v.  Boston 
El.  R  Co.,  210  Mass.  454,  96  NE  1031. 

Mich. — Cousineau  v.  Muskegon 
Tract.,  etc.  Co..  145  Mich.  314,  108 
NW  720. 

N.  Y. — Reschke  v.  Syracuse,  etc., 
R.  Co.,  155  App.  Dlv.  48,  131<  NYS 
656  [aff  211  N.  Y.  602  mem,  106  NE 
1097  mem];  Bacon  v.  Hudson,  etc.. 
R.  Co.,  154  App.  Dlv.  742,  139  NYS 
740;  Wagner  v.  Brooklyn  Heights  R. 
Co.,  95  App.  Div.  219,  88  NYS  791; 
Dlttmar  v.  Brooklyn  Heights  R.  Co., 
91  App.  Div.  378,  86  NYS  878;  Daw- 
son v.  New  York,  etc.,  Bridge,  31 
App.  Div.  537,  62  NYS  133;  McGearty 
v.  Manhattan  R.  Co.,  16  App.  Dlv.  2, 
43   NYS   1086. 

Eng. — Fraser  v.  Caledonian  R.  Co., 
6  F.  (Ct.  Sees.)  41:  McCalluni  v. 
North»Brit!sh  R.  Co.,  [1908]  S.  C.  415. 

[a]  Control  of  crowd. — A  railroad 
company  is  bound  to  use  reasonable 
care  in  providing  for  the  safety  and 
protection  of  Its  passengers  while  in 
Its  lnclosures,  and  while  being  con- 
ducted to  its  trains,  with  due  regard 
to  the  number  and  the  character  of 
those  on  Its  premises,  and  with  due 
reference  to  the  risks  to  which  they 
are  exposed;  and  this  duty  may  re- 
quire it  to  provide  a  suitable  number 
of  men  properly  to  control  a  crowd, 
and  to  protect  Its  passengers  from 
ttie  dangers  Incident  thereto.  Illi- 
nois Cent.  R.  Co.  v.  Treat.  75  111.  A. 
327   [aff  179  111.  676.  54  NE  290]. 

[b]  Greater  facilities  for  excur- 
sion orowd. — The  duty  rests  on  a 
railroad  company  which  has  at- 
tracted an  unusual  number  of  peo- 
ple to  a  station  by  advertising  an 
excursion  to  furnish  greater  facili- 
ties than  usual  to  accommodate,  care 
for,  and  protect  those  who  avail 
themselves  of  Its  offer.  Harmon  v. 
Fllntham,  196  Fed.  635,  116  CCA  309. 

[c]  A  subway  oompany's  employ- 
ees (1)  should  give  attention  to  pre- 
vent passengers  congregating  •  on  a 
subway  platform  from  congesting  or 
crowding,  so  as  to  endanger  the 
safety  of  passengers.  Bacon  v.  Hud- 
son, etc.,  R.  Co..  154  App.  Dlv.  742, 
139  NYS  740.  (2)  In  submitting  the 
question  of  a  subway  company's 
negligence  In  falling  to  protect  pas- 
sengers -on  Its  platform  from  the 
results  of  crowding,  the  standard  of 
care  taken  should  be  that  of  one 
skillful  in  carrying  on  the  business, 
the  highest  degree  of  practicable 
care  as  In  the  actual  transportation 
of  passengers  not  being  required. 
Bacon  v.  Hudson,  etc.,  R.  Co.,  supra. 


[d]  Illustrations  of  negllgi 
(1)  Where  an  electric  railroad  com- 
pany commonly  permitted  on  its 
platform  a  surging  crowd  desiring 
to  board  Its  trams,  and  a  passenger 
boarding  a  train  was  pushed  by  a 
crowd  Into  the  space  between  the 
platform  and  the  car,  it  was  liable 
for  the  Injuries  sustained.  Collins 
v.  Boston  El.  R.  Co.,  217  Mass.  420, 
105  NE  353.  51  LRANS  1154.  (2) 
Where  a  street  railroad  company  had 
entire  charge  of  a  platform  from 
which  access  was  obtained  to  Its 
cars,  and  permitted  passengers  to  go 
on  the  platform  only  after  having 
paid  their  fare,  the  company,  was 
guilty  of  negligence  in  permitting 
the  platform  to  become  so  over- 
crowded that  passengers  could  not 
enter  the  cars  in  safety,  and  was 
therefore  liable  for  Injuries  to  a 
passenger  who  was  injured  by  being 
pushed  by  the  crowd  against  the  side 
of  a  car  and  then  thrown  violently 
into  it.  Dittmar  v.  Brooklyn  Heights 
R.  Co.,  91  App.  Div.  378,  86  NYS  878. 

88.     See  supra  J  1341. 

88.     Ala. — Waldrop     v.     Nashville, 


etc.,  R.  Co.,  183  Ala.  226,  62  S  769. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Stan- 
ford. 84  Ark.  406,  106  SW  205;  St. 
Louis,  etc,  R.  Co.  v.  Wilson,  70  Ark. 
136.  66  SW  661,  91  AmSR  74. 

111. — Chicago,  etc.,  R  Co.  v.  Wal-  ' 
ker,   217   111.    605,   75   NE  520    [aff  118 
111.  A.  397]. 

Ky. — Sandlfer  v.  Louisville,  etc, 
R.  Co.,  89  SW  528.  28  KyL  464. 

S.    C. — Besslnger   v.    Seaboard   Air 
Line  R.  Co..  99  S.  C.  266.  88  SE  457; 
Neal  v.  Southern  R.  Co.,  92  S.  C.  197, . 
76  SE  405. 

Tex. — St.  Louis,  etc,  R.  Co.  v. 
Rumfleld,  66  Tex.  Civ.  A  73,  118  SW 
810. 

[a]  Flag  station. — (1)  The  failure 
to  open  a  depot  at  a  flag  station  for 
a  night  train  does  not  render  the 
carrier  liable  for  the  death  of  a  child 
caused  by  .exposure  while  waiting  for 
such  train  where  those  in  charge  of 
the  child  knew  the  character  of  the 
station  and  that  it  was  not  open 
during  the  nighttime,  and  there  were 
plaoea  of  shelter  near  the  station 
where  they  could  have  gone  to  wait 
for  the  train.  Sandlfer  v.  Louisville, 
etc.,  R.  Co.,  89  SW  528,  28  KyL  464.  , 
(2)  Under  a  statute  requiring  every 
railroad  to  keep  Its  depots  lighted 
and  warmed  and  open  to  all  passen- 
gers not  less  than  one  hour  before 
the  arrival  of  all  passenger  trains, 
and  making  It  liable  for  damages 
sustained  by  Its  failure  so  to  do,  a 
company  would  be  liable  for  Injuries 
to  a  passenger  caused  by  not  having 
Its  depot  open  within  the  required 
time  at  a  nag  station  where  it  sold 
tickets  and  maintained  a  depot  for 
passengers.  St.  Louts,  etc.,  R.  Co. 
v.  Rumfleld,  55  Tex.  Civ.  A.  73.  118 
SW  810. 

[b]  Denying  vse  of  station. — A 
railroad  company  whioh  builds  the 
station  house  and  waiting  room  at  a 
certain  station  cannot  arbitrarily 
deny  the  use  thereof  to  a  particular 
passenger,  even  though  It  is  not  le- 
gally required  to  maintain  a  waiting 
room  at  that  particular  station  by 
Code  (1907)  9  6489,  requiring  the 
maintenance  of  depots  at  stations 
having  a  certain  population.  Wal- 
drop v.  Nashville,  etc.,  R.  Co.,  183 
Ala.  226,  62  S  769  (holding  also  that  a 
railroad  company  Is  liable  for  sick- 
ness resulting  from  the  ejection  of 
a  passenger  from  Its  waiting  room, 
to  which  she  went  after  getting  off 
the  train  at  her  destination,  while 
she  was  waiting  a  few  minutes  for 
a  conveyance  to  continue  her  jour- 
ney, the  weather  being  cold  and  In- 
clement at  the  time). 

[c]  Siok  passenger. — Where  a  pas- 
senger's condition  on  reaching  the 
depot  at  his  destination  is  such  that 
to  leave  the  waiting  room  at  once 
will  endanger  his  health  or  safety, 
he  cannot  be  summarily  ejected  from 
the  depot,  but  must  be  given  an  op- 
portunity to  continue  nls  journey 
further  In  safety  or  to  obtain  assist- 
ance. Waldrop,  v.  Nashville,  etc.,  R. 
Co.,  183  Ala.  226,  62  S  769.  Care  as 
to  passengers  under  disability  see 
generally  supra  {§  1330,  1331. 

[d]  Passenger  looked  in. — A  rail- 
road company  is  liable  for  its  agent's 
knowingly  permitting  Its  waiting 
room  at  a  station  to  be  and  to  re- 
main locked,  against  the  protest  of 
a  prospective  passenger  In  the  room, 
when,  by  the  exercise  of  ordinary 
care,  such  agent  could  have  pre- 
vented its  being  locked,  or  could 
have  opened  it.  St.  Louts,  etc.,  R. 
Co.  v.  Wilson,  70  Ark.  136,  66  SW 
661,  91  AmSR  74. 

Time  for  keeping  ticket  onto*  open 
see  supra  g  1113. 
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rule  of  the  railroad  commission*1  may  prescribe, 
before  and  after  the  arrival  and  departure  of 
trains;  and  the  fact  that  such  a  statute  or  rule 
prescribes  a  certain  time  does  not  relieve  the  com- 
pany from  the  duty  of  keeping  it  open  for  a  longer 
time  if  the  circumstances  of  a  particular  case  re- 
quire it.** 

Safe  and  comfortable;  heating.  It  is  the  duty 
of  the  carrier  to  keep  the  station  or  waiting  room 
reasonably  safe,  comfortable,  and  decent,  and  a 
passenger  suffering  injury  by  reason  of  being  un- 


able to  sit  therein  when  he  desires  and  it  is  proper 
for  him  so  to  do  may  have  damages  for  injuries 
suffered.*3  Thus  the  carrier  may  be  liable  for  in- 
juries suffered  by  a  passenger  by  reason  of  the 
waiting  room  not  being  properly  heated*4  and  ven- 
tilated,*1 particularly  where  there  is  a  statutory 
provision  requiring  it  to  be  heated  in  cold  and  in- 
clement weather,"  although  such  a  statute  does  not 
relieve  the  carrier  of  its  common-law  duty  so  to 
do.*' 
Penalty.     In  some  jurisdictions,  by  statute,  t 


Stephens.  218  Fed.  ESS,  134  CCA  263. 

Iowa. — Drummey  v.  Minneapolis, 
etc..  R.  Co.,  163  Iowa  479,  133  NW 
655. 

Ky. — Ward  v.  Louisville,  etc.,  R 
Co..  168  Ky.  826,  183  SW  211. 

Miss. — Williams  v.  Southern  R. 
Co..  102  Miss.  617,  59  S  850. 

Tex.-'-Southern  Kansas  R.  Co.  v. 
Caylor.  (Oiv.  A.)  136  SW  1087;  St. 
Louis,  etc.,  R.  Co.  v.  Rumfleld.  65 
Tex.  Civ.  A.  73.  118  SW  810;  Inter- 
national, etc.,  R.  Co.  v.  Lister,  (Civ. 
A.)  72  SW  107;  Gulf,  etc.,  R.  Co.  v. 
Baraett,  19  Tex.  Civ.  A.  626,  47  SW 
1039.  Compare  St.  Louis  Southwest- 
ern R.  Co.  v.  Wallace.  32  Tex.  Civ. 
A.   312.  74  SW  681    (holding  that,   if 

glaintln*  remained  on  the  train  alter 
elng-  Informed  that  It  was  the  wrong- 
train  for  him  to  take,  and  after  a 
request  to  get  on  at  the  preceding 
station,  defendant  was  not  liable  for 
damages  resulting  from  its  failure 
to  have  the  depot  at  plaintiff's  destl- 
,  nation'  open). 

[a]  Statute  oonstruedL—  (1)  A 
statute  which  requires  carriers  to 
keep  their  depots  lighted,  warm,  and 
open  to  all  passengers  who  are  enti- 
tled to  go  therein  for  a  time  not  leas 
than  one  hour  before  the  arrival  and 
after  the  departure  of  all  passenger 
trains  does  not  require  a  station 
agent  to  permit  a  passenger  to  leave 
his  wife  and  children  in  a  waiting 
room  from  one  o'clock  A.  M.  until  he 
can  go  four  and-  one-half  miles  into 
the  country  and  obtain  a  conveyance, 
and  the  carrier  is  therefore  not  lia- 
ble for  injuries  sustained  from  ex- 
posure of  the  passenger  and  family 
while  walking  the  distance.  Interna- 
tional, etc.,  R.  Co.  v.  Pevey,  30  Tex. 
Civ.  A.  460,  70  SW  778.  (2)  A  fail- 
ure to  have  or  to  keep  a  waiting 
room  open  after  the  departure  of  a 
train  is  not  in  violation  of  Ky.  St. 
I  784  as  to  an  alighting  passenger 
who  did  not  reach  the  waiting  room 
until  the  train  had  departed.  Ward 
-  v.  Louisville,  etc.,  R.  Co.,  168  Ky. 
826.  183  SW  211. 

fbl  Union  station.— A  statute  re- 
quiring rooms  in  stations  to  be  kept 
open  and  heated  at  least  an  hour  be- 
fore the  arrival  of  passenger  trains 
does  not  apply  to  union  stations,  in 
so  far  as  the  minimum  time  may  be 
taken  as  a  guidance  to  the  Jury  in 
arriving  at  what  is  a  reasonable 
time.  Williams  v.  Southern  R.  Co., 
102  Miss.  617,  59  S  860. 

91.  Neal  v.  Southern  R.  Co.,  92 
S.  C.  197.  75  SE  405. 

•S.  Miss. — Williams  v.  Southern 
R.  Co..  102  Miss.  617.  69  S  860. 

S.  C. — Neal  v.  Southern  R.  Co.,  92 
S.  C.  197.  75  SB  405. 

Tenn. — Tully  v.  Yazoo,  etc,  R.  Co., 
4  Tenn.  Civ.  A.  184. 

Tex. — International,  etc..  R.  Co.  v. 
Doolan,  56  Tex.  Civ.  A.  603.  120  SW 
1118. 

Wis. — Tarczek  v.  Chicago,  etc.,  R. 
Co.,  162  Wis.  438,  156  NW  473. 

[a]  Zn  Texas  Rev.  St.  (1895)  art 
4521  only  requires  that  the  depots  be 
lighted  and  warmed  for  a  period  not 
less  than  an  hour  before  the  actual 
arrival  and  departure  of  passenger 
trains,  and  not  for  an  hour  before 
the  time  such  trains  are  scheduled  to 
arrive,  and  a  carrier's  duty  to  keep 
its  passenger  station  open  for  a 
longer  period  to  avoid  liability  to  a 
passenger  for  Injuries  from  exposure 
depends  solely  on  the  carrier's  com- 
mon-law  obligation   to   exercise   due 


care  for  the  safety  and  comfort  of 
passengers.  Southern  Kansas  R.  Co. 
v.  Caylor,  (Civ.  A.)  135  SW  1087. 

98.  -  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stephens.  21"8  Fed.  536.  134  CCA  263. 

Ala. — Brewer  v.  Nashville,  etc..  R. 
Co.,  184  Ala,  410,  63  S  972;  Central 
of  Georgia  R.  Co.  v.  Campbell,  10 
Ala.  A.  288.  64  S  540. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Brown, 
120  Ga.  380,  47  SE  942. 

Iowa. — McDonald  v.  Chicago,  etc., 
R.  Co..  26  Iowa  124,  95  AmD  114,  29 
Iowa  170. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Daugherty,  108  SW  836,  32  KyL  1392, 
15  LRANS  740;  Cincinnati,  etc..  R. 
Co.  v.  Mounts.  104  SW  748.  31  KyL 
1162. 

Minn. — Barnett  v.  •  Minneapolis, 
etc,  R.  Co.,  123  Minn.  153,  143  NW 
263,  48  LRANS  262. 

S.  C. — Pickens  v.  South  Carolina, 
etc.,  R.  Co..  54  S.  C.   498,   32  SE  567. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Mc- 
Cutcheon.  33  Tex.  Civ.  A.  657.  77  SW 
232;  Texas,  etc..  R  Co.  v.  Cornelius, 
10  Tex.  Civ.  A.  126.  80  SW  720; 
Texas,  etc.,  R  Co.  v.  Mayes,  (A.)  16 
SW  43. 

[a]  At  junction  point.— A  carrier 
which  authorizes  the  agents  of  a  con- 
necting carrier  to  sell  through  tick- 
ets over  its  line  is  chargeable  with 
notice  that  persons  holding  such 
tickets  might  he  brought  to  the  Junc- 
tion point  in  ignorance  of  the  with- 
drawal of  Its  regular  train  from  that 
point  because  of  high  water,  and  al- 
though such  'high  water  Justifies  the 
withdrawal  of  the  train,  it  does  not 
justify  it  in  failing  to  furnish  such 
passengers  with  facilities  for  their 
accommodation  and  safety  In  the 
depot  at  the  Junction  point,  at  least 
for  a  reasonable  time  after  their 
arrival.  Chicago,  etc,  R.  Co.  v. 
Stephens,  218  Fed.  535,  134  CCA  263. 

[b]  licensee.  Where  a  person 
Intending  to  take  an  early  morning 
train  remained  at  the  depot  from 
elev»n-thlrty  P.  M.  the  evening  be- 
fore, defendant  carrier  was  under 
no  obligation  to  furnish  him  a  warm 
waiting  room  before  he  purchased 
his  ticket  the  next  morning,  he  being 
a  mere  licensee  prior  thereto.  Bar- 
nett v.  Minneapolis,  etc.,  R.  Co.,  123 
Minn.  153,  148  NW  263,  48  LRANS 
262. 

94.  St.  Louis,  etc.,  R.  Co.  v.  Buck- 
ner.  89  Ark.  68,  116  SW  923,  20  LRA 
NS  468;  St.  Louis,  etc.,  R.  Co.  v. 
Hook.  83  Ark.  584.  104  SW  217;  St. 
Louis,  etc..  R.  Co.  v.  Wilson,  70  Ark. 
136.  66  SW  661,  91  AmSR  74;  Cin- 
cinnati, etc.,  R.  Co.  v.  Mounts,  104 
SW  748.  31  KyL  1162;  Williams  v. 
Southern  R.  Co.,  102  Miss.  617,  69  S 
850;  Texas  Cent.  R.  Co.  v.  Perry, 
(Tex.  Civ.  A.)  147  SW  805;  Inter- 
national, etc..  R.  Co.  v.  Doolan,  56 
Tex.  Civ.  A.  603,  120  SW  1118;  Chi- 
cago, etc.,  R.  Co.  v.  Qroner,  43  Tex. 
Civ.  A.  264.  95  SW  1118  Irev  on  other 
grounds  100  Tex.  414,  100  SW  184]; 
Gulf,  etc..  R.  Co.  v.  Turner,  (Tex. 
Civ.  A.)  93  SW  196. 

[a]  Joint  use  of  station. — Where 
two  carriers  maintain  and  keep  a 
common  passenger  station,  they  are 
Jointly  bound  to  keep  the  same  com- 
fortably heated  while  passengers  are 
reasonably  authorized  to  occupy  the 
same.  International,  etc.,  R.  Co.  v. 
Doolan,  56  Tex.  Civ.  A.  503,  120  SW 
1118.  See  generally  supra  55  1319, 
1320. 

[b]  Inviting  Into  office*— The  cus- 


tom of  the  agent  in  charge  of  a  depot 
to  Invite  passengers,  when  the 
weather  is  disagreeable,  to  come  into 
the  office  In  the  depot,  does  not  re- 
lieve the  carrier  from  '  liability  for 
failure  to  maintain  a  proper  waiting 
room.  Missouri,  etc.,  R.  Co.  v.  Mc- 
Cutcheon,  S3  Tex.  Civ.  A.  657.  77  SW 
232. 

[c]  Whether  the  oarrlu-'s  duty  re- 
quires It  to  heat  Its  waiting  room 
depends  on  whether  it  needs  to  be 
heated,  and  whether  very  cautious 
and  prudent  persons  would  heat  It 
under  the  same  circumstances.  Gulf, 
etc.,  R.  Oo.  v.  Turner,  (Tex.  Civ.  A) 
93  SW  196. 

95.  Drummy  v.  Minneapolis,  etc. 
R.  Co.,  153  Iowa  479,  133  NW  865. 

96.  See  statutory  provisions. 

,  [a]  Zn  Arkansas,  under  Klrby  Die. 
I  6634,  a  railroad  must  exercise  or- 
dinary care  to  keep  its  waiting  room 
comfortably  warm,  and  on  failure  so 
to  do,  as  a  proximate  result  of  which 
the  passenger  suffers  Injury,  it 
will  be  liable.  Kansas  City  South- 
ern R.  Co.  v.  Cobb,  178  SW  383. 

fbl  Zn  Kentucky  under  St.  (1903) 
i  784,  providing  that  railroad  com- 
panies shall  keep  their  waiting  rooms 
comfortably  warm  in  cold  weather, 
and  also  at  common  law,  railroad 
companies  are  liable  for  any  injuries 
sustained  because  of  a  failure  to 
maintain  a  Are  in  the  waiting  room, 
if  it  is  necessary  to  make  it  comfort- 
able. Cincinnati,  etc.,  R  Co.  r. 
Mounts.  104  SW  748.  31  KyL  1162. 

[c]  In  Oklahoma,  where  a  carrier 
falls  to  provide  heat  for  a  negro 
waiting  room,  as  required  by  Const 
art  9  I  26  (Williams  Const,  i  244). 
and  Sess.  L.  (1907-1908) _p  202  (Re*. 
L.  11910]  I!  861.  864,  865).  it  U  lia- 
ble  for  consequential  pain  and  suf- 
fering from  cold  endured  by  a  negro 
passenger  waiting  therein  for  a  train. 
St.  Louis,  etc.,  R.  Co.  v.  Lewis.  3» 
Okl.  677.  136  P  396. 

fdl  Zn  Texas  (1)  under  Rev.  St 
(1895)  j  4621.  requiring  depots  to  be 
warm  for  at  least  an  hour  before 
the  arrival  of  passenger  trains,  and 
making  the  company  liable  for  dam- 
ages suffered  by  reason  of  a  viola- 
tion, a  company  which  has  neglected 
to  warm  the  depot  or  to  give  a  pros- 
pective passenger  definite  informa- 
tion as  to  when  a  late  train  will 
arrive  cannot  escape  liability  on  the 
ground  that  she  should  have  aban- 
doned her  trip  and  returned  to  her 
home.  St.  Louis  Southwestern  R. 
Co.  v.  Lowe,  (Civ.  A)  97  SW  1087. 
(2)  But  where  a  railroad,  in  compli- 
ance with  the  express  requirements 
of  Rev.  St.  (1895)  art  4521,  opened 
Its  station  one  hour  before  the  de- 
parture of  a  train,  it  was  not  liable 
to  a  prospective  passenger  for  in- 
juries and  suffering  resulting  to  the 
passenger  from  exposure  before  the 
station  was  opened.  Texas  Midland 
R.   Co.   v.   Griggs,    (Civ.   A.)   106  SW 

97.  Drummy  v.  Minneapolis,  etc 
R.  Co.,  163  Iowa  479,  133  NW  (55; 
Tully  v.  Yazoo,  etc..  R  Co.,  4  Tenn. 
Civ.  A.  184;  International,  etc,  R.  Co. 
v.  Doolan,  56  Tex.  Civ.  A  501,  110 
SW  1118. 

[a]  Illustration.— A  passenger 
who  takes  passage  at  a  station  of  a 
railroad  company,  destined  to  a  dis- 
tant point  on  its  line,  and  who,  be- 
cause of  schedule  arrangements,  oc- 
cupies a  waiting  room  at  an  inter- 
vening    station     for     several    hours. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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railroad  company  is  guilty  of  a  misdemeanor  and 
subject  to  a  fine  if  it  fails  to  provide  suitable 
station  facilities  as  required  by  the  statute.*8 

[J  1347]  6.  To  Whom  Carrier  Liable  for  Unsafe 
Premises.  One  leaving  the  station  in  the  usual 
way  and  in  a  reasonable  manner  is  entitled,  in  re- 
gard to  the  condition  of  the  premises,  to  the  pro- 
tection of  a  passenger,  until  he  has  left  the  prem- 
ises;1 but,  after  voluntarily  leaving  a  passenger 
train  at  an  unusual  place,2  or  reaching  the  street 
on  alighting  from  a  street  car,'  the  liability  of  the 
carrier  as  such  ceases,  -  and  the  care  which  it  is 
required  to  exercise  with  reference  to  the  person 
who  has  thns  ceased  to  be  a  passenger  is  that  owed 
to  any  other  member  of  the  general  public.4 

Leaving  train  at  intermediate  station.  It  has 
been  held  that  the  duty  of  furnishing  reasonably 


may  maintain  suit  against  the  com- 
pany for  neglecting-  Its  duty  to  keep 
Its  waiting  room  comfortably  heated; 
and  the  statutory  provision  that 
companies  shall  open  and  keep  heated 
their  waiting-  rooms  for  one  hour 
before  the  arrival  and  departure  of 
trains  has  no  application.  Tully  v. 
Yazoo,  etc.,  R.  Co.,  *  Tenn.  Civ.  A. 
184. 
98.     See  statutory  provisions. 

[a]  In  Kentucky,  (1)  under  St. 
I  772,  every  company  operating  a 
railroad  in  that  state  shall  provide 
a  convenient  and  suitable  waiting 
room  and  water-closet  at  all  cities 
and  towns,  and  at  such  other  sta- 
tions as  the  railroad  commission  may 
require  on  Its  line,  and  shall  keep 
and  maintain  the  same  in  decent  or- 
der and  repair.  Illinois  Cent.  R.  Co. 
v.  Com.,  90  SW  802,  28  KyL  802. 
(2)  And  under  {  793  any  company 
falling  to  comply  with,  or  violating, 
or  permitting  any  of  its  employees 
or  agents  to  violate,  any  of  the  pro- 
visions of  i  772,  shall,  In  addition 
to  subjecting  itself  to  any  damages 
that  may  be  caused  by  such  failure 
or  violation,  be  guilty  of  a  misde- 
meanor, and  be  fined  for  each  failure 
or  violation  not  less  than  one  hun- 
dred nor  more  than  five  hundred  dol- 
lars, to  be  recovered  by  Indictment 
In  the  circuit  court  .of  any  county 
through  which  the  company  in  de- 
fault operates  a  line  of  road,  or  in 
the  Franklin  circuit  court. 

[b]  Indictment*— (1)  While  an  In- 
dictment will  be  sufficient  If  It  merely 
charge*  the  carrier  with  a  failure  to 
keep  convenient  and  suitable  wait- 
ing rooms  for  passengers,  It  is  not 
rendered  objectionable  by  the  fact 
that  It  specifies  the  particulars  in 
which  the  waiting  room  was  Insuffi- 
cient. Illinois  Cent.  R.  Co.  v.  Com., 
90  8W  602.  28  KyL.  802.  (2)  An  in- 
dictment alleging  the  carrier's  fail- 
ure to  provide  a  "suitable"  water- 
closet  at  the  passenger  depot  in  a 
certain  town  is  sufficient.  Louisville, 
etc,  R.  Co.  v.  Com.,  108  Ky.  605.  46 
SW  880.  46  SW  697.  20  KyL  366. 

[c]  Evidence*— Where  the  rail- 
road company  is  required  to  heat  and 
ventilate  Its  waiting  room  for  only 
thirty  minutes  Immediately  preced- 
ing' the  schedule  time  of  the  depart- 
ure of  trains,  evidence  as  to  ventila- 
tion and  heating  should  be  confined 
to"  tills  period.  Illinois  Cent.  R.  Co. 
v.    Com.,  90  SW  602.  28  KyL. 802. 

[d]  Instructions. — (1)  Where  the 
Indictment  charged  that  the  waiting 
room  was  too  small,  and  not  suffi- 
ciently ventilated  nor  sufficiently 
lighted,  an  instruction  authorizing  a 
conviction  if  the  waiting  room  was 
too  small  or  not  sufficiently  lighted 
or  ventilated  was  not  objectionable 
as  pointing-  out  In  an  Improper  man- 
ner the  evidence  Introduced.  Illinois 
Cent  R.  Co.  v.  Com.,  90  SW  602.  603. 
28  KyL,  802  (where  it  was  said:  "It 
was  an  effort  on  the  part  of  the  court 
to  prevent  the  Jury  from  exercising 
Its  Judgment  without  limitation  as 
to  -what  was  a  suitable  or  convenient 
waiting;  room").  (2)  But  a  charge 
authorising  a  conviction  if  the  rail- 


road neglected  to  provide  a  waiting 
room  convenient  and  suitable  "for 
the  accommodation  of  the  passen- 
gers and  the  public  traveling  on  said 
railroad  passenger  trains"  is  mis- 
leading, in  that  it  was  not  restricted 
by  requiring  the  waiting  room  to, be 
sufficient  merely  for  the  passengers 
who  might  travel  to  and  from  the 
station  In  question.  Illinois  Cent.  R. 
Co.  v.  Com..  90  SW  602.  28  KyL  802. 

re]      Trial;    questions    of    fact. — 

Whether  a  carrier  sufficiently  com- 
plies with  the  statutory  requirements 
Is  a  question  of  fact  depending  on 
the  sice  of  the  city,  town,  or  station 
where  the  carrier's  trains  stop,  and 
the  number  of  passengers  arriving  at 
and  departing  therefrom.  Illinois 
Cent.  R.  Co.  v.  Com.,  90  SW  602,  28 
KyL  802. 

99.  Co  whom  carrier  liable  for 
negligWBO*    generally    see    supra     I 

1.  Ark. — Texas,  etc.,  R.  Co.  v.  Orr, 
46  Ark.  182. 

Mass. — Legge  v.  New  Tork,  etc 
R  Co..  197  Mass.  88,  88  NB  867.  23 
LRANS  633;  Keefe  v.  Boston,  etc., 
R  Co..  142  Mass.  2S1.  7  NE  874. 

N.  H. — Hill  v.  Boston,  etc,  R.  Co.. 
77  N.  H.  161,  89  A  482,  AnnCaal914C 
714. 

Pa. — Powell  v.  Philadelphia,  etc., 
R.  Co.,  220  Pa.  638,  70  A  268.  20 
LRANS  1019  and  note;  Hartslg  v. 
Lehigh  Valley  R.  Co.,  154  Pa,  364,  26 
A  310. 

S.  C. — Taylor  v.  Atlantic  Coast 
Line  R.  Co..  78  S.  C.  652.  69  SB  641. 

Continuance  of  relation  after  leav- 
ing; vehicle  see  supra  |  1049. 

fa]  Delay  la  leaving  premises.— 
Where  a  passenger,  after  alighting 
from  a  train,  enters  the  station  to 
wait  for  a  friend,  and  after  leaving 
the  station  is  compelled  to  walk 
along  a  dark  path  very  close  to  the 
track  and  is  Injured  by  a  passing 
train,  she  may  recover  if  she  used 
reasonable  care  to  avoid  injury.  Pow- 
ell v.  Philadelphia,  etc.,  R.  Co.,  220 
Pa.  638.  70  A  268.  20  LRANS  1019 
and  note. 

9.    See  supra  SI  1050,  1339. 

3.  Columbus  R.  Co.  v.  Asbell,  131 
Ga.  573,  66  SB  902;  Piatt  v.  Forty- 
second  St.,  etc..  Ferry  R  Co.,  2  Hun 
(N.  T.)  124.  4  Thomps.  &  C.  406. 

4.  Fisher  v.  Paxson.  182  Pa.  457, 
38  A  407;  Imhoff  v.  Chicago,  etc.,  R» 
CO;,  22  Wis.  681. 

Oontlnnsnoe  and  termination  of  the 
relation  generally  see  supra  II  1047- 
1052. 

5.  State  v.  Grand  Trunk  R.  Co., 
58  Me.  176,  4  AmR  258.  But  see 
Abbot  v.  Oregon  R.  Co.,  46  Or.  649, 
80  P  1012,  114  AmSR  885.  1  LRANS 
851.  7  AnnCas  961  (holding  that  a 
passenger  may  leave  the  car  or  boat 
on  which  he  is  traveling  to  trans- 
act his  private  business  at  any  in- 
termediate station  or  landing  where 
a  stop  Is  made  for  any  reasonable 
time  to  receive  or  discharge  passen- 
gers, and,  if  he  is  Injured  without 
his  fault,  In  consequence  of  the  car- 
rier's negligence  on  any  part  of  the 
premises  set  apart  by  It  for  the  use 
of  the   public,  or  so   used   with  its 


safe  platforms  and  the  like  does  not  apply  to  a 
passenger  who  leaves  the  train  at  an  intermediate 
station,0  exeept  where  he  does  so  on  the  express 
or  implied  invitation  of  the  carrier,*  such  as  at  a 
meal  station  to  obtain  a  meal.T 

Persons  not  passengers.  Liability  for  injuries 
resulting  from  unsafe  station  houses,  platforms, 
and  the  like  is  not  limited,  however,  to  those  who 
are  entitled  to  be  considered  passengers.  Anyone 
having  business  with  the  carrier,  and  coming  on 
the  premises,  does  so  with  an  implied  invitation, 
imposing  on  the  carrier  the  same  duty  as  that  of 
any  person  conducting  a  place  of  business  where 
others  are  invited  to  come,  that  is,  the  duty  of 
using  reasonable  care  to  make  the  premises  safe, 
and  the  corresponding  liability  for  injuries  result- 
ing from  negligence  in  doing  so;8  and  as  the  usual 

consent,  he  may  recover  the  damages 
sustained). 

Continuance  and  termination  of 
relation  at  intermediate  station  see 
supra  I  1051. 

6.  Laub  v.  Chicago,  etc.,  R.  Co.. 
118  Mo.  A.  488,  94  SW  650;  Missouri, 
etc.,  R.  Co.  v.  Redus,  55  Tex.  Civ. 
A.  206,  118  SW  208.  See  also  supra 
91  1051.  1341. 

7.  Alabama  Great  Southern  R. 
Co.  v.  Godfrey,  156  Ala.  202,  47  S 
185.  180  AmSR  76:  St.  Louis,  etc..  R. 
Co.  v.  Coulson,  8  Kan.  A.  4,  54  P  2; 
Laub  v.  Chicago,  etc.,  R.  Co.,  118  Mo. 
A.  488,  94  SW  550. 

[a]  Passageway  to  hoteL— A  car- 
rier is  under  no  obligation  to  main- 
tain a  safe  passageway  for  its  pas- 
sengers to  and  from  any  particular 
hotel,  unless  under  exceptional  cir- 
cumstances, such  as  eating  houses 
where  trains  are  stopped  for  pas- 
sengers to  vget  meals,  or  hotels  in 
which  the  carrier  is  Interested,  or 
situated  within  or  adjoining  depots 
or  depot  grounds.  Alabama  Great 
Southern  R.  Co.  v.  Godfrey,  156  Ala. 
202,  47  S  186,  130  AmSR  76. 

B.  U.  S.— Illinois  Cent.  R.  Co.  v. 
Griffin,   80   Fed.    278,   25   CCA  413. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Rich- 
mond, 98  Ga.  495.  25  SB  565. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Jones,  51   Ind.  A.  246,  99  NB  503. 

Iowa. — McNaughton  v.  Illinois 
Cent.  R  Co.,  136  Iowa  177.  113  NW 
844. 

La. — Harvey  v.  Louisiana,  etc.,  R. 
Co.,   114   La.    1066,   38   S   859. 

Me. — Tobon  v.  Portland,  etc.,  R 
Co..   59   Me.   183,   8   AmR   416. 

Mo. — Chorn  v.  Missouri,  etc.,  R 
Co.,   168  Mo.  A.   518,   153  SW  1060. 

Nebr. — Fremont,  etc.,  R.  Co.  v. 
Hagblad,  72  Nebr.  778.  1»1  NW  1033, 
106  NW  1041,  4  LRANS  254,  9  Ann 
Cas  1096;  Union  Pac.  R.  Co.  v. 
Evans,   62   Nebr.   50.   71   NW  1062. 

N.  J. — Exton  v.  New  Jersey  Cent. 
R.  Co..  63  N.  J.  L.  356,  46  A  1099,  56 
LRA  608  [aff  62  N.  J.  L.  7.  42  A  486, 
56  LRA  508]. 

N.  V. — Hauk  v.  New  Tork.  eta,  R, 
Co..  34  App.  Div.  434,  54  NTS  248. 

Tex. — Houston  Belt,  etc.,  R.  Co.  v. 
Winerich,  (Civ.  A.)  162  SW  903; 
Smith  v.  Texas,  etc.,  R  Co.,  2  Tex. 
Unrep.  Cas.  329. 

See  generally  Negligence  [29  Cyc 
453];  Railroads' [33  Cyc  806]. 

[a]  Basing  after  baggage-— (l) 
One.  on  a  railroad  station  platform 
by  invitation  of  the  company  with 
reference  to  his  baggage,  and  not  as 
a  mere  licensee,  is  entitled  to  have 
the  company  exercise  ordinary  care 
to  keep  the  platform  reasonably  safe 
for  bis  use.  and  can  recover  for  in- 
Jury  resulting  from  Its  negligent 
failure  so  to  do.  Cleveland,  etc.,  R. 
Co.  v.  Jones.  61  Ind.  A.  245,  99  NB 
503.  (2)  A  person  purchasing  a 
ticket  at  a  railroad  station,  and  using 
the  usual  passage  in  going  to  obtain 
a  check  for  baggage,  where  injured 
by  dangers  existing  In  such  passage 
which  were  known  or  ought  to  have 
been  known  to  the  carrier,  can  re- 
cover therefor.  Exton  v.  New  Jersey 
Cent.   R.   Co.,    63   N.   J.    L.    356,    46   A 
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method  of  conducting  the  business  of  carriage  of 
passengers  involves  the  presence  of  persons  on  the 
premises  who  are  not,  and  do  not  intend  to  become, 
passengers,  this  care  and  liability  applies  to  per- 
sons who  are  there  for  the  purpose  of  accompany- 
ing passengers  to  the  trains  or  other  conveyances, 
or  meeting'  them  when  they  arrive,9  although  it  has 
been  held  not  to  apply  to  one  who  goes  there  merely 
as  an  acquaintance  to  say  good-by  to  a  departing 
or,  and  not  to  attend  or  assist  such  pas- 


senger.'" It  has  also  been  held  that  this  duty  does 
not  extend  to  those  at  the  station  at  an  unusual 
hour  for  the  purpose  of  bidding  farewell  to  a  per- 
son about  to  leave  on  a  freight  train  in  charge  of 


live  stock  and  who  is  a  passenger  only  in  a  limited 
and  restricted  sense.11 

[$  1348]  O.  Oare  Reauired  and  Liability  as  to 
Passengers  Boarding  or  Alighting  from  Vehicle— 
1,  In  General.12  The  carrier  is  bound  to  exercise 
care  in  securing  the  safety  of  the  passenger  while 
boarding  and  alighting  from  its  cars  or  other  con- 
veyances,18 and  the  degree  of  care  required  in  the 
discharge  of  this  duty  is  the .  highest  care,  or  the 
care  which  a  very  prudent  person  would  use  -under 
the  circumstances,1*  that  is,  that  high  degree  of 
care  which  is  required  with  reference  to  the  trans- 
portation of  passengers;1'  and  where  a  carrier  mis- 
leads a  passenger  with  reference  to  the  time,  the 


1099,  56  LRA  608    [aff  62  N.  J.  L.  7, 
42  A  486,  66  LRA  608]. 

[b]  A  person  baring  a  permit  to 
rids  In  tha  oabooaa  of  a  freight  train 
cannot  recover  for  Injuries  sustained 
by  him  while  on  his  way  to  board 
the  caboose,  without  proof  of  negli- 
gence on  the  part  or  the  company 
in  the  construction  or  maintenance  of 
its  station  or  yards,  which  negli- 
gence is  the  proximate  cause  of  the 
injury.  Chicago,  etc..  R.  Co.  v.  Mann, 
78  Nebr.  641,  111  NW  879.  ; 

[c]  A  shipper  of  live  stock  who 
accompanies  it,  and  is  advised  that  it 
will  be  necessary  to  pass  over  rail- 
road yards  to  board  the  caboose  at 
the    distant    point     at     which     it    is 

?  laced,  is  not  a  trespasser  in  going 
rom  the  station  to  board  the  ca- 
boose, and  It  is  the  duty  of  the  car- 
rier to  use  reasonable  care  to  make 
the  premises  reasonably  safe.  Chorn 
v.  Missouri,  etc,  R.  Co.,  168  Mo.  A. 
518,  153  SW  1060. 

[d]  On*  visiting  a  railroad  depot 
to  Inquire  as  to  a  train  on  which  he 
desires  to  become  a  passenger  is  an 
Invitee,  and  the  carrier  owes  him  the 
duty  of  exercising  reasonable  care 
to  keep  Its  premises  in  such  condition 
that  he  will  not,  while  In  the  ex- 
ercise   of    ordinary    care,    suffer    ln- 

iury  In  seeking  an  exit.  Houston 
Jelt  etc.,  R.  Co.  v.  Wlnerich,  (Tex. 
Civ.  A.)   162  SW  908. 

Oar*  as  to  persons  not  passengers 
Boarding  or  alighting  see  infra  i 
1362.  , 

9.  U.  S. — Delaware,  etc.,  R.  Co. 
v.  Price,  221  Fed.  848,  137  CCA  406 
[certiorari  den  238  U.  S.  636,  36  SCt 
939.  59  L.  ed.  1500], 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Thompson.  77  Ala.  448,  54  AmR  72. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Grimsley,    90   Ark.    64,    117   SW   1064. 

Colo. — Union  Depot,  etc.,  Co.  v. 
Londoner,  60  Colo.  22,  114  P  316,  S3 
LRANS  433;  Denver,  etc.,  R.  Co.  v. 
Spencer.  27  Colo.  313.  61  P  606,  51 
LRA  121. 

Ga. — Atlantic,  etc.,  R.  Co.  v.  Owens, 
123  Ga.  393,  51  SB  404;  Southern  R. 
Co.  v.  Myrlck,  12  Ga.  A.  241,  77  SB 
3;  Southern  R.  Co.  v.  Parham,  10 
Ga.  A.  531,  73  SE  763. 

In4 — New  Tork,  etc.,  R.  Co.  v. 
Mushrush,  11  Ind.  A.  192.  37  NE  954. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Meyer,  119  SW  183;  Cincinnati,  etc, 
R.  Co.  v.  Giboney,  124  Ky.  806,  100 
SW  216,  SO  KyL  1005. 

La. — Landphere  v.  Illinois  Cent.  R. 
Co.,   132   La.   351,   61   S  399. 

Me. — Hutchins  v.  Penobscot  Bay, 
etc.  Steamboat  Co.,  110  Me.  369,  373, 
86  A  250.  AnnCasl914D  132  and  note 
Icit  Cyc]. 

Mich. — McKone  v.  Michigan  Cent. 
R.  Co..  51  Mich.  601,  17  NW  74,  47 
AmR  596. 

Mo. — Stark  v.  Chicago,  etc.,  R.  Co., 
179  Mo.  A.  225,  166  SW  850;  Win- 
scott  v.  Chicago,  etc.,  R.  Co.,  151  Mo. 
A.    378,    131   SW  749. 

N.  T. — Blaisdell  v.  Long  Island  R. 
Co..  162  App.  Dlv.  218,  136  NTS  768 
[rev  131  NTS  14]. 

Okl. — Atchison,  etc.,  R.  Co.  v. 
Cogswell.  23  Okl.  181,  99  P  923.  20 
LRANS  837  and  note. 

S.  C. — Sraoak  v.  Savannah,  etc.,  R. 


Co.,  65  S.  C.  299,  43  SE  662-  Izlar  v. 
Manchester,  etc.,  R.  Co.,  67  S.  C. 
332.  36  SE  583. 

Tenn. — Cherokee  Packet  Co.  v.  Hil- 
son,   95  Tenn.   1,   31   SW  737. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Phlllio,  96  Tex.  18,  69  SW  994,  97 
AmSR  868,  59  LRA  392  [rev  (Civ.  A.) 
67  SW  915];  Texas,  etc.,  R.  Co.  v. 
Best,  66  Tex.  116.  18  SW  224-  Ham- 
ilton v.  Texas,  etc,  R.  Co.,  64  Tex. 
251.  53  AmR  756:  Gulf,  etc..  R.  Co. 
v.  Williams,  21  Tex.  Civ.  A.  469,  51 
SW  653-  Smith  v.  Texas,  etc,  R,  Co., 
2   Tex.   unrep.  Cas.  329. 

Va. — Chesapeake,  etc.,  R,  Co.  v. 
Mathews.  114  Va.  173,  76  SB  288; 
Chesapeake,  etc.,  R.  CO.  v.  Paris, 
107   Va.   408,    59    SE   398. 

Wis. — Dowd  v.  Chicago,  etc.,  R.  Co., 
84  Wis.  105,  64  NW  24,  36  AmSR 
917,  20  LRA  627  and  note. 


Statu   of  persons  attending  pas- 
sengers generally  see  supra  9  1061. 
10.     Galveston,    etc.,    R.    Co.    Matz- 


dorf,  102  Tex.  42.  ll£  SW  1036,  132 
AmSR  849,  20  LRANS  833  and  note 
[rev  (Civ.  A.)  107  SW  882). 

11.  Dowd  v.  Chicago,  etc.,  R.  Co., 
84  Wis.  105,  64  NW  24,  36  AmSR 
917.   20  LRA  627. 

13.  Condition  and  use  of  premises 
see  supra  §{  1337-1347. 

Proximate  oanse  of  Injury  gener- 
ally see  infra  i  1392. 

13.  Younglove  v.  Pullman  Co.,  207 
Fed.  797;  Smlthers  v.  Wilmington 
City  R.  Co.,  22  Del.  422,  67  A  167; 
Appleby  v.  South  Carolina,  etc.,  R. 
Co.,  60  S.  C.  48.  38  SE  237.  See 
also  infra  ?|  1349-1370. 

14.  U.  S.— New  York.  etc.  R.  Co. 
v.  Lincoln,  223  Fed.  896,  1S9  CCA  334. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Green,  86  Ark.  117,  119.  107  SW  168, 
14  LRANS  1148  [quot  Cyc]. 

Ga. — Central  R.  Co.  v.  Thompson, 
76  Ga.  770. 

111. — Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169.  50  NE  713;  Redin  v. 
Alton,  etc.  Tract.  Co.,  173  111.  A.  491: 
Sorenson  v:  Illinois  Cent.  R.  Co.,  165 
111.  A.  606;  Chicago,  etc.,  R.  Co.  v. 
Noble,  132  111.  A.  400;  Harvey  v. 
Chicago,  etc.,  R.  Co.,  116  111.  A.  507 
[alt  221  111.  242,  77  NE  5691:  Cleve- 
land, etc.,  R.  Co.  v.  Reese,  93  111.  A. 
657. 

Iowa. — Dleckmann  v.  Chicago,  etc, 
R.  Co.,  146  Iowa  260,  121  NW  676. 
139  AmSR  420,  31  LRANS  338;  John- 
ston v.  Cedar  Rapids,  etc.,  141  Iowa 
114,  119  NW  286;  Dleckmann  v. 
Chicago,  etc.,  R.  Co.,  106   NW  526. 

Ky. — Illinois  Cent.  R,  Co.  v.  Dallas, 
150  Ky.  442,  150  SW  536;  Illinois, 
etc.,  R.  Co.  v.  Gunterman,  135  Ky. 
438,  122  SW  614;  Lutz  v.  Louisville 
R.  Co.,  48  SW  1080,  20  KyL  1163; 
Louisville,  etc.,  R.  Co.  v.  Smith,  13 
KyL  974. 

La. — Estopinal  v.  Texas,  etc.,  R. 
Co.,  6  La.  A.   (Orleans)  36. 

Mass. — Moody  v.  Boston,  etc.,  R. 
Co.t  189  Mass.  277,  75  NE  631:  Nichols 
v.  Lynn,  etc..  R.  Co.,  168  Mass.  528, 
47   NE  427.  ' 

Mich. — Foley  v.  Detroit,  etc,  R.  Co., 
179  Mich.  586,  146  NW  186:  Serviss 
v.  Ann  Arbor  R.  Co.,  169  Mich.  564, 
135   NW  343. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Smith, 
103  Miss.  150,  60  S  73. 


Mo. — Desklns  v.  Chicago,  etc.,  R. 
Co.,  151  Mo.  A.  432.  132  SW  45; 
Craig  v.  Wabash  R.  Co.,  142  Mo.  A 
314.  126  SW  771;  Van  Cleve  v.  St. 
Louis,  etc.,  R.  Co.,  137  Mo.  A.  SS2. 
118  SW  116;  Moorman  v.  Atchison, 
etc..  R.  Co.,  106  Mo.  A.  711,  78  SW 
1089. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462.  77  SE 
402. 

Tenn. — Southern  R.  Co.  v.  Mitchell. 
98  Tenn.' 27,  40  SW  72. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Wortham.  73  Tex.  26,  10  SW  741.  J 
LRA  368:  Gulf,  etc..  R.  Co.  v.  Wil- 
liams, (Civ.  A.)  186  SW  527:  Mis- 
souri, etc.,  R.  Co.  v.  Dunbar,  57  Tex. 
Civ.  A.  411.  122  SW  574:  Texas,  etc, 
R.  Co.  v.  Beezley,  66  Tex.  Civ.  A 
245,  120  SW  1186;  Weatherford,  etc, 
R.  Co.  v.  White,  66  Tex.  Civ.  A.  32, 
118  SW  799:  St.  Louis  Southwestern 
R.  Co.  v.  Tittle,  (Civ.  A.)  11 5  SW 
640;  Missouri,  etc.,  R.  Co.  v.  Wolf. 
40  Tex.  Civ.  A.  381,  89  SW  77»; 
Texas  Midland  R.  Co.  v.  Brown. 
(Civ.  A.)  58  SW  44;  Texas,  etc.  R. 
Co.  v.  Lee.  21  Tex.  Civ.  A.  174.  61 
SW  351,  67  SW  578;  Houston,  etc. 
R.  Co.  v.  Dotson,  15  Tex.  Civ.  A.  7*. 
38  SW  642;  Ft  Worth,  etc.,  B-  Co. 
v.  Kennedy,  12  Tex.  Civ.  A.  S54.  S5 
SW  835. 

[a]  »»— onapla  oars,  under  the 
circumstances  is  required  of  a.  car- 
rier in  setting  down  passengers  at 
stations.  Serviss  v.  Ann  Arbor  R. 
Co.,  169  Mich.  564,  136  NW  14J; 
Southern  R.  Co.  v.  Mitchell.  98  Tenn. 
27.  40  SW  72. 

[bj  Part  of  train  nearest  station. 
— A  carrier  may  determine  the  part 
of  the  train  to  be  nearest  the  sta- 
tion at  stops,  having  due  regard  for 
the  convenience  of  the  travellngr  pub- 
lic, providing  reasonably  safe  walk 
ways  are  provided  from  the  place  of 
egress  to  the  station.  Anderson  v. 
Atlantic  Coast  Line  R.  Co..  161  N.  C 
462.  77  SE  402. 

[c]  Keboardlng  train. — A  carrier 
owes  to  a  passenger  who  alighted 
in  reliance  on  misinformation  oy  a 
trainman  as  to  the  name  of  the 
station  the  same  duty  as  to  other 
passengers  about  to  board  the  train. 
Foley  v.  Detroit,  etc*  R.  Co.,  17» 
Mich.  586,  146  NW  186. 

15.  Texas,  etc,  R.  Co.  v.  Bigger. 
239  U.  S.  330,  36  SCt  127,  60  L.  ed. 
310  [aff  218  Fed.  990,  133  CCA 
673);  Central  of  Georgia  R,  CO.  v. 
Brown,  141  Ga.  653,  81  SE  857; 
Reardon  v.  St  Louis,  etc,  R.  Co.,  21$ 
Mo.  105,  114  SW  961;  Craig  v.  Wabash 
R.  Co..  142  Mo.  A.  314.  126  SW  771: 
McKinstry  v.  St  Louis  Transit  Co., 
108  Mo.  A  12.  82  SW  1108;  San 
Antonio,  etc.,  R.  Co.  v.  Turney.  S3 
Tex.  Civ.  A.  626.  78  SW  256.  See 
also   supra  |{    1295-1300. 

[a]  Safety  of  place. — In  determin- 
ing whether  a  carrier  has  used  extra- 
ordinary diligence  in  protecting  the 
safety  of  an  alighting  passenger,  the 
safety  of  the  place  of  alighting  under 
the  circumstances  may  be  considered 
with  the  other  facts.  Central  of 
Georgia  R.  Co.  v.  Brown,  141  G*. 
553.  81  SE  857.  See  also  supra  If 
1340-1846. 


For  later  oases,  developments  and  Changs*  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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place,  and  the  safety  of  boarding  or  alighting,  it 
is  liable  for  the  injuries  sustained,"  but  the  carrier 
is  not  an  insurer  of  the  passenger's  safety  in  this 
regard"  and  if  the  carrier,  through  its  agents  and 
employees,  uses  proper  care  for  the  safety  and  pro- 
tection of  a  boarding  or  an  alighting  passenger  it  is 
not  liable  for  injuries  that  he  may  sustain  while  get- 
ting on  or  leaving  the  car,18  particularly  where  he 
does  so  by  an  unusual  mode  of  ingress  or  egress;1* 
nor  is  it  liable  for  injuries  received  by  him  after  it 
has  performed  its  duty,  and  he  has  safely  left  the 
car.™ 

[$  1349]    2.  Doty  to  Warn  as  to  Danger.11    In 


general  there  is  no  duty  to  instruct  or  warn  pas- 
sengers of  the  proper  or  safe  mode  of  entering  or 
leaving  cars,  it  being  the  duty  of  the  passenger  to 
comply  with  the  usual  reasonable  and  known  regu- 
lations of  the  carrier  with  reference  to  safe  en- 
trance and  exit.12  Thus  a  street  car  company  need 
not  warn  an  alighting  passenger  of  the  danger  of 
colliding  with  or  being  run  over  by  other  vehicles 
in  the  street,**  or  of  the  ordinary  condition  of  the 
street.34  However,  it  is  the  carrier's  duty  to  warn 
a  boarding  or  an  alighting  passenger  of  dangers  of 
which  it  knows  or  ought  to  know,  and  of  which  the 
passenger  is  ignorant,*1  especially  at  a  place  other 


16.  Baltimore,  etc.,  R.  Co.  v.  Mul- 
len. 120  111.  A.  88  [arf  217  111.  203.  7E 
KE  474.  2  LRAN8  HE  and  note,  3 
AnnCas  1016];  Flint,  etc.,  R  Co.  v. 
Stark,  38  Mich.  714;  Lent  v.  New 
York  Cent.,  etc.,  R.  Co.,  120  N.  Y. 
467,  24  NE  663  [aft"  64  N.  Y.  Super. 
3171;  Texas  Pac.  R.  Co.  v.  Davidson, 
68  Tex.  370,  4  SW  636;  Texas  Mid- 
land R.  Co.  v.  Brown,  (Tex.  Civ.  A) 
58  SW  44. 

[a]  Pronator*  starting  of  train. 
—If  one  entitled  to  the  rights  of  a 
passenger  on  a  railroad  train,  with- 
out being-  guilty  of  contributory  neg- 
ligence, is  injured  In  the  effort  to 
get  on  the  train,  which  has  started 
from  a  stopping  place  before  the  time 
designated  to  nfm  by  the  conductor 
in  charge,  the  company  is  liable  In 
damages  for  the  injury.  Texas  Pac. 
R.  Co.  v.  Davidson,  68  Tex.  370,  4  SW 
636. 

fb]  Premature  oall  "all  aboard.'* — 
Where  a  passenger  who  could  not 
get  a  seat  was  told  that  another  car 
would  be  attached,  and  on- its  being 
run  down  against  the  train  and  the 
'  conductor  calling  "All  aboard"  he 
attempted  to  pass  from  one  car  to 
such  additional  car,  and  was  Injured 
by  reason  of  the  car  not  being  well 
coupled,  the  company  was  liable. 
Lent  v.  New  York  Cent.,  etc.,  R.  Co. 

120  N.  Y.  467,  24  NE  653  [aft  64  N. 
Y.  Super.  318]. 

[c]  Passengers  are  not  required 
to  wait  for  express  Invitations  be- 
fore entering  a  car.  Texas  Midland 
R.  Co.,  141  Iowa  114,  119  NW  286; 
SW  4*. 

IT.  Johnston  v.  Cedar  Rapids,  etc., 
R.  Co..  141  Iowa  114.  119  NW  286; 
Craig  v.  Wabash  R.  Co.,  142  Mo.  A. 
214,  126  SW  771;  St.  Louis  South- 
western R.  Co.  v.  Tittle,  (Tex.  Civ. 
A.)  115  SW  640. 

Carrier  not  Insurer  see  generally 
supra  I  1302. 

18.  U.  S. — Skinner  v.  Atchison, 
etc..  R.  Co.,  29  Fed.  188. 

Cal. — Dougherty  v.  Union  Tract. 
Co..  23  Cal.  A.   if,  136  P  722. 

Ky. — Bruff  v.  Illinois  Cent.  R  Co., 

121  SW  475,  24  LRANS  740;  Illinois 
Cent.  R.  Co.  v.  Boles,  73  SW  1034, 
24   KyL  2282. 

Mass. — Oagnon  v.  Boston  El.  R. 
Co.,  206  Mass.  483,  91  NE  876;  Hlnes 
v.  Boston  El.  R.  Co.,  198  Mass.  346, 
84  NE  476. 

N.  Y. — MacKenile  v.  Union  R.  Co.. 
82  App.  Div.  124,  81  NYS  748  [aff  178 
N.  Y.  638  mem,  71  NE  1134  mem]. 

Pa. — Markle  v.  Pittsburgh  R.  Cos., 
238  Pa.  363,  86  A  204;  Howell  v. 
Union  Tract.  Co.,  202  Pa.  338,  61  A 
885. 

Tex. — Pillow  v.  Texarkana,  etc.,  R. 
Co..  66  Tex.  Civ.  A.  697.  119  SW  128. 

fa]  Passengers  assume  the  risk  of 
aooldantal  Injuries  In  getting  on  or 
off  cars;  therefore,  a  passenger  can- 
not recover  for  an  Injury  caused  by 
an  employee  of  the  company  slipping 
from  the  platform  rail  on  which  he 
was  standing,  and  falling  on  him 
while  ascending  the  steps  for  the 
purpose  of  entering  the  car,  where 
it  appears  that  the  falling  was  purely 
accidental.  Skinner  v.  Atchison,  etc., 
R.  Co.,  39  Fed.  188. 

fb]  Palling  to  keep  doors  looked 
until  oar  stops*— Where  a  two  car 
train  moved  slowly  along  the  plat- 
form of  a  subway  station,  and  was 
about  a  car   length   from   the  place 


where  It  was  to  stop,  when  a  passen- 

?er  attempted  to  get  on  the  rear  plat- 
orm  of  the  motor  car,  but  his  hand 
slipped  from  the  grab  Iron  and  he 
fell  under  the  train,  receiving  mortal 
injury,  the  carrier,  being  bound  to 
provide  for  the  public  the  quickest 
possible  entrance  to  its  cars  con- 
sistent with  safety,  was  not  negli- 
gent in  failing  to  require  that  the 
entrance  doors  be  locked  until  the 
car  came  to  a  standstill,  and  no 
negligence  was  therefore  shown. 
Gagnon  v.  Boston  El.  R.  Co.,  205 
Mass.  483.  91  NE  875. 

[c]  Sunning  along  track. — Where 
a  person  flags  a  train  and  then 
runs  along  the  center  of  the 
track  toward  the  station  plat- 
form, the  trainmen,  although  they 
see  him  at  the  time  he  flags  the 
train,  have  a  right  to  assume  that 
he  will  get  out  of  the  way  before 
the  train  reaches  lilm.  Pillow  v.  Tex- 
arkana, etc..  R.  Co.,  65  Tex.  Civ.  A. 
597.  119  SW  128. 

IS.  North  Chicago  St.  R.  Co.  v. 
Canfleld,  118  111.  A.  853;  Cleveland, 
etc..  R  Co.  v.  Wade,  18  Ind.  A.  346, 
48  NE  12;  Ratteree  v.  Galveston,  etc.. 
R.  Co.,  36  Tex.  Civ.  A.  197,  81  SW 
666. 

[a]  A  railroad  company  Is  en- 
titled to  designate  oertaln  doors  and 
steps  by  which  its  passengers  shall 
leave  its  train  and  reserve  others  for 
the  performance  of  necessary  work. 
Ratteree  v.  Galveston,  etc.,  R.  Co., 
36  Tex.  Civ.  A.  197,  81  SW  666  (hold- 
ing also  that,  where  the  vestibule  on 
the  end  of  a  coach  at  which  plaintiff 
claimed  he  was  hurt  in  seeking 
egress  from  the  car  was  not  opened 
on  the  side  next  to  the  station,  and 
had  been  opened  on  the  other  side 
only  for  the  purpose  of  placing  a 
hose  to  convey  water  into  the  car, 
and  plaintiff  was  Injured  by  the 
movement  of  the  hose  and  the  car 
while  attempting  to  go  out  of  such 
door,  the  railroad  company  was  not 
guilty  of  negligence  justifying  a  re- 
covery). 

[b]  It  Is  not  nsgUgeno*  to  nave 
the  vestibules  of  oars  looked  at  a 
station  so  far  as  such  cars  are  sup- 
posed to  contain  passengers  not  de- 
siring to  alight  at  the  station,  a 
reasonable  exit  being  provided  from 
other  cars.  Cleveland,  etc.,  R.  Co.  v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

80.  Stewart  v.  East  St.  Louis  R. 
Co.,  173  111.  A.  477;  Sama  v.  San  Juan 
Light,  etc.,  Co.,  4  Porto  Rico  Fed.  13. 

[a]  Where  a  passenger  alights 
from  a  ear  safely  and  afterward 
trips  and  falls,  the  company  Is  not 
responsible  for  the  Injuries  v  sus- 
tained. Sama  v.  San  Juan  Light, 
etc..  Co.,  4  Porto  Rico  Fed.  13. 

81.  Duty  to  warn  of  danger  i 
Generally  see  supra  }  1336. 

Of  the  approach  of  another  train  or 

car  see  Infra  {  1861. 
Of  danger  in  boarding  or  alighting 

from   a   moving   train  or   car  see 

Infra  9  1350. 

Warning  of  movement  of  train  see 
Infra  i  1369. 

92.  D.  C. — Holohan  v.  Washing- 
ton, etc..  R.  Co.,  19  D.  C.  316. 

Ga. — Central  R.  Co.  v.  Thompson, 
76  Ga.  770. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160,  84  NE  819,  86 
NE  1026.  20  LRANS  1041. 

Kan. — Warren  v.  Southern  Kansas 
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R  Co.,  37  Kan.  408,  15  P  601. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor, 122  Ky.  92,  89  SW  714.  28  KyL 
598. 

Mass. — Goddard  v.  Boston,  etc.,  R. 
Co.,  179  Mass.  52,  60  NE  486. 

Miss. — Illinois  Cent.  R.  Co.  v.  Mas- 
97  Miss.  794,  63  S  385. 
.  Y. — Lafflln  v.'  Buffalo,  etc.,  R. 
Co.,  106  N.  Y.  136,  12  NE  699,  60 
AmR  438;  Kohm  v.  Interborough 
Rapid  Transit  Co.,  104  App.  Div.  237, 
93  NTS  671,  18  NYAnnCas  316;  Mac- 
Kenzle  v.  .Union  R.  Co.,  82  App.  Div. 
124,  81  NYS  748  [aff  178  N.  Y.  638 
mem,  71  NE  1134  mem]. 

S.  C. — Du  Bose  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  271,  62  SE  255. 

Wis. — Detroit,  etc.,  R.  Co.  v.  Cur-  - 
tls.  23  Wis.  162,  99  AmD  141. 

[a]  Special  supervision  of  adult 
not  required*— A  carrier  is  under  no 
obligation  to  exercise  special  super- 
vision and  guidance  over  a  passen- 
ger, a  man  of  mature  years  in  good 
health,  having  had  considerable  ex- 
perience in  traveling,  who  does  not 
disclose  the  fact  that  he  Is  Ignorant 
of  the  situation  of  the  tracks  or  sta- 
tion grounds,  or  ask  for  any  infor- 
mation or  guidance  in  going  from 
the  station  to  the  train  on  which  he 
is  to  be  transported  and  by  which 
he  is  injured,  although  the  night 
is  dark  and  cloudy  and  the  station 
grounds  are  new  and  uncompleted. 
Pere  Marquette  R  Co.  v.  Strange, 
171  Ind.  160,  84  NE  819,  85  NE  1026, 
20  LRANS  1041. 

[b]  Duty  to  direct  movements  0f 
passenger*— ( 1 )  A  common  carrier 
engaged  in  a  great  city  in  the  trans- 
portation of  a  large  number  of  pas- 
sengers between  stations,  from  which 
It  controls  their  admission  to  Its. 
trains,  is  bound  to  exercise  care  to 
so  direct  the  movements  and  disposi- 
tion of  those  whom  It  undertakes  to 
transport  as  to  preserve  their  safety. 
Kohm  v.  Interborough  Rapid  Transit 
Co.,  104  App.  Div.  237,  93  NYS  671, 
16  NYAnnCas  315.  (2)  In  directing 
a  passenger  which  train  to  take  to 
reach  her  destination,  the  carrier  Is 
required  to  give  the  passenger  the 
highest  degree  of  care  and  attention. 
Yazoo,  etc.,  R.  Co.  v.  Smith,  .103 
Miss.  ISO,  60  S  73.  Information  to 
passengers  see  generally  supra  SI 
1229—1231 

S3.  Oddy  v.  West  End  St.  R.  Co., 
178  Mass.  341,  69  NE  1026.  86  AmSR 
482.  • 

Street  ear  oases  generally  see  In- 
fra ||  1363-1369. 

84.  Thompson  v.  Gardner,  etc.,  R 
Co.,  193  Mass.  133,  78  NE  854,  118 
AmSR  459. 

[a]  Illustration.  Where  a  pas- 
senger on  a  street  car  alighted  at 
night  from  the  "sidewalk  side"  of  a 
car,  and  was  injured  by  stepping 
into  a  gutter  between  the  car  track 
and  the  sidewalk,  which  gutter  was 
similar  to  those  ordinarily  main- 
tained in  streets  in  country  towns, 
the  conductor  of  the  car  was  en- 
titled to  assume  that  plaintiff  was 
familiar  with  the  existence  of  the 
•gutter,  and  was  therefore  not  guilty 
of  negligence  in  falling  to  warn  her 
of  Its  existence.  Thompson  v.  Gard- 
ner, etc,  R.  Co.,  193  Mass.  133,  78  NE' 
854.  118  AmSR  459. 

26.  Iowa — Dleckmann  v.  Chicago, 
etc.,  R.  Co.,  145  Iowa  250,  121  NW 
676,   139   AmSR  420,   31   LRANS   338; 
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than  a  regular  stopping  place."  Thus,  where  a 
street  car  company  stops  its  car,  at  a  place  where 
there  are  obstructions  or  defects  in  the  street  of 
which  it  knows  or  should  know,  but  of  which  an 
alighting  passenger  is  ignorant,  it  is  its  duty  to 
warn  him  thereof." 

As  to  particular  exit.  Where  a  carrier  desires 
passengers  to  leave  a  car  by  a  particular  door  or 
exit,  it  should  notify  them  of  that  fact  and  warn 
them  against  leaving  by  another  door  or  exit." 

Sufficiency  of  warning.  Where  a  warning  to  pas- 
sengers is  necessary,  a  general  warning,  such  as 


will  be  likely  to  reach  all  the  passengers  on  their 
way  in  or  out,  is  sufficient." 

Where  an  opening  in  "a  train  at  a  station  has  ben 
made  for  the  passage  of  persons,  the  duty  to  give 
warning  before  closing  the  space  is  not  satisfied  by 
merely  ringing  the  engine  bell  or  sounding  the 
whistle." 

[$•1350]  3.  Boarding  or  Alighting  from  Movhn 
Train  or  Oar."1  As  a  general  rule  a  carrier's  em- 
ployees have  a  right  to  assume  that  a  passenger 
will  not  attempt  to  board  or  alight  from  a  moving 
train  or  car,32  and  hence  are  not  negligent  in  fail- 


Dleckmann  v.  Chicago,  etc.,  R.  Co., 
105  NW  526. 

Mo. — Wilburn  v.  St.  Louis,  etc.,  R. 
Co.,  36  Mo.  A.   203. 

N.  Y. — Catterson  v.  Brooklyn 
Heights  R.  Co..  132  App.  Dlv.  399, 
116  NYS  760;  Woolsey  v.  Brooklyn 
Heights  R.  Co..  123  App.  Dlv.  631, 
108  NYS  16;  Truesdell  v.  Erie  R.  Co., 
114   App.  Dlv.  34,  99  NYS  694. 

N.  C. — Penny  v.  Atlantic  Coast 
Line  R.  Co.,  153  N.  C.  296,  69  SE  238, 
32  LRANS  1209. 

Tex. — East  Line.  etc..  R.  Co.  v. 
Rushing.  69  Tex.  306.  6  SW  834. 

Eng. — Praeger  v.  Bristol,  etc.,  R. 
Co..  24  L.  T.  Rep.  N.  S.  105. 

[a]  Open  space  between  platform 
■and  car. — (1)    vThere  an   open  space 

between  the  platform  and  the  car  Is 
of  a  dangerous  character.  It  is  the 
duty  of  the  carrier  to  use  reasonable 
care  to  warn  passengers  thereof. 
Woolsey  v.  Brooklyn  Heights  R.  Co., 
123  App.  Dlv.  631.  108  NYS  16  (hold- 
ing; that,  where  owing  to  the  vary- 
ing widths  of  a  carrier's  cars  the 
space  between  the  platform  of  a  car 
and  the  station  platform  varies,  it 
is  the  duty  of  the  company  to  use 
reasonable  care  to  prevent  accident 
by  giving;  warning  to  one  moving  in 
the  midst  of  a  crowd  of  passengers, 
seeking  to  board  one  of  the  narrower 
cars,  of  the  space  between  the  plat- 
form of  the  car  and  the  station); 
Coogan  v.  Interborough  Rapid  Tran- 
sit Co.,  60  Misc.  562.  99  NYS  382: 
Praeger  v.  Bristol,  etc.,  R.  Co..  24 
L.  T.  Rep.  N.  S.  105  (holding  that 
a  company  Is  guilty  of  negligence 
In  Inviting  a  passenger  to  step  from 
a  carriage  to  a  dimly  lighted  plat- 
form without  cautioning  him  and 
warning  him  of  a  space  between  the 
platform  and  the  carriage,  caused 
"by  a  curve  of  the  platform,"  Into 
which  space  the  passenger  falls  and 
is  Injured).  (2)  Unless  the  pas- 
senger knows  of  such  opening. 
Woolsey  v.  Brooklyn  Heights  R.  Co., 
123  App.  Dlv.  631,  108  NYS  18. 

[b]  Danger  of  assaults  from  third 
persona, — A  .carrier  owes  to  a  pas- 
senger the  duty  of  warning  him, 
when  in  the  act  of  alighting,  of  the 
dangers  arising  from  persons  armed 
with  pistols  engaging  in  an  alter- 
cation Immediately  after  having  left 
the  train  at  a  station.  Penny  v.  At- 
lantic Coast  Line  R.  Co.,  153  N.  C. 
296,  69  SE  238,  32  LRANS  1209; 
Penny  v.  Atlantic  •Coast-Line  R.  Co., 
133  N.  C.  221,  46  SE  663,  63  LRA  497. 

[c]  Evidence  that  the  conductor 
sad  left  the  train  before  all  the  pas- 
sengers had  alighted,  and  that  the 
brakeman  making  the  coupling  gave 
no  warning,  is  sufficient  to  Justify 
the  submission  of  the  question  of 
gross  negligence  to  the  Jury.  East 
Line,  etc.,  R.  Co.  v.  Rushing,  69  Tex. 
306.    6    SW    834. 

[d]  Headlight. — Where  passen- 
gers are  required,  in  order  to  board 
west  bound  trains,  to  cross  two 
tracks  to  another  platform,  the 
tracks  as  they  approach  the  depot  be- 
ing straight  for  several  miles,  the 
company  is  bound  to  know  that  a 
headlight  will  not  accurately  in- 
form an  ordinary  observer  of  the 
distance  of  an  approaching  train 
from  the  depot.  Dieckmann  v.  Chi- 
cago, etc.,   R.  Co..  145   Iowa  250,  121 


NW  676,  139  AmSR  420,  31  LRANS 
338;  Dieckmann  v.  Chicago,  etc.,  R. 
Co..    (Iowa)    106   NW   526. 

ae.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Seaborn.  168  Ala.  668,  63  S  241. 

Mass. — Wakeley  v.  Boston  El.  R. 
Co.,  217  Mass.  488,  105  NE  436;  Jos- 
lyn  v.  Mllford,  etc.,  R.  Co.,  184  Mass. 
66,  67   NE  866. 

Mich. — Mensing  v.  Michigan  Cent. 
R.  Co.,  117  Mich.  606.  76  NW  98. 

N.  Y. — Lewis  v.  Delaware,  etc.. 
Canal  Co..  145  N.  Y.  608.  40  NE  248. 

Pa. — Leedom  v.  Philadelphia,  etc., 
R.  Co..  62  Pa.  Super.  698,  602. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Harris,  103  Va.  635.  49  SE  997;  Chesa- 
peake, etc..  R.  Co.  v.  Smith,  103  Va. 
326,  49  SE  487. 

[a]  Illustrations. — (1)  Where  a 
carrier  ran  its  car  beyond  the  station 
platform,  and  stopped  at  a  place 
which  was  safe  for  passengers  to 
alight  in  the  daytime,  but  which  had 
been  rendered  unsafe  by  a  sudden 
snowstorm  and  by  reason  of  its  be- 
ing dark,  the  carrier  was  negligent 
In  inviting  a  passenger  to  alight  at 
such  place  without  assistance  and 
without  informing  him  of  the  danger. 
Mensing  v.  Michigan  Cent.  R.  Co., 
117  Mich.  606,  7«  NW  98.  (2)  Where 
passengers  on  a  railroad  are  invited 
expressly  or  impliedly  to  get  ofl  at 
a  place  other  than  that  at  which  they 
usually  alight,  and  there  Is  any 
special  danger  attending  their  ap- 
proach to  the  station,'  it  is  tho  duty 
of  the  railroad  company  to  warn 
them  of  such  danger,  and  to  aid  them 
in  reaching  the  station  in  safety;  and 
this  Is  especially  true  In  the  night- 
time. Chesapeake,  etc.  R.  Co.  v. 
Smith.  103  Va.  326,  49  SE  487.  (3) 
Where  the  conductor  of  a  train  al- 


lows a  passenger  to  get  off  at  a  place 
which  is  not  a  usual  stopping  place, 
he  will   be  negligent   if  he  falls  to 


inform  the  passenger  of  danger  from 
a  train  on  another  track.  Lewis  v. 
Delaware,  etc.,  Canal  Co.,  146  N.  Y. 
508.  40  NE  248. 

Oars  at  places  other  than  regular 
stopping;  places  generally  see  Infra 
ti    1360.    1361. 

B7.  Ind. — Ft.  Wayne  Tract.  Co.  v. 
Morvlllus,  31  Ind.  A.  464,  68  NE  304.' 

Ky. — Sweet  v.  Louisville  R.  Co.,  113 
Ky.   15,  67  SW  16.  23  KyL  2279. 

Mo.  — Macdonald  v.  St.  Louis  Tran- 
sit Co.,   108   Mo.  A.   374.  83  SW  1001. 

N.  H. — Bass  v.  Concord  St.  R.  Co., 
70  N.  H.  170.  46  A  1056. 

N.  Y.— Wolf  v.  Third  Ave.  R.  Co., 
67  App.  Dlv.  606.  74  NYS  886;  Flack 
v.  Nassau  Electric  R.  Co..  41  App. 
Dlv.  399,  58  NYS  839;  Schlesslnger 
v.  Manhattan  R.  Co.,  49  Misc.  604,  98 
NYS  840. 

Pa. — Sowash  v.  Consolidated  Tract. 
Co..  188  Pa.  618,  41  A  743. 

Va. — Richmond  City  R.  Co.  v.  Scott, 
86  Va.   902.  11   SE  404. 

Street  car  cases  generally  see  infra 
85  1363-1369. 

SB.  111. — Chicago,  etc.,  R.  Co.  v. 
Schmelling,  99  111.  A.  577  [aft  197 
111.  619.  64   NE  714]. 

Iowa. — McDonald  v.  Illinois  Cent. 
R.    Co.,    88    Iowa   345,    55    NW   102. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co.,  215  Mo.  105,  114  SW  961. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co..  168  N.  C.  621.  74  SE  693. 

Tex. — Missouri  Pac.  R.  Co.  v.  Long, 


81    Tex.    253.   16   SW   1016,   26  AmSR 
til. 

[a]  Bxlts  on  both  aides— Whert 
alighting  passengers  can  leave  a 
train  on  either  side  and  one  side  it 
more  dangerous  than  the  other,  the 
carrier    must    have    some    employee 

S resent     to    advise     the     passengers, 
[earney  v.  Seaboard  Air  Line  R.  Co, 
158   N.  C.    621,    74    SE   693. 

lb]  Front  or  rear  platform. — (» 
Where  it  is  dangerous  for  a  passen- 
ger to  alight  from  the  front  platform 
of  a  coach,  and  the  conductor  Is  at 
that  platform*,  his  failure  to  give 
warning  thereof  to  an  alighting  pas- 
senger Is  negligence,  and  the  com- 
pany is  negligent  if  none  of  its  em- 
ployees are  at  the  platform  to  wars 
passengers,  of  danger  in  altghtlnf 
there,  or  in  not  directing  them  to 
get'  off  at  the  rear  platform. 
Rearden  v.  St.  Louis,  etc..  R.  Co.,  IK 
Mo.  105,  114  SW  961.  (2)  It  is  neg- 
ligence not  to  warn  passengers  that 
It  is  unsafe  to  alight  from  the  rear 
platform  .of  a  car,  although  there 
may  be  no  danger  in  alighting  from 
the  front  platform.  McDonald  v. 
Illinois  Cent.  R  Co.,  88  Iowa  345,  55 
NW  102. 

89.  Langln  v.  New  York,  etc.. 
Bridge,  10  App.  Div.  629.  42  NTS 
353;  Werthelmer  v.  Interboroujn 
Rapid  Transit  Co..  62  Misc.  640,  10: 
NYS  706;  Coogan  v.  Interborouxh 
Rapid  Transit  Co.,  60  Misc.  562,  M 
NYS  882. 

[a]  Thus,  (1)  where  a  carrier 
maintains  a  subway  station  plat- 
form with  a  space  nine  inches  wida 
between  the  edge  of  the  platform 
and  the  subway  cars,  it  Is  bound  to 
give  such  timely  warning  to  passen- 
gers about  to  board  the  cars  as 
ought  to  be  and  naturally  would  be 
heard  and  understood  by  the1  passen- 
gers who  are  giving  ordinary  atten- 
tion to  their  surroundings,  although 
It  Is  not  bound  to  give  a  spedie 
caution  to  a  particular  passenger. 
Coogan  v.  Interborough  Rapid  Tran- 
sit Co..  50  Misc.  562.  99  NYS  181 
(2)  The  duty  of  a  subway  com- 
pany to  inform  persons  boarding  Its 
trains  of  the  existence  of  a  space 
between  the  car  platform  and  the 
platform  of  the  station  was  fulfilled, 
and  the  company  was  guilty  of  no 
neeligonce,  where  the  guard  on  the 
train  uttered  the  words  "Watch  the 
step!"  in  such  a  manner  that  a  per- 
son paying  ordinary  /  attention  to 
what  was  going  on  about  hlra  wool* 
naturally  hear  the  warning.  Wer- 
thelmer v.  Interborough  Rapid  Tran- 
sit  Co..    62    Misc.    540,    102    NYS   701. 

30.  Louisville,  etc..  R.  Co.  T. 
Smith.  135  Ky.  462,  122  SW  806. 

31.  Contributory  neglla-enoe  of 
passenger  see  infra  |{  1496.  15*1- 
1506. 

32.  Little  Rock,  etc,  R  Co.  T. 
Tankersley,  64  Ark.  25,  14  SW  IMS; 
Illinois  Cent.  R.  Co.  v.  Massey.  »T 
Miss.  794.  53  S  386;  Miller  v.  Brook- 
lyn Heights  R.  Co.,  158  App.  DiT. 
808,  144  NTS  208. 

[a]  The  fact  that  the  train  Is  sot 
brought  to  •  stop  will  not  Justify  a 
hazardous  attempt  to  alight  so  as  to 
render  the  carrier  liable  for  injury 
resulting  therefrom.  Little  Rock, 
etc.,  R.  Co.  v.  Tankersley.  64  Ark 
25.   14   SW  1099. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  to  warn  him  against  doing  so,33  or  in  failing 
to  use  other  means  to  restrain  him  from  doing  so, 
especially  where  it  does  not  know,  or  have  reason 
to  know,  of  his  peril  or  intention  to  board  or  alight 
from  the  moving  train  or  car,"  and  where  the 
passenger  attempts   to  get  off  or  on  at  a  place 


other  than  a  regular  stopping  place.38  But  it  is 
otherwise  where  the  carrier's  employees  know, 
or  have  reason  to  know,  of  the  passenger's  inten- 
tion and  that  he  is  ignorant  of  his  peril  in  attempt- 
ing to  board  or  alight,37  and  this  latter  rule  has 


33.  D.  C. — Hutchinson  v.  Capital 
Tract.  Co.,  38  App.  251. 

Ky. — Louisville  R.  Co.  v.  Furnas, 
155  Ky.  470,  159  BW  994. 

La. — Morris  v.  Illinois  Cent.  R.  Co., 
127  La.  445,  53  8  698.  31  LRANS  629. 

Mass. — Mabry  v.  Boston  El.  R.  Co., 
214   Mass.   463,  102   NE  309. 

Miss. — Illinois  Cent.  R.  Co.  v.  Maa- 
sey,   97  Miss.  794.  63  S  385. 

Or. — Armstrong;  v.  Portland  R.  Co., 
52  Or.  437,  97  P  715. 

Wash. — Sumner  v.  Grays  Harbor 
R.,  etc.,  Co..  89  Wash.  56,  164  P  126. 

[a]  Struck  by  trailer. — Where  a 
passenger  allg-hts  from  a  slowly 
moving-  motor  car  to  which  a  trailer 
Is  attached,  as  the  motor  Is  rounding 
a  curve  and  before  the  trailer  has 
struck  the  curve,  and,  going  only  a 
step  from  the  track.  Is  struck  by  the 
trailer  and  Injured,  the  conductor  Is 
not  negligent  in  falling  to  warn  him. 
Louisville  R.  Co.  v.  Furnas,  155  Ky. 
470,    159  SW  994. 

lb]  Standing  on  step.— That  a 
flagman  fails  fo  notify  a  passenger 
standing  on  the  step  that  the  train 
is  moving,  and  that  It  Is  dangerous 
to  attempt  to  alight  while  the  train 
Is  in  motion  will  not  charge  the  com- 

fiany  with  negligence;  the  fact  that 
he  passenger  Is  on  the  step  not 
warning  the  flagman  that  he  will 
alight  while  the  train  Is  in  motion. 
Morris  v.  Illinois  Cent.  R.  Co.,  127 
La.  445,  63-S  698,  31  LRANS  629. 

84.  U.  S. — Lennon  v.  Canadian 
Pac.  R.  Co.,  192  Fed.  Ill,  112  CCA 
451. 

Cal. — Finkeldey  v.  Omnibus  Cable 
Co..   114  Cal.   28.  45  P  996. 

Conn. —  Moffltt  v.  Connecticut  Co., 
86  Conn.  627,  86  A  16. 

Ga. — Simmons  v.  Seaboard  Air  Line 
R.  Co.,  120  Ga.  226,  47  SB  670,  1  Ann 
Cas   777 

Ky. — Illinois  Cent.  R  Co.  v.  Han- 
berry,  66  SW  417,  23  KyL  1867. 

La. — Morris  v.  Illinois  Cent.  R.  Co.. 
127  La.  446,  53  S  698,  31  LRANS 
629 

Mass. — Mabry  v.  Boston  El.  R.  Co., 
214  Mass.  463,  102  NE  309;  Gagnon 
v.  Boston  El.  R.  Co.,  205  Mass.  482, 
91    NE  875. 

Mo. — Leu  v.  St.  Louia  Transit  Co., 
106    Mo.  A.  329,  80  SW  273. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Adams,  (Civ.  A.)  163  SW  1029; 
International,  etc.,  R.  Co.  v.  Rhoades, 
21  Tex.  Civ.  A.  469,  61  SW  617. 

[a]  The  failure  of  the  employees 
of  a  railroad  to  control  passengers 
who  will  jump  from  a  moving  train 
Is  not  a  failure  of  the  duty  of  the 
trainmen.  Morris  v.  Illinois  Cent. 
K.  Co..  127  La.  446,  63  S  698,  31 
LRANS    629. 

fbl  Alighting  from  freight  train. 
— where  a  carrier's  rule,  In  continu- 
ous force  for  many  years,  forbids 
passengers  from  riding  on  freight 
trains,  and  can  only  be  suspended 
by  the  company's  superior  officers, 
a  passenger  riding  on  a  freight  train 
by  contract  with  the  brakeman  can- 
not recover  for  Injuries  sustained  In 
alighting  while  the  train  Is  In  mo- 
tion. Goodney  v.  International,  etc., 
R.  Co.,  61  Tex.  Civ.  A.  596,  113  SW 
171.  See  also  Railroads  [33  Cyc  817, 
849]. 

[c]  Contributory  negligence  ab- 
sent.—The  fact  that,  in  stepping 
from  a  moving  train,  a  passenger  is 
not  guilty  of  negligence  does  not  en- 
title him  to  a  verdict,  unless  It  also 
appears  that  the  carrier  is  at  the 
time  guilty  of  negligence  which  is 
the  proximate  cause  of  his  injury. 
Simmons  v.  Seaboard  Air  Line  R. 
Co.,  120  Ga.  226.  47  SE  670.  1  Ann 
Cas.  777.     See  also  Infra  §  1392. 

[d]  Insane  passenger. — Where  a 
carrier's  servants  know  that  a  pas- 
senger has  become  mentally  deranged 


from  illness,  but  there  is  nothing  to 
Indicate  that  she  contemplates  leav- 
ing the  train  while  in  motion,  the 
carrier  Is  not  negligent  in  falling  to 
provide  a  guard  for  her,  or  for- 
cibly to  restrain  her  to  prevent  such 
act.  St.  Louis  Southwestern  R.  Co. 
v.  Adams,  (Tex.  Civ.  A.)  163  SW 
1029. 

[e]  Subway  oar. —  Where  a  pas- 
senger attempts  to  board  a  moving 
subway  car  before  It  has  stopped, 
and  losing  his  hold  falls  and  Is  In- 
jured, every  element  of  danger  being 
as  plain  to  him  as  to  the  carrier's 
employee,  the  employee  is  not  neg- 
ligent In  falling  to  thwart  the  pas- 
senger's effort  to  board  the  car,  nor 
in  violating  a  rule  requiring  conduc- 
tors at  stations  to  stand  on  the  rear 
step  of  a  car  platform,  with  the  left 
hand  grasping  ,  the  body  rail  and 
the  right  hand  the  dasher  rail,  facing 
outward  toward  the  station  platform, 
and  to  ride  thus  until  the  car  arrives 
at  Its  assigned  berth,  the  object 
being  to  keep  any  person  from  board- 
ing the  car  while  In  motion.  Gegnon 
v.  Boston  El.  R.  Co.,  205  Mass.  488, 
91    NE    876. 

[f]  Slackening  speed  as  negli- 
gence.— It  Is  not  negligence,  as  a 
matter  of  law,  for  the  driver  of  a 
street  car  merely  to  slacken  Its  speed 
for  one  to  get  on,  especially  where 
the  person,  without  indicating  any 
desire  that  it  be  stopped,  attempts 
to  board  It  while  It  is  in  motion. 
Finkeldey  v.  Omnibus  Cable  Co.,  114 
Cal.   28,   45    P   996. 

SB.  111. — Louisville,  etc.,  R.  Co.  v. 
Johnson,  44  111.  A.  56. 

Miss. —  Collins  v.  Southern  R.  Co.. 
89   Miss.  375,   42  S  167. 

N.  T. — Newmark  v.  New  York 
Cent,  etc.,  R.  Co.,  127  App.  Div.  68. 
ill  NTS  379:  Law  v.  New  York  City 
R.  C,o.,  98  NYS   1019. 

Oh. — Ashtabula  Rapid  Transit  Co. 
v.  Holmes,  67  Oh.  St.  153,  65  NE  877. 

Or. — Armstrong  v.  Portland  R.  Co., 
52  Or.  437,  97  P  715. 

Tex. — Harris  v.  Gulf,  etc.,  R.  Co., 
36  Tex.  Civ.  A.  94,  80  SW  1023;  Gulf, 
etc.,  R.  Co.  v.  Cleveland,  (Civ.  A.)  61 
SW  951. 

[a]  Knowledge  of  perilous  posi- 
tion.—ilf  an  engineer  In  charge  of  a 
passenger  train  knows  that  a  pas- 
senger Is  in  a  dangerous  position, 
and  is  actually  trying  to  board  a 
train  while  In  motion,  the  engineer 
is  bound  to  use  care  Incident  to  such 
special  knowledge;  but.  In  the  ab- 
sence of  such  knowledge.  It  is  his 
duty  to  operate  the  train  in  a  man- 
ner consistent  with  the  safety  of 
those  already  on  board.  Newmark  v. 
New  York  Cent.,  etc.,  R.  Co.,  127  App. 
Div.  58,  111  NYS  379. 

[b]  Failure  of  •  railroad  company 
to  stop  Its  train  at  a  crossing',  In  ac- 
cordance with  a  custom  or  police  reg- 
ulation, will  not  render  the  company 
liable  for  Injuries  to  a  passenger  by 
reason  of  his  attempting  to  alight 
at  such  crossing,  where  the  company 
has  no  notice  of  his  attempt. 
Louisville,  etc.,  R.  Co.  v.  Johnson, 
44  111.  A.  56;  Collins  v.  Southern  R. 
Co.,  89  Miss.  876,  42  S  167. 

[c]  Where  a  street  oar  merely 
slackens  Its  speed  to  permit  a  pas- 
senger to  get  on,  the  conductor,  in 
the  absence  of  notice  of  a  passen- 
ger's intent  to  alight.  Is  not  bound 
to  know  that  any  passenger  will 
attempt  to  get  oft  while  the  car  is  in 
motion.  Ashtabula  Rapid  Transit 
Co.  v.  Holmes,  67  Oh.  St.  163,  66  NE 
877. 

36.  Gulf,  etc.,  R.  Co.  v.  Cleveland, 
(Tex.  Civ.  A.)   61  SW  951. 

87.  D.  C. — Hutchinson  v.  Capital 
Tract.  Co.,  36  App.  251. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Swafford.  179  Ind.  279,  100  NE  840. 


Ky. — Kentucky  Highlands  R.  Co.  v. 
Creal.  166  Ky.  469,  179  SW  417,  LRA 
1916B  830;  Paducah  Tract.  Co.  v. 
Tolar,  162  Ky.  60,  171  SW  1009;  Blue 
Gross  Tract.  Co.  v.  Sklllman,  102  SW 
809    31   KyL  480. 

Mass. — McDonough  v.  Metropolitan 
R.  Co.,  137  Mass.  210. 

Mo. — Foland  v.  Southwest  Missouri 
Electric  R.  Co.,  119  Mo.  A.  284,  95  SW 
958. 

Nebr. — Kruger  v.  Omaha,  etc.-  St 
R  Co.~80  Nebr.  490,  114  NW  571,  127 
AmSR  786,   17  LRANS  101  and  note. 

[a]  Illustrations.  (1)  Where  on  a 
dark  night  the  conductor  of  an  elec- 
tric car  twice  announced  a  station, 
and  then  opened  the  door  and  went 
on  to  the  platform,  and  a  passenger, 
ignorant,  although  exercising  ordi- 
nary care,  of  the  fact  that  the  car 
was  still  moving,  the  current  having 
been  turned  off  at  the  top  of  a  grade 
and  the  movement  of  the  car  being 
so  smooth  that  a  person  would  not 
notice  it,  followed  him  on  to  the  plat- 
form, passed  by  him  down  the  steps, 
and  was  injured  in  attempting  to 
alight,  the  carrier  is  liable,  the  con- 
ductor having  failed  to  warn  her,  al- 
though he  knew  her  danger,  or  by 
the  exercise  of  ordinary  care  should 
have  known  of  It,  and  he  being  bound 
to  know,  under  the  circumstances, 
that  she  followed  him  for  the  pur- 
pose of  alighting.  Blue  Gross  Tract. 
Co.  v.  Sklllman,  102  SW  809,  31  KyL 
480.  (2)  Where  a  girl  under  four- 
teen years  of  age,  unaccustomed  to 
riding  on  street  cars,  becomes  fright- 
ened by  the  negligence  of  defendant's 
employees  In  carrying  her  past  her 
known  destination,  and  the  conduc- 
tor knows  or  should  have  known  of 
such  passenger's  condition,  and  that 
she  Is  about  to  leave  a  moving  car, 
he  should  exercise  the  highest  degree 
of  care  possible  to  prevent  such  pas- 
senger from  alighting,  and  if  he  fails 
to  exercise  the  due  care  required  of 
him,  and  the  passenger  receives  in- 
juries while  alighting  from  the  mov- 
ing car,  defendant  carrier  is  liable 
therefor.  Kruger  v.  Omaha,  etc.,  St 
R.  Co.,  80  Nebr.  490,  114  NW  571,  127 
AmSR  786,  17  LRANS  101. 

[b]  Degree  of  ear*. — As  to  one 
attempting  to  board  a  moving  train, 
a  carrier  owes  no  duty  except  that 
which  it  owes  to  a  trespasser,  and 
on  discovery  of  his  peril  must  exer- 
cise ordinary  care  to  avoid  injury  to 
him.  Kentucky  Highlands  R.  Co.  v. 
Creal,  166  Ky.  469,  179  SW  417,  LRA 
1916B  830  and  note;  Jonas  v.  South 
Covington,  etc..  St.  R.  Co.,  162  Ky. 
171,   172   SW   131,   AnnCasl916B   965. 

[cl  A  failure  to  stop  when  •  per- 
son Is  attempting-  to  board  or  alight, 
to  the  knowledge  of  the  motorman  or 
conductor,  Is  negligence.  McDonough 
v.  Metropolitan  R.  Co.,  137  Mass.  210. 

[d]  Stale  applied  to  female  pas- 
senger.— "While  the  conductor,  in 
the  exercise  of  ordinary  care,  might 
not  be  required  to  take  notice  of  the 
action  of  a  passenger  able  to  take 
care  of  himself  lnallghtlng  from  a  car 
running  at  a  slow  rate  of  speed,  it  ia 
perfectly  obvious  that  when  a  conduc- 
tor sees  a  middle-aged  woman  In  the 
act  of  getting  off  a  car  running  at 
ten  or  fifteen  miles  an  hour,  he  can- 
not help  but  know  that  it  is  a  most 
unusual  and  uncommon  thing  to  do, 
as  well  as  extremely  dangerous,  and 
under  conditions  like  this  the  duty 
the  conductor  is  under  to  protect  the 
passengers  requires  that  he  shall 
make  reasonable  effort  to  prevent 
the  passenger  from  getting  off,  If  he 
knows  his  purpose.  A  conductor 
cannot  shut  his  eyes  and  say  he  did 
not  see  or  know  what  was  going  on 
when  his  duty  In  looking  after  the 
safety  of  his  passengers  requires 
him     to    see    and    know."     Paducah 
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been  in  effect  prescribed  by  statute  or  ordinance.™ 
The  carrier  is  not  liable,  even  when  its  employees 
have  knowledge  of  the  injured  person's  intent,  if 
they  use  proper  care  to  prevent  him  from  boarding 
or  alighting  while  the  train  or  car  is  in  motion, 
or  to  assist  him  to  escape  from  a  dangerous  posi- 
tion in  which  he  has  placed  himself.40  But  so  to 
manage  a  train  or  car  as  to  create  an  appearance 
of  imminent  danger  of  a  collision,  thereby  induc- 
ing passengers  to  jump  from  the  train  or  car,  may 
constitute  negligence  for  which  the  carrier  is 
liable." 

Under   direction  or  invitation.     The   carrier  is 
liable  for  the  resulting  injuries  where  a  passenger 


attempts  to  board  or  alight  from  a  moving  train 
or  car,  under  the  direction  or  invitation  of  the  con- 
ductor or  other  employee  in  charge  thereof,41  or 
where  he  does  so  under  force  or  apprehension  of 
force,*1  although  it  is  not  under  all  circumstances 
negligence  per  se  to  suggest  to  a  passenger  that  he 
alight  from  the  train  or  car  while  it  is  slowly 
moving.**  The  fact  that  the  next  station  is  an- 
nounced does  not  constitute  an  assurance  to  pas- 
sengers that  the  car  has  stopped,  or  an  invitation 
to  alight  before  it  has  in  fact  stopped.*8 

[J  1351]  4.  Operating  Other  Oars  or  Train. 
Where,  on  the  express  or  implied  invitation  of  a 
railroad  or  street  railroad  company,  passengers  go 


Tract.   Co.   v.   Tolar,   162    Ky.*60,    54, 
171  8W  1009. 

38.  See  statutory  provisions. 
And  see  Johnson  v.  St.  Joseph  R., 
etc..  Co..  143  Mo.  A.  376.  128  3W  243; 
Shareman  v.  St.  Louis  Transit  Co., 
103  Mo.  A.  615.  78  SW  846. 

fa]  An  ordinance  regulating  street 
railroads  by  providing  that  conduc- 
tors shall  not  allow  women  or  chll1- 
dren  to  leave  or  enter  cars  while  In 
motion  modifies  the  common-law  rule 
of  negligence  of  carriers  and  con- 
tributory negligence  of  passengers, 
and  a  street  car  conductor  who  per- 
mits a  female  passenger  to  attempt 
to  alight  while  the  car  'is  in  motion 
is  negligent  for  which  the  street 
railroad  Is  liable,  unless  the  passen- 
ger is  guilty  of  contributory  negli- 
gence In  leaving  the  car  under  the 
circumstances.  Johnson  v.  St.  Jo- 
seph R,  etc.,  Co.,  143  Mo.  A  876,  1Z8 
SW  243. 

[b]  An  ordinance  maJdng  It  un- 
lawful to  ran  trains  at  a  greater 
•peed  than  six  miles  per  hour  with- 
in the  limits  of  the  town  is  for  the 
{irotection  of  persons  who  might  be 
awfully  on  or  crossing  the  track 
and  has  n&  application  to  one  at- 
tempting to  board  or  leave  a  mov- 
ing train.  St.  Louis  Southwestern 
R.  Co.  v.  Highnote,  99  Tex.  23,  86 
SW  923  [rev  (Civ.  A)  84  SW  365]; 
Houston,  etc.,  R.  Co.  v.  Schuttee, 
(Tex.  Civ.  A.)   91  SW  806. 

39.  Sullivan  v.  Boston  El.  R.  Co., 
199  Mass.  73,  84  NE  844,  21  LRANS 
36  and  note;  Dwyer  v.  New  York 
•Cent,  etc.,  R.  Co.,  186  App.  DIv.  87, 
120  NTS   634. 

[a]  xn  the  absence  of  an  offer  to 
accept  a  person  as  passenger  after 
-a  car  has  started,  the  conductor  is 
entitled  to  refuse  to  permit  him  to 
board  the  car,  and  after  such  refusal 
to  use  a  reasonable  degree  of  force 
to  prevent  him  from  boarding  and 
entering  the  par,  and  for  that  pur- 
pose to  lay  hands  on  him  and  inter- 
fere with  his  person,  using  no  more 
force  than  Is  necessary.  Sullivan  v. 
Boston  El.  R.  Co.,  199  Mass.  73,  84 
NE  844,  21  LRANS  36;  Dwyer  v.  New 
Tork  Cent.,  etc.,  R.  Co.,  136  App.  Dlv. 
87.  120  NTS  634  (holding  that,  where 
In  an  action  for  death  It  appeared 
that  plaintiff's  Intestate  came  rap- 
idly toward  a  moving  train  and  at- 
tempted to  board  it,  and  the  assist- 
ant conductor.  In  attempting  to  pre- 
vent Intestate  from  boarding,  pushed 
him  away  and  caused  him  to  fall, 
resulting  in  his  death,  defendant 
could  not  be  held  liable  because  the 
conductor  used  more  force  than  nec- 
essary   In    meeting    the    emergency). 

[b]  Bxoessiva  force;  wantonness. 
— A  conductor,  although  entitled  to 
use  reasonable  force  to  prevent  a 
passenger  from  boarding  a  car  after 
It  has  started,  has  no  right  to  use 
•excessive  or  unreasonable  force,  or 
wantonly  to  attack  such  Intending 
passenger.  Sullivan  v.  Boston  Ele- 
vated R.  Co.,  199  Mass.  73,  84  NE 
844,   21  LRANS  86. 

40.  Mathews  v.  Metropolitan  St 
R.  Co..  156  Mo.  A.  716,  137  SW  1003. 

[a]  must  ration. — Where  a  person 
attempted  to  board  a  slowly  moving 
-street  car  Just  starting  up  a  viaduct, 
and  he  succeeded  in  placing  one  foot 


on  the  lower  step,  but  was  unable  to 
pull  himself  up,  and  he  collided  with 

?.  rod  of  a  sign  on  the  viaduct  wani- 
ng trespassers,  and  the  conductor 
quickly  discovered  his  peril  and 
tried  to  assist  him  to  board  the  car, 
but  without  success,  the  conductor 
was  as  a  matter  of  law  not  negligent 
for  falling  to  signal  the  car  to  stop, 
Instead  of  attempting  to  assist  such 
person  to  board  the  car.  Mathews  v. 
Metropolitan  St  R.  Co.,  166  Mo.  A. 
716.  137  SW  1003. 

41.  U.  S. — Washington,  etc.,  R. 
Co.  v.  Hlckey,  166  U.  S.  621,  17  SCt 
661.  41  L.  ed.  1101  [aft  6  App.  (D.  C.) 
436]. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Butler,  135  Ala.  388,  83  S  33;  Selma 
St.,  etc..  R.  Co.  v.  Owen,  132  Ala. 
420.  31  S  698. 

Cal. — Green  v.  Pacific  Lumber  Co., 
130  Cal.  436,  62  P  747. 

N.  T. — Robson  v.  Nassau  Electric 
R.  Co.,  80  App.  Dlv.  301,  80  NYS  698. 

Tex. — Beaty  v.  Missouri,  etc.,  R, 
Co.,  (Civ.  A)  176  SW  460. 

43.  Ark. — St.  Louis,  etc..  R.  Co. 
v.  Plott  108  Ark.  292,  167  SW  385. 

Conn. — Kopacka  v.  New  Tork,  etc., 
R.  Co..   88  Conn.   82,   90  A  27. 

Ga. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463.  47  SE  923,  102  AmSR  112; 
Southwestern  R.  Co.  v.  Singleton,  67 
Ga.  306;  Gosnell  v.  Central  of  Geor- 
gia R.  Co.,  17  Ga.  A.  67.  86  SE  90. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Huffman,  177  Ind.  126,  97  NE  434, 
AnnCasl914C   1272. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Hughes,  66  Kan.  491,  40  P  919. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rlcherson,  14  KyL  926;  Louisville, 
etc.,  R.  Co.  v.  Sharp,  6  KyL  367. 

La. — Jones  v.  Texas,  etc.,  R.  Co., 
47  La.  Ann.  383,  16  S  937. 

Minn. — Jones  v.  Chicago,  etc.,  R. 
Co.,  42  Minn.  183.  43  NW  1114. 

Mo. — Fortune    v.    Missouri    R    Co., 

10  Mo.  A  252. 

N.  T. — Geller  v.  Manhattan  R.  Co., 

11  Misc.   413.   82  NTS  264. 

Pa. — Hestonvllle  Pass.  R.  Co.  v. 
Grey,  1  Walk.  613. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Krenek,  (Civ.  A.)  138  SW  1154:  Gulf. 
etc.,  R.  Co.  v.  Shelton,  30  Tex.  Civ.  A. 
72,  69  SW  653.  70  SW  359  [aff  96  Tex. 
301.  72  SW  165];  Texas,  etc.,  R.  Co. 
v.  Elliott.  26  Tex.  Civ.  A.  106.  61  SW 
726;  International,  etc.,  R.  Co.  v. 
Rhoades,  21  Tex.  Civ.  A.  459,  51  SW 
617. 

[a]  Opening  gate*.— The  act  of  a 
trainman  in  throwing  open  the  gates 
of  a  passenger  car.  after  the  train 
has  started,  for  a  passenger  to  at- 
tempt to  board  the  train  Is  not  an 
assurance  that  the  attempt  can  be 
safely  made,  and  although  an  Invi- 
tation, it  Is  no  more  than  an  Invita- 
tion to  assume  a  self-evident  risk. 
Kopacka  v.  New  Tork,  etc..  R.  Co.. 
88  Conn.  82.  90  A  27. 

[b]  Xieevrlnff  the  door  of  a  cable 
oar  open  and  unguarded  is  no  invita- 
tion for  a  passenger  to  jump  off 
when  the  car  is  running  at  full 
speed,  however  It  might  be  regarded 
when  the  car  is  employed  In  receiv- 
ing and  discharging  passengers. 
Weber  v.  Kansas  City  Cable  R.  Co., 
100   Mo.   194.   12   SW  804,   13   SW  587. 


18  AmSR  541,  7  LRA  819  (passenger 
alighting  and  injured  by  car  coming 
from  opposite  direction). 

[c]  Authority  of  employee, — When 
a  passenger  on  a  train  under  the 
control  of  a  switch  crew  Is  ordered 
by  the  only  member  thereof  present 
to  alight,  he  has  a  right  to  presume 
that  such  employee  has  authority  to 
give  such  commands.  Gulf,  etc.,  R 
Co.  v.  Shelton,  80  Tex.  Civ.  A.  72.  69 
SW  663.  70  SW  369  [aff  96  Tex.  Ml, 
72  SW  166]. 

[d]  !>•«••  of  oar*. — A  carrlei-i 
employee  In  Inviting  a  passenger  to 
alight  from,  a  moving  train  is  bound 
to  exercise  the  highest  degree  ox 
care  for  his  safety.  St  Louis,  etc.. 
R.  Co.  v.  Plott,  108  Ark.  292.  151 
SW  385.  See  generally  supra  II 
1295-1300. 

43.  Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544,  14  NE  673,  1< 
NE  197;  Louisville,  etc..  R.  Co.  t 
Rlcherson.  14  KvL  926. 

[a]  Vagllgano*  of  oonduoteo- 
Where  a  passenger  on  arrival  at  her 
destination  and  on  the  train  coming 
to  a  full  stop  went  out  on  the  plat- 
form, and  when  she  arrived  there  toe 
conductor  signaled  the  train  to  more 
on,  which  signal  the  engineer  obeyed 
and  started  the  train  before  she 
could  get  off  and  while  she  was  stli; 
standing  on  the  platform,  and  there- 
upon the  conductor  carelessly  and 
improperly  seised  her  and,  without 
any  fault  or  negligence  on  her  part 
whatever,  wrenched  her  off  the  steps 
and  jerked  her  to  the  ground  while 
the  train  was  in  motion,  whereby  she 
sustained  very  great ,  bodily  Injury. 
the  railroad  company  was  liable  in 
damages.  Louisville,  etc..  R.  Co.  t. 
Wood.  118  Ind.  644,  14  NE  572,  IS 
NE  197. 

Bjeotlon  from  moving 
generally  see  supra  IJ195 


44.    Chicagi 
sard.      26    111. 


ro,  etc,  R.  Co.  t.  Hu> 
873;  Wilburn  t.  St 
Louis,  etc.,  R.  Co..  48  Mo.  A  Ml; 
Rothsteln  v.  Pennsylvania  R.  Co..  Ill 
Pa.  620,  33  A  379;  Crosby  v.  Seaboard 
Air  Line  R.  Co.,  81  S.  C.  24.  61  SI 
1064. 

[a]  Evidence  of  negligence-— The 
act  of  a  conductor  in  Inviting  and 
assisting  a  passenger  to  alight  be- 
fore the  complete  stopping  of  a 
slowly     moving    train    may    be   evi- 


dence of  negligence  In  falling  to  ea- 

tne  high  degree  of  care  due  to 

passengers,    but   does    not    anthorin 


the  Inference  that  he  acted  willfully 
or  in  conscious  disregard  of  his  duty 
toward  passengers.  Crosby  v.  Sea- 
board Afr  Line  R.  Co.,  81  S.  C.  14.  « 
SE  1064. 

46.  U.  S.— Illinois  Cent  R.  Co.  T. 
Warren,  149  Fed.  668,  79  CCA  J56; 
Mearns  v.  New  Jersey  Cent.  R.  Co.. 
139  Fed.  648,  71  CCA  331. 

La. — Morris  v.  Illinois  Cent  R  Co. 
127  La.  445,  63  S  698,  31  LRANS  (29. 

Mich. — Hooker  v.  Blair.  165  NW 
364. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Jones.  86  Miss.  268.  38  s  646. 

Tenn. — Payne  v.  Nashville,  etc..  R. 
Co.,  106  Tenn.  167.  61   SW  86. 

[a]  ninatratlon*.  ( 1 )  Where  the 
porter  or  guard  of  a  passenger  train 
called   out.    "Jersey   City:  last  stop: 


For  later  oases,  developments  and  enangea  in  the  law  see  cumulative  Annotation*,  same  title,  page  and  note  number. 
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on  or  near  to  the  tracks  in  waiting  for,  getting  on, 
or  alighting  from,  a  train  or  car,  it  is  the  duty  of 
the  company  to  operate  its  trains  or  cars  at  such 
places  with  such  care  as  not  to  imperil  the-  safety 
of  such  passengers;  and  if  it  fails  so  to  do  it  is 
liable  for  injuries  caused  thereby,4"  and  the  meas- 
ure of  care  and  protection  that  such  persons  have 
a  right  to  expect  is  not  affected  by  the  fact  that 


other  ways  are  provided,  not  requiring  the  going  on 
or  crossing  of  the  track  on  the  company 's  premises.47 
And  in  such  cases  the  strict  rule  as  to  looking  and 
listening  which  is  in  general  applicable  to  persons 
crossing  the  tracks  of  railroad  companies  does  not 
apply,  the  passenger  having  a  right  to  suppose  that 
the  place  where  he  is  allowed  to  get  on  board,  or 
alight  from,  a  train  or  car  is  a  safe  place,48  and 


all  out,"  and  followed  It  by  opening 
the  vestibule  door  of  the  oar,  such 
statement  and  act  did  not  constitute 
a  positive  assurance  to  passengers 
that  the  car  had  stopped,  nor  an  in- 
vitation to  passengers  to  alight  be- 
fore the  car  had  in  fact  stopped. 
Mearns  v.  New  Jersey  Cent.  R.  Co., 
139  Fed.  643,  71  CCA  331.  (2)  Where 
a  flagman  of  a  passenger  train  said, 
"This  door,"  to  a  passenger,  as  he 
started  to  alight  after  the  train  had 
started,  such  statement  was  merely 
a  declaration  to  the  passenger  as  to 
the  door  by  which  he  should  leave 
the  car,  and  not  an  invitation  for 
him  to  alight  Alabama,  etc,  R.  Co. 
v.  Jones.  8t  Hiss.  283,  38  S  545.  (3) 
Where  the  only  act  attributed  to  the 
carrier  is  the  announcement  by  Its 
conductor  in  compliance  with  stat- 
ute, as  the  train  approached  a  sta- 
tion, of  the  name  of  the  station,  and 
that  change  of  cars  was  to  be  made, 
there  Is  no  negligence  on  its  part, 
and  no  liability  for  injury  to  the  pas- 
senger who,  going  on  to  the  steps  of 
the  car  while  it  was  in  motion,  fell 
therefrom,  even  though  she  was 
careful.  Payne  v.  Nashville,  etc.,  R. 
Co..    106  Tenn.   167.  61   8W  86. 

[b]  rotating  oat  hotel. — Where  a 
brakeman,  when  Informed  that  a 
passenger  desires  to  alight  at  a  sta- 
tion and  go  to  a  hotel  there,  Informs 
him  that  the  station  is  on  one  side 
of  the  track  and  the  hotel  on  the 
other,  and  that  when  the  train 
reaches  there  he  will  show  the  pas- 
senger where  to  get  off,  and  the 
brakeman,  on  the  train  reaching  the 
station,  at  or  about  the  time  he 
opens  the  door,  says  to  the  passen- 
ger. "There  is  your  hotel,"  and  the 
f passenger  alights  while  the  train  is 
n  motion  and  is  injured,  the  carrier 
is  not  guilty  of  negligence,  since  the 
conduct  of  the  brakeman  Is  not  an 
invitation  or  instruction  to  the  pas- 
senger to  alight  nor  an  Inducement 
to  him  to  get  into  a  place  of  danger 
causing  him  to  fall  from  the  car. 
Murray  v.  Southern  Pac.  Co.,  225 
Fed    297. 

Stop  after  call  of  station  see  .infra 
f    1361. 

46.  U.  S. — Chunn  v.  Washington 
City,  etc..  R.  Co.,  207  U.  S.  8027  28 
SCt  63,  52  L.  ed.  219;  Delaware,  etc., 
R.  Co.  v.  Price,  221  Fed.  848,  137  CCA 
406  (certiorari  den  238  U.  S.  636 
mem,  36  SCt  939  mem,  69  L.  ed.  1600 
mem];  Norfolk,  etc.,  Terminal  Co.  v. 
Rotofo,  195  Fed.  231,  116  CCA  183; 
I-.ehigh  Valley  R.  Co.  v.  Dupont,  138 
Fed.  840.  64  CCA  478;  Chesapeake, 
etc..  R.  Co.  v.  King.  99  Fed.  251.  40 
CCA  432,  49  LRA  102;  Alabama  Great 
Southern  R.  Co.  v.  Coggins,  88  Fed. 
4  55.  32  CCA  1;  Robosfelll  v.  New 
York.  etc..  R.  Co.,  33  Fed.  796. 

Ark. — Cook  v.  St.  Louts,  etc.,  R. 
Co..  120  Ark.  394,  179  SW  501:  Dilla- 
hunty  v.  Chicago,  etc.,  R.  Co.,  119 
Ark.  392,  178  SW  420;  St.  Louis,  etc., 
R.  Co.  v.  Hutchinson,  101  Ark.  424, 
142  SW  527;  St.  Louis,  etc..  R.  Co.  v. 
Tomlinson,  69  Ark.  489,  64  SW  347. 
Cal. — Franklin  v.  Southern  Cali- 
fornia Motor  Road  Co.,  85  Cal.  63,  24 
I>    723. 

Ga. — Columbus  R.  Co.  v.  Asbell, 
133  Ga.  573,  .66  SB  902:  Savannah. 
etc.,  R.  Co.  v.  Hatcher,  115  Ga.  879, 
41   SE   606. 

111.-*— Chicago  Terminal  Transfer 
Co.  v.  Kotoskl.  199  111.  383,  65  NE 
3  60  [an*  101  111.  A.  300];  Pennsylvania 
Co.  v.  Reidy,  198  111.  9,  64  NE  698 
£  air  99  111.  A.  4771:  Pennsylvania  Co. 
•v.  McCaffrey,  173  111.  169.  50  NE  713; 
Illinois,  etc..  R.  Co.  v.  Johnson,   123 
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111.  A.  300  [rev  on  other  grounds  221 
111.  42,  77  NE  6921;  Chicago,  etc.,  R. 
Co.  v.  Taylor,  102  111.  A.  446:  Chicago, 
etc.,  R.  Co.  v.  Jennings,  89  111.  A. 
336;  Chicago,  etc.,  R.  Co.  v.  Ryan,  62 
111.  A.  264  raff  165  111.  88,  46  NE  208); 
Chicago,  etc.,  R.  Co.  v.  Czaja,  59  111. 
A.  21. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange.  171  Ind.  160.  84  NE  819,  86 
NE  1026,  20  LRANS  1041;  Evansville 
St.  R.  Co.  v.  Gentry.  147  Ind.  408,  44 
NE  311,  62  AmSR  421,  37  LRA  378. 

Iowa. — Bloom  v.  Sioux  City  Tract. 
Co.,  122  NW  831;  Eaklns  v.  Chicago, 
etc.,  R.  Co.,  126  Iowa  324.  102  NW 
104. 

Kan. — Koran  v.  Metropolitan  St.  R. 
Co.,  85  Kan.  707.  118  P  875;  Atchison, 
etc.,  R.  Co.  v.  Holloway,  71  Kan.  1, 
80  P  31.  114  AmSR  462. 

Ky. — Louisville  R.  Co.  v.  Hudglns, 
124  Ky.  79.  98  SW  275,  30  KyL  316, 
7  LRANS  162;  South  Covington,  etc. 
St  R.  Co.  v.  Beatty.  60  SW  239,  20 
KyL  1845:  Nichols  v.  Chesapeake, 
etc.,  R.  Co.,   2  SW  181,   8  KyL  519. 

La. — Conway  v.  New  Orleans  City, 
etc,  R.  Co.,  51  La  Ann.  146.  24  S 
780. 

Mass. — Millett  v.  New  York,  etc, 
R.  Co..  211  Mass.  486.  98  NE  674: 
Gaynor  v.  Old  Colony,  etc,  R.  Co.,  100 
Mass.  208.  97  AmD  96. 

Minn. — Fonda  v.  St  Paul  City  R. 
Co.,  71  Minn.  438,  74  NW  166,  70  Am 
SR  141. 

Miss. — Louisville,  etc.,  R.  Co.  v. 
Thompson,  64  Miss.   584,   1  S   840. 

Mo. — McDonald  v.  Kansas  City, 
etc,  R.  Co.,  127  Mo.  38,  29  SW  848; 
Weber  v.  Kansas  City  Cable  R.  Co., 
100  Mo.  194,  12  SW  804,  18  SW  687, 
18  AmSR  641.  7  LRA  819. 

Nebr. — Chicago,  etc..  R.  Co.  v. 
Troyer,  70  Nebr.  287,  97  NW  808,  70 
Nebr.   293.   103   NW  680. 

N.  J.— Klein  v.  Jewett,  26  N.  J.  Eq. 
474  [aff  27  N.  J.  Eq.  650]. 

N.  T. — Parsons  v.  New  York  Cent., 
etc,  R.  Co.,  118  N.  Y.  366,  21  NE  146, 
10  AmSR  460,  8  LRA  683;  Archer  v. 
New  York,  etc.,  R.  Co.,  106  N.  Y. 
689,  13  NE  318:  Terry  v.  Jewett,  78 
N.  Y.  338;  D'Arcy  v.  Interborough 
Rapid  Transit  Co.,  166  App.  Dlv.  767, 
152  NYS  500;  Stevens  v.  Union  R. 
Co.,  75  App.  Div.  602,  78  NYS  624  [aff 
176  N.  Y.  607  mem,  68  NE  1125  mem]; 
Jewell  v.  New  York  Cent.  etc..  R. 
Co.,  27  App.  Dlv.  600,  50  NYS  848: 
Armstrong  v.  New  York  Cent,  etc. 
R.  Co..  66  Barb.  437  raff  64  N.  Y.  685 
mem];  Gonzales  v.  New  York,  etc, 
R.  Co.,   39   HowPr   407. 

N.  C. — Ray  v.  Aberdeen,  etc,  R. 
Co..  141  N.  C.  84,  63  SE  622. 

Pa — Keifner  v.  Pittsburg,  etc.,  R. 
Co.,  223  Pa.  50.  72  A  253-  Besecker 
v.  Delaware,  etc.,  R.  Co.,  220  Pa.  507, 
69  A  1039,  123  AmSR  714.  14  Ann 
Cas  21;  Girton  v.  Lehigh  Valley  R. 
Co.,  17  Pa.  Super.  148. 

Tenn. — Chattanooga  Electric  R.  Co. 
v.  Boddy,  105  Tenn.  666,  58  SW  646, 
51  LRA  885. 

Tex. — East  Line,  etc.,  R.  Co.  v. 
Rushing,  69  Tex.  306.  6  SW  834; 
Denlson,  etc.,  R.  Co.  v.  Craig,  36  Tex. 
Civ.  A  548,  80  SW  866;  Gulf,  etc..  R. 
Co.  v.  Morgan,  26  Tex.  Civ,  A.  378, 
64  SW  688;  St.  Louis  Southwestern 
R.  Co.  v.  Casseday,  (Civ.  AJ_  47  SW 
6  [rev  on  other  grounds  92  Tex.  525, 
60  SW  1251;  Dallas,  etc,  R.  Co.  v. 
Reeman.  (Civ.  A.)  32  SW  46;  Sanchez 
v.  San  Antonio,  etc.,  R.  Co.,  3  Tex. 
Civ.  A.  89.  22  SW  242. 

Va. — Washington,  etc,  R.  Co.  v. 
Vaughan,  111  Va.  785,  69  SE  1036. 

Wash. — Elliott  v.  Seattle,  etc,  R. 
Co.,  68  Wash.  129,  122  P  614,  39  LRA 


NS  608;  Smith  v.  Union  Trunk  Line, 
18  Wash.  351,  61  P  400,  45  LRA  169. 

Man. — Bell  v.  Winnipeg  Electric 
St.  R.  Co.,  16  Man.  338. 

See  generally  Railroads  [33  Cyc 
808]'  Street  Railroads  [36  Cyc  1516]    • 

[a]  Banning  a  freight  train  at  a 
nigh  rate  of  speed  paat  a  station  CD 
where  a  passenger  train  is  receiving 
and  discharging  passengers  is  negli- 

fence;  and  It  is  also  negligence  so 
o  run  a  freight  train  Just  as  a  pas- 
senger train  is  pulling  into  a  station, 
especially  when  the  track  on  which 
the  freight  train  is  moving  is  be- 
tween the  depot  and  the  track  on 
which  the  passenger  train  is  moving. 
Chicago,  etc.,  R.  Co.  v.  Kelly.  80  111. 
A.  676. [aff  182  111.  267,  54  NE  979]. 
(2)  The  running  of  a  freight  train 
between  a  passenger  train  and  the 
station  during  the  time  the  passen- 
ger train  is  stopped  at  the  station  is 
negligence  as  to  awaiting  passengers 
who  suffer  injury  by  reason  of  In- 
sufficient opportunity  to  get  on  board. 
Atchison,  etc,  R.  Co.  v.  Holloway, 
71  Kan.  1,  80  P  31,  114  AmSR  462. 

[b]  Servants  operating  the  train 
of  one  railroad  are  bound  to  use  rea- 
sonable precautions  as  to  passengers 
who  have  alighted  from  a  train  of 
another  railroad.  Chicago,  etc  R. 
Co.  v.  Ryan.  62  111.  A.  264  [aff  165  I1L 
88.  46  NE  208]. 

[c]  Alighting  from  wrong  sue  of 
oar. — Where  a  passenger  is  struck 
by  a  car  passing  in  the  opposite  di- 
rection as  he  is  endeavoring  to  alight 
from  the  wrong  side  of  a  car  through 
open  gates,  gates  being  required  by 
ordinance,  such  act  indicates  negli- 
gence. Elliott  v.  Seattle,  etc.,  R.  Co., 
68  Wash.  129,  122   P  614. 

[d]  Where  •  pa— afar  on  a  street 
ear  receives  a  transfer,  It  is  the  duty 
of  the  street  car  company  to  afford 
him  an  opportunity  to  transfer  from 
the  car  in  which  he  is  riding  to  the 
car  in  which  the  transfer  entitles 
him  to  ride  and  time  and  opportunity 
to  reach  a  place  of  safety  within  or 
on  the  car  before  running  cars  on 
another  track  in  such  a  manner  as 
to  endanger  the  passenger.  Koran 
v.  Metropolitan  St  R.  Co.,  86  Kan. 
707,   118  P  875. 

[el  VegUgent  hanking  of  train 
(1)  It  is  negligence  to  back  a  train 
Into  a  railroad  yard  where  passen- 
gers are  rightfully  moving  about 
without  warning  and  without  having 
anyone  in  a  position  to  observe  the 
condition  of  the  tracks  and  to  signal 
the  engineer  or  caution  others  in 
case  or  impending  peril.  Ray  v. 
Aberdeen,  etc.,  R.  Co.,  141  N.  C.  84, 
53  SE  622.  (2)  Running  a  train  at 
a  high  speed  the  reverse  way  of  the 
track,  without  warning,  past  a  plat- 
form crowded  with  passengers  con- 
stitutes negligence.  D'Arcy  v.  In- 
terborough Rapid  Transit  Co.,  165 
App.   Dlv.   767.   162   NYS   600. 

Contributory  negligence  at  snob 
places  see  infra   {   1492. 

47.  Delaware,  etc..  R.  Co.  v.  Price, 
221  Fed.  848,  137  CCA  406  [certiorari 
den  238  U.  S.  636  mem,  36  SCt  939 
mem,  69  L.  ed.  1500  mem]. 

48.  U.  S. — Warner  v.  Baltimore, 
etc.,  R.  Co..  168  U.  S.  839.  18  SCt  68, 
42  L.  ed.  491  [rev  7  App.  (D.  C.)  79]. 

Mass. — Sonier  v.  Boston,  etc.,  R. 
Co..  141  Mass.  10.  6  NE  84. 

Mo. — Burbridge  v.  Kansas  City 
Cable  R.  Co..  36  Mo.  A.  669. 

N.  Y. — Htrsch  v.  New  York,  etc.,  R. 
Co..  6  NYS  162  [aff  126  N.  Y.  701 
mem.  26  NE  752  mem]. 

Pa. — Shutt  v.  Cumberland  Valley 
R.  Co.,  149  Pa.  266.  24  A  305. 
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that  all  trains  will  comply  with  the  law  by  giving 
warning,  displaying  lights,  etc.4*  Thus,  where  it 
is  necessary  or  proper  for  passengers  in  boapding, 
or  alighting  from,  a  train  or  car  to  go  on  or  near- 
to  another  track  on  which  another  train  or  car  is 
approaching,  it  is  the  duty  of  the  carrier's  employees 
to  keep  a  proper  lookout,80  to  keep  the  speed  of 
the  approaching  train  or  car  under  such  control  as 
is  proper  and  reasonable  under  the  circumstances 
and,  if  necessary,  to  stop  it,51  and  to  give  such 
warning  by  bell,  whistle,  or  otherwise,  of  its  ap- 
proach, as  will  reasonably  protect  the  boarding  or 
-alighting  passengers  from  injury,62  particularly 
where  a  statute  or  ordinance  requires  that  such 


precautions  shall  be  taken.5*  Where  a  street  car 
is  standing  discharging  passengers,  it  is  the  duty 
of  the  motorman  in  charge  of  an  approaching  ear 
on  a  parallel  track  to  have  his  car  under  such  con- 
trol that  it  may  be  stopped  on  a  moment's  notice;54 
but  it  is  not  the  duty  of  a  carrier  to  stop  its  car, 
or  slow  up,  or  give  a  signal,  on  every  occasion  of 
meeting  another  ear.55  But  the  duty  of  servants 
operating  other  trains  or  cars  to  look  out  for  pas- 
sengers who  are  boarding,  or  alighting  from,  an- 
other train  or  car  does  not  involve  absolute  liabil- 
ity, as  they  have  the  right,  in  the  absence  of  notice 
to  the  contrary,  to  assume  that  persons  on  or  near 
tracks  will  not  be  negligent,59  and  if  they  exercise 


See  generally  Railroads  [38  Cyc 
836];  Street  Railroads  [36  Cyc  1537 
et  seq]. 

Contributory  negligence  la.  rolnsr 
on.  or  orossing  tracks  see  infra  | 
1492. 

46.  Chicago,  etc,  R.  Co.  v.  Doan, 
93  111.  A.  24T  [art  196  111.  163.  62  NE 
826];  Sonier  v.  Boston,  etc.,  R.  Co., 
141  Mass.  10,  6  NE  84. 

SO.  Cook  v.  St.  Louis,  etc.,  R.  Co., 
120  Ark.  394,  179  SW  601;  St.  Louts 
Southwestern  R  Co.  v.  Douglas,  119 
Ark.  33,  17S  SW  S18;  St.  Louis,  etc.. 
R.  Co.  v.  Tomlinson,  69  Ark.  489,  64 
SW  347;  Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190,  127  SW  770;  Conway 
v.  New  Orleans  City,  etc.,  R.  Co.,  61 
La.  Ann.  146,  24  S  780;  Ray  v.  Aber- 
deen, etc.,  R.  Co.,  141  N.  C.  84,  63  8E 
622.     See  also  cases  supra  note   46. 

[a]  Constructive  knowledge*— 
Trainmen  keeping  lookout  on  ap- 
proaching a  station  platform  on 
which  prospective  passengers  stand 
near  the  track  are  not  chargeable 
with  knowledge  that  one  is  so  near 
the  track  that  he  will  be  struck  by 
the  engine  beam.  St.  Louis  South- 
western R.  Co.  v.  Douglas,  119  Ark. 
38.  176  SW  618. 

[b]  Ooaohes  on  sidetrack. — Where 
a  carrier  places  coaches  for  the  re- 
ception of  passengers  on  a  sidetrack 
adjacent  to  a  main  track  intervening 
between  it  and  the  station,  and  with 
the  carrier's  acquiescence  passengers 
are  passing  to  and  fro  from  the  sta- 
tion to  the  coaches,  it  is  negligence 
to  back  an  engine  at  a  rapid  speed 
along  the  main  track,  without  any 
efficient  lookout  or  warning  of  its  ap- 
proach. St.  Louis,  etc.,  R.  Co.  v. 
Tomlinson,  69  Ark.  489,  64  SW 
347. 

61.  Del. — MacFeat  v.  Philadelphia, 
etc..  R.  Co.,  21  Del.  52,  62  A  898. 

Ga.— Savannah,  etc.,  R.  Co.  v. 
Hatcher,   115  Ga.   379.   41   SE  606. 

111. — Illinois,  etc.,  R.  Co.  v.  John- 
son, 123  111.  A.  300  [rev  on  other 
grounds  221  111.  42,  77  NE  592]. 

Ind. — Evansville  St.  R.  Co.  v. 
Gentry,  147  Ind.  408,  44  NE  311.  62 
AmSR  421.  37  LRA  378. 

Kan. — Stuckey  v.  Dunham,  96  Kan. 
427.  151  P  1107. 

Ky— Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190,  127  SW  770;  Louisville 
R.  Co.  v.  Hudgins,  124  Ky.  79.  98  SW 
275,  30  KyL  316,  7  LRANS  152; 
South  Covington,  etc.,  St.  R.  Co.  v. 
Beatty,  50  SW  239,  20  KyL  1845. 

Mass. — Mlllett  v.  New  York,  etc.. 
,    R.  Co.,  211  Mass.  486.  98  NE  574. 

Mo. — Hornsteln  v.  United  R.  Co., 
97    Mo.   A.    271,   70   SW   1106. 

Wash. — Smith  v.  Union  Trunk 
Line,  18  Wash.  351,  51  P  400,  46 
LRA  169. 

See  also  cases  supra  note  46. 

[a]  Thus,  It  Is  the  duty  of  the 
operatives  or  a  train  approaching  on 
another  track  from  the  opposite  di- 
rection to  exercise  a  degree  of  care 
commensurate  with  the  situation  and 
the  danger,  and  it  is  negligence  to 
operate  such  a  train  at  a  rate  of 
speed  from  twelve  to  fifteen  miles 
per  hour  at  the  point  where  such 
alighting  passengers  are  required  to 
cross  and  actually  are  crossing.  Illi- 
nois Cent.  R.  Co.  v.  Johnson,  123  111. 
A.  300  [rev  on  other  grounds  221  111. 


42,    77   NE  592]. 

58.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Tomlinson,  69  Ark.  489,  64  SW  347. 

Del. — MacFeat  v.  Philadelphia,  etc, 
R.  Co.,  21  Del.  62,  62  A  898! 

Ga. — Savannah,  etc,  R.  Co.  v. 
Hatcher.  115  Ga.  379,  41  SE  606. 

HI. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters, 176  111.  293,  61  NE  901  [aft  66 
111.   A.   436]. 

Ind. — Evansville  St.  R.  Co.  v. 
Gentry,  147  Ind.  408,  44  NE  311,  62 
AmSR  421,  37  LRA  878. 

Ky. — South  Covington,  etc.,  St  R. 
Co.  v.  Beatty,  60  SW  239,  20  KyL 
1845. 

Mass. — Millett  v.  New  York,  etc 
R.  Co..  211  Mass.  486,  98  NE  674. 

Mo. — Hornsteln  v.  United  R.  Co., 
97  Mo.  A.  271,  70  SW  1106. 

N.  Y. — Gonzales  v.  New  York,  etc, 
R.  Co..  39  HowPr  407. 

Tex. — St.    Louis    Southwestern    R. 
Co.  v.  Casseday,   (Civ.  A.)   48   SW  6 
"rev  on  other  grounds  92 
0  SW  125 


[rev   on   other  grounds   92   Tex.    525, 
50  SW  126J. 
Wash. — Smith     v.     Union     Trunk 


Line,  18  Wash.  351,  51  P  400,  46  LRA 
169. 

See  also  supra  note  46. 

63.  DIHahunty  v.  Chicago,  etc,  B, 
Co..  119  Ark.  392,178  SW  420:  Jones 
v.  New  Orleans.  R.,  etc.,  Co.,  128  La. 
1060,  49  S  706;  Denlson,  etc.,  R.  Co. 
v.  Craig.  35  Tex.  Civ.  A  648.  80  SW 
866,  See  generally  Railroads  [S3 
eet  ~   •"        "     "' 

«7    _ 
signals   at   public   crossings   do   not 


Cyc  808];   Street  Railroads   [36 
1460] 
[a] 


■tatntor 


provisions    as    to 


control  the  duty  of  the  carrier  to 
operate  its  trains  with  reference  to 
the  safety  of  passengers  boarding,  or 
alighting  from,  other  trains.  Gulf, 
etc.,  R.  Co.  v.  Morgan,  26  Tex.  Civ. 
A.  378.  64  SW  688. 

[b]  A  statute  requiring  trainman 
to  xeep  a  lookout  for  persons  on  the 
track  has  no  application  to  the  train- 
men in  taking  on  passengers.  DIHa- 
hunty v.  Chicago,  etc.,  R.  Co.,  119 
Ark.  392,  178  SW  420. 

64.  Evansville  St.  R  Co.  v. 
Gentry.  147  Ind.  408.  44  NE  311,  62 
AmSR  421.  37  LRA  378;  Louisville 
R.  Co.  v.  Kennedy,  162  Ky.  560,  172 
SW  970,  AnnCasl916E  996;  Moore  v. 
Metropolitan  St.  R.  Co..  (Mo.  A.) 
180  SW  408;  Moore  v.  Metropolitan 
St.  R.  Co.,  142  Mo.  A.  290.  126  SW 
181;  Reed  v.  Metropolitan  St.  R  Co., 
87  App.  Div.  427,  84  NYS  464  [rev 
on  other  grounds  180  N.  Y.  316,  73 
NE  41].  See  also  cases  supra  note 
51. 

[a]  "The  reason  for  the  rule  is 
apparent.  When  a  car  stops  to  per- 
mit a  passenger  to  alight,  he  Is  still 
a  passenger  until  he  has  had  a  rea- 
sonable opportunity  to  reach  a  place 
of  safety.  He  has  no  opportunity 
to  observe  the  approach  of  a  car 
until  near  the  parallel  track.  He 
cannot  be  seen  by  the  motorman  of 
the  approaching  car  until  he  emerges 
from  behind  the  waiting  car.  The 
fact  that  the  car  is  stopped  to  dis- 
charge passengers  makes  it  reason- 
ably certain  that  some  of  the  pas- 
sengers will  attempt  to  cross  the 
parallel  track.  It  being  reasonably 
certain  that  passengers  will  attempt 
to  cross  the  parallel  track,  and  that 
their   presence  can   not   be   detected 


until  they  emerge  from  behind  the 
waiting  car,  there  is  necessarily 
great  danger  from  accidents.  Since 
there  is  neither  opportunity  for  the 
passenger  to  observe  the  approaching 
car,  nor  for  the  motorman  on  th» 
approaching  car  to  observe  the  pas- 
senger until  he  suddenly  emerges 
from  behind  the  waiting  car,  the 
danger  is  even  greater  than  if  he 
were  actually  standing  on  the  par- 
allel track.  In  view  of  these  ci ream- 
stances,  proper  care  is  not  exercised 
unless  the  approaching  car  is  under 
such  control  that  It  may  be  stopped 
on  a  moment's  notice."  Louisville, 
R.  Co.  v.  Kennedy.  162  Ky.  560.  6(4, 
172  SW  970,  AnnCasl916E  996. 

[b]  Given  rate  of  speed.  Where 
a  street  car  stops  at  a  street  cross- 
ing, it  is  a  warning  to  others  using 
the  street  that  passengers  may  get 
off  and  pass  to  either  sidewalk,  and 
It  Is  a  situation  to  be  considered  In 
determining  whether  a  given  rate  of 
speed  of  a  car  on  another  track  Is 
negligence.  Moore  v.  Metropolitan 
St.  R.  Co..  142  Mo.  A.  290.  126  SW  HI. 

[c]  A  street  railroad  company  k 
ohargeable  with  notice  that  pas- 
sengers when  they  alight  from  car* 
are  liable  to  cross  to  the  opposite 
side  of  the  street  and  over  the  ad- 
joining track,  and  the  obligation  is 
Imposed  on  it  to  exercise  reasonable 
care  in  the  operation  of  its  cars,  hav- 
ing regard  to  such  condition.  Reed 
v.  Metropolitan  St  R.  Co..  87  App. 
Div.  427,  84  NYS  464  [rev  on  other 
grounds  180  N.  Y.  815,  73  NE  41]. 

66.  West  Chicago  St  R.  Co.  v. 
Colt  60  111.  A.  640. 

66.  Cook  v.  St  Louis,  etc,  R  Co, 
120  Ark.  394,  179  SW  501;  Illinois 
Cent  R  Co.  v.  Proctor.  122  Ky.  SI, 
89  SW  714.  28  KyL  598;  Rlcclardelll 
v.  New  York  Cent,  etc.,  R.  Co.,  1« 
App.  Div.  152,  160  NYS  598. 

fa]  Crossing  tracks.  An  engineer 
of  a  train  approaching  a  station  had 
a  right  to  assume  that  Intending  pas- 
sengers aware  of  the  approach  or  the 
train  would  not  attempt  to  cross  the 
tracks  when  the  engine  was  within 
fifty  feet,  and  in  the  absence  of 
notice  that  they  were  so  crossing  he 
had  a  right  to  proceed  to  the  usual 
and  necessary  stopping  point  for  a 
train  of  three  cars,  although  he 
thereby  proceeded  about  a  car  length 
farther  than  on'  other  occasions 
when  the  train  consisted  of  only  two 
cars,  especially  where  passengers 
could,  and  most  of  them  did,  board 
the  train  from  the  side  on  which  a 
person  struck  by  the  train  was 
standing  before  he  attempted  to  cross 
the  track.  Rlcclardelll  v.  New  Tort 
Cent,  etc.,  R.  Co.,  165  App.  Div.  152. 
150  NYS  693. 

[b]  An  engineer  of  m  freight  tnts 
on  a  sidetrack  has  a  right  to  assume 
that  a  passenger  walking  on  the  side- 
track toward  a  passenger  train  which 
Is  standing  on  the  main  track  will 
leave  the  track,  and  Is  not  required 
to  give  warning  of  the  approach  or 
his  train,  or  to  check  his  speed  until 
he  has  reason  to  believe  that  the  pas- 
senger is  not  aware  of  the  approach 
of  the  train  or  will  not  leave  the 
track.  Illinois  Cent  R.  Co.  v.  Proc- 
tor, 122  Ky.  98.  89  SW  714,  18  KyL 
698. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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proper  care  under  the  circumstances,  the  company 
will  not  be  liable  for  the  resulting  injuries;"  nor 
does  the  duty  apply  after  the  passenger  has  left 
the  place  of  alighting,"  nor  where  he  is  on  a  part 
of  the  premises  where  he  is  not  authorized  to  be.59 
The  violation  of  a  statute  or  ordinance  respecting 
the  rate  of  speed  of  a  ear  or  train  may  of  itself 
constitute  negligence  as  to  a  passenger  injured 
thereby  while  awaiting  transportation  at  a  station.*0 
[$  1352]  5.  Assistance  of  Passengers — a.  In 
General.    In  the  absence  of  circumstances  showing 


that  a  passenger  about  to  board,  or  alight  from,  a 
car  requires  assistance,  there  is  as  a  general  rule 
no  duty  personally  to  assist  him,81  nor  is  it  neces- 
sarily incumbent  on  the  carrier's  employees  to  direct 
a  passenger  how  he  shall  get  on  or  off,63  or  how 
he  shall  go  after  he  has  alighted." 

A  voluntary  promise  by  the  conductor  or  other 
employee  to  assist  a  passenger  in  alighting  at  a 
certain  station  does  not  impose  any  liability  on 
the  carrier  for  a  failure  of  the  conductor  or  em- 
ployee to  keep  such  promise,*4  unless  he  has  notice 


ST.  U.  S.— Lehigh  Valley  R.  Co. 
v.  Dupont,  128  Fed.  840,  64  CCA  478. 

111. — Ackerstadt  v.  Chicago  City  Ft. 
Co..  194  111.  016.  62  NE  884  [ail  94 
111.  A.  130];  Chicago  City  R.  Co.  v. 
Burr*!].  70  111.  A760. 

Ind. — Fere  Marquette  R  Co.  v. 
Strange,  171  Ind.  160.  84  NB  819,  86 
NE   1026,   20   LRANS   1041. 

Iowa. — Bloom  v.  Sioux  City  Tract. 
Co..  122  NW  881. 

.  Ky. — Illinois  Cent.  R  Co.  v.  Proc- 
tor. 122  Ky.  92.  89  SW  714,  28  KyL 
698. 

Mo. — Van  Natta  v.  People's  St  R, 
etc.  Co..  133  Mo.  13.  34  SW  606i 

N.  Y. — Goldberg  v.  New  York 
Cent.,  etc.  R  Co.,  138  N.  Y.  661,  30 
NE    597. 

Pa. — Malpass  v.  Hestonvllle,  etc., 
Pass.  R.  Co.,  189  Pa  699,  42  A  291. 

[a]  Thaa  (1)  a  railroad  company 
ia  not  negligent  in  the  management 
of  its  train,  rendering  it  liable  for 
Injuries  to  a  passenger  while  ap- 
proaching a  train  in  the  nighttime 
for  the  purpose  of  being  transported,' 
where  toe  engine  by  which  plaintiff 
was  struck  approached  the  station 
with  its  headlight  burning,  bell  ring- 
ing, steam  shut  off,  running  at  a 
low  rate  of  speed  and  under  control, 
and  where  when  plaintiff  was  dis- 
covered attempting  to  cross  in  front 
of  the  engine  the  emergency  brake 
was  at  once  applied,  and  the  train 
stopped  in  the  shortest  possible  dis- 
tance. Pere  Marquette  R  Co.  v. 
Strange,  171  Ind.  160,  84  NE  819. 
86  NE  1026.  20  LRANS  1041.  (2) 
'Where,  while  a  street  car  which  had 
reached  the  end  of  its  run  was  being 
prepared  for  the  return  trip,  a  person 
mounted  tile  running  board  before 
the  barrier  to  prevent  him  from 
entering  on  that  aide  had  been  re- 
moved, and  was  struck  by  a  car  on 
the  other  track,  the  company  was 
not  negligent  in  falling  to  provide 
against  such  an  act.  Malpass  v. 
Hestonvllle,  etc..  Pass.  R.  Co.,  189 
Pa.  £99.  42  A  291. 

[b]  Bight  to  go  shaad  —Where 
one  of  two  street  cars  about  to  pass 
on  parallel  tracks  has  started  after 
passengers  have  alighted,  the  motor- 
man  on  the  other  car  may  assume 
that  all  the  passengers  who  wish 
to  do  so  have  alighted  and  that  the 
road  is  clear  for  him  to  go  ahead. 
Ackerstadt  v.  Chicago  City  R  Co., 
194  111.  616.  62  NE  884. 

58.  Com.  v.  Boston,  etc..  R  Co., 
129  Mass.  600,  37  AmR  883. 

M.  Illinois  Cent.  R  Co.  v.  Proc- 
tor. 122  Ky.  92,  89  SW  714,  28  KyL, 
698;  Perego  v.  Lake  Shore,  etc..  R. 
Co.,   168   Mich.    226.   122   NW   536. 

[a]  ZUustrattoa. — While  one  walk- 
ing along  a  railroad  sidetrack  which 
be  has  to  cross  to  take  a  train  stand- 
ing; on  the  main  track  is  a  passenger, 
be  is  nevertheless  where  a  passenger 
Is  not  authorized  to  be  and  cannot 
demand  of  the  carrier  the  high  de- 
grree  of  care  due  by  a  carrier  to  Its 
passengers,  and  the  measure  of  care 
required  of  operatives  of  a  freight 
train  on  the  sidetrack  is  a  reasonable 
degree  of  care  commensurate  with 
the  danger  for  the  safety  of  persons 
passing  to  and  from  the  passenger 
train  and  the  station,  and  in  the 
exercise  of  such  reasonable  degree 
of  care  the  operatives  of  the  freight 
train  should  give  a  reasonable  warn- 
ing of  the  approach  of  the  train, 
should  maintain  a  reasonable  look- 
out, and  should  run  the  train  at  a 
reasonable    rate    of    speed.      Illinois 


Cent   R.  Co.   v.   Proctor,  122   Ky.  92, 
89  SW  714,  28  KyL  598. 

60.  MacFeat  v.  Philadelphia,  etc., 
R.  Co.,  21  Del.  62.  62  A  898;  Illinois, 
etc.,  R  Co.  v.  Andrews,  116  111.  A.  8; 
Houston,  etc.,  R.  Co.  v.  Schuttee, 
(Tex.  Civ.  A)  91  SW  808.  See  gen- 
erally Railroads  [33  Cyc  408];  Street 
Railroads   [36   Cyc  1468). 

Dangerous  rate  of  speed  generally 
see  Infra  J   1386. 

61.  U.  S. — Younglove  v.  Pullman 
Co.,   207   Fed.   797. 

Ala — Central  of  Georgia  R  Co.  v. 
Carlisle,  2  Ala  A.  614,  617,  66  8 
737  [clt  cyc]. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Green.  85  Ark.  117.  119,  107  SW  169. 
14  LRANS  1148   [quot  Cyc], 

Ga. — Georgia,  etc.,  R  Co.  v.  Ttolg- 
pen,  141  Ga  90,  80  SE  626;  Central 
of  Georgia  R  Co.  v.  Madden,  185 
Ga.  205,  69  SE  166,  31  LRANS  813, 
21  AnnCas  1077;  Western,  etc.,  R 
Co.  v.  Earwood,  104  Ga.  127,  29  SE 
912;  Central  R.  Co.  v.  Whitehead,  74 
Ga.  441;  Mlie  v.  Southern  R.  Co.,  16 
Ga.  A.  266,  82  SE  925. 

111. — Burge  v.  St  Louis,  etc.,  R 
Co..   193    in.   A.   492. 

Ind. — Lake  Erie,  etc.,  R  Co.  V. 
Beals,  60  Ind.  A.  450,  98  NB  463: 
Sellers  v.  Cleveland,  etc..  R.  Co.,  40 
Ind.  A.  819,  81  NE  1087;  Indii 


Tract,  eta.  Co.  v.  Pressell,  39  Ind. 
A.   472,  77  NE  357. 

Iowa — Ray  v.  Chicago,  etc.,  R.  Co., 
163  Iowa  430.  144  NW  1018;  Mitchell 
v.  Des  Moines  City  'R.  Co.,- 161  Iowa 
100,  141  NW  43;  Merrymaa  v.  Chi- 
cago, etc.,  R.  Co.,  135  Iowa  691,  113 
NW  357;  Raben  v.  Central  Iowa  R. 
Co.,  74  Iowa  782,  34  NW  621;  Raben 
v.  Central  Iowa  R  Co.,  73  Iowa  679, 
35  NW  646.  5  AmSR  708. 

Ky.— Bullitt  v.  Louisville  R  Co.. 
142  Ky.  670,  134  SW  1163;  Louisville, 
etc.,  R.  Co.  v.  Lee.  140  Ky.  91,  130 
SW  813:  Illinois  Cent.  R.  Co.  v. 
Cruse,  123  Ky.  463,  96  SW  821,  29 
KyL  914,  8  LRANS  299.  13  AnnCas 
593. 

Mass. — Hawes  v.  Boston  El.  R  Co.. 
192  Mass.  324,  78  NE  480. 

Mich. — Selby  v.  Detroit  R  Co..  122 
Mich.  311,  81  NW  106. 

Minn. — Hoblit  v.  Minneapolis  St. 
R  Co..   Ill   Minn.  77,   126  NW  407. 

Miss. — New  Orleans,  etc.,  R  Co. 
v.  Statham,  42  Miss.  607,  97  AmD 
478    and    note. 

Mo. — Yarnell  v.  Kansas  City,  etc., 
R.  Co.,  113  Mo.  670,  21  SW  1,  18 
LRA  599;  Hurt  v.  St.  Louis,  etc.,  R. 
Co.,  94  Mo.  265.  7  SW  1.  4  AmSR  874: 
Desklns  v.  Chicago,  etc,  R  Co.,  161 
Mo.  A.  432,  132  SW  46;  Young  v. 
Missouri  Pac.  R.  Co.,  93  Mo.  A.  267; 
Doming  v.  Chicago,  etc.,  R  Co.,  80 
Mo.  A.  152. 

Nebr. — Scott  v.  Union  Pac.  R  Co., 
99   Nebr.   97,  166   NW  217. 

N.  Y. — Hanlon  v.  New  Jersey 
Cent  R  Co.,  187  N.  Y.  73,  79  NE 
846.  116  AmSR  691,  10  LRANS  411, 
10  AnnCas  366  and  note  [all  110 
App.  DIv.  918,  96  NTS  1127];  Laffltn 
v.  Buffalo,  etc.,  R.  Co.,  106  N.  Y.  136, 
12   NE  599,  60  AmR  483. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dobyns,  157  P  736;  St  Louis,  etc., 
R.  Co.  v.  Pick,  149  P  1126;  St.  Louis, 
etc,  R.  Co.  v.  Lee,  37  Okl.  645,  132 
P   1072.    46    LRANS   367. 

Tex. — Missouri,  etc,  R  Co.  v.  Bu- 
chanan, 31  Tex.  Civ.  A.  209,  72  SW 
96;  Texas  Midland  R.  Co.  v.  Terry, 
27   Tex.   Civ.  A.   341,  66   SW  697. 

Wyo. — Chicago,  etc,  R  Co.  v. 
Lampman,    18Wyo.    106.   121,   104   P 
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[a]    Assistance 
— All    assistance 


matter  of  courtesy, 
that  a  conductor 
may  extend  to  women  without  es- 
corts or  with  children,  or  to  persons 
who  are  sick  and  ask  his  assistance 
In  getting  on  or  off  trains,  has 
been  said  to  be  purely  a  mat- 
ter of  courtesy,  and  not  at  all 
Incumbent  on  hfm  In  the  line  of  his 
public  duty.     Selby  v.  Detroit  R.  Co., 

122  Mich.  311,  81  NW  106;  New  Or- 
leans, etc.,  R.  Co.  v.  Statham,  42 
Miss.  607,  97  AmD  478.  But  see 
Dawdy  v.  Hamilton,  etc.,  Electric  R 
Co.,  6  Ont  L  92  (where  it  was  said 
that  It  is  the  duty  of  the  conductor 
of  a  street  car  to  assist  people  In 
getting  on  and  off  the  car). 

[b]  Where  sooess  to  a  train  at  a 
station  la  easy,  it  is  not  required  of 
the  carrier's  employees  to  assist  a 
passenger  in  getting  on  board.  Yar- 
nell v.  Kansas  City,  etc..  R.  Co.,  118 
Mo.  570,21  SW  1,  18  LRA  699. 

[c]  Where  the  place  to  alight  la 
reasonably  safe,  assistance  cannot 
be  claimed  by  a_passenger  as  a  mat- 
ter of  right  Desklns  v.  Chicago, 
etc.,  R.  Co.,  161  Mo.  A.  432.  132  SW 
45. 

,[dl  Bale  requiring  assistance  to 
female  passengers. — Nonconformity 
to  a  rule  of  the  carrier  requiring  con- 
ductors to  assist  female  passengers 
In  alighting  will  not  Impose  liability 
on  the  carrier,  unless  known  to  and 
relied  on  by  the  passenger,  as  such 
duty  Is  wholly  gratuitous.  Central 
of  Georgia  R.  Co.  v.  Carlisle,  2  Ala. 
A.  614.  56  S  737. 

[e]  Woman  with  escort. — (1) 
Where  a  woman  passenger  is  accom- 
panied by  her  husband  or  a  friend 
who  is  apparently  capable  of  assist- 
ing her,  the  duty  of  the  carrier  to 
give  her  assistance  Is  suspended,  and 
no  recovery  can  be  had  for  a  failure 
to  exercise  it  Central  of  Georgia  R. 
Co.  v.  Carlisle,  2  Ala.  A.  614,  56  3  737. 
(2)  Where  the  train  stops  only  a 
minute,  and  the  train  steps  are  un- 
reasonably high  from  the  center 
platform,  and  a  passenger  is  carry- 
ing a  baby,  but  Is  also  accompanied 
by  her  husband  and  brother-in-law, 
the  brakeman  is  not  bound  to  assist 
her  in  boarding,  unless  requested  so 
to  do.  Louisville,  etc,  ft.  Co.  v. 
Dyer,  162  Ky.  264,  168  SW  194,  48 
LRANS  816  and  note.  (8)  Where 
there  are  no  unusual  difficulties  at 
the  place  of  entry  to  a  train,  and  a 

?assenger  carrying  a  child  is  at- 
ended  by  two  friends,  who  can  rea- 
sonably be  expected  to  assist  her. 
If  necessary,  there  Is  no  duty  devolv- 
ing on  the  railroad  company  to  assist 
her.  St.  Louis,  etc.,  R.  Co.  v.  Green, 
85  Ark.  117,  119,  107  SW  168,  14  LRA 
NS  1148   [quot  Cyc]. 

62.  Illinois  Cent.  R.  Co.  v.  Cruse, 

123  Ky.  463,  96  SW  821,  29  KyL  914. 
8  LRANS  299.  IS  AnnCas  593:  Nich- 
ols v.  Chicago,  etc.,  R.  Co.,  90  Mich. 
203,  51  NW  364. 

[a]  Ignoranoe  of  Intention^— In 
the  absence  of  knowledge  on  the  part 
of  the  employees  of  a  carrier  of  a 
passenger's  desire  or  Intention  to 
alight,  it  was  not  Incumbent  on  them 
to  point  out  to  such  passenger  the 
proper  place  to  do  so.  Nichols  v. 
Chicago,  etc.,  R  Co.,  90  Mich.  203,  51 
NW  364. 

63.  Lee  v.  Boston  El.  R.  Co.,  182 
Mass.   454,  65  NE  822. 

64.  Western,  etc.  R^gfe**- 
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of  the  conditions  or  circumstances  of  the  passen- 
ger that  will  render  such  assistance  necessary.65 

A  custom  of  assisting  passengers  is  not  binding 
on  the  carrier  unless  it  has  knowledge  thereof,  or 
unless  the  custom  is  so  well  known  that  it  may  rea- 
sonably be  presumed  to  be  a  part  of  the  contract 
of  carriage. 

Negligence  in  rendering  assistance.  Where  a  car- 
rier's employees  render  assistance,  even  where  it 
is  not  necessary,  it  will  be  liable  for  any  negli- 
gence connected  with  the  rendering  of  such  as- 
sistance" within  the  scope  of  the  employee's  em- 
ployment,** reasonable  care  being  required  in  such 
eases,"  although  it  has  been  held  that,  where  the 
assistance  is  necessary,  'the  same  high  degree  of 
care  is  required  in  such  cases  as  during  actual 
transportation.70 

Thud  persons.  The  carrier  is  not  liable  for  the 
competency  or  negligence  of  a  third  person  who  is 
not  its  employee  or  authorized  to  act  for  it  in  as- 
sisting a  passenger.71  But  where  the  contract  of 
a  carrier  with  a  society  to  run  a  special  train  pro- 
vides for  members  thereof  to  assist  passengers  to 
alight,  it  is  liable  for  incompetency  or  negligence 


of  members  in  so  assisting  a  passenger.71 

Assisting  from  one  car  to  another.  It  is  not  neg- 
ligence for  a  conductor  after  inviting  and  assisting 
a  passenger  from  one  car  to  another  to  enable  her 
to  get  a  seat  to  fail  to  assist  her  down  the  aisle  to 
a  seat,  where  she  is  not  weak  or  sick  or  the  speed 
of  the  train  is  not  excessive  or  unusual,  and  a 
curve  in  the  road  which  is  reached'  while  she  is 
walking  is  not  a  sharp  one;7*  and  in  the  absence 
of  anything  shown  as  to  his  manner,  the  offer  of  a 
conductor  to  assist  a  passenger  from  the  baggage 
car  to  a  car  in  the  rear  on  her  hesitating  to  move 
while  the  car  is  in  motion,  after  he  has  announced 
that  there  are  seats  there,  is  not  an  order  for  her 
to  go  there.74 

[I  1353]  b.  Duty  Dependent  on  Circumstances. 
The  duty  of  rendering  personal  assistance  to  a 
passenger  in  boarding  or  alighting  depends  on  the 
circumstances  and  conditions  surrounding  the  pas- 
senger in  the  particular  case,7*  and  it  may  become 
the  duty  of  the  carrier's  employees  to  assist  a  pas- 
senger in  boarding  or  alighting,  where  the  circum- 
stances are  such  as 'to  indicate  that  he  requires 
such  assistance,7*  as  where  there  is  some  unusual 


wood.  104  Ga.  ^27,  29  SB  913:  Gage 
v.  Illinois  Cent.  R.  Co.,  76  Miss.  17, 
21   S  S67. 

[a]  Promise  of  oondnotor  to  look 
after  ohiM  trawling*  alone. — The 
promise  of  a  conductor  to  look  after 
a  seven-year-old  boy  who  Is  travel- 
ing alone,  and  to  .  Inform  the  next 
conductor  of  the  presence  of  the  boy 
on  the  train,  does  not  bind  the  car- 
rier. Gage  v.  Illinois  Cent.  R.  Co., 
75   Miss.    17,   21    S   657. 

65.  Southern  R.  Co.  v.  Hobbs,  118 
Ga.  227.  45  SE  22,  62  LRA  68;  West- 
ern, etc.,  R.  Co.  v.  Barwood,  104  Ga. 
127,  29  SE  913;  Mercer  v.  Cincinnati 
Northern  R.  Co.,  151  Mich.  666,  116 
NW  733. 

[a]  A  promise  by  •  oondnotor  to 
a  partially  Mind  female  passenger  to 
assist  her  in  alighting  from  the  train 
when  it  reaches  her  destination  is 
not  an  undertaking  on  the  part  of 
the  conductor  to  enter  the  car  In 
which  she  is  riding,  take  charge  of 
her  bundles,  and  escort  her  from  her 
seat  down  the  aisle  and  out  on  to  the 
platform,  unless  the  passenger  Is  so 
helpless  as  to  require  this  extraordi- 
nary attention.  Southern  R.  Co.  v. 
Hobbs.  118  Ga.  227,  46  SE  23,  63 
LRA  68. 

86.  St.  Louis  Southwestern  R.  Co. 
v.  MCCullOugh,  18  Tex.  Civ.  A.  534, 
46  8W  324. 

67.  U.  3>— Younglove  v.  Pullman 
Co.,  207  Fed.  797;  Pennsylvania  R. 
Co.  v.  Reed,  60  Fed.  694,  9  CCA  219. 

Ala, — Central  of  Georgia  R.  Co.  v. 
Carlisle,  2  Ala.  A.  614,  56  S  737. 

Ga. — Western,  etc.,  R.  Co.  v.  Voils, 
98  Ga.  446.  26  SE  483,  35  LRA  665. 

Ind. — Citizens'  St.  R  Co.  v.  Shep- 
herd, 29  Ind.  A.  412,  62  NE  300. 

Iowa- — Ray- v.  Chicago,  etc.,  R.  Co., 
163  Iowa  +30,  144  NW  1018. 

Ky. — Jonas  v.  South  Covington, 
etc.,  St.  R.  Co.,  162  Ky.  171.  172  SW 
131,  AnnCasl916E  965;  Louisville, 
etc.,  R.  Co.  v.  Lee,  140  Ky.  91,  130 
SW  813. 

Mass. — Black  v.  New  York,  etc.,  R. 
Co.,  193  Mass.  448,  79  NE  797,  7  LRA 
NS  148,  9  AnnCas  485;  Moody  v.  Bos- 
ton, etc.,  R.  Co.,  189  Mass.  277,  75 
NE  631. 

Mo. — Walker  v.  Qulncy.  etc.,  R.  Co., 
178  SW  108;  Hanks  v.  Chicago,  etc., 
R.  Co.,  60  Mo.  A.  274;  Mackln  v.  Peo- 
ple's St.  R.,  etc.,  Co.,  45  Mo.  A.  82. 

N.  T. — Hanlon  v.  New  Jersey 
Cent.  R.  Co.,  187  N.  T.  73,  79  NE  846, 
116  AmSR  591,  10  LRANS  411  and 
note,  10  AnnCas  366  and  note  [all 
110  App.  Div.  918,  96  NTS  1127]. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Pitch- 
ford,   44   Okl.   197.  143   P  1146. 

Tex. — International,  etc.,  R.  Co.  v. 
Gilmer,   18   Tex.   Civ.  A.   6*0,   45   SW 


1028;  International,  etc.,  R.  Co.  v. 
Anderson,  15  Tex.  Civ.  A.  180,  62  SW 
606. 

Wis. — Werner  v.  Chicago,  etc.,  R. 
Co.,  106  Wis.  800,  81   NW  416. 

S3.  Western,  etc.,  R.  Co.  v.  Voils, 
98  Ga.  446,  26  SE  483,  35  LRA  656; 
Hanlon  v.  New  Jersey  Cent.  R.  Co., 
187  N.  Y.  78.  79  NE  846,  116  AmSR 
691,  10  LRANS  411,  10  AnnCas  366 
and  note  [aft*  110  App.  Div.  918,  96 
NYS  1127J:  Drew  v.  Sixth  Ave.  R. 
Co.,  1  Abb.  Dec.  (N.  Y.)  656.  But  see 
Ray  v.  Chicago,  etc.,  R.  Co.,  163  Iowa 
430,  144  NW  1018  (holding  that  a 
carrier  was  responsible  for  injuries 
to  a  passenger  in  alighting  because 
of  the  brakeman's  negligence,  whether 
he  was  acting  within  the  scope  of  his 
employment  or  not). 

[a]  Illustrations. — (1)  Proof  that 
defendant's  train  having  started  be- 
fore plaintiff  could  get  on  stopped 
for  her  away  from  the  platform 
where  she  could  not  get  on  without 
assistance  was  sufficient  to  support 
a  finding  that  defendant's  servant  in 
assisting  her  was  acting  within  the 
scope  of  his  duties,  western  etc., 
R  Co.  v.  Voils,  98  Ga.  446,  26  SE  483, 
35  LRA  655.  (2)  A  driver  is  acting 
in  the  line  of  his  duty  in  helping  a 
child  or  infirm  person  on  or  off  the 
car,  and  the  carrier  is  liable  for  the 
negligence  of  a  driver,  in  this  re- 
spect Drew  v.  Sixth  Ave.  R.  Co.,  1 
Abb.  Dec.  (N.  Y.)   666. 

6*.  St.  Louis,  etc.,  R.  Co.  v.  Green. 
85  Ark.  117,  107  SW  168.  14  LRANS 
1148;  Moody  v.  Boston,  etc.,  R.  Co., 
189  Mass.  277,  75  NE  631. 

[a]  Where. a  passenger  does  not 
need  assistance  In  alighting  from  a 
train,  but  the  conductor  undertakes 
to  assist  him  in  compliance  with  the 
rule  of  the  company  requiring  con- 
ductors to  render  assistance  to  pas- 
sengers boarding,  or  alighting  from, 
trains,  the  company  is  liable  only  for 
the  failure  of  the  conductor  to  exer- 
cise reasonable  care  under  the  cir- 
cumstances. Moody  v.  Boston,  etc., 
R.  Co.,  189  Mass.  277,  75  NE  631. 

TO.  Walker  v.  Qulncy.  etc.,  R.  Co., 
(Mo.)  178  SW  108;  Vlcksburg,  etc..  R. 
Co.  v.  Jackson,  (Tex.  Civ.  A.)  133 
SW  926. 

[a]  High  degree  of  ear*.— A 
brakeman  who  undertakes  to  assist 
a  passenger  to  board  the  train  is 
bound  to  exercise  toward  her  that 
high  degree  of  care  that  would  be 
exercised  by  a  very  competent, 
cautious,  and  prudent  person,  under 
the  same  circumstances.  Vlcksburg, 
etc.,  R.  Co.  v.  Jackson,  (Tex.  Civ.  A.) 
133   SW  925. 

71.  Missouri,  etc..  R.  Co.  v.  Kemp, 
(Tex.  Civ.  A.)  173  SW  632.     See  gen- 


erally supra  |  1308. 

7S.  Missouri,  etc.,  R.  Co.  ▼.  Kemp, 
(Tex.  Civ.  A.)  173  SW  682. 

78.  Plummer  v.  Washington,  etc.. 
R.  Co.,  124  Md.  200,  206.  92  A  BJ6 
[quot  Cyc]. 

74.  Plummer  v.  Washington,  etc., 
R.  Co.,   124   Md.   200.  92   A  536. 

75.  Daniels  v.  Western,  etc.,  R- 
Co.,  96  Ga.  786,  22  SE  956;  Southern 
R.  Co.  v.  Wright.  6  Ga.  A.  172,  64  SE 
703;  Memphis,  etc.  R  Co.  v.  Whit- 
field, 44  Miss.  466;  International,  etc., 
R.  Co.  v.  Williams,  (Tex.  Civ.  A.)  18J 
SW  1185. 

.    76.    Ga. — Central  of  Georgia  R  Co. 

,'v.  Madden.  135  Ga.  206.  69  SE  165, 
31  LRANS  813  and  note.  21  AnnCas 
1077  and  note;  Mice  v.  Southern  R 
Co.,  15  Ga.  A.  265,  82  SB  925;  South- 
em   R.   Co.   v.  Crabb,   10   Ga.  A  559. 

78  SE  869. 

Ind. — Indianapolis  Tract.,  eta.  Co. 
v.  Pressell,  39  Ind.  A.  472.  77  NE  157. 
Lake  Erie,  etc.  R.  Co.  v.  Taylor.  25 
Ind.  A.  679.  68  NE  852. 

Iowa Mitchell  v.  Des  Moines  City 

R.  Co..  161  Iowa  100,  141  NW  41: 
Dleckmann  v.  Chicago,  etc.,  R  Co.. 
145  lows.  260.  121  NW  676.  139  Am 
SR  420,  31  LRANS  338;  Dleckmann 
v.  Chicago,  etc,  R.  Co..  105  NW  51*. 

N.  Y. — Hasbrouck  v.  New  York 
Cent.,  etc.,  R  Co.,  202  N.  Y.  363.  95 
NE  808,  85  LRANS  587.  AnnCasl912D 
1150  [aft  187  App.  Div.  612,  122  NYS 
123   (aft  64  Misc.  478,  118   NYS  735)]. 

N.  C. — Brown  v.  Ashevllle  Power, 
etc.,  Co.,  171  N.  C.  655,  88  SE  858, 
Clark  v.  Durham  Tract.  Co..  138  N. 
C.  77.  60  SE  618,  107  AmSR  526. 

Okl. — St.  Louis,  etc,  R,  Co.  v.  Lee, 
87  Okl.  646,  132  P  1072.  46  LRANS 
357. 

S.  C. — Gllkerson  v.  Atlantic  Coast 
Line  R  Co.,  99  S.  C.  426,  83  SE  192. 
LRA1915C  664,  AnnCasl916B  III: 
Richardson  v.  Augusta,  etc,  R  Co.. 

79  S.  C.  535,  61  SE  88;  Martin  t. 
Southern  R.  Co.,  77  S.  -C.  370.  68  SE 
3,   122  AmSR  574. 

Tenn. — Southern  R.  Co.  v.  Mitchell. 
98  Tenn.  27,  40  SW  72. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Buchanan,  31  Tex.  Civ.  A.  209,  72  SW 
96 

"The  rule  is  well  settled  that  if 
there  are  circumstances  which  re- 
quire the  assistance  of  the  conductor 
to  a  passenger  In  alighting  from  a 
train,  the  railroad  company  is  liable 
If  the  conductor  has  notice  of  such 
circumstances  and  falls  to  render  the 
necessary  assistance."  Gllkerson  v. 
Atlantic  Coast  Line  R  Co.,  99  S.  C. 
426,  428,  83  SE  692.  LRA1915C  664. 
AnnCasl916B  248. 

[a]  "Thus,  in  the  case  of  a  sick, 
old,  or  Infirm  passenger  or  one  mak- 
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danger  or  difficulty  arising  from  the  place  or  means 
afforded  for  alighting,"  or  where  the  passenger  is 
to  the  knowledge  of  the  employees  of  the  carrier 
so  infirm  or  disabled  as  to  require  assistance/*  par- 
ticularly where  a  request  for  assistance  is  made.7* 
But  Buch  employees  are  not  required  to  use  dili- 
gence to  discover  the  feeble  condition  of  a  passen- 


ger and  of  his  inability  to  help  himself.80 

[§  1354]  6.  Appliances  and  Means  for  Boarding 
or  Alighting,81  ■  A  carrier  must  exercise  care  in 
providing  safe  appliances  and  means  for  the  as- 
sistance and  protection  of  passengers  in  getting  on 
and  off  its  cars,82  and  in  operating  the  same.88  In 
some  cases  it  has  been  held  that  the  means  and  ap- 


ing request  for  assistance,  it  un- 
doubtedly Is  the  duty  of  the  company 
to  assist  them,  and  In  cases  where 
by  the  use  of  ordinary  care  the  con- 
ductor or  other  train  employees  see 
that  such  help  Is  needed  It  becomes 
the  duty  of  tna  company  to  furnish 
such  assistance."  St.  Louis,  etc.,  R. 
Co.  v.  Lee,  37  Okl.  545.  652,  132  P 
1072,  46  LRANS  867. 

[b]  Woman  with  heavy  hand  bar- 
rage-— The  duty  to  assist  passen- 
gers boarding  trains  carries  with  it 
as  an  Incident,  under  reasonable  cir- 
cumstances, the  duty  to  assist  a 
woman  traveling  with  heavy  hand 
baggage.  Hasbrouck  v.  New  York 
Cent,  etc.,  R  Co.,  202  N.  Y.  363,  95 
NE  808,  35  LRANS  587,  AnnCasl912D 
1150  [aff  187  App.  Dlv.  682,  122  NYS 
123  (aff  64  Misc.  478,  118  NYS  735)1; 
Missouri,  etc.,  R.  Co.  v.  Buchanan,  II 
Tex.  Civ.  A.  209,  72  SW  96  (woman 
with  bundles  and  two  children,  re- 
questing assistance). 

77.  Ga. — Mize  v.  Southern  R.  Co., 
15  Ga.  A.  265,  82  SE  925. 

Ind. — New  York,  etc.,  R.  Co.  v. 
Doane,  116  Ind.  435,  17  NE  918,  7  Am 
SR  451. 

Iowa. — Mitchell  ir.  Des  Moines  City 
R.  Co..  161  Iowa  100,  141  NW  43. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Davis,  167  Ky.  239,  162  SW  1124; 
Louisville,  etc.,  R.  Co.  v.  Dyer,  152 
Ky.  264,  267,  163  SW  194,  48  LRANS 
816  and  note  [cit  Cycl;  Sweet  v. 
Louisville  R.  Co.,  113  Ky.  15,  67  SW 

4.  23   KyL  2279. 

Mass. — Jacobs  v.  West  End  St.  R. 
Co..  178  Mass.  116,  59  NE  639. 

Mich. — Servlss  v.  Ann  Arbor  R  Co., 
169   Mich.  664,   136  NW  348. 

Minn. — Jarmy  v.  Duluth  St  R.  Co., 
55   Minn.  271,  66  NW  813. 

Miss. — Carson  v.  Leathers,  57  Miss. 
650;  Memphis,  etc.,  R.  Co.  v.  Whit- 
field, 44  Miss.  466,  7  AmR  699. 

N.  H. — Foss  v.  Boston,  etc.,  R.  Co., 
66  N.  H.  266,  21  A  222,  49  AmSR  607, 
11   LRA  267. 

N.  Y.— Maverick  v.  Eighth  Ave.  R. 
Co.,  36  N.  Y.  278,  2  Transcr.  A.  125; 
Truesdell  v.  Erie  R.  Co.,  114  App. 
Dlv.  34,  99  NYS  694. 

S.  C. — Brodle  v.  Carolina  Midland 
R.  Co.,  46  S.  C.  208,  24  SE  180;  Mad- 
den  v.    Port   Royal,   etc.,    R.    Co..    41 

5.  C.  440.  19  SE  951,  20  SE  65;  Slmma 
v.  South  Carolina  R.  Co.,  27  S.  C.  268, 
3  SE  301. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  77,  40  SW  72. 

Tex. — Texas,  etc.,  R.  Co.  v.  Miller, 
79  Tex.  78,  16  SW  264,  23  AmSR  308, 
11  LRA  395  [app  dlsm  154  U.  S.  520 
mem,  14  SCt  1154  mem,  88  L.  ed.  1084 
mem];  Martin  v.  St  Louis  South- 
western R.  Co.,  (Civ.  A.)  66  SW  1011: 
Missouri,  etc.,  R.  Co.  v.  White,  22 
Tex.  Civ.  A.  424,  56  SW  593-  Camp- 
bell v.  Alston,  (Civ.  A.)  23  SW  S3. 

Va. — Alexandria,  etc.,  R  Co.  v. 
Herndon,  87  Va.   193,   12   SE  289. 

Eng. — Thompson  v.  Belfast,  etc.,  R. 
Co..  fr.  R.  6  C.  L.  617. 

[a]  Oar  beyond  platfornu— (1) 
"Where  a  train  Is  drawn  up  at  a  sta- 
tion so  as  to  leave  some  of  the  car- 
riages beyond  the  platform,  and  a 
female  passenger  in  one  of  such  car- 
riages waits  for  some  time  looking 
out  for  assistance,  and  is  seen  by  the 
station  master  who  Is  in  the  act  of 
helping  other  passengers  and  gives 
her  no  caution,  whereupon  she  alights 
and  receives  injuries,  there  Is  evl- 
.  dence  of  negligence  on  the  part  of 
the  company  to  be  submitted  to  the 
jury.  Thompson  v.  Belfast,  etc.,  R. 
Co.,  Ir.  R.  fr  C.  L.  617.  (2)  A  pas- 
senger who  haB  been  carried  beyond 
the  station  platform  has  a  right  to 
rely  on  the  assistance-  offered  By  the 
conductor  and  brakeman  to  aid  her  in 


getting  oil  the  train,  and  if  by  rea- 
son of  the  disturbed  state  of  her 
mind  and  the  fear  of  being  carried 
beyond  her  destination  she  does  not 
notice  the  distance  of  the  car  step 
from  the  ground,  and  they  fail  to  as- 
sist her  from  the  car  without  Injury, 
It  Is  the  fault  of  the  carrier.  Foss  v. 
Boston,  etc.,  R.  Co.,  66  N.  H.  256,  21 
A  222,  49  AmSR  607,  11  LRA  267. 

[bl  Crowded  street  oar*— (1)  It  is 
the  duty  of  a  conductor  who  Is  on 
the  rear  platform  when  a  passenger 
Is  alighting  to  see  to  It  that  the  pas- 
senger has  an  opportunity  to  alight 
with  safety,  and  It  Is  his  duty  to  see 
to  it  that  passengers  who  are  block- 
ing the  exit  shall  stand  aside  or  even 
alight  from  the  car  temporarily:  but 
it  cannot  ordinarily  be  said  that  the 
conductor  is  negligent  in  not  being 
on  the  back  platform  prepared  to 
render  this  assistance.  Jacobs  v. 
West  End  St.  R.  Co.,  178  Mass.  116. 
59  NE  639.  (2)  Where  a  street  car 
stops  for  passengers  to  alight,  if 
there  is  a  rush  of  passengers  to  get 
oft,  crowding  and  Jostling  each  other. 
It  may  be  the  duty  of  the  conductor 
to  use  reasonable  efforts  to  check  It, 
to  the  end  that  passengers  may  not 
be  Injured  or  unnecessarily  Interfered 
with  in  alighting,  but  it  is  not  his 
duty  especially  to  assist  any  one  of 
the  well,  able-bodied  passengers,  un- 
less he  sees  that  one  to  be  In  special 
danger,  or  In  some  measure  un- 
able to  take  care  of  hlmBelf.  Jarmy 
v.  Duluth  St.  R.  Co..  55  Minn.  271, 
56  NW  813.  Care  required  as  to 
Jostling  passengers  generally  see  su- 
pra I   1338. 

[c]  Where  It  la  dark  and  the  dis- 
tance from  the  step  to  the  platform  is 
unusual,  it  Is  negligence  not  to  as- 
sist the  passenger,  or  at  least  to  fur- 
nish him  with  light.  Louisville, 
eto.,  R.  Co.  v.  Davis,  167  Ky.  239,  162 
SW  1124. 

78.  Ala. — Williams  v.  Louisville, 
etc.,  R.  Co.,  150  Ala.  324,  43  S  676. 
10   LRANS  413. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Rives, 
187  Ga  376.  73  SE  645,  38  LRANS  664 
and  note  (blind  passenger). 

Ind. — Columbus,  etc.,  R.  Co.  v. 
Powell,  40  Ind.  37;  Lake  Erie,  etc.,  R. 
Co.  v.  Beals,  50  Ind.  A.  450,  98  NE 
463. 

Ky. — Louisville,  etc.,  R  Co.  v. 
Dyer,  152  Ky.  264,  153  SW  194,  48 
LRANS  816  and  note*  Illinois  Cent. 
R.  Co.  v.  Cruse.  123  Ky.  463,  470,  96 
SW  821,  29  KyL  914,  8  LRANS  299 
and  note,  13  AnnCas  693   [quot  Cyc]. 

Minn. — Croom  v.  Chicago,  etc.,  R. 
Co.,  52  Minn.  296,  53  NW  1128,  28  Am 
SR  567,  18  LRA  602. 

Mo. — Walker  v.  Qulncy,  etc.,  R.  Co., 
178  SW  108;  Layne  v.  Chicago,  etc., 
R.  Co.,  175  Mo.  A.  34,  41,  157  SW  860 
[cit  Cyc];  Young  v.  Missouri  Pac.  R. 
Co.,  93  .Mo.  A.  267;  Demlng  v.  Chi- 
cago, etc.,  R.  Co.,  80  Mo.  A.  162. 

Nebr. — Scott  v.  Union  Pac.  R  Co., 
99   Nebr.  97,   166  NW  217. 

N.  C. —  Morarlty  v.  Durham  Tract' 
OO!,  154  N.  C.  686,  70  SE  988. 

Okl. —  St.  Louis,  etc.,  R  Co.  v. 
Dobyns.  157  P  735;  St.  Louis,  etc.,  R.- 
Co.  V.  Lee,  37  Okl.  646,  132  P  1072, 
4  6  LRANS  867. 

S.  C. — Horn  v.  Southern  R.  Co.,  78 
S.  C.   67,   58  SE  963. 

Tenn. — Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn.  467,  76  SW  718. 

Tex. — International,  etc.,  R.  Co.  v. 
Williams,  (Civ.  A.)  188  SW  1186; 
Gulf,  etc.,  R.  Co.  v.  Garner,  62  Tex. 
Civ.  A.  887,  116  SW  278. 

"  Where  a  person  is  accepted,  as  a 
passenger  '  who  Is  unable,  through 
physical  or  mental  disability,  to  care 
for  himself,  and  this  disability  is 
known  or  made  known  to  the  carrier 


at  the  time  of  acceptance,"  the  car- 
rier is  bound  to  assist  him.  Central 
of  Georgia  R.  Co.  v.  Carlisle,  2  Ala 


A.  614,  517,  56  S  787  [cit  Cyc). 

"By  the  weight  of  authority,  _..... 
it  Is  held  to  be  the  duty  of  the  car- 


rier to  assist  a  passenger  In  alight- 
ing if,  obviously  to  Its  agents  In 
charge,  such  passenger  is  then  too 
sick  or  Infirm  or  disabled  to  safely 
alight  without  aid."  Central  of 
Georgia  R.  Co.  v.  Carlisle,  supra 

[a]  rallnre  of  passenger  to  ask 
assistance;  Instructions  to  Jury . — In 
an  action  for  an  Injury  received  by  a 
passenger  in  alighting  from  a  rail- 
road train,  the  court  charged  the 
Jury  that  taking  into  consideration 
the  fact  that  the  passenger  did  not 
ask  for  assistance,  the  Jury  should 
determine  whether  the  failure  to  as- 
sist her  was  want  of  that  .measure 
of  care  which  was  due  her  as  a  pas- 
senger. It  was  held  that  the  question 
was  properly  presented,  and  that  the 
company  was  not  entitled  to  a  charge 
that  It  was  not  the  duty  of  Its  em- 

filoyees  to  assist  the  passenger  un- 
ess  they  knew  that  from  disability, 
or  infirmity  she  was  unable  to  get 
off  readily  without  assistance.  Texas, 
etc.,  R.  Co.  v;  Miller,  78  Tex.  78L  16 
SW  364,  23  AmSR  808,  11  LRA  896. 

[b]  kmlDclency  of  Inftrmlty^— (1) 
The  fact  that  a  female  passenger  on 
a  street  car  was  fifty  years  of  age, 
five  feet  tall,  and  weighed  from  one 
hundred  and  eighty-five  to  two  hun- 
dred pounds,  does  not  show  as  a 
matter  of  law  that  she  was  Infirm 
or  unable  to  alight  from  the  car, 
either  on  account  of  her  age,  or 
weight,  or  because  the  step  on  the 
car  was  three  feet  from  the  street' so 
as  to  make  It  obligatory  on  the  part 
of  the  employees  operating  the  car 
to  assist  her.  Indianapolis  Tract., 
etc.,  Co.  v.  Pressell,  89  Ind.  A.  472, 
77  NE  867.  (2)  Although  a  female 
passenger  was  carrying  a  valise,  a 
parasol,  and  a  fan  when  she  at- 
tempted to  alight  from  the  carrier's 
vehicle,  hen  condition,  was  nbt  one  of 
such  obvious  infirmity  or  disability 
that  she  was  entitled  to  the  assist- 
ance of  the  carrier's  employees. 
Central  of  Georgia  R.  Co.  v.  Carlisle, 
2  Ala  A.  514,  56  S  737. 

Oar*  as  to  passengers  under  dis- 
ability see  supra  §5   1330.  1331. 

TO.  Layne  v.  Chicago,  etc.,  R  Co., 
176  Mo.  A.   34,  157  SW  860. 

80.  Illinois  Cent  R.  Co.  v.  Cruse, 
123  Ky.  463,  96  SW  821,  29  KyL  914. 
8  LRANS  299,  13  AnnCas  693;  Gulf, 
etc.,  R.  Co.  v.  Garner,  52  Tex.  Civ.  A. 
387.  115  SW  273.      • 

81.  Appliances  generally  see  Infra 
5§  1371-1879. 

82.  st  Louis,  etc,  R.  Co.  v.  Har- 
tung,  95  Ark.  220,  128  SW  1026; 
Central  of  Georgia  R.  Co.  v.  Madden. 
185  Ga.  205,  69  SE  166.  81  LRANS 
818,  21  AnnCas  1077:  Augusta-Aiken 
R.,  etc.,  Corp.  v.  Slbert,  12  Ga  A. 
163,  76  SE  1044;  Fern  v.  Pennsyl- 
vania R,  Co.,  250  Pa.  487,  96  A  590; 
McDougall  v.  Grand  Trunk  R.  Co.,  27 
Ont  L.  369,  8  DomLR  271,  4  OntWN 
363,  23  OntWR  364. 

[a]  A  carrier  of  passengers  on 
mixed  trains  must  furnish  reason- 
ably safe  means  of  entering  the  cars. 
St.  Louis,  etc..  R.  Co.  v.  Hartung,  95 
Ark.  220.  128  SW  1026. 

83.  Plummer  v.  Boston  El.  R.  Co., 
198  Mass.   499.  84  NE  849. 

[a]  Movable  platfornu — Although 
a  movable  platform  constructed  by 
a  railroad  to  enable  passengers  to 
board  a  train  without  danger  of  step- 
ping Into  an  open  space  was  the  most 
perfect  device  known  and  was  per- 
fectly constructed,  the  railroad  would 
still    be   negligent   as   to  the   means 
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pliances  furnished  most  be  the  safest  known  and 
tested;*4  but  in  other  cases  it  has  been  held  that 
the  carrier  is  not  absolutely  liable  in  this  regard, 
and  that  this  duty  is  performed  if  it  provides  rea- 
sonably safe  means  and  appliances.85 

Box  or  footstool.  In  the  absence  of  circum- 
stances rendering  such  assistance  necessary,  a  car- 
rier is  not  required  to  furnish  a  boarding  or  an 
alighting  passenger  with  a  portable  box  or  foot- 
stool.8* But  where  the  car  step  is  unreasonably  high, 
the  carrier  should  furnish  a  box  or  footstool  io 
facilitate  the  boarding  or  alighting  of  a  passenger,*1 


and  should  exercise  due  care  to  see  that  such  box 
or  stool  is  in  a  safe  condition,*8  and  is  placed  or 
used  by  its  employees  in  a  safe  manner.** 

[$  1355]  7.  Opportunity  and  Time  for  Getting 
on  Board.  A  carrier  owes  a  duty  to  boarding  pas- 
sengers to  stop  its  train  at  the  platforms*0  and  to 
allow  them  time  to  get  on  board  with  reasonable 
care  and  expedition,  and  if  without  allowing  such 
reasonable  time  the  train  is  started  or  otherwise 
moved  while  a  passenger  is  attempting  to  board  it 
whereby  he  is  injured,  the  carrier  is  liable,91  and 


provided  passengers  for  entering 
cars,  where  the  operation  of  the  plat- 
form in  collection  with  the  train  was 
wanting  in  the  degree  of  care  re- 
quired of  a  carrier  of  passengers. 
Plummer  v.  Boston  El.  R.  Co.,  198 
Mass.   499.   84   NE  849. 

84.  Missouri  Pac.  R.  Co.  v.  Wort- 
ham,  73  Tex.  25,  10  SW  741.  3  LRA 
3(8  [dist  St.  Louis  Southwestern  R 
Co.  v.  Tittle,  (Tex.  Civ.  A.)  115  SW 
640];  Missouri,  etc.,  R.  Co.  v.  Dun- 
bar, 57  Tex.  Civ.  A.  411.  122  SW 
674:  Missouri,  etc.,  R.  Co.  v.  Dunbar, 
49  Tex.  Civ.  A.  12,  108  SW  500.  But 
see  Texas,  etc.,  R  Co.  v.  Beexley,  56 
Tex.  Civ.  A.  245.  120  SW  1136  (hold- 
ing that  an  instruction  that  it  was 
defendant's  duty  to  provide  for  plain- 
till  the  safest  means  practicable,  the 
safest  means  known  to  assist  passen- 
gers in  alighting  from  trains,  and 
ft  such  means  had  not  been  provided, 
then  defendant  must  personally  as- 
sist plaintiff  safely  to  the  ground  is 
faulty,  as  It  is  its  duty  to  exercise 
only  the  degree  of  care  of  a  very 
cautious  and  prudent  person  under 
the  same  circumstances,  and  the  in- 
struction Is  not  cured  by  a  subse- 
quent Instruction  that,  if  defendant 
negligently  failed  to  provide  a  safe 
means  for  alighting  from  its  train 
as  explained  above,  and  its  employees 
negligently  failed  to  render  the 
proper  personal  assistance,  and  plain- 
tiff was  injured  thereby,  the  jury 
should  And  for  plaintiff). 

85.  Johnston  v.  Cedar  Rapids, 
etc.,  R.  Co.,  141  Iowa  114,  119  NW 
286:  St.  Louis  Southwestern  R  Co. 
v.Tittle,  (Tex.  Civ.  A.)  115  SW  640 
[dist  Missouri  Pac.  R.  Co.  v.  Wort- 
ham.  73  Tex.  25.  10  SW  741,  3  LRA 
3681. 

Well  -  known  and  approved  ma- 
eninery  and  appliances  generally  see 
infra  }  1374. 

86.  Young  v.  Missouri  Pac  R.  Co., 
93  Mo.  A  267;  Missouri,  etc.,  R.  Co. 
v.  Sherrill,  82  Tex.  Civ.  A  116,  72 
SW  429;  Texas  Midland  R.  Co.  v. 
Prey.  25  Tex.  Civ.  A.  386,  61  SW  442. 

[aj  failure  to  furnish  stool  not 
negligence. — (1)  Where  the  height  of 
the  last  step  of  a  car  above  the  plat- 
form is  not  greater  than  that  be- 
tween the  ground  and  the  last  step 
of  vehicles  in  general  use,  and  thou- 
sands of  persons  have  made  their 
exit  unassisted  from  such  car  with- 
out the  happening  of  a  single  accl- 

.  dent  to  them,  the  carrier  Is  not  neg- 
ligent in  not  furnishing  a  portable 
step  for  the  use  of  passengers  In 
leaving  the  car.  Young  v.  Missouri 
Pac.     It.     Co..     93    Mo.    A.     267.     (2) 

.  Where  the  distance  from  the  step  of 
a  railroad  passenger  car  to  the  plat- 
form provided  for  passengers  to 
alight  was  not  more  than  eighteen 
inches,  the  fact  that  the  company 
did  not  provide  a  stool  or  box  for 
passengers  to  use  as  an  additional 
step  In  alighting  to  such  platform 
was  not  such  negligence  as  would 
authorise  a  recovery  for  Injuries  sus- 
tained by  a  fall  of  a  passenger  while 
alighting.  Texas  Midland  R.  Co.  v. 
Prey.  25  Tex.  Civ.  A.  386,  61  SW  442. 

87.  Ind. — Illinois  Cent.  R.  Co.  v. 
Cheek,  152  Ind.  663,  63  NB  641. 

Iowa. — Merryman  v.  Chicago,  etc., 
R.  Co.,   185  Iowa  691.  113   NW  357. 

Ky. — Cincinnati,  etc.,  R  Co.  v.  Bell, 
74  SW  700,  25  KyL  10. 


N.  Y.— Truesdall  v.  Brie  R  Co.,  114 
App.   Dlv.   34,   99   NYS   694. 

S.  C. — Lancaster  v.  Southern  R. 
Co..  92  S.  C.  177.  75  SB  398. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Corse.  46  Tex.  Civ.  A.  60,  101  SW 
522;  Gulf.  etc..  R.  Co.  v.  Southwlck, 
(Civ.  A.)  30  SW  692. 

[a]  Illustrations. — (1)  There  is  a 
breach  of  duty  on  the  part  of  a  car- 
rier where  its  train  is  stopped  at  a 
station  where  there  is  no  platform, 
and  the  distance  from  the  ground  to 
the  first  step  is  three  feet,  and  the 
employees  without  furnishing  a  stool 
or  other  means  to  facilitate  her  entry 
invite  a  female  passenger  to  board 
the  train,  assuring  her  that  they  will 
assist  her  to  board  the  car  in  safety, 
which  they  fall  to  do,  the  only  as- 
sistance given  being  by  taking  hold 
of  one  of  her  arms.  Illinois  Cent.  R. 
Co.  v.  Cheek,  152  Ind.  663.  53  NB  641. 
(2)  A  passenger  alighting  In  the 
dark  at  a  station,  the  platform  of 
which  was  twenty-three  Inches  below 
the  lowest  step  of  the  car,  may  re- 
cover for  injury  from  a  fall  caused 
by  the  absence  of  the  stool  which 
she  had  been  accustomed  to  find  in 
place  to  shorten  the  distance,  and 
also  in  the  absence  of  the  porter 
whose  duty  it  was  to  aid  passengers 
in  alighting.  Cincinnati,  etc.,  R.  Co. 
v.  Bell,  74  SW  700.  26  KyL  10. 

88.  Missouri  Pac.  R  Co.  v.  Wort- 
ham.  73  Tex.  26.  10  SW  741,  3  LRA 
368;  McDermott  v.  Chicago,  etc.,  R 
Co.,   82   Wis.    246,    62   NW   86. 

89.  Southern  R.  Co.  v.  Reeves,  116 
Ga.  743,  42  SB  1016:  Missouri,  etc., 
R.  Co.  v.  White.  22  Tex.  Civ.  A.  424, 
55  SW  693;  Mlgge  v.  Northern  Pac. 
R.  Co.,  75  Wash.  197.  134  P  815. 

[a]  XUustrationa.— (1)  The  fact 
that  a  passenger  while  attempting  to 
alight  from  a  train  was  injured  be- 
cause the  step  was  a  long  distance 
from  the  ground  and  the  stool  used 
for  the  purpose  of  enabling  her  to 
alight  was  set  on  ground  which  was 
soft,  and  hence  overturned  when 
plaintiff  stepped  on  it  is  "sufficient  to 
justify  a  verdict  against  the  carrier. 
Southern  R.  Co.  v.  Reeves,  116  Ga. 
743.  42  SB  1016.  (2)  The  fact  that  a 
passenger's  fall  in  alighting  from  a 
railroad  car  was  due  to  the  fact  that 
the  step  box  was  placed  too  far 
under  the  car  step,  together  with  the 
failure  of  the  trainmen  helping  her 
to  take  sufficient  hold  of  her,  was 
sufficient  to  support  a  finding  on  neg- 
ligence of  the  railroad  company. 
Missouri,  etc.,  R.  Co.  v.  White,  22 
Tex.  Civ.  A.  424,  55  SW  592. 

[b]  maoing*  on  rough  and  uneven 
ground. — The  placing  of  a  footstool 
for  the  use  of  passengers  in  alight- 
ing on  rough  and  uneven  ground  in 
such  a  manner  as  to  be  insecure  and 
unsteady  when  stepped  on  is  not  the 
exercise  of  an  adequate  degree  of 
care  In  furnishing  passengers  a  rea- 
sonably safe  means  of  alighting. 
Mlgee  v.  Northern  Pac.  R.  Co.,  75 
Wash.   197.    134   P  815. 

90.  See  supra  58   1233,  1340. 

91.  Ala. — Birmingham,  etc.,  R.  Co. 
v.  Norrls,  4  Ala.  A  863.  69  S  66. 

Ark. — Dlllahunty  v.  Chicago,  etc., 
R.  Co.,  119  Ark.  892.  178  SW  420;  St. 
Louis,  etc.,  R  Co.  v.  Hartung,  96 
Ark.,  220,  128  SW  1025. 

111. — Chicago,  etc.,  R  Co.  v.  Fla- 
harty,  96  111.  A.  563. 


Ind. — Indianapolis 'Southern  R  Co. 
v.  Wall,  54  Ind.  A  43.  101  NB  680. 

Ky. — Louisville,  etc.,  R  Co.  *. 
Scalf,  166  Ky.  273,  159  SW  104; 
Chesapeake,  etc.,  R.  Co.  v.  Borders, 
140  Ky.  548,  131  SW  388.  140  AmSR 
396;  Mobile,  etc,  R.  Co.  v.  Reeves.  80 
SW  471;  26  KyL  2236. 

Mass. — Rand  v.  Boston  El.  R  Co., 
198  Mass.  569,  84  NB  841. 

Mich.— Flint,  etc..  R  Co.  v.  Stark, 
38  Mich.  714. 

Minn. — Blume  v.  Chicago,  etc,  R 
Co.,  168  NW  418;  Doran  v.  Chicago, 
etc,  R.  Co.,  128  Minn.  198.  ISO  NW 
800. 

Mo. — Lehner  v.  Metropolitan  St.  R 
Co.,  110  Mo.  A.  216.  85  SW  110. 

N.  Y.— Paulitsch  v.  New  York 
Cent.,  etc..  R  Co..  102  N.  Y.  280.  I 
NE  677. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Lee. 
37  Okl.  645.  132  P  1072.  46  LRANS 
357;  Choctaw,  et«,  R  Co.  v.  Burgess, 
21  Okl.  668.  97  P  271:  Atchison,  etc 
R.  Co.  v.  Calhoun,  18  Okl.  76.  89  P 
207.  11  AnnCas  68i. 

Tex. — Citizens'  R  Co.  v.  Farley. 
(Civ.  A.)  136  SW  94;  St.  Louis  South- 
western R  Co.  v.  Anderson.  69  Tex. 
Civ.  A.  800,  116  SW  628:  Missouri, 
etc.,  R  Co.  v.  Gist,  31  Tex.  Civ.  A 
662,  73  SW  857;  Texas,  etc.  R.  Co.  t. 
Gray,  (Civ.  A.)  71  SW  816. 

Va. — Norfolk,  etc..  Terminal  Co.  ▼. 
Morris.  101  Va.  422,  44  SB  719. 
,     W.  va. — Normlle  v.  Wheeling  Traet 
Co.,   67   W.  Va.   132,   49   SB   1080.  U 
LRA  901. 

N.  B.— Hall  v.  McFadden,  19  N.  R 
340. 

[a]  A  reasonable  langta  of  ttm» 
to  board  without  hast*  or  eonfaslas 
should  be  given  to  a  passenger  be- 
fore starting  a  train.  Indianapolis 
Southern  R.  Co.  v.  Wall.  64  Ind.  A 
43.  101  NE  680. 

[b]  Wotloe  to  carrier^— Where  the 
employees  know  or  have  notice  that 
it  is  the  purpose  of  a  person  to  take 
passage  on  their  train,  and  such  per- 
son presents  himself  under  such  cir- 
cumstances that  he  can  reasonably 
be  accepted  as  a  passenger.  It  is  the 
duty  of  the  carrier  to  accept  him  as 
such,  and  give  him  a  reasonable  time 
and  opportunity  to  get  on  the  train, 
the  passenger  himself  also  beta* 
obliged  to  use  reasonable  care  and 
expedition  in  that  respect.  Chicago, 
etc.,  R.  Co.  v.  Flaherty,  96  111.  A 
668:  St.  Louis  Southwestern  R  Co. 
v.  Anderson,  59  Tex.  Civ.  A.  300,  125 
SW  628 

Opportunity  and  time  for  boardUf 
street  car  see  infra  I  1366. 

Passenger's  rltrht  to  bo  taken  «j> 
see  supra  I  1238. 

92.  U.  §.— Midland  Valley  R  Co. 
v.  Page,  182  Fed.  125. 

Ala. — Birmingham,  etc,  R  Co.  r. 
Norrls,  4  Ala.  A.  363.  59  S  66. 

Ark. — Dlllahunty  v.  Chicago,  etc 
R  Co..  119  Ark.  392,  178  SW  4i0:  St 
Louis,  etc..  R  Co.  v.  Wright,  19S 
Ark.  269,  150  SW  706;  St.  Louis,  etc, 
R  Co.  v.  Hartung,  96  Ark.  220.  121 
SW  1025. 

Ga. — Poole  v.  Georgia  R.  etc.  Co.. 
89  Ga.  320,  15  SB  321. 

111. — Chicago,  etc,  R  Co.  v.  Drake, 
33  111.  A.  114. 

Iowa. — Gannon  v.  Chicago,  etc,  R 
Co.,   141   Iowa  87.  117  NW  966. 

Ky. — Chesapeake,  etc.,  <R  Co.  t. 
Borders,    140    Ky.    648.    181   SW  2(8. 


For  later  oases,  developments  and  onangea  in  the  law  see  cumulative  Annotations,  same  title,  pace  and  note  number. 


§§  1355-1356J 


CARRIERS 


[IOC.  J.]     935 


in  some  jurisdictions  this  rule  is  prescribed  by 
statute.*8 

Holding  train  for  passenger  to  procure  ticket. 
Where  a  passenger  attempts  to  board  a  train  with- 
out a  ticket  and  is  sent  back  by  the  conductor  to 
procure  one,  the  train  must  be  held  a  reasonable 
time  for  such  passenger,  and  if  it  starts  off  without 
being  so  held,  and  the  passenger  is  injured  in  at- 
tempting to  board  it,  the  company  is  liable.*4 

[i  1356]    8.   Opportunity  and  Time  for  Alight- 


ing. A  carrier  owes  a  duty  to  an  alighting  pas- 
senger properly  to  announce  stations,*6  and  to  stop 
at  the  station  platform,  or  at  a  reasonably  safe 
and  convenient  place,**  a  sufficient  length  of  time 
to  enable  him,  acting  with  ordinary  diligence  and 
promptness,  to  alight  with  safety  before  the  train 
is  again  moved,  and  a  failure  in  this  respect  will 
render  the  carrier  liable  for  any  injury  resulting 
to  the  passenger,*7  whether  the  movement  of  the 
train   is   performed   with   ordinary   care  or  negli- 


140  AmSR  396. 

Mo. — Wise  v.  Wabash  R.  Co.,  135 
Mo.  A.  230,  IIS  SW  451. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Landauer.  36  Nebr.  642,  54  NW  976. 

N.  T. — Keating'  v.  New  York  Cent, 
etc.,  R.  Co..  49  N.  Y.  673;  Lee  v. 
Manhattan  R.  Co.,  53  N.  Y.  Super. 
260;  Cook  v.  Long  Island  R.  Co.,  19 
NYS  648  [ail  138  N.  Y.  642  mem.  34 
NE  512  mem];  Hlckinbottom  v.  Dela- 
ware, etc.,  R.  Co.,  15  NYSt  11  [aff  122 
N.  Y.  91,  25  NE  2791;  Myers  v.  Long 
Island  R.  Co.,  10  NYSt  430  [ail  112 
N.  Y.  681  mem,  20  NE  875  memj. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  165  N.  C.  79.  70  SB 
1080. 

Pa. — Glovanelll  v.  Erie  R.  Co.,  228 
Pa.  83.  76  A  424. 

Tex. — Texas,  etc.,  R.  Co.  v.  May- 
field,  23  Tex.  Civ.  A.  415,  66  SW  942. 
Compare  Southern  Kansas  R.  Co.  v. 
Emmett,  (Civ.  A.)  139  SW  44  (ab- 
sence from  station  on  arrival  of  late 
train). 

N.  B.— Hall  v.  McFadden,  19  N.  B. 
840. 

[a]  The  mare  moving  of  the  train 
whether  by  an  ordinary  and  usual,  or 
an  unusual  and  unnecessary,  jerk 
while  the  passenger  is  on  the  car 
steps  and  before  he  has  had  a  rea- 
sonable opportunity  to  reach  a  place 
of  safety,  whereby  the  passenger  is 
injured.  Is  negligence.  Chesapeake, 
etc.,  R.  Co.  v.  Borders,  140  Ky.  648, 
131  SW  388,  140  AmSR  >96. 

[b]  Coupling  on  oars,  a  carrier 
admitting  passengers  on  the  rear 
coach  of  a  train  while  coaches  are 
being  coupled  there  falls  to  exercise 
the  high  degree  of  care  imposed  on  it 
for  the  safety  of  Its  passengers, 
where  the  coaches  are  shoved  against 
the  train  with  dangerous  violence. 
Wise  v.  Wabash  R.  Co.,  136  Mo.  A. 
230,    115    SW    462. 

~Tc]  After  call  "all  aboard."— 
Where  the  call  of  a  passenger  con- 
ductor "all  aboard"  is  an  express  In- 
vitation to  those  who  have  not  yet 
boarded  the  train  so  to  do,  and  the 
train  starts  without  giving  them  an 
opportunity  to  board  in  safety,  the 
act    In    moving    the    train    is    negll- 

f fence  for  which  the  carrier  Is  liable, 
t  it  results  in  injury  to  a  passenger 
attempting  to  board  the  train. 
Roberta  v.  Atlantic  Coast  Line  R. 
Co..  165  N.  C.  79,  70  SE  1080;  Hall  v. 
McFadden,  19  N.  B.  340. 

[d]     Total   Inattention   to   a 


getting'  on  In  the  dark,  and 
starting  the  train  while  with  ordi- 
nary  care  he  is  attempting  to  get  on, 
where  the  circumstances  are  such 
as  to  constitute  an  invitation  by  the 
carrier  to  the  passenger  to  make  the 
attempt,  makes  the  carrier  respon- 
sible for  the  consequences.  Chicago, 
etc..  R.  Co.  v.  Drake,  88  111.  A.  114. 

I  e  ]  Temporary  absenoe  front  train. 
—A  carrier  which  with  knowledge 
that  a  passenger  temporarily  on  the 
station  platform  for  rest  and  exer- 
cise during  a  stop  Intends  to  con- 
tinue his  Journey  starts  the  train 
without  reasonable  warning  and  op- 
portunity for  the  passenger  safely  to 
reenter  the  car  is  negligent  and  liable 
for  the  natural  consequences  of  such 
negligence,  unless  the  passenger  has 
contributed  to  his  injuries.  Gannon 
v.  Chicago,  etc.,  R.  Co.,  141  Iowa  37, 
117  NW  966. 

■Carving-  train  while  passenger  la 
boarding  or  alighting  see  infra  S 
1368. 

S3.     See  statutory  provisions. 

[a]     In  Oeorgla,   ender  Civ.   Code 


(1895)  II  2268,  2270,  a  carrier  is 
bound  not  to  start  its  train  until  a 
passenger  has  had  a  reasonable  time 
to  get  from  the  platform  of  the  car  to 
her  seat,  and  It  is  the  duty  of  the 
carrier  to  assign  a  passenger  to  a 
proper  car.  Gainesville  Midland  R. 
Co.  v.  Jackson,  1  Ga.  A.  632,  57  SE 
1007. 

rbl  Zn  South.  Carolina,  Rev.  St. 
(1893)  i  1687,  requiring  trains  to 
stop  at  stations  for  a  sufficient 
length  of  time  to  allow  passengers  to 
get  on  or  off,  applies  to  excursion 
trains.  Oliver  v.  Columbia,  etc.,  R. 
Co..  66  S.  C.   1,   48   SE  807. 

94.  St.  Louis,  etc.,  R.  Co.  v.  Green, 
110  Ark.  232.  161  SW  148;  Missouri, 
etc.,  R.  Co.  v.  Gist,  81  Tex.  Civ.  A. 
662,  73  SW  857:  St.  Louis  South- 
western R.  Co.  v.  Germany.  (Tex.  Civ. 
A.)  66  SW  586. 

[a]  XUnstratloiub--(l)  Where"  a 
person  went  into  a  station  to  pur- 
chase a  ticket  just  before  the  de- 
parture of  a  train,  but  found  the 
office  closed,  and  then  attempted  to 
board  the  train  without  a  ticket,  but 
was  told  by  the  conductor  to  go  and 
get  one,  and  before  he  returned  the 
train  had  started,  and  he  was  In- 
jured in  attempting  to  board  '  It 
while  in  motion,  the  carrier  was 
guilty  of  negligence  if  the  train  was 
started  without  giving  such  person 
a  reasonable  time  to  purchase  a 
ticket  and  to  return  to  the  train,  as 
Sayles  Annot.  Civ.  St.  (1897)  art 
4542,  expressly  requires  a  railroad  to 
keep  Its  ticket  office  open  thirty  min- 
utes before  the  departure  of  a  train, 
and  it  was  the  duty  of  the  con- 
ductor to  wait  for  such  person  after 
having  sent  him  away.  Missouri, 
etc.,  R,  Co.  v.  Gist  21  Tex.  Civ.  A. 
662,  73  SW  857.  (2)  Where  a  pas- 
senger having  boarded  a  train  with- 
out a  ticket  was  directed  by  the  con- 
ductor to  pay  his  fare  to  the  next 
station,  and  there  get  off  and  pur- 
chase a  ticket  tnr  the  rest  of  his 
journey,  the  conductor  stating  that 
he  would  have  time  enough  to  do 
this  and  get  back  on  the  train,  ana 
the  passenger  accordingly  got  off  at 
the  next  station  to  purchase  a  ticket, 
but  just  as  it  was  handed  to  him 
the  train  started,  and  he  was  unable 
to  get  aboard,  the  carrier  was  negli- 
gent in  not  holding  the  train  for  a 
reasonably  sufficient  time  to  enable 
plaintiff  to  alight,  purchase  his 
ticket,  and  return  without  incurring 
the  risk  of  boarding  the  train  while 
in  motion.  St.  Louis  Southwestern 
R.  Co.  v.  Germany,  (Tex.  Civ.  A.)  56 
SW  686. 

95.  See   supra    55    1271-1273. 

96.  See  supra   8J    1269,   1340. 

97.  U.  S— Midland  Valley  R.  Co. 
v.  Page,  182  Fed.  125;  Rutledge  v. 
New  Orleans,  etc..  R.  Co.,  129  Fed. 
94,  63  CCA  696;  Texas,  etc.,  R.  Co. 
v.  Nunn,  98  Fed.  963,  39  CCA  364; 
McSloop  v.  Richmond,  etc.,  R.  Co., 
69  Fed.  431. 

Ala. — Southern  R.  Co.  v.  Norwood, 
186  Ala.  49,  64  S  604;  Louisville,  etc., 
R.  Co.  v.  Dilburn,  178  Ala.  600.  59 
S  438;  Dilburn  v.  Louisville,  etc.,  R. 
Co.,  156  Ala.  228.  47  S  210;  Central 
of  Georgia  R.  Co.  v.  Mathis,  9  Ala. 
A.  643,  .64  S  197. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Ma- 
lone.  105  Ark.  22,  150  SW  116;  St. 
Louis,  etc..  R.  Co.  v.  Trotter.  101  Ark. 
183,  142  SW  189;  Kansas  City  South- 
ern R.  Co.  v.  Worthlngton,  101  Ark. 
128,  141  SW  1178;  Barrlnger  v.  St. 
Louis,  etc.,  R.  Co.,  73  Ark.  648,  85 
SW  94,  87  SW  814. 


Del. — Behen  v.  Philadelphia,  etc., 
R.  Co.,  93  A  903. 

Fla. — Florida  R.  Co.  v.  Dorsey,  69 
Fla,   260.  52  S  963. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Thlg- 
pen,  141  Ga,  90,  80  SE  626;  Central 
of  Georgia  R.  Co.  v.  Madden,  135  Ga. 
205,  69  SE  166,  31  LRANS  813,  21 
AnnCas  1077;  Georgia  R.,  etc.  Bank- 
ing Co.  v.  Keating,  99  Ga.  308,  25 
SB  669;  Atlanta,  etc,  R.  Co.  v. 
Smith,  81  Ga.  620,  8  SE  446;  Mise 
v.  Southern  R.  Co.,  15  Ga.  A.  265, 
82  SE  925;  Augusta-Aiken  R.,  etc., 
Corp.  v.  Sibert,  12  Ga.  A.  163,  76  SE 
1044. 

111. — Baltimore,  etc.,  R.  Co.  v. 
Mullen,  217  111.  203,  75  NE  474,  3 
AnnCas  1015  [aff  120  111.  A.  881; 
Wayne  v.  St.  Louis,  etc,  R.  Co.,  165 
III.  A.  353:  Harvey  v.  Chicago,  etc., 
R.  Co.,  116  111.  A.  607  [aff  221  111. 
242.  77  NE  5G9];  Illinois  Cent.  R.  Co. 
v.  Souders,  79  111.  A.  41  [rev  on  other 
grounds  178  111.  685,  53  NE  4081; 
Baltimore,  etc..  R.  Co.  v.  Slanker,  77 
111.  A.  667  [aff  180  111.  357,  54  NE 
309  j. 

Ind. — Toledo,  etc,  R.  Co. .  v.  Win- 
gate,  143  Ind.  125,  37  NE  274,  48  NE 
477:  Jeffersonvllle,  etc,  R.  Co.  v. 
Parmalee,  51  Ind.  42;  Jeffersonvllle 
R.  Co.  v.  Hendricks,  26  Ind.  228: 
Baltimore,  etc.,  R.  Co.  v.  Morris,  54 
Ind.  A.  479,  103  NE  36;  Indianapolis 
Southern  R.  Co.  v.  Wall,  54  Ind.  A. 
43,  101  NE  680;  Southern  R.  Co.  v. 
Ellis,  63  Ind.  A.  34,  101  NE  105;  Lake 
Erie.  etc..  R.  Co.  v.  Beals,  60  Ind. 
A.  450,  98  NE  453;  Lake  Erie,  etc.. 
R.  Co.  v.  Taylor,  25  Ind.  A.  679,  58 
NE  852. 

Kan. — Walters  v.  Missouri  Pac.  R. 
Co.,  82  Kan.  739.  109  P  173,  28 
LRANS  1068. 

Ky. — Illinois,  etc.  R.  Co.  v.  Dallas. 
150  Ky.  442,  150  SW  536;  Chesapeake, 
etc.,  R.  Co.  v.  Robinson,  135  Ky.  850, 
123  SW  308;  Louisville,  etc.,  R.  Co. 
v.  Constantino,  14  KyL  432;  Cincin- 
nati, etc.,  R.  Co.  v.  Richardson,  14 
KyL  367;  Louisville,  etc.,  R.  Co. 
v.  Abell.  14  KyL  239;  Dawson  v.. 
Louisville,  etc.,  R.  Co..  4  KyL  731. 

La. — Kennon  v.  Vlcksburg,  etc,  R. 
Co..  61  La.  Ann.  1699,  26  S  466; 
Bolkens  v.  New  Orleans,  etc.,  R.  Co., 
48   La.  Ann.  831,  19  S   737. 

Mass. — Sellgson  v.  Bay  State  St. 
R.  Co.,  222  Mass.  257,  110  NE  263; 
McGllnchy  v.  Boston  EL  R.  Co.,  206 
Mass.   7,  91  NE  882. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 
Co.,   131    Mich.    660,    91    NW   1027. 

Minn. — Doran  v.  Chicago,  etc,  R. 
Co.,   128   Minn.    193,   150  NW  800. 

Miss. — Yazoo,  etc,  R.  Co.  v.   Beat- 
tie,  49  S  609;  Hooks  v.  Alabama,  etc,' 
R.  Co.,  73   Miss.   145,  18  S   925. 

Mo. — Westervelt  v.  St.  Louis  Tran- 
sit Co.,  222  Mo.  826,  121  SW  114; 
Straus  v.  Kansas  City,  etc.,  R.  Co., 
86  Mo.  421;  Kirby  v.  St.  Louis,  etc.. 
R.  Cc,  146  Mo.  A.  304,  130  SW  69; 
Van  Cleve  v.  St.  Louis,  etc.,  R.  Co., 
137  Mo.  A.  332.  118  SW  116;  Young 
v.  Missouri,  etc,  R.  Co.,  (A.)  84  SW 
175  faff  113  Mo.  A.  636,  88  SW  7671; 
Gress  v.  Missouri  Pac.  R.  Co.,  109 
Mo.  A.  716.  84  SW  122;  Cullar  v.  Mis- 
souri etc,  R.  Co.,  84  Mo.  A.  340: 
Demlng  v.  Chicago,  etc.,  R.  Co.,  80 
Mo.  A.  152;  Culberson  v.  Chicago, 
etc..   R.  Co..  60  Mo.  A.   566. 

Nebr. — Omaha,  etc.,  R.  Co.  v.  Chol- 
lette,  38  Nebr.  143,  49  NW  1114. 

N.  H. — Emery  v.  Boston,  etc.,  R. 
Co..  67  N.  H.  434,  36  A  367. 

N.  Y. — Baker  v.  Manhattan  R.  Co., 
118  N.  Y.  533.  28  NE  886:  McDonald 
v.  Long  Island  R.  Co.,  116  N.  Y.  646. 
22    NE    1068,     15    AmSR    487;     Milli- 
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gently,98  as  where  the  train  is  merely  slowed  down 
and  then  started  up  again,  with  knowledge  that  a 
passenger  is  alighting,  and  in  some  jurisdictions 
this  rule  is  in  effect  prescribed  by  statute.1  Where, 
however,  a  reasonable  time  has  been  allowed  for 
passengers  to  alight  and  the  carrier  is  without 
knowledge  or  reason  to  know  of  the  perilous  posi- 
tion of  a  passenger  attempting  to  alight,  it  may 
act  on  the  assumption  that  he  will  exercise  due 
care  to  avoid  perilous  positions,2  or  that  all  pas- 
sengers whose  destination  is  reached  have  left  the 
cars;3  and  it  is  not  incumbent  on  it  to  see  that  all 
the  passengers  have  alighted.4  The  fact  that  a  pas- 
senger has  stepped  from  a  train  on  to  the  platform 
does  not  terminate  the  carrier's  liability,  for  it  is 
its  duty  to  prevent  any  injury  to  the  passenger  by 
the  car,  although  it  is  not  necessary  that  the  train 
shall  be  held  without  moving  until  the  passenger 
has  had  time  to  leave  the  platform;  it  is  enough 


if  he  has  had  a  reasonable  opportunity  to  get  be- 
yond danger  from  the  movement  of  the  cars.' 

Ignorance  of  passenger's  intention  to  alight  The 
mere  absence  of  knowledge  on  the  part  of  a  car- 
rier's employee  that  a  passenger  intends  to  alight 
at  a  particular  place  will  not  excuse  the  carrier  is 
case  a  reasonable  time  is  not  allowed  the  passenger 
so  to  do.4 

[$  1357]  9.  Seasonable  Time  Dependent  on  Cir- 
cumstances. What  constitutes  a  reasonable  time 
for  a  passenger  to  board  or  to  alight  from  a  train 
depends  very  largely  on  the  circumstances  existing 
at  the  time,  such  as  the  physical  ability  of  the 
passenger,  his  encumbrance  with  luggage,  the 
existence  of  a  crowd  on  the  car  or  the  plat- 
form, the  darkness  of  the  night  with  the  landing 
place  badly  lighted,  the  difficulties  of  the  plaee, 
and  the  like.  It  is  the  duty  of  the  carrier  to  give 
a  reasonable  time  under  the  circumstances  as  they 


man  v.  New  York  Cent.,  etc.,  R.  Co., 
66  N.  Y.  642:  Onderdonk  v.  New 
York,  etc.,  R.  Co.,  74  Hun  42.  26  NYS 
310  [aft  148  N.  Y.  756  mem.  43  NE 
988  mem];  Vredenburgh  v.  New 
York  Cent.,  etc.,  R.  Co.,  12  NYS  18 
(aft  134  N.  Y.  597  mem,  31  NE  629 
mem];  Murphy  v.  Rome,  etc.,  R.  Co., 
10  NYS  354. 

N.  C — Kearney  v.  Seaboard  Air 
Line  R.  Co.,  158  N.  C.  621,  74  SE 
593. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Lee, 
37  Okl.  545,  132  P  1072,  46  LRANS 
3*7;  St.  Louis,  etc.,  R.  Co.  v.  Davis, 
37  Okl.  340,  132  P  337;  Choctaw,  etc., 
R.  Co.  v.  Burgess,  21  Okl.  653.  97  P 
271;  Atchison,  etc,  R.  Co.  v.  Cal- 
houn, 18  Okl.  75.  89  P  207,  11  Ann 
Cas  681. 

Pa — Bockelcamp  v.  Lackawanna, 
etc.,  R.  Co..  232  Pa  66,  81  A  93; 
Leggett  v.  Western  New  York,  etc., 
R.  Co.,  143  Pa.  39,  21  A  996;  Penn- 
sylvania R.  Co.  v.  Lyons.  129  Pa. 
113,  18  A  759.  15  AmSR  701;  Fair- 
mont, etc.,  Passenger  R.  Co.  v.  Stut- 
ler,  64  Pa  375,  93  AmD  714;  Penn- 
sylvania R.  Co.  v.  Kilgore,  32  Pa. 
292,  72  AmD  787;  Walthour  v.  Penn- 
sylvania R.   Co.,   40  Pa   Super.   252. 

Porto  Rico. — Gonzalez  v.  San  Juan 
Light,  etc.,  Co..  5  Porto  Rico  Fed. 
602;  Sama  v.  San  Juan  Light,  etc., 
Co.,  4  Porto  Rico  Fed.  13. 

S.  C. — Whltworth  v.  Columbia,  etc., 
R.  Co..  101  S.  C.  213,  85  SE  402; 
Dobson  v.  Seaboard  Air  Line  R.  Co., 
90  S.  C.  414,  73  SE  875;  Martin  v. 
Southern  R.  Co.,  77  S.  C.  370,  58  SE 
3,  122  AmSR  574;  Appleby  v.  South 
Carolina,  etc.,  R.  Co.,  60  S.  C.  48,  38 
SE   237. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.   27,  40  SW  72. 

Tex. — Texas,  etc.,  R.  Co.  v.  Mil- 
ler, 79  Tex.  78,  15  SW  264,  23  AmSR 
308,  11  LRA  395  fapp  dism  154  U.  S. 
519.  520,  14  SCt  1154,  38  L.  ed. 
1084];  Galveston,  etc.,  R.  Co.  v.  Hub- 
bard, 33  Tex.  Civ.  A.  343,  76  SW 
764;  St.  Louis,  etc.,  R.  Co.  v.  Byers, 
(Civ.  A.)  69  SW  1009;  Gulf,  etc.,  R. 
Co.  v.  Shelton.  30  Tex.  Civ.  A.  72. 
69  SW  653  [reh  den  (Civ.  A.)  70  SW 
359  (aft  96  Tex.  301,  72  SW  165)]; 
Texas,  etc.,  R.  Co.  v.  Lee,  21  Tex. 
Civ.  A.  174,  51  SW  351,  57  SW  573; 
Texas,  etc..  R.  Co.  v.  Goldman,  (Civ. 
A.)  51  SW  275;  San  Antonio,  etc., 
R.  Co.  v.  Dykes,  (Civ.  A.)  45  SW 
758;  Texas,  etc..  R.  Co.  v.  Bryant,  8 
Tex.  Civ.  A.   134,  27   SW  825. 

Va — Norfolk,  etc.,  R.  Co.  v.  Prin- 
nell.   3   SE  95. 

W.  Va. — Guerin  v.  Pittsburgh, 
etc.,  R.  Co..  72  W.  Va.  725,  79  SE  739. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Lampman.  18  Wyo.  106,  104  P  533,  25 
LRANS  217,  AnnCasl912C  788  and 
note. 

Ont. — Keith  v.  Ottawa,  etc.,  R. 
Co.,  3  Ont.  L.  265  [app  dism  5  Ont. 
L    116]. 

[a]  The  passenger's  motive  In 
alighting*  is  immaterial.     Texas,  etc., 


R.    Co.    v.    Goldman.    (Tex.    Crv.    A.) 
51   SW  275. 

[1.1  Request  to  "move  quickly"  not 
negligence. — It  is  not  negligence  to 
ask  passengers  leaving  an  elevated 
railroad  car  to  step  lively  or  to  move 
quickly.  Wlllworth  v.  Boston  El.  R. 
Co..  188  Mass.  220,  74  NE  S3S. 

[c]  Backing  the  car  while  the 
passenger  Is  alighting  without  wait- 
ing a  reasonable  time  is  actionable 
negligence,  if  injury  results.  Van 
Cleve  v.  St.  Louis,  etc.,  R.  Co.,  137 
Mo.  A.  332,  118  SW  116. 

[d]  Trainmen's  violation  of  rales 
immaterial. — Where  a  train  does  not 
stop  for  a  reasonable  time  to  enable 
the  passengers  to  alight,  the  carrier 
is  liable  for  injuries  to  a  passenger 
attempting  to  alight,  because  of  Its 
failure  to  exercise  the  degree  of  care 
imposed  by  law,  irrespective  of  a 
violation  by  the  trainmen  of  rules 
regulating  the  starting  of  trains. 
Chicago,  etc..  R.  Co.  v.  Lamp-man,  18 
Wyo.  106.  104  P  533,  25  LRANS  217, 
AnnCasl912C    788. 

Te]  Wanton  negligence.—  (1 )  If  a 
passenger  train  does  not  stop  long 
enough  for  passengers  to  alight, 
wanton  negligence  in  starting  the 
train  may  be  based  on  knowledge  of 
the  trainmen  of  the  general  con- 
ditions as  to  the  likelihood  of  pas- 
sengers to  alight  when  the  train  Is 
started  so  as  probably  to  Injure 
them.  Central  of  Georgia  R.  Co.  V. 
Mathis.  9  Ala.  A.  643,  64  S  197.  (2) 
But  to  constitute  wanton  negligence, 
the  car  must  have  been  intentionally 
started  with  a  present  knowledge  of 
the  probable  consequences  of  such 
act  and  a  reckless  indifference  there- 
to. Central  of  Georgia  R.  Co.  v. 
Mathis.  supra.  . 

Bight  of  the  passenger  to  ha  1st 
off  see  supra  §  1269. 

98.  Midland  Valley  R.  Co.  V.  Page, 
182  Fed.  125.  See  also  cases  supra 
note  97. 

99.  Louisville,  etc.,  R.  Co.  v.*  Der- 
rlckson,  170  Ky.  334,  185  SW  1114: 
Sandlln  v.  Lexington  R  Co.,  110  SW 
374,  33  KyL  518:  Darden  v.  Atlantic 
Coast  Line  R.  Co.,  144  N.  C.  1,  66 
SE    512. 

[a]  Illustration. — Where  a  pas- 
senger on  a  train  came  out  on  the 
platform  preparatory  to  getting  off 
in  response  to  a  call  of  "All  off  for 
Springhill"  and  as  he  was  stepping 
off,  as  the  train  had  come  almost  to 
a  stop,  the  brakeman  signaled  the 
engineer  to  go  ahead  and  hallooed 
"All  off  for  Springhill,"  and  the  train 
jerked  throwing  the  passenger  to  the 
ground,  and  the  brakeman  knew  that 
the  passenger  was  to  get  off  the  train 
at  the  station,  and  at  the  time  of 
signaling  to  go  ahead  he  was  In  a 
place  where  he  could  easily  have 
seen  the  position  of  the  passenger, 
the  brakeman's  carelessness  was  the 
palpable  cause  of  the  miury,  render- 
ing the  carrier  liable  therefor.  Dar- 
den   v.    Atlantic    Coast    Line    R.    Co., 


144  N.  C.  1,  58  SE  61*. 

Starting  up  street  oar  before  step- 
ped see   generally  Infra  5   1368. 

1.  See  statutory  provisions.  And 
see  St.  Louis,  etc.,  R.  Co.  v.  Davis.  17 
Okl.  340,  132  P  337;  Oliver  v.  Colum- 
bia, etc.,  R.  Co.,  65  8.  C.  1,  41  8E 
307  (construing  Rev.  St,  118931  | 
1681). 

„>•    Central    of   Georgia  R.   Co.  t. 
McNab.  150  Ala.  332.  43  8  222. 

Moving  train  while  passenger  ii 
boarding  or  alighting  see  generally 
infra  }   1368.  ■ 

3.  Central  of  Georgia  R.  Co  t, 
Mathis.  9  Ala.  A.  64»,  «4  S  197;  Hurt 
v.  St.  Louis,  etc.,  R.  Co.,  94  Mo.  255, 
7  BW  1,  4  AmSR  374,  7  SW  5:  Chi- 
cago, etc.,  R.  Co.  v.  Lampman,  U 
Wyo.  106,  104  P  63J,  25  LRAN8  217 
and  note,  AnnOasl912C  788. 

4.  Ala. — Louisville,  etc..  R.  Co  t 
Dilburn,  178  Ala.  600,  69  8  438. 

lad. — Southern  R.  Co.  v.  Ellis,  tl 
Ind.  A.  34,  191  NE  105. 

Iowa— Raben  v.  Central  Iowa  R 
Co.,  73  Iowa  579,  36  NW  646.  i 
AmSR   708. 

Mo. — Hurt  V.  St.  Louis,  etc..  R 
Co..  94  Mo.  255.  7  SW  1,  4  AmSR 
374,  7  SW  5;  Culberson  v.  Chicago, 
etc.,  R.  Co.,   60  Mo.  A.  666. 

Pa — Pennsylvania  R:  Co.  v.  Kil- 
gore. 32  Pa   292.  72  AmD  787. 

5.  C. — Shealey  v.  South  Carolina, 
etc.,  R.  Co.,  67  8.  C.  61,  45  SE  US. 

Wyo. — Chicago,  etc,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  ill. 
25  LRANS  217  and  note.  AnnCaslHl 
C   788   and   note. 

But  see  Louisville,  etc.,  R.  Co.  v. 
Robson,  66  Fla.  249,  61  S  501  (hold- 
ing that  the  duty  of  a  carrier  safely 
to  deliver  a  passenger  at  his  desti- 
nation Involves  the  duty  of  observ- 
ing whether  the  passenger  has  actu- 
ally alighted  before  the  car  is  again 

"We  do  not  think  It  was  the  duty 
of  the  conductor  to  go  through  the 
train  and  see  that  every  person  was 
safely  passed  out  of  the  cars.  .  .  . 
[It  was]  his  duty  to  stop  the  train 
sufficiently  long  to  enable  them  to 
get  out  without  danger  to  their  per- 
sons and  lives;  and  If  he  did  not  he 
was  derelict  in  his  duty."  Pennsyl- 
vania R.  Co.  v.  Kilgore,  22  Pa. 
292.  294,   72  AmD  787. 

6.  Louisville,  etc,  R.  Co.  v. 
Ricketts.  37  SW  952,  18  KyL  687,  51 
SW  939,  21  KyL  662;  Smith  v. 
Louisville  City  R,  10  Ky.  Op.  174. 

8.  Ark. — St.  Louis,  etc.  R.  Co.  v. 
Malone,  105  Ark.   22,  150  SW  116. 

Mo. — Kirby  v.  St.  Louis,  etc.  R 
Co..  146  Mo.  A.   304,  130  SW  69. 

N.  Y. — McDonald  v.  Long  Island 
R.  Co.,  116  N.  Y.  646,  22  NE  1068,  15 
AmSR  437. 

Tex. — Texas,  etc,  R.  Go.  v.  Gold- 
man, (Civ.  A.)  51  SW  276. 

Wis. — Walters  v.  Chicago,  etc.  R. 
Co.,  113  Wis.  367.  89  NW  140. 

[a]  X^resnmptlon, — A  railroad 
company  is  presumed  to  know  that 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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exist  and  are  known  to,  or  should  be  known  to, 
the  employees  in  charge  of  the  train.7  Thus  a 
longer  time  than  is  allowed  ordinary  passengers 
may  be  necessary  in  'the  case  of  children,8  or  of 
those  who  are  lame,  or  otherwise  infirm.*  Where  a 
passenger  uses  ordinary  diligence  to  alight  and  is 
injnred  by  the  starting  of  the  train,  it  may  be  in- 
ferred that  the  time  of  stoppage  was  insufficient;10 
bnt  on  the  other  hand,  where  passengers  similarly 
situated  safely  leave  the  car  without  any  accident, 
it  may  legitimately  be  inferred  that  sufficient  time 


was  granted  to-  alight  in  safety." 

[4  1358]  10.  Moving  Train  While  Passenger  Is 
Boarding  or  Alighting.12  Where  a  car  or  train  has 
been  stopped  for  a  reasonable  time,  the  carrier  is 
required  to  use  only  ordinary  care  in  thereafter 
moving  it,18  and  if  it  is  not  apparent  to  the  car- 
rier's employees  that  a  passenger  is  either  board- 
ing or  alighting  from  the  car  or  train,  the  carrier 
will  not  ordinarily  be  liable  for  an  injury  resulting 
from  its  being  started  or  otherwise  moved."  But 
whether  or  not  the  train  has  stopped  for  a  reason- 


B 


lassengers  are  tn  the  act  of  allght- 
ng.  where  a  train  has  stopped  for 
that  purpose.  St.  Louis,  etc..  R.  Co. 
v.  Malone.  105  Ark.  22,  160  SW  116. 
[b]  Good  faith,  of  conductor.— 
The  fact  that  the  conductor,  when 
he  gave  the  signal  to  start,  was  Justi- 
fied, under  the  particular  circum- 
stances. In  thinking  that  all  the  pas- 
sengers had  alighted  does  not  ex- 
cuse the  carrier  If  a  reasonable  time 
for  all  the  passengers  to  get  off  had 
not  In  fact  elapsed.  waiters  v, 
Chicago,  etc.,  R.  Co.,  113  Wis.  867,  89 
NW  146. 

7.  Ark.— Hill  v.  St.  Louis,  etc..  R. 
Co..  86  Ark.  629,  109  SW  523;  Barrln- 

fer  v.  St.  Louis,  etc.,  R.  Co.,  78  Ark. 
48,  552,  85  SW  94,  87  SW  814  [clt 
Cyc]. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co.,  93  A  908. 

Ga, — Kllllan  v.  Georgia  R,  etc.,  Co.; 
97  Ga.  727,  26  SE  884. 

111. — Toledo,  etc.,  R.  Co.  v.  Badde- 
ley,  54  111.  19,  5  AmR  71;  Pierce  v. 
Gray.  68  111.  A.  168.    . 

Kan. — Luse  v.  Union  Pac.  R.  Co., 
67  Kan.  861,  46  P  768. 

Mich.— Smaller  y.  Detroit,  etc.,  K. 
Co.,  181  Mich.  560,  91  NW  1027. 

Minn. — Keller  v.  Sioux  City,  etc., 
R.  Co.,  27  Minn.  178,  6  NW  486. 

Miss. — Georgia  Pass.  R.  Co.  ▼. 
West,  66  Miss.  310,  6  S  207. 

Mo. — Hurt  v.  St.  Louis,  etc..  R.  Co., 
94  Mo.  255,  7  SW  1.  4  AmSR  874. 

Okl. — Ft.  Smith,  etc.,  R.  Co.  v. 
Green,  166  P  849,  850  [cit  Cyc]. 

Pa. — Machen  v.  Pittsburg,  etc., 
Pass.  R.  Co.,  13  Pa.  Super.   642. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor.  (Civ.  A.)  153  SW  355;  Chi- 
cago, ere,  R.  Co.  v.  Armes,  32  Tex. 
Civ.  A.  82,  74  SW  77:  Texas,  etc.,  R. 
Co.  v.  Mayfleld,  23  Tex.  Civ.  A.  415, 
56  SW  942;  Texas,  etc.,  R.  Co.  v. 
Born.  20  Tex.  Civ.  A.  351,  60  SW  613; 
Texas,  etc.,  R.  Co.  v.  Gott,  20  Tex. 
Civ.  A.  335..  60  SW  193. 

Wis. — Imhoff  v.  Chicago,  etc.,  R. 
Co-  20  Wis.  844. 

Wyo.— Chicago,  etc.,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  633,  25 
LRANS  217,  AnnCasl912C  788. 

N.  B.— Parker  v.  White,  27  N.  B. 
442. 

Ont — McDougall  v.  Grand  Trunk 
R.  Co.,  27  Ont.l.  869,8  DomLR  271, 
4  OntWN  363,  23  OntWR  364. 

See  also  cases  supra  55  1356,  1356. 

"The  exact  length  of  time  to  be 
given  must  depend  very  largely  upon 
circumstances.  For  instance,  a 
longer  time  would  be  required  when 
there  are  many  passengers  to  alight 
than  when  there  are  but  few;  in  a 
dark  night,  with  the  landing-place 
badly  lighted,  than  when  there  Is  full 
light;  at  a  difficult  place  to  alight, 
than  where  It  Is  easy.  And  as  rail- 
road companies  usually  carry  not 
merely  the  vigorous  and  active,  but 
also  those  who,  from  age  or  extreme 
youth,  are  slower  In  their  movements 
than  vigorous  and  active  persons,  the 
time  of  stopping  is  not  to  be  meas- 
ured by  the  time  In  which  the  latter 
may  make  their  exit  from  the  cars, 
but  by  the  time  in  which  the  other 
class  may,  using  diligence,  but  with- 
out hurry  ana  confusion,  alight. 
Those  In  charge  of  the  trains  are 
bound  to  presume  that  there  may  be 
such  persons'  In  the  cars,  and,  unless 
they  know  there  are  not.  they  have 
no  right  to  start  the  trains  until 
they  have  waited  long  enough  to  al- 
low such  persons  to  alight;  nor,  even 
after  waiting  a  reasonable  time  for 


such  persons  to  get  off,  have  they  a 
right  to  start  the  trains  without 
using  reasonable  care  to  ascertain  if 


there  are  such  persons  in  the  act  of 
getting  off.  It  certainly  would  not  be 
permissible  for  them  to  be  so  reck- 
less of  the  lives  and  limbs  of  passen- 
gers as  to  start  the  trains  when  they 
know,  or  with  reasonable  care  might 
know,  that  passengers  are  In  the  act 
of  alighting."     Keller  v.   Sioux  City, 

etc.,  R.  ~       "     ------ 

486. 


Co.,  27  Minn.  178,  181,  6  NW 


[a]  A  reasonable  time  for  getting 
on  or  off  a  car  Is  such  as  one  of  ordi- 
nary care,  under  the  circumstances, 
should  be  allowed  to  take.  Barringer 
v.  St.  Louis,  etc..  R.  Co.,  73  Ark.  548, 
85  SW  94,  87  SW  814;  Imhoff  v.  Chi- 
cago, etc..  R.  Co,,  20  Wis.  344. 

[b]  The  age  or  decrepitude  of  a 
passenger  does  not  determine  the 
time  of  the  stoppage  of  a  train  on 
Its  arrival  at  Its  station.  The  rule  Is 
that  carriers  must  afford  a  reason- 
able time  to  passengers,  whether 
young  or  old,  to  leave  the  cars  in 
safety,  and  if  the  time-tables  do  not 
allow  sufficient  time  for  this  purpose, 
and  the  injury  is  thereby  occasioned, 
the  company  Is  liable  therefor.  To- 
ledo, etc.,  R.  Co.  v.  Baddeley,  64  111. 
19.  6  AmR  71. 

[c]  When  the  train  Is  orowded  and 
passengers  are  occupying  the  aisles, 
a  longer  time  Is  required  for  passen- 
gers to  alight  than  when  the  train  Is 
occupied  by  the  ordinary  number  of 
passengers.  Smalley  v.  Detroit,  etc, 
R.  Co.,  131  Mich.  560,  91  NW  1027. 

[d]  Pamlly  •*  nnlt. — Where  a  man 
becomes  a  passenger  with  his  wife 
and  little  children,  he  has  the  super- 
vision of  their  safety,  end  they  are 
to  be  regarded  aa  a  unit  In  so  far  as 
affording  sufficient  time  to  leave  the 
car  la  concerned.  Hurt  v.  St.  Louis, 
etc..  R.  Co.,  94  Mo.  265,  7  SW  1,  4 
AmSR  374,   7  SW  6. 

8.  Keller  v.  Sioux  City;  etc..  R 
Co.,  27  Minn.  178.  6  NW  486;  Rlden- 
hour  v.  Kansas  City  Cable  R.  Co.,  102 
Mo.   270,   13   SW  889,  14  SW   760. 

••  Ind. — Indianapolis  Southern  R. 
Co.  v.  Wall,  64  Ind.  A.  43,  101  NE 
680. 

Iowa. — Mitchell  v.  Des  Moines  City 
R.  Co.,  161  Iowa  100,  141  NW  43. 

Mo. — Brady  v.  Springfield  Tract. 
Co.,  140  Mo.  A.  421,  124  SW  1070; 
Hanks  v.  Chicago,  etc,  R.  Co.,  60  Mo. 
A.  274. 

N.  T. — Sheridan  v.  Brooklyn  City, 
etc.,  R.  Co.,  86  N.  T.  39,  1  Transcr.  A. 
49,  84  HowPr  217,  93  AmD  490;  Shad- 
letsky  v.  New  Tork  City  R.  Co.,  88 
NTS  1014. 

Tex. — Central  Texas,  etc.,  R.  Co.  v. 
Holloway,  (Civ.  A.)  54  SW  419. 

[a]  Cripple. — (1)  A  carrier  which 
accepts  a  cripple  or  disabled  passen- 
ger must  exercise  reasonable  care  in 
securing  his  safety  while  boarding 
and  alighting,  the  duty  depending 
on  the  particular  circumstances. 
Mitchell  v.  Des  Moines  City  R.  Co., 
161  Iowa  100.  141  NW  43.  (2)  Thus 
the  persons  in  charge  of  a  train  are 
negligent,  where,  with  knowledge 
that  a  passenger  boarding  It  is  a 
cripple,  compelled  to  use  a  crutch 
and  a  stick,  they  start  before  she  has 
reasonable  time  to  enter  the  car  and 
to  take  her  seat,  thereby  causing  in- 
Jury  to  her.  Central  Texas,  etc,  R. 
Co.  v.  Holloway,  (Tex.  Civ.  A.)  54 
SW  419. 

[b]  Blind  passenger. — Where  those 
in   charge  of  a  train   know   that  a 


passenger  is  attempting  to-  board  it 
and  that  he  Is  blind,  they  are  bound 
to  consider  that  fact,  and  to  act  ac- 
cordingly In  determining  the  tlnie 
necessary  for  him  safely  to  board 
the  train.  Indianapolis  Southern  R. 
Co.  v.  Wall,  64  Ind.  A.  43,  101  NB 
680. 

10.  Cullar  v.  Missouri,  etc,  R. 
Co.,  84  Ho.  A.  340. 

11.  Hurt  v.  St.  LOuiS,  etc.,  R.  Co.. 
94  Mo.  256,  7  SW  1,  4  AmSR  374,  7 
SW  5. 

12.  See  also  supra  i{  1355,  ItSt. 

13.  St.  Louis  Southwestern  R.  Co. 
v.  Turner.  8.3  Tex.  Civ.  A.  604,  77  SW 
255.- 

14.  U.  S.— Boston  El.  R.  Co.  v. 
Smith,  168  Fed.  628,  94  CCA  84,  23 
LRANS  890. 

Ala. — Southern'  H.\€o.  v.  Norwood, 
186  Ala.  49,  64  S  604;  Highland  Ave., 
etc.,  R.  Co.  v.  Burt,  92  Ala.  £91,  9  S 
410,  13  LRA  96  and  note;  Birming- 
ham, etc.,  R  Co.  v.  Norrls,  4  Ala.  A. 
363,  59  S  66;  Nashville,  etc,  R.  Co.  v. 
Casey,  1   Ala.  A.  344,  56  S   88. 

Ark. — Little  Rock,,  etc,  R.  Co.  v. 
Tankersley,  54  Ark.  25,  14  SW  1099. 
•  Ind. — Lake  Erie,  etc,  R,  Co.  v. 
Deals  50  Ind.  A.  450.  98  NE  453: 
Dunning  v.  Lake  Erie,  etc,  R.  Co..  38 
Ind.  A.  91,  77  NE  1049;  Louisville, 
etc.,  R.  Co. .v.  Castello,  9  Ind.  A.  462. 
36  NE  299. 

Iowa. — Worei  v.  Des  Moines  City 
R.  Co.,  156  NW  867:  Raben  v.  Cen- 
tral Iowa  R.  Co.,  73  Iowa  679,  36 
NW   646,   6   AmSR  708. 

Ky.— -Chesapeake,  etc.,  R.  Co.  v. 
Robinson,  13fr  Ky.  850,  123  SW  808. 

Mass. — Gllbert'iv.  West  End  St  R. 
Co.,  160  Mass.  403,  36  NE  60. 

Mich. — Foley  v.  Detroit,  etc,  R. 
Co.,  179  Mich.  586,  146  NW  186. 

Mo. — Hurt  v.  St  Louis,  etc.,  R. 
Co.,  94  Mo.  265,  7  SW  1,  4  AmSR  374; 
Clotworthy  v.  Hannibal,  etc.,  R.  Co., 
80  Mo.  220;  Straus  v.  Kansas  City, 
etc.,  R.  Co..  76  Mo.  185,  86  Mo.  421. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer,  86  Nebr.  642,  64  NW  976. 

N.  T. — McDonald  v.  Long  Island  R. 
Co.,  116  N.  T.  546.  22  NE  1068,  15 
AmSR  487   laff  6  NTSt  691]. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co.,  166  N.  C.  244,  81  SE  321. 

Pa. — Hatch  v.  Philadelphia,  etc.,  R. 
Co.,  212  Pa.  29.  61  A  480. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Vaughan.  (Civ.  A.)  178  SW  721:  Gulf, 
etc.,  R.  Co.  v.  Booth,  (Civ.  A.)  97 
SW  128;  St.  Louis  Southwestern  R. 
Co.  v.  Haynes,  (Civ.  A.)  86  SW  934. 
.  Wis. — Imhoff  v.  Chicago,  etc.,  R. 
Co.,  20  Wis.  344:  Davis  v.  Chicago, 
etc.  R.  Co..  18  Wis.  175. 

Eng. — Lewis  v.  London,  etc,  R. 
Co..  L.  R.  9  Q.  B.  66. 

[a]  Where  a  oar  has  been  stand- 
ing at  ttui  station  some  time  previous 
to  the  hour  of  departure,  there  la  no 
requirement  that  It  shall  remain 
without  movement  until  the  hour  of 
departure,  the  only  requirement  be- 
ing that  for  a  reasonable  time  before 
departure  it  shall  remain  standing 
for  passengers  to  get  on  board.  Flint, 
etc.,   R.   Co.   v.   Stark,   38   Mich.    714. 

[b]  .XT  a  passenger  remains  In  his 
Mat  after  tfie  train  has  stopped  (l) 
and  he  has  had  a  reasonable  oppor- 
tunity to  sret  off,  the  conductor  may 
assume  that  he-  does  not  Intend  to 
leave  the  train  at  that  station  and 
may  move  on.  McDonald  v.  Long 
Island  R.  Co.,  116  N.  Y.  646.  22  NB 
1068,  15  AmSR  437  {aff  6  NYSt 
601).      (»)   Where   the -parries  -calls 
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able  time,  it  is  negligence  to  start  or  otherwise  to 
move  it  while  a  passenger,  within  the  actual  or 
constructive  knowledge  of  the  employees  of  the 
carrier,  is  in  a  position  of  peril  in  the  act  of 
getting  on  the  train  or  of  alighting  therefrom,'5  as 
where  they  know,  or  have  reason  to  know,  of  the 
infirmity  or  disability  of  a  passenger,  which  will 
require  him  to  take  a  longer  time  to  board  or  to 
alight;"  and  this  rule  applies,  although  the  motion 

the  station  and  stops  the  train  a  rea- 
sonable time  for  passengers  to  alight, 
and  the  passenger  falls  to  alight 
during-  that  tin.*  and  until  after  the 
train  starts,  the  carrier  Is  not  liable. 
Chesapeake,  etc..  R.  Co.  v.  Robinson, 
136  Ky.  850,  123  SW  308. 

[c]  Where  persona  in  charm  of  a 
train  give  the  signal  to  ■tart  when 
every  one  reasonably  to  be  regarded 
aa  a  passenger  Is  safely  on,  there  Is 
no  negligence  as  to  one  stepping-  on 
the  platform  Just  as  the  train  starts 
who  Is  thrown  off  and  Injured. 
Hatch  ▼.  Philadelphia,  etc.,  R.  Co., 
213  Pa.  2»,  61  A  480. 

[d]  Cannot  complain  that  others 
eonld  not  attghfe— Where  a  passenger 
had  time  to  alight  from  a  train  In 
safety  while  It  was  standing,  but  did 
not  do  so,  she  could  not  complain 
that  the  train  did  not  stop  long 
enough  for  all  the  other  passengers 
to  alight.  Dunning  v.  Lake  Erie, 
etc.,  R.  Co.,  38  Ind.  A.  91,  77  NE  1049. 

[el  Doe  to  hacking;  of  train. — A 
carrier  Is  not  guilty  or  negligence  In 
backing  a  train  at  a  station  for  the 
purpose  of  bringing  the  carriages 
alongside  the  platform  very  shortly 
after  the  name  of  the  Btatlon  has 
been  called  out  and  the  train  stopped, 
and  consequently  Is  not  liable  to  a 

?assenger  who,  while  alighting.  ■  Is 
hrown  down  and  injured  In  conse- 
quence of  the  backing  of  the  train. 
Lewis  v.  London,  etc.,  R.  Co.,  L.  R.  9 
Q.  B.  66. 

IB.  XJ.  S. — Texas,  etc.,  R.  Co.  v. 
Gardner,  114  Fed.  186.  62  CCA  143. 

Ala. — Southern  R.  Co.  v.  Norwood, 
186  Ala.  49,  64  S  604;  Alabama,  etc., 
R.  Co.  v.  Horn.  132  Ala.  407,  31  8 
481;  Central  of  Georgia  R.  Co.  v. 
Mathls.  9  Ala.  A.  643,  64  S  197;  Bir- 
mingham, etc.,  R.  Co.  v.  Norris,  4 
Ala.  A.  363,  69  S  66. 

Ark. — 3t.  Louis,  etc.,  R.  Co.  v. 
Hartung,   96   Ark.    220,   128   SW   1025. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Orant,  11  App.  107. 

Ga. — Florida  Cent.  etc..  R.  Co.  v. 
Cain.    100    Ga.    472,    28    SE    381. 

111-. — Chicago  West  Div.  R.  Co.  v. 
Mills,  105  in.  68:  Chicago,  etc.,  R. 
Co.  v.  Drake,  33  111.  A.  114. 

Ind. — Indianapolis  Southern  R.  Co. 
v.  Wall.  54  Ind\  A.  43.  101  NB  680: 
Lake  Erie.  etc..  R.  Co.  v.  Beals,  60 
Ind.  A.  450,  98  NB  453. 

Ky. — Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 168  Ky.  831,  174  SW  741; 
Louisville  R.  Co.  v.  Ruxer,  161  Ky. 
812,  170  SW  655;  Louisville,  etc.,  R. 
Co.  v.  Harmon,  64  SW  640.  28  KyL 
871. 

La. — Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Miss. — Georgia  Pac.  R.  Co.  v.  West, 
66  Miss.  310,  6  S  207. 

Mo. — Straus  v.  Kansas  City,  etc., 
R.  Co.,  86  Mo.  421:  Swigert  v.  Han- 
nibal, etc.,  R.  Co.,  75  Mo.  475;  Straus 
v.  Kansas  City,  etc.,  R.  Co.,  75  Mo. 
186;  Thomure  v.  St.  Louis,  etc..  R. 
Co.,  191  Mo.  A.  640,  177  SW  708; 
Groshong  v.  United  R.  Co.,  142  Mo.  A. 
718.  121   SW  1084. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Lan- 
dauer.  86  Nebr.  642,  54  NW  976. 

N.  T. — Keating  v.  New  York  Cent., 
etc.,  R.  Co..  49  N.  Y.  673  [aft  3  Lans. 
469];  Phlllns  v.  Northern  R.  Co..  «2 
Hun  233.  16  NTS  909:  PfefTer  v.  Buf- 
falo R.  Co..  4  Misc.  466,  24  NYS  490 
[aff  144  N.  Y.  636  mem,  39  NE  494 
mem];  McGlll  v.  Central  Crosstown 
R.  Co.,  84  NYS  477;  Flanagan  v.  New 
York,  etc.,  R.  Co..  8  NYS  744  [aff  125 
N.  Y.  773  mem.  27  NE  409  mem]. 

N.  C. — Nance  v.  Carolina  Cent.  R. 


Co.,  94  N.  C.  619. 

Pa. — Bockelcamp  v.  Lackawanna, 
etc.,  R.  Co.,  232  Pa.  66,  81  A  98;  Hatch 
v.  Philadelphia,  etc.,  R.  Co.,  212  Pa. 
29,   61  A  480. 

S.  C. — Whitworth  v.  Columbia,  etc., 
R.  Co.,  101  S.  C.  218,  86  SE  402;  Tal- 
bert  v.  Charleston,  etc.,  R.  Co.,  72  S. 
C.   137.  51   SE  664. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  Fin- 
ley.  79  Tex.  85,  16  SW  266;  Gulf,  etc, 
R.  Co.  v.  Fox,  6  SW  669;  Gulf,  etc., 
R.  Co.  v.  Booth,  (Civ.  A.)  97  SW  128; 
St  Louis  Southwestern  R.  Co.  v. 
Haynes.  (Civ.  A.)  86  SW  934;  St 
Louis  Southwestern  R.  Co.  v.  Can- 
non,  (Civ,  A.)   81  SW  778. 

Va. — Norfolk,  etc.,  R.  Co.  ▼.  Grose- 
close,  88  Va.  267,  13  SB  454,  29  Am 
SR  718. 

Wash. — Irish  v.  Northern  Pac.  R. 
Co.,  4  Wash.  48,  29  P  845,  31  AmSR 
899 

W.  Va. — Duty  v.  Chesapeake,  etc 
R.  Co.,  70  W.  Va.  14,  78  SE  331. 

Wyo. — Chicago,  etc,  R.  Co.  y. 
Lampman,  18  Wyo.  106,  104  P  638.  25 
LRANS  217  and  note,  AnnCaal912C 
788  and  note. 

N.  B.— Parker  v.  White,  87  N.  B. 
442. 

[a]  Actual  or  express  notice  by  a 
passenger  to  the  conductor  of  the  car 
of  an  Intention  to  alight  Is  not  re- 
quired, if  the  conductor  knows  that 
the  passenger  is  in  the  act  of  alight- 
ing, or  If  he  does  not  know,  but 
ought  to  know,  the  fact  under  all  of 
the  circumstances.  Washington,  etc, 
R.  Co.  v.  Orant.  11  App.  (D.  C.)  107. 

[b]  If  a  oondnetor  has  reason  to 
believe  that  any  passenger  who  has 
reached  his  destination,  although 
dilatory,  may  be  In  the  act  of  alight- 
ing, and  he  starts  his  train  without 
examination  or  inquiry,  and  such 
passenger  is  thereby  injured,  the  car- 
rier will  be  liable.  Georgia,  etc.,  R. 
Co.  v.  West,  66  Miss.  310,  6  S  207; 
Straus  v.  Kansas  City,  etc.,  R.  Co., 
86  Mo.  421;  Cullar  v.  Missouri,  etc., 
R.  Co..  84  Mo.  A.  340. 

'  [c]  Must  anticipate  boarding  or 
aUghttng"  passengers.— A  carrier 
operating  a  train  standing  at  a  sta- 
tion to  receive  or  to  discharge  pas- 
sengers must  anticipate  the  presence 
of  boarding  or  alighting  passengers. 
St.  Louis,  etc.,  R.  Co.  v.  Hartung,  95 
Ark.  220.  128  SW  1025;  Groshong  v. 
United  R.  Co.,  142  Mo.  A.  718,  121 
SW  1084. 

[d]  Bntar  to  look  on  both  sides. — 
It  Is  the  duty  of  a  conductor  on  a 
single  track  road,  before  starting  the 
car,  to  look  on  both  sides  of  the  car 
to  see  if  passengers  are  about  to 
enter.  Redington  v.  Harrlsburg 
Tract.  Co.,  210  Pa.  648,  60  A  305. 

[e]  Alighting  on  opposite  awe 
from  platform*— Where  the  conductor 
knows  that  passengers  are  alighting 
on  the  side  opposite  the  platform,  It 
is  negligence  for  him  to  start  the 
train  before  they  have  had  a  suffi- 
cient length  of  time  to  alight  In 
safety.  Whitworth  v.  Columbia,  etc., 
R.  Co.,  101  S.  C.  213,  85  SE  402. 

[f]  Wanton  aegltrenoe. — While 
simple  negligence  may  be  grounded 
either  on  actual  knowledge  of  a  pas- 
senger's peril  In  alighting  or  on  a 
duty  to  know  thereof,  to  establish 
wanton  negligence  in  that  respect 
the  company  must  have  had  knowl- 
edge of  the  passenger's  perilous  con- 
dition at  the  time  the  train  was 
started  while  he  was  alighting.  Cen- 
tral of  Georgia  R.  Co.  v.  Mathls.  9 
Ala.  A.  643.  64  S  197. 

16.    Mitchell    v.   Des   Moines  City 


is  an  ordinary  one  incident  to  the  operation  of  the 
train;"  it  also  applies  where  the  passenger's  delay 
in  alighting  is  caused  by  the  carrier's  failure 
to  call  the  station.18  Any  sudden  or  unnecessary 
starting  or  jerking  of  the  train  while  a  passenger 
is  in  the  act  of  alighting,  which  fact  the  carrier 
knows,  or  ought  to  know,  whereby  the  passenger  is 
injured,  renders  the  carrier  liable  therefor;1*  this 
rule  also  applies  to  a  sudden  stopping  of  the  train 

R.    Co.,    161    Iowa    100,    141    NW    43; 


Georgia  Pac.  R.  Co.  v.  West,  66  Miss. 
310,  6  S  207;  Toledo,  etc..  Tract  Co. 
v.  McFall,  28  Oh.  Cir.  Ct.  362. 

[al  Where  a  oar  la  started  while 
a  crippled  passenger  la  alighting  in 
the  conductor's  presence  and  view, 
the  carrier  will  be  liable  for  result- 
ing Injuries,  although  such  passen- 
ger has  already  been  allowed  a  rea- 
sonable time  for  alighting  when  she 
starts  to  alight.  Mitchell  v.  Des 
Moines  City  R.  Co..  161  Iowa  100.  141 
NW  43. 

[b]  Feeble  person. — The  fact  that 
a  man  was  so  old  and  feeble  as  to 
require  the  assistance  of  a  conductor 
and  others  to  enter  one  of  its  cars 
and  be  placed  In  a  seat  coupled  with 
his  request  to  the  conductor  that  the 
latter  afford  him  sufficient  time  to 
alight,  Is  notice  to  an  interurban 
railroad  company  which  will  render 
It  liable  for  starting  Its  car  without 
affording  him  reasonable  time  to 
alight  in  safety.  Toledo,  etc.  Tract 
Co.  v.  McFall,  28  Oh.  Cir.  Ct  362. 

Baaoonable  time  dependent  on  eir- 
onmataneee  see  generally  supra  | 
1867. 

XT.  Illinois  Cent.  R.  Co.  v.  Wil- 
liams, 163  Ky.  881.  174  SW  741.  See 
also  cases  supra  note  15. 

IS.  Chesapeake,  etc,  R.  Co.  v. 
Robinson,  isf  Ky.  850,  123  SW  308. 

1».  U.  S.— Rutledge  v.  New  Or- 
leans, etc.,  R.  Co.,  129  Fed.  94,  CI 
CCA  596. 

Ark. — St  Louis,  etc.  R.  Co.  v. 
Holmes,   96  Ark.  339.  181   SW  692. 

Fla. — Florida  R.  Co.  v.  Dorsey,  St 
Fla.   260,  53  S  962. 

Ky.— Illinois,  etc,  R.  Co.  v.  Dal- 
las. 150  Ky.  442.  156  SW  G36;  Louis- 
ville, etc,  R.  Co.  v.  Deaaon.  96  SW 
1116.   29  KyL  1259. 

Mass. — Fomeroy  v.  Boston,  etc,  R. 
Co.,   172  Miss.  92.   51   NE  523. 

Mich. — Wood  v.  Lake  Shore,  etc, 
R.  Co..  49  Mich.  370.  13  NW  779. 

Mo. — Young  v.  Missouri  Pac.  R. 
Co..  113  Mo.  A.  636,  88  SW  767.  (A) 
84  SW  175. 

N.  Y. — Roberts  v.  Johnson,  68  N. 
Y.  613. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co.,  153  N.  C.  (21,  74  SB 
593. 

-  Pa. — Raughley  v.  West  Jersey,  eta, 
R.  Co..  202Pa.  43,  61  A  697. 

S.  C. — Cunningham  v.  Columbia, 
etc.,  R.  Co..  96  S.  C.  466.  81  SE  15«. 

Tex. — Gulf,  etc,  R.  Co.  v.  Wil- 
liams, (Civ.  A.)  136  SW  627:  St 
Louie  Southwestern  R.  Co.  v.  Hum- 
phreys. 25  Tex.  Civ.  A  401,  62  SW 
791;  Missouri  Pac.  R.  Co.  v.  Fore- 
man,  (Civ.  A.)  46  SW  834. 

W.  Va.— Guerin  v.  Pittsburgh,  etc., 
R.  Co..  72  W.  Va.  726,  79  SE  739. 

[a]  Degree  of  care.— A  railroad 
company  must  exercise  that  hlgn 
degree  of  foresight  as  to  possible 
dangers  to  passengers  preparing  to 
alight  from  a  train  through  the  sud- 
den starting  thereof,  and  that  hlgn 
degree  of  care  in  providing  against 
such  danger  which  would  be  exer- 
cised by  very  careful  and  compe- 
tent persons  under  the  same  or  simi- 
lar circumstances.  ■  Gulf,  etc,  a- 
Co.  v.  Williams,  (Tex.  Civ.  A)  11« 
SW  627. 

[b]  The  fact  that  air  la  1st  of  la 
a  brake  la  the  usual  way  does  not 
preclude  a  recovery  by  an  alighting 
passenger  who  is  thrown  down  by  a 
sudden  movement  of  the  cars  causes 
by  such  letting  off  of  the  brake, 
unless  there  was  no  way  to  avoid  let- 
ting the  air  off  without  causing  sues 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  car  while  a  passenger  is  alighting.*0 

Before  reaching  seat.  Ordinarily  H  is  not  negli- 
gence to  start  a  train  or  car  after  a  passenger  has 
got  on  board  the  car  and  before  he  has  reached  a 
seat,*1  unless  there  is  some  reason  to  apprehend 
danger  in  so  doing,  or  the  movement  is  made  in  a 
negligent  manner,  or  unless  it  is  required  by  stat- 
ute that  the  paBsenger  shall  be  given  a  reasonable 
time  to  reach  a  seat.** 

[v  1359]  11.  Warning  of  Movement  of  Train. 
It  is  ordinarily  the  duty  of  a  railroad  company  to 
give  notice  by  signal  or  otherwise  that  its  train  is 
about  to  start,  particularly  where  there  are  special 
circumstances  rendering  a  signal  or  warning  rea- 
sonably necessary,24  and  especially  where  such 
warning  is  required  by  statute.*5    But  in  the  ab- 


a  movement.  Pomeroy  v.  Boston, 
etc.,  R  Co.,  172  Mass.  92,  61  NE 
623 

[c]  Coupling-  switch  engine. — 
It  Is  negligence  for  the.  carrier  to 
couple  a  switch  engine  to  a  train 
after  It  has  reached  its  terminus 
while  passengers  are  alighting,  Jar- 
ring It  so  that  a  passenger  Is  thrown 
down  and  Injured,  although  the  coup- 
line;  Is  In  the  usual  manner,  and  with 
no  more  force  than  necessary  to 
effect  it  Raughley  v.  West  Jersey, 
etc.,  R.  Co.,  202  Pa  43,  51  A  697. 

[d]  What*  a  passenger  allfhtlng 
from,  a  staff*  eoaoli  was  Injured  by 
the  horses  starting  up,  causing  the 
passenger  to  be  thrown  to  the 
ground,  the  happening  of  the  acci- 
dent showed  prima  facie  liability, 
either  in  having  unsuitable  horses  or 
an  incompetent  or  negligent  driver. 
Roberts  v.  Johnson,  68  N.  T.  613. 

Sudden  Jerks  or  Jolts  generally 
see  infra  J   1387. 

Sudden  or  unusual  movement  of 
■treat  oar  see  Infra J  1367. 

50.  Texas,  etc.,  K.  Co.  v.  Nunn, 
98  Fed.  963,  39  CCA  364;  Comer- 
ford  v.  New  York,  etc..  R.  Co.,  181 
Mass.  628,  63  NE  936;  Smalley  v. 
Detroit,  etc.,  R.  Co.,  131  Mich.  560, 
91  NW  1027;  Needham  v.  Inter- 
borough  Rapid  Transit  Co.,  48  Misc. 
622,   95   NTS   561. 

51.  Louisville,  etc.,  R.  Co.  v. 
Gaines,  152  Ky.  255.  153  SW  216; 
Illinois,  etc..  R.  Co.  v.  Ball,  150  Ky. 
681,  150  SW  668;  Lexington  R.  Co. 
V.  Britton.  130  Ky.  076.  111  SW  295: 
Middleborough  R.  Co.  v.  Webster,  50 
SW  843,  21  KyL  3;  Louisville,  etc., 
R.  Co.  v.  Hale,  102  Ky.  GOO.  44  SW 
213,19  KyL  1651,  42  LRA  293;  Blume 
v.  Chicago,  etc.,  R.  Co.,  (Minn.)  158 
NW  418;  Barth  v.  Kansas  City  El. 
R.  Co.,  142  Mo.  635.  44  SW  778;  Yar- 
nell  v.  Kansas  City,  etc.,  R.  Co.,  113 
Mo.  670,  21  SW  1,  18  LRA  599;  Ft. 
Smith,  etc.,  R.  Co.  v.  Green,  (Okl.) 
156  P  349. 

Starting-  street  oar  before  passes- 
far  seated  see  Infra  i   1366. 

82.  Qa — Macon,  etc..  R.  Co.  v. 
Moore,  108  Ga.  84,  83  SE  889. 

Ky. — Shelter  v.  Louisville,  etc.,  R. 
Co.,  60  SW  403.  22  KyL  1306;  Louis- 
ville, etc,  R.  Co.  v.  Hale,  102  Ky. 
600.  44  SW  213,  19  KyL  1651.  42  LRA 
293  and  note. 

La. — Kelly  v.  Vicksburg,  etc.,  R. 
Co.,   108   La.   423,   32    S    388. 

Mo. — Barth  v.  Kansas  City  El.  R. 
Co.,  142  Mo.  635,  44  SW  778;  Yarnell 
v.  Kansas  City,  etc.,  R.  Co.,  113  Mo. 
570,   21   SW   1,  18   LRA   699. 

Tex. — International,  etc.,  R.  Co.  v. 
Copeland,  60  Tex.  325;  Gulf,  etc.,  R. 
Co.  v.  Powers,  4  Tex.  Civ.  A.  228, 
23  SW  325. 

[a]  Jerking-  of  train. — A  railroad 
company  is  liable  to  a  passenger  for 
an  injury  caused  by  a  violent  jerk- 
ing of  the  train  In  starting  before 
he  has  time  to  be  seated.  Shelter 
v.  Louisville,  etc.,  R.  Co.,  60  SW  403, 
22  KyL  1305-  Barth  v.  Kansas  City 
El.  R.  Co.,  142  Mo.  536,  44  SW  778. 
__fbj  Freight  or  mixed  train. — (1) 
Where  a  railroad  company  furnishes 
as  the  only  means  of  transportation 
over  Its  road  a  "mixed  train,"  com- 
posed  of  a  passenger  coach  and   a 


number  of  freight  cars,  and  when, 
on  account  of  the  character  and  con- 
struction of  such  a  train.  It  cannot 
start  from  a  station  after  stopping 
thereat  without  Its  movement  being 
attended  with  a  Jerk  which  may 
endanger  the  safety  of  those  on  board 
who  are  unseated,  it  becomes  the 
duty  of  the  company  to  use  extra- 
ordinary diligence  in  protecting 
against  such  danger  a  passenger  who 
has  boarded  the  train,  by  stopping  a 
sufficient  length  of  time  to  give  such 
passenger  a  reasonable  opportunity 
to  be  seated.  Macon,  etc.,  R.  Co.  v. 
Moore,  108  Ga.  84,  83  SE  889.  (2) 
Where  .  a  local  freight  train  with  a 
caboose  attached  stopped  for  pas- 
sengers at  a  station  and  plaintiff 
boarded  the  caboose,  it  being  the  last 
car  of  the  train,  and  before  he  could 
enter  the  train  started  with  a  jerk, 
throwing  him  off  the  platform,  it 
constituted     negligence     for     which 

?laintiff  could  recover.  Kelly  v. 
ieksburg,  etc.,  R  Co.,  108  La  423, 
32  S  388. 

[c]  The  mare  fact  that  a  pas- 
senger Is  a  fleshy  woman  encum- 
bered with  a  number  of  children, 
does  not,  when  she  has  an  escort 
with  her,  constitute  such  an  Infirmity 
as  to  take  the  case  out  of  the  general 
rule,  so  as  to  render  the  carrier 
liable  for  an  Injury  to  the  passenger, 
caused  by  the  sudden  starting  of  the 
train  before  she  was  seated.  Louis- 
ville, etc.,  R.  Co.  v.  Hale,  102  Ky. 
600,  44  SW  213,  19  KyL  1661,  42 
LRA  293. 

Starting  street  oar  before  passen- 
ger seated  see  Infra  i  1366. 

S3.  Gainesville  Midland  R.  Co.  v. 
Jackson,  1  Ga  A.  632,  57  SE  1007 
(under  Civ.  Code  [1895]  19  2268, 
2270). 

24.  U.  S. — Pennsylvania  R  Co.  v. 
Stockton,  184  Fed.  422,  106  CCA  483: 
Midland  Valley  R.  Co.  v.  Page,  182 
Fed.  125:  Andrlst  v.  Union  Pac.  R. 
Co..  30  Fed.   346. 

Cal. — Carr  v.  Eel  River,  eta.  R 
Co.,  98  Cal.  366,  33  P  213,  21  LRA 
354  and  note. 

Ga. — Perry  v.  Central  R.  Co.,  66 
Ga.  746;  Central  R.,  etc.,  Co.  v.  Perry. 
58  Ga  461;  Mitchell  v.  Western,  etc., 
R.   Co.,   30   Ga    22. 

Iowa. — Gannon  v.  Chicago,  etc.,  R. 
Co.,  141  Iowa  37,  117  NW  966,  23 
LP.ANS  1061. 

Me. — State  v.  Grand  Trunk  R.  Co., 

58  Me.  176,  4  AmR  258. 
Mich.— Flint,  etc.,  R.  Co.  v.  Stark, 

38   Mich.   714. 
Mo. — Doss  v.  Missouri,  etc.,  R.  Co., 

59  Mo.    27.    21    AmR    371. 
N.  Y. — Keating  v.  New  York  Cent., 

etc..  R.  Co..  49  N.  Y.  673;  Daly  v. 
Central  R.  Co.,  26  App.  Div.  200,  49 
NTS  901;  Probst  v.  Southside  R.  Co., 
1  Thorn pe.  &  C.  addenda  10;  Mc- 
Quade  v.  Manhattan  R.  Co.,  63  N.  Y. 
Super.  91. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Lee, 
37  Okl.  545,  132  P  1072.  46  LRANS 
357. 

Tex. — Atchison,  etc..  R.  Co.  v.  Wor- 
ley,  (Otv.  A)  25  SW  478;  Texas 
Trunk  R.  Co.  v.  Mulllns,  (A.)  18  SW 
790.  I 

Wis. — Imhoff  v.  Chicago,  etc.,  R. 
Co.,  22  Wis.  681. 


sence  of  knowledge  that  passengers  are  boarding 
or  alighting,  if  the  train  has  been  stopped  a  suffi- 
cient time  for  them  to  get  aboard  or  alight,  the 
train  may  be  started  without  further  notice  or 
warning.  There  is  no  general  rule'  requiring  a 
warning  to  be  given  a  passenger  before  starting  a 
street  car.*7 

[§  1360]  12.  Care  at  Places  Other  Than  Regu- 
lar Stopping  Places — a.  In  General.  The  rules 
stated  in  preceding  paragraphs  as  to  reasonable 
time  for  boarding  or  alighting  and  as  to  the  signal 
for  starting  the  train  are  applicable  where  the 
train  is  stopped  for  taking  on  or  discharging  pas- 
sengers at  other  than  its  regular  or  usual  stopping 
place,2*  even  though  the  conductor  exceeds  his  au- 
thority and  violates  the  rules  of  the  carrier  in  so 

N.  B. — Hall  v.  McFadden,  19  N.  B. 
340.     • 

26.    Southern  R.   Co.   v.   Norwood. 
186    Ala    49,    64    S    604    (Code    [19071 
1    6479);    McElvane    v.    Central    of 
Georgia   R.   Co.,    170    Ala    625,    64    8: 
489,  34  LRAN8  715. 

[a]  A  failure  to  ring  the  tell  or 
blow  the  whistle  (1)  before  leaving 
a  station  aa  required  by  statute  is 
negligence  per  se.  McElvane  v. 
Central  of  Georgia  R.  Co.,  170  Ala 
626,  54  S  489,  34  LRANS  715.  (2) 
But  such  a  statute  is  not  Intended 
for  the  protection  of  a  passenger 
who,  having  had  ample  time  to 
alight,  neglects  to  do  so  and  remains 
on  the  train  without  permission. 
Southern  R  Co.  v.  Norwood,  186  Ala. 
49,  64  S  604   (Code  [1907]   i  5473). 

26.  Ga — Atlanta,  etc.,  R  Co.  v. 
Dickerson.  89  Ga.  456,  15  SE  534. 
Compare  Perry  v.  Central  R.  Co.,  66 
Ga.   746. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Beals,   50   Ind.  A.   450,  98   NE  463. 

N.  J. — Halle  v.  Clayton,  etc.,  Co., 
61    N.    J.    L.    197,    38   A   805. 

N.  C. — Malcomb  v.  Richmond,  etc., 
R.  Co.,  106  N.  C.   63,  11   SE  187. 

Oh. — New  York,  etc..  R.  Co.  v. 
Woods,  9   Oh.   Clr.   Ct.    322. 

S.  D. — Larson  v.  Chicago,  etc.,  R 
Co..   31    S.   D.  512.  141   NW  353. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Wil- 
liams, 70  Tex.  159,  8  SW  78;  Inter- 
national, etc.,  R.  Co.  v.  Copeland,  60 
Tex.  325;  Gulf,  etc..  R.  Co.  v.  Booth, 
(Civ.   A.)    97   SW  128. 

[a]  Passenger  away  from  station.. 
—Where  a  train  did  not  leave  a  sta- 
tion where  it  had  stopped  to  permit 
passengers  to  alight  for  lunch  until 
schedule  time,  the  carrier  was  not 
required  to  notify  a  passenger  in  a 
saloon  nearly  a  block  away  that  the 
train  was  about  to  depart.  Larson 
v.  Chicago,  etc.,  R.  Co.,  31  S.  D.  512, 
141    NW   353. 

27.  Connor  v.  Washington,  R., 
etc..  Co.,  43  App.   (D.  C.)  329;  Metro- 

g)litan  St.  R.  Co.  v.  Warren,  74 
an.  244,  86  P  131,  89  P  656;  Weeks 
v.  Boston  El.  R.  Co.,  190  Mass.  663, 
77  NE  654;  Davey  v.  Greenfield,  etc., 
R.  Co.,  177  Mass.  106.  58  NE  172; 
Pryor  v.  Metropolitan  St.  R.  Co.,  85 
Mo.  A.   357. 

[a]  Test  of  negligence. — Whether 
it  is  negligence  for  a  motorman  to 
start  the  car  without  a  signal  from 
the  conductor  depends  on  whether  it 
would  have  been  negligence  for  the 
conductor  to  have  then  given  the 
starting  signal.  Davey  v.  Green- 
field, etc.,  R.  Co.,  177  Mass.  106,  58 
NE   172. 

•  28.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Siniard,  123  Ala.  557, 
26    S    689. 

111. — Ward  v.  Chicago,  etc..  R.  Co., 
165  111.  462,  46  NE  365  [rev  61  111.  A. 
530], 

N.  Y. — Brassell  v.  New  York  Cent., 
etc.,  R  Co.,  84  N.  Y.  241. 

Pa. — Pennsylvania  R.  Co.  v.  White, 
88  Pa  327. 

Tex. — Texas,  etc.,  R.  Co.  v.  Elliott. 
26  Tex.  Civ.  A.  106,  61  SW  726;  Mar- 
tin v.  St.  Louis  Southwestern  R.  Co., 
(Civ.  A.)  56  SW  1011. 

[al     Where     a    passenger    on    a 
freight   train   is    warranted   In   as- 
Diqitizea  by  VjWOVTV 
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stopping  the  train.19  If  the  train  is  stopped,  not 
for  the  purpose  of  allowing  passengers  to  get  on 
board  or  alight,  care  must  be  taken  to  avoid  injury 
to  passengers  who  may  be  misled  as  to  the  place 
of  stoppage  being  the  proper  one  for  those  pur- 
poses. With  reference  to  this  matter  it  is  impor- 
tant to  know  whether  there  has  been  an  express  or 
an  implied  invitation  to  the  passenger  to  get  on 
board  or  alight  at  such  place,  and  if  such  invitation 
has  been  given,  the  duty  is  involved  of  using  care 
with  reference  to  passengers  who  attempt  to  comply 
with  the  invitation,31  and  this  rule  applies,  although 
the  train  stops  at  a  station  for  a  reasonable  length 
of  time  to  enable  the  passenger  to  get  off,  but  he 
neglects  to  do  so,  and  it  again  stops  at  another 
place  for  him  to  alight;31  and  the  fact  that  a  pas- 


senger in  such  a  case  fails  to  demand  a  return  of  the 
car  or  train  to  the  platform  does  not  cast  on  him 
the  danger  incident  to  getting  off,  if  he  does 
not  know  that  the  alighting  place  is  dangerous.** 
Where  the  passenger  is  attempting  to  get  on  board 
or  alight  in  pursuance  of  an  express  or  implied  invi- 
tation, it  is  the  duty  of  the  carrier  to  bring  the 
train  to  a  full  stop  in  order  to  enable  him  to  do 
so  in  safety;*4  and  if  by  increasing  the  speed  of  the 
train  before  it  has  come  to  a  full  stop*5  or  by  start- 
ing the  train,  when  the  employees  know,  or  have 
reason  to  know,  that  a  passenger  is  boarding  or 
alighting,*8  the  passenger  is  injured,  he  may  recover 
for  the  injuries  caused  thereby.  But  where,  in  such 
cases,  the  carrier  does  not  know,  or  have  reason  to 
know,  that  a  passenger  is  in  a  dangerous  position 


sunning  that  the  place  where  the  ca- 
boose stops  is  the  place  at  which 
she  is  expected  to  alight.  It  is  the 
duty  of  the  carrier  to  stop  the  train 
long  -enough  for  her  to  alight  in 
safety,  or  to  warn  her  of  the  danger 
resulting  from  the  further  movement 
of  the  train  In  time  to  avert  injury, 
and  it  is  immaterial  whether  the 
movement  of  the  train  producing  the 
Injury  is  an  incident  to  the  ordinary 
operation  of  such  trains,  or  is  un- 
necessarily violent.  Southern  R.  Co. 
v.  Burgees,  143  Ala.  364,  42  S  35. 

29.  Texas,  etc.,  R.  Co.  v.  Elliott, 
26  Tex.  Civ.  A.  106,  61  SW  726. 

30.  Ala. — Richmond,  etc,  R.  Co. 
v.   Smith.  92  Ala.   237,  9  S   223. 

Ark. — Kansas  City  Southern  R. 
Co.  v.  Davis,  83  Ark.  217,  103  SW 
603;  Memphis,  etc.,  R  Co.  v.  String- 
fellow,  44  Ark.  322,  61  AmR  698  and 
note. 

Cal. — Raub  v.  Los  Angeles  Termi- 
nal R.  Co.,  103  Cal.  473,  37  P  374. 

Ga. — Augusta  R.  Co.  v.  Glover,  92 
Ga.  132,  18  SE  406;  Montgomery,  etc., 
R.  Co.  v.  Boring,  61  Ga.  682;  Mitchell 
v.  Western,  etc.,  R.  Co.,  80  Ga.  22. 

111. — Chicago,  etc.,  R.  Co.  v.  Arnol, 
144  111.  261,33  NE  204,  19  LRA  313: 
McNulta  v.  Enoch,  134  III.  46,  24 
NE  631;  Ohio,  etc..  R.  Co.  v.  Schiebe, 
44  111.   460. 

Ind. — Columbus,  etc.,  R.  Co.  v.  Far- 
rell,  81  Ind.  408;  Louisville,  etc.,  R. 
Co.  v.  Holsapple,  12  Ind.  A  301,  88 
NE   1107. 

Kan. — Lynch  v.  Missouri  Pac.  R. 
Co.,  92  Kan.  736.  142  P  938;  Southern 
Kansas  R.  Co.  v.  Pavey,  48  Kan.  462, 
29  P  693. 

Mich. — Sherwood  v.  Chicago,  etc., 
R.  Co.,  82  Mich.  374,  46  NW  773: 
Porter  v.  Chicago,  etc.,  R.  Co.,  80 
Mich.  156.  44  NW  1054,  20  AmSR 
611. 

Mo. — McGee  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  4  SW  739.  1  AmSR 
706:  Monroe  v.  United  R.  Co.,  164  Mo. 
A.  i».  133  SW  645. 

N.  T. — Taber  v.  Delaware,  etc.,  R. 
Co..  71  N.  Y.  489,  Sauter  v.  New 
York  Cent,  etc.,  R  Co.,  6  Hun  446 
Caff  66  N.  T.   60,  23  AmR  18]. 

Pa.— Philadelphia,  etc.,  R.  Co.  v. 
Bdelstein,  16  A  847. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  370,  68  SE  3,  122  AmSR 
674. 

[a]  .Vkm  the  engineer  1*  unable 
ta  stop  the  train  at  the  usual  stop- 
ping place,  through  the  failure  of 
the  air  brakes  to  work  properly,  this 
is  no  evidence  of  negligence  on  the 

?art  of  the  company,  where  the  de- 
ect  In  the  brakes  Is  unexplained 
and  may  fairly  be  attributed  to  mere, 
accident,  and  especially  is  this  so 
where  all  other  reasonable  efforts 
are  made  to  stop  the  train.  Porter 
v.  Chicago,  etc.,  R.  Co.,  80  Mich.  156, 
44  NW  1054,  20  AmSR  611. 

.81.  Ala. — Birminghan,  etc..  R  Co. 
v.  Jung.  161  Ala.  461,  49  S  434,  18 
AnnCas  567. 

Ark. — Kansas  City  Southern  R 
Co.  v.  Davis,  83  Ark.  217,  103  SW  603. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter.  67  Fla.   335,  66  S  254. 

Ind. — New    York,    etc.,    R.    Co.    ▼. 


Doane,  115  Ind.  435.  17  NE  913,  7 
AmSR  461,  1  LRA  157;  Terre  Haute 
Tract.,  etc.,  Co.  v.  Payne,  46  Ind.  A 
132,   89   NE  413. 

Kan. — Lynch  v.  Missouri  Pac.  R 
Co.,  92  Kan.  736.  142  P  98*. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Topping,    78    SW    136.    25   KyL    1390. 

Mich. — Nichols  v.  Chicago,  etc.,  R. 
Co.,  90  Mich.  203,  51  NW364:  Michi- 

fan  Cent.  R.  Co.  v.  Coleman,  28  Mich. 
40. 

Minn. — Krai  v.  Burlington,  etc.,  R. 
Co.,  71  Minn.   422,  74  NW  166. 

Mo. — Austin  v.  St.  Louis,  etc.,  R. 
Co.,   149   Mo.   A   397,  130   SW  385. 

N.  Y.- — Jones  v.  New  York  Cent., 
etc.,  R  Co.,  156  N.  Y,  187,  50  NE 
856,  41  LRA  490;  Minor  v.  Lehigh 
Valley  R.  Co.,  21  App.  Div.  307,  47 
NYS  307;  Phillips  v.  Rensselaer,  etc., 
R.  Co.,  57  Barb.  644  [rev  on  the  facts 
49  N.  Y.  177].  . 

Pa. — Case  v.  Delaware,  etc.,  R. 
Co.,  191  Pa.  450,  457,  43  A  319,  1100; 
Leedom  v.  Philadelphia,  etc.,  R.  Co., 
52  Pa."  Super.  698,  602. 

S.  C. — Cunningham  v.  Columbia, 
etc..  R.  Co.,  96  S.  C.  456,  81  SE  150. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Kemp,  (Civ.  A.)  173  SW  532:  St. 
Louis  Southwestern  R.  Co.  v.  Wood- 
all.  (Civ.  A.)  159  SW  1012:  St.  Louis 
Southwestern  R.  Co.  v.  Mlsslldlne, 
(Civ.  A.)  157  SW  245;  Texas  Mid- 
land R.  Co.  v.  Brown,  (Civ.  A)  58 
SW  44:  Houston,  etc.,  R.  Co.  v.  Dot- 
son,  15  Tex.  Civ.  A.  73,  38  SW  642. 

Eng. — Foy  v.  London,  etc.,  R.  Co., 
18  C.  B.  N.  S.  225,  114  ECL  226,  144 
Reprint  429. 

B.  C. — Schnell  v.  British  Columbia 
Electric  R.  Co.,  15  B.  C.  378. 

N.  B. — Holland  v.  Canadian  Pac. 
R.  Co.,  33  N.  B.  78. 

[a]  misleading  paaaenger. — Rail- 
road carriers  of  passengers  must  be 
extremely  careful  not  to  mislead  pas- 
sengers to  believe  that  the  halting 
of  the  train  at  a  station  Is  intended 
as  an  invitation  to  them  to  alight 
when  it  Is  not  so  intended  and  If 
the  conduct  of  the  carrier's  serv- 
ants in  managing  the  train  is  such 
as  to  create  that  impression  and  a 
passenger  attempts  to  leave  the 
coach  at  a  place  where  no  facilities 
are  provided  for  doing  so  and  is  in- 
jured, the  carrier  Is  liable.  Kansas 
City  Southern  R.  Co.  v.  Davis,  88 
Ark.  217.  103  SW  608. 

[b]  Permission  temporarily  to 
leave  train. — A  conductor,  while  stop- 
ping at  a  place  at  which  it  Is  cuBtom- 
ary  to  receive  passengers,  may 
grant  permission  to  a  passenger  to 
leave  the  train  temporarily,  and  in 
such  a  case  it  is  the  duty  of  the 
carrier's  employees  to  exercise  due 
care  to  know,  before  moving  the 
train,  that  the  passenger  is  not  in 
the  act  of  reentering  it,  or  In  a 
position  which  will  be  rendered  peril- 
ous by  moving  the  train.  Birming- 
ham, R.,  etc.,  Co.  v.  Jung,  161  Ala. 
461,  49  S  434,  18  AnnCas  557. 

[c]  The  duty  of  a  carrier  to  exer- 
cise proper  care  to  provide  safe 
places  for  passengers  to  board  and 
alight  from  trains  may  not  be 
evaded    by     negligently    carrying    a 


passenger  beyond  his  destination 
and  then  compelling  him  to   get  off 

the  train  at  an  unusual  place  In  the 
dark.  St.  Louis  Southwestern  R.  Co. 
v.  Miasildine,  (Tex.  Civ.  A)  157  SW 
246. 

[d]  Orerahootlng  platform. — (1) 
Where  a  train  accidentally  over- 
shoots the  platform,  and  due  care  Is 
taken  to  prevent  passengers  from 
alighting,  the  company  is  not  liable 
for  injuries  received  by  a  passenger 
in  alighting  at  such  place.  Anthony 
v.  Midland  R.  Co.,  100  L.  T.  Rep.  N. 
S.  117.  (2)  Where  a  train  overshot  a 
station  platform  in  the  daytime,  and 
a  porter  called  out  several  times  the 
name  of  the  station  and  let  out 
some  passengers,  and  a  reasonable 
time  for  backing  the  train  up  to  the 
platform  had  elapsed,  and  there  was 
at  hand  no  employee  whom  a  passen- 
ger could  request  to  have  the  train 
backed,  and  he,  while  cautiously 
alighting,  fell  and  was  Injured,  there 
was  evidence  of  negligence  on  the 
part  of  the  company.  Nlcolls  v. 
Great  Southern,  etc,  R.  Co.,  21  Wkly. 
Rep.  387. 

[e]  The  unloading'  of  freight  and 
the  switching  of  ears  is  not  notice 
to  a  passenger  that  he  Is  expected  to 
board  the  train  at  an  unusual  place. 
Le  Due  v.  St.  Louis,  etc.,  R.  Co.,  169 
Mo.  A.  136,  140  SW  758. 

[f]  Where  passengers  habitually 
•light  at  a  point  where  they  are  not 
invited  to  so  do,  without  any  effect- 
ual means  to  prevent  them  from  so 
doing,  the  carrier  should  see  that 
they  have  a  safe  opportunity  so  to 
alight  Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  326,  65  S  254. 

[g]  A  special  contract  to  run  a 
train  to  a  place  where  there  is  no 
station  does  not,  as  to  passengers 
not  parties  thereto,  absolve  the  car- 
rier from  its  duty  as  to  their  safety 
in  alighting.  Missouri,  etc.  R.  Co.  v. 
Kemp.  (Tex.  Civ.  A.)  173  SW  532. 

Invitation  see  also  supra  f  1340. 
33.    Krai    v.    Burlington,    etc,    R 
Co..  71  Minn.  422,  74  NW  166. 

33.  Flllingham  v.  St.  Louis  Tran- 
sit CO.,  102  Mo.  A  673,  77  SW  314. 

34.  St.  Louis,  etc.  R.  Co.  v.  Can- 
trell,  37  Ark.  619;  Bucher  v.  New 
York  Cent.,  etc.,  R.  Co..  98  N.  Y.  128; 
Zimmerman  v.  Long  Island  R.  Co..  14 
App.  Dlv.  562,  43  NYS  883:  Crlssey  v. 
Hestonvllle,  etc.,  Pass.  R.  Co..  75  Pa 
83. 

36,  Ala, — Montgomery,  etc.,  R.  Co. 
v.  Stewart,  91  Ala.  421,  8  S  708. 

Ind. — Jeffersonville,  etc,  R.  Co.  v. 
Hendricks,  41  Ind.   48. 

La. — Brashear  v.  Houston  Cent, 
etc..  R.  Co.,  47  La.  Ann.  735.  17  S 
260,  49  AmSR  382,  28  LRA  811. 

Mass. — Well  v.  Boston  EL  R  Co., 
218  Mass.  397,  105  NE  983. 

N.  C. — Nance  v.  Carolina  Cent  R 
Co.,  94  N.  C.  619. 

Boarding  or  alighting  from  mov- 
ing train  or  oar  Bee  supra.  J  1350. 

38.  Conn. — Moffltt  v. 'Connecticut 
Co.,  86  Conn.   527,  86  A  16. 

Ind. — Terre  Haute  Tract,  etc..  Co. 
v.  Payne,  45  Ind.  A  132,  89  NE  413. 

Ky. — Houghton  v.  Louisville  R- 
Co.,  81  SW  695,  26  KyL  393. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  1360-1361] 


CARRIERS 


[IOC.  J.]     941 


in  boarding  or  alighting,  it  is  not  negligence  to 
move  the  train  while  he  is  in  sneh  position.*7 
Where  a  passenger  is  put  down  at  a  place  short  of 
or  beyond  his  station,  he  is  entitled  to  recover  for 
injuries  received  while  attempting,  with  due  care,  to 
reach  his  destination,88  unless  his  being  so  put  down 
is  caused  by  his  own  fault,38  or  unless  he  is  put  off 
at  a  proper  place,  and  the  carrier  is  not  guilty  of 
negligence.40 

[»  1361]  b.  Stop  after  Call  of  Station.  The 
announcement  of  the  name  of  a  station  being  usually 
intended  to  inform  passengers  that  the  train  is 
approaching   their  destination,   so  that  they  may 


prepare  to  get  off  when  the  train  stops,  is  not  of  it- 
self an  invitation  to  alight;41  but  if  the  train  is  soon 
thereafter  brought  to  a  full  stop  a  passenger  may 
safely  conclude  that  the  train  has  arrived  at  the 
station  or  other  regular  stopping  place,  and  he  is 
justified  in  attempting  to  get  off,  unless  he  is  warned 
or  unless  the  surroundings  and  circumstances  are 
such  ,as  would  show  to  a  reasonably  careful  and 
prudent  nan  that  the  train  has  not  reached  the 
proper  stopping  place;  and  if  by  alighting  he  is 
injured  without  any  fault  on  his  part  the  carrier 
will  be  liable;41  and  this  rule  is  particularly  appli- 
cable where  there  is  a  statutory  provision  requiring 


Md. — Baltimore,  etc.,  R.  Co.  v. 
Kane,  17  A  1032. 

Minn. — Fox  v.  Chicago,  etc..  R.  Co., 
121   Minn.    511,   141   NW   846. 

Mo. — Kinyoun  v.  Metropolitan  St. 
R.  Co..  1S3  Mo.  A.  477,  134  SW  IB; 
Hufford  v.  Metropolitan  St.  R.  Co., 
130  Mo.  A.  638,   109  SW  1082. 

N.  T. — Dean  v.  Third  Ave.  R.  Co., 
34  App.  Dlv.  220,  64  NTS  4S0. 

37.  Ala. — Birmingham  R,  etc., 
Co.  v.  Jung-,  181  Ala.  481,  49  S  434, 
18  AnnCas  657. 

Mass. — Hooper  v.  Bay  State  St.  R. 
Co.,   218  Mass.   261,   106   NE  892. 

Mo. — Hays  v.  Metropolitan  St.  R. 
Co.,   182  Mo.  A.   393,  170  SW  414. 

Nebr. — Lang  v.  Omaha,  etc.,  St. 
R.  Co.,  98  Nebr.  740.  148  NW  964. 

N.  T. — Laverty  v.  Interurban  St. 
R.  Co.,'  49  Misc.   510,  98   NTS  846. 

Tex. — Houston,     etc.,     R.     Co.     v. 


Keeling,    (Civ.  A.)   121   SW  597    [den 
reh  51  Tex.  Civ.  A.  886,  112  SW  808], 
[a]     Knowledge  essential. — Knowl- 


edge by  the  conductor  that  a  passen- 
ger Is  going  to  alight  from  a  street 
car  at  an  unusual  place  is  essential 
to  a  right  of  recovery  for  starting 
the  car.  Lang  v.  Omaha,  etc,  St.  R. 
Co..   96  Nebr.  140,  148  NW  964. 

38.  Ala — Alabama  City,  etc.,  R. 
Co.  v.  Cox,  56  S  909;  Birmingham  R., 
etc.,  Co.  v.  Seaborn,  168  Ala.  658,  53 
S  241 ;  Melton  v.  Birmingham  R.  etc., 
Co.,  153  Ala.  95,  45  S  151,  16  LRANS 
467  and  note. 

Cal. — Miller  v.  Pacific  Electric  R 
Co.,  169  Cal.  107,  145  P  102S. 

Ky. — Kentucky,  etc,  Bridge,  etc.,  R. 
Co.  v.  Buckler,  125  Ky.  24,  100  SW 
328.  30  KyL  1086,  128  AmSR  234,  8 
LRANS  565. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Misslldine,  (Civ.  A.)  157  SW 
245. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Smith.  103  Va  326,  49  SE  487. 

Carrying  beyond  destination  as  a 
breach  of  contract  see  supra  i  1266. 

39.  Wilson  v.  New  Orleans,  etc, 
R.  Co.,  68  Miss.  9,  8  S  330;  Fisher  v. 
Paxson,  182  Pa.  457,  38  A  407. 

[a]  Passenger  asleep-— A  passen- 
ger who  having  been  carried  Deyond 
his  station  because  he  was  asleep,  is 
permitted  to  alight  at  a  place  other 
than  a  station,  and  who  after  walk- 
ing- some  distance  on  the  track  falls 
into  a  culvert  thereon,  cannot  re- 
cover for  the  Injury  therefor  from 
the  railroad  company.  Fisher  v. 
Paxson.  182  Pa.  457,  38  A  407. 

40.  Missouri,  etc.,  R.  Co.  v.  Max- 
well,  (Tex.  Civ.  A.)  130  SW  722. 

41.  Ala — East  Tenessee,  etc.,  R. 
Co.  v.  Holmes,  97  Ala.  382,  12  S 
286;  Richmond,  etc.,  R.  Co.  v.  Smith, 
92  Ala.  237,  •  S  223:  Smith  v. 
Georgia  Pac  R.  Co.,  88  Ala.  538,  7  S 
119.  16  AmSR  63,  7  LRA  323. 

Ark. — Memphis,  etc.,  R.  Co.  v. 
String-fellow,  44  Ark.  322,  51  AmR 
698. 

Ga. — Blitch  v.  Central  R.  Co.,  76 
Ga.  338. 

Ky. — Gayle  v.  Louisville,  etc.,  R. 
Co.,  163  Ky.  459.  173  SW  1113;  Illi- 
nois Cent.  R.  Co.  v.  Dallas.  150  Ky. 
442.  150  SW  636. 

Mass. — Barry  v.  Boston,  etc.,  R. 
Co.,  172  Mass.  109,  61  NE  618. 

Miss. — Illinois  Cent.  R.  Co.  v.  Mas- 
sey.  97  Miss.  794,  63  S  385. 

N.  T. — Mearns  v.  Central  R.  Co., 
163  N.  T.  108,  67  NE  292  [rev  23 
App.  Dlv.  298.  48  NTS  366). 


Tenn. — East  Tennessee,  etc,  R.  Co, 
v.  Conner,  15  Lea  264. 

Wash. — Sumner  v.  Grays  Harbor 
R..  etc.,  Co..  89  Wash.  55.  154  P  126. 

Eng. — Bridges  v.  North  London  R 
Co.,  L.  R.  7  H.  L.  213. 

[a]  Announcement  not  negligence. 
—The  mere  announcement  by  the 
conductor  of  the  station  which  the 
train  Is  approaching  cannot  be  con- 
strued into  an  act  of  negligence  on 
the  part  of  the  company,  being 
merely  a  customary  warning  to  pas- 
sengers to  get  ready  for  their  de- 
parture by  looking  after  their  lug- 
gage and  such  parcels  as  they  are 
carrying  with  them.  -  Blitch  v.  Cen- 
tral R.  Co.,  76  Ga.  333:  Gayle  v. 
Louisville,  etc.,  R.  Co.,  163  Ky.  469. 
173   SW  1113. 

[b]  Opening  door  after  annoi 
at — Where     the     station     is 


nounced  according  to  custom  on  ap- 
proaching it,  and  while  the  train  is 
In  '  rapid  motion,  the  subsequent 
opening  of  the  vestibule  door  by  a 
guard  does  not  justify  a  passenger 
in  taking  it  for  granted  that  the 
train  has  stopped  at  the  station  plat- 
form. Mearns  v.  Central  R.  Co.,  163 
N.  T.  108,  57  NE  292  (rev  23  App. 
Dlv.  298.  48  NTS  866]. 

[c]  A  street  oar  conductor's  an- 
nouncement of  •  stopping  plan*  is 
not  of  Itself  an  Invitation  to  a  pas- 
senger to  alight  before  the  car  comes 
to  a  full  stop,  and  does  not  show 
that  the  conductor  Intended  or  had 
any  reason  to  believe  that  the  pas- 
senger would  alight  before  the  car 
stopped.  Sumner  v.  Grays  Harbor 
R.,  etc.,  Co.,  89  Wash.  55,  154  P  126. 
Street  car  cases  generally  see  infra 
II  1863-1369. 

48.  U.  S. — Dlggs  v.  Louisville,  etc, 
R.  Co.,  158  Fed.  97,  86  CCA  565  [den 
reh  166  Fed.  564,  84  CCA  830,  14 
LRANS  10291. 

Ala.— Smith  v.  Georgia  Pac.  R  Co., 
88  Ala.  538,  7  S  119,  16  AmSR  68,  7 
LRA  828. 

Ark. — Davis  v.  Kansas  City  South- 
ern R.  Co.,  76  Ark.  165,  86  SW  985; 
St.  Louis,  etc..  R.  Co.  v.  Farr,  70 
Ark.  264.  68  SW  243;  Memphis,  etc., 
R.  Co.  v.  Stringfellow,  44  Ark.  322, 
61  AmR  698. 

111. — McNulta  v.  Ensch,  184  111.  46, 
24  NE  631   [rev  31  111.  A.  100]. 

Ind. — Terre  Haute  Tract.,  etc,  Co. 
v.  Payne,  46  Ind.  A.  182,  89  NE  413. 

Kan. — Southern  Kansas  R.  Co.  y. 
Pavey,  48  Kan.  452.  29  P  593. 

Ky. — Illinois  Cent.  R  Co.  v.  Dallas, 
150  Ky.  442,  150  SW  536. 

Md. — United  R..  etc.,  Co.  v.  Wood- 
bridge,  97  Md.  629.  65  A  444. 

Mich. — Mitchell  v.  Chicago,  etc.,  R. 
Co.,  51  Mich.  236,  16  NW  388,  47 
AmR  666. 

Minn. — Fox  v.  Chicago,  etc.,  R.  Co., 
121   Minn.  611,   141  NW  846. 

Mo. — McGee  v.  Missouri  Pac.  R 
Co.,  92  Mo.  208,  4  SW  789,  1  AmSR 
706;  McNally  v.  Metropolitan  St.  R. 
Co..  146  Mo.  A.  127,  129  SW  464;  Dye 
v.  Chicago,  etc.  R.  Co.,  136  Mo.  A. 
264.  115  SW  497. 

N.  J. — Van  Horn  v.  New  Jersey 
Cent   R.  Co..  38   N.   J.  L.   183. 

N.  T. — Taber  v.  Delaware,  etc.,  R. 
Co.,  71  N.  T.  489;  Wolford  v.  New 
Tork  Cent.,  etc.,  R.»Co..  118  App.  Dlv. 
653,  102  NTS  1008  [afT  191  N.  T.  654 
mem,  85  NE  1118  meml. 

N.   C. — Wagner   v.   Atlantic  Coast 


Line  R.  Co.,  147  N.  C.  316,  61  SE  171, 
19    LRANS    1028. 

Pa — Englehaupt  v.  Erie  R.  Co.,  209 
Pa.  182,  68  A  164:  Philadelphia,  etc., 
R.  Co.  v.  McCormlck,  124  Pa.  427,  16 
A  848. 

Tenn. — East  Tennessee,  etc,  R.  Co. 
v.  Conner,  15  Lea  2(4. 

Va — Chesapeake,  etc,  R  Co.  v. 
Smith,  108  Va.  326,  49  SE  487. 

Eng. — Bridges  v.  North  London  R 
Co.,  L.  R.  7  H.  L.  213;  Weller  v.  Lon- 
don, etc.,  R  Co.,  L.  R.  9  C.  P.  126: 
Brearley  v.  London,  etc,  R.  Co.,  15 
T.  L.  R  287. 

[a]  Benson  for  mis-— "The  court 
would  not  be  warranted  in  saying 
that  it  is  not  negligence* to  give  no- 
tice of  the  approach  to  a  station,  and 
then  to  stop  the  train  short  of  such 
station,  in  the  night  time.  Such  a 
course  would  naturally  tend  to 
jeopard  passengers,  for  it  would  in- 
duce them  to  believe  that  they  had 
arrived  at  the  station  designated,  and 
they  would,  in  the  ordinary  course, 
go  to  the  car  platform.  At  night, 
this  must  be  the  inevitable  result. 
It  Is  said,  in  the  brief  of  the  counsel 
of  the  defendant,  that  it  was  right  to 

?lve  the  notice  at  a  long*  distance 
rom  the  depot,  so  that  the  pas- 
sengers might  prepare  to  leave  the 
cars.  This  may  do  when  the  train 
is  not  to  stop  before  it  reaches  the 
station.  When  a  station  is  called, 
the  passengers  have  the  right  to  In- 
fer that  the  first  stop  ox  the  train 
will  be  at  such  station."  Van  Horn 
v.  New  Jersey  Cent  R  Co.,  38  N.  J. 
L.   133,  187. 

[b]  Bringing  a  car  to  a.  fun  stop 
near  the  regular  stopping  place,  after 
having  given  the  usual  signal  indi- 
cating arrival  at  a  stopping  place,  is 
an  implied  inyltatign  to.  a  passenger 
to  alight.  Terra  Haute  Tract.,  etc, 
Co.  -v.  Payne,  46  Ind.  A  132,  88  NE 
413.  - 

[c]  Duty  to  warn  passengers  not 
to  alight*—  (1)  "Merely  overshooting 
the  platiorm  is  not  negligence.  But, 
if  the  porter  has  called  out  the  name 
pf  (he  station,  and  the  engine-drrver 
Has- '  overshot  the  station,  and  the 
train  has  come  to  a  standstill,  the 
company's  servants  are  guilty  of  neg- 
ligence If  they  do  not  warn  pas- 
sengen.  not  to  alight  At  all  events, 
the  fury,  max  from  these  facts  infer 
negligence.  Tf  the  name  of  the  sta- 
tion lias  .-Been  called  out,  and  the 
train  has  come  to  a  standstill,  no 
warning  being  given  to  the  con- 
trary, the  jury  may  very  properly 
sajt,  that  a  passenger  is  guilty  of  no 
want  of  reasonable  care  in  getting 
outJ'  Weller  v.  London,  etc.,  R.  Co., 
L.  R.,9  C.  P.  126.  132  (per  Brett,  J.). 
See  generally  supra  I  1349.  (2) 
After  a  conductor  of  a  street  car  had 
given  directions  to  transfer  to  an- 
other'ilne,  and  the  car  had  stopped, 
but  not  for  the  purpose  of  enabling 
the  passengers  desiring  to  transfer 
to  alight,  it  was  the  duty  of  the  con- 
ductor to  warn  the  passengers  to 
keep  their  seats  until  he  gave  fur- 
ther directions.  United  R..  etc.,  Co. 
v.  Woodbrtdge,  97  Md.  629,  56  A 
444. 

[d]  Stopping  at  crossing  pursuant 
to  law*—  (1)  A  train  approached  a 
station  where  there  was  a  crossing 
of  railroad  tracks  and  stopped,  as 
required  by  law,  several  hundred  feet 
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the  stations  to  be  announced.4*  But  there  is  no  duty 
of  warning  passengers  not  to  get  off  when  the  train 
is  stopped  for  other  purposes,  where  no  station  has 
been  called  and  there  are  no  attendant  circumstances 
calculated  to  induce  a  passenger  to  conclude  that  the 
stop  is  at  the  usual  and  proper  stopping  place.4* 

[$  1362]    13.    Care  as  to  Persons  Not  Passengers. 
One  who  according  to  custom  goes  on  a  train  to 


assist  a  passenger  in  entering  or  leaving  such  train 
is  an  invitee  or  a  licensee,"  and,  although  the  car- 
rier does  not  owe  him  the  same  degree  of  care  that 
it  owes  to  a  passenger,46  it  does  owe  him  ordinary 
care  for  his  safety  and  protection  while  he  is  enter- 
ing the  car,  while  he  is  in  it,  and  while  he  is  leav- 
ing it.4T  And  especially  is  there  such  a  duty  where 
a  passenger  requires  assistance  which  the  employees 


from  the  crossing  oefore  proceeding 
to  cross  such  tracks.  The  name  or 
the  station  had  lust  been  called,  and 
a  woman  passenger  hurried  to  the 
door  to  alight.  The  train  was  not  at 
the  proper  point  for  landing  pas- 
sengers, and  as  she  climbed  down  it 
started  to  go  on  to  the  depot  plat- 
form and  she  fell  and  broke  her 
ankle.  The  conductor  and  brakeman 
did  not  know  that  she  had  left  her 
place  in  the  car,  and  it  did  not  ap- 
pear that  anything  was  done  that 
was  out  of  the  usual  course.  The 
accident  happened  In  the  daytime. 
It  was  held  that  the  injury  to  the 
.passenger  was  purely  accidental  un- 
less the  passenger  was  herself  negll- 
Rent.  and  that  the  company  was  not 
able.  Mitchell  v.  Chicago,  etc.,  R. 
Co.,  51  Mich.  236,  16  NW  388.  47 
AmR  566.  (2)  It  cannot  be  said  as 
matter  of  law  that  a  railroad  com- 
pany Is  under  obligation  to  notify 
passengers  not  to  alight  at  an  Inter- 
vening railroad  crossing  because  It 
has  announced  the  succeeding  sta- 
tion as  such.  Mlnock  v.  Detroit,  etc., 
R.  Co.,  97  Mich.  425.  56  NW  780. 

[el  Jerk  attar  uaomewant  of 
station. — Whether  an  interurban  car 
stopped  at  a  regular  stopping  place 
or  not  can  make  no  difference,  In  an 
■action  for  injury  to  a  passenger 
thrown  to  the  floor  by  a  jerk  of  the 
car  while  passing  to  the  door  to 
alight.  If  the  conductor  announced 
that  such  stop  was  where  she  de- 
sired to  alight  and  permitted  pas- 
sengers to  alight  there.  Terre  Haute 
Tract.,  etc.,  Co.  v.  Payne,  46  Ind.  A. 
132.  89  NB  413. 

_Jf]  Alighting  In  the  dark,— (1) 
Where,  after  a  station  has  been  an- 
nounced, a  train  comes  to  a  stop,  and 
the '  passenger  alights  at  Buch  stop- 
ping place,  the  fact  that  the  act  took 
Slace  on  a  dark  night  will  be  evi- 
ence  tending  to  show  that  the  pas- 
senger believed  that  he  had  reached 
his  destination.  Richmond,  etc.,  R. 
Co.  v.  Smith.  92  Ala.  237.  9  S  223 
(holding  that,  where  about  five 
o'clock  on  a  dark  morning,  after  the 
name  of  a  station  had  been  twice 
■  called  by  the  porter,  the  train  stop- 
ped at  a  water  tank  seventy-five 
yards  from  the  station,  where  It  very 
seldom  stopped,  and  where  the  con- 
ductor did  not  know  that  it  would 
stop,  and  plaintiff,  a  passenger,  was 
.  injured  in  stepping  from  the  front 
platform,  the  car  being  on  a  trestle, 
■i  the  .  .passenger  had.  by  the  conduct 
-Of  the  company's  employees,  been  rea- 
sonably induced  to  believe  that  the 
train  was  at  the  station,  and  that  the 
court,  without  the  intervention  of  a 
-Jury,  properly  pronounced  the  pas- 
senges  free  from  contributory  negll- 

fence);  Southern  Kansas  R.  Co.  v. 
avey,  48  Kan.  452,  29  P  593;  McOee 
v.  Missouri  Pac.  R.  Co.,  92  Mo.  208,  4 
SW  789,  1  AmSR  706;  Bast  Ten- 
nessee, etc.,  R.  Co.  v.  Conner,  16  Lea 
.(Tenn.)  254;  Bridges  v.  North  Lon- 
don R.  Co.,  L.  R  7  H.  L.  218.  (2) 
But  where,  after  a  station  had  been 
announced,  the  train  stopped  in  the 
night  at  a  crossing  before  proceeding 
to  the  station,  it  was  held  that  the 
circumstances  and  Invitation  were 
not  such  as  reasonably  to  Induce  a 
passenger  to  believe  that  the  train 
was  at  the  station,  where  it  appeared 
that  the  train  halted  only  for  a  mo- 
ment at  the  crossing,  that  there 
were  no  lights,  no  station,  or  any 
other  landmark  to  indicate  the  sta- 
tion, and  that  the  passenger  was  ac- 
quainted with  the  location  and  knew 
of    the    crossing.      East    Tennessee, 


etc.,  R.  Co.  v.  Holmes,  97  Ala.  332, 
12  S  286. 

[g]  Announcing  nam*  of  nest  sta- 
tion,— (1)  A  statement  made  by  a 
brakeman  to  the  passengers  in  a  rail- 
road car  between  stations,  giving  the 
name  of  the  "next  station,"  is  merely 
an  announcement,  and  not  a  call  of 
the  station;  and,  unless  made  when 
the  train  is  immediately  approaching 
a  station,  passengers  for  such  sta- 
tion are  not  justified  in  treating  It 
as  an  invitation  to  alight  when  the 
train  next  stops.  Dlggs  v.  Louisville, 
etc.,  R.  Co..  158  Fed.  97.  85  CCA  565 
[den  reh  156  Fed.  564.  84  CCA  330, 
14  LRANS  1029).  (2)  The  company's 
employee  announced  that  the  next 
stop  of  the  train  on  which  plaintiff's 
wife  was  riding  would  be  at  her  sta- 
tion. The  train  ran  on  a  sidetrack 
ten  miles  out  from  said  station  in 
the  nighttime  to  permit  a  freight 
train  to  pass,  and  plaintiff's  wife, 
supposing  that  she  had  arrived  at  her 
station,  no  announcement  having 
been  made  of  the  name  of  the  place 
where  the  train  was  then  stopping, 
alighted,  with  the  assistance  of  a 
brakeman  who  did  not  Inquire  where 
she  was  going,  and  was  left  alone  In 
the  dark.  The  sidetrack  was  not  a 
regular  stopping  place  for  that  train. 
It  was  held  that  the  passenger  was 
not  guilty  of  -negligence,  and  that 
the  company  was  liable  to  her  for 
damages  sustained.  Pennsylvania  Co. 
v.  Hoagland,  78  Ind.  203. 

Duty  to  announce  or  give  notio* 
of  arrival  at  station  see  supra  (I 
1271.  1272. 

Warning  of  movement  of  train  see 
supra  9  1360. 

43.  See  statutory  provisions. 

[al  Xn  Xentuoky,  St.  (1899)  5  784. 
requiring  railroads  to  announce  sta- 
tions twice  within  each  car  before 
arrival  thereat  is  for  the  benefit  of 
passengers  desiring  to  alight  at  the 
station  announced,  who  therefore 
have  a  right  to  assume,  on  the  stop- 
ping of  the  train  after  the  announce- 
ment is  made,  that  the  train  has  ar- 
rived at  the  station;  and  if  the  train 
has  in  fact  stopped  before  reaching 
the  station  it  is  the  duty  of  the  rail- 
road accordingly  to  warn  or  caution 
the  passenger.  Coe  v.  Louisville, 
etc..  R.  Co.,  78  SW  439,  25  KyL  1679. 

[b]  Xn  Tenn——,  since  Shannon 
Code  (  3072,  provides  for  a  qui  tarn 
action  In  which  the  informer  may  re- 
cover one  hundred  dollars  for  a  vio- 
lation of  9  3070,  requiring  a  railroad 
to  announce  the  names  of  stations  as 
they  are  approached,  it  is  error  to 
.charge  that  a  failure  so  to  announce 
a  station  Is  ground  for  the  recovery 
of  damages  for  injuries  sustained  In 
alighting  from  a  train.  Louisville, 
etc..  R.  Co.  v.  Collier,  104  Tenn.  189, 
54  SW  980. 

44.  Ouellette  v.  Grand  Trunk  R 
Co..  106  Me.  163,  76  A  280,  138  Am 
SR  340;  Mlnock  v.  Detroit,  etc.,  R. 
Co..  97  Mich.  425.  56  NW  780; 
Mitchell  v.  Chicago,  etc.,  R.  Co.,  51 
Mich.  236.  16  NW  388,  47  AmR  566; 
Centra]  R.  Co.  v.  Van  Horn,  38  N.  J. 
L.  133;  Davis  v.  Lehigh  Valley  R. 
Co..  64  Hun  492.  19  NTS  616. 

[a]  On  sidetrack.— Negligence  of 
a  carrier  Is  not  to  be  Inferred  from 
the  mere  stopping  of  its  train  on  a 
sidetrack  to  permit  another  train  to 
pass  without  Informing  the  pas- 
sengers that  the  stop  was  not  at  a 
station  platform,  when  no  station  had 
been  called,  and  no  attendant  cir- 
cumstances existed  calculated  to  in- 
duce a  passenger  ,to  conclude  that  the 
stop   was   at   the   usual   and   proper 


stopping  place.  Ouellette  v.  Grand 
Trunk  R.  Co.,  106  Me.  153,  76  A  280, 
138  AmSR  340. 

48.  Ark. — Arkansas,  etc.,  R.  Co.  ▼- 
Sain,  90  Ark.  278.  119  SW  669.  XX 
LRANS  910  and  note. 

N.  C. — Fortune  v.  Southern  R.  Co., 
150  N.  C.  695.  64  SE  759. 

Okl. — St.  Louis,  etc,  R.  Co.  v.  Iaen- 
berg,  150  P  123. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v- 
Allen,  179  SW  62;  Huchlngson  v. 
Texas  Cent  R  Co..  65  Tex.  Civ.  A. 
229,  118  SW  1123. 

Va. — Chesapeake,  etc.,  R  Co.  v. 
Paris,  111  Va.  41,  68  SB  398,  28  LRA 
NS  773  and  note. 

Wis. — Otto  v.  Milwaukee  Northern 
R.  Co.,  148  Wis.  64.  134  NW  1ST. 

"One  who  go.es  upon  cars  at  a  rail- 
way station  for  the  purpose  of  meet- 
ing and  assisting  the  Incoming  or 
outgoing  passengers  in  such  'friendly 
offices  as  may  be  reasonably  neces- 
sary for  their  convenience,  comfort 
and  safety'  is  upon  the  premises  of 
the  railway  company  by  its  Implied 
Invitation,  and  is  therefore  not  a 
trespasser."  Arkansas,  etc.,  R.  Co.  v. 
Sain,  90  Ark.  278.  286,  119  SW  659. 
22  LRANS  910. 

[a]  Express  permission  not  naoss 
sary. — (l)  In  order  to  be  entitled  to 
that  care  which  the  carrier  owes  to 
a  person  who  boards  a  train  to  assist 
a  passenger,  it  is  not  necessary  that 
he  should  first  see  the  conductor  and 
obtain  his  express  consent;  if  the 
carrier   allows  persons  who  are    not 

fassengers  to  approach  and  board  its 
rain  for  the  purpose  of  assisting  its 
passenger  to  a  seat,  its  consent 
thereto  is  as  much  received  as  if  it 
were  expressly  given.  Missouri,  eta, 
R.  Co.  v.  Miller,  15  Tex.  Civ.  A.  4*8, 
39  SW  683.  (2)  Such  person  need 
not  obtain  permission  of  the  con- 
ductor, where  he  has  notified  another 
employee  of  his  Intention,  and  there 
is'  no  rule  prohibiting  persons  from 
thus  getting  on  the  train.  St.  Louis. 
etc.,  R.  Co.  v.  Isenberg,  (Okl.)  150  P 
123. 

48.  Ky. — Louisville,  etc,  R.  Co.  v. 
Smith.  135  Ky.  462,  122  SW  806. 

Mass. — Flaherty  v.  Boston,  etc.  R. 
Co.,  186  Mass.  567.  72  NE  66. 

Mo. — Doss  v.  Missouri,  etc,  R.  Co, 
59  Mo.  27,  21  AmR  371. 

N.  T. — Dunne  v.  New  York,  etc,  R. 
Co.,  99  Ann.  Div.  671,  91  NTS  146. 

N.  C— Fortune  v.  Southern  R  Co, 
150   N.   C.   695.   64   SB   759. 

Tex. — Missouri,  etc,  R.  Co.  v.  Hib- 
bltts.  49  Tex.  Civ.  A.  419,  109  SW  228. 

Compare  McElvane  v.  Central  of 
Georgia  R.  Co.,  170  Ala.  625,  54  S 
489,  34  LRANS  715  (holding  that, 
where  one  assists  a  passenger,  with 
the  knowledge  of  the  agent  of  the 
carrier  whose  duty  it  is  to  assist 
passengers  on  or  off  the  trains,  it  is 
presumed  that  such  assistance  is 
rendered  with  the  carrier's  approval, 
so  that  it  must  exercise  the  same  de- 

free  of  care  toward  such  person  as 
oward  a  passenger);  Louisville,  etc, 
R.  Co.  v.  Crunk.  119  Ind.  642.  21  NE 
31,  12  AmSR  443  (where  it  was  said 
that  the  carrier  owes  the  same  duty 
to  such  persons  as  to  passengers). 

47.  Ala. — Whaley  v.  Louisville, 
etc.,  R.  Co.,  186  Ala.  72,  65  S  140,  52 
LRANS  179  and  note. 

Ark. — Arkansas,  etc.,  R.  Co.  v. 
Sain.  90  Ark.  278,  119  SW  65»,  12 
LRANS  910  and  note. 

Ind. — Louisville,  etc,  R  Co.  v. 
Crunk,  119  Ind.  542,  21  NB  31,  11 
AmSR  443. 

Iowa. — Galloway  v.  Chicago,  etc, 
R.  Co,  87  Iowa  458.  64  NW  447. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  carrier  do  not  undertake  to  render,4*  or  where 
the  conductor  of  the  train  requests  a  third  person 
to  assist  a  passenger.4*  But  this  rule  does  not  apply 
to  one  who  goes  on  a  carrier's  cars  merely  on  private 
business,  or  for  the  purpose  of  meeting  and  greeting 
friends  or  relatives,  and  with  no  idea  or  purpose  of 
rendering  any  assistance  to  passengers.10 ' 
Opportunity  and  time  for  alighting.    Where  the 


purpose  of  such  person  in  entering  a  train  to  assist 
a  passenger  is  known  to  the  conductor  or  other 
employee  in  charge  of  the  train,  it  is  the  duty  of 
the  carrier  to  give  him  a  reasonable  opportunity 
and  time  -to  render  such  assistance  and  leave 
the  train.51  But  if  such  person's  purpose  is  not 
known,  and  there /are  no  circumstances  to  put  the 
carrier  on  notice,  the  carrier  is  not  bound  to  hold 


Ky. — Louisville,  etc..  R  Co.  v. 
Smith.    135   Ky.    462.    122   SW  806. 

Mass. — Lucas  v.  New  Bedford,  etc., 
R.  Co.,  6  Gray  64,  66  AmD  406. 

Minn. — Street  v.  Chicago,  etc.,  R. 
Co.,   124  Minn.   517,   145   NW   746. 

Mo. — Doss  v.  Missouri,  etc.,  R.  Co., 
6»  Mo.  27,  21  AmR  371;  Winscott  v. 
Chicago,  etc.,  R.  Co.,  151  Mo.  A.  378, 
131  SW  74 ». 

N.  Y. — Dunne  v.  New  York,  etc.,  R 
Co..  99  App.  Dlv.  571.  91  NYS  146; 
Rott  v.  Forty-Second  St.,  etc.,  Ferry 
R.  Co..  66  N.  Y.  Super.  161,  1  NYS 
618. 

N.  C. — Fortune  v.  Southern  R.  Co., 
160  N.  C.  696,  64  SE  769. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Isen- 
berg,  160  P  123;  St.  Louis,  etc.,  R  Co. 
v.  Lee.  37  Okl.  545,  132  P  1072,  46 
LRANS  357. 

S.  C. — Johnson  v.  Southern  R.  Co., 
53  S.  C.  203,  31  SE  212,  69  AmSR 
849. 

Tex. — Ft.  Worth,  etc.,  R  Co.  v.  Al- 
len, 179  SW  (2:  Huchingson  v.  Texas 
Cent.  R.  Co.,  65  Tex.  Civ.  A.  229.  118 
SW  1123;  Missouri,  etc,  R  Co.  v. 
Hibbitts,  49  Tex.  Civ.  A.  419.  109  SW 
228-  Gulf,  eta,  R.  Co.  v.  Williams, 
21  Tex.  Civ.  A.  469,  51  SW  653. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  SE  398,  28  LRA 
NS  773;  Chesapeake,  etc,  R  Co.  v. 
Fortune.  107  Va.  412,  69  SE  1096. 

Wis. — Otto  v.  Milwaukee  Northern 
R.   Co.,  148  Wis.  54,  134  NW  157. 

[al  Persons  may  be  properly  on 
or  about  trains  la  other  ways  than 
as  passengers,  or  after  their  rela- 
tions to  the  carrier  as  passengers 
have  ceased,  as,  for  Instance,  drovers 
accompanying  stock  after  the  train 
has  reached  its  destination;  and  the 
carrier  is  bound  In  such  cases  to  ex- 
ercise care  In  avoiding  injury  to 
such  persons.  Orcutt  v.  Northern 
Pac.  R  Co.,  45  Minn.  868,  47  NW 
1068. 

[b]  Assisting  relative.— A  person 
not  a  passenger,  who  enters  a  car 
for  the  purpose  of  assisting  an  aged 
relative  who  is  a  passenger,  cannot 
maintain  an  action  against  the  car- 
rier for  injuries  received,  unless  It 
appears  that  he  exercised  due  care 
and  that  there  was  negligence  on  the 
part  of  the  carrier,  which  negligence 
caused  the  injury.  Lucas  v.  New 
Bedford,  etc.,  R  Co.,  6  Gray  (Mass.) 
64,   66  AmD  406. 

[cl  Preventing;  alighting  from  mov- 
ing train  . i  (1)  Where  a  brakeman  in 
food  faith  makes  an  unsuccessful  at- 
empt  to  prevent  one  who  had  as- 
slated  a  passenger  to  board  a  train 
from  alighting  after  it  had  started, 
the  railroad  Is  not  liable  for  the  per- 
son's injury,  although  he  might  have 
alighted  In  safety  had  the  brakeman 
not  Interfered,  the  brakeman's  act 
bMng  one  In  an  emergency  which  will 
not  create  a  liability  on  the  master's 
part,  although  the  result  shows  it  to 
have  been  a  mistake.  Chesapeake. 
«tc.  R.  Co.  v.  Paris,  107  Va.  408,  69 
SE  898.  (2)  Since  a  passenger  train 
conductor  does  not  have  the  right  to 
prevent  a  trespasser,  who  boards  the 
train  at  a  station,  from  alighting 
therefrom  while  the  train  is  moving 
at  the  rate  of  two  miles  an  hour  in 
leaving  the  station,  his  failure  to 
prevent  him  from  alighting  is  not 
negligence,  making  the  company  lia- 
ble for  injuries  sustained  in  alight- 
ing. McBlvane  v.  Central  of  Georgia 
R.  Co..  170  Ala.  626,  54  S  489.  34  LRA 
NS  716. 

(d]  When  oars  begins.—  A  person 
going  to  a  train  to  receive  a  passen- 
ger need  not  wait  until  the  train 
actually  arrives  before  going  to  the 
platform  in  order  to  avail  himself  of 


the  rule  that  requires  a  carrier  to 
exercise  ordinary  care  for  his  safety. 
Louisville,  .etc.,  R.  Co.  v.  Smith,  136 
Ky.  462,  122  SW  806. 


re]  Suddenly  starting 
Where  a  person  who,  with  the  ac- 
quiescence of  the  carrier,  has 
boarded  a  train  to  assist  a  passenger 
is  injured  because  of  the  sudden 
starting  of  the  train  or  the  omission 
to  give  the  customary  signals,  the 
carrier  is  liable.  St.  Louis,  etc.,  R. 
Co.  v.  Lee,  87  Okl.  546,  132  P  1072,  46 
LRANS  357. 

Duty  to  persons  not  passengers  at 
station  see  supra  {1847. 

48.  Little  Rock,  etc,  R  Co.  v. 
Lawton,  65  Ark.  428,  18  SW  642,  29 
AmSR  48  and  note,  15  LRA  434  and 
note;  Macon,  etc,  R.  Co.  v.  Moore, 
108  Ga.  84,  33  SE  889:  Morrow  v.  At- 
lanta, etc.,  Air  Line  R.  Co.,  134  N.  C. 
92,  46  SB  12;  St.  Louis,  etc.,  R.  Co. 
v.  Cunningham,  48  Tex.  Civ.  A.  1, 
106  SW  407. 

49.  Bishop  v.  Illinois,  etc,  R.  Co., 
77   SW  1099,    25   KyL   1363. 

[a]  Illustration.— Where  a  by- 
stander at  a  railroad  station  was  di- 
rected by  a  conductor  to  assist  an- 
other in  putting  an  Invalid  on  the 
train,  he  had  a  right  to  rely  on  the 
assurance     of     the     conductor     that 

Slenty  of  time  would  be  allowed  for 
le  performance  of  that  duty,  and  to 
believe  that  he  would  at  least  be 
notified  in  time  to  alight  from  the 
train  in  safety;  and  It  became  the 
conductor's  duty,  if  he  knew,  or  had 
reason  to  believe,  that  such  by- 
stander had  gone  on  the  train  for 
the  purpose  stated,  to  delay  the  train 
a  reasonable  time  in  order  to  permit 
him  to  get  oft.  Bishop  v.  Illinois, 
etc,  R.  Co..  77  SW  1099,  25  KyL  1363. 
60.  McElvane  v.  Central  of  Geor- 
gia R.  Co.,  170  Ala.  626,  54  S  489.  34 
LRANS  715  and  note;  Arkansas,  etc., 
R  Co.  v.  Sain,  90  Ark.  278,  119  SW 
659,  22  LRANS  910;  Fox  v.  Minne- 
apolis, etc.,  R.  Co.,  114  Minn.  336,  131 
NW  374;  Bullock  v.  Houston,  etc.,  R. 
Co.,  (Tex.  Civ.  A)  56  SW  184. 

"One  who  goes  upon  the  premises 
of  a  railway  company,  or  upon  Its 
oars,  out  of  mere  curiosity  or  for 
the  pleasure  of  simply  meeting  and 
greeting  friends  or  relatives  or  of 
seeing  strangers,  but  with  no  idea 
or  purpose  of  rendering  any  assist- 
ance to  Incoming  'or  outgoing  pas- 
sengers, is  not  there  upon  any  Invita- 
tion of  the  company,  for  such  an  one 
cannot  be  said  to  be  directly  or  re- 
motely upon  any  mission,  or  engaged 
In  any  business,  connected  with  the 
Interests  of  the  company."  Arkansas, 
etc.,  R.  Co.  v.  Sain,  90  Ark.  278,  286, 
119  SW  669,  22  LRANS  910. 

[a]  "A  oustom  upon  the  part  of  a 
railway  company,  however  long  con- 
tinued, to  permit  people  to  go  upon 
its  cars  merely  for  the  purpose  of 
meeting  or  seeing   Incoming   passen- 

fers,  but  not  for  the  purpose  of  ren- 
erlng  them  any  assistance,  does  not 
constitute  those  who  go  upon  the  cars 
in  pursuance  of  such  custom  any- 
thing more  than  naked  licensees. 
They  are  not  licensees  upon  Invita- 
tion, but  simply  by  passive  permis- 
sion. An  invitation  upon  the  part 
of  the  company  is  implied  where  one 
goes  upon  its  cars  to  render  some 
needed  assistance  to  passengers,  for 
the  reason  that  such  service  to  the 
passengers  Is  considered  to  be  in  the 
Interest  of  the  company  as  well." 
Arkansas,  etc.,  R.  Co.  v.  Sain,  90 
Ark.  278,  286,  119  SW  659,  22  LRA 
NS  910. 

tb]  A  person  who  goes  on  a  train 
to  confer  with  a  passenger  thereon, 
without  giving  notice  thereof  or  ob- 


taining consent,  assumes  the  risk  of 
the  train  starting  while  he  is  getting 
off,  and  of  the  unllghted  condition  of 
the  platform.  Fox  v.  Minneapolis, 
etc.,  R.  Co.,  114  Minn.  336,  131  NW 
374. 

SI.  Ala. — Whaley  v.  Louisville, 
etc.,  R  Co.,  186  Ala.  72,  65  S  140,  62 
LRANS  179  and  note;  Southern  R. 
Co.  v.  Patterson.  148  Ala.  77,  41  S 
964,  121  AmSR  30. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Bradley,  126  Ga.  193,  64  SE  69,  114 
AmSR  196;  Houston  v.  Gate  City  R 
Co.,   89   Ga.   272,   16   SE  323. 

111. — Keokuk  Packet  Co.  v.  Henry, 
50  111.  264. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Crunk,  119  Ind.  542,  21  NE  31,  12 
AmSR  448. 

Ky. — Bishop  v.  Illinois,  etc.,  R.  Co., 
77  SW  1099,  26  KyL  1363. 

Mo. — Doss  v.  Missouri,  etc,  R.  Co., 
69  Mo.  27.  21  AmR  271. 

N.  Y. — Dunne  v.  New  York,  etc.,  R. 
Co..  99  App.  Div.  671.  91  NYS  146. 

N.  C. — Morrow  v.  Atlanta,  etc.,  Air 
Line  R  Co.i  184  N.  C.  92.  46  SE  12. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Isen- 
berg,  160  P  123;  Chicago,  etc.,  R.  Co. 
v.  fficAlester,  29  Okl.  168,  134  P  661. 

S.  C. — Cooper  v.  Atlantic  Coast 
Line  R.  Co..  78  S.  C.  562.  59  SE  704; 
Johnson  v.  Southern  R.  Co.,  53  S.  C. 
203.  31  SE  212.  69  AmSR  849. 

Tex. — Ft  Worth,  etc.,  R  Co.  v.  Al- 
len, 179  SW  62;  Missouri,  etc..  R  Co. 
v.  Churchill,  (Civ.  A.£  171  SW  617; 
Texas,  etc.,  R.  Co.  v.  Funderburk,.  80 
Tex.  Civ.  A.  22.  68  SW  1006;  Interna- 
tional, etc,  R.  Co.  v.  Satterwhlte,  19 
Tex.  Civ.  A.  170,  47  SW  41;  Missouri, 
etc.  R.  Co.  v.  Miller,  16  Tex.  Civ.  A. 
428,  39  SW  683. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  SE  398,  28  LRA 
NS  778. 

Wis. — Wickert  v.  Wisconsin  Cent. 
R  Co..  142  Wis.  376,  125  NW  943,  20 
AnnCas  452; 

[a]  Duty  dependent  on  knowledge. 
— "The  duty  is  dependent  upon  the 
knowledge  by  the  carrier  of  his  pur- 
pose or  by  those  in  charge  of  the 
train.  Without  such  knowledge,  they 
may  reasonably  conclude  that  the 
entry  was  made  for  the  purpose  of 
becoming  a  passenger,  and  that  the 
carrier  may  cause  the  train  to  be 
moved  after  giving  time  reasonably 
sufficient  for  him  to  get  aboard."  Ft. 
Worth,  etc,  R  Co.  v.  Allen,  (Tex. 
Civ.  A.)  179  SW  62,  64. 
•  [b]  Kotloe  of  purpose— (1)  Where 
a  man  boards  a  train  at  four  A.  M. 
with  an  aged  lady,  leaving  another 
lady  who  has  approached  the  train 
with  them  standing  alone  beside  the 
track,  such  facts  tend  to  affect  train- 
men who  observe  such  persons 
together  with  notice  that  the 
man  intends  to  leave  the  train 
after  assisting  the  lady  aboard. 
International,  etc.,  R.  Co.  v.  Sat- 
terwhlte, 19  Tex.  Civ.  A.  170.  47 
SW  41.  (2)  Where  a  person  entering 
a  oar  with  a  passenger  states  to  a 

Sorter  or  brakeman  in  attendance 
lat  he  desires  to  get  off,  and  the 
conductor,  In  starting  the  train,  acts 
on  a  statement  of  such  porter  or 
brakeman  that  it  is  "all  right,"  the 
company  Is  chargeable  with  notice 
that  the  person  desires  to  leave  the 
train.  Missouri,  etc,  R  Co.  v.  Miller, 
15  Tex.  Civ.  A.  428,  89  SW  583.  (8) 
But,  where  a  person  accompanying 
two  small  children  purchases  a  half 
fare  ticket,  and  the  agent  asks  if  it 
is  for  a  particular  child,  the  other 
being  evidently  too  young  to  pay 
fare,  and  she  answers  that  It  is,  and 
that  she  1b  sending  the  children  to 
their  mother,  these  facts,   with  the 
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the  train  until  he  has  had  time  to  alight,  or  to 
notify  him  before  the  train  starts,52  and  it  has  been 
held  that  the  carrier  is  not  bound  to  use  ordinary 
diligence  to  ascertain  the  purpose  of  such  person. 
If  in  such  a  case  the  train  starts  before  such  person 
can  get  off,  he  must  either  remain  on  the  train  until 
he  can  make  known  his  wish  to  get  off,64  or  take 
the  risk  of  alighting  while  the  train  is  in  motion,55 
unless  the  carrier  has  misled  him  by  a  false  appear- 
ance of  safety,5*  or  put  him  under  compulsion  in 
respect  to  leaving  the  train;57  and  it  has  been  held 
that,  if  the  train  has  not  stopped  long  enough  to 
allow  such  person  a  reasonable  opportunity  to 
alight,  it  should  be  again  stopped  for  that  pur- 
pose.       It    has    been    held,    however,    that    even 


though  the  carrier  does  not  know  of  such  person's 
intention  to  get  off,  he  is  entitled  to  the  protection 
of  having  the  train  remain  at  the  station  for  the 
customary  length  of  time,5*  or  for  the  length  of 
time  prescribed  by  statute.60  ' 

[$  1363]  14.  Street  Oar  Oases— a.  In  OeneraLn 
While  the  general  rules  applicable  to  taking  up  and 
setting  down  passengers,  which  have  already  been 
considered  mainly  with  reference  to  steam  cars,  are 
applicable  to  street  cars,*2  yet  some  difference  in  the 
methods  of  operating  street  cars  may  necessitate 
variations  in  their  application,  and  it  will  be  proper 
to  restate  some  of  these  rules  in  the  light  of  street 
car  cases;  and  where  a  street  railroad  operates 
its  tracks  beyond  the  limits  of  the  city  through  on- 


further  fact  that  no  ticket  is  bought 
for  herself,  are  not  sufficient  to 
charge  the  ticket  agent  with  notice 
that  she  Is  going  aboard  only  to  as- 
sist the  children.  Louisville,  etc.,  R. 
Co.  v.  Wilson,  124  Ky.  846,  100  SW 
290,  30  KyL  1055,  8  LRANS  1020. 
(4)  The  fact  that  employees  of  a 
carrier  see  a  person  who  accom- 
panies a  passenger  On  to  the  train 
walking  in  the  aisle  of  the  car,  or 
coming  out  on  the  platform,  floes  not 
require  them  to  forbear  from  giving 
the  signal  that  the  train  can  proceed. 
Dunne  v.  New  York,  etc.,  R.  Co..  99 
App.  Div.  571.  91  NTS  146.  (5)  It 
is  no  part  of  the  duty  of  a  brakeman 
to  listen  to  conversations  between 
persons  about  to  get  on  the  train; 
so  that  he  not  having  heard  such 
conversation,  and  understood  there- 
from that  one  of  them  was  to  assist 
the  other  on  the  train,  and  then  get 
oft,  the  occurrence  of  the  .conversa- 
tion did  not  make  it  the  carrier's 
duty  to  hold  the  train  for  the  one 
wishing  to  get  off.  Gulf,  etc.,  R. 
Co.  v.  Guess.  (Tex.  Civ.  A.)  154  SW 
1060. 

Tel  Oturtom  Implying  notice. — 
Where  a  custom:  exists  for  a  railroad 
company  to  allow  persons  to  enter 
Its  trains  to  assist  passengers,  and 
to  hold  trains  a  reasonable  time  for 
that  purpose,  plaintiff  who  entered  a 
train  for  that  purpose  and  was  In- 
jured by  jumping  from  the  train, 
which  started  before  he  could  get 
off,  need  not  show  knowledge  by  the 
company  that  he  entered  the  train 
to  assist  passengers  only,  since  the 
custom  Implies  such  notice.  Ft. 
Worth,  etc.,  R.  Co.  v.  Allen,  (Tex. 
Civ.  A.)  179  SW  02. 
I  [d]  Information  as  to  time.— 
The  practice  of  passengers  and  li- 
censees accompanying  them  of  seek- 
ing information  'from  the  employee 
placed  at  the  car  steps  to  assist 
passengers  oft  and'  on  as  to  the 
length  of  the.  train's  stop;  which 
practice  Is  well  knovrn  to  the  public 
and,  acquiesced  In  »by  the  carrier. 
renders  the  carrier  responsible  for 
the  Information  imparted,  and  hence, 
where  a  person  accompanying  his 
wife  who  Is  a  passenger  is  assured 
by  the  bra/kemen'  at  the  car  steps 
that  the  train  wttt  remain  for  three 
or  four  mtriutes,  and  is  invited  to 
enter  the  car  with  his  wife,  it  is  the 
carrier's  duty  to  hold  the  train  for 
a  time  reasonably  sufficient  to  en- 
able him  to  enter  the  car,  procure  a 
seat  for  his  wife,  and  alight  in 
safety.  St.  Louie  Southwestern  R. 
CO.  v.  Cunningham,' 48  Tex.  Civ.  A.  1, 
106    SW   407. 

re]  Presumption  a*  to  intention. 
— (1)  In  the  absence  *of  contrary 
evidence,  trainmen  may  presume  that 
all  persons  boarding  a  train  at  a 
station  for  the  reception  of  passen- 
gers are  passengers.  Ft.  Worth, 
etc.,  R.  Co.  v.  Allen.  (Tex.)  179  SW 
62;  Wlckert  v.  Wisconsin  Cent.  R.  Co.. 
142  Wis.  376,  126  NW  943,  20  Ann 
Cas  -  462.  See  generally  Infra  9 
1436.  (2)  There  is  no  presump- 
tion that  a  person  who  goes  on 
board  a  steamboat  Intends  to  re- 
main as  a  passenger,  and  if  he  does 


not  he  must  be  provided  with  rea- 
sonable means  and  opportunity  of 
leaving  the  boat  before  It  starts. 
Keokuk  Packet  Co.  v.  Henry,  50  111. 
264. 

[f]  Permission  to  carry  a,  passen- 
ger's baggage  into  a  railroad  oar 
charges  the  carrier  with  the  duty  of 
holding  the  train  stationary  until  the 
person  given  such  permission  can.  In 
the  exercise  of  reasonable  care  and 
diligence,  alight  In  safety.  Bond  v. 
Chicago,  etc.,  R.  Co.,  122  Mo.  A.  207, 
99  SW  30. 

09.  Ga. — Seaboard  Alr-Llne  R.  Co. 
v.  Bradley.  126  Ga.  193.  54  SE  69, 
114  AmSR  196;  Hill  v.  Louisville, 
etc..  R.  Co..  124  Ga.  243,  52  SB  651, 
3  LRANS  432  and  note;  Coleman  v. 
Georgia  R.,  etc.,  Co.,  84  Ga,  1,  10 
SE    498. 

Ind. — Louisville,  etc.,  R  Co.  v. 
Espenschlld,  17  Ind.  A.  568,  47  NE 
186. 

Ky. — Cole  v.  Chesapeake,  etc.,  R. 
Co.,  113  SW  823;  Louisville,  etc..  R. 
Co.  v.  Wilson,  124  Ky.  846.  100  SW 
290.  30  KyL  1055,  8  LRANS  1020; 
Berry  v.  Louisville,  etc.,  R.  Co.,  109 
Ky.  727.  60  SW  699,  22  KyL  1410; 
Parks  v.  Kentucky  Cent.  ft.  Co.,  3 
KyL  691,  11  Ky.  Op.   562. 

Minn. — Street  v.  Chicago,  etc.,  R. 
Co.,  124  Minn.  617,  146  NW  746. 

Mo. — Yarnell  v.  Kansas  City,  etc.. 
R.  Co.,  113  Mo.  570.  21  SW  1.  18 
LRA  699;  Saxton  v.  Missouri  Pac. 
R  Co.,  98  Mo.  A.  494.  72  SW 
717. 

N.  Y. — Dunne  v.  New  York,  etc., 
R.  Co..  99  App.  Div.  571,  91  NYS 
146. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Allen.  179  SW  62;  Oxsher  v.  Houston, 
etc..  R  Co.,  29  Tex.  Civ.  A.  420,  67 
SW  650;  International,  etc.,  R.  Co. 
v.  Satterwhite,  15  Tex.  Civ.  A.  102, 
38  SW  401;  Dillingham  v.  Pierce, 
(Civ.  A.)  81  SW  203;  Missouri,  etc., 
R.  Co.  v.  Miller,  8  Tex.  Civ.  A.  241.  27 
SW  906. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  SE  398,  28 
LRANS  773  and  note;  Chesapeake, 
etc.,  R.  Co.  v.  Paris,  107  Va.  408.  69 
SE    398. 

Wis. — Wickert  v.  Wisconsin  Cent. 
R.  Co..  142  Wis.  875,  126  NW  943.  20 
AnnCas  462  and  note;  Grlswold  v. 
Chicago,  etc.,  R.  Co.,  64  Wis.  652,  26 
NW  101. 

[a]  Delay  of  person  boarding 
train  to  assist  passenger. — A  person 
who  boards  a  train  In  assisting  a 
passenger,  without  the  knowledge  or 
request  of  the  company,  is  bound  to 
know  the  time  of  the  departure  of 
such  train,  if  such  time  be  fixed  and 
reasonable  public  notice  being  given 
thereof,  a,nd  to  leave  the  train  In  sea- 
son, before  the  time  so  fixed,  to  en- 
able him  to  get  off  with  safety  before 
the  cars  are  set  in  motion.  With 
the  arrival  of  the  time  fixed  for  the 
departure  of  the  train  the  Implied 
license  or  permission  ceases,  and 
with  it  the  liability  of  the  company. 
Berry  v.  Louisville,  etc.,  R.  Co.,  109 
Ky.   727.  60  SW  699.  22  KyL  1410. 

[b]  The  extent  of  a  carrier's  duty 
to  a  person  assisting  an  outgoing 
passenger,    when    without    notice   of 


his  presence,  la  to  exercise  ordinary 
care  not  to  injure  him,  and  does  not 
Include  any  duty  to  hold  the  train  to 
enable  him  to  alight  safely.  Street 
v.  Chicago,  etc,  R.  Co.,  124  Minn. 
617,   146    NW   746. 

53.  Seaboard  Air  Line  R.  Co.  t. 
Bradley,  125  Ga.  193,  54  SE  69,  114 
AmSR  196.  Compare  Otto  v.  Mil- 
waukee Northern  R.  Co.,  148  Wis. 
54.  134  NW  167  (holding  that  a  car- 
rier operating  electric  cars  is  bound 
to  use  reasonable  diligence  to  dis- 
cover whether  a  person  who  has 
stepped   on  a   car  has   mounted   the 

?latform  or  stepped  to  the  ground  be- 
ore  starting  the  car). 

54.  Coleman  v.  Georgia  B~,  etc.. 
Co.,  84  Ga.  1.  10  SE  498;  Parks  t. 
Kentucky  Cent.  R.  Co.;  3  KyL  691.  11 
Ky.  Op.   562. 

68.  Ala. — Central  R.  etc.  CO.  t. 
Letcher,  69  Ala.  106,  44  AmR  605. 

Ga. — Coleman  v.  Georgia  R-,  etc.. 
Co.,   84  Ga.   1,  10  SE  498. 

Ky. — Berry  v.  Louisville,  etc..  R 
Co.,  109  Ky.  727,  60  SW  699.  22  KyL 
1410. 

Mass. — Flaherty  v.  Boston,  etc,  R 
Co.,  186  Mass.  567,  72  NE   66. 

Oh. — Lake  Shore,  etc,  R,  Co.  v. 
Dallet,  36  Oh.  Cir.  Ct.  606  [aff  80  Oh. 
St,  735,   89  NE  1118]. 

Okl. — Midland  Valley  R.  Co.  v. 
Bailey,   34  Okl.   193,   124  P  987. 

Tex. — Ft.  Worth,  etc..  R.  Co.  t. 
Allen.  179  SW  62;  Oxsher  v.  Houston, 
etc.,  R.  Co..  29  Tex.  Civ.  A.  420.  67 
SW  550;  International,  etc.,  R.  Co. 
v.  Satterwhite,  15  Tex.  Civ.  A.  10!. 
38  SW  401. 

60.  Lake  Shore,  etc.,  R.  Co.  t. 
Dallet.  36  Oh.  Cir.  Ct.  606  [aff  80  Oh 
St.  735,  89  NE  1118]. 

67.  Lake  Shore,  etc.,  R.  Co.  v. 
Dallet,  36  Oh.  Cir.  Ct..  606  [aff  80 
Oh.  St.   735,  89  NE  1118]. 

Ejection  from  moving  train  or  ear 
see  supra  {  1196. 

68.  Johnson  v.  Southern  R.  Co.. 
53  S.  C.  203,  31  SE  212,  69  AmSR 
849;  Missouri,  etc.,  R.  Co.  v.  Church- 
Ill,  (Tex.  Civ.  A.)  171  SW  517.  Com- 
pare Ft.  Worth,  etc.,  R.  Co.  v.  Allen. 
(Tex.)  179  SW  62  (holding  that, 
where  a  person  assisting  a  passenger 
alights  from  a.  moving  train  gettlnr 
under  way  from  a  station,  without 
hesitation  or  request  to  stop,  the 
carrier  owes  no  duty  to  stop  th* 
train  nor  to  prevent  his  alighting 
until   It  can  be  stopped). 

58.  Ft.  Worth,  etc.,  R.  Co.  v. 
Abbott,  (Tex.  Civ.  A.)  170  SW  117; 
Texas  Cent.  R.  Co.  v.  Hutchingson. 
62  Tex.  Civ.  A.  636.  132  SW  609.  But 
see  Little  Rock,  etc.,  R.  Co.  v.  Law- 
ton,  56  Ark.  428,  18  SW  543.  2) 
AmSR  48,  16  LRA  434  (holding  that 
such  person  Is  not  entitled  to  have 
the  train  held  for  the  full  length  of 
time  usually  required  for  passengers 
to  get  off,  but  only  long  enough  to 
enable  him  to  get  off  on  notice  to 
the  trainmen  of  his  desire  so  to  do). 

eo.  Street  v.  Chicago,  etc,  R.  Ool. 
124    Minn.    517,   146   NW   746. 

81.  Oare  as  to  person  boarding  or 
alighting  from  moving  oar  see  gen- 
erally  supra   J   1350. 

63.  See  generally  supra  ii  1143- 
1362. 
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For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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even,  open  country,  it  is  governed  by  the  rules  regu- 
lating steam  railroads  as  to  the  receipt  and  dis- 
charge of  passengers.**  Thus  it  is  the  duty  of  the 
employees  in  charge  of  street  cars  to  exercise 
toward  every  passenger  getting  on  or  alighting 
from  a  car  that  high  degree  of  care  which  prudent 
persons  engaged  in  the  operation  of  cars  exercise 
for  the  safety  of  passengers  under  like  circum- 
stances ;**  but  this  degree  of  care  is  not  in  its  ap- 
plication to  all  persons  always  the  same,  as  what 
would  be  sufficient  care  as  to  one  person  might  not 
be  sufficient  as  to  another.*8  The  carrier,  however, 
is   not  required  to  guard  against  what  cannot  be 


reasonably  expected,**  as,  for  instance,  a  passenger 
seeking  to  alight  in  the  middle  of  a  block  or  other 
place  where  the  car  is  not  expected  to  stop,"7 
although  if  it  does  stop  there  at  a  passenger's  re- 
quest it  is  still  bound  to  exercise  the  highest  care 
for  his  safety  in  alighting,**  and  this  is  especially 
true  where  the  carrier  has  been  in  the  custom  of 
stopping  its  cars  there  to  receive  or  discharge  pas- 
sengers, although  it  is  not  a  regular  stopping  place.*9 
[$  1364]  b.  Duty  to  Stop  Oar.  It  is  the  duty  of 
a  street  railroad  company,  in  taking  on  or  letting 
off  passengers,  to  stop,  its  cars  at  the  usual  stopping 
places,'0  particularly  where  signaled  in  time  to  per- 


63.  Robinson  v.  Helena,  etc.,  R. 
Co.,  38  Mont.  222,  99  P  837. 

64.  Conn. — Moffltt  v.  Connecticut 
Co.,  86  Conn.  627,  86  A  16. 

Del. — Butler  v.  Wilmington  City 
R.    Co..   25   Del.    262,   78   A   871. 

111. — Kllnck  v.  Chicago  City  R.  Co., 
177  111.  A.  165  [an*  262  111.  280.  104 
NE  669.  52  LRANS  70,  AnnCasl915B 
1771:  West  Chicago  St.  R.  Co.  v. 
Buckley,  102  111.  A.  314  [all  200  111. 
260,  65  NE  708]. 

Iowa. — Bolce  v.  Des  Moines  City  R. 
Co..  153  Iowa  472.  133  NW  657. 

Ky.— Louisville  R.  Co.  v.  Wilder, 
143  Ky.  436,  136  SW  892;  Luts  v. 
Louisville  R.  Co.,  48  SW  1080,  20 
KyL  1163. 

Md. — Hayes  v.  United  R.,  etc.,  Co., 
124  Md.  687.  93  A  226. 

Mass. — Martin  v.  Old  Colony  St.  R. 
Co..  211  Mass.  635.  98  NE  679;  Nichols 
v.  Lynn,  etc.,  R.  Co.,  168  Mass.  628,  47 
NE  427. 

Mich. — Keeley  v.  City  Electric  R. 
Co..   168  Mich.   79.  133   NW   1085. 

Mo. — Wellman  v.  Metropolitan -St. 
R.  Co..  219  Mo.  126,  118  SW  31: 
O'Brien  v.  St.  Louis  Transit  Co.,  185 
Mo.  263.  84  SW  939,  105  AmSR  692; 
Gardner  v.  Metropolitan  St.  R.  Co., 
167  Mo.  A  606.  162  SW  98;  Thomp- 
son v.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo. 
A.  465,  86  SW  465;  Lehner  v.  Metro- 
politan St.  R.  Co.,  110  Mo.  A.  216. 
86  SW  110. 

N.  J. — Paglninl  v.  North  Jersey  St. 
R.  Co..  69  N.  J.  L.  60.  64  A  218. 

N.  Y. — Stevenson  v.  Jollne,  127 
ABP.  Dlv.  181,  111  NTS  698. 

«.  C. — Brown  v.  Ashevllle  Power, 
etc..  Co.,  171  N.  C.  665.  88  SE  858. 

Tex. — Rapid  Transit  R.  Co.  v. 
Strong,  (Civ.  A.)  108  SW  394;  Green 
v.  Houston  Electric  Co.,  40  Tex.  Civ. 
A.  260.  89  SW  442. 

Wash. — Foster  v.  Seattle  Electric 
Co.,  36  Wash.  177,  76  P  996. 

[a]  Other  statements  of  role. — Cl) 
A  street  railroad  Is  bound  to  use  the 
highest  degree  of  diligence  in  afford- 
ing passengers  an  opportunity  to 
board  its  cars,  whether  at  a  regular 
stopping  place  or  in  case  the  car 
stops  in  response  to  a  passenger's 
signal.  Moffltt  v.  Connecticut  Co.,  86 
Conn.  627,  86  A  16.  (2)  A  street  car 
company  must  use  all  reasonable  care 
to  secure  the  safety  of  boarding  or 
alighting  passengers.  Butler  v:  Wil- 
mington City  R.  Co.,  26  Del.  262,  78 
A  871;  Elliott  v.  Wilmington  City 
R.  Co.,  22  Del.  570.  73  A  1040;  Waller 
v.  Wilmington  City  R.  Co.,  21  Del. 
374.  61  A  874.  (8)  Where  It  is  cus- 
tomary for  passengers  to  board  and 
alight  from  a  street  car  at  a  cer- 
tain point,  it  is  the  duty  of  the  street 
car  employees  to  use  ordinary  care 
to  protect  passengers  alighting  there. 
Central  Kentucky  Tract.  Co.  v.  Chap- 
man,   (Ky.)    124   SW   830. 

[b]  Oar*  la  ascertaining  desire 
to  become  passenger. — Street  rail- 
road employees  are  not  required  to 
exercise  the  highest  degree  of  care 
to  ascertain  whether  or  not  a  par- 
ticular person  walking  or  standing 
on  a  public  street  desires  to  be- 
come a  passenger,  but  ordinary  care 
is  all  that  Is  necessary  in  such  cases. 
FV>ster  v.  Seattle  Electric  Co..  35 
Wash.  177,  76  P  995. 

[c]  Emergency.— Where  a  passen- 
ger attempts  to  enter  a  street  car 
by  the  passageway  intended  for  the 
erres**   of  passengers,   and   the   con- 
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ductor  tells  her  to  stop,  after  he 
has  given  the  signal  for  the  starting 
of  the  car,  there  is  no  emergency 
relieving  the  conductor  from  the 
charge  of  negligence,  if  he  does  what 
a  reasonably  careful  person  under 
the  circumstances  would  not  have 
done.  Bolce  v.  Des  Moines  City  R. 
Co.,  153   Iowa  472,   133  NW  657. 

[d]  Opening  gates.— (1)  Where  a 
street  car  conductor  stands  at  the 
partly  open  gates  while  a  person  is 
attempting  to  open  them  so  that  he 
can  enter,  and  sees  his  efforts,  it  is 
the  conductor's  duty,  when  the  car 
starts  with  the  person's  arm  caught 
between  the  gates,  to  signal  the 
motorman  to  stop  the  car;  and  if  he 
knows  that  the  car  has  been  stopped 
for  the  purpose  of  permitting  the 
person  to  enter  it,  and  that  the  gates 
are  only  partially  open,  it  is  his  duty 
to  see  that  they  are  released  and 
opened  so  that  the  person  can  enter 
without  danger,  and  a  failure  in  this 
regard  will  be  negligence.  Blades  v. 
Des  Moines  City  R.  Co.,  146  Iowa 
580.  123  NW  1057.  (2)  Where  a 
motorman  opens  the  gate  to  admit 
passengers,  it  is  his  duty  to  keep  it 
open  until  a  passenger  -has  had  a 
fair  opportunity  to  get  into  a  posi- 
tion of  safety.  Stevenson  v.  JoHne, 
127  App.  Dlv.  181,  111  NYS  698.  (3) 
It  is  not  negligence  per  se  for  a 
motorman  to  open  the  gate  on  the 
front  platform  of  a  trolley  car  be- 
fore the  car  has  come  to  a  full  stop. 
Paglninl  v.  North  Jersey  St.  R.  Co., 
69  N.  J.  L.  60,  64  A  218.  (4)  But  on 
the  other  hand,  it  has  been  held  that 
opening  the  gate  Inclosing  the  plat- 
form of  an  elevated  railroad  car  be- 
fore the  train  is  stopped  may  be 
negligence.  McAlan  v.  New  York, 
etc..  Bridge.  43  App.  Dlv.  374,  60 
NYS  176. 

Ie)  luu  rule  as  to  boarding  and 
slighting-  passengers. — The  rule  as 
to  the  care  required  by  street  car 
conductors  in  stopping  and  holding 
the  cars  to  receive  passengers  is  the 
same  as  that  applicable  in  discharg- 
ing them.  Keeley  v.  City  Electric 
R.  Co.,  168  Mich.  79,  133  NW  1086. 

[f]  Degree  of  oare  dependent  on 
hasard. — what  would  constitute  a 
high  degree  of  care  In  starting  a 
street  car  stopped  to  turn  a.  switch 
where  passengers  are  not  expected 
to  alight  might  not  constitute  such 
a  degree  of  care  in  starting  a  car 
stopped  at  a  place  for  passengers  to 
get  aboard  and  alight,  the  amount  of 
the  diligence  required  depending  on 
the  hasard  involved.  Rapid  Transit 
R.  Co.  v.  Strong,  (Tex.  Civ.  A.)  108 
SW  394. 

[gl  Guard  rail  up. — Where  the 
guard  rail  on  the  side  of  a  street 
car  Is  up.  although  It  has  been 
pushed  up  by  passengers  and  not  by 
the  conductor  who  has  left  his  post 
to  throw  a  switch,  It  Is  an  invita- 
tion to  passengers  to  board,  and  the 
railroad  company  is  liable  for  inju- 
ries sustained  in  attempting  to  get 
on  by  the  falling  of  the  guard  rail. 
Brown  v.<  Ashevflle  Power,  etc.,  Co., 
171   N.   C.  555,   88  SE  858. 

liability  of  street  car  company 
generally  see  supra  5  1306. 

66.  Anderson  v.  Citizens'  St.  R. 
Co.,  12  Ind.  A.  194.  38  NE  1109: 
Louisville  R.  Co.  v.  Wilder.  143  Ky. 
436,  136  SW  892:  Catterson  v.  Brook- 
lyn Heights  R.  Co.,  132  App.  Div.  399, 
♦116  NYS  760. 


"The  strong  and  active  do  not  need 
the  same  degree  of  care  to  save  them 
from  Injury  as  do  children,  or  feeble. 
Infirm  or  aged  persons,  or  persons 
who  are  encumbered  with  babies  or 
bundles.  It  might  be  due  care  as  to 
one  to  start  the  car  when  he  had 
gotten  on  the  platform,  and  to  an- 
other when  he  entered  the  car  door, 
while  as  to  another  it  would  be  negli- 
gence to  start  before  he  had  reason- 
able opportunity  to  be  seated.  But 
all  these  classes  of  persons  have  the 
right  to  use  the  car,  and  to  each 
considering  his  age,  health  and  the 
conditions  attending  him  the  same 
high  degree  of  care  is  due,  and  it  is 
Incumbent  upon  the  operators  of  cars 
to  exercise  this  high  degree  of  care 
to  discover  the  situation  and  condi- 
tion .of  passengers  so  that  they  may 
be  in  a  position  to»exerclse  towards 
each  the  degree  of  care  his  situation 
and  condition  demands."  Louisville 
R.  Co.  v.  Wilder,  143  Ky.  436,  440. 
136  SW  892. 


[a]  A  oar-tier's  duty  to  a  woman 
with  an  infant  does  not  end  when 
she  alights,  but  continues  until  she 
has  a  reasonable  opportunity  to  take 
her  child  from  the  hands  of  a  fellow 
passenger  who  Is  handing  it  to  her. 
Catterson  v.  Brooklyn  Heights  R.  Co., 
132  App.   Div.   399.   116   NYS  760. 

166.  North  Chicago  St.  R.  Co.  v. 
Canfield.  118  111.  A.  353;  Nlrk  v. 
Jersey  City,  etc.,  R.  Co..  75  N.  J.  L. 
442.  68  A  158;  Kuhn  v.  Milwaukee 
Electric  R..  etc,  Co.,  158  Wis.  526, 
149  NW  220,  AnnCasl916E  678.  See 
also  supra  f  1348. 

.  [a]  Opening  door.— Where  a  pas- 
senger on  the  rear  platform  of  a 
trolley  car  Is  injured  by  falling  out 
of  the  door  after  it  Is  opened  by  a 
conductor,  and  It  does  not  appear 
that  the  door  Is  maintained  to  assist 
passengers  in  preserving  their  equi- 
librium, but  to  allow  Ingress  and 
egress.  It  is  not  negligence  to  open 
such  door  to  enable  passengers  to 
alight  where  It  Is  not  a  dangerous 
place  for  them  to  get  down.  Nlrk 
v.  Jersey  City,  etc.,  St.  R.  Co.,  76  N. 
J.  L.  642,  68  A  158. 

67.  North  Chicago  St.  R.  Co.  v. 
Canfleld,  118  111.  A  853. 

66.  West  Chicago  St.  R.  Co.  v. 
Buckley.  102  111.  A.  314  [aff  200  111. 
260,  65  NE  708]. 

Oar*  at  other  than  regular  stop- 
pins'   places    see   generally    supra   { 

66.  Chicago  City  R.  Co.  v.  Lowits, 
119  111.  A.  360  [aff  218  111.  24.  75  NE 
7651;  Devroe  v.  Portland  R.,  etc.,  Co., 
64  Or.  547,  131  P  304. 

70.  Del. — File  v.  Wilmington  City 
R.  Co.,  23  Del.  463,  80  A  623;  Coyle 
v.  People's  R.  Co..  23  Del.  454.  80  A 
638:  Elliott  v.  Wilmington  City  "R. 
Co.,  22  Del.  570.  73  A  1040;  Relss 
v.  Wilmington  City  R.  Co.,  67  A 
153;  Waller  v.  Wilmington  City  R. 
Co..   21   Del.  374,  61   A  874. 

III. — Stewart  v.  East  St.  Louis  R. 
Co.,  178  III.  A  477. 

Md. — Hayes  v.  United  R.,  etc.,  Co., 
124  Md.   687,  93  A  226. 

Mass. — Olund  v.  Worcester  Cons. 
St.  R.  Co..  205  Mass.  644.  92  NE  720. 

Mich. — Beattle  v.  Detroit  United 
R.  Co.,  158  Mich.  243,  122  NW  657 
[clt  CycJ. 

Mo. — Bell  v.  Central  Electric  R. 
Co..  125  Mo.  A.  660,  103  SW  144: 
Buck  v.  People's  St.  R.,  etc.,  Co.,  46 
Mo.  A.  565. 
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mit  it  so  to  do.71 

[$  1365]  c.  Time  for  Boarding  or  Alighting  in 
General.  While  receiving  or  discharging  passengers, 
the  car  should  be  held  stationary  for  a  reasonable 
length  of  time,  due  regard  being  had  to  the  circum- 
stances and  conditions  surrounding  the  particular 


Pa. — Crlssey  v.  Hestonvllle,  etc.. 
Pass.  R.  Co.,  75  Pa.  83. 

Tex. — Texas  Tract.  Co.  v.  Hanson, 
(Civ.  A.)    124  SW  494. 

[a]  Although,  a  street  is  covered 
with  water  making  It  necessary  for 
passengers  alighting  from  street  cars 
to  wade  through  It  to  reach  the  side- 
walk, such  condition,  if  reasonably 
safe,  does  not  relieve  the  street  rail- 
road company  from  Its  duty  to  stop 
its  car  at  the  usual  place  to  dis- 
charge or  receive  passengers.  Stew- 
art v.  East  St.  Louis  R.  Co.,  173  111. 
A.  477. 

[b]  Ordinance  fixing  place.— (1) 
An  ordinance  providing  where  cars 
shall  stop  at  street  Intersections  is 
not  competent  for  the  purpose  of 
showing  where  a  street  car  should 
stop  at  a  point  where  the  cars  merely 
turn  a  street  corner.  West  Chicago 
St.  R.  Co.  v.  Brown,  112  111.  A.  361. 
(2)  But,  under  an  ordinance  requir- 
ing a  street  railroad  to  stop  at  street 
crossings  where  passengers  request 
It.  where  the  conductor  receives  the 
fare  and  is  then  Informed  that  the 
passenger  wants  to  alight  at  a  par- 
ticular street,  he  must  stop  the  car 
there  to  permit  the  passenger  to 
alight.  Texas  Tract.  Co.  v.  Hanson, 
(Tex.  Civ.  A.)  121  SW  494. 

[c]  Place  not  scheduled. — The 
conductor  of  an  electric  street  car  Is 
not  required  to  stop  the  car  at  a 
place  not  scheduled,  and  his  failure 
so  to  do  is  not  negligence  on  the 
part  of  the  carrier.  Olund  v.  Wor- 
cester Cons.  St.  R.  Co.,  206  Mass. 
644,  92  NE  720. 

[d]  STear  side  of  street. — In  the 
absence  of  evidence  of  a  custom  to 
stop  a  street  car  having  exits  at 
both  ends,  so  that  the  rear  exit  ■  is 
over  the  near  side  of  an  intersect- 
ing street  in  a  suburban  part  of 
town,  it  is  not  negligent  to  stop 
the  car  with  the  front  exit  touch- 
ing the  near  side  of  the  cross 
street,  although  thereby  a  passenger 
in  the  nighttime  alighted  from  the 
rear  exit,  thinking  she  was  on  the 
cross  street,  and  walked  across  the 
tracks  at  right  angles,  and  fell  into 
a  culvert  not  in  the  right  of  way, 
the  place  of  alighting  being  in  itself 
safe.  Hayes  v.  United  R.,  etc.,  Co., 
124  Md.  687,  93  A  226.  Safety  of 
place  for  boarding  or  alighting  see 
generally  supra  I  1340. 

[e]  Bequest  to  stop  at  cross 
street. — On  the  Issue  of  negligence 
In  stopping  a  car  with  the  front  exit 
touching  the  near  side  of  a  cross 
street,  when  plaintiff,  a  passenger, 
thought  that  the  rear  exit  was  on 
the  cross  street,  whereby  she  was 
injured,  a  request  by  plaintiff  to  the 
conductor  to  let  her  oft  at  the  cross 
street  cannot  be  construed  into  a 
request  to  have  the  rear  exit  stop 
on  the  cross  street.  Hayes  v.  United 
R..  etc.,  Co..  124  Md.  687.  93  A  226. 

Duty  to  stop  at  destination  see 
generally  supra  S  1564. 

71.  D.  C. — Anacostia,  etc.,  R.  Co. 
v.  Klein,  8  App.  76. 

Mo. — Bell  v.  Central  Electric  R. 
Co.,  125  Mo.  A.  660,  103  SW  144; 
Maguire  v.  St.  Louis  Transit  Co.,  103 
Mo.  A.   459,   78  SW  838. 

N.  Y. — Mulligan  v.  Metropolitan  St. 
R.  Co.,  89    App.  Div.  207,  85    NTS    791. 

R.  I. — Canham  v.  Rhode  Island  Co., 
35  R.  I.   177.  85  A   1050. 

Tex. — Fuller  v.  Denlson.  etc.,  R. 
Co..  32  Tex.  Civ.  A.  399,  74  SW  940. 

But  see  Fox  v.  Denver  City  Tram- 
way Co..  57  Colo.  611,  143  P  278 
(holding  that  negligence  of  the  rao- 
torman  of  an  approaching  street  car 
in  failing  to  stop,  In  response  to  the 
signal  of  a  prospective  passenger,  at 
a    place    designated    by    a    sign   as   a 


regular  stopping  place,  so  as  to  af- 
ford an  opportunity  to  board  the  car, 
is  not  such  negligence  as  will  sup- 
port an  action  for  Injury  to  the  pas- 
senger's person). 

[a]  xregllgeace  in  obeying  signal. 
— The  failure  of  the  motorman  on  a 
street  car  to  exercise  reasonable  care 
in  listening  for  signals  to  stop  the 
car  given  by  a  passenger  who  desires 
to  alight,  in  consequence  of  which 
he  does  not  stop  the  car,  and  the  pas- 
senger Is  injured  in  attempting  to 
alight  from  it  while  In  motion,  is  ac- 
tionable negligence.  Fuller  v.  Denl- 
son, etc.,  R.  Co.,  32  Tex.  Civ.  A.  399, 
74  SW  940. 

[b]  Custom  Where  street  cars 
are  in  the  habit  of  stopping  on  sig- 
nal at  a  certain  place,  the  failure  so 
to  do.  resulting  in  injury  to  the  per- 
Bon  signaling,  constitutes  negligence. 
Trleber  v.  New  York,  etc.,  R.  Co.,  134 
App.  Div.  661.  119  NYS  439  [aff  201 
N.  Y.  620,  94  NE  1099]. 

72.  Benson  v.  Wilmington  City  R. 
Co.,  24  Del.  202.  75  A  793;  Louisville, 
etc..  Tract.  Co.  v.  Korbe,  (Ind.  A.)  90 
NE  483;  Weeks  v.  Boston  El.  R.  Co., 
190  Mass.  563.  77  NE  664;  Shanahan 
v.  St.  Louis  Transit  Co.,  109  Mo.  A. 
228.  83  SW  783. 

[a]  Where  a  passenger  has  a 
young-  girl  with  her,  extra  time 
should  be  allowed  her  in  alighting, 
in  view  of  her  delay  necessary  to 
assist  her  companion  to  alight.  Han- 
non  v.  St.  Louis  Transit  Co.,  102  Mo. 
A  216.  77  SW  158. 

78.  U.  S. — Washington,  etc.,  R.  Co. 
v.  Tobriner,  147  U.  S.  671,  13  SCt  667, 
37  L.  ed.  284;  Van  de  Venter  v.  Chi- 
cago City  R.  Co.,  26  Fed.  82. 

Cal. — Franklin  v.  Vlsalla  Electric 
R.  Co.,  21  Cal.  A.  270.  131  P  776. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  v.  Marr,  26  Colo.  A.  48, 141  P  142. 

Conn. — Elwood  v.  Connecticut  R., 
etc..  Co..  77  Conn.  146,  68  A  751.  1 
AnnCas  779. 

Del. — Glrardo  v.  Wilmington,  etc., 
Tract.  Co.,  90  A  476;  Freeman  v.  Wil- 
mington, etc..  Tract.  Co.,  26  Del.  107. 
80  A  1001;  Butler  v.  Wilmington  City 
R.  Co..  25  Del.  262,  78  A  871;  Benson 
v.  Wilmington  City  R.  Co.,  24  Del. 
202.  75  A  793:  File  v.  Wilmington 
City  R.  Co.,  23  Del.  463,  80  A  «23; 
Coyle  v.  People's  R.  Co..  23  Del.  454, 
80  A  638;  Elliott  v.  Wilmington  City 
R.  Co.,  22  Del.  670,  73  A  1040;  Reiss 
V.  Wilmington  City  R.  Co.,  67  A  163; 
Waller  v.  Wilmington  City  R.  Co.,  21 
Del.  374,  61  A  874. 

D.,  C. — Washington,  etc.,  R.  Co.  v. 
Grant,  11  App.  107;  Anacostia,  etc., 
R.  Co.  v.  Klein,  8  App.  75. 

Ga. — Atlanta  R.  Co.  v.  Randall,  117 
Ga.  165,  43  SE  412. 
.  111. — Crauf  v.  Chicago  City  R.  Co., 
235  111.  262,  85  NE  235  [aff  136  111. 
A.  66];  North  Chicago  St.  R.  Co.  v. 
Brown.  178  111.  187,  62  NE  864;  Chi- 
cago West  Div.  R.  Co.  v.  Mills.  106 
111.  63;  Reynolds  v.  Alton,  etc.,  Tract. 
Co.,  194  111.  A.  87;  Robinson  v.  Chi- 
cago City  R.  Co.,  182  111.  A.  S3; 
Wayne  v.  St.  Louis,  etc.,  R.  Co.,  165 
111.  A.  353:  West  Chicago  St.  R.  Co. 
v.  James,  69  111.  A.  609. 

Ind. — Terre  Haute,  etc.,  Tract.  Co. 
v.  York.  (A.)  110  NE  999;  Neely  v. 
Louisville,  etc..  Tract.  Co.,  53  Ind.  A. 
659,  102  NE  455. 

Kan. — Leavenworth  Electric  R.  Co. 
v.  Cuslck.  60  Kan.  590,  67  P  519,  72 
AmSR  374. 

Ky. — Louisville,  etc.,  R.  Co.  v.  App., 
157  Ky.  246,  162  SW  1123:  Samuels 
v.  Louisville  R.  Co.,  151  Ky.  90.  161 
SW  37;  Lexington  R.  Co.  v.  Lowe, 
143  Ky.  339.  136  SW  618;  Bullitt  v. 
Louisville  R.  Co..  142  Ky.  670.  134 
SW  1153:  Paducah  St.  R.  Co.  v. 
Walsh,  58  SW  431,  22  KyL  632; 
Louisville   R.    Co.   v.   Rammaker,    51 


passengers,"  to  allow  them,  in  the  exercise  of  reason- 
able care  and  diligence  on  their  part,  to  board  or  to 
alight  in  safety,  and,  if  the  carrier  fails  to  hold 
the  ear  a  sufficient  length  of  time  to  allow  them 
such  an  opportunity,  it  is  liable  for  the  resulting 
injuries,73  although  the  passenger  so  injured  is  not 

SW  175,  21  KyL  250:  Luts  ▼.  Louis- 
ville R.  Co..  48  SW  1080.  20  KyL 
1163;  Belt  Electric  Line  Co.  v.  Tom- 
lln,  40  SW  925.  19  KyL  433. 

Md. — United  R.,  etc.,  Co.  v.  Weir. 
102  Md.  286,  62  A  588;  Central  R.  Co. 
v.  Smith,  74   Md.  212,  21  A  708. 

Mass. — McGlinchy  v.  Boston  El. 
R.  Co.,  206  Mass.  7,  91  NE  882. 

Minn. — Steeg  v.  St.  Paul  City  R. 
Co..  50  Minn.  149,  62  NW  393.  16  LEA 
3T9. 

Mo. — Barth  v.  Kansas  City  El.  R. 
Co.,  142  Mo.  635.  44  SW  778;  Fields 
v.  Metropolitan  St.  R.  Co..  1(9  Mo.  A. 
624,  155  SW  846;  Monroe  v.  United 
R.  Co..  164  Mo.  A.  39.  133  SW  645: 
Zeller  v.  Metropolitan  St.  R.  Co..  153 
Mo.  A.  613,  134  SW  1067;  Klnyoun  v. 
Metropolitan  St.  R.  Co.,  163  Mo.  A. 
477.  134  SW  15;  Johnson  v.  St.  Jo- 
seph R.  etc.,  Co.  143  Mo.  A.  37*.  128 
SW  243;  Jones  v.  Springfield  Tract. 
Co..  137  Mo.  A.  408.  118  SW  675; 
Stevens  v.  Kansas  City  El.  R.  Co., 
126  Mo.  A.  619,  105  SW  26:  Bell  v. 
Central  Electric  R.  Co.,  125  Mo.  A. 
660.  108  SW  144;  Shanahan  v.  St. 
Louis  Transit  Co.,  109  Mo.  A.  228. 
83  SW  783;  Duffy  v.  St.  Louis  Tran- 
sit Co.,  104  Mo.  A.  235.  78  SW  831. 

Mont — Lehane  v.  Butte  Electric 
R.  Co.,  37  Mont.  564,  97  P  1038. 

N.  Y. — Masterson  v.  Crosstown  St. 
R.  Co.,  201  N.  Y.  499.  94  NE  1086; 
Maher  v.  Central  Park.  etc.  R.  Co.. 
67  N.  Y.  62;  Speck  v.  International 
R.  Co.,  133  App.  Div.  802,  118  NYS 
71;  Johnston  v.  New  York  City  R. 
Co.,  120  App.  Div.  466.  104  NYS  10S9; 
De  Rosas  v.  Metropolitan  St.  R.  Co., 
18  App.  Div.  296,  43  NYS  27J_  He- 
Swyny  v.  Broadway,  etc..  R.  Co..  4 
Silv.  Sup.  495,  7  NYS  456;  Lam  line 
v.  Houston,  etc.,  R.  Co..  14  Daly  144. 
6  NYSt  248:  Goldwasxer  v.  Metro- 
politan St.  R.  Co.,  32  Misc.  682.  66 
NYS  505;  Flanagan  v.  Metropolitan 
St.  R.  Co.,  31  Misc.  820.  64  NYS  171; 
Weiss  v.  Metropolitan  St.  R.  Co..  29 
Misc.  332,  60  NYS  473;  Friedman  v. 
Consolidated  Tract.  Co..  24  Misc.  764. 
53  NYS  410;  Schalscha  v.  Third  Ave. 
R.  Co..   19  Misc.   141,  43  NYS   261. 

N.  C— Clark  v.  Durham  Tract,  Co.. 
138  N.  C.  77.  50  BE  518.  107  AmSR 
626. 

Pa. — Donnelly  v.  Buffalo,  etc. 
Tract.  Co.,  40  Pa.  Super.  110. 

Tex. — San  Antonio  Tract.  Co.  v. 
Urban,  (Civ.  A.)_  156  SW  1028;  Citi- 
zens' R.  Co.  v.  Farley,  (Civ.  A.)  12* 
SW  94. 

B.  C. — Arm  I  shaw  v.  British  Colum- 
bia Electric  R.  Co..  18  B.  C.  162. 

"If  a  street  car  stops  to  take  on 
or  let  off  passengers,  or  stops  at  a 
place  where  passengers  may  get  off 
or  on,  though  not  a  regular  stopping 
place,  those  In  charge  of  the  car 
must  wait  a  sufficient  length  of  time 
to  enable  passengers  attempting  to 
get  off  or  on,  to  alight  or  get  on  la 
safety,  by  the  exercise  of  reasonable 
diligence."  Washington,  etc..  R.  Co. 
v.  Grant.  11  App.   (6.  C.)   107.  113. 

[a]  Duty  to  stop  for  re—  onsnls 
time. — A  street  railroad  company  is 
under  the  absolute  duty  to  stop  Its 
cars  a  reasonable  length  of  time  to 
allow  passengers  to  board  them. 
Citizens'  R.  Co.  v.  Farley,  (Tex.  Civ. 
A.)  136  SW  94. 

[b]  ctteaa 
The  duty  of  a  street  railroad  com- 
pany to  afford  its  passengers  reason- 
able opportunity  to  get  off  its  cars 
is  no  greater  than  that  of  the  ordi- 
nary steam  railroad  company.  Boone 
v.  Oakland  Transit  Co.,  139  Cal.  490. 
73    P  243 

[c]  When  dnty  arisen. — The  duty 
of  a  street  car  company  to  give  a 
person  a  fair  and  reasonable  chance 
to  get  aboard  Its  car  does  not  arise 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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seen  by  those  in.  charge  of  the  ear.74  And  this 
role  applies,  although  the  car  has.  stopped  for  pur- 
poses other  than  taking  on  or  setting  down  pas- 
sengers, if  it  is  stopped  under  circumstances  which 
amount  to  an  invitation  to  passengers  to  board  or 
alight." 

The  length  of  time  for  which  the  car  must  be 
held  stationary  must  in  general  be  such  as  to  en- 
able passengers  attempting  to  get  on  or  off  to  reach 
a  place  of  safety  either  on  the  street  or  in  the  car 
before  it  is  started.** 

[,  1366]  d.  Starting  Oar  before  Passenger 
Seated.     As  a  general  rule  it  is  sufficient,  as  re- 


gards a  boarding  passenger,  that  the  car  is  held 
stationary  until  he  has  reached  a  place  of  safety 
on  the  car,77  and  hence,  although  a  contrary  rule 
has  been  stated,78  it  is  generally  held  that  it  is  not 
necessary  .to  hold  a  oar  until  a  passenger  is  seated, 
and  that  the  carrier  is  not  liable  for  injuries  sus- 
tained by  a  passenger  while  in  the  act  of  taking 
a  seat,  in  consequence  of  the  starting  of  the  car, 
unless  it  is  started  in  a  violent,  unusual,  or  reckless 
manner,10  or  unless  the  unusual  conditions  ami  cir- 
cumstances' surrounding  a  particular  passenger,  as 
in  case  of  an  enfeebled  or  infirm  passenger,  require 
that  the  car  be  held  until  he  is  seated.81     It  has 


until  the  car  has  been  brought  to  a 
stop  or  the  person  has  been  Invited 
to  board  it.  Schwarts  v.  New  York 
City  R.  Co.,  65  Misc.  214,  105  NTS  1. 
[d]  ZMlatoxr  pa— anger,— A  street 
car  is  not  required  to  wait  an  unrea- 
sonable time  for  a  dilatory  passen- 
Ser.  Fields  v.  Metropolitan  St.  R. 
o.,   1«9  Mo.  A.  (24,  155  SW  845-. 

74.  Washing-ton,  etc.,  R.  Co.  V. 
Grant.  11  App.  <D.  C.)  107;  West 
Chicago  St  R.  Co.  v.  James,  ft  111. 
A.  60S. 

75.  Ind. — Citizens'  St.  R  Co.  v. 
Jolly,  161  Ind.  80.  67  NH  936. 

Ky. — Belt  Electric  Line  Co.  v.  Tora- 
Hn.   40  SW  826,  19  KyL  433. 

Mass. — Buckley  v.  Boston  El.  R. 
Co..  216  Mass.  60,  102  NE  75. 

Mo. — Parks  v.  St.  Louis  Transit 
Co.,  119  Mo.  A.  445,  96  SW  426. 

N.  C. — Brown  v.  Ashevllle  Power, 
etc..  Co.,  171  N.  C.  665.  88  SE  858. 

Tex. — Citizens'  R.  Co.  v.  Hall.  (Civ. 
A.)  138  SW  434. 

[a]  Implied  Invitation*— The  stop- 
ping of  a  street  car  at  a  place  where 
it  is  customary  for  passengers  to 
board  the  same  constitutes  an  im- 
plied invitation  to  persons  waiting  to 
take  passage  thereon  at  that  point  to 
board  the  same  if  they  desire  so  to 
do.  Citizens'  St.  R.  Co.  v.  Jolly,  161 
Ind.  80,  67  NE  935;  Brown  v.  Ashe- 
vllle Power,  etc.,  Co.,  171  N.  C.  656, 
88  SE  8E8. 

tb]  Bscs.il  of  Invitation*— Where 
a  passenger  Is  not  in  a  nositlon  to 
avail  himself  of  the  Invitation  to 
board  a  street  car,  the  conductor  may 
recall  the  Invitation,  implied  from 
stopping,  at  any  time  before  actually 
accepted.  Buckley  v.  Boston  El.  R. 
Co..   216  Mass.  60,  102  NE  76. 


[cl  Where  a  ear  Is  stopped  only 
to  discharge  passengers,  the  carrier 
is  not  liable  If  a  person  attempts  to 


board  It,  and  the  conductor  warns 
him  not  to  do  so,  in  a  tone  of  voice 
sufficiently  loud  to  be  heard  by  an 
ordinary  person,  although  he  did  not 
in  fact  hear.  Maxey  v.  Metropolitan 
St.   R.  Co..  95  Mo.  A,  803,  68  SW  1062. 

70.  Ala. — Birmingham  R.,  etc.,  Co. 
r.  McGlnty,  158  Ala.  410,  48  S  491. 

Cal. — Boone  v.  Oakland  Transit  Co., 
139  Cal.  490.  73  P  243. 

D.  C. — Anacostia,  etc.,  R.  Co.  v. 
Klein.  8  App.  75. 

III. — Bloomington,  etc.,  R.  Co.  v. 
Zimmerman.  101  111.  A.  184. 

Ind. — Union  Tract.  Co.  v.  Stceloff, 
34   Ind.  A.  511,  72  NE  266. 

Iowa. — Boice  v.  Des  Moines  City  R. 
Co.,  153  Iowa  472,  133  NW  667. 

Kan. — Leavenworth  Electric  R.  Co. 
v.  Cusick,  60  Kan.  690,  57  P  619,  72 
AmSR  374. 

La Sharp  v.  New  Orleans  City  R. 

Co..  Ill  La.  895,  36  S  614,  100  AmSR 
488. 

Mass. — Saunders  v.  Boston  El.  R. 
Co.,  216  Mass.  366.  103  NE  779: 
Flanagan  v.  Boston  El.  R  Co.,  216 
Mass.  387,  103  NE  905;  Benoit  v. 
Boston,  etc..  St.  R.  Co.,  216  Mass.  320, 
103  NE  830;  Rand  v.  Boston  El.  R. 
Co..  198  Mass.  569,  84  NE  841. 

Mich. — Formlller  v.  Detroit  United 
R.  Co.,  164  Mich.  653.  ISO  NW  347; 
Beattie  v.  Detroit  United  R.  Co.,  158 
Mich.  243,  246,  122  NW  567  [quot 
Cycl. 

Minn.— Miller  v.  St.  Paul  City  R. 
Co.,  66  Minn.  192,  68  NW  862. 

Mo. — Dougherty  v.  Missouri  R.  Co., 
81  Mo.  825  [afl  9  Mo.  A.  478);  Brady 


v.  Springfield  Tract  Co.,  140  Mo.  A. 
421,    124    SW   1070;    Miller   v.   Metro- 

§olltan  St.  R.  Co.,  125  Mo.  A.  414,  102 
W  692;  Stoddard  v.  St  Louis,  etc., 
R.  Co.,  106  Mo.  A.  512,  80  SW  38; 
Maguire  v.  St.  Louis  Transit  Co.,  103 
Mo.  A.  459,  78  SW  838;  Scamell  v.  St. 
Louis  Transit  Co.,  102  Mo.  A.  198,  76 
SW  660. 

N.  T. — Maher  v.  Central  Park,  etc., 
R  Co.,  67  N.  T.  62;  Copeland  v. 
Metropolitan  St  R.  Co.,  78  App.  Dlv. 
418,  79  NYS  1054  [aft  177  N.  Y.  570 
mem,  69  NE  1121  mem};  Dochter- 
mann  v.  Brooklyn  Heights  R.  Co.,  82 
App.  Dlv.  13,  52  NYS  1051  [aft  164 
N.  Y.  686.  58  NE  1087} ;  Flanagan  v. 
Metropolitan  St  R.  Co.,  81  Misc.  820, 

64  NYS    379    [air   32   Misc.   706   mem, 

65  NYS  1182  mem];  Weiss  v.  Metro- 
politan St  R.  Co.,  29  Misc.  332,  60 
NYS  473. 

N.  C. — Asbury  v.  Charlotte  Electric 
R.,  etc.,  Co.,  125  N.  C.  568,  34  SE  654. 

Oh. — Ashtabula  Rapid  Transit  Co. 
v.  Holmes,  67  Oh.  St.  153.  65  NE  877. 

Pa. — Holmes  v.  Allegheny  Tract 
Co..   153   Pa.   152,  25  A  640. 

Tenn.— Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn.  467,  75  SW  713. 

[a]  In  vestibule. — An  elevated 
railroad  company  is  not  liable  for 
Injuries  sustained  in  starting  a  car 
before  a  passenger  has  entered  the 
car  from  the  vestibule.  Martin  v. 
Boston  El.  R.  Co.,  216  Mass.  361,  108 
NE  828. 

Duty  to  see  that  passenger  has 
reached  a  place  of  safety  generally 
see  infra  i  1369. 

77.  See  supra  5  1365;  infra  }  1369. 
7S.    Walters  v.  Pennsylvania  Tract 

Co.,  161  Pa.  36.  28  A  941. 

J  a]  In  Pennsylvania  it  has  been 
d  that  where  a  street  car  has 
stopped,  or  is  in  the  act  of  stopping;, 
or  is  In  such  a  condition  of  running 
or  stopping  as  induces  an  intending 
passenger  to  think  that  it  is  about 
to  stop,  the  passenger  has  a  right  to 
get  on,  and,  if  the  car  starts  before 
he  is  safely  seated  In  the  car,  and  an 
Injury  results  therefrom,  the  com- 
pany is  liable.  Walters  v.  Pennsyl- 
vania Tract.  Co.,  161  Pa.  86,  28  A 
941;  Austrian  v.  United  Tract  Co., 
19  Pa,  Super.  329. 

78.  U.  S. — Bellamy  v.  Missouri, 
etc..  R.  Co.,  215  Fed.  18,  131  CCA  826, 
LRA1915A  1. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Hawkins,  158  Ala.  86,  44  S  983,  16 
LRANS  1077. 

D.  C. — Connor  v.  Washington  R., 
etc.,  Co.,  43  App.  329. 

Ky. — Louisville  R  Co.  v.  Wilder, 
143  Ky.  436,  136  SW  892;  Lexington 
R.  Co.  v.  Brltton.  ISO  Ky.  676,  114  SW 
295;  Bennett  v.  Louisville  R.  Co.,  122 
Ky.  69,  90  SW  1052,  28  KyL  998,  121 
AmSR  453,  4  LRANS  558  and  note; 
Howard  v.  Louisville  R  Co.,  105  SW 
932,  32  KyL  309. 

La. — Sharp  v.  New  Orleans  City 
R.  Co.,  Ill  La.  395,  36  S  614,  100 
AmSR  488. 

Mass. — Benoit  v.  Boston,  etc.,  St. 
R.  Co..  216  Mass.  320.  103  NE  820; 
Sauvan  v.  Citizens'  Electric  St.  R. 
Co.,  197  Mass.  176,  83  NE  405;  Weeks 
v.  Boston  El.  R.  Co.,  190  Mass.  563, 
77    NE   664. 

Mich. — Ottinger  v.  Detroit  United 
R.  Co.,  166  Mich.  106,  131  NW  628, 
34  LRANS  225  and  note,  AnnCas 
1912D  578  and  note. 

Mo. — Barth  v.   Kansas  City  EL   R. 


Co.,  142  Mo.  635.  44  SW  778;  Miller 
v.  Metropolitan  St.  R.  Co.,  125  Mo.  A. 
414,  102  SW  592. 

N.  Y. — Canavan  v.  Interurban  St. 
R.  Co.,  87  NYS  491. 

[a]  Season  for  role.— "So  com- 
mon and  unavoidable  is  the  over- 
crowding of  street  cars  that  straps 
are  usually  provided,  and,  if  these 
cars  could  not  lawfully  be  started 
until  all  passengers  were  seated,  or 
If  acceleration  of  and  checking  speed 
could  not  be  prompt,  the  efficiency  of 
Buch  cars  would  be  seriously  Im- 
paired." Ottinger  v.  Detroit  United 
R.  Co.,  166  Mich.  106,  108,  181  NW 
528,  34  LRANS  225,  AnnCasl912D  678. 

tb]  Signal  to  start, — A  conductor 
is  not  bound  to  notify  a  strong, 
healthy  passenger  who  has  boarded 
the  car,  but  has  not  secured  a  seat, 
that  he  is  about  to  give  the  signal 
to  start  the  car.  Weeks  v.  Boston 
El.  R.  Co.,  190  Mass.  663,  77  NE 
654.  i 

[c]  Where  there  is  no  vacant  seat, 
the  passenger  should  be  given  a  rea- 
sonable time  to  reach  a  place  where 
he  may  support  himself  while  stand- 
ing, and  If  the  car  is  started  be- 
fore the  passenger  has  reached  a 
place  of  safety,  the  start  must  be 
gradual  to  avoid  the  danger  of 
throwing  him  down.  Miller  v. 
Metropolitan  St.  R.  Co.,  126  Mo.  A. 
414,   102  SW  592. 

SO.  Ala. — Birmingham  R..  etc., 
Co.  v.  Hawkins,  153  Ala.  86,  44  8 
982,  16  LRANS  1077. 

Ky. — Howard  v.  Louisville  R,  Co, 
105  SW  932,  82  KyL  309. 

Mass. — Nolan  v.  Newton  St  R.  Co., 
206  Mass.  384,  92  NE  605;  Sauvan  v. 
Citizens'  Electric  St  R  Co.,  197  Mass. 
176,   88    NE  405. 

Mo. — Barth  v.  Kansas  City  El.  R 
Co..  142  Mo.  636.  44  SW  778;  Gabriel 
v.  Metropolitan  St  R.  Co.,  164  Mo. 
A.  66,  148  SW  168. 

N.  Y. — Dochtermann  v.  Brooklyn 
Heights  R.  Co.,  32  App.  Dlv.  13.  52 
NTS  1061  Caff  164  N.  Y.  586  mem,  68 
NE  1087  mem]. 

Utah.— Dlckert  v.  Salt  Lake  City 
R  Co.,  20  Utah  294,  59  P  95. 

[a]  Woman  thrown  to  floor*— 
Where  the  construction  and  method 
of  propulsion  of  a  surface  car  are. 
such  as  to  involve  a  serious  Jerk  In 
starting,  a  Jury  would  be  warranted 
In  Inferring  want  of  ordinary  care  in 
its  operation  from  the  fact  that  a 
woman  passenger  was  thrown  to  the 
floor  and  injured  through  the  start- 
ing of  the  car  before  she  was  able 
to  reach  a  seat  Dochtermann  v. 
Brooklyn  Heights  R.  Co.,  32  Apo. 
Dlv.  13,  52  NYS  1051  [aft1  164  N.  Y. 
586  mem,  58  NE  1087  mem]. 

81.  U.  S. — Bellamy  v.  Missouri, 
etc.,  R.  Co.,  216  Fed.  18,  131  CCA 
326,  LRA1915A  1. 

D.  C. — Connor  v.  Washington  R., 
etc.,  Co.,  48  App.  329. 
Ky. — Lexington  R.  Co.  v.  Brltton. 
180  Ky.  676,  114  SW  295:  Bennett 
v.  Louisville  R.  Co.,  122  Ky.  59,  90 
SW  1062.  28  KyL  998.  121  AmSR  458, 
4  LRANS  568  and  note. 

Mich. — Ottinger  v.  Detroit  United 
R.  Co.,  166  Mich.  106,  181  NW  528, 
34  LRANS  225  and  note,  AnnCas 
1912D  578  and  note. 

Mo. — Brady  v.  Springfield  Tract. 
Co.,  140  Mo.  A.   421     124  SW  1070. 

N.  J. — Herblch  v.  North  Jersey,  etc., 
R.    CO.,    67    N.    J.    L.    674.    62    A    35* 
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been  held  that  the  driver  of  a  stagecoach  should, 
before  commencing  his  journey,  ascertain  that  the 
passengers  are  seated ;  but  in  his  journey  over  ordi- 
nary streets  and  highways,  where  frequent  or  occa- 
sional necessary  stoppages  are  made  because  of 
crowds,  parades,  or  the  like,  or  because  of  the  use 
of  the  street  or  highway  by  others  of  the  public,  he 
is  not  bound,  before  he  starts  again,  to  give  notice 
to  the  passengers  that  he  is  about  to  do  so,  or  to 
ascertain  whether  the  passengers  remained  seated 
as  before  the  stoppage  was  made.82 

[$  1367]  «.  Starting  Oar  While  Passenger  Board- 


ing or  Alighting.83  Regardless  at  the  length  of 
time  for  which  a  car  is  stopped,  and  although 
it  is  stopped  for  a  length  of  time  which  would  be 
reasonable  under  ordinary  conditions,  if  the  con- 
ductor or  the  motorman  in  charge  of  the  ear  knows 
or  has  reason  to  know  that  a  passenger  is  in  the 
act  of  boarding  or  alighting,  it  is  negligence  sud- 
denly or  recklessly  to  start  or  otherwise  to  move 
the  car,  whereby  the  passenger  is  injured.84  This 
rule  applies,  although  the  car  has  stopped  at  s 
place  which  is  not  a  regular  stopping  place,89  and 
for  a  purpose  other  than  for  receiving  or  discharg- 


[rev   6E    N.   J.    L.   S81.    47   A   427]. 

Wash. — Rice  v.  Puget  Sound  Tract., 
etc.,   Co..    80   Wash.    47,    141    P   191. 

[a]  ''The  passenger  way  be  so 
Infirm,  by  reason  of  infancy,  or  old 
age,  or  sickness,  or  lameness,  or 
other  cause,  that  even  the  ordinary 
movement  of  a  street  car  in  start- 
ing before  he  Is  seated  would  be 
likely  to  throw  him  down."  Herblch 
v.  North  Jersey  St  R.  Co.,  67  N.  J.  L. 
E74,  E76,  52  A  357  [rev  65  N.  J.  I* 
181.  47  A  427]. 

[b]  Sole  applied. — Where  an  old 
lady  in  an  enfeebled  condition  boards 
a  street  car,  the  conductor  who  has 
watched  her  is  negligent  in  giving  a 
signal  to  start  the  car  before  she 
has  had  a  reasonable  time  In  which  to 
take  a  seat,  rendering  the  railroad 
liable  for  Injuries  sustained  to  her 
by  being  thrown  against  the  side  of 
a  seat  by  the  starting  of  the  car. 
Brady  v.  Springfield  Tract.  Co.,  140 
Mo.  A.   421.   124   SW  1070. 

[c]  The  fact  that  one  taking  pas- 
sage on  a  street  ear  is  large  and 
fleshy  does  not  render  It  negligence 
for  the  operatives  of  the  car  to  fail 
to  keep  it  stationary  until  he  has 
seated  himself.  Bennett  v.  Louisville 
R.  Co.,  122  Ky.  69.  90  SW  1052,  28 
KyL  998.  121  AmSR  458,  4  LRANS 
558  and  note, 

id]  Seasonable  opportunity  to 
take  seat, — A  carrier  is  liable  for  in- 
juries from  a  fall  received  by  a 
woman  who  with  a  baby  in  her  arms 
boards  a  street  car  which  starts  be- 
fore she  reaches  a  seat,  only  if  she 
requires  more  than  ordinary  care, 
and  if  that  fact  can,  by  the  exercise 
of  the  highest  degree  of  care,  be 
discovered,  and  if  notwithstanding 
her  condition  and  Its  knowledge,  the 
carrier  fails  to  allow  her  a  reason- 
able opportunity  to  take  a  seat  be- 
fore starting  the  car;  and  hence  an 
Instruction  in  substance  telling  the 
jury  that,  if  her  situation  imposes  on 
the  carrier  the  duty  of  exercising 
more  than  usual  care,  then  she  is 
entitled  to  recover  if  the  car  started 
before  she  was  seated  is  erroneous, 
as  placing  too  great  a  burden  on  the 
carrier.  Louisville  R.  Co.  v.  Wilder. 
143  Ky-  436,  136  SW  892. 

89.  Halle  v.  Clayton,  etc,  Co.,  61 
N.  J.  L.  197.  88  A  805. 

83.  See  also  supra  i  1365;  infra 
4    1369. 

84.  U.  S.— Memphis  St.  R.  Co.  v. 
Huggins.  215  Fed.  37,  181  CCA  345. 

Cal. — Joyce  v.  Los  Angeles  R.  Co., 
147  Cal.   274.  82  P  204. 

Colo. — Denver  City  Tramway  Co.  v. 
Cowan,  51  Colo.  64,  116  P  186. 

Conn. — Post  v.  Hartford  St.  R.  Co., 
72  Conn.   862,   44  A  647. 

111. — Crauf  v.  Chicago  City  R.  Co., 
235  111.  262,  85  NE  225  [aff  136  III. 
A.  66];  Chicago  West  Div.  R.  Co.  v. 
Mills,  106  111.  63;  Fitzgerald  v. 
Sampsell,   191   111.   A.   366. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
v.  Miller,  43  Ind.  A.  717,  Si  NE  526; 
Louisville,  etc.,  Tract.  Co.  v.  Leaf, 
40  Ind.  A.  214.  79  NE  1066. 

Iowa. — Lang  v.  Marshalltown  Light, 
etc.,  Co.,  166  Iowa  548,  147  NW  917; 
Farrell  v.  Citizens'  Light,  etc.,  Co., 
137  Iowa  309,  114  NW  1068:  Root  v. 
Des  Moines  City  R  Co.,  113  Iowa 
675.   83   NW  904. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Hardin,     157    Ky.     13,     162    SW    541; 


Central  Kentucky  Tract.  Co.  v. 
Combe,  143  Ky.  629,  136  SW  1046; 
Louisville  R.  Co.  v.  Rainmaker,  51 
SW  175,  21  KyL  250. 

La. — Donovan  v.  New  Orleans  R., 
etc.,  Co.,  132  La.  239,  61  S  216,  48 
LRANS  109;  Sharp  v.  New  Orleans 
City  R.  Co.,  Ill  La.  395,  35  S  614, 
100  AmSR  488;  Bourque  v.  New 
Orleans  City,  etc.,  R.  Co..  24  S  622; 
Shannon  v.  New  Orleans  R.,  etc.,  Co., 
4   La.   A.    (Orleans)    302. 

Md. — United  R.,  etc.,  Co.  v.  Roaik, 

107  Md.  138.  68  A  511. 

Mass. — O'Loughlln  v.  Bay  State 
St.  R.  Co.,  221  Mass.  65,  108  NE 
905. 

Mich. — Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  363.  127  NW 
330;  Burke  v.  Bay  City  Tract.,  etc, 
Co.,  147  Mich.  172,  110  NW  524; 
Selby  v.  Detroit  R.  Co.,  141  Mich. 
112.  104  NW  376. 

Mo. — Benjamin  v.  Metropolitan  St. 
R.  Co.,  245  Mo.  598.  161  SW  91; 
Westervelt  v.  St.  Louis  Transit  Co., 
222  Mo.  225,  121  SW  114;  Wellman  v. 
Metropolitan  St.  R.  Co.,  219  Mo.  126, 

118  SW  31;  Behen  v.  St.  Louis  Tran- 
sit Co.,  186  Mo.  430,  85  SW  346; 
Reagan  v.  St.  Louis  Transit  Co.,  180 
Mo.  117,  79  SW  485;  Bennett  v. 
Metropolitan  St.  R.  Co.,  (A.)  180 
SW  1050;  Bobbltt  v.  United  R.  Co.. 
169  Mo.  A.  424,  158  SW  70;  Ely  v. 
Southwest  Missouri  R.  Co..  141  Mo. 
A.  708,  125  SW  833;  Ohio  v.  Metro- 
politan   St.    R.    Co.,    125    Mo.    A.    710, 

108  SW  142:  Oreen  v.  Metropolitan 
St.  R.  Co.,  122  Mo.  A.  647.  99  SW 
218;  Parks  v.  St.  Louis  Transit  Co., 

119  Mo.  A.  446,  96  SW  426;  Kohr  v. 
Metropolitan  St  R.  Co.,  117  Mo.  A. 
202.  92  SW  1146. 

Mont. — Knuckey  v.  Butte  Electric 
R.  .Co.,  45   Mont.    106,   122  P   280. 

N.  J. — Davis  v.  Camden,  etc.,  R. 
Co..  73  N.  J.  L.  416.  63  A  843. 

N.  T. — Oaniard  v.  Rochester  City, 
etc.,  R  Co.,  50  Hun  22.  2  NTS  470 
[aff  121  N.  T.  661  mem.  24  NE  1092 
mem];  Fine  v.  Interurban  St.  R.  Co., 
45  Misc.  687.  91  NTS  43;  Schoenfeld 
v.  Metropolitan  St.  R.  Co..  40  Misc. 
201.   81   NTS  644. 

N.  C. — Clark  v.  Durham  Tract  Co., 
138  N.  C.  77,  60  SB  518,  107  AmSR 
526. 

Okl. — Shawnee-Tecumseh  Tract  Co. 
v.  Wollard.  168  P  1189. 

Or. — Tompkins  v.  Portland  R.,  etc, 
Co..  77  Or.  174,  160  P  768. 

Pa. — White  v.  Columbia,  etc.,  R. 
Co.,  215  Pa.  462.  64  A  676. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Boer,  (Civ.  A.)  108  SW  199;  Inter- 
national, etc.,  R.  Co.  v.  Poe,  (Civ. 
A.)    62  SW  1071. 

Wash. — Hendrlckson  v.  Grays  Har- 
bor R.,  etc..  Co..  88  Wash.  145,  152 
P  992;  Foster  v.  Seattle  Electric  Co., 
35  Wash.   177.  76  P  995. 

Wis. — Jlrachek  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co..  139  Wis.  505,  121 
NW  326,  131  AmSR  1070. 

Que. — Montreal  St.  R  Co.  v. 
Marine,  12  DomLR  620. 

B.  C. — Armishaw  v.  British  Colum- 
bia Electric  R.  Co.,  18  B.  C.  162,  14 
DomLR    393. 

[a]  Custom  no  •zonae*— The  fact 
that  It  is  customary  for  passengers 
to  leave  the  car  while  In  motion 
does  not  excuse  the  act  of  the  driver 
In  starting  a  car  before  a  passen- 
ger has  alighted.     Louisville  R  Co. 


Whe 


v.    Rainmaker,    61    SW   175,    21   KyL 
260. 

b]  Notice  or  knowledge. — ( l ) 
lere  a  passenger  on  a  street  car 
arises  from  her  seat  and  steps  on 
to  the  step  while  the  car  is  stand- 
ing still,  and  either  the  motorman  or 
the  conductor  observes  such  act  it 
is  sufficient  notice  of  her  desire  to 
alight  Joyce  v.  Los  Angeles  R.  Co., 
147  Cal.  274,  82  P  204.  (2)  Where 
a  street  car  conductor  signals  for 
the  car  to  stop  as  it  approaches  a 
certain  street  the  operators  of  the 
car  are  bound  to  know  that  passen- 
gers may  act  on  such  signal  and  go 
to  the  platform  to  alight  when  the 
car  stops.  Ranous  v.  Seattle  Elec- 
tric Co..  47  Wash.  544.  92  P  382. 
(3)  Street  car  employees  must  take 
notice  if  the  position  of  one  who  is 
attempting  to  board  the  car  is  such 
that  the  sudden  starting  of  the  car 
would  endanger  him.  Fields  ▼. 
Metropolitan  St.  R.  Co.,  169  Mo.  A. 
624,  155  SW  845. 

[c]  TilahHtty  not  dependent  oa 
knowledge*— A  carrier's  liability  for 
injuries  to  a  passenger  caused  by 
starting  the  car  while  she  is  alight- 
ing with  care  does  not  depend  on  the 
knowledge  of  Its  employees  that  she 
is  in  the  act  of  alighting,  where  the 
car  has  been  stopped  in  response  to 
her  request  at  a  usual  stopping  plan. 
Jones  v.  Springfield  Tract  Co.,  137 
Mo.  A.  408.  118  SW  676. 

[d]  Where  s  conductor  sees  that 
•  pas— ger  Is  in  a  position  of  dan- 
ger In  attempting  to  board  the  car 
as  it  is  starting,  it  is  his  duty  to 
signal  the  motorman  to  stop  the  car. 
Blades  v.  Des  Moines  City  R  Co.. 
146  Iowa  680.  123  NW  1057: 
Shanahan  v.  St  Louis  Transit  Co., 
109  Mo.  A.  228.  82  SW  788  (holding 
that  where  plaintiff  was  injured  by 
the  premature  starting  of  a  street 
car  while  he  was  attempting  to  board 
it,  an  instruction  that  if  the  jury 
found  that  after  seeing;  plaintiff's 
dangerous  position,  the  conductor  by 
signaling  to  the  motorman  could 
have  stopped  the  car  in  time  to  have 
prevented  the  injury,  and  failed  to 
exercise  ordinary  care  so  to  do. 
plaintiff  was  entitled  to  recover,  etc. 
was  proper). 

85.  Conn. — MofHtt  v.  Connecticut 
Co.,  86  Conn.  627,  86  A  16. 

Iowa.— Cohen  v.  Sioux  City  Tract 
Co.,  141  Iowa  469,  119  NW  964: 
Beringer  v.  Dubuque  St  R.  Co,  lit 
Iowa  136.  91   NW  981. 

Ky. — South  Covington,  etc,  R  Co. 
v.  Core,   96   SW  562.  29   KyL  836. 

Md. — United  R.,  etc.,  Co.  v.  Hertel 
97  Md.  382.  55  A  428. 

Mo. — Murphy  v.  Metropolitan  9t 
R.  Co.,  126  Mo.  A.  269.  102  SW 
64;  Jacobson  v.  St.  Louis  Transit  Co.. 
106  Mo.  A.  339,  80  SW  809. 

Nebr. — Lang  v.  Omaha,  etc..  St.  R. 
Co.,   96   Nebr.  740.   148   NW  964. 

[a]  Knowledge  essential*— Where 
a  street  car  passenger  attempts  to 
alight  when  the  car  stops  at  an  un- 
usual place,  knowledge  of  the  con- 
ductor or  proof  of  facts  charging 
him  with  knowledge,  that  the  passen- 
ger is  attempting  to  get  off  at 
such  place  Is  essential  to  a  recovery 
for  personal  injuries  caused  by  the 
starting  of  the  car  while  he  Is 
doing  so.  Lang  v.  Omaha  etc,  St. 
R.  Co.,  96  Nebr.  740.  148  NW  964. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ing  passengers,86  particularly  where  the  stop  at 
such  unusual  place  is  under  circumstances  which 
import  an  invitation  to  board  or  alight;87  and  it 
also  applies,  although  the  car  has  been  stopped  in 
violation  of  the  carrier's  rules,88  or  of  a  city  ordi- 
nance.89 Where,  however,  the  employees  in  charge 
of  a  car  do  not  know,  or  have  reason  to  know,  that 
a  passenger  is  attempting  to  board  or  alight,  it  is 
not  negligence  to  start  the  oar,90  unless  it  is  started 
in  an  unusual  and  violent  manner;91  and  this  is 
particularly  true  where  the  car  has  stopped  at  a 
point  other  than  a  regular  stopping  place  for  some 
reason  other  than  for  receiving  or  discharging  pas- 


sengers;92 nor  is  it  negligence  to  move  the  car  after 
a  passenger  has  boarded  it  in  safety,  unless  it  is 
moved  in  a  violent,  unusual,  or  reckless  manner.?3 
A  sudden  or  unusual  movement  of  a  street  car 
while,  a  passenger  is  boarding  or  alighting  is  not 
negligence  per  se,  but  its  culpability  depends  on  the 
circumstances  of  time  and  place,  or  of  knowledge 
that  such  movement  may  injure  a  passenger;94  and 
such  jerk  or  movement  may  constitute  negligence 
for  which  the  carrier  is  liable,  where  it  is  made  at 
a  regular  stopping  place  or  at  a  place  where  i|  is 
customary  for  the  company  to  take  on  or  discharge 
passengers,95  or  where  the  employees  in  charge  of 


[b]  Imi  street  crossing*— Em- 
ployees In  charge  of  a  street  car 
stopping  at  a  point  near  a  street 
crossing-  where  passengers  cus- 
tomarily get  off,  although  such  point 
Is  not  a  regular  stopping  place,  must 
exercise  due  care  before  again  start- 
ing the  car  to  see  that  passengers 
getting  on  or  off  will  not  be  en- 
dangered by  putting  the  car  in 
motion.  Monroe  v.  United  R  Co., 
164    Mo.  A.   39.   ltl  SW  646. 

[c]  At  switch. — Where  the  em- 
ployees of  a  street  car  company  in 
charge  of  a  bar  see  a  passenger  in 
the  act  of  alighting  when  the  car 
has  stopped  at  a  switch,  it  Is  their 
duty  not  to  start  the  car  until  he 
has  alighted  in  safety,  although  a 
regular  stopping  place  has  been  es- 
tablished only  a  short  distance 
further  on.  South  Covington,  etc., 
R.  Co.  v.  Core,  96  SW  562,  29  KyL 
S3  6. 

86.  Iowa. — Beringer  v.  Dubuque 
St.  R  Co.,  118  Iowa  136,  81  NW 
931. 

Ky. — Central  Kentucky  Tract.  Co. 
v.  Chapman,  130  Ky.  842,  '  113  SW 
438 

Hd. — United  R.,  etc.,  Co.  v.  Wood- 
bridge,  97  Md.  629,   56-  A  444. 

Mo. — Klnyoun-  v.  Metropolitan  St. 
R.  Co.,  153  Mo.  A:  477,  134  SW  16; 
Jacobson  v.  St  Louis  Transit  Co., 
106  Mo.  A.  339,  80  SW  309. 

N.  Y. — Dean  v.  Third  Ave.  R.  Co., 
34    App.    Dlv.    220.    64    NTS    490. 

ra]  Where  the  stop  Is  at  a  rail- 
road crossing,  not  a  regular  stopping 
place,  and  is  merely  to  look  out  for 
any  steam  train,  those  in  charge  of 
the  street  car  have  no  reason  to 
suppose  that  a  passenger  will  at- 
tempt to  leave  at  that  point,  and 
unless  they  know  that  a  passenger 
is  attempting  so  to  do,  they  are  not 
negligent  In  starting  without  seeing 
whether  he  has  alighted,  and  this  is 
true,  although  the  passenger  had, 
when  getting  on,  notified  the  con- 
ductor that  he  wished  to  get  off  at 
the  street  next  before  the  railroad 
crossing,  and  the  car  had  not  stopped 
there.  Central  Kentucky  Tract.  Co. 
v.  Chapman,  130  Ky.  842,  113  SW 
438 

[b]  Oar  stopped  because  of 
obstruction. — It  may  be  negligence 
suddenly  to  start  a  street  car  which 
has  been  stopped  by  an  obstruction 
on  the  track,  if  a  passenger  is  In  the 
act  of  getting  on  or  off,  and  the  con- 
ductor In  the  exercise  of  due  care 
would  be  aware  of  the  fact.  Dean 
-v.  Third  Ave.  R.  Co.,  34  App.  Dlv. 
220,   64  NTS   490. 

87.  Coyle  v.  People's  R  Co.,  23 
Del.  454,  80  A  638;  Elliott  v.  Wil- 
mington City  R.  Co.,  22  Del.  570. 
73  A  1040;  Hufford  v.  Metropolitan 
St.  R.  Co.,  130  Mo.  A  638.  109  SW 
1062;  Robinson  v.  Helena,  etc.,  R.  Co., 
38  Mont.  222,  99  F  837. 

[a]  Stopping:  on  near  side  of 
sUcst.  Notwithstanding  the  usual 
stopping  place  of  a  street  car  may 
be  on  the  further  side  of  a  street 
intersection,  yet  if  it  stops  before 
crossing  the  street,  and  a  passen- 
ger la  led  to  believe  that  it  is  in 
obedience  to  her  signal  to  give  her 
an  opportunity  to  alight,  it  will  be 
negligence  of  the  carrier's  employees 
in  charge  knowingly  to  allow  the  car 
to  start  while  the  passenger  is 
alighting  so  as  to  throw  her  to  the 


ground.  Monroe  v.  United  R.  Co., 
154  Mo.  A.  29,  183  SW  645. 

88.  Dreyfus  v.  St.  Louis,  etc.,  R 
Co.,  124  Mo.  A.  586,  102  SW  53; 
Maguire  v.  St.  Louis  Transit  Co., 
103  Mo.  A.  469,  78  SW  838. 

88.  Parks  v.  St.  Louis  Transit  Co., 
119  Mo.  A.  446,  96  SW  426;  Gilroy 
v.  St.  Louis  Transit  Co.,  117  Mo.  A. 
663,  92  SW   1162. 

90.  Ala. — Birmingham  R.,  etc.,  Co. 
v.    McGlnty,    158    Ala.   410,    48   S  491. 

Ga. — Augusta  R.  Co.  v.  Glover,  92 
Ga.    132,   18  SE  406. 

Ky. — Samuels  v.  Louisville  R.  Co., 
161  Ky.  90    151   SW  37. 

La. — Perkins  v.  New  Orleans  R., 
etc.,  Co.,  127  La.  177,  53  S  484. 

Mass. — Coneton  v.  Old  Colony  St. 
R  Co..  212  Mass.  28,  98  NE  602; 
Spauldlng  v.  Quincy,  etc.,  St.  R.  Co., 
184  Mass.  470,  69  NE  217;  Gilbert  v. 
West  End  St.  R.  Co.,  160  Mass.  403, 
36  NE  60;  Nichols  v.  Middlesex  R. 
Co.,  106  Mass.  463. 

Mo. — Fields  v.  Metropolitan  St.  R. 
Co.,  169  Mo.  A.  62.4,  156  SW  845;  Ely 
v.  Southwest  Missouri  R.  Co.,  141 
Mo.  A  708.  125  SW  833. 

N.  Y. — Steuer  v.  Metropolitan  St 
R.  Co.,  46  App.  Dlv.  600,  61  NTS 
1059;  Losee  v.  Watervllet  Turnpike, 
etc.,  Co.,  63'  Hun  404,  18  NTS  297: 
Grabensteln  v.  Metropolitan  St.  R. 
Co.,  84   NYS  261. 

Or. — Tompkins  v.  Portland  R.,  etc. 
Co,;,  77  Or.  174.  150  P  758. 

Tex. — San  Antonio  Tract.  Co.  v 
Urban,   (Civ.  A.)   155  SW  1028. 

Wash. — Woodman  v.  Seattle  Elec- 
tric Co..  42  Wash.  406,  85  P  23;  Fos- 
ter v.  Seattle  Electric  Co.,  35  Wash. 
177,  76  P  996. 

[a]  Mutual  duttes^-The  duty  of 
a  carrier  to  stop  its  car  a  reason- 
ably sufficient  time  to  allow  a  pas- 
senger to  alight  Is  no  more  Impera- 
tive than  is  the  duty  of  the  passenger 
to  alight  with  reasonable  dispatch, 
and,  where  a  passenger  fails  so  to 
do,  the  carrier  Is  not  liable  unless 
it  knows  of  his  position  of  danger 
and  falls  to  use  the  high  degree  of 
care  required  and  unless  the  passen- 
ger is  free  from  contributory  negli- 
gence. San  Antonio  Tract.  Co.  v. 
Urban,  (Tex.  Civ.  A.)  165  SW  1028. 

[b]  The  passenger  should  give 
notice  of  his  desire  to  alight  in  or- 
der to  charge  the  carrier  with  the 
duty  of  giving  him  a  proper  oppor- 
tunity. McDonald  v.  Montgomery 
St.  R.  Co.,  110  Ala.  161,  20  S  317; 
Brown  v.  Interurban  St.  R.  Co.,  43 
Misc.  374,  87  NYS  461  (holding  that 
a  passenger  cannot  recover  for  in- 
juries sustained  in  alighting  from  a 
street  car  by  reason  or  the  car  start- 
ing forward  after  having  stopped.  In 
the  absence  of  any  notice  to  tkjst  con- 
ductor of  the  passenger's  Intention 
to  alight).  ' 

[c]  In  the  absence  of  notice  prior 
to  the  signal  to  start  the  car.  street 
car  employees  need  not  anticipate 
that  parties  at  or  near  a  stopping 
place  intend  to  become  passengers. 
Fields  v.  Metropolitan  St.  R.  Co.,  169 
Mo.  A.  624,  166  SW  845. 

91.  Samuels  v.  Louisville  R.  Co., 
151  Ky.  90.  161  SW  37;  San  Antonio 
Tract.  Co.  v.  Badgett,  (Tex.  Civ.  A.) 
158  SW  803. 

93.  Ga. — Augusta  R.  Co.  v.  Glover, 
92  Ga.  142,  18  SE  406. 

111. — Chicago  West  Division  R.  Co. 
v.  Mills,  91  111.  39. 

Mass. — Lauohtamacher    v.    Boston 


El.  R  Co.,  214  Mass.  103,  100  NE 
1068. 

Mo. — McCarty  v.  St.  Louis,  etc., 
R.  Co.,  106  Mo.  A.  596.  80  SW  7. 

N.  Y. — Foden  v.  Brooklyn  Heights 
R  Co.,  136  App.  Div.  766,  121  NYS 
420;  Laverty  v.  Interurban  St.  R.  Co., 
49  Misc.  510,  98  NYS  846;  McCarthy 
v.  Interurban  St.  R.  Co.,  88  NYS  388. 

Oh. — Packard  v.  Toledo  Tract.  Co., 
22  Oh.  Clr.  Ct.  678,  12  Oh.  Ctr.  Dec. 
822 

Pa Blair    v.    Philadelphia   Rapid 

Transit  Co.,  36  Fa.  Super.  819. 

[a]  Stopped  by  traffic — Where  a 
car  stops  or  slows  down  at  an  un- 
usual place,  by  reason  of  the  exigen- 
cies of  city  traffic,  and  a  person  at- 
tempting to  enter  the  car  without 
the  knowledge  of  the  motorman  or 
conductor  Is  thrown  by  the  sudden 
starting  of  the  car,  the  carrier  Is  not 
liable  for  his  injuries,  Inasmuch 
as  the  person  Injured  has  not  ac- 
quired the  rights  of  a  passenger. 
Blair  v.  Philadelphia  Rapid  Transit 
Co.,  36  Pa.  Super.  319. 

[b]  At  railroad  crossing. — Where 
a  street  car  has  stopped  on  approach- 
ing a  crossing  at  a  place  not  a  regu- 
lar stopping  place  for  discharging  or 
taking  on  passengers,  and  the  con- 
ductor goes  forward  to  the  railroad 
track,  ascertains  that  the  track  la 
clear,  and  signals  the  motorman  to 
come  on,  it  is  not  negligence  to  start 
the  car  without  first  ascertaining 
whether^anyone  is  about  to  get  on, 
the  car;  hence  a  person  who,  taking 
advantage  of  the  stopping  of  the 
car.  Is  in  the  act  of  getting  on  with' 
out  giving  notice  of  his  intention  of 
so  doing,  and  is  thrown  off  by  the 
sudden  jerk  which  is  usual  in  start- 
ing an  electric  car,  dragged,  and  in- 
jured, cannot  recover  damages  from 
the  company  for  his  injuries.  Pack- 
ard v.  Toledo  Tract.  Co.,  22  Oh.  Cir. 
Ct.  578.  12  Oh.  Clr.  Dec.    822. 

93.  Howard  v.  Louisville  R.  Co., 
105  SW  932,  32  KyL  309. 

94.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Barrett,  179  Ala.  274,  60  S  262. 

111. — Wimmer  v.  Chicago  R.  Co., 
185  111.  A.  523. 

Mass.->-0'Loughlln  v.  Bay  State 
St.  R.  Co.,  221  Mass.   65,  108  NE  905. 

Mo. — Cooke  v.  Springfield  Tract. 
Co.,  144  Mo.  A.  451,  129  SW  265. 

S.  D. — Wright  v.  Sioux  Falls  Tract. 
System,  28  S.  D.   379,  133  NW  696. 

Wis. — Tabak  v.  Milwaukee  Electric 
R,  etc.,  Co.,  161  Wis.  422,  154  NW 
694. 

But  see  Brady  v.  Metropolitan  St. 
R.  Co..  33  Misc.  793,  67  NYS  588 
(holding  that,  in  an  action  against 
a  street  railroad  company  for  Injur- 
ing a  passenger  while  getting  oft  a 
car,  it  was  not  error  to  Instruct  that 
if,  while  he  was  getting  off,  the  car 
was  started  suddenly,  so  as  to  pro- 
duce .  a  jerking  motion,  it  was  in 
itself  an  act  of  negligence). 

[a]  Sudden  jerk  as  evldencs  of 
negligence^— To  start  a  car  with  a 
sudden  jerk  while  the  passenger  is 
alighting  is  evidence  or  negligence. 
In  an  action,  by  the  passenger  for  re- 
sulting Injuries.  Cooke  v.  Spring- 
field Tract.  Co.,  144  Mo.  A  461,  129 
SW  265. 

95.  Birmingham  R..  etc.,  Co.  v. 
Barrett,  179  Ala.  274,  60  S  262; 
Smith  v.  Birmingham  R..  etc.,  Co., 
147  Ala.  702.  41  S  807;  Chicago  City 
R   Co.   v.   Dlnsmore,   162   111.   658,   44 
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the  car  know,  or  have  reason  to  know,  that  such 
person  is  boarding  or  alighting.8* 

[$  1368]  f.  Starting  Up.  Oar  before  Stopping. 
Where  a  street  car  slows  down  and  then  suddenly 
starts  up  again  before  it  has  fully  stopped,  the 
carrier  will  be  liable  for  injury  to  a  passenger  re- 
sulting therefrom,  if  the  passenger  while  in  the 
exercise  of  due  care  has  reason  to  think  that  the 
slowing  down  is  for  the  purpose  of  enabling  him  to 
get  on  board  or  to  alight,    provided  those  in  charge 


of  the  car  know,  or  have  reason  to  know,  of  the 
passenger's  attempt  to  board  or  alight,"  or  the 
place  is  one  where  passengers  should  naturally  be 
expected  to  get  aboard  or  alight."  But  it  is  not 
negligence  to  increase  the  speed  of  the  car  where 
the  employees  in  charge  thereof  do  not  know,  and 
have  no  reason  .to  know,  of  a  passenger's  attempt 
to  board  or  alight;1  and  where  the  car  merely 
slackens  its  speed  for  the  purpose  of  letting  an  in- 
tending  passenger  get  on,   the   conductor    is    not 


City.  etc..  R.  Co..  (La.)  24  S  622; 
Eppendorf  v.  Brooklyn  City,  etc.,  R. 
Co.,  89  N.  Y.  196,  25  AmR  171. 

96.  Birmingham  R.,  etc.,  Co.  v. 
Barrett,  179  Ala.  274.  60  S  262.  See 
also  cases  supra  note  95. 

97.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  James,  121  Ala.  120.  25  S  847. 

Ark. — Little  Rock  R.,  etc.,  Co.  v. 
Doyle,   79   Ark.    378,   96   SW   353. 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.  Co.,  26  Del.   107,  80  A  1001. 

111. — Springfield  Consol.  R.  Co.  v. 
Hoeffner.  175  111.  634,  51  NE  884; 
Chicago  West  Div.  R.  Co.  v.  Mills, 
91  111.  39;  Crotzer  v.  Preeport  R., 
etc.,  Co.,  150  111.  A.  470. 

Ind. — Conner  v.  Citizens'  St.  R.  Co., 
146  Ind.  430.  45  NE  662;  Conner  v. 
Citizens'  St,  R.  Co.,  106  Ind.  62,  4 
NE  441;  Dreeslar  v.  Citizens'  St.  R. 
Co.,   19   Ind.  A.  383,  47  NE  661. 

Iowa. — Cohen  v.  Sioux  City  Tract. 
Co.,  141  Iowa  469,  119  NW  964; 
Heinze  v.  Interurban  R.  Co.,  139  Iowa 
189,  117  NW  385,  21  LRANS  716  and 
note. 

Ky. — Kentucky  Tract.,  etc.Co.  v. 
Waits,  167  Ky.  236,  180  SW  366; 
Sandlin  v.  Lexington  R.  Co.,  110  SW 
374,  33  KyL  618. 

Mass. — Nichols  v.  Middlesex  R. 
Co.,  106  Mass.  463. 

Mich. — Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  353,  127  NW 
330. 

Minn. — Skelton  v.  St.  Paul  City  R. 
Co.,  88  Minn.  192,  92  NW  960.        / 

Mo. — Moeller  v.  United  R.  Co..  242 
Mo.  721,  147  SW  1009;  Cobb  v.  Lin- 
dell  R  Co.,  149  Mo.  135,  50  SW  310; 
Mustek  v.  United  R.  Co..  155  Mo.  A. 
84,  134  SW  31;  Chalmers  v.  United 
R  Co.,  (A.)  131  SW  903;  Kroner  v. 
St.  Louis  Transit  Co.,  107  Mo.  A.  41, 
80  SW  915;  Eikenberry  v.  St.  Louis 
Transit  Co.,  103  Mo.  A.  442.  80  SW 
360. 

N.  J. — Solomon  v.  Public  Service 
R.  Co..  87  N.  J.  L.  284,  92  A  942; 
Schmidt  v.  North  Jersey  St.  R.  Co., 
(Sup.)  68  A  72. 

N  T. — Morrison  v.  Broadway,  etc., 
R  Co.,  130  N.  Y.  166,  29  NE  105;  But- 
ler v.  Glens  Falls,  etc.,  St.  R.  Co., 
121  N.  Y.  112,  24  NE  187:  Eppendorf 
v.  Brooklyn,  etc..  R.  Co.,  69  N.  Y.  196, 
25  AmR  171;  Sexton  v.  Metropolitan 
St  R.  Co.,  40  App.  Dlv.  26,  67  NYS 
677;   Bachrach  v.   Nassau  Electric  R. 


Co.,  35  App.  Dlv.  633,  54  NYS  958; 
Dean  v.  Third  Ave.  R.  Co.,  34  App. 
Div.  220,  54  NYS  490;  Savage  v.  Third 


Ave.  R.  Co.,  29  App.  Dlv.  656,  61  NYS 
1066:  Garner  v.  Forty-Second  St.  R. 
Co..  66  Misc.  500,  107  NYS  134;  Pfef- 
fer  v.  Buffalo  R.  Co..  4  Misc.  466,  24 
NYS  490  [aff  144  N.  Y.  636  mem,  89 
NE  494  mem];  Moylan  v.  Second  Ave. 
R.  Co.,  13  NYS  494. 

Pa. — Powelson  v.  United  Tract.  Co., 
204  Pa.  474,  54  A  282;  Walters  v. 
Philadelphia  Tract.  Co..  161  Pa.  36, 
28  A  941;  Plcard  v.  Ridge  Ave.  Pas- 
senger R.  Co.,  147  Pa.  195,  23  A  566; 
Austrian  v.  United  Tract.  Co.,  19  Pa. 
Super.  329. 

Utah. — Paul  v.  Salt  Lake  City  R. 
Co..  30  Utah  41.  83  P  563. 

Wash. — Marbourg  v.  Seattle,  etc, 
R.  Co.,  49  Wash.  51,  94  P  649;  Ran- 
ous  v.  Seattle  Electric  Co.,  47  Wash. 
644    92   P  382 

Ont. — Cooledge  v.  Toronto  R.  Co., 
9  OntWR  222. 

[a]  Where  a  street  oar  condnotor 
signals  the  oar  to  stop,  and  it  slows 
down  in  response  to  the  signal  as  if  to 
stop  at  a  regular  stopping  place,  it 
is   the  duty  of  the  conductor   to  see 


that,  before  he  starts  the  car  for-  , 
ward,  none  of  the  passengers  is  in  a 
position  of  peril  caused  by  the  condi- 
tions thus  brought  about.  Ft.  Wayne, 
etc..  Tract.  Co.  v.  dinger,  46  Ind.  A. 
733.  90  NE  662;  Louisville,  etc.. 
Tract.  Co.  v.  Korbe,  (Ind.  A.)  90  NE 
483. 

[b]  If  the  oar  does  not  stop  the 
passenger  should  not  attempt  to  get 
on  or  off,  acid  the  failure  to  stop  will 
not  be  the  proximate  cause  of  an 
injury  resulting  from  his  attempting 
so  to  do.  White  v.  West  End  St.  R 
Co.,  165  Mass.  522,  43  NE  298.  Con- 
tributory negligence  In  such  cases 
see   Infra   8§    1495,   1501-1606. 

[c]  Invitation  to  allghta— Where 
a  conductor  of  a  street  car  falls  to 
stop  at  the  usual  place,  as  requested 
by  a  passenger,  but,  after  passing  it, 
slows  up  in  the  middle  of  a  block, 
so  as  clearly  to  invite  him  to  alight, 
and  he  attempts  to  get  off,  with  the 
knowledge  of  the  conductor,  it  is  the 
conductor's  duty  not  to  cause  the  car 
to  start  up  or  to  Jerk  so  as  to  en- 
danger the  passenger's  safety.  Betts 
v.  Wilmington  City  R.  Co.,  1»  Del. 
448,  63  A  368. 

[d]  .  The  presence  of  the  street 
flagman  and  the  train  dispatcher  on 
the  ear  at  the  time  of  the  accident 
is  '  Immaterial,  where  these  persons 
have  no  duties  with  reference  to  the 
discharge  of  passengers  or  they  do 
not  see  the  passenger  in  time  to  save 
him.  Smith  v.  Birmingham  R.,  etc., 
Co..  147  Ala.  702,  41  S  307. 

96.  Nllson  v.  Oakland  Tract.  Co., 
10  Cal.  A.  103.  101  P  413;  Crotzer  v. 
Freeport  R,  etc.,  Co.,  160  111.  A.  470; 
Chalmers  v.  United  R.  Co..  (Mo.  A.) 
131  SW  903;  Peck  v.  Springfield 
Tract.  Co.,  131  Mo.  A.  134,  110  SW 
659;  Clinton  v.  Brooklyn  Heights  R. 
Co..  91  App.  DIV.  374,  86  NYS  932: 
Sims  v.  Metropolitan  St.  R.  Co.,  65 
App.  Dlv.  270,  72  NYS  835;  Bachrach 
v.  Nassau  Electric  R.  Co.,  85  App. 
Dlv.  633,  54  NYS  958;  Gomez  v.  New 
York  City  R.  Co.,  106  NYS  108. 

[a]  Thus  where  a  street  car 
which  had  almost  stopped  at  a  sig- 
nal to  the  motorraan  by  plaintiff  who 
intended  to  take  passage  suddenly 
started  forward  without  warning 
while  plaintiff  was  getting  aboard, 
the  company  was  negligent,  even 
though  the  conductor  did  not  know 
of  plaintiff's  position.  It  being  his 
duty  to  inform  himself  thereof.  Nil- 
son  v.  Oakland  Tract.  Co.,  10  Cal.  A. 
103,  101  P  413. 

[b]  A  motorman  Is  not  negligent 
in  inoreaalng  the  ■peed  of  the  ear 
as  a  passenger  is  alighting,  where 
he  has  not  been  given  a  signal  by 
anyone  warning  him  that  a  stop  is 
desired;  but  the  street  car  company 
is  nevertheless  liable  for  an  accident 
caused  thereby.  If  the  conductor  Is 
negligent  in  falling  to  see  that  a 
passenawr  Is  about  to  alight,  par- 
ticularry  where  the  passenger  has 
told  the  conductor  that  he  wants  to 
alight  at  that  point  and  he  is  the 
only  passenger  on  the  car.  Moeller 
v.  United  R.  Co.,  242  Mo.  721,  147  SW 
1009.  . 

99.  Birmingham  R.,  etc,  Co.  v. 
Glrod.  164  Ala.  10,  61  S  242,  137  Am 
SR  17;  Maguire  v.  St.  Louis  Transit 
Co.,  103  Mo.  A.  469.  78  SW  838;  Bach- 
rach v.  Nassau  Electric  R.  Co..  36 
App.  Div.  633.  64  NYS  958;  Nathan 
v.  New  York  City  R.  Co.,  91  NYS  36. 

[a]  Mistake  of  passenger. — Where 
a  street  car  slows  down  at  the  usual 
point    for    receiving    passengers,    so 


that  a  person  has  reason  to  believe 
it  is  for  that  purpose  on  this  occa- 
sion, the  company  is  liable  for  the 
consequences  of  any  mistake  on  his 
part  in  so  believing,  If  he  is  not 
guilty  of  contributory  negligence. 
Maguire  v.  St.  Louis  Transit  Co..  lej 
Mo.  A.  469.  78  SW  838. 

1.  111. — Chicago,  etc.,  R  Co.  t. 
Dice.  113  111.  A\74. 

Ind. — Dresslar  v.  Citizens'  St.  R 
Co.,    19   Ind.   A.   383,   47   NE   651. 

Mich. — Schultz  v.  Michigan  United 
R.  Co.,  158  Mich.  665.  123  NW  594. 
27    LRANS    503. 

Mo. — Speaks  v.  Metropolitan  St. 
R.  Co..   179  Mo.  A.  311,  166  SW   8(4. 

N.  Y. — Freemont  v.  Metropolitan 
St.  R.  Co.,  83  App.  Div.  414.  82  NYS 
307;  Sims  v.  Metropolitan  8t.  R.  Co, 
65  App.  Div.  270,  72  NYS  835;  Steuer 
v.  Metropolitan  St  R.  Co..  46  App. 
Div.  600,  61  NYS  1069;  Armstrong 
v.  Metropolitan  St.  R.  Co..  36  App. 
Div.  525,  65  NYS  498  [aff  166  N.  f. 
641  mem.  59  NE  1118  mem];  Malsels 
v.  Dry-Dock,  etc.,  R  Co.,  16  App.  Div. 
391,    45    NYS    4. 

Tex. — Glldemelster  v.  San  Anto- 
nio Tract.  Co..  135  SW  1097. 

Wash. — Blakney  v.  Seattle  Electric 
Co.,    28  Wash.   607,  68   P  1037. 

[a]  A  oarrler  is  not  bonxtd  to 
tan  notice  that  a  passenger  on  an 
electric  car  will  leave  her  seat  and 
move  to  the  door  as  the- car  slackens 
its  speed  and  approaches  the  place 
where  she  has  announced  that  she 
wished  to  alight,  so  that  accelera- 
tion of  the  speed  of  the  car  while, 
unknown  to  any  employee  of  defend- 
ant, she  is  in  such  position  is  not 
negligence,  where  it  would  not  nave 
been  negligence  had  she  not  assumed 
such  position.  Schultz  v.  Michigan 
United  R.  Co.,  158  Mich.  666.  122 
NW   694.    27    LRANS   60S. 

[b]  Boarding  oar  without  sig- 
naling.— Where  a  person,  without 
giving  any  signal,  attempts  to  board 
a  street  car  at  a  place  where  it 
slows  down  for  a  switch  but  does 
not  stop,  the  car  company's  em- 
ployees owe  hinv  no  duty  as  a  pas- 
senger. Glldemelster  v.  San  An- 
tonio Tract  Co.,  (Tex.  Civ.  A)  lit 
SW  1097. 

[c]  Where  a  passenger  give*  no- 
tice of  his  Intention  to  aUght  toe 
late  for  the  car  to  stop  at  a  crossing, 
as  required  by  a  rule  of  the  carrier, 
the  carrier  is  not  negligent,  al- 
though it  slows  down  in  an  unsuc- 
cessful attempt  so  to  do,  and  such 
passenger  is  afterward  injured, 
by  the  car  gradually  increasing  Its 
speed  while  he  is  attempting  to 
alight  between  crossings.  Dreeslar 
v.  Citizens'  St.  R.  Co.,  19  Ind.  A.  383, 
47    NE    661. 

id]  Although  a  ear  has  been  sig- 
naled to  stop  by  a  bystander,  (i) 
and  the  car  nas  been  slowed  down. 
It  is  not  negligence  to  increase  the 
speed  of  the  car  before  the  rear  of 
the  car  is  opposite  the  place  where 
the  Intending  passenger  is  standing, 
unless  the  motorman  sees  him  at- 
tempting to  get  on  the  car  (Monroe 
v.  Metropolitan  St.  R.  Co.,  79  App. 
Div.  687,  80  NYS  177),  (2)  or  unless 
the  car  is  slowed  down  in  response 
to  his  signal,  or  the  employees  in 
charge  of  the  car  become  aware  that 
he  desires  or  is  attempting  to  board 
the  car  (Reldy  v.  Metropolitan  St. 
R.  Co..  27  Misc.  627.  58  NYS  326). 
(3)  Where  a  car  Is  required  to  be 
kept  under  control  as  It  approaches 
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bound  to  ascertain  whether  any  person  might  be 
alighting  while  the  car  is  in  motion.* 

[4  1369]  g.  Duty  to  See  That  All  Passengers 
Have  Beached  Place  of  Safety.  Where  a  car  has 
stopped  for  the  purpose  of  letting  one  or  more 
passengers  on  or  off,  even  though  it  has  stopped 
for  a  reasonable  length  of  time,  and  although  it  is 


not  a  regular  stopping  place,  it  is  the  duty  of  the 
employees  in  charge  of  the  car  to  see,  before  start- 
ing it,  that  there  is  no  passenger  in  the  act  of 
boarding  or  alighting,  and  that  all  passengers  at- 
tempting to  get  on  or  off  have  reached  a  place  of 
safety,"  and  this  rule  has  been  held  to  apply  even 
where  the  car  has  been  stopped  for  some  other  pur,- 


a  crossing-,  the  fact  that  It  slows 
down  at  such  crossing-  after  a  person 
has  signaled  it  to  stop  Is  not  nec- 
essarily an  Invitation  to  such  person 
to  board  the  car.  Howard  v.  Forty- 
Second  St..  etc.,  R.  Co.,  •  125  App. 
Div.    776.   110   NTS   125. 

8.  Ashtabula  Rapid  Transit  Co. 
v.  Holmes,  67  Oh.  St  153,  65  NE 
877. 

3.  U.  S. — Dudley  v.  Front  St. 
Cable  R.  Co.,  73  Fed.  123;  Cohen  v. 
West  Chicago  St.  R.  Co.,  60  Fed. 
698,    »   CCA   223. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Mayo.  181  Ala.  526.  61  S  289;  Bir- 
mingham R.,  etc.,  Co.  v.  Jung,  161 
Ala.  461,  49  S  434.  18  AnnCas  557; 
Birmingham  R.,  etc.,  Co.  v.  Lee,  168 
Ala.  79.  45  S  292;  Birmingham  R., 
etc.  Co.  v.  Wildman,  11»  Ala.  547, 
24  8  548;  Highland  Ave.,  etc..  R. 
Co.  v.  Burt,  92  Ala.  291.  9  8  4l6,  13 
LRA  95  and  note;  Birmingham 
Union  A.  Co.  v.  Smith,  90  Ala.  60, 
8   8    86,   24  AmSR  761. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
v.  Kimbro,  76  Ark.  211,  87  SW  121, 
644. 

Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  50  Colo.  210, 
114  P  659:  Colorado  Springs,  etc., 
R.  Co.  v.  Marr,  28  Colo.  A  48,  141 
P     142. 

Conn. — White  v.  Connecticut  Co., 
88  Conn.  614,  92  A  411,  LRA1915C 
609;  Post  v.  Hartford  St.  R.  Co.,  72 
Conn.  362,  44  A  547. 

D.  C. — Quenther  v.  Metropolitan 
R.  Co.,  23  App.  493;  Washington, 
etc.,  R.  Co.  v.  CJrant,  11  App.  107; 
Metropolitan  R.  Co.  v.  Jones,  1  App. 
200. 

Ga. — Atlanta  R.  Co.  v.  Randall, 
117   Ga.  166.  43  SB  412. 

111. — Chicago  West  Dlv.  R.  Co.  v. 
Mills.  105  in.  63;  Chicago  City  R. 
Co.  v.  Mumford,  97  111.  560;  Jollet 
St.   R.   Co.  v.  Duggan.   45  111.  A  450. 

Ind. — Terre  Haute,  etc..  Tract.  Co'. 
v.  York.  (A.)  110  NE  999;  Neelv  v. 
Louisville,  etc..  Tract  Co.,  63  Ind.  A. 
659,  102  NE  456;  Campbell  v.  Mary- 
land Casualty  Co.,  52  Ind.  A.  228,  97 
NE  1026:  Lake  Erie,  etc.  R.  Co.  v. 
Beals.  60  Ind.  A.  480,  98  NE  458; 
Crump  v.  Davis,  33  Ind.  A.  88,  70  NE 
886:  Anderson  v.  Clttsens"  St.  R.  Co., 
12  Ind.  A.  194.  38  NE  1109. 

Kan. — Leavenworth  Electric  R, 
Co.  v.  Cuslck,  60  Kan.  590,  57  P  619, 
72    AmSR    374. 

Ky. —  Louisville  R.  Co.  v.  Pulliam, 
101  SW  295,  30  KyL  1825;  Louisville 
R.  Co.  v.  Rainmaker,  51  SW  176,  21 
KyL    250. 

La. — Bommarlus  v.  New  Orleans 
R.,  etc.,  Co..  123  La.  615,  49  S  213; 
Conway  v.  New  Orleans,  etc.,  R.  Co., 
46  La.  Ann.  1429,  16  S  362;  Wardle 
v.  New  Orleans  City  R.  Co.,  35  La. 
Ann.    202. 

Mass. — James  v.  Boston  El.  R. 
Co.,  213  Mass.  424,  100  NE  545;  Vine 
v.  Berkshire  St  R.  Co.,  212  Mans. 
580,  99  NE  473;  Rand  v.  Boston  El. 
R.  Co.,  198  MaSB.  569,  84  NE  841; 
Davey  v.  Greenfield,  etc.,  St  R.  Co., 
177   Mass.   106,   68   NE   172. 

Mich. — Keeley  v.  City  Electric  R. 
Co.,  168  Mich.  79,  183  NW  1085; 
Finn  v.  Valley  City  St.,  etc.,-R.  Co., 
86    Mich.    74,   48    NW  696. 

Mo. — Paul  v.  Metropolitan  St.  R. 
Co.,  (A.)  179  SW  787;  Jerome  v.  United 
R.  Co.,  166  Mo.  A.  202.  134  SW  107; 
Parker  v.  United  R.  Co.,  154  Mo.  A. 
126.  133  SW  137;  Alten  v.  Metropoli- 
tan St.  R.  Co.,  133  Mo.  A.  425.  113 
SW  691;  Bell  v.  Central  Electric  R. 
Co..  125  Mo.  A.  660.  103  SW  144: 
Miller  v.  Metropolitan  St.  R.  Co.,  126 
Mo.  A.  414.  102  SW  592;  Hurley  v. 
Metropolitan  St.  R.  Co.,  120  Mo.  A. 
262,  96  SW  714;  Nelson  v.  Metro- 
politan St  R.  Co.,  112  Mo.  A.  702,  88 


SW  1119;  Mazey  v.  Metropolitan  St. 
R.  Co..  96  Mo.  A.  303.  68  SW  1063. 

N.  J. — Speer  v.  West  Jersey,  etc., 
R.  Co.,  74  N.  J.  L.  282.   65  A  896. 

N.  T. — Poulln  v.  Broadway,  etc, 
R.  Co.,  61  N.  T.  621;  Mulhado  v. 
Brooklyn  City  R.  Co.,  30  N.  T.  370; 
Foden  v.  Brooklyn  Heights  R.  Co., 
136  App.  Dlv.  765,  121  NTS  420; 
Brown  v.  Manhattan  R.  Co.,  82  App. 
Dlv.  222,  81  NTS  765;  Bessenger  v. 
Metropolitan  St.  R.  Co.,  79  App.  Dlv. 
32,  79  NTS  1017;  Sexton  v.  Metro- 
politan St.  R.  Co.,  40  App.  Dlv.  26, 
57  NTS  577;  Munroe  v.  Third  -Ave. 
R.  Co.,  60  N.  T.  Super.  114;  Lang  v. 
Interborough  Rapid  Transit  Co.,  76 
Misc.  195,  134  NTS  627;  Pleffer  v. 
Buffalo  R.  Co.,  4  Misc  465,  24  NTS 
490  [aft  144  N.  T.  636  mem,  39  NE 
494   meml. 

N.  C. — Snipes  v.  Norfolk,  etc,  R. 
CO.,  144  N.  C.  18.  66  SE  477. 

Or. — Tompkins  v.  Portland  R., 
etc.,  Co.,  77  Or.  174,  160  P  768. 

Pa. — McCurdy  v.  United  Tract 
Co.,  15  Pa.  Super.  39;  Benslng  v. 
People's  Electric  St  R.  Co.,  9  Pa. 
Super.  142.  But  see  Pitcher  v.  Peo- 
pled St.  R.  Co.,  174  Pa.  402,  34  A 
567;  Pitcher  v.  People's  St  R.  Co., 
154  Pa.  560.  26  A  659  (both  holding 
that  where  plaintiff,  without  indi- 
cating his  Intention  to  the  conduc- 
tor or  driver,  attempted  to  board  a 
street  car  at  the  front  platform 
while  it  was  standing  to  let  off  a 
passenger,  and  the  conductor  was 
standing  on  the  ground  at  the  rear 
facing  the  front,  and  could  have 
seen  plaintiff,  and  he  knew  plaintiff 
well  and  knew  that  he  usually  took 
that  car,  and  the  driver  also  knew 
plaintiff,  but  was  not  looking  to  see 
if  anyone  Was  to  get  on,  and  by 
starting  up  his  horses  threw  plaintiff 
to  the  ground  and  Injured  him,  a 
nonsuit  was   warranted). 

Va. — Fanshaw  v.  Norfolk,  etc., 
Tract.  Co.,  108  Va.  800.  61  SE  790. 

Wash. — Welsh  v.  Spokane,  etc., 
R.  Co.,  91  Wash.  260,  157  P  679. 

"  The  stopping  of  a  street-car  at 
the  place  where  passengers  are 
usually  received  constitutes  an  invi- 
tation to  the  public  to  board  the  car 
and  become  passengers.  This  invi- 
tation continues  while  the  car  is 
standing.  The  starting  of  the  car 
is  a  withdrawal  of  the  invitation. 
While  the  latter  continues  It  is  the 
duty  of  those  in  charge  of  the  car 
to  use  at  least  reasonable  care  to 
see  that  any  one  who  attempts  to 
board  the  car  and  who  puts  himself 
In  a  position  to  be  reidlly  seen  by 
the  person  in  charge  thereof  is  not 
Injured  while  boarding  the  same. 
During  the  time  the  Invitation  is  so 
extended  those  In  charge  of  the  car 
are  compelled  to  keep  a  lookout  for 
persons  who  may  seek  to  take  pas- 
sage thereon."  Tompkins  v.  Port- 
land R.,  etc,  Co.,  77  Or.  174,  179,  150 
P  768. 

[a]  Xnterurbaa  alsotrlo  oars. — The 
rule  stated  in  the  text  applies  to  the 
management  of  an  electric  car  which 
Is  run  on  schedule  time,  and  which, 
when  beyond  the  city  limits,  stops 
only  at  regular  stations.  Birming- 
ham R.,  etc.,  Co.  v.  Wildman,  119 
Ala.  647,  24  S  648. 

[bl  Conductor's  duty  to  know*— 
(1)  The  law  Imposes  on  a  conductor 
the  duty  of  knowing  whether  or 
or  not  a  passenger  has  alighted,, 
and  the  further  duty  not  to  cause 
the  car  to  be  started  until  that 
operation  has  been  accomplished. 
Chicago  City  R.  Co.  v.  Crauf,  136  111. 
A.  66  raff  236  111.  262,  85  NE  2361: 
Lake  Erie,  etc,  R.  Co.  v.  Beals,  50 
Ind.  A.  450.  98  NE  453;  Bommarlus 
v.  New  Orleans  R.,  etc,  Co.,  123  La. 
615,  49  S   218    (holding  that  a  con- 


ductor of  an  electric  car,  before  giv- 
ing the  signal  for  his  car  to  resume 
its  course  after  one  or  more  passen- 
gers have  alighted,  must  look  into 
the  car  to  see  if  other  passengers 
are  in  the  act  of  alighting);  Paul 
v.  Metropolitan  St.  R.  Co..  (Mo.  A.) 
179  SW  787.  (2)  The  conductor  Is 
required  to  know,  if  by  the  exercise 
of  due  care  he  could  know,  whether 
any  person  is  attempting  to  get  on 
his  car  -before  permitting  the  same  to 
start.  Neely  v.  Louisville,  etc.. 
Tract.  Co.,  63  Ind.  A.  659,  102  NE 
465;  Snipes  v.  Norfolk,  etc.  R.  Co., 
144  N.  C.  18.  66  SB  477  (holding  that 
it  is  the  duty  of  a  street  car  conduc- 
tor to  know  when  he  starts  his  car 
that  no  person  attempting  to  board 
is  at  that  moment  with  one  foot  on 
the  platform  and  the  other  on  the 
ground,  with  his  hand  on  the  railing 
or  otherwise  in  a  position  of  danger). 

[c]  Bats'  not  absolute*— (1)  The 
law  requires  the  highest  care  consist- 
ent with  the  mode  of  conveyance 
and  the  transaction  of  the  business 
from  employees  of  street  railroads  to 
see  that  no  passenger  is  alighting  be- 
fore starting  the  car,  but  employees 
are  not  subject  to  any  absolute  duty 
to  know  that  no  passenger  Is  alight- 
ing. Terre  Haute,  etc..  Tract.  Co. 
v.  Tork,  (Ind.  A.)  110  NE  999;  Camp- 
bell v.  Maryland  Casualty  Co.,  63 
Ind.  A.  228,  97  NE  1026.  (2)  Al- 
though a  street  car  conductor  must 
exercise  reasonable  care  to  see  that 
a  passenger  Is  off  the  car  before 
starting  It,  he  is  not  bound  to  see 
that  the  passenger  has  alighted, 
being  required  only  to  exercise  the 
highest  degree  of  care  consistent 
with  the  proper  transaction  of  the 
company's  business.  Mlllmore  v. 
Boston  El.  R.  Co.,  194  Mass.  323,  80 
NE  446.  120  AmSR  558,  11  LRANS 
140  and  note. 

[d]  Xt'ls  not  naleUnt  that  the 
oar  is  operated-  in  the  usual  manner. 
Crump  v.  Davis,  83  Ind.  A  88,  70 
NE   886. 

re]  Stopping  for  reasonable  time 
not  wifUnltnt  ft  street  car  conduc- 
tor has  no  right  to  assume,  because 
the  car  has  been  stopped  for  a  time 
reasonably  sufficient  to  enable  pas- 
sengers to  alight,  that  they  have 
alighted,  but  Is  charged  with  the 
duty  to  see  that  no  one  is  in  the  act 
of  alighting  when  the  car  starts. 
Lake  Erie,  etc.,  R.  Co.  v.  Beals.  50 
Ind.  A.  450.  98  NE  453;  Paul  v.  Met- 
ropolitan St.  R.  Co.,  (Mo.  A.)  179  SW 
787;  Miller  v.  Metropolitan  St.  R. 
Co.,  126  Mo.  A.  414.  102  SW  592; 
Murphy  v.  Metropolitan  St.  R.  Co., 
125    Mo.    A.    269.    102    SW   64. 

[f  j  Both  ends  of  tbo  ear'  should 
be  watched,  In  order  to  see  that  all 
passengers  are  safely  on.  Ouenther 
v.  Metropolitan  R.  Co.,  23  App.  (D. 
C.)    498. 

[gl  It  Is  the  duty  of  the  driver 
of  ahorse  ear,  when  signaled  to  stop, 
at  least  to  ascertain  who  and  how 
many  of  his  passengers  Intend  to 
alight  at  that  place,  to  wait  a  suffi- 
cient length  of  time  to  enable  them 
to  alight  in  safety  by  the  exercise 
of  reasonable  diligence,  and  In  any 
event  to  see  and  know  that  no  pas- 
senger is  in  the  act  of  alighting  or 
is  otherwise  in  a  position  which 
would  be  rendered  perilous  by  the 
motion  of  the  car  when  he  again  puts 
the  car  in  motion.  Birmingham 
Union  R.  Co.  v.  Smith,  90  Ala.  60, 
8  8   86,    24   AmSR   761. 

[hi  Duty  of  conductor  of  dum- 
my engine-— "Where  dummy  en- 
gines are  used  for  the  transporta- 
tion of  passengers,  and  conductors 
are  In  the  control  of  the  cars,  and 
there  are  no  regular  stopping  places 
or  stations  for  receiving  and  putting 
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pose  than  for  receiving  or  discharging  passengers;4 
but  it  has  been  held  that  this  rule  does  not  apply 
to  one  who,  although  on  the  car,  has  not  become  a 
passenger.5  A  mere  lack  of  knowledge  that  a 
passenger  is  in  a  position  of  danger  in  boarding  or 
alighting  will  not  relieve  the  carrier  from  liability,* 
ujnless  such  lack  of  knowledge  is  caused  by  an  act 
of  the  passenger,  as  by  his  boarding  or  alighting  by 
an  unusual  mode  of  ingress  or  egress.7 

Crowded  car.  This  rule  applies,  although  the  car 
is  crowded,  making  it  difficult  to  see  from  within 
the  car  whether  passengers  are  boarding  or  alight- 
ing,8 and  in  such  a  case  the  conductor  is  not  justi- 
fied in  relying  on  information  given  him  by  one 
standing  on  the  rear  platform  of  the  car.9  But,  if 
this  duty  may  be  performed  equally  as  well  from 


inside  the  oar  as  at  any  other  point,  the  conductor 
need  not  be  on  the  platform  at  the  time.10 

[i  1370]  16.  Elevator  Oases."  It  is  the  duty  of 
a  carrier  by  elevator  to  allow  a  reasonable  time  for 
passengers,  in  the  exercise  of  ordinary  care,  to 
enter  its  car  with  safety,12  and,  where  the  person  in 
charge  of  an  elevator  starts  it  suddenly,  before  a 
person  who  has  entered  it  has  had  an  opportunity 
to  obtain  his  balance  and  stability,  it  is  negligence 
rendering  the  operator  cf  the  elevator  liable  to  a 
passenger  for  injuries  thereby  sustained;13  and  it 
is  particularly  necessary  that  a  child  passenger 
shall  be  granted  this  opportunity,  as  in  his  case 
there  is  greater  danger  of  serious  consequences  from 
the  sudden  and  rapid  motion  of  the  car.14  An  ele- 
vator must  also  be  held  a  reasonable  time  for  pas- 


off  passengers,  and  the  conductors 
are  not  Informed  In  advance  where 
the  passengers  desire  to  alight  and 
cannot  know  how  many  are  expecteu 
to  alight,  when  the  motion  or  signal 
is  given  to  stop,  and  the  rules  and 
conditions  for  governing  such  en- 
gines and  cars  for  carrying  passen- 
gers are  not  such  as  to  Invoke  the 
principles  which  prevail  in  ordinary 
railways,  the  presumption  does  not 
arise  that  the  duty  of  Use  conductor 
is"  performed,  by  merely  stopping  a 
reasonable  length  of  time,  sufficient 
to  enable  passengers  to  get  on  or 
off;  but  in  such  cases,  the  same 
measure  of  duty  is  required  as  that 
imposed  upon  the  driver  of  a  horse 
car,  that  is,  he  shall  Inform  himself 
by  looking  and  seeing  how  many  pas- 
sengers desire  and  Intend  to  alisht, 
and,  in  any  event,  to  see  and  know 
that  no  passenger  is  in  the  act  of 
alighting,  or  in  a  position  which 
would  be  rendered  perilous  by  put- 
ting the  car  in  motion.  If.  after 
stopping  and  waiting  a  reasonable 
time  for  passengers  to  get  off,  the 
conductor  places  himself  in  a  posi- 
tion where  he  can  see  and  know,  and 
there  are  no  indications  that  others 
or  any  desire  or  intend  to  alight  or 
get  on,  the  conductor  may  then  cause 
the  car  to  move  and  if  passengers, 
after  this,  attempt  to  get  on  or  off, 
without  further  notice  to  the  con- 
ductor, and  he  has  no  actual  knowl- 
edge of  their  intention  and  position, 
they  do  so  at  their  peril,  and  not  at 
the  peril  of  the  carrier."  Highland 
Ave.,  etc.,  R.  Co.  v.  Burt,  92  Ala.  291, 
295,  9  S  410.  13  LRA  95.  To  same 
effect  Sweet  v.  Birmingham  R.,  etc., 
Co..  136  Ala.  166,  33  S  886. 

[II  It  Is  the  doty  of  a  brakeman 
•employed  on  an  elevated  railroad  to 
know  whether  passengers  are  at- 
tempting to  leave  a  car  when  he 
closes  the  gate  thereof,  and  to  act 
accordingly.  McGarry  v.  Boston 
El.  R.  Co.,  196  Mass.  538,  81  NE  194. 

[J]  Bangor  from  overhang  of 
ear. — Since  a  passenger  alighting 
from  a  car  after  it  has  stopped  at  a 
regular 'stopping  place  Is  entitled  to 
a  reasonable  opportunity  to  get  be- 
yond danger  from  its  movement  anil 
operation,  a  carrier  is  guilty  of 
actionable  negligence,  knowing  the 
danger,  In  not  adopting  some  precau- 
tion to  avoid  injury  to  passengers 
alighting  at  that  point  from  the 
overhang  of  the  car  as  It  rounds 
a  curve  of  the  track  at  the  stopping 
place.  White  v.  Connecticut  Co.,  88 
Conn.  614,  92  A  411.  LRA1915C  609 
and  note. 

4.  West  Chicago  St.  R.  Co.  v. 
Manning,  170  111.  417,  48  NE  958; 
West  Chicago  St.  R.  Co.  v.  Luka,  72 
111.  A.  60;  North  Chicago  St.  R.  Co. 
v.  Cook.  43  111.  A.  634  [aft  145  111. 
551,  33  NE  968];  Patterson  v.  Omaha, 
etc.,  R.  Co.,  90  Iowa  247,  67  NW  880; 
Jackson  v.  Grand  Ave.  R.  Co..  118 
Mo.  199.  24  SW  192. 

[a]  Where  It  Is  the  oommon  prac- 
tice of  a  street  car  company  to  allow 
passengers  to  get  on  and  off  its  cars 
at  other  places  than  street  corners, 


it  Is  negligence  to  start  up  a  car 
which  has  stopped  in  the  middle  of 
a  block  in  order  to  switch,  without 
warning  to  passengers  who  may  be 
attempting  to  alight.  West  Chicago 
St.  R.  Co.  v.  Luka,  72  111.  A.  60. 

[b]  Stopping-  oar  on  wrong  aide 
of  Bluet.  Notwithstanding  an  ordi- 
nance providing  for  the  stopping  of 
street  cars  on  the  further  side  of 
cross  streets  to  prevent  obstruction 
thereof,  where  a  car  is  stopped  just 
before  reaching  the  street,  it  is  the 
duty  of  those-  in  charge  to  use  rea- 
sonable care  to  see  that  the  car  is 
not  started  up  without  notice  to  per- 
sons attempting  to  alight.  west 
Chicago  St  R.  Co.  v.  Manning,  170 
Til.  417.  48  NE  958  [art  70  111.  A. 
239], 

5.  Wheeler  v.  Boston  El.  R.  Co., 
220  Mass.    298,   107   NE  938. 

6.  Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  60  Colo.  210,  114 
P  659. 

111. — Lyman  v.  Chicago  City  R.  Co., 
176  111.  A.  27. 

Ind. — Citizens'  St  R.  Co.  v.  Shep- 
herd. 30  Ind.  A  193.  65  NE  765. 

Mo. — Hurley  v.  Metropolitan  St 
R.  Co.,  120  Mo.  A.  262,  96  SW  714. 

N.  Y. — Smith  v.  Kingston  City  R. 
Co..  55  App.  Div.  143,  67  NTS  185 
[aft  169  Ni  Y.  616  mem,  62  NE  1100 
mem]. 

fa]  Garment  caught  on  ear. — (1) 
Where  a  passenger  who  has  alighted 
from  a  street  car,  and  when  both  feet 
are  on  the  ground  discovers  that  her 
garment  is  caught  on  the  platform, 
and  is  injured  by  the  starting  of  the 
car,  the  company  is  not  relieved  from 
liability  by  the  fact  that  the  conduc- 
tor, inside  of  the  car  collecting  fares, 
does  not  know  that  the  garment  was 
caught.  Lyman  v.  Chicago  City  R. 
Co.,  176  111.  A.  27;  Smith  v.  Kingston 
City  R.  Co.,  66  App.  Dlv.  143,  67  NYS 
185  [aff  169  N.  Y.  616  mem.  62  NE 
1100  mem]  (holding  that  a  passenger 
on  a  street  car  is  entitled  not  only 
to.  time  to  step  off,  but  to  clear  her 
skirts,  where  they  catch  on  an  ap- 
pliance on  the  platform,  and  the  con- 
ductor is  negligent  In  starting  be- 
fore he  sees  that  she  Is  clear  there- 
from). (2)  And  this  also  applies 
where  the  conductor  is  standing  on 
a  lady's  skirt  on  the  step  or  plat- 
form. Citizens'  St.  R.  Co.  v.  Shep- 
herd, 30  Ind.  A.  193,  65  NE  766:  Citi- 
zens' St  R.  Co.  v.  Shepherd.  29  Ind. 
A.  412.  62  NE  300. 

[b]  The  fact  that  the  oondootor 
la  busy  with  other  matters  within 
the  car  does  not  excuse  his  failure 
to  know  before  giving  the  signal  to 
start  that  no  one  is  in  the  act  of 
getting  on  or  off.  Hurley  v.  Metro- 
politan St.  R.  Co-  120  Mo.  A.  262.  96 
SW  714. 

7.  Central  Kentucky  Tract  Co.  v. 
Chapman.  (Ky.)  124  SW  830;  Cramer 
v.  Springfield  Tract.  Co.,  112  Mo.  A. 
350.  87  SW  24. 

.[a]  Oat*  negligently  left  open. — 
Where  the  gate  on  the  left-hand  side 
of  a  street  car  should  have  been 
closed  at  the  point  at  which  a  pas- 
senger got  off  on   that  side,  to  pre- 


vent passengers  from  getting  off  on 
that  side,  if  the  conductor  negligently 
left  the  gate  open,  he  was  bound  to 
exercise  ordinary  care  to  observe 
both  sides  of  the  car  to  protect  pas- 
sengers in  alighting.  Central  Ken- 
tucky Tract  Co.  v.  Chapman.  (Ky.) 
124  SW  830. 

8.  Guenther  v.  Metropolitan  R. 
Co.,  23  App.  (D.  C.)  493;  Hamilton  v. 
Kankakee  Electric  R-  Co.,  158  I1L  A 
422. 

[a]  A  conductor  haa  no  right  to 
assume  that  all  are  equally  strong; 
and  active,  and  that  the  last  one  must 
be  safely  on,  because  in  his  opinion 
sufficient  time  has  been  given ;  and  the 
fact  that  the  car  is  so  crowded  as  to 
make  it  difficult  or  impossible  for 
htm  to  make  the  necessary  observa- 
tion while  within  the  car  is  not  only 
no  excuse,  but  would  seem  to  In- 
crease the  burden  of  his  duty,-  be- 
cause of  the  consequent  impediment 
to  rapid  egress  and  Ingress.  Guen- 
ther v.  Metropolitan  R.  Co.,  23  App. 
(D.  C.)  493.  But  see  Keeley  v.  City 
Electric  _Jt.  Co.,  168  Mich.  79,  133 
NW  1085*(holding  that,  when  a  street 
-car  has  stopped  lor  such  a  time  that 
one  able  to  alight  or  enter  with  rea- 
sonable speed  could"  have-  done  so. 
the  conductor  may  rely  on  the  as- 
sumption that  the  purpose  of  stop- 
ping the  car  Is  accomplished.  In  the 
absence  of  contrary  knowledge). 

9.  Grant  v.  New  Orleans  R..  etc 
Co.,  129  La.  811,  56  S  897;  McCurdy 
v.  United  Tract  Co.,  15  Pa.  Super. 
29. 

10.  Fanshaw  v.  Norfolk,  eta. 
Tract  Co.,  108  Va.  300,  61  SE  790. 

11.  Care  required  and  m-™j«*t  of 
carrier  by  elevator  generally  see  su- 
pra t  1307. 

18.  Becker  v.  Lincoln  Real  Est. 
etc..  Co.,  174  Mo.  246,  73  SW  681. 

13.  U.  S.— Mitchell  v.  Marker.  61 
Fed.  139.  10  CCA  306,  25  LRA  33  and 
note. 

Ga. — Grant  v.  Allen,  141  Ga.  10(, 
80  SE  279. 

La. — Russo  v.  Morris  Bldg..  etc, 
Impr.  Assoc,  104  La.  426.  29  S  46. 

Mo.— Hensler  v.  Stlx.  113  Mo.  A 
162.  88  SW  108. 

N.  Y. — McGrell  v.  Buffalo  Office 
Bldg.  Co..  90  Hun  30,  35  NYS  5S9 
[rev  163  N.  Y.  265,  47  NE  305]. 

R.  I. — Blackwell  v.  O'Gorman  Co, 
22  R.  I.  638.  49  A  28. 

Wash. — Davis  v.  Burke.  90  Wash. 
495,  156  P  525. 

[a]  -  It  Is  negligence  to  start  an 
elevator  while  the  door  Is  still  open 
and  the  passenger  Is  entering.  Black- 
well  v.  O'Gorman  Co.,  22.  R.  I.  638. 
49  A  28. 

[b]  Invitation  to  enter  or  leave. — 
The  stopping  of  an  office  building 
elevator  at  a  point  where  its  floor 
and  that  of  the  building  are  prac- 
tically on  a  level,  with  the  door  of 
the  elevator  shaft  open.  Is  an  Im- 
plied invitation  to  passengers  to  en- 
ter or  leave  the  same.  Grant  v. 
Allen.  141  Ga.  106.  80  SE  279. 

14.  McGrell  v.  Buffalo  Office  Bldg. 
Co..  90  Hun  30.  36  NYS  599  [rev  153 
N.  Y.  265,  47  NE  305]. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1370-1372] 


CARRIERS 


[IOC.  J.]     953 


sengers  to  alight;15  and  it  has  .been  held  that,  where 
the  car  stops  to  permit  a  passenger  to  alight,  the 
operator  must  before  starting  use  reasonable  care 
to  ascertain  if  others  are  about  to  leave  the  ear, 
and  that  it  is  not  necessary  that  every  passenger 
who  wishes  to  leave  at  that  place  should  repeat  the 
direction  to  the  operator  to  stop  there.18 

[»  1371]  H.  (fare  Required  and  Liability  as  to 
Machinery,  Tracks,  and  Appliances17 — 1.  Sufficiency 
and  Maintenance  in  General.  The  rule  requiring  a 
carrier  to  exercise  the  highest  degree  of  practicable 
care  and  skill  in  performance  of  the  transporta- 
tion18 is  applicable  in  its  full  extent  with  reference 
to  the  sufficiency  and  maintenance  of  the  roadbed, 
bridges,  tracks,  machinery,  and  other  running  ap- 
piianees  of  a  railroad  or  street  railroad  company 
engaged  in  the  transportation  of  passengers,1*  the 
degree  of  care  required  depending  largely  on  the 
probable  seriousness  of  accidents  that  may  result 
from  defects.20  If  injuries  result  to  a  passenger 
from  defects  which  could  have  been  avoided  by  the 


exercise  of  the  highest  care  and  diligence  on  the 
part  of  the  persons  employed  in  the  construction 
and  maintenance  of  the  carrier's  road  and  the 
manufacture  and  repair  of  its  rolling  stock  and 
machinery,  the  carrier  is  liable.21  However,  the 
carrier  is  not  liable,  for  an  accident  where  it  exer- 
cises such  care,  prudence,  and  foresight  as  is  re- 
quired under  the  circumstances.22 

[$  1372]  2.  Inspection.  The  care  required  as  to 
roadbed,  track,  machinery,  and  appliances  is  hot 
fully  exercised  by  an  originally  safe  construction, 
but  involves  such  constant  inspection  for  the  pur- 
pose of  discovering  defects  or  dangers  which  may 
be  developed  in  the  operation  of  the  road,  and  in 
remedying  the  same,  as  the  highest  degree  of  care 
and  foresight  would  suggest,  so  far  as  practicable, 
consistently  with  the  carrying  on  of  the  carrier's 
business,  and  a  neglect  of  this  duty  renders  the 
carrier  liable  to  passengers  who  may  be  injured  by 
reason  of  any  defect  which  might  have  been  dis- 
covered by  such  inspection.**    This  inspection  with 


15.  Chicago  Exch.  Bids.  Co.  v. 
Nelson.  197111.  334.  «4  NE  369  [aft 
98  III.  A.  1891;  Luckel  v.  Century 
Bldg.  Co.,  177  Mo.  608,  76  SW  1035; 
Becker  v.  Lincoln  Real  Est.,  etc.,  Co., 
174  Mo.  246,  73  SW  681:  Becker  v. 
Lincoln  Real  Est.,  etc.,  Co.,  118  Mo. 
A:  74.  93  SW  291;  Mitchell  v.  Keene, 
37   Hun  266,  33  NTS  1046. 

16.  Luckel  v.  Century  Bids.  Co., 
177  Mo.  608.  78  SW  1036;  Becker  v. 
Lincoln  Real  Est.,  etc.,  Co.,  174  Mo. 
246.  78  SW  681. 

17.  Management  and  operation  of 
apnUaaoes  on  trains  see  Infra  |  1381. 

18.  See  supra  55  1296-1306. 

19.  U.  S. — Irvine  v.  Delaware, 
etc..  R.  Co.,  184  Fed.  664,  106  CCA 
600;  Taylor  v.  Pennsylvania  Co.,  60 
Fed.  765;  Anthony  v.  Louisville,  etc. 
R.  Co.,  27  Fed.  724  Caff  132  U.  S.  178. 
10  SCt  53.  33  L.  ed.  301]. 

Ark. — Arkansas  Cent.  R.  Co.  v. 
Janson,  90  Ark.  494.  119  SW  648; 
Eureka  Springs  R.  Co.  v.  Timmons, 
51  Ark.  469,  ll  SW  690;  George  v. 
St.  Louis,  etc.,  R  CO.,  34  Ark.  613. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Thompson,  107  Ind.  442,  8  NE  18,  9 
NE  367,  57  AmR  120. 

Iowa. — La  Barge  v.  Union  Electric 
Co..  138  Iowa  691,  116  NW  816,  19 
LRANS  213. 

La. — Jackson  v.  Natchez,  etc.,  R 
Co.,  114  La.  981.  88  S  701.  108  AmSR 
366.  10  LRA  294. 

Me. — Llbby  v.  Maine  Cent.  R.  Co., 
85  Me.  34.  26  A  943,  20  LRA  812. 

Mass. — McElroy  v.  Nashua,  etc,  R 
Corp.,  4  Cush.  400,  50  AmD  794. 

Mlch.->— Howell  v.  Lansing  City 
Electric  R.  Co.,  136  Mich.  432,  99  NW 
406, 

Mo. — Craig  v.  St.  Louis  United  R. 
Co..  175  Mo.  A.  616.  158  SW  390. 

N.  T.— Kelly  v.  Manhattan  R.  Co., 
112  N.  T.  443.  20  NE  383.  3  LRA  74; 
Perkins  v.  New  York  Cent.  R.  Co., 
24  N.  Y.  196,  82  AmD  282;  Curtis  v. 
Rochester,  etc.,  R,  Co.,  18  N.  Y.  634, 
76  AmD  268:  Costikyan  v.  Rome,  etc., 
R.  Co.,  58  Hun  590,  12  NYS  683  [aft 
128  N.  Y.  633  mem,  29  NE  147  mem]. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Parks.  40  Tex.  Civ.  A.  480,  90  SW 
343. 

Va. — Baltimore,  etc,  R.  Co.  v. 
Noell.  32  Qratt.  (73  VaJ  894;  Balti- 
more, etc.,  R.  Co.  v.  Wightman,  29 
Gratt.  (70  Va.)  431. 

W.  Va. — Mannon  v.  Camden  Inter- 
state R  Co..  56  W.  Va.  654,  49  SE 
450;  Searle  v.  Kanawha,  etc.,  R.  Co., 
32  W.  Va.  370,  9  SE  248. 

[a]  Provisions  required  vary  with 
otoenmstanoss  All  carriers  are  not 
required  to  adopt  a  like  expensive 
provision  for  the  safety  of  passen- 
gers. The  provisions  required  to  be 
adopted  by  carriers  of  passengers  for 
the  safety  of  their  passengers  vary 
aa  the  exigencies  of  the  traffic  and 
Its  remunerative  character  demand 
and  Justify.  A  railroad  constructed 
through    a    thinly    settled    country. 


moving  but  little  freight  and  few 
passengers,  and  running  its  trains  at 
&  slow  rate  of  speed,  cannot  be  ex- 
pected to  be  equipped  and  operated 
In  the  same  manner  as  Is  necessary 
in  the  case  of  a  railroad  running 
through  a  densely  populated  terri- 
tory and  moylqg  a  large  volume  of 
traffic.  Arkansas  Midland  R.  Co.  v. 
Canman,  62  Ark.  517,  13  BW  280. 

[b]  In  the  construction  of  the 
roadbed  and  track  the  company  is 
not  bound  absolutely  to  provide 
against  extraordinary  and  unprece- 
dented storms,  floods,  or  other  In- 
evitable casualties  caused  by  the  hid- 
den forces  of  nature,  unknown  to 
common  experience,  and  which  can- 
not be  reasonably  anticipated  by  that 
degree  of  engineering  skill  and  ex- 
perience required  in  the  prudent 
construction  of  a  railroad.  Llbby  v. 
Maine  Cent.  R.  Co.,  85  Me.  84,  26  A 
943.  20  LRA  812.  See  generally  supra 
(  1385. 

90.  Taylor  v.  Pennsylvania  Co., 
60  Fed.  755;  Kelly  v.  Manhattan  R. 
Co.,  112  N.  Y.  443.  20  NE  883.  3  LRA 
74;  St.  Louis  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480,  90  SW 
343 


la]     The  degree  of  care    (1)   re- 

.  tired  In  keeping  the  company's  ap- 
pliances in  reasonably  good  repair  is 
that  high  degree  of  care  which  would 
be  exercised  by  very  cautious,  com- 
petent, and  prudent  persons  under 
the  same  or  similar  circumstances. 
St.  Louis  Southwestern  R  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480,  90  SW 
343.  (2)  It  is  the  duty  of  a  carrier 
to  exercise  that  high  degree  of  care 
which  a  very  competent  and  prudent 
person  would  exercise  In  furnishing 
reasonably  safe  appliances  and  at- 
tachments necessary  for  the  accom- 
modation of  its  passengers,  and  it  is 
also  incumbent  on  it  to  use  the 
same  care  to  see  that  such  appli- 
ances and  attachments  are  kept  in 
a  reasonably  safe  condition.  Hous- 
ton, etc.,  R.  Co.  v.  Swancey,  (Tex. 
Civ.  A.)  128  SW  677. 

91.  Cal. — Treadwell  v.  Whittier, 
80  Cal.  674,  22  P  266.  13  AmSR  176, 
5  LRA  498. 

Iowa, — Sherman  v.  Western  Stage 
"Co.,  24  Iowa  616. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Brown.  12  KyL  468. 

Mass. — Well  v.  Boston  El.  R.  Co., 
218  Mass.  397,  105  NE  983;  Gllmore 
v.  Mllford,  etc.,  R.  Co..  193  Mass.  44, 
78  NE  744. 

Minn. — Bishop  v.  St.  Paul  City  R. 
Co..  48  Minn.   26,  50  NW  927. 

Mo. — Donovan  v.  Kansas  City  El. 
R  Co.,  157  Mo.  A.  649,  138  SW  679. 

N.  Y. — Brown  v.  New  York  Cent. 
R.  Co.,  34  N.  Y.  404;  Hegeman  v. 
Western  R.  Corp.,  13  N.  Y.  9.  64  AmD 
517  and  note;  Weber  v.  Metropolitan 
St.  R.  Co.,  22  App.  Dlv.  628,  47  NYS 
812. 

Pa. — Willis  v.  Second  Ave.  Tract. 


Co..  189  Pa.  430,  42  A  1;  Philadelphia, 
etc.,  R.  Co.  v.  Anderson,  94  Pa.  851, 
39  AmR  787. 

S.  C. — Caveny  v.  Neely,  43  S.  C. 
70,  20  SE  806. 

Utah. — Nelson  v.  Southern  Pac 
Co..  18  Utah  244,  65  P  364. 

Va. — Virginia  Cent.  R.  Co.  v.  San- 
ger, 15  Gratt.  (56  Va.)  230;  Parish 
v.  Relgle.  11  Gratt.  (52  Va.)  697,  62 
AmD  666. 

Eng— Francis  v.  Cockrell,  L.  R.  5 
Q,  B.  184;  Grote  v.  Chester,  etc.,  R. 
Co.,  2  Exch.  251.  154  Reprint  485; 
Pym  v.  Great  Northern  R.  Co.,  2  F. 
&  F.  619;  Burns  v.  Cork,  etc.,  R  Co., 
13  Ir.  C.  L.  643. 

Ont. — Gaiser  v.  Niagara,  St.  Cath- 
arines, etc.,  R.  Co..  19  Ont.  L.  31,  14 
OntWR  42;  Hay  v.  Great  Western 
R.  Co..  37  U.  C.  Q.  B.  456. 

[a]  Independent  contractor.— The 
exercise  of  this  care  on  the  part  of 
the  carrier  itself  cannot  be  avoided 
by  turning  over  the  construction  or 
maintenance  of  roadbed  or  track  to 
an  independent  contractor.  Virginia 
Cent.  R.  Co.  v.  Sanger,  16  Gratt.  (56 
Va.)  230.    See  generally  supra  §  1313. 

[b]  Where  snowsheda  are  con- 
structed over  a  railroad  track,  but 
not  high  enough  to  enable  a  person 
to  walk  over  the  highest  cars  of  a 
freight  train  with  safety,  and  a  per- 
son in  charge  of  stock,  properly 
passing  along  the  top  of  the  train. 
Is  Injured  by  a  collision  with  such 
snowsheds,  he  may  recover.  Nelson 
v.  Southern  Pac.  Co.,  18  Utah  244,  55 
P  364;  Saunders  v.  Southern  Pac. 
Co.,  13  Utah  275.  44  P  932. 

93.  Ark. — Arkansas  Midland  R. 
Co.  v.  Canman,  52  Ark.  617,  13  SW 
280. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler, 2  Colo.  442;  Posten  v.  Denver 
Cons.  Tramway  Co.,  11  Colo.  A.  187, 
53  P  391. 

D.  C. — Harbison  v.  Metropolitan  R. 
Co..  9  App.  60. 

111. — Wabash,  etc.,  R  Co.  v.  Koe- 
Rlgsam,  13  111.  A.  606. 

N.  Y. — Leyh  v.  .Newburgh  Electric 
R.  Co.,  41  App.  Dlv.  218.  58  NYS  479 
taff  168  N.  Y.  667  mem,  61  NE  1131 
mem];  Nelson  v.  Lehigh  Valley  R. 
Co..  25  App.  Dlv.  635.  50  NYS  63; 
Atwood  v.  Metropolitan  St.  R.  Co., 
26  Misc.  758,  54  NYS  138. 

93.  Ark. — St.  Louis  Southwestern 
R.  Co.  v.  Leflar.  104  Ark.  628,  149  SW 
530;  Arkansas  Midland  R.  Co.  v.  Grif- 
fith. 63  Ark.  491,  39  SW  550:  St. 
Louis,  etc.,  R  Co.  v.  Mitchell,  67 
Ark.  418.  21  SW  883. 

Conn. — De  Cecco  v.  Connecticut 
Co..  85  Conn.  707.  83  A  215. 

111. — Chicago,  etc.,  R  Co.  v.  Lewis, 
145  111.  67,  33  NE  960:  Toledo,  etc, 
R.  Co.  v,  Apperson,  49  111.  480. 

Ind.— -Cleveland,  etc.,  R.  Co.  •  v. 
Newell,  104  Ind.  864,  3  NE  836;  Indi- 
ana Union  Tract.  Co.  v.  Serlbner,  47 
Ind.  A.  621,  93  NE  1014. 

Ky, — Davis,  v.  Faduoah  R.,  etc..  Co., 
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respect  to  both  its  mode**  and  frequency35  must 
be  such  as  ean  be  done  consistently  with  the  con- 
duct of  the  carrier's  business.  The  frequency  of 
inspection  is  dependent  on  the  liability  to  impair- 
ment, the  consequences  of  which  may  be  appre- 
hended as  a  result  of.  defective  conditions;2"  but 
the  carrier  is  not  required  to  keep  up  a  continuous 
inspection,  or  to  know  at  each  moment  the  condition 
of.  every  part  of  a  train.27 

Under  circumstances  involving  peculiar  peril,  such 
as  a  freshet,  endangering  the  safety  of  the  track, 
the  carrier  should  inspect  its  tracks  with  more  than 
ordinary  promptitude  to  discover  whether  danger 
has  developed;28  and  it  has  been  held  that  inspec- 


113  Ky.  267.  68  SW  140.  24  KyL  135. 

La. — Lowenthal  v.  Vicksburg,  etc., 
R.  Co..  117  La.  1007,  42  S  483;  Jack- 
son v.  Natchez,  etc.,  R.  Co..  114  La. 
981,  38  S  701,  108  AmSR  366,  70  LRA 
294;  Frelsen  v.  Southern  Pac.  Co.,  42 
La.  Ann.  673.  7  S  800. 

Me. — Libby  v.  Maine  Cent.  R.  Co., 
86  Me.  34,  26  A  943.  20  LRA  812. 

Mass. — Weil  v.  Boston  El.  R.  Co.. 
218  Mass.  397,  105  NE  983. 

Mich.— Gerlach  v.  Detroit  United 
R.  Co.,  171  Mich.  474,  137  NW  266: 
Rouston  v.  Detroit  United  R  Co.,  151 
Mich.  237.  115  NW  62;  Roblpson  v. 
Chicago,  etc.,  R  Co.,  136  Mich.  254. 
97  NW  689.      . 

Minn. — Goodsell  v.  Taylor.  41  Minn. 
207,  42  NW  873,  16  AmSR  700,  4 
LRA  673. 

Mo. — Sharp  y.  Kansas  City  Cable 
R.  Co..  114  Mo.  94,  20  SW  93;  Furnish 
v.  Missouri  Pac.  R.  Co..  102  Mo.  438, 
It  SW  1044.  22  AmSR  781. 

N.  J. — Blelwlse  v.  Pennsylvania  R 
Co.,  81  N.  J.  L.  160,  78  A  1068: 
Proud  v.  Philadelphia,  etc,  R.  Co., 
64  N.  J.  L.  702,  46  A  710,  60  LRA 
468. 

N.  T. — Wynn  v.  Central  Park,  etc., 
R.  Co.,  133  N.  7.  675  mem,  80  NE 
721;  Palmer  v.  Delaware,  etc..  Canal 
Co.,  120  N.  T.  170,  24  NE  302.  17 
AmSR  629;  Poulsen  v.  Nassau  Elec- 
tric R  Co..  30  App.  Div.  246.  51  NTS 
933;  Hanley  v.  Harlem  R.  Co..  1 
Edm.  Sel.  Cas.  359. 

Oh. — Cleveland,  etc..  Tract  Co.  v. 
Ward,  27  Oh.  Cir.  Ct  761. 

Tex. — Texas,  etc.,  R.  Co.  v.  Ham- 
ilton, 66  Tex.  92.  17  SW  406;  Inter- 
national, etc.,  R  Co.  v.  Halloren,  53 
Tex.  46.  37  AmR  744:  St.  Louis 
Southwestern  R.  Co.  v.  Moore,  (Civ. 
A.)  161  SW  378;  Texas,  etc..  R.  Co. 
v.  Leakey,  39  Tex.  Civ.  A.  684,  87 
SW  1168;  Houston,  etc.,  R.  Co.  v. 
Norris,   (Civ.  A.)   41  SW  708. 

Wis. — Burt  v.  Douglas  County  St. 
R.  Co..  83  Wis.  229,  53  NW  447.  18 
LRA  479. 

Eng. — Richardson  v.  Great  Eastern 
R.  Co.,  1  C.  P.  D.  342. 

Can. — Toronto  R.  Co.  v.'  Fleming, 
47  Can.  S.  C.  612,  12  DomLR  249, 
49  CanLJ  386  [app  dism  27  Cent.  L. 
332,  8  DomLR  607,  4  OntWN  323,  23 
OntWR  385]. 

Ont. — Galser  v.  Niagara  St.  Catha- 
rines, etc.,  R.  Co.,  19  Ont.  L.  31,  14 
OntWR  42. 

[a]  Electric  oars. — Where  a  pas- 
senger is  Injured  by  the  metal  por- 
tions of  an  electric  car  becoming 
charged  with  a  current,  which  fact 
might  have  readily  been  ascertained 
by  inspection,  the  carrier  is  liable 
for  an  Injury  to  a  passenger  there- 
from. Burt  v.  Douglas  County  St. 
R.  Co.,  83  Wis.  229,  53  NW  447.  18 
LRA  479. 

[bl  Closely  following  trains— 
Carriers  which  run  freight  cars  only 
a  short  distance  after  passenger  cars, 
and  up  and  down  steep  Inclines, 
must  exercise  a  very  high  degree  of 
care  to  have  their  appliances  in 
proper  condition .  and  properly  man- 
aged, and  on  the  first  indication  of 
wearing  out  or  defects  of  any  char- 
acter It  Is  their  duty  to  Inspect  them 
and  see  that  they  are  In  good  condi- 
tion.    Rouston   v.   Detroit   United   R. 


Co.,  151  Mich.  237.  248.  116  NW  62 
[cit  Cyc]. 

fc]  Inspection  of  wheels— (1) 
Where  the  defect  In  a  wheel  could 
be  discovered  by  a  most  careful  and 
thorough  Inspection  of  the  wheel,  the 
carrier  is  negligent  if  it  fails  to 
make  such  an  inspection.  Cleve- 
land, etc..  Tract  Co.  v.  Ward, 
27  Oh.  Cir.  Ct  761.  (2)  Where 
a  carrier  in  making  an  inspec- 
tion of  a  car  wheel  does  not  exercise 
due  care,  and  thereby  falls  to  dis- 
cover a  defect  therein,  which  defect 
afterward  causes  a  wreck,  the  car- 
rier is  liable,  although  previous  to 
such  insufficient  Inspection  It  had 
made  proper  tests  of  the  wheel  In 
question  and  failed  to  discover  the 
defect.  Houston,  etc.,  R.  Co.  v.  Sum- 
mers, (Tex.  Civ.  A)  49  SW  1106  [aft 
92  Tex.   621,   51   SW  824]. 

84.  Ky. — Davis  v.  Paducah  R., 
etc..  Co..  118.  Ky.  267,  68  SW  140.  24 
KyL  135. 

Md. — Western  Maryland  R  Co.  v. 
State.    95    Md.    687.    53    A   969. 

Mich. — Rouston  v.  Detroit  United 
R.  Co.,  151  Mich.  287,  115  NW  62. 

Tex. — Texas,  etc,  R.  Co.  v.  Ham- 
ilton.  66   Tex.   92,   17   SW   406. 

Eng. — Richardson  v.  Great  Eastern 
R  Co.,  1  C.  P.  D.  842  [rev  L.  R.  10 
C.  P.  48_61. 

[a]  Thoroughness  of  Inspection. — 
(1 )     The     Inspection     must     be     as 


thorough  as  the  dangers  Incident 
to  the  business  make  necessary. 
Rouston  v.  Detroit  United  R.  Co.,  161 
Mich.  237,  115  NW  62.  (2)  The 
duty  of  a  street  railroad  company  to 
a  passenger  to  protect  her  from  In- 
juries from  Its  appliances  is  not  ful- 
filled by  recent  Inspection  of  Its  cars, 
or  by  an  Inspection  by  a  competent 
employee,  but  the  law  requires  of  it 
"the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use 
under  similar  circumstances."  Davis 
v.  Paducah  R.,  etc.,  Co.,  113  Ky.  267, 
68  SW  140.  24  KyL  135. 

[b]  Methods  of  testing;  machinery. 
—If  any  certain  satisfactory  test  of 
the  machinery  used  by  a  carrier  in 
transportation  is  known  to  it  and  is 
within  its  reach,  it  should  be  ap- 
plied, and  It  Is  negligence  to  rely  on 
any  test  which  is  clearly  insufficient. 
Texas,  etc.,  R.  Co.  v.  Hamilton,  66 
Tex.  92.   17   SW  406. 

[c]  The  Inspection  of  car  tracks 
need  not  be  so  minute  (1)  as  to  de- 
feat the  purposes  of  through  traffic. 
Richardson  v.  Great  Eastern  R.  Co., 
1  C.  P.  D.  342  [rev  L.  R.  10  C.  P. 
486].  (2)  And  ft  is  not  the  duty  of 
a  railroad  company  to  make  a 
minute  examination  of  the  whole  of 
a  truck  merely  because  a  defect  has 
been  discovered  in  it.  Richardson  v. 
Great  Eastern  R.  Co.,  supra. 

SB.  Indiana  Union  Tract.  Co.  v. 
Scribner,  47  Ind.  A.  621,  93  NB 
1014;  Palmer  v.  Delaware,  etc..  Canal 
Co.,  120  N.  T.  170.  24  NE  302.  17 
AmSR  629  [an*  46  Hun  486];  Houston, 
etc.,  R.  Co.  v.  Summers.  (Tex.  Civ. 
A.)  49  SW  1106  [all  92  Tex.  621.  61 
SW  824]. 

[a]  Inspection  at  regular  places 
provided  for  the  purpose  does  not 
relieve  the  carrier  from  the  duty  to 
watch  and   Inspect  the  cars  for  de- 


tion  should  be  made  both  during  and  after  extraor- 
dinary storms  in  order  to  prevent  accidents.2* 

[«,  1373]  3.  Latent  Defects.  The  duly  of  the 
carrier  as  to  furnishing  machinery  and  appliances 
originally  safe,  suitable,  and  adequate  is  discharged 
by  a  purchase  thereof  from  a  competent  and  repu- 
table manufacturer  and  an  inspection  to  detect  de- 
fects discoverable  by  any  teste  which-  the  highest 
degree  of  care  and  prudence  can  suggest,  and  hence 
it  will  not  be  liable  for  injuries  resulting  from  hid- 
den defects  which  could  not  be  discovered  and  pro- 
vided against  in  the  exercise  of  such  care  and  pru- 
dence." A  carrier  is  not  liable  for  latent  defects 
which  could  not  be  discovered  by  the  most  careful 

fects  occurring  ^between  stations,  so 
far  as  they  might  be  anticipated  and 
discovered.  Texas,  etc,  R.  Co.  v. 
Suggs,  62  Tex.  323. 

86.  Indiana  Union  Tract.  Co.  v. 
Scribner,  47  Ind.  A  621.  93  NE  1014: 
Palmer  v.  Delaware,  etc.  Canal  Co- 
rn N.  T.  170.  24  NE  302,  17  AmSR 
629   [aft*  46  Hun  4861. 

87.  Louisville,  etc.,  R  Co.  ▼. 
O'Brien,  168  Ky.  538,  174  SW  SI. 
AnnCasl916E  1084;  Craig  v.  St  Louis 
United  R.  Co..  175  Mo.  A.  616.  158 
SW  390;  Proud  v.  Philadelphia,  etc, 
R  Co..  64  N.  J.  L.  702.  46  A  710.  SO 
LRA   468. 

88.  Libby  v.  Maine  Cent   R.    Cc 

85  Me.  34.  26  A  943,  20  LRA  811: 
Cobb  v.  St.  Louis,  etc.,  R  Co..  148 
Mo.  609.  50  SW  894. 

liability  for  accidents  can— a  to/ 
freshets  see  supra  t  1836. 

88.     Hardy  v.  Carolina  Cent.  R.  Co.. 

74  N.  C.  784.  76  N.  C.  5;  International, 
etc,  R.  Co.  v.  Halloren,  63  Tex.  4C, 
37  AmR  744. 

80.  U.  S. — Carter  v.  Kansas  City 
Cable  R.  Co.,  42  Fed.  37;  Anthony  v. 
Loulsvile,  etc.,  R.  Co.,  27  Fed  724 
raff  182  U.  S.  172,  10  SCt  63,  33  L.  ed. 
301];  Robinson  v.  New  Tork  Cent, 
etc.,  R.  Co.,  9  Fed.  877.  20  Blatcaf. 
338. 

Ala. — Western  R.  Co.  v.  Walker, 
113  Ala.  267,  22  S  182. 

Cal. — Siemsen  v.  Oakland,  etc 
Electric  R  Co.,  134  CaL  494,  66  P 
672. 

111. — Toledo,  etc.,  R  Co.  v.  Beggs, 

86  111.  80;  St  Louis  Coal  R.  Co.  v. 
Moore,  14  111.  A.  510. 

Ind. — Louisville,  etc.  R  Co.  v. 
Snyder,  117  Ind.  436,  20  NE  284.  10 
AmSR  60.  3  LRA  434;  Grand  Rapids, 
etc,   R.   Co.  v.   Boyd,   66  Ind.   526. 

Ky. — South  Covington,  etc.  St.  R. 
Co.  v.  Barr,  147  Ky.  549,  144  SW  755; 
Chesapeake,  etc,  R  Co.  v.  Morgan, 
129  Ky.   781.   112  SW  859. 

La. — Jackson  v.  Natchex,  etc,  R 
Co.,  114  La.  981.  989,  78  S  701,  108 
AmSR    366.    70    LRA   294    [cit    CycJ. 

Me. — Stevens  v.  European,  etc..  R. 
Co.,  66  Me.   74. 

Md. — Western  Maryland  R  Co.  v. 
State,  95  Md.  687,  53  A  969;  Balti- 
more City  PasB.  R.  Co.  v.  Nugent 
86    Md.    349.    38   A   779.    39    LRA   161. 

Mass. — Ingalls  v.  Bills,  9  Mete  1, 
48  AmD  34  6  and  note. 

Mich. — Grand  Rapids,  etc,  R.  Co. 
v.  Huntley,  38  Mich.  537,  31  AmR 
321. 

Mo. — Holland  v.  St  Louis,-  etc,  R 
Co.    106  Mo.  A.  117,  79  SW  608. 

N.  J. — Blelwlse  v.  Pennsylvania  R 
Co..  81  N.  J.  L.  160.  78  A  1058. 

N.  T. — Birmingham  v.  Rochester 
City,  etc:,  R.  Co..  137  N.  T.  18,  82 
NE  996,  18  LRA  764:  Curtis  v. 
Rochester,  etc.,  R  Co.,  18  N.  T.  634, 

75  AmD  258;  Hegeman  V.  Western 
R.  Corp.,  18  N.  T.  9.  64  AmD  517  and 
note;  Grlffen  v.  Manlce,  36  Misc.  364. 
73  NTS  659  raff  74  App.  Div.  371,  77 
NTS  626  (aff  174  N.  T.  605  mem,  6( 
NE  1109  mem)].  But  see  Alden  v. 
New  York  Cent.  R  Co.,  26  N.  T.  102. 
82  AmD  401  [crlt  and  practically 
overr  McPadden  v.  New  Tork  Cent 
R  Co.,  44  N.  T.  478.  4  AmR  70S]. 

Pa. — Bradley  v.  Lake  Shore,  etc. 
R.    Co.,    238    Pa.    815.    86    A    200.    44 
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and  thorough  examination,81  and  certainly  is  not 
liable  for  latent  defects  of  such  a  character  that 
no  degree  of  skill,  care,  and  foresight  could  detect 
their  existence.31  Thus  it  has  been  held  that  a  car- 
rier is  not  liable  for  defects  in  a  car  wheel  not  dis- 
coverable by  the  usual  and  proper  tests." 

Latent  defects  discoverable  by  manufacturer.  It 
has  been  held  that  a  carrier  is  liable  for  injuries 
sustained  by  passengers  in  consequence  of  accidents 
resulting  from  defects  in  its  machinery,  notwith- 
standing the  defects  were  latent  and  could  not  have 
been,  discovered  by  the  carrier's  ordinary  inspec- 
tion, if  the  manufacturer  could  have  ascertained 

LRANS  1148;  Meier  v.  Pennsylvania 
R.  Co..  64  Pa.  226.  3  AmR  681. 

Tex. — Texas,  etc.,  R.  Co.  v.  Buck- 
alew,   (Civ.  A.)  34  SW  166. 

Va. — Roanoke  R.p  etc.,  Co.  v.  Ster- 
rett,  108  Va.  683,  62  SB  386,  128 
AmSR   871,   19   LRANS   319. 

Wis. — Dibbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  «8,  147  NW  *,  148  NW 
1086.  LRA1916D  306  and  note.  312, 
AnnCasl916E  924  and  note. 

Eng. — Readhead  v.  Midland  R  Co., 
LB.  14.  B.  412  [aff  L.  R  4  Q.  B. 
379,  5  ERC  486,  and  repudiating  Sharp 
v.  Grey,  9  Bing-.  467,  23  BCL  669,  111 
Reprint  684];  Christie  v.  Griggs,  2 
Campb.  79;  Stokes  v.  Eastern  Count- 
ies R.  Co.,  2  P.  &  F.  691. 

[aj  Zf  there  are  satisfactory  tests 
by  which  latent  defects  may  be  dis- 
cerned in  those  appliances  bn  the 
strength  of  which  the  safety  of  pas- 
sengers depends,  they  must  be  used. 
Dibbert  v.  Metropolitan  Inv.  Co.,  168 
Wis.  69,  147  NW  3,  148  NW  1096, 
LRA1915D  306  and  note  812.  Ann 
Casl916E  924  and  note. 

[b]  Broken  trolley  wire. — Where 
a  passenger  on  an  electric  car  was 
Injured  by  the  breaking  of  the  trolley 
wire,  which  fell  on  him  while  on  the 
back  platform  of  the  car,  if  the  ac- 
cident was  caused  by  a  latent  defect 
which  defendant  couM  not  discover 
by  reasonable  examination,  and  it  em- 
ployed suitable  contractors  to  erect 
the  wire,  and  proper  material  and  a 
skillful  method  of  construction,  plain- 
tiff could  not  recover.  Baltimore  City 
Pass.  R.  Co.  v.  Nugent,  86  Md.  849, 
38  A  779.  39  LRA  161. 

31.  Pittsburgh,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138;  Buckland  v. 
New  York,  etc..  R.  Co.,  181  Mass.  3, 
62  NE  966;  Ladd  v.  New  Bedford  R. 
Co..  119  Mass.  418,  20  AmR  331; 
Richardson  v.  Great-  Eastern  R.  Co., 
1  C.  P.  D.  342;  Stokes  v.  Eastern 
Counties   R.    Co.,    2   P.   &   P.    691. 

33.  111. — Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  66  111.  138. 

Mass. — Ladd  v.  New  Bedford  R. 
Co..  119  Mass.  412,  20  AmR  331. 

Mo. — Yerkes  v.  Keokuk  Northern 
Line  Packet  Co.,  7  Mo.  A.  266. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  225,  3  AmR  581. 
.   Vt — Hadley   v.   Cross,   34   Vt.   586, 
80  AmD  699. 

Eng. — Readhead  v.  Midland  R.  Co., 
L.  R.  3  Q.  B.  412  [aff  L.  R.  4  Q.  B. 
379,  5  ERC  436];  Richardson  v.  Great 
Eastern  R  Co.,  1  C.  P.  D.  342;  Stokes 
v.  Eastern  Counties  R.  Co.,  2  P.  &  F. 
691 

Compare  Paine  v.  Geneva,  etc.. 
Tract.  Co..  115  App.  Dlv.  729,  101 
NYS  204  (holding  that,  where  a  pas- 
senger on  a  street  car  Jumped  there- 
from because  of  an  extraordinary 
explosion  and  fire  issuing  from  the 
controller  box  and  was  injured,  it 
was  no  defense  that  the  controller 
was  of  the  best  and  most  approved 
pattern,  that  it  had  been  Inspected 
in  the  most  approved  manner,  that 
such  Inspection  disclosed  no  defects, 
and  that  there  was  no  known  means 
by  which  it  could  be  determined  in 
advance  whether  the  controller  would 
explode  and  burn  ud  in  the  manner  in 
which  it  did.  since  if  such  was  the  fact 
defendant  might  be  guilty  of  action- 
able negligence  in  using  such  a  dan- 
gerous appliance  in  its  street  cars). 

S3.    Toledo,  etc.,  R.  Co.  v.  Beggs, 


them  by  the  application  of  a  reasonable  test.34 

[$  1374]  4.  Well  Known  and  Approved  Ma- 
chinery and  Appliances.  A  carrier  of  passengers 
must  keep  pace  with  science  and  art  and  modern 
improvement  in  its  appliances,36  and  its  duty  to  its 
passengers  requires  that  it  shall  exercise  the  high- 
est degree  of  care  which  is  reasonably  consistent 
with  the  carrying  on  of  its  business,36  in  providing 
and  making  use  of  the  best  and  most  approved 
machinery  and  appliances  for  the  safety  of  passen- 
gers then  known  and  in  general  practical  use.3" 
Thus  such  machinery  and  appliances  as  have  been 
in  general  use  and  have  been  found  to  be  safe  and 


85  111.  80:  Illinois  Cent.  R  Co.  v. 
Phillips,  49  111.  234;  Frelsen  v.  South- 
ern Pac.  Co.,  42  La.  Ann.  678,  7  S  800. 
[a]  Thus  where  an  injury  to  a 
passenger  is  the  result  of  the  break- 
ing of  a  wheel  to  the  railroad  coach, 
and  it  appears  that  such  wheel  was 
made  by  one  of  the  most  skillful 
manufacturers,  and  that  It  had  been 
thoroughly  tested  by  skillful  and  ex- 
perienced men  previous  to  the  acci- 
dent and  no  defects  discovered,  and 
that  such  wheels  were  in  extensive 
use,  the  carrier  is  not  liable.  Toledo, 
etc,  R.  Co.  v.  Beggs,  85  111.  80,  28 
AmR  618. 

34.  Slemsen  v.  Oakland,  etc.,  Elec- 
tric R.  Co.,  134  Cal.  494,  66  P  672; 
Chesapeake,  etc.,  R.  Oo.  v.  Morgan, 
128  Ky.  731,  112  SW  859;  Morgan  v. 
Chesapeake,  etc..  R.  Co.,  105  SW  961, 
32  KyL  330,  15  LRANS  790  and  note: 
Brown  v.  New  York  Cent.  R.  Co.,  34 
N.  Y.  404;  Bissell  v.  New  York  Cent. 
R.  Co.,  25  N.  Y.  442,  82  AmD  369; 
Hegeman  v.  Western  R.  Corp..  12  N. 
Y.  9,  64  AmD  517  and  note.  But  see 
Grand  Rapids,  etc.,  R.  Co.  v.  Hunt- 
ley, 38  Mich.  637,  31  AmR  821  (where 
it  was  decided  that,  if  a  carrier  of 

Passengers  purchases  its  vehicles 
rom  reputable  manufacturers,  giv- 
ing them  such  examination  as  is 
practicable  and  usual  among  prudent 
carriers  using  similar  vehicles,  it  is 
not  responsible  for  defects  not  dis- 
coverable on  such  examination,  al- 
though they  might  have  been  discov- 
ered in  the  manufacturing). 

[a]  Broken  axle. — Where  a  pas- 
senger was  injured  by  the  breaking 
of  an  axle  on  a  foreign  car  being 
transported  as  part  of  a  train,  due 
to  a  sand  hole  in  an  axle,  and  there 
were  tests  known  to  car  builders  and 
iron  roolders  by  which  such  defects 
might  be  discovered  before  the  ma- 
terials were  incorporated  into  the 
car,  the  manufacturer's  negligent 
failure  to  make  such  tests  would  be 
Imputed  to  the  transporting  carrier, 
under  the  rule  that  the  carrier  is 
liable  for  all  defects  in  his  vehicle 
existing  at 'the  time  of  construction, 
as  well  as  those  which  may  exist 
afterward  and  may  be  discovered  on 
investigation.        Morgan  >  v.     Chesa- 

Seake,  etc.,  R   Co.,  105   SW  961,   32 
lyL  830,   15   LRANS   790. 

35.  Treadwell  v.  Whittler,  80  Cal. 
574,  22  P  266.  IS  AmSR  175.  6  LRA 
498;  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282-  Meier  v.  Penn- 
sylvania R.  Co.,  64  Pa.  225,  3  AmR 
581. 

86.  Pershing  v.  Chicago,  etc.,  R. 
Co.,  71  Iowa  661,  82  NW  488;  Balti- 
more, etc.,  R.  Co.  v.  Worthlngton,  21 
Md.  275,  83  AmD  678:  Olds  v.  New 
York,  etc.,  R.  Co.,  172  Mass.  78,  61 
NE  450;  Missouri,  etc., .  R.  Co.  v. 
Mitchell,  34  Tex.  Civ.  A.  394,  79  SW 
94.  See  generally  supra  {{  1295- 
1300. 

[a]  Plans  and  materials. — A  rail- 
road company  in  the  selection  of  its 
plans  and  materials  for  roadways 
and  bridges  must  use  the  degree  of 
care  exercised  by  the  most  skillfully 
and  carefully  managed  railroads  un- 
der like  circumstances.  Pershing  v. 
Chicago,  etc.,  R.  Co.,  71  Iowa  561,  32 
NW  488. 

Tbl  The  nature  of  the  business 
must  Its  taken  into  account  (1)  in 
determining  the  safety  and  suffi- 
ciency of  the  machinery  and  appli- 


ances (Baltimore,  etc.,  R  Co.  v. 
Worthlngton,  21  Md.  276,  83  AmD 
678);  (2)  and  therefore  a  railroad 
company  operating  freight  trains  on 
which  passengers  are  allowed  to  ride 
is  not  required  to  equip  them  with 
safety  devices  such  as  are  usual  only 
to  passenger  trains  and  are  not  prac- 
ticable in  connection  with  freight 
trains  (Olds  v.  New  York  etc,  R 
Co.,  172  Mass.  73.  51  NE  450;  Hey- 
ward  v.  Boston,  etc.,  R.  Co.,  169 
Mass.  466,  48  NE  773). 

37.  U.  S. — Randall  v.  Baltimore, 
etc.,  R  Co.,  109  V.  S.  478,  8  SCt  822, 
27  L.  ed.  1003:  Ozanne  v.  Illinois 
Cent.  R.  Co.,  151  Fed.  900  [aff  157 
Fed.  1004  mem,  85  CCA  678  mem]. 

Cal. — Valente  v.  Sierra  R.  Co.,  161 
Cal.  634,  81  P  481;  Treadwell  v.  Whit- 
tler, 80  Cal.  574,  22  P  266,  13  AmSR 
175,  6  LRA  498. 

Del. — Wallace  v.  Wilmington,  etc, 
R.  Co.,  13  Del.  629,  18  A  818. 

Ga. — Alabama  Midland  R.  Co.  v. 
Guilford,  119  Ga.  523.  46  SB  655; 
Bartley  v.  Georgia  R  Co.,  60  Ga.  182. 

111.— North  Chicago  St.  R.  Co.  v. 
Wrixon,  51  III.  A.  807  [aff  150  111. 
632,  37  NE  8951. 

Ind. — St.  Louis,  etc,  R.  Co.  v.  Val- 
irius,  56  Ind.  611. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Thomas,  73  Ky.  160,  2  KyL  114. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  29  Md.  252,  96  AmD  628. 

Mass. — Le  Barron  v.  East  Boston 
Ferry  Co.,  11  Allen  312,  87  AmD  717; 
Warren  v.  Fltchburg  R.  Co.,  8  Allen 
227.   85  AmD  700. 

Miss. — Natchez,  etc,  R  Co.  v.  Mc- 
Neil, 61  Miss.  434. 

Mo. — Yerkes    v.    Keokuk   Northern 
Line  Packet  Co.,  7  Mo.  A.  265. 
•    N.   H. — Taylor  v.   Grand   Trunk  R. 
Co.,  48  N.  H.  304,  2  AmR  229. 

N.  Y. — Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282;  Brown 
v.  New  York  Cent.  R.  Co.,  34  N.  Y. 
404:  Smith  v.  New  York,  etc.,  R.  Co., 
19  N.  Y.  127.  76  AmD  305  faff  18  N. 
Y.  Super.  227];  Bowen  v.  New  York 
Cent.  R.  Co.,  18  N.  Y.  408,  72  AmD 
629. 

N.  C— Witsell  v.  West  Ashevllle, 
etc.,  R.  Co.,  120  N.  C.  657,  27  SE  126. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  225,  3  AmR  681;  Frankford. 
etc.,  Turnp.  Co.  v.  Philadelphia,  etc., 
R.  Co.,  54  Pa.  345,  93  AmD  708;  Lack- 
awanna, etc.,  R  Co.  v.  Doak,  62  Pa. 
379,  91  AmD  166. 

Tex. — International,  etc.,  R.  Co.  v. 
Halloren,  53  Tex.  46,  37  AmR  744: 
Texas  Midland  R.  Co.  v.  Jumper,  24 
Tex.  Civ.  A.  671,  60  SW  797. 

Eng. — Fremantle  v.  London,  etc., 
R.  Co.,  10  C.  B.  N.  S.  89,  100  ECL  89, 
142  Reprint  383;  Ford  v.  London,  etc, 
R.  Co.,  2  F.  &  F.  730;  Newberry  v. 
Bristol  TramwayB,  etc.,  Co.,  107  L. 
T.  Rep.  N.  S.  801. 

[a]  Discharge  of  duty. — (1)  A 
carrier  has  discharged  its  duty  in 
respect  to  its  cars  and  trains  when 
it  has  supplied  the  best  instrumen- 
talities that  a  highly  prudent  person 
would  have  supplied  in  the  same 
business  in  the  then  known  condition 
of  the  art  and  business.  Ozanne  v. 
Illinois  Cent  R.  Co.,  161  Fed.  900 
[aff  157  Fed.  1004  mem,  86  CCA  678 
mem].  (2)  Carriers  who  employ 
steam  in  the  carriage  of  their  pas- 
sengers are  not  only  bound  to  use 
every  precaution,  skill,  and  care  that 
foresight  can  provide,  but  must  also 
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efficient  may  be  used;38  but  the  mere  fact  that  those 
used  are  suoh  as  are  in  common  use,  irrespective  of 
their  safety  and  sufficiency,  is  not  enough,**  and 
the  fact  that  an  appliance  is  constructed  in  the  way 
that  such  appliances  are  usually  constructed  does 
not  relieve  the  carrier  of  negligence,  if  the  method 
of  construction  is  inherently  negligent*0  or  dan- 
gerous.*1 A  carrier,  however,  is  not  required  to 
adopt  and  use  every  new  and  untried  machine  or 
appliance,  or  the  best  in  use,  but  which  is  not  in 
general  use;42  nor  is  it  required  to  adopt  machinery 


and  appliances  which  are  so  expensive  as  to  make 
such  adoption  impractical  for  the  carrying  on  of 
its  business,"  although  the  mere  fact  that  the  adop- 
tion entails  additional  cost  will  not  relieve  the  car- 
rier from  the  duty  of  adopting  it.*4 

[i  1375]  6.  Oare  as  to  Track.*4  A  railroad  or 
street  railroad  company  owes  a  duty  to  its  pas- 
sengers of  exercising  the  highest  degree  of  care  and 
foresight  to  construct  and  maintain  in  a  safe  and 
adequate  condition  its  roadbed  and  track,**  includ- 
ing the  provision  of  sound  and  adequate   rails,*' 


exercise  the  same  care  and  foresight 
In  ascertaining  and  adopting  new 
Improvements  to  secure  additional 
protection;  if  a  defect  exists  which 
can  be  avoided  or  remedied  by  any 
means  which  science  has  furnished 
or  disclosed.  It  is  the  duty  of  the 
carrier  to  employ  such  means,  al- 
though not  generally  used  by  the 
manufacturers.  Caldwell  v.  New 
Jersey  Steamboat  Co.,   47   N.   Y.    282. 

38.  Mass. — Adduci  v.  Boston  El. 
R.  Co.,  215  Mass.  336.  102  NE  315, 
46  LRANS  969).  Buckland  v.  New 
York,  etc..  R.  Co.,  181  Mass)  3,  62  NE 
956. 

Mich. — Crowe  v.  Michigan  Cent.  R. 
Co.,   142   Mich.   692,   106   NW   395. 

Mo. — Holt  v.  Southwest  Missouri 
Electric  R.  Co.,  84  Mo.  A.  443. 

N.  Y.— Froblsher  v.  Fifth  Ave. 
Transp.  Co.,  161  N.  Y.  431,  45  NE 
839;  Smith  v.  Kingston  City  R.  Co., 
66  App.  Div.  143,  67  NYS  185  [aff 
169  NT  Y.  616  mem,  62  NE  1100 
mem];  Hegeman  v.  Western  R.  Corp., 
16  Barb.  363  [aff  IS  N.  Y.  9,  64  AmD 
6171. 

wis. — Merton  v.  Michigan  Cent.  R. 
Co.,  150  Wis.  640.  137  NW  767. 

[a]  ninstrations. — (1 )  A  carrier 
Is  not  guilty  of  negligence  in  using 
open  cars  which  have  wheel  guards 
on  the  running  board,  where  it  does 
not  appear  that  It  is  feasible  to  dis- 
pense with  such  wheel  guards,  and 
it  is  shown  that  they  have  been  in 
common  use  for  a  number  of  years 
without  accidents.  Adduci  v.  Boston 
El.  R.  Co.,  216  Mass.  336,  102  NE 
315,  45  LRANS  969.  (2)  A  carrier 
is  not  negligent  in  the  matter  of  the 
plunger  on  Its  car  on  which  a  pas- 
senger caught  her  dress,  where  it 
was  on  the  car  when  obtained  from 
the  best  builder,  and  was  in  the  same 
condition,  except  as  improved  by  the 
carrier,  and  it  does  not  appear  that 
any  safer  appliance  is  In  use  or  can 
be  procured:  in  the  market.  Smith 
v.  Kingston  City  R.  Co.,  56  App.  Div. 
143,  67  NYS  186  [all  169  N.  .Y.  616 
mem,  62  NE  1100  mem]. 

[b]  A  step  on  an  omnibus  with  an 
open  Instead  of  a  closed  back  is  not 
such  a  defect  as  to  render  a  carrier 
liable  for  negligence  in  case  of  in- 
jury to  a  passenger,  where  both  kinds 
of  step  are  in  general  use,  and  each 
may  have  its  advantage  and  disad- 
vantage, and  where  no  similar  acci- 
dent has  occurred  before  by  the  use 
of  the  open  back  step.  Froblsher  v. 
Fifth  Ave.  Transp.  Co.,  151  N.  Y.  431, 
45  NE  839  [rev  81  Hun  544,  30  NYS 
1099]. 

39.  Illinois  Cent.  R.  Co.  v.  O'Con- 
nell,  160  111.  636,  43  NE  704;  Union 
Pac.  R.  Co.  v.  Hand,  7  Kan.  380; 
Dougherty  v.  Kansas  City,  etc.,  Rapid 
Transit  R.  Co.,  128  Mo.  33,  30  SW 
317,  49  AmSR  636;  Lee  v.  Knapp,  55 
Mo.  A.  390. 

40.  Creason  v.  St.  Louis,  etc.,  R. 
Co..  149  Mo.  A.  223,  130  SW  445. 

41.  Paine  v.  Geneva,  etc.,  Tract. 
Co.,  115  App.  Div.  729,  101   NYS   204. 

42.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Jones,  83  Ala.   376,  3  S   902. 

Cal. — Valente  v.  Sierra  R.  Co.,  161 
Cal.   634,  91   P  481. 

Ga. — Alabama  Midland  R.  Co.  v. 
Guilford.  119  Ga.  623,  46  SE  665. 

Mass. — Le  Barron  v.  East  Boston 
Ferry  Co..  11  AHen  312.  87  AmD  717. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co.,    48    N.    H.    304,    2    AmR   229. 

N.  J. — KIngsley  v.  Delaware,  etc., 
R.  Co.,   81    N.  J.  L.   636,  80  A  327,  36 


LRANS   338. 

N.  C— Wltsell  v.  West  Ashevllle, 
etc.,  R.  Co..  120  N.  C.  667,  27  SE  126. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Mitchell,  34  Tex.  Civ.  A.  S94,  79  SW 
94. 

Wis. — Merton  v.  Michigan  Cent. 
R.  Co.,  150  Wis.  540,  187  NW  767. 

[a]  Illustrations^  (1)  Where 
plaintiff  in  alighting  from  a  railroad 
car  missed  her  footing  and  fell  be- 
tween the  car  step  and  the  platform 
and  was  injured,  evidence  that  other 
railroads  constructed  car  steps  and 
platforms  of  a  different  type,  with- 
out proof  of  the  existence  of  a 
standard  type,  is  insufficient  to 
charge  defendant  with  negligence. 
KingBley  v.  Delaware,  etc,  R.  Co.,  81 
N.  J.  L.  636.  80  A  327,  35  LRANS  338. 
(2)  A  carrier  Is  not  negligent  be- 
cause a.  door  of  a  toilet  room  on  a 
car,  which  closes  on  the  hand  of  a 
passenger,  where  he  has  thrust  it 
to  prevent  falling  after  losing  his 
balance,  is  not  supplied  with  a  door 
check,  so  that  It  will  close  auto- 
matically, since  carriers  do  not  ordi- 
narily equip  such  doors  with  such 
checks,  and  the  door  is  a  customary 
appliance  In  good  repair  and  not  ob- 
viously dangerous  and  is  being  used 
in  a  usual  and  customary  manner. 
Merton  v.  Michigan  Cent.  R.  Co.,  150 
Wis.    640,   137    NW   767. 

43.  Arkansas  Midland  R.  Co.  v. 
Canman,  52  Ark.  517,  13  SW  280; 
Kentucky  Cent.  R.  Co.  v.  Thomas.  79 
Ky.  160.  2  KyL  114. 

44.  Pittsburg,  etc.,  R.  Co.  v. 
Thompson,  56  111.  138;  Cameron  v. 
Lewlston,  etc.,  St.  R.  Co.,  103  Me. 
482,  70  A  634,  126  AmSR  316,  18 
LRANS  497. 

45.  See  also  generally  Railroads 
[33   Cyc  740,   774,   925];    Street  Rail- 


see     supra 


roads  [36  Cyc  14971. 

Inspection     of    track 
I    1372. 

Obstruction*  on  or  near  track  see 
infra  |  1376. 

46.  U.  S. — Louisiana,  etc.,  R.  Co. 
v.  Crumpler,  122  Fed.  426,  59  CCA  51. 

Ala. — -Louisville,  etc.,  R.  Co.  v. 
Sandlln,   125  Ala.   585,   28   S   40. 

Ark. —  Arkansas  Cent.  R.  Co.  v. 
Janson,  90  Ark.  494,  119  SW  648; 
Arkansas  Midland  R.  Co.  v.  Griffith, 
63  Ark.   491,   39  SW   650. 

Cal. — Holloway  v.  Pasadena,  etc*., 
R.  Co.,  130  Cal.  177,  62  P  478. 

Colo. — Colorado  Midland  R.  Co.  v. 
McGarry,  41  Colo.  398,  92  P  916. 

Del. — Braunstein  v.  People's  R. 
Co.,  25  Del.  55,   78  A  609. 

Oa. — Macon  Cons.  St.  R.  Co.  v. 
Barnes.  113  Ga.  212,  38  SE  756. 

111. — Chicago,  etc.,  R.  Co.  v.  Lewis, 
145  111.  67,  33  NE  960;  Peoria,  etc., 
R.  Co.  v.  Reynolds.  88  111.  418; 
Toledo,  etc.,  R.  Co.  v.  Apperson,  49 
111.  480;  West  Chicago  St.  R.  Co.  v. 
Stephens.  66  111.  A.  303. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Miller,  141  Ind.  533,  87  NE  843; 
Citizens'  St.  R.  Co.  v.  Twiname.  Ill 
Ind.  587.  13  NE  55;  Pittsburgh,  etc., 
R.   Co.   v.  W!lliams,74   Ind.   462. 

Kan. — Southern  Kansas  R.  Co.  v. 
Walsh,    45    Kan.    653,   26   P   45. 

Ky. — Ohio  Valley  R.  Co.  v.  Wat- 
son, 93  Ky.  654,  21  SW  244,  14  KyL 
611,  40  AmSR  211,  19  LRA  310. 

Me. — Llbby  v.  Maine  Cent.  R.  Co., 
85  Me.   34,   26  A  943,   20  LRA  812. 

Mass. — Galllgan  v.  Old  Colony  St. 
R.  Co.,  182  Mass.  211.  65  NE  48; 
Valentine  v.  Middlesex  R  Co.,  137 
Mass.  28. 


of    railroad    tracks   in 


Mo. — Furnish  v.  Missouri  Pac.  R 
Co.,  102  Mo.  438.  13  SW  1044.  22 
AmSR  781. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  386,  111  P  416,  116  P  901, 
AnnCasl914A  287. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co..  48  N.  H.  304,  2  AmR  229. 

N.  Y. — Matteson  v.  New  York  Cent 
R.  Co.,  35  N.  Y.  487,  91  AmD  67: 
Lynch  v.  New  York,  etc,  R.  Co.,  8 
App.  Div.  458,  40  NYS  776;  Daub  v. 
Yonkers  R.  Co.,  69  Hun  118,  23  NYS 
268;  Reed  v.  New  York  Cent.  R.  Co., 
56  Barb.  493  [rev  on  other  ground 
45  N.  Y.  674 L 

Pa. — McCafferty  v.  Pennsylvania 
R.  Co..-  193  Pa.  339,  44  A  435.  74 
AmSR  690;  O'Donnell  v.  Allegheny 
Valley  R.  Co..  59  Pa.  239,  98  AmD 
186. 

R  I. — Staples  v.  Rhode  Island 
Suburban  R.  Co.,  67  A  431. 

S.  C. — Cain  v.  Atlantic  Coast  Line 
R  Co:.  74  S.  C.   89.   64   SE   244. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Kuhn.  107  Tenn.  106,  64  SW  202: 
Nashville,  etc,  R  Co.  v.  Johnson. 
15   Lea   677. 

Tex. — Gulf,  etc.,  R.  CO.  v.  Kille- 
brew,  20  SW  182;  Texas,  etc.  R.  Co. 
v.  Hardin,  62  Tex.  367. 

Va. — Virginia  Cent.  R.  Co.  t. 
Sanger.  15  Gratt.    (68  Va.)    230. 

Eng. — Great  Western  It.  Co.  t. 
Fawcett,  1  Moore  P.  C.  N.  S.  101,  15 
Reprint  640. 

Ont. — Graham  v.  Great  Western  R. 
Co.,   41   U.  C.  Q.  B.  324. 

[a]     Degree    of    can 

The   keeping   c  

such  a  condition  that  the  trains  can 
be  operated  over  them  in  the  usual 
and  customary  way  In  which  the 
same  are  operated  is  not  the  test  of 
the  degree  of  care  required  of  the 
railroad,  but  it  is  bound  to  the  high- 
est degree  of  care  in  keeping  its 
tracks  In  condition  for  the  opera- 
tion of  its  trains.  St.  Louis,  etc. 
R.  Co.  v.  Boyer,  44  Tex.  Ctv.  A.  311. 
97  SW  1070. 

fb]  Derailment  by  defective  track. 
— A  railroad  company  will  be  liable 
for  injuries  to  a  passenger,  which 
result  from  a  derailment  of  the  car 
in  consequence  of  the  giving  way 
of  rotten  and  unsafe  ties  in  the  road- 
way, if  such  defect  In  the  roadway 
could  have  been  discovered  by  a 
proper  discharge  of  defendant's 
duties  of  inspection  In  time  to  avert 
the  calamity.  Furnish  v.  Missouri 
Pac.  R.  Co.,  102  Mo.  438,  13  SW  1044. 
22  AmSR  781. 

Tc]  Platform  along  rlgkt  of  way. 
— It  is  not  the  duty  or  a  railroad 
company,  for  a  failure  to  perform 
which  negligence  can  be  imputed,  to 
construct  and  maintain  along  its 
entire  right  of  way  adjacent  to  the 
rails  of  its  track  a  platform  so  con- 
trived that  a  person  accidentally  fall- 
ing from  Its  train  can  suffer  no  in- 
jury by  being  struck  or  run  over  by 
the  train.  Garneau  v.  Illinois  Cent 
R.  Co.,  109  111.  A  169. 

47.  U.  S.— Vlcksburg,  etc.,  R  Co. 
v.  Putnam.  118  U.  S.  ^46,  7  SCt  1. 
30  L.  ed.  267;  Newman  v.  Alabama 
Great  Southern  R.  Co.,  38  Fed.  819. 

Ark. — George  v.  St  Louis,  etc,  R 
Co.,   84  Ark.  *13. 

Dak. — Pattee  v.  Chicago,  etc,  R- 
Co..  5  Dak.  267.  88  NW  435. 

Fla. — Florida  R,  etc.  Co.  »• 
Webster.  25  Fla.  394.  5  S  714. 

111.— Peoria,  etc.  R  Co.  v.  Rey- 
nolds, 88  111.  418;  Toledo,  etc,  R.  Co. 


For  later  oases,  developments  and  ofeanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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properly  fastened."  The  carrier  mast  exercise  the 
highest  degree  of  care  to  construct  and  maintain 
safe  and  adequate  trestles,  bridges,*8  and  culverts,"0 
and  propter  and  efficient  switches.91 

Landslides.  If  the  track  is  so  constructed  as  to 
subject  trains  passing  thereon  to  danger  from  land- 
slides which  might  have  been  ■provided  against,  the 
company  will  be  liable  for  injuries  resulting  from 
such  dangerous  condition.12 

Number  of  tracks  required.  While  it  would  be 
safer  for  all  railroads  to  have  two  tracks  and  run 
all  trains  going  in  the  same  direction  over  the*  same 


track,  this  does  not  necessarily  make  it  the  duty  of 
all  railroads  to  have  double  tracks..  The  business 
of  a  road  may,  however,  render  it  unsafe  to  use  a 
single  track,  and  necessary  to  the  safety  of  the  pas- 
sengers to  use  a  double  one.63 

[$  1376]  6.  Obstruction  on  or  near  Track;  Dan- 
gers from  Animals.  A  railroad  or  street  railroad 
company  must  exercise  a  high  degree  of  care  so  to 
construct  and  maintain  its  track  that  there  will 
be  no  obstructions  on  or  near  the  track  which  may 
imperil  the  safety  of  passengers  on  its  cars."  So, 
the  earrier  will  be  liable  for  injuries  resulting  from 


v.  Apportion,   48   111.   480. 

Ind. — Cleveland,  etc,  R  Co.  v. 
Newell.  104  Ind.  264,  3  NE  830,  54 
AoR  312:  Cleveland,  etc.,  R.  Co.  v. 
Newell.  75  Ind.  642;  Michigan  South- 
ern, eta,  R.  Co.  v.  Lantz,  28  Ind. 
528. 

Iowa. — Pershing  v.  Chicago,  etc., 
R  Co.,  71  Iowa  661,  32  NW  488.' 

Md. — Western  Maryland  R.  Co.  v. 
Shivers,  101  Md.  391,  61  A  618. 

N.  H. — Taylor  v.  Grand  Trunk  R. 
Co..  48  N.  H.   304,  2  AmR  22». 

N.  Y.-— Reed  v.  New  York  Cent.  R. 
Co,  66  Barb.  493  [rev  on  other 
grounds  45  N.  Y.  674];  Brlgnoll  v. 
Chicago,  etc.,  R  Co.,  4  Daly  182. 

Eng. — Pym  v.  Great  Northern  R. 
Co.,  2  F.  &.  F.  619. 

[a]  The  failure  of  a  railroad  traok 
walker  to  discover  a  break  In  a  rail 
la  negligence  as  respects  a  passenger 
on  a  car  subsequently  derailed  at 
the  break,  regardless  or  the  condition 
of  the  track  prior  to  the  break. 
Western  Maryland  R  Co.  v.  Shivers, 
101   Md.   391.   61   A   618. 

Broken  rail  from  extreme  weather 
conditions  see  supra  I  1336. 

48.  Florida  R,  etc,  Co.  v.  Web- 
ster, 25  Fla.  394,  6  S  714;  Chicago, 
etc.,  R.  Co.  v.  Lewis,  145  111.  67,  83 
NE  960;  Toledo,  etc,  R.  Co.  v.  Ap- 
person,  49  111.  480;  Southern  Kansas 
R.  Co.  v.  Walsh.  46  Kan.  663,  26  P 
45;  Reed  v.  New  York,  etc.-,  R.  Co., 
56  Barb.  (N.  YJ  493  [rev  on  other 
grounds  45  N.   Y.  674]. 

49.  Cal. — Jamison  v.  San.  Jose, 
etc,  R.  Co.,  55  Cal.  693. 

Colo. — Kansas  Pac.  R  Co.  v.  Mil- 
ler, 2  Colo.  442,  20  AmR  245. 

111. — Toledo,  etc,  R  Co.  v.  Con- 
roy,   68   111.  660. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Snyder.  117  Ind.  436,  20  NE  284,  10 
AmSR. 60,  3  LRA  434;  Louisville,  etc., 
R  Co.  v.  Thompson.  107  Ind.  442.  8 
NE  18,  9  NE  357,  67  AmR  120;  Bed- 
ford, etc,  R  Co.  v.  Rainbolt,  99 
Ind.    651. 

Iowa. — Pershing  v.  Chicago,  etc, 
R  Co.,  71  Iowa  661,  32  NW  488: 
Locke  v.  Sioux  City,  etc.,  R  Co.,  46 
Iowa  109. 

Kan. — Union  Pac  R  Co.  v.  Hand,  7 
Kan.  8t>0. 

La. — Jackson  v.  Natches,  etc.,  R. 
Co.,  114  La.  981,  38  S  701,  108  AmSR 
366.   70   LRA  294. 

N.  Y. — Oliver  v.  New  York,  etc.,  R. 
Co.,  1   Edm.  Sel.  Cas.  589. 

S.  C. — Nickles  v.  Seaboard  Air  Line 
R  Co.,  74  S.  C.  102.  64  SE  255. 

Tex. — Dallas,  etc,  R.  Co.  ▼. 
Splcker.  61  Tex.  427.  48  AmR  297. 

Va. — Baltimore,  .  etc.,  R.  Co.  v. 
Noell,  32  Gratt.   (73  Va.)   394. 

Eng. — Grote  v.  Chester,  etc..  R. 
Co.,  2  Exch.  251,  154  Reprint  485. 

[a]  Collapse  of  bridge. — A  rail- 
road company  is  not  liable  for  injury 
to  a  passenger  from  the  collapse  of 
a  bridge  where  the  bridge  was  as 
safe  as  the  highest  degree  of  prac- 
tical care  could  make  a  bridge  of 
that  class,  and  where,  to  the  fullest 
extent  which  the  highest  degree  of 
care  could  suggest,  such  bridge  was 
Inspected  for  discovering  defects, 
and,  in  case  the  defect  was  latent, 
the  materials  were  thoroughly  tested 
before  being  put  in  position.  Jack- 
son v.  Natches,  etc-  R  Co.,  114  La. 

>  981.  38  S  701,  108  AmSR  366,  70  LRA 
294. 

[b]  Mat*  bridge  used  by  carrier. 
—A  state  bridge,  the  plans  of  which 


are  approved  and  Its  construction 
thereunder  supervised  by  state  offi- 
cers, which  forms  part  of  a  highway 
and  is  used  by  a  street  railroad  com- 
pany with  the  consent  or  license  of 
the  state,  but  over  which  It  has  no 
control,  is  not  such  an  appliance  of 
the  company  by  adoption  as  will  ren- 
der it  liable  for  an  injury  to  one  of 
Its  passengers  caused  by  a  defect  in 
a  device  for  raising  and  lowering  the 
bridge,  which,  although  discoverable 
in  the  manufacture.  Is  not  apparent 
on  ordinary  observation.  Birming- 
ham' v.  Rochester  City,  etc,  R.  Co.. 
137  N.  Y*  13.  32  NE  996.  18  LRA  764 
[overr  69  Hun  6831. 

[c]  Bridge  owned  by  municipality. 
—A  traction,  company  which  under- 
takes to  pass  over  a  bridge  owned  by 
a  municipality  without  seeing  to  its 
safety  is  liable  to  its  passengers  for 
injuries  resulting  to  them  through 
the  insufficiency  of  the  bridge  used 
to  sustain  the  weight  of  the  cars  of 
such  company.  Elgin,  etc,  Tract. 
Co.  v.  Hench,  132  lit  A.  635. 

BO.  Mass. — Sawln  v.  Connecticut 
Valley  St  R  Co.,  213  Mass.  103,  99 
NE  »62,  48  LRANS  72  and  note. 

Pa. — Philadelphia,  etc.,  R  Co.  v. 
Anderson,  94  Pa.  361.     • 

Tenn. — Illinois  Cent  R.  Co.  ▼. 
Kuhn,  107  Tenn.  106,   64  SW  202. 

Tex. — Bonner  v.  Mayfteld,  82  Tex. 
234,  18  SW  305. 

Eng. — Withers  v.  North  Kent  R. 
Co.,  3  H.  &  N.  969. 

[a]  Unmsual  rainfall. — A  carrier 
is  not  liable  to  a  passenger  for  an 
injury  resulting  from  Its.  failure  to 
provide  a  culvert  sufficient  to  with- 
stand an  unprecedented  rainfall.  Illi- 
nois Cent.  R  Co.  v.  Kuhn,  107  Tenn. 
106,  64  SW  202.  See  also  supra 
i   1335. 

[b]  Washout  of  culvert  resulting 
from  breaking  of  adjacent  dam. — 
The  fact  that  a  culvert  would  not 
have  given  way  but  for  the  breaking 
of  a  dam  on  adjoining  property  over 
which  the  company  had  no  control 
will  not  prevent  recovery  if  the  neg- 
ligent manner  in  which  the  culvert 
was  constructed  contributed  to  the 
injury.  Bonner  v.  Mayneld,  82  Tex. 
234,  18  SW  305. 

SI.  111. — Peoria,  etc,  R.  Co.  v. 
Lane,  83  111.  448. 

Md. — Baltimore,  etc,  R  Co.  v. 
Worthlngton,  21  Md.  276,  83  AmD 
578. 

Mass. — Caswell  v.  Boston,  etc.,.  R 
Corp..  98  Mass.  194,  93  AmD  151; 
McBlroy  v.  Nashua,  etc.,  R.  Corp.,  i 
Cush.  400.  50  AmD  794. 

N.  Y.— Smith  v.  New  York,  etc.  R 
Co.,  19  N.  Y.  127,  76  AmD  305:  Stod- 
der  v.  New  York,  etc.,  R  Co.,  50  Hun 
221,  2  NYS  780  [aft  121  N.  Y.  655 
mem,  24  NE  1092  nvem]. 

Pa. — New  York,  etc.,  R  Co.  v. 
Dougherty,  11  WklyNC  487. 

Bfl.  U.  S. — Gleeson  v.  Virginia 
Midland  R.  Co..  140  U.  S.  435.  11  SCt 
859,  35  L.  ed.  468. 

Colo. — Kansas  Pac.  R  Co.  v.  Lun- 
din.  3  Colo.  94. 

N.  Y. — Hanley  v.  Harlem  R.  Co.,  1 
Edm.  Sel.  Cas.  369. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  94  Pa.  S51,  89  AmR  787. 

Tex. — International,  etc.,  R.  Co.  v. 
Halloren,  53  Tex.  46,  37  AmR  744  and 
note. 

Ta]  Bona  on  embankment  or  bill- 
lac.— Where  a  carrier  builds  its 
road  on  an  embankment  Or  a  hillside. 


It  must  take  necessary  precaution,  by 
either  widening  the  crown  of  the 
road  or  erecting  walls  or  other  safe- 
guards, to  prevent  ,  its  cars  being 
precipitated  down  the  declivity.  Han- 
ley v.  Harlem  R.  Co.,  1  Edm.  Sel.  Cas. 
(N.  Y.)   359. 

S3.  .Arkansas  Midland  R  Co.  v. 
Canmfcn,  52  Ark.  617,  13  SW  280. 

84.  Conn. — Hesse  v.  Meriden.  etc. 
Tramway  Co.,  75  Conn.  671,  64  A  299. 

Del. — Eaton  v.  Wilmington  City  R 
Co..  24  Del.  485,  75  A  369. 

D.  C. — Weaver  v.  Baltimore,  etc., 
R  Co.,  3  App.  436. 

Ga. — Salmon  v.  City  Electric  R 
Co.,  124  Ga.  1056,  53  SE  576  [aff  1 
Ga.  A.  491,  57  SE  »26]. 

111.— North  Chicago  St.  R  Co.  v. 
Williams,  140  111.  275,  29  NE  672. 

La. — Kird  v.  New  Orleans,  etc.,  R 
Co.,  109  La.  525,  33  S  687,  94  AmSR 
452,  60  LRA  727;  Klrd  v.  New  Or- 
leans, etc,  R  Co.,  105  La.  226,  29  S 
729. 

Me. — Cameron  v.  Lewlston,  etc.,  St. 
R  Co..  103  Me.  482,  70  A  534,  126  Am 
SR  816,  18  LRANS  497. 

Md. — Baltimore,  etc.  Tump.  Road 
v.  Leonhardt,  66  Md.  70,  5  A  346,  69 
AmR  156. 

Mass. — Tyrrell  v.  Eastern  R.  Co., 
Ill  Mass.  546. 

Mich. — Dickinson  v.  Port  Huron, 
etc.,  R  Co.,  53  Mich.  48.  18  NW  553. 

Miss. — Bridges  v.  Jackson  Electric 
R,  etc..  Co.,  86  Miss.  584,  38  S  788, 
4  AnnCas  662. 

Mo. — Gardner  v.  Metropolitan  St. 
R  Co.,  223  Mo.  389,  122  SW  1068,  18 
AnnCas  1166;  Seymour  v.  Citizens'  R 
Co.,  114  Mo.  266,  21  SW  739. 

N.  Y. — Francis  v.  New  York  Steam 
Co..  114  N.  Y.  380,  21   NE  988. 

Or. — Anderson  v.  City,  etc.,  R  Co., 
42  Or.  505,  71  P  659. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Shan- 
non. 60  Tex.  Civ.  A.  194,  111  SW  1060 
(freight  on  platform). 

W.  Va. — Carrico  v.  West  Virginia 
Cent.,  etc.,  R  Co.,  39  W.  Va.  86,  1» 
SE  571.  24   LRA  60. 

Ont — Simpson  v.  Toronto,  eta,  R 
Co.,  16  Ont.  L.  R  31,  11  OntWR  297, 
10  OntWR  33. 

[a]  It  is  the  absolute  duty  of  a 
carrier  to  keep  Its  track  free  from 
dangerous  obstructions  of  every  sort, 
so  that  its  cars  may  pass  safely; 
and.  If  a  passenger  Is  injured  by  rea- 
son of  any  such  obstruction  along 
the  line  of  its  road,  the  burden  Is  on 
it  to  prove  that  the  accident  was  the 
result  of  plaintiff's  own  negligence, 
or  that  the  most  thorough  and  per- 
fect diligence  could  not  have  fore- 
seen and  prevented  the  Injury.  Car- 
rico v.  West  Virginia  Cent,  etc.,  R. 
Co.,  89  W.  Va.  86,  19  SE  571,  24  LRA 
60. 

[b]  It  establishes  a  safer  rule  of 
law  to  require  a  street  railroad  to 
exercise  a  degree  of  care  sufficient 
for  the  protection  of  Its  passengers 
with  respect  to  poles  and  other  ob- 
stacles along  its  right  of  way  when 
such  protection  involves  only  a  ques- 
tion of  pecuniary  outlay  than  to  hold 
that  such  railroad  may  be  permitted, 
for  the  mere  purpose  of  saving  ex- 
penditure, to  continue  a  structure 
which  Is  calculated  sooner  or  later 
to  result  in  the  injury  or  death  of  a 
passenger.  Cameron  v.  Lewlston, 
etc..  St.  R.  Co.,  108  Me.  482,  70  A  534, 
125  AmSR  315,  18  LRANS  497. 

[cl  Illustrations  of  neffUtrenoe. — 
(1)  Where  a  fence  Is  erected  so  close 
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temporary  obstructions  on  or  near  the  track,  which 
are  there  by  the  negligence  of  the  carrier." 

Proximity  of  parallel  tracks.  To  construct  par- 
allel tracks  so  close  together  that  a  passenger  on  a 
car  on  one  track  may  be  injured  by  a  passing  car 
on  the  other  track  may  constitute  negligence;5* 
and  it  has  been  held  that  the  carrier  may  be  held 
responsible,  although  the  tracks  are  so  located  under 
municipal  direction,  if  the  narrow  clearance  is 
caused  by  the  company 's  putting  on  wider  cars  after 
the  tracks  are  located.57 

Danger  from  animals.  The  duty  to  provide 
against  obstructions  involves  care  to  keep  animals 
off  the  track.58  Although  a  railroad  company  is 
under  no  obligation  at  common  law  to  owners  or 
occupants  of  the  adjacent  land  to  maintain  fences 


sufficient  to  keep  animals  off  its  track,5*  yet  it  is 
bound  to  use  all  reasonable  care  to- prevent  their 
straying  on  it,  and  thereby  endangering  passengers; 
and,  if  the  want  of  a  proper  fence  makes  the  road 
unsafe,  and  an  accident  happens  to  a  passenger  in 
consequence,  the  company  will  be  liable;80  and  this 
is  particularly  true  where  the  company  is  required 
by  law  to  fence  its  track.*1 

[i  1377}  7.  Safe  Oars  or  Other  Vehicles— a.  In 
General62  The  duty  of  a  carrier,  such  as  a  rail- 
road or  street  railroad  company,  involves  the  exer- 
cise of  the  highest  care  in  furnishing  cars  which  are 
safe  and  provided  with  proper  appliances,  and  in 
keeping  them  in  repair,  and,  if  through  a  failure 
to  exercise  such  care  a  passenger  suffers  an  injury 
in  consequence  of  any  defect  or  unsafe  condition 


to  street  car  tracks  as  to  endanger 
passengers,  warning-  must  be  given, 
and  the  fact  that  such  fence  was  not 
erected  by  the  company  Is  Immate- 
rial when  it  has  notice  that  the  fence 
is  there.  Stuchly  v.  Chicago  City  R. 
Co.,  L82  111.  A.  337.  (2)  Where  a  car- 
rier has  its  freight  platform  so  con- 
structed that  the  elbow  of  a  passen- 
ger seated  Inside  a  passing  car,  rest- 
ing on  the  sill  of  one  of  the  windows 
and  protruding  but  slightly,  is  struck 
by  the  freight  on  the  platform,  it 
constitutes  gross  negligence.  Klrd 
v.  New  Orleans,  etc.,  R.  Co.,  109  La. 
625.  33  S  587,  94  AmSR  452,  60  LRA 
727.  (3)  If  a  cross  beam  on  a  pole 
carrying  cross  wires  to  support  the 
trolley  wire  has  been  placed  nearer 
to  the  track  than  a  very  careful  per- 
son would  have  permitted  under  like 
circumstances,  and  the  company 
knew  of  such  condition,  or  by  the 
exercise  of  such  high  degree  of  care 
might  have  known  it  in  time  to  have 
remedied  It,  and  prevented  injury  to 
a.  passenger  therefrom,  and  failed  so 
to  do,  It  would  be  liable.  Gardner  v. 
Metropolitan  St.  R.  Co.,  223  Mo.  889, 
122  SW  1068,  18  AnnCas  1166. 

[d]  What  does  not  show  negll- 
genoe.  (l)  The  mere  fact  that  a 
passenger  is  Injured  by  coming  In 
contact  with  an  obstruction  does  not 
show  negligence  of  the  carrier  where 
he  is  not  riding  in  such  place  or  in 
such  manner  as  passengers  are  rea- 
sonably   expected     to    ride.     Weaver 


v.  Baltimore,  etc.,  R.  Co.,  8  App. 
<D.  C.)  436;  Murphy  v.  Ninth  Ave.  R. 
Co.,  6  Misc.  298,  26  NTS  783   [aff  149 


N.  T.  609  mem,  44  NE  1126  mem] 
(2)  The  mere  fact  of  injuries  to  a 
passenger,  while  standing  on  the 
running  board  of  a  car,  through  be- 
ing struck  by  a  trolley  post  at  the 
side  of  the  track,  and  that  the  post 
was  slightly  nearer  the  track  than 
two  other  posts  just  on  each  side  of 
it,  does  not  tend  to  prove  that  the 
post  in  question  was  dangerously 
near  the  track,  nor  does  it  show 
gross   negligence   on   the   company's 

Sart,  the  other  posts  appearing  to 
ave  been  further  from  the  track 
than  was  necessary-  Bridges  v. 
Jackson  Electric  R„  etc.,  Co.,  86 
Miss.  584,  38  S  788,  4  AnnCas  662. 

Aroidaaoe  of  ooUUrioa  with,  ani- 
mals, vehicles,  or  other  obstacles  on 
or  near  tracks  see  infra  |  1385. 

Contributory  negllgenoe  see  infra 
5  1510. 

SB.  U.  S. — Union  Pac.  R.  Co.  v. 
Harris,  168  U.  S.  326,  15  SCt  843,  39 
L.  ed.  1008:  Farlow  v.  Kelly,  108  U. 
S.   288,  2  SCt  555,  27  L.  ed.   726. 

Colo. — Denver,  etc.,  R.  Co.  v.  An- 
drews, 11  Colo.  A.  204,  53  P  618. 

Del. — Eaton  v.  Wilmington  City  R. 
Co.,  24  Del%  436,  75  A  369. 

Oa. — Alabama  Midland  R.  Co.  v. 
Guilford,   114  Ga.   627,   40  SE  794. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc..  Co..  107  La.  370,  31  S 
886.  90  AmSR  319. 

Mass. — Galllgan  v.  Old  Colony  St. 
R.  Co.,  182  Mass.  211,  65  NE  48. 

Mo. — Rice  v.  Chicago,  etc.,  R.  Co., 
163  Mo.  A.  35,  40,  131  SW  874  [clt 
Cyc]. 


N.  Y.— Gray  v.  Rochester  City,  etc., 
R.  Co..  61  Hun  212,  16  NTS  927; 
Herdt  v.  Rochester  City,  etc.,  R.  Co., 
20  NYS  346  [aff  142  N.  Y.  826  mem. 
87  NE  566  mem]. 

N.  C. — Grant  v.  Raleigh,  etc.,  R. 
Co.,  108  N.  C.   462,  13  SE  209. 

Tenn. — Mexican  Cent.  R.  Co.  v. 
Lauricella,  87  Tenn.  277,  28  SW  277. 
47  AmSR  103. 

Va. — Virginia  Cent.  R  Co.  v.  San- 
ger, 15  Gratt.   (66  Va.)   280. 

Wash. — Walters  v.  Seattle  R,  etc., 
Co.,  48  Wash.  233,  93  P  419,  24  LRA 
N3   788. 

[a]  H,  amoral  of  dangerous  ob- 
struction.— A  carrier  of  passengers 
must  look  out  for  and  remove  such 
objects  along  and  adjacent  to  its 
roadway  as  may  threaten,  the  safety 
of  its  passengers,  and,  where  threat- 
ening objects  such  as  decayed  trees, 
stand  immediately  adjacent  to  the 
right  of  way  and  are  sufficiently 
menacing  to  evince  probable  danger, 
it  must  exercise  high  care  as  to  them, 
and  must  remove  them  when  it  oan 
do  so  without  becoming  a  trespasser. 
Rice  v.  Chicago,  etc,  R.  Co.,  153  Mo. 
A.  35,  181  SW  374. 

[b]  A  statute  authorizing  rail- 
roads to  enter  on  the  lands  of  any 

?ierson  and  cut  down  standing  trees 
hat  may  be  In  danger  of  falling  on 
the  tracks,  making  compensation 
therefor,  imposes  a  duty  on  a  rail- 
road, subject  to  the  statute  as  a  part 
of  its  charter,  and  the  railroad  must 
look  out  for  and  remove  menacing 
trees  standing  adjacent  to  the  right 
of  way,  and,  for  Its  failure  so  to  do, 
It  must  respond  in  damages  for 
breach  of  duty.  Rice  v.  Chicago, 
etc.,  R.  Co.,  153  Mo.  A.  36,  131  SW 
874    (under   Rev.   St.    [1909]    {   8049). 

[c]  Snow  on  traoav— The  use  of 
only  a  snowplow  which  had  usually 
been  sufficient  to  clear  the  railroad 
track  in  case  of  storms  is  not  negli- 
gence, although,  by  sending  a  rotary 
ahead  of  the  train,  the  accident  occa- 
sioned by  a  snowsllde  might  have 
been  prevented.  Denver,  etc.,  R.  Co. 
v.  Andrews,  11  Colo.  A.  204.  58  P  518. 

[d]  X>eavea  on  track.— In  deter- 
mining whether  It  was  negligent  for 
a  street  railroad  company  not  to  re- 
move leaves  on  the  track,  the  jury 
should  consider  the  nature  of  the  ob- 
struction, whether  it  was  necessary 
to  remove  it,  and  the  character  and 
extent  of  the  labor  required  so  to  do, 
keeping  in  view  the  degree  of  care 
required  by  the  company  in  main- 
taining its  tracks.  Eaton  v.  Wil- 
mington City  R.  Co.,  24  Del.  435,  75 
A  369. 

Operation  of  street  oars  in  view  of 
temporary  obstructions  in  the  street 
on  or  near  the  track  see  infra  {  1385. 

56.  Georgetown,  etc.,  R.  Co.  v. 
Smith,  26  App.  (D.  C.)  259,  6  LRANS 
274;  LaBarge  v.  Union  Electric  Co., 
138  Iowa  691,  116  NW  816.  19  LRANS 
213;  Smith  v.  St.  Louis  Transit  Co., 
120  Mo.  A.  328,  97  SW  218;  Gray  v. 
Rochester  City,  etc.,  R.  Co.,  61  Hun 
212,  15  NYS  927. 

[a]  Vo  lav  parallel  street  railroad 
tracks  so  olose  together  that  the 
space  between   open   passenger   cars 


operated  thereon  is  very  narrow  is 
evidence  of  negligence.  La  Barge  v. 
Union  Electric  Co.,  138  Iowa  691,  HE 
NW  816,  19  LRANS  213. 

[bl  A  space  of  four  feet  between 
the  Inner  rails  of  a  aouble-traex 
street  car  line  cannot  be  said,  as 
matter  of  law,  to  be  so  small  as  to 
be  dangerous  to  passengers  on  the 
cars,  where  such  space  of  four  feet 
is  the  minimum  distance  authorized 
by  law.  Harbison  v.  Metropolitan  R 
Co.,  9  App.  (D.  C.)  60. 

ST.  Jacksonville  Electric  Co.  r. 
Dillon,  67  Fla.  114,  64  S  ««». 

SB.  Lackawanna,  etc.,  R.  Co.  ▼. 
Chenewith,  52  Pa.  382,  91  AmD  168. 

6*.  See  Railroads  [83  Cyc  311. 
1170]. 

60.  111. — Chicago,  etc,  R.  Co.  v. 
McAra,  52  111.  296! 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Hendricks,  128  Ind.  462,  28  NE  58. 

Ky. — Louisville,  etc.,  R.  Co.  t. 
Rltter,   2   KyL   386. 

Pa. — Lackawanna,  etc.,  R.  Co.  t. 
Chenewith,  62  Pa.  282,  91  AmD  16!; 
Sullivan  v.  Philadelphia,  etc,  R.  Co, 
30  Pa.  234.  72  AmD  698. 

Tex. — Barnes  v.  Texas,  etc.  R  Co.. 
68  Tex."  660;  International,  etc.,  R. 
Co.  v.  Thompson,  34  Tex.  Civ.  A.  67, 
77   SW  439. 

Eng. — Buxton  v.  North  Eastern  R 
Co.,  L.  R.  3  Q.  B.  649. 

[a]  At  ooBuaon  law  there  Is  no 
absolute  obligation  of  a  railroad  car- 
rier to  its  passengers  requiring  It  to 
fence  its  track  under  all  circum- 
stances. Wright  y.  Pennsylvania  R. 
Co.,   3   Pittsb.    (Pa.)   116. 

Avoiding  collisions  with  »«i«»^i« 
see  infra  J  1385. 

61.  Ark. — Fordyce  v.  Jackson,  56 
Ark.  694,  20  SW  628,   697. 

111. — Atchison,  etc,  R.  Co.  v.  Elder. 
149  111.  178.  36  NE  565. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Hendricks,  128  Ind.  462,  28  NE  58. 

N.  Y. — Jones  v.  Sellgman.  81  N.  T. 
190;  Tracy  v.  Troy,  etc,  R.  Co.,  88  N. 
Y.  433,  98  AmD  54  [aff  56  Barb.  529]; 
Shepard  v.  Buffalo,  etc.,  R.  Co.,  35 
N.  Y.  641;  Corwin  v.  New  York,  etc., 
R.  Co.,  13  N.  Y.  42;  Graham  v.  Dela- 
ware, etc.,  Canal  Co.,  46  Hun  386. 

Tex. — Gulf,  etc.  R.  Co.  v.  Wilson, 
79  Tex.  371,  15  SW  280.  23  AmSR  345, 
11  LRA  486. 

Wis. — Blair  v.  Milwaukee,  etc,  R 
Co.,  20  Wis.  264. 

Eng. — Buxton  v.  North  Eastern  R 
Co.,  L.  R.  3  Q.  B.  649. 

[a]  Bngllsh  statute  ooastruec— 
In  England  the  statute  8  Vict  c  20 
I  68,  requiring  the  erection  by  a  rail- 
road company  of  fences,  etc.,  "for 
the  accommodation  of  the  owners 
and  occupiers  of  lands  adjoining  the 
railways,  and  containing  at  the  end 
a  proviso  that.  If  the  owners  agreed 
to  receive  and  have  received  compen- 
sation instead,  the  company  need  not 
fence  has  been  declared  to  be  an  en- 
actment for  the  benefit  of  adjoining 
owners  only,  and  to  Impose  no  obli- 
gation to  fence,  as  between  a  railway 
company  and  its  passengers.  Bux- 
ton v.  North  Eastern  R  Co.,  L.  R 
8  Q.  B.   549.  ...     • 

63.     Inspection  see  supra  i  1373. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  vehicles  or  ears,  or  of  the  appliances  thereof, 
the  carrier  is  liable  therefor."  The  carrier  is  not, 
however,   charged   with   the  duty  of  providing  or 

63.  U.  S. — Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451.  26  L.  ed.  141; 
Louisiana,  etc.,  R.  Co.  v.  Crumpler, 
122   Fed.  425,  59  CCA  61. 

Ala. — Irwin  v.  Louisville,  etc,  R. 
Co..  1C1  Ala.  489.  50  3  62,  166  AmSR 
153,  18  AnnCas  772. 

Cal. — Flnkeldey  v.  Omnibus  Cable 
Co.,    114   Cal.  28,  45  P  996. 

Colo. — Denver  City  Tramway  Co.  v. 
Hills.  50  Colo.  328.  116  P  125,  86 
LRANS  218. 

Del. — Braunsteln  v.  Peoples'  R. 
Co.,  25  Del.  55,  78  A  609;  Smlthers 
v.  Wilmington  City  R.  Co.,  22 
Del.  422,  67  A  167;  McAllister  v. 
Peoples'  R  Co.,  20  Del.  272,  54  A 
748. 

D.  C. — Georgetown,  etc.,  R  Co.  v. 


maintaining  vehicles  or  appliances  in  such  condition 
as  will  absolutely  prevent  injury  to  passengers;84 


Smith.  26  App.  269,  6  LRANS  274-! 
Metropolitan  R.  Co.  v.  Falvey,  5  App. 
176. 

111. — Prink  v.  Potter,  17  111.  406; 
Burgoyne  v.  Chicago  City  R  Co.,  167 
111.  A.  59. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Rose,  40  Ind.  A  240,  79  NB  1094. 

Iowa. — Dora  v.  Chicago,  etc.,  R. 
Co.,  164  Iowa  140,  144,  134  NW  856 
[clt    Cycl. 

Ky. —  Beiser  ▼.  Cincinnati,  etc.,  R 
Co.,  162  Ky.  522,  163  8W  742,  43 
LRANS  1050:  Louisville,  etc.,  R.  Co. 
v.  Dyer.  162  Ky.  264,  153  SW  194,  48 
LRANS  816;  Cincinnati,  etc.,  R.  Co. 
v.  Lorton,  110  SW  857.  83  KyL  689; 
Louisville  R.  Co.  v.  Park,  96  Ky.  580, 
29  SW  455. 

La. — Jackson  v.  Natchez,  etc.,  R. 
Co.,  114  La.  981.  989,  38  S  701,  108 
AmSR  366,  70  LRA  294  [clt  CycJ; 
Jupiter  v.  Texas,  etc.,  R.  Co.,  5  La.  A. 
(Orleans)  282;  Gros  v.  St  Charles 
St.  R  Co..  8  La.  A.  (Orleans)  444. 

Md. — Baltimore,  etc.,  R  Co.  v. 
Swann.  81  Md.  400,  32  A  176,  81  LRA 
313  and  note. 

Mass. — Perkins  v.  Bay  State  St.  R 
Co.,  223  Mass.  286,  111  NE  717; 
Slotofskl  v.  Boston  EI.  R  Co.,  215 
Mass..  318,  102  NE  417;  Dolphin  v. 
Worcester  Cons.  St.  R.  Co.,  189  Mass. 
270,  76  NE  685;  Cassady  v.  Old 
Colony  St  R.  Co.,  184  Mass.  156,  68 
NE  10.  63  LRA  285  (defective  fuse); 
Le  Barron  v.  East  Boston  Ferry  Co., 
11  Allen  312.  87  AmD  717. 

Mich.— Plefka  v.  Detroit  United  R 
Co.,  155  Mich.  53,  118  NW  731;  Howell 
v.  Lansing  City  Electric  R.  Co.,  136 
Mich.  432,  99  NW  406;  Wormsdorf  v. 
Detroit  City  R.  Co.,  76  Mich.  472.  42 
NW  1000,  13  AmSR  453;  East  Sag- 
inaw City  R.  Co.  v.  Bohn,  27  Mich. 
602. 

Mo. — Rearden  v.  St  Louis,  etc.,  R. 
Co.,  215  Mo.  106,  114  SW  961; 
Thompson  v.  Metropolitan  St.  R.  Co., 
140  Mo.  125,  41  SW  454;  Sharp  v. 
Kansas  City  Cable  R.  Co.,  114  Mo.  94, 
20  SW  93;  Creason  v.  St.  Louis,  etc., 
R.  Co..  149  Mo.  A.  223,  130  SW  445; 
Blackwell  v.  Metropolitan  St.  R.  Co., 
137  Mo.  A.  654.  119  SW  456;  Char- 
trand  v.  Southern  R.  Co.,  57  Mo.  A. 
425. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  83  Nev.  385.  Ill  P  416,  115  P  909, 
AnnCasl914A  287. 

N.  J. — Blelwlse  v.  Pennsylvania  R. 
Co.,   81  N.  J.  L.  160.  78  A  1058. 

N.  Y.— Kelly  v.  New  York,  etc.,  R. 
Co..  109  N.  Y.  44,  15  NE  879  [rev  89 
Hun  486]:  Curtis  v.  Rochester,  etc., 
R.  Co.,  18  N.  Y.  534,  76  AmD  258; 
Spaeth  v.  Manhattan  R  Co..  109  App. 
Dlv.  819,  96  NYS  861:  Buckbee  v. 
Third  Ave.  R.  Co.,  64  App.  Dlv.  860, 
72  NYS  217;  Pendergast  v.  Union 
It  Co.,  10  App.  Dlv.  207.  41  NYS  927: 
Newtcn  v.  Central  Vermont  R.  Co.,  80 
Hun  491,  30  NYS  488  [alt  161  N.  Y. 
624  mem.  45  NE  1133  mem];  Atwood 
v.  Metropolitan  St.  R.  Co.,  25  Misc. 
768,  54  NYS  188;  Hanley  v.  Harlem 
R.  Co.    1  Edm.  Sel.  Cas.  359. 

N.  C. — Brown  v.  Ashevllle  Power, 
etc..  Co.,  171   N.   C.   655,   88   SE  858. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Wal- 
rath.  38  Oh.  St.  461,  43  AmR  433; 
Cincinnati  Tract  Co.  v.  Hamburger, 


32  Oh.  Cir.  Ct  253. 

Pa. — Fern  v.  Pennsylvania  R  Co., 
260  Pa.  487,  95  A  690;  Willis  v. 
Second  Ave.  Tract  Co.,  189  Pa.  430, 
42  A  1;  People's  Pass.  R  Co.  v. 
Weiller.  1  Pa.  Cas.  378,  2  A  510. 

Tex. — East  Line,  etc.,  R.  Co.  v. 
Smith,  66  Tex.  167;  Galveston,  etc., 
R.  Co.  v.  Bibb,  (Civ.  A.)  172  SW  178; 
St  Louis  Southwestern  R.  Co.  v. 
Moore,  (Civ.  A.)  161  SW.  378;  St 
Louis  Southwestern  R.  Co.  v.  Gre- 
sham,  (Civ.  A.)  140  SW  483:  San 
Antonio  Tract  Co.  v.  Flory,  46  Tex. 
Civ.  A.  233.  100  SW  200;  Texas,  etc., 
R  Co.  v.  Leakey,  89  Tex.  Civ.  A.  684, 
87  SW  1168;  Northern  Texas  Tract 
Co.  v.  Roye,  38  Tex.  Civ.  A  601,  86 
SW  621;  Citizens'  R.  Co.  v.  Sinclair, 
36  Tex.  Civ.  A.  266.  81  SW  329:  Mis- 
souri, etc.,  R.  Co.  v.  Flood,  85  Tex. 
Civ.  A.  197,  79  SW  1106. 

Utah. — Conway  v.  Salt  Lake,  etc, 
R.  Co.,  165  P  339. 

Va. — Washington,  etc,  R  Co.  v. 
Carter,   117  Va.   424,  86  SE  482. 

Wash. — Halverson  v.  Seattle  Elec- 
tric Co.,  35  Wash.  600.  77  P  1058. 

Eng. — Lyon  v.  Melts,  5  East  428, 
102  Reprint  1134,  6  ERC  266. 

Ont. — Jones  v.  Hamilton  Radial 
Electric  R  Co.,  5  OntWN  282.  25 
OntWR  267. 

[a]  Carriers  operating  mixed 
trains  for  the  carriage  of  passengers 
are  under  precisely  the  same  duty  as 
regards  the  safety  of  their  cars  from 
defects  as  where  the  passengers  are 
carried  only  on  passenger  trains. 
Morgan  v.  Chesapeake,  etc.,  R.  Co., 
105  SW  961,  32  KyL  330,  16  LRANS 
790. 

[b]  As  to  improvements  not  in- 
volvtng  the  safety  of  passengers,  a 
carrier  is  not  required  to  exercise 
the  highest  degree  of  care  in  the  con- 
struction of  Its  cars.  Leyh  v.  New- 
burgh  Electric  R.  Co.,  41  App.  Dlv. 
218,  58  NYS  479  [aff  168  N.  Y.  667 
mem,  61  NB  1131  mem]  (curtain 
rods). 

[cj  A  earrler  is  negligent!  (1) 
In  allowing  a  ring  in  the  floor  of  Its 
car  to  get  into  and  remain  in  such  a 
condition  that  it  rises  when  the  car 
starts,  and  remains  standing  unless 
replaced,  even  though  the  builder  of 
the  car  Is  reputable  and  the  ring  is 
a  usual  device.  Kingman  v.  Lynn, 
etc.,  R.  Co.,  181  Mass.  387,  64  NE  79. 
(2)  Where  the  conductor  sees  that 
the  gate  on  a  street  car  Is  so  bent 
that  it  cannot  be  bolted,  and  he 
neglects  to  tie  or  secure  it  and  it 
flies  open,  and  precipitates  a  passen- 
ger into  the  street.  Pendergast  v. 
Union  R.  Co.,  10  App.  Div.  207.  41 
NYS  927.  (3)  Where  the  door  knob 
of  the  door  to  a  passenger  coach 
where  a  passenger  Is  required  to  go 
to  arrange  with  reference  to  his 
baggage  is  so  close  to  the  door  cas- 
ing that  when  the  door  is  closed  a 
man's  finger  cannot  be  passed  be- 
tween them.  Creason  v.  St.  Louis, 
etc.,  R.  Co.,  149  Mo.  A.  223,  ISO  SW 
445. 

[d]  What  la  not  negligence. — (1) 
The  momentary  presence  of  tobacco 
spit  on  a  car  step  does  not  render 
the  carrier  liable  for  injuries  sus- 
tained by  reason  of  slipping  thereon. 
Hotenbrink  v.  Boston  El.  R.  Co.,  211 
Mass.   77,  97  NE  624.  39  LRANS  419. 

(2)  Nor  is  It  negligence  to  fail  to 
construct  the  upper  parts  of  car 
doors  so  that  passengers  approach- 
ing can  see  those  approaching  from 
the  other  side  (Graeff  v.  Philadel- 
phia, etc.,  R.  Co.,  161  Pa.  230,  28  A 
1107,    41    AmSR    886,    23    LRA    606), 

(3)  or  to  provide  a  street  car  with 
open  steps  Instead  of  steps  so  closed 
at  the  back  as  to  prevent  the  pos- 
sibility of  the  passenger's  foot  being 
caught  (Werbowlsky  v.  Ft  Wayne, 
etc..  R.  Co.,  86  Mich.  236,  48  NW 
1097.  24  AmSR  120;  Boehncke  v. 
Brooklyn  City  R.  Co..  3  Misc.  49,  22 
NYS  712;  Keller  v.  Hestonvllle,  etc., 
Pass.   R   Co.,   149   Pa.    65.   24   A   159). 


(4)  As  to  steps  of  stagecoaches  see 
Froblsher  v.  Fifth  Ave.  Transp.  Co., 
151  N.  Y.  431,  46  NE  839  [rev  81  Hun 
544.  30  NYS  1099],  (6)  Where  a 
carrier  permits  passengers  to  ride  on 
a  caboose  attached  to  a  freight  train, 
and  which  Is  not  designed  primarily 
for  the  carriage  of  passengers,  it  is 
not  negligence  in  It  to  fall  to  put  a 
chain  across  the  rear  end  or  the 
platform  for  the  better  safety  of 
passengers.  Chicago,  etc.,  R  Co.  v. 
Hazzard,  26  111.  373.  (6)  A  carrier 
is  not  liable  for  Injuries  to  a  passen- 
ger who  slipped  on  a  banana  peel  on 
a  car  step  when  alighting,  unless  the 
trainmen  knew  of  its  presence,  or  un- 
less it  had  been  there  so  long  as  to 
impute  notice  to  them.  Louisville, 
etc.,  R.  Co.  v.  O'Brien,  163  Ky.  538, 
174  SW  31,  AnnCasl916B  1084  and 
note. 

4e]  Transporting  In  baggage  ear. 
'he  carrier  will  be  liable  for  in- 
juries resulting  from  transporting  a 
passenger  in  a  baggage  car  which  is 
not  as  safe  a  place  of  conveyance 
as  a  passenger  car.  Baltimore,  etc., 
R  Co.  v.  Swann,  81  Md.  400.  32  A 
175.  81  LRA  313. 

[f]  Brassing  zooms*— While  a  car- 
rier as  between  itself  and  the  pas- 
senger cannot  transfer  or  shift  its 
duty  to  a  sleeping  car  company 
whose  cars  it  hauls,  yet  the  carrier's 
duties  relate  to  safe  transportation 
and  do  not  include  the  duty  to  pro- 
vide dressing  rooms  for  passengers. 
Ozanne  v.  Illinois  Cent.  R.  Co.,  161 
Fed.  900  [aff  157  Fed.  1004  mem.  86 
CCA  678  mem]. 

[g]  Defective  Initiation  on  elec- 
tric wire. — In  an  action  for  injuries 
received  by  a  passenger  in  jumping 
from  an  electric  car,  under  evidence 
that  the  entire  car  was  enveloped 
In  flames  caused  by  defective  Insula- 
tion of  the  cables  underneath  the 
car,  a  charge  that  the  company  was 
bound  to  \ise  the  very  highest  degree 
of  care  in  seeing  that  the  electrical 
appliances  In  use  on  the  car  did  not 
get  out  of  order,  and  so  endanger  the 
safety  of  passengers,  was  not  erro- 
neous as  requiring  too  high  a  degree 
of  care  on  the  company's  part. 
Leonard  v.  Brooklyn  Heights  R  Co.,. 
57  App.  Dlv.  185,  67  NYS  986. 

fh]  A  failure  to  equip  a  train 
with  the  tools  usually  carried  by 
trains  for  emergency  use  in  case  of 
a  wreck  is  negligence,  and,  where  for 
want  of  such  tools  a  passenger  is 
not  rescued  as  promptly  as  would 
have  otherwise  been  .practicable,  the 
carrier  will  be  responsible  for  dam- 
ages for  such  additional  suffering, 
regardless  of  whether  the  wreck 
itself  was  or  was  not  caused  by  its 
negligence.  Jackson  v.  Natchez,  etc., 
R.  Co.,  114  La.  981.  38  S  701.  108 
AmSR  366.  70  LRA  294. 

[i]  Safety  bar  before  entrance  of 
open  car. — A  street  car  company  is 
not  required,  as  a  matter  of  law, 
either  by'  a  statute  or  rule  of  law, 
to  keep  a  safety  bar  before  the  en- 
trance of  open  street  cars.  Morgan 
v.  Los  Angeles  Pac.  Co.,  18  Cal.  A. 
12,  108  P  726. 

[J]  Trolley  rope. — It  is  the  car- 
rier's duty  not  only  to  provide  a 
suitable  rope  and  place  for  fastening 
it,  etc.,  but  also  to  see  that  the  rope 
is  fastened  when  the  car  starts  on 
Its  Journey,  and  to  exercise  the  high- 
est diligence  consistent  with  the 
operation  of  the  car  to  see  that  it 
continues  to  remain  fastened  and  in 
a  safe  place  during  the  entire  trip^ 
Denver  City  Tramway  Co.  v.  Hills. 
50  Colo.  338.  116  P  125,  86  LRANS 
213. 

64.  Ala, — Irwin  v.  Louisville,  etc.. 
R.  Co.,  161  Ala.  489,  50  S  62,  156 
AmSR  153,  18  AnnCas  507. 

Ark. — Prescott  etc.,  R.  Co.  v. 
Thomas.  114  Ark.  66.  167  SW  486. 

Mass. — Hawea  v.  Boston  El.  R.  Co., 
192  Mass.   324.   78   NE  480. 

Mich.— Plefka  v.  Detroit  United  R 
Digitized  by  VJV_JV7VLV. 
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and  if  the  cars  and  appliances  adopted  by  it  are  of 
the  most  approved  type  in  general  use  by  others 
engaged  in  a  similar  occupation,  its  duty  in  this  re- 
spect is  sufficiently  performed. 

[$  1378]  b.  Applications  of  Role.  A  carrier  is  re- 
quired to  exercise  the  highest  care  in  providing  and 


keeping  in  a  safe  condition  such  appliances  as  hand- 
rails or  handholds,8"  axles,47  wheels,"  seats,*9  coup- 
ling arrangements,70  headlights,71  platform  gates  on 
a  street  car,72  overhead  racks  for  packages,7*  and 
brakes,74  and  in  providing  bell  ropes,  where  that  is 
practicable  in  view  of  the  nature  of  the  business.75 


Co.,   165  Mich.   63.   118   NW  781. 

Mo. — Thompson  v.  Metropolitan  St. 
R.  Co.,  140  Mo.  126,  41   SW  454. 

N.  Y. — Gott  v.  Brooklyn  Heights 
R.  Co.,  110  App.  Dlv.  18.  98  NTS  946. 

NjC. — Coon  v.  Southern  R.  Co.,  171 
N.   C.   769,   88   SE  610. 

Pa. — Gaines  v.  Chester  Tract.  Co., 
224  Pa,  62,  73  A  7. 

Tex. — Boyles  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)   86  SW  936. 

[a]  Contact  of  oars  on  curve. — 
Where,  in  an  action  against  a  street 
railroad   company   for   Injuries   to   a 

?assenger  occasioned  by  the  rear  and 
orward  cars  coming  In  contact  on 
their  rounding  a  curve,  there  is  no 
proof  'that  the  cars  were  Improperly 
constructed  or  lacked  any  guard 
which  could  prevent  the  accident,  or 
that  such  a  contact  of  cars  had  oc- 
curred under  similar  circumstances, 
or  that  any  accident  had  happened 
from  that  cause,  the  use  of  the  cars 
does  not  Justify  an  Imputation  of 
negligence  on  the  company's  part; 
ana  where  there  is  no  proof  in  such 
a  case  that  the  running  of  the  cars 
around  the  curve  at  the  speed  at- 
tained, or  at  any  speed,  was  likely 
to  result  in  contact  of  connected  cars, 
nor  proof  of  any  lack  of  due  care  in 
the  management  of  the  cars,  but 
there  Is  evidence,  based  on  experi- 
ence and  experiments,  that  such  a 
contact  under  such  conditions  was 
physically  impossible,  a  finding  of 
actionable  negligence  Is  unauthor- 
ized. Gott  v.  Brooklyn  Heights  R 
Co..  110  App.  Dlv.   18.   96   NTS   946. 

[b]  Cleats  or  guides  for  door. — 
Where  cars  of  the  type  used  by  a 
street  railroad  company  having  iron 
thresholds  consisting  of  one  casting 
with  a  series  of  cleats  or  guides 
above  the  surface,  through  which  the 
doors  ran,  closing  in  the  center,  had 
been  in  common  use  for  a  number  of 
years  on  other  street  railroad  sys- 
tems, and  there  was  no  proof  of  in- 
formation or  of  reasonable  knowl- 
edge from  experience  that  injury  to 
a  passenger  would  happen  from  their 
use  by  having  the  heel  of  her  boot 
caught  in  the  cleats  or  guides,  and 
everything  was  plainly  visible,  and 
there  was  no  proof  that  the  con- 
struction was  mechanically  defective, 
nor  of  any  practical  method  of 
guarding  against  the  use  of  such 
thresholds  in  the  usual  way  except 
to  discontinue  the  car,  the  injury  to 
a  passenger  having  her  boot  so 
caught  resulted  from  an  accident  un- 
der circumstances  where  the  com- 
pany had  taken  every  reasonable  pre- 
caution, and  it  was  not  liable.  Per- 
kins v.  Bay  State  St.  R.  Co.,  223 
Mass.   236.  HI   NE  717. 

65.  Irwin  v.  Louisville,  etc.,  R. 
Co.,  161  Ala.  489,  60  S  62.  155  AmSR 
153,  18  AnnCas  772;  Perkins  v.  Bay 
State  St.  R.  Co..  223  Mass.  235.  Ill 
NE  717;  Werbowlsky  v.  Port  Wayne, 
etc.,  R.  Co.,  86  Mich.  238,  48  NW  1097, 
24  AmSR  120;  Traphagen  v.  Erie  R. 
Co.,  73  N.  J.  L.  759,  64  A  1072,  67  A 
753,  9  AnnCas  964.  See  also  supra  5 
1374. 

[a]  SIM  us*  of  a  standard  three 
step  passenger  oar  of  the  height  and 
construction  commonly  used  by  rail- 
roads is  not  negligence,  although  a 
four  step  car,  the  lower  step  of 
which  is  eight  inches  nearer  the 
ground  than  the  lower  step  of  the 
three  step  car  is  used  on  some  roads. 
Crowe  v.  Michigan  Cent.  R.  Co.,  142 
Mich.  692,  106  NW  396. 

60.  D.  C. — Brightwood  R.  Co.  v. 
Carter,  12  App.  155. 

Mich. — Gerlach  v.  Detroit  United 
R  Co..  171  Mich.  474,   137  NW  266. 

Mo. — McCarty  v.  St.  Louis,  etc.,  R. 
Co.,   106  Mo.  A.  696,  80  SW  7. 


N.  J. — Machlln  v.  Pennsylvania  R. 
Co..  83  N.  J.  L.  362,  86  A  840. 

N.  C— Pendergrast  v.  Durham 
Tract.  Co..  163  N.  C.  663,  79  SE  984. 

[a]  Person  boarding  at  unusual 
place.— A  street  oar  company  is  un- 
der obligation,  to  a  person  who  at- 
tempts to  board  a  car  at  an  unusual 
place  without  the  knowledge  of  the 
carmen,  to  use  ordinary  care  to  keep 
the  handrail  used  by  passengers  In 
boarding  and  alighting  in  proper  re- 
pair. McCarty  v.  St.  Louis,  etc.,  R 
Co.,  105  Mo.  A.  696,  80  SW  7. 

[b]  Unavoidable  aonUlant  i  Where 
a  street  car  passenger  has  his  little 
finger  jerked  off  by  catching  a  finger, 
ring  in  a  small  screw  which  projects 
about  one  sixteenth  of  an  inch  from 
the  bottom  of  the  handhold  at  a 
point  thirty-six  inches  from  the  bot- 
tom step,  the  injury  is  an  unavoid- 
able accident  for  which  the  street  car 
company  Is  not  responsible.  Pender- 
grast v.  Durham  Tract.  Co.,  163  N.  C. 
663,  79  SE  984. 

67.  Grand  Rapids,  etc..  R.  Co.  v. 
Boyd,  66  Ind.  626;  McPadden  v.  New 
York  Cent.  R.  Co.,  44  N.  T.  478.  4 
AmR  705:  Atden  v.  New  York  Cent. 
R.  Co.,  26  N.  Y.  102,  82  AmD  401; 
Hegeman  v.  Western  R.  Corp..  13  N. 
Y.  9,  64  AmD  617  and  note;  Richard- 
son v.  Great  Eastern  R.  Co.,  L.  R.  10 
C.  P.  486  [rev  on  the  facts  1  C.  P.  D. 
342]. 

[a]  Safety  beam It  is  negli- 
gence not  to  adopt  a  safety  beam  in 
connection  with  the  axle  of  the  cars. 
Smith  v.  New  YoHc.  etc.,  R  Co.,  13 
N.  Y.  Super.  225  [aft  19  N.  Y.  127,  75 
AmD  805]. 

66.  III. — Toledo,  etc.,  R.  Co.  v. 
Beggs,  85  111.  80. 

La. — Lowenthal  v.  Vlcksburg,  etc., 
R.  Co.,   117  La.  1007.  42  S  488. 

Pa. — Meier  v.  Pennsylvania  R  Co., 
64   Pa.   225.  8  AmR  581. 

Tex. — Texas,  etc.,  R.  Co.  v.  Hamil- 
ton. 66  Tex.  92,  17  SW  406. 

Eng. — Readhead  v.  Midland  R.  Co., 
L.  R.  2  Q.  B.  412  [aft  L.  R.  4  Q.  B. 
379.  6  ERC  436]. 

X>atent  defects  In  wheals  see  supra 
9    1373. 

69.  Farley  v.  Philadelphia  Tract. 
Co..  132  Pa.  68,  18  A  1090;  St.  Louis 
Southwestern  R.  Co.  v.  Tittle,  (Tex. 
Civ,  A.)  115  SW  640;  International, 
etc.,  R  Co.  v.  Anthony,  24  Tex.  Civ. 
A.   9,  67  SW  897. 

[a]  Duty  not  absolute. — A  car- 
rier is  not  absolutely  bound  to  fur- 
nish passengers  safe  seats,  but  is 
only  chargeable  with  the  exercise  of 
a  very  high  degree  of  care  to  pro- 
vide reasonably  safe  seats.  Boyles 
v.  Texas,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
86  SW  936. 

[bl  A  street  railroad  company  Is 
negligent  in  using  for  the  transpor- 
tation of  small  children  a  car  the 
seats  of  which  project  beyond  the 
floor,  bo  that  a  child  may  fall  Into 
the  street.  Northern  Texas  Tract. 
Co.  v.  Roye,  38  Tex.  Civ.  A.  601,  86 
SW  621. 

[c]  Cross  seats.  It  is  not  negli- 
gent to  run  a  street  car  with  seats 
extending  entirely  across,  with  an 
elevation  in  the  floor  which  may 
catch  the  foot  of  the  passenger,  but 
which  is  plainly  apparent  ana  proper 
Jn  the  reasonable  construction  of  the 
car.  Parley  v.  Philadelphia  Tract. 
Co.,   132  Pa.  58.   18  A  1090. 

70.  Holland  v.  St.  Louis,  etc.,  R. 
Co.,  106  Mo.  A.  117,  79  SW  608;  Gott- 
lieb v.  New  York,  etc.,  R.  Co.,  100 
N.  Y.  462,  3  NE  344;  Costikyan  v. 
Rome,  etc.,  R.  Co..  58  Hun  590.  12 
NTS  683  [aft  128  N.  Y.  633  mem,  29 
NE  147  meml;  St.  Louis  Southwest- 
ern R.  Co.  v.  Keitt,  (Tex.  Civ.  A.)  76 
SW  311;  Whitman  v.  Wisconsin,  etc.. 


R  Co.,  58  Wis.  408,  17  NW  124. 

71.  Alabama  Great  Southern  R. 
Co.  v.  Jones,  71  Ala.  487;  Brlggs  v. 
Durham  Tract.  Co.,  147  N.  C.  389, 
61   SE  373. 

78.  Byron  v.  Lynn,  etc.,  R.  Co.. 
177  Mass.  303,  58  NE  1016;  Stappers 
v.  Interurban  St.  R  Co.,  56  Misc. 
337,   106   NYS  854. 

[a]  The  as*  of  a  stroa t  ear  with- 
out gates  on  the  platforms  is  not 
negligence.  In  the  absence  of  a  stat- 
ute forbidding  such  use,  which  will 
make  the  company  liable  for  injuries 
received  by  a  person  thrown  from 
the  car.  Byron  v.  Lynn,  etc.,  R.  Co., 
177   Mass.   303.  58  NE  1015. 

73.  Louisville,  etc.,  R.  Co.  v. 
Roemmele,  157  Ky.  84,  162  SW  547. 

74.  Ark. — Arkansas  Midland  R. 
Co.  v.  Canman,  62  Ark.  617,  13  SW 
280. 

Conn. — DeCecco  v.  Connecticut  Co., 
85  Conn.  707,  88  A  215. 

111. — Cleveland,  etc,  R.  Co.  v.  Mc- 
Henry,  47  111.  A.  301. 

Kan. — Union  Pac.  R  Co.  v.  Har- 
wood,  31  Kan.  388,  2  P  606. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gregory,    141    Ky.    747.    133    SW    805, 

36  LRANS   317. 

N.  Y. — Weber  v.  Metropolitan  St. 
R.  Co.,  22  App.  Div.  628,  47  NYS  812: 
Costello  v.  Syracuse,  etc.,  R.  Co.,  65 
Barb.  92. 

N.  C. — Forbes  v.  Atlantic,  etc..  R 
Co.,  76  N.  C.  454. 

Oh. — Columbus  R,  Co.  v.  Huns,  27 
Oh.  Clr.  Ct.  277. 

Pa. — New  York,  etc.,  R.  Co.  v. 
Dougherty,  11  WklyNC  437. 

R.  I. — Tucker  v.  Rhode  Island  Co., 
69   A   850. 

Tex. — Texas,  etc,  R  Co.  v.  Storey, 
29   Tex.  Civ.  A.    483.   68  SW   534. 

Va. — Parish  v.  Reigle.  11  Gratt 
(52   Va.)   697.  62  AmD  666. 

Wash. — Anderson  v.  Northern  Pac 
R.  Co.,  88  Wash.  139,  162  P  1001. 

[a]  Statutory  duty. — (1)  A  stat- 
ute requiring  railroad  companies  to 
provide  the  rear  coach  of  every  train 
transporting  passengers  and  mer- 
chandise with  a  good  and  efficient 
brake,  and  to  station  a  competent 
brakeman  on  such  coach,  does  not 
render  a  railroad  company  liable  for 
an  Injury  to  a  passenger  on  a  pas- 
senger train  resulting  from  a  failure 
to  provide  an  efficient  hand  brake 
and  brakeman  on  the  rear  coach,  aa 
the  statute  applies  only  to  mixed 
trains.  Texas,  etc.,  R.  Co.  v.  Storey. 
29  Tex.  Civ.  A.  483,  68  SW  634  (Rev. 
St.  art  4617).  (2)  A  statute  provid- 
ing that  no  passenger  train  shall  be 
run  without  air  brakes  which  shall 
at  all  times  be  kept  in  good  condition 
does  not  make  a  carrier  liable  merely 
because  the  air  hose  breaks,  stopping 
a  train  on  a  trestle,  and  a  passenger 

?oes  out  on  the  car  platform  and 
alls  off.  Louisville,  etc.,  R  Co.  v. 
Gregory,  141  Ky.  747,  133  SW  805.  JS 
LRANS  317   (Ky.  St.  {  778). 

[b]  Air  brakes  and  bell  pulls^- 
If  the  use  of  bell  pulls  and  air  brakes 
is  Impracticable,  the  law  will  not  re- 
quire it;  but  if  the  use  of  such  appli- 
ances is  practicable  and  necessar;;  to 
the  safety  of  passengers,  they  lusst 
be  provided  by  the  carrier.  Arj 
sas  Midland  R.  Co.  v.  Canma 
Ark.  617.  13  SW  280;  Texas,  etq 
Co.  v.  Hamilton,  66  Tex.  92.  n 
406. 

75.  Mobile,    etc,    R    Co.   v. 
craft,   48   Ala.    16;   Oviatt  v. 
Cent.   R   Co.,   43   Minn.   300,   4J 
436;    Hay    v.    Great   Western 

37  U.  C.   Q.  B.   466. 
[a]     Aa  omission  to   have/  _ 

rope,  aa  required  by  statute,*.  *u  neg- 
ligence. Hay  v.  Great  Wea,  Lien  K- 
Co.,  87  U.  C.  Q.  B.   466. 


For  later  oases,  developments  and  ehaagss  in  the  law  see  cumulative  Annotations,  same  title. 
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Window  guards.  Although  there  is  some  author- 
ity to  the  contrary,78  it  is  generally  not  regarded  as 
negligence  for  a  carrier  to  fail  to  put  bars,  screens, 
or  other  guards  on  the  windows  of  its  ears  to  pre- 
vent passengers  from  putting  their  heads  or  arms 
out  of  the  windows." 

Passageway  between  cars;  vestibules.  A  earner 
is  bound  to  keep  the  passageway  hetween  cars  which 
passengers  are  expressly  or  impliedly  invited  to  use 
in  a  safe  condition.79  A  railroad  company  is  under 
no  legal  obligation  to  provide  vestibules  between 
its  cars  for  its  passengers,  and  a  failure  to  do  so 
is  not  of  itself  negligence;7*  but  where  it  provides 
such  vestibules,  it  is  its  duty  to  use  a  high  degree 


of  care  to  maintain  them  in  a  safe  condition;80  and 
if  the  doors  of  the  vestibule  are  left  open  between 
stations,  while  the  train  is  moving,  it  may  consti- 
tute negligence  for  which  the  company  will  be 
liable.81  But  in  the  absence  of  special  circum- 
stances, it  is  not  negligence  to  have  the  doors  of 
the  vestibule,  or  the  drop  doors  over  the  steps,  open 
while  the  train  is  standing  at  a  station,  or  to 
open  them  as  the  train  is  nearing  the  station.88 

Heating  cars.  A  railroad  or  street  railroad  com- 
pany must  also  provide  for  the  comfort  of  its  pas- 
sengers by  furnishing  reasonable  mean's  for  heating 
its  cars  and  keeping  them  warm  in  cold  weather;** 
but  in  order  to  make  the  carrier  liable  for  injuries 


78.  Chicago,  etc.,  R.  Co.  v.  Pon- 
drom,  51  111.  333,  2  AmR  306. 

77.  Chrlstensen  v.  Metropolitan 
St.  R.  Co.,  137  Fed.  708,  70  CCA  657; 
Indianapolis,  etc.,  R.  Co.  v.  Ruther- 
ford, 29  Ind.  82,  92  AmD  336;  Bridges 
v.  Jackson  Electric  R.,  etc.,  Co.,  86 
Miss.  581,  138  8  788,  4  AnnCas  662; 
Pittsburg;,  etc.,  R.  Co.  v.  McClurg,  56 
Pa.  294  [overr  New  Jersey  R.  Co.  v. 
Kennard,   21   Pa.   203]. 

[a]  Screens  with  large  meshes 
fastened  across  the  lower  half  of  the 
window  of  a  street  car  on  the  side 
next  to  the  poles  supporting  the 
trolley  wires  are  a  sufficient  protec- 
tion against  the  accidental  injury  of 
passengers  from  such  poles,  and  a 
warning  of  the  danger  of  such  in- 
jury sufficient  to  absolve  the  railway 
company  from  the  charge  of  negli- 
gence In  that  regard.  Chrlstensen 
t.  Metropolitan  St.  R.  Co.,  137  Fed. 
708.  70  CCA  667. 

Putting  head  or  am  out  of  window 
aa  contributory  negligence  see  infra 
I  1510. 

78.  Falklns  v.  Boston  El.  R.  Co., 
188  Mass.  153,  74  NE  3381  St.  Louis 
Southwestern  R.  Co.  v.  Keltt,  (Tex. 
Civ.  A.)  76  SW  111;  Conway  v.  Salt 
Lake,  etc,  R.  Co.,   (Utah)   155  P  339. 

[a]  Open  ssaoe  between  ears. — 
The  fact  that  there  lean  open  space 
between  cars  on  an  electric  railway, 
with  an  implied  Invitation  to  passen- 
gers to  pass  from  one  car  to  another, 
is  not  negligence.  Conway  v.  Salt 
Lake,  etc.,  R.  Co.,  (Utah)  156  P  319. 

7V.  U.  S. — Sansom  v.  Southern  R. 
Co.,  Ill  Fed.  887;  Bronson  v.  Oakea, 
7<  Fed.  734,  22  CCA  620.  But  see 
Northern  Pao.  R.  Co.  v.  Adams,  116 
Fed.  324,  64  CCA  196  [rev  on  other 
grounds  192  U.  S.  440,  24  SCt  408, 
48  L,  ed.  613]  (holding  that  it  was 
for  the  Jury  to  decide  whether  or  not 
It  was  negligent  for  a  railroad  not  to 
equip  car  platforms  with  vestibules). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver,   92   Ark.   432,   123   SW  662. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Schepman.  171  Ind.  71,  84  NE  988 
[rev    (A.)    82    NE   998]. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Gregory,  141  Ky.  747.  133  SW  806, 
35  LRANS  317. 

Minn. — Crandall  v.  Minneapolis, 
etc.,  R.  Co.,  96  Minn.  434,  105  NW 
185,  113   AmSR  663,  2  LRANS   645. 

Mo. — Haas  v.  St.  Louis,  etc.,  R, 
Co..  128  Mo.  A.  79,  108  SW  599. 

N.  J. — Rivers  v.  Pennsylvania  R. 
Co.,  83  N.  J.  L.  513.  83  A  883  [aft 
80  N.   J.   L.  217,  76  A  455" 


[a]  Placing  la  a  vestlbuled  train 
a  oar  without  a  Vestibule  does  not 
constitute  negligence,  and  the  fact 
that  the  train  is  advertised  as  a  solid 
vestibule  train  Is  not  material,  where 
the  action  is  not  grounded  on  a 
breach  of  contract  and  the  condition 
of  the  car  Is  apparent.  Sansom  v. 
Southern  R.  Co.,  Ill  Fed.  887.  60 
CCA  63. 

[b]  Passenger  wrongfully  on  plat- 
|  form. — Even  where  a  carrier  may  be 
I  negligent  In  not  having  the  platform 
I  of  a  car  protected  by  vestibule  doors, 
\  It  Is  not  negligent  as  to  a  passenger 
I  who  stands  on  the  platform,  after 
r.  being    directed    by    the    trainmen    to 

'-*,  go  Inside  the  car  where  he  belongs, 
!U-while    the    train     Is    stopped    on    a 

Ejj      riocj.-ei] 


trestle.  Louisville,  etc.,  R.  Co.  v. 
Gregory.  141  Ky.  747.  138  SW  805, 
85  LRANS  317. 

80.  U.  S. — New  York,  etc.,  R.  Co. 
v.  Kilby,  233  Fed.  262,  147  CCA  258; 
Bronson  v.  Oakes,  76  Fed.  734,  22 
CCA   520. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver,  92  Ark.  432,  123.SW  662:  Chi- 
cago, etc.,  R.  Co.  v.  Simpson,  87  Ark. 
335,  112  SW  875. 

Mich. — Robinson  v.  Chicago,  etc, 
R.  Co.,  135  Mich.  254,  97  NW  689. 

Mo. — Johnston  v.  St.  Louis,  etc, 
R.  Co.,  150  Mo.  A.  804.  130  SW  413; 
Wagoner  v.  Wabash  R.  Co.,  118  Mo. 
A.  239.  94  SW  293. 

N.  J. — Rivers  v.  Pennsylvania  R. 
Co.,  83  N.  3.  L.  513.  83  A  888  [aft 
89  N.  J.  L.  217,  76  A  465]. 

"A  common  carrier  of  passengers 
Is  not  under  any  legal  obligation  to 
provide  upon  Its  line  of  railroad  ves- 
tlbuled  trains,  although  such  trains 
are  apparently  safer  than  the  others, 
and  have  come  to  be  in  general  use. 
But  when  the  carrier  has  provided 
veetlbuled  trains,  it  is  his  duty  to 
maintain  them  in  a  safe  condition. 
It  then  becomes  the  positive  duty  of 
the  carrier  in  the  operation  of  such 
trains  to  use  the  highest  degree  of 
oare  consistent  with  the  practical 
operation  and  management  thereof 
to  see  that  every  appliance  connected 
therewith  is  kept  in  repair  and  in 
safe  condition.  The  passenger  has 
the  right  to  assvme  that  tine  ves- 
tibules provided  are  carefully  man- 
aged, and  that  they  are  convenient 
and  safe."  St.  Louis,  etc.,  R.  Co.  v. 
Oliver,  92  Ark.  432,  484,  123  SW  682. 

[a]  Vestibule*  as  Invitation  to 
pass  through. — Where  a  carrier  pro- 
vides vestibules  for  its  passenger 
cars,  it  thereby  impliedly  invites  its 
passengers  to  pass  to  and  fro  to 
such  portions  of  the  train  as  they 
are  entitled  to  occupy  according  to 
the  grade  of  their  transportation, 
and  is  thereby  bound  to  maintain 
such  vestibules  in  a  reasonably  safe 
condition.  Wagoner  v.  Wabash  R. 
Co..  118  Mo.  A.  239,  94  SW  293. 

[b]  Passengers  nay  presume  that 
vestlbuled  ooaohes  are'  safe  for  the 
purposes     Intended,    and    for    negll- 

?;ence  In  these  particulars,  resulting 
n  injuries  to  passengers,  the  com- 
pany is  liable.  Chicago,  etc.,  R.  Co. 
v.  Simpson,  87  Ark.  336,  112  SW 
876. 

[c]  Passenger  not  misled. — Where 
a  passenger  on  a  vestlbuled  rear 
coach  Is  not  led  by  the  carrier  to 
believe  that  the  rear  platform  can 
be  used  to  ride  on  for  observation 
or  other  purposes,  but  stands  thereon 
and.  falls  through  an  open  vestibule 
door  and  Is  injured,  the  carrier  is 
not  liable.  Chicago,  etc.,  R.  Co.  v. 
Simpson,  87  Ark.  335.  112  SW  876. 

81.  U.  S. — Bronson  v.  Oakes,  76 
Fed.  734,  22  CCA  520. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver,   92  Ark.   432,   123   SW  662. 

111. — Savage  v.  Illinois  Cent.  R. 
Co..  164  111.  A.  634. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Fer- 
guson   74  Kan.   253,  86  P  471. 

Mien. — Robinson  v.  Chicago,  etc., 
R.   Co.,   136   Mich.   264,  97   NW   689. 

Minn. — Crandall  v.  Minneapolis, 
etc..   R.   Co.,   96   Minn.   434,   105    NW 


186,  113  AmSR  653,  2  LRANS  645 
and  note. 

Mo. — Johnston  v.  St.  Louis,  etc 
R.  Co.,  150  Mo.  A.  304,  130  SW  413. 

Or. — Kearney  •  v.  Oregon  R..  etc., 
Co.,  59  Or.  12,  113  P  1083,  116  P  691. 

Pa. — Dlas  v.  Philadelphia,  etc.,  R. 
Co.,  23  Pa.  Dlst.   531. 

[a] Oare  to  keep  doors  eloaeO— 

(1)  Where  a  railroad  company  pro- 
vides its  passenger  cars  with  vesti- 
bule doors,  it  Is  not  only  answerable 
for  the  negligent  acts  of  its  servants 
in  opening  such  doors  and  permitting 
them  to  remain  so,  but  Is  also  re- 
sponsible for  its  failure  to  exercise 
a  high  degree  of  care,  to  the  end 
that  such  doors  shall  be  closed  and 
the  Vestibule  rendered  reasonably 
safe,  although  the  doors  are  opened 
by  others  than  its  employees,  wag- 
oner v.  Wabash  R.  Co..  118  Mo.  A. 
239,  94  SW  293.  (2)  Where  a  car- 
rier has  provided  vestibule  cars,  it 
cannot  lead  passengers  to  believe 
that  doors  of  the  vestibule  will  be 
kept  closed  between  stations,  and 
then  negligently  leave  them  open 
without  Incurring  liability  to  a  pas- 
senger injured  thereby.  Crandall  v. 
Minneapolis,  etc.,  R  Co.,  96  Minn.' 
434,  106  NW  185,  113  AmSR  658,  2 
LRANS  645;  Kearney  v.  Oregon  R.. 
etc.,  Co.,  69  Or.  12,  112  P  1083,  115 
P  593.  (3)  The  fact  that  the  vesti- 
bule door  between  cars  on  a  fast 
moving  train  is  open  owing  to  a  de- 
fect, when  it  is  Intended  to  be  closed, 
whereby  a  passenger  is  thrown 
through  the  doorway,  is  negligence. 
Robinson  v.  Chicago,  etc.,  R.  Co.,  136 
Mich.  264,  97  NW  689. 

[b]  Trapdoors  over  steps.  Since 
the  chief  purpose  of  a  vestlbuled 
train  is  to  furnish  to  passengers  a 
safe  means  of  passage  between  the 
cars.  It  Is  the  duty  of  train  em-  • 
ployees  to  exercise  the  highest  care 
to  see  that  the  trapdoors  over  the 
steps  of  such  cars  are  closed  and 
kept  clqsed  while  the  train  Is  in 
motion.  St.  Louis,  etc.,  R.  Co.  v. 
Oliver.  92  ArK.  432.  123  SW  662; 
Johnston  v.  St.  Louis,  etc.,  R.  Co., 
160   Mo.   A.   304,   130    SW   413. 

Opening  or  closing  window  or  door 
generally  see  infra  5  1381. 

89.  Clanton  v.  Southern  R.  Co., 
166  Ala.  485.  61  S  616,  27  LRANS  253; 
St.  Louis,  etc.,  R.  Co.  v.  Dyer,  (Ark.) 
170   SW  1013. 

83.  Union  Pac.  R.  Co.  v.  Brown,  73 
Kan.  233,  84  P  1026;  Gayle  v.  Louis- 
ville, etc,  R.  Co.,  161  Ky.  469,  173 
SW  1113;  Tudor  v.  Northern  Pac.  R. 
Co.,  45  Mont.  466.  124  P  276. 

[a]  Passenger  requesting  open- 
ing.— A  passenger  injured  through 
the  opening  of  a  vestibule  door  on  a 
train  before  his  station  was  reached 
cannot  recover  on  the  theory  of  neg- 
ligence In  opening  the  door  too  soon, 
if  it  was  done  at  his  request.  Tudor 
v.  Northern  Pac.  R.  Co..  46  Mont.  456, 
124    P   276. 

84.  Ala. — Southern  R.  Co.  v.  Har- 
rington, 166  Ala.  630,  62  S  67,  139  Am 
SR  69. 

D.  C. — Llndsey  v.  Pennsylvania  R. 
Co..  26  App.  603,- 6  AnnCas  862. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell.  127  Ga.  805,  810,  56  SE  1006. 
9  LRANS  769,  9  AnnCas  653  and  note 
[cit  Cyc]. 
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due  to  insufficient  heating  of  the  car,  it  most  ap- 
pear that  the  condition  was  negligently  permitted 
to  exist,  in  addition  to  the  fact  that  a  dangerous 
condition  existed,  as  there  is  no  liability  unless 
the  carrier  has  reason  to  foresee  injury  to  a  healthy 
person  by  reason  of  the  atmospheric  condition  of 
the  car.86 

Water.  A  railroad  company  should  also  exer- 
cise a  high  degree  of  care  to  provide  its  passenger 
coaches  with  drinking  water.8* 

Snow  and  ice  on  platform  and  steps.  Accumu- 
lations of  snow  and  ice  on  car  steps  and  platforms 
which  cannot  be  prevented  in  the  prosecution  of 
the  carrier's  business  will  not  be  imputed  to  it  as 
negligence.*7  But  the  carrier  is  liable  for  injuries 
to  passengers  caused  by  such  accumulations,  if 
there  has  been  a  sufficient  opportunity  to  remove 
such  source  of  danger,88  and  this  duty  is  not  per- 

Minn. — Schilling'  v.  Winona,  etc., 
R.  Co.,  66  Minn.  252.  68  NW  1083. 

«Mo. — Taylor  v.  Wabash  R.  Co.,  38 
SW  304.  42  LRA  410;  Roark  v.  Mis- 
souri Pac.  R.  Co.,  163  Mo.  A.  706.  147 
SW  499. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Byrd, 
40  Tex.  Civ.  A.  316,  89  SW  991;  Mis- 
souri, etc.,  R.  Co.  v.  Foster,  (Civ.  A.) 
37  SW  879;  Arrington  v.  Texas,  etc., 
R.  Co.,  (Civ.  A.)  70  SW  651;  Interna- 
tional, etc.,  R.  Co.  v.  Davis,  17  Tex. 
Civ.  A.  340,  43  SW  640;  Ft.  Worth, 
etc.,  R.  Co.  v.  Hyatt,  12  Tex.  Civ.  A. 
435,  34  SW  677. 

Wis. — Marcott  v.  Minneapolis,  etc, 
R.  Co.,  147  Wis.  216,  133  NW  37. 

[a]  This  duty  extends  to  mail  oars 
(1)  in  which  postal  clerks  ride,  in 
the  absence  of  a  contract  exempting 
the  carrier  from  heating;  such  cars. 
Southern   R.   Co.    v.   Harrington,    166 

.Ala.  630,  62  S  67,  139  AmSR  69;  In- 
ternational, etc.,  R.  Co.  v.  Davis,  17 
Tex.  Civ.  A.  840,  43  SW  640.  (2) 
U.  S.  Rev.  St.  S{  4002,  4006,  provid- 
ing that  postal  cars  shall  be  prop- 
erly heated  for  the  accommodation  of 
postal  clerks.  Imposes  a  duty  on  the 
carrier,  and  for  a  breach  of  this  duty 
a  right  of  action  accrues  to  every 
postal  clerk  Injured  thereby.  This 
right  of  action  is  not  confined  to  the 
breach  of  the  contract  of  carriage, 
but  arises  from  the  wrong  done  in 
the  negligent  performance  of  the 
duty  Imposed  on  the  carrier.  Lind- 
sey  v.  Pennsylvania  R.  Co.,  26  App. 
(D.  C.)   603,   6  AnnCas  862  and  note. 

[b]  Degree  of  heat. — A  carrier  of 
passengers  must  keep  its  cars  sup- 
plied with  such  a  reasonable  degree 
of  heat  as  will  keep  its  passengers 
who  are  in  ordinary  normal  condition 
in  a  reasonable  degree  of  comfort. 
Roark  v.  Missouri  Pac.  R.  Co.,  163 
Mo.  A.  706,  147  SW  499. 

[c]  Damages  aggravated  by  pas. 
■eager1*  conditions— The  fact  that  a 
passenger  was  In  a  weakened  condi- 
tion in  consequence  of  illness  will 
not  prevent  a  recovery  for  injury  re- 
sulting from  the  failure  of  the  car- 
rier to  provide  the  car  with  heat  rea- 
sonably sufficient  for  a  person  in 
ordinary  health.  Roark  v.  Missouri 
Pac.  R.  Co..  163  Mo.  A.  705,  147  SW 
499.  See  also  generally  Damages 
[13  Cyc  31]. 

Duty  to  keep  station  heated  and 
comfortable  see  supra  I  1346. 

85.  Marcott  v.  Minneapolis,  etc., 
R.  Co..  147  Wis.  216,  133  NW  37.  See 
also  cases  supra  note  84. 

86.  Arrlngton  v.  Texas,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  70  SW.651. 

87.  Ill— Ohio,  etc.,  R.  Co.  v.  Al- 
lender,  69  111.  A.  620. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v,  Al- 
drldee,  27  Ind.  A.  498,  61  NE  741. 

Mich. — Meyer  v.  Michigan  Cent.  R. 
Co.,  180  Mich.  516,  147  NW  485. 

Mo. — Craig  v.  St.  Louis  United  R. 
Co.,  175  Mo.  A.  616,  158  SW  890. 

N.  Y. — Palmer  v.  Pennsylvania  Co., 
Ill  N.  T.  488,  18  NE  859,  2  LRA  262. 


Pa. — Sutton  v.  Pennsylvania  R.  Co., 
230  Pa.  62!,  79  A  719. 

R.  I. — Riley  v.  Rhode  Island  Co., 
29  R.  I.  143,  69  A  338,  16  LRANS  523 
and  note,  17  AnnCas  60  and  note> 

Wash. — Caywood  v.  Seattle  Elec- 
tric Co.,  59  Wash.  666,  110  P  420. 

N.  S. — McCormack  v.  Sydney,  etc., 
R.  Co.,  37  N.  S.  254. 

[a]  Baas  on  for  rule. — It  would  be 
unreasonable  to  require  the  imme- 
diate and  continuous  removal  of  all 
snow  and  ice  from  trains  during  pas- 
sage, and  a  passenger  cannot  assume 
that  the  effects  of  a  continuous 
storm  of  snow,  sleet,  or  rain  will  be 
Immediately  and  effectually  removed 
from  the  exposed  platform  of  a  train 
between  stations.  Riley  v.  Rhode 
Island  Co..  29  R.  I.  143,  69  A  888,  16 
LRANS  623,  17  AnnCas  60. 

[b]  ninstrattons. — (1)  Where, 
during  a  rain  and  snow  storm,  while 
the  weather  was  freezing,  the  steps 
of  a  railroad  car  became  Icy  and  slip- 
pery, and  there  is  no  evidence  of  the 
length  of  time  that  the  Ice  had  been 
on  the  steps,  or  that  there  had  been 
any  opportunity  to  remove  It,  negli- 
gence of  the  railroad  company  is  not 
shown.  Pittsburgh,  etc.,  R.  Co.  v. 
Aldrldge.  27  Ind.  A.  498,  61  NE  741. 
(2)  Where  the  conductor  of  a  street 
car  cleaned  the  steps  before  begin- 
ning a  fourteen-mlnute  trip,  his  fail- 
ure to  clean  the  steps  again  before 

Slalntlff  alighted  will  not  render  the 
efendant  company  liable,  unless.  In 
the  exercise  of  a  high  degree  of  care, 
the  frozen  slush  on  the  steps  should 
have  been  observed.  Craig  v.  St. 
Louis  United  R.  Co.,  175  Mo.  A.  616, 
158  SW  390.  (8)  The  fact  that  snow 
and  ice  had  accumulated  on  the  steps 
of  a  street  car  by  being  brought  in 
on  the  feet  of  passengers,  between 
the  time  a  passenger  boarded  it  and 
slipped  In  getting  off  it,  is  not  evi- 
dence of  negligence.  Caywood  v, 
Seattle  Electric  Co.,  59  Wash.  E66, 
110  P  420. 

88.  U.  S. — Tacoma  R.,  etc..  Co.  v. 
Turner,   196  Fed.  484.  116  CCA  258. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Markel,  168  Ky.  626.  182  SW 
860. 

Md. — Hanway  v.  Baltimore,  etc., 
R.  Co.,  126  Md.  635,  95  A  16V.    _ 

Mass. — Foster  v.  Old  Colony  St.  R 
Co..  182  Mass.  878,  65  NE  796;  Gil- 
man  v.  Boston,  etc.,  R.  Co.,  168  Mass. 
454.  47  NE  193. 

Mich. — Dorrance  v.  United  R.  Co., 
175  Mich.  198,  141  NW  697,  AnnCas 
1915A  763  and  note. 

Minn.— Herbert  v.  St.  Paul  City  R. 
Co..   85   Minn.   341.  88  NW  996. 

Mo. — Craig  v.  St.  Louis  United  R. 
Co.,  175  Mo.  A.  616.  16S  SW  390:  Haas 
v.  St.  Louis,  etc.,  R  Co.,  128  Mo.  A. 
79,   106  SW  599. 

N.  J. — Murphy  v.  North  Jersey  St. 
R.  Co.,  81  N.  J.  L.  706,  80  A  231.  35 
LRANS  592  and  note  [rev  73  A  1119 
mem]. 

[a]     Degree  of  cere  required. — (1) 


formed  by  merely  appointing  employees  to  keep  the 
steps  or  platforms  in  a  safe  condition.8* 

Toilet  rooms.  It  has  been  held  that  a  toilet  room 
should  be  provided  in  each  passenger  coach.*0 

Locomotives.  A  railroad  company  owes  the  duty 
to  its  passengers  of  using  a  high  degree  of  care  to 
have  its  locomotives  in  proper  condition ;"  and  this 
duty  may  extend  to  the  providing  of  a  safe  spark 
arrester. 

[y  1379]  8.  Elevator  Oases.*8  Owners  of  pas- 
senger elevators,  although  not  strictly  common  car- 
riers of  passengers,  owe  the  same  duty  to  those  who 
by  invitation,  express  or  implied,  are  transported 
in  the  ears  of  such  elevators,  to  exercise  the  high- 
est degree  of  care,  in  view  of  the  character  of  the 
mode  of  conveyance  adopted,  as  to  the  safety  of 
the  car  and  appliances,  and,  where  a  passenger  on 
an  elevator  is  injured  through  some  defect  in  the 
machinery  or  appliances,  of  which  defect  the  pro- 

A  street  oar  company  is  required  to 

exercise  the  highest  degree  of  care  to 
keep  its  platforms  and  steps  in  safe 
condition  for  use  In  the  season  when 
operated,  so  far  as  It  practically  cu 
so  do,  in  consideration  of  the  climate, 
temperature,  and  condition- of  the  air 
with  respect  to  snow,  moisture,  and 
frost.  Herbert  v.  St.  Paul  City  R 
Co..  85  Minn.  341,  88  NW  896.  (2) 
In  determining  whether  a  street  rail- 
road company  was  negligent  in  fail- 
ing to  keep  the  steps  of  its  car  free 
from  ice  and  frozen  slush,  the  obli- 
gation of  a  high  degree  of  care  Is  to 
be  considered  In  connection  with  the 
circumstances  of  the  esse,  and 
whether  prudent  persons  would  have 
anticipated  the  serious  results  from 
the  freezing  of  the  deposits.  Craig 
v.  St.  Louis  United  R.  Co..  17S  Mo.  A 
616.  168  SW  390. 

88.  Murphy  v.  North  Jersey  St 
R.  Co.,  81  N.  J.  L.  706,  SO  A  331.  It 
LRANS  692  [rev  73  A  1119  mem]. 

80.  Louisville,  etc,  R.  Co.  v. 
Grimes,  160  Ky.  219,  160  SW  346; 
Henderson  v.  Galveston,  etc.,  R.  Co, 
(Tex.  Civ.  A.)  38  SW  1136. 

[a]  Xn  Texas,  where  the  law  re- 
quires carriers  to  provide  separate 
coaches  for  white  and  negro  paaeen- 

?ers,  but  "equal  in  all  points  of  cont- 
ort and  convenience,"  a  negro  may 
recover  for  physical  pain  resulting 
from  his  Inability  to  obey  a  call  of 
nature  because  of  the  lack  of  a 
toilet;  and  it  Is  no  defense  that  he 
did  not  go,  or  seek  to  go,  in  the  car 
provided  for  white  passengers  and 
use  the  toilet  there,  as,  under  the 
statute,  he  had  no  right  to  do  this. 
Henderson  v.  Galveston,  etc.,  R.  Co.. 
(Civ.  A.)    38   SW  1136. 

81.  Philadelphia,  etc..  R.  Co.  v. 
Young,  90  Fed.  709.  33  CCA  251;  Rob- 
inson v.  New  York  Cent.,  etc.  R.  Co-, 
9  Fed.  877.  20  Blatchf.  338;  Bajus  v. 
Syracuse,  etc,  R  Co.,  103  N.  Y.  312,  I 
NE  629,  57  AmR  723:  Missouri,  etc. 
R  Co.  v.  Flood.  85  Tex.  Civ.  A.  197. 
79  SW  1106;  Manser  v.  Eastern  Coun- 
ties R.  Co..  3  L.  T.  Rep.  N.  S.  595. 

88.  St  Louis  Southwestern  R 
Co.  v.  Parks,  97  Tex.  181.  76  SW  740 
[rev  29  Tex.  Civ.  A.  651,  69  SW  125]: 
St.  Louis,  etc..  R  Co.  v.  Parks.  49 
Tex.  Civ.  A.  480,  90  SW  343:  Mis- 
souri, etc.,  R.  Co.  v.  Flood,  35  Tex. 
Civ.  A   197.   79  SW  1106. 

[a]  Most  approved  device.— A 
railroad  must  equip  its  engines  with 
the  most  approved  spark  arresters  in 
use  to  prevent  the  escape  of  sparks 
or  cinders.  St.  Louis  Southwestern 
R.  Co.  v.  Parks.  (Tex.  Civ.  A.)  73  SW 
439:  Texas  Midland  R.  Co.  v.  Jumper. 
24  Tex.  Civ.  A.  671.  60  SW  797.  See 
also  generally  Railroads  [33  Cyc  133! 
et  seq]. 

83.     Cross  references! 
Care  as  to  operation  of  elevator  gen- 
erally see  supra  I  1307. 
Care     as     to     persons     boarding    or 

alighting  see  supra  5  1370. 
Competency    and   efficiency   of  oper- 


For  later  oases,  developments  and  ohsages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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prietor  knew,  or  by  the  exercise  of  the  highest 
degree  of  care  could  have  known  and  remedied,  he 
is  liable  to  the  passenger  for  the  injury  thereby 
sustained."  It  is  the  proprietor's  duty  to  employ 
persons  of  skill  and  experience  to  inspect  his  pas- 
senger elevators;*9  and,  for  the  failure  of  the  per- 
sons employed  by  him  to  make  a  proper  inspection 
and  to  ascertain  a  defect  that  is  open  and  visible 
to  a  person  of  reasonable  skill  and  experience,  the 
proprietor  is  liable."  So,  where  the  proprietor  fails 
to  avail  himself  of  the  use  of  an  appliance  known 
to  him  to  make  the  operation  of  the  elevator  rea- 
sonably safe  he  is  liable  for  a  resulting  injury.*7 
According     to     some     authorities,     however,     the 

atives  see  supra  (  1308. 

94.  ■  Cal. — Treadwell  v.  Whittter, 
80  CaL  574.  22  P  2<6,  11  AraSR  176, 
5  LRA   498. 

III. — Hodges  v.  Percival,  132  111.  63, 
23  NE  423;  Field  v.  French,  80  111.  A. 
78;  Hartford  Deposit  Co.  v.  Pederson, 
«7  111.  A.  142  [aft  168  111.  224,  48  NE 
30]. 

Mass. — Toohy  v.  McLean,  199 
Mass.  466,  86  NB  678;  Bourgo  v. 
White,  159  Mass.  216,  34  NE  191. 

Minn. — Goodsell  v.  Taylor,  41 
Minn.  207,  42  NW  873,  16  AraSR  700, 
4  LRA  673. 

Mo. — Goldsmith  v.  Holland  Bldg. 
Co.,  182  Mo.  697,  81  SW  1112:Lee  v. 
Knapp,  166  Mo.  610,  66  SW  468: 
Chambers  v.  Kupper-Benson  Hotel 
Co.,   154  Mo.  A.  249,  134  SW  45. 

Nebr. — Wright  v.  Selden-Breck 
Constr.  Co.,  97  Nebr.  840,  151  NW 
926,  LRA1915E  740. 

R.  I.— Ellis  v.  Waldron,  19  R,  I. 
369,   33  A  869. 

Wis. — Dlbbert  v.  Metropolitan  Inv. 
Co.,  168  Wis.  69,  147  NW  8,  148  NW 
1095,  LRA1916D  305,  312.  AnnCas 
191 6 B  924  and  note;  Ferguson  v. 
Truax,  136  Wis.  637.  118  NW  251. 

[a]  Failure  to  make  proper  test. 
The  owner  of  an  elevator  in  an  office 
building  is  responsible  to  a  passen- 
ger. Injured  by  the  fall  of  the  ele- 
vator because  of  a'  latent  defect,  for 
negligence  of  the  manufacturer  in 
not  making  a  proper  test  therefor, 
which  would  have  disclosed  it.  Dlb- 
bert v.  Metropolitan  Inv.  Co.,  158 
Wis.  69,  147  NW  3,  148  NW  1095.  LRA 
1915D  306,  312,  AnnCasl916E  924  and 
note. 

[bj  Bl*v»tor  In  use  for  some  time. 
~(1)  The  fact  that  the  particular 
machinery  has  been  used  with  safety 
for  years  and  is  not  obviously 
dangerous  will  not,  where  the  liven 
of  persons  depend  on  its  safety,  as  In 
the  case  of  an  elevator.  Justify  the 
presumption  that  its  use  may  be  con- 
tinued without  examining  ft  to  as- 
certain if  its  safety  has  been  im- 
? aired.  Goodsell  v.  Taylor,  41  Minn. 
07,  42  NW  873,  16  AmSR  700,  4  LRA 
673.  (2)  The  fact  that  an  elevator 
had  been  in  use  twenty  years  before 
it  broke,  because  of  a  latent  defect 
existing  when  it  was  installed,  does 
not  affect  the  questions  of  negli- 
gence of  the  manufacturer  in  not 
making  a  test  which  would  have  dis- 
closed it,  and  the  consequent  liability 
of  the  elevator  owner  therefor.  Dlb- 
bert v.  Metropolitan  Inv.  Co.,  158 
Wis.  69,  147  NW  3,  148  NW  1096, 
LRA1916D  305,  312,  AnnCasl9l6E 
924. 

[c]  laovabl*  stool  In  elevator.— 
The  owner  of  a  passenger  elevator  in 
a  building  is  not  guilty  of  negligence, 
justifying  a  recovery  for  injuries  to 
a  passenger,  in  permitting  a  movable 
stool  to  remain  In  the  elevator  for 
the  convenience  of  the  operator. 
Gibson  v.  International  Trust  Co.,  186 
Mass.  454,  72  NE  70. 

[d]  Call  belL— It  is  not  negligence 
per  se  to  operate  an  elevator  without 
a  call  bell  in  an  unfinished  building 
open  only  to  employees  and  licensees 
of  the  contractor.  Wright  v.  Stfden- 
Breck  Const.  Co.,  97  Nebr.  840,  151 
NW    926.  LRA1915B  740. 

Inspection  of  machinery  and  ap- 
pliances generally  see  supra  {   1372. 


owner  of  such  an  elevator  is  required  to  exer- 
cise only  reasonable  care  in  this  regard.** 
One  who  accepts  an  express  or  implied  invitation 
to  ride  in  a  freight  elevator  is  entitled  only  to  such 
appliances  as  are  proper  for  freight  elevators.** 
[J  1380]  I.  Oare  Required  and  Liability  in 
Management  and  Operation — 1.  In  General.1  A 
carrier  of  passengers,  such  as  a  railroad  or  street 
railroad  company,  owes  the  duty  to  its  passengers 
of  exercising  a  high  degree  of  care,  diligence,  and 
foresight  in  managing  and  operating  its  cars  and 
other  machinery  and  appliances  by  which  the  trans- 
portation is  carried  out;  and  if  it  fails  so  to  do,  it 
is  liable  for  injuries  to  passengers  caused  thereby;* 


96.  Rumetsch  v.  Wanamaker,  216 
N.  Y.  379,  110  NE  760.  LRA1916C 
1246  [rev  154  App.  Div.  800,  139  NTS 
385].     See  also  cases  supra  note  94. 

[a]  An  lnapootlon  by  merchants 
and  persons  not  engineers  or  me- 
chanics is  not  an  inspection  com- 
mensurate with  the  danger.  Ku- 
metsch  v.  Wanamaker,  216  N.  T.  879, 
110  NE  760,  LRA1916C  1245  [rev  154 
App.  Div.   800,   139   NTS   385]. 

96.  Rumetsch  v.  Wanamaker,  216 
N.  Y.  379,  110  NB  760,  LRA1916C 
1245  [rev  154  App.  Div.  800,  189  NYS 
3861.     See  also  cases  supra  note  94. 

97.  Hart  v.  Fletcher  Land  Co.,  176 
Fed.  986;  Treadwell  v.  Whittler,  80 
Cal.  574,  22  P  266.  13  AmSR  176.  5 
LRA  498'  Hodges  v.  Percival,  132  111. 
53,  23  NE  423;  Lee  v.  Knapp,  55  Mo. 
A.  390. 

[a]  "1,1k*  common  oarrlers  of 
passengers,  they  must  keep  pace  with 
science,  art,  and  modern  improve- 
ment in  supplying  safe  obtainable 
vehicles,  machinery,  and  appliances 
for  their  use."  Treadwell  v.  Whit- 
tler, 80  Cal.  674,  600.  22  P  266,  13 
AmSR  176,  6  LRA  498.  See  also  su- 
pra. I  1374. 

[b]  "Here  usage  by  others  Is  not 
the  sol*  orrUrlon,  It  is  the  duty  of 
owners  of  elevators  to  make  them 
reasonably  safe  for  the  uses  to 
which  they  are  to  be  put;  and,  in  so 
doing,  they  should  exercise  that  de- 
gree of  care  employed  by  reasonably 
prudent  men  in  attaining  the  same 
end."  Lee  v.  Knapp,  65  Mo.  A.  390, 
406. 

[c]  Zn  XUiod*  Island  Court  and 
Practice  Act  (1906)  f  1121  requires 
passenger  elevators  to  be  fitted  with 
a  device  to  prevent  the  car  from  be- 
ing started  until  the  doors  opening 
into  the  shaft  are  closed,  and  re- 
quires the  inspectors  to  notify  the 
lessee  and  owner  of  the  building  In 
which  any  elevator  shall  be  used  or 
operated,  contrary  to  the  require- 
ments of  the  act,  of  such  violation. 
It  requires  the  lessee  and  owner, 
within  thirty  days  after  receipt  of 
the  notice,  to  comply  with  the  provi- 
sions of  the  section.  The  section 
also  requires  the  owner  or  owners  of 
any  such  buildings,  if  leased  to  an- 
other, to  comply  with  the  provisions 
of  the  act,  and  provides  that  in  all 
cases  in  which  any  person  shall  suf- 
fer Injury  in  consequence  of  the  fail- 
ure of  the  lessee  or  owner  to  comply, 
or  in  consequence  of  the  failure  of 
the  lessee  or  owner  to  comply  with 
the  written  notice  of  the  factory  in- 
spector, they  shall  be  Jointly  liable 
for  the  damages  sustained,  and  also 
provides  for  a  fine  of  not  less  than 
five  dollars  nor  more  than  ten  dollars 
for  each  day  the  elevator  is  operated 
contrary  to  the  act.  Where  under 
such  act  a  person  is  injured  by  the 
operation  of  an  elevator  by  a  tenant 
in  violation  of  the  act,  the  tenant  is 
liable  without  notice  by  the  factory 
Inspector,  while  such  notice  is  a  con- 
dition precedent  to  the  liability  of 
the  owner  out  of  possession.  Hart 
v.  Fletcher  Land  Co.,  176  Fed.  986. 

[d]  A  city  ordinance  requiring 
elevators  to  be  provided  with  hatch- 
ways and  automatic  doors  applies 
only  to  elevators  constructed  or  in- 
stalled subsequent  to  Its  passage  and 
not  Inclosed  in  shafts.     Jrauftman  v. 


Machln  Shirt  Co.,  167  Cal.  606,  140  P 
16. 

98.  Rumetsch  v.  Wanamaker,  216 
N.  Y.  879,  110  NE  760,  LRA19160 
1245  [rev  164  App.  Div.  800,  139  NYS 
386];  Griffon  v.  Manice,  166  N.  Y.  188, 
69  NE  925.  82  AmSR  630.  62  LRA  922 
[rev -47  App.  Div.  70,  62  NYS  364]; 
McGrell  v.  Buffalo  Office  Bldg.  Co., 
163  N.  Y.  265.  47  NE  305  [rev  90  Hun 
30,  35  NYS  699]:  Dutcher  v.  Wana- 
maker, 189  NYS  392;  Mack  v. 
Wanamaker,   139   NYS   391. 

[a]  Wh*r*  an  •levator  lnstaUed 
by  a  reputable  arm  naa  all  th*  appli- 
ances known  to  stop  the  machinery 
when  the  car  reaches  the  bottom  of 
the  shaft,  even  if  the  operator  is  re- 
miss in  his  duties  and  the  machinery- 
is  in  perfect  order,  as  shown  by  vari- 
ous inspections  by  the  person  install- 
ing the  elevator,  insurance  com- 
panies, and  the  city,  one  inspection 
being  made  only  a  few  hours  before 
an  accident  occurring  by  reason  of 
the  unexplained  failure  of  the  ma- 
chinery so  to  stop,  although  the  car 
is  properly  operated,  there  is  no  lia- 
bility for  the  accident,  although  there 
has  been  an  occasional  bumping  of 
the  car  on  the  springs,  which  is 
shown  not  to  be  uncommon  or  to 
have  been  the  oause  of  the  accident. 
Orlffen  v.  Manice,  86  Misc.  864,  73 
NYS  569  [aff  74  App.  Div.  871,  77 
NYS  626,  and  aff  174  N.  Y.  605  mem, 
66  NE  1109  mem]. 

99.  Hall  v.  Murdock,  114  Mich. 
238,    72   NW   150. 

1.  Degree  of  oar*  require*  see 
generally  supra  it  1295-1307. 

a.  U.  S. — Kansas  City  Southern  R. 
Co.  v.  Wlllsie,  224  Fed.  908,  140  CCA 
352;  Camden,  etc.,  R.  Co.  v.  Rice,  137 
Fed.  326,  69  CCA  666. 

Ala.— Kansas  City,  etc.,  R.  Co.  v. 
Sanders,  98  Ala.   293,  18  S  67. 

Ark. — Preseott,  etc.,  R.  Co.  v.  Mor- 
ris,  92  Ark.   265,   128    SW  292. 

Cal. — Green  v.  Pacific  Lumber  Co., 
120  Cal.  435,  62  P  747. 

Ga. — Chattanooga,  etc.,  R.  Co.  v. 
Hug-gins,  89  Qa.   494,  15  SE  848. 

111. — Devlne  v.  Chicago,  etc.,  R.  Co., 
177  111.  A.  360;  Johnson  v.  Chicago 
City  R.  Co..  174   III.  A.   148. 

Ind.— Citizens'  St.  R.  Co.  v.  Jolly, 
161  Ind.  '80,  67  NE  926;  Lake  Erie, 
etc.,  R.  Co.  v.  Cotton,  45  Ind.  A.  580, 
91   NE   263. 

Ky. — Kentucky  Cent.  R.  Co.  ▼. 
McMurtry.  11  Ky.  Op.  509,  3  KyL 
626. 

Me. — Cameron  v.  Lewlston,  etc.,  St. 
R.  Co.,  103  Me.  482,  70  A  534,  125  Am 
SR  315,  18  LRANS  497. 

Mo. — Cobb  v.  Lindell  R.  Co.,  149 
Mo.  136,  50  SW  310. 

N.  J. — Paul  v.  North  Jersey  St.  R. 
Co..  70  N.  J.  L.  796,  59   A  148. 

N.  Y. — Koehne  v.  New  York,  etc., 
R.  Co.,  82  App.  Div.  419,  52  NYS  1088 
[aff  165  N.  Y.  603  mem,  58  NE  1089 
mem];  Schmidt  v.  Coney  Island,  etc., 
R.  Co..  26  App.  Div.  891,  49  NYS  777; 
Olpp  v.  Interborough  Rapid  Transit 
Co.,  69  Misc.  595,  126  NYS  184. 

N.  C. — Brown  v.  Ashevllle  Power, 
etc.,  Co.,  171  N.  C.  555,  88  SE  858. 

Oh. — Mt.  Adams,  etc..  R.  Co.  v. 
Isaacs.  18  Oh.  Cir.  Ct.  177,  10  Oh.  Clr. 
Dec.  49;  Fisher  v.  Tryon,  15  Oh.  Clr. 
Ct.  641,  8  Oh.  Cir.  Dec.  666. 

R.  I. — Bosworth  v.  Union  R.  Co., 
26  R.  I.  202,  66  A  490 


Digitized  by 


Google 


964     [lOC./J.]  CARRIERS 

but  the  carrier  will  not  be  liable  for  injuries  caused, 
without  any  negligence  on  its  part,  by  a  casualty 
which  could  not  have  been  reasonably  anticipated 


[§  1360 


or  foreseen.1  The  carrier  much  exercise  such  care 
in  the  formation  of.  a  passenger  train,4  and  it  is 
negligence  to  violate  statutory  provisions  regarding 


S.  C. — Cunning-ham  v,  Columbia, 
etc..  R.  Co.,  96  8.  C.  456,  81  SE  150. 

Tex. — Allen  v.  Galveston  City  R. 
Co.,  79  Tex.  631,  15  SW  498;  Texas, 
etc.,  R.  Co.  v.  Russell.  (Civ.  A.)  74 
SW  569. 

Wash. — Mooney  v.  Seattle,  etc.,  R 
Co..  47  Wash.  540,  92  P  408. 

W.  Va. — Ananla  v.  Norfolk,  etc.,  R 
Co..  87  SB  167. 

See  generally  supra  Si  1294-1306. 

[a]  The  character  of  the  train  and 
the  condition  of  the  oara  and  appli- 
ances must  be  taken  Into  account  in 
determining;  whether  the  train  was 
negligently  or  carefully  operated. 
Cincinnati,  etc.,  R.  Co.  v.  Bravard,  38 
Ind.  A.  422.  76  NB  899.  See  gener- 
ally supra  IJ  1803-1807. 

[b]  Xa  approaching  any  place  of 
danger,  as  in  attempting  to  run  its 
cars  through  a  mob,  it  is  the  duty 
of  a  common  carrier  to  use  the  ut- 
most care  to  protect  its  passengers 
from  injury.  Bosworth  v.  Union  R. 
Co..  25  R.  I.  202,  66  A  490. 

[«j  To  determine  the  negligence 
of  a  motorman  (1)  his  management 
of  the  car  and  not  the  resultant  ef- 
fects should  be  considered.  Faul  v. 
North  Jersey  St.  R.  Co.,  70  N.  J.  L. 
795.  69  A  148.  (2)  To  charge  a  no- 
torman  with  negligence,  it  must  ap- 
pear that  he  had  notice  of  the  agency 
which  caused  the  injury,  or  contrib- 
uted thereto,  long  enough  to  enable 
him  to  form  an  intelligent  opinion  as 
to  how  the  accident  and  injury  might 
be  avoided,  and  to  apply  the  means 
to  avoid  It.  North  Chicago  St.  R.  Co. 
v.  O'Donnell.  115  111.  A  110. 

[d]  Abandoning  post. — (1)  It  is 
negligence  for  a  motorman  to  aban- 
don his  post  and  leave  his  car  in 
such  a  condition  that  it  may  be 
easily  started  or  set  in  motion  by 
others.  Baldosta  St.  R.  Co.  v.  Fenn, 
11  Ga.  A.  586.  75  SB  984.  (2)  It  is 
negligence  for  him  to  temporarily 
abandon  his  post  while  his  car  is  de- 
scending a  grade,  unless  there  Is 
some  controlling  necessity  for  such 
action.  Mooney  v.  Seattle,  etc..  R 
Co.,  47  Wash.  640.  92  P  408.  (3)  But 
where  a  street  car  approaches  a  rail- 
road crossing  protected  by  a  derail- 
ing switch,  there  is  no  negligence  in 
the  mere  fact  that  the  conductor  of 
the  street  car  leaves  it  and  goes 
ahead  to  operate  the  switch.  Cam- 
den, etc.,  R  Co.  v.  Rice,  137  Fed.  326. 
69  CCA  656. 

[el  Similar  uniforms  and  signals 
to  different  employees. — It  Is  negli- 

?:ence  for  a  carrier  to  furnish  the  sta- 
lon  master  and  the  conductor  sim- 
ilar uniforms,  and  to  give  them  sim- 
ilar signals,  with  different  meanings, 
whereby  an  engineer  starts  his  train 
on  a  signal  Intended  for  another  pur- 
pose causing  a  collision  in  which  a 
passenger  is  injured.  Kansas  City, 
etc.,  R  Co.  v.  Sanders,  98  Ala.  293,  13 
S  67. 

[fl  The  orndeness  of  the  train 
does  not  lessen  the  carrier's  liability 
to  one  who  is  received  as  a  passenger 
for  hire.  Green  v.  Pacific  Lumber 
Co...  130  Cal.  435,  62  P  747. 

[g]  A  statute  prohibiting  passen- 
gers from  getting  on  and  off  street 
cars  at  the  front  end,  and  providing 
that  the  carrier  shall  not  be  liable 
for  Injuries  received  by  passengers 
violating  It,  does  not  relieve  the  car- 
rier from  liability  for  so  negligently 
managing  Its  car  that  a  passenger  Is 
thrown  from  the  front  platform. 
Seymour  v.  Citizens'  R.  Co.,  114  Mo. 
266,  21  SW  739. 

[h]  Flagman. — A  carrier  Is  not 
compelled  to  have  a  flagman  at  a 
particular  point.  In  the  absence  of 
statutory  or  municipal  requirements; 
but  in  determining  negligence  the 
failure  to  provide  a  flagman  may  be 
considered.  McCherry  v.  Snare,  etc., 
Co..  130  App.  Div.  241.  114  NTS  674 
Faff  198  N.  Y.  532  mem.  92  NB  1090 
mem]. 


[1]  Bxplodlng  torpedo.  Under  a 
statute  making  railroads  responsi- 
ble for  all  damages  caused  by  the 
running  of  trains,  a  railroad  company 
is  liable  for  Injuries  received  by  a 
passenger  standing  at  a  station  when 
a  torpedo  on  the  track  was  exploded 
by  Its  train.  Kansas  City  Southern 
R.  Co.  v.  Willsie,  224  Fed.  908,  140 
CCA  862. 

[j]  Hours  of  labor. — In  NewTork, 
where  the  main  line  of  a  street  sur- 
face railroad  lies  without  the  cor- 
porate limits  of  cities  of  the  first 
and  second  class,  it  is  not  negligence 
on  the  part  of  the  company  to  allow 
the  motorman  and  the  conductor  to 
remain  on  duty  for  thirteen  hours, 
for  Labor  Law  (Consol.  L.  [1909]  c 
31)  I  6,  providing  that  ten  hours' 
labor  shall  constitute  a  day,  applies 
only  to  street  railroads  whose  line 
of  travel  lies  principally  within  the 
corporate  limits  of  cities  of  the  first 
and  second  class,  and  Penal  Law 
(Consol.  L.  [1909]  c  40)  i  1271  has 
no  application  where  the  motorman 
and  the  conductor  have  not  been  on 
duty  for  sixteen  hours.  Gleason  v. 
Hudson  Valley  R.  Co.,  143  App.  Dlv. 
884.   128   NTS   759. 

3.  Ala. — Irwin  v.  Louisville,  etc., 
R.  Co.,  50  S  62. 

Colo. — Denver,  etc.  R  Co.  v.  Pil- 
grim, 9  Colo.  A.  86,  47  P  667. 

Ida. — LeDeau  v.  Northern  Pac.  R. 
Co.,  19  Ida.  711,  116  P  602,  34  LRA 
NS  726,  AnnCasl912C  438  and  note. 

Kan. — Missouri,  etc..  R.  Co.  v. 
Orton,  67  Kan.  848,  73  P  63. 

Ky. — Shelton  v.  Louisville,  etc.,  R. 
Co..    39    SW    842,    19    KyL    215. 

Mass. — Crowley  v.  Boston  El.  R. 
Co..  204  Mass.  241,  90  NB  632. 

Mo. — Fusselman  v.  Wabash  R.  Co., 
139  Mo.  A.  198.  122  SW  1137. 

N.  T. — Stierle  v.  Union  R.  Co.,  164 
N.  Y.  70,  60  NB  419  Yrearg  den  166 
N.  Y.  684  mem.  60  NB  884];  Waddy 
v.  Brooklyn  Heights  R.  Co.,  156  App. 
Div.  80,  140  NYS  824;  Cheyne  v.  Van 
Brunt  St.,  etc.,  R.  Co.,  97  App.  Div. 
56,  89  NYS  626;  Whiting  v.  New  York 
Cent.,  etc..  R.  Co.,  97  App.  Dlv.  11, 
89  NTS  584:  Regensburg  v.  Nassau 
Electric  R.  Co.,  68  App.  Dlv.  666,  69 
NYS  147. 

Pa. — Foreman  v.  Pennsylvania  R. 
Co..  195  Pa.  499,  46  A  109. 

Tex. — Houston  City  St.  R  Co.  v. 
Ross,  (Civ.  A.)  28  SW  254. 

Wash. — Foster  v.  Seattle  Electric 
Co..  36  Wash.  177.  76  P  996. 

Wyo. — Chicago,  etc,  R  Co.  v. 
Lampman.  18  wyo.  106,  104  P  533, 
26  LRANS  217.  AnnCasl912C  788. 

[a]  A  motorman  who  obeys  signals 

Siven  him  by  the  conductor,  and  who 
oes  not  see  or  know-  that  to  obey 
such  signals  will  result,  or  will  be 
likely  to  result.  In  an  injury  to  an 
intending  passenger.  Is  guilty  of  no 
negligence.  Foster  v.  Seattle  Elec- 
tric Co..  35  Wash.  177,  76  P  995. 

[b]  Injury  to  postal  olerk. — A  car- 
rier Is  not  liable  for  Injury  to  a 
postal  clerk  on  Its  train  which  ran 
Into  a  siding  because  of  a  switch 
being  negligently  left  open,  although 
the  switch  had  no  signal  on,  there 
being  no  evidence  that  absence  of  it 
caused  the  accident,  and  the  switch 
being  a  standard  lever  switch  in  gen- 
eral use  along  the  line  of  the  rail- 
road. Foreman  v.  Pennsylvania  R 
Co.,   196  Pa.  499.  46  A  109. 

[c]  It  la  not  negllgenoe  to  ran  a 
train  daring  m  sever*  snowstorm,  al- 
though an  accident  results  there- 
from, such  an  accident  not  having 
before  occurred  in  the  same  connec- 
tion. Denver,  etc.,  R.  Co.  v.  Pilgrim. 
9  Colo.  A.  86,  47  P  657. 

[d]  Train  out  of  time. — "Engi- 
neers, conductors  and  other  em- 
ployees engaged  on  the  trains,  and 
In  employments  directly  connected 
therewith,  are  bound  to  know  the 
times  when  trains  are  liable  to  meet 
or  to  pass  each  other,  or  to  pass  sta- 


tions, and  the  duty  is  devolved  upon 
them.  If  trains  are  out  of  time  to 
be  on  the  look  out,  and  give  season- 
able notice  to  each  other  of  any 
meeting    of   trains   out    of    time   or 

flace,  so  that  accidents  and  Injury 
o  life  or  property  may  be  avoided, 
and  in  regard  to  this,  also  they  aro 
bound  to  exercise  the  utmost  care 
and  diligence."  Gonsales  v.  New 
York,  etc.,  R  Co.,  39  HowPr  (N.  Y.) 
407,  417.  ._ 

[e]  Violation  of  rules,— The  fail- 
ure of  trainmen  to  comply  with  the 
rules  regulating  the  starting  of 
trains  at  stations,  which  rules  re- 
quire a  higher  degree  of  care  for  the 
safety  of  the  passengers  than  the 
law  requires,  Is  not  negligence  for 
which  the  carrier  Is  liable,  but  the 
question  is  whether  there  was  a  fail- 
ure to  exercise  the  degree  of  care 
which  the  law  imposes  for  the  safety 
of  passengers.  Chicago,  etc..  R.  Co. 
v.  Lampman,  18  Wyo.  106,  104  P  513, 
25  LRANS  217  and  note,  AnnCas 
1912C  788. 

[f  ]  The  violation  of  a  municipal 
ordinance  regulating  the  running  of 
street  cars,  resulting  In  an  Injury  to 
a  passenger,  cannot  be  made  trie 
basis  of  a  civil  liability  by  a  mere 
allegation  that  such  ordinance  w«u» 
in  force  and  binding  on  defendant, 
since  it  must  be  alleged  and  proved 
that  defendant  agreed  to  be  bound 
by  the  ordinance.  Byington  v.  8t- 
Louis  R.  Co.,  147  Mo.  673,  49  SW  876. 

[g]  Sparks  from  locomotive. — A 
carrier  is  not  liable  for  Injury  to  a 
passenger  from  a  cinder  from  the 
locomotive  coming  through  an  open 
door  of  a  car,  the  locomotive  being 
In  good  repair  and  equipped  with  the 
best  spark  arrester,  and  being  prop- 
.erly  and  skillfully  managed  and 
operated,  and  the  proof  not  warrant- 
ing a  finding  of  culpable  negligence 
In  the  carrier's  having  the  door  open. 
Missouri,  etc,  R.  Co.  v.  Orton.  67 
Kan.  848,  73  P  63.. 

[h]  IPtsUa  thrown  through,  win- 
dow.— (1)  Ordinarily  a  carrier  la  not 
required  to  anticipate  that  a  missile 
will  be  thrown  through  a  car  window 
by  a  stranger  and  Injure  a  passenger. 
and  Is  not  required  to  see  that  the 
blind  Is  closed  or  lowered  to  prevent 
it,  the  glass  and  blinds  being  In- 
tended only  to  admit  and  exclude 
light  and  air  for  the  comfort  and 
pleasure  of  passengers;  and  in  the 
absence  of  any  showing  that  such 
an  assault  or  injury  could  have  been 
reasonably  anticipated  the  carrier 
cannot  be  held  liable  for  the  Injury. 
Irwin  v.  Louisville,  etc,  R  Co..  161 
Ala.  489,  50  S  62,  135  AmSR  163.  18 
AnnCas  772.  (2)  Nor  can  the  carrier 
be  held  liable  in  such  a  case,  because 
of   the   conductor's   failure   to    move 


the  car  as  requested  by  passengers. 
-  _    it,  161  Ky.  ~" 

171  SW  438,  LRA1915C  681  and   note. 


Louisville  R  Co.  v.  Dott,  161  Ky.  7S9. 


[I]  Punch  falling  from  conductor1* 
pocket. — Where  a  passenger  on  a 
street  car  was  Injured  by  being 
struck  In  the  eye  by  the  conductor's 
transfer  punch  which  fell  from  his 
pocket  as  he  hurried  through  the  oar 
to  readjust  the  trolley  pole,  the  car- 
rier was  not  liable  therefor,  since  It 
was  not  a  casualty  which  could  rea- 
sonably have  been  anticipated  or 
foreseen.  Cheyne  v.  Van  Brunt. 
etc.  R  Co.,  97  App.  Div.  56.  89  NYS 
626 

Act  of  Ctod,  vis  major,  or  Inevitable 
accident  generally  see  supra  I   1335. 

Oanisr  not  Insurer  generally  see 
supra  (  1302. 

4.  Denver,  etc.,  R  Co.  v.  Pilgrim. 
9  Colo.  A.  86,  47  P  657;  Cleveland, 
etc.,  R  Co.  v.  Wade,  18  Ind.  A.  346, 
48  NB  12 

[a]  Oara  with  looked  doors. — It 
Is  not  negligence  per  se  for  a  rail- 
road company  to  have  attached  to 
its  passenger  train  one  or  more 
vestibule  cars  whose  doors  are  closed 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title;  page  and  note  number. 
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the  formation  of  such  a  train.5  Where  the  negli- 
gence of  the  carrier's  employees  contributes  di- 
rectly to  bring  about  the  dangerous  situation,  the 
fact  that  they  are  reasonably  prudent  after  they 
discover  the  impending  danger  does  not  relieve  the 
carrier  from  liability. 

Derailment  of  car.  Where  a  carrier  operates  its 
road,  car,  or  train  so  negligently  that  a  car  is  de- 
railed, it  is  liable  for  the  resulting  injuries  to  a 
passenger,7  although  the  mere  fact  of  a  derailment 
does  not  render  the  carrier  liable,  if  it  occurs  with- 
out any  negligence  on  its  part.8 

[$  1381]  2.  Providing  for  Safety  and  Comfort 
of  Passengers  on  Trains.9  Proper  appliances  for 
the  protection  of  the  passenger,  such  as  gates  on 


platforms  and  the  like,  must  be  so  used  that  they 
will  afford  the  protection  intended.10  Passengers 
should  be  protected  against  dangers  from  obstruc- 
tions in  the  aisles  of  the  car,11  of  whieh  the -car- 
rier's employees  have  notice,  or  should  have  no- 
tice,12 from  articles  falling  from  an  overhead  rack,13 
and  from  disorder,1*  and  they  should  be  furnished 
the  usual  comfort  in  the  way  of  heat.16 

Opening  or  closing  window  or  door.  An  injury 
caused  to  a  passenger,  such  as  that  of  having  his 
hand  or  foot  crushed  by  the  opening  or  closing  of 
a  car  window  or  door,  as  where  it  is  due  to  the 
usual  lurching  or  swinging  of  the  car,  is  an  accident 
for  which  the  carrier  is  not  liable,  unless  it  is  at* 
tributable  to  negligence  on  the  part  of  the  carrier.1* 


and  locked.  Cleveland,  etc.,  R.  Co.  v. 
Wade.  18  Ind.  A.  346,  48  NE  12. 

[b]  Snowplow  ahead. — Where 
there  has  been  a  snowstorm  in  the 
mountains  over  which  a  passenger 
train  is  about  to  pass,  it  Is  not  neces- 
sarily negligent  for  the  company,  in 
order  that  schedule  time  may  be 
kept,  to-  make  up  the  train  with  a 
snowplow  ahead,  and  a  danger  be- 
hind the  leading  locomotive  and  be- 
tween said  locomotive  and  the  two 
locomotives  which  are  the  real  mo- 
tive power  of  the  train  proper.  Den- 
ver, etc.,  R.  Co.  v.  Pilgrim,  9  Colo. 
A.   86,  47  P  657. 

8.  Prescott,  etc.,  R.  Co.  v.  Smith, 
70  Ark.  179,  67  SW  86S. 

[a]  In  Arkansas  Sandels  &  H. 
Dig.  5  6196,  providing  that  in  form- 
ing a  "passenger  train"  no  freight 
or  lumber  cars  shall  be  placed  In  the 
rear  of  passenger  cars,  and,  if  so 
placed,  and  a  personal  Injury  hap- 
pens, the  employees  or  agents  di- 
recting or  permitting  such  arrange- 
ment shall  be  guilty  of  Intentional 
wrong  causing  the  injury,  is  appli- 
cable to  a  train  composed  of  several 
freight  cars  and  a  caboose,  and 
carrying  passengers  for.  hire,  made 
up  by  having  the  caboose  in  front, 
and  operated  by  having  the  engine 
in  the  rear  push  the  train  backward, 
rendering  the  company,  in  an  action 
for  the  death  of  a  passenger  on  such 
train  caused  by  the  caboose  leaving 
the  track,  guilty  of  negligence  as  a 
matter  of  law.  Prescott,  etc.,  R.  Co. 
v.  Smith,  70  Ark.  17S,  67  SW  866. 

6.  Grand  Rapids,  etc..  R.  Co.  v. 
Ellison.  117  Ind.  234,  20  NE  136. 

7.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Stewart,  68  Ark.  606,  61  SW  169,  82 
AmSR  311. 

Del. — Braunsteln  v.  People's  R.  Co., 
25  Del.   56,  78  A  609. 

Ga. — Macon,  etc.,  R  Co.  v.  Barnes, 
113   Ga.  212,  88  SE  756. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  166  Ind.  74,  56  NE  484  (by 
defective  switch). 

Ky. — Louisville  R.  Co.  v.  Hartlege, 
74   SW   742,  26  KyL   162. 

Md. — United  R.,  etc.,  Co.  v.  Dean, 
117  Md.  686.  84  A  75. 

N.  Y. — Bowen  v.  New  York  Cent. 
R.  Co.,  18  N.  Y.  408,  72  AmD  629; 
Ramson  v.  Metropolitan  St.  R.  Co., 
78  App.  Div.  101,  79  NYS  688  [an* 
177  N.  Y.  678  mem,  69  NE  1129  mem]; 
Ludlngsky  v.  New  York  City  R.  Co., 
53  Misc.  569,  103  NYS  711. 

S.  C. — Stembrldge  v.  Southern  R. 
Co.,   65  S.  C.  440,  43  SE  968. 

Tex. — Trinity  Valley  R.  Co.  v. 
Stewart,  (Civ.  A.)  62  SW  1086. 

Wis. — Smith  v.  Milwaukee  Elec- 
tric R.,  etc.,  Co..  119  Wis.  336,  96 
NW    823. 

8.  Chicago,  etc.,  R.  Co.  v.  Drlg- 
gers.  1  Ind.  T.  412,  46  SW  124;  Davis 
v.  Galveston,  etc.,  R.  Co.,  42  Tex. 
Civ.   A.   56,    93   SW   222. 

9.  Sufficiency  and  maintenance  of 
appliances  on  trains  see  generally 
supra  §3   1371,  1377,  1378. 

10.  Boston,  etc,  R.  Co.  v.  Stock- 
well,  146  Fed.  605,  77  CCA  19; 
Augusta  R.  Co.  v.  Glover,  92  Ga.  132, 
18  SE  406;  Byron  v.  Lynn,  etc.,  R. 
Co..  177  Mass.  303,  58  NE  1016; 
Drlggs  v.  Interborough  Rapid  Tran- 
sit Co.,  49  Misc.   621,  96  NYS  1031. 


[a]  Dress  spoiled  by  grease. — 
Where  Injuries  to  a  passenger's  dress 
were  caused  by  its  coming  In  con- 
tact with  a  hinge  of  the  gate  of  the 
car,  which  was  smeared  with  grease, 
evidence  as  to  the  condition  of  the 
gate,  that  it  was  unusual  and  not 
to  be  guarded  against  by  passen- 
gers, that  It  was  the  cause  of  the 
Injury,  and  that  the  gate  was  Im- 
mediately controlled  by  defendant's 
employee,  so  as  to  raise  an  inference 
of  notice  to  defendant  of  Its  Condi- 
tion, was  sufficient  to  establish  de- 
fendant's liability.  Driggs  v.  Inter- 
borough Rapid  Transit  Co.,  49  Misc. 
621,  96  NYS  1081. 

11.  Chicago,  etc.,  R.  Co.  v.  Buck- 
master,  74  111.  A.  575;  Abernathy  v. 
Lusk,  (Mo.  A.)  182  SW  1049;  Van 
Winkle  v.  Brooklyn  City  R  Co.,  48 
Hun  (N.  Y.)  664;  Burns  v.  Pennsyl- 
vania R.  CO.,  233  Pa.  804.  88  A  246, 
AnnCasl913B  811  and  note.  But  see 
Cincinnati  Tract.  Co.  v.  Hamburger, 
32  Oh.  Clr.  Ct.  263  laff  84  Oh.  St.  456 
mem,  96  NE  1148  mem]  (holding  that 
a  passenger  cannot  recover  for  in- 
juries sustained  in  attempting  to  get 
by  a  basket  and  box  placed  in  the 
aisle  by  other  passengers). 

19.  Burns  v.  Pennsylvania  R.  Co., 
238  Pa.  304,  82  A  246,.  AnnCasl913B 
811  and  note. 

13.  Louisville,  etc,  R  Co.  v. 
Rommele,  152  Ky.  719,  164  SW  16; 
Morris  v.  New  York  Cent.,  etc.,  R. 
Co.,  106  N.  Y.  678.  13  NE  465,  1  Silv. 
A.  513;  Whiting  v.  New  York,  etc., 
R  Co.,  97  App.  Div.   11,  89  NYS  584. 

"If  the  servants  in  charge  of  the 
car,  or  whose  duty  It  is  to  look  after 
the  safety  and  comfort  of  passen- 
gers, see  or  have  opportunity  In  the 
performance  of  their  duties  to  see 
a  package  or  bundle  in  a  rack,  and 
it  is  of  such  size  or  appearance,  or  Is 
so  placed  In  the  rack  as  that  a 
prudent  person  in  the  exercise  of  or- 
dinary care  might  reasonably  antic- 
ipate that  the  movement  of  the  car 
would  cause  it  to  fall  out,  It  is  the 
duty  of  the  servants  named  to  re- 
move it  from  the  rack  or  secure  it 
in  some  way,  and  If  they  fail  to  do 
this,  and  a  passenger  is  injured  by  a 
package  falling  from  the  rack,  the 
carrier  will  be  liable.  But  If  a  pack- 
age or  bundle  placed  in  a  rack  is  of 
a  size  and  appearance  suitable  to  be 
placed  In  the  rack,  and  there  is  noth- 
ing in  the  manner  In  which  it  is 
S laced  in  the  rack  to  cause  a  pru- 
ent  person  exercising  ordinary  care 
to  anticipate  that  it  might  fall  out, 
the  carrier  will  not  be  liable."  Louis- 
ville, etc.,  R.  Co.  v.  Rommele,  152 
Ky.   719,  721,  164  SW  16. 

[a]  Degree  of  oare.— A  carrier  is 
only  bound  to  use  reasonable  care  and 
diligence  to  prevent  passengers  from 
being  injured  by  articles  falling  from 
racks  in  the  cars,  Intended  to  hold 
the  same.  Morris  v.  New  York  Cent., 
etc.,  R.  Co.,  106  N.  Y.  678,  13  NE 
465.  1  Silv.  A.  513:  Whiting  v. 
New  York  Cent,  etc.,  R.  Co.,  97  App. 
Div.    11     89   NYS   684. 

14.  Partridge  v.  Woodland  Steam- 
boat Co.,  66  N.  J.  L.  290,  49  A  726; 
Texas,  etc.,  R.  Co.  v.  Hughes,  (Tex. 
Civ.  A.)   41  SW  821. 

Protection  front  acta  of  fellow  pas- 
sengers  or  other  third   parsons   see 


generally    supra    St    1332-1334. 

15.     See  supra  j   1378. 

10.  Ala. — Irwin  v.  Louisville,  etc., 
R.  Co.,  161  Ala  489,  50  S  62,  135 
AmSR  153,   18  AnnCas  772. 

Ga. — Bennett  v.  Central  of  Georgia 
R.  Co.,  6  Ga.  A.  185.  64  SE  700. 

111. — Cleveland,  etc.,  R.  Co.  v. 
Scott,  111  111.  A.  234. 

Ky. — Brlneger  v.  Louisville,  etc, 
R.  Co.,  72  SW  783,  24  KyL  1973.    , 

Md. — Dawson  v.  Maryland  Electric 
R.  Co.,  119  Md.  373.  86  A  1041. 

Mass. — Shaughnessy  v.  Boston, 
etc.,  R.  Co.,  222  Mass.  334,  110  NE 
962;  Larson  v.  Boston  El.  R.  Co.,  212 
Mass.  262,  98  NE  1048-  Kellogg  +. 
Boston,  etc.,  R.  Co.,  210  Mass.  324, 
96  NE  525:  Casey  v.  New  York,  etc' 
R.  Co.,  207  Mass.  443,  93  NE  926: 
Crowley  v.  Boston  El.  R.  Co.,  204 
Mass.  241,  90  NE  632-  Silva  v.  Bos- 
ton, etc.,  R.  Co.,  204  Mass.  63,  90  NE 
547;  Weinschenck  v.  New  York,  etc.. 
R.  Co..  190  Mass.   260,  76  NE  662. 

Minn. — Simonds  v.  Minneapolis, 
etc.,  R  Co.,  87  Minn.  408,  92  NW. 
409. 

N.  J. — Nlrk  v.  Jersey  City,  etc.,  Sfe 
R  Co.,  76  N.  J.  L.  642,  68  A  158; 
Graf  v.  West  Jersey,  etc.,  R..  Co.. 
62  A  338. 

N.  Y. — Strembel  v.  Brooklyn 
Heights  R.  Co.,  110  App.  Div.  28,  96 
NYS  903;  Muller  v.  Manhattan  R 
Co.,  48  Misc.  524,  96  NYS  270;  Rubin 
v.  Interborough  Rapid  Transit  Co., 
136  NYS  60;  Stein  v.  Manhattan  R. 
Co.,  90  NYS  437. 

N.  C. — Skinner  v.  Wilmington,  etc., 
R.  Co.,  128  N.  C.  436.  39  SE65. 

Tex. — International,  etc.,  R.  Co.  v; 
Phillips,  29  Tex.  Civ.  A.  236,  69  SW 
107:  St.  Louis  Southwestern  R.  Co. 
v.  Ball,  28  Tex.  Cry.  A.  287,  66  SW 
879. 

Utah. — Chrlstensen  v.  Oregon  Short 
Line  R  Co.,  85  Utah  137,  99  P  676, 
20  LRANS  256,  18  AnnCas  1169  and 
note. 

[a]  Season  for  ml*. — "It  is 
common  knowledge  that  passen- 
gers on  ordinary  railroad  cars 
open  and  shut  the  blinds  to  the  win- 
dows, and  raise  and  lower  the  win- 
dows, near  their  seats,  at  their 
pleasure;  that  they  adjust  them  to 
suit  their  own  convenience;  that  if 
they  cannot  do  so  that  it  is  usually 
done  by  the  employes  of  the  car- 
rier, at  the  request  and  in  accordance 
with  the  wishes  and  directions  of 
the  passengers.  While  employes  of 
railroads  do  open  and  shut  the  doors' 
to  the  cars,'  and  raise  and  lower  the 
blinds  and  windows,  the  passengers 
also  do  the  same,  and  the  employes 
of  the  carrier  perform  these  acts  at 
the  request  of  the  passengers.  While 
the  carrier  or  its  employes  probably 
can  control  the  passengers,  as  to 
whether  the  doors  or  windows  or 
blinds  shall  be  opened  or  closed,  yet 
the  passengers  usually  open  or  close 
them  at  their  own  will,  and  if  re- 
strained or  prevented  from  so  doing 
It  is  the  exception  and  not  the  rule."^ 
Irwin  v.  Louisville,  etc.,  R.  Co.,  161 
Ala.  489,  492,  60  S  62,  136  AmSR 
163,  18  AnnCas   772. 

[b]  Illustrations,  not  negligence. 
— (1)  It  Is  generally  known  that  the 
catches  on  car  doors  are  not  in- 
tended   to    bold    the    doors    securely 
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Thus  where  the  carrier's  employee  does  not  know 
or  have  reason  to  know  of  a  passenger's c dangerous 
position  near  a  door,  and  he  opens  or  closes  the 
door,  wherebv  the  passenger  is  injured,  the  carrier 
is  not  liable;"  nor  is  it  liable  for  injuries  to  a  pas- 
senger by  the  opening  or  closing  of  a  door  or 
window  by  another  passenger.18  But  the  carrier  is 
liable,  where  its  employee,  knowing,  or  having  rea- 
son to  know,  of  a  passenger's  dangerous  position 
near  a  door,  opens  or  closes  such  door,  without 
warning  the  passenger  of  his  danger,  whereby  he 
is  injured.1*  It  is  the  duty  of  the  carrier  to  have 
the  windows,  doors,  and  ventilators  of  a  passenger 
oar  olosed  while  passing  through  a  long  tunnel  to 
prevent  the  otherwise  inevitable  discomfort  from 
smoke,  cinders,  and  gas;30  but  it  does  not  follow 


that  an  officer  should  be  provided  for  every  ear,  or 
that  the  omission  to  shut  out  the  gas  and  smoke 
would  of  itself  give  a  passenger  a  right  to  sue  for 
the  discomfort  and  annoyance." 

[$  1382]  S.  Overcrowding:  It  is  the  carrier's 
duty  to  exercise  a  high  degree  of  care  to  provide 
its  passengers  with  seats  and  with  a  safe  place  to 
ride,  so  as  to  prevent  overcrowding,**  particularly 
where  it  has  notice  in  advance  that  an  unusual 
number  of  passengers  will  ride  on  its  trains;**  and, 
while  it  is  not  negligence  per  se  to  receive  a  pas- 
senger on  a  crowded  car  or  train,**  and  the  carrier 
is  not  liable  for  a  passenger's  injuries  if  it  exer- 
cises a  proper  degree  of  care  for  his  safety  in  such 
cases,"5  yet  it  is  its  duty  to  exercise  a  degree  of 
care  for  the  passenger's  safety  proportionate  to  the 


against  being  shut,  but  only  to  guard 
against  their  being  easily  moved; 
and  it  cannot  be  Inferred  from  the 
mere  closing  of  a  door,  caused  by 
an  unusual  jolt  of  the  car  whereby 
a  passenger  was  injured,  that  there 
was  a  defective  fastening,  or  that 
there  had  been  negligence  In  putting 
the  door  on  the  catch  by  the  em- 
ployee who  opened  it  Shaughnessy  v. 
Boston,  etc.,  R.  Co.,  222  Mass.  334, 
110  NE  962;  Weinschenck  v.  New 
York,  etc.,  R.  Co.,  190  Mass.  260,  76 
NE  662.  (2)  Where  a  passenger,  as 
the  train  approaches  her  destination 
and  while  It  Is  several  hundred  feet 
away,  leaves  her  seat  and  goes 
through  the  open  door  to  the  plat- 
form ahd  stands  there  with  her  hand 
on  the  lamb  of  the  door,  and  when 
the  train  la  stopped  In  Its  usual  man- 
ner the  door  swings  against  her 
fingers  and  injures  them,  there  is  no 
negligence  making  the  carrier  liable. 

fhaughnessy  v.  Boston,  etc.,  R.  Co., 
22  Mass.  334,  110  NE  962;  Muller 
V.  Manhattan  R.  Co.,  48  Misc.  624, 
96  NTS  270.  (3)  Merely  opening  a 
aide  door  of  an  elevated  car  before 
the  train  has  come  to  a  full  stop, 
whereby  a  passenger's  hand  Is  in- 
jured. Is  not  negligence.  Harmon  v. 
Boston  El.  R.  Co.,  182  Mass.  426.  65 
NE  809.  (4)  A  passenger  In  a  street 
car  may  not  recover  for  injury  from 
an  open  window  falling  on  her  hand 
on  the  window  sill,  there  being  no 
evidence    of    a    defect    therein,    no 

S resumption  of  negligence,  because 
le  window  Is  designed  to  be  opened 
and  shut  by  passengers  at  their  con- 
venience, and  the  carrier  not  being 
required  to  Inspect  a  window,  when 
raised,  to  see  that  it  is  at  the  proper 
height.  Strembel  v.  Brooklyn 
Heights  R.  Co.,  110  App.  Div.  23,  96 
NYS  903. 

[c]  Illustration  of  negllfenoe.— 
It  is  negligence  to  have  a  oar  door 
open  which  leads  out  on  tracks  on 
which  cars  are  passing.  Johnson  v. 
Chicago  City  R.  Co.,  174  111.  A.  148. 

Act  of  God,  vis  major,  or  inevit- 
able aooldent  see  supra  i  1336. 

Opening  vestibule  doors  see  supra 
5  1378. 

17.  Ga, — Murphy  v.  Atlanta,  etc., 
R.  Co..  89  Ga.  832,  16  SE  774. 

Mass. — Hannon  v.  Boston  El.  R. 
Co.,   182   Mass.   426,   66   NE   809. 

Mo. — Martin  v.  Missouri  Pac.  R. 
C6..  137  Mo.  A.  694,  119  SW  444. 

N.  Y. — Maillefert  v.  Interborough 
Rapid  Transit  Co..  60  Misc.  160.  98 
NYS  207;  O'Rourke  v.  Interborough 
Rapid  Transit  Co.,  46  Misc.  463,  92 
NYS  317. 

Eng. — Metropolitan  R.  Co.  v. 
Jackson,  3  App.  Cas.  193  [rev  2  C.  P. 
D.  126  [an*  L.  R.  10  C.  P.  491:  Drury 
v.  North  Eastern  R.  Co.,  [1901]  2 
K.  B.  322;  Taylor  v.  Great  Southern, 
etc,  R.  Co.,  [1909]  2  Ir.  330;  Benson 
v.  Furness  R.  Co.,  88  L.  T.  Rep.  N. 
8.  268. 

18.  Dumas  v.  Missouri,  etc.,  R. 
Co.,    (Tex.  Civ.  A.)   43  SW  908. 

Froteotlon  against  injuries  from 
fellow  passengers  see  generally  su- 
pra {{  1382,  1333. 


19.  Bennett  v.  Central  of  Georgia 
R.  Co.,  6  Ga.  A.  185  64  SE  700; 
Romine  v.  Evansville,  etc.  R.  Co., 
24  Ind.  A.  230,  66  NE  246;  Carroll  v. 
Boston,  etc.,  St.  R.  Co.,  186  Mass.  97, 
71  NE  89;  St.  Louis,  etc..  R.  Co.  v. 
Neely,  45  Tex.  Civ.  A.  611.  101  SW 
481. 

[a]  negligent  ignorance  of  pas- 
senger's position. — -To  entitle  a  pas- 
senger to  recover  for  injuries  due  to 
the  sudden  slamming  of  a  oar  door 
by  a  brakeman,  it  is  not  necessary 
that  the  brakeman  had  actual  knowl- 
edge of  the  dangerous  position  of 
the  passenger,  nor  that  his  act  was 
intentional,  but  negligent  Ignorance 
by  the  brakeman  is  sufficient.  Ben- 
nett v.  Central  of  Georgia  R.  Co.,  6 
Ga.   A.    186,   64   SE   700. 

30.  Western  Maryland  R.  Co.  v. 
Stanley,  61   Md.   266,  48  AmR  96. 

"The  Imperative  necessity  for 
closing  the  windows,  doors,  and 
even  the  ventilators  when  passing 
through  tunnels,  to  prevent  the  oth- 
erwise inevitable  discomfort  from 
the  smoke,  cinders  and  gas  is  notori- 
ous. The  ordinary  practice  of  the 
company  to  do  that  before  entering 
a  tunnel,  as  proved  by  the  defend- 
ant's own  witnesses,  establishes  the 
importance  of  such  precaution." 
Western  Maryland  R.  Co.  v.  Stanley, 
61   Md.   266.  271,  48  AmR  96. 

[a]  Passenger  closing  door. — 
Where  a  passenger  sitting  close  to 
the  front  door  of  a  crowded  car 
when  passing  through  a  tunnel  at- 
tempts to  shut  the  door  while  the 
car  la  in  total  darkness  in  order  to 
keep  out  the  smoke  and  cinders,  and 
in  doing  so  is  Injured,  the  facts 
and  circumstances  taken  together 
would  warrant  the  finding  of  negli- 
gence on  the  part  of  the  carrier,  and 
justify  a  verdict  for  the  passenger. 
Western  Maryland  R.  Co.  v.  Stan- 
ley,  61   Md.   266,   48  AmR  96. 

81.  Western  Maryland  R.  Co.  v. 
Stanley,   61   Md.   266,   48  AmR  96. 

88.  Kordtck  v.  Chicago  R.  Co., 
187  111.  A.  74;  Shields  v.  Minneapolis, 
etc.,  Electric  Tract.  Co.,  124  Minn. 
827,  144  NW  1092,  50  LRANS  49; 
International,  etc.,  R.  Co.  v.  Wil- 
liams, 20  Tex.  Civ.  A.  687,  60  SW  722. 

Duty  to  furnish  seats  see  supra  I 
1236. 

83.  Chicago,  etc.,  R.  Co.  v.  Lin- 
dahl.  102  Ark.  533,  145  SW  191,  Ann 
Casl914A  561;  Basey  v.  Louisiana 
R.,  etc.,  Co.,  137  La.  451,  68  S  824, 
LRA1915E   964. 

"It  is  the  duty  of  a  railroad  com- 
pany, when  it  has  had  notice  of  an 
unusual  number  of  passengers,  and 
especially  when  it  has  been  Itself 
Instrumental  in  inducing  such  ex- 
traordinary travel  over  its  line,  to 
provide  reasonable  seating  accom- 
modations for  all  passengers  to 
whom  It  sells  tickets;  and  it  is  li- 
able for  an  injury  to  a  passenger 
resulting  from  its  failure  to  do  so." 
Basey  v.  Louisiana  R.,  etc.,  Co.,  137 
La.  451.  457,  68  S  824,  LRA1916E 
964. 

Duty  to  furnish,  seats  see  supra  i 
1236. 


84.  Conn. — Kebbe  v.  Connecticut 
Co.,  85  Conn.  641,  84  A  129,  AnnCaa 
1912C    187. 

Mass. — Seale  v.  Boston  El.  R.  Co., 
214  Mass.  59,  100  NE  1020:  McCum- 
ber  v.  Boston  El.  R.  Co.,  207  Mass. 
569,  98  NE  698,  32  LRANS  475; 
Burns  v.  Boston  El.  R.  Co.,  188  Mass. 
96,    66  NE  418» 

N.  Y. — Schmidt  v.  Interborough 
Rapid  Transit  Co.,  49  Misd.  255,  97 
NYS    390. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205   Pa.   271,   54  A  89S. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Bryant,  31  Tex.  Civ.  A.  483,  72  SW 
885. 

Wash. — Halverson  v.  Seattle  Elec- 
tric Co.,   15  Wash.   600,   77    P  1058. 

88.  111. — Chicago,  etc.,  R.  Co.  v. 
Carroll,   5  111.  A.   201. 

Ky. — Moser  v.  South  Covington, 
etc.,  St  R.  Co.,  74  SW  1090,  25  KyL 
164. 

La. — Olivier  v.  Louisville,  etc,  R. 
Co.     43  La.  Ann.   804.   9  S   481. 

Mass. — McCumber  v.  Boston  El. 
R.  Co.,  207  Mass.  569.  91  NE  698,  32 
LRANS   475. 

Minn. — Rolette  v.  Great  Northern 
R.  Co.,  91  Minn.  16,  97  NW  431,  1 
AnnCaa  313. 

N.  J. — Lehberger  v.  Public  Serv- 
ice R.  Co.,  79  N.  J.  L.  184.  74  A  272. 

N.  Y. — Dubnow  v.  New  York  City 
R.  Co.,  122  App.  Div.  721.  107  NYS 
729;  Rohm  v.  Interborough  Rapid 
Transit  Co.,  104  App.  Div.  237,  91 
NYS   671,    16   NYAnnCas   815. 

Pa. — Randall  v.  Frankford.  etc, 
R.  Co.,  139  Pa.  464,  22  A  619;  Cam- 
den, etc.,  R.  Co.  v.  Hoosey,  99  Pa. 
492,   44   AmR  120. 

Tex. — Tennegkelt  v.  Galveston 
Electric  Co.,    (Civ.  A.)   182   SW  73. 

W.  Va. — Norvell  v.  Kanawha,  etc, 
R.  Co.,  67  W.  Va.  467,  68  SE  288,  29 
LRANS    325. 

Eng. — Cobb  v.  Great  Western  R. 
Co.,    [1894]  A.  C.   419. 

[a]  "The  carrier's  duty  to  him  in 
such  situation  is  to  use  the  high  de- 
gree of  care  which  its  act  in  under- 
taking to  carry  him  on  the  platform 
demands.  If  It  fulfills  that  duty, 
and  is  free  from  negligence  in  other 

Sarticulars,  it  may  be  absolved  from 
amages  if  he  is  injured.  Its  liabil- 
ity for  injury  to  him  in  the  prem- 
ises is  not  absolute.  But  injury  to 
him  in  Buch  dangerous  situation,  if 
he  is  obliged  to  take  that  place  of 
carriage  for  want  of  a  safer  one. 
may  make  a  prima  facie  case  of  lia- 
bility. The  liability  will  not  exist, 
however,  when  the  carrier  shows 
that  It  exercised  reasonable  diligence 
to  provide  cars  for  his  safe  carri- 
age, and,  with  a  fair  excuse  for 
failure  to  provide  them,  used  the  In- 
creased care  demanded  by  the  lack 
of  a  safer  place  for  his  transporta- 
tion." Norvell  v.  Kanawha,  etc.,  R. 
Co.,  67  W.  Va.  467,  469,  68  SE  288, 
29   LRANS   825. 

[b]  Overcrowding'  (1)  does  not 
render  the  carrier  absolutely  liable 
for  robbery  (Cobb  v.  Great  western 
R.  Co.,  [1894]  A.  C.  419),  (2)  or  for 
assault     from     a     fellow     passenger 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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increased  danger  caused  by  the  overcrowding;**  *&& 
if  it  fails  bo  to  do  it  is  liable  for  injuries  received 
by  the  passenger  by  reason  of  the  overcrowding  of 
the  conveyance  increasing  the  danger  to  him  by 
his  being  compelled  to  stand  or  ride  in  an  unsafe 
position,  or  by  being  put  in  peril  while  getting  on  or 
off  the  conveyance.  Thus,  where  a  street  car  pas- 
senger is  compelled  by  the  overcrowded  condition 
of  the  car  to  ride  on  the  step  or  platform,  and  is 
injured  by  reason  of  his  being  pushed  from  the  car 
by  virtue  of  its  overcrowded  condition,  the  com- 
pany may  be  held  liable  for  his  injuries." 


(Pounder  v.  North  Eastern  R.  Co., 
[1892]    1    Q.    B.   885). 

26.  Ala.— Mobile  Light,  etc.,  Co. 
v.  Hughes,  190  Ala.  216,  67  S  278; 
Alabama  Great  Southern  H.  Co.  v. 
Gilbert.    6  Ala.  A.   872.  60  8  642. 

Conn. — Kebbe  v.  Connecticut  Co„ 
86  Conn.  641,  84  A  329,  AnnCasl913C 
167. 

111. — North  Chicago  St.  R.  Co.  v. 
Polkey.  203  111.  226,  67  NE  798;  Chi- 
cago, etc.,  R.  Co.  v.  Newell,  113  111. 
A.   263    [all  212   111.   832,    72   NE  416]. 

Iowa. — La  Barge  v.  Union  Elec- 
tric Co.,  138  Iowa  691,  116  NW  816, 
19    LRANS   213. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co.,  79  Kan.  811,  101  P  463,  21 
LOANS    972. 

Minn. — Shields  v.  Minneapolis, 
etc..  Electric  Tract.  Co.,  124  Minn. 
327,    144  NW  1092,   60   LRANS  48. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205   Pa.    271,   64  A  893. 

Wash. — Halverson  v.  Seattle  Elec- 
tric Co.,  35  Wash.  600,  77  P  1058. 

[a]  >— WBanoe  of  care.— Where  a 
passenger  is  allowed  to  enter  a 
street  car  where  there  is  no  vacant 
place  except  on  the  platform,  and 
pays  his  rare,  it  is  an  assurance 
that,  the  carrier  will  guard  him 
against  accident  while  standing  on 
the  platform,  so  far  as  circum- 
stances permit.  McCaw  v.  Union 
Tract.  Co..   206  Pa.   271,   64  A  893. 

87.  U.  S. — Trumbull  v.  Erlckson, 
97   Fed.    891,    38  CCA   636. 

Ala. — Southern  R.  Co.  v.  Hayes, 
69  S  641;  Alabama  Great  Southern  R. 
Co.  v.  Gilbert,  6  Ala.  A.  372,  60  S  542. 

Cal. — Lynn  v.  Southern  Pac.  Co., 
103  Cal.  7.  36  P  1018,  24  LRA  710 
and    note. 

Conn. — Derwort  v.  Loomer,  21 
Conn.   245. 

Ga. — Southern  R.  Co.  v.  Nappler, 
138    Ga.    31,    74   SB   778. 

III. — Chicago,  etc..  R.  Co.  v.  New- 
ell, 212  111.  332.  72  NE  416  Jdism 
app  198  U.  S.  579,  25  SCt  801,  49 
L.  ed.  1171);  Chicago,  etc.,  R.  Co. 
v.  Dumser.  161  111.  190,  43  NE  698; 
Petersen  v.  Elgin,  etc.,  Tract.  Co., 
142  111.  A.  84  [aff  238  111.  408.  87 
NE    346]. 

Iowa. — La  Barge  v.  Union  Elec- 
tric Co.,  138  Iowa  691,  116  NW  816, 
19    LRANS   213. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Harris,  162  Ky.  760,  154  SW  36. 

La. — Basey  v.  Louisiana  R.,  etc., 
Co..  137  La.  451,  68  S  824,  LRA 
1915E    964. 

Mich.— Kalis  v.  Detroit  United  R. 
Co..    155    Mich.    485,   119   NW  906. 

Minn. — Reem  v.  St.  Paul  City  R. 
Co..  77  Minn.  603,  80  NW  638,  778; 
Brusch  v.  St.  Paul  City  R.  Co.,  52 
Minn.    512,   55  NW  57. 

Mo. — Seymour  v.  Citizens'  R.  Co., 
114    Mo.   266,    21   SW  739. 

Nebr. — Pray  v.  Omaha  St.  R.  Co., 
44  Nebr.  167,  63  NW  447,  48  AmSR 
717. 

N.  J. — Hansen  v.  North  Jersey  St. 
R.  Co..  64  N.  J.  L.  686.  46  A  718 
[aff   43   A   663]. 

N.  T. — Viemeister  v.  Brooklyn 
Heights  R.  Co.,  182  N.  T.  307,  74 
NE  831  [rev  91  App.  Dlv.  510,  87 
NYS  162];  Graham  v.  Manhattan  R. 
Co.,  149  N.  T.  336,  43  NE  917;  Lehr 
v.  Stelnway,  etc.,  R.  Co.,  8  NTSt 
813. 

Pa. — Dennis  v.  Pittsburg,  etc.,  R. 
Co..   165  Pa.  624,  31  A  62. 

Wash. — Graham     v.     McNeill,     20 


Wash.  466,  66  P  681,  72  AmSR  121, 
43   LRA  300. 

Wis. — Ward  v.  Chicago,  etc,  R. 
Co..    102    Wis.    215,   78   NW  442. 

Ont. — Burrls  v.  Pere  Marquette  R. 
Co.,  9   Ont.   L.   259,   4  OntWR  610. 


[a]  "It  is  evldenoe  of  negllfp 
(1)  on  the  part  of  a  street  railway 
company  to  carry  passengers  greatly 
in  excess  of  the  seating  capacity  of 
its  trains,  and  permitting  them  to 
stand  on  the  platforms  and  steps 
of  the  cars."  Pray  v.  Omaha  St.  R. 
Co.,  44  Nebr.  167,  62  NW  447,  48 
AmSR  717  [quot  Kadner  v.  Omaha, 
etc.,  St.  R.  Co.,  97  Nebr.  678,  682,- 
161  NW  169].  (2)  A  carrier  which 
furnishes  an  insufficient  number  of 
cars,  thereby  compelling  passengers 
to  stand  in  the  aisles  and  on  the 
platforms,  is  guilty  of  negligence. 
Basey  v.  Louisiana  R.,  etc,  Co.,  137 
La.  461,  68  S  824,  LRA1915E  964; 
Graham  v.  McNeill,  20  Wash.  466, 
65  P  631,  72  AmSR  121,  43  LRA  800. 

[b]  Passengers  poshing  war  ont. 
— The  fact  that  the  injury  is  occa- 
sioned by  the  wrongful  act  of  the 
passengers  desiring  to  alight  in 
pushing  their  way  out  before  the 
car  stops  will  not  relieve  the  com- 
pany from  the  consequences  of  the 
overcrowding  of  the  train.  Morris 
v.  Chicago  Union  Tract.  Co.,  119  111. 
A.    627. 

[c]  The  fast  that  for  a  long 
period  of  time  sufficient  seats  had 
not  been  provided,  and  that  this  was 
known  to  the  company,  may  be 
pleaded  and  proved  as  a  circum- 
stance of  substantial  negligence,  as 
well  as  aggravation,  where  an  in- 
jury results  to  a  passenger  by  the 
failure  to  provide  a  seat  for  him. 
Lyndon  v.  Georgia  R.,  etc,  Co.,  3 
Ga.   A.   634,   60   SE  278. 

[d]  Careless  rate  of  speed, — 
Where  a  train  crew,  knowing  a  pas- 
senger was  riding  on  a  platform  by 
reason  of  the  crowded  condition  of 
the  train,  nevertheless  ran  at  such 
a  careless  rate  of  speed  as  to  cause 
the  passenger  to  be  Injured,  the  car- 
rier was  liable.  Southern  R.  Co.  v. 
Hayes,    (Ala.)    69   S  641. 

88.  111. — Petersen  v.  Elgin,  etc., 
Tract.  Co.,  142  111.  A.  34  [aft  238  III. 
403,    87   NE   345]. 

Minn. — Reem  v.  St.  Paul  City  R. 
Co.,  77  Minn.  503,  80  NW  638,  778. 

N.  Y. — Buchter  v.  New  York  City 
R.    Co.,    90   NYS    835. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205  Pa.   271.   54  A  893. 

Tex. — Williams  v.  International, 
etc.,  R.  Co.,  28  Tex.  Civ.  A.  608,  67 
SW  1085. 

[a]  Knowledge  of  danger.-— (1) 
It  is  the  duty  of  those  in  charge  of 
a  traction  car  which  is  crowded  to 
overflowing  to  know  of  the  presence 
of  a  passenger  on  the  step  of  such 
car,  and  knowing  that  such  place  is 
fraught  with  danger,  to  furnish  him 
with  a  safe  place  to  ride  or  to  warn 
him  to  retire  from  his  position,  and 
a  liability  results  from  an  injury 
which  arises  either  by  reason  of 
such  passenger  being  pushed  from 
such  car  by  virtue  of  its  over- 
crowded condition  or  by  being  struck 
by  a  passing  car.  Petersen  v.  Elpln, 
etc..  Tract.  Co.,  142  111.  A.  3"4  [aff 
238  111.  403,  87  NE  345].  (2)  To 
charge  a  street  railroad  company 
with  liability  for  an  accident  due  to 
plaintiff  having  been  gushed  from 
the   step   of   a   car   by    the   crowded 


[$  1383]  4.  Liability  for  Collisions— a.  In  Gen- 
eral. Collisions  between  trains  or  cars,  or  between 
cars  and  passing  vehicles  on  a  street,  being  one  of 
the  most  common  forms  of  danger  to  which  pas- 
sengers are  subjected  in  transportation,  the  carrier 
must  exercise  the  highest  degree  of  care  and  fore- 
sight in  avoiding  them,  and,  where  an  injury  is 
inflicted  on  a  passenger  by  reason  of  a  collision 
caused  by  the  negligence  of  the  carrier,  he  is 
entitled  to  compensation  in  damages  y"  and  this  rule 
applies  in  case  of  a  collision  with  a  wagon,  not- 
withstanding the  carrier  has  a  paramount  right  of 

condition  of  the  car,  notice  to  the 
employees  in  charge  that  plaintiff 
was  about  to  alight  was  essential, 
Buchter  v.  New  York  City  R.  Co.,  90 
NYS  336.  - 

Jb]  Under  a  statute  requiring; 
lroad  oompanles  to  furnish  sep- 
arate ooaohes  for  negroes  and  whites, 
and  making  it  their  duty  to  remove 
passengers  from  the  coaches  in 
which  they  are  not  entitled  to  ride,1 
a  negro  who  enters  the  negro  coach, 
but,  on  account  of  white  men  occu- 
pying the  seats  and  room,  la 
crowded  on  to  the  platform  from 
which  he  is  pushed  or  thrown  by 
the  Bwaying  of  the  car,  without 
negligence  on  his  part,  is  entitled  to 
recover.  Williams  v.  International, 
etc.,  R.  Co.,  28  Tex.  Civ.  A.  503.  61 
SW  1085  (Rev.  St.  [1895]  arte  4509, 
4516). 

88.  U.  S.— Farlow  v.  Kelly,  108 
U.  S.  288,  2  SCt  665.  27  L.  ed.  726: 
Milwaukee,  etc,  R.  Co?  v.  Arms,  91 
U.  S.   489,  23  L.   ed.  374. 

Cal. — Kelly  v.  Santa  Barbara 
Cons.  R.  Co.,  171  Cal.  416,  153  P  90Sj 
Basler  v.  Sacramento  Gas,  etc,  Co.j 
158  Cal.  514,  11  P  530.  AnnCasl912A 
642;  Forsythe  v.  Los  Angeles  R.  Co., 
149  Cal.   569,   87   P  24. 

Colo.— Union  Pao.  R.  Co.  v.  Gill, 
60  Colo.  417,  153  P  762:  Whittle  v. 
Denver,  etc.,  R.  Co.,  51  Colo.  888, 
118  P  971.  ' 

Del. — McAllister  v.  People's  R.  Co.; 
20  Del.    272,   54  A  743. 

111. — Kleccewskl  v.  Chicago  City 
R.  Co.,  152  111.  A.  481;  St.  Louis, 
etc,  R..  Co.  v.  Sommerland,  140  111. 
A.  184;  West  Chicago  St  R  Co,  v. 
Tuerk,  90  111.  A.  106;  Chicago  City 
R.  Co.  v.  Rood,  62  111.  A.  660  [rev 
on  other  grounds  168'  111.  477,  45  NB 
238,   54   AmSR  478]. 

Ind. — Louisville,  etc.,  R  Co.  v-> 
Faylor,  126  Ind.  126,  26  NE  869; 
Louisville,  etc.  Tract.  Co.  v.  Lleyd; 
58  Ind.  A.  39,  105  NE  519;  Pitts- 
burgh, etc.,  R.  Co.  v.  Blr,  66  Ind.  A. 
698,   106  NB  921. 

Iowa. — Quackenbush  v.  Chicago. 
etc.,  R.  Co.,  73  Iowa  458,  85  NW  628. 

Ky. — Chicago,  etc.,  R.  Co.  v.  Bene- 
dict, 154  Ky.  676,  159  SW  626;  Louifl- 
ville,  etc.  R.  Co.  v.  Long,  94  Ky; 
410,  22  SW  747,  16  KyL  199;  Louis- 
ville Southern  R.  .Co.  v.  Mlnogue,  90 
Ky.  869,  14  SW  857,  12  KyL  378,  23 
AmSR  378;  Louisville,  etc.,  R.  Co. 
v.  Page,  12  KyL  988;  Chesapeake, 
etc,  R.  Co.  v.  Harlan,  12  KyL  606: 
Louisville,  etc.,  R.  Co.  v.  Yowell,  18 
KyL    721. 

Mass. — Blanchette  v.  Holyoke  St. 
R.  Co.,  175  Mass.  61.  65  NE  481;  Cas- 
well v.  Boston,  etc,  R.  Corp.,  98 
Mass.    194.  93  AmD  161. 

Mo. — Hennessy  v.  St.  Louis,  etc, 
R.  Co.,  ITS  Mo.  86.  72  SW  162;  White- 
head v.  St.  Louis,  etc,  R.  Co.,  99 
Mo.  263,  11  SW  751,  «  LRA  409; 
Robinson  v.  St.  Louis,  etc,  R.  Co., 
103   Mo.   A.   110,   77  SW  498. 

N.  J. — Stevens  v.  New  Jersey, 
etc..  R.  Co.,  74  N.  J.  L.  237.  66  A 
874;  Dunn  v.  Pennsylvania  R.  Co., 
71  N.  J.  L.   21,   68  A  164. 

N.  Y. — Grunfelder  V.  Brooklyn 
Heights  R  Co.,  148  App.  Dlv.  89,  127 
NYS  1086  [aff  206  N.  Y.  720  mem, 
100  NE  1130  mem];  Mars  v.  Dela- 
ware, etc.,  Canal  Co.,  54  Hun  6.26,  8 
NYS  107:  Truex  v.  Erie  R.  Co.,  4 
Lans.  198:  Fox  v.  Brooklyn  City  R. 
Co.,  7  Misc.  285.  27  NYS  896. 
•  N.  C — Brlggs  v.  Durham  Tract. 
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way,30  and  notwithstanding  the  driver  of  the  wagon 
is  negligent*1  Where,  however,  the  carrier  exer- 
cises proper  care  under  the  circumstances,  it  will 
not  be  liable  for  a  collision  which  occurs  without 
any  fault  on  its  part.32 

Slippery  condition  of  track.  The  fact  that  the 
collision  occurs  through  a  car  sliding,  owing  to  the 
rails  being  slippery  from  rain  or  otherwise,  does 
not  absolve  the  carrier  from  liability  as  it  is  bound  to 
anticipate  such  conditions,  and  to  act  accordingly.33 


At  railroad  crossings.  The  duty  of  exercising 
proper  care  to  prevent  collisions  is  especially  im- 
perative at  a  railroad  or  street  car  crossing.  Where 
trains  or  cars  move  on  intersecting  lines  of  railroad, 
the  persons  in  control  of  each  must  exercise  a 
proper  lookout  for  the  approach  of  another  train 
or  car,  and  must  also  have  their  own  train  or  ear 
under  proper  control  so  that  it  can  be  stopped 
promptly;"  and  this  rule  applies  notwithstanding 


Co.,  147  N.  C.  889,  SI  SB  873;  Tlllett 
v.  Norfolk,  etc..  R.  Co.,  118  N.  C. 
1031,    24   SE    111. 

Pa. — Bunting  v.  Hog-sett,  189  Pa. 
363,  21  A  31,  33,  34,  23  AmSR  192, 
12    LRA  268. 

S,  C.^Steele  v.  Southern  R.  Co.,  55 
S.  C.  389.  33  SB  609,  74  AmSR  756. 

Tex. — International,  etc.,  R.  Co.  v. 
Cray,  65  Tex.  32;  Chicago,  etc.,  R  Co. 
y.  Poore,  49  Tex.  Civ.  A.  191,  108 
BW  604:  Ft.  Worth,  etc.,  R  Co.  v. 
Bn os,  (Civ.  A.)  50  SW  695  [mod  on 
other  grounds  92  Tex.  677,  50  SW 
9281;  Missouri,  etc.,  R  Co.  v.  Edllng, 
18  Tex.  Civ.  A.  171,  46  SW  406:  Gull, 
etc.,  R.  Co.  v.  Brown,  16  Tex.  Civ.  A. 
93.40  SW  608. 

Wash. — Harris  v.  Puget  Sound- Elec- 
tric R  Co..  52  Wash.  289,  100  P  888. 
,  Wis. — Certs  v.  Milwaukee  Electric 
R.  etc.,  Co.,  158  Wis.  476,  140  NW 
112:  Heucke  v.  Milwaukee  City  R 
Co.,  69  Wis.  401,34  NW  243. 

Man. — Hill  v.  Winnipeg  Electric  R. 
Co.,  21  Man.  442. 

[a]  Thm*  (1)  it  is  negligence  for 
«  motorman  not  to  stop  his  car  in 
time  to  avoid  a  collision,  although 
■topping  it  might  result  In  injury  to 
the  electrical  apparatus  of  the  com- 

Euty.  Cleary  v.  Bloomingtoo,  etc.. 
lectrio  R.  Co..  150  111.  A.  418.  (2) 
Where  In  switching,  a  number  of 
heavily  loaded  cars  are  backed  with 
Unnecessary  force  against  standing 
cars,  causing  the-  latter  to  come  sud- 
denly and  with  such  force  against 
the  car  In  which  there  Is  a  pas- 
senger, that  he  Is  thrown  from  his 
seat  and  Injured,  the  company  is 
guilty  of  negligence.  Quackenbush 
y.  Chicago,  etc.,  R.  Co.,  73  Iowa  458, 
35  NW  623\ 

[b]  Approaching  crossings. — Driv- 
ers, gripmen,  and  motormen  of  street 
cars  are  obliged  to  exercise  a  more 
exacting  attention  when  they  ap- 
proach street  crossings  In  a  crowded 
city  where  vehicles  and  pedestrians 
may  always  be  expected  In  front  of 
them.  Laser  v.  Chicago  City  R.  Co., 
162  111.  A.  319.  See  also  Street  Rail- 
roads (36  Cyc  1473]. 

[c]  rallnrs  to  guard  point  of  dan- 
ger*—(1)  A  carrier  Is  liable  to  a  pas- 
senger Urriured  in  a  collision  at  a 
point  of  danger,  where  it  has  failed 
to  take  all  measures  necessary  to 
guard  against  accidents  of  such  a 
character.  Chicago  City  R.  Co.  v. 
Shreve.  128  111.  A.  4.62  [alt  226  111.  530, 
80  NE  1049].  (2)  A  company's  failure 
to  provide  means  for  Informing  the 
operatives  of  a  car,  passing  over  a 
switch  where  two  tracks  unite, 
whether  another  car  which  should 
have  passed  that  point  a  few  minutes 
earlier  from  the  opposite  direction 
has  done  so  is  negligence.  Bailey  v. 
Tacoma  Tract.  Co.,  16  Wash.  48,  47  P 
241. 

.  [d]  Violation  of  rules. — Where 
the  carrier's  rules  require  a  freight 
train  to  keep  ten  minutes  behind  a 
passenger  train,  and  a  freight  train 
running  at  least  twenty-flve  or  thirty 
miles  an  hour,  and  making  no  stops, 
leaves  a  station  from  four  to  eleven 
minutes  behind  a  heavy  passenger 
train  having  a  schedule  of  twenty 
three  miles  an  hour,  and  which  has 
to  make  many  stops,  there  Is  gross 
negligence,  rendering  the  carrier 
liable  for  Injury  to  a  passenger  by  a 
collision.  Louisville,  etc..  R.  Co.  ▼. 
Richmond,  67  SW  25.  23  Ky.  2394. 

Te]  The  mere  fact  that  the  flag- 
man want  back  as  far  aa  usual  does 


not  relieve  the  carrier  of  negligence 
In  case  of  a  rear  end  collision  as  the 
conditions  in  the  particular  case 
regulate  his  duty  In  that  respect. 
Gulf,  etc.,  R.  Co.  v.  Brown,  16  Tex. 
Civ.  A.  93,  40  SW  608  (holding  that, 
where  a  passenger  train  remained 
standing  on  the  main  track  at  the 
foot  of  a  long  grade  for  an  hour, 
when  It  was  struck  by  a  freight 
train  which  the  passenger  conductor 
knew  was  following,  and  It  was  dark 
and  the  tracks  were  slippery,  and  a 
flagman  from  the  passenger  train 
went  back  half  a  mile,  and,  on  seeing 
him,  the  freight  engineer  called  for 
brakes,  but  none  were  applied,  and 
the  train  could  not  be  stopped  by  the 
•engine  alone  in  time  to  avert  the  col- 
lision, and,  from  the  testimony  of 
the  passenger  conductor,  It  might  be 
found  either  that  he  sent  the  flag- 
man back  Immediately  on  stopping 
or  that  he  did  not  do  so  until  twenty 
minutes  before  the  collision,  the  car- 
rier was  liable  to  a  passenger  in- 
jured by  the  collision). 

[f]  The  fact  that  tha  employees 
are  skillful  does  not  relieve  the  com- 
pany from  responsibility  for  Injury 
to  an  alighting  passenger  caused  by 
colliding  cars.  If  on  the  particular 
occasion  they  do  not  use  due  care. 
Basler  v.  Sacramento,  etc.,  Co.,  158 
Cal.  614.  Ill  P  530.  AnnCasl912A  642. 

[g]  Collision  with  fir*  department 
wagon.— A  carrier  will  be  liable  for 
Injuries  to  passengers,  where  through 
its  failure  to  exercise  a  proper  de- 
gree of  care  its  car  collides  with  a 
fire  department  wagon.  Olsen  v.  Citi- 
zens' R.  Co.,  152  Mo.  426,  54  SW  470; 
Williamson  v.  St.  Louis,  etc.,  R.  Co., 
133  Mo.  A.  375,  113  SW  239  (holding 
that  it  is  the  duty  of  the  conductor 
of  a  street  car,  as  well  as  of  the 
motorman,  to  use  all  means  at  hand 
to  prevent  a  collision  with  a  Are  de- 
partment hose  wagon  at  a  street 
crossing,  if  he  could  have  discovered 
the  approach  of  the  wagon  by  the 
exercise  of  ordinary  care  in  time  to 
have  averted  a  collision). 

[hi  Oar*  required  of  carrier  by 
omnibus. — The  rule  that  a  person 
driving  across  a  street  railroad  track 
need  exercise  only  ordinary  care  has 
no  application  in  an  action  by  a  pas- 
senger in  an  omnibus  against  its 
owner  for  injuries  received  In  a  col- 
lision at  such  crossing,  as  the  car- 
rier should  exercise  a  greater  degree 
of  vigilance.  Frank  Parmelee  Co.  v. 
Wheelock.  224  111.  194.  79  NE  652 
[aft  127  111.  A.  600]. 

80.  Chicago  City  R  Co.  v.  Lan- 
non.  212  111.  477,  72  NE  585;  Tucker 
v.  Brooklyn  Heights  R.  Co.,  131  App. 
DIv.  97.  115  NTS  224. 

[a]  Only  a  high  degree  of  oar* 
need  be  exercised  In  the  manage- 
ment of  a  street  car  as  It  is  about  to 
pass  an  approaching  wagon,  "the 
highest  degree  of  care  and  skill 
which  human  foresight  could  pro- 
vide" not  being  required.  Conway  v. 
Brooklyn  Heights  R.  Co.,  82  App. 
Div.  516.  81  NTS  878. 

[b]  Wagon  slewing  Into  oar. — 
Where  a  wagon  after  passing  to  the 
front  of  a  street  car  strikes  a  curve 
and  slews  into  the  car,  the  motorman 
who  has  the  car  under  such  control 
that  It  Is  stopped  within  a  foot  after 
the  collision  is  not  negligent,  if  the 
circumstances  do  not  Indicate  an  ap- 
parent danger  requiring  him  to  stop 
and    wait    for    the    wagon    to    pass. 

I  Freeland  v.  Brooklyn  Heights  R.  Co., 


109  App.  Dlv.  661.  96  NTS  261  Crev 
43  Misc.  132.  88  NTS  264]. 

31.  Forsythe  v.  Los  Angeles  R- 
Co..  149  Cal.  569,  87  P  24;  Hanley  ▼. 
Brooklyn  Heights  R.  Co.,  127  App. 
Dlv.  356,  111  NTS  575;  Strong  ▼. 
Burlington  Tract.  Co.,  80  Vt  34.  «• 
A  786,   12  LRANS   197. 

[a]  Belianoe  on  ear*  of  drtwsav— 
A  motorman  has  no  light,  as  to  a 
passenger,  to  assume*  that  one  driv- 
ing a  wagon  along  the  stroet  In  the 
same  direction  in  which  the  car  Is 
going  will  not  attempt  to  cross  the 
track  "mldblock,"  but  owes  her  the 
duty  to  exercise  the  most  watchful 
care  and  the  most  active  diligence 
for  her  safety  against  collision  with 
the  wagon.  Strong  v.  Burling/ton 
Tract  Co.,  80  Vt.  84,  66  A  T86.  12 
LRANS  197  and  note. 

30.  Minneapolis  St.  R  Co.  v.  Ode- 
gaard.  182  Fed.  56,  104  CCA  4»«; 
South  Covington,  etc.,  R.  Co.  v. 
Crutcher,  136  Ky.  698.  123  SW  2«S: 
Ellis  v.  New  Tork  City  R  Co..  127 
App.  Div.  328,  111  NTS  544;  Ohio 
Tract.  Co.  v.  Miller.  32  Oh.  Clr.  Ct- 
848. 

[a]  Collision  with  runaway  t— wi 
—A  street  railroad  Is  not  liable  for 
Injury  to  a  passenger  from  collision 
of  a  car  and  a  runaway  team,  al- 
though the  motorman  was  signaled 
to  stop,  there  being  nothing  to  show- 
that  stopping  would  have  prevented 
the  accident,  at  least  nothlnar  to 
show  that  the  motorman  had  reason 
to  believe  it  was  safer  to  stop  than 
to  attempt  to  run  the  car  forward 
out  of  the  way  of  the  team.  Ellis 
v.  New  Tork  .City  R  Co.,  127  App. 
Dlv.   828.  Ill  NTS  644. 

33.  Chicago  City  R  Co.  v.  Schmidt. 
217  111.  396.  76  NE  383  [aff  117  111. 
A.  213];  Fuhry  v.  Chicago  City  R. 
Co.,    144    III.   A.    521    [aff  239    111.    54S. 

88  NE  2211;  Casey  v.  Chicago  City 
R.  Co.,  139  111.  A.  666  [aff  237  HI. 
140.  86  NE  606];  Indiana  Union 
Tract    Co.    v.    Ohne.    45    Ind.    A.    632. 

89  NE  607;  Goodloe  v.  Metropolitan 
St.  R.  Co.,  120  Mo.  A.  194,  98  SW 
482;  Haas  v.  St.  Louis,  etc..  R.  Co- 
lli Mo.  A.  706.  90  SW  1155;  Gulf, 
etc.,  R.  Co.  v.  Brown,  16  Tex.  Civ.  A 
93.  40  SW  608. 

[a] 


to  a  preceding  oar  that  It  could  not 
lopped    on    the    sllpp 


be    st 


ppery     rails 


when  the  preceding  car  had  stopped 
at  a  street  crossing  shows  negli- 
gence In  managing  the  car.  Chicago 
City  R  Co.  v.  Schmidt  217  111.  396. 
76  NE  883  jaff  117  111.  A  213]. 

34.  U.  S. — Kansas  City.  etc..  R. 
Co.  v.  Stoner.  51  Fed.  649.  2  CCA  437. 

Ala. — Selma  St.,  etc..  R.  Co.  v. 
Owen,  132  Ala.  420,  81  S  698. 

Conn. — Anthony  v.  Connecticut  Co., 
88  Conn.  700,  92  A  672. 

Ga. — Atlantic  Coast  Line  R.  Co.  t. 
Adeeb,  16  Ga.  A.   842.  84   SE  316. 

111. — West  Chicago  St  R.  Co.  v. 
Martin,  47  111.  A.  610  [aff  164  111.  523. 
39  NE  140]. 

Ind. — Grand  Rapids,  etc.,  R.  Co.  v. 
Ellison,  117  *nd.  234.  20  NE  136: 
Pittsburgh,  etc.,  R.  Co.  v.  Spencer,  98 
Ind.  186;  Vlncennes  Tract.  Co.  v. 
Curry,  (Ind.  A.)  109  NE  62;  Indian- 
apolis Tract.,  etc..  Co.  v.  Romans,  46 
Ind.  A.  184.  79  NE  1068. 

Iowa. — Kellow  v.  Central  Iowa  R 
Co.,  68  Iowa  470,  23  NW  740.  27  NW 
466. 

Kan. — McCullough  v.  Missouri  Pac 
R.  Co..  94  Kan.  349,  146  P  1005. 

Mich. — Van   Orraan  v.   Lake  Shore, 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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there  is  a  flagman*8  or  interlocking  device  at  the 
crossing,"  or  the  company  whose  passenger  is  in- 
jured has  the  right  or  way."7  Thus  the  driver  or 
conductor  of  a. street  car,  when  approaching  a  rail- 
road crossing,  should  go  forward  to  see  that  there 
is  no  danger  in  running  his  car  over  the  crossing,** 
notwithstanding  there  are  crossing  gates  and  they 
are  open,**  .particularly  when  the  view  of  the  rail- 
road is  obstructed;*0  and,  even  though  the  con- 
ductor has  gone  forward,  it  is  negligence  on  the 
part  of  the  driver  of  the  car  to  follow  so  closely 


with  his  car  as  not  to  be  able  to  avail  himself  of  a ' 
warning,  if  given.41  The  violation  of  a  statute  or 
ordinance  requiring  street  cars  to  stop  before  going 
on  to  railroad  crossings  is  such  negligence  as  will 
render  the  street  car  company  liable  for  injuries 
sustained  by  its  passengers  in  a  collision  caused  by 
such  negligence.*' 

-[$  1384]  b.  Concurrent  Negligence  of  Two  Car- 
riers.4* Where  the  collision  is  caused  by  the  con- 
current negligence  of  two  carriers,  it  has  been  held 
that  only  the  carrier  with  whom  the  passenger  has 


etc..  R.  Co.,  152  Mich.  186,  116  NW 
968. 

Minn. — Pratt  v.  Chicago,  etc.,  R 
Co..  38  Minn.  4S5.  18  NW  366. 

Miss. — Kansas  City,  etc,  R.  Co.  v. 
Nichols.   18  S  371. 

Mo. — Clark  v.  Chicago,  etc.,  R.  Co., 
127  Mo.  197,  29  8W  1013:  Augustus 
v.  Chlcago.etc.,  R.  Co.,  163  Mo.  A. 
672,  134  SW  22;  Kuttner  v.  Llndell 
R.  Co..   29  Mo.  A.   502. 

N.  T. — Connelly  v.  Manhattan  R 
Co..  142  N.  Y.  877.  37  NE  462; 
Schneider  v.  Second  Ave.  R.  Co.,  113 
N.  T.  683.  30  NE  762;  Coddlngton  v. 
Brooklyn  Crosstown  R.  Co'.,  102  N. 
T.  66,  6  NE  797;  Zimmer  v.  Third 
Ave.  R.  Co.,  36  App.  Dlv.  265,  55 
NTS  308. 

Oh. — Cincinnati,  etc..  Tract.  Co.  v. 
Holbrook.  82  Oh.  Cir.  Ct  724. 

Va. — Washington,  etc.,  R  Co.  v. 
Trimyer,  110  Va.  856,  67  SE  531. 

Ont — Graham  v.  Great  Western  R. 
Co..  41  U.  C.  Q.  B.  824. 

[a]*Thu  (1)  a  motorman  oper- 
ating a  car  on  a  railroad  crossing 
must  know  of  the  presence  of  trains 
there,  and  he  cannot  attempt  to 
cross  so  long  as  a  train  is  in  striking 
distance,  and  the  failure  of  a  brake- 
man  on  the  train  to  warn  the  motor- 
man  of  the  approach  of  the  train 
does  not  affect  the  charge  of  negli- 
gence of  the  motorman.  Augustus 
v.  Chicago,  etc.,  R.  Co.,  153  Mo.  A. 
572.  134  SW  22.  (2)  Where  the  fire- 
man, if  he- had  been  at  his  post  and 
in  the  performance  of  his  duty,  could 
have  observed  an  approaching  en- 
gine on  another  road,  and  informed 
the  engineer  in  time  for  him  to  have 
stopped  the  train  and  prevented  the 
accident,  the  company  is  liable  for 
his  negligence.  Grand  Rapids,  etc., 
R.  Co.  v.  Ellison.  117  Ind.  234,  20  NE 
135.  (3)  A  street  car  company  la 
negligent,  where  it  runs  its  car 
across  the  track  of  a  steam  railroad 
directly  in  front  of  an  approaching 
train,  without  any  effort  to  stop  the 
car,  and  without  any  attempt  by  the 
motorman  or  the  conductor  to  ascer- 
tain whether  the  way  is  clear.  In- 
dianapolis Tract.,  etc.,  Co.  v.  Re- 
mans. 40  Ind.  A.  184,  79  NE  1068; 
Cincinnati,  etc.  Tract.  Co.  v.  Hol- 
brock.  32  Oh.  Cir.  Ct.  724.  (4)  A 
motorman  operating  a  car  across  a 
railroad  crossing  must  hold  his  car 
in  a  place  of  safety  until  the  cross- 
ing is  clear  and  until  It  is  beyond 
the  action  of  a  train  resulting  either 
from  Its  recoil  or  the  reversing  of 
its  engine,  and  for  him  to  run  his 
car  in  immediately  behind  a  slowly 
receding  string  of  cars  that  may 
stop  and  return  is  negligence,  not- 
withstanding any  signal  from  the 
flagman.  Augustus  v.  Chicago,  etc., 
R  Cos  168  Mo.  A.  572,  184  SW  22. 
(5)  Where  a  street  railroad  runs  Its 
car  over  a  railroad  crossing  In  the 
rear  of  a  backing  freight  train  which 
is  in  plain  view  of  the  motorman 
who  fails  to  bring  his  car  to  a  stop 
before  crossing  the  track,  the  com- 
pany )s  guilty  of  gross  and  wanton 
negligence  sufficient  to  sustain  a 
judgment  for  exemplary  damages. 
McCuIlough  v.  Missouri  Pac.  R.  Co.. 
94  Kan.  849,  146  P  1005.  (6)  The 
motorman  and  the  conductor  of  a 
street  car  are  bound,  In  crossing  a 
railroad  track,  to  stop  before  cross- 
ing, if  the  place  is  more  than  ordi- 
narily dangerous,  and  look  and  listen 
for     an     approaching     train.       Vin- 


cennes  Tract  Co.  v.  Curry.  (Ind.  A.) 
109  NE  62. 

[b]  Degree  of  care. — "The  same 
character  and  degree  of  care  to  avoid 
a  collision  must  be  exercised  by 
those  operating  an  electric  car  in  ap- 
proaching and  going  over  a  steam 
railroad  crossing,  as  is  required  to 
be  exercised  by  one  driving  or  oper- 
ating any  ordinary  vehicle  along  and 
over  such  crossing.  36  Cyc.  p.  160." 
Vlncennes  Tract.  Co.  v.  Curry,  (Ind. 
A.)   109  NE  62,  66. 

[c]  A  oontract  between  carriers 
as  to  the  stopping  of  trains  at  an  In- 
tersection of  their  roads  cannot  affect 
the  care  which  a  carrier  owes  to  its 
passengers  to  avoid  collisions.  Wash- 
ington, etc.,  R.  Co.  v.  Trimyer.  110 
Va.  856,  67  SE  581. 

[d]  Vrstght  train* — The  same  de- 
gree of  care  is  required  in  the  oper- 
ation of  a  freight  train  at  an  Inter- 
section of  tracks  as  that  required  of 
a  passenger  train,  since  in  either 
case  human  life  it  at  stake.  Van 
Orman  v.  Lake  Shore,  etc,  R  Co., 
152  Mich.  186.  115  NW  968. 

'  [e]  A  horse  oar  company  is  bound 
to  exercise  all  the  care  and  skill 
which  human  foresight  can  suggest 
to  secure  the  safety  of  a  passenger 
at  a  cable  car  crossing.  Zimmer  v. 
Third  Ave.  R.  Co.,  36  App.  Div.  265. 
66  NTS  808. 

[f]  Hot  Insurer.— A  street  car 
company,  although  owing  a  very  high 
degree  of  care  to  Its  passengers  in 
the  operation  of  its  cars  over  dan- 
gerous railroad  crossings.  Is  not  an 
insurer  of  their  safety  against  pos- 
sible danger  of  collision.  Coulter  v. 
Illinois  Cent.  R.  Co..  264  111.  414,  106 
NE  258  [aff  184  111.  A.  208].  See 
generally  supra  I  1302. 

36.  Parker  v.  Des  Moines  City  R. 
Co.,  163  Iowa  254,  133  NW  373,  Ann 
Casl913E  174;  Augustus  v.  Chicago, 
etc.,  R.  Co.,  153  Mo.  A.  572,  134  SW 
22. 

36.  Van  Orman  v.  Lake  Shore, 
etc.,  R.  Co.,  152  Mich.  185,  U6  NW 
968;  Gorman  v.  New  Tork,  etc.,  R. 
Co.,  194  N.  T.  488,  87  NE  682  [rev 
122  App.  Dlv.  896,  106  NTS  1127]. 

[a]  She  failure  to  as*  at  a  grade 
crossing  Interlocking  signals  and 
■witches,  so  arranged  that  the  signal, 
when  set  against  a  train,  opens  a 
switch  and  either  derails  or  side- 
tracks the  train  before  It  can  reach 
the  crossing,*  Is  not  negligence  In  re- 
spect to  a  /collision  which  occurs  at 
the  time  when  the  crossing  signal  Is 
set  at  safety  for  the  train  on  which 
the.  injured  person  is  a  passenger. 
Gorman  v.  New  Tork,  etc,  R.  Co., 
194  N.  T.  488,  87  NE  882  [rev  122 
App.  Dlv.   896,  106  NTS  1127], 

37.  Atlantic  Coast  Line  R.  Co.  v. 
Adeeb.  15  Ga.  A.  842,  84  SE  316; 
Schmidt  v.  Chicago  City  R.  Co.,  144 
111.  A.  512  [aff  239  111.  494,  88  NE 
275];  Zimmer  v.  Third  Ave.  R.  Co., 
36  App.  Div.  265,  55  NYS  308. 

[a]  Statutory  right  of  way. — 
That  one  train  has  the  right  to  first 
cross  by  statute  does  not  excuse 
those  in  charge  of  each  train  from 
the  exercise  of  extraordinary  care 
to  avoid  a  collision  and  consequential 
Injuries  to  passengers.  Atlantic 
Coast  Line  R  Co.  v.  Adeeb,  16  Ga.  A. 
842.   84  SE  316. 

[b]  Wo  superior  right  of  way, — 
Where  the  cars  of  one  company  have 
no  superior  right  of  way  to  the  cars 
of  another  company  at  crossings,  such 


company  having  no  superior  right  of 
way  la  guilty  of  negligence  if  its 
motorman,  when  approaching  such 
crossing,  sees  the  car  of  the  other 
company  at  a  stop  and  proceeds  for, 
ward  without  keeping  his  car  in 
such  control  as  to  enable  him  to 
avoid  a  collision  with  such  other  car 
if  It  is  suddenly  started.  Schmidt  v. 
Chicago  City  R.  Co..  144  111.  A.  512 
[aff  239  111.  494,  88  NE  276], 

38.  Chicago,  etc.,  R.  Co.  v.  Smith, 
124  111.  A  627  [aff  226  111.  178,  80 
NE  7161;  Vlncennes  Tract.  Co.  v. 
Curry,  (Ind.  A.)  109  NE  62;  Indian, 
apolis  Tract.,  etc,  Co.  v.  Romans,  40 
Ind.  A.  184,  79  NE  1068;  Central  Pass. 
R  Co.  v.  Kuhn,  86  Ky.  678.  6  SW 
441,  9  KyL  725,  9  AmSR  309;  Cin- 
cinnati St  R  Co.  v.  Murray,  9  Oh. 
Cir.  Ct.  291,  6  Oh.  Cir.  Dec.  413. 

[a]  BaUroad*  and  street  railroads 
distinguished. — "In  the  absence  of 
statutory  regulations,  there  is  an  ele- 
ment of  difference  between  the  duties 
required  of  the  servants  of  a  steam 
railroad,  and  those  of  an  eleotrio 
street  railroad  in  approaching  a 
crossing  where  the  view  is  ob- 
striicted,  such  as  the  one  we  are  con- 
sidering. For  instance,  the  street 
railroad  employe  may  be  required.  If 
the  place  of  crossing  is  more  than 
ordinarily  dangerous,  to  stop  the  car 
before  going  on  the  crossing,  and  If 
necessary  go  forward  to  a  point 
where  he  can  see  whether  it  is  safe 
to  proceed,  and- look  and  listen  for 
an  approaching  train."  Vlncennes 
Tract.  Co.  v.  Curry,  (Ind.  A.)  109  NE 
62,  65.  . 

39.  Chicago,  etc.,  R  Co.  v.  Smith. 
124  111.  A.  627  [aff  226  111.  178,  80 
NE  716];  Mulderlg  v.  St  Louis,  etc, 
R  Co.,  116  Mo.  A.  656,  94  SW  801. 

40.  Central  Pass.  R.  Go.  v.  Kuhn. 
86  Ky.  578,  6  SW  441,  9  KyL  726,  4 
AmSR  309;  Mulderlg  v.  St.  Louis, 
etc.,  R  Co.,  116  Mo.  A.  655,  94  SW 
801. 

[a]  A  statute  requiring  street  oar 
eontpanlea  to  bring  their  oars  to  s> 
stem  before  crossing  a  railroad  track, 
and  to  send  an  employee  forward  to 
look  out  for  trains,  makes  no  ex- 
ception of  tracks  where  the  view  IS 
unobstructed.  Mulderlg  v.  St.  Louis: 
etc,  R.  Co.,  116  Mo.  A.  656,  94  SW 
801. 

41.  Chicago,  etc.,  R.  Co.  v.  Smith, 
124  111.  A.  627  [aff  226  111.  178,  8<{ 
NE   716].  ^ 

42.  Selma  St.,  etc..  R.  Co.  v.  Owen: 
132  Ala.  420,  31  S  598;  Mulderlg  v! 
St.  Louis,  etc.,  R.  Co.,  116  Mo.  A  655. 
94  SW  801;  Lake  Shore,  etc.,  R.  Co! 
v.  Cincinnati,  etc.,  R.  Co.,  30  Oh.  St. 
604;  Toledo  Cons.  St.  R.  Co.  v.  Puller, 
17  Oh.  Cir.  Ct.  562,  9  Oh.  Cir.  Dec 
123;  Gulf.  etc..  R.  Co.  v.  Holt.  30 
Tex.  Civ.  A.  330,  70  SW  691. 

[a]  Although  such  an  ordinance 
prescribes  a  penalty  on  the  motor- 
man,  it  also  Imposes  a  duty  on  the 
street  railroad  company.  Gulf,  etc., 
R.  Co.  v.  Holt,  30  Tex.  Civ.  A.  330,  70 
SW  691. 

[b]  Distance  of  stop  from  traekv— 
Under  a  statute  requiring  street  cars 
to  come  to  a  full  stop  not  less  than 
ten  nor  more  than  fifty  feet  from 
steam  railroad  tracks,  the  car  and 
the  horses,  where  such  power  Is  used, 
considered  as  one  must  be  stopped  at 
that  distance.  Toledo  Cons.  St.  R. 
Co.  v.  Fuller,  17  Oh.  Cir.  Ct.  128,  9 
Oh.  Cir.  Dee.  128  (Act  May,  1891). 

43.  See  generally  supra  ,  *.*•. 
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contracted  fox  carriage  is  liable  for  his  injuries;44 
but  the  better  rule,  and  that  more  generally  fol- 
lowed, is  that  each  carrier  is  severally  liable  to  pay 
him  the  full  amount  of  damage  occasioned  him  by 
the  injury,  or  that  a  joint  action  may  be  main- 
tained against  both48  the  fact  that  those  operating 

44.  Lockhart  v.  Llchtenthaler,  46 
Pa.  151:  Armstrong  v.  Lancashire, 
etc,  R.  Co.,  L.  R.  10  Exch.  47;  Cattlln 
V.  Hills,  8  C.  B.  123,  66  ECL  123,  137 
Reprint  455;  Thorogood  v.  Bryan,  8 
C.  B.  115,  66  ECL  116,  137  Reprint 
462. 


the  train  or  car  on  the  crossing  track  are  negligent 
will  not  relieve  the  carrier  of  the  passenger  from 
liability  for  injury  to  him  if  its  employees  might,  in 
the  exercise  of  the  highest  degree  of  care  and  pre- 
caution, have  avoided  the  collision.46  And  this  rule 
applies  where  a  collision  is  caused  by  the  concur- 


[a]  Toe  leading  Hnglish  ease  deny- 
ing- the  right  of  action  In  such  cases 
Is  Thorogood  v.  Bryan,  8  C.  B.  115, 
86  ECL  116  (In  this  case  the  injury 
Complained  of  waB  caused  by  the 
collision  of  two  rival  omnibuses, 
occasioned  by  the  mutual  negligence 
of  the  drivers.  In  commenting  on  this 
case  It  was  said  by  Maule,  J.:  "Al- 
though I  at  one  time  entertained  a 
contrary  impression,  upon  further 
consideration  I  Incline  to  think  that, 
for  this  purpose,  the  deceased  must 
be  considered  as  identified  with  the 
driver  of  the  omnibus  in  which  he 
voluntarily  became  a  passenger,  and 
that  the  negligence  of  the  driver  was 
the  negligence  of  the  deceased.  If 
the  deceased  himself  had  been  driv- 
ing, the  case  would  have  been  quite 
free  from  doubt  So,  there  could 
have  been  no  doubt,  had  the  driver 
been  employed  to  drive  him,  and  no 
<me  else.  On  the  part  of  the  plaintiff, 
ft  ts  suggested  that  a  passenger  in 
a  public  conveyance  has  no  control 
over  the  driver.  But  I  think  that 
cannot  with  propriety  be  said.  He 
■elects  the  conveyance.  He  enters 
Into     a     contract     with     the     owner, 

••  whom,  by  his  servant  the  driver,  he 
employs  to  drive  him.  If  he  is  dis- 
satisfied with  the  mode  of  convey- 
ance, he  is  not  obliged  to  avail  him- 
self of  it.    According  to  the  terms  of 

.  his  contract,  he  unquestionably  has 
a  remedy  for  any  negligence  on  the 
part  of  the  person  with  whom  he 
contracts  for  the  journey."  Cattlln 
V.  Hills,  8  C.  B.  123,  131,  65  ECL  123, 
187  Reprint  465). 

[b]  BngUsh  oritloiam  of  Thoro- 
good v.  Bryan.  (1)  Thorogood  v. 
Bryan,  8  C.  B.  115,  66  ECL  116. 137  Re-. 

ftrint  462,  has  not  escaped  criticism 
n  the  English  courts.  In  the  court 
of  admiralty  It  has  been  openly  dis- 
regarded. Thus  Dr.  Lushing/ton,  the 
Judge  of  the  high  court  of  admiralty, 
In  speaking  of  that  case,  said:  "With 
due  respect  to  the  Judges  who  de- 
cided that  case,  I  do  not  consider 
that  It  is  necessary  for  me  to  dissect 
the  Judgment,  but  I  decline  to  be 
bound  by  it,  because  it  is  a  single 
case;  because  I  know  upon  inquiry 
that  it  has  been  doubted  by  high  au- 
thority; because  It  appears  to  me  not 
reconoileable  with  other  principles 
laid  down  at  common  law;  and  lastly, 
because  it  is  directly  against  Hay  v. 
Le  Neve,  2  Shaw  App.  Cas.  395,  and 
the  ordinary  practice  of  the  court  of 
admiralty."  The  Milan,  1  Lush.  388, 
408.  (2)  In  1  Smith  L.  Cas.  (4th  ed) 
820,  (8th  Am.  ed)  505.  the  following 
comment  Is  made  on  the  doctrine  as 
laid  down  by  the  English  courts: 
"If  two  drunken  stage-coachmen 
were  to  drive  their  respective  car- 
riages against  each  other  and  Injure 
the  passengers,  each  would  have  to 
bear  the  injury  to  his  own  carriage, 
no  doubt;  but  it  seems  highly  un- 
reasonable that  each  set  of  passen- 
gers should,  by  a  fiction,  be  Identi- 
fied with  the  coachman  who  drove 
them  so  as  to  be  restricted  for  rem- 
edy to  actions  against  their  own 
driver  or  his  employer.  This,  never- 
theless, appears  to  be  the  result  of 
the  decision  in  Thorogood  v.  Bryan, 
8  C.  B.  115,  65  ECL  116,  137  Reprint 
462;  but  it  may  be  questioned 
whether  the  reasoning  of  the  court 
in  that  case  Is  consistent  with 
those  of  Rigby  v.  Hewitt,  S  Exch. 
240,   165   Reprint  103,  and  Greenland 


v.  Chaplin.  5  Exch.  243,  165  Reprint 
104,  or  with  the  series  of  decisions 
from  Quarman  v.  Burnett,  6  M.  &  W. 
499,  151  Reprint  509,  to  Reedle  v. 
London,  etc.,  R.  Co.,  4  Exch.  244,  164 
Reprint  1201,  19  ERC  168.  Why,  in 
this  particular  case,  both  the  wrong- 
doers should  not  be  considered  liable 
to  a  person  free  from  all  blame,  not 
answerable  for  the  acts  of  either  of 
them,  and  whom  they  have  both  in- 
jured, Is  a  question  which  seems  to 
deserve  more  consideration  than  it 
received  In  Thorogood  v.  Bryan." 
(3)  And  in  The  Bernlna,  12  P.  D.  68, 
82,  the  case  of  Thorogood  v.  Bryan, 
supra,  was  expressly  overruled,  the 
court  saying:  "We  cannot  see  any 
principle  on  which  it  can  be  sup- 
ported, and  we  think  that,  with  the 
exception  of  the  weighty  observation 
of  Lord  Bramwell,  though  that  does 
not  seem  to  be  a  Anal  view,  the  pre- 
ponderance of  judicial  and  profes- 
sional opinion  In  England  Is  against 
it,  and  that  the  weight  of  judicial 
opinion  in  America  is  also  against 
it.  We  are  of  opinion  that  the  propo- 
sition maintained  in  It  Is  essentially 
unjust  and  Inconsistent  with  other 
recognised  propositions  of  law.  As 
to  the  propriety  of  dealing  with  it  at 
this  time  in  a  Court  of  Appeal,  It  is 
a  case  which  from  the  time  of  its 
publication  has  been  constantly  criti- 
cized. No  one  can  have  gone  into  or 
have  abstained  from  going  into  an 
omnibus,  railroad,  or  ship,  on  the 
faith  of  the  decision.  We  therefore 
think  that,  now  that  the  question  Is 
for  the  first  time  before  an  English 
Court  of  Appeal,  the  case  of  Thoro- 
good v.  Bryan  (1)  must  be  over- 
ruled." 

[c]  'r"***!  erlttoiam  of  »»g"^»« 
doctrin*,— (l)  In  Little  v.  Hackett, 
116  U.  S.  366,  376,  6  SCt  396,  89  L. 
ed.  662,  Mr.  Justice  Field,  in  speak- 
ing of  the  decision  In  Thorogood  v. 
Bryan,  8  C.  B.  116,  66  ECL  116,  137 
Reprint  452,  said  that  It  rests  on  In- 
defensible grounds.  "The  Identifica- 
tion of  the  passenger  with  the  negli- 
gent driver  or  the  owner,  without  his 
personal  co-operation  or  encourage- 
ment, is  a  gratuitous  assumption. 
There  is  no  such  identity.  The  par- 
ties are  not  in  the  same  position. 
The  owner  of  a  publlo  conveyance  is 
a  carrier,  and  the  driver  or  the  per- 
son managing  it  is  bis  servant. 
Neither  of  them  is  the  servant  of  the 
passenger,  and  his  asserted  Identity 
with  them  Is  oontradicted  by  the 
daily  experience  of  the  world.  (2) 
In  Lockhart  v.  Llchtenthaler,  46  Pa. 
151,  164,  the  court  said:  "I  do  not 
think,  however,  that  the  rationale  of 
the  principle  that  concurring  negli- 
gence leaves  the  party  to  look  to  his 
own  employee  Is  satisfactorily  ex- 
pounded in  the  opinions  of  the  judges 
in  Thorogood  v.  Bryan,  supra,  vis.: 
the  identity  of  the  passenger  with 
his  own  vehicle.  I  would  say  the 
reason  for  It  is  that  it  better  accords 
with  the  policy  of  the  law,  to  hold 
the  carrier  alone  responsible  In  such 
circumstances,  as  an  incentive  to 
care  and  diligence." 

46.  U.  S. — Laughlin  v.  Atlantic 
City  R  Co.,  80  Fed.  702;  Kansas  City, 
etc.,  R.  Co.  v.  Stoner,  51  Fed.  649,  2 
CCA  437;  Kansas  City,  etc.,  R.  Co. 
v.  Stoner,  49  Fed.  209,  1  CCA  231. 

Cal. — Tompkins  v.  Clay  St  R.  Co., 
66  Cal.  163,  4  P  1166;  Cordlner  v.  Los 
Angeles  Tract.  Co.,  5  Cal.  A.  400,  91 
P  436. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Adeeb,  15  Ga.  A.  842,  84  SE  316. 

111. — Wabash,  etc.,  R.  Co.  v.  Shack- 
let.  105  111.  864,  44  AmR  791. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Spencer,  98  Ind.  186;  Baltimore,  etc.. 


R.  Co.  v.  Kleesples,  39  Ind.  A.  151, 
76  NE  1015    78  NE  252.  • 

Kan. — Chicago,  etc.,  R.  Co.  v.  Mar- 
tin, 59  Kan.  437,  53  P  461  [aff  171 
TJ.  S.  246,  20  SCt  864,  44  L.  ed.  10551. 

Ky. — Louisville  R.  Co.  v.  Blum.  89 
SW  186,  28  KyL  253;  Louisville,  etc.. 
R  Co.  v.  Case,  9  Bush  728;  Danville, 
etc.,  Turnp.  Road  Co.  v.  Stewart,  I 
Mete.  119. 

Mich. — Cuddy  v.  Horn,  46  Mich 
696.  10  NW  32,  41  AmR  178. 

Minn. — Flaherty  v.  Minneapolis  R 
Co.,  39  Minn.  328,  40  NW  160,  12  Am 
SR  664.  1  LRA  680. 

N.  J. — New  York,  etc.,  R  Co.  v. 
Steinbrenner,  47  N.  J.  L.  161,  54 
AmR  126  and  note;  Bennett  v.  New 
Jersey  R„  etc.,  Co.,  36  N.  J.  L  225, 
13  AmR  485. 

N.  T. — Dyer  ▼.  Erie  R.  Co.,  71  N. 
T.  228:  Webster  v.  Hudson  River  R 
Co.,  88  N.  Y.  260;  Brown  v.  New 
York,  etc.,  R.  Co.,  82  N.  Y.  597,  81 
AmD  363:  Colegrove  v.  New  York, 
etc.,  R.  Co.,  20  N.  Y.  492,  75  AmD 
418;  Chapman  v.  New  Haven  R.  Co., 
19  N.  Y.  341.  75  AmD  844;  Klinger  v. 
United  Tract.  Co.,  92  App.  DIv.  100, 
87  NYS  864  [mod  181  N.  f.  521  mem, 
73  NE  1125  mem]. 

Oh. — Covington  Transfer  Co.  v. 
Kelly,  36  Oh.  St.  86. 

Wis. — Prldeaux  v.  Mineral  Point, 
43  Wis.  613. 

Eng. — The  Bernlna,  11  P.  D.  58 
[overr  Armstrong' v.  Lancashire,  etc., 
R.  Co.,  L.  R.  10  Exch.  47:  Thorogood 
v.  Bryan,"8  C.  B.  116,  65  ECL  116,  117 
Reprint  452]. 

[a]  Injury  through  aogHgeaos  of 
another  oompoay*— ,7A  passenger  who 
is  himself  without  fault  is  entitled 
to  recover  for  Injuries  Inflicted 
through  the  negligence  of  another 
railroad  company  In  running  Into  the 
taaln  of  the  company  that  has  under- 
taken to  carry  him,  even  though  the 
latter  company  has  been  guilty  of 
negligence/'  Pittsburgh,  etc.,  R  Co. 
v.  Spencer,  88  Ind.  186,  187. 

fb]  Several  llahttttr. — It  has  been 
held  that,  where  a  street  car  passen- 

f:er  was  injured  by  a  collision  be- 
ween  the  ear  in  which  she  was  riding 
and  the  car  of  another  company  it 
a  street  intersection,  the  liability  of 
both  companies  was  several  and  not 
joint.  Schmidt  v.  Chicago  City  R 
Co.,  839  111.  494,  88  NE  175  [aff  144 
111.  A.  612). 

[ c]  Whet*  the  aofUgeaee  of  oat 
carrier  was  the  sole  proximate  caast 
of  the  injuries,  a  nonsuit  may  be 
granted  as  to  the  other.  Atlantic 
Coast  Line  R.  Co.  v.  Adeeb,  15  Ga  A. 
842,  84  SE  816. 

Proximate  oanso  gwn orally  see  In- 
fra I   1292. 

46.  Mo.— Clark  v.  Chicago,  etc.,  R 
Co.,  127  Mo.  197,  29  SW  10 13:  Wills 
v.  Atchison,  etc,  R.  Co.,  133  Mo.  A. 
625.  113  SW  713. 

N.  Y. — Zlmmer  v.  Third  Ave.  R 
Co..  36  App.  Dlv.  265.  55  NYS  308; 
O'Neil  v.  Dry  Dock,  etc.,  R.  Co.,  5» 
N.  Y.  Super.  123,  16  NYS  84  raff  119 
N.  Y.  125,  29  NE  84,  26  AmSR  612]: 
Devlin  v.  Atlantic  Ave.  R  Co.,  10 
NYS  848. 

Pa. — Goorin  v.  Allegheny  Tract 
Co..  179  Pa.  327.  36  A  207. 

Tex. — Missouri,  etc.,  R.  Co.  v- 
Vance,  (Civ.  A.)  41  SW  167. 

Wash. — Soars  v.  Seattle  Cons.  St. 
R.  Co„  6  Wash.  227,  S3  P  389,  1081. 

[a]  Illustration-— In  an  action  by 
a  street  railroad  passenger  for  In- 
juries in  a  collision  with  a  railroad 
train  at  a  crossing,  the  fact  that  the 
railroad  company  ran  its  train  at  a 
speed  In  excess  of  that  allowed  by  » 
city  ordinance,  and  was  negligent  in 
not  slowing  down  or  stopping  when 
the   engine   operatives   saw   that  the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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rent  negligence  of  a  street  railroad  company  and 
a  sight-seeing  automobile,47  or  of  a  street  railroad 
company  and  a  brewing  company,**  or  of  a  rail- 
road company  and  a  hackman." 

[$  1386]  c.  Avoidance  of  Collisions  with  Ani- 
mals, Vehicles,  or  Other  Obstacles  on  or  near  Track. 
The  highest  degree  of  care  is  required  in  avoiding 
collision  with  obstacles  on  or  near  the  track  from 
which  danger  may  be  anticipated,50  although  the 
obstruction  is  caused  by  an  agency  over  which  the 
carrier  has  no  control ,     and  this,  is  the  rule  as  to 


animals  on,  or  which  may  be  about  to  come  on,  the 
track  in  front  of  a  railroad  train.51  In  the  opera- 
tion of  street  cars  this  high  degree  of  care  is'  re- 
quired in  avoidance  of  collision  with  vehicles  or 
other  cars  or  temporary  obstructions  on  the  track 
or  so  near  to  it  that  danger  may  be  apprehended 
therefrom."  But  the  street  car  company  will  not 
be  liable  if  it  exercises -due  care  and  the  collision 
could  not  have  been  reasonably  anticipated,6*  as 
where  a  collision  with  a  wagon  is  caused  by  a  sud- 
den movement  of  the  horses  attached  thereto." 


crossing  gates  were  open,  did  not  ab- 
solve the  street  railroad  company 
from  liability,  unless  the  railroad 
company's  negligence  was  the  sole 
cause  of  the  collision,  the  latter 
company  being  required  to  exercise 
the  highest  degree  of  care  to  avoid 
the  collision.  Wills  v.  Atchison,  etc.. 
R.   Co.,   1SS   Mo.   A.   625,   US   SW  71J. 

4T.  McFadden  v.  Metropolitan  St. 
R.  Co.,  161  Mo.  A.  682,  143  SW  884. 

48.  Sternfels  v.  Metropolitan  St. 
R.  Co.,  73  App.  Dlv.  494,  77  NYS  309 
[aff  174  N.  Y.  512  mem,  66  NE  1117 
mem], 

48.  Downey  v.  Philadelphia  Tract. 
Co.,  161  Pa.  588,  29  A  128  faff  3  Pa. 
Dlst.  81,  14  Pa.  Co.  2511:  Field  v. 
Spokane,  etc,  R.  Co.,  64  wash.  445, 
117  P  228. 

[a]  Stagecoach  and  train  colliding. 
— where  the  driver  of  a  stagecoach 
approaches  a  railroad  crossing  with- 
out stopping  or  listening  for  the  ap- 
proach of  trains,  and  an  accident  re- 
sults from  the  concurrent  negligence 
of  the  driver  and  the  trainmen,  the 
owner  of  the  stagecoach  and  the  rail- 
road company  are  jointly  and  sev- 
erally liable  for  injuries  to  a  passen- 
ger on  the  stagecoach.  Field  v.  Spo- 
kane, etc.,  R.  Co.,  64  Wash.  446,  117 
P  228. 

80.  U.  S.— Curtis  v.  Central  R.  Co., 
•  F.  Cas.  No.  3,501,  6  McLean  401. 

Ala. — Highland  Ave.,  etc.  R.  Co.  v. 
Swope.  115  Ala.  287.  22  S  174. 

Ilf— North  Chicago  St.  R.  Co.  v. 
Polkey.  203  111.  225,  67  NE  793  [rev 
106  111.  A  981:  Devlne  v.  Chicago. 
etc..  R.  Co..  177  III.  A.  860;  Madl  v. 
Chicago  City  R.  Co.,  167  I1L  A.  487. 

La. — Kird  v.  New  Orleans,  etc,  R. 
Co..  105  La.  226,  29  S  729. 

Mass. — Lockwood  v.  Boston  El.  R. 
Co.,  200  Mass.  687,  86  NE  914,  22 
LRANS  488. 

N.  T. — Walker  v.  Erie  R.  Co.,  63 
Barb.  280. 

Wash. — Walters  v.  Seattle,  etc,  R. 
Co.,  48  Wash.  233,  93  P  419,  24  LRA 
NS  788. 

[a]  Duty  of  engineer.— (1)  An 
engineer  is  required,  "on  perceiving 
any  obstruction  on  the  track"  of  the 
road,  to  "use  all  means  within  his 
power,  known  to  skillful  engineers." 
In  order  to  stop  the  train;  hut  this 
duty  is  not  absolute,  and  does  not  re- 
quire that  the  peril  of  passengers 
shall  be  increased  when  the  obstruc- 
tion is  not  perceived  until  too  late 
to  stop  the  train  in  safety,  although 
there  may  have  been  antecedent 
negligence  and  consequent  liability 
incurred   by    the    failure    to   keep   a 

?  roper  lookout,  whereby  the  obstruc- 
ion  might  have  been  sooner  discov- 
ered. East  Tennessee,  etc.,  R.  Co.  v. 
Deaver,  79  Ala.  216.  221.  (2)  "The 
engineer,  while  attending  to  the  other 
wants  of  his  train,  must  be  con- 
stantly on  the  lookout  for  obstruc- 
tions; and  he  meets  this  requirement 
when  he  bestows  on  the  service  that 
steady,  regular  care  and  watchful- 
ness, which  his  other  duties  allow  a 
very  careful  and  prudent  person  to 
jrive  to  it."  East  Tennessee,  etc.,  R. 
Co.   v.  Bayllss,  75  Ala.  466,  472. 

[b]  Tracks  through  tunneL— when 
a  street  railroad  company  lays  its 
tracks  through  a  tunnel  close  to  the 
tunnel  wall.  It  thereby  assumes  the 
responsibility  of  using  all  the  care, 
vigilance,  and  foresight  reasonably 
necessary  and  practicable  In  the 
operation  and  management  of  its 
■cars  to  protect  Its  passengers  against 
being  brought  in  contact  with  an  ob- 


struction caused  by  the  close  prox- 
imity of  the  wall.  North  Chicago 
St.  R.  Co.  v.  Polkey,  106  111.  A.  98 
[rev  on  other  grounds  203  111.  225,  67 
NE  7931. 

[c]  Merchandise  on  platform. — 
Where  cotton  is  stored  on  a  platform 
so  that  the  bales  project  over  the 
track.  It  Is  gross  negligence  on  the 
part  of  the  engineer  of  a  train  to 
endeavor  to  pass  on  his  way.  when  it 
is  evident  that  .the  proximity  of  the 
cotton  to  the  track,  as  piled  on  the 
platform,  will  result  In  the  train 
striking  it.  Kird  v.  New  Orleans, 
etc.  R.  Co..  105  La.  226,  29  S  729. 

Obstructions  oa  or  near  track  see 
sunra  I   1376. 

51.  Walters  v.  Seattle,  etc,  R  Co., 
48  Wash.  233,  93  P  419,  24  LRANS 
788. 

82.  Ark. — St.  Louis,  etc.,R  Co.  V. 
Stewart.  68  Ark.  606,  61  SW  169.  82 
AmSR  311;  Fordyce  v.  Jackson,  56 
Ark.  594,  20  SW  528,  597. 

Ind. — Chicago,  etc,  R  Co.  v. 
Grimm,  25  Ind.  A.  494,  57  NE  640. 

Iowa. — Sandham  v.  Chicago,  etc, 
R.  Co.,  88  Iowa  88. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Rlt- 
ter.  2  KyL  385. 

N.  Y. — Brown  v.  New  York  Cent. 
R  Co.,  34  N.  Y.  404. 

Tenn. — Nashville,  etc.,  R  Co.  v. 
Troxlee,  1  Lea  620. 

Tex. — Mexican  Cent.  R.  Co.  v. 
LaurlceMa.  87  Tex:  277,  28  SW  277,  47 
AmSR  103:  Trinity  Valley  R.  Co.  v. 
Stewart,  (Civ.  A.)  62  SW  1085. 

Eng. — Patchell  v.  Irish  North 
Western  R.  Co.,  Ir.  R   6  C.  L.  117. 

[a]  A  reasonable  Increase  of  dan- 
ger to  passengers  is  not  justified,  al- 
though for  the  purpose  of  avoiding 
injury  to  stock.  Sandham  v.  Chi- 
cago, etc.,  R.  Co.,  38  Iowa  88. 

[b]  Am  engineer  Is  not  required 
to  reverse  Tale  engine  in  order  to  pre- 
vent a  collision  with  an  animal  on 
the  track  if  the  rate  of  speed  is  such 
that  to  do  so  would  endanger  the 
lives  of  the  passengers.  Nashville, 
etc.,  R  Co.  v.  Troxlee,  1  Lea  (Tenn.) 
520. 

Danger  from  animals  oa  or  near 
track  see  supra  t  1376. 

S3.  U.  8.—  New  York,  etc.,  R.  Co. 
v.  Baker,  98  Fed.  694,  39  CCA  287; 
Potts  v.  Chicago  City  R.  Co.,  33  Fed. 
610.  . 

111.— West  Chicago  St.  R.  Co.  v. 
Marks.  82  111.  A.  185  [aff  182  111.  16, 
66  NE  67J. 

Kan. — Topeka  City  R.  Co.  v.  Htggs, 
38  Kan.  376,  16  P  667,  6  AmSR  754. 

Mass. — Anderson  v.  Old  Colony  St. 
R.  Co.,  214  Mass.  505,  101  NE  1072; 
Nlland  v.  Boston  El.  R.  Co.,  208  Mass. 
476,  94  NE  703. 

Mich.— Kalis  v.  Detroit  United  R. 
Co..  155  Mich.  486.  119  NW  906. 

Minn. — Dahlberg  v.  Minneapolis 
St.  R.  Co..  32  Minn.  404,  21  NW  546. 
50  AmR  585. 

Mo. — Seymour  v.  Citizens'  R  Co., 
114  Mo.  266.  21  SW  739;  Moore  v. 
Metropolitan  St.  R.  Co.,  189  Mo.  A. 
555.  176  SW  1120. 

N.  Y. — Kramer  v.  Brooklyn  Helgths 
R  Co..  190  N.  Y.  310.  83  NE  35 
Trev  114  App.  Dlv.  804.  100  NYS 
276];  O'Malley  v.  Metropolitan  St.  R. 
Co.,  158  N.  Y.  674  mem,  52  NE  1125 
mem;  Craighead  v.  Brooklyn  City  R. 
Co..  123  N.  Y.  391,  25  NE  387;  Hen- 
derson v.  Nassau  Electric  R.  Co.,  46 
App.  Dlv.  280,  61  NYS  690;  Kee*an 
v.  Third  Ave.  R.  Co.,  34  App.  Div. 
297,  54  NYS  391  [aff  166  N.  Y.  622 
mem.   69   NE    1124    mem];    Wood   v. 


Brooklyn  City  R.  Co.,  5  App.  Dlv. 
492,  38  NYS  1077.  See  also  Gregory 
v.  Elmlra  Water,  etc.,  Co.,  190  N.  Y. 
363,  83  NE  32,  18  LRANS  1601  [rev 
107  App.  Dlv.  630,  95  NYS  11801  (rea- 
sonable care  under  the  circum- 
stances). 

Pa. — Buehler  v.  Union  ■  Tract  Co- 
200  Pa.  177,  49  A  788:  Bumbear  v. 
United  Tract.  Co.,  198  Pa.  198,  47  A 
961. 

[a]  Thus,  where  a  street  car  com- 
pany operating  an  open,  crowded 
electric  car  on  which  passengers  were 
standing  on  the  running  board, 
caused  a  van  ahead  of  the  car  to 
leave  the  track  so  that  the  car  might 
proceed,  and  the  van  pulled  to  one 
side  of  the  street,  where  it  stopped 
so  close  to  the  track  that  the  space 
between  It  and  a  passenger  was  in- 
sufficient to  avoid  contact  with  the 
van  unless  he  bent  his  body  toward 
the  car,  and  the  passenger  was  In- 
jured by  striking  the  van.  the  com- 
pany was  guilty  of  negligence  in 
starting  the  car  before  the  van  was 
out  of  the  way.  Henderson  v.  Nassau 
Electric  R.  Co.,  46  App.  Dlv.  280,  61 
NYS  690. 

[b]  Elevated  railroad  plllare^-A 
street  car  conductor  is  bound  to  take 
notice  of  the  distance  between  his 
car  and  the  pillars  of  an  elevated 
railroad  In  the  street,  and  of  the 
size  of  a  passenger  standing  on  the 
running  board,  in  determining 
whether  It  1b  safe  to  permit  the  car 
to  pass  a  pillar  before  the  passenger 
has  had  time  to  enter  the  car;  but  it 
is  not  necessarily  negligence  In  every 
case  to  allow  the  car  to  pass  the 
pillar  while  a  passenger  is  standing 
on  the  running  board,  as  a  street  rail- 
road company  is  not  bound  to  antici- 
pate that  a  passenger  standing  on 
the  running  board  of  an  open  car 
will  swing  back  so  as  to  come  in  con- 
tact with  a  pillar  of  an  elevated  rail- 
road sufficiently  distant  to  permit  the 
passenger  standing  in  the  position 
first  assumed  by  him  to  pass  It  in 
safety,  although  the  passenger  found 
such  movement  convenient  in  order 
to  swing  himself  more  easily  up  into 
the  car.  Canavan  v.  Interurban  St. 
R.  Co.,  87  NYS  491. 

[c]  Passing  oar  on  other  track. — 
A  street  car  company  Is  liable  for 
the  death  of  a  passenger  who,  while 
standing  on  the  Inside  running  board 
of  an  open  car,  was  struck  by  a  car 
from  the  opposite  direction  on  the 
other  track,  If  the  bell  on  such  car 
was  not  sounded.  Kails  v.  Detroit 
United  R.  Co.,  155  Mich.  485,  119  NW 
906.     See  also  supra  5  1351. 

Contributory  negligence  of  passen- 
ger In  such  cases  see  Infra  9  1510. 

84.  Black  v.  Boston  El.  R  Co». 
187  Mass.  172.  72  NE  970.  68  LRA 
799;  Badgitt  v.  Moll.  169  Mo.  A.  143, 
60  SW  121,  81  AmSR  347.  52  LRA 
854;  Rosenblum  v.  Brooklyn  Heights 
R.  Co..  153  App.  Div.  804.  137  NYS 
1078;  Allen  v.  Northern  Pac.  R  Co., 
35  Wash.  221.  77  P  204,  66  LRA  804. 

[a]  Banning  over  dynamite.— It 
cannot  be  said  to  be  negligence  for  a 
motorman  to  run  on  so  small  an  ob- 
ject as  a  single  stick  of  dynamite  In 
the  nighttime.  Btgwood  v.  Boston, 
etc,  R.  Co.,  209  Mass.  345.  95  NE 
751,  35  LRANS  113. 

65.  Johnson  v.  Chicago  Cl»y  R. 
Co.,  186  111.  A.  411;  Coffey  v.  Simn- 
sell.  174  III.  A.  676:  Chicauo  Cltv  R 
Co.  v.  Math.  114  111.  A.  360:  Nlland 
v.  Boston  EI.  R.  Co..  208  Mass.  475. 
94  NE  7Q&.igitize 
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■  "j>  1386]  5.  Dangerous  Bate  of  Speed.54  In  the 
-absence  of  a  statute  or  ordinance  to  the  contrary, 
it  is  not  negligence  per  se  for  a  railroad  or  street 
railroad  company  to  run  its  train  or  car  at  any 
rate  of  speed  consistent  with  the  safety  of  its 
passengers"  even  though  the  rate  of  speed  is  in 
excess  of  the  scheduled  rate,6*  particularly  where 
the  excessive  speed  results  from  defective  machin- 
ery, .which  defects  are  not  known  and  could  not 
■be  known  by  the  exercise  of  the  highest  degree  of 


care,  and  which  prevent  the  engineer  or  motorman 
from  controlling  it.**  But  the  rate  of  speed  at 
which  a  train  or  oar  is  run  may  be  dangerous  in 
view  of  the  circumstances  or  conditions  under  which 
it  is  operated,  or  because  the  particular  place  is 
such  as  to  require  precautions  in  that  respect,  and 
under  such  circumstances  and  conditions  may  con- 
stitute negligence  as  to  passengers  thereon,  even 
though  it  is  less  than  the  rate  allowed  by  statute  or 


[a]  '  Illustrations,— (1)  Where  a 
rapidly  moving  street  car  is  passing 
a  team  of  unhitched  horses  standing 
between  the  tracks  and  a  curb  with 
a  clear  space  of  one  foot  between 
the  horses  and  the  car,  and  the 
horses  become  frightened  and  swing 
around,  the  wagon  tongue  striking  a 
passenger,  the  motorman  is  not 
bound  to  aiiticlpate  the  sudden  fright 
of  the  horses,  and  there  is  no  evi- 
dence of  negligence.  Coffey  v.  Samp- 
sell.  174  111.  A.  E76.  (2)  A  street 
railroad  company  Is  not  liable  for 
Injury  to  a  passenger  In  a  collision 
between  the  car  and  an  ice  wagon, 
caused  by  a  sudden  movement  of  the 
horses  attached  to  the  wagon,  If  the 
car  was  not  running  at  an  excessive 
speed,  but  Is  liable  If  the  car  struck 
the  wagon  while  It  was  stationary. 
Niland  v.  Boston  El.  R.  Co.,  208  Mass. 
476.  94  NE  703. 

56.  See  generally  Railroads  [S3 
Cyc  668,  735.  791,  971.  1218];  Street 
Railroads   [36  Cyc   1478]. 

57.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woods,  96  Ark.  311.  131  SW  869,  83 
LRANS    855. 

111.- — Chicago,  etc.,  R.  Co.  v.  Lewis, 
145  111.  67.  33  NE  960. 

Iowa. — Pitch  v.  Mason  City,  etc.. 
Tract.  Co..  124  Iowa  665,  100  NW  618. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Barr,  147  Ky.  549,  144  SW 
755;  Crawford  v.  Louisville,  etc.,  R. 
Co.,   122  SW   220. 

La.— Houston  v.  Vicksburg,  etc., 
R.  Co.,  39  La.  Ann.  796.  2  S  562. 

Mass. — Wltherington  v.  Lynn,  etc., 
R.  Co..  182  Mass.  596,  66  NE  206; 
Merrill  v.  Eastern  R.  Co..  139  Mass. 
238.  1    NE  648.  52  AmR  705. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
v.   Huntley.  38   Mich.   637. 

Mo. — Hite  v.  Metropolitan  St.  R. 
Co.,  130  Mo.  132,  31  SW  262,  32  SW 
33,  61  AmSR  555;  Gldlonsen  v.  Union 
Depot  R.  Co.,  128  Mo.  892,  31  SW 
800. 

N.  T. — Moskowltz  v.  Brooklyn 
Heights  R.  Co.,  89  App.  Dlv.  425,  85 
NYS  960  [aff  183  N.  Y.  521  mem.  76 
NE  1101  mem];  Francisco  v.  Troy, 
etc..  R.  Co.,  78   Hun  13,  29  NTS  247. 

Porto  Rico. — Ramirez  v.  American 
R.  Co.,  17  Porto  Rico  440.  442  [cit 
Cyc]. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Por- 
ter, 117  Tenn.  IS,  94  SW  666,  10  Ann 
Cas  789;  East  Tennessee,  etc.,  R.  Co. 
V.  Winters,  86  Tenn.   240,  1  SW  790. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Clowes.  93  Va.  189,  24  SE  833;  Nor- 
folk, etc.,  R.  Co.  v.  Ferguson,  79  Va. 
241. 

W.  Va. — Wenael  v.  City,  etc.,  R. 
Co..  6)  W.  Va.  310,  61  SE  1001. 

[a]  Conditions  warranting  high 
rate  of  speed. — (1)  Where  the  condi- 
tion of  the  track  and  roadbed,  and 
the  character  of  the  engine  and 
equipment,  are  such  that  a  high  rate 
or  speed  may  be  safely  maintained, 
it  is  not  negligence  to  run  at  such 
a  rate  of  speed.  Illinois  Cent.  R. 
Co.  v.  Porter,  117  Tenn.  13,94  SW 
666.  10  AnnCas  789.  (2)  While  a 
high  rate  of  speed  is  not  per  se  neg- 
ligence, if  the  conditions  of  the 
railroad  and  the  machinery  employed 
will  permit  of  It  without  increasing 
the  peril  of  a  passenger,  yet  In  de- 
termining as  to  whether  or  not  a 
certain  rate  of  speed  maintained  is 
in  effect  a  negligent  operation  of  the 
road,  the  character  of  the  road,  its 
grades  and  curves,  and  various  other 
conditions  necessarily  affecting  the 
question   of   safety    must    be   taken 


Into  consideration.  Chicago,  etc.,  R. 
Co.  v.  Lewis,  145  111.  67,  33  NE  960. 

[b]  Uniform  speed.— The  motor- 
man  of  an  electric  street  car  is  not 
bound  to  maintain  a  uniform  speed, 
even  though  the  car  is  between  two 
hundred  and  fifty  and  three  hundred 
feet  from  a  stopping  place  for  which 
a  signal  has  been  given.  McGann  v. 
Boston  El.  R.  Co.,  199  Mass.  446,  85 
NE  570.  127  AmSR  509.  18  LRANS 
506. 

68.  Sweetland  v.  Lynn,  etc.,  R. 
Co..  177  Mass.  574,  59  NE  443,  51 
LRA  783;  Hoskins  v.  Northern  Fac 
R.  Co.,  39  Mont.  394,  102  P  988; 
Ramirez  v.  American  R.  Co.,  17  Porto 
Rico  440,  442  [clt  Cyc];  East  Ten- 
nessee, etc.,  R.  Co.  v.  Winters,  85 
Tenn.  240,  1  SW  790. 

[a]  Speed  higher  than  permitted 
by  carrier's  regulations. — The  fact 
that  an  electric  street  car  was  going 
at  the  rate  of  twelve  or  fifteen  miles 
an  hour  In  passing  over  a  frog  at  a 
curve  where  the  carrier's  rules  re- 
quired that  cars  should  not  run  faster 
than  four  miles  an  hour  has  been 
held  to  be  evidence  of  negligence  on 
the  part  of  the  motorman  in  running 
the  car.  Sweetland  v.  Lynn,  etc,  R. 
Co.,  177  Mass.  574,  59  NE  443,  51  LRA 
783. 

[b]  Special  train. — A  railroad 
company  has  the  right  to  run  special 
trains  at  such  times,  on  such  terms, 
and  at  such  Increased  rates  of  speed 
within  the  limit  .  of  prudence  and 
safety  to  its  passengers,  as  the  in- 
terest or  convenience  of  its  business 
may  require,  and  hence  a  charge  of 
the  court  Is  erroneous  which  assumes 
or  implies  that  the  running  of  trains 
off  schedule  time  or  at  increased 
rates  of  speed  is  per  se  negligence. 
East  Tennessee,  etc.,  R.  Co.  v.  Win- 
ters, 85  Tenn.  240.  1  SW  790. 

09.  South  Covington,  etc,  St.  >R. 
Co.  v.  Barr,  147  Ky.  549.  144  SW  755. 

60.  Ala.— Mobile  Light,  etc.,  R. 
Co.  v.  Hughes,  190  Ala,  216,  67  S 
278;  St.  Louis,  etc.,  R.  Co.  v.  Savage, 
163  Ala.  66.  60  S  113. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Stewart.  68  Ark.  606,  61  SW  169,  82 
AmSR  311. 

Del. — Baldwin  v.  People's  R.  Co., 
23  Del.  81.  76  A  1088  [aff  23  Del. 
383,   72  A  979]. 

D.  C. — Great  Falls,  etc,  R.  Co.  v. 
Hammerly,  40  App.  196. 

111. — Indianapolis,  etc.,  R.  Co.  v. 
Hall,  106  111.  371:  Ruch  v.  Aurora, 
etc.,  R.  Co.,  150  111.  A.  329  [petition 
stricken  out  for  certiorari  243  111. 
474,  90  NE  9241:  Elgin,  etc.,  Tract. 
Co.  v.  Wilson.  120  111.  A.  371  [aff  217 
111.  47,  76  NE  436];  Elgin  City  R.  Co. 
v.  Wilson,   56   111.  A.   364. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Miller.  141  Ind.  633,  37  NE  343; 
Pennsylvania  Co.  v.  Newmeyer,  129 
Ind.  401,  28  NE  860;  Louisville,  etc., 
R.  Co.  v.  Jones,  108  Ind.  661,  9  NE 
476. 

Iowa. — Fitch  v.  Mason  City,  etc. 
Tract.  Co.,  124  Iowa  665,  100  NW 
618 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Constans.  74  SW  705,  25  KyL 
158. 

La. — McMahon  v.  New  Orleans,  R., 
etc.,  Co.,  127  La.  644,  53  S  857,  82 
LRANS   346. 

Mass. — Macy  v.  New  Bedford,  etc., 
R.  Co.,  183  Mass.  291,  66  NE  397. 

Mo. — Johnson  v.  St.  Louis,  etc.,  R. 
Co..  173  Mo.  307,  73  SW  173;  Witters 
v.  Metropolitan  St.  R.  Co.,  151  Mo.  A. 
488.  132  SW  38. 


N.  J. — Stevens  v.  New  Jersey,  etc. 
R.  Co.,  74  N.  J.  L.  237.  65  A  874. 

N.  T.— Barrett  v.  Third  Ave.  R 
Co.,  45  N.  Y.  628;  Schmidt  v.  Coney 
Island,  etc.,  R.  Co.,  26  App.  Div.  391. 
49  NYS  777;  Daub  v.  Yonkers  R. 
Co..  69  Hun  138,  23  NYS  268;  Ludin- 
sky  v.  New  York  City  R.  Co.,  53  Mist 
669,  103  NYS  711;  Seeling  v.  Metro- 
politan St.  R.  Co.,  18  Misc.  381.  41 
NYS  656;  Murray  v.  Brooklyn  City 
R.  Co..  7  NYS  900. 

Oh. — Cleveland,  etc,  R.  Co.  v.  Sites. 
81  Oh.  Cir.  Ct.  167. 

Pa. — Reber  v.  Pittsburg,  etc 
Tract.  Co.,  179  Pa.  339,  36  A  246.  57 
AmSR   599. 

Porto  Rico. — Ramirez  v.  American 
R.  Co.,  17  Porto  RIoo  440,  442  [cit 
Cyc]. 

S.  C. — Stembrldge  v.  Southern  R 
Co.,  65  S.  C.  440,  43  SE  968. 

Tex. — Houston,  etc,  R.  Co.  v. 
Cheatham,  52  Tex.  Civ.  A.  1.  113  SW 
777. 

Va. — Danville  St.  Car  Co.  v.  Payne, 
24  SE  904. 

Wis. — Smith  v.  Milwaukee  Electric 
R.  etc.,  Co..  119  Wis.  336.  96  NW 
828.  r 

[a]  Thus  it  la  negligence  toward 
II     (1)  To  run  a  street  car 


at  an  unusual  rate  of  speed  In  ap- 
proaching a  switch  known  to  be 
dangerous.  Seellg  v.  Metropolitan 
St.  R.  Co.,  18  Misc.  883,  41   NYS  65C. 

(2)  To  run  a  car  entering  a  switch 
with  unusual  force  and  speed  and 
with  a  speed  and  force  highly  calcu- 
lated to  overturn  or  destroy  the 
equilibrium  of  passengers  standing 
on  the  platform  and  aisle  of  the  car. 
Ruch  v.  Aurora,  etc..  R.  Co.,  150  I1L 
A.  329  [petition  stricken  out  for 
certiorari    243    111.    474,   90    NE   924]. 

(3)  To  run  a  street  car  down  grade  at 
an  unusually  high  rate  of  speed, 
there  being  a  curve  at  the  bottom, 
near  which  is  a  ravine,  into  which 
the  car  is  precipitated.  South  Cov- 
ington, etc,  St.  R.  Co.  v.  Constans. 
74  SW  705,  25  KyL  168.  <4)  To  run 
a  train  down  a  grade  and  around  a 
curve  at  a  rapid  rate  over  rotten 
crosstles.  Griffin  v.  Southern  R.  Co.. 
66  S.  C.  77,  44  SE  562.  (5)  To  run 
a  car  around  a  curve  at  such  a  rapid 
rate  of  speed  as  to  throw  a  passen- 

SBr  from  his  seat  or  off  the  car.  South 
ovington,  etc,  St.  R.  Co.  v.  Trow- 
bridge, 163  Ky.  79,  173  SW  371;  Mc- 
Mahon v.  New  Orleans  R..  etc.  Co.. 
127  La.  644.  63  S  857.  32  LRANS 
346;  Macy  v.  New  Bedford,  etc,  B. 
Co.,  182  Mass.  291.  65  NE  397:  Engen 
v.  Chippewa  Valley  R..  etc.  Co..  162 
Wis.  616,  156  NW  460.  (6)  It  is 
wantonly  negligent  for  a  motorman 
to  run  his  car  at  a  high  rate  of 
speed  on  entering  a  station  and  pass- 
ing another  car  on  an  adjoining  track 
which  has  stopped  or  is  stopping  to 
discharge  passengers.  Birmingham 
R.,  etc,  Co.  v.  Landrum,  163  Ala 
192,  45  S  198,  127  AmSR  25.  See  also 
supra  8  1351.  (7)  Running  a  train 
at  '  night  at  sixty  miles  an  hour, 
greatly  in  excess  of  schedule  time, 
over  a  crooked  track,  where  the 
headlight  shines  only  one  hundred 
feet  ahead.  Is  such  negligence  as  will 
make  the  carrier  liable  for  the  in- 
juries of  a  passenger  resulting  from 
the  derailment  of  the  train  by  strik- 
ing a  cow.  St.  Louis,  etc,  R.  Co.  v. 
Stewart.  68  Ark.  606.  61  SW  16S,  82 
AmSR  Sll.  (8)  But,  where  there  is 
evidence  only  that  a  train  came  In 
fast  at  a  station  where  plaintiff, 
with  other  passengers,  was  waiting 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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ordinance;*1  and  in  accordance  with  this  role  it  is 
the  duty  of  the  employee  in  charge  of  the  motive 
power  of  a  train  or  car  to  so  regulate  its  speed  as 
to  have  it  under  control,  and  to  slow  up,  and,  if 
necessary,  to  stop,  when  danger  is  imminent.  Where 
the  rate  of  speed  is  limited  by  statute  or  ordinance, 
it  is  generally  held  to  be  negligence  per  se  to  run 
at  a  greater  rate  of  speed,"3  except  that,  where  a 
regulation  of  speed  is  intended  for  the  benefit  of 
persons  crossing  the  track,  a  violation  of  such  regu- 
lation does  not  raise  an  imputation  of  negligence 
per  se  in  favor  of  an  injured  passenger.84 


[f.  1387]     6.  Sodden  Jerks  and  Jolts.69    It  may 

constitute  negligence  that  the  train  or  car  is  so 
operated  that,  by  jerking  or  jarring,  passengers  are 
imperiled  who  are  properly  conducting  themselves 
with  reference  to  their  transportation,  even  though 
they  may  be  standing  or  moving  for  the  purpose  of 
getting  off  the  conveyance.;  in  this  respect  the  con- 
veyance must  be  operated  with  regard  ^o  the  situa- 
tion of  the  passengers  as  known  to,  or  as  it  should 
be  known  to,  the  employees  in  charge."*  Thus  it 
may  constitute  negligence  to  stop  a  train  or  car 
with  such  suddenness  and  violence  as  to  Cause  in- 


on  the  station  platform  for  its  ar- 
rival, no  Inference  can  be  drawn  that 
the  engineer  was  negligently  running 
at  such  an  excessive  or  unusual  speed 
as  to  endanger  plaintiff.  Savageau 
v.  Boston,  etc.,  R.  Co.,  210  Mass.  164, 
96  NE  67. 

[b]  Usual  speed.— It  is  no  defense 
to  an  action  tor  personal  injuries 
to  a  street  car  passenger,  by  round- 
ing a.  curve  at  too  high  a  speed,  to 
show  that  such  speed  was  usual, 
where  It  was'  not  unavoidable.  Wit- 
ters v.  Metropolitan  St.  R.  Co.,  151 
Mo.    A.   488.   182  SW  38. 

Tc]  Crowded  oar  or  train. — (1) 
Where  the  seats,  aisles,  and  plat- 
form of  a  street  car  are  crowded,  the 
carrier  should  so  regulate  the  speed 
as  to  use  the  highest  degree  of  care 
for  the  safety  of  passengers  consist- 
ent with  the  practical  operation  of 
the  car.  Alton  Light,  etc.,  Co.  v. 
Oiler.  217  111.  16,  76  NE  419,  4  LRA 
NS  399  [aft  119  111.  A.  181].  (2) 
Where  a  person  is  accepted  as  a  pas- 
senger on  a  street  car  which  is  so 
crowded  that  he  is  compelled  to  stand 
on  the  rear  platform  and  hold  on  by 
the  handrail,  and  while  in  this  posi- 
tion, and  wlthput  notice  to  him,  the 
car  is  driven  around  a  curve  in  the 
track  without  slackening  speed,  in 
violation  of  a  rule  of  the  company 
requiring  the  speed  to  be  reduced  one 
half  in  rounding  curves,  and  he  Is 
violently  thrown  from  the  car  and 
injured,  such  facts  are  sufficient  to 
establish  negligence  on  the  part  of 
the  carrier  entitling  the  passenger  to 
recover  for  his  injuries.  Gatens  v. 
Metropolitan  St.  R.  Co.,  89  App.  Div. 
311.  86  NYS  967  [aft  191  N.  Y.  616 
mem,  73  NE  1124  mem];  Lucas  v. 
Metropolitan  St.  R.  Co.,  66  App.  Div. 
406,  67  NTS  838.  (3)  Where  In  such 
a.  case  a  passenger  is  thrown  from 
the  platform  as  the  train  roundB  a 
curve  at  a  speed  of  from  twenty-five 
to  thirty  miles  an  hour,  the  carrier 
is  liable  for  his  Injuries,  although 
an  ordinance  permits  trains  to  run 
thirty-five  miles  an  hour  at  the  place 
of  the  accident.  Chicago,  etc.,  R. 
Co.  v.  Newell,  212  Til.  332,  72  NE  416 
[app  dism  198  U.  S.  679,  25  SCt  801, 
49   £,.  ed.  1171]. 

[d]  Che  conductor  of  a  sUeet 
oar,  being  in  control  of  the  move- 
ments of  the  vehicle,  is  negligent  if 
be  allows  the  motorman  to  proceed 
at  so  excessive  a  rate  of  speed  as  to 
endanger  passengers.  Mobile  Light. 
etc..  Co.  v.  Hughes,  190  Ala.  216,  67 
S   278 

re]"  Sunning  pact  platform*— A 
suburban  electric  railroad  company 
which  Impliedly  invites  passengers 
to  assemble  on  its  platform,  and 
gives  them  reason  to  believe  that  its 
cars  will  be  stopped  on  their  signal, 
is  charged  with  tne  duty,  in  running 
its  cars  past  such  point,  to  take 
reasonable  precautions.  Great  Falls, 
etc,  R.  Co.  v.  Hammerly,  40  App. 
<D.  C.)  196. 

[f]  Knowledge  of  conditions. — 
The  employees  of  a  carrier  are 
charged  with  knowledge  of  the  con- 
dition of  the  carrier's  railroad  track 
at  a  point  where  excessive  speed 
would  be  likely  to  cause  derailment. 
Houston,  etc..  R.  Co.  v.  Cheatham, 
52  Tex.  Civ.  A.  1,  113  SW  777. 

61.  Chicago,  etc.,  R.  Co.  v.  New- 
ell. 212  111.  382.  72  NE  416  [app 
dlsm  198  TJ.  S.  579,  25  SCt  801.  49 
L.  ed.  1171]: 

6ft.    Baldwin    v.    People's    R.    Co., 


23  Del.  81,  76  A  1088  raff  23  Del.  383, 
72  A  979];  Indiana  Union  Tract.  Co. 
v.  Love,  180  Ind.  442,  99  NE  1005; 
McMahon  v.  New  Orleans  R..  etc., 
Co.,  127  La.  544,  53  S  867.  82  LRANS 
346;  Klinger  v.  United  Tract.  Co.,  92 
App.  Div.  100,  87  NYS  864  [mod  181 
NT  Y.  521  mem,  73  NE  1126  mem]; 
Dillon  v.  Forty-Second  St.,  etc.,  R. 
Co.,  28  App.  Div.  404,  51  NYS  146. 
See  also  cases  Bupra  note  60. 

[a]        P— pending  grade. — The 

motorman  must,  if  possible,  descend 
a  grade  at  such  reasonable  speed  as 
to  enable  him  to  retain  control  of 
the  car  and  to  use  all  means  to  stop 
or  check  it  In  case  of  danger  of 
collision,  and  if  he  does  bo  the  com- 
pany la  not  liable  for  Injuries  from 
collision,  if  the  car  was  properly 
equipped  for  its  control.  Eaton  v. 
Wilmington  City  R.  Co.,  24  Del.  436. 
76  A  369. 

63.  James  v.  Oakland  Tract.  Co., 
10  Cal.  A.  785,  108  P  1082;  Illinois 
Cent.  R.  Co.  v.  Andrews,  116  111.  A. 
8;  Dallas  Cons.  Electric  St.  R.  Co.  v. 
Ison.  37  Tex.  Civ.  A.  218,  88  SW  408. 

[a]  Unlawful  apeed. — The  running 
of  a  street  car  at  an  unlawful  rate 
of  speed  la  evidence  of  negligence. 
Johnson  v.  Oakland,  etc..  Electric  R. 
Co.,  127  Cal.  608,  60  P  170. 

[b]  Signals  of  the  approach  of  a 
train  will  not  exonerate  the  carrier 
from  the  charge  of  running  its  train 
In  violation  of  a  speed  ordinance, 
since  such  violation  would  raise  a 
presumption  that  the  rate  of  speed 
was  the  cause  of  striking  a  person 
awaiting  another  train.  Colllson  v. 
Illinois  Cent.  R.  Co.,  239  111.  532. 
88  NE  251. 

[c]  A  repeal  of  a  statute  limiting 
the  speed  of  cars  is  ineffective  to 
deprive  a  person  injured  by  a  viola- 
tion of  such  statute  prior  to  its  re- 
peal of  his  right  to  rely  thereon. 
James  v.  Oakland  Tract.  Co.,  10  Cal. 
A  785.  108  P  1082  (construing  Civ. 
Code  If   3,  6,  Pol.  Code  I   8,  and  St. 

J  1903]  c  156,  amending  Civ.  Code 
501). 

Violation  of  statute  or  ordinance 
as  negligence  generally  see  Negli- 
gence  [29  Cyc  446  et  seq]. 

84.  Walker  v.  Metropolitan  St  R. 
Co.,   (Tex.  Civ.  A.)   161  SW  1142. 

68.  Sudden  movement  of  train  or 
oar  while  passenger  Is  boarding  or 
alighting  see  supra  §5  1858, 1366-1368. 

66.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Yates.  169  Ala.  381,  53  S  91S; 
Birmingham  R.,  etc.,  Co.  v.  James, 
121  Ala.  120,  25  S  847. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Gil- 
breath,  87  Ark.  672,  113  SW  200; 
Midland  Valley  R.  Co.  v.  Hamilton, 
84  Ark.  81,  104  SW  640;  Kansas  City 
Southern  R.  Co.  v.  McGinty,  76  Ark. 
356,    88    SW   1001. 

Cal. — Babcock  v.  Los  Angeles 
Tract.  Co.,  128  Cal.  173,  60  P  780; 
Samuels  v.  California  St.  Cable  R. 
Co.,  124  Cal.  294,  56  P  1116. 

Fla. — Florida  R.  Co.  v.  Dorsey,  69 
Fla.   260,  52  S  963. 

111. — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  13,  50  NE  1019,  66  AmSR 
263,  43  LRA  210;  Jones  v.  Chicago 
City  R.  Co.,  147  111.  A.  640;  North 
Chicago  St.  R.  Co.  v.  Schwarts,  82 
111.  A.  493;  West  Chicago  St.  R.  Co. 
v.  Craig,  67  111.  A.  411. 

Ind. — Winona,  etc.,  R.  Co.  r.  Rous- 
seau, 48  Ind.  A.  248,  93  NE  34,  1028; 
Evansvllle  St.  R.  Co.  v.  Meadows,  13 
Ind.  A.  156,  41  NE  J9J;  Kentucky, 
etc..  Bridge  Co.  v.  Qviinxert,   2   Ind. 


A.  244,  28  NE  338. 

Ky. — Southern  R.  Co.  v.  Neal,  164 
Ky.  121,  176  SW  14;  South  Covington, 
etc.,  St.  R.  Co.  v.  Trowbridge.  163 
Ky.  79,  173  SW  371;  South  Covington, 
etc.,  St.  R.  Co.  v.  Hardy,  152  Ky. 
374,  163  SW  474,  44  LRANS  32. 

La. — McMahon  v.  New  Orleans  R„ 
etc.,  Co.,  127  La.  644,  53  S  867,  32 
LRANS   346. 

Mass. — Bell  v.  New  York,  etc.,  R. 
Co.,  217  Mass.  408,  104  NE  963;  Work 
v.  Boston  El.  R  Co.,  207  Mass.  447, 
93  NE  693;  Pomeroy  v.  Boston,  etc., 
R.  Co.,  172  Mass.  92,  51  NE  523. 

Miss. — Yazoo,  etc.,  R.  Co.  v. 
Thompson,  104  Miss.  351,  61  S  455. 

Mo.— -Smith  v.  Chicago,  etc.,  R.  Co., 
108  Mo.  243,  18  SW  971;  Elliott  v. 
Metropolitan  St.  R.  Co.,  157  Mo.  A. 
517,  138  SW  663;  Flucks  v.  St.  Louis, 
etc,  R.  Co.,  143  Mo.  A.  17,  122  SW 
348;  Moorman  v.  Atchison,  etc.,  R. 
Co.,  105  Mo.  A  711.  78  SW  1089; 
Uges  v.  St.  Louis  Transit  Co.,  102 
Mo.  A.  529,  77  SW  93:  Choate  v.  Mis- 
sourl  Pac  R.  Co.,  67  Mo.  A.  106; 
Jones  v.  Missouri  Pac.  R.  Co.,  31  Mo. 
A.  614. 

Nebr. — Nocita  v.  Omaha,  etc.,  St. 
R.  Co.,  89  Nebr.  209,  131  NW  214. 

N.  J. — Scott  v.  Bergen  County 
Tract.  Co..  64  N.  J.  L.  362,  48  A 
1118;  Consolidated  Tract.  Co.  v. 
Thalhelmer,  59  N.  J.  L.  474,  87  A  132. 

N.  Y. — Bartholomew  v.  New  York 
Cent.,  etc.,  R.  Co.,  102  N.  Y.  716,  7 
NE  623;  Mllliman  v.  New  York  Cent;, 
etc.,  R.  Co.,  66  N.  Y.  642;  Sauter  v. 
New  York  Cent.,  etc.,  R.  Co.,  66  N. 
Y.  50.  23  AmR  18  [off  6  Hun  4461; 
Futoransky  v.  Nassau  Electric  R. 
Co.,  169  App.  Div.  719,  155  NYS  734; 
Eberhardt  v.  Metropolitan  St.  R.  Co., 
89  App.  Div.  660,  75  NYS  46  [aft  174 
N.  YT  522  mem,  66  NE  1107  mem); 
Bradley  v.  Second  Ave.  R.  Co.,  34 
App.  Div.  284,  64  NYS  256;  Hassen 
v.  Nassau  Electric  R.  Co.,  34  App. 
Div.  71,  63  NYS  1069;  Dochtermann 
v.  Brooklyn  Heights  R.  Co.,  32  App. 
Div.  13,  62  NYS  1051  [aff  164  N.  Y. 
596  mem,  68  NE  1087  mem];  Garner 
v.  Forty-Second  St.  R.  Co.,  66  Misc. 
500.   107   NYS   134. 

N.  C. — Nance  v.  Carolina  Cent.  R. 
Co.,  94  N.  C.  619. 

Pa. — White  v.  Columbia,  etc.,  R. 
Co.,  216  Pa.  462,  64  A  676;  Dixey  v. 
Philadelphia  Tract.  Co.,  180  Pa.  401, 
36   A  924. 

S.  C. — Easier  v.  Columbia  R.,  etc 
Co.,  100  S.  C.  98,  84  SE  417,  LRA1916 
D  883;  Appleby  v.  South  Carolina, 
etc.,  R.  Co.,  60  S.  C.  48,  38  SE  237. 

Tex. — Claiborne  v.  Missouri,  etc., 
R.  Co.,  21  Tex.  Civ.  A.  648,  53  SW 
827^57  SW  336. 

Wash. — Ranous  v.  Seattle  Electric 
Co.,  47  Wash.  644,  92  P  382. 

Wis. — Otto  v.  Milwaukee  Northern 
R.  Co.,   148   W4s.   64,   134   NW  157. 

[a]  Standing  passengers. — Where 
street  car  operatives  know  that  a 
passenger  is  standing  it  is  their  duty 
to  operate  the  car  so  as  not  to  throw 
her  off  Irrespective  of  the  reasons 
causing  her  to  arise.  Winona,  etc.. 
R.  Co.  v.  Rousseau,  48  Ind.  A.  248,  93 
NE   34,    1028. 

[b]  slaking  up  train  after  receipt 
of  .passenger. — (1)  Where  a  carrier 
receives  a  passenger  In  one  of  Its 
cars  for  passage  before  making  up 
the  train  of  which  such  car  is  to 
be  a  part,  the  law  requires  the  com- 
pany to  make  up  Its  train,  couple, 
manage,  and  control  Its  cars  and  en- 
gines In  such  a  careful,  skillful,  and 
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jury  to  a  passenger.*'  But  in  order  that  the  above 
rale  may  apply  the  jerk  or  jolt  must  be  unnecessary 
or  unusually  sudden  or  violent;**  such  jerks  and 
jars  as  are  necessarily  incident  to  the  use  of  the 
conveyance,  and  are  not  the  result  of  negligence, 


will  not  render  the  carrier  liable  for  resulting  in- 
juries,*8 particularly  where  the  person  injured,  an 
intending  passenger,  enters  the  train  without  notice 
or  invitation,  at  a  point  where  the  carrier  is  not 


prudent  manner  as  to  carry  the  pas- 
senger with  reaaonable  safety;  and 
it  will  be  liable  for  an  injury  to  the 
passenger  resulting  from  its  neglect 
Of  this  duty,  when  such  passenger  is 
not  wanting  in  ordinary  care.  Hanni- 
bal, etc.,  ft.  Co.  v.  Martin,  111  111. 
219  [aff  11  111.  A.  S8«].  (2)  It  is  the 
duty  of  those  coupling  passenger 
cars  to  use  the  highest  degree  of  care 
usually  exercised  by  ordinarily  pru- 
dent persons  under  like  circum- 
stances." Southern  R.  Co.  v.  Neal, 
164  Ky.  121,  176  SW  14. 

Jfegllgenoe  of  passenger  in  stand- 
ing or  moving  from  one  part  of  the 
car  to  another  while  the  car  is  in 
motion  see  Infra.  |(  1508,   1609. 

67.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Williams,  117  Ark.  329,  175  SW  411. 

Ga. — Garland  v.  Southern  R.  Co., 
Ill   Ga.  862,  36  BE  596. 

111. — Jones  v.  Chicago  City  R.  Co., 
147  III.  A.  640. 

Ho. — Allen  v.  Dunham,  188  Mo.  A. 
193,  176  SW  136;  Willis  v.  St.  Joseph 
R,  etc.,  Co..  Ill  Mo.  A.  680,  86  SW 
667;  Condy  v.  St.  Louis,  etc.,  R.  Co., 
13  Mo.  A.  588   Caff  85  Mo.  791. 

N.  T. — Starkman  v.  Interberough 
Rapid  Transit  Co.,  83  Misc.  62,  144 
NTS  780;  Sheppard  v  New  York  City 
R.  Co.,  56  Misc.   639.  107  NTS  563. 

[a]  Betting  brake*. — It  is  the  duty 
of  a  motorman  so  to  set  his  brakes 
to  stop  his  car  as  not  to  endanger 
the  safety  of  passengers  known  to 
him  to  be  riding  on  the  platform; 
and  where  a  motorman  sets  his 
brake  so  hard  and  In  such  a  manner 
as  to  cause  the  car  violently  to  Jerk 
and  lurch,  and  thereby  and  as  a 
direct  result  thereof  one  passenger 
Is  thrown  against  another  so  that 
such  other  is  pushed  or  thrust  from 
the  platform  on  which  he  was  stand- 
ing, negligence  is  established.  Jones 


v.  Chicago  City  R  Co.,  147  111.  A.  640. 
tb]     The  term  "violent  atop,"  as 
applied  to   the  stopping  of  a  street 


car,  must  be  given  a  relative  meaning 
In  keeping  with  the  circumstances  of 
the  particular  case,  since  a  stop 
which  might  be  inconsequential  to  a 
standing  passenger  In  the  prime  of 
life  may  be  violent  and  highly  in- 
jurious to  an  aged  and  lnflrm  per- 
son. Allen  v.  Dunham,  188  Mo.  A. 
193,  176  SW  135. 

68.  U.  S. — Boston  El.  R.  Co.  v. 
Smith.  168  Fed.  628,  94  CCA  84.  23 
LRANS  890  and  note. 

D.  C. — Connor  v.  Washington  R., 
etc.,  Co.,  43  App.  329-. 

Ga, — Augusta  R..  etc..  Co.  v.  Lyle, 
4  Ga.  A.   113,  80  SE  1075. 

III. — Chicago  City  R.  Co.  v.  Morse,  98 
111.  A.  662  [aff  197  111.  327,  64  NE  804]. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Trowbridge,  163  Ky.  79,  173 
SW  371;  Louisville  R.  Co.  v.  Os- 
borne, 157  Ky.   341,  163  SW  189. 

Mass. — Benolt  v.  Boston,  etc.,  R. 
Co.,  216  Mass.  820,  103  NE  830;  Parte- 
low  v.  Newton,  etc.,  R.  Co.,  196  Mass. 
24,  81  NE  894. 

Mo. — Bartley  v.  Metropolitan  St.  R. 
148  Mo.  124,  49  SW  840. 

[a]  "It  has  been  settled  In  numer- 
ous oases  that  a  passenger  who  is 
Injured  by  the  starting  of  a  car, 
unless  there  are  special  circum- 
stances that  take  him  out  of  the 
general  rule,  cannot  recover  unless 
the  car  is  started  in  a  violent,  un- 
usual or  reckless  manner;  or,  in 
other  words,  started  with  more  than 
the  usual  Jerk  or  lurch  that  attends 
the  starting  of  cars.  Passengers  who 
get  on  street  cars  must  know  that 
when  they  start  there  will  of  neces- 
sity be  a  sudden  slight  jerk  or  lurch 
accompanying  the  forward  move- 
ment, ana  they  must  take  the  risk 
of  being  thrown  out  of  balance  by 
.  this  movement,"  Louisville  R.  Co.  v. 


Wilder,  143  Ky.  436,  439,  186  SW 
892.  To  same  effect  Connor  v.  Wash- 
ington R.,  etc.,  Co.,  48  App.  (D.  C.)  129. 
fb]  Za  order  to  recover  front  a 
cable  railroad  It  Is  not  enough  to 
show  that  there  was  a  jerk,  but  it 
must  affirmatively  appear  that  the 
jerk  was  an  extraordinary  or  un- 
usual one  or  attributable  to  a  de- 
fect in  the  track,  to  an  imperfection 
in    the   car   or   apparatus,    to   a  dan- 

Serous  rate  of  speed,  or  to  unskillful 
andllng  of  the  car  by  the  grlpman. 
Bartley  v.  Metropolitan  St.  R.  Co., 
148  Mo.  124.  49  SW  840. 

69.  U.  S. — Boston  El.  R.  Co.  v. 
Smith.  168  Fed.  628,  94  CCA  84,  23 
LRANS  890  and  note. 

Ala. — Southern  R.  Co.  v.  Johnson, 
144  Ala.  361,  39  S  376,  113  AmSR  48. 

Cal. — Yaeger  v.  Southern  California 
R.  Co.,  6  Cal.  Unrep.  Cas;  879,  51  P  190. 

Ga. — McEwen  v.  Atlanta  R.,  etc., 
Co.,  120  Ga.  1008,  48  SE  391;  Augusta 
R,,  etc.,  Co.  v.  Lyle,  4  Ga.  A.  118, 
60  SE  1075. 

111. — Jones  v.  Chicago  City  R.  Co., 
147  111.  A  640;  Chicago  City  R.  Co. 
Mprse,    98     111.    A.     662     [aff    197 


111.    327,   64   NE   304] 
91  Kan.  388,  137  P  940. 


Kan. — Ewing  v.  Wichita,  etc.,  Co.. 


Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Hardy.  152  Ky.  374,  .153  SW 
474,   44   LRANS  32. 

La. — Vincent  v.  New  Orleans  R., 
etc.,  Co.,  134  La.  654,  64  S  654: 
Philips  v.  St.  Charles  St.  R  Co.,  106 
La.   692,   31  S   135. 

Md. — Dawson  v.  Maryland  Electric 
R.  Co.,  119  Md.  373,  86  A  1041. 

Mass. — Anderson  v.  Boston  El.  R. 
Co.,  220  Mass.  28,  107  NE  376;  Benolt 
v.  Boston,  etc.,  R.  Co.,  216  Mass.  320, 
108  NE  830;  Craig  v.  Boston  El.  R. 
Co..  207  Mass.  648,  93  NE  575:  Work 
v.  Boston  El.  R.  Co.,  207  Mass.  447, 
93  NE  693;  Crowley  v.  Boston  El. 
R.  Co.,  204  Mass.  241,  90  NE  532: 
Tupper  v.  Boston  El.  R.  Co..  204 
Mass.  151.  90  NE  422:  Timms  v.  Old 
Colony  St.  R.  Co.,  183  Mass.  193,  66 
NE  797;  Byron  v.  Lynn,  etc.,  R.  Co., 
177   Mass.    808,   68   NE  1015. 

Mich. — Ottinger  v.  Detroit  United 
R.  Co.,  186  Mich.  106,  131  NW  528, 
34  LRANS  225  and  note,  AnnCasl912 
D  578  and  note. 

Mo. — Bartley  v.  Metropolitan  St. 
R  Co.,  148  Mo.  124,  49  SW  840; 
Bobbin  v.  United  R.  Co.,  169  Mo.  A. 
424,  163  SW  70;  Guffey  v.  Hannibal, 
etc..  R.  Co.,   53    Mo.  A.   462. 

N.  J. — Graf  v.  West  Jersey,  etc., 
R  Co.,  <Sup.£  62  A  838:  North  Hud- 
son County  R.  Co.  v.  Rochat.  10  A 
710;  May  v.  North  Hudson  County 
R.  Co.,  49  N.  J.  L.  445,  9  A  688. 

N.  T.— Winchell  v.  New  York 
Cent.,  etc.,  R.  Co.,  121  App.  Dlv.  52, 
106  NTS  426;  Bollinger  v.  Interur- 
ban  St.  R.  Co.,  60  Misc.  293,  98  NTS 
641;  Needham  v.  Interborough  Rapid 
Transit  Co.,  48  Misc.  522,  95  NTS 
561;  Molloy  v.  New  Tork  City  R. 
Co.,  98  NTS  211. 

N.  C— Usury  v.  Watklns,  162  N.  C. 
760,  67  SE  926. 

Pa. — Barry  v.  Union  Tract.  Co., 
194  Fa.  576,  45  A  321. 

Va. — Norfolk,  etc.,  R.  Co.  v. 
Rhodes,   109  Va.    176.   63  SE  445. 

Wash. — Ranous  v.  Seattle  Electric 
Co.,  47  Wash.   644,  92  P  882. 

W.  Va. — Wensel  v.  City,  etc.,  R. 
Co.,  64  W.  Va.  310,  61  SE  1001. 

"It  Is  settled  that  jerks  while  run- 
ning, jerks  In  stopping  and  starting 
to  let  off  and  take  on  passengers, 
jolts  in  going  over  frogs  or  switch 
points,  and  lurches  In  going  around 
curves  are  among  the  usual  Incidents 
of  travel  in  electric  cars  which  every 
passenger  on  them  must  expect  to 
encounter,  and  that  If  a  passenger  is 
injured  by  such  a  jerk,  Jolt  or  lurch 


the  company  Is  not  liable."  Work  v. 
Boston  El.  R.  Co.,  207  Mass.  447,  448. 
98  NE  698. 

"It  is  a  matter  of  common  learning 
that  electric  cars  cannot  be  run  with- 
out occasional  jerks  and  Jolts,  and 
for  Injuries  to  passengers  arising 
from  the  ordinary  sway  or  lurch  and 
Jerk  of  a  car  there  Is  no  remedy  be- 
cause there  is  no  evidence  of  negli- 
gence; and  this  Is  true  no  matter 
how  vivid  -vigorous  and  vehement 
the  adjectives  employed  may  be  in 
describing  the  movement  of  the  car." 
Anderson  v.  Boston  El.  R  Co..  220 
Mass.    28,    20,    107    NE   376. 

[a]  Illustrations, — (l)  The  unex- 
pected Jarring  of  a  passenger  car. 
variously  described  as  "quite  vio- 
lent," '•terrible,"  "awful."  "very 
severe,"  and  "unexpected,"  as  the 
train  was  passing  over  a  crossover 
switch  used  during  the  repair  of  one 
of  the  railroad  company's  bridges, 
which  resulted  In  a  passenger  who 
was  standing  near  the  open  door  of  a 
car  being  thrown  from  the  car  and 
injured     did     not    constitute     negli- 

fence  on  the  part  of  the  carrier, 
oley  v.'  Boston,  etc,  R.  Co..  193 
Mass.  332,  79  NE  765,  7  LRANS 
1076.  (2)  An  electric  street  car  pas- 
senger Is  not  entitled  to  recover  for 
Injuries  from  falling  In  the  aisle 
when  the  car  came  to  a  stop,  where 
the  motorman  operated  the  car  with 
due  care  and  brought  It  to  a  stop 
with  no  unusual  jolt  Vincent  v. 
New  Orleans  R,  etc  Co.,  124  La. 
664,  64  S  654.  (8)  The  mere  fact  that 
a  passenger  Is  upset,  by  the  motion 
of  an  electric  car  in  starting  does 
not  establish  negligence  In  those 
operating  It.  Ewing  v.  Wichita,  etc.. 
Co.,  91  Ran.  388,  137  P  940.  (4) 
The  fact  that  a  motorman,  when 
about  to  start  or  to  Increase  the 
motion  of  a  heavily  loaded  passenger 
car,  turned  on  the  power  and  re- 
leased his  brake,  so  as  to  cause  a 
?aseenger  on  the  front  platform  to 
all  a  little  to  the  side,  Is  not  evi- 
dence of  negligence  on  the  part  of 
the  motorman.  Faul  v.  North  Jersey 
St.  R.  Co.,  70  N.  J.  L.  795,  59  A  148. 
(5)  The  mere  fact  that  while  a  street 
car  is  rounding  a  curve  a  passen- 
ger Is  injured  by  reason  of  another 
passenger  being  thrown  on  her  Is  In- 
sufficient, In  the  absence  of  excessive 
speed  or  of  the  application  of  more 
power  than  necessary  to  round  the 
curve,  to  justify  a  recovery  against 
the  company  for  the  Injuries  thus 
received.  Merrill  v.  Metropolitan  St. 
R.  Co..  78  App.  Dlv.  401,  77  NTS  121. 
Db]  The  oonstaat  ssarang-  asd 
stopping  of  a  ear  to  avoid  collisions 
with  carriages  crossing  ahead  of  the 
car,  or  because  of  cars  ahead  of  it 
does  not  show  negligence  of  the 
motorman  in  the  operation  of  the 
car.  Craig  v.  Boston  El.  R,  Co.,  207 
Mass.   648,   93   NE  576. 

[c]  Xt  Is  not  negligent  to  start  a 
oar  while  a  passenger  Is  standing  op. 
(1)  unless  the  start  Is  with  an  ex- 
traordinary Jerk  due  to  some  defect 
in  the  track  or  machinery,  or  want  of 
skill  In  the  person  operating  the  car 
or  train.  Pryor  v.  Metropolitan  St. 
R.  Co.,  86  Mo.  A.  367.      (2)  Where  a 

fiassenger  in  a  street  car  stands  up 
n  the  aisle  as  the  car  stops  between 
stations,  and,  although  notified  that 
it  will  soon  start,  remains  standing 
until  it  starts  with  a  Jerk  which 
Injures  her,  the  carrier  is  not  negli- 
gent. Normlngton  v.  Interborough 
Rapid  Transit  Co.,  48  Misc.  626,  » 
NYS   261. 

[d]  Throwing  healthy  woman 
down. — (1)  The  fact  that  an  electric 
street  car  starts  with  a  sudden  jerk 
so  violent  as  to  throw  a  healthy 
woman   off  her   feet   is  not  In  itself 
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accustomed  to  receive  passengers."  In  accordance 
with  this  rule  the  carrier  is  not  liable  where  the 
sudden  jerk  or  jar  is  caused  by  its  efforts  to  avoid 
a  collision,71  or  to  avoid  injury  to  a  person  or  ani- 
mal on  the  track,  unless  this  will  result  in  serious 
injury  to  passengers,72  or  unless  the  carrier  is  guilty 
of  negligence  in  permitting  such  person  or  animal  to 


evidence  of  negligence  on  the  part 
of  the  company  operating  the  car. 
Griffin  v.  Springfield  St.  R.  Co.,  219 
Mass.  56.  106  NE  S51.  (2)  But  If 
this  fact  Is  supplemented  by  the  tes- 
timony of  witnesses  who  have  special 
and  unusual  knowledge  on  the  sub- 
ject that.  If  an  electric  car  starts 
with  a  sudden  jerk  of  such  force  as 
to  throw  down  a  healthy  woman 
while  walking  forward  In  the  car, 
the  cause  is  either  the  Imperfect 
condition  of  the  mechanism  of  the 
car  or  the  Improper  handling  of  the 
controller  by  the  motorman,  there  Is 
.evidence  for  the  jury  of  negligence 
on  the  part  of  the  railroad  company. 
Griffln  v.  Springfield  St.  R.  Co., 
supra. 

[e]  Sale  not  applicable.— The  rule 
that  a  railroad  company  is  not  liable 
for  injuries  resulting  from  the  sway- 
ing and  lurching  of  a  car,  unless  the 
swaying  and  lurching  were  unusual, 
1s  not  applicable  where  the  grava- 
men of  the  action  is  not  laid  as  the 
swaying  and  lurching  of  the  car. 
Teal  v.  St.  Louis,  etc.,  R.  Co.,  186 
111.    A.    38. 

TO.  Raines  v.  Chesapeake,  etc.,  R. 
Co..  68  W.  Va,  694.  70  SB  711,  88 
LRANS   583  and  note. 

71.  Cal. — Yaeger  v.  Southern  Cali- 
fornia R.  Co.,  5  Cal.  Unrep.  Cas.  870, 
51  P  190. 

Mo. — Todd  v.  Missouri  Pac.  R.  Co., 
126    Mo.  A.    684.    106   SW   671. 

N.  J. — Corkhill  v.  Camden,  etc.,  R. 
Co..    69   N.   J.    L.   97,    64   A  622. 

N.  T. — Kantrowlts  v.  Metropolitan 
St.  R.  Co..  63  App.  Dlv.  66,  71  NYB 
394. 

Oh. — Cleveland  City  R.  Co.  v.  Os- 
born.  66  Oh.  St.   45,  68  NB  604. 

[a]  Illustrations.— (l)  Where  the 
engineer  of  a  passenger  train  failed 
to  obey  an  order  to  stop  at  a  station 
where  plaintiff,  a  passenger  on  the 
train,  alleged  that  it  was  to  meet 
and  pass  a  train  going  in  the  oppo- 
site direction,  whereupon  the  con- 
ductor suddenly  and  violently  stop- 
ped the  train  by  the  application  of 
the  air  from  the  rear,  throwing 
plaintiff  against  one  of  the  seats 
and  injuring  her.  defendant,  although 
chargeable  with  negligence  In  pass- 
ing the  station,  in  violation  of  the 
order,  causing  the  necessity  for  the 
sudden  and  violent  stoppage  in  order 
to  prevent  collision,  was  not  negli- 
gent in  making  the  stop  for  that 
purpose.  Todd  v.  Missouri  Pac.  R. 
Co..  126  Mo.  A.  684,  106  SW  671.  (2) 
■Where  a  motorman  of  an  electric 
railroad  started  to  cross  an  Inter- 
secting steam  railroad  after  his  con- 
ductor had  used  proper  care  to  as- 
certain .  that  no  train  was  expected, 
and  while  crossing  at  a  moderate 
speed  a  railroad  train  rounded  the 
curve  at  a  high  rate  of  speed  with- 
out warning,  and  a  collision  seemed 
imminent,  and  the  motorman  In- 
stantly applied  all  power  and  in- 
creased the  speed,  a  verdict  attribut- 
ing negligence  to  the  motorman  on 
theso  facts,  whereby  a  passenger 
was  thrown  to  the  floor  of  the  car 
and  injured,  cannot  be  sustained. 
Corkhill  v.  Camden,  etc.,  R.  Co.,  69 
N.    J.  L.   »7,   64  A  622. 

78.  La. — Basey  v.  Louisiana  R., 
etc..  Co..  137  La.  461.  69  S  824.  LRA 
1916E  964. 

N.  Y.— Dorr  v.  Lehigh  Valley  R. 
Co..  211  N.  Y.  369,  105  NE  652,  LRA 
1915D  368.  AnnCasl916C  763  [aff  162 
App.    Div.    342.    136   NYS    872]. 

Tenn. — Southern  R.  Co.  v.  Brooks, 
126  Tenn.  260.  143  SW  62. 

Vt. — Stewart  v.  Central  Vermont 
R.  Co..  86  Vt.  898.  86  A  745,  44  LRA 
KS    433.    • 

Eng. — Angus  v.  London,  etc.,  R. 
Co..   22  T.  L.   R.   222. 

la]     A    statutory    provision    that, 


whenever  any  person  or  animal  ap- 
pears on  a  track,  every  possible 
means  must  be  employed  to  stop  the 
train  need  not  be  observed  where  so 
to  do  -will  result  in  serious  Injury  to 
passengers  on  the  train.  Southern 
R.  Co.  v.  Brooks,  126  Tenn.  260,  267, 
143  SW  62  (construing  Shannon 
Code  ||  1574-1576,  and  where  the 
court  said:  "The  duty  of  railroad 
companies  to  safely  carry  and  de- 
liver their  passengers  Is  paramount 
to  all  others.  They  contract  to  do 
this,  and  public  policy  demands  and 
requires  a  strict  performance  of  the 
terms  of  the  contract.  This  was  so 
by  the  common  law  in  force  long  be- 
fore the  enactment  of  the  statute, 
and  It  was  not  the  intention  of  the 
legislature  to  modify  or  abrogate  the 
duty  in  favor  of  trespassers.  We 
are  of  the  opinion,  and  hold,  that  the 
precautions  prescribed  should  not  be 
observed,  when  to  do  so  would  Im- 
minently imperil  the  lives  or  limbs 
of  passengers  and  employees  on  the 
train.  The  object  of  the  statute  is 
primarily  to  protect  human  life,  and 
to  construe  It  otherwise  than  here 
done  would  in  many  cases  defeat 
that  object.  But  less  than  Imminent 
danger  of  serious  bodily  injury  or 
death  to  those  on  the  train  will  not 
excuse  observance  of  the  precau- 
tions, especially  when  the  life  of 
one  on  the  road  is  Involved.  In 
other  words,  the  probability  of  slight 
injuries  to  passengers  and  employees, 
or  even  serious  injuries  growing  out 
of  unusual  positions  which  they  may 
at  the  time  occupy,  will  not  excuse 
observance  of  the  statute  for  the 
protection  of  the  life  of  a  trespasser, 
while  not  directly  involved  here,  we 
do  not  think  the  safety  of  passen- 
gers should  be  jeopardized  In  any 
case  to  prevent  Injuries  to  animals 
upon  the  road.  Humanity  and  pub- 
lic policy  require  that  the  duties  of 
railroad  companies  to  their  passen- 
gers and  to  persons  upon  their  roads 
be  reconciled  as  far  as  possible  to 
do  so.  No  hard  and  fast  rule  can  be 
made  applicable  to  all  cases.  Bach 
case  where  conflict  presents  Itself 
must  be  determined  upon  Its  own 
particular  facts.  Where  compliance 
with  any  particular  provision  of  the 
statute,  under  attending  conditions 
and  environments,  such  as  the  speed 
of  the  train,  a  steep  descending 
grade,  a  trestle  or  bridge,  or  other 
circumstance  of  peculiar  danger,  will 
Imperil  the  lives  or  limbs  of  passen- 
gers with  reasonable  certainty,  it 
should  not  be  done.     But  where  the 

filace  of  the  impending  collision  is 
evel.  or  the  speed  of  the  train  rea- 
sonably slow,  or  other  conditions 
exist  from  which  no  great  danger  to 
passengers  will'ordlnarlly  follow,  or 
can  be  anticipated  with  reasonable 
certainty,  usual  conditions  being  con- 
sidered, the  statute  must  be  observed, 
especially  in  favor  of  human  life"). 

73.  Dorr  v.  Lehigh  Valley  R.  Co., 
162  App.  Div.  842,  136  NYS  872  [aff 
211  N.  Y.  869,  105  NE  652,  LRA1915D 
368.    AnnCasl915C   763   and   note]. 

74.  Dorr  v.  Lehigh  Valley  R.  Co., 
211  N.  Y.  369,  105  NE  662,  LRA1915D 
368,  AnnCasl916C  763  [aff  162  App. 
Div.    342,    136    NYS    872]. 

[a]  The  rule  that  the  fireman 
need  not  notify  the  engineer  of  the 
presence  near  the  track  of  a  pedes- 
trian, because  the  engineer  may  as- 
sume that  he  will  leave,  does  not 
apply  where  the  pedestrian  is  mani- 
festly unconscious  of  the  danger. 
Dorr  v.  Lehigh  Valley  R.  Co..  211 
N.  Y.  869,  105  NE  652,  LRA1916D 
368,  AnnCasl918C  763  [aft  152  App. 
Div.    842,    136    NYS    872J. 

75.  U.  S. — Kansas  City  Southern 
R.  Co.  v.  Clinton,  224  Fed.  896.  140 
OCA  840. 


be  on  the  track,78  or  in  failing  seasonably  to  dis- 
cover such  presence  on  the  track.7* 

Passengers  on  freight  or  mixed  trains  assume  the 
risk  of  such  additional  jerking  and  jarring  as  is 
incident  to  the  operation  of  such  trains,  as  distin- 
guished from  passenger  trains,  and  such  jerks  or 
jars  will  not  constitute  negligence;71  but  this  does 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Wyman,  119  Ark.  580,  178  SW 
423;  St.  Louis,  etc.,  R.  Co.  v.  Coy. 
113  Ark.  265,  168  SW  1106;  Arkansas 
Southwestern  R.  Co.  v.  Wingfleld,  94 
Ark.    75,    126   SW   76. 

Ga. — Georgia  Cent.  R.  Co.  v.  Llpp- 
man,  110  Ga.  665,  36  SE  202,  50  LRA 
673;  Ball  v.  Mabry,  91  Ga.  781,  18 
SE  64;  Crine  v.  East  Tennessee,  etc, 
R.   Co.,   84  Ga.   651,    11    SE  656. 

111. — Chicago,  etc.,  R.  Co.  v.  Has- 
zard,  26  111.  373. 

Ind.— Vandalla  R.  Co.  v.  Darby, 
(A.)  108  NE  778;  Indiana,  ate,  R. 
Co.  v.  Masterson,  16  Ind.  A.  823,  44 
NB  1004. 

Kan. — Chicago,  etc.,  R.  Co.  v. 
James,  100  P  641. 

Ky. — Illinois,  etc..  R.  Co.  v.  Vin- 
son, 74  SW  671,  26  KyL  38  Ireh  den 
76   SW  167,  26  KyL  6521. 

Mich. — Frohrlep  v.  Lake  Shore, 
etc.,  R.  Co..  131  Mich.  459.  91  NW 
748;  Moore  v.  Saginaw,  etc.,  R.  Co., 
116  Mich.  103.  72  NW  1112. 

Minn. — Block  v.  Chicago,  etc.,  R. 
Co..   132   Minn.    118,    155  NW  1072. 

Mo. — Wait  v.  Omaha,  etc.,  R.  Co., 
165  Mo.  612.  66  SW  1028;  Parmer  v. 
St.  Louis,  etc..  R.  Co.,  178  Mo.  A. 
679,  161  SW  327;  Tickell  v.  St.  Louis, 
etc..  R.  Co.,  149  Mo.  A.  648,  129  SW 
727;  Ray  v.  Chicago,  etc.,  R.  Co..  147 
Mo.  A.  832,  126  SW  643;  Hawk  v. 
Chicago,  etc.,  R.  Co..  130  Mo.  A.  658. 
108     SW    1119:    Young    v.     Missouri, 


*VCT  »T»  *AA»,  1VUIIK V.  iUIBSUUIl, 

etc.,  R.  Co.,  (A.)  84  SW  175,  113  Mo. 
A.  636,  88  SW  767;  Holland  v.  St. 
Louis,  etc.,  R.  Co.,  106  Mo.  A.  117, 
79  SW  608;  Guftey  v.  Hannibal,  etc., 
R.  Co.,   53   Mo.   A.  462. 

Okl. — St.  Louis,  etc.,  R:  Co.  v.  Gos- 
nell,  23  Okl.  588,  101  P  1126,  22  LRA 
NS  892 

Wash. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  P  889,  LRA 
1916C  356. 

Ont. — Hutchinson  v.  Canadian  Pac. 
R.  Co.,   17  Ont.   847. 

[a]  Other  statement  of  rale.— 
One  who  takes  passage  on  a  freight 
train  will  be  presumed  to  understand 
that  different  cars,  couplings,  and 
brakes  are  used,  and  that  cars  must 
be  coupled  and  shifted  in  the  course 
of  yard  work  at  the  various  stations; 
that  jars  and  jolts  are  incident  to 
the  ordinary  management  and  neces- 
sarily affect  the  equilibrium  of  per- 
sons standing  in  the  car.  Moore  v. 
Saginaw,  etc.,  R.  Co.,  116  Mich.  103, 
72  NW  1112. 

[b]  Illustrations.— (1)  Where  a 
passenger  on  a  freight  train  is  in- 
jured by  a  fall  caused  by  a  sudden 
jolt  in  the  stopping  of  the  train,  but 
there  is  no  evidence  of  any  defect  in 
the  railroad  tracks,  train,  or  appli- 
ances, nor  evidence  tending  to  show 
any  want  of  skill  or  care  on  the 
part  of  its  employees  in  the  manage- 
ment of  its  train,  or  that  it  was  stop- 
ped In  a  negligent  manner,  there  is 
no  liability  on  the  part  of  the  rail- 
road for  such  injuries.  Portuchek  v. 
Wabash  R.  Co.,  101  Mo.  A.  62,  74 
SW  368.  (2)  A  carrier  Is  not  liable 
for  Injuries  to  a  passenger  riding  in 
a  caboose,  owing  to  the  jar  on  the 
stopping  of  the  train,  where  the  jar 
is  not  sufficient  to  throw  the  passen- 
ger from  his  feet  and  there  is  no 
evidence  of  any  defect  In  the  con- 
struction of  the  railroad  or  train  or 
of  any  negligence  in  the  manage- 
ment thereof.  Hedrlck  v.  Missouri 
Pac.  R.  Co.,  196  Mo.  104,  93  SW  268, 
6  AnnCas  793. 

Tc]  "witching.— "It  is  matter  of 
common  knowledge  that  freight 
trains  in  their  switching  operations 
at  stations  stop  and  start  frequently, 
and  that  they  must  necessarily  do  so. 
Such  trains  are  usually  long,  and 
the  men  in  charge  cannot  uniformly 
be  stationed  either  hi  or  near  the 
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not  relieve  the  carrier  from  using  the  highest  de- 
gree of  care  to  prevent  unusual  and  unnecessary 
jolts  and  jars  by  such  trains.™ 

[ft  1388]  7.  Acts  in  Emergencies."  Where  a 
carrier's  employee  is  confronted  with  a  sudden 
emergency,  the  fact  that  he  is  obliged  to  act  quickly 
and  without  a  chance  for  deliberation  must  be 
taken  into  account,78  and  the  failure  on  his  part 
to  exercise  the  best  judgment  the  case  renders  pos- 
sible does  not  establish  lack  of  care  and  skill  on 
his  part  which  renders  the  company  liable,7'  al- 


though it  is  not  necessarily  a  defense  in  sueh  a 
case  that  the  employee  lost  his  usual  ability  to  con- 
trol the  car,  as  a  reasonable  degree  of  presence  of 
mind  is  an  essential  to  his  competency. 

[ft  1389]  8.  Passengers  Aiding  in  Dangerous 
Places.81  Passengers  should  not  be  encouraged  or 
required,  by  reason  of  failure  to  furnish  them  other 
accommodations,  to  ride  in  dangerous  places,  such 
as  on  the  platforms  or  steps  of  railroad  or  street 
cars.81  But  a  carrier  is  not  bound  so  to  restrain 
the  liberty  of  its  passengers  that  the  latter  can  by 


caboose  while  switching  operations 
are  going  on.  Passengers  are  com- 
monly, as  In  this  case,  some  in  the 
car,  some  on  the  front  platform, 
some  on  the  back  platform,  and 
some  on  the  ground.  The  carrier 
could  not  easily  warn  passengers 
every  time  the  (rain  is  to  stop  and 
start  fti  doing  such  work,  and  failure 
to  do  so  is  not  negligence."  Block 
v.  Chicago,  etc.,  R.  Co.,  132  Minn. 
118.    119,   165   NW   1072. 

Care  required  with  reference  to 
passengers  on  freight  trains  see 
supra   I    1304. 

76.  Ark. — St.  Louis,  etc.,  R.  Co. 
v.  Coy,  113  Ark.  266,  168  SW  1106; 
Arkansas  Southwestern  R.  Co.  v. 
Wlngfleld,  84  Ark.  76,  126  SW  76; 
St.  Louis,  etc.,  R.  Co.  v.  Oilbreath, 
87  Ark.  672,  113  SW  200. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Lippman,  110  Ga.  665,  36  SE  202,  50 
LRA  673;  Macon,  etc.,  R.  Co.  v. 
Moore,  108  Ga.  84,  33  SE  889;  Ball 
v.   Mabry,   91   Ga.   781,   18  SE  64. 

111. — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  13.  50  NE  1019,  66  AmSR 
253,  43  LRA  210    [an*  69   111.  A.   363]. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Mas- 
terson,   16  Ind.   A.   323,   44   NE   1004. 

Kan. — Missouri  Pac.  R.  Co.  v.  Hol- 
comb,   44  Kan.   332,  24  P  467. 

Mich. — Moore  v.  Saginaw,  etc.,  R. 
Co..   116  Mich.  103,   72  NW  1112. 

Mo. — Richmond  v.  Missouri  Pac.  R. 
Co.,  162  Mo.  A.  422,  144  SW  168; 
Young  v.  Missouri,  etc.,  R.  Co.,  84 
SW  176  faff  113  Mo.  A.  636,  88  SW 
767];  Holland  v.  St.  Louis,  etc.,  R. 
Co.,  105  Mo.  A.  117,  79  SW  508. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Cox, 
26  Okl.   331,  109  P  611. 

Tenn. — Southern  R.  Co.  v.  Vander- 
griff,   108  Tenn.   14,   64   SW  481. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Buie, 
31  Tex.  Civ.  A.  654,  73  SW  863;  Ft. 
Worth,  etc.,  R.  Co.  v.  Rogers,  24  Tex. 
Civ.   A.   382.   60  SW  61. 

Wash. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  P  889,  LRA 
1916C  355. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co.,  68  W.  Va.  589,  70  SE 
359. 

Wis. — Szezepanskl  v.  Chicago,  etc., 
R.  Co.,   147.W1S.   180,   132  NW  989. 

Care  as  to  passengers  on  freight 
trains  generally  see  supra  I  1304. 

[a]  A  passenger  on  *  mixed  train 
assumes  the  risk  of  usual  and  Inci- 
dental jerks  necessary  to  Its  opera- 
tion, but  not  of  the  extraordinary 
jerks  and  jars  resulting  from  the 
negligence  of  those  operating  the 
train.  Wile  v.  Northern  Pac.  R.  Co., 
72  Wash.  82,  129  P  889,  LRA1916C 
366. 

.  [b]  Extraordinary  dlllgenoe,  as 
applied  to  a  mixed  train,  and  the 
Jolts  and  jerks  occurring  in  connec- 
tion therewith,  Is  that  extreme  care 
which  very  prudent  and  thoughtful 
persons  would  use  on  a  like  train 
under  like  circumstances.  Southern 
R.  Co.  v.  Cunningham,  123  Ga.  90, 
50  SE  979. 

[c]  Illustrations. — (l)  A  passen- 
ger on  a  mixed  train  does  not  as- 
sume the  risk  of  a  jar  occasioned  by 
a  collision  between  the  cars  after  the 
parting  of  a  coupling,  although  it  is 
no  greater  than  those  which  are  cus- 
tomary. Holland  v.  St.  Louis,  etc., 
R.  Co.,  105  Mo.  A.  117,  79  SW  608. 
(2)  A  railroad  is  liable  to  a  passen- 
ger on  a  freight  train  for  Injuries 
caused  by  jerking  the  train,  without 


warning,  after  it  had  stopped  at  {he 
station  platform  at  the  end  of  the 
journey,  and  the  passenger  by  direc- 
tion of  the  conductor  had  risen  in 
his  seat  to  alight.  St.  Louis,  etc.,  R. 
Co.  v.  Cox,  26  Okl.  331,  109  P  611. 
(3)  Where  defendant's  conductor  of 
a  freight  train  on  which  plaintiff's 
horses  were  to  be  transported  knew 
that  plaintiff  intended  to  ride  in  the 
car  with  the  horses,  and  plaintiff 
was  Injured  while  the  car  was  being 
switched,  it  was  not  material  that 
the  conductor  had  no  actual  notice 
that  plaintiff  was  in  the  car  when  It 
was  so  roughly  handled  as  to  cause 
plaintiff's  injury.  Ssesepanski  v. 
Chicago,  etc..  R.  Co.,  147  Wis.  180. 
132  NW  989. 

77.  See  generally  Negligence  [29 
Cyc  434]. 

78.  Tozler  v.  Haverhill,  etc.,  R. 
Co..   187  Mass.    179,   72  NE  963. 

79.  111.— Kelly  v.  Chicago,  etc.,  R 
Co.,   176   111.  A.   196. 

Iowa.— Graham  v.  Chicago,  etc..  R. 
Co.,  143  Iowa  604.  119  NW  708.  122 
NW  678. 

Mass. — Hooper  v.  Bay  State  St.  R. 
Co.,  218  Mass.  251,  105  NE  892;  To- 
iler v.  Haverhill,  etc.,  R.  Co.,  187 
Mass.   179.   72   NB  763. 

Mo.— Willis  v.  St.  Joseph  R.  Light, 
etc.,  Co.,  Ill  Mo.  A.  680,  86  SW  667. 

N.  T. — Kantrowits  v.  Metropoli- 
tan St.  R.  Co.,  63  App.  Dlv.  667  71 
App.   Div.   394. 

But  see  Lewark  v.  Parkinson,  73 
Kan.  553,  86  P  601,  5  LRANS  1069 
(holding  that  where  proprietors  of 
a  line  of  hacks  engaged  in  carrying 
passengers  for  hire  are  sued  for 
damages  sustained  by  a  passenger  in 
a  runaway,  caused  by  the  team  be- 
coming frightened,  an  Instruction  Is 
properly  refused  which  charges  that 
carriers  are  not  liable  for  the  mis* 
taken  exercise  of  judgment  on  the 
part  of  their  employees  in  an  emer- 
gency, nor  for  their  failure  to  act 
with  the  utmost  promptitude  when 
circumstances  afford  no  time  for  de- 
liberation). 

[a]  Use  of  emergency  brake.. — 
Where  the  use  of  an  emergency 
brake  will  involve  a  substantial  In- 
crease of  hazard  to  passengers,  and 
Its  use  is  not  necessary  to  the  res- 
cue of  a  trespasser  riding  outside 
the  vestibule  door,  a  failure  to  use 
the  emergency  brake  to  stop  the 
train  is  not  negligence.  Graham  v. 
Chicago,  etc.,  R.  Co.,  143  Iowa  604, 
119   NW   708,    122    NW-573. 

[b]  Instances  of  no  emergency,— 
(1)  Where  an  elevator  containing  a 
number  of  passengers  becomes 
caught  between  the  second  and  the 
third  floors  of  a  building  so  that  it 
cannot  be  moved  In  either  direction 
by  the  ordinary  appliances,  and  Is 
in  no  danger  of  falling  so  long  as  it 
Is  left  in  that  condition,  there  is  no 
such  emergency  as  would  relieve  the 
owner  from  the  duty  of  exercising 
the  "highest  degree  of  care  and 
skill."  Savage  v.  Joseph  H.  Bau- 
land  Co..  42  App.  Div.  286,  68  NY9 
1014.      (2)    Where   a   female   passen- 

fer  on  a  street  car,  after  the  con- 
uctor  gave  one  bell  and  the  car 
slowed  up,  got  on  the  running 
board  ready  to  alight,  but  made  no 
other  move  to  alight,  and  the  con- 
ductor then  seeing  her  gave  three 
bells  to  stop  the  car  for  fear  she 
would  step  down,  whereupon  It  was 
stopped    with    a    jerk    throwing    her 


off,  the  carrier  1b  not  absolved  from 
liability  for  the  conductor's  negli- 
gence on  rhe  ground  that  he  acted 
when  the  passenger  was  in  apparent 
danger  and  for  her  safety,  and  that 
if  he  made  a  mistake  in  judgment, 
it  was  not  responsible  therefor. 
Sheppard  v.  New  York  City  R  Co.. 
66  Misc.    639,   107   NYS  653. 

[c]  Ike  exlsteno*  of  •  ngnt  on  s> 
street  oar  between  the  conductor 
and  a  negro  passenger.  In  which  the 
conductor  is  stabbed,  does  not  con- 
stitute such  an  emergency  as  Justi- 
fies the  motorman  In  stopping  the 
car  so  suddenly  as  to  disable  its 
motive  power  and  throw  a  passenger 
from  the  car  and  Injure  her.  Willis 
v.  St.  Joseph  R.  Light,  etc  Co.,  Ill 
Mo.   A.    580,    86   SW   667. 

80.  Howell  v.  Lansing  City  Elec- 
tric R.  Co.,  136  Mich.  432,  99  NW  406. 

81.  Duty  to  warn  m  to  danger 
generally  see  supra  |  1336.' 

88.  Ala. — Central  of  Georgia  R 
Co.  v.  Brown,  165  Ala.  493,  51   S  565. 

111. — Stuchly  v.  Chicago  City  R. 
Co.,  182  III.  A.  337;  Union  R,  etc.. 
Co.  v.  Shacklett,  19  111.  A.  145  raff 
119  111.  232,  10  NE  8961, 

Ind. — Terre  Haute  Electric  R.  Co. 
v.  Lauer,   21   Ind.  A.  466,  62  NE  703. 

Mich. — East  Saginaw  City  R.  Co. 
▼.  Bohn.  27  Mich.  503. 

N.  J. — Grieve  v.  North  Jersey  St. 
R.  Co.,  65  N.  J.  L.  409,  47  A  427. 

Okl. — Lane  v.  Choctaw,  etc.,  R.  Co., 
19  Okl.  324,  91  P  883. 

Tex. — International,  etc.,  R  Co.  v. 
Williams,  20  Tex.  Civ.  A.  587.  50  SW 
732. 

W.  Va. — Norvell  v.  Kanawha,  etc* 
R.  Co.,  67  W.  Va.  467.  470,  68  SE  283, 
29  LRANS  325  and  note  [cit  Cyc]. 

B.  C. — Dynes  v.  British  Columbia 
Electric  R.  Co.,  15  B.  C.  429. 

[a]  negligent  failure  to  provide 
o»rs«—  (1)  Where  a  carrier  negli- 
gently and  unreasonably  falls  to  pro- 
vide sufficient  cars,  so  that  the  pas- 
sengers are  compelled  to  ride  on  the 
platforms,  and  the  carrier  then  ac- 
cepts passengers  for  carriage  In  such 
hazardous  places,  it  Is  liable  for 
damages  to  one  Injured  therein,  un- 
less he  has  contributed  to  the  injury 
by  his  own  negligence.  Norvell  v. 
Kanawha,  etc.,  R.  Co.,  67  W.  Va.  467, 
470,  68  SE  288,  29  LRANS  325  [cit 
Cyc].  (2)  A  street  car  company 
which  permits  its  cars  to  become  so 
overcrowded  that  passengers  are  re- 
quired to  ride  on  the  steps  is  guilty 
of  negligence.  Stuchly  v.  Chicago 
City  R.  Co.,  182  111.  A  337. 

lb)  In  baavag-e  car.— -To  absolve 
itself  from  liability  for  injuries  to  a 
passenger  riding  In  a  baggage  car, 
the  carrier.  In  addition  to  adopting 
and  posting  in  a  conspicuous  place 
In  passenger  cars  printed  rules  and 
regulations  forbidding,  and  warning 
passengers  not  to  ride  In  such  bag- 
gage cars,  must  provide  such  pas- 
senger with  proper  accommodations 
In  a  passenger  car.  Lane  v.  Choc- 
taw, etc.,  R.  Co..  19  Okl.  324.  91  P 
883. 

[c]  Tho  not  of  a  condnotor  In  r*- 
q.nesting  a  passenger  to  go  on  the 
platform  (1)  because  of  the  crowded 
condition  of  the  coach  or  car,  is  an 
act  done  In  managing  the  train. 
(Central  of  Georgia  R.  Co.  v.  Brown. 
166  -Ala.  493,  51  S  565),  (2)  and 
amounts  to  a  direction  to  ride  there 
(Terre  Haute  Electric  R.  Co.  v. " 
Lauer,  21  Ind.  A.  466,  52  NB  703). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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no  act  of  their  own  pat  themselves  in  unnecessary 
danger;83  hence  it  is  not  negligence  per  se  to  permit 
passengers  to  ride  on  the  platform  or  footboard  of 
an  open  'car,84  except  as  to  persons  of  immature 
yesvrs.88  If  fare  is  collected  from  a  passenger  and 
he  is  allowed  to  ride  in  a  position  of  danger,  it  is 
the  duty  of  the  carrier  to  exercise  the  proper  de- 
gree of  care  for  him  with  reference  to  the  danger 
to  which  he  is  exposed,88  although  the  carrier  has  a 
rale  prohibiting  passengers  from  riding  in  such 
positions.87  A  carrier's  duty  to  exercise  the  high- 
est degree  of  care  to  passengers  in  the  maintenance 
of  its  traek  and  the  operation  of  the  train  extends 
to  a  passenger  attempting  to  pass  from  one  car  to 
another  of  a  moving  train;88  but  it  is  not  negli- 


gence for  an  elevated  railroad  company  to  permit 
passengers  to  pass  from  one  car  to  another  while 
the  train  is  at  a  standstill,  nor  in  such  circum- 
stances is  it  its  duty  to  warn  passengers  of  the 
existence  of  a  space  between  the  cars. 

[J  1390]  9.  Duty  to  Avoid  Misleading  Passen- 
gers as  to  Movements  of  Trains.80  Passengers  have 
a  right  to  rely  on  information  or  directions  given 
by  the  conductor  or  other  employee  in  charge  of 
the  train  or  car  as  to  its  movements,  and  if  by  such 
information  or  directions  a  passenger  is  misled  into 
a  position  of  danger  whereby  he  is  injured,  the  car- 
rier is  liable  therefor.81  Thus  the  carrier  is. liable 
where  by  reason  of  such  announcements  or  direc- 
tions a  passenger  is  misled  into  going  on  "the  steps 


Overcrowding  generally  see  supra 
I    1382. 

83.  Bridges  v.  Jackson  Electric  R., 
etc..  Co..  88  Miss.  584,  38  S  788,  4 
AnnCas  682. 

84.  Ervln  v.  Peoria  R.  Co.,  179  111. 
A.  409;  Anderson  v.  City,  etc.,  R.  Co., 
42   Or.  605.  71  P  659. 

88.  Hogan  v.  Boston  El.  R.  Co., 
195  Mass.  312,  81  NE  198;  Jackson  ▼. 
St.  Paul  City  R.  Co.,  74  Minn.  48,  76 
NW  956;  Pittsburg,  etc.,  R.  Co.  v. 
Caldwell,  74  Pa.  421.  See  also  Deni- 
son.  etc..  R.  Co.  v.  Carter,  98  Tex. 
196.  82  SW  782.  107  AmSR  626  [rev 
(Civ.  A.)  76  SW  8201  (rule  admitted 
but  held  not  applicable  to  the  facts 
•  of  the  case,  where  the  question  was 
one  of  negligence  on  the  part  of  the 
motorman  In  causing  the  boy  to 
Jump  from  the  car  while  In  motion). 
[a]  The  rear  platform  of  a  street 
car  running  fast  Is  a  place  of  danger 
for  a  boy  riding  thereon,  and  the 
failure  or  the  conductor  to  compel 
him  to  go  inside,  or  to  stop  the  car 
and   put  him  off.   Is  negligence  lm- 

§u  table  to  the  company.     Jackson  v. 
t.   Paul  City  R,  Co.,  74  Minn.  48,  76 
NW  8S6. 

88.  Ala. — Birmingham  R„  etc.,  Co. 
v.   Bynum,  139  Ala.  389,  86  S  736. 

Cal. — Qrlffln  v.  Pacific  Electric  R. 
Co.,  1  Cal.  A.  678,  82  P  1084. 

Conn. — Rosenthal  v.  New  York, 
etc..  R.  Co.,  88  Conn.  65,  69  A  888,  51' 
LRANS  776;  Hinckley  v.  Danbury,  81 
Conn.  241,  70  A  690;  Hesse  v.  Merl- 
den,  etc..  Tramway  Co.,  75  Conn.  671, 
54  A  299. 

Gs. — Augusta  R.,  etc.,  Co.  v.  Smith, 
121    Ga.   29,  48  SB  681. 

111.— Math  v.  Chicago  City  R.  Co., 
243  111.  114,  90  NE  235;  Lake  Shore, 
etc..  R.  Co.  v.  Brown.  123  111.  162,  14 
NE  197,  6  AmSR  510;  Stuchly  v.  Chi- 
cago City  R.  Co..  182  111.  A.  337; 
Madl  v.  Chicago  City  R  Co.,  167  111. 
A.  487. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Trowbridge,  163  Ky.  79.  178 
SW  371;  Louisville  R.  Co.  v.  Dott, 
161  Ky.  759,  171  SW  438,  LRA1915C 
681. 

Me. — Blair  v.  Lewiston,  etc.,  St.  R 
Co..   110  Me.   235,  86  A  792. 

Mass. — Walsh  v.  Boston  El.  R.  Co., 
222  Mass.  276,  110  NE  278;  Dewey  v. 
Boston  El.  R.  Co.,  217  Mass.  599,  105 
NTE  366. 

Mo. — Van  Horn  v.  St.  Louis  Tran- 
sit Co.,  198  Mo.  481,  95  SW  326;  Ma- 
grane  v.  St.  Louis,  etc.,  R.  Co.,  183 
Mo.  119,  81  SW  1158;  Parks  v.  St. 
Louis,  etc.,  R.  Co.,  178  Mo.  108,  77 
SW  70.  101  AmSR  425;  Ely  v.  South- 
west Missouri  R.  Co.,  141  Mo.  A.  708, 
125  SW  833;  Fleming  v.  St.  Louis, 
etc.,  R.  Co.,  101  Mo.  A.  217,  74  SW 
382.    r 

N.  J. — Grieve  v.  North  Jersey  St. 
R.  Co..  65  N.  J.  L.  409,  47  A  427; 
Scott  v.  Bergen  County  Tract.  Co., 
64  N.  J.  L.  362.  48  A  1118  [aff  63.  N. 
J.  L.  407,  43  A  1060]. 

N.  T. — Sheehan  v.  Nassau  Electric 
R.  Co.,  148  App.  Div.  621,  128  NTS 
545;  Horan  v.  Rockwell,  110  App. 
Div.  622,  96  NTS  973;  Lucas  v. 
Metropolitan  St.  R.  Co.,  56  App.  Div. 
405.  67  NTS  833;  Schaefer  v.  Union 
R.  Co.,  29  App.  Div.  261,  61  NTS  431; 
Dillon  v.  Forty-second  St..  etc.,  R. 
Co.,  28  App.  Div.  404,  51  NTS  1^5. 
[10C.J.-62] 


Pa. — Stmkins  v.  Philadelphia  Rapid 
Transit  Co..  244  Pa.  182,  90  A  627; 
Pildish  v.  Pittsburgh  R.  Co.,  61  Pa. 
Super.  196:  Renney  v.  Webster,  etc., 
R.  Co.,  50  Pa.  Super.  679;  Brennan  v. 
Schuylkill  Tract.  Co.,  27  Pa.  Super. 
188. 

R.  I. — Verrone  v.  Rhode  Island 
Suburban  R.  Co.,  27  R.  I.  870,  62  A 
612.  114  AmSR  41. 

Tex. — International,  etc.,  R.  Co.  v. 
Cock.  68  Tex.  718,  5  SW  635,  2  Am 
SR  621;  Beaumont  Tract.  Co.  v. 
Happ,  67  Tex.  Civ.  A  487.  122  SW 
610;  Galveston,  eta,  R.  Co.  v.  Pa- 
tillo,  45  Tex.  Civ.  A.  572,  101  8W  492. 

W.  Va. — Norvell  v.  Kanawha,  etc., 
R.  Co.,  67  W.  Va.  467,  68  SE  288,  29 
LRANS  325. 

[a]  By  riding  in  am  unsafe  place 
(1)  a  passenger  doe*  not  forfeit  his 
right  to  care.  Wlllmott  v.  Corrlgan 
Consol.  St.  R.  Co.,  106  Mo.  635,  16 
SW  600,  17  SW  490.  (2)  The  fact 
that  a  passenger  on  a  street  car  as- 
sumes a  dangerous  position  does  not 
alter  his  character  as  a  passenger, 
nor  alter  the  degree  of  care  that  the 
carrier  owes  to  him.  Birmingham  R., 
etc.,  Co.  v.  Bynum,  139  Ala.  389,  36 
S  736. 

[b]  Sxousably  on  platform. — (1) 
A  carrier  owes  to  a  passenger  in- 
voluntarily, necessarily,  and  right- 
fully riding  on  the  platform  of  a  car, 
the  high  degree  of  care  commen- 
surate with  the  circumstances  and 
Its  act  in  undertaking  to  carry  him 
there,  but  the  liability  of  the  car- 
rier to  one  excusably  riding  on  the 
platform  Is  not  absolute,  and  if  it 
has  used  reasonable  diligence  to  pro- 
vide cars  for  his  safe  carriage,  and, 
with  fair 'excuse  for  failing  to  pro- 
vide them,  exercises  the  increased 
care  demanded  by  the  passenger's 
enforced  position  on  the  platform,  it 
Is  not  liable  for  Injury  to  him  while 
so  riding.  Norvell  v.  Kanawha,  etc., 
R.  Co.,  67  W.  Va.  467,  68  SE  288,  29 
LRANS  325  and  note.  (2)  Where  a 
passenger  is  permitted  to  stand  on 
the  platform  of  a  car,  there  is  Im- 
posed on  the  carrier,  the  duty  of 
handling  the  car  with  increased  care, 
in  view  of  his  exposed  position.  Ma- 
grane  v.  St.  Louis,  etc.,  R  Co.,  183 
Mo.  119,  81  SW  1158.  (3)  Where  a 
passenger  from  necessity  rides  on 
the  running  sideboard  of  the  car 
without  objection,  he  is  entitled  to 
the  same  degree  of  diligence  to  pro- 
tect him  from  dangers  which  are 
known  or  may  readily  be  guarded 
against  as  are  other  passengers; 
that  such  a  passenger  gives  his  seat 
to  a  woman  and  voluntarily  takes  his 
place  on  the  running  board  because 
there  la  no  room  within  the  car  does 
.not  change  the  rule.  Pildish  v.  Pitts- 
burgh R.  Co.,  61  Pa.  Super.  195. 

[c]  Where  a  passenger  electa  to 
rid*  on  the  platform  of  a  street  car 
when  there  is  plenty  of  room  Inside, 
and  Is  thrown  from  the  car  and 
killed  before  it  reaches  decedent's 
transfer  point,  the  test  of  the  car- 
rier's liability  is  not  the  rule  of  care 
required  of  a  passenger  who  Is  leav- 
ing the  car  at  his  destination,  but 
the  care  required  as  to  passengers 
at  other  points  along  the  line.  Ely 
v.  Southwest  Missouri  R.  Co.,  141 
Mo.  A  708,  125  SW  888. 


[d]  Th*  conductor  of  a  train  rep- 
resent* th*  railroad  company  in  rela- 
tion to  the  transportation  of  pas- 
sengers on  hie  train),  and  his  acts  In 
receiving  and  carrying  them  on  the 
platforms  when  the  train  is  over- 
crowded bind  the  company.  Norvell 
v.  Kanawha,  etc.,  R.  Co.,  67  W.  Va. 
467,   68  SE  288,  29  LRANS  325. 

[e]  Speed  Immaterial. — Where  the 
seat  In  a  street  car  which  a  pas- 
senger occupies  at  the  time  of  an 
accident  Is  insecure,  the  conductor 
will  be  presumed  to  have  knowledge 
thereof,  and  If  the  passenger  Is 
thrown  from  the  car  because  of  her 
Insecure  and  dangerous  position  in 
connection  with  the  swaying  of  the 
car,  it  is  immaterial  to  her  right  to 
recover  whether  the  car  is  running 
at  an  excessive  rate  of  speed  or  not. 
Van  Horn  v.  St.  Louis  Transit  Co., 
198  Mo.  481,  96  SW  826. 

[f ]  Knowledge  of  passenger'*  po- 
sition*—Where  the  means  of  knowl- 
edge in  relation  to  the  position  of  a 
passenger  is  in  the  carrier,  the  same 
rule  applies  as  when  actual  knowl- 
edge exists.  Griffin  v.  Pacific  Elec- 
tric R.  Co.,  1  Cal.  A  678,  82  P  1084. 

87.  St.  Louis,  etc..  R.  Co.  v.  Lord. 
109  Ark.  579,  160  SW  851;  Augusta 
R.,  etc.,  Co.  v.  Smith,  121  Ga,  29,  48 
SE  681;  Graham  v.  McNeill.  20  Wash. 
466,  65  P  631,  72  AmSR  121,  48  LRA 
300. 

[a]  Waiver^-A  rule  prohibiting 
passengers  from  standing  on  plat- 
forms while  the  train  or  car  is  in 
motion  is  waived  by  a  failure  to  pro- 
vide sufficient  accommodations  for 
passengers  Inside  the  car.  Graham 
v.  McNeill,  20  Wash.  466.  66  P  631, 
72  AmSR  121,  48  LRA  800. 

88.  Galveston,  etc.,  R.  Co.  v.  Pa- 
tlllo,  45  Tex.  Civ.  A.  672,  101  SW  498. 

Fasmgeway  between  oar*;  vesti- 
bule* generally  see  supra  i  1378. 

89.  Hogan  v.  Boston  El.  R.  Co.. 
195  Mass.   813.  81   NE-  198. 

90.  Information  to  pa*a*ng*rs 
generally  see  supra  I!  1229,  1230, 
1244. 

Misleading  passenger  a*  to  plac* 
of  stoppage  being  the  proper  one  for 
boarding  or  alighting  see  supra 
55    1360.  1361. 

91.  Md. — Baltimore,  etc,  R.  Co.  v. 
Jean,  98  Md.  646.  57  A  540. 

Mass. — Oddy  v.  West  End  St.  R. 
Co.,  178  Mass.  341,  59  NE  1026.  86 
AmSR  482. 

Mo. — Laub  v.  Chicago,  etc.,  R.  Co.. 
118  Mo.  A.  488,  94  SW  550. 

S.  C. — Oliver  v.  Columbia,  etc.,  R. 
Co..  55  S.  C.  641,  83  SE  584. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Jahn, 
18  Tex.  Civ.   A.  74,   43   SW  575. 

Wash. — Bugge  V.  Seattle  Electric 
Co.,  54  Wash.  483,  103  P  824. 

[a]  in  making  announcements 
during  the  transportation  intended  to 
influence  the  actions  of  passengers, 
a  carrier  must  observe  such  care  as 
will  make  them  Intelligible  to  the 
different  classes  of  people  usually 
found  in  public  conveyances  and 
guard  against  possible  misunder- 
standing. Laub  v.  Chicago,  etc.,  R 
Co..  118  Mo.  A.  488,   94   SW  560. 

[b]  Carrier  not  negligent.— Where 
a  passenger  on  a  street  car  signaled 
the  conductor  to  stop  at  the  next 
stopping    point,    and    the   motorman 
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or  platform  of  a  car  from  which  he  is  thrown  by 
a  sudden  movement  of  the  car.*3 

[,  1391]  10.  Duty  to  Injured  Passenger.  It  is 
the  duty  of  a  carrier  to  render  such  care  and  at- 
tention as  common  humanity  would  dictate  to  a 
passenger  who  is  injured  in  an  accident.9*  Thus 
where  a  passenger  falls  or  is  thrown  from  a  train 
or  car,  it  is  the  carrier's  duty  to  stop  the  train  or 
car  and  to  rescue  him,  if  this  can  be  done  'without 
endangering  the  safety  of  other  passengers,"  and 
to  take  him  with  reasonable  promptness  to  a  place 
where  he  can  receive  proper  treatment,*8  or  to 
procure  others  to  render  the  necessary  assistance," 
and  if,  instead  of  so  doing,  the  carrier  leaves  him 


lying  in  a  helpless  condition,  it  is  liable  for  the 
damages  suffered  by  him  through  such  neglect,*1 
although  the  negligence  of  the  passenger  contributed 
to  his  falling  or  being  thrown  from  the  train." 

[$  1392]  J.  Proximate  Cause  of  Injury."  As  in 
other  cases  of  actionable  negligence,1  in  order  to 
hold  the  carrier  liable,  its  wrongful  act  or  omission 
constituting  negligence  must  have  been  the  direct 
or  proximate  cause  of  the  injury  complained  of,' 
and  if  there  were  other  possible  causes,  the  ques- 
tion is  whether  the  negligent  construction,  mainte- 
nance, or  operation  of  the  premises,  roadbed,  ma- 
chinery, or  appliances  was  the  efficient  and  dominant 


stopped  the  car  .because  he  saw  a 
fire  engine  approaching,  and  such 
passenger,  under  the  misapprehen- 
sion that  the  car  had  reached  such 
stopping-  point,  stepped  Into  the 
street  and  was  Injured  by  a  passing 
hose  cart,  since  it  was  proper  to  stop 
the  car,  and  not  customary  to  notify 
passengers  of  the  cause  of  a  stop- 
page from  an  obstruction  in  the 
street,  and  as  the  conductor  who  was 
at  the  rear  of  the  car,  looking  over 
the  closed  gate  on  the  left-hand  aide, 
in  order  to  see  when  the  fire  wagons 
had  passed,  was  attending  to  his 
duty  as  required,  the  company  was 
guilty  of  no  negligence.  Oddy  v. 
West  End  St.  R.  Co..  178  Mass.  341, 
E9  NE  1026.  86  AmSR  482. 

[c]    Pallor*   to   inform  as   negll- 

? 'eiice. — A  railroad  is  negligent  where 
he  conductor  in  charge  of  the  train 
fails  to  inform  a  passenger  that 
there  are  coaches  attached  to  the 
train  in  which  he-  may  continue 
his  journey,  and  he  is  injured  in 
alighting  to  change  cars.  Gulf,  etc., 
R.  Co.  v.  Shelton,  30  Tex.  Civ.  A.  73, 
69  SW  663.  70  SW  359  [aft  96  Tex. 
801.   72    SW   166]. 

99.  Southern  R.  Co.  v.  Roebuck, 
132  Ala.  412,  31  S  611;  Midland  Val- 
ley R.  Co.  v.  Hamilton,  84  Ark.  81, 
104  SW  640:  James  v.  Chicago,  etc., 
-R.  Co.,  81  Kan.  23,  106  P  40. 

Stop  after  call  of  station  see  supra 
I  1361. 

93.  Cincinnati,  etc..  R.  Co.  v. 
Cooper,  120  Ind.  469.  22  NE  340,  16 
AmSR  334.  6  LRA  241;  Yazoo,  etc., 
R.  Co.  v.  Byrd,  89  Miss.  308,  42  S 
286;  Easier  v.  Columbia  R,  etc.,  Co., 
100  S.  C.  96,  84  SB  417,  LRA1916D 
883  and  note. 

[a]  Protection  from  other  train,— 
A  railroad  is  bound  to  know  that 
other  trains  are  running  on  its  own 
road,  and  it  is  under  duty  to  a  pas- 
senger who  Is  thrown  on  its  track 
to  take  steps  to  prevent  injury  to 
him  from  the  danger  which  it  knows 
that  he  is  likely  to  incur  from  its 
trains.  Cincinnati,  etc.,  R  Co.  v. 
Cooper,  120  Ind.  469,  22  NE  340,  16 
AmSR  334,  6  LRA  241. 

[b]  Calling  surgeon^— (1)  A  car- 
rier need  not  call  a  surgeon  where 
the  natural  guardian  of  an  injured 
infant  passenger  is  present  and  dis- 
sents from  Its  calling  a  surgeon. 
Easier  v.  Columbia  R,  etc.,  R.  Co., 
100  S.  C.  96,  84  SE  417,  LRA1915D 
883.  (2)  And  where  a  carrier  injur- 
ing an  Infant  passenger  refused  to 
surrender  him  to  his  parent,  but  took 
him  to  the  carrier's  surgeon.  It  was 
liable  for  the  surgeon's  malpractice. 
Easier  v.  Columbia  R,  etc..  Co.,  100 
S.  C.  96,  84  SE  417,  LRA1916D  883. 

Competency  of  physiolan  or  sur- 
geon called  see  supra  5   1308. 

94.  Reed  v.  Louisville,  etc..  R.  Co.. 
104  Ky.  603,  47  SW  691,  48  SW  416, 
20  KyL  815,  990.  44  LRA  823;  Brice 
v.  Southern  R.  Co.,  86  S.  C.  216,  67 
SE  243,  27  LRANS  768  and  note. 

[a]  Tmty  on  any  officer  of  the 
traln^-That  the  conductor  is  in  con- 
trol of  the  train  will  not  excuse  any 
officer  of  the  train  who  knows  that 
a  passenger  has  fallen  from  it  from 
using  the  highest  degree  of  care  for 
the   safety   of   the   passenger,   either 


in  stopping  the  train  or  in  taking 
other  prompt  measures,  and  his 
failure  to  exercise  such  care  is  a  fail- 
ure of  the  carrier  itself.  Brice  v. 
Southern  R.  Co..  85  S.  C.  216,  67  SE 
243.  27  LRANS  768. 

98.  Yazoo,  etc.,  R.  Co.  v.  Byrd,  89 
Miss.  808,  42  S  286. 

96.  Reed  v.  Louisville,  etc.,  R.  Co., 
104  Ky.  603,  47  SW  591,  48  SW  416. 
20   KyL  815,   990.   44   LRA  823. 

97.  Yazoo,  etc.,  R.  Co.  v.  Byrd,  89 
Miss.   808,  42  S   286. 

98.  Yazoo,  etc.,  R,  Co.  v.  Byrd,  89 
Misc.  308,  42  S  286;  Knepfle  v.  Cleve- 
land, etc.,  R.  Co.,  32  Oh.  Cir.  Ct.  660. 

"It   matters   not  how   negligent  ■  a 

riassenger  may  have  been  In  produc- 
ng  the  injury  for  which  he  sues. 
Such  negligence  does  not  absolve  the 
railroad  from  the  duty  which  it  owes 
him  of  proper  attention  after  an  ac- 
cident shall  have  occurred,  and  if, 
when  injured,  the  railroad  company 
neglects  this;  care,  which  common 
humanity  would  dictate,  and  by  rea- 
son of  this  neglect,  after  the  injury 
has  occurred,  a  passenger  suffers 
damage,  he  may  recover  against  the 
railroad  company  for  its  dereliction." 
Yazoo,  etc.,  R.  Co.  v.  Byrd,  89  Miss. 
308,  321.  42  S  286. 

fa]  Aamateno*  rendered  by  others. 
—A  railroad  company  is  not  guilty 
of  negligence  In  failing  to  back  up  a 
passenger  train  and  to  render  aid  to 
a  passenger  who  had,  a  short  dis- 
tance from  the  station  to  which  he 
had  taken  passage,  fallen  off  from 
the  train,  and  where  a  brother  and 
friends  living  in  the  same  town  knew 
of  the  accident  before  the  trainmen, 
and  were  taking  active  measures  for 
the  relief  of  the  passenger.  Knepfle 
v.  Cleveland,  etc.,  R.  Co.,  82  Oh.  Cir. 
Ct.  660. 

99.  Cross  references! 
Generally  see  Damages   [13  Cyc  25]. 
Acts  of   fellow   passengers   or   other 

third  persons   see   supra   Si    1332- 

1334. 
Acts  of  God,  vis  major,  or  inevitable 

accident  see  supra  |  1336. 
Contributory  negligence  as  proximate 

cause  see  infra  »  1489. 

1.  See  generally  Negligence  [29 
Cyc  6061. 

9.  Ark. — St.  Louis,  etc,  R.  Co.  v. 
Pollock,  93  Ark.  240,  123  SW  790;  St 
Louis,  etc..  R.  Co.  v.  Hook,  83  Ark. 
584,  104  SW  217. 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.  Co..  26  Del.  107,  80  A  1001; 
Eaton  v.  Wilmington  City  R.  Co..  *4 
Del.  435,  75  A  869;  Baldwin  v.  Peo- 
ple's R.  Co.,  23  Del.  81,  76  A  1088 
[aff  23  Del.  383.  72  A  979]. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Wade,  53  Fla.  620,  43  S  776. 

111. — Illinois  Cent.  R.  Co.  v.  Kerr, 
125  111.  A.  363. 

Iowa. — Bloom  v.  Sioux  City  Tract. 
Co.,  122  NW  831. 

Mass. — Sanderson  v.  Boston  El.  R. 
Co..  194  Mass.  337,  80  NE  515. 

Mo. — McGuire  v.  Chicago,  etc.,  R 
Co.,  178  SW  79,  LRA1916F  888;  New- 
comb  v.  New  York  Cent.,  etc.,  R.  Co., 
182  Mo.  687,  81  SW  1069;  McFadden 
v.  Metropolitan  St.  R.  Co.,  161  Mo.  A. 
652,  143  SW  884;  Scott  v.  Metropoli- 
tan St.  R.  Co.,  138  Mo.  A.  196.  120 
SW  131;  Hensler  v.  Stix,  113  Mo.  A. 


162,  88  SW  108;  Saxton  v.  Missouri 
Pac.  R.  Co..  98  Mo.  A.  414,  72  SW 
717. 

Mont. — Taillon  v.  Mears.  29  Mont 
161,  74  P  421,  1  AnnCas  613  (rule  ap- 
plied to  stagecoach  proprietor). 

Nebr. — Bevard  v.  Lincoln  Tract 
Co.,  74  Nebr.  802,  105  NW  635,  3  LRA 
NS  318. 

N.  Y— Mlddleton  v.  Whltridge.  156 
App.  Div.  154,  141  NYS  104  [rev  on 
other  grounds  213  N.  Y.  499,  108  NE 
192,  AnnCaal916C  866  and  note] ;  Ste- 
venson v.  Jollne,  127  App.  Div.  181, 
111  NYS  698;  Horan  v.  Rockwell,  lit 
App.  Div.  622,  ,96  NYS  973  (con- 
curring acts  of  negligence  of  the  car- 
rier); Johnson  v.  Brooklyn  Heights 
R.  Co.,  63  App.  Div.  874,  71  NYS  568; 
Rusk  v.  Manhattan  R.  Co..  46  App. 
Div.  100,  61  NYS  384. 

N.  C. — Penny  v.  Atlantic  Coast 
Line  R.  Co.,  153  N.  C.  286,  69  SE  238, 
82  LRANS  1209. 

Okl. — Shawnee-Tecumseh  Tract  Co. 
v.'  Wollard,  163  P  1189;  St  Louis. 
etc.,  R  Co.  v.  Criner,  41  Okl.  266,  137 
P  706;  Atchison,  etc.,  R.  Co.  v.  Cal- 
houn, 18  Okl.  75,  89  P  207.  11  AnnCas 
681. 

Pa. — Bllotta  v.  Media,  etc.,  Electric 
R.  Co.,  220   Pa.  642,  70  A  123. 

S.  C. — Doolittle  v.  Southern  R  Co, 
62  S.  C.  130,  40  SE  133. 

S.  D. — Reeves  v.  Chicago,  etc.,  B. 
Co..  24  S.  D.  84,  123  NW  498. 

Tex. — Brynlng  v.  Missouri,  etc,  R 
Co.,  (Civ.  A.)  167  .  SW  826;  Dallas 
Cons.  Electric  St  R.  Co.  v.  Ison,  37 
Tex.  Civ.  A.  219.  83  SW  408-  St 
Louis  Southwestern  R.  Co.  v.  Keitt 
(Civ.  A.)   76  SW  311. 

Va. — Board  of  Trade  Bldg.  Corp. 
v.  Cralle,  109  Va.  246,  63  SE  995.  IK 
AmSR  917.  22  LRANS  297  and  note; 
Connell  v.  Chesapeake,  etc..  R.  Co, 
93  Va.  44,  24  SE  467.  57  AmSR  78(. 
82  LRA  792;  Reynolds  v.  Richmond, 
etc.,  R.  Co.,  92  Va.  400.  23  SE  770; 
Norfolk,  etc.,  R.  Co.  v.  Williams.  89 
Va.  165,  15  SE  622. 

Wash. — Anderson  v.  Northern  Pac 
R.  Co.,  88  Wash.  139.  162  P  1001; 
Rice  v.  Puget  Sound  Tract,  etc  Co, 
80  Wash.  47,  141  P  191. 

W.  Va. — Mannon  v.  Camden  Inter- 
state R.  Co..  66  W.  Va.  664,  49  SE 
450. 

Eng. — Cooper  v.  Caledonian  R.  Co, 
4  F.   (Ct.  Seas.)   880. 

"There  must  have  been  injury  sus- 
tained by  the  passenger;  there  must 
have  been  negligence  of  the  employe, 
such  negligence  must  have  been  a 
proximate  cause  of  the  injury:  there 
must  have  been  no  independent 
efficient  cause  Intervening  between 
the  negligence  of  the  employee  and 
the  Injury  to  the  passenger:  the  In- 
jury sustained  must  be  such  as 
should  have  been  contemplated  as  a 
probable  proximate  result  of  the 
negligence.  A  proximate  cause  Is  one 
that  directly  causes,  or  contributes 
directly  to  causing  the  result  with- 
out any  independent  efficient  cause 
intervening  between  the  cause  and 
the  result  or  injury.  The  particular 
injury  sustained  need  not  have  been 
in  fact  contemplated,  but  the  injury 
sustained  must  be  such  as  should 
have  been  contemplated  as  a  natural 
and  probable  proximate  result  or  con- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and 
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cause  producing  the  injury."  The  particular  act  of 
negligence  relied  on  as  constituting  the  grounds  of 
recovery  must  have  been  the  proximate  cause  of  the 
injury.4    If  the  carrier  or  its  employees  were  negli- 


sequence  of  the  cause  or  negligence." 
Florida  Bast  Coast  R.  Co.  v.  Wade, 
63  Fla.  620,  626,  43  S'775. 

[a]  Blocking  station  oxosslag. — 
Where  a  railroad  company  is  guilty 
of  negligence  In  blocking  with  a 
freight  train  the  station  crossing, 
compelling  persons  desiring  to  take 
passage  to  choose  some  other  route, 
and  a  person  while  on  the  way  to  the 
station  sustains  an  Injury,  the  rail- 
road company  Is  not  liable,  unless  its 
negligence  is  the  proximate  cause  of 


the  Injury,   and  the  Injury  ought  to 

have  been  foreseen  in  the  light  of    * 

tending     circumstances.     Mayne     v. 


Chicago,  etc.,  R.  Co..  12  Okl.  10,  6»  P 
933. 

[b]  gemote  oavse*— The  failure 
of  the  employees  In  charge  of  a  train 
to  assist  children  to  board  it  at  a 
station,  necessitating  their  mother  to 
assist  them,  if  negligence,  is  too  re- 
mote to  be  the  cause  of  the  mother's 
Injury,  sustained  while  afterward  at- 
tempting to  alight  from  the  train 
while  In  motion.  Flaherty  v.  Boston, 
etc..  R.  Co..  186  Mass.  567,  72  NE 
6$. 

[c]  Banning-  past  a  street  oross- 
iag  is  not  the  proximate  cause  of  in- 
Jury  to  a  street  oar  passenger  hurt 
In  an  attempt  to  alight.  Lynch  v. 
St.  Louts  Transit  Co.,  102  Mo.  A.  630, 
77  SW  100. 

[d]  Tnahiltty  of  passenger  to  mn- 
terstana  warning  —Where  some  pe- 
culiarity of  an  injured  party,  un- 
known to  defendant  carrier,  whereby 
he  could  not  understand  what  would 
be  a  'sufficient  warning  to  an  ordi- 
nary person,  is  the  proximate  cause 
of  his  Injury,  the  accident  is  to  be 
referred  to  such  party's  misfortune, 
and  not  to  the  negligence  of  defend- 
ant because  of  failure  to  give  an 
effectual  warning.  Bilotta  v.  Media, 
etc..  Electric  R.  Co.,  220  Pa.  642,  70 
A  123. 

[e]  Am  assault  hy  a  eoadsotor  on 
a  passenger  in  the  course  of  an  alter- 
cation with  him  in  reference  to  an 
alleged  defective  pass  cannot  be  con- 
sidered as  the  ordinary  and  reason- 
able, or  even  remotely  probable, 
effect  of  the  carrier's  negligence  in 
writing  a  wrong  date  on  the  pass. 
St  Louia,  etc-  H.  Co.  v.  Harrison,  76 
Ark.  430,  89  SW  53. 

[f  ]  A  tntajaaa's  set  la  leading  a 
pistol  to  a  passenger  is  not  the  prox- 
imate cause  of  the  injury  to  a  second 
passenger  shot  by  a  third  who  at- 
tempts to  shoot  the  passenger  who 
borrowed  the  pistol  while  the  latter 
Is  trying  to  shoot  him;  and  hence  the 
carrier  Ts  not  liable  for  such  injury. 
Penny  v.  Atiantio  Coast  Line  R.  Co., 
153  N.  C.  296,  69  SB  238,  32  LRANS 
1209. 

[gl  Falling  to  direct  passenger  to 
right  oar.  ■  Where  a  passenger  Is  in- 
jured by  falling  on  a  platform  as  he 
is  stepping  off  from  a  train  which  he 
has  boarded  thinking  that  it  is  the 
train  he  wants,  defendant's  negli- 
gence In  falling  to  direct  plaintiff  to 
the  right  car  Is  not  too  remote  to 
justify  a  recovery,  since  the  fact  that 
the  danger  attendant  on  alighting 
from  the  train  is  increased  by  the 
further  negligent  act  of  defendant  in 
reference  to  the  condition  of  the  plat- 
form does  not  relieve  defendant  from 
liability   for  the  first  act   of   negll- 

Sence  on   the  ground  of  remoteness, 
ewcomb  v.  New  York  Cent.,  etc.,  R. 
Co..  182  Mo.  687.  81  SW  1069. 

3.  Union  Pac.  R.  Co.  v.  Evans,  52 
Nebr.  60,  71  NW  1062. 

[a]  Befeot  tn  approach  to  plat- 
form^—In  determining  whether  the 
structural  defect  of  the  approach  to 
a  passenger  platform,  or  the  damp- 
ness of  the  platform  at  the  time,  was 
the  proximate  cause  of  the  slipping 
of  plaintiffs  foot  and  his  consequent 
Injury,  the  Inquiry  should  be,  Is  the 
original  defect  an  efficient  and  dom- 
inant   cause,    which    put    the    other 


cause  in  operation?  Union  Pac  R. 
Co.  v.  Evans,  62  Nebr.  50,  71  NW 
1062. 

4.  Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Schepman.  171  Ind.  71,  84  NE  988 
[rev  (A.)  82  NE  998]. 

Ky. — Cumberland  R.  Co.  v.  Hemp- 
hill, 169  Ky.  519,  184  SW  883. 

Mass. — Blanchette  v.  Holyoke  St. 
R.   Co.,   175   Mass.    61,   66   NE   481. 

Mich. — Foley  v.  Detroit,  etc,  R. 
Co..  179  Mich.  686,  146  NW  186. 

Mo. — Ray  v.  Chicago,  etc.,  R.  Co., 
147   Mo.  A.   332,   126  SW  543. 

Tex. — Barnes  v.  Hewitt,  (Civ.  A.) 
162  SW  286;  Ft.  Worth,  etc.,  R.  Co. 
v.  Work.  (Civ.  A)  100  SW  962; 
Latimer  v.  St  Louis  Southwestern  R. 
Co.,  40  Tex.  Civ.  A.  614,  90  SW  665. 

See  also  cases  supra  note  2. 

[a]  Illustrations. — (1)  A  passen- 
ger injured,  not  because  the  train 
was  made  up  in  violation  of  Burns 
Annot.  St.  (1901)  I  5191,  forbidding 
in  the  formation  of  a  passenger  train 
the  placing  of  a  baggage  car  in  the 
rear  of  a  passenger  car,  but  because 
the  baggage  car  attached  to  the  rear 
of  the  passenger  car  had  an  open  and 
exposed  platform,  cannot  recover  for 
the  negligent  and  unlawful  placing 
of  the  baggage  car  in  the  rear  of  the 
passenger  car  contrary  to  I  5191, 
since  that  was  not  the  proximate 
cause  of  his  injury.  Pittsburgh, 
etc.,  R.  Co.  v.  Schepman,  171  Ind. 
71.  84  NE  988  [rev  (A.)  82  NE  998]. 
(2)  The  aot  of  a  trainman  in  mis- 
informing a  passenger  as  to  name  of 
the  station  is  not  the  cause,  proximate 
or  remote,  of  injuries  caused  by  the 
train  starting  as  he  was  boarding  It 
after  having  discovered  the  mistake. 
Foley  v.  Detroit,  etc.,  R.  Co.,  179 
Mich.  586,  146  NW  186.  (3)  Where 
a  freight  train  passenger  attempts 
to  board  it  while  moving  and  actu- 
ally grabs  the  handrods  and  gets  his 
feet  on  the  caboose  steps  and  is 
then  thrown  off  by  a  jerk  of  the 
train,  any  antecedent  negligent  acts 
of  the  operatives  Inducing  him  to  at- 
tempt to  get  on  could  not  ,be  the 
legal  cause  of  the  Injury.  Ray  v. 
Chicago,  etc.,  R.  Co..  147  Mo.  A.  332. 
126  SW  643.  (4)  Where  a  passen- 
ger in  attempting  to  board  a  train 
slipped  and  fell  by  reason  alone  of 
the  icy  condition  of  the  car  steps,  the 
fact  that  the  railroad  company  may 
also  have  been  negligent  in  not  pro- 
viding a  portable  step  Is  not  a 
ground  of  reoovery.  Ft.  Worth,  etc. 
R.  Co.  v.  Work,  (Tex.  Civ.  A.)  100 
SW  962.  (5)  Where  a  passenger 
was  injured  by  an  alleged  sudden 
and  premature  start  of  the  train 
while  she  was  attempting  to  alight 
at  a  station,  the  carrier's  alleged 
negligence  In  failing  to  provide  ves- 
tlbuled  cars  to  prevent  passengers 
from  being  thrown  oft  or  from  jump- 
ing off  the  train  while  in  motion  was 
not  the  proximate  cause  of  the  in- 
jury. Latimer  v.  St.  Louis,  etc.,  R. 
Co.,  40  Tex.  Civ.  614.  90  SW  665. 

[b]  "If  a  carrier  Is  negligent  tn 
two  particulars,  and  neither  negli- 
gent act  alone  is  sufficient  to  cause 
an  injury,  but  both,  acting  concur- 
rently, are  the  proximate  cause  of  a 
wreck  and  subsequent  injury,  the 
carrier  is  liable."  Sproule  v.  St. 
Louis,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
91   SW    657.  658. 

Matters  to  ho  proved  generally 
see  Infra  1   1419. 

B.  Ala. — Birmingham  R..  etc.,  Co. 
v.  Butler,  136  Ala.  388.  83  S  33; 
Alabama  Great  Southern  R.  Co.  v. 
Arnold.   SO  Ala.   600,   2  S  337. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Jackson.  118  Ark.  391,  177  SW  88, 
LRA191BB  668:  Kansas  City  South- 
ern R.  Co.  v.  Worthington,  101  Ark. 
128,    141    SW    1173. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  883,  147  P  964;  Johnson  v. 
Oakland,  etc.,  R.  Co.,  127.  Cal:  608. 
60  P  170.     ... 


gent,  and  the  injury  resulted  mediately  or  immedi- 
ately from  such  negligence,  then  the  carrier  is 
liable,  although  there  may  have  been  an  intervening 
cause  not  chargeable  to  the  carrier's  fault,1  except 

Colo. — Denver,  etc.,  R.  CO.  v.  Be- 
dell. 11  Colo.  A.  139,  54  P  280. 

Del. — Flinn  v.  Philadelphia,  etc. 
R.  Co..  6  Del.  469. 

D.  C— Great  Falls,  etc.,  R.  Co.  v. 
Hammerly,    40   App.    196. 

Ga. — Southern  R.  Co.  v.  Webb,  116 


Ga.  152,  42  SE  395,  59  LRA  109. 

111. — Kordick  v.  Chicago  R.  Co., 
187    111.    A.    74. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Cooper,  120  Ind.  469,  22  NE  340,  16 
AmSR  334,  6  LRA  241;  Terre  Haute,' 
etc.  Tract.  Co.  v.  Hunter,  (A.)  Ill 
NE  844;  Chicago,  etc.,  R.  Co.  v. 
Mitchell,  56  Ind.  A.  364,  105  NE 
396;  Louisville,  etc.,  Tract  Co.  v. 
Worrell,  44  Ind.  A.  480,  86  NE  78; 
Richmond  St.,  etc,  R.  Co.  v.  Bever- 
ley, 43  Ind.  A.  105,  84  NE  658,  86 
NE   721. 

Ky. — Davis  v.  Paducah  -R.,  etc, 
Co.,  113  Ky.  267,  68  SW  140,  24  KyL 
136. 

La. — Landphere  v.  Illinois  Cent 
R.    Co.,   132   La.   361.   61    S    399. 

Md. — Western  Maryland  R.  Co.  v. 
State,    96    Md.    637,    53   A   969. 

Mass. — Well  v.  Boston  El.  R.  Co., 
218  Mass.  397,  105  NE  983;  Stever- 
man  v.  Boston  El.  R.  Co.,  205  Mass. 
S08.  91  NE  919;  Lockwood  v.  Boston 
El.  R.  Co.,  200  Mass.  537,  86  NE 
934,  2.2  LRANS  488;  Toohy  v.  Mc- 
Lean, 199  Mass.  466,  85  NE  578. 

Minn. — Krai  v.  Burlington,  etc, 
R.  Co.,  71  Minn.  422,   74  NW  166. 

Miss. — Yaxoo,  etc.,  Valley  R.  Co. 
v.  Roberts,  88  Miss.  80,  40  S  481. 

Mo. — McDonald  v.  Metropolitan 
St.  R.  Co..  219  Mo.  468,  118  SW  78, 
16  AnnCas  810;  Buck  v.  People's  St 
R.,  etc,  Co.,  108  Mo.  179,  18  SW 
1090;  Adams  v.  Missouri  Pac.  R. 
Co.,  100  Mo.  655,  12  SW  637,  13  SW 
509;  Weber  v.  Kansas  City  Cable  R. 
Co.,  100  Mo.  194,  12  SW  804.  13  SW 
687.  18  AmSR  541,  7  LRA  819;  Wil- 
liams v.  Chicago,  etc,  R  Co.,  169 
Mo.  A.  468,  155  NTS  64;  Hooper  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  A. 
329,  102  SW  58;  Green  v.  Missouri, 
etc.,  R.  Co..  121  Mo.  A.  720,  97  SW 
646;  Laub  v.  Chicago,  etc.,  R.  Co., 
118  Mo.  A.  488,  94  SW  550;  Becker 
v.  Lincoln  Real  Est,  etc.,  Co.,  118 
Mo.  A  74.  93  SW  291-  Willis  v.  St 
Joseph,  R..  etc..  Co.,  Ill  Mo.  A.  580, 
86  SW  567;  Estes  v.  Missouri  Pac 
R.  Co.,  110  Mo.  A.  725,  86  SW  627; 
Parker  v.  St.  Louis  Transit  Co.,  108 
Mo.  A  465,  83  SW  1016;  Scamell  V. 
St.  Louis  Transit  Co.,  102  Mo.  A 
198.   76  SW   660. 

N.  H — Boothby  v.  Grand  Trunk 
R.  Co.,  66  N.  H.  342,  34  A  167. 

N.  J. — Newark,  etc,  R.  Co.  v.  Mc- 
Cann,  68  N.  J.  L.  642,  34  A  1062,  33 
LRA    127. 

N.  T. — Smith  v.  British,  etc. 
Royal  Mall  Steam  Packet  Co.,  86 
N.  T.  408;  Macer  v.  Third  Ave.  R. 
Co.,  47  N.  T.  Super.  461. 

Oh. — Cleveland,  etc..  Tract.  Co.  v. 
Ward,  27  Oh.  Clr.  Ct.  761. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  370.  58  SE  3,  122  AmSR  574. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Bell,  (Civ.  A.)  166  SW  1;  St.  Louis 
Southwestern  R.  Co.  v.  Gresham, 
(Civ.  A.)  140  SW  483;  Citizens'  R. 
Co.  v.  Farley.  (Civ.  A.)  136  SW  94; 
St.  Louis  Southwestern  R.  Co.  v. 
Bryant,  46  Tex.  Civ.  A.  601,  103  SW 
237;  Gulf,  etc,  R.  Co.  v.  Redeker, 
(Civ.  A.)  100  SW  362;  St.  Louis 
Southwestern  R.  Co.  v.  Duck,  (Civ. 
A.)72   SW    446. 

Wash. — Rice  v.  Puget  Sound 
Tract.,  etc.  Co.,  80  Wash.  47,  141  P 
191;  Atkeson  v.  Jackson,  72  Wash. 
233.    130    P    102. 

Wis. — Davis  v.  Chicago,  etc.,  R. 
Co.,  98  Wis.  470,  67  NW  16,  1132, 
67  AmSR  935,   83  LRA  654. 

Ont — Morrison  v.  Pere  Marquette 
R.  Co.,  27  Ont  L.  271,  551,  15  Can. 
R.  402  [ail  28  Ont.  L.  319,  12  Dom 
LR   344.   15   CanRCas  406.   4   OntWN 
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in  cases  where,  although  the  carrier  is  negligent, 
there  is  an  intervening  independent  cause  for  the 
injury,  not  the  result  -of  the  carrier's  negligence 


or  other  wrong;   in  such  case  the  carrier  is  not 
liable."    Thus,  where  the  passenger  is  not  given  a  rea- 


[a]  Bnahllng  passenger  to  alight. 

— (1)  If  there  Is  negligence  in  fail- 
ing to  exercise  proper  care  to  enable 
the  passenger  to  alight  safely,  and 
he  receives  an  injury  in  connection 
with  alighting,  the  carrier  will  be 
liable,  although  the  danger  In  doing 
so  Is  increased  by  some  physical  in- 
firmity or  disability  under  which  the 
passenger  is  laboring.  Krai  v.  Bur- 
lington, etc.,  R.  Co..  71  Minn.  422, 
74  NW  166.  (2)  Where  a  freight 
train  carrying  passengers  slows 
.down  as  though  to  stop  at  a  station 
where  it  is  required  to  stop  to  per- 
mit a  passenger  to  alight,  and  the 
passenger  leaves  the  caboose  and 
proceeds  to  the  steps  preparatory  to 
alighting,  and  on  discovering  that 
the  train  will  not  stop  attempts  to 
alight  and  is  injured,  if  as  matter  of 
law  he.  In  acting  as  he  does.  Is  not 

?uilty  of  contributory  negligence,  the 
allure  to  stop  the  train  at  the  station 
Is  the  proximate  cause  of  the  In- 
Jury,  the  act  of  the  passenger  in 
alighting  being  only  an  incidental 
cause  contributing  to  the  injury  in- 
duced by  the  carrier's  negligent  fail- 
ure to  stop.  Kansas  City  Southern 
R.  Co.  v.  Worthington,  101  Ark.  128, 
141   SW  1173. 

[b]  Xt  the  accident  and  conse- 
quent Injury  are  such  as  might  have 
fm  anticipated  (1)  In  the  exercise 
of  the  high  degree  of  care  aqd  fore- 
sight required  of  the  carrier  as  a 
consequence  of  negligence,  the  car- 
rier is  liable  therefor.  Chicago,  etc., 
R.  Co.  v.  Grimm,  25  Ind.  A.  494,  57 
NE  640  (holding  that  the  negligence 
in  operating  a  train  with  the  locomo- 
tive in  its  rear  was  the  proximate 
cause  of  injuries  sustained  by  a  pas- 
senger who  was  thrown  against  an 
object  In  the  car  when  the  train  col- 
lided with  a  horse  on  the  track,  since 
the  consequences  of  sb  running  were 
not  so  unnatural  or  unusual  that 
they  could  not  have  been  foreseen); 
Davis  v.  Chicago,  etc.,  R.  Co.,  93 
Wis.  470,  67  NW  16,  1132,  67  AmSR 
935,  33  LRA  664.  (2)  It  Is  not  nec- 
essary that  the  exact  injuries  re- 
ceived should  have  been  foreseen  as 
a  probable  result  of  the  negligent 
act  of  the  carrier's  servant,  but  only 
that  a  reasonably  prudent  man  In 
view  of  all  the  facts  would  have  an- 
ticipated some  like  injury.  Vlcks- 
burg,  etc..  R.  Co.  v.  Jackson,  (Tex. 
Civ.  A.)  133  SW  925.  (3)  Defining 
the  term  "proximate  cause"  as  that 
which  naturally  and  probably  caused 
the  Injury,  that  is,  the  cause  which 
leads  up  to  or  might  naturally  be 
expected  to  produce  the  result.  Is 
too  restricted,  for  whether  it  might 
naturally  be  expected  to  produce  the 
result  or  not,  If  it  was  the  cause 
which  did  produce  it,  it  was  the 
proximate  cause.  Cleveland,  etc.. 
Tract.  Co.  v.  Ward,  27  Oh.  Cir.  Ct 
761. 

[cl  fceaviag  an  Injured  passenger 
on  the  track  exposed  to  great  and 
known  peril,  and  incapable  of  car- 
ing for  himself,  is  the  proximate 
cause  of  his  injury  or  death  by  being 
run  over  by  a  train.  Southern  R. 
Co.  v.  Webb,  116  Ga.  162,  42  SE  395, 
69  LRA  109;  Cincinnati,  etc.,  R.  Co. 
v.  Cooper,  120  Ind.  469,  22  NE  340, 
16    AmSR    334,    6    LRA    241. 

[d]  Negligent  direction  to  passen- 
ger.— Where  a  passenger  Is  induced, 
to  leave  the  train  by  the  negligent 
direction  of  the  carrier,  and  he  ob- 
serves ordinary  care  In  attempting 
to  regain  it,  the  carrier  Is  liable  for 
an  injury  received  by  the  passenger, 
regardless  of  what  other  negligent 
cause  cooperated  In  producing  the 
injury.  Laub  v.  Chicago,  etc.,  R. 
Co.,  118  Mo.  A.  488,  94  SW  550. 

[e]  Overcrowdings— (1)  The  neg- 
ligence of  a  carrier  in  permitting  its 
car  to  be  overcrowded  is  the  proxi- 
mate cause  of  injury  to  a  passenger 
who  is  pushed  off  the  car  by  another 


passenger  who  is  pushing  his  way 
through  the  crowd  to  get  into  a  po- 
sition  to  alight.     Knaisch  v.   Joline, 


through  the  crowd  to  get  into  a  po- 
sition to  alight.  Knaisch  v.  Joline 
138     App.     Div.     854,     123     NTS     412 


[dist  McVay  v.  Brooklyn,  etc.,  R. 
Co.,  113  App.  Div.  724,  99  NTS  266]. 
(2)  The  negligence  of  a  carrier  in 
overcrowding  Its  cars,  compelling  a 
passenger  to  ride  on  the  platform, 
from  which  he  Is  pushed  by  the  Jost- 
ling of  other  passengers,  is  a  prox- 
imate cause,  the  casualty  being  one 
which  the  carrier  might  reasonably 
have  foreseen,  although  it  could  not 
have  foreseen  the  particular  circum- 
stances. International,  etc.,  R.  Co. 
v.  Williams,  20  Tex.  Civ.  A.  587,  50 
SW    732.      (3)    Where   a    trolley    car 

?iassenger  standing  on  a  step  within 
he  vestibule  Is  forced  outward  so  as 
to  collide  with  a  trolley  pole  at  the 
side  of  the  track  in  consequence  of 
the  swaying  of  the  crowd  in  the 
vestibule  and  by  the  swinging  motion 
of  the  car,  and  the  conductor  negli- 
gently falls  to  exercise  care  for  the 
safety  of  the  passenger,  the  act  of 
the  passengers  in  the  vestibule  in 
pushing  the  passenger  outward  be- 
yond the  side  of  the  car  is  not  an 
Independent  agency,  but  the  proxi- 
mate cause  .  of  the  accident  is  the 
negligence  of  the  conductor.  Tolle- 
man  v.  Sheboygan  Light,  etc.,  Co., 
148  Wis.  197.  134  NW  406.  (4)  Neg- 
ligence of  an  elevator  operator  in 
allowing  overcrowding  which  caused 
the  fall  of  the  elevator  is  the  prox- 
imate cause  of  injury  to  a  passen- 
ger therein,  resulting  from  acts  of 
her  fellow  passengers  In  attempting 
to  escape.  Champagne  v.  Hambur- 
ger, 169  Cal.  683,  147  P  954. 

[f]  Explosion  or  Are  oauatag 
panlo. — Where  the  negligence  of  a 
carrier  produces  a  flash  of  fire  fol- 
lowed by  smoke  in  the  oar,  causing 
a  panic  among  the  passengers, 
whereby  a  passenger  is  Injured,  that 
negligence  Is  the  proximate  cause  of 
the  Injury,  provided  the  conduct  of 
the  passengers  Is  such  as  might  rea- 
sonably be  expected  under  similar 
circumstances.  Louisville,        etc.. 

Tract.  Co.  v.  Worrell,  44  Ind.  A.  480, 
.86  NE  78:  Davis  v.  Paducah  R.,  etc, 
Co.,  113  Ky.  267,  68  SW  140,  24  KyL 
135;  Steverman  v.  Boston  El.  R.  Co., 
205  Mass.  508,  91  NE  919  (holding 
that,  where  an  explosion  occurred  in 
the  heating  apparatus  in  an  electric 
car,  accompanied  by  an  outburst  of 
flame  which  set  Are  to  the  dress  of 
a  female  passenger,  personal  Injuries 
received  by  such  passenger  while  at- 
tempting in  her  fright  to  escape  the 
danger  must  be  treated  in  assessing 
damages  as  the  direct  result  of  the 
accident,  although  she  was  not  in  fact 
Injured  by  the  Are) ;  Agnew  v.  Met- 
ropolitan St  R.  Co.,  178  Mo.  A.  119. 
166  SW  1110;  Logan  v.  United  R.  Co., 
166  Mo.  A.  490,  148  SW  444  (holding 
that,  where  a  rootorman  after  an 
explosion  In  the  controller  box  per- 
mits the  car  to  run  for  several  blocks 
after  the  explosion,  and  flames  be- 
gin, there  is  a  causal  connection 
between  the  panic  among  the  passen- 
gers by  which  a  passenger  receives  a 
nervous  shock  and  the  negligence  of 
the  motorman). 

6.  U.  S. — Atchison,  etc.,  R.  Co.  v. 
Calhoun.  213  U.  S.  1,  29  SCt  821,  63 
L.  ed.  671  trev  18  Okl.  76,  89  P  2071: 
Winfrey  v.  Missouri,  etc.,  R  Co.,  194 
Fed.  808,  114  CCA  218;  Minneapolis 
St.  R.  Co.  v.  Odegaard,  182  Fed.  56, 
104  CCA  496;  Gwyn  v.  Cincinnati, 
etc..  R.  Co.,  166  Fed.  88,  83  CCA  648. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Standlfer,  190  Ala.  260,  67  S  391; 
McElvane  v.  Central  of  Georgia  R. 
Co.,  170  Ala.  526,  54  S  489,  34  LRANS 
716. 

Ark. — St  Louis  Southwestern  R. 
Co.  v.  Harrison,  121  Ark.  404,  181 
SW  280. 

Cal. — Kauffman  v.  Machin  Shirt 
Co.,  167  Cal.   606,  140  P  15;  Cary  v. 


Los  Angeles  R.  Co..  157  Cal.  699. 
108  P  682.  27  LRANS  764,  21  Ann 
Cas  1829  and  note. 

Colo. — Snyder  v.  Colorado  Springs, 
etc.,  R.  Co.,  36  Colo.  288,  86  P  686.  118 
AmSR  110.  8  LRANS  781;  Denver, 
etc..  R.  Co.  v.  Pilgrim,  9  Colo.  A. 
86,   47  P  667. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Wade.  63  Fla.  620.  43  S  775. 

Ga. — Burnett  v.  Rome  R,  etc..  Co.. 
7  Ga.  A.   323,   66  SE  803. 

111. — Schlauder  v.  Chicago,  etc, 
Tract.  Co.,  253  111.,  164.  97  NE  211 
[rev  160  111.  A.  309];  South  Chicago 
City  R.  Co.  v.  Dufresne.  200  111.  466. 
66  NE  1075  [aff  102  111.  A.  4981; 
North  Chicago  St.  R  Co.  v.  O'Donoell 
115    III.   A.   110. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Whltakei\  165  Ky.  590,  177  SW  441; 
Illinois  Cent.  R.  Co.  v.  Gunterman. 
135  Ky.  438,  122  SW  514;  Berry  v. 
Louisville,  etc,  R.  Co.,  109  Ky.  727. 
60  SW  699,  22  KyL  1410. 

La. — Cronan  v.  Crescent  City  R. 
Co.,  49  La.  Ann.  66,  21  S  163;  De 
Many  v.  Morgan's  Louisiana,  etc..  R, 
etc.,  Co.,  45   La.   Ann.   1329,   14  S  61. 

Md. — Cumberland,  etc.  Electric  R 
Co.  v.  Thompson.  102  Md.  193,  62  A 
241. 

Mass. — Gibson  v.  International 
Trust  Co.,  186  Mass.  464,  72  NE  70. 

Mich. — Vandercook  v.  Detroit,  etc.. 
R.  Co.,  125  Mich.  459,  84  NW  616. 

Miss. — Royston  v.  Illinois  Cent  R 
Co..  67  Miss.  376.  7  S  320. 

Mo. — Sweany  v.  Missouri,  etc..  R. 
Co.,  167  Mo.  A.  137.  151  SW  198;  Fry 
v.  St.  Louis  Transit  Co.,  Ill  Mo.  A. 
324,  85  SW  960. 

N.  J. — Robertson  v.  West  Jersey, 
etc,  R.  Co..  79  N.  J.  L.  1S6,  74  A  100; 
Flynn  v.  Consolidated  Tract.  Co.,  67 
N.  J.  L.  546,  52  A  369. 

N.  Y. — Fanlxsl  v.  New  Tork,  etc., 
R.  Co.,  113  App.  Div.  440.  99  NTS 
281-  Roedecker  v.  Metropolitan  St. 
R  Co..  87  App.  Div.  227.  84  NTS  300: 
Maillefert  v.  Interborough  Rapid 
Transit  Co..  60  Misc.  ICO,  98  NTS 
207;  Goldberg  v.  Interurban  St  R  i 
Co..  90  NYS  347. 

Okl.— -Stephens  v.  Oklahoma  City 
R.  Co.,  fe8  Okl.  840,  114  P  611,  33  LRA 
NS  1007. 

Or. — Benvle  v.  Portland  R,  etc.. 
Co.,  79  Or.  639,  156  P  266. 

Pa. — Kurfess  v.  Harris/*  196  Pa. 
386.  46  A  2. 

Tex. — Southern  Kansas  R  Co.  v. 
Emmett,  (Civ.  A.)  139  SW  44;  Mis- 
souri, etc..  R  Co.  v.  Smith,  (Civ.  A.) 
133  SW  695;  San  Antonio,  etc,  R  Co. 
v.  Trigo,  (Civ.  A.)  101  SW  254;  Chi- 
cago, etc.,  R.  Co.  v.  Grasg,  36  Tex. 
Civ.  A.  102,  81  8W  9S;  8t  Louis,  etc.. 
R.  Co.  v.  Caseday,  (Civ.  A.)  40  SW 
198;  Sickles  v.  Missouri,  etc,  R  Co. 
13  Tex.  Civ.  A.  434,  35  SW  493. 

Va. — Virginia  R..  etc.  Co.  v.  God- 
sey,  117  Va,  167,  83  SE  1672. 

Wis. — Hempton  v.  Green  Bay,  etc., 
R  Co.,  162  Wis.  62.  165  NW  S2T; 
Kline  v.  Milwaukee  Electric  R.,  etc 
Co.,  148  Wis.  184,  131  NW  427,  Ann 
Casl912C  276  and  note;  Davis  v.  Chi- 
cago, etc..  R  Co.,  93  Wis.  470,  i~ 
NW  16,  1132,  57  AmSR  935,  S3  LRA 
654. 

"The  severe  rule  of  care  and  dili- 
gence which  the  law  imposes  upon 
carriers  of  passengers  does  not  ex- 
tend so  far  as  to  make  one  liable 
for  an  Injury  to  a  passenger  from 
an  accident  which  is  not  the  reason- 
able, natural,  and  probable  result  of 
the  situation,  and  which  could  not 
have  been  foreseen  by  the  carrier  in 
the  exercise  of  that  degree  of  care 
which  the  law  demands  of  him. 
Stephens  v.  Oklahoma  City  R  Co.. 
28  Okl.  340,  847,  114  P  611.  S3  LRA 
NS  1007  and  note.  To  same  effect 
Florida  East  Coast  R.  Co.  v.  Wade, 
63  Fla.  620.  43  S  776. 

[a]  A  guar*  rail  (1)  on  street 
cars  does  not  necessarily  prevent 
passengers  from  alighting  from  the 


For  lata* 


i,  developments  and  changes  in  the  law  see  cumulative  Annotations,  sum  title,  page  and  note  number. 
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sonable  opportunity  to  slight,  but  is  carried  put 
his  destination  or  the  proper  place  for  alighting, 
the  carrier  will  not  be  liable  for  injury  suffered  by 
the  passenger  after  alighting  without  injury,  if 
the  subsequent  injury  is  not  such  as  could  have 
been  anticipated  as  ■  the  result  of  being  carried 
beyond  the  place  for  alighting,  and  is  not  in  itself 
due  to  any  fault  of  the  carrier,7  although,  if  the 
place  or  circumstances  ase  not  proper  for  the  alight- 
ing of  the  passenger,  the  carrier  will  be  liable  for 
injuries  naturally  resulting  from  his  getting  off 
there.8 
Negligence  need  not  be  sole  cause.     It  is  not 


side  of  the  car  on  which  It  Is  placed. 
It  Is  a  mere  warning  against  such 
an  act.  and  Its  absence  Is  not  the 
proximate  "cause  of  Injury  to  a  per- 
son alighting  from  a  mpvlng  car  In 
front  of  a  car  going  in  the  opposite 
direction.  North  Chicago  St.  R.  Co. 
v.  Canfleld.  118  111.  A.  353.  (2)  The 
absence  of  a  railing  or  guard  across 
the  end  of  an  elevated  platform  can- 
not be  considered  a  proximate  cause 
of  the  accident,  where  a  person  at- 
tempts to  board  a  car  on  an  elevated 
road  at  a  station  after  the  gate  has 
been  closed  and  the  car  {s  moving, 
and  after  being  carried  beyond  the 
station  platform  falls  and  Is  killed. 
Lauterer  v.  Manhattan  R.  Co..  128 
Fed.  540.  83  CCA  38. 

[b]  Msoonduot  of  tUrd  parson. — 
A  carrier  is  not  liable  for  Injuries 
to  a  passenger  arising  from  the  mis- 
conduct of  third  persons  unless  the 
wrongful  conduct  is  actually  fore- 
seen in  time  to  prevent  the  injury  or 
is  of  such  nature  and  Is  perpetrated 
under  such  circumstances  that  it 
■might  have  been  anticipated.  Nash- 
ville, etc..  R.  Co.  v.  Crosby,  183  Ala 
237.  82  S  889. 

[c]  TSnUffhted  waiting  room. — An 
assault  by  a  negro  on  a  female  pas- 
senger in  an  unllghted  waiting  room 
after  dark  is  not  such  a  proximate 
conseoueiice  of  the  carrier  s  failure 
to  light  the-  room  as  to  charge  it 
with  having  foreseen  the  danger  and 
render  It  liable  therefor.  Prokop  v. 
Gulf,  etc..  R.  Co.,  34  Tex.  Civ.  A. 
620,  79  SW  101. 

[d]  Overcrowding.— While  the 
violation  of  Civ.  Code  It  2102.  2184, 
218S,  providing  that  a  carrier  of  pas- 
sengers must  not  overcrowd  or  over- 
load Its  vehicle,  must  provide  a  suf- 
ficient number  of  vehicles  to  accom- 
modate all  passengers  who  can 
reasonably  be  expected  to  require 
carriage  at  the  time,  and  must  pro- 
Tide  every  passenger  with  a  seat, 
will  establish  negligence,  it  will  not 
authorise  recovery  for  Injury  to  a 
passenger  while  alighting  from  being 
thrown  by  the  starting  of  the  car, 
on  the  unauthorized  signal  of  another 
passenger,  where  this  Is  not  shown 
to  have  any  direct  and  causal  con- 
nection with  the  Injury.  Cary  v.  Los 
Angeles  R.  Co.,  467  Cal.  699,  108  P 
882,   72  LRANS  764,  21  AnnCas  1S29. 

[e]  Formation  of  trabu— The  fact 
that  a  train  was  Improperly  made  up 
does  not  Justify  a  recovery  by  a  pas- 
senger thereon  for  injuries  received 
In  a  derailment  which  resulted 
wholly  from  a  totally  Independent 
cause.  Denver,  etc.,  R.  Co.  v.  Pil- 
grim, 9  Colo.  A.  86,  47  P  667. 

[f]  Oblld  on  platform— The  act 
of  the  conductor  In  calling  the  pas- 
senger, a  boy  ten  years  old,  to  the 
platform  as  the  car  neared  his  des- 
tination was  not  negligence  rendering 

•  the  carrier  liable  for  Injury  to  the 
boy  caused  by  his  Jumping  from  the 
car  as  the  conductor  at  the  proper 
time  and  place  gave  the  signal  for 
stopping,  although  the  rules  of  the 
•carrier  prohibited  children  from 
standing  on  the  platform.  Cronan  v. 
Crescent  City  R.  Co.,  49  La,  Ann.  66, 
21  S  163. 

7.  Ark. — Jewell  v.  St.  Louis,  etc., 
R.  Co.,  82  Ark.  698,  102  SW  370. 

Cal. — Benson  v.  Central  Pac.  R. 
-Co.,  98  Cal.  45,  32  P  809,  33  P  206. 

6a, — Bailey    v.    Georgia,    etc,    R.° 


Co.,  144  Ga.  139,  86  SB  326;  Savan- 
nah, etc,  R.  Co.  v.  Wall,  96  Ga.  328, 
23  SE  197. 

Ind. — Dresslar  v.  Citizens'  St.  R. 
Co.,  19  Ind.  A.  3S3.  47  NE  661; 
Louisville,  etc.,  R.  Co.  v.  Holsapple, 
12  Ind.  A.  301,  38  NE  1107. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Bell, 
1  Kan.  A.  71,  41  P  209. 

Me. — Conway  v.  Lewlaton,  etc.. 
Horse  R.  Co.,  90  Me.  199,  38  A  110. 

Mass. — White  v.  West  End  St.  R. 
Co.,  165  Mass.  522,  43  NE  298. 

Mich. — Lewis  v.  Flint,  etc.,  R.  Co., 
54  Mich.  56,  19  NW  in,  62  AmR 
790. 

Miss. — Natchez,  etc.,  R.  Co.  v. 
Lambert.  89  Miss.  310,  54  S  836,  37 
LRANS  264  and  note. 

Mo. — Haley  v.  St.  Louis  Transit 
Co.,  179  Mo.  30,  77  SW  731,  64  LRA 
296;  Sira  v.  Wabash  R.  Co..  115  Mo. 
127,  21  SW  905,  37  AmSR  386;  Henry 
v.  St  Louis,  etc.,  R.  Co.,  76  Mo.  288, 
43  AmR  762. 

N.  Y.— Minor  v.  Lehigh  Valley  R. 
Co.,  21  App.  Div.  307,  47  NTS  307. 

Pa. — South  Side  Pass.  R.  Co.  v. 
Trich,  117  Pa  390.  11  A  627,  2  Am 
SR  672.  But  see  Reimard  v.  Blooms- 
burg,  etc..  R.  Co.,  228  Pa.  384,  77  A 
660  (holding  that,  where  a  carrier 
negligently  carried  a  female  passen- 
ger beyond  her  station  and  compelled 
her  to  alight  at  the  next  station  In 
a  dark  night  and  drizzling  rain  with 
two  children  and  a  large  Dasket,  and 
she  could  not  reach  the  highway 
leading  back  to  her  destination  be- 
cause of  the  mud  and  walked  along 
the  tracks  pointed  out  to  her  as  the 
best  way  to  go  and  fell  and  was 
injured,  the  carrier  .  was  liable  for 
the  injuries  sustained,  as  It  ought 
reasonably  to  have  anticipated  that 
she  would  walk  back  on  the  track, 
so  that  Its  negligence  was  the  proxi- 
mate cause  of  the  Injury). 

Tex. — International,  etc.,  R.  Co.  v. 
Foulard,  66  Tex.  603,  1  SW  624,  69 
AmR  632;  Texas,  etc.,  R.  Co.  v.  Beck- 
wftrth,  11  Tex.  Civ.  A.  153,  32  SW 
347;  Texas,  etc.,  R.  Co.  v.  Woods,  8 
Tex.  Civ.  A.  462,  28  SW  416. 

Va. — Jammlson  v.  Chesapeake,  etc., 
R.  Co..  92  Va.  327,  23  SE  758,  53  Am 
SR  813. 

Eng. — Hobbs  v.  London,  etc.,  R. 
Co.,  L.  R.  10  Q.  B.  Ill,  5  ERC  381. 

[a]  An  Injury  reoelvad  by  a  pedes- 
trian by  slipping  on  an-loy  sidewalk 
is  not  a  circumstance  which  a  street 
railway  company  should  foresee 
would  be  the  probable  consequence 
of  its  negligence  in  carrying  such 
person  who  is  a  passenger  beyond 
the  street  at  which  she  desires  to 
alight  from  the  cat.  Haley  v.  St. 
Louis  Transit  Co.,  179  Mo.  30,  77  SW 
781,  64  LRA  295. 

[b]  Hot  wanton  wrong. — The  act 
of  a  street  railway  company  in  fall- 
ing to  stop  the  car  in  obedience  to 
a  passenger's  signal  at  the  crossing 
nearest  to  her  residence.  In  conse- 
quence of  which  she  is  carried  to  the 
next  crossing,  cannot  be  said  to  con- 
stitute a  wanton  wrong,  so  as  to 
make  such  act  the  proximate  cause 
of  an  injury  to  such  passenger  re- 
ceived by  slipping;  on  the  sidewalk 
while  she  is  walking  back  to  her 
home.  Haley  v.  St.  Louis  Transit 
Co..  179  Mo.  30,  77  SW  731,  64  LRA 
295. 

S.  111.— Chicago  Terminal  Trans- 
fer Co.  v.  Sohmelllng,  x97  IU.  619,  64 


necessary,  however,  that  the  negligence  of  the  car- 
rier shall  be  the  sole  cause  of  the  resulting  injury; 
even  though  there  is  an  accompanying  cause  not 
chargeable  to  the  carrier,  yet  if  the  carrier's  negli- 
gence contributes  to  the  injury  it  is  liable  therefor." 
Therefore  it  is  immaterial  that  in  connection  with 
the  accident  causing  injury  to  the  passenger  there 
is  negligence  or  wrongful  act  of  a  third  person, 
such  as  the  negligence  of  those  managing  a  train, 
car,  or  vehicle  with  which  the  train  or  car  in  which 
the  passenger  is  riding  collides,  or  the  like;  it  is 
enough  that  the  negligence  of  the  carrier  contributes 
in  some  way  or  concurs  with  the  negligence  of  third 

NE  714  [all  99  111.  Al  677]. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Barnes,  35  Ind..  A.  486.  74  NE  582; 
Cincinnati,  etc.,  R.  Co.  v.  Worthing- 
ton,  30  Ind.  A.  663,  66  NE  557,  66  NE 
478,  96  AmSR  365. 

Mo. — Cossitt  v.  St.  Louis,  etc.-,  R. 
Co.,  224  Mo.  97,  123  SW  569;  Griffith 
v.   Missouri  Pac.   R.   Co.,   98   Mo.   168, 

II  SW  559;  Evans  v.  St.  Louis,  etc., 
R.  Co.,  11  Mo.  A.  463. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Mlsslldlne,  (Civ.  A.)  167  SW 
245.    , 

Man.-;-Guay  v.  Canadian  Northern 
R.  Co..  15  Man.  275. 

[a]  Failure  to  provide  proper 
place  for  alighting. — The  fact  that 
a  passenger  while  standing  on  the 
space  between  two  tracks  provided 
by  a  carrier  as  the  place  for  passen- 

?;ers  to  leave  the  train  Is  struck  and 
njured  by  a  train  on  the  other  track 
belonging  to  another  carrier  does 
not  relieve  the  first  carrier  from  li- 
ability, the  failure  to  provide  a 
proper  place  for  alighting  being  a 
proximate  cause  of  the  accident. 
Chicago  Terminal  Transfer  R.  Co.  v. 
Schmelllng,  197  111.  619,  64  NE  714 
[aff  99  111.  A.  577]. 

8>.  Ala — Irwin  v.  Louisville,  etc, 
R.  Co.,  161  Ala.  489.  60  S  62,  135  Am 
SR  153,  18  AnnCas  772. 

Oa.! — Georgia  R.,  etc.  Co.  v.  Mc- 
Allister, 126  Ga  447,  64  SE  957,  7 
LRANS   1177. 

IU. — Ward  v.  Chicago  City  R.  Co., 
237  111.  683.  86  NE  1111;  Johnson  v. 
Coey,  237  111.  88,  86  NE  678,  21  LRA 
NS  81. 

Ky.— Bowling  Green  R.  Co.  v. 
Lewis,  157  Ky.  675,  163  SW  769; 
Louisville,  etc..  Mall  Co.  v.  Barnes, 
117  Ky.  860,  79  SW  261,  25  KyL  2036, 

III  AmSR   273,   64   LRA   674;   Louis- 
ville, etc.,  R.  Co.  v.  Fox,  11  Bush  495. 

Mo. — Ephland  v.  Missouri  Pac.  R. 
Co.,  67  Mo.  A.  147. 

N.  T. — Sheridan  v.  Brooklyn  City, 
etc.,  R.  Co.,  36  N.  T.  89,  1  Transcr. 
A.  49,  34  HowPr  217,  93  AmD  490; 
McCabe  v.  Manhattan  R.  Co.,  3  Silv. 
Sup.  824,  6  NTS  418. 

Tex. — Bonner  v.  Wingate,  78  Tex. 
333,  14  SW  790;  Baker  v.  Texas,  etc., 
R.  Co.,  (Civ.  A.)  168  SW  263;  Mis- 
souri, etc,  R.  Co.  v.  Harrison,  66  Tex. 
Civ.  A.  17,  120  SW  264-  St.  Louis 
Southwestern  R.  Co.  v.  Wallace,  32 
Tex.  Civ.  A.  312,  74  SW  581. 

Wash. — Hendrlckson  v.  Grays  Har- 
bor R.,  etc.,  Co.,  88  Wash.  145,  152  P 
992;  Rice  v.  Puget  Sound  Tract,  etc., 
Co..  80  Wash.  47,  141  P  191. 

[a]  Accident  primary  oanse*— 
Where  the  primary  cause  of  an  in- 
jury to  a  street  car  passenger  is 
pure  accident  without  fault  of  the 
Injured  party,  but  defendant's  neg- 
ligent act  Is  a  cooperating  or  cul- 
minating cause,  or  the  accident  would 
not  have  resulted  except  for  such 
act,  such  negligence  Is  the  proximate 
cause  for  which  defendant  is  liable. 
Rice  v.  Puget  Sound  Tract,  etc.,  Co., 
80  Wash.  47,  141  P  191. 

[b]  Automobile  aooldsnt. — Although 
a  collision  between  an  automobile 
carrying  passengers  and  a  street  car, 
resulting  in  Injury  to  a  passenger 
in  the  automobile,  occurred  by  reason 
of  the  breaking  of  a  brakerod  on 
the  automobile  owing  to  a  latent  de- 
fect in  such  rod,  the  driver  of  the 
automobile  was  liable,  where  the  ac- 
cident would  not  have  happened  if 
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persons  in  causing  the  accident  complained  of.10 
In  such  cases  the  carrier  and  the  third  person 
whose  negligence  has  concurred  with  that  of  the 
carrier  in  causing  the  injury  are  jointly  or  sepa- 
rately liable  therefor.11 

[J  1393]  £.  Damages— 1.  In  General12  Follow- 
ing the  general  rule  of  damages,  a  passenger  who 
has  sustained  injury  through  the  carrier's  negli- 
gence or  breach  of  duty  is  entitled  to  compensation 
for  both  the  direct  and  the  consequential  results  of 


the  act  or  omission  complained  of,  the  consequential 
damages  being  limited  to  those  which  are  the  proxi- 
mate results  of  the  wrong  done  ;u  and  not  including: 
those  which  are  too  remote,  as  not  being  the  legal 
or  natural  result  of  the  negligence  or  wrong." 
Where  a  passenger  has  received  personal  injuries 
by  reason  of  the  carrier's  negligence,  he  is,  as  a 
general  rule,  entitled  to  full  compensation  for  all 
damages  past,  present,  and  prospective,  including 
the  pecuniary  loss,  physical  and  mental  suffering, 


he  had  had  his  machine  under  con- 
trol as  he  was  approaching  the  car. 
Johnson  v.  Coey,  237  111.  88.  86  NE 
678,  21  LRANS  81. 

10.  U.  S. — Washington,  etc..  R.  Co. 
v.  Hlckey,  166  U.  S.  521.  17  SCt  661, 
41  L.  ed.  1101;  Pittsburgh  R.  Co. 
v.  Glvens.  211  Fed.  885.  128  CCA 
263  (collision  between  street  car  and 
automobile). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Shaw,  94  Ark.  15.  125  SW  654.  140 
AmSR  98. 

Cal. — Bond  v.  San  Francisco  United 
R.  Co..  24  Cal,  A.  157,   140  P  982. 

111. — Chicago  City  R.  Co.  v.  Shaw, 
220  I1L  532,  77  NE  139;  Elgin,  etc. 
Tract.  Co.  v.  Wilson,  217  111.  47,  75 
NE  436  [ait  120  111.  A.  371); 
Chicago,  etc..  R.  Co.  v.  McDonnell. 
91  I1L  A.  488  Jaff  194  111.  82.  62  NE 
308]:  West  Chicago  St.  R.  Co.  v. 
Tuerk.  90  111.  A.  105  [aff  193  111.  385, 
61  NE  1087];  Union  R.,  etc..  Co.  v. 
Shacklett,  19  111.  A.  146  [aff  119  111. 
232,  10  NE  8961. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Lucas.  119  Ind.  583,  21  NE  968,  6 
LRA  193  and  note. 

Kan. — Chicago,  etc..  R.  Co.  v.  Ran- 
som, 56  Kan.  569,  44  P  6. 

Mass. — Anderson  v.  Old  Colony  St. 
R.  Co.,  214  Mass.  605.  101  NE  1072; 
Eaton  v.  Boston,  etc.,  R.  Co.,  ll 
Allen  600,  87  AmD  730. 

Mich. — Thurston  v.  Detroit  United 
R.  Co.,    137   Mich.    231.    100   NW    396. 

Mo. — O'Gara  v.  St.  Louis  Transit 
Co..  204  Mo.  724,  103  SW  64,  12 
LRANS  840  and  note,  11  AnnCas 
850;  Newcomb  v.  New  York  Cent., 
etc.,  R.  Co.,  169  Mo.  409,  69  SW 
348;  Olsen  v.  Citizens'  R.  Co.,  162  Mo. 
426.  54  SW  470. 

Nebr. — Bevard  v.  Lincoln  Tract. 
Co.,  74  Nebr.  802.  105  NW  635,  3 
LRANS  818:  St.  Joseph,  etc..  R.  Co. 
v.   Hedge,   44   Nebr.   448,   62   NW  887. 

N.  J. — Stevens  v.  New  Jersey,  etc., 
R.    Co.,    74    N.    J.    L.    237,    65    A    874. 

N.  T. — Spooner  v.  Brooklyn  City 
R.  Co..  54  N.  Y.  230.  13  AmR  670; 
Card  v.  New  York,  etc.,  R.  Co.,  60 
Barb.  89. 

Pa. — Lockhart  v.  Llchtenthaler,  46 
Pa.  151. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Wolf,  40  Tex.  Civ.  A.  881,  89  SW 
778;  Gulf,  etc..  R.  Co.  v.  Holt,  SO 
Tex.  Civ.  A.   830,  70  SW  691. 

Wash. — Croft  v.  Northwestern  SS. 
Co.,  20  Wash.  175,  56  P  42;  Sears  v. 
Seattle  Cons.  St.  R.  Co.,  6  Wash. 
227,  33  P  389,  1081. 

W.  Va. — Brogan  v.  Union  Tract. 
Co.,  86  SE  763. 

[a]  Thus  (1)  where  a  horse  car 
driver  was  negligent  In  attempting 
to  cross  a  steam  railroad  In  front 
of  an  approaching  train,  which  act 
resulted  In  injury  to  a  passenger  who 
Jumped  from  the  car  in  a  reason- 
able effort  to  avoid  injury  from  the 
expected  collision,  the  fact  that  the 
negligence  of  the  gateman  in  lower- 
ing the  gate  between  the  horses  and 
the  car  united  in  producing  the  re- 
sult does  not  absolve  the  carrier 
from  liability.  Washington,  etc.,  R. 
Co.  v.  Hickey,  166  U.  S.  621,  17  SCt 
661,  41  L.  ed.  1101.  (2)  The  negli- 
gence in  starting  up  a  street  car 
while  one  was  boarding  it,  throwing 
him  on  to  the  ground  where  he 
was    run    over    by    a    truck,    is    a 

ftroximate  cause  of  the  injury,  mak- 
ng  the  street  railway  company  liable, 
notwithstanding  the  concurrent  neg- 
ligence  of   the   driver  of   the   truck. 


Fine  v.  Interurban  St.  R.  Co.,  46 
Misc.  587,  91  NYS  43.  (3)  The  fact 
that  the  driver  of  a  team  on  the 
tracks  of  a  street  railroad  may  have 
contributed  to  the  negligence  of  the 
railroad,  which  resulted  In  injury  to 
a  passenger  does  not  relieve  the  rail- 
road from  responsibility,  If  defend- 
ant by  its  negligence  Injured  plain- 
tiff without  contributory  negligence 
on  her  part.  Frank  v.  Metropolitan 
St.  R.  Co..  91  App.  Dlv.  486.  86  NYS 
1018.  (4)  Where  a  street  railroad 
company  was  negligent,  and  its  neg- 
ligence contributed  to  the  injury 
or  plaintiff  occurring  from  a  collision 
at  the  intersection  of  the  street  rail- 
road with  a  steam  railroad.  It  was 
immaterial  as  affecting  the  liability 
of  the  street  railroad  company  that 
the  steam  railroad  also  contributed 
to  the  injury.  Chicago  City  R.  Co. 
V.  Shaw,  220  111.  632.  77  NE  139; 
Gulf. .  etc.,  R.  Co.  v.  Holt,  30  Tex. 
Civ.  A.  330.  70  SW  591.  (5)  A 
street  car  passenger  may  recover  for 
injuries  occasioned  by  a  collision 
with  a  hook  and  ladder  wagon  caused 
by  a  want  of  a  high  degree  of  care 
by  the  employees  In  charge  of  the 
car,  although  negligence  of  the  driver 
of  the  wagon  contributed  to  cause 
the  accident.  Olsen  v.  Citisens'  R. 
Co..  152  Mo.  426,,  54  SW  470. 

[o]  If  the  negligence  of  tne  car- 
rier does  not  contribute  to  the  ac- 
cident, although  it  has  been  in  some 
sense  negligent,  the  third  person 
alone  will  be  responsible.  Lockhart 
v.  Llchtenthaler,  46  Pa.  161. 

Concurrent  negligence  of  two  car- 
riers generallysec  supra  g  1384. 

11.  D  C— Washington,  etc.,  R.  Co. 
v.  Hlckey,  12  App.  269. 

111. — West  Chicago  St.  R.  Co.  ▼. 
Piper,    165   111.    326.    46   NE   186. 

Ind. — Lucas  v.  Pennsylvania  Co., 
120  Ind.  205.  21  NE  972,  16  AmSR 
323  ' 

Ky. — Danville,  etc.,  Turno.  Road 
Co.  v.  Stewart,  2  Mete.  119. 

La. — McDonald  v.  Louisville,  etc., 
R.  Co..  47  La.  Ann.  1440.  17  S  873. 

Mass. — Doherty  v.  Boston,  etc.,  St. 
R.  Co.,  207  Mass.  27,  92  NE  1026; 
White  v.  Fitchburg  R.  Co.,  136  Mass. 
321 

Mich— Cuddy  v.  Horn.  46  Mich. 
596,  10  NW  32,  41  AmR  178. 

Mo. — Stoltze  v.  United  R.  Co.,  183 
Mo.  A.   304.  168  SW  1102. 

Joint  and  several  liability  of  car- 
riers In  case  of  collision  generally 
see  supra  9  1384. 

13.    Cross  references  I 
Comparative    negligence    of    parties 

see  Negligence    [29  Cyc  559]. 
Damages  for: 

Breach  of  contract  of  carriage  see 
supra   II    1277-1282. 

Wrongful     ejection    see    supra     || 
1208-1212.    • 
Grounds    and    subjects    of    compen- 
satory    damages     in     general    see 

Damages   [13   Cyc  22  et  seq]. 
Measure   of  damages   in  general  see 

Damages  [13  Cyc  1361. 
Proximate  and  remote  damages  gen- 
erally see  Damages   [13  Cyc  26]. 

13.  U.  S. — Denver,  etc..  R.  Co.  v. 
Roller,   100   Fed.    738.   49   LRA-  77. 

Del. — Baldwin  v.  People's  R.  Co., 
23  Del.  81.  76  A  1088  [aff  23  Del. 
383.  72  A  979]. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Wade.  53  Fla.  620.  48  S  775. 

111.— Illinois  Cent.  R.  Co.  v.  Kerr. 
125  111.  A.  363. 

Ky. — Louisville    R.    Co.    v.    Prick, 


158  Ky.  450.  165  SW  649;  Louis- 
ville, etc.,  R.  Co.  v.  Gaddie.  102 
SW  817,  81  KvL  602. 

Minn. — Ford  v.  Minneapolis  St  R. 
Co.,  98  Minn.  96,  107  NW  817.  8  Ann 
Cas  902;  Smith  v.  St.  Paul,  etc,  R. 
Co.,  80  Minn.   169,  14   NW  797. 

Oh. — Cleveland,  etc..  Tract.  Co.  v. 
Hamner,  27  Oh.  Cir.  Ct.  820. 

Pa. — Pennsylvania  R.  Co.  v.  Aspell. 
23  Pa.  147.   62  AmD  323. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Fleming,  14  Lea  128. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Overton. 
101  Tex.  583.  110  SW  736.  19  LRANS 
600  [rev  (Civ.  A.j_  107  SW  71]: 
Citizens'  R.  Co.  v.  Farley,  (Civ.  A) 
186  SW  94;  International,  etc.,  R.  Co. 
v.  Anthony,  24  Tex.  Civ.  A.  9,  57  SW 
897. 

[a]  The  proximate  duuni  which 
the  person  injured  is  entitled  to  re- 
cover are  the  ordinary  and  natural 
results  of  the  'negligence'  and  injury, 
and  are  such  as  might  reasonably  be 
expected  would  follow  therefrom." 
Denver,  etc.,  R.  Co.  v.  Roller,  100 
Fed.  738,  749.  49  LRA  77;  Haile  v. 
Texas,  etc.,  R.  Co.,  60  Fed.  867,  9 
CCA  134,  23  LRA  774.  To  same 
effect  Louisville,  etc.,  R.  Co.  v. 
Fleming.  14  Lea  (Tenn.)  128. 

Proximate  cause  see  supra  I   1392. 

14.  U.  S.— Haile  v.  Texas,  etc.. 
R.  Co..  60  Fed.  657,  9  OCA  134,  23 
LRA  774. 

Ga. — Sapplngton  v.  Atlanta,  etc.. 
R.  Co..  127  Ga.  178,  56  SE  311;  Central 
of  Georgia  R.  Co.  v.  Dorsejr,  116  Ga. 
719,  42  SEJ.024;  Johnson  v.  Seaboard 
Air  Line  R.  Co..  13  Ga.  A.  298,  7» 
SE  91. 

111. — Indianapolis,  etc,  R.  Co.  v. 
Birney.  71  111.  391. 

Ky. — Baltimore,  etc,  R.  Co.  v. 
Sheridan,    191    SW   928.   31    KyL   109. 

Nebr. — McClary  v.  Sioux  City,  etc., 
R.  Co.,  3  Nebr.  44,  19  AmR   6*1. 

Va. — Board  of  Trade  Bids.  Corp 
v.  Cralle.  109  Va.  246,  63  SE  995. 
132  AmSR  917.  22   LRANS   297. 

[a]  "Xemote  damages  are  such  as 
are  the  result  of  an  accidental  or 
unusual  combination  of  circum- 
stances, which  would  not  be  reason- 
ably anticipated,  and  over  which  the 
negligent  party  had  no  control" 
Haile  v.  Texas,  etc.,  R.  Co..  60  Fed. 
657,  559.  9  CCA  134,  23  LRA  774. 
See  also  Damages  [13  Cyc  26]. 
'  [b]  Injury  from  accident  to  train 
running  behind  tint*. — Where  a  train 
was  running  thref  quarters  of  an 
hour  behind  the  usual,  ordinary,  and 
advertised  time  for  the  running  of 
trains  on  the  road  of  a  carrier,  and 
was  upset  by  a  sudden  gust  of  wind 
which  crossed  the  track,  but  not 
that  portion  of  the  track  where  the 
train  would  have  been  if  on  time, 
and  thereby  a  passenger  was  injured, 
the  injury  complained  of  was  not  the 
natural  result  of  the  train  being  be- 
hind time,  and  the  damages  sus- 
tained were  too  remote  to  entitle  a 
recovery  against  the  carrier.  Mc- 
Clary v.  Sioux  City,  etc,  R.  Co..  3 
Nebr.  44,  19  AmR  631. 

[c]  Suicide  of  passenger  Injured 
in  a  collision,— Where  a  passenger 
was  injured  by  a  collision  of  rail- 
road trains,  and,  becoming  thereby 
disordered  in  mind  and  body,  he  com- 
mitted suicide  some  eight  months 
thereafter,  the  negligence  of  the  car- 
rier was  not  the  proximate  cause  of 
the  passenger's  death.  Scheffer  v. 
Washington  City  Midland,  etc  R. 
Co.,    105   U.   S.    249.   26   L.  ed.    1070. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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and  any  incurable  hurt,  proximately  resulting  from 
the  carrier's  negligence;"  but  to  recover  for  future 
consequences  it  must  be  reasonably  certain  that  such 
consequences  -will  follow  from  the  injury.1' 

[$  1394]  2.  Expenses;  Loss  of  Time."  The  pe- 
cuniary loss  recoverable  by  the  injured,  passenger 
includes  reasonable  expenses  for  medical  attend- 
ance and  nursing,18  and  recovery  may.  be  had  for 
such  expenses,  although  the  bills  therefor  have  not 
been  paid,18  but  there  must  be  proof  of  the  amount 
contracted  to  be  paid  or  of  the  reasonable  value  of 


such  services;80  and  it  has  been  held  that  there 
can  be  no  recovery  if  the  services  were  rendered 
gratuitously.81  If  further  expenses  for  a  surgical 
operation  or  medical  treatment  or  attendance  will 
necessarily  be  required  in  the  future,  that  fact  also 
may  be  considered  in  estimating  the  damages.28 

Loss  of  time.  Damages  for  loss  of  time  during 
which  the  injured  passenger  is  disabled  from  attend- 
ing to  his  business  or  profession  may  also  be  recov- 
ered,28 including  damages  for  such  prospective  loss 


Proximate  or  remote  cause  see 
supra  I  1392. 

IB.  U.  S. — Columbia,  etc..  R.  Co.  v. 
Means,  136  Fed.  83,  68  CCA  661: 
Mackoy  v.  Missouri  Pac.  R,  Co.,  18 
Fed.  236.  6  McCrary  638;  The  Orl- 
flamrae.  18  F.  Cas  No.  10, 572,  3  Sawy. 
397. 

Cal. — Storrs  v.  Los  Angeles  Tract. 
Co..  134  Cal.  91,  66  P  72. 

Del. — Waller  v.  Wilmington  City 
R.  Co.,  21  Del.  374,  61  A  874;  Mc- 
Allister V.  People's  R.  Co.,  20  Del. 
272.  54  A  743:  Wallace  v.  Wilming- 
ton, etc.,  R.  Co.,  13  Del.  529,  18  A 
918 

111.— Frlnk  v.  Schrover.  18  111.  416. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Dicker- 
son.  69   Ind.   317.  , 

Ky. — Cincinnati,  etc  R.  Co.  v. 
Giboney.  124  Ky.  806,  100  SW  216; 
South  Covington,  etc.,  R.  Co.  v.  Core, 
99  SW  562,  29  KyL  836;  Lexington 
R.  Co.  v.  Herring,  96  SW  668.  29 
KyL  794;  Louisville  R.  Co.  v.  Blum, 
89  SW  186,  28  KyL  253:  Chesapeake, 
etc.,  R.  Co.  v.  Jordan.  76  SW  145,  25 
KyL  674:  Citizens'  Pass.  R.  Co.  v. 
Pank.  7  Ky.  Op.  663. 

La. — Rutherford  v.  Shreveport.  etc., 
R.  Co..  41  La.  Ann.  793.  6  8  644;  Hill 
v.  New  Orleans,  etc.,  Co.,  11  La.  Ann. 
292. 

Minn. — Olson  v.  Chicago,  etc.,  R. 
Co.,  94  Minn.  241,  102  NW  449. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Whitfield.,  44   Miss.  466. 

Mo. — Whalen  v.  St.  Louis,  etc.,  R. 
Co.,  60  Ho.  323;  Costello  v.  St.  Louts 
Transit  Co.,  119  Mo.  A.  391,  96  SW 
425:  McKlnstry  v.  St.  Louis  Transit 
Co..  108  Mo.  A.  12,  82  SW  1108;  Hans- 
berger  v.  Sedalia  Electric  R.,  etc., 
Co..  82  Mo.  A.  566. 

N-  J. — Sparks  v.  Citizens  Coach 
Co.,  6  N.  J.  L.  J.  865. 

N.  Y.— Williams  v.  Vanderbllt.  28 
N.  Y.  217,  84  AmD  833;  Curtlss  v. 
Rochester,  etc..  R.  Co.,  20  Barb.  282 
[an*  18  N.  Y.  634,  75  AmD  268  and 
note]:  Morse  v.  Auburn,  etc.,  R.  Co., 
10  Barb.  621. 

N.  C. — Ruffln  v.  Atlantic,  etc.,  R. 
Co..  142  N.  C.  120,  55  SE  86;  Wallace 
v.  Western  North  Carolina  R.  Co., 
104  N.  C.  442,  10  SE  562. 

Pa. — Smedley  v.  Hestonvllle,  etc.. 
Pass.  R.  Co.,  184  Pa.  620,  39  A  644: 
Pennsylvania  R.  Co.  v.  Brooks,  67 
Pa.  339,  98  AmD  229;  Laing  v. 
Colder,   8  Pa.  479.  49  AmD  533. 

Porto  Rico. —  Ramirez  v.  American 
R.  Co.,  17  Porto  Rico  440.  442  [cit 
Cyc];  Wood  v.  Valdes,  4  Porto  Rico 
Fed.   185. 

Tex. — International,  etc.,  R.  Co.  v. 
Clark,  96  Tex.  349,  72  SW  684  [rev 
(Civ.  A.)  71  SW  587];  International. 
etc..  R.  Co.  v.  Irvine,  64  Tex.  529; 
Oalveston,    etc.,    R..  Co.    v.    McMoni- 

fal.  (Civ.  A.)  25  SW  341;  Texas,  etc., 
:.  Co.  v.  Pollard,  2  Tex.  A  Civ.  Cas. 
||  424,  481. 

Wis. — Spicer  v.  Chicago,  etc.,  R. 
Co.,  29  Wis.  680. 

Eng. — Phillips  v.  London,  etc.,  R 
Co.,  6  Q.  B.  D.  78,  8  ERC  447. 

[a]  "There  la  no  conflict  in  the 
authorities  upon  the  question  that 
when,  by  the  negligence  of  the  de- 
fendant's acts,  the  plaintiff  receives 
a  bodily  injury,  he  is  entitled  to  re- 
cover damages,  not  only  for  such  In- 
Jury,  but  for  all  the  injurious  results 
which  are  a  reasonable  and  natural 
consequence  thereof,  and  were  act- 
ually and  proximately  occasioned 
thereby."  Denver,  etc.,  R  Co.  v. 
Roller,  100  Fed.  728,  748.  49  LRA  77. 


[b]  "The  damages  .  .  .  am 
what  are  known  In  law  as  compen- 
satory  damages,    to   compensate   the 

Slaintlff  for  what  he  has  suffered. 
uch  damages  may  include  pay  for 
any  pain  or  suffering,  pay  for  medical 
attendance  and  for  loss  of  time  or 
loss  of  salary,  If  any  has  been  proven 
and  for  loss  of  any  time 
that,  in  the  future,  he  may  have  to 
undergo  because  of  his  injury." 
Wood  v.  Valdes,  4  Porto  Rico  Fed. 
165,   167. 

[c]  Hot  limited  to  injuries  affect- 
ing anility  to  earn  money. — "Com- 
pensatory damages  recoverable  for 
personal  Injuries,  are  not  limited  to 
those  Injuries  which  Impair  or  de- 
stroy the  ability  of  the  person  in- 
jured to  earn  money  for  his  own  sup- 
port of  for  the  support  of  his  family, 
but  in  estimating  such  damages,  pain 
and  suffering,  shattering  of  the  nerv- 
ous system,  permanent  physical  In- 
juries, reducing  one  to  the  condition 
of  a  physical  wreck  and  hopeless  In- 
valid,    incapacitated     to     enjoy    the 

fileasures  of  life,  whether  the  person 
njured  was  a  wage  earner  or  not, 
are  proper  elements  to  be  considered 
by  the  Jury  In  assessing  damages, 
and  by  the  court  in  entering  Judg- 
ment on  the  verdict."  Illinois  Cent. 
R.  Co.  v.  Robinson,  68  111.  A.  181,  187. 

[d]  Probable  duration  before  cure 
la  effected  may  be  considered. — In  es- 
timating the  extent  of  the  compen- 
sation to  be  given  for  a  personal  in- 
jury to  a  passenger,  the  Jury  may 
take  Into  consideration  the  length  of 
time  likely  to  occur  before  a  perma- 
nent cure  Is  effected.  Seymour  v. 
Chicago,  etc.,  R.  Co.,  21  F.  Cas.  No. 
12,685,  3  Blss.  43. 

[e]  Marring  of  personal  appear- 
ance (1)  has  been  held  not  to  be  an 
element  of  damages  for  personal  In- 
juries. Lake  St.  El.  R.  Co.  v.  Gorm- 
ley,  108  111.  A.  69.  (2)  But  It  has 
been  held  that  where  a  female  pas- 
senger Is  Injured  by  the  negligence 
of  the  carrier,  she  may  recover  dam- 
ages for  the  disfigurement  of  her 
person;  but  in  estimating  the  dam- 
ages her  condition  and  clroumstances 
should  be  considered.  The  Ori- 
flamme,  18  F.  Cas.  No.  10,672,  8 
Sawy.  897. 

[f  j  Where  the  leader  of  a  theat- 
rical troupe  la  injured  by  the  wreck 
of  a  train  on  which  the  troupe  is 
traveling,  the  elements  of  his  dam- 
ages are  injury  to  his  person,  medical 
expenses,  maintenance  of  himself  and 
troupe  while  disabled  by  the  accident, 
wages  paid  to  members  of  the  troupe 
during  the  same  time,  and  the  rea- 
sonable value  of  his  own  time  lost. 
Southern  R.  Co.  v.  Myers,  87  Fed. 
149.   32  CCA  19. 

16.  Cordlner  v.  Los  Angeles  Tract. 
Co..  6  Cal.  A.  400,  91  P  436;  Louis- 
ville Southern  R.  Co.  v.  Minogue,  90 
Ky.  369.  14  SW  357.  29  AmSR  378: 
Olson  v.  Chicago,  etc.,  R.  Co.,  94 
Minn.  241.  102  NW  449;  McBrlde  v. 
St.  Paul  City  R.  Co.,  72  Minn.  291, 
76  NW  231. 

Certain  ana  uncertain  damages  see 
Damages    [13   Cyc   37]. 

17.  See  generally  Damages  >  [13 
Cyc  46  et  seq]. 

18.  U.  S. — Seymour  v.  Chicago, 
etc.,  R.  Co.,  21  F.  Cas.  No.  12,685,  3 
Biss.  43. 

Ala. — Alabama  Great  Southern  R 
Co.  v.  Slniard,  123  Ala.  657,  26  8 
689. 

DeL — Wallace  v.  Wilmington,  etc.. 
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R.  Co.,  13  Del.  529,  18  A  818. 

111. — Chicago  City  R.  Co.  v.  Henry, 
218  111.  92.  76  NE  758. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Robinson,    157    Ind.    414,    61    NE   936. 

N.  H. — Hopkins  v.  Atlantic,  etc.,  R. 
Co.,  36  N.  H.  9,  72  AmD  287. 

N.  C. — Ruffln  v.  Atlantic,  etc.,  R. 
Co..  142  N.  C.  120,  65  SE  86;  Clark  v. 
Durham  Tract.  Co.,  138  N.  C.  77,  60 
SE  518,  107  AmSR  526. 

Pa.— Laing  v.  Colder,  8  Pa.  479.  49 
AmD  533. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  166. 

Tex. — Mullen  v.  Oalveston,  etc.,  R 
Co..   (Civ.- A.)  92  SW  1000. 

See  generally  Damages  [13  Cyc 
63). 

[a]  Hospital  fees  and  the  expense 
of  a  nurse,  If  a  nurse  is  necessary, 
may  be  included  in  the  damages. 
Montgomery  St.  R.  Co.  v.  Mason,  133 
Ala.  508.  32  S  261. 

19.  Wilbur  v.  Southwest  Missouri 
Electric  R.  Co.,  110  Mo.  A.  689.  85 
SW  671. 

SO.  St.  Louis,  etc.,  R.  Co.  v.  Lea- 
mons,  82  Ark.  504,  102  SW  363: 
Bowsher  v.  Chicago,  etc.,  R.  Co.,  118 
Iowa  16,  84  NW  958;  Galveston,  etc., 
R.  Co.  v.  Thornaberry.  (Tex.)  17  SW 
621;  St.  Louis  Southwestern  R.  Co. 
v.  Haynes,  (Tex.  Civ.  A.)  86  SW  934; 
Houston,  etc.,  R.  Co.  v.  Richards,  20 
Tex.  Civ.  A.  203,  49  SW  687. 

[al  Only  the  reasonable  value  of 
physicians'  services  la  recoverable 
(1)  not  the  amount  charged  or  paid. 
Bowsher  v.  Chicago,  etc.,  R.  Co.,  113 
Iowa  16,  84  NW  968.  (2)  And  It  has 
been  held  that  the  reasonableness  of 
the  amount  expended  for  medical  at- 
tendance must  be  shown.  Inter- 
national, etc.,  R.  Co.  v.  Sampson, 
(Tex.  Civ.  A.)  64  SW  692:  Gulf,  etc., 
R.  Co.  v.  Bell.  24  Tex.  Civ.  A.  679, 
58  SW  614. 

91.  Malott  v.  Woods,  109  111.  A 
512.  But  see  Pennsylvania  Co.  v. 
Marlon,  104  Ind.  239.  3  NE  874  (hold- 
ing that  the  fact  that  services  for 
nursing  were  rendered  gratuitously 
does  not  reduce  the  amount  to  be  re- 
covered on  account  of  reasonable 
medical  expenses). 

OS.  Chicago  City  R  Co.  v.  Henry, 
218  111.  92,  76  NE  758;  Parker  v.  St 
Louis  Transit  Co.,  108  Mo.  A.  465,  83 
SW  1016;  Hopkins  v.  Atlantic,  etc., 
R  Co.,  86  N.  H.  9,  72  AmD  287.      , 

83.  U.  S. — Seymour  v.  Chicago, 
etc.,  R.  Co.,  21  F.  Cas.  No.  12,685,  8 
Biss.  43. 

Cal. — Storrs  v.  Los  Angeles  Tract. 
Co.,  134  Cal.  91,  66  P  72. 

Del. — Wallace  v.  Wilmington,  etc., 
R.  Co.,  13  Del.  629,  18  A  818. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer,  223  111.  521,  79  NE  287, 
114  AmSR  252  [aft  125  111.  A.  204]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,    (A.)    74   NE  1014. 

N.  H.— Hopkins  v.  Atlantic,  etc.,  R 
Co..  36  N.  H7  9,  72  AmD  287. 

N.  C. — Ruffln  v.  Atlantic,  etc.,  R. 
Co.,  142  N.  C.  120,  55  SE  86;  Clark  v. 
Durham  Tract.  Co.,  138  N.  C.  77,  60 
SE  618,  107  AmSR  526. 

Okl. — Chicago,  etc.,  R.  Co.  v. 
Stibbs,  17  Okl.  97.  87  P  293. 

Pa.— Laing  v.  Colder,  8  Pa.  479,  49 
AmD  633. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  165. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  17  SW  621;  Gulf,  etc., 
R.  Co.  v.  Wilson,  79  Tex.  371,  15 
SW  280.  2.  AmSR  346.  11  LRA  486; 
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of  time,  or  loss  of  earnings,  as  is  reasonably  cer- 
tain to  result  in  the  future,"  such  as  from  his 
diminished  capacity  to  earn  money,  by  reason  of 
the  permanent  nature  of  his  injury.  It  is  not 
essential  to  a  recovery  for  loss  of  time  that  there  is 
an  actual  deduction  from  the  injured  passenger's 
salary  for  the  time  lost  by  reason  of  his  injuries.28 


Missouri,    etc.,    R.    Co.    v.    Flood,    35 
Tex.  Civ.  A.  197,  79  SW  1106. 
See  also  supra  I  1393. 

[a]  boss  of  time  and  loss  of 
wares  not  eeparable.-rAn  Instruction 
that  the  Jury  may  take  Into  con- 
sideration "loss  of  time  and  wares" 
is  not  reversible  error,  for  no  Jury 
of  ordinary  intelligence  would  under- 
stand the  charge  as  directing  dam- 
ages for  both  loss  of  time  and  wages 
for  the  time  lost.  Oulf,  etc.,  R.  Co. 
v.  Wilson,  79  Tex.  871,  15  SW  280, 
23  AmSR  345,  11  LRA  488. 

[b]  Value  of  minister's  time  lost 
in  attending  on  his  injured  wife  is 
recoverable.  El  Paso  Electric  R.  Co. 
v.  Harry,  37  Tex.  Civ.  A.  90,  83  SW 
"6. 

[c]  boss  of  income  from  business 
is  an  element  of  damages.  Chicago 
Union  Tract.  Co.  v.  Brethauer,  223 
111.  621,  79  NE  287,  114  AmSR  352 
[art  125  111.  A.  2041.  ' 

[d]  Expense  of  employing  serv- 
ant.— A" passenger  who  as  a  result  of 
her  injury  is  compelled  to  employ  a 
servant  to  do  her  household  work  is 
entitled  to  damages  for  the  expense 
of  keeping  such  servant.  Willis  v. 
Second  Ave.   Tract.  Co.,  189  Pa.  430, 

re]  Where  a  married  woman  is 
Injured,  (1)  the  husband  may  be 
allowed  damages  for  the  loss  of  the 
wife's  services.  Indianapolis  St.  R. 
Co.  v.  Robinson,  157  Ind.  414,  61  NE 
936;  Hopkins  v.  Atlantic,  etc.,  R.  Co., 
36  N.  H.  9,  72  AmD  287.  And  see 
Damages  [13  Cyc  145].  (2)  In  an 
action  by  a  married  woman  to  re- 
cover damages  for  injuries  received 
while  a  passenger  on  the  appellant's 
train,  there  can  be  no  recovery  for 
medical  attendance  or  loss  of  time 
unless  special  circumstances  be 
shown  to  rebut  the  presumption  of 
the  husband's  right  to  recover  for 
these  in  a  separate  action.  Ohio,  etc., 
R.  Co.  v.  Crosby,  107  Ind?.  32,  7  NE 
373 

34.  U.  S. — Washington,  etc.,  R 
Co.  v.  Harmon,  147  U.  S.  671,  13  SCt 
667.  37  L.  ed.  284. 

Cal. — Kline  v.  Santa  Barbara  Cons. 
R  Co.,  150  Cal.  741,  90  P  126. 

Miss. — Memphis,  etc.,  R.  Co.  v. 
Whitfield,  44  Miss.  466. 

Mo. — Reynolds  v.  St.  Louis  Transit 
Co.,  189  Mo.  408,  88  SW  50,  107  Am 
SR  360. 

N.  H.— Hopkins  v.  Atlantic,  etc.. 
R.  Co..  36  N.  H.  9,  72  AmD  287. 

N.  Y.— Nash  v.  Sharpe,  19  Hun 
365;  Matteson  v.  New  York  Cent.  R. 
Co.,  62  Barb.  364  faff  36  N.  Y.  487,  91 
AmD  67]:  Brignoli  v.  Chicago,  etc., 
R.  Co.,  4  Daly  182. 

N.  C. — Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  10  SE 
552. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
Cullough,  22  Tex.  Civ.  A.  208,  55  SW 
392 

la]  Where  a  married  woman  Is 
Injured,  and  her  condition  at  the  time 
of  the  trial  Is  such  as  to  disable  her 
for  the  future,  the  husband  may  be 
allowed  damages  for  prospective  loss 
of  service.  Hopkins  v.  Atlantic,  etc., 
R.  Co..  36  N.  H.  9,  72  AmD  287.  And 
see  Damages   [13  Cyc  146]. 

[b]  X>oss  ox  time  by  unemployed 
person. — A  woman  who  has  no  em- 
ployment may  nevertheless  recover 
for  the  value  of  time  which  she 
can  no  longer  employ  In  her  own 
service.  Kline  v.  Santa  Barbara 
Cons.  R.  Co.,  150  Cal.  741.  90  P  126. 

36.  U.  S. — Lowry  v.  Mt.  Adams, 
etc,  Incline  Plane  R.  Co.,  68  Fed. 
827. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Cantrell,  37  Ark.  519,  49  AmR  106. 


Cal. — Boyce  v.  California  Stage 
Co,,  25  Cal.  460. 

Colo. — Wall  v.  Cameron,  6  Colo. 
276. 

111. — Chicago  Cons.  Tract.  Co.  v. 
Schrltter,  222  111.  364.  78  NE  820  [aff 
124  111.  A.  578];  North  Chicago  St. 
R.  Co.  v.  Broms.  62  111.  A.  127; 
Chicago,  etc.,  R.  Co.  v.  Meech.  69  111. 
A.   69   [aff  163  111.  306,  45  NE  290]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Miller.  141  Ind.  533.  37  NE  343;  Lake 
Shore,  etc.,  R.  Co.  v.  Teeters,  (A.) 
74  NE  1014. 

Iowa. — Bettis  v.  Chicago,  etc.,  R. 
Co..  131  Iowa  46,  108  NW  103;  Cotant 
v.  Boone  Suburban  R.  Co..  125  Iowa 
46,   99    NW    115,    69   LRA   982. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Jordan,   76  SW  145,   25  KyL  574. 

Md. — Pittsburg,  etc.,  R.  Co.  v. 
Andrews,  39  Md.  329. 

Mo. — Whalen  v.  St.  Louis,  etc.,  R. 
Co..  60  Mo.  323. 

Ne*. — Wedeklnd  v.  Southern  Pae. 
Co.,  21  Nev.  292,  21  P  682. 

N.  Y. — Hegeman  v.  Western  R. 
Corp.,  16  Barb.  358  [aff  13  N.  Y.  9, 
64  AmD  617];  Mooney  v.  Hudson 
River  R.   Co.,   31   N.  Y.  Super.  325. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205  Pa.  271,  64  A  893;  Laing  v. 
Colder,  8  Pa.  479,  49  AmD  633. 

Tex. — Houston,  etc.,  R.  Co.  ▼. 
Boehm,  67  Tex.  152;  San  Antonio, 
etc.,  R  Co.  v.  Tumey,  33  Tex.  Civ. 
A.  626.  78  SW  256;  Missouri,  etc..  R. 
Co.  v.  White,  22  Tex.  Civ.  A.  424.  56 
SW  593:  Galveston,  etc.,  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  A.  42,  20  SW  990. 

Wash. — Sears  v.  Seattle  Cons.  St. 
R.  Co.,  6  Wash.  227,  33  P  389,  1081; 
Cogswell  v.  West  St.,  etc..  Electric 
R.  Co..  5  Wash.  46,  31  P  411. 

Wis. — Stutx  v.  Chicago,  etc.,  R.  Co., 
73  Wis.  147.  40  NW  653,  9  AmSR 
769. 

Eng. — Phillips  v.  London,  etc.,  R. 
Co.,  5  C.  P.   D.  280. 

See  also  supra  I  1393. 

[a]  Diminished  capacity  to  work. 
—In  an  action  to  recover  damages 
for  personal  Injuries,  plaintiff  may 
show  by  her  evidence  that  the  injury 
was  of  such  character  as  to  render 
her  unable  to  perform  her  work  after 
the  Injury  as  she  had  been  able  to  do 
before.  Stutx  v.  Chicago,  etc.,  R, 
Co.,  73  Wis.  147,  40  NW  653,  9  Am 
SR  769. 

[b]  Inability  to  continue  profes- 
sional practice.— In  assessing  dam- 
ages for  injuries  to  a  passenger,  the 
Jury,  among  other  things,  may  con- 
sider the  loss  plaintiff  has  sustained 
through  his  inability  to  continue  his 
professional  practice.  Phillips  v. 
London,  etc..  R.  Co.,  5  C.  P.  15.  280. 

[c]  Diminished  oapaolty  for  men- 
tal and  physical  development.— The 
fact  that  a  passenger's  injuries  have 
diminished  his  capacity  mentally  and 
physically  for  development  whereby 
/lis  gains  might  be  increased  in 
future  life  is  a  proper  element  of 
damages.  An  Instruction  which 
makes  the  capacity  for  labor  at  the 
time  of  the  injury  the  standard  by 
which  a  life's  labor  is  to  be  esti- 
mated Is  erroneous.  Houston,  etc., 
R  Co.  v.  Boehm,  57  Tex.  152. 

[d]  Probable  effect  on  health.— 
Among  other  elements  of  damages 
for  personal  Injuries  may  be  con- 
sidered the  effect  of  the  injury  on 
plaintiff's  health,  according  to  Its  de- 

Eree     and     probable     duration.     St. 
ouis.    etc.,    R.    Co.    v.    Cantrell,    37 
Ark.  619,  40  AmR  105. 

28.  Ohio,  etc.,  R.  Co.  v.  Dickerson, 
59  Ind.  317;  Missouri  Pac.  R.  Co.  v. 
Jarrard,  65  Tex.  660.  But  see  Mont- 
gomery,  etc.,   R.  Co.   v.   Mallette,   92 


In  all  cases  prospective  damages  must  be  legally 
certain  in  order  to  be  recoverable.17 

[5  1395]  3:  Physical  and  Mental  Suffering."  A 
passenger  who  has  had  personal  injury  inflicted  on 
him  through  the  carrier's  negligence  is  entitled  to 
reasonable  compensation  for  the  physical  pain  and 
mental  anguish   resulting   from  the  injury;9  and 

Ala.  209  (holding  that,  where  the  evi- 
dence shows  that  plaintiff  was  em- 
ployed at  a  stated  compensation  at 
the  time  he  was  injured,  and  was  dis- 
abled to  discharge  the  duties  of  his 
employment,  at  least  temporarily,  he 
cannot  recover  for  loss  of  time  un- 
less It  is  also  shown  that  his  com- 
pensation was  in  fact  stopped  or 
diminished   during   his   disability). 

87.  Louisville,  etc.,  R.  Co.  v. 
Wood,  113  Ind.  544,  14  NE  672.  16  NE 
197;  Ohio,  etc.,  R  Co.  v.  Cosby,  107 
Ind.  32.  7  NE  373;  Louisville,  etc.,  R 
Co.  v.  Mlnogue.  90  Ky.  369,  14  SW 
357,  29  AmSR  378.  And  see  Damages 
[13   Cyc    31]. 

[a]  "A  mere  eonieetnxe  or  even  a 
probability  do  not  warrant  the  giving 
of  damages  for  future  disability, 
which  may  never  be  realised.  The 
future  effect  of  the  injury  should  be 
shown  with  reasonable  certainty  to 
authorize  damages  upon  the  score 
of  permanent  injury."  Louisville 
Southern  R.  Co.  v.  Mlnogue,  90  Ky. 
369.  376.  14  SW  357,  29  AmSR  378. 

28.  See  generally  Damages  [13 
Cyc  38  et  sea.]. 

Breach  of  oontract  of  transporta- 
tion see  supra  I  1278. 

■Jeotlon  of  passenger  see  supra 
H  1205,  1206. 

39.  U.  S. — Lake  Shore,  etc.  R.  Co. 
v.  Prentice,  147  U.  S.  101,  13  SCt  261, 
37  L.  ed.  97;  Halle  v.  Texas,  etc..  R. 
Co.,  60  Fed.  557.  9  CCA  134,  23  LRA 
774;  The  Orlflamme,  18  F.  Cas.  No. 
10,572,  3  Sawy.  397;  Seymour  v. 
Chicago,  etc.,  R.  Co.,  21  F.  Cas.  No. 
12,686,  8   Biss.  143. 

Ala. — Seaboard  Air  Line  R.  Co.  v. 
Mobley,  69  S  614;  Montgomery,  etc. 
R  Co.  v.  Mallette.  92  Ala!  209,  9  S 
363. 

Ark. — Pine  Bluff,  etc..  R.  Co.  v. 
Washington.  116  Ark.  179.  172  SW 
872;  St.  Louis,  etc.,  R.  Co.  v.  Lea- 
raons,  82  Ark.  604,  102  SW  363. 

Cal. — Morgan  v.  Southern  Pac  Co., 
96  Cal.  601,  30  P  601;  Falrchlld  v. 
California  Stage  Co.,  13  Cal.   699. 

Del. — Relss  v.  Wilmington  City  R 
Co.,  67  A  168;  Wallace  v.  Wilming- 
ton, etc.,  R  Co.,  IS  Del.  629,  18  A 
818. 

D.   C. — Washington,  etc.,   R.   Co.  v. 


Dashlell,  7  App.  607. 

111. — Hannibal,  etc.,  R  Co.  v.  Mar- 
tin. Ill  111.  219  [aff  11  111.  A.  S86J; 
Toledo,  etc.,  R.  Co.  v.  Baddeley.  54 
111.  19.  6  AmR  71;  Chicago  Cons. 
Tract.  Co.  v.  Schritter.  124  111.  A.  578 
[aff  222  111.  364.  78  NE  820];  Chicago, 
etc.,  R.  Co.  v.  Tracey,  109  111.  A. 
663;  Illinois  Cent.  R  Co.  v.  Robin- 
son, 68  111.  A.  181. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters.   (A.)  74  NE  1014. 

Iowa. — Pence  v.  Wabash  R.  Co.. 
116  Iowa  279.  90  NW  69. 

Ky. — Louisville,  etc..  R  Co.  v.  Byr- 
ley.  162  Ky.  36,  163  SW  36.  AnnCas 
1916B  240;  Chesapeake,  etc..  R.  Co.  v. 
Roblnett.  151  Ky.  778,  162  SW  976. 
46  LRANS  433  and  note;  Dawson  v. 
Louisville,  etc.,  R.  Co.,  4  KyL  801: 
Kentucky  Cent.  R.  Co.  v.  McMurtry. 
3  KyL  625.  11  Ky.  Op.  509. 

La. — Hill  v.  New  Orleans,  etc,  Co., 
11  La.  Ann.  292. 

Mass. — Homans  v.  Boston  El.  R. 
Co..  180  Mass.  456,  62  NE  737.  91 
AmSR    324,    67    LRA   291. 

Minn. — Rosted  v.  Great  Northern 
R.  Co..  76  Minn.  123,  78  NW  971; 
Keegan  v.  Minneapolis,  etc,  R  Co., 
76  Minn.  90.  78  NW  965;  Purcell  v. 
St.  Paul  City  R.  Co.,  48  Minn.  134.  50 
NW  1034,  16  LRA  203:  Bishop  v.  St. 
Paul  City  R.  Co.,  48  Minn.  26.  60  NW 
927 

Miss. — Memphis,  etc.  R  Co.  v. 
Whitfield,  44  Miss.  466. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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this  includes,  where  the  passenger  has  not  fully  re- 
covered at  the  time  of  the  trial,  damages  for  future 
physical  and  mental  suffering  which  is  reasonably 
certain  to  result  from  the  injury.*0  Thus,  in  cases 
of  active  maltreatment  of  the  passenger,  as  where 
he  has  been  assaulted  by  employees  of  the  carrier 
or  by  fellow  passengers,  in  the  presence  of  the  con- 
ductor in  charge  of  the  train  and  without  inter- 
ference on  his  part,  the  carrier  is  liable  to  make 
full  compensation  for  the  injuries  inflicted,  includ- 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co.,  116  Mo.  «17,  22  SW  690:  Klutts 
v.  St.  Louis,  etc.,  R.  Co.,  76  Mo.  642; 
Whalen  v.  St.  Louis,  etc.,  R.  Co.,  60 
Mo.  323;  Dye  v.  Chicago,  etc.,  R.  Co., 
135  Mo.  A.  264.  116  SW  497:  Magulre 
v.  St.  Louis  Transit  Co.,  103  Mo.  A. 
459,  78  SW  838:  Winkler  v.  St.  Louis, 
etc.,  R.  Co.,  21  Mo.  A.  99. 

Nev. — Qutgley  v.  Central  Fac.  R. 
Co.,  11  Nev.  360;  Johnson  v.  Wells, 
6  Nev.  224,  3  AmR  245. 

N.  T. — Hlggenbottem  v.  Delaware, 
etc.,  R.  Co.,  122  N.  Y.  91,  26  NE  279: 
Ransom  v.  New  York,  etc.,  R.  Co.,  16 
N.  Y.  416;  Buckbee  v.  Third  Ave.  R. 
Co.,  64  App.  Dlv.  360,  72  NYS  217; 
Anderson  v.  Brooklyn  Heights  R.  Co., 
32  App.  Dlv.  266,  62  NYS  984;  Quinn 
v.  Long  Island  R.  Co.,  34  Hun  331; 
Walker  v.  Erie  R.  Co.,  63  Barb.  260: 
Curtiss  v.  Rochester,  etc.,  R.  Co..  20 
Barb.  282  [aff  18  N.  Y.  634,  75  AmD 
258  and  note]. 

Oh. — Cincinnati  Tract.  Co.  v.  Mo 
Kee.   27  Oh.  Clr.  Ct.  630. 

Or. — Smitson  v.  Southern  Pac.  Co., 
27  Or.  74,  60  P  907. 

Pa. — Pennsylvania  R.  Co.  v.  Allen, 
53  Pa.  276;  Laing  v.  Colder.  8  Pa. 
479.  49  AmD  633. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  165. 

Tex. — International,  etc,  R  Co.  v. 
Irvine,  64  Tex.  529;  International, 
etc.,  R.  Co.  ▼.  Anchonda,  33  Tex.  Civ. 
A.  24,  76  SW  667;  Texas,  etc.,  R.  Co. 
v.  Gott,  20  Tex.  Civ.  A.  336,  50  SW 
193;  Texas,  etc,  R  Co.  v.  Pollard,  2 
Tex.  A.  Civ.  Cas.  }  481;  International, 
etc.,  R.  Co.  v.  Kentle,  2  Tex.  A.  Civ. 
Cas.  i  303. 

W.  Va. — Turk  v.  Norfolk,  etc,  R. 
Co.,  75  W.  Va.  623,  84  SE  669,  LRA 
1915E  146. 

Wis. — Kreustger  v.  Chicago,  etc., 
R.  Co..  73  Wis.  158.  40  NW  667;  Stuts 
▼.  Chicago,  etc.,  R.  Co..  73  Wis.  147, 
40  NW653,  9  AmSR  769;  Spicer  v. 
Chicago,  etc.,  R.  Co.,  29  Wis.  520. 

Eng. — Phillips  v.  London,  etc.,-  R. 
Co.,  5  Q.  B.  D.  78,  8  ERC  447. 

Can. — Toronto  R.  Co.  v.  Toms,  44 
Can.  S.  C.  268,  20  AnnCas  986  [aff 
22  Ont.  L.  204,  2  OntWN  169,  17  Ont 
WR    264]. 

N.  B. — Kirkpatrick  v.  Canadian 
Fac.   R.  Co.,  36  N.  B.  598. 

Ont. — Morrison  v.  Pere  Marquette 
R.  Co.,  28  Ont.  L.  319,  12  DomLR  344, 
16  CanRCas  406,  4  OntWN  889  [aff 
27  Ont.  L.  661,  16  CanRCas  402]. 

[a]  Injuries  to  the  nervous  sys- 
tem, when  a  direct  result  of  the 
negligence  of  the  carrier,  as  well  as 
those  to  the  physical  system,  may 
be  recovered  for.  Homans  v.  Boston 
El.  R.  Co.,  180  Mass.  466,  62  NE  737, 
91  AmSR  324.  57  LRA  291  (holding 
that,  where  a  slight  injury  to  the 
person  is  accompanied  by  a  nervous 
shock  due  to  the  same  wrongful 
cause,  the  Injured  person  may  re- 
cover for  the  consequences  of  the 
nervous  shock  whether  the  shock 
was  due  to  the  visible  Injury  or 
merely  accompanied  it);  Toronto  R. 
Co.  v.  Toms,  44  Can.  S.  C.  268.  20 
AnnCas  986  [aff  22  Ont.  L.  204.  2 
OntWN  169,  17  OntWR  264];  Klrk- 
oatrick  v.  Canadian  Pac.  R.  Co.,  35 
N.  B.  698  (holding  that  a  railroad 
company  is  liable  to  one  Injured  In 
an  accident,  while  a  passenger  In  the 
company's  train,  for  damages  and 
pecuniary  loss  consequent  on  a  fright 
resulting  in  a  shock  to  the  nervous 
system  causing  physical  Injury,  if 
the  fright  was  the  result  of  the  ac- 
cident and  was  reasonable  and  nat- 
ural).   But  see  Washington,  etc,  R. 


ing  damages  for  outraged  feelings  and  mental  suffer- 
ing caused  by  such  maltreatment;91  and  where  a  pas- 
senger is  assaulted  by  the  carrier's  employees,  he 
is  entitled  to  at  least  nominal  damages,  even  though 
the  damages  alleged  resulted  from  other  sources.13 
Necessity  for  physical  injury,  insult,  or  malice. 
It  is  generally  held,  however,  that  mental  suffering 
is  the  subject  of  damages  only  when  connected  with 
bodily  pain,  or  with  circumstances  of  malice,  insult, 
or  inhumanity;**  although  some  authorities  uphold 


Co.  v.  Dashlell.  7  App.  607  (holding 
that  damages  are  not  recoverable,  in 
an  action  to  recover  damages  for  In- 
juries received  in  a  railroad  collision, 
for  any  impairment  of  plaintiff's 
nervous  system  resulting  from  a 
nervous  shock  received  at  the  time 
of  the  collision.  In  addition  to  dam- 
ages for  plaintiff's  physical  pain  and 
suffering). 

[b]  Where  physical  suffering  ex- 
ists] mental  suffering,  as  a  natural 
consequence,  may  be  considered  as 
an  element  of  damages.  Montgom- 
ery, etc.,  R.  Co.  v.  Mallette,  92  Ala. 
209.  9  S  363;  Galveston,  etc.,  R.  Co. 
v.  Thornsberry,  (Tex.X  17  SW  621 
(holding  that,  where  a  passenger 
through  the  negligence  of  the  car- 
rier Is  Injured  while  alighting  from 
the  train,  proofs  showing  that  his 
nervous  system,  his  spine,  and  his 
general  health  were  affected  thereby 
are  sufficient  to  justify  the  Inference 
that  he  suffered  mental  anguish  as 
a  natural  consequence,  and  to  allow 
the  jury  to  consider  such  suffering 
as  an  element  of  damages). 

30.  U.  S. — Denver,  etc,  R.  Co.  v. 
Roller,  100  Fed.  738,  49  LRA  77;  Se- 
cord  v.  St.  Paul,  etc.,  R.  Co.,  18  Fed. 
221.  6  McCrary  516. 

Ark. — Pine  Bluff,  etc.,  R  Co.  v. 
Washington,  116  Ark.  179,  172  SW 
872. 

111. — Chicago  City  R.  Co.  v.  Car- 
roll, 206  111.  218,  68  NE  1087  [aff  102 
111.  A.  202]. 

Kan. — Southern  Kansas  R.  Co.  v. 
Walsh,  45  Kan.  663.  26  P  45. 

Mich. — Howell  v.  Lansing  City 
Electric  R.  Co.,  136  Mich.  432,  99  NW 
408. 

Minn- — Johnson  v.  Northern  Pac. 
R.  Co..  47  Minn.  480,  50  NW  473. 

Mo. — Magulre  v.  St.  Louis  Transit 
Co..  103  Mo.  A.  469,  78  SW  838. 

N.  Y.— Ayres  v.  Delaware,  etc.,  R. 
Co.,  158  N.  Y.  254.  63  NE  22  [aff  4 
App.  Dlv.  611,  40  NYS  11];  Wolf  v. 
Third  Ave.  R.  Co.,  67  App.  Dlv.  606, 
74.  NYS  336;  Curtiss  v.  Rochester, 
etc,  R  Co.,  20  Barb.  282  [aff  18  N. 
Y.   534,   76  AmD   268   and  note]. 

Or. — Smitson  v.  Southern  Pac.  Co., 
37  Or.  74,  60  P  907. 

Pa, — Schenkel  v.  Pittsburg,  etc.. 
Tract.  Co.,  194  Pa.  182,  44  A  1072; 
Smedley  v.  Hestonvllle,  etc..  Pass. 
R  Co.,  184  Pa.  620,  39  A  544. 

Porto  Rico. — Ramirez  v.  American 
R  Co.,  17  Porto  Rico  440,  442  [clt 
Cycj. 

Tex. — International,  etc,  R.  Co.  v. 
Anthony,  24  Tex.  Civ.  A.  9,  67  SW 
897. 

Wis. — Stuts  v.  Chicago,  etc.,  R. 
Co.,  73  Wis.  147,  40  NW  653,  9  Am 
SR  769. 

"  [a]  "The  rule  la,  that  it  is  not 
the  possible  or  probable  future  pain 
and  anguish  which  may  result  from 
Injury  that  will  justify  an  award  of 
damages,  but  only  such  damages 
which  from  the  evidence  will  reason- 
ably result  in  the  future."  Albln  v. 
Chicago,  etc.,  R.  Co.,  103  Mo.  A.  308, 
818,  77  SW  163. 

31.  Ga, — East  Tennessee,  etc.,  R. 
Co.  v.  Hyde,  89  Ga,  721,  15  SE  621. 

Ky. — Sherley  v.  Billings,  8  Bush 
147,  8  AmR  451. 

Md. — Philadelphia,  etc,  R.  Co.  v. 
Crawford,  112  Md.  608,  77  A  278. 

Mo. — Winston  v.  Lusk,  186  Mo.  A. 
381,  172  SW  76;  O'Donnel  v.  St.  Louis 
Transit  Co.,  107  Mo.  A.  34,  80  SW 
315;  Randolph  v.  Hannibal,  etc.,  R. 
Co..  18  Mo.  A.  609. 

N.  Y. — Niedorff  v.  Manhattan  R. 
Co.,  4  App.  Dlv.  46,  38  NYS  690  [app 


dism  160  N.  Y.  276,  44  NE  9761. 

Tex. — International,  etc.,  R.  Co.  v. 
Glesen,  (Civ.  A)  69  SW  663;  Mis- 
souri Pale.  R.  Co.  v.  Martino,  2  Tex. 
Civ.  A.  634,  18  SW  1066.  21  SW  781; 
Texas,  etc.,  R.  Co.  v.  Johnson,  2  Tex. 
A  Civ.  Cas.   {  185. 

Wis. — Craker  v.  Chicago,  etc.,  R 
Co.,  36   Wis.   657,  17  AmR  604. 

33.  Fielder  v.  St.  Louis,  etc.,  R. 
Co..  61  Tex.  Glv.  A.  244,  112  SW  699. 

33.  U.  S. — Denver,  etc.,  R.  Co.  v. 
Roller,  100  Fed.  738.  49  LRA  77; 
Morse  v.  Duncan,  14  Fed.  396. 

Ark. — Pierce  v.  St.  Louis,  etc.,  R 
Co..  94  Ark.   489,   127  SW  707. 

Colo. — Bleecker  v.  Colorado,  etc., 
R.  Co.,  50  Colo.  140,  114  P  481,  33 
LRANS  386  and  note. 

Ga, — Johnson  v.  Seaboard  Air  Line 
R.  Co.,  13  Ga.  A.  298,  79  SE  91;  Geor- 

fla  R.,  etc.,  Co.  v.  Baker,  1  Ga.  A. 
32,  68  SE  88. 

Kan. — Kansas  City,  etc.,  R  Co.  v. 
Dalton,'  65  Kan.  661,  70  P  646. 

Ky.. — Louisville,  etc.,  R.  Co.  v.  Bell, 
166  Ky.  400,  179  SW  400;  Dawson  v. 
Louisville,  etc..  R.  Co.,  4  KyL  801. 

Mich. — Humphrey  v.  Michigan 
United  R.  Co.,  166  Mich.  646,  132 
NW   447. 

Minn. — Purcell  v.  St.  Paul  City  R. 
Co.,  48  Minn.  134,  50  NW  1034,  16 
LRA   203. 

Miss. — Dorrah  v.  Illinois  Cent.  R. 
Co.,  65  Miss.  14,  3  S  36,  7  AmSR  629. 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co..  116  Mo.  617,  22  SW  690;  Trigg 
v.  St.  Louis,  etc,  R.  Co.,  74  Mo.  147; 
Winkler  v.  St.  Louis,  etc.,  R.  Co.,  21 
Mo.  A.  99;  Randolph  v.  Hannibal, 
etc..   R.  Co.,   18   Mo.   A.    609. 

Nev. — Johnson  v.  Wells,  6  Nev. 
224,  8  AmR  245. 

Or. — Maynard  v.  Oregon  R.,  etc., 
Co.,  46  Or.  16,  78  P  983,  68  LRA  477. 

Pa. — Morris  v.  Lackawanna,  etc.. 
Valley  R.  Co..  228  Pa.  198.  77  A  445; 
Reardon  v.  Philadelphia  Rapid  Tran- 
sit Co.,   43  Pa.   Super.   344. 

S.  C. — Taylor  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  552,  59  SE  641. 

Wash.— Caldwell  v.  Northern  Pac 
R.  Co.,   56  Wash.   223.    105   P   625. 

Eng. — Blake  v.  Midland  R.  Co.,  18 
Q.  B.  93.  83  ECL  93,  118  Reprint  35. 

See  also  supra   85    1206,   1278. 

"It  is  well  to  start  from  the  an- 
cient landmark,  and  to  remember 
that  all  damage  to  be  recovered  In 
such  cases  Is  strictly  compensatory; 
that  while  it  may  be  possible  to 
compensate  bodily  pain,  and  so  much 
of  mental  suffering  as  may  be  indi- 
vislbly  connected  therewith  (and 
this  rather  on  authority  than  rea- 
son) yet  that  it  is  absolutely  Impos- 
sible to  measure  mental  agony  by 
money,  and  that  no  established  rule 
authoritatively  commands  such  fu- 
tile attempt.  Johnson  v.  Wells,  6 
Nev.  543.  658,  3  AmR  245. 

[a]  Insanity.— Where  a  passenger 
on  a  railroad  train  receives  no  bod- 
ily Injury,  from  an  accident  caused 
by  the  company's  negligence,  but  is 
made  insane  by  the  excitement,  hard- 
ship, and  suffering  resulting  there- 
from, the  company  is  not  liable  in 
damages  therefor,  since  Insanity  is 
not  a  probable  or  ordinary  result  of 
exposure  to  a  railroad  accident. 
Halle  v.  Texas,  etc.,  R.  Co.,  60  Fed. 
557,  9  CCA  134.  28  LRA  774. 

[b]  Mere  words,  unaccompanied 
by  any  bodily  injury,  are  not  the 
subject  of  damages,  except  in  ac- 
tions of  libel  and  slander;  and  hence 
plaintiff  could  not  recover  of  a  car- 
rier   for    mental    anguish    or    shame 
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the  more  liberal  rule  that  mental  suffering,  although 
not  itself  sufficient  to  support  an  action,  constitutes 
an  element  of  damages  whenever  it  naturally  and 
proximately  ensues  from  the  injury  complained  of, 
and  such  injury  is  sufficient  to  give  a  passenger 
a  cause  of  action.*4 

[$  1396]  4.  Exemplary  Damages— a.  In  General3* 
Where  a  carrier  is  guilty  of  willfulness,  wantonness, 


or  gross  negligence  in  the  selection  of  its  employees, 
the  establishment  of  regulations,  or  in  failing  to 
provide  safe  appliances,  whereby  a  passenger  is 
injured,  exemplary  damages  may  be  awarded 
against  it.36  But  in  order  that  the  carrier  may  be 
held  liable  for  exemplary  damages  for  defects  in 
its  equipment,  it  must  appear  that  it  had  knowl- 
edge of  such  defects." 


caused  by  words  addressed  to  him. 
while  a  passenger,  by  the  conductor 
on  one  of  defendants  cars.  Gray- 
son v.  St.  Louis  Transit  Co.,  100  Mo. 
A.  60,  71  SW  780. 

[c]  Insulting  oondnct. — An  offen- 
sive and  Insulting  refusal  of  a  con- 
ductor to  accept  a  ticket  will  per- 
mit recovery  of  damages  for  morti- 
fication and  humiliation,  although 
no  physical  injury  Is  alleged  or 
proved.  Humphrey  v.  Michigan 
United  R.  Co.,  166  Mich.  645.  132  NW 
447.  See  also  supra  9  1278.  But 
see  Chicago,  etc.,  R.  Co.  v.  Moss,  89 
Ark.  187,  116  SW  192  (holding  that 
a  passenger  is  not  entitled  to  recover 
for  mental  suffering  on  account  of 
the  insulting  conduct  of  an  employee 
of  the  carrier,  where  there  are  no 
personal   Injuries). 

[d]  Fright  resulting  la  injury*— 
If  the  negligence  of  a  carrier  places 
a  passenger  In  a  position  of  such 
imminent  peril  as  to  cause  fright, 
and  the  fright  causes  nervous  con- 
vulsions and  illness,  the  negligence 
Is  the  proximate  cause  of  the  injury, 
and  the  injury  is  one  for  which  an 
action  may  be  brought.  Purcell  v. 
St.  Paul  City  R.  Co.,  48  Minn.  134, 
60   NW   1084.    16   LRA   203. 

34.  Ala. — Seaboard  Air  Line  R.  Co. 
v.  Mobley,  69  S  614;  Birmingham  R., 
etc.,  Co.  v.  Glenn,  179  Ala.  263,  60 
S  111;  East  Tennessee,  etc.,  R.  Co. 
v.  Lockwood,   70  Ala.   315. 

Iowa. — Shepard  v.  Chicago,  etc., 
R.   Co.,    77   Iowa  64,   41   NW   664. 

La. — Stewart  v.  Arkansas  Southern 
R.  Co.,  112  La.  764,  36  S  676. 

N.  Y. — Gillespie  v.  Brooklyn 
Heights  R.  Co.,  178  N.  T.  847,  70 
NE  857,  102  AmSR  603,  66  LRA  618 
[rev  80  App.  Div.  640,81  NTS  1127]. 

Tenn.- — Knoxville  Tract.  Co.  v. 
Lane,  103  Tenn.  376,  53  SW  557,  46 
LRA   549. 

Tex. — Houston,  etc.,  R.  Co.  v.  Per- 
kins, 21  Tex.  Civ.  A.  608,  52  SW 
124. 

[a]  An  assaulted  passenger  may 
recover  although  his  damage  con- 
sists of  mental  anguish  and  humili- 
ation only,  unaccompanied  by  physi- 
cal injuries.  International,  etc.,  R. 
Co.  v.  Henderson,  (Tex.  Civ.  A.) 
82   SW   1065. 

fb]  Mental  suffering  for  another. 
— (1)  Mental  anguish  caused  by  the 
neglectful  treatment  of  an  Invalid 
daughter ,  both  being  passengers, 
may  be  an  element  of  damages  In  an 
action  by  the  mother.  Gulf,  etc., 
R.  Co.  v.  Coopwood,  (Tex.  Civ.  A.) 
96  SW  102.  (2)  But  mental  suffer- 
ing by  one,  due  to  the  negligent 
treatment  by  a  carrier  of  her  in- 
valid sister  while  both  were  passen- 
gers, does  not  constitute  a  ground 
of  recovery,  where  she  was  not  a 
party  to  the  contract  for  carrying 
her  sister,  and  the  carrier  did  not, 
by  undertaking  to  transport  her  sis- 
ter, place  Itself  under  any  duty  to 
her.  Gulf,  etc.,  R.  Co.  v.  Overton, 
101  Tex.  513,  110  SW  736,  19  LRA 
NS  500  and  note  [rev  (Civ.  A.)  107 
SW  71]. 

[c]  Insulting  and  abusive  lan- 
guage.—(1)  Damages  for  Insulting 
and  abusive  language  by  the  car- 
rier's employee  may  include  compen- 
satory damages  for  humiliation  and 
Injury  to  the  feelings,  but  not  for 
injury  to  the  character.  Gillespie  v. 
Brooklyn  Heights  R.  Co.,  178  N.  T. 
347.  70  NE  857,  102  AmSR  608,  66 
LRA  618  [rev  80  App.  Div.  640,  81 
NTS  1127].  (2)  Where  a  passenger 
Is  insulted  by  the  motorman,  her 
right  of  action  Is  based  on  the  vio- 
lation   of   the   company's   obligation 


as  a  common  carrier,  and  not  on  the 

?>artlcular  acts  of  the  motorman,  al- 
hough  she  is  entitled  to  recover 
damages  sustained  by  such  acts.  In- 
cluding injuries  to  her  feelings. 
Knoxvllle  Tract.  Co.  v.  Lane,  lot 
Tenn.   376,   53   SW   657,   46   LRA  649. 

(3)  Where  language  of  a  conductor 
toward  a  female  passenger  is  not  in 
itself  Insulting  or  actionable,  there 
can  be  no  recovery  for  mental  dam- 
ages, on  the  theory  that  his  undis- 
closed intention  was  to  Insult  the 
passenger.  Missouri,  etc.,  R.  Co.  v. 
Pope,    (Tex.    Civ.    A.)    149    SW   1185. 

(4)  A  passenger  may  recover  for 
mental  suffering  unaccompanied  by 
physical  pain,  where  such  suffering 
Is  caused  by  the  indecent  language  of 
fellow  passengers,  which  might  have 
been  prevented  by  the  trainmen. 
Seaboard  Air  Line  R.  Co.  v.  Mobley, 
(Ala.)   69  S  614. 

[dl  Proof  of  diaoomfort  and 
physloal  Injury. — The  rule  that  act- 
ual damages  cannot  be  recovered  for 
mental  suffering,  in  the  absence  of 
physical  injury  or  other  element  of 
actual  damage,  does  not  apply  where 
a  contractual  relation  exists  between 
the  passenger  and  the  carrier,  and 
there  is  some  proof  of  discomfort 
and  physical  Injury.  St.  Louis 
Southwestern  R.  Co.  v.  Padgett,  (Tex, 
Civ.  A.)   181   SW  718. 

Mental  suffering  as  a  subject  of 
damages  see  Damages  [13  Cyc  39]. 

36.  See  generally  Damages  [It 
Cyc  105]. 

Cross  references! 
For  breach  of  contract  of  carriage 

see  supra  I  1281. 
For     wrongful     ejection     see     supra 

{   1210. 
Criminal    prosecution    as    precluding 

recovery     of    exemplary    damages 

see  Damages  [13  Cyc  118]. 

38.  U.  S. — Beale  v.  Railway  Co.,  2 
F.  Cas.  No.  1,159,  1  Dill.  669. 

Iowa. — Frlnk  v.  Coe,  4  Greene  655, 
61   AmD  141. 

Kan. — Sawyer  v.  Sauer,  10  Kan. 
466. 

N.  T. — Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  Y.  44,  15  AmR  376. 

Or. — Sullivan  v.  Oregon  R.,  etc.. 
Co.,  12  Or.  392.  7  P  508.  53  AmR 
364. 

S.  C. — Appleby  v.  South  Carolina, 
etc.,  R.  Co.,  60  S.  C.  48,  38  SE  237. 

Tex. — Texas  Trunk  R.  Co.  v.  John- 
son, 76  Tex.  158,  12   SW  482. 

W.  Va. — Barker  v.  Ohio  River  R. 
Co.,  61  W.  Va.  423,  41  SE  148,  90 
AmSR    808. 

"Corporations  may  incur  this  lia- 
bility as  well  as  private  persons. 
.  .  .  If  a  railroad  company,  for 
Instance,  knowingly  and  wantonly 
employs  a  drunken  engineer,  or 
switchman,  or  retains  one  after 
knowledge  of  his  habits  Is  clearly 
brought  nome  to  the  company,  or  to 
a  superintending  agent  authorized  to 
employ  and  discharge  him,  and  In- 
Jury  occurs  by  reason  of  such  hab- 
its, the  company  may  and  ought  to 
be  amenable  to  the  severest  rule  of 
damages."  Cleghorn  v.  New  York 
Cent.,  etc.,  R.  Co.,  66  N.  Y.  44,  48,  16 
AmR  376. 

[a]  Season  for  rule*— "A  railroad 
company  acts  only  through  Its 
agents — the  directors,  the  superin- 
tendent, and  all  the  employes  are  the 
agents  through  whom  alone  the  com- 
pany acts,  and  unless  the  company 
are  held  liable  for  the  acts  of  these 
parties,  the  public  have  neither  a 
remedy  nor  security.  The  public 
have  a  direct  interest  in  having 
these  companies  employ  capable, 
honest,    and    reliable   men,    and    It   is 


the  duty  of  the  companies  to  see 
that  their  employes  are  of  a  proper 
character,  or  courts  and  juries  will 
hold  them  to  a  strict  accountability 
for  misconduct.  A  railroad  company 
employs  a  drunken  engineer,  the  life 
and  personal  security  of  the  travel- 
ing public  is  placed  in  his  hands; 
the  public  cad  know  nothing  of  his 
character,  and  If  an  accident  occurs, 
occasioned  by  his  negligence.  Inat- 
tention, or  misconduct,  and  loss  of 
life  or  limb  results,  the  company 
should  be  held  responsible  for  tne 
accident  thus  occurring;  not  only  in 
compensatory  damages,  but  punitive 
damages  for  the  want  of  the. exercise 
of  care  In  the  character  of  the  era- 

filoyes  selected.  And  experience  has 
ong  since  demonstrated  that  merely 
compensatory  damages  Is  not  suffi- 
cient to  compel  these  companies  to 
that  care  and  attention  that  the  per- 
sonal safety  and  security  of  the 
traveling  •  public  demand."  Beale  v. 
R.  Co.,  2  F.  Cas.  No.  1,169,  1  DHL 
589. 

lb]  Bmploylng  parol—  driver*— 
If  a  stagecoach  proprietor  employs 
as  driver,  one  known  to  be  careless 
or  a  drunkard,  he  will  be  liable  In 
exemplary  damages  for  injuries  to 
a  passenger  resulting  from  the  neg- 
ligence or  misconduct  of  such  driver. 
Frlnk  v.  Coe,  4  Greene  (Iowa)  555, 
61  AmD  141;  Sawyer  v.  Sauer,  10 
Kan.    466. 

[e]     A  rsoltl—   disregard   of  the 
""    reasonable  m< 


duty  to  provide  rsasonaSte  means  of 
protection,  so  as  to  insure  the  safety 
of  passengers  while  boarding  and 
alighting  from  cars  renders  a  car- 
rier liable  in  exemplary  damages  to 
a  person  Injured  thereby.  Appleby 
v.  south  Carolina,  etc.,  R.  Co.,  60  a. 
C.  48,  88  SE  237. 

[dl  Rnanolal  ability,— Where  an 
accident  occurs  on  a  railroad  by 
reason  of  a  defective  track,  and 
the     company     is     sought     to     be 


charged  with  exemplary  damages, 
the  liability  of  the  company  for 
such  damages  cannot  bo  made  to 
depend  on  the  financial  ability  of 
th»  corporation  to  keep  its  road 
in  such  condition  that  it  can  be 
operated  with  safety  to  passengers. 
The  legal  culpability  is  as  great 
when  the  failure  in  such  cases  to 
furnish  safe  appliances  results  from 
inability  arising  from  th«  want  of 
sufficient  money  or  credit,  as  when 
it  arises,  not  from  a  lack  of  means, 
but  from  an  indisposition  to  use 
them.  It  Is  not  error,  therefore,  to 
refuse  to  admit.  In  an  action  against 
a  railroad  oompany  under  the  cir- 
cumstances Indicated,  testimony  of 
the  financial  inability  of  the  com- 
pany properly  to  operate  Its  road, 
with  a  view  to  affecting  the  recovery 
of  exemplary  damages.  Texas 
Trunk  R.  Co..  v.  Johnson,  75  Tex. 
158,  12  SW  482. 

37.  Richmond,  etc.,  R.  Co.  v. 
Vance,  93  Ala.  144,  9  S  574.  30  Am 
SR  41. 

[a]  Knowledge  of  an  insufficient 
oooperatinr  oaase  is  not  sumoiest. — 
Where  the  injury  complained  of  was 
caused  by  defective  crosstles  and  a 
defective  bolt  cooperating,  and  it  ap- 
peared that  the  company  Knew  of  the 
former,  which,  however,  probably 
would  not  have  caused  the  accident, 
but  did  not  know  of  the  defective 
bolt,  which  the  evidence  tended  to 
show  caused  the  accident,  exemplary 
damages  should  not.  be  awarded. 
"When  an  injury  is  produced  by  the 
co-operation  of  two  Independent 
causes,  the  existeace  of  one  of  w"'™ 
is   unknown,   and    the   other   insum- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[J  1397]  b.  For  Acta  of  Employee*— (1)  Men 
Negligence.  Exemplary  damages  cannot  be  assessed 
against  a  carrier  for  injuries  caused  to  a  passenger 
by  the  acts  of  its  employees,  where  they  could  not 
have  been  assessed  against  such  employees.  In 
other  words,  in  the  absence  of  willful  misconduct 
or  reckless  indifference  on  the  part  of  the  carrier's 
employees  affecting  the  safety  of  the  traveling  pub- 
lic in  general,  the  damages  must  be  confined  to 
compensation ;  exemplary  damages '  cannot  be  as- 
sessed against  the  carrier  for  injuries  caused  by  the 
merely  negligent  or  wrongful  acts  of  its  employees." 

[»  1398]  (2)  Malice,  Willfulness,  or  Gross  Neg- 
ligence.    There  is  some  conflict  in  the  authorities 


cient  to  produce  the  result  without 
the  co-operation  of  the  unknown 
cause,  knowledge  of  the  existence  of 
such  other  cause  does  not  make  a 
case  for  the  allowance  of  punitive 
damages."  Richmond,  etc..  R.  Co.  v. 
Vance,  »$  Ala.  144,  149,  9  S  674,  30 
AmSR  41. 

38.  U.  S. — Milwaukee,  etc.,  •  R. 
Co.  t.  Arms,  91  U.  S.  489,  21  L.  ed. 
374;  Seymour  v.  Chicago,  etc.,  R. 
Co.,  21  F.  Cas.  No:  12.686,  J.Biss.  48. 

Ala. — Birmingham  R..  etc.,  Co.  v. 
Wise,  149  Ala.  492,  42  S  821;  Ala- 
bama Great  Southern  R.  Co.  v.  Gil- 
bert, 6  Ala.  A.  372,  60  S  642. 

Ark. — Chicago,  etc  R.  Co.  v. 
Owens,  118  Ark.  467,  177  SW  8:  St. 
Louts  Southwestern  R.  Co.  v.  Evans, 
104  Ark.  89.  148  SW  264;  St.  Louis 
Southwestern  R.  Co.  v.  Myzell,  87 
Ark.    123,    112   SW   203. 

Colo. — Wall  v.  Cameron,  6  Colo. 
276. 

Ga. — Macon  R.,  etc.,  Co.  v.  Mason, 
123  Ga.  773.  61  SE  569;  Southern  R 
Co.  v.  Hardin,  101  Ga.  263,  28  SB 
S47;  Chattanooga,  etc..  R.  Co.  v.  Lid- 
dell.  86  Ga.  482,  11  SB  863,  21  AmSR 
169. 

III. — Chicago  Union  Tract  Co.  v. 
Lauth,  216  IU.  176.  74  NB  738;  Louis- 
ville, etc,  R.  Co.  v.  Wurl,  62  IU. 
A.  S81. 

Iowa, — Williamson  v.  Western 
Stage  Co.,  24  Iowa  171. 

Kan. — Kansas  Pac  R  Co.  v.  Cutter, 
19   Kan.   83. 

Ky. — Kentucky  Cent  R.  Co.  v. 
Dills,  4  Bush  693;  Southern  R  Co. 
v.  Brewer,  108  SW  936,  32  KyL  1374; 
Cleveland,  etc.,  R.  Co.  v.  Offutt,  104 
SW  359.  31  KyL  936;  Louisville,  etc., 
R.  Co.  v.  Mount  135  Ky.  693,  101 
SW  1182,  31  KyL  210;  Southern  R 
Co.  V.  Lee,  101  SW  807.  30  KyL 
1360.  10  LRANS  837;  Illinois  Cent 
R.  Co.  v.  Lence,  100  SW  216,  30  KyL 
988. 

La.— Rutherford  v.  Shreveport,  etc., 
R    Co.,    41   La.   Ann.    793,    6   S   644. 

Md. — Northern  Cent.  R.  Co.  v.  New- 
man, 98  Md.  507,  66  A  973:  Smith  v. 
Philadelphia,  etc.,  R.  Co.,  87  Md.  48, 
38  A  1072:  Northern  Cent.  R.  Co.  v. 
O'Connor,  76  Md.  207.  24  A  449,  36 
AmSR  422,  16  LRA  449;  Baltimore. 
etc..  R  Co.  v.  Carr,  71  Md.  135.  17 
A   1052. 

Minn. — Berg  v.  St.-  Paul  City  R 
Co..   96  Minn.   513,  105  NW  191. 

Mo. — Dorsey  v.  Atchison,  etc.,  R 
Co.,  83  Mo.  A.  628;  Bdelmann  v.  St 
Louis  Transfer  Co.,  3  Mo.  A.  603. 

N.  J. — Bullock  v.  Delaware,  etc., 
R.    Co.,    61    N.    J.    L.    560,    40    A    650. 

N.  T. — Wigton  v.  Metropolitan  St 
R.  Co.,  88  App.  DIv.  207.  56  NTS 
647. 

N.  C. — Carver  v.  Carolina,  etc.,  R. 
Co..    169    N.   C.    204,    85    SE   293. 

Pa. — Wright  v.  Philadelphia  Rapid 
Transit  Co..  236  Pa.  132.  84  A  669; 
Pittsburgh,  etc.,  R.  Co.  v.  Lyon,  123 
Pa.  140,  16  A  607.  10  AmSR  517, 
2  LRA  489:  Philadelphia  Tract.  Co. 
v.    Orbann     119    Pa.    37,    12    A    816. 

Porto  Rico. — Gonzalez  v.  San  Juan 
Light  etc.,  Co.,  6  Porto  Rico  Fed. 
«02. 

S.  C. — Horn  v.  Southern  R.  Co.,  78 
S.  C.  67.  68  SE  963;  Pickett  v.  South- 
ern R.  Co..  69  S.  C.  445,  48  SB 
4«6. 

Tex. — Texas  Trunk  R  Co.  v.  John- 


son, 75  Tex.  168,  12  SW  482;  Trinity, 
etc,  R.  Co.  v.  O'Brien,  18  Tex.  Civ.  A. 
690,  46  SW  389. 

Wash. — Caldwell  v.  Northern  Pac 
R   Co.,   56   Wash.    223,   105  P   625. 

Wis. — Spicer  v.  Chicago,  etc.,  R 
Co..  29  Wis.  580. 

[a]  "Then  must  have  been  some 
wilful  misconduct,  or  that  entire 
want  of  care  which  would  raise  the 
presumption  of  a  conscious  indif- 
ference to  consequences."  Milwaukee, 
etc,  R  Co.  v.  Arms,  91  U.  S.  489. 
492.   23  L.  ed.   374. 

[b]  Where  the  facts  are  Insuf- 
ficient to  show  a  wanton  or  malicious 
tort,  the  right  to  claim  punitive 
damages,  thus  excluded  cannot  arise 
on  the  superadded  disappointment 
and  mental  distress  occasioned  to  the 
passenger.  Barnett  v.  Chicago,  etc., 
R.  Co.,   76   Mo.  A.   446. 

[c]  Proof  of  asperities  Induced  by 
the  passenger,  in  a  colloquy  be- 
tween the  conductor  and  a  passen- 
ger who  resists  the  enforcement  of  a 
rule  of  the  railroad  company  is  not 
sufficient  to  justify  exemplary  dam- 
ages against  the  company.  Bullock 
v.  Delaware,  etc,  R.  Co.,  61  N.  J.  L. 
550.  40  A  650. 

3».  For  fall  discussion  of  rules  as 
to  exemplary  damages  see  Damages 
[13  Cyc  105  et-seq).  And  see  in  this 
connection  Milwaukee,  etc,  R.  Co. 
v.  Arms.  91  U.  S.  489.  23  L.  ed.  374; 
McKeon  v.  Citizens'  R.  Co.,  42  Mo. 
79,  88  (where  the  court  said:  "It  Is, 
at  least,  very  questionable,  upon 
principal  and  authority,  whether 
damages  for  punishment  can  be 
given  in  any  civil  action");  Quigley 
v.  Central  Pac.  R.  Co.,  11  Nev.  350, 
21  AmR  757;  Fay  v.  Parker,  63  N.  H. 
342.  16  AmR  270. 

.  "It  Is  undoubtedly  true  that  the 
allowance  of  any  thing  more  than 
an  adequate  pecuniary  indemnity  for 
a  wrong  suffered  is  a  great  departure 
from  the  principle  on  which  dam- 
ages in  civil  suits  are  awarded.  But 
although,  as  a  general  rule,  the 
plaintiff  recovers  merely  such  indem- 
nity, yet  the  doctrine  Is  too  well 
settled  now  to  be  shaken,  that  ex- 
emplary damages  may  In  certain 
cases  be  assessed.  As  the  question 
of  intention  is  always  material  in 
an  action  of  tort,  and  as  the  cir- 
cumstances which  characterise  the 
transaction  are,  therefore,  proper  to 
be  weighed  by  the  jury  In  fixing  the 
compensation  of,  the  injured  party, 
it  may  well  be  considered  whether 
the  doctrine  of  exemplary  damages 
cannot  be  reconciled  with  the  idea, 
that  compensation  alone  is  the  true 
measure  of  redress.  But  jurists  have 
chosen  to  place  this  doctrine  on  the 
ground,  not  that  the  sufferer  la  to 
be  recompensed,  but  that  the  offender 
is  to  be  punished;  and  although  some 
text-writers  and  courts  have  ques- 
tioned its  soundness,  It  has  been  ac- 
cepted as  the  general  rule  In  Eng- 
land and  in  most  of  the  States  of 
this  country."  Milwaukee,  etc..  R 
Co.  v.  Arms.  91  U.  S.  489,  492,  23  L. 
ed.  374. 

40.  Ala. — Richmond,  etc.,  R.  Co.  v. 
Greenwood.  99  Ala.  601.  14  S  495; 
Kansas  City,  etc.,  R.  Co.  v.  Phillips, 
98  Ala,  169.  13  S  66;  Alabama  Great 
Southern  R.  Co.  v.  Hill,  98  Ala,  514, 
9   S  722,   30  AmSR  66,   90  Ala.   71.  8 


as  to  the  right  of  a  passenger  to  recover  exemplary 
damages  for  injuries  sustained  through  the  ma- 
licious, wanton,  or  grossly  negligent  acts  of  the 
carrier's  employees;  and  indeed  the  right  to  recover 
such  damages  in  any  civil  action  has  been 
questioned.88 

Rule  that  carrier  is  liable.  In  some  jurisdictions 
exemplary  damages  may  be  recovered  against  the 
carrier  for  injuries  caused  by  the  tortious  acts  of 
its  employees,  within  the  scope  of  their  employ- 
ment, without  reference  to  any  authorization,  par- 
ticipation, or  ratification  of  the  torts  by  the  carrier, 
where  such  acts  are  committed  maliciously,  wan- 
tonly, or  with  gross  negligence.''0    Thus  the  carrier 

S  90,  24  AmSR  764,  9  LRA  442: 
Mobile,  etc.,  R.  Co.  v.  Ashcraft,  48 
Ala.  15;  Birmingham  R.  etc.,  Co.  v. 
Taylor,    6   Ala.   A.    661,    60    S   979. 

Ga. — Georgia  R.  Co.  v.  Olds,  77  Ga. 
673;  Savannah  City,  etc,  R.  Co.  v. 
Brauss,  70  Ga.  368:  Gaaway  v. 
Atlanta,  etc.,  R  Co.,  58  Ga.  216. 

111. — Lake  Erie,  etc.,  R  Co.  v. 
Chrlstison,   39   111.  A.   495. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Wolfe,  128  Ind.  347,  27  NE  606,  25 
AmSR  436. 

Ky. — Chicago,  etc.,  R.  Co.  v.  Rowell, 
151  Ky.  313,  151  SW  950:  Lexington 
R.  Co.  v.  Johnson,  129  Ky.  323,  122 
SW  830;  Louisville,  etc..  R.  Co.  v. 
Marshall,  110  SW  885,  30  KyL  639; 
Clarke  v.  Louisville,  etc.,  R  Co.,  101 
Ky.  34,  39  SW  840,  36  LRA  123 
(under  statute);  Louisville  Southern 
R.  Co.  v.  Minogue.  90  Ky.  369,  14 
SW  357.  12  KyL  378.  29  AmSR  378: 
Kentucky  Cent.  R.  Co.  v.  Dills,  4 
Bush  593;  Southern  R.  Co.  v.  Brewer, 
105  SW  160,  32  KyL  43;  Louisville 
St.  R.  Co.  v.  Brownfteld.  96  SW  912, 
29  KyL  1097;  Louisville,  ate,  R.  Co. 
v.  McClain,  66  SW  391.  23  KyL  1878: 
Felton  v.  Holbrook,  60  SW  606,  21 
KyL  1824;  Louisville,  etc.,  R.  Co.  v. 
Kingman,  35  SW  264,  18  KyL  82: 
Cincinnati,  etc.,  R.  Co.  v.  Richard- 
son, 14  KyL  367:  Louisville,  etc.,  R. 
Co.  v.  Ferrell,  7  KyL  607. 

Me. — Goddard  v.  Grand  Trunk  R 
Co..  57  Me.  202.  2  AmR  39. 

Md. — Philadelphia,  etc.,  R  Co.  V. 
Larkin.  47  Md.  155.  28  AmR  442; 
Baltimore,  etc.,  R.  Co.  v.  Blocher,  27 
Md.   277. 

Miss. — Illinois     Cent.      R.     Co.     v. 


Smith.  102  Miss.  276,  59  S  87;  Hig- 
glns  v.  Louisville,  etc..  R.  Co.,  64 
Miss.  80,  8  S  176;  Forsee  v.  Alabama, 
etc..  R.  Co..  63  Miss.  66.  56  AmR  801; 
Memphis  etc.,  R.  Co.  v.  Green,  53 
Miss.  779;  Memphis,  etc.,  R  Co.  v. 
Whitfield,  44  Miss.  466;  Heirn- v.  Mc- 
Cauuhan,    32    Miss.    17,    66   AmD   688. 

Mo. — Malecek  v.  Tower  Grove,  etc., 
R  Co.,  57  Mo.  17;  Dorsey  .v.  Atchi- 
son, etc.,  R.  Co.,  83  Mo.  A.  528.  But 
see  Edelmann  v.  St.  Louis  Transfer 
Co.,  3  Mo.  A.  503  (as  to  what  con- 
stitutes ratification  so  .is  to  authorise 
punitive  damages). 

N.  H.— Hopkins  v.  Atlantic,  etc.,  R. 
Co.,    36    N.   H.    9,  .72   AmD   287. 

N.  C. — Carver  v.  Carolina,  etc.,  R.° 
Co.,   169  N.  C.   204.   85   SE  298;   Huff- 
man v.  Southern  R.  Co.,  163  N.  C.  171, 
79   SE  807. 

Oh. — Atlantic,  etc.,  R.  Co.  v.  Dunn, 
19  Oh.  St  162.  2  AmR  382. 

Pa. — Pittsburgh,  etc,  R.  Co.  .▼. 
Lyon,  128  Pa,  140,  16  A  607,  10 
AmSR   617,    2   LRA   489. 

S.  C. — Dobson  v.  Duncan,  90  S.  C. 
414.  73  SE  875;  Hull  v.  Seaboard 
Air  Line  R.  Co..  76  S.  C.  278.  67 
SE  28.  10  LRANS  1213;  Reeves 
v.  Southern  R  Co.,  68  S.  C.  89,  46 
.SB  543;  Appleby  v.  South  Caro- 
lina, etc.,  R.  Co.,  60  S.  C.  48,  38 
SE  237;  Glover  v.  Charleston,  etc. 
R.  Co.,  57  S.  C.  228,  36  SE  510;  Quinn 
v.  Smith  Carolina  R.  Co.,  29  S.  C. 
881.  7  SE  614,  1  LRA  682.  See  also 
Tolleson  v.  Southern  R.  Co.,  88  S.  C 
7,  70  SB  811  (as  to  what  constitutes 
wantonness,  recklessness,  and  will- 
fulness). 

Tenn. — Memphis  St.  R.  Co.  v.  Shaw, 
110  Tenn,  467.  76  SW  713;  Springer 
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may  be  liable  in  exemplary  damages'  for  wanton 
misconduct  or  gross  negligence  of  its  conductor  or 
other  employees  in  assaulting  a  passenger,  or  in 
failing  to  protect  him  from  assault  by  fellow  pas- 
sengers or  others,41  or  for  his  malicious,  willful, 
and  wanton  insulting  conduct  toward  a  passenger. 
Rule    requiring   participation,    authorization,    or 

Transp.  Co.  v.  Smith,  16  Lea  498,  1 
SW  280. 

W.  Va. — McDade  v.  Norfolk,  etc., 
R  Co.,  67  W.  Va.  682.  68  SB  378. 
But  see  Rlcketts  v.  Chesapeake,  etc, 
R.  Co..  33  W.  Va.  433,  10  SB  801, 
25  AmSR  901,  7  LRA  354  [(list 
Downey  v.  Chesapeake,  etc.,  A.  Co., 
28  W.  Va.  732)  (holding  that  the  em- 
ployee's wanton  or  malicious  act 
must  have  been  authorized  or  ratified 
by  the  company). 

See  generally  Damages  [13  Cyc 
114). 

[al  Bsason  for  rate*— "There  Is 
no  class  of  cases  where  the  doctrine 
of  exemplary  damages  can  be  more 
beneficially  applied  than  to  railroad 
corporations  in  their  capacity  of 
common  carriers  of  passengers;  and 
it  might  as  well  not  be  applied  to 
them  at  all  as  to  limit  its  applica- 
tion to  cases  where  the  servant  is 
directly  or  impliedly  commanded  by 
the  corporation  to  maltreat  and  In- 
sult a  passenger,  or  to  cases  where 
such  act  is  directly  or  impliedly  rati- 
fied; for  no  such  cases  will  ever  oc- 
cur. A  corporation  is  an  Imaginary 
being.  It  has  no  mind  but  the  mind 
of  its  servants;  it  has  no  voice  but 
the  voice  of  its  servants;  and  it  has 
no  hands  with  which  to  act  but-  the 
hands  of  its  servants.  All  its 
schemes  of  mischief,  as  well  as  its 
schemes  of  public  enterprise,  are  con- 
ceived by  human  minds  and  executed 
by  human  hands;  and  these  minds 
and  hands  are  Its  servants'  minds 
and  hands.  All  attempts,  therefore, 
to  distinguish  between  the  guilt  of 
the  servant  and  the  guilt  of  the  cor- 
poration; or  the  malice  of  the 
servant  and  the  malice  of  the  cor- 
poration; or  the  punishment  of  the 
servant  and  the  punishment  of  the 
corporation,  is  sheer  nonsense:  and 
only  tends  to  confuse  the  mind  and 
confound  the  judgment.  Neither 
guilt,  malice,  nor  suffering  is  predi- 
cable  of  this,  ideal  existence,  called  a 
corporation.  And  yet  under  cover  of 
its  name  and  authority,  there  is  in 
fact  as  much  wickedness,  and  as 
much  that  is  deserving  of  pun- 
ishment, as  can  be  found  anywhere 
else.  And  since  these  ideal  exist- 
ences can  neither  be  hung,  im- 
prisoned, whipped,  or  put  in  the 
stocks, — since  in  fact  no  correc- 
tive Influence  can  be  brought  to 
bear     upon     them     except     that     of 

Secuniary  loss, — it  does  seem  to  us 
tat  the  doctrine  of  exemplary  dam- 
ages is  more  beneficial  In  Its  appli- 
cation to  them,  than  in  its  applica- 
tion to  natural  persons.  If  those 
who  are  in  the  habit  of  thinking  that 
it  is  a  terrible  hardship  to  punish  an 
Innocent  corporation  for  the  wlcked- 
*ness  of  its  agents  and  servants,  will 
for  a  moment  reflect  upon  the  ab- 
surdity of  their  own  thoughts,  their 
anxiety  will  be  cured.  Careful  en- 
gineers can  be  .selected  who  will  not 
run  their  trains  into  open  draws;  and 
careful  baggage  men  can  be  secured, 
who  will  not  handle  and  smash 
trunks  and  band-boxes  as  is  now 
the  universal  custom;  and  the  con- 
ductors and  brakemen  can  be  had 
who  will  not  assault  and  Insult  pas- 
sengers; and  if  the  courts  will  only 
let  the  verdicts  of  upright  and  in- 
telligent juries  alone,  and  let  the 
doctrine  of  exemplary  damages  have 
its  legitimate  influence,  we  predict 
these  great  and  growing  evils  will 
be  very  much  lessened.  If  not  en- 
tirely cured.  There  Is  but  one 
vulnerable  point  about  these  ideal 
existences,  called  corporations;  and 
that  is,  the  pocket  of  the  monled 
power  that  is  concealed  behind  them: 


ratification.  In  other  jurisdictions,  however,  the 
carrier  is  liable  for  exemplary  damages  in  such 
cases  only  where  it  has  participated  in,  previously 
authorized,  or  subsequently  ratified  its  employee's 
willful,  wanton,  or  malicious  acts,  or  gross  negli- 
gence,43 or  where  it  has  been  guilty  of  negligence  in 


and  if  that  is  reached  they  will 
wince.  When  it  is  thoroughly  under- 
stood that  it  is  not  profitable  to  em- 
ploy careless  and  indifferent  agents, 
or  reckless  and  insolvent  servants, 
better  men  will  take  their  places, 
and  not  before.  It  is  our  judgment, 
therefore,  that  actions  against  cor- 
porations, for  the  willful  and  ma- 
licious acts  of  their  agents  and  ser- 
vants in  executing  the  business  of 
the  corporation,  should  not  form  ex- 
ceptions to  the  rule  allowing  exem- 
plary damages.  On  the  contrary,  we 
think  tnls  is  the  very  class  of  cases, 
of  all  others,  where  it  will  do  the 
most  good,  and  where  it  is  most 
needed."  Ooddard  v.  Grand  Trunk 
R  Co.,  67  Me.  202,  223,  2  AmR  39. 

[b]  Criminal  liability  not  essen- 
tial. An  instruction,  in  an  action  to 
recover  for  personal  Injuries  to  a 
passenger,  that  the  facts  in  evi- 
dence to  authorize  punitive  damages 
must  be  such  as  would  subject  de- 
fendant's employee  to  liability  to 
conviction  for  criminal  negligence  if 
prosecuted'  therefor  is  properly  re- 
fused. Augusta,  etc.,  R.  Co.  v.  Ran- 
dall, 79  Ga.  304,  4  SB  674. 

[cl  A  failure  to  provide  either  a 
■tool  or  a  Ught  for  a  woman  passenger 
in  getting  off  the  train  at  a  place 
away  from  the  station  Is  some  evi- 
dence of  a  wanton  disregard  of  an 
obvious  duty,  as  regards  punitive 
damages.  Lancaster  v.  Southern  R. 
Co.,  92  S.  C.  177.  76  SB  398. 

41.  Ala. — Birmingham  R,  etc..  Co. 
v.  Coleman,  181  Ala.  478,  61  S  890. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Jackson,  118  Ark.  391,  177  SW  33, 
LRA1915E  668  and  note;  Pine  Bluff, 
etc.,  R.  Co.  v.  Washington,  116  Ark. 
179,  172  SW  872. 

Ga. — Bast  Tennessee,  etc.,  R  Co. 
v.  Fleetwood,  90  Ga.  23,  16  SB  778; 
Savannah  St..  etc.,  R.  Co.  v.  Bryan, 
86  Ga.  312,  12  SB  307,  22  AmSR  464; 
Atlantic,  etc.,  R.  Co.  v.  Condor,  76 
Ga.  61.- 

111. — Amann  v.  Chicago  Consol. 
Tract.  Co.,  243  111.  263,  90  NE  673; 
Chicago  Consol.  Tract.  Co.  v.  Ma- 
honey.  230  111.  662,  82  NB  868:  Wa- 
bash, etc.,  R  Co.  v.  Rector,  104  111. 
296. 

Ind. — Southern  R.  Cc  v.  Crone,  51 
Ind.   A.    300,   99    NE   762. 

Iowa. — McKlnley  v.  Chicago,  etc., 
R  Co.,  44  Iowa  314,  24  AmR  748. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Byr- 
ley,  162  Ky.  36.  i53  SW  36,  AnnCas 
1916B  240;  Chesapeake,  etc.,  R.  Co.  v. 
Robinett,  151  Ky.  778.  162  SW  976, 
46  LRANS  433;  White  v.  South  Cov- 
ington, etc.,  R.  Co.,  150  Ky.  681.  160 
SW  837:  Lexington  R.  Co.  v.  Cosine, 
111  Ky.  799,  64  SW  848,  23  JCyL  1137, 
98  AmSR  430;  Louisville,  etc.,  R  Co. 
v.  Ballard,  85  Ky.  307,  3  SW  530.  9 
KyL  7,  7  AmSR  600;  Sherley  v.  Bil- 
lings, 8  Bush  147,  8  AmR  461. 

Me. — Hanson  v.  European,  etc.,  R. 
Co..  62  Me.  84.  16  AmR  404:  Ooddard 
v.  Grand  Trunk  R.  Co.,  67  Me.  202,  2 
AmR  39. 

Md. — Baltimore,  etc.,  R.  Co.  v.  Bar- 
ger.  80  Md.  23,  30  A  660,  45  AmSR 
319.   26  LRA   220. 

Minn. — Berg  v.  St.  Paul  City  R. 
Co..  96  Minn.  513.  105  NW  191. 

Miss. — -New  Orleans,  etc.,  R.  Co.  v. 
Burke.  63  Miss.   200,  24  AmR  689. 

Mo. — McNamara  v.  St.  Louis  Tran- 
sit Co..  182  Mo.  676.  81  SW  880,  66 
LRA  486;  Mills  v.  Metropolitan  St. 
R.  Co..  157  Mo.  A.  629,  137  SW  1006; 
Neuer  v.  Metropolitan  St.  R.  Co.,  143 
Mo.  A.  402,  127  SW  669;  Shelby  v. 
Metropolitan  St.  R.  Co..  141  Mo.  A. 
514,  125  SW  1189:  Berger  v.  Chicago, 
etc.,  R.  Co.,  97  Mo.  A.  127,  71  SW 
102;    Randolph    v.    Hannibal,   etc.,    R. 


Co..  18  Mo.  A.  609. 

Oh. — Baltimore,  etc,  R.  Co.  v. 
Reed,  31  Oh.  Clr.  Ct.  621. 

Pa, — Artherholt  v.  Erie  Electric 
Motor  Co.,  27  Pa.  Super.  141. 

Tenn. — Springer  Transp.  Co.  v. 
Smith,  16  Lea  498,  1  SW  280;  Plant- 
ers' Packet  Co.  v.  Cofer,  4  Tenn.  Civ. 
A.  155. 

W.  Va. — Turk  v.  Norfolk,  etc.  R 
Co.,  75  W.  Va.  623,  84  SE  569.  LRA 
1916E  146. 

[a]  As  a  oarrler  is  not  subject  to 
a  criminal  proaaontton  for  assault 
and  battery  on  a  passenger  commit- 
ted by  a  conductor,  exemplary  dam- 
ages may  be  awarded  in  a  civil  ac- 
tion against  the  carrier  therefor. 
Baltimore,  etc.,  R.  Co.  v.  Davis,  44 
Ind:  A.   375.   89    NE  403. 

[b]  Vallum  to  protect  pumfn 
from  assault. — Punitory  damage* 
should  not  be  allowed  for  the  con- 
ductor's failure  to  protect. a  passen- 
ger from  assault  or  Insult  by  other 
passengers,  unless  there  has  been  a 
willful  refusal  or  absolute  failure 
to  interpose  when  called  on  for  as- 
sistance, or  when  the  injury  occurs 
In  the  conductor's  presence.  Weak 
and  inefficient  action,  not  resulting 
from  want  of  sympathy  on  his  part 
for  the  person  aggrieved,  or  from  in- 
disposition to  aid  him.  may  render 
the  company  liable  to  compensatory, 
but  not  to  punitory,  damages.  New 
Orleans,  etc.,  R  Co.  v.  Burke,  53 
Miss.  200,  24  AmR  689. 

[c]  »ule  aa  to  conductor  different 
from  other  employees. — A  conductor 
of  a  railroad  train  is  required  by  his 
duty  to  the  railway  company  employ- 
ing him  to  protect  passengers  and 
to  carry  them  to  their  destination, 
and  as  an  aid  to  the  performance  of 
this  duty  he-  is  sometimes  by  statute 
Invested  with  special  police  powers. 
Hence  an  assault  by  a  conductor  on 
a  passenger  in  his  train  is  governed 
by  a  different  rule  than  injuries  in- 
flicted by  employees  acting  in  other 
capacities,  and  where  the  conduct  of 
the  passenger  assaulted  is  peaceful, 
and  he  is  not  violating  any  rules  of 
the  carrier,  the  conductor  will  be 
deemed  to  have  acted  within  the 
scope  of  his  authority,  for  which 
punitive  as  well  as  actual  damages 
may  be  assessed  against  the  com- 
pany. Baltimore,  etc.,  R.  Co.  v.  Reed, 
31  Oh.  Cir.  Ct.  521. 

4ft.  Louisville,  etc.  R  Co.  v.  Byr- 
ley,  152  Ky.  35,  163  SW  3$,  AnnCas 
1916B  240;  Chesapeake,  etc.,  R.  Co. 
v.  Francisco,  149  Ky.  307,  148  SW 
46,  42  LRANS  83;  Louisville,  etc.  R 
Co.  v.  Donaldson,  43  SW  439,  19  KyL 
1384;  Yazoo,  etc.,  R.  Co.  v.  Fitzger- 
ald, 96  Miss.  197,  50  S  631 ;  Huffman 
v.  Southern  R.  Co.,  163  N.  C  171.  7J 
SB  307;  KnoxvHle  Tract.  Co.  v.  Lane, 
103  Tenn.  376.  58  SW  567,  46  LRA 
549. 

[a]  Stare  braaqneness  not  an  In- 
sults—Although there  is  a  breach  of 
duty  by  the  conductor  of  a.  railroad 
train  toward  a  passenger,  yet.  In  the 
absence  of  willful  wrong,  oppression, 
or  reckless  disregard  of  his  rights, 
mere  brusqueness  in  the  words  or 
manner  of  the  conductor  toward  the 
passenger  is  not  an  insult  which  jus- 
tifies the  infliction  of  punitive  dam- 
ages against  the  company.  Mississ- 
ippi, etc,  R.  Co.  v.  Gill,  66  Miss.  3». 
6  S  393. 

43.  U.  S. — Lake  Shore,  etc,  R  Co. 
v.  Prentice.  147  U.  S.  101,  13  SCt  261. 
37  L.  ed.  97.  But  see  Fell  v.  North- 
ern, etc,  R.  Co.,  44  Fed.  248;  Gallena 
v.  Hot  Springs  R.  Co..  13  Fed. 
116,  4  McCrary  871  (both  hold- 
ing that,  where  the  injury  com- 
plained  of  was  accompanied  by  un- 
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employing  or  retaining  the  employee.44  Thus  in 
these  jurisdictions  a  carrier  is  not  liable  in  exem- 
plary damages  for  a  malicious  or  wanton  assault  on 
a  passenger  by  one  of  its  employees,  when  it  did 
not  authorize,  participate  in,  or  ratify  such  as- 
sault.4* The  mere  subsequent  retention  of  the  em- 
ployee who  has  been  guilty  of  such  willful  or  wanton 
conduct  does  not  of  itself  amount  to  such  a  ratifica- 


neceesary  force  or  malice  and  was 
Inflicted  by  an  employee  of  the  car- 
rier In  the  line  of  his  duty,  the  In- 
jured party  may  recover  exemplary 
damages  without  reference  to  any 
express  or  Implied  participation  In 
the  tort  by  the  carrier  by  authoris- 
ing- It  before  or  approving  it  after 
its  commission). 

Cal. — Trablng  v.  California  Nav., 
etc.,  Co..  121  Cal.  137,  63  P  644;  Ward- 
robe v.  California  Stage  Co.,  7  Cal. 
118,  68  AmD  231. 

D.  C. — Flannery  v.  Baltimore,  etc., 
R.  Co.,  15  D.  C.  111. 

La. — Patterson  v.  New  Orleans, 
etc.  R.  Light,  etc..  Co.,  110  La.  797, 
34  S  7*2. 

N.  J. — Haver  v.  New  Jersey  Cent. 
R.  Co.,  84  N.  J.  L.  $12,  46  A  693; 
Ackerson  v.  Erie  R.  Co.,  32  N.  J.  L. 
254. 

N.  T. — Cleg-horn  v.  New  York  Cent., 
•tc.  R.  Co..  86  N.  T.  44,  15  AmR  876; 
Eddy  v.  Syracuse  Rapid-Transit  R. 
Co..  50  App.  Dlv.  109.  63  NTS  645; 
Wright  v.  Glens  Falls,  etc..  R.  Co.. 
24  App.  Dlv.  617,  48  NYS  1028. 

N.  D. — Voves  v.  Great  Northern 
R.  Co..  26  N.  D.  110,  143  NW  760,  48 
LRANS  -30  and  note. 

Okl. — Moore  v.  Atchison,  etc.,  R. 
Co..  26  Okl.  682,  110  P  1059. 

R.  I. — Hagan  v.  Providence,  etc., 
R  Co..  SRI.  88,  62  AmD  377  and 
note. 

Tex. — Texas  Trunk  R  Co.  v.  John- 
son. 75  Tex.  168,  12  SW  482:  Texas, 
etc..  R.  Co.  v.  Beezley,  46  Tex.  Civ. 
A.  108,  101  SW  1051:  Denlson,  etc., 
R.  Co.  v.  Randell,  2»  Tex.  Civ.  A.  460, 
«»  SW  1013. 

Va. — Southern  R.  Co.  v.  Grubbs, 
115  Va.  876.  80  SE  749. 

Wis. — Robinson  v.  Superior  Rapid 
Transit  R  Co..  94  "Wis.  345.  68  NW 
961,  59  AmSR  897,  34  LRA  205:  Mace 
V.  Reed,  89  Wis.  440.  62  NW  1&6; 
Bass  v.  Chicago,  etc.  R.  Co.,  42  Wis. 
654,  24  AmR  437. 

See  generally  Damages  [13  Cyc 
114]. 

[a]  Ties  dins;  case <— (1)  "The  case 
in  which  the  Supreme  Court  of  the 
United  States  declared  Its  rule  arose 
in  1893,  and  is  that  of  Lake  Shore, 
etc..  R  Co.  v.  Prentice,  147  U.  8.  101. 
12  SCt  261.  37  L.  ed.  97.  where  a  con- 
ductor of  the  defendant's  train, 
'without  cause,  had  the  plaintiff 
seised,  taken  from  the  train, 
searched,  publicly  humiliated,  and 
Imprisoned.  At  the  trial  the  defend- 
ant admitted  its  liability  for  full 
compensatory  damages,  but  excepted 
to  the  court's  Instructions  that  the 
jury  might  'add  something  by  way 
of  punitive 'damages  against  the  de- 
fendant, which  Is  sometimes  called 
smart  money,  if  you  are  satisfied 
that  the  conductor's  conduct  was  il- 
legal (and  It  was  illegal),  wanton, 
and  oppressive.'  And  the  appellate 
court,  after  carefully  reviewing 
many  authorities,  announced  a  rule 
contrary  to.  that  pronounced  in  Fell 
v.  Northern  Pac  R.  Co.,  44  Fed.  248, 
and  exonerated  defendant  company 
from  liability  for  punitive  damages, 
adopting  the  Rhode  Island  rule  that 
■punitive  or  vindicative  damages,  or 
smart  money,  were  not  to  be  allowed 
as  against  the  principal  unless  the 
principal  participated  in  the  wrong- 
ful act  of  the  agent,  expressly  or 
impliedly,  by  his  conduct  authoriz- 
ing it  or  approving  It  either  before 
or  after  it  was  committed.' "  Voves 
v.  Great  Northern  R.  Co.,  26  N.  D. 
110.  119,  143  NW  760,  48  LRANS  30. 
(2)  The  case  of  Lake  Shore,  etc.,  R. 
Co.  v.  Prentice,  supra,  was  termed 
"the  great  case"  in  Warner  v.  Mis- 
souri Pac  R.  Co.,  112  Fed.  114,  117. 


[b]  Beacon  for  rulst— "There 
ought  to  be  a  difference  in  the  rule 
of  damages  against  principals  for 
torts  actually  committed  by  agents, 
in  cases  where  the  principal  is,  and 
in  cases  where  the  principal  is  not, 
a  party  to  the  malice  of  the  agent. 
In  the  former  class  of  cases,  the 
damages  go  upon  the  malice  of  the 
principal:  malice  common  to  princi- 
pal and  agent.  In  the  latter  class 
of  oases,  the  recovery  Is  for  the  act 
of  the  principal  through  the  agent, 
in  malice  of  the  agent  not  shared  by 
the  principal;  the  principal  being  re- 
sponsible for  the  act,  but  not  for  the 
motive  of  the  agent.  In  the  former 
class,  the  malice  of  the  principal  Is 
actual;  In  the  latter,  it  must  at  most 
be  constructive.  And  we  are  Inclined 
to  think  that  the  Justice  of  the  rule 
accords  with  public  policy.  Respon- 
sibility for  compensatory  damages 
will  be  a  sufficient  admonition  to  car- 
rier corporations  to  select  competent 
and  trustworthy  officers.  And  •  re- 
sponsibility for  exemplary  damages, 
in  cases  of  ratification,  will  be  an 
admonition  to  prompt  dismissal  of 
offending  officers,  as  their  retention 
might  well  be  held  evidence  of  rati- 
fication. The  Interest  of  these  cor- 
porations and  of  the  public.  In  such 
matters,  should  be  made  alike  as  far 
as  possible.  And  we  hold  the  rule, 
as  we  have  stated  it,  the  justest  and 
safest  for  both."  Craker  v.  Chi- 
cago, etc.,  R.  Co.,  36  Wis.  667,  676,  17 
AmR  604. 

fc]  Who  deemed  the  corporation. 
—  The  president  and  general  man- 
ager, or.  In  his  absence,  the  vlce- 
? 'resident  in  his  place,  actually  wleld- 
ng  the  whole  executive  power  of 
the  corporation,  may  well  be  treated 
as  so  far  representing  the  corpora- 
tion and  Identified  with  it,  that  any 
wanton,  malicious  or  oppressive  In- 
tent of  his,  in  doing  wrongful  acts 
in  behalf  of  the  corporation  to  the 
injury  of  others,  may  be  treated  as 
the  Intent  of  the  corporation  itself. 
But  the  conductor  of  a  train,  or 
other  subordinate  agent  or  servant 
of  a  railroad  corporation,  occupies  a 
very  different  position,  and  is  no 
more  identified  with  his  principal,  so 
as  to  affect  the  latter  with  his  own 
unlawful  and  criminal  Intent,  than 
any  agent  or  servant  standing  in  a 
corresponding  relation  to  natural 
persons  carrying  on  a  manufactory, 
a  mine,  or  a  house  of  trade  or  com- 
merce. Lake  Shore,  etc.,  R.  Co.  v. 
Prentloe.  147  U.  S.  101,  114,  13  SCt 
261,  87  L.  ed.  97. 

[d]  The  opposite  aootrlae  has 
been  criticized  as  follows:  "Of  the 
three  leading  cases  on  that  side  of 
the  question.  Hopkins  v.  Atlantic, 
etc..  R.  Co..  36  N.  H.  9,  72  AmD  287, 
can  hardly  be  reconciled  with  the 
later  decisions  in  Goddard  v.  Grand 
Trunk  R.  Co.,  57  Me.  202,  2  AmR  39: 
Blxby  v.  Dunlap.  56  N.  H.  456,  22 
AmR  476;  Fay  v.  Parker.  63  N.  H. 
342,  16  AmR  270;  Atlantic,  etc..  R. 
Co.  v.  Dunn,  19  Oh.  St.  162,  2  AmR 
382.  There  were  strong  dissenting 
opinions.  In  many,  if  not  most,  of 
the  other  cases,  either  corporations 
were  put  upon  different  grounds  in 
this  respect  from  other  principals, 
or  else  the  distinction  between  im- 
puting to  the  corporation  such 
wrongful  act  and  intent  as  would 
render  It  liable  to  make  compensation 
to  the  person  injured,  and  imputing 
to  the  corporation  the  Intent  neces- 
sary to  be  established  in  order  to 
subject  it  to  exemplary  damages  by 
way  of  punishment,  was  overlooked 
or  disregarded."  Lake  Shore,  etc.,  R 
Co.   v.   Prentice,   147   U.   S.   101,   117, 


tion  oi  his  acts  as  to  render  the  carrier  liable  for 
exemplary  damages,4*  but  it  is  evidence  thereof,  and 
when  considered  together  with  the  other  circum- 
stances may  be  sufficient  to  show  such  ratification,47 
as  where  the  carrier  retains  such  employee  with 
knowledge  that  he  is  incompetent  or  unfit  for  the 
position  he  occupies.4* 
Gross  negligence  denned.  Gross  negligence  within 


13  SCt  261,  37  L.  ed.  97. 

44.  Cleghorn  v.  New  York  Cent., 
etc.,  R  Co.,  56  N.  Y.  44,  16  AmR  375; 
Eddy  v.  Syracuse  Rapid-Transit  R. 
Co..  50  App.  Dlv.  109,  63  NYS  645; 
Wright  v.  Glens  Falls,  etc..  R.  Co., 
24   App.   Div.   617,   48   NYS   1026. 

48.  U.  S. — Norfolk,  etc..  Tract.  Co. 
v.   Miller,   174   Fed.   607,   98   CCA  453. 

N.  J. — Haver  v.  New  Jersey  Cent. 
R.  Co.,  64  N.  J.  L.  312,  46  A  593. 

N.  Y. — Rowe  v.  Brooklyn  Heights 
R  Co.,  71  App.  Dlv.  474,  75  NYS  893. 

N.  D. — Voves  v.  Great  Northern  R. 
Co.,  26  N.  D.  110,  143  NW  760,  48 
LRANS  30  and  note. 

Va — Southern  R.  Co.  v.  Grubbs, 
116  Va.  876.  80  SE  749. 

Wis. — Craker  v.  Chicago,  etc.,  R. 
Co..  36  Wis.  657,  17  AmRB04. 

ial  Xa  Worth  Dakota  Rev.  Codes 
05)  i  6562.  relative  to  punitive 
damages,  does  not  authorize  the  im- 
position of  punitive  damages  solely 
as  a  punishment  to  a  defendant  car- 
rier for  an  assault  by  Its' conductor. 
In  the  absence  of  proof  that  the 
carrier  authorised,  sanctioned,  or 
ratified  the  assault.  Voves  v.  Great 
Northern  R.  Co.,  26  N.  D.  110,  143 
NW  760,  48  LRANS  30. 

46.  Voves  v.  Great  Northern  R. 
Co.,  26  N.  D.  110,  143  NW  760,  48 
LRANS  30  and  note;  Dillingham  v. 
Russell,  73  Tex.  47,  11  SW  139.  15 
AmSR  753,  3  LRA  634;  Southern  R. 
Co.  v.  Grubbs,  115  Va  876,  80  SE 
749. 

[a]  ItatUoatloa  a  question  of 
fact. — "The  whole  doctrine  of  ex  post 
facto  animus  as  a  basis  of  exem- 
plary damages  seems  to  us  an  anom- 
aly. It  goes  further  than  to  pun- 
ish for  evil  motive,  and  condemns 
and  punishes  for  evil  afterthought 
imputed,  which  the  court  below  In- 
formed the  jury  existed  as  matter  of 
law  If  the  conductor  was  retained  in 
the  service  after  knowledge  of  his 
misconduct.  There  are  cases  which 
hold  that  retention  In  service  under 
such  circumstances  amounts  to  rati- 
fication of  acts  that  may  be  ratified, 
but  it  seems  to  us  that  this  Is  not 
necessarily  true,  and  that  when  rati- 
fication is  an  issue  this  should  be 
left  to  the  jury  or  court  trying  the 
cause  under  all   the  evidence,   to  be 

fiassed  upon  as  any  other  fact  in 
ssue."  Dillingham  v.  Russell.  73 
Tex.  47,  66,  11  SW  139,  16  AmSR 
753,  3  LRA  634. 

47.  Denlson,  etc.,  R  Co.  v.  Ran- 
dell. 29  Tex.  Civ.  A.  460.  69  SW  1013; 
Robinson  v.  Superior  Rapid  Transit 
R.  Co.,  94  Wis.  346,  68  NW  961,  5» 
AmSR  897,  34  LRA  205;  Bass  v.  Chi- 
cago, -etc.,  R.  Co.,  42  Wis.  654,  24 
AmR  437;  Bass  v.  Chicago,  etc.,  R. 
Co..  39  Wis.  636. 

[a]  Illustrations. — (1)  Where  a 
railroad  company's  manager  is  pres- 
ent at  the  trial  and  conviction  of 
one  of  its  conductors  for  assault 
while  collecting  fares,  and  pays  the 
conductor's  fine  and  retains  film  In 
the  company's  service  thereafter, 
there  is  a  sufficient  ratification  of 
the  conductor's  act  in  making  the 
assault  to  render  the  company  liable 
for  exemplary  damages.  Denlson, 
etc,  R.  Co.  v.  Randell,  29  Tex.  Civ. 
A.  460.  69  SW  1013.  (2)  Where,  after 
the  carrier  had  notice  that  Its  brake- 
man  had  assaulted  a  passenger,  it 
retained  him  in  its  service  and  pro- 
moted him  to  a  position  of  greater 
responsibility,  it  might  be  such  rati- 
fication as  authorizes  an  award  of 
exemplary  damages.  Bass  v.  Chi- 
cago, etc.,  R.  Co.,  39  Wis.  636. 

48.  Cleghorn  v.  New  York  Cent., 
etc.,  R.  Co.,  66  N.  Y.  44,  16  AmR  375. 

[a]    Illustrations-— "If   a   railroad 
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the  above  rides  has  been  held  to  consist  in  that 
entire  want  of  care  -which  raises  a  presumption  of 
a  conscious  indifference  to  the  passenger's  safety.4* 
But  on  the  other  hand  it  has  been  held  that  negli- 
gence may  be  gross  without  being  willful  or  inten- 
tional,™ and  that  the  absence  of  slight  care  in  the 
management  of  a  train  or  in  keeping  the  track  in 
repair  is  such  gross  negligence  as  will  authorize 
exemplary  damages.51 

[$  1399]  5.  Amount  of  Damages — a.  In  General. 
Where  the  damages  to  a  passenger  are  only  such  as 
are  capable  of  direct  proof  and  assessment  at  a 
money  value,  of  course  no  question  can  be  made  as 
to  the  amount  of  damages  to  be  recovered;  but  in 
all  those  actions  of  passengers  against  carriers  that 
involve  the  consideration  of  physical  pain  or  mental 
suffering,  or  both,  and  which  constitute  much  the 
larger  number  of  such  actions,  the  law  can,  in  the 
nature  of  things,  furnish  no  definite  estimate  of  the 


compensation  to  be  awarded,  and  the  amount  is 
therefore  committed  to  the  judgment  and  sound 
discretion  of  the  jury,  under  proper  instructions 
from  the  court  as  to  the  elements  to  be  considered, 
and,  except  where  exemplary  damages  are  proper, 
should  be  such  sum  as  will  fairly  and  reasonably 
compensate  the  person  injured,"  not  exceeding  the 
amount  claimed. 

[i  1400]  b.  Circumstances  Affecting  Amount  of 
Damages — (1)  In  General.  In  determining  the 
amount  of  damages,  aside  from  the  elements  here- 
tofore considered,*4  the  jury  may  take  into  consid- 
eration the  injured  passenger's  position  in  life,  the 
business  or  profession  in  which  he  is  engaged,  the 
means  at  his  disposal  to  earn  money,  and  the  extent 
to  which  they  are  affected  in  consequence  of  the 
injury."  Thus  the  jury  may  consider  the  business 
in  which  he  is  engaged,  and  the  extent  and  amount 


company,  for  Instance,  knowingly 
and  wantonly  employs  a  drunken 
engineer,  or  switchman,  or  retains 
one  after  knowledge  of  his  habits  is 
clearly  brought  home  to  the  com- 
pany, or  to  a  superintending  agent 
authorised  to  employ  and  discharge 
him,  and  injury  occurs  by  reason  of 
such  habits,  the  company  may  and 
ought  to  be  amenable  to  the  severest 
rule  of  damages."  Cleghorn  v.  New 
York  Cent.,  etc.,  R.  Co..  66  N.  T.  44, 
48,  15  AmR  375. 

49.  U.  S. — Milwaukee,  etc.,  R  Co. 
v.  Arms.  91  U.  S.  489,  23  L.  ed.  874. 

Ala. — Alabama  Great  Southern  R 
Co.  y.  Hill,  93  Ala.  514,  9  S  722,  30 
AmSR  66;  Alabama  Great  Southern 
R.  Co.  v.  Arnold,  80  Ala.  600,  2  S  337. 

Ark. — Chicago,  etc.,  ■  R.  Co.  v. 
Owens.  118  Ark.  467,  177  SW  8. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co.,  206  Mass.  657.  92  NE  710. 

N.  Y. — Cleghorn  v.  New  York  Cent., 
etc..  R.  Co.,  66  N.  Y.  44,  15  AmR  375. 

Okl. — Atchison,  etc.,  R  Co.  v. 
Chamberlain.  4  Okl.  642,  46  P  499. 

S.  C. — Appleby  v.  South  Carolina, 
etc..  R.  Co.,  60  S.  C.  48.  38  SB  237. 

Tex. — Missouri  Pac.  R.  Co.  v.  Shu- 
ford,  72  Tex.  165.  10  SW  408. 

W.  Va. — Barker  v.  Ohio  River  R. 
Co.,  61  W.  Va.  423,  41  SB  148,  90  Am 
SR  808. 

"That  rule  is,  when  negligence  is 
so  gross  as  to  evince  an  entire  want 
of  care,  and  is  sufficient  to  raise  a 
presumption  that  the  defendant,  be- 
ing cognizant  of  the  probable  conse- 
quences, is  indifferent  to  the  danger 
to  which  the  persons  or  property  of 
others  may  be  exposed — 'a  conscious 
indifference  to  consequences' — exem- 
plary damages  may  be  awarded.  It 
is  not  necessary  that  the  Injury  shall 
be  wilful."  Alabama  Great  Southern 
R.  Co.  v.  Arnold,  80  Ala..  600,  608,  2 
S   337. 

[a]  The  term  "gross  negligence," 
under  the  statute  relating  to  the  neg- 
ligence of  employees,  means  negli- 
gence materially  greater  than  the 
lack  of  ordinary  care;  but  a  finding 
of  gross  negligence  should  be  sus- 
tained, where  the  Injury  likely  to 
result  from  failure  to  do  that  which 
should  be  done  will  be  fatal  or  very 
serious,  so  that  a  finding  of  gross 
negligence  by  a  carrier's  employees 
is  justified  where  an  express  train  is 
run  past  a  station  without  slowing 
up  while  &  local  train  is  stopping  to 
discharge  passengers.  Renaud  v. 
New  York,  etc.,  R.  Co.,  206  Mass.  667, 
92  NE  710. 

[b]  Failure  to  keep  track  In  re- 
pair.— Evidence  showing  that  an  ac- 
cident was  caused  by  a  broken  rail, 
that  the  rails  and  crossties  at  that 
place  were  worn,  rotten,  and  un- 
sound, and  that  old  rails  were  being 
constantly  used  to  repair  the  track 
there,  is  sufficient  to  authorise  the 
jury  to  infer  that  the  carrier  had 
knowledge  of  this  condition  of 
things,  and  to  impute  to  it  such  reck- 


lessness or  wantonness  as  is  the 
equivalent  of  conscious  wrongdoing 
in  continuing  to  run  trains  over  a 
track  in  such  condition;  and,  so  find- 
ing, the  jury  may  award  punitive 
damages.  Alabama  Great  Southern 
R.  Co.  v.  Hill,  93  Ala.  A.  514,  9  S722, 
30  AmSR  65. 

[c]  Suddenly  backing  train*— 
Where  a  passenger  receives  injuries 
caused  by  the  recklessness  and  care- 
lessness of  an  engineer  in  suddenly 
backing  the  train  as  a  passenger  is 
preparing  to  alight,  the  jury  is  justi- 
fied in  awarding  exemplary  damages. 
Appleby  v.  South  Carolina,  etc.,  R. 
Co.,   60  S.  C.   48,   38  SE  237. 

[d]  Beoklesa  rate  of  speeds— (1) 
Running  a  train  over  a  defective 
track  at  the  rate  of  a  mile  a  minute 
is  a  reckless  disregard  of  the  rights 
of  the  .passengers,  authorizing  ex- 
emplary damages.  Griffin  v.  South- 
ern R  Co.,  66  S.  C.  122,  43  SE  446. 
(2)  Running  a  train  over  a  trestle  at 
fifty  miles  an  hour  when  the  sched- 
ule time  is  thirty-three  miles  an  hour 
may  support  punitive  damages  in  an 
action  for  wrongful  death.  Nickles 
v.  Seaboard  Air  Line  R.  Co.,  74  S.  C. 
102.  54  SE  256. 


Gross  negligence  defined' generally 

e  Negligence  [29  Cyc  423]. 

BO.    Jacksonville,    etc.,    R    Co.    v, 


Southworth.  32  III.  A.  307  [aff  135 
111.  260,  25  NE  1093];  Louisville,  etc., 
R.  Co.  v.  McCoy,  81  Ky.  403.     ' 

51.  Louisville,  etc.,  R  Co.  v.  Mc- 
Coy, 81  Ky.  403;  Maysville,  etc..  R 
Co.  v.  Herrick,  13  Bush   (Ky.)   122. 

[a]  Absenoe  of  all  oar*  not  neces- 
sary,— To  enable  a  passenger  to  re- 
cover punitive  damages  in  such  a 
case,  It  is  not  necessary  to  show  the 
absence  of  all  care,  or  reckless  in- 
difference to  the  safety  of  passen- 
gers, or  intentional  misconduct  on 
the  part  of  the  agents  and  officers 
of  the  company.  Maysville,  etc.,  R 
Co.  v.  Herrick,  13  Bush  (Ky.)  122. 

58.  Ala. — Birmingham  R,  etc..  Co. 
v.  Rutledge,  142  Ala.  195,  39  S  838. 

Ark. — Memphis,  etc.,  R.  Co.  v. 
Trussell.  122  Ark.  616,  183  SW  981. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co.,  93  A  903;  Smithers  v.  Wil- 
mington City  R.  Co.,  22  Del.  422,  67 
A  167. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Stancel,  118  Ga.  142,  44  SE  975. 

Ky. — Louisville  R.  Co.  v.  Frick. 
158  Ky.  450,  166  SW  649. 

N.  Y. — Nash  v.  Yonkers  R.  Co.,  63 
App.  Div.  315,  71  NYS  694;  Dieffen- 
bach  v.  New  York,  etc.,  R.  Co.,  5 
App.  Div.  91,  38  NYS  788;  Walker  v. 
Erie  R.  Co.,  63  Barb.  260. 

Pa. — Willis  v.  Second  Ave.  Tract. 
Co..  189  Pa.  430,  42  A  1. 

W.  Va. — Normlle  v.  Wheeling 
Tract.  Co..  67  W.  Va,  182,  49  SE 
1030,   68   LRA  901. 

See  also  Damages  [13  Cyc  22]. 

"In  this  class  of  cases  no  precise 
rule  exists,  by  which  the  extent  of 
the  recovery  can   be  prescribed;  for 


the  compensation  to  be  received  is, 
to  a  great  extent,  to  be  awarded  for 
pain  and  suffering  which  cannot  be 
accurately  measured  by  amounts.  .  .  . 
The  rule  so  carefully  maintained  and 
guarded  in  actions  upon  contracts, 
and  for  tortious  Injuries  to  prop- 
erty. Is  incapable  of  being  applied 
where  the  Injury  is  to  the  person: 
for  those  injuries  are  without  pre- 
cise pecuniary  measure.  The  lav 
has,  accordingly,  in  this  class  of 
cases,  committed  the  determination 
of  the  amount  of  damages  to  bt 
awarded  to  the  experience  and  good 
sense  of  Jurors."  Walker  v.  Erie  R. 
Co..  63  Barb.  (N.  Y.)  260.  266. 

Bxemplary  damages  see  supra  II 
1396-1398. 

63.  Louisville  R.  Co.  v.  Frick.  1SI 
Ky.  450.  165  SW  649;  Nash  v.  Yonk- 
ers R  Co..  63  App.  Div.  316,  71  NTS 
594 

54.     See  supra  II  1393-1398. 

88.  U.  S. — Mackoy  v.  Missouri  Pat 
R.  Co.,  18  Fed.  236,  5  McCrary  638. 

Ga. — Macon,  etc.,  R.  Co.  v.  John- 
son, 38  Ga.  409. 

Ind. — Louisville,  etc.,  R.  Co.  t. 
Miller,  141  Ind.  633.  37  NE  143. 

Ky. — Louisville,  etc.,  R.  Co.  r. 
Carothers,  65  SW  833,  66  SW  385,  31 
KyL  1673. 

Miss. — Southern  R.  Co.  v.  Kend- 
rick.  40  Miss.  374,  90  AmD  382. 

Mo. — Whalen  v.  St.  Louis,  etc,  B. 
Co.,   60  Mo.   323. 

N.  Y. — Brignoli  v.  Chicago,  etc.,  R. 
Co.,  4  Daly  182. 

Oh. — Cleveland,  etc,  R.  Co.  t. 
Sutherland,  19  Oh.  St.  151. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Raney,  44  Tex.  Civ.  A  517,  99  SW 
589. 

Wis.— Abbott  v.  Tolllver,  71  Wla 
64,  36  NW  622. 

Eng. — Phillips  v.  London,  etc..  R. 
Co.,  5  C.  P.  D.  280  [app  dism  5  Q.  R 
D.   78,  8  ERC  447]. 

Que. — Tudor  v.  Quebec,  etc,  R  Co, 
41  Que.  Super.  19,  13  CanRCas  387. 

[a]  Position  eonatderea  la  com- 
pensating for  aUsflgnremen). — In  al- 
lowing compensation  for  a  disfigure- 
ment of  the  passenger's  person 
which  consisted  In  a  scar  on  the 
forehead,  the  condition  and  circum- 
stances of  the  passenger  should  be 
taken  into  consideration.  The  Ori- 
flamme,  18  F.  Cas.  No:  10,573,  J 
Sawy.  397. 

[b]  Bvidenoe  of  character. — (1) 
The  fact  that  a  female  passenger 
who  Is  Injured  is  of  unchaste  char- 
acter may  be  considered  by  the  jury 
in  assessing  compensatory  damages, 
so  far  as  It  tends  to  show  her  ability 
to  earn  money  or  take  care  of  a 
family.  Abbot  v.  Tolllver,  71  Wla 
64,  36  NW  622.  (2)  And  where  a 
passenger  sues  for  an  Injury  and 
testifies  that  prior  to  the  injury  he 
was  employed  in  a  certain  business, 
and  that  he  was  an  industrious,  cap- 
able man  In  that  business,  and  able 
to  earn  full  wages,  but  that  he  ha* 


For  later  cases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  name  title,  page  and  note  number. 
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of  his  ordinary  business,5*  and  his  expectation  of 
life,  where  the  injury  is  permanent.97  But  the  in- 
jured passenger  cannot  show  the  number  of  his 
family  and  the  fact  that  they  are  dependent  on  him 
for  support,  for  the  purpose  of  increasing  the 
damages.58 

Deduction  of  insurance  money.  The  carrier  can- 
not avoid 'or  diminish  its  liability  to  make  full 
compensation  for  the  injury  inflicted,  by  showing 
that  the  passenger  has  received  a  sum  from  an 
insurance  company  on  account  of  his  injury.5* 

Effect  of  previously  existing  disease  or  injury. 
Where  the  negligence  of  a  carrier  results  in  the 
infliction  of  an  injury  on  a  passenger,  and  the 
passenger's  physical  condition  at  the  time  of  the 
injury  is  such,  by  reason  of  a  previously  existing 
injury  or  diseased  condition,  as  to  aggravate  the 
injury,  the  carrier  cannot  claim  immunity  from  the 


b«en  crippled  by  the  Injury,  whereby 
he  cannot  work  so  as  to  earn  full 
wages,  it  Is  competent  for  the  com- 
pany. In  defense,  to  show  that  he  was, 
and  has  continued  to  be,  a  habitual 
drunkard.  Cleveland,  etc.,  R.  Co.  v. 
Sutherland,  19  Oh.  St.  161.  (3)  But 
compensatory  damages  for  physical 

£aln  and  mental  Buffering-  are  not  to 
e  diminished  by  the  fact  that  plain- 
tiff is  an  obscure  man,  that  he  is  a 
bartender,  a  professional  gambler,  or 
even  a  vagrant.  Boyle  v.  Case,  18 
Fed.  880,  9  Sawy.  386.  • 

[c]     bosses  In  business. — Where  a 

?assenger  Is  infected  with  smallpox 
rom  a  ticket  agent  from  whom  he 
purchases  tickets,  losses  in  business 
on  account  of  patrons  staying  away 
through  fear  of  infection  are  not  too 
remote  as  an  element  of  damages. 
Missouri,  etc.,  R.  Co.  v.  Raney,  44 
Tex.  Civ.  A.  517,  99  SW  589. 

56.  U.  S. — Wade  v.  Leroy,  20  How. 
34,  15  L.  ed.  813. 

Colo. — Rio  Grande  Western  R.  Co. 
v.  Rubensteln,  6  Colo.  A.  131,  3S  P 
76. 

111. — Chicago,  etc..  R.  Co.  v.  Mooch, 
59  111.  A.  69. 

Ind. — Ohio,  etc..  R.  Co.  v.  Hecht, 
115  Ind.  443,  17  NE  297. 

N.  Y. — Slmonln  v.  New  York,  etc 
R  Co..  36  Hun  214. 

N.  C. — Wallace  v.  Western  North 
Carolina  R.  Co.,  104  N.  C.  442,  10  SE 
652. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Cooper,  2  Tex.  Civ.  A  42,  20  SW  990. 

Engr. — Phillips  v.  London,  etc.,  R 
Co.,  5  Q.  B.  D.  78,  8  ERC  447. 

[a]  Bvidenos  of  extent  of  Injury 
to  business. — Where  the  sole  ques- 
tion   is   how   much    the   earning   ca- 

eacity  of  plaintiff  has  been  decreased 
y  reason  of  his  injuries,  it  is  com- 
petent to  prove  what  his  business 
was  worth  for  the  year  preceding  the 
accident  and  what  it  was  after  the 
accident.  Chicago,  etc.,  R.  Co.  v. 
Meech,  69  111.  A.  69;  Galveston,  etc., 
R.  Co.  v.  Cooper,  2  Tex.  Civ.  A.  42, 
20  SW  990. 

[b]  Evldenoa  of  past  Income  (Mm 
profession. —  Where  a  professional 
man  is  Injured  through  the  negli- 
gence of  a  carrier,  he  may  testify  as 
to  his  past  earnings  for  the  purpose 
of  enabling  the  jury  to  fix  the 
amount  of  his  damages.  Simonin  v. 
New  York,  etc,  R.  Co.,  36  Hun  (N. 
Y.)  214;  Nash  v.  Sharpe.  19  Hun  (N. 
Y.)  365;  Walker  v.  Erie  R.  Co..  68 
Barb.  (N.  Y.)  260;  Phillips  v.  Lon- 
don, etc..  R.  Co.,  6  Q.  B.  D.  78,  8 
ERC   447. 

[c]  Tarmer.— In  a  personal  in- 
jury action  by  a  passenger.  It  is  not 
error  to  permit  him  to  testify  that 
his  services  were  worth  two  thou- 
sand dollars  as  a  farmer  and  a 
ranchman.  Delano  v.  Peirce,  225 
Fed.  976.  141  CCA  98. 

57.  Macon,  etc.,  R  Co.  v.  Johnson, 
38  Oa.  409;  Louisville,  etc.,  R.  Co.  v. 
Miller,  141  Ind.  533,  37  NE  343:  Gal- 
veston, etc.,  R.  Co.  v.  Cooper,  2  Tex. 
Civ.   A.  42,  20  SW  990. 

In]    Standard   life   tables    admis- 


sible.—  Standard  life  tables  may  be 
Introduced  to  show  the  probable  du- 
ration of  plaintiff's  life.  Macon,  etc., 
R.  Co.  v.  Johnson,  38  Ga.  409;  Louis- 
ville, eta,  R.  Co.  V.  Miller,  141  Ind. 
583,  37  NE  343.  And  see  generally 
Evidence  [H  Cyc  4221. 

58.  Southern  Pac.  Co.  v.  Rauh,  49 
Fed.  696.  1  CCA  416;  Pennsylvania 
R.  Co.  v.  Books,  57  Pa.  339.  98  AmD 
229;  Laing  v.  Colder.  8  Pa.  479,  49 
AmD  533;  Kreuciger  v.  Chicago,  etc., 
R.  Co.,  73  Wis.  158.  40  NW  667. 

59.  111.— Pittsburg,  etc.,  R.  Co.. v. 
Thompson.  56  111.  138. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Carothers,  65  SW  833.  66  SW  385,  23 
KyL  1678. 

Md. — Baltimore  City  Pass  R.  Co. 
v.  Baer,  90  Md.  97,  44  A  992. 

N.  Y.— Kellogg  v.  New  York  Cent., 
etc.,  R.  Co.,  79  N.  Y.  72;  Althorf  v. 
Wolfe,   22  N.  Y.  366. 

Pa. — North  Pennsylvania  R.  Co.  v. 
Kirk,  90  Pa.  16. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Flood,  86  Tex.  Civ.  A  197.  79  SW 
1106. 

Vt. — Harding  v.  Townshend,  43  Vt. 
536,  6  AmR  304. 

Eng. — Bradbum  v.  Great  Western 
R.  Co.,  L.  R.  10  Exch.  1,  8  ERC  439. 

See  generally  Damages  [13  Cyc 
701. 

[a]  Contrary  .rate  under  Lord 
Campbell's  Act«— In  an  action  under 
9  4  10  Vict,  c  93,  to  recover  dam- 
ages for  the  death  of  a  passenger 
caused  by  a  carrier's  negligence,  it 
Is  proper  to  deduct  life  Insurance  left 
by  the  deceased  from  the  amount 
arrived  at  as  a  fair  compensation  to 
the  family  had  there  been  no  insur- 
ance. Hicks  v.  Newport,  etc.,  R.  Co., 
4  B.  &  S.  403  .note  a,  116  ECL  403 
note  a,  122  Reprint  510  note  a. 

60.  U.  S.— Southern  Pac.  Co.  v. 
Cavin,  144  Fed.  348.  76  CCA  350;  Fell 
v.  Northern  Pac.  R.  Co.,  44  Fed.  248 
(fact  of  rupture  as  aggravating  men- 
tal suffering). 

Ala. — Montgomery,  etc,  R.  Co.  v. 
Mallette,  92  Ala.  209.  9  S  263;  Louis- 
ville, etc  R  Co.  v.  Jones,  83  Ala. 
376,  3  S.902. 

Ind. — Louisville,  etc,  R  Co.  v. 
Miller.  141  Ind.  633,  37  NE  848; 
Louisville,  etc.,  R.  Co.  v.  Snyder,  117 
Ind.  436,  20  NE  284,  10  AmSR  60  and 
note,  3  LRA  434;  Ohio,  etc.,  R.  Co.  v. 
Hecht,  116  Ind.   443,  17  NE  297. 

Md. — Baltimore  City  Pass.  R.  Co. 
v.  Kemp.  61  Md.  74. 

Mo. — Brown  v.  Hannibal,  etc.,  R. 
Co.,  66  Mo.  588;  Mathew  v.  Wabash 
R.  Co.,  115  Mo.  A.  468,  78  SW  271 
[aff  199  U.  S.  605,  26  SCt  752,  50  L. 
ed.  329]. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Byrd.  40  Tex.  Civ.  A.  316,  89  SW 
991:  Pecos,  etc.,  R.  Co.  v.  Williams, 
34  Tex.  Civ.  A.  100,  78  SW  6;  Gulf, 
etc.,  R.  Co.  v.  Brown,  16  Tex.  Civ.  A. 
93.   40  SW  608. 

Wis. — Nelson  v.  Chicago,  etc.,  R. 
Co.,  130  Wis.  214,  109  NW  933. 

Compare  Pullman  Palace  Car  Co.  v. 
Barker,  4  Colo.  344,  848,  34  AmR  89 
(holding  that,  where  a  sleeping  car 


aggravated  result  because  it  did  not  know  of  the 
passenger's  physical  condition  and  could  not  fore- 
see the  special  injury  complained  of;  the  passenger 
is  entitled  to  full  compensation  for  the  injury 
inflicted.60 

[$  1401]  (2)  Effect  of  Passenger's  Negligence  or 
Imprudence.61  While  the  carrier  is  bound  to  make 
compensation  for  all  the  consequences  resulting 
directly  and  proximately  from  its  wrong,  the  pas- 
senger on  the  other  hand  is  bound  by  law  to  use 
ordinary  care  and  prudence  to  render  his  injury  or 
loss  no  greater  than  is  necessary  under  the  circum- 
stances ;  and,  where  a  passenger  has  suffered  by  rea- 
son of  the  carrier's  wrong,  no  aggravation  of  the 
injury  or  unreasonable  expense  incurred,  attribut- 
able to  the  passenger's  negligence  or  voluntary  act 
of  imprudence,  will  be  considered  in  determining 
the  compensation  to  which  he  is  entitled.63    But,  if 

caught  fire  through  the  negligence  of 
the  carrier's  employees,  and  a  female 
passenger  who  was  at  the  time  "un- 
well" was  awakened  only  In  time  to 
escape  partly  dressed,  and  in  passing 
to  another  car  caught  a  severe  cold 
which  caused  the  cessation  of  her 
menses,  resulting  in  severe  illness, 
the  negligence  of  the  carrier's  em- 
ployees was  not  the  proximate  cause 
of  such  illness,  but  the  exposure  in 
her  then  condition  which  must  be 
deemed  an  Intervening  Independent 
cause.  The  court  said:  "Persons  who 
are  ill  have  a  right  to  enter  the  cars 
of  a  railroad  company  and  travel 
therein;  as  a  common  carrier  of  pas- 
sengers the  company  has  no  right  to 
prevent  them,  but  the  increased  risk 
arising  from  conditions  affecting 
their  fitness  to  journey,  certainly 
where  they  are  unknown  to  the -car- 
rier, must  rest  upon  their  own 
shoulders"). 

See  generally  Damages  [13  Cyc  81]. 

[a]  An  invalid  passenger  injured 
by  the  carrier's  negligence  Is  entitled 
to  recover,  for  an  increase  of  her  ex- 
isting ailments  thereby  occasioned. 
Mathew  v.  Wabash  R.  Co..  116  Mo. 
A.  468,  78  SW  271  [aff  199  V.  S. 
605    26   SCt  752,   60  L.  ed.  329]. 

[b]  Predisposition  to  canoar*— 
Where  a  passenger  received  an  in-. 
Jury  which  resulted  in  a  cancer,  the 
court  in  discussing  the  effect  of  the 
passenger's  predisposition  to  cancer 
said:  "That  the  .  .  .  plaintiff 
may  have  had  a  tendency  or  predis- 
position to  cancer,  can  afford  no  pro- 
per ground  of  objection.  She  In  com- 
mon with  all  other  people  of  the  com- 
munity had  a  right  to  travel  or  be 
carried  In  the  cars  of  the  defendants, 
and  she  had  a  right  to  enjoy  that 
privilege  without  Incurring  the  peril 
of  receiving  a  wrongful  Injury  that 
might  result  in  inflaming  and  de- 
^teloplng  the  dormant  germs  of  a 
fatal  disease.  It  Is  not  for  the  de- 
fendants to  say  that  because  they 
did  not,  or  could  not  In  fact,  an- 
ticipate such  a  result  of  their  negli- 
gent act,  they  must  therefore  be 
exonerated  from .  liability  for  such 
consequences  as  ensued.  They  must 
be  taken  to  know,  and  to  contemplate, 
all  the  natural  and  proximate  con- 
sequences, not  only  that  certainly 
would,  but  that  probably  might  flow 
from  their  wrongful  act.  The  de- 
fendants must  be  supposed  to  know 
that  it  was  the  right  of  all  classes 
and  conditions  of  people,  whether  dis- 
eased or  otherwise,  to  be  carried  in 
their  cars,  and  It  must  also  be  sup- 

fiosed  that  they  knew  that  a  personal 
njury  Inflicted  upon  any  one  with 
predisposition  or  tendency  to  cancer, 
might,  and  probably  would,  develop 
the  disease."  Baltimore  City  Pass. 
R.  Co.  v.  Kemp,  61  Md.  74,  82. 
61.    Cross  references! 


Contributory    negligence    in    general 

see  infra  55   1481-1528. 
Duty  to  prevent  or  reduce  damages 

from   personal    Injuries    generally 

see  Damages  [13  Cyc  76]. 

60.    U.   8,-T.xaa.   «tc,   R.CO.   v. 
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the  passenger  uses  ordinary  care  in  this  regard,  as 
in  employing  an  ordinarily  careful  and  skillful  sur- 
geon or  physician,  the  carrier  is  liable  for  unfavor- 
able results.83 

Provocative  language  or  conduct  on  the  part  of 
a  passenger,  whereby  an  assault  by  an  employee  is 
brought  on  and  he  is  injured,  may  be  considered  in 
mitigation  of  damages,"4  where  the  provocation  and 
the  assault  are  substantially  coincident,65'  although 
there  is  authority  to  the  contrary.88 

Comparative  negligence.  In  some  jurisdictions 
the  negligence  of  the  passenger,  which  is  only  slight 
as  compared  with  that  of  the  carrier,  will  not  de- 
feat a  recovery,  but  the  recovery  will  be  apportioned 

White.  101  Fed.  928,  42  CCA  86,  62 
LRA  90;  Owens  v.  Baltimore,  etc., 
R.  Co.,  35  Fed.  715.  1  LRA  75:  Secord 
v.  St.  Paul,  etc..  R.  Co.,  18  Fed.  221, 
6  McCrary  615. 

111. —  Hannibal,  etc.,  R.  Co.  v.  Mar- 
tin. Ill  III.  219:  Pullman  Palace  Car 
Co.  v.  Bluhm.  109  111.  20,  50  AmR  601 
and  note;  Indianapolis,  etc..  R  Co.  v. 
Blrney,  71  111.  391;  West  Chicago  St. 
R.  Co.  v.  Stephens.  66  111.  A.  303. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Schmidt.  163  Ind.  360,  71  NE  201. 

Mo. — Klutts  v.  St.  Louis,  etc.,  R. 
Co.,  75  Mo.  642. 

N.  T. — Grotsch  v.  Steinway  R.  Co., 
19  App.  Dlv.  130,  45  NTS  1075. 

Tenn. — Arkansas  River  Packet  Co. 


according  to  the  relative  negligence,87  unless  the 
passenger's  negligence  is  the  sole  cause  of  the 
injury.*8 

[5  1402]  c.  Excessive  or  Inadequate  Damages.* 
Excessive  damages.  Since  it  is  the  peculiar 
province  of  the  jury  to  fix' the  amount  of  damages, 
where  they  have  rendered  a  verdict,  a  court  will 
not  set  it  aside  on  the  ground  that  it  is  excessive 
unless  the  amount  is  so  obviously  disproportionate 
to  the  injury  proved  as  to  justify  the  conclusion 
that  the  jury  must  have  been  influenced  by  par- 
tiality or  prejudice,  or  misled  by  some  mistaken 
view  of  the  merits  of  the  case;  but  where  the  ver- 
dict is  thus  obviously  excessive  it  will  be  set  aside;" 


v.  Hobbs,  105  Tenn.  29,  5TJ  SW  278. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Condra, 
36  Tex.  Civ.  A.  656,  82  SW  528; 
Texas,  etc.,  R.  Co.  v.  McKenxle,  30 
Tex.  Civ.  A.  293.  170  SW  237;  Trin- 
ity, etc.,  R.  Co.  v.  O'Brien,  18  Tex. 
Civ.   A.    690,   46   SW  389. 

83.  Pullman  Palace  Car  Co.  v. 
Bluhm.  109  111.  20,  60  AmR  601  and 
note:  Klutts  v.  St.  Louis,  etc.,  R.  Co., 
75  Mo.  642;  Hlckenbottom  v.  Dela- 
ware, etc.,  R.  Co.,  122  N.  T.  91,  25  NE 
279:  Texas,  etc.,  R.  Co.  v.  McKenxle, 
30  Tex.  Civ.  A.  293,  70  SW  237. 

[a]  "To  prevent  aggravation  of 
the  injury  the  party  Injured  Is  only 
required  to  use  such  care  and  cau- 
tion as  an  ordinarily  prudent  person 
would  use  under  similar  circum- 
stances. The  aggravation  of  a 
wound  by  unskillful  treatment  would 

.  not,  of  itself,  prevent  the  recovery 
of  damages  by  reason,  of  such  ag- 
gravation, unless  the  Injured  person 
failed  to  use  ordinary  care  to  pre- 
vent such  aggravation.  When  a  per- 
sonal Injury  flows  from  the  negligent 
act  of  another,  that  other  is  respon- 
sible for  the  damages  resulting,  and 
all  that  the  law  demands  of  the  In- 
jured party  Is  to  use  ordinary  care 
to  avert  further  Injury."  Texas, 
etc.,  R  Co.  v.  McKensle,  30  Tex.  Civ. 
A.  293.  296,  70  SW  237. 

[b]  Duty  of  passenger  to  employ 
•  surgeon. — It  Is  not  the  duty  of  an 
injured  passenger  to  employ  a  skill- 
ful surgeon.  There  may  have  been 
no  skillful  surgeon  accessible  to  him. 
His  duty  Is  to  exercise  such  care  and 
attention  In  regard  to  his  case  as  a 
prudent  man  under  the  circum- 
stances would  exercise.  Klutts  v.  St. 
Louis,  etc..   R.  Co.,   75  Mo.  642. 

[c]  Aggravation  of  injury  by  aot 
of  surgeon  employed  by  the  passen- 
ger.— (1)  Where  a  plaintiff's  arm  has 
been  broken  from  the  negligent  con- 
duct of  defendant,  and  plaintiff  exer- 
cises ordinary  care  to  keep  the  parts 
together,  and  uses  ordinary  care  in 
the  selection  of  surgeons  and  doctors, 
and  nurses,  if  needed,  and  employs 
those  of  ordinary  skill  and  care  In 
their  profession,  and  still,  by  some 
unskillful  or  negligent  act  of  such 
surgeon,  doctor,  or  nurses,  the  bones 
fall  to  unite,  thereby  making  a  false 
Joint,  defendant,  if  responsible  for 
the  breaking  of  the  arm,  will  be 
liable  in  damages  for  the  unfavor- 
able result  of  the  Injury.  The  court 
said:  "The  appellee,  when  injured, 
was  bound  by  law  to  use  ordinary 
«are  to  render  the  injury  no  greater 


than  necessary.  .  .  .  The  liability 
to  mistakes  in  curing  is  incident  to  a 
broken  arm,  and  when  such  mistakes 
occur,  (the  Injured  party  using  ordi- 
nary care,)  the  Injury  resulting  from 
such  mistakes  Is  properly  regarded 
as  a  part  of  the  immediate  and  direct 
damages  resulting  from  the  breaking 
of  the  arm."  Pullman  Palace  Car  Co. 
V.  Bluhm,  109  111.  20,  25,  60  AmR  601. 
(2)  Where  an  injury  to  a  passenger 
necessitates  the  amputation  of  his 
arm,  and  for  some  tinfe  after  the 
operation  the  patient  experiences  the 
pain  of  an  Imaginary  hand  and  lower 
arm,  for  the  purposes  of  the  ques- 
tion, It  Is  unimportant  whether  such 
painful  sensation  Is  to  some  extent 
attributable  to  the  manner  in  which 
the  surgical  operation  was  per- 
formed; but  it  may  be  treated  as 
within  the  result  of  which  the  Injury 
was  the  proximate  cause.  Hlcken- 
bottom v.  Delaware,  etc.,  R.  Co.,  122 
N.  T.  91.  25  NB  279.  Compare 
Grotsch  v.  Stelnway  R.  Co.,  19  App. 
Dlv.  ISO,  45  NTS  1075  (holding  that 
damages  cannot  be  recovered  for  any 
aggravation  of  physical  ailments 
which  has  been  caused  by  a  neglect 
In  the  medical  treatment  of  the  In- 
Jury). 

[d]  Aggravation  of  injury  by  aot 
of  surgeon  employed  by  the  carrier. 
— Aggravation  of  an  Injury,  due  to 
a  cursory  examination  of  the  injured 
passenger  by  the  carrier's  surgeon, 
cannot  be  imputed  to  the  passenger's 
negligence.  Klutts  v.  St.  Louis,  etc, 
R.   Co..   75  Mo.    642. 

liability  for  negligence  of  carrier's 
physician  or  surgeon  see  supra 
9    1308. 

04.  Jackson  v.  Old  Colony  St.  R 
Co..  206  Mass.  477.  92  NB  725.  30 
LRANS  1046,  19  AnnCas  615;  Freed- 
man  v.  Metropolitan  St.  R.  Co.,  89 
App.  Div.  486.  85  NTS  986;  Weber 
v.  Brooklyn,  etc..  R.  Co.,  47  App.  Div. 
306.  62  NTS  1:  Strother  v.  Aberdeen, 
etc.,  R  Co..  123  N.  C.  197.  81  SB  386; 
Houston,  etc.,  R.  Co.  v.  Batchler,  37 
Tex.  Civ.  A.  116.  83  SW  902;  Houston, 
etc.,  R.  Co.  v.  Batchler.  32  Tex.  Civ. 
A.  14,  73  SW  981;  Galveston,  etc., 
R.  Co.  v.  LaPrelle,  27  Tex.  Civ.  A. 
496,  65  SW  488.  See  also  supra  I 
1327  text  and  note  92. 

[a]  Insulting  language  used  by 
the  passenger,  if  provoked  by  the 
insulting  words  of  the  conductor, 
ought  not  to  be  considered  in  mitiga- 
tion of  damages  in  a  suit  by  the  pas- 
senger against  the  company  for  an 
assault  by  the  conductor.  Houston, 
etc.,  R.  Co.  v.  Batchler,  37  Tex.  Civ. 
A   116,   83   SW  902. 

[b]  Immodest  remark  by  female 
passenger'— A  woman  passenger  who 
opens  the  way  by  an  immodest  or 
Improper  remark  for  an  Insulting 
proposal  by  the  conductor  is  not  en- 
titled to  the  same  award  of  punitive 
damages  as  one  who  gives  no  license 
by  imprudence  in  speech  or  conduct. 
Strother  v.  Aberdeen,  etc.,  R.  Co.,  123 
N.  C.   197.   31   SE  386. 

65.  Jackson  v.  Old  Colony  St  R. 
Co.,  206  Mass.  477.  92  NB  725.  30 
LRANS  1046.  19  AnnCas  615;  Hous- 
ton, etc.,  R.  Co.  v.  Batchler,  37  Tex. 
Civ.  A.  116.  88  SW  902.  And  see 
cases   supra   note    64. 


68.  Birmingham  R,  etc,  Co.  t. 
Mullen,  138  Ala.  614,  35  S' 701; 
Mahoning  Valley  R.Co.  v.  DePascale. 
70  Oh.  St.  179.  71  NE  633.  65  LRA 
860.  1  AnnCas  896  and  note. 

87.  Florida  R  Co.  v.  Dorsey,  SI 
Fla.  260,  52  S  963;  Louisville,  etc. 
R  Co.  V.  Willis.  58  Fla.  807.  51  S 
134;  Central  of  Georgia  R  Co.  v.  Mc- 
Kenney,  116  Ga.  13,  42  SB  229;  Au- 
gusta, etc..  R.  Co.  v.  McElmurry,  21 
Ga.  75.  See  also  Louisville,  etc,  R. 
Co.  v.  Massle,  138  Ky.  449,  128  SW 
330  (construing  Florida  statute); 
and  Negligence  [29  Cyc  6611. 

[a]  In  Illinois  it  Is  still  the  lav 
that,  although  a  person  may  be  neg- 
ligent, such  negligence  is  not  suffi- 
cient to  bar  i  a  recovery  unless  it 
amounts  to  a*  want  of  ordinary  can. 
and  that  if  one  has  proceeded  with 
such   care,    although    slightly    negll- 

Sent,  he  may  recover.  Chicago  City 
;.  Co.  v.  Dlnsmore,  162  III.  668.  44 
NB  887;  Chicago,  etc,  R  Co.  v.  Bonl- 
fleld,  104  111.  223;  Chicago,  etc,  R  Co. 
v.  Pondrom.  51  111.  333.  2  AmR  306: 
Harvey  v.  Chicago,  etc,  R.  Co.,  116 
111.  A  607  [aff  221  111.  242,  77  NE 
6691. 

88.  Louisville,  etc.,  R.  Co.  v.  Wil- 
lis, 58  Fla.  307.  61   S  134. 

80.  See  generally  Damages  [II 
Cyc   126   et    seq.]. 

Cross  references 
Inadequate     or     excessive     damages 
for: 

Breach  of  contract  of  carriage  see 
supra  I  1282. 

Wrongful  ejection  see  supra  I  1212. 
Province  '  of    court     and     Jury    sea 

Damages  [13  Cyc  121];   New  Trial 

£29    Cyc    750    et   seq.    839    et   seq]; 

Trial    [38    Cyc    1611]. 
Review    on    appeal    see    Appeal    and 

Error  1 1   2732.  2818,  2846-2861. 

70.  U.  S. — Fell  v.  Northern  Pae.' 
R.  Co..   44  Fed.   248. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  70  S  7;  Southern  R.  Co.  v. 
Burgess,   143  Ala.   364.  42  S   35. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Wyman,  119  Ark.  630,  176  SW 
423;  St.  Louis,  etc.  R.  Co.  v.  Jackson, 
118  Ark.  891.  177  SW  33,  LRA191SE 
668;  St.  Louis,  etc.,  R  Co.  v.  Fuqua, 
114  Ark.  112,  169  SW  786;  St.  Louis, 
etc..  R.  Co.  v.  Mallard,  104  Ark.  441. 
148  SW  261;  Memphis,  etc.,  R  Co.  t. 
Strlngfellow.   44   Ark.   822. 

Cal. — Howland  v.  Oakland  Cons.  St 
R  Co.,  110  Cal.  513.  42  P  983;  Morgan 
v.  Southern  Pac.  R  Co.,  98  Cal.  581. 
SO  P  601;  Boyce  v.  California  Stage 
Co..  25  Cal.  460. 

Colo. — Colorado  Springs,  etc.  R 
Co.  v.  Petit.  37  Colo.  826,  86  P  121. 

Ga. — Central  of  Georgia  R.  Co.  T. 
Forehand,  128  Ga.  647,  58  SE  44; 
East  Tennessee,  etc..  R  Co.  v.  Hyde, 
89  Ga.  721.  16  SE  621:  Atlanta,  etc.. 
R.  Co.  v.  Condor.  75  Ga.  51;  Delane 
v.  Central  R.,  etc.,  Co..  59  Ga.  6JI; 
Montgomery,  etc..  R  Co.  v.  Beting. 
61  Ga.  682;  Georgia  R,  etc..  Co.  v. 
McCurdy,  46  Ga.  288,  12  AmR  577. 

111. — Chicago,  etc.  R  Co.  v.  Chl»- 
holm,  79  111.  584;  Pittsburg,  etc..  R 
Co.  v.  Thompson,  56  111.  138;  Chicago, 
etc,  R.  Co.  v.  Pondrom,  51  111.  131. 
2  AmR  806;  Herr  v.  Chicago,  etc.  R. 
Co.,  189  111.  A  606;  Illinois  Cent  R. 
Co.    v.    Downs,    122    111.   A   645;   Chl- 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cago  City  R.  Co.  v.  Schmidt,  117  111. 
A.  213  [aff  217  111.  39«,  7B  NB  383]; 
North  Chicago  St.  R.  Co.  v.  Broms,  62 
111.  A.  127;  Illinois  Cent.  R.  Co.  v. 
Robinson,  58  III.  A.  181. 

Ind. — Malott  v.  Central  Trust  Co., 
168  Ind.  428,  79  NE  869,  11  AnnCas 
879;  Indianapolis  St.  R.  Co.  v. 
Schmidt,  163  Ind.  360,  71  NB  201; 
Indianapolis  St.  R.  Co.  v.  Robinson, 
167  Ind.  414.  61  NB  936. 

Iowa. — Pence  v.  Wabash  R.  Co.,  116 
Iowa  279,  90  NW  69. 

Kan. — Southern  Kansas  R  Co.  v. 
Walsh,  45  Kan.  653.  26  P  45:  Union 
Pac  R.  Co.  v.  Hand,  7  Kan.  280. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Bell, 
166  Ky.  400,  179  SW  400;  Chicago, 
etc.  R.  Co.  v.  Rowell,  151  Ky.  313, 
151  SW  950;  Chesapeake,  etc.,  R.  Co. 
v.  Francisco,  149  Ky.  307.  148  SW  46, 
42  LRANS  83;  Louisville  R  Co.  v. 
Pulliara,  101  SW  295,  30  KyL  1325: 
Cincinnati,  etc,  R.  Co.  v.  Taylor.  85 
SW  168,  27  KyL  351;  Louisville 
Southern  R  Co.  v.  Minogue,  90  Ky. 
369.  14  SW  367,  12  KyL  378.  29 
AmSR  378;  Maysville,  etc.,  R.  Co.  v. 
Herrlck,  13  Bush  122;  Kentucky 
Cent.  R.  Co.  v.  McMurty.  3  KyL  625. 
11  Ky.  Op.  609. 

La. — Maher  v.  Louisville,  etc.,  R. 
Co.,  40  La,  Ann.  64,  8  S  462. 

He. — Stevens  v.  European,  etc.,  R. 
Co.,  66  Me.  74. 

Mich. — Pawlickl  v.  Detroit  United 
R  Co.,  168  NW  162;  Dupuls  v.  Sagi- 
naw Valley  Tract.  Co.,  146  Mich.  161, 
109   NW   418. 

Minn.— Buckman  v.  St.  Paul  City 
R.  Co.,  115  Uinn.  488,  132  NW  992; 
Olson  v.  St.  Paul,  etc.,  R.  Co.,  46 
Minn.  636,  48  NW  445.  22  AmSR  749. 

Miss. — Tazoo,  etc.,  R  Co.  v.  Bishop, 
108  Miss.  166.  66  S  425.  67  S  490. 

Mo. — O'Gara  v.  St.  Louis  Transit 
Co..  204  Ho.  724.  103  SW  54,  12  LRA 
NS  840,  11  AnnCas  850;  Griffith  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  168,  11 
SW  559;  Klutts  v.  St.  Louis,  etc.,  R. 
Co..  76  Mo.  642. 

Mont. — Kennon  v.  Gilmer,  6  Mont. 
257.  5  P  847,  61  AmR  45. 

Nev. — Wedeklnd  v.  Southern  Pac. 
Co.,  20  Nev.  292.  21   P  682. 

N.  Y. — Quinn  v.  Long  Island  R  Co.. 
34  Hun  331;  Walker  v.  Erie  R.  Co., 
63  Barb.  260;  Clapp  v.  Hudson  River 
R  Co.,  19  Barb.  461. 

Oh. — Toledo,  etc.,  Tract.  Co.  v.  Mc- 
Pall,  28  Oh.  Clr.  Ct.  362. 

Porto  Rico. — Garccla  v.  American 
R  Co..  18  Porto  Rico  436;  Hernandez 
v.  American  R.  Co.,  18  Porto  Rico 
295. 

Tenn. — Louisville,  etc..  R  Co.  v. 
Ray.  101  Tenn.  1,  46  SW  564. 

Tex. — Gulf,  etc..  R.  Co.  v.  Wilson, 
79  Tex.  371,  16  SW  280,  23  AmSR 
345,  11  LRA  486;  International,  etc., 
R  Co.  v.  Brazzil,  78  Tex.  314,  14  SW 
609;  Missouri  Pac.  R.  Co.  v.  Mitchell, 

72  Tex.  171.  10  SW  411;  Missouri  Pac. 
R  Co.  v.  Shuford,  72  Tex.  166,  10  SW 
408:  Missouri  Pac.  R.  Co.  v.  Aiken, 
71  Tex.  373,  9  SW  437;  Houston,  etc., 
R.  Co.  v.  Lee,  69  Tex.  656,  7  SW  324; 
Houston,  etc.,  R.  Co.  v.  Boehm,  67 
Tex.  162:  St.  Louis  Southwestern  R. 
Co.  v.  Foster,  (Civ.  A.)  112  SW 
797:  St.  Louis,  etc,,  R.  Co.  v.  Neely, 
45  Tex.  Civ.  A.  611.  101  SW  481;  Citi- 
zens R.  Co.  v.  Wade,  40  Tex.  Civ.  A. 
561,  91  SW  646;  Galveston,  etc.,  R. 
Co.  v.  Vollrath,  40  Tex.  Civ.  A.  46,  89 
SW  279. 

Va. — Chesapeake,  etc..  R.  Co.  v. 
Harris,  103  Va.  635,  49  SE  997;  Farish 
v.  Reigle,  11  Gratt.  (62  Va.)  697,  62 
AraD  666. 

Wash. — Caldwell  v.  Northern  Pac. 
R  Co..  56  Wash.  223,  105  P  625; 
Sears  v.  Seattle  Cons.  St.  R.  Co.,  6 
Wash.  227,  33  P  389.  1081. 

W.  Va. — Normlle  v.  Wheeling 
Tract.  Co.,  57  W.  Va.  132,  49  SE  1030. 
68  LRA  901. 

Wis. — Stutz  v.  Chicago,  etc..  R.  Co., 

73  Wis.  147,  40  NW  653.  9  AmSR  769; 
Huecke  v.  Milwaukee  City  R  Co.,  69 
Wis.  401,  34  NW  243;  Bass  v.  Chi- 
cago, etc,  R.  Co.,  42  WIS.  654,  24 
AmR  437. 

Wyo. — Union  Pac  R.  Co.  v.  Hause, 
1  Wyo,  27. 

[ioc.j.-e3] 


CARRIERS 

Que. — La  Compagnle  du  Chemin'de 
fer  Canadlen  du  Paciflque  v.  Roy,  22 
Que.  Q.  B.  469. 

[a]  DuufN  held  exoMslve. — (1) 
Three  hundred  dollars.  Chicago,  etc., 
R.  Co.  v.  Swadener,  87  111.  A.  501  (for 
assault).  (2)  Five  hundred  dollars. 
Burfelndt  v.  New  York  City  R.  Co., 
52  Misc.  651,  101  NYS  589  (where  no 
serious  injury  was  sustained).  (3) 
One  thousand  dollars.  Georgia 
Southern,  etc.,  R.  Co.  v.  Ransom,  8 
Ga.  A-  277,  68  SE  943  (for  Improper 
conduct  of  conductor);  Mitchell  v. 
United  R.  Co.,  125  Mo.  A.  1,  102  SW 
661  (for  slight  Injury  by  assault  by 
conductor,   provoked  by   the  passen- 

Ser).  (4)  One  thousand  four  hun- 
red  and  fifty  'dollars.  Grayson 
v.  St.  Louis  Transit  Co.,  100  Mo.  A. 
60,  71  SW  730  (for  false  arrest  and 
imprisonment).  (5)  One  thousand 
five  hundred  dollars.  St.  Louis,  etc., 
R.  Co.  v.  Snell,  82  Ark.  61,  100  SW 
67  (where  no  bones  were  broken  and 
no  permanent  injury  resulted).  (6) 
Two  thousand  and  thirteen  dollars. 
Tri-CIty  R.  Co.  v.  Weidenhoeft,  118 
111.  A.  681  (where  the  Injury  con- 
sisted only  of  the  scraping  of  the 
skin  from  an  arm  and  knee,  some 
bruises  and  pain,  and  there  was  no 
satisfactory  evidence  as  to  the  per- 
manency of  the  injury).  (7)  Two 
thousand  five  hundred  dollars. 
Spicer  v.  Chicago,  etc,  R.  Co.,  29  Wis. 
580  (where  a  United  States  mall 
agent  who  was  receiving  an  annual 
salary  of  one  thousand  and  eighty 
dollars  jumped  from  a  train  to  avoid 
a  collision  and  sprained  his  ankle, 
whereby  he  lost  two  weeks,  and  there 
was  nothing  in  the  case  to  Justify 
awarding  punitive  damages).  (8) 
Three  thousand  doHars.  Pomroy  v. 
Bangor,  etc..  R.  Co.,  102  Me.  497,  67 
A  661  (for  injury  to  passenger  by 
suddenly  starting  the  car  while  she 


was  attempting  to  alight).  (9)  Four 
thousand  one  hundred  and  fifty  dol- 
lars.    St.  Louis  Southwestern  R.  Co. 


v.  Mallard.  104  Ark.  641,  148  SW  261 
(for  injuries  from  assault  by  a  rail- 
road conductor,  excessive  to  the  ex- 
tent of  two  thousand  dollars,  there 
being  no  showing  that  the  Injury  was 
permanent  or  that  future  earning 
capacity  was  impaired).  (10)  Four 
thousand  seven  hundred  and  fifty 
dollars.  Yazoo,  etc.,  R.  Co.  v.  Bishop, 
108  Miss.  166,  66  S  425,  67  S  490-  (for 
assault).  (11)  Five  thousand  dol- 
lars. Chicago,  etc.,  R  Covv.  McAra, 
52  111.  296  (where  a  passenger  had  no 
bones  broken,  but  received  a  bruise 
on  the  side  which  his  doctor  testified 
was  only  muscular,  and  he  kept  his 
bed  most  of  the  time  for  a  month, 
but  could  at  any  time  walk  around). 
(12)  Ten  thousand  dollars.  Union 
Pac  R.  Co.  v.  Hause,  1  Wyo.  27 
(where  a  passenger  was  Injured 
through  a  defect  in  the  track,  under 
such  circumstances  that  only  com- 
pensatory damages  were  recoverable, 
and  where  the  principal  Injury  was 
a  compound  fracture  of  the  leg).  (13) 
Fourteen  thousand  eight  hundred1  and 
thirty-three  dollars.  Southwestern 
R.  Co.  v.  Singleton,  66  Ga.  252  (for 
broken  leg  of  young  man  twenty -one 
years  old).  (14)  Twenty-five  thou- 
sand dollars.  Chicago,  etc.,  R.  Co.  v. 
Fillmore,  57  111.  265  (for  permanent 
injuries  to  a  passenger  rendering  him 
a  cripple  for  life,  but  there  being  no 
wantonness  or  willfulness  on  the 
part  of  the  carrier). 

[b]_  Damages  held  not  excessive. — 
(1)  Three  hundred  dollars.  Evans- 
ville  Electric  R.  Co.  v.  Lerch.  40  Ind. 
A.  147,  81  NB  225  (for  sprained 
ankle).  (2)  Five  hundred  dollars. 
Atlanta,  etc.,  R.  Co.  v.  Smith,  81  Ga. 
620,  8  SB  446  (for  injuries  to  a 
woman  who  by  reason  thereof  was 
confined  to  her  bed  and  room  for 
months  and  suffered  great  pain): 
Jordan  v.  Seattle,  etc.,  R.  Co.,  47 
Wash.  503,  92  P  284  (where  a  passen- 
ger knocked  down  in  a  collision  and 
rendered  unconscious  received  a 
slight  cut  In  the  hand,  a  sprained 
wrist,  and  a  bruised  leg  and  knee, 
and  was  confined  to  his  home  for  a 
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considerable  period).  (3)  Eight  hun- 
dred and  fifty  dollars.  Southern  R. 
Co.  v.  Burgess,  143  Ala.  364.  42  S  85 
(for  fractured  arm  and  dislocated 
hip).  (4)  One  thousand  dollars. 
Colorado  Springs,  etc..  R.  Co.  v. 
Petit.  37  Colo.  326,  86  P  121  (for  in- 
juries sustained  by  stepping  into  an 
unprotected  trolley  pole  hole);  In- 
dianapolis Tract.,  etc.,  Co.  v.  Beck- 
man,  40  Ind.  A.  100,  81  NE  82  (for 
death  of  child  about  seven  years  old). 
(5)  One  thousand  two  hundred  and 
fifty  dollars.  Texas,  etc.,  R  Co.  v. 
Leakey,  39  Tex.  Civ.  A.  684,  87  SW 
1168  (for  injuries  to  foot  and  hip 
and  fracture  of  three  ribs).  (6)  One 
thousand  five  hundred  dollars.  St. 
LouIb,  etc.,  R.  Co.  v.  Fuqua,  114  Ark. 
112,  169  SW  786  (for  falling  on  steps 
leading  from  station  platform).  (7) 
One '  thousand  seven  hundred  and 
fifty  dollars.  Pence  v.  Wabash  R. 
Co.,  116  Iowa  279,  90  NW  59  (where 
there  was  evidence  of  permanent  dis- 
ability). (8)  One  thousand  eight 
hundred  dollars.  Quaife  v.  Chicago, 
etc.,  R.  Co..  48  Wis.  613,  4  NW  658, 
33  AmR  821  (for  serious  and  perma- 
nent Injuries).  (9)  Two  thousand 
dollars.  St.  Louis  Southwestern  R. 
Co.  v.  Harkey,  39  Tex.  Civ.  A  523, 
88  SW  606  (for  permanent  injuries). 
(10)  Two  thousand  five  hundred  dol- 
lars. Chicago,  etc..  R.  Co.  v.  Pon- 
drom.  61  111.  333.  2  AmR  306  (for 
broken  arm);  Simpson  v.  Peoria  R. 
Co.,  179  111.  A.  307  (to  woman  injured 
by  fall  while  alighting  from  street 
car);  Louisville,  etc.,  R.  Co.  v. 
Bowlds,  64  SW  957,  23  KyL  1202  (for 
an  Injury  rendering  the  passenger  a 
permanent  cripple);  Houston,  etc.,  R. 
Co.  v.  Wllkins,  (Tex.  Civ.  A.)  98  SW 
202  (for  permanent  injuries).  (11) 
Three  thousand  dollars.  Mayzels  v. 
Chicago  City  R.  Co..  177  111.  A.  534 
(for  Injuries  to  a  woman  who  sus- 
tained a  broken  leg  which  confined 
her  to  her  bed  for  two  months  and 
caused  her  to  wear  a  plaster  cast 
for  two  months  more);  Galveston, 
etc.,  R-Co.  v.  Gracla,  45  Tex.  Civ.  A. 
229,  100  SW  198  (where  the  passen- 

?er  had  three  ribs  broken,  suffered 
rom  cough  and  a  rapid  heart,  and 
fxeatly  lost  in  flesh).  (12)  Four 
housand  dollars.  Denver,  etc.,  R. 
Co.  v.  Gunning.  33  Colo.  280.  80  P  727 
(to  husband  for  death  of  wife).  (IS) 
Four  thousand  two  hundred  dollars. 
San  Antonio,  etc  .  11.  Co.  v.  Jackson, 
38  Tex.  Civ.  A.  201.  85  SW  445 
(for  permanent  injuries).  (14)  Four 
thousand  four  hundred  dollars. 
Sherley  v.  Billinps.  n  Hush  (Ky.)  147. 
8  AmR  451  (for  loss  of  an  eye,  etc.). 
(16)  Four  thousand  five  hundred  dolt 
lars.  Memphis,  etc.,  R.  Co.  v.  Whit- 
field. 44  Miss.  466  (where  plaintiff 
having  received  a  serious  injury  to 
his  knee  was  for  several  months 
under  the  care  of  a  physician  who 
testified  that  he  was  permanently 
disabled).  (16)  Five  thousand  dol- 
lars. Illinois  Cent.  R.  Co.  v.  Sim- 
mons, 38  111.  242  (injury  resulting  in 
permanent  or  incurable  hernia);  Mis- 
souri, etc.,  R.  Co.  v.  Schroeder,  44 
Tex.  Civ.  A.  47,  100  SW  808  (for  in- 
juries resulting  in  the  loss  of  an 
arm);  St.  Louis  Southwestern  R.  Co. 
v.  Johnson,  (Tex.  Civ.  A.)  94  SW  168 
(for  permanent  injuries  to  passenger 
while  alighting).  (17)  Seven  thou- 
sand five  hundred  dollars.  Lowry  v. 
Mt.  Adams,  etc.,  Incline  Plane  R.  Co., 
68  Fed.  827  (for  permanent  disability 
of  a  man  who  had  previously  been 
earning  three  hundred  dollars  a 
month);  St.  Louis  Southwestern  R. 
Co.  v.  Morrow,  (Tex.  Civ.  A.)  93  SW 
162  (for  permanent  injuries).  (18) 
Bight  thousand  five  hundred  dollars. 
Goldsmith  v.  Holland  Bldg.  Co.,  182 
Mo.  597,  81  SW  1112  (to  young  woman 
earning  her  living,  Injured  on  ele- 
vator). (19)  Nine  thousand  dollars. 
Griffith  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  168,  11  SW  559  (holding  that, 
where  a  passenger  on  a  railroad  train, 
was  permanently  injured,  although; 
a  verdict  for  nine  thousand  dollars 
was  large,  yet  passion,  etc.,  could  not 
be  inferred  from  that,  and  there  was. 
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or  the  amount  of  the  excess  may  be  ordered  to  be 
remitted.71    This  rule  applies  where  the  verdict  in- 


cludes exemplary  damages  as  well  as  where  the  dam- 
ages are  compensatory  merely.** 


no  ground  for  reversal  for  excessive  | 
damages).  (20)  Ten  thousand  dol- 
lars. Louisville,  etc.,  R.  Co.  v. 
Mitchell.  162  Ky.  253.  172  SW  527 
(for  serious  injury  to  a  man  thirty- 
seven  years  old  who  had  been  earn- 
ing fifteen  hundred  dollars,  which  in- 
jury confined  him  to  the  house  for  six 
weeks  and  permanently  affected  his 
lungs).  (21)  Thirteen  thousand  one 
hundred  and  ninety  dollars.  St. 
Louis,  etc.,  R.  Co.  v.  Cleere,  76  Ark. 
377.  88  SW  996  (for  death  of  a  vigor- 
ous and  healthy  young  man,  a  prac- 
tical printer,  receiving  a  salary  of 
two  thousand  dollars  a  year  and 
in  addition  thereto  earning  one  hun- 
dred and  eight  dollars  a  year  for  giv- 
ing instruction  in  a  college).  (22) 
Fifteen  thousand  dollars.  Louisville, 
etc.,  R.  Co.  v.  Thompson,  64  Miss.  684, 
1  S  840  (for  broken  thigh,  fractured 
pelvis,  and  other  permanent  inju- 
ries); International,  etc.,  R.  Co.  v. 
Hugen.  45  Tex.  Civ.  A.  326,  100  SW 
1000  (where  plaintiff  was  rendered  an 
invalid  and  a  cripple  for  life) ;  Gal- 
veston, etc.,  R.  Co.  v.  Young,  45  Tex. 
Civ.  A.  430,  100  SW  993  (for  injuries 
to  a  practicing  surgeon  earning  from 
four  thousand  dollars  to  eight  thou- 
sand dollars  a  year,  whose  collar 
bone  was  broken  in  two  places,  his 
right  arm  broken  and  its  use  Im- 
paired, and  his  nervous  system  and 
heart  affected).  (23)  Seventeen  thou- 
sand dollars.  Dupuis  v.  Saginaw 
Valley  Tract.  Co..  146  Mich.  151,  109 
NW  413  (for  personal  injury,  result- 
ing in  a  person  in  perfect  physical 
and  mental  health  becoming  a  phys- 
ical and  mental  wreck). 

[c]  Damages  held  not  exoessive 
for  assault  Sy  employee. — (1)  Fifty 
dollars.  Cathey  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  134,  130  SW  130  (for 
actual  damages  in  being  cursed  and 
kicked  In  the  mouth  by  a  brakeman). 
(2)  Five  hundred  dollars.  Coorman 
v.  Brooklyn  Heights  R.  Co.,  127  App. 
Dlv.  316,  111  NYS  531.  (3)  On* 
thousand  dollars.  O'Donnel  v.  St. 
Louis  Transit  Co.,  107  Mo.  A.  34,  80 
SW  315  (where  a  passenger  on  a 
street  car  was  willfully  assaulted  by 
the  conductor  who  kicked  him  in  the 
mouth  and  face  and  knocked  out 
three  of  his  teeth);  Missouri,  etc.,  R. 
Co.  v.  Gaines,  35  Tex.  Civ.  A.  257,  79 
SW  1104.  (4)  One  thousand  one  hun- 
dred dollars.  Germann  v.  Great 
Northern  R.  Co.,  117  Minn.  310,  135 
NW  760  (where  the  passenger's  eye- 
lid was  cut  and  his  right  thumb  was 
bitten,  and  there  was  a  cut  across 
the  back  of  his  head).  (5)  One  thou- 
sand one  hundred  and  fifty  dollars. 
Huggard  v.  Chicago,  etc.,  R.  Co.,  158 
Wis.  1,  147  NW  1020  (for  an  assault 
by  a  railroad  conductor  on  a  pas- 
senger sixty-five  years  of  age  who 
had  been  crippled  by  a  disease  of  his 
knee  joints,  which  assault  resulted 
in  aggravating  the  disease  so  that 
the  passenger  could  no  longer  carry 
on  his  occupation).  (6)  Five  hun- 
dred dollars  actual  damages  and  five 
hundred  dollars  punitive  damages. 
Smith  v.  Delano,  179  Mo.  A.  242,  166 
SW  852.  O)  Five  hundred  dollars 
compensatory  damages  and  one  thou- 
sand dollars  punitive  damages.  Turk 
v.  Norfolk,  etc.,  R.  Co.,  75  W.  Va. 
623,  84  SE  569,  LRA1916E  145  (for 
an  unlawful  assault  on  a  passenger 
by  railroad  employees  and  unlawful 
arrest  and  Imprisonment).  (8)  Two 
thousand  dollars.  Savannah  St.,  etc., 
R.  Co.  v.  Bryan.  86  Ga.  312,  12  SE 
307,  22  AmSR  464  (for  an  assault  on 
a  passenger  by  the  conductor); 
Beardmore  v.  Barton,  108  Minn.  28, 
121  NW  228  (holding  that  a  verdict 
for  two  thousand  dollars  against  the 
owner  of  a  hack  operated  to  convey 
passengers  for  hire  for  a  criminal 
assault  by  his  servant;  a  hack  driver, 
on  a  female  passenger  whom  he  had 
undertaken  in  the  nighttime  to  con- 
vey from  the  station  to  her  resi- 
dence, was  not  excessive).     (9)  Two 


thousand  five  hundred  dollars. 
Southern  R.  Co.  v.  Crowder,  130  Ala. 
334,  30  S  456,  89  AmSR  43,  54  LRA 
762;  Louisville,  etc.,  R.  Co.  v.  Ray, 
101  Tenn.  1,  46  SW  564  (where  left 
hand  was  rendered  practically  use- 
less by  reason  of  plaintiff  being 
pushed  off  a  car  by  an  employee); 
Galveston,  etc.,  R.  Co.  v.  Bean.  45 
Tex.  Civ.  A.  62,  99  SW  721  (for  per- 
mament  Injuries  to  sight  and  hear- 
ing). (10)  Five  thousand  dollars. 
Nlendorff  v.  Manhattan  R.  Co.,  4  App. 
Dlv.  46,  38  NYS  690  [app  dism  150 
N.  Y.  276,  44  NE  976]  (for  assault  by 
gateman  of  an  elevated  railroad). 

[d]  Damages  held  not  excessive 
for  assault  by  fallow  passenger.— 
(1)  Two  hundred  dollars.  Jansen  v. 
Minneapolis,  etc.,  R.  Co.,  112  Minn. 
496,  128  NW  826,  32  LRANS  1206 
(where  a  drunken  man  assaulted  a 
priest  on  a  train).  (2)  Two  hundred 
and  fifty  dollars.  Memphis,  etc.,  R. 
Co.  v.  Trussell,  122  Ark.  516,  183  SW 
981  (to  female  passenger  assaulted 
and  insulted* by  fellow  passenger). 
(3)  One  thousand  dollars.  Rich- 
mond, etc.,  R.  Co.  v.  Jefferson,  89 
Ga.  564,  16  SE  69,  32  AmSR  87,  17 
LRA  571;  International,  etc.,  R.  Co. 
v.  Henderson,  (Tex.  Civ.  A.)  82  SW 
1066  (where  plaintiff  was  compelled 
to  leave  the  train  and  walk  twelve 
miles  to  his  destination  In  the  night, 
although  he  suffered  no  physical  In- 
Jury);  Kelly  v.  Navy  Yard  Route,  77 
Wash.   148,   137  P  444. 


for 


[el    Damages  held  not   excessive 
r  Insult  and  almas  to  female  pas- 


senger.—(1)  Two  hundred  and  fifty 
dollars.  St.  Louis  Southwestern  R. 
Co.  v.  Granger,  (Tex.  Civ.  A.)  100 
SW  987.  (2)  One  thousand  four 
hundred  and  ninety-seven  dollars. 
Cincinnati,  etc.,  R.  Co.  v.  Harris,  115 
Tenn.  601,  91  SW  211,  6  LRANS  779. 
(3)  Two  thousand  dollars.  Missouri 
Pac.  R.  Co.  v.  Martino,  2  Tex.  Civ. 
A.  634.  18  SW  1066,  21  SW  781.  (4) 
Two  thousand  five  hundred  dollars. 
Gulf,  etc.,  R.  Co.  v.  Luther,  40  Tex. 
Civ.  A.  517.  90  SW  44. 

[f]  Permanent  inability  to  work. 
—For  personal  injuries  rendering  a 
passenger  permanently  unable  to 
work  or  obtain  a  living  ten  thousand 
dollars  is  not  excessive.  Southern 
Pac.  Co.  v.'Rauh,  49  Fed.  696,  1  CCA 
416;  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  633,  37  NE  343;  Hegeman  v. 
Western  R.  Corp.,  16  Barb.  (N.  Y.) 
353;  Koetter  v.  Manhattan  R  Co.,  13 
NYS  468  raff  129  N.  Y.  668  mem,  80 
NE  65  mem]. 

71.  Iowa. — Garvlk  v.  Burlington, 
etc.,  R.  Co.,  131  Iowa  416,  108  NW 
327,   117  AmSR  432. 

La. — Smith  v.  New  Orleans  R., 
etc.,  Co.,  10  La.  A.  (Orleans)  316; 
Jupiter  v.  Texas,  etc.,  R.  Co.,  9  La. 
A.  (Orleans)  282;  Estopinal  v.  Texas, 
etc.,.R.  Co.,  6  La.  A.  (Orleans)  36. 

Me. — Sweeney  v.  Cumberland 
County  Power,  etc.,  Co.,  113  Me.  570, 
95  A   209. 

Mich. — Humphrey  v.  Michigan 
United  R.  Co.,  166  Mich.  645,  132  NW 
447. 

Miss. — Illinois  Cent.  R.  Co.  v.  Da- 
cus,  103  Miss.  297,  60  S  324;  South- 
ern R.  Co.  v.  Walker,  55  S  362; 
Yazoo,  etc.,  R.  Co.  v.  Fitzgerald,  96 
Miss.   197,   60   S   631. 

Mo. — Bragg  v.  Metropolitan  St.  R. 
Co.,  192  Mo.  331,  91  SW  627:  Devoy 
v.  St.  Louis  Transit  Co.,  192  Mo.  197, 
91  SW  140;  Bledsoe  v.  West,  186  Mo. 
A.  460,  171  SW  622;  Grayson  v.  St. 
Louis  Transit  Co.,  100  Mo.  A.  60,  71 
SW   730. 

N.  Y.— Burfeindt  v.  New  York  City 
R.   Co.,   62  Misc.  651,  101  NYS  589. 

Tex. — Texas,  etc.,  R.  Co.  v.  Mar- 
shall,  (Civ.  A.)   140  SW  508. 

Wash. — Whitlock  v.  Northern  Pac. 
R.  Co..  69  Wash.  16.  109  P  188; 
Shannon  v.  Northern  Pac.  R.  Co.,  44 
Wash.  321,  87  P  361. 

Ont. — Blaln  v.  Canadian  Pac  R. 
Co.,  5  Ont.  L.  334,  2  OntWR  78  [aff 


84  Can.  S.  C.  74]. 

..  taJ  ?*"*•*••  *•*««**• — (1)  Three 
hundred  dollars  to  one  hundred  and 
fifty  dollars.  Estopinal  v.  Texas, 
etc.,  R.  Co.,  6  La.  A.  (Orleans)  15. 
(2)  Five  hundred  dollars  to  three 
hundred  dollars.  Jupiter  v.  Texas 
etc.,  R.  Co.,  9  La.  A.  (Orleans)  282 
(for  Injury  to  two  fingers).  (J) 
Nine  hundred  dollars  to  one  hundred 
dollars.  Texas,  etc.,  R.  Co.  v.  Mar- 
shall. (Tex.  Civ.  A.)  140  SW  508  (for 
insulting  language).  (4)  One  thou- 
sand dollars  to  five  hundred  dollars. 
Illinois  Cent.  R.  Co.  v.  Dacus,  103 
Miss.  297,  60  S  324  (for  an  Insult  br 
a  carrier's  ticket  agent) ;  Whitlock  t. 
Northern  Pac.  R.  Co..  69  Wash.  15. 
109  P  188  (for  assault  without  seri- 
ous personal  injury  and  no  pecuniary 
loss  or  loss  of  time).  (5)  One  thou- 
sand four  hundred  and  fifty  dollars  to 
five  hundred  dollars.  Grayson  v.  SL 
Louis  Transit  Co.,  100  Mo.  A.  60.  71 
SW  730  (holding  that,  where  a  con- 
ductor on  a  street  car  ordered  the 
arrest  of  a  passenger  by  a  policeman, 
and  he  was  taken  to  the  station,  and 
to  regain  his  liberty  was  compelled 
to  enter  Into  a  recognizance  for  his 
appearance  on  the  following  day,  and 
no  one  appeared  to  prosecute  him  at 
that  time,  and  after  hearing  his 
statement    and    the    evidence   of  the 

Sollceman  the  justice  discharged 
Im,  one  thousand  four  hundred  and 
fifty  dollars  actual  damages  was  ex- 
cessive, and  unless  nine  hundred  and 
fifty  dollars  was  remitted,  the  Judg- 
ment would  be  reversed).  (6)  Fif- 
teen hundred  dollars  to  seven  hun- 
dred and  fifty  dollars.  Smith  v.  Or- 
leans R..  etc.,  Co.,  10  La.  A.  (Or- 
leans) 316.  (7)  Three  thousand  five 
hundred  dollars  to  one  thousand  dol- 
lars. Blaln  v.  Canadian  Pac.  R  Co., 
5  Ont.  L.  334,  2  OntWR  76  [aff  34 
Can.  S.  C.  74]  (holding  that  a  ver- 
dict for  three  thousand  five  hundred 
dollars  for  an  assault  by  a  fellow 
passenger  should  be  reduced  to  one 
thousand  dollars  and  a  new  trial  had 
if  this  sum  was  not  accepted).  (I) 
Seven  thousand  five  hundred  dollars 
to  five  thousand  dollars.  Bragg  » 
Metropolitan  St  R.  Co..  192  Mo.  131. 
91  SW  627  (for  Injuries  to  a  laborer 
earning  four  hundred  and  eighty  dol- 
lars a  year  where  the  evidence  as  to 
the  permanency  of  the  injuries  was 
weak  and  largely  guesswork).  (J) 
Eight  thousand  dollars  to  three  thou- 
sand dollars.  Garvlk  v.  Burlington, 
etc.,  R.  Co.,  131  Iowa  415.  108  NW 
327,  117  AmSR  432  (for  rape  of  pas- 
senger by  brakeman).  (10)  Ten  thou- 
sand dollars  to  five  thousand  dollars. 
Southern  R.  Co.  v.  Walker,  (Miss.) 
65  S  362  (for  an  insulting  proposal 
made  to  a  girl  sixteen  years  old  bv 
a  train  auditor  while  she  was  travel- 
ing on  defendant's  train).  (11)  Fif- 
teen thousand  dollars  to  ten  thou- 
sand dollars.  Devoy  v.  St.  Louis 
Transit  Co.,  192  Mo.  197,  91  SW  1(0 
(for  injuries  to  a  lawyer  seventy 
years  of  age  who  had  his  thigh  bone 
fractured,  was  laid  up  for  several 
months,  and  was  compelled  to  go  on 
crutches,  where  the  injuries  were 
likely  to  result  In  permanent  lame- 
ness, and  he  estimated  his  income  at 
twenty-five  hundred  dollars  a  year). 

72.  Ark. — Pine  Bluff,  etc,  R.  Co. 
v.  Washington,  116  Ark.  179,  172  SW 
872. 

Ga. — Montgomery,  etc.,  R.  Co.  v. 
Boring,  61  Qa.  582. 

111. — Coal  Belt  Electric  R.  Co.  v. 
Young,   126  111.  A.  661. 

Ky. — Lexington  R.  Co.  v.  Johnson. 
122  SW  830;  Louisville  Southern  R. 
Co.  v.  Minogue,  9j0  Ky.  369.  14  SW 
357,  12  KyL  878.  29  AmSR  178. 

Miss.— Yasoo.  etc,  R.  Co.  v.  Mat- 
tingly.  37  S  708. 

Mo. — McNamara  v.  St.  Louis  Tran- 
sit Co.,  182  Mo.  678,  81  SW  889.  66 
LRA  486;  Winston  v.  Lusk.  186  Ma 
A.  381,  172  SW  76;  Mills  v.  Metro- 
politan  St.    R.    Co..   167  Mo.   A.   SIS. 


For  later  oases,  developments  and  onanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note 


number. 
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Inadequate  damages.  Where  the  amount  of  dam- 
ages awarded  is  so  small  that  it  is  evident  that  the 
jury  must  have  overlooked  some  material  element 
of  damage,  the  court  may  grant  relief  by  setting  it 
aside  as  being  inadequate  under  the  circumstances.™ 

[$  1403]  L.  Actions  for  Personal  Injuries74 — 1. 
Form  of  Action.  While  an  action  against  a  carrier 
for  wrong  resulting  in  personal  injury  is  usually 
brought  in  tort,  the  action  may  be  in  assumpsit  for 
breach  of  the  express  or  implied  contract  to  carry 


safely.75 

[*,  1404]  2.  Conditions  Precedent.7*  Written 
notice  of  the  personal  injury,  as  a  condition  prece- 
dent to  the  maintenance  of  an  action  therefor,  id, 
in  some  jurisdictions,  expressly  required  by  stat- 
ute/7 or  it  may  be  required  by  the  agreement  be- 
tween the  parties.78  Such  an  agreement  sometimes 
also  provides  that  suit  for  the  injury  must  be 
brought  within  a  specified  time  after  the  cause  of 
action  accrues,79  and  under  such  agreement  the  time 


137   SW  1006. 

ta]  Exemplary  damages  held  ex- 
oesaxvs. — Louisville  Southern  R.  Co.. 
v.  Minogue,  90  Ky.  369,  14  SW  367, 12 
KyL  378,  29  AmSR  378  (holding-  that, 
where  a  female  passenger's  injuries 
consist  of  bruises,  nervous  shock, 
and  a  partial  paralysis  or  Insensi- 
bility in  one  leg  from  the  knee  down, 
the  medical  testimony  being  conflict- 
ing and  unsatisfactory  regarding  the 
permanency  of  the  injuries,  a  ver- 
dict for  ten  thousand  dollars  la  ex- 
cessive.-whether  it  Is  Intended  to  be 
compensatory  merely  or  to  include 
exemplary  damages). 

tbj  nxemplary  damages  held  not 
excessive. — (I)  your  hundred  and 
fifty  dollars.  Cathey  v.  St.  Louis, 
etc..  R.  Co.,  149  Mo.  A.  134.  130  SW 
130  (where  a  brakeman  wrongfully 
and  maliciously  assaulted  a  passen- 
ger, kicking  him  In  the  mouth  and 
cursing  him).  (2J_ Five  hundred  dol- 
lar*. Coal  Belt  Electric  R.  Co.  v. 
Young,  126  111.  A.  651  (for  assaulting 
and  humiliating  an  aged  man).  (3) 
Seven  hundred  and  fifty  dollars.  Mc- 
Nanaara  v.  St.  Louis  Transit  Co.,  182 
Mo.  676.  81  SW  880,  66  LRA  486 
(where  a  street  car  conductor  kicked' 
a  messenger  boy  thirteen  years  old 
over  the  heart  as  he  was  attempting 
to  board  defendant's  street  car  as  a 
passenger,  ana  It  appeared  that  the 
kick  produced  a  bruise  and  caused 
plaintiff  severe  pain).  (4)  One  thou- 
sand dollars.  Lexington  R.  Co.  v. 
Johnson,  (Ky.)  122  SW  830  (Where 
street  car  men  knowingly  operated 
on  a  steep  incline  a  car  with  a  use- 
less brake,  and  relied  entirely  on 
reverse  electric  current,  and  a  col- 
lision occurred  because  the  current 
was  cut  off  while  the  car  was  de- 
scending the  incline).  (5)  Two  thou- 
sand dollars.  Pine  Bluff,  etc.,  R.  Co. 
v.  Washington,  116  Ark.  179,  172  SW 
872  (for  malicious  act  of  brakeman 
In  shooting  passenger).  (6)  Five 
hundred  dollars  actual  damages  and 
two    thousand   five    hundred    dollars 

Eunitive  damages.  Hedge  v.  St. 
lOUis,  etc:,  R..Co..  164  Mo.  A.  291, 
145  SW  116  (for  an  unwarranted  as- 
sault on  a  person  at  a  station  to  pur- 
chase a  ticket).  (7)  Five  thousand 
dollars  compensatory  damages  and 
two  thousand  dollars  exemplary 
damages.  Neuer  v.  Metropolitan  St. 
R.  Co.,  148  Mo.  A.  402,  127  SW  669 
(where  a  passenger  assaulted  by  a 
conductor  with  a  switch  iron  re- 
ceived a  scalp  wound  about  three 
Inches  long  that  laid  bare  his  skull, 
and  his  skull  was  fractured  result- 
ing in  a  blood  tumor  In  the  eye,  in 
the  loss  of  his  memory,  and  a  change 
of  his  disposition,  and  his  Injuries 
were  permanent,  and  the  assault  was 
vicious  and  unprovoked).  (8)  Ten 
thousand  dollars.  Montgomery,  etc., 
R.  Co.  v.  Boring,  61  Ga.  682  (for 
broken  leg  by  reason  of  gross  negli- 
gence In  allowing  passenger  to  alight 
at  dangerous  plage). 

[c]  Insult  and  Indignity. — (1) 
Where  a  passenger  has  been  sub- 
jected to  indignity,  his  feelings  out- 
raged, and  he  has  been  degraded  In 
the  eyes  of  his  fellow  passengers  by 
being  assailed  with  gross  and  vitu- 
perative language  and  even  blows,  by 
a  conductor,  exemplary  damages  are 
allowable,  and  a  verdict  for  one  thou- 
sand dollars  is  not  excessive.  At- 
lanta, etc..  R.  Co.  v.  Condor,  76  Ga. 
61.  (2)  Where  a  conductor  applied 
profane  epithets  to  a  passenger, 
threatened  to  kill  him,  spat  tobacco 
Juice    in   his   face,    and  In    abusive 


terms  ordered  him  to  get  up  from 
his  seat  and  retire  to  the  rear  of  the 
car,  at  the  same  time  seising  him  by 
the  arm,  a  verdict  for  four  thousand 
three  hundred  and  seventy-five  dol- 
lars damages  will  not  be  set  aside. 
Bast  Tennessee,  etc.,  R.  Co.  v.  Fleet- 
wood. 90  Ga.  23,  15  SB  778.  (3) 
Where  a  passenger  exhibited  at  the 
customary  entrance  of  a  coach  a 
ticket   which   entitled  him   to   trans- 

Eortatlon  on  board  the  train  on  which 
e  was  by  virtue  of  the  ticket  en- 
titled to  travel,  but  was  by  the  car- 
rier's porter  repulsed  Insolently, 
denied  admission,  insultingly,  and 
without  explanation,  and  from  the 
conduct  of  the  porter  was  threatened 
with  an  immediate  assault,  a  verdict 
for  two  thousand  five  hundred  dol- 
lars exemplary  damages  was  not  ex- 
cessive. Yazoo,  etc.,'  R.  Co.  v.  Mat- 
tingly,  (Miss.)  37  S  708.  (4)  Where 
a  conductor  of  a  street  car  declined 
to  accept  a  transfer  check  from  a 
passenger  and  demanded  fare,  and 
forcibly  resisted  his  efforts  to  leave 
the  car,  detaining  him  while  the  car 
journeyed  several  miles,  and  threat- 
ened to  take  him  to  a  police  station, 
although  he  explained  the  conditions 
under  which  he  received  the  check 
from  a  conductor  on  another  line,  a 
verdict   of   twenty-five   dollars   com- 

Sensatory  damages  and  five  hundred 
ollars  punitive  damages  was  not  so 
excessive  as  to  warrant  the  court  on 
appeal  In  interfering  with  the  refusal 
of  the  trial  court  to  set  it  aside. 
Mueller  v.  St.  Louis  Transit  Co.,  108 
Mo.  A.  325,  83  SW  270. 

73.  Hanson  v.  Urbana,  etc.,  St.  R. 
Co.,  75  111.  A.  474:  Tooker  v.  Brooklyn 
Heights  R.  Co.,  80  App.  Div.  371.  80 
NYS  969.  See  generally  Damages 
[13  Cyc  135]. 

74.  Cross  references  I 
Abatement  of  action  for  injuries  to 

passenger  see  Abatement  and  Re- 
vival |  374. 

Amendment  of  pleading  as  affecting 
limitations  of  actions  for  personal 
Injuries  see  Limitation  of  Actions 
[26  Cyc  1305]. 

Death  of  passenger,  action  for  see 
Death   [13  Cyc  310  et  seq]. 

Limitations  of  actions  see  Limita- 
tions of  Actions  [25  Cyo  963]. 

Recovery  for  personal  injuries  in  ac- 
tion   for    breach    of    contract    of 
transportation  see  supra  |  1283. 
76.    See  Actions  I  161. 

76.  Conditions  precedent  gener- 
ally see  Actions  II  72-83. 

77.  See  statutory  provisions.  And 
see  Thorson  v.  Groton,  etc,  R.  Co., 
85  Conn.  11,  81  A  1024  (construing 
Gen.  St  [1902]  |  1180);  Sawyer  v. 
Bl  Paso,  etc.,  R.  Co.,  49  Tex.  Civ.  A. 
106,  10S  SW  718.  See  generally  Ac- 
tions f  73.  See  also  Negligence  [29 
Cyc   664]. 

[a]  Xn  Maasaolrasetts  Rer.  L.c.112 
I  44,  providing  for  notice  to  a  street 
railway  company  as  to  the  time, 
place,  and  cause  of  the  injury,  as  a 
condition  to  liability,  does  not  apply 
where  the  place  of  the  accident  is  on 
its  private  property.  Joslyn  v.  Mil- 
ford;  etc.,  R.  Co.,  184  Mass.  65,  67  NE 
866. 

[b]  The  purpose  of  a  statute  re- 
quiring written  notice  containing  a 
general  description  of  the  injury  and 
of  the  time,  place,  and  cause  of  its 
occurrence,  as  a  condition  precedent 
to  the  maintenance  of  an  action 
against  a  railroad  company,  is  to 
enable  the  company  to  ascertain  the 
facts  within  a  reasonable  time  after 
the  occurrence,  and  a  notice  which 


Is  sufficient  for  that  purpose  is  good. 
Thorson  v.  Groton,  etc.,  R.  Co.,  85 
Conn.  11,  81  A  1024. 

[c]  ■nSdenoy  of  notice, — A  no- 
tice of  injury  to  a  trolley  ear  pas- 
senger, which  alleges  that,  while 
plaintiff  was  a  passenger  on  a  car 
which  left  N  for  G  at  about  ten 
forty-five  P.  M.  on  a  designated  date, 
she  was  struck  on  the  head  by  the 
falling  of  one  of  the  transoms  of 
the  car,  bruising  and  Injuring,  her 
head,  brain,  and  nervous  system,  and 
that  the  injuries  were  Inflicted  on 
plaintiff  while  she  was  on  the  car 
shortly  after  the  taking  of  the  first 
fare  and  before  taking  the  second, 
sufficiently  gives  a  general  descrip- 
tion of  the  injury  and  of  the  time, 
place,  and  cause  of  its  occurrence, 
within  such  a  statute,  Thorson  v. 
Groton,  etc.,  Co.,  85  Conn.  11,  81  A 
1024. 

[d]  Servioe  of  notloa*— Where  the 
statute  requires  that  such  notice 
shall  be  served  on  the  one  claimed  to 
be  responsible,  in  the  manner  re- 
quired for  the  service  of  summons  in 
courts  of  record,  service  on  the  claim 
agent  of  a  railroad  company  is  in- 
sufficient. Smith  v.  Chicago,  etc.,  R. 
Co..  124  Wis.  120,  102  NW  886  (con- 
struing Rev.  St.  [1898]  |  4222  subd 
5;  and  holding  further  that,  where 
the  claim  agent  corresponded  with  the 
Injured  passenger  about  the  claim, 
but  with  nothing  to  indicate  that  no 
other  notice  would  be  required,  and 
It  did  not  appear  that  the  injured 
passenger  was  misled,  the  company 
was  not  estopped  to  deny  a  waiver  of 
any  other  notice). 

78.  Pittsburgh,  etc.,  R.  Co.  v. 
Brown,  178  Ind.  11,  97  NB  146,  98 
NE  626:  Barber  v.  Chicago,  etc.,  R. 
Co..  86  Kan.  277,  120  P  859j  James  v. 
Chicago,  etc.,  R.  Co.,  81  Kan.  23,  27, 
105  P  40. 

[a]  Thus,  where  a  contract  for 
the  shipment  of  cattle  provided  for 
transportation  for  the  caretaker  in 
charge  of  them  and  the  contract  was 
signed  after  the  cattle  were  loaded, 
and  by  the  time  it  was  signed  the 
train  was  in  motion,  and  the  con- 
ductor refused  to  stop  the  train,  and 
the  caretaker  was  Injured  while  try- 
ing to  get  aboard  the  caboose,  the 
contract,  which  required  notice  of 
Injury  to  person  or  property,  as  a 
condition  precedent  to  an  action  for 
damages,  was  operative  at  the  time 

pof   the   Injury.     Barber   v.   Chicago, 
etc.,  R.  Co.,  86  Kan.  277.  120  P  359. 

[b]  Stipulation  as  to  Injuries  to 
property  not  applicable  to  passen- 
gers.— Where  a  snipper  of  household 
goods  and  of  live  stock,  billed  under 
a  live  stock  bill  of  lading,  which  con- 
tains a  condition  that  a  claim  in 
writing  shall  be  made  within  five 
days  from  the  accrual  of  damages, 
was  killed  while  accompanying  the 
shipment,  It  was  not  a  condition  pre- 
cedent to  an  action  by  the  represen- 
tative of  the  shipper  that  the  notice 
provided  by  the  bill  of  lading  should 
have  been  given,  since  that  notice 
referred  only  to  claims  for  injuries 
to  the  live  stock  or  to  the  personal 

Sroperty.     Pittsburgh,  etc.,  R.  Co.  v. 
frown.  178  Ind.  11.  97  NB  146,  98  NB 
625. 

7*.  Koster  v.  Atchison,  etc.,  R. 
Co.,  96  Kan.  109,  147  P  798. 

[a]     Shipper    riding    on    pass*— A 

Srovision  of  a  contract  for  transpos- 
ition of  live  stock,  limiting'  the  time 
to  sue  for  damages,  applies  to  an 
action  for  injuries  to  the  shipper, 
received  while  rifling-  on  a  pass-  in- 
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within  which  suit  must  be  brought  does  not  accrue 
until  notice. is  given;80  but  the  carrier  may  waive 
the  provision  as  to  the  time  for  suit."  It  has 
been  held  that,  in  a  passenger's  action  sounding  in 
tort,  any  stipulation  in  the  transportation  contract 
limiting  the  time  within  which  suit  must  be  brought 
is  inapplicable.83 

[i  1405]  3.  Jurisdiction  and  Venue.**  An  action 
by  a  passenger  for  personal  injuries  due  to  the 
negligence  of  the  carrier  is  transitory  in  its  nature 
and  may  be  brought  in  the  state  where  the  cause  of 
action  arose,  that  is,  where  the  injuries  were  in- 
curred,84 although  the  contract  for  carriage  was 
made  in  another  state;**  or  it  may  be  brought  in  the 


state  where  defendant  is  served,  although  the  injury 
arose  in  another  state,  unless  the  laws  of  the  latter 
state  are  contrary  thereto.**  As  between  different 
counties,  the  action  may  be  brought  in  any  county 
in  which  process  is  served  on  defendant,  unless 
there  is  a  statutory  provision  localizing  the  action." 
The  action  may  be  brought,  under  various  statute*, 
in  /the  county  where  the  injury  occurred  or  the 
cause  of  action  arose,88  or  where  defendant  resides 
or  has  its  principal  office  or  place  of  business," 
or  where  plaintiff  resides,81  provided,  under  some 
statutes,  it  is  a  county  through  which  the  road 
runs.82 
Convenience  of  witnesses.    It  has  been  held  that 


dorsed  on  the  contract  and  Issued  as 
part  of  its  consideration.  Koster  v. 
Atchison,  etc.,  R.  Co.,  96  Kan.  109, 
147  P  798. 

80.  James  v.  Chicago,  etc.,  R.  Co., 
81  Kan.  23,  27,  106  P  40. 

81.  St.  Louis,  etc.,  R.  Co.  v.  Dy- 
sart,  62  Tex.  Civ.  A.  7,  ISO  SW  1047. 

[a]  Attempt  to  settle  snlt^— A 
provision  In  a  contract  of  shipment 
requiring;   suits    for   Injuries   to   the 

8 arson  accompanying-  the  same  to  be 
rought  within  a  specified  time  was 
waived  where  the  carrier  attempted 
to  settle  a  suit  for  such  injuries 
brought  after  the  expiration  of  the 
time.  St.  Louis,  etc  R.  Co.  v.  Dy- 
sart,  62  Tex.  Ciy.  A.  7,  130  SW  1047. 

88.  Martin  v.  Chicago,  etc,  R  Co., 
(Okh)  148  P  711. 

83.     Cross  referenoe*: 
Action    for    breach    of   contract    see 

supra  I   1284. 
Action  for  death  see  Death  .[13  Cyc 

338]. 
Action     for    wrongful     ejection    see 

supra  flit*. 
Federal    courts   see   Courts    [11   Cyc 

849]. 


Injury  occurring  In  foreign  state  see 

Courts  [11  Cyc  666]. 
Municipal  courts  see  Courts  [11  Cyc 


787]. 
Removal   of  cause   to  federal  court 

see    Removal   of   Causes    [34    Cyc 

1211]. 
Venue  generally  see  Venue  [40  Cyc 

84.  Baltimore,  etc.,  R.  Co.  v.  Reed, 
223  Fed.  689,  139  CCA  192;  Parris  v. 
Atlanta,  etc.,  R.  Co.,  128  Ga.  434.  67 
SE  692;  Indiana,  etc.,  R  Co.  v.  Mas- 
terson,  16  Ind.  A.  323.  44  NE  1004. 

[a]  Bole  applied. — Where  a  petition 
alleged  that  plaintiff  attempted  to 
board  a  passenger  train  of  defendant 
company  in  the  state  of  Tennessee, 
and  that  the  train  started  while  he 
was  still  on  the  steps,  and  before  he 
had  a  reasonable  opportunity  to  enter 
the  car,  and  while  he  was  trying  to 
mount  the  steps,  but  before  he  could 
succeed,  and  that,  after  the  train 
had  passed  into  the  state  of  Oeorgia 
a  sudden  swing  caused  another  pas- 
senger to  shove  him  so  that  peti- 
tioner lost  his  balance  and  fell  from 
the  train,  a  superior  court  of  Georgia 
had  jurisdiction,  no  cause  of  action 
having  arisen  until  the  train  was  in 
Georgia.  Papris  v.  Atlanta,  etc.,  R. 
Co..   128  Ga.   434,   67   SB  692. 

85.  Indiana,  etc.,  R.  Co.  v.  Master- 
son.  16  Ind.  A.  323.  44  NE  1004. 

88.  Crosby  v.  Seaboard  Air  Line 
R.  Co.,  81  S.  C.  24,  61  SE  1064:  Mis- 
sissippi, etc.,  R.  Co.  v.  Ayres,  16  Lea 
(Tenn.)   726. 

[a]  Where  a  railroad  Is  chartered 
in  two  states,  and  has  but  one  set 
of  officers;  and  a  passenger  is  in- 
jured in  one  state  while  traveling  on 
a  single  ticket,  and  sues  for  dam- 
ages in  the  other  state,  it  is  imma-, 
terial  whether  the  corporation  Is 
sued  as  a  corporation  of  one  state  or 
of  the  other.  Mississippi,  etc.,  R. 
Co.  v.  Ayres,  16  Lea  (Tenn.)  726. 

87.  Chesapeake,  etc.,  R.  Co.  v. 
Cowherd.   15  KyL  160. 

88-  Chesapeake,  etc.,  R  Co.  v. 
Cowherd.   15  KyL  160. 

[a]  la  Xentnoky  Civ.  Code  Prac. 
1  73  fixes -the  county  in  which  an  ac- 


tion against  a  common  carrier  for  an 
Injury  to  a  passenger  must  be 
brought;  and  this  statute  applies 
even  where  a  carrier  is  a  nonresident 
and  the  injury  is  received  in  another 
state;  and,  although  by  reason  of  the 
nonexistence  of  any  of  the  localizing 
facts  there  may  be  no  forum  in 
which  the  injured  party  can  assert 
his  right,  the  courts  are  powerless  to 
supply  the  omission.  Chesapeake, 
etc.,  R.  Co.  v.  Cowherd,  15  KyL  160. 

[b]  Conditions  affecting'  transi- 
tory character  of  action*— Where  a 
statute  localizes  an  action  by  a  pas- 
senger for  injuries  sustained  by 
reason  of  the  negligence  of  the  car- 
rier, the  fact  that  none  of  the  con- 
ditions exist  in  a  particular  case, 
which  would  authorize  the  action  to 
be  Drought  in  any  of  the  counties 
fixed  by  the  statute,  does  not  make 
the  action  transitory,  so '  as  to  au- 
thorize plaintiff  to  sue  In  any  county 
in  which  process  may  be  served. 
Chesapeake,  etc.,  R.  Co.  v.  Cowherd, 
15  KyL  160. 

89.  Atlantic  Coast  Line  R.  Co.  v. 
Powell,  127  Ga.  805,  56  SE  1006,  9 
LRANS  769.  9  AnnCas  653;  Wilson 
v.  Louisville,  etc.,  R.  Co..  112  SW 
686,  33  KyL  986  (under  Civ.  Code 
Prac.  I  73);  Louisville,  etc..  R.  Co. 
v.  Sanders.  (Ky.)  92  SW  937;  N.  N. 
A  M.  V.  Co.  v.  Boles,  IS  KyL  208; 
Virginia,  etc.,  R.  Co.  v.  Hollings- 
worth,  107  Va.  359.  58  SE  572. 

[a]  Xa  Kentucky  under  Civ.  Code 
Prac.  ||  73  and  83,  an  action  for  a 
delay  In  a  shipment  of  property  can- 
not be  Joined  with  an  action  for  per- 
sonal injuries  to  the  person  accom- 
panying the  shipment,  in  the  county 
where  the  delay  occurred,  where  the 
personal  injuries  were  sustained  in 
another  county.  Wilson  v.  Louis- 
ville, etc.,  R  Co.,  112  SW  685,  33  KyL 
985. 

[b]  Injuries  In  several  counties. — 
Where  plaintiff's  petition  showed 
that  the  car  In  which  she  was  trans- 
ported as  a  passenger  over  defend- 
ant's railroad  was  not  heated,  al- 
though the  weather  was  extremely 
cold;  that.  In  consequence  of  the  fail- 
ure of  defendant's  employees  to  heat 
the  car,  she  contracted'  a  severe  ill- 
ness, that  she  began  her  journey  over 
the  said  railroad  at  Albany,  in  the 
county  of  Dougherty,  and  suffered 
as  a  result  of  the  cold,  "in  a  few 
moments  after  the  train  left  Albany, 
and  while  In  said  county  of  Dough- 
erty." a  suit  to  recover  damages  for 
injuries  which  resulted  from  the  ex- 
posure to  the  cold  was  properly 
brought  in  that  county;  and  it  was 
not  error  for  the  court  to  overrule  a 
demurrer  to  the  petition,  based  on 
the  want  of  jurisdiction  on  the  part 
of  the  city  court  of  that  county, 
although  the  harmful  effects  result- 
ing from  the  failure  to  heat  the  car 
may  have  been  Increased  by  a  con- 
tinuation of  the  Journey  through 
other  counties.  Atlantic  Coast  Line 
R.  Co.  V.  Powell.  127  Ga.  805,  56  SE 
1006,  9  LRANS  769.  9  AnnCas  653. 

SO.  Central  of  Georgia  R.  Co.  v. 
Brown.  113  Ga.  414.  38  SE  989,  84 
AmSR  250:  Wilson  v.  Louisville,  etc.. 
R  Co..  112  SW  685.  33  KyL  985  (un- 
der Civ.  Code  Prac  I  78):  Louisville, 
etc.,  R.  Co.  v.  Sanders.  (Ky.)   92  SW 


987:  N.  N.  A  M.  V.  Co.  v.  Boles,  it 
KyL  208;  Blanks  v.  Missouri,  etc,  B. 
Co..  (Tex.  Civ.  A.)  116  SW  877  [tff 
125  SW  812];  Virginia,  etc  R.  Co.  T. 
Holllngsworth.  107  Va.  359.  58  SE 
672. 

Jal  The  words  "residency  or  "re- 
side"  mean,  with  reference  to  a  cor- 

§  oration,  its  chief  office  or  place  of 
usiness;  and  hence  an  action  by  i 
nonresident  against  a  railroad  cor- 
poration, for  personal  injuries  re- 
celved  In  another  state,  must  be 
brought  In  the  county-  In  which  the 
chief  officer  of  defendant  resides,  or 
in  the  county  in  which  it  has  tu 
chief  office.  Elrhhorn  v.  Louisville, 
etc  R.  Co..  112  Ky.  3S8,  65  SW  7K. 
23  KyL  1640. 

[b]  Action  against  two  or  nun 
companies. — In  Texas  under  L. 
(1889)  p  214  c  125.  as  amended  or 
L.  (1905)  p  29  c  25,  providing  that 
when  any  passenger,  freight,  etc 
has  been  transported  by  two  or  more 
railroads,  suit  for  damages'  may  be 
brought  against  all.  In  any  county  in 
which  either  operates,  or  does  busi- 
ness, or  has  any  agent,  fixes  the 
venue  of  suits  and  authorizes  the 
joinder  in  one  action  of  all  roads 
participating  in  the  transportation, 
etc.,  and  a  passenger  having  a 
through  ticket  over  two  roads  may, 
for  any  Injuries  received  durlnf 
transportation,  sue  both  roads  in  the 
county  In  which  the  initial  road 
operated  its  road,  maintained  u 
office,  and  had  an  agery,  and  in  which 
the  contract  for  transportation  in 
entered  «lnto  by  It  as  agent  for  the 
other  road  which  afterward  ratified 
it.  Texas  Cent.  R.  Co.  v.  Marrs,  1M 
Tex.  680,  101  SW  1177;  Blanks  v.  Mis- 
souri, etc..  R.  Co.,  (Tex.  Civ.  A)  lit 
SW    377    [aff    125    SW   312]. 

[c]  Third  person  u  Joint  tret- 
passer. — Where  an  assault  on  a  rail- 
road passenger  was  .the  joint  act  of 
the  conductor  and  a  person  not  u 
employee  of  the  company,  the  com- 
pany and  such  person  being  joint 
trespassers,  the  court  of  the  county 
of  such  person's  residence  had  juris- 
diction, under  Const,  art  6  f  16  par 
4  (Civ.  Code  I  6872),  providing  that 
suits  against  joint  trespassers  re- 
siding in  different  counties  may  be 
tried  in  either  county;  and  this,  al- 
though such  county  was  not  the 
county  in  which  the  cause  of  action 
originated,  nor  the  county  of  the 
residence  of  the  railroad  company. 
Central  of  Georgia  R.  Co.  v.  Brown. 
118  Ga.  414,  38  SE  989,  84  AmSR  250 

91.  Louisville,  etc.,  R.  Co.  T. 
Mitchell,  162  Ky.  283,  172  SW  587, 
Wilson  v.  Louisville,  etc.,  R.  Co..  lit 
SW  686,  33  KyL  985  (under  Cir. 
Code  Prac.  |  73);  Louisville,  etc, 
R.  Co.  v.  Sanders,  (Ky.)  92  SW  9J7; 
N.  N.  A  M.  V.  Co.  v.  Boles,  13  KyL 
208. 

[a]  Where  the  pa—eager  is 
killed,  the  venue  of  an  action  by  his 
administrator  is  governed  by  the 
residence  of  the  intestate,  and  not 
by  the  residence  of  the  adminis- 
trator. Illinois,  etc  R  Co.  t. 
Willis.  123  Ky.  636.  97  SW  21,  » 
KyL  1187.     , 

99.  Wilson  v.  Louisville,  etc,  B. 
Co.,  112  SW  586,  S3  KyL  985  (under 
Civ.   Code   Prac.    I    73):   Chesapeake, 
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the  court  may  consider  the  convenience  of  employee 
witnesses  in  determining  where  the  trial  shall  be 
held,  although  their  convenience  will  be  less  con- 
sidered than  the  convenience  of  witnesses  who  are 
not  connected  with  the  parties.** 

[  $  1406]  4.  Parties."  Where  a  passenger  is  in- 
jured by  the  joint  or  concurrent  acts  of  several 
joint  tort-feasors,  he  may  sue  either  of  them,  or  he 
may  join  them  in  one  action  and  recover  against 
such  as  are  shown  by  the  evidence  to  be  liable.*9  A 
nonjoinder  of  all  persons  liable  therefor  cannot  be 
taken  advantage  of  in  such  an  action,  but  a  recov- 
ery may  be  had  against  such  as  are  shown  to  be 
liable,  provided  the  action  is  brought  in  tort  and 
not  in  contract.*1  A  purchaser  of  railroad  prop- 
erty, under  a  decree  of  foreclosure  providing  that 
the  purchaser  shall  take  the  property  subject  to  all 
liabilities,  may  be  joined  as  defendant  in  an  action 
for  personal  injuries  to,  or  death  of,  a  passenger, 


occurring  while  the  road  is  being' operated  by  a  re- 
ceiver.*8 Companies  jointly  operating-  their  roads 
through  a  lessee  may  be  joined  in  one  action  for 
injuries  to  a  passenger  over  their  lines,  where  the 
negligent  acts  are  continuous  and  chargeable  to  the 
common  agent  of  the  lessee.99  Receivers  appointed 
in  a  federal  court  for  a  defendant  railroad  com- 
pany, after  a  suit  is  brought  against  the  latter  in  a 
state  court,  need  not  be  made  parties  to  the  suit.1 
[f>  1407]  5.  Pleading*— a.  Declaration,  Com- 
plaint, or  Petition — (1)  In  General.  The  declara- 
tion, complaint,  or  petition,  in  an  action  by  a  pas- 
senger against  a  common  carrier  for  personal  in- 
juries sustained  by  reason  of  the  carrier's  negli- 
gence or  wrong,  is  governed  by  the  rules  relating 
to  such  pleadings  in  civil  actions  generally,*  such 
as  that  it  must  be  definite,4  and  consistent  in  its 
allegations,1  and  must  contain  sufficient  allegations 
of  all  the  facts  that  are  necessary  to  state  the  cause 


etc.,  R.  Co.  v.  Cowherd.  IB  KyL  160; 
N.  N.  ft  H.  V.  Co.  v.  Boles,  18  KyL 
208. 

M.  Neeley  v.  Brie  R.  Co.,  134 
.App.  Dlv.  781,  119  NY8  95! ;  Fowler 
v.  Third  Ave.  R.  Co.,  66  Hun  610,  8 
NYS  762.  See  generally  Venue  [40 
Cyc  1361. 

[a]  Change  of  venue.  In  an  ac- 
tion for  personal  Injuries,  an  appli- 
cation by  defendant  for  a  change  of 
venue  from  W  to  Y  county,  for  the 
convenience  of  six  witnesses,  is  prop- 
erly denied  where  a  trial  in  W 
county  will  be  more  convenient  for 
plaintiff,  her  husband,  her  servant, 
who  was  present  at  the  accident,  two 
physicians,  and  three  other  material 
witnesses.  Fowler  v.  Third  Ave. 
R.   Co.,  66  Hun   610,  8  NYS  762. 

94.    Generally     see     Parties  •  [80 

Cross  reference*: 

Companies   or   persons   liable  gener- 
ally see  supra  5!   1312-1821. 
Joinder  of  husband  in  action  for  in- 
juries   to    wife    see    Husband    and 

Wife   [21  Cyc  1668]. 
Receiver    of    railroad     company    as 

party  defendant  see  Receivers  [34 

Cyc  427]. 

96.  U.  S.— Atlantic,  etc.,  R.  Co. 
v.  Laird,  68  Fed.  760.  7  CCA  489  [art 
164  U.  S.  893.  17  SCt  120.  41  L.  ed. 
485]. 

Cal. — Rankin  v.  Central  Pac.  R. 
Co.,  78  Cal.  93,  16  P  67;  Tompkins 
v.  Clay  St.  R.  Co.,  66  Cal.  163,  4  P 
1166. 

D.  C. — Washington,  etc.,  R  Co.  v. 
Hickey,  6  App.  436  [aft  166  U.  S. 
621,   17   SCt  661,   41   L.  ed.   1101]. 

Ill; — Wabash,  etc.,  R.  Co.  v.  Shack- 
let.  106  111.  364.  44  AmR  791;  Frlnk 
▼.  Potter,  17  111.  406. 

Ind. — Lucas  v.  Pennsylvania  Co., 
120  Ind.  205,  21  NB  972,  16  AmSR 
323;  Pittsburgh,  etc.,  R.  Co.  v. 
Spencer,   98   Ind.    186. 

Minn. — Flaherty  v.  Minneapolis, 
etc.,  R.  Co.,  39  Minn.  828,-  40  NW 
160,   12  AmSR  664.  1  LRA  680. 

Mont. — Emerson  v.  Butte  Electric 
R.  Co.,  46  Mont.  464,  129  P  319. 

N.  J. — Whalen  v.  Pennsylvania  R. 
Co..  73  N.  J.  L.  192,  63  A  993. 

Pa. — Bunting  v.  Hog-sett,  139  Pa. 
363.  21  A  31,  33,  34,  23  AmSR  192, 
12   LRA   268. 

Tex. — Texas,  etc.,  R.  Co.  v.  Miller, 
79  Tex.  78,  16  SW  264.  28  AmSR  808, 
11  LRA  395  [app  dlsm  154  U.  S.  520 
mem,  14  SCt  1154  mem,  38  L.  ed. 
1084   mem]. 

Ens-. — Bretherton  v.  Wood,  3  B.  ft 
B.   64T  7   ECL  602,   129   Reprint  1203. 

Joint  and  several  liability  see 
supra  |  1820. 

[a]  Joinder  of  employee. — The 
superintendent  of  a  street  railroad 
company  whose  negligence  caused  an 
accident  was  properly  joined  with 
the  company  as  defendant  in  a  pas- 
senger's action  for  resulting  injuries. 
Emerson  v.  Butte  Electric  R.  Co., 
46  Mont.  464,  129  P  319. 

98.-  Ansel  1  v.  Waterhouse,  6  M.  ft 
S.   885,  106  Reprint   1286. 


9T.  M'Call  v.  Forsyth,  4  Watts  ft 
8.  (Pa.)  179;  Ansell  v.  Waterhouse,  6 
M.  &  3.  386.  106  Reprint  1286. 

98.  Denver,  etc.,  R  Co.  v.  Gun- 
ning,  23  Colo.  280.  80  P  727. 

[a]  Statute. — Under  a  statute 
which  provides  that  any  person  may 
be  made  a  defendant  who  has  or 
claims  an  interest  in  the  controversy 
adverse  to  plaintiff,  or  who  Is  a 
necessary  party  to  a  complete  deter- 
mination or  settlement  of  the  ques- 
tion involved  therein  and  a  decree 
of  foreclosure  against  the  property 
of  a  railroad  entered  in  the  federal 
court,  and  the  property  sold  there- 
under, the  foreclosure  decree  pro- 
viding that  the  purchasers  at  a  sale 
should  take  the  property  subject  to 
all  liabilities  Incurred  by  the  receiver 
before  the  delivery  of  the  possession 
to  the  extent  that  the  assets  In  the 
hands  of  the  receiver  were  Insuffi- 
cient for  that  purpose,  the  purchaser 
was  properly  joined  as  a  defendant 
In  an  action  for  the  death  of  a  pas- 
senger while  the  railroad  was  being 
operated  by  the  receiver.  Denver, 
etc..  R.  Co.  v.  Gunning,  33  Colo.  280, 
80  P  727. 

99.  Carleton  v.  Yadkin  R.  Co.,  143 
N.  C.  43,  65  SE  429.  10  AnnCas  348. 

1.  St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113-  Ark.  266,  168  SW  1106.     See  Ben- 


in 


erally  Receivers  [84  Cyc  427]. 
B.    Pleading  generally   see  Plead- 

LtSl  Cyc  1]. 
Justice's   oonrt  see  Justices  of 
the  Peace  [24  Cyc  555]. 

3.     See  generally  Pleat 
92].     And    see    Kordlck    v. 


3.     See  generally  Pleading  [SI  Cyc 
And    see    Kordlck    v.    Chf 
R.  Co.,  187"  111.  A.   74. 


tilcago, 


[a]     The   same  rules   of  pleading, 

as  in  cases  where  the  relation  of 
passenger  and  carrier  is  not  present, 
are  to  be  used  In  testing  the  suffi- 
ciency of  a  complaint.  In  an  action 
by  a  passenger  for  injuries  received 
while  alighting  from  a  street  car, 
which   action  charges   specific   negll- 

Sence.  Birmingham  R.,  etc.,  Co.  v. 
'Brlen,  186  Ala.  617,  64  S  343. 
.  [b]  Particular  complaints  con- 
strued.' (11  A  complaint,  In  an  ac- 
tion for  Injuries  to  a  passenger  who 
was  caught  while  hanging  on  the 
handrail  of  a  car  step  between  the 
car  and  a  platform,  which  alleges 
that  the  train  was  rapidly  approach- 
ing the  platform,  does  not  neces- 
sarily aver  that  the  train  was  going 
at  a  rapid  rate  of  speed,  out  may 
apply  to  the  time  between  the  pas- 
senger's mounting  the  step  of  the 
car  and  the  approach  of  the  train 
to  the  platform.  Central  of  Georgia 
R.  Co.  v.  HIngson,  186  Ala.  40,  66  S 
46.  (2)  Where  a  complaint  in  an 
action  against  a  railroad  for  the 
negligent  killing  of  a  passenger,  al- 
leged that,  during  the  ten  days  be- 
fore the  accident  occurred,  a  con- 
ductor repeatedly  ran  one  portion  of 
a  train  violently  against  the  other 
without  due  regard  to  the  lives  and 
safety  of  passengers;  that  the  con- 
ductor was  warned  that,  unless  more 
cars  was  taken  In  bringing  the  por- 


tions of  the  train  together,  some 
passenger  would  be  seriously  injured, 
and  that,  notwithstanding  such  warn- 
ing, a  portion  of  the  train  was  run 
against  another  portion  thereof,  and 
plaintiff's  deceasedVthereby  sustained 
injuries  resulting  In  her  death,  the 
allegations  as  to  what  occurred 
within  ten  days  before  the  accident 
should  not  be  stricken  out  as  irrel- 
evant, since  they  tended  to  show 
gross  negligence.  Stuckey  v.  At- 
lantic Coast  Line  R.  Co.,  60  S.  C.  237, 
38  SE   416,  85   AmSR  842. 

4.  Riley  v.  Wrightsville.  etc.,  R 
Co.,  133  Ga.  413,  6f  SE  890,  24  LRA 
NS  379,  18  AnnCas  208;  Douglas,  etc.. 
R.  Co.  v.  Swindle,  2  Ga.  A  660,  69 
SE  600;  Ward  v.  Chicago,  etc.,  R 
Co.,  165  111.  462.  46  NE  265;  South- 
ern R.  CO.  v.  Roach.  38  Ind.  A.  211, 
78  NE  201;  Rapid  Transit  R.  Co.  v. 
Smith,  (Tex.  Civ.  A.)  82  SW  788  [rev 
on  other  grounds  98  Tex.  553,  86  SW 
322];  Galveston,  etc.,  R  Co.  v.  Con- 
treras,  81  Tex.  Civ.  A.  489,  73  SW 
1051. 

[a]  Indefinite  and  uncertain  alle- 
gations are  subject  to  demurrer,  and 
unless  cured  by  amendment  should 
be  stricken  out.  Waldrup  v.  Central 
of  Georgia  R.  Co.,  127  Ga.  359,  56 
SE  439. 

[b]  Illustrations.— (1)  An  allega- 
tion in  an  action  for  compelling  plain- 
tiff to  leave  a  railroad  waiting  room 
at  a  junction  point  that  she  had  to 
wait  "several  hours"  for  a  train  was 
subject  to  special  demurrer,  no  rea- 
son appearing  why  the  time  could 
not  be  more  definitely  alleged.  Riley 
v.  Wrightsville.  etc.,  R.  Co.,  138  Ga. 
413,  65  SE  890,  24  LRANS  379.  18 
AnnCas  208.  (2)  An  allegation  that 
by  a  collision  between  the  car  in 
which  plaintiff  was  a  passenger  and 
cars  kicked  against  it,  the  collision' 
"bucked"  or  "doubled"'  the  flat  car 
between  the  two  ears  is  not  subject 
to  a  special  demurrer,  such  words 
being  words  of  such  common  usage 
that  the  knowledge  of  their  meaning 
must  be  presumed.  Douglas,  etc.,  R 
Co.  v.  Swindle,  2  Ga.  A.  550,  59  SB- 
600.  (8)  H  petition  in  an  action  for 
injuries  to  plaintiff's  wife  Is  suffi- 
ciently definite  where  It  alleges  a 
collision  of  defendant's  cars,  and  that 
plaintiffs  wife  suffered  a  miscar- 
riage as  a  result  of  "the  jolt.  Jar. 
and  shock"  by  such  collision.  Rapid 
Transit  R.  Co.  v.  Smith,  (Tex.  Civ. 
A.)  82  SW  788  [rev  on  other  grounds 
98  Tex.  553,  86  SW  322]. 

5.  St.  Louis,'  etc.,  R.  Co.  v.  Pearce, 
169  Ala.  141,  49  S  247;  Lake  Erie, 
etc.,  R  Co.  v.  Cotton,  46  Ind.  A.  580, 
91  NE  253;  Shanahan  v.  St.  Louis 
Transit  Co.,  109  Mo.  A.  238,  83  SW 
783. 

[a]  Alleging;  Inconsistent  causes 
of  accident. — In  an  action  for  in- 
juries *o  a  person  accompanying  a 
shipment  of  horses,  Inconsistency  In 
averments  of  the  complaint  In  al- 
leging that  the  train  left  the  track 
because  rotten  and  defective  ties  had 
permitted    the   rails   to   spread,    and 
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of  action  on  which  plaintiff  relies.'  It  must  allege 
facts  showing  the  existence  of  a  duty  on  the  part 
of  defendant  to  protect  plaintiff  from  the  injury  of 
which  he  complains,  defendant's  failure  to  per- 
form such  duty,  and  the  injury  to  plaintiff  result- 


ing from  such  failure;'  and  it  is  in  general  suffi- 
cient to  allege  ultimate  facts  showing  that  the  rela- 
tion of  passenger  and  carrier  existed,  and  that  de- 
fendant negligently  did,  or  omitted  to  do,  the  act 
or  acts  that  proximately  caused,  or  contributed  to 


that  the  breaking  of  the  axle  of  a 
oar  caused  the  train  to  leave  the 
track,  does  not  make  the  complaint 
bad.  Southern  R.  Co.  v.  Roach.  38 
Ind.  A.  211.  78  NE  201.  77  NE  60S. 

6.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Stephens,  218  Fed.  535.  134  CCA  263; 
Norfolk,  etc.,  Terminal  Co.  v.  Rotolo, 
191  Fed.  4,  112  CCA  683. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Cox,   173  Ala.  629.  55  S  909. 

Colo.-^-Fox  v.  Denver  City  Tram- 
way Co.,67  Colo.  511,  143  P  278. 

Fla. — Warfleld  v.  Hepburn,  62  Fla. 
409,  418,  67  S  618. 

Ga. — Bailey  v.  Georgia,  etc.,  R.  Co., 
144  Qa.  139,  86  SB  326;  Georgia  R., 
etc,  Co.  v.  Rives.  137  Ga.  376,  73 
SB  646„  38  LRANS  664;  Atlantic 
Coast  Line  R.  Co.  v.  Pow«ll,  127  Ga. 
80S.  66  SB  1006,  9  LRANS  769,  9 
AnnCas  663;  Primus  v.  Macon  R., 
etc.,  Co..  126  Ga,  667;  66  SB  924;  At- 
lantic Coast  Line  R.  Co.  v.  Adeeb, 
15   Ga,   A.   842,   84   SB  316. 

111. — O'Hern  v.  Illinois  Cent  Elec- 
tric R.  Co.,  190  IJIv  A.  502. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Swafford,  179. Ind.  279,  100  NB  840; 
Lake  Brie,  etc.,  R.  Co.  v.  Huffman, 
177  Ind,  126.  9.7  NB  434,  AnnCasl914C 
1272;  Pittsburgh,  etc.,  R.  Co.  v. 
Schepman,  171  Ind.  71,  84  NB  988 
[rev  (A)  82  NB  998];  Indiana  Union 
Tract.  Co.  v.  Bales,  58  Ind.  A.  92, 
107   NB  682. 

Ky. — Dailey  v.  South  Covington, 
etc.,  R.  Co.,  168  Ky.  64,  164  SW  361; 
Kentucky  Cent.  R.  Co.  v.  McMurty, 
<  Kyi.  625,  11  Ky.  Op.  509. 

Md. — Baltimore,     etc.,     R.     Co.     v. 
Rudy,  118   Md.  42,   84  A  241. 
.  Mich. — Schultx  v.  Michigan,  etc.,  R. 
Co..   158   Mich.   666.   123    NW   594,   27 
LRANS  603. 

Mo. — McFadden  v.  Metropolitan 
St.  R,  Co.,  161  Mo.  A.  662,  143  SW 
884 

N.  Y, — Bldridge  v.  Long  Island  R. 
Co.,  3  N.  T.  Super.  89. 

N.  C. — Owens  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  357.  61  SB  198. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Burkhardt,   30  Oh.  Oir.  Ct.  699. 

Okl. — Missouri,  etc,  R.  Co.  v. 
Vandlvere,    42    Okl.    427,    141    P    799. 

R.  I. — Bullock  v.  Butler  Exch.  Co., 
22  R.   I.    105,  46  A   273. 

Tenn. — Illinois  Cent.  R.  Co.  v. 
Kuhn,  107  Tenn.  106,  64  SW   202. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Kennedy,   (Civ.  A.)  96  SW  653. 

Va. — Birckhead  v.  Chesapeake,  etc.. 
R.  Co.,  95  Va.  648,  29  SB  678. 

Wash. — Elliott  v.  Seattle,  etc.,  R. 
Co.,  68  Wash.  129,  122  P  614,  89 
LRANS   608. 

[a]  Complaint,  declaration,  or  pe- 
tition held  sufficient  to  state  a  cause 
of  action  for  personal  injuries  caused 
to  a  passenger;  (1)  By  the  derail- 
ment of  the  train  on  which  he  was 
riding.  Bryce  v.  Southern  R.  Co., 
129  Fed.  966;  Missouri,  etc.,  R.  Co. 
r.  Vandlvere,  42  Okl.  427.  141  P  799. 
(2)  By  attempting  to  comply  with 
the  conductor's  order  to  go  into  an- 
other coach  while  the  train  was  In 
motion.  Central  of  Georgia  R.  Co. 
v.  Carleton.  163  Ala.  62,  51  S  27.  (3) 
By  reason  of  unsafe  pathway.  Ala- 
bama Great  Southern  R.  Co.  v.  God- 
frey, 166  Ala.  202,  47  S  185,  130  Am 
SR  76.  (4)  By  falling  down  a  flight 
of  steps  leading  to  the  carrier's  sta- 
tion. Central  of  Georgia  R.  Co.  v. 
Campbell.  10  Ala.  A.  218,  64  S  540. 
(6)  By  being  struck  by  an  engine 
while  going  along  a  passageway  to 
board  a  train.  Georgia  R.,  etc.,  Co. 
v.  Lloyd,  129  Ga.  660,  59  SE  801. 
(6)  By  falling  over  obstruction  on 
unllghted    platform    at    night    while 

Soing  to  take  train.  Cleveland,  etc, 
1.  Co.  v.  Harvey,  45  Ind.  A.  153,  90 
NE  318.  (7)  By  running  a  crowded 
car  at  so  high  a  rate  of  speed  that 


plaintiff  was  thrown  or  knocked  oft 
the  running  board,  where  he  had  been 
compelled  to  stand.  Birmingham  R., 
etc.,  Co.  v.  Hunnicutt,  3  Ala.  A.  448, 
67  S  262.  (8)  By  negligently  per- 
mitting a  live  electric  wire  resem- 
bling a  rope  to  be  suspended  from  the 
roor  of  the  car  whereon  plaintiff  was 
a  passenger.  Hopkins  v.  Michigan 
Tract.  Co.,  144  Mich.  359,  107  NW 
909.  (9)  By  negligence  In  switching 
a  freight  car  In  which  plaintiff  was 
riding  as  a  passenger.  Missouri, 
etc,  R.  Co.  v.  Cobb,  60  Tex.'  Civ.  A. 
662,  128  SW  910.  (10)  By  negligence 
in  permitting  collision  of  trains. 
Birckhead  v.  Chesapeake,  etc,  R.  Co., 
96  Va.  648,  29  SE  878.  (11)  By  dis- 
orderly conduct  of  other  passengers. 
Baltimore,  etc.,  R.  Co.-  v.  Rudy,  118 
Md.  42.  84  A  241.  (12)  By  negli- 
gence In  assisting  disabled  passen- 
ger to  board  train.  Williams  v. 
Louisville,  etc.,  R.  Co.,  150  Ala.  324, 
42  S  676.  10  LRANS  413.  (13)  By 
negligence  in  assisting  female  pas- 
senger and  In  standing  on  her  skirt 
while  the  car  moved  away.  Citizens' 
St.  R.  Co.  v.  Shepherd,  (Ind.  A.)  69 
NE  849.  (14)  By  violent  Jerk  of 
train  causing  door  to  swing  to  on 
passenger's  hand.  Branan  v.  Southern 
R.  Co.,  136  Ga.  24.  68  SB  793.  (15) 
By  negligence  In  operating  car  on 
an  adjoining  track.  Elliott  v.  Seattle, 
etc..  R.  Co.,  68  Wash.  129,  122  P  614, 
39  LRANS  608.  (16)  By  defect  in 
platform.  Louisville,  etc.,  R.  Co.  v. 
Ledford,  142  Ga.  770,  83  SE  792. 
(17)  By  negligent  operation  of  an 
elevator.  Bullock  v.  Butler  Exch. 
Co.,  22  R.  I.  105.  46  A  273.  (18) 
Against  the  owner  of  a  sight-seeing 
automobile  as  a  joint  tort-feasor. 
McFadden  v.  Metropolitan  St.  R.  Co., 
161  Mo.  A.  652,  143  SW  884. 

[b]  Complaint,  declaration,  or  pe- 
tition lMlfl.  insiuftolant  to  state  a 
cause  of  action  for  personal  Injuries 
caused  to  a  passenger:  (1)  From  ex- 
posure on  account  of  the  refusal  of 
a  railroad  company  to  keep  open  its 
waiting  room.  Smith  v.  Seaboard 
Air-Line  R.  Co.,  10  Ga.  A.  227.  73 
SB  623.  (2)  By  starting  or  jerking 
of  car,  in  not  alleging  that  defendant 
or  its  agents  were  negligent,  Bir- 
mingham R.,  etc.,  Co.  v.  Weathers, 
164  Ala.  23,  51  S  803.  (3)  In  alight- 
ing while  the  car  was  in  motion. 
Dabbs  v.  Rome  R.,  etc,  Co.,  16  Ga,  A. 
612.  85  SE  956. 

[c]  A  petition  is  sufficient  if  it 
oan  resist  a  general  demurrer,  even 
though  plaintiff  is  unable  to  recover 
all  that  he  demands.  Douglas,  etc., 
R.  Co.  v.  Swindle,  2  Ga.  A  660,  69 
SB  600. 

[dl  ZisaTlng  moving  oar. — (1)  A 
petition  for  Injury  to  a  passenger 
leaving  a  moving  street  car,  merely 
alleging  negligence  in  falling  to  stop 
at  his  destination,  and  injury  in 
getting  off,  to  avoid  delay,  under  the 
belief  that  it  was  safe,  does  not 
state  a  cause  of  action.  Dailey  v. 
South  Covington,  etc.  R.  Co.,  168 
Ky.  64,  68,  164  SW  361  (where  the 
court  said:  "The  effect  of  tiie  peti- 
tion is.  that  to  avoid  a  trifling  in- 
convenience appellant  recklessly  at- 
tempted to  alight  from  a  moving 
car  when  it  was  unsafe  to  do  so, 
since  he  does  not  allege  that  it  was 
safe  to  do  so,  but  merely  that  he  be- 
lieved It  to  be  safe.  The  petition 
does  not  preclude  the  hypothesis  that 
when  plaintiff  made  the  attempt  to 
alight,  the  danger  was  obvious  or 
apparent;  and  having  failed  to  do  so 
his  petition  did  not  state  a  cause  of 
aotlon").  (2)  In  an  action  to  recover 
for  injuries  sustained  by  jumping 
from  a  moving  car,  allegations  that 
through  the  negligence  of  defendant's 
employees  it  became  unfit  for  plain- 
tiff  to   remain    in    the   car,   that   his 


life  and  limbs  were  greatly  jeopar- 
dised, and  that,  in  order  to  escape 
such  danger  and  to  preserve  his  life 
and  limbs.  It  was  necessary  for  him 
to  jump  from  the  car,  without  spe- 
cifically alleging  the  circumstances 
which  made  the  car  an  unsafe  and 
dangerous  place  and  rendered  hit 
life  and  limbs  in  Jeopardy,  have  been 
held  sufficient.  Eldrldge  v.  Long 
Island  R.  Co.,  8  N.  T.  Super.  89. 

[e]  The  kind  of  train  on  which 
the  passenger  was  riding  when  he 
was  Injured  must  be  stated.  St. 
Louis,  etc,  R.  CO.  v.  Wright,  105 
Ark.    269,    150    SW   706. 

[fl  Imminent  danger  of  collision. 
— (1)  A  complaint  alleging  that  de- 
fendant's agent  negligently  caused 
another  car  "to  appear  to  be  in  im- 
minent danger"  of  colliding  with 
the  car  on  which  plaintiff  was  a  pas- 
senger, whereupon  she  Jumped,  Is 
defective  In  not  showing  that  the  ap- 
pearance was  such  as  to  convince  a 
reasonable  person  of  the  imminence 
of  the  danger.  Birmingham  R.  etc 
Co.  v.  Butler,  136  Ala.  388,  33  S  23. 
(2)  But  a  complaint  which  averred 
that  the  car  on  which  plaintiff  was 
a  passenger  was  "about  to  collide 
with"  a  locomotive  sufficiently  al- 
leged that  a  collision  was  Imminent 
Selma  St.,  etc,  R.  Co.  v.  Owen,  111 
Ala.    420.   81    S    698. 

[g]  Projecting  arm  from  window. 
—A  petition  for  damages  for  injuries 
to  a  passenger's  arm  while  It  was 
projected  from  a  window  of  the  csr, 
alleging  that  while  he  "was  sitting 
In  said  car  with  his  arm  on  the 
window  sill  it  was  thrown  out  of  the 
window  by  a  sudden  Jerk  or  move- 
ment of  the  car,"  states  a  good  cause 
of  action,  when  taken  In  connection 
with  allegations  as  to  the  dangerous 
construction  of  parallel  tracks  and 
the  proximity  of  the  oars  to  each 
other.  Cincinnati,  etc,  R.  Co.  t. 
Burkhardt   30  Oh.  Clr.   Ct   699. 

[h]  needing  law  of  foreign  stats. 
—A  declaration  alleging  that  plain- 
tiff was  a  passenger  on  a  car  oper- 
ated by  defendant,  and  that  he  wis 
Injured  by  the  derailment  of  the  car 
In  a  foreign  state,  is  not  defective 
in  failing  to  allege  that  the  wrong 
is  actionable  under  the  statutes  or 
laws  of  such  foreign  state.  Illi- 
nois Cent.  R.  Co.  v.  Kuhn,  107  Tenn. 
106,  64  SW  202. 

[1]  Passenger  of  transfer  com- 
pany*—A  complaint  alleging  that 
?lalntiff  employed  defendant  trans- 
er  company  to  convey  her  in  a  car- 
riage to  a  railroad,  station,  and  that 
she  was  injured  by  reason  of  the 
negligence  of  the  driver  of  the  car- 
riage in  stopping  it  too  close  to  a 
street  car  track,  and  by  reason  of 
the  further  negligence  of  the  street 
car  company  in  failing  to  operate 
Its  cars  so  aa  to  avoid  a  collision 
which  occurred,  sufficiently  Btated 
a  cause  of  action  against  both  de- 
fendants to  withstand  a  demurrer 
for  want  of  facts.  Frank-  Bird 
Transfer  Co.  v.  Krug,  SO  Ind.  A  602, 
65   NB  309. 

7.  Ala. — Knight  v.  Tombigbee  Val- 
ley R.  Co.,  190  Ala.  140,  67  S  231; 
Alabama  Great  Southern  R.  Co.  v. 
Robinson,  183  Ala.  265.  62  S  813; 
Birmingham.  R.,  etc,  Co.  v.  Oden. 
164  Ala.  1,  51  S  240;  Birmingham 
R.,  etc.  Co.  v.  McGlnty,  158  Ala.  410, 
48  S  491;  Birmingham  R..  etc.  Co.  v. 
Wright,  168  Ala.  99,  44  S  1037;  Bir- 
mingham R.,  etc.,  Co.  v.  Moore.  148 
Ala.  115,  42  B  1042;  Birmingham  R-. 
etc,  Co.  v.  Adams.  146  Ala.  267,  41 
S  385,  119  AmSR  27;  Kansas  City, 
etc.  R.  Co.  v.  Matthews,  142  Ala.  298. 
39  S  207. 

D.  C. — Connor  v.  Washington  R, 
etc.,    Co..    43   App.    329. 

Fla. — Florida  East  Coast  R  Co.  v. 
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causing,  the  injury  as  stated.'  It  is  not  sufficient 
to  allege  a  duty  on  the  part  of  defendant  to  do  cer- 
tain things  and  the  breach  of  that  duty  as  a  con- 


clusion of  law,  but  the  facts  should  be  stated  from 
which  the  law  will  raise  the  duty."  There  should 
be  a  definite  statement  of  the  injuries  received.10 


Carter.  67  Fla.   335.  65  S  264. 

Oa. — Georgia,  etc.,  R.  Co.  v.  Thig- 
pen,  141  Oa.  90,  80  SE  626. 

111. — Greinke  v.  Chicago  City  R. 
Co..  234  111.  564,  85  NE  227  [aff  136 
111.  A.  771;  Ruch  v.  Aurora,  etc.,  R. 
Co.,  150  111.  A.  229  [certiorari  den 
243    111.    474.   90   NE   924]. 

Ind. — Indianapolis  Tract.,  etc,  Co. 
v.  Pressell.  39  Ind.  A.  472,  77  NE 
857;  Citliens'  St  R.  Co.  v.  Shepherd, 
20  Ind.  A.  193.  66  NE  765;  South  Chi- 
cago City  R.  Co.  v.  Moltrum,  26  Ind. 
A  660,  60  NE  361. 

La. — Mills  v.  St.  Tammany,  etc, 
R.  etc,  Co.,  139  La.  285,  71  S  611. 

ltd. — Philadelphia,  etc.  R.  Co.  v. 
Allen.  102  Md.  110,  62  A  245. 

Mich. — Flint,  etc,  R.  Co.  v.  Stark. 
38  Mich.  714. 

Nebr. — Fremont,  etc',  R.  Co.  v. 
Ragblad.  72  Nebr.  773L  106  NW  1041, 
101  NW  1033,  4  LRANS  254.  9  Ann 
Cas    1096.  . 

N.  J. — Mettler  v.  Delaware,  etc.,  R. 
Cc,  77  N.  J.  li.  97,  71  A  111. 

Tex. — Southern  Kansas  R;  Co.  v. 
Caylor.  (Civ.  A)  136  8W  1087. 

Va. — Richmond  City  R.  Co.  v.  Scott, 
86  Va.  902,  11  SB  404. 

[a]  The  breach  of  duty  by  a  oar- 
>  iter  to  Its  passengers  constitutes  the 
cause  of  action  for  an  injury  to  a 
passenger  resulting  therefrom,  and 
the  facts  evidencing  the  breach  are 
not  the  breach,  but  merely  the  facts 
which  prove  that  a  breach  has  oc- 
curred. Philadelphia,  etc,  R.  Co.  v. 
t       Allen,  102  Md.  110,  62  A  245. 

lb]  Obstruction  oa  tracks. — An 
allegation  that  plaintiff's  injuries 
were  caused  by  a  Jerk  of  the  car  on 
which  he  was  riding,  which  Jerk  in 
turn  was  caused  by  an  obstruction 
"in  and  upon  defendant's  tracks." 
sufficiently  alleges  that  such  obstacle 
was  under  defendant's  control. 
North  Chicago  St  R.  Co.  v.  Schwarta, 
82  lit  A.   493. 

[c]  Duty  to  assist  passenger  in 
alighting  i  Where,  in  a  passenger's 
Action  for  injuries  received  while 
alighting,  any  circumstances  placing 
(  on  the  conductor  a  duty  to  assist 
passengers  In  alighting  are'  relied  on, 
they  must  be  alleged  in  the  petition. 
Georgia,  etc,  R.  Co.  v.  Thlgpen,  141 
Oa.  90.  80  SE  626. 

8.  Ala. — Seaboard  Air  Line  R.  Co. 
v.  Mobley,  69  S  614;  Birmingham  R, 
.  etc,  Co.  v.  Fisher,  173  Ala.  623,  65 
S  995;  Birmingham  R..  etc,  Co.  v. 
Yates,  169  Ala.  381,  53  S  915;  Cen- 
tral of  Georgia  R.  Co.  v.  Carle- 
c  ton,  163  Ala.  62,  51  S  27;  Birming- 
ham R.,  etc.,  Co.  v.  Wright  163  Ala. 
99.  44  S  1037;  Louisville,  etc.,  R  Co. 
v.  Perkins,  152  Ala.  133.  44  S  602; 
Birmingham  R.,  etc.,  Co.  v.  Moore, 
148  Ala.  116,  42  S  1024;  Birmingham 
R,  etc,  Co.  v.  Adams,  146  Ala.  267, 
40  S  385,   119  AmSR  27. 

Del. — King  v.  Wilmington,  etc., 
Electric  R.  Co.,  17  Del.  452.  41  A  976. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Hayes.  66  Fla.  689.  64  S  274;  War- 
Held  v.  Hepburn,  62  Fla.  409,  418.  57 
8  618;  Pelot  v.  Atlantic  Coast  Line 
R  Co..  60  Fla.  169.  63  S  937. 

Ga. — King  v.  Southern  R.  Co.,  128 
Ga.  285,  57  SE  607;  Georgia  R.,  etc., 
Co.  v.  Adams,  127  Ga.  408,  56  SE 
409;  Mack  v.  Savannah,  etc.,  R  Co., 
118  Ga.  629,  45  SE  509;  Wilkes  v. 
Western,  etc,  R.  Co..  109  Ga.  794,  35 
SE  166;  Douglas,  etc.,  R.  Co.  v. 
Swindle,  2  Ga.  A.  650.  59  SE  600. 

III. —  Greinke  v.  Chicago  City  R. 
Co.,  234  111.  564.  85  NE  327  [aff  136 
111.  A.  77]. 

Ind. — Evansvllle.  etc..  R  Co.  v. 
Duncan,  28  Ind.  441,  92  AmD  322; 
Winona,  etc.  R.  Co.  v.  Rousseau,  48 
Ind.  A  248.  93  NE  34.  1028. 

Mo. — Rice  v.  Chicago,  etc.,  R  Co., 
153  Mo.  A.  35,  131  SW  374. 

N.  J. — Miller  v.  West  Jersey,  etc., 
R  Co.,  71  A  1113. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Moody.    36   Tex.    Civ.   A.    46,    79   SW 

[a]  mastrattoas—a)  A  complaint 


which  alleges  that  decedent  was  a 
passenger,  and  that  his  death  was 
proximately  caused  by  the  negligence 
of  the  trainmen  in  and  about  the 
carriage  of  decedent  as  a  passenger, 
or  which  alleges  wanton,  willful,  and 
intentional  misconduct  of  the  train- 
men, states  a  cause  of  action  as 
against  a  demurrer.  Central  of 
Georgia  R.  Co.  v.  Carleton.  163' 
Ala.  62.  61  8  27.  (2)  A  complaint 
which  alleges  the  existence  of  the 
relation  of  carrier  and  passenger 
Just  before  and  at  the  time  of  the 
Injuries,  and  which  states  that  the 
carrier,  failing  in  its  duty  to  carry 
the  passenger  safely,  so  negligently 
conducted  its  business  that  by  reason 
of  such  negligence  the  passenger  re- 
ceived as  a  proximate  result  thereof 
personal  injuries,  states  a  cause  of 
action  for  simple  negligence,  and  is 
good  as  against  a  demurrer.  Bir- 
mingham It,  etc.,  Co.  v.  Wright,  153 
Ala,  99,  44  S  1087.  (3)  Allegations 
that  the  carrier  "so  negligently  and 
carelessly  operated  said  train,  and 
so  negligently  and  carelessly  failed 
to  take  the  necessary  nrecautlons 
looking  to  the  safety  of  said  train 
and  its  occupants  that  the  said  car 
in  which  said  plaintiff  was  riding  by 
and  through  the  negligence  of  the 
defendant  was  derailed,  causing  the 
same  to  be  suddenly  and  violently 
stopped,  and  from  the  effects  of 
which  the  said  Amelia  Hepburn  was" 
Injured  as  stated,  are  sufficient  state- 
ments of  ultimate  facts  to  shqw  neg- 
ligence of  defendant  in  the  operation 
of  its  train  and  injury  to  plaintiff 
ultimately  resulting  from  a  particu- 
lar fact  stated,  namely,  the  derailing 
and  the  sudden,  violent  stopping  of 
the  cars  caused  by  the  negligence 
alleged.  Warfleld  v.  Hepburn,  62 
Fla.  409,  412,  67  S  618.  (4)  A  dec- 
laration in  an  action  against  a  street 
railroad  company  for  injuries  to  a 
passenger,  alleging  that  plaintiff  was 
a  passenger  on  defendant's  railroad, 
ana  that  it  was  its  duty  to  carry 
plaintiff  safely,  that  defendant  failed 
to  perform  such  duty,  but  permitted 
the  car  on  which  plaintiff  was  a  pas- 
senger to  collide  with  a  certain  other 
car  of  defendant,  and  as  a  result  of 
such  collision  plaintiff  was  thrown 
with  great  violence  against  a  seat  of 
the  car  on  which  she  was  a  passen- 
ger and  was  injured,  stated  a  suffi- 
cient cause  of  action,  especially  when 
challenged  by  a  motion  in  arrest  of 
Judgment.  Greinke  v.  Chicago  City 
R.  Co.,  234  111.  664.  86  NB  327  [aff 
136  111.  A  771.  (6)  The  obligations 
Imposed  on  the  carrier  are  fixed  by 
law  where  the  relation  of  passenger 
and  carrier  is  shown,  so,  that,  where 
the  complaint  showed  such  relation, 
a  further  allegation  of  the  violent 
starting  of  the  street  car  in  a  neg- 
ligent manner  sufficiently  showed 
liability  for  resulting  injuries. 
Winona,  etc,  R.  Co.  v.  Rousseau,  48 
Ind.  A.  248,  93  NE  34,  1028. 

[b]  Elevator  case. — In  an  action 
for  injuries,  an  averment  that  plain- 
tiff was  a  passenger,  in  the  exercise 
of  due  care,  on  an  elevator  operated 
by  defendant,  and  that  it  was  unsafe 
and  unsound,  and  fell.  Injuring  plain- 
tiff, makes  a  prima  facie  case.  Win- 
helm  v.  Field.  107  111.  A.  146. 

9.  U.  S. — Atlantic,  etc..  R.  Co.  v. 
Laird,  58  Fed.  760.  7  CCA  489  [aff 
164  V.  S.  398.  17  SCt  120.  41  L.  ed. 
485]. 

Ala. — North  Birmingham  R.  Co.  v. 
Llddicoat.  99  Ala,  545.  18  S  18. 

Fla.— Warfleld  v.  Hepburn,  62 -Fla. 
409.  57  S  618. 

111. — Chicago,  etc.,  R.  Co.  v.  Clau- 
sen. 173  111.  100.  60  NE  680;  Ruch 
v.  Aurora,  etc,  R.  Co.,  160  111.  A.  829 
[certiorari  den  248  111.  474,  90  NB 
924]. 

Ind. — Ohio,  etc.,  R  Co.  v.  Craucher, 
132  Ind.  275,  81  NB  941. 

Ky. — Brown  v.  Louisville  R.  Co., 
53    SW  1041,    21   KyL    995. 

Nebr. — Fremont,    etc.,    B,    Co.    v. 


Hagblad,  72  Nebr.  773,  101  NW  1033, 
106  NW  1041,  4  LRANS  264,  9  Ann 
Cas  1096. 

N.  J. — Hess  v.  Public  Service  R. 
Co.,  84  N.  J.  L.  329,  86  A  951. 

R.  I. — Bullock  v.  Butler  Exch.  Co., 
22  R.   I.   106.  46  A  273. 

Tex. — International,  etc,  R  Co.  v. 
Downing,  16  Tex.  a  v.  A  643,  41  SW 
190. 

Vt — Devlno  v.  Central  Vermont  R. 
Co.,  63  Vt  98,  20  A  953. 

Pleading  conclusion  of  law  gen- 
erally see  Pleading  [31  Cyc  49]. 

[a]  Matters  of  law.— But  the  rela- 
tive rights  and  obligations  of  a 
plaintiff  and  defendant  as  passenger 
and  carrier  being  matters  of  law, 
the  objection  that  the  duty  alleged 
Is  a  conclusion  of  law  and  does  not 
harmonize  with  the  fact  averred  to 
be  a  breach  of  that  duty  will  not 
render  the  declaration  insufficient  to 
sustain  a  Judgment  if  it  contains 
facts  sufficient  to  raise  the  duty  of 
which  a  breach  is  alleged.  Chicago, 
etc,  R.  Co.  v.  Clausen,  178  111.  100,  50 
NE  680. 

[bi  Special  ooatraot. — An  aver- 
ment that  plaintiff  was  traveling  on 
a  live  stock  contract;  that  he 
alighted  from  the  train  at  an  inter- 
mediate station  to  attend  to  his 
stock,  "which  it  was  his  right  and 
duty  to  do  under  the  terms  of  his 
contract;"  and  that  he  was  injured 
in  so  doing,  sufficiently  alleges  his 
right  to  alight  at  intermediate  sta- 
tions, as  against  a  general  demur- 
rer, although  the  provisions  of  the 
contract  conferring  such  right  should 
have  been  set  forth.  International, 
etc,  R.  Co.  v.  Downing,  16  Tex.  Civ. 
A.  643.  41  SW  190. 

[c]  A  count  la  sot  bad  merely 
because  It  fcaoorreotly  states  Ota  duty 
of  defendant  as  a  statement  of  the 
duty  is  but  a  statement  of  a  legal 
conclusion  and  is  unnecessary.  Ruch 
v.  Aurora,  etc,  R  Co..  160  Iu.  A  82t 
[certiorari  den  243  III.  474.  90  NH 
9241. 

[d]  JBlevator  case ■— An  allegation 
that  a  servant  of  defendant  "opened 
the  door  of  the  elevator  which 
opened  onto  the  fifth  floor,  and 
thereby  invited  the  plaintiff  to  walk 
out  of  said  elevator  .  .  .  while 
it  was  in  motion."  is  bad  because  It 
is  a  mefe  conclusion  of  law  with  re- 
spect to  the  invitation.  Bullock  v. 
Butler  Exch.  Co.,  22  R  L  106,  106, 
46  A  273. 

10.  Douglas,  etc.,  R  Co.  v. 
Swindle.  2  Ga.  A  560,  69  SE  600; 
Texas,  etc.,  R  Co.  v.  Boleman,  (Tex. 
Civ.  A.)    112  SW  806. 

[a]  Illustrations^-  (1)  A  state- 
ment ihat  by  a  collision  the  lumbar 
region  of  plaintiff's  body  struck  the 
top  of  the  stove,  scalding  and  burn- 
ing such  lumbar  region,  is  a  suffi- 
cient and  definite  statement  of  the 
injuries  received.  Douglas,  etc.,.  R. 
Co.  v.  Swindle,  2  Ga,  A  650,  59  SB 
600.  (2)  Allegations  in  a  petition 
against  a  carrier  for  damages  for 
Injuries  to  plaintiff's  wife,  that,  she 
had  sustained  "great  injury  to  her 
left  shoulder  and  arm,"  and  had  lost 
"the  entire  use  of  her  left  arm," 
were  sufficiently  comprehensive  to 
permit  of  a  recovery  for  a  diseased 
condition  of  her  shoulder  joint  re- 
sulting from  the  Injury.  Texas,  etc., 
R  Co.  v.  Boleman,  (Tex.  Civ.  A) 
112  SW  805. 

[bi  Mental  suffering  must  be 
specially  pleaded, — In  case  of  mental 
suffering,  the  damages  are  special 
and  must  be  specially  averred,  and 
when,  in  an  action  by  a  passenger 
against  a  carrier,  the  only  allegation 
in  the  petition  with  respect  to  pain 
and  suffering  occasioned  by  injuries 
for  which  suit  Is  brought  is,  "that 
In  consequence  of  said  Injuries  the 
plaintiff  was  confined  to  his  bed 
under  treatment  of  physicians  for 
five  or  six  weeks,  and  that  he  suf- 
fered painfully  from  said  wounds," 
plaintiff    cannot    recover    for    men- 
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A  petition  which  alleges  that  the  receivers  exer- 
cise exclusive  control  of  the  road,  and  that  plain- 
tiff's injuries  resulted  from  negligence  in  the  opera- 
tion of  the  car  on  the  road,  is  sufficient,  after  ver- 
dict, to  sustain  judgment  against  the  receivers,  al- 
though it  also  contains  allegations  as  to  the  man- 
agement by  the  company,  inconsistent  with  the 
operation  of  the  car  by  the  receivers,  since  those 
defects  are  waived  by  answer  on  the  merits.11 

Matters  which  go  merely  in  aggravation  or  ex- 
tenuation, and  whose  effect  is  to  enhance  or  dimin- 
ish the  damages,  need  not  be  pleaded  by  plaintiff.12 

[}  1408]    (2)  Relation  of  Carrier  and  Passenger. 


It  is  essential,  in  an  action  against  a  carrier  for  a 
breach  of  its  duty  as  a  carrier  of  passengers,  that 
the  declaration,  petition,  or  complaint  show  by 
proper  allegations  that  the  relation  of  carrier  and 
passenger  existed  between  the  person  injured  and 
defendant  at  the  time  the  injury  was  received," 
and  therefore  there  should  be  allegations  which 
indicate  that  defendant  was  a  carrier  of  passengers," 
although,  if  defendant  is  a  railroad  company,  the 
fact  that  it  is  a  carrier  of  passengers  will  be  pre- 
sumed.1" There  must  also  be  an  allegation  of  facts 
showing  that  plaintiff  was  a  passenger;11  and,  al- 
though it  is  usual  to  charge  that  the  undertaking 


tal  suffering.  International,  etc.,  R. 
Co.  v.  Irvine.  64  Tex.  629.  630.  Bee 
also  Damages  [13  Cyc  176]. 

11.  Moore  v.  Metropolitan  St.  R. 
Co..  189  Mo.  A.  665,   176  SW  1120. 

Alder  by  verdict  see  generally 
Pleading   [31  Cyc  7  6  31. 

IB.  Houston,  etc.,  R.  Co.  v.  Batch- 
ler,  37  Tex.  Civ.  A.  116.  83  SW  902. 

[a]  Tims  a  passenger,  In  an  ac- 
tion for  damages  for  an  assault  by 
the  conductor,  need  not  plead  the 
insulting  language  of  the  conductor 
toward  him.  as  matters  going  merely 
in  aggravation'  or  extenuation,  and 
having  effect  to  enhance  or  diminish 
the  damages,  need  not  be  pleaded. 
Houston,  etc.,  R.  Co.  v.  Batcnler,  87 
Tex.  Civ.  A.  116.  83  SW  902. 

18.  Ala. — Broyles  v.  Central  of 
Georgia  R  Co.,  166  Ala.  616,  52  S  81, 
189  AmSR  60:  Culberson  v.  Empire 
Coal  Co.,  166  Ala.  416,  47  S  237;  Mal- 
colm v.  Louisville,  etc.,  R.  Co.,  156 
Ala.  337,  46  S  768,  130  AmSR  62,  18 
LRANS  489;  Smith  v.  Birmingham 
R,,  etc.,  Co.,  147  Ala.  702,  41  S  307; 
North  Birmingham  R.  Co.  v.  Llddi- 
coat,  99  Ala.  545,  18  3  18. 

Ark. — St  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  265,  168  SW  1106. 

III. — Chicago,  etc.,  R.  Co.  v.  Jen- 
nings, 190  III.  478,  60  NB  818. 

Ind. — Citlsens'  St.  R.  Co.  v.  Willoe- 
by,  134  Ind.  563,  33  NE  627;  Smith  v. 
Louisville,  etc.,  R.  Co.,  124  Ind.  394, 
24  NE  763:  Pennsylvania  Co.  v.  Dean, 
92  Ind.  469;  Indiana  Union  Tract.  Co. 
v.  McKlnney,  89  Ind.  A.  86,  78  NE 
208. 

Miss. — Powell  v.  East  Tennessee, 
etc.,  R.  Co..  8  S  738. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340;  Whitehead  v.  St.  Louis,  etc.,  R. 
Co..  22  Mo.  A.  60  faff  99  Mo.  263,  11 
SW  751,  6  LRA  409]. 

N.  J. — Breese  v.  Trenton  Horse  R. 
Co.,   52   N.  J.  L.  250.  19  A   204. 

N.  C. — Conley  v.  Richmond,  etc..  R. 
Co..  109  N.  C.  692.  14  SB  303. 

Okl. — Missouri,  etc.,  R.  Co.  v.  West, 
38  Okl.  581,  134  P  655. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Gorman, 
6  Tex.  Civ.  A  280,  25  SW  992. 

Wash. — Boyle  v.  Great  Northern  R. 
Co.,  13  Wash.  383,  43  P  344. 

[a]  SnJnoleney  of  allegation. — (1) 
A  complaint  alleging  that  plaintiff 
took  passage  on  a  street  car  at  a  des- 
ignated point  to  be  carried  to  another 
designated  point  shows  the  relation 
of  carrier  and  passenger.  Indiana 
Union  Tract.  Co.  v.  McKlnney,  39  Ind. 
A.  86.  78  NE  203.  (2)  Averments 
which  charge  that  defendants  were 
common  carriers  and  that  plaintiff 
was  accepted  by  them  as  a  passenger 
are  sufficient.  Lemon  v.  Chanslor. 
68  Mo.  340-  (3)  A  complaint  which 
alleges  that  defendant  is  a  common 
carrier,  and  that,  while  plaintiff  was 
on  defendant's  cattle  car,  the  car  was 
backed  so  violently  against  another 
car  that  plaintiff  was  thrown  down 
and  Injured,  but  which  fails  to  show 
what  relation  plaintiff  bore  to  de- 
fendant. Is  demurrable.  Gulf,  etc.,  R. 
Co.  v.  Gorman,  6  Tex.  Civ.  A.  230.  25 
SW  992. 

■  [b]  The  facta  by  which  the  rela- 
tion of  carrier  and  passenger  was 
brought  about  need  not  "be  pleaded. 
St.  Louis,  etc..  R.  Co.  v.  Coy.  113  Ark. 
265.  168  SW  1106;  Nolan  v.  Metropol- 


itan St.  R.  Co.,  250  Mo.  602. 167  SW  637. 
[c]  After  verdict  and  Judgment 
on  the  merits,  objections  to  the  com- 
plaint on  the  ground  that  it  did  not 
charge  that  defendant  was  a  carrier 
of  passengers,  that  there  was  no' alle- 
gation that  defendant  owned  the  car, 
that  it  was  not  alleged  that  the  car 
was  a  passenger  car,  or  one  used1  to 
carry  passengers,  that  It  did  not  al- 
lege that  the  car  was  under  the  con- 
trol of  defendant,  and  that  it  did  not 
appear  that  plaintiff  paid  or  offered 
to  pay  any  fare,  were  untenable.  In- 
dianapolis St.  R.  Co.  v.  Ray,  167  Ind. 
236,  78  NE  978. 

14.  Birmingham  R.,  etc.,  Co.  v. 
Selhorst,  165  Ala,  475.  51  S  568;  Cul- 
berson v.  Empire  Coal  Co.,  156  Ala. 
416,  47  S  237;  Puller  v.  Naugatuck  R. 
Co.,  21  Conn.  657;  Chicago,  etc.,  R  Co. 
v.  Clausen,  173  111.  100,  60  NE  680. 

15.  Atlantic,  etc.,  R.  Co.  v.  Laird, 
68  Fedi  760,  7  CCA  489  [aff  164  U.  S. 
393.  17  SCt  120,  41  L.  ed.  485];  Bir- 
mingham R.,  etc.,  Co.  v.  Adams,  146 
Ala.  267,  40  S  385,  119  AmSR  27;  Ful- 
ler v.  Naugatuck  R.  Co.,  21  Conn.  557; 
Whitehead  v.  St.  Louis,  etc.,  R.  Co., 
99  Mo.  263,  11  SW  761,  6  LRA  409. 

[a]  rreurht  train. — Even  though 
the  allegation  is  that  plaintiff  was 
a  passenger  on  a  freight  train,  It  is 
not  necessary  to  allege  tha:t  defend- 
ant was  a  carrier  of  passengers  by 
freight  trains.  Whitehead  v.  St. 
Louis,  etc.,  R.  Co.,  99  Mo.  263,  11  SW 
761,    6    LRA   409. 

16.  Ala. — Louisville,  etc.,  R  Co.  v. 
Glascow,  179  Ala.  251.  60  S  103; 
Thompson  v.  Nashville,  etc.,  R.  Co., 

160  Ala.  690,  49  S  340. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell,  127  Ga.  805,  66  SE  1006,  9 
LRANS  769,  9  AnnCas  563:  Charles- 
ton, etc.,  R  Co.  v.  Boyd,  5  Ga.  A  137, 
62  SB  714. 

111. — Barger  v.  North  Chicago  St 
R.  Co..  64  111.  A  284. 

Ind. — Citlsens'   St.   R.  Co.   v.   Jolly, 

161  Ind.  80.  67  NE  935;  Ohio,  etc,  R. 
Co.  v.  Craucher,  132  Ind.  276,  31  NE 
941;  Evansville,  etc.,  R.  Co.  v.  Dart- 


ing, 6  Ind.  A.  375,  33  NE  636. 
Smifh,  9  KyL  404. 


Louisville,     etc.,     R.     Co.     v. 


Mo. — Scott  v.  Metropolitan  St.  R. 
Co.,  138  Mo.  A.  196,  120  SW  181. 

Nebr. — Fremont,  etc.,  R.  Co.  v.  Hag- 
blad.  72  Nebr.  773,  101  NW  1033,  106 
NW  1041,  4  LRANS  254,  9  AnnCas 
1096. 

N.  J. — Hess  v.  Public  Service  R. 
Co..  84  N.  J.  L.  329,  86  A  961  [diet 
Kennedy  v.  North  Jersey  St.  R.  Co., 
72  N.  J.  L.  19,  60  A  40]. 

N.  C— Cates  v.  Hall,  171  N.  C.  360, 
88  SE  524;  Conley  v.  Richmond,  etc., 
R.  Co..  109  N.  C.  692,  14  SE  303. 

Tex. — Bonner  v.  De  Mendoza,  (A) 
16  SW  976. 

"There  can  be  no  doubt  of  the 
soundness  of  the  proposition  that, 
when  a  plaintiff  sues  for  injuries  sus- 
tained upon  the  track  or  premises  of 
the  defendant  and  relies  upon  simple 
negligence,  he  must  by  proper  aver- 
ment set  up  the  relationship  between 
him  and  the  defendant,  and  show  that 
he  Is  not  -a  trespasser  and  Is  entitled 
to  recover  for  the  simple  negligence 
as  charged."  Louisville,  etc.,  R.  Co. 
v.  Glascow.  179  Ala,  251,  256,  60  S 
103. 


[a]  Form  of  allegation*— It  is  not 
essential  that  the  declaration  should 
allege  In  terms  that  plaintiff  was  a 
passenger;  it  Is  enough  if  facts  arc 
set  up  from  which  that  conclusion 
may  legally  be  drawn.  Chicago 
Union  Tract.  Co.  v.  O'Brien,  117  111. 
A.  183  [rev  on  other  grounds  219  III 
303.  76  NE  341]:  Evansville,  etc.  R. 
Co.  v.  Darting,  6  Ind.  A   375.  33  NE 

[b]  Chat  plaintiff  waa  rigntfan? 
on  the  train  (l)  which  was  wrecked 
causing  his  Injury  must  be  alleged 
where  simple  negligence  only  i> 
charged  against  defendant.  Broyles 
v.  Central  of  Georgia  R.  Co..  166  Ala. 
616,  52  S  81,  139  AmSR  50.  (2)  la 
an  action  for  injuries  to  one  who  ac- 
companied a  shipment  of  horses,  an 
allegation  that  he  was  on  the  train  at 
the  time  of  the  accident  was  a  suffi- 
cient statement  as  to  where  he  was, 
in  the  absence  of  a  motion  to  have 
the  complaint  made  more  definite. 
Southern  R.  Co.  v.  Roach,  38  Ind.  A 
211,  78  NE  201.  (3)  In  an  action  by 
a  passenger  for  an  assault  by  the 
conductor,  a  general  averment  in  the 
complaint  that  plaintiff  was  a  pas- 
senger at  the  time  of  the  assault  Is 
sufficient;  and  It  need  not  allege  that 
the  passenger  was  at  the  time  on  th« 
car  of  the  carrier.  Alabama  City,  etc_ 
R.  Co.  v.  Sampley,  169  Ala.  372,  63  S 
142.  (4)  An  averment  that  plaintiff 
took  passage  on  a  car  of  one  of  de- 
fendant's trains  and  was  admitted 
into  said  car  to  be  carried  from  the 
point  of  entry  to  the  point  of  destina- 
tion is  a  sufficient  allegation  that  he 
was  a  passenger,  and  a  further  alle- 
gation that  he  was  admitted  as  a 
passenger,  if  it  Is  an  allegation  of  a 
conclusion,  may  be  stricken  out  and 
the  allegation  aforesaid  will  be  suffi- 
cient. Ohio,  etc..  R.  Co.  v.  Crueller. 
132  Ind.  275,  81  NE  941. 

[c]  Allegations  held  insnflcttst— 

(1)  An  averment  that  plaintiff 
boarded  the  car  of  defendant  with 
the  Intention  of  becoming  a  passea- 

5er  is  not  sufficient,  since  the  lav 
oes  not  con/cern  itself  with  mere  in- 
tention, not  accompanied  by  an  out- 
ward act.  Ramlng  v.  Metropolitan 
St.    R.   Co.,    157   Mo.   477.    67    SW  26S. 

(2)  An  allegation  that  "plaintiff  was 
engaged  in  or  about  becoming  a  pas- 
senger on  said  car"  does  not  show 
that  plaintiff  was  a  passenger.  Bir- 
mingham R.,  etc.,  Co.  v.  Mason.  137 
Ala.  342,  34  S  207. 

[d]  Passenger  not  on  trains- In 
Nebraska,  in  order  to  state  a  cause 
of  action  against  a  carrier  on  failure 
to  perform  its  duty  to  a  passenger 
who  has  not  actually  taken  passage 
on  the  train,  it  is  necessary  to  state 
facts  showing  that  the  person  suing 
is  one  of  a  class  of  persons  to  whom 
the  remedy  is  afforded  by  Cobbey 
Annot.  St  (1902)  p  2876  c  47  I  10,- 
039,  and  to  plead  that  he  is  a  pas- 
senger, where  the  existence  of  such 
relation  Is  at  issue,  pleads  a  mere 
conclusion  of  law,  and  is  Insufficient 
Fremont,  etc.,  R.  Co.  v.  Hagblad.  7! 
Nebr.  773,  101  NW  10337106  NW 
1041.  4  LRANS  264,  9  AnnCas  1096 

[e]  Purchase  of  ticket— Where 
plaintiff  alleged  that  she  purchased 
a  ticket  over  both  of  defendant  rail- 
roads, she  could  be  required  by  ape- 
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to  carry  plaintiff  was  for  hire,"  it  is  not  necessary 
to  allege  that  plaintiff  had  paid  for  his  transporta- 
tion, as  the  obligation  to  pay  is  inferred.18 

Presence  on  can  with  permission.  Where  the 
passenger  sues  for  personal  injuries  received  while 
on  the  cars  with  the  knowledge  and  permission  of 
the  carrier,  it  is  sufficient  to  allege  that  he  was  on 
the  cars  with  the  permission  of  the  carrier  and 
with  the  knowledge  of  its  employees  in  charge." 


[$  1409]  (3)  Negligence  or  Wrong  Generally.20 
It  is  not  sufficient  to  allege  the  carrier's  negligence 
merely  as  a  conclusion  of  law;  but  the  essential 
facts  constituting  the  negligence  or  wrong,  or  from 
which  it  may  be  presumed,  must  be  stated  with  rea- 
sonable certainty  and  definiteness  in  order  that 
defendant  may  be  informed  of  what  it  is  called  on 
to  meet  at  the  trial21    But,  although  there  are  some 


cial  demurrer  to  allege  whether  she 
purchased  It  from  one  or  the  other 
company,  or  its  agent,  or  from  an 
outsider.  Riley  v.  Wrlghtsvllle,  etc., 
R.  Co.,  133  Ga.  413,  65  SB  890,  24 
LRANS   379.   18  AnnCas   208. 

[f]  Description  of  ticket. — Alle- 
gations that  a  round  trip  ticket  was 

?iurchased  between  two  named  sta- 
lons.  for  which  the  full  round  trip 
fare  was  paid,  that  the  conductor 
took  up  the  ticket  on  the  return  pas- 
sage, and  that  under  the  ticket  the 
passenger  was  entitled  to  be  treated 
as  the  law  required  that  passengers 
should  be  treated,  sufficiently  de- 
scribed the  ticket.  King  v.  Southern 
R.  Co.,  128  Ga.  286,  57  SB  607. 

[g]  Pa— eager  on  elevator, — (1) 
A  declaration  alleging  that  defendant 
carried  on  a  retail  business  in  its 
store  building,  and  operated  an  ele- 
vator for  carrying  passengers  from 
floor  to  floor,  that  plaintiff  was  right- 
fully In  the  store  and  was  a  passen- 

fer  In  the  elevator,  and  that  it  was 
efendant'a  duty  to  carry  him- safely, 
in  which  It  failed,  owing  to  the  fact 
that  the  machinery  broke  down,  and 
precipitated  plaintiff  into  the  base- 
ment, sufficiently  charged  that  plain- 
tiff was  a  passenger.  Stelskal  v. 
Field,  142  111.  A.  164  [aff  238  111.  92, 
87  NB  117].  (2)  Averments  that 
plaintiff  became  or  was  about  to  be- 
come a  passenger  on  defendant's 
elevator  might  fairly  be  regarded  as 
a  mere  statement  that  she  took  pas- 
sage or  was  about  to  take  passage  in 
the  elevator,  and  not  that  the  rela- 
tion of  carrier  and  passenger  existed 
with  its  corresponding  obligations 
and  duties,  the  proof  showing  that 
plaintiff  was  employed  in  defendant's 
hotel  at  the  time  of  the  injury. 
Walsh  v.  Cullen,  235  111.  91,  85  NB 
223,   18  LRANS   911. 

17.  Roberta  v.  Johnson,  68  N.  T. 
613. 

18.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Lee,  92  Fed.  318,  84  CCA  395. 

Ark. — St.  Louis,  etc.,  R  Co.  v.  Cor, 
113  Ark.  265.  168  SW  1108. 

Del. — Whittlngton  v.  Philadelphia, 
etc..  R.  Co.,  92  A  812. 

111. — Cleveland,  etc.,  R.  Co.  ▼. 
Scott,  111  111.  A.  234. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340. 

[a]  An  allegation  that  plaintiff 
was  a  passenger  was  not  defective 
for  failure  to  allege  whether  she  was 
a  passenger  for  pay,  or  by  Invitation, 
courtesy,  or  permission  of  defendant,, 
without  pay.  Whittlngton  v.  Phila- 
delphia, etc  R.  Co.,  (Del.)  91  A  812. 

1».  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Coy,  113  Ark.  265,  168  SW  1106. 

111. — Lammert  v.  Chicago,  etc.,  R. 
Co.,  9  111.  A.  888. 

Ind. — Smith  v.  Louisville,  etc.,  R. 
Co.,  124  Ind.  394.  24  NE  753. 

Mo.— Whitehead  v.  St.  Louis,  etc., 
R.  Co..  99  Mo.  263,  11  SW  761,  6  LRA 
409. 

Tex. — Prince  v.  International,  etc., 
R.   Co.,    64   Tex.    144. 

Wash. — Boyle  v.  Great  Northern  R. 
Co.,  13  Wash.  383,  43  P  344. 

[a]  rretgat  tmin^(l)  A  peti- 
tion or  complaint  which  shows  that 
Plaintiff  was  riding  on  a  freight 
rain,  without  showing  that  It  was 
one  on  which  passengers  were  enti- 
tled to  ride,  does  not  state  a  case 
where,  by  permission  of  the  employee 
in  charge  of  a  train  which  is  per- 
,  mitted  to  carry  passengers,  a  person 
is  permitted  to  remain  on  it  without 
paying  fare  and  Is  thus  considered  in 
the  eve  of  the  law  -a  passenger  with- 
out hire.     Smith  v.  Louisville,  etc.,  R. 


Co.,  124  Ind.  394,  24  NB  753.  (2) 
Where  a  person  is  permitted  to  take 
a  caboose  for  the  purpose  of  trans- 
portation by  the  consent  of  those 
agents  in  charge  of  the  train,  he  Is 

firesumed  to  be  there  of  right,  and 
t  Is  not  necessary  that  he  should  set 
out  the  rules  of  the  company  and  al- 
lege a  compliance  therewith.  White- 
head v.  St.  Louis,  etc.,  R.  Co.,  99  Mo. 
263,  11  SW  751,  6  LRA  409.  (3)  In 
an  action  for  Injuries  to  plaintiff 
while  riding  on  a  freight  train,  a 
complaint  alleging  that  plaintiff  was 
a  passenger  was  not  fatally  defective 
because  It  did  not  allege  how  the  re- 
lation was  created,  the  payment  of 
fare,  or  by  what  authority  plaintiff 
was  riding  on  the  train.  St.  Louis, 
etc.,  R.  Co.  v.  Coy,  113  Ark.  265,  168 
SW  1106. 

[bl  Gratuitous  service*— Where 
hand  cars  were  sometimes  used  by 
the  company  to  transport  employees, 
and  plaintiff,  being  one  of  a  Jury  of 
Inquest,  took  passage  on  one  at  the 
invitation  of  the  company's  agent,  to 
go  to  a  place  where  the  corpse  of  a 
man  had  been  found  on  the  railroad 
track,  and  was  Injured  by  the  negli- 
gence of  the  company's  employees  in 
the  management  of  said  car,  a  peti- 
tion showing  these  facts  states  a 
good  cause  of  action  and  is  not  sub- 
ject to  demurrer.  Prince  v.  Inter- 
national, etc.,   R.  Co.,  64   Tex.   144. 

[cl  Employes  carried  under  con- 
tract*—In  an  action  by  an  employee 
of  contractors  who  were  constructing 
a  portion  of  defendant's  roadbed,  for 

fiersonal  injuries  received  while  be- 
ng  transported  under  a  contract  be- 
tween plaintiff's  employer  and  de- 
fendant, the  contract  is  sufficiently 
shown  by  an  allegation  that  there 
was  an  "arrangement"  between  plain- 
tiff's employer  and  defendant  rail- 
road for  the  transportation  of  plain- 
tiff, when  taken  in  connection  with 
other  allegations  in  the  complaint. 
Boyle  v.  Great  Northern  R.  Co.,  13 
Wash.  383,  43  P  344. 
■  20.  Pleading  negligence  generally 
see  Negligence   [29  Cyc   565  et  seqj. 

21.  Ala. — Western  R.,  etc.,  Co.  v. 
McGraw,  183  Ala.  220,  62  S  772:  Bir- 
mingham R..  etc.,  Co.  v.  Jordan,  170 
Ala.  630,  64  S  280;  Southern  R.  Co.  v. 
Crowder,  135  Ala.  417,  33  S  335. 

Del. — Braunsteln  v.  People's  R.  Co., 
24  Del.  310,  77  A  738;  King  v.  Wil- 
mington, etc..  Electric  R.  Co.,  17  Del. 
452,   41   A  975. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Parish,  17  Ga.  A.  689,  87  SB  1095; 
Bird  v.  Savannah  Electric. Co.,  16  Ga. 
A.  453,  86  SB  621;  Charleston,  etc..  R. 
Co.  v.  Boyd,  5  Ga.  A.  137,  62  SB  714. 

111. — Chicago  City  R.  Co.  v.  Pural, 
224  111.  324.  79  NE  686  [aff  127  111. 
A.  6521;  O'Rourke  v.  Louisville,  etc., 
R.  Co.,  183  111.  A.  693. 

Ind.— Public  Utilities  Co.  v.  Cosby, 
110  NB  576;  Lake  Erie,  etc.,  R.  Co. 
v.  Huffman,  177  Ind.  126,  97  NE  434. 
AnnCasl914C  1272:  Pennsylvania  Co. 
v.  Marion,  104  Ind.  239,  3  NE  874; 
Eckart  v.  Marion,  etc..  Tract.  Co., 
(A.)  109  NE  224;  Vandalia  R.  Co.  v. 
Darby.  (A.)  108  NE  778;  Kokomo. 
etc..  Tract.  Co.  v.  Walsh,  (A.)  108 
NE  19;  Pittsburgh,  etc.,  R.  Co.  v. 
Bir,  56  Ind.  A.  698,  106  NE  921; 
Southern  R.  Co.  v.  Jones,  33  Ind.  A. 
333.  71  NE  275;  South  Chicago  City 
R.  Co.  v.  Moltrum.  26  Ind.  A.  560,  60 
NE  361;  Hammond,  etc.,  R.  Co.  v. 
Spyiehalski,  17  Ind.  A.  7,  46  NE  47. 

Ky. — Kentucky  Southern  R.  Co.  v. 
Thurman,  76  SW  499,  25  KyL  804. 
-    Md. — Smith    v.    Northern  -Cent.    R. 
Co.,  119  Md.  481,  87  A  269;  Philadel- 


phia,  etc.,   R.  Co.   v.  Allen,   102   Md. 
110.  62-A  246. 

Minn. — Falrchild  v.  Fleming,  125 
Minn.  431,  147  NW  434  (automobile 
case). 

Mo. — Benjamin  vi  Metropolitan  St. 
R.  Co.,  245  Mo.  598.  151  SW  91;  Bob- 
bin v.  St.  Louis  United  R  Co.,  169 
Mo.  A.  424,  163  SW  70;  Moore  v. 
Metropolitan  St.  R.  Co.,  142  Mo.  A. 
290,  126  SW  181;  Kennedy  v.  Metro- 
politan St.  R.  Co.,  128  Mo.  A.  297,  107 
SW  16;  Estes  v.  Missouri  Pac.  R.  Co., 
110  Mo.  A.  725.  85  SW  627. 
•  Nebr. — Fremont,  etc,  R.  Co.  v. 
Hagblad,  72  Nebr.  773.  101  NW  1033, 
106  NW  1041,  4  LRANS  254,  9  Ann 
Cas  1096. 

N.  J.— Van  Horn  v.  Central  R.  Co., 
38  N.  J.  L.  133. 

N.  C. — Conley  v.  Richmond,  etc.,  R. 
Co.,  109  N.  C.  692,  14  SE  303. 

Okl. — Missouri,  etc.,  R.  Co.  v. 
Smith,  155  P  233. 

R.  I.— Wilbur  v.  Rhode  Island  Co., 
27  R.   I.   205,   61   A   601. 

Tex.— Missouri,  etc.,  R.  Co.  v.  Far- 
rls.  (Civ.  A.)  126  SW  1174;  San  An- 
tonio Tract.  Co.  v.  Lambkin,  (Civ.  A.) 
99  SW  574:  Dallas  Cons.  Electric  St. 
R.  Co.  v.  Black,  40  Tex.- Civ.  A.  415, 
89  SW  1087. 

Vt. — Devino  v.  Central  Vermont  R. 
Co..  63  Vt.  9R.  20  A  953. 

[aj  "Negligently  operating-  a  oar, 
Is  a  very  general  statement.  Involv- 
ing a  multitude  of  possible  circum- 
stances of  negligence,  with  not  one 
single  fact  or  circumstance  stated; 
which  comes  within  Chltty"s  rule  of 
admitting  almost  any  proof  to  sus- 
tain it.  It  is  more  in  the  nature  of 
a  statement  of  a  conclusion  of  fact, 
and  contains  none  of  the  elements  of 
good  pleading.  It  gives  the  defend- 
ant no  specific  fact  to  meet  or  de- 
fend, but  turns  him  loose  along  a 
multitude  of  possible  causes  of  neg- 
ligence coming  within  the  term  negli- 
gently operating  a  car.  The  plain- 
tiff Justifies  in  part  that  the  allega- 
tion of  negligence  is  that  contained 
In  the  form  given  In  2  Chltty  650. 
Examination  shows  that  this  count 
is  in  marked  contrast  with  the  spe- 
cific statement  of  fact  contained  In 
that  form.  We  do  not  mean  to  say 
that  the  plaintiff  is>  always  bound  to 
set  forth  facts  or  circumstances,  the 
knowledge  of  which  Is  more  properly 
or  peculiarly  in  the  oppostte  party, 
or  to  detail  the  circumstances  mi- 
nutely; but  that  such  circumstances, 
as  he  does  know  and  must  have  con- 
templated and  relied  on  when  he 
framed  his  declaration,  and  are  rea- 
sonably necessary  for  the  defendant's 
Information,  should  be  specified  with 
reasonable  certainty.  To  this  he  Is 
unquestionably  held  by  all  the  rules 
of  good  pleading."  King  v.  Wilming- 
ton, etc.,  Electric  R.  Co.,  17  Del.  452, 
466,  41  A  975. 

[bl  Allegations  held  sufficient. 
(1)  Where,  in  an  action  for  injuries 
to  a  passenger,  each  count  of  the 
complaint  alleged  facts  sufficient  to 
show  prima  facie  negligence  ifnder 
the  doctrine  res  ipsa  loquitur,  they 
were  not  demurrable.  Western  R., 
etc.,  Co.  v.  McGraw,  183  Ala.  220,  62 
S  772.  (2)  A  complaint  for  injury  to 
an  electric  railroad  passenger,  alleg- 
ing a  severe  shock,  concussion,  or 
explosion  on  the  car,  causing  another 
person  to  fall  against  plaintiff,  re- 
sulting in  stated  injuries,  as  a  prox- 
imate cause  of  defendant's  negligence 
In  carrying  her,  sufficiently  pleads 
negligence.  Birmingham  R..  etc.,  Co. 
v.  Jordan,  170 "Ala.  StVr  64  S  280. 
(8)  Where  the  complaint,  " 
Digitizes  DyA.  -* 
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decisions  to  the  contrary ,M  as  a  general  rule,  where 
plaintiff  alleges  the  relation  of  carrier  and  pas- 
senger, it  is  sufficient  to  allege  the  negligence  in 
general  terms;  that  is,  it  is  not  necessary  to  state 
the  details  or  particulars  of  the  acts  causing  the 
injury,  but  it  is  sufficient  to  state  in  a  general  way 


that  defendant  was  negligent  as  to  the  machinery 
or  appliances  used,  or.  in  failing  to  construct  or 
maintain  the  track  in  a  safe  condition,  or  in  the 
operation  of  the  train,  conveyance,  or  the  like.1* 
Such  allegations  are  sufficient  at  least  as  against 


fi 


tlon  for  injuries  to  a  street  car  pas- 
senger in  a  collision  between  two 
cars,  alleged  that  the  motorman  and 
conductor  of  one  of  the  cars  wrong- 
fully, carelessly,  and  improperly 
caused  it  to  be  brought  in  contact 
with  a  certain  other  car  running  on 
another  street  in  a  different  direc- 
tion, so  that  the  front  end  of  such 
other  car  came  in  contact  with  and 
collided  with  the  car  on  which  plain- 
tiff was  riding,  such  allegations  suffi- 
ciently charged  negligence  in  the 
operation  of  the  car.  Chicago  City 
R  Co.  v.  Pural,  224  111.  324,  79  NE 
686  [aft  127  111.  A.  662}.  (4)  A  peti- 
tion In  a  street  car  passenger's  action 
for  injuries,  alleging  that  the  jerk  by 
which  she  was  thrown  to  the  ground 
was  the  result  of  suddenly  and  negli- 
gently starting  the  car,  sufficiently 
pleads  the  specific  act  of  negligence, 
which  caused  the  jerk.  Boobltt  v. 
St.  Louis  United  R  Co.,  169  Mo.  A. 
424,  163  SW  70.  (5)  A  petition  alleg- 
ing that  defendant  allowed  the  car, 
controller,  motor,  and  electrical  ap- 
pliances "to  become  out  of  order,  and 
allowed  the  controller  ...  to 
burn  out.  causing  an  explosion,  set- 
ting said  car  on  fire  and  causing  a 
panic    among     the    passengers     and 

glalntlff  was  thrown,  pushed  and 
nocked  from  the  car  by  the  persons 
frightened  .  .  .  striking  upon  his 
head,"  etc.,  specifically  charges  negli- 
ence.  Kennedy  v.  Metropolitan  St. 
Co.,  128  Mo.  A.  287,  298.  107  SW  16. 
[cj_  Allegations  of  negUgonoe  held 
lnsnmolant,  as  merely  stating  con- 
clusions, and  not  In  what  the  negli- 
gence consisted.  Charleston,  etc.,  R. 
Co.  v.  Boyd,  6  Ga.  A.  137,  62  SE  714 
(holding  that  an  allegation  in  a  peti- 
tion for  injuries  to  plaintiff  while 
alighting  from  defendant's  train  that 
his  fall  was  due  wholly  to  defend- 
ant's negligence  Is  subject  to  special 
demurrer  In  failing  to  allege  wherein 
the  negligence  of  defendant  con- 
sisted); South  Chicago  City  R.  Co.  v. 
Moltrum,  26  Rid.  A.  S50,  60  NE  S61 
(holding  that  a  complaint  which  con- 
tained no  other  allegation  of  defend- 
ant's negligence  than  a  statement  at 
the  close  of  the  pleading  that  plain- 
tiff's injuries  in  a  collision  were  re- 
ceived through  defendant's  careless- 
ness and  negligence  was  insufficient 
and  demurrable,  because  not  showing 
to  what  carelessness  and  negligence 
the  injuries  were  attributed). 

[d]  Pleading  rule  of  eamier. — It 
is  not  necessary  to  set  up  in  the  dec- 
laration as  part  of  plaintiff's  allega- 
tion of  negligence,  a  railroad  rule, 
the  violation  of  which  was  the  negll- 

Sence  causing  plaintiff's  injuries, 
lokomo,  etc..  Tract.  Co.  v.  Walsh, 
(Ind.  A.)  108  NE  19;  Gulf,  etc.,  R 
Co.  v.  Bell,  24  Tex.  Civ.  A.  679,  68 
SW  614. 

[e]  Carrier's  knowladgo  of  pas- 
nengerf  danger. — It  Is  not  necessary 
to  allege  that  defendant  had  knowl- 
edge that  plaintiff  was  in  danger;  it 
is  sufficient  to  aver  such  facts  as  will 
warrant  the  conclusion  that  the  dan- 
ger existed.  Galveston,  etc,  R.  Co. 
v.  Thornsberry,  (Tex.)  17  SW  621. 

[fl  Elevator.— An  averment  of 
the  breaking  of  the  machinery,  and 
the  consequent  falling  of  the  eleva- 
tor from  the  third  floor  to  the  base- 
ment, raises  a  presumption  of  negll- 
fence.  Winheim  v.  Field,  107  111.  A. 
46. 

[g]  In  alleging  the  violation  of  a 
city  ordinance  regulating  the  speed 
of  trains  as  negligence,  it  must  be 
alleged  that  the  ordinance  was  In 
force  at  the  time  of  the  accident. 
Southern  R  Co.  v.  Jones,  83  Ind.  A. 
333.  71   NE  276. 

89.    Riedel  v.  Wilmington  City  R 


Co.,  21  Del.  672,  64  A  267:  Newton 
v.  People's  R  Co.,  20  Del.  860,  66  A 
2;  King  v.  Wilmington,  etc..  Electric 
R.  Co.,   17  Del.  462,  41  A  976. 

[a]  Ulnstratloiub— (1)  In  an  ac- 
tion against  a  street  railroad  com- 
pany for  Injuries  to  a  passenger,  alle- 
gations that  defendant  did  not  use 
proper  care  in  transporting  plaintiff, 
by  reason  of  which  plaintiff,  while  a 
passenger,  was  thrown  to  the  ground 
through  the  negligence  and  careless- 
ness of  defendant,  and  while  alight- 
ing from  defendant's  car  which  was 
then  being  negligently  and  carelessly 
moved  and  operated  by  defendant, 
were  insufficient  because  not  specify- 
ing the  particulars  In  which  defend- 
ant was  negl'  —..-..  — .. 
mington  City 


ant    was    negligent.     Riedel    v.    Wll 

fton  City  R.  Co.,  21  Del.  572,  64 
7.     (2)    In  an   action   against  a 


street  railroad  for  injuries  to  a  pas 
senger,  a  narrative  averring  gener- 
ally that  the  company  negligently 
used  Insufficient  and  defective  brakes 
and  other  appliances,  by  reason  of 
which  Its  employees  lost  control  of 
the  car,  and  plaintiff  was  injured 
while  endeavoring  to  escape,  was  de- 
murrable for  not  specifying  the  par- 
ticular appliances  that  caused  the  In- 
Jury,  and  how  the  injury  was  re- 
ceived. Newton  v.  People's  R.  Co., 
20  Del.  360,  56  A  2.  (3)  A  declara- 
tion in  case  charged  defendant  with 
"so  negligently  and  carelessly  oper- 
ating a  certain  electric  car  which  it 
was  then  and  there  running  for  the 
carriage  of  persons  for  hire,  that 
thereby   the   said   plaintiff,   who  was 


then  and  there  a  passenger  on  said 
car,  was,  through  the  negligence  and 
carelessness    of   the    said    defendant 


as  aforesaid,"  thrown  from  the  car 
and  Injured  is  insufficient,  since  the 
statement  of  facts  admits  of  almost 
any  proof  to  sustain  it.  King  v. 
Wilmington, 'etc.,  Electric  R  Co.,  17 
Del.  462\  455,   41  A  975. 

83.  U.  S. — Clark  v.  Chicago,  etc, 
R  Co.,   16   Fed.    688,   4   McCrary   360. 

Ala. — Central  of  Georgia  R  Co.  v. 
Bell,  187  Ala.  541,  65  S  836;  Western 
R.  Co.  v.  McGraw,  183  Ala.  220,  62  S 
772;  Western  R  Co.  v.  Foshee,  188 
Ala.  182,  62  S  500;  Louisville,  etc.. 
R  Co.  v.  Glasgow,  179  Ala.  251.  60  8 
108:  Birmingham  R,  etc.,  Co.  v. 
Fisher,  173  Ala.  623,  66  S  996;  Bir- 
mingham R.,  etc.,  Co.  v.  Selhorst,  165 
Ala.  475,  61  S  668:  Birmingham  R 
etc.,  Co.  v.  Haggard,  155  Ala.  348,  46 
S  619;  Birmingham  R.,  etc.,  Co.  v. 
Wright,  163  Ala.  99,  44  8  1037;  Mont- 

? ornery  St.  R.  Co.  v.  Lewis,  148  Ala. 
34,  41  S  736;  Birmingham  R,  etc, 
Co.  v.  Glover,  142  Ala.  492,  38  S  836; 
Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala.  298,  39  S  207;  Armstrong  v. 
Montgomery  St.  R.  Co.,  123  Ala.  233. 
26  S  349;  Highland  Ave.,  etc.,  R  Co. 
v.  Swope,  116  Ala.  287,  22  S  174;  Ala- 
bama Great  Southern  R  Co.  v.  Col- 
lier, 112  Ala.  681,  14  S  327;  Ensley 
R.  Co.  v.  Chewnlng,  93  Ala.  24,  9  8 
458;  Louisville,  etc.,  R  Co.  v.  Jones, 
83  Ala,  876.  3  S  793;  Orr  v.  Boock- 
holdt,  10  Ala.  A.  331,  65  S  43D;  Ala- 
bama Great  Southern  R.  Co.  v.  Gil- 
bert. 6  Ala.  A.  372.  60  S  542;  Bir- 
mingham R.,  etc.,  Co.  v.  Barrett,  4 
Ala.  A.  847,  68  S  760;  Birmingham  R, 
etc.,  Co.  v.  Hunnlcutt,  8  Ala.  A.  448, 
67  S  262. 

Cal. — Nilson  v.  Oakland  Tract.  ,Co., 
10  Cal.  A.  103.  101  P  413. 

Colo. — Fox  v.  Denver  City  Tram- 
way Co.,  67  Colo.  511,  143  P  278; 
Colorado,  etc..  R  Co.  v.  Jenkins,  26 
Colo.  A.  348,  138  P  437. 

D.  C. — Jaquette  v.  Capital  Tract. 
Co..  84  Aop.  41,  26  LRANS  407. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Gelger,    64   Fla.    282.   60   S   758. 

Ga. — Georgia  R,  etc.,  Co.  v.  Reeves. 


123  Ga.  697,  61  SE  610;  Chattanooga, 
etc,  R  Co.  v.  Huggtns,  89  Ga.  494. 
15  SE  848;  Byrd  Vi  Atlanta  Nat. 
Bank.  16  Ga.  A.  1,  84  SB  219  (ele- 
vator case):  Atlantic  Coast  Line  R 
Co.  v.  Adeeb,  15  Ga.  A.  842.  84  SE 
316. 

111. — Burdette  v.  Chicago  Audito- 
rium Assoc,  166  111.  A.  186:  Lavis  v. 
Wisconsin  Cent.  R  Co.,  54  111.  A.  636. 

Ind. —  Indiana  Union  Tract.  Co. 
y.  Jacobs,  167  Ind.  85,  78  NE  325: 
Louisville,  etc.  R  Co.  v.  Crunk.  119 
Ind.  542,  21  NB  tl,  12  AmSR  443: 
Cincinnati,  etc.,  R  Co.  v.  Chester,  67 
Ind.  297;  Ohio,  etc,  R  Co.  v.  Selby, 
47  Ind.  471;  Evanaville,  etc..  R  Co. 
v.  Duncan,  28  Ind.  44V,  92  AmD  322; 
Indianapolis,  etc,  R  Co.  v.  Keely,  21 
Ind.  133:  Indianapolis  Southern  R 
Co.  v.  Wall,  54  Ind.  A.  43,  101  NE 
680;  Indianapolis  Southern  R  Co.  v. 
Tucker,  51  Ind.  A.  480,  98  NE  421; 
Lake  Erie,  etc.,  R  Co.  v.  Beals,  60 
Ind.  A.  460,  98  NE  463;  Cleveland, 
etc..  R  Co.  v.  Stewart,  24  Ind.  A.  374, 
66  NB  917. 

Iowa. —  Winter  v.  Central  Iowa  R 
Co..  80  Iowa  443,  46  NW  717. 

Ky.— Kentucky  Cent  R  Co.  v.  Mc- 
Murty,  3  Kyi,  626,  11  Ky.  Op.  609. 

La. — Carmanty  v.  Mexican  Gulf  R. 
Co.,  5  La.  Ann.  703. 

Me. — Herbert  v.  Portland  R  Co. 
103  Me.  315,  69  A  266,  125  AmSR  297, 
13  AnnCaa  886. 

Mass. — Ware  v.  Gay,  11  Pick.  106. 

Mo. — Benjamin  v.  Metropolitan  St 
R.  Co.,  246  Mo.  698,  161  SW  91; 
Stauffer  v.  Metropolitan  St  R  Co, 
248  Mo.  306,  147  SW  1032:  Cooper  v. 
Century  Realty  Co.,  224  Mo.  709.  121 
SW  848:  McDonald  v.  Metropolitan 
St  R.  Co.,  219  Mo.  468,  118  SW  78, 
18  AnnCas  810;  Feary  v.  Metropoli- 
tan St  R  Co.,  162  Mo.  76,  62  SW 
462:  Coudy  v.  St  Louis,  etc,  R  Co., 
85  Mo.  79;  Black  v.  Metropolitan  St 
R  Co.,  162  Mo.  A.  90,  144  SW  131: 
Wolven  v.  Springfield  Tract  Co.,  141 
Mo.  A.  643.  128  SW  612;  Detrlch  v. 
Metropolitan  St  R  Co..  143  Mo.  A 
176.  127  SW  603;  Brady  v.  Springfield 
Tract.  Co.,  140  Mo.  A.  421.  124  SW 
1070:  Monday  v.  St  Joseph  R  Co., 
136  Mo.  A.  692,  119  SW  14:  Skiles  r. 
St  Louis,  etc,  R  Co..  110  Ho.  A 
162,  108  SW  1081;  Latimer  v.  Metro- 
politan St.  R  Co..  126  Mo.  A  70. 
101  SW  1103;  McRae  v.  Metropolitan 
St  R  Co.,  125  Mo.  A.  562.  102  SW 
1032;  Hamilton  v.  Metropolitan  St 
R  Co..  114  Mo.  A.  604.  89  SW  8»S; 
Shuler  v.  Omaha,  etc,  R  Co.,  87  Mo. 
A.  618. 

Nebr. — Chicago,  etc,  R.  Co.  t. 
Young,  58  Nebr.  678,  79  NW  666. 

N.  J. — Breese  v.  Trenton  Horse  R 
Co.,  62  N.  J.  L.  250,  19  A  204. 

N.  T. — Eldrldge  v.  Long  Island  R 
Co.,  2  N.  T.  Super.  89:  McCarthy  v. 
New  York  Cent,  etc.  R.  Co.,  6  NTS 
560. 

S.  C. — Madden  v.  Port  Royal,  etc., 
R.  Co.,  35  S.  C.  381,  14  SE  713,  » 
AmSR  856.. 

Tex. — Gulf,  etc,  R  Co.  v.  Wilson, 
79  Tex.  871.  15  SW  280,  23  AmSR 
345,  11  LRA  486;  Gulf,  etc,  R  Co. 
v.  Smith,  74  Tex.  276.  11  SW  1104: 
San  Antonio  Tract.  Co.  v.  Williams, 
34  Tex.  Civ.  A.  371,  78  SW  977;  Puller 
v.  Denison,  etc.,  R  Co.,  t2  Tex.  CIt. 
A.  899,  74  SW  940. 

Va. — Blrckhead  v.  Chesapeake,  etc. 
R  Co.,  96  Va.  648,  29  SE  678;  Nor- 
folk, etc.,  Co.  v.  Harman,  81  Va.  651. 
8  SE  261. 

Wash. — Russell  v.  Seattle,  etc.  K. 
Co..  47  Wash.  506,  91  P  288. 

W.  Va. — Searle  v.  Kanawha,  etc 
R  Co.,  32  W.  Va.  870.  9  SE  148. 

Eng. — Toal  v.  North  British  R  Co.. 
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a  general  demurrer  for  want  of  sufficient  facts,34 
but  not  as  against  a  motion  to  make  more 
specific;45  and  it  has  been  held  that  such  general 
language  as  amounts  to  hardly  more  than  a  state- 
ment of  a  mere  conclusion  is  good  as  against  a  gen- 
eral demurrer.2*  The  general  rule  applies,  although 
plaintiff  has  knowledge  of  the  particular  act  of 
negligence  which  caused  the  injury.27  Where  the 
complaint  avers  negligence  generally  and  then 
charges  particular  acts  as  constituting  negligence, 
the  latter  allegation  supersedes  the  general  allega- 
tion of  negligence,2*  and,  unless  the  facts  so  alleged 
in  themselves  constitute  actionable  negligence,  the 
complaint  is  subject  to  a  demurrer.28    It  has  been 


held  that  a  declaration  for  the  wrongful  death  of  a 
passenger  which  properly  pleads  the  facts  showing 
the  relationship  of  passenger  and  carrier  is  not  bad 
on  demurrer  because  it  may  charge  a  higher  degree 
of  care  than  is  owed  by  carrier  to  passenger  in  exe- 
cuting its  contract  of  carriage,  as  all  such  matter 
is  treated  as  surplusage.80 

Derailment.  In  case  of  injury  to  a  passenger  by 
reason  of  the  derailment  or  wreck  of  a  train  or- 
car,  it  is  sufficient  to  allege  that  the  derailment  was 
caused  by  the  negligence  of  defendant  without  speci- 
fying in  what  particular  act  the  negligence  con- 
sisted;81 and,  since  the  fact  of  derailment  raises  a 
presumption  of  negligence,  ah  allegation  of  the  fact 


20  U.  C.  Q.  B.  446. 

"Where  the  relation  between  the 
parties  is  that  of  passenger  and  car- 
rier a  general  allegation  of  negli- 
gence on  the  part  of  the  company  is 
sufficient  without  particular  specifi- 
cation." Hebert  v.  Portland  R  Co., 
103  Me.  316,  323,  69  A  266,  126  Am 
SR   297,  13  AnnCas  886. 

[a]  Tacts  peculiarly  within  de- 
fendant's knowledge. — Where  the 
gravamen  of  the  action  is  the  al- 
leged misfeasance  or  nonfeasance  of 
another,  it  is  generally  sufficient  to 
aver  facts  out  of  which  the  duty 
springs,  and  it  Is  not  necessary  to 
define  the  quo  modo  or  to  specify  the 

Particular  acts  of  diligence  he  should 
ave  employed  in  the  performance  of 
such  duty,  as  what  was  done  by  de- 
fendant and  hdw  it  was  done  are 
facts  generally  better  known  to  it 
than  to  plaintiff.  This  is  the  rule 
applied  to  the  allegation  of  negli- 
gence when  plaintiff  sustains  the  re- 
lation of  passenger  to  defendant. 
Ensley  R.  Co.  v.  Chewning,  93  Ala. 
24,  9  S  458;  Louisville,  etc.,  R  Co. 
v.  Jones,  88  Ala.  376,  3  S  793. 

[b]  Illustration*/— (1)  A  charge 
of  negligence  in  a  declaration  Is  gen- 
eral ana  will  support  the  application 
of  the  doctrine  of  res  ipsa  loquitur 
where  such  charge  is  substantially 
that  plaintiff  was  a  passenger,  and 
that     defendant,     through     Its     em- 

filoyees  in  charge  of  a  car,  so  reck- 
essly,  carelessly,  and  negligently 
ran,  operated,  and  managed  the  car 
that,  in  consequence  thereof,  it  was 
brought  into  violent  collision  with  a 
wagon,  and  plaintiff  was  Injured. 
Chicago  Union  Tract.  Co.  v.  Mee,  136 
III.  A.  98.  (2)  A  declaration  charges 
negligence  generally  where  it  avers 
that  ^'defendant  then  and  there,  by 
Its  said  servants,  agents  and  em- 
ployes, so  carelessly,  recklessly,  will- 
fully, negligently"  drove  and  man- 
aged Its  car  that  "by  and  through 
the  negligence  ...  of  the  defend- 
ant, through  its  said  servants," 
glaintln*  was  injured.  West  Chicago 
t.  R  Co.  v.  Mileham,  138  111.  A.  569, 
673.  (3)  In  an  action  for  personal 
injuries  sustained  in  a  collision  of 
two    of   defendant's    trains,   a   com- 

filalnt  which  alleges  that  the  col- 
Islon  occurred  wholly  on  account  of 
the  negligence  of  defendants  in  the 
construction,  equipment,  operation, 
and  control  of  the  railroad,  and  the 
trains  thereon,  sufficiently  charges 
acts  of  negligence.  New  York,  etc., 
R  Co.  v.  Callahan,  40  Ind.  A  223,  81 
NB  670. 

[c]  Protection  from  other  pas- 
senger*.—-In  an  action  for  permitting 
other  passengers  to  Insult  plaintiff 
with  offensive  language  It  was  suffi- 
cient to  allege  that  the  language 
used  was  profane,  vulgar,  obscene, 
and  indecent,  without  setting  out  the 
specific  language  used.  St.  Louis 
Southwestern  R.  Co.  v.  Wright,  33 
Tex.  Civ.  A.  80.  75  SW  565. 

[d]  Alternative  acts;  Incidental 
Injury. — Where  the  cause  of  action 
set  up  was  an  Injury  Incidental  to  a 
collision  caused  by  negligence  on  the 
part  of  defendant's  employees  In  fall- 
ing to  give  proper  signals,  "which 
would  have  enabled  the  train  on 
which  plaintiff  was  riding  to  avoid 
the  collision,  or  would  have  enabled 


plaintiff  to  escape  from  the  Impend- 
ing danger,"  an  objection  that  the 
count  alleged  alternative  acts  of 
negligence  was  not  sustained,  the 
court  saying:  "The  plaintiff's  injury, 
as  the  facts  are  averred,  was  an  in- 
cident of  the  collision  of  trains. 
Without  the  principal  fact,  to-wlt, 
the  collision,  the  Incident,  to-wlt,  the 
Injury,  would  not  have  happened; 
but  It  does  not  follow  that  the  in- 
cident (which  is  the  cause  of  action 
here)  might  not  have  been  prevented 
by  the  appellant,  notwithstanding 
the  happening  of  the  principal  fact." 
Highland  Ave.,  etc.,  R.  Co.  v.  Swope, 
115  Ala.  287,  304,  22  S  174. 

24.  Birmingham  R.,  etc.,  Co.  v. 
McCurdy,  172  Ala.  488,  65  S  616; 
Birmingham  R.,  etc.,  Co.  v.  Harris, 
165  Ala.  482.  61  S  607;  Louisville, 
etc.,  R.  Co.  v.  Church.  155  Ala.  829, 
46  S  457,  130  AmSR  29;  Kansas 
City,  etc.,  R.  Co.  v.  Butler.  143  Ala. 
262,  38  S  1024;  Florida  East  Coast 
R.  Co.  v.  Geiger,  64  Fla.  282,  60  S 
753;  Citizens'  St.  R.  Co.  v.  Jolly,  161 
Ind.  80,  67  NE  935;  Baltimore,  etc., 
R.  Co.  v.  Harbin,  160  Ind.  441.  67  NE 
109;  Indianapolis  Southern  R.  Co.  v. 
Emmerson,  62  Ind-  A.  403,  98  NE  895: 
Cleveland,  etc.,  R.  Co.  v.  Colson,  51 
Ind.  A.  226,  99  NE  433;  Lake  Erie, 
etc,  R  Co.  v.  Beals,  60  Ind.  A.  460, 
98  NE  453;  Pittsburgh,  etc.,  R  Co. 
v.  Rose,  40  Ind.  A.  240,  79  NE  1094; 
Indiana  Union  Tract.  Co.  v.  McKln- 
ney,  39  Ind.  A.  86,  78  NE  203;  Stew- 
art v.  International,  etc.,  R  Co.,  63 
Tex.  289.  37  AmR  753.  See  also  cases 
supra  note  23. 

-  [a]  Illustrations. — (1)  A  com- 
plaint In  an  action  for  injuries  to  a 
street  car  passenger  while  alighting, 
which  alleges  that  the  injuries  re- 
sulted as  the  proximate  consequence 
of  the  negligence  of  the  carrier  or 
its  employees  in  charge  of  the  oper- 
ation of  the  car,  sufficiently  charges 
the  liability  of  the  carrier  as  against 
a  general  demurrer.  Birmingham  R., 
etc.,  Co.  v.  McCurdy,  172  Ala.  488,  65 
S  616.  (2)  Where  a  complaint  al- 
leged that,  while  plaintiff  was  a  pas- 
senger, a  portion  of  the  train  which 
had  been  detached  from  plaintiff's 
car  ran  back  with  great  force  against 
such  car,  and  injured  plaintiff,  etc., 
and  that  plaintiff's  injuries  proxi- 
mately resulted  from  defendant's 
negligence  in  the  operation  of  the 
train.  It  was  not  demurrable  In  that 
the  facts  constituting  negligence 
were  insufficiently  stated.  Kansas 
City,  etc.,  R  Co.  v.  Butler,  148  Ala. 
262,  38  S  1024.  (3)  A  complaint 
against  a  carrier  alleging  that  the 
train  was  so  negligently  managed 
that  while  running  at  a  speed  of  ten 
miles  an  hour  it  was  brought  to  a 
sudden  stop,  and  thereby  with  vio- 
lence threw  plaintiff  from  his  seat, 
inflicting  Injuries,  Is  good  as  against 
a  demurrer  based  on  the  theory  that 
no  rate  of  speed,  however  high,  could 
be  said  to  be  negligence  per  se  as  to 
passengers  in  the  train.  Baltimore, 
etc..  R.  Co.  v.  Harbin.  160  Ind.  441, 
67  NE  109.  (4)  A  complaint  alleging 
that  a  street  railroad  car  negligently 
approached  a  switch  at  a  dangerous 
rate  of  speed  and  negligently  ran 
Into  the  switch  at  such  dangerous 
rate  of  speed,  and  that  by  reason 
thereof  the  car  left  the  track,  thereby 


negligently  throwing  a  passenger 
from  ner  seat  and  injuring  her,  suffi- 
ciently charges  negligence  as  against 
a  demurrer.  Indiana  Union  Tract, 
Co.  v.  McKlnney,  39  Ind.  A.  86,  78 
NE  203. 

[b]  Idffht*  and  accommodations. 
—An  allegation  of  negligence  in  not 
providing  "proper  lights  and  accom- 
modations for  passengers  at  its 
freight  depot,"  from  which  negli- 
gence the  injuries  complained  of  re- 
sulted to  plaintiff,  has  been  held  to 
be  sufficient  over  a  general  demur- 
rer, the  .court  holding,  it  to  be  un- 
necessary to  decide  what  the  effect 
would  have  been  had  the  objection 
been  raised  by  special  exceptions. 
Stewart  v.  International,  etc.,  R.  Co., 
53   Tex.   2S9,   37   AmR  753. 

25.  Ohio,  etc.,  R.  Co.  v.  Selhy,  « 
Ind.  471:  Lake  Erie,  etc.,  R  Co:  v. 
Beals,  50  Ind.  A.  450,  98  NE  453; 
South  Chicago  City  R  Co.  v.  Zerler, 
81    Ind.    A.    488,    65   NB  599. 

26.  Birmingham  R,  etc.,  Co.  v. 
McCurdy,  172  Ala.  488,  65  S  616. 

27.  San  Antonio  Tract.  Co.  v.  Wil- 
liams, 34  Tex.  Civ.  A.  372,  78  SW  977. 

28.  Birmingham  R.,  etc.,  Co.  v. 
Wilcox,  181  Ala.  612,  61  S  908;  Hous- 
ton, etc.,  R.  Co.  v.  Summers,  (Tex. 
Civ.  A.)  43  SW  1106  [aff  92  Tex.  621, 
51   SW  824]. 

89.  Birmingham  R.,  etc,  Co.  v. 
Frasier.  (Ala.)  69  S  -969;  Knight  v. 
Tomblgbee  Valley  R  Co.,  190  Ala. 
140,  67  S  238;  Selma  St.,  eta,  R  Co. 
v.  Campbell,  158  Ala.  488.  48  S  378. 

[a]  Teat  of  ■ufloiency. — Where 
the    complaint,   Instead   of  charging 


negligence  generally,  pleads  specific 
acts  of  negligence  proximately  caus- 
ing the  injury,  the  sufficiency  of  the 


pleading  is  tested  by  the  same  rule* 
as  cases  where  the  relation  of  pas- 
senger and  carrier  Is  not  present. 
Birmingham  R.,  etc..  Co.  v.  O'Brien, 
185  Ala,  617,  64  S  343. 

30.  Brogan  v.  Union  Tract  Co., 
(W.  Va.)    86  SE  758. 

81.  U.  S. — Clark  v.  Chicago,  etc, 
R.  Co.,  15  Fed.  5J8,  3  McCrary  591. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Keely,  23  Ind.  183;  Indiana  Union 
Tract.  Co.  v.  McKlnney,  39  Ind.  A. 
86,    78   NE   203. 

Me. — Hebert  vs  Portland  R  Co.,  101 
Me.  315,  69  A  266,  125  AmSR  297,  It 
AnnCas   886. 

Mo. — Patterson  v.  Springfield  Tract, 
Co.,  178  Mo.  A.  250,  1«»  SW  965. 

Nev. — Sherman  v.  Southern  Pac 
Co.,  33  Nev.  385,  ill  P  416,  115  P 
909.  AnnCasl914A  287. 

Tex. — Gulf,  etc..  R  Co.  v.  Wilson, 
79  Tex.  371,  15  SW  .280,  23  AmSR 
346,  11  LRA  486;  Gulf,  etc.,  R.  Co. 
v.  Smith,  74  Tex.  276,  11  SW  1104: 
Galveston,  etc.,  R.  Co.  v.  Gracia,  46 
Tex.   Civ.  A.   229,  100  SW  198. 

[a]     Beacon  for  rule. — "A  passen- 

Ser  can  rarely  know  the  cause  of  a 
erallment,  but  from  the  very  nature 
of  the  case  the  facts  surrounding 
the  derailment  must  be  within  the 
knowledge  of  the  railway  company, 
If  within  that  of  anyone,  and  appellee 
was  not  required  to  allege  matters 
of  which  he  had  no  knowledge  and 
which  he  was  not  required  to  prove 
In  order  to  make  out  a  prims  facie 
case."  Galveston,  etc.,  R  Co.  v. 
Gracia,  45  Tex.  Civ.  A.  229,  230,  100 
SW  198. 
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of  derailment  has  been  held  sufficient  without  fur- 
ther allegation  of  negligence  on  defendant's  part." 

Willfulness  and  wantonness.  Where  the  action  is 
for  a  willful  and  wanton  injury,  an  allegation  of 
simple  negligence  only  is  not  sufficient,  but  facts 
showing  willfulness,  wantonness,  or  gross  negligence 
on  the  part  of  defendant  or  its  employees  must  be 
alleged.** 

[J  1410]  (4)  Acts  of  Employees,  Fellow  Passen- 
gers, and  Other  Third  Persons.  An  allegation  of 
negligence  of  an  employee  is  sufficient  to  charge  the 
carrier  with   negligence,  and   it  is   not  necessary 


30.  Bryce  v.  Southern  R.  Co.,  129 
Fed.  966;  Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34.  108  P  240.  29  LRANS 
813;  Hosklns  v.  Northern  Pac.  R.  Co., 
39  Mont.  394,  102  P  988;  Chicago, 
etc.,  R.  Co.  v.  Young,  58  Nebr.  678.  79 
KW   556. 

Presumption  of  negligence  from 
derailment  or  wreck  see  infra  5  1431. 

33.  Central  of  Georgia  R.  Co.  v. 
Mathis.  (Ala.)  71  S  674;  Knight  v. 
Tombigbee  Valley  R.  Co.,  190  Ala. 
140,  67  S  238;  Birmingham  R.,  etc., 
Co.  v.  Selhorst.  165  Ala.  475,  51  S 
568;  Birmingham  R.,  etc..  Co.  v.  Par- 
ker. 161  Ala.  248.  50  S  55;  St.  Louis, 
etc..  R.  Co.  v.  Pearce,  159  Ala.  141, 
49  S  247;  Selma  St.,  etc.,  R.  Co.  V. 
Campbell,  158  Ala.  438.  48  S  378; 
Birmingham  R..  etc.,  Co.  v.  Lee.  153 
Ala.  79,  45  S  292;  Birmingham  R.. 
etc..  Co.  v.  Wise,  149  Ala.  492.  42  S 
821;  Birmingham  R..  etc.,  Co.  v. 
Glover,  142  Ala.  492,  38  S  836;  Union 
Tract.  Co.  v.  Lowe,  31  Ind.  A.  336,  67 
NE  1021;  Crosby  v.  Seaboard  Air 
Line  R.  Co.,  81  S.  C.  24,  61  SK  1064. 

[a]  Allegations  held  insufficient. 
—(1)  A  complaint  which  alleges  that 
plaintiff,  while  under  the  influence 
of  liquor,  boarded  an  open  car.  that 
the  road  was  new  and  rough,  that 
running  the  train  at  a  fast  rate  of 
speed  would  cause  It  to  jolt  and  to 
endanger  those  on  the  open  car,  and 
that  these  facts  were  well  known  to 
the  engineer,  but,  with  full  knowl- 
edge of  them,  be  willfully  and  wan- 
tonly ran  the  engine  at  the  high  rate 
of  speed,  etc,  states  a  cause  of  ac- 
tion for  negligence  only,  and  not  for 
willful  or  wanton  Injury,  because  it 
fails  to  show  that  at  the  time  of  the 
Injury  the  engineer  was  conscious 
that  his  act  would  probably  result 
in  injury,  the  expression  "with  full 
knowledge  of  said  fact"  only  show- 
ing that  he  knew  the  elements  of 
the  dangerous  situation.  Alabama 
Cent.  R.  Co.  v.  Humphries,  169  Ala. 
369,  53  S  1013.  (2)  A  complaint 
which  charged  that  defendant's  street 
car  conductor  negligently  started 
the  car  without  allowing  plaintiff  to 
alight, where  he  desired  to,  and  that 
the  injury  was  due  to  "the  willful- 
ness, or  wantonness,  or.  the  gross 
carelessness  or  gross  negligence" 
of  the  conductor,  did  not  sufficiently 
charge  that  the  Injury  was  wantonly 
or  intentionally  inflicted.  Birming- 
ham R.,  etc,  Co.  v.  Williams,  10  Ala. 
A.  284.  64  S  642.  (3)  A  count  alleg- 
ing that  a  passenger  was  Injured  by 
the  willful  and  wanton  acts  of  de- 
fendant in  the  operation  of  a  train 
without  a  headlight  at  night  is  de- 
murrable. Knight  v.  Tombigbee 
Valley  R.  Co.,  190  Ala.  140,  67  S  238. 

[b]  By  sodden  movement  of  oar. 
—(1)  A  count  alleging  wanton  in- 
jury to  a  passenger  by  the  sudden 
movement  of  -a  street  car  should 
aver  that  the  persons  who  caused 
the  car  to  move,  as  alleged,  were  the 
employees  of  defendant;  that  they 
were  conscious  of  the  danger  and 
wantonly  Inflicted  the  Injury.  Bir- 
mingham R,  etc.,  Co.  v.  Barrett,  4 
Ala.  A.  347,  58  S  760.  (2)  A  com- 
plaint. In  an  action  for  Injuries  to  a 

Passenger,  incurred  while  attempt- 
ng  to  board  a  street  car,  which  al- 
leges that  the  injuries  complained  of 
were  proximately  caused  by  the  wan- 
tonness of  the  conductor  In  charge 


of  the  car  while  acting  within  the 
scope  of  his  employment.  In  that  he, 
knowing"  that  the  passenger  was  In 
the  act  of  boarding  the  car,  and 
knowing  that  to  cause  the  car  to 
start  forward  would  likely  injure 
the  passenger,  wantonly  caused  the 
car  to  start  forward  and  wantonly 
inflicted  the  injuries  complained  of, 
sufficiently  charges  wantonness.  Bir- 
mingham R.,  etc..  Co.  v.  Selhorst,  165 
Ala.    475.    51    S    668. 

re]  Intention. — A  complaint  for 
willful  injuries  to  a  passenger,  due 
to  a  collision,  which  falls  to  charge 
that  defendant  Intended  willfully 
and  purposely  to  inflict  the  injuries 
complained  of,  is  insufficient  to  show 
a  cause  of  action  for  willful  injuries. 
Southern  R.  Co.  v.  McNeeley,  44  Ind. 
A.   126.  88  NE  710.  714. 

rd]  Alighting'  from  moving  train. 
— A  complaint,  In  an  action  for  In- 
juries to  a  passenger,  incurred  while 
alighting  from  a  train,  which  alleges 
that  plaintiff,  urged  by  the  "willful," 
"unlawful,"  and  "reckless"  injunc- 
tions of  the  conductor,  and  in  obedi- 
ence to  his  directions,  proceeded  to 
alight  from  the  train  while-  In  mo- 
tion, and  In  so  doing  was  injured, 
does  not  charge  negligence,  but 
charges  willfulness,  the  word  "un- 
lawful" assigning  no  specific  legal 
character  to  the  acts  alleged,  and  the 
word  "reckless"  being  equivalent  to 
"willful."  Crosby  v.  Seaboard  Air 
Line  R.  Co.,  81  S.  C.  24,  61  SE  1064. 

Alleging*  acta  of  employees  see 
infra  f   1410. 

Pleading  willful  or  wanton  negli- 
gence in  general  see  Negligence  [29 
Cyc  5741. 

34.  Ala. — Kansas  City.- etc.,  R.  Co. 
v.  Matthews,  142  Ala.  298,  39  S  207; 
Armstrong  v.  Montgomery  St.  R.  Co., 
123  Ala.  233.  26  S  349. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Kendall.  138  Ind.  313,  36  NE  415; 
Louisville,  etc.,  R.  Co.  v.  Wood.  113 
Ind.  544,  14  NE  572.  16  NE  197; 
Evansville,  etc..  Steam  Packet  Co.  v. 
Wilman,  63  Ind.  370;  Columbus,  etc.. 
R.  Co.  v.  Powell,  40  Ind.  37;  Indian- 
apolis, etc.,  R.  Co.  v.  Barnes,  35  Ind. 
A.  486.  74  NE  683:  Pittsburgh,  etc., 
R.  Co.  v.  Gray,  28  Ind.  A.  688,  64  NE 
39. 

Md. — Philadelphia,  etc,  R  Co.  v. 
Green,  110  Md.  32.  71  A  986. 

Mo. — Moeller  v.  St.  Louis  United 
R.  Co..  133  Mo.  A.  68,  112  SW  714; 
Wilburn  v.  St.  Louis,  etc.,  R.  Co.,  86 
Mo.  A.  203. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Kennedy,  (Civ.  A)  96  SW  663. 

Ont. — Farewell  v.  Grand  Trunk  R. 
Co.,  15  U.  C.  C.  P.  427;  Torpy  v. 
Grand  Trunk  R.  Co.,  20  U.  C.  Q.  B. 
446. 

[a]  Thus,  where  the  relation  of 
passenger  and  carrier  is  averred,  it 
is  not  essential  that  the  negligence 
imputed  to  defendant's  employees 
should  be  alleged  to  have  been  the 
result  of  acts  within  the  scope  of 
their  duties.  Birmingham  R.,  etc., 
Co.  v.  Harden.  156  Ala.  244.  47  S  327; 
Austin  v.  St.  Louis,  etc.,  R.  Co.,  149 
Mo.  A.  397.  130  SW  385. 

[b]  Assault  in  waiting  room  by 
employee.  A  count,  showing  that 
plaintiff,  while  in  'defendant's  wait- 
ing room,  was  assaulted  by  an  em- 
ployee of  defendant  in  charge  of  the 
waiting  room,  shows  that  the  wrong 


specifically  to  charge  that  the  acts  of  the  employee 
were  within  the  scope  of  his  ^employment,  if  that 
fact  appears  in  a  general  way  from  the  allegation 
that  the  employee  was  acting  for  the  carrier  in  the 
matter  of  which  negligence  is  alleged;34  nor  is  it 
necessary  to  allege  the  names  of  the  employees 
whose  negligence  caused  the  injury."  Thus  where 
the  injury  is  caused  by  the  operation  of  a  train  or 
car,  it  is  usually  sufficient  to  allege,  in  general 
terms,  that  the  injury  complained  of  was  occasioned 
by  the  negligence  of  the  servants  or  agents  of 
the  carrier  in  charge  of  the  train  or  car.3*    Bat 

was  done  by  the  carrier's  employee 
acting  within  the  scope  of  his  duties. 
Philadelphia,  etc.,  R.  Co.  v.  Green. 
U0   Md.   32.  71  A  986. 

re]  Polling  passenger  from  train. 
—Pacts  which  show  that  a  conductor 
pulled  a  passenger  from  a  train  in- 
stead of  affording  her  an  opportun- 
ity to  alight  show  that  the  conductor 
was  acting  within  the  scope  of  his 
employment.  Louisville,  etc.,  R  Co. 
v.  Wood,  113  Ind.  644,  14  NE  572.  II 
NE  197. 

35.  Birmingham  R,  etc.  Co.  v. 
Goldstein,  181  Ala.  517,  61  S  281; 
Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala.  298.  39  S  207;  Armstrong  v. 
Montgomery  St.  R  Co.,  123  Ala.  233. 
26  S  349:  Washington,  etc,  R.  Co.  v. 
Hlckey.  5  App.  (5.  C.)  436  [aff  166 
U.  S.  521,  17  SCt  661.  41  L.  ed.  1101]; 
Riley  v.  Wrightsville,  etc..  R-  Co, 
133  Ga.  413.  65  SE  890,  24  LRANS 
379,  18  AnnCas  208;  Louisville,  etc. 
R.  Co.  v.  Crunk,  119  Ind.  542.  21  NE 
31.  12   AmSR  443. 

[a]  rants  peculiarly  in  defend- 
ant's knowledge.— In  an  action  to 
recover  for  damages  caused  by  the 
negligence  of  defendant  in  suddenly 
accelerating  the  speed  of  the  train 
while  plaintiff  was  alighting  there- 
from, a  motion  to  require  plaintiff  to 
state  what  agent  or  employee 
caused  the  acceleration  was  denied, 
such  facts  being  peculiarly  within 
the  knowledge  of  defendant.  Louis- 
ville, etc.,  R.  Co.  v.  Crunk.  119  Ind. 
542.  21  NE  31.  12   AmSR  443. 

[b]  Joint  negngenoe^— (1)  Where 
an  injury  Is  alleged  to  have  been 
caused  by  the  negligence  of  the  em- 
ployees of  two  railroads,  it  is  not 
necessary  to  allege  the  particular 
company  by  which  the  employee 
whose  negligence  contributed  to  the 
injury  was  employed.  Washington, 
etc,  R.  Co.  v.  Hickey,  6  App.  (D.  C.) 
436  [aff  166  U.  S.  621.  17  SCt  661,  41 
L.  ed.  1101].  But  see  Riley  v. 
Wrightsville.  etc.,  R  Co.,  133  Ga.  413, 
65  SE  890.  24  LRANS  379.  18  Ann 
Cas  208  (holding  that.  In  an  action 
against  two  railroads  for  compelling 
plaintiff  to  leave  a  waiting  room,  a 
description  ..  of  the  employee  who 
forced  her  to  leave  as  "the  em- 
ployee in  charge  of  said  waiting 
room"  was  subject  to  special  de- 
murrer for  not  alleging  whether  he 
was  the  employee  of  one  railroad  or 
the  other,  or  of  both).  (2)  A  peti- 
tion against  two  railroad  companies 
for  injuries  from  a  collision  Is  not 
demurrable,  where  it  shows  that  the 
accident  was  due  to  the  combined  or 
concurrent  negligence .  of  both  de- 
fendants. Atlantic  Coast  Line  R  Co. 
v.   Adeeb,   16   Ga.  A.   842.    84   SE  21(. 

36.  Ala. — Birmingham  R,  etc,  Co. 
v.  Yates.  169  Ala,  381,  53  S  915;  Bir- 
mingham R.,  etc,  'Co.  v.  King.  149 
Ala.   504,  42  S  612. 

Ga. — Georgia  R,  etc.,  Co.  v.  Reeves, 
123  Ga.  697.  51  SE  610. 

III. — Powers  v.  Chicago  City  R. 
Co..   185   111.  A.   158. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Schmidt.  163  Ind.  360.  71  NE  201: 
Public  Utilities  Co.  v.  Cosby.  (A.) 
110  NE  676;  Pittsburg,  etc.,  R  Co. 
v.  Richardson,  40  Ind.  A.  503.  82  NE 
536;  Indianapolis  Tract.,  etc.,  Co.  t. 
Formes,  40  fnd.  A.  202,  SO  NE  872: 
Pittsburgh,  etc.,  R.  Co.  v.  Gray.  (A) 
69   NE   1000. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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where  the  negligent  act  is  apparently  not  one  within 
the  scope  of  the  employee's  employment,  it  must  be 
alleged  that  he  acted  within  the  scope  of  his  em- 
ployment.37 In  actions  for  injuries  received  by  a 
passenger  by  reason  of  assaults,  or  other  wrongful 
acts  on  the  part  of  an  employee  or  fellow  passenger, 
which  the  employees  of  the  carrier  should  have  pre- 
vented, the  allegation  may  properly  be  of  negligence 
and  misconduct  on  the  part  of  the  carrier  with 
respect  thereto;3*  and  in  case  of  an  assault  by  a 
person  other  than  an  employee,  it  should  be  alleged 
that  the  carrier  knew,  or  from  the  attendant  cir- 
cumstances should  have  known,  of  the  threatened 
injury  in  time  to  prevent  it.3* 


Willful  or  wanton  acts.  Under  the  doctrine  that 
a  carrier  is  liable  for  the  willful  acts  or  torts  of  its 
agents  committed  within  the  general  scope  of  their 
employment  as  well  as  for  acts  of  negligence,  in  a 
complaint  which  shows  that  plaintiff  was  a  pas- 
senger on  a  train  it  is  sufficient  to  charge  such  willful 
acts  or  torts  by  averring  generally  that  they  were 
committed  by  the  employees  of  defendant  within 
the  scope  of  their  employment,  or  line,  of  their 
duty;*0  and  it  ha3  been  held  that  it  is  not  necessary 
to  allege  the  authority  of  the  employee,  or  that  he 
was  acting  within  the  scope  of  his  employment.*1 
But  in  some  jurisdictions,  in  order  that  punitive 
damages  may  be  recovered  for  such  acts,  it  must  be 


N.  J. — Breese  v.  Trenton  Horse  R. 
Co.,   52  N.  J.   L.   250,  19  A  204. 

Tex. — Texas,  etc.,  R.  Co.  v.  Boyd, 
(Civ.  A.)  141  SW  1076;  International, 
etc.,  R.  Co.  v.  Hessler,  (Civ.  A.)  95 
SW  40;  Gulf,  etc.,  R.  Co.  v.  Brown, 
16  Tex.  Civ.  A  93.  40  SW  608. 

Ont. — Torpy  v.  Grand  Trunk  R. 
Co..   20  U.   C.  Q.  B.   446. 

37.  Alabama  Great  Western  R. 
Co.  v.  Pouncey,  7  Ala.  A.  548,  61  S 
601;  Whittlngton  v.  Philadelphia, 
etc.,  R.  Co.,  (Del.)  92  A  812;  Savan- 
nah, etc..  R.  Co.  v.  Wall,  96  Ga.  328, 
23  SE  197;  Smith  v.  Louisville,  etc., 
R.   Co.,  124   Ind.  394,  24  NE  763. 

fa]  Scope  of  employment  not 
prima  facia  apparent*— (1)  In  an  ac- 
tion for  damages  for  an  alleged  as- 
sault by  an  employee  of  the  railroad 
company.  Incurred  while  plaintiff  was 
riding  on  a  freight  train,  the  duties 
of  such  employees  being  prima  facie 
connected  with  the  transportation  of 
freight  only,  the  duties  or  the  assail- 
ant on  the  particular  train  on  which 
plaintiff  was  riding  must  be  alleged. 
Smith  v.  Louisville,  etc.,  R.  Co.,  124 
Ind.  394,  24  NE  758.  (2)  In  an 
action  for  Injuries  to  a  passenger 
from  failure  to  heat  a  car  properly, 
an  allegation  that  the  attention  of 
the  agent  of  the  carrier  was  called 
to  the  condition  of  the  car,  and  re- 
quests made  to  have  it  heated,  is 
open  to  special  demurrer  on  the 
ground  that  It  falls  to  show  what 
agent  of  the  company  was  referred 
to,  and  whether  ne  was  connected 
with  the  operation  of  the  train.  At- 
lantic Coast  Line  R.  Co.  v:  Powell, 
127  Ga.  805,  66  SE  1006,  9  LRANS 
769,  9  AnnCas  553.  (3)  An  aver- 
ment, in  a  complaint  against  a  street 
railroad  company  for  Injuries  to  a 
passenger,  that  defendant  through 
and  by  its  employees  in  charge  of  the 
car  negligently  ran  the  car,  etc., 
sufficiently  alleged  that  the  employee 
in  charge  of  the  car  was  acting  in 
the  scope  of  his  employment.  In- 
dianapolis St  R.  Co.  v.  Schmidt,  163 
Ind.   360.  71  NE  201. 

[b]  Directing'  and  assisting  pas- 
ssnger. — Where  a  complaint  in  an  ac- 
tion against  a  railroad  for  injuries 
alleged  that  defendant's  brakeman 
advised,  directed,  and  assisted  plain- 
tiff to  alight  from  a  moving  train, 
whereby  plaintiff  sustained  injuries, 
the  complaint  was  not  Insufficient,  on 
the  ground  that  it  did  not  show  that 
the  brakeman  was  acting  within  the 
scope  of  his  employment,  these  being 
an  allegation  that  it  was  a  duty  of 
the  brakeman  to  look  after  the  safe 
debarkation  of  passengers.  Pitts- 
burgh, etc..  R.  Co.  v.  Gray,  (Ind.  A) 
59  NE  1000. 

38.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Moore,  148  Ala.  115,  42  S  1024; 
Lampkln  v.  Louisville,  etc,  R  Co., 
106  Ala.  287,  17  S  448. 

Ga. — Holly  v.  Atlanta  St.  R.  Co.,  61 
Ga.  216,  34  AmR  97;  Peoples  v. 
Brunswick,  etc.,  R.  Co.,  60  Ga.  281. 

111. — Chicago  Terminal  Transfer  R. 
Co.  v.  Young,  118  111.  A.  226. 

Ind. — Smith  v.  Louisville,  etc.,  R. 
Co..  124  Ind.  894,  24  NE  753. 

Tenn. — Knoxvllle  Tract.  Co.  v. 
Lane.  103  Tenn.  376,  53  SW  667,  46 
LRA  549. 

Tex. — International,  etc.,  R.  Co.  ▼. 


Williams,  20  Tex.  Civ.  A.  587.  60  SW 
732. 

Wis.— Mace  v.  Reed.  89  Wis.  440, 
62  NW  186. 

[a]  Jostling  By  fallow  passenger. 
—Where  a  passenger,  by  reason  of 
the  overcrowding  of  the  cars,  was 
obliged  to  stand  on  the  platform 
from  which  he  was  pushed  by  the 
jostling  of  other  passengers,  his  pe- 
tition to  recover  for  the  injuries  need 
not  allege  the  acts  of  the  other  pas- 
sengers to  render  evidence  thereof 
admissible.  International,  etc.,  R. 
Co.  v.  Williams,  20  Tex.  Civ.  A.  687, 
50   SW  782. 

[b]  Disorderly  conduct  of  fallow 
passengers^— A  complaint,  alleging 
that  a  passenger  was  injured  through 
a  negligent  failure  to  preserve  order 
among  fellow  passengers  who  were 
permitted  to  engage  in  disorderly 
conduct,  is  good  as  against  a  gen- 
eral demurrer.  Seaboard  Air  Line  R 
Co.  v.  Mobley,  (Ala.)   69  S  614. 

39.  Southern  R.  Co.  v.  Haynes, 
186  Ala.  60,  65  S  339;  Southern  R  Co. 
v.  Hanby.  183  Ala.  255.  62  S  871: 
Culberson  v.  Empire  Coal  Co.,  156 
Ala.  416,  47  S  237;  Pittsburg,  etc.,  R. 
Co.  v.  Richardson,  40  Ind.  A.  503,  82 
NE  536. 

fa]  Shooting  by  fallow  passenger. 
—In  an  action  for  injuries  to  plain- 
tiff, a  passenger,  through  being  shot 
by  a  fellow  passenger,  an  allegation 
that  defendant's  brakeman  "per- 
mitted" the  shooting  embraced  the 
element  of  knowledge  of  the  danger 
threatened  or  of  the  facts  from  which 
it  might  have  been  anticipated,  the 
verb  "permitted"  importing  knowl- 
edge of  the  act  permitted.  Pittsburg, 
etc.,  R.  Co.  v.  Richardson,  40  Ind.  A. 
503,  82  NE  536  (holding  also  that  a 
complaint  alleging  that  defendant's 
brakeman  was  in  charge  of  the  car 
in  which  plaintiff  was  riding  at  the 
time  of  the  assault,  and  .  that  he 
could  have  prevented  the  assault,  but 
negligently  permitted  it,  was  .not 
open  to  the  objection  that  there  was 
no  averment  that  the  brakeman  was 
at  the  time  acting  within  the  scope 
of  his  employment,  the  duty  to  pro- 
tect passengers  from  the  assaults  of 
other  passengers  being  among  the 
recognised  duties  of  brakemen). 

[b]  Illegal  ■•arch. — The  complaint 
in  an  action  against  a  carrier  for 
damages  to  a  passenger  by  an  illegal 
search  must  state  facts  sufficient  to 
show  that  the  carrier's  employees 
should  have  intervened  to  protect  the 
passenger,  to  wit,  a  knowledge  of 
the  Intended  wrong,  or  reasonable 
grounds  to  anticipate  it,  in  time  to 
interfere  with  its  execution.  Nash- 
ville, etc.,  R.  Co.  v.. Crosby,  183  Ala. 
237,   62  S   889. 

40.  Newberry  v.  Atkinson,  184 
Ala.  667,  64  S  46;  Western  R.  Co.  v. 
Foshee,  183  Ala.  182,  62  S  600;  Bir- 
mingham R.,  etc.,  Co.  v.  Fisher,  173 
Ala.  623.  65  S  995;  Birmingham  R.. 
etc.,  Co.  v.  Chastain,  158  Ala.  421,  48 
^  85;  Birmingham  R.,  etc.,  Co.  v. 
Taylor,  6  Ala.  A.  661,  60  S  979;  Bir- 
mingham R.,  etc.,  Co.  v.  Barrett,  4 
Ala.  A.  347,  58  S  760;  Wabash  R. 
Co.  v.  Savage,  110  Ind.  156,  9  NE  86; 
Pittsburgh,  etc.,  R.  Co.  v.  Theobald, 
61  Ind.  246:  Terre  Haute,  etc.,  R.  Co. 
v.  Fitzgerald.  47  Ind.  79;  Evansvtlle, 


etc,  R.  Co.  v.  Baum.  26  Ind.  70; 
Southern  R.  Co.  v.  Crone,  51  Ind.  A, 
300,  99  NE  762;  Texas,  etc.,  R.  Co.  v. 
Casey,  62  Tex.  112;  Farewell  v. 
Grand  Trunk  R.  Co.,  16  U,  C.  C.  P. 
427. 

[a]  Where  servant  Is  designated. 
— (1)  An  allegation  that  a  brakeman 
or  flagman  who  was  an  employee  of 
defendant  cursed  and  abused  plain- 
tiff, and  that  when  plaintiff  was  leav- 
ing the  train  at  his  destination  such 
employee  assaulted  and  beat  him, 
sufficiently  charges  that  the  acts 
were  committed  by  a  brakeman  in 
the  employment  of  defendant  ana 
while  in  the  discharge  of  his  duties 
as  such  employee.  Lampkln  v.  Louis- 
ville, etc,  R  Co.,  106  Ala.  287.  17  S. 
448.  (2)  In  an  action  for  a  wanton 
expulsion  by  a  conductor,  a  petition 
is  not  fatally  defective  which  fails 
to  allege  that  the  conductor  was  an 
agent  or  servant  of  the  company. 
Texas,  etc,  R.  Co.  v.  Casey,  62  Tex. 
112. 

[b]  Xfame  of  agent  or  servant 
need  not  be  alleged. — Where  the  com- 
plaint alleges  that  the  Injury  was 
wantonly  or  willfully  inflicted  by  the 
agents  or  employees  of  defendant 
while  acting  within  the  scope  of 
their  authority,  it  is  not  necessary 
to  name  the  agent  or  employee  whosei 
negligence  caused  the  injury,  as  this 
is  a  matter  best  known  to  defendant, 
and  the  passenger  is  not  presumed 
to  have  knowledge  on  that  point. 
Birmingham,  etc.  R.  Co.  v.  Gold- 
stein, (Ala.)  61  S  281  (where  the  court 
said:  "It  is.  however,  alleged  In. 
terms  that  the  Injury  was  wantonly 
or  willfully  inflicted  by  the  agents 
and  servants  of  the  defendant,  who 
were  in  charge  or  control  of  the  car. 
in  which  plaintiff  was  being  carried 
as  a  passenger.,  and  while  acting 
within  the  line  and  scope  of  their 
authority;  .and  this  is  sufficient  in  an 
action  by  a  passenger.' who  is  not* 
presumed  to  know  the  names  of; 
these  agents  or  servants.  It  does, -not 
seem  to  us  that  there  is  any  oppor- 
tunity or  occasion  for  this  allegation 
to  deceive  or  mislead,  or  to  lure  the: 
court  or  the  defendant  Into  any  doubt: 
as  to  the  party  or  parties  who  .com- 
mitted the  particular  wrong  com-' 
plained  of.  It  Is  true  that  their 
names  are  not  given,  and  it  is  not 
certain  whether  it  was  the  motorman 
or  the  conductor  who  wantonly  or 
willfully  caused  the  collision  and  the 
Injury  complained  of;  but  this  is 
matter  best  known  to  the  defendant 
and  is  knowledge  which  the  pas- 
senger is  not  presumed  to  have,  and 
for  this  reason  we  think  the  count 
was  not  subject  to  the  demurrer  in- 
terposed, nor  to  the  objection  in- 
sisted upon  in  argument"). 

41.  Birmingham  R.,  etc.,  Co.  v. 
Mason,  137  Ala.  342,  34  S  207.  See 
also  cases  supra  note  40.  But  see 
Philadelphia,  etc.,  R.  Co.  v.  Green, 
110  Md.  32,  71  A  986  (holding  that 
the  count  of  a  declaration  seeking  to 
make  defendant  carrier  liable  from 
the  mere  fact  that  plaintiff,  while  a 
passenger  of  defendant,  was  as- 
saulted, arrested,  and  imprisoned 
"by  an  officer  or  agent  of  said  de- 
fendant and  in  its  employ"  is  insuffi- 
cient  In  not  showing   that   the   em- 
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alleged  that  such  acts  were  either  participated  in, 
authorized,  or  ratified  by  defendant.4* 

[(  1411]  (5)  Place  and  Time.  The  complaint, 
declaration,  or  petition  should  state  as  definitely  as 
possible  the  -place  where,"  and  the  time  when,44  the 
injury  occurred,  although  it  has  been  held  that  it 
is  not  necessary  to  specify  the  time  of  the  injury.48 
But  it  is  not  necessary  to  allege  specifically  that  the 
place  at  which  the  injury  occurred  was  between  the 
points  of' plaintiff's  departure  and  destination.4* 

[i  1412]  (6)  Passengers  Boarding  or  Alighting 
from  Cars.  That  train  or  car  was  at  proper  place. 
In  an  action  for  injuries  received  while  attempting 


to  board  or  alight  from  a  train  or  car,  it  should 
be  alleged  that  the  train  or  car  was  at  a  station 
provided  for  passengers,  or  at  a  place  where  it  was 
usual  or  customary  to  receive  or  discharge  pas- 
sengers,47 or  that  plaintiff  was  invited  or  knowingly 
permitted,  by  an  authorized  employee  of  the  com- 
pany, to  make  the  attempt  at  the  place  where  it  was 
made.48 

At  unsafe  place.  A  complaint  for  injuries  re- 
ceived while  alighting  at  an  unsafe  place  should 
allege  the  facts  which  show  defendant's  duty  to 
provide  a  safe  place  and  means  for  alighting,  and 
its   failure  so  to   do,  and   the   resulting  injury,4* 


ployee  was  acting-  within  the  scope 
of  his  duties). 

49.  Norfolk,  etc..  Tract  Co.  v. 
Miller,  174  Fed.  607,  98  CCA  468. 
See  also  supra  |  1898. 

43.  Birmingham  R.,  etc.,  Co.  v. 
Moore,  148  Ala.  115,  42  S  1024;  St. 
Louis,  etc.,  R.  Co.  v.  Wright,'  105 
Ark.  269,  150  SW  706;  Macon,  etc.. 
R.  Co.  v.  Moore,  125  Ga.  810.  64  SB 
700;  Mlssimer  v.  Philadelphia,  etc., 
R  Co..  17  Phlla.  (Pa.)  172. 

44.  St.  Louis,  etc.,  R.  Co.  T. 
Wright,  105  Ark.  269,  160  SW  706. 

"The  complaint  should  state  with 
as  much  deflniteness  and  certainty 
as  possible  the  time  and  kind  of  train 
and  the  particular  point  where  the 
Injury  occurred.  This  should  be  done 
tn  order  that  the  railroad  company 
might  be  enabled  to  prepare  for  its 
defense  and  avoid  the  necessity  of 
subpoenaing  an  unnecessary  number 
of  witnesses,  and  therefore  possibly 
decrease  the  efficiency  of  the  service 
of  Its  trains,  and  also  to  avoid  un- 
necessary expense."  St.  Louis,  etc., 
R  Co.  v.  Wright,  105  Ark.  269,  272, 
150  SW  706. 

.  45.    Wabash  R.  Co.  v.  Savage,  110 
Ind.  166.  9  NB  86. 

45.  International,  etc.,  R.  Co.  ▼. 
Underwood.  67  Tex.  589.  4  SW  216. 

47.  Birmingham  R.,  etc.,  Co.  v. 
Handy.  (Ala.)  39  S  917;  North  Bir- 
mingham R  Co.  v.  Llddicoat,  99  Ala. 
546,  18  S  18;  Charleston,  etc.,  R.  Co. 
v.  Boyd.  5  Ga.  A.  137.  62  SE  714; 
Louisville,  etc.,  Tract.  Co.  v.  Korbe, 
176  Ind.  450,  98  NB  5.  94  NE  768 
[rev  (A.)  90  NE  483];  Winona,  etc., 
R.  Co.  v.  Rousseau.  48  Ind.  A.  248, 
93  NB  84,  1028;  Terre  Haute  Tract., 
etc.,  Co.  v.  Payne,  45  Ind.  A.  132,  89 
NB  413;  Indianapolis,  etc..  Rapid 
Transit  Co.  v.  Walsh,  46  Ind.  A.  42, 
90  NE  188;  Peterson  v.  Metropolitan 
St.  R.  Co..  211  Mo.  498.  Ill  SW  37. 
'  [a]  At  oar's  destination. — Allega- 
tions, in  an  action  for  injuries  to  an 
tnterurban  passenger  thrown  to  the 
floor  by  a  jerk  of  the  car  while  pass- 
ing to  the  door  to  alight,  that  de- 
fendant ran  its  cars  from  a  city 
named  to  S  street  in  another  city, 
and  that  plaintiff  paid  her  fare  be- 
tween such  points,  may  fairly  be  con- 
strued as  charging  that  the  car  had 
arrived  at  its  destination  when  plain- 
tiff attempted  to  alight.  Terre  Haute 
Tract.,  etc.,  Co.  v.  Payne,  45  Ind.  A 
132.  89  NB  418. 

[b]  Distance  from  station.— In  an 
action  for  injuries  to  a  passenger 
when  alighting  from  a  train,  the  pe- 
tition is  subject  to  special  demurrer 
where  it  fails  to  aver  how  far  the 
train  was  from  the  station  when 
plaintiff  went  out  on  the  platform  to 
alight  and  was  thrown  to  the  ground. 
Charleston,  etc.,  R  Co.  v.  Boyd,  5 
Ga.  A.  137.  62  SE  714. 

Cc]  Usual  stopping  place. — A  com- 
plaint in  an  action  for  Injuries  to  a 
street  car  passenger  while  alighting, 
caused  by  the  sudden  starting  of  the 
car,  which  alleges  that  a  signal  to 
stop  was  given,  that  the  motorman 
slowed  down  and  almost  stopped  the 
car,  that  plaintiff,  believing  that  the 
car  was  going  to  stop  to  discharge 
passengers,  started  to  get  off,  and 
that  the  motorman  negligently  started 
the  car  with  a  Jerk,  throwing  plain- 
tiff from  the  car,  sufficiently  alleges 


that  theplace  was  a  usual  stopping 
place.  Winona,  etc.,  R.  Co.  v.  Rous- 
seau, 48  Ind.  A.  248,  93  NE  34,  1028. 
[d]  "At  or  near"  stopping  place*— 
A  complaint  for  injuries  to  an  inter- 
urban  passenger  thrown  to  the  floor 
by  a  Jerk  of  the  car  while  passing  to 
the  door  to  alight,  alleging  that, 
when  the  car  came  to  and  near  plain- 
tiffs point  of  destination,  the  same 
was  stopped,  and  passengers  began 
to  alight,  Is  not  open  to  the  objection 
that  It  merely  charges  that  the  car 
stopped  "at  or  near"  the  point  at 
which  plaintiff  desired  to  alight,  and 
not  that  it  had  reached  the  stopping 
place.  Terre  Haute  Tract.,  etc.,  Co. 
v.  Payne,  45  Ind.  A.   1X2,  89  NE  413. 

48.  North  Birmingham  R  Co.  v. 
Llddicoat,  99  Ala.  646.  18  S  18;  Louis- 
ville, etc,  R.  Co.  v.  Wood,  118  Ind. 
544,  14  NE  572.  16  NE  197;  Town- 
send  v.  Nashville,  etc.,  R.  Co.,  106 
Tenn.  162.  61  SW  56. 

[a]  invitation  to  alight.— The 
halting  of  a  train  at  a  station  to 
which  defendant  undertook  to  carry 
plaintiff  is  an  Implied   invitation  to 

Plaintiff  to  alight,  and  in  an  action 
or  Injuries  sustained  by  reason  of 
the  fact  that  the  conductor  pushed 
plaintiff  from  the  step  of  a  moving 
train,  plaintiff  not  having  had  suffi- 
cient time  to  alight,  there  need  be  no 
averment  that  plaintiff  was  invited 
or  directed  to  alight,  even  though  it 
Is  conceded  that  .the  complaint  pro- 
ceeds on  the  theory  that  the  lia- 
bility was  for  a  negligent  and  not 
for  a  willful  tort.  Louisville,  etc., 
R  Co.  v.  Wood,  113  Ind.  544,  14  NE 
672.  16  NE  197. 

[b]  Btopptna;  of  train  ■  -If  plain- 
tiff's cause  of  action  rests  on  an  in- 
vitation to  alight  Implied  from  the 
stoppage  of  the  train,  he  must  spe- 
cifically aver  in  his  declaration  that 
the  train  had  stopped,  as  a  matter  of 
fact.  Townsend  v.  Nashville,  etc.,  R 
Co.,  106  Tenn.  162,  61  SW  66. 

49.  Ala. — Montgomery  St.  R  Co. 
v.  Mason,  133  Ala.  608,  32  S  261. 

Ga. — Waldrup  v.  Central  of  Georgia 
R.  Co.,  127  Ga.  359.  56  SB  489. 

111. — Slocum  v.  Peoria  R.  Co.,  179 
111.  A.   817. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Jacobs,  167  Ind.  86,  78  NE  326;  In- 
dianapolis Tract.,  etc.,  Co.  v.  Pressell, 
39  Ind.  A.  472.  77  NB  387. 

Ky. — Murnahan  v.  Cincinnati,  etc., 
St.  R.  Co..  86  SW  688.  27  KyL  787. 

Mo. — Flllingham  v.  St.  Louis  Tran- 
sit Co..  102  Mo.  A.  573.  77  SW  314. 

N.  J. — Mettler  v.  Delaware,  etc..  R 
Co.,  77  N.  J.  L.  97,  71  A  111. 

N.  T. — Page  v.  United  Tract  Co., 
161  App.  Dtv.  383,  146  NTS  630;  Cat- 
terson  v.  Brooklyn  Heights  R.  Co., 
132  App.  Dlv.  399,  116  NTS  760. 

S.  C. — Madden  v.  Port  Royal,  etc., 
R  Co.,  36  S.  C  .881,  14  SE  713,  28 
AmSR  856. 

Tex. — International,  etc,  R.  Co.  v. 
Clark,  (Civ.  A.)  71  SW  587  [rev  on 
other  grounds  96  Tex.  349,  72  SW 
584];  Missouri,  etc.,  R  Co.  v.  Over- 
field,  19  Tex.  Civ.  A.  440,  47  SW  684. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
TlnBley,  116  Va.  600.  82  SE  732. 

[a]_  Allegations  held  sufficient. — 
(1)  Where  a  passenger  alleged  that 
defendant  company  operated  an  elec- 
tric line  through  a  country  district, 
that  the  car  she  was  on  was  an  open 


one,  that  at  a  regular  station  defend- 
ant maintained  an  elevated  wooden 
platform,  that  plaintiff  notified  the 
conductor  of  her  desire  to  alight  at 
this  station,  and  that  it  was  the 
duty  of  the  carmen  to  stop  opposite 
the  platform,  but  they  carelessly 
ran  tpe  car  beyond  that,  and  stopped 
where  the  ground  was  three  or  four 
feet  below  the  running  board  and 
the  surface  was  rough,  that  when 
the  car  stopped  the  conductor  care- 
lessly called  the  name  of  the  sta- 
tion, and  waited  for  plaintiff  to 
alight,  without  offering  to  assist  her. 
and  that  in  attempting  to  step  care- 
fully on  to  the  ground,  by  reason  of 
the  great  distance  and  the  uneven 
surface,  she  fell  and  was  injured. 
the  petition  stated  a  cause  of  action, 
although  It  was  not  expressly  averred 
that  the  place  where  the  car  stopped 
was  unsafe  or  dangerous.  Filling- 
ham  v.  St.  Louis  Transit  Co.,  102  Mo. 
A  673,  77  SW  314.  (2)  Where  a 
complaint  alleges  that  plaintiff 
signaled  to  alight  and  that  the  car 
stopped  at  a  point  where  repairs  were 
being  made  in  the  street  and  plain- 
tiff stepped  into  a  hole  In  the  street. 
and  was  Injured,  due  to  defendant's 
negligence,  plaintiff  exercising  due 
care,  it  states  a  cause  of  action. 
Page  v.  United  Tract  Co..  161  App. 
Div.  883.  146  NTS  580. 

[b]  Knowledge  of  nnaafety^—  (1) 
An  averment  that  the  employee  of 
the  company  knew  that  the  place  was 
an  unsafe  one  for  getting  off  the 
train  is  not  an  averment  that  the 
place  was  in  fact  unsafe.  Durham 
v.  Louisville,  etc,  R  Co.,  29  SW 
737,  16  KyL  757.  (2)  An  allegation 
that  the  conductor  knowingly  failed 
to  warn  plaintiff  of  the  danger  of 
alighting  at  the  point  where  the  In- 
jury was  received  la  not  equivalent 
to  saying  that  he  had  knowledge  of 
the  fact  that  it  was  dangerous,  and 
Is  Insufficient  Mumahan  v.  Cincin- 
nati, etc.,  St.  R.  Co.,  86  SW  688,  27 
KyL  737. 

[c]  baeflntte  allegations.— (1)  In 
a  suit  for  injuries  caused  by  the 
gross  negligence  of  defendant's  con- 
ductor in  causing  plaintiff  to  leave 
the  train  at  a  dangerous  place  In 
the  nighttime  other  than  that  at 
which  lie  had  agreed  to  stop  the 
train,  an  allegation  that  in  plaintiff's 
attempt  to  get  out  of  the  place  where 
defendant  had  negligently  placed  her 
she  fell  into  a  hole,  badly  wrench- 
ing her  side  and  back,  is  subject  to 
a  special  demurrer  on  the  ground 
that  the  allegations  are  Indefinite 
and  uncertain,  and  should  be  stricken 
unless  cured  by  amendment.  Wald- 
rup v.  Central  of  Georgia  R  Co..  12i 
Ga.  869,  56  SE  439.  (2)  Where  a  pe- 
tition alleges  that  the  platform  on 
which  plaintiff  attempted  to  alight 
from  the  car  was  located  too  far 
from  the  steps  of  the  coach,  and  that 
the  distance  was  more  than  an  ordi- 
nary step  for  an  Individual  making 
an  average  step,  a  demurrer  calling 
for  the  specific  statement  of  the 
distance  between  the  platform  and 
car  step  should  be  sustained.  Sea- 
board Air  Line  R  Co.  v.  Olsen.  in 
Ga.   612.   51   SE  591. 

[d]  Bxoavatlon  tn  tree*.  A  com- 
plaint in  an  action  against  a  street 
railroad   company   for    Injuries  to  a 


For  later  eases,  developments  and  ofeasffes  in  the  law  see  oumulatlve  Annotations,  same  title,  page  and  note  number. 
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although  it  need  not  allege  what  constitutes .  a  safe 
place,  or  give  a  minute  description  of  the  place 
where  the  stop  was  made  and  the  injuries  occurred.51 
Sudden  starting  or  jerking.  A  complaint  for 
injuries  from  a  sudden  starting  or  jerking  of  a 
train  or  car  is  generally  sufficient  where,  after 
alleging  that  the  train  or  car  had  stopped,  or  slowed 
down  to  a  rate  of  speed  safe  for  plaintiff  to  board 
or  alight,  at  a  proper  stopping  place,62  it  alleges  in 


general  terms  that  while  plaintiff  was  in  the  act  of 
boarding  or  alighting  from  the  car  or  train  it  was 
suddenly  caused  to  start  or  jerk,  or  increase  its 
speed,  through  the  negligence  of  defendant  or,  its 
employees  in  the  operation  of  the  car  or  train, 
thereby  causing  plaintiff's  injury,53  although  it  does 
not  allege  that  the  car  had  come  to  a  stop  when  he 
made  the  attempt  to  board  or  alight,  where  the  facts 
alleged  imply  notice  to  the  carmen  of  his  position." 


passenger  while  alighting  from  a  car, 
in  consequence  of  the  distance  from 
the  step  of  the  car  to  the  street, 
which  alleged  that  an  excavation  In 
the  street  existed  at  the  point  where 
the  passenger  attempted  to  alight, 
that  the  company  and  Its  servants 
knew  of  its  existence,  and  that  in 
attempting  to  alight  the  passenger 
•fell  neavily  upon  the  earth,"  did 
not  show  that  the  company  was 
negligent  by  reason  of  the  excava- 
tion in  the  street,  there  being  no 
connection  between  the  injury  and 
the  excavation.  Indianapolis  Tract., 
etc,  Co.  v.  Pressell,  89  Ind.  A.  472, 
77  NE  867. 

[el  Knowledge  of  passenger's 
condition. — Where  the  negligence  al- 
leged was  that  of  stopping  a  train 
at  an  unusual  place  and  furnishing 
plaintiff  no  footstool  by  which  to 
alight,  thereby  requiring  her  to 
Jump  some  distance  to  the  ground, 
defendant  knowing  plaintiff  to  be  in 
a  delicate  state  of  health,  the  alle- 
gation of  knowledge  on  the  part  of 
defendant  was  sufficient  without  stat- 
ing the  probative  facta  necessary  to 
sustain  it.  Madden  v.  Port  Royal, 
etc..  R.  Co..  85  S.  C.  881,  14  SB  718, 
28    AmSR  866. 

50.  Montgomery  St.  R.  Co.  v. 
Mason,  133  Ala.  508,  82  S  281. 

51.  Montgomery  St.  R  Co.  v. 
Mason,  133  Ala.  508,  82  S  261;  Rich- 
mond City  R.  Co.  v.  Scott,  86  Va. 
902,  11   SB  404. 

[a]  Oondltlon  of  place.  In  an 
action  for  injuries  received  while 
alighting  from  a  street  railroad  car, 
by  falling  into  a  ditch  made  in  the 
street  beside  which  the  car  was 
stopped,  the  declaration  need  not 
show  mat  the  condition  of  the  place 
was  such,  on  account  of  the  absence 
of  prqper  safeguards,  as  to  make 
such  stopping  negligence,  where  the 
action  is  not  founded  on  this  cause. 
but  is  baaed  on  the  duty  of  defend- 
ant as  a  carrier  of  passengers  not  to 
expose  them  to  any  danger  in  alight- 
ing from  its  cars,  which  could  be 
•voided  by  an  exercise  of  care.  Rich- 
mond City  R.  Co.  v.  Scott,  86  Va. 
902.  11  SB  404. 

63.  Fox  v.  Denver  City  Tramway 
Co.,  57  Colo.  611,  143  P  278;  Oorza 
v.  Peoria  R.  Co.,  176  111.  A.  117.  See 
also  Hays  v.  Metropolitan  St.  R.  Co., 
182  Mo.  A.  393,  170  SW  414  (where  a 
petition,  In  an  action  by  a  passenger 
Injured  by  the  sudden  starting  of  a 
car,  was  held  to  state  a  cause  of 
action,  although  not  alleging  that  it 
was  stopped  at  a  regular  stopping 
place). 

S3.  Ala. — Birmingham  R.,  eta, 
Co.  v.  Selhorst,  165  Ala.  475,  61  S 
668;  Birmingham  R.,  etc.,  Co.  v.  Mo- 
Glnty,  158  Ala.  410,  48  S  491;  South- 
ern R.  Co.  v.  Hundley,  161  Ala.  378, 
44  8  196;  Birmingham  R,  etc.,  Co. 
v.  Moore,  161  Ala.  827,  48  S  841; 
Southern  R.  Co.  v.  Burgess,  143  Ala. 
364,  42  S  36;  Birmingham  R.,  etc., 
Co.  v.  Wright,  40  S  1037;  Birming- 
ham R.,  etc,  Co.  v.  Handy,  39  S 
917;  Birmingham  R.,  etc.,  Co.  v. 
Glover.  142  Ala.  492,  88  S  836. 

Colo. — Fox  v.  Denver  City  Tram- 
way Co.,  67  Colo.  611,  148  P  878. 

Del. — Hunter  r.  Philadelphia,  etc, 
R.  Co.,  24  Del.  5,  76  A  962. 

Fla, — Jacksonville  Electric  Co.  v. 
Batchis,   54  Fla.  192,  44  S  988. 

Ga. — Western,  etc.,  R.  Co.  v.  Rob- 
erts, 144  Ga.  250,  86  SE  938;  James 
v.  Atlanta  St.  R.  Co.,  90  Ga.  695,  16 
SB  642. 

111. — Wayne  v.  St.  Louis,  etc,  R. 
Co..  166  111.  A.  263. 

Ind. — Indiana  Union  Tract.  Co.  t. 


Bales,  58  Ind.  A.  '  92,  107  NE  682; 
Indianapolis  Southern  R.  Co.  v.  Wall, 
54  Ind.  A.  43,  101  NE  680;  Lake  Brie, 
etc.,  R.  Co.  v.  Beals,  60  Ind.  A  450, 
98  NE  463;  Winona,  etc,  R.  Co.  v. 
Rousseau.  48  Ind.  A.  248.  93  NE  34, 
1028:  Indianapolis,  etc.,  Rapid  Tran- 
sit Co.  v.  Walsh.  45  Ind.  A.  42,  90 
NE  138;  Union  Tract.  Co.  v.  Sice- 
loft,  34  Ind.  A.  511.  72  NE  266;  South 
Chicago  City  R.  Co.  v.  Zerler,  31  Ind. 
A.  488,  65  NE  599. 

Mo. — Peterson  v.  Metropolitan  St. 
R.  Co.,  211  Mo.  498,  111  SW  37; 
Fields  v.  Metropolitan  St.  R.  Co., 
169  Mo.  A.  624,  156  SW  846;  Brown 
r.  Springfield  Tract.  Co.,  141  Mo.  A. 
382,  126  SW  236;  Ghlo  v.  Metropoli- 
tan St.  R.  Co.,  126  Mo.  A.  710,  103 
SW  142;  Cramer  v.  Springfield  Tract. 
Co.,  112  Mo.  A  360.  87  SW  24;  Mo- 
Kinstry  v.  St.  Louis  Transit  Co.,  108 
Mo.  A  12,  82  8W  1108;  Gorman  v. 
St.  Louis  Transit  Co.,  96  Mo.  A. 
602,  70  SW  731. 

Mont. — Knuckey  ▼.  Butte  Electric 
R.  Co.,  41   Mont.   314,  109  P  979. 

Oh.— New  York,  etc,  R  Co.  v.1 
Gulla,  84  Oh.  Clr.  Ct.  101  [aft  86  Oh. 
St.   841,   99   NB   1130]. 

Vt. — Seeley  v.  Central  Vermont  R. 
Co..  88  Vt.   178,  92  A  28. 

Wash. — Mueller  v.  Washington 
Water  Power  Co.,  56  Wash.  666,  106 
P  476. 

W.  Va. — Duty  v.  Chesapeake,  etc., 
R.  Co.,  70  W.  Va.   14,  78  BE  881. 

[a]  Illustration**— (1)  A  com- 
plaint alleging  that  "deceased  gave 
the  usual  signal  to  stop  the  cas, 
whereupon  the  motorman  .  .  .  slowed 
up  the  oar"  and  stopped,  or  so  nearly 
so  as  to  render  it  reasonably  safe 
for  deceased  to  proceed  to  alight, 
whereupon  deceased  proceeded  te 
alight,  placing  himself  in  a  standing 
position  on  the  platform  or  running 
board  alongside  the  car  for  that  pur- 
pose; .  .  .  whereuppn  the  said  motor- 
man,  negligently  falling  to  look  and 
see  whether  deceased  was  in  a  place 
of  danger  .  .  .  started  the  car  with 
a   sudden   motion;     .     .  thereby 

throwing  deceased  violently  from 
said  car,"  is  not  objectionable  in 
that  it  does  not  show  whether  he 
was  injured  by  reason  of  attempting 
to  get  off  the  car  after  it  had  stopped, 
or  while  it  was  moving,  and  that  it 
does  not  show  that  tie  motorman 
was  Informed  of  his  desire  to  get 
off    the    car.      Armstrong    v.    Mont- 

? ornery  St.  R.  Co.,  123  Ala.  283,  237, 
6  S  349.  (2)  A  declaration  alleg- 
ing that  plaintifTs  wife,  being  a  pas- 
senger on  defendant's  train,  under- 
took to  alight,  when  the  oar  was 
suddenly  started,  causing  her  to  fall 
and  thereby  producing  serious  bodily 
injuries  to  her,  was  wanting  in  suffi- 
cient fullness  and  detail  as  to  the 
manner  in  which  the  Injury  was 
caused;  but  it  was  also  held  that  ad- 
vantage should  have  been  taken  of 
the  defect  by  special  demurrer  at  the 
first  term,  and  that  the  declaration 
should  not  have  been  dismissed  at 
the  trial  term.  James  v.  Atlanta  St. 
R.  Co.,  90  Ga.  696,  16  SB  642.  (3)  The 
complaint,  having  alleged  that  the 
car  stopped,"  was  sufficient  to  per- 
mit evidence  that  the  car  stopped 
and  suddenly  started,  thereby  In- 
juring plaintiff's  wife,  and  therefore 
stated  a  cause  of  action,  although  it 
was  uncertain  as  to  whether  plain- 
tiff Intended  to  count  on  an  accident 
due  to  the  starting  of  the  oar  from 
a  motionless  state,  or  one  due  to  the 
car  reducing  its  speed  instead  of 
stopping.  Shareman  v.  St.  Louis 
Transit  Co.,  103  Mo.  A.  516,  78  SW 
848.     (4)  A  complaint  which  allege* 


that  the  carrier  so  negligently  con- 
ducted itself  that  while  the  passen- 
?er  was  alighting  from  the  train  the 
rain  was  Jolted  and  the  passenger 
caused  to  fall  and  be  injured,  charges 
negligence,  under  a  statute  requiring 

f  leadings  \o  present  the  facts  in  an 
ntelllglble  form,  and  providing  that 
no  objection  can  be  allowed  for  de- 
fect of  form.  Southern  R.  Co.  »v. 
Burgess,  143  Ala.  364,  42  S  35.  (6) 
Where  a  petition  alleged  that  a  pas- 
senger on  a  street  car  as  It  ap- 
proached a  regular  stopping  place 
notified  the  conductor  of  his  wish 
to  alight,  that,  in  sight  of  the  con- 
ductor, .he  stepped,  on  the  lower  step 
of  the  platform,  that  the  car  slack- 
ened speed,  but  did  not  stop,  and  Im- 
mediately after  passing  the  crossing 
the  employees  "carelessly  and  negli- 
gently suddenly  increased  its  speed 
without  giving  plaintiff  any  warn- 
ing," and  that  thereby  plaintiff  was 
thrown  to  the  ground,  etc.,  the  peti- 
tion -sufficiently  pleaded  the  negli- 
fence  of  the  company.  Gorman  v. 
t.  Louis  Transit  Co.,  96  Mo.  A.  602. 
608.  70  SW  731.  (6)  A  paragraph  of 
the  petition  alleging  that  defendant 
negligently  started  the  train  with 
"sudden  and  violent  Jerks  backwards-  ■ 
and  forwards,  without  .  .  .  warning, 
while  plaintiff  was  .  .  .  alighting" 
la  net  subject  to  special  demurrer  on 
grounds  that  its  allegations  were 
contradictory  and  that  the  direction 
in  which  the  train  was  moving  was 
not  alleged.  Western,  etc,  R.  Co. 
v.  Roberts,  144  Ga.  250,  251,  86  SB 
9S3.  (7)  The  sudden  jerking  of  a 
train  is  sufficiently  pleaded  as  negli- 
gence, although  It  Is  not  designated 
negligent,  where  the  complaint  al- 
lege* that,  after  the  carrier  had 
caused  its  passengers  to  go  on  the 
car  platform  in  the  nighttime  for  the 
purpose  of  getting  off  its  train  at  a 
station,  ana  while  plaintiff  was  at- 
tempting to  alight,  the  train  sud- 
denly jerked,  and  threw  her  off  the 
car.  Cincinnati,  etc.,  R  Co.  v. 
Worthlngtpn,  30  Ind.  A.  663.  66  NB 
557,  66  NB  478,  96  AmSR  356. 

[b]  What  agent  caused  sudden 
■tart*  It  is  not  necessary  that  *> 
complaint  should  state  what  agent 
or  employee  caused  the  motion  of 
the  train  to  be  accelerated,  in  an 
action  for  damages  caused  by  the 
sudden  acceleration  of  the  speed  of. 
a  train  while  plaintiff  was  alighting, 
therefrom,  such  facts  being  pecul- 
iarly within  the  knowledge  of  de- 
fendant. Louisville,  etc.,  R.  Co.  v. 
Crunk,  119  Ind.  642,  21  NB  31,  11 
AmSR  443. 

[c]  Manner  of  boarding*— A  com- 
plaint alleging  that  decedent  was 
thrown  from  a  car  and  killed  while 
he  attempted  to  get  aboard  In  the 
usual  manner  was  not  objectionable 
for  failure  to  allege  the  manner  with 
sufficient  deflniteness.  Fox  v.  Den- 
ver City  Tramway  Co.,  57  Colo.  511, 
143  P  278. 

64.  Birmingham  R.,  etc,  Co.  v. 
Selhorst.  165  Ala.  475,  61  S  568;  In- 
dianapolis, etc.,  Rapid  Transit  Co.  v. 
Walsh,  46  Ind.  A.  42,  90  NB  138. 

[a]  At  regular  stopping  place. 
Where  the  complaint  alleges  that  the 
place  where  the  car  was  stopped 
was  one  provided  by  defendant  as  a, 
regular  stopping  place  for  persons  to 
alight  from  and  board  its  cars,  it  is 
not  required  to  aver  that  the  car  was 
stopped  to  allow  passengers  to  alight, 
the  passengers  having  a  right  to  as- 
sume that  It  was  stopped  for  the 
purpose  for  which  the  place  was 
provided.  Indianapolis,  etc.  Rapid 
Transit  Co.  v.  Walsh.  45  Ind.  A.  42, 
Digitized  byXjOLJVlfc! 
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But,  since  every  jerk  or  jar  of  a  train  or  car  does 
not  amount  to  negligence,55  allegations  that,  as 
plaintiff  was  boarding  or  alighting,  the  car  was 
started  or  jerked,  or  the  speed  suddenly  Increased, 
as  a  proximate  consequence  of  which  plaintiff  was 
injured,  are  insufficient  as  allegations  of  .negli- 
gence, unless  they  also  allege  that  the  jerk  was 
extraordinary,  or  more  than  a  usual  and  inevitable 
accident,"  or  unless  they  conclude  with  the  aver- 
ment that  plaintiff's  injuries  were  proximately 
caused  by  the  negligent  manner  in  which  defendant 
operated  the  car.58  An  allegation  that  the  train 
started  before  plaintiff  had  a  reasonable  time  to 
board  or  alight  safely  is  a  sufficient  averment  that 
the  train  was  not  stopped  for  a  sufficient  length  of 
time  to  enable  plaintiff,  using  due  diligence,  to  board 
or*  alight  in  safety.59  It  is  not  necessary  to  allege 
that  plaintiff  was  in  danger,  and  that  this  fact  was 
known  to  defendant,  if  the  circumstances  under 
which  the  injuries  were  received,  and  from  which 
this  conclusion  might  be  drawn,  arc  alleged  in 
detail.60  A  complaint  alleging  wanton  negligence 
against  defendant's  employees  or  some  of  them  in 
suddenly  starting  a  street  car,  knowing  that  plain- 


tiff was  disembarking,  is  insufficient  in  not  averring 
that  all  of  the  employees  knew  of  plaintiff's  posi- 
tion, or  that  those  who  started  the  car  knew  of  it.™ 

Crowded  car.  An  allegation  that  defendant,  & 
street  car  company,  carelessly  and  negligently  per- 
mitted its  cars,  exits,  and  running  board  to  be 
greatly  crowded  with  passengers,  whereby  plaintiff 
while  attempting  to  alight  was  thrown  and  injured, 
states  a  cause  of  action.62 

[$1413]  (7)  Matters  of  Defense;  Contributory 
Negligence.  Matters  of  defense  ordinarily  need  not 
be  anticipated  and  denied  in  the  declaration,  com- 
plaint, or  petition.63 

Contributory  negligence.  In  some  states  it  is 
necessary  in  the  petition  or  complaint  expressly  to 
negative  any  fault  or  contributory  negligence  on 
the  part  of  plaintiff.61  But  in  most  of  the  states  it 
is  held  sufficient  so  to  allege  the  facts  as  to  indi- 
cate that  the  injury  was  the  result  of  the  fault  or 
negligence  of  defendant,  without  expressly  averring 
plaintiff's  freedom  from  contribution  thereto,  which 
is  regarded  as  a  matter  of  defense,68  unless'  the 
other  averments  necessary  to  state  a  cause  of  action 
suggest  the  inference  that  plaintiff  may  have  been 


90  NB  138. 

66.  See  supra  f   1387. 

86.  Birmingham  R..  etc.,  Co.  v. 
Parker,  168  Ala.  251.  47  S  138;  Rome 
R.,  etc.,  Co.  v.  Keel,  3  Ga.  A.  769, 
60  SB  468;  Saxton  v.  Missouri  Pac. 
ft.  Co.,  98  Mo.  A.  494.  72  SW  717. 

[a]  Bslease  of  brakes— A  peti- 
tion in  an  action  for  injury  to  a 
'  street  railroad  passenger  that,  after 
be  had  boarded  the  step  of  the  car, 
the  motorman  released  the  brakes, 
causing  the  car  to  Jump  forward  with 
a>  jerk,  and  throw  such  passenger, 
alleges  a  physical  impossibility, 
since  a  sudden  jerk  of  a  car  cannot 
be  produced  by  merely  throwing  off 
the  brakes,  and  is  therefore  demur- 
rable.' Rome  R.,  etc.,  Co.  v.  Keel, 
3  Ga.  A.  769,  60  SB  468. 

67.  Saxton  v.  Missouri  Pac.  R. 
Co.,  98  Mo.  A.  494,  72  SW  717. 

68.  Birmingham  R.,  etc.,  Co.  v. 
Oonzalez.  183  Ala.  273,  61  S  80,  Ann 
Casl916A  643. 

69.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Jung.  161  Ala.  461,  49  S  434,  18 
AnnCas   557.  • 

'  Ill.-:LChlcago,  etc.,  R.  Co.  v.  Clau- 
sen. 173  111.  100,  50  NE  680. 

Mich. — McOaslin  v.  Lake  Shore, 
•tc„  ft.  Co.,  93  Mich.  556,  63  NW  724. 
•  Mo.--Brady  v.  Springfield  Tract. 
Co.,  140  Mb.  A.  421,  124  SW  1070. 

•Mont. — Knuckey  v.  Butte  Electric 
H.  Co.,  41  Mont.  314,  109  P  979. 

■Teic. — Houston,  etc.,  R.  Co.  v.  Hub- 
bard,   <Clv.   A.)    37   SW   25. 

•  •  Taj  '  Oomplalnt  held  to  sufficiently 
allege  defendant's  negligence  In 
failing  to  give  plaintiff  sufficient 
time  to  resume  his  place  in  the  cars 
after  he  had  alighted  on  the  train 
stopping  at  a  siding.  Birmingham 
R.,  etc,,  Co.  v.  Jyng.  161  Ala.  461,  49 
S  434,   18  AnnCas  557. 

'■'  :  [bl  Knowledge  of  passenger's 
danger.— Where  the  allegations  im- 
ply that  the  car  was  stopped  at  an 
unusual  place'  at  'a  passenger's  re- 
quest, and  that  the  conductor  saw 
or  should  have  seen'  the  passenger 
alighting,  it  is  unnecessary  to  allege 
that  the  car  started  before  she  had 
time  to  alight.  Cobb  v.  Lindell  R. 
Co.,  149  Mo.  135,  60  SW  310. 

[c] '  That  a  train  was  started,  for- 
ward with  a  sudden  jwfc  seed  not  be 
alleged  where  the  gravamen  of  the 
charge  Is  defendant  s  failure  to  hold 
the  train  a  sufficient  length  of  time 
to  'permit  plaintiff  to  alight.  Kirby 
'■¥.  St.' Louis',  etc.,  R.  Co.,  146  Mo.  A. 
M4.  130  SW  69. 

•  ■  T'dl  Before  retting  to  place  of 
safety^-A  petition  Mleglng'  that  de- 
fendant's car  was  stopped  to  re- 
ceive plaintiff  as  a  passenger,  and 
^hat  while  she  was  getting  on,  and 


when  by  ordinary  care  defendant's 
employees  could  have  seen  the  child 
in  plaintiff's  arms,  and  before  plain- 
tiff had  reasonable  time  to  get  to  a 
position  of  safety  in  such  car,  such 
employees  "caused  the  said  car  to 
suddenly  start  forward,"  in  conse- 
quence whereof  she  was  injured, 
sufficiently  charged  a  cause  of  ac- 
tion to  be  amended  by  the  Insertion 
of  the  word  "negligently."  Keeton 
v.  St.  Louis,  etc.,  R.  Co.,  116  Mo.  A. 
281,  92  SW  512. 

[el  Consistent  allegations. — Speci- 
fications of  negligence,  in  an  action 
for  injuries  to  a  passenger  while 
boarding  a  street  car,  in  that  the  car 
was  started  before  plaintiff  was 
afforded  a  reasonable  opportunity  to 
board  the  same,  and  that  it  was 
not  stopped  subsequently  to  avert  the 
peril  impending  from  plaintiff's  Jeo- 
pardous  situation,  were  not  incon- 
sistent. Shanahan  v.  St.  Louis  Tran- 
sit Co..  109  Mo.  A.  228.  83  SW  7S3. 

60.  Coleman  v.  Georgia  R,  etc., 
Co.,  84  Ga.  1.  10  SB  498;  New  Tork, 
etc.,  R.  Co.  v.  Gulla,  34  Oh.  Clr.  Ct. 
101  [aft  86  Oh.  St.  341.  99  NE  1130]; 
Galveston,  etc.,  R.  Co.  v.  Thorns- 
berry,  (Tex.)  17  SW  521. 

61.  Birmingham  R.,  etc.,  Co.  v. 
Bennett,  144  Ala.  369,  39  S  565. 

[a]  Injuries. to  trespasser;  knowl- 
edge of  peril, — The  complaint  in  an 
action  for  injuries  to  plaintiff  whb 
had  boarded  a  train  to  see  a  passen- 
ger on  business  that,  while  plaintiff 
was  alighting  and  the  train  was  mov- 
ing at  not  more  than  two  or  three 
miles  an  hour,  it  made  a  violent 
start,  and  while  within  a  few  hun- 
dred feet  of  the  depot  began  running 
at  the  unlawful  speed  of  not  less 
than  fifteen  miles  an  hour,  by,  reason 
of  which  plaintiff  was  thrown  from 
the  step,  and  that  the  resulting  in- 
juries were  the  direct  result  of  the 
engineer's  negligence  in  beginning  to 
run  the  train  at  an  unlawful  speed, 
did  not  allege  such  negligence  as 
would  make  the  company  liable  for 
injuries  to  plaintiff,  a  trespasser,  it 
not  showing  that  the  engineer  knew 
that  plaintiff  was  alighting  when  he 
increased  the  speed  of  the  train.  Mc- 
Elvane  v.  Central  of  Georgia  R.  Co.. 
170  Ala.  525,  64  S  489,  34  LRANS 
715. 

62.  Worthington  v.  Georgia  R., 
etc..  Co.,  131  Ga.  450,  62  SE  626;  Dun- 
ham v.  Public  Service  Corp.,  76  N.  J. 
L.   452,   69  A  1012. 

68.  Culberson  v.  Empire  Coal  Co., 
166  Ala.  416,  47  S  237;  Charleston. 
et«.,  R.  Co.  v.  Boyd.  5  Ga.  A.  187,  62 
SE  714.  See  generally  Pleading  [31 
Cyc  1091. 

[a]     Self-defense. — The    fact    that 


an  assault  committed  on  a  passen- 
ger was  committed  In  self-defense, 
and  was  brought  on  by  the  miscon- 
duct of  the  person  assaulted,  is  de- 
fensive matter,  and  it  is  not  neces- 
sary that  the  complaint  in  an  action 
against  the  carrier  for  the  assault 
should  allege  that  the  assault  was 
not  committed  in  self-defense,  or 
that  it  was  unlawfully  made,  bat 
it  is  sufficient  if  it  avers  an  assault 
Culberson  v.  Empire  Coal  Co.,  Ill 
Ala.  416,  47  S  237. 

64.  Burger  v.  Omaha,  etc.,  St.  R. 
Co.,  139  Iowa  645,  117  NW  85,  131 
AmSR  343;  Baker  v.  Chicago,  etc., 
R.  Co.,  95  Iowa  163.  63  NW  667; 
McCauley  v.'  Rhode  Island  Co.,  II 
R.  I.  658,  67  A  376. 

[a]  Suffloienoy  of  allegations.— 
(1)  Where  the  trend  of  the  allega- 
tions of  fact,  in  a  petition  for  In- 
Jury  to  a  street  railroad  passenger, 
was  to  the  effect  that  he  was  in  the 
exercise  of  due  care  for  his  own 
safety,  an  allegation  that  the  injury 
was  not  due  to  any  act  of  negligence 
of  his  was  sufficient  as  a  conclusion, 
or  at  least  the  pleading  was  not 
wholly  wanting  in  an  allegation  on 
that  subject;  and,  if  the  street  rail- 
road company  desired  more,  it  should 
have  moved  therefor.  Burger  t. 
Omaha,  etc..  St.  R  Co.,  139  Iowa 
646,  117  NW  36,  ISO  AmSR  343.  (2) 
A  declaration  alleging  that  the  car 
on  which  plaintiff  was  riding  was 
negligently  brought  to  a  sudden  stop 
so  that  a  passenger  who  was  obliged 
to  stand  because  the  seats  of  the 
oar  were  occupied  was  necessarily 
by  reason  of  such  negligence  thrown 
against  plaintiff  sufficiently  nega- 
tives any  inference  that  the  throw- 
ing of  the  passenger  was  the  result 
of  any  intervening  action  of  his 
own.  McCauley  v.  Rhode  Island  Co, 
25  R.  I.  558,  57  A  376. 

[bl  necessity  for  standing  as 
platform. — A  declaration  for  injury 
to  a  passenger  on  a  street  car  by  be- 
ing thrown  from  it  by  a  sudden  jolt 
while  standing  on  the  rear  platform 
need  not  show  that  It  was  necessary 
for  plaintiff  to  stand  there,  it  not  be- 
ing negligence  per  se  for  a  passenger 
on  a  street  ear,  although  it  is  pro- 
pelled by  electricity,  to  ride  on  the 
platform.  Brunnchow  v.  Rhode 
Island  Co..  26  R.  I.  211,  68  A  656. 

Negativing  contributory  negli- 
gence generally  see  Negligence  [!J 
Oyc  675]. 

66.  Ala. — Alabama  City,  etc.,  R. 
Co.  v.  Cox.  173  Ala.  629.  B6  S  »<»: 
Culberson  v.  Empire  Ooal  Co.,  156 
Ala.  416,  47  S  237. 

Ga. — Atlantic  Coast  Line  R  Co.  T. 
Powell,    127   Ga.   806,    56   SE   1006,  J 
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guilty  of  contributory  negligence,8*  and  in  some 
jurisdictions  this  rule  applies  by  virtue  of  statute.67 
But  even  in  jurisdictions  in  which  contributory  neg- 
ligence need  not  be  negatived,  the  complaint,  decla- 
ration, or  petition  is  insufficient  on  demurrer  if  the 
allegations  thereof  show  that  plaintiff  was  guilty 
of  contributory  negligence  proximately  causing  his 


injury,"  although  it  has  been  held  that  the  com- 
plaint is  not  demurrable  if  the  facts  stated  do  not 
conclusively  show  contributory  negligence."* 

[4  1414]  (8)  Proximate  Cause.  The  declaration, 
complaint,  or  petition  must  allege  facts  which  make 
it  appear  that  the  injury  complained  of  was  the 
proximate  result  of  the  alleged  negligence  or  wrong- 


LRANS  769.  9  AnnOas  553. 

111. — Illinois  Cent.  R.  Co.  v.  Sim- 
mons. 38  111.  242;  Burke  v.  Chicago, 
etc.,  R.  Co..  108  111.  A.   565. 

Ky.— Coe  v.  Louisville,  etc.,  R.  Co., 
78   SW  439.   25  KyL  1679. 

Mo. — Harmon  v.  St.  Louis  United 
R.   Co.,  163  Mo.  A.  442,  143  SW  1114. 

Oh. — Cincinnati  St.  R.  Co.  v.  Ful- 
brlg-ht.  8  Oh.  Dec.  (Reprint)  361,  7 
CincLBul  187. 

Wis. — Potter  ▼.  Chicago,  etc.,  R. 
Co.,  20  Wis.  661,  91  AmD  444. 

See  also  Negligence  [29  Cyc  676 
et  seq). 

[a  J  Illustrations. — (1)  The  fact 
that  a  passenger  carried  beyond  her 
station  pursued  a  dangerous  way 
back  to  the  station,  when  a  safe  way 
was  obvious  and  open  to  her  selec- 
tion, is  available  only  in  support  of 
the    defense   of    contributory    negll- 

f  re  nee.  and  she  need  not  negative  it 
n  her  pleadings.  Alabama  City,  etc., 
R  Co.  v.  Cox,  (Ala.)  66  S  909.  (2) 
Where  the  declaration  avers  that, 
when  defendant's  employees  de- 
posited plaintiff  on  their  platform,  he 
was  wholly  incapable  of  exercising 
in  his  own  behalf  any  care  what- 
ever, and  that  this  was  well  known 
to  defendant's  servants,  and  that  the 
plaintiff  was  injured  because  they 
failed  to  perform  the  duty  they  owed 
him,  it- states  a  cause  of  action  with- 
out alleging  due  care  on  the  part  of 
Slalntiff.  Burke  v.  Chicago,  etc.,  R. 
o.,  108  111.  A.  665. 
Burden  of  proof  with  reference  to 
contributory  negligence  see  Infra 
S   1517. 

66.  Kaufman  v.  Machln  Shirt  Co., 
167  Cal.  606,  140  F  15;  Charleston, 
etc.,  R.  Co.  v.  Boyd,  6  Ga.  A.  137.  62 
SB  714:  Durham  v.  Louisville,  etc., 
R.  Co.,  29  SW  737,  16  KyL  757; 
Badovlnao  v.  Northern  Pac.  R.  Co., 
39  Mont.  454.  104  P  643. 

[a]  negativing  hypothesis  of  ob- 
vious danger.— Although  a  railroad 
company  may  be  negligent  in  not 
stopping  its  train  at  the  proper  and 
customary  place  for  discharging  pas- 
sengers, yet,  if  the  danger  of  alight- 
ing from  a  moving  train  Is  obvious 
or    apparent,    the    passenger    should 

got  make  the  attempt  to  alight,  and 
is  petition  should  preclude  the  hy- 
pothesis that  when  he  made  the  at- 
tempt the  danger  was  obvious  or 
apparent.  Durham  v.  Louisville,  etc., 
R.  Co.,  29  SW  737.  16  KyL  767;  Ba- 
dovinac  v.  Northern  Pac.  R.  Co.,  39 
Mont.    464.    104   P   643. 

[b]  Where  s>  passenger  Jumps 
from  s>  moving  train,  "to  show  by  his 
complaint  that  he  was  not  guilty  of 
contributory  negligence  he  must  al- 
lege facts  sufficient  to  show  that  he 
acted  as  a  reasonably  prudent  per- 
son under  like  circumstances  would 
have  acted.  This  rule  seems  to  be 
founded  in  reason.  The  standard  of 
action  in  all  such  cases  must  be  that 
of  a  reasonably  prudent  person;  and, 
if    it   was   necessary   for   plaintiff   to 

firove  that  in  Jumping  from  the  mov- 
ng  train  he  exercised  that  degree 
of  care  and  prudence  which  a  reason- 
able person  would  have  done  under 
like  circumstances,  then  he  must  al- 
lege the  facts  in  order  that  an  issue 
may  be  made,  if  the  defendant  should 
see  fit  to  make  the  Issue."  Badovlnac 
v.  Northern  Pao.  R.  Co.,  39  Mont. 
454,   462.   104  P  643. 

[c]  An  allegation  of  freedom 
from  contributory  negligence  that  In 
matters  and  things  herein  related 
plaintiff  was  in  the  exercise  of  rea- 
sonable care  and  was  free  from 
fault  is  not  demurrable.  Charleston, 
etc.,  R.  Co.  v.  Boyd,  6  Ga.  A.  137,  62 
SE  714. 

[d]  Slevator  ease*— An  allegation 
[10  C.J.-64] 


that,  when  a  person  who  left  an  ele- 
vator to  deliver  a  package  returned, 
the  elevator  and  shaft  were  "to  all 
appearances"  in  the  same  condition 
in  which  he  left  them,  with  no  alle- 
gation that  he  looked  or  that  there 
was  any  physical  reason  why  he 
could  not  have  seen  that  the  elevator 
had  been  moved,  did  not  negative  his 
negligence  in  walking  into  the  shaft. 
Kauffman  v.  Machln  Shirt  Co.,  167 
Cal.  506,  140  P  15. 

67.  See  statutory  provisions. 

[a]  In  Indiana  (1)  this  rule  now 
applies  in  actions  for  personal  in- 
juries or  death  by  virtue  of  Acts 
(1889)  o  41  p  68  (Burns  Annot.  St. 
[1901]  {  359a).  Indianapolis  Tract., 
etc.,  Co.  v.  Pressell,  89  Ind.  A.  472, 
77  NB  367.  (2)  Prior  to  the  enact- 
ment of  this  statute,  the  contrary 
rule  was  followed  in  this  state.  In- 
diana, etc.,  R.  Co.  v.  Burdge,  94  Ind. 
46;  Cincinnati,  etc.,  R.  Co.  v.  Peters, 
80  Ind.  168;  Jeffersonvllle,  etc..  R.  Co. 
v.  Hendricks,  41  Ind.  48;  JefTerson- 
ville  R.  Co.  v.  Hendricks.  26  Ind. 
228;  Lake  Brie,  etc,  R.  Co.  v.  Arnold. 
26  Ind.  A.  190.  59  NB  894;  Citizens' 
St.  R.  Co.  v.  Wagner.  24  Ind.  A.  556, 
67  NB  49;  Wahl  v.  Shoulder,  14  Ind. 
A.  665,  43  NB  468;  Bvansvllle.  etc.. 
R.  Co.  v.  Weikle,  6  Ind.  A.  340,  33 
NB  639.  (3)  Even  under  the  old  rule 
it  was  not  necessary  to  charge  that 
the  Injury  was  without  plaintiff's 
fault,  if  the  allegations  showed  that 
it  was  occasioned  solely  by  the  care- 
lessness of  defendant,  or  was  with- 
out any  negligence  on  the  part?  of 
plaintiff.  Michigan  Southern,  etc., 
R.  Co.  v.  Lants,  29  Ind.  628:  Citi- 
zens' St  R  Co.  v.  Huffer,  26  Ind.  A 
675.  60  NB  316.  (4)  Thus  where  the 
accident  was  caused  by  the  giving 
way  of  a  bridge,  it  was  held  unneces- 
sary to  allege  In  the  complaint  free- 
dom from  contributory  negligence, 
Mitchell,  J.,  saying:  "It  is  suggested 
in  the  argument,  that  It  does  not 
appear,  but  that  [the  passenger]  may 
have  conducted  himself  negligently 
after  the  bridge  went  down,  In  tha 
endeavor  to  extricate  himself  from 
the  wreck,  etc.,  but  we  are  not  dis- 
posed to  hold  that  a  passenger  who 
without  fault  becomes  involved  in  a 
disaster  of  the  apparent  magnitude 
of  that  here  described,  should  be  re- 
quired to  aver  or  prove  that  he  acted 
with  prudence  and  deliberation  while 
so  involved."  Bedford  R.  Co.  v.  Rain- 
bolt,  99  Ind.  551,  554. 

68.  Ala. — Central    of    Georgia    R. 
,  Co.  v.  Bell,  187  Ala,  641,  66  S  *35. 

Cal. — Proeming  v.  Stockton  Elec- 
trlo  R.  Co..   171   Cal.    401.   163  P  712. 

Fla. — Atlantic  Coast  Line  R.  Co.  "v. 
Crosby,   63   Fla.   400,   43  S   318. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Ed- 
mondson,  128  Ga.  478,  67  SB  877; 
Paterson  v.  Central  R,  etc.,  Co.,  85 
Ga.  653.  11  SB  872. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Huffman.  177  Ind.  126.  97  NB  434, 
AnnCasl914C  1272;  Winona,  etc.,  R. 
Co.  v.  Rousseau,  48  Ind.  A.  248,  93 
NB  34,  1028;  Indianapolis  Tract.,  etc., 
Co.  v.  Pressell.  89  Ind.  A.  472,  77 
NE  357. 

Mo. — Munro  v.  St.  Louis,  etc.,  R. 
Co..  156  Mo.  A.  710,  135  SW  1016. 

Nebr.- — Scott  v.  Union  Pac.  R.  Co., 
99  Nebr.  97.  156  NW  217. 

S.  C. — Creech  v.  Charleston,  etc., 
R.  Co.,  66  S.  C.  528.  45  SB  86;  Jarrell 
v.  Charleston,  etc.,  R.  Co.,  68  S.  C. 
491.   36  .SE  910. 

Tenn. — Townsend  v.  Nashville,  etc., 
R.  Co.,   106  Tenn.   162.   61   SW  66.     • 

Tex. — Beaumont  Tract.  Co.  .  v. 
Happ,  67  Tex.  Civ.  A.  427.  122  SW 
610. 

Va, — Richmond,  etc  .  R.  Co.  -  -v. 
Scott.  38  Va.  968.  14  SB  763,  16  LRA 


91;   Dun  v.  Seaboard,  eta,  R.  Co.,  78 
Va.  645,  49  AmR  388. 

[a]  Declaration,  complaint,  or 
petition  held  not  insufficient  on  the 
grounds  that  Its  allegations  showed 
contributory  negligence.  Central  of 
Georgia  R.  Co.  v.  Bell.  187  Ala.  541, 
65  8^35;  Atlantic  Coast  Line  R.  Co. 
v.  Crosby,  53  Fla.  400,  43  S  318; 
Baltimore,  etc.,  R.  Co.  v.  Huskins, 
183  Ind.  614,  109  NE  764;  Munro  v. 
St.  Louis,  etc  R.  Co..  166  Mo.  A. 
710,  136  SW  1016;  Beaumont  Tract. 
Co.  v.  Happ,  67  Tex.  Civ.  A  427,  122 
SW  610;  Kansas  City,  etc.,  R  Co. 
v.  Young,  50  Tex.  Civ.  A.  610.  Ill 
SW  764  (holding  that,  in  an  action 
by  a  passenger  for  an  injury  from 
the  sudden  movement  of  the  train, 
the  petition  did  not  show  contribu- 
tory negligence,  although  '  it  ap- 
peared thereby  that  at  the  time  of 
the  injury  plaintiff  had  risen  from 
his  spat  and  started  to  go  out  on 
the  platform  of  the  train  at  an  inter- 
mediate station  and  did  not  explain 
his  purpose  in  so  doing);  Gulf,  etc., 
R.  Co.  v.  Walters,  49  Tex.  Civ.  A.  71, 
107  SW  369  (in  alighting  from  ca- 
boose of  freight  train);  Galveston, 
etc.,  R.  Co.  v.  Fink.  44  Tex.  Civ.  A. 
544,  99  SW  204  (holding  that,  under 
the  rule  that  as  against  a  general 
demurrer  every  reasonable  Intend- 
ment must  be  indulged  in  favor  of 
the  pleading,  an  allegation  that  be- 
fore plaintiff  could  ascend  the  steps 
of  defendant's  passenger  car  and  en- 
ter it'  the  engineer  was  signaled  to  go 
ahead  and  plaintiff  was  Injured  by 
the  starting  of  the  train  will  be  con- 
strued to  mean  that  plaintiff  was 
ascending  the  steps  at  the  time  the 
train  started,  and  not  that  it  was 
moving  when  he  started  to  board  it); 
San  Antonio,  etc,  R.  Co.  v.  Jackson, 
38  Tex.  Civ.  A.  201.  85  SW  445  (in 
alighting  from  moving  train). 

[b]  Alighting  from  moving  oar*— 
An  allegation  in  a  petition  that  de- 
cedent was  injured  by  starting  the 
car  while  'she  was  attempting  to 
alight  therefrom  is  not  an  admis- 
sion that  decedent  negligently 
alighted  from  a  moving  car.  but 
only  that  she  was  ready  to  alight. 
Froeming  v.  Stockton  Electric  R.  Co., 
171  Cal.   401,  153  P712. 

[c]  Elevator  oases, — (1)  In  an 
action  for  death  resulting  from  al- 
leged negligence  in  operating  a  pas- 
senger elevator,  the  complaint  al- 
leging that  deceased  called  out  to 
the  operator  for  the  purpose  of  caus- 
ing him  to  stop  ana  take  deceased, 
that  the  operator  heard  the  signal, 
and  checked  the  elevator,  but  that, 
by  reason  of  his  Incompetency,  in- 
experience, and  negligence,  he  failed 
and  neglected  to  bring  the  same  to  a 
stop  until  it  had  -passed  above  the 
level  of  the  floor  about  six  Inches, 
and  that  said  deceased  thereupon 
stepped  one  foot  on  the  floor  of  the 
elevator,  sufficiently  showed  that  de- 
ceased did  not  step  on  the  elevator 
while  It  was  In  motion.  Ohio  Val- 
ley Trust  Co.  v.  Wernke,  42  Ind.  A. 
326,  84  NE  999.  (2)  The  complaint  of 
one  who  in  going  to  her  room  in  an 
apantment  house  stepped  through  the 
open  door  of  the  elevator  when  the 
car  was  not  there  does  not  show  con- 
tributory negligence  as  a  matter  of 
law,  it  alleging  darkness,  preventing 
her  seeing  beyond  the  door,  and  a 
custom,  known  to  her,  -for  the  door 
to  be  open  only  when  the  car  was 
there.  Tippecanoe  Loan,  etc.,  Co.  v. 
Jester,  180  Ind.  367.  101  NE  915,  LRA 
1915B  721.   • 

60.  King  v.  Yasoo.  etc..  Valley  R. 
Co..  87  Miss.  270.  39  S  810;  Cooper  v. 
Atlantic  Coast  Line  R.  Co.,  69  S.  C. 
479,   48  SE  458. 
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ful  act  on  the  part  of  the  carrier  or  its  employees.70 
It  is  not  necessary  formally  to  charge  that  such 
was  the  fact;71  it  is  sufficient  that  the  facts  alleged 
lead,  with  reasonable  certainty,  to  the  conclusion 
that  the  injury  proximately  resulted  from  the  negli- 
gence charged.7' 

Where  several  acts  of  negligence  are  charged,  it 
need  not  be  alleged  which  act  was  the  direct  or 
sole  cause  of  the  injury,73  and,  where  all  of  them 
together  might  have  caused  it,  it  may  be  alleged 
that  each  of  them  contributed  to  the  injury.74 

Mental  suffering.  In  those  jurisdictions  in  which 
there  can  be  no  recovery  for  mental  suffering  un- 


accompanied by  physical  injury,75  a  complaint  which 
fails  to  show  that  plaintiff's  mental  suffering  was 
connected  with  physical  injury  to  him  proximately 
resulting  from  defendant's  negligence  does  not  state 
a  cause  of  action  where  mental  suffering  is  the  only 
damage  claimed.7* 

[$  1415]  (9)  Joinder  of  Counts;  Duplicity." 
Plaintiff  is  not  confined  to  one  ground  of  negligence, 
but  the  negligence  may  be  alleged  in  as  many  differ- 
ent ways  as  the  facts  will  justify.7'  It  has  been 
held  that  a  count  will  be  bad  for  duplicity  if  it 
alleges  defendant's  act,  causing  the  injury,  as  both 
negligent  and  willful;7*  but  it  will  not  be  bad  for 


70.  Ala.— Mobile  Light,  etc.,  Co. 
v.  Bell,  1S3  Ala.  90.  46  S  BS;  Birming- 
ham R.,  etc.  Co.  v.  Adams,  148  Ala. 
267,  40  S  185,  119  AmSR  27  and  note; 
Birmingham  R.,  etc.,  Co.  v.  Frazler, 
(A.)    69    S    969. 

Qa. — Burnett  v.  Rome  R.,  etc.,  Co., 
7  Ga.  A.  323,  66  SB  803. 

Ind. — Reibel  v.  Cincinnati,  etc.,  R. 
Co..  114  Ind.  476,  17  NB  107;  Louis- 
ville, etc,  R.  Co.  v.  Thompson,  107 
Ind.  442,  8  NB  18,  9  NB  367,  67  AmR 
120;  Hammond,  etc.,  Electric  R.  Co. 
v.  Antonia.  41  Ind.  A.  335,  83  NB  766. 

Minn. — Floody  v.  Great  Northern 
R.  Co.,  104  Minn.  474.  116  NW  943. 

Mo. — Rawson  v.  KanBas  City  El.  R. 
Co..  129  Mo.  A.  613,  107  SW  1101. 

Oh. — Shrum  v.  Cincinnati,  etc.,  R. 
Co.,   10  OhSACP  244,   8  OhNP  26. 

S.  C. — Jarrell  v.  Charleston,  etc., 
R.  Co.,  68  S.  C.   491,  36  SB  910. 

Tex. — International,  etc.,  R.  Co.  v. 
Downing,  16  Tex.  Civ.  A.  643,  41  SW 
190. 

[a]  Allegations  held  InsnSlolent,  ■■■ 
(1)  A  complaint  which  charges  the 
negligence  to  the  act  of  the  con- 
ductor in  signaling'  the  motorman  to 
go  ahead  while  plaintiff  was  on  the 
side  board  or  step  preparatory  to 
alighting,  and  avers  the  act  of  the 
motorman  in  starting  the  car  with  a 
sudden  jerk  as  being  the  proximate 
cause  of  the  injury,  but  does  not 
aver  that  the  start  was  negligently 
made,  1b  bad  and  subject  to  demurrer 
because  the  negligence  averred  was 
not  the  proximate  cause  of  the  in- 
jury. Mobile  Light,  etc.,  Co.  v.  Bell, 
158    Ala.    90,    46    S    66.       (2)    Where 

Slalntln*  alleges  that  while  passing 
irough  the  doors  of  defendant's  sta- 
tion, which  were  opened  In  the  usual 
manner,  "said  doors,  without  notice 
or  warning  to  plaintiff,  suddenly- 
closed,  and  plaintiff  was  crushed  be- 
tween the  same."  nnd  that  she  suf- 
fered certain  specified  injuries,  the 
petition  does  not  state  a  cause  of 
action,  as  there  is  no  allegation  that 
the  Injuries  resulted  from  defend- 
ant's '  negligence,  and  there  Is  no 
necessary  presumption  of  negligence 
from  the  facts  stated.  Rawson  v. 
Kansas  City  El.  R.  Co.,  129  Mo.  A. 
618,  616.  107  SW  1101.  (3)  Where 
the  complaint  alleged  the  negligent 
delay  of  the  train  on  which  plaintiff 
was  a  passenger  for  several  hours, 
and  that  such  train  was  negligently 
stopped  for  over  half  an  hour  on  a 
high  trestle  where  plaintiff,  on  ac- 
count of  the  darkness  and  the  poor 
lights  furnished  by  defendant  on  the 
train,  missed  his  footing,  and  fell  to 
the  ground,  a  demurrer  for  failure 
to  state  a  cause  of  action  was  prop- 
erly sustained,  since  the  complaint 
failed    to    show    defendant's    negll- 

frence  to  be  the  proximate  cause  of 
he  injury.     Jarrel  v.  Charleston,  etc., 
R.  Co.,  58  S.  C.  491,  36  SB  910.      • 

[b]  As  between  opera  ting  com- 
pany and  owner  of  switch. — where  a 
passenger  thrown  from  a  train  de- 
railed by  failure  of  a  switch  to  lock 
sues  the  operating  company  whose 
employee  is  alleged  to  have  been 
negligent  in  the  use  of  the  switch, 
and  the  carrier  to  whom  the  switch 
belonged,  alleging  that  it  was  in  a 
defective  condition,  and  the  only  al- 
legation as  to  the  proximate  cause 
of  the  derailment   is    that   the  oper- 


ating company  neglected  properly  to 
throw  and  lock  the  switch,  as  was 
necessary,  the  complaint  does  not,  as 
against  a  demurrer,  state  a  cause  of 
action  against  the  company  owning 
the  switch.  Floody  v.  Great  North- 
ern R  Co.,  104  Minn.  474,  116  NW 
943. 

[c]  Starting'  of  train  while  pas- 
senger alighting. — Where  a  petition 
by  a  passenger  traveling  under  a 
live  stock  contract,  authorizing  him 
to  alight  at  intermediate  stations  to 
look  over  his  stock,  alleged  that  the 
train  stopped  at  night;  that  the  con- 
ductor who  was  on  the  caboose  with 
plaintiff  told  him  that  it  was  at  a 
certain  station;  that  plaintiff,  rely- 
ing on  such  information,  attempted 
to  alight  when  the  train  suddenly 
started,  throwing  him  from  the  train, 
which  was  not  at  a  station  but  over 
a  trestle,  and  Injuring  him;  and  that 
the  negligence  of  the  conductor  was 
the  proximate  cause  of  the  Injury, 
it  could  not  be  said,  as  a  matter  of 
law,  that  the  conductor  should  not 
have  anticipated  that  plaintiff  would 
attempt  to  alight  In  reliance  on  his 
statement,  and  hence  negllgenoe  of 
the,  conductor  proximately  causing 
the  Injury  was  alleged.  Interna- 
tional, etc.,  R.  Co.  v.  Downing,  16 
Tex.  Civ.  A.  643,  41  SW  190. 

[d]  Blavator  oaae. — Where,  in  an 
action  for  injuries  to  a  passenger  by 
the  fall  of  an  elevator,  the  petition, 
after  specifically  alleging  wherein  the 
elevator  and  its  appurtenances  were 
defective,  alleged  that  as  the  proxi- 
mate result  of  such  defects,  spe- 
cifically naming  a  number  of  them, 
and  among  them  the  negligence  of 
defendant  In  falling  to  keep  the  ele- 
vator and  its  appurtenances,  or  their 
respective  parts,  in  repair,  added  the 
phrase,  "and  by  reason  of  other 
negligences  herein  alleged"  the  ele- 
vator On  a  specified  date  fell  with 
great  force  while  plaintiff  was  a 
passenger,  seriously  and  permanently 
injuring  her,  such  allegations  were 
sufficient  to  allege  the  causal  con- 
nection between  the  acts  of  negli- 
gence specified  and  the  injuries  com- 
plained of.  Alexander  v.  MoGaffey, 
89  Tex.  Civ.  A.  8,  98  SW  462. 

71.  Hammond,  etc..  Electric  R.  Co. 
v.  Antonia,  41  Ind.  A  336,  83  NB  766. 

7S.  Ala. — Central  of  Georgia  R. 
Co.  v.  Bell,  187  Ala.  541,  65  S  835; 
Birmingham  R..  etc.,  Co.  v.  Fisher, 
173  Ala.  623,  55  S  995;  Birmingham 
R.  Light,  etc.  Co.  v.  Wright,  163 
Ala.  99,  44  S  1037;  Kansas  City.  etc.. 
R.  Co.  v.  Matthews,  142  Ala.  298,  89 
S  207:  Orr  v.  Boockholdt.  10  Ala.  A. 
231,  65  S  430. 

Cal. — Wilson  v.  Oakland  Tract.  Co., 
(A.)  101  P  413. 

Ga. — Atlantic  Coast  Line  R.  Co.  v. 
Powell.  127  Ga.  805,  56  SE  1006,  9 
LRANS  769,   9  AnnCas  553. 

Ind. — Baltimore,  etc.,  R.  Co.  v. 
Husklns,  183  Ind.  614,  109  NB  764; 
Indianapolis  St.  R  Co.  v.  Schmidt, 
163  Ind.  360,  71  NB  201;  Southern  R. 
Co.  v.  Adams.  52  Ind.  A.  322,  100  NB 
773;  Indianapolis  Southern  R.  Co.  v. 
Tucker,  61  Ind.  A.  480,  98  NE  431. 

Mich. — Morgan  v.  Lake  Shore,  etc., 
R.  CO.,  188  Mich.  626,  101  NW  836. 
70  LRA  609. 

Mo. — Austin  v.  St.  Louis,  etc.,  R. 
Co..  149   Mo.  A.    397,   130  SW   885. 


R.  I. — McCauley  ▼.  Rhode  Island 
Co.,  35  R.  I.  568.  57  A  376. 

Tex. — Pullman  Co.  v.  Hoyle,  52  Tex. 
Civ.  A.  534,  116  SW  315;  Missouri, 
etc.,  R.  Co.  v.  Overfield,  19  Tex.  Civ. 
A.  440.  47  SW  684. 

"It  Is  sufficient  if  the  facts  averred 
oarry  with  them  tho  necessary  Infer- 
ence that  such  negligence  was  the 
proximate  cause  of  the  Injury." 
Hammond,  etc.  Electric  R.  Co.  v.  An- 
tonia, 41  Ind.  A.  135.  83  NE  766. 

[a]  Illustrations. — (l)  A  declara- 
tion alleging  that  the  employees  of  a 
street  railroad  company  negligently 
permitted  a  car  on  which  plaintiff 
was  riding  as  a  passenger  to  come 
to  a  sudden  stop,  so  that  one  of  the 

?aasengers  was  thrown  against  platn- 
iff.  causing  her  Injury,  sufficiently 
alleges  the  proximate  cause  of  the  in- 
jury McCauley  v.  Rhode  Island  Co.. 
26  R.  I.  658.  67  A  876.  (2)  A  com- 
plaint In  an  action  for  Injuries  to  a 
passenger  of  a  private  carrier  which 
alleges  that  the  carrier  did  not  fur- 
nish a  skillful  driver,  hut  a-  negli- 
gent one,  as  a  result  of  whose  negll- 
fence  tho  Injuries  occurred,  shows 
he  causal  connection  between  the 
Injuries  and  the  negligence  of  the 
carrier.  Orr  v.  Boockholdt,  10  Ala 
A.  831,  65  S  430. 

73.  Parker  v.  United  R.  Co..  154 
Mo.  A.  126,  133  SW  137.  See  also 
Infra  {  1412. 

74.  Parker  v.  United  R.  Co.,  154 
Mo.  A.  126,   133  SW  187. 

78.  See  supra  |  1395. 

74>  Cleveland,  etc,  R.  Co.  v.  Stew- 
art. 24  Ind.  A.  374,  66  NE  917. 

77.    Joinder   of    oanaes    of 
generally  see  Actions  "" 

■putting  causes  of  i 
see  Actions  If  275-307. 

TtJ.  New  York,  etc.,  R  Co.  v.  Cal- 
lahan. 40  Ind.  A.  223,  81  NE  670; 
Paducah  Tract.  Co.  v.  Baker.  130  Ky. 
360,  118  SW  449,  18  LRANS  1186; 
Spaulding  v.  Metropolitan  St.  R  Co.. 
If9  Mo.  A.  607,  107  SW  1049;  Poland 
v.  Southwest  Missouri  Electric  R. 
Co.,  119  Mo.  A.  284.  96  SW  968:  Gulf, 
etc.,  R.  Co.  v.  Buford,  2  Tex.  Civ.  A. 
116.  21  SW  272. 

"The  plaintiff  in  an  action  like 
this  has  the  right  to  state,  in  as 
many  different  ways  as  the  facts  will 
Justify,  the  negligence  that  caused 
the  Injuries  complained  of.  He  is 
not  confined  to  one  act  of  negligence 
on  the  part  of  the  defendant,  but 
may  state  separate  and  distinct  con- 
curring acts  that  produced  the  acci- 
dent, and  may  recover  upon  sufficient 
Jiroof  to  support  one  or  more  of 
hem."  Paducah  Tract.  Co.  v.  Baker, 
130  Ky.  860,  366,  112  SW  449,  18 
LRANS  1186. 

[a]  nrturtretlon*— A  complaint  for 
injuries  to  a  street  railroad  passen- 
ger may  charge  that  the  accident 
was  due  to  the  negligence  of  the 
motorman  or  to  defects  in  the  car. 
Paducah  Tract.  Co.  v.  Baker,  ISO  Ky. 
360.  118  SW  449.  18  LRANS  1186. 

[b]  Different  negligent  nets  may 
be    averred   In    one    paragraph,  and 

Sroof  of  any  one  is  sufficient  to  sus- 
»in  the  action.    New  York,  etc.  R.  Co. 
v.  Callahan,  40  Ind.  A.  223.  81  NE  470. 

79.  Raming  v.  Metropolitan  St  R. 
Co.,  167  Mo.  477,  67  SW  268;  Thomas 
v.  Charlotte,  etc,  R.  Co.,  38  8.  C 
485,  17  SE  226. 
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duplicity  merely  because  it  joins  the  different  dis- 
astrous consequences  of  defendant's  acts  as  items 
of  plaintiff's  damages.80 

[$  1416]  (10)  Amendment.81  In  actions  by  pas- 
sengers against  carriers,  as  in  other  cases,  amend- 
ments of  the  declaration,  complaint,  or  petition 
may  be  made  which  do  not  introduce  new  causes  of 
action,82  and  in  a  proper  case  amendments  are  neces- 
sary and  should  be  made  where  allegations  material 
to  the  cause  of  action  have  been  omitted.83  But  a 
declaration  in  tort  cannot  be  so  amended  as  to  con- 
vert it  into  an  action  on  the  contract  of  carriage.8* 


[J  1417]  b.  Plea  or  Answer.8*  The  plea  or  answer 
in  an  action  against  a  carrier  by  a  passenger  for 
personal  injuries  is  governed  by  the  general  rules 
relating  to  such  pleadings  in  civil  cases  generally.84 
Thus  the  plea  or  answer  should  allege  facts  setting 
up  a  complete  defense  to  the  allegations  in  the 
declaration  or  complaint.87  Matters  of  defense,  as 
to  which  there  is  no  allegation  in  the  complaint, 
must  be  set  up  by  special  plea,88  such  as  an  agree- 
ment of  the  passenger  to  assume  the  risk;89  and  in 
order  to  entitle  the  carrier  to  make  the  defense  that 
it  has  adopted  and  promulgated  rules  and  regula- 


[a]  Motion  to  oloot*—If  one  para- 
graph of  a  complaint  contains  two 
distinct  causes  of  action,  one  for  ex- 
emplary damages  and  one  for  actual 
damages,  each  cause  should  be  stated 
separately,  and  on  the  trial  plaintiff 
should  be  required  to  elect;  but,  in 
order  that  plaintiff  should  be  re- 
quired to  state  each  cause  separately 
and  thereafter  to  elect,  a  motion 
from  defendant  for  that  purpose  Is 
necessary,  and  in  the  absence  of  such 
motion  plaintiff  is  entitled  to  elect 
of  his  own  motion  to  try  the  cause 
of  action  for  actual  damages. 
Thomas  v.  Charlotte,  etc,  R,  Co.,  38 
S.  C.  485,  17  SE  226.  _ 

80.  Choctaw,  etc.,  R.  Co.  ▼.  Hlckey, 
81  Ark.  579,  99  SW  839:  Cincinnati, 
etc..  R.  Co.  v.  Chester,  67  Ind.  297: 
Devlno  v.  Central  Vermont  R.  Co.,  63 
Vt.  98,  Z0  A  953. 

[a]  These  Is  no  misjoinder  of 
causes  of  action  where  a  complaint 
for  damages  for  personal  Injuries, 
and  an  amendment  after  the  death 
of  plaintiff  wherein  the  administrator 
sought  damages  for  the  next  of  kin, 
are  united  In  the  same  complaint,  the 

f proceedings  and  parties  affected  be- 
ne the  same.  Choctaw,  etc.,  R.  Co. 
v.  Hlckey,  81  Ark.  679,  99  SW  889. 

[b]  Husband  and  wife- — Where  a 
husband  sues  for  injuries  sustained 
by  himself  and  his  wife  in  the  same 
accident,  he  may  join  the  whole  dam- 
age to  him  in  one  count.  Cincinnati, 
etc,  R.  Co.  v.  Chester,  57  Ind.  297; 
Devlno  v.  Central  Vermont  R.  Co., 
63  Vt.  98.  20  A  963. 

81.  Amendment  of  pleadings  gen- 
•rally  see  Pleading  [31  Cyc  3591. 

88.  U.  S. — Atlantic,  etc.,  R.  Co.  v. 
Laird,  164  U.  S.  393,  17  SCt  120.  41 
L.  ed.  485. 

Ala. — Hess  v.  Birmingham  R.,  etc., 
Co.,  149  Ala.  ,499,  42  8  596. 

Ga, — Southern  R.  Co.  v.  Jordan,  129 
Ga.  666,  59  SB  802. 

111.— Chicago,  etc.  R.  Co.  v.  Wal- 
lace. 104  111.  A.  65  [aff  202  111.  129, 
66  NE  1096]. 

Mo. — Dougherty  v.  Missouri  R.  Co., 
>7  Mo.  647,  8  SW  900,  11  SW  251.  • 

N.  T. — Scarry  v.  Metropolitan  St. 
R.  Co..  39  Misc.  802,  81  NTS  284. 

Tex. — Mexican  Cent.  R.  Co.  v.  Mit- 
ten. 18  Tex.  Civ.  A.  653,  36  SW  282. 

fa]  Details  of  negligence^— (1) 
where  an  allegation  of  negligence 
In  starting  a  car  Is  amended  by  add- 
ing that  the  injury  was  also  caused 
by  the  character  of  the  horses,  which 
character  was  known  to  defendant, 
the  amendment  does  not  substitute  a 
new  cause  of  aotion.  Dougherty  v. 
Missouri  R.  Co.,  87  Mo.  647,  8  SW 
>00,  11  SW  251.  (2)  Where  the 
negligence  alleged  was  a  failure  to 
provide  light,  an  amendment  alleging 
unsafe  construction  of  a  platform 
does  not  Introduce  a  new  cause  of 
action.  Alabama,  etc.,  R.  Co.  v. 
Arnold.  80  Ala.  600,  2  S  837.  (3)  An 
allegation  that  a  car's  motion  was 
Imperceptible  when  plaintiff's  wife 
started  to  alight  may  be  changed  to 

imperceptible  to  her."  Shareman  v. 
St.  Louis  Transit  Co..  103  Mo.  A.  515, 
78  SW  846.  (4)  An  original  count 
averring  that  "the  defendant  care- 
lessly and  negligently  caused  the 
train  to  be  suddenly  and  violently 
started  and  moved"  while  plaintiff 
Wi»  alighting  therefrom  states  the 
same  cause  of  action  as  an  addi- 
tional count  alleging  that  a  reaaon- 


oharglng  Will- 

misslole  where 


able  time  to  alight  was  not  given  to 
plaintiff.  Chicago,  etc.,  R.  Co.  v. 
Wallace.  104  111.  A.  65.  66  [aff  202  111. 
129,  66  NE  1096].  (6)  A  complaint 
may  be  changed  to  allege  that  the 
car  on  which  plaintiff  was  riding  be- 
fore the  accident  had  not  quite 
stopped  at  the  time  of  such  accident, 
instead  of,  as  originally,  that  the  car 
had  stopped.  Scarry  v.  Metropolitan 
St.  R.  Co.,  39  Misc.  802,   81   NTS  284. 

[b]  Charging  negligenoe  generally 
in  the  second  amended  petition  in- 
stead of  specifically  as  in  the  orig- 
inal and  first  amended  petitions  does 
not  set  up  a  new  cause  of  action.  San 
Antonio  Tract.  Co.  v.  Williams,  84 
Tex.  Civ.  A.  372,  78  SW  9"77. 

re]  An  amendment  otuuri 
fnl  misconduct  is  permissl 
the  facts  are  such  that  a  presump- 
tion of  a  total  indifference  to  conse- 
quences is  raised.  Southern  R.  Co. 
v.  Jordan,  129  Ga.  665,  59  SE  802. 

[d]  Parties.— In  a  joint  action  in 
tort  against  two  railroad  companies, 
a  dismissal  as  to  one  of  the  two 
Joint  tort-feasors  and  an  allegation 
that  the  injury  was  occasioned  solely 
by  the  remaining  defendant  is  per- 
missible, and  does  not  introduce  a 
new  cause  of  action.  Atlantic,  etc., 
R.  Co.  v.  Laird,  164  U.  S.  898,  17 
SCt  120,  41  L.  ed.  486. 

83.  Montgomery  Tract.  Co.  v. 
Fitxpatrlck,  148  Ala.  511,  43  8  186,  * 
LRANS  851:  Salmon  v.  City  Electric 
R.  Co.,  124  Ga.  1056,  68  SE  676;  Hop- 
kins v.  Chicago,  etc.,  R.  Co.,  128  Wis. 
403,  107  NW  830. 

[a]  It  is  error  to  refuse  an 
amendment  which  is  germane  and 
material.  Salmon  v.  City  Electric  R. 
Co.,  124  Ga.  1066,  53  SE  675.. 

84.  Cox  v.  Richmond,  etc.,  R.  Co., 
87  Ga.  747,  13  SE  827.  See  generally 
Pleading  [31  Cyc  431]. 

88.  See  generally  Pleading  [81 
Cyc  126]. 

Pleading  contributory  negligenoe 
see  infra  I   1515. 

88.  See  Pleading  [81  Cyo  126]. 
And  see  Western  R.  Co.  v.  McGraw, 
183  Ala.  220,  62  S  772  (holding  that, 
in  an  action  for  Injuries  to  a  passen- 
ger by  derailment,  pleas  alleging 
that  the  derailment  was  caused  by  a 
third  person,  but  falling  to  allege 
that  defendant's  negligence,  as  al- 
leged in  the  complaint,  did  not  con- 
cur with  that  of  the  third  person,  is 
demurrable);  Susznik  v.  Alger  Log- 
ging Co.,   76  Or.  189,  147  P  922. 

[a]  Pleading  law  of  state, — A 
carrier  which,  when  sued  by  a  pas- 
senger riding  on  a  pass,  for  Injuries 
incurred  while  alighting,  pleads  the 
common  law  of  the  state  within 
which  the  passenger  took  passage 
and  the  state  within  which  the  acci- 
dent occurred,  and  the  statutory  law 
of  the  states  and  a  general  denial, 
sufficiently  pleads  rights  under  the 
federal  statutes.  Went*  v.  Chicago, 
etc.,  R.  Co.,  269  Mo.  450,  168  SW 
1166,  AnnCasl916B  317. 

87.  Lawrence  v.  Kaul  Lumber  Co., 
171  Ala.  300,  55  S  111;  Highland  Ave., 
etc.,  R.  Co.  v.  Swope,  115  Ala.  287, 
22  S  174;  Ohio.  etc..  R.  Co.  v.  Nick- 
less,  71  Ind.  271;  Powers  v.  Rome, 
etc.,  R.  Co.,  3  Hun  (N.  T.)   286. 

[a]  Complete  defense. — (1)  Where 
a  plea  alleges  that  persons  who  were 
operating  the  train  charged  to  have 
done    the    injury    were    operating    it 


without  the  knowledge  or  consent  of 
defendant,  yet  undertakes  to  defend 
by  exculpating  them,  and  fails  so  to 
do,  it  is  bad  on  demurrer.  Thus, 
where  the  cause  of  action  set  up  was 
an  injury  incidental  to  a  collision 
caused  by  negligence  on  the  part  of 
defendant's  employees  In  falling  to 
give  proper  signals,  "which  would 
have  enabled  the  train  on  which 
plaintiff  was  riding  to  avoid  the  col- 
lision, or  would  have  enabled  plain- 
tiff to  escape  from  the  Impending 
danger,"  a  plea  was  held  bad  which 
failed  to  show  that  the  injury  would 
not  have  been  avoided  by  the  giving 
of  the  signals.  Highland  Ave.,  etc, 
R.  Co.  V.  Swope,  115  Ala.  287,  22  S 
174.  (2)  Where  a  complaint  for 
causing  the  death  of  a  passenger 
does  not  charge  that  defendant  was 
a  common  carrier,  but  only  that  it 
operated  a  train  on  a  railroad,  and 
that  the  decedent  was  being  carried 
by  defendant  as  a  passenger,  pleas 
alleging  that  the  deceased  volun- 
tarily, without  invitation,  and  with- 
out compensation  to  defendant, 
boarded  the  car  on  which  he  was 
riding,  show  a  complete  defense  to 
counts  of  the  complaint,  based  on 
simple  negligence.  Lawrence  v.  Kaul 
Lumber  Co.,  171  Ala.  800,  55  S  111. 
[b]  Direct  and  positive  denial. — 
Under  a  code  provision  requiring  an 
answer  to  contain  a  general  or  spe- 
cific denial  of  each  material  allega- 
tion of  the  complaint,  controverted 
by  defendant,  or  of  any  knowledge 
or  information  thereof  sufficient  to 
form  a  belief,  and  prescribing  the 
modes  of  traversing  a  complaint, 
whichever  mode  is  adopted  it  must 
be  a  direct,  positive,  and  explicit  de- 
nial; a  negation,  not  an  allegation. 
Hence  an  answer  that  defendant, 
"upon  its  information  and  belief, 
says  that  said  plaintiff  was  not  by 
reason  of  said  collision  or  at  all 
bruised  or  injured  in  the  back  and 
thigh  or  elsewhere,  and  that  he  has 
not  by  reason  of  said  alleged  inju- 
ries ever  since  or  for  any  time  been 
sick,  sore  and  lame  and  unable  to  at- 
tend to  his  ordinary  business,  and 
that  said  plaintiff  has  not  been  at 
the  expense  of  medical  treatment  and 
medicines  in  consequence  thereof, 
and  that  said  plaintiff  has  not  by 
reason  of  the  premises  suffered  dam- 
ages," etc.,  was  bad,  and  an  order 
directing  a  judgment  for  plaintiff  on 
the  answer  as  frivolous  was  sus- 
tained. Powers  v.  Rome,  etc.,  R.  Co., 
3  Hun   (N.  T.)   286. 

88.  Alabama  City,  etc.,  R.  Co.  v. 
Cox,  173  Ala.  629,  55  S  909;  Pitts- 
burgh, etc.,  R  Co.  v.  Hlggs,  165  Ind. 
694,   76   NE  299,   4   LRANS   1081. 

[a]  niturtratloiu-rWhere  a  car- 
rier carrying  a  passenger  beyond  her 
station  and  requiring  her  to  alight 
and  to  walk  back  to  the  station  be- 
lieved that  the  Injury  sustained  by 
the  passenger  while  walking  back  to 
the  station  was  proximately  caused 
by  her  defective  eyesight,  and  not 
by  the  negligence  of  the  trainmen,  it 
must  by  special  plea  allege  such 
facts  in  the  absence  of  any  allega- 
tion In  the  complaint  as  to  defective 
eyesight,  Alabama  City,  etc.,  R.  Co. 
v.  Cox,  173  Ala.  629,  55  S  909. 

89.  Pittsburgh,  etc.,  R.  Co.  v. 
Higgs,  165  Ind.  694.  76  NE  299,  1 
LRANS   1081;  Citizens'  St.  R.  Co.  v. 
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tions  which  the  passenger  has  violated,  it  must 
plead  such  rales  and  allege  the  facts  which  con- 
stitute the  defense.90  Where  defendant  pleads 
specially  matters  which  are  covered  by  the  general 
issue,  its  plea  is  bad  as  amounting  to  the  general 
issue.91 

Waiver  of  defenses.  Defenses  not  made  in  the 
plea  or  answer  are  generally  regarded  as  waived.9* 

Admissions.93  An  answer  admitting  that  defend- 
ant is  a  railroad  or  a  street  railroad  corporation 
admits  its  character  as  a  common  carrier  of  pas- 
sengers.94 A  plea  of  the  general  issue  admits  pos- 
session and  control  of  the  car  and  appliances  de- 
scribed in  the  declaration,95  and  the  capacity  in 
which  defendant  is  sued,96  and  also  admits  the  char- 


acter in  which  plaintiff  brings  his  action  as  set  out 
in  the  complaint.97 

[5  1418]  6.  Issues,  Proof,  and  Variance— a. 
Issues.99  In  an  action  by  a  passenger  against  a 
carrier  for  personal  injuries,  as  in  other  civil  ac- 
tions, such  matters,  and  such  only,  will  be  considered 
on  the  trial  as  are  properly  put  in  issue  by  the 
pleadings  and  proof  in  the  case.99  Thus  only  such 
theory  of  the  case  or  such  matters  of  negligence  as 
are  properly  put  in  issue  by  the  pleadings  and  proof 
can  be  relied  on  by  plaintiff  as  grounds  for  a  recov- 
ery; he  cannot  charge  one  kind  of  negligence  or 
wrong  and  recover  for  negligence  or  wrong  of  a 
different  character;1  and  the  same  rule  applies  to 
matters  which  can  be  relied  on  by  defendant  as 


Twiname,  111  Ind.  587,  13  NB  65; 
Fish  v.  Delaware,  etc..  R.  Co.,  211 
N.  T.  374,  105  NE  681  [rev  158  App> 
Dlv.  92,  143  NTS  385  (aft  79  Misc. 
636,  141  NYS  245)];  McElwain  v. 
Erie  R.  Co.,  21  NYWklyDig  21.  But 
see  Kimball  v.  Boston,  etc.,  R.  Co., 
65  Vt;  95  (holding  that  a  plea  that 
the  passenger  was  riding  on  a  free 
ticket  and  had  assumed  the  risks  of 
Injury'  was  bad  as  amounting  to  the 
general  Issue). 

[a]  Thus,  in  an  action  for  per- 
sonal injuries  to  plaintiff  incurred 
while  traveling  as  a  passenger  on  de- 
fendant's road,  unless  the  facts  al- 
leged in  plaintiff's  complaint  are  of 
such  a  character  as  to  show  that  he 
assumed  the  risk,  or  that  the  liabil- 
ity of  defendant  was  limited  by  some 
special  contract,  defendant,  if  It  re- 
lies on  such  an  agreement  or  con- 
tract, must  specially  plead  it  as  a 
defense.  -  Pittsburgh,  etc,  R.  Co.  v. 
Hlggs.  166  Ind.  694,  76  NE  299,  4 
LRANS  1081. 

90.  Lane  v.  Choctaw,  etc.,  R.  Co., 
19  Okl.  324,  91  P  883. 

91.  Atlantic  Coast  Line  R.  Co.  v. 
Crosby,  53  Fla.  400.  43  S  318;  Bolton 
v.  Missouri  Pac.  R.  Co.,  172  Mo.  92, 
72  SW  630:  Elletv.  St.  Louis,  etc., 
R.  Cb.,  76  Mo.  618;  Kimball  v.  Bos- 
ton, etc.,  R.  Co.,  66  Vt.  95. 

[a]  Illustrations. — (1)  A  special 
plea  to  the  effect  that  the  acts  com- 
mitted by  plaintiff  were  the  proxi- 
mate cause  of  the  injury  sets  up  a 
defense  amounting  to  the  general 
issue,  and  is  properly  stricken  out  on 
motion.  Atlantic  Coast  Line  R.  Co. 
v.  Crosby.  53  Fla.  400.  43  S  818.  (2) 
In  an  action  based  'on  the  want  of 
care  on  the  part  of  employees  and 
defects  in  a  roadbed,  a  special  plea 
alleging  that  the  accident  was 
caused  by  a  rainstorm  should  be 
stricken  out  as  alleging  matter  to  be 
shown  under  the  general  denial.  El- 
let  v.  St,  Louis,  etc.,  R.  Co.,  76  Mo. 
618. 

92.  Illinois  Cent  R.  Co.  v.  Minor, 
69  Miss.  710.  11  S  101.  16  LRA  627; 
St.  Louis  Southwestern  R.  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480,  90  SW 
343.  See  generally  Pleading  [31  Cyc 
128]. 

[a]  A  defeat  of  parties  when  not 
pleaded  will  be  deemed  to  be  waived. 
St.  Louis  Southwestern  R  Co.  v. 
Parks,  40  Tex.  Civ.  A.  480,  90  SW 
343 

93.  See  generally  Pleading  [31 
Cyc  206]. 

94.  Burbridge  v.  Kansas  City 
Cable  R.  Co..  36  Mo.  A.  669. 

95.  Kloepher  v.  Osborne,  177  111. 
A.  384. 

96.  Kloepher  v.  Osborne,  177  111. 
A.  384. 

97.  Birmingham  R.,  etc.,  Co.  v. 
Moore,  151  Ala.  327.  43  S  841. 

98.  See  generally  Pleading  [31 
Cyc   670]. 

99.  U.  S. — Camden,  etc.,  R.  Co.  v. 
Rice.  137  Fed.  326.  69  CCA  666. 

111. — Chicago,  etc..  R.  Co.  v.  Doan, 
195  111.  168,  62  NE  826  [aft  93  111.  A. 
247]'  Wood  v.  Illinois  Cent.  R.  Co., 
185   111.   A.    180. 

Miss. — Yazoo,  etc..  R.  Co.  v. 
Humphrey,  83  Miss.  721,  36  S  154. 


Mo. — Scrivner  v.  Missouri  Pac.  R. 
Co.,  260  Mo.  421,  169  SW  83:  Conway 
v.  Metropolitan  St.  R.  Co.,  161  Mo.  A. 
81,  142  SW  1101;  Canaday  v.  United 
R.  Co.,  134  Mo.  A.  282,  114  SW 
88. 

Mont. — John  v.  Northern  Pac.  R. 
Co..  42  Mont.  18,  111  P  632,  32  LRA 
NS  85. 

N.  Y. — Ulrich  v.  Interborough 
Rapid  Transit  Co.,  157  NYS  753;  Ru- 
bin v.  Interborough  Rapid  Traslt  Co., 
136  NYS  60. 

N.  C— Williams  v.  Qill,  122  N.  C. 
967,  29  SE  879. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Huff, 
98  Tex.  110,  81  SW  526  [rev  (Civ.  A.) 
78  SW  249;  Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor.   (Civ.  A.)   162  SW  967. 

[a]  Gross  negllgenoe. — (1)  Where 
the  declaration  alleges  mere  negli- 
gence and  defendant  gives  notice,  as 
required  by  statute,  that  it  will  rely 
on  contributory  negligence  as  an  af- 
firmative defense,  and  plaintiff  gives 
no  counter  notice  of  matter  Intended 
to  be  proved  in  avoidance  of  the 
special  defense,  and  does  not  object 
to  testimony  in  support  of  such  de- 
fense, no  issue  of  gross  negligence 
is  presented.  Yazoo,  etc.,  R.  Co.  v. 
Humphrey.  83  Miss.  721,  36  S  154 
(under  Rev.  Code  [1892]  i  686).  (2) 
Where,  in  an  action  for  injuries  re- 
ceived while  plaintiff  was  traveling 
on  a  free  pass  furnished  him  by  de- 
fendant as  an  official  of  another 
railroad  company,  which  exempted 
defendant  from  liability  for  injuries 
caused  by  its  negligence  or  other- 
wise, the  court  charged,  on  plaintiff's 
request,  that  a  common  carrier  can- 
not be  exonerated  by  any  agreement 
from    liability   for   the   gross   negll- 

frence  of  itself  or  servants,  so  that, 
f  defendant  was  guilty  of  gross  neg- 
ligence, causing  plaintiff's  injuries, 
the  Jury  must  And  for  plaintiff; 
plaintiff,  by  tendering  the  instruc- 
tion, tacitly  adopted  the  court's  the- 
ory that  plaintiff  was  riding  on  a 
free  pass,  and  the  only  question  in 
addition  to  that  of  damages  was 
whether  defendant  was  guilty  of 
gross  negligence.  John  v.  Northern 
Pac.  R.  Co.,  42  Mont.  18,  111  P  632, 
32   LRANS  85. 

[b]  Discovered  peril. — Where 
plaintiff  alleged  that  he  was  in  the 
usual  and  proper  place  for  taking  a 
street  car  at  the  tune  he  was  struck, 
an   allegation    that   defendant   negli- 

fently  failed  to  stop  the  car  after 
lscovering  plaintiff's  presence  "at 
said  time  and  place"  was  insuffici- 
ent to  raise  the  issue  of  discovered 
peril.  Townsend  v.  Houston  Electric 
Co.,   (Tex.  Civ.  A.)   154   SW  629. 

[c]  Changing  Issue. — In  an  action 
for  an  assault  committed  by  an  em- 
ployee on  a  passenger  on  defendant's 
train,  it  is  not  prejudicial  to  defend- 
ant to  change  the  issue,  "Did  the  de- 
fendant, through  the  conductor  and 
other  agents  or  servants,  unlawfully 
assault  and  beat  the  plaintiff?"  ten- 
dered by  plaintiff,  by  substituting 
"or"  in  place  of  "and,"  where  the 
complaint  alleged  that  plaintiff  was 
assaulted  by  the  conductor  and  an- 
other person  In  defendant's  employ- 
ment.     Williams    v.    Gill,    122    N.    C. 


967,  29  SE  879. 

1.  Ala. — Birmingham  R-,  etc,  Co. 
v.  Yates.  168  Ala.  381,  63  S  915. 

Cal. — Champagne  v.  Hamburger, 
169  Cal.  683.  147  P  954;  Waniorek  v. 
United  R.  Co.,  17  Cal.  A.  121.  Ill  P 
947. 

Del. — Freeman  v.  Wilmington,  etc., 
Tract.  Co.,  26  Del.  107,  80  A  1001. 

111. — Glass  v.  Chicago  Union  Tract 
Co.,  144  111.  A.  116;  Chicago  Union 
Tract.  Co.  v.  Lowenrosen,  125  111.  A. 
194  [aff  222  111.  606,  78  NE  813]; 
Chicago,  etc.,  R.  Co.  v.  Hawk,  36  lit 
A  347  [rev  on  other  grounds  11$ 
111.  37.  27  NE  450;  and  aff  147  IlL 
399,   35   NE  1391. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Renlcker.  8  Ind.  A.  404,  35  NB  1047. 

Iowa. — Fitzgibbon  v.  Chicago,  etc, 
R.  Co.,  108  Iowa  614,  79  NW  477. 

Ky. — Belt  Electric  Line  Co.  v.  Tom- 
lin  40  SW  925,  19  KyL  433;  Louis- 
ville, etc,  R.  Co.  v.  Hampton,  7  Ky. 
Op.  296. 

Md. — Plummer  v.  Washington,  etc, 
R.   Co.,   124   Md.  200,  92  A   636. 

Mass. — Lemay  v.  Springfield  St  R. 
Co.,  210  Mass.  63,  96  NE  79.  37  LRA 
NS   43. 

Mich. — Krouse  v.  Detroit  United 
R  Co..  170  Mich.  438,  136   NW  434. 

Minn. — DeFoe  v.  St  Paul  City  R. 
Co.,  65   Minn.   319,  68  NW  35. 

Mo. — Beave  v.  St.  Louis  Transit 
Co..  212  Mo.  331,  111  SW  62;  David- 
son v.  St.  Louis  Transit  Co.,  211  Mo. 
320,  109  SW  583-  Becker  v.  Lincoln 
Real  Est,  etc.,  Co.,  174  Mo.  246,  71 
SW  581  (elevator  case) :  Chitty'  t. 
St.  Louis,  etc.,  R.  Co.,  148  Mo.  64,  4) 
SW  868;  Allen  v.  Dunham,  188  Ma 
A.    193.    175    SW   136. 

Mont. — Pierce  v.  Great  Falls,  etc 
R.  Co..  22  Mont  446,  56  P  867. 

Nebr. — Fremont,    etc.,     R.    Co.   t. 
Root,  49  Nebr.   900,  69  NW  397. 
_  N.  Y. — McGrane  v.  Nassau  Electric 
R.    Co.,    184   App.    Div.    267,    118   NTS 
896. 

N.  C. — Moss  v.  North  Carolina  R. 
Co..  122  N.  C.  889,  29  SE  410. 

Tex. — Ft.  Worth,  etc.  R.  Co.  v. 
Taylor,  (Civ.  A.)  162  SW  967:  St 
Louis  Southwestern  R  Co.  v.  John- 
son, 100  Tex.  237,  97  SW  1039:  Gal- 
veston, etc..  R.  Co.  v.  Watts.  (CIt. 
A.)  182  SW  412;  Norton  v.  Galves- 
ton, etc.  R.  Co.,  (Civ.  A.)  108  SW 
1044;  Missouri,  etc.,  R.  Co.  v.  Redos, 
48    Tex.   Civ.   A.   322,   107   SW  63. 

Eng. — Mayor  v.  Humphries,  1  C.t 
P.   261,   12   ECL  151. 

[a]  Thus,  (1)  where  the  gist  of 
an  action  is  for  injuries  received 
while  alighting  from  a  train,  a  re- 
covery cannot  De  had  for  a  cause  of 
action  for  carrying  plaintiff  past  his 
destination.  Louisville,  etc.,  R  Co. 
v.  Renlcker.  8  Ind.  A.  404,  35  NE 
1047.  (2)  Where  a  petition  alleges 
that  plaintiff  was  injured  by  belr.it 
thrown  out  of  the  door  and  on  the 
ground  by  a  collision,  he  cannot  re- 
cover by  showing  that  he  had  rea- 
sonable cause  to  apprehend  a  colli- 
sion, and  that,  believing  the  danger 
to  be  Imminent,  he  Jumped  from  the 
train  and  was  injured,  where  such 
facts  were  not  pleaded,  since  they 
are  inconsistent  with  the  specific 
negligence    averred.      Chitty   v.   St 
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grounds  of  defense.2  The  theory  on  which  a  com- 
plaint against  a  carrier  proceeds  must  be  gathered 
from  the  general,  scope  of  the  pleading  and  not 
from  detached  allegations,,3  or  from  facts  subse- 
quently disclosed  by  the  evidence;4  and.  statements 
of  facts  merely  as  inducement  or  as  steps  leading 
up  to  the  injury  counted  on  will  not,  for  the  pur- 
pose of  restricting  plaintiff's  measure  of'  damages, 
be  construed  as  the  statement  of  the  cause  of  action 
on  which  a  recovery  is  sought."  The  gist  of  such  an 
action  for  personal  injuries  received  by  a  passenger 
is  generally  simple  negligence,*  and  recovery  cannot 


be  had  on  a  count  for  negligence  on  proof  of  willful 
and  wanton  injury.1  So  where  the  gist  of  the  action 
is  an  injury  occasioned  by  the  willful  acts  of  an 
employee,  recovery  can  be  had  only  by  showing  a 
willful  injury.8 

A  general  denial  or  general  issue  puts  in  issue  the 
facts  essential  to  plaintiff's  recovery,9  but  it  does 
not  put  in  issue  the  ownership  of  the  track  or  the 
control  of  the  cars.10 

[J  1419]  b.  Hatters  to  Be  Proved.11  Negligence  or 
other   matters    material   to   sustain   the   action,1* 


Louis,  etc,  R.  Co.,  148  Mo.  64,  49 
SW  868.  (3)  Where  the  cause  of 
action  alleged  ia  negligence  on  the 
part  of  the  carrier  in  running  a  train 
over  a  track  which  had  been  under- 
minded  by  a  flood,  a  recovery  cannot 
be  had  for  defects  In  the  roadbed  or 
in  the  ties  or  materials  used  on  the 
road.  Ely  v.  St.  Louis,  etc.,  R.  Co., 
77  Mo.  14.  (4)  A  declaration  charg- 
ing only  negligent  operation  of  a 
car  does  not  authorize  recovery  for 
mere  negligence  in  using  a  defec- 
tively equipped  car.  Lemay  v. 
Springfield  St.  R.  Co.,,  810  Mass.  63, 
96  NE  79,  87  LRANS  43.  (5)  Where 
plaintiff  relies  solely  on  defendant's 
alleged  negligence  in  suddenly  stop- 
ping a  train  with  unusual  violence, 
which  was  not  negligent,  but  prop- 
erly done  to  avoid  a  collision,  he  can- 
not recover  for  other  or  different 
causes  of  negligence,  or  on  the  the- 
ory of  res  ipsa  loquitur.  Todd  v. 
Missouri  Pac  R.  Co.,  126  Mo.  A.  684, 
106  SW  671.  (t)  Where  the  negli- 
gence alleged  is  in  stopping  a  street 
car  and  starting  it  while  the  pas- 
senger was  alighting,  plaintiff  can- 
not recover  If  the  car  did  not  stop 
until  after  she  fell.  McGrane  v. 
Nassau  Electric  R.  Co.,  184  App.  Dlv. 
257,  118  NTS  896.  (7)  Where  the 
negligence  alleged  Is  in  failing  to 
stop  the  train  at  a  station  where 
plaintiff  was  to  change  cars  to  allow 
her  to  get  off,  and  in  suddenly  and 
carelessly  accelerating  the  speed  of 
the  train  while  she  was  getting  off 
there,  plaintiff  cannot  recover  for  the 
failure  of  the  company  to  show  her 
the  safe  way  to  go  from  one  train 
to  another  at  said  station,  or  from 
any  train  to  the  station,  or  from  the 
station  to  any  train.  Moss  v.  North 
Carolina  R.  Co.,  122  N.  C.  889,  29 
SB  410.  (8)  Under  an  allegation  of 
negligence  in  that  the  car  was  sud- 
denly started  as  he  was  attempting 
to  get  on,  plaintiff  cannot  recover 
because  of  any  negligence  In  not 
stopping  it  thereafter.  Christie  v. 
Galveston  City  R.  Co.,  (Tex.  Civ.  A.) 
39  SW  638.  (9)  Where  the  cause  of 
aetion  alleged  is  that  defendant 
failed  to  stop  its  train  long  enough 
to  permit  plaintiff  to  alight  with 
safety,  a  recovery  cannot  be  had  on 
account  of  the  failure  of  the  com- 
pany to  keep  the  platform  lighted. 
Price  v.  St.  Louis,  etc.,  R.  Co.,  72 
Mo.  414.  (10)  Where  the  cause  of 
action  is  alleged  to  be  the  overturn- 
ing of  a  stagecoach  through  the  neg- 
ligence of  the  driver,  a  recovery  can- 
not be  had  if  the  stage  was  over- 
turned from  the  coming  out  of  a 
linchpin.  Mayor  v.  Humphries,  1  C. 
&  P.  261.  12  ECL  161.  (11)  In  an 
action  to  recover  for  injuries  re- 
ceived by  plaintiff  while  alighting 
from  a  street  car,  although  the  peti- 
tion avers  that  the  car  was  stooped 
for  the  purpose  of  allowing  plaintiff 
to  get  off,  he  may  recover  on  the 
hypothesis  that  It  was  stopped  under 
such  circumstances  as  to  Justify 
him  in  believing  that  It  was  stopped 
for  such  purpose.  Belt  Electric  Line 
Co.  v.  Tomlln,  40  SW  925,  19  KyL 
433.  (12)  Where,  in  an  action  for 
injuries  caused  by  the  premature 
starting  of  a  street  car,  plaintiff's 
petition  did  not  aver  that  a  signal 
was  given  to  stop  the  car  on  the 
west  side  of  a  cross  street,  nor  that 
that  was  the  regular  stopping  place, 
but  charged  only  that  plaintiff  sig- 


naled the  operating  employees  to 
stop  the  car  at  the  Intersection  of 
certain  streets,  "a  regular  stopping 
place  for  the  discharge  of  passen- 
gers," and  that  the  car  stopped  there, 
plaintiff  was  not  committed  to  the 
theory  that  the  west  side  of  the 
street  intersection  was  the  regular 
stopping  place  for  the  discharge  of 
east-bound  passengers,  nor  was  she 
required  to  prove  the  same.  Qro- 
shong  v.  United  R.  Co.,  142  Mo.  A. 
718.  121   SW  1084. 

[b]  Where  specifte  Injuries  are 
alleged,  recovery  cannot  be  had  for 
Injuries  not  so  specified.  Stevens  v. 
Kansas  City  El.  R.  Co.,  126  Mo.  A. 
619,   105   SW  26. 

[cl  Elevator  oaae^— A  complaint 
for  injury  to  an  elevator  passenger 
which  alleges  that  defendant  was 
negligent  in  falling  properly  to  oper- 
ate the  elevator  is  sufficient  to  sup- 
port a  recovery  for  negligence  in 
permitting  the  elevator  to  be  over- 
crowded. Champagne  v.  A.  Ham- 
burger, 169  Cal.  683.  147  P  964. 

a.  Lawrence  v.  Kaul  Lumber  Co., 
171  Ala.  300,  56  S  111;  Mirrlelees 
v.  Wabash  R  Co.,  163  Mo.  470,  63  SW 
718. 

Ta]  Thus,  where  an  action  for  In- 
juries to  a  person  riding  on  a  freight 
train  was  dismissed  as  to  a  count 
basing  his  right  on'  the  theory  that 
he  was  a  passenger,  and  the  case  was 
submitted  on  instructions  asked  by 
both  plaintiff  and  defendant,  which 
declared  that  plaintiff  was  a  tres- 
passer, a  defense  that  defendant  was 
not  liable,  because  of  plaintiff's  fraud 
in  representing  himself  to  be  the 
owner  of  a  mileage  ticket  issued  to 
another,  which  he  induced  the  con- 
ductor to  accept  In  payment  of  hts 
fare,  was  thereby  eliminated  from 
the  case.  Mirrlelees  v.  Wabash  R. 
/Co..   163  Mo.   470,  68  SW  718. 

3.  Citizens'  St  R.  Co.  v.  Willoeby, 
134  Ind.  563.  38  NE  627. 

4.  International,  etc.,  R  Co.  v. 
Williams,  (Tex.)  188  SW  1186;  Nor- 
ton v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.   A.)    108   SW  1044. 

6.  Denver,  etc.  Rapid  Transit 'Co. 
v.  Dwyer,  20  Colo.  132,  86  P  1106; 
Forrester  v.  Metropolitan  St.  R.  Co., 
118  Mo.  A.  87.  91  SW  401;  St  Louis 
Southwestern  R. .Co.  v.  Parks,  (Tex. 
Civ.   A.)    73    SW   439. 

[a]  Contract  of  -  carriage. — When 
the  action  against  a  carrier  for  in- 
juries to  a  passenger  sounds  In  tort, 
the  allegation  of  the  contract  of  car- 
riage is  regarded  as  a  mere  Induce- 
ment to  the  action  to  show  the  right 
to  sue  as  passenger.  Canaday  v. 
United  R.  Co.,  134  Mo.  A.  282,  114 
S"W  88 

6.  Butler  v.  Wilmington  City  R. 
Co.,  25  Del.  262.  78  A  871;  Louisville, 
etc.,  R.  Co.  v.  Wood,  113  Ind.  544,  14 
NE  572,  16  NE  197;  Cramer  v.  Spring- 
field Tract.  Co.,  112  Mo.  A.  350,  87 
SW  24;  Gulf,  etc,  R.  Co.  v.  Redeker, 
45  Tex.  Civ.  A.  312,  100  SW  362. 

[a]  A  delay  of  a  train  for  three 
hours,  without  reasonable  excuse  and 
without  notice  to  a  passenger,  under 
such  conditions  as  result  in  her 
injury.  Is  not  a  breach  of  the  con- 
tract of  carriage,  but  negligence 
amounting  to  a  tort.  Gulf.  etc..  R. 
Co.  v.  Redeker,  46  Tex.  Civ.  A.  312, 
100   SW  862. 

[b]  A  oharre  of  willfulness  will 
lie  Ignored  (1)  and  treated  as  mere 
surplusage    in    a    petition    wherein 


both  willfulness  and  negligence  are 
alleged  as  grounds  for  recovery. 
Cramer  v.  Springfield  Tract.  Co.,  112 
Mo.  A.  350,  87  SW  24.  (2)  In  an  ac- 
tion for  Injuries  alleged  to  have  been 
occasioned  by  the  '.'negligence,  care- 
less, willful,  heedless  and  improper 
acts  of  said  conductor"  in  pulling 
plaintiff  from  a  car  while  she  was 
attempting  to  alight,  the  complaint 
shows  a  case  of  negligence  and  not 
a  willful  injury,  notwithstanding  the 
use  of  the  word  "willful."  Louis- 
ville, etc..  R.  Co.  v.  Wood,  113  Ind. 
544,  14  NE  672,  16  NE  197. 

7.  Newberry  v.  Atkinson.  184  Ala. 
567,  64  S  46:  Louisville,  etc..  R.  Co. 
v.  Perkins,  152  Ala.  133,  44  S  602; 
Fttzgibbon  v.  Chicago,  etc.,  R.  Co., 
108  Iowa  614,  79  NW  477. 

8.  Highland  Ave.,  etc..  R.  Co.  v. 
Winn,  93  Ala.  306.  9  S  509;  Indiana,- 
etc.,  R.  Co.  v.  Burdge,  94  Ind.  46; 
Way  v.  Chicago,  etc.,  R.  Co..  73  Iowa 
463,  35  NW  625:  San  Antonio  Trac- 
tion Co.  v.  Lambkin,  (Tex.  Civ.  A.)  99 
SW  574. 

[a]  Where  gross  negligence  Is 
charged,  an  allegation  of  the  rela- 
tion of  passenger  and  carrier  is  not 
material,  although  a  recovery  cannot 
be  had  on  proof  of  that  slight  de- 
gree of  negligence  which  would  have 
been  sufficient  to  charge  defendant 
had  the  relation  existed.  Way  v. 
Chicago,  etc.,  R.  Co.,  73  Iowa  463,  35 
NW  625. 

[b]  The  gist  of  an  action  against 
a  street  oar  company  for  Insults  of- 
fered by  a  conductor  to  a  female  pas- 
senger Is  the  wrongful  act  of  the  con- 
ductor Independent  of  negligence. 
San  Antonio  Tract.  Co.  v.  Lambkin. 
(Tex.   Civ.   A.)    99    SW   574. 

9.  Kelley  v.  Grand  Trunk  Western 
R.  Co.,  46  Ind.  A  697,  92  NE  616; 
Smith  v.  Chamberlain.  88  S.  C.  529, 
17  SE  371,  19  LRA  710.  See  also 
infra  f   1422. 

10.  Patterson  v.  Jacksonville 
Tract.  Co.,  213  Fed.  289,  130  CCA  lSr 
Pell  v.  Joliet,  etc.,  R.  Co.,  238  in.  510. 
87  NE  542  [aft*  142  111.  A.  3621; 
Eckels  v.  Bryant.  137  111.  A.  234:  Hill 
v.  Chicago  City  R.  Co.,  126  111.  A. 
162. 

ta)  T/nder  Bute  Vo.  71  of  the  » 
Bules  of  the  Florida  Circuit  Court  in 
common-law  actions,  a  plea  of  not 
guilty  to  a  declaration  for  Injuries  in 
a  collision  between  two  street  cars, 
alleged  to  be  owned  and  operated  by 
defendant,  does  not  deny  that  de- 
fendant owned  and  operated  the  cars. 
Patterson  v.  Jacksonville  Tract  Co., 
213  Fed.  289,  130  CCA  13. 

11.  See  generally  Pleading  f  31  Cyc 

ia!  U.  S. — Boston,  etc.,  R.  Co.  v. 
Miller,  203  Fed.  968,  122  CCA  270; 
Lydon  v.  Robert  Smith  Ale  Brewing 
Co.,  133  Fed.  830. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Stanfleld,  161  Ala.  488,  60  S  51;  Bir- 
mingham R.,  etc..  Co.  v.  Sawyer,  156 
Ala.  199,  47  S  67,  19  LRANS  717; 
Birmingham  R.,  etc.,  Co.  v.  Haggard, 
155  Ala.  343,  46  S  619. 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.  Co.,  26  Del.  107,  80  A  1001; 
Braunsteln  v.  Peoples  R.  Co.,  25  Del. 
55    78  A  609. 

Ind. — Southern  R.  Co.  v.  Crone,  51 
Ind.  A.  300,  99  NE  762. 

Kan. — Altweln  v.  Metropolitan  St. 
R.  Co.,  86  Kan.  220,  120  P  550 

Md. — Stewart  Taxi-Service  Co.  y. 
Get,.  11.  Md.  171.  84  A  ,3b^e 
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or  defense,1*  most  be  proved  in  the  manner 
alleged  in  the  declaration  or  other  pleading.  But 
matters  not  in  issue  need  not  be  proved;14  nor  is  it 
necessary  to  prove  averments  which  are  not  ma- 
terial,11 such  as  averments  of  mere  matters  of 
inducement.18 


Where  several  independent  acts  of  iMgHgwn™  or 
wrongs  are  alleged  by  plaintiff,  he  need  not  prove 
every  act  of  negligence  or  wrong;  it  is  sufficient  to 
prove  any  one  of  them  as  the  proximate  cause  of 
the   injury,"   although   they  are   alleged   conjunc- 


tivae.— Harris  v.  Rayner,  S  Pick. 
§41. 

Mo. — Kennedy  v.  Metropolitan  St. 
R.  Co..  128  Mo.  A.  297,  107  8W  16. 

N.  T.— Coleman  v.  Metropolitan  St. 
R.  Co.,  82  App.  Dlv.  436,  81  NTS  836. 

Tex. — Haralson  v.  San  Antonio 
Tract  Co.,  53  Tex.  Civ.  A.  253.  115 
S"W  876. 

Wis.— Hopkins  v.  Chicago,  etc.,  R. 
Co..  128  Wis.   403,  107  NW  380. 

[a]  Preponderance  of  evidence*— 
A  passenger  suing  a  carrier  for  In- 
juries must  show  by  preponderance 
of  the  evidence  that  the  negligence 
causing  the  accident  was  the  negli- 
gence described  in  the  declaration. 
Relas  v.  Wilmington  City  R.  Co.; 
(DelJ  67  A  153;  Waller  v.  Wilming- 
ton City  R.  Co..  21  Del.  874,  61  A  874. 

[b]  Assault. — Under  an  averment 
in  a  pleading  that  "defendant  [car- 
rier], by  its  employes,  servants,  and 
agents,  assaulted  plaintiff,"  it  is 
necessary  to  prove,  not  only  that  an 
agent,  employee,  or  servant  com- 
mitted such  assault,  but.  further, 
that  such  person  was  in  the  line  of 
his  duty.  Southern  R.  Co.  v.  Crone, 
61  Ind.  A  800,  99  NE  762. 

[c]  Ownership  of  taztoab. — A 
Judgment  against  a  taxi  company  for 
personal  injury  to  a  passenger  in  a 
collision  with  a  street  car  cannot  be 
sustained,  in  the  absence  of  proof  of 
ownership  of  the  taxlcab  or  its  oper- 
ation by  the  company's  employees. 
Stewart  Taxi-Service  Co.  v.  Oetz,  118 
Md.   171,    84   A  338.  . 

[d]  delation  of  pas— Tiger, — The 
allegation  that  plaintiff  was  a  pas- 
senger on  defendant's  car  at  the  time 
he  was  Injured  is  a  material  allega- 
tion, and  must  be  proved.  Birming- 
ham R.,  etc.,  Co.  v.  Sawyer,  166  Ala. 
199,   47  S  67,  19  LRANS  717. 

[e]  Bats  of  Injuries,-  Where  the 
complaint  In  an  action  for  the  death 
of  a  passenger  Axes,  under  a  vide- 
licet, the  date  of  the  injuries,  plain- 
tiff is  not  held  to  proof  as  to  the 
exact  day.  Central  of  Georgia  R.  Co. 
v.  Teasley.  187  Ala.    610,   65S  981. 

[f]  winner  of  Injury— Plaintiff 
must  show  that  he  was  injured  in  the 
manner  alleged  In  the  declaration. 
Braunstein  v.  Peoples  R.  Co.,  26  Del. 
65,  78  A  609;  Altwein  v.  Metropolitan 
St.  R,  Co.,  86  Kan.  220,  120  P  560 
(holding  that,  where  the  petition  al- 
leges that  plaintiff  was  riding  in  de- 
fendant's street  car,  that  the  car 
came  to  a  standstill  at  a  crossing, 
that  as  she  was  alighting  the  car  was 
negligently  and  violently  started  for- 
ward  with   such    force   as   to   throw 

'her  down,  the  evidence,  to  sustain 
the  action,  must  show  that  the  In- 
Jury  occurred  substantially  as  al- 
leged, and  that  the  negligent  act  of 
defendant's  employee  was  the  proxi- 
mate cause  of  the  injury). 

13.  Southern  R.  Co.  v.  Burgess, 
143  Ala.  364.  42  S  86;  Terre  Haute, 
etc.,  R.  Co.  v.  Sheeks,  166  Ind.  74,  66 
NE  434. 

[a]  Time  and  manner  of  leaving 
train-.— To  entitle  a  carrier,  sued  for 
injuries  to  a  passenger  while  alight- 
ing from  a  freight  train,  to  a  verdict 
on  a  plea  that  the  passenger  negli- 
gently attempted  to  leave  -the  car  in 
an  Improper  manner  and  at  an  im- 
proper time  and  place,  and  as  a  prox- 
imate result  thereof  was  injured.  It 
must  be  shown  that  the  passenger  at- 
tempted to  leave  the  train  in  an  im- 
proper manner  and  at  an  improper 
time  and  place.  Southern  R.  Co.  v. 
Burgess.  143  Ala.  364,  42  S  36. 

[b]  Defect*  In  switch. — Where 
plaintiff  alleged  her  injuries  to  be 
caused  by  the  derailment  of  a  train 
because  of  a  defective  switch,  the 
specification  in  the  complaint  of  the 
defects    in    the    switch,    alleged    as 


negligence,  did  not  relieve  defendant 
from  the  necessity  of  showing  that  it 
was  properly  constructed  in  all  re- 
spects. Terre  Haute,  etc-  R.  Co.  v. 
Sheeks.  155  Ind.  74,  56  NE  434. 

14.  Barry  v.  Boston,  etc.,  R.  Co. 
172  Mass:  109,  61  NE  518;  Fine  v. 
Interurban  St.  R.  Co.,  46  Misc.  687, 
91  NYS  43. 

[a]  Illustrations^- ( 1 )  A  complaint 
for  Injuries  received  In  attempting  to 
step  from  a  train,  alleging  that  at  or 
near  a  certain  station  the  brakeman 
called  out  in  the  car  in  which  plain- 
tiff was  seated  the  name  of  the  sta- 
tion, and  thereupon  the  car  stopped, 
and  plaintiff  attempted  to  alight,  and 
was  thrown  to  the  ground  by  the 
starting  of  the  train,  does  not  require 
plaintiff  to'  show  that  the  train  had 
come  to  a  stop  "at  a  place  designed 
for  passengers."  Barry  v.  Boston, 
etc,  R.  Co.,  172  Mass.  109,  61  NE 
518.  (2)  A  complaint  alleging  that 
plaintiff  was  injured  by  a  fall  from 
defendant's  street  car  while  in  the 
act  of  boarding  It,  caused  by  its  be- 
ing started  before  he  had  been  given 
a  "reasonable  opportunity  to  place 
himself  in  a  position  of  security, 
does  not  require  proof  that  it  was 
started  with  more  than  ordinary  vio- 
lence. Fine  v.  Interurban  St.  R.  Co., 
45  Misc.   587,  91  NYS  43.  1 

15.  Ala. — Southern  R.  Co.  v.  Lee, 
167  Ala.  268,  52  S  648. 

111. — Chicago  Union  Tract.  Co.  v. 
Brethauer.  223  111.  521,  79  NE  287, 
114  AmSR  352  raff  126  111.  A.  204]. 

Ind. — Pittsburgh,  etc..  R.  Co.  v. 
Hlggs,  165  Ind.  694,  76  NE  299.  4 
LRANS  1081;  Louisville,  etc..  Tract. 
Co.  v.  Snead,  (A.)  93  NE  177;  Citi- 
zens' St.  R.  Co.  v.  Huffer,  26  Ind.  A. 
676,  60  NE  316;  Terre  Haute  Electric 
R.  Co.  v.  Lauer,  21  Ind.  A  466,  52 
NE  708. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Hammer.  66  SW  375,  23  KyL  1846. 

Mo. — Millar  v.  St  Louis  Transit 
Co.,   216  Mo.  «07,  114   SW  946. 

N.  Y. — Morrow  v.  Brooklyn  Heights 
R.  Co.,  119  App.  Dlv.  22,  103  NYS  198. 

N.  C. — McNeill  v.  Durham,  etc,  R. 
Co.,  130  N.  C.  266,  41  SE  883. 

S.  C. — Sutton  v.  Southern  R.  Co., 
82  S.  C.  345,  64  SE  401. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Stone,  68  Tex.  Civ.  A  480,  125  SW 
687:  El  Paso  Electric  R.  Co.  v.  Harry, 
37  Tex.  Civ.  A.  90,  83  SW  735;  Hous- 
ton, etc.,  R.  Co.  v.  Rowell,  (Civ.  AA 
45  SW  763  taff  92  Tex.  147,  46  SW 
6301. 

Wis. — Wolf  v.  Chicago,  etc,  R.  Co., 
131  Wis.  385,  111  NW  514. 

[a]  Where  plaintiff  makes  out  a 
prims,  facto  case  oi)  proof  of  facts 
alleged  in  the  complaint,  he  cannot 
be  defeated  because  he  falls  to  prove 
other  allegations  not  essential  to  his 
cause  of  action.  Sutton  v.  Southern 
R.  Co.,  82  S.  C.  346.  64  SE  401. 

[b]  ZUnstratioDSw— (1)  In  a  female 

Passenger's  action  against  a  railroad 
or  damages  through  defendant's  em- 
ployees permitting  other  passengers 
to  use  offensive  language,  in  an 
effort  to  compel  plaintiffs  colored 
servant  to  leave  the  car,  an  allega- 
tion that  plaintiff's  condition  was  so 
feeble  as  to  be  open  to  ordinary  ob- 
servation only  affected  the  gravity 
of  defendant's  negligence,  and  fail- 
ure to  prove  the  same  was  not  fatal 
to  the  action.  Southern  R.  Co.  v.  Lee, 
167  Ala.  268,  62  S  648.  (2)  Where 
the  complaint  alleges  that  plaintiff 
passenger  whb  injured  by  the  negli- 
gence of  defendant,  which  consisted 
In  the  violent  jerking  of  defendant's 
cars,  caused  by  the  sudden  starting 
or  stopping  of  the  train,  it  is  suffi- 
cient to  prove  the  Jerking,  and  it  is 
immaterial  whether  it  was  done  by 
starting    or    stopping    the    train,    as 


alleged.  Citizens  St  R.  Co.  v.  Huffer, 
26  Ind.  A.  576,  60  NE  316;  Houston, 
etc,  R.  Co.  v.  Rowell,  (Tex.  Civ.  AJ 
46  SW  763  [aff  92  Tex.  147.  46  SW 
630].  (3)  In  an  action  for  injury  to 
a  passenger  on  a  street  car,  due  to 
the  starting  of  the  car  before  she 
had  reached  a  place  of  safety.  It  was 
not  essential  to  plead  or  prove  the 
manner  In  which  the  car  was  started, 
and  failure  to  prove  an  allegation 
that  the  car  started  with  a  Jerk  ni 
not  fatal  to  the  action.  Morrow  v. 
Brooklyn  Heights  R.  Co.,  119  App. 
Dlv.  22.  103  NYS  998.  (4)  Where  a 
passenger  seated  in  a  standing  coach 
was  injured  by  the  violent  and  negli- 
gent movement  thereof,  the  means  by 
which  it  was  moved  was  Immaterial, 
and  the  allegation  in  the  petition  In 
an  action  for  the  Injuries  that  the 
coach  was  jarred  by  some  other  car 
or  locomotive  coming  into  violent 
collision  with  it  need  not  be  proved. 
Missouri,  etc..  R.  Co.  v.  Stone,  58  Tex. 
Civ.  A.  489.  126  SW  857.  (5)  Under 
an  allegation  that  plaintiff  rode  on 
the  platform  of  a  street  car  at  the 
request  of  the  conductor,  and  was  in- 
jured through  the  negligence  of  the 
company's  employees,  plaintiff  may 
recover  without  proving  that  the  con- 
ductor requested  him  to  ride  on  the 
platform.  Terre  Haute  Electric  R- 
Co.  v.  Lauer,  21  Ind.  A.  466,  52  NE 
703.  (6)  Where,  in  an  action  by  a 
passenger  for  Injuries  sustained  by 
reason  of  the  derailment  of  the  train, 
defendant  admitted  the  derailment 
and  the  establishment  of  a  prima 
facie  case  of  negligence,  the  allega- 
tions of  the  complaint  as  to  the  man- 
ner and  cause  of  the  accident  became 
immaterial,  defendant  being  liable 
unless  able  to  show  that  the  derail- 
ment was  not  caused  by  any  act  of 
negligence  on  its  part  McNeill  v. 
Durham,  etc,  R.  Co.,  130  N.  C.  2S6, 
41  SE  383. 

[cl  Where  the  gist  of  the  action 
Is  that  plaintiff  was  msgligently 
thrown  from  a  oar  and  injured,  he  la 
not  required  to  prove  specific  aver- 
ments as  to  the  manner  in  which  the 
car  was  operated.  Louisville,  etc. 
Tract  Co.  v.  Snead,  (Ind.  A.)  93  NE 
177. 

[d]  HaintlCs  Injuries— A  gen- 
eral allegation  that  plaintiff  was 
otherwise  greatly  hurt  and  wounded, 
when  coupled  with  specific  allega- 
tions of  Injuries,  will  be  treated  aa 
surplusage  and  ignored.  Chesapeake 
etc,  R.  Co.  v.  Hammer,  66  SW  371, 
28  KyL  1846. 

la,  St  Louis  Southwestern  R.  Co. 
v.  Parks,  (Tex.  Civ.  A.)  78  SW  439. 

17.  Ala.— Central  of  Georgia  R. 
Co.  v.  Geopp,  153  Ala.  108,  45  S  65. 

Ind. — Southern  R.  Co.  v.  Adams.  52 
Ind.  A.  822,  100  NE  773;  Pittsburgh, 
etc.,  R.  Co.  v.  Gray,  (A.)  59  NE  100". 

Iowa. — Garvlk  v.  Burlington,  etc. 
R  Co.,  124  Iowa  691.  100  NW  498: 
Moore  v.  Des  Moines,  etc..  R.  Co.,  6* 
Iowa  491,  30  NW  61. 

Mass. — Weil  v.  Boston  El.  R.  Co, 
218  Mass.  397,  106  NE  983. 

Mich. — Whipple  v.  Michigan  Cent. 
R.  Co.,  143  Mich.  41.  106  NW  690: 
Stoody  v.  Detroit  etc,  R.  Co..  124 
Mich.  420,  83  NW  26. 

Mo. — Zwick  v.  Swinney,  178  Mo.  A. 
142,  165  SW  1124;  Spauldlng  v.  Met- 
ropolitan St.  R.  Co.,  129  Mo.  A.  607. 
107  SW  1049;  Poland  v.  Southwest 
Missouri  Electric  R.  Co.,  119  Mo.  A. 
284,  96  SW  968;  Hensler  v.  Stix,  113 
Mo.  A.  .162.  88  SW  108. 

Or. — Graham  v.  Corvallis,  etc,  B. 
Co-  71  Or.  477.  142  P  774. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Watts,  (Civ.  A.)  182  SW  412:  Mis- 
souri, etc.,  R.  Co.  v.  Swift.  (Civ.  A.) 
128  SW  450. 

Vt— Parker  v.  Boston,  etc,  R  Co.. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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tively.1*  But,  where  the  several  acts  of  negligence 
are  alleged  as  being  jointly  the  proximate  cause  of 
the  injury,  proof  of  the  several  acts  is  required.1' 
[*,  14201  c.  Evidence  Admissible  under  Pleadings 
— (1)  In  General.24  Competent  evidence  which  sub- 
stantially   corresponds    with    the    allegations,    and 


which  is  restricted  to  the  issues,  is  admissible;*1 
but  evidence  which  does  not  conform  to  the  issues, 
or  which  relates  only  to  a  matter  not  in  issue,  is 
inadmissible.23 

[$  1421]  (2)  Under  Specific  and  General  Allega- 
tions of  Negligence.     Where  the  allegations  as  to 


34  Vt.  829,  79  A  865. 

Wash. — Harris  v.  Puget  Sound 
Electric  R.  Co.,  G2  Wash.  289,  100  P 
838. 

Wis. — Duell  v.  Chicago,  etc.,  R.  Co., 
115  Wis.  516,  92  NW  269. 

[a]  Thus,  (1)  where  a  complaint 
alleges  that  a  collision  occurred 
wholly  on  account  of  the  negligence 
of  defendant  in  the  construction, 
equipment,  operation,  and  control  of 
the  railroad  and  the  trains  thereon, 
proof  tit  any  one  of  the  several  acts 
of  negligence  stated  would  be  suffi- 
cient to  warrant  a  recovery.  New 
York,  etc  R.  Co.  v.  Flynn,  41  Ind.  A. 
601,  81  NB  741,  82  NE  1009:  New 
York,  etc.,  R.  Co.  v.  Callahan,  40  Ind. 
A.  223,  81  NE  670.  (2)  A  complaint 
charging  in  one  place  the  injury  to 
plaintiff,  occasioned  by  collision  of 
two  trains,  as  resulting  from  the 
negligence  of  those  in  charge  of  the 
train  on  which  he  was  a  passenger, 
and  in  another  place  charging  negli- 
gence of  those  in  charge  of  both 
trains,  permits  a  recovery  on  proof 
of  negligence  in  the  handling  of  the 
one  train.  Central  of  Georgia  R.  Co. 
v.  Geopp,  158  Ala.  108,  45  S  65.  (S) 
Where  a  passenger  injured  in  a  de- 
railment alleged  a  number  of  causes 
of  the  derailment,  a  showing  that 
negligent  derailment  was  by  any  one 
of  the  causes  alleged  would  warrant 
a  finding  for  plaintiff.  Southern  R. 
Co.  v.  Adams,  52  Ind.  A  822,  100  NB 
773.  (4)  Where,  in  an  action  against 
a  carrier  for  an  assault  on  a  female 
passenger  by  one  of  the  carrier's  em- 
ployees, the  petition,  in  addition  to 
charging  rape,  alleged  an  assault  and 
battery,  plaintiff  was  entitled  to  re- 
cover for  the  assault,  although  she 
failed  to  establish  the  alleged  rape, 
under  a  statute  declaring  that  a 
party  shall  not  be  compelled  to  prove 
more  than  is  necessary  to  entitle  him 
to  the  relief  asked,  or  any  lower  de- 

§ree     Included     therein,     Garvik     v. 
lurllngton.  etc.,  R.  Co.,  124  Iowa  691, 
100  NW  498. 

18.  Galveston,  etc.,  R.  Co.  v. 
Watts,  (Tex.  Civ.  A.)  182  SW  412: 
Duell  v.  Chicago,  etc..  R.  Co.,  115 
Wis. -616.  92  NW  269. 

[a]  Tailing  on  steps. — Where  a 
passenger,  injured  from  falling  on 
the  steps  while  she  was  leaving  the 
station,  alleged  conjunctively  several 
grounds  of  negligence  causing  her 
injury,  she  was  entitled  to  recover 
on  proof  of  either,  If  shown  to  be 
the  efficient  sole  cause,  or  concurring 
cause,  of  her  injuries;  Galveston, 
etc.,  R.  Co.  v.  Watts,  (Tex.  Civ.  A.) 
182  SW  412. 

10.  Ratteree  v.  Galveston,  etc.,  R. 
Co.,  26  Tex.  Civ.  A.  197,  81  SW  566; 
Williams  v.  Galveston,  etc.,  Ii.  Co., 
34.  Tex.  Civ.  A.  146,   78  SW  46. 

90.  See  generally  Pleading  [31  Cyc 
6801. 

91.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Lee,  76  Fed.  212,  22  CCA  132. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Sampley,  169  Ala.  372,  63  S  142: 
Louisville,  etc.,  R.  Co.  v.  Sandlln,  125 
Ala.   585,  28  S   40. 

Cal. — Samuels  v.  California,  etc, 
R.  Co.,  124  Cal.  294,  56  P  1115. 

111. — Schlauder  v.  Chicago,  etc.,  R. 
Co..  252  111.  154,  97  NE  233  [rev  160 
111.  A.  309];  Goodhart  v.  Chicago 
City  R.  Co.,  167  111.  A.  839. 

Ky. — Louisville  R.  Co.  v.  Prey,  166 
Ky.  24,  178  SW  1137;  Louisville,  etc., 
R.  Co.  v.  Hampton,  7  Ky.  Op.  296. 

Mass. — Steverman  v.  Boston  EI.  R. 
Co..   206  Mass.   508,  91   NB  919. 

Mich. — Dykstra  v.  Grand  Rapids, 
etc.,  R.  Co.,  165  Mich.  18,  130  NW 
320. 

Mo. — Lindsay  v.  St.  Louis,  etc.,  R. 
Co..  (A.)  178  SW  276;  Anderson  v. 
Metropolitan  St.  R.  Co.,  159  Mo.  A. 
449.  141  SW  461;  Murphy  v.  Metro- 


politan St.  R.  Co.,  125  Mo.  A.  269. 
102  SW  64;  Brod  v.  St.  Louis  Transit 
Co.,  116  Mo.  A  202,  91  SW  993. 

N.  Y. — Baumsteln  v.  New  York 
City  R.  Co.,  66  Misc.  498,  107  NYS  23. 

Okl. — Shawnee-Tecumseh  Tract.  Co. 
v.  Wollard,  163  P  1189;  Chicago,  etc., 
R.  Co.  v.  Mailes,  162  P  1121. 

S.  C— Jernlgan  v.  Atlantic  Coast 
Line  R.  Co.,  102  S.  C.  62.  86  SE  198. 

Tex. — Houston,  etc.,  R.  Co,  v.  Sum- 
mers, 92  Tex.  921.  61  SW  324  [aft 
(Civ.  A.)  49  SW  11061:  Galveston, 
etc.,  R.  Co.  v.  Berry,  49  Tex.  Civ.  A. 
521,  109  SW  393;  International,  etc., 
R.  Co.  v.  Hugen,  46  Tex.  Civ.  A.  326, 
100  SW  1000;  St.  Louis  Southwestern 
R.  Co.  v.  Granger,  (Civ.  A.)  100  SW 
987;  St.  Louis  Southwestern  R.  Co.  v. 
Wright,  (Civ.  A)  84  SW  270;  Hous- 
ton, etc,  R,  Co.  v.  Moss,  (Civ.  A) 
63  SW  894:  Gulf,  etc.,  R.  Co.  v. 
Brown,  16  Tex.  Civ.  A.  93,  40  SW 
608;  Christie  v.  Galveston  '  City  R. 
Co,  (Civ.  A.)  89  SW  638. 

Vt. — Blunt  v.  Montpelier,  etc,  R. 
Co.,  89  Vt.  152,   94  A  106. 

[a]  ■videnoe  held  a&mlsslbl*. — 
(1)  Where,  in  an  action  for  an  as- 
sault, the  complaint  alleged  that  the 
conductor  assaulted  the  passenger 
and  also -permitted  other,  persons  to 
assault  him,  evidence  that,  while  the 

Rassenger  and  the  conductor  were 
ghtlng,  some  person  ran  from  the 
car  and  struck  the  passenger,  and 
that  the  conductor  did  not  undertake 
to  prevent  such  person  striking,  the 
passenger,  was  responsive  to  the  is- 
sue, and  was  properly  admitted,  al- 
though the  passenger  subsequently 
failed  to  prove  that  the  conductor 
knew,  or  had  any  reason  to  antici- 
pate, that  such  person  was  about  to 
assault  the  passenger,  thereby  not 
showing  the  carrier's  responsibility 
for  such  assault.  Alabama  City,  etc., 
R.  Co.  v.  Sampley,  169  Ala.  872,  63 
S  142.  (2)  Under  an  allegation  that 
the  accident  to  a  passenger  was 
caused  by  the  high  rate  of  speed 
of  a  street  car,  he  may  prove  that 
the  fall  was  occasioned  by  a  sudden 
jerk,  accompanied  by  the  high  rate  of 
speed.  Samuels  v..  California,  etc., 
R  Co.,  124  Cal.  294,  56  P  1115.  (3) 
An  allegation  that  plaintiff's  injury 
was  caused  by  means  of  fire  being 
set  to  her  clothing  from  an  electrical 
heating  apparatus  of  said  car,  or 
through  the  appurtenances  of  said 
car,  was  sufficient  to  warrant  the 
admission  of  evidence  as  to  the  pres- 
ence of  fire,  from  whatever  source 
it  may  have  sprung,  preceded  by  an 
explosion  which  set  in  motion  a  train 
of  uninterrupted  events  resulting  in 
plaintiffs  Injury.  Steverman  v.  Bos- 
ton El.  R.  Co.,  205  Mass.  608,  91  NB 
919.  (4)  Where  the  petition  alleged 
that  plaintiff  was  a  passenger,  and 
that  she  was  thrown  on  the  streets 
through  the  negligence  of  the  car- 
rier's employees  in  starting  up  the 
car  with  a  sudden  jerk  as  she  was 
preparing  to  alight,  such  averments 
are  not  allegations  that  the  oar  had 
come  to  a  stop  and  was  then  started, 
and  it  could  be  shown  that  the  start- 
ing with  a  rapid  jerk  was  after  the 
car  had  slowed  down  as  if  to  stop. 
Anderson  v.  Metropolitan  St.  R.  Co., 
159  Mo.  A.  449.  141  SW  461.  (6) 
Where  plaintiff's  petition  alleged 
that,  as  he  was  attempting  to  alight 
from  defendant's  train,  it  started  to 
move,  thereby  throwing  him  with 
great  force  to  the  ground,  and  that 
such  movement  was  negligence, 
plaintiff  was  entitled  to  prove  the 
nature  of  the  movement  and  to  show 
that  the  train  was  suddenly  started 
with  a  jerk.  Galveston,  etc.,  R.  Co. 
v.  Berry,  49  Tex.  Civ.  A.  521,  109 
SW  398.  (6)  An  allegation  that  "the 
car  was  negligently  and  carelessly 
put  In  motion''  was  sufficient  to  ad- 


mit proof  that  "the  car  gave  a  jerk" 
when  plaintiff  was  in  the  act  of 
alighting.  Houston,  etc.,  R.  Co.  v. 
Moss,  (Tex.  Civ.  A.)  63  SW  894.  (7) 
In  an  action  for  an  injury  received 
while  alighting  from  a  street  car, 
plaintiff's  omission  to  plead  that  the 
car  stopped  at  a  regular  station  did 
not  restrict  proof  to  a  stop  at  a 
point  other  than  a  regular  slopping 
place.  Murphy  v.  Metropolitan  St. 
R.  Co..  126  Mo.  A.  269,  102  SW  64. 
(8)  In  a  passenger's  action  alleging 
injury  in  and  about  his  head,  neck, 
shoulders,  spine,  and  other  parts  of 
his  body,  soreness,  lameness,  nervous 
and  spinal  troubles,  In  which  action 
a  medical  witness  testified  that  the 
use  of  an  arm  might  be  affected  by 
such  an  injury  as  that  which  the 
plaintiff  had  received,  evidence  that 
plaintiff's  left  arm  felt  numb  and 
that  he  was  unable  to  use  it  to  pick 
up  anything  requiring  a  grasp  was 
within  the  injuries  covered  by  the 
declaration.  Blunt  v.  Montpelier, 
etc,  R.  Co.,  89  Vt.  162,  94  A  106. 

rb]  Bxpert  testimony. — Where  a 
petition  for  an  assault  by  a  street 
car  conductor  alleges  that,  as  a  re- 
sult of  the  injury  on  the  head,  plain- 
tiff suffered  mental  derangement,  an 
expert  witness  may  testify  that 
plaintiff's  disposition  was  changed, 
since  a  derangement  of  the  mind 
would  necessarily  have  some  effect  on 
the  disposition  of  the  person.  Neuer 
v.  Metropolitan  St  R.  Co.,  143  Mo. 
A.  402,  127  SW  689. 

[c]  Wrongful  axre*t«— Where  a 
complaint  alleged  the  passenger's  un- 
warranted arrest  caused  by  the  con- 
ductor. It  was  competent  to  show 
both  the  arrest  and  an  unwarranted 
assault  committed  on  the  passenger 
by  the  conductor,  although  the  com- 

filaint  was  silent  as  to  the  assault, 
t  being  within  the  power  of  the 
court  to  have  ordered  an  amendment 
of  the  complaint  to  conform  to  the 
proof.  Baumsteln  v.  New  York  City 
R.  Co.,  66  Mlsc  498.  107  NYS  23. 


fd]    Insult    to    female.    Where   a 

.  ttltlon' alleged  that,  plaintiff,  a  girl, 
while  a  passenger  on  one  of  defend- 


ant's trains,  was  Insulted,  and  suf- 
fered mental  anguish  and  pain  be-, 
cause  of  profane  and  indecent  lang- 
uage used  by  other  passengers  in  the 
car,  and  that  the  conductor  permitted 
the  use  of  such  language,  plaintiff's 
testimony  as  to  the  language  used 
by  the  passengers  In  question  was 
admissible  under  the  petition.  St. 
Louis  Southwestern  R.  Co.  v.  Wright, 
(Tex.  Civ.  A.)  84  SW  270. 

33.  Ala. — Broyles  v.  Central  of 
Georgia  R.  Co..  166  Ala.  616.  62  S 
81,  139  AmSR  50. 

Del. — McAllister  v.  People's  R.  Co., 
20  Del.  272,  54  A  743. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Crosby,   53  Fla.   400,  43  S  318. 

111. — Bankwitz  v.  Northwestern  EL 
R.  Co.,  182  111.  A.   66. 

Ky.— Bullitt  v.  Louisville  R.  Co., 
142  Ky.  670,  134  SW  1153:  Louisville, 
etc.,  R.  Co.  v.  Mount,  125  Ky.  593,  101 
SW  1182,  31  KyL  210;  Louisville, 
etc.,  R.  Co.  v.  Bell,  100  Ky.  203,  38 
SW  3,  18  KyL  735. 

Mo. — Rawlings  v.  St.  Louis,  etc, 
R.  Co.,  175  SW  935;  Scrivner  v.  Mis- 
souri Pac  R.  Co..  260  Mo.  421,  169 
SW  83;  Williams  v.  Chicago,  etc.,  R. 
Co.,  169  Mo.  A.  468,  166  SW  64; 
Hansberger  v.  Sedalla  Electric  R., 
etc,  Co.,  82  Mo.  A.  666;  Jacquln  v. 
Grand  Ave.  Cable  Co.,  57  Mo.  A.  220. 

N.  M. — Murray  v.  Silver  City,  etc., 
R.  Co..  3  N.  M.  337,  9  P  389. 

N.  Y. — Nies  v.  Brooklyn  Heights 
R.  Co.,  68  App.  Div.   259.  74   NYS  41. 

Okl. — Chicago,  etc,  R.  Co.  v. 
Mailes,  163  P  1131. 

Tex. — Haralson  v.  San  Antonio 
Tract  Co..  58  T«.  CW.  A  258.  115 
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defendant's  negligence  are  specific,  the  proof  also 
must  be  specific  and  must  conform  to  the  facts 
alleged.23  This  role  has  been  held  to  apply  notwith- 
standing such  specific  allegations  are  unnecessary  ;** 
and  according  to  some  decisions,  where  a  general 
allegation  of  negligence  is  followed  by  allegations 
of  specific  acts  of  negligence,  the  specific  allegations 


must  be  proved.28  Where  the  negligence  on  the  part 
of  defendant  is  alleged  in  general  terms,  plaintiff 
is  not  confined  in  his  evidence  to  any  particular  acts 
of  negligence;2*  and  evidence  of  any  fact  which  is  a 
circumstance  tending  to  show  the  actionable  negli- 
gence or  wrong  covered  by  the  pleadings  is  admissi- 
ble, although  no  mention  of  such  fact  is  made  in  the 


SW  876:  Milllgan  v.  Texas,  etc.,  R. 
Co..  27  Tex.  Cfv.  A.  600.  66  SW  896: 
Texas,  etc.,  R.  Co.  v.  Buckelew,  3 
Tex.  Civ.  A.  272,  22   SW  994. 

[alBvldence  held  inadmissible. — 
(1)  where  a  carrier  claimed  that 
plaintiff  suing1  for  Injuries,  was  not 
a  passenger  because  she  was  riding 
on  a  pass  issued  to  another,  a  ques- 
tion to  plaintiff  as  a  witness  whether 
It  was  customary  for  her  to  ride 
on  a  pass  Is  properly  excluded,  since 
it  did  not  cover  the  Issue.  Broyles 
v.  Central  of  Georgia  R.  Co.,  166 
Ala.  616,  62  S  81,  139  AmSR  60.  (2) 
In  an  action  for  negligence  in  driv- 
ing and  managing  a  train,  evidence 
of  the  negligent  construction  of  a 
platform  will  not  be  admitted.  Mur- 
ray v.  Silver  City,  etc,  R.  Co.,  3  N. 
M.  337,  9  P  369.  (3)  An  allegation 
that  a  passenger  was  Injured  by  a 
sudden  starting  of  the  car  while 
alighting,  does  not  permit  proof  of 
Injury  caused  while  stepping  from  a 
moving  car.  Haralson  v.  San  An- 
tonio Tract.  Co.,  63  Tex.  Civ.  A.  263, 
115  SW  876. 

[b]  Status  of  plaintiff  as  passen- 
ger.— Where  defendant  does  not 
specially     plead     that     plaintiff    was 

,  not  a  passenger,  evidence  on  cross- 
examination  of  the  mother  of  plain- 
tiff, who  had  testified  on  the  direct 
examination  that  she  and  her  daugh- 
ter were  passengers,  as  to  whether 
the  daughter  had  a  ticket  as  a  pas- 
senger Is  properly  excluded,  there 
being  no  Issue  in  the  case  as  to  the 
status  of  plaintiff  as  a  passenger. 
Atlantic  Coast  Line  R.  Co.  v.  Crosby, 
53  Fla.  400.  43  S  318. 

[c]  Conversation  between  con- 
ductor and  another  passenger.— 
Where,  in  an  action  for  insulting 
conduct  offered  by  a  street  car  con- 
ductor toward  plaintiff,  a  passenger, 
the  petition  alleged  that  a  certain 
conversation  occurred  between  plain- 
tiff and  the  conductor,  evidence  as  to 
such  conversation,  which  occurred  be- 
tween the  conductor  and  another  pas- 
senger, was  inadmissible.  San  An- 
tonio Tract.  Co.  v.  Lambkin,  (Tex. 
Civ.  A.)  99  SW  674. 

83.  Ala.— Knight  v.  Tombigbee 
Valley  R.  Co..  190  Ala.  140.  67  S  288. 

Del. — Pile  v.  Wilmington  City  R 
Co.,  23  Del.  468,  80  A  623;  Coyle  v. 
People's  R.  Co.,  23  Del.  454,  80  A 
638. 

D.  C. — Jaquette  v.  Capitol  Tract. 
Co.,  34  App.  41.  25  LRANS  407. 

111. — Chicago  City  R.  Co.  v.  Car- 
rick,  133  111.  A.  332.  Compare  Cram- 
blet  v.  Chicago,  etc.,  B,  Co.,  82  111. 
A.  542  (holding  that  the  mere  proof 
of  the  accident  by  which  the  Injury 
was  occasioned,  while  plaintiff  was 
In  the  exercise  of  ordinary  care,  is 
sufficient  to  throw  the  burden  on  the 
carrier  to  show  that  it  exercised  due 
care,  although  a  specific  act  of  negli- 
gence Is  alleged  in  the  declaration). 

Ky. — Kentucky  Tract.,  etc.,  Co.  v. 
Waits,  167  Ky.  236,  180  SW  356. 

Mo. — Northam  v.  St.  Louts  United 
R.  Co..  176  SW  227;  Cooper  v.  Cen- 
tury Realty  Co.,  224  Mo.  709.  123 
SW  848;  Beave  v.  St.  Louis  Transit 
Co.,  212  Mo.  331,  111  SW  62;  David- 
son v.  St.  Louis  Transit  Co.,  211  Mo. 
320.  109  SW  683;  Klrkpatrlck  v. 
Metropolitan  St.  R.  Co..  211  Mo.  68, 
109  SW  682  Trev  129  Mo.  A.  524.  107 
SW  1026];  Hartley  v.  Metropolitan 
St.  R.  Co..  148  Mo.  124,  49  SW  840; 
Ward  v.  Harvey.  (A.)  182  SW  105; 
Pidgeon  v.  United  R.  Co..  164  Mo.  A. 
20.  133  SW  130;  Ingles  v.  Metropoli- 
tan St.  R.  Co..  145  Mo.  A.  241.  129 
SW  493:  Detrlch  v.  Metropolitan  St. 
R.  Co.,   143  Mo.  A.  176,  127  SW  603. 

Mont. — Pierce  v.  Great  Falls,  etc.. 


R.  Co..  22  Mont.  445,  56  P  867. 

R.  I. — Agullno  v.  New  York,  etc., 
R.  Co.,  21  R.  I.  263,  43  A  63.  . 

Tex. — Ft.  Worth,  etc..  B,  Co.  v. 
Neal,  (Civ.  A.)  140  SW  398;  Missouri, 
etc.,  R.  Co.  v.  Thomas,  (Civ.  A.)  132 
SW  974;  Johnson  v.  Galveston,  etc., 
R.  Co.,  2>  Tex.  Civ.  A.  616.  66  SW 
906. 

[a]  Season  for  rule. — "If  plaintiff, 
pleads  the  specific  acts  of  negligence 
leading  up  to  the  injury  or  a  pas- 
senger, such  pleading  is  tantamount 
to  an  admission  that  he  knows  the 
causes  of  the  accident  and,  knowing 
and  pleading  them,  he  must  prove 
them  and  limit  his  right  to  recovery 
to  such  proof."  McDonald  v.  Metro- 
politan St.  R.  Co..  219  Mo.  468.  486, 
118  SW  78,  16  AnnCas  810.  To  same 
effect  Stauffer  v.  Metropolitan  St.  R. 
Co..  243  Mo.   305,  147  SW  1032. 

fb]  Bvldenoe  held  Inadmissible. 
— (1)  A  specification  of  negligence 
In  the  operation  of  the  train  does  not 
embrace,  and  cannot  be  supported  by 
proof  of,  a  defective  condition  of  the 
roadway.  Knight  v.  Tombigbee  Val- 
ley R.  Co.,  190  Ala.  140,  67  S  238; 
Bell  v.  Alabama  Midland  R.  Co.,  108 
Ala.  286.  19  S  316.  (2)  Under  an 
allegation  that  the  railroad  company 
permitted  Its  roadbed  and  track  to 
become  unsafe,  evidence  is  not  ad- 
missible to  show  that  the  wreck  oc- 
curred through  a  mistake  of  the 
train  dispatcher  or  because  of  a  de- 
fect in  the  locomotive.  Williams  v. 
Chicago,  etc.,  R.  Co.,  169  Mo.  A  468, 
155  SW  64.  (3)  An  allegation  that 
the  injury  was  occasioned  by  a  de- 
fective roadbed  will  not  admit  proof 
that  It  was  occasioned  by  a  defective 
axle.  Texas,  etc.,  R.  Co.  v.  Bucke- 
lew,  3   Tex.  Civ.   A.  272,  22  SW   994. 

(4)  Where  plaintiff  alleged  that  the 
motorman  negligently  released  the 
brake  as  plaintiff  was  attempting  to 
board  the  car,  evidence  as  to  the  Im- 
proper construction  of  the  car  step 
was  not  admissible,  since  such  an 
Issue     was     not     presented     by     the 

g leadings.      Hansberger      v.      Sedalla 
llectrlc  R.,  etc.,   Co.,   82   Mo.  A.  666. 

(5)  Allegations  of  defective  appli- 
ances will  not  admit  proof  of  a  de- 
fective roadbed.  Knight  v.  Tombig- 
bee Valley  R.  Co.,  190  Ala.  140,  67  S 
238;  Jacquln  v.  Grand  Ave.  Cable 
Co..  57  Mo.  A.  320. 

.  Bvldenoe  admissible  under  plead- 
ing's generally  see  supra  I  1420. 

941.  Chicago  City  R.  Co.  v.  Car- 
rick,  133  111.  A.  332;  Hamilton  v. 
Metropolitan  St.  R.  Co.,  114  Mo.  A. 
604,  89  SW  893.  But  see  Terre  Haute, 
etc.,  R.  Co.  v.  Sheeks,  165  Ind.  74, 
56  NB  434  (holding  that,  although 
plaintiff  set  out  defendant's  negli- 
gence with  great  particularity,  she 
was  not  required  to  prove  more  than 
the  general  allegations  of  negli- 
gence). 

SB.  Roscoe  v.  Metropolitan  St.  R 
Co.,  202  Mo.  576,  101  SW  82;  Mis- 
souri, etc.,  R.  Co.  v.  Vance,  (Te».  Civ. 
A)  41  SW  167.  Compare  Chicago 
City  R.  Co.  v.  Carroll,  206  111.  818.  68 
NB  1087  [aff  102  111.  A.  202]  (hold- 
ing that,  where,  in  an  action  for  in- 
juries to  a  passenger  on  a  street  car, 
due  to  the  fall  of  a  trolley  pole  as  he 
was  alighting,  at  least  three  of  the 
six  counts  of  the  declaration  charged 
general  negligence,  the  fact  that 
other  counts  of  the  declaration 
charged  specific  negligence  with 
reference  to  the  fall  of  the  pole, 
which  was  not  proved,  was  not  ma- 
terial). 

[a]  Thus,  where  the  petition  con- 
tains a  general  allegation  of  negli- 
gence   and    alleges    specifically    the 


failure  of  defendant's  employees  to 
stop  a  train  before  beginning  the  de- 
scent of  an  incline  where  the  acci- 
dent occurred,  in  not  providing  suit- 
able means  nor  exercising  reason- 
able care  in  the  use  of  those  fur- 
nished, in  the  failure  of  the  em- 
ployees to  be  at  their  proper  posts  of 
duty,  and  in  causing  one  train  to  fol- 
low another  down  the  incline,  there  is 
no  presumption  of  negligence  from 
the  accident./ but  the  specific  allega- 
tions must  be  proved.  Roscoe  v. 
Metropolitan  St.  R.  Co.,  202  Mo.  678, 
101  SW  32. 

SW.  Knight  v.  Tombigbee  Valley 
R.  Co.,  190  Ala.  140,  67  S  238;  ToMn 
v.  Plttsfleld  Electric  St.  R.  Co, 
206  Mass.  681,  92  NB  887;  Klrk- 
patrlck v.  Metropolitan  St.  R  Co, 
211  Mo.  68,  109  SW  682  [rev  12* 
Mo.  A  624.  107  SW  1025):  John- 
son v.  St  Louis,  etc.,  R.  Co..  173 
Mo.  307,  73  SW  173;  Malloy  v.  St. 
Louis,  etc,  R.  Co.,  173  Mo.  75.  73 
SW  159:  Feary  v.  Metropolitan.  St. 
R  Co.,  162  Mo.  75.  62  SW  462;  Pat- 
terson v.  Springfield  Tract.  Co.,  178 
Mo.  A.  250.  163  SW  956;  Moore  v. 
Missouri  Pac.  R.  Co..  164  Mo.  A.  34. 
147  SW  488;  Augustus  v.  Chicago, 
etc.,-  R  Co.,  163  Mo.  A.  672.  134  SW 
22:  Mefford  v.  Missouri,  etc.,  R.  Co.. 
121   Mo.   A.  647.  97  SW  602. 

"Under  a  complaint  charging  that 
the  defendant  so  negligently  con- 
ducted its  business  of  carrying  pas- 
sengers as  to  Injure  the  plaintiff 
passenger  proof  could  be  made  of 
any  breach  of  duty,  whether  relating 
to  the  operation  of  the  train,  to  the 
condition  of  vehicles  and  roadway,  or 
to  the  skill  of  the  servants  em- 
ployed." Knight  v.  Tombigbee  Val- 
ley R  Co.,  180  Ala,  140,  148.  67  S 
288. 

[a]  mastratton*.— (1)  A  declara- 
tion for  Injury  to  a  street  car  pas- 
senger, caused  by  the  derailment  of  a 
car,  counting  on  negligent  manage- 
ment of  the  car,  defects  therein,  and 
-defects  in  the  railroad  Is  equivalent 
to  a  general  allegation  of  negligence, 
relieving  the  passenger  of  the  neces- 
sity of  proving  any  particular  kind 
of  negligence.  Tobln  v.  Plttsfleld 
Electric  St.  R.  Co.,  206  Mass.  581. 
92  NE  887.  <2)  A  petition  alleging 
that  the  street  car  on  which  plaintiff 
was  a  passenger  Jumped  the  track  by 
reason  of  the  negligence  of  defendant 
and  Its  employees,  and  that  plaintiff 
was  thereby  violently  thrown  from 
her  seat  and  injured,  charged  general 
and  not  specific  negligence,  so  that 
plaintiff  was  not  limited  to  proof  of 
negligence  In  operating  the  car.  Pat- 
terson v.  Springfield  Tract.  Co..  178 
Mo.  A.  250,  163  SW  955.  (3)  Where 
the  petition  in  an  action  for  In- 
juries to  a  street  car  passenger,  re- 
ceived In  a  collision  between  the 
car  and  a  train  at  a  railroad  cross- 
ing alleges  that  the  street  railroad 
company  so  negligently  constructed, 
maintained,  and  operated  its  car  line 
and  the  car  as  to  cause  the  acci- 
dent, plaintiff  may  recover  on  any 
conceivable  negligence  of  the  street 
railroad  company,  that  could  have 
caused  the  collision,  and  he  need  not 
adduce  proof  of  specific  negligence. 
Augustus  v.  Chicago,  etc,  R.  Co, 
163  Mo.  A.  672,  134  SW  22.  (4)  Where 
the  petition  alleged  that  the  negli- 
gence consisted  in  keeping  and  main- 
taining an  unsafe  and  dangerous 
roadbed  and  track,  and  in  the  negli- 
gent operation  of  the  train,  such 
charges  of  negligence,  although 
general,  entitled  plaintiff  to  show 
any  specific  negligence  which  made 
the  track  dangerous  or  anything 
which  established  a  negligent  opera- 
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pleading.27  Thus  evidence  is  admissible  that  a  pas- 
sageway between  ears  was  not  sufficiently  lighted, 
under  an  allegation  that  the  station  was  not  suffi- 
ciently lighted,28  and  that  the  brake  rod  was  broken, 
undqr  an  allegation  that  the  braking  apparatus  was 
in  bad  repair  and  useless  for  the  purpose  of  con- 
trolling the  car." 

[,  1422]   (3)  Under  General  Denial  or  General 
Issue.80    Under  the  general  issue  or.  general  denial, 


defendant  may  introduce  any  evidence  which  goes 
to  controvert  the  facts  which  plaintiff  is  bound  to 
establish  to  sustain  his  cause  of  action,31  although, 
under  some  statutes,  defendant  cannot  prove  affirma- 
tive matter  in  avoidance  under  the  general  issue, 
unless  it  gives  notice  thereof  in  writing.32  Where 
the  gravamen  of  the  complaint  is  defendant's 
neglect  to  discharge  a  public  duty  in  protecting  its 
passengers  from  the  insults  or  wrongs  of  its  em- 


tion  of  the  train.  Mefford  v.  Mis- 
souri, etc.,  R.  Co.,  121  Mo.  A.  647, 
97  SW  602. 

37.  Ala. — Knight  v.  Tombigbee 
Valley  R.  Co.,  190  Ala.  140,  67  S  238; 
Birmingham  R-,  etc..  Co.  v.  Glenn, 
179  Ala.  268,  60  S  111;  Birmingham 
R.,  etc.,  Co.  v.  Jordan,  170  Ala.  530, 
64  S  280;  Central  of  Georgia  R.  Co. 
v.  Brown,  166  Ala.  493,  61  S  565: 
Mobile,  etc.;  R.  Co.  v.  Barber,  2 
Ala.  A.   507.  56  S  868. 

Cal. — Stadler  v.  Pacific  Electric  R 
Co..  23  Cal.  A  571.  138  P  943. 

Del. — MacFeat  v.  Philadelphia,  etc., 
R.  Co.,  21  Del.  52.  62  A  898. 

Fla. — Ruff  v.  Georgia,  etc.,  R  Co., 
67   Fla.  224.  64  S  782. 

Ga. — Central  of  Georgia  R.  Co.  v. 
McKenney,  116  Ga.  13,  42  SB  229; 
Atlantic  Cons.  St.  R.  Co.  v.  Bates, 
103  Ga.   333.  30   SE  41. 

111.— Morris  v.  O'Brien,  81  111.  A. 
202. 

•  Ind. — Terrs  Haute,  etc.,  R.  Co.  v. 
Sheeks,  156  Ind.  74.  56  NB  434;  In- 
dianapolis Southern  R.  Co.  v.  -  Wall, 
54  Ind.  A  43,  101  NB  680. 

Ky. — Ohio,  etc,  R.  Co.  v.  Beuris, 
146  Ky.  612,  148  SW  16;  Louisville, 
etc.,  R.  Co.  v.  Mount,  126  Ky.  593, 
101   SW   1182,   31   KyL  210. 

Mass. — Toohy  v.  McLean,  199 
Mass.  466.  86  NB  578. 

Minn. — Campbell  v.  Duluth,  etc., 
R.  Co.,  Ill  Minn.  410.  127  NW  418. 

Mo. — Tate  v.  Wabash  R .  Co.,  159 
Mo.  A.  476,  141  SW  469;  Rice  v.  Chi- 
cago, etc.,  R.  Co.,  168  Mo.  A.  35.  131 
SW  374;  Ingles  v.  Metropolitan  St. 
R.  Co.,  145  Mo.  A  241,  129  SW  493: 
Jordan  v.  St.  Louis,  etc.,  R.  Co.,  122 
Mo.  A.  330,  99  SW  492. 

N.  Y.— Willis  v.  Metropolitan  St. 
R.  Co..  76  App.  Dlv.  340,  78  NTS  478. 
IS    NTCivProo    199. 

Pa. — Bower  v.  Conestoga  Tract. 
Co.,  18  Pa.  Diet.  961. 

S.  C. — Shelton  v.  Southern  R  Co., 
86  S.  C.  98,  67  SB  899.       , 

Tex. — Barnes  v.  Hewitt,  (Civ.  A.) 
152  SW  236;  Needham  v.  Austin  Elec- 
tric R.  Co..  59  Tex.  Civ.  A.  144,  127 
SW  904;  San  Antonio  Tract.  Co.  v. 
Hlgdon,  58  Tex.  Civ.  A.  83,  123  SW 
732;  San  Antonio  Tract.  Co.  v.  Davis, 
(Civ.  A.)  101  SW  654. 

Vt. — Seeley  v.  Central  Vermont  R 
Co..  88  Vt.  178,  92  A  28. 

Wash. — Cogswell  v.  West  St.,  etc., 
Electric  R.  Co.,  6  Wash.  46,  SI  P 
411. 

[a]  In  the  absence  of  a  motion  to 
make  more  speelno,  the  allegation 
of  the  complaint  that  defendant 
"negligently  and  carelessly  started 
the  train,  allows  of  evidence  of 
negligence  in  starting  the  train  with 
a  jolt  or  Jerk.  Johnson  v.  Southern 
R.  Co.,  63  S.  C.  203.  31  SB  212,  69 
AmSR  849. 

[bl  In  an  action  for  Insulting  con- 
duct by  a  street  oar  oonduotor  toward 
plaintiff  an  allegation  that  the  con- 
ductor was  standing  in  the  presence 
of  negroes  on  the  platform,  at  the 
time  ft  was  claimed  that  the  Insult- 
ing remarks  were  made  by  him,  was 
admissible  although  not  pleaded. 
San  Antonio  Tract.  Co.  v.  Lambkin, 
(Tex.  Civ.  A.)   99  SW  574. 

[c]  Bnle  of  oompany. — It  is  not 
necessary  to  plead  a  rule  of  the  com- 
pany requiring  engineers  to  use 
extra  precaution  and  run  slowly 
after  a  heavy  rain,  in  order  to  let 
in  proof  of  such  rule  and  its  viola- 
tion. Gulf,  etc.,  R.  Co.  v.  Bell,  24 
Tex.  Civ.  A.  579,  66  SW  614. 

[dl  Original  and  amended  peti- 
tion^—Where  the  original  petition  al- 
leges negligence  generally  in  the 
operation  of  a  train,  and  an  amended 


petition  is  filed  which  does  not 
change  the  allegations  of  the  origi- 
nal petition,  but  alleges  additional 
grounds  in  that  the  carrier  negli- 
gently equipped  the  railroad  and 
negligently  permitted  the  rails  to 
became  insecure  and  the  track  to  be- 
come dangerous,  plaintiff  was  not 
precluded  from  relying  on  the  negll- 

?ent  operation  of  a  car  with  a  de- 
ectlve  axle,  on  the  ground  that  the 
amended  petition  stated  the  particu- 
lar acts  of  negligence  and  omitted  to 
state  the  negligent  operation  of  a 
car  with  a  defective  axle.  Chesa- 
peake, etc..  R.  Co.  v.  Morgan,  129 
Ky.  781.  112  SW  859. 

[e]  Allegation  of  failure  to  keep 
flagman  at  station. — In  an  action 
brought  by  one  who  was  struck  by 
a  passing  train  when  about  to  take 
passage  on  another  train,  under  an 
allegation  that  defendant  failed  to 
keep  a  flagman  at  the  station  to 
warn  persons  traveling,  etc.,  testi- 
mony as  to  the  conduct  of  the  flag- 
man was  pertinent,  as  the  allegation 
meant  more  than  merely  that  there 
was  no  flagman  employed  there. 
Pennsylvania  Co.  v.  Rudel,  100  111. 
603. 

[fl  City  ordlnanoe  as  to  unlawful 
•peed*— (1)  Where,  In  an  action 
against  a  carrier  for  causing  the 
death  of  plaintiff's  Intestate  while 
awaiting  transportation  at  a  station, 

?lalntlff*s  declaration  alleges  that  de- 
endant's  train  which  caused  the  ac- 
cident was  at  the  time  moving  at  an 
unlawful  rate  of  speed  through  the 
city,  city  ordinances  in  reference  to 
the  speed  of  trains  passing  through 
the  city  are  admissible  as  against  tne 
objection  that  such  ordinances  were 
not  identified  and  described  with  par- 
ticularity in  the  pleadings.  MacFeat 
v.  Philadelphia,  etc.,  R.  Co.,  21  Del. 
62,  62  A  898.  (2)  Where,  in  an  ac- 
tion for  injuries  to  a  passenger  on  a 
street  car  In  a  collision  with  a  rail- 
road train,  defendant  undertook  to 
show  that  the  negligence  of  the  rail- 
road company  was  the  sole  cause  of 
the  accident,  It  was  not  necessary 
that  defendant  should  plead  a  city 
ordinance  regulating  the  speed  of 
steam  railroad  trains  claimed  to  have 
been  violated  by  the  railroad  com- 
pany at  the  time  of  the  accident,  in 
order  to  authorize  the  admission  of 
such  ordinance  in  evidence.  Bragg  v. 
Metropolitan  St.  R.  Co.,  192  Mo.  331, 
91  SW  527. 

[g]  Crowded  ear. — Where  the  only 
allegation  of  negligence  in  an  action 
for  injury  to  a  passenger  on  a  street 
car,  is  that,  while  he  was  alighting, 
the  car  was  negligently  started  with 
a  jerk,  the  facts  that  the  car  was 
crowded,  and  that  passengers  were 
standing  in  the  aisle,  cannot  be  con- 
sidered as  a  matter  of  negligence, 
but  only  as  a  part  of  the  conditions 
existing  at  the  time.  Cary  v.  Los 
Angeles  R.  Co.,  157  Cal.  699,  108  P 
682.  27  LRANS  764.  21  AnnCas  1329. 

[h]  Blevator. — Under  an  allegation 
that  defendant  maintained  and  oper- 
ated a  defective  and  unsafe  elevator. 
It  Is  competent  to  show  that  there 
were  no  safety  catches  on  the  ele- 
vator. Morris  v.  O'Brien,  81  111.  A. 
202. 

38.  Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  (Tex.)  17  SW  621. 

39.  St.  Joseph,  etc.,  R.  Co.  v. 
Hedge,  44  Nebr.  448.  62  NW  887. 

30.  Bale  of  re*  ipsa  loquitur  see 
Infra   5    1427. 

31.  U.  S. — Robinson  v.  Baltimore, 
etc..  R.  Co.,  237  U.  S.  84.  35  SCt  491, 
59  L.  ed.  849  [aff  40  App.  (D.  C.)  169, 
LRA1916D  610}. 


Ala. — Carlisle  v.  Central  of  Geor- 
gia R.  Co.,  183  Ala.  195,  62  S  759; 
Tannehlll  v.  Birmingham  R.,  etc.,  Co., 
177  Ala.  297,  58  S   198. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Crosby,  53  Fla.  400,  43  S  318. 

Ga. — Binder  v.  Georgia  R.,  etc.,  Co., 
IS  Ga.  A.  381,  79  SE  216. 

Ind. — Kelley  v.  Grand  Trunk  West- 
ern R.  Co.,  46  Ind.  A.  697,  93  NB  616. 

Kan. — Altwein  v.  Metropolitan  St 
R.  Co.,  86  Kan.  220,  120  P  550. 

Mo. — Bolton  v.  Missouri  Pac.  R. 
Co..  172  Mo.  92,  72  SW  530;  Ellet  v. 
St.  Louis.  etc-  R.  Co.,  76  Mo.  A.  518. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor,  (Civ.  A.)  162  SW  967;  Nor- 
ton v.   Galveston,  etc.,  R.  Co.,   (Civ. 


A.)  108  SW  1044. 

fa)     Thus  (1)  l_  „ 

a  railroad  company  for  the  death  of 


[aj     Thus  (1)  In  an  action  against 


a  circus  employee  while  riding  on 
his  employer  s  train,  the  agreement 
between  the  company  and  the  em- 
ployer Is  admissible,  under  the 
general  issue,  to  show  the  relations 
etween  the  parties  and  the  com- 
pany's duty  to  decedent.  Kelley  v. 
Grand  Trunk  Western  R.  Co.,  46  Ind. 
A  697,  98  NB  616.  (2)  In  an  action 
for  Injuries  to  one  accompanying  live 
stock  on  a  freight  train,  while  in 
the  car  with  the  stock,  on  account  of 
the  alleged  negligence  of  the  com- 
pany's employees  in  permitting  an- 
other car  to  bump  into  it  with  great 
force,  a  provision  in  the  contract  of 
shipment  requiring  plaintiff  to  ride 
in  the  caboose,  if  a  defense  to  the 
action,  is  admissible  under  the  gen- 
eral denial.  Bolton,  v.  Missouri  Pac. 
R.  Co.,  172  Mo.  92,  72  SW  630. 

[b]  That  the  Injuries  were  due  to 
an  unavoidable  accident  may  be 
shown  under  the  general  Issue. 
Carlisle  v.  Central  of  Georgia  R.  Co., 
183  Ala.  195,  62  S  769. 

[c]  Character  aa  passenger*—  (1) 
A jreneral  denial  puts  in  issue  plain- 
tiffs character  as  a  passenger, 
and  it  may  be  shown  thereunder  that 
plaintiff  was  a  trespasser.  Pfaffen- 
back  v.  Lake  Shore,  etc..  R.  Co.,  142 
Ind.  246.  41  NB  530.  (2)  But  it  has 
been  held  that  an  allegation  in  the 
declaration  that  plaintiff  was  a  pas- 
senger is  one  of  the  facts  stated  in 
the  inducement,  and  is  not  put  in 
Issue  by  a  plea  of  not  guilty,  a 
special  plea  being  required  to  that 
effect.  Atlantic  Coast  Line  R.  Co.  v. 
Crosby.  53  Fla.  400,  43  S  318. 

[d]  Persona  in  oharge  not  defend- 
ant's employees.  Under  the  general 
denial  defendant  may  show  that  the 
employees  in  charge  of  the  train  at 
the  time  of  the  injury  complained  of 
were  not  the  employees  of  defendant. 
Kansas,  etc.,  R.  Co.  v.  Dorough,  72 
Tex.  108,  10  SW  711. 

[el  Xfegligenee  of  third  person, — 
(1)  Under  a  general  denial,  defend- 
ant may  prove  that  the  injury  was 
caused  solely  through  the  negligence 
of  another  party.  Bragg  v.  Metro- 
politan St.  R.  Co.,  192  Mo.  381,  91 
SW  527.  (2)  In  an  action  against  a 
railroad  for  Injuries  caused  by  a 
wreck,  evidence  tending  to  show  that 
the  wreck  was  caused  by  the  acts 
of  malicious  persons  not  connected 
with  the  railroad  company  is  ad- 
missible under  a  general  denial.  Nor- 
ton v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)   108  SW  1044. 

33.  Yazoo,  etc.,  R.  Co.  v.  Grant, 
86  Miss.  565,  38  S  602.  109  AmSR 
723.  4  AnnCas  666. 

[a]  m  Mississippi,  where  defend- 
ant pleads  only  the  general  Issue,  and 
gives  no  notice  of7  any  affirmative 
matter  In  avoidance,  a  letter  written 
by  plaintiff  reverting  a  pas.  from 
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ployees,  defendant  may  prove,  under  the  general 
issue,  that  the  employee's  conduct  was  fully  war- 
ranted and  justifiable  ;**  bnt  where  the  suit  is  based, 
not  on  defendant's  failure  to  protect  the  passenger, 
but  on  the  employee's  wrong  in  insulting  the  pas- 
senger, such  justification,  can  be  proved  only  where 
it  has  been  set  up  affirmatively  by  a  special  plea." 
It  has  been  held  that  evidence  that  plaintiff  was 

defendant's  superintendent,  and  the 
.  pass  issued  on  such  request,  provid- 
ing- that  the  person  accepting  it 
agreed  not  to  hold  the  company  lia- 
ble for  any  damage  to  his  person  or 


Sroporty,  are  properly  rejected  on  de- 
endant s  offer,  under  Code  [1892]  5 
686,  providing  that  affirmative  matter 
in  avoidance  shall  not  be  proved  un- 
der the  general  issue  unless  defend- 
ant gives  notice  thereof  in  writing, 
etc.  Yazoo,  etc.,  R.  Co.  v.  Grant,  86 
Miss.    566,    38  S   508,   109  AmSR  728, 

4  AnnCas  E56. 

33.  Binder  v.  Georgia  R,  etc,  Co., 
13  Ga,  A.   381,  79  SB  216. 

34.  Binder  v.  Georgia  R.,  etc.,  Co., 
13  Ga.  A.  381,  79  SE  216. 

35.  Raynor  v.  Wilmington,  etc.,  R. 
Co..   129   N.   C.   196,   39   SB  821. 

36.  See  generally  Pleading  [31  Cyc 
7001.  . 

37.  Ala. — Central  of  Georgia  R. 
Co.  V.  Brown,  165  Ala.  493,  61  S  665. 

Cal. — Green  v.  Pacific  Lumber  Co., 
ISO  Cal.  436,  62  P  747. 

111. — Wabash  Western  R  Co.  v. 
Friedman,  146  111.  583,  30  NB  863,  34 
NE  1111. 

Mich.— Fonniller  v.  Detroit  United 
R.  Co.,  164  Mich.  663,  130  NW  847. 

Mo. — Jacobson  v.  St-  Louis  Transit 
Co.,  106  Mo.  A.  389,  80  SW  309. 

N.  T. — Cohen  v.  Farmers'  L.  &  T. 
Co..  70  Misc.  548.  127   NYS  661. 

Bee  also   supra   ||    1419-1421. 

[a]  Illustrations. — (l)  The  allega- 
tion of  a  complaint  that  plaintiff,  a 
passenger  on  a  train,  in  her  effort  to 
escape  the  danger  of  a  threatened 
collision,  "was  thrown  upon  the  track 
and  injured,"  is  supported  by  evi- 
dence that  she  jumped  from  the 
train,  and,  falling  face  down  on  the 
track,  where  danger  from  the  cars 
still  threatened  her,  she  rolled  from 
the  track  and  down  an  embankment, 
as  all  this  may  be  grouped  as  a 
single  act,  especially  where  it  went 
to  the  jury  without  objection  that  it 
was  not  within  the  pleadings.  Green 
v.  Pacific  Lumber  Co.,  ISO  Cal.  486, 
62  P  747.  (2)  A  declaration,  in  an 
action  for  injuries  to  a  passenger,  re- 
ceived while  boarding  a  street  car, 
which  alleges  that,  while  the  passen- 

?er  was  boarding  the  car,  it  started 
orward  suddenly,  throwing  him  to 
the  ground,  is  supported  by  evidence 
that  the  car  first  began  to  move 
slowly,  and  that  just  as  the  passen- 
ger's foot  was  on  the  second  step  it 
started  forward  with  a  jerk,  throw- 
ing him  from  the  car.  Formlller  v. 
Detroit  United  R.  Co^  164  Mich.  653, 
130  NW  847.  (3)  Where,  In  an  ac- 
tion for  injuries  to  an  elevator  pas- 
senger, caused  by  the  fall  of  the  ele- 
vator because  of  structural  defectB 
or  unsuitable  appliances,  the  testi- 
mony of  witnesses  that,  prior  to  the 
accident,  the  elevator  had  stopped  of 
itself,  that  the  operator  had  held  the 
rope  in  the  guide  so  that  the  elevator 
would  not  go  down  when  passengers 
left  it,  and  that  the  operator  had  re- 
quested passengers  to  hurry,  did  not 
support  the  complaint.  Cohen  v. 
Farmers'  L.  &  T.  Co.,  70  Misc.  648, 
127  NYS  561. 

38.  U.  S. — Norfolk,  etc..  Terminal 
Co.  v.  Rotolo,  179  Fed.  689.  103  CCA 
197. 

Ala. — Newberry  v.  Atkinson,  184 
Ala.  667,  64  S  46;  Birmingham  R.. 
etc.,  Co.  v.  Stanfleld,  161  Ala.  488,  60 

5  61. 

Ga. — Purvis  v.  Atlanta  Northern  R. 
Co.,  136  Ga.  862,  72  SB  843;  Box  v. 
Atlantic,  etc.,  R.  Co.,  120  Ga.  1060,  43 
SE  427;  Western,  etc,  R  Co.  v. 
Peacock,  16  Ga.  A.  772,  86  SB  889. 


111. — Schlauder  v.  Chicago,  etc.,  R. 
Co.,  263  111.  154.  97  NE  233  [rev  160 
111.  A.  3091:  Chicago,  etc.,  R.  Co.  v. 
Jennings,  190  111.  478,  60  NE  818.  54 
LRA  827  [rev  89  111.  A.  336];  Glass 
v.  Chicago  Union  Tract.  Co.,  144  111. 
A.   116. 

Kan. — St.  Louis,  etc  R.  Co.  v. 
Elrod,.  78  Kan.  868,  98  P  216. 

Mass. — Harris  v.  Rayner,  8  Pick. 
641. 

Mich.— Formlller  v.  Detroit  United 
R  Co..  164  Mich.  653,  130  NW  347; 
Dolbee  v.  Detroit,  etc..  R  Co.,  144 
Mich.  656,  108  NW  99. 

Mo. — Hays  v.  Metropolitan  St.  R 
Co..  182  Mo.  A.  398.  170  SW  414; 
Danlelson  v.  Metropolitan  St.  R.  Co., 
175  Mo.  A.  314,  182  SW  307;  Coyne 
v.  United  R  Co.,  131  Mo.  A.  114,  98 
SW  110;  Mason  v.  St  Louis,  etc,  R 
Co..  76  Mo.  A.  1. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co..  41  Mont.  814,  109  P  979. 

N.  Y. — Walsh  v.  Nassau  Electric  R 
Co..  133  App.  Div.  144,  117  NYS  358; 
Scheu  v.  Union  R.  Co.,  112  App.  Dlv. 
289,  98  NYS  278. 

Utah. — Schuyler  v.  Southern  Pac 
Co..  87  Utah  581,  109  P  468  [reh  den 
37   Utah  612,  109  P  1025]. 

Va. — Richmond  R.,  etc.,  Co.  ▼. 
West,  100  Va.  184.  40  SE  648. 

[a]  Varlanoes  held  material*—  (1) 
Between  an  allegation  that,  after 
plaintiff  had  boarded  one  of  defend- 
ant's cars  as  a  passenger,  and  was 
standing  on  the  step,  defendant's  em- 
ployees negligently  ran  another  car 
against  him,  by  which  he  was  in- 
jured, and  proof  that  the  car  on 
which  plaintiff  was  standing  was 
moving  while  the  other  car  was 
standing  still  at  the  time  of  the  in- 
Jury.  Norfolk,  etc..  Terminal  Co.  v. 
Rotolo,  179  Fed.  639,  103  CCA  197. 
(2)  Between  an  allegation  for  injury, 
based  on  a  sudden  Jerk  before  the 
train  came  to  a  standstill,  and  proof 
that  the  train  came  to  a  stop  a  rea- 
sonable time  for  her  to  alight  before 
the  jerk.  Southern  R  Co.  v.  Hund- 
ley, 151  Ala.  378,  44  S  195.  (8)  Be- 
tween an  allegation  that  immediately 
after  the  passenger  reached  the  plat- 
form of  the  oar,  preparatory  to 
alighting,  the  car  was  started  vio- 
lently, without  warning,  throwing 
her  off,  and  proof  that  the  Jerk  of 
the  car  which  threw  her  off,  came  as 
she  was  stepping  to  the  ground. 
Southern  R  Co.  v.  Hundley,  157  Ala. 
378,  44  S  195.  (4)  Between  an  allega- 
tion that  plaintiff  while  attempting 
to  board  an  electric  street  car  was 
thrown  between  the  cars,  and  proof 
that  after  stepping  on  the  platform 
of  the  car  he  was  thrown  under  the 
car,  Birmingham  R.,  etc,  Co.  v, 
Brannon,  132  Ala.  481,  81  S  628.  (6) 
Between  an  allegation  of  negligent 
management  of  the  car  and  want  of 
proper  care  to  safely  carry  the  pas- 
senger, and  proof  that  the  equipment 
of  the  car  was  out  of  repair. 
Schlauder  v.  Chicago,  etc.,  R.  Co.,  258 
III.  154.  97  NE  231  [rev  160  111.  A 
3091.  (6)  Between  an  allegation  that 
plaintiff  was  thrown  from  defend- 
ant's car  and  injured  by  the  car  col- 
liding with  a  wagon,  and  proof  that 
he  stepped,  or  was  pushed,  from  the 
car  before  the  collision  occurred. 
Chicago  Union  Tract.  Co.  v.  Hampe, 
228  III.  846,  81  NE  1027.  (7)  Between 
an  allegation  of  negligence  in  defend- 
ant in  violently  starting  Its  train 
while  plaintiff  was  about  to  alight 
therefrom,  and  proof  that  the  train 
was  started  slowly  and  smoothly, 
while  the  gates  were  open,  and  be- 
fore   plaintiff    had    time    to    alight. 


drunk  is  not  admissible  as  justification  under  the 
general  issue.*5 

[f  1423]  d.  Variance.**  The  proof  must  correspond 
to  and  support  the  allegations;*7  and  hence,  where 
there  is  a  material  variance  between  the  proof  and 
the  allegations,  it  is  fatal  to  a  recovery,  as  where 
there  is  a  substantial  variance  as  to  the  time,  place, 
and  cause  of  the  injury,*"  unless  such  variance  is 

Lake  St  El.  R  Co.  v.  Shaw,  203  111. 
39,  67  NE  374  [rev  103  111.  A.  662]. 
(8)  Between  an  allegation  that  plain- 
tiff received  the  injuries  In  question 
by  being  thrown  to  the  ground  and 
dragged  along,  and  proof  that  she 
was  thrown  onto  the  car  platform. 
Chicago  City    R    Co.   v.   Carrick.    113 


111.  A.  832.  (9)  Between  an  allega- 
tion that  plaintiff,  in  stepping  off  the 
end  of  a  platform  at  a  station, 
stepped  into  a  deep  ditch  and  on  the 
edge  of  a  drainage  tile  carelessly  left 
exposed,  whereby  he  was  injured,  and 
proof  that  defendant  railroad  com- 
pany failed  to  properly  light  its  plat- 
form or  the  steps  leading  thereto. 
St.  Louis,  etc.,  R  Co.  v.  Elrod,  78 
Kan.  868,  98  P  215.  (10)  Between 
allegations  that  plaintiff  was   negll- 

Kntly  allowed  to  ride  the  whole 
igth  of  his  journey  on  a  footboard 
(negligently  left  covered  with  Ice), 
and  that  he  slipped  while  the  car  was 
running    at    its   highest    speed,    and 

Jiroof  that  he  was  thrown  off  by  the 
oltliur  of  the  car,  caused  by  a  de- 
fective roadbed,  and  that  ne  had 
stepped  on  the  footboard  only  just 
before  attempting  to  alight.  Rich- 
mond R.,  etc,  Co.  v.  West  100  Va. 
184,  40  SE  643.  (11)  Between  an 
allegation  that  plaintiff  was  a  pas- 
senger who  had  paid  his  faxe,  and 
evidence  that  he  was  s  mere  tres- 
passer. Purvis  v.  Atlanta  Northern 
R  Co..  186  Ga.  (62,  72  SE  343.  (12) 
Between  a  complaint  based  on  the 
theory  that  plaintiff  entered  the  train 
to  assist  an  elderly  passenger  who 
was  boarding  it  and  proof  that  plain- 
tiff entered  the  train  solely  to  keep 
the  passenger  company  until  the  de- 
parture or  the  train.  Whaley  v. 
Louisville,  etc..  R  Co.,  186  Ala,  72, 
66  S   140.  62  LRANS  179. 

[b]  allegation  of  leimlnl  Where. 
in  an  action  for  personal  injuries, 
the  declaration  sets  out  the  termini 
of  plaintiff's  Journey,  the  proof  must 
sustain  the,  allegations,  and  a  vari- 
ance In  this  regard  will  be  fata). 
Wabash  Western  R.  Co.  v.  Friedman. 
146  III.  588.  30  NE  858.  34  NE  1111: 
Harris  v.  Rayner,  8  Pick.  (Mass.) 
541. 

39.  Central  of  Georgia  R.  Co.  v. 
McNab,  160  Ala.  832,  43  S  222:  Gard- 
ner v.  Metropolitan  St  R  Co..  223 
Mo.  889.  122  SW  1068,  18  AnnCas 
1166.  Compare  St  Louis,  etc..  R. 
Co.  v.  Edwards.  8  Tex.  A.  Civ.  Cas. 
I  842  (holding  that  proof  may  be  ad- 
mitted to  show  that  the  injury  oc- 
curred at  a  time  different  from  that 
alleged). 

[a]  As  to  vise*  of  stoppla*. — (l) 
Where  an  ordinance  prohibits  trains 
of  street  cars  from  stopping  on  the 
east  side  of  a  street  when  moving 
westward,  or  on  the  west  side  when 
moving  eastward,  and  in  an  action 
against  the  street  oar  company  for 
negligence  the  complaint  alleges  that 
the  negligence  was  the  failure  of  the 
train  to  stop  a  sufficient  length  of 
time  on  the  west  side  of  the  street 
to  enable  plaintiff  to  alight  and  the 
evidence  snows  a  failure  to  stop  a 
train  going  west  on  the  east  side, 
there  Is  a  fatal  variance.  North 
Birmingham  St  R.  Co.  v.  Calder- 
wood,  89  Ala.  247.  7  S  360.  18  AmSR 
106.      (2)    Where   It   is   alleged   that 

Slalntlff  was  injured  on .  a  south- 
Dund  car  on  the  west  side  of  a  via- 
duct, he  cannot  recover  on  proof  that 
he  was  injured  on  a  northbound  car 
on  the  east  side  of  the  viaduct 
Gardner  v.  Metropolitan  St  R.  Co.. 
223  Mo.  389,  122  SW  1068,  18  Ann 
Cas    1166. 


For  later  eases,  derelopiuemti  and  ensures  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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waived  by  a  failure  to  call  the  attention  of  the 
court  thereto,*0  or  is  cured  by  an  amendment  of  the 
pleading-41  Thus,  "the  variance  between  an  allega- 
tion of  negligence  in  suddenly  starting  a  car  after 
it  had  stopped,  while  the  passenger  was  attempting 
to  board  or  alight,  and  proof  that  it  was  moving 
when  he  made  such  attempt,  has  been. held  ma- 
terial;41 but  on  the  other  hand,  it  has  been  held  that 


such  variance  is  immaterial  where  the  car  was  mov- 
ing so  slowly  aa  not  to  enhance  the  danger  of  the 
passenger '8  act.48 

Immaterial  variance.  Where  the  proof  substan- 
tially supports  the  pleading,  the  fact  that  it  varies 
therefrom  on  some  immaterial,  matter  is  not  a  fatal 
variance.44  Thus  it  has  been  held  that  the  variance 
between  an  allegation  that  plaintiff  was  thrown  or 


40.  Gascolgne  v.  Metropolitan 
West  Side  El.  R  Co.,  239  111.  18.  87 
NE  883,  It  AnnCas  lit;  Chicago, 
etc.,  R.  Co.  v.  Clausen,  178  111.  100, 
50  NB  t80;  Rldenhour  v.  Kansas  City 
Cable  R.  Co.,  102  Mo.  270,  13  SW  889, 
14    SW   7«0. 

41.  East  St.  Louis  R.  Co.  v.  Gray, 
135  111.  A.  t42;  Scheu  v.  Union  R. 
Co..    112   App.   Div.    288,    98    NTS   278. 

48.  Oosnell  v.  Central  of  Georgia 
R.  Co.,  17  Oa.  A.  87,  86  SE  90:  Chi- 
cago City  R.  Co.  v.  Gates,  185  111. 
A.  180;  Bond  v.  Chicago,  etc.,  R.  Co., 
110  Mo.  A.  181,  84  SW  124;  Walsh 
v.  Nassau  Electric  R.  Co.,  138  App. 
I>lv.  144,  117  NTS  868-  Goldstein  V. 
Metropolitan-  St.  R.  Co.,  49  Misc. 
647.  98  NTS  882-  Wainwrlght  v.  In- 
terurban  St.  R.  Co.,  48  Misc.  646,  96 
NTS  114;  Edelman  v.  Interurban  St. 
R.  Co.,  95  NYS  527;  Dickson  V. 
Broadway,  etc,  R.  Co.,  .41  HowPr 
(N.  Y.)   151. 

43.  Gunn  v.  St.  Louis  United  R. 
Co.,  177  Mo.  A.  512,  160  SW  540; 
Klnyoun  v.  Metropolitan  St.*  R  Co., 
153  Mo.  A  477,  184  SW  15;  Green  v. 
Metropolitan  St.  R.  Co.,  122  Mo.  A. 
647,  99  SW  28;  Forrester  v.  Metro- 
politan St  R.  Co.,  116  Mo.  A.  87,  91 
SW  401;  Toledo  R.,  etc.,  Co.  v.  Ket- 
row,  26  Oh.  Clr.  Ct  641;  Feagln  v. 
Gulf,  etc,  R.  Co.,  46  Tex.  Civ.  A.  261, 
100  SW  846. 

44.  Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosby,  183  Ala.  287,  62  S  889;  Bir- 
mingham R,  etc.,  Co.  v.  Glenn,  179 
Ala.  263,  60  S  111:  Louisville,  etc., 
R.  Co.  v.  Seale,  172  Ala.  480,  65  S 
237;  Southern  R.  Co.  v.  Lollar,  185 
Ala.  376,  33  S  82;  Birmingham,  etc., 
R.  Co.  v.  Norris,  4  Ala.  A.  863,  69  S  66. 

Cal. — Clark  v.  Atchison,  etc.,  R. 
Co.,  164  Cal.  868,  128  P  1082. 

Fla. — Jacksonville  Electric  Co.  v. 
Cubbage,  68  Fla.  287,  61  S  189. 

Ga.— Southern  R.  Co.  v.  Nappier, 
138   Ga.   81,   74  SE   778. 

III. — Chicago  Union  Tract.  Co.  v. 
Roberts.  229  III.  481,  82  NE  401; 
Siebert  v.  Chicago  City  R.  Co.,  185 
111.  A.  619;  Elgin,  etc..  Tract.  Co.  v. 
■Wilson.  120  111.  A.  371  [ail  217  111. 
47,    76    NE    4861. 

Ind. — Lake  Snore,  etc..  R.  Co.  v. 
Teeters,  166  Ind.  836,  77  NE  599,  5 
LRANS  425  [aft  (A.)  74  NE  1014]; 
Vandalla  R.  Co.  v.  Keys.  46  Ind.  A. 
353.   91   NE  173. 

Ky. — Chicago,  etc..  R.  Co.  v.  Row- 
ell.    161   Ky,   313,    151    SW    960. 

Mass. — Ware  v.  Gay,  11  Pick.  lOt. 

Mich. — Fillingham  v.  Michigan 
United  R.  Co.,  154  Mich.  283,  117  NW 
635. 

Minn. — Vance  v.  Great  .Northern 
R.  Co.,  106  Minn.  172,  118  I^W  674. 

Mo. — Boggs  v.  Harvey,  (A.)  178 
SW  867;  Tanchof  v.  Metropolitan  St 
R.  Co.,  (A)  177  SW  813:  Daley  v. 
Redburn,  148  Mo.  A.  653.  127  SW 
924;  Anderson  v.  Chicago,  etc.,  R. 
Co.,  131  Mo.  A.  680,  110  SW  660; 
Peck  v.  Springfield  Tract  Co.,  131 
Mo.  A.  134.  110  SW  659;  Senf  v.  St. 
Louis,  etc.,  R.  Co.,  112  Mo.  A.  74,  86 
SW  887:  Shareman  v.  St.  Louis 
Transit  Co.,  103  Mo.  A.  615,  78  SW 
846. 

Mont — Previsich  v.  Butte  Electric 
R.   Co.,  47  Mont  170.  131  P  25.' 

N.  Y. — Cohen  v.  Brooklyn  Heights 
R.  Co.,  134  App.  Div.  912,  118  NYS 
80S;  Powell  v.  Hudson  Valley  R.  Co.. 
88   App.   Div.   133,  84   NYS  337. 

N.  C. — Penny  v.  Atlantic  Coast- 
Line  R.  Co.,  133  N.  C.  221,  45  SE  663, 
63  LRA  497. 

Pa. — Cameron  v.  Citizens'  Tract. 
Co.,  216  Pa.  191.  65  A  534. 

Tex. — DeniBon,  eta,  R.  Co.  v.  John- 
son. 86  Tex.  Civ.  A.  115,  81  SW  780; 
Houston,    etc.,    R.    Co.    v.    Summers, 


(Civ.  A.)  49  SW  1106  [aft  92  Tex. 
621,  51  SW  324]. 

Va. — Chesapeake,  etc,  R.'  Co.  v. 
Barger.  112  Va.  688,  72  SB  693. 

Wash. — Mueller  v.  Washington 
Water  Power  Co.,  56  Wash.  666,  106 
P  476. 

W.  Va. — Kennedy  v.  Chesapeake, 
etc.,  R.  Co.,  68  W.  Va.  589,  70  SE  359. 

[at  Variances  held  immaterial. — 
(1)  Between  an  allegation  that  a 
carrier  negligently  ran  its  train 
around  a  curve  at  a  high  rate  of 
speed,  so  aa  to  throw  a  passenger 
from  the  lower  step  of  the  platform 
to  the  ground,  and  proof  that  the  en- 
gineer within  the  scope  of  his  au- 
thority promised  to  slow  down  the 
train  to  allow  the  passenger  to 
alight,  but  failed  so  to  do.  Clark  v. 
Atchison,  etc..  R,  Co..  164  Cal.  36S, 
128  P  1032.  (2)  Between  an  allega- 
tion that  the  negligence  was  the  un- 
usual Jerking  or  sudden  starting  up 
of  the  car  without  respect  to  whether 
It  had  previously  stopped,  and  proof 
that  the  car  did  not  actually  stop  be- 
fore the  alleged  negligent  jerk. 
Maier  v.  Metropolitan  St  R.  Co.,  176 
Mo.  A.  29.  162  SW  1041.  (3)  Be- 
tween an  allegation  that  the  car  was 
suddenly  started  without  warning  to 
plaintiff  and  proof  that  it  started 
with  a  sudden  Jerk.  Mueller  v. 
Washington  Water  Power ,  Co.,  56 
Wash.  666,  106  P  476.  (4)  Between 
an  allegation  that  the  train  was  sud- 
denly started,  and  plaintiff  thereby 
thrown  from  the  train  on  to  the  plat- 
form, and  proof  that  she  was  injured 
in  stepping  from  the  car  to  the  plat- 
form, by  a  lurch  in  the  train.  Lake 
St  El.  R.  Co.  v.  Shaw,  203  111.  39,  67 
NE  374  [rev  103  111.  A.  6621.  (5) 
Between  an  allegation  that  the  car 
had  come  very  nearly  to  a  standstill 
when  plaintiff  attempted  to  board  it, 
and  proof  that,  If  the  car  had  not 
actually  stopped,  it  had  practically 
come  to  a  standstill.  Nilaon  v.  Oak- 
land Tract.  Co..  10  Cal.  A.  103,  101  P 
418.  (6)  Between  an  allegation  that 
the  injuries  occurred  because  the  car 
started  with  a  sudden  jerk  before 
plaintiff  had  reached  a  place  of 
safety  thereon,  and  proof  that  the 
car  was  still  as  she  attempted  to  get 
aboard  it  but  that,  as  she  was  step- 
ping on  It,  the  car  gave  a  jerk  which 
threw  her  over  and  against  the  back 
seat,  causing  her  Injuries.  Lehner  v. 
Metropolitan  St.  R.  Co.,  110  Mo.  A. 
215,  85  SW  110.  (7)  Between  an  al- 
legation that  those  in  charge  negli- 
gently started  the  car  with  a  violent 
Jerk,  throwing  her  to  the  ground  and 
proof  that  the  start  was  made  in  a 
sudden  and  violent  manner.  Mustek 
v.  St.  Louis  United  R.  Co.,  156  Mo. 
A.  64,  134  SW  31.  (8)  Between  an 
allegation  that  Injury  was  caused  by 
the  sudden  movement  of  the  car  and 
proof  that  the  car  started  forward 
as  a  passenger  was  alighting.  Jack- 
sonville Electric  Co.  v.  Cubbage,  58 
Fla.  287,  61  S  139.  (9)  Between  an 
allegation  that,  while  plaintiff  was 
alighting  from  a  street  car,  and  be- 
fore she  had  a  reasonable  time  to 
alight,  the  car  started,  and  proof 
that  it  did  not  stop  a  sufficient  time 
to  allow  her  to  alight,  in  view  of  her 
delay  caused  by  assisting  a  young 
girl  with  her  to  alight  Harmon  v. 
St.  Louis  Transit  Co..  102  Mo.  A.  216, 
77  SW  158.  (10)  Between  an  allega- 
tion that  the  car  running  at  a  hfgh 
rate  of  speed  collided  with  a  wagon, 
and  that  defendant  failed  to  stop  or 
control  the  car,  and  proof  that  the 
ear  running  at  high  speed  ran  into 
a  wagon,  and  that  Just  before  the 
collision  the  conductor  called  to  the 
passengers  to  Jump,  and  that  plain- 


tiff did  so,  and  was  injured  In  con- 
sequence. Chicago  City  R  Co.  v. 
McClain,  211  111.  589.  71  NE  1108. 
(11)  Between  an  allegation  that, 
while  the  train  on  which  plaintiff 
was  riding  was  standing  still,  de- 
fendant negligently  propelled  a  loco- 
motive against  it  and  proof  that  the 
train  was  suddenly  jarred  by  some 
force,  the  precise  nature  of  which 
was  unknown.  Evansvllle,  etc,  R. 
Co.  v.  Mills,  37  Ind.  A  698,  77  NE 
608.  (12)  Between  an  allegation  that 
plaintiff  went  on  the  platform  of  a 
slowly  moving  car,  and,  while  on  the 
lowest  step  when  the  car  had  stop- 
ped, she  was  thrown  therefrom  by 
its  sudden  starting,  and  proof  that 
she  was  thrown  from  such  step  on 
which  she  was  standing  while  the 
car  was  slowly  moving,  by  a  sudden 
start  Cincinnati,  etc.,  R  Co.  v. 
Revalee,  17  Ind.  A.  657,  46  NE  362. 
(13).  Between  an  allegation  that  the 
negligence  was  the  failure  of  the 
flagman  to  give  "such  signals  as 
would  have  enabled  the  gripman  and 
motorman,  by  the  use  of  ordinary 
care,  to  have  avoided  said  collision,'' 
and  proof  that  the  flagman  gave  both 
the  gripman  and  motorman  the  sig- 
nal to  proceed  at  the.  same  time. 
Taylor  v.  Grand  Ave.  R.  Co.,  185  Mo. 
289.  84  SW  873.  (14)  Between  an  al- 
legation that  a  passenger  on  a  street 
car  had  passed  through  the  rear 
vestibule  and  stepped  down  on  the 
step  of  the  car,  when  she  was  thrown 
therefrom    by    a    sudden    jerk,    and 

8 roof  that  she  was  stepping  to  the 
rst  step  when  she  was  thrown  and 
injured.  Klass  v.  Metropolitan  St.  R. 
Co.,  169  Mo.  A.  617,  156  SW  67.  (15) 
Between  an  allegation  that  the  floor 
of  the  car  was  unfit  for  use,  and 
proof  that  the  Injury  was  caused  by 
a  defect  In  a  trap  door  which  formed 
a  part  of  the  floor.  Jorden  v.  St 
Louis,  etc.,  R  Co.,  122  Mo.  A.  330, 
99  SW  492.  (16)  Between  an  allega- 
tion that  when  plaintiff  struck  the 
ground  he  was  shocked  and  shaken 
out  of  his  right  mind  and  became 
senseless,  and  proof  that  after  fall- 
ing he  spoke  a  few  words  to  persons 
who  came  to  his  assistance  and  then 
became  unconscious.  International, 
etc.,  R  Co.  v.  Hugen,  46  Tex.  Civ.  A. 
826,  100  SW  1000.  (17)  Between  an 
allegation  that  plaintiff  received  his 
injuries  by  being  thrown  against  the 
side  of  the  car,  and  proof  that  part 
of  them  were  received  by  being 
thrown  against  the  ground.  Christie 
v.  Galveston  City  R.  Co..  (Tex.  Civ. 
A.)  39  SW  638.  (18)  Between  an  al- 
legation that  the  passenger  "was 
compelled  to  step  down  from  the  car 
a  great  distance  to  the  ground,  to 
wit:  two  feet"  and  proof  that  the 
distance  was  between  twenty-six  and 
thirty-four  Inches.  Chesapeake,  etc,' 
R.  Co.  v.  Barger,  112  Va.  688,  72  SE 
693.      (19)    Between   allegations   that 

Elalntlff  was  thrown  violently  from 
er  seat  across  the  aisle  of  the  coach, 
striking  against  a  seat  on  the  oppo- 
site side  and  falling  heavily  to  the 
floor  of  the  car,  whereby  her  right 
arm  sustained  injuries,  and  proof 
that  she  was  Injured  by  slipping 
from  the  seat  to  her  knees  and  then 
back  against  the  seat  behind  her. 
Kennedy  v.  Chesapeake,  etc,  R  Co., 
68  W.  Va.  689.  70  SE  869.  (20)  Be- 
tween an  allegation  that  defendants 
negligently  "caused"  a  car  to  start, 
and  proof  that  they  did  not  actively 
cause  the  car  to  start,  but  that  their 
passive  negligence  permitted  it.  As- 
bury  v.  Charlotte  Electric  R.,  etc., 
Co.,  125  N.  C.  668,  34  SE  664.  (21) 
Between  an  allegation  that  plaintiff 
standing  on  tbe  lower  step  of  the 
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pushed  from  the  car,  and  proof  that  he  stepped  or 
jumped  from  the  ear  to  avoid  danger,  is  imma- 
terial.*5 So,  where  the  gist  of  the  action  is  the 
starting  of  the  train  while  plaintiff  was  in  the  act 
of  boarding  or  leaving  it,  proof  of  matters  of  in- 
ducement will  not  create  a  variance.4* 

Adverse  party  misled.  It  has  been  held  that  a 
variance  to  be  material  must  be  such  as  to  mislead 
the  adverse  party,47  and  in  some  jurisdictions  it  is 


expressly  provided  by  statute  that  no  variance  be- 
tween pleading  and  proof  shall  be  deemed  material 
unless  it  actually  misleads  the  Adverse  party  to  bis 
prejudice.48 

[$  1424]  7.  Evidence4*— a.  Presumptions  and  Bar- 
den  of  Proof60— (1)  In  General.  The  burden  of 
proof  is  on  plaintiff  to  show  by  a  preponderance  of 
evidence  all  the  essential  elements  of  his  cause  of 
action,51  such  as  that  the  relation  of  carrier   and 


car  was  In  the  act  of  stepping  there- 
from and  was  thrown  to  the  ground 
by  tne  sudden  starting-  of  the  car, 
and  proof  that  plaintiff  stood  near 
the  door,  the  gist  of  the  action  be- 
ing that  the  train  started  while 
plaintiff  was  about  to  alight,  and  the 
place  where  plaintiff  was  standing 
not  being  a  necessary  allegation. 
McCaslin  v.  Lake  Shore,  etc.,  R.  Co.. 
93  Mich.  553.  53  NW  724.  (22)  Be- 
tween an  allegation  that  the  car  was 
lurching  backward  and  forward  and 
proof  that  the  lurching  was  side- 
ways. Hicks  v.  Galveston,  etc.,  R. 
Co.,  96  Tex.  355,  72  SW  835  [rev 
(Civ.  A)   71   SW  322]. 

[b]  Immaterial  variance  •■  to  the 
plaoe  where  the  accident  or  injury 
occurred.  Birmingham  R.  etc.,  Co. 
v.  Glenn,  179  Ala.  263,  «0  S  111: 
Birmingham  R,  etc.,  Co.  v.  Llde,  177 
Ala.  400.  58  S  990  (holding  that  there 
was  no  fatal  variance  between  an 
averment  that  the  accident  occurred 
at  or  near  the  intersection  of 
Eleventh  avenue  and  Twenty-fourth 
street  south,  and  proof  that  the 
accident  occurred  at  Fourteenth 
street);  Birmingham  R..  etc.,  Co.  v. 
McGlnty,  158  Ala.  410.  48  S  491 
(holding  that,  where  a  complaint  al- 
leged that  a  passenger  was  injured 
while  alighting  "at"  C,  which  appears 
to  have  been  a  shed  station,  and  not 
a  town  or  city,  and  the  evidence 
showed  that  the  accident  occurred 
about  two  car  lengths  from  the 
station,  there  was  no  variance); 
Chicago  City  R.  Co.  v.  Foster.  226 
111.  288,  80  NB  762  [aft  128  111.  A. 
671]  (holding  that,  where  a  declara- 
tion alleged  that  the  car  on  which 
plaintiff  was  a  passenger  stopped  at 
a  certain  street,  evidence  that  the 
car  stopped  on  the  south  side  of  such 
street  Instead  of  on  the  north  side 
which  was  the  usual  stopping  place 
was  not  Insufficient  to  sustain  the 
declaration) ;  Nolan-  v.  Metropolitan 
St.  R.  Co.,  250  Mo.  602,  167  SW  637; 
McCaffery  v.  St.  Louis,  etc.,  R.  Co., 
192  Mo.  144,  90  SW  816;  Parts 
Transit  Co,  v.  Alexander,  (Tex.  Civ. 
A.)  90  SW  1119  (holding  that,  where 
the  complaint  alleged  that  the  car 
stopped  at  the  east  side  of  the  street 
.crossing,  and  that  while  plaintiff  was 
stepping  down  the  car  was  negli- 
gently started,  causing  the  Injury,  it 
was  immaterial  to  plaintiff's  right  of 
recovery  whether  the  evidence 
showed  that  the  car  stopped  on  the 
east  or  west  side  of  the  crossing). 

[c]  Derailment. — Where  a  passen- 
ger was  injured  by  the  sudden  stop- 
ping of  a  car  on  which  she  was 
riding,  the  fact  that  It  was  not  de- 
railed   will    not    defeat   recovery    on 

the  ground  of  variance,  despite  the 
allegation  in  the  petition  that  her 
injuries  were  caused  by  the  careless- 
ness of  defendants  in  the  construc- 
tion and  operation  of  the  tracks  and 
trains,  and  that  the  coach  in  which 
she  was  riding  was  wrecked,  derailed, 
and  thrown  off  the  track.  Chicago, 
etc.,  R.  Co.  v.  Rowell,  161  Ky.  313, 
151  SW  950. 

[d]  Where  a  passenger  sues  two 
connecting  carriers  jointly  for  per- 
sonal injuries,  there  is  no  variance 
from  the  complaint  in  proving  the 
sole  negligent  act  of  one  of  the  car- 
riers after  dismissing  the  action  as 
to  the  other.  Doster  v.  Chicago,  etc., 
R.  Co.,    (Mo.   A.)    168   SW   440. 

[e]  Payment  of  farev— The  grava- 
men of  an  action  for  injuries  to  a 
passenger,  so  far  as  payment  of  fare 


Is  concerned.  Is  that  he  paid  his 
fare  to  the  carrier  for  the  service, 
and  the  variance  between  an  allega- 
tion that  he  paid  It  to  the  conductor 
and  nroof  that  he  paid  It  to  the 
ticket  seller  is  not  substantial.  Cor- 
nell v.  Chicago,  etc.,  R  Co.,  143  Mo. 
A.  598,  128  SW  1021. 

[f]  Cumulative  mattuv— Where 
the  negligence  charged  was  the  pre- 
mature starting  of  the  street  car 
while  plaintiff  was  alighting,  the 
r-ere  fact  that  a  defective  brake 
contributed  to  the  injury  will  not 
constitute  a  variance.  Buck  v. 
People's  St.  R.,  etc.,  Co.,  108  Mo.  179, 
18  SW  1090. 

•  45.  U.  S. — Washington,  etc.,  R.  Co. 
v.  Hickey,  166  U.  S.  521.  17  SCt  661. 
41   L.  ed.  1101. 

Ala.T— Kansas  City,  etc.,  R  Co.  v. 
Matthews.    142   Ala.   298.   39   S   207. 

D.  C. — Washington,  etc.  R.  Co.  v. 
Hickey.  5  App.  436  [aff  166  U.  S.  621, 
17    SCt    661,    41   L.   ed.    1101J. 

Ga. — Findley  v.  Central  of  Georgia 
R.  Co.,  7  Ga.  A.  180.  66  SB  486. 

Mo. — Saeger  v.  Wabash  R.  Co.,  181 
Mo.  A.  282.  110  SW  686. 

Compare  McAllister  v.  People's  R. 
Co.,  20  Del.  272.  64  A  743  (holding 
that,  where  the  declaration  averred 
that  plaintiff  was  thrown  from  his 
seat  to  the  ground  by  the  force  of 
the  collision,  proof  that  he  jumped 
from  the  car  on  which  he  was  rid- 
ing, and  was  injured,  In  his  endeavor 
to  escape  the  danger  of  the  collision, 
would  not  Justify  a  recovery). 

40.  Rldenhour  v.  Kansas  City 
Cable  R.  Co.,  102  Mo.  270,  18  SW 
889,  14  SW  760;  Leslie  v.  Wabash, 
etc.,  R.  Co.,  88  Mo.  50;  Ghio  v.  Metro- 
politan St.  R.  Co.,  125  Mo.  A  710, 
103  SW  142;  Hansberger  v.  Sedalla 
Electric  R,  etc.,  Co..  82  Mo.   A.   666. 

[a]  Thus,  where  the  cause  of  ac- 
tion set  up  was  negligence  in  per- 
mitting the  car'  to  be  put  in  motion 
while  plaintiff  was  in  the  act  of 
leaving  it,  without  giving  him  rea- 
sonable time  to  alight,  and  the  proof 
showed  that  the  speed  was  first 
slackened  so  as  to  Induce  plaintiff 
to  get  Into  a  position  to  alight  and 
then  increased  with  such  violence  as 
to  throw  him  off,  the  averment  that 
defendant  stopped  the  cars  for  the 
purpose  of  permitting  plaintiff  to 
alight  was  only  the  statement  of  a 
matter  of  Inducement:  the  negligence 
consisted  In  permitting  the  car  to 
be  put  In  motion  while  plaintiff  was 
In  the  act  of  leaving,  and  that  there 
was  no  failure  of  proof  or  variance 
between  the  facts  alleged  and  the 
facts  proved.  Rldenhour  v.  Kansas 
City  Cable  R.  Co..  102  Mo.  270.  13 
SW  889.   14   SW  760. 

47.  Colorado  Springs,  etc.,  R.  Co. 
v.  Marr,  26  Colo.  A.  48,  141  P  142: 
Powell  v.  Hudson  Valley  R.  Co..  88 
App.  Qiv.  133,  84  NTS  337;  Morftx 
v.  Interurban  St.  R  Co.,  84  NTS 
162;  International,  etc.,  R.  Co.  v.' 
Lane,  (Tex.  Civ.  A.)  127  SW  1066. 
See  generally  Pleading  [31  Cyc  703]. 
But  see  Scheu  v.  Union  R.  Co.,  112 
App.  Dlv.  239.  98  NTS  278  (holding 
that  the  variance  between  a  com- 
plaint which  alleges  that,  while 
plaintiff  was  riding  as  a  passenger 
and  seated,  the  carrier  propelled  Its 
cars  at  such  a  dangerous  rate  of 
speed  around  a  curve  as  to  throw 
her  from  her  Beat  to  the  ground  and 
the  proof  which  shows  that  the  in- 
juries were  received  while  she  at- 
tempted to  alight  is  fatal  to  a  re- 
covery. In  the  absence  of  an  amend- 


ment of  the  complaint,  althou&n  the 
carrier  was  not  misled). 

48.  See  statutory  provisions.      See 
also    Pleadings    £31    Cyc    703].       And 
see    Kentucky    Tract.,    etc.    Co.     v. 
Waits,  167  Ky.  236.  180  SW  366;  Senf 
v.  St.  Louis,  etc.,   R.  Co..  112  Mo.  A 
74,   86   SW   887    (holding   that    a    re- 
fusal  to  exclude  plaintiff's  evidence 
In  an  action  for  injury  in  alighting 
from  a  street  car  because  of  variance 
between   the   allegation  of   the    peti- 
tion that  the  ground  was  lower  than 
the  car,  and  proof  that  it  was  a  foot 
higher  than  the  floor  of  the  car  plat- 
form, is  not  ground  for  reversal,  the 
variance  being  immaterial,  the  grava- 
men of  the  charge  being  the  stopping 
of    the   car  at  an   unsafe   plaoe   to 
alight,  and  defendant  not  having:,  as 
required    by    Rev.    St.    [1899]    f    655 
alleged  and  proved  by  affidavit   that 
it    was    misled    by    the    variance): 
Robinson   v.    Helena   Light,    etc.    R. 
Co.,  38 'Mont.   222.  99  P  837    (holding 
that,  under  Rev.  Codes  ]{  6585.   6586. 
where,  in  an  action  for  injuries  to 
plaintiff    in    attempting    to    board   a 
street  car,  the  evidence  showed  that 
he   was   thrown   from   the   car  by  a 
sudden  backward  movement,  and  that 
the    accident    in    point   of    time    oc- 
curred after  the  car  had  stopped  and 
began  to  move  backward  in  order  to 
discharge  passengers,  while  the  com- 
plaint charged  that  plaintiff  was  in- 
jured   by    a    forward    movement    of 
the    car,    after   the    passengers    had 
been    discharged,    and    the    car    was 
starting   on   its   return   trip,   but   it 
did    not   appear   that    defendant   was 
misled  or  its  counsel   surprised,   the 
variance  was  not  fatal):  Schuyler  v. 
Southern  Pac  Co..  37  Utah  581.  105 
P   458    [reh  den   87   Utah   612,    10»  P 
1025]    (variance  held  Immaterial  un- 
der  Corap.    L.    [1907]    {{    3001-8003): 
Breeden    v.  Seattle,    etc,  R.    Co.,    60 
Wash.   622.   Ill   P   771    (holding   that 
the  variance  between   the  complaint 
alleging  that  a  passenger  was  injured 
while    alighting    from    a    car    at    a 
designated  street,  and  the  proof  that 
the    accident    happened    at    another 
street,    where    the   place   of    the  ac- 
cident was   well  known  to  the  car- 
rier   was    immaterial    within     Rem- 
ington   and    B.    Code    5    299,    because 
not   misleading,   no   objection    to   the 
proof   having    been    made    until    the 
question    of   variance    was    raised   in 
the  motion  for  nonsuit). 

49.  As  to  contributory  nasllmao* 
see  infra  !{  1517-1519. 

50.  Burden  of  proof  In  general  see 
Evidence  [16  Cyc  926). 

Presumptions  In  general  see  Evi- 
dence  [16  Cyc  1050]. 

51.  U.  S. — Irvine  v.  Delaware,  etc, 
R.    Co.,    184    Fed.    664,    106    CCA    600. 

Ala. — Nashville,  etc.,  R.  Co.  v. 
Crosfly.  183  Ala.  237.  62  S  889. 

Ark. — Midland  Valley  R.  Co.  v. 
Hamilton,  84- Ark.  81,  1$4  SW  640. 

Ga. — Georgia  R,  etc,  Co.  v.  Mc- 
Allister, 126  Ga.  447,  54  SE  957.  7 
LRANS  1177;  Davis  v.  Central,  etc. 
R.  Co..  60  Ga.  329. 
-  III.— Illinois  Cent.  R  Co.  v. 
Jennings,  229  111.  608,  82  NB  403; 
Ferrier  v.  Chicago  R.  Co.,  185  111. 
A  326. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Selby. 
47  Ind.  471,  17  AmR  719. 

Kan. — BroAvn  v.  Union  Pac.  R  Co.. 
81  Kan.  701,  106  P  1001,  29  LRANS 
808. 

La. — Casper  v.  New  Orleans  B.. 
etc..  Co.,  121  La.  603,  46  8  6«6.     r 
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passenger  existed  at  the  time  of  the  accident,'*  that 
there  was  negligence  or  other  wrong  on  the  part  of 
the  carrier  or  its  employees  in  the  discharge  of  the 
duties  growing  out  of  the  relation,"3  and  that  the 
injury  to  plaintiff  was  a  proximate  result  of  such 
negligence  or  wrong."4  Thus,  in  an  action  for  an 
assault  by  an  employee  of  the  carrier,  the  burden 
is  on  plaintiff  to  prove  that  the  injury  was  caused 
by  the  wrongful  act  of  such  employee,66  while  act- 
ing within  the  line  of  his  duty.6*  But  where  it 
appears  that  plaintiff  was  the  aggressor  in  provok- 


ing the  assault,  it  is  incumbent  on  defendant  to  show 
that  the  employee  used  no  more  force  than  was 
reasonably  necessary  to  repel  plaintiff's  assault67 
Shifting  of  burden.  Although  it  has  sometimes 
been  stated  that  the  burden  of  proof  will  shift  to 
defendant  on  plaintiff  making  out  a  prima  facie 
case,68  this  statement  is  inaccurate,  and,  where  de- 
fendant sets  up  a  plea  or  answer  denying  its  lia- 
bility, the  main  burden  of  proof  does  not  shift,  but 
is  on  plaintiff  throughout  the  case,6*  even  where  a 
presumption  of  negligence  exists,60  although,  where 


Me. — Qulmby  v.  Boston,  etc.,  R. 
Co..  69  Me.  340. 

Mo. — Graefe  v.  St.  Louis  Transit 
Co..  224  Mo.  282.  12S  SW  8>S;  Rlchter 
v.  United  R.  Co..  145  Mo.  A.  1,  129 
SW  10S6. 

N.  J. — Sparks  t.  Citlsens  Coach  Co.. 
«  N.  J.  L.  J.  366. 

N.  Y. — Masterson  v.  Crosstown  8t. 
R.  Co..  201  N.  T.  499.  94  NB  1086 
[rev  136  App.  Dlv.  908.  120  NYS 
1134];  Blalsdell  v.  Long-  Island  R. 
Co..  162  App.  Dlv.  218.  136  NYS  768 
[rev  131  NYS  141;  Baura  v.  New 
York.  etc..  R  Co..  124  App.  Dlv.  12, 
108    NYS   266. 

1  Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  166;  Sama  v.  San 
Juan  Light,  etc,  Co.,  4  Porto  Rico 
Fed.  IS. 

S.  C. — Easier  v.  Columbia  R.,  etc.. 
Co.,  100  S.  C.  96,  84  SE  417,  LRA 
1916D  883. 

Tenn. — Warfleld  v.  Louisville,  etc, 
R.  Co..  104  Tenn.  74.  65  SW  804.  78 
AmSR  911. 

Tex. — Haralson  v.  San  Antonio 
Tract.  Co..  S3  Tex.  Civ.  A.  253,  115 
SW  876;  Souther-land  v.  Texas,  etc, 
R.  Co..   (Civ.  A.)  40  SW  193. 

[a]  Where  a  passenger  is  injured 
tar  a  defect  la  a  footwalk  about  the 
station  grounds,  the  burden  is  on 
plaintiff  to  show  that  the  walk  where 
the  Injury  was  received  was  under 
the  control  of  the  carrier.  Qulmby 
v.   Boston,  etc.,  R.   Co.,   69   Me.   346. 

[b]  Knowledge,  of  Illegal  seareh. 
—In  an  action  ny  a  passenger  for 
damages  for  the  failure  of  a  car- 
rier's employees  to  protect  her  from 
an  Illegal  search,  the  passenger  has 
the  burden  of  proving  knowledge 
on  the  part  of  the  employees  that 
the  search  which  was  by  an  officer 
was.  illegal.  Nashville,  etc.,  R.  Co. 
v.  Crosby,  183  Ala.  237.  63  S  889. 

[c]  Insult  by  fellow  passenger— 
In  an  action  by  a  passenger  against 
a  carrier  for  permitting  other  pas- 
sengers to  insult  plaintiff  with  offen- 
sive language,  plaintiff  has  the  bur- 
den of  snowing  as  nearly  as  possible 
the  language  used,  and  that  is  not 
done  by  a  mere  statement  that  the 
passengers  complained  of  cursed  and 
used  vulgar  and  obscene  language  and 
sang  vulgar  songs.  St.  Louis  South- 
western R.  Co.  v.  Wright,  38  Tex. 
Civ.  A.   80.  75  SW  666. 

[d]  In  as  action  for  injuries  to  a 
trespasser  on  a  railroad  train,  the 
burden  is  on  him  to  show  not  only 
that  he  was  in  a  perilious  situation, 
but  that  such  situation  was  dis- 
covered by  defendant's  employees, 
and  that  they  failed  afterward  to 
exercise  ordinary  care  to  avoid  in- 
juring him.  Arkansas,  etc.,  R.  Co. 
v.  Sain.  90  Ark.  278.  119  SW  659,  22 
LRANS  910. 

[e]  Incompetency  of  surgeon*— A 
passenger  suing  for  injury  and  mal- 
practice of  carrier's  surgeon  in  treat- 
ing him  has  the  burden  of  proving 
the  incompetency  of  the  surgeon. 
Easier  v.  Columbia  R.,  etc.,  Co.,  100 
S.   C.    96.   84   SE   417.   LRA1915D   883. 

53.     See  Infra  8  1436. 

53.  Weber  v.  New  Orleans,  etc., 
R.  Co..  104  La.  367,  28  S  892;  Ralney 
v.  Grand  Trunk  R.  Co.,  84  Vt.  521, 
80  A  728.  See  also  infra  SI  1425- 
1436. 

[a]  Closing  vestibule  door*— Where 
at  -  a  station  a  vestibule  door  of  a 
train  was  opened  and  passengers 
alighted  therefrom,  and  as  a  passen- 
ger was  attempting  to  board  the 
train   through  such  door,   and  while 


he  was  on  the  lower  step,  the  door 
was  closed,  and  the  train  was 
started  at  the  same  time,  it  may,  In 
the  absence  of  evidence  to  the  con- 
trary, be  inferred  that  it  was  closed 
by  someone  connected  with  the  oper- 
ation of  the  train.  Ralney  v.  Grand 
Trunk  R.  Co.,  84  Vt.  521,  80  A  723. 

54.  See  infra  1  1425. 

55.  Roaenkovitz  v.  United  R..  etc, 
Co.,  108  Md.  306,  70  A  108;  Blalsdell 
v.  Long  Island  R.  Co.,  162  App  Dlv. 
218,  136  NYS  768  [rev  131  NYS 
14]. 

86.  Chicago  City  R  Co.  v.  Cooper, 
128  111.  A.  528;  White  v.  South  Cov- 
ington, etc..  R  Co.,  150  Ky.  681,  150 
SW  837 

57.  St.  Louis  Southwestern  R.  Co. 
v.  Berger.  64  Ark.  613,  44  SW  809, 
39  LRA  784. 

58.  Irvine  v.  Delaware,  etc.,  R. 
Co.,  184  Fed.  664.  106  CCA  600;  Wil- 
son v.  Chicago  City  R.  Co.,  144*  ill.  A. 
604;  Feltl  v.  Chicago  City  R.  Co.. 
113  111.  A.  381  [aff  211  111.  279,  71  NE 
9911. 

59.  D.  C. — Sullivan  v.  Capital 
Tract.  Co.,  34  App  368. 

Ga. — Southern   R.   Co.   v.   Fleming, 
141  Ga.  69,  80  SE  325. 
'    111. — Chicago  Tract.  Co.  v.  Leonard, 
126  111.  A.   189. 

Mich.— Niedzlnski  v.  Bay  City 
Tract.,  etc,  Co.,  160  Mich.  517,  125 
NW  409;  Sewell  v.  Detroit  United  R. 
Co.,  168  Mich.   407.  123  NW  2. 

Nebr. — Lincoln  Tract.  Co.  v.  Brook- 
over.  77  Nebr.  217,  109  NW  168,  77 
Nebr.   221,  111   NW  857. 

N.  Y. — Hollahan  v.  Metropolitan 
St.  R.  Co.,  73  App.  Div.  164.  76  NYS 
761;  Greer  t.  Union  R.  Co.,  60  Misc. 
560.  99  NYS  428. 

Tex. — St.  Louis,  etc,  R.  Co.  v. 
Parks,  97  Tex.  131.  76  SW  740. 

[a]  "The  mis  seems  to  be  wen 
settled  that  the  burden  of  proof 
never  shifts,  (1)  but  remains  with 
the  party  holding  the  affirmative. 
When  a  party  alleges  the  existence 
of  a  fact  as  the  basis  of  a  cause  of 
action  or  defense,  the  burden  is  al- 
ways upon  him  to  establish  It  by 
proof."  Lincoln  Tract.  Co.  v.  Webb, 
73  Nebr.  136.  139,  102  NW  268.  119 
AmSR  879.  To  same  effect  Abilene, 
etc.,  R.  Co.  v.  Burleson,  (Tex.  Civ.  A.) 
157  SW  1177.  (2)  "The  burden  of 
proof  always  remains  with  the  party 
alleging  the  fact  or  state  of  facts 
in  support  of  his  case.  The  weight 
of  evidence  shifts  from  side  to  side 
during  the  trial  accordingly  as  the 
proofs  are  in  support  or  dental  of 
the  main  fact  or  facts  sought  to  be 
established."  Sullivan  v.  Capital 
Tract.  Co.,  34  App.  (D.  C.)  358.  867. 
(3)  "In  this  class  of  cases,  where 
there  la  a  plea  of  contributory  neg- 
ligence or  other  plea  which  denies 
liability  although  the  defendant  may 
have  been  negligent,  when  the  pri- 
mary negligence  is  proved,  then  the 
burden  is  upon  the  defendant  to  es- 
tablish such  special  plea  by  a  pre- 
ponderance of  evidence.  But  upon 
the  primary  question  of  the  defend- 
ant's negligence,  in  the  absence  of  a 
statute  which  makes  the  act  or  omis- 
sion complained  of  negligence  per 
se,  the  burden  never  shifts,  but  is 
upon  the  plaintiff  throughout  the 
case."  St.  Louis,  etc,  R.  Co.  v. 
Parks,   97   Tex.   131.   134.  76  SW  740. 

80.  Ark. — Huckaby  v.  St.  Louis. 
etc.,  R.  Co.,  119  Ark.  179.  177  SW  928. 

D.  C. — Sullivan  v.  Capital  Tract. 
Co.,  34  App.  358. 

111.— Chicago    Union    Tract.    Co.   v. 


Mee,  218  111.  9,  75  NE  800,  2  LRANS 
725.  4  AnnCas  7  [rev  119  111.  A.  332]. 

Mass. — Webber  v.  Old  Colony  St. 
R.  Co..  210  Mass.  422,  97  NE  74-  Car- 
roll v.  Boston  El.  R.  Co..  200  Mass. 
527.  86  NE  792;  Gibson  v.  Inter- 
national Trust  Co.,  177  Mass.  100,  68 
NE  278,  62  LRA  928. 

Mich. — Niedzlnski  v.  Bay  City 
Tract.,  etc.,  Co.,  160  Mich.  517.  126 
NW  409;  Sewell  v.  Detroit  United  R. 
Co.,  168  Mich.  407,  123  NW  2. 

Nebr.— Omaha  St.  R  Co.  v.  Boesen, 
74  Nebr.  764,  106  NW  303,  4  LRANS 
122. 

N.  J. — Hughes  v.  Atlantic  City, 
etc..  R.  Co..  85  N.  J.  L.  212,  89  A  769. 

N.  Y. — Greer  v.  Union  R.  Co.,  60 
Misc.  660.  99  NYS  428:  Lynch  v.  Met- 
ropolitan St.  R.  Co.,  90  NYS   378. 

Tex. — Abilene,  etc,  R.  Co.  v.  Burle- 
son,  (Civ.  A.)  167  SW  1177. 

Va. — Norfolk-Southern  R.  Co.  v. 
Tomlinson,  116  Va.   153.  81  SB  89. 

"The  rule  that  the  mere  happening' 
of  an  accident  to  a  passenger  Is  suf^ 
flcient  to  create  an  Inference  of  neg- 
ligence on  the  part  of  the  carrier  Is 
limited  to  certain  well-denned  cases, 
and,  we  think,  does  not  operate  In 
any  case  to  impose  upon  the  carrier 
the  burden  of  establishing  by  the 
preponderance  of  the  evidence  that 
it  was  free  from  the  charge  of  neg- 
ligence. The  burden  is  always  upon 
the  plaintiff  to  make  out  his  rase. 
It  is  true  that  where,  by  the  failure 
of  appliances  of  transportation,  or 
by  collision,  an  accident  happens 
whereby  a  passenger  Is  injured,  and 
the  circumstances  of  the  accident 
are  peculiarly  within  the  knowledge 
of  the  carrier,  such  passenger  may. 
In  Ms  declaration  and  proofT  content 
himself  with  establishing  his  right 
to  recover,  by  proving  that  he  was  a 
passenger  and  sustained  the  injury 
while  such.  This  is  sufficient  under 
such  circumstances  to  establish  a 
prima  facie  case,  which,  in  the  ab- 
sence of  any  explanation  on. the  part 
of  the  defendant,   would  entitle  the 

Slalntiff  to  recover;  but  even  this 
oes  not  relieve  the  .plaintiff  from  es- 
tablishing his  case  by  the  prepon- 
derance of  the  evidence.  It  merely 
raises  an  Inference  of  negligence, 
which  calls  for  rebuttal  or  explana- 
tion on  the  part  of  the  defendant, 
and  which,  \ji  the  absence  of  such 
explanation,  will  authorize  the  plain- 
tiff to  recover."  Sullivan  v.  Capital 
Tract.  Co..  84  App.  (D.  C.)  868,  367. 
"It  Is  true  that  in  some  cases 
loose  expressions  may  be  found  that 
the  burden  of  proof  shifts  when  the 
fact  that  Is  the  basis  of  a  presump- 
tion of  negligence  is  made  to  appear. 
But  it  Is  believed  that  no  court  has 
upheld  such  a  ruling  when  its  at- 
tention has  been  challenged  thereto. 
The  burden  always  rests  on  the  party 
who  has  the  affirmative,  and  actions 
for  personal  injuries  against  com- 
mon carriers  are  no  exception  to  this 
rule  unless  they  are  made  so  by 
statute."  Lincoln  Tract.  Co.  v. 
Webb,  78  Nebr.  136.  139,  102  NW 
258.  119   AmSR  879. 

[a]  The  presumption  of  negll- 
genoe  Is  merely  an  aid  to  plaintiff  in 
sustaining  the  burden  of  proof  which 
remains  on  him  throughout  the  case. 
Kay  v.  Metropolitan  St.  R.  Co..  163 
N.  Y.  447,  57  NE  751  [>ev  48  App. 
Dlv:  632.  82  NYS  1139];  Maher  v. 
Metropolitan  St.  R.  Co.,  102  App. 
Div.   517.  92   NYS   825. 

~b]     The    presumption    Is    to    be 
-    with  defendant*   evlAenoe, 
i g razed  oy  vTD Uviv; 
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plaintiff  introduces  evidence  sufficient  to  make  out 
a  prima  facie  ease,  it  is  then  incumbent  on  defend- 
ant in  order  to  prevent  a  recovery  to  introduce 
evidence  sufficient  to  overcome  such  showing  by 
plaintiff;*1  but  the  carrier  is  not  called  on  to  offer 
evidence  until  facts  showing  a  prima  facie  liability 
on  its  part  have  been  proved." 

Presumption  as  to  employee.  A  person  dressed 
in  the  uniform  adopted  by  the  carrier  for  its  em- 
ployees and  acting  as  an  employee  will  be  presumed, 
in  the  absence  of  other  evidence,  to  be  in  the  em- 


ploy of  the  carrier.** 

[i  1425]  (2)  As  to  Negligence  or  Wrong— (a)  In 
General.  As  in  other  civil  cases  in  which  damages 
are  sought  to  be  recovered  for  injuries  caused  by 
the  negligence  of  another,84  the  burden  is  on  plain- 
tiff who  seeks  to  recover  for  the  negligence  or  wrong 
of  the  carrier  to  show  by  a  preponderance  of  the 
evidence  the  negligence  on  wrong  as  alleged,**  and 
that  such  negligence  or  wrong  was  the  proximate 
cause  of  the  injury  complained  of.*8  This  merely 
requires  of  course  that  the  passenger  shall  prove 


and  If  aa  a  whole  the  evidence  does 
not  preponderate  for  plaintiff,  he 
cannot  recover.  Sewell  v.  Detroit 
United  R.  Co..  168  Mich.  407,  123 
NW  2. 

[c]  Derailments— While  proof  of  a 
derailment  of  a  passenger  train 
raises  a  presumption  of  negligence 
under  the  doctrine  of  res  ipsa  loqui- 
tur. It  does  not  relieve  an  injured 
passenger  from  the  burden  of  prov- 
ing negligence,  and  the  carrier's  evi- 
dence tending  to  show,  freedom  from 
negligence  must  be  considered  under 
that  rule.  Omaha  St.  B.  Co.  v.  Boe- 
aen.  74  Nebr.  7S4.  106  NW  301.  4 
LRANS  122;  Norfolk-Southern  R  Co. 
v.  Tomllnson,  116  Va.  163,  81  SB  89. 
Application  of  res  ipsa  loquitur  doc- 
trine see  Infra  I  1481. 

Boa  Ipsa  loquitur  dootrlne  see 
Infra   |j   1426-1483. 

61.  U.  S. — Lee  Line  Steamers  v. 
Robinson,  218  Fed.  669,  134  CCA  287. 

Ga. — Coursey  v.  Southern  R.  Co., 
113   Ga.    297,   88   SE   868. 

111.— Illinois  Cent.  R.  Co.  v.  Roths- 
child, 134  111.  A.  604:  Wabash  R  Co. 
v.  Jelllson,  124  111.  A.  662.         ' 

La. — Casper  v.  New  Orleans  R, 
etc.,  Co.,  121  La.  603,  46  S  666. 

Okl. — Ramsey  v.  McKay,  44  Okl. 
774,  148  P  210. 

Tot  a  fall  dlsousslon  of  the  rule 
as  to  shifting  of  burden  of  proof  and 
duty  to  go  forward  with  the  evi- 
dence see  Evidence  [16  Cyc  926]. 

Rebutting  presumption,  generally 
see   infra   f   1434. 

62.  Paris,  etc.,  R.  Co.  v.  Robin- 
son, S3  Tex.  Civ.  A.  12.  114  SW  658. 

63.  Columbus,  etc.,  R  Co.  v.  Pow- 
ell, 40  Ind.  87;  Baltimore,  etc.,  R  Co. 
v.  Kane,  69  Md.  11,  13  A  387,  9  Am 
SR  387;  Hoffman  v.  New  York  Cent, 
etc.,  R.  Co.,  44  N.  T.  Super.  1;  Hughes 
v.  New  York,  etc.,  R.  Co.,  36  N.  Y. 
Super.  222;  Texas,  etc.,  R.  Co.  v. 
Woods,  15  Tex.  Civ.  A.  612,  40  SW 
846. 

[a]  Person  giving  lnstruotlons  to 
passenger  but  not  dressed  in  uniform 
of  company-— Where  a  passenger  tes- 
tified that  she.  was  instructed  to 
alight  from  the  train  by  a  man  who 
was  dressed  in  dark  clothes,  and  who 
inquired  as  to  her  destination,  and 
the  uncontroverted  testimony  showed 
that  all  the  train  employees  were 
dressed  In  dark  blue  clothes  with 
.  brass  buttons  and  wore  caps,  the 
evidence  was  insufficient  to  show 
that  the  person  who  directed  plain- 
tiff to  alight  was  an  employee  of  the 
company.  Texas,  etc.,  R.  Co.  v. 
Woods,  16  Tex.  Civ.  A.  612,  40  SW 
846. 

84.  See  generally  Negligence.  [29 
Cyc  697J. 

65.  U.  S. — Pennsylvania  R.  Co.  v. 
McCaffrey.  149  Fed.  404,  79  CCA  224. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
O'Brien,  185  Ala.  617-,  64  S  343;  Louis- 
ville, etc.,  R  Co.  v.  Cornelius,  6  Ala. 
A.    386.  60  S  740. 

Ark. — Huckaby  v.  St.  Louis,  etc, 
R  Co.,  119  Ark.   179,  177  SW  923. 

Cal.— Valente  v.  Sierra  R.  Co.,  161 
Cal.  534,  91  P  481. 

Conn. — Kruck  v.  Connecticut  Co., 
84  Conn.  401.  80  A  162. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co..  93  A  903;  Qirardo  v.  Wilming- 
ton, etc..  Tract.  Co.,  90  A  478:  Free- 
man v.  Wilmington,  etc..  Tract  Co., 
26  Del.  107,  80  A  1001;  Braunsteln 
v.  Peoples  R.  Co..  25  Del.  66,  78  A 
609;    Benson    v.    Wilmington   City   R. 


Co.,  24  Del.  202,  75  A  793:  Relss  v. 
Wilmington  City  R  Co.,  67  A  153. 

D.  C. — Kehan  v.  Washington*  R,, 
etc..  Co.,  28  App.  108. 

Ida. — LeDeau  v.  Northern  Pac  R 
Co.,  19  Ida.  711,  116  P  602,  34  LRA 
NS   725,  AnnCasl912C  438. 

111. — Vischer  v.  Northwestern  Ele- 
vated R  Co.,  266  111.  672,  100  NE 
270  [aft  171  111.  A.  644]:  Chicago 
Union  Tract.  Co.  v.  Mee,  218  111.  9, 
75  NE  800,  2  LRANS  726,  4  AnnCas  7 
[rev  119  111.  A.  2321;  Chicago,  etc.. 
R.  Co.  v.  Felton,  125  111.  458,  17  NE 
765;  Chicago;  etc.,  R.  Co.  v.  Mock,  88 
111.  87;  Carroll  v.  Chicago  City  R. 
Co.,  180  111.  A.  308;  Randall  v.  Ster- 
ling, etc.,  R.  Co.,  158  111.  A.  56. 

Ind. — Kelley  v.  Grand  Trunk  West- 
ern R  Co.,  46  Ind.  A.  697,  92  NE  616. 

Kan. — Hart  v.  St  Louis,  etc.,  R 
Co.,  80  Kan.  6»9,  102  P  1101. 

La. — Marsalis  v.  Louisiana,  etc.,  R 
Co.S  189  La.  146.  66  S  744:  Casper  v. 
New  Orleans  R,  etc.,  Co.,  121  La.  602, 

46  S   666. 

Md. — Hewes  v.  Philadelphia,  etc, 
R  Co.,  76  Md.  154,  24  A  325. 

Mass. — Perkins  v.  Bay  State  R  Co., 
223  Mass.  £86,  111  NE  717. 

Mich. — -Congdon  v.  Detroit,  etc.,  R 
Co.,  179  Mich.  175.  146  NW  118; 
Konieasony  v.  Detroit,  etc.  R  Co., 
164  Mich.  66,  128  NW  1096;  Thurston 
v.  Detroit  United  R  Co.,  137  Mich. 
231,  100  NW  396;  Mitchell  v.  Chicago, 
etc.,  R  Co.,  61  Mich.  236,  16  NW  388, 

47  AmR  666;  Brown  v.  Congress,  etc., 
St  R.  Co.,  49  Mich.  153.  13  NW  494; 
Grand  Rapids,  etc,  R.  Co.  v.  Huntley, 
38  Mich.  117. 

Minn. — Palmer  v.  Winona  R,  etc., 
Co.,  78  Minn.  138,  80  NW  869. 

Miss. — Chicago,  etc,  R  Co.  v.  Trot- 
ter, 61  Miss.  417. 

Mo. — Abernathy  v.  Lusk,  (A.)  182 
SW  1049;  Young  v.  Missouri  Pac.  R 
Co.,  118  Mo.  A.  636,  88  SW  767; 
Young  v.  Missouri  Pac.  B,  Co.,  (A) 
84    SW    175. 

Mont — Talllon  v.  Mears,  29  Mont. 
161.   74  P   421.  1  AnnCas  618. 

Nebr. — Jelinek  v.  Omaha,  etc,  St 
R.  Co.,  98  Nebr.  761.  154  NW  645. 

N.  J. — Chester  v.  Public  Service  R. 
Co..  (Sup.)  94  A  968;  Fell  v.  West 
Jersey,  etc,  R.  Co.,  77  N.  J.  L.  602, 
72  A  362. 

N.  Y. — Masterson  v.  Crosstown  St. 
R.  Co.,  201  N.  Y.  499,  94  NE  1086  [rev 
136  App.  Div.  908  mem,  120  NY8 
1134  mem);  Weber  v.  New  York 
Cent,  etc.,  R.  Co..  68  N.  Y.  461;  Cald- 
well v.  New  Jersey  Steamboat  Co., 
47  N.  Y.  282;  Curtis  v.  Rochester, 
etc.,  R.  Co.,  18  N.  Y.  634,  75  AmD  268 
and  note;  Holbrook  v.  Utlca,  etc.,  R. 
Co.,  12  N.  Y.  236.  64  AmD  602;  Foden 
v.  Brooklyn  Heights  R  Co.,  136  App. 
Dlv.   765,  121  NYS  420. 

Oh. — Cleveland  City  R.  Co.  v.  Os- 
born,  66  Oh.  St.  46,  63  NE  604. 

Pa. — Slmklns  v.  Philadelphia  Rapid 
Transit  Co.,  244  Pa.  182,  90  A  627; 
Rlst  v.  Philadelphia  Rapid  Transit 
Co.,  236  Pa.  218,  84  A  687:  Cllne  v. 
Pittsburg  R.  Co..  226  Pa.  686,  76  A 
860,  27  LRANS  936;  Herstine  v.  Le- 
high Valley  R.  Co.,  161  Pa.  244,  26  A 
104;  Barlick  v.  Baltmore,  etc.,  R  Co., 
41  Pa.  Super.  87. 

Tex. — International,  etc,  R.  Co.  v. 
Bartek,  (Civ.  A.)  177  SW  187;  Beaty 
v.  Missouri,  etc.,  R  Co.,  (Civ.  A.)  176 
SW  450;  Gulf,  etc..  R.  Co.  v.  Davis, 
(Civ.  A.)  161  SW  982:  Paris,  etc.,  R. 
Co.  v.  Robinson,  52  Tex.  Civ.  A.  12, 
114  SW  658. 


Utah. — Conway  v.  Salt  Lake,  etc, 
R   Co.,   165   P  339. 

Va. — Roanoke  R.,  etc.,  Co.  v.  Ster- 
rett  111  Va.  293,  68  SE  9»8;  Norfolk, 
etc.,  R  Co.  v.  Rhodes,  109  Va.  lit, 
63  SE  446. 

Wash. — Topping  v.  Great  Northern 
R.  Co.,  81  Wash.  166,  142  P  425,  LR 
A1915F  1174. 

Wis. — Colburn  v.  Chicago,  etc,  R 
Co.,  161  Wis.  277.  162  NW  821. 

Eng. — Danniel  v.  Metropolitan  R 
Co.,  L.  R.  3  C.  P.  216;  Toomey  v. 
London,  etc.,  R  Co.,  3  C.  B.  N.  S.  146, 
91  ECL  146,  140  Reprint  694. 

See  also  cases  infra  note  66. 

"It  does  not  matter  how  skillfully 
a  plaintiff  may  state,  in  his  com- 
plaint, a  cause  of  action  for  simple 
negligence  against  a  defendant  he 
can  recover  nothing  for  such  negli- 
gence, unless,  when  the  trial  is  had, 
he  offers  some  evidence  of  the  negli- 
gence charged  in  the  complaint,  and 
that  the  plaintiff  was  Injured  by  such 
negligence."  Louisville,  etc  R.  Co. 
V.  Cornelius,  6  Ala.  A.  386.  390,  60  S 
740. 

"To  entitle  the  plaintiff  to  recover 
it.  must  have  been  shown  to  the  satis- 
faction of  the  Jury  by  a  preponder- 
ance, that  is,  the  greater  weight  of 
the  evidence  that  the  negligence 
which  caused  the  injuries  complained 
of  was  the  negligence  of  the  defendant 
company;  and  the  Jury  must  be  fur- 
ther satisfied  that  the  negligence  that 
caused    ttae    injuries   was    the    negli- 

Jenoe  charged  by  the  plaintiff  in  his 
eclaratlon,  to  wit,  the  sudden  start- 
ing of  the  train."  Behen  v.  Phila- 
delphia, etc,  R  Co.,  (Del.)  93  A  901, 
904. 

[a]  Where  speoifle  seta  of  nags'- 
genoe  are  charged,  (1)  the  burden  of 
proof  is  governed  by  the  same  rules 
as  cases  where  the  relation  of  carrier 
and  passenger  la  not  present  Birm- 
ingham R,  etc.,  Co.  v.  O'Brien,  186 
Ala.  617.  64  8  343.  (2)  Where  a 
passenger  specifies  the  negligence 
relied  on  by  her  for  recovery,  the 
burden  is  on  her  to  establish  the 
negligence  alleged  by  a  preponder- 
ance of  the  evidence.  Sterrett  v. 
Metropolitan  St  R  Co.,  225  Mo.  >9, 
128  SW  877. 

[b]  It  la  lnsumotent  to  snow  that 
defendant  might  have  he—  guilty  of 
nagUganee,  especially  where  the  evi- 
dence suggests  with  equal  force  that 
the  Injury  might  have  resulted  with- 
out Its  fault  Brown  v.  Union  Pac 
R.  Co.,  81  Kan.  701,  10S  P  1001.  39 
LRANS    808. 

[c]  wreak  by  via  major,-  In  an 
action  for  wrongful  death  of  a  pas- 
senger in  a  wreck  resulting  from  vis 
major,  the  burden  is  on  plaintiff  to 
establish  intervening  negligence  on 
the  part  of  the  carrier.  Topping  v. 
Great  Northern  R.  Co.,  81  Wash.  166, 
142    P   426.    LRA1915F   1174. 

66.  Ala. — Birmingham  R.  etc,  Co. 
v.  Washington,  192  Ala.  617,  69  S  65: 
Central  of  Georgia  R.  Co.  v.  Brown, 
166  Ala.  492,  51  S  566;  Louisville,  etc. 
R.  Co.  v.  Cornelius,  6  Ala.  A.  386.  60 
S  740. 

Ark. — Huckaby-  v.  St  Louis,  etc. 
R  Co.,  119  Ark.  179,  177  SW  92J; 
Midland  Valley  R  Co.  ▼.  Hamilton. 
84  Ark.  81.  104  SW  640. 

Cal. — French  v.  Pacific  Electric  B. 
Co..  1  CaL  A.  401,  82  P  296. 

Del. — Behen  v.  Philadelphia,  etc. 
R  Co..  98  A  903;  File  v.  Wilmington 
City   R.   Co..   2*   Del.   468.    80  A  622; 


For  later  eases,  developments  and  change*  in  the  law 
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his  case  by  a  preponderance  of  the  evidence,  and 
it  may  sufficiently  be  performed  by  showing  cir- 
cumstances attending  the  injury  from  which  a  pre- 
sumption of  negligence  on  the  part  of  the  carrier 
arises,  thereby  putting  on  .the  carrier  the  onus  of 
showing  due  care  on  its  part." 

Where  the  degree  of  negligence  is  not  shown, 
ordinary  negligence,  and  not  gross  negligence  or 
willfulness  or  wantoness,  will  be  presumed.88 

[ft  1426]  (b)  Bes  Ipsa  Loquitur — aa.  General 
Bule.89  The  maxim,  Res  ipsa  loquitur,  which  is 
recognized  to  some  extent  in  the  proof  of  negli- 
gence in  general,70  is  of  peculiar  application  in 
actions  for  simple  negligence  against  carriers  of 
passengers,  such  as  railroad  or  street  railroad  com- 
panies, and  in  a  number  of  cases  the  role  has  been 
broadly  stated  that  the  happening  of  an  accident 
to  the  passenger,  at  least  where  it  appears  to  have 
occurred  without  fault  on  his  part,  gives  rise  to  a 


presumption  of  negligence  on  the  part  of  the  car- 
rier, so  that  the  passenger  makes  out  a  prima  facie 
right  to  recover  for  personal  injuries  received  dur- 
ing transportation,  by  proof  that  he  was  at  the 
time  of  receiving  the  injury  a  passenger,  that  an 
accident  occurred,  and  that  his  injury  resulted' 
therefrom,  and  thereby  casts  on  defendant  the  bur- 
den of  rebutting  such  presumption.11  This,  how- 
ever, is  too  broad  a  statement.  The  carrier  is  not 
an  insurer  against  injuries  to  the  passenger,  but 
plaintiff's  right  of  action  for  injuries  is  based  on 
negligence,"  the  burden  of  proof  of  which  is  on 
him;™  and  the  circumstances  of  many,  if  not  all, 
of  the  cases  in  which  the  rule  is  so  broadly  stated 
have  been  such  that  the  presumption  would  .have 
arisen  from  the  circumstances  of  the  accident. 
Therefore  the  mere  proof  of  an  injury  to  the  pas- 
senger in  course  of  transportation,  which,  so  far 
as  it  is  shown,  might  have  occurred  by  reason  of 


Butler  v.  Wilmington  City  R  Co.,  25 
Del.  261,  78  A  871;  Braunstein  v.  Peo- 
pled R.  Co..  25  Del.  56.  78  A  %D9; 
Benson  v.  Wilmington  City  R  Co., 
24  Del.  202.  76  A  793;  Eaton  v.  Wil- 
mington City  R  Co.,  24  Del.  4S5,  75 
A  369;  Smlthers  v.  Wilmington  City 
R.    Co.,    22   Del.    422.   67   A  167. 

D.  C. — Harbison  v.  Metropolitan  R. 
Co..  9  App.  60. 

111. — Elwood  v.  Chicago  City  R  Co., 
90  111.  A  397. 

Ind. — Chicago,  etc.,  R  Co.  v.  Mit- 
chell. 66  Ind.  A.  354,  105  NB  896. 

Iowa. — Weber  v.  Chicago,  etc.,  R. 
Co..  151  NW  862. 

Kan. — O'Keefe  v.  Kansas  City 
Western  R  Co..  93  Kan.  262,  144  P 
214;  Brown  v.  Union  Pac.  R  Co.,  81 
Kan.  701.  106  P  1001,  29  LRANS  808; 
Hart  v.  St.  Louis,  etc.,  R  Co.,  80  Kan. 
699.  102  P  1101. 

Mass. — Stangy  v.  Boston  El.  R. 
Co..  220  Mass.  414,  107  NE  933; 
Deagle  v.  New  York,  etc.,  R  Co.,  217 
Mass.  23.  104  NE  493. 

Mich. — Mitchell  v.  Chicago,  etc,  R 
Co..  61  Mich.  236,  16  NW  388,  47 
AmR  566. 

Mo. — Chlanda  v.  St  Louis  Transit 
Co.,  213  Mo.  244.  112  SW  249;  Peck 
v.  St.  Louis  Transit  Co.,  178  Mo.  617, 
77  SW  736;  Stark  v.  Chicago,  etc.,  R. 
Co..  179  Mo.  A.  225,  166  SW  850;  Mc- 
Clanahan  v.  St.  Louis,  etc.,  R  Co., 
147  Mo.  A.  386,  126  SW  536. 

Mont. — Previsich  v.  Butte  Electric 
R   Co..  47  Mont.  170,  131  P  25. 

Nebr. — Jellnek  v.  Omaha,  etc.,  St. 
R.  Co.,  98  Nebr.  751,  154  NW  545: 
Painter  v.  Chicago,  etc,  R.  Co.,  98 
Nebr.  419,  140  NW  787;  Lincoln 
Tract.  Co.  v.  Webb.  78  Nebr.  136,  102 
NW   268,   119  AmSR  879. 

N.  J. — Fell  v.  West  Jersey,  etc.,  R 
Co..  77  N.  J.  L.  602,  72  A  382. 

Oh. — Cleveland  City  R.  Co.  v.  Os- 
born.  66  Oh.  St.  45,  63  NE  604. 

[a]  Where  several  ageaolea  united 
*h»ve  oansed  Injury,  all  of  them  not 
being  within  the  control  of  the 
carrier,  the  burden  of  proof  is  on 
plaintiff  to  show  that  negligence  of 
defendant  caused  the  injury.  Elwood 
v.  Chicago  City  R.  Co.,  90  111.  A.  897. 

67.  See  infra  ft   1426-1434. 

68.  Southern  R.  Co.  v.  Brewer,  108 
SW  936,  32  KyL  1874;  Southern  R 
Co.  v.  Lee.  101  SW  307,  30  KyL  1360, 
10  LRANS  837;  Moore  v.  Greenville 
Tract.  Co.,  94  S.  C.  249,  77  SE  928. 

68.  See  also  Res  Ipsa  Loquitur  [34 
Cyc  1665J. 

70.  See  Negligence   [29  Cyc  690]. 

71.  U.  S. — Oleeson  v.  Virginia 
Midland  R.  Co.,  140  Us  S.  435,  11  SC 
859,  35  L.  ed.  458;  New  Jersey  R„ 
etc..  Co.  v.  Pollard.  22  Wall.  341,  22 
L.  ed.  877;  Midland  Valley  R  Co.  v. 
Conner,  217  Fed.  956,  133  CCA  628; 
Irvine  v.  Delaware,  etc.,  R  Co.,  184 
Fed.  664.  106  CCA  600;  Cincinnati 
Tract.  Co.  v.  Leach,  169  Fed.  549,  95 
CCA  47:  Southern  Pac.  Co.  v.  Cavin, 
144  Fed.  848,  75  CCA  350;  North 
Jersey  St.  R.  Co.  v.  Purdy,  142  Fed. 
966,  74  CCA  125;  Texas,  etc.,  R  Co.  v. 
Gardner,   114  Fed.   186,  62   CCA  142; 


Whitney  v.  New  York,  etc.,  R.  Co., 
102  Feci.  850,  43  CCA  19,  50  LRA  615; 
Sprague  v.  Southern  R.  Co.,  92  Fed. 
59,  34  CCA  207;  Carter  v.  Kansas 
City  Cable  R  Co..  42  Fed.  37. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Godwin,  183  Ala.  218.  62  S  768:  Bir- 
mingham R.,  etc.,  Co.  v.  McCurdy, 
172  Ala.  488,  55  S  616;  Birmingham 
R.,  etc.,  Co.  v.  Sawyer,  156  Ala.  199, 
47  S  67,  19  LRANS  717;  Louisville, 
etc.,  R  Co.  v.  Jones,  83  Ala.  876,  3  S 
902. 

Cat. — Bosqui  v.  Sutro  R  Co.,  131 
Cal.  390.  63  P  682;  Bush  v.  Barnett, 
96  Cal.  202.  31  P  2. 

D.  C. — Kehan  v.  Washington  R., 
etc.,  Co.,  28  App.  108;  Washington, 
etc.,  R  Co.  v.  Chapman,  26  App.  472, 
6  AnnCas  721. 

Ga. — City,  etc.,  R  Co.  v.  Flndley, 
76  Ga.  311;  Central  R.  Co.  v.  Free- 
man, 75  Ga.  331;  Southwestern  R  Co. 
v.  Singleton,  67  Ga.  306. 

111. — New  York,  etc,  R  Co.  v. 
Blumenthal,  160  111.  40,  48  NE  809; 
Galena,  etc.,  R  Co.  v.  Yarwood.  17 
111.  509,  66  AmD  682:  Alton  Lipht. 
etc.,  Co.  v.  Oiler.  119  111.  A.  181  [aff 
217  111.  15,  76  NE  419,  4  LKANS  399): 
Springer  v.  Schults,  106  111  A.  644 
[aff  206  111.  144.  68  NE  7531:  trim- 
mer v.  Illinois  Cent.  R.  Co.,  101  111.  A. 
198;  Chicago  City  R.  Co.  v.  Morse,  98 
111.  A.  662  [aff  197  111.  227,  64  NE 
804];  Calumet  Electric  St.  R.  Co.  v. 
Jennings,  88  111.  A.  612;  Cramblet  v. 
Chicago,  etc.,  R.  Co.,  82  111.  A.  542; 
Illinois  Cent.  R.  Co.  v.  Beebe,  69  111. 
A.  363  [aff  174  111.  13.  50  NE  1019,  66 
AmSR  252,  43  LRA  210];  Atchlnson. 
etc.,  R.  Co.  v.  Elder.  60  111.  A.  276 
[aff  149  111.  173.  36  NE  565]. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Schmidt,  168  Ind.  360,  71  NB  201; 
Louisville,  etc..  R.  Co.  v.  Hendricks, 
128  Ind.  462,  28  NE  58;  Louisville, 
etc..  R.  Co.  v.  Snyder,  117  Ind.  435, 
20  NE  284,  10  AmSR  60,  3  LRA  434; 
Louisville,  etc.,  R.  Co.  v.  Thompson, 

107  Ind.  442,  8  NE  18,  9  NE  357,  67 
AmR  120;  Lake  Erie,  etc..  R.  Co.  v. 
Cotton,  46  Ind.  A.  580,  91  NE  263. 

Ky. — Southern    R.    Co.    v.    Brewer, 

108  SW  936,  32  KyL  1374;  Central 
Pass.  R.  Co.  v.  Kuhn,  86  Ky.  578,  6 
SW  441,  9  KyL  725,  9  AmSR  809; 
Louisville,  etc.,  R.  Co.  v.  Ritter,  85 
Ky.   868,  3-  SW  591,  9  KyL  22. 

La. — Le  Blanc  v.  Sweet,  107  La. 
355,  31  S  766.  90  AmSR  303. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Swann,  81  Md.  400,  32  A  175,  31  LRA 
313;  Philadelphia,  etc.,  R.  Co.  v.  An- 
derson, 72  Md.  519,  20  A  2,  20  AmSR 
483  and  note,  8  LRA  673;  Baltimore, 
etc..  Turnp.  Road  v.  Leonhardt.  66 
Md.  70,  5  A  346. 

Minn. — Graham  v.  Burlington,  etc., 
R  Co..  39  Minn.  81.  38  NW  812. 

Miss. — Vicksburg,  etc.,  R.  Co.  ▼. 
Phillips.  64  Miss.   693,  2  S  537. 

Mo. — Partello  v.  Missouri  Pac.  R. 
Co.,  24(T  Mo.  122,  145  SW  65;  Norris 
v.  St.  Louis,  etc.,  R.  Co.,  239  Mo.  695, 
144  SW  783;  "Cooper  v.  Century 
Realty  Co.,  224  Mo.  709,  123  SW  848; 
Sweeney  v.  Kansas  City  Cable  R.  Co., 


150  Mo.  385,  51  SW  682;  Hamilton  v. 
Metropolitan  St.  R  Co.,  114  Mo.  A. 
504,  89  SW  893. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Wolfe,  61  Nebr.  602,  86  NW  441;  Chi- 
cago, etc.,  R.  Co.  v.  Zerneoke,  59 
Nebr.  689.  82  NW  26,  66  LRA  610: 
Lincoln  St.  R.  Co.  v.  McClellan,  54 
Nebr.  672.  74  NW  1074,  69  AmSR  736. 

N.  Y. — Loudoun  v.  Eighth  Ave.  R. 
Co.,  162  N.  Y.  880.  66  NE  988  [rev 
16  App.  Div.  162,  44  NYS  742]; 
Schneier  v.  Brooklyn  Heights  R.  Co., 
125  App.  Div.  911.  109  NYS  696; 
Meschneck  v.  Brooklyn,  etc,  R.  Co.. 
125  App.  Div.  265,  109  NYS  694; 
Hegeman  v.  Western  R.  Corp.,  IS 
Barb.  353  [aff  13  N.  Y.  9,  64  AmD 
6171;  Holbrook  v.  Utica.  etc.,  R.  Co., 
16  Barb.  113  [aff  12  N.  Y.  236.  64 
AmD  602];  Gonsalea  v.  New  York, 
etc,  R  Co.,  39  HowPr  407. 

N.  C. — Lambeth  v.  North  Carolina 
R.  Co.,  66  N.  C.  494.  8  AmR  508. 

Okl. — Muskogee  Electric  Tract.  Co. 
v.  Baton.  152  P  1109. 

Pa. — Dampman  v.  Pennsylvania  R 
Co.,  166  Pa.  520.  31  A  244;  Pittsburg, 
etc..  R  Co.  v.  Pillow,  76  Pa.  510,  18 
AmR  424:  Lalng  v.  Colder,  8  Pa.  479, 
49  AmD  533. 

S.  .C. — Moore  v.  Greenville  Tract. 
Co.,  94  S.  C.  249,  77  SE  928;  Bunch  v. 
Charleston,  etc.,  R.  Co.,  91  S.  C.  189, 
74  SE  363;  Davis  v.  Atlanta,  etc.,  R. 
Co.,  83  S.  C.  66,  64  SE  1015;  Cooper 
v.  Georgia,  etc.,  R.  Co.,  61  S.  C.  345, 
39  SE  543;  Zenip  v.  Wilmington,  etc., 
R  Co.,  43  S.  C.  L.  84,  64  AmD  763. 

Va. — Roanoke  R.,  etc.,  Co.  v.  Ster- 
rett.  111  Va.  293.  68  SE  998;  Connell 
v.  Chesapeake,  etc.,  R.  Co.,  93  Va.  44, 
24  SE  467,  57  AmSR  786,  32  LRA 
792. 

A  a]  "It  la  now  settled  law  In  the 
era!  courts  that  the  happening  of 
an  Injurious  accident  is,  in  passen- 
ger cases,  where  the  passenger  Is  in 
the  exercise  of  due  care,  prima  facie 
evidence  of  negligence  on  the  part 
of  the  carrier,  and  that  the  burden 
then  rests  on  the  defendant  to  show 
that  its  whole  duty  was  performed, 
and  that  the  injury  was  unavoidable 
by  human  foresight."  Wiley  v. 
Grand  Trunk  R.  Co.,  227  Fed.  127, 
128. 

[b]  Bale  governing  employees  not 
applioable. — The  rule  which  requires 
an  employee  suing  his  employer  for 
an  injury  to  allege  and  prove  the 
negligence  on  which  the  right  of  re- 
covery Is  based  does  not  apply  to  a 
suit  by  a  passenger  against  a  com- 
mon carrier,  in  which  case  the  fact 
of  the  injury  while  the  passenger 
was  himself  In  the  exercise  of  due 
care  raises  a  presumption  of  negli- 
gence on  the  part  of  the  carrier, 
which  casts  on  It  the  burden  of  prov- 
ing the  exercise  of  proper  care,  and 
that  it  used  all  appliances,  readily 
attainable,  known  to  science  for  the 
prevention  of  accidents.  Whitney  v. 
New  York,  etc..  R.  Co.,  102  Fed.  850, 
43  CCA  19,  50  LRA  615. 

73.     See  supra  |  1302. 

73.     See  supra  I  1425. 
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other  cause  than  the  carrier's  negligence,  such  as 
the  act  of  the  passenger  himself,  or  without  fault 
of  anyone,  will  not  make  out  a  prima  facie  case,74 
particularly  where  the  circumstances  connected  with 
the  accident  were  of  such  a  character  as  to  with- 


draw as  against  defendant  any  presumption  of 
negligence.  Thus  a  presumption  of  neghgenee  on 
the  part  of  the  carrier  does  not  arise  from  the  mere 
fact  that  the  passenger  is  injured  while  boarding, 
riding  on,  or  alighting  from  a  street  car,7'  or  from 


74.  U.  S.— The  Nederland,  14  Fed. 
63. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Brown,  165  Ala.  493,  61  S  566;  Mc- 
Donald v.  Montgomery  St  R.  Co.,  110 
Ala.  161,  28  S  317. 

Ark. — Price  v.  St.  Louts,  etc.,  R. 
Co..  75  Ark.  479,  88  SW  576,  112  Am 
SR  79. 

Cal. — Steele  v.  Pacific  Electric  R. 
Co..  168  Cal.  376.  143  P  718;  Wyatt 
v.  Pacific  Electric  R.  Co.,  156  Cal. 
170,  103  P  892;  Renfro  v.  Fresno  City 
R.  Co,.  2  Cal.  A.  317,  84  P  367. 

Conn. — Donovan  v.  Hartford  St.  R. 
Co.,  65  Conn.  201,  32  A  360,  29  LRA 
297. 

Del. — File  v.  Wilmington  City  R. 
Co.,  23  Del.  463,  80  A  623;  Reisa  v. 
Wilmington  City  R.  Co..  67  A  153. 

D.  C. — Harbison  v.  Metropolitan  R. 
Co.,  9  App.  60;  Weaver  v.  Baltimore, 
etc.,  R.  Co.,  3  App.  436. 

Fla. — Jacksonville  St.  R.  Co.  v. 
ChappelL  21   Fla.   175. 

Ga. — Georgia  R.,  etc..  Co.  v.  Mc- 
Allister, 126  Ga.  447,  54  SE  957.  7 
LRANS  1177:  Savannah,  etc..  R.  Co. 
T.  Flaherty,  110  Ga.  335,  35  SE  677; 
Murphy  v.  Atlanta,  etc.,  R.  Co..  89 
Ga.  832,  15  SE  774;  Mitchell  v.  West- 
ern, etc.,  R.  Co.,  30  Ga.  22. 

Ida. — Le  Deau  v.  Northern  Pac.  R. 
Co.,  19  Ida.  711.  115  P  602,  34  LRANS 
725.  AnnCasl912C  438  and  note. 

III. — Barnes  v.  Danville  St.  R.,  etc., 
Co.,  235  111.  566,  85  NE  921.  126  Am 
SR  237  [rev  143  111.  A.  259];  McFad- 
den  v.  Chicago,  etc,  R.  Co.,  149  111.  A. 
298;  Chicago  City  R.  Co.  v.  Catlln, 
70  111.  A.  97. 

•  Ihd. — Pittsburgh,  etc.,  R.  Co.  v. 
Aldrldge,  27  Ind.  A.  498,  61  NB  741; 
Dresslar  v.  Citizens'  St.  R.  Co.,  19 
Ind.  A.  383,   47  NE  661. 

Ky. — Pittsburg,  etc.,  R.  Co.  v. 
Grom.  142  Ky.  61.  133  SW  977:  Bruit 
v.  Illinois  Cent.  R.  Co.,  121  SW  475. 
24  LRANS  740;  Kentucky  Cent.  R. 
Co.  v.  Gerrelss,  14  KyL  397;  Kentucky 
Cent.  R.  Co.  v.  McMurtry,  3  KyL  625, 
11  Ky.  Op.  509. 

La. — McGinn  v.  New  Orleans  R., 
etc.,  Co..  118  La,  811.  43  S  460,  13 
LRANS  601. 

Md. — State  v.   United  R.,   etc.,  Co., 

101  Md.  183,  60  A  249;  Western  Mary- 
land R.  Co.  v.  State,  95  Md.  637.  63  A 
969.  • 

Maps. — Deagle  v.  New  York,  etc., 
R.  Co.,  217  Mass.  23,  104  NE  493; 
Leary  v.  FItchburg  R.  Co.,  173  Mass. 
373,  53  NE  817. 

Mich. — Elsey  v.  J.  L.  Hudson  Co.. 
155  NW  377,  LRA1916B  1284;  Cong- 
don  v.  Detroit,  etc..  R.  Co.,  179  Mich. 
175,  146  NW  118;  Servlss  v.  Ann  Ar- 
bor R.  Co.,  169  Mich.  564,  136  NW 
343;  Renders  v.  Grand  Trunk  R.  Co.. 
144  Mich.  387,  108  NW  368;  Mitchell 
v.  Chicago,  etc.,  R.  Co.,  51  Mich.  236, 
16  NW  388.  47  AmR  666. 

Minn. — Palmer  v.  Winona  R.,  etc., 
Co..  78  Minn.  138,  80  NW  869. 

Miss. — Bridges  v.  Jackson  Electric 
R.,  etc.,  Co..  86  Miss.  584,  38  S  788, 
4  AnnCas  662. 

Mo. — Schaefer  v.  St.  Louis,  etc.,  R. 
Co..  128  Mo.  64,  30  SW  331;  Yarnell 
v.  Kansas  City,  etc.,  R.  Co.,  113  Mo. 
570.  21  SW  1,  18  LRA  699;  Rice  v. 
Chicago,  etc.,  R.  Co.,  153  Mo.  A.  85, 
131   SW  374. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb, 
73  Nebr.  136,  102  NW  258,  119  AmSR 
879  [dlsapp  Lincoln  St  R.  Co.  v.  Mc- 
Clellan.  54  Nebr.  672,  74  NW  1074, 
69  AmSR  736];  Lincoln  Tract.  Co.  v. 
Heller,    72    Nebr.    127,    100    NW    197, 

102  NW  262;  Chicago,  etc..  R.  Co.  v. 
Landauer,   39  Nebr.  803.  68  NW  434. 

N.  H. — Boucher  v.  Boston,  etc.,  R. 
Co..  76  N.  H.  91.  96.  79  A  993.  34 
LRANS  728,  AnnCasl912B  847  [cit 
Cyc]. 

N,   J.— -Kingsley  v._pelawarev_etc.. 


R.  Co.,  81  N.  J. 


636,  80  A  327,  35 


LRANS  338;  Paynter  v.  Brldgeton, 
etc.,'  Tract.  Co.,  67  N.  J.  L.  619,  52 
A  367. 

N.  Y. — Deyo  v.  New  York  Cent.  R. 
Co..  34  N.  Y.  9.  88  AmD  418;  Curtis 
v.  Rochester,  etc.,  R.  Co..  18  N.  Y. 
534,  75  AmD  268;  Holbrook  v.  Utlca. 
etc.,  R.  Co..  12  N.  Y.  236,  64  AmD 
502;  Losie  v.  Delaware,  etc.,  Co.,  142 
App.  Dlv.  214,  126  NYS  871;  McCor- 
mack  v.  Interborough  Rapid  Transit 
Co..  132  App.  Dlv.  703.  117  NYS  532 
[rev  61  Misc.  601,  113  NYS  1006]; 
Frahm  v.  Siegel-Cooper  Co.,  131  App. 
Dlv.  747,  116  NYS  90;  Hoffman  v. 
Third  Ave.  R.  Co..  45  App.  Div.  586, 
61  NYS  690;  Wilder  v.  Metropolitan 
St.  R.  Co..  10  App.  Dlv.  364,  41  NYS 
931  [an*  161  N.  Y.  665  mem.  57  NE 
1128  mem];  Buck  v.  Manhattan  R. 
Co..  15  Daly  650  [aff  134  N.  Y.  589 
mem,  31  NE  628  mem];  Glllick  v. 
Delaware,  etc.,  R.  Co..  83  Misc.  430, 
146  NYS  46:  Doyle  v.  Metropolitan 
St.  R.  Co.,  29  Misc.  331,  60  NYS  475; 
Jonas  v.  Long  Island  R.  Co.,  21  Misc. 
306.  47  NYS  149. 

Or. — Armstrong  v.  Portland  R.  Co., 
52  Or.  437,  97  P715. 

Pa. — Sutton  v.  Pennsylvania  R. 
Co..  230  Pa.  523.  79  A  719;  Bernhardt 
v.  Western  Pennsylvania  R.  Co.,  159 
Pa.  360,  28  A  140;  Seddon  v.  Blckley. 
153  Pa.  271.  25  A  1104;  Hayman  v. 
Pennsylvania  R.  Co.,  118  Pa.  508,  11 
A  815;  Delaware,  etc.,  R.  Co.  v. 
Napheys,  90  Pa.  136;  Williams  v. 
Pittsburg  R.  Co..  50  Pa.  Super.  473; 
Ault  v.  Cowan,  20  Pa.  Super.  616. 

R.  I. — Wilbur  v.  Rhode  Island  Co., 
27  R.  I.  206.  61  A  601. 

S.  C— McKlttrlck  v.  Greenville 
Tract.  Co.,  88  S.  C.  91,  70  SE  414; 
Brlce  v.  Southern  R.  Co.,  86  S.  C.  216, 
67  SE  243,  21  LRANS  768;  Brown 
v.  Atlantic  Coast  Line  R.  Co.,  83  S. 
C.  63,  64  SE  1012;  Anderson  v.  South 
Carolina,  etc.,  R.  Co.,  77  S.  C.  434,  58 
SE  149,  122  AmSR  691;  Jarrell  v. 
Charleston,  etc.,  R.  Co.,  68  S.  C.  491, 
36  SE  910. 

S.  D. — Wright  v.  Sioux  Falls  Tract. 
System,  28  S.  D.  379,  133  NW  696. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Mitchell.   11   Heisk.   400. 

Tex. — Texas,  etc.,  R.  Co.  v.  Over- 
all. 82  Tex.  247.  18  SW  142:  Gulf, 
etc.,  R.  Co.  v.  Davis,  (Civ.  A.)  161 
SW  982;  Ft.  Worth,  etc..  R.  Co.  v. 
Neal.  (Civ.  A.)  140  SW  398;  Adams 
v.  St.  Louis  Southwestern  R.  Co., 
(Civ.  A.)  137  SW  437;  Paris,  etc.,  R. 
Co.  v.  Robinson,  53  Tex.  Civ.  A.  12, 
114  SW  658;  Texas  Midland  R.  Co.  v. 
Frey.  25  Tex.  Civ.  A.  386,  61  SW  442; 
Southerland  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  40  SW  193:  Texas,  etc.,  R. 
Co.  v.  Buckelew,  3  Tex.  Civ.  A.  272, 
22  SW  994. 

Utah. — Chrlstensen  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  137,  99  P  676, 
20  LRANS  266A  18  AnnCas  1159;  Paul 
v.  Salt  Lake  City  R.  Co.,  34  Utah  1, 
95  P  363. 

Va. — Roanoke  R..  etc.,  Co.  v.  Ster- 
rett.  108  Va.  533.  62  SE  386,  128  Am 
SR  971.  19  LRANS  316. 

Wash. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  P  889.  LRA 
1916C  365;  Allen  v.  Northern  Pac.  R. 
Co.,  35  Wash.  221,  77  P  204,  66  LRA 
804;  Hawkins  v.  Front  St.  Cable  R. 
Co..  3  Wash.  592.  28  P  1021,  28  Am 
SR  72,   16  LRA  808. 

Wis. — Stimson  v.  Milwaukee,  etc., 
R.  Co..  76  Wis.  381.  44  NW  748. 

Ene. — Metropolitan  R.  Co.  v.  Jack- 
son. 3  App.  Cas.  193,  18  ERC  677. 

B.  C. — Farmer  v.  British  Columbia 
Electric  R*  Co..  16  B.  C.  423. 

Ont. — Hutchinson  v.  Canadian  Pac. 
R.  Co.,  17  Ont.  847  [aff  16  Ont.  A. 
429]. 

[a]  Th»  mar*  fact  that  a  passen- 
ger Tuts  been  Injured  en  romto,  with- 
out any  evidence  whatever  as  to  the 
manner  In  which  the  accident  occur- 


red, does  not  raise  a  presumption  of 
negligence  against  either  of  the  par- 
ties. Feitl  v.  Chicago  City  R.  Co., 
113    111.    A.    381    [aff    211    111.    279.    71 


NE  991]. 

has  been  field  not  to  arise  from   the 


.  presumption  of  nagllaT«noa 


mere  fact  that  a  passenger  wax  In- 
jured under  the  following  circum- 
stances: (1)  Catching  of  a  woman 
passenger's  skirt  on  the  car  when 
alighting.  Doyle  v.  Metropolitan  St. 
R.    Co..    29    Misc.    331,    60    NYS     475. 

(2)  Slipping  on  a  banana  peel  on  a 
station  stairway.  Benson  v.  Manhat- 
tan R.  Co.,  31  Misc.  723.  66  NYS    271. 

(3)  The  fall  of  an  open  car  window 
on  the  passenger's  hand  or  am. 
Boucher  v.  Boston,  etc.,  R.  Co.,  76 
N.  H.  91,  79  A  993,  34  LRANS  726. 
AnnCasl912A  847;  Strembel  v.  Brook- 
lyn Heights  R.  Co.,  110  App.  Div.  «. 
96  NYS  903.  (4)  The  mere  sudden 
clowlng  of  either  a  swinging  or  slid- 
ing car  door,  due  to  no  unusual  mo- 
tion of  the  train.  Rodriguez  v.  In- 
terborough Rapid  Transit  Co..  85 
Misc.  366,  147  NYS  242:  Metropolitan 
R,  Co.  v.  Jackson,  3  App.  Cas.  191. 
18  ERC  677.  (5)  The  sudden  re- 
lease of  a  brake  handle.  Holt  v. 
Southwest  Missouri  Electric  R.  Co, 
84  Mo.  A.  443.  (6)  The  fact  that 
while  a  train  was  standing,  and  after 
a  passenger  had  passed  throujtn  a 
door  to  alight,  and  while  her  hand 
was  on  the  door  Jamb,  the  door 
closed.  Injuring  her  hand,  does  not 
show  prima  facie  negligence  of  the 
carrier,  tt  not  appearing  that  the 
door  had  been  placed  back  so  as  to 
come  in  contact  with  the  catch,  and 
that  the  catch  was  defective.  CTttris- 
tensen  v.  Oregon  Short  Line  R.  Co- 
36  Utah  137.  99  P  676.  20  LRAJfS 
266.   18  AnnCas  1169. 

[c]  MegUgeno*  cannot  be  yie- 
sumed  against  a  railroad  company  in 
an  action  for  personal  Injuries  re- 
ceived by  a  passenger,  if  It  did  noth- 
ing outside  of  the  usual  course  of  Its 
business,  unless  that  course  of  busi- 
ness was  Itself  improper  or  special 
circumstances  required  particular 
caution.  Mitchell  v.  Chicago,  etc. 
R.  Co..  51  Mich.  236,  16  NW  388.  47 
AmR  566. 

[d]  Trolley  •pole  slipping  from 
wire.— Where  a  passenger  on  a 
crowded  street  car  Is  Injured  by  the 
trolley  pole  slipping  from  the  wire, 
negligence  cannot  be  inferred  from 
such  occurrence,  and  no  recovery  can 
be  had  In  the  absence  of  some  addi- 
tional proof  that  the  slipping  of  the 
pole  from  the  wire  was  due  to  some 
negligent  act  of  the  carrier.  Feld- 
heim  v.  Brooklyn,  etc.,  R.  Co.,  122 
App.  Div.  883.  107  NYS  413. 

[e]  Standing  on  platform, — Where 
a  man  in  a  crowded  street  car  gives' 
a  woman  his  place  and  stands  on 
the  front  platform  and  is  injured,  he 
forfeits  the  advantage  of  the  pre- 
sumption that  the  accident  resulted 
from  the  negligence  of  the  company. 
Paterson  v.  Philadelphia  Rapid  Tran- 
sit Co..  218  Pa.  359,  67  A  616.  12  LRA 
NS  839. 

75.  McGinn  v.  New  Orleans  R., 
etc.,  Co..  118  La,  811.  43  S  460.  II 
LRANS  601  and  note. 

78.  Cal. — Wyatt  v.  Pacific  Electric 
R.  Co.,  156  Ca».  170,  103  P  892. 

Del.-r-Behen  v.  Philadelphia,  etc. 
R.  Co..  93  A  903;  Girardo  v.  Wilming- 
ton, etc,  Tract  Co.,  90  A  476;  Free- 
man v.  Wilmington,  etc.  Tract  Co„ 
26  Del.  107,  80  A  1001;  Butler  v.  Wil- 
mington City  R.  Co..  25  DeL  262,  78 
A  871;  Eaton  v.  Wilmington  City  R. 
Co.,  24  Del.  436,  76  A  369;  File  v. 
Wilmington  City  R.  Co.,  23  Del.  463. 
80  A  628;  Coyle  v.  People's  R.  Co„ 
23  Del.  454.  80  A  638;  Elliott  v.  Wil- 
mington City  R.  Co,  22  Del.  570.  73 
A  1040;  Reiss  v.  Wilmington  City  R. 
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the  mere  fact  of  his  falling  from  a 'train  or  car." 
The  doctrine  of  res  ipsa  loquitur  is  applicable  only 
where  the  thing  shown  speaks  of  the  negligence  of 
defendant;'8  and,  where  it  is  further  made  to 
appear  that  the  injury  was  caused  by  something 
which,  at  the  time  it  occurred,  was  in  the  care,  cus- 
tody, or  under  the  control  of  the  carrier,  or  in  some 
way  connected  with  or  related  to  its  business  in  the 
transportation  of  passengers,  and  the  circumstances 
attending  the  injury  were  so  unusual  and  of  such  a 
nature  that  the  accident  could  not  well  have  hap- 
pened without  defendant  being  negligent,  as  where 


the  happening  of  the  accident  appears  to  have  been 
due  to  defective  roadbed,  track,  machinery,  or  ap- 
pliances, or  fault  in  the  operation  of  the  convey- 
ance, it  makes  out  a  prima  facie  case  in  favor  of 
plaintiff  and  throws  on  the  carrier  the  burden  of 
adducing  evidence  to  show  its  freedom  from  negli- 
gence, that  is,  from  any  want  of  the  exercise  of 
the  high  degree  of  care,  skill,  and  foresight  required 
of  carriers  of  passengers  in  the  prosecution  of  their 
business  with  respect  to  the  defect  or  fault  which 
caused  the  accident;78  and  this  rule  is  particularly 
applicable  where  some  defect  in  the  track,  ma- 


Co..  67  A  153. 

Md. — State  v.  United  R.,  etc..  Co., 
101    Md.   183,   60  A   249. 

Mass. — Thomas  v.  Boston  El.  R. 
Co..    193  Mass.  433.   79   NB  749. 

Minn. — Rhea  v.  Minneapolis  St.  R. 
Co..  Ill  Minn.  271.  126  NT  323. 

Miss. — Bridges  v.  Jackson  Electric 
R-.  etc..  Co..  86  Miss.  E84,  38  S  788, 
4  AnnCas  662. 

Mo. — Peck  v.  St.  Louis  Transit  Co., 
178  Mo.  617.  77  SW  736;  Hornstein 
v.  United  R.  Co.,  »7  Mo.  A  271,  70  SW 
1105. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co..  41  Mont  314,  109  P  979. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb, 
73  Nebr.  136,  102  NW  258.  119  Am 
SR  879. 

Or. — Armstrong:  v.  Portland  R.  Co., 
82  Or.  487.  97  P  716. 

Pa. — Rlst  v.  Philadelphia  Rapid 
Transit  Co..  236  Pa.  218.  84  A  687T 

Utah. — Paul  v.  Salt  Lake  City  R. 
Co..  34  Utah  1,  96  P  363.       > 

va. — Reynolds  v.  Richmond,  etc., 
R.  Co..  92  Va.   400.  23  SE  770. 

Wash. — Allen  v.  Northern  Pac.  R. 
Co..  35  Wash.  221,  77  P  204.  66  LRA 
804. 

77.  Miss. — Chicago,  etc.,  R.  Co.  v. 
Trotter.  60  Miss.  442. 

N.  J. — Pascell  v.  North  Jersey  St. 
R.  Co..  76  N.  J.  L.  836,  69  A  171; 
Paynter  v.  Brldgeton,  etc..  Tract. 
Co.    67  N.  J.  L.  619,  52  A  367. 

M.  T. — Armstrong  v.  Metropolitan 
St.  R.  Co.;  23  App.  Div.  137,  48  NTS 
597. 

S.  C. — Jarrell  v.  Charleston,  etc., 
R.  Co.,  58  S.  C.  491,  36  SE  910. 

Tenn. — East  Tennessee,  eta,  R.  Co. 
T.  Mitchell.  11  Heisk.  400. 

78.  LeDeau  v.  Northern .  Pac.  R. 
Co.,  19  Ida.  711,  115  P  602,  34  LRA 
NS  725.  AnnCaal912C  438;  Paynter 
v.  Brldgeton,  etc..  Tract.  Co.,  67  N. 
J.    L.   619,  62  A  367. 

[a]  Sana,  where  it  appears  that 
the  injury  was  not  caused  by  any 
defect  in  the  machinery  or  appli- 
ances used  by  the  company,  or  any 
defect  in  construction  of  the  road, 
and  was  not  caused  by  any  act  of 
the  employees  of  the  carrier,  no  pre- 
sumption of  the  carrier's  negligence 
arises,  and  the  burden  of  proving 
negligence  is  on  plaintiff.  Le  Deau 
v.  Northern  Pac  R.  Co.,  19  Ida.  711, 
116  P  602,  34  LRANS  725,  AnnCas 
1912C  438. 

79.  U.  S. — Kansas  City  Southern 
R.  Co.  v.  Clinton,  224  Fed.  896.  140 
CCA  340;  Pennsylvania  R.  Co.  v. 
McCaffrey,  149  Fed.  404,  79  CCA  224: 
Root  v.  Catsklll  Mountain  R.  Co.,  33 
Fed.  858. 

Ala. — Western  R.  Co.  v.  McGraw, 
183  Ala.  220,  62  S  772;  St.  Louis, 
etc..  R.  Co.  v.  Savage,  163  Ala.  66, 
50  S  113. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Malone.  106  Ark.  22,  150  SW  116; 
Arkansas  Cent.  R.  Co.  v.  Janson,  90 
Ark.  494,  119  SW  648;  Miles  v.  St. 
Louis,  etc.,  R.  Co.,  90  Ark.  485,  119 
SW  837;  Sloan  v.  Little  Rock  R., 
etc..  Co..  89  Ark.  574,  117  SW  551.    , 

Cal. — Froeming  v.  Stockton  Elec- 
tric R.  Co.,  171  Cal.  401.  153  P  712; 
Steele  v.  Pacific  Electric  R.  Co.,  168 
Cal.  375,  143  P  718;  Wyatt  v.  Pacific 
Electric  R  Co..  156  Cal.  170.  103  P 
892;  Cody  v.  Market  St.  R.  Co..  148 
Cal.  90,  82  P  666;  Bassett  v.  Los  An- 
geles Tract.  Co.,  65  P  470;  McCurrie 
v.    Southern    Pac.    R.    Co.,    122    Cal. 
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558,  56  P  324;  Walker  v.  Beaumont 
Land,  etc.,  Co.,  16  Cal.  A.  726,  115  P 
766;  French  v.  Pacific  Electric  R. 
Co..  1  Cal.  A.  401,  82  P  395. 

Colo. — Denver  City  Tramway  Co. 
V.  Hills,  50  C«lo.  828,  116  P  125,  36 
LRANS  218;  Colorado  Springs,  etc., 
R.  Co.  v.  Petit,  37  Colo.  326,  86  P 
121;  Denver,  etc.,  R.  Co.  V.  Fother- 
ingham,  17  Colo.  A.  410,  68  P  978. 

Del. — Eaton  v.  Wilmington  City 
R.  Co.,  24  Del.  425,  75  A  869;  Wood 
v.  Philadelphia,  etc.,  R.  Co..  24  Del. 
336,    76    A    613. 

D.  C. — Sullivan  v.  Capital  Tract. 
Co.,  84  App.  358;  Kohner  v.  Capital 
Tract.  Co.,  22  App.  181,  62  LRA  875: 
City,  etc.,  R.  Co.  v.  Svedborg,  20 
App.  543  (aff  194  U.  S.  201,  24  SCt 
656,  48  L.  ed.  935];  Weaver  v.  Balti- 
more,  etc.,  R.  Co.,   3   App.   486. 

Fla. — Atlantic  Coast  Line  R.  Co. 
v.  Pipkin,  64  Fla.  24,  59  S  564. 

Ga. — Western,  etc.,  R.  Co.  v.  Ab- 
bott, 74  Ga.  851;  Stiles  v.  Atlanta, 
etc.,  R.  Co..  65  Qa.  370;  Georgia  R. 
Co.  v.  Kllcklighter,  63  Ga.  708;  At- 
kinson v.  Brantley,  16  Ga..  A.  129,  82 
SE  773:  Pierce  v.  Georgia  R.,  etc., 
Co.,  9  Ga.  A.  666,  72  SE  66. 

111. — Vischer  v.  Northwestern  El. 
R.  Co..  266  111.  572.  100  NE  270; 
O'Callaghan  v.  Dellwood  Park  Co., 
242  111.  336,  89  NE  1005,  134  AmSR 
331.  26  LRANS  1054,  17  AnnCas  407; 
Barnes  v.  Danville  St.  R.,  etc.,  Co.. 
235  111.  566.  85  NE  921.  126  AmSR 
237;  Grelnke  v.  Chicago  City  R.  Co., 
234  111.  564,  85  NE  327  [aff  136  111.  A. 
77];  Eagle  Packet  Co.  v.  Defries,  94 
111.  598,  34  AmSR  245;  Hobson  v.  St. 
Louis,  etc.,  R.  Co..  180  111.  A.  84; 
Wayne  v.  St.  Louts,  etc.,  R.  Co.,  165 
111.  A.  353;  McFadden  v.  Chicago, 
etc.,  R.  Co.,  149  111.  A.  298;  Caste- 
lano  v.  Chicago,  etc..  Electric  R.  Co., 
149  111.  A.  250;  Beatty  v.  Metropoli- 
tan West  Side  El.  R.  Co.,  141  111.  A. 
92;  West  Chicago  St.  R.  Co.  v.  Mile- 
ham,  138  111.  A.  569;  St.  Louis,  etc., 
R.  Co.  v.  Homer.  137  111.  A.  548; 
Chicago  Union  Tract.  Co.  v.  Berkas, 
136  III.  A.  105;  Elgin,  etc..  Tract. 
Co.  v.  Hench,  132  111.  A.  535;  Chicago 
City  R.  Co.  v.  Pural.  127  111.  A.  652 
raff  224  111.  324,  79  NE  686];  Chicago 
Union  Tract.  Co.  v.  Crosby,  109  111. 
A.  644;  Chicago  Union  Tract.  Co.  v. 
Mommsen,  107  111.  A.  353;  Chicago 
City  R.  Co.  v.  Morse,  98  111.  A.  662 
[aff  197   111.   327.   64  NE  304J. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks.  165  Ind.  74,  66  NE  434: 
Louisville,  etc.,  R.  Co.  v.  Miller,  141 
Ind.  633,  37  NE  343;  Terre  Haute, 
etc..  R.  Co.  v.  Buck,  96  Ind.  346,  49 
AmR  168:  Memphis,  etc.,  Packet  Co. 
v.  McCool,  83  Ind.  392,  43  AmR  71; 
Louisville,  etc.,  Tract.  Co.  v.  Worrell, 
44  Ind.  A.  480,  86  NE  78;  Cincinnati, 
etc.,  R.  Co.  v.  Bravard,  38  Ind.  A. 
422,  76  NE  899;  Citlsens1  St.  R.  Co. 
v.  Hoffbauer,  23  Ind.  A.  614,  66  NE 
64;  Kentucky,  etc..  Bridge  Co.  v. 
Qulnkert,    2    Ind.   A.   244,   28   NE   338. 

Iowa. — Monahan  v.  Equitable  L. 
Ins.  Co.,  156  NW  994;  Dorn  v.  Chi- 
cago, etc.,  R.  Co.,  154  Iowa  140,  134 
NW  855;  Dleckmann  v.  Chicago,  etc., 
R.  Co.,  146  Iowa  250.  121  NW  676, 
139  AmSR  420,  31  LRANS  338  [den 
reh  105  NW  526]:  Fitch  v.  Mason 
City,  etc.,  Tract.  Co.,  124  Iowa  665, 
100    NW   618. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Bran- 
don, 77  Kan.  612.  96  P  673. 

Ky  .-^Pittsburg,     etc..     R.     Co.     v. 


Grom,  142  Ky.  51,  133  SW  977;  Bruff 
v.  Illinois  Cent.  R.  Co.,  121  SW  475, 
24  LRANS  740;  Morgan  v.  Chesa- 
peake, etc.,  R.  Co.,  127  Kv.  433.  105 
SW  961,  32  KyL  330,  15  LhANS  790. 
16  AnnCas  608;  Louisville,  etc..  R. 
Co.  v.  Beard,  90  SW  944.  28  KyL 
921:  Central  Pass.  R.  Co.  v.  Bishop. 
9   KyL    348. 

La. — Spurlock  v.  Shreveport  Tract. 
Co.,  118  La.  1,  42  S  575;  Kird  v.  New 
Orleans,  etc.,  R.  Co.,  105  La.  226,  29 
S  729;  Patton  v.  Pickles,  60  La.  Ann. 
857,   24   S   290. 

Me. — Stevens  v.  European,  etc..  R. 
Co.,    66    Me.   74. 

Md. — Western  Maryland  R.  Co.  v. 
Shivers,  101  Md.  391,  61  A  618;  North 
Baltimore  Pass.  R.  Co.  v.  Kaskell, 
78  Md.  517.  28  A  410:  Baltimore,  etc.. 
R.  Co.  v.  State,  (63  Md.   136. 

Mass. — Stangy  v.  Boston  El.  R. 
Co.,  220  Mass.  414.  107  NE  933; 
Craft  v.  Boston  El.  R.  Co.,  211  Mass. 
374,  97  NE  610.  39  LRANS  878;  Mc<- 
Donough  v.  Boston  El.  R.  Co.,  208 
Mass.   436,   94   NE   809. 

Minn. — McGuire  v.  Great  Northern 
R.  Co..  106  Minn.  192,  118  NW  556; 
McLean   v.    Burbank,   11   Minn.   277. 

Miss. — Easley  v.  Alabama  Great 
Southern  R.  Co.,  96  Miss.  396,  5U  S 
191;  Memphis,  etc.,  R.  Co.  v.  Whit- 
field.  44   Miss.  466,  7  AmR  699. 

Mo. — Briscoe  v.  Metropolitan  St. 
R.  Co.,  222  Mo.  104.  120  SW  1162; 
Price  v.  Metropolitan  St.  R.  Co.,  220 
Mo.  436,  119  SW  932,  132  AmSR  588; 
Hlte  v.  Metropolitan  St.  R.  Co.,  130 
Mo.  132,  31  SW  262.  32  SW  33,  51 
AmSR  555;  Och  v.  Missouri,  etc..  R. 
Co.,  130  Mo.  27,  31  SW  962,  36  LRA 
442;  Black  v.  Metropolitan  St.  R.  Co.. 
162  Mo.  A.  90,  144  SW  131;  Rice  v. 
Chicago,  etc..  R.  Co.,  153  Mo.  A.  36, 
131  SW  374;  McRae  v.  Metropolitan 
St.  R.  Co.,  125  Mo.  A.  662,  102  SW 
1032;  Rattan  v.  Central  Electric  R. 
Co.,  120  Mo.  A.  270.  96  SW  735;  Mad- 
den v.  Missouri  Pac.  R.  Co..  50  Mo. 
A.   666. 

Mont. — Emerson  v.  Butte  Electric 
R.  Co.,  46  Mont.  454,  129  P  319;  Jen- 
kins v.  Northern  Pac.  .R.  Co..  44 
Mont.  295.  119  P  794;  John  v.  North- 
ern Pac.  R.  Co.,  42  Mont.  18,  111  P 
632.  32  LRANS  85. 

Nebr. — Copeland  v.  Omaha,  etc., 
St.  R.  Co.,  98  Nebr.  42,  151  NW  947; 
Lincoln  Tract.  Co.  v.  Shepherd,  74 
Nebr.  369.  104  NW  882.  107  NW  764; 
Fremont,  etc.,  R.  Co.  v.  French.  48 
Nebr.  638,  67  NW  472;  Chicago,  etc., 
R.  Co.  v.  Hague,  48  Nebr.  97.  66  NW 
1000. 

N.  J. — Vecsy  v.  New  Jersey  Cent. 
R.  Co..  88  N.  J.  L.  177.  95  A  977; 
Whalen  v.  Consolidated  Tract.  Co., 
61  N.  J.  L.  606.  40  A  645,  68  AmSR 
723,  41  LRA  836:  Sparks  v.  Citizens 
Coach   Co.,  6   N.  J.   L.  J.   365. 

N.  T.— Breen  v.  New  York  Cent., 
etc.,  R.  Co..  109  N.  Y.  297.  16  NE 
60,  4  AmSR  450;  Caldwell  v.  New 
Jersey  Steamboat  Co..  47  N.  Y.  282; 
Curtis  v.  Rochester,  etc  R.  Co.,  18 
N.  Y.  634,  75  AmD  258  and  note; 
Holbrook  v.  Utlca.  etc.,  R.  Co.,  12 
N.  Y.  236,  64  AmD  502;  Schonleben 
v.  Interborough  Rapid  Transit  Co., 
160  App.  Div.  790.  145  NYS  682;  Blu- 
menthal  v.  Brooklyn  Union  El.  R. 
Co..  158  App.  Div.  558,  143  NYS  811: 
Baum  v.  New  York.  etc..  R.  Co..  124 
App.  Div.  12.  108  NYS  265;  Powell 
v.    Hudson    Valley    R Co..    88    App. 
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chinery,  or  appliances  is  shown.80  It  has  been  held 
that  this  presumption  continues  throughout  the  trial 
of  the  case;81  and  it  has  also  been  held  that  the 
doctrine  of  res  ipsa  loquitur  is  not  restricted  in  its 

Dlv.  1SS,  84  NTS  887:  Allen  v.  United 
Tract.  Co.,  67  App.  Dlv.  363,  78  NTS 
737;  Bartnik  v.  Erie  R.  Co.,  36  App. 
Dlv.  246,  65  NTS  266;  Gilmore  v. 
Brooklyn  Heights  R.  Co.,  6  App.  Dlv. 
117,  39  NTS  417;  Walker  v.  Erie  R. 
Co..  63  Barb.  260;  Wllkle  v.  Bolster, 
3  E.  D.  Smith  327:  Burke  v.  State, 
64  Misc.  668.  119  NTS  1089;  Barnes 
v.  New  Tork  Cent.,  etc.,  R.  Co.,  42 
Misc.  622,  87  NTS  608;  Hitchcock  v. 
Brooklyn  City  R.  Co.,  8  NTSt  848. 

N.  C. — McCord  v.  Atlantic,  etc., 
R.  Co.,  134  N.  C.  63,  45  SE  1031. 

Okl. — Missouri,  etc.,  R.  Co.  v.  Van- 
dlvere,  42  Okl.  427.  141  P  799. 

Or. — Budd  v.  United  Carriage  Co., 

26  Or.  314,  35  P  660,  27  LRA  279. 
Pa. — Fern  v.   Pennsylvania  R.   Co., 

250  Pa.  487.  95  A  690;  Burns  v.  Penn- 
sylvania R.  'Co..  233  Pa.  304,  82  A 
246.  AnnCasl913B  811;  Ginn  v.  Penn- 
sylvania R.  Co..  220  Pa.  652,  69  A 
992;  Clow  v.  Pittsburgh  Traction  Co., 
158  Pa.  410.  27  A  1004;  Meier  v.  -I 
Pennsylvania  R.  Co.,  64  Pa.  226,  3 
AmR  581;  Cahlll  v.  Philadelphia 
Rapid  Transit  Co..  62  Pa.  Super.  661; 
Whltehouse  v.  Pittsburg  R.  Co.,  36 
Pa.  Super.  681;  Ault  v.  Cowan.  20  Pa. 
Super.  616;  Zercher  v.  Philadelphia 
Rapid  Transit  Co.,  20  Pa.  Dist.  17. 
R.  I. — Wilbur  v.  Rhode  Island  Co., 

27  R.  I.  205.  61  A  601. 
S.     C. — McKlttrlck     v.     Greenville 

Tract.  Co.,  88  S.  C.  91,  70  SE  414; 
Shelton  v.  Southern  R.  Co.,  86  S.  C. 
98.  67  SE  899;  Sullivan  v.  Charleston, 
etc.,  R.  Co.,  86  S.  C.  632,  67  SE  905; 
Wllliford  v.  Southern  R.  Co.,  85  S.  C. 
801,  67  SE  302;  Davis  v.  Atlanta, 
etc.,  R.  Co.,  83  S.  C.  66,  64  SE  1015; 
Brown  v.  Atlantic  Coast  Line  R.  Co., 
83  S.  C.  53,  64  SE  1012;  Sutton  v. 
Southern  R.  Co.,  82  S.  C.  346,  64  SE 
401;  Anderson,  v.  South  Carolina,  etc.. 
R.  Co.,  77  S.  C.  434,  68  SE  149,  122 
AmSR  .691. 

S.  D.' — Reeves  v.  Chicago,  etc.,  R. 
Co..   24  S.  D.  84,  123  NW  498. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Parks.  97  Tex.  131.  76  SW  740; 
Adams  v.  St.  Louis  Southwestern  R. 
Co..   (Civ.  A.)   137  SW  437. 

Utah. — Christensen  v.  Oregon  Short 
Line  R.  Co.,  35  Utah  137,  99  P  676, 
20  LRANS  255.  18  AnnCas  1159;  Paul 
v.  Salt  Lake  City  R.  Co.,  34  Utah  1, 
95- P  363. 

Va. — Washington-Virginia  R.  Co.  v. 
Bouknight,  118  Va.  696,  76  SE  1032, 
AnnCasl913E  546  and  note;  Roanoke 
R.,  etc.,  Co.  v.  Sterrett,  108  Va.  533, 
62  SE  386,  128  AmSR  971,  19  LRANS 
816  and  note;  Baltimore,  etc.,  R.  Co. 
v.  Noell.  32  Gratt.  (73  Va.)  394;  Bal- 
timore, etc,  R.  Co.  v.  Wightman,  29 
Gratt.  (70  Va.)  431. 

Wash. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  82,  129  P  889,  LRA 
1916C  365;  De  Toe  v.  Seattle  Elec- 
tric Co..  53  Wash.  588,  102\»446,  104 
P  647,  1133:  Williams  vTSpokane 
Falls,  etc.,  R.  Co.,  39  Wash.  77,  80 
P  1100,  42  Wash.  697,  84  P  1129: 
Hawkins  v.  Front  St.  Cable  R.  Co.,  3 
Wash.  592,  28  P  1021,  28  AmSR  72,  16 
LRA  808. 

W.  Va. — Norvell  v.  Kanawha,  etc., 
R.  Co.,  67  W.  Va.  467,  68  SE  288.  29 
LRANS  325:  Carrico  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  36  W.  Va.  389,  14 
SE  12. 

Wis. — Feldschnelder  v.  Chicago, 
etc.,  R.  Co.,  122  Wis.  423,  99  NW 
1034. 

Eng. — Carpue  v.  London,  etc.,  R. 
Co.,  5  Q.  B.  747,  48  ECL  747,  114  Re- 

Srint  1431;  Simson  v.  London  Gen. 
mnlbus  Co.,  L.  R.  8  C.  P.  390;  Great 
Western  R.  Co.  v.  Braid,  1  Moore 
P.  C.  N.  S.  101,  15  Reprint  640. 

Ont. — Thatcher  v.  Great  Western 
R.  Co.,  4  U.  C.  C.  P.  543 


application  to  carriers  to  injuries  to  persons  who 
assume  the  character  of  passengers,8*  and  that  it 
applies  to  a  passenger  injured  on  a  freight  train 
the  same  as  to  one  injured  on  a  passenger  train.83 


[a]  Judicial  statement*  of  rule. — 
(1)  The  rule  is  that  where  a  pas- 
senger is  injured  by  anything  done 
or  left  undone  by  the  carrier,  or  Its 
employees,    In    connection    with    the 


appliances  of  transportation,  or  In 
the  conduct  and  management  of  the 
business  relating  to  the  same,  the 
burden  of  proof  Is  upon  the  carrier 
to  show  that  such  Injury  did  not 
result  from  Its  negligence.  But  to 
cast  this  burden  upon  the  carrier,  tt 
must  first  be  shown  that  the  injury 
complained  of  resulted  from  some- 
thing Improper  or  unsafe  in  the  con- 
duct of  the  business  or  in  the  appli- 
ances of  transportation."  Burns  v. 
Pennsylvania  R.  Co.,  233  Pa,  304,  307, 

82  A  246,  AnnCasl913B  811.  (2)  "A 
presumption  of  negligence  on  the 
part  of  the  carrier  arises  from  the 
mere  happening  of  an  accident  re- 
sulting In  Injury  to  a  passenger, 
which  is  caused  by  some  agency  over 
which  the  carrier  has  control."  Em- 
erson v.  Butte  Electric  R.  Co.,  46 
Mont.  454,  458,  129  P  319.  (3)  "If 
the  Injury  to  a  passenger  is  caused 
by  apparatus  wholly  under  the  con- 
trol of  the  carrier  and  furnished  and 
applied  by  it,  a  presumption  of  neg- 
ligence on  its  part  is  raised.  .  .  . 
It  Is  only  when  the  Injury  occurred 
from  the  abuse  of  agencies  within 
the  defendant's  power  that  he  can  be 
inferred,  from  the  mere  fact  of  the 
injury,  to  have  acted  negligently." 
Chicago  City  R.  Co.  v.  Catlln.  70  111. 
A.  97.  100.  (4)  "This  rule  does  not 
apply  to  all  cases  of  Injuries  to  pas- 
sengers, but  only  to  such  as  are 
caused  by  happenings  not  ordinarily 
Incident  to  the  prosecution  of  the 
carrier's  business  in  the  customary 
manner,  or  by  such  accidents  as  do 
not  usually  occur  without  negligence 
on  the  part  of  the  carrier.  To  sus- 
tain a  recovery  It  always  devolves 
upon  the  passenger  suing  to  show 
negligence  on  the  part  of  the  carrier, 
but  this  he  may  do  by  direct  proof 
of  failure  of  duty  or  by  showing  a 
state  of  facts  which  will  justify  the 
legal  Imputation  of  negligence."  Ta- 
zoo.  etc..  Valley  R.  Co.  v.  Humphrey, 

83  Miss.  721,  742,  86  S  154.  (5)  "In 
case  of  an  Injury  to  a  passenger  he 
is  only  required  to  prove  that  the 
Injury  was  occasioned  by  a  collision 
derailing  or  upsetting  of  coaches, 
breaking  of  machinery  or  appliances, 
or  things  of  that  character,  or 
through  some  act  or  acts  of  the  serv- 
ants operating  the  machinery  or  ap- 
pliances, or  in  the  management  of 
the  Instrumentalities  or  the  means 
used  In  the  business  over  which  the 
carrier  has  control,  and  for  the  con- 
duct and  management  of  which  he  Is 
responsible."  Christensen  v.  Oregon 
Short  Line  R.  Co.,  86  Utah  137,  142, 
99  P  676,  20  LRANS  255.  18  AnnCas 
1159. 

[b]  "The  happening  of  an  accident 
to  a  passenger  In  men  a  manner  that 
he  oannot  prove  now  It  ooourred — 
(1)  the  true  cause  lying  solely  with- 
in the  knowledge  of  the  defendant, 
or  the  accident  being  such  a  one  as 
would  not  happen  In  the  ordinary 
course  of  things  under  proper  man- 
agement— affords  reasonable  evidence 
that  the  accident  arose  front  want  of 
care.  If  the  defendant  offers  no  ex- 
planation of  the  accident,  then  the 
want  of  care  will  be  presumed,  and, 
In  the  absence  of  satisfactory  expla- 
nation, recovery  may  be  had."  Sul- 
livan v.  Capital  Tract.  Co.,  34  App. 
(D.  C.)  368,  372.  (2)  And  in  such  a 
case  he  may  go  to  the  jury  on  evi- 
dence of  negligence  and  injury,  with- 
out being  required  to  specify  the  par- 
ticular cause,  under  the  doctrine  of 
res  ipsa  loquitur.  Paducah  Tract. 
Co.  v.  Baker,  130  Ky.  360,  113  SW 
449.  18   LRANS    1185. 

[c]  "The  basis  of  the  presumption 
In  actions  against  carriers  for  per- 
sonal injuries  is  not  the  mere  fact 
of  the  Injury,  but  is  the  act  of  the 
defendant  which  causes  the  injury." 
Lincoln  Tract.  Co.  v.  Webb,  73  Nebr. 
136,  140,  102  NW  258,  119  AmSR  879. 


[d]  "Appliances  of 
turn*  within  the  rule  as  to  the  bur- 
den of  proof  as  to  negligence  of  a 
carrier  means  the  roadbed,  tracks, 
cars,  engines,  and  all  other  machin- 
ery and  equipment  furnished  by  the 
carrier,  and  used  in  connection  with 
the  conduct  and  management  of  its 
business,  but  does  not  include  prop- 
erty belonging  to  and  taken  by  a 
passenger  into  a  car.  Burns  v.  Penn- 
sylvania R.  Co.,  233  Pa.  304.  82  A 
246,  AnnCasl913B  811. 

re  J  Abnormal  condition  ennhy 
Injury. — (1)  Where  injury  to  a  pas- 
senger results  from  some  abnormal 
donditlon  in  the  department  of  ac- 
tual transportation,  there  is  a  legal 
presumption  that  such  abnormal  con- 
dition Is  referable  to  some  anteced- 
ent or  coincident  omission  by  the 
carrier  of  an  imposed  duty,  and  such 
presumption  is  sufficient  evidence  of 
negligence  to  authorize  a  recovery 
for  the  Injury  unless  It  is  satisfac- 
torily shown  that  the  abnormal  con- 
dition proceeded  from  some  source 
such  as  unavoidable  accident,  or  vis 
major,  not  attributable  to  the  carrier. 
Western  Maryland  R.  Co.  v.  Shivers. 
101  Md.  391,  61  A  618.  (2)  Where 
the  electrical  disturbance  on  an  etec- 
trlo  railroad  passenger  car  resulting 
in  injury  to  a  passenger  was  abnor- 
mal, the  happening  of  the  accident 
was  sufficient  evidence  of  negligc.net 
to  requise  a  showing  of  due  care  by 
the  carrier.  Blumenthal  v.  Brooklyn 
Union  EI.  R.  Co.,  168  App.  Dlv.  6U, 
143  NTS  811. 

[f]  Stopping  a  train  at  aa  mv- 
nsnal  and  dangerous  place  for  pas- 
sengers to  alight  has  been  held  pre- 
sumptive evidence  of  negligence. 
Memphis,  etc.,  R.  Co.  v.  Wnitefleld. 
44  Miss.  466,  7  AmR  699. 

[gj  The  unexplained  slipping  of  a 
brake  on  a  street  car  so  that  it  re- 
volves and  strikes  a  passenger  board- 
ing the  car  in  the  face  authorises  an 
inference  of  negligence  on  the  pert 
of  the  employee  In  charge  of  such 
brake.  Thompson  v.  St,  Louis,  el 
R.  Co.,  Ill  Mo.  A  465,  86  SW   465. 

[h]  Bxlatenoe  of  things  nswliir 
lnjurx^rWhile  there  is  no  presump- 
tion that  the  particular  things  that 
caused  the  injury  actually  existed, 
if  there  la  some  competent  evidence 
showing  their  existence  and  the  oc- 
currence of  the  accident  caused  by 
any  one  of  them  and  the  resulting 
Injury,  the  law  will  presume  that  the 
acoldent  was  the  result  of  the  car- 
rier's negligence,  and  the  burden  of 
proof  is  on  it  to  show  that  it  was 
not  at  fault.  Paul  v.  Salt  Lake  City 
R.  Co.,  84  Utah  1,  96  P  363. 

80.  See- infra  {  1432. 

81.  McKlttrlck  v.  Greenville 
Tract.  Co.,  88  S.  C.  91.  70  SE  414. 

88.  Bartnik  v.  Erie  R.  Co.,  36  App. 
Dlv.  246,  55  NTS  266;  Jones  v.  Union 
R.  Co.,  18  App.  Div.  267.  46  NTS  121. 
But  see  Hughson  v.  Richmond,  etc 
R.  Co.,  2  App.  (D.  C.)  98  (holding 
that  an  employee  of  the  Pullman 
company,  who  is  given  free  trans- 
portation by  a  railroad  company  by 
the  terms  of  an  existing  contract  be- 
tween the  two  companies,  is  not 
passenger  of  the  railroad  company 
on  whose  line  he  runs.  In  any  such 
sense  as  to  require  of  the  rail- 
road company  the  highest  degree 
of  skill  and  care  in  the  operation 
of  its  road;  and  if  he  Is  injured 
negligence  will  not  be  presumed 
prima  facie,  as  In  the  case  of  a 
passenger,  from  the  simple  fact 
of  the  occurrence  of  the  accident 
and  Infliction  of  injury,  but  the  onus 
Is  on  him  to  show  affirmatively  that 
the  Injury  was  caused  by  the  lack 
of  ordinary,  reasonable  care  by  the 
railroad  company  or  Its  employees). 

83.  Vandalia  R.  Co.  v.  Darby, 
(Ind.  A.)  108  NE  778.  See  also  cases 
supra   notes    71-80. 


etc. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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CARRIERS 
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Seasons  for  rule.  The  reasons  for  the  doctrine 
as  to  the  presumption  of  negligence  arising  from 
the  circumstances  of  the  injury  inflicted  on  a  pas- 
senger are,  by  some  courts,  said  to  be  based  on  the 
fact  that  the  evidence  as  to  the  cause  of  the  acci- 
dent lies  peculiarly  within  the  knowledge  of  the 
carrier.**  By  other  courts  it  is  said  to  Test  on  the 
fact  that,  where  an  accident  happens  which  in  the 
ordinary  course  of  business  would  not  happen  if 
the  required  degree  of  care  was  observed,  the  pre- 
sumption is  that  such  care  was  wanting;88  and  still  . 


other  courts  base  the  doctrine  in  this  class  of  cases 
on  the  ground  that,  as  the  carrier^  has  failed  in  the 
duty  to  carry  safely,  undertaken  by  contract,  the 
burden  is  on  it  to  show  an  excuse  for  such  failure.88 

Statutory  provisions.  In  sftme  jurisdictions  this 
rule  of  res  ipsa  loquitur  lias  been  made  the  subject 
of  statutory  enactments,87  under  some  of  which  en- 
actments the  presumption  of  negligence  arises  where 
the  injury  is  shown  to  have  been  caused  by  the 
running  of  a  locomotive  or  car,  or  other  machinery.88 

GratuitQUs  passenger.     In  case  of  injury  to  a 


84.  U.  S. — Sal  tons  tall  v.  Stockton, 
21  F.  Cas.  No.  12,271,  Taney  11  [aff 
13  Pet.  181.  10  L.  ed.  115]7 

Cal. — Steele  v.  Pacific  Electric  R. 
Co.,  168  Cal.  87S,  143  P  718. 

D.  C. — Sullivan  v.  Capital  Tract. 
Co.,  34  App.   858. 

Iowa. — Monahan  v.  Equitable  L. 
Ins.  Co.,  166  NW  994. 

Me. — Stevens  v.  European,  etc.,  R. 
Co.,  66  Me.  74. 

Minn. — Smith  v.  St.  Paul  City  R. 
Co..  32  Minn.  1,  18  NW  827,  50  AmR 
550  and  note. 

Pa. — Herstine  v.  Lehigh  "Valley  R. 
Co..  151  Pa.  244,  25  A  104;  Delaware, 
etc.,  R.  Co.  v.  Napfaeys,  90  Pa.  185. 

Tex. — Texas  Midland  R.  Co.  v. 
Jumper,  24  Tex.  Civ.  A.  671,  60  SW 
797. 

"The  wisdom  of  this  rule  Is  appar- 
ent. The  train  being  under  the  con- 
trol of  the  carrier  and  the  collision, 
derailment,  or  accident  occurring 
while  being  operated  by  it,  the  causes 
therefor  are  peculiarly  within  the 
knowledge  of  the  carrier.  The  pas- 
senger cannot  ordinarily  know  now 
the  accident  occurred.  Such  acci- 
dents do  not  occur  if  ordinary  care 
is  used  in  the  operation  of  trains, 
anfl  it  is  only  reasonable  when  they 
do  occur  to  require  an  explanation 
of  the  causes  thereof  to  be  made  by 
the  one  upon  whom  the  duty  is  cast 
of  avoiding  them."  Steele  v.  Pacific 
Electric  R.  Co.,  168  Cal.  375,  878,  143 
P  718. 

86.  Rose  v.  Stephens,  etc.,  Transp. 
Co.,  19  Fed.  808,  20  Blatchf.  411; 
Monahan  v.  Equitable  L.  Ins.  Co., 
(Iowa)  156  NW  994;  Breen  v.  New 
York  Cent.,  etc,  R.  Co..  109  N.  T. 
297,  16  NE  60,  4  AmSR  450;  Caldwell 
v.  New  Jersey  Steamboat  Co.,  47  N. 
T.  282;  .  Holbrook  v.  Utica.  etc..  R. 
Co.,  12  N.  T.  236,  64  AmD  502-  Mus- 
kogee Electric  Tract.  Co.  v.  Eaton, 
(Okl.)  152  P  1109. 

"This  doctrine  is  based  upon  the 
theory  that  if  the  accident  is  shown 
it  then  devolves  upon  the  carrier  to 
go  forward  and  account  for  it  upon 
some  hypothesis  from  which  its  non- 
liability may  be  Inferred."  Musko- 
gee Electric  Tract.  Co.  v.  Eaton, 
(Okl.)   152  P  1109,   1112. 

"Where  the  passenger  is  injured 
by  the  operation  of  the  vehicle  or 
machinery  or  motive  power  or  other 
application  of  force  which  is  wholly 
within  the  management  and  control 
of  the  carrier,  the  presumption  of 
negligence  does  arise.  Such  pre- 
sumption IS  neither  unnatural  nor 
unjust.  It  is  a  matter  of  common 
knowledge  and  observation  that  if 
such  conveniences  are  properly  con- 
structed and  operated  and  the  carrier 
observes  its  legal  duty  to  observe 
the  highest  possible  degree  of  care 
and  foresight  for  the  safety  of  its 
passengers,  injurious  accidents  do 
not  ordinarily  occur  to  a  passenger 
without  negligence  on  his  part  con- 
tributing thereto.  The  machinery  is 
wholly  under  the  owner's  control, 
and  he  Is  better  able  to  know  and  to 
explain    such    accidents    than    it    is 

Sossible   for   the   passenger    to    be." 
[onahan    v.    Equitable   L.    Ins.    Co., 
(Iowa)  156  NW  994. 

86.  Dougherty  v.  Missouri  Pac.  R. 
Co.,  9  Mo.  A.  478;  Curtis  v.  Roches- 
ter, etc.,  R.  Co.,  18  N.  T.  534,  76  AmD 
258;  Walker  v.  Erie  R.  Co.,  63  Barb. 
(N.  Y.)  260;  Herstine  v.  Lehigh  Val- 
ley R.  Co..  151  Pa.  244.  25  A  104. 
"The   reason   of   the   rule   in  such 


cases  Is  that  a  contract  to  carry  is, 
within  the  understanding  of  both 
parties,  a  contract  to  carry  safely; 
and  a  breach  of  this  contract  by  rea- 
son of  the  failure  or  insufficiency  of 
any  of  the  means  provided  for  the 
carriage  puts  the  carrier  upon  the 
defensive.  The  construction  of  Its 
roads,  cars  and  boats,  and  their  man- 
agement and  care,  are  subjects  pe- 
culiarly within  the  knowledge  of  the 
carrier,  and  with  which  the  passen- 
ger has  no  means  of  becoming  famil- 
iar." Herstine  v.  Lehigh  Valley  R. 
Co.,  161  Pa.  244,  253,  25  A  104. 

Compare  mW  In  bailment  -eases  see 
Bailments  I  160. 

87.  See  statutory  provisions.  And 
see  Southern  R.  Co.  v.  Myers,  87  Fed. 
149.  32  CCA  19  (under  Georgia  stat- 
ute). 

[a]  Zn  Arkansas,  where  a  passen- 
ger boarding  a  train  at  a  station, 
under  the  mistaken  belief  that  it 
would  carry  her  to  her  destination, 
was  injured  while  alighting  there- 
from after  being  informed  of  the 
mistake  and  while  the  train  was  in 
motion,  a  finding  that  she  was  a  pas- 
senger and  was  injured,  and  that  the 
Injuries  were  caused  by  a  moving 
train,  established  a  prima  facie  case 
of  negligence  of  the  carrier,  under 
Kirby  Dig.  5  6607,  providing  that 
where  a  person  is  injured  because  of 
the  negligence  of  railroad  employees 
to  keep  a  lookout  for  persons,  the 
company  shall  be  liable,  and  the  bur- 
den of  proof  shall  devolve  on  it  to 
establish  the  fact  that  lb  performed 
its  duty.  St.  Louis,  etc.  R.  Co.  ▼. 
Fambro,  88  Ark.  12,  114  SW  230. 

lb].  In  Vlorltta,  (1)  where  In  a 
passenger's  action  for  injuries  injury 
has  been  shown,  the  burden  is  on  the 
carrier,  under  (Jen.  St.  (1906)  j)  3148, 
to  prove  that  its  employees  exercised 
ordinary  and  reasonable  care  and 
diligence.  Florida  East  Coast  R.  Co. 
v.  Carter,  67  Fla,  335,  65  S  254,  Ann 
Casl916E  1299:  Pensacola  Electric 
Co.  v.  Blssett,  69  Fla.  360,  62  S  367. 
(2)  L.  (1891)  p  113  c  4071,  creates 
the  presumption  that  a  passenger  in- 
jured by  the  operation  of  a  railroad 
was  injured  through  the  negligence 
of  the  road;  but  the  presumption 
ceases  when  the  carrier  makes  it  ap- 
pear that  its  agents  had  exercised 
all  ordinary  care,  and  on  such  evi- 
dence the  fury  do  not  take  any  pre- 
sumption with  them  to  the  jury  room 
in  weighing  the  evidence.  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  63  Fla. 
400,  43  S  318. 

[c]  Zn  Georgia  (1)  this  doctrine 
is  regulated  by  Civ.  Code  (1910)  || 
2714,  2780,  and  similar  earlier  stat- 
utes. Douthltt  v.  Louisville,  etc,  R. 
Co.,  136  Ga.  351.  71  SB  470  (con- 
struing Civ.  Code  [1910]  }4  2714, 
2780):  Florida  Cent.,  etc..  R.  Co.  v. 
Rudulph,  113  Ga.  143,  38  SE  328. 
(2)  Where  a  car  Is  stopped  while  in 
transit,  and  passengers  are  directed 
to  change  to  a  car  on  a  parallel 
track,  and  while  so  doing  the  em- 
ployees of  the  company  put  out  the 
lights  in  the  first  car,  causing  it  to 
Jerk  suddenly,  resulting  in  Injury  to 
a  passenger  transferring,  It  will  be 
an  injury  resulting  from  the  running 
of  the  car,  within  Civ.  Code  [1895] 
i  2321,  and  a  damage  done  by  a  per- 
son in  the  employment  of  the  com- 
pany, so  as  to  raise  the  statutory 
presumption  of  negligence.  Georgia 
R.,  etc.,  Co.  v.  Reeves,  123  Of).  697, 
51   SE  610.      (2)    Where   the  carrier 


admits  the  negligence  alleged,  the 
provision  relating  to  presumption  of 
negligence  does  not  apply.  South- 
ern R.  Co.  v.  Cartledge,  10  Ga.  A.  623, 

73  SE  703. 

[d]  Zn  Louisiana  Civ.  Code- 5  2764, 
throwing  the  burden  of  proof  on  a 
carrier  to  show  want  of  negligence, 
refers  to  "things"  intrusted  to  the 
care  of  the  carrier  and  not  to  a  per- 
son. McGinn  v.  New  Orleans  R.,  etc., 
Co.,  118  La.  811,  43  S  460,  13  LRANS 
601  and  note. 

[el  Zn  Nebraska  (1)  under  the 
Railroad  Incorporation  Act  of  1867, 
I  3  (Consol.  St.  [1891]  c  9  §  572), 
where  it  is  established  that  a  per- 
son is  Injured  while  a  passenger  of 
the  railroad  company,  a  conclusive 
presumption  of  negligence  arises,  ex- 
cept where  it  is  disclosed  that  the 
injury  was  caused  by  his  own  crim- 
inal negligence,  or  by  his  violation 
of  some  rule  of  the  company  brought 
to  his  actual  notice.  Clark  v.  Zar- 
niko,  106  Fed.  607,  45  CCA  494;  Lin- 
coln Tract.  Co.  v.  Heller,  72  Nebr. 
127.  100  NW  197,  102  NW  262;  Chi- 
cago, etc.  R.  Co.  v.  Winfrey,  67  Nebr. 
13,  93  NW  626;  Chicago,  etc.,  R.  Co. 
v.  Wolfe,  61  Nebr.  602,  86  NE  441; 
Chicago,  etc..  R.  Co.  v.  Zernecke,  59 
Nebr.  689,  82  NW  26,  65  LRA  610 
faff  183  U.  S.  582,  22  SCt  J29,  46  L. 
ed.  329];  Lincoln  St.  R.  Co.  v.  Mc- 
Clellan,  54  Nebr.  672,  74  NW  1074,  69 
AmSR  736.  (2)  But  it  has  been  held 
that  this  statute  does  not  apply  to 
street  railroad  companies.  Lincoln 
St.  R.  Co.  v.  McClellan.  64  Nebr.  672, 

74  NW  1074.   69  AmSR  736. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Bos- 
tic,  121  Ark.  295,  180  SW  988,  181 
SW  136;  Dillahunty  v.  Chicago,  etc., 
R.  Co.,  119  Ark.  392,  178  SW  420; 
Huckaby  v.  St.  Louis,  etc.,  R.  Co., 
119  Ark.  179,  177  SW  923;  St.  Louis, 
etc.,  R.  Co.  v.  Pollock,  93  Ark.  240, 
123  SW  790;  Kansas  City  Southern 
R.  Co.  v.  Davis,  83  Ark.  217,  103  SW 
603;  Barringer  v.  St.  Louis,  etc.,  R. 
Co.,  73  Ark.  548,  85  SW  94,  87  SW 
814;  Warfleld  v.  Hepburn,  62  Fla. 
409,  418,  67  S  618;  Southern  R.  Co. 
v.  Nappier,  138  Ga.  81,  74  SE  778; 
Georgia  R.,  etc.,  Co.  v.  Reeves,  123 
Ga.  697,  61  SE  610;  Freeman  v.  Col- 
lins Park,  etc.,  R.  Co.,  117  Ga.  78,  43 
SB  410;  Savannah  Electric  R.  Co.  v. 
Carson,  98  Ga.  652,  27  SE  166;  Kll- 
lian  v.  Georgia  R.,  etc,  Co.,  97  Ga. 
727,  26  SE  384;  Augusta,  etc.,  R.  Co. 
v.  Randall,  79  Ga.  304,  4  SE  674; 
Yazoo,  etc.,  R.  Co.  v.  Messina,  109 
Miss.  143.  67  S  963;  Yazoo,  etc.,  R. 
Co.  v.  Humphrey,  83  Miss.  721,  36 
S  164. 

[a]  Proximate  oause. — The  pre- 
sumption of  negligence  created  by 
statute  against  a  railroad  company 
where  damage  is  done  by  the  run- 
ning of  Its  locomotives,  cars,  or 
other  machinery,  or  by  any  person  in 
its  employ,  does  not  arise  until  it 
appears  that  the  proximate  cause  of 
the  damage  was  the  operation  of  its 
locomotives,  cars,  or  other  machin- 
ery, or  the  act  of  some  person  In  Its 
employ.  Smith  v.  Atlantic  Coast 
Line  R.  Co..  6  Ga.  A.  219,  62  SE  1020 
(Civ.  Code  §  2321). 

[b]  The  word  "running,"  as  used 
in  a  statute  creating  a  presumption 
of  negligence  against  a  railroad  com- 
pany where  damage  Is '  done  by  the 
running  of  its  locomotives,  cars,  or 
machinery,  does  not  refer  so  much 
to  actual  motion  as  it  does  to  the 
general  operation  of  Its  locomotives, 
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gratuitous  passenger,  he  must  offer  proof  to  supple- 
ment the  presumption  of  negligence,  in  order  to 
show  gross  negligence  by  the  carrier.™ 

What  law  governs.  It  has  been  held  that,  as  such 
presumption  relates'  to  the  burden  of  proof,  it'  is 
governed  by  the  law  of  the  forum,  although  the  in- 
jury occurred  in  another  state,  where  no  such  rule 
obtains.90 

[J  1427]  bb.  When  Bule  Does  Not  Apply;  Waiver. 
The  presumption  of  negligence  does  not  arise,  and  a 
prima  facie  case  is  not  made  out  where  the  evidence 
shows  that  the  injury  resulted  probably  from  some 
unavoidable  cause,  that  is,  some  cause  outside  the 
ordinary  supervision  and  control  of  the  carrier,  and 
not  connected  with  the  construction  or  operation  of 
the  railroad,*1  or  that  the  accident  might  have  been 
the  result  of  the  wrongful  acts  or  negligence  of 


third  persons,*2  or  of  causes  not  due  to  human 
agency;08  or  where  the  accident  causing  the  injury 
is  to  the  passenger  and  not  to  the  vehicle  on  which 
he  is  riding  at  the  time.*4  Nor  does  this  doctrine 
apply  where  a  definite  cause  is  clear  on  the  evi- 
dence.*6 

Act  of  passenger  contributing  to  injury.  The 
presumption  of  negligence  does  not  arise  where  the 
injury  is  caused  by  some  defect  in  the  means  of 
transportation  combined  with  some  deliberate  and 
voluntary  act  on  the  part  of  the  passenger.** 

As  dependent  on  pleading.  The  doctrine  of  res 
ipsa  loquitur  applies  only  where  defendant's  negli- 
gence is  charged  generally,  and  not  where  the  spe- 
cific acts  which  caused  the  injury  are  alleged,  as 
in  such  a  case  plaintiff  has  the  burden  of  proving 
the  specific  acts  relied  on.*r    But  it  has  been  held 


cars,  or  machinery.  Smith  v.  At- 
lanta Coast  Line  R.  Co.,  5  Ga.  A.  219, 
62  SE  1020  (construing  Civ.  Code 
[1895]    I    2321). 

[c]  Application  of  statute*— The 
statutes  changing  the  rule  of  evi- 
dence as  to  the  burden  of  proof,  and 
.  making  contributory  negligence  a 
partial  defense,  confined  to  railroad 
companies,  are  applicable  only  to 
Injuries  caused  by  the  running  of 
locomotives  or  cars  or  other  ma- 
chinery by  employees  engaged  In 
that  service.  Florida  East  Coast  R. 
Co.  v.  Johnson,  70  Fla.  422,  70  8 
397:  Georgia  Southern,  etc.,  R.  Co. 
v.  Overstreet,  17  Ga,  A  629,  87  SE 
909. 

89.  John  v.  Northern  Pac.  R  Co., 
42  Mont.  18,  111  P  632,  82  LRANS  85. 

[a]  In  Montana  under  Rev.  Codes 
}  5299,  which  requires  a  carrier  of 
persons  without  reward  to  use  ordi- 
nary care  for  their  safety,  and  f 
8300  which  requires  a  carrier  for  re- 
ward to  use  the  utmost  care  and  to 
exercise  a  reasonable  degree  of  skill, 
as  a  carrier  owes  a  higher  degree  of 
diligence  to  one  carried  for  a  reward 
than  to  one  carried  without  a  reward, 
and  Is  only  bound  to  exercise  ordinary 
care  for  the  safety  of  a  passenger 
carried  without  reward,  the  Injury  of 
a  passenger  carried  without  reward, 
by  the  happening  of  an  accident, 
shows  only  ordinary  negligence  by 
the  carrier  and  not  gross  negligence. 
John  v.  Northern  Pac.  R.  Co.,  42 
Mont.  18.  Ill  P  632.  32  LRANS  85. 

90.  Huckaby  v.  St.  Louis,  etc.,  R. 
Co.,  119  Ark.  179,  177  SW  928. 

91.  Ala. — Central  of  Georgia  R. 
Co.  v.  Brown,  165  Ala.  493,  51  S  665. 

III.— Coffey  v.  Sampaell,  174  111.  A. 
676;  Laser  v.  Chicago  City  R  Co.,  162 
111.  A.  819. 

Iowa. — Monahan  v.  Equitable  L. 
Ins.  Co.,  166  NW  994. 

Kan. — St.  Louis,  etc.,  R.  Co.  v.  Bur- 
rows, 62  Kan.  89,  61  P  439. 

Mass. — Blgwood  v.  Boston,  etc.,  St. 
R.  Co..  209  Mass.  846.  96  NE  751,  35 
LRANS  118;  Wadsworth  v.  Boston 
El.  R.  Co.,  182  Mass.  572.  66  NE  421. 

Mo. — Feary  v.  Metropolitan  St.  R. 
Co..  162  Mo.  75.  62  SW  462. 

N.  J. — Vecsy  v.  New  Jersey  Cent. 
R.  Co.,  88  N.  J.  L  177,  95  A  977. 

Pa. — Blew  v.  Philadelphia  Rapid 
Transit  Co.,  227  Pa.  319,  76  A  17; 
Herstlne  v.  Lehigh  Valley  R.  Co.,  151 
Pa.  244.  25  A  104. 

Wis. — Spencer  v.  Chicago,  etc.,  R. 
Co.,  105  Wis.  311.  81  NW  407. 

See  also   cases   supra   notes  74-77. 

[a]  Stream  .of  water  coming 
through  oar  window. — The  mere  un- 
explained fact  that  a  stream  of  water 
entered  the  window  of  the  car  in 
which  plaintiff  was  riding  as  a  pas- 
senger has  been  held  not  to  raise  a 
presumption  of  negligence  on  the 
part  of  the  railroad  company. 
Spencer  v.  Chicago,  etc..  R.  Co.,  105 
Wis.    311,    81   NW   407.. 

99.  U.  S. — Worth  v.  Chicago,  etc.. 
R.  Co.,  51  Fed.  171. 

111. — Chicago  City  R.  Co.  v.  Rood, 
163  111.  477,  45  NE  238,  54  AmSR  478; 


Loehner  v.  North  Chicago  St.  R.  Co., 
116  111.  A.  365;  Chicago  Union  Tract. 
Co.  v.  Crosby,  109  111.  A.  644;  Elwood 
v.  Chicago  City  R.  Co.,  90  111.  A.  897. 

Mo. — Woas  v.  St.  Louis  Transit 
Co..  198  Mo.  664.  96  SW  1017,  7  LRA 
NS   231,  8  AnnCas  584  and  note. 

N.  T. — Deyo  v.  New  York  Cent.  R. 
Co..  34  NT  T.  9,  88  AmD  418;  Falke  v. 
Third  Ave.  R.  Co.,  38  App.  Div.  49, 
65  NTS  984. 

Pa. — Dennis  v.  Pittsburg,  etc.,  R 
Co..  166  Pa.  624.  31  A  52;  Fredericks 
v.  Northern  Cent.  R.  Co.,  167  Pa.  103, 
27  A  689.  22  LRA  306;  Federal  St.. 
etc.,  R  Co.  v.  Gibson.  96  Pa.  88;  Bar- 
lick  v.  Baltimore,  etc.,  R.  Co.,  41  Pa. 
Super.  87. 

Eng. — Latch  v.  Rumner  R.  Co.,  27 
L.  J.  Exch.  155..  - 

93.  111. — Chicago  Union  Tract.  Co. 
v.  Crosby,  109  111.  A.  644. 

Kan. — St.  Louis,  etc.,  R.  Co.  v.  Bur- 
rows, 62  Kan.  89,  61  P  439. 

Md. — Western  Maryland  R  Co.  v. 
Shivers,  101   Md.  391,  61  A  618. 

Mo. — Ellet  v.  St.  Louis,  etc.,  R.  Co.,» 
76  Mo.  518;  Gillespie  v.  St.  Louis, 
etc.,  R.  Co.,  6  Mo.  A  554. 

Nebr. — McClary  v.  Sioux  City,  etc. 
R.  Co.,  3  Nebr.  44.  19  AmR  631. 

N.  T. — Rusk  v.  Manhattan  R  Co.. 
46  App.  Dlv.  100.  61  NTS  384. 

Pa. — Fleming  v.  Pittsburgh,  etc.,  R 
Co..  168  Pa.  130,  27  A  858.  38  AmSR 
835,  22  LRA  351. 

Tex. — Galveston,  etc,  R  Co.  v. 
Crier,  45  Tex.  Civ.  A.  434.  100  SW 
1177   (derailment  caused  by  cyclone). 

Wis. — Spencer  v.  Chfcago,  etc.,  R 
Co.,  105  Wis.  311,  81  NW  407. 

[a]  Tailing  rock. — The  presump- 
tion of  negligence  does  not  arise 
where  the  passenger  Is  Injured  by  a 
rock  falling  from  a  natural  hill. 
Fleming  v.  Pittsburgh,  etc.,  R.  Co., 
158  Pa.  130.  27  A  868,  38  AmSR  835, 
22   LRA  351. 

94.  Western  R.  Co.  v.  McGraw, 
183  Ala.  220.  62  S  772;  Price  v.  St. 
Louis,  etc.,  R  Co..  75  Ark.  479,  88 
SW  576,  112  AmSR  79;  O'Keefe  v. 
Kansas  City  Western  R.  Co.,  93  Kan. 
262,  144  P  214;  Herstlne  v.  Lehigh 
Valley  R.  Co.,  151  Pa.  244,  25  A  104. 

[a]  The  word  "accident,"  as  used 
in  a  rule  giving  rise  to  a  presump- 
tion of  negligence,  refers  to  an  acci- 
dent to  the  car  or  train  In  which 
the  passenger  Is  riding  and  not  to 
an  Individual  accident  to  a  passenger. 
O'Keefe  v.  Kansas  City  Western  R. 
Co.,  93  Kan.  262,  144  P  214. 

[b]  CUronmnyances    personal    to 

Csenger,— The  doctrine  of  res  Ipsa 
.ultur  is  not  applicable  to  the 
death  of  a  passenger  due  to  circum- 
stances that  are  personal  and  pecu- 
liar to  him,  and  not  to  the  misman- 
agement of,  or  accident  to,  the  train 
Itself.  Prtce  v.  St.  Louis,  etc,  R. 
Co.,  76  Ark.  479.  88  SW  675.  112  Am 
SR  79. 

95.  Stangy  v.  Boston  El.  R.  Co.. 
220  Mass.  414.  107  NE  933;  Anderson 
v.  Northern  Pac.  R.  Co..  88  Wash. 
139.  162  P  1001. 

The  doctrine  of  res  insa  loquitur 
"does  not  establish  liability  where  a 


definite  cause  Is  clear  on  the  evi- 
dence. It  applies  only  when  the 
cause,  although  unexplained,  does 
not  happen  according  to  common  ex- 
perience without  fault  on  the  part 
of  the  defendant."  Stangy  v.  Bos- 
ton EL  R  Co.,  220  Mass.  414,  416. 
107  NE  983. 

99.  'Ark. — Price  v.  St.  Louis,  etc. 
R  Co.,  75  Ark.  479,  88  SW  575,  112 
AmSR   79. 

D.  C. — Metropolitan  R.  Co.  v. 
Snashall,  3  App.  420. 

111. — Ferrier  v.  Chicago  R.  Co.,  US 
111.  A.  326. 

Ind. — Pennsylvania  Co."  v.  Marlon. 
104  Ind.  239.  8  NE  874;  Pittsburgh, 
etc..  R  Co.  v.  Albrldge,  27  Ind.  A 
498.   61   NE   741. 

Md. — Pittsburg,  etc..  R.  Co.  v.  An- 
drews, 39  Md.  329.  17  AmR  668. 

Mass. — Shaughnessy  v.  Boston, 
etc,  R  Co.,  222  Mass.  234.  110  NE 
962. 

Mo.— Miller  v.  St.  Louis  R  Co.. 
6     Mo.  A.  471. 

See  also  cases  supra  note  74. 

[a]  Statement  of  and.  reason  for 
role. — "It  [the  presumption  of  neg- 
ligence] does  not  apply  where  the 
occasion  of  the  hurt  of  the  passenger 
was  an  active,  voluntary  movement 
on  his  part,  combined  with  some  al- 
leged deficiency  in  the  carrier's 
means  of  transportation  or  accom- 
modation; and  the  reason  is  that  In 
such  cases  It  is  necessary  to  con- 
sider whether  there  may  not  have 
been  contributory  negligence  on  the 
part  of  a  passenger.  It  is  only  in 
respect  of  those  accidents  which  hap- 
pen to  the  passenger  while  he  pas- 
sively trusts  himself  to  the  safety 
of  the  carrier's  means  of  transpor- 
tation, or  to  the  skill,  diligence,  and 
care  of  servants,  that  the  rule  ap- 
plies." Pennsylvania  Co.  v.  Marion. 
104,Ind.   239.  241,  3  NE  874. 

[b]  Biding-  i»  improper  placard 
The  presumption  of  negligence  does 
not  arise  where  a  passenger  riding 
on  top  of  a  car  is  thrown  off  by  the 
shock  in  coupling  cars.  Tuley  v. 
Chicago,   etc.,   R.   Co.,   41   Mo.  A.  «! 

Contributory   negligence   generally 


see  infra   II    1481-1528. 

97.  U.  §.— Midland  Valley  R  Co. 
v.  Conner.  217  Fed.  »6«.  133  CCA 
628 

D.  C— Sullivan  v.  Capital  Tract 
Co.,34  App.  368. 

111.— Chicago  Union  Tract.  Co.  v. 
Leonard,  126  111.  A.  189. 

Mo. — Stauffer  -v.  Metropolitan  St  , 
R  Co..  243  Mo.  80S.  147  SW  1032; 
Cooper  v.  Century  Realty  Co..  22* 
Mo.  709.  123  SW  848;  Gardner  t. 
Metropolitan  St.  R.  Co..  223  Mo.  389. 
122  SW  1068.  18  AnnCas  1166;  Price 
v.  Metropolitan  St.  R  Co..  !20  Mo. 
435,  119  SW  932,  132  AmSR  683: 
Chlanda  v.  St.  Louis  Transit  Co- 
213  Mo.  244,  112  SW  249:  Klrkpat- 
rick  v.  Metropolitan  St.  R  Co..  Ill 
Mo.  68.  109  SW  682  [rev  129  Mo.  A. 
524,  107  SW  1025];  Orcutt  v.  Cen- 
tury  Bid*.  Co..  201  Mo.  424,  99  SW 
1062,  8  LRANS  929;  Feary  v.  Metro- 
politan St  R.  Co.,  162  Mo.  76.  62  SW 


For  later  oases,  developments  and  changes  inthe  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  plaintiff  is  not  deprived  of  the  benefit  of  such 
rule  merely  because  he  alleges  his  cause  of  action 
with  unnecessary  particularity,98  and  that,  where  a 
passenger  pleads  general  and  specific  acts  of  negli- 
gence and  the  cause  is  tried  on  the  theory  that  both 
specific  and  general  negligence  is  alleged,  the  pre- 
sumption of  the  carrier's  negligence  arises  on  proof 
of  plaintiff's  injury  while  a  passenger.89 

Injuries  while  at  depot.  Owing  to  the  fact  that 
the  carrier  is  not  required  to  use  the  highest  degree 
of  care  to  keep  in  repair  the  depot  appointments,1 
the  presumption  of  negligence  has  been  held  not  to 
arise  where  injuries  are  received  at  a  depot  before 
taking  passage  on  the  carrier's  train  or  vehicle,2 
unless  they  are  received  through  the  operation  of 
a  train.* 


Waiver  of  presumption.  The  passenger,  byundeT* 
taking  to  prove  some  specific  cause  of  the  accident, 
does  not  waive  the  presumption  of  negligence  aria* 
ing  from  the  injury  to  him.4  But  he  cannot  avail 
himself  of  such  presumption  where  he  has  agreed 
that  there  shall  be  no  liability -on  the  carrier  for 
injury  to  the  passenger.5 

[$  1428]  cc.  Applications  of  Eule  to  Particular 
Accidents — (aa)  In  General.  In  the  application  of 
the  general  rule  of  res  ipsa  loquitur  it  has.  been 
held  that  the  overturning  or  breaking  down  of  a 
stagecoach  is  prima  facie  evidence  of  the  carrier's 
negligence.6  An  accident  caused  by  the  washing 
away  of  an  embankment,  the  breaking  down  of  a 
bridge,  or  other  casualty  connected  with  the  main- 
tenance of  the  roadway,  is  prima  facie  evidence  of 


452;  Bartley  v.  Metropolitan  St.  R. 
Co..  148  Mo.  124,  49  SW  840:  Ander- 
son v.  American  Sash,  etc.,  Co.,  (A.) 
182  SW  819;  Erdmann  v.  St.  Louis 
United  R.  Co.,  178  Mo.  A.  98,  155  SW 
1081;  Nag-el  v.  United  R.  Co..  189  Mo. 
A  284,  152  SW  621;  Allison  v.  St. 
Louis,  etc.,  R.  Co.,  167  Mo.  A.  72, 
137  SW  896;  Pidgeon  v.  United  R.  Co., 
154  Mo.  A.  20.  133  SW  ISO;  Detrich 
v.  Metropolitan  St.  R.  Co.,  148  Mo. 
A.  176.  127  SW  603,-  Potter  v.  Metro- 
politan St.  R.  Co.,  142  Mo.  A.  220, 
126  SW  209;  Todd  v.  Missouri  Pac. 
R.   Co..    126   Mo.  A.    684,    106   SW   671. 

Pa. — Bower  v.  Conestoga  Tract. 
Co.,  18  Pa.  Dlst.  »C1. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Thomas,   (Civ.  A.)    132  SW  974. 

Wash. — Jordan  v.  Seattle,  etc.,  R. 
Co.,  47  Wash.   503,  92  P  284. 

"The  controversy  hinges  on  whether 
the  charge  of  negligence  is  general 
or  specific  as  those  terms  are  under- 
stood in  the  law.  If  the  charge  is 
general  the  maxim  applies  and  when 
it  applies  it  is  trite  learning  that  the 
burden  shifts  to  defendant  carrier  to 
show  that  a  collision  resulting  in 
injury  to  a  passenger  was  not  the 
product  of  the  carrier's  negligence." 
Stauffer  v.  Metropolitan  St.  R.  Co., 
243   Mo.  305.  326,  147  SW  1032. 

"It  Is  well-recognised  doctrine  that 
it  Is  good  pleading  to  plead  negli- 
gence in  passenger  cases  generally 
and  rely  upon  the  doctrine  of  res 
ipsa  loquitur."  McDonald  v.  Metro- 
politan St.  R.  Co.,  219  Mo.  468.  486, 
118  SW  78,  16  AnnCas  810. 

[a]  niastrattonsw—  (1)  Where,  in 
an  action  for  injuries  to  a  passenger 
in  a  collision  between  cars  or  trains, 
the  only  charge  of  negligence  in  the 
petition  is  that  defendant  carelessly 
and  negligently  caused  and  permitted 
the  car  or  train  on  which  plaintiff 
was  riding;  as  a  passenger  to  come 
in  violent  collision  with  another  car 
or  train  and  that  said  collision  was 
occasioned  without  any  fault  on  the 
part  of  plaintiff,  but  by  reason  of  the 
negligence  of  defendant,  as  afore- 
said, it  is  a  charge  of  general  negli- 
gence, so  as  to  render  applicable  the 
doctrine  of  res  ipsa  loquitur.  Price 
v.  Metropolitan  St.  R.  Co.,  220  Mo. 
435,  119  SW  932.  132  AmSR  588; 
Nag-el  v.  United  R.  Co.,  169  Mo.  A. 
284,  152  SW  621.  (2)  A  complaint, 
in  an  action  for  Injuries  to  a  passen- 
ger on  an  electric  railroad,  alleging 
that  defendant  so  negligently  oper- 
ated the  car  on  which  plaintiff  was  a 
passenger  and  also  other  cars  that 
plaintiff's  car  was  struck  by  another 
car,  and  that  defendant  could,  by 
care,  have  prevented  the  collision, 
does  not  rely  on  any  particular  act 
of  negligence,  and  hence  the  rule 
that,  where  the  complaint  does  not 
rely  on  the  general  presumption  of 
negligence  arising  from  the  happen- 
ing of  the  collision,  but  charges  spe- 
cific acts,  such  presumption  does  not 
arise,  is  without  application.  Jordan 
v.  Seattle,  etc.,  R.  Co.,  47  Wash.  603, 
92  P  284.  (3)  Where  the  statement 
in  an  action  for  damages  for  Injury 
to  a  passenger  In  a  trolley  car  bases 
the  claim  on  certain  specific  acts  of 
negligence,  as  running  the  car  with- 


out a  headlight  and  at  excessive 
speed,  it  is  Incumbent  on  defendant 
to  show  only  that  it  was  not  negli- 
gent in  the  ways  mentioned;  but  if 
the  statement  also  avers  injury  by 
reason  of  defendant's  negligence  and 
"disregard  of  its  duty  to  safely  carry 
the  plaintiff,"  this  is  a  general  allega- 
tion of  negligence  sufficient  to  raise 
a  presumption  of  defendant's  negli- 
gence on  proof  that  plaintiff  was  a 
passenger,  and  to  throw  on  it  the 
burden  of  showing  that  it  was  not 
guilty  of  any  negligence,  and  plaintiff 
is  not  confined  to  recovery  for  the 
two  acts  alleged.  Bower  v.  Cones- 
toga  Tract.  Co.,  18  Pa.  Dlst.  961. 

M.  Southern  R.  Co.  v.  Adams,  52 
Ind.  A.  822,  100  NE  773:  Dearden  v. 
San  Pedro-etc  R.  Co.,  33  Utah  147, 
93  P  271;  Walters  v.  Seattle,  etc,  R. 
Co.,  48  Wash.  233.  93  P  419,  24  LRA 
NS  788  and  note. 

[a]  niustratkHL-— A  passenger  in 
an  action  for  personal  injuries  is  not 
deprived  of  the  presumption  that,  on 
proving  the  derailment,  negligence 
was  presumed,  simply  because  he  al- 
leged a  number  of  specific  causes  of 
the  derailment,  proof  of  the  relation 
of  passenger  and  carrier,  and  the  fact 
of  a  derailment,  making  a  prima 
facie  case;  and  such  specifications 
only  limited  the  grounds  on  which 
defendant  must  defend.  Southern  R. 
Co.  v.  Adams,  62  Ind.  A.  322,  100  NE 
773. 

9».  Roberts  v.  Sierra  Co.,  14  Cal. 
A.  180,  111  P  619  [reh  den  (A.)  Ill 
P  627]. 

1.  See  supra  ||  1299,  1100,  1837- 
1847. 

8.  Ala. — Western  R.  Co.  v.  Mc- 
Graw,  183  Ala.  220,  62  S  772. 

N.  J. — Fell' v.  West  Jersey,  etc.,  R. 
Co.,  77  N.  J.  L.  502.  72  A  262. 

N.  T. — Scholts  v.  Interborough 
Rapid  Transit  Co.,  48  Misc.  619,  95 
NYS  667. 

Pa. — Herstlne  v.  Lehigh  Valley  R. 
Co.,  151  Pa.  244.  26  A  104-  Hayman 
v.  Pennsylvania  R.  Co.,  118  Pa.  508, 
11  A  815. 

Eng. — Welfare  v. .  London,  etc.,  R. 
Co.,  L.   R.  4  Q.  B.   693. 

Compare  Leveret  v.  Shreveport 
Belt  R.  Co.,  110  La.  899,  34  S  579 
(holding  that,  where  a  passenger  is 
Injured  by  the  breaking  of  the  floor 
of  the  station  platform,  the  burden 
is  on  the  company  to  show  jifflrni- 
atlvely  a  condition  of  things  which 
would  exonerate  it  from  liability). 

[a]  "Where  the  aot  of  carriage 
has  been  completed,  or  has  not 
yet  begun,  and  a  plaintiff,  even 
though  a  passenger  and  on  the  car- 
rier's premises,  suffers  an  injury 
from  causes  as  well  known  to  him 
as  to  the  carrier  or  its  servants, 
there  is  no  longer  a  sound  reason  for 
resorting  to  the  legal  presumption  of 
negligence  to  aid  his  case.  He  must 
then  prove  the  negligent  act  com- 
plained of  or  his  case  fails."  Clunn 
v.  Williamsport,  etc.,  R.  Co.,  39  Pa. 
Super.   591.   595. 

fb]  Obstruction  on  platform.— The 
existence  on  a  station  platform  of 
an  obstruction  over  which  a  passen- 
ger falls  is  not.  in  the  absence  of 
evidence  or  something  about  the  ob- 


struction Itself  to  indicate  the  length 
of  time  it  has  been  on  the  platform 
or  the  cause  of  its  presence  there, 
sufficient  to  charge  the  railroad  with 
negligence.  Scholtz  v.  Interborough 
Rapid  Transit  Co.,  48  Misc.  619,  95 
NYS  567. 

3.  Baltimore,  etc.,  R.  Co.  v.  State, 
63  Md.  136. 

[a]  Crossing  track. — The  pre^ 
sumption  of  negligence  arises  where 
a  person  who  has  procured  a  ticket 
is  struck  by  a  train,  while  crossing 
the,,  track  to  bis  train  as  directed  by 
an  employee  of-  the  railroad  com- 
pany. Baltimore,  etc.,  R.  Co.  v. 
State,  63  Md.  135. 

4.  Cassady  v.  Old  Colony  St.  R 
Co.,  184  Mass.  156,  68  NE  10,  68  LRA 
286;  Price  v.  Metropolitan  St  R.  Co., 
220  Mo.  435,  119  SW  932,  132  AmSR 
688:  Wood  v.  Roxborough,  etc.  Pass. 
R.  Co.,  12  Mont.  Co.  (Pa.)  165. 

[a]  The  attempt  to  explain  the 
reason  of  the  accident  does  not  pre- 
vent plaintiff  from  relying  on  the 
doctrine  of  res  Ipsa  loquitur.  Mc» 
Donough  v.  Boston  El.  R.  Co.,  208 
Mass.   436,  94   NE  808.     . 

5.  Crary  V.  Lehigh  Valley  R,  Co., 
203  Pa.  526,  63  A  863,  93  AmSR  778i 
59  LRA  816.  ' 

[a]  Beduoed  rate  ttokwb— Where  a 
passenger  bought  from  a  railroad 
company  an  excursion  ticket  at  a  re* 
duced  rate,  with  the  Indorsement  that 
the  person  accepting  it  assumes  all 
risk  of  accident  and  damage,  the  ao> 
ceptance  of  the  ticket  was  a  waiver 
of  the  common-law  rule  making  the 
carrier  liable  for  the  passenger's 
safety;  and  he  must  affirmatively 
prove  negligence  on  the  part  of  the 
carrier,  and  cannot  avail  himself  of 
the  presumption  of  negligence  aris- 
ing in  favor  of  the  passenger  where 
an  injury  occurs.  Crary  v.  Lehigh 
Valley  R.  Co.,  208  Pa.  525,  53  A  363; 
93  AmSR  778,  59  LRA  815. 

«.  U.  S. — StokeB  v.  Sal  to  net  alii  IS 
Pet.  181,  10  L.  ed  116;  McKlnney  v. 
Neil,  16  F.  Cas.  No.  8,866,  1  McLean 
640. 

Cal. — Bush  v.  Barnett,  94  Cal.  202, 
31  P  2;  Lawrence  v.  Green,  70  Cal. 
417,  11  P  760,  69  AmR  428;  Boyce  v. 
California  Stage  Co.,  25  Cal.  460; 
Falrchlld  v.  California  Stage  Co.,  IS 
Cal.  599;  Dlnnigan  v.  Peterson,  3  Cal. 
A.   764,  87  P  218. 

Colo. — Sanderson  v.  Fraxler,  8  Colo. 
79,  6  P  632,  64  AmR  644;  Wall  V. 
Livezay,  6  Colo.  465. 

111.— Payne  v.  Halstead,  44  111.  A. 
97. 

Ind. — Anderson  v.  Scholey,  114  Ind. 
653,   17   NE   125. 

Md.— Stockton  v.  Frey,  4  Gill  406; 
46  AmD  188. 

Mass. — Ware  v.  Gay,  11  Pick.  106.- 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340. 

Mont. — Hlgley  v.  Gilmer,  3  Mont. 
90;  Ryan  v.  Gilmer,  2  Mont.  617,  4 
KyL  161.  25  AmR  744. 

Pa. — McCall  v.  Forsyth,  4  Watts  4 
S.  179;  Tennery  v.  Ptppinger,  1  Phila, 
543. 

Va.— Farlsh  v.  Reigle,  11  Gratt.  (52 
Va.)    697.    62    AmD    666   and    note. 

Eng. — Christie  v.  Griggs,  2  Campb. 

78.  ^cV*-- 
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negligence;7  but  it  will  not  be  presumed,  in  the 
absence  of  proof,  that  the  carrier  has  exclusive  pos- 
session of  the  tracks  over  a  bridge  owned  by  a 
municipality.8  The  presumption  of  negligence  has 
also  been  held  to  arise  where  a  passenger  is  injured 
during  a  fight  between  drunken  passengers.9 

Falling  or  thrown  articles.  A  presumption  of 
negligence  on  the  part  of  the  carrier  has  been  held 
to  arise  where  a  passenger  is  injured  by  an  article 
thrown  from  a  passing  train,10  as  for  example,  a 
piece  of  ooal,u  or  by  the  falling  of  some  article  in 
the  ear  in  which  the  passenger  is  being  carried," 


or  by  the  falling  of  a  pile  of  baggage.1* 

$  1429]  <bb)  Sodden  Jerks  or  Sodden  or  Prema- 
ture Starts.14  As  to  injuries  resulting  from  the 
sudden  movement  of  a  train  or  car,  causing  a 
jerk  or  jolt,  the  burden  of  proving  which  is  on 
plaintiff,"  it  has  been  held  that  the  fact  of  the 
jerk  or  jolt  itself,  when  proved  as  being  unusual 
or  extraordinary  in  its  nature,  is  prima  facie  evi- 
dence of  negligence,  the  burden  then  being  on  de- 
fendant to  show  freedom  from  negligence  on  its 
part;18  and  it  is  not  necessary  for  plaintiff  to  go 
further  and  to  show  that  the  jerk  or  jolt  was  not 


7.  U.  S. — Oleason  v.  Virginia  Mid- 
land R.  Co.,  140  U.  S.  435.  11  SCt 
869,  36  *L.  ed.  458  [rev  16  D.  C. 
350]. 

Colo. — Kansas  Pac.'  R.  Co.  v.  Miller, 
2  Colo.  442. 

Ind. — Louisville,  etc,  R.  Co.  v. 
Pedigo,  108  Ind.  481,  8  NE  627; 
Louisville,  etc,  R.  Co.  v.  Thompson, 
107  Ind.  442,  8  NE  18.  9  NE  357, 
67  AmR  120;  Bedford,  etc.,  R.  Co.  v. 
Ralnboit,  99  Ind.  651. 

La.— Jackson  v.  Natchex,  etc.,  R. 
Co.,  114  La.  981.  38  S  701.  108  AmSR 
366.  70  LRA  294;  Patton  v.  Pickles, 
60  La.  Ann.  867.  24  S  290. 

Mo. — Sawyer  v.  Hannibal,  etc,  R. 
Co..  37  Mo.  240.  90  AmD  382. 

N.  Y. — Brehm  v.  Great  Western  R 
Co.,  34  Barb.  256. 

Pa. — McCafferty  v.  Pennsylvania  R. 
Co.,  193  Pa.  339,  44  A  435.  74  AmSR 
690;  Philadelphia,  etc.,  R.  Co.  v. 
Anderson,   94  Pa.   351,   39  AmR  787. 

Va. — Roanoke  R.  etc.,  Co.  v.  Ster- 
rett.  111  Va.  293,  68  SE  998;  Balti- 
more, etc.  R.  Co.  v.  Noell,  32  Gratt. 
(73  Va.)  394;  Baltimore,  etc.,  R.  Co. 
v.  Wlghtman,  29  Gratt.  (70  Va.)  431. 

Ens. — Great  Western  R.  Co.  v. 
Fawoett,  9  Jur.  N.  S.  339. 

[a]     landslides An  accident  to  a 

rsenger  caused  by  a  train  coming 
contact  with  a  landslide  raises, 
when  shown,  a  presumption  of  negli- 
gence on  the  part  of  the  carrier  and 
throws  on  It  the  burden  of  showing 
that  the  slide  was  in  fact  the  result 
of  causes  beyond  its  control.  Gleeson 
v.  Virginia  Midland  R.  Co.,  140  U.  S. 
436.  11  SCt  859,  35  L.  ed.  468  [rev  16 
D.  a  350]. 

8.  Meschneck  v.  Brooklyn,  etc.,  R. 
Co..  125  App.  Dlv.  266,  109  NYS  594. 

S.  Pittsburg,  etc.,  R.  Co.  v.  Pillow, 
76  Pa.  510,  18  AmR  424. 
.  10.  Huddleston  v.  St  Louis,  etc., 
R.  Co.,  90  Ark.  878.  119  SW  280; 
Louisville,  etc,  R.  Co.  v.  Reynolds, 
71  SW  516,  24  KyL  1402. 

[a]     Mail  sack. — Where  a  passen- 

?er,  while  standing  on  a  station  plat- 
orm  waiting  for  his  train,  is  struck 
and  injured  by  a  mall  sack  thrown 
from  a  swiftly  passing  train,  it  will 
be  presumed  that  the  Injury  resulted 
from  the  carrier's  negligence,  and  the 
burden  Is  on  it  to  show  the  contrary. 
Huddleston  v.  St  Louis,  etc,  R.  Co., 
90  Ark.  378,  119  SW  280. 
-  11.  Louisville,  etc.  R  Co.  v.  Rey- 
nolds, 71  SW  616,  24  KyL  1402.  Com- 
pare Pennsylvania,  etc.,  R.  Co.  v. 
MacKInney,  124  Pa.  462,  17  A  14.  10 
AmSR  601,  2  LRA.  820  (holding  that 
the  presumption  does  not  arise  where 
a  passenger  is  struck  by  a  piece  of 
coal  at  the  moment  another  train  is 
passing,  on  an  adjoining  track). 

13.  Conn. — Thorson  v.  Groton,  etc, 
St  R.  Co.,  85  Conn.  11,  81  A  1024. 

111. — Cramblet  v.  Chicago,  etc.,  R. 
Co.,  82  111.  A.  542  (falling  of  lantern 
on   passenger). 

Mass. — White  v.  Boston,  etc.,  R. 
Co.,  144  Mass.  404,  11  NE  662  (fall 
of  lamp  shade). 

Mich. —  Stoody  v.  Detroit,  etc.,  R. 
Co..  124  Mich.  420.  83  NW  26. 

N.  Y.— Weir  v.  Union  R.  Co.,  112 
App.  Dlv.  109.  98  NYS  268  [app  dlsm 
188  N.  Y.  622  mem,  81  NE  1178  mem] 
(fall  of  a  device  used  for  register- 
ing fares);  Allen  v.  United  Tract. 
Co..  67   App.  Dlv.   363,   73   NYS   737. 

[a]     Article  falling  from  rack  In 


car.-'O)  The  presumption  of  negli- 
gence has  been  held  not  to  arise  from 
the  falling  of  an  article  from  the 
overhead  rack  In  a  car,  where  the 
article  was  placed  there  by  another 
passenger.  Morris  v.  New  York  Cent, 
etc,  R.  Co.,  106  N.  Y.  678,  13  NE 
456.  (2)  But  where  injury  is  caused- 
to  a  passenger  by  his  suit  case  be- 
ing thrown  from  a  rack  by  the 
sudden  stop  of  the  train,  and  the 
witnesses  characterise  the  stop  as 
violent,  the  burden  is  on  defendant 
to  explain  the  accident  under  the 
doctrine  of  res  Ipsa  loquitur.  Rosen- 
thal v.  New  York,  etc.,  R.  Co.,  88 
Conn.   65,   89   A  888,   51   LRANS   775. 

13.  Horowlts  v.  Hamburg-Ameri- 
can Packet  Co.,  18  Misc.  24,  41  NYS 
54  [rev  14  App.  Dlv.  631  mem,  43 
NYS  1156  mem]. 

14.  Opportunity  and  Urns  for 
boarding  or  alighting  generally  see 
supra  55   1355-1361. 

Sudden  jerks  and  jolts  as  negli- 
gence see  supra   5   1387. 

15.  U.  S.— Kefauver  v.  Philadel- 
phia, etc.,  R.  Co.,   122  Fed.  966. 

Ga. — Central  of  Georgia  R.  Co.  ▼. 
Parish.  17  Ga.  A.  689.  87  SE  1095; 
Georgia,  etc.,  R.  Co.  v.  Jacobs,  16 
Ga.  A.  292,  82  SE  934. 

111. — Chicago  Union  Tract  Co.  v. 
Straud,  114  111.  A.   479. 

Mo. — Reagan  v.  St  Louis  Transit 
Co.,  180  Mo.  117.  79  SW  436;  Hawk 
v.  Chicago,  etc.,  R.  Co.,  130  Mo.  A. 
658.  108  SW  1119. 

Pa. — Sanson  v.  Philadelphia  Rapid 
Transit  Co..   239   Pa.   605,   86  A   1069. 

See  also  cases  Infra  note  16. 

[a]  Sodden  atop. — In  an  action  for 
the  death  of  a  street  car  passenger 
from  injuries  due  to  a  violent  stop  of 
the  car,  plaintiff  must  prove  the  stop 
and  that  it  directly  resulted  in  the 
Injury,  but  need  not  prove  what  neg- 
ligent act  produced  the  stop.  Allen 
v.  Dunham,  188  Mo.  A.  193,  176  SW 
135. 

16.  Ala. — Georgia  Pac.  R.  Co.  v. 
Love,  91  Ala.  432.  8  S  714,  24  AmSR 
927;  Birmingham  Union  R.  Co.  v. 
Hale.  90  Ala.  8,  8  S  142,  24  AmSR 
748. 

Ark. — St  Louis,  etc..  R.  Co.  v. 
Holmes.  96  Ark.  339,  131  SW  692; 
St  Louis,  etc..  R.  Co.  v.  Stell,  87  Ark. 
308,  112  SW  876. 

Cal. — Griffin  v.-  Pacific  Electric  R. 
Co.,  1  Cal.  A.   678.  82  P  1084. 

Conn. — Rosenthal  v.  New  York, 
etc..  R.  Co..  88  Conn.  65,  89  A  888,  61 
LRANS  776. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Reeves, 
123  Ga.  697,  51  SE  610;  Gardner  v. 
Waycross  Air-Line  R.  Co.,  97  Ga. 
482,  25  SE  334,  54  AmSR  436;  Holle- 
man  v.  Georgia  Southern,  etc,  R.  Co., 
12  Ga.  A.  765,  78  SE  428. 

111. — Lavis  v.  Wisconsin  Cent.  R. 
Co..  54  111,  A.   636. 

Ind. — Evansvllle.  etc.,  R.  Co.  v. 
Mills,  37  Ind.  A.  598.  77  NE  608. 

Iowa. — Sever  v.  Minneapolis,  etc., 
R.  Co..  166. Iowa  664,  187  NW  937.  44 
LRANS  1200;  Fitch  v.  Mason  City. 
etc..  Tract.  Co.,  124  Iowa  '666,  100 
NW  618. 

Mass. — Bell  v.  New  York,  etc.,  R. 
Co.,  217  Mass.  408.  104  NE  963;  Rust 
v.  Springfield  St.  R.  Co..  217  Mass. 
116.  104  NE  367;  Webber  v.  Old 
Colony  St.  R.  Co.,  210  Mass.  432.  97 
NE  74;  Nolan  v.  Newton  St  R.  Co., 
206  Mass.  384,  92  NE  506. 


Mo. — Briscoe  v.  Metropolitan  SL 
R.  Co.,  222  Mo.  104.  120  SW  118!; 
Redman  v.  Metropolitan  St.  R.  Co.. 
185  Mo.  1,  84  SW  26.  105  AmSR  551; 
Coudy  v.  St.  Louis,  etc..  R  Co.,  81 
Mo.  79;  Dougherty  v.  Missouri  R.  Co., 
81  Mo.  326.  51  AmR  239;  -Mitchell 
v.  Chicago,  etc..  R.  Co.,  132  Mo. 
A.  143,  112  SW  291;  Bell  v.  Central 
Electric  R.  Co.,  126  Mo.  A.  660,  103 
SW  144. 

N.  J. — Burr  v.  Pennsylvania  R  Co, 
64  N.  J.  L.  30.  44  A  846. 

N.  Y. — Lomas  v.  New  York  City  R 
Co..  Ill  App.  Div.  332.  97  NYS  451 
[aff  188  N.  Y.  628  mem.  81  NE  1169 
mem] ;  Bradley  v.  Second  Ave.  R 
Co.,  84  App.  Div.  284,  64  NYS  254, 
Martin  v.  Second  Ave.  R.  Co.,  3  App. 
Div.    448.   38    NYS   220. 

Okl. — St  Louis,  etc.,  R.  Co.  v.  Fltts. 
40  Okl.  686.  140  P  144.  LRA1916C  ill. 

Pa.— Tllton  v.  Philadelphia  Rapid 
Transit  Co.,  231  Pa.  63,  79  A  877; 
Dlxey  v.  Philadelphia  Tract  Co..  180 
Pa.  401,  26  A  924;  Goodhart  v.  Co- 
lumbia, etc.,  R.  Co.,  36  Pa.  Super. 
441. 

S.  C— McKittrlck  v.  Greenville 
Tract  Co..  88  S.  C.  91,   70  SE  414. 

Tex. — Missouri,  etc,  R.  Co.  t. 
Stone,  58  Tex.  Civ.  A.  480,  125  SW 
687. 

[a]  Kegllgenoe  dependent  on  dr- 
cunvrtances.— Whether  a  jerk  of  a 
car  whereby  a  passenger  was  injured 
will  sustain  a  general  charge  of  neg- 
ligence depends  on  the  violence  of 
the  jerk,  the  situation  of  the  passen- 
ger at  the  time,  and  the  carrier's 
duty  to  know  that  situation.  Bir- 
mingham R.,  etc.,  Co.  v.  Mayo,  181 
Ala.   625.  61   S  289. 

[b]  Illustrations. — (1)  A  pre- 
sumption of  negligence  arises  where 
In  attempting  to  make  a  coupling 
the  cars  strike  with  unnecessary 
force,  thereby  causing  a  standing 
passenger  to  fall.  Georgia  Pac  R 
Co.  v.  Love,  91  Ala.  432.  8  S  714,  M 
AmSR  927.  (2)  Where  a  street  car 
was  operated  so  violently  as  to  throw 
therefrom  a  passenger  who  had  noti- 
fied the  employees  in  charge  of  the 
car  to  stop  at  a  crossing,  and  who. 
on  the  car  slackening  Its  speed 
as  If  to  stop  at  the  crossing,  had 
left  his  seat  and  proceeded  to  the 
door  for  the  purpose  of  alighting 
when  the  car  came  to  a  stop,  a  pre- 
sumption that  the  employees  were 
not  exercising  the  utmost  diligence 
for  the  safety  of  the  passengers  as 
required  by  law,  but  were  negligent 
arose.  Griffin  v.  Pacific  Electric  R 
Co.,  1  Cal.  A.  678,  82  P  1084.  (8)  In 
an  action  for  the  death  of  a  passen- 
ger on  a  horse  car,  caused  by  his 
being  thrown  over  the  front  dash- 
board by  a  sudden  application  of  the 
brake,  the  burden  Is  on  defendant  to 
show  some  emergency  Justifying 
such  management  of  the  car.  Brad- 
ley v.  Second  Ave.  R.  Co.,  84  App. 
Dlv.  284,  64  NYS  256.  (4)  Where  it 
appears,  in  an  action  by  a  passenger 
against  a  street  car  company,  that 
the  street  car  was  stopped  by  the 
motorman  so  suddenly  as  to  throw- 
trie  passenger  forward  against  the 
seat  in  front  of  him,  there  Is  a  pre- 
sumption of  negligence  In  the  opera- 
tion of  the  car  calling  for  an  ex- 
planation by  the  company.  Tllton  v. 
Philadelphia  Rapid  Transit  Co..  Ml 
Pa.  63,  79  A  877. 


For  later  oases,  developments  and  ohangea  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  the  course  of  the  ordinary  operation  of  the 
road;17  but  the  presumption  of  negligence  becomes 
conclusive  unless  it  is  shown  that  the  jerking  or 
jolting  of  the  oar  was  unavoidable  in  the  exercise 
of  the  highest  degree  of  care.18  Thus  a  prima  facie 
case  has  been  held  to  be  made  out,  under  the  doctrine 
of  res  ipsa  loquitur,  where  it  is  shown  that  the  pas- 
senger was  injured  by  reason  of  the  sudden  and 
unusual  lurching  or  jerking  of  a'  moving  train  or 
car,  causing  him  to  be  thrown  therefrom,1*  or  by 


[c]  Vbrt  •  ooaoh  standing  la  ft 
IMd  Is  oooupled  toy  pMMOgta,  and 
the  carrier  with  knowledge  thereof 
moves  the  ear  with  such  violence  as 
to  hurl  the  passengers  to  the  floor  or 
against  the  arms  of  the  chairs  occu- 
pied by  them,  causing  Injuries,  the 
carrier  Is  prima  facie  negligent,  and 
the  burden  rests  on  It  to  show  the 
circumstances  that  will  exonerate  it. 
Missouri,  etc.,  R.  Co.  v.  Stone,  58 
Tex.  Civ.  A.  480.  125  SW  587  (holding 
also  that  the  rule  that,  where  a  pas- 
senger is  injured  by  the  derailment 
of  a  train,  the  presumption  of  negli- 
gence of  the  carrier  arises,  applies 
where  a  passenger,  seated  in  a 
Btanding  coach  in  a  railroad  yard,  is 
Injured  by  the  violent  movement  of 
such  car,  and  the  carrier,  to  escape 
liability,  must  account  for  the  acci- 
dent). ^ 

[d]  (Jiving  signal v— In  an  action 
for  Injuries  to  a  person  attempting 
to  board  a  street  car,  where  it  is 
shown  that  the  usual  signal  for 
starting  the  car  was  given  at  such  a 
time  as  to  cause  injury  to  plaintiff 
the  presumption  Is  that  It  was  given 
by  the  conductor.  Kohr  v.  Metro- 
politan St.  R.  Co.,  117  Mo.  A.  302.  92 
SW   1146. 

Sodden  Jerks  and  Jolts  as  negll- 
grace  generally  see  supra  I  1387. 

17.  Bell  v.  New  York,  etc.,  R.  Co. 
217  Mass.  408,  104  NE  983. 

18.  Bell  v.  Central  Electric  R.  Co., 
126  Mo.  A.  860,  103  SW  144;  Miller 
v.  Metropolitan  St.  R.  Co.,  126  Mo.  A. 
414.  102  SW  692:  St.  Louts,  etc,  R 
Co.  v.  Fltts,  40  Okl.  686,  140  P  144, 
LRA1916C    848. 

19.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Miller,  186  Ala.  65,  65  S  169. 

111. — North  Chicago  St  R  Co.  v. 
Schwartx.  82  111.  A.  493:  Lavis  v.  Wis- 
consin Cent.  R.  Co.,  64  111.  A.  686. 

Iowa. — Fitch  v.  Mason  City,  etc., 
Tracts  Co.,  124  Iowa  666,  100  NW 
*18. 

Mo. — Coudy  v.  St  Louis,  etc,  R. 
Co.,  85  Mo.  79;  Dougherty  v.  Missouri 
R.  Co.,  81  Mo.  325.  61  AmR  239; 
Maier  v.  Metropolitan  St  R  Co.,  176 
Mo.  A.  29,  162  SW  1041;  Murphy  v. 
St  Louis,  etc..  R.  Co.,  43  Mo.  A.  342. 

N.  J. — Scott  v.  Bergen  County 
Tract  Co..  64  N.  J.  L.  362.  48  A  1118 
mem  [aft  63  N.  J.  L.  407,  43  A  10601; 
Consolidated  Tract  Co.  v.  Thal- 
helmer,  69  N.  J.  L.  474,  37  A  132. 

N.  Y.— Bralnard  v.  Nassau  Electric 
R-  Co.,  44  App.  Div.  813,  61  NYS  74; 
Murphy  v.  Coney  Island,  etc.,  R.  Co., 
36    Hun    199. 

[a]  Obstruction  on  track. — Where 
an  Injury  results  from  a  Jerk  caused 
by  a  car.  striking  an  obstruction  on 
the  tracks,  and  the  evidence  shows 
that  the  obstruction  was  under  the 
control  of  defendant,  and  the  car  in 
passing  over  it  lurched  or  Jerked  so 
severely  that  plaintiff  was  thrown 
from  her  seat,  a  prima  facie  case  of 
negligence  is  shown,  and  the  burden 
is  cast  on  defendant  to  rebut  the 
specific  negligence  charged.  North 
Chicago  St  R.  Co.  v.  Schwartz.  82 
III.  A.  493. 

90.  Cal. — Babcock  v.  Los  Angeles 
Tract  Co.,  128  Cal.  173,  60  P  780;  Mc- 
Currie  v.  Southern  Pac  R.  Co„  122 
Car.   568,  55  P  324. 

111. — Chicago  Union  Tract  Co.  v. 
Mommsen,  107  111.  A.  353. 

Kan. — St.  Louis,  etc  R  Co.  v.  Bur- 
rows, 62  Kan.  89.  61  P  439. 

Mo. — Briscoe  v.  Metropolitan  St 
R  Co.,  222  Mo.  104.  129  SW  1162; 
Redmon  v.  Metropolitan  St  R  Co., 
185  Mo.  1,  84  SW  26.  105  AmSR  5*8; 


Todd  v.  Missouri  Pac.  R  Co,  120 
Mo.  A.  684.  105  SW  671;  Bussell  v. 
Quincy.  etc.,  R.  Co.,  125  Mo.  A.  441, 
102  SW  613. 

N.  Y. — Wylde  v.  Northern  R.  Co., 
62  N.  Y.  156.  14  AbbPrNS  218; 
Langley  v.  Metropolitan  St.  R.  Co., 
36  Misc.  804,  74  NYS  857. 

Pa. — Murray  v.  Philadelphia,  etc.. 
R.  Co.,  249  Pa.  126,  94  A  668;  Clow  v. 
Pittsburgh  Tract.  Co..  .168  Pa.  410, 
27  A  1004   (street  car). 

91.  U.  S. — Kefauver  v.  Phila- 
delphia, etc.,  R.  Co,  122  Fed.  966. 

Ark. — Huckaby  v.  St.  Louis,  etc., 
R.  Co.,  119  Ark.  179,  177  SW  923;  St. 
Louis,  etc..  R.  Co.  v.  Briggs,  87  Ark. 
581,   113   SW  644. 

Cal. — Steele  v.  Pacific  Electric  R 
Co.,  l«8  Cal.  876.  143  P  718;  Cody  v. 
Market  St.  R.  Co..  14  8  Cal.  90.  82  P 
666;  Joyce  v.  Los  Angeles  R.  Co.,  147 
Cal.  274,  82  P  204. 

Colo. — Cons.  Tramway  Co.  v.  Rush, 
19  Colo.  A.  70,  73  P  664. 

111. — Chicago  City  R  Co.  v.  Dins- 
more.  162  111.  658,  44  NE  887. 

Ind. — Louisville,  etc.  R.  Co.  v. 
Costello,  9  Ind.  A.  462.  36  NE  299. 

Kan. — Ewing  v.  Wichita  R,,  eta, 
Co..  91  Kan.  888.  137  P  940. 

Ky. — Paducah  Tract.  Co.  v.  Baker, 
130  Ky.  360,  113  SW  449,  18  LRANS 
1185. 

Md. — United  R.,  etc,  Co.  v.  Wood- 
bridge,  97  Md.  629.  55  A  444;  United 
R,  etc.,  Co.  v.  Beidelman,  95  Md.  480, 
52  A  918. 

Mass. — Champagne  v.  Boston  El. 
R.  Co.,  217  Mass.  315.  104  NE  724: 
Klllam  v.  Wellesley,  etc.,  R  Co.,  214 
Mass.  288.  101  NE  374. 

Mo. — Schwanenfeldt  v.  Metro- 
politan St.  R.  CO.,  187  Mo.  A.  588,  174 
SW  143;  Brady  v.  Springfield  Tract 
Co.,  140  Mo.  A.  421.  124  SW  1070; 
Bell  v.  Central  Electric  R  Co.,  125 
Mo.  A.  660.  103  SW  144;  Miller  v. 
Metropolitan  St.  R.  Co..  125  Mo.  A. 
414.  102  SW  692. 

N.  Y. — Dochtermann  v.  Brooklyn 
Heights  R.  Co..' 32  App.  Div.  IS.  52 
NYS  1061  [aff  164  N.  Y.  586  mem,  58 
NE  1087  mem]:  Gregorio  v.  New 
York  City  R.  Co..  49  Misc.  249,  97 
NYS  373 

Tex. — Cleburne  St.  R  Co.  v.  Barnes, 
(Civ.  A.)  168  SW  991. 

"Where  a  passenger  is  attempting 
to  alight  from  a  car  on  reaching  his 
destination,  and  the  car  suddenly 
starts,  throwing  him  to  the  ground, 
that  on  proof  of  the  fact  of 
such  starting  up  while  he  is  en- 
deavoring to  alight,  a  presumption 
of  negligence  on  the  part  of  the 
carrier  in  such  starting  is  raised, 
because  in  the  exercise  of  due 
care  a  car  will  not  be  started 
while  the  passenger  is  undertaking 
to  get  off.  The  passenger  is  there- 
fore not  required  to  prove  why  the 
car  started,  but  simply  the  fact  that 
It  did  start.  Having  done  this,  he 
makes  a   prima   facte  case   of  negli- 

fence  against  the  carrier,  and  the 
urden  of  proof  is  then  cast  upon  the 
latter  to  prove  the  cause  of  the  start- 
ing, and  that  it  occurred  under  such 
circumstances  as  relieved  it  from  lia- 
bility for  any  injury  occasioned  the 
passenger  thereby."  Steele  v.  Pacific 
Electric  R.  Co..  168  Cal.  375,  143  P 
718. 

fa]  Hot  regular  stopping  plaoa. — 
Where  a  passenger  is  injured  while 
attempting  to  alight  after  the  train 
has  stopped,  as  he  erroneously  sup- 
poses at  the  regular  stopping  place 
for  his  station,  by  the  sudden  move- 
meat  of  the  train,  the  carrier's  fall- 


the  sudden  and  unusual  stopping  of  a  train  or  car, 
causing  him  to  fall,20  or  by  reason  of  the  sudden 
starting  of  a  car  while  the  passenger  was  boarding 
or  alighting  therefrom,  after  it  had  stopped,21  or 
almost  stopped,  at  a  regular  stopping  place.22 

Where  jerk  or  jolt  not  unusual.  But  on  the  other 
hand  the  mere  fact  that  the  injury  was  caused  by  a 
jerk  or  jolt  of  the  car  does  not  raise  a  presumption 
of  negligence,  where  it  is  not  shown  that  the  jerk 
or  jolt  was  of  an  unusual  or  extraordinary  nature,2* 

ure  to  warn  him  of  the  danger,  and 
the  sudden  movement  of  the  train, 
are  concurring  causes  of  the  acci- 
dent, and  justify  an  instruction  that 
proof  of  the  accident  is  sufficient  to 
establish  a  prima  facie  case.  Kansas 
City  Southern  R.  Co.  v.  Davis,  83  Ark. 
217\   103  SW  608. 

[b]     Xfengtn  of  time  of  stopping.— 
(1)  Whe 


ere  there  is  any  special 
son  requiring  a  longer  stop  than 
three  minutes  to  enable  a  passenger 
to  get  off  a  train,  such  reason  must 
be  shown  in  order  to  enable  a  pas- 
senger to  recover  for  injuries  re- 
ceived because  only  such  time  had 
been  given  him  to  alight.  Louisville, 
etc.,  ft.  Co.  v.  Costello,  9  Ind.  A.  462, 
36  NE  299.  (2 >  Proof  that  a  street  car 
was  negligently  started  with  a  sud- 
den jerk  in  such  a  manner  as  to 
throw  a  passenger,  who  was  stand- 
ing up,  violently  against  the  side  of  a 
seat,  made  a  prima  facie  case  of  ac- 
tionable negligence,  provided  the  pas- 
senger used  due  care.  Brady  v. 
Springfield  Tract  Co.,  140  Mo.  A  421, 
124  SW  1070. 

[c]  A  violation  of  a  statutory  pro- 
vision, that  no  train  on  an  elevated 
railroad  shall  be  permitted  to  start 
until  every  passenger  on  the  plat- 
form desiring  to  board  or  enter  the 
cars  shall  have  actually  boarded  or 
entered  the  same,  does  not  create  a 
presumption  of  negligence  against 
the  railroad,  but  is  merely  evidence 
to  be  considered  with  other,  facts  on 
the  question  of  negligence.  Brown 
v.  Manhattan  R.  Co.,  106  App.  Div. 
895.  94  NYS  190  (L.  [1890]  c  665 
|    138). 

[d]  Injury  to  mail  clerkv— Where 
a  mail  clerk  on  defendant's  train  Is 
injured  while  attempting  to  alight  at 
what  he  believes  is  the  final  stop  of 
the  train,  by  a  sudden  movement 
thereof  without  warning,  a  presump- 
tion arises  from  the  circumstances 
surrounding  the  accident  that  de- 
fendant was  negligent.  Houston, 
etc.,  R  Co.  v.  Keeling,  (Tex.  Civ.  A.) 
142  SW  108. 

99.  Renfro  v.  Fresno  City  R  Co.. 
2  Cal.  A.  317,  84  P  867;  Pierce,  v. 
Georgia  R.  etc,  Co.,  9  Ga.  A.  666, 
72  SE  66;  Paul  v.  Salt  Lake  City  R. 
Co.,  30  Utah  41,  83  P  563. 

[a]  Increasing  speed  of  oar  after 
slewing  up. — (1)  Where  a  street  car 

?asseneer  is  injured  by  being  thrown 
rom  the  car  by  the  sudden  acceler- 
ation of  the  speed  thereof,  after  its 
speed  has  been  slackened  in  response 
to  her  notice  that  she  desires  to 
alight,  the  happening  of  the  acci- 
dent Is  sufficient  to  raise  a  pre- 
sumption of  negligence  on  the  part 
of  the  carrier.  Paul  v.  Salt  Lake 
City  R.  Co.,  30  Utah  41,  83  P  663. 
(2)  Evidence  that  when  a  passenger 
was  about  to  step  off  a  car  which  had 
almost  come  to  a  stop,  and  while  he 
was  standing  with  one  foot  on  the 
step  and  holding  to  a  stanchion  with 
one  hand,  the  car  suddenly  Jerked 
ahead  with  such  violence  as  to  break 
his  hold  and  throw  him  to  the  ground 
with  his  head  toward  the  rear  of  the 
car.  Is  sufficient  prima  facie  to 
charge  the  company  with  negligence, 
and  the  passenger  Is  not  required  to 
show  the  cause  of  the  sudden  move- 
ment of  the  car.  Renfro  v.  Fresno 
City  R.  Co.,  2  Cal.  A.  817,  84  P  «7. 

93.  U.  S. — Boston  El.  R.  Co.  v. 
Smith.  168  Fed.  628,  94  CCA  84,  23 
LRANS  890. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Brown,  165  Ala.  493,  51  8  566. 
Colo. — Denver,  etc,  R  Co.  v.  Foth- 
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particularly  where  there  was  no  collision  or  injury 
to  the  car;"  and  it  has  been  held  that  such  pre- 
sumption will  not  arise  even  from  an  unusual  jerk 
and  the  resulting  injury,  but  that  plaintiff  must 
show  negligence  on  the  part  of  the  carrier  in  the 
construction  of  the  road  or  in  the  management  of 
the  train  or  car.26  Thus  the  mere  fact  that  a  train 
or  ear  was  started  or  stopped  with  a  sudden  jerk 


does  not  of  itself  raise  a  presumption  of  negligence.* 
[$  1430]  (cc)  Collisions.  As  a  general  rule  the 
happening  of  a  collision  between  a  train  or  car  on 
which  a  passenger  is  riding,  and  another  train  or 
car  of  the  same  or  another  carrier,  or  with  some 
obstruction  on  the  track,  whereby  the  passenger  is 
injured,  makes  out  a  prima  facie  case  of  negli- 
gence,    and  it  is  then  incumbent  on  defendant,  in 


eringham,  17  Colo.  A.  410.  68  P  978. 

D.  C. — Metropolitan  K.  Co.  v.  Sna- 
shall,  3  App.  420. 

■  111. — Beatty  v.  Metropolitan  West 
Side  El.  R.  Co..  141  III.  A.  92;  Chi- 
cago, etc.,' R.  Co.  v.  Blngenheimer,  14 
111.  A.  126  [afl  116  111.  226,  4  NE  840]. 
•  Ky. — Cincinnati,  etc.,  R.  Co.  v. 
Jackson.  58  SW  526,  22  KyL  630. 

Mass. — Griffin  v.  Springfield  St.  R. 
Co..  219  Mass.  55.  106  NE  551-  Mc- 
Gann  v.  Boston  El.  R.  Co.,  199  Mass. 
446,  85  NE  670,  127  AmSR  509,  18 
LRANS  506:  Jameson  v.  Boston  El. 
R.  Co..  193  Mass.  56,  79  NE  750. 

Miss. — Tazoo,  etc.,  R.  Co.  v.  Hum- 
phrey, 83  Miss.  721.  36  S  154. 

Mo. — Tuley  v.  Chicago,  etc.,  R. 
Co..  41  Mo.  A.  432. 

N.  Y. — Armstrong  v.  Metropolitan 
St.  R.  Co.,  86  App.  Div.  525,  55  NTS 
498  faff  165  N.  f.  641  mem,  59  NE 
1118  mem];  Wilder  v.  Metropolitan 
St  R.  Co.,  10  App.  Div.  364,  41  NYS 
931  [aff  161  N.  Y.  665  mem,  67  NE 
1128  mem]. 

Pa. — Herstlne  v.  Lehigh  Valley  R. 
Co..  151  Pa.  244,  25  A  104;  Stager  v. 
Ridge  Ave.  Pass.  R.  Co.,  119  Pa.  70, 
It  A  821. 

S.  D. — Wright  v.  Sioux  Falls  Tract. 
System.  28  8.  D.  379,  133  NW  696; 
Saunders  v.  Chicago,  etc,  R.  Co.,  6 
S.   D.   40.   60  NW  148. 

Wash. — Wile  v.  Northern  Pac.  R. 
Co.,  72  Wash.  82.  129  P  889.  LRA 
1916C  366;  De  Yoe  v.  Seattle  Electric 
Co..  58  Wash.  588.  102  P  446.  104  P 
647,  1133;  Allen  v.  Northern  Pac.  R. 
Co..  85  Wash.  221,  47  P  204,  66  LRA 
404. 

'  [a]  Wkm  a  passenger  on  a 
freight  train  (1)  is  Injured  as  the  re- 
sult of  a  sudden  jerk,  the  doctrine  of 
res  ipsa  loquitur  does  not  obtain  so 
as  to  require  the  carrier  to  acquit 
Itself  of  negligence  in  the  absence  of 
proof  that  the  jerk  was  extraordi- 
nary and  unusual.  Cincinnati,  etc., 
R.  Co.  v.  Jackson,  58  SW  626.  22 
KyL.  630;  Tickell  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A  648,  129  SW  727; 
Hawk  v.  Chicago,  etc.,  R.  Co.,  130  Mo. 
.A.  658,  108  SW  1119;  Erwin  v.  Kan- 
,eas.  etc.,  R.  Co.,  94  Mo.  A.  289,  68 
SW  88.  (2)  The  mere  fact  that  a 
.person,  In  attempting  to  board  a 
■moving  freight  train,  is  thrown  off 
by  a  jerk  of  the  train  does  not  war- 
rant the  conclusion  of  defective  track 
or  train  appliances  or  of  negligent 
operation,  and  hence  the  doctrine  of 
res  ipsa  loquitur  does  not  apply. 
Ray  v. 'Chicago,  etc.,  R.  Co.,  147  Mo. 
A.  332,  126  SW  643.  (3)  But  the 
doctrine  applies  to  Injury  received 
by  a  passenger  on  such  a  train 
where  cars  were  coupled  so  violently 
that  he  was  thrown  from  a  trunk  on 
which  he  was  sitting  in  the  caboose, 
through  a  side  door,  to  the  ground, 
and  a  water  keg  In  the  car  was  over- 
turned, etc.  Mitchell  v.  Chicago,  etc., 
R.  Co., '132   Mo.  A   143,   112   SW  291. 

[b]  The  swerving  of  a  street  ear 
in  rounding  »  onrve,  which  had  the 
effect  of  throwing  a  passenger  from 
her  seat,  has  been  held  not  to  raise 
a  presumption  of  negligence.  Wilder 
v.  Metropolitan  St.  R.  Co.,  10  App. 
Div.  864.  41  NYS  931  [aff  161  N.  Y. 
665  mem,  67  NE  1128  mem]. 

[c]  A  jerk  of  a  oable  car  which 
la  a  frequent  Incident  in  the  opera- 
tion of  such  cars,  and  consistent 
with  care  and  proper  equipment,  does 
not  raise  any  presumption  of  negll- 

Sence.  Bartley  v.  Metropolitan  St. 
:.  Co.,  148  Mo.  124,  49  SW  840;.  De 
Yoe  v.  Seattle  Electric  Co.,  63  Wash. 
688.  102  P  446.  104  P  647.  1133. 

[d]  Presence     on     platform*— (1) 


Where  a  passenger  was  injured  by 
being  thrown  from  the  platform  by 
a  lurch  of  the  train  no  more  vio- 
lent than  the  lurching  of  trains  com- 
monly Incident  to  their  rapid  move- 
ment when  operated  with  due  care, 
he  must  prove  that  his  presence  on 
the  platform  while  the  train  was  in 
motion  was  due  to  the  carrier's  neg- 
ligence. Central  of  Georgia  R.  Co.  v. 
Brown,  165  Ala.  493,  51  S  565.  (2) 
Where  a  street  car  passenger  re- 
mains on  the  rear  platform  because 
of  the  crowd.ed  condition  of  the  car, 
and  is  thrown  to  the  ground  when 
the  car  rounds  a  curve,  and  is  in- 
jured, negligence  on  the  part  of  the 
company,  is  not  to  be  presumed  from 
the  mere  happening  of  the  accident. 
Metropolitan  R.  Co.  v.  Snashall,  3 
App.   (D.  C.)   420. 

Sndden  jerks  and  Jolta  aa  not  negli- 
gence generally  see  supra  S  1387. 

84.  Levin  v.  Philadelphia,  etc.,  R. 
Co.,  228  Pa.  266.  77  A  456:  Cline  v. 
Pittsburg  R.  Co.,  226  Pa.  686,  75  A 
860,  27  LRANS  936. 

[a]  Thus,  where  a  passenger  In  a 
crowded  summer  car  l>y  Its  sudden 
movement  Is  thrown  beyond  the 
guard  rail  and  his  head  is  struck  by 
a  car  on  the  other  track,  but  there 
Is  no  Injury  to  the  car  In  which  the 
passenger  Is  riding,  no  presumption 
of  ■  negligence  arises  from  the  mere 
happening  of  the  accident.  Cline  v. 
Pittsburgh  R.  Co.,  226  Pa.  686,  76  A 
850.   27   LRANS   936. 

85.  Young  v.  Boston,  etc.,  R.  Co., 

213  Mass.  267,  100  NE  641,  50  LRANS 
460,  AnnCasl914A  635;  McGann  v. 
Boston  El.  R.  Co.,  199  Mass.  446.  86 
NE  670,  127  AmSR  509.  18  LRANS 
606-  Miller  v.  New  York  City  R.  Co.. 
51  Misc.  650,  99  NYS  867;  Flynn  v. 
Interborough  Rapid  Transit  Co.,  48 
Misc.  629,  96  NYS  259;  Mt.  Adams, 
etc.,  R.  Co.  v.  Isaacs,  18  Oh.  Cir.  Ct 

177.  10  Oh.  Clr.  Dec.  49. 

86.  Martin  v.   Boston   El.    R.   Co.. 

214  Mass.  466.  101  NE  1089;  Conroy 
v.   Detroit   United   R.   Co..   129   Mich. 

178.  102  NW  641,  104  NW  819;  Erwln 
v.  Kansas  City,  etc.,  R.  Co.,  94  Mo. 
A.  289.  68  SW  88  "(freight  train); 
Hoffman  v.  Third  Ave.  R.  Co.,  46 
App.  Div.  686,  61  NYS  690;  Jonas  v. 
Long  Island  R.  Co.,  21  Misc.  306,  47 
NYS  149;  Johnson  v.  Interurban  St. 
R.  Co.,  88  NYS  866. 

[a]  •  Cause  of  lark  most  be  shown. 
— where  a  passenger  on  an  open 
street  car  arose  as  the  car  was  ap- 
proaching his  destination  and  stood 
with  one  foot  on  the  platform  and 
the  other  on  the  car  step,  with  his 
hand  on  the  rail,  and  as  the  car 
stopped  with  a  sudden  jerk  was 
thrown  to  the  ground  and  injured, 
he  was  not  entitled  to  recover  in  the 
absence  of  evidence  as  to  the  cause 
of  the  Jerk.  Conroy  v.  Detroit  United 
R.  Co..  139  Mich.  173.  102  NW  641, 
104   NW   319. 

27.  U.  S. — New  Jersey  R.,  etc.,  Co. 
v.  Pollard,  22  Wall.  341,  22  L.  ed. 
877;  Lee  v.  Kansas  City  Southern  R. 
Co..  220  Fed.  863,  136  CCA  493;  Kirk- 
endall  v.  Union  Pac.  R.  Co.,  200  Fed. 
197,  118  CCA  383;  Hopper  v.  Denver, 
etc..  R.  Co.,  156  Fed.  278,  84  CCA  21; 
Kansas  City,  etc.,  R.  Co.  v.  Stoner, 
49  Fed.  209.  1  CCA  231:  Goble  v. 
Delaware,  etc.,  R.  Co.,  10  F.  Cas.  No. 
6,488a.  3  N.  J.  L.  J.  176. 

Ala. — Western  R.  Co.  v.  McGraw, 
183  Ala.  220.  62  S  772;  Central  of 
Georgia  R.  Co.  v.  Geopp.  163  Ala.  108. 
45  S  66;  Birmingham  R.,  etc..  Co.  v. 
Moore.  148  Ala.  116.  42  S  1024;  Geor- 
gia Pac.  R.  Co.  v.  Love,  91  Ala.  432, 
8  S  714,  24  AmSR  927. 


Ark. — St.  Louis,  etc.,  R.  Co.  v 
Osborne,  95  Ark.  310,  129  SW  5J7: 
Little  Rock,  etc..  R.  Co.  v.  HarreU' 
58  Ark.  454,  25  SW  117. 

Cal. — Steele  v.  Pacific  Electric  R 
Co.,  168  Cal.  375,  143  P  718;  Osgood 
v.  Los  Angeles  Tract.  Co.j»  137  Cal 
280.  70  P  169.  92  AmSR  171;  Green 
v.  Pacific  Lumber  Co.,  130  Cal.  435 
62  P  747;  Bond  v.  San  Francisco  R 
Co.,  24  Cal.  A.  167.  140  P  982. 

Del. — Wood  v.  Philadelphia,  etc  R 
Co..  24  Del.  386,  76  A  613. 

111. — Schmidt  v.  Chicago  City  R 
Co.,  239  III.  494.  88  NE  275;  Grelnke 
v.  Chicago  City  R.  Co..  234  111.  (M 
85  NE  327  [aff  136  111.  A.  77];  North 
Chicago  St.  R.  Co.  v.  Cotton,  140  111 
486,  29  NE  899;  Levy  v.  Chicago  Citv 
R.  Co.,  187  111.  A.  64;  Burgoyne  i 
Chicago  City  R.  Co.,  167  111.  A.  U. 
Szczech  v.  Chicago  City  R.  Co.,  157 
111.  A.  160;  Wojczynska  v.  Chiciro 
Cons.  Tract.  Co.,  166  111.  A.  587 
Barker  v.  Chicago,  etc.,  R  Co..  1« 
111.  A.  620  [aff  243  111.  4"82,  90  NE 
1067.  134  AmSR  382,  26  LRANS 
10581;  Maine  v.  Chicago  City  R  Co.. 
148  111.  A.  609;  Hickey  v.  Chicago 
City  R.  Co.,  148  111.  A.  197:  Funry  t. 
Chicago  City  R.  Co.,  144  111.  A.  511 
[aff  239  111.  548,  88  NE  221];  Asher 
r.  East  St.  Louis,  etc.,  R.  Co.,  140  III 
A.  220;  Illinois  Cent.  R.  Co.  v.  Roths- 
child, 184  111.  A  504;  Pennsylvania 
Co.  v.  Purvis,  128  111.  A.  867:  Chicaro 
City  R.  Co.  v.  Pural.  127  HI.  A.  Ml 
[aff  224  111.  824,  79  NE  686];  8edo8 
v.  Chicago  City  R.  Co..  124  111.  A 
609;  Chicago  City  R.  Co.  v.  Mead. 
107  111.  A.  649  [aff  206  111.  174.  «S  NE 
19];  North  Chicago  St.  R  Co.  v. 
Boyd,  57  111.  A.  535  [aff  156  111.  41(. 
40  NE  9551. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Maher,  176  Ind.  289.  95  NE  101!, 
AnnCasl914A  994;  Pittsburgh,  etc.. 
R.  Co.  v.  Higgs.  165  Ind.  694,  76  NE 
299,  4  LRANS  1081;  Louisville,  etc 
R.  Co.  v.  Faylor,  126  Ind.  126,  25  NE 
869. 

Iowa. — Tuttle  v.  Chicago,  etc  R 
Co..  48  Iowa  236. 

Ky. — Baltimore,  etc..  R  Co.  ». 
Hausman.  54  SW  841,  21  KyL  12(4. 

Md. — North  Baltimore  Pass.  R  Co. 
v.   Kaskell.  78   Md.   617,  28  A  410. 

Mass. — Chaff e  v.  Cons.  R  Co.,  1M 
Mass.  484.  82  NE  497;  Savage  v. 
Marlborough  St.  R.  Co..  186  Mast. 
203,  71  NE  531. 

Mich. — Sewell  v.  Detroit  United  R 
Co.,  168  Mich.  407,  128  NW  2. 

Minn. — Graham  v.  Burlington,  etc. 
R  Co.,  39  Minn.  81,  38  NW  »12; 
Smith  v.  St.  Paul  City  R.  Co..  « 
Minn.  1,  18  NW  827,  60  AmR  550  and 
note. 

Miss. — Kansas  City,  etc,  R.  Co.  t. 
Nichols,  28  S  871;  New  Orleans,  etc. 
R.  Co.  v.  Allbritton.  38  Miss.  242.  71 
AmD  98. 

Mo. — Clark  v.  Chicago,  etc..  R  Co.. 
127  Mo.  197,  29  SW  1018;  Magoffin  t. 
Missouri  Pac.  R.  Co.,  102  Mo.  640. 
16  SW  76,  22  AmSR  798;  Gillorlr 
v.  Dunham,  187  Mo.  A.  651.  174  SW 
118;  Tlerney  v.  St.  Louis  United  R 
Co.,  185  Mo.  A.  720,  171  SW  «7: 
Nagel  v.  St.  Louis  United  R  Co.. 
169  Mo.  A.  284,  162  SW  621;  Meegan 
v.  Metropolitan  St  R.  Co.,  161  Mo.  A. 
46,  142  SW  1104;  Miller  v.  St  Louis 
United  R.  Co.,  165  Mo.  A  528.  114 
SW  1045;  Rice  v.  Chicago,  etc,  R  Co.. 
153  Mo.  A.  35,  131  SW  374;  Wolven 
v.  Springfield  Tract.  Co.,  143  Mo.  A 
643.  128  SW  612;  Hunt  v.  Metropoli- 
tan St.  R.  Co.,  126  Mo.  A.  79,  101  SW 
1088:  Goodloe  v.  Metropolitan  St  R 
Co..  120  Mo.  A.  194,  96  SW  482; 
Miller  v.  St.  Louis  R.  Co.,  6  Mo.  A  471. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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order  to  prevent  a  recovery,  to  prove  that  the  injury 
was  not  due  to  its  negligence,  but  resulted  from  an 
inevitable  accident  or  some  cause  against  which 
human  care  and  foresight  could  not  have  provided.18 
Thus  this  rule  has  been  held  to  apply  to  a  collision 
of  a  train  or  car  with  a  bridge,  or  with  a  train 
or  car  of  another  line  at  a  crossing,80  or  with  an 
animal  on  the  track,31  or  to  a  collision  caused  by 
the  parted  sections  of  a  train  coming  together. 
But  it  has  been  held  that,  where  the  respective 

R.  Co..  187  ill 


Mont. — Dempster  v.  Oregon  Short 
Line  R.  Co.,  37  Mont.  S3B,  96  P  717; 
Hamilton  v.  Great  Falls  St.  R.  Co.. 
17    Mont.   334,  42  P  860.  43  P  713. 

Nov. — Murphy  v.  Southern  Pac. 
Co..  31  Nev.  120,  101  P  322,  21  Ann 
Cas    602. 

N.  T. — Seybolt  v.  New  York,  etc., 
R.  Co.,  95  N.  T.  662,  47  AmR  76; 
Anderson  v.  Brooklyn  Heights  R. 
Co..  32  App.  Div.  266.  62  NYS  984; 
Kay  v.  Metropolitan  St.  R.  Co.,  29 
App.  Div.  466,  61  NYS  724  [rev  on 
other  grounds  163  N.  Y.  447,  67  NE 
7511:  Bowles  v.  Rome,  etc.,  R.  Co., 
46  Hun  324  [all  113  N.  Y.  643  mem,  21 
NE  414  mem]. 

N.  C. — Briggs  v.  Durham  Tract. 
Co..  147   N.  C.  389,  61  SE  373. 

Oh. — Iron  R.  Co.  v.  Mowery,  36 
Oh.  St.  418.  38  AmR  697:  Toledo 
Cons.  St.  R.  Co.  v.  Fuller,  -17  Oh.  Cir. 
Ct  662,  »  Oh.  Cir.  Dec.  123. 

Pa. — Niebalski  v.  Pennsylvania  R. 
Co..  249  Pa.  630.  94  A  1097;  Kramer 
v.  Pittsburgh  R.  Co.,  247  Pa.  862,  93 
A  461;  Abel  v.  Northampton  Tract. 
Co.,  212  Pa.  329.  61  A  916;  Rowdln  v. 
Pennsylvania  R.  Co.,  208  Pa.  623, 
57  A  1126;  Palmer  v.  Warren  St.  R. 
Co..  206  Pa.  574,  56  A  49,. 63  LRA  507; 
Madara  v.  Shamokln,  etc..  Electric 
R.  Co.,  192  Pa.  542,  43  A  995:  Clow 
v.  Pittsburgh  Tract.  Co.,  158  Pa. 
410,  27  A  1004. 

R.  I. — Parrent  v.  Rhode  Island  Co., 
72  A  865;  Enos  v.  Rhode  Island  Sub- 
urban R.  Co.,  28  R.  I.  291,  67  A  5, 
12  LRANS  244;  Simone  v.  Rhode 
Island  Co.,  28  R.  I.  186.  66  A  202,  9 
LRANS    740. 

S.  C. — Steele  v.  Southern  R.  Co., 
66  S.  C.  389,  83  SE  509,  74  AmSR 
766. 

Tenn. — Chattanooga  Rapid  Transit 
Co.  v.  Venable,  105  Tenn.  460,  58 
SW   861,   51    LRA   886. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Day.  60  Tex.  Civ.  A.  407.  Ill  SW  663; 
Galveston,  etc..  R.  Co.  v.  Garcia,  45 
Tex.  Civ.  A.   229.  100  SW  198. 

Utah. — Dearden  v.  San  Pedro,  etc., 
R.    Co.,   33    Utah    147.    93    P   271. 

Wash. — Mandel  v.  Washington 
Water  Power  Co..  83  Wash.  19,  144  P 
921;  Harris  v.  Puget  Sound  Electric 
R.  Co.,  62  Wash.  289,  100  P  838;Rub- 
sell  v.  Seattle,  etc.,  R.  Co.,  47  Wash. 
SOCK  92  P  288. 

Eng. — Skinner  v.  London,  etc.,  R. 
Co.,  5  Exeh.  787,  155  Reprint  345; 
Ayles  v.  South  Eastern  R.  Co..  L.  R. 
3  Exch.  146;  Blrkett  v.  Whitehaven 
Junction- R.  Co.,  4  H  &  N.  730,  157 
Reprint   1029. 

Ont. — Ryehman  v.  Hamilton,  etc.', 
Electric  R.  Co.,  10  Ont.  L.  419,  422, 
6  OntWR  271,  4  AnnCas  1126  [cit 
Cyc]. 

[a]  Obstruction  on  tracks— A  pas- 
senger who  shows  that  the  train 
collided  with  the  top  of  a  tree  which 
had  blown  across  the  track,  and  that 
he  was  injured  in  consequence 
thereof,  shows  facts  from  which  the 
presumption  of  negligence  of  the 
carrier  arises,  and  it  must  show  its 
freedom  from  breach  of  duty.  Rice 
v.  Chicago,  etc..  R.  Co.,  153  Mo.  A. 
36.   131  SW  374. 

28.  U.  S. — Minneapolis  St.  R.  Co. 
v.  Odegaard,  182  Fed.  56,  104  CCA 
496. 

Cal. — Bonneau  v.  North  Shore  R. 
Co..  162  Cal.  406.  93  P  106.  125  AmSR 
68;  Sambuck  v.  Southern  Pac.  Co., 
138  Cal.  104,  .  71  P  174:  Green  r. 
Pacific  Lumber  Co.,  130  Cal.  435,  62 
P  747. 

111. — Elgin,  etc..  Tract.  Co.  v.  Wil- 
son, 217  111.  47.  76  NE  436  [air  120 
HI.    A.    271];   Levy   v.   Chicago  City 
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Chicago  City  R.  Co.,  167  III.  A  59, 
Szczech  v.  Chicago  City  R.  Co.,  167 
111.  A.  160;  Barker  v.  Chicago,  etc., 
R  Co.,  149  111.  A  620  [aff  243  111. 
482,  90  NE  1057.  134  AmSR  382.  26 
LRANS  1058];  Fuhry  v.  Chicago  City 
R.  Co.,  144  111.  A.  621  [aff  239  111. 
548.   88    NE  221]. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Hlggs.  165  Ind.  694,  76  NE  299,  4 
LRANS   1081. 

Iowa. — Mitchell  v.  Chicago,  etc., 
R.  Co.,  138  Iowa  283.  114  NW  622. 

Ky. — Southern  R.  Co.  v.  Brewer, 
105  SW  160,  32  KyL  43. 

Mo. — Prince  v.  Metropolitan  St.  R. 
Co..  220  Mo.  436,  119  SW  932,  132 
AmSR  688;  Magrane  v.  St.  Louis, 
etc.,  R.  Co.,  183  Mo.  119.  81  SW  1158; 
Tierney  v.  St.  Louis  United  R.  Co., 
186  Mo.  A.  720,  171  SW  977;  Augustus 
v.  Chicago,  etc.,  R.  Co.,  153  Mo.  A 
672,  134  SW  22;  Rice  v.  Chicago,  etc., 
R.  Co.,  153  Mo.  A.  36,  131  SW  374; 
Goodloe  v.  Metropolitan  St.  R.  Co., 
120  Mo.  A.  194.  96  SW  482;  Haas  v. 
St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  A. 
706,  90  SW  1155;  Estes  v.  Missouri 
Pac.  R.  Co.,  110  Mo.  A  725,  85  SW 
627;  Wilbur  v.  Southwest  Missouri 
Electric  R.  Co..  110  Mo.  A.  689,  85 
SW  671;  Robinson  v.  St.  Louis,  etc., 
R.  Co.,  103  Mo.  A.  110.  77  8W  493. 

Mont. — Dempster  v.  Oregon  Short 
Line  R.  Co.,  37  Mont.   336,  96  P  717. 

N.  C. — Curtis  v.  Southern  R.  Co., 
181  N.  C.  523,  66  SE  599;  Briggs  v. 
Durham  Tract.  Co.,  147  N.  C.  389,  61 
SE   373. 

Pa. — Niebalski  v.  Pennsylvania  R 
Co.,   249  Pa.  530,  94  A  1097. 

R.  I. — Parrent  v.  Rhode  Island  Co., 
72  A  865;  O'Clair  v.  Rhode  Island  Co., 
27  R.  I.  448,  63  A  238. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Day,  50  Tex.  Civ.  A.  407,  111  SW  663. 

Utah. — Dearden  v.  San  Pedro,  etc., 
R  Co..  33  Utah  147.  93  P  271. 

Wash. — Howe  v.  Northern  Pac.  R 
Co.,  30  Wash.  669,  70  P  1100,  60  LRA 
949. 

See  also  cases  supra  note  27. 

89.  Wilkerson  v.,  Corrigan  Cons. 
St.   R.   Co.,   26   Mo.  A.   144. 

30.  West  Chicago  St.  R.  Co.  v. 
Martin,  47  111.  A.  610  [aff  164  111. 
523.  39  NE  140];  Chicago  City  R.  Co.. 
v.  Engel,  85  111.  A.  480;  Central  Pass. 
R.  Co.  v.  Kuhn,  86  Ky.  678,  6  SW  441, 
9  KyL  725,  9  AmSR  309;  Central 
Pass.  R.  Co.  v.  Bishop,  9  KyL  348; 
Clark  v.  Chicago,  etc.,  R.  Co..  127 
Mo.  197,  29  SW  1013;  Augustus  v. 
Chicago,  etc.,  B.  Co.,  153  Mo.  A  572, 
134  SW  22;  Levine  v.  Brooklyn,  etc., 
R.  Co.,  134  App.  Div.  606,  119  NYS 
316. 

31.  Ark. — Fbrdyce  v.  Jackson,  66 
Ark.   594,   20  SW  528,   697. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Hendricks,  128  Ind.   462,  28  NE  68. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Rltter,  85  Ky.  368,  3  SW  691,  9  KyL 
22. 

N.  Y. — Bowen  v.  New  York  Cent. 
R.   Co.,   18   N.   Y.   408,  72  AmD  529. 

Pa. — Sullivan  v.  Philadelphia,  etc., 
R.  Co.,  30  Pa.  234,  72  AmD  698. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Laurlcella,  87  Tex.  277,  28  SW  277, 
47   AmSR  103. 

Wis. — Blair  v.  Milwaukee,  etc.,  R. 
Co..  20  Wis.  254. 

Eng. — Patchell  v.  Irish  North 
Western  R.  Co..  Ir.  R.   6  C.  L.   117. 

[a]     Belrattlng    presumption*— The 

?. resumption  arising  from  the  col- 
ision  with  an  animal  on  the  track 
is  not  overcome  by  proof  that  the 
animal  came  on  the  track  without 
the  knowledge  of  the  carrier.     For- 


agencies  which  cause  a  collision  are*  not  both  within 
the  control  of  defendant  carrier,  a  presumption 
of  negligence  does  not  arise.83 

A  collision  between  a  street  car  and  a  vehicle  on 
a  street  or  highway  has  been  held  not  to  raise  a 
presumption  of  negligence  on  the  part  of  the  car- 
rier,34 particularly  where  it  is  apparent  that  the 
vehicle  was  the  cause  of  the  accident,36  or  where 
it  is  doubtful  as  to  whether  the  car  or  the  vehicle 
caused  the  accident.84    But  on  the  other  hand,  it 

Burgoyne  v.    dyce  v".  Jackson,  56  Ark.  694,  20  SW 
-    -•*  —       55s,   597.  - 

39.  Tuttle  v.  Chicago,  etc..  R.  Co., 
48  Iowa  236:  Steele  v.  Southern  R. 
Co.,  55  S.  C.  389.  33  SE  609,  74  AmSR 
766;  Reeves  v.  Chicago,  etc.,  R.  Co., 
24  S.  D.  84.  128  NW  498;  Southern 
R.  Co.  v.  Dawson,  98  Va.  577,  36  SB 
996.  •      ' 

33.  Wojczynska  v.  Chicago  Cons. 
Tract.  Co.,.  156  III.  A.  687;  Laser  v, 
Chicago  City  R  Co..  162  111.  A.  319; 
Wolf  v.  Chicago  Union  Tract.  Co., 
119  111.  A.  481;  Rice  v.  Chicago,  etc.; 
R   Co.,   153   Mo.  A.    35,   181  flW   374. 

[a]  Obstruction  on  traok. — The 
presumption  of  negligence  of  a  car- 
rier arising  from  proof  of  injury  tq 
a  passenger  In  Consequence  of  the 
train  colliding  with  an  obstruction 
on  the  track  is  not  overcome  in  every 
case  by  the  carrier  showing  conclu-j 
slvely  that  the  obstruction  was  one 
not  under  Its  control,  because  .there 
are  instances  where  a  carrier  is 
otherwise  negligent,  and  Its  negll-, 
gence  has  operated  proximately  to 
occasion  the  obstruction.  Rice  v. 
Chicago,  etc.,  R.  Co.,  153  MO.  AT  86; 
131   SW  374. 

34.  U.  S. — Potts  v.  Chicago  City 
R.  Co.,  33  Fed.  610. 

Mass. — Stangy  v.  Boston  El.  R.  Co.', 
220  Mass.   414,   107  NE  933. 

Pa. — Kurts  v.  Philadelphia  Rapid 
Transit  Co.,  244  Pa.  179,  90  A  626.      , 

R.  I. — Pagan  v.  Rhode  Island  Co, 
27  R.  I.  61,  60  A  672. 

Tex. — North  Side  St.  R<  Co.  '  v, 
Want,  (A.)  16  SW  40.     - 

[a]  Along  country  ro/KL—In  an 
action  for  injuries  to  a  passenger 
by  a  collision  between  a  car  in. 
which  he  was  riding  and  a  vehicle 
which  turned  on  the  track  from  a 
country  road,   the  fact  of  the  colli- 


sion  raises  no  presumption   of 
licence.     Fagan  v.  RI  '  ' 

27  R.  I.  51,  60  A  672. 


<ic£i 


36.  Wolf  v.  Chicago  Union  Tract 
Co.,  119  111.  A.  481;  Loehner  v.  North 
Chicago  St  R.  Co.,  116  111.  A.  3661 
Grant  v.  Metropolitan  St.  R.  Co,,  '99 
App.  Div.  422,  91  NYS  202;  Gulnlan 
v.  Sixth  Ave.  R:  Co.,  4  Daly  (N.  Y.>. 
487  (where  a  runaway  team  struck 
a  street  car);  Munzer  v.  Interurbaii 
St.  R  Co„  46  Misc.  568,  91  NYS  21; 
Blew  v.  Philadelphia  Rapid  Transit 
Co..  227  Pa.  319,  76  A  17. 

[a]  Thus,  where  an  injury  to  a  pasV 
senger  on  a  street  car  is  caused  by  a 
collision  between  the  side  of  the; 
car  while  on  its  o«(n  track  and  a> 
wagon  not  under  the  control  of  the 
street  railroad  company,  >  no  pre-, 
sumption  of  negligence  arises  In 
favor  of  the  passenger  against  the 
street  car  company.  Blew  v.  Phlla-^ 
delphia  Rapid  Transit  Co.,  227  Pa. 
319,  76  A  17. 

36.  Harrison  v.  Sutter  St.  R  Co.. 
134  Cal.  549.  66  P  787,  66  LRA  608;. 
Chicago  Union  Tract.  Co.  v.  Mee,  218 
111.  9,  76  NE  800,  2  LRANS  725,  4 
AnnCas  7  and  note  [rev  119  111.  A. 
332] ;  Stangy  v.  Boston  El.  R.  Co.,  220 
Mass.  414,  107  NE  933;  Singer  Sew- 
ing Mach.  Co.  v.  Springfield  St.  R. 
Co.,   216    Mass.    138,    103    NE   283. 

[a]  •The  bed-rook  of  this  prin- 
ciple of  presumption  of  negligence 
arising  from  the  fact  of  the  injury 
is  that  of  probabilities,  and  In  the 
very  nature  of  things  It  cannot  be 
made  to  apply  in  favor  of  a  plain-* 
tiff  seeking  to  recover  damages  for 
Injuries  against  two  defendants 
wholly  Independent  of  each  other.  It 
being  an  open  question  as  to  which 
defendant  had  control  of  the  particu- 
lar instrumentality   that  caused   the 
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has  been  held  that,  where  a  street  car  causes  a  col- 
lision with  a  vehicle  on  the  street,  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises.87  A 
presumption  of  negligence  cannot  arise  against  both 
the  car  and  the  vehicle,  unless  it  is  apparent  that 
they  were  joint  instrumentalities  in  causing  the 
injury.*8 

As  between  different  companies,  it  has  been  held 
that  the  fact  of  the  collision  and  injury  raises  a 
presumption  of  negligence  against  the  company 
carrying  the  passenger,  but  not  against  the  other 
company.** 

Jumping  in  fear  of  collision.  A  presumption  of 
negligence  on  the  part  of  the  carrier  has  been  held 


injury.  If  It  were  a  conceded  fact 
In  such  a  case  that  the  Instrumen- 
talities of  both  defendants  caused 
the  injury,  probably  the  principle 
could  be  applied,  but  not  otherwise." 
Harrison  v.  Sutter  St.  R.  Co.,  134 
Gal.   549,  552,   66  P  787,  .65   LRA  608. 

37.  Cal. — Housel  v.  Pacific  Elec- 
trlo  R.  Co.,  167  Cal.  245.  139  P  73, 
El  LRANS  1105,  AnnCasl916C  665: 
Houghton  v.  Market  St.  R.  Co.,  1 
Cal.  A.  676.  82  P  972. 

Md. — Jones  v.  United  R.,  eta,  Co., 
99  Md.  64.67  A  620. 

.Mass. — Egan  v.  Old  Colony  St.  R. 
Co..  195  Mass.  169,  80  NE  696. 

Mo. — Olsen  v.  Citizens'  R.  Co.,  162 
Mo.    426,   64   SW   470. 

N.  J. — Shay  v.  Camden,  etc.,  R. 
Co..  66  N.  J.  L.  334.  49  A  647. 

N.  T.— -Coulahan  v.  Metropolitan 
St.  R  Co.,  28  App.  Div.  394,  61  NYS 
137. 

[a]  With  lire  apparatus*— (1)  The 
fact  of  a  collision  by  a  street  car 
with  an  approaching  hook  and  ladder 
wagon    is   sufficient    proof   of    negli- 

6ence  to  recover  for  Injuries  caused 
lereby.  in  the  absence  of  evidence 
to  the  contrary.  Olesen  v.  Citizens' 
R  CO.,  162  Mo.  426,  54  SW  470.  (2) 
'Where  a  street  car  is  stopped  in 
the  middle  of  a-  street  crossing, 
and   a   passenger   is   Injured   by    the 

Sole  of  a  city  fire  department  hose 
agon,  which  crashes  through  the 
side  or  the  car  as  the  hose  wagon  is 
proceeding  to  a  Are  at  high  speed, 
ft  fs  sufficient  to  establish  a  prima 
facie  case  of  negligence  of  the  rail- 
road company  under  the  doctrine  of 
res  Ipsa  loquitur.  Williamson  v.  St, 
Louis,  etc.,  R  Co.,  133  Mo.  A.  375, 
113  SW  339. 

.[b]  Car  running  at  feign,  speeds— 
(1)  Proof  that  a  street  car  proceeded 
rapidly,  and  that  its  speed  was  not 
checked  until  after  a  collision  with 
a  vehicle,  resulting  in  injury  to  a 
passenger,  was  sufficient  to  call  on 
the  company  for  an  explanation,  and, 
fn  the  absence  thereof,  warranted  an 
Inference  that  the  operator  of  the  car 
was  negligent.  Vogel  v.  Bahr,  130 
App.  Dfv.  732.  115  NTS  284.  (2) 
Where  an  open  street  car  approached 
a  street  crossing  at  a  high  rate  of 
■peed  and  was  driven  over  the  same 
without  reducing  the  speed,  result- 
ing in  a  collision  with  an  approach- 
ing team,  so  that  the  pole  of  the 
wagbn  penetrated  the  car  near  the 
rear  and  Injured  plaintiff,  a  passen- 
ger, the  circumstances  of  the  ac- 
cident were  sufficient  to  ,  raise  a 
prima  facie  case  of  negligence  of  the 
carrier  under  the  doctrine  of  res 
Ipsa  loquitur.  Bamberg  v.  Inter- 
national R  Co..  53  Misc.  403,  103 
rTYS  297  [rev  on  other  grounds  121 
App.  Div.  1,  105  NYS  621]. 

38.  Harrison  v.  Sutter  St.  R.  Co., 
134  Cal.  649,  66  P  787.  56  LRA  608. 

39.  Klmic  v.  San  Jose-Los  Gatos 
Interurban  R.  Co.,  156  Cal.  379,  104 
P  986:  Osgood  v.  Los  Angeles  Tract. 
Co.,  137  Cal.  280,  70  P  169,  92  AmSR 
171;  Stanbrldge  v.  Nassau  Electric 
R.  Co..  186  App.  Div.  38,  119  NYS 
668   [mod  117  NYS  94]. 

[a]  Proving  ownership  of  collid- 
ing oar*— Where  a  street  car  passen- 
ger is  injured  In  a  collision  between 
the  car  on  which  she  is  riding,  while 


it  is  standing  still  letting  oft  pas- 
sengers at  a  regular  stopping  place, 
and  a  following  car,  and  two  other 
lines  of  cars  use  the  track  at  the 
place  of  the  accident,  which  lines 
are  operated  by  a  company  other  than 
defendant,  in  the  absence  of  evi- 
dence that  defendant  owned  and 
operated  the  following  car  that 
caused  the  collision,  the  circum- 
stances of  the  accident  do  not  estab- 
lish a  prima  fade  case  of  defend- 
ant's negligence  under  the  maxim. 
Res  ipsa  loquitur,  which  applies  only 
to  cases  where  the  occurrence  would 
not  have  happened  In  the  ordinary 
course,  except  by  negligence  on  de- 
fendant's part.  Elliott  v.  Brooklyn 
Heights  R.  Co.,  127  App.  Div.  300, 
111  NYS  368. 

40.  Eaton  v.  Wilmington  City  R 
Co.,  24  Del.  435,  76  A  869;  Palmer 
v.  Warren  St  R.  Co.,  206  Pa.  574, 
56  A  49,  63  LRA  607. 

41.  Kuttner  v.  Central  R  Co.,  80 
N.  J.  L.  11,  77  A  470  [aff  81  N.  J.  L. 
731,  80  A  1185];  Breen  v.  New  York 
Cent,  etc.,  R  Co.,  109  N.  Y.  297,  16 
NE  60.  4  AmSR  450;  Holbrook  v. 
Utica,  etc..  R.  Co..  12  N.  Y.  236,  64 
AmD  602;  Walker  v.  Erie  R  Co.,  63 
Barb.  (N.  Y.)  260.  But  see  Hanson 
v.  Lancashire,  etc.,  R.  Co.,  20  Wkly. 
Rep.  297  (where  the  presumption  of 
negligence  was  held  not  to  arise 
where  a  passenger  was  struck  by 
timber  loaded  on  a  freight  train  and 
secured  by  a  chain  which  had  broken. 
Instead  of  by  stanchions,  which  would 
have  been  safer). 

48.  U.  S. — Winters  v.  Baltimore, 
etc.,  R.  Co.,  163  Fed.  106;  Minahan  v. 
Grand  Trunk  Western  R  Co.,  138 
Fed.  37,  70  CCA  463;  Whitney  v.  New 
York,  etc.,  R.  Co.,  102  Fed.  860.  43 
CCA  19.  50  LRA  615:  Albion  Lumber 
Co.  -v.  De  Nobra,  72  Fed.  789,  19  CCA 
168. 

Ala. — St.  Louis,  etc.,  R  Co.  v. 
Savage,  163  Ala.  55,  50  S  113;  Ala- 
bama Great  Southern  R.  Co.  v.  Hill. 
»3  Ala.  514,  9  S  722,  30  AmSR  66; 
Montgomery,  etc.,  R.  Co.  v.  Mallette, 
92  Ala.  209,  9  S  363:  Louisville,  etc., 
R.  Co.  v.  Jones,  83  Ala.  376,  3  S  902. 

Aria, — Southern  Pac.  Co.  v.  Hogan, 
13  Ariz.  34,  108  P  240,  29  LRANS  813. 

Ark. — Lamden  v.  St.  Louis  South- 
western R  Co.,  116  Ark.  238,  170  SW 
1001;  St.  Louis  Southwestern  R  Co. 
v.  Lefiar,  104  Ark.  528,  149  SW  530; 
Arkansas  Cent.  R.  Co.  v.  Janson,  90 
Ark.  494.  119  SW  648;  Arkansas  Mid- 
land R.  Co.  v.  Rambo.  90  Ark.  108,  117 
SW  784;  Sloan  v.  Little  Rock  R.,  etc., 
Co.,  89  Ark.  674,  117  SW  551;  Arkan- 
sas Midland  R.  Co.  v.  Griffith,  63  Ark. 
491,  39  SW  550;  St.  Louis,  etc,  R.  Co. 
v.  Mitchell.  67  Ark.  418,  21  SW  883; 
Eureka  Springs  R.  Co.  v.  Tlmmons, 
51  Ark.  459,  11  SW  690;  Little  Rock, 
etc.,  R.  Co.  v.  Miles,  40  Ark.  298,  48 
AmR  10;  George  v.  St  Louis,  etc.,  R 
Co.,  34  Ark.  613. 

Cal. — Mitchell  v.  Southern  Pac.  R. 
Co.,  87  Cal.  62.  25  P  246,  11  LRA  130. 

Colo. — Denver,  etc.,  R.  Co.  v.  Wood- 
ward, 4  Colo.  1;  Rio  Grande  Western 
R  Co.  v.  Rubenstein,  6  Colo.  A.  121, 
38  P  76. 

Del.. — Braunstein  v.  People's  R  Co., 
26  Del.  55.  78  A  609. 

Ga. — Florida  Cent,  etc.,  R.   Co.   v. 


to  arise  where  a  passenger  is  injured  by  jumping 
from  a  car,  in  a  well  grounded  fear  that  a  collision 
is  about  to  take  place.40 

Objects  projecting  from  other  trains.  The  pre- 
sumption of  negligence  has  been  held  to  arise  where 
a  passenger  is  struck  by  objects  projecting  from 
cars  passing  on  adjoining  tracks.*1 

[$  1431]  (dd)  Derailments.  A  presumption  of 
negligence  in  regard  to  the  condition  of  the  track, 
roadbed,  or  machinery,  or  in  regard  to  the  opera- 
tion of  the  train,  arises  where  injuries  are  shown  to 
have  been  received  by  a  passenger  in  a  derailment 
accident,42  and  places  on  defendant  the  burden  of 
accounting  for  the  derailment  and  showing  that  it 

SS?uipnN118  a%J4*>  *«  SB  328;  Cen- 
Jf*1. R:  £°-„v-  Freeman,  75  Ga.  131- 
Central  R  Co.  v.  Sanders,  73  Ga.  513: 
Yonge  v.  Kinney,   28  Ga.    111. 

111. — Peoria,  etc.,  R.  Co.  v.  Rev. 
nolds.  88  111  418;  Heazle  ▼.  Indian- 
apolls.  etc.,  R  Co..  76  III.  601;  Pitts- 
?uJ8Vet.c'  "•  Co-  v-  Thompson.  56  I1L 
J58;T,?Rl^a'.etc'  R  Co-  v.  Yarwooi 
17  111.  609.  66  AmD  682;  HickeyV 
Chicago  City  R.  Co..  148  III.  A.  mi 
FHA  ^'cas-o  City  R  Co.,  126  111! 
A.  152;  Roberts  v.  Chicago  etc  R. 
Co..  78  111.  A  626;  ElSn  City  R  cS 


v.  Wilson^  56  111.  A.  384. 

,  „ind^"°l!„l0'    etc-   R   C°-    v.   Volght, 
122   Ind.J288,   23  NE  774;    Loulsvfll* 


t™'  S'.CoA,v-  Jonos.  108  Ind.  551,1 
NE  476;  Cleveland,  etc.,  R.  Co.  t 
Newell,  76  Ind.  542:  Pittsburgh,  etc., 
R  Co.  v.  Williams,  74  Ind.  462;  South- 
f ™  Si.  9,2;,  vv  Ato!>  B2  Ind.  A.  122, 
100  NE  773;  Indiana  Union  Tract  Co 
Ii.M55Jnney'  *9  Ind-  A.  86.  78  NE 
203;  Chicago,  etc.,  R.  Co.  v.  Grimm, 
26  Ind.  A.  494,  57  NE  640. 

Iowa.— Weber  v.  Chicago,  etc..  R. 
Co.,  151  NW  862;  Cronk  v.  Wabash  R. 
Co.,  128   Iowa   349,   98   NW  884;   Per- 

i2:n5„vi.£h,cas°'  etc'  R  Co..  71  iowa 

Ml,  32  NW  488;  Moore  v.  Des  Moines, 
etc..  R.  Co.,  «9  Iowa  491,  30  NW  51. 

Kan. — Chicago,  etc.,  R.  Co.  t 
Brandon.  77  Kan.  612,  95  P  571- 
Meador  v.  Missouri  Pac.  R.  Co,  «i 
P  442;  Atchison,  etc.,  R.  Co.  v.  Elder. 
57  Kan.  312,  46  P  310;  Southern  Kan- 
sas R  Co.  v.  Walsh,  45  Kan.  653.  24 
P  46;  Union  Pac.  R.  Co.  v.  Hand.  7 
Kan.  880.  ^ 

Ky. — Louisville,  eta,  R,  Co.  v. 
Mitchell.  162  Ky.  253,  178  SW  627; 
Felton  v.  Holbrook,  56  SW  60S,  21  Ky 
L  1824:  Louisville,  etc.  R.  Co.  v. 
Smith,  2  Duv.  556;  Louisville,  etc,  R 
Co.  v.  Ritter.  2  KyL  385. 

La. — Reems  v.  New  Orleans  Great 
Northern  R.  Co.,  126  La.  611,  52  S 
681. 

Me. — Berry  v.  Atlantic  R.  Co,  1M 
Me.  330,  84  A  740;  Hebert  v.  Portland 
R  Co..  103  Me.  316,  69  A  366.  125  Am 
SR  297.  13  AnnCas  886;  Stevens  t. 
European,  etc..  R  Co.,  66  lie.  74. 

Md. — Baltimore,  etc,  R.  Co.  v. 
Worthington,  21  Md.  275,  83  AmD 
578. 

Mass. — Mlnlhan  v.  Boston  EL  R 
Co.,  206  Mass.  402,  91  NE  414;  Car- 
roll v.  Boston  El.  R  Co..  200  Mass. 
527,  86  NE  793;  Feitai  v.  Middlesex 
R.  Co.,  109  Mass.  398,  12  AmR  720 
(street  car). 

Miss. — Brown  v.  Yazoo,  etc,  R  Co, 
88  Mum.  687.  41  8  383. 

Mo. — Brown  v.  Louisiana,  etc,  R. 
Co,  256  Mo.  622.  165  SW  1060;  Powell 
v.  Union  Pac.  R.  Co,  265  Mo.  420.  1(4 
SW  628;  Hurck  v.  Missouri  Pac  R 
Co,  252  Mo.  39,  158  SW  681;  Norm 
v.  St.  Louis,  etc,  R.  Co,  239  Mo.  695. 
144  SW  783;  McDonald  v.  Metropoli- 
tan St  R  Co,  219  Mo.  468,  118  SW 
78,  16  AnnCas  810;,  Logan  v.  Metro- 
politan St.  R.  Co,  183  Mo.  552.  81 
SW  126;  Furnish  v.  Missouri  Pac  R 
Co,  102  Mo.  669,  15  SW  315.  22  Am 
SR  800:  Furnish  v.  Missouri  Pac.  R 
Co,  102  Mo.  438.  13  SW  1044,  22  Am 
SR  781;  Hipsley  v.  Kansas  City,  etc, 
R.  Co,  88  Mo.  348;  Slegel  v.  Illinois 
Cent.  R.  Co,  186  Mo.  A.  646.  172  SW 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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was  without  negligence  on  the  part  of  its  employees, 
or  that  the  accident  could  not  have  been  prevented 
by  the  exercise  of  the  highest  degree  of  care  com- 


patible with  the  prosecution  of  its  business.41  The 
presumption  may  be  rebutted  by  evidence  which 
makes  it  equally  probable  that  the  derailment  was 


420;  Williams  v.  Chicago,  etc.,  R.  Co., 
169  Mo.  A.  468.  156  SW  64;  Bowlin  v. 
Union  Pac.  R.  Co..  125  Mo.  A.  419,  102 
SW  631;  Dlmmltt  v.  Hannibal,  etc., 
R.  Co.,  40  Mo.  A.  664. 

Mont. — Freeman  v.  Chicago,  etc.,  R. 
Co..  164  P  912;  Pierce  v.  Great  Falls, 
etc,  R.  Co.,  22  Mont.  445.  66  P  967. 

Nebr.— Omaha  St.  R.  Co.  v.  Boesen, 
74  Nebr.  764,  105  NW  SOS.  4  LRANS 
122;  Spellman  v.  Lincoln  Rapid  Tran- 
sit Co.,  36  Nebr.  890,  55  NW  270,  38 
AmSR  758,  20  LRA  216. 

Nev. — Sherman  v.  Southern  Pao. 
Co.,  33  Nev.  285,  111  P  416,  116  P  909, 
AnnCaal914A  287. 

N.  J. — Bergen  County  Tract.  Co.  v. 
Demarest,  62  N.  J.  L.  765,  42  A  729, 
72  AmSR  683. 

N.  Y. — Seybolt  v.  New  York,  etc., 
R.  Co.,  96  N.  Y.  562.  47  AmR  75; 
Edgerton  v.  New  York,  etc.,  R.  Co., 
89N.  Y.  22T,  6  Transcr.  A.  248;  Cur- 
tis v.  Rochester,  etc.,  R.  Co.,  18  N.  Y. 
534,  76  AmD  268;  Braun  v.  Union  R. 
Co.,  115  Ann.  Dlv.  666,  100  NYS  1012; 
Adams  v.  Union  R.  Co.,  80  App.  Dlv. 
136,  80  NYS  264,  12  NYAnnCas  386; 
Holahan  v.  Metropolitan  St.  R.  Co.,  73 
App.  Dlv.  164,  76  NYS  761;  Webster 
v.  Kim  Ira,  etc.,  R.  Co.,  86  Hun  167,  32 
NYS  690;  Murphy  v.  Coney  Island, 
•tc,  R.  Co.,  36  Hun  199;  Hegeman  v. 
■Western  R.  Corp.,  16  Barb.  353  raff 
13  N.  Y.  9,  64  AmD  517]:  Brignoll  v. 
Chicago,  etc.,  R.  Co..  4  Daly  182. 
In  an  earlier  case  In  this  state  It  was 
held  that  the  mere  fact  that  a  street 
car  left  the  track  was  insufficient  to 
raise  a  presumption  of  negligence  on 
the  part  of  the  street  car  company. 
Bastings  v.  Central  Crosstown  R. 
Co.,  7  App.  Div.  312.  814,  40  NYS  93 
(where  the  court  said:  "Counsel  for 
the  plaintiff  insists  that  negligence  Is 
to  be  Imputed  to  the  defendant,  from 
the  mere  fact  that  the  car  left  the 
track,  upon  the  authority  of  Edger- 
ton  v.  New  York,  etc'R.  Co.,  39  N.  Y. 
227,   6    Transcr.    A.    248,    and   subse- 

auent  rases  to  the  same  effect.  But 
lie  rule  applied  in  that  case  refers 
altogether  to  steam  railways,  and  to 
cases  where  not  only  the  vehicles  but 
the  tracks,  are  within  the  entire  con- 
trol of  the  defendant.  It  would  be 
grossly  unjust  to  extend  that  rule 
to  street  railway  companies  which 
have  not  exclusive  control  over  the 
track  or  the  roadway,  but  whose 
tracks  are  daily  used  by  thousands 
of  other  vehicles,  and  are  placed  Jn 

Sublic  streets  under  the  control  of 
He  city  authorities,  and  In  which 
work  is  constantly  being  done  on  or 
under  the  roadways  nnd  tracks"). 

Oh. — Lake  Shore  Electric  R.  v.  Ho- 
bart,  82  Oh.  Clr.  Ct.  154;  Cincinnati 
St.  R.  Co.  v.  Kelsey,  9  Oh.  Clr.  Ct. 
170.  6  Oh.  Clr.  Dec.  209;  Cincinnati. 
etc.,  R.  Co.  v.  Brown,  6  Oh.  Clr.  Ct. 
225.  2  Oh.  Clr.  Dec.  494. 

Okl. — Missouri,  etc.,  R.-  Co.  v.  Van- 
divere,  42  Okl.  427.  141  P  799;  St. 
Louis,  etc.,  R.  Co.  v.  Nichols,  39  Okl. 
622,  136  P  159;  Muskogee  Electric 
Tract.  Co.  v.  Mclntlre,  37  Okl.  684, 
133  P   213,   LRA1916C   351. 

Pa. — Reading  City  Pass.  R.  Co.  v. 
Eckert,  2  Pa.  Cas.  31,  4  A  630. 

S.  C. — McLean  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  100,  61  SE  900, 
1071,  128  AmSR  892,   18  LRANS  763. 

Tenn. — Illinois  Cent.  R.  Co.  v.  Por- 
ter, 117  Tenn.  13,  94  SW  666,  10  Ann 
Cas  789;  Illinois  Cent.  R.  Co.  v.  Kuhn, 
107  Tenn.  106,  64  SW  202. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Robinson.  78  Tex.  277.  11  SW  327; 
Texas,  etc.,  R.  Co.  v.  Suggs,  62  Tex. 
223;  Abilene,  etc.,  R.  Co.  v.  Burleson, 
(Civ.  A.)  157  SW  1177:  Freeman  v. 
Davis,  (Civ.  A.)  117  SW  186:  Hous- 
ton, etc.,  R.  Co.  v.  Cheatham.  62  Tex. 
Civ.  A.  1.  118  SW  777:  St.  Louis 
Southwestern  R.  Co.  v.  Black,  (Civ. 
A.)  93  SW  1071:  Galveston,  etc..  R. 
Co  v.  Green.  (Civ.  A.)  91  SW  880; 
Bt.  Louis  Southwestern  R.  Co.  v.  Har- 
key.  89  Tex.  Civ.  A.  523,  88  SW  506; 
Bonner  v.  Grumbach,   2  Tex.  Civ.  A. 


482.  21  SW  1010. 

Vt. — Parker  v.  Boston,  etc..  R.  Co., 
84  VL  329,  79  A  865. 

Va. — Norfolk-Southern  R.  Co.  v. 
Tomlinson.  116  Va.  153,  81  SE  89; 
Washington-Virginia  R.  Co.  v.  Bouk- 
night,  113  Va.  696,  75  SE  1082,  Ann 
Casl913E  546  and  note;  Norfolk,  etc., 
R.  Co.  v.  Rhodes,  109  Va.  176.  63  SE 
446. 

W.  Va.— Carrlco  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  39  W.  Va,  86,  19  SE 
671.  24  LRA  60. 

Wis. — Lockwood  v.  Chicago,  etc.,  R. 
Co..  55  Wis.  50,  12  NW  401. 


iing. — Carpue    v.    London,    etc.,    R. 
Q.  B.  747,  48  ECL  747,  114  Re- 
print 1431;, Pyra  v.  Great  Northern  R. 


Co., 


Co.,  tF.tr.  619;  Dawson  v.  Man- 
chester, etc.,  R.  Co.,  7  H.  &  N.  1037; 
Flannery  v.  Waterford,  etc.,  R.  Co., 
Ir.  R.  11  C.  L.  30;  Bird  v.  Great 
Northern  R.  Co.,  28  L.  J.  Exch.  3; 
Great  Western  R.  Co.  v.  Fawcett,  8 
L.  T.  Rep.  N.  S.  31;  Dawson  v.  Man- 
chester, etc.,  R.  Co.,  5  L.  T.  Rep.  N. 
S.  682. 

Ont. — Ferguson  v.  Canadian  Pac. 
R.  Co.,  11  OntWR  470. 

Compare  Shea  v.  Halifax,  etc..  R. 
Co.,  47  N.  8.  366  (holding  that,  while 
the  happening  of  an  accident  caused 
by  the  wheels  of  a  slowly  moving 
train  leaving  the  rails  does  not  of  it- 
self afford  sufficient  grounds  to  enti- 
tle plaintiff  under  the  circumstances 
to  a  judgment  in  his  favor,  it  consti- 
tutes an  element  not  to  be  overlooked 
In  considering  the  whole  case). 

"Plaintiff  makes  out  a  case  of  neg- 
ligence by  showing  the  derailment 
and  attendant  circumstances  and  the 
burden  then  shifts  to  defendant  to 
show  that  there  was  no  negligence 
on  its  part."  Patterson  v.  Spring- 
field Tract.  Co.,  178  Mo.  A.  250,  264. 
163  SW  966, 

[a]  Illustrations*—  (1)  Where  the 
truck  of  the  tender  to  an  engine 
leaves  the  rails  and  the  wheels  run 
on  the  crossties  causing  a  passenger 
coach  to  tilt  over  and  a  passenger  Is 
injured,  the  rule  of  res  ipsa  loquitur 
applies.  Shaw  v.  Chicago,  etc.,  R. 
Co.,  173  111.  A.  107.  f2)  The.  testi- 
mony of  a  passenger  that  the  car  in 
which  he  was  a  passenger  and  three 
other  cars  left  the  track  suddenly 
and  turned  over,  whereby  he  was  in- 
jured, shows  a  defect  in  the  rails  or 
wheels  of  the  cars  at  the  time  of  the 
accident,  and  requires  the  carrier  to 
explain  the  accident  In  order  to  es- 
cape liability.  Brown  v.  Yasoo,  etc., 
Valley  R.  Co.,  88  Miss.  687,  41  S  383. 
(3)  The  fact  that  the  wheels  of  a 
passenger  car  left  the  rails  and  ran 
along  the  ties  without  any  showing 
of  defective  wheels  or  trucks  made 
a  strong  prima  facie  showing'  that 
the  track  or  roadbed  was  defective. 
Williams  v.  Chicago,  etc.,  R.  Co.,  169 
Mo.  A.  468,  156  SW  64.  (4)  Where 
decedent  was  injured  by  being  thrown 
against  the  stove  by  the  sudden  de- 
railment of  a  street  car.  plaintiff 
could  assume  that  the  derailment 
was  caused  by  negligence,  and  If  the 
company  did  not  show  want  of  negli- 
gence, or  that  the  accident  was 
caused  by  an  independent  cause,  it 
would  conclusively  be  presuined  that 
the  accident  was  due  to  Its  negli- 
gence. McDonald  v.  Metropolitan  St. 
R.  Co.,  219  Mo.  468,  118  SW  78,  16 
AnnCas  810. 

fb]  By  obstruction  on  track.— (1) 
Where  a  wreck  was  caused  by  an  ob- 
struction on  the  track,  the  presump- 
tion Is  that  the  obstruction  was  due 
to  negligence  of  the  carrier,  requir- 
ing It  to  show  that  it  was  the  act 
of  another.  Broom  v.  Atlantic  Coast 
Line  R.  Co.,  96  S.  C.  868.  80  SE  616. 
(2)  Where  a  street  car  passenger  was 
injured  by  the  derailment  of  a  car 
caused  by  a  brick  on  the  track,  plain- 
tiff established  a  prima  facie  case  by 
proof  of  her  relation  as  a  passenger, 
and  that  stie  was  Injured  by  the  de- 
railment of  the  car.  O'Gara  v.  St. 
Louis  Transit  Co.,   204   Mo.   724,    103 


SW  54,  12  LRANS  840,  11  AnnCas 
860.  (3)  In  the  absence  of  any  other 
adequate  explanation,  negligence  of 
a  street  car  company  may  he  Inferred 
from  the  fact  of  the  car  going  off  the 
track,  whereby  a  passenger  was  in- 
jured, there  being  evidence  that  it 
had  gone  off  the  track  an  hour  before, 
and  that  immediately  before  it  ran 
off  the  second  time,  causing  plain- 
tiff's injury,  it  was  running  at  the 
rate  of  fifteen  miles  an  hour,  down  a 
grade,  and  around  a  curve.  Harrl- 
man  v.  Reading,  etc  St.  R  Co.,  173 
Mass.  28.  53  NE  156. 

[cl  alleging  several  oftusas  of  dev 
nulmnt — Where  a  complaint  clearly 
shows  the-  relation  of  carrier  ana 
passenger,  and  it  appears  that  plain- 
tiff, the  passenger,  was  injured  by 
a  derailment,  the  rule  of  res  Ipsa 
loquitur  applies,  notwithstanding 
several  causes  are  alleged  to  have 
produce  the  derailment.  Southern 
R.  Co.  v.  Adams,  62  Ind.  A.  822,  100 
NE  778. 

43.  Ala. — St.  Louis,  etc.,  R.  Co.  v. 
Savage,  163  Ala.  55,  50  S  113;  Orr  v. 
Boockholdt,  10  Ala.  A.   331,   65  S  430. 

Ark. — Sloan  v.  Little  Rock  R.,  etc., 
Co..  89  Ark.  574.  117  SW  551;  Arkan- 
sas Midland  R.  Co.  v.  Grimth,  63 
Ark.  491.  39  SW  550. 

Cal. — Roberts  v.  State  Sletra  R. 
Co..  14  Cal.  A.  180,  111   P  519,  527. 

Del. — Braunstein  v.  People's  R.  Co., 

25  Del.    55.   78  A   609. 

Ga. — Florida  Cent.,  etc.,  R.  Co.  v. 
Rudulph,   113  Ga.   143,  38  SE  328. 

111.— McGrew  v.  Chicago,  etc.,  R. 
Co..  142   111.  A.  210. 

Ind. — Indiana  Union  Tract.  Co.  v. 
McKlnney,  39  Ind.  A,  86,  78  NE  203; 
Cincinnati,  etc.,  R.  Co.  v.  Bravard.  38 
Ind.  A.  422.  76  NE  899;  Chicago,  etc., 
R.  Co.  v.  Grimm,  25  Ind.  A.  494,  57 
NE   640. 

Iowa. — Cronk  v.  Wabash  R.  Co.,  12S 
Iowa  349,  98  NW  884. 

Kan. — Chicago,  etc.  R.  Co.  v.  Bran- 
don, 77  Kan.  612,  95  P  673:  Meador  v. 
Missouri  Pac.  R.  Co.,  62  Kan.  865.  61 
P  442;  Atchison,  etc..  R.  Co.  v.  Elder, 
57  Kan.  312.  46  P  310. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Mitchell,  162  Ky.  253,  172  SW  527: 
Louisville  St.  R.  Co.  v.  Brownfleld,  96 
SW  912.  29  KyL  1097. 

La. — Reems  v.  New  Orleans  Great 
Northern  R.  Co.,  126  La.  511,  52  8 
681. 

Mass. — Feltal  v.  Middlesex  R  Co., 
109   Mass.   398,   12  AmR  720. 

Mo. — Hurck  v.  Missouri  Pac.  R. 
Co.,  252  Mo.  39.  158  SW  581:  Stegel  v. 
Illinois  Cent.  R.  Co.,  188  Mo.  A.  645, 
172  SW  420;  Heyde  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  A.  637.  77  SW  127. 

Mont. —  Pierce  v.  Great  Falls,  etc., 
R.  Co.,  22  Mont.  446,  56  P  867. 

Nev. — Sherman  v.  Southern  Pac 
Co.,  33  Nev.  385.  Ill  P  416,  115  P 
909.  AnnCasl914A  287. 

N.  J. — Bergen  County  Tract.  Co.  v. 
Demarest.  62  N.  J.  L.  755,  42  A  72», 
72  AmSR  685. 

N.  Y. — Retter  v.  Olean  St  R.  Co:, 
140  App.  Dlv.  667.  125  NYS  674; 
Kllnger  v.  United  Tract.  Co.,  92  Anp. 
Dlv.  100,  87  NYS  864  Tmod  on  other 
grounds  181  N.  Y.  521  mem,  73  NB 
1125  mem]. 

Okl.— Midland  Valley  R  Co.  v.  Hil- 
llard,  148  P  1001;  St.  Louis,  etc.,  R. 
Co.  v.  Posten,  31  Okl.  821,  124  P  2. 

R.   I. — Cheatham   v.   Union   R.   Co- 

26  R.  I.  279.  68  A  881. 

Tenn. —  Illinois  Cent.  R.  Co.  ▼. 
Porter.  117  Tonn.  13.  94  SW  666,  10 
AnnCas  789:  Illinois  Cent.  R.  Co.  v. 
Kuhn,    107   Tenn.    106,    64    SW   202. 

Tex. —  Southern  Pac.  Co.  v.  Blake, 
61  Tex.  Civ.  A.  396,  128  SW  668; 
Texas,  etc..  R.  Co.  v.  Mosley.  (Civ. 
A.)  124  SW  485;  Norton  v.  Galveston, 
etc..  R  Co..  (Clr.  A.)  108  SW  1044: 
Davis  v.  Galveston,  etc..  R.  Co.,  42 
Tex.  Civ.  A.  65.  93  SW  222;  Galves- 
ton, etc..  R.  Co.  v.  Green.  (Civ.  A.) 
91  8W  380;  St.  Louis  Southwestern 
R.  Co.  v.  Harkey,  39  Tex.  Civ.  A.  528, 
88  SW  606;  International,  etc.,  R,  Co. 
Digitized  by  VjVJJVJvlV 
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not  .due  to  negligence  on  defendant's  part,44  even 
without  showing  what  caused  the  derailment,49  or  it 
may  be  rebutted  by  evidence  showing  that  it  was 
caused  by  the  acts  of  some  third  person,4*  or  by 
vis  major.47  But  proof  that  the  derailment  occurred 
from  some  unaccountable  cause  has  been  held  insuffi- 
cient to  overcome  the  presumption.48  While  plain- 
tiff need  not  show  any  negligence  causing  the  de- 
railment, if  he  alleges  general  negligence,  he  may 
show  specific  defects  without  destroying  the  pre- 
sumption   of    negligence    on    the    carrier's    part.48 

v.  Thompson,  34  Tex.  Civ.  A.  67,  77 
BW  489;  Houston,  etc.,  R.  Co.  v. 
Richards,  20  Tex.  Civ.  A.  203,  49  SW 
•87. 

'  Va. — Washington-Virginia  R.  Co.  v. 
Bouknight.  113  Va.  696.  75  SB  1032. 
AnnCasl913E  S46;  Baltimore,  etc.; 
R.  Co.  v.  Noell,  32  Gratt.  (78  Va.) 
394. 

See  also  cases  supra  note  42. 

(a]  Inspection  of  track. — In  an  ac- 
tion against  a  carrier  for  Injuries  to 
a  passenger  by  a  wreck,  a  defense 
that  the  wreck  was  caused  by  ma- 
licious persons  who  tampered  with 
the  track  casts  on  defendant  the 
burden  of  proving  not  only  that  the 
track  was  so  tampered  with,  but  also 
that  due  care  had  been  used  in  In- 
specting the  track  so  as  to  discover 
the  defects.  Norton  v.  Galveston, 
etc.  R.  Co.,  (Tex.  Civ. 'A.)  108  SW 
1044.. 

-  44.  Florida  Cent.,  etc.,  R.  Co.  v. 
Rudulph.  113  Ga.  143,  38  S  328; 
Omaha  St.  R.  Co.  v.  Boesen,  74 
Nebr.  764.  105  NW  303,  4  LRANS 
122:  Parker  v.  Boston,  etc.,  R.  Co.. 
84  yt.  329,  79  A  865.  But  see  Weber 
v.  Chicago,  etc.,  R.  Co.,  (Iowa)  151 
NW  852  '  (holding  that  proof  equally 
balanced  does  not  satisfy  defendant 
;carrier's.  burden  of  proof  to  show 
freedom  from  negligence  cast  on  It 
by  proof  of  derailment  of  its  train). 

[a]  Kebuttal  held  sunNaenW- 
Where,  after  the  submission  of  evi- 
dence which  authorised  the  Jury  to 
determine  that  plaintiff  was  injured 
by  a  derailment  of  defendant's  train 
of  cars  plaintiff  rested  her  case  on 
the  presumption  of  negligence  raised 
by  the  law,  and  defendant  Introduced 
evidence  showing  that  at  the  time  of 
the  derailment  the  train  was  being 
run  at  a  reasonable  rate  of  speed; 
.that  the  track  and  roadbed  were  in 
first-class  condition;  that  the  cause 
of  the  derailment  was  a  freshly 
broken  flange  on  one  of  the  wheels 
of  a  car;  that  the  wheel  was  properly 
made,  and  before  being  used  was 
thoroughly  tested  at  the  manufac- 
tory, again  tested  before  being  placed 
under  the  •■  car,  and  was  inspected 
during  the  trip  on  the  day  when  the 
accident  occurred,  and  was  appar- 
ently in  perfect  condition,  and  such 
evidence  was  not  only  uncontra- 
dicted, but  was  the  only  evidence 
Introduced  as  to  the  cause  of  the 
derailment,  the  presumption  was  re- 
butted, and  in  the  absence  of  proof 
of  negligence  a  verdict  for  plaintiff 
'  was  not  sustained  by  the  evidence. 
Florida  Cent,  etc.,  R  Co.  v.  Rudulph, 
113    Ga.   143.    33   SB      328. 

mebuttiso-  presumption  generally 
see   infra   I   1434. 

46.  Davis  v.  Galveston,  etc.,  R. 
Co.,  42  Tex.  Civ.  A.  55,  93  SW  222; 
Norfolk-Southern  R.  Co.  v.  Tomlln- 
son,   116  Va.   163,   81    SE  89. 

[a]  Illustration. — The  Jury  Is  au- 
thorised to  And  that  the  Inference  of 
.negligence  from  derailment  of  a 
train  is  rebutted  by  evidence  that  the 
'  train  had  run  two  hundred  miles 
without  anything  to  Indicate  any  de- 
fect or  weakness  In  any  part  of  Its 
equipment,  that  the  track  at  the 
place  of  the  accident  was  in  good 
condition,  that  the  engine,  the  mail 
car,  and  the  front  trucks  of  the  bag- 
gage car  passed  over  the  place  In 
safety,  and  that  the  train  was  going 
at  a  rate  of  only  six  or  eight  miles 
s>n   hour,   although   it   is   not   shown 


An  allegation  of  willful  injury  to  a  passenger  re- 
sulting from  a  derailment  cannot  be  sustained  by 
a  prima  facie  presumption  of  the  carrier's  negli- 
gence resulting  from  an  unexplained  derailment.90 
[ft  1432]  (ee)  Breaking  of  Machinery  or  Appli- 
ances or  Defects.  Where  an  accident  causing  in- 
juries to  a  passenger  occurs  through  the  breaking, 
or  the  defective  condition  of  some  portion  of  the 
machinery  or  appliances  by  which  the  passenger  is 
carried,  a  prima  facie  case  of  negligence  on  the  part 
of  the  carrier  is  made  out,91  as  where  the  accident 


what  caused  the  accident.  Davis  v. 
Galveston,  etc.,  R.  Co.,  42  Tex.  Civ. 
A.   65,   93   SW  222. 

48.  Swtgelsky  v.  Interurban  St.  R. 
Co.,  91  NTS  350;  Cheetham  v.  Union 
R.  Co.,  26  R.  I.  279,  58  A  881. 

[a]  Illustration. — Where  there  is 
evidence  that  at  the  time  of  the  oc- 
currence a  strike  was  in  progress 
among  the  carrier's  employees,  that 
obstructions  had  been  placed  on  the 
track  at  various  points  and  several 
witnesses  testified  that  the  derail- 
ment was  accompanied  by  a  jolt  as 
if  an  obstruction  had  been  run  over 
and  that  a  spike  was  picked  up  from 
the  track  near  the  place  of  the  acci- 
dent which  had  the  appearance  of 
having  been  run  over,  and  It  Is  also 
proved  that  the  car  running  at  its 
maximum  speed  could  not  have  been 
derailed  at  that  point  by  its  speed, 
the   evidence   sufficiently   rebuts   the 

?  resumption  of  negligence  arising 
rom  the  happening  or  the  accident. 
Cheetham  v.  union  R.  Co.,  26  R.  I. 
279,  58  A  881. 

47.  Pierce  v.  Great  Falls,  etc.,  R 
Co.,  22  Mont.  446,  66  P  867 ;  Galves- 
ton, etc.,  R.  Co.  v.  Crier,  45  Tex.  Civ. 
A.  434,  100  SW  1177.  See  also  supra 
I   1427. 

48.  Sloan  v.  Little  Rock  R,  etc.. 
Co..  89  Ark.  574,  117  SW  661;  Shaw 
v.  Chicago,  etc.,  R.  Co.,  173  III.  A. 
107; 'Houston,  etc.,  R.  Co.  v.  Lindsey, 
51  Tex.  Civ.  A.  67,  110  SW  995. 

[a]  Thus  evidence  of  persons  who 
examined  the  railroad  track  and  car 
after  the  derailment  that  the  track 
was  all  right,  and  that  they  could 
see  nothing  the  matter  with  the  car, 
is  insufficient  to  rebut  the  presump- 
tion of  the  railroad  company's  neg- 
ligence, arising  from  the  derailment 
itself,  especially  where  the  persons 
making  the  examination  are  not 
shown  to  have  been  competent  In- 
spectors. Houston,  etc.,  R  Co.  v. 
Lindsey.  51  Tex.  Civ.  A.  67,  110  SW 
995. 

49.  Patterson  v.  Springfield  Tract. 
Co..  178  Mo.  A.  250,  163  SW  955.  See 
also  supra  5  1427. 

60.  Knight  v.  Tomblgbee  Valley 
R.  Co.,  190  Ala.   140,  67  S  238. 

81.  U.  S.— Murphy  v.  Mllford,  etc., 
R.   Co.,   210   Fed.   137.  126   CCA   656. 

Ala. — Birmingham,  etc.,  R.  Co.  v. 
Hosklns,   (A.)   69  S   839. 

Ark. — Arkansas  Midland  R.  Co.  v. 
Griffith,  68   Ark.   491.   39   SW  650. 

Colo. — Denver  Tramway  Co.  v. 
Reid.  4  Colo.  A.  63.  35  P  269. 

Ga. —  Southern  R.  Co.  v.  Cunning- 
ham. 123  Ga.  90,  50  SB  979. 

111. — Chicago  Union  Tract.  Co.  v. 
Newmiller.  215  111.  383.  74  NB  410 
raff  116  III.  A.  625];  Wayne  v.  St. 
Louis,  etc.,  R.  Co.,  166  111.  A.  363: 
Szczech  v.  Chicago  City  R.  Co.,  157 
111.  A.  160:  Chicago  City  R.  Co.  v. 
Wyckoff.  136  111.  A.  342  [art  234  111. 
613,  86  NE  2371;  McDonnell  v.  Chi- 
cago City  R.  Co..  131  111.  A.  227; 
Chicago  Union  Tract.  Co.  v.  Momm- 
sen,  107  111.  A.  353;  Chicago  City  R. 
Co.  V  Carroll.  102  111.  A.  202  [aff 
206  111.  318,  68  NE  10871;  Wabash 
Western  R.  Co.  v.  Friedman,  41  III. 
A.  270  [rev  on  other  grounds  146  111. 
583,  30  NB  353,  34  NB  1111]. 

Ind. — Cleveland,  etc..  R  Co.  v. 
Hadley,  170  Ind.  204.  82  NE  1025,  84 
NE  13,  16  LRANS  527,  16  AnnCas  1; 
Terre  Haute,  etc..  R.  Co,,  v.  Sheeks, 
155  Ind.  74,  66  NE  434),  Louisville, 
I  etc.,    Ferry    Co.    v.    Nolan,    135    Ind. 


•60,    34    NE    710;    Cleveland,    etc.,    R 
Co.  v.  Newell,  76  Ind.  542. 

Ky. — Davis  v.  Paducah  R,  etc..  Co.. 
113  Ky.  267.  68  SW  140.  24  KyL  135. 

La. — Leverst  v.  Shreveport  Belt  R 
Co.,   110  La.   399,   34   S  579. 

Md. — Western  Maryland  R.  Co.  v. 
State,  96  Md.  637,  63  A  969;  Philadel- 
phia, etc  R  Co.  v.  Anderson,  72  Md. 
519,  20  A  2,  20  AmSR  483  and  note. 
8  LRA  673:  Baltimore,  etc..  R.  Co.  v. 
State,  63  Md.  135. 

Mass. — Hebblethwalte  v.  Old  Col- 
ony St.  R.  Co.,  192  Mass.  295,  78  NE 
477. 

Mich. — Garlach  v.  Detroit  United 
R.  Co..  171  Mich.  474.  137  NW  256. 

Minn. — Goodsell  v.  Taylor,  41  Minn. 
207,  42  NW  873,  16  AmSR  700.  4  LRA 
873;  Wilson  v.  Northern  Pac.  R.  Co.. 
26  Minn.  278.  3  NW  333,  37  AmR 
410;  McLean  v.  Burbank,  11  Minn. 
277. 

Mo. — Redmon  v.  Metropolitan  St. 
R.  Co..  186  Mo.  1,  84  SW  26.  105  Am 
SR  558;  Hlte  v.  Metropolitan  St.  R. 
Co.,  130  Mo.  132,  31  SW  262.  32  SW 
33,  51  AmSR  555;  Clark  v.  Chicago. 
eta,  R.  Co..  127  Mo.  T97.  29  SW 
1013;  Sharp  v.  Kansas  City  Cable  R. 
Co.,  114  Mo.  94,  20  SW  98:  Holland 
V.  St.  Louis,  etc.,  R  Co..  166  Mo.  A 
117.  79  SW  508;  Madden  v.  Missouri 
Pac.  R.  Co.,  60  Mo.  A  666;  Yerkes  v. 
Keokuk  Northern  Line  Packet  Co..  7 
Mo.   A.   265. 

Nebr. — Copeland  v.  Omaha,  etc.,  St 
R.  Co.,  98  Nebr.  42.  161  NW  947. 

N.  J. — Kuttner  v.  New  Jersey  Cent 
R.  Co..  80  N.  1.  L.  11.  81  NT  X.  L. 
781.  77  A  470  [aff  80  A  11361. 

N.  T.— Miller  v.  Ocean  SS.  Co..  118 
N.  Y.  199.  23  NE  462:  Holbrook  ▼. 
Utlca,  etc.,  R.  Co..  12  N.  Y.  236.  64 
AmD  502;  Spaeth  v.  Manhattan  R. 
Co.,  109  App.  Div.  819,  96  NTS  861; 
Stern  v.  Westchester  Electric  R.  Co.. 
99  App.  Div.  491,  90  NYS  870;  Gil- 
more  v.  Brooklyn  Heights  R.  Co..  6 
App.  Div.  117,  39  NYS  417;  Hitch- 
dock  v.  Brooklyn  City  R.  Co..  44  Hun 
627,  8  NYSt  848;  Goodrich  v.  Penn- 
sylvania, etc..  Canal,  etc.,  Co.,  29  Hun 
50;  Burke  v.  State,  64  Misc.  658.  119 
NYS  1089;  Winter  v.  Interurban  St 
R.  Co.,  49  Misc.  131.  96  NYS  1009: 
Wynn  v.  Central  Park,  etc..  R  Co.. 
14  NYS  172  [rev  on  other  grounds 
133  N.  Y.  675,  30  NE  721];  Miller  v. 
Ocean  Steamship  Co.,  6  NYSt  664. 

Oh. — Cincinnati  Tract.  Co.  v.  Hol- 
zenkamp.  74  Oh.  St.  379,  78  NB  529, 
113  AmSR  980  and  note,  6  LRANS 
800. 

Pa. — Fern  v.  Pennsylvania  R.  Co.. 
95  A  590;  Dougherty  v.  Pittsburgh 
R.  Co..  213  Pa.  346.  62  A  926:  Mc- 
Cafferty  v.  Pennsylvania  R.  Co..  183 
Pa.  339,  44  A  436,  74  AmSR  690; 
Keator  v.  Scranton  Tract.  Co..  191 
Pa.  102.  48  A  86,  71  AmSR  758,  44 
LRA  646:  Clow  v.  Pittsburgh  Tract 
Co.,  158  Pa.  410.  27  A  1004;  Fleming 
v.  Pittsburgh,  etc.,  R.  Co..  158  Pa. 
130,  27  A  858,  38  AmSR  835.  22  LRA 
361;  Pennsylvania  R.  Co.  v.  Books. 
57  Pa.  339.  98  AmD  229;  Laing  v. 
Colder.  8  Pa.  479,  49  AmD  533. 

R  I. — Murray  v.  Pawtuxet  Valley 
St.  R.  Co.,  25  R  I.  209,  55  A  491. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Young.  45  Tex.  Civ.  A.  430.  100  SW 
993;  Dallas  Cons.  Electric  St.  R  Co. 
v.  Broadhurst.  28  Tex.  Civ.  A.  630. 
68   SW  315. 

Va. — Baltimore,  etc..  R.  Co.  v. 
Noell,  32  Gratt.  (73  Va.)  394;  Balti- 
more, etc.,   R.  Co.   v.   Wigtatman.  ti 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1432-1433] 


CARRIERS 


[10  C.  JI]     1037 


was ,  caused  by  the  breaking  of  a  ear  wheel**  or 
axle,53  or  by  the, passenger  receiving  a  shock  of  elec- 
tricity because  of  a  defect  in  the  insulation  or  other 
appliances."  It  is  then  incumbent  on  the  carrier,  in 
order  to  prevent  a  recovery,  to  show  that  the  injury 
occurred  without  any  negligence  on  "4ts  part,  and 


that  it  was  the  result  of  an  inevitable  accident." 
[$  1433]  (it)  Explosions.  Injuries  to  a  passenger 
caused  by  an  explosion  on  or  about  the  car  in  which 
he  is  riding,5*  such  as  by  an  explosion  of  the  boiler 
of  the  locomotive,"  or  of  the  controller  box  of  an 
electric  oar,u  or  of  a  lamp  in  the  ear  or  other 


Gratt    (70  Va.)   431. 

Wash. — Pate  v.  Columbia,/ etc.,  R. 
Co..  52  Wash.  166.  100  P  324. 

Wis. — Feldschnelder  v..  Chicago, 
etc..  R.  Co.,  122  Wis.  423,  99  NW  1034. 

Eng. — Oae  v.  Metropolitan  R.  Co., 
L.  R.  8  Q.  B.  161:  Harrison  v.  Lon- 
don,  etc.,  R.  Co.,  Cab.  &  E.  640. 

Que. — Germain  v.  Montreal,  etc.,  R. 
Co..  6  L.  C.  172.      , 

"It  has  been  often  held  that  proof 
of  injury  to  a  passenger  In  conse- 
quence of  the  breaking  or  failure  of 
a  vehicle,  roadway,  or  other  appli- 
ances owned  or  controlled  by  the  car- 
rier or  used  by  it  in  making  the 
transit,  or  the  manner  of  their  oper- 
ation, raised  a  presumption  of  negli- 
gence against  the  carrier."  Southern 
R.  Co.  v.  Cunningham,  123  Ga.  90,  93, 
50  SE  979. 

[a]  Thus  a  presumption  of  negli- 
gence has  been  held  to  arise  where 
a  passenger  was  injured:  (1)  By 
the  fall  of  the  trolley  pole  as  he  was 
boarding  or  alighting.  Chicago  City 
R.  Co.  v.  Carroll.  206  111.  818,  88  NE 
1087    [art    102    111.    A.    202]    (without 

?roof  as  to  what  caused  the  pole  to 
all);  Cincinnati  Tract.  Co.  v.  Hol- 
xenkamp,  74  Oh.  St.  379,  78  NE  529. 
113  AmSR  980  and  note,  6  LRANS 
800  and  note.  (2)  By  the  giving  way 
of  a  handrail  on  a  street  car.  Mc- 
Carty  v.  St.  Louis,  etc.,"  R.  Co.,  105 
Mo.  A.  596,  80  SW  7.  (3)  By  a  gate 
on  the  platform  swinging  open  while 
the  car  was  in  motion,  allowing 
plaintiff  to  fall  through  and  thereby 
injuring  her.  Spurlork  v.  Shreve- 
port  Tract.  Co.,  118  La.  1,  42  S  675 
(holding  that,  where  a  passenger  fell 
from  the  platform  of  a  street  car  and 
was  killed  in  consequence  of  the  gate 
not  being  securely  fastened,  the 
question  oeing  as  to  whether  the 
gate  had  been  Insecurely  latched  or 
Was  unlatched  by  the  passenger  him- 
self, the  burden  of  proof  Is  on  the 
carrier);  Aston  v.  St.  Louis  Transit 
Co..  106  Mo.  A.  226,  79  SW  999.  (4) 
By  the  collapse  of  a  trapdoor  which 
formed  a  part  of  the  floor  of  a  street 
car,  under  the  weight  of  a  passenger 
who  was  simply  walking  thereon. 
Jorden  v.  St.  Louis,  etc.,  R.  Co.,  122 
Mo.   A.  330,  99   SW  492. 

[b]  Palling  window,— (1)  Where 
a  passenger  raised  a  window  sash 
with  due  care  until  it  was  latched, 
and  because  of  a  defective  condition 
of  the  catch  it  fell  and  injured  her, 
the  case  is  within  the  rule  that  a 
passenger  injured  without  his  fault 
by  a  defective  appliance  of  the  car- 
rier's is  prima  facie  entitled  to  re- 
cover. Cleveland,  etc,  R.  Co.  v.  Had- 
ley.  40  Ind.  A.  731,  82  NE  1026  [aff 
170  Ind.  204.  82  NE  1025,  84  NE  13. 
16  LRANS  627,  16  AnnCas  1].  (2) 
But  the  presumption  of  negligence 
has  been  held  not  to  arise  from  the 
fall  of  a  car  window  from  the  ledge 
on  which  It  rests  while  closed.  Mur- 
ray v.  Metropolitan  Dist.  R.  Co.,  27 
L.  T.  Rep.  N.  S.  762.  (3)  Where  It 
appears  that  the  window  and  its  at- 
tachments were  in  good  order,  and 
that  the  fall  must  have  been  due  to 
it  not  having  been  properly  fastened, 
and  there  is  no  evidence  that  defend- 
ant's employees  raised  the  window, 
plaintiff  cannot  recover.  Faulkner 
v.  Boston,  etc.,  R.  Co.,  187  Mass.  254, 
72  NE  976. 

[p]  The  ordinary  burning  out  of 
a  rose  used  to  prevent  an  excessive 
amount  of  electricity  from  entering 
the  motors  of  electric  street  cars  is 
not  prima  facte  evidence  of  negli- 
gence in  an  action  for  injuries  to  a 
passenger  alleged  to  have  been  caused 
thereby.  Cassady  v.  Old  Colony  St. 
R.  Co..  184  Mass.  156,  68  NE  10,  63 
LRA  285. 

[d]     Defective  ourtaln  hookv— The 


presumption  of  negligence  does  not 
arise  where  a  passenger  is  injured 
in  alighting  from  an  open  street  rail- 
road car  by  having  her  dress  catch 
on  a  broken  curtain  hook.  Kelly  v. 
New  York,  etc..  R.  Co.,  109  N.  Y.  44, 
15  NE  879. 

[e]  The  breaking  of  a  rail  in  a 
railroad  track,  when  not  shown  to 
have  been  due  to  vis  major  or  un- 
avoidable accident,  is  indicative  of 
negligence  in  the  railroad  as  against 
a  passenger,  regardless  of  the  condi- 
tion of  the  track  prior  to  the  time 
of  the  break.  Western  Maryland  R. 
Co.  v.  Shivers,  101  Md.  391,  61  A  618. 

62.  Toledo,  etc.,  R.  Co.  v.  Beggs. 
85  111.  80;  Ware  v.  Gay.  11  Pick. 
(Mass.)   106. 

[a]  The  presumption  arising  from 
a  broken  oar  wheel  Is  rebutted  by 
evidence  that  the  wheel  was  manu- 
factured and  tested  by  the  most 
skillful  manufacturers,  and  that 
wheels  of  that  kind  were  in  common 
use.  Toledo,  etc.,  R.  Co.  v.  Beggs,  86 
111.  80. 

83.  Ind. — Ohio,  etc*  R.  Co,  vv. 
Volght.  122  Ind.  288,  23  NE  774. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  A  969. 

Mo. — Lemon  v.  Chanslor,  68  Mo. 
340. 

N.  Y. — Alden  v.  New  York  Cent.  R. 
Co.,  26  N.  Y.  102,  82  AraD  401;  Hege- 
man  v.  Western  R.  Corp.,  18  N.  Y.  9, 
64  AmD  517. 

Pa. — Meier  v.  Pennsylvania  R.  Co., 
64   Pa.  ,225,  3  AmR  681. 

Wash. — PatS  v.  Columbia,  etc.,  R. 
Co.,  52  Wash.  166,  100  P  324. 

Eng. — Christie  v.  Griggs,  2  Campb. 
79;  Israel  v.  Clark,  4  Esp.  269;  Daw- 
son v.  Manchester,  etc.,  R.  Co.,  7  H. 
&  N.  1037. 

Ont — Thatcher  v.  Great  Western 
R.  Co.,  4  U.  C.  C.  P.  643. 

54.  111. — Elckhof  v.  Chicago,  etc.. 
St.  R.  Co.,  77  111.  A.  196. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Smith,  86  SW  970.  27  KyL  811. 

Mass. — McDonough  v.  Boston  El. 
R.  Co.,  208  Mass.  436,  94  NE  809. 

Mo. — McRae  v.  Metropolitan  St  R. 
Co.,  126   Mo.  A.  662,  102  SW  1032. 

N.  Y. — D'Arcy  v.  Westchester  Elec- 
tric R.  Co..  82  App.  Div.  263,  81  NYS 
952. 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co.  v.  Broadhurst,  28  Tex.  Civ.  A. 
630.  68  SW  315. 

[a]  Illustrations^ —  (1)  Where  the 
controller  box  on  an  electric  car  was 
charged  with  electricity  to  such  an 
extent  as  to  endanger  the  safety  of 
passengers  who  might  accidentally 
touch  it,  an  Inference  of  negli- 
gence is  warranted.  South  Covington 
etc.,  R.  Co.  v.  Smith.  86  SW  970,  27 
KyL  811.  (2)  Where  a  passenger  on 
a  street  car  was  injured  by  stepping 
on  an  electrified  metal  plate  in  de- 
fendant's car,  thus  receiving  an  elec- 
tric shock,  the  burden  is  on  de- 
fendant to  show  that  the  presence  of 
the  electricity  could  not  have  been 
detected  and  prevented  by  the  exer- 
cise of  the  highest  degree  of  care. 
McRae  v.  Metropolitan  St.  R.  Co.,  125 
Mo.  A.  662,  102  SW  1032. 

55.  Ky. — Chesapeake,  etc.,  R  Co.  v. 
Morgan,  129  Ky.  731.  112  SW  859; 
Morgan  v.  Chesapeake,  etc.,  R.  Co., 
127  Ky.  433,  105  SW  961.  32  KyL  830, 
15  LRANS  790,   16  AnnCas   608. 

Mo. — Holland  v.  St.  Louis,  etc.,  R. 
Co.,  106  Mo.  A.  117,  79  SW  608. 

Pa. — Dougherty  v.  Pittsburgh  R. 
Co.,  213  Pa.  346,  62  A  926.. 

R.  I. — Murray  v.  Pawtuxet  Valley 
St.   R  Co.,  25   R.  I.  209,   55  A  491. 

Tex. — Galveston,  etc.,  R  Co.  v. 
Young,  45  Tex.  Civ.  A.  430,  100  SW 
993. 

Utah. — Chrlstenaen  v.  Oregon  Short 
Line  R.  Co.,  36  Utah  1ST.  19  P  676, 


20  LRANS  255.  18  AnnCas  1159. 
See   also   cases   supra  notes   61-53. 

[a]  Injury  from  etnOsr. — (1)  Where 
a  passenger  on  a  railroad  train  is 
injured  by  a  red  hot  cinder  from  the 
engine,  the  burden  of  proof  is  on 
the  railroad  company  to  show  that 
the  engine  was  properly  equipped. 
St.  Louis  Southwestern  R.  Co.  v. 
Parks.  40  Tex.  Civ.  A.  480,  90  SW 
348-  St.  Louis  Southwestern  R.  Co.  v. 
Parks,  (Tex.  Civ.  A.)  73  SW  489; 
Texas  Midland  R.  Co.  v.  Jumper.  24 
Tex.  Civ.  A.  671,  60  SW  797.  C2)  But  ' 
it  has  been  held  that  Instructions 
were  erroneous  which  placed  on  de- 
fendant the  burden  of  proving  that 
it  had  selected,  or  exercised  the 
highest  degree  of  care  to  select,  the 
best  spark  arrester  in  use.  Missouri, 
etc.,  R.  Co.  v.  Mitchell.  34  Tex.  Civ. 
A.  394,  79  SW  94.  Well 'known  and 
approved  machinery  and  appliances 
generally  see  supra  I   1374. 

[b]  Where  the  brakes  of  a  street 
oar  rail  to  work  because  of  a  broken 
chain,  and  a  passenger  is  Injured,  the 
presumption  of  negligence  arises 
which  Is  not  overcome  by  evidence 
that  the  brakes  held  on  a  previous 
trip  of  the  car.  Dougherty  v.  Pitts- 
burgh  R.  Co.,   213   Pa.  346,   62  A  926. 

58.  Chicago  Union  Tract.  Co.  ▼. 
Newmiller.  215  111.  383.  74  NE  410 
[aff  116  111.  A.  626];  Brod  v.  St.  Louts 
Transit  Co..  116  Mo.  A.  202.  91  SW 
993;  Lynch  v.  Metropolitan  St.  R. 
Co.,  90  NYS  378:  Houston,  etc.,  R. 
Co.  v.  Roach,  52  Tex.  Civ.  A.  95,  114 
SW  418. 

"The  mere  fact  that  an  explosion 
occurred  on  the  car  is  prima-facle 
evidence  that  it  had  a  negligent 
origin  and  proof  of  such  fact  Imposed 
on  defendant  the  burden  of  showing 
by  evidence  that  the  explosion  was 
not  caused  by  any  breach  of  duty  on 
its  part  but  by  unavoidable  accident." 
Agnew  v..  Metropolitan  St.  R  Co.,  178 
Mo.  A.  1*9.  122.  166  SW  1110. 

•57.  Robinson  v.  New  York  Cent., 
etc.,  R.  Co.,  9  Fed.  877,  20  Blatchf. 
338;  Kelly  v,  Chicago,  etc.,  R.  Co., 
118  Mo.  A.  468,  87  SW  583;  Caldwell 
v.  New  Jersey  Steamboat  Co.,  47  N. 
Y.   282. 

[a]  The  explosion  of  a  boQor  in  a 
steamboat  is  prima  facie  evidence  of 
negligence.  Caldwell  v.  New  Jersey 
Steamboat  Co.,  47  N.  Y.  282. 

58.  111. — Garner  v.  Chicago  Cons. 
Tract.  Co.,   150   111.  A.  14». 

Mass. — Beattie  v.  Boston  El.  R. 
Co.,  201  Mass.  3,  86  NE  920. 

Mo. — Agnew  v.  Metropolitan  St  R. 
Co.,  178  Mo.  A.  119,  166  SW  1110. 

N.  Y. — Paine  v.  Geneva,  etc..  Tract 
Co.,  115  App.  Div.  729.  101  NYS  204; 
German  v.  Brooklyn  Heights  R.  Co.. 
107  App.  Div.  364,  95  NYS  112. 

Wash. — Flrebaugh  v.  Seattle  Elec- 
tric Co.,  40  Wash.  658,  82  P  995,  111 
AmSR   990,   2   LRANS   836  and   note. 

Wis. — Gay  v.  Milwaukee,  etc.,  R. 
Co.,   138   Wis.   348,   120  NW  283. 

[a]  Thus  (1)  where  plaintiff  was 
injured  by  an  explosion  from  the 
controller  on  defendant's  street  car, 
and  the  evidence  of  an  expert  was 
that  the  accident  could  not  have  oc- 
curred from  any  other  cause  than  a 
defect  in  the  condition  of  the  electri- 
cal mechanism  and  equipment  of  the 
car,  and  there  was  no  evidence  to 
warrant  a  finding  that  such  an  acci- 
dent could  have  happened  from  any 
other  cause,  a  case  for  the  applica- 
tion of  the  doctrine  of  res  Ipsa  lo- 
quitur is  presented.  Beattie  v.  Boston 
El.  R.  Co.,  201  Mass.  2,  86  NE  920.  (2) 
Proof  of  injury  to  a  passenger  on  a 
street  car  by  reason  of  an  explosion 
In  the  controller  box  of  a  passing 
car  is  proof,  in  the  absence  of  ex- 
planation by  the  company,  that  the 
Digitized  by  VjCJOy  It 
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vehicle,58  have  been  held  to  make  out  a  prima  facie 
ease  of  negligence  on  the  part  of  the  carrier  unless 
it  is  evident  that  the  explosion  was  such  that  it 
could  not  have  been  prevented  by  that  high  degree 
of  care  required  of  carriers.80 

[v  1434]  dd.  Rebutting  Presumption.  The  pre- 
sumption of  negligence  on  the  part  of  the  carrier, 
arising  from  the  circumstances  of  the  injury  to  a 
passenger,  under  the  doctrine  of  res  ipsa  loquitur, 
is  a  presumption  of  fact  and  not  of  law,  and  al- 
though of  itself  sufficient  to  support  a  verdict  for 
the  passenger,41  it  may  be  rebutted  by  the  carrier, 
in  doing  which  the  burden  is  on  the  carrier  to  show 
that  the  accident  was  inevitable,  or  could  not  have 


been  prevented  by  the  exercise  of  the  required  de- 
gree of  skill  and  care  on  its  part,"2  or  that  it  would 
not  have  occurred  but  for  the  passenger's  own  negli- 
gence.63 Although  it  has  been  held  that  the  carrier 
must  explain  the  cause  of  the  accident  in  order  to 
rebut  the  presumption  of  negligence,64  as  a  general 
rule  the  burden  is  not  on  it  to  furnish  a  satisfactory 
explanation  of  the  cause  of  the  accident,  but  merely 
to  rebut  the  inference  that  it  has  failed  to  use  doe 
care,65  and  it  is  generally  sufficient  if  the  carrier 
produces  sufficient  evidence  to  balance  the  presump- 
tion without  overcoming  it  by  the  preponderance  of 
the  evidence."    But  it  has  been  held  that  the  burden 


accident  arose  from  its  want  of  care, 
when  It  was  shown  that  such  an  ez- 

filoalon  Indicated  a  cause  not  usual 
n  the  ordinary  operation  of  street 
cars.  German  v.  Brooklyn  Heights 
R.  Co..  107  App.  Div.  354,  96  NYS  112. 
(3)  The  sudden  blazing  out  of  flame 
from  the  controller  of  a  trolley  car 
Is  of  an  unusual  and  unexpected 
character  and  such  as  to  bring;  into 
application  the  doctrine  res  ipsa 
loquitur,  in  an  action  for  injuries  to 
a  passengrer  occasioned  by  the  rush 
of  the  passengers  to  get  off  the  car 
immediately  after  the  occurrence,  but 
that  doctrine  merely  raises  a  pre- 
sumption which  yields  readily  to 
evidence.  Garner  v.  Chicago  Cons. 
Tract.  Co.,   150  111.  A-  149. 

[b]  Gross  negligence.. — The  fact 
that  an  explosion  occurs  in  the  con- 
troller box  of  a  street  car  which  up 
to  the  time  of  the  explosion  was  run- 
ning smoothly  is  not,  under  the  doc- 
trine of  res  ipsa  loquitur,  a  showing 
of  gross  negligence  on  the  part  of 
the  operatives  of  the  car.  Martin  v. 
Boston,  etc.,  St.  R.  Co.,  205  Mass.  16, 
91   NE  159. 

[c]  Jumping  from  car. — The  fact 
that  the  passenger  jumped  from  the 
car,  with  a  view  of  saving  himself, 
and  was  injured  does  not  deprive  him 
of  the  right  to  insist  that  proof  of 
the  accident,  the  blowing  out  of  a 
controller,  presumptively  shows  ac- 
tionable negligence  on  the  company's 
part.  Firebaugh  v.  Seattle  Electric 
Co.,  40  Wash.  658,  82  P  996,  111  Am 
SR   990.   2   LRANS    836. 

59.  Hughes  v.  Atlantic  City,  etc., 
R.  Co.,  85  N.  J.  L.  212,  89  A  769,  LRA 
1916A  927;  Wilkie  v.  Bolster,  3  E.  D. 
Smith   (N.  Y.)   327. 

60.  Bigwood  v.  Boston,  etc.,  R 
Co..  209  Mass.  345,  95  NE  751,  35 
LRANS   113. 

61.  Cal. — Bush  v.  Barnett,  96  Cal. 
202     31    P    B 

Mass. — Feital  v.  Middlesex  R.  Co., 
109   Mass.  398,  12  AmR  720. 

N.  Y. — Breen  v.  New  York  Cent., 
etc.,  R  Co.,  109  N.  Y.  297,  16  NE  60, 
4  AmSR  450. 

Tex. — Bonner  v.  Grumbach,  2  Tex. 
Civ.  A.   482,  21   SW  1010. 

Ont. — Thatcher  v.  Great  Western 
R.  Co..  4  U.  C.  C.  P.  543. 

See  also   supra   II    1426-1433. 

63.  U.  8. — New  Jersey  R.,  etc., 
Co.  v.  Pollard.  22  Wall.  341,  22  L.  ed. 
877;  Stokes  v.  Saltonstall.  13  Pet. 
181,  10  L.  ed.  116;  McKinney  v.  Neil, 
16   P.   Cas.   No.    8,865,   1   McLean   540. 

Ala. — Western  R.  Co.  v.  McGraw, 
133  Ala.  220,  62  8  772;  Montgomery, 
etc..  R.  Co.  V.  Mallette,  92  Ala.  209, 
9  S  363. 

Cal. — Bush  v.  Barnett,  96  Cal.  202. 
31  P  2;  Pairchlld  v.  California  Stage 
Co.,  13  Cal.  699;  Walker  v.  Beaumont 
Land,  etc.,  Co..  15  Cal.  A.  726,  115  P 
766. 

Pla. — Seaboard  Air  Line  R.  Co.  v. 
Thompson,  57  Fla.  155,  48  S  760. 

Ga, — Douthitt  v.  Louisville,  etc..  R. 
Co..  136  Ga.  351.  71  SE  470  (con- 
struing Civ.  Code  [1910]  ||  2780. 
2714);  Georgia  R.,  etc.,  Co.  v.  Gille- 
land.  133  Ga.  621.  «6  SE  944:  Mc- 
Ewen  v.  Atlanta  R.  etc..  Co..  120  Ga. 
1003.  48  SE  391:  Yonge  v.  Kinney,  28 
Ga.  111. 


111. — Toledo,  etc.,  R.  Co.  v.  Beggs, 
86  111.  80;  Pittsburgh,  etc.,  R  Co.  v. 
Thompson,  66  111.  138;  Galena,  etc., 
R.  Co.  v.  Yarwood,  17  III.  609,  66 
AmD  682. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Miller,  141  Ind.  533,  37  NE  343: 
Louisville,  etc.,  R.  Co.  v.  Faylor,  126 
Ind.  126,  25  NE  869;  Louisville,  etc' 
R  Co.  v.  Pedtgo,  108  Ind.  481,  8  NE 
627;  Cleveland,  etc..  R.  Co.  v.  Newell, 
104  Ind.  264,  3  NE  836;  Pittsburgh, 
etc.,  R.  Co.  v.  Williams,  74   Ind.  462. 

Kan. — Atchison,  etc.,  R  Co.  v.  El- 
der, 57  Kan.  812,  46  P  310.  . 

Ky. — Central  Pass.  R  Co.  v.  Kuhn, 
86  Ky.  678,  6  SW  441,  9  KyL  726,  9 
AmSR  309'  Louisville,  etc..  R.  Co.  v. 
Rltter,  85  Ky.  368,  3  SW  691,  9  KyL 
22 

La. — Julien  v.  The  Wade  Hampton, 
27  La.  Ann.  377. 

Md.— Stockton  v.  Frey,  4  Gill  406, 
45  AmD  138. 

Mass. — Ware  v.   Gay.  11  Pick.  106. 

Mich. — Congdon  v.  Detroit,  etc.,  R 
Co.,  179  Mich.  175.  146  NW  118. 

Minn. — McLean  v.  Burbank,  11 
Minn.  277.  • 

Miss. — Yazoo,  etc.,  R  Co.  v.  Mes- 
sina, 109  Miss.  143,  67  8  963;  Easley 
v.  Alabama  Great  Southern  R.  Co., 
96   Miss.   896,   60  S  491. 

Mo. — Sharp  v.  Kansas  City  Cable 
R.  Co..  114  Mo.  94,  20  SW  98;  Sawyer 
v.  Hannibal,  etc.,  R  Co.,  37  Mo.  240, 
90  AmD  382;  Agnew  v.  Metropolitan 
St.  R  Co..  178  Mo.  A.  119,  165  SW 
1110:  Kirkpatrlck  v.  Metropolitan  St. 
R  Co..  161  Mo.  A.  515,  143  SW  865; 
Rice  v.  Chicago,  etc.,  R.  Co.,  163  Mo. 
A.  36.  131  SW  374. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb. 
73  Nebr.  136,  102  NW  258,  119  AmSR 
879;  Spellman  v.  Lincoln  Rapid  Tran- 
sit Co.,  36  Nebr.  890,  55  NW  270,  38 
AmSR  763,  20  LRA  316. 

N.  Y. — Curtis  v.  Rochester,  etc,  R. 
Co.,  18  N.  Y.  534,  75  AmD  258;  Bowen 
v.  New  York  Cent.  R."  Co.,  18  N.  Y. 
408,  72  AmD  629;  Paine  v.  Geneva, 
etc.,.  Tract.  Co.,  116  App.  Div.  729, 
101  ftYS  204;  Brehm  v.  Great  West- 
ern R.  Co.,  34  Barb.  266;  Holbrook  v. 
Utica,  etc.,  R.  Co.,  16  Barb.  113  [aft 
12  N.  Y.  236,  64  AmD  602];  Wilkie  v. 
Bolster,  3  E.  D.  Smith  327:  Brum- 
berger  v.  Jollne,  125  NYS  619:  Bial 
v.  Interurban  St.  R.  Co.,  90  NYS  434. 

Or. — Goss  v.  Northern  Pac.  R.  Co., 

48  Or.  439,  87  P  149. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
250  Pa.  487,  95  A  590;  O'Connor  v. 
Scranton  Tract.  Co.,  180  Pa.  444,  36 
A  866;  Pittsburg,  etc.,  R.  Co.  v. 
Pillow,  76  Pa.  610,  18  AmR  424; 
Meier  v.  Pennsylvania  R.  Co.,  64  Pa. 
225.  8  AmR  581;  Sullivan  v.  Phila- 
delphia, etc.,  R.  Co..  30  Pa.  284,  72 
AmD  698;  Lalng  v.  Colder.  8  Pa.  479, 

49  AmD  633;    Reading  City  Pass.  R. 
Co.  v.  Eckert,  2  Pa.  (fas.  31,  4  A  530. 

S.  C. — Shelton  v.  Southern  R.  Co., 
86   S.  C.   98.   67   SE  899. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Laurlcella,  87  Tex.  277,  28  SW  277, 
47   AmSR  103. 

Va. — Roanoke  R„  etc.,  Co.  v.  Ster- 
rett,  111  Va.  293,  68  SE  998;  Balti- 
more, etc.,  R.  Co.  v.  Wlghtman,  29 
Gratt.  (70  Va.)  431;  Parish  v.  Relgle, 
11  Oratt.  (62  Va.)  697,  62  AmD  666 
and  note. 


Eng. — Carpue  v.  London,  etc.,  R. 
Co..  5  Q.  B.  747.  48  ECL  747.  114 
Reprint  1431;  Skinner  v.  London,  etc  . 
R.  Co..  5  Exch.  787,  156  Reprint  145; 
Great  Western  R  Co.  v.  Faweett  i 
Jur.  N.  S.  339. 

Que. — Germain  v.  Montreal,  etc 
R.  Co..  6  L.  C.   172. 

Particular  applications  of  tarda 
on  oarrler  see  supra  ||  1428-1432. 

63.  City,  etc.,  R.  Co.  V.  Svedborr. 
20  App.  (D.  C.)  543  [aft  194  U.  S.  201. 
24  SCt  656,  48  L.  ed.  9351;  Louisville, 
etc.,  R.  Co.  v.  Ritter.  86  Ky.  361.  J 
SW  591.  9  KyL  22:  Lincoln  Tract 
Co.  v.  Webb,  73  Nebr.  136,  102  NW 
268.    119   AmSR   879. 

Contributory  negllgene*  generally 
see  infra  }{   1481-16Z8. 

64.  St.  Louis,  etc.,  R.  Co.  v. 
Mitchell,  67  Ark.  418.  21  SW  883; 
Burke  v.  State,  84  Misc.  558,  119 
NYS    1089. 

66.  Fla.-r-Seaboard  Air  Line  R. 
Co.  v.  Thompson,  67  Fla.  165.  48  S 
750. 

111. — Garner  v.  Chicago  Cons.  Tract 
Co..    150   111.   A.   149. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Jones,  108  Ind.  551,  9  NE  476.  Com- 
pare Cleveland,  etc.,  R.  Co.  v.  Hadlej. 
40  Ind.  A.  73.  82  NE  1015  [all  170 
Ind.  204.  82  NE  1025.  84  NE  13,  IS 
LRANS  527.  16  AnnCas  1]  (holding 
that,  where.  In  an  action  against  a 
carrier  for  Injury  to  a  passenger 
caused  by  a  car  window  sash  falling, 
plaintiff  made  out  a  prima  facie 
case,  the  carrier  had  the  burden  of 
showing  all  the  collateral  facts 
necessary  to  explain  the  cause  of 
the  accident  and  of  showing  proper 
diligence  In  maintaining  the  car  and 
appliances  in  a  safe  condition). 

Iowa. — Tuttle  v.  Chicago,  etc,  R. 
Co..  48  Iowa  236. 

Minn. — Eldridge  v.  Minneapolis, 
etc.,  R.  Co..  32  Minn.  253.  20  NW  151. 

Eng. — Hammaok  v.  White,  11  C. 
B.  NT  S.  688,  103  ECL  588.  142  Re- 
print 926. 

66.  Cal. — Patterson  v.  San  Fran- 
cisco, etc.,  Electric  R.  Co.,  147  Cal. 
178.   81  P  681. 

111. — Illinois  Cent  R  Co.  v.  Roths- 
child, 134  111.  A.  604;  Elgin,  etc 
Tract.  Co.  v.  Hench,  132  111.  A.  611; 
Chicago,  etc..  Tract.  Co.  v.  Leonard. 
126  111.  A.  189. 

Mich. — Sewell  v.  Detroit  United  R 
Co.,  158  Mich.  407.  123  NW  2. 

Nebr. — Lincoln  Tract  Co.  t.  Shep- 
herd, 74  Nebr.  269.  104  NW  882.  107 
NW  764. 

R.  I. — Murray  v.  Pawtnxet  Valley 
St.  R.  Co..   25  R.   I.    209.   55  A  4)1. 

Tex. — Ft.  Worth,  etc,  R  Co.  t. 
Day.  60  Tex.  Civ.  A.  407,  111  SW 
663. 

Utah. — Chrlstensen  v.  Oregon 
Short  Line  R.  Co..  35  Utah  137.  M 
P  676.  20  LRANS  265,  18  AnnCas 
1169. 

Wis. — Gay  v.  Milwaukee  Electric 
R.  etc..  Co..  138  Wis.  348.  120  NW 
283. 

[a]  Explosion  of  controller.— 
Proof  that  the  controller  of  a  street 
car  may  explode  without  any  negli- 
gence of  the  company  meets  the 
prima  facie  case  of  negligence  es- 
tablished by  the  proof  of  the  explo- 
sion of  the  controller  and  resulting 
injury  to  a  passenger.     Gay  v.  Mil- 
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is  on  the  carrier  to  overcome  the  presumption  of 
negligence  to  the  satisfaction  of  the  jury,67  and  that 
proof  that  the  accident  happened  from  some  inex- 
plicable cause,6*  or  that  the  probabilities  arc  equal 
that  the  accident  did  or  did  not  result  from  the 
carrier's  negligence,68  does  not  satisfy  the  burden  of 
proof  to  show  freedom  from  negligence. 

[$  1436]  (c)  Elevator  Oases.  *A.  passenger  injured 
on  an  elevator  has  the  burden  of  proving  negligence 
on  the  part  of  the  carrier  or  the  operator  of  the 
elevator  causing  his  injury;70  but  where  he  proves 
the  fact  of  his  injury  from  an  accident  which  in  the 
usual  course  of  events  would  not  have  happened 
if  due  care  had  been  used,  a  prima  facie  case,  under 

waukee  Electric  R..  etc..  Co.,  138  Wis. 
348.  120  NW  283. 

Welch*  and  ■ufltoienoy  of  evldenoe 
frooaerally  see  infra  Ji   1460-1452. 

87.  Atkinson  v.  Brantley,  15  Oa.  A. 
129,  82  SB  773;  Missouri,  etc.,  R.  Co. 
v.  Vandlvere.  42  Okl.  427,  141  P  799. 

68.  Muskogee  Electric  Tract.  Co. 
v.   Eaton,  (Okl)  1B2  P  1109. 

69.  Weber  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  151  NW  852;  Easley  v.  Ala- 
bama Great  Southern  R.  Co.,  96  Miss. 
396.  50  S  491. 

70.  Monahan  v.  Equitable  L.  Ins. 
Co.,  (Iowa)  166  NW  994:  Cooper  v. 
Century  Realty  Co.,  224  Mo.  709, 
123    SW    848;    Grlffen   v.    Manlee.    36 


the  doctrine  of  res  ipsa  loquitur,,  is  made  out,  and 
it  is  then  incumbent  on  defendant,  in  order  to  pre- 
vent a  recovery,  to  show  that  the  accident  was  not 
due  to  negligence  on  its  part,71  or  that  the  pas- 
senger's contributory  negligence  caused  the  injury.7* 
Trje  fact  of  the  falling  of  an  elevator  while  being 
operated  as  a  carrier  of  passengers  is  presumptive 
evidence  of  either  negligence  in  its  operation  or 
that  it  was  out  of  repair  or  faultily  constructed, 
and  throws  on  the  owner  the  burden  of  showing 
freedom  from  negligence,73  but  he  has  not  the  bur- 
den of  explaining  how  it  fell.74  It  has  been  held 
that  where  an  elevator  suddenly  drops  about  four 
feet  causing  a  person  who  is  entering  to  fall  against 


Misc.  364.  73  NTS  559  [aft  74  App. 
Dlv.  371.  77  NYS  626  (aft  174  N.  T. 
505,   66  NE  1109)1. 

71.  Cal. — Worden  v.  Central  Fire- 
proof Bldg.  CO..  172  Cal.  94,  155  P 
839;  Treadwell  v.  Whlttler,  80  Cal. 
674.  22  P  266,  13  AmSR  175,  5  LRA 
498. 

Ga. — Helmly  v.  Savannah  Office 
Bldg.  Co..  13  Ga  A.  498,  79  SE  364. 

111. — Pontius  v.  Commercial  Nat. 
Safe  Deposit  Co.,  187  111.  A.  20;  An- 
derson Art  Co.  v.  Greenburg,  118  111. 
A.  220. 

Iowa. — Monahan  v.  Equitable  L. 
Ins.   Co..   156   NW   994. 

Mass. — Shattuck  v.  Rand,  142  Mass. 
83,   7  NE  43. 

Minn. — Goodsell  v.  Taylor,.  41 
Minn.  207.  42  NW  873,  18  AmSR  700. 
4   LRA  673. 

Mo. — Orcutt  v.  Century  Bldg.  Co., 
214  Mo.  35.  112  SW  632;  Anderson  v. 
American  Sash,  etc.,  Co.,  (A.)  182 
SW  819;  Chambers  v.  Kupper-BenBon 
Hotel  Co..  154  Mo.  A.  249,  134  SW  45. 

Nebr. — Wagner  v.  Farmers',  etc., 
Ins.  Co..  90  Nebr.  463,  133  NW  650. 

N.  T. — Harvey  v.  Proctor,  158  App. 
Dlv.  139,  142  NTS  768;  Hubener  v. 
Helde.  73  App.  Dlv.  200,  76  NTS 
768;  Gage  v.  Waldorf  Astoria  Hotel 
Co..  90  Misc.  331.   162  NTS   1019. 

Qr. — Kelly  v.  Lewis  Inv.  Co.,  66 
Or.  1,  133  P  826,  AnnCasl915B  568. 

"The  doctrine  of  res  Ipsa  loquitur 
applies  to  a  passenger  elevator.  The 
plaintiff  was  only  called  upon  to  show 
that  he  was  Injured  by  the  rapid  de- 
scent and  sudden  stopping  of  the 
elevator  and  that  the  elevator  was 
under  the  control  and  management 
of  the  defendant.  When  he  had  made 
such  proof  he  had  made  but  a  case 
presumptively  showing  negligence  on 
the  part  of  the  defendant.  The  bur- 
den then  devolved  upon  the  defend- 
ant to  show  that  it  was  not  guilty 
of  negligence  for  which  it  could  be 
charged.  Worden  v.  Central  Fire- 
Proof  Bldg.  Co..  172  Cal.  94.  96.  166 
P  839. 

"The  relation  between  the  owner 
and  manager  of  an  elevator  for  pas- 
sengers and  those  carried  in  it  is 
similar  to  that  between  an  ordi- 
nary common  carrier  of  passengers 
and  those  carried  by  him.  The  same 
reason  exists  for  requiring  on  the 
part  of  the  owner  the  utmost  human 
care  and  foresight,  and  for  making 
him  responsible  for  the  slightest  de- 
gree of  negligence,  and  also,  in  case 
of  injury  by  the  breaking  or  giving 
way  of  an  elevator,  for  putting  on 
him  the  onus  of  proving  that  it  was 
through  no  fault  or  neglect  of  his. 
The  rule  as  to  care  applied  by  the 
court   below   was  within    this  rule." 


Goodsell  v.  Taylor,  41  Minn.  207.  209, 
42  NW  873,  16  AmSR  700,  4  LRA 
678. 

"Where,  from  the  relation  of  the 
parties  and  the  manner  of  the  ac- 
cident, it  appears  that  an  instrumen- 
tality causing  an  injury  was  at  the 
time  controlled  by  the  defendant,  and 
that  the  casualty  was  such  as  In 
the  usual  course  of  events  would  not 
have  occurred  if  those  who  managed 
the  thing  had  used  proper  care,  evi- 
dence of  the  injury  and  of  the  inci- 
dents accompanying  and  tending  to 
produce  the  hurt  lnferentlally  shows 
that  the  accident  arose  from  the 
want  of  requisite  care.  That  is,  by 
establishing  a  condition  of  surround- 
ing and  limiting  circumstances  whose 
existence  forms  an  antecedent  from 
which  the  principal  fact  of  negli- 
gence may  be  deduced  sufficient  to 
create  a  prima  facie  case,  requiring 
the  defendant,  who  evidently  had  a 
better  opportunity  to  know  the 
cause  of  the  harm,  if  he  would  avoid 
an  adverse  judgment  based  on  such 
state  of  the  case,  to  offer  evidence 
tending  to  overcome  the  deduction 
which  the  reason  of  the  jury  makes 
from  the  facts  and  circumstances  so 
established."  Kelly  v.  Lewis  Inv. 
Co..  66  Or.  1.  4,  183  P  826,  AnnCas 
1915B  568. 

[a]  Presumption  from  Injury—- 
An  injury  to  a  passenger  on  a  pas- 
senger elevator  raises  a  presumption 
of  the  negligent  failure  of  the  owner 
of  the  elevator  to  exercise  the  ordi- 
nary diligence  required  of  him. 
Helmly  v.  Savannah  Office  Bldg.  Co., 
13  Ga.  A.  498.  78  SE  364;  Pontius 
v.  Commercial  Nat.  Safe  Deposit  Co., 
187  111.  A.  JO  (failure  to  make  In- 
spection) ;  Burdette  v.  Chicago  Au- 
ditorium Assoc,  166  111.  A.  186;  Mona- 
han v.  Equitable  L.  Ins.  Co.,  (Iowa) 
156    NW   994. 

[b]  She  fact  that  an  elevator  ihot 
upward  after  it  had  reached  the  main 
floor,  and  while  plaintiff  was  at- 
tempting to  alight  from  it,  is  of 
itself  evidence  of  want  of  care  and 
mismanagement  In  its  operation. 
Franklin  Printing,  etc.,  Co.  v. 
Behrens.  80  111.  A.  313  faff  181  111. 
340.  64  NE  896];  Harvey  v.  Proctor, 
158  App.  Dlv.  139,  142  NTS  769 
(holding  that,  where  there  is  no  evi- 
dence as  to  the  acts  of  the  operator 
of  an  elevator  which,  while  in  good 
working  condition,  suddenly  moved 
upward  while  plaintiff  was  attempt- 
ing to  enter  it  and  then  descended  on 
his  foot,  it  will  be  presumed,  in  the 
absence  of  an  explanation,  that  the 
operator   was   negligent). 

re]  Where  a  passenger  elevator 
refosed  to  stop,  but  continued  to  the 
top  of  the  shaft,  where  the  hoisting 
cables  parted,  causing  the  car  to 
fall  and  thus  Injuring  a  passenger, 
a  presumption  of  negligence  arose 
establishing  a  prima  facie  case  for 
the  passenger.  Dlepenbrock  v.  Wove 
Realty  Co..  128  App.  Dlv.  888,  112 
NTS  539;  Keller  v.  Wove  Realty  Co., 
128  App.  Dlv.   154.   112  NTS   638. 

~d]        Additional  safeguards. — 

ere  plaintiff's  intestate  was  in- 
jured in  an  elevator,  plaintiff  was 
under  no  burden  to  prove  that  a 
guard  in  common  use.  In  addition  to 
the  guards  used  by  defendant,  was 
practicable.  Monahan  v.  Equitable 
L.   Ins.  Co..   (Iowa)    166   NW   994. 


Whe 


fe]  Evldenoe  in  rebuttal  hold 
snmolent. — Where,  in  an  action  for 
injuries  to  an  elevator  passenger,  de- 
fendant shows  by  a  mechanician  in 
charge  of  the  elevator  his  dally  in- 
spection thereof  and  the  machinery, 
and  experts  showed  that  they  had 
made  inspection  at  reasonable  Inter- 
vals, with  a  view  to  certifying  to  the 
sufficiency  and  structural  soundness 
of  the  elevator,  the  evidence  over- 
comes the  inference  of  negligence  of 
defendant  in  maintaining  unsuitable 
or  defective  appliances.  Cohen  v. 
Farmers'  L  &  T.  Co..  70  Misc.  648, 
127  NTS   561. 

78.  Cooper  v.  Century  Realty  Co., 
224  Mo.   709,  123   SW  848. 

Contributory  negligence  generally 
see  Infra  85  1481-1528. 

73.  Cal. — Treadwell  v.  Whittier, 
80  Cal.  574,  22  P  266,  13  AmSR  176,  6 
LRA   498. 

111.— Stelskal  v.  Field.  238  111.  92. 
87  NE  117  [aft  142  111.  A.  154]; 
Springer  v.  Ford,  18!)  III.  430,  69  NE 
963,  82  AmSR  464.  52  LRA  930  [aff  88 
111.  A.  5291;  Hartford  Deposit  Co.  v. 
Sollltt.  172  111.  222,  50  NE  178,  64 
AmSR   35    [alt   70   111.   A.    16*]. 

Ind. — National  Biscuit  Co.  v.  Wil- 
son,   (A.)    78   NE  251. 

Minn. — Goodsell  v.  Taylor.  41  Minn. 
207.  42  NW  873,  16  AmSR  700,  4 
LRA  673. 

Mo. — Orcutt  v.  Century  Bldg.  Co.. 
214  Mo.  35.  112  SW  532. 

N.  T. — Klein  v.  Fraser.  1*9  App. 
Div.  812.  165  NTS  848;  Harris  v. 
Guggenheim,  154  App.  Div.  289,  138 
NTS  1037;  Gage  v.  Waldorf  Astoria 
Hotel  Co.,  90  Misc.  331,  152  NTS 
1019;  Cohen.v.  Farmers'  L.  &  T.  Co., 
70  Misc.    548,   127   NTS   661. 

Or. — Kelly  v.  Lewis  Inv.  Co.,  66  Or. 
1,  133  P  826,  AnnCasl915B  568. 

R.  I. — Edwards  v.  Manufacturers' 
Bldg.  Co.,  27  R.  I.  248,  61  A  646,  114 
AmSR  37.  2  LRANS  744  and  note, 
8  AnnCas  974. 

Wis. — Dibbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69,  147  NW  3,  148  NW 
1096,  LRA1915D  305,  312,  AnnCas 
1916E  924. 

[a]  Thus  a  person  injured  through 
the  fall  of  a  hydraulic  elevator  in 
which-  he  was  being  carried  as  a 
passenger  need  only  prove  that  he 
sustained  Injury  by  the  breaking  of 
the  machinery  by  which  he  was  car- 
ried, and  that  such  machinery  was 
under  the  control  and  management  of 
defendants,  in  order  to  make  a  case 
raising  a  presumption  of  negligence  ' 
on  the  part  of  defendants;  he  is  not 
bound  to  prove  what  constituted  the. 
fault  or  negligence  of  defendants; 
the  burden  Is  then  thrown  on  de- 
fendants to  show  that  they  were  not 
guilty  of  negligence  by  proof  that 
the  injury  was  caused  by  inevitable 
casualty,  or '  proof  of  any  fact  re- 
lieving defendants  from  responsi- 
bility. Treadwell  v.  Whittier,  80  Cal. 
674,  22  P  266,  13  AmSR  175,  6  LRA 
498. 

[b]  Device  falling  to  act. — That  a 
safety  device  or  catch  to  prevent  an 
elevator  from  falling  falls  to  act  in 
an  emergency  tends  to  establish  neg- 
ligence on  the  part  of  the  owner  un- 
der the  rule  of  res  ipsa  loquitur. 
National  Biscuit  Co.  v.  Wilson.  (Ind. 
A.)    78   NE   251. 

74.  Klein  v.  Fraser,  169  App.  Dlv. 
812.   156   NTS   848;   Gage  v.   Waldorf 
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and  injure  another  person  who  is  a  passenger  in  the 
.ear,  and  there  is' no  showing  why  it  drops  or  that 
it  is  defective,  or  of  any  previous  trouble,  or  that 
the  operator  was  incompetent,  or  that  the  usual  pre- 
cautions were  wanting,  there  is  no  negligence  on 
the  part  of  the  owner. 

[$  1436]  (3)  Relation  of  Carrier  and  Passenger. 
The  burden  is  on  plaintiff  to  prove  that  he  was  a 
passenger,  and  as  such  was  being  rightfully  trans- 
ported at  the  time  of  the  accident,7*  although  dur- 
ing the  trial  there  is  no  suggestion  of  a  denial  of 
that  fact.77  This  burden,  however,  is  aided  by  the 
presumption  that  a  person  traveling  in  a  railroad 
car,  or  other  public  conveyance  used  for  passenger 
carriage,  and  who  is  not  connected  with  the  carrier 
as  employee,  is  presumed  to  be  there  lawfully  as  a 
passenger.78  But  such  presumption  does  not  arise 
where  there  is  evidence  that  the  person  was  riding 


on  the  train  as  a  trespasser,7*  as  where  he  was  rid- 
ing upon  a  car,  or  part  of  the  train,  not  intended 
for  the  accommodation  or  use  of  passengers;80  nor 
is  there  any  presumption  that  one  riding  in  the  pri- 
vate vehicle  of  another  is  being  carried  as  a  pas- 
senger for  hire.81  Evidence  that  plaintiff  was  riding 
on  a  ticket  purchased  at  defendant's  ticket  office 
and  at  the  time  of  Jhe  accident  was  a  passenger  on 
defendant's  train  which  was  being  operated  over 
its  railroad  is  prima  facie  proof  that  the  train  was 
being  operated  by  and  in  charge  of  defendant's 
employees.88  / 

A  person  on  a  freight  train  carrying  passengers 
is  presumed  to  be  thereon  as  a  passenger,83  par- 
ticularly where  it  is  required  by  statute  that  local 
freight  trains  Shall  carry  passengers.84  But  ordi- 
narily one  riding  on  a  train  used  for  conveying 
freight  exclusively,8*  or  on  a  freight  car  of  a  mixed 


Astoria.  Hotel  Co.,  SO  Misc.  331.  152 
NYS  1019. 

76.  Elsey  v.  J.  L.  Hudson  Co., 
(Mich.)  155  NW  377,  LRA1916B 
1284. 

76.  Ala. — Birmingham  R„  etc., 
Co.  v.  Washington,  192  Ala.  617,  69 
8  66;  Birmingham  R.,  etc.,  Co.  v. 
McCurdy,  172  Ala.  488.  65  S  616; 
Alabama  City,  etc.,  R.  Co.  v.  Bates, 
149  Ala.  487,  43  S  98. 

111. — Carroll  v.  Chicago  City  R.  Co., 
180  111.  A.  309;  Kulplnsky  v.  Samp- 
sell,  145  111.  A.  242;  Chicago,  etc.,  R. 
Co.  v.  Huston,  95  111.  A  360  [aft  196 
111.   480,   63   NE  1028]. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Harmon,  64  SW  640.  23  KyL  871. 

Mo. — Reisenleiter  v.  St.  Louis 
United  R.  Co..  155  Mo.  A.  89,  134  SW 
11. 

Mont: — Hosklns  v.  Northern  Pac. 
R.  Co.,  39  Mont.  394.  102  P  988. 

Nebr. — Lincoln  Tract.  Co.  v.  Webb, 
73  Nebr.  136,  102  NW  258,  119  AmSR 
879. 

Tex. — Missouri,  etc..  R.  Co.  v.  Huff, 
98  Tex.  110,  81  SW  525  [rev  (Civ.  A.) 
78  SW  2491;  Texas,  etc.,  R.  Co.  v. 
Black,  87  Tex.  160,  27  SW  118. 

Utah. — Utah-Schuyler  v.  Southern 
Pac.  Co.,  37  Utah  581.  109  P  458  [reh 
den  37  Utah  612,  109  P  1025]. 

[a]  Postal  olexfe— (l)  Where.  In 
an  action  by  a  railroad  postal  clerk 
for  injuries  incurred  when  he  was  off 
duty,  caused  by  the  derailment  of  a 
train,  plaintiff  elected  to  rest  his  case 
without  offering  any  testimony  as  to 
the  cause  of  the  derailment,  the  bur- 
den was  on  htm  to  prove  that  he  was 
a  passenger,  and  it  was  Incumbent  on 
him  to  show  either  that  defendant 
was  under  a  specific  contractual  or 
statutory  obligation  to  the  govern- 
ment to  carry  him  in  the  mail  car 
where  he  was  at  the  time,  or  that 
defendant  recognized  the  request  for 
transportation   embodied  in  a  photo- 

fraph  commission,  relating  to  his 
ransportation  when  he  was  off  duty. 
Hosklns  v.  Northern  Pac.  R.  Co.,  39 
Mont.  394,  102  P  988.  (2)  But  where 
a  railroad  postal  clerk  was  in  charge 
of  the  mail  at  the  time  he  was  in- 
jured, the  burden  of  proving  that  he 
was  a  passenger  would  not  rest  on 
htm.  as  Rev.  St.  9  4000  (U.  S.  Comp. 
St.  [1901]  p  2719),  imposes  on  rail- 
way companies  carrying  mall  the 
duty  to  carry  also,  without  extra 
compensation,  the  person  In  charge 
thereof.  Hosklns  v.  Northern  Pac. 
R.  Co.,  supra.  (3)  In  an  action  for 
the  death  of  a  railroad  mail  clerk,  the 
burden  of  proving  that  deceased  was 
in  the  discharge  of  his  official  duties 
at  the  time  of  the  accident  In  which 
he  was  killed  is  on  plaintiff.  Schuy- 
ler v.  Southern  Pac.  Co..  37  Utah  581, 
109  P  458  [reh  den  37  Utah  612,  109 
P  1025]. 

[b]  One  who  attempts  to  ride  on 
a  nontransferable  pass  issued  to  an- 
other has  the  burden  of  showing  that 
he  was  accepted  by  the  carrier  as  a 
passenger.  Beard  v.  International, 
etc.,  R.  Co.,  (Tex.  Civ.  A.)  171  SW 
663.  


77.  Birmingham  R.,  etc.,  Co.  v. 
McCurdy,    172   Ala.    488,    55   S   616. 

78.  U.  S. — Lydon  v.  Robert  Smith 
Ale  Brewing  Co.,  133  Fed.  830; 
Bryant  v.  Chicago,  etc.,  R.  Co.,  S3 
Fed.  997.  4  CCA  146. 

Cal. — Peo.  v.  Douglass,  87  Cal.  281, 
26  P  417;  Bond  v.  San  Francisco 
United  R.  Co.,  24  Cal.  A.  157,  140  P 
982. 

Colo. — Atchison,  etc.,  R.  Co.  v. 
Headland.  18  Colo.  477.  33  P  185,  20 
LRA  822. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Tap- 
ley,  144  Ga.  453.  87  SE  472,  LRa 
1916C  1020. 

Ind. — Louisville,  etc..  R.  Co.'  v. 
Thompson.  107  Ind.  442,  8  NE  18,  9 
NE  357,  57  AmR  120. 

Mass. — Gray  v.  Boston,  etc.,  R.  Co., 
168  Mass.  20,  46  NE  397. 

Mo. — Anderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  93  SW  394.  113  Am 
SR  748. 

N.  Y. — Buffett  v.  Troy,  etc.,  R.  Co., 
40  N.  T.  168. 

Pa. — Creed  v.  Pennsylvania  R.  Co., 
86  Pa.  139,  27  AmR  693;  Pennsylvania 
R.  Co.  v.  Books,  67  Pa.  339,  98  AmD 
229. 

S.  C. — Iseman  v.  South  Carolina, 
etc.,  R.  Co.,  52  S.  C.  666,  30  SE  488. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Wil- 
liams, 91  Tex.  265.  42  SW  855  [rev 
(Civ.  A.)   40  SW  350]. 

W.  Va. — Gillingham  v.  Ohio  River 
R.  Co.,  36  W.  Va.  588,  14  SE  242,  29 
AmSR  827,   14   LRA   798. 

[a]  Parson  at  station. — In  an  ac- 
tion for  Injuries  received  by  plaintiff 
while  in  the  entrance  for  passengers 
to  defendant's  station,  testimony  that 

Flaintiff  had  traveled  over  the  road 
or  fifteen  years,  and  that  after  the 
accident  she  was  helped  to  the  wait- 
ing room  for  ladies,  and  took  the 
train  for  home,  warrants  an  Infer- 
ence that  she  was  within  defendant's 
implied  Invitation  to  enter  the  place, 
and  was  a  passenger.  Gray  v.  Bos- 
ton, etc.,  R.,  168  Mass.  20,  46  NE  397. 

[b]  Presumption  that  holder  of 
pass  is  employee. — The  fact  that  the 
issuance  of  a  pass  to  a  person  would 
be  unlawful  if  he  were  not  an  em- 
ployee of  the  carrier  issuing  the 
same  ralseB  the  presumption  that  he 
is  such  an  employee,  and  not  a  pas- 
senger. Gill  v.  Erie  R.  Co..  151  App. 
DIv.    131.    135    NTS    365    [rearg    den 

162  App.  DIv.  904,  136  NTS  1135]. 

79.  Southerland  v.  Texas,  etc.,  R. 
Co..  (Tex.  Civ.  A.)   40  SW  193. 

80.  Ark. — Prescott,.  etc.,  R.  Co.  v. 
Hopkins,  122  Ark.  168,  182  SW  551. 

Cal. — Peo.  v.  Douglass,  87  Cal.  281, 
25  P  417. 
Ind. — Pennsylvania    Co.    v.    Coyer, 

163  Ind.  631,  72  NE  876. 

Iowa. — Fitzgibbon  v.  Chicago,  etc., 
R.  Co..  108  Iowa  614.  79  NW  477. 

La. — Snyder  v.  Natchez,  etc..  R.  Co., 
42  La.  Ann.  302,  7  S  582. 

Nebr. — Kadner  v.  Omaha,  etc.,  R. 
Co..  97  Nebr.  678,  151  NW  169. 

N.  C. — McGraw  v.  Southern  R.  Co., 
135  N.  C.  264,  47  SE  768. 

S.  C. — Iseman  v.  South  Carolina, 
etc.,  R.  Co..  52  S.  C.  566,  30  SE  488. 


Tex. — Prince  v.  International,  etc.. 
R.  Co.,  64  Tex.  144. 

[a]  On  hand  oar,— The  presump- 
tion Is  that  one  riding  on  a  hand  car 
Is  not  legally  a  passenger,  and  It 
rests  on  him,  under  all  the  circum- 
stances of  the  case,  to  rebut  the>  pre- 
sumption. Willis  v.  Atlantic,  etc..  R. 
Co..  120  N.  C.  608,   26  SE  784. 

[b]  Exclusive  trains. — Railroad 
companies  have  the  right  to  run 
trains  which  do  not  carry  passengers, 
or  to  run  trains  for  a  particular  per- 
son, or  for  a  particular  class  of  per- 
sons, and  If  one  boards  such  a  train 
with  notice  of  Its  character  he  Is  not 
presumptively  a  passenger.  Whether 
he  should  be  treated  as  a  passenger 
or  not  depends  on  the  circumstances 
of  each  particular  case.  Fitzgibbon 
v.  Chicago,  etc.,  R.  Co.,  108  Iowa  614. 
79   NW  477. 

[c]  Work  trains. — (1)  All  persons 
are  required  to  take  notice  that  rail- 
road work  trains  are  not  Intended 
for  the  transportation  of  passengers, 
and  to  recover  for  Injuries  to  a  per- 
son while  traveling  on  such  train  It 
must  be  shown  that  he  was  right- 
fully there,  and  that  the  company 
owed  him  the  duty  of  carrying  him 
safely.  Prescott,  etc.,  R  Co.  v.  Hop- 
kins, 122  Ark.  168,  182  SW  551;  Penn- 
sylvania Co.  v.  Coyer,  163  Ind.  631,  72 
NE  875.  (2)  A  person,  not  an  em- 
ployee, riding  on  a  work  train  in  vio- 
lation of  a  rule  forbidding  the  carry- 
ing of  passengers  on  work  trains.  Is 
presumed  to  be  a  trespasser,  and  this 
presumption  is  not  overcome  by 
proof  of  any  number  of  former  tres- 
passers having  ridden  thereon.  In- 
ternational, etc.,  R.  Co.  V.  Mjnnf 
(Tex.  Civ.  A.)  58  SW  548. 

[dl  On  crowded  ear. — A  person 
standing  on  the  steps  of  a  moving 
street  car,  without  being  able  to  se- 
cure a  seat  or  standing  room  within. 
Is  presumed  to  be  there  with  the  con- 
sent of  those  In  charge  of  the  car. 
Kadner  v.  Omaha,  etc.,  St.  R.  Co.,  97 
Nebr.  678,  151   NW  169. 

[e]  On  platform*— Where  a  per- 
son Is  found  on  the  platform  of  a 
mall  car  or  on  some  other  car  not  in- 
tended for  the  accommodation  or  use 
of  passengers,  no  such  conclusion  as 
that  he  was  a  passenger  could  be 
legitimately  drawn.  Peo.  v.  Doug- 
lass. 87  Cal.  281,  25  P  417. 

81.  Lydon  v.  Robert  Smith  Ale 
Brewing  Co.,  133  Fed.   830. 

83.  Lake  Erie,  etc.,  R.  Co.  v.  De- 
long,   109  111.  A.   241. 

83.  Ala. — Georgia  Pac.  R  Co.  v. 
Love,  91  Ala.  432,  8  S  714,  24  AmSR 
927. 

Ind. — Woolery  v.  Louisville,  etc., 
R.  Co..  107  Ind.  381,  8  NE  226. 

Mo. — Norton  v.  St.  Louts,  etc.,  R 
Co..  40  Mo.  A.   642. 

Tex. — Prince  v.  International,  etc 
R  Co..  64  Tex.  144. 

Va. — Southern  R.  Co.  v.  Dawson. 
98  Va.   577,  36   SE  996. 

84.  Kruse  v.  St.  Louis,  etc..  R. 
Co..  97  Ark.   137.  133  SW  841. 

88.  Dysart  v.  Missouri,  etc,  R 
Co.,  122  Fed.  228,  58  CCA  592;  Purple 
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train,  is  presumed  not  to  be  a  passenger,  and  he  has 
the  burden  of  showing  special  circumstances  to  re- 
but this  presumption. 

As  between  connecting  carriers,  where  a  passen- 
ger buys  what  purports  to  be  a  through  ticket  frond 
the  first  carrier,  he  will  be  presumed  to  be  under 
such  carrier's  care  during  the  whole  trip,  and  the 
burden  is  on  such  carrier  to  show  otherwise.87 

Rebutting  presumption.  The  presumptions  as  to 
the  relation  of  passenger  and  carrier,  arising  from 
the  manner  in  which  a  person  is  traveling,  are 
merely  presumptions  of  fact,  and  may  of  course  be 


rebutted  by  the  carrier  or  the  passenger.88 

[$  1437]  b.  Admissibility  of  Evidence88— (1)  In 
General.  The  rules  governing  the  competency,  rele- 
vancy, and  materiality  of  evidence  in  civil  actions 
generally  apply  in  an  action  by  a  passenger  for 
personal  injuries.90  Subject  to  these  rules,  any 
evidence  is  admissible  which  tends  to  show  the 
situation  of  the  parties  and  the  circumstances 
immediately  attending  the  accident  or  injury,91  but 
evidence  that  is  irrelevant,  immaterial,  or  incompe- 
tent is  of  course  inadmissible.93 
Report  of  accident.    It  has  been  held  that  where 


v.  Union  Pac.  R.  Co.,  114  Fed.  123,  51 
CCA  564,  67  LRA  700;  Bergan  v.  Cen- 
tral Vermont  R.  Co.,  82  Conn.  574,  74 
A  937;  Menaugh  v.  Bedford  Belt  R. 
Co.,  157  Ind.   20.   60  NE  694. 

[a]  la  the  absence  of  any  rale  or 
practise  (1)  permitting:  freight  trains 
to  carry  passengers,  the  presumption 
Is  that  conductors  have  no  authority 
to  authorise  them  to  ride  thereon; 
but  this  presumption  may  be  over- 
come by  proof  of  an  order  to  the  con- 
ductor from  the  superior  officer  to 
carry  the  person  on  his  freight  train. 
Dysart  v.  Missouri,  etc.,  R.  Co.,  122 
Fed.  228,  68  CCA  592;  Purple  v.  Union 
Pac.  R.  Co.,  114  Fed.  123,  61  CCA  664. 
67  LRA  700.  (2)  In  the  absence  of 
an  established  custom,  or  some  sort 
of  notice  that  amounjts  to  an  invita- 
tion, when  a  person  gets  aboard  a 
train  composed  of  cars  obviously  de- 
signed for  and  loaded  with  stone  and 
other  goods  in  the  absence  of  the 
conductor  and  other  employees  of  the 
company,  he  will  be  presumed  to  be 
a  trespasser,  and  the  burden  rests  on 
him  to  prove  that  he  rightfully  took 

gassage.     Menaugh   v.    Bedford   Belt 
t.  Co.,  157  Ind.  20.  60  NE  694. 

[b]  Arrangement  with  conductor. 
—A  person  claiming  to  be  a  passen- 
ger on  a  freight  train  by  an  arrange- 
ment with  the  conductor  has  the  bur- 
den of  showing  the  conductor's  au- 
thority to  make  such  an  arrange- 
ment. Bergan  v.  Central  Vermont  R. 
Co.,  82  Conn.  574,  74  A  937. 

86.  Waterbury  v.  New  York  Cent., 
etc.,  R.  Co.,  17  Fed.  671,  21  Blatchf. 
314:  Atchison,  etc.,  R.  Co.  v.  Head- 
land, 18  Colo.  477,  33  P  1S5,  20  LRA 
822;  Eaton  v.  Delaware,  etc..  R.  Co., 
57  N.  Y.  382,  15  AmR  513;  Missouri, 
etc^  R.  Co.  V.  Huff,  98  Tex.  110,  81 
SW  625  [rev  (Civ.  A.)  78  SW  2491; 
San  Antonio,  etc.,  R.  Co.  v.  Lynch, 
(Tex.  Civ,  A.)   65  SW  517. 

[a]  Arrangement  with  brakeman. 
— where  plaintiff  took  passage  on 
defendant's  freight  train  under  an 
agreement  with  the  brakeman,  and 
did  not  ride  in  the  caboose,  but  on  a 
coal  car.  It  was  not  to  be  presumed 
that  the  brakeman  had  authority  to 
make  such  agreement,  or  that  plain- 
tiff acquired  the  relation  of  passen- 
fer  by  getting  on  the  car,  but  the 
urden  was  on  plaintiff  to  prove  such 
facts.  Missouri,  etc..  R.  Co.  v.  Huff, 
98  Tex.  110,  81  SW  525  [rev  (Civ.  A.) 
78    SW    249], 

87.  Clemmens  v.  Washington  Park 
Steamboat  Co.,  162  Fed.  816:  Pre- 
throw  v.  West  Jersey,  etc.,  R.  Co., 
214  Pa.  112,  63  A  415.  112  AmSR  736. 

88.  Bryant  v.  Chicago,  etc.,  R.  Co., 
53  Fed.  997.  4  CCA  146;  Peo.  v.  Doug- 
lass, 87  Cal.  281.  25  P  417. 

89.  Cross  references: 
Contributory     negligence     see     Infra 

I  1518. 
Declarations  of  agents  and  employees 

see  Evidence  [16  Cyc  1205  et  seq]. 
Negligence  generally  see  Negligence 

[29  Cyc  606  et  seq]. 
Opinion    evidence   see    Evidence    [17 

Cyc  26  et  seq]. 
Res    gestae    see    Evidence    [16    Cyc 

1241]. 
Under  pleadings  see  supra   58   1420, 

1422. 

90.  See  generally  Evidence  [16 
Cyc  1110  et  seql. 

91.  Ala. — Nashville,  etc..  R.  Co. 
v.  Crosby,  70  S  7:  Central  of  Georgia 
R.  Co.  v.  Bell,  187  Ala.  641,  65  S  835; 
Southern  R.  Co.  v.  Harrington,  166 
Ala.   630.  62  S  57.   139  AmSR  69. 
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Cal. — Mitchell  v.  Southern  Pac.  R. 
Co.,  87  Cal.  62,  25  P  245,  11  LRA  130. 

Colo. — Trumbull  v.  Donahue,  18 
Colo.  A.   460.  72  P  684. 

Conn. — Hall  v.  Connecticut  River 
Steamboat  Co.,  13  Conn.  319. 

D.  C. — Jones  v.  Baltimore,  etc.,  R. 
Co.,  21  D.  C.  346. 

Oa. — Atlantic  Coast  Line  R.  Co.  v. 
Powell,  127 'Ga.  806,  56  SE  1006.  9 
LRANS  769,  9  AnnCas  653. 

111.— Colllaon  v.  Illinois  Cent.  R. 
Co.,  239  111.  532,  88  NE  261:  Johnson 
v.  Chicago  City  R.  Co.,  174  111.  A 
148;  Williamson  v.  Grand  Trunk 
Western  R.  Co.,  159  111.  A.  443;  Pitts- 
burgh, etc.,  R.  Co.  v.  Story,  104  111. 
A.  132. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Jones.  51  Ind.  A.  245,  99  NE  603. 

Iowa. — Fitch  v.  Mason  City,  etc.. 
Tract.  Co.,  124  Iowa  665,  100  NW  618. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Carothers,  65  SW  833,  66  SW  385,  23 
KyL  1673. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234,  101  NE  368,  44 
LRANS  1125,  AnnCasl914B  865;  Mer- 
rill v.  Eastern  R.  Co.,  139  Mass.  262, 
29  NE  666. 

Mo. — Dougherty  v.  Missouri  R.  Co., 
97  Mo.  647,  8  SW  900.  11  SW  261. 

Nebr. — Nixon  v.  Omaha,  etc.,  R. 
Co.,  79  Nebr.  650,  113  NW  117. 

N.  Y  —  Herdt  v.  Rochester  City, 
etc..  R.  Co.,  65  Hun  625,  20  NYS  346 
[aff  142  N.  Y.  626,  37  NE  565]. 

S.  C. — NIckles  v.  Seaboard  Air  Line 
R.  Co.,  71   S.  C.  102,   54  SE  266. 

Tex. — Texas  Cent.  R.  Co.  v. 
Wheeler,  52  Tex.  Civ.  A.  603,  116  SW 
83;  Gulf,  etc..  R.  Co.  v.  Cleveland, 
(Civ.  A.)  61  SW  951;  Galveston.  etCj 
R.  Co.  v.  Patterson,  (Civ.  A.)  47  SW 
686. 

[a]  Evidence  that  another  was 
seated  near  plaintiff  at  the  time  of 
the  accident  and  was  not  injured  Is 
admissible  as  a  circumstance  for  the 
Jury  to  consider  in  determining 
whether  plaintiff  was  Injured.  Levy 
v.  Campbell,  (Tex.)  19  SW  438,  20 
SW  196. 

[b]  Corroboration. — Where  in  an 
action  for  injuries  to  a  passenger  he 
testifies  that  he  was  standing  on  the 
platform  with  his  hand  on  the  frame 
of  the  door,  evidence  of  other  pas- 
sengers on  the  platform  that  they 
saw  plaintiff  standing  and  support- 
ing himself  In  the  manner  described 
by  him  is  admissible  to  corroborate 
plaintiff's  testimony.  Trumbull  v. 
Donahue.  18  Colo.  A.  460.  72  P  684. 

[c]  What  took  place  la  the  oar  at 
the  time  of  the  accident  Is  compe- 
tent, as  illustrating  the  severity  of 
the  injury.  Louisville,  etc.,  R  Co.  v. 
Carothers,  65  SW  833.  66  SW  385,  23 
KyL  1673. 

[d]  Duties  of  postal  olerk. — In  an 
action  by  a  railroad  postal  clerk  for 
damages  caused  by  Illness  due  to 
working  In  an  unheated  car,  plaintiff 
could    testify    as    to    his    duties    as 

Sostal  clerk  in  the  car  and  how  long 
e  was  compelled  to  remain  therein. 
Southern  R.  Co.  v.  Harrington,  166 
Ala.  630,  52  S  57,  139  AmSR  69. 

[e]  Seasons  for  delay  in.  sulna>— 
Where  several  months  have  elapsed 
between  the  time  of  the  alleged  in- 
juries and  the  bringing  of  the  suit, 
it  is  competent  for  defendant's  coun- 
sel to  inquire  of  plaintiff,  while  a 
witness  on  the  stand,  why  she  had 
"delayed  so  long  in  bringing  the 
suit."  Atlantic  Coast  Line  R.  Co.  v. 
Powell,    127   Ga.    805,    56    SE    1006.   9 


LRANS   769,  9  AnnCas  563. 

9a.  U.  S. — Maury  v.  Talmadge,  16 
F.  Cas.  No.  9,315,  2  McLean  157. 

Ala — Birmingham  R„  etc.,  Co.  v. 
Selhorst,  165  Ala.  475,  61  S  668;  St 
Louis,  etc.,  R.  Co.  v.  Savage,  163  Ala. 
55,  60  S  113;  Dilburn  v.  Louisville, 
etc.,  R.  Co..  156  Ala.  228,  47  8  210; 
Birmingham  R.,  etc.,  Co.  v.  Moore, 
151  Ala  327,  43  S  841. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Brlggs.  87  Ark.  681,  113  SW  644. 

Cal. — Waniorek  v.  San  Francisco 
United  R.  Co.,  17  Cal.  A.  121,  118  P 
947. 

Del. — MacFeat  v.  Philadelphia,  etc., 
R.  Co..  22  Del.  613,  69  A  744. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hammerly,  40  App.  196. 

Ga. — Macon,  etc..  R.  Co.  v.  John- 
son,   38   Ga.    409. 

111. — Burkey  v.  Chicago  City  R.  Co., 
191  111.  A.  864;  Maysels  v.  Chicago 
City  R.  Co.,  177  III.  A.  634.     • 

Ind. — Anderson  v.  Scholey,  114  Ind. 
563,  17  NE  125;  Ohio,  etc.,  R.  Co.  v. 
Selby,  47  Ind.  471,  17  AmR  719. 

Kan. — Meek  v.  Metropolitan  St.  R. 
Co.,  77  Kan.  842,  91  P  681. 

Ky. — Bowling  Green  R.  Co.  v. 
Lewis,  157  Ky.  575,  163  SW  769: 
Louisville,  etc.,  R.  Co.  v.  Renfro.  142 
Ky.  590.  136  SW  266,  88  LRANS  133; 
Louisville,  etc.,  R.  Co.  v.  Carothers, 
65  SW  833,  66  SW  385,  23  KyL  1678. 

Mass. — Kuhlen  v.  Boston,  etc.,  R. 
Co.,  193  Mass.  341,  79  NE  815,  118 
AmSR  616,  7  LRANS  729. 

N.  Y. — Merrill  v.  Metropolitan  St. 
R.  Co.,  73  App.  Div.  401,  77  NYS  122; 
Whitbeck  v.  Atlantic  Ave.  R.  Co.,  4 
NYS  100. 

N.  C. — Means  v.  Carolina  Cent  R. 
Co.,  124  N.  C.  574,  32  SE  960,  45  LRA 
164. 

Pa. — Holmes  v.  Allegheny  Tract 
Co.,   153  Pa  152,  26  A  640. 

Tex. — Franklin  v.  International, 
etc.,  R.  Co.,  (Civ.  A.)  174  SW  333; 
Moore  v.  Northern  Texas  Tract.  Co., 
41  Tex.  Civ.  A.  583,  96  SW  652;  Craw- 
lelgh  v.  Galveston,  etc.,  R.  Co.,  28 
Tex.  Civ.  A.  260.  67  SW  140;  Gulf, 
etc.,  R.  Co.  v.  Southwlck,  (Civ.  A.) 
30  SW  592;  Campbell  v.  Alston,  (Civ. 
A.)  23  SW  33. 

Wash. — Taylor  v.  Spokane,  etc.,  R 
Co..  67  Wash.  96,  120  P  889. 

Wis. — Spencer  v.  Chicago,  etc.,  R. 
Co..  105  Wis.  811,  81  NW  407;  Ru- 
dlger  v.  Chicago,  etc.,  R.  Co.,  101 
Wis.  292,  77  NW  169. 

[a]  Evidence  held  inadmissible*— 
(1)  A  card  signed  by  passengers  the 
day  after  a  railroad  accident,  ex- 
onerating the  officers  of  the  train- 
from  all  blame.  Is  not  admissible  evi- 
dence In  a  suit  against  the  corpora- 
tion by  the  widow  of  a  person  killed 
by  such  accident.  Macon,  etc.,  R.  Co. 
v.  Johnson,  38  Ga.  409.  (2)  Evidence 
of  the  general  understanding  in  a 
neighborhood  as  to  the  crowd  ex- 
pected to  go  on  a  railroad  excursion, 
and  to  the  effect  that  printed  invita- 
tions had  been  issued  and  posters 
seen  in  public  places  Is  not  admis- 
sible, in  an  action  for  injuries  re- 
ceived by  reason  of  want  of  suffi- 
cient accommodations  for  excursion- 
ists, to  charge  it  with  notice  of  the 
extent  of  the  accommodations  re- 
quired. Chicago,  etc.,  R.  Co.  v. 
Fisher,  31  111.  A.  36.  (8)  In  an  ac- 
tion against  a  street  car  company  for 
injury  to  a  passenger,  it  is  incom- 
petent for  the  driver  of  the  car  to 
testify  what  his  experience  Is  with 
relation  to  motion  given  to  cars  when 
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the  carrier  maintains  a  system  of  having  accidents 
reported  by  employees,  evidence  that  no  such  report 
had  been  made  is  admissible  as  tending  to  show 
that  no  such  accident  occurred.*3  But  on  the  other 
hand,  it  has  been  held  that  evidence  that  no  report 
of  the  accident  had  been  made  is  inadmissible  when 
objected  to  by  plaintiff,"  or  where  defendant  other- 
wise had  notice  thereof.85  Where  plaintiff  in  an 
action  for  injuries   inflicted  by  an  employee  has 

starting  as  affecting-  the  passengers. 
Holmes  v.  Allegheny  Tract.  Co.,  153 
Pa.  152.  26  A  640.  (4)  The  state- 
ments of  persons  not  In  the  employ 
of  a  railroad  company  as  to  the 
exits  open  on  a  passenger  train, 
which  statements  misled  a  passenger 
as  to  the  exits  open,  are  I  not  ad- 
missible to  show  negligence  by  the 
company.  Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor,  (Tex.  Civ.  A.)  162  SW  967. 
(6)  In  an  action  for  damages  by  ill- 
ness occurring  on  three  days  In  Jan- 
uary, defendant  could  not  show  that 

ilafntlff  brought  another  suit  against 

t  to  recover  for  Illness  occurring 
thereafter  In  February.  Southern  R. 
Co.  v.  Harrington,  166  Ala.  630,  62 
S  57,  139  AmSR.  59.  (6)  In  an  action 
by  a  passenger  for  personal  Injuries 
caused  by  a  collision,  evidence  that 
defendant  had  settled  with  another 
person  Injured  by  the  same  collision 
is  inadmissible.  Missouri,  etc.,  R. 
Co.  v.  Vance,  (Tex.  Civ.  A.)  41  SW 
167. 


shown  a  ratification  by  defendant  of  the  employee's 
acts,  defendant  may  show  what  report  its  employee 
made  to  it  of  the  affair.98 

[$  1438]  (2)  Relation  of  Carrier  and  Passenger. 
As  bearing  on  the  existence  of  the  relation  of  car- 
rier and  passenger  at  the  time  of  the  accident,  evi- 
dence is  admissible  which  tends  to  prove*7  or  to 
disprove**  the  injured  person's  right  to  ride  on  the 
car  or  other  vehicle.    Thus  evidence  is  admissible 


ft 


fb]  Photograph  of  VMOk, — Where 
defendant  carrier  does  not  deny  its 
liability'  for  injuries  to  a  passenger, 
the  Issue  being  the  amount  of  dam- 
ages, a  photograph  of  the  wreck  Is 
not  material  evidence.  Taylor  v. 
Spokane,  etc..  R.  Co.,  67  Wash.  96, 
120  P  889.  PhotographB  in  evidence 
generally  see  Evidence  [17  Cyc  414]. 
[c]  Bvldenoe  of  unperformed 
duties. — In  an  action  against  a  street 
railroad  company  for  Injury  to  a 
passenger  caused  by  cars  jerking  on 
the  grip  Iron  on  a  grip  car  becoming 
caught,  the  company  could  not  show 
that  It  had  employees  who  had  par- 
ticular duties  to  perform,  since  duties 
unperformed  would  constitute  no  de- 
fense, and  It  was  permitted  to  prove 
everything  that  was  in  fact  done  by 
any  employee  In  the  way  of  inspec- 
tion, superintendence,  and  care  of 
the  track  and  appliances,  as  no  mat- 
ter how  many  employees  the  com- 
fany  had,  or  what  their  duties  were, 
he  company  would  be  liable  to  the 
Sassenger  for  their  neglect  of  such 
uties.  Wyckoff  v.  Chicago  City  R. 
Co.,  234  111.  613,  85  NE  237  Caff  136 
111.  A.  342]. 

93.  Sturgis  v.  Fifth  Ave.  Coach 
Co.,  122  App.  Div.  658,  107  NTS  270; 
McArthur  v.  New  York  City  R.  Co., 
63  Misc.  292.  103  NTS  102;  Shadlet- 
sky  v.  New  York  City  R.  Co.,  88  NTS 
1014;  Hardin  v.  Ft.  Worth,  etc.,  R. 
Co..  49  Tex.  Civ.  A.  184,  108  SW  490. 

[a]  Sol*  requiring  report. — (1) 
Evidence  that  one  of  the  carrier's 
rules  required  a  report  of  the  hap- 
pening of  an  accident  Is  admissible 
as  supplementing  the  evidence  that 
the  conductor  in  charge  of  the  car 
had  made  no  report  of  the  accident. 
•and  that  none  occurred.  Field  v. 
New  York  City  R.  Co..  109  App.  Div. 
831.  96  NTS  467.  But  see  Becker  v. 
Buffalo,  etc..  Tract.  Co.,  52  Pa.  Super. 
93  (holding  that  such  a  rule  was  not 
admissible  to  excuse  negligence).  (2) 
Defendant   should  not  be  allowed   to 

J  trove  the  existence  of  a  rule  requlr- 
ng  train  crews  to  report  accidents. 
when  the  effect  thereof  is  to  afford 
counsel  an  opportunity  In  argument 
to  discredit  nlaintiff's  claim  regard- 
ing the  accident,  although  It  was 
not  attempted  to  show  that  no  report 
was  made.  Hardin  v.  Ft.  Worth,  etc.. 
R.  Co..  49  Tex.  Civ.  A.  184.  108  SW 
490.  Admissibility  of  rules  generally 
see  infra   I   1449. 

94.  Ouenther  v.  Metropolitan  R. 
Co..  23  App.   (D.  C.)  493. 

98.  Smith  v.  Chicago  City  R.  Co., 
169  111.  A.  570. 


98.  Hayes  v.  St.  Louis  R.  Co.,  15 
Mo.  A.  584. 

97.  Ala.— Ball  v.  Mobile  Light, 
etc..  Co.,  146  Ala.  309.  39  S  584,  119 
AmSR  32,  9  AnnCas  962. 

111.— Springer  v.  Ford,  189  111.  480. 
69  NE  953,  82  AmSR  464,  52  LRA  930 
[aff  88  111.  A.  529]. 

Ky. — Glascock  v.  Cincinnati,  "etc., 
R.  Co.,  140  Ky.  720,  131  SW  779. 

Mass. — Perkins  v.  Rice,  187  Mass. 
28.  72  NE  323. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Lynch,  (Civ.  A.)  65  SW  617. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co.,  33  Wis.  41,  14  AmR  735. 

[a]  Evidence  of  a  general  custom 
not  to  charge  fare  for  small  children 
is  competent  on  the  Issue  of  whether 
a  small  child,  riding  on  a  street  car 
in  company  with  his  parent,  but  for 
whom  no  rare  was  paid,  was  a  pas- 
senger. Ball  v.  Mobile  Light,  etc., 
Co.,  146  Ala.  309,  39  S  684,  119  AmSR 
32,  9  AnnCas  962. 

[b]  Conversations^— ( 1 )  Where 
plaintiff  and  his  companion  pur- 
chased tickets  for  a  certain  journey 
and  attempted  -  to  use  them  for  the 
return  trip  on  a  train  which  did  not 
stop  at  their  destination,  and  plain- 
tiff was  injured  while  attempting  to 
alight  from  the  train  at  such  des- 
tination while  the  train  was  In  mo- 
tion, evidence  of  conversations  be- 
tween defendant's  ticket  agent  and 
the  conductor  and  plaintiff's  com- 
panion in  his  presence  and  hearing 
with  reference  to  the  passengers' 
right  to  ride  on  that  train  is  com- 
petent. Glascock  v.  Cincinnati,  etc.. 
R.  Co..  140  Ky.  720,  131  SW  779.  (2) 
Where  a  railroad  company  usually 
permits  passengers  to  be  carried  on 
some  of  Its  freight  trains,  and  a  per- 
son boards  one  of  them  believing  it 
to  be  one  on  which  passengers  are 
carried,  and  receives  Injuries  as  a 
result  of  mismanagement,  of  the 
train,  he  may,  in  an  action  for  such 
Injuries,  on  an  Issue  of  the  character 
of  the  train,  prove  conversations  held 
by  him  and  by  members  of  the  train 
crew  at  about  the  time  he  boarded 
the  train,  with  the'  person  who  di- 
rected him  to  board  it,  tending  to 
show  that  such  person  was  an  em- 
ployee of  the  company.  Lucas  v. 
Milwaukee,  etc..  R.  Co..  33  Wis.  41. 
14  AmR  766.  Declarations  as  part  of 
res  gestee  generally  see  Evidence  [16 
Cyc  1241]. 

[c]  Person  on  freight  elevator— 
In  an  action  by  an  employee  of  a 
tenant  for  Injuries  sustained  through 
the  falling  of  a  defective  freight  ele- 
vator operated  in  the  leased  prem- 
ises, plaintiffs  evidence  that  It  was 
his  custom,  as  well  as  the  custom  of 
employees  of  other  tenants  In  the 
building,  to  accompany  freight  being 
raised  or  lowered  on  the  elevator.  Is 
properly  admitted  as  tending  to  show 
that  plaintiff  was  rightfully  on  the 
elevator  at  the  time  of  the  accident. 
Springer  v.  Ford.  189  111.  430.  59  NE 
953.  82  AmSR  464.  52  LRA  930  [aff 
88  111.  A.  629]. 

[d]  Control  of  elevator^— Where. 
In  an  action  for  Injuries  to  plaintiff 
received  while  seeking  to  use  an  ele- 
vator In  an  apartment  building,  de- 
fendants admitted  ownership  of  the 
building,  but  denied  that  they  were  In 
control  of  the  elevator  at  the  time  of 
the  accident,  evidence  that  shortly 
before  the  accident  defendants  had 
procured  an  Indemnity  insurance  pol- 
icy against  loss  or  damage  from  acci- 
dents arising  in  operating  the  ele- 
vator, and   that  such   Insurance  was 


in  force  when  plaintiff  was  injured. 
ia  admissible  to  prove  that.  In  rent- 
ing the  apartment,  defendants  still 
retained  control  of  the  elevator.  Per- 
kins v.  Rice,  187  Mass.  28,  72  NE  323. 
98.  Gilmer  v.  Higley.  110  U.  S.  47. 
3  SCt  471,  28  L.  ed.  62;  Broyles  v. 
Central  of  Georgia  R.  Co..  166  AIs. 
616,'  52  S  81.  139  AmSR  E0;  Florida 
East  Coast  R.  Co.  v.  Jackson.  66  Fla. 
8(3.  62  S  210;  Pfaffenback  v.  Lake 
Shore,  etc.,  R.  Co.,  142  Ind.  248,  41 
NE  530. 

[a]  Befusal  to  pay  far*. — In  an 
action  against  a  carrier  for  injuries 
sustained  through  the  negligence  of 
defendant's  employee,  defendant.  In 
order  to  prove  that  plaintiff  was  a 
trespasser,  may  ask  plaintiff,  on 
cross-examination,  if  he  did  not  re- 
fuse to  pay  his  fare  or  to  leave  the 
coach,  when  plaintiff  has  testified 
that  he  was  rightfully  in  the  coach 
as  a  passenger  under  the  usual  con- 
ditions. Gilmer  v.  Higley,  110  U.  S. 
47,  3  SCt  471,  28  L.  ed.  62. 

[b]  Biding  on  pan. — (1)  Where 
the  issue  is  whether  persons  riding 
on  a  train  are  trespassers  because 
riding  on  a  pass  which  was  Issued 
to  others,  the  conductor  of  the  train 
may  properly  testify  as  to  what  a 
passenger  must  have  to  -entitle  him 
to  ride,  and  where  the  passenger  was 
riding  on  a  pass  issued  to  another 
and  given  to  the  conductor  by  plain- 
tiff's mother  who  was  sitting  beside 
her.  It  Is  proper  to  ask  the  conductor 
whether  he  knew  that  plaintiff  and 
her  mother  were  known  by  him  to  be 
the  persons  to  whom  the  pass  was 
issued,  since,  if  they  were  not.  they 
would  be  trespassers,  and  not  pas- 
sengers; and  the  conductor  may  tes- 
tify whether  he  was  under  duty  to 
compel  passengers  to  identify  them- 
selves as  the  persons  named  in  the 
passes;  and  testimony  of  the  con- 
ductor that  the  mother  stated.  In 
tones  loud  enough  for  her  daughter 
to  hear,  that  she  was  giving  the  pass 
for  her  daughter  as  well  as  for  her- 
self is  not  subject  to  a  general  ob- 
jection that  it  was  incompetent.  Im- 
material, and  irrelevant.  Broyles  v. 
Central  of  Georgia  R.  Co.,  166  Ala 
616.  52  S  81,  139  AmSR  50.  (2)  The 
conductor  may  also  properly  be  ques- 
tioned as  to  whether  he  agreed  to  let 
plaintiff  ride  without  paying  her  fare 
or  showing  some  other  right  to  ride 
in  the  train,  and  whether  he  had  any 
right  to  permit  plaintiff  to  ride  with- 
out paying  her  fare  or  being  pro- 
vided with  a  pass,  since  it  was  com- 
petent to  show  that  the  conductor 
did  not  knowingly  permit  plaintiff  to 
ride  on  a  pass  not  issued  to  her. 
Broyles  v.  Central  of  Georgia  R.  Co.. 
supra 

[c]  Stealing  rides. — Where  the 
Issue  is  whether  deceased  was  a  pas- 
senger on  defendant's  train  or  a  tres- 
passer, it  is  error  to  exclude  evi- 
dence that  he  had  frequently  stolen 
rides  on  defendant's  train.  Florida 
East  Coast  R.  Co.  v.  Jackson,  65  Fla 
393.  62  S  210. 

[d]  nmten  on  tickets  taken  an. 
— On  an  issue  as  to  whether  plaintiff 
was  a  passenger  a  certain  day  on  one 
of  defendant's  trains,  plaintiff  hav- 
ing testified  that  he  was  such  pas- 
senger, and  that  his  ticket  was  taken 
up  by  a  certain  conductor,  defend- 
ant's auditor  may  testify  to  defend-, 
ant's  system  of  issuing  and  selling 
tickets  by  consecutive  numbers,  of 
stamping  them  on  the  date  of  their 
sales,  of  the  return  and  preservation 
of    tickets    canceled    by    conductors. 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  aunt  title,  page  and  note  number. 
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which  tends  to  show  that  the  person  injured  was  on 
the  ear  or  train  by  the  invitation  or  with  the  ac- 
quiescence of  one  of  the  employees  in  charge 
thereof,**  or,  if  he  was  on  a  ear  or  par£  of  the  train 
not  used  for  the  accommodation  of  passengers,  that 
he  was  there  by  the.  authority  or  direction  of  one 
of  the  'employees.1  Evidence  is  admissible  which 
tends  to  show  that  the  passenger,  although  he  had 
not  already  paid  his  fare,  intended  to  become  a  pas- 
senger and  had  at  the  time  money  sufficient  to  pay 
his  fare,*  or  that  he  had  a  ticket  entitling  him  to 
ride  as  passenger.*  On  the  question  whether  an 
employee's  pass  or  ticket  was  a  gratuity  or  a  part 
consideration  for  his  wages,  evidence  that  it  was 
the  carrier's  custom  to  furnish  other  like  employees 
'with  like  transportation  and  as  to  what  was  said 
by  the  carrier's  superintendent  or  manager  in  re- 
gard thereto  is  admissible.4 


[%  1439]  (3)  Competency  and  Selection  of  Car- 
rier's Employees.  Where  the  competency  of  an  em- 
ployee is  in  question,  evidence  of  other  specific  acts 
of  negligence  by  him  is  admissible  to  show  his  in- 
competency.9 So  evidence  of  the  use  of  reckless 
language  by  an  employee  has  been  held  admissible 
to  show  his  rashness  or  willfulness.8  And  particular 
instances  of  care  on  the  part  of  the  employee  are 
admissible  to  rebut  evidence  of  his  reputation  for 
carelessness  shown  by  evidence  of  particular  in- 
stances of  negligence,7  as  is  also  evidence  of  his 
known  reputation  for  efficiency.8 

Evidence  of  the  habits  and  competency  of  an  em- 
ployee is  admissible  on  the  question  of  his  negli- 
gence at  the  time  of  the  accident  complained  of.* 
Thus  the  intemperate  habits  of  an  employee  may  be 
shown  in  evidence  to  prove  negligence  on  his  part, 
nor  is  this  limited  to  drunkenness  at  the  time  of  ac- 


and  that  the  tickets  returned  as  sold 
and  dated  on  the  day  In  question 
were  taken  up  by  a  conductor  other 
than  the  one  with  whom  plaintiff 
claims  to  have  ridden.  Pfaffenback 
y.  Lake  Shore,  etc,  R.  Co..  142  Ind. 
246.  41  NK  530. 

99.  Ark. — Little  Rock  Tract,  etc 
Co.  v.  Nelson,  66  Ark.  494.  *2  SW  7. 

Conn. — Brennan  v.  Fair  Haven,  etc., 
R.  Co.,  46  Conn.  284. 

Ky. — Palmer  Transfer  Co.  v.  Smith, 
137  Ky.  319.  125  SW  726,  136  AmSR 
296.  29  LRANS  221. 

Tex. — American  Express  Co.  v. 
Ogles,  36  Tex.  Civ.  A.  407.  81  SW 
1022.  But  see  Texas,  etc.,  R.  Co.  v. 
Scott,  64  Tex.  649  (holding:  that,  on 
the  question  whether  one  Injured  by 
a  railroad  accident  was  a  passenger 
or  an  employee  of  the  company,  the 
fact  that  the  conductor  of  the  train 
received  and  treated  him  as  a  pas- 
senger was  of  no  consequence). 

wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co..  33  Wis.  41,  14  AmR  73B. 

[ai  Svldenoe  bald  Inadmissible. 
— (1)  In  an  action  by  a  boy  ten  years 
of  age  against  a  street  car  company 
for  damages  for  personal  injuries, 
evidence  that  boys  had  ridden  on  de- 
fendant's cars  at  different  times 
without  permission,  and  at  other 
times  by  invitation,  and  without  pay- 
ing fare,  is  Incompetent,  as  not  tend- 
ing to  prove  that  plaintiff  was  en- 
titled to  ride  on  the  car  he  attempted 
to  board  at  the  time  he  was  injured. 
Little  Rock  Tract.,  etc.,  Co.  v.  Nelson, 
68  Ark.  494.  52  SW  7.  (2)  Where  de- 
fendant's bus  driver,  having  author- 
ity to  accept  and  receive  passengers, 
requested  plaintiff  to  ride  with  him 
without  paying  fare  at  the  time 
plaintiff  was  injured  by  the  driver's 
negligence,  evidence  that  defendant's 
officers  had  forbidden  plaintiff  to  ride 
on  the  bus  was  Inadmissible.  Palmer 
Transfer  Co.  v.  Smith.  137  Ky.  319, 
125  SW  725,  136  AmSR  296,  29  LRA 
NS   321. 

1.  111. — East  St.  Louis,  etc..  R.  Co. 
v.  Zlnk,  229  111.  180.  82  NE  283;  Lake 
Shore,  etc..  R  Co.  v.  Brown,  123  111. 
162.  14  NE  197,  5  AmSR  510. 

Mass. — Jones  v.  Boston,  etc.,  R. 
Co.,  205  Mass.  108.  90  NE  1152. 

Mo. — McGee  v.  Missouri  Pae.  R. 
Co..  92  Mo.  208,  4  SW  739,  1  AmSR 
706. 

N.  C— Willis  v.  Atlantic,  etc.,  R 
Co..   120  N.  C.   508,   26  SB  784. 

Tenn. — Sands  v.  Southern  R.  Co., 
108  Tenn.  1.  64  SW  478. 

Tex. — Ban'  Antonio,  etc.,  R.  Co.  v. 
Lynch,   (Civ.  A.)   40  SW  631. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co..  33  Wis.  41.  14  AmR  73S. 

fa]  Violation  of  rule. — Where  it 
is  alleged  that  the  rule  of  defendant 
forbidding  the  carrying  of  passengers 
on  Its  freight  train  was  habitually 
violated,  and  the  evidence  shows  that 
'  the  rule  was  promulgated  several 
years  before  plaintiff's  husband  was 
killed  while  so  riding,  evidence  of 
persons  having  so  ridden  at  times 
varying  from  six  months  to  three 
years    previous    to    the    accident,    or  I 


subsequent  thereto.  Is  admissible. 
San  Antonio,  etc,  R.  Co.  v.  Lynch, 
(Tex.  Civ.  A.)  40  SW  631. 

[bl  Band  car. — Where  a  person 
is  injured  while  riding  on  a  hand  car 
with  the  consent  of  a  section  fore- 
man, defendant  railroad  company 
may  show  the  limited  authority  of 
the  section  foreman  under  the  rule  of 
the  company.  Willis  v.  Atlantic  etc, 
R.  Co.,  120  N.  C.  608,  26  SE  784. 

[c]  Custom  of  riding  on  plat- 
forms—Evidence that  decedent,  a  pas- 
senger, was  in  the  habit  of  riding  on 
the  platform  with  knowledge  that  so 
riding  was  contrary  to  the  carrier's 
rules  is  not  admissible  to  prove  the 
terms  of  the  contract  of  carriage, 
since  it  has  no  tendency  to  prove 
that  intestate  was  not  a  passenger. 
Jones  v.  Boston,  etc.  St.  R.  Co.,  205 
Mass.  108,  90  NE  1152. 

[d]  On  frslslit  train*— <1)  Where 
plaintiff  was  Injured  In  alighting 
from  a  freight  train,  evidence  to 
show  that  It  was  the  custom  and 
usage  for  the  freight  trains  to  carry 

SassengeYs  is  admissible.  McGee  v. 
[lssouri  Pac.  R.  Co.,  92  Mo.  208.  4 
SW  739.  1  AmSR  706.  (2)  In  an  ac- 
tion by  a  boy  against  a  railroad  to 
recover  for  Injuries  received  while 
riding  on  a  freight  train  contrary  to 
the  road's  regulations,  proof  of  a 
custom  allowing  boys  to  ride  be- 
tween stations  is  not  admissible. 
Sands  v.  Southern  R.  Co.,  108  Tenn. 
1.  64  SW  478. 

9.  Northern  Pac  R.  Co.  v.  Mari- 
novlch.  189  Fed.  828,  111  CCA  60; 
Central  of  Georgia  R.  Co.  v.  Bell,  187 
Ala.  541,  65  S  835;  Chicago  Union 
Tract.  Co.  v.  Lundahl,  117  111.  A.  220 
[aft  215  111.  289,  74  NE  155];  Chi- 
cago, etc.,  R.  Co.  v.  Huston,  95  111.  A. 
850  [aff  196  111.  480.  63  NE  1028]. 

3.  Colllson  v.  Illinois  Cent.  R  Co., 
239   111.   582.  88  NE  251. 

[a]  Thus,  an  action  for  the  death 
of  Intestate  who  was  struck  by  a 
train,  defendant's  bulletins  stating 
the  time  of  arrival  of  freight  trains 
were  competent  to  show  that  the 
stock  train  which  Intestate  was 
awaiting  carried  passengers  who  had 
mileage  tickets,  in  connection  with 
proof  that  he  had  such  a  ticket  and 
went  to  the  station  to  become  a  pas- 
senger. ColHson  v.  Illinois  Cent.  R. 
Co.,   239  111.  532,  88  NE  251. 

4.  Kllnck  v.  Chicago  City  R  Co., 
177  111.  A.  165  Taff  262  111.  280.  104 
NE  669.  52  LRANS  70,  AnnCasl916B 
177J;  Harris  v.  Puget  Sound  Electric 
R  Co..  62  Wash.  289,  100  P  838. 

5.  Stokes  v.  Saltonstall.  13  Pet. 
(TJ.  S.)  181,  10  L.  ed.  115;  McKlnney 
v.  Neil.  16  F.  Cas.  No.  8.865,  1  Mc- 
Lean 540:  Puller  v.  Jamestown  St.  R. 
Co..  75  Hun  278.  26  NTS  1078  [aff 
148  N.  T.  741  mem,  42  NE  1093 
mem]. 

[a]  Driver  of  stagecoach.  On 
the  Issue  as  to  the  incompetency  of 
the  driver,  evidence  that  at  one  time 
his  lines  were  not  properly  fastened, 
and  also  that  at  another  time ,  he 
handled  them  unsklllfully,  was  ad- 
missible.   The  court  said:    "A  driver 


Is  a  voluntary  agent,  and  professes 
to  have  skill  In  driving;  and  he  Is 
employed  In  a  business,  which,  for 
the  safety  of  passengers,  requires 
firmness  and  a  high  degree  of  skill. 
He  is  charged  with  a  want  of  experi- 
ence and  skill,  and  how  are  these  to 
be  proved?  May  they  not  be  proved 
by  persons  skilled  in  driving,  and 
who  have  observed  him  drive?  If, 
for  Instance,  he  is  so  ignorant  of  the 
duties  he  assumes  to  perform,  as  not 
to  know  how  to  harness  the  horses, 
or  to  handle  the  lines,  may  the  fact 
not  be  shown?  In  what  way  could 
his  incompetency  be  more  satisfac- 
torily established?  His  skill  as  a 
driver  is  often  the  gist  of  the  ac- 
tion) and  it  is  involved  In  the  pres- 
ent case.  In  this  view,  he  does  not 
stand  in  the  relation  of  a  witness 
whose  credibility  is  attempted  to  be 
Impeached:  but  he  stands  in  the 
place  of  the  defendant,  who  is  an- 
swerable for  his  want  of  skill  and 
negligence.  The  question  of  skill  Is 
the  point  in  issue,  and  is  not  col- 
lateral. May  it  not  then  be  shown  by 
proof  of  the  fact,-  the  same  as  any 
.other  material  fact  in  the  case?  It 
is  admitted  that  proof  of  negligence 
at  any  other  time  would  not  be 
proper,  as  It  would  not  conduce  to 
establish  negligence  at  the  time  of 
the  injury.  But  this  is  not  the  case 
as  it  regards  a  want  of  skill."  Mc- 
Klnney v.  Neil,  16  P.  Cas.  No.  8,865, 
1  McLean  640,  644. 

6.  Nashville,  etc,  R.  Co.  v.  Mes- 
sino,  1  Sneed  (Tenn.)  220. 

[a]  Engineer.— In  an  action  for 
an  injury  alleged  to  have  been  caused 
by  the  reckless  running  of  a  train, 
evidence  that  the  engineer  In  charge 
was  heard  to  say  before  the  accident 
that  he  would  "make  his  engine 
make  her  time,  or  blow  her  to  hell," 
is  admissible  against  the  company 
for  the  purpose  of  showing  rashness 
or  unfitness  of  the  engineer.  Nash- 
ville, etc..  R.  Co.  v.  Messlno,  1  Sneed 
(Tennj  220.  227. 

7.  Plummer  v.  Osslpee,  59  N.  H 
56. 

8.  Louisville,  etc.,  R.  Co.  v.  Mc- 
Ewan,  31  SW  465,  17  KyL  406. 

[a]  Illustration*— In  an  action 
against  a  railroad  company  for  per- 
sonal injuries  by  one  passenger  to 
another,  on  account  of  the  alleged 
negligence  of  defendant  in  failing  to 
put  the  passenger  doing  the  Injury 
off  the  train,  it  is  error  to  strike  out 
part  of  defendant's  answer,  alleging 
the  known  reputation  of  the  con- 
ductor for  courage  and  efficiency,  and 
excluding  evidence  In  regard  thereto, 
especially  where  the  efficient  char- 
acter of  the  conductor  Is  made  In 
the  instructions  one  of  the  elements 
whereon  the  Jury  are  told  to  find  for 
defendant.  Louisville,  etc..  R  Co.  v. 
McEwan.  31  SW  4  65,  17  KyL  406. 

9.  Pennsylvania  R.  Co.  v.  Books, 
67  Pa.  339,  98  AmD  229.  Compare 
Oberndorfer  v.  Pabst.  100  Wis.  606. 
76  NW  838  (holding  that  evidence  of 
inexperience  and  Incompetency  of 
the  operator  of  a  passenger  elevator 
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cident.10  But  where  it  is  shown  that  the  employee 
was  negligent  on  the  occasion  in  question,  and  his 
competency  is  not  attacked,  evidence  as  to  his  repu- 
tation for  ability,  prudence,  etc.,  is  not  admissible 
as  not  being  pertinent.11 

Care  in  selection  of  employees.  Evidence  as  to 
the  amount  of  care  taken  by  the  carrier  in  selecting 
its  employees  is  not  admissible  on  the  question  of 
their  negligence,1'  nor  is  evidence  that  the  employee 
was  discharged  after  the  accident  admissible  for 
this  purpose.1*  But  evidence  that  the  carrier  em- 
ployed and  retained  an  incompetent  employee  is 
admissible  to  show  negligence  on  its  part  in  that 
respect,1*  as  well  as  in  respect  to  all  the  conse- 
quences of  a  failure  of  duty  on  the  part  of  such 
employee.15 

[$  1440]  (4)  Circumstances  Affecting  Acts  or 
Omissions  of  Carrier's  Employees.    Evidence  of  the 


conditions  and  circumstances  existing  at  the  time 
and  place  of  the  accident  or  injury  is  admissible 
for  the  purpose  of  proving  or  disproving  negligence 
on  the  part  of  defendant  or  its  employees  in  causing 
the  injury  complained  of.16  Thus  as  bearing  on  the 
carrier's  negligence,  evidence  is  admissible  whieh 
tends  to  show  notice  to  its  employees  of  the  passen- 
ger's physical  condition17  or  danger  at  the  time  of 
the  accident  or  injury,18  and  which  tends  to  show 
whether  or  not  in  view  of  such  notice  it  did  all 
that  was  practicable  to  prevent  such  an  accident  as 
occurred.1* 

Assault.  Evidence  of  conditions  and  circum- 
stances existing  at  the  time  is  admissible  in  an 
action  against  a  carrier  for  an  assault  on  a  pas- 
senger by  an  employee  of  the  carrier,20  or  by  a  fel- 
low passenger.21  In  an  action  for  an  assault  by  an 
employee,   evidence   is   admissible   which    tends  to 


is  improperly  admitted  as  raising-  a 
collateral  issue,  in  an  action  for  the 
death  of  a  passenger  caused,  as  al- 
leged, by  negligent  operation  of  the 
elevator). 

10.  Ari«. — Hobson  v.  New  Mexico, 
etc..  R,  Co..  2  Aril.  171.  11  P  645. 

Ind. — Pennsylvania  Co.  v.  New- 
meyer.  129  Ind.  401.  28  NE  860. 

Mo. — Williams  v.  Missouri  Pac.  R. 
Co..  109  Mo.  476,  18  SW  1098. 

N.  C. — Puett  v.  Caldwell,  etc.,  R. 
Co..  141  N.  C.  332,  53.  SB  852. 

Pa. — Pennsylvania  R.  Co.  v.  Books. 
57  Pa.  339,  98  AmD  229. 

[a]  Thus  where  the  complaint  al- 
leges that  the  accident  resulted  from 
the  persons  in  charge  of  the  tratn 
being  intoxicated,  evidence  that  the 
engineer  was  seen  a  number  of  times 
in  a  saloon  near  a  station  is  admis- 
sible, in  connection  with  evidence 
that  he  drank  intoxicating  liquors  at 
another  station  a  short  time  before. 
Pennsylvania  Co.  v.  Newmeyer,  129 
Ind.  401.  28  NE  860. 

11.  Missouri,  etc.,  R.  Co.  v.  Far- 
ris.  (Tex.  Civ.  A.V126  SW  1174. 

18.  Augusta,  etc.,  R.  Co.  v.  Ran- 
dall, 85  Ga.  297,  11  SE  706.  » 

13.  Schmitt  v.  Dry  Dock,  etc.,  R. 
Co.,  3  NYSt  257. 

14.  Vlcksburg,  etc..  R.  Co.  v.  Pat- 
ton.  31   Miss.   156,  66  AmD  552. 

15.  Jones  v.  Co-operative  Assoc, 
of  America,  109  Me.  448.  84  A  985, 
LRA1915E  745. 

16.  U.  S. — Southern  Pac.  Co.  v. 
Ward,  208  Fed.  385.  125  CCA  601. 

Ala, — Birmingham  R.,  etc.,  Co.  v. 
Hunnicutt,  3  Ala.-  A.  448,  57  S  262. 

Colo. — Sanderson  v.  Frasier,  8 
Colo.  79,  6  P  632,  54  AmR  644. 

D.  C. — Metropolitan  R.  Co.  v. 
Jones.  1  App.  200. 

Iowa. — Blumenthal  v.  Union  Elec- 
tric Co.,  129  Iowa  322,  106  NW  688. 

Mass. — Powers  v.  Old  Colony  St. 
R.  Co.,  201  Mass.  66,  87  NB  192. 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co..  101   Mo.  417,  14  SW  880. 

N.  Y.-— Allen  v.  Dry  Dock,  etc.,  R. 
Co.,   2   NYS   738. 

N.  C. — Bedsole  v.  Atlantic  Coast 
Line  R.  Co..  161  N.  C.  152,  65  SB 
926. 

Tex. — Missouri  Pac.  R.  Co.  v.  Cal- 
lahan, 12  SW  833;  San  Antonio  Tract. 
Co.  v.  Davis.  (Civ.  A.)  101  SW  554; 
International,  etc.,  R.  Co.  v.  Cruse- 
turner,  44  Tex.  Civ.  A.  181.  98  SW 
423;  Gulf.  etc..  R.  Co.  v.  Phillips,  32 
Tex.  Civ.  A.  238,  74  SW  793;  Inter- 
national, etc.,  R.  Co.  v.  Foster,  16 
Tex.  Civ.  A.  497,  63  SW  952. 

Vt.— Taylor  v.  Day,  16  Vt.  666. 

[a]  Evidence  held  admissible  to 
show  negligence  with  respect  to  con- 
trolling crowds  at  a  station.  South- 
ern Pac.  Co.  v.  Ward,  208  Fed.  385, 
126  CCA  601;  International,  etc..  R. 
Co.  v.  Foster,  26  Tex.  Civ.  A.  497, 
63  SW  962  (holding  that  In  an  action 
against  a  railroad  company  for  in- 
juries received  near  a  station,  the 
facts  that  defendant  advertised  an 
excursion,    and    that    the    train    was 


late,  and  a  crowd  had  assembled  at 
the  depot,  were  material  on  the  ques- 
tion of  the  amount  of  care  and  dili- 
gence required  of  defendant,  and 
hence  their  admission  was  not  error), 
[b]  BvManoe  that  plaintiff  re- 
ported aa  employs*'*  mlaoondoot  to 
the  carrier  as  soon  as  he  arrived 
home  is  admissible  in  an  action 
against  a  carrier  for  misconduct  of 
Its  conductor  toward  plaintiff  and  her 
companions,  as  tending  to  show  that 
she  was  aggrieved.  San  Antonio 
Tract.  Co.  v.  Davis,  (Tex.  Civ.  A) 
101  SW  654. 

17.  Louisville,  etc,  R.  Co.  v.  Bell, 
166  Ky.  400,  179  SW  400;  Louisville, 
etc.,  R.  Co.  v.  Bowlds,  64  SW  957, 
23  KyL  1202;  Cutler  v.  Concord,  etc., 
R.  Co..  69  N.  H.  641,  46  A  1061;  Lewis 
v.  Houston  Electric  Co..  89  Tex.  Civ. 

.A.  625,  88  SW  489.  112  SW  693. 

[a]  Tn  to  xl  nation  of  passenger. — 
(15  In  an  action  by  a  passenger  for 
injuries  caused  by  the  carrier,  where 
the  Issue  was  that  defendant  knowing 
that  plaintiff  was  intoxicated  did  not 
properly  care  for  him  as  a  passenger, 
evidence  that  plaintiff  purchased 
beer  shortly  before  the  accident  at  a 
restaurant  in  defendant's  passenger 
station  kept  by  one  under  lease  from 
defendant  Is  admissible  to  show 
plaintiff's  Intoxicated  condition,  but 
not  to  impose  additional  duties  on  de- 
fendant in  the  care  of  plaintiff,  nor 
to  show  that  defendant  was  guilty  of 
maintaining  a  nuisance  which  con- 
tributed to  plaintiff's  Intoxicated  con- 
dition. Cutler  v.  Concord,  etc.,  R. 
Co..  69  N.  H.  641,  46  A  1061.  (2) 
Where  in  an  action  by  a  passenger 
the  evidence  was  conflicting  as  to 
whether  he  was  intoxicated  when  in- 
jured, and  he  testified  that  he  had 
not  been  drunk  for  two  years  prior 
thereto,  testimony  was  admissible 
that  plaintiff  had  been  intoxicated 
many  times  previous  to  the  Injury. 
Lewis  v.  Houston  Electric  Co.,  39 
Tex.  Civ.  A.  625,  88  SW  489,  112  SW 
593. 

18.  Berry  v.  Louisville,  etc.,  R. 
Co.,  109  Ky.  727,  60  SW  699,  22 
KyL  1410;  Nute  v.  Boston,  etc.,  R. 
Co..  214  Mass.  184.  100  NE  1099; 
International,  etc.,  R.  Co.  v.  Cruse- 
turner.  44  Tex.  Civ.  A.  181,  98  SW 
423;  Bullock  v.  Houston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  55  SW  184. 

[a]  Bvldenoe  held  inadmissible. 
— where  plaintiff  went  into  a  car  to 
seat  his  wife  and  children,  and  sus- 
tained Injuries  in  leaving  the  car.  In 
an  action  against  the  carrier  to  re- 
cover for  his  Injuries  a  conversation 
between  plaintiff  and  his  wife  at  the 
entrance  to  the  car,  and  not  far  from 
the  conductor,  was  not  admissible  to 
show  notice  to  the  conductor  of 
plaintiff's  intention  to  leave  the  train 
before  it  started.  In  the  ab- 
sence of  anything  to  show  that  the 
conductor  heard  the  conversation,  as 
It  was  no  part  of  his  duty  to  listen  to 
such  conversations.  Berry  v.  Louis- 
ville, etc..  R.  Co.,  109  Ky.  727,  60 
SW  699.  22  KyL  1410. 


IS.  Coy  v.  Boston  EL  R.  Co..  212 
Mass.  307.  98  NB  1041. 

HO.  Alabama  City,  etc..  R.  Co.  v. 
Sampley,  169  Ala.  372,  58  S  142; 
Cathey  v.  St.  Louis,  etc..  R.  Co.,  141 
Mo.  A.  134,  130  SW  130;  Fielder  v. 
St  Louis,  etc..  R.  Co.,  51  Tex.  Civ. 
A.  244,  112  SW  699;  Berg  v.  Chicago, 
etc..  R  Co!,  146  Wis.  419,  131  NW  90J. 

[a]  Utastrattoaav— (1)  Where  in 
an  action  by  a  passenger  for  an 
assault  by  the  conductor  the  evi- 
dence showed  that  the  assault  fol- 
lowed a  wrangle  concerning-  the  fail- 
ure of  the  passenger  and  his  com- 
panions to  leave  the  car  at  their 
destination.  It  Is  proper  to  show 
whether  their  failure  to  leave  the  car 
was  due  to  their  carelessness  or  to 
the  conductor's  failure  to  announce 
the  station  as  tending  to  throw  light 
on  the  contentions  of  the  parties  and 
to  mitigate  the  damages,  although 
neither  reason  for  falling  to  get  off 
would  be  conclusive  on  the  right  to 
recover.  Alabama  City,  etc.,  R.  Co. 
v.  Sampley,  169  Ala.  372,  63  S  142. 
(2)  In  an  action  against  a  railway 
company  for  an  assault  by  a  brake- 
man  on  a  passenger  who  attempted  to 
board  a  train  after  it  started,  and  an 
exhibition  of  whose  ticket  was  de- 
manded by  the  brakeman  on  the  car 
steps,  evidence  that  the  passenger 
was  crippled  and  thus  prevented 
from  boarding  sooner  •  la  proper. 
Cathey  v.  St,  Louis,  etc,  R,  Co.,  149 
Mo.  A.  134.  130  SW  130.  (8)  In  an 
action  for  alleged  injuries  to  a  pas- 
senger by  his  being  thrown  from  a 
train  by  a  brakeman.  evidence  that 
the  train  carried  a  large  crowd  who 
were  Intoxicated,  boisterous,  and  dis- 
orderly is  properly  admitted  to  ex- 
plain the  conduct  of  the  trainmen. 
Berg  v.  Chicago,  etc,  R.  Co..  146  Wis. 
419.   131  NW  902. 

[b]  Where  It  la  claimed,  that  the 
passenger's  injuries  were  An*  to 
alcoholism  and  not  to  the  assault 
evidence  of  an  isolated  instance  of 
intoxication  several  months  before 
the  assault  is  not  admissible  for  that 
purpose.  Fielder  v.  St.  Louis,  etc.. 
R.  Co.,  61  Tex.  Civ.  A.  244.  112  SW 
699  (holding-  that  the  admission  over 
objection  of  evidence  that  the  wit- 
ness, the  sheriff,  saw  plaintiff  drunk 
om  the  street  several  months  before 
the  alleged  assault,  and  threatened 
to  remove  him  from  his  position  as 
deputy  if  he  continued  to  drink,  to- 
gether with  the  statements  that 
plaintiff  had  then  been  drinking  for 
several  days  and  causing-  trouble, 
was  prejudicial  error). 

31.  Southern  R.  Co.  v.  Haynes, 
186  Ala.  60.  65  S  339;  Norfolk,  etc, 
R.  Co.  v.  BirchOeld.  106  Va.  80»,  54 
SE  879. 

[a]  Identity  of  assanltiog  party. 
—In  an  action  against  a  carrier  for 
an  assault  on  plaintiff  by  another 
passenger  who  falsely  stated  to 
plaintiff  that  he  was  a  special  officer 
of  the  carrier,  where  the  difficulty 
arose  from  his  ordering  plaintiff  to 
stop  smoking  In  the  car,  and  the  con- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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show  his  employment,22  and  duties,**  and  the  ca- 
pacity in  which  he  acted.*4  But  evidence  that  the 
passenger  had  at  some  previous  time  made  threats 
against  the  employee  is  inadmissible,*5  as  is  also 
evidence  that  the  employee  had  been  criminally 
prosecuted  for  the  assault,*8  or  subsequently  been 
discharged.*' 

Abuse  and  insult.  In  an  action  for  abusive  or 
insulting  language  or  conduct  of  an  employee,  plain- 
tiff may  show  the  continuance  of  the  abusive  or 
insulting  acts  even  after  he  had  been  relieved  from 
duty  by  another  employee,"  the  manner  and  the 
tone  of  voice  accompanying  the  language  used,** 
and  the  presence  of  others  on- the  car  at  the  time;*0 
and  defendant  may  show  the  employee's  general 
reputation  for  politeness.31    But  evidence  that  the 


abuse  or  insult  was  brought  about  by  the  miscon-' 
duct  of  the  passenger  is  admissible  only  in  mitiga- 
tion of  damages.** 

[$  1441]  (5)  Condition  of  Carrier's  Premises." 
As  bearing  on  the  question  of  the  carrier's  negli- 
gence in  regard  to  its  station  premises  or  platforms, 
evidence  is  admissible  as  to  the  conditions  existing 
there  at  the  time  of  the  accident,*4  and  as  to 
whether  the  station  was  a  regular,  or  only  a  flag, 
station.**  But  evidence  as  to  conditions  existing  at 
other  places,*6  or  at  the  same  place  at  other  times 
before  or  after  the  accident,*'  is  inadmissible,  unless 
it  appears  that  the  conditions  have  remained  the 
same,  as  where  only  a  short  space  of  time  has  in- 
tervened.** But  it  has  been  held  that  evidence  tend- 
ing to  show  how  the  accommodations  at  the  station 


ductor  made  no  effort  to  Interfere, 
there  waa  no  error  in  admitting  the 
testimony  of  a  witness  who  was  in 
the  car  at  the  time  that  he  did  not, 
just  at  the  time  when  the  difficulty 
occurred,  hear  a  certain  person  In 
the  car  who  was  a  detective  for  the 
carrier  say  anything  about  who  the 
assaulting  party  waa.  Norfolk,  etc., 
R.  Co.  v.  Birchfield,  105  Va.  809.  64 
SB  879. 

[b]  Discontinuing  Journey. — In 
an  action  for  an  assault  by  a  third 
party  in  defendant's  station,  it  was 
•not  error  to  permit  plaintiff  to  show 
that  he  did  not  continue  his  trip  for 
which  he  had  purchased  a  ticket. 
Southern  R  Co.  v.  Haynes.  186  Ala. 
60,  65  S  3J9.  „    . 

89.  Southern  R.  Co.  v.  Crone,  61 
Ind.  A.  100.  99  NE  762;  Rand  v. 
Butte  Electric  R.  Co.,  40  Mont.  898, 
107    P   87. 

[a]  Illustration. — In  an  action  for 
personal  injuries  by  a  passenger  al- 
leged to  have  been  assaulted  by  one 
F  as  agent  of  defendant,  the  admis- 
sion of  evidence  that  P  had  pros- 
ecuted parties  for  being  intoxicated 
on  trains  and  also  for  jumping  on  and 
off  Is  proper  as  tending  to  prove 
that  P  was  in  the  emplpy  and  serv- 
ice of  defendant.  Southern  R.  Co.  v. 
Crone,  51  Ind.  A.  300,  199  NE  762. 

[bl  ■peolal  deputy  sheriff. — Evi- 
dence that  the  persons  committing 
the  assault  were  appointed  special 
deputies  by  the  sheriff  at  the  request 
of  the  carrier  Is  material  only  in 
so  far  as  it  tends  to  show  their 
employment  by  the  carrier.  Rand  v. 
Butte  Electric  R  Co.,  40  Mont.  398, 
107  P  87. 

23.  Brewster  v.  Interborough 
Rapid  Transit  Co.,  68  Misc.  348.  123 
NYS   992 

34.  Philadelphia,  etc.,  R.  Co.  v. 
Green,  110  Md.  32,  71  A  986. 

[a]  As  pnblle  omo*r. — Where  the 
question  Is  in  what  capacity  an  em- 
ployee was  acting  when  he  assaulted 
a  passenger,  whether  as  an  employee 
of  defendant  or  as  a  peace  officer, 
under  what  he  regarded  as  a  valid 
appointment  and  qualification,  testi- 
mony to  show  that  he  was  a  public 
officer,  the  validity  of  the  app'oint- 
men  being  entirely  collateral,  should 
not  be  stricken  out.  Philadelphia, 
etc.,  R.  Co.  v.  Green.  110  Md.  32,  71 
A  986. 

05.  Hanson  v.  TJrbana,  etc.,  St.  R. 
Co.,  75  111.  A.  474;  Baltimore,  etc..  R. 
Co.  v.  Barger,  80  Md.  23.  30  A  660, 
46  AmSR  319.  26  LRA  220. 

[a]  Illustration. — A  question 
whether  plaintiff  on  some  previous 
day  had  used  abusive  and  profane 
language  to  the  conductor  on  the 
train  and  had  threatened  him  was  Im- 
proper, where  It  was  not  stated  when 
or  on  what  occasion  this  occurred. 
Baltimore,  etc..  R.  Co.  v.  Barrer.  80 
Md.  23.  30  A  560,  45  AmSR  319.  26 
LRA  220. 

88.  Hanson  v.  Urbana.  etc.,  St.  R 
Co..  76  111.  A.  474;  Layne  v.  Chesa- 
peake, etc.,  R.  Co.,  68  w.  Va.  213,  69 
SE  700.  31  LRANS  414. 

fa]  Indictment,  oonvlotLon.  and 
sentence. — In  an  action  by  a  passen- 
ger against  a  carrier  for  an  assault 
on    him   by  a  special   policeman   of 


the  carrier  at  the  time  when  the 
policeman  had  killed  plaintiff's 
brother,  the  record  of  the  Indictment, 
conviction,  and  sentence  of  the  police 
officer  for  the  murder  of  plaintiff's 
brother  is  not  admissible.  Layne  v. 
Chesapeake,  etc.,  R  Co.,  68  w.  Va. 
213.   69   SE   700.    81    LRAN8    414. 

87.  Pine  Bluff,  etc.,  R.  Co.  v. 
Washington.  116  Ark.  179, 172  SW  872. 

88.  Malecek  v.  Tower  Grove,  etc., 
R.  Co.,  67  Mo.  17. 

[a]  Thus  where  the  evidence 
showed  that  the  driver  of  the  car  in- 
sulted and  abused  the  passenger  and 
threatened  to  put  him  off  the  car; 
that  such  threats  and  insults  were 
kept  up  until  the  car  reached  a  sta- 
tion where  another  driver  was  placed 
in  charge  of  the  car,  the  first  driver 
still  remaining  in  the  car  and  con- 
tinuing the  conduct  complained  of, 
evidence  as  to  the  Insults  and  acts 
of  the  driver  after  he  had  been  re- 
lieved by  the  second  driver  was  prop- 
erly admitted.  Malecek  v.  Tower 
Grove,  etc.,  R.  Co.,  67  Mo.  17. 

89.  Alabama  Great  Southern  R. 
Co.  v.  Pouncey,  7  Ala.  A.  548.  61  S 
601;  McCumber  v.  Boston  El.  R.  Co., 
207  Mass.  659,  93  NE  698,  32  LRANS 
475;  Trinity,  etc.,  R.  Co.  v.  Bradshaw, 
(Tex.  Civ.  A)  107  SW  618. 

[a]  Bvidsnee  held  inadmissible. — 
Where  the  action  is  for  injuries  sus- 
tained from  being  pushed  off  the  car 
by  other  passengers  in  alighting,  and 
the  language  used  by  a  street  car 
conductor  in  telling  a  passenger  that 
she  was  blocking  the  passageway  and 
asking  her  to  move  aside  is  proper 
In  form  and  substance,  evidence  that 
his  tone  of  voice  was  harsh,  and 
loud  so  as  to  agitate  and  confuse  her 
is  not  admissible.  McCumber  v.  Bos- 
ton El.  R.  Co.,  207  Mass.  559.  93  NE 
698,  32  LRANS  475. 

30.  San  Antonio  Tract.  Co.  v. 
Lambkin,    (Tex.  Civ.  A.)   99  SW  574. 

31.  Georgia  Southern,  etc.,  R.  Co. 
v.  Ransom,  6  Ga.  A  740,  63  SE  526. 

39.  Birmingham  R..  etc.,  Co.  v. 
Coleman,  181  Ala  478,  61  S  890;  Gal- 
veston, etc.,  R.  Co.  v.  La  Prelle,  27 
Tex.  Civ.  A.  496,  66  SW  488.  See 
also  supra  I  1401. 

33.  Track  or  roadbed  see  infra 
5    1443. 

34.  Ky. — Louisville,  etc..  R.  Co.  v. 
Payne,  133  Ky.  639,  118  SW  352,  19 
AnnCas    294. 

Mass. — Kelley  v.  Boston  El.  R.  Co., 
210  Mass.  464,  96  NE  1031. 

Mich.— Collins  v.  Toledo,  etc.,  R. 
Co..  80  Mich.  390,  45  NW  178. 

N.  Y. — McGearty  v.  Manhattan  R 
Co..  16  App.  Dlv.  2,  43  NYS  1086. 

S.  C. — Smoak  v.  Savannah,  etc.,  R. 
Co..  65  S.  C.  299,  43  SE  662. 

Tex. — International,  etc.,  R.  Co.  v. 
Clark.  (Civ.  A.)  71  SW  687  frev 
on  other  grounds  96  Tex.  349,  72  SW 
584];  Texas,  etc.,  R.  Co.  v.  Taylor, 
(Civ.  A.)    58  SW  166,  844. 

[a]  Evidence  held  Inadmissible. — 
(1)  Where  in  an  action  for  Injuries 
while  alighting  evidence  showed  that 
the  train's  approach  to  the  station 
had  properly  been  announced,  and  the 
way  from  the  train  to  the  platform 
was  lighted,  evidence  as  to  the  extent 
of  the  carrier's  freight  business 
conducted      at      Its      freight      depot 


on  the  other  side  of  the  track, 
and  on  the  side  where  the  pas- 
senger attempted  to  alight,  was 
Inadmissible,  at  least  In  the  ab- 
sence of  evidence  that  the  passenger 
knew  of  the  existence  of  the  freight 
depot,  or  that  he  had  business  to 
transact  there.  Louisville,  etc.,  R.  Co. 
v.  Payne,  133  Ky.  639,  118  SW  352,  19 
AnnCas  294.  (2)  In  an  action  against 
an  elevated  street  railroad  com- 
pany for  Injuries  received  through 
being  crowded  off  defendant's 
station  platform  by  reason  of 
defendants  falling  to  provide 
proper  platform  facilities,  a  ques- 
tion asked  one  of  defendant's 
witnesses,  whether  or  not  In  deter- 
mining the  plan  of  operating  a  street 
railroad  It  was  proper  to  consider  the 
desires  of  the  traveling  public  where 
they  can  be  taken  Into  consideration 
without  interfering  with  safety  in 
the  operation  of  the  road,  was  prop- 
erly excluded.  Beverley  v.  Boston 
El.  R.  Co.,  194  Mass.  450.  80  NE  607. 

[b]  Guard  rail  around  platform.— 
Evidence  that  defendant  failed  to 
erect  a  guard  rail  along  a  station 
platform  Is  admissible  In  an  action 
for  negligently  overcrowding  the 
platform  so  that  plaintiff  was  pushed 
off.  McGearty  v.  Manhattan  R.  Co., 
15  App.  Dlv.  2,  43  NYS  1086. 

38.  Chicago,  etc..  R.  Co.  v.  Stan- 
ford, 84  Ark.  406.   106  SW  205. 

36.  Central  of  Georgia  R.  Co.  v. 
McNab.  160  Ala.  332.  43  §  222;  Nichols 
v.  Dubuque,  etc,  R  Co.,  68  Iowa 
732.  28  NW  44;  Louisville,  etc.,  R. 
Co.  v.  Henry,  44  SW  428.  19  KyL 
1783;  Ranney  v.  St.  Johnsbury,  etc., 
R  Co..  67  Vt.  694.  32  A  810. 

[a]  Thus  (1)  where  in  an  action 
for  injuries  sustained  In  alighting 
from  a  train  it  appeared  that  plain- 
tiff was  a  car  length  from  the  plat- 
form where  other  witnesses  alighted, 
evidence  as  to  the  condition  of  the 
platform  as  to  being  crowded  where 
such  witness  alighted  was  Inadmis- 
sible. Central  of  Georgia  R.  Co.  v. 
McNab.  150  Ala  332.  43  S  222.  (2) 
In  an  action  for  Injuries  sustained 
in  attempting  to  alight  from  a  car 
on  defendants  station  platform,  the 
mere  fact  that  such  platform  Is 
higher  than  the  one  at  another  sta- 
tion Is  Immaterial,  and  evidence  of 
such  fact  Is  Inadmissible.  Nichols 
v.  Dubuque,  etc.,  R.  Co.,  68  Iowa 
732,  28  NW  44. 

37.  Chicago,  etc.,  R.  Co.  v.  Ror- 
vig,  217  Fed.  953,  183  OCA  626; 
Pennsylvania  Co.  v.  Marlon,  104  Ind. 
239.  3  NE  874;  Newcomb  v.  New 
York  Cent.,  etc.,  R.  Co.,  169  Mo.  409, 
69    SW   348. 

[a]  Photographs. — Where  imme- 
diately after  a  passenger  had  fallen 
on  a  ridge  of  ice  on  a  station  plat- 
form the  Ice  was  covered  with  salt 
which  removed  it.  and  there  was  no 
controversy  as  to  the  other  relative 
locations  as  disclosed  by  the  evi- 
dence, photographs  of  the  platform, 
etc.,  taken  two  or  three  days  after 
the  accident  were  properly  excluded. 
Chicago,  etc.,  R.  Co.  ▼.  Rorvlg,  217 
Fed.  963,  132  CCA  625.  Photographs 
as  evidence  generally  see  Evidence 
[17  Cyc  414  et  seql. 

98.  New  York,  etc.,  R.  Co.  v. 
Digitized  by  OUOyTC 
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'at  which  the  accident  occurred  compare  as  to  safety 
with  those  of  other  stations  is  admissible  for  the 
purpose  of  showing  lack  of  care  on  the  part  of  the 
carrier  in  failing  to  furnish  proper  accommoda- 
tions, particularly  where  the  objecting  party  has 
introduced  like  evidence  with  respect  to  other  sta- 
tions.39 Evidence  of  statements  of  a  member  of  a 
railroad  commission  to  an  official  of  the  railroad 
company  in  regard  to  the  condition  of  a  station  and 
its  platform  is  admissible  to  show  notice  of  its  con- 
dition to  the  company.40  Evidence  as  to  the  small 
cost  for  which  a  defect  at  a  station  could  be  reme- 
died is  admissible  as  proving  want  of  care  on  the 
part  of  the  company  in  not  making  repairs  before 
the  accident.41 

[$  1442]     (6)   Condition  of  Vehicles  and  Appli- 
ances.   On  the  question  of  the  carrier's  negligence 

Mushrush,  11  Ind.  A.  192.  37  NE 
964,  38  NE  871;  Texas  Midland  R. 
Co.  v.  Brown.  (Tex.  Civ.  A.)  68  SW 
44;  Sullivan  v.  Delaware,  etc.,  Canal 
Co.,  72  Vt.  363,  47  A  1084. 

{a]  Thus  (1)  in  an  action  for  in- 
juries received  on  a  station  platform 
evidence  that  obstructions  were  there 
an  hour  after  the  accident  was  ad- 
missible to  corroborate  evidence  that 
they  were  there  at  the  time  of  the 
accident.  New  York,  etc.,  R.  Co. 
v.  Mushrush.  11  Ind.  A.  192.  37  NE 
954.  38  NE  871.  (2)  Evidence  of  the 
existence  of  a  hole  in  a  station  plat- 
form ten  hours  after  an  accident 
which  had  been  caused  thereby  was 
properly  admitted  to  prove  the  con- 
dition of  the  platform  at  the  time 
of  the  accident,  where  It  was  limited 
by  the  charge  of  the  court   to  that 

Surpose.     Texas   Midland   R.    Co.   v. 
irown.   (Tex.  Civ.  A.)  68  SW  44. 

39.  Chesapeake,  etc.,  R.  Co.  v. 
Barger,   112   Va.   688.   72  SE  693. 

40.  Smoak  v.  Savannah,  etc.,  R. 
Co..   66  S.  C.   299.   43  SE  662. 

41.  Haskell  v.  Manchester  St.  R. 
Co..  78  N.  H.  687,  64  A  186.    • 

48.  Ala. — Southern  R.  Co.  v.  Har- 
rington. 166  Ala.  630.  62  S  57,  139 
AmSR  69;  Kansas  City,  etc.,  R.  Co.  v. 
Smith,  90  Ala.  26.  8  S  48.  24  AmSR 
753;  Mobile,  etc.,  R.  Co.  v.  Ashcraft, 
49   Ala.    305. 

111. — Stuchly  v.  Chicago  City  R. 
Co.,  182  111.  A.  337. 

Mass. — Cutts  v.  Boston  El.  R.  Co., 
202  Mass.   450.   89   NE  21. 

Mich. — Gerlach  v.  Detroit  United 
R.  Co.,   171   Mich.   474.   137   NW  266. 

Mo. — Price  v.  Metropolitan  St.  R. 
Co..  220  Mo.  435,  119  SW  932.  132 
AmSR   688. 

N.  H. — Holyoke  v.  Grand  Trunk  R. 
Co..  48  N.  H.  541. 

N.  T.— Myer  v.  Brooklyn  City  R. 
Co..  10  Misc.  11.  30  NYS  634. 

Oh. — Cleveland,  etc.,  Tract.  Co.  v. 
Ward,  27  Oh.  Cir.  Ct.  761. 

Or. — Lakln  v.  Oregon  Pac.  R.  Co., 
16  Or.  220.  15  P  641. 

Tex. — International,  etc.,  R.  Co.  v. 
Duncan,  55  Tex.  Civ.  A.  440.  121  SW 
362. 

Wis. — Schlag  v.  Chicago,  etc..  R. 
Co.,   152  Wis.  166,  139  NW  756. 

[a]  Evidence  that  plaintiff  was  a 
"chronic  kicker,"  is  inadmissible  In 
an  action  by  a  railroad  postal  clerk 
against  a  railroad  company  for  dam- 
ages resulting  from  ,  Illness  caused 
by  the  failure  to  heat  the  mail  car  in 
which  he  worked.  Southern  R.  Co.  v. 
Harrington,  166  Ala.  630,  62  SW  67. 
139  AmSR  69. 

[b]  Conversations  between  a 
motorman  and  a  supervisor  of  the 
carrier,  in  which  the  supervisor  made 
remarks  tending  to  show  that  the 
car  In  question  which  caused  the  In- 
Jury  was  out  of  repair,  are  competent 
on  the  question  of  negligence.  Healy 
v.  Chicago  City  R.  Co.,  160  111.  A.  7. 

fcl  JSvMmia*  as  to  the  trarnoae 
which  handholds  were  designed  to 
serve  is  Inadmissible.  Gerlach  v. 
Detroit  United  R.  Co.,  171  Mich.  474. 
137  NW  256. 


relative  to  injuries  caused  by  its  cars  or  other  vehi- 
cles or  appliances,  evidence  tending  to  show  their 
condition  or  equipment  at  the  time  of  the  accident 
is  admissible.42  For  this  purpose  evidence  as  to  the 
condition  of  the  oar  or  vehicle  at  other  times  before 
or  after  the  accident  is  admissible  where  it  does 
not  appear  that  there  has  been  a  change  in  its  eon,- 
'dition  in  the  meantime;41  but  it  has  been  held  that 
in  the  absence  of  proof  that  the  condition  has  re- 
mained the  same  such  evidence  is  inadmissible.41 
Evidence  as  to  the  condition  of  other  cars  or  vehi- 
cles is  generally  held  inadmissible,  in  the  absence  of 
proof  that  they  are  similarly  constructed  and 
equipped  as  the  car  or  vehicle  in  question;41  but  for 
the  purpose  of  determining  whether  a  car  was  prop- 
erly equipped,  evidence  may  be  admitted  as  to 
whether  other  cars   had   been  constructed   in  the 


[d]  Elevator  eases*— (1)  In  an 
action  for  injuries  to  a  passenger  in 
an  elevator,  where  defendant  proved 
that  the  brake  rod  was  broken,  and 
that  that  was  the  cause  of  the  fall 
of  the  elevator,  and  that  sufficient  In- 
spection had  been  used  by  it,  and 
plaintiff  introduced  evidence  that 
screws  of  the  safety  device  were 
rusty  and  Interfered  with  the  oper- 
ation thereof,  the  exclusion  of  evi- 
dence that  the  screws  were  not  rusty 
was  erroneous,  although  defendants 
witnesses  had  stated  on  cross-exami- 
nation that  the  screws  were  not 
rusty. '  Dlepenbrock  v.  Wove  Realty 
Co.,  128  App.  Dlv.  888.  112  NYS  539; 
Keller  v.  wove  Realty  Co.,  128  App. 
Dlv.  164.  112  NYS  538.  (2)  In  such 
an  action  defendant  could  show  by 
the  engineer  in  charge  of  the  build- 
ing whether  he  made  an  Inspection 
of  the  elevator  appliances  Immedi- 
ately after  the  accident,  disclosing 
the  cause  of  the  action  of  the  ele- 
vator. Cohen  v.  Farmers'  L.  &  T.  Co., 
70  Misc.  648,  127  NYS  661.  (3)  But 
evidence  as  to  the  carrying  power  of 
an  elevator  is  Inadmissible  where 
the  only  question  of  negligence  on 
which  plaintiff  is  entitled  to  recover 
Is  defendant's  negligence  In  the  op- 
eration and  failure  to  have  the  most 
Improved  safety  appliances,  or  to 
keep  them  In  good  working  order. 
Hartford  Deposit  Co.  v.  -Soflltt.  172 
111.  222.  60  NE  178,  64  AmSR  35  [aff 
70   111.  A.  166]. 

43.  Dorrance  v.  Michigan  United 
R.  Co.,  176  Mich.  198,  141  NW  697, 
AnnCa8l915A  763;  Orcutt  v.  Century 
Bldg.  Co.,  214  Mo.  86,  112  SW  582; 
Corcoran  v.  Albuquerque  Tract.  Co., 
15  N.  M.  9,  103  P  646.  Compare 
Newcomb  v.  New  York  Cent.,  etc.,  R. 
Co.,  169  Mo.  409,  69  SW  348  (holding 
that,  where  a  passenger  by  mistake 
boarded  the  wrong  train  and  was  In- 
jured by  jumping  from  it  while  in 
motion,  evidence  as  to  whether  there 
were  signs  or  placards  on  the  car 
five  months  previous  was  too  remote 
to  afford  a  bisls  for  an  inference  as 
to  the  condition  at  the  time  of  the 
accident). 

[a]  Illustration. — Under  the  rule 
that,  where  a  condition  is  once  shown 
to  exist.  It  will  be  presumed  to  con- 
tinue until  the  contrary  appears,  evi- 
dence In  an  action  against  a  street 
railroad  for  Injury  to  a  passenger 
alighting  from  a  car  as  to  the  con- 
dition of  the  step  of  the  car  and  the 
grating  at  the  back  of  the  step  seven 
months  prior  to  the  accident  Is  ad- 
missible. Corcoran  v.  Albuquerque 
Tract.  Co..  16  N.  M.  9,  103  P  645. 

[b]  loe  and  snow  In  ear., — In  an 
action  for  injuries  to  a  street  car 
passenger  slipping  on  Ice  and  snow 
in  the  vestibule  of  a  car,  evidence 
that  snow  and  ice  were  in  the  vesti- 
bule when  the  car  made  Its  subse- 
quent trip  In  charge  of  the  same 
crew  was  admissible  onlv  to  show  the 
eHmatlc  conditions  and  that  snow  was 
tracked  that  day  and  that  it  was  con- 
gealing. Dorrance  v.  Michigan  United 
R.    Co.,    176    Mich.    198,    141    NW    697. 


[c]  Elevator  case. — In  an  actios 
for  injuries  to  a  passenger  in  an  ele- 
vator through  the  falling  thereof, 
evidence  relating  to  the  condition  of 
the  elevator  as  far  back  as  two  years 
prior  to  the  Injury  and  on  down  to 
within  a  few  days  thereof,  and  tend- 
ing to  show  that  the  elevator  would 
not  run  properly,  that  the  cable  «u 
rusty  and  rotten,  that  bolts  were 
loose,  that  the  guide  shoes  were  con- 
stantly getting  out  of  place,  and  that 
the  rod  governing  the  safety  appli- 
ances was  so  bent  that  they  would 
not  properly  perform  their  functions 
was  admissible.  Orcutt  v.  Century 
Bldg.  Co..  214  Mo.  35.  112  SW  532. 

44.  Walling  v.  Trinity,  etc..  R. 
Co.,  48  Tex.  Civ.  A.  35.  106  SW  417; 
Texas  Midland  R.  Co.  v.  Ellison,  K 
Tex.  Civ.  A.   172,  87   SW  213. 

46.  Ala. — Southern  R.  Co.  v.  Har- 
rington. 166  Ala.  630,  62  S  57,  139 
AmSR  69. 

Pla. — Atlantic  Coast  Line  R.  Co.  t. 
Crosby.  63  Fla.  400,  43  S  318. 

Ind. — Ohio,  etc..  R.  Co.  v.  Voight, 
122  Ind.  288.  23  NE  774. 

Ky. — Louisville,  etc.,  R.  Co.  ». 
Mount,  101  SW  1182.  31  KyL  210. 

Mass. — Moody  v.  Springfield  St  R. 
Co..  182  Mass.   168,  65  NE  29. 

Mich.— Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  353,  127  NW 
330. 

R.  I. — Marsh  v.  Rhode  Island  Co.. 
35  R.  I.  270,  86  A  724;  Canham  ». 
Rhode  Island  Co.,  35  R.  I.  177,  85  A 
1050. 

[a]  Illustrations,— ( 1 )  In  an  ac- 
tion by  a  railroad  postal  clerk  for 
damages  caused  by  Illness  from  fail- 
ure to  heat  the  mail  car  in  which  he 
worked,  evidence  as  to  the  tempera- 
ture of  the  express  car  in  the  same 
train  was  not  relevant,  where  It  ap- 
peared that  the  express  car  and  the 
mail  car  were  heated  differently  in 
some  respects,  although  each  con- 
tained steam  pipes  from  the  engine. 
and  the  evidence  showed  that  ue 
mail  car  was  cold  while  the  express 
car  was  comfortable.  Southern  R. 
Co.  v.  Harrington,  166  Ala.  630.  62  S 
67,  139  AmSR  69.  (2)  It  Is  error  to 
admit  testimony  of  witnesses  as  to 
the  comparative  equipment  of  pas- 
senger trains  of  defendant  railroad 
company  used  on  a  branch  line  where 
such  injury  occurred,  and  the  trains 
used  on  the  main  lines,  as  to  being: 
modern  and  up  to  date,  where  no 
foundation    Is   laid    therefor    In   the 

Pleading  or  other  testimony,  such 
estimony  having  a  tendency  to 
£rejudlce  the  Jury-  Atlantic  Coast 
,lne  R.  Co.  v.  Crosby,  53  Fla,  400,  41 
S  318. 

[b]  Evidence  In  re buttaL— where 
defendant  sought  to  prove  that  then- 
large  cars.  Including  the  one  In  ques- 
tion, had  a  device  on  them  that 
effectually  precluded  jerking,  evi- 
dence of  witnesses  as  to  their  experi- 
ence while  riding  on  other  cars  of 
defendant  was  proper  in  rebuttsL 
Orth  v.  Saginaw  Valley  Tract  Co. 
162  Mich.   263,   127  NW  330. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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same  manner,**  or  as  to  whether  a  certain  improve- 
ment had  extensively  been  known  and  used  prior  to 
the  time  of  the  accident.47  In  a  railroad  mail 
clerk 's  action  for  injuries  claimed  to  have  been  due 
to  the  insufficient  or  defective  equipment  of  the 
mail  car,  United  States  statutes  giving  the  post- 
master-general authority  to  require  certain  things 
to  be  done  by  the  carrier  in  connection  with  con- 
tracts to  be  made  for  the  carriage  of  mail  under 
the  railroad  mail  service  are  properly  admitted,4* 
and  this  is  also  true  of  sections  of  the  postal  laws 
and  regulations  containing  provisions  as  to  rail- 
road mail  cars  and  their  equipment,  and  a 
pamphlet  issued  by  the  post-office  department  con- 
taining specifications  for  fixtures  for  mail  cars.49 

Notice  to  the  carrier  of  a  defect  from  which 
injury  to  a  passenger  has  resulted  is  competent 
evidence,  irrespective  of  the  source  of  the  notice;"0 
and  as  bearing  on  the  question  of  notice,  evidence 
is  admissible  to  show  that  plaintiff  had  complained 
to  the  carrier  of  the  defect,"  or  that  a  report  had 
been  furnished  to  it  showing  the  vehicle's  condi- 


tion ;**  but  evidence  of  complaints  as  to  the  condi- 
tion of  a  car,  made  by  the  passengers  to  each  other, 
and  not  to  the  carrier's  employees,  is  not  admis- 
sible.*8 Rumor  among  the  employees  of  the  carrier 
as  to  the  condition  of  any  of  the  means  of  transpor- 
tation, although  not  admissible  to  prove  the  bad 
condition  of  the  same,"4  is  admissible  to  show  no- 
tice to  the  carrier  of  its  bad  condition.55 

[$  1443]  (7)  Condition  of  Track  or  Roadbed.  As 
bearing  on  the  question  of  the  carrier's  negligence, 
evidence,  if  otherwise  competent,  is  admissible  as 
to  the  condition  of  its  track  or  roadbed  at  the  time 
and  place  of  the  accident,56  and  of  notice  thereof 
to  the  carrier's  employees;57  but  where  the  evi- 
dence establishes  negligence  independently  of  the 
condition  or  construction  of  the  track,  evidence  on 
the  latter  question  is  immaterial.5*  As  a  general 
rule,  the  evidence  to  show  the  defective  condition 
of  the  track  must  be  confined  to  the  place  of  the 
accident,  or  in  the  immediate  vicinity  where  the 
conditions  generally  were  the  same;5*  and  evidence 
as  to  the  condition  of  the  track  at  times  and  places 


46.  Central  of  Georgia  R.  Co.  v. 
Storrs,  169  Ala.  S61,  63  S  746. 

[a]  Illustration-— On  an  Issue 
whether  the  space  between  passenger 
cars  on  a  train  was  negligently  left 
uncovered,  evidence  as  to  whether 
any  cars  had  been  constructed  within 
the  last  five  years  with  platforms 
like  those  on  the  car  in  question 
was  admissible  as  a  circumstance  to 


so  to  the  jury,  determining  whether 
the  cars  were  properly  equipped. 
Central   of  .Georgia  ft.  Co.  v.  Btorrs, 


169  Ala.  361,  53  S  746. 

47.  Hegeman  v.  Western  R.  Corp., 
16  Barb.  353  [aff  13  N.  Y.  9,  64  AmD 
6171. 

48.  Washington,  etc.,  R.  Co.  v. 
Carter,  117  Va.  424.  86  SE  482. 

4B.  Washington,  etc.,  R.  Co.  v. 
Carter,  117  Va.  424,  85  SB  482. 

50.  Kingman  v.  Lynn,  etc.,  R  Co., 
181  Mass.  387,  64  NE  79;  Baruth  v. 
Poughkeepsie  City,  etc..  Electric  R, 
Co..  89  App.  Div.  324.  85  NYS  822: 
Richmond  R.,  etc.,  Co.  v.  Bowles,  92 
Va.  738,  24  SE  388;  Ferguson  v. 
Truax,  132  Wis.  478,  110  NW  395,  111 
NW  657,  112  NW  513,  14  LRANS 
350,  13  AnnCas  1092. 

[a]  ■  Blevator  case. — In  an  action 
for  Injuries  sustained  by  one  riding 
in  a  passenger  elevator,  in  conse- 
quence of  the  fall  of  the  elevator,  a 
letter  written  by  the  agent  of  the 
nonresident  owner  to  the  owner  prior 
to  the  accident,  stating  that  the  ele- 
vator was  out  of  order,  and  that  a 
third  person  had  stated  that  the  whole 
machine  ought  to  be  built  over  be- 
fore it  would  work-  right,  was  ad- 
missible as  showing  that  the  owner 
had  notice  of  defects  therein.  Fergu- 
son v.  Truax,  132  Wis.  478.  110  NW 
396.  Ill  NW  657.  112  NW  513,  14 
LKANS  350.   13  AnnCas  1092. 

61.  Southern  R.  Co.  v.  Harrington, 
166  Ala.  630.  62  S  57.  139  AmSK  59. 

68.  Chicago,  etc  R.  Co.  v.  Bene- 
dict, 154  Ky.    676.   159   SW  526. 

63.  Louisville,  etc.,  R.  Co.  v. 
Scalf,  110  SW  862.  33  KyL  721.  26 
LRANS  263. 

64.  •  Wormsdorf  v.  Detroit  City  R 
Co.,  75  Mich.  472,  42  NW  1000,  13  Am 
SR  463. 

86.  Wormsdorf  v.  Detroit  City  R 
Co.,  76  Mich.  472,  42  NW  1000,  13  Am 
SR  453. 

86.  Colo. — Colorado  Midland  R.  Co. 
▼.  McGarry,  41  Colo.  398.  92  P  916. 

Dak. — Pattee  v.  Chicago,  etc.,  R 
Co.,   6  Dak.  267.   38  NW  435. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Brown,  138  Ga.  107.  74  SE  839. 

111. — Elgin,  etc..  Tract.  Co.  v. 
Hench,  132  111.  A.  535. 

Mo. — Hatchett  v.  St.  Louis  United 
R.  Co.,  175  SW  878;  Setiler  v.  Metro- 
politan St.  R.  Co..  227  Mo.  454.  127 
SW  1:  Gardner  r.  Metropolitan  St.  R. 
Co..  223  Mo.  389.  122  SW  1068.  18 
AnnCas  1166:  Gage  v.  St.  Louts  Tran- 
sit Co.,  211  Mo.  139,  109  SW  13. 


N.  C. — Grant  v.  Raleigh,  etc.,  R. 
Co..  108  N.  C.   462.  13  SE  209. 

Tex. — Texas  Tract.  Co.  v.  Hanson, 
(Civ.  AJ   143   SW  214. 

Vt. — Parker  v.  Boston,'  etc.,  R.  Co., 
84   Vt.  329.  79  A  865. 

{al  Bvldence  held  admissible. — 
Where  plaintiff  claimed  that  his 
uries  were  caused  by  the  sudden 
Jerking  of  a  cable  car  which  had  just 
passed  over  a  crossing  of  other 
tracks,  after  stopping  to  let  passen- 
gers alight,  evidence  of  the  condition 
of  the  tracks  at  the  crossing,  and  of 
the  machinery,  was  proper,  although 
negligence  In  that  respect  was  not 
alleged,  since  such  evidence  was 
merely  to  show  whether  there  was  a 
stop,  a  start,  and. a  jerk,  especially 
where  no  defects  were  shown.  Setz- 
ler  v.  Metropolitan  St.  R.  Co.,  227  Mo. 
464,  127  SW  1.  (2)  Where,  in  an  ac- 
tion for  Injuries  to  a  passenger, 
caused  by  the  derailment  of  the  train, 
all  of  the  counts  of  the  declaration 
alleged  negligent  running  of  the 
train,  the  condition  of  the  track  was 
properly  considered  in  determining 
whether  the  mode  of  running  the 
train  was  negligent,  and  evidence  of 
the  condition  of  the  ties  just  after 
the  accident  was  admissible.  Parker 
v.  Boston,  etc.,  R.  Co.,  84  Vt.  329,  79 
A  865.  (3)  Where  a  passenger  was 
thrown  from  a  street  car  and  killed, 
evidence  that  other  cars  of  the  same 

fattern  jolted  badly  over  the  uneven 
racks  at  that  point  is  admissible. 
Hatchett  v.  St.  Louis  United  R.  Co., 
(Mo.)   175  SW  878. 

[b]  Evidence  held  Inadmissible. — 
(1)  Although,  In  an  action  for  in- 
juries caused  by  the  derailment  of 
the  train,  rotten  pieces  of  wood,  pur- 

fiorting  to  be  parts  of  the  ties  form- 
ng  part  of  defendant's  tra<!k  at  the 
place  of  accident,  were  Introduced  In 
evidence  by  plaintiff,  testimony  of 
the  conductor  of  the  train.  In  re- 
buttal, that  shortly  after  the  derail- 
ment he  had  seen  several  .persons 
with  pieces  of  wood  in  their  hands, 
which  pieces  were  not  parts  of  the 
crosstles  under  the  rails  where  the 
accident  occurred,  and  that  he  had  so 
stated  to  them,  was  inadmissible. 
where  none  of  the  persons  to  whom 
the  conductor  referred  were  wit- 
nesses at  the  trial.  Colorado  Midland 
R.  Co.  v.  McGarry.  41  Colo.  398,  92  P 
915.  (2)  Evidence  that  the  land  along 
the  track  where  an  accident  occurred 
was  low  and  wet  is  inadmissible  to 
show  a  defective  construction  of  the 
roadbed.  Pattee  v.  Chicago,  etc..  R.  Co., 
5  Dak.  267,  38  NW  435.  (3)  It  is  not 
error  to  exclude  a  question  whether, 
if  a  switch  Is  worn,  the  flanges  of 
the  engine  wheels  might  not  throw 
it  open,  when  the  witness  is  not  an 
expert,  and  there  Is  no  evidence  that 
the  switch  was  worn.  Grant  v. 
Raleigh,  etc..  R.  Co..  108  N.  C.  462, 
13   SE  209. 


[c]  A  resolution  of  a  city  cowoU 
eonoMnlsg  the  safety  of  a  bridge,  or 

the  lack  of  the  safety  thereof;  and 
other  records  of  such  body  pertaining 
to  the  same  subject  matter,  are  not 
competent  in  a  suit  between  third 
parties  which  brings  Into  question 
the  condition  of  such  bridge,  Elgin, 
etc.,  Tract  Co.  v.  Hench,  132  111.  A. 
536. 
87.    Chicago,  etc.,   R.  Co.   v.   Cain, 

37  Tex.  Civ.  A.  531,  84  SW  682. 

[a]  JfotlM  of  condition  of  track. — 
In  an  action  for  Injuries  caused  by 
the  derailment  of  the  train,  due  to 
a  washout,  evidence  of  a  passenger 
on  the  wrecked  train  that  he  neard 
one  of  the  crew  of  a  passing  train 
say  to  one  of  the  trainmen  of  the 
train  which  was  wrecked,  "You  had 
better  not  pull  out  from  El  Reno,  as 
I  believe  you  will  go  Into  the  river," 
was  admissible  to  show  notice  to  the 
orew  of  the  wrecked  train  of  the 
probably  dangerous  condition  of  the 
track,  the  wreck  having  occurred  in 
that  vicinity.  Chicago,  etc.,  R.  Co.  v. 
Cain,  37  Tex.  Civ.  A.  531,  84  SW  682. 

68.  Hartwlg  v.  Chicago,  etc.,  R. 
Co.,  49  Wis.  358.  5  NW  865. 

59.  U.  S.— Vlcksburg,  etc.,  R.  Co. 
v.  Putnam,  118  U.  S.  W6,"7  SCt  1,  30 
L.  ed.  257. 

Ala. — Richmond,  etc.,  R.  Co.  v. 
Vance,  93  Ala.  144.  9  S  674.  30  AmSR 
41. 

Dak. — Pattee  v.  Chicago,  etc.,  R. 
Co..  6  Dak.  267,  38  NW  435. 

111. — Kllnck  v.  Chicago  City  R.  Co., 
177  111.  A.  166  [aff  262  111.  280,  104 
NE  669.  52  LRANS  70,  AnnCasl915B 
177]. 

Iowa. — Whittlesey  v.  Burlington, 
etc.,  R.  Co..  121  Iowa  697,  90  NW  516, 
97  NW  66;  Allison  v.  Chicago,  etc.,  R. 
Co.,  42  Iowa  274. 

Kan. — Union  Pac.  R.  Co.  v.  Hand, 
7  Kan.  380. 

Ky. — Ohio  Valley  R.  Co.  v.  Watson, 
93  Ky.  654.  21  SW  244.  14  KyL  611, 
40  AmSR  211,  19  LRA  810:  Louis- 
ville, etc.,  R.  Co.  v.  Fox,  11  Bush 
495. 

Mich. — Laughlin  v.  Grand  Rapids 
St.  R.  Co..  62  Mich.  220,  "28  NW  873; 
Grand  Rapids,  etc,  R.  Co.  v.  Huntley, 

38  Mich.  537. 

Minn. — Morse  v.  Minneapolis,  etc., 
R.  Co.,   30  Minn.  465.  16  NW  358. 

MO. — Sidekum  v.  Wabash,  etc.,  R. 
Co.,  93  Mo.  400.  6  SW  68,  3  AmSR 
549;  Hipsley  v.  Kansas  City,  etc.,  R. 
Co..  88  Mo.  348. 

N.  Y.— Reed  v.  New  York  Cent.  R. 
Co.,  46  N.  Y.  674  (rev  66  Barb.  4931; 
Murphy  v.  New  York  Cent.  R.  Co.,  66 
Barb.  125. 

N.  C. — Hedges  v.  Wilmington,  etc., 
R.  Co.,  73  N.  C.  558. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Johnson.  16  Lea  677. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Mitchell,  76  Tex.  77,  12  SW  810:  Mis- 
souri Pac.  R.  Co.  v.  Johnson,  73  Tex. 
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other  than  the  time  when  and  place  where  the 
accident  occurred  is  generally  inadmissible."0  And 
it  has  been  held  that  evidence  of  the  general  bad 
condition  of  the  road  is  not  admissible  even  on  the 
question  of  exemplary  damages.61  Evidence  as  to 
the  construction  and  maintenance  of  other  roads  is 
generally  inadmissible  to  prove  or  disprove  negli- 
gence in  construction  and  maintenance  at  the  place 
in  question.82  A  custom  on  the  part  of  the  carrier 
to  keep  its  track  in  general  good  repair  is  not 
admissible  to  prove  the  good  condition  of  the 
track.83 

Negligence  in  operation  of  train.  Evidence  as  to 
the  condition  of  the  track  at  places  other  than  that 
of  the  accident  may  be  admitted  to  show  negligence 
on  the  part  of  the  carrier  in  the  operation  of  the 
train.** 

Where   condition  of  whole   structure  in  issue. 


95,  10  SW  826:  Galveston,  etc.,  R.  Co. 
v.  Goodwin,  (Civ.  A.)  26  SW  1007. 

[a]  Thus,  although  defective  rails 
or  crosstles  one  hundred  feet  from 
the  place  of  the  accident  could  not 
have  caused  It,  still  the  evidence  con- 
cerning- the  roadbed  at  such  distance 
to  some  extent  corroborates  the 
statements  of  one  party  or  the  other 
as  to  the  condition  of  the  roadbed 
where  the  derailment  occurred.  Ohio 
Valley  R.  Co.  v.  Watson,  93  Ky.  654, 
21  SW  244,  14  KyL  611,  40  AmSR  211, 
19   LRA  310. 

[b]  To  show  negligence  la  falling 
to  repair,  evidence  as  to  the  general 
condition  of  the  track  In  the  vicinity 
of  the  place  of  the  accident  is  ad- 
missible. Vicksburg,  etc..  R.  Co.  v. 
Putnam.  118  U.  S.  545.  7  SCt  1,  SO  L. 
ed.  257;  Taylor,  etc.,  R.  Co.  v.  Taylor, 
79  Tex.  104,  14  SW  918,  23  AmSR 
316-  Missouri  Pac.  R.  Co.  v.  Collier, 
62  Tex.  318;  Texas,  etc.,  R.  Co.  v.  De 
Milley,  60  Tex.  194.  ' 

•  [c]  To  show  cause  of  derailment, 
(1)  evidence  as  to  the  general  bad 
condition  of  the  track  in  the  vicinity 
of  the  place  of  the  accident  Is  ad- 
missible. Vicksburg,  etc.,  R.  Co.  v. 
Putnam,  118  U.  S.  645.  7  SCt  1,  30  L. 
ed.  257;  Union  Pac.  R.  Co.  v.  Hand. 
7  Kan.  380  tholdlng  that,  where  it 
appeared  that  the  track  was  in  good 
condition  where  the  car  left  it,  and 
that  the  car  ran  some  distance  be- 
fore turning  over,  evidence  as  to  a 
defect  anywhere  which  contributed 
to  cause  the  turning  over  of  the  car 
was  admissible);  Ohio  Vallev  R.  Co. 
v.  Watson.  93  Ky.  654,  21  SW  244,  14 
KyL,  611,  40  AmSR  211,  19  LRA  310 
(holding  that  evidence  concerning 
the  unsafe  condition  of  the  roadbed 
near,  as  well  as.  at,  the  place  of  an 
accident,  which  resulted  from  the  de- 
railment of  a  train  alleged  to  have 
been  caused  by  such  defective  road- 
bed, is  competent  where  the  evidence 
Is  conflicting  as  to  the  condition  of 
the  road  at  the  point  of  the  acci- 
dent); Hedges  v.  Wilmington,  etc., 
R.  Co..  73  N.  C.  658;  Nashville,  etc.. 
R.  Co.  v.  Johnson,  15  Lea  (Tenn.) 
677.  (2)  Where  the  evidence  tends  to 
show  that  the  derailment  of  the 
coach  In  which  plaintiff  was  riding 
was  caused  by  the  breaking  of  a  rail 
as  the  coach  passed  over  it,  and  that 
this  was  caused  by  the  defective  con- 
dition of  the  rail  and  the  crosstles 
under  It,  it  was  competent  for  plain- 
tiff to  prove  that  other  rails  and 
crosstles,  at  and  near  the  place,  were 
also  old,  worn,  rotten,  and  decayed. 
Alabama  Great  Southern  R-  Co.  v. 
Hill,  93  Ala.  614,  9  S  722,  30  AmSR 
65. 

60.  r>.  C. — Chapman  v.  Capital 
Tract.  Co.,  37  App.  479. 

Ky. — Ohio  Valley  R.  Co.  v.  Watson, 
93  Ky.  654.  21  SW  244,  14  KyL  611. 
40  AmSR  211,  19  LRA  310  (a  mile 
distant);  Louisville,  etc..  R.  Co.  v. 
Pox,  11   Bush   496. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
v.  Huntley.  38  Mich.  637. 

Minn. — Morse  v.   Minneapolis,   etc., 


R.  Co..  SO  Minn.  466.  16  NW  358. 

Mo. — Sldekum  v.  Wabash,  etc.,  R. 
Co.,  93  Mo.  400,  4  SW  701,  3  AmSR 
549  (mile  and  a  half  away). 

Wis. — Stewart  v.  Everts,  76  Wis. 
35,  44  NW  1092.  20  AmSR  17. 

"The  mere  existence  of  other  de- 
fects in  other  parts  of  the  road  Is 
not  evidence  that  a  similar  defect 
existed  at  the  place  of  the  casualty, 
and  caused  -it.  The  only  exceptions 
to  this  rule  which  now  occur  to  us 
are  where  the  other  defects  were 
shown  to  be  the  result  of  a  cause 
presumptively  operating  at  the  place 
of  the  casualty,  or  where  such  other 
defects  might  have  caused  the  defect 
which  produced  the  injury."  Morse 
v.  Minneapolis,  etc.,  R.  Co.,  SO  Minn. 
466.    467. 

[a]  Where  defendant  ha*  intro- 
duced such  evidence.  If.  in  an  ac- 
tion for  Injuries  caused  by  the  derail- 
ment of  a  train  from  the  alleged  de- 
fective condition  of  the  track,  evi- 
dence as  to  the  condition  of  cross- 
ties  one  hundred  feet  distant  from 
the  place  of  derailment  was  incom- 
petent, the  railroad  could  not  com- 
plain of  its  introduction  by  plaintiff 
after  it  had  flrat  offered  testimony 
as  to  the  condition  of  its  roadbed  at 
such  points.  Ohio  Valley  R.  Co.  v. 
Watson.  93  Ky.  664,  21  SW  244,  14 
KyL  611,  40  AmSR  211,  19  LRA  310. 

61.  Missouri  Pac.  R.  Co.  v. 
Mitchell.  75  Tex.  77,  12  SW  810. 

62.  Bosqui  v.  Sutro  R.  Co.,  131 
Cal.  890,  63  P  682:  Denver,  etc.,  R. 
Co.  v.  Woodward,  4  Colo.  1;  Weaver 
v.  Baltimore,  etc,  R.  Co.,  3  App.  (D. 
C.)  436;  Joyce  v.  Metropolitan  St.  R, 
Co.,  219  Mo.   344,   118   SW  21. 

[a]  Bridge'— In  a  damage  suit 
against  a  railroad  company,  where 
the  question  arises  as  to  whether  a 
certain  railroad  bridge  was  of  a  safe 
width,  the  refusal  of  the  trial  court 
to  admit  testimony  to  show  the  usual 
width  of  bridges  on  another  railroad 
Is  not  error,  especially  where  testi- 
mony Is  in  showing  the  width  of 
modern  railroad  bridges  generally. 
Weaver  v.  Baltimore,  etc.,  R.  Co.,  3 
App.  (D.  C.)  436. 

63.  Ft.  Worth,  etc,  R  Co.  v. 
Thompson.  2  Tex.  Civ.  A.  170,  21  SW 
137. 

64.  111. — Jacksonville  Southeastern 
R.  Co.  v.  Southworth,  136  111.  250,  25 
NE  1093   [alT  32  111.  A.  307]. 

Iowa. — Pitch  v.  Mason  City.etc, 
Tract.  Co.,  116  Iowa  716.   89  NW  33. 

Ky. — Ohio,  etc,  R.  Co.  v.  Beuris, 
146  Ky.  612,  143  SW  16;  Louisville. 
etc.,  R.  Co.  v.  Hampton,  7  Ky.  Op. 
296. 

N.  H. — Holyoke  v.  Grand  Trunk  R. 
Co.,  48  N.  H.  541. 

N.  C— Wltsell  v.  West  Asheville, 
etc..  R.  Co.,  120  N.  C.  567,  27  SE  125. 

Tex. — Missouri  Pac.  R.  Co.  v.  Col- 
lier. 62  Tex.  318. 

65.  Leonard  v.  Southern  Pac.  Co., 
21  Or.  556,  28  P  887,  15  LRA  221. 

[a]  Illttstratlou^— In  an  action  for 
Injuries  received  by  a  passenger  In 
the  wrecking  of  a  train,  caused  by 


Where,  as  in  the  case  of  a  bridge,  the  condition  of 
the  structure  as  a  whole  is  in  issue,  evidence  is 
admissible  as  to  the  condition  of  portions  of  the 
structure  other  than  that  which  gave  way.85 

Limitations  as  to  time.  As  a  general  rule,  evi- 
dence of  defects  in  the  means  of  transportation, 
such  as  the  track  or  roadbed,  must  be  limited  to 
defects  existing  at  the  time  of  the  accident.*8  But 
where  there  is  evidence  showing  that  the  condition 
of  the  track  before  and  after  the  accident  was  sub- 
stantially the  same,  evidence  of  its  condition  at 
such  time  is  admissible  to  show  its  condition  at 
the  time  of  the  accident,87  and  to  show  knowledge 
on  the  part  of  defendant  of  the  existence  of  such 
condition.88 

Official  reports.  Reports  of  railroad  officials 
prior  to  the  accident  are  also  admissible,  against 
the  company,  to  show  the  condition  of  the  track  at 

the  fall  of  a  bridge  over  which  the 
train  was  passing,  where  the  stabil- 
ity of  the  whole  structure  is  involved 
in  the  charge  of  negligence  alleged 
in  the  complaint,  it  is  competent  to 

five  evidence  of  the  condition,  at  the 
ime  of  the  accident,  of  portions  of 
the  bridge  left  standing,  and  not  im- 
mediately Involved  In  the  wreck- 
Leonard  v.  Southern  Pac  Co-  21  Or. 
555,  28  P  887,   15   LRA   231. 

66.  Dak. — Pattee  v.  Chicago,  etc. 
R.  Co.,  6  Dak.  267,  38  NW  435. 

Iowa. — Cronk  v.  Wabash  R.  Co.,  Ill 
Iowa  349.  98  NW  884. 

Mass. — Marshall  v.  Old  Colony  St. 
R.  Co.,  198  Mass.  18,  83  NE  860. 

Mich. — Grand  Rapids,  etc.,  R.  Co. 
v.  Huntley.  38  Mich.  637. 

Mo. — Stoher  v.  St.  Louis,  etc.  R. 
Co.,  91  Mo.  609,  4   SW  389. 

Wis. — Stewart  v.  Everts.  76  "Wis. 
36,  44  NW  1092,  20  AmSR  17. 

67.  Ark. — St.  Louis,  etc.  R.  Co.  ▼. 
Thurman,  110  Ark.-188,  161  SW  1054 
(five  months  afterward). 

111. — Chicago,  etc.  R.  Co.  v.  Lewis, 
145  111.  67.  33  NE  960  [aff  48  111.  A. 
274);  Jacksonville  Southeastern  R. 
Co.  v.  Southworth,  135  111.  260.  25  NE 
1093  [aff  32  111.  A.  »»71. 

Ind. — Pennsylvania  Co.  v.  Marlon. 
104  Ind.  239,  3  NE  874;  Ohio.  etc.  R. 
Co.  v.  Selby,  47  Ind.  471. 

Ky. — Ohio,  etc..  R.  Co.  v.  Benrls. 
146Ky.  612,  143  SW  16. 

Mo. — Logan  v.  Metropolitan  St.  R 
Co.,  183  Mo.  582,  82  SW  126;  Stoher 
v.  St.  Louis,  etc.,  K.  Co.,  91  Mo.  508. 
54  SW  389 

N.  Y. — Byrne  v.  Brooklyn  City.  etc.. 
R.  Co.,  6  Misc.  260,  26  NTS  760  [afT 
145  N.  T.  619  mem,  40  NE  163  mem]. 

Vt. — Parker  v.  Boston,  etc,  R.  Co., 
84  Vt.  329,  79  A  865  (Just  after  the 
accident). 

Wis. — Stewart  v.  Everts,  76  "Wis. 
35,  44  NW  1092.  20  AmSR  17. 

[a]  Bight  days  afterward. — Where. 
In  an  action  for  injuries  to  a  passen- 
ger on  a  street  car,  caused  by  an  al- 
leged defective  switch,  there  was  evi- 
dence that  the  switch  was  in  the 
same  condition  %t  the  time  that  it 
was  examined  by  a  witness,  eight 
days  after  the  accident,  as  it  was  at 
the  time  of  the  accident,  his  evidence 
as  to  its  condition  when  he  examined 
it  was  not  objectionable  as  too  re- 
mote. Logan  v.  Metropolitan  St.  R 
Co..  183  Mo.   682,  82  SW  126. 

68.  Houston,  etc.,  R  Co.  v.  Rich- 
ards, 20  Tex.  Civ.  A.  203.  49  SW  S87; 
Johnson  v.  Union  Pac.  R  Co.,  15 
Utah  285,  100  P  390. 

[a]  nisstrsttom.  The  testimony 
of  a  section  foreman  in  charge  of  the 
portion  of  the  road  where  the  acci- 
dent occurred  that  he  had  been,  for 
several  days  before  the  accident,  en- 
gaged in  repairing  the  road  at  that 
point,  and  that  the  speed  limit  of 
trains  over  that  portion  of  the  road 
was  fifteen  miles  an  hour,  was  ad- 
missible to  show  that  the  officers  and 
agents  of  the  carrier  had  had  notice 
of  the  unsafe  condition  of  the  road. 
and    that   It   was   unsafe   to   operate 
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§§  144&-1444] 


CARRIERS 


[io  a  J.]    1049 


the  time  of  the  accident,"8  as  is  also  a  report  of 
the  state  railroad  commissioners.'10  Such  reports 
must  be  distinguished  from  reports  of  the  circum- 
stances of  the  accident.11 

[$  1444]  (8)  Taking  Up  and  Setting  Down  Pas- 
sengers.    Evidence  as  to  the  conditions  and  cir- 


cumstances existing  at  the  time  and  place  a  pas- 
senger was  injured  while  alighting  from  or  board- 
ing a  cffr  or  train  is  admissible  on  the  question  of 
the  carrier's  negligence  in  causing  the  injury,'2  un- 
less under  the  particular  circumstances  of  the  case 
it  is  incompetent,  irrelevant,  or  immaterial.73    Thus 


i  trains  over  It  at  a  greater  speed. 
Johnson  v.  Union  Pac.  R.  Co.,  35 
Utah  286.  100  P  286. 

69.  Vicksburg,  etc.,  R.  Co.  v.  Put- 
nam. 118  U.  S.  546.  7,SCt  1,  30  L.  ed. 
857;  Texas,  etc.,  R.  Co.  v.  Lester,  75 
Tex.  56.12  8W  955. 

[a]  Report  of  trackwalker. — A  re- 
port made  by  a  trackwalker  to  his 
section  boss,  in  accordance  with  his 
duty,  and  prior  to  the  accident,  as  to 
the  bad  condition  of  the  track,  is  ad- 
missible against  the  carrier.  Texas, 
etc.,  R.  Co.  v.  Lester,  75  Tex.  5«,  12 

70.  Baruth  v.  Poughkeepsle  City, 
etc.,  R.  Co.,  89  App.  Dlv.  324,  85  NYS 
822 

[a]  In  Jfew  Tork  the  Railroad  Law 
(L.  [1890]  p  1131  c  565  8  162.  as 
amended  by  L.  £1892]  p  1416  c  676) 
providing:,  that  no  examination,  re- 
quest, or  advice  of  the  board  of  com- 
missioners shall  Impair  in  any  man- 
ner or  degree  the  legal  rights,  duties, 
or  liabilities  of  a  railroad  corpora- 
tion, does  not  operate  to  render  In- 
admissible, In  an  action  for  Injuries 
to  a  passenger,  a  communication  to 
an  electric  railroad  from  the  railroad 
commissioner,  made  after  inspection 
about  a  year  before  the  accident, 
recommending  the  adoption  of  cer- 
tain safeguards  at  the  place  of  the 
accident.  Baruth  v.  Poughkeepsle 
City,  etc.,  R.  Co.,  89  App.  Dlv.  324, 
86  NTS  822. 

71.  Carroll  v.  Bast  Tennessee,  etc., 
R.  Co..  82  Ga.  462.  10  SE  163,  6  LRA 
214.     See  also  supra  S  1437. 

72.  U.  S.— Grady  v.  St.  Louis 
Transit  Co.,  169  Fed.  400,  94  CCA 
022 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Barrett,  179  Ala.  274,  60  S  262;  Louis- 
ville, etc.,  R.  Co.  v.  Seale,  172  Ala. 
480,  55  S  237. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Green,  110  Ark.  232,  161  SW  148. 

Cal. — Franklin  v.  Visalia  Electric 
R.  Co.,  21  Cal.  A.  270,  131  P  776. 

111. — Chicago  City  R.  Co.  v.  Bundy, 
310  111.  39,  71  NE  28  [aff  109  111.  A. 
«37];  Chicago,  etc.,  R.  Co.  v.  Gore. 
202  111.  188,  66  NB  1063,  95  AmSR 
224;  Chicago,  etc..  R.  Co.  v.  Flaherty, 
202  111.  151,  66  NE  1083  [aff  105  111. 
A.   14].  „ 

Mass. — Floytrup  v.  Boston,  etc..  R. 
Co.,  163  Mass.  162,  39  NE  797;  Daw- 
son v.  Boston,  etc.,  R.  Co.,  166  Mass. 
127.  20  NE  466. 

Mich. — Sherwood  v.  Chicago,  etc., 
R.  Co..  88  Mich.  108.  60  NW  101. 

Mo. — Peterson  v.  Metropolitan  St. 
R.  Co.,  211  Mo.  498,  11  SW  37. 

N.  T. — Lustlg  v.  New  York,  etc.,  R. 
Co.,  65  Hun  647,  20  NTS  477. 

R.  I. — Moore  v.  Woonsocket  St.  R. 
Co..  27  R.  I.  460,  63  A  313,  114  AmSR 
69. 

Tex. — Mills  v.  Missouri,  etc.,  R. 
Co.,  94  Tex.  242,  59  SW  874.  66  LRA 
497  [rev  (Civ.  A.)  67  SW  291];  Kan- 
sas City,  etc.,  R.  Co.  v.  Young,  60 
Tex.  CW.  A.  610,  111  SW  764;  Mis- 
souri, etc.,  R.  Co.  v.  Dunbar,  49  Tex. 
Civ.  A.  12.  108  SW  500;  International, 
etc.,  R  Co.  v.  Hugen,  46  Tex.  Civ.  A. 
326.  100  SW  1000;  Gulf,  etc.,  R.  Co. 
v.  Coopwood,  (Civ.  A.)  96  SW  102; 
Long  v.  Red  River,  etc..  R.  Co.,  <Civ. 
A.)  85  SW  1048;  International,  etc., 
R.  Co.  v.  Downing,  16  Tex.  Civ.  A. 
643.  41  SW  190;  International,  etc..  R. 
Co.  v.  Satterwhlte,  16  Tex.  Civ.  A. 
102.   38  SW  401. 

Va. — Washington,  etc..  R.  Co.  v. 
Vaughan,  111  Va.  786,  69  SE  1035; 
Chesapeake,  etc..  R.  Co.  v.  Fortune, 
107  Va.  412,  69  SB  1095. 

Wash. — Sullivan  v.  Seattle  Electric 
Co..  61  Wash.  71.  97  P  1109,  ISO  AmSR 
1081 

Wis. — Werner  v.  Chicago,  etc.,  R. 
Co..   106  Wis.   800.   81    NW  416. 


[a]  ninstratlon«<— ( 1 )  Where  a  pas- 
senger who  had  not  procured  a  ticket 
sues  for  injuries  sustained  in  at- 
tempting to  board  a  moving  train, 
he  may  state,  in  an  action  for  his 
Injuries,  that,  If  the  agent  had  been 
in  the  office  when  he  applied  for  a 
ticket,  he  would  have  had  time  to 
catch  the  train  before  it  moved,  as 
bearing  on  the  question  whether  he 
was  denied  an  opportunity  of  get- 
ting a  ticket.  Mills  v.  Missouri,  etc., 
R.  Co..  94  Tex.  242,  59  SW  874,  56 
LRA  497  [rev  (Civ.  A.)  57  SW  291]. 
(2)  In  an  action  for  injuries  to  a 
passenger  while  attempting  to  alight, 
resulting  from  the  stool  on  which  he 
stepped  turning  over,  evidence  was 
admissible  which  tended  to  show  that 
the  stool  was  improperly  constructed 
and  as  to  the  frequency  with  which 
such  stools  turned  and  caused  pas- 
sengers to  fall.  Missouri,  etc.,  R. 
Co.  v.,  Dunbar,  49  Tex.  Civ.  A.  12,  108 
SW  600.  (3)  In  an  action  by  an 
alighting  electric  railroad  passenger 
struck  in  the  nighttime  by  an  un- 
llghted  train  running  in  the  opposite 
direction,  it  was  not  error  to  re- 
ceive testimony  on  the  commonly 
known  fact  that  trolley  poles  fre- 
quently become  detached,  and  that 
lights  in  cars  are  thereby  extin- 
guished. Washington,  etc.,  R.  Co.  v. 
Vaughan,  111  Va.  785,  69  SE  1036. 
(4)  In  an  action  for  the  death  of  a 


street  car  passenger  permitted  to 
alight  at  a  dangerous  place  while  in- 
toxicated,   proof   of    the   conduct   of 


decedent  while  a  passenger  on  the 
car.  Including  his  attempt  to  alight 
therefrom,  was  admissible  to  show 
his  condition  and  the  trainmen's 
knowledge  thereof,  but  evidence  of 
the  condition  of  the  street  where 
he  attempted  to  alight,  but  was 
prevented  by  the  trainmen,  was  in- 
admissible. Sullivan  v.  Seattle  Elec- 
tric Co.,  61  Wash.  71.  97  P  1109,  130 
AmSR    1082. 

[b]  On  the  issue  of  willfulness 
or  wantonness  In  the  injury  to  plain- 
tiff by  the  starting  of  defendant's 
street  car,  the  evidence  tending  to 
show  that  plaintiff  was  in  the  act  of 
boarding  the  car.  that  the  motorman 
saw  or  could  with  diligence  have  seen 
him  In  such  attempt  when  the  car 
was  started,  and  that  the  motorman 
was  notified  of  plaintiff's  physical 
infirmity  and  his  consequent  slowness 
of  gait,  and  was  requested  by  plain- 
tiff's son  not  to  start  the  car  till 
plaintiff  got  on,  testimony  of  the 
motorman  that  it  was  the  motor- 
man's  duty  to  see  that  every  one 
ready  to  get  on  the  car  got  on  be- 
fore he  started  was  admissible. 
Birmingham  R..  etc.,  Co.  v.  Lee,  153 
Ala.    79.   46   S   292. 

[c]  BCnnlolpal  ordinances  and 
regulations,  (1)  tending  to  show  that 
the  act  of  the  carrier's  employee 
complained  of  was  required  by  com- 
petent authority,  and  so  was  not 
in  Itself  negligent,  are  admissible. 
Callahan  v.  Boston  El.  R.  Co.,  215 
Mass.  171.  102  NE  330.  (2)  In  an 
action  by  a  female  passenger  for 
injuries  received  while  alighting 
from  a  car,  where  there  was  evi- 
dence that  the  car  stopped  at  the 
corner  at  which  plaintiff  had  signaled 
it  to  stop,  and  that  plaintiff  fell  from 
the  car  after  it  had  started,  a  city 
ordinance  providing  that  conductors 
or  drivers  shall  not  allow  women  or 
children  to  leave  or  enter  street  cars 
while  In  motion  was  properly  ad- 
mitted. Rapid  Transit  R.  Co.  v. 
Williams,  (Tex.  Civ.  A.)  136  SW 
267.  (3)  Where  plaintiff  claimed  he 
was  Injured  by  the  sudden  starting  of 
a  street  car  after  it  had  stopped  to 
discharge  passengers  on  the  near" 
crossing,    while    defendant    claimed 


that  it  had  only  slackened  speed 
before  crossing  an  intersecting  track 
and  was  proceeding  to  the  "far" 
crossing  In  accordance  with  its  rules 
when  plaintiff  endeavored  to  alight, 
the  court  did  not  err  In  admitting 
certain  city  ordinances  requiring  that 
at  all  points  where  street  railroad 
tracks  Intersect  or  cross  each  other, 
•the  car  should  be  stopped  immedi- 
ately before  crossing  the  same  so  as 
to  avoid  danger  or  collision,  and 
should  be  stopped  to  take  or  dis- 
charge passengers  on  the  "far"  side 
of  the  Intersecting  streets.  Grady 
v.  St.  Louis  Transit  Co.,  169  Fed. 
400.  94  CCA  622. 

73.  Ala. — Central  of  Georgia  R. 
Co.  v.  McNab,  150  Ala.  332,  43  S 
222;  Smith  v.  Birmingham  R.,  etc., 
Co.,  41  S  307;  Birmingham  R.,  etc., 
Co.  v.  Ellard.  135  Ala.  433,  33  S  276. 

Cal. — Boone  v.  Oakland  Transit 
Co..  139  Cal.  490.  73  P  243. 

Iowa. — Merryman  v.  Chicago  Great 
Western  R  .Co.,  135  Iowa  591,  113 
NW  367. 

Ky. — Chicago,  etc.,  R.  Co.  v. 
Rowell,  151  Ky.  313,  161  SW  960; 
Louisville,  etc.,  R.  Co.  v.  Lee,  140 
Ky.  91.  130  SW  813;  Louisville,  etc^. 
R.  Co.  v.  Payne.  133  Ky.  639.  118  SW 
352,  19  AnnCas  294. 

Mass. — Seale  v.  Boston  El.  R.  Co., 
214  Mass.  59,  100  NE  1020;  Stevens 
v.  Boston  El.  R.  Co.,  19S  Mass.  471, 
85  NE  671;  Greer  v.  Union  St.  R. 
Co..  193  Mass.  246,  79  NE  267;  Jacobs 
v.  West  End  St.  R.  Co.,  178  Mass.  116, 
59   NE  639. 

Mich. — Formiller  v.  Detroit  United 
R.  Co.,  164  Mich.  658,  130  NW  347. 

Minn. — Ahem  v.  Minneapolis  St. 
R.  Co..   102   Minn.   435,   113   NW  1019. 

N.  Y. — Walsh  v.  Richmond  Light, 
etc..  Co..  124  App.  Dlv.  633.  108  NYS 
950;  Taber  v.  Delaware,  etc.,  R.  Co., 
4   Hun   765    [aff  71   N.  Y.   489]. 

Or. — Simmons  v.  Oregon  R.  Co., 
41  Or.  161.  69  P  440,  1022. 

Tex. — San  Antonio  Tract.  Co.  v. 
Flory.  46  Tex.  Civ.  A.  238.  100  SW 
200;  Gary  v.  Gulf,  etc..  R.  Co.,  17 
Tex.  Civ.  A.  129,  42  SW  576. 

Va. — Washington,  etc.,  R.  Co.  v. 
Vaughan,  111  Va.  785,  69  SE  1036. 

Wash, — Woo  Dan  v.  Seattle  Elec- 
tric R.,  etc..  Co.,  5  Wash.  466.  32  P 
103. 

Wis. — Grisim  v.  Milwaukee  City  R. 
Co.,   84   Wis.   19.   54   NW  104. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  533, 
25  LRANS  21,7.,  AnnCasl912C  788. 

[a]  Illustrations. — (1)  Evidence, 
on  the  issue  as  to  how  long  a  train 
stopped,  of  the  details  of  a  conversa- 
tion held  by  a  witness  with  another 
passenger  who  alighted  and  returned 
to  the  train  Is  inadmissible.  Central 
of  Georgia  R.  Co.  v.  McNab.  150  Ala. 
382,  43  S  222.  (2)  Where  the  negli- 
gence alleged  was  in  starting  the  car 
with  a  jerk  as  plaintiff  was  getting 
on,  and  then  suddenly  stopping,  it  Is 
error  to  permit  the  conductor  to  be 
asked  on  cross-examination  how  fast 
they  ran  when  approaching  the  place 
where  the  passenger  got  on.  Bir- 
mingham R.,  etc.,  Co.  v.  Ellard,  135 
Ala.  433,  33  S  276.  (3)  Where  the 
evidence  shows  that  the  passenger 
fell  from  the  steps  of  the  car,  and 
was  in  a  position  of  danger  if  the 
train  moved,  and  the  brakeman  ad- 
monished her  to  move  at  once,  evi- 
dence whether  he  spoke  In  a  pleas- 
ant or  angry  tone,  or  what  his 
manner  was  Is  Immaterial.  Louis- 
ville, etc..  R.  Co.  v.  Lee.  140  Ky.  91. 
130  SW  813.  (4)  In  an  action  for 
Injuries  while  alighting,  by  the  sud- 
den starting  of  the  train,  evidence  of 
a  negligent  failure  properly  to  light 
the  depot  Is  Inadmissible.  Louisville, 
etc..  R.  Co.  v.  Payne,  188  Ky.  539, 
Digitized  DyvjC7\J\clV^ 
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evidence  may  be  admitted  as  to  whether  the  place 
was  a  regular  br  usual  stopping  place;74  but  it  has 
been  held  that  evidence  of  a  custom  of  stopping  or 
not  stopping  at  a  particular  place  is  not  admissible, 
unless  it  is  shown  that  the  passenger  had  knowl- 
edge of  such  custom.75  On  the  question  of  negli- 
gence in  suddenly  or  prematurely  starting  a  train 
or  car,  evidence  is  admissible  as  to  the  length  of 
time  the  train  or  car  stopped,78  and  evidence  by 
other  passengers  that  they  also  attempted  to  alight 
or  board  at  the  same  place,  but  that  the  car  started 


before  they  could  do  so,  is  admissible,77  as  is  also 
evidence  of  the  crowded  condition  of  the  car  at  the 
time;78  and  it  has  also  been  held  that  evidence  of 
the  length  of  time  the  train  or  car  usually  stopped 
at  that  place  is  admissible  on  such  issue,  although 
there  are  cases  to  the  contrary.80 

[J  1445]  (9)  Management  and  Operation  of  Con- 
veyance. Evidence  tending  to  show  the  conditions 
existing  at  the  time  and  place  of  the  accident  is 
admissible  on  the  question  of  the  carrier's  negli- 
gence in  managing  or  operating  the  car  or  train 


118  SW  352,  19  AnnCas  294.  (S)  In 
an  action  by  an  alighting  passenger 
for  Injury  to  one  struck  In  the  night-' 
time  by  an  electric  car,  involving 
an  issue  whether  the  car  was  lighted, 
it  was  not  an  abuse  of  discretion  to 
exclude  testimony  showing  that  the 
lights  were  burning  about  fifteen 
minutes  after  the  accident.  Wash- 
ington, etc.,  R.  Co.  v.  Vaughan,  111 
Va.  786.  69  SB  1035.  (6)  In  an  action 
to  recover  compensatory  damages  for 
personal  Injuries  alleged  to  have 
been  caused  by  the  sudden  starting 
of  the  car  while  plaintiff  was  alight- 
ing, evidence  as  to  what  occurred 
when  plaintiff  got  on  the  car,  tending 
to  prove  malice  on  the  part  of  de- 
fendant's drrver.  Is  not  admissible. 
Grislm  v.  Milwaukee  City  R.  Co.,'  84 
Wis.   19.   54   NW   104. 

[b]  Promise  to  slow  up. — Evi- 
dence that  the  engineer  had  promised 
the  passenger  to  slow  up  to  allow 
him  to  jump  from  the  train  is  In- 
admissible, in  the  absence  of  proof 
that  the  engineer  had  authority  to 
slow  up  trains  for  that  purpose. 
Clark  v.  Atchison,  etc.,  R.  Co.,  164 
Cal.  363.  128  P  1032. 

[c]  Bvldeno*  relative  to  the 
alighting  or  getting  on  of  another 
passenger  at  another  car  or  train, 
where  the  conditions  do  not  appear 
to  be  the  same,  is  not  admissible. 
Central  of  Georgia  R.  Co.  v.  McNab, 
150  Ala.  332.  43  8  222  (holding  that, 
where  in  an  action  for  Injuries  sus- 
tained In  alighting  from  a  train  it 
appeared  that  plaintiff  was  a  car 
length  from  the  platform  where  an- 
other witness  alighted,  evidence  as  to 
the  manner  In  which  witness  alighted 
and  that  the  porter  of  the  train 
helped  and  lifted  her  off  while  the 
train  was  in  motion  was  Inadmis- 
sible). 

[d]  Bvldence  that  some  of  the 
passengers  alighted  without  accident 
Is  not  admissible  in  an  action  against 
a  carrier  for  negligent  injury  to  an 
alighting  passenger.  Merryman  v. 
Chicago  Great  Western  R.  Co.,  135 
Iowa  691,  113  NW  867. 

74.  Ala.— Birmingham  R.,  etc., 
Co.  v.  Taylor,  162  Ala.  105.  44  S 
580:  Birmingham  R.,  etc.,  Co.  v. 
Enslen,  144  Ala.  343.  39  8  74. 

Ga. — Savannah  Electric  Co.  v.  Mc- 
Elvey.  126  Ga.  491,  56  SE  192. 

111. — Hanley  v.  Chicago  City  R.  Co., 
180  111.  A.  397;  Redtn  v.  Alton,  etc.. 
Tract.  Co.,  173  111.  A.  491. 

Ky. — Central  Kentucky  Tract.  Co. 
v.  Chapman,  124  SW  830:  Lex- 
ington R.  Co.  v.  Herring,  96  SW  568, 
29  KyL  794  treh  den  97  SW  1127,  30 
Kyi,  269]. 

Mich. — Chlsholm  v.  Ann  Arbor  R. 
Co.,  187  Mich.  214,  153  NW  818. 

Mo. — McGee  v.  Missouri  Pac.  R. 
Co.,  92  Mo.  208,  4  SW  379,  1  AmSR  706. 

Nebr. — Inglehart  v.  Omaha,  etc.,  R. 
Co..  95  Nebr.   442.  145  NW  850. 

N.  T. — Gleason  v.  Metropolitan  St. 
R.  Co.,  99  App.  Div.  209.  90  NTS 
1025. 

R.  I. — Moore  v.  Woonsocket  St.  R. 
Co..  27  R  I.  450.  63  A  313.114  AmSR.69. 

Va. — Alexandria,  etc..  R.  Co.  v. 
Herndon.   87  Va.   193.   12  SE  289. 

[a]  Illustrations.— (1)  Where 
plaintiff  alleges  that  her  car  stopped 
at  a  place  where  It  was  customary  to 
stop  to  let  off  passengers,  and  that 
as  she  was  attempting  to  alight  the 
car   suddenly    started,    whereby    she 


was  injured,  it  is  proper  to  permit  a 
witness  to  testify  that  cars  usually 
stopped  there  to  let  off  passengers. 
Birmingham  R.,  etc.,  Co.  v.  Taylor, 
162  Ala.  106,  44  8  580.  (2)  Where 
in  an  action  for  injuries  to  a  street 
car  passenger  while  attempting  to 
board  a  car  at  a  point  other  than 
that  marked  for  the  stopping  of 
cars  whether  the  car  in  fact  stopped 
to  permit  plaintiff  to  get  aboard  Is 
disputed,  evidence  that  defendant's 
cars  stopped  at  points  on  the  line 
other  than  the  place  Indicated  by  a 
sign  in  question  is  admissible.  Lex- 
ington R.  Co.  v.  Herring,  96  SW  558, 
29  KyL  794  [reh  den  97  SW  11C7,  30 
KyL  269].  (3)  Where  defendant  in- 
troduces a  plan  showing  the  street 
where  the  accident  occurred,  with  its 
intersecting  streets,  track  location 
of  "white  poles,"  and  various  dis- 
tances between  "white  poles,"  It  Is 
error  for  the  court  to  exclude  a  ques- 
tion as  to  whether  defendant  had 
any  established  stopping  places  on 
that  street,  for  the  purpose  of  ex- 
plaining the  meaning  of  the  "white 
poles"  already  shown  to  exist.  Moore 
v.  Woonsocket  St.  R.  Co.,  27  R.  I.  450, 
63  A  313.  114  AmSR  59. 

[b]  A  custom  of  alighting  a  short 
distance  from  the  station  with  the 
consent  of  the  carrier  may  be  shown. 
Pickett  v.  Central  of  Georgia  R.  Co., 
138  Ga.  177.  74  SE.  1027,  AnnCasl918 
C  1380  and  note.      ' 

[c]  Where  people  pass  and  re- 
pass.— Evidence  that  the  place  where 
a  passenger  attempted  to  board  the 
car  was  one  where  people  were  pass- 
ing and  repassing  generally  is  not 
relevant  to  the  issue  whether  It  was 
one  of  the  stopping  places  of  the 
company's  cars.  Smith  v.  Birming- 
ham R„  etc..  Co..  (Ala.)  41  S  307. 

[d]  Propriety  and  necessity  of 
stopping. — where,  in  an  action  for 
injuries  to  a  street  car  passenger 
while  attempting  to  board  a  car  at  a 
point  other  than  that  marked  as  a 
stopping  place  by  a  sign,  plaintiff 
claimed  that  the  car  stopped  to  re- 
ceive her  as  a  passenger,  which  was 
denied,  evidence  concerning  the  pro- 

Friety  and  necessity  of  stopping  de- 
endant's    cars    at    regular    stopping 


places  Indicated  by  signs  is  inadmis- 
sible. Lexington  R.  Co.  v.  Herring, 
96  SW  558,   29  KyL  794   [reh  den  97 


SW  1127,  30  KyL  269] 

75.  Greer  v.  Union  St.  R.  Co.,  193 
Mass.  246,  79  NE  267:  Margo  v.  Penn- 
sylvania R.  Co.,  213  Pa,  463,  62  A 
1079. 

[a]  Thus,  (1)  In  an  action  for  in- 
juries to  a  person  while  boarding  a 
street  oar,  evidence  of  a  custom  of 
defendant  not  to  stop  on  other  occa- 
sions was  not  admissible,  on  the 
theory  that  it  showed  an  Implied  in- 
vitation to  plaintiff  to  board  the  car 
while  In  motion,  where  .plaintiff  did 
not  claim  that  he  knew  of  such 
custom  or  that  he  found  the  car  mov- 
ing when  he  stepped  on  It.  Greer  v. 
Union  St.  R.  Co.,  193  Mass.  246.  79 
NE  267.  (2j  An  offer  to  show  that 
the  railroad  company  was  accus- 
tomed to  stop  Its  train  at  the  place 
of  the  accident,  which  was  not  a  sta- 
tion for  general  railroad  purposes, 
and  that  when  trains  so  stopped  pas- 
sengers frequently  got  off  and  on.  is 
Inadmissible,  where  there  Is  no  offer 
to  show  that  deceased  had  knowledge 
of  such  custom.     Margo  v.  Pennsyl- 


vania R.  Co..  213  Pa.  463.  62  A   1079. 

78.  Central  of  Georgia  R.  Co.  v. 
McNab,  150  Ala.  382.  43  S  222:  Kil- 
llan  v.  Georgia  R.,  etc..  Co.,  97  Ga. 
727,  25  SE  384;  Indianapolis  South- 
ern R.  Co.  v.  Wall.  54  Ind.  A.  43,  101 
NE  680:  Oliver  v.  Columbia,  etc..  B_ 
Co.,  65  S.  C.  1.  43  SE  307. 

[a]  Yestxuiony  of  another  pas 
senger  as  to  what  he  had  time  to  do 
Immediately  on  his  getting  off  the 
train  and  before  regaining  the  same, 
which  was  then  moving  off,  was  com- 
petent on  the  Issue  as  to  how  long 
the  train  stopped.  Central  or 
Georgia  R.  Co.  v.  McNab.  150  Ala. 
332,  43  S  222. 

fb]  Evidence  that  the  train  was 
behind  tint*  Is  admissible  on  the 
question  as  to  how  long  a  train 
stopped  at  a  given  station,  plaintiff 
contending  that  the  stop  was  not 
sufficiently  long  to  allow  him  time 
to  alight  safely  from  the  train,  and 
defendant  insisting  to  the  contrary, 
as  tending  to  show  the  existence  of 
a  reason  for  making  only  a  snort 
stop,    and    therefore    as    supporting- 

glalntllfs     contention,       Klfllan      v. 
eorgia  R..  etc.,  Co.,  97  Ga.  7*7.   SS 
SE  384. 

[c]  Changing  oar*/— In  an  action 
for  injury  to  a  passenger  while 
changing  cars,  the  accommodations 
for  passengers,  the  crowded  condi- 
tion of  the  cars,  and  the  possibility 
of  getting  on  another  coach,  may  be 
shown  in  evidence  to  determine 
whether  a  reasonable  time  was  given 
passengers,  under  the  circumstances, 
to  change  cars.  Oliver  v.  Columbia, 
etc..  R.  Co.,  65  8.  C.  1.  43  SE  307. 

77.  Franklin  v.  Vlsalta  Electric 
R.  Co.,  21  Cal.  A.  270.  131  P  77«: 
Pults  v.  Metropolitan  St  R.  Co..  164 
Mo.  A.  101.  148  SW  210;  San  Antonio 
Tract.  Co.  v.  Davis.  (Tex.  Civ.  A.) 
101  8W  654;  Texas,  etc.,  R.  Co.  v. 
Crockett.  27  Tex.  Civ.  A.  46S.  «* 
SW   114. 

78.  Metropolitan  R.  Co.  v.  Jones. 
1  App.  (D.  C.)  200. 

79.  Fuller  v.  Naugatuck  R.  Co, 
21  Conn.  657;  Mt.  Adams,  etc.  Co.  v. 
Isaacs,  18  Oh.  Clr.  Ct.  177.  10  On. 
Cir.  Dec.  49. 

80.  Dilburn  v.  Louisville,  etc.  R. 
Co..  166  Ala.  228,  47  8  210;  Nichols 
v.  Dubuque,  etc..  R.  Co.,  68  Iowa  732. 
28  NW  44;  Peterson  v.  Metropolitan 
St.  R.  Co..  211  Mo.  498.  Ill  SW  87. 

[a]  Illustrations. — (1)  In  an  ac- 
tion against  a  railroad  company  for 
the  death  of  a  passenger  killed  while 
alighting  from  a  train  at  his  desti- 
nation, plaintiff  cannot  show  how 
long  the  train  customarily  stopped, 
since,  if  it  stopped  sufficiently  lone 
to  enable  plaintiff  in  his  known  con- 
dition to  alight,  any  custom  is  Im- 
material. Dilburn  v.  Louisville,  etc.. 
R.  Co.,  166  Ala.  228,  47  S  210.  (2)  In 
an  action  for  injuries  sustained  in  at- 
tempting to  board  a  street  oar,  evi- 
dence by  the  conductor  as  to  the 
"usual  time"  that  cars  stopped  to 
discharge  and  receive  passengers  is 
inadmissible.  Peterson  v.  Metropoli- 
tan  St  R.  Co.,  211  Mo.  498.  Ill  SW    37. 

[b]  Knowledge  from  experience.  ■ 
In  an  action  for  personal  Injuries 
Incurred  while  alighting  from  a  train 
suddenly  starting  to  move  from  the 
station,  it  is  not  error  to  refuse  to 
allow  the  question  whether  the  wit- 
ness knew  from  experience  the  usual 
length    of    time    a    passenger    train 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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which  caused  the  injury,"  as,  where  the  injury  was 
caused  by  a  collision,82  or  by  sudden  jerks  or  jolts, 
whether  such  jerks  or  jolts  were  of  an  unusual 
nature.** 


Bate  of  speed.    As  bearing  on  the  carrier's  neg- 
ligence evidence  may  be  admitted  as  to  the  rate  of 
speed  at  which  the  car  or  train  was'  running  at 
nt  the  accident,*4  unless  the 


the 


at 
time 


which  the 
and  place 


of 


stops  at  a  station.     Nichols  v.   Du- 
'  buque.   etc.,   R.   Co..  (8   Iowa  782,   28 
NW  44. 

81.  111. — Chicago,  etc.,  R  Co.  v. 
Newell,  212  111.  332,  72  NE  416  (app 
diem  1*8  U.  S.  579  mem,  26  SCt  801 
mem,   49  L.  ed.   1171  mem], 

Iowa. — Blumenthal  v.  Union  Elec- 
tric Co..  129  Iowa  322,  105  NW  588; 
Fitch  v.  Mason  City,  etc.,  Tract  Co., 
116   Iowa  716,  89  NW  88. 

Ky. — Louisville,  etc.,  .  R.  Co.  v. 
BowldB.  64  SW  957,  23  Kyi.  1202. 

Mass. — Pitcher  v.  Old  Colony  St. 
R.  Co.,  196  Mass.  69,  81  NB  876,  124 
AmSR  613,  13  LRANS  481,  12  Ann 
Cas   886. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co..  176  Mich.  413,  142  NW  832: 
Keating  v.  Detroit,  etc.,  -R.  Co.,  104 
Mich.  418,  62  NW  675. 

N.  C. — Wltsell  v.  West  Ashevllle. 
etc..  R.  Co..  120  N.  C.  657,  27  SB 
126. 

•  Pa. — Philadelphia  City  Pass.  R.  Co. 
v.  Hassard,  76  Pa.  367. 

R.  I. — Carham  v.  Rhode  Island  Co., 
85  A  1050. 

Tex. — Williams  v.  International, 
etc.,  R.  Co..  28  Tex.  Civ.  A.  503,  67 
SW   1085. 

[a]  XUnstratlona*— (1)  In  an  ac- 
tion against  a  street  railroad  for  the 
death  of  a  passenger  who  jumped 
from  the  car  on  seeing  an  apparent 
electrical  disturbance  in  the  forward 
•end  of  the  car,  evidence  that  the  con- 
ductor of  the  car  became  frightened, 
and  jumped  before  deceased  did.  Is 
competent  to  show  negligence  In 
operating  the  car  with  an  incompe- 
tent conductor  in  charge  of  it.  Blu- 
menthal v.  Union  Blectric  Co.,  129 
Iowa  322,  105  NW  588.  (2)  In  an 
action  for  Injuries  to  a  street  car 
passenger  by  falling  over  another 
passenger's  bag  placed  in  the  aisle, 
evidence  that  It  was  not  customary 
to  have  racks  for  baggage  or  parcels 
In  street  cars,  and  that  it  was  the 
custom  to  allow  passengers  to  put 
hand  baggage  and  dress  suit  cases 
on  the  floor,  was  admissible  as  bear- 
ing on  the  question  whether  defend- 
ant exercised  due  care  In  the  prem- 
ises. Pitcher  v.  Old  Colony  St.  R. 
Co.,  196  Mass.  69,  81  NB  876,  124 
AmSR  513,  13  LRANS  481,  12  Ann 
Cas  886. 

[b]  Evidence  as  to  the  condition 
of  the  track  at  the  place  of  the  acci- 
dent, especially  in  connection  with 
evidence  of  the  speed  of  the  train 
or  car  at  that  point,  Is  admissible 
for  the  purpose  of  showing  negli- 
gence in  operating  the  train.  See 
supra  9  1443. 

83.  Ala. — Birmingham  R„  etc.,  Co. 
v.  Rutledge,  142  Ala.  195.  39  S  338. 

111. — Barnes  v.  Danville  St.  R.,  etc., 
Co.,  235  111.  666,  85  NE  921,  126  Am 
SR  237:  Chicago,  etc.,  R.  Co.  v.  Har- 
dle.  85  111.  A.  122. 

Iowa. — Parker  v.  Des  Moines  City 
R.  Co.,  163  Iowa  254,  133  NW  373. 
AnnCasl913E  174;  Mitchell  v.  Chi- 
cago, etc.,  R.  Co.,  138  Iowa  283,  114 
NW  622-  Larkln  v.  Chicago,  etc.,  R. 
Co.,  118  Iowa  662,  92  NW  891. 

Mich. — Van  Orman  v.  Lake  Shore, 
etc..  R.  Co.,  152  Mich.  186,  115  NW 
968. 

Mo. — Olsen  v.  Citizens'  R.  "Co.,  162 
Mo.  426.  54  SW  470. 

N.  T. — Loudoun  v.  Eighth  Ave.  R. 
Co..  162  N.  T.  380,  56  NE  988  [rev 
16  App.  Dlv.   152,   44  NYS  742]. 

Pa. — Fane  v.  Philadelphia  Rapid 
Transit  Co..  228  Pa.  471,  77  A  806: 

R.  I. — Fagan  v.  Rhode  Island  Co., 
27  R.  I.  51,  60  A  672. 

S.  D. — Reeves  v.  Chicago,  etc.,  R. 
CO.,  24  S.  D.  84.  123  NW  498. 

Va. — Washington,  etc..  R.  Co.  v. 
Trimyer.  110  Va.  856,  67  SB  631. 

Wash. — Harris  v.  Puget  Sound 
Electric  R.  Co..  52  Wash.  289,  100  P 
838. 

tal  Evidence  held  inadmissible,. — 
<1)  Where,  in  an  action  for  Injuries 
to  a  passenger  on  a  street  car  by  a 


collision  with  a.  railroad  train  at  a 
crossing,  the  conductor  who  went 
ahead  and  signaled  the  car  to  cross 
testified  that  he  saw  the  train  when 
two  blocks  away,  and  did  not  re- 
alize there  was  any  danger  until  it 
was  within  one  hundred  feet  of  the 
crossing,  and  fixed  the  location  of 
the  train  at  each  of  the  periods  he 
observed  It,  without  basing  his  judg- 
ment in  any  way  on  its  apparent 
speed,  or  any  speed  that  he  pre- 
viously had  knowledge  of,  a  city  or- 
dinance regulating  the  rate  of  speed 
of  trains  at  that  point  was  Immate- 
rial. Chicago  City  R.  Co.  v.  Shaw, 
220  111.  632,  77  NE  139.  (2)  In  an 
action  for  Injuries  to  a  passenger 
owing  to  a  collision  between  an  elec- 
tric car  and  a  vehicle  which  turned 
off  a  road  on  to  the  track,  evidence 
whether  the  track  was  wet  or  dry 
on  the  night  in  question,  and  testi- 
mony as  to  how  far  witness  could 
see  on  such  a  night,  and  within  what 
distance  a  car  could  be  stopped  at 
the  place  where  the  accident  occur- 
red, was  Inapplicable,  In  the  absence 
of  any  evidence  that  the  vehicle  was 
on  the  track  until  the  instant  of  the 
collision.  Fagan  v.  Rhode  Island  Co., 
27  R.  I.  61.  60  A  672.  (3)  In  an  ac- 
tion for  Injuries  to  a  passenger  by  a 
collision  between  two  parts  of  a 
train  which  had  broken  in  two,  quesr 
tions  asked  of  the  engineer  and  fire- 
man as  to  whether  there  was  any- 
thing different  or  unusual  in  the 
manner  In  which  they  operated  the 
train  at  the  time  were  immaterial. 
Reeves  v.  Chicago,  etc.,  R.  Co.,  24  8. 
D.  84.  123  NW  498. 

[b]  An  ordinance  (1)  requiring 
watchman  to  be  kept  at  all  railroad 
crossings,  to  perform  such  duties  as 
may  be  prescribed  by  ordinance,  Is 
Inadmissible,  in  an  action  by  a  street 
railroad  passenger  for  injuries  in  a 
collision  between  the  street  car  and 
a  railroad  train,  In  the  absence  of 
evidence  of  ordinances  prescribing 
such  duties,  since  the  court  could 
not,  as  a  matter  of  law,  assume  that 
the  duties  were  such  as  are  usually 
rendered  In  such  cases  by  watchmen. 
Wills  v.  Atchison,  etc..  R.  Co.,  123 
Mo.  A.  625.  113  SW  713.  (2)  In  an 
action  to  recover  for  injuries  to  a 
passenger  in  a  car  struck  at  a  street 
crossing  by  a  Are  engine,  an  ordi- 
nance giving  engines  a  right  of  way 
on  street  railroad  tracks  Is  Irrele- 
vant. Fane  v.  Philadelphia  Rapid 
Transit  CO.,  228  Pa.  471.  77  A  806. 

[c]  The  number  of  persons  killed 
in  a  collision  may  be  shown  to 
show  its  severity.  Bstes  v.  Missouri 
Pac.  R  Co.,  110  Mo.  A.  726.  85  SW 
627. 

[d]  The  fact  that  one  of  the  oars 
was  nrst  on  the  crossing  is  not  con- 
clusive proof  that  such  car  had  the 
right  of  way,  but,  in  the  absence  of 
evidence  as  to  the  relative  position 
and  speed  of  the  two  cars  as  they 
approached  the  crossing,  it  consti- 
tuted evidence  from  which  the  Jury 
might  have  inferred  that  the  car  first 
on  the  crossing  was  entitled  to  prece- 
dence; and  that  the  car  first  on  the 
crossing  was  nearly  over  when  struck 
Is  admissible  to  throw  light  on  the 
relative  position  of  the  cars.  Lou- 
doun v.  Eighth  Ave.  R.  Co.,  162  N.  Y. 
380,  56  NE  988  [rev  16  App.  Dlv.  152, 
44  NYS  742]. 

[e]  A  contract  between  a  street 
ear  company  and  a  railroad  company, 
as  to  the  stopping  of  trains  on  ap- 
proaching a  crossing,  Is  admissible 
in  an  action  against  the  street  car 
company  for  Injuries  to  a  passenger 
by  a  collision  between  a  car  and  a 
locomotive  on  the  steam  railroad  at 
a  crossing,  on  the  question  of  whose 
negligence  was  the  proximate  cause 
of  the  accident.  Washington,  etc.,  R. 
Co.  v.  Trimyer.  110  Va.  856,  67  SB 
531. 

[f]  Collision  with  firs  wagoiu— In 
an  action  by  a  street  car  passenger 


for  injuries  caused  by  a  collision 
with  a  hook  and  ladder  wagon,  evi- 
dence as  to  how  far  a  gong  on  the 
wagon  could  be  heard  is  admissible, 
where  defendant  claims  that  the  col- 
lision was  caused  by  the  grlpman's 
failure  to  hear  any  gong,  and  there 
wag  evidence  that  the  gong  was 
sounded.  Olsen  v.  Citizens'  R.  Co., 
152  Mo.  426,  64  SW  470. 

83.  Southern  R.  Co.  v.  Branyon, 
145  Ala.  662,  39  S  675;  Chicago,  etc.. 
R.  Co.  v.  Rowell,  151  Ky.  818,  161 
SW  :i5H;  Nolan  v.  Newton  St.  R.  Co., 
206  Mass.  384,  92  NB  606;  Ft,  Worth, 
etc..  R.  Oo.  v.  White,  (Tea;.  Civ.  A.) 
51   SW  8S5. 

[a]  lustration*.— (1)  In  an  ac- 
tion for  injuries  caused  plaintiff  by 
the  sudden  jolt  or  Jar  of  a  train  in 
stopping,  evidence  by  other  passen- 
gers that  there  was  no  such  jolt  or 
jar  as  would  throw  a  person  about 
In  a  seat  Is  admissible.  Chicago,  etc., 
R.  Co.  v.  Rowell,  161  Ky.  313,  151 
SW  950.  (2)  In  an  action  against 
a  street  railroad  company  for  Injury 
to  a  passenger,  plaintiff's  testimony 
that  the  car  started  so  suddenly  and 
with  such  extraordinary  movement 
that  it  seemed  as  If  It  were  going 
to  stand  upright  was  properly  re- 
ceived to  show  the  force  which 
caused  her  injury,  the  testimony  not 
being  inadmissible  as  tending  to  mis- 
lead the  Jury.  Nolan  v.  Newton  St. 
R.  Co.,  206  Mass.  384.  92  NE  505. 
(3)  Where.  In  an  action  for  injuries 
received  by  a  passenger  In  conse- 
quence of  the  sudden  Jerking  of  the 
train,  the  evidence  shows  that  there 
were  only  two  persons  in  the  car, 
that  both  of  them  were  thrown  down 
and  one  of  them  Injured,  and  a  wit- 
ness testifies  that  there  was  no  on- 
usual  Jerk,  it  Is  not  error  to  overrule 
an  objection  to  the  question  asked 
the  witness  as  to  whether  he  would 
consider  a  movement  of  a  car,  such 
as  to  throw  all  the  passengers  down 
and  Injure  one  of  them  a  usual  move- 
ment thereof.  Southern  R.  Co.  v. 
Branyon    146  Ala.  662,  39  S  676. 

84.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Landrum,  163  Ala.  192,  45  S  198, 
127  AmSR  25. 

111. — Elgin,  etc..  Tract.  Co.  v.  Wil- 
son. 120  111.  A.  371  taff  217  111.  47,  76 
NB  436]. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Jones,  108  Ind.  551,  9  NE  476. 

Mich. — Keating  v.  Detroit,  etc.,  R. 
Co.,  104  Mich.  418,  62  NW  675. 

N.  Y. — Saffer  v.  Dry  Dock,  etc.,  R. 
Co..  2  Silv.  Sup.  343,  6  NYS  700. 

Tex. — Texas,  etc.,  R.  Co.  v.  Clip- 
penger,  47  Tex.  510,  106  SW  165. 

Va.— Norfolk,  etc.,  R.  Co.  v.  Fergu- 
son. 79  Va.  241. 

Wash. — Johnstone  v.  Seattle  R., 
etc.,  Co.,  46  Wash.  154,  87  P  1125. 

[a]  Bat  the  mere  speed  of  a  train, 
or  the  fact  that  It  was  behind  time 
when  the  accident  to  a  passenger  oc- 
curred, Is  not  evidence  of  the  negli- 
gence of  the  employees  having  It  In 
charge.  Norfolk,  etc.,  R  Co.  v.  Fer- 
guson, 79  Va.  241. 

[b]  .  Evidence  of  the  condition  of 
the  cars  immediately  after  a  col- 
lision, and  the  efforts  required  to 
separate  them,  is  admissible  as  tend- 
ing to  show  the  force  of  the  col- 
lision and  bearing  on  the  rate  of 
speed.  Elgin,  etc..  Tract.  Co.  v.  Wil- 
son, 120  .111.  A.  371  taff  217  111.  47, 
75  NE  4*6]. 

[c]  Speed  at  other  points,— (l) 
Where  negligence  Is  charged  against 
a  railroad  company  in  the  running  of 
a  train  at  a  high  and  dangerous  rate 
of  speed,  witnesses  who  saw  the 
train  at  a  point  one  and  a  half  miles 
from  the  place  where  the  accident 
occurred  may,  where  It  is  shown  by 
others  that  the  rate  of  speed  con- 
tinued the  same,  state  the  rate  at 
the  point  where  they  observed  the 
train.  Louisville,  etc.,  R.  Co.  v. 
Jones,  108  Ind.  551.  9  NE  476.  (2) 
In  an  action  for  Injuries  to  a  pas- 
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negligence  charged  is  such  that  the  speed  of  the 
train  or  car  has  no  bearing  on  it.86  Such  evidence 
should  be  based  on  some  standard  of  rapidity,  and 
show,  at  least  approximately,  the  actual  rate  of 
speed,  and  that  it  was  unsafe.  Thus,  on  the  issue 
of  such  speed,  the  manner  in  which  the  passenger 
sustained  his  injury,  together  with  other  testimony, 
may  be  shown,87  as  may  also  the  facts  that  the  train 
or  car  was  behind  time,88  that  it  lurched  and  the 
passengers  were  bumped  about,88  that  it  was  being 
operated  in  violation  of  an  ordinance  as  to  rate  of 
speed,90  or  in  violation  of  a  rule  of  the  carrier81  or 


of  an  order  of  the  railroad  commissioners,91  and 
whether  or  not  it  was  running  at  the  usual  speed.9* 
[$  1446]  (10)  Other  or  Similar  Acts  and  Acci- 
dents. As  a  general  rule,  evidence  of  the  conditions 
existing  at  other  times  and  places,  or  of  other  acci- 
dents or  acts  of  negligence  on  the  part  of  the  car- 
rier or  its  employees,  is  not  admissible  to  show 
independent  acts  of  negligence,94  and  likewise  evi- 
dence that  accidents  had  not  happened  ■  under 
similar  conditions  at  other  times  or  places  is  not 
admissible  to  disprove  negligence  at  the  time  and 
place  in  question.85     But   where  such   evidenee   is 


senger  on  a  street  car,  caused  by  a 
collision  with  another  car  at  a  cross- 
ing, plaintiff  may  testify  as  to  the 
speed  of-  defendant's  car  when  near 
the  crossing.  Wilson  v.  Broadway, 
etc.,  R.  Co..  8  Misc.  450,  28  NTS  781. 
(3)  But  evidence  that  the  engineer 
had  been  warned,  at  a  station  where 
the  train  stopped  before  the  acci- 
dent, as  to  the  reckless  running  of 
the  train  over  the  rough  road,  Is  im- 
proper where  the  rate  of  speed  be- 
fore reaching  the  neighborhood  of 
the  accident  is  not  In  Issue.  San 
Antonio,  etc.,  R.  Co.  v.  Robinson,  73 
Tex.  277.  11  SW  827. 

Jd]  Testimony  as  to  the  cost  of 
roulng  stock  Is  irrelevant  to  the 
question  of  negligence  in  running 
passenger  trains  at  a  high  rate  of 
speed.  Grand  Rapids,  etc.,  R.  Co.  v. 
Huntley.  88  Mich.  537. 

80.  Elgin,  etc.,  Tract.  Co.  v.  Hench, 
132  111.  A.  535. 

[a]  An  ordinance  limiting  the 
speed  of  running  cars  over  a  bridge 
is  Incompetent,  in  an  action  by  a  pas- 
senger against  a  carrier  to  recover 
for  injuries  caused  by  the  breaking 
down  of  the  bridge,  wnere  there  was 
no  negligence  charged  based  on  the 
speed  of  the  car.  Elgin,  etc.,  Tract. 
Co:  v.  Hench.  132  111.  A.  535. 

88.  Chicago,  etc.,  R.  Co.  v.  Newell, 
212  111.  332.  72  NE  416  [app  dlsm  198 
U.  S.  579  mem,  25  SCt  801  mem.  49 
L.  ed.  1171  mem];  Grand  Rapids,  etc., 
R.  Co.  v.  Huntley.  38  Mich.  537. 
_Ja]  Evidence  held  Inadmissible,— 
Where  a  railroad  train  was  so 
crowded  that  certain  passengers 
could  not  conveniently  obtain  seats 
or  standing  room  inside  the  cars, 
and  when  the  train  rounded  a  curve 
at  the  rate  of  twenty-five  or  thirty 
miles  an  hour  a  passenger  was 
thrown  from  a  platform  and  Injured, 
in  an  action  for  the  injuries  It  was 
proper  to  sustain  an  objection  to  a 
question  to  a  witness  as  an  expert  as 
to  whether  trains  could  be  operated 
over  the  tracks  where  the  accident 
happened,  with  safety,  at  such  speed, 
the  question  being  immaterial  under 
the  facts.  Chicago,  etc..  R.  Co.  v. 
Newell.  212  111.  332,  72  NE  418  [app 
dlsm  198  U.  S.  579  mem.  25  SCt  801 
mem.  49  L.  ed.  1171  mem]. 

87.  Carter  v.  Seaboard  Air  Line 
R.  Co.,  165  N.  C.  244,  81  SE  321. 

88.  St.  Louis,  etc..  R.  Co.  v.  Sav- 
age, 163  Ala.  65,  60  S  113  (to  show 
that  It  was  running;  at  an  unusual 
and  immoderate  rate  of  speed).  But 
see  supra  note  84  [a]. 

88.  Alton  Light,  etc.,  Co.  v.  Oiler. 
119  111.  A.  181  [aff  217  111.  15.  75  NE 
419.   4   LRA   399]. 

90.  Stadler  v.  Pacific  Electric  R. 
Co.,  23  Cal.  A.  571.  138  P  943;  Bragg 
v.  Metropolitan  St.  R  Co.,  192  Mo. 
331,  91  SW  527;  Moore  v.  Northern 
Texas  Tract.  Co..  41  Tex.  Civ.  A.  683, 
95  SW  662;  San  Antonio  Tract.  Co. 
v.  Bryant,  30  Tex.  Civ.  A.  437,  70 
SW  1015. 

[a]  Ordinance  held  Inadmissible. 
— where,  in  an  action  for  injuries  to 
a  passenger  on  a  street  car  in  col- 
lision with  a  railroad  train  at  a 
crossing,  the  motorman  in  charge  of 
the  car  testified  that  he  discovered 
the  danger  of  a  collision  in  time  to 
have  stopped  the  car,  which  he  failed 
to  do  because  his  appliances  were 
defective,  he  was  not  entitled  to  pre- 


sume that  the  approaching  train  was 
running  within  the  rate  of  speed  pre- 
scribed by  a  city  speed  ordinance, 
and  hence  such  ordinance  was  Inad- 
missible in  defendant's  favor.  Bragg 
v.  Metropolitan  St.  R  Co.,  192  Mo. 
331.  91  SW  627. 

[b]  Bepealed  ordinance. — Where, 
In  an  action  for  an  injury  to  a  pas- 
senger on  a  street  car  in  a  collision 
with  a  railroad  train,  a  city  ordi- 
nance regulating  the  speed  of  trains 
at  the  point  in  question  was  other- 
wise competent,  it  was  no  objection 
to  its  admission  that  it  had  been  re- 
pealed. Bragg  v.  Metropolitan  St. 
R.   Co.,   192   Mo.   331,   91    SW  527. 

81.  Partelow  v.  Newton,  etc.,  R. 
Co.,  196  Mass.  24,  81  NE  894:  Canham 
v.  Rhode  Island  Co..  35  R.  I.  177,  85 
A  1050:  Texas  Tract.  Co.  v.  Hanson, 
(Tex.  Civ.  A.)  143  SW  214. 

[a]  Frlor  rales. — If  plaintiff 
showed  that  rules  as  to  the  proper 
speed  of  cars  were  in  force  at  the 
time  of  the  accident  In  1907.  evi- 
dence as  to  what  such  rules  were, 
for  five  years  prior  to  1905,  was  ad- 
missible. Canham  v.  Rhode  Island 
Co..  35  R.  I.  177,  86  A  1050. 

88.  Van  Orman  v.  Lake  Shore, 
etc.,  R.  Co.,  162  Mich.  185,  116  NW 
968. 

_Ja]  Older  held  Inadmissible.— 
Where,  in  an  action  against  two  in- 
tersecting railroads  for  injuries  to 
a  passenger  from  a  collision,  the  tes- 
timony shows  conclusively  that 
neither  road  regarded  an  order  of  the 
railroad  commissioner  fixing  the 
speed  at  which  the  interlocker  might 
be  crossed,  that  the  order  was 
Ignored  by  general  custom,  and  that 
trie  engineer  of  the  road  seeking  the 
Introduction  of  the  order  knew  of  the 
custom,  a  refusal  to  admit  the  order 
Is  not  error.  Van  Orman  v.  Lake 
Shore,  etc.,  R.  Co.,  152  Mich.  186,  116 
NW  968. 

98.  Worthen  v.  Grand  Trunk  R. 
Co..  125  Mass.  99. 

84.  U.  S. — Peck  v.  Nell,  19  F.  Cas. 
No.  10,892.  3  McLean  22. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Teasley.  187  Ala.  610,  65  S  981. 

Colo. — Denver  City  Tramway  Co.  v. 
Cowan,  51  Colo.  64.  116  P  136.  ' 

Conn. — Moffltt  v.  Connecticut  Co., 
86  Conn.  527.  86  A  16. 

Ga. — Binder  v.  Georgia  R.,  etc.,  Co., 
13  Ga.  A.  381.  79  SE  216;  Georgia  R.. 
etc.,  Co.  v.  Baker,  1  Ga.  A.  832,  58 
SE  88. 

111. — Hartford  Deposit  Co.  v.  Sol- 
lltt,  172  111.  222,  50  NE  178,  64  Am 
SR  35   [aff  70  111.  A.  166]. 

Ky.— -Chesapeake,  etc.,  R.  Co.  v. 
Austin,  137  Ky.  611,  126  SW  144,  136 
AmSR  307:  Louisville,  etc..  R.  Co.  v. 
Henry,  44  SW  428,  19  KyL  1783. 

Md. — Baltimore,  etc..  Turnp.  Road 
v.  Leonhardt.  66  Md.  70.  6  A  346. 

Mass. — Gurley  v.  Springfield  R.  Co., 
206  Mass.  534.  92  NE  714;  Williams 
v.  Citizens'  Electric  St.  R.  Co.,  184 
Mass.  437.  68  NE  840;  Moody  v. 
Springfield  St.  R.  Co.,  182  Mass.  158. 
65  NE  29;  Magulre  v.  Middlesex  R. 
Co..  115  Mass.  239. 

Miss. — Southern  R.  Co.  v.  Ken- 
drick,  40  Miss.  374,  90  AmD  332; 
Mississippi  Cent.  R.  Co.  v.  Miller,  40 
Miss.  45. 

Mo. — Woas  v.  St.  Louis  Transit 
Co.,  198  Mo.  664,  96  SW  1017,  7  LRA 
NS    231,    8    AnnCas    684;    Hipsley    v. 


Kansas  City,  etc..  R.  Co..  88  Mo.  348; 
Baker  v.  Metropolitan  St.  R.  Co..  181 
Mo.  A.  392,  168  SW  842;  Hayes  v.  St. 
Louis  R.  Co..  15  Mo.  A.  584. 

Mont. — Hlgley  v.  Gilmer,  S  Mont. 
90. 

N.  T. — Merrill  v.  Metropolitan  St. 
R.  Co.,  73  App.  Div.  401,  77  NTS  111; 
Schmidt  v.  Coney  Island,  etc..  R  Oo, 
26  App.  Div.  391.  49  NTS  777;  Miller 
v.  International  R.  Co..  52  Misc.  344. 
102  NTS  254:  Buck  v.  Manhattan  R. 
Co.,  16  Daly  550.  10  NTS  107  [aff  1*4 
N.  T.  589  mem,  31  NE  628  mem]. 

N.  C. — Overcash  v.  Charlotte  Elec- 
tric R..  etc..  Co.,  144  N.  C.  672,  57  SE 
377.  12  AnnCas  1040. 

Or. — Graham  v.  Corvallis,  etc..  R. 
Co.,  71  Or.  477,  142  P  774;  Davis  v. 
Oregon,  etc.,  R.  Co.,  8  Or.  172. 

Pa. — Williams  v.  Pittsburg  R.  Co_ 
60  Pa.  Super.  478. 

R.  I. — Agullno  v.  New  Totfc.  etc. 
R  Co..  21  R.  I.  263,  43  A  68. 

Tex. — Missouri  Pac  R.  Co.  v. 
Mitchell,  75  Tex.  77,  12  SW  810: 
Houston  Electric  Co.  v.  Park.  (Civ. 
A.)  135  SW  229;  Missouri,  etc..  R. 
Co.  v.  Dunbar,  49  Tex.  Civ.  A.  1Z.~108 
SW  500  ;•  Galveston,  etc  R.  Co.  v. 
Walker,  (Civ.  A.)  48  8W  767. 

Vt.— Clark  v.  Smith.  72  Vt  138,  47 
A  391. 

Wis. — Spencer  v.  Chicago,  etc..  R. 
Co:,  105  Wis.  811,  81  NW  407. 

See  also  generally  Negligence*  [29 
Cyc  6111. 

[a]  Thus  (1)  in  an  action  for  In- 
juries sustained  by  a  passenger  by 
the  starting  of  the  train  while  alight- 
ing therefrom,  evidence  that  on  an- 
other occasion  the  train  started 
while  another  passenger  was  at- 
tempting to  alight  is  irrelevant,  and 
it  cannot  be  assumed  that  its  admis- 
sion was  harmless.  Gulf,  etc..  R.  Co. 
v.  Rowland,  82  Tex.  166,  18  SW  96. 
(2)  In  an  action  against  a  street 
railroad  for  Injuries  received  by  a 
passenger  from  a  derailment  of  de- 
fendant's car,  evidence  that  other 
cars  ran  off  the  track  at  the  place  of 
the  derailment  was  inadmissible, 
without  proof  that  the  track  was  In 
the  same  condition  as  at  the  time 
when  the  accident  In  question  oc- 
curred. Overcash  v.  Charlotte  Elec- 
tric R.,  etc.,  Co.,  144  N.  C.  572,  57  SE 
377.  12  AnnCas  1040.  (3)  The  fact 
that  a  car  jumped  a  switch  on  being 
replaced  after  its  derailment  at  the 
switch,  injuring  a  passenger,  18  inad- 
missible as  evidence  of  an  admission 
by  the  carrier  that  the  passenger  bad 
been  injured  through  its  negligence. 
Carroll  v.  Boston  El.  R.  Co..  200 
Mass.  627,  86  NE  793. 

[b]  Elevators. — (1)  Evidence  as 
to  the  operation  of  other  elevators 
is  properly  excluded  In  an  action  for 
injuries  sustained  while  a  passenger 
on  an  elevator.  Hartford  Deposit 
Co.  v.  Sollltt,  172  HI.  222.  60  NE  178. 
64  AmSR  35  [aff  70  111.  A.  166].  (2) 
Evidence  of  the  common  practice  of 
elevator  operators  to  start  the  ele- 
vator before  closing  the  door  Is  not 
admissible  to  show  that  the  practice 
was  not  negligent.  Gilpatrlck  v. 
Cotting,  214  Mass.  426.  101  NE  993. 

96.  Ala. — Mobile  Light,  etc..  Co. 
v.  Walsh.  146  Ala.  295.  40  S  560. 

Colo. — Denver  City  Tramway  Co.  v. 
Hills.  50  Colo.  328,  116  P  125.  3< 
LRANS  213. 

III.— Schindler  v.   Illinois  Cent  R. 


For  later  cases,  developments  and  oaangM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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confined  to  similar  accidents  or  acts  of  negligence, 
at  or  near  the  place  in  question,  it  may  be  admitted 
as  bearing  on  the  conditions  that  probably  existed 
•at  the  time  and  place  of  the  accident.**  Thus  such 
evidence  may  be  admitted  to  show  a  previous  and 


continuous  defective  or  dangerous  condition  of 
things,97  and  to  show -notice  to  the  carrier  of  such 
defects,88  and,  perhaps,  when  its  purpose  is  to 
charge  the  carrier  with  notice  of  an  employee's 
incompetency."8     Evidence   of  other   similar   acci- 


Co..  178  111..  239;  Jollet  St.  R.  Co. 
v.  Call.  42  111.  A.  41. 

Ind. — Union  Tract.  Co.  v.  Sullivan, 
38  Ind.  A.  513,  76  NE  116. 

Iowa. — Meloy  v.  Chicago,  etc.,  R. 
Co..  37  KW  336. 

Mass. — Peverly  v.  Boston,  136 
Mass.  866. 

Mo. — Newcomb  v.  New  York  Cent., 
etc..  R.  Co.,  182  Mo.  687,  81  SW  1069. 

Oh. — Cleveland,  etc.,  R  Co.  v.  An- 
derson, 21  Oh.  Clr.  Ct.  288,  11  Oh. 
Clr.  Dec.  766. 

Vt. — Sullivan  v.  Delaware,  etc.. 
Canal  Co.,  72  Vt.  363,  47  A  1084. 

See  also  generally  Negligence  [29 
Cyc  6141. 

Fa]  Svldsnos  that  no  similar  ac- 
«U*nt  had  mwwt  occurred  before  (1) 
la  inadmissible  to  show  absence  of 
negligence  at  the  place  and  time  In 
question.  Denver  City  Tramway  Co. 
v.  Hills,  60  Colo.  328.  116  P  126.  36 
L.RANS  213;  Union  Tract.  Co.  v.  Sul- 
livan, 38  Ind.  A.  613,  76  NE  116. 
(2)  But.  where  a  passenger  In  enter- 
ing a  crowded  street  car  is  struck  by 
a  Drake  handle  which  was  whirled 
around  by  the  brake  becoming  un- 
fastened. It  is  proper  to  receive  tes- 
timony that  a  witness,  in  a  position. 
to  know,  had  n*ver  heard  of  a  like  ac- 
cident, since  a  passenger  carrier  is 
not  obliged  to  foresee  and  provide 
against  casualties  unknown  and  not 
reasonably  to  be  expected,  and  his 
liability  is  not  to  be  ascertained  by 
what  appears  for  the  first  time  after 
the  disaster  to  be  a  proper  precaution 
against  Its  occurrence.  Holt  v. 
Southwest  Missouri  Electric  R.  Co., 
84  Mo.  A.  443.  (3)  In  an  action  to 
recover  for  Injuries  received  In 
alighting  from  a  train  at  a  station, 
on    the  ground   of   negligence   In   not 

Srovldlng  reasonably  safe  accommo- 
atlons,  it  Is  error  where  the  danger 
was  not  obvious,  to  exclude  testi- 
mony that  in  the  use  for  a  long  time 
In  the  same  condition  no  similar  ac- 
cident had  happened.  Cleveland,  etc., 
R.  Co.  v.  Anderson,  21  Oh.  Clr.  Ct. 
288.  11  Oh.  Cir.  Dec.  766. 
_tb]  Others  not  Injured. — (1) 
Where  plaintiff,  after  leaving  defend- 
ant's train,  stumbles  on  a  bolt  while 
passing  through  the  exit  turnstile.  It 
Is  immaterial,  In  determining  defend- 
ant's liability,  that  thousands  of  peo- 
ple had  passed  \through  without 
stumbling.  Schlndler  v.  Illinois 
Cent.  R.  Co..  178  111.  A.  239.  (2)  In 
an  action  against  a  railroad  company 
for  Injuries  to  a  passenger  from  slip- 
ping on  a  station  platform,  evidence 
that  shortly  after  the  accident  great 
crowds  arrived  at  and  departed  from 
the  station  without  accident  was 
properly  excluded.  Newcomb  v.  New 
York  Cent.,  etc.,  R.  Co.,  182  Mo.  687, 
81  SW  1069. 

_  96.  Ala. — Birmingham  R..  etc., 
Co.  v.  Friedman.  187  Ala.  662,  66  S 

111.— Jollet  St.  R.  Co.  v.  Call,  42 
111.  A.   41. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Selby.  47 
Ind.   471. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Rudy,  118  Md.   42.  84  A   241. 

Mich. — Ashton  v.  Detroit  City  R. 
Co..   78  Mich.  687,  44  NW  141. 

Minn. — Clapp  v.  Minneapolis,  etc., 
R.  Co.,  36  Minn.  6,  29  NW  340,  1 
AmSR  629. 

N.  Y. — Buck  v.  Manhattan  R.  Co., 
15  Daly  660.  10  NYS  107  [aft  134 
N.  Y.  589  mem.  31  NE  628  mem]; 
Reichman  v.  Second  Ave.  R.  Co.,  1 
NYS  836. 

S.  C. — Nickles  v.  Seaboard  Air  Line 
R.  Co.,  74   S.  C.  102,  54  SE  265. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Car- 
penter, (Civ.  A)  132  SW  837;  Mis- 
souri, etc..  R.  Co.  v.  Dunbar,  57  Tex. 
Civ.    A.    411.   122   SW   574. 

Va. — Washington,  etc.,  R.  Co.  v. 
Trimyer,  110  Va.  856,  67  SE  531. 


Eng. — Manning  v.  London,  etc.,  R 
Co.,   23  T.   L.   R   222. 

See  also  generally  Negligence  [29 
Cyc  611]. 

[a]  Illustrations. — (l)  In  an  ac- 
tion for  injuries  received  in  an  acci- 
dent caused  by  a  broken  switch  rail, 
evidence  that  engines  had  previ- 
ously run  off  the  track  at  the  same 
filaco,  both  before  and  after  the  time 
n  question,  is  admissible  when  it 
is  shown  that  at  the  time  such  acci- 
dents occurred  the  switch  was  In 
substantially  the  same  condition  as 
respects  the  particular  defects  com- 
plained of.  Clapp  v.  Minneapolis, 
etc.,  R.  Co.,  86  Minn.  6.  29  NW  340,  1 
AmSR  629.  (2)  In  an  action  by  a 
street  car  passenger  for  injuries 
caused  by  careless  driving,  evidence 
of  careless  and  reckless  driving  at 
other  places  during  the  same  trip 
was  admissible.  Reichman  v.  Second 
Ave.  R.  Co..  1  NYS  886.  (31  Where 
It  was  alleged  that  plaintiff's  Inju- 
ries were  occasioned  by  the  footboard 
of  the  carriage  from  which  he  was 
alighting  being  at  an  unreasonable 
height  above  the  platform,  evidence 
that  the  platforms  at  a  large  num- 
ber of  the  company's  other  stations 
In  the  district  were  as  low  as  the 
one  in  question,  and  that  no  accident 
had  happened,  was  admissible.  Man- 
ning v.  London,  etc.,  R.  Co.,  23  T.  L. 
R.   222. 

97.  Ala. — Birmingham  R.,  etc., 
Co.  v.  Bynum.  189  Ala.  389,  36  S  736. 

Colo. — Denver  City  Tramway  Co.  v. 
Cowan,  61  Colo.  64.  116  P  136. 

Oa. — Central  R.,  etc.,  Co.  v.  Smith, 
80  Oa.  526.  6  SE  772. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Newell.  104  Ind.  264,  3  NE  886  [app 
dlsm  198  U.  S.  579  mem,  25  SCt  801 
mem,  49  L.  ed.   1171  mem]. 

Iowa. — Whittlesey  v.  Burlington, 
etc.,  R.  Co..  121  Iowa  697.  90  NW 
516.   97   NW   66. 

Kan. — Missouri  Pac  R.  Co.  v. 
Neiswanger,  41  Kan.  621.  21  P  682, 
18  AmSR  304. 

Mass. — O'Day  v.  Boston  El.  R.  Co.. 
218   Mass.  515,  106  NE  144. 

Minn. — Morse  v.  Minneapolis,  etc., 
R.  Co..  30  Minn.  466,  16  NW  368. 

Miss. — Hill  v.  Jackson  Light,  etc; 
Co..   110  Miss.  388.  70  S  401. 

Mont. — Hlgley  v.  Gilmer,  3  Mont. 
90. 

N.  H. — Bullard  v.  Boston,  etc,  R. 
Co.,  64  N.  a  21,  5  A  838,  10  AmSR 
367. 

N.  J. — Exton  v.  New  Jersey  Cen- 
tral R.  Co.,  63  N.  J.  L.  356.  46  A 
1099,  56  LRA  608  [aff  62  N.  J.  L.  7, 
42  A  486]. 

N.  Y. — Rogers  v.  New  York,  etc. 
Bridge.  11  App.  Div.  141.  42  NYS 
1046  [aff  159  n!  Y.  556  mem,  54  NE 
1054  mem];  Wilder  v.  Metropolitan 
St.  R.  Co..  10  App.  Div.  364,  41  NYS 
931  [aff  161  N.  Y.  665  mem,  57  NE 
1128  mem]-  Hanrahan  v.  Manhattan 
R.  Co.,  53  Hun  420.  6  NYS  395  [aff 
130  N.  Y.  658  mem,  29  NE  1033 
mem];  Chase  v.  Jamestown  St.  R. 
Co..  15  NYS  36. 

Oh. — Brooklyn  St.  R.  Co.  v.  Kelley, 
6  Oh.  Cir.  Ct.  165,  3  Oh.  Cir.  Dec. 
393  [aff  63  Oh.  St.  646  mem,  44  NE 
1148  mem]. 

Tenn. — Nashville  R.  Co.  v.  How- 
ard, 112  Tenn.  107,  78  SW  1098.  64 
LRA  437;  Nashville,  etc.,  R.  Co.  v. 
Johnson,  15  Lea  677. 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co.  v.  Broadhurst,  28  Tex.  Civ.  A. 
630,  68  SW  315. 

See  also  generally  Negligence  [29 
Cyc  611]. 

[a]  Precautions  taken  at  other 
stations  and  on  other  roads  to  pre- 
vent passengers  being  forced  against 
and  between  moving  cars  may  be 
shown.  Reschke  v.  Syracuse,  etc., 
R.  Co..  155  App.  Div.  48,  139  NYS 
555  [aff  211  NT  Y.  602  mem,  105  NE 


1097   mem]. 

[bl  Derailments.— (1 )  In  an  ac- 
tion by  a  passenger  against  a  railroad 
company  for  Injuries  caused  by  the 
derailment  of  Its  train,  evidence  that 
the  train  on  which  the  accident  oc- 
curred, and  of  which  witness  was  a 
conductor,  had  run  off  the  track 
seven  or  eight  times,  within  a  month 
before  the  accident,  was  admissible. 
Mobile,  etc.,  R.  Co.  v.  Ashcraft,  48 
Ala.  15,  49  Ala.  305,  307  (where  the 
court  In  the  last  opinion  stated: 
"There  Is  no  better  evidence  of  care- 
lessness or  negligence  than  the  fre- 
quency of  the  accidents").  (2) 
Where  the  derailment  was  caused  by 
a  rail  breaking,  evidence  that  an- 
other rail  broke  at  the  same  place 
on  the  same  day,  but  at  a  different 
time,  was  admissible.  Cleveland, 
etc.,  R.  Co.  v.  Newell,  104  Ind.  264, 
3  NE  836. 

[c]  Subsequent  experiments. — (1) 
Where  the  point  in  Issue  is  whether 
a  car  moving  slowly  down  an  in- 
cline with  brakes  set  would,  when 
the  brakes  were  suddenly  loosed, 
Jump  or  spring  forward.  It  Is 
error  to  exclude  evidence  of  the 
result  of  an  experiment  made  at  the 
same  place  and  under  the  same  con- 
ditions. Chicago,  etc.,  R  Co.  v. 
Champion,  (Ind.)  32  NE  874.  (2) 
Evidence  of  the  result  of  an  experi- 
ment, as  to  the  way  In  which  a,per- 
son  placed  on  the  car  step  as  plain- 
tiff testified  he  was  standing  when 
thrown  from  the  cars  would  fall, 
was  held  admissible.  Oilbert  v. 
Third  Ave.  R.  Co.,  64  N.  Y.  Super. 
270. 

98.  U.  S. — Oregon  Co.  v.  Roe,  176- 
Fed.   715,  100  CCA  269. 

Colo. — Denver  City  Tramway  Co. 
v.  Cowan,  51  Colo.  64.  116  P  136. 

Ga. — Central  R..  etc.  Co.  v.  Smith, 
80  Ga.   526.   5   SE   772.  » 

111. — East  St.  Louis,  etc.,  R.  Co.  v. 
Zlnk.  229  111.  180,  82  NE  283  [aff 
133   111.  A.   127]. 

Mass. — Glennen  v.  Boston  El.  R. 
Co.,  207  Mass.  497,  93  NE  700,  32. 
LRANS   470. 

N.  H. — Fisher  v.  Boston,  etc.,  R> 
Co..  75  N.  H  184,  72  A  212. 

N.  Y. — Hanrahan  v.  Manhattan  R. 
Co.,  58  Hun  420,  6  NYS  396  [aff  130 
N.  Y.  668  mem,  29  NB  1033  mem]; 
Brady  v.  Manhattan  R.  Co.,  16  Daly 
272,  6  NYS  533  [rev  on  other  grounds-  , 
127  N.  Y.  46,  27  NE  368];  Holz- 
hauser  v.  Brooklyn  Heights  R.  Co., 
43   Misc.    145,    88  NYS   269. 

Oh.— Brooklyn  St  R.  Co.  v.  Kelley, 
6  Oh.  Clr.  Ct.  165,  3  Oh.  Clr.  Dec. 
393  [aff  53  Oh.  St.  646  mem.  44  NE 
1148  mem]. 

R.  I.— Nelson  v.  Union  R.  Co.,  26 
R.   I.   261.   58  A   780. 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co.  v.  Broadhurst,'  28  Tex.  Civ.  A. 
630,  68  SW  315;  Houston,  etc..  R.  Co. 
v.  Richards.  20  Tex..  Civ.  A.  203.  49 
SW    687. 

[a]  Evidence  of  accidents  at  a 
different  place  but  under  similar  cdr- 
oumstanoes  has  been  held  admissi- 
ble. Hanrahan  v.  Manhattan  R.  Co., 
63  Hun  420,  6  NYS  395  [aff  130  N.  Y. 
658  mem,  29  NE  1033  mem];  Hous- 
ton, etc.,  R.  Co.  v.  Richards,  20  Tex. 
Civ.  A.  203.  49  SW  687  (holding  that, 
to  show  a  carrier's  knowledge  of  the 
defective  condition  of  a  switch  which 
caused  a  wreck,  evidence  that  other 
switches  on  the  track  in  similar  con- 
dition had  caused  wrecks  is  admis- 
sible). 

[b]  Most  he  prior  accidents. — 
When  the  purpose  of  such  evidence 
is  to  show  notice  to  the  carrier  of 
the  defects,  it  must  be  confined  to 
accidents  prior  to  the  date  of  plain- 
tiff's injury.  Johnson  v.  Manhattan 
R.  Co..  52  Hun  111.  4  NYS  848. 

99.  Denver  City  Tramway  Co.  v. 
Cowan,  51  Colo.  64,  116  P  136. 
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dents  is  also  admissible  to  rebut  the  carrier's  evi- 
dence that  it  had  carried  a  great  many  passengers' 
without  accident.1 

Evidence  as  to  the  effect  of  the  accident  on  other 
passengers  is  not  admissible,1  unless  the  conditions 
surrounding  the  different  passengers  are  shown  to 
have  been  the  same.3 

[4  1447]  (11)  Subsequent  Bepairs  and  Precau- 
tions.4 According  to  some  decisions,  evidence  of 
repairs  or  alterations  made,  or  additional  precau- 
tions taken,  after  an  accident  has  occurred,  is  ad- 
missible as  tending  to  show  prior  negligence  as  to 
the  conditions  existing  at  the  time  and  place  of  the 
accident.5  But  by  the  weight  of  authority  such 
evidence  is  held  inadmissible  for  that  purpose,* 
although  it  is  admissible  for  the  purpose  of  show- 
ing the  condition  of  things  at  the  time  and  place  of 

circumstances 


1.  Illinois  Cent.  R.  Co.  v.  Treat, 
179  111.  576,  64  NE  290  [aft  76  111.  A. 
827]. 

3.  Cote  v.  Grand  Trunk  R.  Co.,  70 
N.  H.  620,  49  A  667:  Abel  v.  North- 
ampton Tract.  Co..  212  Pa.  329,  61  A 
915;  International,  etc.,  R.  Co.  v. 
Johnson.  43  Tex.  Civ.-  A.  147,  96  SW 
695. 

3.  Baldwin  v.  People's  R.  Co.,  23 
Del.  81,  76  A  1088;  West  Chicago 
St.  R.  Co.  v.  Kennedy.  170  111.  608,  48 
NE  996  [art  66  111.  A.  .244];  Mullln 
v.  Boston  El.  R.  Co.,  186  Mass.  622, 
70  NE  1021;  Missouri,  etc.,  R.  Co.  v. 
Wright,  19  Tex.  Civ.  A.  47.  47  SW 
66. 

[a]  Thus,  (1)  where  witness  was 
a  passenger  in  the  same  car  in  which 
deceased  was  riding  at  the  time  she 
received  the  injuries  from  which  she 
died,  evidence  that  witness  was  sud- 
denly thrown  from  the  car  at  the 
same  time  deceased  was  also  thrown 
off  was  admissible.  Baldwin  v.  Peo- 
ple's R.  Co..  23  Del.  81.  76  A  1088. 
(2)  In  an  action  by  a  street  car  pas- 
senger for  injuries  in  a  collision, 
evidence  as  to  whether  other  passen- 
gers were  injured  was  competent,  as 
tending  to  establish  the  force  of  the 
impact,  which  bore  on  the  question 
of  the  motorman's  negligence.  Mul- 
lin  v.  Boston  El.  R.  Co.,  185  Mass. 
522.  70  NE  1021. 

4.  See  also  generally  Negligence 
[29  Cyc   616]. 

5.  Augusta,  etc.,  R.  Co.  v.  Renz. 
55  Ga.  126;  Pennsylvania  R.  Co.  v. 
Henderson,   51    Pa.   815. 

6.  U.  S. — Southern  Pac.  Co.  v. 
Hall,  100  Fed.  760.  41  CCA  60:  Car- 
ter v.  Kansas  City  Cable  R  Co.,  42 
Fed.  37. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Evans,  99  Ark.  69.  137  SW  668. 

Colo. — Kansas  Pac.  R.  Co.  v.  Mil- 
ler. 2  Colo.  442. 

Me. — Carleton  v.  Rockland,  etc.,  R. 
Co..  110  Me.  397,  86  A  334,  AnnCas 
1915A  1209. 

Mass. — Anshen  v.  Boston  El.  R.  Co., 
205   Mass.   32.  91   NE  157. 

Mich. — Noble  v,  St.  Joseph,  etc, 
R.   Co..   98   Mich.   249.   57   NW  126. 

Minn. — Morse  v.  Minneapolis,  etc., 
R.  Co.,  30  Minn.  465.  16  NW  358.  See 
also  infra  this  note  [a]. 

Mo. — Hipsley  v.  Kansas  City,  etc., 
R.  Co.,  88  Mo.  848:  Ely  v.  St.  Louis. 
«tc.   R.   Co.,   77   Mo.   34. 

N.  T. — Dale  v.  Delaware,  etc.,  R. 
Co..  73  N.  V.  468;  Dougan  v.  Cham- 
plain  Transp.  Co..  66  N.  Y.  1;  Reed 
v.  New  York  Cent.  R.  Co..  45  N.  Y. 
674;  Tlmpson  v.  Manhattan  R.  Co.,  1 
NYS  673;  Schmitt  v.  Dry  Dock,  etc. 
R.   Co..   3   NYSt   257. 

Or. — Skottowe  v.  Oregon  Short 
Line,  etc..  R.  Co..  22  Or.  430,  80  P 
222.   16   LRA  593. 

Tex. — Fordyce  v.  Chancey.  2  Tex. 
Civ.  A.  24,  21  SW  181;  Fordyce  v. 
Withers.  1  Tex.  Civ.  A.  640.  20  SW  766. 

[a]  WiuiMOt*. — (1)  The  supreme 
court  of  Minnesota  at  first  held  such 
evidence  admissible,  provided  the 
repairs  or  changes  were  made  so  soon 
after    the   accident   and   under   such 


they  were  suggested  by  it  and  made 
to  remedy  the  defect  which  caused 
it.  Kelly  v.  Southern  Minnesota  R. 
Co..  28  Minn.  98,  9  NW  588;  Phelps 
v.  Mankato,  23  Minn.  276;  O'Leary  v. 
Mankato,  21  Minn.  66.  (2)  But  in 
Morse  v.  Minneapolis,  etc..  R.  Co.,  30 
Minn.  465.  468.  16  NW  368.  although 
the  decision  of  the  question  was  not 
directly  Involved,  the  couurt  said: 
"But,  on  mature  reflection,  we  have 
concluded  that  evidence  of  this  kind 
ought  not  (o  be  admitted  under  any 
circumstances,  and  that  the  rule 
heretofore  adopted  by  this  court  is 
on  principle  wrong;  not  for  the  rea- 
son given  by  some  courts,  that  the 
acts  of  the  employes  in  making  such 
repairs  are  not  admissible  against 
their  principals,  but  upon  ,the 
broader  ground  that  such  acts  af- 
ford no  legitimate  basis  for  con- 
struing such  an  act  as  an  admission 
of  previous  neglect  of  duty.  A  per- 
son may  have  exercised  all  the  care 
which  the  law  required,  and  yet,  In 
the  light  of  his  new  experience, 
after  an  unexpected  accident  has  oc- 
curred, and  as  a  measure  of  extreme 
caution,  he  may  adopt  additional 
safeguards.  The  more  careful  a 
person  is,  the  more  regard  he.  has 
for  the  lives  of  others,  the  more 
likely  he  would  be  to  do  so,  and  it 
would  seem  unjust  that  he  could 
not  do  so  without  being  liable  to  have 
such  acts  construed  as  an  admission 
of  prior  negligence.  We  think  that 
such  a  rule  puts  an  unfair  interpre- 
tation upon  human  conduct,  and  vir- 
tually holds  out  an  inducement  for 
continued  negligence." 

[b]  Providing  new  stopping 
place.  In  an  action  to  recover  dam- 
ages for  injuries  received  through 
the  alleged  negligence  of  defendant 
in  falling  to  provide  a  safe  place  at 
which  to  alight,  evidence  that  a  new 
and  better  stopping  place  had  been 
provided  after  the  accident  is  inad- 
missible. Galveston,  etc..  R.  Co.  v. 
Walker,   (Tex.  Civ.  A.)  48  SW  767. 

[c]  Elevator  case. — In  an  action 
for  Injuries  caused  by  the  breaking 
of  an  elevator  rope,  evidence  that 
the  rope  was  replaced  by  a  heavier 
and  stronger  one  was  held  inadmissi- 
ble. Delaney  v.  Hilton,  60  N.  Y. 
Super.   341. 

7.  St.  Louis,  etc,  R.  Co.  v.  Evans, 
99  Ark.  69.  137  SW  568;  Kansas  Pac. 
R.  Co.  v.  Miller,  2  Colo.  442;  Martin 
v.  Old  Colony  St,  R.  Co..  211  Mass. 
636,  98  NE  679;  Fordyce  v.  Chan- 
cey. 2  Tex.  Civ.  A.  24,  21  SW  181; 
Fordyce  v.  Withers,  1  Tex.  Civ.  A. 
540,   20  SW  766. 

8.  Tipton  v.  Topeka  R.  Co.,  89 
Kan.  451.  132  P  189:  Skottowe  v. 
Oregon  Short  Line,  etc.,  R.  Co.,  22 
Or.  430.  30  P  222,   16  LRA  593. 

9.  Southern  Pac.  Co.  v.  Hall,  100 
Fed.  760,  41  CCA  50;  Payne  v.  Troy, 
etc..  R.   Co..  9  Hun    (N.  Y.)   626. 

10.  Cross  references: 
Generally    see    Negligence    [29    Cyc 

609]. 
Repair  of  track  see  supra  I  1443. 


the  accident,*  or  to  show  defendant's  control  orer 
the  place  where  the  accident  occurred.*  The  true 
and  proper  ground  for  its  exclusion  is  stated  to  be 
because  it  would  be  unjust  that  defendant  should 
not  take  additional  precautions  against  the  recur- 
rence of  an  accident  without  the  risk  of  admitting 
previous  negligence* 

[$  1448]  (12)  Custom  or  Course  of  Business.10 
Where,  in  the  absence  of  any  question  of  evil  intent 
or  of  any  intent  at  all,  the  point  of  fact  to  be  de- 
termined is  whether  or  not  the  passenger  or  the 
carrier  did  a  certain  thing  or  did  it  in  a  particular 
way,  and  the  direct  testimony  as  to  the  fact  is 
conflicting,  evidence  is  admissible  to  show  that  the 
one  or  the  other  was  in  the  habit  of  doing  the 
thing  in  question,  or  accustomed  to  do  it  in  a  par- 
ticular way.11  The  direct  evidence  as  to  the  fact 
to    Indicate    that    Usual   .stopping    place    see    supra   I 

Usual    time    of    stopping    see    supra 

I   1444. 

11.  Ala. — Birmingham  R.,  etc, 
Co.  v.  Ellard,  135  Ala.  433,  33  S  276. 

Ark. — Kansas  City  Southern  R  Co. 
v.   Belknap.   80  Ark.   587.   98  SW  3(«. 

Cal. — Craven  v.  Central  Pac.  R  Co.. 
72  Cal.  345,  13  P  878. 

Conn. — Moffltt  v.  Connecticut  Cc, 
86  Conn.  527,  86  A  16. 

111. — East  St,  Louis,  etc..  R  Co.  v. 
Zink,  229   111.   180.  82  NE  283. 

Ky. — Illinois  Cent,  R.  Co.  v.  Proc- 
tor. 102  SW  826.  31   KyL  494. 

Me. — Stone  v.  Lewiston,  etc.,  St.  R 
Co..  99  Me.   248,  59  A  56. 

Mass. — Blauchette  v.  Holyoke  SL 
R.  Co.,  176   Mass.   61.  55   NE  481. 

Mich. — Gardner  v.  Detroit  St.  R 
Co.,   99   Mich.   182.   58   NW   49. 

N.  H. — Bullard  v.  Boston,  etc,  R. 
Co..  64  N.  H.  27,  6  A  838.  10  AmSR 
367. 

N.  Y. — Gleason  v.  Metropolitan  SL 
R.  Co.,  98  App.  Dlv.  209,  90  NYS  10!6; 
Phillips  v.  Rensselaer,  etc,  R  Co..  67 
Barb.  644  [rev  on  other  grounds 
49  N.  Y.  177]. 

Oh. — ML.  Adams,  etc,  R.  Co.  v. 
Issacs,  18  Oh.  Clr.  Ct.  177,  10  Ob,  Cir. 
Dec.  49. 

Pa. — O'Donnell  v.  Allegheny  R. 
Co.,  50  Pa.  490. 

Tenn. — Lawrence  v.  Hudson,  It 
Heisk.    671. 

Tex. — Gulf,  etc  R.  Co.  v.  Rowland, 
82  Tex.  166,  18  SW  96;  Missouri,  eta. 
R.  Co.  v.  Avis,  41  Tex.  Civ.  A.  71 
91  SW  877  [alt  100  Tex.  33,  93  8W 
4241;  Texas,  etc,  R.  Co.  v.  Crockett, 
27  Tex.  Civ.  A  463,  66  SW  114;  Mis- 
souri etc.,  R.  Co.  v.  Cook,  12  Tex.  Civ. 
A.    203.   33    SW   669. 


[a]  Alighting  from  moving  train*— 
(1)  Where  the  issue  is  whether  plain- 
tiff was  injured  while  alighting  from 
cars,  by  the  sudden  starting  of  the 
same  or  by  negligently  jumping  from 
the  train  while  it  was  in  motion,  evi- 
dence is  admissible  on  the  part  of 
the  company  that  plaintiff  had  with- 
in a  year  frequently  traveled  over 
the  road  and  had  often  Jumped  off 
while  the  trains  were  moving,  and 
had  been  warned  against  the  danger 
of  so  doing.  Craven  v.  Central  Pat 
R.  Co..  72  Cal.  345,  13  P  878.  <2) 
Evidence  tending  to.  prove  that  de- 
fendant's cars  for  several  years  prior 
to  the  accident,  as  was  known  to 
plaintiff,  were  accustomed  to  make 
a  very  short  stop  -at  the  crossinrr 
where  he  wished  to  alight,  and  not  for 
a  sufficient  time  to  allow  passengers 
to  alight  In  safety,  has  been  beta  to 
be  admissible  upon  the  question 
whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  leaving  his 
seat  while  the  car  was  in  motion. 
and  In  preparing  to  alight.  ML 
Adams,  etc,  R.  Co.  v.  Isaacs.  18  On. 
Cir.  Ct.   177,   10  Oh.   Clr.   Dec.  49. 

[b]  Flaoe  of  stopping*— (1)  On  an 
issue  that  one  of  defendant's  street 
cars  did  not  stop  at  the  point  where 
plaintiff  claimed  It  did.  and  where 
he    attempted    to    boartt    it,   evidence 
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in  question  must,  however,  be  conflicting,"  or  the 
testimony  of  the  opposing  witnesses  must  be  based 
on  the  customary  action  in  regard  to  the  fact  in 
question,  to  render  such  evidence  admissible.1*  A 
custom  or  practice  established  by  the  carrier  itself 
is  not  admissible  to  disprove  negligence  on  its 
part,14  but  a  general  custom  among  other  carriers, 
under  similar  conditions,  may  be  so  admitted.1' 
Evidence  of  a  custom  as  to  what  was  done  with 
passengers  carried  beyond  their  destination  is  not 
admissible,1*  especially  where  there  is  no  evidence 
that  the  passenger,  injured  in  returning  to  his 
destination  after  having  been  carried  past  it,  was 
informed  of  the  custom,  or  that  the  carrier  offered 
to  conform  therewith." 

Evidence  of  the  customary  action  of  passengers 
may  be  admissible  as  affecting  the  duty  of  the  car- 
rier to  take'  the  proper  precautions  for  their 
safety;1*  but  such  evidence  must  show  more  than 
the  occasional  practice  of  a -single  passenger.20 

A  departure  by  the  carrier  from  its  usual  course 


that  It  was  the  uniform  custom  of 
defendant's  operatives  to  stop  their 
cars  on  the  opposite  side  of  the 
atreet  was  admissible.  Momtt  v. 
Connecticut  Co.,  86  Conn.  627,  86  A 
16.  (2)  It  Is  competent,  in  connec- 
tion with  a  charge  of  negligence,  to 
establish  a  custom  of  the  defendant 
traction  company  to  stop  its  cars  at 
a,  particular  crossing  at  the  near 
Bide  of  the  street  rather  than  at  the 
far  side,  which  is  the  general  rule. 
Chicago  City  R.  'Co.  v.  Lowitz,  119 
111.  A.  366  [aff  218  111.  24,  76  NE 
766].  (3)  Where,  on  an  Issue  as  to 
whether  stopping  a  train  at  a  certain 
station  was  in  violation  of  the  com- 
pany's rule,  defendant  introduced 
its  time-table  to  show  that  it  did  not 
stop  there,  plaintiff  could  show  in 
rebuttal  that  trains  frequently 
stopped  there.  Texas,  etc.,  R.  Co.  v. 
Elliott.  22  Tex.  Civ.  A.  31.  64  SW 
410. 

Co]  The  absence  of  •  onatont  to 
do  that  whioh  ought  to  be  don* 
at  the  place  and  under  the  circum- 
stances in  question  is  immaterial, 
where  the  situation  is  unlike  that 
pertaining  to  railroads  generally. 
Blanchette  v.  Holyoke  St.  R.  Co.,  175 
Mass.  51,  55  NE  481  (holding  that, 
where  an  electric  railroad  ran  through 
woods  and  fields  by  frequent  curves, 
on  a  steep  grade,  and  two  cars  were 
run  rapidly,  but  two  minutes  apart. 
and  an  injury  occurred  by  the  first 
car  stopping  to  adjust  its  trolley, 
and  the  rear  car  colliding  with  ft, 
the  situation  was  so  unlike  that  of 
electric  railroads  generally,  that  evi- 
dence that  it  was  not  customary  for 
the  motorman  to  leave  his  post  and 
go  back  and  warn  the  rear  car  was 
properly   excluded). 

[d]  Bvidence  not  admissible,— (1) 
In  an  action  for  injuries  sustained  by 
exposure  to  the  cold  while  in  defend- 
ant's depot  waiting  for  delayed 
trains,  evidence  of  the  custom  of  the 
depot  agent  to  invite  persons  wait- 
ing for  trains  to  come  into  the  office 
when  the  weather  was  cold  was  not 
admissible  as  tending  to  show  the 
state  of  weather  at  the  times  com- 
plained of  by  plaintiff,  the  office 
not  being  intended  by  defendant  for  a 
waiting  room.  Missouri,  etc.,  R.  Co.  v.. 
McCutcheon.  33  Tex.  Civ.  A.  657.  77 
SW  232.  (2)  Defendant's  custom  to 
have  a  •  conductor  on  its  cars  is  in- 
competent to  show  its  negligence  in 
failing  to  have  one  on  the  car  at 
the  time  of  plaintiffs  accident.  Gard- 
ner v.  Detroit  St.  R.  Co..  96  Mich.  182, 
68   NW  49. 

[e]  Opinion  erldenoe^  In  an  ac- 
tion by  a  passenger  in  an  omnibus, 
to  recover  for  an  injury  resulting 
from  the  horses  starting  up  while 
the  reins  were  in  the  hands  of  a 
small  boy,  to  whom  the  driver  had 
delivered  them  while  he  was  deliver- 
ing a  parcel,  testimony  of  another 
driver  that   the   act   was   customary 


and  not  imprudent  was  inadmissible. 
Lawrence  v.  Hudson,  12  Helsk. 
(Tenn.)    671. 

12.  Atlanta,  etc..  R.  Co.  v.  Hoi- 
combe,  88  Ga,  9,  18  8E  751;  Louis- 
ville, etc..  R.  Co.  v.  Berry,  88  Ky.  222, 
10  SW  472,  10  KyL  791.  21  AmSR  329: 
Merrill  v.  Metropolitan  St.  R.  Co.,  78 
App.  Dlv.  401,  77  NYS  122. 

[a]  Illustrations*—  (1)  Where  an 
employee  whose  business  it  was  to 
place  a  stool  used  for  the  purpose  of 
assisting  women  passengers  to  enter 
the  train  was  not  produced  or  ac- 
counted for,  there  was  no  error  in 
rejecting  evidence  that  it  was  the 
custom  and  habit  of  the  company  to 
have  the  stool  in  its  proper  place 
up  to  the  time  of  the  starting  of  the 
train,  there  being  positive  evidence 
In  behalf  of  plaintiff  that  it  was  out 
of  place  when  he  was  Injured,  and 
only  negative  evidence  to  the  con- 
trary in  behalf  of  defendant.  At- 
lanta, etc.,  R.  Co.  v.  Holcombe,  88 
Ga.  9,  13SSE  751.  (2)  In  an  action  for 
an  Injury  to  a  boy  about  fourteen 
years  old,  alleged  to  have  been  caused 
by  a  defective  platform,  by  reason  of 
which  he  was  thrown  under  a  moving 
train  and  Injured,  it  was  held  not 
competent  for  defendant  to  prove 
that  the  boy  was  in  the  habit  of 
jumping  on  moving  trains  at  that 
place  and  had  been  warned  of  the 
danger,  the  boy  having  testified  posi- 
tively that  the  injury  was  caused  by 
his  stepping  on  a  rotten  plank  in  the 
platform  and  being  thrown  under  the 
train,  and  his  statement  being  cor- 
roborated by  convincing  circum- 
stances. Louisville,  etc.,  R.  Co.  v. 
Berry,  88  Ky.  222,  10  SW  472,  10  KyL 
791,  21  AmSR  329. 

13.  McDonald  v.  Chicago,  etc.,  R. 
Co.,  29  Iowa  170;  Wentworth  v.  East- 
ern R.  Co.,  143  Mass.  248,  9  NE  563. 

14.  Maury  v.  Talmadge,  16  F.  Cas. 
No.  9,315,  2  McLean  157;  MacFeat  v. 
Philadelphia,  etc.,  R.  Co.,  21  Del.  62, 
62  A  898. 

15.  Maury  v:  Talmadge,  16  F.  Cas. 
No.  9,316.  2  McLean  167;  Campbell 
v.  Duluth.  etc..  R.  Co.,  107  Minn.  358. 
120  NW  375,  22  LRANS  190.  But  see 
Cleveland  v.  New  Jersey  Steamboat 
Co.,  5  Hun  523  [rev  on  other  grounds 
68  N.  Y.  306]  (holding  that,  in  an 
action  for  damages  caused  by  defend- 
ant's negligence  In  leaving  open  the 
gangway  gate  after  the  boat  left  its 
dock,  a  custom  of  others  to  be  equally 
negligent  Is  no  defense). 

16.  Birmingham  R.,  etc.,  Co.  v. 
Seaborn.  168  Ala.  658.  63  S  241. 

17.  Birmingham  R.,  etc.,  Co.  v. 
Seaborn,  168  Ala.  658,  63  S  241. 

18.  Birmingham  R..  etc.,  Co.  v. 
Seaborn.  168  Ala.  658,  63  S  241. 

19.  Ala. — McDonald  v.  Montgom- 
ery St.  R.  Co.,  110  Ala.  161,  20  S  317. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hill.  34   App.   304. 

111.— North  Chicago  St.  R.  Co.  v. 
Raspers,  186  111.  246,  67  NE  849   [aff 


of  conduct  may  be  admissible  to  show  negligence  on 
its  part.21 

Usual  course  for  considerable  time  without  acci- 
dent. Evidence  of  a  course  of  conduct  for  a  con- 
siderable time  without  accident  is  admissible  to 
show  that  such  course  of  conduct  was  not 
negligent.22 

Bight  of  way  at  crossings.  Evidence  of  a  custom 
between  two  street  railroad  companies  of  giving 
one  company  the  right  of  way  at  crossings  is  ad- 
missible, in  an  action  against  both  companies  for 
injuries  received  in  a  collision  at  a  crossing,  to  show 
which  company  was  guilty  of  the  greater 
negligence.2* 

[$  1449]  (18)  Rules  of  Carrier.  A  rule  of  a  car- 
rier, adopted  for  the  government  of  the  conduct 
of  passengers  or  of  its  employees  in  the  operation 
of  its  trains,  and  which  does  not  require  more  than 
the  law  requires  of  the  carrier  with  respect  to  the 
matters  covered  by  such  rules,  is  admissible  in  evi- 
dence on  the  question  of  the  carrier's  negligence,24 
86   m.  A.  316 


McCaffrey.    173 
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Pennsylvania  Co.   v. 
...    ...    111.    169,    60    NE    71* 

111.   A.    635];   Chicago   Union 

ract.  Co.  v.  Kallberg,  107  111.  A.  90. 

Mass. — Nichols  v.  Lynn,  etc.,  R. 
Co.,  168  Mass.  528,  47  NE  427. 

N.  Y. — Phillips  v.  Rensselaer,  etc., 
R.  Co.,  67  Barb.  644  {rev  on  other 
grounds  49  N.  Y.  1771;  Brooks  v.  New 
York,  etc.,  R.  Co.,  21  NYWklyDig  464. 

[a]  Bvldenoe  Inadmissible. — (1) 
In  a  suit  for  personal  injuries  sus- 
tained while  alighting  from  a  train, 
evidence  that  at  the  preceding  sta- 
tion plaintiff  got  ofT  the  train  and 
remained  off  until  It  started,  and  then 
boarded  It  while  moving,  is  immate- 
rial and  Inadmissible.  Lake  Erie,  etc., 
R.  Co.  v.  Moraln,  36  111.  A.  632  [aff 
140  111.  117.  29  NE  869].  (2)  In  an 
action  against  a  street  railroad  com- 
pany by  a  passenger  whose  fingers 
were  struck  and  injured  by  a  trolley 
pole  as  she  was  pointing  out  of  the 
open  window  of  a  car,  it  Is  not  error 
to  refuse  to  permit  a  witness  for 
plaintiff  to  testify  that  in  resting  her 
arm  on  the  crossbars  of  the  window 
she  followed  the  usual  habit  of  the 
passengers  of  the  car,  where  the  in- 
jury was  not  caused  by  plaintiffs 
resting  her  arm  on  the  crossbar. 
Chapman  v.  Capital  Tract.  Co.,  37" 
App.  (D.  C.)  479. 

20.  Drake  v.  Pennsylvania  R.  Co., 
137  Pa.  352,  20  A  994.  21  AmSR  883- 

81.  Chicago,  etc.,  R.  Co.  v.  Fisher, 
31  111.  A.  36. 

22.  Cleveland,  etc.,  R.  Co.  v.  New- 
ell. 75  Ind.  542. 

23.  Howland  v.  Oakland  Cons.  St. 
R.  Co.,  110  Cal.  613,  42  P  983. 
_24.  U.  S.— Grady  v.  St  Louis 
Transit  Co.,  169  Fed.  400,  94  CCA  622; 
Frizzell  v.  Omaha  St.  R.  Co.,  124  Fed. 
176,  59  CCA  382. 

Ark. — Cleveland  v.  Pine  Bluff,  etc., 
R.  Co..  107  Ark.  93,  154  SW  191,  44 
LRANS  687. 

Conn. — Moffltt  v.  Connecticut  Co., 
86  Conn.  527,  86  A  16. 

Del. — Yates  v.  Philadelphia,  etc.,  R. 
Co.,  28  Del.  472,  82  A  27. 

Ga. — Atlanta  Cons.  St.  R.  Co.  v. 
Bated,  108  Ga.   333,  30  SE  41. 

111. — Chicago  City  R.  Co.  v.  Lowitz, 
218  111.  24,  75  NE  755  [aff  119  111.  A. 
3601. 

Kan. — Southern    Kansas    R. 
Pavey,  48  Kan.  452,  29  P  593. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
State,  81  Md.  371.  32  A  201. 

Mass. — Larson  v.  Boston  El.  R.  Co., 
212  Mass.  262,  98  NE  1048;  Crowley 
v.  Boston  El.  R.  Co.,  204  Mass.  241, 
90  NE  532;  McDonough  v.  Boston  El. 
R.  Co..  191  Mass.  609,  78  NE  141. 

N.  Y.— Field  v.  New  York  City  R. 
Co..  109  App.  Dlv.  831,  96  NYS  457: 
Allen  v.  Dry-Dock,  etc.,  R.  Co..  2  NYS 
738. 

Okl. — Shawnee-Tecumseh  Tract.  Co. 
v.»  Wolland.  163  P  1189. 

Tex. — Boldt  v.  San  Antonio  Tract. 
Co..    (Civ.    A.)    148    SW    831;    Texas 
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provided  such  rule  is  shown  to  have  been  in  exist- 
ence at  the  time  of  the  accident,25  and  that  the 
passepger  had,  or  was  chargeable  with,  notice 
thereof.28  But  it  has  been  held  that  such  a  rule  is 
incompetent  in  behalf  of  the  carrier;27  and  in  some 
jurisdictions  it  has  been  held  that  a  rule  intended 
for  the  guidance  of  employees  is  not  admissible  to 
show  either  due  care  or  negligence  toward  pas- 
sengers.28 Where  the  rule  requires  more  than  the 
law  requires,  or  where  it  requires  the  performance 
of  acts  which  the  law  does  not  recognize  as  a  duty 


devolving  on  the  carrier,  it  is  inadmissible.2* 

[i  1450]  c.  Weight  and  Sufficiency  of  Evidence30 
— (1)  In  General.  The  rules  of  evidence  which  gov- 
ern in  civil  actions  generally-  control  questions  in* 
volving  the  weight  and  sufficiency  of  the  evidence 
on  all  matters  arising  in  an  action  by  a  passenger 
against  a  carrier  for  personal  injuries.21  Thus  in 
order  to  sustain  a  recovery  all  the  facts  constituting 
plaintiff's  cause  of  action  must  be  established  by  a 
preponderance  of  the  evidence,82  including  the  fact 
of  the  relation  of  carrier  and  passenger  at  the  time 


Tract.  Co.  v.  Hanson,    (Civ.  A.)   143 
SW  214. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Lampman.  18  Wyo.  106,  104  P  538, 
537.  25  LRANS  217,  AnnCasl912C  788. 

[a]  As  admiasiona— The  printed 
rules  of  a  railroad  company  as  to  the 
movements  of  trains,  "for  the  gov- 
ernment and  information  of  em- 
ployes only,"  are  admissible  in  ac- 
tions for  personal  injuries  as  ad- 
missions by  the  company.  Lake 
Shore,  etc.,  R.  Co.  v.  Ward,  35  111.  A. 
423  Caff  135  111.  511,  26  NE  5201. 

[b]  Bole  requiring-  stopping-  at 
particular  place. — The  rule  of  a  car- 
rier, which  has  been  enforced,  as  to 
stopping  at  a  particular  place,  may 
be  shown  when  there  is  conflicting 
evidence  as  to  whether  the  carrier's 
street  car  did  stop  at  the  place  in 
question.  Nassau  Electric  R.  Co.  v. 
Corliss,  126  Fed.  356,  61  CCA  257; 
Moffltt  v.  Connecticut  Co.,  86  Conn. 
627,  86  A  16;  Chicago  CltyR.  Co.  v. 
Lowltz,  218  111.  24,  75  NE  765  [aff 
119  111.  A.  360]. 

[c]  Bui*  giving'  light  of  w»r<— 
Evidence  of  a  rule  Dy  which  the  cars 
of  one  street  railroad  company  had  a 
right  of  way  at  a  street  intersection 
over  the  cars  of  another  company  is 
admissible  in  an  action  for  Injuries 
to  a  passenger  In  a  collision  between 
the  cars  of  such  companies  at  that 
place.  Schmidt  v.  Chicago  City  R. 
Co.,  239  111.   494,  88  NE  275. 

[d]  A  nil*  which  la  Irrelevant  to 
the  matters  in  Issue  (1)  should  not 
be  admitted.  Illinois  Cent.  R.  Co.  v. 
Proctor,  89  SW  714.  28  KyL  898; 
Hardin  v.  Ft.  Worth,  etc..  R.  Co.,  49 
Tex.  Civ.  A.  184,  108  SW  490.  (2) 
It  is  reversible  error  to  permit  plain- 
tiff to  introduce  in  evidence  a  rule 
of  the  company  having  no  relation 
to  the  question  involved.  Deutsch- 
mann  v.  Third  Ave.  R.  Co.,  78  App. 
Div.  413,  79  NYS  1043.  (3)  Where 
two  passengers  on  defendant's  boat 
engaged  in  a  quarrel  over  a  game  of 
cards,  which  ultimately  resulted  in 
a  shooting  which  injured  plaintiff,  an 
innocent  third  party,  evidence  that 
the   game   was   for   money,   and   that 

gambling  was  prohibited  on  the  boat 
y  defendant's  rules,  was  not  admis- 
sible, although  the  captain  may  have 
had  Knowledge  that  the  rule  was  be- 
ing violated,  as  it  could  not  be  said 
that  the  shooting  was  a  necessary  or 
probable  result  of  the  gambling.  Tall 
v.  Baltimore  Steam  Packet  Co.,  90 
Md.   248.  44  A  1007,  47  LRA   120. 

[e]  Abrogation  of  rule.— Where 
the  company  sued  had  owned  the 
railroad  for  only  five  years,  evidence 
of  what  was  done  during  that  time 
alone  was  admissible  to  show  abro- 
gation of  a  rule  forbidding  the  use  of 
hand  cars  for  the  carriage  of  pas- 
sengers. Cleveland  v.  Pine  Bluff,  etc., 
R.  Co..  107  Ark.  93,  164  SW  191.  44 
LRANS  687. 

25.  McDonald  v.  Montgomery  St. 
R.  Co.,  110  Ala.  161,  20  S  317:  Pres- 
cott,  etc.,  R.  Co.  v.  Hopkins,  122  Ark. 
168,  182  SW  561;  Schmidt  v.  Chicago 
City  R.  Co.,  239  111.  494,  88  NE  275 
[aff  144  111.  A.  512]. 

[a]  Error  cured. — In  an  action 
against  a  street  railroad  company  for 
inluries,  where  a  witness  had  been 
allowed  to  testify  as  to  a  public  rule 
to  ring  the  bell  to  stop  the  car  at 
crossings,  the  error  was  cured  by 
showing  subsequently  that  such  was 
the  rule  at  the  time  plaintiff  was  in- 


iured.  McDonald  v.  Montgomery  St. 
I.  Co.,  110  Ala.  161,  20  S  317. 

36.  Ark. — Prescott,  etc.,  R.  Co.  v. 
Hopkins.   122  Ark.    168,    182   SW   551. 

Del. — Yates  v.  Philadelphia,  etc., 
R.  Co.,  23  Del.  472,  82  A  27. 

111. — Illinois  Cent.  R.  Co.  v.  Downs, 
122  111.  A.  545. 

Iowa. — Hoffman  v.  Cedar  Rapids, 
etc.,  R.  Co.,  167  Iowa  655,  139  NW 
165,  AnnCasl915C  905  and  note. 

Md.— United  R.,  etc.,  Co.  v.  Hertel, 
97  Md.  382,  56  A  428. 

Va. — Virginia  R.,  etc..  Co.  v.  God- 
sey,  117  Va.  167,  83  SE  10*2. 

Wyo.— Chicago,  etc.,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  533, 
25   LRANS    217,   AnnCasl912C   788. 

Compare  Boldt  v.  San  Antonio 
Tract.  Co.,  (Tex.  Civ.  A)  148  SW  83; 
(holding  that,  In  a  street  car  pas- 
senger's action  for  injuries  to  his 
arm  by  being  struck  by  another  car 
going  around  a  curve,  the  company's 
rule  prohibiting  cars  from  passing  on 
curves  was  admissible  as  tending  to 
show  negligence,  irrespective  of 
whether  plaintiff  knew  of  the  rule). 

[a]  Bute*  affecting  the  conduct  of 
passengers  are  not  competent  against 
a  passenger  in  an  action  for  personal 
injuries,  in  the  absence  of  evidence 
of  knowledge  thereof  by  him  or  by 
the  public.  Merrill  v.  Michigan  Cent 
R.  Co.,  168  111.  A.  38. 

[b]  Evldenoe  of  knowledge— 
Where  an  employee  of  a  lumber  com- 
pany was  killed  while  riding  on  the 
train  of  a  subsidiary  railroad,  evi- 
dence that  he  stated  that  he  was  go- 
ing to  ride  on  the  train,  but  that  ne 
might  have  to  fight  his  superior  in 
order  so  to  do,  is  admissible  to  show 
that  he  knew  the  rules"  prohibiting 
riding  on  such  train.  Prescott,  etc.. 
R.  Co.  v.  Hopkins,  122  Ark.  168,  182 
SW  561. 

87.  West  Chicago  St.  R.  Co.  v. 
Brown,  112  111.  A.  351. 

88.  Louisville,  etc.,  R.  Co.  v.  Dyer, 
1S2  Ky.  264.  153  SW  194,  48  LRANS 
816;  Becker  v.  Buffalo,  etc.,  Tract. 
Co.,  52  Pa.  Super.  93. 

[a]  Beaaon  for  rule.— "The  care 
that  employes  of  railroad  companies 
must  exercise  towards  the  general 
public  is  to  be  determined  by  the 
principles  of  law,  and  not  by  the 
rules  adopted  by  the  company  for  the 

?uldance  of  employees.  The  rules  of 
he  company  are  not,  therefore,  ad- 
missible for  the  purpose  of  showing 
either  proper  care  or  negligence  on 
the  part  of  the  company's  employees." 
Louisville,  etc.,  R.  Co.  v.  Dyer,  152 
Ky.  264,  266,  153  SW.194,  48  LRANS 
816. 

39.  Chicago,  etc.,  R.  Co.  v.  Lamp- 
man,  18  Wyo.  106,  104  P  533,  25  LRA 
NS  217,  AnnCasl912C  788. 

30.  Cross  referanoeat 
Contributory   negligence   see   infra  -i 

1619. 
Question, for  court  or  Jury  see  Infra 

S  1464.' 
Res  ipsa  loquitur  see  supra  {{  1426- 

1434. 

31.  See  generally  Evidence  [17 
Cyc  7531.  And  see  Chicago,  etc.,  R. 
Co.  v.  Eddy,  228  Fed.  643,  143  CCA 
165;  Taylor  v.  Pennsylvania  Co.,  60 
Fed.  755;  Davis  v.  Boston  El.  R.  Co., 
222  Mass.  475,  111  NE  174;  Richmond 
v.  Missouri  Pac.  R.  Co..  162  Mo.  A. 
422.  144  SW  168;  Kirkpatrlck  v.  Met- 
ropolitan St.  R.  Co.,  161  Mo.  A.  516. 
143  SW  865;  Carpenter  v.  Trinity, 
etc.,   R.   Co.,    (Tex.   Civ.   A.)    146   SW 


363;  Houston,  etc..  R.  Co.  v.  Johnson, 
(Tex.  Civ.  A)  103  BW  239. 

[a]  Bvidanoe  bald  suffidant:  (1) 
To  make  a  prima  facie  case  for  plain- 
tiff. Ellis  v.  Chicago  R.  Co.,  187  IlL 
A.  461;  Schwanenfeldt  v.  Metropoli- 
tan St.  R.  Co.,  187  .Mo.  A  588.  174 
SW  143.  (2)  To  shajw  that  a  com- 
pany whose  route  had  been  ob- 
structed provided  and  pointed  out  a 
way  for  passengers  around  the  ob- 
struction to  a  point  where  the  rail- 
road was  continued,  and  invited  them 
to  pass  over  it.  Powers  v.  Old  -Col- 
ony St.  R.  Co.,  201  Mass.  66.  87  NE 
192.  (3)  To  show  that  the  railroad 
company  required  passengers  putting 
on  baggage  at  stations  where  there 
'was  no  agent  to  go  to  the  baggage 
coach  and  make  arrangements  re- 
lating to  the  baggage  after  boarding 
the  train.  Creason  v.  St.  Louis,  etc, 
R.  Co.,  149  Mo.  A.  228.  130  SW  445. 
(4)  To  authorize  an  inference  that 
the  passenger  fell  down  a  stair-way 
at  the  platform  while  on  his  way  to 
take  a  (rain.  Vosler  v.  Delaware,  etc, 
R.  Co.,  77  N.  J.  L.  727,  73  A  48S.  (5) 
To  show  that  the  ticket  agent  bad 
smallpox  and  knew  it  when  the  pas- 
senger bought  tickets  from  him. 
Missouri,  etc..  R.  Co.  v.  Raney.  44 
Tex.    Civ.    A.    517,    99    SW    589. 

[b]  Evidence  bald  lasufflcleatt  (i) 
To  show  that,  at  the  time  of  the  kill- 
ing of  a  passenger  at  a  railroad  sta- 
tion, deceased  was  being  escorted 
across  the  tracks  by  an  agent  of  de- 
fendant. Dieckmann  v.  Chicago,  etc. 
R.  Co..  (Iowa>  106  NW  626.  (2)  To 
show  that  the  accident  was  Unavoid- 
able. Brannon  v.  Yazoo,  etc,  R.  Co, 
129  La.  916,  57  S  172. 

33.  Ala. — Louisville,  etc,  R.  Co.  v. 
Jones,  83  Ala.  376,  3  S  902. 

Colo. — Denver,  etc,  R.  Co.  v.  Gun- 
ning. 33  Colo.  280.  80  P  727. 

Ga. — Mitchell  v.  Western,  etc,  R. 
Co.,  30  Ga.  22. 

111. — Keck  v.  Calumut,  etc,  R.  Co, 
156  111.  A.  402. 

N.  Y. — Mleull  v.  New  York,  etc,  R 
Co..  136  App.  Div.  373,  120  NYS   1078. 

Tex. — Domenlco  v.  El  Paso  Electric 
R.  Co.,  (Civ.  A.)  90  SW  60;  St.  Louis, 
etc,  R.  Co.  v.  Edwards,  3  Tex.  A. 
Civ.  Cas.  }   342. 

[a]  Evidence  held  suflkaemt  to 
sustain  a  recovery. — (1)  New  York. 
etc.,  R.  Co.  v.  Halstead.  218  Fed.  455. 
133  CCA  1  (passenger  riding  in 
freight  car):  St.  Louis,  etc,  R.  Co.  v. 
Sandldge.  85  Ark.  689,  109  SW  551; 
Froemfng  v.  Stockton  Electric  R.  Co., 
171  Cal.  401.  153  P  712;  Wrightsville. 
etc,  R.  Co.  v.  Joiner,  136  Ga.  149,  71 
SE  126;  Tallulah  Falls  R.  Co.  v.  Har- 
ris, 129  Ga.  305.  58  SE  838;  Southern 
R.  Co.  v.  Dean.  128  Ga.  366.  57  SE 
702;  Georgia  R.,  etc.,  Co.  v.  Tlce,  124 
Ga.  459.  52  SE  916,  4  AnnCaR  200; 
East  Tennessee,  etc,  R.  Co.  v. 
Hughes.  97  Ga.  330,  22  SB  397;  Savan- 
nah Electric  Co.  v.  Fosterling.  16  Ga. 
A.  196.  84  SE  976;  Georgia  R..  etc. 
Co.  v.  Cole,  1  Ga.  A.  33.  37  SE  1026: 
Monahan  v.  Chicago  City  R.  Co..  185 
111.  A.  207;  Lakln  v.  South  Side  EI 
R.  Co..  178  111.  A.  176;  Neff  v.  Chi- 
cago City  R.  Co..  177  I1L  A.  152:  Ward 
v.  Northern  Michigan  Transsp.  Co.. 
175  111.  A.  598;  Liefz  v.  Chicago  City 
R.  Co..  162  111.  A.  328:  Doll  v.  Chi- 
cago Cons.  Tract.  Co,  153  111.  A.  442; 
Louisville,  etc.  Ferry  Co.  v.  Nolan. 
135  Ind.  60,  34  NE  710;  Van  Vranken 
v.  Kansas  City  El.  R.  Co,  84  Kan. 
287,   114   P  202;   Fuqua   v.   St.   Louis. 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  accident,38  and  as  to  the  companies  or  per-  |  sons  liable  for  the  injuries,84  but  such  facts  need 


etc.,  R.  Co.,  82  Kan.  31E,  108  P  108, 
20  AnnCas  115:  Chesapeake,  etc.,  R. 
Co.  v.  Morgan,  129  Ky.  731,  112  SW 
859;  Illinois  Cent.  R.  Co.  v.  Colly,  86 
SW  536,  27  KyL  730  (passenger's  un- 
corroborated evidence);  Oxendlne  v. 
Louisiana  R.,  etc.,  Co.,  119  La.  191, 
43  S  1003;  Grlgnon  v.  Minneapolis, 
etc.,  R.  Co.,  130  Minn.  36,  153  NW 
117;  Doran  v.  Chicago,  etc.,  R.  Co., 
128  Minn.  193,  150  NW  800;  Newbury 
v.  Great  Northern  R.  Co.,  109  Minn. 
113,  122  NW  1117;  McGuIre  v.  Great 
Northern  R.  Co.,  106  Minn.  192,  118 
NW  556  (passenger  on  freight  cars); 
Ahem  v.  Minneapolis  St.  R.  Co.,  102 
Minn.  435.  118  NW  1019;  Crandall  v. 
Minneapolis,  etc.,  R.  Co.,  96  Minn. 
434,  105  NB  185,  113  AraSR  653.  2 
LRANS  646:  Stark  v.  Chicago,  etc., 
R  Co.',  179  Mo.  A.  226,  166  SW  850: 
Maler  v.  Metropolitan  St.  R.  Co..  176 
Mo.  A.  29,  162  SW  1041;  Provision 
T.  Butte  Electric  R.  Co.,  47  Mont. 
170,  131  P  25;  Tcouazo  v.  Sutherland, 
150  App.  Div.  766,  185  NTS  184; 
Baker  v.  New  York,  etc.,  R.  Co.,  28 
App.  Div.  316,  60  NTS  999;  Graham 
v.  New  York  City  R.  Co..  64  Misc. 
566,  104  NTS  869;  Bellinger  v. 
Broadhead,  52  Misc.  67,  102  NTS 
381;  Kersten  v.  Great  Northern  R. 
Co.,  28  N.  D.  3,  147  NW  787;  Chi- 
cago, etc.,  R  Co.  v.  Bentley,  43  Okl. 
469,-143  F  179:  Atchison,  etc.,  R. 
Co.  v.  Calhoun,  18  Okl.  76,  89  P.207, 
11  AnnCas  681;  Devroe  v.  Portland 
R.,  etc.,  Co.,  64  Or.  647,  131  P  304: 
Harper  v.  Pittsburg,  etc.,  R.  Co.,  219 
Pa.  368,  68  A  831;  Powelson  v.  United 
Tract.  Co.,  216  Pa.  583,  66  A  78;  Ob- 
erndorf  v.  Philadelphia,  etc.,  Co.,  53 
Pa.  Super.  74;  Beamer  v.  Philadel- 
phia, etc.,  R.  Co.,  50  Pa.  Super.  211; 
Gyles  v.  Southern  R.  Co.,  79  S.  C. 
176,  60  SE  433;  Houston,  etc.,  R.  Co. 
v.  Fox,  (Tex.  Civ.  AJ  156.  SW  922; 
Vlcksburg,  etc.,  R.  Co.  v.  Jackson, 
(Tex.  Civ.  A.)  183  SW  926:  Ft. 
Worth,  etc.,  R.  Co.  v.  Walker,  48  Tex. 
Civ.  A.  86,  106  SW  400;  Texas,  etc., 
R.  Co.  v.  Bump,  48  Tex.  Civ.  A.  297, 
95  SW  29  (passenger  on  freight 
train);  Richmond,  etc.,  A.  Co.  v. 
Scott,  88  Va.  958.  14  SE  763,  16  LRA 
91.  (2)  For  injuries  to  a  passenger 
at  a  station.  Georgia  R.,  etc.,  Co.  v. 
Adams.  127  Ga.  408,  56  SE  409.  (3) 
For  injuries  caused  by  a  train  pass- 
ing between  plaintiff's  train  and 
trie  station.  Denver,  etc.,  R.  Co.  v. 
Hodgson,  18  Colo.  117,  31  P  954.  (4) 
For  Injuries  to  an  Infant  street  car 
passenger.  James  v.  Oakland  Tract. 
Co.,  10  Cal.  A.  785,  108  P  1082.  (6) 
For  Injuries  received  by  an  elevator 
passenger.  Cooper  v.  Century 
Realty  Co.,  224  Mo.  709,  123  SW 
848;  Kelly  v.  Lewis  Inv.  Co.,  66 
Or.  1,  133  P  826.  AnnCasl916B  568. 
[b]  Evidence  held  litiifnolent  to 
sustain  a  recovery, — Sacco  v.  New 
Orleans  R.,  etc.,  Co.,  117  La.  661.  42 
S  198;  Rogers  v.  Ford,  188  Mich. 
62,  153  NW  1074;  Mageau  v.  Great 
Northern  R.  Co.,  106  Minn.  875,  119 
NW  200;  Omaha  St.  R.  Co.  v.  Baker, 
44  Nebr.  611,  63  NW  26;  MacRey- 
nolds    v.    Coney    Island,    etc..    R.    Co., 

170  App.  Div.  314.  165  NTS  655; 
Reiss  v.  Joline.  69  Misc.  849,  125 
NYS  765;  Graham  v.  New  York  City 
R.  Co.,  54  Misc.  666,  104  NYS  869; 
Van  Wagner  v.  Metropolitan  St.  R. 
Co..  26  Misc.  796,  66  NYS  215:  Tay- 
lor v.  Atlantic  Coast  Line  R.  Co., 
78  S.  C.  562,  59  SE  641;  Norfolk, 
etc.,  R.  Co.  v.  Rhodes,  109  Va.  176,  63 
SE  446;  Peat  v.  Chicago,  etc.,  R. 
Co.,    128   Wis.    86,    107    NW   256. 

33.  Chicago  City  R.  Co.  v.  Car- 
roll. 206  111.  318,  68  NE  1087  [aff 
102  111.  A.  202];  Chicago,  etc., 
Tract.  Co.  v.  Lowenrosen,  125  111. 
A.  194  [aff  222  111.  606,  78  NE  813]; 
Chicago,  -  etc.,    R.    Co.    v.    Hostetter, 

171  Ind.  465.  84  NE  634  [rev  (A.) 
82  NE  1134];  Jones  v.  New  York 
Cent.,  etc.,  R.  Co.,  166  N.  Y.  187,  50 
NE  856.  41  LRA  490;  Crawleigh  v. 
Galveston,  etc.,  R.  Co.,  28  Tex.  Civ. 
A.    260.  67  SW  140. 

fa]     Evidence  held  ■nfflrrtsTiti     (1) 

[10  C.J.  -671 


To  show  that  the  person  Injured  was 
a  passenger  at  the.  time  of  the  acci- 
dent. Birmingham  R.,  etc.,  Co.  v. 
McCurdy,  172  Ala.  488.  56  S  616 
(evidence  held  to  justify  a  finding 
that  plaintiff  was  a  passenger  at 
the  time,  in  view  of  the  fact  that 
there  is  no  presumption  that  she  was 
wrongfully  on  the  car);  St.  Louis, 
etc.,  R.  Co.  v.  Pate,  90  Ark.  185,  118 
SW  260;  Thorne  v.  California  Stage 
Co.,  6  Cal.  232;  Bond  v.  San  Fran- 
cisco United  R.  Co.,  24  Cal.  A.  157, 
140  P  982;  Coburn  v.  Moline,  etc., 
R.  Co.,  243  111.  448,  90  NE  741, 
134  AmSR  377  [aff  149  111.  A.  182): 
Hickey  v.  Chicago  City  R.  Co.,  148 
111.  A.  197;  Chicago  Union  Tract. 
Co.  -v.  O'Brien,  117  111.  A.  183  [rev 
on  other  grounds  219  111.  308,  76 
NE  341];  Malott  v.  Weston,  61  Ind. 
A.  672,  98  NE  127;  Indiana  Union 
Tract.  Co.  v.  Smalley,  44  Ind.  A.  172, 
88  NE  867;  Illinois  Cent.  R.  Co.  v. 
Dallas,  160  Ky.  442,  150  SW  536; 
Marshall  v.  Boston  El.  R.  Co.,  203 
Mass.  40,  88  NE  1094;  Copson  v.  New 
York,  etc.,  Co.,  171  Mass.  233,  50 
NE  613:  Stakebake  v.  Union  Pac.  R. 
Co.,  (Mo.  A.)  185  SW  1166;  Lind- 
say v.  St.  Louis,  etc.,  R.  Co., 
(Mo.  A.)  178  SW  276;  Demann  ▼. 
Eighth  Ave.  R.  Co.,  10  Misc.  191, 
SO  NYS  926:  Knox  v.  Robblns,  (Tex. 
Civ.  A.)  161  8W  1184;  St.  Louis 
Southwestern  R.  Co.  v.  Turner 
(Tex.  Civ.  A.)  84  SW  1094;  Lugner 
v.  Milwaukee  Electric  R.,  etc..  Co., 
146  Wis.  175,  131  NW  342.  (2)  To 
show  that  plaintiff  before  attempting 
to  board  a  train  was  given  no  op- 
portunity to  purchase  a  ticket.  St 
Louis,  etc.,  R.  Co.  v.  Green,  110 
Ark.  232,  161  SW  148.  (3)  To  show 
acceptance  of  plaintiff's  offer  to  be- 
come a  passenger,  although  the 
place  was  not  one  where  passengers 
were  usually  received.  Nolan  v. 
Metropolitan  St.  R.  Co.,  250  Mo.  602, 
167  SW  627.  (4)  To  establish  a 
custom  of  caretakers  to  ride  In  the 
car  with  shipments  of  stock  and 
the  train  master's  knowledge 
thereof.  St  Louis,  etc.,  R.  Co.  v. 
Loyd,  109  Ark.  679.  160  SW  861. 
(5)  To  justify  a  finding  that  the 
conductor  saw  the  caretaker  riding 
in  the  car  with  stock  and  acquiesced 
in  his  doing  so.  St.  Louis,  etc.,  R. 
Co.  v.  Loyd,  supra.  (6)  To  show 
that  one  killed  while  being  carried 
in  charge  of  a  shipment  of  cattle 
was  actually  placed  In  charge  of 
the  cattle  by  the  shipper.  Weaver 
v.  Ann.  Arbor  R.  Co.,  139  Mich.  690, 
102  NW  1037,  5  AiuiCas  764.  (7) 
To  show  that  a  carrier  expressly  or 
Impliedly  Invited  passengers  to 
board  its  train  while  being  made  up. 
Wise  v.  Wabash  R.  Co..  136  Mo.  A. 
230,  115  SW  452.  (8)  To  show  that 
the  injuries  were  received  while  de- 
ceased was  employed  by  an  express 
company  and  rightfully  on  the,  train, 
and  that  he  was  not  injured  while 
employed  by  defendant  railroad 
company  In  Interstate  commerce, 
within  Federal  Employers  Liability 
Act  Missouri,  etc.,  R  Co.  v.  West, 
38  Okl.  581,  134  P  656.  (9)  To  war- 
rant the  presumption  that  a  rule  pro- 
hibiting the  carriage  of  passengers 
on    freight     trains    had    been    abro- 


rated.  Missouri,  etc.,  R.  Co.  v. 
Huff,  (Tex.  Civ.  A.)  78  SW  249 
[rev   on   other  grounds  98   Tex.   110, 


81  SW  626].  (10)  To  Bhow  that 
plaintiff  was  not  injured  while  a 
passenger  on  defendant's  road.  Do- 
menlco  v.  El  Paso  Electric  R.  Co., 
(Tex.  Civ.  A.)  90  SW  60.  (11)  To 
show  that  passengers  using  a  path- 
way across  a  railroad  right  of  way 
did  not  use  it  on  the  invitation  of 
the  company,  and  that  persons  using 
it  could, not  recover  for  injuries  sus- 
tained in  consequence  of  the  defec- 
tive condition  of  the  pathway.  Ala- 
bama Great  Southern  R.  Co.  v.  God- 
frey. 166  Ala,  202,  47  S  185,  130  Am 
SR  76.  .  (12)  To  warrant  a  finding 
that  the  passenger  left  the  car  and 
walked   back   over   the   track   to  the 


station  on  the  express  or  Implied, 
invitation  of<  defendant's  conductor. 
Miller  v.  Pacific  Electric  R.  Co.,  9 
Cal.    17,    146    P    1023.       (13)    To    sup- 

fiort  a  finding  that  a  person  riding 
n  a  passenger  elevator  in  a  building 
was  In  the  elevator  on  his  way  to 
the  office  of  a  physician  In  the  build- 
ing to  Inquire  whether  the  physician 
wanted  him  for  an  errand,  and  that 
he  did  not  ride  In  the  elevator  at 
the  time  of  the  accident  without  any 
apparent  business.  Ferguson  v. 
Truax.  132  Wis.  478,  110  NW  395, 
111  NW  657,  112  NW  613,  14  LRA 
NS  360,  13  AnnCas  1092. 

[b]  Evidence  held  Insufficient!  (1) 
To  show  that  the  person  injured  was 
a  passenger  at  the  time  of  the  acci- 
dent. Alabama  City,  etc.,  R  Co.  v. 
Besslere,  190  Ala.  69,  66  S  805;  Ses- 
sions v.  Southern  Pac.  Co.,  159  Cal. 
599,  114  P  982;  Lehnlck  v.  Metro- 
politan St  R.  Co.,  118  Mo.  A.  611,  94 
SW  998;  Hendrlckson  v.  Grays  Har- 
bor R.,  etc.,  Co.,  88  Wash.  145,  152  P 
992;  Kroeger  v.  Seattle  Electric  Co., 
37  Wash.  544,  79  P  1115.  (2)  To 
Bhow  that  the  railroad  company  con- 
sented to  the  carriage  of  passengers 
on  Its  hand  cars,  or  that  Its  officers 
knew  they  were  so  used.  Cleveland 
v.  Pine  Bluff.  Arkansas  R.  Co.,  107 
Ark.  98,  164  SW  191,  44  LRANS  687. 
CS)  To  show  that  the  engineer  In- 
vited plaintiff  to  get  on  his  train. 
Connaughton  v.  Brooklyn,  etc,  R. 
Co..  13  Misc.  401,  34  NYS  243.  (4) 
To  show  that  the  person  Injured  was 
invited  to  board  a  slowly  moving 
street  car.  Howard  v.  Forty-Second 
St.,  etc.,  R.  Co.,  125  App.  Div.  776, 
110  NYS  125.  (6)  To  support  a  find- 
ing that  at  the  time  of  the  accident 
In  which  decedent  was  killed  de- 
cedent was  on  defendant's  train  in 
the  discharge  of  duties  pertaining  to 
the  railroad  mall  service.  Schuyler 
v.  Southern  Pac.  Co.,  37  Utah  581, 
109  P  468  [reh  den  87  Utah  612,  109 
P  1026].  (6)  To  show  that  a  pass 
on  which  the  person  injured  was  rid- 
ing was  not  Issued  as  a  mere  gratu- 
ity. Boerlng  v.  Chesapeake,  etc,  R. 
Co.,  20  App.  (D.  C.)  500  [aff  198  U.  S. 
442,  24  SCt  51S,  48  L.  ed.  742].  (7) 
To  show  that  plaintiff  was  a  tres- 
passer on  the  car,  for  the  reason 
that  she  was  riding  on  a  transfer 
which  was  claimed  to  have  been  in- 
valid. Ellid  v.  Chicago  R.  Co.,  187 
111.  A.  461. 

(c]  Tailor*  to  disprove  relation 
not  an  admission. — Where  defendant 
pleads  the  general  lBSue,  and  In  Its 
defense  questions  the  relationship  of 
carrier  and  passenger,  a  failure  to 
disprove  it  directly  does  not  consti- 
tute an  admission.  Carroll  v.  Chi- 
cago City  R.  Co..  180  111.  A.  809. 

Id]  railur*  to  offer  transfer  In 
evidence,  ..Where  plaintiff  was  in- 
jured by  the'  fall  of  a  trolley  pole 
while  he  was  passing  from  one  street 
car  to  another  at  a  Junction  point, 
and  his  evidence  that  he  had  a  trans- 
fer, and  that  of  his  son  that  a  trans- 
fer was  taken  from  his  pocket  when 
he  was  brought  home  after  the  In- 
Jury,  was  not  contradicted,  the  fact 
that  the  transfer  itself  was  not  of- 
fered In  -evidence  did  not  render  the 
proof  as  to  plaintiff's  status  as  a 
passenger  insufficient.  Chicago  City 
R.  Co.  v.  Carroll,  -206  111.  818,  68  NB 
1087   [aff  102  111.  A.  202]. 

34.  Colorado  Springs,  etc,  R.  Co. 
v.  Petit,  87  Colo.  826,  86  P  121; 
Springfield  Cons.  R.  Co.  v.  Hoeffner, 
175  111.  634.  51  NE  884  [aff  71  111.  A. 
162];  Wylde  v.  Northern  R.  Co.,  53 
N.  Y.  166.  14  AbbPrNS  213;  Kuns- 
mann  v.  New  York,  etc.,  R.  Co.,  6 
Misc.   440,  27  NYS  182. 

[a]  Bvldeno*  held  sufficient:  (1) 
To  establish  the  ownership  of  a  cer- 
tain station  and  tracks  by  defend- 
ant Chicago,  etc..  R.  Co.  v.  Newell. 
113  111.  A.  263  [aff  212  111.  332,  72  NE 
416].  (2)  To  snow  that  the  car  causn 
lng  the  injury  wu  owned  or  oper- 
ated by  defendant.  Chicago  City  R. 
Co.    v.    Carroll,    206    111.    818,    68    NE 
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not  be  established  beyond  all  doubt.88 

[$  1451]  (2)  Negligence  Generally;  Proximate 
Cause.86  Negligence  on  the  part  of  defendant,  or 
its  employees,  must  be  shown  by  a  preponderance 
of  the  evidence;37  but  proof  beyond  a  reasonable 
doubt  is  not  required.38  Like  any  other  fact,  de- 
fendant's negligence  may  be  proved  or  disproved 

1087  [aff  102  111.  A.  202];  Indiana 
Union  Tract.  Co.  v.  Jacobs,  167  Ind. 
86,  78  NE  825;  Winona  Interurban  R. 
Co.  v.  WlUiard.  64  Ind.  A.  472,  101 
NE  1022;  Cleveland,  etc.,  R.  Co.  v. 
Colson,  61  Ind.  A.  226,  99  NE  483; 
Chaffe  v.  Cons.  R.  Co.,  196  Mass. 
484,  82  NB  497;  Agnew  v.  Metro- 
politan St.  R.  Co.,  178  Mo.  A.  119, 
166  SW  1110;  Reidman  v.  Brooklyn, 
etc,  R.  Co.,  28  App.  Dlv.  640,  61 
NYS  196.  (3)  Where  a  passenger 
suing  for  Injuries  sustained  while 
alighting  from  a  car  shows  that  de- 
fendant company's  name  was  on  the 
car,  and  the  motorman  testifies  that 
he  was  working  for  the  company,  the 
proof  prima  facie  shows  that  the 
company  was  operating  the  car. 
Baermann  v.  Chicago,  etc..  Electric 
R.  Co.,  168  Wis.  236,  140  NW  1119. 
(4)  The  evidence  is  sufficient  to 
show  that  defendant  was  the  car- 
rier, where  it  appears  that  plaintiff 
purchased  her  ticket  from  defendant, 
and  that  the  car  in  which  she 
was  riding  had  defendant's  name  on 
it.  Kunzmann  v.  New  York,  etc.,  R. 
Co.,  8  Misc.  689,  29  NYS  327.  (6) 
Where,  in  an  action  for  an  assault 
on  a  passenger,  defendant  street 
railroad  company  appeared,  answered, 
and  made  defense,  admitting  that  at 
the  time  of  the  accident  it  was  en- 
gaged In  hauling  passengers  for  hire 
in  the  city  In  question,  and  the  evi- 
dence showed  the  occurrence  to  have 
taken  place  In  one  of  the  streets  in 
such  city,  and  that  plaintiff  was 
ejected  with  force  from  one  of  the 
"company's"  cars  by  one  of  the  "com- 
pany's" employees,  the  Jury  were  Jus- 
tified in  finding  that  defendant  was 
the  "company"  referred  to.  CI t liens' 
St.  R.  Co.  v.  Clark,  83  Ind.  A.  190, 
71  NE  63,  104  AmSR  249 


[bl  Evidence  held  insufficient i  (1) 
To  show  that  defendants,  two  car- 
riers, were  Joint  tort-feasors  or  in- 
dividually negligent.  Schoenfeld  v. 
Pennsylvania  R.  Co.,  66  Pa.  Super. 
677.  (2)  Where,  In  an  adtlon  against 
a  street  railroad  for  injury,  de- 
fendant answered  by  general  denial, 
and  there  was  no  evidence,  positive 
or  circumstantial,  that  defendant 
owned  or  operated  the  road  or  car 
on  which  plaintiff  was  a  passenger, 
a  judgment  in  her  favor  was  error. 
Indianapolis  St.  R.  Co.  v.  Lawn,  80 
Ind.  A  615,  66  NE  508.  (3)  Where 
the  only  evidence  that  defendant 
operated  the  cars  on  the  line  on 
which  Dlalntlff  was  Injured  Is  a 
transfer  slip  bearing  defendant's 
name,  which  transfer  slip  defendant's 
superintendent  testifies  was  issued  by 
another  railroad  company,  and  not  by 
defendant,  Dlalntlff  is  not  entitled  to 
recover.  Dista  v.  Westchester  Elec- 
tric R.  Co.,  108  NYS  738.  (4)  Where 
there  was  no  evidence  in  an  action 
by  a  passenger  against  a  street  rail- 
road company  for  Injuries  that  de- 
fendant owned  or  operated  the  road 
at  the  place  where  plaintiff  was  hurt, 
except  a  map  by  the  railroad  com- 
pany which  designated  the  railroad 
by  name,  and  there  was  no  evidence 
as  to  the  existence  of  defendant  cor- 
poration, or  that  it  owned  or  oper- 
ated any  railroad,  and  the  engineer 
making  the  map  testified  that  certain 
lines  designated  the  street  railroad 
tracks,  a  judgment  In  favor  of  plain- 
tiff would:  be  reversed.  Citizens'  St. 
R.  Co.  v.  Stockdell,  159  Ind.  26,  62 
NE  21. 

[c]  Might  evldenoe  of  defendant's 
ownership  or  operation  (1)  of  the  car 
on  which  plaintiff  was  a  passenger 
when  injured  may  be  sufficient  where 
this  is  alleged  and  treated  as  proved. 


by  circumstantial  evidence;  direct  or  positive  evi- 
dence is  not  necessary.39  But  to.  sustain  a  recovery, 
such  evidence  must  be  sufficient  to  prove  the  essen- 
tial facts  constituting  the  negligence  relied  on," 
and  this  evidence  must  consist  of  some  reasonable 
evidence  of  wejl  defined  acts  of  negligence.41  A 
mere  probability  or  possibility  that  some  one  was 

10  Ala.  A.  881,  65  S  430:  McSbane  v. 
Chicago  City  R.  Co.,  170  111.  A  257; 
Oraham  v.  Chicago,  etc.,  R.  Co.,  HI 
Iowa  604,  119  NW  708,  122  NW  673: 
Welch  v.  Boston  El.  R.  Co.,  187  Mass. 
118,  72  NE  500;  Konlecxny  v.  Detroit, 
etc,  R.  Co.,  164  Mich.  66,  128  NW 
1096;  Fewlngs  v.  Mendenhall.  88 
Minn.  336,  92  NW  127,  97  AmSR 
519,  60  LRA  601;  Roscoe  v.  Metro- 
politan St.  R.  Co.,  202  Mo.  576,  101 
SW  32;  Martin  v.  Missouri  Pac  R 
Co.,  137  Mo.  A  694,  119  SW  444: 
Vecsy  v.  New  Jersey  Cent.  R.  Co..  81 
N.  J.  L.  177,  95  A  977:  Whilt  v. 
Public  Service  Corp,  74  N.  J.  L  141, 
64  A  972  raff  76  N.  J.  L.  729,  72  A 
420];  Becker  v.  Interborough  Rapid 
Transit  Co.,  128  App.  Div.  455.  112 
NYS  816;  St.  Louis,  etc..  R.  Co.  v. 
Fick,  (Okl.)  149  P  1126;  Madsen  v. 
Utah  Light,  etc.,  Co.,  36  Utah  52S. 
105  P  799.  (2)  As  to  injury  from 
an  object  coming  through  the  win- 
dow and  striking  a  passenger  on  toe 
arm.  Deagle  v.  New  York,  etc,  R 
Co.,  217  Mass.  23,  104  NE  492.  (3)  In 
falling  to  protect  a  passenger  who, 
while  on  the  train,  becomes  unable 
to  protect  himself  from  injury. 
Adams  v.  St.  Louis  Southwestern  R 
Co.,  (Tex.  Civ.  A)  187  SW  437.  (4) 
To  show  that  a  passenger  who  went 
out  on  the  platform  of  a  car  and 
fell  off  was  so  Intoxicated  as  to  put 
on  the  trainmen  the  duty  of  exer- 
cising more  care  to  protect  him 
than   they  would   be   required   to  ex- 


Agnew  v.  Metropolitan  St.  R.  Co., 
178  Mo.  A.  119,  165  SW  1110.  (2) 
In  an  action  for  Injuries  to  a  passen- 
ger while  attempting  to  board  a 
street  car,  slight  evidence  in  support 
of  the  allegations  as  to  defendant's 
ownership  or  operation  of  the  car  at 
the  time  of  the  Injury  is  sufficient 
where  it  is  not  combated,  and,  ex- 
cept for  the  general  denial,  there  is 
no  intimation  that  defendant  resists 
the  claim  on  the  ground  that  it  was 
not  the  operator  of  the  car.  Reisen- 
lelter  v.  St.  Louis  United  R.  Co.,  155 
Mo.  A.  89,  134  SW  11. 

36.  Louisville,  etc.,  R.  Co.  v. 
Jones,  83  Ala.  376,  8  S  902.  See  also 
supra  notes  32-34. 

36.  See  also  generally  Negligence 
[29  Cyc  621  et  sea.]. 

37.  Little  Rock.  etc..  R.  Co.  v. 
Harrell,  68  Ark.  454,  26  SW  117. 
Boucher  v.  Boston,  etc..  R.  Co.,  76 
N.  H.  91,  79  A  993.  84  LRANS  728, 
AnnCasl912B  847;  Segelman  v.  In- 
terborough Rapid  Transit  R.  Co.,  112 
NYS  1068. 

[a]  Bvldenoe  held  sufficient  to 
■how  negligenoe^— (1)  Seaboard  Air 
Line  R  Co.  v.  Stand ifler,  190  Ala. 
260.  67  S  391;  Arkansas  Cent  R.  Co. 
v.  Janson,  90  Ark.  494,  119  SW  648: 
St.  Louis,  etc,  Rfc  Co.  v.  Taylor,  74 
Ark.  31,  84  SW  1035;  Pensacola  Elec- 
tric Co.  v.  Alexander,  58  Fla,  337,  60 
S  673;  Hobson  ▼.  St  Louis,  etc,  R. 
Co.,  180  111.  A.  84;  Louisville,  etc. 
R.  Co.  v.  Ashley,  169  Ky.  330,  183  SW 
921,  LRA1916B  763;  Tracey  v.  Boston, 
etc.,  St.  R.  Co.,  204  Mass.  13,  90  NE 
416;  Kuhlen  v.  Boston,  etc,  St.  R.  Co., 
193  Mass.  341,  79  NE  815,  118  AmSR 
516,  7  LRANS  729;  Moss  v.  Detroit, 
etc,  R.  Co.,  182  Mich.  40,  148  NW 
204;  Gerlach  v.  Detroit  United  R.  Co., 
171  Mich.  474,  137  NW  256;  Grignon 
v.  Minneapolis,  etc.,  R.  Co.,  130  Minn. 
36,  158  NW  117  (passenger  on  freight 
train);-  Simonds  v.  Minneapolis,  etc, 
R.  CO.,  87  Minn.  408,  92  NW  409  (as 
to  passenger  on  mixed  train);  Miller 
v.  Southern  Pac.  R.  Co.,  266  Mo.  19, 
178  SW  886;  Berry  v.  Missouri  Pac. 
R.  Co.,  124  Mo.  223,  25  SW  229; 
Wlltmott  v.  Conigan  Cons.  St.  R. 
Co.,  106  Mo.  535,  18  SW  600,  17  SW 
490;  PIdgeon"  v.  Bt.  Louis  United  R. 
Co.,  154  Mo.  A.  20,  133  SW  130: 
Chicago,  etc.,  R.  Co.  v.  Troyer,  70 
Nebr.  287,  87  NW  308,  70  Nebr.  293, 
103  NW  680  (as  to  shipper  on  freight 
train);  Chicago,  etc.,  R.  Co.  v.  Win- 
frey, 67  Nebr.  13,  93  NW  626; 
Knalsch  v.  Jollne,  138  App.  Dlv.  854, 
123  NYS  412  (as  to  crowded  condition 
of  car);  Ft.  Worth,  etc.,  R.  Co.  v. 
Abbott,  (Tex.  Civ.  A.)  170  SW  117; 
Texas  Tract  Co.  v.  Sherron,  (Tex. 
Civ.  A.)  166  SW  897.  (2)  In  causing 
injuries  to  a  passenger  while  trans- 
ferring from  one  car  to  another. 
Koran  v.  Metropolitan  St.  R.  Co.,  88 
Kan.  707,  118  P  875.  (3)  In  failing 
to  warn  a  passenger  of  a  change  in 
running  trains  going  north  on  tracks 
usually  used  by  the  trains  going 
south.  Sorenson  v.  Illinois  Cent.  R. 
Co.,  155  111.  A  606.  (4)  To  show 
only  ordinary  negligence,  authorizing 
only  compensatory  damages.  Central 
Kentucky  Tract  Co.  v.  May,  (Ky.) 
126  SW  1092.  (6)  To  warrant  a  find- 
ing of  negligence  of  employees  on  a 
street  car  In  continuing  in  the  as- 
sumption that  a  passenger  was 
drunk,  and  not  sick  and  In  need  of 
medical  attention.  Middleton  v. 
Whltrldge,  218  N.  Y.  499,  108  NE 
192  [rev  166  App.  Div.  164.  141  NYS 
1041. 

[b]  Bvldenoe  held  Insufficient  to 
■how  negllffenoe*—  (l)  In  the  selec- 
tion of  a  driver.     Orr  v.  Boockholdt, 


ercise  toward  any  other  passenger. 
Louisville,  etc.,  R.  Co.  v.  Gregory, 
141  Ky.  747,  138  SW  806,  85  LRANS 
317. 

33.  Beery  v.  Chicago,  etc,  R  Co.. 
73  Wis.  197.  40  NW  687.  See  also 
cases  supra  note  37. 

[a]  Seasonably  certain. — In  an 
action  by  a  passenger  against  a  rail- 
road company  for  personal  injuries 
caused  by  the  breaking  of  ma- 
chinery on  defendant's  locomotive, 
an  Instruction  that  the  jury  must 
feel  "reasonably  certain"  that  the  en- 
gine, or  the  part  In  question,  had 
not  been  properly  cared  for;  that. 
in  civil  cases,  the  Jury  did  not  ar- 
rive at  conclusions  beyond  a  reason- 
able doubt;  but  that  they  should  feel 
"reasonably  certain,"  Is  unobjection- 
able. Beery  v.  Chicago,  etc,  R  Co., 
78  Wis.   197.  40  NW  687. 

39.  Carroll  v.  Chicago  City  R  Co., 
180  111.  A  309. 

[a]  rallure  to  disprove,  not  admli- 
slon.  Where  defendant  pleads  the 
general  issue  and  in  its  defense  pro- 
ceeds to  question  the  claim  of  neg- 
ligence, a  failure  to  disprove  It 
directly  does  not  constitute  an  ad- 
mission. Carroll  v.  Chicago  City  R 
Co..  180  111.  A.  309. 

[bl  Bvldenoe  held  Insufficient  to 
rebut  the  inference  of  defendant's 
negligence  arising  from  the  occur- 
rence of  the  accident.  Gage  v. 
Waldorf  Astoria  Hotel  Co..  90  Misc. 
331,  162  NYS  1019.  See  also  generally 
supra  1   1434. 

40.  See  cases  Infra  this  note. 

[a]  Evidence  held  sufficient  to 
sustain  •  recovery  for  negligence/— 
St.  Louis,  etc.,  R  Co.  v.  Evans.  89 
Ark.  69,  137  SW  568;  Arkansas  Cent. 
R.  Co.  v.  Janson,  90  Ark.  494.  11J 
SW  648.  See  also  cases  supra  i  1450: 
Infra  {  1462. 

[b]  Evldenoe  held  insufficient  to 
sustain  a  reoovery  for  nsfUgeuc*'— 
Kelly  v.  Chicago,  etc.  R.  Co..  175 
111.  A.  196.  See  also  cases  supra 
{  1460;  Infra  5  1452. 

41.  Cornette  v.  Baltimore,  etc.  R- 
Co.,  196  Fed.  69.  116  CCA  61. 


For  later  eases,  developments  and  efcangaa  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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wanting  in  care  is  not  sufficient  to  justify  a  finding 
of  negligence,"  unless  srich  probability  or  possibility 
is  based  on  rational  grounds  and  is  supported  by  the 
facts  proved."  Where  the  evidence  is  equally  as  con- 
sistent with  due  care  as  with  negligence  no  recovery 
can  be  had.44  These  rules  also  apply  to  the  proof 
of  willfulness,  wantonness,  or  recklessness.  To 
justify  a  judgment  of  dismissal,  the  evidence  should 
show  care  so  conclusively  that  the  only  fair  infer- 
ence is  that  the  accident  was  one  that  could  not 
have  been  guarded  against  by  ordinary  care.40 

Prorfanate  cause.    Plaintiff  must  show  by  a  pre- 
ponderance of  evidence  that  defendant's  negligence 
or  wrong  in  fact  caused  his  injuries.47    This  fact  , 
may  be  shown  by  circumstantial  evidence,48  which 
must  be  of  such  strength  and  character  as  to  war- 


rant an  inference  or  reasonable  probability,  from 
the  facts  proved,  that  defendant 's  negligence  caused 
the  injury;48  and  such  evidence  is  not  sufficient  if 
it  merely  raises  a  surmise  or  conjecture  that  such 
was  the  fact,40  as  where  the  inference  or  proba- 
bility that  the  injury  was  caused  by  defendant's 
negligence  has  no  immediate  connection  with,  or 
relation  to,  the  established  facts  from  which  it  is 
made." 

[y  1452]  (3)  Applications  of  Rules.  The  above 
rules  as  to  the  weight  and  sufficiency  of  the  evidence 
'  apply  in  actions  for  injuries  to  passengers  by  reason 
of  negligence  in  respect  to  the  condition  of  the 
carrier's  platforms,  approaches,  or  other  parts  of 
the    station    premises,      or    of    its    roadbed    and 


40.  Boucher  v.  Boston,  etc,  R. 
Co.,  76  N.  H.  91,  76  A  998,  34  LRANS 
728.  AnnCasl912B  S47. 

43.  Robinson  v.  Chicago,  etc.,  R. 
Co.,  185  Mich.  254,  97  NW  689. 

44.  Tooker  v.  Brooklyn,  etc.,  R 
Co.,  80  App.  Dlv.  871.  80  NTS  969; 
Cahn  v.  Manhattan  R.  Co.,  37  Misc. 
824,  76  NTS  893;  Wllbour  v.  Rhode 
Island   Co.,    (R   I.)    67   A   445. 

45.  Illinois  Cent.  R.  Co.  v.  Warren, 
149  Fed.  658,  79  CCA  350;  Knight  v. 
Tomblgbee  Valley  R.  Co.,  190  Ala. 
140,  67  S  238;  Central  of  Georgia  R. 
Co.  v.  Bell,  187  Ala.  541,  65  S.  835; 
Louisville,  etc..  R.  Co.  v.  Smith,  135 
Ky.  462,  122  SW  806;  McLean  v.  At- 
lantic Coast  Line  R.  Co..  81  S.  C. 
1O0.  61  SB  900.  128  AmSR  892,  18 
LRANS  763. 

[a]  Hvldenoe  held  sumolenti  (1) 
In  an  action  against  two  railroad 
companies  which  had  a  traffic  ar- 
rangement, for  the  refusal  of  one  to 
accept  a  ticket  sold  over  both  lines, 
to  show  that  the  action  of  the  con- 
ductor on  the  second  train  was  con- 
sciously oppressive  In  compelling 
plaintiff  again  to  pay  her  fare. 
Tolleson  v.  Southern  R.  Co.,  88  S.  C. 
7.  70  SB  811.  (2)  In  an  action  by  a 
passenger  against  a  street  railroad 
to  Justify  punitive  damages.  Mc- 
Cullough  v.  Missouri  Pac.  R.  Co.,  94 
Kan.  349,  146  P  1005;  Memphis  St. 
R.  Co.  v.  Shaw,  110  Tenn.  467.  75 
SW   713. 

fbl  Bvldenoe  that  an  engineer 
suddenly  and  violently  backed  Ms 
train  without  warning  at  a  place 
where  passengers  might  be  expected 
to  alight  was  some  evidence  of 
wantonness.  Hiers  v.  Atlantic  Coast 
Line  R.  Co.,  75  S.  C  811,  65  SE  457. 
9  AnnCas  1114. 

46.     Gage  v.  Waldorf  Astoria  Ho- 
tel Co.,  90  Misc.  831,  152  NTS  1019. 
-  47.     Keck  v.  Calumet,  etc..  R.  Co., 
156   111.  A.  402. 

Burden  of  proof  generally  see  su- 
pra. SI   1424-1436. 

48.  Rlehter  v.  St.  Louis  United  R. 
Co.,  146  Mo.  A.  1,  129  SW  1055;  Helm 
v.  Philadelphia,  etc.,  R.  Co..  20  Pa. 
Dist.   769. 

49.  U.  S. — St.  Louis  Southwestern 
R.  Co.  v.  Britton,  190  Fed.  816,  111 
CCA  216. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Harrell,  68  Ark.  454.  26  SW  117. 

111. — Swan  v.  Boston  Store  of  Chi- 
cago,  191  111.  A.  84. 

Iowa. — Monahan  v.  Equitable  L. 
Ins.   Co..  156  NW  994. 

La. — Otts  v.  Shreveport  Tract.  Co., 
130    La,   1052,  58  S  879. 

Mass. — Davis  v.  Boston  El.  R.  Co., 
222    Mass.  475,  111  NE  174. 

Mo. — Mllllrons  v.  Missouri,  etc..  R. 
Co.,  176  Mo.  A.  89,  162  SW  1069; 
Rattan  v.  Central  Electric  R.  Co.,  120 
Mo.   A.   270.  96  SW  736. 

N.  H. — Crawford  v.  Maine  Cent.  R. 
Co..  76  N.  H.  29.  78  A  1078. 

Pa. — Tucker  v.  Pittsburg,  etc.,  R. 
Co..   227  Pa.  66.  75  A  991. 

Va. — Virginian  R.  Co.  v.  Bell,  118 
Va.    492,  87  SE  670. 

raj  Seasonable  certainty. — Plain- 
tiff Is  bound  to  make  it  reasonably 
certain  that  the  injury  was  caused 
"by  the  negligence  or  defendant  or  of 


Its  agents  or  employees.  Otts  v. 
Shreveport  Tract.  Co.,  130  La.  1052, 
58  S  879 

[b]  Although  the  death  of  a  pas- 
senger was  unwitnessed,  where  the 
circumstances  are  such  as  to  satisfy 
reasonable  minds  that  the  accident 
resulted  from  the  negligence  of  the 
carrier,  liability  attaches.  Tucker  v. 
Pittsburg,  etc.,  R.  Co.,  227  Pa.  66,  75 
A  991. 

[c]  Evidence  held  suttdenti  (1) 
To  show  that  defendant's  negligence 
was  the  proximate  cause  of  the  in- 
juries. Nashville,  etc.,  R.  Co.  v. 
Crosby,  (Ala.)  70  S  7  (unlawful 
search);  St.  Louis,  etc,  R.  Co.  v. 
Coy,  (Ark.)  168  SW  1106:  Cleveland, 
etc.,  R.  Co.  v.  Henry.  (Ind.  A.)  80 
NE  636.  81  NE  592;  Monahan  v. 
Equitable  L.  Ins.  Co..  (Iowa)  166  NW 
994;  Lowenthal  v.  Vlcksburg,  etc..  R 
Co.,  117  La.  1007,  42  S  483;  Moss  v. 
Detroit,  etc.,  R.  Co.,  182  Mich.  40,  148 
NW  204;  Mllllrons  v.  Missouri,  etc., 
R.  Co..  176  Mo.  A.  39,  162  SW  1069; 
Dunlap  v.  Chicago,  etc..  R.  Co.,  (Mo. 
A.)  129  SW  262;  McRae  v.  Metropoli- 
tan St.  R.  Co.,  125  Mo.  A.  562,  102 
SW  1032;  Freeman  v.  Chicago,  etc., 
R.  Co..  (Mont.)  154  P  912;  Corcoran 
v.  Albuquerque  Tract.  Co.,  6  N.  M. 
9,  103  P  645;  Mlddleton  v.  Whitrldge, 
213  N.  Y.  499,  108  NE  192,  AnnCas 
1916C  856  [rev  156  App.  Dlv.  154.  141 
NYS  104];  McCormick  v.  Rochester 
R.  Co..  133  App.  Div.  760,  117  NYS 
1110  [aft  198  N.  Y.  510  mem,  92  NE 
1090  mem];  O'Nell  v.  Metropolitan 
St.  R.  Co.,  103  Ann.  Dlv.  607,  93  NYS 
145  [aft  185  N.  Y.  599  mem.  78  NE 
1108  mem]:  Missouri,  etc..  R.  Co.  v. 
Norris.  (Tex.  Civ.  A.)  184  SW  261; 
Texas  Tract.  Co.  v.  Sherron,  (Tex. 
Civ.  A.)  166  SW  897;  Atchison,  etc., 
R.  Co.  v.  Fiedler.  (Tex.  Civ.  A.)  158 
SW  265:  Missouri,  etc..  R.  Co.  v. 
Craig,  62  Tex.  Civ.  A.  611,  114  SW 
850;  Northern  Pac.  R.  Co.  v.  Hess,  2 
Wash.  383.  26  P  866.  (2)  To  show 
that  a  passenger  contracted  smallpox 
from  a  railroad  ticket  agent.  Mis- 
souri, etc.,  R.  Co.  v.  Raney,  44  Tex. 
Civ.  A.  517,  99  SW  589.  (3)  To  sus- 
tain a  verdict  that  defendant's  negli- 
gence In  running  his  automobile  in 
which  plaintiff  was  a  passenger 
caused  the  injuries  complained  of. 
Fairchild  v.  Fleming,  125  Minn.  431, 
147  NW  434.  (4)  To  show  that  the 
injuries  were  caused  by  the  fall  of 
the  elevator,  and  not  by  the  acts  of 
fellow  passengers  In  seeking  to  es- 
cape. Champagne  v.  Hamburger,  169 
Cal.  683.  147   P  954. 

[d]  Possibility  of  Injury  from 
other  cause. — (1);  The  possibility 
that  a  passenger  could  have  caught 
a  cold  from  other  causes  than  the 
condition  of  defendant's  waiting  room 
would  not  prevent  the  Jury  from 
finding  that  the  cold  resulted  proxi- 
mately from  such  cause,  if  there 
was  evidence  to  sustain  such  finding, 
and  there  was  no  evidence  that  the 
cold,  in  fact,  resulted  from  any  other 
cause.  Crawford  v.  Maine  Cent.  R. 
Co..  76  N.  H.  29.  78  A  1078.  (2)  To 
show  that  a  cause  of  a  prolapsed 
uterus  was  the  jar  from  a  passenger 
being  thrown  from  a  street  car,  the 
appearance  of  the  uterus  Immedi- 
ately thereafter,  and  the  passenger's 


Srevlous  freedom  from  such  a  con- 
itlon  being  shown,  proof  of  the 
cause  is  not  insufficient  merely  be- 
cause of  the  bare  possibility  that 
something  else  might  have  caused  It. 
Stokes  v.  Metropolitan  St.  R.  Co..  178 
Mo.  A.  676.  160  SW  46. 

50.  Hatchett  v.  United  R.  Co., 
(Mo.)  175  SW  878:  Schulz  v.  Second 
Ave.  R.  Co..  12  App.  Div.  445,  42  NYS 
710;  St.  Louis,  etc..  R.  Co.  v.  Criner, 
(Okl.)  137  P  705;  Gulf,  etc.,  R.  Co.  v. 
Davis,     (Tex.    Civ.    A.)     161    SW    932. 

[a]  Evidence  held  Insufficient  to 
show  that  defendant's  negligence 
was  the  proximate  cause  of  the  In- 
juries. Providence  SS.  Co.  v.  Clare, 
127  U.  S.  45.  8  SCt  1094.  32  L.  ed. 
199;  BIddle  v.  Jacobs.  116  Ark.  82. 
172  SW  258;  Rodgers  v.  Chicago,  etc., 
R.  Co..  97  Kan.  318,  154  P  1027;  Louis- 
ville, etc..  R.  Co.  v.  Messer,  165  Ky. 
506,  176  SW  1200;  Louisville,  etc.. 
R.  Co.  v.  Messer.  164  Ky.  218,  175  SW 
360;  Williams  v.  Citizens'  Electric 
St.  R.  Co.,  184  Mass.  437,  68  NE  840; 
Byron  v.  Lynn,  etc..  R.  Co..  177  Mass. 
303.  58  NE  1015;  Brady  v.  Old  Colony 
R.  Co.,  162  Mass.  408,  38  NE  710; 
Bosch  v.  Chicago,  etc..  R.  Co.,  131 
Minn.  313,  155  NW  202;  Mageau  v. 
Great  Northern  R.  Co.,  102  Minn.  399, 
113  NW  1016;  Fagan  v.  Atlantic 
Coast  Line  R.  Co..  170  App.  Div.  47. 
165  NYS  609;  Coady  v.  Brooklyn 
Heights  R.  Co..  128  App.  Div.  856. 
113  NYS  100;  Smith  v.  Texas  Tract. 
Co.,  (Tex.  Civ.  A.)  180  SW  933;  St. 
Louis  Southwestern  R.  Co.  v.  Ster- 
ling,   (Tex.  Civ.  A.)    178   SW  665. 

[b]  Impossible  to  determine  cause 
of  Injury. — Where  It  is  impossible  to 
determine  whether  the  cold  con- 
tracted by  a  passenger  resulted  from 
the  insufficient  heating  of  the  car  or 
from  the  fact  that,  after  arrival  at 
his  destination,  he  marched  with  a 
militia  company  and  stood  around 
for  several  hours  In  the  cold  with- 
out an  overcoat,  the  carrier  is  not 
liable.  Louisville,  etc..  R.  Co.  v. 
Scalf,  110  SW  862,  33  KyL  721,  26 
LRANS    263.  . 

51.  Ginn  v.  Pennsylvania  R.  Co., 
220  Pa.  552,  69  A  992. 

SSL  Ga. — Atlantic,  etc.,  R.  Co.  v. 
Owens,  123  Ga.  393,  61  SE  404. 

Mass. — Anjou  v.  BoBton  El.  R.  Co:, 
208  Mass.  273,  94  NE  386,  21  AnnCas 
1143  and  note. 

N.  T. — Weldon  v.  New  Tork,  etc., 
R.  Co.,  159  App.  Dlv.  649,  144  NTS 
868;  Bacon  v.  Hudson,  etc.,  R.  Co., 
164  App.  Dlv.  742,  139  NTS  740;  Ay- 
res  v.  Delaware,  etc.,  R.  Co.,  4  App. 
Div.  611,  40  NTS  11  [aff  168  N.  T. 
254,  63  NE  22], 

Pa. — Green  v.  Baltimore,  etc.,  R. 
Co...  214  Pa.  240.  63  A  603. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Bibb,  (Civ.  A.)  172  SW  178;  Gulf, 
etc.,  R.  Co.  v.  Battle.  (Civ.  A.)  169 
SW  1048;  Davis  v.  Houston,  etc..  R. 
Co.,  29  Tex.  Civ.  A.  42,  68  SW  733. 

[a]  Evidence  held  sufficient!  (l) 
To  sustain  a  recovery  for  Injuries 
caused  by  negligence  In  respect  to 
the  carrier's  platforms  or  station. 
Southern  R.  Co.  v.  Myrlck,  12  Ga.  A. 
241.  77  SE  3:  Herr  v.  Chicago,  etc., 
R.  Co..  189  111.  A.  506;  Maxfleld  v. 
Maine  Cent.  R.  Co.,  100  Me.  79.  60 
A     710;     McOulre     v.     Interborough 
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trapks  ;°*  or  in  respect  to  the  condition  of  its  cars," 
or  other  appliances  and  equipment  used  as  a  means 
of  transportation;5"  or  in  respect  to  the  manage- 


ment   and    operation   of   the    cars    or    other   con- 
veyances in  general  ;M  or  in  respect  to  negligence 


Rapid  Transit  Co.,  104  App.  Dlv.  105. 
93  NTS  316;  Kennedy  v.  Pennsylva- 
nia R.  Co.,  32  Pa.  Super.  623;  Mis- 
souri, etc.,  R.  Co.  v.  Oannady,  36 
Tex.  Civ.  A.  646,  82  SW  1069.  (2) 
To  warrant  a  finding  that  the  station 
platform  was  one  which  passengers 
would  be  likely  to  use,  and  that  de- 
fendant's duty  was  not  discharged 
by  having  a  safe  waiting  room  and 
a  safe  approach  therefrom  to  the 
train.  St.  Louis,  etc.,  R.  Co.  v.  Grt- 
der,  110  Ark.  437,  161  SW  1032.  (3) 
To  justify  a  verdict  that  defendant 
railroad  company  negligently  failed 
to  use  reasonable  care  to  maintain 
Its  station  platform  in  safe  condition 
and  free  from  accumulations  of  ice 
and  snow  of  a  dangerous  character. 
Hull  v.  Minneapolis,  etc.,  R.  Co.,  116 
Minn.  349,  133  NW  862.  (4)  To  show 
that  illness  experienced  by  a  passen- 
ger was  due  to  defendant's  negli- 
gence, whereby  the  passenger  was 
exposed  to  Inclement  weather,  owing 
to  a  station  being  closed  and  to  her 
being  compelled  to  wait  in  an  Insuf- 
ficiently heated  waiting  room.  In- 
ternational, etc.,  R.  Co.  v.  Johnson; 
43  Tex.  Civ.  A.  147.  95  SW  696. 

[b]  Evidence  held  Insufficient!  (1) 
To  show  negligence  in  construct- 
ing a  platform.  Yazoo,  etc.,  R.  Co. 
v.    Dyer,    102    Miss.    870,    59    S    937. 

(2)  To  show  that  defendant  invited 
persons  to  travel  the  path  near  which 
plaintiff  was  injured,  as  a  roadway, 
woods  v.  White  Star  Line,  160  Mich. 
540.    125    NW    396,    27    LRANS    992. 

(3)  To  sustain  a  finding  that  defend- 
ant's employees  were  negligent  in 
not  exercising  due  care  to  control 
and  restrain  passengers  on  a  subway 
platform.  Bacon  v.  Hudson,  etc.,  R. 
Co.,  164  App.  Div.  742,  139  NYS  740. 

(4)  To  show  negligence  in  defendant 
in  failing  to  keep  its  grounds  lighted 
and  in  a  safe  condition.  Davis  v. 
Houston,  etc.,  R.  Co.,  29  Tex.  Civ.  A. 
42.  68  SW  733.  (5)  To  show  that 
precautions  taken  by  a  carrier  to 
keep  Its  subway  station  lighted  were 
not  reasonably  sufficient.  Becker  v. 
Interborough  Rapid  Transit  Co.,  128 
App.  Dlv.  455,  112  NYS  816. 

63.  McPadden  v.  New  York  Cent. 
R.  Co..  44  N.  Y.  478,  4  AmR  706  [rev 
47  Barb.  247]:  Valentine  v.  Northern 
Pac.   R.   Co..   70  Wash.   96.   126   P   99. 

[a]  Bvidenoe  held  sufficient:  (1) 
To  show  negligence  in  respect  to  the 
condition  of  the  tracks.  Gulf,  etc., 
R.  Co.  v.  Franklin,  (Tex.  Civ.  A.)  156 
SW  563;  Texas,  etc.,  R.  Co.  v.  Boren, 
(Tex.  Civ.  A.)  149  SW  295  (switch 
left  unlocked).  (2)  To  warrant  a 
finding  that  the  company  was  negll- 

?ent  in-  falling  to  maintain  its  track 
ree  from  low  places  and  defects. 
St.  Louis,  etc.,  R.  Co.  v.  Richardson, 
87  Ark.  602,  113  SW  794.  (3)  To 
sustain  a  finding  that  a  passenger, 
while  passing  from  one  oar  to  an- 
other, was  thrown  from  the  train  by 
reason  of  a  defective  track.  Galves- 
ton, etc..  R.  Co.  v.  Patillo,  45  Tex. 
Civ.  A.  672.  101  SW  492. 

[b]  Proof  that  a  street  oar  gave 
a  sadden  lurch  or  dip  is  sufficient 
to  raise  an  Inference  that  the  track 
was  defective  at  that  point,  and  that 
the  car  should  have  been  run  slowly 
over  it.  Zwick  v.  Swinney,  178  Mo. 
A.   142.  165  SW  1124. 

64.  Faulkner  v.  Boston,  etc.,  R. 
Co.,   187   Mass.  254,  72  NE  976;  Mur- 

Shy  v.  North  Jersey  St.  R.  Co.,  81 
r.  J.  L.  706,  80  A  331,  35  LRANS 
592  and  note  t rev "73  A  1119  mem]; 
Trinity,  etc.,  R.  Co.  v.  McDonald, 
(Tex.  Civ.  A.)  160  SW  984;  St.  Louis, 
etc.,  R.  Co.  v.  Dodgin,  60  Tex.  Civ.  A. 
283,   127   SW  847. 

[a]  Evidence  held  sufficient:  (1) 
To  sustain  a  recovery  for  negligence 
In  respect  to  the  condition  of  the 
car  which  caused  the  injury.  Mc- 
Donough  v.  Boston  El.  R.  Co..  208 
Mass.  436,  94  NE  809  (electric  shock 
on  car);  Gould  v.  Boston  El.  R.  Co., 


191  Mass.  396,  77  NE  712;  Cassady 
v.  Old  Colony  St  R.  Co..  184  Mass. 
156.  68  NE  10,  63  LRA  285  (defective 
fuse) ;  Oilman  v.  Boston,  etc.,  R.  Co., 
168  Mass.  464,  47  NE  193  (snow  on 
platform);  Fern  v.  Pennsylvania  R. 
Co.,  260  Pa.  487,  95  A  590;  Houston, 
etc.,  R.  Co.  v.  Walker,  (Tex.  Civ.  A.) 
167  SW  199  [rev  on  other  grounds 
178  SW  208]  (injury  to  a  mall  clerk 
caused  by  falling  letter  box);  Hous- 
ton, etc.,  R.  Co.  v.  Henderson,  (Tex. 
Civ.  A.)  148  SW  814:  Missouri,  etc., 
R.  Co.  v.  Perry,  (Tex.  Civ.  A.)  95  SW 
42  (defective  door  latch);  Interna- 
tional, etc..  R.  Co.  v.  Phillips,  29  Tex. 
Civ.  A.  336,  69  SW  107  (window  fall- 
ing on  fingers);  Williams  v.  Spokane 
Falls,  etc.,  R.  Co.,  39  Wash.  77,  80 
P    1100.    42    Wash.    697.    84    P    1129. 

(2)  To  sustain  a  finding  that  It  was 
the  duty  of  the  conductor,  under  the 
carrier's  rules,  to  clean  the  step  and 
put  sand  or  sawdust  on  it,  whenever 
necessary,  so  as  to  render  the  com- 
pany liable  for  Injuries  due  to  his 
failure  so  to  do.  Kingston  v.  Boston 
El.  R.  Co.,  207  Mass.  467,  93  NE  673. 

(3)  To  show  previous  knowledge  by 
the  company  of  similar  explosions 
attended  by  such  noise  and  name  as 
would  imperil,  excite,  and  frighten 
passengers  riding  where  plaintiff 
rode.  Williamson  v.  St.  Louis  Tran- 
sit  Co.,    202    Mo.    346,    100    SW    1072. 

(4)  To  authorise  a  finding  that  the 
death  was  caused  by  negligence  in 
not  furnishing  a  safe  car.  Lord  v. 
Manchester  St.  R.  Co..  74  N.  H.  295, 
67  A  639.  (5)  To  show  that  defend- 
ant was  negligent  in  failing  to  in- 
spect and  repair  the  car.  Houston, 
etc.,  R.  CO.  v.  Walker,  (Tex.  Civ.  A.) 
167  SW  199  [rev  on  other  grounds 
173  SW  208].  (6)  To  sustain  the 
theory  that  the  Collapse  of  a  street 
railroad  company's  bridge  was  caused 
by  a  hidden  and  internal  defect  In 
the  weld  of  a  cord  which  supported 
the  entire  structure,  and  which  broke 
at  the  place  where  welded,  which  de- 
fect could  not  have  been  detected  by 
the  utmost  scrutiny.  Roanoke  R.. 
etc.,  Co.  v.  Sterrett,  108  Va.  633.  62  SE 
385,  128  AmSR  971,  19  LRANS  316. 
(7)  To  sustain  a  recovery  for  In- 
juries received  by  the  carrier's  negli- 
gence in  permitting  its  car  to  become 
cold.  Missouri,  etc.,  R.  Co.  v.  Byrd, 
40  Tex.  Civ.  A.  315,  89  SW  991: 
Texas,  etc.,  R.  Co.  v.  Kingston,  30 
Tex.  Civ.  A.  24,  68  SW  618.  (8)  To 
sustain  a  recovery  for  the  death  of 
a  passenger  in  an  elevator  which 
was  alleged  to  have  been  out  of  re- 
pair and  negligently  operated.  Ohio 
Valley  Trust  Co.  v.  Wernke.  42  Ind. 
A.  326.  84  NE  999.  (9)  To  show  that 
a  building  owner  was  negligent  in 
the  construction  and  maintenance  of 
a  combined  passenger  and  freight 
elevator.  Beldler  v.  Brahshaw,  200 
111.  426,  65  NE  1086  [rev  102  111.  A. 
187].  (10)  To  sustain  a  finding  of 
negligence  In  falling  to  equip  the 
elevator  cage  with  a  door  or  gate. 
Atkeson  v.  Jackson,  72  Wash.  233, 
130  P  102.  (11)  To  support  a  find- 
ing of  want  of  ordinary  care  on  the 
part  of  the  owner  to  keep  the  ele- 
vator In  an  ordinarily  safe  condition 
for  carrying  passengers  therein.   Fer- 

?uson  v.  Truax,  132  Wis.  478,  110  NW 
95,    111    NW    667.    112    NW    513.    14 
LRANS   350.  13  AnnCas  1092. 

[b]  Evidence  held  Insufficient: 
(1)  To  sustain  a  recovery  for  negli- 
gence In  respect  to  the  condition  of 
the  cars  which  caused  the  injury. 
Wigg  v.  Erie  R.  Co.,  174  Fed.  401.  98 
CCA  289;  Louisville,  etc.,  R.  Co.  v. 
Gregory.  141  Ky.  747,  133  SW  806, 
36  LRANS  317  (fall  from  a  car  plat- 
form); Faulkner  v.  Boston,  etc.,  R. 
Co.,  187  Mass.  264,  72  NE  976  (fall 
of  a  car  window);  Williams'  v.  Citi- 
zens' Electric  St.  R.  Co.,  184  Mass. 
437,  68  NE  840  (opening  device  on 
door);  Kelly  v.  New  York,  etc.,  R. 
Co..    109    N.    Y.    44.    15    NE    879,    28 


NYWklyDig  275  [rev  39  Hun  486]; 
Mosesco  v.  Interborough  Rapid  Tran- 
sit-Co., 113  App.  Div.  617.  99  NYS 
345  (closing  car  door  on  hand);  Se- 
gelman  v.  Interttorough  Rapid  Tran- 
sit R.  Co..  112  NYS  1068  (falling 
window);  Texas  Midland  R.  Co.  v. 
Johnson,  (Tex.  Civ.  A)  65  SW  388 
(window  falling  on  hand);  Anderson 
v.  Northern  Pac.  R.  Co.,  88  'Wash. 
139,  152  P  1001.     (2)  To  show  negli- 

Sence  as  to  a  defect  In  va  car  door. 
Illmore  v.  Interborough  Rapid 
Transit  Co..  116  NYS  674.  (1)  To 
show  negligence  In  the  construction 
of  a  car.  Ware  v.  Illinois  Cent.  R. 
Co.,  119  111.  A  456.  (4)  To  show 
that  the  steps  of  the  train  were  de- 
fective. Central  of  Georgia  R.  Co.  v. 
Carlisle,  2  Ala.  A.  614.  56  S  737. 
(5)  To  sustain  a  finding  that  no 
warning  of  the  existence  of  a.  space 
between  the  station  platform  and  the 
train  was  given.  Coogan  v.  Interbor- 
ough Rapid  Transit  Co.,  50  Misc.  S«2. 
99  NYS  382.  (6)  To  show  that  the 
injury  was  caused  by  electricity  as 
claimed.  Dolbee  v.  Detroit,  etc.  B. 
Co.,  144  Mich.  656.  108  NW  99.  (7) 
To  show  negligence  as  to  the  con- 
dition of  an  elevator  or  its  appli- 
ances. Belvedere  Bldg.  Co.  v.  Bryan. 
103  Md.  614,  64  A  44;  Hubener  v. 
Heide,  62  App.  Dlv.  368,  70  NYS  1115. 

[c]  Inspection. — (1)  Where  a  pas- 
senger, injured  by  the  breaking  of  a 
defective  coupling  and  the  parting 
of  the  train,  showed  that  an  Inspec- 
tion of  the  coupling  might  have  dis- 
closed the  defect,  the  company  was 
required  to  show  that  It  made  an 
inspection,  and  a  failure  so  to  do 
warranted  a  recovery.  Galveston, 
etc.,  R.  Co.  v.  Young,  45  Tex.  CiT.  A 
430.  100  SW  993.  (2)  Evidence  held 
sufficient  to  warrant  a  finding  that 
there  had  not  been  proper  inspection, 
on  the  part  of  the  carrier,  of  a  de- 
vice for  registering  fares.  Weir  v. 
Union  R.  Co.,  112  App.  Dlv.  109.  98 
NYS  268.  (3)  Evidence,  In  a  passen- 
ger's action  for  Injury  from  fall  of 
an  elevator,  held  sufficient  for  a  find- 
ing that  application  of  a  known  test 
for  tensile  strength  would  have  dis- 
closed a  latent  defect  In  a  bolt,  the 
breaking  of  which  caused  the  acci- 
dent. Dlbbert  v.  Metropolitan  Inv. 
Co.,  158  Wis.  69,  147  NW  S,  148  NW 
1095,  LRA1916D  305,  312,  AnnCas 
1916E  924  and  note. 

86.     See  cases  infra  this  note. 

[a]  Evidence  held  lnsnAcdUsat  to 
sustain  a  recovery  for  injuries  alleged 
to  have  been  caused  by  a  defective 
mall  crane  striking  a  passenger's  arm 
while  it  rested  on  the  window  sill  of 
the  car.  Baltimore,  etc.,  R.  Co.  v. 
Sims.  28  Ind.  A.   544,  63  NE   485. 

[b]  The  frequent  toaldag  of  a 
trolley  wire  near  a  given  point  Jus- 
tifies a  finding  that  the  company  was 
negligent  in  discharging  Its  duties 
to  the  public  and  the  passengers. 
Mannon  v.  Camden  Interstate  R.  Co.. 
66  W.  Va  654.  49  SE  460. 

68.  Seaboard  Air  Line  R.  Co.  v. 
Parker,  66  Fla.  543.  62  S  589:  North 
Chicago  St.  R.  Co.  v.  Canfleld.  118 
111.  A.  353;  Graham  v.  Chicago,  etc- 
R  Co.,  131  Iowa  741,  107  NW  595. 
117  AmSR  446,  7  LRANS  603;  Kil- 
lam  v.  Wellesley.  etc.,  St.  R.  Co.,  214 
Mass.  283.  101  NE  374;  Black  -r.  Bos- 
ton El.  R.  Co.,  206  Mass.  80.  91  NE  891. 

[a]  Evidence  bald  sumoleut:  (1) 
To  show  negligence  In  the  manage- 
ment or  the  operation  of  a  train  or 
a  car.  and  to  sustain  a  recovery  for 
injuries  caused  thereby.  Rosenthal 
v.  New  York,  etc.,  R.  Co.,  88  Conn. 
65,  89  A  888,  61  LRANS  775  (the 
abrupt  stopping  of  train,  causing  a 
suit  case  to  fall  from  a  rack);  Illi- 
nois Cent.  R.  Co.  v.  Dallas.  150  Ky. 
442,  150  SW  536;  Dewey  v.  Boston 
El.  R.  Co..  217  Mass.  599.  105  NE 
366;  Flanagan  v.  Boston  El.  R.  Co, 
216  Mass.  337.  103  NE  905  (negli- 
gently starting  a  car);  Martin  v.  Old 
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whereby  a  passenger  is  caused  to  fall  from  a  car  or  )  other  vehicle.™    These  rules  also  apply  irwespee* 


Colony  St.  R.  Co..  211  Mass.  516,  98 
NE  579;  Murphy  v,  Duggan,  211 
Mass.  461,  98  NE  30;  McCarthy  v. 
Boston  El.  R.  Co.,  208  Mass.  512,  94 
NE  749;  Whitney  v.  Boston  El.  R. 
Co..  208  Mass.  115.  94  NE  254;  Work 
v.  Boston  El.  R.  Co.,  207  Mass.  447, 
93  NE  693;  Lindenbaum  v.  New  Tork, 
etc.,  R.  Co.,  197  Mass.  314.  84  NE  129; 
Schultz  v.  Minneapolis,  etc.,  R.  Co., 
123  Minn.  405,  143  NW  1131;  Koe- 
nlg  v.  St.  Paul  City  R.  Co..  110  Minn. 
212,  124  NW  832;  Swanson  v.  Du- 
luth  St.  R.  Co.,  109  Minn.  464,  124 
NW  219;  Mirrlelees  v.  Wabash  R. 
Co..  163  Mo.  470,  63  SW  718;  Aber- 
nathy  v.  Lusk.  (Mo.  A.)  182  SW  1049; 
Zwick  v.  Swlnney,  178  Mo.  A.  142, 
165  SW  1124;  Missouri,  etc.,  R.  Co. 
v.  Maxwell,  104  Tex.  632,  143  SW 
1147  [ait  (Civ.  A.)  130  SW  722]; 
Fecos,  etc..  R.  Co.  v.  CoWman,  (Tex. 
Civ.  A.)  160  SW  145;  Texas,  etc.,  R. 
Co.  v.  Boyd.  (Tex.  Civ.  A.)  141  SW 
1076;  Lewis  v.  Texas,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  124  SW  1006;  Gal- 
veston, etc..  R.  Co.  v.  Patillo,  46  Tex. 
Civ.  A.  572,  101  SW  492  (negligent 
rate  of  speed) ;  Galveston,  etc.,  R.  Co. 
v.  Young.  48  Tex.  Civ.  A.  430,  100 
SW  993  (breaking  of  coupling); 
Houston,  etc.,  R.  Co.  v.  wilklns, 
(Tex.  Civ.  A.)  98  SW  202;  Missouri, 
etc.,  R.  Co.  v.  Mitchell,  (Tex.  Civ.  A.) 
87  SW  841  (Injury  from  cinders); 
Bemlss  v.  Puget  Sound  Tract.,  etc., 
Co.,  89  Wash.  239,  154  P  171;  Valen- 
tine v.  Northern  Pac.  R.  Co.,  70 
Wash.  95,  126  P  99:  Coolldge  v.  La 
Crosse  City  R.  Co.,  136  Wis.  356,  117 
NW  818  (swinging  a  trolley  rope 
around  the  end  of  a  car  and  striking 
an  alighting  passenger  In  the  eye). 
(2)  For  injuries  caused  by  switching 
or  bumping  a  car  or  a  train  against 
the  car  In  which  the  passenger  was 
riding.  St.  Louis,  etc.,  R.  Co.  v. 
Johnson,    (Ark.)  163   SW  1167;   Mem- 

fhls,  etc.,  R.  Co.  v.  Steel,  108  Ark. 
4.  166  SW  182,  AnnCasl916B  198; 
St.  Louis,  etc.,  R.  Co.  v.  Billlng8ley, 
79  Ark.  336,  96  SW  357;  Richmond, 
etc..  R  Co.  v.  Childress,  86  Ga.  85, 
12  SE  801;  Gabriel  v.  St.  Louis,  etc., 
R.  Co.,  136  Mo.  A.  222,  115  SW  3; 
Missouri,  etc..  R.  Co.  V.  Allen,  63 
Tex.  Civ.  A.  433,  115  SW  1179.  (3) 
For  injuries  caused  by  a  sudden  jerk 
or  a  sudden  stopping  of  the  train 
or  the  car.  Gainesville  Midland  R. 
Co.  v.  Jackson,  1  Ga.  A.  632,  57  SE 
1007;  McCarthy  v.  Boston  El.  R.  Co., 
207  Mass.  651.  93  NE  694;  Black  v. 
Boston  El.  R.  Co.,  206  Mass.  80,  91 
NE  891  (holding  that  testimony  of 
plaintiff  that  the  street  car  on  which 
she  was  riding  was  stopped  more 
suddenly  than  any  on  which  she  had 
ever  ridden,  and  that  she  had  ridden 
on  electric  cars  for  a  long  time, 
showed  that  the  manner  of  stopping 
was  not  one  of  the  kind  Incident  to 
travel  on  an  electric  car);  Thomure 
v.  St.  Louis,  etc.,  R.  Co..  191  Mo.  A. 
MO.  177  SW  708;  Allen  v.  Dunham, 
188  Mo.  A.  193,  176  SW  135;  Wilson 
v.  Omaha,  etc.,  R.  Co.,  99  Nebr.  693, 
157  NW  628;  Suttle  v.  Southern  R. 
Co.,  150  N.  C.  668.  64  SE  778-  Shaw- 
nee-Tecumseh  Tract.  Co.  v.  Wollard, 
(Okl.)  163  P  1189;  Norfolk,  etc.,  R. 
Co.  v.  Rhodes,  109  Va.  176,  63  SE 
446;  Kinslnger  v.  Chicago,  etc.,  R. 
Co.,  156  Wis.  497,  146  NW  618.  (4) 
For  Injuries  to  a  passenger  on  a 
street  car,  by  being  violently  thrown 
down  by  rounding  a  curve  at  too 
high  a  speed.  Witters  v.  Metropoli- 
tan St.  R.  Co.,  161  Mo.  A.  488,  132  SW 
38.  (6)  For  injuries  caused  by  the 
shutting  of  the  car  door  owing  to  a 
sudden  starting  of  the  train.  Ken- 
tucky, etc.,  Bridge  Co.  v.  Qulnkert, 
2  Ind.  A.  244.  28  NE  338.  (6)  For 
injuries  caused  to  a  passenger  on  a 
street  car  while  standing  on  the  run- 
ning board  by  being  struck  by  an- 
other car  passing  on  another  track. 
Ft.  Wayne  Tract.  Co.  v.  Hardendorf, 
164  Ind.  403,  72  NE  593.  (7)  To 
show  negligence  in  running  the  car 
around  a  curve  at  a  rapid  speed. 
Buckman  v.  St.  Paul  City  R.  Co.,  116 
Minn.  488.  132  NW  992.  (8)  To  war- 
rant a  finding  that  the  carrier  was 


negligent  in  permitting  the  steps  of 
a  street  car  to  become  crowded  so 
that  plaintiff  could  not  get  inside, 
and  that  plaintiff  was  not  negligent 
in  assuming  such  position.  Einert- 
sen  v.  San  Francisco  United  R.  Co., 
25  Cal.  A.  134,  142  P  1086.  (9)  To 
show  that  the  cars  were  negligently 
coupled  with  unusual  and  unneces- 
sary violence.  Lancon  v.  Morgan's 
Louisiana,  etc..  R.,  etc.,  Co.,  127  La. 
1,  63  S  365;  Allison  v.  St.  Louis,  etc., 
R.  Co.,  167  Mo.  A.  72,  137  SW  896: 
Mitchell  v.  Chicago,  etc.,  R.  Co.,  132 
Mo.  A.  143,  112  SW  291;  Texas,  etc., 
R.  Co.  v.  Boleman.  (Tex.  Civ.  A.) 
112  SW  805.  (10)  To  show  negli- 
gence by  defendant  in  running  Its 
train  across  the  line  of  movement 
of  passengers  in  going  to  or  in  leav- 
ing the  train  or  car.  Blggers  v.  New 
Tork  Cent.,  etc.,  R.  Co.,  157  App.  Div. 
245,  141  NYS  827;  Besecker  v.  Dela- 
ware, etc.,  R.  Co.,  220  Pa.  607,  69  A 
1089,  123  AmSR  714,  14  AnnCas  21. 
(11)  To  show  that  the  car  was 
started  with  extraordinary  violence. 
Nolan  v.  Newton  St.  R.  Co..  206  Mass. 
384,  92  NE  605.  (12)  To  warrant  a 
finding  that  the  shaking  up  re- 
ceived by  plaintiff,  which  was  the 
alleged  cause  of  the  Injury,  was  not 
the  kind  incident  to  the  ordinary 
travel.  Bell  v.  New  York,  etc.,  R. 
Co.,  217   Mass.  408,  104  NE  968. 

tb]  Evidence  held  burofflolentt 
(1)  To  sustain  a  recovery  for  inju- 
ries caused  by  negligence  in  the  man- 
agement or  the  operation  of  a  train 
or  a  car.  Southern  R.  Co.  v.  Hill, 
(Ala.)  89  S  987  (sudden  stop);  Por- 
ter v.  Chicago  City  R.  Co..  187  HI. 
A.   28;   Feldateln  v.   New   York  CKy 


R.   Co.,    103   NYS    219.      (2)    For  the 

death   of   a   passenger   falling 

the  train   through  the  open  door  of 


a  vestibule.  Hart  v.  St.  Louis,  etc., 
R.  Co.,  80  Kan.  699,  102  P  1011. 
(3)  To  show  negligence  in  manage' 
ment  or  operation,  generally.  St. 
Louis,  etc.  v.  Oleson,  81  Ark.  405, 
99  SW  885;  Kruck  v.  Connecticut 
Co.,  84  Conn.  401,  80  A  162;  Ware  v. 
Illinois,  etc.,  R.  Co.,  119  I1L  A.  466; 
State  v.  United  R,  etc.,  Co.,  98  Md. 
397,  66  A  789;  Heyward  v.  Boston, 
etc,  R  Co..  169  Mass.  466.  48  NE 
773;  Frohrlep  v.  Lake  Shore,  etc.,  R. 
Co.,  131  Mich.  459,  91  NW  748;  Mad- 
den v.  New  York  Cent.,  etc.,  R.  Co.,- 
98  App.  Div.  406,  90  NYS  261  (mod  on 
other  grounds  100  App.  Div.  514  mem, 
91  NYS  1102  mem];  Cusick  v.  Inter- 
urban  St.  R.  Co.,  86  NYS  758.  (4) 
To  show  negligence  in  respect  to  a 
door  closing  on  a  passenger's  hand. 
Casey  v.  New  York,  etc.,  R.  Co.,  207 
Mass.  443,  93  NE  926;  Hunt  v.  Bos- 
ton El.  R.  Co.,  201  Mass.  182,  87  NE 
489;  Speaks  v.  Metropolitan  St.  R. 
Co..  179  Mo.  A.  811.  166  SW  864; 
Goss  v.  Northern  Pac.  R.  Co.,  48  Or. 
439.  87  P  149.  (6)  To  show  neg- 
ligence in  respect  to  overcrowding  & 
street  car.  Osteen  v.  Dallas  Cons. 
Electric  St.  R.  Co.,  (Tex.  Civ.  A.) 
146  SW  643.  (6)  To  show  a  cus- 
tom to  warn  passengers  on  a  freight 
train  before  moving  the  train  after 
it  had  come  to  a  stop  at  a  station. 
Block  v.  Chicago,  etc..  R.  Co.,  132 
Minn.    118,   156   NW    1072. 

[c]  Evidence  held  lnsaAolent  to 
show  negligence  la  respect  to  Jerk- 
ing or  jolting  of  oar  or  train-— (1) 
Midland  Valley  R  Co.  v.  Page,  182 
Fed.  125;  Quick  v.  Wyandotte,  etc., 
R  Co.,  143  Mich.  443,  107  NW  104; 
Hawk  v.  Chicago,  etc.,  R.  Co..  130 
Mo.  A.  658.  108  SW  1119;  Klefer  v. 
Brooklyn  Heights  R.  'Co.,  Ill  App. 
Div.  404.  97  NYS  841;  Hirsch  v. 
Union  R.  Co.,  48  Misc.  627,  96  NYS< 
333.  (2)  In  order  for  a  passenger  to 
recover  for  an  injury  from  a  jerk, 
Jolt,  or  lurch,  he  must  show,  by  evi- 
dence of  what  the  motorman  did, 
that  he  was  negligent  In  the  way  he 
stopped  or  started  the  car,  or  by 
evidence  of  what  took  place  as  a 
physical  fact,  or  of  what  appeared 
to  take  place  as  a  physical  fact,  and 
it  is  not  enough  for  witnesses  to 
testify  that  the  Jerk  was  unusual. 
Work  v.  Boston  El.  R.  Co.,  207  Mass. 


447.  93  NE  693.  (3)  Evidence  that 
a  street  car  passenger  was  injured 
by  a  "sudden  terrible  jerk"  is.  in*' 
sufficient  to  sustain  a  finding  of  neg* 
ligence,  unless  It  appears  that  the 
jerk  was  extraordinary.  Rust  vj 
Springfield  St.  K.  Co.,  217  Mass, 
116,  104  NE  367.  (4)  Where  aftei 
plaintiff  stated  that  the  car.  on 
which  she  was  riding  was.  started 
ahead  with  a  motion  "like  three 
bounds,"  and  that  she  was  thrown 
against  another  seat  and .-  Injured* 
she  was  shown  a  written  statement 
by  her  to  a  claim  agent,  made  soon 
after  the  accident,  in:  which  she 
stated  that  the  car  started  in  '  the 
usual  way,  and  she  was  then  asked 
"The  statement  you  then  made  do, 
you  now  say  is  a  fact?"  to  which 
she  replied  in  the  affirmative!  her 
answer,  after  having  had  her  atten- 
tion called  to  her  previous  states 
ment,  affirmed  the  truth  thereof, 
thus  showing  that  there  was  no  neg* 
ligence  in  starting  the  car.  Tupper 
v.  Boston  El.  R.  Co.,  204  Mass.  151, 
90  NE  422.  (5)  The  mere  express 
sion  of  opinion  by  plaintiff  and  by. 
one  of  his  witnesses  that  the  rock* 
lng  or  lurching  of  the  train  was 
unusual  and  extraordinary  is  in-, 
sufficient  to  show  defendant's  negli- 
gence. Norfolk,  etc,  R.  Co.  V:  • 
Rhodes,  109  Va.  176,  63  SB  44S. 
(6)  The  fact  that,  in  an  action  for. 
injuries  by  being  thrown  on  account 
of  a  Jerk  of  a  cable  car,  plaintiff 
testifies  that .  the  car  stopped  and 
was  jerked  forward,  and  their 
stopped  within  two  feet,  which 
would  be  impossible,  does  •  noli 
show  that  there  was  no  jerk,  since 
it  was  merely  a  .matter  of  opinion, 
which  in  his  condition  he  could  no( 
have  known.  Setzler  v.  MetropoU-t 
tan  St.  R.  Co.,  227  Mo.  464,  127  SW 
1.  (7)  The  testimony  of  witnesses, 
in  an  action  against  a  street,  railroad 
company  for  injuries  Sustained,  by  a. 
passenger  by  reason  of  the.  stopping 
of  the  car  by  a  sudden  jerk,  that, 
the  Jerk  was  caused  by  the  sudden 
application  of  the  brake,  where  the 
witnesses  failed  to  testify  that  they; 
saw  the  motorman  apply  the  brake- 
but  inferred  the  cause  from  what!  ' 
happened,  was  Insufficient  to  showi 
the  cause  of  the  Jerk,  or  .that  the. 
application  of,  the  brake  was  negli- 
gently done,  which  evidence  was  es,-, 
sentlal  to  a  recovery.  Conroy,  v« 
Detroit  United  R.  .Co,  139  Mich.  J.7S, 
102   NW  641,   104   NV  319.      _  •     . 

(dl  Elevators;  evidence  held  gnsV 
dent  to  sustain  a  recovery  for,  In* 
Juries  to  a  passenger  caused  by  .neg-, 
ligence  In  operation.  Mlnot  v.. 
Shavely.  189  Fed.  725,  111  CCA  263;, 
Swan  v.  Boston  Store  of  Chicago- 
191  111.  A.  84  (gross  negligence);. 
Russo  v.  Morris  Bldg.,  etc.,  Impr ' 
Assoc,  104  La.  426,  29  S  46;  Clark; 
v.  Scandinavian-American  Bank,  lis 
Minn.  93.  128  NW  1114-  Howard  v, 
Scarrltt  Est.  Co..  161  Mo.,  A.  5527 
144  SW  185  (in  respect  to  <.chlld  in' 
the  car);  Chambers  v.  Kupper-Ben-'. 
son  Hotel  Co.,  164  Mo.  A.  249,  1S4> 
SW  45;  Wagner  v.  Farmer's,  etc.; 
Ins.  Co.,  90  Nebr.  463,  133  NW  680;: 
Quimby  v.  Bee  Bldg.  Co.,  87  Nebr„ 
193,  127  NW  118,  138  Am$R  477; 
Cunningham  v.  Mutual  Reserve  L., 
Ins.  Co.,  125  App.  Div.  688.  109  NYS 
1070;  Ingrafts  v.  Samuels,  71  App.' 
Div.  14,  76  NYS  718;  Bullock  v.  But-" 
ler  Exch.  Co..  24  R.  I.  60,  62  A  122.      : 

f>]  Elevators;  evldenoe  held  In-' 
sufficient  to  show  negligence  in  'the 
management  or  the  operation  of  an' 
elevator.  State  v.  Green,  95  Md.  217,' 
52  A  673. 

ff ]     The  testimony  of  the  crew1  of 
•  freight  train,  that  the  shunting  of  • 
the  cars,  whereby  plaintiff,  a  passen- 
ger  on    the   way    car,    was    lnju'red,^ 
was  done  with  the  highest  degree,  of 
care    consistent    with     the    practical 
handling  of  the  train;  is  not   neces-' 
sarlly  conclusive  that  such  dare  was' 
in    fact    exercised:      Moore   v.    Sagi- 
naw,  etc.,   R.   Co.,    116    Mich.    103,  72-- 
NW    1112. 

67.    See  cases  Infra  this  note. 
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to  the  derailment  of  a  ear  or  train;1*  or  in  respect  I  actions  for  injuries  to  passengers,  caused  by  the 
to  negligence  in  causing  a  collision;1*  and  also  in  | 

l8/&n  Cent  R  Co.,  ISC  Mich.  4(0,  99 
NW  887:  Hudson  v.  Ft.  Worth,  etc.. 
R.  Co.,  (Tex.  Civ.  A)   189  SW  817. 


£a]  Evidence  held  sufficient  ■  (1) 
To  sustain  a  recovery  for  injuries 
received  by  falling  or  being  thrown 
from  a  car  or  train  through  the 
negligence  of  the  carrier.  St.  Louis, 
etc,  R.  Co.  v.  Duffey.  122  Ark.  429, 
188  SW  748:  East  Tennessee,  etc, 
R.  Co.  v.  Hyde,  89  Ga.  721,  IS  SB 
Ul:  Chicago  City  R.  Co.  v.  Toung, 
•2  111.  238;  Dallas  v.  Bast  St.  Louis, 
etc.,  R.  Co.,  188  111.  A.  420;  Teal  v. 
St.  Louis,  etc.,  R.  Co.,  185  111.  A.  33; 
Louisville  R.  Co.  v.  Bohon,  99  SW 
915,  30  KyL  862;  Coy  v.  Boston  El. 
R.  Co.,  812  Mass.  307,  98  NE  1041; 
Cutts  v.  Boston  El.  R.  Co.,  202  Mass. 
480,  89  NE  81:  Foley  v.  West  End 
St  R.  Co.,  195  Mass.  332,  81  NE 
189;  Robinson  v.  Chicago,  etc.,  R. 
Co.,  186  Mich.  264,  97  NW  689;  Ya- 
soo,  etc.,  R.  Co.  v.  Tillman,  104  Miss. 
592,  61  S  668;  Lindsay  v.  St.  Louis, 
etc,  R.  Co.,  (Mo.  A)  178  SW  276; 
Mitchell  v.  Chicago,  etc.,  R.  Co.,  132 
Mo.  A.  143,  112  SW  291:  McGrath  v. 
Nassau  Electric  R.  Co.,  127  App.  Dlv. 
88,'  112  NTS  471  (pushed  from  car  by 
conductor);  Farrell  v.  Houston,  etc., 
R.  Co.,  61  Hun  640,  4  NTS  697; 
Miller  v.  Philadelphia  Rapid  Tran- 
sit Co.,  231  Pa.  627,  80  A  1108: 
Louisville,  etc..  R.  Co.  v.  Ray,  101 
Tenn.  1,  46  SW  654;  Gulf,  etc.,  R. 
Co.  v.  Franklin;  (Tex.  Civ.  A)  155 
SW  653;  San  Antonio,  etc.,  R.  Co.  v. 
Choate,  22  Tex.  Civ.  A.  618,  56  SW 
814  (corroboration  by  two  wit- 
nesses). (2)  For  injuries  received  by 
being  thrown  from  a  car  while  round- 
ing a  curve.  Samuels  v.  California 
St.  Cable  R.  Co..  124  Cal.  294.  66  P 
lilt  (holding  that,  where  a  passen- 
ger was  thrown  from  a  street  car 
while  it  was  rounding  a  curve,  and 
Injured,  his  testimony  that  the  car 
was  going  at  an  unusually  rapid 
rate  of  speed  Is  sufficient  to  sus- 
tain a  verdict,  where  other  passen- 
gers were  thrown  at  the  same  time); 
Indianapolis  Tract.,  etc.,  Co.  v.  Beck- 
man.  40  Ind.  A.  100,  81  NE  82;  Neu- 
mann v.  St.  Louis  Transit  Co.,  116 
Mo.  A  259.  90  SW  1166:  Zlmmer  v. 
Fox  River  Valley  Electric  R.  Co., 
.  118  Wis.  614,  95  NW  967.  (3)  For 
injuries  received  in  falling  through 
the  open  door  of  a  vestibule.  John- 
ston v.  St  Louis,  etc..  R.  Co.,  150 
Mo.  A.  304,  130  SW  418;  Kearney  v. 
Oregon  R.,  etc.,  Co.,  69  Or.  12,  112 
P  1088,  115  P  593;  Fern  v.  Penn- 
sylvania R.  Co..  260  Pa.  487,  95  A 
590. 

[b]  Evidence  held  Insufficient ijl) 
To  sustain  a  recovery  for  injuries 
received  In  falling  or  being  thrown 
from  a  train  or  car  through  the  neg- 
ligence of  the  carrier.  Chicago,  etc., 
R.  Co.  v.  Brown,  111  Ark.  288,  163 
SW  (25;  Schroeder  v.  East  St  Louis, 
etc.  R.  Co.,  186  111.  A.  682;  Mumaugrh 
▼.  Chicago  City  R.  Co..  180  111.  A. 
229;  Krug  v.  Chicago,  etc,  R.  Co., 
166  111.  A.  114;  Gayle  v.  Louisville, 
etc,  R.  Co.,  163  Ky.  459.  173  SW 
1118;  Lunsford  v.  Louisville,  etc.,  R 
Co..  153  Ky.  283,  156  SW  378;  Cin- 
cinnati, etc,  R.  Co.  v.  Halcomb,  78 
SW  205,  26  KyL  1444;  Baltimore,  etc., 
Turnp.  Road  v.  Cason,  72  Md.  877, 
20  A  118;  Sheehan  v.  Nassau  Electric 
R.  Co.,  148  App.  Dlv.  621,  128  NTS 
546;  Adams  v.  New  York  City  R.  Co., 
126  App.  Dlv.  661,  109  NTS  1019  (by 
sudden  Jerk);  Dubnow  v.  New  York 
City  R  Co..  122  App.  Dlv.  7-28.  107 
NYS  729;  Keenan  v.  Metropolitan  St. 
R.  Co.,  118  App.  Dlv.  66.  108  NYS 
el:  Adams  v.  New  York  CltyR.  Co., 
118  App.  Dlv.  316,  101  NYS  610; 
Ehrhard  v.  Metropolitan  St.  R.  Co., 
68  App.  Dlv.  613,  68  NYS  467;  Arm- 
strong v.  Metropolitan  St.  R.  Co.,  23 
App.  Dlv.  137.  48  NYS  597;  Brennan 
v.  Brooklyn  Heights  R.  Co.,  12  Misc. 
570,  33  NYS  862;  Mellwitz  v.  Man- 
hattan R.  Co.,  17  NYS  112;  Sand- 
ford  v.  Hestonvllle,  etc.,  R.  Co.,  136 
Pa.  84,  20  A  799;  San  Antonio,  etc, 
R.  Co.  v.  Choate.  (Tex.  Civ.  A)  43 
SW  637;  San  Antonio,  etc.,  R.  Co.  v. 


Choate,  (Tex.  Civ.  A.)  36  SW  180. 
(2)  For  injuries  received  in  falling 
or  being  thrown  from  a  car  while 
it  was  rounding  a  curve.  Anderson 
v.  Boston  El.  R.  Co.,  220  Mass.  28, 
107  NE  376;  Vogler  v.  Central  Cross- 
town  R  Co.,  83  App.  Dlv.  101,  82  NYS 
485;  Bruce  v.  Brooklyn  Heights  R. 
Co.,  68  App.  Dlv.  242,  74  NYS  324; 
Muller  v.  Second  Ave.  R  Co.,  48 
N.  Y.  Super.  646. 

[c]  The  uncorroborated  testimony 
of  plaintiff  as  against  the  testimony 
of  several  witnesses  for  defendant  is 
Insufficient  to  sustain  a  verdict  in 
his  favor.  Tyrrell  v.  Metropolitan 
St  R  Co.,  110  App.  Dlv.  878,  96  NYS 
490. 

[d]  Vagus  and  Indefinite  testi- 
mony.— (1)  Expressions  such  as 
"very  fast,"  "Jerk,"  and  "sudden 
Jerk,  used  in  testimony  In  an  ac- 
tion against  a  carrier  for  injuries 
caused  by  being  thrown  from  a  car 
are  vague,  Indefinite,  and  meaning- 
less, and  unaccompanied  by  other  and 
more  definite  evidence  do  not  tend  to 
prove  negligence.  Chicago  Union 
Tract  Co.  v.  Duckatein,  186  111.  A. 
389  [aff  234  111.  617.  86  NE  195]. 
(2)  When  the  testimony  of  a  pas- 
senger leaves  It  In  doubt  whether  he 
fell  off  or  was  pushed  off  the  car, 
and  also  leaves  It  in  doubt,  If  he  was 
pushed  off,  whether  the  conductor  or 
some  third  person  pushed  him  off, 
there  being  no  evidence  to  clear  up 
this  doubt,  plaintiff's  complaint  will 
be  dismissed.  Plxley  v.  Third  Ave. 
R.  Co.,  23  N.  Y.  Super.  406. 

[e]  Evidence  that  the  passenger 
was  found  near  the  tracks  In  a  posi- 
tion showing  that  he  had  been 
dragged  by  the  cars  for  some  dis- 
tance is  evidence  that  in  attempting 
to  pass  from  one  car  to  another  he 
fell  between  the  cars  by  reason  of 
Imperfections  In  the  passageway. 
Chicago,  etc,  R.  Co.  v.  Mock,  88 
111.  87. 

[f]  As  to  duty  after  fUL— Where 
a  passenger  falls  from  a  rapidly 
moving  train,  every  employee  on  the 
train  as  soon  as  he  knows  of  the 
fall  must  be  conscious  of  the  Im- 
pelling duty  to  stop  the  train,  or  to 
take  some  other  prompt  measure  to 
rescue  the  passenger,  and  the  failure 
so  to  do,  except  in  extraordinary 
cases,  is  strong  evidence  of  a  reck- 
less disregard  of  duty.  Biice  v. 
Southern  R.  Co..  86  S.  C.  216,  67  SE 
843,   27   LRANS   768. 

68.  Roberts  v.  Sierra  R.  Co.,  14 
Cal.  A  180.  Ill  P  519.  527. 

[a]  Evidence  held  sufficient  to 
sustain  a  recovery  for  injuries  caused 
by  a  derailment  Newman  v.  Ala- 
bama Great  Southern  R.  Co.,  88  Fed. 
819:  St  Louis  Southwestern  R.  Co. 
v.  Leflar,  104  Ark.  628,  140  SW  630; 
Louisville,  etc.,  R.  Co.  v.  Jones,  108 
Ind.  651,  9  NE  476:  Powell  v.  Union 
Pac  R.  Co.,  256  Mo.  420,  164  SW 
628;  Johnson  v.  St  Louis,  etc,  R. 
Co..  178  Mo.  307,  73  SW  173:  Mer- 
rielees  v.  Wabash  R.  Co.,  163  Mo. 
470,  63  SW  718;  Patterson  v.  Spring- 
Held  Tract.  Co.,  178  Mo.  A  260,  163 
SW  956;  Mefford  v.  Missouri,  etc., 
R.  Co.,  121  Mo.  A.  647.  97  SW  602; 
Emerson  v.  Butte  Electric  R.  Co.,  46 
Mont  454,  129  P  319;  Illinois  Cent 
R.  Co.  v.  Porter,  .  117  Tenn.  18.  94 
SW  666,  10  AnnCas  789:  Houston, 
etc.,  R.  Co.  v.  Lee,  69  Tex.  556.  7 
SW  824;  Texas,  etc,  R.  Co.  v.  Ham- 
ilton, 66  Tex.  92,  17  SW  406;  Inter- 
national, etc.,  R.  Co.  v.  Berthea,  (Tex. 
Civ.  A)  179  SW  1087;  Abilene,  etc., 
R.  Co.  v.  Burleson,  (Tex.  Civ.  A)  173 
SW  517;  Ft  Worth,  etc.,  R.  Co.  v. 
Matchett  (Tex.  Civ.  A.)  162  SW 
1118;  Chicago,  etc,  R.  Co.  v.  Cain, 
37  Tex.  Civ.  A  681,  84  SW  682; 
Mexican  Cent.  R  Co.  v.  Lauricella, 
(Tex.  Civ.  A.)    26  SW  301. 

[b]  Evidence  held  Insufficient  to 

sustain  a  recovery  for  injuries  caused 
by  a  derailment     Whipple  v.   Mich- 


[c]  Proof  that  an  eleetrto  ear  left 
the  track  and  turned  around  so  as 
to  stand  almost  at  light  angles  to 
the  track,  thereby  injuring  a  passen- 
ger, Justifies  a  finding  of  negligence 
of  some  kind.  James  v.  Boston  El. 
R.   Co.,   201   Mass.   263.   87   NE   474. 

M.  Potts  v.  Chicago  City  R.  Co.. 
33  Fed.  610;  Hunt  v.  Metropolitan 
St.  R.  Co.,  126  Mo.  A.  79.  103  SW 
1088;  Wedeklnd  v.  Southern  Pac 
Co..  20  Nev.  292.  21  P  682;  Dearden 
v.  San  Pedro,  etc,  R.  Co.,  32  Utah 
147,  93  P  271. 

[a]  Evidence  held  suffieianti  (l) 
To  show  negligence  In  causing  a  col- 
lision and  to  sustain  a  recovery  for 
Injuries  caused  thereby.  Klmlc  v. 
San  Jose-Los  Gatos  Intel-urban  R 
Co.,  156  Cal.  879,  104  P  986:  Bond 
v.  San  Francisco  United  R.  Co.,  24 
Cal.  A  157.  140  P  982;  Klein  v. 
Atchison,  etc.,  R  Co.,  12  Cal.  A  285. 
107  P  147;  Brockett  v.  Fair  Haven, 
etc,  R.  Co.,  73  Conn.  428,  47  A  763; 
Central  of  Georgia  R.  Co.  v.  Stancel, 
118  Ga.  142,  44  SE  975;  Atlantic 
Coast  Line  R.  Co.  v.  Ad^eb,  15  Ga. 
A.  842.  84  SE  316;  Wood  v.  Louis- 
ville, etc,  R.  Co.,  183  111.  A.  643; 
Cleary  v.  Bloomington,  etc.  Electric 
R.  Co.,  150  111.  A.  418;  Eckels  v. 
Boylan,  136  I1L  A  258;  Cicero,  etc.. 
St  R  Co.  v.  Reiser,  115  111.  A  146; 
West  Chicago  St  R.  Co.  v.  Williams. 
87  111.  A.  648-  Louisville,  etc..  R  Co. 
v.  Massle,  138  Ky.  449.  138  SW  330; 
Ellison  v.  Boston,  etc,  St  R.  Co., 
216  Mass.  180,  103  NE  303:  Doherty 
v.  Boston,  etc.,  St  R  Co.,  807  Mass. 
27,  92  NE  1026:  Llndenbaum  v.  New 
York,  etc.,  R  Co.,  197  Mass.  314,  84 
NE  128;  Sloan  v.  Detroit  United  R. 
Co.,  172  Mich.  68,  137  NW  691; 
Van  Orman  v.  Lake  Shore,  etc.  It 
Co.,  152  Mich.  185.  115  NW  968: 
Price  v.  Metropolitan  St  R.  Co.,  220 
Mo.  436,  119  SW  932.  132  AmSR  683; 
Rice  v.  Chicago,  etc,  R.  Co.,  153  Mo. 
A  35.  131  SW  874  (collision  with  tree 
on  track);  Wolven  v.  Springfield 
Tract  Co..  143  Mo.  A.  648.  128  SW 
512;  Gorman  v.  New  York.  etc.  R. 
Co.,  194  N.  Y.  488.  87  NE  682;  Smith 
v.  Metropolitan  St  R.  Co.,  92  App. 
Div.  813,  86  NYS  1087;  Farls  v. 
Brooklyn  City,  etc,  R.  Co..  46  App. 
Dlv.  331,  61  NYS  670;  Bowles  v. 
Rome,  etc,  R  Co.,  46  Hun  324  [aff 
113  N.  Y.  643  mem,  21  NE  414  mem]; 
Garber  v.  Joline,  119  NYS  1070; 
Franklin  v.  Forty-Second  St.  etc, 
R.  Co.,  8  NYS  229;  Cleveland,  etc. 
R.  Co.  v.  Sites.  31  Oh.  Cir.  Ct  187; 
Ft  Worth,  etc.,  R  Co.  v.  Neal.  (Tex, 
Civ.  A)  140  SW  398;  Tolleman  v. 
Sheboygan  Light  etc.  Co..  148  Wis. 
197,  184  NW  406.  (2)  To  show  or- 
dinary negligence  >in  causing  a  cor- 
llslon  and  not  wanton  or  malicious 
injury.  Shelton  v.  Canadian  North- 
ern R.  Co.,  189  Fed.  163;  Denny  v. 
Chicago,  etc.,  R.  Co.,  160  Iowa  460, 
180  NW  863.  (3)  To  warrant  a 
finding  that  the  collision  was  not 
caused  by  an  act  of  God.  but  re- 
sulted from  the  negligence  of  the  car- 
rier, authorising  a  recovery.  Sandy 
v.  Lake  St  El.  R.  Co..  836  111.  194. 
85  NB  800  raff  137  111.  A.  844].  (4) 
To  sustain  an  averment  that  the  di- 
rect cause  of  the  collision  was  the 
high  rate  of  speed  at  which  one  of 
the  cars  was  moving.  Chicago  City 
R  Co.  v.  Pural.  824  111.  324.  79  NE 
686  [aff  127  111.  A  662].  (5)  To  show 
that  the  collision  was  due  solely 
to  an  unwarranted  interference  with 
block  signals  by  a  passenger  on  one 
of  the  cars,  for  which  the  carrier  , 
was  In  no  way  responsible.  Brun- 
dage  v.  Fonda,  etc.  R.  Co.,  127  App. 
Dlv.  475,  111  NYS  80.  (6)  To  show. 
as  a  matter  of  law,  that  the  con- 
ductor and  motorman  complied  with 
an  ordinance  requiring  every  motor- 
man  to  stop  his  car  at  least  twenty 
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carrier's  negligence  in  taking  upM  or  setting  down  ]  passengers,*1  such   as  in  starting  the  car  before 


feet  from  a  railroad  crossing-,  and 
every  conductor  to  pass  in  front  of 
his  car  to  enable  him  to  ascertain 
whether  there  is  any  danger  before 
signaling  the  car  to  cross.  Bar- 
tholomaus  v.  Milwaukee  Electric  R., 
etc.  Co..  129  Wis.  388.  109  NW  148. 
(7)  To  show  gross  negligence  in  the 
management  of  the  trains,  authoriz- 
ing- punitive  damages.  Louisville, 
etc.,  R.  Co.  v.  Marshall,  110  SW  885, 
33  KyL  639.  (8)  In  an  action  for 
Injuries  to  a  street  car  passenger 
In  a  collision  between  the  car  and 
the  railroad  train  at  a  crossing,  to 
warrant  a  finding  that  the  operatives 
of  the  street  car  were  guilty  of  a 
violation  of  a  statute  requiring  the 
operatives  of  a  car  to  come  to  a 
full  stop  at  a  railroad  crossing. 
Montgomery  St  R.  Co.  v.  Lewis,  148 
Ala.    134,  41   S   736. 

[b]  Bvldanoe  held  insufficient  to 
show  negligence  in  causing  a  col- 
lision ana  to  sustain  a  recovery  for 
injuries  caused  thereby.  Oris  wold  v. 
Chicago  City  R.  Co.,  160  111.  A.  614; 
Pittsburgh,  etc,  R.  Co.  v.  Spencer, 
98  Ind.  186;  McCoy  v.  Louisiana,  etc., 
R.  Co.,  136  La.  987,  68  S  100; 
Trenchard  v.  New  Orleans  R.,  etc, 
Co.,  123  La.  36,  48  S  676;  Casper  v. 
New  Orleans  R.,  etc,  Co.,  121  La.  603, 
46  S  666:  Stewart  Taxi-Service  Co. 
v.  Getz,  118  Md.  171,  84  A  338;  Singer 
Sewing  Mach.  Co.  v.  Springfield  St. 
R.  Co.,  216  Mass.  133,  103  NB  283; 
Mullln  v.  Boston  El.  R.  Co.,  186  Mass. 
622,  70  NB  1021:  Willard  v.  Iowa 
Cent.  R.  Co.,  108  Minn.  804,  122  NW 
169;   Snider  v.   Chicago,   etc.,  R.  Co., 

108  Mo.  A.  234,  83  SW  580;  Vickery 
v.  Interborough  Rapid  Transit  Co., 
126  App.  Div.  781,  111  NYS  205; 
Snedlker  V.  Nassau  Electric  R.  Co., 
41  App.  Div.  628,  68  NYS  467:  Hol- 
llngsworth  v.  Skeldlng,  142  N.  C.  246, 
65  SE  212;  Ohio  Tract.  Co.  v.  Miller. 
82  Oh.  Clr.  Ct  348;  Oalnes  v.  Chester 
Tract..  Co.,  224  Pa.  52|  73  A. 7:  Horton 
v.  Houston,  etc.,  R,  Co.,  46  Tex.  Civ. 
A.  639,  103  SW  467:  Hyde  v.  Seattle 
Electric  Co.,  48  Wash.  398,  93  P 
903;  Bartholomaus  v.  Milwaukee 
Electric    R.,   etc.,   Co.,    129    Wis.    388, 

109  NW    143. 

[c]  Prima  faole  case.— (1)  Proof 
that  a  passenger  on  a  street  car  was 
injured  in  a  collision  between  the 
car  in  which  she  was  riding  and  the 
car  of  another  carrier  at  a  street 
Intersection  establishes  a  prima  facie 
case  of  negligence  against  both  com- 
panies. Schmidt  v.  Chicago  City  R. 
Co.,  239  111.  494.  88  NB  276  rail  144 
111.  A.  612].  Application  of  doctrine 
of  rea  ipsa  loquitur  see  supra  ( 
14S0.  (2)  The  allegations  of  neg- 
ligence being  shown,  a  prima  facie 
case  in  favor  of  plaintiff  is  estab- 
lished by  evidence  tending  to  show 
that  defendant  was  the  owner  of  and 
operating  the  cars  in. the  collision, 
that  plaintiff  was  a  passenger  on  one 
of  the  colliding  cars,  that  the  cars 
came  into  collision  while  he  was  in 
the  exercise  of  due  care  for  his 
own  safety,  and  that  he  was  In- 
jured as  a1  result  of  such  collision. 
The  fact  that  plaintiff  at  the  trial  at- 
tempted to  prove  specific  acts  of  neg- 
ligence is  not  material  as  affecting 
the  prima  facie  case  thus  made  out. 
Wilson  v.  Chicago  City  R.  Co.,  144 
111.    A.    604. 

[d]  Xxplanstorjr  evidence. — Where 
In  an  action  against  a  carrier  for  in- 
juries to  a  passenger  a  witness  for 
defendant  who  set  the  brake  on  one 
of  the  cars  which  slid  into  a  col- 
lision testified  that  the  reason  the 
brakes  did  not  work  was  on  account 
of  the  drum  of  the  brake  having  too 
much  oil  on  it  causing  it  to  slip, 
the  jury  was  justified  In  accepting 
such  evidence  as  explanatory  of  the 
accident.  North  Chicago  St.  R.  Co. 
v.  Boyd,  67  111.  A.  685  taff  156  111. 
416.  40  NE  965]. 

80.  Kopacka  v.  New  York,  etc., 
R.  Co.,  88  Conn.  82.  90  A  27;  Levy 
v.  New  York  City  R.  Co.,  116  NYS 
655;  Koester  v.  Interurban  St.  R  Co., 
90    NYS    376;    Schestauber    v.    Man- 


hattan R.  Co.,  9  NYSt  216  taff  118 
N.  Y.  864  mem,  20  NB  418  mem]; 
Vicksburgh,  etc,  R,  Co.  v.  Jackson, 
(Tex.  Civ.  A.)  133  SW  925;  Rainey 
v.  Grand  Trunk  R.  Co.,  84  Vt  621, 
80  A  723. 

[a]  Brldencs  held  sufficient  to 
sustain  a  recovery  for  negligence  In 
taking  up  a  passenger.  Chicago 
Union  Tract.  Co.  v.  Lundahl,  216  111. 
289,  74  NB  155  [all  117  111.  A.  220] ; 
Paulzln  v.  Chicago  City  R.  Co.,  177 
111.  A.  87;  Hay  ward  v.  Metropolitan 
West  Side  El.  R.  Co.,  174  111.  A 
408;  Boice  v.  Des  Moines  City  R.  Co., 
158  Iowa  472,  183  NW  657;  Louis- 
ville, etc..  R.  Co.  v.  Arnold,  102  SW 
322,  31  KyL  414;  Kentucky,  etc,  R. 
Co.  v.  Shrader,  80  SW  1094,  26  KyL 
206  (struck  by  a  brake  handle  which 
had  become  released);  Mosbach  v. 
Union  R.  Co.,  129  App.  Div.  643,  114 
NYS  282  [aff  197  N.  Y.  699,  91  NB 
11181;  Erfcius  v.  Brooklyn  Heights 
R.  Co.,  63  App.  Div.  853,  71  NYS 
596;  Zampelli  v.  New  York  City  R. 
Co.,  66  Misc.  213,  106  NYS  109; 
Gaffney  v.  Brooklyn  City  R.  Co.,  < 
Misc.  1,  26  NYS  996;  Donnelly  v. 
Buffalo,  etc.,  Tract.  Co.,  40  Pa.  Super. 
110. 

[bl  Brldenoe  held  Insufficient « 
(1)  To  sustain  a  recovery  for  neg- 
ligence in  taking  up  a  passenger. 
Birmingham  Blectriq  R.  Co.  v.  Clay, 
108  Ala.  233,  19  S  809;  Anderson  v. 
Metropolitan  West  Side  El.  R.  Co., 
181  111.  A.  465;  Tague  v.  Chicago  City 
R.  Co.,  181  111.  A.  346;  Brice  v.  South 
Covington,  etc.,  R.  Co.,  93  SW  87, 
29  KyL  873;  Winchell  v.  St.  Paul 
City  R.  Co.,  86  Minn.  446,  90  NW 
1060;  Schmeltzer  v.  St.  Paul  City  R. 
Co.,  80  Minn.  50,  82  NW  1092;  Quag- 
liana  v.  Jersey  City,  etc.,  R.  Co.,  77 
N.  J.  L.  101  71  A  43;  Egg  v.  Roches- 
ter R.  Co.,  115  App.  Dlv.  804,  101 
NYS  195;  Fremont  v.  Metropolitan 
St.  R  Co.,  96  App.  Div.  817,  88  NYS 
752,  83  App.  Div.  414,  82  NYS  307; 
Schuman  v.  Brooklyn  Heights  R.  Co., 
117  NYS  145;  Lillienthal  v.  New 
York  City  R.  Co.,  95  NYS  698-  Tobln 
v.  Pennsylvania  R.  Co.,  211  Pa.  467, 
60  A  999;  Wright  v.  Sioux  Falls 
Tract.  System.  28  S.  D.  879,  133  NW 
696;  Northlngton  v.  Norfolk  R..  etc.", 
Co.,  102  Va.  446,  46  SB  475.  (2)  To 
show  negligence  In  merely  slacken- 
ing the  speed  of  a  car  while  a  pas- 
senger was  attempting  to  board  it. 
Reidy  v.  Metropolitan  St.  R.  Co.,  27 
Misc.  627,  68  NYS  826.  (3)  To  show 
negligence  in  suddenly  Increasing  the 
speed  of  a  slowly  moving  car  while 
a  person  was  attempting  to  board 
It.  Howard  v.  Forty-Second  St.,  etc., 
R.  Co.,  126  App.  Dlv.  776,  110  NYS 
126;  Paulson  v.  Brooklyn  City  R.  Co., 
13  Mlsc  887,  34  NYS  244.  (4)  In 
an  action  against  a  railroad  for  fail- 
ure to  stop  its  train  a  sufficient  time 
to  allow  an  intending  passenger  to 
board  the  same,  to  sustain  a  verdict 
for  punitive  damages  on  the  theory 
of  misconduct  of  the  conductor  in 
abusing  plaintiff,  which  was  testified 
to  only  by  plaintiff,  and  whose  tes- 
timony in  this  respect  was  contra- 
dicted by  many  other  witnesses.  Mo- 
bile, etc.,  R.  Co.  v.  Reeves,  80  SW 
471,  26  KyL  2236. 

81.  Ark. — Steptoe  v.  St.  Louis,  etc., 
R.  Co.,  119  Ark.  76,  177  SW  417. 

Cal. — Wyatt  v.  Pacific  Electric  R. 
CO..   16ff  Cal.  170,  108  P  892. 

Ky. — Illinois  Cent.  R.  Co.  v.  Hurt, 
142  Ky.   198,   134  SW  144. 

Mass. — Farrington  v.  Boston  El.  R. 
Co.,  202  Mass.  316,  88  NE  678. 

Mo. — Weber  v.  Kansas  City  Cable 
R.  Co.,  100  Mo.  194,  12  SW  804,  13 
SW  587,  18  AmSR  641,  7  LRA  819. 

S.  C. — Crosby  v.  Seaboard  Air-Line 
R.  Co.,  81  S.  C.  24,  61  SE  1064. 

Tex. — Smith  v.  Texas  Tract.  Co., 
(Civ.  A.)  M0  SW  983;  Missouri,  etc.. 
R.  Co.  v.  Churchill,  (Civ.  A.)  171  SW 
517;  De  Castillo  v.  Galveston,  etc., 
R.  Co.,  42  Tex.  Civ.  A.  108,  95  SW 
647. 

[a]  In  determining  where  the  pre- 
ponderance of  the  evldenoe  la  the 
jury  may  take  into  consideration  the 


presumption  and  Instincts  which 
naturally  lead  men  to  avoid  injury 
and  preserve  their  own  lives.  Chicago 
City  R.  Co.  v.  Dlnsmore,  62  111.  A. 
473  [rev  on  other  grounds  162  111. 
658,   44   NE  887]. 

[b]  Brldenoe  held  sufficient i  (1) 
To  sustain  a  recovery  for  negligence 
in  setting  down  a  passenger.  South- 
ern R.  Co.  v.  Bandy.  120  Ga.  483,  47 
SE  923,  102  AmSR  112;  Savannah 
Electric  Co.  v.  Lack  ens,  13  Ga.  A. 
765.  79  SE  53;  Augusta-Aiken  S...  etc, 
Corp.  v.  Sibert,  12  Ga.  A.  163,  76  SB 
1044;  Southern  R.  Co.  v.  Parham,  10 
Ga.  A.  531.  73  SE  763;  Simpson  v. 
Peoria  R.   Co.,  179   111.   A.   307;   Mag- 

Sart  v.  Peoria  R.  Co.,  179  111.  A.  829; 
orza  v.  Peoria  R.  Co.,  176  HI.  A. 
117;  Chicago,  etc.,  R.  Co.  v.  Collins, 
59  Ind.  A.  672,  108  NB  877,  1185; 
Evansville  Electric  R.  Co.  v.  Lerch, 
40  Ind.  A.  147,  81  NE  226;  Atchison, 
etc,  R  Co.  v.  Loewe.  69  Kan.  843, 
74  P  234  [aff  76  P  431];  Louisville 
R.  Co.  v.  Worley,  101  SW  926,  31 
KyL  96;  Houghton  v.  Louisville  R. 
Co..  81  SW  695,  26  KyL  893;  Pomroy 
v.  Bangor,  etc.,  R.  Co.,  102  Me.  497, 
67  A  561;  Sellgson  v.  Bay  State  St. 
R.  Co.,  222  Mass.  267,  110  NB  263; 
Champagne  v.  Boston  El.  R.  Co.,  217 
Mass.  315,  104  NB  724;  Foster"  v, 
Old  Colony  St.  R.  Co.,  182  Mass.  878, 
65  NB  796  (slippery  car  steps) :  Paw- 
Ucki  v.  Detroit  United  R.  Co.,  (Mich.> 
168  NW  162;  Krouse  v.  Detroit 
United  R.  Co.,  170  Mich.  488  186  NW 
434;  Anderson  v.  Canadian  Northern 
R.  Co.,  130  Minn.  378.  163  NW  868; 
Yazoo,  etc.,  R.  Co.  v.  Hatch,  (Miss.) 
35  S  941:  Baughraan  v.  Metropolitan 
St.  R.  Co.,  (Mo.  A.)_  177  SW  800; 
Brown  v.  Brooklyn  Heights  R.  Co., 
133  App.  Div.  276,  117  NYS  810: 
Bente  v.  Metropolitan  St.  R  Co.,  90 
App.  Dlv.  213,  86  NYS  85  [aff  180 
NT  Y.  519  mem,  78  NB  1139  mem]; 
Tauger  v.  New  York  City  R.  Co., 
104  NYS  681;  Bonney  v.  Bushwlok 
R.  Co.,  1  HowPrNS  (N.  Y.)  66: 
Enchee  v.  New  York,  etc,  R.  Co.,  136 
Pa.  194,  19  A  939  (holding  that,  where 
there  Is  positive  testimony  that  the 
train  was  not  In  motion  when  plain- 
tiff attempted  to  alight,  a  judgment 
in  his  favor  will  not  be  reversed  on 
the  ground  that  the  manner  of  his 
fall  showed  that,  under  the  laws  of 
mechanics,  the  train  must  hava  been 
In  motion  at  the  time);  McQollum  v. 
Pittsburg  R.  Co.,  61  Pa,  Super.  637; 
Missouri  Pac.  R.  Co.  v.  Wortham, 
73   Tex.    25,    10   SW    741,    8    LRA   368. 

(2)  To  sustain  a  recovery  for  in- 
juries caused  a  passenger  while 
alighting  from  a  moving  train  or 
car.  St.  Louis,  etc.  R.  Co.  v.  Plott. 
108  Ark.  292,  167  SW  885;  St.  Louis, 
etc.,  R.  Co.  v.  Leamons,  82  Ark.  604, 
102  SW  863;  Walters  v.  Missouri  Pac 
R.  Co.,  82  Kan.  739,  109  P  178,  28 
LRANS  1058;  Illinois  Cent.  R.  Co.  v. 
Hurt.  142  Ky.  198,  134  SW  144:  Patzke 
v.  Minneapolis,  etc,  R.  Co..  118 
Minn.  168,  129  NW  124;  Ft.  Worth, 
etc.,  R.  Co.  v.  Keith,  (Tex.  Civ.  A.) 
163  SW  142;  Gaines  v.  Ogden  Rapid 
Transit  Co.,  44  Utah  612,  141  P  110. 

(3)  To  sustain  an  affirmative  answer 
to  an  Interrogatory  as  to  whether 
plaintiff  alighted  from  a  moving 
train  at  the  invitation  of  the  brake- 
man.  Pittsburg,  etc.,  R.  Co.  v.  Gray, 
(Ind.  A)  69  NE  1000.  (4)  To  sus- 
tain a  recovery  for  negligence  in  set- 
ting down  a  passenger  at  a  place 
other  than  the  usual  stopping  place. 
Terre  Haute,  etc.,  R.  Co.  v.  Buck,  96 
Ind.  346,  49  AmR  168;  Johnson  v. 
Winona,  etc.,  R.  Co.,  11  Minn.  296, 
88  AmD  83;  Bnglehaupt  v.  Erie  R. 
Co.,  209  Pa.  18f.  58  A.  154;  Texas 
Cent  R  Co.  v.  Claybrook,  (Tex.  Civ. 
A.)  178  SW  580;  UllnolB  Cent.  R.  Co. 
v.  Morris,  (Tex.  Civ.  A.)  144  SW 
1163.  (6)  To  show  negligence  In 
falling  to  stop  the  car  In  response 
to  a  signal.  Dallas  Rapid  Transit 
R.  Co.  v.  Payne,  98  Tex.  211,  82  SW 
649  Jrev  (Civ.  A.)  78  SW  1085],  • 
(6)  To  show  negligence  on  the  part 
of  trainmen  in  calling-  or  falling  to 
call  the  station.  St.  Louis,  etc.,  R. 
Co.   v.    Plott.   108    Ark.    292.    167    SW 
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the  passenger  has  had  a  reasonable  opportunity  to 
reach  a.  place  of  safety  in  boarding8'  or  alighting 


from  a  train  or  car,**  or  in  failing  to  provide  a  safe 


385;  EJ'wood  v.  Connecticut  R.,  etc. 
Co..  77  Conn.  145,  58  A  751,  1  AnnCas 
779  and  note.  (7)  To  show  that  the 
conductor  of  the  train  was  not  en- 
titled to  assume  that  all  the  passen- 
gers intending  to  alight  at  the  sta- 
tion at  which  the  train  was  standing 
had  in  fact  alighted.  Harley  v.  Au- 
rora, etc.,  R.  Co.,  128  111.  A.  643.  (8) 
To  show  negligence  in  assisting  a 
passenger  to  alight.  Gulf,  etc.,  R. 
;Co.  v.  Abbott,  (Tex.  Civ.  A.)  146 
SW  1078;  St.  Louis  Southwestern  R. 
Co.  v.  Shipley,  60  Tex.  Civ.  A.  1,  126 
SW  952.  (9)  To  show  that  it  was 
the  duty  of  employees  of  the  carrier 
to  assist  passengers  who  from  the 
circumstances  required  assistance 
from  the  trains  of  defendant.  Inter- 
national, etc.,  R.  Co.  v.  Williams, 
(Tex.  Civ.  A.)  183  SW  1185;  St. 
Louis  Southwestern  R.  Co.  v.  Ad- 
dis. (Tex.  Civ.  A.)  142  SW  955.  (10) 
To  Justify  a  finding  that  it  was  with- 
in the  scope  of  the  porter's  duty  to 
direct  passengers  to  alight.  Texas, 
etc.,  R.  Co.  v.  Whiteley,  43  Tex.  Civ. 
A.  346.  96  SW  109.  (11)  To  show 
that  injuries  complained  of  were 
.caused  by  exposure  after  alighting.' 
Illinois  Cent.  R.  Co.  v.  Morris,  (Tex. 
Civ.  A.)  144  SW  1163. 

[q]     Evidence      held      insufficient: 
(1)   To  sustain  a  recovery  .for   negli- 
gence  in   setting   down   a   passenger. 
O'Grady  v.   Chicago,  etc.,   R.   Co.,   193 
.111.    A.    224;    Moore    v.    Chicago    City 
R.  Co..  190  111.  A.  113;  Storch  v.  Chl- 
(Cago  City  R.  Co.,  187  111.  A.  22;  Han- 
..nestad   v.    Chicago,    etc.,    R.    Co.,    132 
Iowa    232,-  109    NW    718;    Union    Pac. 
R.   Co.   v.   Luck,   79   Kan.    320.   100   Pi 
278;    Sayles    v.    Maine   Cent.    R.    Co., 
(109    Me.    570.    85    A    2;    Farrington   V. 
(Boston   El.   R.   Co.,   202   Mass.   315,   88 
,JJB  578;   Brown  y-  Ann  Arbor  R.  Co., 
1S3   Mich.,  574.  149   NW  1031-   Snyder, 
•v.  Michigan  Tract.  Co.,  154  Mich.  418,' 
117  NW  889;  Spencer  v.  Erie  R.  Co., 
79    N.    J.    L.    5.    75    A    155;    Koues    V. 
•Metropolitan  St.  R.  Co..  86  App.   Div. 
611.     83     NYS     380     (holding    that    a 
verdict    for    plaintiff    based    on    her 
testimony    alone     was    against    the 
.clear  weight  of  the  evidence);   Katz 
v.i  Nassau   Electric  R.   Co..   154   NYS 
'.2;  -  Mahoney    V.    Philadelphia    Rapid 
.Tnanslt  Co.,   214   Pa.   180,   63   A   429; 
Margo   v.   Pennsylvania  R.   Co.,   213 
Pa.   463,   62  A   14)79;   SJoberg  v.  Chi- 
cago,  etc.,   R.   Co.,   36   S.  D.   488,   165 
-NW'774;    Sumner   v.    Grays   Harbor 
R..  etc.,  Co.,  89  Wash.  55.  154  P  126. 

■  <2)  To  sustain  a  recovery  for  in- 
juries received  while  alighting  from 
.a  moving  train  or  car.  Wade  v.  Illi- 
nois Cent.  R.  Co.,  (Ky.)  112  SW  1103; 

.Morris  v.  Illinois  Cent.  R.  Co.,  127 
La.    446,    63    S    698,    31    LRANS    629; 

'Cross  v.  Coney  Island,  etc.,  R.  Co., 
153  App.  Div.  319,  137  NYS  993  [rearg 

•  allowed- 162  App.  Div.  907,  137  NYS 
1116]i  Armstrong  v.  Portland  R.  Co., 
.62.  Or.  437,  97  P  716.  (3)  To  sustain 
a,'  recovery  for  negligence  In  setting 

•  down  .a  passenger  at  a  place  other 
.than   the  usual   stopping  place.     St. 

■  Louis  Southwestern  R.  Co.  v.  Black, 
<Tex:  Civ.  A.)  93  SW  1071.  (4)  To 
show  negligence  in  permitting  the 
car  step  to  remain  covered  with  ice. 
Richmond  R.,  etc.,  Co.  v.  West.  100 
Va.  184,<  40  SE  643.  (5)  To  show 
that   defendant's   employees   had   ac- 

'  tual  or  constructive  notice  that  a 
person  who  was  killed  while  alight- 
ing from  a  moving  train,  after  enter- 
ing a  car  with  a  passenger,  intended 
to  get  off  before  it  started.  Cole  v. 
Chesapeake,  etc.,  R.  Co.,  (Ky.)  113 
SW  822.  (6)  To  show  a  rule  requir- 
ing conductors  to  physically  assist 
lady  passengers  in  alighting.  Cen- 
tral of  Georgia  R.  Co.   v.   Carlisle,   2 

.Ala.  A514,  56  S  737.  (7)  To  show 
negligence  of  defendant  in  an  action 
for  the  death  of  a  passenger  killed 
by  a  switch  engine,  after  alighting 
away  from  the  depot.  Relyea  v. 
Central  New  England  R.  Co..  137 
App.   Div.    12,   121   NYS   711.      (8)    To 


support  a  finding  that  the  car  had 
stopped  before  -  plaintiff  alighted. 
Wager  v,  Interurban  St.  R.  Co.,  90 
NYS  403.  (9)  A  verdict  for  plaintiff 
cannot  be  sustained  where  the  only 
ground  alleged  In  support  of  it  is 
evidence  of  a  defect  In  the  car  step, 
and  plaintiff  testifies  that  he  looked 
at  the  step,  and  saw  nothing  wrong, 
and  numerous  witnesses  agree  that 
it  was  not  defective.  Hitchcock  v. 
Brooklyn  City  R.  Co.,  3  NYS  218. 

62.  See  cases  infra  this  note. 

[a]  Evidence  held  sufficient  i  (1) 
To  sustain  a  recovery  for  negligence 
In  starting  a  train  or  car  while  a 
passenger  was  boarding  it.  Arkansas 
Cent.  R.  Co.  v.  Bennett,  82  Ark.  393, 
102  SW  198;  Spearman  v.  California 
St.  R.  Co.,  67  Cal.  432;  Burkey  v. 
Chicago  City  R.  Co.,  191  111.  A.  364; 
Royls  v.  Chicago  City'  R.  Co.,  182 
111.  A.  486;  Verboomen  v.  Chicago 
City  R.  Co..  178  111.  A  606;  Shannon 
v  New  Orleans  R.,  etc.,  Co.,  4  La. 
A.  (Orleans)  302;  McCarthy  v.  Bos- 
ton El.  R.  Co.,  208  Mass.  512,  94  NE 
749;  Schmltt  v.  St.  Louis  Transit  Co., 
115  Mo.  A.  445,  90  SW  421;  Akersloot 
v.  Second  Ave.  R.  Co.,  131  N.  Y.  699 
mem.  30  NE  195,  15  LRA  489  raff 
8  NYS  926];  Black  v.  Brooklyn  City 
R.  Co.,  108  N.  Y.  640,  16  NE  389;  Ga- 
nlard  v.  Rochester  City,  etc.,  R.  Co., 
50  Hun  22,  2  NYS  470  [aff  121  N.  Y. 
661  mem.  24  NE  1092  meml;  Klein 
v.  Interurban  St.  R.  Co.,  65  Misc.  211, 
105  NYS  96;  San  Antonio,  etc.,  R. 
Co.  v.  Trigo.  49  Tex.  Civ.  A.  623,  108 
SW  1193.  (2)  To  sustain  a  recovery 
for  negligence  in  suddenly  or  vio- 
lently jerking  or  starting  the  car 
while  a  passenger  was  boarding  It. 
Chicago,  etc.,  R.  Co.  v.  Drake,  33  111. 
A.  114;  Boice  v.  Des  Moines  City  R. 
Co.,  163  Iowa  472.  133  NW  657;  Rand 
v.  Boston  El.  R.  Co.,  198  Mass.  569, 
84  NE  841;  Orth  v.  Saginaw  Valley 
Tract.  Co..  162  Mich.  353,  127  NW 
330;  Fields  v.  Metropolitan  St.  R.  Co., 
169  Mo.  A.  624,  156  SW  845;  Schmitt 
v.  St.  Louis  Transit  Co.,  115  Mo.  A. 
446,  90  SW  421;  Stoddard  v.  St. 
Louis,  etc.,  R.  Co.,  105  Mo.  A.  612, 
80  SW  33;  Harrell  v.  Columbia  Elec- 
tric St.  R,  etc.,  Co.,  89  S.  C.  97,  71  SE 
359. 

rb]  Sadden  and  untimely  starting. 
—Proof  that  a  passenger  was  injured 
by  the  sudden  and  untimely  starting 
of  a  train  which  she  was  attempting 
to  hoard  is  sufficient  to  entitle  her 
to  recover,  without  showing  that 
each  person  in  charge  of  the  train 
was  negligent.  Alabama  Great 
Southern  R.  Co.  v.  Sinlard,  123  Ala, 
567.  26  S  689. 

[c]  Evidence  held  insufficient  to 
sustain  a  recovery  for  negligence  In 
starting  or  jerking  a  train  or  car- 
while  a  passenger  was  boarding  it. 
Jacksonville  St.  R.  Co.  v.  Chappell, 
21  Fla.  175;  Bittins  v.  Calumet,  etc., 
R.  Co.,  186  111.  A  138;  Howard  v. 
Louisville  R.  Co.,  105  SW  932,  32 
KyL  309;  Wick  v.  St.  Paul  City  R. 
Co.,  104  Minn.  428,  116  NW  929; 
Ray  v.  Chicago,  etc.,  R.  Co.,  147  Mo. 
A.  332.  126  SW  643;  Goold  v.  New 
York,  etc.,  R.  Co.,  69  Misc.  36,  111 
NYS  1106;  Hansen  v.  Third  Ave.  R. 
Co..  27  Misc.  624,  58  NYS  282;  Gio- 
nella  v.  New  York  CUy  R.  Co.,  96 
NYS  1030;  Mullarkey  v.  Interurban 
St.  R.  Co..  88  NYS  699:  Meyerowitz 
v.  Interurban  St.  R.  Co.,  84  NYS  233; 
Randall  v.  Providence,  etc.,  R.  Co., 
(R.  I.)  67  A  419;  Houston,  etc.,  R.  Co. 
v.  Stewart,  21  Tex.  Civ.  A.  38,  50  SW 
680. 

63.  Del. — Girardo  v.  Wilmington, 
etc.,  Tract.  Co.,  90  A  476:  Benson  v. 
Wilmington  City  R.  Co.,  24  Del.  202, 
76    A    793. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Dea- 
son.   96   SW   1115,  29  Kyb  1259. 

Md.— United  R.,  etc,  CO.  v.  Beidel- 
man.  95  Md.  480,  52  A  913. 

Mass. — Sholsberg  v.  Boston,  etc., 
St.  R.  Co.,  216  Mass.  252,  103  NE 
634. 


Mich. — Bartle  v.  Houghton  County 
St.  R.  Co..  132  Mich.  290,  93  NW  6'0 

Mo. — Maler  v.  Metropolitan  St  R 
Co.,  176  Mo.  A.  29,  162  SW  1041;  Klass 
v.  Metropolitan  St.  R.  Co..  169  Mo 
A  617.  156  SW  57;  Berry  v.  Metnv 
politan  St.  R.  Co.,  156  Mo.  A.  560. 117 
SW  602;  Young  v.  Missouri,  etc.,  R 
Co..  jfA.)  84  SW  175,  113  Mo.  A  63S 
88  SW  767. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co.,  122  P  280;  Lehane  v.  Butte 
Electric  R.  Co.,  37  Mont.  564,  97  p 
1038. 

N.  Y. — Reuter  v.  Brooklyn  Height* 
R.  Co..  141  App.  Div.  669,  125  NTS 
914;  Basting  v.  Brooklyn  Heights  R 
Co.,  39  App.  Div.  629,  57  NYS  IIS- 
Schulz  v.  Second  Ave.  R.  Co.,  12  Ado! 
Div.   445,  42  NYS   710. 

Va. — Fanshaw  v.  Norfolk,  etc 
Tract.  Co..  108  Va.  300.  61  SE  790. 

Wis. — Baerman  v.  Chicago,  etc.,  R 
Co..   163  Wis.  235,  140  NW  1119. 

[a]  Evidence  held  sufficient!  <i) 
To  sustain  a  recovery  for  negligence 
in  starting  or  jerking  a  train  or  car 
while  a  passenger  was  alighting 
therefrom.  Pittsburgh  B,  Co.  v. 
Bloomer,  149  Fed.  720.  77  CCA  14«; 
Central  of  Georgia  R.  Co.  v.  Johnson. 
2  Ala.  A.  501,  56  S  756;  St.  Louis,  etc. 
R.  Co.  v.  Russell,  (Ark.)  131  SW  679 
St  Louis,  etc.,  R.  Co.  v.  Brabhason! 
87  Ark.  109,  112  SW  222:  St.  Louis 
Southwestern  R.  Co.  v.  Byrne,  73  Art 
877,  84  SW  469;  Hodges  v.  Southern 
Pac.  Co.,  8  Cal.  A  l07,  86  P  621; 
Southern  R  Co.  v.  Clay,  130  Ga.  561, 
61  SE  226;  Coast  Line  R.  Co.  v.  Bos- 
ton, 83  Ga.  387.  9  SE  1108:  City,  etc.. 
R.  Co.  v.  Findley,  76  Ga.  211;  Flaher 
v.  Chicago  City  R.  Co.,  189  111.  A 
492;  Metzger  v.  Chicago  R.  Co..  187 
111.  A.  68;  Voegeli  v.  Chicago  City  R 
Co.,  185  111.  A  274:  Illinois  Cent  R 
Co.  v.  Taylor,  46  111.  A.  141;  Balti- 
more, etc..  R  Co.  v.  Morris,  54  Inl 
A  479, 108  NE  36;  Indianapolis  Tract, 
etc.,  Co.  v.  Rowe,  43  Ind.  A  407.  97 
NE  653;  Wible  v.  Metropolitan  St  R 
Co.,  88  Kan.  56,  127  P  625;  Louisville, 
etc,  R.  Co.  v.  App,  157  Ky.  246.  1S2 
SW  1128;  United  R,  etc,  Co.  v.  Weir, 
102  Md.  286.  62  A  588;  Fitzpatrick  v. 
Boston  El.  R:  Co.,  228  Mass.  475.  Hi 
NE  94;  Well  v.  Boston  El.  R  Co.. 
218  Mass.  897,  105  NE  983;  McDer- 
mott  v.  Boston  El.  R.  Co.,  208  Mas*. 
104,  94  NE  309:  Malinowskl  v.  De- 
troit United  R  Co.,  164  Mich.  104,117 
NW  666;  Joyce  v.  St.  Paul  City  R 
Co.,  70  Minn.  339,  73  NW  158;  John- 
son v.  Winona,  etc.,  R.  Co.,  11  Minn. 
296,  88  AmD  83:  Millar  v.  St.  Louis 
Transit  Co.,  215  Mo.  A.  607, 114  SW  945; 
Saeger  v.  Wabash  R  Co.,  131  Mo.  A 
282,  110  SW  686;  Black  v.  Metropoli- 
tan St.  R  Co.,  130  Mo.  A.  548.  109 
SW  86;  Kupke  v.  St  Louis  Transit 
Co.,  122  Mo.  A  365.  99  SW  472;  Cra- 
mer v.  Springfield  Tract.  Co.,  112  Mo. 
A.  350,  87  SW  24;  Lehane  v.  Butte 
Electric  R.  Co.,  37  Mont.  564,  J"  P 
1038;  Roberts  v.  Johnson.  68  N.  T. 
613  (thrown  from  stagecoach); 
Cohen  v.  Brooklyn  Heights  R  Co.. 
134  App.  Div.  912,  118  NYS  801; 
McLoughlln  v.  Syracuse  Rapid  Tran- 
sit R.  Co..  115  App.  Div.  774,  101  NTS 
196;  Muller  v.  Metropolitan  St  R 
Co.,  77  App.  Div.  221,  78  NYS  ItCl 
[aff  177  N.  Y.  665  mem,  69  NE  1117 
mem];  Ludeman  v.  Third  Ave.  R  Co., 
72  App.  Div.  26,  76  NYS  128;  Nash  t. 
Yonkers  R.  Co..  68  App.  Div.  315,  71 
NYS  594;  Simpson  v.  Rome,  etc.,  R 
Co.,  48  Hun  113;  Flanagan  v.  New 
York,  etc.,  R.  Co.,  8  NYS  744;  Kear- 
ney v.  Seaboard  Air  Line  R  Co.,  153 
N.  C.  521.  74  SE  593;  Rea  v.  Media, 
etc..  Electric  R.  Co.,  221  Pa.  129.  70 
A  554;  Skean  v.  Schuylkill  Valley 
Tract.  Co.,  32  Pa.  Super.  558;  Texas. 
etc.,  R.  Co.  v.  Hall,  68  Tex.  Civ.  A 
698,  125  SW  71;  St.  Louis  Southwest- 
ern R.  Co.  v.  Kennedy,  (Tex.  Civ.  A.) 
96  SW  653;  St.  Louis  Southwestern 
R.  Co.  v.  Turner,  (Tex.  Civ.  A.)  S4 
SW  1094:  Houston,  etc..  R.  Co.  v.  Har- 
ris, 30  Tex.  Civ.  A.  179,  70  SW  316: 
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place  for  setting  down  passengers,4*  and  also  apply 
in  actions  for  injuries  caused  by.  abuse  or  assaults 
on  passengers  by  the  carrier's  employees*5  or  by 
abuse  or  assaults  by  fellow  passengers,  or  for  per- 
sonal indignities  offered  a  passenger  by  a  conductor 
or  other  employee.*7 


[$  14531  8.  Trial— a.  Questions  of  Law  and  Fact 
— (1)  In  General — (a)  General  Bale.**  In  an  action 
by  a  passenger  against  a  carrier  for  personal  in- 
juries, as  in  other  civil  cases,*9  questions''  of  laW 
are  ordinarily  to  be  determined  by  the  court  and  it 
is  error  to  submit  them  to  the  jury.70    But  issues 


Champane  v.  La  Crosse  •  City  R.  Co., 
121  Wis.  BB4,  89  NW  334;  Winnipeg 
Electric  R.  Co.  v.  Schwartz,  49  Can. 
S.  C.  80.  IS  DomLR  681,  17  CanRCas 
1.  27  WestLR  439  [aft  23  Man.  60, 
9  DomLR  708,  23  WestLR  688].  (2) 
To  sustain  a  recovery  for  Injuries 
caused  an  alighting'  passenger  by 
suddenly  increasing  the  speed  of  the 
car  after  it  had  slowed  down.  Win- 
ona, etc.,  R.  Co.  v.  Rousseau,  48  Ind. 
A.  248,  93  NE  84,  1028;  Cohen  v. 
Sioux  City  Tract.  Co.,  141  Iowa  469, 
119  NW  964;  Root  v.  Des  Moines 
City  R.  Co.,  113  Iowa  675.  83  NW  904; 
Knuekey  v.  Butte  Electric  R.  Co.,  41 
Mont.  314,  109  P  979;  Ganley  v. 
Brooklyn  City  R.  Co.,  7  NTS  864.  (3) 
To  sustain  a  finding  that  the  start- 
ing of  a  car  while  a  passenger  was 
alighting  therefrom  was  the  proxi- 
mate cause  of  an  injury  to  him.  Ran- 
daxzo  v.  Broklyn  Heights  R.  Co.,  121 
App.  Div.  E73,  106  NYS  193.  (4)  To 
show  that  an  operator  of  an  elevator 
was  guilty  of  gross  negligence  in 
starting  the  car  while  passengers 
were  alighting.     Swan  v.  Boston  Store 


of  Chicago.  191  111.  A.  84. 

[bf    Evidence     held 
(1)  To  sustain  a  recovery  for  neg- 


Mdnct     held     Insufficient: 


ligence  in  starting  a  train  or  car 
before  a  passenger  had  a  reasonable 
opportunity  to  alight  in  safety. 
Storch  v.  Chicago  City  R.  Co.,  187 
111.  A.  22:  Proctor  v.  Chicago  City 
R.  Co.,  181  111.  A.  635;Hanley  v. 
Chicago  City  R.  Co.,  180  111.  A.  397; 
South  Covington,  etc.,  St.  R.  Co.  v. 
Gels,  135  Ky.  192,  123  SW  306;  Gretz- 
ner  v.  New  Orleans,  etc.,  R.  Co.,  105 
La.  266,  29  S  496;  Coneton  v.  Old 
Colony  St.  R.  Co.,  212  Mass.  28,  98 
NE  602;  O'Neil  v.  Lynn,  etc.,  R.  Co., 
180  Mass.  576,  62  NE  983;  Baldwin 
v.  Grand  Trunk  R.  Co.,  128  Mich. 
417,  87  NW  380;  Daniels  v.  Kansas 
City  El.  R.  Co.,  177  Mo.  A.  280,  164 
SW  164;  Empey  v.  Grand  Ave.  Cable 
Co..  45  Mo.  A.  422;  Chicago,  etc.,  R. 
Co.  v.  Landauer,  36  Nebr.  642,  54 
NW  976;  Millar  v.  New  York  City  R. 
Co.,  124  App.  Div.  192,  108  NYS  758; 
Greehy  v.  Metropolitan  St.  R.  Co., 
112  App.  Div.  211.  98  NYS  274; 
Maurer  v.  Brooklyn  Heights  R.  Co., 
110  App.  Div.  900.  96  NYS  1065; 
Vonderahe  v.  Metropolitan  St.  R.  Co., 
109  App.  Div.  28,  95  NYS  1048;  Fox 
v.  Metropolitan  St.  R.  Co.,  93  App. 
Div.  229,  87  NYS  754;  Andrews  v. 
Metropolitan  St.  R.  Co.,  91  App.  Div. 
63,  86  NYS  838;  Black  v.  Second 
Ave.  R.  Co.,  44  App.  Div.  333,  60  NYS 
631;  Colvin  v.  Brooklyn  Heights  R. 
Co.,  32  App.  Div.  76,  52  NYS  698; 
Pierce  v.  Metropolitan  St.  R.  Co.,  21 
App.  Div.  427,  47  NYS  640  (holding 
that,  where  disinterested  evidence 
shows  that  plaintiff,  a  passenger  on 
a  street  car,  alighted  while  the  car 
was  in  iriotion,  after  a  signal  by 
the  conductor  to  stop,  a  verdict  for 
plaintiff  will  be  set  aside,  although 
she  states  that  the  car  came  to  a  full 
stop,  and  started  while  she  was  at- 
tempting to  get  off);  Gunther  V; 
Metropolitan  St.  R.  Co.,  45  Misc.  117, 
91  NYS  689;  Hart  v.  Metropolitan 
St.  R.  CO.,  28  Misc.  766,  58  NYS  1087; 
Connor  v.  Metropolitan  St.  R.  Co., 
27  Misc.  541,  58  NYS  340;  Ormond  v. 
Metropolitan  St.  R.  Co.,  27  Misc.  526, 
68  NYS  335;  Hill  v.  Brooklyn  Heights 
R  Co.,  138  NYS  106;  Gunn  v.  Metro- 
politan St.  R.  Co.,  86  NYS  241;  Kra- 
mer v.  Metropolitan  St.  R.  Co.,  86 
NYS  33;  Sullivan  v.  Union  R.  Co., 
(R.  I.)  69  A  923;  Heltzen  v.  Union 
R.  Co.,  26  R.  I.  576,  69  A  918;  Gulf, 
etc.,  R.  Co.  v.  Williams,  (Tex.)  7  SW 
88;  Berkley  St.  R.  Co.  v.  Simpson, 
106  Va.  548,  56  SE  331.  (2)  To  sus- 
tain a  recovery  for  injuries  to  a 
person  entering  a  train  at  a  station 
to  assist  an  invalid  passenger,  and 
Injured  In  jumping  from  the  train 
after  it  had   started.     Georgia,  etc., 


R.  Co.  v.  Hutchlns,  121  Ga.  317.  48 
SE  93).  (3)  To  sustain  a  recovery 
for  Injuries  caused  an  alighting  pas- 
senger by  suddenly  increasing  the 
speed  of  the  car  or  train  after  it  had 
slowed  down.  Stevens  v.  Boston  EL. 
R.  Co.,  199  Mass.  471.  86  NE  571: 
Etson  v.  Ft.  Wayne,  etc.,  R  Co.,  110 
Mich.  494,  68  NW  298;  Miller  v. 
Brooklyn  Heights  R.  Co.,  158  App. 
Div.  808,  144  NYS  "208;  Dwyer  v. 
Auburn,  etc.,  R.  Co.,  131  App.  Div. 
477,  115  NYS  364:  Armstrong'  •  v. 
Portland  R.  Co.,  62  Or.  437,  97  P  715. 

[c]  To  Justify  a  finding  of  action- 
able negligence  by  a  motorman  in 
suddenly  starting  his  car  with  a  jerk, 
so  as  to  throw  off  a  passenger  at- 
tempting to  alight,  it  is  only  neces- 
sary that  the  evidence  affirmatively 
establishes  circumstances  from  which 
the  Inference  fairly  arises  that  the 
accident  resulted  from  the  want  of 
some  precaution  which  the  motorman 
might  have  taken.  Winona,  etc.,  R. 
Co.  v.  Rousseau,  48  Ind.  A.  248,  93 
NE    34,   1028. 

[d]  Whether  oar  was  In  motion. — 
Where  the  only  question  in  dispute 
was  as  to  whether  or  not  a  street 
car  was  in  motion  when  a  passenger 
attempted  to  alight,  and  plaintiff's 
testimony  that  the  car  stepped,  and 
as  she  was  stepping  off  It  started, 
was  corroborated  by  other  evidence, 
while  the  conductor  and  six  passen- 
gers testified  that  the  car  was  in 
rapid  motion  when  she  attempted  to 
get  off,  a  finding  that  the  car  had 
stopped,  and  started  as  plaintiff  was 
getting  off,  was  not  against  the  clear 
weight  of  the  evidence.  Bartle  v. 
Houghton  County  St.  R.  Co.,  132 
Mich.   290,  93  NW  620. 

04.    See  cases  infra  this  note. 

[a]  Evidence  held,  sufficient  to 
sustain  a  recovery  for  negligence  in 
failing  to  provide  a  safe  place  for 
setting  down  passengers.  Teale  v. 
Southern  Pac.  Co.,  20  Cal.  670,  129  P 
949  (insufficient  lights):  Mayzels  v. 
Chicago  City  R.  Co.,  177  111.  A.  534; 
Chicago,  etc.,  R.  Co.  v.  Smith,  59 
III.  A.  242  [aft  162  111.  185,  44  NE 
390]  (icy  platform);  Louisville, 
etc.,  Tract.  Co.  v.  Walker,  177  Ind. 
38,  97  NE  161;  Henry  v.  Swalles, 
57  Ind.  A.  218,  105  NE  162;  Topp  v. 
United  R.,  etc.,  Co.,  99  Md.  630,  59  A 
52,  1  AnnCas  912;  Spangler  v.  Sagi- 
naw Valley  Tract.  Co.,  162  Mich.  406, 
116  NW  373;  Hebert  v.  St.  Paul  City 
R.  Co.,  86  Minn.  341.  88  NW  996; 
Kansas  City,  etc.,  R.  Co.  v.  McShan, 
81  Miss.  460,  33  S  223  (unllghted  plat- 
form); Bass  v.  Concord  St.  R.  Co.,  70 
N.  H.  170,  46  A  1056:  Miller  v.  Inter- 
national R.  Co.,  62  Misc.  344.  102  NYS' 
254;  Chesapeake,  etc.,  R.  Co.  v.  Har- 
ris, 103  Va.   635,  49   SE   997. 

lb]  Evidence  held  Insufficient  to 
sustain  a  recovery  for  negligence  in 
failing  to  provide  a  safe  place  for 
setting  down  passengers.  Stewart  v. 
East  St.  Louis  R.  Co.,  173  111.  A.  477 
(unsafe  place  In  street):  Ware  v:  Illi- 
nois Cent.  R.  Co.,  119  111.  A.  466-  Pol- 
land  v.  Grand  Trunk  R.  Co.,  112  Me. 
286,  92  A  88;  McClanahan  v.  St.  Louis, 
etc.,  R.  Co.,  147  Mo.  A.  386,  126  SW 
635;  Strong  v.  Long  Island  R.  Co., 
129  App.  Div.  361,  113  NYS  828; 
Truesdell  v.  Erie  R.  Co.,  114  App. 
Div.  34,  99' NYS  694;  Duell  v.  Chicago, 
etc.,  R.-Co.,  116  Wis.  616.  92  NW  269. 

66.  Garvlk  v.  Burlington,  etc.,  R. 
Co.,  131  Iowa  415,  108  NW  827,  117 
AmSR  432;  Cohen  v.  Brooklyn,  etc., 
R.  Co.,  116  NYS  1101;  Huggard  v. 
Chicago,  etc.,  R.  Co.,  168  Wis.  1,  147 
NW  1020.  And  see  cases  infra  this 
note. 

[a]  Evidence  held  mfflolenti  (1) 
To  sustain  a  recovery  by  a  passenger 
for  an  assault  by  a  conductor  or  other 
employee  of  the  carrier.  King  v. 
Southern  R.  Co.,  128  Ga.  285,  67  SE 
507;  Southern  R.  Co.  v.  Wright,  6  -Ga; 


A.  172,  64  SE  703;  Garvik  v.  Burling* 
ton,  etc.,  R.  Co.,  131  Iowa  415,  Ifl8 
NW  327,  117  AmSR  432;  Morey  V, 
Chloago.etc.  R.  Co.,  86  Kan.  73,  119 
P  544;  Yazoo,  etc.,  R.  Co.  v.  Shelby j 
95  Miss.  156.  48  S  493;  Smith  v.  De- 
lano, 179  Mo.  A.  242,  166  SW  852; 
Neuer  v.  Metropolitan  St  R.  Co^ 
143  Mo.  A.  402.  127  SW  669;  Ditch- 
field  v.  Philadelphia,  etc.,  Tract.  Co.. 
32  Pa.  Super.  531;  Holly  v.  James-, 
town,  etc.,  Co.,  (R.  I.)  71  A  69  „ 
Bishop  v.  Bishop,  (R.  I.)  70  A  966^ 
Wilcox  v.  Rhode  Island  Co..  29  R.  I« 
292,  70  A  913:  Missouri,  etc.,  R.  Co< 
v.  Gaines,  35  Tex.  Civ.  A.  257,  79  SW 
1104.  (2)  To  show  that  the  passen- 
ger was  the  aggressor.  Reed  'v. 
New  York,  etc.,  R.  Co.,  116  App.  Div* 
709,  102  NYS  19.  (3)  Tovshow  that] 
the  force  exercised  on  plaintiff  was; 
justified  by  actual  or  apparent  dan-j 
ger  of  defendant's  brakeman  from; 
an  unjustified  assault  on  him  by 
plaintiff.  Friar  v.  Orange,  etc.,  R. 
Co..  45  Tex.  Civ.  A.  56'4,  101  SW  JS74* 

[b]  Evidence  held  insufficient  to 
sustain  a  recovery  by  a  bassehger' 
for  an ,  assault  by  a  conductor  or 
other  employee  of  the  carrier.  'James* 
v.  Metropolitan  St.  R.  Co.,-  80  App,' 
Div.  364,  80  NYS  710;  Guarlello  v. 
Union  R.  Co.,  47  Misc.  486,  94,  NYS 
538;  Voves  v.  Great  Northern  R.  Co.? 
26  N.  D.  110,  143  NW  760,  4$  LRANK 
30.  " 

[c]  Authority  of  employe*. — Evi- 
dence that  a  passenger  was  assaulted 
by  one  who  was  acting  as  'a  brake- 
man  is  sufficient  to  support  a  finding; 
that  he  was  so  acting  by  the  author- 
ity of  those  who  were  authorized  by 
the  company  to  assign  brakemen-jW 
duty  on  that  train.  Conger  v.  St, 
Paul,  etc.,  R.  Co.,  45  Minn.  207,'  47 
NW  788.    •        ■  ... - 

68.  Memphis,  etc.,  R.  Co.  v.Trus- 
sell.  122  Ark.  516,  183  SW  981 ;  Sira  v, 
Wabash  R.  Co.,  116  Mo.  127.  21  SW, 
905.  37  AmSR  886;  Barlick  v.  Baitl-' 
more,  etc.,  R.  Co.,  41  Pa.  Super.'  87; 
And  see  cases  infra,  this  note!       -.    ' 

[a]  Evidence  held  sufficient!  «)' 
To'  sustain  a  recovery  for  lhjurfei 
caused  by  the  disorderly  conduct:  of. 
fellow  passengers.  Baltimore,  etc.;" 
R.  Co.  v.  Rudy.  118  Md;'42,  84  A, 241:, 
(2)  To  show  negligence  on '  the,  part 
of  the  trainmen  in  failing,  to  pro-, 
tect  a  passenger  from  assault,  by  a", 
fellow  passenger.  St.  Louis  -South? 
western  R.  Co. '  v. '  Bradley,  99  A?k, 
346,  138  SW  478;  Starr  v.  Chlcafro* 
etc.,  Co..  156  Iowa  311,.  136  NW  624- 
Ft.  Worth,  eta,  R.  ~ 
(Tex.  Civ.  A.)  148 

■  etc.,  R..  Co.  v.  .Birchfield.  , - 

54  SE  879:  Kline  v.  Milwaukee  Elec- 
tric R..  etc.,  CQ..  146  Wis.  J34,  ISY 
NW  427.  AnnCasl912C  276  and'  note., 

[b]  Evidence  held  Insufficient'  .to- 
show  that  defendant's  employees! 
knew  plaintiff  was  about  to  be  as- 
saulted or  illegally  searched.  Nash-, 
vijle,  etc.,  R.  Co.  v.  Crosby.  183  Ala. 
237,   62  S   889.  .     .  '.      i 

efit-  Cincinnati,  etc.  ,R,  Co.  v.  "Har'-f 
ris,  115  Tenn.  SOi,  91  &W  211,  6  LRAi 
NS  779  (evidence  sufficient);  ..  St.'. 
Louis  Southwestern  R.  Cf>-  v.  FUssell.i 
(Tex.  Civ.  A.)   97  SW  382.      ,  '  ,  '       '. 

88.  Amount  of  damages  :  seef 
supra  i  1399.  .        ,  ■> 

Contributory  negligent*  see  infra 
»  1520-1623.  • 

69.  See  generally  Trial  [38  Ore 
1611].  '    , 

TO.  Ind. — Richmond,  etc.,  R.  Co.  v. 
Beverly.  43  Ind.  A.  105,  84  NE  558,- 
85  NE  721. 

Md. — Baltimore,  etc,  R.  Co.  vj 
Carr,  71  Md.  186.  17  A  1052. 

Mich. — Cottrell  v.  Michigan  United 
Tract.  Co..  184  Mich.  221.  150  NW 
867. 

Pa. — Pennsylvania  R  Co.  v.  Books, 
57    Pa.    889,    98    AmD   229;    Pesinsyl- 


R.  Co.  v.  Stewart; 
l.SW  355;,  Norfolk.! 
-hfleld.  105  .Va..  869, 
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of  fact  are  ordinarily  to  be  determined  by  the  jury 
under  proper  instructions  from  the  court.71 

[»  1454]  (b)  As  Determined  by  the  Evidence. 
Where  there  is  sufficient  evidence  on  which  the 
jury  might  justifiably  find  the  existence  or  the  non- 
existence of  material  facts  in  issue,  and  the  evi- 


dence is  conflicting  or  of  such  a  character  that 
different  conclusions  as  to  such  facts  might  be  rea- 
sonably drawn  therefrom,"  the  issues  should  be  sub- 
mitted to, the  jury  for  determination,  as  the  weight 
of  the  evidence  and  the  credibility  of  the  witnesses 
are  matters  for  determination  by  the  jury;7*  and  in 


vanla  R.  Co.  v.  Allen,  53  Pa.  276. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Head, 
(A.)  15  SW  504. 

Wis. — Abbot  v.  Tolllver,  71  Wis. 
64,  35  NW  622. 

[a]  Construction  of  contract, — In 
an  action  for  the  death  of  an  express 
messenger,  due  to  negligence  of  de- 
fendant over  whose  lines  the  express 
company  operated,  whether  dece- 
dents  contract  with  the  express 
company  contemplated  services  as  an 
express  messenger  was  a  question  of 
law,  and  not  of  fact.  Cottrell  v. 
Michigan  United  Tract.  Co.,  184  Mich. 
221,  150  NW  857. 

lb]  Bule  for  estimating  damages. 
— The  rule  by  which  damages  are  to 
be  estimated  Is,  as  a  general  prin- 
ciple, a  question  of  law  to  be  de- 
cided by  the  court,  that  Is  to  say, 
the  court  must  decide,  and  instruct 
the  Jury  In  respect  to  what  elements 
and  within  what  limits  damages  may 
be  estimated  in  the  particular  action. 
An  instruction  that  leaves  the  whole 
question  of  damages  to  the  discre- 
tion of  the  jury  without  any  rule  to 
guide  them  is  erroneous.  Baltimore, 
etc,  R.  Co.  v.  Carr,  71  Md.  135,  17 
A  1052;  Pennsylvania  R.  Co.  v. 
Books,  87  Pa.  339.  98  AmD  229:  Penn- 
sylvania R.  Co.  v.  Allen,  53  Pa.  276; 
Clulf.  etc..  R.  Co.  v.  Head.  (Tex.  A) 
15  SW  604;  Abbot  v.  Tolllver,  71 
Wis.  64,  36  NW  622. 
_  71.  Kan. — James  v.  Chicago,  etc., 
R.  Co..  81  Kan.  23,  105  P  40. 

Ky. — Samuels  v.  Louisville  R.  Co., 
151Ky.  90,  151  SW  37. 

N.  T.— Duffy  v.  Long  Island  R. 
Co.,   167  App.  Div.   626,   153   NYS   48. 

Okl. — Lane  v.  Choctaw,  etc.,  R.  Co., 
19  Okl.  324,  91  P  883. 

S.  C. — Zemp  v.  Wilmington,  etc., 
R.  Co.,  43  S.  C.  L.  84,  64  AmD  763. 

fa]  Whether  rales  were  posted 
warning  passengers  not  to  ride  in 
baggage  cars  Is  a  question  for  the 
jury  and  not  for  the  court.  Lane  v. 
Choctaw  etc.,  R.  Co.,  19  Okl.  324.  91 
P  883. 

T2.  TJ.  S. — Washington  City,  etc., 
R,  Co.  v.  Svedborg.  194  U.  S.  201,  24 


8Ct  656,  48  L.  ed.  935  [art  20  App. 
<D.  Cj  6433;  Central  Vermont  R. 
Co.  v.  Cauble,  228  Fed.  876,  148  CCA 
274;  Lee  v.  Kansas  City  Southern  R. 
Co.,  220  Fed.  863,  136  CCA  493;  Gold- 
stein v.  Scran  ton  R.  Co.,  209  Fed.  145, 
126  CCA  93;  Mahoning  Valley  R.  Co. 
v.  OHara,  196  Fed.  94?,  116  CCA  495; 
St.  Louis  Southwestern  R.  Co.  v. 
Wainwrlght.  153  Fed.  624.  82  CCA  16. 

Cal. — Froeming  v.  Stockton  Elec- 
tric R.  Co.,  171  Cal.  401.  153  P  712. 

Del.-r-MacFeat  v.  Philadelphia,  etc., 
R.  Co.,  21  Del.  52,  62  A  898. 

Ind. — Indianapolis  Southern  R.  Co. 
v..  Wall.  54  Ind.  A.  48,  101  NE  680; 
New.  York,  etc.,  R.  Co.  v.  Callahan, 
40  Ind.  A.  223.   81  NE  670. 

Iowa. — Sandqulst  v.  Ft.  Dodge,  etc., 
R.  Co..  159  Iowa  194,  140  NW  394. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Lauhorn,  159  Ky.  825.  167  SW  132 
{whether  the  station  was  a  flag  sta- 
tion or  one  at  which  the  train  regu- 
larly stopped);  Louisville,  etc.,  R. 
Co.  v.  Grimes.  150  Ky.  219,  160  SW 
846;  Louisville  R.  Co.  v.  Steublng, 
143  Ky.  364.  136  SW  634;  Illinois 
Cent  R.  Co.  v.  Gunterman,  135  Kv. 
438,  122  SW  614;  Louisville,  etc..  R. 
Co.  v.  Deason,  96  SW  1115.  29  KyL 
1259;  Louisville,  etc.,  R.  Co.  v.  Rey- 
nolds, 71  SW  516,  24  KyL  1402. 

Mass. — O'Day  v.  Boston  El.  R.  Co., 
218  Mass.  515.  106  NE  144;  Dewey  v. 
Boston  El.  R.  Co..  217  Mass.  699.  105 
NE  366;  Holliday  v.  Boston  El.  R. 
Co..  214  Mass.  424,  101  NE  1073; 
Lauchtamacher  v.  Boston  El.  R.  Co  , 
214  Mass.  103.  100  NE  1068;  Heb- 
blethwalte  v.   Old  Colony  St.  R.  Co., 


192  Mass.  296.  78  NE  477:  Farnon  v. 
Boston,  etc.,  R.  Co.,  180  Mass.  212,  62 
NE   254. 

Mich. — Chisholm  v.  Ann  Arbor  R. 
Co.,  187  Mich.  214,  153  NW  818; 
.Vultee  v.  Saginaw-Bay  City  R.  Co., 
186  Mich.  623,  152  NW  980;  Dorrance 
v.  Michigan  United  R.  Co.,  176  Mich. 
198,  141  NW  697,  AnnCasl915A  763; 
Van  Oman  v.  Lake  Shore,  etc.,  R. 
Co.,  152  Mich.  185,  115  NW  968. 

Minn. — Barnett  v.  Minneapolis,  etc., 
R.  Co..  123  Minn.  153.  143  NW  263, 
48  LRANS  262;  Campbell  v.  Duluth. 
etc..  R.  Co.,  107  Minn.  368,  120  NW 
375,   22  LRANS   190. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Bishop, 
108  Miss.  166,  66  S  425. 

Mo.— Hatchett  v.  St.  Louis  United 
R.  Co.,  175  SW  878;  Benjamin  v. 
Metropolitan  St.  R.  Co.,  246  Mo.  598, 
161  SW  91;  Cobb  v.  Lindell  R.  Co., 
149  Mo.  135,  50  SW  310;  Thomure  v. 
St.  Louis,  etc.,  R.  Co.,  191  Mo.  A 
640,  177  SW  708;  Adams  v.  Metro- 
politan St.  R.  Co.,  174  Mo.  A.  5,  160 
SW  38;  Vessels  v.  Metropolitan  St. 
R.  Co..  129  Mo.  A.  708.  108  SW  678; 
Bussell  v.  Quincy,  etc.,  R.  Co..  125 
Mo.  A.  441,  102  SW  613;  Bond  v. 
Chicago,  etc.,  R.  Co.,  122  Mo.  A.  207, 
99  SW  30^Green  v.  Missouri,  etc..  R. 
Co.,   121  Mo.  A.  720,  97  SW  646. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co.,  46  Mont  106,  122  P  280. 

N.  J. — Rivers  v.  Pennsylvania  R. 
Co..  83  N.  J.  L.  613,  83  A  883  [rev 
80  N.  J.  L.  217.  76' A  456]. 

N.  Y  —  Middleton  v.  Whltridge,  213 
N.  Y.  499,  108  NE  192  [rev  166  App. 
Div.  164,  141  NYS  104];  Reschke  v. 
Syracuse,  etc.,  R.  Co.,  155  App.  Div. 
48,  139  NYS  556  [aff  211  N.  Y.  602 
mem.  105  NE  1097  mem];  Johnson  v. 
Brooklyn  Heights  R.  Co.,  133  App. 
Div.  252,  117' NYS  360;  Goller  v. 
Fonda,  etc.,  R.  Co.,  110  App.  Div.  620. 
96  NYS  483;  Mettlestadt  v.  Ninth 
Ave.  R.  Co.,  27  -N.  Y.  Super.  877; 
Hourney  v.  Brooklyn  City  R.  Co.,  7 
NYS  602  [aff  130  N.  Y.  641  mem.  29 
NE  1033  mem];  McSwyny  v.  Broad- 
way, etc.,  R.  Co..  7  NYS  456. 

N.  C. — Smith  v.  North  Carolina  R. 
Co..  147  N.  C.  448.  61  SE  266.  17  LIU 
NS  179;  Briggs  v.  Durham  Tract. 
Co.,  147  N.  CT  389.  61  SE  373:  Wal- 
lace v.  Western  North  Carolina  R. 
Co..   101    N.  C.  454,   (  SB  166. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Fitts.  40  Okl.  686,  140  P  144,  LRA 
1916C  848. 

Or. — Devroe  v.  Portland  R.,  etc., 
Co..  64  Or.  647.  131  P  304. 

Pa. — Gelger  v.  Pittsburgh  R.  Co., 
247  Pa.  287,  93  A  342;  Warren  v. 
Pittsburgh,  etc.,  R.  Co.,  243  Pa.  15, 
89  A  828:  Thomas  v.  Altoona,  etc.. 
Electric  R.  Co.,  236  Pa.  365,  81  A 
846;  Jones  v.  Pennsylvania  Co.,  60 
Pa.  Super.  436;  Fleming  v.  Southern 
Pa.  Tract  Co.,  69  Pa.  Super.  606; 
Becker  v.  Buffalo,  tftc.  Tract  Co.,  62 
Pa.  Super.  93. 

S.  C. — Jernigan  v.  Atlantic  Coast 
Line  R.  Co.,  102  S.  C.  62,  86  SE  198; 
Cunningham  v.  Columbia,  etc.,  R.  Co.. 
96  S.  C.  466,  81  SE  160;  Slngletary 
v.  Seaboard  Air  Line  R.  Co.,  88  S.  C. 
566,  71  SE  57;  Talbert  v.  Charleston, 
etc..  R  Co..  72  S.  C.  137.  51  SE  564; 
Cooper  v.  Georgia,  etc.,  R.  Co.,  61 
S.  C.    346.   39   SE  643. 

Tex. — St  Louis  Southwestern  R. 
Co.  v.  Johnson.  100  Tex.  237.  97  SW 
1039;  Trinity,  etc..  R.  Co.  v.  Smith. 
(Civ.  A.)  166  SW  361;  San  Antonio, 
etc.,  R.  Co.  v.  Trigo,  49  Tex.  Civ.  A. 
523.  108  SW  1193:  Houston,  etc.,  R. 
Co.  v.  Johnson,  (Civ.  A.)  103  SW  289; 
San  Antonio,  etc..  R.  Co.  v.  Trigo, 
(Civ.  A.)  101  SW  264;  Ft  Worth,  etc.. 
R  Co.  v.  Jones.  38  Tex.  Civ.  A  129, 
85   SW  37. 

Wash. — Johnson      v.      Washington 


Water  Power  Co..  62  Wash.  619,  114 
P  463. 

la]  aTvldenee  held  sufficient  to  jre- 
aalre  submission  of  the  oaae  to  the 
Jitty.— (1)  For  the  death  of  a  passen- 
ger while  awaiting  transportation  at  a 
station.  MacFeat  v.  Philadelphia,  etc 
R.  Co.,  21  Del.  62,  62  A  898.  (2) 
For  the  death  of  a  mall  clerk.  Cox 
v.  High  Point,  etc.,  R.  Co..  147  N.  C. 
353,  61  SE  183.  (3)  For  injuries  sus- 
tained In  alighting  from  a  train  on 
the  side  opposite  the  platform. 
Louisville,  etc.,  R.  Co.  v.  Payne,  104 
SW  752.  81  KyL  1173.  (4)  For  in- 
jury to  a  passenger  In  charge  of  a 
shipment  of  stock.  Ralph  v.  Chi- 
cago, etc.,  R.  Co.,  216  Fed.  744,  132 
CCA  654.  (5)  For  the  death  of  a 
passenger  thrown  from  a  street  car. 
Hatchett  v.  St.  Louis  United  R.  Co.. 
(Mo.)   175  SW  878. 

[b]  Where  plaintiff's  evidence 
makes  oat  a  prime,  fade  eaae  the 
court  may  properly  refuse  to  take 
the  case  from  the  jury,  where  such 
evidence  is  rebutted  by  that  of  the 
carrier.  St.  Louis,  etc,  R.  Co.  ▼. 
Fitts.  40  Okl.  685.  140  P  144.  LRA 
1916C  348. 

[c]  Plaintiff's  erldeaoe  of  sub- 
stantial eharaoter. — (1)  The  court 
need  not  direct  the  jury  to  And  for 
a  street  railroad  company,  in  an  ac- 
tion to  recover  damages  for  the  In- 
juries sustained  by  a  passenger  In 
alighting  from  one  of  its  cars,  where 
there  was  evidence  on  behalf  of 
plaintiff  of  a  substantial  character, 
bearing  on  the  general  issue  as  to 
the  carrier's  negligence.  Washing- 
ton City,  etc.,  R.  Co.  v.  Svedborg, 
194  U.  8.  201,  24  SCt  656.  46  L.  ed. 
936  [aff  20  App.  (D.  C.)  542].  (2) 
The  case  is  one  for  the  Jury  where 
there  is  substantial  evidence  that 
plaintiff  was  injured  and  sufficient 
evidence  to  support  a  verdict  In  his 
favor,  although  there  is  evidence  to 
the  contrary.  Lee  v.  Kansas  City 
Southern  R  Co.,  220  Fed.  863,  136 
CCA  493. 

Td]  Construction  of  engineer's 
orders*— Where  orders  given  to  the 
engineer  of  a  train,  when  read  In 
connection  with  the  rules  and  usages 
of  the  company,  are  ambiguous,  the 
question  whether  the  engineer  placed 
a  proper  construction  on  them  Is  one 
of  fact  in  an  action  for  Injuries  to 
a  passenger.  Wlllard  v.  Iowa  Cent 
R.  Co.,  108  Minn.   304.  122  NW  169. 

[e]  Temporary  violation  of  rale 
of  carrier*— Although  a  rule  of  an 
elevated  railroad  company  which  for- 
bids passengers  to  stand  between  the 
seats  except  In  emergencies  exists, 
the  circumstances  may  be  such  as  to 
render  Immediate  enforcement  of  the 
rule  so  dangerous  as  to  make  It  a 
question  for  the  jury  whether  its 
temporary  violation  should  be  al- 
lowed. Dewey  v.  Boston  El.  R.  Co., 
217  Mass.   599.  105  NE  366. 

[f]  Plaintiff's  witness  testifying 
adversely  to  him  On  •conflicting 
evidence,  In  an  action  for  the  wrong- 
ful death  of  a  street  car  passenger, 
the  question  of  recovery  is  for  the 
jury,  although  one  of  plaintiff's  wit- 
nesses on  cross-examination  testi- 
fies adversely  to  him  on  matters  out- 
side the  direct  examination.  Froem- 
ing v.  Stockton  Electric  R.  Co..  171 
Cal.   401,   153   P   712. 

78.  I/usby  v.  Atchison,  etc,  R 
Co.,  41  Fed.  181;  Herr  v.  Chicago, 
etc..  R.  Co..  189  111.  A.  606;  Hanes 
v.  Illinois  Cent  R.  Co.,  165  111.  A. 
207;  St  Louis,  etc.,  R.  Co.  v.  Fitts. 
40  Okl.  685.  140  P  144.  LRA  1916C 
348.  See  also  Trial  [38  Cyc  1516  et 
seq]. 

[a]  Thus,  where  plaintiff  testlfles 
that  the  Injury  for  which  he  Is  suing 
occurred  as  defendant's  train  was  ajv- 
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such  a  case  it  is  error  for  the  court  to  take  the 
ease  from  the  jury  by  nonsuit,  dismissal,  direction 
of  a  verdict,  or  peremptory  instruction.74  But 
where  there  is  no  evidence  on  an  issue  of  fact,75 
or  where  the  evidence  is  legally  insufficient  to  sus- 
tain a  finding  as  to  such  fact,79  or  is  undisputed  and 
of  such  a  character  that  only  one  inference  can  rea- 
sonably be  drawn  therefrom,77  the  question  becomes' 
one  for  the  determination  of  the  court  as  a  matter  of 
law  and  should  not  be  submitted  to  the  jury;78  and 

proaching  a  station,  a  verdict  In  his 
favor  will  not  be  set  aside  on  ac- 
count of  the  strength  of  defendant's 
evidence  that  the  Injury  occurred  as 
they  were  preparing  to  leave  and  not 
as  they  approached  the  station,  as 
the>  weight  of  the  evidence  and  credi- 
bility of  the  witnesses  are  for  the 
Jury.  Lusby  v.  Atchison,  etc.,  R.  Co., 
41    Fed.   181. 

74.  tj.  S. — Ralph  v.  Chicago,  etc., 
R.  Co.,  216  Fed.  744,  112  CCA  654; 
Patterson  v.  Jacksonville  Tract.  Co., 
21S  Fed.  289.  ISO  CCA  13. 

D.  a— Blatcher  v.  Philadelphia, 
etc..  R.  Co.,  11  App.  386. 

111. — Chicago  City  R.  Co.  v.  Henry, 
218    111.    82,   76   NB  758. 

Kan. — Hanson  v.  Chicago,  etc.,  R. 
Co.,  83  Kan.  663,  112  P  162,  31  LRA 
NS   624. 

Me. — Berry  v.  Atlantic  R  Co.,  109 
Me.  830,  84  A  740. 

Miss. — Hill  v.  Jackson  Light,  etc., 
R.  Co..  110  Miss.  388,  70  S  401. 

Mo.— Bobbitt  v.  St  Louis  United  R. 
Co.,  169  Mo.  A  424.  153  SW  70. 

S.  C. — McJlmpsey  v.  Carolina  Dlv. 
Southern  R.  Co..  89  S.  C.  122,  71 
BE  42. 

Tex. — St  Louis  Southwestern  R 
Co.  v.  McNatt   (Civ.  A.)   166  SW  89. 

fa]    ApuUeavtloaa     of     rale. — (l) 

Where  a  street  car  passenger's  testi- 
mony is  contradictory  as  to  whether 
the  accident  occurred  as  alleged  or 
In  some  other  way,  It  Is  a  question 
for  the  Jury  which  version  is  correct, 
and  the  direction  of  a  verdict  for  de- 
fendant on  the  ground  of  variance  is 
Improper.  Bobbitt  v  St  Louis  United 
R.  Co.,  169  Mo.  A.  424,  153  SW  70. 
(2)  Where  plaintiff's  testimony  as  to 
the  manner  in  which  he  was  in- 
jured while  attempting  to  board  a 
street  car  Is  Improbable,  and  de- 
fendant's evidence  tends  to  show 
that  he  was  Injured  on  a  different 
day  and  In  an  entirely  different  man- 
ner. It  is  error  to  take  the  case  from 
the  Jury.  Chicago  City  R.  Co.  v. 
Henry,  218  111.  92,  76  NB  758.  (8) 
Where  plaintiff  establishes  the  fact 
that  she  was  Injured  while  a  pas- 
senger on  defendant's  car  and  while 
exercising  due  care,  It  devolves  on 
defendant  to  show  that  the  Injury 
was  unavoidable  by  human  fore- 
night,  and  a  verdict  should  not  be 
directed  for  the  failure  of  plaintiff 
to  show  that  defendant  owned  and 
operated  the  car  which  collided  with 
the  one  on  which  plaintiff  was  riding. 
Patterson  v.  Jacksonville  Tract  Co., 
218  Fed.   289,   130  CCA  13. 

75.  Konlecsny  v.  Detroit,  etc.,  R. 
Co.,  164  Mich.  66,  128  NW  1096. 

[a]  Street  of  employee  having 
drunk  liquor.— Where,  in  an  action 
against  a  railroad  for  the  death  of  a 
passenger  through  the  alleged  negli- 
gence of  defendant's  engineer  In  run- 
ning his  train  Into  a  forest  Are,  there 
was  no  evidence  that  the  engineer's 

iudgment  was  In  any  way  affected 
>y  liquor,  or  that  It  had  anything  to 
do  with  his  conduct  or  ability 
Intelligently  to  comprehend  his 
dangers,  the  court  properly  refused 
to  submit  the  question  of  the  effect 
on  him  and  his  crew  of  having  drunk 
liquor.  Konlecsny  v.  Detroit,  etc., 
R.  Co.,  164  Mich.  66,  128  NW  1096. 

78.  U.  S. — Detroit,  etc.,  R.  Co.  v. 
Ely,  208  Fed.  873,  126  CCA  31;  Penn- 
sylvania R.  Co.  v.  McCaffrey,  149 
Fed.  404.  79  CCA  224. 

Mass. — Hooper  v.  Bay  State  St. 
R.  Co..  218  Mass.  251,  105  NB  892; 
Winship  v.  New  York,  etc.,  R.  Co., 
170  Mass.  464.  49  NB  647. 

Minn. — Powers  v.  Chicago,  etc.,  R. 
Co.,  108  Minn.  319,  121   NW  897. 


Oh. — Henry  v.  Cincinnati,  etc.,  R. 
Co..  23  Oh.  dlr.  Ct.  N.  S.  40. 

Pa — Mott  v.  Pennsylvania  R.  Co., 
246  Pa.  166,  91  A  245. 

Tex. — San  Antonio  Tract.  Co.  v. 
Hausklns,   (Civ.  A.j    148  SW  1100. 

77.  Southern  R.  Co.  v.  Norwood,  186 
Ala.  49,  64  S  604;  Keeney  v.  Delaware, 
etc.,  R.  Co..  87  N.  J.  L  505,  94  A  604. 

78.  Price  v.  St.  Louis  Transit  Co., 
125  Mo.  67.  102  SW  626. 

78.  U.  S. — Pennsylvania  R.  Co.  v. 
McCaffrey.  149  Fed.  404,  79  CCA  224. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Stokes.  166  Ky.  142,  179  SW  47. 

Nebr. — Painter  v.  Chicago,  etc.,  R. 
Co.,  93  Nebr.  419,  140  NW187. 

N.  J. — Keeney  v.  Delaware,  etc.,  R. 
Co.,  87  N.  J.  L.   506,  94  A   604. 

N.  T. — Daly  v.  New  Jersey  Central 
R.  Co..  38  App.  Dlv.  632.  57  NYS  44. 

Pa.— ^Robinson  v.  Pennsylvania  R. 
Co.,  246  Pa.  677,  92  A  746  (nonsuit); 
Sheets  v.  Sunbury,  eta,  R  Co.,  237 
Pa.  163,  85  A  92;  Green  v.  Pittsburg, 
etc.,  St.  R.  Co..  219  Pa  241,  68  A  675; 
Thomas  v.  Philadelphia,  etc.,  R.  Co., 
148  Pa  180.  23  A  989,  16  LRA  416 
[dist  Pennsylvania  R.  Co.  v.  Mac- 
Klnnel,  124  Pa.  462,  17  A  14,  10 
AmSR  601,  -2  LRA  820]. 

80.  U.  S. — Northern  Pac  R  Co. 
v.  Marlnovich,  189  Fed.  328,  111  CCA 
60;  Chesapeake,  etc.  R  Co.  v.  King, 
99  Fed.  251,  40  CCA  432,  49  LRA 
102;  Alabama  Great  Southern  R  Co. 
v.   Cogglns,   88   Fed.    456,    32   CCA   1. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Bell,  187  Ala.  641,  65  S  835;  Louis- 
ville, etc.,  R.  Co.  v.  Glascow,  179 
Ala.  251,  60  S  103;  Alabama  City,  etc., 
R.  Co.  v.  Bates,  155  Ala  347,  46  S 
776;  Ball  v.  Mobile  Light,  etc.,  Co., 
146  Ala.  309,  39  S  584,  119  AmSR  32, 
9  AnnCas  962.. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Coy, 
168  SW  1109;  St.  Louis,  etc,  R  Co.  v. 
Laurence,   106  Ark.   644,   153  SW  799. 

111. — Chicago  Union  Tract.  Co.  v. 
Rosenthal,  217  111.  458.  75  NB  578 
[aff  118  111.  A.  278];  Chicago  Ter- 
minal Transfer  R.  Co.  v.  Gruss,  200 
III.  195,  65  NB  693  [aff  102  111.  A. 
4391;  Chicago.  Terminal  Transfer  Co. 
v.  Kotoski,  199  111.  383,  65  NB  360 
[aff  101  111.  A  300]:  Lake  Shore,  etc., 
R-Co.  v.  Brown.  123  111.  162,  14  NE 
197,  6  AmSR  610;  Carroll  v.  Chicago 
City  R.  Co..  180  111.  A.  309;  Rice  v. 
Illinois   Cent.    R.  Co.,    22   111.   A.   643. 

Ind. —  Indianapolis  Southern  R  Co. 
v.  Tucker,  51  Ind.  A  480,  98  NB  431. 

Iowa. — Ramm  v.  Minneapolis,  etc., 
R.  Co.,  94  Iowa  296,  62  NW  751  (per- 
son riding  on   freight   train). 

Mass.— barter  v.  Boston,  etc.,  St. 
R.  Co.,  205  Mass.  21,  91  NB  142  (per- 
son attempting  to  board  car);  Dugan 
v.  Blue  Hill  St.  R.  Co.      " 


,193  Mass.  431. 
79  NB  748;  Inness  v.  Boston,  etc.,  R 
Co.,   168  Mass.   433,  47   NB  193. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Bishop, 
108  Miss.  166.  66  S  425,  67  S  490;  St. 
Louis,  etc.,  R.  Co.  v.  Sanderson.  99 
Miss.   148.  64  S  886,  46  LRANS  362. 

Mo. — Anderson  v.  Missouri  Pac.  R. 
Co.,  196  Mo.  442,  93  SW  394,  113 
AmSR  748;  Lindsay  v.  St.  Louis,  etc., 
R.  Co..  (A.)  178  SW  276;  Cathey  v. 
St  Louis,  etc.,  R.  Co.,  149  Mo.  A.  134, 
130  SW  130. 

N.  J.— Atlantic  City  R  Co.  v.  Kle- 
fer.   75  N,  J.  L.   54.  66  A  930. 

N.  Y. — Kramer  v.  Brooklyn  Heights 
R.  Co.,  114  App.  Dlv.  804,  100  NYS 
276  [rev  on  other  grounds  190  N.  Y. 
310,  83  NB  351;  West  v.  New  York 
Cent.  etc..  R.  Co.,  55  App.  Dlv.  464, 
67  NYS  104  (riding  on  freight  train); 
Sexton  v.  Metropolitan  St.  R.  Co..  40 
App.  Dlv.  26,  67  NYS  677;  O'Dell  v. 
New  York  Cent,  etc.,  R  Co.,  18  App. 
Dlv.    12,   45   NYS   464    [aff   162   N.   Y. 


the  court  should  dispose  of  it  without  the  interven- 
tion of  a  jury,  as  by  dismissal  or  nonsuit,  by  sustain- 
ing a  demurrer  to  the  evidence,  or  by  directing  a 
verdict.7* 

[i  1455]  (2)  Existence  of  Relation  of  Carrier  and 
Passenger.  It  is  ordinarily  a  question  for  the  jury 
as  to  whether  the  relation  of  carrier  and  passenger 
existed  between  defendant  and  the  person  injured, 
*at  the  time  of  the  injury,80  unless  the  evidence  is 
insufficient  to  be  submitted,  or  is  undisputed  and 

625  mem,  57  NB  1119  mem]. 

Pa — Gelger  v.  Pittsburgh  R  Co., 
247  Pa.  287.  93  A  342;  Goehrlng  v. 
Beaver  Valley  Tract  Co.,  222  Pa. 
600,  72  A  269  (private  policeman  on 
car  at  request  of  conductor);  Wilkes 
v.   Buffalo,  etc,  R  Co.,  216  Pa  856, 

65  A  787. 
Tex. — Missouri,  etc,  R  Co.  v.  Huff, 

98  Tex.  110.  81  SW  525  [rev  (Civ.  A.) 
78  SW  249]  (riding  on  freight  train 
under  agreement  with  brakeman); 
Mills  v.  Missouri,  etc.,  R.  Co.,  94  Tex. 
242,  59  SW  874,  55  LRA  497  [rev 
(Civ.  A)  57  SW  291];  Chicago,  etc, 
R.  Co.  v.  Sears,  (Civ.  A.)  ISO  SW 
1019;  St  Louis  Southwestern  R  Co. 
v.  Fowler,    (Civ.  A.)   93  SW  484. 

Va — Southern  R.  Co.  v.  Grubbe, 
115  Va  876.  80  SB  749.  • 

Wash. — Dunn  v.  Puget  Sound 
Tract,  etc.,  Co.,  89  Wash.  36,  158  P 
1069;  Conner  v.   Seattle,  etc,  R.  Co., 

66  Wash.  310,  105  P  634,  134  AmSR 
1110,  25  LRANS  980;  Bugge  v.  Seattle 
Electric  Co..  54  Wash.  483,  103  P  824; 
Harris  v.  Puget  Sound  Electric  R 
Co..  52  Wash.  298.  299.  100  P  841. 

W.  Va — Layne  v.  Chesapeake,  etc, 
R  Co.,  68  W.  Va  218,  69  SB  700,  81 
LRANS  414. 

Wis. — Ferguson  v.  Truax,  186  Wis. 
637.  118  NW  251. 

Bng. —  Great  Northern  R  Co.-  v. 
Harrison,  10  Bxch.  376,  156  Reprint 
489   (question  of  fraudulent  Intent). 

[a]  Whether  relation  had  arisen, — 

(1)  Proof  that  plaintiff,  with  a  bona 
nde  Intention  of  becoming  a  passen- 
ger, went  to  the  flag  station  of  de- 
fendant railroad  company  makes  .it 
a  question  for  the  Jury  whether  that 
relation  arose.  Louisville,  etc,  R 
Co.  v.  Glascow,  179  Ala  251,  60  S  103. 

(2)  Where  It  appeared  that  plain- 
tiff's Intestate  went  to  the  city  dally, 
and  that  he  stepped  on  the  platform 
of  defendant's  train  after  having 
stated  that  he  Intended  to  take  the 
train  for  the  city,  when  he  was  killed 
by  a  collision,  it  was  a  question  for 
the  Jury  whether  he  was  a  passenger, 
although  there  was  no  proof  that  he 
had  a  ticket  or  the  money  to  pay 
for  one.  Inness  v.  Boston,  etc,  R 
Co.,  168  Mass.  433,  47  NB  193. 

[b]  Whether  relation  had  termi- 
nated*—(l)  Whether  a  passenger, 
proceeding-  to  leave  the  premises  of 
the  carrier,  returned  thereto  in  good 
faith,  and  the  purpose  of  his  return 
as  bearing  on  the  question  -  as  to 
whether  the  relation  of  carrier  and 
passenger  had  terminated,  are  ques- 
tions of  fact  for  the  Jury,  In  an  action 
by  tho  passenger  against  the  carrier 
for  an  assault  on  him  on  his  return 
to  the  premises  by  an  agent  of  the 
carrier.  Layne  v.  Chesapeake,  etc, 
R.  Co.,  68  W.  Va  218,  69  SB  700, 
31  LRANS  414.  (2)  Whether  a 
passenger  alighting  In  the  usual 
place  near  a  station,  and  who  was 
struck  by  the  train  while  on  the  only 
practicable  route  to  the  station,  was 
entitled  to  the  care  due  a  passenger 
or  merely  to  that  due  a  trespasser, 
Is  a  question  for  the  Jury,  where  the 
evidence  is  conflicting  as  to  whether 
he  was  going  to  the  station  for  the 
purpose  of  receiving  a  telegram,  or 
was  merely  loitering  on  the  tracks. 
Alabama  Great  Southern  R  Co.  v. 
Cogglns,  88  Fed.  465,  82  CCA  1.  (3) 
Where  a  passenger  is  necessarily 
hindered  or  delayed  In  leaving  the 
carrier's  premises,  the  question 
whether  he  has  failed  to  depart 
within  a  reasonable  time,  so  as  to 
terminate  the  relation  of  carrier  and 
passenger.  Is  one  of  fact  for  the  Jury. 
Layne   v.    Chesapeake,   etc.,    R   Co., 
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such  that  but  one  conclusion  can  be  reasonably 
drawn  therefrom,  in  which  case  the  court  alone  may- 
dispose  of  the  question.81 

[4  1456]  (3)  Negligence  in  General.82  In  accord- 
ance with  the  above  rules,88  the  question  of  the  car- 
rier's negligence  with  respect  to  the  injury  sustained 


by  the  passenger  is  one  of  fact  for  the  jury  and 
should  be  submitted  to  them,  where  there  is  sufficient 
evidence  to  go  to  the  jury,  and  it  is  conflicting  or 
such  that  different  conclusions  reasonably  might  be 
drawn  therefrom;84  and  in  such  case  it  is  error  for 
the  court  to  dispose  of  such  question  without  the 


supra.  (4)  Whether  a  person  who 
had  alighted  from  a  standing  train 
at,  a  station  and  was  crossing  the 
tracks  by  a  planked  way  provided 
by  the  company  after  the  train  had 
moved  out  was  still  a  passenger  en- 
titled   to    cross    without    looking    or 

.  listening  is  a  question  of  fact  for  the 
jury,  where  reasonable  men  may  dif- 
fer as  to  whether  he  was  proceeding 

.  to  a  place  of  safety  within  a  reason- 
able time  after  he  had  alighted  from 
the  train.  Atlantic  City  R.  Co.  v. 
Klefer,  75  N.  J.  L.  54,  66  A  930. 

[c]  .  Employee  with  pass. — Whether 
or  not  a  pass  held  by  a  street  rail- 
road employee  was  a  gratuity  or, 
was  issued  as  one  of  the  terms  of  his 
employment,  thereby  making  him  a 
passenger  for  hire,  is  a  question  for 
the  jury.  Dugan  v.  Blue  Hill  St.  R. 
Co.,   193  Mass.  481.  79   NE  748. 

-  [d]  Plsoe  to  ride*— Where  a  ship- 
per of  goods  and  of  live  stock  accom- 
panied them  and  was  entitled  to  ride 
as  a  passenger,  the  question  as  to 
-whether  he  should  ride  in  the  freight 

'  car  or  In  the  caboose.  In  the  absence 
of  a  contract  provision.  Is  for  the  jury. 
Pittsburgh,  etc.,  R.  Co.  v.  Brown, 
178  Ind.   11,  97  NE  145.  98  NE  62B. 

[el  On  elevator. — Whether  plain- 
tiff, Injured  while  a  passenger  on  an 
elevator,  was  at  the  time  on  his  way 
to  visit  a  doctor  in  the  building,  and 

.  whether  he  had  prior  thereto  been 
forbidden  by  agents  of  the  proprietor 

.of  the' elevator  to  ride  thereon,  has 
been  held  a  question  for  the  jury- 
Ferguson  v.  Tfuax,  136  Wis.  637,  118 
NW  251. 

81.  U.  8. — Detroit,  etc.,  R.  Co.  v. 
Ely,  208  Fed.  873,  126  CCA  31. 

111.— O'Donnell  v.  Chicago,  etc.,  R. 
Co..  106  111.  A.  287. 

Nebr. — Painter  v.  Chicago,  eta,  R. 
Co..   93   Nebr.  419,  140  NW  787. 

Or.— Richardson  v.,  Portland  R., 
etc,  Co.,  70  Or.  330.  141  P  749. 

Te*. — Grahn  v.  International,  etc., 
R.  Co.,  100  Tex.  27,  93  SW  104,  123 
AmSR  767,  5  LRANS  1025. 

/  Utah.-*-Schuyler  v.  Southern  Pac. 
Co.,  37  Utah  681,  109  P  458  [reh  den 
37  Utah  612,  109  P  1025]. 

Wis. — McBride  v.  Milwaukee  Elec- 
tric R,  etc.,  Co.,  148  Wis.  17,  133 
NW  1111. 

[a]     Bvldenoe     bald     lnsuffieleati 

i  (1)  To  require  the  submission  to  the 
Jury  of  the  question  whether  plain- 
tiff lost  her  status  as  a  passenger  by 
'a.  fraudulent  attempt  and  intent  to 
evade  payment  of  fare.     Detroit,  etc., 

•'.  R.  Oo.  V.  Ely,  208  Fed.   873,  126  CCA 

i  81.     .(2)   To  show   that   the  deceased 

.•  was  a  passenger  on  defendant's  car; 
in  an  action  against  a  railroad  com- 

i  pany  for  the  wrongful  death  of  a 
railroad  mail  clerk,  and  hence  a 
direction    of    a    verdict    for   defend- 

■.  ant  was'  proper.  Gemmlll  v.  Illinois 
Cent.   R  Co.,   186  111.  A.   124. 

[fr]  Knowledge  that  passenger 
was  riding  on  free  pass., — Where 
plaintiff's  decedent,   an   employee   ol! 

•  defendant  carrier,  having  a  free  pass, 

i  entered  defendant's  train,  and  was  re- 
ceived as-  a  passenger  and  permitted 
to  ride,  and  there  was  no  evidence 
that  the  employees  of  the  train  did 

-  not  know  that  decedent  was  riding 
on  a  free  pass,  or  that  they  were 
deceived  as  to  his  status  on  the 
train.  It  Is  not  error  to  fall  to  sub- 
mit to  the  Jury  the  question  as  to 
whether  defendant's  trainmen  knew 
that  decedent  was  riding  on  a  free 
pass  while  not  on  duty.  Schuyler  v. 
Southern  Pac.  Co.,  87  Utah  581,  109  P 
468  [reh  den  37  Utah  612, 109  P  1025]. 

S3.  See  generally  Negligence  [29 
Cyc  627  et  seq]. 

Contributory   negllgenoe   see   infra 
IS  1526-1523. 
■      83.     See  supra  IS  1453,  1454. 


84.  U.  S. — New  York,  etc,  R.  Co. 
v.  Kllby,  233  Fed.  262.  147  CCA 
258;  Chicago,  etc.,  R.  Co.  v.  Eddy,  228 
Fed.  643,  143  CCA  166;  Kansas  City 
Southern  R.  Co.  v.  Clinton,  224  Fed. 
896,  140  CCA  340;  Murphy  v.  Mllford. 
etc.,  St.  R.  Co.,  210  Fed.  137,  128  CCA 
656;  Southern  Pac  Co.  v.  Ward,  208 
Fed.  385,  125  CCA  607;  Harmon  v. 
Fllntham,  196  Fed.  635,  116  CCA  309; 
Norfolk,  etc.,  Terminal  Co.  v.  Rotolo, 
191  Fed.  4,  112  CCA  583;  O'Fleld  v. 
St  Louis,  etc.,  R.  Co..  189  Fed.  721, 
111  CCA  259;  Marbury  v.  Illinois 
Cent.  R.  Co.,  176  Fed.  9,  99  CCA  483; 
North  Jersey  St.  R.  Co.  v.  Purdy,  142 
Fed.  955.  74  CCA  125:  Philadelphia, 
etc.,  R.  Co.  v.  Young,  90  Fed.  709,  83 
CCA  261  (spark  from  passing  engine 
striking  passenger  on  station  plat- 
form in  the  eye);  Delaware,  etc.,  R. 
Co.  v.  Ashley,  67  Fed.  209,  14  CCA 
368;  New  Orleans,  etc.,  R  Co.  v. 
Schneider,  60  Fed.  210,  8  CCA  571. 

Ala.— Southern  R.  Co.  v.  Hayes,  69 
S  641;  Central  of  Georgia  R.  Co.  v. 
Storrs.  169  Ala.  361.  53  S  746;  Bir- 
mingham R.,  etc.,  Co.  v.  Prltchett, 
161  Ala.  480,  49  S  782;  Carleton  v. 
Central  of  Georgia  R.  Co.,  155  Ala. 
326.  46  S  495,  16  AnnCas  445. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Fuqua,  114  Ark.  112,  169  SW  786; 
St.  Louis  Southwestern  R.  Co.  v. 
Jackson,  93  Ark.  119,  124  SW  241. 

Cal. — Maxwell  v.  Fresno  City  R. 
Co.,  4  Cal.  A.  746.  89  F  867;  Knight 
v.  Pacific  Coast  Stage  Co.,  4  Cal. 
Unrep.  Cas.  358,  34  P  868. 

Colo. — Farrier  v.  Colorado  Springs 
Rapid  Transit  R.  Co.,  42  Colo.  331. 
95  P  294.  126  AmSR  158;  Trumbull 
v.  Donahue,  18  Colo.  A.'  460.  72  P 
684  (hand  caught  In  door  opened  and 
closed  by  brakeman). 

Del. — Benson  v.  Wilmington  City 
R.  Co.,  24  Del.  202.  75  A  793. 

D.  C. — Georgetown,  etc.,  R.  Co.  v. 
Smith,  25  App.  269.  5  LRANS  274: 
Washington,  etc.,  R.  Co.  v.  Grant,  11 
App.  107. 

Fla. — Pensacola  Electric  Co.  v. 
Alexander,  58  Fla.  337,  60  S  673. 

Ga. — Bailey  v.  Georgia,  etc,  R.  Co., 
144  Ga.  139.  86  SE  326;  Columbus  R. 
Co.  v.  Asbell,  133  Ga.  573.  66  SE  902; 
McDonald  v.  Savannah  Electric  Co, 
120  Ga.  49,  47  SE  547  (allowing  guard 
rail  to  fall  on  passenger's  hand); 
Central  of  Georgia  R.  Co.  v.  Mc- 
Kenney,  116  Ga.  13,  42  SE  229: 
Florida  Cent,  etc,  R.  Co.  v.  Rudulph, 
113  Ga.  143,  38  SE  328;  Byrd  v. 
Atlanta  Nat.  Bank.  16  Ga.  7,  84 
SE  219;  Macon  R.,  etc.,  Co.  v.  Cas- 
topulon,  11  Ga.  A.  242,  76  SB  15; 
Louisville,  etc.,  R.  Co.  v.  Plunkett,  6 
Ga.  A.  684,  65  SE  695. 

111. — Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169,  60  NE  713  [aff  68  111.  A. 
635];  Carroll  v.  Chicago  City  R.  Co., 
180  111.  A.  309;  Kloepher  v.  Osborne, 
177  111.  A.  384;  Kelly  v.  Chicago,  etc., 
R.  Co.,  175  111.  A.  196;  Shaw  v.  Chi- 
cago, etc.,  R.  Co.,  173  111.  A.  107. 

Ind. — Vlncennes  Tract  Co.  v.  Curry, 
69  Ind.  A.  683,  109  NE  62;  Romlne 
v.  Evansvllle.  etc..  R.  Co..  24  Ind.  A. 
230,  56  NE  245  (catching  passenger's 
finger  In  door). 

Iowa. —  Weber  v.  Chicago,  etc.,  R. 
Co.,  151  NW  852;  Newman  v.  Chicago, 
etc,  R  Co.,  164  Iowa  72,  134  NW 
586;  Burger  v.  -Omaha,  etc.,  R  Co., 
139  Iowa  645,  117  NW  35,  130  AmSR 
343. 

Kan. — Kansas  City  Bl.  R.  Co.  v. 
Groff,  77  Kan.  651.  95  P  394;  Metro- 
politan St.  R.  Co.  v.  Warren,  74  Kan. 
244.  86  P  656.  89  P  666. 

Ky. — Louisville  R.  Co.  v.  Frey,  166 
Ky,  24,  178  SW  1137;  Chicago,  etc.. 
R.  Co.  v.  Rowell.  161  Ky.  813,  151 
SW  950;  Louisville,  etc..  R.  Co.  v. 
Moore,  150  Ky.  692.  160  SW  849; 
Chesapeake,  etc.  R.  Co.  v.  Burke,  147 


Ky.  694,  145  SW  870,  AnnCasl911D 
208;  Louisville  R.  Co.  v.  Mitchell.  1*8 
Ky.  190,  127  SW  770;  Palmer  Trans- 
fer Co.  v.  Smith.  127  Ky.  319.  126  SW 
725,  136  AmSR  295.  29  LRANS   321. 

Mass. — Harrington  v.  Boston  EL 
R.  Co.,  221  Mass.  299.  108  NE  943: 
Wheeler  v.  Boston  El.  R  Co..  229 
Mass.  298.  107  NE  938;  Wakeley  ▼• 
Boston  El.  R  Co..  217  Mass.  488.  165 
NE  436;  Buckley  v.  Boston  El.  R-  Co., 
215  Mass.  50,  102  NE  76;  Luddy  v. 
Old  Colony  St.  R.  Co..  210  Mass. 
293,  96  NE  676;  Eldredge  v.  Boston 
El.  R.  Co.,  203  Mass.  582,  89  NE 
1041;  Powers  v.  Old  Colony  St.  R. 
Co.,  201  Mass.  66,  87  NE  192:  Plnm- 
mer  v.  Boston  Bl.  R.  Co.,  198  Mass. 
499,  84  NE  849;  Magee  v.  New  York. 
etc,  R.  Co.,  195  Mass.  Ill,  80  NE 
689;  Black  v.  New  York,  etc,  R-  Co, 
193  Mass.  448,  79  NE  797,  7  LRANS 
148.   9  AnnCas  485. 

Mich. — Richardson  v.  Detroit,  etc 
R  Co..  176  Mich.  413,  142  NW  812: 
Hennessy  v.  Muskegon  Tract.,  etc, 
Co.,  135  Mich.  29.  9?  NW  36;  Cross 
v.  Detroit  Cltlsens'  St.  R.  Co.,  129 
Mich.  137,  79  NW  11;  Keating  v.  De- 
troit, etc.,  R.  Co.,  104  Mich.  418.  82 
NW  576. 

Minn. — Lacey  v.  Minneapolis  St 
R.  Co.,  118  Minn.  301,  136  NW  878; 
Gaffney  v.  St  Paul  City  R.  Co.,  81 
Minn.    459,   84   NW  804. 

Mo. — Schloemer  v.  St  Louis  Tran- 
sit Co.,  204  Mo.  99,  102  SW  ESS: 
Smith  v.  Chicago,  etc.,  R.  Co..  119 
Mo.  246,  23  SW  784;  MoOre  v.  Metro- 

Eolitan  St.  R.  Co.,  (A.)  180  SW  408; 
>onovan  v.  Kansas  City  EL  R-  Co, 
157  Mo.  A.  649,  138  SW  679:  Ingles 
v.  Metropolitan  St  R.  Co.,  (A.)  129 
SW  493;  Laub  v.  Chicago,  etc,  R- 
Co.-,  118  Mo.  A.  488,  94  SW  650. 

Nebr. — Kadner  v.  Omaha,  etc.  R. 
Co.,  97  Nebr.  678,  151  NW  169;  Cof- 
fey v.  Omaha,  etc.,  R.  Co.,  79  Nebr. 
286.  112  NW  589;  McCarty  v.  Lin- 
coln Tract  Co.,  76  Nebr.  819.  167 
NW  1021;  Chicago,  etc,  R.  Co.  v. 
Troyer,  70  Nebr.  293,  103  NW  480. 
70  Nebr.  287,  97  NW  308:  Omaha, 
etc.,  R.  Co.  v.  Crow,  47  Nebr.  84,  «< 
NW  21. 

N.  J. — Leenlg  v.  New  York  Cent. 
etc.  R.  Co.,  86  N.  J.  L.  691.  93  A  91; 
Trussell  v.  Morris  County  Tract  Co, 
79  N.  J.  L.  538,  77  A  586.  10  LRANS 
161;  Brower  v.  New  Jersey  Public 
Service  Corp.,  74  N.  J.  L.  198.  64  A 
1052;  Gottlob  v.  North  Jersey  St  R. 
Co.,    73   N.   J.   L.   305,   62   A    1003. 

N.  Y.— Wolfklel  v.  Sixth  Ave.  R. 
Co.,  38  N.  Y.  49;  Frledel  v.  Brooklyn 
Heights  R.  Co.,  150  App.  DiV.  304. 
135  NYS  3;  France  v.  New  York 
Cent.,  etc,  R.  Co,  118  Ann.  Div.  551. 
102  NYS  991  [aff  193  N.  Y.  637  mem. 
86  NE  1124  mem];  Wood  v.  New 
York  Cent,  etc,  R.  Co,  109  App. 
Dlv.  770,  96  NYS  419;  Kleffmann  v. 
Dry  Dock,  etc,  R  Co,  104  App.  Dlv. 
416.  93  NYS  741,  16  NYAnnCas  314; 
Berry  v.  Utlca  Belt  Line  St.  R.  Co, 
76  App.  Div.  490,  78  NYS  542;  Web- 
ster v.  Rome,  etc,  R.  Co,  40  Hun 
161  [aff  116  N.  Y.  112,  21  NE  725]; 
Corcoran  v.  New  York  El.  R.  Co,  1* 
Hun  368;  Welller  v.  New  York  City 
R.  Co,  51  Misc.  668.  100  NYS  1011; 
Boland  v.  Pennsylvania  R.  Co,  133 
NYS  1099;  Catalanotto  v.  Coney 
Island,    etc,    R.    Co,    7    NYS    628. 

N.  C. — Barnes  v.  Southern  R.  Co. 
168  N.  C.  667,  84  SE  1030. 

N.  D.— Hall  v.  Northern  Pac  R. 
Co,  16  N.  D.  60,  111  NW  609,  14  Ann 
Cas  960. 

Okl. — St.  Louis,  etc,  R.  Co.  v. 
Walker.  81  Okl.  494,  122  P  492. 

Pa. — Snowden  v.  Philadelphia 
Rapid  Transit  Co..  236  Pa,  62,  84  A 
591;  Tucker  v.  Pittsburg,  etc,  R 
Co,  227  Pa,  66.  75  A  991;  Thomas  v. 
Philadelphia  Rapid  Transit  Co,  111 
Pa.    219,    67    A    207;    Brooks    v.    Phil- 
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intervention  of  the  jury,  as  by  giving  an  affirmative 
charge,  sustaining  a  demurrer  to  the  evidence,  di- 
recting a  verdict  for  defendant,  or  granting  a  non- 
suit.*5 The  question  of  negligence,  however,  should 
not  be  submitted  to  the  jury  -where  the  evidence  on 
that  question  is  legally  insufficient,8*  or  is  undis- 
puted and  is  such  that  but  one  conclusion  can  be 
reasonably  drawn  therefrom  in  regard  to  such  neg- 
ligence;87 but  in*  such  case  the  court  should  of  itself 
dispose  of  the  question,  as  by  granting  a  nonsuit 


adelphla.  etc.,  R.  Co.,  218  Pa.  1,  66 
A  872;  Philadelphia,  etc.,  R.  Co.  v. 
Alvord,  128  Pa.  42,  18  A  391;  Penn- 
sylvania R.  Co.  v.  Peters,  lid  Pa. 
206,  9  A  317;  Oberndorf  v.  Philadel- 
phia, etc.,  R.  Co.,  53  Pa.  Super.  74; 
Renney  v.  Webster,  etc.,  St.  R  Co., 
BO  Pa.  Super.  579;  Rhoads  v.  Corn- 
wall, etc.,  R.  Co.,  48  Pa.  Super.  810.' 
S.  C. — Ladshaw  v.  Southern  R 
Co..  90  S.  C.  462,  73  SE  879;  Dicker- 
son  v.  Columbia,  etc.,  R.  Co.,  88  S.  C. 
223.  70  SE  728;  Holcombe  v.  South- 
ern R  Co.,  66  S.  C.  6,  44  SE  68; 
Carroll  v.  Charleston,  etc.,  R.  Co.,  65 
S.  C.  378.  43  SE  870;  Oliver  v.  Co- 
lumbia, etc.,  R.  Co.,  65  S.  C.  1,  43 
SE  307;  Zerap  v.  Wilmington,  etc., 
R.    Co.,  43   S.  C.   L.   84,   64   AqiD   763. 

Tex. — Trinity,  etc.,  R.  Co.  v.  Mc- 
Donald, (Civ.  A)  160  SW  984-  Texas 
Mexican  R.  Co.  v.  Wilson,  (Civ.  A.) 
136  SW  565;  Missouri,  etc.,  R.  Co.  v. 
Maxwell,  (Civ.  A)  130  SW  722;  Lewis 
v.  Texas,  etc.,  R.  Co.,  (Civ.  A.)  124  SW 
1006;  International,  etc..  R.  Co.  v. 
Doolan,  56  Tex.  Civ.  A.  503,  120  SW 
1118;  Northern  Texas  Tract.  Co.  v. 
Moberly..  (Civ.  A.)  109  SW  483;  St. 
Louis,  etc,  R.  Co.  v.  Neely,  45  Tex. 
Civ.  A.  611.  101  SW  481;  Peck  v. 
Atchison,  etc.,  R.  Co.,  (Civ.  A.)  91 
SW  328. 

Wash. — Davis  v.  Burke,  90  Wash. 
495.  156  P  625;  Harklns  v,  Seattle 
Electric  Co.,  63  Wash.  1841,  101  P 
836:  Pate  v.  Columbia,  etc.,  R.  Co., 
52  Wash.  166,  100  P  324;  Plattor  v. 
Seattle  Electric  Co.,  44  Wash.  408, 
87    P   489. 

Wis. — Hewitt  v.  Southern  Wiscon- 
sin R.  Co.,  159  Wis.  309,  150  NW 
602;  Karr  v.  Milwaukee  Light,  etc., 
Co.,  132  Wis.  662,  113  NW  62,  122 
AmSR    1017,    13    LRANS    283. 

[a]  Where .  plaintiff's  evidence 
makes  oat  %  prima  facie  oase  (1) 
on  the  question  of  defendant's  neg- 
ligence, it  is  sufficient  to  require 
the  submission  of  such  question  to 
the  Jury.  Black  v.  Metropolitan  St. 
R.  Co.,  162  Mo.  A.  90.  144  SW  131; 
Sanson  v.  Philadelphia  Rapid  Tran- 
sit Co.,  239  Pa.  505,  86  A  1069.  (2) 
"Where  there  is  evidence  tending  to 
show  negligence  on  the  part  of  de- 
fendant, although  it  is  not  shown 
to  be  the  proximate  cause  of  the 
Injury  to  the  passenger  on  its  train, 
the  presumption  of  negligence  aris- 
ing from  the  fact  of  the  injury  is 
sufficient  to  take  the  case  to  the 
jury,  with  the  other  testimony. 
Doolittle  v.  Southern  R.  Co.,  62  S. 
C.   130,  40  SE  133. 

_Jb]  Vicious  dog  tied  la  station,— 
"Where  a  person  was  bitten  by  a  vi- 
cious dog  fastened,  in  defendant's 
railroad  station,  it  is  a  question  for 
the  jury,  under  all  the  circum- 
stances, whether  defendant  was  guilty 
of  negligence  in  placing  him  where 
he  was  tied;  and  they  are  to  deter- 
mine the  effect  to  be  given  to  evi- 
dence of  notice  or  of  absence  of  no- 
tice of  his  viciousness.  Trinity, 
etc.,  R.  Co.  v.  O'Brien,  18  Tex.  Civ. 
A.   690,  46  SW  389. 

88.  Ala. — Kansas  City,  etc.,  R. 
Co.  v.  Matthews,  142  Ala.  298,  39  S  207. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Andrews,  140  Ga.  254,  78  SE  925, 
AnnCasl914D  165;  Central  of  Geor- 
gia R.  Co.  v.  McKenney,  116  Ga.  13, 
42  SE  229;  Holleman  v.  Georgia 
Southern,  etc.,  R  Co.,  12  Ga.  A.  755, 
78   SE  428    (error  to  grant   nonsuit). 

Kan.-1— Hanson  v.  Chicago,  etc.,  R. 
Go..  83  Kan.  553.  112  P  152,  31  LRA 
NS  624. 

Md. — Western  Maryland  R.  Co.  v. 
Shivers,   101    Md.   391,   61   A  618. 


Mass. — Ahern  v.  Boston  El.  R  Co., 
210    Mass.    506,    97    NE   72. 

N.  Y.— Fay  v.  Metropolitan  St.  R. 
Co.,  62  App.  Div.  61.  70  NTS  763: 
Silber  v.  New  York  City  R.  Co.,  99 
NYS    837 

Pa. — Pennsylvania  R.  Co.  v.  Mac- 
Kinney,  124  Pa.  462,  17  A  14,  10  Am 
SR    601.    2    LRA   820. 

[a]  *hc  fact  that  the  carrier  ad- 
dnoea  preponderating  contradictory 
evidence  does  not  justify  the  court 
in  withdrawing  from  the  jury  evi- 
dence which  tends  to  establish  neg- 
ligence on  its  part.  Western  Mary- 
land R.  Co.  v.  ShlverB,  101  Md.  391, 
61  A  618. 

86.  Ala. — Birmingham  R,  etc., 
Co.  v.  O'Brien,  186  Ala.  617.  64  S  343. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Watson,   97  Ark.   560,   134  SW  949. 

Conn. — Stebel  v.  Connecticut  Co., 
90  Conn.   24,   96  A  171. 

111. — Smaoska  v.  Chicago  City  R. 
Co.,   160  111.  A.   599. 

Iowa. — Oaks  v.  Chicago,  etc.,  R 
Co.,    158   NW   740. 

Mass. — Land  v.  Boston  El.  R  Co., 
197  Mass.  32,  83  NE  1  (on  the  ques- 
tion of  gross  negligence);  Jameson 
v.  Boston  El.  R.,  193  Mass.  560,  79 
NE  760. 

Mich. — Davis  v.  Saginaw-Bay  City 
R.  Co.,  157  NW  890;  Downey  v. 
Hendrle,  46  Mich.  498,  9  NW  828,  41 
AmR  177. 

Mo. — Woaa  v.  St.  Louis  Transit 
Co.,  198  Mo.  664,  96  SW  1017,  7  LRA 
NS  231,   8  AnnCas  584. 

N.  H. — Boucher  v.  Boston,  etc.,  R 
Co.,  76  N.  H.  91,  79  A  993,  34  LRANS 
728,   AnnCasl912B  847.  , 

N.  Y. — Ricciardell  v.  New  York 
Cent.,  etc.,  R.  Co.,  165  App.  Dlv.  162, 
160   NYS   593. 

Pa.— -Levin  v.  Philadelphia,  etc., 
R  Co.,  228  Pa.  266,  77  A  466;  Ault 
v.  Cowan,  20  Super.   616. 

87.  Sloan  v.  Little  Rock  R,  etc., 
Co.,  89  Ark.  574,  117  SW  561;  Allen 
v.  Northern  Pac  R.  Co.,  36  Wash. 
221,  77  P  204,   66   LRA  804. 

88.  Ala. — Birmingham  R.,  etc., 
Co.  v.  O'Brien,  186  Ala.  617,  64  S  343. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Andrews.  146  Ga.  254,  78  SE  925, 
AnnCasl914D    165. 

Mass. — Nlland  v.  Boston  El.  R 
Co..  213  Mass.   522.  100  NE  554. 

Mich. — Ruscyk  v.  Detroit  United 
R  Co.,  180  Mich.  899,  147  NW  614. 

Minn. — Rhea  v.  Minneapolis  St.  R. 
Co.,   Ill    Minn.    271,   126  NW   823. 

N.  Y. — Hayes  v.  Forty-Second  St., 
etc..  R  Co.,  97  N.  Y.  269. 

On. — Coursel  v.  Cincinnati,  etc., 
R.  Co..  8  Oh.  Dec  (Reprint)  174,  6 
CincLBul    190. 

Alta. — Beck  v.  Canadian  Northern 
R.  Co.,  2  Alta.  L.  549. 

Ont. — Autaya  v.  Wabash  R.  Co., 
24  Ont.  L.  88,  2  OntWN  991,  1176,  19 
OntWR  354. 

88.  Cal. — Lauder  v.  Currier,  3 
Cal.  A.  28,  84  P  217. 

Fla. — Pensacola  Electric  R.  Co.  v. 
Bissett,  69   Fla.  360,   52  S  867. 

Ga. — Atkinson  v.  Brantley,  15  Ga. 
A.   129,   82  SE  773. 

111. — Chicago  City  R.  Co.  v.  Pural, 
224  111.  324,  79  NE  686  [aft  127  111.  A. 
652];  Levy  v.  Chicago  City  R.  Co., 
187  111.  A.   64. 

Iowa. — Weber  v.  Chicago,  etc.,  R. 
Co.,  151  NW  852;  Dorn  v.  Chicago, 
etc.,  R.  Co.,  154  Iowa  140.  134  NW  855. 

Kan. — Metropolitan  St.  R.  Co.  v. 
Warren,  74  Kan.  244,  86  P  181,  89  P 
656. 

Mo. — Wolven  v.  Springfield  Tract. 
Co..  143  Mo.   A.   643,   128   SW  612. 

Mont. — Freeman    v.    Chicago,    etc.. 


or  dismissal,  or  by  directing  a  verdict  for  defendant.88 
Where  a  presumption  of  negligence  exists  against 
a  carrier  in  case  of  an  injury  to  a  passenger,  it  is 
primarily  for  the  jury  to  determine  whether  or  not 
the  carrier  has  met  and  relieved  itself  of  the 
burden  of  rebutting  such  presumption.89 

[$  1457]  (4)  Care  as  to  Children  and  Others 
under  Disability.  Whether  the  carrier  exercised 
proper  care  with  respect  to  a  child,80  or  a  passenger 
who  by  reason  of  intoxication,81  sickness,    or  other 

R.  Co.,  164  P  912. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  385,  111  P  416,  115  P 
909,    AnnCasl914A   287. 

Okl.— Midland  Valley  R.  Co.  v. 
Hilliard,  148  P  1001. 

Pa. — O'Connor  v.  Scranton  Tract, 
Co.,  180  Pa.  444,  36  A  866;  Spear  v. 
Philadelphia,  etc.,  R.  Co.,  119  Pa. 
61,  12  A  824;  Clark  v.  Lehigh  Valley 
R.  Co.,  24  Pa.  Super.  609. 

R.  I. — Simone  v.  Rhode  Island 
Co.,  28  R.  I.  186,  66  A  202,  9  LRANS 
740. 

Tex. — International,  etc..  R.  Co.  v. 
Sandlin,  67  Tex.  Civ.  A.  161,  122  SW 
60. 

Va. — Washington-Virginia  R.  Co. 
v.  Bouknlght.  103  Va.  696,  75  SE 
1032.   AnnCasi913E   546. 

Wash. — Flrebaugh  v.  Seattle  Elec- 
tric Co.,  40  Wash.  658,  82  P  995,  111 
AmSR  990,    2   LRANS   836. 

[a]  Where  the  carrier's  evidence 
tends  to  relrat  the  presumption  of 
negligence  arising  '  from  a  derail- 
ment, its  utmost  effect,  in  view  of 
Rev.  Codes  I  8028  subd  2,  is  to  raise 
a  question  for  the  jury.  Freeman  v. 
Chicago,  etc.,  R.  Co..  (Mont.)  154  P  912. 

80.  Kambour  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  33,  86  A  624,  45  LRANS 
1188:  Parker  v.  Washington  Electric 
St.  R.  Co.,  207  Pa.  438,  56  A  1001 
(permitting  seven-year-old  boy  W 
ride  on  the  front  platform);  Sanford 
vl.  Hestonvllle,  etc.,  R.  Co.,  153  Pa,  300, 
25  A  833;  Martin  v.  Southern  R.  Co., 
77  S.  C.  370,  68  SE  3,  122  AmSR  574; 
Northern  Texas  Tract.  Co.  v.  Roye., 
38  Tex.  Civ.  A.   601,  86   SW  621. 

-  [a]  ror  example,  (1)  it  is  a 
question  for  the  jury  whether  a  car- 
rier should  have  prevented  a  boy 
fourteen  years  old  from  jumping 
from  a  moving  train  where  it  knew 
that  he  was  in  the  habit  of  jumping 
every  morning  at  a  crossing  near  a 
school.  Kambour  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  33,  86  A  624,  45  LRANg 
1188.  (2)  Where  a  child  riding  on 
the  platform  of  a  street  car  is  of 
such  tender  years  as  not  to  be 
chargeable  with  negligence,  and 
there  Is  some  evidence,  although 
disputed,  that  the  conductor  ap- 
proached him  for  fare  in  a  manner, 
calculated  to  frighten  him.  so  that  he 


jumped  and  was  injured,  the  case  is 
for  the  Jury.  Sandford  v.  Heston- 
vllle, etc..  R.  Co.,  163  Pa.  300,  26  A  833. 

81.  Price  v.  St.  Louis,  etc.,  R. 
Co.,  76  Ark.  479,  88  SW  676,  112  Am 
SR  79;  Wheeler  v.  Grand  Trunk  R. 
Co.,  70  N.  H.  607/60  A  103,  64  LRA 
955;  Paris,  etc.,  R.  Co.  v.  Robinson, 
(Tex.  Civ.  A)  127  SW  294:  Benson 
v.  Tacoma  R.,  etc.,  Co.,  51  Wash. 
216,  98  P  605,  130  AmSR  1096. 

[a]  Effect  of  passenger's  lntoxl- 
oatlon  on  him^-(l)  Whether  a  pas- 
senger's drunkenness  so  affected  nim 
as  to  render  him  incapable  of  appre- 
ciating his  danger  or  of  caring 
for  himself,  although  he  was  able  to 
sing,  talk,  and  dance  about,  is  one 
of  fact,  and  not  of  law.  Wheeler  v. 
Grand  Trunk  R.  Co.,  70  N.  H.  607,  60 
A  103.  54  LRA  956.  (2)  A  passen- 
ger, so  intoxicated  as  to  cause  htm 
to  talk  unintelligibly  and  to  stagger 
as  he  walked,  is  not,  as  a  matter  of 
law,  capable  of  taking  care  of  him- 
self and  of  appreciating  the  danger 
of  going  on  the  platform  of  an  un- 
vesllbuled  car  while  the  train  is 
running  at  a  high  speed.  Paris, 
etc.,  R.  Co.  v.  Robinson,  (Tex.  Civ. 
A.)    127   SW   294. 

88.  Nashville,  etc.,  R.  Co.  v. 
Blackmon,  7  Ala.  A.  680,  81  S  468: 
Atchison,  etc.,  R.  Go.  v.  Parry,  67 
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infirmity  or  disability  was  unable  to  care  for  him- 
self," is  ordinarily  a  question  for  the  jury. 

[$  1458]  (6)  Acts  or  Omissions  of  Carrier's  Em- 
ployees in  General.  Except  where  the  evidence  is 
insufficient  to  be  submitted,  or  is  clear  and  undis- 
puted,*4 it  is  generally  a  question  for  the  jury  as  to 
whether  the  acts  or  omissions  which  caused  the 
injury  were  the  acts  or  omissions  of  an  employee 
of  the  carrier,*5  whether  he  was  at  the  time  acting 
within  the  scope  of  his  employment*6  and  whether 
the  acts  or  omissions  constituted  negligence,*7  or 
whether  they  amounted  to  gross  negligence,  malice, 
wantonness,  or  recklessness,  authorizing  punitive  or 


exemplary  damages.*8  Whether  an  employee,  in 
making  an  assault  on  a  passenger,  was  acting  within 
the  general  scope  of  his  employment,"  whether  the 
assault  was  justified  by  the  conduct  of  the  pas- 
senger,1 and  whether  the  employee  in  committing 
the  assault  used  more  force  than  was  necessary  to 
repel  an  assault  on  him  by  the  passenger,2  are  gen- 
erally questions  of  fact  for  the  jury. 

[$  1459]  (6)  Number  and  Efficiency  of  Employee!. 
Negligence  as  to  the  number  and  efficiency  of  em- 
ployees at  a  particular  place,*  or  in  the  operation  of 
cars,4  is  ordinarily  a  question  for  the  jury,  such  u 
whether  it  was  negligence  to  operate  a  street  car 


Kan.  516,  73  P  105;  Brioe  v.  South- 
ern R.  Co.,  85  8.  C.  2X6,  67  SE  243, 
27  LRANS  768. 

83.  Colo. — Denver,  etc,  K.  Co.  v. 
Derry,  47  Colo.  584,  108  P  172,  27 
LRANS   761    (blind   passenger). 

Ga. — Atkinson  v.  Brantley.  15  Ga. 
A.  129,  82  SB  773  (pregnant  pas- 
senger). 

Iowa. — Mitchell  v.  Des  Moines 
City  R.  Co.,  161  Iowa  100,  141  NW 
43   (crippled  passenger). 

Ky. — Dawson  v.  Louisville,  etc., 
R   Co..   4   KyL  731. 

Mass. — Taney  v.  Boston  El.  R  Co., 
205  Mass.  162,  91  NE  202,  187  Am 
SR    431,    26    LRANS    1217. 

Okl. — St.  Louis,  etc.,  R.  Co.  v. 
Dobyns.  157  P  725. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Dill, 
(Civ.  A.)  40  SW  347  (blind  passen- 
ger). 

04.  Garvlk  v.  Burlington,  etc.,  R. 
Co.,  124  Iowa  691,  100  NW  498; 
Texas,  etc.,  R.  Co.  v.  Woods,  15  Tex. 
Civ.    A.    612,    40    SW    846. 

(a]  Sniployino&t  ^inHtofl. 
Where,  in  an  action  against  a  car- 
rier for  assault  alleged  to  have  been 
committed  by  defendant's  brakeman, 
it  was  admitted  that  the  person 
charged  with  the  assault  was  In  de- 
fendant's employ  as  a  brakeman  at 
the  time  of  the  assault.  It  was  error 
for  the  court  to  submit  such  ques- 
tion to  the  Jury.  Garvik  v.  Burling- 
ton, etc.,  R.  Co.,  124  Iowa  691,  100 
NW  498. 

[bl  Ko  evidence  of  employment 
—Where  a  passenger  was  injured  in 
Jumping  from  a  train  at  a  place 
where  there  was  no  platform,  at  the 
instance  of  a  person  on  the  train, 
and  there  was  no  testimony  that 
such  person  was  dressed  in  the  uni- 
form In  which  the  employees  of  the 
company  were  dressed,  or  that  he 
was  an  employee  of  the  company,  it 
was  error  to  submit  the  question  of 
his  service  to  the  Jury.  Texas,  etc., 
R.  Co.  v.  Woods,  15  Tex.  Civ.  A.  612, 
40  SW   846. 

06.  Mobile,  etc.,  R.  Co.  v.  Barber, 
2  Ala.  A.  507,  66  S  858;  McPeak  v. 
Missouri  Pac.  R.  Co..  128  Mo.  617,  80 
SW  170;  Tanchof  v.  Metropolitan  St. 
R.  Co.,  (Mo.  A.)  177  SW  813;  Rand 
v.  Butte  Electric  R.  Co.,  40  Mont 
398.  107  P  87;  Morrow  v.  Atlanta, 
etc..  R.  Co..  134   N.  C.  92,   46   SE   12. 

06.  Ft.  Wayne  Tract.  Co.  v.  Har- 
dendorf.  164  Ind.  403.  72  NE  593 
(whether  the  conductor  of  the  car 
had  authority  to  permit  a  passenger 
to  stand  on  the  running  board): 
Grand  Rapids,  etc..  R.  Co.  v.  Ellison, 
117  Ind.  234,  20  NE  135;  Quinn  v. 
Shamokln,  etc.,  Electric  R.  Co..  7  Pa. 
Super.  19;  Southern  R.  Co.  v.  Grubbs, 
115  Va.   876.  80  SE  749. 

[a]  Thus  it  is  for  the  jury  to 
determine  whether  a  conductor  was. 
in  fact  and  in  good  faith,  acting  in 
the  capacity  of  a  conservator  of  the 
peace  under  authority  given  him  by 
Code  (1904)  I  1294d  par  45,  and  not 
In  his  capacity  of  conductor,  where 
he  assaults  a  passenger.  Southern 
R.  Co.  v.  Grubbs,  116  Va.  876,  80  SE 
749. 

07.  D.  C. — Kohner  v.  Capital  Tract. 
Co..  22  App.  181.  62  LRA  875. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Over- 
street.  17  Ga.  A.  629,  87  SE  909. 
Iowa.^Dieckmann  v.  Chicago,  etc.. 


R.  Co.,  146  Iowa  250,  121  NW  676,  139 
AmSR  420,  31  LRANS  338;  Dleck- 
mann  v.  Chicago,  etc.,  R.  Co.,  105 
NW  626. 

Ky. — South  Covington,  etc.,  St.  R. 
Co.  v.  Trowbridge.  163  Ky.  79,  173 
SW  371. 

Mass. — Wheeler  v.  Boston  El.  R. 
Co.,  220  Mass.  298.  107  NE  938;  Pluro- 
raer  v.  Boston  El.  R.  Co.,  198  Mass. 
499,  84  SE  849. 

Mo. — Ward  v.  Kansas  City  South- 
ern R.  Co.,  189  Mo.  A.  305.  175  SW 
296 

N.  J. — Martin  v.  West  Jersey,  etc., 
R.  Co.,  87  N.  J.  L.  648,  94  A  597. 

Pa. — Gaussman  v.  Philadelphia, 
etc  R.  Co.,  55  Pa.  Super.  642. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Shields. 
9  Tex.  Civ.  A.  652,  28  SW  709,  29  SW 
662. 

[a]  Hot  assisting  passenger.— 
Whether  railroad  employees  were 
negligent  in  not  going  td  the  assist- 
ance of  a  passenger  whose  clothes 
caught  fire  from  alcohol  spilled  by 
a  fellow  passenger  is  a  question  for 
the  Jury.  Gulf,  etc.,  R.  Co.  v.  Shields. 
9  Tex.  Civ.  A.  662,  28  SW  709,  29  SW 
662. 

08.  Ala. — Birmingham  R,  etc.,  Co. 
v.  Nails,  188  Ala.  352,  66  S  5;  Bir- 
mingham R.,  etc.,  Co.  v.  Glenn,  179 
Ala.  263,  60  S  111;  Birmingham  R„ 
etc.,  Co.  v.  Fisher,  178  Ala.  623.  65  S 
995;  Birmingham  R,  etc.,  Co.  v.  Sel- 
herst,  165  Ala.  475,  JS1  S  568:  Bir- 
mingham R.,  etc.,  Co.  v.  Taylor,  6 
Ala.  A.  661,  60  S  979. 

Ark. — St  Louis,  etc.  R.  Co.  v. 
Bostic.  121  Ark.  295,  180  SW  988, 
181   SW  136. 

Ky. — Louisville  St  R  Co.  v.  Brown- 
fleld.  96  SW  912.  29  KyL  1097. 

Minn. — Germann  v.  Great  Northern 
R  Co.,  117  Minn.  310,  136  NW  760. 

Miss. — Tasoo,  etc,  R.  Co.  v.  Rob- 
erts, 88  Miss.  80,  40  S  481. 

Mo. — Kelleher  v.  St  Louis  United 
R.  Co.,  147  Mo.  A.  653,  126  SW  796. 

N.  C. — Owens  v.  Atlantic  Coast 
Line  R.  Co..  162  N.  C.  439,  67  SE  993. 

S.  C. — Martin  v.  Southern  R.  Co., 
77  S.  C.  370,  68  SE  3,  122  AmSR  574. 

Tex. — East  Line,  etc.,  R.  Co.  v. 
Rushing,  69  Tex.  306,  0  SW  834. 

Wash. — Caldwell  v.  Northern  Pac. 
R.  Co.,  66  Wash.  223,  106  P  626. 

[a]  Operating  oar  at  unusual 
speed. — Evidence  that  a  car  was  run 
at  an  unusual  speed  and  was  de- 
railed, causing  Injuries  to  a  pas- 
senger, was  sufficient  to  present  a 
question  for  the  Jury  as  to  whether 
the  carrier  was  guilty  of  gross  negli- 
gence, so  as  to  authorize  an  award  of 
exemplary  damages.  Louisville  St. 
R.  Co.  v.  Brownfield,  96  SW  912.  29 
KyL  1097. 

00.  Goodwin  v.  Cincinnati  Tract. 
Co.,  175  Fed.  81,  99  CCA  661;  Savan- 
nah Electric  Co.  v.  McCants,  130  Ga. 
741,  61  SE  713;  Tolchester  Beach 
Impr.  Co.  v.  Scharnagl,  105  Md.  199, 
65  A  916;  Artherholt  v.  Erie  Electric 
Motor  Co.,  27  Pa.  Super.  141. 

1.  Ky.— Illinois  Cent.  R.  Co.  v. 
WInslow,  119  Ky.  877,  84  SW  1175. 
27  KyL  329  (whether  the  employee 
or  the  passenger  was  the  aggressor). 

Mo. — Winston  v.  Lusk.  186  Mo.  A. 
881,  172  SW  76  (whether  the  brake- 
man  was  the  aggressor  and  the  as- 
saulted passenger  acted  only  in  self- 


defense);  Hancock  v.  Missouri,  etc. 
Interurban  R.  Co..  162  Mo.  A.  2S9 
146  SW  807. 

N.  Y. — Brewster  v.  Intarborourt 
Rapid  Transit  Co.,  68  Misc.  348.  lit 
vyo    992 

N.  C— Brown  v.  Atlantic  Coast 
Line  R.  Co..  161  N.  C.  673.  77  SE  77! 

Tex. — Dallas  Cons.  Electric  St  R.' 
Co.  v.  Pettlt,  47  Tex.  Civ.  A.  314,  103 
SW   42. 

W.  Va. — Teel  v.  Coal,  etc,  R  Co, 
66  W.  Va.  315,  66  SE  470. 

8.  St  Louis  Southwestern  R  Co. 
v.  Berger,  64  Ark.  613,  44  SW  801,  IJ 
LRA  784;  St  Louis  Southwestern  R. 
Co.  v.  Huddleston,  (Tex.  Civ.  A.)  178 
SW  704. 

3.  Kuhlen  v.  Boston,  etc,  St  R. 
Co.,  193  Mass.  341,  79  NE  815,  US 
AmSR  616,  7  LRANS  729:  Exton  t. 
New  Jersey  Cent  R.  Co.,  63  N.  J.  L 
356,  46  A  1099,  56  LRA  508  [aff  M 
N.  J.  L.  7,  42  A  486.  66  LRA  601); 
Reschke  v.  Syracuse,  etc.  R.  Co..  m 
App.  Div.  48,  139  NTS  655:  Muni- 
hause  v.  Monongahela  St  R.  Co.,  201 
Pa.  237,  50  A  937. 

[a]  Guards  to  prow t  crowdUf. 
—Where  the  crowding  of  the  plat- 
forms and  cars  of  a  carrier  at  cer- 
tain hours  of  the  day  was  unavoid- 
able in  carrying  on  Its  business.  th» 
questions  whether  the  carrier  wm 
bound  to  employ  an  increased  num- 
ber of  men  to  prevent  such  crowding 
as  Involved  danger  to  passenger*, 
and  whether  it  was  reasonable  to  re- 

Jiulre  such  precaution,  were  for  the 
ury.  Kuhlen  v.  Boston  R.  Co, 
193  Mass.  341,  79  NE  81S.  118  Am 
SR  516,  7  LRANS  72*. 

4.  Cal. — Bosqui  v.  Sutro  R  Co, 
131  Cal.  890.  63  P  682. 

Iowa. — Cubbage  v.  Toungerman,  1S5 
Iowa  39.  134  NW  1074. 

Md. — Belvedere  Bldg.  Co.  v.  Bryan. 
103  Md.  514,  64  A  44. 

Mich. — Howell  v.  Lansing  City 
Electric  R.  Co.,  186  Mich.  433,  >»  NW 
406  (eompetenoy  of  motonnan);  Bol- 
man  v.  Union  St  R.  Co.,  114  Mich. 
208,  72  NW  202  (whether  motorrou 
was  inexperienced  and  incompetent). 

Mo. — Lee  v.  Knapp,  156  Mo.  610,  ft 
SW  458. 

N.  C. — Stanley  v.  Southern  R  Co, 
160  N.  C.  323.  76  SB  221. 

Tex. — Ft  Worth,  etc,  R  Co.  t. 
EnOs.  (Civ.  A.)  60  SW  595  [mod  as  to 
other  matters  Missouri,  etc  R  Co. 
v.  Enos,  92   Tex.   577.   50  SW  928]. 

[a]  Whether  the  failure  of  a  ear. 
rler  to  employ  extremely  oaattou 
men  is  a  breach  of  the  carrier's  duty 
to  exercise  the  utmost  care  is  prima 
facie  a  question  for  the  court,  ind 
not  for  the  Jury,  but  the  question 
whether  such  care  has  In  fact  been 
exercised  Is  for  the  jury.  Bosqui  v. 
Sutro  R.  Co..  131  Cal.  390.  63  P  t8!. 

[b]  Habitual  failure  to  stop  at 
crossing. — The  question  whether  th» 
habitual,  failure  of  an  engineer  to  ' 
stop  his  train  at  a  railroad  croesinr 
proved  him  to  be  a  reckless  and  in- 
competent employee  Is  for  the  Jury. 
Ft  Worth,  etc.,  R.  Co.  v.  Enos.  (Tex. 
Civ.  A.)  60  SW  695  [mod  as  to  other 
matters  Missouri,  etc..  R.  Co.  v.  Eno«. 
92  Tex.   677,  60  SW  928]. 

[c]  Incompetency  of  elevator  oaer- 
ator  as  question  for  jury. — Cubbat* 
v.  Toungerman.  155  Iowa  39.  184  NW 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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without  a  conductor,1  unless  the  evidence  thereon  is 
insufficient,  or  is  clear  and  undisputed.9 

t  J  1460]  (7)  Acts  of  Fellow  Passengers  or  Other 
Third.  Persons.  Whether  or  not  the  carrier's  em- 
ployees exercised  proper  care  to  protect  a  passenger 
from  the  acts  of  fellow  passengers/  or  of  other  third 
persons,8  is  ordinarily  a  question  for  the  jury,  unless 
the  evidence  is  insufficient  to  be  submitted,  or  is 


clear  and  undisputed* 

[4  1461]  (8)  Condition  and  Use  of  Carrier's 
Premises,  Tracks,  and  Roadbed.  It  is  ordinarily  a 
question  for  the  jury  as  to  whether  the  carrier 
exercised  proper  care  in  regard  to  the  condition  of 
its  walks,  platforms,  or  other  station  premises  at 
the  time  of  the  injury,10  such  as  whether  such  prem- 
ises were  properly  lighted  at  the  time,11  or  whether 


1074:  Belvedere  Bldg.  Co.  v.  Bryan, 
103  Md.  514.  64  A  44  (whether  de- 
fendant wu  negligent  in  felling  to 
provide  an  employee  who  would  and 
did  exercise  reasonable  and  ordinary 
care  in  operating  an  elevator);  Lee 
v.  Knapp,  165  Mo.  610,  66  SW  458. 

B.  Armstrong  v.  Montgomery  St 
R.  Co.,  123  Ala.  233,  26  S  349;  Holly 
v.  Atlanta  St.  R.  Co.,  61  Ga.  216.  34 
AmR  97;  Lamllne  v.  Houston,  etc., 
R  Co.,  14  Daly  144,  6  NYSt  248  (no 
conductor  on  horse  car). 

6.  Wynn  v.  Central  Park,  etc,  R. 
Co.,  133  N.  T.  675,  30  NE  721  [rev 
14  NYS  172];  Worthlngton  v.  Central 
Vt.  R.  Co.,  64  Vt  107,  22  A  590,  15 
LRA  326. 

[a]  Hlnatnrtloaav^-(l)  Where  there 
was  nothing  In  the  record  to  show 
that  the  train  was  improperly  oper- 
ated on  account  of  a  lack  of  brake- 
men,  it  was  error  for  the  court  to 
submit  to  the  Jury,  on  the  question 
of  negligence  in  operating  the  train, 
the  fact  that  there  were  but  two 
brakeraen  on  It.  Worthlngton  v.  Cen- 
tral Vermont  R.  Co..  64  Vt.  107,  23  A 
590.  15  LRA  326.  (2)  Where,  In  an 
action  by  a  passenger  against  a 
street  railroad  company  for  injuries 
caused  by  a  collision  resulting  from 
the  fracture  of  the  brake  chain,  and 
the  consequent  inability  of  the  driver 
to  stop  the  car  on  a  grade,  there  is 
no  evidence  that  the  driver  was  want- 
ing in  care  or  skill,  it  is  error  to  sub- 
mit the  question  to  the  Jury.  Wynn 
v.  Central  Park,  etc,  R.  Co.,  133  N.  Y. 
S75.    30   NE  721    [rev   14  NYS  172]. 

7.  Ala. — Montgomery  Tract.  Co.  v. 
Whatley,  162  Ala.  101,  44  S  638,  126 
AmSR  17  (protection  from  intoxi- 
cated fellow  passenger). 

Ga.— Holly  v.  Atlanta  St.  R.  Co., 
«1  Ga.  216.  34  AmR  97;  Grlmsley  V. 
Atlantic  Coast  Line  R.  Co.,  1  Ga.  A. 
557,  57  SE  943  (protection  from  In- 
toxicated passenger). 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Tay- 
lor. 85  SW  168,  27  KyL  851  (protec- 
tion from  Intoxicated  passengers). 

Mass. — Isenberg  v.  New  York,  etc, 
R.  Co..  221  Mass.  182,  ,108  NE  1046; 
Nute  v.  Boston,  etc,  R  Co.,  214 
Mass.  184.  100  NE  1099;  Glennen  v. 
Boston  El.  R.  Co.,  207  Mass.  497,  93 
NE   700,   32   LRANS   470. 

Mich. — McWIlllams  v.  Lake  Shore, 
etc..  R  Co.,  146  Mich.  216,  109  NW 
272. 

N.  Y. — Grogan  v.  Brooklyn  Heights 
R.  Co.,  107  App.  Div.  254,  95  NYS  23; 
Grogan  v.  Brooklyn  Heights  R.  Co., 
97  App.  Div.  413,  87  NYS  1027-  Koch 
v.  Brooklyn  Heights  R.  Co.,  75  App. 
Div.  282.  78  NYS  99;  Stutsky  v. 
Brooklyn  Heights  R.  Co.,  94  NYS 
433;  Buck  v.  Manhattan  R.  Co.,  15 
Daly  48,  2  NYS  718. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Stewart,  182  SW  893  [rev  (Civ.  A.) 
146  SW  855];  Twlchell  v.  Pecos,  etc., 
R.  Co.,  62  Tex.  Civ.  A.  .176.  181  SW 
243;  Walker  v.  International,  etc.,  R. 
Co.,  54  Tex.  Civ.  A.  406,  117  SW  1020; 
Segal  v.  St.  Louis  Southwestern  R. 
Co.,  35  Tex.  Civ.  A.  617.  80  SW  233; 
Texas,  etc.,  R.  Co.  v.  Bratcher,  (Civ. 
A.)  78  SW  631;  Texas,  etc.,  R.  Co.  v. 
Storey,  29  Tex.  Civ.  A.  483,  68  SW 
S34. 

Wash. — Kelly  v.  Navy  Yard  Route, 
77  Wash.  148,  137  P  444. 

8.  Nashville,  etc.,  R.  Co.  v.  Crosby, 
183  Ala.  237,  62  S  889;  Chicago,  etc.. 
R.  Co.  v.  Walker,  217  111.  605.  75  NE 
520;  Tate  v.  Illinois  Cent.  R  Co.,  81 
SW  256.  26  KyL  809.  341  (in  depot); 
Seawell  v.  Carolina  Cent.  R.  Co.,  182 
N.  C.  856,  44  9E  610  [roh  den  133 
N.  C.  515.  45  SE  850]  (assault  on  pas- 
senger at  station). 


[a]  Consent  of  naassngsr  to  il- 
legal ssarolu— Where  plaintiff,  a 
woman,  who  was  illegally  searched 
on  the  premises  of  defendant  carrier 
after  she  had  begun  a  journey,  went 
with  an  officer  of  the  law  first 
to  the  freight  room  and  then  to 
the  waiting  room  where  she  was 
searched,  her  failure  to  object  or  pro- 
test is  not.  as  a  matter  of  law.  a  con- 
sent to  the  search,  the  question  be- 
ing one  for  the  Jury.  Nashville,  etc., 
R.  v.  Crosby,  183  Ala,  237,  62  S  889. 

9.  Frits  v.  Southern  R.  Co..  132 
N.  C.  829,  44  SE  613  (motion  for  a 
nonsuit  held  properly  granted);  Bre- 
hqny  v.  Pottsville  Union  Tract.  Co., 
218  Pa.  123,  66  A  1006. 

[a]  Tor  Instance,  where,  in  an  ac- 
tion by  a  woman,  a  passenger  on  a 
street  car,  to  recover  against  the 
carrier  for  injuries  received  from 
an  Intoxicated  passenger,  the  only 
negligence  alleged  was  In  allowing 
the  man  to  enter  the  car  when  he  ap- 
peared Intoxicated,  It  was  error  to 
submit  the  case  to  the  Jury  wliere 
the  evidence  showed  that  there  was 
no  appearance  of  Intoxication  until 
he  was  asked  to  p&jr  his  fare. 
Brehony  v.  Pottsville  Union  Tract. 
Co.,  218  Pa.  123,  66  A  1006. 

10.  U.  S. — New  York,  etc,  R.  Co. 
v.  Lincoln,  223  Fed.  896,  139  CCA  834: 
Delaware,  etc.  R.  Co.  v.  •Price,  221 
Fed.  848,  137  CCA  406  [certiorari  den 
238  U.  S.  636  mem,  36  SCt  939  mem, 
59  L.  ed.  1600  memU  Chicago,  etc., 
R.  Co.  v.  Rorvlg,  217"  Fed.  963,  133 
CCA  625  (Ice  on  platform);  Texas, 
etc,  R.  Co.  v.  Humble,  97  Fed.  837,  38 
CCA  502  [aft  181  U.  S.  67,  21  SCt 
526,  45  L.  ed.  747]  (defective  chair 
in  waiting  room):  Illinois  Cent.  R. 
Co.  v.  Griffin,  80  Fed.  278,  26  CCA 
413. 

Ala. — Alabama  Great  Southern  R. 
Co.  v.  Robinson,  183  Ala.  265,  62  S 
813. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Fuqua,  114  Ark.  U2,  169  SW  786. 

Ifl. — Gascolgne  v.  Metropolitan 
West  Side  El.  R.  Co.,  239  111.  18,  87 
NE  883.  16  AnnCas  115  [aff  143  111. 
A.  647]  (defective  turnstile);  Illi- 
nois Cent.  R.  Co.  v.  .Keegan.  210  111. 
150,  71  NE  321  [aff  112  111.  A.  28] 
(snow  and  ice  on  station  steps); 
Bankwitx  v.  Northwestern"  El.  R.  Co., 
182  111.  A.  65. 

Ind. — Glenn  v.  Lake  Erie,  etc.,  R. 
Co.,    (A.)    73   NE   861. 

Kan. — Missouri  Pac  R.  Co.  v. 
Neiswanger.  41  Kan.  621,  21  P  682,  13 
AmSR  304. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Daugherty.  108  SW  336,  32  KyL  1392, 
16    LRANS   740. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
McGugan,  102  Md.   270,  62  A  752. 

Mass. — Morlarty  v.  Boston,  etc.,  R 
Co.,  202  Mass.  166.  88  NE  685;  Mac- 
Laren  v.  Boston  El.  R.  Co.,  197  Mass. 
490.    83    NE  1088. 

Mich. — Couslneau  v.  Muskegon 
Tract.,  etc,  Co.,  146  Mich.  314,  108 
NW  720  (protection  from  overcrowd- 
ing). 

Minn. — Vance  v.  Great  Northern  R. 
Co.,  106  Minn.  172,  118  NW  674. 

Mo. — Wood  v.  Metropolitan  St.  R. 
Co.,  181  Mo.  433,  81  SW  162  [aff  107 
Mo.  A.  372,  81  SW  1273  mem];  Chase 
v.  Atchison,  etc..  R.  Co.,  134  Mo.  A 
655,  114  SW  114  (whether  a  carrier 
was  negligent  in  maintaining  sema- 
phore wires  near  the  ground  across 
a  graveled  area  between  two  road- 
ways leading  to  Its  station). 

Nebr. — Union  Pac.  R  Co.  v.  Evans. 
62  Nebr.  60,  71  NW  1062  (approach 
to  platform). 

N.  H. — Crawford  v.  Maine  Cent.  R. 


Co.,  76  N.  H.  29.  78  A  1078  (failure 
to  keep  waiting  room  in  proper  con- 
dition); Fisher  v.  Boston,  etc,  R. 
Co..  75  N.  H.  184. 

N.  J. — Vosler  v.  Delaware,  etc.,  R. 
Co.,  77  N.  J.  L.  727,  73  A  483. 

N.  Y. — Reschke  v.  Syracuse,  etc, 
R.  Co..  156  App.  Div.  48,  189  NYS 
566;  Lycett  v.  Manhattan  R.  Co., 
12  App.  Div.  32C,  42  NYS  431;  Bate- 
man  v.  New  York  Cent.,  etc.,  R.  Co., 
47  Hun  429  (depression  In  walk); 
Flagg  v.  Manhattan  R.  Co.,  49  N.  Y. 
Super.  261  [aff  101  N.  Y.  624  memj; 
Foster  v.  New  York  Cent.,  etc.,  R. 
Co.,  2  HowPrNS  416. 

Pa. — Thome  v.  Philadelphia  Rapid 
Transit  Co.,  244  Pa.  470,  90  A  9147 

S.  C. — Neal  v.  Southern  R.  Co.,  92 
S.  C.  197,  75  SE  406;  Wllllford  V. 
Southern  R.  Co.,  86  S.  C.  301,  67  SE 
302. 

Tex. — Houston  Belt,  etc.  R  Co.  v. 
Winerich,  (Civ!  A.)  162  SW  903  (con- 
dition of  elevator  In  station);  Texas 
Cent.  R  Co.  v.  Perry,  (Civ.  A.)  147 
SW  806  (cold  waiting  room):  John- 
son v.  Texas  Cent.  R.  Co.,  42  Tex. 
Civ.  A.  604.  93  SW  433  (whether  a 
railroad  company  was  negligent  in 
maintaining  walks  of  loose  gravel 
and  stone  at  a  station). 

Vt. — Sullivan  v.  Delaware,  etc., 
Canal  Co..  72  Vt.  358,  47  A  1084. 

Wis. — Bates  v.  Chicago,  etc.,  R.  Co., 
140  Wis.  236,  122  NW  746,  183  AmSR 
1069. 

[a]  Obstruction^— In  an  action 
against  a  railroad  company  for  in- 
juries to  a  passenger  from  exposure 
to  cold  while  awaiting  removal  of  an 
obstruction  from  the  track  In  order 
to  reach  the  station,  the  question  as 
to  unreasonable  or  unlawful  obstruc- 
tion was,  on  conflicting  evidence,  for 
the  Jury.  Louisville,  etc.,  R.  Co.  v. 
Daugherty.  108  SW  336,  32  KyL 
1392,  15  LRANS  740. 

11.  U.  S.— O'Field  v.  St  Louis,  etc, 
R  Co.,  189  Fed.  721,  111  CCA  269; 
Texas,  etc,  R.  Co.  v.  Mayer,  183  Fed. 
675.  106  CCA  646  [aff  228  U.  "S.  357, 
33  SCt  648,   57   L.   ed.    876], 

111. — Wood  v.  Illinois  Cent.  R.  Co., 
167  111.  A.  644;  Chadbourne  v.  Illi- 
nois Cent.  R.  Co..  104   111.  A.   333. 

Ind.— Pere  Marquette  R.  Co.  v. 
Strange,  171  Ind.  160.  84  NE  819,  20 
LRANS  1041. 

Iowa. — Drummy  v.  Minneapolis, 
etc.,  R.  Co.,  153  Iowa  479,  133  NW 
656;  Merryman  v.  Chicago  Great 
Western  R.  Co.,  135  Iowa  591,  113 
NW  357. 

Ky. — -Chesapeake,  etc.,  R.  Co.  v. 
Honley,  155  Ky.  447,  169  SW  1147. 

Mass. — Keefe  v.  Boston,  etc,  R 
Co.,  142  Mass.  251,  7   NE  874.     . 

N.  J. — Vosler  v.  Delaware,  etc.,  R. 
Co..  77  N.  J.  L.  727,  73  A  488. 

N.  Y. — Groll  v.  Prospect  Park, 
etc,  R  Co.,  4  NYS  80. 

Or. — Abbott  v.  Oregon  R.  Co..  46 
Or.  549.  80  P  1012.  114  AmSR  885.  1 
LRANS  851,  7  AnnCas  961  and  note. 

Pa. — Hall  v.  Bessemer,  etc.,  R  Co., 
36    Pa.    Super.    656. 

S.  C. — WilllfoYd  v.  Southern  R  Co., 
85  S.  C.  301.  67  SE  302. 

Tex. — Texas  Cent  R.  Co.  v. 
Wheeler,  62  Tex.  Civ.  A.  608,  118  SW 
83;  San  Antonio,  etc,  R  Co.  v.  Tur- 
ney,  33  Tex.  Civ.  A.  626,  78  SW  256; 
Gulf,  etc.,  R.  Co.  v.  Barnett  19  Tex. 
Civ.  A.  626.  47  SW  1039. 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  285,  122  NW  745,  133 
AmSR  1069. 

•  [a]  What  Is  a  reasonable  time 
during  which  a  carrier  is  required 
to  nave  its  station  lighted  prior  to 
the  arrival  and  departure  of  a  pas- 
senger train  is  for  the  jury  under  all 
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the  plat'form  used  for  boarding  and  alighting  from 
trains  or  cars  was  constructed  and  maintained  in  a 
reasonably  safe  condition.12  It  is  also  ordinarily  a 
question  for  the  jury  as  to  whether  the  carrier  had 
or  was  chargeable  with  knowledge  that  a  platform 
not  intended  for  passengers  would  be  used  by  them,13 
or  whether  the  carrier  impliedly  invited  intending 
passengers  to  use  a  certain  approach  to  the 
station." 
Condition  of '  tracks  and  roadbed.     Negligence 


with  respect  to  the  condition  of  the  track  or  road- 
bed at  the  place  where  the  injury  occurred  is  also 
ordinarily  a  question  for  the  jury,1*  unless  the  evi- 
dence thereon  is  insufficient  to  go  to  the  jury,  or  is 
clear  and  undisputed.16 

[$  1462]  (9)  Taking  Up  Passengers.  Whether  or 
not  the  carrier  was  guilty  of  negligence  with  respect 
to  taking  up  a  passenger  is  ordinarily  a  question 
for  the  jury,"  such  as  whether  it  was  negligent  in 
assisting,  or  in  failing  to  assist,  a  passenger  to  board 


the  circumstances  of  the  particular 
case.  Cleveland,  etc.  R.  Co.  v.  Har- 
vey. 45  Ind.  A.  15 J,  90  NE  318; 
Abbott  v.  Oregon  R  Co.,  46  Or.  649, 
80  P  1012,  114  AmSR  885.  1  LRANS 
861.  7  AnnCas  961  and  note. 

13.  U.  8. — Pennsylvania  R  Co.  v. 
Stockton.  184  Fed.  422  106  CCA  433 
(overcrowded  platform);  Lehigh  Val- 
ley R  Co.  v.  Dupont,  128  Fed.  840, 
64  CCA  478;  Baker  v.  Clarke,  99  Fed. 
911,  40  CCA  174. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Fuqua,  114  Ark.  112.  169  SW  786; 
Arkansas  Midland  R  Co.  v.  Robin- 
son. 96  Ark.   32,  130  SW  636. 

D.  C. — Dixon  v.  Great  Falls,  etc., 
R.  Co.,  38  App.  598;  Dixon  v.  Great 
Falls,  etc..  R  Co..  38  App.  591,  Ann 
Casl913C  571. 

111. — Illinois  Cent.  R  Co.  v.  Treat, 
179  111.  676,  64  NE  290  raff  75  111.  A. 
3271  (space  between  platform  and 
car). 

Kan. — Edwards  v.  Union  Pac.  R. 
Co.,  90  Kan.  183,  133  P  728,  AnnCas 
1916A  137  and  note. 

Ky. — Chesapeake,  etc,  R  Co.  v. 
Honley.  155  Ky.  447,  169  SW  1147. 

Mass. — Hutchinson  v.  Boston,  etc., 
R.  Co.,  219  Mass.  389,  107  NE  271: 
Savageau  v.  Boston,  etc.,  R.  Co.,  210 
Mass.  164.  96  NE  67;  Beverley  v. 
Boston  El.  R.  Co.,  194  Mass.  460, 
80  NE  507  (overcrowded  platform): 
Keefe  v.  Boston,  etc,  R.  Co.,  142 
Mass.  251.  7  NE  874. 

Mo. — Newcomb  v.  New  York  Cent., 
•tc,  R.  Co..  182  Mo.  687,  81  SW 
1069  (greasy  platform);  Newcomb 
v.  New  York  Cent.,  etc,  R.  Co.,  169 
Mo.  409.  69  SW  348;  Robertson  v. 
Wabash  R  Co.,  152  Mo.  382,  63  SW 
1082  (hole  In  platform);  Barth  v. 
Kansas  City  El.  R  Co.,  142  Mo.  635, 
44  SW  778;  Munro  v.  St.  Louis,  etc., 
R  Co.,  156  Mo.  A  710,  136  SW  1016; 
Moeller  v.  St.  Louis  United  R.  Co., 
133  Mo.  A.  68,  112  SW  714  (failure  to 
maintain  guard  rail  at  end  of  plat- 
form); Randolph  v,  Chicago,  etc., 
R.  Co.,  106  Mo.  A.  646,  79  SW  1170 
(as  to  space  between  car  and  plat- 
form); Stafford  v.  Hannibal,  etc.,  R. 
Co..   22  Mo.  A.  333. 

N.  H. — Haselton  v.  Portsmouth, 
etc.,  R  Co.,  71  N.  H.  689,  63  A  1016 
(platform  by  the  side  of  a  street  rail- 
road). 

N.  Y.— McGulre  v.  Interborough 
Rapid  Transit  Co.,  104  App.  Dlv.  105, 
93  NYS  316  (ley  platform);  Green 
v.  Middlesex  Valley  R.  Co.,  31  App. 
Div.  412,  53  NYS  600,  28  NYCivProc 
152,  6  NYAnnCas  107;  McGearty  v. 
Manhattan  R.  Co.,  15  App.  Dlv.  2, 
43  NYS  1086;  Langin  v.  New  York, 
etc.,  Bridge,  10  App.  Div.  629.  42 
NYS  353  (space  between  platform 
and  car);  Wlndels  v.  Interborough 
Rapid  Transit  Co.,  49  Misc.  646,  98 
NYS  854  (space  between  car  and 
platform). 

Pa. — Clunn  v.  Wllllamsport,  etc., 
R.  Co.,  39  Pa.  Super.  591  (obstruc- 
tion on  platform);  Hall  v.  Bessemer, 
etc..  R.  Co.,  36  Pa.  Super.  556. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Fox,  6 
SW  569  (platform  constructed  at  an 
unusual  height,  and  four  feet  from 
the  car  platform);  Texas  Cent.  R. 
Co.  v.  Wheeler,  62  Tex.  Civ.  A.  603, 
116  SW  83  (track  on  platform); 
Harrison  v.  Missouri,  etc..  R.  Co..  49 
Tex.  Civ.  A.  467,  109  SW  442  (de- 
pression In  platform);  Ft.  Worth, 
etc.,  R.  Co.  v.  Work,  (Civ.  A.)  100  SW 
962;  Chicago,  etc,  R.  Co.  v.  Barrett, 
35  Tex.  Civ.  A.  366,  80  SW  660  (leav- 


ing skids  and  trucks  on  platform); 
Texas,  etc.,  R.  Co.  v.  Reich,  (Civ.  A.) 
32  SW  817. 

Wis. — Tarczsek  v.  Chicago,  etc, 
R.  Co.,  162  Wis.  438.  166  NW  478. 

[a]  ninatratioasv—  (1)  It  cannot 
be  said,  as  matter  of  law,  that  an 
unllghted  station  platform,  one  side 
of  which  is  five  or  six  feet  above 
the  ground,  and  not  protected  in  any 
manner,  is  reasonably  safe  for  pas- 
sengers, although  the  station  is  lo- 
cated in  a  thinly  populated  part  of 
the  country,  where,  little  business  Is 
done.  Chesapeake,  etc.,  R.  Co.  v. 
Honley,  156  Ky.  447,  169  SW  1147. 
(2)  Whether  a  station  platform 
built  level  with,  the  track,  so  that  an 
ordinary  passenger  car  would  pro- 
ject over  the  platform  for  a  distance 
equal  to.  the  space  between  the  inner 
rail  and  the  outer  side  of  the  oar, 
is  reasonably  safe  for  the  use  of  pas- 
sengers is  a  question  for  the  jury, 
in  view  of  the  amount  and  fre- 
quency of  travel.  Savageau  v.  Bos- 
ton, etc,  R.  Co.,  210  Mass.  164.  96 
NE  67.  (3)*  Negligence  is  a  ques- 
tion for  the  jury,  where  defendant 
permitted  Its  station  platform  to  be- 
come overcrowded  with  persons 
waiting  for  trains,  so  that  one  of 
them  was-  pushed  off  the  platform 
and  Injured.  McGearty  v.  Manhat- 
tan R.  Co..  15  App.  Div.  2,  43  NYS 
1086. 

[bl  Evidence  held  Insufficient: 
(1)  To  go  to  -the  jury  as  to  negli- 
gence of  the  carrier  in  regard  to  the 
premises.  Fahner  ■  v.  Brooklyn 
Heights  R.  Co.,  86  App.  Dlv.  488,  83 
NYS  816;  McMahon  v.  New  York  El. 
R.  Co.,  50  N.  Y.  Super.  607.  (2) 
To  require  submission  to  the  Jury 
of  a  carrier's  negligence  In  failing 
to  have  a  guard  railing  on  a  plat- 
form used  by  passengers  In  board- 
ing and  alighting  from  cars.  Moel- 
ler v.  United  R  Co.,  242  Mo.  721,  147 
SW  1009.  (8)  To  leave  the  question 
of  negligence  to  the  jury,  as  to  the 
space  between  the  platform  and  the 
car.  Ryan  v.  Manhattan  R.  Co.,  121 
N.  Y.  126,  23  NE  1181.  (4)  To  re- 
quire submission  to  the  jury  of  the 
question  whether  the  carrier  had 
provided  A  suitable  platform. 
Hutchinson  v.  Boston,  etc.,  R.  Co., 
219  Mass.  389,   107   NE  271. 

[c]  Question  not  involved. — 
Where  a  passenger,  while  attempt- 
ing to  board  a  train,  was  Injured  Dy 
stepping  off  a  platform,  the  end  of 
which  he  could  not  see  because  of 
darkness,  the  sufficiency  of  the  plat- 
form was  not  Involved,  and  the  sub- 
mission of  that  Issue  to  the  jury 
was  error.  Gulf,  etc.,  R  Co.  v.  Bar- 
nett,  19  Tex.  Civ.  A.  626,  47  SW 
1039. 

13.  St.  Louis,  etc.  R  Co.  v. 
Orlder.  110  Ark.  437,  161  SW  1032. 

14.  Chase  v.  Atchison,  etc.,  R 
Co.,   134  Mo.  A.   656,  114  SW  1141. 

15.  Cal. — Holloway  v.  Pasadena, 
etc..  R  Co.,  130  Cal.  177,  62  P  478. 

111.— Elgin,  etc..  Tract.  Co.  v.  Wil- 
son. 217  111.  47,  75  NE  486  [aft  120 
111.  A.  371)  (failure  to  keep  main 
track  switch  locked  or  guarded) ; 
West  Chicago  St.  R.  Co.  v.  Marks, 
82  111.  A  186  [aft  182  111.  15,  65  NE 
671. 

Iowa. — Mitchell  v.  Chicago,  etc., 
R.   Co.,  138  Iowa  283,   114   NW  622. 

Ky. — Central  Kentucky  Tract.  Co. 
v.  May,  126  SW  1092;  Illinois  Cent. 
R.  Co.  v.  Sandusky,  14  KyL  767  (mis- 
placed switch). 

Me. — Cameron    v.     Lewlston,    etc., 


St.  R.  Co,  103  Me.  482.  70  A  534,  125 
AmSR   215,    18    LRANS    497. 

Md. — Western  Maryland  R  Co.  v. 
Shivers,  101   Md.  391,  61  A  618. 

Mich. — Whipple  v.  Michigan  Cent 
R   Co.,   143   Mich.   41,  106   NW  690. 

Minn.— Edlund  v.  St  Paul  City  R 
Co.,  78  Minn.  484,  81    NW  214. 

Mo. — Heyde  v.  St.  Louis  Transit 
Co..  102  Mo.  A.  687.  77  SW  127  (mis- 
placed switch  causing  derailment). 

N.  Y. — France  v.  New  York  Cent, 
etc.,  R  Co.,  118  App.  Div.  650,  102 
NYS  991  [aft  193  Ni  Y.  637  mem.  86 
NE  1124  mem]. 

Pa. — McCafferty  v.  Pennsylvania 
R.  Co.,  193  Pa.  339,  44  A  436.  74  Am 
SR  690. 

Tex. — International,  etc.  R.  Co.  v. 
Berthea.  (Civ.  A.)  179  SW  1087;  Ft. 
Worth,  etc.,  R.  Co.  v.  Matchett,  (Civ. 
A.)  152  SW  1113;  Houston,  etc,  R 
Co.  v.  Cheatham,  52  Tex.  Civ.  A.  1. 
113  SW  777;  Texas,  etc.  R.  Co.  v. 
Cllppenger,  47  Tex.  Civ.  A  510,  106 
SW  155;  Gulf,  etc.  R  Co.  v.  Phil- 
lips. 32  Tex.  Civ.  A  288,  74  SW  793. 

W.  Va. — Brogan  v.  Union  Tract- 
Co..    86    SE   753. 

Eng. — Grote  v.  Chester,  etc..  R 
Co.,    2  Exch.    251,    154    Reprint    485. 

[a]  Abandonment  of  derailment 
•witch. — Whether  the  abandonment 
of  a  derailment  switch  of  a  street 
railroad  near  Its  Intersection  with  a 
steam  railroad  constitutes  actionable 
negligence,  resulting  in  the  Injuries 
complained  of.  Is  for  the  jury. 
Brogan  v.  Union  Tract  Co.,  (W.  Va.) 
86  SE  753. 

_Jb]     Traoks     near     obstruction^— 
Where    a    street  •  railroad     company 

? laces  its  tracks  so  near  an  obstruc- 
lon  which  it  is  necessary  to  pass 
that  its  passengers  standing  on  the 
footboard  of  its  cars,  where  they  are 
permitted,  and  often  compelled,  to 
stand,  are  in  danger  of  Doing  in- 
jured by  contact  with  such  obstruc- 
tion, it  Is  a  fair  question  for  the 
jury  whether  the  company  is  or  is 
not  guilty  of  negligence.  West  Chi- 
cago St.  R.  Co.  v.  Marks.  82  111.  A 
185    [an*  182   111.   15,   65   NE  67]. 

16.  Georgia  R.,  etc,  Co.  v.  Gille- 
land,  133  Ga.   621,  66  SE  944:   Whip- 

le    v.    Michigan    Cent.    R    Co..    130 
ich.   460,  90   NW  287. 

17.  -U.  S. — Pennsylvania  R  Co.  v. 
Stockton.  184  Fed.  422,  106  CCA  433. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Snell,  82  Ark.  61,  100  SW  67. 

D.  C. — Great  Falls,  etc.,  R  Co.  v. 
Hammerly,  40  App.  196  (disregard- 
ing signal  of  an  intending  passenger, 
and  running  at  high  speed  past  the 
station). 

Ga. — Central  of  Georgia  R.  Co.  v. 
Goodman,   119  Ga.   234,   46   SE   969. 

111. — Cicero,  etc,  St  R.  Co.  v. 
Melxner,  160  III.  320.  43  NE  823.  31 
LRA  331  [aff  56  111.  A.  288]  (as  to 
person   boarding  moving  street  car). 

Iowa. — Blades  v.  Des  Moines  City 
R.  Co..  118  NW  922. 
1  Ky. — Jonas  v.  South  Covington, 
etc.,  St.  R.  Co.,  182  Ky.  171,  172  SW 
131,  AnnCasl916E  966  (as  to  passen- 
ger attempting  to  board  a  moving 
street  car). 

Mass. — Carter  v.  Boston,  etc,  R 
Co.,  206  Mass.  21,  91  NE  142;  Pluro- 
mer  v.  Boston  El.  R  Co.,  198  Mass. 
499,   84  NE  849. 

Mo. — Goebel  v.  St.  Louis  United  R 
Co.,  (A.)  181  SW  1051;  Danielson  v. 
Metropolitan  St  R.  Co..  175  Mo.  A 
314,   162  SW  807. 

N.  Y. — Benjamin  v.  Metropolitan 
St.  R.  Co.,  84  NYS  458. 
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a  train  or  car,1*  or  whether  it  exercised  proper  care 
in  respect  to  the  place  at  which  the  train  or  car 
stopped,19  or  whether  the  carrier  induced  the  public 
to  believe  that  they  were  invited  to  board  trains  at 
a  place  other  than  a  regular  stopping  place.90  It  is 
also  ordinarily  a  question  for  the  jury  as  to  whether 


the  carrier  was  negligent  in  starting  or  moving  a 
train  or  car  while  a  passenger  was  boarding  it,21 
or  before  he  had  reached  a  seat  in  the  car.22 

[$  1463]  (10)  Operating  Trains  Where  Passen- 
gers Are  Being  Beceived  or  Discharged.  Whether 
the  operation  of  a  train  or  car  at  a  place  where, 


Oh. — Lake  Shore,  etc.,  R.  Co.  v. 
Hotchklss.  24  Oh.  CJr.  Ct.  431. 

Pa. — Felser  v.  Philadelphia,  etc., 
R.  Co.,  245  Pa.  422,  91  A  852;  Red- 
Ington  v.  Harrlsburg  Tract.  Co.,  210 
Pa.  648,  60  A  305;  Donnelly  v.  Buf- 
falo, etc.,  Tract.  Co.,  40  Pa.  Super. 
110;  Dltchfleld  v.  Philadelphia,  etc. 
Tract.  Co.,  32  Pa.  Super.  531  (at- 
tempt to  board  moving  car). 

Wash. — Hendrlckson  v.  Grays 
Harbor  R,  etc.,  Co.,  88  Wash.  146, 
152  P  992. 

W.  Va. — Duty  v.  Chesapeake,  etc., 
R.  Co.,  70  W.  Va.  14.  73  SB  831. 

[a]  Directions  to  board  moving 
train. — Where  there  Is  evidence  to 
the  effect  that  the  trainmen.  Instead 
of  warning  a  passenger  not  to  get 
on  a  moving  train,  directed  him  to 
get  on,  it  was  for  the  Jury,  and  not 
tor  the  court,  to  say  what  directions 
he  received  from  the  trainmen. 
Fulks  v.  St.  Louis,  etc.,  R.  Co.,  Ill 
Mo.   335,   19   SW   818. 

[b]  Evidence  held  to  warrant  di- 
rected verdict  for  defendant  as  to  a 

fierson  attempting  to  board  a  mov- 
ng  car.  Schmidt  v.  North  Jersey 
St.  R.  Co.,  66  N.  J.  L.  424,  49  A  438; 
Houston,  etc.,  R.  Co.  v.  Schuttee, 
(Tex.  Civ,  A.)    91   SW  806. 

18.  U.  S. — Pennsylvania  R.  Co.  v. 
Reed.  60  Fed.  694,  9  CCA  219  (mov- 
ing train). 

Ky. — Jonas  v.  South  Covington, 
etc.,  St.  R.  Co.,  162  Ky.  171,  172  SW 
131.    AnnCasl916E    965. 

Mo. — Klchorn  v.  Missouri,  etc.,  R. 
Co..    130  Mo.   675,   82   SW   993. 

S.  C. — Richardson  v.  Augusta,-  etc., 
R.  Co.,  79  S.  C.  535.  81  SE  83. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Work,   (Civ.  A.)   100  SW  962. 

[a]  Grabbing  passenger's  arm. — 
In  an  action  by  one  injured  in  at- 
tempting to  board  a  moving  street 
car,  who  claims  that  the  conductor 
negligently  grabbed  his  arm,  the 
question    of    the    conductor's    negll- 

fence  is  for  the  Jury.  Jonas  v. 
outh  Covington,  etc.,  St.  R.  Co.,  162 
Ky.  171,  172  SW  131,  AnnCasl916E 
965. 

1*.  Haas  v.  Wichita  R.,  etc.,  Co., 
89  Kan.  613,  132  P  196,  48  LRANS 
974   and  note. 

80.  Chicago,  etc.,  R.  Co.  v.  Doan, 
195  111.  168,  62  NE  826  [aff  93  111.  A. 
247]. 

[a]  Thus,  where  railroad  trains 
for  several  years  have  been  accus- 
tomed to  stop  at  a  certain  point 
where  there  was  no  platform  or 
other  provisions  for  passengers  be- 
fore crossing  another  railroad  track, 
and  employees  of  various  establish- 
ments in  the  neighborhood  were  in 
the  habit  of  there  taking  the  trains, 
no  objection  ever  having  been  made 
to  their  so  doing,  and  the  railroad 
employees  sometimes  assisting  them, 
and  fare  being  always  collected 
from  those  who  thus  boarded  the 
trains,  the  question  whether  the 
company  had  induced  the  public  to 
believe  they  were  Invited  to  board 
the  trains  at  that  place  was  for  the 
•jury.  Chicago,  etc..  R.  Co.  v.  Doan, 
195  111.  168,  62  NE  826  [aff  93  111.  A. 
2471. 

al.  Ala. — Birmingham  R.,  etc.,  Co. 
v.   Selhorst,  165  Ala.  475.  51  S  568. 

Ark. — St.     Louis,     etc.,     R.    Co.    v. 
Richardson,  87  Ark.  101,  112  SW  212. 
D.    C. — Anacostla,    etc.,    R.    Co.    v. 
Klein,    8   App.   75. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Bradley,  125  Oa.  193,  .54  SE  69,  114 
AmSR  196. 

111. — Collins  v.  Chicago  City  R. 
Co..   182  111.  A.  176. 

Iowa. — Burger  v.  Omaha,  etc.,  R. 
Co.,  1S9  Iowa  645,  117  NW  35,  130 
AmSR  343;  Jaques  v.  Sioux  City 
Tract.  Co.,  124  Iowa  257,  99  NW 
106». 

[10C.J.-68] 


Ky. — Louisville,  eta,  R.  Co.  v. 
Hardin,  157  Ky.  13.  162  SW  541: 
Louisville,  etc.,  R.  Co.  v.  Scalf,  165 
Ky.  273,  159  SW  804;  Samuels  v. 
Louisville  R.  Co.,  151  Ky.  90,  151  SW 
37  (whether  a  street  car  was  started 
with  an  unusual  Jerk  as  plaintiff  was 
boarding  It). 

Md— Baltimore  City  Pass.  R.  Co. 
V.   Baer,    90    Md.    97,    44   A   992. 

Mass. — O'Loughlln  v.  Bay  State 
St  R.  Co.,  221  Mass.  65,  108  NE  905; 
Frlnk  v.  Boston  El.  R.  Co.,  218  Mass. 
121,  105  NE  381  (whether  the  con- 
ductor was  negligent  in  allowing  the 
car  to  be  started  by  a  third  person): 
Martin  v.  Boston  El.  R.  Co.,  214 
Mass.  466,  101  NE  1089:  Plckford' v. 
Boston  El.  R.  Co.,  213  Mass.  607,  100 
NE  548;  Yancy  v.  Boston  El.  R.  Co., 
206  Mass.  162,  91  NE  202,  137  Am 
SR  431,  26  LRANS  1217  and  note; 
Ryan  v.  Plttsfield  Electric  St.  R.  Co., 
203  MasB.  283,  89  NE  527:  Lacour  v. 
Springfield  St.  R.  Co.,  200  Mass.  34, 
85  NE  868;  Rand  v.  Boston  El.  R. 
Co.,  198  Mass.   569,  84  NE  841. 

Mich. — Goodyear  v.  Detroit  United 
R.  Co.,  177  Mich.  129,  143  NW  14. 

Minn.— Miller  v.  St.  Paul  City  R. 
Co.,  66  Minn.  192,  68  NW  862. 

Mo. — Benjamin  v.  Metropolitan  St. 
R.  Co.,  246  Mo.  598,  161  SW  91; 
Joyce  v.  Metropolitan  St.  R.  Co., 
219  Mo.  344,  118  SW  21;  Well- 
man  v.  Metropolitan  St.  R.  Co.,  219 
Mo.  126,  118  SW  31;  Berry  v.  St. 
Louis  Transit  Co..  211  Mo.  88.  109 
SW  661;  Barth  v.  Kansas  City  El.  R. 
Co.,  142  Mo.  535,  44  SW  778;  McKee 
v.  St.  Louis  Transit  Co.,  108  Mo.  A. 
470,  83   SW  1013. 

N.  J. — Budner  v.  New  Jersey  Pub- 
lic Service  Corp.,  74  N.  J.  L.  298,  65 
A  893;  Kulman  v.  Erie  R.  Co.,  65  N. 
J.  L.  241,  47  A  497;  McKenna  v. 
North  Hudson  County  R  Co.,  64  N. 
J.   L.   106,   45  A   776. 

N.  Y.— Wolfkiel  v.  Sixth  Ave.  R. 
Co.,  88  N.  Y.  49;  Hirschberg  v. 
Brooklyn,  etc.,  R.  Co.,  134  App.  Civ. 
629,  119  NYS  492:  McGlynn  v.  Nas- 
sau Electric  R.  Co.,  128  App.  Dlv. 
866,  113  NYS  119  [aff  198  N  Y.  622 
mem,  92  NE  1091  meml;  Morrow  v. 
Brooklyn  Heights  R.  Co.,  119  App. 
Dlv.  22,  103  NYS  998-  Erlcius  v. 
Brooklyn  Heights  R.  Co.,  68  App. 
Div.  853,  71  NYS  596;  Fay  v.  Metro- 
politan St.  R  Co.,  62  App.  Dlv.  61, 
70  NYS  763;  Sexton  v.  Metropolitan 
St.  R.  Co.,  40  App.  Dlv.  26,  67  NYS 
677;  De  Rosas  v.  Metropolitan  St.  R. 
Co.,  13  App.  Div.  296,  43  NYS  27: 
Daley  v.  Port  Jervls,  eta,  R.  Co.,  80 
Hun  174,  29  NYS  1011;  Lang  v.  In- 
terborough  Rapid  Transit  Co.,  76 
Misc.  195,  134  NYS  627  (whether  a 
subway  train  was  started  with  due 
care  for  the  safety  of  those  board- 
ing it);  Schalscha  v.  Third  Ave.  R. 
Co.,  19  Misc.  141,  43  NYS  251;  Sllber 
v.  New  York  City  R.  Co..  99  NYS 
837;  Mlchelson  v.  Metropolitan  St. 
R.  Co.,  87  NYS  601;  Dillon  v.  Man- 
hattan R.  Co.,   1   NYS  679. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  155  N.  C.  79,  70  SE 
1080. 

Pa. — Glovanelli  v.  Erie  R.  Co.,  228 
Pa.  33,  76  A  424;  Holmes  v.  Alle- 
gheny Tract.  Co.,  153  Pa.  162,  25  A 
640;  Cahill  v.  Philadelphia  Rapid 
Transit  Co.,  52  Pa.  Super.  661;  Aus- 
trian v.  United  Tract.  Co.,  19  Pa. 
Super.  329;  Shuart  v.  Consolidated 
Tract.   Co.,   15    Pa.   Super.    26. 

Tex. — St.  Louis,  etc.,  R.  Co.  v.  An- 
derson. 59  Tex.  Civ.  A.  300,  126  SW 
628;  San  Antonio,  etc.,  R.  Co.  v. 
Trigo.  49  Tex.  Civ.  A.  523,  108  SW 
1193;  Johnson  v.  Texas  Cent.  R.  Co., 
42  Tex.  Civ.  A.   604,  93  SW  433. 

Va. — Blue  Ridge  Light,  etc.,  Co.  v. 
Price,  108  Va.  652,  62  SE  938. 

Wash. — Atwood  v.  Washington 
Water  Power  Co.,  79  Wash.  427,  140 


P  843;  Gilcher  v.  Seattle  Electric 
Co..  69  Wash.  78,  124  P  218. 

Wis. — Detroit,  etc.,  R.  Co.  v.  Cur- 
tis   23   Wis.   152,   99  AmD  141. 

fa]  Where  a  passenger  who  Is 
old  and  feebla  and  unable  to  help 
himself  is  injured  by  the  usual 
starting  of  the  car,  the  negligence  of 
the  conductor  In  falling  to  give  him 
a  reasonable  opportunity  to  reach  a 
place  of  safety  before  giving  the 
starting  signal  is  ordinarily  for  the 
Jury.  Flanagan  v.  Boston  El.  R. 
Co.,  216  Mass.  337,  103  NE  905; 
Holmes  v.  Allegheny  Tract.  Co.,  153 
Pa.  152,  25  A  640. 


assurance    from 


[b]     Starting  oa  aa 
passengers  that  It  Is   "all  right." — 
The  question  of  a  conductor's  negll- 

?ence  In  starting  a  car  on  assurance 
rom  passengers  on  the  rear  plat- 
form that  It  was  "all  right"  may,  In 
view  of  all  the  circumstances,  be  for 
the  jury.  Plckford  v.  Boston  El.  R. 
Co.,  213  Mass.  507,  100  NE  548. 

I'- 1  What  constitute*  a  reason* 
able  time  to  board  a  street  oar  is 
ordinarily  a  question  for  the  Jury; 
if  the  car  platform  is  crowded,  or 
there  are  a  number  of  passengers  to 
board  the  car,  more  time  may  be 
necessary  than  where  the  number  is 
small  or  the  ingress  unobstructed. 
Rand  v.  Boston  El.  R.  Co.,  198  Mass. 
569.   84   NE  841. 

[d]  Passenger  boarding  after 
having  alighted  to  procure  tickets— 
Where,  after  plaintiff  had  boarded  a 
train  without  a  ticket,  he  was  di- 
rected to  disembark  and  obtain  one, 
and  was  injured  while  endeavoring 
to  again  get  aboard  after  the  train 
had  started,  the  carrier's  failure  to 
hold  the  train  a  reasonable  time  to 
enable  plaintiff  to  obtain  a  ticket, 
and  its  negligence  In  directing  him 
to  leave  the  train  to  get  a  ticket, 
were  properly  submitted  to  the  jury. 
San  Antonio,  etc.,  R.  Co.  v.  Trlgo,  49 
Tex.  Civ.  A.  623,  108  SW  1193. 

[e]  Bvldenoe  Insufficient. — Where, 
In  an  action  against  a  street  railroad 
company  for  Injury  to  a  passenger 
'who  was  thrown  down  by  the  sud- 
den starting  of  the  car  as  he  was  get- 
ting on,  there  was  no  evidence  relat- 
ing to  the  conductor,  except  that 
plaintiff  did  not  see  him,  it  was 
error  to  leave  the  question  of  the 
conductor's  negligence  to  the  Jury. 
Monroe  v.  Metropolitan  St.  R.  Co., 
79  App.   Div.  587,   80  NY8   177. 

38.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Wright,  105  Ark.  269,  160  SW  706. 

Ky. — Louisville  R.  Co.  v.  Wilder, 
143    Ky.   436,    136   SW   892. 

Mass. — Hamilton  v.  Boston,  'etc., 
St.  R.  Co.,  193  Mass.  324,  79  NE  734. 

Mo. — Benjamin  v.  Metropolitan  St. 
R.  Co.,  246   Mo.    698,    161   SW   91. 

N.  Y. — McGlynn  v.  Nassau  Elec- 
tric R.  Co.,  128  App.  Dlv.  866,  118 
NYS  119  [aff  198  N  Y.  622  mem,  92 
NE  1091  mem]  (whether  it  Is  want 
of  ordinary  care  to  start  a  street 
car  before  a  woman  passenger  has 
obtained  a   seat). 

Pa. — Goodhart  v.  Columbia,  etc., 
R.   Co.,   36   Pa.  Super.   441. 

Wash. — Rice  v.  Puget  Sound 
Tract.,  etc.,  Co.,  80  Wash.  47,  141  P 
191. 

[a]  Woman  with  child  in  arms. 
— Whether  or  not  a  woman  en- 
tering a  street  car  with  a  baby  in 
her  arms  should  be  given  an  oppor- 
tunity to  be  seated  before  the  car  is 
started  Is  a  question  for  the  jury. 
Louisville  R.  Co.  v.  Wilder,  143  Ky. 
436.  136  SW  892. 

[b]  It  Is  not  negligence  per  se  to 
start  a  street  oar  while  passengers 
are  standing  either  In  the  car  or  on 
the  platform  or  In  the  vestibule. 
Benjamin  v.  Metropolitan  St.  R.  Co., 
245  Mo.  598.  151  SW  91.  See  gener- 
ally supra  |{   186*.  1167. 
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another  train  or  ear  is  receiving  or  discharging 
passengers  is  negligence,23  or  whether  the  train 
or  car  which  caused  the  injury  to  a  passenger  or  in- 
tending passenger  who  was  rightfully  on  or  near  the 
tracks  at  a  statiqn  or  regular  stopping  place  was 
operated  at  the  time  in  a  negligent  manner,84  is 
ordinarily  a  question  of  fact  for  the  jury. 


S3.  U.  S. — Atlantic  City  R.  Co.  v. 
Clegg,    183    Fed.    216,    105    CCA    478 

J  certiorari  den  220  U.  S.  609  mem, 
1  SCt  714  mem,  56  L  ed.  608  mem]. 

III. — Pennsylvania  Co.  v.  McCaf- 
frey, 173  111.  169,  50  NE  713  [aft  68 
111.  A.  635];  West  Chicago  St.  R.  Co. 
V.   Shlplett,    85    111.   A.    683. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor, 122  Ky.  92.  89  SW  714,  28  KyL 
598. 

Mass. — Renaud  v.  New  York,  etc., 
R   Co.,   206   Mass.    557,   92   NE    710. 

Minn. — Fonda  v.  St.  Paul  City  R. 
Co.,  71  Minn.  438,  74  NW  166,  70  Am 
SR  S41. 

Mo. — Allen  v.  St.  Louis  Transit 
Co.,  188  Mo.  411,  81  SW  1142;  Rich- 
ter  v^Unlted  R.  Co..  146  Mo.  A.  1, 
129  SW  1065;  Hornsteln  v.  United  R. 
Co.,  97  Mo.  A.  271,  70  SW  1105. 

N.  J. — Walger  v.  Jersey  City,  etc., 
R.  Co.,   71   N.   J.  L.   356,   69  A  14. 

N.  Y. — Craven  v.  International  B. 
Co.,  100  App.  Div.  167,  91  NYS  625; 
Jewell  v.  New  York  Cent.,  etc.,  R. 
Co..  27  App.  Dlv.  600.  50  NYS  848. 

Pa. — Qlrton  v.  Lehigh  Valley  R. 
Co..  17  Pa.  Super.  143. 

34.  TJ.  S. — Chunn  v.  Washington 
City,  etc.  R  Co.,  207  TJ.  S.  802,  28 
SCt  68,  62  L.  ed.  219  [rev  23  App. 
(D.  C.)  561]:  Texas,  etc.,  R.  Co.  v. 
Wagley.  91  Fed.  860.  34  CCA  114. 

Ga. — Smith  v.  Atlantic  Coast  Line 
R,  Co.,  5  Ga.  A.  219.  62  SE  1020. 

111. — Smith  v.  Chicago,  etc.,  R  Co., 
163  111.  A.  476. 

Ky. — Louisville  R.  Co.  v.  Sheehan, 
146  Ky.  168,  142  SW  221:  Louisville, 
etc.,  R.  Co.  v.  Smith,  136  Ky.  462,  122 
SW  806. 

Mass. — Sonier  v.  Boston,  etc.,  R 
Co..  141  Mass.  10.  6  NE  84. 

N.  J. — Redhlng  v.  Cent.  R.  Co.,  68 
N.  J.  L.  641.  64  A  431. 

N.  Y.— Dobleckl  *.  Sharp,  88  N.  Y. 
203;  D'Arcy  v.  Interborough  Rapid 
Transit  Co..  165  App.  Div.  757,  152 
NYS  500;  RlcclardelU  v.  New  York 
Cent.,  etc..  R.  Co..  165  App.  Dlv.  152, 
150  NYS  693;  Allenza  v.  Erie  R  Co., 
78  Misc.  659.  138  NYS  1024. 

Pa. — Muhlhause  v.  Monongahela 
St.  R.  Co.,  201  Pa.  237,  60  A  937. 

[a]  Tor  example,  whether  It  is 
negligence  to  run  a  street  car  at  full 
speed  past  a  usual  stopping  place 
when  persons  can  plainly  be  seen 
standing  on  the  platform  between 
the  Inner  rails  awaiting  a  car  ap- 
proaching from  (he  opposite  direc- 
tion is  a  question  for  the  jury,  where 
the  street  car  company  had  sanc- 
tioned such  a  practice  on  the  part  of 
Intending  passengers,  and  the  space 
between  the  rails,  while  wide  enough 
to  enable  a  person  standing  In  the 
center  to  escape  injury,  left  but  a 
narrow  margin  of  safety.  Chunn  v. 
Washington  City,  etc.,  R.  Co.,  207 
U.  S.  302.  28  SCt  63,  52  L.  ed.  219 
[rev  23  App.    (D.  C.)    651]. 

[b]  High  rat*  of  speed*— Whether 
it  is  negligence  to  run  two  freight 
trains  at  the  rate  of  thirty  to  forty 
miles  per  hour  past  a  platform  where 

Bassengers  are  rightfully  waiting  to 
oard  a  train  is  a  question  of  fact. 
Smith  v.  Chicago,  etc.,  R.  Co.,  163 
111.  A.  476. 

[c]  Evidence  of  negllfeace  held 
Insufficient  to  go  to  the  jury  In  an 
action  for  the  death  of  a  person 
struck  by  an  engine,  at  a  station 
while  seeking  transportation.  St. 
Louis,  etc.,  R.  Co.  v.  Watson,  97  Ark. 
660.  134  SW  949. 

35.  U.  S—  Riegel  v.  Pullman  Co., 
210  Fed.  273,  127  CCA  121  (door 
swinging  shut);  Boston,  etc.,  R.  Co. 
v.  Stockwell,  146  Fed.  606,  77  CCA 
19  (platform  gates  on  cars):  New 
Orleans,  etc.,  R.  Co.  v.  Schneider,  60 


Fed.  210.  8  CCA  671.     ' 

Ala. — Birmingham  R,  etc.,  Co.  v. 
Bynum,  189  Ala.  S89,  86  8  786  (as  to 
coupling).  _ 

Cal. — Frost  v.  Los  Angeles  R.  Co., 
165  Cal.  366,  132  P  442  (sufficiency 
of  brakes);  Morga'h  v.  Los  Angeles 
Pac.  Co.,  13  Cal.  A.  12,  108  P  735. 

Conn. — Kebbe  v.  Connecticut  Co., 
85  Conn.  641,  84  A  329,  AnnCasl913C 
167. 

P.  C. — Chesapeake,  etc.,  R.  Co.  v. 
Howard,  14  App.  262  fan'  178  U.  S. 
163,  20  SCt  880,  44  L.  ed.  10161;  Met- 
ropolitan R  Co.  v.  Falvey,  6  App. 
176. 

Ga. — Western,  etc  R.  Co.  v.  Deltch, 
136  Ga.  46,  70  SE  798  (not  closing 
platform  gates);  Columbus  R.  Co.  v. 
Ashbell.  183  Ga.  678,  66  SE  902. 

111.— Pell  v.  Jollet,  etc,  R.  Co..  288 
111.  510,  87  NE  642  [aft  142  111.  A. 
362];  Lake' Street  El.  R.  Co.  v.  Bur- 
gess, 200  111.  628,  66  NE  215  [aft  99 
111.  A  499];  Gorman  v.  South  Side 
El.  R.  Co.,  191  111.  A.  471;  Friend  v. 
South  Side  El.  R  Co.,  178  111.  A.  242; 
Simon  v.  South  Side  El.  R.  Co.,  161 
111.  A.   502    (slippery  platform). 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Schepman,  171  Ind.  71,  84  NE  988 
[rev  (A)  82  NE  998]  (absence  of 
vestibule).  _ 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Markel,  168  Ky.  625,  182  SW  850 
(car  steps);  Louisville,  etc.,  R  Co.  v. 
Roemmele,  157  Ky.  84.  162  SW  647 
(condition  of  overhead  rack);  Louis- 
ville, etc.,  R.  Co.  v.  Rommele,  152  Ky. 
719,  154  SW  16,  AnnCasl916B  267; 
Beiser  v.  Cincinnati,  etc.,  R  Co.,  152 
Ky.  622,  153  SW  742,  43  LRANS  1060 
(whether  car  was  properly  lighted); 
South  Covington,  etc,  R.  Co.  v. 
Smith,  86  SW  970,  27  KyL  811  (shock 
from  controller  box). 

Md. — Hanway  v.  Baltimore,  etc.,  R. 
Co..  126  Md.  535,  96  A  160;  Western 
Maryland  R.  Co.  v.  State,  96  Md.  637, 
58  A  969   (as  to  Inspection  of  car). 

Mass. — Davies  v.  Boston  El.  R.  Co., 
220  Mass.  200,  107  NE  918:  Bresna- 
han  v.  Boston  El.  R  Co.,  216  Mass. 
114,  103  NE  299;  Kellogg  v.  Boston, 
etc..  R.  Co.,  210  Mass.  824,  96  NE  525: 
Carter  v.  Boston,  etc..  R.  Co.,  206 
Mass.  21.  91  NE  142;  Silva  v.  Boston, 
etc..  R  Co.,  204  Mass.  63.  90  NE  547; 
Pitcher  v.  Old  Colony  St.  R  Co..  196 
Mass.  69.  81  NE  876.  124  AmSR  518. 
13  LRANS  481,  12  AnnCas  886  (al- 
lowing obstruction  In  car):  Gannon 
v.  New  York,  etc.,  R.  Co.,  173  Mass. 
40,  62  NE  1076,  43  LRA  833  (defec- 
tive lamp). 

Mich. — Dorrance  v.  Michigan  United 
R  Co.,  176  Mich.  198.  141  NW  ,697, 
AnnCasl915A  763  (accumulation'  of 
Ice  and  snow  In  vestibule  of  car); 
Gerlach  v.  Detroit  United  R.  Co.,  171 
Mich.  474,  137  NW  256  (defective 
handhold);  Rouston  v.  Detroit  United 
R.  Co.,  151  Mich.  237,  115  NW  62; 
Howell  v.  LanBlng  City  Electric  R 
Co.,  136  Mich.  432,  99  NW  406  (de- 
fective brake  rod);  Greenfield  v.  De- 
troit, etc.,  R  Co.,  133  Mich.  557,  95 
NW  646;  Archer  v.  Ft.  Wayne,  etc., 
R.  Co.,   87  Mich.  101,  49  NW  488. 

Minn. — Decker  v.  Chicago,  etc.,  R. 
Co.,  102  Minn.  99,  112  NW  901  (de- 
fective door);  Mats  v.  St.  Paul  City 
R  Co.,  52  Minn.  169,  63  NW  1071. 

Mo. — Beave  v.  St.  Louis  Transit 
Co.,  212  Mo.  331,  111  SW  62;  Gage  v. 
St.  Louis  Transit  Co.,  211  Mo.  189, 
109  SW  13;  Roscoe  v.  Metropolitan 
St.  R.  Co.,  202  Mo.  576,  101  SW  32 
(insufficiency  of  appliances  to  stop 
car);  Taylor  v.  Wabash  R.  Co.,  38 
SW  804  (insufficient  heating  of  car); 
Muehlhausen  v.  St.  Louis  R.  Co..  91 
Mo.  332,  2  SW  316;  Adams  v.  Metro- 
politan St.   R.  Co.,   174   Mo.  A.   5,  160 


[$  1464]  (11)  Condition  of  Oars  and  Equipment. 
Whether  or  not  the  carrier  was  negligent  with  re- 
spect to  the  construction  and  maintenance,  in  a 
safe  condition,  of  the  car,  equipment,  or  appliances 
which  caused  the  injury,  is  ordinarily  a  question 
for  the  jury,"  except  where  the  evidence  is  insuffi- 
cient to  go  to  the  jury,  or  is  clear  and  undisputed,  on 

SW  38  (insecure),  fastening  of  door); 
Black  v.  Metropolitan  St.  R  Co.,  162 
Mo.  A.  90,  144  SW  181;  Donovan  ▼. 
Kansas  CityEl.  R.  Co.,  167  Mo.  A. 
649,  138  SW  679;  Holland  v.  St. 
Louis,  etc,  R  Co.,  106  Mo.  A.  117,  79 
SW  508. 

N.  J. — Machlin  v.  Pennsylvania  R. 
Co.,  83  N.  J.  L.  362.  85  A  340;  Murphy 
v.  North  Jersey  SL  R  Co.,  81  N.  J.  L. 
706,  80  A  331,  35  LRANS  692  and 
note  [rev  73  A  1119J;  Kuttner  ▼. 
New  Jersey  Cent  R  Co.,  80  N.  J.  L. 
11,  77  A  470  [aft  81  N.  J.  L.  731,  80 
A  1136]. 

N.  Y. — Wynn  v.  Central  Park,  etc 
R  Co.,  188  N.  Y.  675,  80  NE  721  [rev 
14  NYS  172]  (as  to  inspection  of 
brake  chain);  Bolce  v.  Ulster,  etc,  R. 
Co.,  120  App.  Dlv.  643,  105  NYS  83 
(construction  of  window);  German  v. 
Brooklyn  Heights  R.  Co.,  107  App. 
Dlv.  364.  95  NYS  112;  Stern  v.  West- 
chester Electric  R  Co.,  99  App.  Dlv. 
491,  90  NYS  870:  Dorff  v.  Brooklyn 
Heifhts  R  Co.,  95  App.  Div.  82,  88 
NYS  463:  Loder  v.  Metropolitan  Bt. 
R  Co.,  84  App.  Div.  691,  82  NYS  957; 
Buckbee  v.  Third  Ave.  R  Co.,  64  App. 
Dlv.  360,  72  NYS  817;  Leonard  v. 
Brooklyn  Heights  R.  Co.,  67  App. 
Div.  125,  67  NYS  985;  Poulsen  v. 
Nassau  Electric  R.  Co.,  80  App.  Dlv. 
246,  61  NYS  938;  Poulsen  v.  Nassau 
Electric  R.  Co.,  18  App.  Div.  221,  45 
NYS  941;  Newton  v.  Central  Vermont 
R.  Co..  80  Hun  491,  30  NYS  488  [aff 
161  N.  Y.  624  mem.  46  NE  1133 
mem];  Palmer  v.  Delaware,  etc 
Canal  Co.,  46  Hun  486  [aft  120  N.  Y. 
170,  24  NE  302,  17  AmSR  629]  (suffi- 
ciency of  inspection);  Goodrich  v. 
Pennsylvania,  etc.,  Canal,  etc,  Co., 
29  Hun  60  (pulling  out  of  draw  head) : 
Hegeman  v.  Western  R  Corp.,  16 
Barb.  363  [aff  13  N.  Y.  9.  64  AmD 
517]  (breaking  of  axle);  Stappers  v. 
Interurban  St.  R.  Co.,  56  Misc.  237, 
106  NYS  854:  Norrls  v.  Brooklyn  City 
R  Co..  4  Misc.  294,  24  NYS  140; 
Boehncke  v.  Brooklyn  City  R  Co.,  3 
Misc.    49.    22   NYS,  712. 

Pa. — Burns  v.  Pennsylvania  R 
Co.,  283  Pa.  304,  82  A  246,  AnnCas 
1913B  811  and  note  (dress  adit  case 
in  aisle);  West  Philadelphia  Pass.  R 
Co.  v.  Gallagher,  108  Pa.  624;  John- 
son v.  Mahoning,  etc..  R,  etc.  Co.. 
60  Pa.  Super.  630:  Whitehouse  v. 
Pittsburg  R.  Co.,  86  Pa.  Super.  581- 
McNerney  v.  Philadelphia  Rapid 
Transit  Co.,  27  Pa.  Super.  168. 

8.  .C. — Bunch  v.  Charleston,  etc.  R 
Co..  91  8.  C.  139,  74  SE  363. 

Tex. — Weatherford,  etc  R.  Co.  v. 
Smith.  (Civ.  A)  170  SW  138:  Hous- 
ton, etc,  R  Co.  v.  Roach,  52  Tex. 
Civ.  A.  95,  114  SW  418  (inspection 
and  testing  of  heating  apparatus): 
International,  etc,  R  Co.  v.  Hubbs, 
37  Tex.  Civ.  A.  77,  82  SW  1062:  Hous- 
ton, etc..  R  Co.  v.  Greer.  22  Tex.  Civ. 
A.  5.  53  SW  68:  Sturdlvant  v.  Ft. 
Worth,  etc.,  R  Co..  (Civ.  A.)  27  SW 
170. 

Vt. — Blunt  v.  Montpelier,  etc.  R 
Co..  89  Vt.   152,  94  A  106.    . 

Wash. — McCormack  v.  Seattle 
Electric  Co.,  49  Wash.  652.  96  P  220: 
Flrebaugh  v.  Seattle  Electric  Co..  40 
Wash.  658,  82  P  995,  111  AmSR  990. 
2  LRANS  836. 

Eng. — Manser  v.  Eastern  Counties 
R.  Co.,  8  L.  T.  Rep.  N.  S.  585. 

Can. — Toronto  R  Co.  v.  Fleming. 
47  Can.  S.  C.  612,  12  DomLR  249.  49 
CanLJ  386,  16  CanRCaa  386  [aft  27 
Ont.  L.  832,  8  DomLR  607.  4  OntWN 
323,  23  OntWN  385]  (explosion  in 
controller  box). 

[a]  Guards  for  wheels  of  street 
oar. — Whether  a  street  railroad  car- 
rier is  negligent  In  not  having  guards 
for  the  wheels  of  the  car.  as  required 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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that  question.2*  Thus  it  is  ordinarily  a  question 
for  the  jury  whether  it  was  negligence  to  leave  the 
vestibule  connection  between  two  cars  unlighted 
on  a  dark  night,27  or  to  leave  the  outside  or  trap- 
door of  the  vestibule  open,  without  a  guard.28 

[ft  1465]  (12)  Operation  of  Oars.  Whether  or 
not  the  train  or  the  car  which  caused  the  injury 
was,  at  the v  time,  operated  with  the  proper  degree 
of  care  and  skill  is  generally  a  question  for  the 
jury,2*  unless  the  insufficiency,  or  the  clear  and  un- 


disputed character,  of  the  evidence  makes  it  a  ques- 
tion for  the  court.  Thus  it  is  generally  a  question 
for  the  jury  as  to  whether  the  carrier  was  negli- 
gent as  to  the  overloaded  or  overcrowded  condition 
of  the  car;81  or  whether  it  was  negligent  as  to  the 
rate  of  speed  at  which  the  car  was  running  at  the 
time  of  the  accident;82  or  whether  it  was  negligent 
as  to  causing  a  passenger  to  fall  or  to  be  pushed  or 
thrown  from  the  car,     such  as  by  reason  of  its 


by  an  ordinance,  is  to  be  determined 
by  the  Jury.  Finkeldey  v.  Omnibus 
Cable  Co.,  114  Cal.  28,  45  P  996. 

[bj  Jttumm lty  of  improvement. — 
(1)  Whether  the  adoption  by  a  com- 
pany of  an  improvement  enhancing 
the  safety  of  passengers  is,  under 
the  evidence,  a  necessary  and  proper 
protection  is  a  question  of  fact  for 
the  jury.  Hegeman  v.  Western  R. 
Corp..  13  N.  Y.  9.  64  AmD  51T  [aff 
16  Barb.  353].  (2)  On  the  question 
of  proper  equipment  of  cars,  it  Is  not 
a  sufficient  answer  to  an  issue  of 
negligence  to  show  that  other  car- 
riers were  using  the  same  equipment. 
but  the  question  must  be  submitted 
to  the  Jury.  St.  Louis  Southwestern 
R.  Co.  v.  Gresham,  (Tex.  Civ.  A.)  140 
SW  48S. 

[c]  Guards  for  oar  windows*—  (1) 
It  is  for  the  Jury  to  determine 
whether  reasonable  diligence  requires 
that  a  street  railroad  company  should 
place  guards  In  front  of  the  car  win- 
dows in  order  to  prevent  passengers 
from  exposing  their  arms.  New  Or- 
leans, etc.,  R.  Co.  v.  Schneider,  60 
Fed.  210,  8  CCA  671.  (2)  Likewise, 
whether  a'  railroad  operating  its  cars 
on  double  tracks  so  close  together 
as  to  be  dangerous  for  passengers 
ought  to  provide  guards  at  the  win- 
dows to  prevent  passengers  from  ex- 
tending their  arms  outside  Is  for  the 
jury.  Pell  v.  Joliet,  etc.,  R.  Co..  238 
111.  E10,  87  NE  542  [aff  142  111.  A. 
3621. 

36.  Ala. — Carlisle  v.  Central  of 
Georgia  R.  Co..  188  Ala.  196.  62  S  769. 

Ark. — Sloan  v.  Little  Rock  R.,  etc., 
Co.,  89  Ark.  574,  117  SW  561. 

Mich. — Werbowlsky  v.  Ft.  Wayne, 
etc,  R.  Co.,  86  Mich.  236,  48  NW 
1097,  24  AmSR  120. 

Mo. — Ferguson  v.  St.  Louis,  etc., 
R.   Co..   123    Mo.   A.    590,   100   SW  637. 

N.  Y. — Craighead  v.  Brooklyn  City 
R.  Co.,  123  N.  T.  391,  25  NE  387  [rev 
6    NTS  431]. 

Oh. — Mt.  Adams,  etc.,  R.  Co.  v. 
Canagna,  6  Oh.  Cir.  Ct.  606,  3  Oh. 
Dec.   608. 

Pa. — Kantner  v.  Philadelphia,  etc., 
R.  Co.,  236  Pa.  283.  84  A  774. 

[a]  Evidence  showing  defeat  non- 
deteotable. — Although,  where  a  pas- 
senger is  Injured  by  reason  of  a  de- 
fect of  an  appliance,  a  presumption 
of  negligence  of  the  carrier  arises, 
where  plaintiff's  evidence  shqws  not 
only  that  the  wheels  of  a  car  were 
broken  and  defective  but  also  that 
the  defect  was  such  that  it  could 
not  have  been  detected  by  precaution, 
the  court  will  sustain  a  demurrer 
to  the  evidence.  Ferguson  v.  St. 
Louis,  etc..  R.  Co.,  123  Mo.  A.  590, 
100  SW  537. 

27.  Bronson  v.  Oakes,  76  Fed.  734, 
22  CCA  520;  Clanton  v.  Southern  R. 
Co..  165  Ala.  485,  51  S  616.  27  LRANS 
253. 

38.  U.  S. — Bronson  v.  Oakes,  76 
Fed.  734.  22  CCA  620. 

Ala. — Clanton  v.  Southern  R.  Co., 
165  Ala.  485.  61  S  616.  27  LRANS  263. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Oliver,  92  Ark.  432,  123  SW  662. 

N.  J. — Rivers  v.  Pennsylvania  R. 
Co..  83  A  883  [rev  80  N.  J.  L.  217,  76 
A  455]. 

Or. — Kearney  v.  Oregon  R..  etc., 
Co..  59  Or.  12.  112  P  1083.  115  P  593. 

39.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Eddy.  228  Fed.  64?,  143  CCA  165: 
Baltimore,  etc.,  R.  Co.  v.  White,  176 
Fed.  900.  100  CCA  370. 

Ale. — Louisville,  etc.,  R.  Co.  v. 
Mulder.  149  Ala.  676,  42  S  742  (clos- 
ing a  door  on  a  passenger's  hand). 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mc- 


Mlchael,  116  Ark.  101.  171  SW  115; 
Robinson  v.  Little  Rock  R.,  etc.,  Co., 
113   Ark.    227.    168    SW   1125, 

D.  C. — Knight  v.  Metropolitan  R. 
Cc.,  21  App.  494;  Adams  v.  Wash- 
ington, etc.,  R.  Co.,  9  App.  26. 

Ga. — Wood  v.  Georgia  R.,  etc.,  Co.. 
84  Ga.  363,  10  SE  967;  Holloman  v. 
Georgia  Southern,  etc.,  R.  Co.,  12 
Ga.  A.  755.  78  SE  428;  Valdoeta  St. 
R.  Co.  v.  Fenn,  11  Ga.  A  586,  76  SE 
984 

111. — Barnes  v.  Danville  St.  R., 
etc.,  Co.,  236  111.  566,  86  NE  921,  126 
AmSR  237;  Wlmmer  v.  Chicago  R. 
Co.,  185  111.  A.  523;  Mumaugh  v.  Chi- 
cago City  R.  Co..   180  111.  A.  229. 

Kan. — Metropolitan  SC  R.  Co.  v. 
Warren,  74  Kan.  244,  86  P  131,  89 
P  656. 

Ky. — Southern  R.  Co.  v.  Neal,  164 
Ky.  121,  176  SW  14;  South  Coving- 
ton, etc.,  St.  R.  Co.  v.  Trowbridge,  163 
Ky.  79.  173  SW  371;  Central  Ken- 
tucky Tract.  Co.  v.  May,  126  SW  1092; 
Adams  v.  Louisville,  etc..  R.  Co.,  134 
Ky.  620.  121  SW  419,  136  AmSR  426, 
21    AnnCas    321    and    note. 

Mass. — Leavltt  v.  Boston  El.  R. 
Co.,  222  Mass.  346,  110  NE  961; 
Walsh  v.  Boston  El.  R.  Co.,  222  Mass. 
275,  110  NE  278;  Hooper  v.  Bay 
State  St.  R.  Co.,  218  Mass.  261,  105 
NE  892;  Hamilton  v.  Boston  El.  R. 
Co.,  213  Mass.  420.  100  NE  604;  Nolan 
v.  Newton  St.  R.  Co.,  206  Mass.  884, 
92  NE  505;  White  v.  Fltchburg  R. 
Co.,  136  Mass.  321. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co.,   176  Mich.  413,  142  NW  832. 

Mo. — Roscoe  v.  Metropolitan  St.  R. 
Co.,  202  Mo.  676,  101  SW  32;  Wagner 
v.  Missouri  Pac.  R.  Co.,  97  Mo.  612, 
10  SW  486,  3  LRA  166;  McManus  v. 
Metropolitan  St  R.  Co.,  116  Mo.  A. 
110,   92  SW  176. 

N.  J. — Donohue  v.  Public  Service 
R.  Co.,  79  N.  J.  L.  537.  78  A  183. 

N.  Y. — Robson  v.  Nassau  Electric 
R.  Co.,  80  App.  Div.  301,  80  NYS  698; 
Lent  v.  New  York  Cent.,  etc.,  R.  Co., 
64  N.  Y.  Super.  317  [aff  120  N.  Y.  467, 
24   NE  653]. 

Pa.— Schenkel  v.  Pittsburgh,  etc.. 
Tract.  Co.,  194  Pa.  182,  44  A  1072; 
Dunlay  v.  United  Tract.  Co.,  18  Pa. 
Super.  206;  Diaz  v.  Philadelphia,  etc., 
R.   CO;,   23   Pa.    Dist.    531. 

S.  C. — Stembrldge  v.  Southern  R. 
COj  65  S.  C.  440,  43  SE  968. 

Tex. — Cruseturner  v.  International, 
etc.,  R.  Co.,  38  Tex.  Civ.  A  466,  86 
SW  778. 

Utah. — Conway  v.  Salt  Lake,  etc., 
R.   Co.,   156   P  389. 

Wash. — Weir  v.  Seattle  Electric 
Co.,41  Wash.  667,  84  P  597. 

"What  constitutes  negligence  in  the 
operation  of  a  street  car  Is  a  ques- 
tion of  fact,  not  one  of  law."  wlm- 
mer v.  Chicago  R.  Co.,  185  111.  A.  523, 
525. 

[a]  Failure  to  shut  off  power  on 
stalled  oar. — Whether  the  motorman 
was  negligent  in  falling  to  completely 
shut  oft  the  power  when  the  car  be- 
came stalled,  before  leaving  It  in  an 
attempt  to  push  It  from  the  track, 
was  for  the  jury.  Barnes  v.  Dan- 
ville St.  R.,  etc.,  Co.,  235  111.  566,  85 
NE    921,    126    AmSR    237. 

30.  Dawson  v.  New  York,  etc.. 
Bridge,  81  App.  Div.  537,  52  NYS  183. 
See  also   supra   J    1454. 

31.  Southern  R.  Co.  v.  Nappler, 
138  Ga.  31,  74  SE  778;  Lyndon  v. 
Georgia  R.  etc.,  Co.,  3  Ga.  A.  634,  60 
SE  278;  Kordlck  v.  Chicago  R.  Co., 
187  111.  A.  74 ■  Alton  Light,  etc.,  Co. 
V.  Oiler.  119  111.  A.  181  faff  217  111. 
15.  75  NE  419,  4  LRANS  399  and 
note];  Lane  v.  Choctaw,  etc.,  R.  Co., 


19  Okl.  324,  91  P  883;  Osteon  v. 
Dallas  Cons.  Electric  St.  R.  Co., 
(Tex.  Civ.  A.)  146  SW  648.  See  also 
infra  note  34  [a]. 

38.  Ala, — Alabama  Great  South- 
ern R.  Co.  v.  Gilbert,  6  Ala.  A.  372, 
60  S  542. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Woods,  96  Ark.  311,  181  SW  869,  S3 
LRANS  866. 

Conn. — Kebbe  v.  Connecticut  Co., 
85  Conn.  641,  84  A  829,  AnnCasl913C 
167. 

111. — McShane  v.  Chicago  City  R. 
Co.,  170  111.  A.  257. 

Iowa. — Mitchell  v.  Chicago,  etc.,  R. 
Co.,  188  Iowa  283,  114  NW  622;  An- 
drews v:  Chicago,  etc.,  R.  Co.,  86 
Iowa  677.  53  NW  899. 

Ky. — Bishop  v.  Illinois  Cent.  R. 
Co..   77  SW  1099,   26  KyL  1863. 

Mass. — Vahey  v.  Boston  El.  R.  Co., 
222  Mass.  374.  Ill  NE  40;  Hutchin- 
son v.  Boston,  etc.,  R.  Co.,  219  Mass. 
889,  107  NE  271;  Olund  v.  Worcester 
Cons.  St.  R.  Co.,  206  Mass.  644,  92 
NE  720. 

Mo. — Van  Natta  v.  People's  St.  R., 
etc..  Co.,  133  Mo.  18,  34  SW  605; 
Flucks  v.  St.  Louis,  etc.,  R.  Co.,  148 
Mo.  A  17,  122  SW  348;  Wills  v. 
Atchison,  etc.,  R.  Co.,  133  Mo.  A 
825.   113   SW   718. 

N.  Y. — Francisco  v.  Troy,  etc.,  R. 
Co..  88  Hun  464,  34  NYS  869. 

Pa, — Wright  v.  Pennsylvania  R. 
Co.,   8  Plttsb.  116. 

Wis. — White  v.  Milwaukee  City  R. 
CO.,   61  Wis.  536,  21   NW  524. 

[a]  In  the  absence  of  municipal 
or  statutory  regulation,  no  speed 
of  a  railroad  train  can  be  declared 
negligence  as  a  matter  of  law,  but 
the  question  must  be  left,  to  the  jury. 
St.  Louis,  etc,  R.  Co.  v.  Woods,  96 
Ark.  311,  131  SW  869.  83  LRANS 
865. 

[b]  Whether  It  la  negligence  for 
a  traction  oar  to  turn  a  curve  at  a 
rapid  rate  of  speed  (1)  is  a  question 
of  fact  for  the  Jury.  Metropolitan 
West  Side  El.  R.  Co.  v.  Kowalskl,  139 
111.  A.  89;  Vahey  v.  Boston  El.  R.  Co., 
222  Mass.  374,  111  NE  40;  Partelow 
v.  Newton,  etc.,  St.  R.  Co.,  196  Mass. 
24,  81  NE  894;  Macy  v.  New  Bedford, 
etc.,  St.  R.  Co.,  182  Mass.  291,  65  NE 
397:  Muehlhausen  v.  St.  Louis  R.  Co., 
91  Mo.  332,  2  SW  31.5;  Francisco  v. 
Troy,  etc.,  R.  Co.,  88  Hun  464,  34 
NYS  869.  (2)  It  is  a  question  for 
the  Jury  whether  a  street  railroad 
company  was  negligent  In  running 
an  electric  car,  the  platform  of  which 
was  crowded  with  passengers,  at  the 
rate  of  fifteen  miles  an  hour,  down 
grade,  and  around  a  sharp  curve. 
Reber  v.  Pittsburg,  etc.,  Tract.  Co., 
179  Pa.  339,  36  A  245,  67  AmSR 
599. 

[c]  '  Evidence  held  Insufficient  to 
go  to  the  jury  on  the  issue  whether 
the  car  was  run  unreasonably  fast 
over  a  switch.  Olund  v.  Worcester 
Cons.  St.  R.  Co.,  206  Mass.  544,  92 
NE   720. 

33.  Ark. — Robinson  v.  Little  Rock 
R.,  etc.,  Co.,  113  Ark.  227,  168  SW 
1125  (as  a  car  was  rounding  a 
curve);  Oliver  v.  Ft  Smith  Light 
etc.,  Co..  89  Ark.  222,  116  SW  204, 
131    AmSR    86. 

111. — South  Chicago  City  R.  Co.  v. 
Dufresne.  200  111.  456,  66  NE  1075 
[aff  102  111.  A.  493]. 

Ky. — Louisville  R.  Co.  v.  Osborne, 
157  Ky.  841,  163  SW  189;  Louisville, 
etc..  R.  Co.  v.  Beard,  90  SW  944,  28 
KyL  921. 

Mass. — Thayer  v.  Old  Colony  St.  R. 
Co..  214  Mass.  234.  101  NE  368,  44 
LRANS  1126.  AnnCaal»14B  865; 
Digitized  by  VJVUWV  IV. 
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crowded  condition,"  or  by  a  sudden  and  unusual 
lurch,  jerk,  or  jolt  of  the  car;88  or  whether  it  was 
otherwise  negligent  in  operating  the  train  or  car 
in  such  a  manner  as  to  cause  sudden  and  unusual 
stops,  lurches,  jerks,  or  jolts,  thereby  causing 
injury.88 


[y  I486]  (IS)  Passing  Other  Vehicles  or  Objects. 
Whether  in  passing  other  vehicles  or  objects  near 
the  track  the  car  was.  operated  in  a  negligent  man- 
ner, whereby  the  passenger  was  struck  by  such  other 
vehicle  or  object  and  injured,  is  generally  a  ques- 
tion for  the  jury.87    Thus  it  is  generally  a  question 


Olund  v.  Worcester  Cons.  St  R.  Co., 
206   Mass.   644,   92  NE  720. 

Mich. — Dupuls  v.  Saginaw  Valley 
Tract.  Co.,  146  Mich.  151,  109  NW 
413  (as  a  car  was  rounding-  a  curve). 

Mo. — Muehlhausen  v.  St.  Louis  R. 
Co.,  91  Mo.  332,  2  SW  316;  Choquette 
v.  Southern  Electric  R.  Co.,  80  Mo.  A. 
615. 

N.  J. — Whalen  v.  Consolidated 
Tract.  Co.,  61  N.  J.  L.  606,  40  A  646, 
68  AmSR  723,   41   LRA  S36. 

Pa.— Sulger  v.  Philadelphia,  etc.,  R. 
Co.,  2-45  Pa.  128,  91  A  236,  AnnCas 
1916A  143  and  note;  Rundle  v.  Slate 
Belt  Electric  St.  R.  Co.,  33  Pa.  Super. 
288. 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co. -v.  Stone.  (Civ.  A.)  166  SW  708. 

[a]  BvUeaoe  held  insufficient  as 
•  matter  of  law  to  show  negligence 
on  the  part  of  the  carrier.  Sander- 
son v.  Boston  El.  R.  Co.,  194  Mass. 
337,  80  NE  515;  Bartley  v.  Metropoli- 
tan St.  R.  Co.,  148  Mo.  124,  49  SW 
840. 

[b]  Direction  of  verdict  for  de- 
fendant or  nonsuit  held  proper.. — 
Ackerstadt  v.  Chicago  City  R.  Co., 
194  111.  616,  62  NE  884  [aft  94  ill. 
A.  130];  State  v.  United  R.,  etc.,  Co., 
101  Md.  183.  60  A  249;  Holland  v. 
West  End  St.  R.  Co.,  165  Mass.  387, 
29  NE  622;  Mooar  v.  Pittsburg  R. 
Co..  219  Pa.  616,  69  A  76. 

34.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Lacey,  185  Fed.  225,  107  CCA  831. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Brown,  165  Ala.  493,  51  S  565. 

Ga. — Holleman  v.  Georgia,  etc.,  R. 
Co..  12  Ga.  A.  765,  78  SE  428. 

111. — Chicago,  etc.,  R.'Co.  v.  New- 
ell. 212  111.  332,  72  NE  416  [app  dlsm 
198  U.  S.  679  mem.  26  SCt  801  mem, 
49  L.  ed.  1171  mem]. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co.,  101  P  463. 

Mass. — Morse  v.  Newton  St.  R.  Co., 
213  Mass.  695,  100  NE  1007. 

Nebr. — Pray  v.  Omaha  St.  R.  Co., 
44  Nebr.  167,  62  NW  447,  48  AmSR 
717. 

N.  T. — Lehr  v.  Stelnway,  etc.,  R. 
Co.,  118  N.  Y.  656,  23  NE  889;  Cattano 
v.  Metropolitan  St.  R.  Co.,  67  App. 
Dlv.  615,  73  NYS  1131  [aff  173  N.  Y. 
566,    66    NE    563];    Gray    v.    Metro- 

rolltan  St.  R.  Co.,  39  App.  Dlv.   536, 
7   NYS   587    [rev  on, other  grounds 

166  N.  Y.  457.  69  NE  462]. 

Tex. — Williams  v.  International, 
etc.,  R.  Co.,  28  Tex.  Civ.  A.  503,  67 
SW  1086. 

[a]  Whether  a  carrier  is  negligent 
la  allowing;  the  platform  to  become 
■o  crowded  that  a  passenger  Is  lia- 
ble to  be  pushed  off  Is  a  question  for 
the  jury.  Cattano  v.  Metropolitan 
St.  R.  Co.,  67  App.  Dlv.  615.  73  NYS 
1131  [aff  173  N.  Y.  566,  66  NE  663]; 
Kohm  v.  Interborough  Rapid  Transit 
Co..  104  App.  Div.  237,  93  NYS  671,  16 
NY  AnnCas  315. 

36.  U.  S. — Northern  Pac.  R.  Co.  v. 
Adams,  116  Fed.  324,  54  CCA  196 
[rev  on  other  grounds  192  U.  S.  440, 
24  SCt  408,  48L  ed.  513]. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Yates,  169  Ala.  381,  53  S  915. 

Ark. — Chicago,  etc..  R.  Co.  v.  Llnd- 
ahl,  102  Ark.  633.  146  -SW  191.  Ann 
Casl914A  561;  Miles  v.  St.  Louis, 
etc.,  R.  Co.,  90  Ark.  485,  119  SW 
837. 

Ga. — Georgia,  etc.,  R.  Co.  v.  Jacobs, 
15  Ga.  A.   292,  83   SE  934. 

Ky. — Louisville  R.  Co.  v.  Osborne, 

167  Ky.  341,  163  SW  189. 

Mass. — Rust  v.  Springfield  St.  R. 
Co.,  217  Mass.  116.  104  NE  367; 
Geddes  v.  Metropolitan  R.  Co.,  103 
Mass.   391. 

Mo. — Wlllmott  v.  Corrlgan  Cons. 
St.  R.  Co.,  106  Mo.  635,  17  SW  490; 
Wlllmott   v.   Corrlgan    Cons.    St.    R. 


Co..  16  SW  500. 

N.  J. — Field  v.  Delaware,  etc.,  R. 
Co..  69  N.  J.  L.  433,  55  A  241. 

N.  Y. — Depew  v.  New  York  City 
R.  Co  112  App.  Div.  260.  98  NYS 
276;  Sheeron  v.  Coney  Island,  etc., 
R  Co.,  89  App.  Div.  338.  86  NYS 
958;  Sheeron  v.  Coney  Island,  etc., 
R.  Co,  78  App.  Dlv.  476,  79  NYS 
752;  Whitaker  v.  Stat  en  Island  Mid- 
land R.  Co.,  72  App.  Div.  468,  76 
NYS  648;  Lansing  v.  Coney  Island, 
etc.,  R.  Co.,  16  App.  Div.  146,  45  NYS 
120;  Hastings  v.  Central  Crosstown 
R.  Co..  7  App.  Div.  312,  40  NYS  93; 
Francisco  v.  Troy,  etc.,  R.  Co.,  88 
Hun  464,  34  NYS  859;  Saltzman  v. 
Brooklyn  City  R.  Co..  78  Hun  667,  26 
NYS  311  [aff  148  N.  Y.  746  mem, 
43  NE  989  mem];  Vail  v.  Broadway 
R.  Co.,  6  Misc.  20,  26  NYS  69,  31 
AbbNCas  66:  Glassberg  v.  Interurban 
St.  R.  Co.,  »2  NYS  731. 

Pa. — Brown  v.  Chester  Tract.  Co., 
230  Fa.  498.  79  A  713;  West  Phila- 
delphia Pass.  R.  Co,  v.  Gallagher, 
108  Pa.  524. 

R.  I. — Verrone  v.  Rhode  Island 
Suburban  R.  Co.,  27  R.  I.  370,  62  A 
612,   114  AmSR  41. 

S.  C. — Doolittle  v.  Southern  R 
Co.,  62  S.  C.  130,   40  SE  133. 

Tex. — Choate  <v.  San  Antonio,  etc., 
R.  Co..  90  Tex.  82,  36  SW  247.  37  SW 
319;  Yanex  v.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  126  SW  1176;  San 
Antonio,  etc.,  R.  Co.  v.  Choate,  22 
Tex.  Civ.  A.  618,  56  SW  214;  Ebert  v. 
Gulf,  etc.,  R.  Co..  (Civ.  A.j  49  SW 
1105;  Gaunce  v.  Gulf,  etc..  R.  Co.,  20 
Tex.   Civ.   A.    33.   48   SW   624. 

[a]  The  fact  that  toe  passenger 
oannot  exactly  describe  the  sort  of  a 
lurch,  or  Jerk:  which  threw  him  from 
the  car  will  not  so  discredit  his  tes- 
timony as  to  prevent  the  submis- 
sion of  the  case  to  the  jury.  Louis- 
ville R.  Co.  v.  Osborne,  157  Ky.  841, 
163    SW    189. 

[b]  Xonsult  held  proper.— Nies 
v.  Brooklyn  Heights  R.  Co.,  68  App. 
Div.  269,  74  NYS  41. 

38.  U.  S. — Delano  v.  Pelrce,  225 
Fed.  976,  141  CCA  98;  Texas,  etc..  R. 
Co.  v.  White,  101  Fed.  928,  42  CCA 
86,  62  LRA  90;  Sprague  v.  Southern 
R.  Co..   92  Fed.«69,   84  CCA  207. 

Ala.— Ball  v.  Mobile  Light,  etc.,  R. 
Co.,  146  Ala.  309,  39  S  684,  119  Am 
SR  32,  9  AnnCas   962. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Holmes,  96  Ark.  339,  131  SW  692: 
St.  Louis,  etc,  R.  Co.  ▼.  Pollock,  93 
Ark.  240.  123  SW  790;  Oliver  v.  Ft 
Smith  Light,  etc.,  Co.,  89  Ark.  222, 
116  SW  204,  131  AmSR  86;  St.  Louis, 
etc.,  R.  Co.  v.  Richardson,  87  Ark. 
101,  112  SW  212. 

Cal. — McCurrle  v.  Southern  Pac. 
Co..  122  Cal.  568.  55  P  324:  Dough- 
erty v.  Union  Tract.  Co.,  23  Cal.  A. 
17,  136  P  722. 

Ga. — Georgia,  etc,  R.  Co.  v.  Ja- 
cobs, 15  Ga.  A.  292,  82  SE  934. 

111.— Wyckoff  v.  Chicago  City  R. 
Co.,  234  111.  613,  85  NE  237  [aff  136 
111.  A.  342];  Chicago  City  R.  Co.  v. 
Morse,  197  111.  327,  64  NE  304  [aff 
98  111.  A.  6621;  Chicago,  etc.,  R.  Co. 
v.  Newell,  113  111.  App.  263  [aff  212 
111.    332,    72    NE    416]. 

Ind. — Evansvllle,  etc.,  R.  Co.  v. 
Mills.  37  Ind.  A.  698.   77  NE  608. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Kemp.  149  Ky.  344,  149  SW  836;  Illi- 
nois Cent.  R.  Co.  v.  Colly,  86  SW 
636.  27  KyL  730;  Chesapeake,  etc.. 
R.  Co.  v.  Jordan.  76  SW  146,  25  KyL 
674. 

Mass. — Griffin  v.  Springfield  St.  R. 
Co.,  219  Mass.  56,  106  NE  561;  Cutts 
v.  Boston  El.  R.  Co.,  202  Mass.  460, 
89  NE  21;  Farnon  v.  Boston,  etc.,  R. 
Co..  180  Mass.  212,  62  NE  254. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 


Co..  131  Mich.  660,  »1  NW  1027; 
Moore  v.  Saginaw,  etc.,  R.  Co..  119 
Mich.  613,  78  NW  666;  Etson  v.  Ft. 
Wayne,  etc,  R.  Co.,  114  Mich.  605. 
72  NW  598. 

Miss. — Yasoo,  etc.,  R.  Co.  v.  Hum- 
phrey. 83  Miss.   721,  36   S  164. 

Mo. — Daniels  v.  St.  Louis,  etc,  R 
Co..  (A.)  181  SW  599;  Farmer  v.  St. 
Louis-etc,  R.  Co.,  178  Mo.  A.  579. 
161  SW  827;  Todd  v.  Missouri  Pac. 
R.  Co.,  126  Mo.  A.  684.  105  SW  671; 
Bowlin  v.  Union-  Pac.  R.  Co.,  125  Mo. 
A.  419,  102  SW  631;  Scamell  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  504. 
77  SW  1021:  Dorsey  v.  Atchison,  etc.. 
R.   Co..  83   Mo.  A.   528. 

N.  Y. — Dorr  v.  Lehigh  Valley  R 
Co.,  211  N.  Y.  369,  105  NE  652.  LRA 
1915D  368,  AnnCasl916C  763  [aff  152 
App.  Div.  342,  136- NYS  872];  Avers 
v.  Rochester  R.  Co.,  156  N.  Y.  104.  50 
NE  960;  Murphy  v.  Interurban  St. 
R.  Co.,  106  App.  Dlv.  110,  93  NYS 
728;  Ward  v.  Metropolitan  St.  R. 
Co.,  99  App.  Div.  126,  90  NYS  897; 
Harty  v.  New  York,  etc.,  R  Co..  95 
App.  Div.  119,  88  NYS  422;  Bradley 
v.  Second  Ave.  R.  Co.,  34  App.  Dlv. 
284,  64  NYS  256;  Grotsch  v.  Stein- 
way  R.  Co..  19  App.  Dlv.  130.  45 
NYS  1075;  Miles  v.  King,  18  App. 
Dlv.  41,  45  NYS  379:  Tompkins  v. 
Interborough  Rapid  Transit  Co.,  88 
Misc.  20,  150  NYS  219;  Goldstuck  v. 
Interborough  Rapid  Transit  Co.,  85 
Misc.  24,  147  NYS  42;  Starkman  v. 
Interborough  Rapid  Transit  Co.,  83 
Misc.  62.  144  NYS  780;  Glldden  v. 
New  York  Cent,  etc.  R.  Co.,  20  NY 
WklyDig  318. 

Pa. — Til  ton  v.  Philadelphia  Rapid 
Transit  Co.,  231  Pa.  83.  79  A  877; 
Continental  Pass.  R.  Co.  v.  Swain. 
13  WklyNC  41. 

Tex. — Gulf,  etc,  R.  Co.  v.  Stewart 
(Civ.  A.)  164  SW  1059:  Houston, 
etc.,  R.  Co.  v.  Harris,  (Civ.  A.)  120 
SW  500;  Houston,  etc.,  R.  Co.  v. 
Johnson,  (Civ.  A.)  103  SW  289; 
Hardin  v.  Ft  Worth,  etc.,  R  Co., 
(Civ.    A.)   100  SW   996. 

Wash. — Lane  v.  Spokane  Falls, 
etc..  R.  Co.,  21  Wash.  119.  57  P  367, 
76  AmSR    821,   46   LRA  158. 

Wis. — Harden  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  213,   78  NW  424. 

[a]  Knowledge  by  paasengrer  of 
ordinary  Jerks  and  Jan.— It  is  mat- 
ter of  common  knowledge  that  jerks 
and  jars  ordinarily  attend  the  han- 
dling and  running  of  freight  trains, 
and  that  they  are  more  frequent 
than  in  the  handling  of  regular  pas- 
senger trains,  so  that  it  is  error  to 
submit  to  the  Jury  whether  one  who 
became  a  passenger  on  a  freight 
train  had  such  knowledge.  South- 
ern R.  .Co.  v.  Ci-owder,  135  Ala.  417. 
33  S  385. 

[b]  Evidence  held  insufficient  to 
submit  question  to  Jury, — Erwln  v. 
Kansas  City,  etc.,  R.  Co.,  94  Mo.  A. 
289,  68  SW  88  (demurrer  to  evi- 
dence sustained):  Nelson  v.  Lehigh 
Valley  R.  Co.,  25  App.  Div.  536.  lo 
NYS  63;  De  Yoa  v.  Seattle  Electric 
Co.,  63  Wash.  688,  102  P  446.  104  P 
647.  1133. 

37.  Cal. — Seller  v.  Market  St  R 
Co.,   139  Cal.   268,   72  P   1006. 

111. — Chicago,  etc.,  R.  Co.  v.  Mur- 
phy. 198  111.  462,  64  NE  1011  [aff 
99  111.  A.  126];  North  Chicago  St. 
R.  Co.  V.  Polkey,  106  111.  A.  98  [rev 
on  other  grounds  203  III.  225,  67  NE 
793], 

Ind. — Ft  Wayne  Tract  Co.  v.  Har- 
dendorf,  164  Ind.  40S,  72  NE  593  (car 
on  parallel  track). 

Mass. — Pomeroy  v.  Boston,  etc  St. 
R.  Co.,  193  Mass.  507,  79  NE  764 
(struck  by  trolley  pole). 

Mo. — Gage  v.  St  Louis  Transit 
Co..  211  Mo.  139,  109  SW  13   (struck 
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for  the  jury  as  to  whether  notice  or  warning  should 
have  been  given  to  the  passengers  of  the  danger  of 
injury  from  such  vehicles  or  objects.38 

[i  1467]  (14)  Collisions.  It  is  generally  a 
question  for  the  jury  as  to  whether  the  carrier  was 
negligent  with  respect  to  a  collision  between  its 
trains  or  cars,39  or  between  its  train  or  car  and  the 
train  or  car  of  another  company  at  a  crossing,40 


or  between  its  train  or  car  and  a  wagon  or  other 
vehicle  or  object  on  or  near  the  track. 

[$  1468]  (15)  Derailments.  Whether  the  car- 
rier was  negligent  with  respect  to  the  derailment  of 
a  train  or  car,  by  reason  of  which  a  passenger  was 
injured,  is  generally  a  question  for  the  jury.42 

[J  1469]  (16)  Setting  Down  Passengers.  It  is 
ordinarily  a  question  for  the  jury  under  the  evi- 


by  car  on  parallel  track):  Parks  V. 
St.  Louis,  etc..  R.  Co..  178  Mo.  108, 
77  SW  70,  101  AmSR  425  (car  on 
other  track);  Seymour  v.  Citizens' 
R.  Co.,  114  Mo.  266,  21  SW  738; 
Monday  v.  St.  Joseph  R.,  etc.,  Co., 
136  Mo.  A.  692,  119  SW  24;  Vessels 
v.  Metropolitan  St.  R.  Co.,  129  Mo. 
A.  708,  108  SW  678  (passing 
wag-on);  Krelmelmann  v.  Jourdan, 
107  Mo.  A.  64,  80  SW  323  (struck  by 
car  on  other  track  while  on  the 
inner  footboard). 

N.  J. — Wheeler  v.  South  Orange, 
etc..  Tract.  Co.,  70  N.  J.  L.  725,  58  A 
927   (struck  by  trolley  pole). 

N.  T. — Kramer  v.  Brooklyn 
Heights  R.  Co.,  190  N.  T.  310,  83  NE 
35  frev  114  App.  Div.  804,  100  NYS 
276 J;  Sheppard  v.  Brooklyn  Heights 
R.  Co.,  146  App.  Dlv.  806,  181  NYS 
507:  Walsh  v.  Interurban  St.  R.  Co., 
50  Misc.  637,  98  NYS  666;  Walker  v. 
Atlantic  Ave.  R.  Co.,  11  NYS  742. 

Or. — Anderson  v.  City,  etc.,  R.  Co., 
42    Or.    505,    71    P   669. 

Pa. — Slmklns  v.  Philadelphia  Rapid 
Transit  Co..  244  Pa.  182,  90  A  627; 
Cline  v.  Pittsburg  R.  Co.,  226  Pa. 
586.  75  A  850,  27  LRANS  936;  Bum- 
bear  v.  United  Tract.  Co.,  198  Pa. 
198,   47  A  961. 

Tex. — Boldt  v.  San  Antonio  Tract. 
Co.,  (Civ.  A.)  148  SW  831  (struck 
by  car  on  other  track). 

4a]     Directed  verdict  for  defend- 
held  proper. — Kurts  v.  Phlladel- 
?hla  Rapid  Transit  Co.,  244  Pa.  179, 
0  A  526. 

38.  Chapman  v.  Capital  Tract.  Co., 
87  App.  (D.  C.)  479;  Pell  v.  Joliet, 
etc.,  R.  Co.,  238  111.  610,  87  NB  542 
[all  142  111.  A.  262];  North  Chicago 
St.  R.  Co.  V.  Polkey.  203  111.  226,  67 
NE  793  (permitting  a  passenger  to 
ride  on  the  running  hoard  while 
passing  through  a  tunnel);  Johnson 
v.  Chicago  City  R.  Co.,  174  111.  A. 
148;  Citizens'  St.  R.  Co.  v.  Hoffbauer, 
23  Ind.  A.  614,  66  NB  54;  Shields  v. 
Minneapolis,  etc.,  Blectric  Tract.  Co., 
124  Minn.  327.  144  NW  1092,  50  LRA 
NS  49. 

39.  111. — Fellows-Klmbrough  v. 
Chicago  City  R.  Co.,  272  111.  71,  111 
NB  499  [rev  190  111.  A.  17];  Chicago 
City  R.  Co.  v.  Pural,  224  111.  324,  79 
NB  686   [aff  127   111.  A.  662]. 

Iowa. — Mitchell  v.  Chicago,  etc.,  R. 
Co.,  138  Iowa  283,  114  NW  622. 

Mass. — Chaffe  v.  Consolidated  R. 
Co.,  196  Mass.  484,  82  NE  497;  Jor- 
dan v.  Old  Colony  St.  R.  Co.,  190 
Mass.  880,   76   NE  909. 

Mich. — Congdon  v.  Detroit,  etc.,  R. 
Co..  179  Mich.  175.  146  NW  118; 
Houston  v.  Detroit  United  R.  Co.,  161 
Mich.    237.  116  NW  62. 

Miss. — Leake  v.  Gulf,  etc.,  R.  Co., 
91   Miss.  398,  46  S  68. 

Mo. — Gillogly  v.  Dunham,  187  Mo. 
A.  651,  174  SW  118;  Blnsbacher  v. 
St.  Louis  Transit  Co.,  108  Mo.  A.  1, 
82  SW  646;  Fullerton  v.  St.  Louis, 
etc.,  B,  Co.,  84  Mo.  A.   498. 

N.  Y.— Webster  v.  Rome,  etc.,  R. 
Co.,  116  N.  Y.  112.  21  NB  726;  Smith 
v.  Metropolitan  St.  R.  Co.,  69  App. 
Div.  60,  69  NYS  176;  Bowles  v.  Rome, 
etc.,  R.  Co.,  46  Hun  324  [aff  113  N. 
Y.  643  mem,  21  NE  414  mem];  Dlab- 
ola  v.  Manhattan  R.  Co.,  15  Daly  470, 
8  NYS  334  [aff  184  N.  Y.  685  mem, 
31   NB  628]. 

Pa, — Palmer  v.  Warren  St.  R.  Co., 
206  Pa.  574,  56  A  49,  63  LRA  507. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Day,  50  Tex.  Civ.  A.  407,  111  SW 
663;  El  Paso  Electric  R.  Co.  v.  Bol- 

Elano.    (Civ.    A.)    109    SW    388;    St. 
ouis  Southwestern  R.  Co.   v.  Fow- 
ler.  (Civ.  A.)  93  SW  484. 

Utah. — Dearden  v.  San  Pedro,  etc., 
R.  Co.,  83  Utah  147.  93  P  271. 

Wis. — Feldschnelder     v.     Chicago, 


etc.,    R.    Co.,    122    Wis.    422,    99    NW 
1034. 

[a]  Broken  train  coating'  together. 
— Whether  the'  prima  facie  case  of 
negligence  made  out  by  injury  to  a 
passenger  caused  by  a  train  break- 
ing in  two  parts,  and  the  parts  after- 
ward colliding,  is  overcome  is  a 
question  for  the  Jury.  Larkln  v. 
Chicago,  etc.,  R.  Co.,  118  Iowa  652, 
92  NW  891;  Feldschnelder  v.  Chicago, 
etc.,  R.  Co.,  122  Wis.  423,  99  NW  1034. 

40.  Cal. — Kimlc  v.  San  Jose  Los 
Oatos  Interurban  R.  Co.,  156  Cal. 
379,  104   P  986. 

111. — Schlauder  v.  Chicago,  etc., 
Tract.  Co.,  258  111.  164,  97  NB  233 
[rev   160   111.  A.   309]. 

Iowa. — Cocke  v.  Des  Moines  City 
R.  Co..  155  Iowa  384,  136  NW  221; 
Parker  v.  Des  Moines  City  R.  Co., 
153  Iowa  254,  133  NW  373.  AnnCas 
1913E  174;  Douglass  v.  Sioux  City 
St.   R.  Co.,  91  Iowa  94,   68  NW  1070. 

Mich. — Van  Orman  v.  Lake  Shore, 
etc..  R.  Co.,  162  Mich.  185,  115  NW 
968;  Renders  v.  Grand  Trunk  R.  Co., 
144   Mich.   387,  108  NW  368. 

Mo. — Augustus  v.  Chicago,  etc.,  R. 
Co... 153  Mo.  A.  572,  134  SW  22;  Mar- 
riott v.  Missouri  Pac.  R.  Co.,  142 
Mo.  A.  199,  126  SW  231;  Hamilton 
v.  Metropolitan  St.  R.  Co.,  114  Mo. 
A.  504.  89  SW  893. 

N.  Y. — Brown  v.  New  York  Cent. 
R.  Co.,  31  Barb.  885;  Schneider  v. 
Second  Ave.  R.  Co.,  59  N.  Y.  Super. 
536,  16  NYS  556  [mod  133  N.  Y.  583, 
30  NB  752);  Hourney  v.  Brooklyn 
City  R.  Co.,  7  NYS  602  [aff  130  N.  Y. 
641  mem,  29  NB  1033  mem]. 

Pa. — Goorln  v.  Allegheny  Tract. 
Co.,  179  Pa.  327,  36  A  207. 

Va. — Washington,  etc..  R.  Co.  v. 
Trlmyer.  110  Va.  866,  67  SB  531. 

[a]  Bute  or  custom  as  to  right  of 
way. — Whether  there  was  a  rule, 
practice,  or  custom  giving  to  the  cars 
of  one  traction  company  a  superior 
right  of  way  -  over  the  cars  of  an- 
other company  at  a  particular  cross- 
ing is  a  question  of  fact,  where  the 
evidence  is  conflicting  in  an  action 
by  a  passenger  for  Injuries  caused  by 
a  collision  with  a  car  of  the  other 
company.  Schmidt  v.  Chicago  City 
R.  Co.,  144  111.  A.  612  [aff  239  111. 
494,  88  NE  2751. 

41.  Cal. — Selgel  v.  Blsen,  41  Cal. 
109. 

111.— Math  v.  Chicago  City  R.  Co., 
243  111.  114.  90  NB  235;  Ratner  v. 
Chicago  City  R.  Co..  233  111.  169.  84 
NE  201  [rev  138  111.  A.  6281;  Chicago 
City  R.  Co.  v.  Shreve,  226  111.  530,  80 
NE  1049  [aff  128  111.  A.  462];  Chicago 
City  R.  Co.  v.  Bennett,  214  111.  26,  73 
NE  343;  Chicago  City  R.  Co.  v.  Mc- 
Claln,  211  111.  589,  71  NB  1103;  West 
Chicago  St.  R.  Co.  v.  Tuerk.  193  111. 
385.  61  NE  1087  [aff  90  111.  A.  106]. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Grimm,  25  Ind.  A.  494,  57  NB  640. 

Mass. — Doherty  v.  Boston,  etc.,  R. 
Co.,  207  Mass.  27,  92  NB  1026; 
Wright  v.  Boston,  etc.,  St.  R.  Co.,  203 
Mass.  669,  89  NE  1073. 

Mich. — Thurston  v.  Detroit  United 
R.  Co.,  187  Mich.   231.  100  NW  396. 

Mo. — Stauffer  v.  Metropolitan  St. 
R.  Co.,  243  Mo.  305,  147  SW  1032; 
Sweeney  v.  Kansas  City  Cable  R.  Co., 
150  Mo.  385,  51  SW  682;  Williamson 
v.  St.  Louis,  etc.,  R.  Co.,  133  Mo.  A. 
375.  113  SW  289. 

N.  J. — Brackney  v.  Public  Service 
Corp..  77  N.  J.  L.  1,  71  A  149;  Walsh 
v.  North  Jersey  St.  R.  Co.,  71  N.  J. 
L.  641,  60  A  336;  Rodlnan  v.  North 
Jersey  St.  R.  Co.,  71  N.  J.  L.  43.  58 
A  1096. 

N.  Y. — Platoff  v.  Brooklyn,  etc..  R. 
Co.,  144  App.  Div.  273.  128  NYS  1002; 
Tucker  v.  Brooklyn  Heights  R.  Co., 


181  App.  Div.  97.  116  NYS  224:  Frank 
v.  Metropolitan  St.  R.  Co.,  91  App. 
Div.  486,  86  NYS  1018;  Suse  v.  Metro- 
politan St.  R  Co.,  80  App.  Div.  24,  80 
NYS  513;  Keegan  v.  Third  Ave.  R. 
Co.,  34  App.  Div.  297.  64  NYS  391 
[aff  166  N.  Y.  622.  69  NE  1124];  Wat- 
kins  v.  Atlantic  Ave.  R.  Co.,  20  Hun 
237;  Freeland  v.  Brooklyn  Heights 
R.  Co.,  43  Misc.  132.  88  NYS  264  [rev 
on  other  grounds  109  App.  Dlv.  651, 
96  NYS  251];  Kaliniak  v.  Joline,  123 
NYS   54. 

Vt. — Strong  v.  Burlington  Tract. 
Co..  80  Vt.  34,  66  A  786,  12  LRANS 
197. 

Wis. — Wanser  v.  Chippewa  Valley 
Electric  R.  Co.,  108  Wis.  319,  84  NW 
423;  Heucke  v.  Milwaukee  City  R. 
Co.,  69  Wis.   401,  34  NW  243. 

[a]  Directed  verdict  for  defendant 
held  proper. — Sloan  v.  Detroit  United 
R.  Co.,  172  Mich.  68,  187  NW  691. 

[b]  Vonsuit  held  proper.— Downey 
v.  Pittsburg  R.  Co..  219  Pa.  592,  69 
A  71. 

4B.  U.  S. — Mlnahan  v.  Grand 
Trunk  Western  R.  Co.,  138  Fed.  37, 
70  CCA  468. 

Ark. — St.  Louis,  etc.,  .R.  Co.  v. 
Thurman,  110  Ark.  188.  161  SW  1054. 

Cal. — Doolln  v.  Omnibus  Cable  Co., 
140  Cal.  369,  73  P  1060. 

Ga. — Carswell  v.  Macon,  etc.,  R. 
Co.,  118  Ga.  826,  45  SB  695. 

Md. — United  R.,  etc.,  Co.  v.  Dean, 
117  Md.  686,  84  A  75;  Western  Mary- 
land R.  Co.  v.  Shivers,  101  Md.  391. 
61  A  618. 

Mass. — Tobln  v.  PIttsfleld  Blectric 
St.  R.  Co.,  206  Mass.  581,  92  NE  887; 
Harriman  v.  Reading,  etc.,  St  R.  Co., 
173  Mass.  28,  53  NE  156. 

Mich. — Schulte  v.  Michigan  Cent. 
R.  Co.,  162  Mich.  76,  127  NW  21; 
Nledzlnski  v.  Bay  City  Tract.,  etc., 
Co.,  160  Mich.  517,  125  NW  409; 
Leslie  v.  Jackson,  etc..  Tract.  Co.,  134 
Mich.   518,  96  NW  680. 

Minn. — Eldrldge  v.  Minneapolis, 
etc.,  R.  Co..  32  Minn.  263,  20  NW  151. 

Mo. — Powell  v.  Union  Pac.  R.  Co., 
255  Mo.  420,  164  SW  628;  Hurck  v. 
Missouri  Pac.  R.  Co.,  252  Mo.  39,  168 
SW  581;  O'Gara  v.  St.  Louis  Transit 
Co..  204  Mo.  724,  103  SW  54,  12  LRA 
NS  840,  11  AnnCas  850  and  note; 
Wagner  v.  Missouri  Pac.  R.  Co.,  97 
Mo.  612.  10  SW  486,  3  LRA  156. 

Nev. — Sherman  v.  Southern  Pac. 
Co.,  33  Nev.  386.  Ill  P  416.  115  P 
909.  AnnCasl914A  287. 

N.  J. — Dusenbury  v.  North  Hudson 
County  R  Co.,  66  N.  J.  L.  44,  48  A 
620. 

N.  Y. — Hollahan  v.  Metropolitan  St. 
R.  Co..  73  App.  Dlv.  164.  76  NYS  761; 
Pollock  v.  Brooklyn  Cross-Town  R. 
Co.,  60  Hun  584,  15  NYS  189;  Matte- 
son  v.  New  York  Cent  R.  Co.,  62 
Barb.  364  [aft  35  N.  Y.  487,  91  AmD 
67];  McPadden  v.  New  York  Cent.  R. 
Co.,  47  Barb.  247  [rev  on  the  facts  44 
N.  Y.  478,  4  AmR  705];  Ludlnsky  v. 
New  York  City  R.  Co.,  63  Misc.  569, 
103  NYS  711. 

N.  C— Cox  v.  High  Point  etc..  R. 
Co..  147  N.  C.  868.  61  SB  183. 

Pa, — Clark  v.  Lehigh  Valley  R.  Co., 
24  Pa,  Super.  609. 

S.  C. — Broom  v.  Atlantic  Coast 
Line  R.  Co.,  96  S.  C.  368.  80  SB  616; 
Shelton  v.  Southern  R.  Co.,  86  S.  C. 
98,  67  SB  899. 

Tex. — International,  etc.,  R.  Co.  v. 
Sandlin.  67  Tex.  Civ.  A.  151,  122  SW 
60;  Houston,  etc,  R  Co.  v.  Cheatham, 
52  Tex.  Civ.  A.   1.  118  SW  777. 

Vt.— Parker  v.  Boston,  etc..  R.,  84 
Vt.  329.  79  A  865. 

Va. — Virginia  Cent  R.  Co.  v.  San- 
ger, 16  Gratt.   (66  Va.)  230. 

[a]  Bireoted  verdict  for  plaintiff. 
Digitized  by  VjtJOVlt. 
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den«e  as  to  whether  the  carrier  was  negligent  with 
respect  to  setting  down  a  passenger,*3  such  as, 
whether  it  was  negligent  in  assisting  or  in  failing 
to  assist  a  passenger  in  alighting,4*  or  in  suddenly 

— Southern  Pac.  Co.  v.  Tarin,  108 
Fed.  714.  47  CCA  C48.  54  LRA  240. 

(b]  Bvtfanoa  that  the  accident 
waa  caused  by  tha  work  of  third  per- 
sons In  loosening  a  rail  was  held  not 
to  require  the  submission  of  that  de- 
fense to  the  Jury.  Galveston,  etc,  R. 
Co.  v.  Norton,  SB  Tex.  Civ.  A.  478,  119 
SW  702. 

43.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Pritchett,  161  Ala.  480,  49  S  782. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Leamons,  82  Ark.  604,  102  SW  868. 

CaL — Franklin  v.  Southern  Cali- 
fornia Motor  R.  Co.,  86  Cal.  63,  24  P 
722. 

Colo. — Posten  v.  Denver,  etc., 
Tramway  Co.,  11  Colo.  A.  187,  63  P 
391. 

Conn. — El  wood  v.  Connecticut  R., 
etc.,  Co.,  77  Conn.  146,  68  A  751,  1 
AnnCas  779. 

111. — Chicago,  etc  R.  Co.  v.  Win- 
ters,   176    111.   293.   61    NE   901    [aff   65 


starting  or  moving  the  car  while  a  passenger  was 
alighting,"  or  in  suddenly  or  violently  starting  the 
car  after  stopping  just  before  reaching  the  alight- 
ing place  and  while  a  passenger  was  alighting  or 


111.  A.  4351  (alighting  on  wrong  side 
of  car);  Chicago  Union  Tract.  Co.  v. 
Ertrachter,  130  111.  A.  602  Can*  228 
111.  114,  81  NE  816]. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Kelter,  175  Ind.  268,  92  NE  982. 

Ky. — Paducah  Tract.  Co.  v.  Tolar, 
162Ky.  60.  171  SW  1009. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 
Co.,  131  Mich.  660.  91  NW  1027. 

Mo. — McHugh  v. 'St.  Louis  Transit 
Co.,  190  Mp.  85,  88  SW  863:  Cobb  v. 
Lindell  R.  Co.,  149  Mo.  135,  50  SW 
310;  Johnson  v.  St.  Louis,  etc.  R. 
Co.,  192  Mo.  A.  1.  178  SW  239;  Hol- 
land v.  Metropolitan  St.  R.  Co.,  157 
Mo.  A.  476,  137  SW  995;  Lucas  v. 
United  R.  Co.,  164  Mo.  A.  16,  133  SW 
107;  Duffy  v.  St.  Louis  Transit  Co., 
104  Mo.  A.  236.  78  SW  831. 

Mont. — Knuckey  v.  Butte  Electric 
R.  Co.,  45  Mont.  106,  122  P  280. 

N.  J. — Carroll  v.  New  Jersey  Cent 
R.  Co.,  81  N.  J.  L.  567,  79  A  293. 

N.  T. — Flynn  v.  New  York,  etc.. 
Tract.  Co.,  168  App.  Div.  169,  143 
NTS  24. 

N.  C. — Ruffin  v.  Atlantic,  etc.,  R. 
Co..  142  N.  C.  120,  55  SE  86. 

Okl. — Atchison,  etc,  R.  Co.  v.  Mel- 
son,  40  Okl.  1,  134  P  388,  AnnCas 
1915D  760. 

Pa. — Gensemer  v.  Conestoga  Tract. 
Co.,  237  Pa.  224,  84  A  901;  Neslie  v. 
Second,  etc.,  R.  Co.,  113  Pa.  300,  6  A 
72;  McCollum  v.  Pittsburg  R.  Co.,  61 
Pa.  Super.  637. 

Porto  Rico. — Gonzales  v.  San  Juan 
Light,  etc.,  Co.,  5  Porto  Rico  Fed. 
602. 

S.  C— McKittrick  v.  Greenville 
Tract.  Co..  88  S.  C.  91.  70  SE  414. 

Tex. — Long  v.  Red  River,  etc,  R. 
Co..    (Civ.   A.)    85   SW   1048. 

Wash. — Ferrell  v.  Washington 
Water  Power  Co.,  83  Wash.  319,  145 
P  442. 

[a]  Magligenoa  as  to  a  passenger 
alighting  from  a  moving  train  or  oar 
(1)  may,  under  the  evidence,  he  a 
question  for  the  Jury.  St.  Louis,  etc., 
R.  Co.  v.  Leamons,  82  Ark.  504.  102 
SW  363  (under  the  direction  of  the 
train  porter);  Posten  v.  Denver,  etc., 
Tramway  Co.,  11  Colo.  A.  187,  53  P 
391  (from  slowly  moving  train); 
Bartle    v.    New    York    Cent.,    etc.,    R. 


Co..  198   N.   Y.   862,  85   NE  1091    [rev 

522]; 
Cable  V.    Southern   R.   Co.,   122   N.   C. 


121     App.     Div.     72,     105     NYS     522] 


892.  29  SE  377;  Hodges  v.  Southern 
R.  Co.,  120  N.  C.  655,  27  SE  128; 
Cooper  v.  Georgia,  etc.,  R.  Co.,  61  S. 
C.  345,  39  SE  543.  (2)  It  Is  a  ques- 
tion for  the  Jury  whether,  consider- 
ing the  age  of  discretion  of  a  pas- 
senger alighting  from  a  car  In  mo- 
tion, it  was  negligence  on  the  con- 
ductor's part  not  to  warn  her  of  the 
danper.  Paducah  Tract.  Co.  v.  Tolar, 
162  Ky.  60.  171  SW  1009. 

[b]  Whether  a  street  ear  was  In 
motion  when  plaintiff  attempted  to 
alight    therefrom    is    a    question    of 


fact  for  the  Jury.  Gonzalez  v.  San 
Juan  Light,  etc,  Co.,  5  Porto  Rico 
Fed.   602. 

Jc]  Invitation  to  leave  oar*— (1) 
Whether  the  acts  and  conduct  of  the 
conductor  of  an  electric  car  in  call- 
ing out  the  name  of  the  station,  and 
In  leaving  the  platform  and  putting 
up  the  fender,  amounted  to  an  Invi- 
tation to  a  passenger  to  leave  the 
car,  is  a  question  of  fact.  Elwood 
v.  Connecticut  R,  etc.,  Co.,  77  Conn. 
145,  68  A  761,  1  AnnCas  779.  (2) 
Whether  language  addressed  by  the 
conductor  to  plaintiff  amounted  to 
a  request,  a  direction,  or  an  advice 
to  plaintiff  to  leave  the  train  Is  for 
the  Jury.  Lewis  v.  Delaware,  etc., 
Canal  Co.,  145  N.  Y.  608,  40  NE  248 
[rev  80  Hun  192.  30  NYS  28].  (3) 
The  opening  by  the  conductor  of  the 
gates  on  a  car  of  the  pay-as-you- 
enter  type  may  be  found  by  the  jury 
to  be  an  invitation  to  a  passenger  to 
alight  Ferrell  v.  Washington  water 
Power  Co.,  83  Wash.  819.  145  P  442. 

[d]     Warning  of  dangerous  exit.— 

What  omission  on  the  part  of  a  car- 
rier to  warn  passengers  of  a  dan- 
gerous place  of  exit  is  negligence 
Is  for  the  Jury.  San  Antonio  Tract. 
Co.  v.  Flory,  45  Tex.  Civ.  A.  233,  100 
SW  200;  Flory  v.  San  Antonio  Tract 
Co..   (Tex.  Civ.  A)   89  SW  278. 

re]  Evidence  held  too  uncertain 
and  contradictory  to  warrant  sub- 
mitting the  issue  of  negligence  to  the 
Jury.  Baker  v.  Interurban  St.  R.  Co., 
86  NYS  9;  San  Antonio  Tract.  Co. 
v.  Hausklns,  (Tex.  Civ.  A.)  148  SW 
1100. 

m  Peremptory  Instruction  for 
defendant  held  required  by  the  evi- 
dence. Serviss  v.  Ann  Arbor  R.  Co., 
169    Mich.   664.    135    NW   848. 

44.  u.  S.— Pittsburgh,  etc..  R.  Co. 
v.  Wiepel.  191  Fed.  577.  112  CCA  183. 

Ga. — Southern  R.  Co.  v.  Reeves, 
116  Ga.  743,  42  SE  1016;  Atkinson 
v.  Brantley,  15  Ga.  A.  129,  83  SE 
773. 

N.  C. — Morarlty  v.  Durham  Tract. 
Co.,  161  N.  C.  688,  70  SE  938. 

8.  C. — Madden  v.  Port  Royal,  etc.. 
R.  Co.,  41  S.  C.  440.  19  SE  961,  20 
SE  65;  Slmms  v.  South  Carolina  R. 
Co..  27   S.   C.   268,  3  SE  301. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v. 
Spear,  (Civ.  A.)"  107  SW  618;  San 
Antonio  Tract.  Co.  v.  Flory,  45  Tex. 
Civ.  A.  233,  100  SW  200;  Flory  v. 
San  Antonio  Tract  Co.,  (Civ.  A.)  89 
SW  278;  Campbell  v.  Alston,  (Civ. 
A.)  23  SW  33. 

[a]  Assisting  pregnant  woman  to 
alight. — Where  a  railroad  conductor 
undertakes  to  assist  a  pregnant 
woman  passenger  to  alight  from  a 
train  at  her  destination,  the  question 
as  to  whether  he  was  negligent  in 
the  act.  or  exercised  extraordinary 
diligence  in  so  doing,  is  for  the  Jury 
to  determine.  Atkinson  v.  Brantley, 
16  Ga.  A.   129,   83  SE  773. 

Tb]  Unusual  conditions.— In  an 
action  for  injuries  to  a  female  pas- 
senger received  while  alighting  from 
a  street  car  at  a  place  where  the 
ground  was  steep  and  sloping,  and 
below  the  ordinary  distance  from  the 
running  board,  whether  it  was  the 
duty  of  defendant's  conductor  to  as- 
sist plaintiff  to  alight  Is  a  question 
for  the  Jury.  Morarlty  v.  Durham 
Tract.  Co.,   154   N.  C.   586,   70  SE  988. 

[c]  Conductor  previously  in- 
formed of  passenger's  physical  oon- 
dltUnu— It  is  proper  to  leave  to  a 
Jury  the  question  whether,  when  he 
had  previously  been  Informed  of  it, 
a  conductor  should  have  remembered 
at  the  time  a  passenger  alighted  that 
her  physical  condition  called  for  as- 
sistance. Madden  v.  Port  Royal, 
etc.,  R.  Co.,  41  S.  C.  440,  19  SE  951, 
20   SE   65. 

[d]  Submission  of  issue  held  im- 
proper, as  to  whether  the  conductor 
railed     to     assist     a     passenger     to 


alight  San  Antonio  Tract  Co.  v. 
Hausklns.  (Tex.  Civ.  A.)  148  SW 
1100. 

46.  U.  S.— Midland  Valley  R.  Co. 
v.  Page,  182  Fed.  125;  McSlopp  v. 
Richmond,  etc.-R.  Co.,  59  Fed.  341. 
■  Ala, — Southern  R.  Co.  v.  Norwood. 
186  Ala.  49.  64  S  604;  Birmingham 
R-.  etc.,  Co.  v.  Moore,  163  Ala.  42.  50 
S  115  (whether  starting  was  wan- 
ton); Birmingham  R..  etc.,  Co.  v.  Mc- 
Ginty,  168  Ala.  410.  48  S  491. 

Ark.— Hill  v.  St.  Louis,  etc,  R.  Co.. 

86  Ark.  529.  109  SW  623. 

Cal. — Murphey  v.  Southern  Pac  R 
Co.,  2  Cal.  A.  276,  83  P  299. 

D.  C— City.  etc..  R.  Co.  v.  Sved- 
borg,  10  App.  643  [aff  194  U.  S.  201. 
24   SCt  656.  48  L.  ed.  935]. 

Fla. — Florida  R.  Co.  t.  Dorsey,  59 
Fla.  260.  52  S  962. 

Ga. — KUlian  v.  Georgia  B_,  etc.. 
Co.,  97  Ga.  727,  26  SE  384. 
_  111. — Peterson  v.  Chicago  Cons. 
Tract  Co.,  231  111.  324.  83  NE  159: 
Illinois  Cent  R.  Co.  v.  Souders,  178 
111.  685.  53  NE  408;  Keller  v.  Chi- 
cago R.  Co..  183  111.  A  399. 

Iowa. — Mitchell  v.  Des  Moines  City 
R.  Co..  161  Iowa  100.  141  NW  41: 
Farrell  v.  Citizens'  Light,  etc.  Co.. 
137  Iowa  309.  114  NW  1063. 

Kan. — Chicago,  etc.  R.  Co.  v.  Wim- 
mer,  72  Kan.  666.  84  P  378.  4  LRANS 
140  and  note,  7  AnnCas  756  and  note. 

Ky. — Louisville  R.  Co.  v.    Larberg. 

158  Ky.  44.  164  SW  346;  Louisville 
R.  Co.  v.  Owens.  97  SW  856.  29  KvL 
1294  (question  of  gross  negligence): 
Louisville,  etc.,  R.  Co.  v.  Deason.  96 
SW  1115,  29  KyL  1259;  Miller  v. 
South  Covington,  etc,  R.  Co..  74  SW 
747.   25  KyL  207. 

Md. — United  R..  etc.  Co.  v.  Rosik. 
107   Md.   188.  68  A  511. 

Mass. — Sholsberg  v.  Boston,  etc.,  R  , 
Co.,  216  Mass.  252,  103  NE  634;  Vine 
v.  Berkshire  St.  R.  Co.,  212  Mass. 
580,  99  NE  473;  Garland  v.  Boston 
El.  R.  Co.,  210  Mass.  458,  97  NE  97; 
McGUnchy  v.  Boston  EL  R.  Co..  206 
Mass.  7.  91  NE  882:  McDonough  v. 
Boston  El.  R.  Co.,  191  Maas.  509.  78 
NE  141;  Meade  v.  Boston  El.  R.  Co.. 
185  Mass.  327,  70  NE  197;  C1em*rt 
v.  Boston,  etc.  R.  Co..  184  Mass.  312. 
68  NE  1126;  Nichols  v.  Lynn,  etc.  R 
Co..  168  Mass.  528.  47  NE  427. 

Mich. — Braun  v.  Grand  Ranlds. 
etc.  R.  Co.,  183  Mich.  569.  150  NW 
144;   Reese  v.  Detroit  United  R.  Co.. 

159  Mich.  600,  124  NW  639;  O'Dea  v. 
Michigan  Cent  R.  Co..  142  Mich.  265. 
105   NW  746. 

Minn. — Street  v.  Chicago,  etc..  R. 
Co..  130  Minn.  246.  153  NW  518: 
Street  v.  Chicago,  etc..  R.  Co..  121 
Minn.   517.   145  NW  746. 

Miss. — Toler  v.  Yazzo,  etc.  R.  Co.. 
31   S    788. 

Mo. — Davis  v.  Metropolitan  St.  R 
Co.,  (A.)  185  SW  1170:  Stone  v.  Met- 
ropolltan  St.  R.  Co.,  161  Mo.  A.  37, 
142  SW  1092;  Haskell  v.  Metropoli- 
tan St.  R.  Co..  161  Mo.  A.  64.  142  SW 
1091;  Norris  v.  Metropolitan  St.  R. 
Co.,  166  Mo.  A.  201,  137  SW  77: 
Zeiler  v.  Metropolitan  St.  R.  Co..  15J 
Mo.  A.  613.  134  SW  1067;  Kinyoun 
v.  Metropolitan  St  R.  Co.,  151  Mo. 
A.  477.  134  SW  15:  Cooke  v.  Sprine- 
fleld  Tract.  Co..  144  Mo.  A.  451.  12.' 
SW  266:  Cartllch  v.  Metropolitan  SI. 
R.  Co..  129  Mo.  A.  721.  108  SW  584: 
Gharst  v.  St  Louis  Transit  Co..  115 
Mo.  A.  408.  91  SW  453:  Cramer  v. 
Springfield  Tract.  Co..  112  Mo.  A.  S50. 

87  SW  24;  Gress  v.  Missouri  Pac.  R 
Co..  109  Mo.  A.  716.  84  SW  122:  Ab- 
bltt  v.  St.  Louis  Transit  Co.,  106  Mo. 
A   640.  81   SW  484. 

N.  H. — Emery  v.  Boston,  etc .  R 
Co..   67  N.  H.   484.  36  A  367. 

N.  J. — Oakerson  v.  Atlantic  Coast 
Electric  R.  Co..  77  N.  J.  L.  769.  .3 
A  498;  McCullom  v.  Atlantic  City. 
etc,  R.  Co.,  77  N.  J.  L.  60S.  72  A  8,: 
Fenlg  v.  North  Jersey  St.  R.  Co.-  64 
N.  J.  L.   715.  46  A  60S. 


For  later  oases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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preparing  to  alight,*"  or  in  suddenly  increasing  the 
speed  of  a  car  which  had  slowed  down  for  the  ap- 
parent purpose  of  allowing  a  passenger  to  alight 
and  while  he  was  attempting  so  to  do,"  or  in  setting 
down  a  passenger  at  an  improper  time  or  place, 
or  in  failing  to  provide  a  reasonably  safe  place4* 
or  means  for  a  passenger  to  alight.*0 


[f  1470]  (17)  Care  as  to  Persons  Accompanying 
Passengers.  Whether  or  not  the  carrier  was  negli- 
gent as  to  a  person  who  was  injured  while  at  its 
station  or  on  a  car  for  the  purpose  of  meeting  or 
accompanying  passengers  is  generally  a  question  for 
the  jury." 

[$  1471]    (18)  Proximate  Cause  of  Injury.    It  is 


N.  T.— Mulhado  v.  Brooklyn  City 
R  Co.,  30  N.  Y.  370;  Kouea  v.  Metro- 

? oil  tan  St.  R.  Co.,  86  App.  Div.  611, 
3  NYS  380;  Besscnger  v.  Metropoli- 
tan St.  R.  Co.,  74  App.  Dlv.  82,  79 
NYS  1017:  Schilling  v.  Union  R.  Co.. 
77  App.  Dlv.  74,  78  NYS  1015;  Stelnle 
v.  Metropolitan  St.  R.  Co.,  69  App. 
Dlv.  86.  74  NYS  482-  Willis  v.  Metro- 

? oil  tan  St.  R.  Co.,  68  App.  Dlv.  332, 
1  NYS  664;  Bennett  v.  Third  Ave. 
R  Co.,  40  App.  Dlv.  826,  87  NYS  994; 
Daly  v.  Central  R.  Co.,  26  App.  Dlv. 
200.  49  NYS  901;  Ferry  v.  Manhattan 
R  Co..  64  N.  Y.  Super.  826  [aff  118 
N.  Y.  497,  23  NE  822J;  Frauhauf  v. 
Interborough  Rapid  Transit  Co.,  62- 
Misc.  136,  101  NYS  781;  Schaefer  v. 
Central  Crosstown  R.  Co.,  30  Misc. 
114,  61  NYS  806;  Schiller  v.  Dry 
Dock,  etc.,  R.  Co.,  26  Misc.  892,  66 
NYS  184;  Friedman  v.  Consolidated 
Tract.  Co.,  24  Misc.  764,  S3  NYS  410 
(aff  24  Misc.  773  mem,  54  NYS  1099 
mem];  Gordon  v.  Nassau  Electric  R. 
Co..  93  NYS  487. 

N.  C. — Thorp  v.  Durham  Tract.  Co., 
159  N.  C.  33,  74  SE  644;  Parller  v. 
Southern  R.  Co.,  129  N.  C.  262,  39 
SE   961. 

Or. — Johnson  V.  Portland  R.,  etc., 
Co.,  79  Or.  403,  166  P  375:  Smltson 
v.  Southern  Pac.  Co.,  37  Or.  74,  60 
P  907. 

Pa.— White  v.  Philadelphia  Rapid 
Transit  Co.,  211  Pa.  93,  79  A  982; 
Skean  v.  Schuylkill  Valley  Tract.  Co., 
32  Pa.  Super.  558;  Kitler  v.  People's 
St.  R.  Co.,  27  Pa.  Super..  602;  Farr  v. 
Philadelphia,  etc.,  R.  Co.,  24  Pa. 
Supers  332;  Benslng  v.  People's  Elec- 
tric St.  R.  Co.,  9  Pa.  Super.  142. 

S.  C. — Whltworth  v.  Columbia,  etc, 
R  Co.,  101  S.  C.  218,  86  SE  402. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor,  (Civ.  A.)  153  SW  355:  Hous- 
ton, etc.,  R.  Co.  v.  Keeling,  (Civ.  A.) 
142  SW  108:  Cltisens'  R.  Co.  v.  Hall, 
(Civ.  A.)  188  SW  434;  Galveston 
Electric  Co.  v.  Dobbert,  (Civ.  A.)  127 
SW  888;  Latimer  v.  St.  Louis  South- 
western R  Co..  40  Tex.  Civ.  A.  614, 
90  SW  665;  WllliamB  v.  Galveston, 
etc.,  R.  Co.,  84  Tex.  Civ.  A.  145,  78 
SW  45. 

Va.— Wickham  v.  Leftwich,  113 
Va.   225,   70  SE  608. 

Wash. — Breeden  v.  Seattle,  etc.,  R. 
Co..  60  Wash.   622,  111  P  77L 

Wis. — Walters  v.  Chicago,  etc.,  R. 
Co..  113  Wis.  367.  89  NW  140;  Badlng 
v.  Milwaukee  Electric  R.,  etc.,  Co., 
105  Wis.   480,   81  NW  861. 

[a]  Brldene*     held     Insufficient! 

(1)  To    justify    submission    of    the 

fuestlon   to  a  jury.     Grabensteln  v. 
letropolitan  St.  R.  Co.,  84  NYS  261. 

(2)  To  Justify  submission  to  a  jury 
of  the  question  whether  the  conduc- 
tor at  the  time  he  gave  the  signal  for 
the  car  to  start  had  reasonable  no- 
tice of  plaintiff's  intention  to  alight. 
Masterson  v.  Buffalo  Crosstown  St. 
R.  Co.,  201  N.  Y.  499,  94  NE  1086 
[rev  136  App.  Div.  908,  120  NYS 
11341. 

[b]  What  Is  *  MftaonaU*  ttan*  (1) 
.in  which  to  stop  for  the  purpose  of 
allowing  passengers  to  alight  Is  gen- 
erally a  question  for  the  Jury  under 
the  circumstances  of  the  particular 

•  case.  McSloop  v.  Richmond^  etc.,  Co., 
59  Fed.  431;  Dilburn  v.  Louisville, 
etc.,  R.  Co..  156  Ala.  228,  47  S  210; 
Florida  R.  Co.  v.  Dorsey.  59  Fla.  260, 
52  S  963;  Chicago,  etc.,  R.  Co.  v. 
Wiramer,  72  Kan.  566,  84  P  878,  4 
LRANS  140  and  note.  7'AnnCas  766 
and  note:  Smalley  v.  Detroit,  etc.,  R. 
Co..  131  Mich.  560,  91  NW  1027;  Ma- 
rten v.  Pittsburg,  etc..  Pass.  R.  Co., 
J3  Pa.  Super.  642.  See  also  supra 
I  1357.  (2)  What  is  a  reasonable 
time  and  opportunity  for  a  passen- 
gen  to  alight  safely  and  to  leave 
the  carriers  premises  is  generally 
a    question    of    fact    for    the    Jury. 


Hill  v.  St.  Louis,  etc.,  R.  Co.,  85  Ark. 
529,  109  SW  523;  Rhoads  v.  Cornwall, 
etc  R.  Co.,  48  Pa.  Super.  310:  Whit- 
worth  v.  Columbia,  etc.,  R.  Co.,  101 
S.  C.   213.  86  SE  402. 

48.  St.  Louis,  etc.,  R.  Co.  v. 
Brabbsson.  87  Ark.  109.  112  SW  222; 
Davis  v.  Kansas  City  Southern  R. 
Co.,  75  Ark.  165,  86  SW  996:  Dallas 
v.  Illinois  Cent.  R.  Co.,  144  fcy.  737, 
139  SW  958;  Braun  v.  Grand  Rapids, 
etc.,  R.  Co.,  183  Mich.  669,  150  NW 
144:  Smith  v.  Detroit  United  R.  Co., 

155  Mich.  466,  119  NW  640;  Houston, 
etc.,  R.  Co.  v.  Keeling.  (Tex.  Civ.  A.) 
142  SW  108;  Rapid  Transit  R.  Co.  v. 
Strong,  (Tex.  Civ.  A)  108  SW 
394 

47.  Ala. — Sweet  v.  Birmingham 
R..  etc,  Co..  136  Ala.  166.  33  S  886. 

Iowa. — Root  v.  Dps  Moines  R.  Co., 
122  Iowa  469.  98  NW  291. 

Ky. — Louisville  R.  Co.  v.  Williams, 
99  SW  245,  30  KyL  498. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Jean,  98  Md.  646,  67  A  540. 

Minn. — Currle  v.  Mendenhall,  77 
Minn.  179,  79  NW  677. 

Mo. — Grace    v.    St.    Louis    R.    Co., 

156  Mo.  295.  56  SW  1121:  Cobb  v. 
Lindell  B,  Co.,  149  Mo.  136,  50  SW 
310. 

N.  Y.— Nichols  v.  Sixth  Ave.  R.  Co., 
38  N.  Y.  131,  97  AmD  780:  Crow  v. 
Metropolitan  St.  R.  Co.,  70  App.  Dlv. 
202,  76  NYS  377  [aff  174  N.  Y.  539, 
66  NE  1106];  Guntzer  v.  Yonkers  R 
Co.,  51  App.  Dlv.  222.  64  NYS  867; 
Newton  v.  Central  Vermont  R.  Co.,  80 
Hun  491,  80  NYS  488  [aff  161  N.  Y. 
624   mem,  45  NE  1133   mem]. 

Pa. — Mitchell  v.  Electric  Tract. 
Co..  12  Pa.  Super.   472. 

S.  C. — Cooper  v.  Georgia,  etc.,  R. 
Co.,  61  S.  C.  345,  39  SE  543. 

Tex. — Houston,  etc.,  R.  Co.  v.  Har- 
ris, 103  Tex.  422.  128  SW  897  [aff 
(Civ.  A.)  120  SW  500]. 

Wash. — Weir  v.  Seattle  Electric 
Co.,   41   Wash.   667,   84   P  697. 

48.  Ala. — Alabama  City,  etc.,  R. 
Co.  V.  Cox,  173  Ala.  629,  55  S  909 
(beyond  station);  Louisville,  etc.,  R. 
Co.  v.  Scale,  172  Ala.  480,  65  S  237 
(beyond  flag-station):  Mobile  Light, 
etc.,  Co.  v.  Walsh,  146  Ala.  290,  40  S 
569,  9  AnnCas  862  and  note;  Ala- 
bama Great  Western  R.  Co.  v.  Ar- 
rlngton,  1  Ala.  A.  385,  56  S  78. 

Ga. — Miller  v.  East  Tennessee,  etc., 
R.  Co.,  93  Ga.  680,  21  SE  153;  Atkin- 
son v.  Kennedy,  13  Ga.  A.  273,  79  SE 
84. 

Mass. — Floytrup  v.  Boston,  etc., 
R.  Co.,  163  Mass.  152.  39  NE  797 
(before  reaching  station). 

Minn. — Larson  v.  Minneapolis,  etc., 
R.  Co.,  85  Minn.  387,  88  NW994. 

Miss. — Harkness  v.  Kansas  City, 
etc.,  R.   Co.,   33   S  77. 

Mo. — Dye  v.  Chirago,  etc.,  R.  Co., 
185  Mo.  A.  254,  116.  SW  497;  Talbot 
v.  Chicago,  etc.,  R.  Co.,  72  Mo.  A. 
291. 

N.  C. — Anderson  v.  Atlantic  Coast 
Line  R.  Co.,  161  N.  C.  462,  77  SE 
402. 

Pa. — Case  v.  Delaware,  etc.,  R.  Co., 
191  Pa.  450,  43  A  319;  Philadelphia, 
etc.,  R.  Co.  v.  McCormlck,  124  Pa. 
427,  16  A  848. 

R.  I. — Boss  v.  Providence,  etc.,  R. 
Co.,  15  R.  I.  149,  1  A  9. 

Tex. — Houston,  etc.,  R.  Co.  v.  Rog- 
ers. 16  Tex.  Civ.  A.  19,  40  SW  201. 

Wash. — Sullivan  v.  Seattle  Electric 
Co.,  44  Wash.  63,  86  P  786;  Owen  v. 
Washington,  etc.,  R.  Co.,  29  Wash. 
207.   69   P   767. 

Wis. — Wolf  v.  Chicago,  etc.,  R.  Co., 
131  Wis.  335,  111  NWB14. 

la]  Hot  warning  passenger  that 
stop  was  not  at  station. — Where  a 
train  stops  short  of  the  station  after 
Its  name  has  been  called  and  a  pas- 
senger gets  off  In  the  darkness  and 
falls  into  a  ditch,  whether  the  rail- 


road company  Is  negligent  In  not 
warning  the  passenger  that  the  sta- 
tion has  not  been  reached,  is  a  ques- 
tion for  the  jury.  Atkinson  v.  Ken- 
nedy,  13   Ga.  A.   273.   79  SE  84. 

48.  U.  S.— Pittsburg,  etc.,  R.  Co. 
v.  Wiegel,  191  Fed.  ill,  112  CCA 
183. 

D.  C. — Capital  Tract.  Co.  v. 
Wathen,  35  App.  577  (excavation  near 

111.— Lakin  v.  South  Side  El.  R.  C6.. 
178  111.  A  176;  Lakin  v.  South  Side 
El.  R.  Co..  148  111.  A.  268f 

Ky. — Sweet  v.  Louisville  R.  Co., 
113  Ky.  15,  67  SW  4,  23  KyL  2279 
(hole  in  Street  at  place  of  discharg- 
ing passenger). 

Mass. — Brlsbln  v.  Boston  El.  R. 
Co.,  207  Mass.  653,  93  NE  572;  Beth- 
mann  v.  Old  Colony  R.  Co.,  155  Mass.' 
352,  29  NE  587;  McKlmble  v.  Boston, 
etc.,  R.  Co..  139  Mass.  542,  2  NE  97. 

Mich. — Whitmore  v.  Detroit  United 
R.  Co..  186  Mich.  46,  151  NW  661. 

Mo. — MacDonald  v.  St.  Louis  Tran- 
sit Co„  108  Mo.  A.  374,  83  SW  1001. 

N.  H. — Harrington  v.  Manchester 
St.  R.  Co.,  76  N.  H.  575,  82  A  720. 

N.  J. — Cullen  v.  West  Jersey,  etc., 
R.  Co.,  85  N.  J.  L.  708,  90  A  283; 
Fielders  v.  North  Jersey  St.  R.  Co., 
67  N.  J.  L.  76.  60  A  533  [rev  on 
other  grounds  68  N.  J.  L.  343,  53  A 
404,  64  A  822,  59  LRA  455.  96  AmSR 
5621. 

N.  Y. — Speck  v.  International  R. 
Co.,  133  App.  Div.  802,  118  NYS  71; 
Truesdell  v.  Erie  R.  Co.,  119  App. 
Div.  371,  104  NYS  243;  Hancock  v. 
New  York  Cent.,  etc.,  R.  Co.,  100 
App.  Dlv.  161,  91  NYS  601  [aff  184 
NT  Y.  640  mem,  76  NE  1096  mem]. 

N.  C. — Ruffln  v.  Atlantic,  etc.,  R. 
Co.,  142  N.  C.  120,  56  SE  86. 

S.  C. — Singletary  v.  Seaboard  Air 
Line  R.  Co.,  88  S.  C.  666,     71  SE  57. 

Tex.— Galveston,  etc.,  R.  Co.  v. 
Thornsberry,  17  SW  521  (insufficient 
lighting  of  depot);  International,  etc., 
R.  Co.  v.  Cruseturner,  44  Tex.  Civ.  A. 
181,  98  SW  423;  Eddy  v.  Still,  3  Tex. 
Civ.  A.  346.  22  SW  625. 

Wash. — Murray  v.  Seattle  Electric 
Co..  60  Wash.  444,  97  P  458. 

Wis. — Skow  v.  Green  Bay,  etc.,  R. 
Co.,  141  Wis.  21,  123  NW  138. 

50.  U.  S. — Thompson  v.  Chicago, 
etc,  R.  Co.,  189  Fed.  723,.  Ill  CCA 
261   (snow  and  ice  on  car  steps). 

Ala. — Atlanta,  etc.,  R.  Co.  v. 
Wheeler,  154  Ala.  530,  46  S  262  (plac- 
ing^ a  foptstoolon  uneven  ground). 


V- 


-Louisville,    etc., 


Co.    v. 


Mount.  125  Ky.  593,  101  SW  1182, 
31  KyL  210. 

Mo.^Craig  v.  United  R.  Co.,  176 
Mo.  A.  616,  158  SW  390  (slippery  car 
steps);  Vancleve  v.  St.  Louis,  etc.,  R. 
Co.,  107  Mo-.  A.  96,  80  SW  706  (mud 
on  car  step). 

Pa. — Sutton  v.  Pennsylvania  R.  Co., 
230  Pa.  523.  79  A  719  (Ice  on  car 
step);  McNerney  v.  Philadelphia 
Rapid  Transit  Co.,  27  Pa.  Super.  168, 

S.  C. — Singletary  v.  Seaboard  Air 
Line  R.  Co.,  88  S.  C.  666.  71  SE  57. 

Tex. — Missouri,  ete^  R.  Co.  v. 
Kemp,  (Civ.  A.)  173  SW  532  (whether 
step  box  should  have  been  provided); 
St.  Louis  Southwestern  R.  Co.  v. 
Gresham,  (Tex.  Civ.  A.)  140  SW  483: 
Missouri,  etc.,  R.  Co.  v.  Sherrlll,  32 
Tex.  Civ.  A.  116.  72  SW  429. 

Wash. — Mlgge  v.  Northern  Pac.  R. 
Co..  76  Wash.  197,  184  P  815;  Mc- 
Cormlck v.  Seattle  Electric  Co.,  49 
Wash.  652,  96  P  220. 

81.  Colo. — Denver,  etc..  R.  Co.  v. 
Spencer,  27  Colo.  313,  61  P  606,  51 
LRA  121. 

Ga. — Harris  v.  Central  R.  Co.,  T8 
Ga.  525,  3  SE  366. 

Ky. — Bishop  v.  Illinois  Cent.  R. 
Co..  77  SW  1099.  26  KyL  1363. 

Minn. — Street  v.  Chicago,  etc,  R. 
I  Co..  124  Minn.  517.  145  NW  746. 
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ordinarily  a  question  for  the  jury,  under  the  evi- 
dence, as  to  whether  the  injuries  for  which  recovery 
is  sought  were  proximately  caused  by  the  carrier's 
negligence  or  other  wrong,52  or  whether  they  were 
caused  by  some  act  of  the  person  injured,58  or  by 
the  acts  of  some  third  person.54  On  the  other  hand, 
wtyere  the  facts  are  undisputed,  the  question  of 
proximate  cause  of  an  injury  to  a  passenger  is  for 
the  court;55  and  where  plaintiff  fails  to  prove  that 
the  negligence  of  the  carrier  was  the  proximate 
cause  of  the  injury,  there  is  no  case  for  the  jury,58 


or 


and  it  is  proper  for  the  court  to  grant  a  nonsuit 
to  direct  a  verdict  for  defendant.*7 

[§  1472]  (19)  Companies  or  Persons  Liable. 
Where  the  evidence  is  conflicting,  it  is  a  question 
for  the  jury  as  to  which  one  of  several  companies 
or  persons  is  responsible  for  the  injuries.5*  Con- 
versely, where  the  undisputed  evidence  shows  that 
the  sole  proximate  cause  of  the  injuries  was  the 
failure  on  the  part  of  one  of  two  carriers  sued 
jointly  to  exercise  the  care  and  diligence  to  insure 
the  safety  of  its  passengers  which  is  required  by 


N.  C. — Morrow  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  134  N.  C.  92,  46  SE  12; 
Davis  v.  Seaboard  Air  Line  R.  Co., 
132  N.  C.  291,  43  SB  840;  Whitley  v. 
Southern  R.  Co.,  122  N.  C.  987,  29 
SE   783. 

.   Okl. — Chicago,  etc.,  R.  Co.  v.  Mc- 
Alester,  39  Okl.  153,  134  P  661. 

S.  C. — Cooper  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  562.  56   SE  704. 

Tex. — Huchingson  v.  Texas  Cent. 
R.  Co.,  55  Tex.  Civ.  A.  229,  118  SW 
1123;  International,  etc.,  R.  Co.  v. 
Satterwhlte,  15  Tex.  Civ.  A.  102,  38 
SW  401. 

[a]  Evidence  lield  Insufficient  to 
submit  question  to  Jury. — Saxton  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  A.  494, 
72  SW  717. 

S3.  U.  S. — Cincinnati,  etc.,  R.  Co. 
v.  Tharp,  223  Fed.  616.  139  CCA  161; 
Lee  v.  Kansas  City  Southern  R.  Co., 
220   Fed.   863,   136   CCA  493. 

Ala. — Birmlng-ham  R.,  etc.,  Co.  v. 
Glenn.  179  Ala.  263.  60  S  111;  Bir- 
mlng-ham R„  etc.,  Co.  v.  Llde,  177 
Ala.   400,  58  S  990. 

Cal. — Johnson  v.  Oakland,  etc., 
Electric  R.  Co.,  127  Cal.  608,  60  P 
170   (excessive  speed). 

Del. — Freeman  v.  Wilmington,  etc.. 
Tract.  Co..  26  Del.  107,  80  A  1001. 

D.  C. — Washing-ton,  etc.,  R.  Co.  v. 
Lukens,  32  App.  442. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Rives, 
137  Ga.  376.  73  SE  645.  38  LRANS 
664;  Georgia  R.,  etc.,  Co.  v.  Norris, 
136  Ga.  838.  70  SE  793;  Valdosta  St. 
R.  Co.  v.  Fenn,  11  Ga.  A.  686,  75  SE 
984. 

iil. — Chicago  Union  Tract.  Co.  v. 
May,  221  III.  630.  77  NE  933  [aff 
126  111.  A.  144];  Murphy  v.  Chicago 
City  R.  Co..  191  111.  A.  431;  Hayward 
v.  Metropolitan  West  Side  El.  ft.  Co., 
174  111.  A.  408;  Goodhart  v.  Chicago 
City  R.  Co.,  167  A  339;  Chicago 
Union  Tract.  Co.  v.  Ertrachter,  130 
111.  A.  602  [aft  228  111.  114,  81  NE 
816]. 

Ind. — Chicago,  etc.,  R.  Co.  v. 
Mitchell,  56  Ind.  A.  354,  105  NE  396: 
Harris  v.  Pittsburg,  etc.,  R.  Co.,  Zi 
Ind.  A.  600.  70  NE  407.  Compare 
Richmond  St.,  etc.,  R.  Co.  v.  Bever- 
ley, 43  Ind.  A.  105.  84  NE  558,  85 
NE  721. 

Iowa. — Burger  v.  Omaha,  etc.,  St. 
R.  Co.,  139  Iowa  645,  117  NW  35,  130 
AmSR  343. 

Ky. — Sacrey  v.  Louisville  R.  Co., 
152  Ky.  473,  163  SW  760;  Louisville, 
etc.,  R.  Co.  v.  Grimes.  160  Ky.  219, 
150  SW  346  (whether  plaintiff  de- 
veloped pneumonia  from  exposure 
due  to  defendant  carrier's  negli- 
gence). 

Minn. — Barnett  v.  Minneapolis, 
etc.,  R.  Co.,  130  Minn.  300,  153  NW 
600;  Fairchild  v.  Fleming,  126  Minn. 
431.  147  NW  434;  Fox  v.  Chicago, 
etc.,  R.  Co.,  121  Minn.  611,  141  NWI845. 

Miss. — Troutman  v.  Louisville, 
etc.,  R.  Co.,  96  Miss.  183,  48  S  615. 

Mo. — McDonald  v.  Metropolitan  St. 
R.  Co..  219  Mo.  468,  118  SW  78,  16 
AnnCas  810;  Stokes  v.  Metropolitan 
St.  R.  Co.,  178  Mo.  A.  676,  160  SW 
46;  Cartllch  v.  Metropolitan  St.  R. 
Co.,  129  Mo.  A.  721,  108  SW  584; 
Moorman  v.  Atchison,  etc.,  R.  Co., 
106  Mo.  A.  711,  78  SW  1089;  Rawl- 
ings  v.  Wabash  R.  Co.,  97  Mo.  A. 
511.   71   SW   635. 

N.  H. — Boothby  v.  Grand  Trunk  R. 
Co..  66  N.  H.  342,  34  A  167. 

N.  J. — Jones  v.  Public  Service  R. 
Co.,  86  N.  J.  L.  646,  92  A  397;  New- 


ark, etc.,  R.  Co.  v.  McCann,  58  N.  J. 
L.  642,  34  A  1062,  33  LRA  127. 

N.  T. — Minor  v.  Lehigh  Valley  R. 
Co.,  21  App.  Dlv.  307,  47  NTS  307; 
Chase  v.  Jamestown  St.  R.  Co.,  60 
Hun  682,  15  NTS  35;  Brettner  v. 
Westchester  Electric  R.  Co.,  49  Misc. 
508,   98   NTS   857. 

Okl. — Chicago,  etc.,  R.  Co.  v.  Gil- 
more,  152  P  1096;  Atchison,  etc.,  R. 
Co.  v.  Melson.  40  Okl.  1,  184  P  388, 
AnnCasl915D  760. 

S.  C. — Cunningham  v.  Columbia, 
etc.,  R.  Co.,  96  S.  C.  456.  81  SE  150; 
Davis  v.  Atlanta,  etc..  Air  Line  R. 
Co..  83  S.  C.  66,  64  SE  1016;  Martin 
v.  Southern  R.  Co.,  77  S.  C.  370,  68 
SE  3,  122  AmSR  674. 

Tex. — Mills  v.  Missouri,  etc..  R. 
Co.,  94  Tex.  242,  69  SW  874,  55  LRA 
497  [rev  (Civ.  A.)  67  SW  291];  Texas, 
etc..  R.  Co.  v.  Keller,  (Civ.  A.)  176 
SW  62;  Ft.  Worth,  etc.,  R.  Co.  v. 
Keith,  (Civ.  A.)  163  SW  142;  Ft. 
Worth,  etc..  R.  Co.  v.  Wilkinson, 
(Civ.  A.)  152  SW  203;  International, 
etc.,  R.  Co.  v.  Satterwhlte,  16  Tex. 
Civ.  A.  102,   38  SW  401. 

Va. — Chesapeake,  etc.,  R  Co.  v. 
Barger,  112  Va.  688,  72  SB  693; 
Thompson  v.  Norfolk,  etc..  Tract.  Co., 
109  Va.   733,   64  SE  963. 

Wash. — Frescoln  v.  Puget  Sound 
Tract.,  etc.,  Co.,  90  Wash.  69,  166 
P  395;  Austin  v.  Washington  Water 
Power  Co.,  68  Wash.  608,  123  P  776, 
AnnCasl913E  936. 

Wis. — Nelson  v.  Chicago,  eta,  R. 
Co.,   130  Wis.   214,  109  NW  933. 

[a]  Bxoesslve  rat*  of  speed  and 
eonourrent  Injury*— Evidence  that  a 
street  car  company  ran  its  car  at  an 
excessive  rate  of  speed  and  of  con- 
current Injury  to  a  passenger,  is 
sufficient  to  make  it  a  jury  question 
whether  the  excessive  speed  caused 
the  Injury.  Austin  v.  Washington 
Water  Power  Co.,  68  Wash.  508,  123 
P   775,   AnnCasl913E  936. 

[bl  Offensive  language  and  men- 
tal distress. — Whether  plaintiff,  a  fe- 
male passenger,  suffered  mental  dis- 
tress in  consequence  of  offensive 
language  by  defendant's  conductor 
is  to  be  determined  by  the  jury  from 
the  nature  of  the  language  used  and 
the  circumstances  of  the  case.  Bir- 
mingham R.,  etc.,  Co.  v.  Glenn,  179 
Ala.  263.  60  S  111. 


[c]  Insufficient  station  accommo- 
dations as  oausing  Ulness.-r (1 )  It  is 
a  question  for  the  Jury  whether 
plaintiff's  Illness  was  caused  T>y  ex- 
posure resulting  from  the  failure  of 
the  carrier  to  furnish  a  sufficient 
waiting  room  (Chicago,  etc.,  R.  Co. 
v.  Gllmore.  (Okl.)  152  P  1096),  (2)  or 
to  keep  its  station  open  (Boothby  v. 
Grand  Trunk  R.  Co.,  66  N.  H.  342,  24 
A  167),  (3)  or  to  keep  its  depot 
waiting  room  warm  after  plaintiff 
became  a  passenger  (Barnett  v. 
Minneapolis,  etc.,  R.  Co.,  130  Minn. 
300.  153  NW  600). 

[d]  Physical  foot*. — (1)  Whether 
plaintiff's  Injury  was  a  physically 
possible  result  of  the  negligence  com- 
plained of  is  a  question  for  the  jury 
(Frescoln  v.  Puget  Sound  Tract.,  etc., 
Co.,  90  Wash.  69,  156  P  395;  Blau  v. 
Puget  Sound  Tract.,  etc.,  Co.,  88 
Wash.  260,  162  P  1023).  (2)  since  the 
frequency  of  unlooked-for  results 
from  the  interaction  of  forces  pre- 
cludes arbitrary  deductions  from  the 
general  laws  of  physics  by  the  court 
(Blau  v.  Puget  Sound  Tract.,  etc., 
Co.,     supra).      (3)     However,     where 


plaintiff's  own  testimony  that  her 
Injury  was  the  result  of  the  prema- 
ture starting  of  defendant's  street 
car  while  she  was  attempting  to 
alight  is  corroborated  by  physical 
facts,  the  question  whether  she  was 
Injured  in  the  manner  claimed,  or  In 
attempting  to  alight  in  an  Improper 
manner  before  the  car  came  to  a  stop, 
as  defendant  claimed,  and  as  five  dis- 
interested witnesses  testified,  is  for 
the  Jury.  Cartllch  v.  Metropolitan 
St  R.  Co.,  129  Mo.  A.  721.  108  SW  584. 

[e]  A  failure  to  eloss  th*>  elevator 
door  or  to  guard  the  open  spue*  with 
the  arm  of  the  elevator  boy  cannot, 
as  a  matter  of  law,  be  said  not  to 
be  the  proximate  cause  of  the  death 
of  a  passenger  who  fell  into  the 
opening  while  the  car  was  ascending. 
Munsey  v.  Webb,  231  U.  S.  150,  34 
SCt  44,  58  L.  ed.  162  [aff  37  App. 
(D.   C.)    186]. 

S3.    See  infra  I  1520. 

64.  Valdosta  St.  R.  Co.  v.  Fenn. 
11  Ga.  A.  586.  75  SE  984;  Fairchild  v. 
Fleming,  125  Minn.  431.  147  NW  434; 
Alexander  v.  Rochester  City,  etc,  R 
Co.,  12  NTS  885;  Seldlinger  v.  Brook- 


lyn .City,  _R.  Co.,   28  Hun_503   [aff  97 

Co. 
574. 


T.    642J;    Martin    v.    Southern   R. 
Co.,  77  S.  C.  370,  68  SE  1,  122  AmSR 


55.  Henry  v.  St.  Louis,  etc.,  R 
Co..  76  Mo.  288,  43  AmR  762. 

58.  Gebus  v.  Minneapolis,  etc.,  R. 
Co..  22  N.  D.  29,  132  NW  227;  Reardon 
v.  Philadelphia  Rapid  Transit  Co., 
43  Pa.  Super.  344. 

57.  Painter  v.  Chicago,  etc.  R. 
Co..  S3  Nebr.  419,  140  NW  787;  Ginn 
v.  Pennsylvania  R.  Co.,  220  Pa.  552, 
69  A  992. 

58.  U.  S. — Clemmens  v.  Washing- 
ton Park  Steamboat  Co.,  162  Fed. 
816. 

D.  C. — Chesapeake,  etc.,  R.  Co.  v. 
Howard,  14  App.  262  [aff  178  U.  S. 
163.  20  SCt   880,   44   L.  ed.   1015]. 

.111. — Lake  Erie,  etc.,  R.  Co.  v.  De- 
long,  109   111.  A.   241. 

Me. — Berry  v.  Atlantic  R.  Co.,  10» 
Me.  330,  84  A  740. 

Pa. — People's  Pass.  R.  Co.  v. 
Lauderbach,  2  Pa.  Cas.  187.  3  A  672. 

Tex. — Missouri,  etc.,  R.  Co.  t. 
Ryon,  (Ctv.  A.)   177  SW  625. 

[a]  Illustrations. — ( 1 )  Where 
plaintiff  purchased  a  ticket  which  on 
its  face  indicated  that  defendant 
steamboat  company  controlled  the 
transportation  by  steamboat  and 
trolley  to  plaintiff's  destination,  and 
defendant.  In  an  action  for  injuries 
to  plaintiff  on  the  trolley  road,  intro- 
duced certain  testimony  showing  that 
the  trolley  was  operated  by  another 
company,  whether  such  was  the  fact 
was  for  the  jury.  Clemmens  v.  Wash- 
ington Park  Steamboat  Co..  162  Fed. 
816.  (2)  In  an  action  by  a  passenger 
against  a  street  car  company  for  In- 
juries received  In  a  collision  with  the 
street  oar  of  another  line,  it  appeared 
that  at  the  point  where  the  accident  * 
occurred  the  tracks  of  defendant 
company  approach  so  closely  those  of 
another  company  that  the  projecting 
roofs  of  the  cars  touch  each  other 
in  the  passage  of  the  cars,  which  run 
in  opposite  directions,  and  that  plain- 
tiff had  his  arm  on  the  outside  of 
the  window,  so  that  it  was  thrown 
out  by  the  shock,  and  broken  by  the 
collision,  It  was  for  the  Jury  to  de- 
termine on  which  company  the  negli- 
gence lay.  People's  Pass.  R.  Co.  y. 
Lauderbach.  1  Pa.  Cas.  187.  3  A  672. 


For  later  oases,  developments  and  obangas  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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law,  the  court  may  grant  a  nonsuit  as  to  the  other 
carrier.8* 

[§  1473]  (20)  Condition  and  Operation  of  Ele- 
vators. In  case  of  injury  to  a  passenger  on  an  ele- 
vator, it  is  generally  a  question  for  the  jury,  under 
the  evidence,  as  to  whether  the  owner  or  proprietor 
of  the  elevator  was  negligent  with  respect  to  its 
construction  and  maintenance,80  or  with  respect  to 
the  manner  in  which  it  was  operated  at  the  time  of 
the  injury."  On  the  other  hand,  the  court  must 
take  the  case  from  the  jury  when  from  all  the  evi- 


dence no  negligence  appears.82 

[J  1474]  b.  Instructions — (1)  Form  and  Suffi- 
ciency in  General.1'3  Instructions,  in  an  action  by 
a  passenger  against  a  carrier  for  personal  injuries, 
are  governed  by  the  rules  applicable  to  instructions 
in  civil  actions  generally,"  particularly  in  actions 
for  negligence.85  Thus  in  such  an  action  each  party 
is  entitled  to  instructions  covering  his  theory  of  the 
case,88  and  in  its  charge  to  the  jury  the  court  must 
correctly  state  the  law  applicable  to  the  facts,87 


59.  Atlantic  Coast  Line  R.  Co.  v. 
Adeeb.  15  Ga.  A.  842,  84  SB  318. 

60.  U.  S. — Oregon  Co.  v.  Roe,  176 
Fed.  716,  100  CCA  269. 

Cal. — Lauder  v.  Currier,  1  Cal.  A. 
28     84  P  217 

ba. — Byrd'v.  Atlanta  Nat.  Bank,  16 
Ga.   A.   7,   84  SE  219. 

111. — Field  v.  French.  80  111.  A.  78; 
Hartford  Deposit  Co.  v.  Pederson,  67 
111.  A.  142  [aft  168  111.  224,  48  NE  801- 

Iowa. — Monohan  v.  Equitable  L. 
Ins.  Co..  156  NW  994;  Cubbage  v. 
Youngerman,  156  Iowa  39,  134  NW 
1074.      . 

Mo. — Lee  v.  Knapp.  166  Mo.  610, 
66  SW  458. 

N.  Y. — Rumetsch  v.  Wanamaker, 
216  N.  Y.  379.  110  NE  760,  LRA 
1916C  1246  [rev  164  App.  Div.  860, 
139  NYS  385]. 

Wis. — Ferguson  v.  Truax,  186  Wis. 
637.  118  NW  261. 

[a]  Safety  device*. — Whether  an 
elevator  was  furnished  with  the  best 
safety  devices  known  and  in  use  at 
the  time  of  an  accident,  and  whether 
a  defeot  in  those  appliances  or  de- 
vices was  a  latent  one  and  such  as 
had  not  been,  and  could  not  be,  dis- 
covered on  due  inspection,  nor  by  the 
application  of  the  usual  and  recog- 
nised tests  of  science  in  that  behalf, 
are  questions  of  fact  for  the  jury. 
Hartford  Deposit  Co.  v.  Pederson,  67 
111.  A.  142  [aft  168  111.  224,  48  NE  80]. 

01.  U.  S. — Munsey  v.  Webb,  281 
V.  8.  150,  84  BCt  44.  58  L.  ed.  162 
[aft  37  App.    (D.  C.)   185]. 

Cal. — Lauder  v.  Currier,  8  Cal.  A. 
28,  84  P  217. 

Ga. — Grant  v.  Allen,  141  Ga.  106, 
80  SE  279. 

111. — Masonic  Fraternity  Temple 
Assoc,  v.  Collins,  210  111.  482,  71  NE 
396  [aft  110  111.  A.  504];  Chicago 
Exch.  Bldg.  Co.  v.  Nelson,  197  111. 
384,  64  NE  369  [aft  98  111.  A.  189]; 
Field  v.  French,  80  111.  A.  78. 

Iowa. — Cubbage  v.  Youngerman, 
165  Iowa  39,  134  NW  1074. 

Ky.— H.  B.  Phillips  Co.  v.  Pruitt, 
82  SW  628.  26  KyL  831,  83  SW  114, 
26  KyL  1106. 

Me. — Jones  v.  Co-operative  Assoc. 
of  America,    109    Me.    448,    84   A   985. 

Mass. — Sullivan  v.  Marin,  176  Mass. 
422.  56  NE  600;  Stewart  v.  Harvard 
College,  12  Allen  68. 

Mich. — Burgess  v.  Stowe,  134  Mich. 
204.  96  NW  29;  Roulo  v.  Minot,  132 
Mich.  317,  93  NW  870. 

Mo. — Luckel  v.  Century  Bldg.  Co., 
177  Mo.  608.  76  SW  1086;  Lee  v. 
Knapp.  137  Mo.  385,  38  SW  1107; 
Becker  v.  Lincoln  Real  Est.,  etc.,  Co., 
118  Mo.  A.  74.  93  SW  291;  Hensler 
v.   Stlz.    113   Mo.   A.   162,    88   SW   108. 

N.  Y. — Meng  v.  Emigrant  Indus- 
trial Sav.  Bank.  169  App.  Div.  27, 
154  NYS  609;  Schiemann  v.  Musical 
Mut.  Protective  Union,  167  App.  Div. 
320,  163  NYS  172;  Harris  v.  Guggen- 
heim, 164  App.  Div.  289,  138  NYS 
1037;  Miller  v.  Brewster,  32  App. 
Div.   569,   53   NYS   1. 

R.  I. — Blackwell  v.  O'Gorman  Co., 
22  R.  I.  638,  49  A  28. 

Wash. — Perrault  v.  Emporium  De- 
partment Store  Co.,  71  Wash.  623, 
128  P  1049. 

[a]  Sudden  drop  of  oar.— The 
sudden  drop  of  an  elevator  car,  of 
from  .twelve  to  fifteen  inches,  may, 
in  connection  with  surrounding  cir- 
cumstances, make  a  question  for  the 
Jury  as  to  the  negligence  of  its 
owners.  Harris  v.  Guggenheim,  154 
App.  Div.  289,  138  NYS  1037. 

83.    Gibson  v.  International  Trust 


Co..    177    Mass.    100,    68    NE    278,    52 
LRA  928. 

63,  Contributory  negUgegao*  see 
infra  ||    1524-1527. 

64.  See  Trial    [38   Cyc  1594]. 

60.     See  Negligence  [29  Cyc  648]. 

66.  U.  S.— Boston,  etc.,  ft.  Co.  v. 
Miller.  203  Fed.  968.  122  CCA  270; 
Indianapolis  Tract.,  etc.,  Co.  v.  Law- 
son,  143  Fed.  834,  74  CCA  630,  5 
LRANS  721,  6  AnnCas  666. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Washington,  192  Ala.  617,  69  S  66. 

111. — Chicago  Cons.  Tract,  Co.  v. 
Schrltter,  222  111.  364,  78  NE  820 
[aft  124   111.  A.   678]. 

Ky. — Bowling  Green  R.  Co.  v. 
Lewis.  167  Ky.  575,  163  SW  759. 

Mass. — Ahern  v.  Boston  El.  R.  Co., 
210  Mass.    606,   97  NE  72. 

Mich. — Fortin  v.  Bay  City  Traot., 
etc.,  Co.,  164  Mich.  316,  117  NW  741. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co.,  215  Mo.  105,  114  SW  961;  Fla- 
herty v.  St.  Louis  Transit  Co.,  207 
Mo.  318,  106  SW  15. 

N.  Y. — Webster  v.  Rom*,  ate.,  R. 
Co.,  116  N.  Y.  112.  21  NE  726;  Clinton 
v.  Brooklyn  Heights  R.  Co.,  91  App. 
Div.  874.  86  NYS  932;  Brown  v.  Man- 
hattan R.  Co.,  82  App.  Div.  222,  81 
NYS  765. 

Tex. — Texas,  etc.,  R.  Co.  v.  Miller, 
79  Tex.  78.  16  SW  264,  23  AmSR 
308.  11  LRA  396;  St.  Louis  South- 
western R.  Co.  v.  Stone-De  Lane, 
(Civ.  A.)  166  SW  906;  San  Antonio 
Tract.  Co.  v.  Hausklns,  (Civ.  A.)  148 
SW  1100;  Dallas  Cons.  Electric  St.  R. 
Co.  v.  McGrew,  (Civ.  A.)  116  SW  244; 
Gulf,  etc.,  R.  Co.  v.  Walters,  49  Tex. 
Civ.  A.  71,  107  SW  369;  Houston 
Electric  Co.  v.  Nelson.  34  Tex.  Civ. 
A.  72,  77  SW  978;  Williams  V.  Inter- 
national, etc..  R.  Co.,  28  Tex.  Civ.  A. 
603,   67  SW   1085. 

Va.— Virginia  R.,  etc.,  Co.  v.  Mc- 
Demmick,  117  Va.  862,  86  SE  744. 

Wash. — Whitlock  v.  Northern  Pac. 
R.  Co.,  69  Wash.  16.  109  P  188. 

67.  U.  S.— Pittsburgh  R.  Co.  v. 
Givens,  211  Fed.  886.  128  CCA  263; 
Irvine  v.  Delaware,  etc.,  R.  Co.,  Hi 
Fed.  664.   106  CCA  600. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Mallette,  92  Ala.  209,  9  S  363. 

Fla. — Louisville,  etc.,  R.  Co.  v. 
Croxton,  63  Fla.   228,  58   S  369. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Andrews,  140  Ga.  254,  78  SE  925,  Ann 
Casl914D  165;  Central  of  Georgia  R. 
Co.  v.  Brown,   138  Ga.  107,  74  SB  839. 

R.  I. — Bullock  v.  Butler  Exch. 
Co..  24  R.  I.  50.  62  A  122. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Lee,   90  Tenn.   670,   18  SW  268. 

Tex. — Paris,  etc.,  R.  Co.  v.  Robin- 
son, 104  Tex.  482,  140  SW  434  [rev 
(Civ.  A.)  127  SW  2941;  Galveston, 
etc.,  R.  Co.  v.  Cooper.  70  Tex.  67,  8 
SW  68;  Ft.  Worth,  etc.,  R.  Co.  v. 
Taylor.    (Civ.   A.)    162    SW  967. 

See  also  St.  Louis,  etc.,  R.  Co.  v. 
Marshall,  71  Kan.  866,  81  P  169  (In- 
terpreting the  Instruction  in  question 
as  merely  fixing  the  attention  of  the 
Jury  on  the  peculiar  facts  of  the  case). 

Ta]  Instructions  held  proper  and 
■offlolenti  (1)  Birmingham  ft.,  etc., 
Co.  v.  Barrett,  179  Ala.  274,  60  S 
262;  St.  Louis,  etc.,  R.  Co.  v.  Wil- 
liams, 117  Ark.  329,  175  SW  411! 
St.  Louis,  etc.,  R.  Co.  v.  Coy,  118 
Ark.  266.  168  SW  1106;  St.  Louis, 
etc.,  R.  Co.  v.  Wright,  106  Ark.  269. 
160  SW  706  (as  to  length  of  time  of 
stopping  mixed  train);  St.  Louis,  etc., 
R.  Co.  v.  Pollock.  93  Ark.  240,  123 
SW  790;  St.  Louis,  etc.,  R.  Co.  v. 
Wilson,    70  Ark.   136.   66   SW   661,  91 


AmSR  74;  Cary  v.  Los  Angeles  R. 
Co..  157  Cal.  599.  108  P  682,  27  LRA 
NS  764,  21  AnnCas  1329;  Haight  v. 
Turner,  21  Conn.  593;  Central  of 
Georgia  R.  Co.  v.  Brown,  141  Ga  653, 
81  SE  857;  Savannah  Electric  Co.  v. 
McElvey,  126  Ga.  491,  65  SE  192; 
Central  of  Georgia  R.  Co.  v.  John- 
ston, 106  Ga.  130,  32  SE  78;  Atlantic 
Coast  Line  R.  Co.  v.  Adeeb,  15  Ga. 
A.  842.  84  SE  316;  Pease  v.  Chicago, 
etc..  Tract  Co..  158  111.  A.  446; 
Alton  Light,  etc,  Co.  v.  OHer,  119 
111.  A.  181  [aft  217  111.  16.  75  NE 
419.  4  LRANS  399];  Pittsburgh,  etc., 
R.  Co.  v.  Bir,  56  Ind.  A.  598,  105  NE 
921;  Keeley  v.  City  Electric  R.  Co., 
168  Mich.  79,  133  NW  1086;  Chad- 
wick  v.  St.  Louis  Transit  Co.,  196 
Mo.  617,  93  SW  798;  McHugh  v.  St. 
Louis  Transit  Co.,  190  Mo.  85,  88  SW 
868;  Newcomb  v.  New  York  Cent., 
etc..  R.  Co.,  182  Mo.  687,  81  SW 
1069;  Feary  v.  Metropolitan  St.  R. 
Co.,  162  Mo.  75,  62  SW  452;  Sweeney 
v.  Kansas  City  Cable  R.  Co.,  160 
Mo.  385,  51  SW  682:  Clark  v.  Dun- 
ham. (Mo.  A.)  179  SW  796;  Dye  v. 
Chicago,  etc.,  R.  Co.,  135  Mo.  A. 
254,  115  SW  497;  Barr  v.  St.  Louis, 
etc.,  R.  Co.,  114  Mo.  A.  425,  90  SW 
107;  Buck  v.  People's  St.  R.,  etc.,  Co., 
46  Mo.  A.  555;  Walsh  v.  Yonkers  R. 
CO..  114  App.  Div.  797,  100  NYS  278 
(not  erroneous,  although  unneces- 
sary); Flschel  v.  Metropolitan  St. 
R.  Co.,  113  App.  Div.  116,  99  NYS  90; 
Doerlng  v.  Metropolitan  St.  R.  Co., 
42  Misc.  192,  85  NYS  400;  Ruffln  v. 
Atlantic,  etc.,  R.  Co.,  142  N.  C.  120, 
55  NE  86;  Lease  v.  Pittsburgh  R. 
Co..  247  Pa  149,  93  A  286;  Knox  v. 
Robbing,  (Tex.  Civ.  A.)  161  SW 
1134;  Houston,  etc.  R.  Co.  v.  Fife, 
(Tex.  Civ.  A.)  147  SW  1181;  Drewery 
v.  El  Paso  Electric  R.  Co.,  (Tex.  Civ. 
A.)  120  SW  1061;  Chicago,  etc.,  R.  Co. 
v.  Shannon,  50  Tex.  Civ.  A.  194,  111 
SW  1060;  Houston,  etc.,  R.  Co.  v. 
Wilkins,  (Tex.  Civ.  A.)  98  SW  202; 
St.  Louis  Southwestern  R.  Co.  v. 
Cannon,  (Tex.  Civ.  A.)  81  SW  778; 
Chesapeake,  eta,  R.  Co.  v.  Mathews, 
(Tex.  Civ.  A.)  76  SW  288;  Interna- 
tional, etc..  R.  Co.  v.  Anchonda,  33 
Tex.  Civ.  A.  24,  76  SW  557;  Texas, 
etc..  R.  Co.  v.  Adams.  32  Tex.  Civ. 
A.  112,  72  SW  81;  Crawlelgh  v.  Gal- 
veston, etc.,  R.  Co.,  28  Tex.  Civ.  A. 
260,  67  SW  140.  (2)  In  an  action  for 
assault  by  an  employee.  Alabama 
City,  etc.,  R.  Co.  v.  Sampley,  169 
Ala.  372.  53  S  142;  Southern  R.  Co. 
v.  Crone;  51  Ind.  A.  300,  99  NE  762; 
Illinois  Cent.  R.  Co.  v.  Gunterman, 
(Ky.)  122  8W  514:  Philadelphia,  etc.,  ■ 
R.  Co.  v.  Crawford,  112  Md.  508.  77  A 
278;  Rand  v.  Butte  Electric  R.  Co.,  40 
Mont.  398,  107  P  87:  Houston,  etc., 
R.  Co.  v.  Batchler,  37  Tex.  Civ.  A.  116, 
83  SW  902;  Texas,  etc.,  R.  Co.  v. 
Humphries,  20  Tex.'  Civ.  A.  28.  48 
SW  201.  (3)  In  an  action  for  injury 
to  an  alighting  passenger  by  a  sud- 
den jerk,  stop,  or  movement  of  the  car. 
Birmingham  R..  etc..  Co.  v.  King,  149 
Ala.  604,  42  S  612;  Florida  R.  Co.  v. 
Dorsey,  59  Fla.  260,  52  S  963;  Savan- 
nah Electric  Co.  v.  Mulliken,  126  Ga. 
722,  55  SE  945;  WeBt  Chicago,  St.  R. 
Co.  v.  Lieserowltz,  197  111.  607,  64 
NE  718^ aft  99  111.  A.  691];  Louisville, 
etc.,  R.  Co.  v.  Crunk,  119  Ind.  542, 
21  NE  31.  12  AmSR  443;  Indianapolis 
St.  R.  Co.  v.  Brown,  32  Ind.  A.  130, 
69  NE  407;  Chesapeake,  etc.,  R  Co. 
v.  Dean,  160  Ky.  757.  170  SW  167; 
Pack  v.  Camden  Interstate  R.  Co., 
154  Ky.  535,  157  SW  906;  Louisville, 
etc.,  R.  Co.  v.  Deason,   96   SW  1115, 
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doing  so  in  definite  and  explicit  terms,"  defining,  I  limiting,  and  explaining,  when  necessary,  the  dif- 


29  KyL  1259;  Hennlng  v.  Louisville 
R.  Co.,  74  SW  209,  ^4  KyL  2419; 
Hufford  v.  Metropolitan  St.  R.  Co., 
ISO  Mo.  A.  638.  109  SW  1062;  Black 
v.  Metropolitan  St.  R.  Co.,  130  Mo. 
A.  548.  109  SW  86;  Dlsher  v.  South 
Carolina,  etc,.  R.  Co..  65  S.  C.  187. 
88  SB  172:  Ft.  Worth,  etc.,  R.  Co. 
v.  Vlney,  (Tex.  Civ.  A.)  30  SW  262. 
(4)  In  an  action  for  Injury  to  a  pas- 
senger In  boarding;  a  moving  car. 
KUnck  v.  Chicago  City  R.  Co..  262 
111.  280,  104  NE  669,  52  LRANS  70. 
AnnCasl915B  177  [aft  177  111.  A.  165] 
(holding  that.  In  an  action  for  in- 
juries to  a  passenger  incurred  while 
attempting  to  board  a  car  after  It 
had  slowed  up  at  an  ordinary  stop- 
ping; place,  *  an  instruction  that,  if 
plaintiff  did  not  show   that   the  em- 

Sloyees  knew  that  he  Intended  to 
oard,  and  accepted  him  as  a  pas- 
senger, he  did  not  become  such,  and 
defendant  was  bound  to  use  only 
reasonable  care  to  avoid  injuring 
him,  gave  defendant  no  ground  of 
complaint).  (5)  In  an  action  for  In- 
juries resulting  from  the  falling  of 
a  car  window.  Cincinnati,  etc..  R. 
Co.  v.  Lorton.  110  SW  867,  S3  KyL. 
689.  (6)  In  an  action  for  setting 
down    a   passenger   at    an    improper 

glace.  St.  Louis  Southwestern  R. 
o.  v.  Greer,  (Tex.  Civ.  A.)  127  SW 
270.  (7)  In  an  action  for  injuries 
caused  by  the  disorderly  conduct  of 
fellow  passengers.  Baltimore,  etc., 
R.  Co.  v.  Rudy.  118  Md.  42,  84  A  241. 
(8)  In  an  action  against  a  carrier  for 
assault  by  a  fellow  passenger.  Bed- 
sols  v.  Atlantic  Coast  Line  R.  Co., 
161  N.  C.  162.  66  SE  925.  (9)  In  an 
action  for  injury  by  derailment. 
Harriman  v.  Reading,  etc.,  St.  R.  Co., 
173  Mass.  28,  53  NE  156;  O'Gara  v. 
St.  Louis  Transit  Co..  204  Mo.  724, 
103  SW  54,  12  LRANS  840,  11  Ann 
Cas  850;  Overcash  v.  Charlotte  Elec- 
tric R.,  Light,  etc.,  Co.,  144  N.  C. 
572,  57  SE  377,  12  AnnCas  1040.  (10) 
In  an  action  for  personal  injuries, 
caused  by  an  alleged  defective  road- 
bed. Galveston,  etc.,  R  Co.  v.  Waldo, 
(Tex.  Civ.  A.)  26  SW  1004.  (11)  In 
an  action  for  injury  to  an  elevator 
passenger.  Hartford  Deposit  CO.  v. 
Sollltt.  172  111.  223,  50  NE  178,  64 
AmSR  85  [aff  70  111.  A.  166];  Cooper 
v.  Century  Realty  Co.,  224  Mo.  709, 
123  SW  848;  Howard  v.  Searrltt  Est. 
Co.,  161  Mo.  A.  652,  144  SW  186; 
Quimby  v.  Bee  Bldg.  Co.,  87  Nebr. 
198.  127  NW  118,  138  AmSR  477. 
[b]     Instructions   held  erroneous! 

(1)  Southern  R  Co.  v.  Norwood,  186 
Ala.  49,  64  S  604:  Barll  v.  New  York, 
etc.,  R  Co.,  90  Conn.  74,  96  A  164; 
Macon,  etc.,  R  Co.  v.  Moore,  99  Ga. 
229,  25  SE  460  (as  stating  the  law 
too  strongly  against  defendant); 
Joliet  St.  ft.  Co.  v.  McCarthy,  42  111. 
A.  49;  Lake  Erie,  etc.,  R.  Co.  v. 
Beals,  50  Ind.  A.  450,  98  NE  453; 
South  Covington,  etc.,  R  Co.  v.  Rleg- 
ler,  82  SW  882,  26  KyL  666;  Plummer 
v.  Boston  El.  R.  Co.,  198  Mass.  499, 
84  NE  849;  Chicago,  etc.,  R.  Co.  v. 
Trotter,  61  Miss.  417;  Walker  v. 
Qutncy.  etc.,  R.  Co..  (Mo.)  178  SW 
108;  Evans  v.  Interstate  Rapid-Tran- 
sit R.  Co.,  106  Mo.  594.  17  SW  489; 
Rldenhour  v.  Kansas  City  Cable  R 
Co.,  102  Mo.  270,  13  SW  889,  14  SW 
760;  Johnson  v.  Wells,  6  Nev.  224, 
3  AmR  245;  Hughes  v.  Atlantic  City, 
etc.,  R.  Co..  89  N.  J.  L.  212.  89  A 
769,  LRA1916A  927  and  note  (unwar- 
ranted extension  of  res  Ipsa  loquitur 
doctrine);  Wise  v.  Columbia  R.,  etc., 
Co..  94  S.  C.  254.  77  SE  924  (as  to 
duty  to  stop  street  car  at  all  cross- 
ings); Steele  v.  Southern  R.  Co.,  65 
S.  C.  389.  33  SE  609,  74  AmSR  766; 
McDonald  v.  Clark.  15  S.  C.  L.  223; 
Missouri,  etc.,  R.  Co.  v.  Huff,  98  Tex. 
110,  81  SW  525  [rev  (Civ.  A.)  78  SW 
249];  St.  Louis  Southwestern  R.  Co.  v. 
Ball,  28  Tex.  Civ.  A.  287,  66  *W  879; 
Duck  v.  St.  Louis,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  63  SW  891;  Conway  v.  Salt 
Lake,  etc.,  R.  Co.,   (Utah)   155   P  339. 

(2)  In  an  action  against  a  carrier  for 
negligently  carrying  a  passenger  by 
his  station.     Nelson  v.  Chicago,  etc.. 


R  Co.,  ISO  Wis.  214,  109.  NW  933. 
(3)  In  an  action  for  assault  by  an 
employee.  O'Brien  v.  St.  Louis  Tran- 
sit Co.,  185  Mo.  263,  84  SW  939,  106 
AmSR  592;  Freedman  v.  Metropoli- 
tan St.  R.  Co.,  89  App.  Dlv.  486\  85 
NTS  986.  (4)  In  an  action  against 
a  carrier  for  assault  by  a  fellow  pas- 
senger. Hlllman  v.  Georgia  R.,  etc., 
Co.,  126  Ga.  814.  56  SE  68,  8  AnnCas 
222.  (5)  In  an  action  for  injury  to 
an  elevator  passenger.  Becker  v. 
Lincoln  Real  Est.,  etc.,  Co.,  118  Mo. 
A.  74.  93  SW  291;  Hensler  v.  Stix. 
113  Mo.  A.  162,  88  SW  108;  Bullock 
v.  Butler  Exch.  Co.,  24  R.  I.  60.  52  A 
122  (holding  that,  in  an  action  for 
injury  to  an  elevator  passenger, 
caused  by  the  elevator  being  moved 
while  plaintiff  was  attempting  to 
leave  it,  an  Instruction  that,  if  the 
elevator  was  moved,  at  plaintiff's  re- 
quest, after  It  stopped,  such  moving 
was  not  negligence,  was  too  favor- 
able to  defendant,  and  should  have 
been  that,  if  the  elevator  was  so 
moved,  at  plaintiff's  request,  as  to 
conduce  to  the  accident,  then  such 
moving   was   not   negligence   on   the 

?art  of  defendant).  (6)  An  lnstruc- 
lon  that,  if  plaintiff  and  the  agents 
of  the  company  were  both  at  fault, 
and  although  plaintiff  may  have  con- 
tributed to  the  Injury,  If  he  could 
not  have  avoided  the  consequences 
of  defendant's  negligence,  he  "may" 
recover  damages.  Is  inaccurate  in  the 
use  of  the  word  "may"  for  "shall." 
Central  of  Georgia  R  Co.  v.  Brown, 
138  Ga.  107,  74  SE  839.  (7)  A  charge 
requiring  a  verdict  for  defendant  on 
proof  of  due  care  of  Its  trainmen  is 
properly  denied  where  the  accident 
may  have  been  caused  by  the  negil- 

Sence    of    other    of    Its     employees. 
Eontgomery,  etc.,  R.  Co.  v.  Mellette, 
98  Ala.   209.   9    8   368. 

[c]  An  instruction  that  a  oarrler 
owed  a  special  duty  to  a  female  pan. 
senger  to  proteot  her  from  Insult 
was  not  prejudicial  to  the  carrier,  as 
It   owes  such  duty  to   every  nassen- 

Ser.  Caldwell  v.  Northern  Pac.  R. 
o..  56  Wash.  223,  106  P  625. 
[dj  gelation  of  pa— anger  and 
oarrler.~~(l)  In  an  action  for  injuries 
to  an  alleged  passenger,  an  instruc- 
tion setting  out  facts  which,  if  estab- 
lished, would  authorise  a  verdict  for 
plaintiff,  is  not  erroneous  because  not 
in  terms  requlrli  "    "  " 

was  a  "passeni 
finding  of  fact 

llsh  the  relation  of  passenger  and 
oarrler.  East  St.  Louis,  etc.,  R.  Co. 
v.  Zink,  229  111.  180,  82  NE  283.  (2) 
Where  the  declaration  was  drawn  on 
the  theory  that  the  relation  of  pas- 
senger and  carrier  existed,  and  stated 
a  good  cause  of  action,  an  instruc- 
tion that,  if  the  Jury  believed  de- 
fendant guilty  or  the  negligence 
charged  in  the  declaration,  and  that 
the  Injury  resulted  therefrom,  plain- 
tiff was  entitled  to  recover,  was  not 
erroneous,  on  the  ground  that  it  did 
not  require  the  Jury  to  And  that 
plaintiff  was  a  passenger.  Southern 
R.  Co.  v.  Cullen,  221  fil.  892.  77  NE 
470  [aff  122  111.  A.  293].  (S)  Other 
instructions  held  proper  and  suffi- 
cient as  to  the  relation  of  carrier 
and  passenger.  McBrlde  v.  Georgia 
R,  etc..  .Co..  126  Ga.  616,  64  SB  674; 
Greenfield  v.  Detroit,  etc.,  R  Co.,  138 
Mich.  667,  95  NW  646  (as  to  whether 
the  carrier  had  waived  a  rule  requir- 
ing persons  riding  on  freight  trains 
to  have  permits);  Reem  v.  St.  Paul 
City  R.  Co..  82  Minn.  98  84  NW  652 
(as  to  whether  plaintiff  paid  his 
fare);  Alabama,  etc.,  R.  Co.  v.  Dear, 
87  Miss.  339,  39  S  812;  Anderson  v. 
Missouri  Pac.  R.  Co.,  196  Mo.  442.  93 
SW  394.  113  AmSR  748;  St.  Louis 
Southwestern  R.  Co.  v.  Fowler,  (Tex. 
Civ.  A.)  93  SW  484.  (4)  But.  where 
there  is  a  conflict  as  to  whether 
plaintiff  was  a  passenger,  an  instruc- 
tion is  erroneous  which  prevents 
filaintlff  from  recovering  for  injuries 
nflicted  on  him  by  the  employees  of 
defendant  notwithstanding  they  have 
been    guilty    of    the    grossest    negll- 


31  erroneous  oecause  not 
jlring  a  finding  that  he 
nger,  where  It  requires 
cts  which  would  estab- 


gence,  unless  the  Jury  believe  that 
plaintiff  has  proved  by  a  preponder- 
ance of  the  evidence  "that  at  the 
time  and  place  In  question  he  was  a 

Sassenger  on  one  of  the  cars  of  the 
efendant."    Morris  v.  Chicago  Union 
Tract  Co.,  119  111.  A.  527. 

[el  Srroaaous  coupling  of  reoalre- 
snts. — It  was  error  to  charge  con- 
junctively that  the  passenger  injured 
could  not  recover  if  the  Jury  found 
that  she  was  negligent  with  respect  to 
an  open  door,  and  that  permitting  the 
door  to  be  open  was  not  negligence 
or  the  cause  of  the  Injury.  Georgia 
R,  etc..  Co.  v.  Gatlin,  142  Ga.  293. 
82  SE  888. 

,  [f]  Exemplary  damages'— (1)  An 
instruction  that  plaintiff  In  an  action 
against  a  carrier  for  personal  in- 
juries was  entitled  to  punitive  dam- 
ages if  her  Injuries  were  the  result 
of  "gross  negligence."  and  that  puni- 
tive damages  are  allowed  only  in 
punishment,  and  not  simply  to  make 
greater  the  recovery,  Is  erroneous, 
because  it  falls  to  explain  under 
what  circumstances  punitive  dam- 
ages are  allowed.  Bast  Tennessee, 
etc.,  R  Co.  v.  Lee.  90  Tenn.  570.  18 
SW      268.        (2)      Instructions     held 

? roper.  Louisville  R  Co.  v.  Frlck, 
68  Ky.  450.  165  SW  649;  Louisville, 
etc.,  R  Co.' v.  Ray,  101  Tenn.  1,  46 
SW  654  (holding  that.  In  an  action 
for  damages  by  reason  of  plaintiff's 
being  pushed  off  a  train  by  an  em- 
ployee of  the  carrier,  a  charge  that 
if  the  employee  was  acting  within 
the  scope  of  his  employment  the 
company  would  be  liable,  and  if  the 
act  was  done  In  a  grossly  negligent 
or  oppressive  manner  the  company 
would  be  liable  for  punitive  dam- 
ages, ia  sufficient,  without  stating 
what  acts  would  be  within  the  scope 
of  such  employment). 

[g]  Words;  legal  •qnxralanta^— 
The  words  "not  knowing^  or  "having 
no  reasonable  grounds  to  suspect, 
or  "knew"  or  '"know,"  or  "had  rea- 
sonable grounds  to  suspect,"  when 
used  in  an  instruction  in  an  action 
for  injuries  to  a  passeger  while  at- 
tempting to  board  a  train,  in  conse- 
quence of  the  starting  of  the  train, 
relating  to  the  knowledge  or  want  of 
knowledge  of  the  conductor  in  start- 
ing ths  train  before  the  passenger 
had  boarded  it,  are  legal  equivalents. 
Choctaw,  etc.,  R  Co.  v.  Hlckey,  81 
Ark.  579.  99  SW  839. 

[h]  Ooaurtnwttom  of  particular  ia- 
«tmotlons<— (1)  St.  Louis,  etc  R. 
Co.  v.  McMlchael.  115  Ark.  101.  171 
SW  115;  Klrchner  v.  Detroit  City  H. 
Co.,  91  Mich.  400,  51  NW  1059;.  Rear- 
den  v.  St.  Louis,  etc.,  R  Co.,  315  Mo. 
105,  114  SW  961:  Bente  v.  Metropoli- 
tan St.  R.  Co.,  90  Ann.  Dlv.  213,  l( 
NYS  86  [aff  180  N.  Yl  519  mem,  7! 
NE  1139  mem]:  St.  Louis,  etc..  R. 
Co.  v.  Nance.  46  Tex.  Civ.  A.  394.  101 
SW  294.  (2)  Where  the  court 
charged  that  negligence  could  not  be 
presumed,  but  must  be  proved,  and 
that,  although  plaintiff  was  injured  In 
getting  on  or  off  defendant's  car, 
Such  fact  alone  does  not  entitle  plain- 
tiff to  recover,  but  she  must  prove 
that  she  was  Injured  in  direct  con- 
sequence of  the  negligence  of  defend- 
ant's employees,  the  jury  were  not 
told  that  negligence  could  not  be  In- 
ferred from  the  circumstances.  Ol- 
fermann  v.  Union  Depot  R.  Co..  125 
Mo.  408.  28  SW  742.  46  AmSR  483. 

68.  Ala.— Birmingham  JL  etc,  Co. 
v.  Landrum.  163  Ala.  192,  45  S  198. 
127  AmSR  25   (too  indefinite). 

Ga. — Hlllman  v.  Georgia  R,  etc, 
Co.,  126  Ga.  814,  56  SE  68.  8  AnnCas 
222 

111. — Galena,  etc.,  R  Co.  v.  Fay. 
16  111.  558.  63  AmD  323;  East  St 
Louis  R  Co.  v.  Gray.  135  111.  A  648. 

Iowa.— Fitch  v.  Mason  City,  etc., 
Tract.  Co..  124  Iowa  666,  100  NW  618. 

Mo. — Bolton  v.  Missouri  Pac.  K. 
Co..  172  Mo.  92,  72  SW  580;  Klnyoun 
v.  Metropolitan  St  R  Co.,  153  Mo. 
A.  477.  1*4  SW  15.  _  .    . 

Tex.— Ft.  Worth,  etc^,  R  Co.  »• 
Taylor,    (Civ.  A.)    162  BW  967.     . 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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f  erent  terms  or  expressions  used.**  An  instruction 
which  covers  the  case  generally  is  ordinarily  suffi- 
cient, in  the  absence  of  a  request  for  more  par- 
ticular instructions.70     The  instructions  must  cor- 


rectly define  and  explain  the  duty  or  degree  of  ear* 

and  skill  required  of  the  carrier  to  its  passengers 
under  the  circumstances  of  the  particular  ease." 


E 


Wis. — Zimmer  v.  Pox  River  Valley 
Electric  R  Co.,  118  Wis.  614.  85  NW 
957. 

[a]  As  to  decree  of  oare  repaired. 
— An  Instruction  that  carriers  are 
liable  only  for  want  of  such  care  or 
diligence  as  Is  characteristic  of 
cautious  persons  Is  Insufficient,  being 
too  Indefinite  In  Indicating  the  de- 
xee  of  care  required.  Galena,  etc., 
'    Co.  v.  Fay,  16  111.  558,  68  AmD  323. 

09.  Ala. — Alabama  City,  etc.,  R. 
Co.  v.  Bates.  48  S  98. 

Cal. — Rawles  v.  Los  Angeles  Gas, 
etc,  Corp.,  23  Cal.  A.  456,  138  P  369. 

Mo. — Nolan  v.  Metropolitan  St  R 
Co..  250  Mo.  602,  157  SW  637. 

Pa. — Geiger  v.  Pittsburgh  R.  Co., 
234  Pa.  545,  83  A  367. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Ray,  101  Tenn.  1.  46  SW  554. 

Tex. — Gulf,  etc.,  R  Co.  v.  Brown, 
4  Tex.  Civ.  A.  435,  23  SW  618. 

[a]  "Vassang-er." — (1)  Instructions 
which  failed  to  define  "passenger" 
have  been  held  erroneous.  Nolan  v. 
Metropolitan  St.  R.  Co.,  250  Mo.  602, 
157  SW  687;  Geiger  v.  Pittsburg  R. 
Co.,  234  Pa.  645,  83  A  867.  (2)  An 
instruction  defining  a  passenger  as 
"one  who  is  boarding  a  car,  or  who 
is  attempting  to  board  a  car,  or  at 
the  station  of  a  company  operating 
a  car,  for  the  purpose  or  being  car- 
ried on  the  cars  from  one  point  to 
another,"  la  erroneous,  as  Is  also  a 
statement  therein  that  "he  becomes 
a  passenger  when,  with  the  intention 
of  boarding  a  train,  he  attempts  to 
board  for  the  purpose  of  riding." 
Alabama  City,  etc  R  Co.  v.  Bates, 
149  Ala.  487,  491.  43  S  98. 

[b]  "Baa  sonants  cause."— Where 
the  jury  are  told  that  the  company 
was  liable  If  the  misconduct  of  the 
conductor  gave  the  passenger  reason- 
able cause  to  jump  from  the  train. 
It  is  error  to  charge  that  reasonable 
cause  was  a  cause  sufficient  to  have 
induced  the  act,  having  regard  to  the 
passenger's  intelligence  and  experi- 
ence in  life,  and  nls  situation  and 
surroundings  at  the  time,  as  the  com- 
pany is  liable  only  for  the  natural 
and  probable  consequences  of  the 
misconduct  of  the  conductor  who 
was  not  chargeable  with  knowledge 
of  the  passenger's  "Intelligence  and 
experience  in  life;"  and  the  error  is 
not  cured  by  an  instruction  requir- 
ing the  causo  to  be  such  "as  reason- 
ably to  have  Induced  a  man  of  ordi- 
nary prudence  to  believe  his  life  was 
in  danger,  or  that  he  was  in  danger 
of  great  bodily  harm,"  nor  by  an  in- 
struction that  the  company  was  not 
liable  unless  the  misconduct  of  the 
conductor  and  the  others  "was  such 
as  to  convince  a  reasonable  man  that 
such  threats  would  be  carried  into 
Immediate  execution."  Spohn  v.  Mis- 
souri Pac.  R.  Co.,  101  Mo.  417.  455, 
14  SW  880. 

_tc)  Provisions  of  ordinance.— 
Where  in  an  action  against  a  street 
railroad  company  for  an  injury  to  a 
passenger  caused  by  her  stepping 
into  an  excavation  the  court  charged 
that  the  violation  of  provisions  of 
an  ordinance  established  for  the  pro- 
tection of  the  public  was  negligence, 
'f  it  was  the  proximate  cause,  he 
should  have  further  explained  what 
provisions  were  for  the  benefit  of  the 
Public.  Rawles  v.  Los  Angeles  Gas, 
etc.  Corp..  23  Cal.  A.  465,  138  P  369. 
,  70.  Citisens'  St  R  Co.  v.  Shep- 
herd. 30  Ind.  A.  193,  65  NE  765;  Fill- 
ing-ham v.  St.  Louis  Transit  Co.,  102 
Mo.  A.  673,  77  SW  314;  Texas,  etc.. 
R.  Co.  v.  Brown.  78  Tex.  897,  14  SW 
1034;  Denham  v.  Washington  Water 
Power  Co..  88  Wash.  364,  80  P  646. 
See  also  cases  supra  note  67. 

[a]  An  instruction  which  la  too 
genatal  is  erroneous.  (1)  Moore  v. 
Saginaw,  etc.,  R.  Co.,  115  Mich.  103, 
"*,  NW  1112;  Stautter  v.  Metro- 
politan St.  R.  Co.,  243  Mo.  305,  147 
SW  1032;  Jackson  v.  Grand  Ave.  R. 
Co.,  118  Mo.  199,  24  SW  192;  Frahm 


v.  Slegel-Cooper  Co.,  131  App.  Dlv. 
747,  116  NYS  90;  Galveston,  etc,  R 
Co.  v.  Bibb,  (Tex.  Civ.  AJ  172  SW 
178;  El  Paso  Electric  R.  Co.  v. 
Harry,  87  Tex.  Civ.  A.  90,  83  SW  736 
(holding  that,  in  an  action  against  a 
street  railroad  company  for  injuries 
to  a  passenger,  a  charge  requiring  a 
verdict  for  defendant,  unless  its  em- 
ployees did  or  failed  to  do  some- 
thing which  would  not  have  been 
done  or  left  undone  by  a  very 
cautious  and  careful  person  under 
the  circumstances,  was  too  general, 
where  the  pleadings  and  evidence 
raised  certain  distinct  issues  as  a 
cause  of  action  and  as  a  defense 
thereto).  See  also  Illinois  Cent.  R 
Co.  v.  Davidson,  76  Fed.  617,  22  CCA 
306  [certiorari  den  16<  U.  S.  719 
mem,  17  SCt  994  mem,  41  L.  ed.  1186 
mem]  (where  an  instruction  as  to 
the.  condition  of  the  premises  was 
held  too  broad  but  not  necessarily  a 
reversible  error).  (2)  But  an  In- 
struction that  "the  measure  of  care 
against  accident  which  one  must 
take  to  avoid  responsibility  is  that 
which  a  person  of  ordinary  prudence 
and  caution  would  use  if  his  Inter- 
ests were  to  be  affected  and  the 
whole  risk  were  his  own,"  was  not 
objectionable  as  to*  general,  where  It 
was  further  charged  that  negligence 
is  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordi- 
narily do  under  the  circumstances, 
and  a  failure  to  observe  the  degree 
of  care  which  the  circumstances 
justly  demand.  Citisens'  St  R.  Co. 
v.  Shepherd,  30  Ind.  A.  193,  65  NE 
"66    767 

71.  Cal.— Stadler  v.  Pacific  Elec- 
tric R.  Co.,  23  Cal.  A.  671.  188  P  943; 
Morgan  v.  Los  Angeles  Pac.  Co.,  13 
Cal.  A.  12,  108  P  736. 

Ga. — Macon  Cons.  St  R.  Co.  v. 
Barnes.  113  Ga.  212,  38  SE  756. 

III.— North  Chicago  St  R  Co.  v. 
Palkey,  208  111.  225,  67  NE  793;  Elgin, 
etc,  Tract  Co.  v.  Hench,  132  111.  A. 
585. 

Ind. — Southern  R  Co.  v.  Ellis.  63 
Ind.  A..  34.  101  NE  106;  Cleveland, 
etc.,  R.  Co.  v.  Jones,  51  Ind.  A.  246, 

99  NE  508. 

Ky. — Louisville,  etc.  R  Co.  v. 
Deason,  96  SW  1115.  29  KyL  1259; 
Illinois  Cent.  R  Co.  v.  Colly.  86  SW 
636,  27  KyL  730;  South  Covington, 
ate.  R.  Co.  v.  Riegler.  82  SW  382,  26 
KyL  666;  Houghton  v.  Louisville  R. 
Co..  81  SW  696.  26  KyL  393;»Felton 
v.  Holbrook,  56  SW  506,  21  KyL 
1824;  Kentucky  Hotel  Co.  v.  Camp, 
97  Ky.  424,  30  SW  1010,  17  KyL  297. 

Me. — Raymond  v.  Portland  R.  Co., 

100  Me.  529,  62  A  602,  3  LRANS  94 
an<1  note. 

N.  1. — Ball  v.  Interurbau  St  R 
Co..  49  Misc.  129,  96  NTS  739;  Dlnkel- 
splel  v.  Interborough  Rapid  Transit 
Co.,  113  NTS  187. 

Tex. — Houston,  etc  R  Co.  v.  Keel- 
ing, 102  Tex.  521,  120  SW  847  [cert 
61  Tex.  Civ.  A.  886,  112  SW  808]; 
Baker  v.  Texas,  etc.,  R.  Co.,  (Civ.  A.) 
158  SW  263-  Texas  Cent  R.  Co.  v. 
Wheeler,  52  Tex.  Civ.  A.  603,  116  SW 
83;  Houston,  etc.,  R.  Co.  v.  Keeling, 
51  Tex.  Civ.  A.  386,  112  SW  808; 
Malone  v.  Texas,  etc.,  R  Co.,  49  Tex. 
Civ.  A.  398,  109  SW  430;  Norton  v. 
Galveston,  etc.,  R  Co.,  (Civ.  A.)  108 
SW  1044;  Sproule  v.  St.  Louis,  etc, 
R  Co.,  (Civ.  A.)  91  SW  667;  Wil- 
liams v.  International,  etc.,  R.  Co., 
28  Tex.  Civ.  A.  503,  67  SW  1086; 
Fordyce  v.  Chancey,  2  Tex.  Civ.  A. 
24,  21  SW  181. 

Utah.— Dlckert  v.  Salt  Lake  City 
R.  Co..  20  Utah  894,  59  P  96. 

Wash. — Foster  v.  Seattle  Electric 
Co.,  36  Wash.  177.  76  P  995. 

[a]  Instructions  hold  pxoper  and 
sufficient:  (l)  As  to  duty  or  degree 
of  care  required  In  general.  Chicago, 
etc.,  R  Co.  v.  Carpenter,  56  Fed.  461, 
6  CCA  651  (as  to  person  accompany- 
ing stock);  Alabama  City,  etc,  R. 
Co.   v.  Bates,   165  Ala.   347.   46  S  776 


(holding  that  a  charge  that  negli- 
gence is  the  failure  to  do  what  a 
reasonable  and  prudent  person  would 
have  done  under  the  circumstances 
or  the  situation,  or  doing  that  which 
a  prudent  person  under  existing  cir- 
cumstances would  not  hare  done, 
was  not  erroneous  when  applied  to 
a  carrier  of  passengers);  Birming- 
ham R.,  etc,  Co.  v.  King,  149  Ala. 
604,  42  S  612;  Southern  R  Co.  v. 
Burgess.  143  Ala.  364.  42  S  35;  Bir- 
mingham R,  etc.,  Co.  v.  Cockrell,  10 
Ala.  A.  678,  65  S  704;  Weirllng  v.  St 
Louis,  etc,  R  Co.,  115  Ark.  505,  171 
SW  901,  AnnCasl916E  253;  St  Louis, 
etc.,  R  Co.  v.  Grimsley,  90  Ark.  64, 
117  SW  1064;  St  Louis,  etc.  R  Co. 
v.  Richardson,  87  Ark.  602,  118  SW 
794;  Kelly  v.  Santa  Barbara  Cons.  R 
Co.,  171  Cal.  416,  163  P  903;  Valente 
v.  Sierra  R.  Co.,  151  Cal.  534,  91  P 
481  (collision);  Stadler  v.  Pacific 
Electric  R.  Co.,  23  Cal.  A.  571,  138  P 
943;  McBrlde  v.  Georgia  R.,  etc,  Co„ 
125  Ga.  515,  54  SE  674;  Macon  Cons. 
St  R.  Co.  v.  Barnes,  113  Ga.  212,  38 
SE  756  (holding  that  it  la  not  erro- 
neous to  instruct  as  to  passengers 
that  it  is  the  duty  of  a  carrier  to 
use  "extreme  care  and  caution," 
when,  In  connection  with  the.  words 
quoted,  the  court  adds,  "which  very 
prudent  persons  exercise  in  securing 
and  preserving  their  own  property"); 
Georgia  R,  etc.,  Co.  v.  Cole,  1  Ga. 
A.  38,  67  SE  1026;  Chicago  City  R 
Co.  v.  Smith,  226  111.  178,  80  NE  716 
[aft  124  111.  A.  6271;  Frank  Parmelee 
Co.  v.  Wheelock,  224  111.  194.  79  NE 
652  [aff  127  111.  A.  500];  West  Chi- 
cago St.  R  Co.  v.  Johnson,  180  111. 
286,  54  NE  834  [aff  77  111.  A.  142]; 
Chicago,  etc.,  R.  Co.  v.  Lewis,  145  111. 
67,  33  NE  960;  Toledo,  etc.,  R  Co.  v. 
Baddeley,  54«I11.  19,  S  AmR  71  (hold- 
ing that  an  Instruction  that  defend- 
ant should  have  exercised  extraordi- 
nary care  is  sufficient  without  any 
explanation  of  the  phrase) ;  Maysels 
v.  Chicago  City  R.  Co.,  177  111.  A. 
584;  Chicago  City  R  Co.  v.  Foster, 
128  111.  A.  571  [aft  226  111.  288,  80 
NE  762];  Chicago  Union  Tract  Co. 
v.  Kallberg.  107  111.  A.  90;  Baltimore, 
'etc.,  R.  Co.  v.  Husklns,  183  Ind.  614, 
109  NE  764;  Wabash  River  Tract 
Co.  v.  Baker.  167  Ind.  262,  78  NE  196; 
Cronk  v.  Wabash  R  Co.,  122  Iowa 
849,  98  NW  884;  Larkln  v.  Chicago, 
etc.,  R  Co.,  118  Iowa  662.  92  NW 
891;  Donahoe  v.  Boston  Elevated  R 
Co.,  214  Mass.  70.  100  NE  1033;  Gal- 
ligan  v.  Old  Colony  St  R.  CO.,  182 
Mass.  211,  66  NE  48;  Marshall  v. 
Wabash  R.  Co..  184  Mich.  693.  151 
NW  696;  Decker  v.  Chicago,  etc,  R 
Co.,  102  Minn.  99.  112  NW  901:  Stauf- 
fer  v.  Metropolitan  St.  R  Co.,  242 
Mo.  805.  147  SW  1032;  Grace  v.  St. 
Louis  R  Co.,  156  Mo.  295,  66  SW 
1121  (holding  that  it  is  not  error  to 
Instruct  that  defendant's  employees 
were  chargeable  with  a  high  degree 
of  care,  such  as  practical  and  skillful 
railroad  men  would  have  exercised 
under  similar  clrcumstanoes,  although 
there  is  no  evidence  showing  what 
practical  and  skillful  railroad  men 
would  do  under  such  circumstances); 
Posch  v.  Southern  Electric  R.  Co.,  76 
Mo.  A.  601  (holding  that  an  instruc- 
tion Imposing  on  street  railroad  em- 
ployees such  a  degree  of  care  as 
"would  have  been  exercised  by  very 
careful  and  skillful  railroad  em- 
ployees, under  like  or  similar  cir- 
cumstances" is  not  objectionable,  as 
imposing  on  them  the  care  required 
of  steam  railroad  employees,  as  the 
phrase  "like  or  similar  circum- 
stances" expressly  limits  the  instruc- 
tion to  street  railroad  employees); 
Union  Pac.  R.  Co.  v.  Sue,  25  Nebr. 
772.  41  NW  801;  Shay  v.  Camden, 
etc.  R.  Co.,  66  N.  J.  L.  834,  49  A  547; 
Regensburg  v.  Nassau  Electric  R 
Co..  58  Apn.  Dlv.  566.  69  NTS  147; 
Leonard  v.  Brooklyn  Heights  R.  Co., 
57  App.  Div.  125,  67  NTS  985:  Hous- 
ton, etc  R  Co.  v.  Keeling,  102  Tex. 


1084     [10  C.  J.] 


CARRIERS 


[§  1474 


An  instruction  must  not  be  confusing  or  mislead-  I  ing  to  the  jury,72  and  it  must  not  be  argumenta- 


621,  120  SW  847  [cert  61  Tex.  Civ.  A. 
386,  112  SW  808];  Texas,  etc.,  R.  Co. 
v.  Miller,  79  Tex.  78,  16  SW  264,  23 
AmSR  308,  11  LRA  395;  St.  Louis 
Southwestern  R.  Co.  v.  Moore,  (Tex. 
Civ.  A.)  181  SW  378;  Missouri,  etc., 
R.  Co.  v.  Aycock,  (Tex.  Civ.  A.)  136 
SW  198;  Pecos,  etc.,  R.  Co.  v.  Trower, 
61  Tex.  Civ.  A.  63,  130  SW  688; 
Paris,  etc.,  R.  Co.  v.  Robinson,  (Tex. 
Civ.  A.)  127  SW  294;  Galveston,  etc., 
R.  Co.  v.  Fink.  44  Tex.  Ctv.  A.  544, 
99  SW  204;  St.  Louis  Southwestern 
R.  Co.  v.  Parks,  40  Tex.  Civ.  A.  480. 
90  SW  343;  Boyles  v.  Texas,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  86  SW  936:  Deni- 
son,  etc,  R.  Co.  v.  Freeman,  38  Tex. 
Civ.  A.  162,  85  SW  56;  Missouri*  etc., 
R.  Co.  -of  Texas  v.  Flood,  35  Tex.  Civ. 
A.  197,  79  SW  1106;  Missouri,  etc., 
R.  Co.  v.  Harrison,  (Tex.  Civ.  A.)  77 
SW  1036  [rev  on  other  grounds  97 
Tex.  611,  80  SW  11391  (as  to  con- 
dition of  car):  St.  Louis  Southwest- 
ern R.  Co.  v.  Byers,  (Tex.  Civ.  A.)  70 
SW  558;  Ft.  Worth,  etc.,  R.  Co.  v. 
Rogers,  24  Tex.  Civ.  A.  382,  60  SW  61; 
Houston,  etc.,  R.  Co.  v.  Greer,  22  Tex. 
Civ.  A.  5,  63  SW  58;  Missouri,  etc., 
R.  Co.  v.  Scarborough,  (Tex.  Civ.  A.) 
51  SW  356;  Galveston,  etc.,  R.  Co.  v. 
Snead.  4  Tex.  Civ.  A.  31,  23  SW  277; 
Atchison,  etc.,  R.  Co.  v.  Frier,  (Tex. 
Civ.  A.).  22  SW  6;  Fordyce  v. 
Chancey,  2  Tex.  ClVt  A.  24,  21  SW 
181;  Fordyce  v.  Withers,  1-  Tex.  Civ. 
A.  540.  20  SW  76$;  Connell  v.  Seattle, 
etc.,  R.  Co.,  47  Wash.  510.  92  P  377; 
Foster  v.  Seattle  Electric  Co.,  36 
Wash.  177,  76  P  996  (holding  that  a 
charge,  without  further  qualification, 
that  the  duty  of  the  conductor  and 
motorman  toward  the  passengers  on 
the  car  is  to  exercise  the  highest  de- 
gree of  care  consistent  with  the 
proper  discharge  of  all  their  other 
duties,  while  Incorrect,  was  not  re- 
versible error,  where  there  was  no 
evidence  to  the  effect  that  the  injury 
to  plaintiff  was  caused  by  the  fact 
that  the  conductor  or  nsbtorman  was 
engaged  in  the  performance  of  an- 
other duty,  and  therefore  could  not 
look  out  for  plaintiff);  Clukey  v. 
Seattle  Electric  Co.,  27  Wash.  70,  67 
P  379:  Cogswell  v.  West  St.,  etc.. 
Electric  R.  Co.,  6  Wash.  46,  31  P 
411.  (2)  As  to  an  alighting  pas- 
senger. Florida  R.  Co.  v.  Dorsey,  69 
Fla.  260,  62  S  963  (holding  that  there 
is  no  error  in  a  charge  that,  after 
reasonable  alighting  time  for  pas- 
sengers has  elapsed,  the  conductor 
of  a  train  should  avoid  Ml  Injury  to 
a  passenger  that  ho  "possibly  can 
when  he  knows  or  sees  that  she  Is 
about  to  suffer  some  damage");  In- 
diana Union  Tract.  Co.  v.  Smalley. 
44  Ind.  A.  172,  88  NE  867:  Citizens' 
St.  R.  Co.  v.  Shepherd,  30  Ind.  A.  193, 
66  NE  765;  Champagne  v.  Boston  El. 
R.  Co..  217  Mass.  315.  104  NE  724; 
Galveston  Electric  Co.  v.  Dickey, 
(Tex.  Civ.  A.)  138  SW  1093;  Mis- 
souri, etc.,  R.  Co.  v.  White,  22  Tex. 
Civ.  A.  424.  55  SW  593;  Missouri,  etc.. 
R.  Co.  v.  McElree,  16  Tex.  Civ.  A. 
182.  41  SW  843;  Missouri,  etc.,  R.  Co. 
v.  Russell,  8  Tex.  Civ.  A.  578.  28  SW 
1042.  (3)  As  to  the  duty  to  warn  pas- 
sengers of  danger  from  obstructions 
near  the  track.  Moers  v.  Michigan 
United  R.  Co..  158  Mich.  659,  123 
NW  602.  (4)  As  to  defendant's  duty 
in  stopping  trains  to  discharge  pas- 
sengers. Lake  Erie,  etc..  R.  Co.  v. 
Beals.  50  Ind.  A.  460,  98  NE  453. 

£b]  Instructions  held  erroneous: 
(1)  As  to  the-  duty  or  the  degree  of 
care  required  in  general.  Birming- 
ham R.,  etc.,  Co.  v.  Landrura,  153 
Ala.  192,  45  S  198.  127  AmSR  26; 
Sweet  v.  Birmingham,  R.,  etc.,  Co., 
145  Ala.  667.  39  S  767;  East  Tennes- 
see, etc.,  R.  Co.  v.  Miller,  95  Ga.  738, 
22  SE  660;  ReVves  v.  Peoria  R.  Co., 
164  111.  A.  611  (holding  that  an  In- 
struction defining  the  care  required 
of  a  carrier  of  passengers  Is  errone- 
ous which  omits  the  words  "in  view 
of  the  character  and  mode  of  convey- 
ance adopted"):  Battis  v.  Chicago, 
etc.,  R.  Co.,  124  Iowa  623,  100  NW 
543;  Cincinnati,  etc.,  R.  Co.  v.  Vivlon, 


41  SW  680,  19  KyL  687  (holding  that 
carriers  of  passengers  for  hire  are 
required  to  exercise  the  greatest  de- 
gree of  care  and  foresight,  "as  com- 
pared with  and  limited  by  the  care 
and  diligence  of  a  prudent  man  en- 

? raged  in  that  business,"  and  that  It 
s  error,  in  charging  the  jury  as  to 
the  care  required  for  the  safety  of 
a  passenger  leaving  the  train,  to 
omit  that  limitation);  Raymond  v. 
Portland  R.  Co..  100  Me.  629,  62  A 
602.  3  LRANS  94  (holding  that  an 
Instruction  stating  that  it  was  the 
duty  of  the  conductor  to  exercise 
great  care,  without  In  any  way  lim- 
iting or  defining  that  expression,  was 
erroneous);  Kelly  v.  Metropolitan  St. 
R.  Co.,  89  App.  Dlv.  159,  85  NYS 
842:  Medler  v.  Atlantic  Ave.  R.  Co., 
12  NYS  930  [aff  126  N.  Y.  669  mem, 
27  NE  854  mem];  Ft.  Worth,  etc., 
R.  Co.  v.  Spear,  (Tex.  Civ.  A.)  107 
SW  813;  Moore  v.  Northern  Texas 
Tract.  Co.,  41  Tex.  Civ.  A.  683,  95 
SW  652;  St.  Louis  Southwestern  R. 
Co.  v.  Martin,  (Tex.  Civ.  A.)  87  SW 
387;  International,  etc.,  R.  Co.  v. 
Hubbs,  37  Tex.  Civ.  A.  77,  82  SW 
1062:  Houston,  etc.,  R.  Co.  v.  Greer. 
22  Tex.  Civ.  A.  6,  53  SW  68:  Rapid 
Transit  R.  Co.  v.  Strong.   (Tex.  Cr.) 

108  SW  394;  Payne  v.  Spokane  St. 
R  Co.,  15  Wash.  522,  46  P  1054; 
Conroy  v.  Chicago,  etc.,  R.  Co.,  96 
Wis.  24-3,  70  NW  486,  38  LRA  419. 
(2)  As  requiring  too  high  a  degree 
of  care.  •  Indiana .  Union  Tract.  Co. 
v.  Bales,  68  Ind.  A.  92,  107  NE  682 
(imposing  absolute  duty  instead  of 
highest  degree  of  care);  Parker  v. 
Des  Moines  City  R  Co.,  163  Iowa 
254,  133  NW  373,  AnnCasl913E  174; 
Central  Kentucky  Tract.  Co.  v.  Chap- 
man, 130  Ky.  342,  113  SW  438;  Gard- 
ner v.  Boston  El.  R.  Co.,  204  Mass. 
213,  90  NE  634;  Carroll  v.  Boston  El. 
R.  Co.,  200  Mass.  627.  86  NE  793; 
Moore  v.  Saginaw,  etc.,  R.  Co.,  116 
Mich.  103,  72  NW  1112;  Crolly  v. 
Union  R.  Co.,  46  Misc.  417,  92  NYS 
313;  Dlnkelspiel  v.  Interborough 
Rapid  Transit  Co.,  113  NYS  187;  Lar- 
son v.  Chicago,  etc,  R.  Co.,  31  S.  D. 
512,  141  NW  363:  Missouri,  etc.,  R. 
Co.  v.  Cobb,  60  Tex.  Civ.  A.  662,  128 
SW  910;  Bryant  v.  Northern  Texas 
Tract.  Co.,  62  Tex.  Civ.  A.  600,  115 
SW  880.  (3)  As  not  Imposing  as 
great  a  duty  as  the  carrier  was  bound 
to  bear.  Union  Pac.  R.  Co.  v.  Whit- 
ney, 198  Fed.  784.  117  CCA  392  (in- 
Jury  to  postal  clerk  by  a  defect  in 
the  car);  Cavin  v.  Southern  Pac.  Co., 
136  Fed.  592.  69  CCA  366  [aff  144  Fed. 
348,  75  CCA  350];  Kirkpatrick  v. 
Metropolitan   St.   R.   Co.,   211   Mo.   687 

109  SW  682  [rev  129  Mo.  A.  524, 
107  SW  1025]-  Hartley  v.  Pecos  Val- 
ley etc.,  R.  Co.,  (Tex.  Civ.  A.)  108 
SW  1123;  Missouri,  etc.,  R.  Co.  v. 
Mitchell,  34  Tex.  Civ.  A.  394,  79  SW 
94  (holding  that  a  charge  which 
uses  the  term  "proper  care"  in  de- 
fining care  in  a  case  where  the  high- 
est degree  of  care  is  required  is  er- 
roneous); St.  Louis  Southwestern 
R.  Co.  v.  Harrison.  32  Tex.  Civ.  A. 
368,  73  SW  88.  (4)  As  to  the  duty 
to  protect  persons  lawfully  on  a 
station  platform.  Huddleston  v.  St. 
Louis,  etc..  R.  Co.,  90  Ark.  378,  119 
SW  280.  (5)  As  to  the  duty  of  fur- 
nishing a  safe  place  for  passengers 
to  alight.  Southern  R.  Co.  v.  Skln-V 
ner,  133  Ga.  33,  65  SE  134.  (6)  In- 
structions in  an  action  for  injuries 
to  a  passenger  boarding  a  moving 
train  as  to  the  time  allowed  for 
going  to  a  ticket  office,  using  the 
terms  "plenty  of  time"  and  "ample 
time,"  are  inaccurate,  "reasonable 
time"  being  all  that  Is  required. 
Southern  R.  Co.  v.  Nichols,  137  Ga. 
670,  74  SE  268.  (7)  An  instruction 
that  one  operating  a  passenger  ele- 
vator In  an  apartment  house  Is 
charged  with  the  duty  of  keeping 
the  elevator  and  the  premises  about 
it  "safe"  is  erroneous,  as  making 
him  an  insurer.  Tippecanoe  L.  &  T. 
Co.  v.  Jester,  180  Ind.  357,  101  NE 
915,   LRA1916E    721. 

Tc]     It  la   usual  to  use  the  word 
"highest"    la    Instructions     on     the 


degree  of  care  required  toward  pas- 
sengers, Instead  of  "utmost,"  and 
the  former  should  be  used,  although 
there  may  be  but  slight  difference 
in   their   meaning.      Qufnn   v.    Metro- 

Solltan   St.   R.  Co.,   218   Mo.    545,   US 
W  46. 

[d]  Applying;  oar*  required. — An 
instruction  merely  defining  the  care 
required  without  applying  it  to  the 
operation  of  the  car  In  question  is 
not  erroneous  as  going  beyond  the 
specific  charge  of  negligence  and  au- 
thorizing a  recovery  for  any  negli- 
gence of  defendant.  Norrls  v.  Met- 
ropolitan St.  R.  Co.,  156  Mo.  A.  201. 
137  SW  77. 

[ej  language  of  statute. — (l)An 
instruction  substantially  in  the  lan- 
guage of  a  statute  defining  the  rare 
required  of  a  carrier  and  its  conse- 
quent liability  Is  not  erroneous. 
Louisville,  etc.,  R.  Co.  v.  Croxton,  (1 
Fla.  223,  58  S  369;  Ramsey  v.  Mc- 
Kay, 44  Okl.  774.  146  P  210.  <2) 
But  It  Is  error  to  charge  that  car- 
riers must  treat  their  passengers  re- 
spectfully and  protect  them  so  far 
as  they  reasonably  can  from  injury 
and  insult  on  the  part  of  their  em- 
ployees, where  the  statute  expressly 
makes  It  the  duty  of  a  carrier  of 
passengers  to  use  extraordinary  dili- 
gence on  behalf  of  itself  and  its 
agents  to  protect  the  lives  and  per- 
sons of  its  passengers.  Mason  v. 
Nashville,  etc.,  R.  Co.,  186  Ga.  741. 
70  SE  225.  Z}  LRANS  ,280.  <3)  In 
an  action  by  a  passenger  Injured  by 
being  compelled  to  remain  in  an  un- 
warmed  station,  an  instruction  based 
on  a  statute  requiring  carriers  to 
keep  passenger  stations  warmed  for 
at  least  one  hour  before  and  after 
the  departure  of  trains,  which  does 
not  contain  the  limitation  of  the 
statute,  is  erroneous.  International, 
etc.,  R,  Co.  v.  Doolan,  56  Tex.  Civ. 
A.    503,    120    SW    1118. 


[f]     Willful     act    of 
The 


Where  the  accident  was  the  result 
of  a  willful  criminal  trespass  of  a 
stranger,  for  which  the  carrier  was 
not  responsible,  it  is  not  reversible 
error  for  the  trial  court  to  fail  to 
emphasize  and  reiterate  the  rule  that 
the  company  was  bound  to  use  the 
highest  degree  of  care,  skill,  and 
prudence  that  was  humanly  possible. 
Fredericks  v.  Northern  Cent.  R.  Co.. 
157  Pa.  St.  103,  27  A  689.  22  LRA 
306. 

[g]  Gross  negligence. — In  an  ac- 
tion for  Injury  to  a  street  car  pas- 
senger, an  instruction  that  gross 
negligence  is  that  which  evinces  a 
reckless  disregard  of  or  indifference 
to  the  safety  of  others  is  favorable 
to  the  street  railroad  company,  as 
"gross  negligence"  is  the  absence  of 
slight  care.  Lexington  R.  Co.  v. 
Johnson.    139    Ky.    323.    122    SW    8J0. 

[h]  Failure  to  distlngnlsn  be- 
tween duty  and  oar*  In  performance 
of  duty. — An  instruction  as  to  the 
duty  of  defendant's  employees  to 
know  that  plaintiff,  a  passenger,  was 
alighting  before  they  signaled  the 
train  to  start  was  erroneous  for  not 
distinguishing  between  the  duty  to 
do  a  certain  thing  and  the  care  nec- 
essary In  the  performance  of  such 
duty.  Southern  R.  Co.  v.  Ellis,  52 
Ind.   A.    34,   101    NE   105. 

72.     See  cases  infra  this  note. 

[a]  Instructions  held  not  mis- 
leading: (1)  In  general.  Bonneau  v. 
North  Shore  R.  Co..  152  Cal.  406.  93 
P  106.  126  AmSR  68;  McClelland  v. 
Burns,  6  Colo.  390;  Southern  Ft.  Co. 
v.  Wallis,  133  Ga.  553.  66  SE  370,  30 
LRANS  401,  18  AnnCas  67;  Western, 
etc.,  R.  Co.  v.  Burnham,  123  Ga.  28.50 
SE  984:  Jackson  v.  Georgia  R.,  etc., 
Co.,  7  Ga.  A.  644,  67  SE  898;  Chicago 
City  R.  Co.  v.  Smith,  226  111.  178.  89 
NB  716  Caff  124  111.  A.  627];  Chicago 
Union  Tract.  Co.  v.  Lowenrosen.  211 
111.  606.  78  NE  813  [aff  125  111.  A 
194];  Fisher  v.  Chicago  City  R.  Co.. 
189  111.  A.  492;  Ferrier  v.  Chicago  R. 
Co.,  185  111.  A.  326;  Indiana  Union 
Tract.  Co.  v.  Maher.  176  Ind.  289.  95 
NE  1012.  AnnCasl914A  994;  Ten* 
Haute  Tract.,   etc.,   Co.   v.   Payne,  45 
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tive,™  and  it  also  must  not  be  abstract,"  or  eon-  r  ology    in    instructions,    such    as    are    not    calcu- 
flioting,  inconsistent,  or  contradictory."  |  lated    to    mislead    the    jury    or   to   prejudice    the 

Harmless  error.    Mere  errors  of  form  or  phrase- 


Ind.  A.  1S2,  89  NE  413:  Chicago,  etc.. 
R.  Co.  v.  Grimm.  25  Ind.  A.  494,  57 
NE  (40;  Dleckmann  v.  Chicago,  etc.. 
R.  Co..  163  Iowa  13,  144  NW  587; 
Hoffman  v.  Cedar  Rapids,  etc.,  R.  Co.. 
157  Iowa  655.  139  NW  65,  AnnCas 
1915C  905;  Johnston  v.  Cedar  Rap- 
ids, etc..  R.  Co.,  141  Iowa  114,  119 
NW  286;  Louisville,  etc..  R.  Co.  v. 
Ashley.  169  Ky.  330.  183  8W  921. 
LRA1916E  763;  Chesapeake,  eta.  K. 
Co.  v.  Meyer,  (Ky.)  119  8W  1»3; 
Lockwood  v.  Ronton  El.  R  Co..  200 
Mass.  587,  86  NE  854.  22  LRANS 
488;  Comerford  v.  New  York,  etc., 
R.  Co..  181  Mass.  628,  63  NE 
936;  Marshall  v.  Wabash  R.  Co., 
184  Mich.  593,  151  NW  696;  Price 
v.  Metropolitan  St.  R.  Co.,  220  Mo. 
435.  119  SW  932,  132  AmSR  588; 
Joyce  v.  Metropolitan  St.  R.  Co.,  219 
Mo.  344,  118  8W  21;  Logan  v.  Metro- 

golltan  St.  R.  Co.,  183  Mo.  582,  82 
W  126:  Klutts  v.  St.  Louis,  etc.,  R. 
Co.,  76  Mo.  642;  Davis  v.  Metropoli- 
tan St.  R.  Co.,  (Mo.  A.)  177  SW 
1097;  Roark  v.  Missouri  Pac.  R.  Co., 
163  Mo.  A.  706,  147  SW  499;  Spauld- 
lng  v.  Metropolitan  St.  R.  Co.,  129 
Mo.  A.  607,  107  SW  1049;  Union  Pac. 
R.  Co.  v.  Sue,  25  Nebr.  772.  41  NW 
801;  Lyle  v  Manhattan  R.  Co.,  S 
Sllv.  Sup.  275,  6  NTS  325  [aft  127 
N.  T.  668  mem,  28  NE  254  mem]; 
Colegrove  v.  New  Tork,  etc.,  R.  Co., 
IS  N.  Y.  Super.  382  [rev  on  other 
grounds  20  N.  Y.  492,  75  AmD  4181; 
Barnes  v.  Southern  R.  Co.,  168  N.  C. 
667.  84  SB  1030;  St.  Louis  South- 
western R.  Co.  v.  Farris,  (Tex.  Civ. 
A.)  166  SW  463;  Missouri,  etc.,  R. 
Co.  v.  Pitkin,  (Tex.  Civ.  A.)  158  SW 
1036;  St  Louis  Southwestern  R. 
Co.  v.  Little,  (Tex.  Civ.  A.)  157  SW 
1185;  Texas,  etc..  R.  Co.  v.  Marshall. 
(Tex.  Civ.  A.)  140  SW  608:  Texas, 
etc.,  Jt.  Co.  v.  Boleman,  (Tex.  Civ. 
A.)  m  SW  805;  St.  Louis  South- 
western R.  Co.  v.  Cunningham,  48 
Tex.  Civ.  A.  1,  106  SW  407  (as  to 
person  accompanying-  passenger); 
Houston,  etc.,  R.  Co.  v.  Wilkins,  (Tex. 
Civ.  A.)  98  SW  202;  St.  Louis  South- 
western R.  Co.  v.  Haney,  (Tex.  Civ. 
A.)  94  SW  386;  Harklns  v.  Seattle 
Electric  Co..  58  Wash.  184.  101  P 
836;  Cogswell  v.  West  St.,  etc..  Elec- 
tric R.  Co.,  5  Wash.  46,  81  P  411.  (2) 
As  to  injury  to  an  alighting  passen- 

fer.     Toledo,  etc,  R.  Co.  v.  Baddeley, 
4   111.   19.   5  AmR  71;  Fieldstack  v. 
Chicago  City   R.   Co.,   184    111.  A.    75; 
Chicago,   etc.    R.    Co.    v.    Byrum,    48 
III.    A.    41    raff    153    111.    131,    38    NE 
578];     Indiana    Union    Tract.    Co.    v. 
Smalley,  44   Ind.  A.  172,  88  NE  867; 
Vultee    v.    Saginaw-Bay   City  R.   Co., 
186  Mich.  623,  152  NW  980;  Hastings 
v.     Boland,    136    Mich.    240,    98    NW 
1017;    Brown   v.   Metropolitan  St   R. 
Co..     161     Mo.    A.    236,    143    SW    561; 
Brown  v.  Atlantic  Coast  Line  R.  Co., 
87   S.   C.  314,   69   SE  510-   Southworth 
v.    Pecos,  etc.,  R.  Co..    (Tex.  Civ.  A.) 
118     SW    861;    Dallas   Cons.    Electric 
St.    R.   Co.   v.   Chape,    (Tex.   Civ.  A.) 
118    SW  783;   Northern   Texas  Tract 
Co.    v.   Danforth.  53  Tex.  Civ.  A.  419. 
118   SW  147;  Ramble  v.  San  Antonio, 
etc.,   R.  Co.,  46  Tex.  Civ.  A.  1022,  100 
SW    1022;    Mcllwalne   v.    Tacoma   R., 
etc..    Co.,    72   Wash.    184.    129    P  1093. 
(S)     As    to    the    duty    of    defendant 
carrier    to    stop    its    train    so    that 
plaintiff    could    alight    on    the    plat- 
form.      St.    Louis,    etc.,    R.    Co.    v. 
Briggs,  87  Ark.  581,  113  SW  644.     (4) 
As    to    injury   to  boarding  passenger. 
Kormiller    v.    Detroit   United    R.    Co., 
164    Mich.  653,  130  NW  347;  Interna- 
tional,  etc.,  R.  Co.   v.  Kruger,   (Tex. 
Civ.    A.)    163    SW   677;    International, 
etc..  R.  Co.  v.  Anchonda,  33  Tex.  Civ. 
A.    24.   75  SW  567.      (5)  As  to  assault 
by  an   employee.  Johnson  v.  Washing- 
ton   "Water  Power  Co.,  62  Wash.  619, 
114     P    453.      (6)    As    to   Injury   by   a 
fellow    passenger.      Norfolk,   etc.,   R. 
Co.    v.    BIrchfleld,   105  Va.   809,  64   SE 
879. 

[b]  .  Instructions  held  misleading: 
CI)  In  general.  Louisville,  etc.,  R. 
Co.    v.   Seale.  172  Ala.  480,  65  S  237; 


Birmingham  R.,  etc..  Co.  v.  Oirod,  164 
Ala.  10,  61  S  242,  137  AmSR  17;  Louis- 
ville, etc.,  R.  Co.  v.  Church,  155  Ala. 
329,  46  S  457,  130  AmSR  29;  Southern 
R.  Co.  v.  Cunningham,  152  Ala.  147, 
44  S  668;  Montgomery  St.  R.  Co.  v. 
Lewis,  148  Ala.  134,  41  S  736;  North 
Alabama  Tract.  Co.  v.  Daniel,  3  Ala. 
A.  428,  57  S  120;  Midland  Valley  R.  Co. 
v.  Hamilton,  84  Ark.  81.  104  SW  640; 
Little  Rock,  etc.,  R.  Co.  v.  Cave- 
nesse,  48  Ark.  106,  2  SW  505; 
Wrightsville,  etc.,  R.  Co.  v.  Joiner, 
136  Oa.  149.  71  SE  126;  Central  R. 
Co.  v.  Thompson,  76  Ga.  770;  Mc- 
Mahon  v.  Chicago  City  R.  Co..  239 
111.  334.  88  NE  223  [aft  143  111.  A. 
608]:  Frank  Parmelee  Co.  v.  Whee- 
lock,  224  111.  194.  79  NE  652  [aft  127 
111.  A.  5001;  Sass  v.  Chicago  City  R. 
Co.,  182  111.  A.  364;  Chicago  City  R. 
Co.  v.  Schmidt,  117  111.  A.  213  [aft 
217  111.  396.  75  NE  3831;  Harvey  v. 
Chicago,  etc.,  R.  Co.,  11*  111.  A.  507 
[aft  221  111.  242,  77  NE  669J;  Battis 
v.  Chicago,  etc.,  R.  Co.,  124  Iowa  623, 
100  NW  543:  Chicago,  etc.,  R.  Co.  v. 
Ralston.  77  Kan.  196.  93  P  692  (pas- 
senger on  freight  train);  Yancy  v. 
Boston  El.  R.  Co-  205  Mass.  162,  91 
NE  202,  137  AmSR  431.  26  LRANS 
1217:  Lindenbaum  v.  New  York,  etc., 
R.  Co.,  197  Mass.  814,  84  NE  129; 
Moore  v.  Saginaw,  etc.,  R.  Co.,  116 
Mich.  103,  72  NW  1112;  Illinois  Cent. 
R.  Co.  v.  Minor.  69  Miss.  710,  11  S 
101,  16  LRA  627:  Northam  v.  United 
R.  Co..  (Mo.)  176  SW  227:  Benjamin 
v.  Metropolitan  St  R.  Co..  246  Mo. 
598,  161  SW  91;  Wlllmott  v.  Corri- 
gan  Cons.  St.  R.  Co.,  106  Mo.  636,  16 
SW  500,  17  SW  490;  Wolven  v. 
Springfield  Tract.  Co.,  143  Mo.  A.  643, 
128  SW  612;  Hunt  v.  Metropolitan 
St  R.  Co..  126  Mo.  A.  79,  103  SW 
1088-  Hinsler  v.  Stix,  113  Mo.  A.  162, 
88  SW  108  (elevator  case);  Daggett 
v.  North  Jersey  St.  R.  Co.,  75  N.  J.  L. 
630,  68  A  179;  International,  etc..  R. 
Co.  v.  Underwood.  64  Tex.  463;  Mis- 
souri, etc,  R.  Co.  v.  Middleton.  (Tex. 
Civ.  A)  172  SW  1114;  Missouri,  etc., 
R.  Co.  v.  Cook,  (Tex.  Civ,  A)  166 
SW  453  (as  to  duty  to'  keep  depot 
warm);  Missouri,  etc.,  R.  Co.  v.  Max- 
well, (Tex.  Civ.  AJ  130  SW  722; 
Galveston  Electric  Co.  v.  Dickey,  59 
Tex.  Civ.  A  472.  126  SW  332;  Texas, 
etc..  R.  Co.  v.  Mosley,  (Tex.  Civ.  A) 
124  SW  485;  International,  etc.,  R. 
Co.  v.  Doolan,  56  Tex.  Ctv.  A.  503, 
120  SW  1118  (as  to  keeping  the  sta- 
tion warm);  Hardin  v.  Ft.  Worth, 
etc,  R.  Co..  (Tex.  Civ.  A)  100  SW 
995;  International,  etc.,  R.  Co.  v. 
Hubbs,  37  Tex.  Civ.  A.  77.  82  SW 
1062;  Houston  Electric  Co.  v.  Nelson, 
34  Tex.  Civ.  A.  72,  77  SW  978;  Texas 
Midland  R.  Co.  v.  Little,  (Tex.  Civ. 
A.)  77  SW  958  (unwarmed  depot); 
Missouri,  etc.,  R.  Co.  v.  Hay.  28 
Tex.  Civ.  A  318,  67  SW  171;  Texas, 
etc,  R.  Co.  v.  Reich,  16  Tex.  Civ.  A. 
13.  38  SW  257;  Texas,  etc..  R.  Co.  v. 
Woods.  8  Tex.  Civ.  A  462.  28  SW 
416;  Norfolk-Southern  R.  Co.  v. 
Tomllnson,  116  Va.  153,  81  SE  89; 
Layne  v.  Chesapeake,  etc.,  R.  Co.,  66 
W.  Va.  607,  67  SE  1103;  Zimmer  v. 
Fox  River  Valley  Electric  R.  Co., 
118  Wis.  614,  96  NW  957.  (2)  In  an 
action  for  assault  by  an  employee. 
Beyer  v.  Birmingham  R.,  etc..  Co.. 
186  Ala.  56.  64  S  609:  Wabash,  etc., 
R.  Co.  v.  Rector,  104  111.  296.  (3) 
In  an  action  for  Injury  to  a  passen- 
ger incurred  while  boarding  or  en- 
tering a  car  or  train.  Birmingham 
R.,  etc.,  Co.  v.  Hawkins,  153  Ala.  86, 
44  S  983,  16  LRANS  1077;  St.  Louis, 
etc.,  R.  Co.  v.  Williams.  117  Ark. 
329,  175  SW  411;  Larson  v.  Chicago, 
etc,  R.  Co.,  31  S.  D.  512.  141  NW 
363  (attempt  to  board  a  moving  train); 
Osborne  v.  Texas  Tract.  Co..  (Tex. 
Civ.  A.)  134  SW  816;  St.  Louis  South- 
western R.  Co.  v.  Anderson,  59  Tex. 
Civ.  A.  300,  125  SW  628;  Deshoy  v. 
Milwaukee  Electric  R.,  etc.,  Co..  110 
Wis.  412.  85  NW  973.  (4)  In  an  ac- 
tion for  injury  to  an  alighting  pas- 
senger. Birmingham  R.I  etc..  Co.  v. 
Landrum,  153  Ala.  192,  45  S  198,  127 


AmSR  26  (struck  by  another  ear)' 
Mobile  Light,  etc..  Co.  v.  Walsh.  14fc 
Ala.  295,  40  S  560;  (stopping  the  car 
at  an  unsafe  place):  City.  etc..  R.  Co. 
v.  Svedborg.  20  App.  (D.  C.)  543  [aft 
194  U.  S.  201,  24  SCt  656.  48  L.  ed. 
935];  Georgia,  etc..  R.  Co.  V.  Thigpen. 
1-11  Ga.  90,  80  SE  626:  Central  of 
Georgia  R.  Co.  v.  Brown.  138  Ga. 
107,  VI  SE  839  (as  to  a  safe  place 
to  alight);  Louisville,  etc..  Tract.  Co. 
v.  Korbe.  175  Ind.  460,  93  NE  6.  94 
NE  768  [rev  (A.)  90  NE  483];  Louis- 
ville, etc.,  R.  Co.  v.  Eakins.  103  Ky. 
465,  45  SW  529.  46  SW  496.  47  SW 
872,  20  KyL  73C.  933;  Mabry  v.  Bos- 
ton Elevated  R.  Co..  214  Mass.  463, 
102  NE  309  (alighting  from  moving 
oar) ;  McDonald  v.  City  Electric  Co.. 
137  Mich.  392.  100  NW  592;  Hurley 
v.  Metropolitan  St.  R.  Co.,  120  Mo.  A. 
262.  96  SW  714;  Corum  v.  Metropoli- 
tan St.  R.  Co.,  113  Mo.  A.  631,  88  SW 
143;  Deming  v.  Chicago,  etc..  R.  Co., 
SO  Mo.  A.  152;  Buck  v.  Manhattan  R. 
Co..  15  Daly  276,  6  NYS  524;  Mis- 
souri, etc.,  R.  Co.  v.  Dunbar.  49  Tex. 
Civ.  A.  12.  108  SW  500;  Martin  v. 
St.  Louis  Southwestern  R.  Co.,  (Tex. 
Civ.  A.)  56  SW  1011;  Rapid  Transit 
R.  Co.  v.  Strong.  (Tex.  Cr.)  108  SW 
394.  (5)  As  to  the  condition  of  the 
ear  platform.  Baltimore,  etc.,  R.  Co. 
v.  Trader,  106  Md.  635.  68  A  12 
(snow  and  ice  on  the  platform).  (6) 
In  an  action  for  injuries  caused  by 
fellow  passengers.  Baltimore,  etc., 
R.  Co.  v.  Rudy,  118  Md.  42.  84  A  241; 
Twichell  v.  Pecos,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  131  SW,  243.  (7)  In  an  ac- 
tion for  injury  to  an  elevator  pas- 
senger. Masonic  Fraternity  Temple 
Assoc,  v.  Collins,  210  111.  482.  71  NE 
396  [aff  110  111.  A.  504];  Klein  v. 
Fraser.  169  App.  Div.  812.  155  NYS 
848.  (8)  As  to  damages.  Citizens' 
Pass.  R.  Co.  v.  Pank.  7  Kv.  Op.  663. 
Presumptions  and  burden  of  proof 
see  Infra  §  1479. 

73.  Birmingham  R.,  etc.,  Co.  v. 
King,  149  Ala.  504,  42  S  612.  See  also 
Birmingham  R.,  etc..  Co,  v.  Mason, 
144  Ala.  387.  39  S  590,-6  AnnCas  929 
(holding,  however,  that  it  does  not 
follow  that  the  giving  of  such  a 
charge  constitutes  reversible  error). 
See  generally  Trial    [38   Cvc  1600]. 

74.  St.  Louis,  etc.,  R.  Co.  v. 
Woods.  96  Ark.  311.  131  SW  869.  33 
LRANS  855;  Plummer  v.  Boston  El. 
R.  Co.,  198  Mass.  499,  84  NE  849 
(holding  that  the  Instruction  In  ques- 
tion should  not  be  taken  abstractly); 
Illinois  Cent.  R.  Co.  v.  Minor,  69 
Miss.  710,  11  S  101,  16  LRA  627.  See 
also  Birmingham  R.,  etc.,  Co.  v.  Ma- 
son, 144  Ala.  387,  39  S  590,  6  AnnCas 
929  (holding,  however,  that  the  ab- 
stractness  of  a  charge  stating  a  cor- 
rect proposition  of  law  is  not  fatal). 

76.  U.  S. — Cavin  v.  Southern  Pac. 
Co.,  136  Fed.  692.  69  CCA  366  [aft 
144  Fed.  348,  75  CCA  350]. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Trader,   106  Md.    635.   68  A  12. 

Mo. — Graefe  v.  St.  Louis  Transit 
Co..    224    Mo.    232,    123    SW    835. 

N.  Y. — Stern  v.  Westchester  Elec- 
tric R.  Co..  99  App.  Div.  491,  90  NYS 
870. 

Tex. — Parvln  v.  International,  etc., 
R.  Co..  (Cl».  A.)  54  SW  638  (held 
contradictory  as  to  the  degree  of  care 
required);  Missouri,  etc.,  R.  Co.  v. 
Brown,    (Civ.  A.)   39  SW   326. 

See  generally  Trial    [38  Cyc   1604]. 

[a]  Instructions  held  not  conflict- 
ing, Inconsistent,  cr  contradictory. — 
St.  Louis,  etc.,  R.  Co.  v.  Wright,  105 
Ark.  269.  150  SW  706;  Roberts  v. 
Sierra  R.  Co.,  14  Cal.  A.  180,  111  P 
519.  527;  Wiggln  v.  Ayres,  2  Cal.  Un- 
rep.  Cas.  184;  Chicago  City  R.  Co.  v. 
Carroll,  206  111.  318,  68  NE  1087  [aft 
102  111.  A.  202];  Indianapolis  St.  R. 
Co.  v.  Hoekett.  159  Ind.  677,  66  NE 
39;  Hoffman  v.  Cedar  Rapids,  etc..  R. 
Co.,  157  Iowa  655,  139  NW  165.  Ann 
Casl915C  905:  Devine  v.  Chicago,  etc., 
R.  Co..  100  Iowa  692.  69  NW  1042: 
Bolton  v.  Missouri  Pac.  R.  Co.,  17? 
Mo.  92.  72  SW  530;  Fenry  v.  Metro- 
politan St^C^flf^g  ~ 
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rights  of  the  other  party,  are  immaterial,  and  do 
not  constitute  reversible  error.78  And  although  an 
instruction  is  erroneous  as  an  abstract  proposition, 
if  when  construed  with  reference  to  the  pleadings 
and  evidences  it  is  free  from  error,  it  is  a  harmless 


error." 

452;  Brod  v.  St.  Louis  Transit  Co., 
115  Mo.  A.  202.  91  SW  993;  Maguire 
v.  St.  Louis  Transit  Co.,  103  Mo.  A. 
459,  78  SW  838  (holding-  that  an  In- 
struction declaring-  It  negligence, 
after  stopping  a  street  car  to  let  on 
a  passenger,  to  start  It  before  he  had 
a  reasonable  time  "to  get  upon  said 
car  and  to  a  place  of  safety  therein," 
was  proper,  and  was  not  Inconsistent 
with  an  Instruction  stating  the  duty 
to  hold  the  cars  stationary  a  reason- 
able time  to  enable  persons  "safely 
to  board  such  cars");  Gulf,  etc.,  R. 
Co.  v.  Farmer,  (Tex.  Civ.  A.)  108 
SW  729;  Wickham  v.  Leftwich.  112 
Va.  225,  70  SB  603. 

76.  Ala. — Southern  R.  Co.  v.  Bur- 
gess, 143  Ala.  864,  42  S  35. 

Ark. — Missouri,  etc.,  R.  Co.  v. 
Daniels,  98  Ark.  352.  136  SW  661;  St. 
Louis,  etc.,  R.  Co.  v.  Price,  83  Ark. 
437,  104   SW  157. 

Cal. — Fisher  v.  Southern  Pac.  R. 
Co.,  89  Cal.  399.  26  P  894. 

Ga. — Seaboard  Air-Line  R.  Co.  v. 
Bradley,  125  Ga.  193,  64  SB  69,  114 
AmSR  199;  Central  of  Georgia  R. 
Co.  v.  Johnston,  106  Ga.  180,  32  SB 
78;  Central  R.  Co.  v.  Thompson,  76 
Ga.  770. 

111. — Chicago  City  R.  Co.  v.  Smith, 
226  111.  178.  80  NE  716  [aff  124  111. 
A.  6271;  Chicago,  etc.,  R.  Co.  v.  Dick- 
son, 143  111.  368,  32  NE  380:  East  St. 
Louis  R.  Co.  v.  Gray,  135  111.  A.  642. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Smalley,  44  Ind.  A.  172,  88  NE  867. 

Ky. — Wilder  v.  Louisville  R.  Co., 
167  Ky.  17,  162  SW  557;  Louisville 
R.  Co.  v.  Wellington.  137  Ky.  719, 
126  SW  370,  128  SW  1077;  Louisville, 
etc.,  R.  Co.  v.  Popp,  96  Ky.  99,  27 
SW  992,  16  KyL  369. 

Mo. — Loftus  v.  Metropolitan  St.  R. 
Co..  220  Mo.  470,  119  SW  942:  Peck 
V.  St.  Louis  Transit  Co.,  178  Mo.  617, 
77  SW  736;  Jackson  v.  Grand  Ave- 
nue R.  Co.,  118  Mo.  199,  24  SW  192: 
Furnish  v.  Missouri  Pac.  R.  Co.,  102 
Mo.  438,  13  SW  1044,  22  AmSR  781; 
Ridenhour  v.  Kansas  City  Cable  K. 
Co.,  102  Mo.  270,  18  SW  889,  14  SW 
760;  Davis  v.  Metropolitan  St.  R  Co., 
(A.)  177  SW  -1097;  Green  v.  Metro- 
politan St.  R.  Co.,  122  Mo.  A.  647, 
99  SW  28;  Barr  v.  St.  Louis,  etc.,  R. 
Co.,  114  Mo.  A.  426,  90  SW  107;  Aston 
v.  St.  Louis  Transit  Co.,  106  Mo.  A. 
226,  79  SW  999;  Elkenberry  v.  St. 
Louis  Transit  Co.,  108  Mo.  A.  442, 
80  SW  360;  Maxey  v.  Metropolitan 
St.  R.  Co.,  96  Mo.  A.  803,  68  SW  1068. 

N.  J. — Gellatty  v.  New  Jersey  Cent. 
R.  Co.,  86  N.  J.  L.   416,  92  A  279. 

Tex. — Gallagher  v.  Bowie,  66  Tex. 
265,  17  SW  407;  Texas,  etc.,  R.  Co.  v. 
Boleman.  (Civ.  A.)  112  SW  806;  St. 
Louis  Southwestern  R.  Co.  v.  Haynes, 
(Civ.  A.)  86  SW  934;  Texas,  etc.,  R. 
Co.  v.  Adams,  32  Tex.  Civ.  A.  112, 
72  SW  81;  Central  Texas,  etc.,  R. 
Co.  v.  Hoard,  (Civ.  A.)  49  SW  142; 
Missouri,  etc.,  R.  Co.  v.  Miller,  15 
Tex.  Civ.  A.  428,  39  SW  683. 

Utah. — Mathis  v.  Southern  Pac' 
Co.,  31  Utah  607.  88  P  668. 

See  generally  Trial  [38  Cyc  1809]. 

[a]  Illustrations.— (1)  The  ex- 
pression "a  high  degree  of  care"  Is 
not  the  legal  equivalent  of  reason- 
able care,  and  an  instruction  that  the 
former  must  be  exercised,  when  the 
-duty  of  defendant  was  to  use  the 
latter,  is  technical  error  which  is, 
however,  harmless  in  a  case  of  the 
handling  of  violent  explosives,  where 
reasonable  care  is  necessarily  a  high 
•degree  of  care.  Gellatty  v.  New  Jer- 
sey Cent.  R.  Co..  86  N.  J.  L.  416,  92 
A  279.  (2)  The  use  of  the  word 
"ample"  Instead  of  the  word  "suffi- 
cient," in  an  instruction  as  to  the 
length  of  time  that  a  train  should 
atop  at  a  station.  In  order  to  permit 
passengers  to  alight,  is  not  reversl- 


Instructions  as  a  whole.  To  be  sufficient,  an  in 
struction  should  be  complete  in  itself;  bat  the 
charge  is  to  be  considered  as  a  whole,  and  the  fact 
that  one  part  of  it,  considered  separately,  might 
be  open  to  objection  ordinarily  does  not  vitiate  it, 
if  it  is  correct  in  its  -entirety.       But  an  erroneous 


ble  error,  although  the  word  "suffi- 
cient" is  more  appropriate.  St.  Louis 
Southwestern  R.  Co.  v.  Haynes,  (Tex. 
Civ.  A.)  86  SW  984.  (3)  An  Instruc- 
tion, in  an  action  for  damages  for 
Injuries  received  while  attempting  to 
board  a  car,  that  If,  while  plaintiff 
was  boarding  a  car,  defendant's 
motorman  started  the  car,  so  as  to 
drag  plaintiff  from  the  platform 
from  which  defendant  was  accus- 
tomed to  receive  passengers,  thereby 
Injuring  him,  plaintiff  was  entitled 
to  recover,  required  the  jury  to  find 
facts  constituting  negligence,  and  the 
omission  of  the  word  "negligence" 
was  not  erroneous.  Barr  v.  St 
Louis,  etc.,  R.  Co.,  114  Mo.  A.  425,  90 
SW  107.     (4)  Where  a  street  car  com- 

?>any  was  entitled  to  an  Instruction 
hat  it  was  not  guilty  of  negli- 
gence unless  a  car  had  "stopped" 
when  a  passenger  attempted  to 
alight,  the  use  of  the  term  "stopped 
still"  was  no  abuse  of  the  right. 
Peck  v.  St.  Louis  Transit  Co.,  178 
Mo.  617,  77  SW  736. 

77.  Tri-City  -R.  Co.  v.  Wlden- 
hoeft.  118  111.  A.  581;  Buck  v.  Man- 
hattan R.  Co..  15  Daly  276,  6  NTS 
524.  See  generally  Trial  [88  Cyc 
17771. 

[a]  An  amission  In  an  instruction 
Is  harmless  where  the  proof  shows  a 
clear  case  of  liability  against  de- 
fendant. Tri-City  R.  Co.  v.  Wleden- 
hoeft,  118  111.  A.  581. 

78.  U.  S.— Central  Vermont  R.  Co. 
v.  Cauble.  228  Fed.  876,  143  CCA  274; 
Southern  Pac.  Co.  v.  Schuyler,  135 
Fed.  1015,  68  CCA  409  (as  to  care  re- 
quired   in    regard    to    condition    of 

♦  y»n  A\r  ft  \ 

Ark.— St.  Louis,  etc.,  R.  Co.  v.  Lea- 
mons,  82  Ark.  604.  102  SW  863;  Choc- 
taw, etc.,  R.  Co.  v.  Hlckey,  81  Ark. 
579,  99  SW  839;  St.  Louis,  etc.,  R. 
Co.  v.  Cleere.  76  Ark.  377,  88  SW 
995;  Barrlnger  v.  St.  Louis,  etc.,  R 
Co.,  73  Ark.  648.  85  SW  94,  87  SW 
814;  St.  Louis,  etc.,  R.  Co.  v.  Black- 
burn, 15  SW  469;  Eureka  Springs  R. 
Co.  v.  Timmons,  61  Ark.  46l),  11  SW 
690. 

Cal. — Cody  v.  Market  St.  R.  Co., 
148  Cal.  90.  82  P  666;  Roberts  v. 
Sierra  R.  Co..  14  Cal.  A.  180.  Ill  P 
619.  627;  French  v.  Pacific  Electric 
R.  Co..  1  Cal.  A.  401,  82  P  896;  Tobln 
v.  Omnibus  Cable  Co.,  4  Cal.  Unrep. 
Cas.  214.  34  P  124. 


Co 
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Colo. — Colorado    Spring*,    etc.,    R. 
>.    v.    Marr.    26    Colo.    A.    48,    141   P 


Fla. — Florida  R.  Co.  v.  Dorsey,  E9 
Fla.  260,  52  S  968. 

Ga. — Georgia  R.,  etc.,  Co.  ▼. 
Wheeler.  141  Ga.  363.  80  SB  991; 
Central  of  Georgia  R.  Co.  v.  Brown, 
138  Ga.  107,  74  SE  839;  Georgia  R., 
etc.,  Co.  v.  Tice,  124  Ga.  469,  62  SB 
916,  4  AnnCas  200  and  note;  Georgia 
R.,  etc.,  Co.  v.  Reeves,  128  Ga.  697, 
61  SE  610;  Western,  etc.,  R.  Co.  v. 
Burnham,  123  Ga.  28,  50  SB  984; 
Macon  Cons.  St.  R.  Co.  v.  Barnes,  113 
Ga.  212,   38  SE  758. 

111. — East  St.  Louis,  etc.,  R.  Co.  v. 
Zink,  229  111.  180,  82  NE  283;  Chi- 
cago City  R.  Co.  v.  Smith,  226  111. 
178,  80  NE  716  [aff  124  111.  A.  627]; 
Masonic  Fraternity  Temple  Assoc,  v. 
Collins,  210  111.  482,  71  NE  896  [aff 
110  111.  A.  504]  (elevator  passenger): 
Chicago,  etc,  R.  Co.  v.  Lewis,  146 
111.    67.   33   NE   960. 

Ind. — Evansville,  etc.,  R.  Co.  v. 
Duncan,  28  Ind.  441,  92  AmD  322; 
Chicago,  etc.,  R.  Co.  v.  Grimm,  26 
Ind.  A.  494.   67  NE  640. 

Iowa. — Fitch  v.  Mason  City,  etc., 
Tract.  Co.,  124  Iowa  666,  100  NW  618; 
Cronk  v.  Wabash  R.  Co.,  123  Iowa 
349,  98  NW  884;  Flanagan  v.  Balti- 
more, etc.,  R.  Co.,  83  Iowa  629,  50 
NW  60. 


Ky. — South  Covington,  etc,  R.  Co. 
v.  Smith,  86  SW  970,  27  KyL  81L 

Md. — Western  Maryland  R.  Co.  ▼. 
SUte.  96  Md.   637,  53  A  969. 

Mass.— Isbell  v.  Pittsfleld  Electric 
St.  R.  Co.,  196  Mass.  296,  82  NE  3; 
Marshall  v.  Boston,  etc..  R  Co.,  195 
Mass.   284,   81   NE  195. 

Mich. — Marshall  v.  Wabash  R.  Co., 
184  Mich.  593,  161  NW  696;  Buraress 
V.  Stow*,  134  Mich.  204.  96  NW  29 
(elevator  passenger). 

Mo. — Joyce  v.  Metropolitan  St.  R. 
Co.,  219  Mo.  344,  118  SW  21:  Rear  den 
v.  St.  Louie,  etc.,  R.  Co.,  215  Mo.  106. 
114  SW  961;  Grace  v.  St  Louis  R- 
Co.,  156  Mo.  295,  56  SW  1121;  Smith 
v.  Chicago,  etc.,  R.  Co..  108  Mo.  243, 
IS  SW  971;  Owens  v.  Kansas  City, 
etc,  R.  Co.,  95  Mo.  169,  8  SW  350. 
6  AmSR  39;  Muehlhausen  v.  St 
Louis  R.  Co.,  91  Mo.  332,  2  SW  315; 
Dye  v.  Chicago,  etc.,  R  Co.,  136  Mo. 
A.  254.  115  SW  497;  Sklles  v.  St. 
Louis,  etc.,  R  Co.,  ISO  Mo.  A.  162. 
108  SW  1082;  Randolph  v.  Metro- 
politan St.  R.  Co..  126  Mo.  A.  620. 
102  SW  1085;  Nelson  v.  Metropolitan 
St.  R  Co.,  113  Mo.  A.  702.  88  SW 
1119:  Ilges  v.  St  Louis  Transit  Co.. 
102  Mo.  A.  529,  77  SW  93;  Murphy  v. 
St  Louis  Transit  Co.,  96  Mo.  A.  272. 
70  SW  169. 

N.    J. — Nirk    v.    Jersey   City,    etc, 

8t.  R.  Co..  76  N.  J.  L.  642,  68  A    15S. 

,  N.  Y. — Kay  v.   Metropolitan  St.    R. 

Co.,    29    App.    Dlv.    466,    51    NTS     724 


irev  on  other  grounds  163  N.  Y.   447. 
7    NE    751]:    McCabe    v.    Manhattan 
R  Co.,    S   Silv.   Sup.    824.   6   NYS    418. 


Compare  Gilbertson  v.  Forty-Second 
St.,  etc..  R.  Co.,  14  App.  Dlv.  294,  43 
NTS  782. 

N.  C— Ruffln  v.  Atlantic,  etc.  B. 
Co.,  142  N.  C.  120,  55  SE  86. 

Pa. — Millwood  Coal,  etc,  Co.  ▼. 
Madison,  1  Pa.  Cam.  122.  2  A  S9;  New 
York,  etc,  R  Co.  v.  Daugherty.  n 
WklyNC  437. 

S.  C. — Jernlgan  v.  Atlantic  Coast 
Line  R.  Co.,  102  S.  C.  62,  86  SB  198; 
Anderson  v.  South  Carolina,  etc.  R. 
Co.,  81  S.  C.  1.  61  SB  1096. 

Tenn. — Memphis  St.  R.  Co.  v.  Nor- 
rls,  108  Tenn.   632.  69  SW  325. 

Tex. — Conwlll  v.  Gulf,  etc..  R.  Co., 
85  Tex.  96,  19  SW  1017;  Galveston, 
etc,  R.  Co.  v.  Thornsberry,  17  SW 
621;  International,  etc,  R.  Co.  v. 
Ford.  (Civ.  A.)  118  SW  11S7;  Galves- 
ton, etc.,  R.  Co.  v.  Morrison,  46  Tex. 
Civ.  A  186.  102  SW  143;  Houston, 
etc.,  R.  Co.  v.  Easton.  44  Tex.  Civ. 
A.  96.  97  SW  833:  St  Louis  South- 
western R.  Co.  v.  Parks,  40  Tex.  Civ. 
A.  480,  90  SW  34S;  Johnson  ▼.  Gal- 
veston, etc,  R.  Co.,  27  Tex.  Civ.  A. 
616,  66  SW  906;  International,  etc,  R. 
Co.  v.  Williams.  20  Tex.  Civ.  A.  687. 
50  SW  732;  Houston,  etc.  R.  Co.  v. 
Richards,  20  Tex.  Civ.  A.  203,  49  SW 
687:  Texas,  etc,  R.  Co.  v.  Hum- 
phries, 20  Tex.  Civ.  A.  28,  48  SW 
201;  Gulf,  etc.R.  Co.  v.  Killebrew. 
(Civ.  A.)  20  SW  1005  [rev  20  SW 
1821. 

Wash. — Gllmore  v.  Seattle,  etc,  IL 
Co.,  29  Wash.   160,  69  P  748. 

Wis. — Werner  v.  Chicago,  etc,  R. 
Co.,  105  Wis.  300.  81  NW  416;  Hem- 
mlngway  v.  Chicago,  etc.,  R.  Co,  72 
Wis.  42,  37  NW  804,  7  AmSR  823. 

[a]  Thus,  an  Instruction  that  the 
undertaking  of  a  railroad  company 
is  to  carry  passengers  safety  to  their 
destination  is  not  misleading  when 
taken  in  connection  with  an  Instruc- 
tion that  the  greatest  degree  of  care 
Is  that  consistent  with  the  mode  of 
transportation,  and  not  the  utmost 
degree  of  care  of  which  the  mind  can 
conceive.  Chicago,  etc,  R.  Co.  v. 
Grimm.  25  Ind.  A.  494.  57  NE  C40. 

Construction  as  a  whole  g-eumHy 
see  Trial  [38  Cyc  17781. 

Brror   owed   by   giving'   other   ln- 


For  later  oases,  developments  and  ohana-es  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  nuuitxjr. 
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instruction  is  not  cored  by  a  subsequent  contradic- 
tory instruction,7*  unless  the  latter  makes  direct 
reference  to,  and  withdraws  or  qualifies,  the  erro- 
neous instruction  ;*°  or  by  an  instruction  which  does 
not  correct  the  fault  of  the  erroneous  instruction,81 
or  which  has  no  relation  to  it;8*  and  it  has  been 
held  that  each  instruction  must  state  the  law  cor- 
rectly as  far  as  it  goes,  and  that,  if  an  instruction 
erroneously  stating  the  law  is  given,  it  is  reversible 
error,  although  the  proper  limitations  are  stated  in 
other  instructions.88 

[4  1475]  (2)  Requests  for  Instructions.84  It  is 
error  to  refuse  a  properly  requested  instruction  on  a 
material  matter  which  is  not  sufficiently  covered  by 
other  instructions  given.85    But  a  requested  instruc-, 


tion  need  not  ordinarily  be  given  in  the  exact  lan- 
guage in  which  it  is  requested;  it  is  sufficient  if  it 
is  covered  in  substance,  and,  in  the  absence  of  a 
statute  or  rule  of  court  prohibiting  it,  the  court 
may  modify  a  defective  or  erroneous  instruction 
requested,  and  give  it  in  its  modified  form,87  pro- 
vided that,  as  modified,  the  instruction  is  not  an 
improper  statement  of  the  -law  as  applied  to  the 
facts  of  the  case.88  Where  a  requested  instruction 
contradicts  correct  and  appropriate  instructions  al- 
ready given,  it  is  error  to  give  it  without  modifica- 
tion.8* It  is  not  error  to  refuse  a  requested  instruc- 
tion on  matters  already  substantially  covered  by 
other  instructions.90  Requested  instructions  are 
also  properly  refused,  if  as  applied  to  the  facts  of 


•traotiona  generally  see  Trial  [38 
Cyc  1782]. 

-  78.  McDonald  v.  City  Electric 
Co..  1S7  Mich.  892,  100  NW  592; 
Illinois  Cent.  R.  Co.  v.  Minor,  89 
Miss.  710,  11  S  101,  IS  LRA  627; 
Missouri,  etc.,  R.  Co.  v.  Mills,  27  Tex. 
Civ.  A.  245,  65  SW  74.  See  generally 
Trial  [38  Cyc  1783  text  and  note  83]. 

80.  Missouri,  etc.,  R.  Co.  v.  Mills, 
27  Tex.  Civ.  A.  245,  65   SW  74. 

81.  Abney  v.  Indiana  Union  Tract. 
Co.,   41   Ind.  A  53,  83  NE  387. 

83.  "Wagner  v.  Atlantic  Coast  Line 
R.  Co.,  147  N.  C.  315,  61  SB  171,  19 
LRANS    1028. 

83.  Rabner  v.  Chicago  City  R.  Co., 
233  111.  169,  84  NE  201  [rev  133  111. 
A.  628].  See  generally  Trial  [88 
Cyc   1782   text  and  note  811. 

84.  Bequests  for  instructions 
g-eneraUy  see  Trial  [28  Cyo  1690]. 

85.  VT.  S. — St.  Louis  Transit  Co. 
v.  Thompson,  137  Fed.  713,  70  CCA 
405. 

Ala. — Alabama  City,  etc.,  R.  Co.  v. 
Bullard,  157  Ala.  618,  47  S  578. 

Ga. — Southern  R.  Co.  v.  Nappler, 
138  Ga,  31,  74  SE  778;  Georgia  South- 
ern, etc.,  R.  Co.  v.  Overstreet,  17  Ga. 
'  A.    629,    87    SE   909. 

111.— North  Chicago  St.  R.  Co.  v. 
Palkey,  203  111.  225,  67  NE  798; 
Schroeder  v.  East  St.  Louis,  etc..  R. 
Co..  186  111.  A.  582;  Gannon  v.  Chi- 
cago R.  Co.,  185  111.  A.  124;  Chicago 
City  R.  Co.  v.  Flynn.  131  111.  A.  602; 
Chicago,  etc,  R.  Co.  v.  Stonecipher, 
90   111.  A.   511. 

Iowa. — Cohen  v.  Sioux  City  Tract. 
Co.,  141  Iowa  469.  119  NW  964. 

Ky. — Houghton  v.  Louisville  R. 
Co.,  81  SW  695,  26  KyL  393. 

Md. — Baltimore  City  Pass.  R.  Co. 
v.  Nugent,  86  Md.  349.  38  A  779,  39 
LRA  161. 

Mass.-'-Thayer  v.  Old  Colony  St.  R. 
Co.,  214  Mass.  234,  101  NE  368,  44 
LRANS  1126.  AnnCasl914B  865. 

Mich. — Keeley  v.  City  Electric  R. 
Co.,  168  Mich   79,   133  NW   1085. 

Mo. — Orcutt  v.  Century  Bldg.  Co., 
201  Mo.  424,  99  SW  1062,  8  LRANS 
929;  Behen  v.  St.  Louis  Transit  Co., 
186  Mo.  430,  86  SW  346;  Sharp  v. 
Kansas  City  Cable  R.  Co.,  114  Mo. 
94,  20  SW  93;  Ely  v.  St.  Louis,  etc., 
R.  Co..  77  Mo.  34;  Fornoff  v.  Columbia 
Taxlcab  Co.,  179  Mo.  A.  620.  162  SW 
699;  Bruce  v.  Chicago,  etc.,  R.  Co., 
136  Mo.  A.   204,  116  SW  447. 

Nebr. — Shanahan  v.  Chicago,  etc., 
R.  Co.,  90  Nebf.  637.  134  NW276. 

N.  Y. — Brown  v.  Manhattan  R.  Co., 
82  App.  Div.  222,  81  NTS  766-  Kan- 
trowiti  v.  Metropolitan  St.  R.  Co., 
63  Ann.  Div.  86.  71  NTS  394;  Savage 
v.  Third  Ave.  R.  Co.,  29  App.  Div. 
566,  51  NYS  1066;  Lamllne  v.  Hous- 
ton, etc.,  R.  Co.,  14  Daly  144,  6 
NYSt  248;  Ganlard  v.  Rochester 
City,    etc.,   R.   Co.,    7   NYSt   103. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Mlddleton,  (Civ.  A.)  172  SW  1114; 
Gulf,  etc.,  R.  Co.  v.  Guess,  (Civ.  A.) 
164  SW  1060;  Trinity,  etc.,  R.  Co.  v. 
Carpenter,  (Civ.  A.)  132  SW  837; 
Missouri,  etc.,  R.  Co.  v.  Gerren,  67 
Tex.  Civ.  A.  34.  121  SW  905;  Interna- 
tional, etc..  R.  Co.  v.  Washington,  54 
Tex.  Civ.  A.  166,  117  SW  992:  Hous- 
ton, etc-  R.  Co.  v.  Johnson,  (Civ.  A.) 
103  SW  239;  Gulf,  etc.,  R.  Co.  v. 
Turner,   (Civ.  A.)  93  SW  195;  Hous- 


ton Electric  Co.  v.  Nelson.  34  Tex. 
Civ.  A.  72.  77  SW  978;  Gulf,  etc.,  R. 
Co.  v.  Phillips,  32  Tex.  Civ.  A.  238, 
74  SW  798:  Galveston,  etc.  R.  Co.  v. 
Mathes.  (Civ.  A.)  73  SW  411:  St. 
Louis  Southwestern  R.  Co.  v.  Rlcketts 
(Civ.  A.)  62  SW  424;  Central  Texas, 
etc.,  R.  CO.  v.  Hoard,  (Civ.  A.)  49  SW 
142;  Missouri,  etc.,  R.  Co.  v.  Miller, 
8  Tex.  Civ.  A.  241.  27  SW  905. 

Utah. — Major  v.  Oregon  Short- 
Line  R.  Co..  21  Utah  141,  69  P  222. 

Va, — Norfolk-Southern  R.  Co.  v. 
Tomllnson,  116  Va.  163,  81  SE  89. 

Wash. — Gilcher  v.  Seattle  Electric 
Co.,  69  Wash.  78,  124  P  218. 

Wis. — Hardy  v.  Milwaukee  St.  R. 
Co..  89  Wis.  183,  61  NW  771. 

[a]  A  oluurge  on  exemplary  dam- 
ages, when  requested,  is  proper  in  an| 
action  against  the  carrier  for  assault^ 
and  battery  on  a  passenger  in  a 
street  car  who  was  maliciously  as- 
saulted by  the  conductor.  Icken- 
roth  v.  St.  Louis  Transit  Co.,  102 
Mo.  A.  597.   77  SW  162. 

[b]  Where  the  question  of  the 
ownership  of  railroad  traeks  la  a 
controverted  and  vital  issue  in  a  case, 
it  is  error  to  refuse  to  instruct  the 
Jury  that,  if  they  believe  from  the 
evidence  "that  the  passenger  train 
upon  which  plaintiff  was  riding  at 
the  time  in  question  was  upon  a  track 
which  was  not  owned  or  controlled  at 
said  time  by  the  defendant,  then  as  a 
matter  of  law,  the  plaintiff  cannot 
recover,"  and  it  is  likewise  Improper 
to  refuse  to  submit  to  the  Jury  a 
special  interrogatory  on  the  same 
subject.  Pittsburgh,  etc..  R.  Co.  v. 
Fitspatrlck.    112   111   A.    162,   156. 

86.  Hoffman  v.  Cedar  Rapids,  etc., 
R.  Co.,  157  Iowa  665,  189  NW  165, 
AnnCasl916C  905;  St.  Louis  South- 
western R  Co.  v.  Johnston,  (Tex. 
Civ.  A.)  94  SW  162.  See  generally 
Trial   [38  Cyc  1704]. 

87.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Leflar.  104  Ark.  528.  149  SW  630; 
Barrlnger  v.  St.  Louis,  eta,  R.  Co., 
73  Ark.  548,  85  SW  94,  87  SW  814. 

Cal. — Roberts  v.  Sierra'  R.  Co.,  14 
Cal.  A.  180,  HIT  619, -627. 

111. — Chicago  City  R.  Co.  v.  Hey- 
denburg.  llf  111.  A.  387;  Trembley 
v.  Trl-Clty  R.  Co.,  118  111.  A  56. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Fox, 
11  Bush   496. 

Mo. — Price  v.  Metropolitan  St.  R. 
Co.,  220  Mo.  435,  119  SW  932.  182 
AmSR  688;  Williamson  v.  St.  Louis 
Transit  Co.,  202  Mo.  345,  100  SW 
1072;  McCaffrey  v.  St,  Louis,  etc.,  R. 
Co.,  192  Mo.  144,  90  SW  816;  New- 
comb  v.  New  York  Cent.,  etc.,  R.  Co., 
182  Mo.  687,  81  SW  1069;  Chitty  v. 
St.  Louis,  etc..  R.  Co.,  166  Mo.  436, 
66  SW  959;  Kinyoun  v.  Metropolitan 
St  R.  Co.,  163  Mo.  A.  479,  134  SW 
16;  Flynn  v.  St.  Louis  Transit  Co., 
118  Mo.  A.  185.  87  SW  560. 

Nev. — Schafer  v.  Gilmer,  IS  Nev. 
330. 

Pa. — Becker  v.  Buffalo,  etc..  Tract. 
Co.,  62  Pa.  Super.  98. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Worthman.  78  Tex.  25,  10  SW  741, 
3  LRA  368. 

Va, — Roanoke  R.,  etc.,  Co.  v.  Ster- 
rett,  108  Va.  533,  62  SE  385,  128 
AmSR  971,  19  LRANS  316. 

See  generally  Trial  [38  Cyc  17201. 

88.  Gannon  v.  Chicago  R.  Co.,  185 


111.  A.   124;   Krock  v.   Boston  El.   R. 
Co..  214  Mass.  398,  101  NE  968. 

88.  Steptoe  v.  St  Louis,  etc.,  R. 
Co.,  119  Ark.  75,  177  SW  417. 

80.  U.  S. — City,  etc.,  R.  Co.  v. 
Svedborg,  194  U.  S.  201.  24  SCt  656, 
48  -L.  eel.  935  [aft  20  App.  (D.  C) 
543]:  Southern  Pac.  Co.  v.  Schuyler, 
135  Fed.  1015,  68  CCA  409;  Doyle  v. 
Boston,  etc.,  R.  Co.,  82  Fed.  869,  27 
CCA  264. 

Ariz. — -Southern  Pac.  Co.  v.  Hogan. 
13  Ariz.  34,  108  P  240,  29-  LRANS 
813 

Ark.— Midland  Valley  R.  Co.  v. 
Hamilton,  84  Ark.  81,  104  SW  640. 

D.  C. — Dixon  v.  Great  Falls,  etc., 
R.  Co.,  43  App.  206. 

111. — Frank  Parmelee  Co.  v. 
Wheelock.  224  111.  194,  79  NE  662 
£aff  127  111.  A  600];  West  Chicago 
St.  R.  Co.  v.  Lieserowits,  197  III.  607, 
64  NE  718  [aft  99  111.  A.  591};  North 
Chicago  St.  R.  Co.  v.  Williams,  140 
111.  275,  29  NE  672:  Illinois  Cent  R- 
Co.  v.  Treat,  75  111.  A.  327  [aft  17» 
111.   676,  64  NE  290^ 

Ind. — Ohio,  etc.,  R.  Co.  v.  Volght, 
122  Ind.   288,  23   NE  774. 

Iowa. — Andrews  v.  Chicago,  etc.,  R. 
Co..  86  Iowa  677,  63  NW  299. 

Kan. — Peterson  v.  Baker,  78  Kan. 
887    97  P   873 

Mich. — Greenfield  v.  Detroit,  etc, 
R,  Co..  133  Mich.  557,  95  NW  546. 

Mo. — Grace  v.  St.  Louis  R  Cot, 
166  Mo.  295,  56  SW  1121;  Baskett  v. 
Metropolitan  St.  R.  Co.,  122  Mo.  A. 
725,    101    SW   138. 

N.  Y. — Ferry  v.  Manhattan  R.  Co., 
118  N.  Y.  497.  23  NE  822  [aft  54  N. 
Y.  Super.  325];  McCherry  v.  Snare, 
etc.,  Co.,  ISO  App.  Div.  241,  114  NYS 
674  [aff  198  N.  Y.  632  mem,  92  NB 
1090  mem]:  Frank  v.  Metropolitan 
St.  R  Co..  ftl  App.  Div.  485.  86  NYS 
1018;  Lyle  v.  Manhattan  R.  Co..  8 
Silv.  Sup.  275,  6  NYS  325  [aff  127 
N.  Y.  668  mem,  28  NE  264  mem]. 

Or. — Anderson  v.  City,  etc.,  R.  Co. 
42   Or.   606,  71   P  669. 

S.  C. — Hull  v.  Seaboard  Air  Line  R. 
Co.,  76  S.  C.  278.  57  SE  28,  10  LRANS 
1213. 

Tex. — Kansas,  etc.,  R.  Co.  v.  Dor- 
ough,  72  Tex.  108,  10  SW  711;  Inter- 
national, etc.,  R  Co.  v.  Duncan.  55* 
Tex.  Civ.  A.  440.  121  SW  362:  Gal- 
veston, etc.,  R.  Co.  v.  Berry,  49  Tex. 
Civ.  A.  521,  109  SW  393;  Galveston, 
etc..  R  Co.  v.  Albertl,  47  Tex.  Civ. 
A.  32.  103  SW  699;  Missouri,  etc., 
R.  Co.  v.  Byrd,  40  Tex.  Civ.  A.  816, 
89  SW  991;  International,  etc.,  R.  Co.. 
v.  Satterwhlte,  19  Tex.  Civ.  A.  170, 
47  SW  41;  Durnett  v.  Gulf  City  R., 
etc.,  Co.,  (Civ.  A.)  37  SW  836;  Mis- 
souri, etc,  R.  Co.  v.  Cook,  12  Tex. 
Civ.  A.  203.  38  SW  669. 

[a]  For  instance,  (1)  a  refusal  to 
charge  that  defendant  cannot  be- 
gullty  of  wantonness  or  willfulness: 
unless  it  has  been  guilty  of  miscon- 
duct or  malice  is  not  prejudicial, 
where  the  court  charged  that  it  takes 
more  than  gross  negligence  to  show 
willfulness  or  wantonness.  Hull  v. 
Seaboard  Air  Line  R.  Co..  76  S.  C. 
278,  67  SE  28,  10  LRANS  1213.(2) 
The  trial  court  is  not  bound  to  grant 
an  Instruction  which  assumes  that 
there  is  no  evidence  of  negligence  on 
the  part  of  the  conductor  of  a  street 
car    toward   a   passenger   attempting 
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the  ease  they  fail  to  state  the  law  correctly,*1  or 
are  so  worded  as  to  be  calculated  to  mislead  the 
jury,*2  or  are  on  immaterial  or  unessential  matters, 
or  on  matters  not  in  issue.93 

[4  1476]    (3)  Invading  Province  of  Jury.    Issues 
of  fact  must  be  submitted  to  the  jury8*  by  instruc- 


tions which  clearly  and  fully  state  and  define 
them;95  and  an  instruction  is  erroneous  which  in- 
vades the  province  of  the  jury,"  as  where  it  with- 
draws or  excludes  a  material  issue  of  fact  from  the 
jury,97  as  by  assuming,  as  a  matter  of  law,  the  ex- 


to  alight  therefrom,  and  that  the 
negligence,  If  any,  was  wholly  that 
of  the  motorman,  where  the  whole 
case  as  to  the  alleged  negligence 
of  the  company  was  properly  sub- 
mitted to  the  Jury,  leaving  them  to 
determine  whether,  under  all  the  evi- 
dence, the  injury  was  caused  by  the 
negligence  of  its  employees  or  any  of 
them.  City,  etc.,  R.  Co.  v.  Svedborg, 
194  U.  S.  201.  24  SCt  656.  48  L.  ed. 
935  [aff  20  App.  (D.  C.)  543].  (3) 
Where  the  jury  are  Instructed  that 
for  plaintiff  to  recover  there  must 
have  been  negligence  on  defendant's 
part,  and  ordinary  care  on  plaintiffs 
part,  there  Is  no  error  in  refusing 
further  Instructions  as  to  compara- 
tive negligence.  North  Chicago  St. 
R.  Co.  v.  Williams.  140  111.  275,  29 
NE    672. 

91.  U.  S. — Tacoma  R.,  etc.,  Co.  v. 
Turner,  196  Fed.  484,  116  CCA  258. 

Ala. — Birmingham  R.,  etc..  Co.  v. 
Harden.  156  Ala.  244,  47  S  327;  Mont- 

fomery  St.  R.  Co.  v.  Lewis,  148  Ala. 
34,  41  S  736;  Alabama  Great  South- 
ern R.  Co.  v.  Hill,  93  Ala.  514,  9  8 
722,  30  AmSR  65. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Orlder.  110  Ark.  487.  161  SW  1032; 
Choctaw,  etc.,  R.  Co.  v.  Hlckey,  81 
Ark.  679.  99  SW  839. 

Cal. — Wheaton  v.  North  Beach, 
«tc.  R.  Co.,  86  Cal.  690. 

Colo. — Colorado  Midland  R.  Co.  v. 
McOarry,  41  Colo.  398,  92  P  916. 

111.— South  Chicago  City  R.  Co.  v. 


Dufresne,  200  III.  456.  65  NE  1075  [aff 
102    111.    A.    493] ;    Jurkiewics   v.   1111 
nols  Cent.  R.  Co.,  145  111.  A.   44. 


Md. — Baltimore,  etc.,  R.  Co.  v. 
Rudy,  118  Md.  42.  84  A  241. 

Mass. — Ahern  v.  Boston  El.  R.  Co., 
310  Mass.  506,  97  NE  72;  Payne  v. 
Springfield  St.  R.  Co.,  203  Mass.  425, 
89  NE  536;  MInihan  v.  Boston  El.  R. 
Co.,  197  Mass.  367,  83  NE  871;  Bever- 
ley v.  Boston  El.  R.  Co.,  194  Mass. 
460,  80  NE  507;  Toxler  v.  Haverhill, 
•etc.,  R.  Co.,  187  Mass.  179.  72  NE 
'963;  Barry  v.  Boston,  etc.,  R.  Co., 
172  Mass.  109,  61  NE  518.  v 

Minn. — Doran  v.  Chicago,  etc.,  R. 
Co.,  128  Minn.  193,  150  NW  800. 

Mo. — Stauffer  v.  Metropolitan  St. 
R.  Co.,  248  Mo.  306.  147  SW  1032; 
Roscoe  v.-  Metropolitan  St.  R  Co., 
202  Mo.  676.  101  SW  32;  Hennessy 
v.  St.  Louis,  etc..  R.  Co,  173  Mo. 
■86,  73  SW  162;  Jackson  v.  Grand  Ave. 
R.  Co.,  118  Mo.  199.  24  SW  192; 
Lindsay  v.  St.  Louis,  etc.,  R.  Co.,  (A.) 
178  SW  276;  Bledsoe  v.  West.  186 
Mo.  A.  460,  171  SW  622;  Kirby  v.  St.' 
Louis.etC,  R.  Co.,  146  Mo.  A.  304, 
130  SW  69;  Skiles  v.  St.  Louis,  etc., 
R.  Co.,  130  Mo.  A.  162,  108  SW  1082; 
Haas  v.  St.  Louis,  etc..  R.  Co.,  128 
Mo.  A.  79,  106  SW  699;  Jorden  v.  St. 
Louis,  etc.,  R.  Co.,  122  Mo.  A.  330, 
99   STV*  492 

N.  T. — Buck  v.  Manhattan  R.  Co., 
15  Daly  550,  10  NYS  107  [aff  134  N. 
Y.  689  mem.  31  NE  628  mem]. 

R.  I. — Brierly  v.  Union  R.  Co.,  26 
R.  I.  119.  68  A  461. 

Tex. — Bryant  v.  Northern  Texas 
Tract.  CO.,  52  Tex.  Civ.  A.  600.  115 
SW  880:  San  Antonio  Tract.  Co.  v. 
Davis.  (Civ.  A.)  101  SW  554;  Galves- 
ton, etc.,  R.  Co.  v.  Bean,  45  Tex.  Civ. 
A.  52  99  SW  721;  San  Antonio  Tract. 
Co.  v.  Lambkin,  (Civ.  A.)  99  SW 
574;  Houston,  etc.,  R.  Co.  v.  Easton, 
44  Tex.  Civ.  A.  95,  97  SW  833;  Texas, 
etc..  R.  Co.  v.  Kingston,  30  Tex.  Civ. 
A.  24,  68  SW  618;  International,  etc., 
R.  Co.  v.  Downing,  16  Tex.  Civ.  A. 
643.   41   SW  160. 

Vt. — Parker  v.  Boston,  etc.,  R.  Co., 
84    Vt.   329.    79    A   866. 

Va. — Washington,  etc.,  R.  Co.  v. 
Trimyer.   110  Va.   866.   67  SE  531. 

W.  Va. — Teel  v.  Coal,  etc.,  R.  Co., 
66  W.  Va.  315.  66  SE  470. 


99.    See  cases  supra  note  72  [b]. 

93.  U.  S. — Texas,  etc.,  R  Co.  v. 
Reeder,  76  Fed.  550,  22  CCA  314  [aff 
170  U.  S.  630.  18  SCt  705,  42  L.  ed. 
11341. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Jackson,  93  Ark.  119,  124  SW 
241. 

Cal. — Cody  v.  Market  St.  R.  Co., 
148  Cal.  90.  82  P  666;  French  v.  Pa- 
cific Electric  R.  Co..  1  Cal.  A.  401, 
82  P  395. 

111. — North  Chicago  St.  R.  Co.  v. 
Williams,  140  111.  275,  29  NE  672. 

Iowa. — Cubbage  v.  Youngerman, 
155  Iowa  39.  131  NW  1074. 

Mass. — Krock  v.  Boston  El.  R.  Co., 
214    Mass.    398.    101    NE   968. 

Mo. — Lindsay  v.  St.  Louis,  etc.,  R. 
Co.,  (A.)  178  SW  278. 

Tenn. — Nashville  R.  Co.  v.  Howard, 
112  Tenn.  107,  78  SW  1098,  64  LRA 
437. 

Tex. — St.  Louis,  etc.,  R.  Co.  v. 
Fielder.  (Ctv.  A.)  163  SW  606; 
Bryant  v.  Northern  Texas  Tract.  Co., 
52  Tex.  Civ.  A.  600.  115  SW  880. 

Wis. — Knowlton  v.  Milwaukee  City 
R.  Co..  59  Wis.  278.  18  NW  17. 

94.  See  supra   It    1453,   1454. 

95.  Ala. — Birmingham,  etc..  R.  Co. 
v.  Norrls,  4  Ala.  A.  363,  69  S  6«; 
Birmingham  R.,  etc.,  Co.  v.  Hunnl- 
cutt,  3  Ala.  A.  448,  67  S  262. 

Ark. — Arkansas  Cent.  R.  Co.  v. 
Bennett.  82  Ark.  393,  102  SW  198. 

111. — West  Chicago  St.  R.  Co.  v. 
McCafterty,  220  111.  476,  77  NE  153. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Maher,  176  Ind.  289,  95  NE  1012,  Ann 
Casl9l4A  994;  Terr©  Haute  Tract., 
etc.,  Co.  v.  Payne,  46  Ind.  A.  132,  89 
NE   418.  • 

Ky. — Pittsburg,  etc.,  R.  Co.  v. 
Grom.  142  Ky.  51.  138  SW  977;  Daw- 
son v.  Louisville,  etc.,  R.  Co.,  4 
KyL  781. 

N.  Y. — Simonln  v.  New  York,  etc., 
R.  Co..  36  Hun  214;  Decker  v.  Man- 
hattan R.  Co.,  2  NYS  302. 

See  also  supra  8  1474. 

[a]  An  Instruction  whloh  submits 
the  question  of  law,  whether  defend- 
ant was  liable.  Instead  of  submitting 
the  question  of  fact,  whether  defend- 
ant was  negligent,  is  objectionable. 
Stanton  v.  Chicago  City  R.  Co.,  188 
111.  A.  502. 

[b]  Indefinite  statement  of  Ism*. 
— Where  a  declaration  against  a 
street  railroad  company  for  Injuries 
to   a   passenger   alleges    that,    while 

Flaintfff  was  In  the  act  of  alighting 
rom  the  car,  defendant  started  the 
same  before  plaintiff  had  an  oppor- 
tunity to  alight  therefrom,  a  charge 
to  find  for  defendant.  If  the  prepon- 
derance of  the  evidence  falls  to  show 
that  plaintiff  fell  by  reason  of  the 
car  being  started  before  she  had  an 
opportunity  to  alight  therefrom,  Is 
properly  refused,  in  that  It  falls 
definitely  to  state  the  issue  presented 
by  the  pleadings.  West  Chicago  St. 
R.  Co.  v.  McCafterty,  220  I1L  476,  77 
NE  153. 

98.  Alabama  City,  etc.,  R.  Co.  v. 
Bates,  (Ala.)  43  S  98;  Groshong  v. 
United  R.  Co.,  142  Mo.  A.  718.  121 
SW  1084;  Hunter  v.  Cooperstown, 
etc.,  R.  Co.,  24  NYWklyDIg  21;  Texas 
Cent.  R  Co.  v.  Burnett,  80  Tex.  536, 
16  SW  320;  Texas,  etc.,  R.  Co.  v. 
Born,  20  Tex.  Civ.  A.  351,  60  SW 
613:  Fordyce  v.  Withers.  1  Tex.  Civ. 
A.  540,  20  SW  766.  See  generally 
Trial   [38  Cyc  1512]. 

97.  U.  S. — Doyle  v.  Boston,  etc., 
R.   Co.,  82  Fed.   869,   27  CCA   264. 

Ala. — Birmingham  R..  etc..  Co.  v. 
O'Brien;  185  Ala.  617,  64  S  843;  Sweet 
v.  Birmingham  R.,  etc.,  Co.,  145  Ala. 
667,  39  S  767. 

Ark. — Choctaw,  etc.,  R.  Co.  v. 
Hlckey,  81  Ark.  679,  99  SW  839;  St. 
Louis,    etc.,    R.     Co.    v.    Barnett,    65 


Ark.  255.  46  SW  550. 

Colo. — Denver  City  Tramway  Co. 
v.  Cowan,  51  Colo.  64.  116  P  136. 

D.  C. — Hart  v.  Capital  Tract  Co, 
36  App.  602. 

Ga. — Savannah  Electric  Co.  v. 
Pritchard.  133  Ga.  747.  66  SE  952. 

111. — Chicago  Cons.  Tract.  Co.  t. 
Schritter,  222  111.  364,  78  NE  820  [aff 
124  111.  A.  678] ;  Chicago,  etc,  R  Co. 
v.  Lewis,  145  111.  67,  33  NE  960;  Chi- 
cago, etc,  R.  Co.  v.  Mehlaack.  131  UL 
61,  22  NE  812,  19  AmSR  17:  Buescher 
v.  Illinois  Valley  R.  Co,  182  111.  A 
568;  Forsyth  v.  Chicago  Union  Tract 
Co.,  134  111.  A.  123:  Lake  St-  El.  R. 
Co.  v.  Craig.  126  111.  A.  361. 

Ind. — Cincinnati,  etc.,  R.  Co.  v. 
Cooper,  120  Ind.  469,  22  NE  S40.  18 
AmSR  334,   6   LRA   241. 

Mass. — Cassady  v.  Old  Colony  St 
R.  Co..  184  Mass.  156,  68  NE  10.  (3 
LRA  285. 

Mo. — Cooper  v.  Century  Realty  Co, 
224  Mo.  709.  123  SW  848;  O'Brien  v. 
St.  Louis  Transit  Co.,  185  Mo.  2(3, . 
84  SW  939,  105  AmSR  692:  Gold- 
smith v.  Holland  Bldg.  Co.,  182  Mo. 
597,  81  SW  1112:  Schwanenfeldt  v. 
Metropolitan  St.  R.  Co.,  (A.)  176  SW 
1098;  Stoltze  v.  United  R.  Co.,  183 
Mo.  A.  304.  166  SW  1102. 

Mont. — Taillon  v.  Mears.  29  Mont 
161.  74  P  421.  1  AnnCas  613. 

Nebr. — Lincoln  Tract.  Co.  v.  Brook- 
over,  77  Nebr.  221,  111  NW  8S7.  77 
Nebr.  217.  109  NW  168. 

N.  J. — Mason  v.  Erie  R.  Co..  75  N. 
J.  L.  521.  68  A  106. 

N.  Y. — Loudoun  v.  Eighth  Ave.  R. 
Co.,  162  N.  Y.  380.  56  NE  888  [rev 
16  App.  Div.  152.  44  NYS  7421; 
Loewe  v.  New  York  City  R.  Co..  121 
App.  Div.  729.  106  NYS  488;  Weeks 
v.  Auburn,  etc..  Electric  R,  Co,  60 
Misc.  400,  113  NYS  636;  Victorson  v. 
Interborough  Rapid  Transit  Co,  13* 
NYS  860;  Alexander  v.  Rochester 
City,  etc.,  R.  Co.,  12  NYS  686  [rev  on 
other  grounds  128  N.  Y.  IS,  27  NE 
9501. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  316,  61  SE  171, 
19  LRANS  1028;  Miller  v.  Atlanta, 
etc.,  Air-Line  R  Co.,  143  N.  C.  lit, 
55    SE   439. 

Or. — Flnseth  v.  Suburban  R.  Co, 
32  Or.  1.  51  P  84.  39  LRA   617. 

Pa. — Lombard,  etc.,  R.  Co.  v.  Chris- 
tian. 124  Pa.  114,  16  A  628. 

Tex. — Missouri,  etc,  R.  Co.  v.  Huff, 
98  Tex.  110.  81  SW  526  [rev  (Civ.  A) 
78  SW  249T[:  Ft  Worth,  etc.,  R.  Co. 
V.  Hays,  (Civ.  A.)  181  SW  416;  St 
Louis  Southwestern  R.  Co.  v.  Tittle, 
(Civ.  A.)  115  SW  640:  Houston,  etc, 
R.  Co.  v.  Summers,  (Civ.  A.)  49  SW 
1106  [aff  92  Tex.  621.  51  SW  324]: 
Rapid  Transit  R.  Co.  v.  Strong,  (Cr.) 
108  SW  394. 

Wash. — Foster  v.  Seattle  Electric 
Co,  86  Wash.  177,  76  P  995. 

W.  Va. — Carrico  v.  West  Virginia 
Cent,  etc.,  R.  Co,  85  W.  Va.  389.  14 
SE  12. 

Wis. — Ferguson  v.  Truax,  182  Wis. 
478,  110  NW  395,  111  NW  667.  112 
NW  613,  14  LRANS  350,  13  AnnCas 
1092. 

[a]  Thus,  (1)  where  plaintiff's  in- 
jury in  an  elevator  was  caused  by  a 
combination  of  a  metal  projection 
and  the  open  side  of  the  elevator 
cage,  it  is  proper  to  refuse  an  in- 
struction that  the  Jury  shall  not  con- 
sider the  fact  that  the  elevator  cage 
had  no  doors.  Goldsmith  v.  Holland 
Bldg.  Co,  182  Mo.  697,  81  SW  1111 
(2)  Where  It  Is  not  certain  that  some 
of  the  passengers  on  the  train  did 
not  occupy  more  seats  than  they 
were  entitled  to,  and  that  defend- 
ant could  not  furnish  a  seat  to  plain- 
tiffs wife,  an  Instruction  that  de- 
fendant is  not  liable  if  it  provided 
its    trains    with    sufficient   equipment 


For  later  cans,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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istenoe  or  nonexistence  of  material  facts  in  issue," 
or  by  assuming  or  charging  that  certain  facts  do  or 
do  not  constitute  negligence.™  An  instruction  is 
also  erroneous  where  it  unduly  emphasizes  a  par- 
ticular fact  in  issue.1  However,  an  instruction 
which  defines  the  duty  or  degree  of  care  required 
of  the  carrier  and  leaves  the  facts  of  the  case  to 
be  found  by  the  jury,  and  also  leaves  them  to  say 
whether  the  facts  found  constitute  negligence  as 
defined,  is  not  objectionable  as  withdrawing  that 
issue  from  the  jury.2  So  an  instruction  which  as- 
sumes or  charges  that  certain  acts,  made  negligence 


by  law,'  or  on  which  the  facts  are  unequivocal,4  con- 
stitute negligence,  or  which  assumes  as  a  matter  of 
law  a  fact  which  is  of  common  knowledge"  or  which 
is  declared  by  a  provision  of  a  statute  or  constitu- 
tion,8 is  not  erroneous. 

[J  1477]  '  (4)  Conformity  to  Pleadings  and  Evi- 
dence.7 The  instructions  'must  conform  and  be  con- 
fined to  the  issues  made  by  the  pleadings  and  evi- 
dence, and  on  which  the  case  has  been  tried.8  An 
instruction-  is  erroneous  or  properly  refused  which 
is  not  confined  to  and  in  conformity  with  issues 


to  accommodate  the  number  of  pas- 
sengers which  it  reasonably  might 
expect  is  properly  refused.  St.  Louis 
Southwestern  R.  Co.  v.  Tittle,  (Tex. 
Civ.  A.)  115  SW  640.  (3)  Where,  in 
an  action  for  injuries  to  a  passenger 
on  a  street  car,  caused  by  the  burn- 
ing out  of  a  fuse,  there  is  evidence 
which  would  warrant  the  conclusion 
that  the  duration  and  intensity  of 
the  flame  produced  by  the  explosion 
were  greatly  in  excess  of  that  which 
would  have  been  the  result  if  the 
fuse  had  been  in  proper  condition, 
and  that  the  improper  condition  of 
the  fuse  could  nave  been  discovered 
by  the  use  of  reasonable  care,  an  in- 
struction that  the  doctrine  of  res 
ipsa  loquitur  does  not  apply  Is  prop- 
erly refused,  since  how  far  negli- 
gence could  be  Inferred  from  the  ac- 
cident itself  under  such  circum- 
stances is  a  question  for  the  Jury. 
Cassady  v.  Old  Colony  St.  R.  Co.,  184 
Mass.  166,  68  NE  10,  63  LRA  285. 

[b]  Instructions  bald  not  objec- 
tionable a*  withdrawing-  Issues  of 
fact  from  the  jury.— (1)  Mobile 
Light,  etc.,  Co.  v.  Walsh,  146  Ala. 
295,  40  S  660;  St.  Louis,  etc.,  R.  Co. 
v.  Wilson,  70  Ark.  136.  66  SW  661, 
91  AmSR  74;  Denver  City  Tramway 
Co.  v.  Cowan,  61  Colo.  64,  116  P  136; 
Macon  Cons.  St.  R.  Co.  v.  Barnes,  113 
Ok  212.  38  SB  756;  Ferrier  v.  Chi- 
cago R.  Co.,  185  111.  A.  326;  Miller  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  A. 
414.   102.  SW  592;  Doering  v.   Metro- 

Solitan   St.    R.    Co.,   42   Misc.    192,   85 
ITS  400;   Foster  v.  Seattle  Electric 
Co.,  36  Wash.  177,  76  P  996.     (2)  The 

Suestion  of  negligence  arising  from 
efectlve  platform  and  lights,  having 
been  submitted  to  the  jury,  was  not 
withdrawn  from  their  consideration 
by  a  charge  that  "this  case  must  be 
treated  precisely  as  though  this  suit 
had  been  brought  directly  against 
the  conductor  and  engineer,  if  the 
accident  happened  through  the  fault 
'of  the  conductor  and  engineer." 
Doyle  v.  Boston,  etc,  R.  Co.,  82  Fed. 
869,   27    CCA  264. 

96.  U.  S. — Cohen  v.  West  Chicago 
St.  R.  Co.,  60  Fed.  698,  9  CCA  223. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Bos- 
tic.  121  Ark.  295,  180  SW  988,  181 
SW   185. 

D.  C. — Harmon  v.  Washington,  etc., 
R.  Co.,  17  D.  C.  67. 

Mich. — Smith  v.  Detroit  United  R. 
Co.,   145  Mich.  629,  108  NW  1024. 

N.  T. — Suse  v.  Metropolitan  St.  R. 
Co..   80  App.  Dlv.  24,  80  NTS  613. 

Pa. — Philadelphia,  etc.,  R.  Co.  v. 
Alvord,  128  Pa,  42,  18  A  391. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Cook, 
<Civ.  A.)  166  SW  453  (not  erroneous). 
See  also  Texas,  etc.,  R.  Co.  v.  Adams, 
32  Tex.  Civ.  A.  112,  72  SW  81. 

"Wis. — Imhoff  v.  Chicago,  etc.,  R. 
Co..  20  Wis.  344. 

See  also  cases  supra  note  97;  and 
generally  Trial   [38  Cyc  1667]. 

Compare  Burbrldge  v.  Kansas  City 
Cable  R.  Co..  36  Mo.  A.  669  (uncon- 
tradicted evidence). 

99.  Ala. — Sweet  v.  Birmingham 
R..  etc.,  Co.,  145  Ala.  667,  39  S  767. 

Ark. — St.  Louis,  etc..  R.  Co.  ▼. 
Rush,   86  Ark.  325,  111  SW  263. 

Ga. — Central  of  Georgia  R,  Co.  v. 
Brown.  138  Ga.  107,  74  SE  839;  West 
Bind.  etc..  St.  R.  Co.  v.  Mosely,  79  Ga. 
463,  4  SB  324  (starting  car  while 
passenger  was  alighting). 

(10C.J.-60] 


111. — Chicago,  etc,  R.  Co.  v.  Fisher, 
141  111.  614,  31  NE  406  faff  38  111.  A. 
331;  Illinois  Cent.  R.  Co.  v.  Mason, 
132  111.  A.  403. 

Ind. — Indianapolis  Tract,  etc.,  Co. 
v.  Richey.   (A.)   80  NE  170. 

Mass. — Plummer  v.  Boston  El.  R. 
Co.,  198  Mass.  499,  84  NE  849. 

Miss. — Mississippi,  etc..  R.  Co.  v. 
Harrison.  66  Miss.  419,  6  S  319,  14 
AmSR  573. 

Mo. — Newcomb  v.  New  York  Cent., 
etc.,  R.  Co.,  182  Mo.  687,  81  SW  1069; 
Flucks  v.  St.  Louis,  etc.,  R.  Co.,  (A.) 

122  SW  348;  Wllburn  v.  St.  Louis, 
etc.,  R.  Co.,  36  Mo.  A  203. 

N.  Y. — Goodkind  v.  Metropolitan 
St.  R.  Co.,  93  App.  Dlv.  163,  87  NYS 
523. 

Oh. — Holmes  v.  Ashtabula  Rapid 
Transit  Co.,  10  Oh.  Cir.  Dec.  638. 

Tex.— San  Antonio,  etc,  R.  Co.  v. 
Robinson,  73  Tex.  277,  11  SW  327; 
International,  etc.,  R.  Co.  v.  Eckford, 
71  Tex.  274,  8  SW  679;  Galveston, 
etc,  R.  Co.  v.  Fates,  33  Tex.  Civ.  A 
467,  77  SW  234;  Texas,  etc.,  R.  Co.  v. 
Born,  20  Tex.  Civ.  A.  361.  60  SW  613. 

[a]  Illustrations^—  (1)  An  In- 
struction, assuming  that  the  opera- 
tion of  a  train  around  a  curve  "at  an 
unusually  high  rate  of  speed"  was 
negligent,  is  erroneous,  as  a  speed 
may  be  safe,  although  unusual. 
Flucks  v.  St.  Louis,  etc.,  R.  Co..  (Mo. 
A.)  122  SW  348.  (2)  An  Instruction 
that.  If  the  train  was  wrecked,  and 
this  was  the  proximate  cause  of  the 
injuries,  plaintiff  was  entitled  to  re- 
cover, is  erroneous  because  giving 
conclusive  effect  to  the  mere  fact 
that  the  train  was  wrecked.  Gal- 
veston, etc.,  R.  Co.  v.  Fales,  38  Tex. 
Civ.  A  457.  88  SW  234. 

1.  Missouri,  etc.,  R.  Co.  v.  Dun- 
bar. 49  Tex.  Civ.  A  12,  108  SW  509; 
Rapid  Transit  R.  Co.  v.  Strong,  (Tex. 
CiV.  A.)    108   SW  894. 

[a]  Instructions  bald  not  erro- 
neous, as  giving  undue  prominence  to 
particular  facts.  Harvey  v.  Chicago, 
etc.,  R.  Co.,  221  III.  242,  77  NB  569 
[aff  116  111.  A.  507.  123  111.  A.  442]; 
Chicago,  etc.,  R.  Co.  v.  Otto.  62  111. 
416;  Chesapeake,  etc.,  R.  Co.  v.  Burke, 
147  Ky.  694.  145  SW  370.  AnnCas 
1913D  208;  Peck  v.  St.  Louis  Transit 
Co..  178  Mo.  617.  77  SW  736:  Fleming 
v.  Kansas  City  Suburban  Belt  R.  Co., 
89  Mo.  A  129;  Texas  Pac.  R.  Co.  v. 
Davidson,  68  Tex.  370,  4  SW  636; 
El  Paso  Electric  R.  Co.  v.  Ruckman, 
49  Tex.  Civ.  A.  25,  107  SW  1158: 
Houston,  etc.,  R.  Co.  v.  Copley,  38 
Tex.  Civ.  A.  668.  87  SW  219  (as  to 
duty  required  of  conductor). 

Undue  prominence  to  particular 
facta  generally  see  Trial  [38  Cyc 
1690]. 

3.     Macon    R.,   etc.,   Co.    v.   Vining, 

123  Ga.  770,  51  SE  719;  Indianapolis 
Tract.,  etc.,  Co.  v.  Miller,  43  Ind.  A 
717.  88  NB  626;  McGqvern  v.  Inter- 
urban  R.  Co..  136  Iowa  13.  Ill  NW 
412,  125  AmSR  216,  13  LRANS  476; 
Gulf.  etc..  R.  Co.  v.  Klllebrew,  (Tex.) 
20  SW  182;  Galveston,  etc.,  R.  Co.  v. 
Morrison,  46  Tex.  Civ.  A.  186,  102 
SW  143;  St.  Louis  Southwestern  R. 
Co.  v.  Harrison.  32  Tex.  Civ.  A.  368, 
73  SW  38:  Galveston,  etc..  R.  Co.  v. 
Cooper.  2  Tex.  Civ.  A.  42,  20  SW  990. 
To  same  effect  South  Covington,  etc., 
R.  Co.  y.  Markel,  168  Ky.  625.  182 
SW  860. 


La]  Assistance  to  passenger.— The 
action  of  the  court  in  calling  the  at- 
tention of  the  Jury  to  facts  shown 
in  evidence  In  determining  whether 
the  employees  of  the  carrier  should 
have  assisted  the  passenger  to  alight, 
and  leaving  It  for  the  jury  to  say 
whether  there  was  negligence  in  not 
giving  the  passenger  assistance  was 
proper,  as  the  duty  to  assist  pas- 
sengers to  alight  might  arise  under 
special  circumstances.  McGovern  v. 
Interurban  R.  Co.,  136  Iowa  13,  111 
NW  412,  125  AmSR  215,  13  LRANS 
476. 

[b]  Selecting  safe  place  for  pas- 
senger to  alight— A  charge  that  a 
carrier  must  select  a  reasonably  safe 

Filace  for  a  passenger  to  alight,  where 
t  stops  a  car  for  that  purpose,  is 
not  open  to  objection  that  it  in- 
structs the  jury  that  a  failure  so  to 
do  would  be  negligence  per  se,  Macon 
R.,  etc..  Co.  v.  Vining,  123  Ga.  770. 
51  SB  719.' 

3.  Fields  v.  Metropolitan  St.  R. 
Co.,  169  MO.  A  624,  156  SW  845; 
Bond  v.  Chicago,  etc,  R  Co..  122  Mo. 
A  207,  99  SW  30;  Texas,  etc.,  R.  Co. 
v.  Murphy,  46  Tex.  356,  26  AmR  272. 

4.  Chicago  City  R.  Co.  v.  Carroll, 
206  111.  318.  68  NE  1087  [aff  102  111. 
A  202];  South  Side  Pass.  R.  Co.  v. 
Trich.  117  Pa,  390,  11  A  627.  2  Am 
SR  672.  See  also  Johnson  v.  Gal- 
veston, etc.,  R.  Co.,  27  Tex.  Civ.  A 
616,  66  SW  906. 

6.  Llndenbaum  v.  New  York,  etc, 
R.  Co..  197  Maas.  314,  84  NB  129. 

6.  Duck  v.  St.  Louis,  etc,  R.  Co., 
(Tex.  Civ.  A)  63  SW  891. 

[a]  Ballroad  company  aa  common 
earrler.— In  an  action  against  a  rail- 
road company  for  compelling  plain- 
tiff's wife  and  child  to  ride  in  a  cold, 
filthy  car.  the  court  in  the  absence 
of  an  admission  that  defendant  was 
a  common  carrier  should  have  given 
a  charge  to  that  effect,  without'  sub- 
mitting the  question.  Const,  art  10  i 
2,  declaring  that  railroad  companies 
are  common  carriers.  Duck  v.  St. 
Louis,  etc,  R.  Co.,  (Tex.  Civ.  A.)  63 
SW  891  « 

7.  See  generally  Trial  [38  Cyo 
1612]. 

8.  U.  S. — St.  Louis  Transit  Co.  v. 
Thompson,  137  Fed.  713,  70  CCA  405. 

Ala, — Mobile  Light,  etc..  Co.  v. 
Hughes,  190  Ala.  216,  67  S  278. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Briggs,  87  Ark.  581,  113  SW  644.     • 

Conn. — Anthony  v.  Connecticut  Co., 
88  Conn.  700.  92  A  672. 

Ga. — Turner  v.  City  Electric  R.  Co., 
134  Ga.  869.  68  SB  735.' 

111. — Sandy  v.  Lake  St.  El.  R.  Co., 
235  111.  194.  85  NE  300  jaff  137  111. 
A.  244];  Chicago  Union  Tract.  Co.  v. 
Lowenrosen,  222  111.  506,  78  NE  813 
[aff  125  111.  A  194]. 

Iowa. — Ray  v.  Chicago,  etc.,  R.  Co., 
163  Iowa  430,  144  NW  1018;  Mitchell 
v.  Des  Moines  City  R.  Co.,  161  Iowa 
100.  141  NW  43;  Hoffman  v.  Cedar 
Rapids,  etc..  R.  Co.,  157  Iowa  665,  139 
NW  165,  AnnCasl916C  905;  Marcus 
v.  Omaha,  etc.,  R..  etc.,  Co.,  142  Iowa 
84.  120  NW  489;  Hlatt  v.  Des  Moines, 
etc,  R.  Co.,  96  Iowa  169.  64  NW  766. 

Ky. — Illinois  Cent.  R.  Co.  v.  Gunter- 
man,  135  Ky.  438,  122  SW  614;  Louis- 
ville R  Co.  v.  Meglemery.  79  SW  287, 

25  KyL    2062    [den   reh    78    SW    217. 

26  KyL  1587]. 
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Mass. — James  v.  Boston  Ell.  R  Co., 

204   Mass.   168,  90  NE  513. 

Mo. — Tawney  v.  United  R  Co..  262 
Mo.  602,  172  SW  8;  Reagan  v.  St. 
Louis  Transit  Co.,  180  Mo.  117,  79 
SW  435;  Parks  v.  St.  Louis  Transit 
Co.,  119  Mo.  A.  445,  96  SW  426;  Bris- 
coe v.  Metropolitan  St  R.  Co.,  118 
Mo.  A.  668,  95  SW  276. 

Okl. — Chicago,  etc.,  R.  Co*  v.  Bent- 
ley,  43  Okl.  469,  143  P  179. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Lowe,  (Civ.  AJ  97  SW  1087; 
Citizens'  R  Co.  v.  Wade,  (Civ.  A.) 
91  SW  646. 

[a]  Instruction*  held  proper  and 
snfflolent  under  tie  pleadings  and 
evldenoe:  (1)  Columbia,  etc.,  R  Co. 
v.  Means,  136  Fed.  83,  68  CCA  661; 
Birmingham  R,  etc.,  Co.  v.  Frazier, 
(Ala.  A.)  69  S  969;  St.  Louis,  etc.,  R. 
Co.  v.  Kitchen,  98  Ark.  507,  136  SW 
970,  60  LRANS  828;  St.  Louis,  etc., 
R.  Co.  v.  Richardson,  87  Ark.  602, 
113  SW  794;  St.  Louis,  etc.,  R  Co.  v. 
Wilson,  70  Ark.  136,  66  SW  661,  91 
AmSR  74;  Valente  v.  Sierra  R.  Co., 
158  Cal.  412,  ill  P  95;  Denver  City 
Tramway  Co.  v.  Cowan,  61  Colo.  64, 
116  P  136;  Dixon  v.  Great  Falls,  etc.. 
R.  Co.,  43  App.  (D.  C.)  206;  Georgia 
R.,  etc.,  Co.  v.  Adams,  127  Ga.  408, 
56  SE  409;  Sandy  v.  Lake  St.  El.  R 
Co.,  235  111.  194,  85  NE  300  [aff  137 
111.  A.  244 J;  Chicago  Union  Tract.  Co. 
v.  O'Brien,  219  111.  303,  76  NE  341 
Taff  117  111.  A.  183];  West  Chicago 
St.  R.  Co.  v.  Marks,  182  111.  15,  55 
NE  67  [aff  82  111.  A.  185];  Hannibal, 
etc.,  R.  Co.  v.  Martin,  111  111.  219; 
Mark  v.  Chicago  City  R.  Co.,  146  111. 
A.  250;  Vandalia  R.  Co.  v.  Darby,  60 
Ind.  A.  294,  108  NE  778;  Cleveland, 
etc.,  R.  Co.  v.  Hadley,  40  Ind.  A.  731, 
82  NE  1026[aff  170  Ind.  204,  82  NE 
1025,  84  NE  13,  16  LRANS  527, 
16  AnnCas  1]:  Van  Vrankln  v.  Kan- 
sas City  El.  R.  Co.,  84  Kan.  287,  114 
P  202:  Wynn  v.  Paducah  City  R., 
102  SW  824,  31  KyL  478;  Chicago, 
etc.,  R.  Co.  v.  Hollfs,  91  SW  258,  28 
KyL  1102;  Louisville,  etc.,  R.  Co.  v. 
Steenberger,  69  SW  1094,  24  KyL 
761;  Baltimore,  etc.,  R.  Co.  v.  Haus- 
man,  54  SW  841,  21  KyL  1264;  Ham- 
ilton v.  Boston  El.  R.  Co.,  213  Mass. 
420.  100  NE  604;  Stauffer  v.  Metro- 
politan St.  R.  Co.,  243  Mo.  306,  147 
SW  1032;  Setzler  v.  Metropolitan  St. 
R.  Co.,  227  Mo.  454.  127  SW  1;  Beave 
v.  St.  Louis  Transit  Co.,  212  Mo.  331, 
111  SW  52;  Redmon  v.  Metropolitan 
St.  R.  Co..  185  Mo.  1,  84  SW  26,  105 
AmSR  558;  Magrane  v.  St.  Louis, 
etc.,  R.  Co.,  183  Mo.  119,  81  SW  1168; 
Newcomb  v.  New  York  Cent.,  etc.,  R. 
Co.,  182  Mo.  687,  81  SW  1069;  Rob- 
ertson v.  Wabash  R.  Co.,  152  Mo.  382, 
63  SW  1082;  Sweeney  v.  Kansas  City 
Cable  R.  Co.,  150  Mo.  885,  51  SW  682; 
Stoltze  v.  United  R.  Co.,  183  Mo.  A. 
304.  166  SW  1102;  Holland  v.  Metro- 
politan St.  R.  Co.,  157  Mo.  A.  476,  137 
SW  995;  Baskett  v.  Metropotitan  St. 
R.  Co..  123  Mo.  A.  725,  Ml  SW  138 
(holding  that  in  an  action  against  a 
carrier    for    injuries    received    by    a 

?assenger  through  being  thrown 
rom  the  platform  of  a  car  by  a 
sudden  lurch  an  Instruction  per- 
mitting a  recovery  on  the  ground  of 
excessive  speed,  where  there  was  no 
allegation  that  the  car  was  going  at 
an  excessive  rate,  was  not  erroneous, 
the  petition  alleging  generally  that 
the  Injury  resulted  from  defendant's 
negligence  "In  the  construction, 
maintenance  and  operation  of  said 
line  and  car");  Schmitt  v.  St.  Louis 
Transit  Co.,  115  Mo.  A.  445,  90  SW 
421;  Brod  v.  St.  Louis  Transit  Co., 
115  Mo.  A.  202,  91  SW  993;  Aston  v. 
St.  Louis  Transit  Co.,  105  Mo.  A.  226, 
79  SW  999;  Schultze  v.  Missouri  Pac. 
R.  Co..  32  Mo.  A.  438;  Hamilton  v. 
Great  Falls  St.  R.  Co.,  17  Mont.  334, 
42  P  860,  43  P  713;  Flood  v.  Omaha, 
etc.,  St.  R.  Co..  98  Nebr.  124.  162  NW 
293;  Walsh  v.  North  Jersey  St.  R. 
Co..  71  N.  J.  L.  641,  60  A  335;  Allen 
v.  Dry-Dock,  etc.,  R.  Co.,  2  NTS  738; 
Gllkey  v.  Waverly,  etc..  Tract.  Co., 
240  Pa.  528,  87  A  851;  Nashville  R. 
Co.  v.  Howard,  112  Tenn.  107.  78  SW 
1098,  64  LRA  437  (holding  that  In  an 
action  against  a  carrier  for  injuries 
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to  a  passenger  owing  to  a  defective 
track  defendant  could  not  complain 
of  the  fact  that  the  court  charged 
only  on  Its  duty  to  keep  its  track 
and  appliances  in  a  reasonably  safe 
order  and  condition);  Ft.  Worth,  etc., 
R  Co.  v.  Stewart.  (Tex.)  182  SW  893 
Irev  (Civ.  A.)  146  SW  356];  Allen  v. 
Galveston  City  R.  Co.,  79  Tex.  631, 
16  SW  498;  Missouri  Pac.  R  Co.  v. 
Mitchell,  76  Tex.  77,  12  SW  810;  Ten- 
negkeit  v.  Galveston  Electric  Co., 
(Tex.  Civ.  A.)  182  SW  72;  St.  Louis 
Southwestern  R.  Co.  v.  Hassell.  (Tex. 
Civ.  A.)  177  SW  618;  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Stone,  (Tex. 
Civ.  A.)  166  SW  708:  St.  Louis  South- 
western R.  Co.  v.  McNatt,  (Tex.  Civ. 
A.)  166  SW  89:  Quanah,  etc.,  R.  Co. 
v.  Johnson.  (Tex.  Civ.  A.)  159  SW 
406;  Trinity,  etc.,  R.  Co.  v.  McCune, 
(Tex.  Civ.  A.)  154  SW  237;  Texas 
Cent.  R.  Co.  v.  Cameron,  (Tex.  Civ. 
A.)  149  SW  709:  Carpenter  v.  Trinity, 
etc.,  R  Co.,  (Tex.  Civ.  A.)  146  SW 
363;  Illinois  Cent.  R.  Co.  v.  Morris, 
(Tex.  Civ.  A.)  144  SW  1163;  Galves- 
ton Electric  Co.  v.  Dickey,  (Tex.  Civ. 
A.)  138  SW  1093;  Chicago,  etc.,  R. 
Co.  v.  Sears,  (Tex.  Civ.  A.)  130  SW 
1019;  Missouri,  etc.,  R.  Co.  v.  Swift, 
(Tex.  Civ.  A.)  128  SW  460;  Missouri, 
etc.,  R  Co.  v.  Dal  ton,  56  Tex.  Civ.  A. 
82,  120  SW  240;  Carpenter  v.  Trinity, 
etc.,  R.  Co.,  66  Tex.  Civ.  A.  627.  119 
SW  336;  St.  Louis,  etc.,  R.  Co.  v. 
Slzemore,  53  Tex.  Civ.  A.  491,  116 
SW  403;  Houston,  etc.,  R  Co.  v. 
Roach,  52  Tex.  Civ.  A.  96,  114  SW 
418;  El  Paso  Electric  R  Co.  v.  Ruck- 
man.  49  Tex.  Civ.  A.  26,  107  SW 
1168;  Texas,  etc.,  R.  Co.  v.  Clippen- 
ger,  47  Tex.  Ctv.  A.  610,  106  SW 
155;  Houston,  etc.,  R.  Co.  v.  WU- 
klns,  (Tex.  Civ.  A.)  98  SW  202;  St. 
Louis  Southwestern  R.  Co.  v.  Haney, 
(Tex.  Civ.  A.)  94  SW  386;  Galves- 
ton, etc.,  R  Co.  v.  Vollrath,  40  Tex. 
Civ.  A  46,  89  SW  279;  Galveston 
City  R.  Co.  v.  Chapman.  86  Tex.  Civ. 
A  551,  80  SW  856;  Tyler  v.  Texas, 
etc.,  R.  Co..  (Tex.  Civ.  A.)  79  SW 
1075;  Pelly  v.  Denison,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  78  SW  642;  San  An- 
tonio, etc.,  R.  Co.  v.  Turney,  33  Tex. 
Civ.  A.  626,  78  SW  266;  Texas,  etc., 
R.  Co.  v.  Funderburk,  80  Tex.  Civ.  A. 
22,  68  SW  1006;  Ft.  Worth,  etc.,  R. 
Co.  v.  Rogers,  24  Tex.  Civ.  A.  382, 
60  SW  61;  International,  etc.,  R.  Co. 
v.  Anthony.  24  Tex.  Ctv.  A.  9,  67 
SW  897;  International,  etc.,  R.  Co.  v. 
Blbolet.  24  Tex.  Civ.  A.  4.  67  SW 
974;  Texas,  etc.,  R  Co.  v.  Moore, 
(Tex.  Civ.  A.)  41  SW  499;  Gulf,  etc., 
R«  Co.  v.  Brown,  16  Tex.  Civ.  A.  93, 
40  SW  608;  Chesapeake,  etc.,  R.  Co. 
v.  Mathews.  114  Va.  173,  76  SE  288; 
Harris  v.  Seattle,  etc.,  R  Co..  65 
Wash.  27,  117  P  601;  Caldwell  v. 
Northern  Pac.  R.  Co..  62  Wash.  420, 
113  P  1099  (holding  that,  where 
plaintiff  testified  that  she  was  com- 
pelled to  sit  on  the  floor  of  the  car 
for  want  of  a  suitable  seat.  It  was 
proper  to  Instruct  as  to  the  duty  of 
defendant  to  furnish  suitable  Beats 
for  its  passengers);  Connell  v. 
Seattle,  etc,,  R.  Co.,  47  Wash.  510, 
92  P  377;  Ward  v.  Chicago,  etc.,  R. 
Co..  102  Wis.  215,  78  NW  442;  Beery 
v.  Chicago,  etc.,  R.  Co.,  73  Wis.  197, 
40  NW  687;  Hemmlngway  v.  Chicago, 
etc.,  R.  Co.,  72  Wis.  42,  37  NW  804. 
7  AmSR  828.  (2)  As  to  boarding 
passengers.  Nllson  v.  Oakland  Tract. 
Co.,  10  Cal.  A.  103,  101  P  413  (hold- 
ing that,  where  the  evidence  was 
that,  if  the  car  had  not  actually 
stopped  when  plaintiff  attempted  to 
board  it,  It  was  going  so  slowly  that 
it  was  practically  at  a  standstill,  an 
Instruction  based  on  the  theory  that 
the  car  had  stopped  was  proper); 
Perry  v.  Central  R.  Co.,  66  Ga.  746; 
Mlshler  v.  Chicago,  etc..  R.  Co.,  (Ind, 
A.)  Ill  NE  460,  944  [reh  den  113  NE 
310];  Hurt  v.  Illinois  Cent.  R.  Co.; 
146  Ky.  476,  140  SW  650  (Instruc- 
tion following  allegations  of  peti- 
tion); South  Covington,  etc,  R.  Co. 
v.  Raymer,  132  Ky.  187,  116  SW  281, 
136  AmSR  177;  Louisville,  etc..  R. 
Co.  v.  Arnold,  102  SW  322,  81  KyL 
414;  Sterrett  v.  Metropolitan  St.  R 
Co.,  225  Mo.  99,  128  SW  877;  Magulre 
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v.  St.  Louis  Transit  Co..  103  Mo.  A 
459.  78  SW  838:  O'Mara  v.  St.  Louis 
Transit  Co.,  102  Mo.  A.  202,  76  SW 
680  (holding  that,  although  one  in- 
jured '  while  attempting  to  board  a 
street  car  sues  on  the  ground  that 
the  car  was  started  too  soon.  It  is 
not  error  to,  give  a  correct  instruc- 
tion as  to  the  duty  to  stop  a  car  a 
reasonable  time  to  allow  one  to  get 
safely  on,  whether  the  car  was  at  an 
actual  standstill  when  he  attempted 
to  get  on,  or  was  slowly  moving,  and 
started  up  suddenly,  without  coming 
to  a  full  stop);  Glldenmeister  v.  San 
Antonio  Tract.  Co.,  (Tex.  Civ.  A.) 
135  SW  1097;  Missouri,  etc..  R.  Co. 
v.  Davis,  (Tex.  Civ.  A.)  108  SW  1022; 
Ft.  Worth,  etc.,  R  Co.  v.  Work.  (Tex. 
Civ.  A.)  100  SW  962;  Texas,  etc..  R. 
Co.  v.  Gray,  (Tex.  Civ.  A.)_  71  SW 
316;  Missouri  Pac  R.  Co.  v.  Foreman. 
(Tex.  Civ.  A.)  46  SW  834.  (3)  As  to 
alighting  passenger.  Birmingham  R. 
etc..  Co.  v.  James,  121  Ala.  120.  25  S 
847;  St.  Louis,  etc,  R  Co.  v.  Briggs. 
87  Ark.  681.  113  SW  644  (holding 
that,  where  in  an  action  for  injuries 
to  a  passenger  she  testified  that  she 
started  at  once  to  leave  the  train 
wlfen  It  stopped,  and  fell  by  its  sud- 
den start  before  she  had  time  to 
alight,  an  Instruction  that,  where  a 
train  has  stopped  at  a  station,  it  is 
the  carrier's  duty  to  give  passengers 
notice  of  all  the  movements  of  the 
train  before  they  have  time  to  alight, 
was  applicable);  Florida  R.  Co.  v. 
Dorsey,  59  Fla.  260.  62  S  963  (holding 
that  the  evidence  as  to  the  length  of 
time  the  train  remained  stationary 
being  without  conflict,  a  charge  that 
the  time  required  for  a  passenger  to 
leave  a  train  depends  on  the  circum- 
stances of  each  case,  and  that 
whether  the  stop  on  the  day  of  the 
accident  was  reasonably  sufficient  is 
a  question  for  the  Jury  to  determine, 
was  not  erroneous):  Macon,  etc..  R. 
Co.  v.  Anderson,  121  Ga.  666,  49 
SE  791;  Ft.  Wayne,  etc.  Tract-  Co. 
v.  Olinger,  46  Ind.  A.  733,  90  NE 
652;  Louisville,  etc.  Tract.  Co.  v. 
Krobe,  (Ind.  A)  90  NE  48*  [rev  en 
other  grounds  93  NE  6];  Louisville, 
etc.,  R.  Co.  v.  App,  157  Ky.  246,  162 
SW  1123  (holding  that,  where  the 
sole  Issue  was  whether  the  car 
started  while  plaintiff  was  alighting, 
an    Instruction    was    proper    that,    if 

?laintlff  was  thrown  from  the  plat- 
orm  by  a  Jerk  of  the  car,  she  could 
recover,  but.  If  she  had  left  the  car 
In  safety  and  fell  from  another 
cause,  she  could  not  recover) ;  Louis- 
ville, etc.  R.  Co.  v.  Lee.  140  Ky.  91. 
130  SW  813  (holding  that,  where  In 
an  action  for  injuries  to  a  passenger 
while  alighting  from  a  car  there  was 
evidence  that  the  brakeman  jerked 
the  passenger  and  caused  her  to  fall 
but  there  was  no  evidence  that  the 
train  did  not  stop  a  sufficient  time 
to  give  the  passengers  a  reasonable 
opportunity  to  alight,  the  instruc- 
tions should  be  confined  to  the  ques- 
tion whether  the  brakeman  negli- 
gently Jerked  the  passenger  from  the 
steps  of  the  car,  and  the  court 
should  not  submit  the  issue  of  a 
negligent  failure  to  stop  the  train  a 
sufficient  length  of  time);  Central 
Kentucky  Tract.  Co.  v.  Chapman. 
(Ky.)  124  SW  830;  Louisville  R.  Co. 
V.  Owens.  97  SW  366;  29  KyL,  12*4: 
Cummlngs  v.  Detroit  United  R_  Co_ 
163  Mich.  804.  128  NW  206;  Wester- 
velt  v.  St.  Louis  Transit  Co.,  222  Ho. 
325,  121  SW  114;  Paul  v.  Metro- 
politan St.  R.  Co.,  (Mo.  A.)  179  SW 
787;  Zeller  v.  Metropolitan  St.  R.  Co, 
153  Mo.  A.  613.  134  SW  1067;  Kc- 
Nally  v.  Metropolitan  St.  R.  Co..  145 
Mo.  A.  127,  129  SW  464  (holding  that, 
where  the  evidence  showed  that  a 
conductor  standing  on  the  back  plat- 
form of  a  street  car  announced  a 
certain  street,  and  on  the  car  stop- 
ping plaintiff,  a  passenger,  walked 
through  the  car  and  on  to  the   back 

filatform  and  attempted  to  alight,  an 
nstructlon  submitting  the  hypothesis 
that  the  conductor  In  the  exercise  of 
reasonable  care  could  have  known 
that  plaintiff  was  leaving  the  car.  In- 
stead of  the  hypothesis  that  the  con~ 
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made  by  the  pleadings  and  evidence,*  aa  where  it  |  charges  on  a  theory  not  put  in  issue  by  the  plead- 


ductor  actually  knew  that  fact,  was 
not  error);  Craig-  v.  Wabash  R.  Co., 
1*2  Mo.  A.  314,  116  SW  771;  Jones  v. 
Springfield  Tract.  Co.,  137  Mo.  A.  408, 
118  SW  67B;  Allen  v.  Metropolitan  St. 
R.  Co.,  133  Mo.  A.  425,  113  SW  691; 
Bond  v.  Chicago,  etc..  R.  Co..  122  Mo. 
A.  207,  99  SW  30:  Cullar  v.  Missouri, 
etc.,  R.  Co.,  84  Mo.  A.  340;  Willis  v. 
Metropolitan  St.  R.  Co.,  63  App.  Div. 
332.  71  NTS  654;  Smitson  v.  South- 
ern Pac.  Co..  87  Or.  74,  60  P  907; 
Howland  v.  New  York,  etc.,  R.  Co., 
26  R.  I.  138,  58  A  683;  Conwill  v. 
Gulf,  etc.,  R.  Co.,  85  Tex.  96,  19  SW 
1017;  Missouri  Pac.  R.  Co.  v.  Long, 
81  Tex.  253,  16  SW  1016,  26  AmSR 
811;  Drewery  v.  £1  Paao  Electric  R. 
Co.,  (Tex.  Civ.  A.)  120  SW  1061 
(holding  that,  where  plaintiff  sued 
for  Injuries  caused  by  the  sudden 
moving  of  a  street  car  as  she  was 
alighting,  and  did  not  allege  negli- 
gence of  the  conductor  in  falling  to 
tell  her  not  to  get  off  until  the  car 
stopped,  a  charge  directing  the  Jury 
not  to  consider  the  question  whether 
the  conductor  notified  plaintiff  not 
to  attempt  to  alight  until  the  car 
stopped  was  proper);  Dallas  Cons. 
Electric  St.  R.  Co.  v.  Chase,  (Tez. 
Civ.  A.)  118  SW  783:  Galveston,  etc., 
R.  Co.  v.  Berry,  49  Tex.  Civ.  A  521, 
109  SW  893;  Texas  Midland  R.  Co. 
v.  Rltchey,  49  Tex.  Civ.  A.  409,  108 
SW  782;  Texas,  etc.,  R.  Co.  v.  Bees- 
ley,  46  Tex.  Civ.  A.  108,  101  SW  1061; 
Houston,  etc.,  R.  Co.  v.  Easton,  44 
Tex.  Civ.  A  86,  97  SW  833;  St.  Louis 
Southwestern  R.  Co.  v.  Kennedy, 
(Tex.  Civ.  A.)  96  SW  653;  St.  Louis 
Southwestern  R.  Co.  v.  Hlghnote, 
(Tex.  Civ.  A.)  84  SW  365  [rev  on 
other  grounds  99  Tex.  23,  86  SW  9231 : 
Missouri,  etc,  R.  Co.  v.  White,  22 
Tex.  Civ.  A.  424,  65  SW  593  (hold- 
ing that,  where  plaintiff  was  Injured 
In  alighting  from  a  railroad  car,  evi- 
dence that  the  step  box  was  too  small, 
and  the  gToundon  which  IV  was  placed 
was  slanting  and  uneven,  was  suffi- 
cient to  support  an  instruction  sub- 
mitting the  isBue  whether  the  slse 
of  the  box  or  condition  of  the  ground 
was  the  proximate  cause  of  the  fall); 
Missouri,  etc.,  R.  Co.  v.  McElree,  16 
Tex.  Civ.  A.  182,  41  SW  848  (holding 
that,  where'  the  petition  alleges  that 
the  train  did  not  stop  long  enough 
to  allow  plaintiff  to  alight  in  safety, 
and  that  just  as  he  was  alighting 
the  train  was  suddenly  and  violently 
started,  throwing  plaintiff  to  the 
ground,  negligence  of  defendant  Is 
predicated  on  both  the  Insufficiency 
of  the  stop  and  the  suddenness  of 
the  start,  and  instructions  covering 
either  point  are  properly  based  on  the 
pleadings);  Morrison  v.  Seattle  Elec- 
tric Co.,  63  Wash.  531,  115  P  1076; 
Gllmore  v.  Seattle,  etc.,  R.  Co.,  29 
■Wash.  150,  69  P  743.  (4)  As  to  In- 
jury by  derailment.  Colorado  Mid- 
land R  Co.  v.  McGarry,  41  Colo.  398, 
92  P  916;  Baltimore,  etc.,  R.  Co.  v. 
Worthfngton,  21  Md.  275,  83  AmD 
678;  Heyde  v.  St.  Louis  Transit  Co., 
102  Mo.  A.  637.  77  SW  127;  Texas 
Tract.  Co.  v.  Hanson,  (Tex.  Civ.  A.) 
143  SW  214;  San  Antonio.  Tract.  Co. 
v.  Williams,  34  Tex.  Civ.  A.  372,  78 
SW  977:  Missouri,  etc.,  R.  Co.  r. 
White,  22  Tex.  Civ.  A.  424,  55  SW 
693.  (6)  As  to  Injury  by  elevator. 
Clark  v.  Scandinavian-American 
Bank,  113  Minn.  93,  128  NW  1114: 
Cooper  v.  Century  Realty  Co.,  224 
Mo.  709,  123  SW  848;  Bullock  v. 
Butler  Exch.  Co.,  24  R.  I.  50.  52  A 
122.  (6)  It  Is  not  error  to  instruct 
the  jury  as  to  the  legal  relation  be- 
tween a  carrier  and  a  passenger, 
where  such  information  is  pertinent 
to  the  issues.  Zeiler  v.  Metropolitan 
St.  R.  Co.,  153  Mo.  A.  613,  134  SW 
1067.  (7)  Where  an  instruction  re- 
quires a  finding  that  plaintiff  was  on 
the  train  with  the  Knowledge  and 
consent  of  the  agent  In  charge  of  it, 
it  cannot  be  objected  that  it  does 
not  submit  the  question  whether  he 
was  rightfully  on  the  train.  White- 
head v.  St.  Louis,  etc.,  R.  Co., 
99     Mo.     263.     11     SW     751,     6     LRA 


409.  (8)  In  an  action  against  a 
carrier  for  personal  injuries  alleged 
to  have  been  received  while  a  pas- 
senger on  defendant's  train,  an  in- 
struction that  no  recovery  could  be 
had  if  plaintiff  was  a  trespasser  on 
the  train  is  warranted  by  defend- 
ant's plea  of  denial.  Pfaffenback  v. 
Lake  Shore,  etc.,  R.  Co.,  148  Ind.  246, 
41  NE  530.  (9)  An  instruction  limit- 
ing inquiry  to  negligence  in  "the 
management  and  control  of  said  pas- 
senger train  and  coach"  is  not 
broader  than  the  charge  of  the  peti- 
tion that  defendant  "carelessly  and 
negligently  operated  and  ran  Its 
train  in  which  plaintiff  was  riding 
as  a  passenger.  Marriott  v.  Missouri 
Pac.  R.  Co.,  142  Mo.  A  199,  126  SW 
231.  (10)  An  instruction  that,  If  de- 
fendant's conductor  assaulted  plain- 
tiff while  on  the  car.  and  thereafter 
followed  and  assaulted  him,  defend- 
ant was  liable,  unless  the  assault 
was  In  self-defense,  Is  not  error, 
where  the  evidence  was  conflicting 
as  to  whether  the  assault  occurred 
In  such  a  manner  or  was  commenced 
after  plaintiff  ceased  to  be  a  pas- 
senger. Alabama  City,  etc,  R.  Co.  v. 
Sampley,  4  Ala.  A.  464,  58  S  974.  (11) 
Where  the  only  issue  was  whether 
the  car  stopped  and  then  started 
backward  as  the  passenger  was  at- 
tempting to  alight,  or  whether  she 
voluntarily  stepped  from  it  while  it 
was  still  going  forward,  an  instruc- 
tion to  find  for  defendant  if  the  evi- 
dence was  equally  balanced  as  be- 
tween such  theories  was  proper. 
Wyatt  v.  Pacific  Electric  R.  Co.,  166 
Cal.  170,  108  P  892.  (12)  In  an  ac- 
tion for  assault  on  a  passenger,  In- 
structions stating  who  are  passengers 
and  the  duty  of  the  carrier  toward 
them,  and  the  measure  of  damages 
for  the  breach  of  this  duty  were  not 
erroneous  as  submitting  the  case  on 
two  different  theories,  the  one  that 
it  was  an  action  for  tort,  and  the 
other,  for  the  breach  of  the  contract. 
Rand  v.  Butte  Electric  R.  Co.,  40 
Mont.  398,  107  P  87.  (13)  Where  the 
only  person  in  the  carrier's  employ 
charged  with  negligence  was  the 
conductor  of  a  car,  a  requested  in- 
struction that  defendant  could  not 
be  held  liable  because  the  motorman 
of  the  car  did  not  reverse  the  power 
after  the  accident,  but  relied  on  his 
brakes  to  stop  the  car,  was  improperly 
refused.  Cunningham  v.  Metropolitan 
St.  R.  Co..  104  App.  Div.  "626,  93  NTS 
700.  (14)  In  an  action  by  a  pas- 
senger to  recover  for  damages  occa- 
sioned by  the  falling  of  a  seat,  an 
instruction  allowing  a  recovery  if 
defendant  was  negligent  in  leaving 
open  the  seat  for  occupancy,  and  the 
Injury  was  the  proximate  result  of 
such  negligence  is  not  error  because 
such  act  of  negligence  was  not 
pleaded,  where  there  was  a  general 
allegation  of  negligence.  Inter- 
national, etc.,  R.  Co.  v.  Anthony,  24 
Tex.  Civ.  A.  9,  57  SW  897. 

[b]  A  general  charge  that  a  carrier 
most  use  "all  cars"  to  avoid  injuring 
a  passenger  is  not  error,  where  the 
sole  question  Is  whether  the  car  had 
stopped  before  the  passenger  at- 
tempted to  get  off.  Jacksonville 
Electric  Co.  v.  Cubbage,  58  Fla.  287, 
61   S  139. 

To]     As    to    psjnlttvs!    damsspss  — 

Where  It  appears  that  plaintiff  was 
injured  by  being  pushed  from  a  mov- 
ing train  by  the  conductor  at  a  sta- 
tion at  which  he  did  not  wish  to 
alight,  an  Instruction  on  the  subject 
of  punitive  damages  was  not  inap- 
propriate. Atlanta,  etc.,  R  Co.  v. 
Potts.  128  Ga.  397,  57  SE  686.  See 
also  Louisville  R.  Co.  v.  Frlck,  168 
Ky.  450,  165  SW  649  (assault  and 
battery  by   conductor). 

9.  Cal. — Green  v.  Pacific  Lumber 
Co..  130  Cal.  435,  62  P  747. 

Ga. — Hlllman  v.  George  R.,  etc., 
Co.,  126  Ga,  814,  56  SE  68,8  AnnCas  222. 

111. — Dowd  v.  Chicago  City  R.  Co., 
153   111.   A.   85. 

Iowa. — Moore  v.  D#s  Moines,  etc, 
R.  Co.,  69  Iowa  491.  30  NW  51. 

Ky. — Samuels  v.  Louisville  R.  Co., 


151  Ky.  90,  151  SW  37. 

Mass. — Tobin  v.  Plttsfield  Electric 
St.  R.  Co.,  206  Mass.  681.  92  NE  887. 

Mich. — Kalis   v.    Detroit   United   R 
Co.,   166   Mich.    485,  119   NW  906. 

Tex. — Missouri,  etc..  R.  Co.  v.  Ay- 
cock,    (Civ.  A)    135  SW   198. 

[a]  Xnstrnottons  held  erroneous 
under  the  pleadings  and  evldenoe: 
(1)  Irvine  v.  Delaware,  etc.,  R.  Co., 
184  Fed.  664,  106  CCA  600;  South- 
ern Pac  Co.  v.  Schuyler,  185  Fed. 
1016,  68  CCA  409;  Birmingham  R„ 
etc.,  Co.  v.  Washington,  192  Ala.  617, 
69  S  65;  Birmingham  R.,  etc..  Co.  v. 
Ellard,  135  Ala.  433,  38  S  276;  Ala- 
bama Great  Southern  R.  Co.  v.  Hill, 
98  Ala.  614,  9  S  722,  80  AmSR  65; 
Kansas  City  Southern  R  Co.  v. 
Cobb.  118  Ark.  669,  178  SW  383;  St. 
Louis,  etc.,  R.  Co.  v.  Williams,  117 
Ark.  329,  175  SW  411;  Green  v.  Paci- 
fic Lumber  Co.,  130  Cal.  485,  62  P 
747  (holding  that,  where  one  count 
of  a  complaint  is  based  on  a  colli- 
sion of  trains  and  another  on  an  in- 
jury received  by  plaintiff  in  attempt- 
ing to  escape  from  a  threatened  col- 
lision, an  instruction  that  plaintiff 
could  not  recover  without  proof  of 
collision  is  properly  refused);  Hlll- 
man v.  Georgia  R.,  etc..  Co.,  126  Ga. 
814,  66  SE  68,  8  AnnCas  222  (hold- 
ing that  an  instruction  that,  if  a  pas- 
senger 1b  guilty  of  boisterous  con- 
duct, but  desists  after  request  or 
command  of  the  conductor,  the  con- 
ductor would  not  be  justified  In  ex- 
pelling him  from  the  train  after  he 
had  so  desisted.  Is  an  inaccurate 
statement  of  the  law,  as  based  on 
evidence  that  such  passenger  was  in 
a  car  in  which  he  had  no  lawful 
right  to  be,  and  the  conductor  per- 
mitted him  to  remain  there  with  a 
pistol  in  his  hand  to  the  exclusion 
of  passengers  who  had  a  right  to  be 
there):  Ratner  v.  Chicago  City  R. 
Co.,  283  111.  169,  84  NE  201  [rev  133 
111.  A.  628}  (erroneous  for  not  limit- 
ing the  company's  negligence  to  that 
charged  in  the  declaration);  North 
Chicago  St-.R.  Co.  v.  Polkey,  203  111. 
225,  67  NE  798-  Cleveland,  etc.,  R. 
Co.  v.  Scott,  111  111.  A  234  (failure  to 
limit  right  of  recovery  to  acts  of 
negligence  charged  in  the  declara- 
tion); Citlsens'  St.  R.  Co.  v.  Jolly, 
161  Ind.  80.  67  NE  935;  Chicago,  etc, 
R.  Co.  v.  Mitchell,  56  Ind.  A.  S54,  lotf 
NE  396;  Lake  Erie,  etc..  R.  Co.  v. 
Cotton.  45  Ind.  A.  680,  91  NE  253; 
Indianapolis,  ertc.  Rapid  Transit  Co. 
v.  Derry.  33  Ind.  A  499,  71  NE  912; 
Louisville,  etc,  R  Co.  v.  Ricketts, 
62  SW  939,  21  KyL  662;  Louisville, 
etc.,  R.  Co.  v.  Ballard,  6  KyL  512; 
Partelow  v.  Newton",  etc,  St.  R.  Ca, 
196  Mass.  24.  81  NE  894;  Costlgan 
v.  Warren,  etc.,  St.  R.  Co.,  174  Mass. 
553,  55  NE  317;  Bowdle  v.  Detroit 
St.  R.  Co.,  103  Mich.  272,  61  NW 
629,  60  AmSR  866;  Black  v.  Metro- 
politan St.  R.  Co.,  217  Mo.  672,  117 
SW  1142;  Detrich  v.  Metropolitan  St. 
R.  CO..  143  Mo.  A  176.  127  SW  608 
(erroneous  for  not  being  limited  to 
the  specific  acts  of  negligence  al- 
leged In  the  petition);  Moore  v.  Met- 
ropolitan St.  R.  Co.,  142  Mo.  A  290, 
126  SW  181;  Willis  v.  St.  Joseph  R, 
Light,  etc.,  Co.,  Ill  Mo.  A  580,  86 
SW  567:  Douyette  v.  Nashua  St.  R 
Co.,  69  N.  H.  625.  44  A  104;  Becker 
v.  Interborough  Rapid  Transit  Co., 
128  App.  Div.  456,  112  NTS  816;  Ash- 
tabula Rapid  Transit  Co.  v.  Holmes, 
67  Oh.  St.  163,  $6  NE  877;  Kemp  v. 
Portland  R.,  etc,  Co.,  74  Or.  258,  145 
P  274;  Galveston,  etc  R  Co.  v.  Bibb, 
(Tex.  Civ.  A)  172  SW  178;  Gilde- 
meister  v.  San  Antonio  Tract  Co.. 
(Tex.  Civ.  A.)  136  SW  1097;  Mis- 
souri, etc.,  R.  Co.  v.  Aycock,  (Tex. 
Civ.  A.)  135  SW  198  (holding  that 
an  instruction  that  defendant  car- 
rier was  not  bound  to  send  a  physi- 
cian to  treat  an  injured  passenger, 
and  that  the  Jury  could  not  consider 
testimony  that  the  carrier's  agent 
agreed  to  send  its  local  physician, 
but  failed  so  to  do,  was  properly  re- 
fused, the  testimony  being  admis- 
sible on  an  issue  of  the  passenger's 
contributory  negligence  In  falling  tp 
procure  treatment);  Rapid  Transit  R. 
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ings,10  or  not  supported  by  the  evidence,11  or  which  |  ignores  or  omits  to  charge  on  a  material  element  or 


Co.  v.  Strong,  (Tex.  Ctv.  A.)  108  SW 
394;  International,  etc,  R  Co.  v. 
Satterwhlte,  19  Tex.  Civ.  A.  170,  47 
SW  41;  Texas,  etc.,  R.  Co.  v.  Beck- 
worth.  11  Tex.  Civ.  A.  153,  32  SW 
347;  Dickert  v.  Salt  Lake  City  R. 
Co..  20  Utah  394.  69  P  95.  (2)  As  to 
injury  to  a  boarding  passenger.  Met- 
ropolitan St.  R.  Co.  v.  Hudson,  113 
Fed.  449.  61  CCA  283;  Peterson  v. 
Metropolitan  St.  R  Co..  211  Mo.  498, 
111  SW  37;  Plum  v.  Metropolitan  St. 
R.  Co.,  91  App.  Div.  420.  86  NYS  827; 
Pallez  v.  Brooklyn  City  R.  Co.,  4 
NYS  384  [aff  123  N.  Y.  652  mem.  26 
NE  954  mem].  (8)  As  to  injury  to 
an  alighting  passenger.  Lake  St  El. 
R  Co.  v.  Craig.  126  III.  A.  361;  Chi- 
cago Union  Tract.  Co.  v.  Grommes, 
115  111.  A.  118  (not  confining  the  Jury 
to  the  negligence  alleged) ;  Chicago 
City  R.  Co.  v.  Catlin,  70  111.  A  97; 
Anderson  v.  Canadian  Northern  R. 
Co.,  130  Minn.  373.  153  NW  863;  Man- 
ning v.  Nassau  Electric  R  Co.,  187 
App.  Div.  860,  122  NYS  864-  Bonney 
v.  Bushwlck  R  Co.,  1  HowPrNS 
(N.  Y.)  66;  Henry  v.  Grant  St.  Elec- 
tric R  Co..  24  Wash.  246.  64  P  137: 
Blake  v.  Camden  Interstate  R.  Co., 
67  W.  Va.  300,  60  SE  408.  (4)  Where 
the  declaration  contains  a  single 
count  wherein  defendant's  negli- 
gence is  alleged  disjunctively  in  vari- 
ous forms,  the  proof  of  any  one  of 
which  would  sustain  a  judgment  for 

Jilaintiff,  it  is  error  to  instruct  the 
ury  to  find  for  defendant  unless 
plaintiff  proved  defendant  guilty  of 
negligence  "in  the  manner  charged 
in  the  declaration."  Dowd  v.  Chi- 
cago City  R.  Co..  153  111.  A.  86.  (6) 
Where  a  passenger  suing  for  injuries 
counts  on  negligence  generally,  or 
several  kinds  together,  constituting 
general  negligence,  and  the  doctrine 
of  res  ipsa  loquitur  is  applicable,  it 
is  improper  to  instruct  that  there  Is 
no  evidence  that  defendant  carrier 
was  negligent  in  a  given  particular. 
Tobln  v.  Pittsfleld  Electric  St.  R.  Co., 
206  Mass.  581.  92  NE  887.     (6)  Where 

Jilaintlff  alleges  several  specified  in- 
uries,  an  instruction  that,  if  the 
jury  find  that  one  specified  injury 
was  not  caused  or  aggravated  by  the 
accident,  then  they  shall  find  for  the 
.  defendant  is  erroneous,  although  in 
other  instructions  they  are  told  that. 
if  they  find  for  plaintiff,  they  shall 
award  damages  sufficient  to  compen- 
sate him  for  all  the  injuries  received. 
Moore  v.  Des  Moines,  etc.,  Co.,  69 
Iowa  491.  30  NW  61.  (7)  Where  a 
prima  facie  case  Is  made  by  proof 
that  plaintiff  was  a  passenger,  and 
that  an  accident  happened  whereby 
he  was  Injured,  an  instruction 
which  tells  the  jury  that  they  should 
not  consider  the  fact  that  plaintiff 
was  injured  in  determining  whether 
he  Is  entitled  to  recovery  and 
whether  defendant  was  negligent  is 
Improper.  Harley  v.  Aurora,  etc.,  R. 
Co..   128   111.   A.    643. 

[b]  Hot  consistent  with  statement 
mad*  aa  to  issues*— In  an  action 
for  the  death  of  a  passenger  while 
riding  oit  the  Inside  running  board 
of  a  car  from  contact  with  a  car 
from  the  opposite  direction  on  the 
other  track,  after  a  statement  by  the 
coirrt  that  the  only  question  that 
would  be  submitted  was  whether  de- 
ceased was  forced  into  his  position 
by  the  pressure  of  passengers  per- 
mitted to  board  after  deceased,  or 
whether  he  voluntarily  assumed  such 
position,  it  was  error  to  Instruct 
that,  If  the  bell  on  the  car  that 
struck  him  was  not  sounded,  plain- 
tiff might  recover.  Kalis  v.  Detroit 
United  R.  Co.,  155  Mich.  485.  119  NW 
906. 

10.  Ala. — Alabama  City,  etc.,  R.  Co. 
v.  Bullard,  147  Ala.  618,  47  S  678:  Bir- 
mingham R.,  etc.,  Co.  v.  Landrum, 
153  Ala.  192.  46  S  198,  127  AmSR  25. 
Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Jackson,  93  Ark.  119,  124  SW 
241;  St.  Louis,  etc.,  R.  Co.  v.  Barnett. 
«5  Ark.  255.  45  SW  550;  St.  Louis, 
etc.,  R.  Co.  v.  Sweet,  63  Ark.  563,  40 
SW  468. 


Fla. — Pensacola  Electric  Terminal 
R.  Co.  v.  Haussman,  61  Fla.  286, 
40  S  196. 

Ga. — Southern  R.  Co.  v.  Nappler, 
138  Ga.  31,  74  SE  778;  Savannah 
Electric  Co.  v.  Pritchard,  133  Ga. 
747.  66  SE  952;  Western,  etc.,  R  Co. 
v.  Burnham,  123  Ga.  28,  50  SE  984; 
Central  R,  etc.,  Co.  v.  Smith,  80  Ga. 
526.    5    SE    772. 

111. — Chicago  Cons.  -Tract.  .Co.  v. 
Schritter,  222  111.  364,  78  NE  820  [aff 
124  111.  A.  578];  Chicago  Union  Tract. 
Co.  v.  Hanthorn,  211  111.  367,  71  NE 
1022;  Chicago,  etc.,  R.  Co.  v.  Mehl- 
sack.  131  111.  61.  22  NE  812,  19  AmSR 
17;  Gorman  v.  South  Side  El.  R  Co., 
191  111.  A.  471;  Kulplnsky  v.  Samp- 
sell,  145  111.  A.  242:  Chicago,  etc.,  R. 
Co.  v.  Wallace,  85  111.  A.  606;  Cin- 
cinnati, etc.,  R  Co.  v.  Dufrain,  36 
111.   A   352. 

Ind. — Indiana  R.  Co.  v.  Maurer,  160 
Ind.    25,   66   NE   156. 

Kan. — Chicago,  etc.,  R  Co.  v.  Bell, 
1  Kan.  A.  71,  41  P  209. 

Ky. — Lexington  R.  Co.  v.  Lowe.  143 
Ky.  339.  136  SW  618- Illinois  Cent. 
R  Co.  v.  Vinson,  74  SW  671,  25  KyL 
38  [reh  den  76  SW  167.  25  KyL  662]. 

Md. — Western  Maryland  R  Co.  v. 
State,  95  Md.   637.  53  A  969. 

Mass. — Payne  v.  Springfield  St.  R. 
Co..  203  Mass.  425,  89  NE  636. 

Mi  mi. — Harrold  v.  Winona,  etc.,  R. 
Co.,  47  Minn.  17.  49  NW  389. 

Mo. — Ely  v.  St.  Louis,  etc..  R  Co. 
77  Mo.  34;  Hamilton  v.  Metropolitan 
St.,  R.  Co.,  114  Mo.  A.  604,  89  SW  893: 
Corum  v.  Metropolitan  St.  R  Co., 
113  Mo.  A.  631.  88  SW  143;  Jacquin 
v.  Grand  Ave.  Cable  Co.,  67  Mo.  A. 
320;  Wilburn  v.  St.  Louis,  etc.,  R. 
Co..   36   Mo.   A.    203. 

N.  J. — Partridge  v.  Woodland 
Steamboat  Co.,  66  N.  J.  L.  290,  49  A 
726. 

Or. — Maynard  v.  Oregon  R  Co.,  46 
Or.  16.  78  P  983.  68  LRA  477. 

S.  C. — Singletary  v.  Seaboard'  Air 
Line  R.  Co.,  88  S.  C.  565,  71  SE  57. 

Tenn. — Payne  v.  Nashville,  etc.,  R. 
Co..  106  Tenn.   167,  61  SW  86. 

Tex. — Ft.  Worth,  etc..  R.  Co.  v.  Wil- 
kinson. (Civ.  A.)  152  SW  203;  Texas, 
etc.,  R.  Co.  v.  Marshall,  67  Civ.  A. 
638,  122  SW  946;  Gulf.  etc..  R  Co.  v. 
Garner,  52  Tex.  Civ.  A.  887.  115  SW 
273:  Denlson,  etc,  R.  Co.  v.  Freeman, 
38  Tex.  Civ.  A.  152,  85  SW  55;  St. 
Louis  Southwestern  R  Co.  v.  High- 
note  (Civ.  A.)  84  SW  365  [rev  on 
other  grounds  99  Tex.  23,  8«  SW 
923];  St.  Louis  Southwestern  R.  Co. 
v.  Cannon,  31  Tex.  Civ.  A.  437,  71 
SW  992. 

[a]  niustratloas.— (1)  Where  the 
complaint  alleged  negligence  in  the 
operation  and  management  by  de- 
fendant of  its  passenger  and  freight 
trains,  an  instruction  as  to  the  duty 
of  a  carrier  of  passengers  "in  keep- 
ing its  passenger  trains  and  appli- 
ances In  a  safe  condition"  is  errone- 
ous. Maynard  v.  Oregon  R  Co.,  46 
Or.  16,  78  P  983.  68  LRA  477.  (2) 
Where  the  declaration  alleges  specifi- 
cally that  plaintiff  was  Injured  by 
being  thrown  from  a  car,  it  is  error 
to  charge  on  the  theory  that  he  was 
compelled  to  jump  therefrom.  Pen- 
sacola Electric  Terminal  R.  Co.  v. 
Haussman,  51  Fla.  286,  40  S  196.  (3) 
Where  the  action  was  based  on  negli- 
gence in  suddenly  starting  the  car 
as  nlaintlff  was  about  to  alight,  it 
Is  proper  to  refuse,  and  erroneous 
to  give,  an  Instruction  relating  to 
negligence  In  falling  properly  to  stop 
the  car.  Chicago  Union  Tract.  Co.  v. 
Hanthorn.  211  111.  367,  71  NE  1022: 
Chicago,  etc.,  R.  Co.  v.  Wallace,  85 
111.  A.  606.  (4)  Where  the  sole  al- 
legation of  negligence  in  an  action 
for  injuries  was  the  untimely  start- 
ing of  a  street  car  before  plaintiff 
had  time  to  alight,  an  instruction 
that.  If  defendant's  employees  failed 
to  assist  plaintiff  In  leaving  the  car, 
defendant  would  be  guilty  of.  negli- 
gence was  error,  although  evidence 
on  such  Issue  was  received  at  the 
trial  without  objection.  Indiana  R. 
Co.  v.  Maurer.  160  Ind.  25.  66  NE  166. 


11.  Ala. — Knight  v.  Tomblgbee 
Valley  R.  Co.,  19F Ala.  140.  67  S  238: 
Birmingham  R.,  etc.,  Co.  v.  Roach. 
188  Ala.  306,  66  S  82;  Birmingham  R 
etc.,  Co.  v.  O'Brien.  185  Ala.  617.  64 
S  343;  Birmingham  R,  etc  Co.  v. 
Girod,  164  Ala.  10.  51  S  242.  127  Am 
SR  17;  Louisville,  etc  R  Co.  v. 
Qulnn.  145  Ala.  657,  39  S  616;  Bir- 
mingham Union  R.  Co.  v.  Smith.  99 
Ala.  60,  8  S  86.  24  AmSR  761;  Ala- 
bama City,  etc.,  R  Co.  v.  Sampler. 
4  Ala.  A.  464,  68  S  974. 

Ark. — Prescott,  etc.,  R.  Co.  ▼. 
Thomas,  114  Ark.  56.  167  SW  48«; 
Arkansas,  etc.,  R.  Co.  v.  Sain,  90  Ark. 
278,  419  SW  659.  22  LRANS  910;  St. 
Louis,  etc,  R  Co.  v.  Wilson,  70  Ark. 
136.  66  SW  661,  91  AmSR  74;  LltUe 
Rock,  etc.  R.  Co.  v.  Cavenesse,  48 
Ark.   106,  2  SjW  605. 

Colo. — Denver,  etc,  R  Co.  ▼.  Pil- 
grim, 9  Colo.  A.  86.  47  P  6S7. 

Fla. — Jacksonville  St.  R  Co.  v. 
Chappell.  21   Fla.  175. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Gatlin. 
142  Ga.  293,  82  SE  888;  Southern  R 
Co.  v.  Horton.  134  Ga.  18,  67  SE  4«0: 
Blodgett  v.  Bartlett.  60  Ga.  353. 

111. — North  Chicago-  St.  R.  Co.  v. 
Williams,  140  111.  276.  29  NE  «72: 
Maler  v.  Chicago  City  R.  Co.,  1(6 
111.   A.   600. 

Iowa — Root  v.  Des  Moines  City  R 
Co.,  113  Iowa  676,  83  NW  904:  Winter 
v.  Central  Iowa  R  Co.,  74  Iowa  448. 
38   NW  154. 

Ky. — Illinois  Cent.  R  Co.  v.  Lenc*. 
100    SW   215,  80  KyL  988. 

Md. — Baltimore  City  Pass-  R.  Oo. 
v.  Nugent,  86  Hd.  349,  38  A  779.  39 
LRA  161. 

Mass. — Kuhlen  v.  Boston,  etc..  St. 
R.  Co.,  193  Mass.  841,  79  NE  815,  118 
AmSR  516,  7  LRANS  729;  DodKC  v. 
Boston,  etc,  SS.  Co.,  148  Mass.  207. 
19  NE  873.  12  AmSR  541.  2   LRA   83. 

Mich. — Brltton  v.  Grand  Rapids  St. 
R.  Co.,   90   Mich.   169,   51  NW    276. 

Minn.— McBride  v.  St.  Paul  City  R 
Co..  72  Minn.  291,  75  NW  231. 

Mo. — Cooper  v.  Century  Realty  Co., 
224  Mo.  709.  128  SW  848  (elevator): 
Parks  v.  St.  Louis,  etc..  R  Co..  178 
Mo.  108.  77  SW  70,  101  AmSR  425: 
Hennessy  v.  St.  Louis,  etc.,  R.  Co, 
173  Mo.  86,  73  SW  162;  Thompson  v. 
Metropolitan  St.  R  Co.,  135  Mo.  217. 
36  SW  625;  Ely  v.  Southwest  Mis- 
souri R  Co.,  141  Mo.  A.  708.  125  SW 
833;  WiUls  v.  St.  Joseph  R.  etc.  Co, 
111  Mo.  A.  680.  86  SW  667;  Hutchin- 
son v.  Reliance  Realty  Co.,  88  Mo.  A 
614  (elevator  passenger):  Worthlng- 
ton  v.  Llndell  R.  Co.,  72  Mo.  A.  1«1; 
Ephland  v.  Missouri  Pac  R.  Co..  57 
Mo.  A.    147. 

N.  Y.— Miller  v.  Ocean  SS.  Co..  113 
N.  Y.  199,  23  NE  462;  Merrill  v. 
Metropolitan  St.  R  Co.,  73  App.  Div. 
401,  77  NYS  122-  Whitaker  v.  Stateo 
Island  Midland  R.  Co.,  65  App.  D1t. 
451,  72  NYS  814;  Gllbertson  v.  Forty- 
Second  St.,  etc.,  R  Co.,  14  App.  Div 
294.  43  NYS  782;  Wynn  v.  Central 
Park,  etc.,  R  Co.,  10  App.  Div.  13. 
41  NYS  695;  Connelly  v.  Manhattan 
R  Co..  68  Hun  466.  23  NYS  88  frer 
on  other  grounds  142  N.  Y.  S77.  3T 
NE  462];  Pollard  v.  New  York,  etc, 
R.  Co.,  20  N.  Y.  Super.  437;  Gold  t. 
Dry  Dock,  etc.,  R  Co.,  84  NTS  1017: 
Laugblln  v.  Atlantic  Ave.  R.  Co,  1! 
NYS  458.  Compare  Decker  v.  Man- 
hattan R.  Co.,  2  NYS  302  (holding 
that  a  charge  that  steam  rail  roes 
companies  must  use  the  utmost  care 
In  carrying  passengers  Is  correct,  and 
cannot  prejudice  defendant,  sued  for 
an  injury  to  a  person  entering  its 
train,  even  if  it  has  no  application 
to  the  evidence). 

Or. — Lewis  v.  Portland  R.  etc..  Co_ 
69  Or.  314,  117  P  423. 

Pa. — Lombard,  etc,  R  Co.  >.  Chris- 
tian. 124  Pa.  114,  16  A  628;  Walthoor 
v.  Pennsylvania  R  Co..  40  Pa.  Super. 
262. 

S.  C. — Brodle  v.  Carolina  Midland 
R  Co.,  46  S.  C.  203,  24  SE  180. 

Tenn. — East  Tennessee,  etc.  R  Co- 
v.  Lee.  90  Tenn.  570,  18  SW    2(8. 

Tex. — Texas,  etc,  R  Co.  v.  Miller. 
79  Tex.  78.  15  SW  264.  23  AmSR  3M. 


For  later  oases,  developments  and  snaac**  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number- 
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material  matter  in  issue,"  or  disregards  or  ignores 
a  material  part  of  the  evidence.13  But  an  instruc- 
tion is  not  erroneous  because  it  fails  to  instruct  as 
to  immaterial  matters.14 

[»  1478]     (5)    Proximate  Cause  of  Injury.    In 

11  LRA  396:  International,  etc.,  R 
Co.  v.  Cock,  68  Tex.  713,  6  SW  635, 
2  AmSR  621;  Missouri,  etc..  H.  Co. 
v.  Dickson.  (Civ.  A.)  163  SW  933; 
Texas  Cent  R.  Co.  v.  Cameron,  (Civ. 
A.)  149  SW  709;  Norton  "v.  Galves- 
ton, etc.,  R.  Co.,  (Civ.  A.)  108  SW 
1044;  Gulf,  etc.,  R.  Co.  v.  Turner, 
(Civ.  A.)  93  SW  196;  St.  Louis,  etc., 
R.  Co.  v.  Ross,  (Civ.  A.)  89  SW 
1106;  Texas,  etc.,  R.  Co.  v.  Bratcher, 
(Civ.  A.)  78  SW  631;  Gulf,  etc.,  R. 
Co.  v.  Carter,  (Civ.  A.)  71  SW  73; 
Texas,  etc.,  R.  Co.  v.  Tarkington,  27 
Tex.  Civ.  A.  853,  66  SW  137:  Houston, 
etc.,  R.  Co.  v.  Norrls,  (Civ.  A.)  41 
SW  708;  Missouri,  etc.  R.  Co.  v. 
Brown,  (Civ.  A.)  39  SW  326;  Galves- 
ton, etc..  R.  Co.  v.  Cooper,  2  Tex. 
Civ.  A.   42,  20  SW  990. 

Va — Real  Est.  Trust,  etc.,  Co.  v. 
Qwyn,  118  Va.  '  887.  74  SB  208; 
Shenandoah  Valley  R.'  Co.  v.  Moose, 
83  Va.   827.  3  SB  796. 

Wis. — Jlrachek  v.  Milwaukee  Elec- 
tric R..  etc..  Co.,  139  Wis.  606,  121 
NW  326,  131  AmSR  1070. 

[a]  Instructions  aa  to  punitive 
damages)  not  supported   dt  the  evl- 


stating  the  conditions  authorizing  a  recover?,  the 
instructions  must  include  the  condition  that  the 
negligence  or  wrong  charged  in  the  declaration 
or  complaint  was  the  proximate  cause  of  the 
injury,     and  should  define  "proximate  cause;"1* 


-(1)  Bt.  Louis,  etc.,  R.  Co.  v. 
Wilson,  70  Ark.  136,  66  EW  661,  91 
AmSR  74.  (2)  Any  instruction  as  to 
punitive  damages  Is  erroneous,  where 
there  is  no  evidence  of  gross  negli- 
gence. Bast  Tennessee,  etc.,  R.  Co. 
v.   Lee,   90  Tenn.  570,   18  SW  268. 

[b]  Duty  to  auk*  rule*. — Where 
there  is  no  evidence  in  the  case  that 
defendant  had  not  made  rules  and 
regulations  for  the  protection  of  Its 
passengers,  a  charge  that  It  was  de- 
fendant's duty  to  make  such  rules, 
and  that  failure  to  make  them  was 
negligence,  was  properly  refused. 
Merrill  v.  Metropolitan  St.  R.  Co., 
73    App.    Div.    401,   77    NYS    122. 

[c]  Increase  of  speed.  Where 
there  Is  evidence  that  plaintiff  had 
stepped  from  the  car  before  its  speed 
was  increased.  It  is  error  to  instruct 
that  the  Injury  was  caused  by  such 
increase  of  speed.  Root  v.  Des 
Moines  City  R  Co..  113  Iowa  675,  83 
NW  904. 

IS.  U.  S. — Kansas  City,  etc.,  R. 
Co.  v.  Stoner,  49  Fed.  209,  1  CCA 
231. 

Ala. — Birmingham  R,  etc..  Co.  v. 
Jung,  161  Ala.  461.  49  S  434,  18  Ann 
Cas  557;  Louisville,  etc.,  R  Co.  v. 
Church,  156  Ala.  829,  46  S  457,  130 
AmSR  29;  Birmingham  R.,  etc.,  Co. 
v.  Lee,  153  Ala.  79,  45  S  292;  Ala- 
bama City,  etc.,  R.  Co.  v.  Bates,  43 
8  98. 

Ga. — Hlllman  v.  Georgia  R.,  etc., 
Co..  126  Ga.  814,  66  SB  68,  8  Ann 
Cas  222 

111— Alton  Light,  etc..  Co.  v.  Oiler. 
217  111.  15,  76  NE  419,  4  LRANS  399 
faff  119  111.  A.  1811;  Wabash,  etc.. 
R.  Co.  v.  Rector.  104  111.  296;  Lan- 
ham  v.  Illinois  Cent.  R.  Co.,  181  111. 
A.  63;  Hamilton  v.  Kankakee  Elec- 
tric R.  Co.,  158  111.  A.  422;  Petersen 
v.  Elgin,  etc..  Tract.  Co..  142  111.  A. 
34    faff  238   111.   403.   87   NE   346]. 

Ind. — Caughell  v.  Indianapolis 
Tract.,  etc.,  Co..  50  Ind.  A.  5,  97  NE 
1028;  Terre  Haute  Tract.  etc.,Co.  v. 
Payne,  46  Ind.  A.  132.  89  NE  413: 
Citizens'  St  R.  Co.  v.  Hoffbauer,  23 
Ind.  A.  614.  56  NE  54. 

Iowa. — Douglass  v.  Sioux  City  St. 
JR.  Co.,  91  Iowa  94.  58  NW  1070. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Still- 
well,    142   Ky.    330,    134   SW   202. 

Mass. — Yancy  v.  Boston  El.  R.  Co., 
206  Mass.  162.  91  NE  202,  137  AmSR 
481,  26  LRANS  1217;  Zamore  v.  Bos- 
ton El.  R.  Co..  198  Mass.  594,  84  NE 
858. 

Mo. — Flaherty  v.  St.  Louts  Transit 
Co.,  207  Mo.  818,  106  SW  15:  Thomure 
■v.  St.  Louis,  etc.,  R.  Co.,  191  Mo.  A. 
«40.   177   SW   708:   Meegan   v.   Metro- 

?olltan    St.    R.    Co.,    161    Mo.    A.    46, 
42    SW   1104;    Miller    v.    St    Louis 


United  R.  Co.,  155  Mo.  A.  528.  134 
SW  1046;  Boland  v.  St.  Louis  United 
R.  Co..  160  Mo.  A.  665,  121  SW  362; 
Cornell  v.  Chicago,  etc.,  R.  Co.,  143 
Mo.  A.  598.  128  SW  1021;  Groshong 
v.  St.  Louis  United  R.  Co.,  142  Mo. 
A.  718,  121  SW  1084;  Maggioli  v.  St. 
Louis  Transit  Co.,  108  Mo.  A.  416, 
83  SW  1026;  Fleming  v.  St.  Louis, 
etc,  R.  Co.,  101  Mo.  A.  217,  74  SW 
882;  McDonald  v.  Kansas  City  Cable 
R.  Co.,  32  Mo.  A.  70. 

N.  J. — Foley  v.  Brunswick  Tract. 
Co..  66  N.  J.  L.   637,  60  A  340. 

N.  Y. — Ferris  ,v.  Interurban  St.  R 
Co.,  89  App.  Div.  361,  85  NYS  806; 
Savage  v.  Third  Ave.  R.  Co.,  29  App. 
Div.  656.  61  NYS  1066. 

N.  C— Miller  v.  Atlanta,  etc.,  R 
Co..  143  N.  C.    115,  65   SE  439. 

Pa. — Gelger  v.  Pittsburgh  R.  Co., 
234  Pa.   545,  83  A  267. 

Tex. — Missouri-,  etc.,  R.  Co.  v.  Cris- 
well,  101  Tex.  399,  108  SW  806  raff 
(Civ.  A.)  103  SW  695];  Bl  Paso  Elec 
trie  R.  Co.  v.  Ruckman,  49  Tex.  Civ 
A.  25,  107  SW  1158;  Texas  Southern 
R.  Co.  v. .Long,  35  Tex.  Civ.  A.  339, 
80  SW  114. 

[a]  Por  example,  (1)  in  an  action 
for  death  of  an  alleged  passenger,  it 
was  error  to  leave  it  to  the  Jury  to 
say  whether  decedent's  injury  re- 
sulted from  his  being  struck  by  the 
motorman.  without  giving  Instruc- 
tions as  to  the  scope  of  the  motor- 
man's  employment.  Gelger  v.  Pitts- 
burgh R  Co.,   234  Fa.    645,  83   A  367. 

(2)  Where  one  count  of  plaintiff's 
complaint  was  bottomed  on  simple 
negligence  of  defendant's  conductor, 
and  the  other,  for  the  same  Injury, 
alleged  gross  negligence  of  the  con- 
ductor, it  was  error  for  the  court, 
when,  by  a  requested  charge,  its  at- 
tention was  called  to  the  degree  and 
nature  of  proof  required  to  sustain 
the  allegations  of  the  second  count, 
not  to  instruct  as  to  the  liability 
under  such  count,  giving  the  distinc- 
tion between  simple  negligence  and 
gross  negligence,  and  leaving  the 
Jury  Instead  to  infer  that  plaintiff, 
if  she  exercised  due  care,  could  re- 
cover under  either  count  if  the 
conductor  was  shown  to  be  neg- 
ligent. Yancy  v.  Boston  El.  R. 
Co.,  206  Mass.  162,  91  NE  202, 
137     AmSR     431,     26     LRANS     1217. 

(3)  An  instruction,  in  an  action  for 
personal  injuries  to  a  street  car  pas- 
senger in  a  collision,  which  pred- 
icated a  finding  for  plaintiff  merely 
on  stating  the  presumption  of  neg- 
ligence arising  on  the  occurrence  of 
the  accident,  and  the  burden  of  re- 
butting negligence,  without  hypothe- 
sizing the  question  whether  defend- 
ant had  rebutted  the  presumption  of 
negligence  by  its  evidence,  was  er- 
roneous. Meegan  v.  Metropolitan  St. 
R.  Co.,   161  Mo.  A.   45,   142  SW  1104. 

Ignoring  issues  or  evidence  gen- 
erally see  Trial   [38   Cyc   1632]. 

13.  111. — Cleveland,  etc.,  R.  Co.  v. 
Best.  169  111.  301,  48  NE  684  [rev  68 
111.  A.  5321. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Trader,  106  Md.  636,  68  A  12. 

Mo. — Groshong  v.  St  Louis  United 
R.  Co.,  142  Mo.  A.  718,  121  SW  1084; 
Flynn  v.  St  Louis  Transit  Co..  113 
Mo.  A.  186,  87  SW  660;  Saxton  v. 
Missouri  Pac.  R.  Co.,  98  Mo.  A.  494, 
72  SW  717. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  316,  61  SE 
171.    19   LRANS    1028. 

Tex. — Houston,  etc.,  R  Co.  v. 
Hooper.  (Civ.  A.)  184  SW  847:  Gal- 
veston, etc.,  R.  Co.  v.  Albert!,  47  Tex. 
Ctv.  A.   32.  103  SW  699. 

W.  Va — Carrlco  v.  West  Virginia 
Cent,  etc.,  R.  Co..  35  W.  Va.  889,  14 
SE  12. 

Instructions  ignoring'  •vUenos  gen- 
erally see  Trial   [88  Cyc  16271. 

14.  Van  Cleve  v.   St   Louis,  etc.. 


R.  Co.,  137  Mo.  A.  332,  118  SW  116; 
Green  v.  Metropolitan  St  R.  Co.,  182 
Mo.  A.  647,  99  SW  -28;  Johnson  v. 
Galveston,  ■etc,  R.  Co.,  27  Tex.  Civ. 
A.   616,   66  SW  906. 

Befnslng  Instructions  on  Im- 
material matters  see  supra  {  1476 
text  and  note  93. 

18.  U.  S. — Pennsylvania  Co.  v. 
Paul,   126  Fed.   157,   62   CCA  136. 

Ala — Birmingham  R.,  etc.,  Co.  v. 
Fisher,  173  Ala  623,  65  S  996;  Mc- 
Donald v.  Montgomery  St.  R.  Co., 
110  Ala  161,  20  §  317. 

Ind. — Indianapolis  St  R.  Co.  v. 
Hockett,  159  Ind.  677,  66  NE  39. 

Mont. — Shane  v.  Butte  Electric  R. 
Co..  37  Mont.   599,  97  P  958. 

N.  Y. — Loudoun  v.  Eighth  Ave.  R. 
Co.,  162  N.  Y.  380,  56  NE  988  [rev 
16  App.  Div.  152.  44  NYS  742]; 
Woolsey  v.  Brooklyn  Heights  R  Co., 
123  App.  Div.  631,  108  NYS  16;  Good- 
kind  v.  Metropolitan  St.  R.  Co.,  93 
App.  Div.  153,  87  NYS  523;  Suse 
v.  Metropolitan  St.  R.  Co.,  80  App. 
Div.  24,  80  NYS  613.  See  also  Middle- 
ton  v.  Whitrldge,  213  N.  Y.  499,  108 
NE  192.  AnnCasl916C  8"56  and  note 
[rev  166  App.  Div.  154,  141  NYS  104] 
(holding  that,  under  the  evidence  as 
to  proximate  cause,  defendant  was 
entitled  to  an  Instruction  that  neglect 
of  duty  of  its  employees  to  a  sick 
passenger  after  a  certain  time  could 
not  be  considered  an  actionable 
negligence). 

S.  U. — Brice  v.  Southern  R.  Co..  85 
S.  C.  216,  67  SE  243,  27  LRANS  768. 

Tex. — Galveston,  etc.,  It.  Co.  v. 
Cooper,  70  Tex.  67,  8  SW  68;  Missouri, 
etc..  R.  Co.  v.  Dunbar,  57  Tex.  Civ. 
A.  411,  122  SW  574;  Texas,  etc.,  R. 
Co.  v.  Beezley,  56  Tex.  Civ.  A.  245, 
120  SW  1136.  But  see  Gulf,  etc,  R. 
Co.  v.  Rowland,  90  Tex.  365,  38  SW 
756  (holding  that,  where  plaintiff 
alleged  that,  while  alighting  from  de- 
fendant's train  at  a  station,  he  was 
violently  thrown  down  and  injured 
by  defendant's  negligence  In  starting 
the  train  suddenly,  and  defendant 
alleged  that  plaintiff's  injuries  were 
due  to  his  negligence  in  jumping 
from  a  moving  train,  the  only  issue 
raised  was  as  to  which  party  was 
negligent,  rendering  an  instruction 
as  to  proximate  cause  erroneous,  as 
misleading). 

Va — Chesapeake,  etc.,  R.  Co.  v. 
Mathews,  114  Va  173,  76  SE  288: 
Roanoke  R.,  etc.,  Co.  v.  Sterrett,  111 
Va  293,  68  SE  998. 

[a]  gnfflrlOTor,— (1)  a  charge 
.that  It  was  the  duty  of  defendant 
carrier  to  use  the  highest  care,  and 
that  if  it  did  not  use  such  care,  and 
as  a  result  plaintiff  received  his  in- 
juries, he  should  have  a  verdict, 
predicates  recovery  on  a  result  pro- 
duced solely  by  defendant's  fault 
Southern  R.  Co.  v.  Roebuck,  132  Ala 
412.  31  S  611.  (2)  An  Instruction 
that  if  a  passenger  is  Injured  on  a 
train  and  the  railroad  does  not  ex- 
ercise the  highest  degree  of  care  it 
is  liable  for  the  injury,  etc.,  Is  not 
erroneous  as  eliminating  the  ques- 
tion of1  proximate  cause  and  making 
defendant  an  Insurer.  Sutton  v. 
Southern  R.  Co..  82  S.  C.  345.  64  SE 
401.  (3)  Where,  in  an  Instruction 
In  an  action  by  a  passenger  for  In- 
juries, the  court  states  that  the  neg- 
ligence relied  on  is  that  at  a  certain 
point  there  was  a  sudden  Jerk  or 
lurch  Imparted  to  the  train  sufficient 
to  throw  the  passenger  therefrom, 
it  is  not  necessary  to  add,  "thus 
causing  the  injury."  Pennsylvania 
Co.  v.  Paul,  126  Fed.  157,  62  CCA 
136. 

16.  Shane  v.  Butte  Electric  R. 
Co..  37  Mont  599,  97  P  958;  Galves- 
ton, etc..  R.  Co",  v.  Cooper,  70  Tex. 
67,  8  SW  68:  Davis  v.  Chicago,  etc.. 
R.  Co.,  93  Wis.  470,  67 
AmSR  935,  IS  LRA  664. 


Kjper,    (u    Tex. 

Chicago,  etc., 

.7    NW-^7 


1094     [10  C.  J.] 


CARRIERS 


[§§  1478-1479 


but  it  has  been  held  that  as  the  words  "proxi- 
mate cause"  have  a  well  defined  meaning  as 
being  the  nearest  or  the  closest  in  place  and 
time,  an  instruction  which  employs  these  words 
is  not  bad  because  it  omits  further  to  define  the 
meaning  thereof.17  An  instruction  is  erroneous 
which  authorizes  a  recovery  on  a  finding  of  negli- 
gence on  the  .part  of  defendant  without  regard  to 
whether  such  negligence  was  the  cause  of  the  injury 
complained  of,18  or  without  regard  to  the  question 
of  plaintiff's  contributory  negligence,  where  the 
existence  of  such  negligence  is  put  in  issue.1* 


[J  14791  (•)  As  to  Presumption  and  Burden  of 
Proof.10  The  court  must  correctly  instruct  the  jury 
on  the  law  as  to  the  presumptions  and  burden  of 
proof  applicable  to  the  facts  of  the  case,21  and  in 
such  terms  as  are  not  calculated  to  confuse  or  mis- 
lead the  jury;23  but  the  instruction  need  not  refer 
in  express  terms  to  the  burden  of  proof  if  it  is  so 
worded  that  the  jury  cannot  fail  to  understand  the 
law  on  the  subject.  Where,  by  statute,  proof  of 
the  injury  is  prima  facie  evidence  of  negligence,  an 
instruction  which  places  the  burden  of  producing 
such  proof  on.  plaintiff  in  the   first  instance  is 


17.  Brogan  v.  Union  Tract.  Co., 
<W.  Va.)   86  SE  753. 

18.  Birmingham  R.,  etc.,  Co.  v. 
Moore,   163  Ala.   43,   50   S.   115. 

19.  West  End,  etc.,  St.  R.  Co.  v. 
Mozely.   79  Oa.   463,  4   SB  324. 

Instructions  as  to  contributory 
negligence  In  general  see  infra  55 
1524-1527. 

30.  stales  as  to  presumptions  and 
burden  of  proof  see  supra  ff  1424- 
1436. 

21.  Ala. — Birmingham  R.,  etc..  Co. 
V.  Lindsey,   140  Ala,   312,  37  S  289. 

Arts. — Southern  Pac.  Co.  v.  Hogan, 
13  Arts.  34,  108  P  240,  29  LRANS 
813. 

CaL — Valente  v.  Sierra  R.  Co.,  151 
Cal.   5.34,   6i  P   481. 

Dak. — Pattee  v.  Chicago,  etc.,  R. 
Co.,  6  Dak.   267,   38  NW  435. 

Ga. — Georgia  R.  etc.,  Co.  v.  Reeves. 
123  Ga.  697.  61  SE  610;  Georgia,  etc., 
R.  Co.  v.  Overstreet,  17  Ga.  A.  629, 
87   SE   909 

Ind. — Louisville,  etc..  R.,  etc..  Co. 
v.  Holsclaw,  55  Ind.  A.  86,  101  NE 
750. 

Mich. — Gardner  v.  Detroit  St  R. 
Co..  99  Mich.  182.  58  NW  49. 

Mo. — Hurck  v.  Missouri  Pac.  R 
Co.,  262  Mo.   39,  158  SW  581. 

N.  Y. — Greer  v.  Union  R.  Co.,  50 
Misc.  560,  99  NTS  428. 

Tex. — Mexican  Cent.  R.  Co.  v. 
Lauricella,  87  Tex.  277.  28  SW  277, 
47  AmSR  103:  Galveston,  etc.,  R.  Co. 
v.  Vollrath,  40  Tex.  Civ.  A.  46,  89  SW 
279. 

[a]  Instructions  held  proper  as  to 
the  presumptions  and  burden  of 
proof:  (1)  Chapman  v.  Capital  Tract. 
Co.,  37  App.  (D.  C.)  479;  Hoblit  v. 
Minneapolis  St.  R.  Co.,  Ill  Minn.  77, 
126  NW  407:  Price  v.  Metropolitan 
St.  R.  Co.,  220  Mo.  435.  119  SW  932, 
132  AmSR  688;  Craig  v.  Wabash  R. 
Co..  142  Mo.  A.  314,  126  SW  771; 
Kersten  v.  Great  Northern  R.  Co.. 
28  N.  D.  3,  147  NW  787;  Shelton  v. 
Southern  R  Co.,  86  S.  C.  98,  67  SE 
899;  De  Castillo  v.  Galveston,  etc, 
R.  Co.,  42  Tex.  Civ.  A.  108,  96  SW 
■847;  Runnels  v.  Houston,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  50  SW  172;  Souther- 
land  v.  Texas,  etc.,  R.  Co.  (Tex.  Civ. 
A.)  40  SW  193.  (2)  In  an  action  for 
an  assault  by  an  employee.  Birming- 
ham R.,  etc.,  Co.  v.  Coleman,  181  Ala. 
478,  61  S  890  (holding  that  it  was 
proper  to  charge  that  the  burden  of 
proving  its  plea  of  Justification  was 
on  the  carrier);  Kulplnsky  v.  Samp- 
sell,  145  111.  A.  242.  (3)  Instructions 
taken  together  as  properly  stating 
the  law.  Freeman  v.  Collins  Park, 
etc.,  R.  Co..  117  Ga.  78,  43  SE  410; 
West  Chicago  St  R.  Co.  v. 
Lieserowits,  197  111.  607,  64  ,NE  718 
[aff  99  III.  A.  591];  Springfield  Cons. 
R.  Co.  v.  Johnson,  134  111.  A.  636; 
Kay  v.  Metropolitan  St.  R.  Co..  29 
App.  Div.  466,  51  NTS  724  [rev  on 
other  grounds  163  N.  T.  447,  57  NE 
7611:  McCabe  v.  Manhattan  R.  Co., 
6  NTS  418.  (4)  Where  a  passen- 
ger who  Is  a  cripple  and  who,  while 
standing  on  the  front  platform  of  a 
street  railroad  car  which  was  not 
crowded,  in  order  to  smoke,  was 
thrown  therefrom  by  the  lurch 
of  the  car  as  it  rounded  a  curve, 
and  was  injured,  and  where,  In  his 
declaration  In  an  action  brought  by 
him  against  the  railroad  company  to 
recover  for  his   injuries,   he  alleges 


the  facts  which  he  relies  on  to  show 
negligence  on  the  part  of  defendant 
and  adduces  proof  in  support  thereof, 
it  is  not  error  for  the  trial  court  to 
instruct  the  jury  that  no  presumption 
of  negligence  on  the  part  of  defend- 
ant arises  from  the  happening  of  the 
accident,  and  that  the  burden  of 
proof  is  on  plaintiff  to  establish  his 
case  by  a  preponderance  of  the  evi- 
dence. Sullivan  v.  Capital  Tract  Co., 
34  App.  (D.  C.)  868. 

[b]  Instructions  bald  erroneous 
as  to  the  presumptions  and  burden 
of  proof:  (1)  Chicago  City  R.  Co. 
v.  Cat  1  in,  70  111.  A.  97;  Gardner  v. 
Detroit  St.  R.  Co..  99  Mloh.  182,  58 
NW  49  (holding  that  a  charge  that, 
If  the  car  stopped  to  alldw  passen- 
gers to  alight,  and  while  plaintiff 
was  alighting  started  with  a  sudden 
and  violent  jerk,  the  burden  is  on  de- 
fendant to  show  that  Its  driver  was 
not  negligent,  is  not  cured  by  a 
modification  that  the  burden  is  on 
plaintiff  "to  show  In  the  first  place 
the  negligence  of  the  driver");  Price 
v.  Metropolitan  St  R.  Co.,  220  Mo. 
435,  119  SW  932,  132  AmSR  588; 
Trotter  v.  St  Louis,  etc,  R.  Co.,  122 
Mo.  A.  4,05,  99  SW  508:  Mexican  Cent. 
R  Co.  v.  Lauricella,  87  Tex.  277,  28 
SW  277,  47  AmSR  103  (holding  that, 
in  an  action  against  a  railroad  com- 
pany by  a  passenger  on  a  freight 
train  for  personal  injuries,  a  charge 
to  find  for  defendant  if  the  jury  be- 
lieve from  a  preponderance  of  evi- 
dence that  the  train  was  not  run 
at  a  dangerous  rate  of  speed,  that 
the  cars  were  not  negligently  loaded, 
and  that  the  employees  did  not  fall 
to  keep  a  proper  lookout,  places  the 
burden  of  proof  on  defendant  and 
is  erroneous);  San  Antonio  Tract. 
Co.  v.  Hausklns,  (Tex.  Civ.  A)  148 
SW  1100;  Herrman  v.  Great  Northern 
R  Co.,  27  Wash.  472,  68  P  82.  67  LRA 
390.  (2)  Where,  in  an  action  against 
a  carrier  for  the  death  of  a  passen- 
ger in  a  collision,  the  court  charged 
that  the  burden  was  on  the  carrier 
to  show  that  the  collision  occurred 
without  Its  fault  and  from  inevitable 
casualty  or  unavoidable  accident,  etc., 
and  that  it  must  establish  by  a  pre- 
ponderance of  the  evidence  that  the 
collision  resulted  from  such  unavoid- 
able accident  etc.,  the  instruction 
was  erroneous,  as  relieving  plaintiffs 
from  the  burden  of  establishing  their 
allegation  of  negligence  in  the  first 
instance,  the  court  having  nowhere 
instructed  that  the  burden  was  on 
plaintiffs  to  establish  the  truth  of 
their  allegation   of   negligence   by   a 

Jireponderance  of  the  evidence,  va- 
ente  v.  Sierra  R.  Co.,  151  Cal.  534, 
91  P  481.  (S)  Where  the  petition  in 
an  action  by  a  passenger  for  Injuries 
from  a  derailment  merely  alleged  neg- 
ligence generally  and  a  resultant  in- 
jury, an  Instruction  that  the  burden 
was  on  plaintiff  to  Bhow  that  the  in- 
jury resulted  from  a  derailment  due 
to  some  defect  in  the  track  or  to  want 
of  care  was  erroneous,  as  requiring 
plaintiff  to  show  specific  acts  of  neg- 
ligence. Hurck  v.  Missouri  Pac.  R. 
Co.,  252  Mo.  39,  158  SW  681.  (4) 
Where  there  was  evidence  that  one 
killed  in  a  collision  while  on  defend- 
ant's train  had  declared  his  inten- 
tion to  beat  his  way  If  he  could  get 
on  the  "blind  baggage,"  and  that  ne 
was  riding  there  unknown  to  defend- 


ant when  the  accident  occurred,  it 
was  not  error.  In  an  action  for  his 
death,  to  refuse  to  charge  that  "In 
the  absence  of  evidence  to  the  con- 
trary" the  law  presumed  him  a  pas- 
senger, and  that  the  burden  of  estab- 
lishing the  contrary  was  on  defend- 
ant. Southerland  v.  Texas,  etc..  R. 
Co..  (Tex.  Civ.  A)  40  SW  193.  <5) 
An  instruction  that,  "when  the  track 
and  machinery  are  In  perfect  condi- 
tion, and  prudently  operated,  the 
trains  will  keep  upon  the  track,  and 
run  thereon  with  entire  safety  to 
those  on  the  cars, — the  passengers 
on  board.  Whenever  a  car  leaves 
the  track,  and  goes  down  an  em- 
bankment, as  this  car  did,  it  proves 
that  either  the  track  or  .machinery, 
or  some  portion  thereof,  is  not  in 
proper  condition,  or  that  the  ma- 
chinery is  not  properly  operated," 
is  erroneous,  as  making  such  an  ac- 
cident conclusive.  Instead  of  prima 
facie,  evidence  of  negligence,  and  the 
error  is  not  cured  by  afterward 
stating  that  these  conditions  "pre- 
sumptively prove"  negligence.  Pattee 
v.  Chicago,  etc,  R.  Co.,  6  Dak.  267, 
274,  38  NW  485. 

[cl  D«gT*»  of  proof. — (1)  A  charge 
requiring  plaintiff,  in  an  action  for 
personal  injuries,  to  "satisfy"  the 
jury  by  a  preponderance  of  the  evi- 
dence, Instead  of  "reasonably  satisfy." 
has  been  held  to  impose  too  high  » 
degree  of  proof.  Birmingham  IU 
etc.,  Co.  v.  Lindsey,  140  Ala.  312,  37  S 
289.  (2)  But  It  has  been  held 
that  an  Instruction  that  the  jury 
must  find,  with  a  "reasonable  degree 
of  certainty,"  that  decedent's  death 
was  the  proximate  result  of  the  in- 
Jury  received  while  a  passenger  on 
defendant's  railroad  was  properly  re- 
fused, as  it  required  a  higher  degree 
of  evidence  than  is  furnished  by  a 

Preponderance  of  evidence.     St  Louis 
outhwestern    R.    Co.    v.    Burke,   16 
Tex.  Civ.  A.  222.  81  SW  774. 

32.  Green  v.  Birmingham  R,  etc 
Co.,  187  Ala.  608,  66  S  781  (instruc- 
tion held  misleading  but  not  revers- 
ible error);  Birmingham  R.,  etc.  Co. 
v.  Moore,  148  Ala,  115,  42  S  1024  (mis- 
leading); Birmingham  Union  R.  Co. 
v.  Hale,  90  Ala,  8,  8  S  142,  24  AmSR 
748  (misleading);  Miles  v.  St  Louis. 
etc.,  R.  Co.,  90  Ark.  486.  119  SW  837 
(misleading  as  tending  to  place  the 
burden  on  plaintiff  to  show  negli- 
gence). 

[a]  Instructions  held  not  mislead- 
ing.—Bonneau  v.  North  Shore  R.  Co.. 
152  Cal.  406,  93  P  106.  126  AmSR  68; 
Jackson  v.  Georgia  R,  etc  Co.,  7  Ga. 
A.  644,  67  SE  898;  Fitch  v.  Mason 
City,  etc.  Tract  Co.,  124  Iowa  665, 
100  NW  618;  Cronk  v.  Wabash  R.  Co.. 
123  Iowa  349,  98  NW  884;  Mallinow- 
skl  v.  Detroit  United  R  Co.,  154  Mich. 
104,  117  NW   666. 

33.  Davis  v.  Paducah  B_.  etc..  Co., 
113  Ky.  267,  68  SW  140,  24  KyL  135: 
Buck  v.  Manhattan  R  Co..  15  Daly 
650,  10  NYS  107  [aff  134  N.  Y.  58l 
mem,  31  NE  628  mem]. 

[a]  Thus  a  charge  that  "the  mere 
fact  that  the  plaintiff  sustained  an 
Injury  while  a  passenger  on  defend- 
ant's road,  does  not  entitle  him  to 
a  verdict  He  must  show  that  the 
accident  was  caused  by  a  lack  of  due 
care  on  the  part  of  tne  defendant. 
is  proper,  as  merely  stating  the  rule 
that    the    burden   of    proving  negll- 


For  lata*  oases,  developments  and  shangsa  in  the  law  see  cumulative  Annotations,  same  tit 
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proper,*4  and  in  such  a  case  it  is  error  to  give  an 
instruction  which  places  on  plaintiff  the  burden  of 
proving  defendant's  negligence;"  but  the  instruc- 
tion should  be  that,  if  the  jury  are  satisfied  of  the 
fact  of  injury  by  defendant's  train  or  car,  the  bur- 
den is  on  defendant  to  show  facts  rebutting  the  pre- 
sumption of  negligence  thus  raised.** 

[i  1480]  c.  Verdict,  Findings,  and  Judgment. 
The  verdict,  findings,  and  judgment,  in  an  action 
against  a  carrier  for  personal  injuries,  are  governed 
by  the  rules  applicable  in  civil  cases  generally.** 


Thus  the  verdict  or  findings  must  be  specific  and 
certain,2*  must  be  pertinent  to  the  issues  made  by 
the  pleadings  and  evidence,**  and  must  find  all  facts 
essential  to  a  recovery  or  a  defense.30  The  verdict, 
findings,  or  judgment  must  be  supported  by  the 
weight  of  the  evidence;31  otherwise  it  should  be  set 
aside,31  although  a  verdict  on  conflicting  evidence 
ordinarily  will  not  be  disturbed,33  especially  where 
it  is  not  manifestly  against  the  weight  of  the  evi- 
dence.3* Where  special  findings,  or  answers  to 
special  interrogatories,  are  inconsistent  and  hrirre- 


gence  Is  on  plaintiff.  Buck  v.  Man- 
hattan R  Co..  15  Daly-  5S0,  553.  10 
NTS  107  Taff  184  N.  T.  589  mem.  81 
NE  628  mem]. 

94.  Gleeson  v.  Virginia  Midland  R. 
Co..  140  U.  S.  485,  11  SCt  869.  36 
L.  ed.  468;  Patterson  v.  San  Fran- 
cisco, etc.,  Electric  R.  Co.,  147  Cal. 
178,  81  P  581;  Roberts  v.  Sierra  R. 
Co.,  14  Cal.  A.  180,  111  P  61»,  527; 
Jackson  v.  Georgia  R.,  etc.,  Co.,  7  Ga. 
A.   644,  67  SB  888;   Logan  v.   Metro- 

golitan   St.   R    Co.,    183    Mo.   682,    82 
TV   126 

[a]  Bn«  where  plaintiff  pleads 
speofflo  acta   of  negnceaoe  only,  an 

instruction  submitting  the  doctrine 
of  res  ipsa  loquitur  and  charging 
that  it  not  only  raises  a  presump- 
tion of  negligence  but  also  shifts 
the  burden  of  proof  is  error.  Mid- 
land Valley  R.  Co.  v.  Conner,  217 
Fed.  956,  133  CCA  628.    . 

OS.  Pensacola  Electric  Co.  v.  Alex- 
ander, 58  Fla.  337,  50  S  673:  Refcan 
v.  St.  Louis  Transit  Co.,  180  Mo.  117, 
79  SW  436.  See  also  Whittlesey  v. 
Burlington,  etc..  R.  Co..  121  Iowa  597, 
90  NW  516,  87  NW  66  (holding,  how- 
ever, the  instruction  in  question  to 
be  unobjectionable). 

"B6.  Cal. — Bonneau  v.  North  Shore 
R.  Co..  162  Cal.  406.  93  P  106,  125  Am 
SR  68;  Roberts  v.  Sierra  R.  Co.,  14 
Cal.  A.  180.  Ill  P  619,  627;  French 
v.  Pacific  Electric  R  Co.,  1  Cal.  A 
401,   82   P  396. 

Ga. — Georgia  Coast,  etc,  R  Co.  v. 
Jones.  140  Ga.  132.  78  SE  765;  South- 
ern R  Co.  v.  Nappier,  138  Ga.  81, 
74  SE  778;  Sanders  v.  Southern  R. 
Co..  107  Ga.  132,  32  SE  840;  Jackson 
v.  Georgia  R,  etc.,  Co.,  7  Ga.  A.  644, 
67    SE   898. 

Ind. — Indiana  Union  Tract.  Co.  v. 
Maher,  176  Ind.  289,  98  NE  1012.  Ann 
Casl914A  994;  Louisville,  etc.,  R.  Co. 
v.  Jones,  108  Ind.  551,  9  NE  476;  In- 
dianapolis Southern  R.  Co.  v.  Emmer- 
son.  52  Ind.  A.  403.  98  NE  895:  New 
Tork.  etc.,  R.  Co.  v.  Callahan,  40  Ind. 
A.    223.  81  NE  670. 

Mo. — Furnish  v.  Missouri  Pac.  R. 
Co.,  102  Mo.  438.  13  SW  1044,  22  Am 
SR  781;  Crowell  v.  St.  Joseph,  etc., 
R.  Co..  177  Mo.  A  111.  163  SW  278. 
N.  C. — Overcash  v.  Charlotte  Elec- 
tric R.  Light,  etc.,  Co.,  144  N.  C.  672, 
57    SE  377,   12  AnnCas   1040. 

See   generally   supra   55    1426-1434. 
[a]      Degree   of  proof. —  (l)    In   a 
personal    injury    action    by    a    pas- 
senger, an  instruction  that,  in  order 
to  recover  for  such  injuries  as  plain- 
tiff   received,    it    was    necessary    to 
show   only   that  he  was  a  passenger 
of    defendant    and    that    the   car    in 
"which  he  was  riding  was  overturned 
without  his  fault,  and  that,  when  this 
was  done,  the  legal  presumption  arose 
that  the  overturning  occurred  through 
the   negligence  of  defendant  and  the 
burden    of    proving    that    there    had 
been   no  negligence  was  cast  on  de- 
fendant, did  not  require  defendant  to 
Srove    by    a    preponderance    of    evi- 
ence  that  it  was  not  negligent,  but 
simply    declared   that   under   the  cir- 
cumstances the  presumption  of  neg- 
ligence   would   prevail,   and   entitled 
plaintiff   to    recover,    unless    it   was 
met  or  overcome  by  evidence  of  equal 
or   greater  weight,  and  the  instruc- 
tion  was  not  erroneous.     Bonneau  v. 
North    Shore  R.  Co..  152  Cal.   406.  93 
P     106.    125    AmSR    68.      (2)    An    in- 
struction   that   a    showing   that    the 
Injury    was   caused  by   the  carrier's 
act    in    operating   the   instrumentali- 
ties   employed  in  its  business  raises 
e.    presumption  of  negligence  which 


throws  on  the  carrier  the  burden  of 
showing  that  the  injury  was  sus- 
tained without  its  negligence  Is  not 
erroneous,  as  requiring  defendant  to 
overcome  plaintiff's  showing  by  a 
preponderance  of  the  evidence,  where 
the  court  also  charges  that  plaintiff 
is  required  to  prove  her  case  by  a 
preponderance  of  the  evidence.  Cody 
v.  Market  St.  R  Co.,  148  Cal.  90,  82 
P  666. 

[b]  Sxplanatlos  of  accident. — In 
an  action  against  a  railroad  company 
for  negligence,  an  instruction  that, 
when  plaintiff  has  shown  that  the 
car  left  the  track  without  fault  on 
his  part,  "it  devolves  upon  the  de- 
fendant to  explain  how  the  accident 
happened,"  is  inaccurate;  it  may  be 
possible  to  explain  how  the  accident 
happened,  but  defendant,  in  order  to 
overcome   the  presumption  of  negli- 

Rence  and  to  exonerate  itself  from 
ability  in  such  case,  must  show 
that  it  had  employed  the  utmost  skill, 
prudence,  and  circumspection  practi- 
cally and  usually  applied  to  railroad 
carrying,  and  that  the  cause  of  the 
accident  was  not,  and  could  not  rea- 
sonably have  been,  discovered  and 
guarded  against.  Louisville,  etc.,  R. 
Co.  v.  Jones,  108  Ind.  661.  9  NE  476. 
87.  See  Judgments  [23  Cyc  623]; 
Trial   [88  Cyc   1868]. 

[a]  Construction  of  findings  or 
verdlots. — (1)  Southern  R.  Co.  v.  Utz. 
52  Ind.  A.  270,  98  NE  375;  Baxter  v. 
New  York,  etc.,  R.  Co..  214  Mass.  323, 
101  NE  1070;  Gill  v.  Erie  R.  Co.,  151 
App.  Dlv.  131,  136  NTS  355  [rearg 
den  152  App.  Dlv.  904  mem,  136  NVS 
1135  mem]  (holding  that,  where  the 
court  instructed  that,  if  when  plain- 
tiff used  the  pass  he  was  traveling 
on  his  own  pleasure  and  business, 
and  not  on  defendant's  business,  he 
could  not  recover,  a  verdict  for  plain- 
tiff was  a  finding  that,  when  injured, 
plaintiff  was  not  traveling  for  his 
own  pleasure  and  profit,  but  was  en- 
gaged in  his  duties  as  an  employee) ; 
International,  etc.,  R.  Co.  v.  Berthea. 
(Tex.  Civ.  A.)  179  SW  1087;  Prellwitz 
v.  Milwaukee  Electric  R.,  etc..  Co., 
163  Wis.  84,  157  NW  523.  (2)  Special 
findings  should  be  construed  together. 
Wanzer  v.  Chippewa  Valley  Electric 
R  Co.,  108  Wis.  319,  84  NW  423  (find- 
ings held  sufficient).  (3)  Where  the 
jury  answered  affirmatively  a  ques- 
tion whether  an  assault  on  a  passen- 
ger by  a  conductor  was  under  cir- 
cumstances of  aggravation  or  cruelty, 
with  vindictlveness  or  malice,  a  sub- 
sequent finding  that  the  case  was 
not  a  proper  one  for  exemplary  dam- 
ages indicated  that  the  jury  did  not 
intend  by  their  former  answer  to 
find  vindictlveness  or  malice.  Hug- 
gard  v.  Chicago,  etc.,  R.  Co.,  158  Wis. 
1,  147  NW  1020. 

[b] .  Conclusiveness.— (1)  In  a 
passenger's  action  for  personal  in- 
juries, in  which  the  conductor  and 
engineer  were  joined  as  defendants, 
a  verdict  exonerating  them  is  con- 
clusive that  there  was  no  negligence 
in  the  operation  of  the  train  caus- 
ing its  derailment.  Morris  v.  South- 
ern Pac.  Co..  168  Cal.  486.  143  P  708. 
(2)  A  verdict  of  the  jury  in  favor 
of  the  carrier  held  conclusive  that  it 
was  not  negligent.  Fredericks  v. 
Northern  Cent.  R.  Co..  157  Pa.  103. 
27  A  689,  22  LRA  806.  (3)  But 
where  a  carrier  is  charged  with  the 
negligence  of  Its  employee,  joined 
as  a  defendant,  and  with  other  neg- 
ligence, a  verdict  against  the  carrier, 
and  for  the  employee,  determines 
that  the  carrier  was  guilty  of  such 


other  negligence.  Ooran  v.  Chicago, 
etc.,  R.  Co.,  128  Minn.  193,  150  NW 
800.  (4)  A  verdict  against  the  car- 
rier, and  for  the  carrier's  employee, 
joined  as  defendant,  determines  that 
there  was  no  negligence  of  the  em- 
ployee imputable  to  the  carrier. 
Doran  v.  Chicago,  etc.,  R.  Co.,  supra. 
(5)  Where  the  carrier  fails  to  offer 
evidence  showing  freedom  from  neg- 
ligence and  thelury  finds  for  plain- 
tiff, the  verdict  is  conclusive  on  the 
question  of  defendant's  negligence. 
Wiley  v.  Grand  Trunk  R.  Co.,  227 
Fed.  127. 

38.  Johnson  v.  Washington  Water 
Power  Co.,  62  Wash.  619,  114  P  453; 
Gay  v.  Milwaukee  Electric  R.,  etc., 
Co.,   138  Wis.  348,   120  NW  283. 

39.  West  Chicago  St  R.  Co.  v. 
McNulty,  166  111.  203,  46  NE  784  Taff 
64   111.   A.   649J. 

30.  111. — Weeks  v.  Chicago,  etc., 
R  Co.,  198  111.  551,  64  NE  1039  [aft 
99   111.  A.   618]. 

Ind. — Southern  R  Co.  v.  Ellis.  53 
Ind.  A.   34,   101   NE  106. 

Mass. — Blanchette  v.  Holyoke  St. 
R.  Co.,  175  Mass.  51,   55  NE  481. 

Wis. — Jlrachek  v.  Milwaukee  Elec- 
tric R,  etc.,  Co.,  139  Wis.  605,  121 
NW   326,    131    AmSR   1070. 

Que. — La  Compagnle  du  chemin  de 
fer  Canadlen  Du  Paclfique  v.  Roy, 
22  Que.  Q.   B.  469. 

31.  Giltman  v.  Brooklyn  Heights 
R.  Co.,  129  App.  Dlv.  654,  113  NTS 
1046. 

33.  Hawaii. — Fuller  v.  Honolulu 
Rapid  Transit,  etc..  Co.,  16  Hawaii  1. 

Mich. — Whipple  v.  Michigan  Cent. 
R.  Co.,  130  Mich.  460.  90  NW  287. 

Mo. — Spohn  v.  Missouri  Pac.  R. 
Co..  87  Mo.  74. 

N.  J. — Hansen  v.  North  Jersey  St. 
R.  Co.,  (Sup.)  43  A  663  [rev  on  other 
grounds  64  N.  J.  L.  686,  46  A  718]. 

N.  T. — Neldenberg  v.  Dry  Dock, 
etc..  R.  Co..  106  NTS  105;  Fash  v. 
East  River  Ferry  Co.,  8  NTSt  363. 

Okl. — St.  Louis,  etc.,  R  Co.  v. 
Dobyns    167  P  786. 

Va. — Richmond,  etc.,  R.  Co.  v. 
Scott.  88  Va.  958,  14  SE  763,  16  LRA 
91  (where  there  was  substantial  evi- 
dence in  support  of  a  verdict  •  In 
plaintiff's  favor,  and  therefore  a 
finding  of  negligence  was  not  review- 
able on  appeal). 

Wis. — Duell  v.  Chicago,  etc.,  R. 
Co..   115   Wis.    516.   92   NW  269. 

[a]  A  new  trial  may  be  granted 
where  plaintiff's  evidence  Is  so  im- 
probable as  necessarily  to  lead  to  the 
conclusion  that  the  verdict  in  his 
favor  was  the  result  of  passion  or 
prejudice.  Spohn  v.  Missouri  Pac. 
R  Co.,  87  Mo.  74. 

fb]  Decision  of  court:  Jury  waived. 
— Where  the  evidence  In  the  case  Is 
not  such  as  to  admit  of  but  one  rea- 
sonable Inference  concerning  defend- 
ant's negligence^  a  decision  by  the 
court,  the  jury  being  waived,  in  favor 
of  plaintiff  cannot  be  set  aside  on 
the  ground  that  there  is  no  evidence 
on  which  defendant's  negligence 
might  reasonably  be  inferred.  Ful- 
ler v.  Honolulu  Rapid  Transit,  etc., 
Co.,  16  Hawaii  1. 

33.  Louisville,  etc.,  R.  Co.  v. 
Smith.  2  Duv.  (Ky.)  566;  Mirrlelees 
v.  Wabash  R.  Co..  163  Mo.  470.  63 
SW  718  (where  the  evidence  was 
held  insufficient  to  show  Involuntary 
projection  of  plaintiff's  arm  from  the 
car  window,  and  for  this  reason  a 
verdict  In  plaintiff's  favor  for  Injury 
to  his  arm  was  set  aside). 

34L    Christ  v.   Chicago  R  Co.,  191 
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concilable  conflict  with  the  general  verdict,  the 
former  control,  and  judgment  should  be  entered  on 
the  special  findings  notwithstanding  the  general 
verdict.15     But  special   findings   which   are    incon- 


sistent with,  or  contradictory  of,  each  other,  or 
which  are  uncertain  in  their  meaning,  will  not  over- 
come the  general  verdict.*8  A  judgment  cannot  be 
entered  on  findings  inconsistent  with  each  other.** 


XI.     CONTRIBUTORY  NEGLIGENCE  OF    PERSON  INJURED34 


[$  1481]  A.  In  General— 1.  General  Rules.  A 
passenger  must  exercise  ordinary  care,  and  such 
care  only,  for  his  own  safety,  that  is,  such  Care  as 

36.  Kbsary  v.  Chicago  City  R.  Co., 
164  111.  Big'  45  NE  1017  [aff  61  111. 
A.  265]:  Grand  Rapids,  etc.,  R.  Co.  v. 
Boyd,  65  Ind.  626;  Kalley  v.  Grand 
Trunk,  etc.,  R.  Co.,  46  Ind.  A.  697.  93 
NE  616;  Southern  R.  Co.  v.  Roach. 
(Ind.  A.)  77  NE  606;  Pittsburgh,  etc., 
R.  Co.  v.  Gray,  28  Ind.  A.  588,  64-NE 
39;  Lowrey  v.  Missouri,  etc.,  R.  Co., 
90  Kan.  180,  133  P  719.  See  generally 
Trial  JS8  Cyc  1927]. 

[a]  Xnstanocs  of  Inconsistency. — ( 1 ) 
A  special  finding  In  an  action  by 
one  who,  having  fallen  from  a  cable 


an  ordinarily  prudent  man  would  exercise  for  his 
safety  and  security  under  the  same  circumstances;** 
and  it  is  a  well  established  rule,  that,  although  there 


oar,  was  run  over  by  It,  that  at  the 
time  plaintiff  fell  the  car  was  in 
motion,  is  inconsistent  with  a  gen- 
eral verdict  for  plaintiff,  the  negli- 
gence alleged  by  the  complaint  being 
that  after  he  had  fallen  off  and  was 
on  the  ground,  and  while  the  car  was 
not  moving,  it  was  suddenly  started 
forward.  Ebsary  v.  Chicago  City  B. 
Co.,  164  111.  518,  46  NE  1017  [aff  61 
111.  A  266].  (2)  In  an  action  against 
a  railway  company  for  death  of  a 
circus  employee  while  riding  on  his 
employer's  train,  judgment  was  prop- 
erly given  the  company  notwith- 
standing a  general  verdict  for  plain- 
tiff, where  answers  to  special  inter- 
rogatories disclosed  that  the  com- 
pany transported  the  train  under  an 
agreement  with  the  employer  exempt- 
ing it  from  liability  as  a  common  or 
special  carrier.  Kelley  v.  Grand 
Trunk  Western  R.  Co.,  46  Ind.  A. 
697,   93  NE  616. 

[b]  Special  finding's  held  not  in- 
consistent with  general  verdict. — 
Ebsary  v.'  Chicago  City  -R  Co.,  164 
111.  518,  46  NE  1017  [aff  61  111.  A 
265]  (holding  that  a  special  finding 
that  the  driver  of  defendant's  car  did 
not  know  that  plaintiff  was  on  the 
ground  when  he  started  the  car  Is 
not  necessarily  inconsistent  with  a 
general  verdict  for  plaintiff,  as  the 
conductor  regulates  the  movements 
of  the  driver,  and  the  complaint 
alleged  that  defendant  had  notice  of 
plaintiff's  position,  "through  its 
agents  and  servants");  Louisville, 
etc..  Tract.  Co.  v.  Walker,  177  Ind. 
38,  97  NE  151;  Brown  v.  Ohio,  etc.. 
R.  Co..  138  Ind.  648,  37  NE  717.  38 
NE  176;  Henry  v.  Swailes,  57  Ind.  A. 
218.  105  NE  162  (holding  that,  In  an 
action  for  injuries  to  a  passenger  in 
alighting  from  a  car,  answers  to  spe- 
cial interrogatories  that  lights  were 
placed  at  the  excavation  into  which 

§lalntlff  fell,  and  that  she  had 
oarded  a  car  at  that  place  earlier 
In  the  evening,  are  not  inconsistent 
with  a  general  verdict  for  plaintiff, 
where  answers  to  other  Inter- 
rogatories show  the  condition  sur- 
rounding the  accident,  and  that 
plaintiff  was  not  familiar  with  the 
surroundings,  and  did  not  show  that 
there  were  any  guards  around  the 
excavation,  or  that  the  lanterns 
illuminated  the  place  where  plaintiff 
alighted,  or  that  she  had  an  oppor- 
tunity to  see  the  excavation  when 
she  boarded  the  car);  Southern  R. 
Co.  v.  Ellis,  53  Ind.  A.  34,  101  NE 
105;  Indianapolis  Southern  R  Co.  v. 
Tucker  61  Ind.  A  480,  98  NE  431: 
New  York,  etc.,  R.  Co.  v.  Rellley.  49 
Ind.  A.  26,  96  NE  623;  Cleveland,  etc.. 
R.  Co.  v.  Harvey,  45  Ind.  A.  163,  90 
NE  318  (holding  that  a  general  ver- 
dict, in  an  action  for  injuries  to  a 
passenger,  finding  that  the  raised 
end  of  the  railroad's  depot  platform 
and  the  ground  adjacent  thereto  were 
wholly  unllghted  and  In  total  dark- 
ness, was  not  Inconsistent  with 
answers    to    special     Interrogatories 


finding  that  the  depot  was  lighted  by 
four  Tamps  which  threw  a  profuse 
light  out  of  the  windows);  Cincinnati, 
etc.,  R.  Co.  v.  Bravard.  38  Ind.  A. 
422.  76  NE  899;  Chicago,  etc.,  R.  Co. 
v.  Grimm,  26  Ind.  A.  494,  57  NE  640; 
Kentucky,  etc.,  Bridge  Co.  v.  Mc- 
Kinney,  9  Ind.  A.  213,  36  NE  448; 
Cleveland,  etc.,  R.  Co.  v.  Johnson,  7 
Ind.  A.  441.  33  NE  1004;  Ohio.  etc.. 
R  Co.  v.  Smith,  5  Ind.  A.  560.  32  NE 
809;  Conwell  v.  Trl-Clty  R  Co.,  130 
Iowa  190,  112  NW  546;  Chicago,  etc., 
R.  Co.  v.  Wimmer,  72  Kan.  666,  84  P 
378,  4  LRANS  140,  7  AnnCas  756 
(holding  that,  in  an  action  for  in- 
juries caused  by  the  alleged  negli- 
gence of  the  company  In  starting  Its 
train  without  giving  him  time  to  get 
off  in  safety,  where  the  jury  find 
generally  for  plaintiff,  a  special  find- 
ing that  the  train  stopped  the  usual 
and  ordinary  length  of  time  will  not 
warrant  a  judgment  for  defendant, 
notwithstanding  the  general  verdict); 
McManus  v.  Thing.  208  Mass.  65,  94 
NE  293  (holding  that,  where,  In  an 
action  for  personal  Injuries  caused  by 
the  sudden  starting  of  a  freight  ele- 
vator, plaintiff  claimed  that  he  was 
rightfully  on  the  elevator,  and  defend- 
ant claimed  that  his  employee  start- 
ing the  elevator  had  exclusive  right  to 
the  elevator  at  the  time,  and  the  jury 
rendered  a  general  verdict  for  de- 
fendant, and  found  that  plaintiff  was 
in  the  exercise  of  due  care,  that  de- 
fendant's employee  was  not  guilty  of 
negligence,  and  was  not  acting  for 
defendant  within  the  scope  of  his  em- 
ployment, and  was  using  the  elevator 
when  plaintiff  came  Into  It,  and  that 
both  parties  had  a  right  to  use  it  at 
the  same  time,  and  the  foreman,  in 
response  to  an  inquiry  of  the  court, 
stated  that  the  jury  concluded  that 
both  parties  had  the  right  to  use  the 
elevator  at  the  same  time,  and  the 
answer  to  the  verbal  Inquiry  was,  on 
defendant's  motion,  set  aside,  there 
was  no  inconsistency  between  the 
general  verdict  and  the  special  find- 
ings); Toledo  Electric  St.  R.  Co.  v. 
Bateman.  16  Oh.  Cir.  Ct.  162,  8  Oh. 
Clr.  Dec.  220  (holding  that,  under  an 
allegation  that  plaintiff,  while  a  pas- 
senger on  defendant's  street  car,  was 
violently  thrown  therefrom,  and  in- 
jured, because  of  a  collision,  a  spe- 
cial finding  that  plaintiff  had  left  the 
car  just  before  the  actual  collision  Is 
not  irreconcilably  repugnant  to  a 
general  verdict  In  plaintiff's  favor); 
Grant  v.  Spokane  Tract.  Co.,  47 
Wash.  112,  91  P  653. 

38.  Louisville,  etc.,  Tract.  Co.  v. 
Walker.  177  Ind.  38.  97  NE  161; 
Louisville,  etc.,  Tract.  Co.  v.  Worrell, 
44   Ind.  A.  480,  86  NE   78. 

[a]  Thus,  where  the  complaint 
charged  negligence  in  the  care  and 
operation  or  the  controllers,  whereby 
fire  was  produced,  which  alarmed 
plaintiff  and  caused  her  to  jump  from 
the  car  while  in  motion,  answers  to 
interrogatories  that  the  burning  of 
the  controllers  was  the  result  of 
some  unforeseen  cause,  that  there 
was  no  Inherent  defect  In  the  con- 
trollers, that  controllers  on  street 
cars  do  not  burn  out  when  In  good 
order,  and  that  the  car  was  not  In- 
spected the  night  before  the  accident, 
being  merely  Inconsistent  with  each 
other,  and  not  necessarily  with  a 
general  verdict  for  plaintiff,  will  not 
override  such  general  verdict.  Louis- 
ville, etc..  Tract.  Co.  v.  Worrell,  44 
Ind.  A.  480.  86  NE  78. 

37.  Hyatt  v.  New  York  Cent;,  etc., 
R.   Co.,   6   Hun.    (N.   Y.)    306;   Haver- 


lund  v  Chicago,  etc  R.  Co.,  143  Wis. 
415,  128  NW  273.  See  also  Kohler  v. 
West  Side  R.  Co.,  99  Wis.  33,  74  NW 
568   (not  Inconsistent). 

[a]  Findings  of  both  gro—  u4 
ordinary  negUffeno*.— Where  the 
complaint  in  an  action  for  Injury  t° 
a  passenger  only  charges  ordinary 
negligence  of  the  brakeman  In  assist- 
ing the  passenger  to  board  the  train 
a  special  finding  -that  the  brakeman 
was  guilty  of  ordinary  negligence  for 
falling  to  exercise  ordinary  care,  and 
another  special  finding  that  he  wa» 
guilty  of  gross  negligence  because  of 
willful  misconduct,  are  inconsistent, 
and  oannot  stand,  and  any  judgment 
rendered  thereon  must  be  set  aside. 
Haverlund  v.  Chicago,  etc,  R.  Co, 
143  Wis.   415.  128  NW  278. 

38.     Cross  references: 
Of    ejected    passenger    see    supra.    I 

1202. 
Of   passenger   killed   see   Death    [13 

Cyc  323]. 
Of   passenger   on   ferry   see    Ferries 

[19  Cyc  608]. 
Comparative  negligence: 
'  Generally  see  Negligence   [29   Cyc 
659  et  seq]. 

As  to  damages  see  supra  I  1491. 
Imputed  negligence: 

Generally   see  Negligence    [29   Cyc 
542]. 

Of  carrier  Imputable  to  passenger 
see  Negligence  [29  Cyc  647]. 

38.  U.  S. — Mackoy  v.  Missouri 
Pac.  Co.,  18  Fed.  236.  5  McCrary 
538;  Hazard  v.  Chicago,  etc..  R.  Co, 
11  P.  Cas.  No.  6,275.  1  Blss.   503. 

Ark. — Little  Rock,  etc.,  R.  Co.  t. 
Cavenesse,  48  Ark.  106,  2  SW  BOS. 

Del. — Behen  jv.  Philadelphia,  etc. 
R.  Co.,  93  A  903;  Pile  v.  Wilmington 
City  R.  Co..  23  Del.  463,  80  A  623; 
Elliott  v.  Wilmington  City  R.  Co..  22 
Del.  570.  73  A  1040;  Smithers  v.  Wil- 
mington City  R.  Co..  22  DeL  422,  67 
A  167;  Relss  v.  Wilmington  City  R 
Co.,  67  A  153;  Betts  v.  Wilmington 
City  R.  Co..  19  Del.  448,  63  A    358. 

111. — West  Chicago  St.  R.  Co.  t. 
Manning,  170  111.  417,  48  NE  958  [aff 
70  III.  A.  239]:  Chicago  City  R.  Co. 
v.  Dinsmore,  162  111.  658,  44  NE  887; 
McAvoy  v.  St.  Louis,  etc.,  R  Co.,  18* 
111.  A.  620;  West  Chicago  St.  R.  Co. 
v.  Home.  100  III.  A.  259  [an*  197  I1L 
250,   64  NE  331]. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Hadley.  170  Ind.  204.  82  NE  102S. 
84  NE  13.  16  LRANS  527,  16  AnnCas 
1  [aff  40  Ind.  A  731.  82  NE  1025]: 
Jeffersonvflle  R.  Co.  v.  Hendricks.  26 
Ind.   228. 

Iowa. — Weber  v.  Chicago,  etc.  B. 
Co..  151  NW  852;  Hutchels  v.  Cedar 
Rapids,  etc.,  R  Co.,  128  Iowa  279. 
103  NW  779. 

Ky. — Illinois  Cent.  R  Co.  v.  Dallas. 
150  Ky.  442,  160  SW  636;  Chesapeake, 
etc.,  R.  Co.  v.  Robinson,  135  Ky.  850. 
123  SW  308. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R,  etc.,  Co..  107  La.  370,  31  S 
886.   90   AmSR  319. 

Me. — Pomroy  v.  Bangor,  etc,  R 
Co..  102  Me.  497,  67  A  661. 

Md. — Topp  v.  United  R..  etc..  Co, 
99  Md.  630,  59  A  52,  1  AnnCas  912. 

Mich. — Moore  v.  Saginaw,  etc.  R 
Co.,  115  Mich.  103.  72  NW  1112. 

Minn. — Farrell  v.  Great  Northern 
R.  Co.,  100  Minn.  361,  111  NW  388. 
9   LRANS   ltlS. 

Miss.— Illinois  Cent.  R.  Co.  v. 
Daniels.  96  Miss.  314.  60  S  721.  27 
LRANS  128.  . 

Mo. — Becker  v.  Lincoln  Real  ESst., 
etc..   Co.,   174   Mo.   246.   73    SW    581: 
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has  been  negligence  on  the  part  of  the  carrier  con- 
tributing to  the  injuries,  if  the  passenger  fails  to 
exercise  ordinary  care,  and  his  failure  is  proxi- 
mately connected  with  his  injuries,  he  is  guilty  of 


contributory  negligence  which  will  defeat  a  recov- 
ery.40 And  a  recovery  will  be  defeated  as  well 
where  the  negligence  of  the  passenger  exposes  him 
to  injury  as  where  it  cooperates  in  causing  the  mis- 


Klutts  v.  St.  Louis,  etc.,  R.  Co.,  75 
Mo.  642:  Martin  v.  Missouri  Pac.  R. 
Co.,  137  Mo.  A.  694.  119  SW  444; 
Mitchell  v.  Chicago,  etc.,  R.  Co.,  132 
Mo.  A.  143,  112  SW  291. 

Nebr. — Wright  v.  Selden-Breck 
Constr.  Co.,  97  Nebr.  840,  151  NW 
926,    LRA1915E   740. 

N.  C. — Suttle  v.  Southern  R.  Co., 
150   N.  C.   668.   64   SE  778. 

Oh. — Interurban  R..  etc.,  Co.  v. 
Hancock,  75  Oh.  St.  88,  78  NE  964, 
116  AmSR  710  and  note,  6  LRANS 
997.  8  AnnCas  1036. 

S.  C. — McLean  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  100,  61  SE  900, 
1071.  128  AmSR  892,  18  LRANS  763: 
Carroll  v.  Charleston,  etc.,  R.  Co.,  65 
S.  C.  378.  43  SE  870. 

Tex.— St.  John  v.  Gulf,  etc.,  R.  Co., 
(Civ.  A)   80  SW  236. 

Wis. — Curtis  v.  Detroit,  etc.,'  R. 
Co.,  27  Wis.  158. 

[a]  Duty  of  passenger. — "While 
it  Is  the  duty  of  a  railroad  company 
to  use  all  reasonable  care  to  secure 
the  safety  of  its  passengers,  there 
is  also  a  duty  resting  upon  the  pas- 
senger to  act  with  prudence,  and 
to  use  the  means  provided  for  his 
transportation  with  reasonable  cir- 
cumspection and  care."  Behen  v. 
Philadelphia,  etc.,  R.  Co.,  (Del.)  93 
A  903,  904. 

[b]  Standard  of  care.— (1)  The 
rule  for  determining  whether  a  pas- 
senger has  failed  to  exercise  the 
proper  degree  of  care  is  whether  a 
person  of  ordinary  prudence,  in  the 
same  situation  and  having  the  knowl- 
edge possessed  by  the  passenger, 
would  have  done  the  alleged  negli- 
gent act.  Clerc  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.  Co.,  107  La.  370,  31 
K  886.  90  AmSR  319.  (2)  It  is  error  to 
require  the  jury  to  find  that  plaintiff 
used  that  "high  care"  which  a  per- 
son of  ordinary  prudence  would  have 
used,  etc.,  as  plaintiff  was  legally 
required  to  use  only  ordinary  care 
in  order  to  free  himself  from  con- 
tributory negligence.  St.  John  v. 
Oulf,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  80 
SW  235. 

[c]  "Ordinary"  oar*  varies  ac- 
cording to  the  more  or  less  threaten- 
ing circumstances.  West  Chicago  St. 
R.  Co.  v.  Manning,  170  111.  417,  48 
NE  958   [aff  70  111.  A  239]. 

fd]  employe*  as  passengers— 
Where  an  employee  is  transported  by 
a  carrier  to  his  place  of  work,  al- 
though he  is  not  a  passenger,  the 
carrier  is  bound  to  exercise  ordinary 
care  to  refrain  from  Injuring  him, 
and  he  is  bound  to  exercise  the  same 
degree  of  care  to  prevent  injury  to 
himself.  St.  Louis,  etc..  R.  Co.  v. 
Wtggam,  98  Ark.  259,  135  SW  889: 
St.  Louis,  etc.,  R.  Co.  v.  Harmon,  86 
Ark.  603.  109  SW  295. 

[e]  Elevator  passenger.—  (1)  It  Is 
the  duty  of  a  passenger  In  an  ele- 
vator to  use  ordinary  care  to  keep 
from  being  hurt.  Becker  v.  Lincoln 
Real  Est.,  etci.  Co..  174  Mo.  246,  73 
SW  581:  Wright  v.  Selden-Breck 
<"onstr.  Co.,  97  Nebr.  840,  161  NW 
926,  LRA1915E  740.  (2)  Where  a 
passenger  on  a  combined  passenger 
and  freight  elevator  who  was  famil- 
iar with  the  construction  of  the  ele- 
vator shaft,  and  knew  that  the  car 
in  its  ascent  passed  within  a  short 
distance  of  the  lintel,  and  that  the 
car  was  without  guard  or  rail  on 
that  side,  thoughtlessly  stood  In  such 
a  position  that  his  heel  was  caught 
between  the  car  and  the  lintel  as  it 
passed  that  point,  his  negligence  was 
such  that  the  court  should  have  in- 
structed for  defendant.  Beidler  v. 
Branshaw,  200  111.  426.  65  NE  1086 
[rev  102  111.  A.  1871.  (3)  But  a.guest 
of  a  hotel,  riding  In  an  elevator,  can- 
not be  held  guilty  of  negligence  when 
he  assumes  an  attitude  while  so  rid- 
ing which  Its  construction  Invites. 
Praser  v.  Harper  House  Co..  141  111. 
A  890. 


40.  U.  S. — Winters  v.  Baltimore, 
etc.,  R.  Co.,  163  Fed.  106:  Seymour 
v.  Chicago,  etc.,  R.  Co.,  21  P.  Caa.  No. 
12.685.   3  Bias.  43. 

Ala. — Sweet  v.  Birmingham  R., 
etc.,  Co.,  146  Ala.  667.  39  S  767;  South, 
etc.,  Alabama  R.  Co.  v.  Schaufler,  76 
Ala.  136. 

Ark. — Oliver  v.  Ft.  Smith  Light, 
etc..  Co..  89  Ark.  222,  116  SW  204, 
131  AmSR  86;  George  v.  St.  Louis, 
etc.,  R.  Co.,  34  Ark.  613. 

Cal. — Fraser  v.  California  St.  Cable 
R.  Co.,  146  Cal.  714.  81  P  29. 

Del. — Behen  v.  Philadelphia,  etc., 
R.  Co.,  93  A  903;  Butler  v.  Wilming- 
ton City  R.  Co.,  26  Del.  262,  78  A 
871;  Benson  v.  Wilmington  City  R. 
Co.,  24  Del.  202,  75  A  793;  Elliott  v. 
Wilmington  City  R.  Co.,  22  Del.  570, 
73  A  1040;  Reiss  v.  Wilmington  City 
R.  Co.,  67  A  153;  McAllister  v.  Peo- 
ple's R.  Co.,  20  Del.  272. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  335,  65  S  254.  Ann 
Casl916E  1299  and  note:  Jacksonville 
St.  R.  Co.  v.  Chappell,  21  Fla.  176. 

Ga. — Louisville,  etc.,  R.  Co.  v.  Ed- 
raondson.  128  Ga.  478.  57  SE  877; 
Southern  R.  Co.  v.  Cunningham,  123 
G*.  90,  60  SE  979;  Chattanooga,  etc., 
R.  Co.  v.  Huggina,  89  Ga.  494.  15  SB 
848;  Central  R.  Co.  v.  Thompson,  76 
Ga.  770;  Macon,  etc.,  R.  Co.  v.  John- 
son, 38  Ga.  409;  Central  of  Georgia 
R.  Co.  v.  Clay,  3  Ga.  A.  286,  69  SE 
843. 

111. — Keokuk  Northern  Line  Packet 
Co.  v.  True,  88  111.  608;  Chicago,  etc., 
R.  Co.  v.  Haszard.  26  111.  373;  Galena, 
etc.,  R.  Co.  v.  Fay,  16  111.  658,  63 
AmD  323;  Chicago,  etc.,  R.  Co.  v. 
Weir.  91  111.  A.  420. 

Ind. — Jeffersonville  B,  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Frank  Bird 
Transfer  Co.  v.  Krug,  30  Ind.  A.  602, 
65  NE  309;  Citizens'  .St.  R.  Co.  v. 
Merl.  26   Ind.  A.  675.  59  NE  491. 

Iowa. — Waterbury  v.  Chicago,  etc., 
R.  Co.,  104  Iowa  32.  73  NW  341. 

Ky. — Illinois  Cent.  R.  Co.  v.  Dal- 
las, 150  Ky.  442.  160  SW  636;  John 
H.  Radel  Co.  v.  Borches.  147  Ky.  606, 
146  SW  165,  39  LRANS  227;  Chesa- 
peake, etc.,  R.  Co.  v.  Robinson,  136 
Ky.  850,  123  SW  308;  Bailey  v.  Cin- 
cinnati, etc..  R.  Co.,  20  SW  198,  14 
KyL  226;  Kentucky  Cent.  R.  Co.  v. 
Dills,  4  Bush  693:  Newport  News, 
etc.,  R.  Co.  v.  Boles,  13  KyL  208; 
Kentucky  Cent.  R.  Co.  v.  Thomas,  6 
KyL  599,  13  Ky.  Op.  269. 

La. — Dean  v.  Louisiana  R.,  etc., 
Co.,  134  La.  793,  64  S  716;  Woods  v. 
Jones,  34  La.  Ann.  1086. 

Md. — Central  R.  Co.  v.  Smith,  74 
Md.  212,  21  A  706. 

Minn. — Smith  v.  St.  Paul  City  R. 
Co..  32  Minn.  1,  18  NW  827.  60  AmR 
550. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Trail,  25  S  863. 

Mo. — Raming  v.  Metropolitan  St. 
R.  Co.,  157  Mo.  477,  67  SW  268;  Weber 
v.  Kansas  City  Cable  R.  Co.,  100  Mo. 
194,  12  SW  804.  13  SW  687,  18  Am 
SR  641,  7  LRA  819;  Mitchell  v.  Chi- 
cago, etc.,  R.  Co.,  132  Mo.  A.  143. 
112  SW  291;  Fry  v.  St.  Louis  Transit 
Co..  Ill  Mo.  A.  324,  85  SW  960;  Tal- 
bot v.  Chicago,  etc.,  R.  Co.,  72  Mo.  A. 
291. 

Nebr. — Chicago,  etc..  R.  Co.  v.  Win- 
frey, 67  Nebr.  13,  93  NW  526. 

N.  J. — Harper  v.  Erie  R.  Co.,  32 
N.  J.  L.  88. 

N.  Y. — Ward  v.  International  R. 
Co..  206  N.  T.  83.  99  NE  262.  Ann 
Casl914A  1170  and  note;  Weill  v. 
New  Tork.  147  App.  Div.'684,  132 
NTS  609  [resettling  of  order  den  148 
App.  Dlv.  919  mem,  133  NTS  290 
mem], 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co..  165  N.  C.  244.  81  SE  321; 
Penny  v.  Atlantic  Coast  Line  R.  Co., 
153  N.  C.  296,  69  SE  238.  32  LRANS 
1209. 

N.   D. — Whalen  v.  Great  Northern 


R.  Co.,  23  N.  D.  607,  137  NW  676. 

Oh.— -Covington  Transfer  Co.  v. 
Kelly,  86  Oh.  St  86. 

Okl. — Blevins  v.  Atchison,  etc.,  R. 
Co..  3  Okl.  512,  41  P  92. 

Pa. — Coburn  v.  Philadelphia,  etc., 
R.  Co.,  198  Pa.  438.  48  A  266;  Pitts- 
burgh, etc.,  R.  Co.  v.  Hinds,  53  Pa. 
612.  91  AmD  224;  Pennsylvania  R. 
Co.  v.  Zebe,  33  Pa.  318;  Pennsylvania 
R.  Co.  v.  Aspell,  23  Pa.  147.  62  AmD 
32^ 

s'.  C. — Doolittle  v.  Southern  R.  Co.. 
62  S.  C.  130.  40  SE  133;  Renneker  v. 
South  Carolina  R.  Co.,  20  S.  C.  219. 

Tex. — Houston,  etc,  R.  Co.  v.  Oor- 
bett,  49  Tex.  673;  Beaty  v.  Missouri, 
etc.,  R.  Co..  (Civ.  A.)  175  SW  450; 
Stamp  v.  Eastern1  R.  Co..  (Civ.  A.) 
161  SW  450;  Missouri,  etc.,  R.  Co.  v. 
Miller,  8  Tex.  Civ.  A.  241,  27  SW  906. 

Va— Virginia  R.  Co.  v.  Bell,  115 
Va.  429.  79  SE  396,  AnnCasl916A 
804. 

Wash. — Graham  v.  McNeil,  20 
Wash.  466,  55  P  631,  72  AmSR  121. 
43   LRA  300. 

W.  Va. — Fisher  v.  West  Virginia, 
etc..  R.  Co..  39  W.  Va.  366,  19  SE  578. 
23  LRA  768;  Downey  v.  Chesapeake, 
etc..  R.  Co.,  28  W.  Va.  732. 

Wis. — Conroy  v.  Chicago,  etc.,  R. 
Co..  96  Wis.  243,  70  NW  486,  38  LRA 
419;  Chamberlain  v.  Milwaukee,  etc., 
R.  Co.,  7  Wis.  426. 

[a]  Tho  negligence  n**d  no* 
amount  to  rashness  to  defeat  a  re- 
covery. Galena,  etc.,  R.  Co.  v.  Fay, 
16  111.  558.  63  AmD  323. 

[bl  Th*  prima  fact*  Liability  of  a 
carrier  for  injuries  to  a  passenger  by 
derailment,  arising  from  the  mere 
fact  of  the  accident  and  the  Injury, 
is  conditioned  on  the  exercise  of  rea- 
sonable care  by  the  passenger.  Win- 
ters v.  Baltimore,  etc.,  R.  Co.,  163 
Fed.  106. 

[c]  Duty  to  avail  iii™»«»Tf  of 
knowledge  acquired. — A  street  car 
passenger,  familiar  with  the  railroad 
at  the  place  of  the  accident  and  the 
operation  of  cars  there,  is  bound  to 
avail  himself  of  such  knowledge. 
Elliott  v.  Wilmington  City  R.  Co., 
22  Del.  670.  73  A  1040. 

[d]  The  rule  against  Imputed  con- 
tributory negligence  does  not  absolve 
a  passenger  or  guest  against  using 
ordinary  care  for  his. own  safety,  as 
no  one  can  bo  allowed  to  shut  his 
eyes  to  danger  in  blind  reliance  on 
the  unaided  care  of  another,  without 
assuming  the  consequences.  Fujlse 
v.  Los  Angeles  R.  Co.,  12  Cal.  A.  207. 
107vP  317.  See  generally  Negligence 
[29  Cyc  5421. 

[e]  Additional  damage  caused  by 
passenger  to  himself. — Where  a  pas- 
senger has  sustained  an  injury  by 
the  carrier,  the  latter  will  not  be  lia- 
ble for  any  neglect  of  the  passenger 
after  the  Injury  sustained,  causing 
additional  damage  to  the  passenger. 
Secord  v.  St  Paul,  etc,  R.  Co.,  18 
Fed.  221,  6  McCrary  616. 

[f]  A  passenger  aonld*ntally  shot 
(1)  by  the  carrier's  employee  is  not, 
entitled  to  recover,  where  his  own 
acts  contributed  to  the  accident  Dean 
v.  Louisiana  R.,  etc.,  Co.,  134  La. 
793,  64  S  716.  (2)  A  passenger  was 
guilty  of  contributory  negligence 
Earring  recovery  for  injury  on  being 
shot  on  alighting  by  one  fellow  pas- 
senger attempting  to  shoot  another, 
if  he  left  the  car  while  the  pistol 
was  pointed  toward  the  platform, 
and  the  danger  was  as  obvious  to 
him  as  to  the  carrier.  Penny  v.  At- 
lantic Coast  Line  R..CO..  153  N.  C. 
296.  69  SE  238,  32  LRANS  1209  and 
note.  (3)  But  a  passenger  who  asked 
the  conductor  to  see  the  tatter's  au- 
tomatic pistol,  and  who  took  the 
pistol  and  returned  it  to  the  conduc- 
tor, was  not  guilty  of  negligence  per 
se,  and  his  act  does  not  preclude  a 
recovery  for  Injuries  sustained  In 
consequence  of  the  conductor  caus- 
ing the  pistol  to  be  discharged.  Texas 
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fortune  from  which  the  injury  results.41  But,  al- 
though the  conduct  of  a  passenger  has  contributed 
to  the  injury  sustained,  yet  if  such  conduct  has  not 
been  in  a  legal  sense  imprudent  or  negligent,  he 
may  recover,  provided  the  carrier  is  in  fault.43  In 
some  jurisdictions  the  legal  effect  of  a  passenger's 
contributory  negligence  is  regulated  by  statute.43 

Assumption  of  risk.  A  passenger  does  not  as- 
sume the  risk  of  the  carrier's  negligence,  or  in  other 
words,  he  has  a  right  to  assume,  in  the  absence  of 
knowledge  to  the  contrary,  that  the  carrier's!  em- 
ployees will  not  be  negligent,  and  that  all  necessary 
precautions  for  his  safety  will  be  taken;44  the  only 
risks  assumed  are  those  of  accidents  which  arise 
after  the  carrier  has  done  its  full  duty,  that  is,  the 


ordinary  incidents  of  travel;40  and  he  is  not  to  be 
deemed  guilty  of  negligence  unless  he  has,  or  u 
charged  with,  knowledge  of  a  defect  or  peril,  and 
then  fails  to  use  ordinary  care  to  avoid  injury.*4 

[$  1482]  2.  Persons  under  Disability — a.  In 
General.  What  will  constitute  failure  to  exercise 
ordinary  care  on  the  part  of  the  passenger  may 
depend  on  the  mental  and  physical  capacity  of  the 
passenger  himself,  and  acts  which  might  be  negli- 
gent in  a  normal  person  may  not  be  contributory 
negligence  in  view  of  the  passenger's  disability, 
such  as  will  defeat  his  recovery  for  injury  where 
the  carrier  has  been  negligent,  as  no  greater  care 
can  be  required  of  him  than  his  ability  will  allow 
him  to   exercise.47     Accordingly  it  has   been  held 


Midland  R.  Co.  v.  Monroe,  (Tex.  Civ. 

A.)  166  SW  973.       . 

tg]     Interference  In  atteroailon*— 

Where  a  passenger  voluntarily  and 
without  excuse  Interferes  in  an  alter- 
cation between  strangers  and  the 
carrier's  employee,  he  cannot  recover 
from  the  carrier  for  injuries  re- 
ceived. Gardner  v.  Interborough 
Rapid  Transit  Co.,  46  Misc.  4.24,  90 
NYS  373. 

Proximate  cause  generally  see  in- 
fra I  1489. 

41.  Winters  v.  Baltimore,  etc.,  R. 
Co".  163  Fed.  106;  Louisville  R.  Co. 
v.  Meglemery,  78  SW  217,  26  KyL 
1687  [reh  den  79  SW  287,  26  KyL 
2062];  Kentucky  Cent.  R.  '  Co.  v. 
Thomas,  79  Ky.  160,  42  AraR  208; 
Shealey  v.  South  Carolina,  etc.,  R. 
Co.,  67  S.  C.  61,  45  SE  119;  Doolittle 
v.  Southern  R.  Co.,  62  S.  C.  130,  40 
SB  133;  Cooper  v.  Georgia,  etc.,  R. 
Co.,  56  S.  C.  91,  84  SB  16;  Williams 
v.  Galveston,  etc.,  R.  CQ..  34  Tex.  Civ. 
A.  146.  78  SW  46;  St.  Louis  South- 
western R.  Co.  v.  Rlcketts,  22  Tex. 
Civ.  A,  516.  64  NW  1090.  See  also 
cases  supra  note/ 40. 

[a]  Thus,  where  the  contributory 
negligence  of  a  passenger  injured  by 
the  derailment  of  a  car  of  the  train 
on  which  he  was  riding  contributed 
to  the  Injury,  he  was  not  entitled  to 
recover,  although  his  negligence  did 
not  contribute  to  the  derailment. 
Winters  v.  Baltimore,  -etc.,  R.  Co., 
163  Fed.  106. 

42.  St.  Louis,  etc.,  R.  Co.  v.  Mad- 
dry,  57  Ark.  306,  21  SW  472;  Hanson 
v.  Mansfield  R.,  etc..  Co.,  38  La,  Ann. 
Ill,  68  AmR  162:  New  York,  etc.,  R. 
Co.  v.  Ball,  53  N.  J.  L.  283,  289,  21 
A  1052.     See  also  cases  supra  note  89. 

"To  exonerate  defendant  from  lia- 
bility for  its  negligence,  which  also 
caused  plaintiff's  injury,  it  is  not  suf- 
ficient that  plaintiff,  by  his  act.  con- 
tributed thereto7,  but  it  must  further 
appear  that  in  doing  that  act  he  was 
at  fault  and  guilty  of  what  the  law 
calls  negligence."  New  York,  etc., 
R.  Co.  v.  Ball,  supra. 

43.  See  statutory  provisions. 

(a]  In  Nebraska,  (1)  under  Comp. 
St.  c  72  art  1  5  3,  contributory  negli- 
gence on  the  part  of  a  passenger, 
which  will  avoid  a  recovery,  must 
amount  to  criminal  negligence,  that 
is.  It  must  be  an  act  committed  un- 
der such  circumstances  as  to  make 
it  obviously  perilous  and  to  show  a 
willful  disregard  of  the  danger.  Chi- 
cago, etc.,  R.  Co.  v.  Winfrey,  67  Nebr. 
13.  93  NW  626.  (2)  And  where,  in 
a.n  action  by  a  passenger  for  negli- 

fence,  under  Nebr.  Consol.  St.  c  9  i 
72,  making  carriers  liable  for  in- 
juries to  passengers,  except  where 
the  Injury  was  due  to  the  passen- 
ger's criminal  negligence,  the  evi- 
dence discloses  the  fact  that  plaintiff 
was  guilty  of  gross  negligence  which 
contributed  to  Wis  injury,  such  negli- 

f;ence  is  fatal  to  his  recovery,  and 
t  Is  the  duty  of  the  court  to  instruct 
the  Jury  to  return  a  verdict  for 
defendant.  Clark  v.  Zarnlko,  106 
Fed.  607.  45  CCA  494. 

[b]     Xajwachnsetts. — Under       St. 
(1906)  c  463  pt  1  S  63,  as  amended  by 


St.  (1907)  c  892,  providing  for  re- 
covery against  carriers  in  cases  of 
wrongful  death,  proof  that  a  de- 
ceased passenger  was  in  the  exer- 
cise of  due  care  is  not  essential. 
Murphy  v.  Boston,  etc.,  R.  Co.,  216 
Mass.  178,  103  NE  291. 

[cl  WsslsslppL— Under  Rev.  Code 
(1892)  |  3548,  providing  that  contrib- 
utory negligence  is  no  defense  to  an 
action  against  a  railroad  company 
for  Injuries  caused  by  a  kicking 
switch  made  in  a  municipal  corpora- 
tion, contributory  negligence  is  still 
a  defense  to  an  action  for  Injuries 
from  such  a  switch  made  outside  a 
municipal  corporation.  Yazoo,  etc., 
R.  Co.  v.  Humphrey,  83  Miss.  721,  36 
S  164. 

44.  U.  S. — New  Jersey  Cent.  R. 
Co.  v.  Hlrsch,  223  Ted.  44,  138  CCA 
408;  Delaware,  etc.,  R.  Co.  v.  Price, 
221  Fed.  848.  137  CCA  406  [certiorari 
den  238  U.  S.  636  mem,  35  SCt  939 
mem,  59  L.  ed.  1500  mem]. 

Conn. — Moffltt  v.  Connecticut  Co., 
86  Conn.  627.  86  A  16. 

Del. — Smlthers  v.  Wilmington  City 
R.  Co..  22  Del.  422,  67  A  167. 

111.— Hlckey  v.  Chicago  City  R  Co.. 
148  111.  A.    197* 

Ind. — Anderson  v.  Scholey,  114  Ind. 
563,  17  NB  126;  Indiana  Union  Tract. 
Co.  v.  Thomas,  44  Ind.  A.  468.  88  NB 
356;  Frank  Bird  Transfer  Co.  v. 
Krug,  30  Ind.  A.  602,  65  NB  309. 

Iowa. — Dleckmann  v.  Chicago,  etc., 
R.  Co.,  146  Iowa  260,  121  NW  676, 
139  AmSR  420.  31  LRANS  888. 

La. — Leveret  v.  Shreveport  Belt  R. 
Co..  110  La.  399,  34  S  679. 

Md.-^-United  R.,  etc..  Co.  v.  Riley, 
109  Md.  327.  71  A  970. 

Miss. — Illinois  Cent.  R.  Co.  v.  Dan- 
iels, 96  Miss.  314.  50  S  721,  27  LRA 
NS  128;  Yazoo,  etc.,  R.  Co.  v.  Rob- 
erts. 88  Miss.  80,  40  S  481. 

Mo. — Parks  v.  St.  Louis,  etc.,  R. 
Co..  178  Mo.  108,  77  SW  70,  101  Am 
SR  426;  McKlnstry  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  12,  82  SW  1108; 
Erwin  v.  Kansas  City,  etc.,  R.  Co.,  94 
Mo.  A.  289.  68  SW  88. 

N.  Y. — Ward  v.  International  R. 
Co..  206  N.  Y.  83,  99  NB  262,  Ann 
Casl914A  1170. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Churchill,   (Civ.  A.)   171  SW  617. 

"The  doctrine  of  assumed  risks  or 
waiver  of  right  of  action,  which  has 
most  frequent  application  to  the  re- 
lation of  master  and  servant,  while 
theoretically  distinct,  in  Its  practical 
application  to  ordinary  negligence 
cases  between  passengers  and  car- 
riers, not  affected  by  any  contractual 
relation  other  than  the  implied  con- 
tractual obligations  between  them, 
necessarily.  It  would  seem,  involves 
the  doctrine  of  contributory  negli- 
gence. For  unless  the  position  vol- 
untarily taken  by  a  passenger  ex- 
poses him  to  dangers  that  are  obvi- 
ous and  patent,  or  such  as  he  knew 
of,  or  by  the  exercise  of  ordinary 
care  ought  to  have  anticipated,  he 
cannot  In  Justice,  in  case  of  result- 
ant injury,  be  held  guilty  of  contrib- 
utory negligence,  or  to  have  assumed 
the  risk  of  an  Injury  he  had  no  rea- 
son to  anticipate,  or  to  have  waived 


his  right  of  action  therefor.  On  the 
other  hand,  if  the  danger  to  which 
he  voluntarily  exposed  himself,  tu 
obvious  and  patent,  or  such  as  he 
knew  of,  or  by  the  exercise  of  ordi- 
nary care  ought  to  have  anticipated, 
and  injury  follows  in  consequence 
thereof,  then  he  was  guilty  of  con- 
tributory negligence,  and  must  be 
held  to  have  assumed  the  risk  of  his 
position."  United  B,,  etc.,  Co.  v. 
Riley,  109  Md.  327,  839,  71  A  970. 

[a]  Street  ear  operative*. — A  per- 
son attempting  to  board  a  street  car. 
whether  stopped  on  signal  or  not.  la 
entitled  to  rely  on  the  reasonable- 
ness of  the  conduct  of  the  operatives, 
judged  by  what  they  knew,  or  ought 
to  have  known,  of  the  operation  of 
the  car.  Moffltt  v.  Connecticut  Co.. 
86  Conn.  527.  86  A  16. 

Willie  la  transit  see  Infra  |i  15(7- 
1514. 

45.  Fla. — Florida  Bast  Coast  R. 
Co.  v.  Carter,  67  Fla.  336.  65  S  254, 
AnnCasl916B  1299. 

Mloh. — Mitchell  v.  Chicago,  etc,  E. 
Co.,  51  Mich.  286.  16  NW  388.  47 
AmR  666. 

Mo. — Farmer  v.  St.  Louis,  etc,  R. 
Co.,  178  Mo.  A.  679,  161  SW  327. 

Nebr. — Jellnek  v.  Omaha,  etc,  St 
R.  Co..  98  Nebr.  761,  164  NW  645. 

N.  D. — McGregor  v.  Great  North- 
ern R.  Co.,  31  N.  D.  471.  154  NW  241. 

Tex. — Texas  Midland  R.  Co.  ¥. 
Monroe,  (Civ.  A.)  155  SW  973;  Hous- 
ton, etc,  R.  Co.  v.  Harris,  (Civ.  A) 
120  SW  500;  Herring  v.  Galveston, 
etc.,  R.  Co.,  (Civ.  A)  108  SW  977 
[writ  of  error  dlsm  102  Tex.  100.  112 
SW  5211;  Galveston,  etc..  R.  Co.  v. 
Patlllo,  46  Tex.  Civ.  A  672,101  SW  491. 

Va. — Norfolk.  etc,  R.  Co.  v. 
Rhodes.  109  Va.  176,   63   SE  446. 

See  also  infra  5   1507. 

[a]  Presumed  knowledge  of  tad- 
dents.  Railroad  passengers  are  pre- 
sumed to  know  the  everyday  inci- 
dents of  railroad  travel,  and  it  can- 
not be  expected  that  they  will  be 
treated,  or  put  under  restraint,  as  If 
they  were  children.  Mitchell  v.  Chi- 
cago, etc.,  R.  Co.,  61  Mich.  236.  1( 
NW  388    47  AmR  $66. 

[b]  A  passenger  assumes  the  risk 
of  the  lurching  or  rooking  of  trails 
In  passing  rapidly  over  curves  on  the 
road.  Norfolk,  etc..  R.  .Co.  v.  Rhodes, 
109  Va.  176.  63  SE  446.  See  also 
supra  {  1387. 

46.  U.  S. — The  Anglo  Norman,  1 
F.  Cas.  No.  393.  4  Sawy.  185. 

111.— Hlckey  v.  Chicago  City  R,  Co., 
148  111.  A.  197. 

Ind. — Ohio,  etc,  R.  Co.  v.  Stans- 
berry,  132  Ind.  533,  32  NE  218;  Union 
Tract.  Co.  v.  Sullivan.  38  Ind.  A  511. 
76  NE  116.       . 

Md— United  R.,  etc.,  Co.  v.  Riley. 
109  Md.  327.  71  A  970. 

Oh. — Cincinnati,  etc..  R.  Co.  v. 
Burkhardt.  30  Oh.  Clr.  Ct.  699. 

[a]  The  proper  teat  u  tot  pas- 
senger's knowledge  of  danger  is  not 
that  possessed  by  him,  but  that  of 
persons  of  ordinary  care  and  pru- 
dence "when  placed  under  like  circum- 
stances. Cincinnati,  etc.,  R.  Co.  v. 
Burkhardt.  30  Oh.  Clr.  Ct.  699. 
I      47.    U.   S. — Texas,   etc.,   R.  Co.  v. 
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that,  if  a  passenger  is  laboring  under  a  disability, 
increasing  bis  liability  to  accident,  he  will  be  guilty 
of  negligence  and  cannot  recover  for  an  injury  sus- 
tained if  he  does  not  make  known  his  infirmity  to 
the  carrier's  agent." 

Duty  to  have  attendant.  It  has  been  held  that  if 
a  passenger  is  incapable  of  taking  care  of  himself 
he  should  have  an  attendant  along  to  render  him 
such  assistance  as  he  may  require,4*  but  a  failure 
to  provide  such  an  attendant  or  protector  does  not 
amount  to  contributory  negligence  as<  a  matter  of 
law.10  Where  a  passenger  incapable  of  taking 
proper  care  of  himself  is"  accompanied  by  an  attend- 


ant, the  negligence  of  the  latter  will  be  regarded  in 
law  as  the  negligence  of  the  passenger  attended, 
when  he  has  been  injured  in  consequence  of  such 
negligence.51 

[$  1483]  b.  Children.  The  same  care,  discre- 
tion, and  foresight  cannot  be  required  of  a  child  of 
immature  years  as  of  an  ordinary  adult,  but  he  is 
required  to  exercise  such  care  and  judgment  as  may 
reasonably  be  expected  of  a  child  of  the  same  age 
and  mental  development  as  the  one  in  question,  and 
to  that  extent  he  is  responsible  for  acts  or  omis- 
sions contributing  to  his  own  injury.5* 


Stewart,  228  U.  S.  157,  13  SCt  548,  67 
L.  ed.  876  [aff  183  Fed.  676,  106  CCA 
646]. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
v.  Nelson,  66  Ark.  494.  62  SW  7;  St. 
Louis,  etc..  R.  Co.  v.  Maddery,  67  Ark. 
306,  21  SW  472. 

Cal. — Teale  v.  Southern  Pac.  Co., 
20   Cal.  A.   670,  129  P  949. 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  684,  108  P  172,  27  LRANS 
761. 

Ga. — Flndley  v.  Central  of  Georgia 
R.    Co..   7  Ga.  A   180,   66   SB  485. 

111. — Schneider  v.  Chicago  St.  R. 
Co.,  80  111.  A.  306. 

Iowa. — Walter  v.  Chicago,  etc.,  R. 
Co.,   39  Iowa  33. 

Kan. — Tempter  v.  Joplln,  etc.,  R. 
Co..  89  Kan.  274,  131  P  692. 

Mich. — Wilson  v.  Detroit  United 
R.  Co.,  167  Mich.  107,  132  NW  762. 

Mo. — Hickman  v.  Missouri  Pac.  R. 
Co..   91  Mo.  433,  4  SW  127. 

N.  H. — Fobs  v.  Boston,  etc.,  R.  Co., 
66  N.  H.  256,  21  A  222,  49  AmSR  607. 
11    LRA    367. 

N.  T. — Mowrey  v.  Central  City  R. 
Co.,  51  N.  T.  666;  Sheridan  v.  Brook- 
lyn City,  etc..  R.  Co.,  36  N.  T.  39,  1 
Transcr.  A.  49,  34  HowPr  217,  93  Am 
D  490;  Shadlesky  v.  New  York  City 
R.   Co.,    88   NYS  1014*  • 

Pa. — Frega  v.  Philadelphia  Rapid 
Transit  Co.,  246  Pa.  31,  91  A  222,  LR 
A1916A  396. 

Tenn. — Felton  v.  Horner.  97  Tenn. 
679.  37   SW  696. 

Tex. — Texas,  etc,  R.  Co.  v.  Reld, 
<Clv.  A.)  74  SW  99;  St.  Louis,  etc.. 
R.  Co.  v.  Ferguson,  26  Tex.  Civ.  A. 
460.   64   SW  797. 

[a]  The  age  alone  of  an  adult 
passenger  injured  while  alighting 
from  a  train  in  consequence  of  the 
starting  thereof  is  not  a  circum- 
stance showing  negligence,  in  the 
absence  of  any  evidence  as  to  her 
physical  and  mental  condition.    Hod- 

fes  v.  Southern  Pac  Co.,  8  Cal.  A. 
07.  86  P  620. 
[bj  Woman  alighting  In  dark, — 
That  a  woman  injured  while  alight- 
ing from  her  train  in  the  dark  with- 
out assistance,  there  being  none  at 
hand,  realized  the  risk  of  doing  so 
did  not  make  her  act  the  voluntary 
assumption    of    the    risk,    so    as    to 


conscious  •  from  sleep  or  coma,  and 
thereby  unable  to  avoid  a  car  wan- 
tonly run  on  him.  Tempfer  v.  Joplln, 
etc..  R.  Co.,  89  Kan.  174.  131  P  592. 


[f]    A  pregnant  woman  who  Is  in- 
red   by   the   negligent   coupling   of 
cars   while   on  a  railroad   Journey  is 


charge  her  with  contributory  negll- 

?ence.  Teale  v.  Southern  Pac.  Co., 
0  Cal.  A.  670,  129  P  949. 
[c]  Blind  persons. — The  care  to  be 
observed  by  one  who  is  blind,  travel- 
ing alone  on  railroad  trains,  is 
greater  than  that  required  of  one 
without  such  inflrmlty.  Denver,  etc., 
R.  Co.  v.  Derry,  47  Colo.  684,  108  P 
172,  27  LRANS  761;  Wilson  v.  De- 
troit United  R.,  167  Mich.  107,  132 
NW  762. 

Id]  Passenger  having  Imperfect 
understanding  of  anglislu— where  a 
passenger  in  the  caboose  of  a  freight 
train,  on  its  stopping  at  a  station, 
stepped  on  the  front  platform  and 
was  warned  by  an  employee  of  the 
approach  of  a  train  about  to  collide 
behind,  but  .not  understanding  Eng- 
lish resisted  his  efforts  to  drag  him 
away,  he  was  not  guilty  of  such  con- 
tributory negligence  as  to  preclude 
a  recovery  by  his  administrator  for 
the  company's  negligence.  Walter  v. 
Chicago,  etc.,  R  Co.,  39  Iowa  33. 

[e]  One  who  oaralassly  sits  down 
on  an  electrlo  railroad  traok  to  await 
a  car  at  a  station  Is  not  continuously 
negligent  by  reason  of  becoming  un- 


not  precluded  from  recovering  on 
the  ground  of  negligence  in  under- 
taking the  journey,  unless  such  jour- 
ney under  the  circumstances  would 
be  dangerous.  St.  Louis,  etc  R.  Co., 
v.  Ferguson,  26  Tex.  Civ.  A  460,  64 
SW   797. 

[g]  An  elderly  female  (1)  pas- 
senger Is  not  guilty  of  contributory 
negligence  as  a  matter  of  law  in 
alighting  to  ascertain  whether  the 
train  she  is  on  is  the  right  one,  so 
as  to  bar  a  recovery  for  injuries  sus- 
tained through  the  carrier's  failure 
properly  to  light  the  station  grounds, 
where  there  Is  no  one  in  charge  of 
her  car.  Texas,  etc,  R.  Co.  v.  Stew- 
art. 228  U.  S.  357.  33  SCt  648.  57 
L.  ed.  876  [aft  183  Fed.  575,  105 
CCA  646].  (2>  It  was  not  conclu- 
sively contributory  negligence  for  an 
old  woman,  to  avoid  the  more  seri- 
ous consequences  of  falling  from  the 
bottom  step,  being  unable  to  get  back 
up  on  the  platform,  to  attempt  to 
protect  herself  by  stepping  from  a 
very  slowly  moving  car.  Flndley  v. 
Central  of  Georgia  R.  Co.,  T  Ga.  A. 
180,  66  SB  485.  (3)  A  woman  well 
along  in  years,  but  who  was  robust, 
was  not  guilty  of  contributory  neg- 
ligence in  getting  oft  defendant's 
train  without  assistance  at  her  des- 
tination, carrying  a  small  valise  and 
a  suit  case,  in  the  dark,  there  being 
no  assistance  at  hand.  Teale  v. 
Southern  Pac.  Co..  20  Cal.  A.  670,  129 
P  949.  (4)  However,  a  woman  sixty- 
three  years  old,  and  crippled  by  a 
former  dislocation  of  her  nip,  travel- 
ing in  the  caboose  of  a  freight  train, 
is   negligent  in  leaving  her  seat   to 

fet  a  drink  while  the  train  is  switch- 
ng  cars,  so  as  to  prevent  her  recov- 
ery for  Injuries  from  a  fall  caused 
by  the  jolt  in  coupling  cars,  it  ap- 
pearing that  the  jolt  was  not  greater 
than  is  usual  In  such  cases,  and  that 
she  was  aware  that  such  Jolts  neces- 
sarily follow  the  coupling  of  cars. 
Felton  v.  Horner,  97  Tenn.  679,  37 
SW  696. 

48.  New  Orleans,  etc.,  R.  Co.  v. 
Statham,  42  Miss.  607,  97  AmD  478; 
Young  v.  Missouri  Pac.  R.  Co.,  98 
Mo.  A.  267-  Foss  v.  Boston,  etc.,  R. 
Co.,  66  N.  H.  256,  21  A  222,  49  AmSR 
607.  11  LRA  367;  Willetts  v.  Buffalo, 
etc.,  R.  Co..  14  Barb.  (N.  Y.)  585. 
See  also  supra  J  1330. 

[a]  Passenger  having  weak  knee. 
— Where  in  alighting  from  a  train 
plaintiff  was  assisted  by  the  brake- 
man,  but  she  failed  to  inform  him 
that  her  knee  had  been  weak  for 
some  time  previously  and  that  she 
had  been  affected  with  synovitis  in 
a  subacute  form,  and  in  consequence 
received  an  injury  In  her  knee,  the 
carrier  was  not  guilty  of  negligence, 
and  if  there  was  any  negligence  it 
was  attributable  to  plaintiff  In  not 
telling  the  brakeman  of  her  feeble 
and  delicate  knee.  McGlnney  v.  Ca- 
nadian Pac.  R.  Co.,  7  Man.  161. 

[b]  Votloe  to  one  oonAnetor  rani- 
dent. — Where  a  husband  placed  his 
wife  on  a  train  as  a  passenger  and 
notified  the  conductor  that  she  was 
in  feeble  health  and  the  latter 
promised  to  repeat  such  notice  to  an- 


other conductor  who  took  charge  of 
the  train  before  the  end  of  the  jour- 
ney, but  he  omitted  so  to  do,  the 
omission  of  the  passenger  to  notify 
the  second  conductor  did  not  consti- 
tute contributory  negligence.  Foss 
v.  Boston,  etc,  R.  Co.,  66  N.  H.  256, 
21  A  222,  49  AmSR  607,  11  LRA  367. 
[c]  Pregnant  woman  alighting,— 
A  pregnant  woman  who  is  invited 
by  the  train  employee  to  alight  at 
an  unsafe  place  and  does  so  is  not 

?ullty  of  contributory  negligence  in 
ailing  to  disclose  her  pregnancy  to 
the  employee.  West  v.  St.  Louis 
Southwestern  R.  Co.,  187  Mo.  361,  86 
SW  140:  Guay  v.  Canadian  Northern 
R.  Co.,  16  Man.  275. 

49.  New  Orleans,  etc.  R.  Co.  v. 
Statham,  42  Miss.  607,  97  AmD  478. 
See  also  supra  |   1064. 

BO.-  St.  Louis,  etc.,  R.  Co.  v.  Mad- 
dry.  57  Ark.  306,  21  SW  472  (blind 
passenger);  Sheridan  v.  Brooklyn 
City,  etc,  R.  Co.,  36  N.  Y.  29,  1 
Transcr.  A.  49,  34  HowPr  217,  98 
AmD  490;  Toledo,  etc..  Tract.  Co. 
v.  McFall,  28  Oh.  Clr.  Ct.  362;  Texas, 
etc,  R.  Co.  v.  Reld,  (Tex.  Civ.  A) 
74  SW  99 

[a]  Pensioned  for  total  disability. 
— A  carrier  cannot  defeat  a  claim 
for  damages  in  an  action  against'  It 
for   negligence    on    the   ground   that 

?lalntiff  was  drawing  a  pension  for 
otal  disability,  andV  was  traveling 
alone  and  unattended,  if  plaintiff  ex- 
ercised such  care  as  men  in  his  con- 
dition of  mind  and  body  would  ordi- 
narily exercise  under  like  circum- 
stances. Toledo,  etc..  Tract.  Co.  v. 
McFall,  28  Oh.  Clr.  Ct.  362. 

51.  Ohio,  etc.,  R.  Co.  v.  Stratton, 
78  III.  88;  Morrison  v.  Brie  R.  Co., 
56  N.  Y.  302- Willetts  v.  Buffalo,  etc, 
R.  Co..  14  Barb.  (N.  Y.)  686.  8ee 
generally  Negligence  [29  Cyc  646]. 

58.  Ark.— Little  Rock  Tract.,  etc, 
Co.  v.  Nelson,  66  Ark.  494,  52  SW  7. 

D.  C. — Metropolitan  R.  Co.  v.  Fal- 
vey.   6  App.   176. 

Ga.' — Jones  v.  Georgia,  etc.,  R.  Co., 
103  Ga.  670,  29  SB  927. 

111. — Illinois  Cent.  R.  Co.  v.  John- 
son, 221  111.  42.  77  NB  692  [rev  12* 
111.  A.  800];  Rothschild  v.  Levy,  118 
111.  A.  78:  Cleveland,  etc..  R.  Co.  v, 
Scott,  111  111.  A.  284;  Lake  Shore, 
etc,  R.  Co.  v.  Kelsey.  76  111.  A.  611 
[aft  180  111.  630,  54  NE  608]. 

Ind. — Udell  v.  Citixens'  St.  R.  Co., 
152  Ind.  607,  52  NB  799,  71  AmSR 
386;  Cleveland,  etc,  R.  Co.  v.  Money- 
hun.  146  Ind.  147,  44  NB  1106.  34  LR 
A  141:  Knauss  v.  Lake  Brie,  etc.,  R. 
Co.,  29  Ind.  A.  216.  64  NB  95.     . 

Ky. — Kentucky  Hotel  Co.  v.  Camp. 
97  Ky.  424,  30  SW  1010,  17  KyL  297; 
Chesapeake,  etc.,  R  Co.  v.  Lynch,  19 
SW  517,  28  KyL  467. 

Mass. — Farnon  v.  Boston  etc,  R. 
Co..  180  Mass.   212.  62  NB  254. 

Mich. — East  Saginaw  City  R.  Co.  v. 
Bonn,   27   Mich.   503. 

Minn. — Benedict  v.  Minneapolis, 
etc.,  R.  Co.,  86  Minn.  224.  90  NW  360, 
91  AmSR  346,  57  LRA  639  (boy  of 
sixteen);  Jackson  v.  St.  Paul  City  R. 
Co..  74  Minn.  48.  76  NW  956. 

Mo. — Sly  v.  Union  Depot  R.  Co., 
134  Mo.  681.  86  SW  236;  Ridenhour 
v.  Kansas  City  Cable  R.  Co.,  102  Mo. 
270.  13  SW  889.  14  SW  760;  Muehl- 
hausen  v.  St.  Louis  R.  Co.,  91  Mo. 
332,  2  SW  815:  Wyatt  v.  Citizens'  R. 
Co.,  55  Mo.  485;  Buck  v.  People's  St. 
R.,   etc.,  Co.,   46   Mo.   A.   566. 

Nebr. — Dore  v.  Omaha,  etc.,  R.  Co., 
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Negligence  of  parent.  The  negligence  of  the 
parent  will  not,  in  general,  be  imputed  to  the  child 
so  as  to  defeat  recovery  by  the  child  for  ah  injury 
received." *  But  if  the  child  is  in  charge  of  the 
parent,  the  carrier  may  be  relieved  by  that  fact 
from  any  extra  caution  with  reference  to  the  child 
on  account  of  its  immature  years,  and  the  negli- 
gence of  the  parent  or  person  in  charge  of  the  child 
may  therefore  tend  to  rebut  negligence  of  the 
carrier.82* 

[J  1484]  c.  Intoxicated  Passengers.52  The  vol- 
untary intoxication  of  a  passenger  does  not  relieve 
him  of  the  duty  of  exercising  ordinary  care  for  his 
own  safety;54  and  it  has  been  held  that  he  should 
exercise  such  care  for  his  safety  as  may  usually  be 
expected  of  a  sober  passenger  of  ordinary  pru- 
dence under  like  circumstances.55  And  on  the  other 
hand,  the  mere  fact  that  a  passenger  is  intoxicated 
at  the  time  of  receiving  an  injury  caused  by  the 
negligence  of  the  carrier  will  not,  as  a  matter  of 


law,  defeat  a  recovery,5*  although  it  is  a  circum- 
stance to  be  considered  as  bearing  on  the  question 
whether  by  his  own  conduct  he  brought  the  injury 
on  himself,  and,  if  so,  may  be  sufficient  to  defeat  a 
recovery.57 

[4  1485]  3.  Acts  in  Emergencies.  In  determin- 
ing whether  the  passenger  has  exercised  ordinary 
care  to  avoid  the  injury  which  he  has  received  as  a 
result  of  the  carrier's  negligence,  it  sometimes  be- 
comes a  question  whether  he  has  been  negligent  in 
doing  an  act  which  would  in  itself  have  been  pre- 
sumptively negligent,  but  for  the  circumstances 
which,  it  is  claimed,  justified  it  in  the  attempt  to 
escape  a  threatened  injury,  such  as  a  collision,  and 
the  rule  is  well  established  that,  if  the  passenger 
acts  as  a  reasonably  prudent  person  would  have 
done  in  view  of  the  danger  as  it  appeared  to  him, 
he  is  not  guilty  of  contributory  negligence  so  as  to 
bar  his  right  of  recovery  ■  against  the  carrier,  al- 
though, if  he  had  not  acted  thus  in  the  attempt  to 


i 

97  Nebr.  250.  149  NW  798. 

N.  H. — Kambour  v.  Boston,  etc,  R. 
Co.,  77  N.  H.  33,  86  A  624.  45  LRANS 
1188  and  note. 

N.  J. — Solomon  v.  Public  Service 
R.  Co.,  87  N.  J.  L.  234,  92  A  942; 
Fog-arty  v.  Jersey  City,  etc.,  St.  R. 
Co.,  76  N.  J.  L.  459.  460,  69  A  964 
[clt  Cyc];  Barlow  v.  Jersey  City, 
etc..  R.  Co.,  67  N.  J.  L.  364,  61  A 
463. 

Pa. — Kirchner  v.  OH  City  St.  R. 
Co.,   210   Pa.   45.  69   A  270;   Philadel- 

?hia  City  Pass.   R.   Co.   v.   Hassard, 
5  Pa.  367.    . 

Tex. — El  Paso  Electric  R.  Co.  v. 
Kltt,  (Civ.  A.)  90  SW  678.  91  SW 
698;  Denlson,  etc.,  R.  Co.  v.  Carter, 
(Civ.  A.)  79  SW  320  [rev  on  other 
grounds  98  Tex.  196.  82  SW  782, 
107  AmSR  «26]. 

[a]  A  boy  sixteen  years  of  age  is 
ordinarily  to  be  held  to  the  full 
measure  of  responsibility  for  contri- 
butory negligence.  Benedict  v. 
Minneapolis,  etc,  R.  Co.,  86  Minn. 
224,  90  NW  360,  91  AmSR  345,  57 
LRA   639.  < 

[b]  Instances  of  contributory  negr- 
Ugenoe  precluding-  a  recovery!  (1) 
Where  a  boy  fifteen  years  old 
stands  on  the  platform  of  a 
moving  electric  car,  there  being 
room  inside,  and  he  being  of  suf- 
ficient Intelligence  to  ride  on  the 
same.  In  going  to  and  from  his 
work.  Kirchner  v.  OH  City  St  R. 
Co..  210  Pa.  46,  59  A  270.  (2)  Where 
a  boy  of  twelve  years,  without  in- 
vitation, etc,  got  on  the  step  of  the 
front  platform  of  an  electric  street 
car,  access  to  which  was  barred  by 
a  closed  door,  the  method  of  enter- 
ing being  by  a  rear  door.  Barlow  v. 
Jersey  City,  etc..  R.  Co.,  67  N.  J.  L. 
264,  51  A  463.  (8)  Where  a  boy  only 
ten  years  of  age  sustains  injuries 
resulting  in  his  death,  by  protrud- 
ing his  head  out  of  the  car  window 
and  coming  In  contact  with  a  car 
standing  on  a  sidetrack.  Knauss  v. 
Lake  Erie,  etc.,  R.  Co.,  29  Ind.  A. 
216,  64  NE  95.  (4)  Where  a  minor 
fifteen  years  old,  and  of  average  In- 
telligence, goes  on  the  lowest  step 
of  the  car  to  vomit,  while  the  train 
is  in  rapid  motion.  Cleveland,  etc., 
R.  Co.  v.  Moneyhun,  146  Ind.  147,  44 
NE   1106,  34   LRA  141. 

[c]  Ho  contributory  negligence. — 
It  cannot  be  said  to  be  negligence  as 
a  matter  of  law  for  a  child  seven 
years  old,  after  giving  the  signal 
for  the  street  car  to  stop  at  the 
next  crossing,  to  leave  his  seat  as 
the  car  approaches  the  desired  cross- 
ing and  to  stand  in  the  doorway, 
preparatory  to  leaving  the  car  when 
it  should  stop  at  the  point  Indicated 
for  stopping.  Dore  v.  Omaha,  etc., 
R.  Co.,  97  Nebr.   250.  149  NW  792. 

BB%.  Wymore  v.  Mahaska  County, 
78  Iowa  396.  43  NW  264,  16  AmSR 
449,  6  LRA  545;  Ploof  v.  Burlington 


Tract.  Co.,  70  Vt.  609,  41  A  1017,  43 
LRA  108.  See  generally  Negligence 
[29  Cyc  663]. 

52ft.  The  Burgundia,  29  Fed.  464; 
Savage  v.  Illinois  Cent  R.  Co.,  •  164 
111.  A.  634  (holding  that  a  carrier  is 
not  liable  for  the  death  of  a  child 
who  was  traveling  with  his  mother, 
and  who  was  temporarily  left  by  her 
in  the  seat  of  the  coach,  and  who  in 
disobedience  of  her  instructions 
passed  through  the  door  of  the  coach 
which  had  been  left  open  the  weather 
being  hot,  and  went  on  the  platform 
and  fell  from  the  train) ;  Sandlfer  v. 
Louisville,  etc.  R.  Co.,  89  SW  528,  28 
KyL  464;  Morrison  v.  Erie  R.  Co., 
66  N.  Y.  302:  Waite  v.  North  East- 
ern R.  Co.,  E.  B.  ft  B.  719,  96  ECL 
719,  120  Reprint  679.  See  generally 
Negligence  [29  Cyc  5561. 

63.  See  generally  Negligence  [29 
Cyc  5341. 

84.  WUcke  v.  Henrotln,  241  111. 
169,  89  NE  329. 

66.  Hughes  v.  Chicago,  etc.,  R. 
Co.,  ISO  Iowa  232,  129  NW  966; 
Louisville,  etc.,  R.  Co.  v.  Payne,  104 
SW  752,  31  KyL  1173;  Illinois  Cent 
R.  Co.  v.  Proctor,  122  Ky.  92,  89  SW 
714,  28  KyL  698.  But  see  Sullivan 
v.  Seattle  Electric  Co.,  44  Wash.  63. 
86  P  786  (holding  that,  in  an  action 
against  a  street  car  company  for 
wrongful  death  resulting  from  de- 
fendant's alleged  negligence  In  set- 
ting down  decedent  at  an  unsafe 
place  while  he  was  intoxicated,  an 
instruction  assuming  that  acts  which 
would  be  negligence  If  committed  by 
sober  persons  are  also  negligence 
when  committed  by  an  intoxicated 
one  was  erroneous). 

66.  U.  S. — Trumbull  v.  Erlckson, 
97  Fed.  891,  38  CCA  536;  Holmes  v. 
Oregon,  etc.,  R,  Co.,  5  Fed.  523,  6 
Sawy.  276. 

Ark.— Midland  Valley  R.  Co.  v. 
Hamilton.  84  Ark.  81.  104  SW  540; 
Kansas  City  Southern  R.  Co.  v.  Daivls. 
83  Ark.   217.  103  SW  60S. 

Oa.— Central  R.,  etc..  Co.  v.  Phlna- 
zee,  93   Ga.   488,   21  SE  66. 

111.— Wilcke  v., Henrotln,  241  111. 
169.  89  NE  329;  Central  R.  Co.  v. 
Mackey,  103  111.  A.  16;  Chicago,  etc., 
R.    Co.    v.    Lawrence,    96    111.    A.    635. 

Iowa. — Hughes  v.  Chicago,  etc.-  R. 
Co.,  150  Iowa  232,  129  NW  956. 

Kan. — O'Keefe  v.  Kansas  City 
Western  R.  Co.,  87  Kan.  322,  124  P 
416.  48  LRANS  135. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor, 122  Ky.  92.  89  SW  714,  28  KyL 
698;  Louisville,  etc.,  R.  Co.  v.  Deason, 
9§   SW  1115,  29   KyL  1269. 

Me. — Blair  v.  Lewiston,  etc.,  St  R. 
Co..   110  Me.   235.  85  A  792. 

Mass. — Black  v.  New  York,  etc,  R. 
Co.,  193  Mass.  448.  79  NE  797,  7 
LRANS  148,  9  AnnCas  486  and  note; 
Magulre  v.  Middlesex  R.  Co.,  115 
Mass.  239. 

Mich. — Kingston  v.  Ft.  Wayne,  etc., 
R.  Co..  112   Mich.   40,   70   NW  316,  74 


NW  230,  40  LRA  131  and  note; 
Strand  v.  Chicago,  etc,  R.  Co..  67 
Mich.   380.  34   NW  712. 

Mo. — Meyer  v.  Pacific  R.  Co..  41 
Mo.  151. 

N.  H. — Wheeler  v.  Grand  Trunk  R 
Co.,  70  N.  H.  607.  50  A  103. 

N.  Y. — Newton  v.  Central  "Vermont 
R.  Co.,  80  Hun  491.  30  NYS  488  [aff 
151  N.  Y.  624  mem.  45  NE  1133 
mem];  Mllllman  v.  New  York  Cent- 
etc.  R.  Co.,  6  Thomps.  ft  C.  585  [aff 
66  N.  Y.  642  mem]. 

Tex. — Texas,  etc.,  R.  Co.  v.  Es- 
mond, (Civ.  A.)  29  SW  618. 

W«sh. — Rangenier  -r.  Seattle  Elec- 
tric Co.,  62  Wash.  401,  100  P  841; 
Lawson  v.  Seattle,  etc,  R.  Co.  34 
Wash.  500,  76  P  71. 

W.  Va. — Fisher  v.  West  Virginia, 
etc.  R.  Co..  39  W.  Va.  366.  19  SE 
578.  23  LRA  768,  42  W.  Va.  183.  24 
SE  570,  33  LRA  69. 

[a]  Acceptance  with  knowledge  of 
condition*— ( 1 )  Where  a  carrier  ac- 
cepts an  unattended  passenger  who 
is  so  drunk  as  to  be  unable  to  take 
care  of  himself,  and  it  has  knowledge 
of  such  condition  when  it  accepts 
him  as  a  passenger,  the  question  of 
contributory  negligence  cannot  arise 
when  he  Is  injured.  Price  v.  St 
Louis,  etc.,  R.  Co.,  75  Ark.  479.  63 
SW  575,  112  AmSR  79.  (2)  'Where  a 
carrier  abandoned  a  passenger  at  a 
dangerous  place  on  its  platform 
while  the  passenger  was  In  such  > 
state  of  intoxication  as  to  be  incap- 
able of  caring  for  himself,  the  ques- 
tion of  contributory  negligence  Is 
not  involved.  O'Rourke  v.  Louisville, 
etc,  R.  Co..  163  111.  A.  593. 

[b]  Degree  of  Intoxication. — To  pre- 
vent the  intoxication  of  a  passenger, 
resulting  In  injuries,  from  being'  con- 
tributory negligence  barring-  recovery, 
the  intoxication  must  have  rendered 
the  passenger  mentally  or  physically 
Incapable  of  protecting  himself  from 
danger  or  of  appreciating  his  danger, 
which  condition  must  be  known  to 
the  carrier's  agent  whose  negligence 
is  alleged  to  have  caused  the  Injury. 
Paris,  etc..  R.  Co.  v.  Robinson,  164 
Tex.  482,  140  SW  434. 

67.  U.  S. — Trumbull  v.  Erlckson. 
97  Fed.  891.  38  CCA  636;  Holmes  v. 
Oregon,  etc.,  R  Co.,  6  Fed.  75.  6 
Sawy.  262. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Davis.  82  Ark.  217,  103  SW  603. 

111. — Chicago,  etc.  R.  Co.  v.  Law- 
rence. 96  111.  A.   635. 

Iowa. — Hughes  v.  Chicago,  etc,  R 
Co..  150  Iowa  232,  129  NW  956. 

Ky. — Louisville,  etc,  •  R.  Co.  v. 
Payne,  104  SW  752,  31  KyL  1173. 

Mass. — Black  v.  New  York,  etc  R 
Co.,  193  Mass.  448,  79  NE  797.  7  LRA 
NS  148,  9  AnnCas  485;  Magulre  v. 
Middlesex  R  Co.,  115  Mass.   339. 

Mich. — Strand  v.  Chicago,  etc,  R 
Co.,  67  Mich.  380,  34  NW  712. 
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avoid  injury,  he  would  have  been  safe.**  The  same 
rule  is  applicable  to  the  failure  of  the  passenger  to 
attempt  to  escape  threatened  injury.58  The  danger 
need  only  be  apparent  in  order  to  relieve  the  pas- 
senger from  the  charge  of  contributory  negligence,"0 


Mo. — Whalen  v.  St.  Louts,  etc.,  R. 
Co..  60  Mo.  328. 

N.  Y. — MilHman  v.  New  York  Cent., 
etc.,  R  Co.,  6  Thomps.  &  C.  585  [off 
66  N.  Y.  642  mem]. 

Tex. — Houston,  etc..  R  Co.  v. 
Bryant,  31  Tex.  Civ.  A.  483,  72  SW 
886. 

Wash. — Rangenler  v.  Seattle  Elec- 
tric Co.,  62  Wash.  401,  100  P  842. 

68.  U.  S. — National  L.  Ins.  Co.  v. 
McKenna,  226  Fed.  165;  Shankenberry 
v.  Metropolitan  St.  R.  Co.,  46  Fed. 
177;  Ladd  v.  Foster,  81  Fed.  827,  12 
Sawy.  547;  Stokes  v.  SaltonstaU,  18 
Pet.  181,  10  L.  ed.  116. 

Ala. — Selma  St.,  etc.,  R.  Co.  v. 
Owen,  132  Ala.  420,  31  S  598. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Watson,  102  Ark.  499,  144  SW  922; 
Prescott,  etc.,  R.  Co.  v.  Morris,  92 
Ark.   366,-123   SW   392. 

Cal. — Green  v.  Pacific  Lumber  Co., 
130  Cal.  435,  62  P  747;  Mitchell  v. 
Southern  Pac.  R  Co.,  87  Cal.  62,  25 
P  246,  11  LRA  ISO;  Lawrence  v. 
Green.  70  Cal.  417,  11  P  750,  59  AmR 
428;  Wanlorek  v.  San  Francisco 
United  R.  Co.,  17  Cal.  A.  121,  118  P 
947. 

Colo. — Denver,  etc.,  R.  Co.  v.  Pick- 
arrt,  8  Colo.  163,  6  P  149. 

D.  C. — Georgetown,  etc.,  R.  Co.  v. 
Smith.  25  App.  259,  5  LRANS  274  and 
note;  Right  v.  Metropolitan  R.  Co., 
21  App.  494. 

Oa. — Georgia  R.,  etc.,  Co.  v.  Mc- 
Allister, 126  Ga,  447,  64  SB  957.  7 
LRANS  1177:  Pacettl  v.  Central  of 
Georgia  R  Co.,  6  Ga.  A.  97,  64  SB 
302. 

111. — Chicago  Union  Tract  Co.  v. 
Newmlller,  215  111.  883,  74  NE  410 
[aft  116  111.  A.  6261  (an  attempt  to 
escape  from  a  car  in  a  panic  caused 
by  the  explosion  In  a  controller  box) ; 
Chicago,  etc..  R  Co.  v.  Storment,  190 
III.  42,  60  NE  104  [aft  90  111.  A.  6051 ; 
Galena,  etc,  R.  Co.  v.  Yarwood,  17 
111.  509,  66  AmD  682;  Frlnk  v.  Potter, 
17  111.  406;  Smith  v.  Chicago  City  R. 
Co..  169  111.  A.  570;  Wayne  v.  St. 
Louis,  eta,  R.  Co.,  165  111.  A.  353; 
Benner  Livery,  etc.,  Co.  v.  Busson, 
68  111.  A.  17;  Mobile,  etc.,  R.  Co.  v. 
Klein.  43  III.  A.  63;  North  Chicago 
St.  R  Co.  v.  Louis,  36  111.  A.  477  [rev 
on  other  grounds  138  111.  9,  87  NB 
451]. 

Ind. — Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25,  66  NB  156;  Woolery  v.  Louis- 
ville, etc.,  R.  Co.,  107  Ind.  881,  8  NB 
226,  67  AmR  114;  Louisville,  etc., 
Tract.  Co.  v.  Worrell,  44  Ind.  A.  480, 
86  NE  78. 

Iowa. — Burger  v.  Omaha,  etc..  R. 
Co.,  139  Iowa  646,  117  NW  35,  130 
AmSR  348;  Kellow  v.  Central  Iowa 
R.  Co..  68  Iowa  470.  23  NW  740.  27 
NW  466.   56   AmR  858. 

Ky. — South  Covington,  etc.,  R  Co. 
v.  Crutcher.  136  Ky.  698,  123  SW  268; 
South  Covington,  etc.,  St.  R.  Co.  v. 
Ware,  84  Ky.  267.  1  SW  493,  8  KyL 
241:  Louisville,  etc.,  R.  Co.  v.  Cecil,  9 
KyL  402. 

La. — Chretien  v.  New  Orleans  R. 
Co..  113  La.  761.  37  S  716,  104  AmSR 
619;  Holzab  v.  Now  Orleans,  etc.,  R. 
Co..  38  La.  Ann.  185. 

Md.— United  R.  etc..  Co.  v.  Beldel- 
man,  96  Md.  480,  52  A  913. 

Mass. — Steverman  v.  Boston  El.  R 
Co..  206  Maps.  608.  91  NE  919  (female 

?assenger  jumping  to  escape  danger 
rom  an  explosion ) ;  Cody  v.  New 
York,  etc,  R.  Co..  161  Mass.  462.  24 
NE  402,  7  LRA  843;  Caswell  v.  Bos- 
ton, etc,  R  Corp.,  98  Mass.  194,  93 
AmD   161. 

Mich. — Ashton  v.  Detroit  City  R. 
Co..  78  Mich.  687,  44  NW  141. 

Minn. — Wilson  v.  Northern  Pac.  R. 
Co.,  26  Minn.  278,  3  NW  333,  37  AmR 
410. 

Mo. — Williamson  v.  St.  Louis  Tran- 
sit Co..  202  Mo.  345.  100  SW  1072; 
Sweeney  v.  Kansas  City  Cable  R  Co- 


ISO  Mo.  385.  61  SW  682;  Chltty  V. 
St.  Louis,  etc.,  R  Co..  148  Mo.  64,  49 
SW  868;  McPeak  v.  Missouri  Pac.  R. 
Co.,  128  Mo.  617.  30  SW  170;  Bischoft 
v.  People's  R.  Co..  121  Mo.  216,  25 
SW  908;  Klelber  v.  People's  R.  Co., 
107  Mo.  240,  17  SW  946,  14  LRA  613; 
Siegrlst  v.  Arnot,  86  Mo.  200;  Garrett 
v.  Wabash  R.  Co..  159  Mo.  A.  63,  139 
SW  252;  Scott  v.  Metropolitan  St.  R. 
Co.,  138  Mo.  A.  196,  120  SW  181; 
Shanahan  v.  St.  Louis  Transit  Co., 
109  Mo.  A.  228,  83  SW  783;  Ephland 
v.  Missouri  Pac  R.  Co.,  67  Mo.  A. 
147. 

Nebr. — St.  Joseph,  etc.,  R.  Co.  v. 
Hedge,   44  Nebr.   448,   62  NW   887. 

N.  Y. — Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  Y.  168,  26  AmR 
162;  Brown  v.  New  York  Cent.  R 
Co..  32  N.  Y.  697,  88  AmD  353;  Buel  v. 
New  Cent.,  etc.,  R.  Co.,  81  N.  Y.  314, 
88  AmD  271;  Poulsen  v.  Nassau  Elec- 
tric R.  Co.,  80  App.Dlv.  246.  51  NYS 
933;  Schmidt  v.  Coney  Island,  etc., 
R.  Co..  26  App.  Div.  391.  49  NYS  777; 
Cuyler  v.  Decker,   20   Hun   173. 

N.  C. — Fulghum  v.  Atlantic  Coast 
Line  R.  Co..  158  N.  C.  565,  74  SB 
584.   39  LRANS   568. 

Oh. — Iron  R.  Co.  v.  Mowery.  86  On. 
St.  418,  18  AmR  597. 

Pa. — Palmer  v.  Warren  St.  R.  Co., 
206  Pa.  574,  66  A  49,  63  LRA  507; 
Johnson  v.  West  Chester,  etc,  R  Co., 
HO  Pa.  357;  Rundle  v.  State  Belt  Elec- 
tric St.  R  Co., -33  Pa.  Super.  233; 
Qulnn  v.  Shamokin,  etc..  Electric  R 
CO.,  7  Pa.  Super.  19  (jumping  from  a 
car  to  escape  a  collision). 

Tex. — Texas,  etc.,  R.  Co.  v.  Boyd, 
(Civ.  A.)  141  SW  1076;  Williams  v. 
Galveston,  etc.,  R  Co..  34  Tex.  Civ.  A. 
145,  78  SW  45;  Houston,  etc.,  R.  Co. 
Norris,  (Civ.  A.)  41  SW  708;  Gulf, 
etc.,  R.  Co.  v.  Downman,  (Civ.  A.)  28 
SW  922;  Dallas  Consol.  Tract.  R.  Co. 
v.  Randolph,  8  Tex.  Civ.  A.  213,  27 
SW  926;  Texarkana  St.  R.  Co.  v. 
Hart,  (Civ.  A.)  26  SW  435;  La  Prelle 
v.  Fordyce,  4  Tex.  Civ.  A.  391.  23 
SW  453. 

Va. — Baltimore,  etc.,  R.  Co.  v.  Mc- 
Kenxle.  81  Va.  71. 

Wash. — Firebaugh  v.  Seatle  Elec- 
tric Co..  40  Wash.  658.  82  P  995.  Ill 
AmSR  990,  2  LRANS  836;  Pederson 
v.  Seattle  Cons.  St  R  Co.,  6  Wash. 
202,  23  P  361.  34  P  666. 

W.  Va. — Dimmey  v.  Wheeling,  etc, 
R.  Co.,  27  W.  Va.  32. 

Wis. — Wanser  v.  Chippewa  Valley 
Electric  R  Co.,  108  Wis.  319,  84  NW 
423. 

Eng. — Adams  v.  Lancashire,  etc,  R 
Co.,  L.  R  4  C.  P.  789. 

"The  emergency  in  which  one  is 
called  upon  to  act  is  an  important 
circumstance  and  factor  in  deter- 
mining whether  he  observes  the  care 
and  precaution  which  people  usually 
exercise  under  similar  circumstances. 
Among  the  circumstances  so  requir- 
ing consideration  are  the  attendant 
exigency  and  confusion,  If  any  there 
be.  National  L.  Ins.  Co.  v.  Mc- 
Kenna, 226  Fed.  166,  168,  141  CCA 
163. 

[a]  Olroumstanoes  la  determining 

Siestton  of  prudence.— The  fact  that 
e  passenger  was  injured  in  his  at- 
tempt to  escape,  and  that  the  result 
showed  that  he  would  have  been  un- 
injured but  for  such  attempt,  may 
be  considered  by  the  Jury  in  deter- 
mining the  question  of  prudence  on 
the  part  of  the  passenger.  Mitchell 
v.  Southern  Pac.  R  Co..  87  Cal.  62, 
25  P  246.  11  LRA  130:  Wilson  v. 
Northern  Pac.  R.  Co..  26  Minn.  278, 
3  NW  333.  87  AmR  410. 

[b]  Tallure  to  warn  osrrier  of  dis- 
covered danger. — (l)  It  has  been  held 
that  a  passenger  who  sees  a  train  on 
an  Intersecting  road  approaching  a 
crossing  Is  not  guilty  of  contributory 
negligence  because   he  fails   to   pull 


but  the  appearances  must  be  -such  as  would  reason- 
ably, cause  alarm  to  a  person  of  ordinary  prudence 
under  the  same  circumstances.  It  will  not  be  suffi- 
cient that  the  passenger  became  alarmed  by  reason 
of  appearances  produced  wholly  or  in  part  by  the 

the  bell  rone  and  warn  the  engineer 
in  charge  of  the  train  on  which  he  Is 
riding.  Grand  Rapids,  etc..  R  Co.  v. 
Ellison,  117  Ind.  234,  236,  20  NE  135 
(where  the  court  said:  "The  appel- 
lee was  not  bound  to  do  this.  As  a 
fiassenger  it  was  no  part  of  his  prov- 
nce  to  interfere  in  any  way  in  the 
management  of  the  train").  (2)  The 
failure  of  a, passenger  who  was  in- 
experienced in  traveling  to  call  the 
attention  of  the  company's  employees 
to  the  cold  condition  of  the  car  will 
not  preclude  a  recovery,  but  its  effect 
as  bearing  on  the  question  of  con- 
tributory negligence  should  be  left 
to  the  jury  to  be  determined  from  all 
the  circumstances  of  the  case.  Has- 
tings v.  Northern  Pac.  R.  Co.,  63 
Fed.  224.  (8)  A  passenger  who  was 
injured  by  jumping  from  a  moving 
street  oar  which  was  about  to  be 
run  over  by  a  locomotive  was  under 
no  duty  to  notify  the  driver  that  she 
wished  to  alight.  Selma  St..  etc.,  R 
Co.  v.  Owen.  132  Ala.  420.  31  S  598. 

[c]  Attempting  to  regain  a  posi- 
tion on  the  car,  when  a  street  car  is 
started  while  the  passenger  is  about 
to  step  to  the  ground,  is  not  negli- 
gence. Brazls  v.  St  Louis  Transit 
Co.,  102  Mo.  A.  224,  76  SW  708. 

[d]  Error  of  Judgment*— That 
plaintiff  did  not  exercise  the  best 
judgment  in  resisting  an  assault  by 
the  conductor  of  a  street  car  does  not 
of    itself    show    contributory    negll- 

rence.     Braly  v.  Fresno  City  R  Co., 
Cal.  A.  417.  99  P  400. 

[e]  Stampede  of  passengers, — 
Where,  following  an  explosion  in  an 
electric  oar,  caused  by  the  blowing 
out  of  a  fuse  box.  there  Is  a  stam- 
pede of  the  passengers,  resulting  In 
one  of  them,  a  woman,  jumping  or 
being  pushed  from  the  car,  she  can- 


not T>e  said  to  have  been  guilty  of 
contributory  negligence  precluding  a 
recovery  for  injuries  so  received. 
Klght  v.  Metropolitan  R.  Co.,  21  App. 
(D.  C.)  494. 

[f]  Catching  hold  of  running 
board*— Where  an  old  and  infirm  pas- 
senger was  thrown  down  by  the  pre- 
mature starting  of  a  street  car,  and 
in  the  fall  caught  hold  of  the  run- 
ning board  of  the  car  and  was  drag- 
ged a  considerable  distance,  his  act 
In  so  doing,  having  been  under  an 
impulse  created  by  a  sudden  danger, 
did  not  constitute  contributory  neg- 
ligence. Indiana  R.  Co.  v.  Maurer, 
160  Ind.   25,  66  NE  156. 

59.  Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  60  Colo.  210, 
114  P  659;  Union  Pac.  R  Co.  v.  Kel- 
ley,  4  Colo.  A.  326,  85  P  923. 

[a]  Thus,  where  a  carrier's  negli- 
gence in  starting  a  car  places  an 
alighting  woman  passenger  in  a  posi- 
tion of  danger,  it  cannot  complain  of 
her  contributory  negligence  on  the 
ground  of  her  error  of  judgment  in 
the  emergency  in  retaining  hold  of 
a  child  accompanying  her,  who  was 
on  the  car.  Instead  of  letting  go  of 
the  child,  and  taking  held  of  the  oar. 
Montgomery  v.  Colorado  Springs, 
etc.,  R.  Co..  50  Colo.  210,  114  P  659. 

60.  Selma  St.,  etc.,  R  Co.  v.  Owen, 
182  Ala.  420.  31  S  598;  Moore  v.  Met- 
ropolitan St.  R  Co.,  189  Mo.  A.  665, 
176  SW  1120.  See  also  cases  supra 
notes   68,   59. 

[a]  "The  test  of  the  carrier's 
liability  in  Buch  cases  Is  not  whether 
there  was  actual  peril  but  whether 
there  was  an  appearance  of  immi- 
nent danger  that  reasonably  should 
have  been  anticipated  as  too  terrify- 
ing for  an  ordinary  passenger  to  face 
without  danger  of  being  seised  by 
uncontrollable  and  Injurious  alarm. 
Moore  v.  Metropolitan  St.  R.  Co..  189 
Mo.  A.  565.  562.  176  SW  1120. 

[b]  Illustration*— Where  a  pas- 
senger was  injured  while  attempting 
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carrier,  if  these  appearances  were  not  such  as  rea- 
sonably to  cause  alarm;81  and  it  is  also  necessary 
that  the  alarm  arise  from  the  carrier's  negligence. 

Alighting  from  moving  car  to,  avoid  impending 
danger.  Where  a  passenger,  as  the  result  of  the 
misconduct  or  negligence  of  the  carrier,  is  placed 
in  such  a  perilous  position  as  to  render  his  jumping 
from  a  moving  car  or  coach,  as  the  case  may  be,  an 
act  of  reasonable  precaution,  such  as  to  avoid  an 
apparent  collision  or  overturning,  and  he  leaps 
therefrom  and  thereby  sustains  an  injury,  he  is 
not  guilty  of  contributory  negligence,  and  the  car- 


rier will  be  answerable  in  damages."  But,  if  a  pas- 
senger induced  by  a  groundless  fear  jumps  from  a 
moving  train  and  is  injured  in  consequence  he  can- 
not recover.84 

[(  1486]  1.  Acts  to  Avoid  Inconvenience.  Where 
a  passenger,  to  avoid  suffering  some  inconvenience 
only,  voluntarily  runs  into  an  obvious  danger  and 
injury  ensues,  he  will  be  guilty  of  contributory  neg- 
ligence, and  cannot  recover.88  But  it  has  been  held 
that,  if  the  inconvenience  is  very  great,  and  the 
danger  run  in  avoiding  it  is  very  slight,  it  may  not 
be  unreasonable  to  incur  that  danger.8* 


to  leave  a  moving  street  oar  which 
apparently  was  about  to  collide  with 
a  locomotive,  the  fact  that  the 
danger  was  only  apparent  did  not 
make  her  action  In  leaving?  the  car 
amount  to  contributory  negligence. 
Selma  St.  etc.,  R.  Co.  v.  Owen,  132 
Ala.  420.   31   S  598. 

61.  Ala. — Alabama  City,  etc.,  R. 
Co.  v.  Bates,  149  Ala.  487,  43  S  98. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Murray,  55  Ark.  248,  18  SW  60,  29 
AmSR  32,   16  LRA  787. 

111. — Galena,  etc..  R.  Co.  v.  Tar- 
wood,  16  111.  468,  17  111.  609,  65  AmD 
682. 

Ind. — Woolery  '  v.  Louisville,  etc., 
R.  Co.,  107  Ind.  S81,  8  NE3  226,  67 
AmR  114. 

Iowa. — Burger  v.  Omaha,  etc.,  R. 
Co.,  139  Iowa  645,  117  NT  35.  ISO 
AmSR  343. 

La. — Marsalls  v.  Louisiana,  etc.,  R. 
Co..  129  La.  146.  56  S  744;  Chretien  v. 
New  Orleans  R.  Co.,  113  La.  761,  37 
S  716,  104  AmSR  519;  Reary  v.  Louis- 
ville, etc.,  R.  Co.,  40  La.  Ann.  32,  3  S 
390,  8  AmSR  497. 

Md. — Western  Maryland  R.  Co.  v. 
Herold,  74  Md.  510.  22  A  323,  14 
LRA  75. 

Mich. — Youmans  v.  Padden,  1  Mich. 
N.  P.   127. 

Mo. — Chitty  v.  St.  Louis,  etc.,  R. 

Co.,  148  Mo.  64,  49  SW  868. 

N.  T. — Schoenfeld  v.  Metropolitan 
St.  R  Co.,  40  Misc.  201.  81  NTS  644. 
.  Or. — Budd  v.  United  Carriage  Co., 
26  Or.  814,  35  P  660,  27  LRA  279. 

[a]  In  determining  the  nature  of 
the  dancer  as  apparent  to  the  pas- 
senger, the  direction  of  those  In 
charge  of  the  conveyance  as  to 
what  the  passenger  should  do  may 
be  taken  Into  account.  St.  Louis, 
etc.,  R.  Co.  v.  Murray,  55  Ark.  248, 
18  SW  50,  29  AmSR  32,  16  LRA  787; 
Budd  v.  United  Carriage  Co.,  26  Or. 
314,  35  P  660.  27  LRA  279. 

lb]  In  the  sudden  and  unexpected 
starting  °*  »  street  oar  (1)  while  a 
passenger  Is  attempting  to  board, 
there  is  presented  an  emergency,  an 
"emergency"  being  a  sudden  or  un- 
expected happening  or  occasion  call- 
ing for  immediate  action.  Burger 
v.  Omaha,  etc.,  R.  Co.,  139  Iowa  645, 
117  NW  35,  130  AmSR  843.  (2)  It 
cannot  be  held,  as  a  matter  of  law, 
that  it  ia  contributory  negligence  for 
a  passenger  to  hold  on  to  the  hand 
rail  of  a  street  car  which  had  been 
started  while  the  passenger  was  get- 
ting on,  and  thus  to  be  dragged 
alone.  Schoenfeld  v.  Metropolitan 
St.  R.  Co.,  40  Misc.  201.  81  NTS  644. 

[c]  A  passenger  must  have  be- 
lieved the  danger  to  he  Imminent  in 
order  to  obtain  damages,  where  he 
attempted  to  escape  therefrom,  it  ap- 
pearing that  he  would  not  have  been 
injured  if  no  attempt  to  escape  had 
been  made.  Chitty  v.  St.  Louis,  etc.. 
R.   Co.,  148   Mo.    64,   49   SW   868. 

63.  Chicago,  •  etc..  R.  Co.  v.  Fel- 
ton.  125  111.  458,  17  NE  765;  Adarnson 
v.  Norfolk,  etc..  Tract.  Co.,  Ill  Va. 
566,  69  SB  1056.  See  also  cases 
supra  note  61. 

[a]  Thus,  in  one  case  It  was 
shown  that  a  peculiar  signal  was 
given  by  an  engine  of  the  car- 
rier, and  that  the  passenger  was 
frightened  thereby  and  in  conse- 
quence thereof  left  the  car  on  which 


he  had  taken  passage  and  ran  on 
another  track,  where  ne  was  Injured. 
It  was  held  that  the  giving  of  a 
signal  by  the  whistle  of  an  engine 
may  be  proper  under  certain  circum- 
stances, and  it  not  appearing  affirm- 
atively In  this  case  that  the  carrier 
was  negligent  in  giving  It,  no  re- 
covery could  be  had  for  the  Injury. 
Chicago,  etc.,  Ji.  Co.  v.  Felton,  125 
111.    468,    17   NE  765. 

.63.  U.  S.— Stokes  v.  Saltonstall.  13 
Pet.  181,  10  L.  ed.  116. 

Ala. — Selma  St.  etc.,  R.  Co.  v. 
Owen.  132  Ala.  420,  31  S  598  (jump- 
ing to  avoid  apparent  collision). 

Ark. — St.  Louts,  etc..  R.  Co.  v. 
Maddry.  57  Ark.  306,  21  SW  472;  St. 
Louis,  etc.,  R.  Co.  v.  Murray,  55  Ark. 
248.  18  SW  50,  29  AmSR  32.  16  LRA 
787. 

Cal. — Wanlorek  v.  San  Francisco 
United  R.  Co..  17  Cal.  A.  121.  118  P 
947;  Dtnnlgan  v.  Peterson,  3  Cal.  A. 
764,  87  P  218  (jumping  from  tipping 
stagecoach). 

Colo. — Denver,  etc.,  R.  Co.  v.  Plck- 
ard,  8  Colo.  168,  6  P  149. 

Del. — Eaton  v.  Wilmington  City 
R.  Co.,  24  Del.  436,  75  A  369. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Hlckey.  6  App.  436. 

Ga. — South  Western  R.  Co.  v. 
Paulk,  24  Ga.   356. 

111. — West  Chicago  St.  R.  Co.  v. 
Lyon,  57  111.  A.  536  [aff  167  111.  593, 
42   NE   561. 

Ky. — Palmer  Transfer  Co.  v.  Long, 
140  Ky.  Ill,  130  SW  961  (Jumping 
from  a  vehicle  drawn  by  runaway 
horses);  Big  Sandy,  etc.,  R.  Co.  v. 
Blankenshlp.  133  Ky.  438,  118  SW 
315,  23  LRANS  346,  19  AnnCaa  264. 

Md. — Western  Maryland  R.  Co.  v. 
State,  95  Md.  637,  53  A  969. 

Mass. — Ingalls  v.  Bills,  9  Mete. 
1,   43   Amp   346   and  note, 

Mich. — Howell  v.  Lapsing  City 
Electric  R.  Co..  136  Mich.  432.  99 
NW  406  (jumping  from  a  car  to  es- 
cape a  collision). 

Minn. — Wilson  v.  Northern  Pac.  R. 
Co..  26  Minn.  278,  8  NW  333,  87  AmR 
410. 

Mo. — White  v.  Brlckey.  166  Mo.  A. 
278,  137  SW  627;  McManus  v.  Metro- 
politan St.  R.  Co.,  116  Mo.  A.  110, 
92  SW  176;  Dimmitt  v.  Hannibal,  etc., 
R.  Co.,  40  Mo.  A  654. 

N.  Y. — Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  T.  158,  26  AmR 
162;  Buel  v.  New  Tork  Cent.  R.  Co., 
31  N.   T.   314,   88  AmD   271. 

Pa. — Lehner  v.  Pittsburg  R.  Co., 
223  Pa.  208,  72  A  525,  132  AmSR  729, 
16  AnnCas  83  and  note;  Willis  v. 
Second  Ave.  Tract  Co.,  189  Pa.  430, 
42  A  1;  Pennsylvania  R.  Co.  v. 
Lyons,  129  Pa.  118.  18  A  759.  15  Am 
SR  701;  Pennsylvania  R.  Co.  v. 
Aspell,   23   Pa.   147,   62  AmD  323. 

S.  C. — Wade  v.  Columbia  Electric, 
etc..  Co.,  61  S.  C.  296,  29  SE  233,  64 
AmSR  676. 

N.  S. — Shea  v.  Halifax,  etc.,  R.  Co., 
47  N.  S.  366. 

[a]  Applioattons  of  rule.— (1}  A 
passenger  on  a  street  oar  is  not 
guilty  of  contributory  negligence  in 
Jumping  from  the  car  when  It  Is 
running  rapidly  down  a  dangerous 
grade  (Lehner  v.  Pittsburgh  R.  Co., 
223  Pa.  208,  72  A  525.  132  AmSR  729, 
16  AnnCas  83),  (2)  or  from  a  car 
which  is  beyon,d  the  motorman's  con- 


trol (Eaton  v.  Wilmington  City  R 
Co.,  24  Del.  435.  75  A  S69),  (3)  or 
which  has  broken  through  the  safety 
gates  at  a  railroad  crossing  (Willis 
v.  Second  Ave.  Tract  Co..  189  Pa. 
430,  42  A  1).  (4)  The  fact  that 
a  passenger  in  a  wagonette,  injured 
in  getting  out  while  the  horses  were 
running  away  with  one  line  broken, 
would  not  have  been  injured  had  he 
retained  his  seat  will  not  prevent  re- 
covery, if  getting  out  was  the  act 
of  an  ordinarily  prudent  and  careful 
man  in  the  same  situation  and  cir- 
cumstances. White  v.  Brlckey.  156 
Mo.  A.  278,  137  SW  627. 

64.  Galena,  etc.,  R.  Co.  v.  Tar- 
wood,  15  111.  468.,  17  111.  509.  65  AmD 
682;  Woolery  v.  Louisville,  etc.,  R 
Co.,  107  Ind.  381,  8  NE  226,  57  AmR 
114'  Reary  v.  Louisville,  etc.,  R.  Co., 
40  La.  Ann.  82,  3  S  390.  8  AmSR  497; 
Western  Maryland  R  Co.  v.  Herold, 
74  Md.  510.  22  A  323,  14  LRA  75. 

[a]  Passenger  on  freight  train 
frightened  by  falling  lumber. — Where 
a  passenger  leaps  out  of  a  car  at- 
tached to  the  rear  of  a  freight  train, 
on  becoming  alarmed  by  the  noise 
and  confusion  made  by  reason  or 
lumber  falling  from  a  car  In  ad- 
vance and  being  blown  against  the 
passenger  car,  when  there  is  no  rea- 
sonable cause  to  apprehend  danger 
to  life  or  limb,  there  can  be  no  re- 
covery If  he  Is  killed  by  leaping,  al- 
though it  may  have  been  negligence 
In  the  company  to  load  the  lumber 
so  that  it  would  fall  off.  Woolery  v. 
Louisville,  etc.,  R.  Co.,  107  Ind.  381, 
8   NE   226,   67   AmR   li4. 

Alighting  from  moving  train  or  ear 
aa  contributory  negllgenoe  generally 
see  infra  55   1501-1506. 

66.  Kroeger  v.  Seattle  Electric 
CO..  37  Wash.  544,  79  P  1115;  Gee  v. 
Metropolitan  R.  Co.,  L.  R.  8  Q.  B.  161; 
Adams  v.  Lancashire,  etc,  R  Co., 
L.  R.  4  C.  P.  739. 

[a]  TJlustratloiu— The  door  of  a 
carriage  compartment  in  which  plain- 
tiff was  being  carried  as  a  passenger 
on  defendant's  railroad  flew  open 
several  times  through  the  negligence 
of  defendant.  There  was)  room  in 
the  carriage  for  plaintiff  to  sit  away 
from  the  door,  and  the  train  would 
have  stopped  at  a  station  in  three 
minutes.  Plaintiff  shut  the  door 
three  times.  The  door  opened  a 
fourth  time,  and  in  endeavoring  to 
shut  It  again  plaintiff  fell  out  and 
was  hurt.  It  was  held  that  as  the 
Inconvenience  that  plaintiff  would 
have  suffered  if  he  had  not  shut  the 
door  was  slight,  and  the  peril  in- 
curred in  his  attempt  to  shut  it  con- 
siderable, the  injury  suffered  was  not 
the  necessary  or  natural  result  of 
the  company's  negligence,  and  they 
were  therefore  not  liable  for  such 
Injury.  Adams  v.  Lancashire,  etc., 
R.  Co.,  L.  R.  4  C.  P.  739. 

66.  Western  Maryland  R.  Co.  y- 
Stanley,  61  Md.  266.  48  AmR  96; 
Adams  vt,  Lancashire,  etc.,  R.  Co., 
URIC  P.  739. 

[a]  Thus,'  where  a  passenger  sit- 
ting close  to  the  front  door  of  » 
crowded  car  when  passing  through  a 
tunnel  attempted  to  shut  the  door 
while  the  car  was  in  total  darknew. 
In  order  to  keep  out  the  smoke  ana 
cinders,  and  in  so  doing  was  lnjurec. 
I  the    court    properly    refused   to  in- 


For  later  oases,  developments  and 
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[§  1487]  5.  Violations  of  Regulations  or  Direc- 
tions.*7 It  will  in  general  constitute  negligence  on 
the  part  of  a  passenger  to  violate  the  reasonable 
regulations  made  by  the  carrier  with  reference  to 
the  safety  of  passengers,  and  for  an  injury  result- 
ing from  such  violation  he  cannot  recover,  although 
the  injury  is  attributable  in  part  to  the  negligence 
of  the  carrier.88  But  in  order  to  charge  a  passenger 
with  contributory  negligence  for  suoh  a  violation, 
he  must  have  had  notice  of  the  rule  or  regulation  at 
the  time,  or  must  have  been  charged  with  'notice 

struct    the   jury'  that    plaintiff,   was 
chargeable  with   contributory   negll- 

fence.     Western  Maryland  R.  Co.  v. 
tanley,  61  Hd.  268.  48  AmR  96. 

67.    Gross  references: 
Acts   by   permission   or  direction   of 

employees  see  infra  I  1488. 
Dispbedfence  of  rules  as  ground  for 

ejection  see  supra  |{   1167-1171. 
Duty   to  obey  regulations  see  supra 

f    1078. 

88.  Ala. — McCauley  v.  Tennessee 
Coal,  etc.,  Co.,  93  Ala.  356,  9  8  611; 
Alabama  Qreat  Southern  R.  Co.  v. 
Hawks,   72  Ala.   112. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Har- 
mon, 85  Ark.  503,  109  SW  295;  Abel- 
son  v.  St.  Louis,  etc,  R.  Co.,  84  Ark. 
181,  105  SW  81. 

Cal. — Mitchell  v.  Southern  Pac.  R. 
Co..  87  Cal.  62,  26  P  246,  11  LRA 
130. 

111. — Lake  'Shore,  etc.,  R.  Co.  v. 
Kelsey,  180  111.  680,  54  NE  608  [aff 
76  111.  A.  6131;  Kerr  v.  Chicago,  etc., 
R.  Co.,  100  111.  A.  148:  Chicago,  etc., 
R.  Co.  v.  Rtelly,  40  111.  A.  416. 

Iowa.— Oaks  v.  Chicago,  etc.,  R.  Co., 
156  NW  740;  McDonafd  v.  Chicago, 
etc.,  R.  Co.,  26  Iowa  124,  96  AnD  114. 

Md. — Baltimore  Cons.  R.  Co.  v. 
Foreman,  94  Md.  226,  51  A  88;  State 
v.  Lake  Roland  El.  R.  Co..  84  Md.  163, 
34  A  1130;  Baltimore,  etc..  Tump. 
Road  v.  Cason,  72  Md.  877,  20  A  113; 
Baltimore,  etc,  Turnp.  Road  Co.  v. 
Leonhardt.  66  Md.  70,  6  A  846. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co.,  210  Mass.  653,  97  NB  98,  38 
LRANS  689;  Pike  v.  Boston  El.  R. 
Co.,  192  Mass.  426,  78  NE  497: 
McDonough  v.  Boston  El.  R.  Co.,  191 
Mass.  509,  78  NE  141;  Burns  v.  Bos- 
ton El.  R.  Co..  183  Mass.  96,  66  NE 
418;  Sweetland  v.  Lynn,  etc.,  R.  Co., 
177  Mass.  674,  69  NE  443,  51  LRA. 
788. 

Mich. — Perego  v.  Lake  Shore,  etc., 
R.  Co.,  168  Mich.  225,  122  NW  636; 
Bolsen  v.  Cobbs,  147  Mich.  429,  111 
NW   82.  .    . 

Mo. — Sherman  v.  Hannibal,  etc..  R. 
Co.,  72  Mo.  62,  37  AmR  423;  Hlgglna 
v.   Hannibal,  etc.,  R.  Co.,  36  Mo.  418. 

N.  C. — Shaw  v.  Seaboard  Air  Line 
R.  Co..  143  N.  C.  312,  322,  65  SE  713 
[quot  Cyc);  Malcolm  v.  Richmond, 
etc.,  R.  Co..  106  N.  C.  «3,  11  SE  187. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Lake,  68  Oh.  St.  101,  67  NE  161,  67 
LRA  637. 

Pa. — Pennsylvania  R.  Co.  v.  Lang- 
don.  92  Pa.  21,  37  AmR  651. 

Tex. — Missouri,  etc,  R.  Co.  v.  Avis, 
100  Tex.  38.  93  SW  424:  Houston,  etc, 
R.   Co.  v.   Moore,   49   Tex.   31. 

Va. — Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  375,  5  SE  175. 

W.  Va. — Downey  v.  Chesapeake, 
etc.,  R.  Co..  28  W.  Va.  782. 

[a]  Boles  contained  in  contract 
for  transportation. — Where  plaintiff's 
intestate  was  riding  on  defendant's 
freight  train  under  a  contract  for 
the  transportation  of  stock,  it  was 
his  duty  to  comply  with  the  rules 
and  regulations  contained  in  his  con- 
tract. Oaks  v.  Chicago,  etc.,  R.  Co., 
(Iowa)  166  NW  740. 

69.    Ala. — Armstrong      v.       Mont- 

fomery  St.  R.  Co.,  128  Ala.  233,  26 
349 

Arkl — Abelson  v.  R.  Co.,  84  Ark. 
181,    105    SW    81. 

111. — Lake  Shore,  etc.,  R.  Co.  v. 
Kelsey,  180  111.  530,  54  NE  608  [aff 
76  111.  A.  618];  Coburn  v.  Mollne, 
etc..  R.  Co..  149  111.  A.  132  [aff  243 
111.    620.   90   NE  741]. 

Ind. — Ft.  Wayne  Tract.  Co.  v. 
Hardendorf,  164  Ind.  403,  72  NE  693. 


thereof. "  A  breach  of  the  carrier's  rule  will  not 
amount  to  contributory  negligence  where  it  appears 
that  the  carrier  has  waived  or  abrogated  the  rule, 
as  by  permitting  it  to  be  disregarded.70 

Disregarding  directions  or  warnings.  The  pas- 
senger shbuld  be  guided  by  the  directions  of  the 
employees  in  charge,  with  reference  to  his  own 
safety,  and  may  be  guilty  of  contributory  negligence 
in  failing  to  observe  warnings  or  cautions  thus 
given,71  although  the  act  done  by  him  is  one  cus- 


Iowa. — McDonald  v.  Chicago,  etc., 
R.  Co.,  26  Iowa  124.  96  AmD  114. 

La. — Hanson  v.  Mansfield  R.,  etc, 
Co.,  38  La.  Ann.  Ill,  68  AmR  162. 

Md. — Western  Maryland  R.  Co.  v. 
Herold.  74  Md.  510,  22  A  828.  14  LRA 
75. 

Mass. — Renaud  v.  New  York,  etc., 
R.  Co.,  210  Mass.  663.  97  NB  98,  38 
LRANS  689;  Cutts  v.  Boston  El.  R. 
Co.,  202  Mass.  460,  89  NE  21;  Tomp- 
kins v.  Boston  El.  R.  Co..  201  Mass. 
114,  87  NE  488,  131  AmSR  392,  20 
LRANS  1863;  Pike  v.  Boston  El.  R. 
Co.,  192  Mass.  426,  78  NE  497  (notice 
on  car);  McDonough  v.  Boston  El. 
R.   Co.,   191   Mass.   609,   78  NE  141. 

Mo. — Speaks  v.  Metropolitan  St.  R. 
Co.,    179   Mo.  A.    811,   168   SW   864. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
Ball,  63  N.  J.  L.   288  21  A  1052. 

N.  Y. — Colegrove  v.  New  York,  etc., 
R.  CO.,  13  N.  Y.  Super.  382  [aff  20 
N.  Y.   492,  75  AmD  418]. 

Or. — Gray  v.  Columbia  Cent.  R.  Co., 
49  Or.  18,  88  P  297  (ignorance  of  a 
rule  against  passengers  riding  on 
freight  cars). 

Pa. — Pennsylvania  R.  Co.  v.  Lang- 
don.  92   Pa.   21,   37  AmR  651. 

Tex. — Houston,  etc.,  R  Co.  v.  Clem- 
mons,  66  Tex.   88.  40  AmR  799. 

Va.— Virginia  Midland  R.  Co.  v. 
Roach,  83  Va.  375,  6  SE  175. 

Ont. — Watson  v.  Northern  R.  Co., 
24  U.  C.  Q.  B.  98  (riding  in  baggage 
car). 

[a]  A  passenger  Is  not  hound  to 
use  diligence  to  ascertain  the  com- 
pany's rules.  Coburn  v.  Mollne,  etc., 
R.  Co.  243  111.  448,  90  NE  741.  134 
AmSR   377. 

[bj  The  pvbUo  arc  charged  with 
notioe  of  eonsplonoua  warning*  main- 
tained by  a  street  railroad  company 
at  an  elevated  station  without  proof 
of  actual  knowledge.  Speaks  v. 
Metropolitan  St.  R.  Co.,  179  Mo.  A. 
811,   166   SW   864. 

[c]  Begulatlona  In  the  form  of  In- 
structions to  trainmen  are  not  bind- 
ing on  a  passenger,  If  not  known  to 
him.  Harley  v.  Aurora,  etc.,  R.  Co., 
182   111.  A.    643. 

[d]  Insufficient  notice. — (l)  A 
notice  on  a  street  car  that  "no  one  is 
permitted  to  get  off  or  on  when  the 
car  is  in  motion,"  and  that  "cars 
stop  to  take  on  and  let  off  passengers 
at  near  sides  of  cross  streets,  is 
not  sufficient  to  constitute  a  notice 
that  the  car  stopped  only  at  near 
sides  of  cross  streets  so  as  to  render 
it  negligent  per  se  for  a  passenger 
to  attempt  to  get  off  elsewhere. 
United  R.,  etc.,  Co.  v.  Hertel,  97  Md. 
382,  55  A  428.  (2)  Where  a  street  rail- 
road company  posted  a  notice  con- 
taining the  rule  that  "all  persons  en- 
tering or  leaving  this  car  while  It  is 
in  motion  or  by  the  front  platform  do 
so  at  their  own  risk"  on  the  outside 
of  the  car,  below  the  windows  open- 
ing on  to  the  platforms,  and  the  rule 
was  set  out  in  the  two  lower  lines  of 
the  notice  which  in  all  consisted  of 
five  lines,  and  was  at  a  height,  above 
the  floor,  between  the  knee  and  the 
waist  of  an  ordinary  man,  and  would 
not  be  seen  by  a  passenger  who  went 
Immediately  into  the  car,  but  only 
by  a  passenger  .on  the  platform,  and 
as  to  him  It  would  be  partly  hidden 
by  the  gate  when  shut  across  it,  and 
by  passengers  standing  In  front  of 
it,  the  rule  was  notprpperly  posted. 
Cutts  v.  Boston  El.  R.  Co.,  202  MasB. 
460,    89   NE  211. 

[e]  Knowledge  presumed  "from 
former  employment. — Where  a  pas- 
senger receiving  an  injury  was  at  the 


time  acting  in  violation  of  a  rule  of 
the  company,  he  will  be  presumed  to 
have  knowledge  of  such  rule  where 
It  Is  shown  that  he  had  previously 
been  in  the  employment  of  the  car- 
rier. Pennsylvania  R.  Co.  v.  Lang- 
don,  92  Pa.  21,  37  AmR  651;  Houston, 
etc.,  R.  Co.  v.  Clemmons.  56  Tex.  88, 
40  AmR  799;  Houston,  etc.,  R.  Co.  v. 
Moore,  49  Tex.  31;  Virginia  Midland 
R.  Co.  v.  Roach,  83  Va.  375.  5  SE  175. 
Votloa  of  regulations  generally  see 
supra  I  1072. 

70.  U.  S. — Chicago,  etc..  R.  Co.  v. 
Lowell,  151  U.  S.  209,  14  SCt  281,  88 
L.  ed.  131. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  335,  65  S  264,  AnnCas 
1916E  1299. 

111. — Chicago,  etc.,  R.  Co.  v.  Dick- 
son, 143  111.  368,  32  NE  880;  Coburn 
v.  Mollne,  etc.,  R.  Co.,  149  111.  A.  182 
[aff  243  111.  448.  90  NE  741]. 

Mass. — Sweetland  v.  Lynn,  etc.,  R. 
Co.,  177  Mass.  574,  59  NB  448,  61 
LRA  788. 

Minn. — Jones  v.  Chicago,  etc,  R. 
Co..  43  Minn.  279,  45  NW  444. 

Mo. — Whitehead  v.  St.  Louts,  etc, 
R  Co.,  22  Mo.  A.  60. 

S.  D. — Heumphreus  v.  Fremont, 
etc.,  R.  Co.,  8  S.  D.  103,  65  NW  466. 

Tex. — St.  Louis  Southwestern,  etc, 
R.  Co.  v.  Morgan,  44  Tex.  Civ.  A.  155, 
98  SW  408;  San  Antonio,  etc.,  R.  Co. 
v.  Lynch.  (Civ.  A.)  56  SW  617; 
Houston,  etc.,  R.  Co.  v.  Norris,  (Civ. 
A.)   41  SW  708. 

[a]  Acta  not  constituting  waiver. 
— The  carrier  may  be  exempt  from 
liability  for  an  injury  resulting  from 
the  passenger's  violation  of  a  regula- 
tion if  reasonable  efforts  had  been 
used  to  enforce  such  regulation,  and 
to  prevent  its  violation,  although  It 
had  been  occasionally,  or  even  fre- 
quently, disregarded.  Houston,  etc, 
R.  Co,  v.  Norris,  (Tex.  Civ.  A.)  41 
SW  708. 

[b]  An  act  of  the  carrier's  em- 
ployees In  violation  of  a  regulation 
cannot  be  relied  on  as  waiver  thereof. 
Whitehead  v.  St.  Louis,  etc,  R.  Co;, 
22  Mo.  A.  60. 

[c]  General  violation  or  disregard 
of  rule. — (1)  Although  a  carrier  had 
a  rule  prohibiting  the  carriage  of 
passengers  on  its  freight''  trains 
without  special  authority,  where 
plaintiff  did  not  know  of  such  rule, 
and  was  on  the  train  by  consent  of 
the  conductor,  and  the  company 
knew,  or  should  have  known,  that 
this  rule  was  generally  violated  and 
did  not  object,  it  was  liable  for  his 
negligent  injury.  St  Louis  South- 
western Co.  v.  Morgan,  44  Tex.  Civ.  A 
165,  98  SW  408.  (2)  Commonly,  an 
issue  as  to  whether  a  rule  forbidding 
the  carrying  of  passengers  on  freight 
trains  had  been  so  generally  disre- 
garded that  the  public  had  the  right 
to  conclude  that  It  had  been  abro- 
gated can  be  determined  only  by  in- 
quiring as  to  the  practice  generally, 
and  not  at  any  particular  time. 
Houston,  etc,  R.  Co.  v.  Norris,  (Tex. 
Civ.   A.)    41   SW  708. 

Valvar  or  abrogation  of  rales  gen- 
erally see  supra  (  1074. 

71.  U.  S: — Chicago,  etc.,  R.  Co.  v. 
Myers,  80  Fed.  881,  25  CCA  486. 

Cal. — Campbell  v.  Los  Angeles  R. 
Co.,    186    Cal.    137,    67    P    60. 

Oa. — Central  of  Georgia  R.  Co.  v. 
McKlnney,  118  Oa.  535,  45  SE  430. 

111. — Harvey  v.  Chicago,  etc..  R. 
Co.,  221  111.  242.  77  NE  669  raff  116 
111.  A.  607,  128  111.  A.  442];  Ohio,  etc., 
R.  Co.  v.  Schlebe,  44  111.  460;  Ray- 
mond v.  Chicago,  etc,  R.  Co.,  126  111. 
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tomarily  done  by  others.'*  But  to  charge  a  passen- 
ger with  negligence  in  disobeying  such  a  warning, 
the  warning  must  be  timely,73  must  reasonably  come 
to  his  notice,74  and  he  must  have  reason  to  know 
that  it  is  intended  for  his  safety."  To  make  a 
warning  effectual,  however,  it  is  not  essential  that 
the  employees  in  charge  should  enforce  compliance 
with  it.™ 

[«,  1488]  6.  Acts  by  Permission  or  Direction  of 
Employees.77  Where  a  passenger  acts  in  conform- 
ity to  a  permission  or  direction  given  by  a  conductor 


A.  240.  To  same  effect  Barnes  v. 
Danville  St.  R..  etc.,  Co..  235  111.  566. 
85   NE  921.  126  AmSR   237. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Blsch.  120  Ind.  649.  22  NE  662: 
Louisville,  etc.,  R.  Co.  v.  Kelly,  92 
Ind.  371,  47  AmR  149. 

Iowa. — Blake  v.  Burlington,  etc.,  R. 
Co.,  78  Iowa  57,   42  NW  580. 

Mass. — Dodge  v.  Boston,  etc.,  S3. 
Co..  148  Mass.  207,  19  NE  373,  12 
AmSR  641,  2  LRA  83. 

Mich. — Nieboer  v.  Detroit  Electric 
R.   Co..   128  Mich.   486.   87   NW  626. 

Minn. — Rolette  v.  Great  Northern 
R.  Co..  91  Minn.  16.  97  NW  431.  1  Ann 
Cas   313. 

Mo. — Fulks    v.    St.    Louis,    etc.,    R. 
Co..  Ill   Mo.   316,   19   SW  818. 
.    N.    C. — Tlllett   v.    Lynchburg-,   etc, 
R.  Co.,  115  N.  C.  662.  20  SE  480. 

Or. — Davis  v.  Oregon,  etc.,  R.  Co., 
8  Or.  172. 

Pa. — Rager  v.  Pennsylvania  R.  Co., 
229  Pa.  335,  78  A  827;  Pennsylvania 
R.  Co.  v.  Aspell,  23  Pa.  147,  62  AmD 
323. 

Wash. — White  v.  Peninsular  R.  Co., 
20  Wash.  132,  54  P  999. 

W.  Va. — Fisher  v.  West  Virginia. 
etc.,  R.  Co.,  42  W.  Va.  188,  24  SE 
570.  33  LRA  69. 

Wis. — Jewell  v.  Chicago,  etc.,  R. 
Co..  64  Wis.  610,  12  NW  83,  41  AmR 
63. 

[a]     Thus,    a    person    who    disre- 

?ards  Warnings,-  and  proceeds  out  of 
he  regular  way  to  reach  a  station 
platform  for  the  purpose  of  taking  a 
train  there,  and  is  injured  while 
crossing  the  tracks  of  the  carrier  on 
the  right  of  way  beyond  the  public 
street,  is  not  entitled  to  recover. 
Raymond  v.  Chicago,  etc.,  R.  Co.,  126 
111.  A.  240. 

ib]  The  test  where  a  passenger 
nntarlly  Jumped  from  a  train 
over  the  protest  of  the  conductor,  is 
not  whether  the  conductor  protested, 
but  whether  plaintiff's  act  was  so 
negligent  as  to  prevent  a  recovery. 
Central  of  Georgia  R.  Co.  v.  McKln- 
ney.   118  Ga.    536,   45   SE  430. 

78.  Raymond  v.  Chicago,  etc.,  R. 
Co..  126  111.  A.  240. 

73.  Louisville,  etc.,  R.  Co.  v. 
Bean,  9  Ind.  A.  240,  36  NE  448. 

74.  Lynn  v.  Southern  Pac.  Co.,  103 
Cal.  7,  86  P  1018,  24  LRA  710;  Wal- 
ter v.  Chicago,  etc.,  R.  Co.,  39  Iowa 
33;  Wertheimer  v.  Interborough 
Rapid  Transit  Co..  62  Misc.  640,  102 
NYS  706;  Elliott  v.  Newport  St.  R. 
Co..  18  R.  I.  707,  28  A  338.  31  A  694. 
23  LRA  208. 

75.  West  Chicago  St.  R.  Co.  v. 
Johnson.  180  111.  285,  54  NE  334  [aft 
77  111.  A.  142];  Illinois  Cent.  R.  Co. 
v.  Sandusky,  14  KyL  767;  Detroit, 
etc.,  R.  Co.  v.  Curtis,  23  Wis.  152,  99 
AmD  141. 

[a]  Oocupying  oar  not  assigned*— 
A  passenger  has  the  right  to  occupy 
a  car  other  than  that  to  which-  he 
has  been  assigned,  or  in  which  he 
has  taken  a  berth,  and  he  is  not 
guilty  of  contributory  negligence  in 
so  doing.  Illinois  Cent  R.  Co.  v. 
Sandusky.  14  KyL  767. 

[bj  Bequest  to  stand  baek>— In 
an  action  oy  a  passenger  on  a  grip 
car  for  Injuries  caused  by  sudden 
flying  back  of  a  brake  lever,  his 
failure  to  obey  the  gripman's  request 
to  stand  back  was  not  negligence  per 
se,  where  the  car  was  crowded,  and 
he  was  not  informed  of  the  danger. 
West  Chicago  St.  R.  Co.  v.  Johnson, 


180  111.  285,  54  NE  834  [aff  77  111.  A. 
142]. 

76.  Aufdenberg  v.  St.  Louis,  etc., 
R.  Co.,  132  Mo.  665,  34  SW  485;  Sher- 
man v.  Hannibal,  etc.,  R.  Co.,  72  Mo. 
62,37  AmR  423. 

77.  Biding  on  platform  see  infra 

::  1613,  1514. 

78.  U.  S. — Ralph  v.  Chicago,  etc., 
R.  Co.,  216  Fed.  744,  132  CCA  654: 
Lehigh  Valley  R.  Co.  v.  Dupont.  128 
Fed.  840,  64  CCA  478;  Third  Ave.  R. 
Co.  v.  Barton,  107  Fed.  215,  46  CCA 
241,  52  LRA  471;  New  Orleans,  etc 
R.  Co.  v.  Thomas,  60  Fed.  379,  9  CCA 
29.  ' 

Ala. — Highland  Ave.,  etc.,  R.  Co.  v. 
Winn.  93  Ala.  306,  9  S  609. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Baker,  67  Ark.  531,  55  SW  941. 

111. — Chicago,  etc.,  R.  Co.  v.  Win- 
ters, 175  111.  293,  51  NE  901  [aff  66 
111.  A.  436];  Chicago,  etc..  R.  Co.  v. 
Rayburn.  153  111.  290,  38  NE  668: 
Hannibal,  etc,  R.  Co.  v.  Martin.  Ill 
111.  219;  Chicago,  etc.,  R.  Co.  v.  Koeh- 
ler.  47  111.  A.  147. 

Ind. — Terre  Haute,  etc.,  R.  Co.  v. 
Sheeks,  156  Ind.  74,  66  NE  434;  Illi- 
nois Cent.  R.  Co.  v.  Cheek,  162  Ind. 
663.  53  NE  641;  Louisville,  etc.,  R. 
Co.  v.  Bisch.  120  Ind.  649,  22  NE  662; 
Louisville,  etc,  R.  Co.  v.  Wood,  113 
Ind.  544.  14  NE  672,  16  NE  197; 
Louisville,  etc..  R.  Co.  v.  Kelly,  02 
Ind.  371,  47  AmR  149;  Terre  Haute 
Tract.,  etc.,  Co.  v.  Payne,  45  Ind.  A. 
132,   89   NE   413. 

Iowa. — Dieckman  v.  Chicago,  etc., 
R.  Co.,  145  Iowa  250,  121  NW  676, 
139  AmSR  420,  31  LRANS  338;  Dieck- 
man v.  Chicago,  etc.,  R.  Co.,  105  NW 
626. 

Kan. — Leslie  v.  Atchison,  etc,  R. 
Co.,  82  Kan.  162,  107  P  765.  27  LRA 
NS  646;  Walker  v.  Green,  60  Kan. 
289,    66   P  477. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Smith,  13  KyL  974. 

La.— Hanson  v.  Mansfield  R.,  etc 
Co.,  38  La.  Ann.  Ill,  58  AmR  162. 

Mass. — Roberts  v.  New  York,  etc., 
R.  Co..  175  Mass.  296,  56  NE  559. 

Mich. — Clinton  v.  Root,  58  Mich. 
182,  24  NW  667/  55  AmR  671. 

Minn. — Olson  v.  St  Paul,  etc.,  R. 
Co.,  45  Minn.  536,  48  NW  446,  22  Am 
SR  749. 

Mo. — Austin  v.  St.  Louis,  etc..  R. 
Co..   149  Mo.   A.    397,   130  SW  385. 

Nebr. — Boesen  v.  Omaha  St.  R.  Co., 
79  Nebr.  381,  112,NW  614. 

N.  Y. — Lent  v.  New  York  Cent., 
etc.,  R.  Co..  120  N.  Y.  467,  24  NE  653; 
O'Brien  v.  Brooklyn  Heights  R.  Co., 
109  App.  Div.  833,  96  NYS  867;  De 
Rozas  v.  Metropolitan  St.  R.  Co..  IS 
App.  Div.  296.  43  NYS  27;  Carroll  v. 
New  York,  etc.;  R.  Co.,  8  N.  Y.  Super. 
571. 

N.  C. — Owens  v.  Atlantic  Coast 
Line  R.  Co..  162  N.  C.  439,  67  SE  993. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Krouse,  30  Oh.   St.  222. 

Or. — Gray  v.  Columbia  Cent.  R.  Co., 
49  Or.  18.  88  P  297. 

Pa. — Hartslg  v.  Lehigh  Valley  R. 
Co.,  154  Pa.  364.  26  A  310:  O'Donnell 
v.  Allegheny  Valley  R.  Co.,  69  Pa. 
239,  98  AmD  836;  Pennsylvania  R. 
Co.  v.  McCloskey,  23  Pa.  626;  Han- 
over Junction,  etc.,  R.  Co.  v.  An- 
thony, 3  Walk.  210. 

S.  C. — Cooper  v.  Georgia,  etc..  R. 
Co..  56  S.  C.  91.  H  SE  16. 

Tenn. — Washburn  v.  Nashville, 
etc..  R.  Co..  3  Head  638.  76  AmD  784. 

Tex. — Gibson   v.  St-  Louis,  etc.,  R. 


or  other  agent  of  the  carrier,  acting  within  the  scope 
of  his  employment,  and  such  conduct  on  his  part  will 
not  expose  him  to  a  known  or  apparent  danger 
which  a  prudent  man  would  not  incur,  he  will  not  be 
guilty  of  contributory  negligence,  although  his  con- 
duct may  result  in  bringing  injury  on  him.78  Mis- 
directions by  persons  in  charge  of  a  train  as  to  the 
proper  place  for  passengers  to  get  off  will  render 
the  carrier  liable  to  one  who,  acting  in  reasonable 
reliance  on  the  directions  given,  is  injured.79 
Getting  on  or  off  moving  train.    An  illustration 

Co.,  CCIv.  A)  136  SW  1121;  St.  Louis. 
etc..  R.  Co.  v.  Dysart,  62  Tex.  Civ.  A 
7,  130  SW  1047;  Beaumont  Tract.  Co. 
v.  Happ,  57  Tex.  Civ.  A.  427.  122  SW 
610;  Texas,  etc.,  R.  Co.  v.  Kelly.  <Civ. 
A.)  47  SW  809;  International,  etc.  R. 
Co.  v.  Armstrong,  4  Tex.  Civ.  A.  146. 
23  SW  239. 

Wash. — Irish  v.  Northern  Pac  R. 
Co.,  4  Wash.  48,  29  P  845.  31  AmSR 
899. 

W.  Va. — Klllmyer  v.  ■Wheeling 
Tract  Co.,  72  W.  Va.  148.  77  SE  908. 
48  LRANS  683,  AnnCasl915C    1220. 

Wis. — Leasum  v.  Green  Bay.  etc 
R.  Co..  138  Wis.  593,  120  NW  510; 
Pool  v.  Chicago,  etc.,  R.  Co.,  53  Wis. 
657,  11  NW  15;  Chamberlain  v.  Mil- 
waukee, etc.,  R.  Co.,  11  Wis.  238. 

[a]    Illustrations. — (l)   A   passen- 

?:er  cannot  be  charged  with  contrlbu- 
ory  negligence  on  account  of  taking 
a  place  on  a  crowded  street  car  des- 
ignated by  the  conductor  of  the  car. 
Boesen  v.  Omaha  St  R.  Co.,  79  Nebr. 
381,  112  NW  614.  (2)  Likewise, 
where  a  street  car  from  which  the 
Intestate  was  thrown,  although  an 
open  one,  was  provided  for  the  ac- 
commodation of  passengers,  and  by 
Its  arrangement  passengers  were  in- 
vited to  sit  on  a  rear  seat  facing  the 
rear   of-  the   car.    Intestate    was    not 


guilty  of  negligence  In  seating  him- 
self In  such  a  seat  Spooner  v.  Old 
Colony  St.  R.  Co..  190  Mass.  182.  76 
NE  660.  (3)  Where  a  passenrer, 
transferred  from  one  car  to  another, 
because  of  an  obstruction,  follows 
the  course  suggested  by  employees 
and  without  fault  la  injured,  the  In- 
Jury  is  not  chargeable  to  his  negli- 
Sence,  unless  the  danger  is  obvioua 
:illmyer  v.  Wheeling  Tract  Co..  72 
W.  Va.  148.  77  SE  ?08,  48  LRANS 
683,  AnnCasl915C  1220.  (4)  Where 
the  company's  agent  requested  dece- 
dent and  other  passengers  to  'cross 
the  tracks  to  the  platform  so  as  to 
take  the  train,  his  invitation  was  an 
Implied  assurance,  on  which  decedent 
could  rely,  that  he  could  cross  the 
tracks  safely,  and  he  would  not  be 
negligent  unless  the  danger  from"  the 
trains  approach  was  so  imminent 
that,  as  an  ordinarily  prudent  per- 
son, he  should  have  known  the  peril 
in  crossing.  Dieckman  v.  Chicago, 
etc.,  R.  Co..  145  Iowa  250.  121  NW 
676,  139  AmSR  420,  31  LRANS  338; 
Dieckman  v.  Chicago,  etc.,  R.  Co.. 
(Iowa)   105  NW  526. 

79.  Ind. — Cincinnati,  etc..  R.  Co. 
v.  Carper,  112  Ind.  26.  13  NE  122,  14 
NE  362,  2  AmSR  144:  Louisville,  etc. 
R.  Co.  v.  Holsapple,  12  Ind.  A.  301.  38 
NE  1107. 

Iowa. — McGovern  v.  Inter  Urban 
R.  Co.,  136  Iowa  13,  111  NW  412,  126 
AmSR  216,  18  LRANS  476. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Smith.  13  KyL  974. 

Md. — Topp  v.  United  R.,  etc,  Co., 
99  Md.  630,  69  A  52.  1  AnnCas  912: 
United  R.,  etc.,  Co.  v.  Woodbridge.  97 
Md.  629.  65  A  444. 

Mich. — Mensing  v.  Michigan  Cent. 
R.  Co.,  117  Mich.  606.  7«   NW  98. 

Mo. — Griffith  v.  Missouri  Pac  R 
Co.,  98  Mo.  168.  11  SW  659:  Senf  v. 
St.  Louis,  etc.,  R.  Co.,  112  Mo.  A  74. 
86  SW  887. 

N.  C. — Hlnshaw  v.  Raleigh,  etc 
R.  Co.,  118  N.  C.  1047.  24  SE  426. 

Tenn. — East  Tennessee,  etc  R 
Co.  v.  Conner,  16  Lea  254. 

Va. — Chesapeake,  etc  R.  Co.  v. 
Harris,  103  Va.  625,  49  SE  997. 


For  later  oases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  this  principle  is  furnished  by  eases  with  refer- 
ence to  injuries  received  by  a  passenger  who  at- 
tempts to  get  on  board  of,  or  alight  from,  a  train 
while  moving.  Such  an  act  is  generally  regarded 
as  contrary  to  reasonable  prudence;80  but,  if  it  is 
done  in  response  to  the  invitation  or  direction  of 
the  person  in  charge  of  the  train,  the  passenger  may 
thereby  be  exonerated  from  fault.*1  But  this  is  not 
true  if  the  act  is  manifestly,  to  the  judgment  of  a 
reasonable  person,  imprudent,  or  contrary  to  the 
authority  of  the  employee  who  gives  the  direction.82 
The  mere  advice  or  counsel  of  those  in  charge  of 


the  train  as  to  getting  on  or  off  while  the  train  is 
in  motion  will  not  be  enough  to  excuse  the  passen- 
ger in  doing  a  negligent  or  wrongful  act.83 

[$  1489]  7.  Proximate  Cause.84  The  negligence 
of  the  passenger  must  have  some  proximate  connec- 
tion with  the  injury  suffered,  or  it  will  not  defeat 
his  recovery.  Thus  his  riding  in  an  unsafe  place, 
or  violating  some  rule  or  direction  of  the  carrier 
intended  to  secure  his  safety,  or  being  otherwise 
negligent,  will  not  defeat  his  recovery  unless  the 
injury  suffered  is  the  proximate  result  of  such  con- 
duct on  his  part.8*    If  the  injured  passenger  and 


Wash. — Henry  v.  Grant  St.  Electric 
R.  Co.,  24  Wash.  246.  64  P  137. 

[a]  TT"*fl  assurance  of  safety. 
— A  passenger  on  an  lnterurban  car 
which  Is  stopped  for  him  to  alight  at 
a  highway  crossing  may  reasonably 
assume  that  the  car  has  been  stopped 
in  a  portion  of  the  highway  where  he 
is  invited  to  alight,  unless  warned  of 
danger,    and    he    is    not    conclusively 

\  negligent  In  accepting  the  Invitation 
to  alight  at  a  place  which  is  in  fact 
unsafe.  McGovern  v.  Inter  Urban  R. 
Co..  136  Iowa  13.  Ill  NW  412,  125 
AmSR  216.  13  LRANS  476. 

[b]  Alighting  on  dark  night.— 
'Where  passengers  were  alighting  on 
a  dark  night  from  a  train  indiscrim- 
inately on  both  sides,  with  the 
knowledge  and  assistance  of  the 
trainmen,  and  plaintiff,  without 
knowledge  as  to  the  existence  of  the 
platform,  fell  Into  a  ditch  after 
alighting,  he  was  not  guilty  of  con- 
tributory negligence,  because,  the 
company  having  provided  a  suitable 

Slatform  for  the  purpose,  it  was  his 
uty  to  use  it.  Chesapeake,  etc.,  R. 
Co.  v.  Harris,  103  Va.  636,  49  SE  997. 
tc]  Alighting  la  Strang*  locality. 
—A  passenger  who  Is  invited  by  the 
carrier  to  alight  from  a  car  In  a  lo- 
'cality  where  ne  is  a  stranger  has  a 
right  to  presume  that  the  place 
where  he  is  asked  to  alight  is  rea- 
sonably Safe.  Menslng  v.  Michigan 
Cent  R.  Co.,  117  Mich.  606,  76  NW 
98. 

80.  See  Infra  (g  1496,  1601-1506. 

81.  U.  S—  Eddy  v.  Wallace,  49 
Fed.  801.  1  CCA  435  [dism  app  163  U. 
S.    685.  16  SCt  1200,  41  L.  ed.  312]. 

Ala. — Montgomery,  etc.,  R  Co.  v. 
Stewart,  91  Ala.  421,  8  S  708. 

D.  C. — Jones  v.  Baltimore,  etc.,  R 
Co.,  21  D.  C.  346. 

Ga. — Southwestern  R  Co.  v.  Sin- 
gleton. 66  Ga.  252.  67  Ga.  306. 

111. — Chicago,  eta,  R.  Co.  v.  Gore, 
202  111.  188.  66  NE  1063,  95  AmSR 
224    [an*  96  111.  A  563]. 

Ind. — Pittsburgh,  etc.,  R  Co.  v. 
Gray,   59  NE  1000.  » 

Mich. — McCaslln  v.  Lake  Shore, 
etc.,  R.  Co.,  93  Mich.  553,  53  NW  721. 

Miss. — Davis  v.  Louisville,  etc.,  R 
Co..  69  Miss.  136,  10  S  450. 

Mo. — Fults  v.  Metropolitan  St.  R. 
Co.,  164  Mo.  A.  101,  148  SW  210;  Mur- 
phy v.  St.  Louis,  etc.,  R  Co.,  43  Mo. 
A  342. 

N.  Y. — Dtstler  v.  Long  Island  R 
Co..  151  N.  Y.  424,  45  NE  937,  85  LRA 
762  [rev  78  Hun  252,  28  NYS  8651: 
Solomon  v.  Manhattan  R  Co.,  103  N. 
Y.  437.  9  NE  430;  Bucher  v.  New 
York  Cent.,  etc.,  R.  Co.,  98  N.  Y.  128: 
Filer  v.  New  York  Cent.  R.  Co.,  68 
N.  Y.  124;  Geiler  v.  Manhattan  R. 
Co..   11   Misc.   413.   32  NYS   254. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  165  N.  C.  79,  70  SE  1080; 
Watkins  v.  Raleigh,  etc,  Air  Line  R. 
Co..   66  N.  C.   494.  8  AmR  508. 

S.  D. — Larson  v.  Chicago,  etc..  R. 
Co..  31  S.  D.  512,  514,  141  NW  353 
[clt  Cyc]. 

Tex. — International,  etc.,  R.  Co.  v. 
Smith,  14  SW  642;  Kansas,  etc.,  R. 
Co.  v.  Dorough.  72  Tex.  108,  10  SW 
711;  Feagin  v.  Gulf.  etc..  R.  Co..  46 
Tex.  Civ.  A.  251.  100  SW  346;  Texas, 
etc.,  R  Co.  v.  Elliott,  26  Tex.  Civ.  A. 
106,  61  SW  726;  Missouri,  etc.,  R. 
Co.  v.  Meyers,  (Civ.  A.)  35  SW  421; 
Ft.  Worth,  etc.,  R.  Co.  v.  Vlney,  (Civ. 
A.)  SO  SW  252;  Gulf,  etc..  R.  Co.  v. 
Brown,  4  Tex.  Civ.  A.  435.  23  SW 
618;  Texas,  etc.,  R.  Co.   v.  Bingham, 
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2  Tex.  Civ.   A.   278,  21   SW  569. 

See  also  Infra  5    1604. 

"The  general  rule  of  law  seems  to 
be  that  the  getting  on  a  moving 
train  by  a  passenger  Is  generally  re- 
garded as  contrary  to  reasonable 
prudence;  but,  if  it  Is  done  in  re- 
sponse to  the  invitation  or  direction 
or  a  person  In  charge  of  the  train, 
the  passenger  Is  said  to  be  exoner- 
ated from  fault,  where  the  apparent 
danger  is  slight,  and  the  real  or  ac- 
tual danger  Is  not  readily  discover- 
able by  the  passenger;  on  the  theory 
that  where  danger  is  obvious,  but 
slight,  the  passenger  has  the  right 
to  rely  on  the  judgment  of  the  con- 
ductor, whose  duty  and  experience  In 
regard  to  such  matters  may  be  pre- 
sumed to  justify  an  act  which  would 
otherwise  constitute  negligence.  6 
Cyc.  638,  639,  and  cases  cited.  But 
this  Is  not  the  rule  where  the  real 
danger  Is  readily  and  manifestly  ap- 
parent to  the  judgment  of  a  reason- 
ably prudent  person,  and  is  of  such  a 
character  as  that  no  ordinarily  pru- 
dent person  would  undertake  the 
hazard,  notwithstanding  the  invita- 
tion or  direction  of  the  conductor.  6 
Cyc  340."  Larson  v.  Chicago,  etc.,  R. 
Co.,  31  S.  D.  512,  518.  141  NW  353.    • 

[a]  Thus,  one  who,  at  the  con- 
ductor's bidding,  attempts  to  board  a 
train  moving  from  two  to  three 
miles  an  hour,  past  an  unobstructed 
platform,  at  a  station  where  trains 
do  not  stop,  1b  not  negligent  per  se. 
Dlstler  v.  Long  Island  R.  Co.,  151  N. 
Y.  424.  46  NE  937.  35  LRA  762  [rev 
78  Hun  262.  28  NYS  865]. 

fb]  In  Iowa,  while  under  Code 
{  4811,  It  is  a  crime  for  one  not  em- 
ployed on  a  train,  etc.,  to  get  on  or 
off  a  moving  railroad  car  without  the 
consent  of  the  person  in  charge 
thereof,  such  act  is  not  conclusively 
negligent  if  done  with  the  consent  or 
assistance  of  an  employee  authorized 
to  act  with  reference  to  the  trans- 
portation of  the  passenger  on  the 
car.  Gannon  v.  Chicago,  etc.,  R.  Co.. 
141  Iowa  37.  117  NW  966.  23  LRANS 
1061. 

82.  Ala. — South,  etc.,  Alabama  R. 
Co.  v.  Schaufler,  75  Ala.  136. 

Ark. — St.  Louis,  etc.,  R  Co.  v. 
Rosenberry.  46  Ark.  256. 

Ga. — Southern  Tt.  Co.  v.  Bandy.  120 
Ga.  463.  47  SE  923.  102  AmSR  112. 

111.— Chicago,  etc.,  R  Co.  v.  Koeh- 
ler.  47  111.  A.  147. 

Ky.— Chesapeake,  etc.,  R.  Co.  v. 
Gregston,  12  Kyi,  604;  Louisville, 
etc..  R.  Co.  v.  Coppage,  7  KyL  530. 

Md. — Dietrich  v.  Baltimore,  etc..  R. 
Co.,   58   Md.   347. 

Mass. — Hickey  v.  Boston,  etc.,  R. 
Co..   14  Allen  429. 

Miss. — Davis  v.  Louisville,  etc.,  R. 
Co.,  69  Miss.   136,   10  S  460. 

N.  J. — New  York,  etc.,  R.  Co.  v. 
Ball,  53  N.  J.  L.  2S3,  21  A  1052 

N.  Y. — Hunter  v.  Cooperstown, 
etc.,  R.  Co..  112  N.  Y.  371.  19  NE  820. 
8  AmSR  752.  2  LRA  832,  126  N.  Y. 
18,  26  NE  958,  12  LRA  429;  Myers  v. 
New  York  Cent.,  etc.,  R  Co.,  88  Hun 
619  mem,  34  NYS  807;  Glnnort  v.  New 
York,  etc.,  R.  Co.,  26  N.  Y.  Super.  25. 

S.  D. — Larson  v.  Chicago,  etc.,  R. 
Co..  31  S.  D.  512,  514.  141  NW  353  [clt 
Cyc]. 

Tex. — Kansas,  etc..  R.  Co.  v.  Do- 
roufrh,  72  Tex.  108,  10  SW  711. 

W.  Va. — Farley  v.  Norfolk,  etc.,  R. 
Co..  67  W.  Va.  1111. 

Ont. — Curry  v.  Canadian  Pac.  R. 
Co.,  17  Ont.  66. 


[a]  The  direction  of  a  parson  not 
an  employs*  of  tas  carrier  furnishes 
no  excuse  to  the  passenger.  Flier  v. 
New    York    Cent.    R.    Co.,    69    N.    Y. 

351. 

[b]  Directions  by  a  station  agent 
to  a  passenger  to  board  a  moving 
train  are  not  within  the  scope  of  his 
authority,  and  hence  do  not  justify 
the  passenger  in  making  the  attempt. 
Chicago,  etc.,  R.  Co.  v.  Koehler,  47 
111.   A    147. 

[c]  Boarding;  In  proximity  to  ob- 
struction.— A  passenger  who,  when 
in  a  safe  position  and  under  no  stress 
of  circumstances,  attempts  to  get  on 
a  train  while  In  such  proximity  to  a 
known  and  permanent  obstruction  as 
will  render  the  consequences  of  a 
misstep  possibly,  If  not  certainly, 
serious,  although  the  train  is  moving 
slowly,  and  although  the  act  is  in- 
duced by  the  invitation,  request,  or 
command  of  the  conductor.  Is  alone 
responsible  for  any  injury  which  re- 
sults to  him,  and  cannot  maintain  an 
action  against  the  carrier  for  negli- 

Sence.  Schmidt  v.  North  Jersey  St. 
L.  Co.,  66  N.  J.  L.  424.  49  A  438; 
Hunter  v.  Cooperstown,  etc.,  R.  Co., 
126  N.  Y.  18,  26  NE  958.  12  LRA  429. 

83.  Vlmont  v.  Chicago,  etc.  R. 
Co.,  71  Iowa  58,  32  NW  100;  Llndsey 
v.  Chicago,  etc.,  R  Co.,  64  Iowa  407, 
20  NW  737-  McDonald  v.  Boston,  etc.,  - 
R  Co.,  87  Me.  466,  32  A  1010;  Bard- 
well  v.  Mobile,  etc.,  R.  Co.,  63  Miss. 
574.  56  AmR  842. 

84.  Carrier's  negllg-enoe  as  proxi- 
mate cause  see  supra  5   1392. 

85.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Stewart.  228  U.  S.  357.  33  SCt  548, 
67  L.  ed.  876  [aft  183  Fed.  575,  105 
CCA  646];  Texas,  etc.,  R.  Co.  v. 
Reeder,  170  U.  S.  630.  18  SCt  705,  48 
L.  ed.  1134  [aff  76  Fed.  550,  22  CCA 
314]:  Chicago,  etc.,  R.  Co.  v.  Lowell, 
151  U.  S.  209.  14  SCt  281,  38  L.  cd. 
131;  Kaiser  v.  Northern  Pac.  R.  Co., 
203  Fed.  933.  122  CCA  235;  Butts  v. 
Cleveland,  etc.,  R.  Co.,  110  Fed.  329, 
49  CCA  69-  Trumbull  v.  Erickson,  97 
Fed.  891,  38  CCA  536:  Kansas,  etc., 
R.  Co.  v.  White,  67  Fed.  481,  14  CCA 
482;  Pennsylvania  R.  Co.  v.  Reed,  50 
Fed.  694.  9  CCA  219  [aff  56  Fed.  184]. 

Ala. — Southern  R.  Co.  v.  Hayes,  69 
S  641;  Birmingham  R.,  etc..  Co.  v. 
Bynum.  139  Ala.  389,  36  S  736;  Selma 
St.,  etc.,  R.  Co.  v.  Owen.  132  Ala. 
420.  31  S  698;  Birmingham  R..  etc., 
Co.  v.  James.  121  Ala.  120.  25  S  847; 
Watkins  v.  Birmingham  R.,  etc.,  Co., 
120  Ala.  147,  24  S  392,  43  LRA  297; 
Gadsden,  etc.,  R.  Co.  v.  Causler,  97 
Ala.   235,    12   S    439. 

Ark.— Midland  Valley  R.  Co.  v. 
Hamilton.  84   Ark.  81,   104   SW  540. 

Cal. — McQuilken  v.  Central  Pac.  R. 
Co..  64  Cal.  463.  2  P  46. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  v.  Allen,  55  Colo.  391.  135  P  790' 
(need  not  be  the  sole  cause);  San- 
derson v.  Frazler,  8  Colo.  79,  5  P  632, 
64   AmR  544. 

Ga, — Simmons  v.  Seaboard  Alr-Llne 
R.  Cn.,  120  Ga.  225,  47  SE  570.  1  Ann 
Cas  777  and  note. 

111.— Hickey  v.  Chicago  rttv  R.  Co., 
148  111.  A.  197:  Chicago  Cltv  R.  Co.  v. 
Donnellv.  136  111.  A.  204  raff  235  111. 
•15.  85  NE  2331:  Pennsylvania  Co.  v. 
McCaffrey.  68  111.  A.  635  [aff  173  111. 
169.  50  NE  713]. 

Ind. — Lafayette,  etc.,  R.  Co.  v. 
Sims.  27  Ind.  59;  Lawrencebureh. 
etc..  R.  Co.  v.  Montgomery,  7  Ind. 
474:  Louisville,  etc..  Tract.  Co.  v. 
Worrell.    44    Ind.    A.    480,    86    NE   78; 
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the  carrier  are  equally  negligent,  or  in  other  words  |  if  their  negligence  eoncnrs  in  causing  the  injury, 


Pittsburgh,  etc.,  R.  Co.'v.  Gray,  (A.) 
59  NE  1000. 

Iowa. — Bloom  v.  Sioux  City  Tract. 
Co.,  122  NW  881;  Root  v.  Dos  Moines 
R.  Co.,   122   Iowa  469,   98  NW  291. 

Kan. — Root  v.  Topeka  R.  Co..  96 
Kan.  694,  163  P  660;  Burton  v.  Wlchr 
ita  R„  etc.,  Co.,  89  Kan.  611,  1*2  P 
183;  Chicago,  etc..  R.  Co.  v.  Fergu- 
son, 74  Kan.  253.  86  P  471;  Atchison, 
etc.,  R.  Co.  v.  Hughes,  66  Kan.  491, 
40  P  919;  Sawyer  v.  Sauer,  10  Kan. 
466. 

Ky. — Padueah  St.  R.  Co.  v.  Walsh, 

68  SW  431,  22  KyL  532:  Kentucky 
Cent.  R.  Co.  v.  Thomas,  79  Ky.  160, 
2  KyL  114,  42  AmR  208 i  Kentucky 
Cent.  R.  Co.  v.  Thomas,  6  KyL,  699, 
13  Ky.  Op.  269. 

La. — Hanson   v.   Mansfield  R,   etc, 
Co.,  38  La.  Ann.  Ill,  58  AmR  162. 
Me. — Keith  v.  Pinkham,  43  Me.  501, 

69  AraD  80. 

Md. — Central  R.  Co.  v.  Smith,  74 
Md.   212,  21   A  706. 

Mass. — Black  v.'  New  York,  etc, 
R  Co.,  193  Mass.  448,  79  NE  797,  7 
LRANS  148,  9  AnnCas  486;  Dewlre 
v.  Boston,  etc.,  R.  Co.,  148  Mass.  843, 
19  NB  623,   2  LRA  166. 

Mich. — Whitmore  v.  Detroit  United 
R.  Co.,  186  Mich.  46,  151  NW  661; 
Noble  v.  St.  Joseph,  etc.,  R.  Co.,  98 
Mich.  249,  57  NW  126;  Wood  v.  Lake 
Shore,  etc.,  R  Co.,  49  Mich.  370,  13 
NW  779.  _ 

Minn. — Jones  v.  Chicago,  etc.,  R. 
Co..  43  Minn.  279,  46  NW  444;  Jaco- 
bus v.  St.  Paul,  etc.,  R.  Co.,  20  Minn. 
125,  18  AmR  360. 

Miss. — Reed  v.  Yazoo,  etc.,  R.  Co., 
•4  Miss.  639,  47  S  670;  Illinois  Cent. 
R.  Co.  v.  Trail,  25  S  863. 

Mo. — Luckel  v.  Century  Bldg.  Co., 
177  Mo.  608,  76  SW  10S6  (elevator 
cars);  Morrissey  v.  Wiggins  Ferry 
Co.,  47  Mo.  621;  Eikenberry  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  442,  80 
SW  360;  Nissen  v.  Missouri  R.  Co., 
19   Mo.   A.   662. 

Nebr. — Fremont,  e.tc,  R  Co.  v. 
Root,  49  Nebr.  900,  69  NW  397: 
Omaha,  etc.,  R.  Co.  v.  Chollette,  41 
Nebr.  578,  59  NW  921. 

N.  J.— Central  R  Co.  v.  Van  Horn, 
38  N.  J.  L.  133. 

N.  Y. — Dlstler  v.  Long  Island  R. 
Co.,  161  N.  Y.  424,  46  NET>87,  35  LRA 
762;  Jewell  v.  New  York  Cent.,  etc.,  R. 
Co.,  27  App.  Div.  500,  50  NYS  848; 
Piatt  v.  Forty-Second  St.,  etc.,  Ferry 
R  Co.,  2  Hun  124,  4  ■  Thomps.  &  C. 
406;  Hart  v.  Metropolitan  St.  R.  Co., 
34  Misc.  621,  69  NYS  906. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R  Co.,  158  N.  C.  621.  74  SB  593. 

Oh.— Vail  v.  Cincinnati  Inclined- 
Plane  R.  Co.,  13  Oh.  Clr.  Ct.  494,  7 
Oh.  Cir.  Dec.  28;  Holmes  v.  Ashta- 
bula Rapid  Transit  Co.,  10  Oh.  Cir. 
Dec.   638. 

Okl. — Blevlns  v.  Atchison,  etc.,  R. 
Co.,  3  Okl.  612.  41  P  92. 

Or. — Davis  v.  Oregon,  etc,  R  Co., 
8  Or.  172. 

Pa. — Boulfrols  v.  United  Tract.  Co., 
210  Pa.  263,  59  A  1007,  105  AmSR 
809.  2  AnnCas  938;  Sharrer  y.  Pax- 
son,  171  Pa.  26.  83  A  120;  Thirteenth, 
etc.,  St.  Pass.  R.  Co.  v.  Boudrou,  92 
Pa.  476,  37  AmR  707;  Lackawanna, 
etc.,  R.  Co.  v.  Chenewith,  52  Pa.  382, 
91  AmD  168;  Pennsylvania  R.  Co.  v. 
McCloskey.  23  Pa.  626;  Artherholt  v. 
Erie  Electric  Motor  Co..   27  Pa.   Su- 

Ser.  141;  Conroy  v.  Pennsylvania  R. 
o.,  1  Pittsb.  440. 

R.  I. — Garvey  v.  Rhode  Island  Co., 
26  R.  I.  80.  68  A  456. 

S.  C— Whitworth  v.  Columbia,  etc., 
R.  Co.,  101  S.  C.  213,  85  SE  402;  Wat- 
kins  v.  South  Carolina  Western  R 
Co..  100  S.  C.  458.  85  SE  377;  Doo- 
llttle  v.  Southern  R.  Co..  62  S.  C.  130. 
40  SB  133;  Cooper  v.  Georgia,  etc..  R. 
Co..  61  S.  C.  345.  89  SE  643;  Martin 
v.  Southern  R.  Co..  51  S.  C.  150,  28 
SE  363. 

Tex. — Denlson,  etc.,  R.  Co.  v.  Car- 
ter. 98  Tex.  196.  82  SW  782.  107  Am 
SR  626  [rev  (Civ.  A.)  79  SW  820]; 
Townsend    v.    Houston    Electric    Co., 


(Civ.  A.)  164  SW  629;  Hertsberg  v. 
San  Antonio  Tract.  Co.,  66  Tex.  CiV. 
A.  437.  120  SW  572;  Cltisens'  R.  Co, 
v.  Grlffln,  49  Tex.  Civ.  A.  569,  109  SW 
999;  San  Antonio,  etc..  R.  Co.  v.  Trlgo, 
49  Tex.  Civ.  A.  523,  108  SW  1193;  St. 
Louis  Southwestern  R.  Co.  v.  Parks, 
40  Tex.  Civ.  A.  480.  90  SW  843;  San 
Antonio,  etc.,  R.  Co.  v.  Jackson,  38 
Tex.  Civ.  A.  201.  85  SW  445;  St. 
Louis,  etc.,  R.  Co.  v.  Smith,  34  Tex. 
Civ.  A.  612.  79  SW  340;  Chicago,  etc.. 
R.  Co.  v.  Armes,  32  Tex.  Civ.  A.  32, 
74  SW  77;  Missouri,  etc..  R.  Co.  v. 
Martin,   (Civ.  A.)  44  SW  703. 

Utah. — Woods  v.  Southern  Pac. 
Co.,  9  Utah  146.  33  P  628. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Paris,  111  Va.  41,  68  SB  398,  28 
LRANS  773. 

W.  Va.— Fisher  v.  West  Virginia, 
etc..  R.  Co..  42  W.  Va.  183,  24  SE  670, 
S3  LRA  69;  Carrioo  v.  West  Virginia 
Cent.,  etc.,  R.  Co.,  88  W.  Va.  86,  19 
SB  571.   24   LRA  50. 

Ont. — Wells  v.  Port  Arthur,  10 
OntWR  1098;  Watklns  v.  Toronto  R. 
Co.,  9  OntWR  702. 

[a]  Xldlagon  steps  or  platform 
of  ear.— (1)  where  a  passenger  has 
left  a  train  and  Is  standing  on  the 
ground  and  the  train  is  backed 
against  him,  thereby  causing  the  in- 
Jury  complained  of,  and  it  appears 
that  he  had  been  on  the  car  platform 
in  violation  of  the  rule,  there  Is  no 
such  causal  connection  between  the 
violation  of  the  rule  and  the  In- 
jury inflicted  as  will  preclude  him 
from  recovering  for  such  injury. 
Gadsden,  etc.,  R.  Co.  v.  Causler,  97 
Ala.  236.  12  S  439.  (2)  A  passen- 
ger's negligence  In  going  to  the 
platform  of  a  car  while  it  is  still 
moving  does  not  affect  his  right  to 
recover    for    an    injury    suffered    in 

Sroperly  alighting  after  the  train 
as  stopped.  Wood  v.  Lake  Shore, 
etc.,  R.  Co.,  49  Mich.  370,  18  NW  779. 
(3)  The  negligence  of  a  passenger  In 
riding  on  the  platform  of  a  street 
car  is  not  the  proximate  cause  of 
an  Injury  resulting  from  the  car 
being  derailed  by  the  negligence  of 
the  employees  In  charge,  and  running 
across  the  street  against  the  curb- 
stone. Vail  v.  Cincinnati  Inclined- 
Plane  R.  Co..  13  Oh.  Cir.  Ct.  494.  7 
Oh.  Clr.  Dec.  28.  (4)  Although  a  pas- 
senger may  be  negligent  in  standing 
on  the  running  board  of  a'  oar,  if  the 
grlpman,  knowing  of  his  dangerous 
position,  and  that  there  is  danger  of 
his  striking  a  wagon  which  the  car 
Is  about  to  pass,  takes  no  precau- 
tions for  his  safety,  and  he  is  in- 
jured, the  proximate  cause  of  the 
Injury  is  the  negligence  of  the  car- 
rier. Vessels  v.  Metropolitan  St.  R. 
Co.,  129  Mo.  A  708,  108  SW  678.  (5) 
Where  a  passenger,  while  standing 
on  the  bottom  step  of  a  passenger 
coach  and  swinging  out  beyond  the 
line  of  cars  and  looking  backward,  Is 
struck  by  a  car  on  a  sidetrack,  the 
proximate  cause  of  ^the  injury  is  his 
own  contributory  negligence.  Tal- 
bert  v.1  Charleston,  etc.,  R.  Co.,  97 
S.  C.  465.  81  SE  182.  (6)  A  railroad 
passenger  forced  to  ride  on  a  plat- 
form by  the  crowded  condition  of  a 
car  was  injured  by  a  sudden  lurch 
of  the  train,  which  might  have  hap- 
pened had  she  been  standing  inside 
the  car.  It  was  held  that  her  stand- 
ing on  the  platform  was  not  the 
proximate  cause  of  the  Injury. 
Southern  R  Co.  v.  Hayes,  (Ala.)  69 
S  641. 

[b]  Bearding  moving  train  or  oar. 
— (1)  Attempting  to  board  a  moving 
train  is  not,  as  a  matter  of  law,  the 
proximate  cause  of  a  passenger's  in- 
Jury,  where  the  train  gives  a  sud- 
den jerk  after  he  has  one  foot  on 
the  car  platform  and  the  other  on 
the  step  below,  and  he  is  thrown  off. 
Dlstler  v.  Long  Island  R.  Co.,  151 
N.  Y.  424,  45  NE  937,  35  LRA  762. 
(2)  Where  the  Injury  to  such  a  pas- 
senger is  not  caused  by  any  of  the 


ordinary  dangers  Incident  to  board- 
ing a  moving  train,  but  is  caused  by  a 
trunk  which  the  trainmen  had  placed 
near  the  track,  the  act  of  the  passen- 

fer  in  attempting  to  board  the  mov- 
ng  train  Is  not  of  Itself  the  proxi- 
mate cause  of  the  Injury.  Roberts 
v.  Atlantic  Coast  Line  R.  Co.,  155 
N.  C.  79,  70  SE  1080.  <3)  But  where 
a  person  negligently  boards  a  moving 
car  which  Is  just  leaving  an  elevated 
station,  and,  before  he  can  get  into 
a  position  of  safety  on  the  steps. 
the  jerk  of  an  acceleration  of  speed 
throws  him  off  and  he  is  killed,  his 
own   contributory   negligence    Is   the 

Sroximate      cause      of      the      Injury, 
peaks   v.    Metropolitan   St.    R.    Co., 
179   Mo.   A.   811,    166  SW  864. 

[c]  Alighting'  from  moving  train 
or  oar.— (1)  While  it  may  be  negli- 
gence for  a  passenger  to  leave  a 
slowly  moving  train  which  stops  very 
soon  after  he  Is  off,  still,  his  doing  so 
will  not  defeat  a  recovery  for  Injuries 
received  which  his  own  act 'does  not 
cause  or  contribute  to.  Van  Ostran 
v.  New  York  Cent.,  etc.,  R.  Co.,  35 
Hun  690  [aff  104  N.  Y.  C83  mem]: 
Denlson,  etc.,  R.  Co.  v.  Johnson.  36 
Tex.  Civ.  A.  116.  81  SW  780.  (2)  But 
the  act  of  a  passenger  who  boarded 
the  wrong  train  through  the  action- 
able negligence  of  the  carrier  falling 
to  Inform  passengers  of  the  move- 
ments and  destination  of  trains,  in 
alighting  while  the  train  was  in  mo- 
tion, without  being  directed,  advised, 
or  encouraged  so  to  do,  by  the  train- 
men, is  the  act  of  a  responsible  agent 
intervening  between  the  negligence 
of  the  carrier  and  the  injury  sus- 
tained while  alighting,  precluding  a 
recovery  therefor.  Chesapeake,  etc, 
R.  Co.  v.  Wills,  41  Va.  82.  68  SE  395. 
32  LRANS  280  and  note.  (3)  It  has 
been  held  that,  where  a  passenger 
Jumps  from  a  moving  train  and  Is 
injured,  the  alighting  from  the  train 
Is,  as  a  matter  of  law,  the  Immediate 
cause  of  the  injury,  and  "hence  an 
Issue  of  proximate  cause  is  not  in- 
volved. Central  Texas,  etc.,  R.  Co. 
v.  Hoard,  (Tex.  Clv.  A.)  49  SW  142. 
(4)  A  passenger  Jumping  from  a 
moving     train     and     slipping    on    a 

greasy  platform  could  not  recover  If 
Is  negligence  directly  contributed 
to  the  injury,  although  his  negligence 
was  only  slight.  Newcomb  v.  New 
York  Cent.,  etc..  R.  Co.,  169  Mo.  40S, 
69  SW  348.  (5)  The  mere  fact,  how- 
ever, that  a  boy  Is  injured  on  jump- 
ing from  a  street  car  in  motion,  in 
violation  of  an  ordinance,  does  not 
relieve  the  motorman  whose  negli- 
gence m  allowing  him  to  ride  on 
the  front  platform  was  the  cause  of 
the  injury.  Denlson,  etc..  R.  Co.  v. 
Carter.  (Tex.  Slv.  A.)  79  SW  3!0 
[rev  on  other  grounds  98  Tex.  196.  8! 
SW  782,  107  AmSR  626].  (6)  Where 
a  boy  does  not  possess  sufficient  In- 
telligence to  appreciate  the  danger 
of  Jumping  from  the  car  while  In 
motion,  and  the  motorman  is  guilty 
of  negligence  in  permitting  him  to 
ride  on  the  front  platform,  the  boy's 
voluntary  act  in  leaving  the  car  Is 
not  an  Intervening  cause,  and  is  no 
defense  to  a  recovery  on  a  count 
based  on  the  motorman'a  negligent 
act  In  permitting  plaintiff  td  ride  In 
a  place  of  danger,  although  It  would 
constitute  a  defense  to  a  count  alien- 
ing negligence  in  the  motorman  In 
telling  the  boy  to  get  off  the  moving 
car.  Denlson,  etc.,  R  Co.  v.  Carter, 
supra. 

fd]  Biding  on  tamper, — The  fact 
that  a  passenger  was  riding  on  the 
bumper  which  was  a  dangerous  place 
cannot  preclude  his  recovery,  where 
he  was  not  Injured  because  he  was 
riding  on  the  bumper,  but  because 
he  was  compelled  to  jump  from  the 
bumper  to  avoid  a  collision,  as  the 
risk  which  he  assumed  in  riding  on 
the  bumper  was  that  of  being  thrown 
off.  Paquin  v.  St.  Louis,  etc.,  K. 
Co..  90  Mo.  A.  118. 
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there  can  be  no  recovery.**  It  has  been  held  that 
the  passenger's  negligence,  in  order  to  prevent  a 
recovery,  must  have  been  sneh  aa  materially  con- 
tributed td  the  injury.8' 

[$  1490]  8.  Injury  Avoidable  Notwithstanding 
Contributory  Negligence.88  The  doctrine  of  the  pre- 
ceding section  that  contributory  negligence  to  de- 
feat recovery  must  be  the  proximate  cause  of  the 
injury  leads  to  a  well  recognized  rule  that,  if  the 
negligence  of  the  passenger  is  known  to  the  em- 


ployees of  the  carrier,  or  in  the  exercise  of  proper 
care  might  have  been  known  to  them,  and  by  the 
exercise  of  the  degree  of  care  required  of  carriers 
for  the  protection  of  their  passengers  the  injury 
likely  to  result  from  such  negligence  might  have 
been  avoided,  then  the  carrier  is  liable  for  the  fault 
of  its  employees  in  not  avoiding  such  injury,  such 
fault  being  deemed  the  proximate  cause  thereof, 
while  the  negligence  of  the  passenger  becomes  the 
remote  cause.8*    This  rule  applies  when,  and  only 


[el  Protrusion  of  urn  from  ear 
window. — Where  a  passenger  was 
riding  on  a  car  with  nls  elbow  rest- 
ing on  the  window  sill  and  slightly 
S  rejecting  out  of  the  window,  but 
is  hand  and  wrist  were  inside,  and 
a  stick  of  cordwood  fell  from  a  pile 
corded  or  stacked  near  the  track 
through  the  open  window  at  which 
he  sat,  striking  the  back  of  the  hand, 
or  near  it,  and  catching  in  the  mouth 
of  the  coat  sleeve,  jammed  the  arm 
backward  and  injured  it,  the  incep- 
tion of  the  injury  being  inside  of 
the  window,  it  was  not  caused  by 
any  exposure  of  the  arm  outside  of 
it,  and  the  facts  are  not  such  as  the 
court  can  decide  to  be  negligence  in 
law  allowing  a  nonsuit,  but  are  for 
the  jury.  Moakler  v.  Willamette  Val- 
ley R.  Co.,  18  Or.  189,  22  P  948,  1? 
AmSR    717,    S   LRA   666. 

[f]  Intoxication. — (1)  If  the  vol- 
untary intoxication  of  a  passenger 
was  a  direct  and  proximate  cause  of 
his  injury,  the  carrier  is  not  liable; 
but  if  it  was  simply  a  condition 
which  was  well  known  to  defendant's 
employees,  and  their  act  was  the 
direct  and  proximate  cause  of  the  in- 
jury, the  carrier  is  liable.  Midland 
Valley  R.  Co.  v.  Hamilton.  84  Ark. 
81.  104  SW  B40;  Coburn  v.  Mollne. 
etc.,  R.  Co..  248  111.  448.  90  NB  741, 
134  AmSR  877;  Cincinnati,  etc., 
R.  Co.  v.  Cooper,  120  Ind.  469, 
22  NB  840,  16  AmSR  334,  6 
LRA  241;  Black  v.  New  York,  etc., 
R.  Co.,  198  Mass.  448,  79  NE  797.  7 
LRANS  148,  9  AnnCaa  485  and  note. 
See  also  supra  f  1484.  (2)  Although 
a  passenger  acts  with  prudence  in 
taking  his  position  on  a  car  plat- 
form, yet,  if  he  would  not  have  fallen 
therefrom  but  for  his  drunkenness, 
it  was  the  proximate  cause  of  his 
falling,  and  prevented  recovery  for 
his  death.  Houston,  etc.,  R.  Co.  v. 
Bryant,  3r  Tex.  Civ.  A.  488,  72  SW 
886. 

[g]  Alighting  from  wrong  side  of 
train. — (1)  Where  plaintiff  negli- 
gently alighted  from  the  side  oppo- 
site the  platform,  and  was  thrown  by 
the  sudden  starting  of  the  train,  her 
negligence  was  not  the  proximate 
cause  of  the  injury,  if  it  would  have 
occurred  had  she  attempted  to  alight 
In  the  regular  manner.  Whitworth 
v.  Columbia,  etc.,  R  Co..  101  S.  C. 
213,  85  SB  402.  (2)  Alighting  on 
the  wrong  side,  and  before  the  train 
stopped,  neither  of  which  caused  the 
injury.  Is  not  negligence  contrib- 
uting to  an  injury  received  from  an 
engine  on  an  adjoining  track,  which 
the  passenger  had  no  reason  to  sus- 
pect was  approaching.  Pennsylvania 
Co.  v.  McCaffrey.  68  111.  A.  635  [aff 
173  111.  169.  60  NE  718]. 

[h]  leaving  train  to  obtain  In- 
formation.—The  conduct  of  an 
elderly  female  pass'enger  once  Bafely 
on  a  train,  in  attempting  to  alight 
to  ascertain  whether  such  train  is 
the  right  one,  where  no  one  had  en- 
tered the  car  for  some  ten  minutes 
and  there  was  no  one  In  charge,  la 
not  the  Intervention  of  a  new  proxi- 
mate cause  of  her  Injury  by  falling 
from  the  car  platform  which  will 
relieve  the  carrier  from  liability  for 
Its  negligent  failure  to  light  the  sta- 
tion grounds  properly.  Texas,  etc., 
R.  Co.  v.  Stewart,  228  U.  S.  357,  83 
SCt  E48.  57  L.  ed.  875  [aff  183  Fed. 
575.  105  CCA  646]. 

[1]  Standing  near  track. — Where 
plaintiff,  about  to  take  a  street  car, 
was  struck  by  the  overhang  of  the 
fender  as  it  was  rounding  the  curve, 


plaintiff's  proximity  to  the  track,  and 
not  any  excessive  speed  of  the  car, 
was  the  proximate  cause  of  the  in- 
jury. Townsend  v.  Houston  Electric 
Co.,   (Tex.  Civ.  A.)  154  SW  629. 

86.  Oliver  v.  Ft.  Smith  Light,  etc,. 
Co.,  89  Ark.  222,  116  SW  204,  131  Am 
SR  86;  Pickett  v.  Central  of  Georgia 
R.  Co.,  138  Ga.  177,  74  SE  1027,  Ann 
CaslOlSC  1380;  Central  of  Georgia 
R.  Co.  v.  McKenney,  116  Ga.  13,  42 
SE   229;   Hornsteln  v.   United  R  Co., 

97  Mo.  A.  271,  70  SW  1106. 

[a]  "fcast  olear  cnanoe."— If  the 
passenger  had  a  "clear  chance"  to 
avoid  the  consequences  of  the  car- 
rier's negligence,  he  could  have 
avoided  such  negligence  by  the  ex- 
ercise of  ordinary  care,  and  hence 
could  not  recover.  Jackson  v. 
Georgia  R,  etc.,  Co.,  7  Ga.  A.  644,  67 
SE   898. 

87.  Tasoo,  etc.,  R.  Co.  v.  Byrd, 
89  Miss.  308.  42  S  286.  But  see  Root 
v.   Des  Moines  R.  Co.,  122  Iowa  469, 

98  NW  291  (holding  that,  if  the 
negligence  of  a  passenger  on  a  street 
car  contributed  to  her  injury,  as  an 
efficient  cause,  she  could  not  recover, 
and  the  Jury  need  not  And  that  she 
contributed  In  a  "material"  degree). 

88.  See  generally  Negligence  [29 
Cyc    530J. 

89.  U.  S. — Chunn  v.  Washington 
City,  etc.,  R  Co.,  207  U.  8.  302,  28 
SCt  63,  62  L.  ed.  219;  Norfolk,  etc., 
Terminal  Co.  v.  Rotolo,  195  Fed.  231, 
115  CCA  183;  Norfolk,  etc.,  Terminal 
Co.  V.  Rotolo,  191  Fed.  4,  112  CCA 
583. 

Ala. — Montgomery,  etc.,  R.  Co.  v. 
Stewart,  91  Ala.   421,   8  S  708. 

Ark. — Rodgers  v.  Choctaw,  etc.,  R. 
Co..  76  Ark.  520.  89  SW  468,  113 
AmSR  102,  1  LRANS  1146;  St. 
Louis,  etc...  R.  Co.  v.  Evans,  74  Ark. 
407,    86    SW    426. 

Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R.  Co.,  50  Colo.  210, 
114  P  659;  Posten  v.  Denver  Cons. 
Tramway  Co.,  11  Colo.  A,  187,  58  P 
891;  Denver,  etc..  Rapid  Transit  Co. 
v.    Dwyer.8   Colo.   A.    408,   33   P   815. 

Conn. — Kruck  v.  Connecticut  Co., 
84   Conn.   401.   80  A  162. 

Del.— MacFeat  v.  Philadelphia, 
etc..  R.  Co.,  21  Del.   62,  62  A  898. 

D.  C. — Georgetown,  etc.,  R.  Co.  v. 
Smith.  26  App.  259,  5  LRANS  274; 
Metropolitan  R.  Co.  v.  Snashall,  3 
App.  435;  Hotohan  v.  Washing- 
ton, etc.,  R.  Co.,  18  D.  C.  316. 

Ga. — Salmon  v.  City  Electric  R. 
Co..  124  Ga.  1056,  53  SE  675:  Central 
R.  Co.  v.  Smith.  69  Ga.  268;  Louis- 
ville.-etc.,  R.  Co.  v.  Plunkett,  8  Ga. 
A.  684,  65  SE  695. 

111. — Chicago  City  R.  Co.  v. 
Schmidt.  117  111.  A.  213  [aff  217  I1U 
398.    75   NE   3831. 

Ky.— Louisville  R.  Co.  v.  Mitchell. 
138  Ky.  190.  127  SW  770;  Louisville 
R.  Co.  v.  Hudgins.  124  Ky.  79,  98 
SW  275,  80  KyL  316,  7  LRANS  162; 
Central  Pass.  R.  Co.  v.  Rose,  22  SW 
745,  IB  KyL  209;  Kentucky  Cent. 
R.  Co.  v.  Dills.  4  Bush  593;  Newport 
News,  etc.,  R  Co.  v.  Boles,  13  KyL 
208;  Kentucky  Cent  R.  Co.  v. 
Thomas.   6  KyL  599,  13  Ky.  Op.  269. 

La. — Basey  v.  Louisiana  R.,  etc., 
Co.,  137  La,  451,  68  S  824.  L*tA1916E 
964;  Jackson  v.  Natchez,  etc.,  R 
Co..  114  La.  981.  989.  38  S  701.  108 
AmSR  366,    70  LRA  294    [clt  Cyc]. 

Md. — Central  R.  Co.  v.  Smith,  74 
Md.  212,  21  A  706;  People's  Pass.  R. 
Co.  v.  Green,  66  Md.  84;  Northern 
Cent.  R.  Co.  v.  State.  31  Md.  357, 
100   AmD   69. 

Mass. — Black    v.    Ne'w   York,    etc., 


R  Co.,   193   Mass,   448.   79  NE  797,  7 
LRANS  148.  9  AnnCas  485  and  note. 

Mich. — Davis  v.  Saginaw-Bay  City 
R.  Co..  157  NW  390;  Fox  v.  Michigan 
Cent  R.  Co.,  138  Mich.  433,  101  NW 
624,  68  LRA  886,  5  AnnCas  «8'  and 
note. 

Miss. — Yaaoo,  etc.,  R  Co.  v.  Byrd, 
89   MlsB.   308,  42  S  286. 

Mo. —  Graefe  v.  St.  Louis  Transit 
Co.,  224  Mo.  232,  123  SW  825:  Price 
v.  St.  Louis,  etc.,  R.  Co.,  72  Mo.  414; 
Morrissey  v.  Wiggins'  Ferry  Co., 
43  Mo.  380,  97  AmD  402:  McKeon 
v.  Citizens'  R.  Co.,  42  Mo.  79;  Foland 
v.  Southwest  Missouri  Electric  R. 
Co.,  119  Mo.  A.  284,  95  SW  958; 
Coleman  v.  St  Louis  Transit  Co., 
117  Mo.  A  123,  93  SW  920;  Hensler 
v.  Btix,  lit  Mo.  A.  162,  88  SW  108; 
Elkenberry  v..  St.  Louis  Transit  Co., 
103  Mo.  A  442,  80  SW  360.  But  see 
Leu  v.  St  Louis  Transit  Co..  106 
Mo.  A  329.  80  SW  273  (indicating  the 
contrary  in  a  case,  however,  where 
the  question  was  not  raised  by  the 
pleading-  in  the  evidence). 

N.  H7 — Kambour  v.  Boston,  etc» 
R  Co.,  77  N.  H.  38,  86  A  624,  46 
LRANS   1188. 

N.  Y. — Sheehan  v.  Nassau  Electric 
,  R  Co.,  143  App.  Dlv.  621,  128  NYS 
546;  Gonzales  v.  New  York,  etc.,  R. 
Co.,   39   HowPr  407. 

N.  C.— Cawfleld  v..  Asheville  St 
R  Co.,  Ill  N.  C.  697,  16  SE  703. 

Oh. — Cincinnati,  etc.,  R.  Co.  v. 
Kassen,  49  Oh.  St.  220,  31  NE  282. 
16  LRA  674;  Lake  Shore,  etc..  R. 
Co.  v.  Hotchklss.  24  Oh.  Clr.  Ct.  481. 

Pa. — Boulfrois  v.  United  Tract 
Co.,  210  Pa.  263,  59  A  1007,  105  AmSR 
809,  2  AnnCas  938. 

R.  I. — Agulino  v.  New  York,  etc., 
R.  Co.,  21  R.  I.  263.  43  A  63. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Fox,  6 
SW  569:  Townsend  v.  Houston 
Electric  Co.,  (Civ.  A)  154  SW  629; 
Christie  v.  Galveston  City  R  Co., 
(Civ.  A.)  89  SW  638;  Missouri,- etc.. 
R  Co.  v.  Cook.  12  Tex.  Civ.  A.  208, 
33   SW  669. 

W.  Va. — Carrlco  v.  West  Virginia 
Cent,  etc,  R  Co.,  16  W.  Va.  38?.  14 
SB  12;  Downey  v.  Chesapeake,  etc., 
R.  Co.,  28  W.  Va.  782. 

Wis. — Woodard  v.  West  Side  St 
R.   Co.,   71   Wis.    625,   38   NW  847. 

Eng. — Radley  v.  London,  etc,  R. 
Co.,  1  App.  Cas.  754. 

B.  C— Williams  v.  British  Colum- 
bia Electric  R.  Co.,  18  B.  C.  296. 
„  [a]  A  earrlsr  la  not  liable  for 
failure  to  take  steps  to  avert  Injury 
(1)  threatening  one  who  has  placed 
himself  in  danger,  where  it  has  not 
omitted  the  discharge  of  any  duty 
toward  such  person.  Carroll  v.  In- 
ter-State Rapid  Transit  Co.,  107  Mo. 
661,  17  SW  889.  (2)  Where  a  pas- 
senger attempted  to  alight  from  a 
car  moving  at  a  dangerous  rate  of 
speed,  the  operators  of  the  car  were 
not  oblio-ed  to  make  an  effort  to 
avert  danger  to  him,  unless  they 
saw  his  situation  in  time  to  have 
done  so,  and  they  were  not  charged 
with  the  duty  of  discovering  his 
peril,  it  not  being  reasonable  to  sup- 
pose that  one  would  attempt  to 
alight  at  such  a  time.  Ghlo  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  A 
710,   108   SW   142. 

[b]  Injury  not  avoidable. — Where 
decedent  negligently  stepped  in 
front  of  one  -or  defendants  trains 
when  he  was  so  close  to  it  that 
there  was  no  time  to  have  pre- 
vented a  collision,  the  humanitarian 
doctrine  was  inapplicable.  Burnham 
v.  Chicago,  etc.,  R.  Co.,  17S  Mo.  A. 
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when,  the  carrier's  opportunity  of  preventing  the 
injury  by  the  exercise  of  due  care  is  later  in  point 
of  time  than  that  of  the  passenger.*0  Constructive 
knowledge  on  the  part  of  the  carrier  gives  rise  to 
such  opportunity  where  an  employee  of  the  carrier 
^actually  sees  -  the  passenger  and  the  passenger's 
situation  is  such  as  to  indicate  to  a  man  of  ordi- 
nary prudence  that,  he  is  in  danger  of  being  in- 
jured, 1  or  where  the  passenger  is  in  a,  situation  of 
peril  from  which  he  cannot  extricate  himself  And 
it  is  the  duty  of  the  carrier  to  keep  a  lookout,92  out 
where  there  is  not  sufficient  time  after  the  discov- 
ery of  plaintiff's  peril  for  the  employees  of  defend- 
ant to  prevent  the  injury,  there  is  no  room  for  the 
application  of  the  rule.       There  is  authority,  how- 


ever, to  the  effect  that  it  is  a  misuse  of  terms  to 
speak  of  the  passenger's  conduct  in  such  ease  as 
contributory  negligence,  and  that  the  rule  in  ques- 
tion is  but  the  statement  in  another  form  of  the 
proposition  that  antecedent  misconduct  or  negli- 
gence on  the  part  of  the  passenger,  such  as  could 
not  have  had  any  influence  on  the  conduct  of  the 
carrier,  will  not  defeat  a  recovery  for  injuries  in- 
flicted by  the  immediate  negligence  of  the  carrier.** 
,  [}  1491]  9.  Willful  or  Wanton  Injury;  Gross 
Negligence.  Contributory  negligence  will  not  be  a 
defense  to  an  action  by  a  passenger  against  the 
carrier  where  the  latter  has  willfully  or  wantonly 
inflicted  injury  on  the  former,**  or  has  been  guilty 


286,  162  SW  300.  See  also  supra  | 
1335. 

[c]  Whars  a  passenger  was  la  an 
express  oar,  without  the  knowledge 
or  consent  of  the  conductor,  he  can- 
not excuse  himself  from  contribu- 
tory negligence  on  the  ground  that 
the  conductor  bhould  have  discovered 
him  and  compelled  him  to  go  to  a 
safe  place.  Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160,  2  KyL  114,  42 
AraR  208. 

[d]  data  after  aodd«nt<— A1-. 
though  negligence  of.  a  passenger 
contributed  to  his  being  thrown 
from  a  train,  yet,  the  carrier  having 
left  him  on  the  ground  In  the  hot 
sun  and  rain  for  three  hours  with- 
out attention,  when  It  was  only  four 
or  Ave  miles  to  the  next  station,  it 
Is  liable  for  the  damages  suffered 
by  him  through  its  neglect  to  give 
him  proper  attention  after  the  acci- 
dent. Yasoo,  etc.,  R.  Co.  v.  Byrd, 
89  Miss.  308,  42  S  286.  See  also  su-. 
pra  f  1391. 

[e]  Carrier's  negligence  in  at- 
tempting to  avoid  negligence  of  pas- 
aenger. — If  the  passenger  was  in- 
jured in  consequence  of  the  negli- 
gence of  the  carrier's  agent,  while  he 
was  performing  a  duty  which  the 
passenger's  own  negligent  conduct 
had  Imposed  on  him,  the  passenger's 
negligence  was  a  contributory  cause 
of  the  Injury,  and  he  was  not  en- 
titled to  recover.  Pennsylvania  R. 
Co.  v.  Reed,  60  Fed.  694,  9  CCA 
219. 

if]     Passenger        Is        elevator— 

Where  plaintiff's  dress  was  caught 
in  the  door  of  an  elevator  as  the 
door  was  closed  after  she  entered  it, 
and,  the  elevator  being  caused  to  de- 
scend immediately  thereafter,  the 
operator  discovered  plaintiff's  peril, 
and  reversed  the  elevator;  and,  be- 
fore it  could  be  stopped,  plaintiff 
was  Injured  by  being  caught  "be- 
tween the  elevator  floor  and  the  ceil- 
ing, as  any  negligence  on  plaintiff's 
part  must  have  occurred,  if  at  all, 
before  the  elevator  began  to  de- 
scend, and  the  operator  being 
charged  with  the  duty  to  exercise 
unusual  vigilance  for  plaintiff's 
safety,  if  by  the  exercise  of  such 
vigilance  he  could  have  seen  that 
plaintiff's  dress  was  caught  In  time 
to  prevent  Injury  to  her,  defendants 
were  liable.  Hensler  v.  Stlx,  113 
Ho.  A.   162,   88  SW  108. 

[g]  Increasing  speed  of  train 
after  diaoovery  of  passenger's  peril. 
— Although  a  passenger  was  guilty 
of  negligence  In  attempting  to  board 
a  moving  train,  yet  if  the  danger 
might  have  been  avoided  by  due  care 
on  the  part  of  defendant's  employees 
after  they  discovered  the  peril,  or  If 
the  injury  would  not  have  been  In- 
flicted but  for  their  affirmative  act 
in  negligently  Increasing  the  speed  of 
the  train,  knowing  that  thereby 
plaintiff's  safety  would  be  Imperilled, 
defendant  company  was  liable,  not- 
withstanding plaintiff's  own  original 
negligence.  Montgomery,  etc.,  R. 
Co.  v.  Stewart.  91  Ala.  421,  8  S  708. 

[hi     Intoxicated  passenger. — 

Where  a  railroad  accepts  an  Intoxi- 
cated person  as  a  passenger,  who  is 


Incapable  of  caring  for,  or  prevent- 
ing Injury  to,  himself,  knowing  him 
to  be  in  that  condition,  and  falls  to 
exercise  such  care  as  a  reasonably 
prudent  man  would  exercise  under 
the  circumstances  to  prevent  him 
from  falling  from  the  open  door  of 
a  baggage  car  after  staggering 
about  in  the  car,  after  such  knowl- 
edge of  his  condition  the  company 
is  liable  for  his  injuries  occasioned 
by  the  fall,  since  the  passenger's 
negligence  in  occupying  a  danger- 
ous position  under  the  circum- 
stances does  not  excuse  defendant's 
negligence  in  the  care  of  him. 
Wneeler  v.  Grand  Trunk  R.  Co.,  70 
N.    H.   607,   60   A  103.  64   LRA   965. 

"last  clear  chanae"  doctrine  gen- 
erally see  Negligence  [29  Cyo  5301. 

90.  Evansvllle  R  Co.  v.  Miller, 
(Ind.  A.)  Ill  NE  1031;  Real  Est. 
Trust,  etc.  Co.  v.  Gwyn,  113  Va.  337, 
74  SE  208. 

[a]  Where  a  parson  attempts  to 
leave  a  descending  elevator  which 
fails  to  stop  and  is  struck  on  the 
head  by  the  top  of  the  car  and  killed, 
the  doctrine  of  the  last  clear  chance 
has*  no  application,  the  catastrophe 
being  continuous  and  practically  in- 
stantaneous. Real  Est.  Trust,  etc., 
Co.  V.   Gwyn,  113  Va.  337,  74   SE  208. 

91.  Evansville  R.  Co.  v.  Miller, 
(Ind.   A.)    Ill    NE   1031. 

93.  Evansvllle  R  Co.  v.  Miller, 
(Ind.  A.)  Ill  NE  1031;  Louisville 
R.  Co.  v.  Hudglns,  124  Ky.  79,  98 
SW  275.  80  KyL.  316,  7  LRANS  152 
and  note. 

"If  decedent  was,  in  fact,  in  a 
situation  of  peril  from  which  he 
could  not  extricate  himself,  like  a 
man  with  his  foot  fastened  In  the 
frog  of  the  track,  appellant's  duty 
to  Keep  a  lookout,  If  such  duty  In 
fact  existed,  and  it  did  In  this  case, 
would  charge  it  with  constructive 
knowledge  of  what  it  saw  or  might 
have  seen  by  keeping  such  lookout, 
and  hence  charge  it  with  knowledge 
of  decedent's  perilous  situation,  and 
thereby  give  rise  to  the  new  duty 
born  of  the  emergency  to  use  care 
commensurate  therewith  to  prevent 
Injury  to  decedent."  Evansvllle  R 
Co.  v.  Miller,  (Ind.)  Ill  NE  1031, 
1034. 

[a]  Approaching  oar*— Although 
a  person  who  alighted  from  a  street 
car  and  walked  around  behind  the 
same  to  cross  a  parallel  track  failed 
to  exercise  ordinary  care  to  avoid 
a  car  approaching  on  the  other  track 
from  behind  the  car  from  which  she 
alighted,  whereby  she  was  Injured, 
the  company  is  liable  if  the  opera- 
tives of  the  approaching  car  oould, 
by  ordinary  care,  have  discovered 
her  peril  and  prevented  Injury  to 
her.  Louisville  City  R.  Co.  v.  Hud- 
Kins,  124  Ky.  79.  98  SW  275,  30  KyL 
316.  7  LRANS   152. 

93.  Oaks  v.  Chicago,  etc.,  R.  Co., 
(Iowa)    166   NW  740. 

94.  Pennsylvania  R.  Co.  v.  Reed, 
60  Fed.  694,  9  CCA  219:  Tobln  v. 
Omnibus  Cable  Co.,  4  Cal.  Unrep. 
Cas.   214,  34   P  124. 

"The  rule  that  contributory  neg- 
ligence on  the  part  of  the  plaintiff 
will    not    disentitle    the    plaintiff    to 


recover,  if  it  appears  that  the  de- 
fendant might,  by  the  exercise  of 
reasonable  care  and  prudence,  have 
avoided  the  consequences  of  the 
plaintiff's  negligence,  is  not  fairly 
applicable  to  such  a  state  of  facts. 
That  rule  is  but  the  statement,  in 
another  form,  of  the  proposition 
that  antecedent  misconduct  or  neg- 
ligence on  the  part  of  the  plaintiff, 
such  as  could  not  have  had  any  in- 
fluence upon  the  conduct  of  the  de- 
fendant, will  not  defeat  a  recovery 
for  injuries  Inflicted  by  the  immedi- 
ate negligence  of  the  defendant.  It 
is  a  misuse  of  terms  to  speak:  of 
such  negligence  as  contributory  neg- 
ligence." Pennsylvania  R  Co.  v. 
Reed,  60  Fed.  694,  696,  9   CCA  219. 

96.  Ala. — Carlisle  v.  Central  of 
Georgia  R  Co.,  183  Ala.  195.  62  S 
759;  Birmingham  R,  etc,  Co.  v. 
Jung,  161  Ala.  461,  49  S  434,  IS  Ann 
Cas   657. 

Colo. — Montgomery  v.  Colorado 
Springs,  etc.,  R  Co.,  50  Colo.  210. 
114  P  669. 

Fla. — Florida  R.  Co.  v.  Dorsey,  -  59 
Fla.  260,  52  S  963:  Florida  Southern 
R  Co.  v.  Hirst,  30  Fla.  1,  11  S  506. 
32  AmSR  17.  16  LRA  831. 

111. — St.  Louis,  etc.,  R  Co.  v.  Carr. 
47  111.  A.  363;  Chicago,  etc.,  R.  Co. 
v.  Rielly,   40  111.  A   416. 

Ind. — Conner  v.  Citizens'  St.  R. 
Co.,  146  Ind.  430,  45  NE  662. 

Kan. — Harbert  v.  Kansas  City  El. 
R  Co.,  91  Kan.  605.  138  P  641.  SO 
LRANS. 860:  Tempfer  v.  Joplin.  etc. 
R  Co.,  89  Kan.  374,  131  P  592. 

Ky. — Louisville,  etc..  R  Co.  y. 
Sickings,  5  Bush  1,  98-AmD  320: 
Newport  News,  etc,  R  Co.  v.  Boles, 
13  KyL  208.  But  see  Clarke  v. 
Louisville,  etc.,  R  Co.,  101  Ky.  34. 
39  SW  840.  18  KyL  1082,  36  LRA 
123  (holding  that  the  rule,  that  con- 
tributory negligence  cannot  he  re- 
lied on  as  a  defense  where  willful 
negligence  is  alleged,  does  not  apply 
in  actions  under  the  provisions  of 
Ky.  St  I  6). 

Miss. — Reed  v.  Yazoo,  etc,  R.  Co.. 
94  Miss.  639.  47  S  670;  Illinois  Cent. 
R.  Co.  v.  Brown,  77  Miss.  338.  2S 
S  949. 

Mo. — Bolton  v.  Missouri  Pac  R 
Co.,  172  Mo.  92,  72  SW  630. 

N.  Y.— Mettlestadt  v.  Ninth  Ave. 
R   Co.,  32   HowPr  428. 

Oh. — Columbus  R.  Co.  v.  Muns,  27 
Oh.  Cir.  Ct.  277. 

Pa. — Artherholt  v.  Erie  Electric 
Motor  Co.,  27  Pa.   Super.  141. 

S.  C. — Dobson  v.  Seaboard  Air 
Line  R.  Co.,  90  S.  C.  414.  73  SE  875: 
Harrell  v.  Columbia  Electric  St.  R. 
etc,  Co.,  89  S.  C.  97,  71  SE  359. 

[a]  Illustrations. — (1)  A  passen- 
ger's negligence  in  Improperly  rid- 
ing on  the  top  of  a  car  cannot  pre- 
clude his  recovery  for  injuries  sus- 
tained In  a  collision  which  was  oc- 
casioned by  the  reckless  and  willful 
misconduct  of  defendant's  em- 
ployees in  setting  out  such  car. 
without  any  brakes  applied,  on  a 
switch  track  having  a  down  grade, 
and  in  leaving  the  car  to  move 
freely  down  the  Incline  and  to  collide 
with  a  train  moving  on  the  main 
track    in    the    direction    the    set-out 
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of  gross  negligence  in  so  doing.**  However,  in  some 
jurisdictions  gross  negligence  on  the  part  of  the 
carrier  does  not  of  itself  preclude  defendant  from 
relying  on  the  contributory  negligence  of  plaintiff.*7 
[$  1492]  B.  Particular  Instances  of  Contributory 
Negligence — 1.  While  on  Premises  or  Approaches; 
Going  on  Track.  A  person  who  goes  about  the  sta- 
tion and  premises,  and  passes  along  the  approaches 
to  railroad  trains  or  cars  in  connection  with  wait- 
ing for,  going  on  board  of,  or  alighting  from,  a  train 


or  oar  must  take  reasonable  care  for  his  own  safety; 
otherwise  he  is  guilty  of  contributory  negligence 
which  may  preclude  him  from  recovering  for  the 
resulting  injuries.88  Thus  it  is  his  duty  to  occupy 
the  premises  provided  for  his  use  while  waiting  for 
trains,  and  in  going  to  and  from  the  carrier's  depot, 
offices,  platforms,  and  trains,  and  to  use  the  ways 
and  means  provided  for  that  purpose,  and  if  in- 
stead of  so  doing  he  negligently  uses  a  way  which 
is  dangerous  the  carrier  is  not  liable,**  unless  the 


car  was  bound  to  take.  Illinois  Cent. 
R  Co.  v.  Brown,  77  Miss.  838.  28  8 
949.  (2)  Where  the  conductor  of 
a  street  car  ran  his  car  past  a  sta- 
tion and  on  a  bridge,  knowing  that 
a  man  was  riding  outside  In  such 
position  that  he  would  be  struck  by 
the  bridge,  he  was  guilty  of  such 
wantonness  as  rendered  the  com- 
pany liable  for  Injuries  received,  re- 
gardless of  any  contributory  negli- 
gence, and  although  the  passenger 
was  warned  of  the  danger.  Harbert 
v.  Kansas  City  EI.  R.  Co.,  91  Kan. 
60E.   138  P   641,   50   LRANS    860. 

96.  Reed  v.  Yazoo,  etc,  R.  Co.,  94 
Miss.  639.  47  3  670:  Yazoo,  etc.,  R. 
Co.   v.    Humphrey,   83   Miss.   721,   36 

5  154.     See  also  cases  supra  note  95. 

97.  Newport  News,  etc.,  R.  Co.  v. 
Boles,   13   KyL   208. 

98.  U.  S. — Missouri,  etc.,  R  Co. 
v.  Turley,  85  Fed.  369.  29  CCA  196 
trev  1   Ind.  T.   275,  37  8W  62]. 

Ala. — Wood  v.  Richmond,  etc..  R» 
Co.,  100  Ala.  660,  13  S  552. 

Ark. — Cook  v.  St.  Louis,  etc.,  R. 
Co.,  120  Ark.  394,  179  SW  501;  St. 
Louis,  etc,  R  Co.  v.  Hutchinson.  101 
Ark.   424.   142   SW  627. 

Cal. —  Holmes  v.  South  Pac  Coast 
R.   Co.,   97   Cal.   161,   31   P  834. 

Ga.—  Bunkley  v.  Cent,  of  Georgia 
R.  Co.J  15  Ga.  A.  92,  82  SB  636;  Pa- 
cettl   v.   Central  of  Georgia   R   Co., 

6  Ga.   A.   97,   64   SB  302. 

111. — East  St.  Louis,  etc.,  R.  Co. 
v.  Zlnk,  229  111.  180,  82  NE  283;  Chi- 
cago, etc.,  R.  Co.  v.  Mahara,  47  111. 
A.  208;  Chicago,  etc,  R.  Co.  v.  Wool- 
rldge,   U  III.  A.   237. 

Ind. — Prothero  v.  Citizens'  St.  R. 
Co..  134  Ind.  481,  33  NE  765;  New 
York,  etc.,  R.  Co.  v.  Mushrush,  11 
Ind.  A.  192,  37  NE  954. 

Ind.  T. — Gulf,  etc..  R.  Co.  v.  Bolton, 
2  Ind.  T.  463,  61  SW  1085;  Missouri, 
etc.,  R  Co.  v.  Turley.  1  Ind.  T.  276, 
37  SW  62  Trev  on  other  grounds  86 
Fed.    369,    29    CCA    196]. 

Kan. — Missouri  Pac.  R  Co.  v. 
Nelswanger.  41  Kan.  621,  21  P  682, 
13  AmSR  304. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Daugherty,  108  SW  336,  32  KyL  1392, 
15  LRANS  740. 

Me. — Woodbury  v.  Maine  Cent.  R 
Co.,  110  Me.  224,  85  A  763.  43  LRA 
NS  682;  Rodlck  v.  Maine  Cent  R 
Co..  109   Me.  630.  85  A  41. 

Mass. — Sonler  v.  Boston,  etc.,  R 
Co.,  141  Mass.  10,  6  NE  84. 

Minn. — Speck  v.  Northern  Pac.  R 
Co.,  108  Minn.  435.  122  NW  497,  24 
LRANS  249  and  note,  17  AnnCas  460 
and  note;  Emery  v.  Chicago,  etc.,  R 
Co..  77  Minn.  465,  80  NW  627. 

Mo. —  Sargent  v.  St.  Louis,  etc,  R 
Co.,  114  Mo.  348,  21  SW  823.  19  LRA 
460;  Gunderman  v.  Missouri,  etc.,  R 
Co.,  58  Mo.  A.  370. 

Nebr. — Omaha,  etc.,  R  Co.  v. 
Crow,  54  Nebr.  747,  74  NW  1066,  69 
AmSR  741. 

N.  J. — Dotson  v.  Erie  R.  Co.,  68  N. 
J.  L.  679.  54  A  827;  Ezton  v.  Cen- 
tral R.  Co.,  62  N.  J.  L.  7,  42  A  486 
fair  63  N.  J.  L.  356,  46  A  1099.  66 
LRA  608]. 

N.  Y.— Doblecki  v.  Sharp,  88  N.  Y. 
203;  Weston  v.  New  York  El.  R 
Co..  73  N.  Y.  595:  Keating  v.  New 
York  Cent.,  etc.,  R.  Co.,  49  N.  Y. 
673;  Lycett  v  Manhattan  R  Co., 
12  App.  Div.  326.  42  NYS  431;  Gor- 
don v.  Grand  St.,  etc.,  R.  Co.,  40 
Barb.  546;  Maclennan  v.  Long  Is- 
land R  Co.,  52  N.  Y.  Super.  22. 

Okl. — St.  Louts,  etc.,  R.  Co.  v. 
Lewis.  39  Okl.   677.  136  P  396. 

Pa.— Rathgebe   v.   Pennsylvania   R 


Co..  179  Pa.  31,  36  A  160;  McGeehan 
v.  Lehigh  Valley  R.  Co.,  149  Pa.  188, 
24  A  206;  Matthews  v.  Pennsylvania 
R.  Co.,  148  Pa.  491,  24  A  67;  Penn- 
sylvania n.  Co.  v.  Bell,  122  Pa.  68, 
15  A  561;  Pennsylvania  R  Co.  v. 
Henderson,  51  Pa.  216;  Krieg  v.  Le- 
high Valley  R.  Co.,  4  Walk.  268. 

R.  I. — Garvey  v.  Rhode  Island  Co., 
26   R   I.   80,  58  A  456. 

S.  C. — Grant  v.  Southern  R  Co., 
84   S.  C.   114.  65  SE  1022. 

Tex. —  Texas,  etc.,  R.  Co.  v.  Brown, 
78  Tex.  397,  14  SW  1034;  St.  Louis, 
etc.,  R.  Co.  v.  Casseday,  (Civ.  A)  48 
SW  6  [rev  on  other  grounds  92  Tex. 
525,  60  SW  1251;  Missouri,  etc..  R 
Co.  vl  Martin,  (Civ.  A.)  44  SW  703. 

Va. — Washington,  etc.,  R.  Co.  y. 
Vaughan.  Ill  Va.  785,  69  SE  1035; 
Wright  v.  Atlantic  Coast  Line  R  Co., 
110  Va.  670,  66  SE  848,  26  LRANS 
972,  19  AnnCas  489;  Pendleton  v. 
Richmond,  etc,  R.  Co.,  104  Va.  813, 
52  SE  574. 

[a]  On*  passing  down  steps  lead- 
ing' to  a>  railroad  station,  which  are 
covered  with  snow  and  Ice,  is  not,  as 
a  matter  of  law,  guilty  of  contribu- 
tory negligence  in  falling  to  take 
hold  of  the  railing  running  along- 
side of  such  steps.  Illinois  Cent.  R 
Co.  v.  Keegan,  112  111.  A.  28  [aft 
111.  150,  71  NE  321].  But  see  Foster 
v.  New  York  Cent.,  etc.,  R.  Co.,  2 
HowPrNS  (N.  Y.)  416  [all  23  NY 
WklyDig  18  J  (holding  that  such 
facts  clearly  demonstrate  contribu- 
tory negligence). 

[b]  Waiting  In  am  nnneated  depot 
— "(1)  A  passenger  is  not  guilty  of 
contributory  negligence  in  waiting 
in  an  unheated  depot  for  such  length 
of  time  as  is  reasonably  necessary. 
Texas  Cent.  R.  Co.  v.  Perry,  (Tex. 
Civ.  A.)  147  SW806  (holding  also  that 
a  carrier  cannot  escape  liability  for 
injuries  to  a  passenger  from  ex- 
posure in  a  cold  waiting  room  on  her 
arrival  at  her  destination  by  show- 
ing that  the  whole  or  a  part  of  the 
waiting  room  was  so  cold  that  it 
was  contributory  negligence  for  the 
passenger  to  remain  there) ;  Interna- 
tional, etc.,'  R  Co.  v.  Johnson,  43 
Tex.  Civ.  A  147.  95  SW  595.  (2)  But 
a  passenger  desirous  of  taking  pas- 
sage on  the  last  train  on  which  bis 
ticket  Is  good  is  not  justified,  for 
the  purpose  of  saving  his  ticket,  In 
waiting  in  an  unheated  depot  for  the 
train  which  is  delayed,  unless  a  per- 
son of  ordinary  prudence  would  have 
taken  the  risk  of  sustaining  injury 
to  his  health  by  reason  of  the  cold. 
Gulf,  etc.,  R.  Co.  v.  Turner,  (Tex. 
Civ.  A.)  93  SW  195.  (3)  One  who 
remains  in  a  railroad  station  for  the 
full  hour,  during  which  time  a  stat- 
ute requires  it  to  be  warmed  and 
lighted,  after  he  has  had  reasonable 
time  and  opportunity  to  leave,  and 
thereby  submits  himself  to  danger 
or  discomfort,  cannot  recover  for  the 
consequences  because  his  own  negll- 

Sence  contributed  to  the  result, 
[issourl,  etc..  R.  Co.  v.  Cook,  (Tex. 
Civ.  A.S  166  SW  453.  (4)  Where,  in 
an  action  for  Injuries  received  by  a 
passenger  while  waiting  in  an  un- 
heated depot  for  a  delayed  train,  the 
court  charges  that,  If  plaintiff  was 
exposed  to  the  cold  through  the 
negligence  of  the  carrier,  it  was  his 
duty  to  exercise  reasonable  care  to 
protect  himself,  and  that  if  he  failed 
so  to  do  he  could  not  recover,  an 
Instruction  authorising  a  finding  for 

?laintl(T  for  damages  resulting  from 
he  failure  to  keep  the  depot  warm 
Is  not  erroneous  for  failure  to  ex- 
plain that  he  cannot   recover  if  he 


failed  to  use  reasonable  care  to  pro- 
tect himself.  International,  etc.,  R. 
Co.  v.  Addison,  (Tex.  Civ.  A)  93  SW 
1081  [rev  on  other  grounds  100  Tex. 
241,  97  SW  1037.  8  LRANS  8801.  (5) 
Where  some  of  the  Injuries  sustained 
by  a  passenger  from  exposure  in  a 
cold  waiting  room  were  sustained  be- 
fore plaintiff  could  be  chargeable 
with  negligence  In  falling  to  leave 
the  station  and  go  to  a  hotel,  her 
cause  of  action  is  not  wholly  barred 
on  the  ground  of  contributory  negli- 

?ence.  Texas  Cent:  R.  Co.  v.  Perry, 
Tex.  Civ.  A.)  147  SW  305.  (6)  The 
fact  that  a  negro  passenger  waiting 
for  a  train  in  a  cold,  negro  waiting 
room  declines  to  accept  the  invita- 
tion of  the  station  agent  to  pass 
through  the  waiting  room  for  white 
persons  and  to  sit  by  the  fire  in  his 
office  does  not  render  her,  as  a  mat- 
ter of  law,  guilty  of  contributory 
negligence,  which  is  the  proximate 
cause  of  her  suffering  from  cold.  St. 
Louis,  etc.,  R.  Co.  v.  Lewis,  89  Okl. 
677,  136  P  396. 

[c]  Duty  to  seek  abetter.— While 
it  is  the  duty  of  a  passenger  whose 
access  to  the  depot  has  been  ob- 
structed by  a  train  standing  across 
the  track  for  an  unreasonable  length 
of  time  to  seek  shelter  from  the  cold, 
and  not  recklessly  to  remain  outside, 
it  is  not  her  duty  to  enter  a  nearby 
store  which,  to  her  knowledge,  has 
the  reputation  of  being  a  place  that 
a  modest  woman  could  not  with  pro- 
priety enter.  Louisville,  etc.,  K.  Co. 
v.  Daugherty,  108  SW  336,  32  KyL 
1392.   15  LRANS  740. 

Dd]  As  to  drinking'  water, — A  pas- 
senger awaiting  a  train  has  the  right 
to  assume  that  water  in  a  cooler  in 
a  station  is  good  to  drink,  in  the  ab- 
sence of  something  to  put  ■  him  on 
notice  that  It  is  not.  Trinity,  etc., 
R  Co.  v.  Smith,  (Tex.  Civ.  A)  165 
SW  861. 

le]  Putting  hands  on  gate. — 
Where  a  crowd  is  attempting  to 
enter  a  gateway  at  a  depot  to  board 
the  cars,  and  plaintiff,  to  avoid  be- 
ing crushed,  throws  out  her  hands 
on  the  collapsible  iron  gate  about  to 
be  opened,  and  is  Injured  on  Its  be- 
ing opened  by  the  gateman.  she  Is 
not  negligent  as  a  matter  of  law. 
Pacettl  v.  Central  of  Georgia  R.  Co., 
6  Ga  A.  97.  64  SE  302. 

99.  Ala. — Alabama  Great  South- 
ern R  Co.  v.  Godfrey.  156  Ala.  202, 
47  S  185,  130  AmSR  76. 

Ark. — Little  Rock,  etc,  R.  Co.  v. 
Cavenesse,  48  Ark.  106,  2  SW  505. 

Conn. — Bennett  v.  New  York,  etc., 
R  Co.,  67  Conn.  422,  18  A  668  (Using 
unlighted  Instead  of  lighted  stair- 
way from  platform). 

111. — Raymond  v.  Chicago,  etc.,  R. 
Co.,  126  111.  A.  240;  Walthers  v.  Chi- 
cago, etc.,  R.  Co.,  72  111.  A  264. 
.    Ind. — Cleveland,     etc..     R.     Co.     v. 
Wade,  18  Ind.  A.  346,  48  NE  12. 

Mass. — Caswell  v.  Boston,  etc.,  R 
Co.,  98  Mass.  194,  93  AmD  151. 

Mich. — Perego  v.  Lake  Shore,  etc., 
R  Co.,  158  Mich.  225,  122  NW  536: 
Michigan  Cent.  R.  Co.  v.  Coleman.  28 
Mich.  440.  See  also  Woods  v.  White 
Star  Line,  160  Mich.  540,  125  NW 
396,  27  LRANS  992. 

Mo. — Chase  v.  Atchison,  etc.,  R.  Co., 
134  Mo.  A.  655,  114  SW  1141;  Archer 
v.  Union  Pac.  R.  Co.,  110  Mo.  A.  349. 
86  SW  934. 

Nebr. — Union  Pac.  R.  Co.  v.  Evans, 
52  Nebr.   50,  71   NW  1062. 

N.  J. — Abbott  v.  Delaware,  etc.,  R. 
Co.,  66  N.  J.  L.  310,  47  A  588. 

Pa. — McGeehan  v  Lehigh  Valley 
R.  Co.,  149  Pa.  188,  24  A  205. 
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safe  approaches  are  not  sufficiently  indicated,  and 
the  passenger  without  any  negligence  on  his  part 
takes  the  unsafe  way,1  or  unless,  as  it  has  been  held, 
the  injury  was  caused  by  the  carrier's  gross  negli- 
gence. A  passenger  may  use  the  station  platform 
for  any  lawful  purpose  connected  with  his  journey, 


Ont. — Walker  v.  Great  Western  R 
Co.,  8  U.  C.  C.  P.  161. 

[a]  Warning  as  to  unsafe  ap- 
proach.— A  railroad  company  whose 
depot  platform  Is  near  Its  yards  per- 
forms its  full  duty  to  prevent  pas- 
sengers and  others  from  crossing 
through  the  yards  by  posting  warn- 
ing notices  and  frequently  warning 
pedestrians  not  to  do  so,  and  by  pro- 
viding a  safe  approach  over  its 
tracks  to  its  depot,  so  that  a  passen- 

?:er  takes  the  unsafe  way  through 
he  yards  at  his-  own  risk.  Perego 
v.  Lake  Shore,  etc.,  R.  Co.,  1S8  Mich. 
225,  122  NW  685. 

r-bl  Standing  between  tracks. — 
(1)  A  passenger  at  a  railroad  station 
who,  in  anticipation  of  the  approach 
of  his  train,  stands  on  the  planking 
between  two  tracks  and  is  injured 
by  a  train  passing  on  one  track,  is 
guilty  of  contributory  negligence  as 
a  matter  of  law,  where  the  railroad 
company  has  provided  a  safe  place 
beyond  the  tracks  at  which  he  could 
remain  until  the  arrival  of  his  train. 
McGeehan  v.  Lehigh  Valley  R.  Co., 
149  Pa.  188.  24  A  205.  (2)  But  it  is 
not  contributory  negligence  as  a 
matter  of  law  for  a  passenger,  on 
the  approach  of  his  train,  to  go  on 
a  platform  between  the  tracks,  pro- 
vided by  the  carrier,  and  to  stand 
there  awaiting  his  train.  Caswell  v. 
Boston,  etc..  R.  Co.,  98  Mass.  194,  93 
AmD  161;  Harper  v.  Pittsburg,  etc., 
R.  Co.,  219  Pa.  SS8,  68  A  831. 

Tc]  A  passenger  has  no  right  to 
enter  a  private  telegraph  offloe  In  a 
station  without  Invitation.  Roberts 
v.  Wabash  R  Co..  168  Mo.  A.  638,  134 
SW  89. 

[d]  Where  an  approach  to  a  plat- 
form has  been  used  for  years  by 
many  persons,  and  often  by  a  par- 
ticular passenger,  It  Is  not  negll- 
gence,  as  a  matter  of  law,  for  Him 
>  use  It  again.  Union  Pac.  R.  Co. 
v.  Evans,  62  Nebr.  60,  71  NW  1062. 

[el  Assumption  of  safety  of 
usual  passage.— A  passenger  may  as- 
sume that  the  usual  passage  leading 
from  the  ticket  office  to  the  baggage 
room  is  safe  for  use,  so  that  whether 
she  Is  guilty  of  contributory  negli- 
gence merely  because  there  was  an- 
other way  which  might  have  been 
used  without  injury,  when  the  dan- 
gers of  the  usual  passageway  were 
not  perceivable  or  avoidable  in  the 
exercise  of  ordinary  care,  Is  for  the 
Jury.  Exton  v.  New  Jersey  Cent.  R. 
Co..  62  N.  J.  L.  7,  42  A  486  [aff  63  N. 
J.  L.  356,  46  A  1099,  66  LRA  608]. 

1.  Missouri  Pac.  R.  Co.  v.  Long, 
81  Tex.  253,  16  SW  1016,  26  AmSR 
811;  Texas,  etc..  R.  Co.  v.  Brown,  78 
Tex.  397,  14  SW  1034:  Gulf,  etc.,  R. 
Co.  v.  Hodges,  (Tex.  Civ.  A.)  24  SW 
563. 

8.  .Peregro  v.  Lake  Shore,  etc.,  R. 
Co.,  158  Mich.  225,  12?  NW  635. 

3.  V.  S. — Chunn  v.  Washington 
City,  etc.,  R.  Co.,  207  V.  S.  802,  28 
SCt  63,  52  L.  ed.  219  [rev  23  App. 
(D.  C.)  551  ];  Missouri,  etc..  R.  Co.  v. 
Turley,  86  Fed.  369.  29  CCA  196  [rev 
1  Ind.  T.  276,  37  SW  52]. 

Ala. — Metcalf  v.  St.  Louis,  etc.,  R. 
Co.,  156  Ala.  240,  47  S  168. 

Ark. — Cook  v.  St.  Louis,  etc.,  R. 
Co.,  120  Ark.  394,  179  SW  501;  St. 
Louis,  etc..  R.  Co.  v.  Fuqua.  114  Ark. 
112,  169  SW  786:  Kansas  City  South- 
ern R.  Co.  v.  Watson,  102  Ark.  499, 
144  SW  922. 

111. — Chicago,  etc.,  R.  Co.  v.  Wool- 
rldge.  32  111.  A.  237. 

Ind.  T. — Gulf,  etc.,  R.  Co.  v.  Bol- 
ton. 2  Ind.  T.  463.  61  SW  1085. 

Iowa. — Matthteson  v.  Burlington, 
etc.,  R.  Co.,  125  Iowa  90,  100  NW 
61. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Reynolds,  71  SW  516,  24  KyL  1402. 


La. — Cassady  v.  Texas,  etc.,  R. 
Co.,  131  La.  626,  60  S  16. 

Mass. — Hutchinson  -  v.  Boston,  etc., 
R.  Co.,  219  Mass.  889,  107  NE  271: 
Caswell  v.  Boston,  etc.,  R.  Corp.,  98 
Mass.  194,  93  AmD  151. 

Minn. — Vance  v.  Great  Northern 
R.  Co..  106  Minn.  172,  118  NW  674. 

Mo. — Hickman  v.  Missouri,  etc., 
R.  Co.,  180  Mo.  A.   431,  167  SW  1178. 

N.  J. — Dotson  v.  Erie  R.  Co.,  68  N. 
J.  L.  679.  64  A  827. 

N.  Y. — Trleber  v.  New  York,  etc.,  R. 
Co.,  134  App.  Div.  661,  119  NYS  439 
[aff  201   N.  Y.  520  memL  94  NE  1099 


a]; 

id  ■: 


Rapid  Transit  Co.,  104  App.  Dlv.  106, 
93  NYS  316. 

N.  C. — Dunnevant  v.  Southern  R. 
Co..  167  N.  C.  232,  83  SB  347. 

Or. — Abbot  v.  Oregon  R.  Co..  46 
Or.  549,  80  P  1012,  114  AmSR  886,  1 
LRANS  851,  7  AnnCas  961. 

S.  C. — Renneker  v.  South  Carolina 
R.  Co.,  20  S.  C.  219. 

Tex. — Houston,  etc.,  R.  Co.  v.  Mc- 
carty, 40  Tex.  Civ.  A.  364,  89  SW 
806. 

W.  Va. — Barker  v.  Ohio  River  R. 
Co.,  61  W.  Va.  423,  41  BE  148.  90  Am 
SR  808. 

[a]  Duty  to  remain  In  waiting 
room  (1)  Ordinary  care  does  not 
require  a  passenger,  as  a  matter  of 
law,  to  remain  In  a  waiting  room  un- 
til the  arrival  of  his  train.  St.  Louis, 
etc.,  R.  Co.  v.  Grider,  110  Ark.  437, 
161  SW  1032.  (2)  The  fact  that  a 
passenger  went  from  the  waiting 
room  to  the  platform  where  he  was 
injured  a  few  minutes  before  board- 
ing the  train  does  not  render  him 
guilty  of  contributory  negligence  per 
se.  Kansas  City  Southern  K.  Co.  v. 
Watson,  102  Ark.  499,  144  SW  922. 

[b]  Changing  oaf.  One  who  is 
on  a  depot  platform  for  the  purpose 
of  changing  from  one  train,  on  which 
he  was  a  passenger,  to  another  is 
there  lawfully.  Philadelphia,  etc.,  R. 
Co.  v.  Young.  90  Fed.  709.  33  CCA 
261. 

[c]  The  oare  required  of  a  pas- 
senger on  a  railroad  station  platform 
on  the  approach  of  a  train  is  that  of 
a  reasonably  careful  and  prudent 
man,  when  called  on  to  act  under 
similar  conditions,  in  view  of  his 
entire  conduct  from  the  time  he  goes 
on  the  platform  until  Injured  by  a 
train.  Savageau  v.  Boston,  etc.,  R. 
Co.,  210  Mass.  164,  96  NE  67. 

[d]  Extraordinary    oar*    not    re- 

S aired.— The  holder  of  a  railroad 
cket  has  the  right  to  rely  on  the 
safety  of  a  freight  platform  without 
exercising  extraordinary  care  to  keep 
from  putting  his  foot  on  a  rotten 
board.  Cassady  v.  Texas,  etc,  R.  Co., 
131  La.  626,  60  S  15. 

[e]  Although  a  station  platform 
is  in  a  defective  condition,  a  pas- 
senger has  the  right  to  use  the  same, 
but  he  is  obliged  to  use  It  with  care 
proportioned  to  the  risk  arising  from 
its  defective  condition.  Houston, 
etc,  R.  Co.  v.  McCarty,  40  Tex.  Civ. 
A.  364.  89  SW  806. 

.  [f]  A  passenger,  injured  by  fall- 
ing through  a  platform  (1)  while 
waiting  for  a  train,  cannot  recover 
therefor  If  he  failed  to  exercise  ordi- 
nary care  for  his  own  safety,  which 
failure  contributed  In  any  degree  to 
his  injury.  St.  Louis,  etc,  R.  Co.  v. 
Grider.  110  Ark.  437,  161  SW  1082. 
(2)  Where  a  person,  while  trying  to 
get  her  children  on  to  the  platform 
of  the  depot,  steps  back  Into  a  hole 
In  the  platform,  she  Is  not  guilty  of 
contributory  negligence,  although,  If 
she  had  been  walking  face  forward 
In  the  direction  of  the  hole,  she  could 
easily  have  seen  It.  Barker  v.  Ohio 
River  R.  Co..  51  W.  Va.  423.  41  SE 
148.  90  AmSR  808. 


and  for  which  it  was  manifestly  intended,  but  he 
must  exercise  reasonable  care  in  so  doing.3  A  pas- 
senger must  also  exercise  reasonable  care  not  to 
pass  or  to  stand  too  near  the  track,  and  if  he  fails 
to  exercise  such  care,  whereby  he  is  struck  by  an 
ordinary  train  or  car,  he  cannot  recover.4    But  this 

[g]  Unllghted  platform. — (1)  A 
passenger,  unfamiliar  with  a  railroad 
station,  in  walking  around  in  the 
dark  is  guilty  of  contributory  negll- 

fence  barring  recovery  for  a  fall 
rom  the  unllghted  and  unguarded 
platform.  Hickman  v.  Missouri,  etc, 
R.  Co..  130  Mo.  A.  431,  167  SW  1178; 
Dunnevant  v.  Southern  R.  Co,  li"7  N. 
C.  232,  83  SE  347;  Stamp  v.  Eastern 
R.  Co.,  (Tex.  Civ.  A)  161  SW  450. 
(2)  A  passenger,  waiting  at  a  sta- 
tion on  a  dark  night  for  his  train. 
who  is  permitted  to  remain  in  a  well 
lighted  car  provided  with  necessary 
conveniences,  is  guilty,  of  contribu- 
tory negligence  where  he  leaves  the 
car  to  walk,  for  the  mere  purpose  of 
exercise,  on  the  unllghted  station 
platform  Abbot  y.  Oregon  R.  Co, 
«  Or.  649,  80  P  1012.  114  AmSR  885. 
1  LRANS  851,  7  AnnCas  961.  (3) 
But  where  a  person  who,  on  going 
to  a  station  to  take  a  train  at  night. 
finds  the  same  unllghted.  and  while 
seeking  a  secluded  spot  to  answer  an 
urgent  call  of  nature  falls  from  an 
unllghted  and  unguarded  platform, 
and  Is  Injured,  she  is  not  negligent 
*?.   a    matter    of    law.      Drummr    v. 

^."".^P^US;  Atc-    R-    Co-    183   iowa 
479.  133  NW  666. 


[h]  Platform  projection^— Where 
defendant's  depot  platform  was  about 
Jive  feet  higher  than  the  surrounding 
land,  and  a  retaining  wall  was  con- 
structed around  the  platform  which 
projected  four  or  Ave  inches  above 
the  floor  at  the  place  where,  steps 
were  provided  to  reach  the  ground 
below,  and  decedent,  after  debarking 
from  a  train,  caught  her  foot  on  the 
platform  projection,  which  caused 
ner  to  fall,  she  Is  not  guilty  of  con- 
tributory negligence,  as  a  matter  of 
law.  In  not  seeing  the  projection  and 
exercising  care  so  as  not  to  fall.    St 

ffJ'^'.f'Sv^^0-  v-  Fuaua,  111  Ark. 

112,  169  SW  786. 

.14]  *oy  platform. — A  passenger 
who  was  walking  on  an  icy  platform 
at  a  station  and  was  killed  by  slip- 
ping from  the  platform  on  to  the 
track  in  front  of  an  approaching 
train  cannot  be  said,  as  a  matter  of 
law,  to  have  been  guilty  at  contrib- 
utory negligence,  since  she  had  a 
right  to  rely  on  the  assumption  that 
defendant  had  performed  Its  duty  in 
maintaining  the  platform  in  a  rea- 
sonably safe  condition.  McGulre  v. 
Interborough  Rapid  Transit  Co..  104 
App.  Div.  105,  93  NYS  316. 
„  *■„  U.  S- — Kaiser  v.  Northern  Pac 
R.  Co.,  203  Fed.  933,  122  CCA  236; 
Lehigh  Valley  R.  Co.  v.  Dupont,  128 
Fed.  840.  64  CCA  478  (not  contribu- 
tory negligence  as  a  matter  of 
law). 

„.-A-la. — Louisville,  etc..  R.  Co.  v. 
Glasgow,  179  Ala.  251.  60  S  103; 
Metcalf  v.  St.  Louis,  etc.,  R.  Co.,  isi 
Ala.   240.   47  S  158. 

Ark. — Cook  v.  St.  Louis,  etc,  B, 
Co..  120  Ark.  394,  179  SW  $01. 

111. — Halbert  v.  St  Louis,  etc  R. 
Co,  147  111.  A.  316. 

Ind. — Eckart  v.  Marlon,  etc.  Tract 
Co,   69  Ind.  A.  217,  109  NE  224. 

Iowa. — Oaks  v.  Chicago,  etc,  R. 
Co,  156  NW  740. 

Ky.— Louisville,  etc,  R  Co.  v. 
Rlcketts,  52  SW  939.  21  KyL  662. 

Mass. — Hutchinson  v.  Boston,  etc, 
R.  Co,  219  Mass.  389,  107  NE  271; 
Neale  v.  Springfield  St.  R,  Co,  189 
Mass.   351.  76  NE  702. 

Mich. — Cousineau  v.  Muskegon 
Tract,  etc.,  Co,  152  Mich.  48.  115 
NW  987;  Cousineau  v.  Muskegon 
Tract,  etc,  Co,  145  Mich.  314,  108 
NW  720. 

Miss. — Campbell  v.  Yasoo.  etc.  R. 
Co.,  96  Miss.  309,  48  S  618.  21  Ann 
Cas  1179  and  note. 


For  later  cases,  developments  and  ohangee  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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duty  exists  as  to  ears  of  ordinary  width  only,6  and 
a  person  who  is  on  a  station  platform  waiting  to 
board  an  approaching  car  or  train  may,  in  the  ab- 
sence of  knowledge  that  his  position  is  perilous, 
assume  that  he  may  occupy  any  part  of  the  plat- 
form without  danger  of  being  struck  by  a  passing 
train  or  car." 

Going  on  or  crossing  tracks.    Reasonable  care  is 
required  of  a  passenger  in  going  on  or  crossing  a 


railroad  track  for  the  purpose  of  reaching  or  leav- 
ing his  train,  and  if  he  fails  to  exercise  such  care, 
whereby  he  is  injured,  he  is  guilty  of  contributory 
negligence;7  and  if  a  passenger  goes  on  the  track 
unnecessarily  and  without  valid  cause,  he  volun- 
tarily incurs  a  risk  for  the  consequences  of  which 
he  cannot  hold  the  railroad  responsible,  certainly 
not,  without  adequate  proof  that  he  took  active 
measures  of  precaution  to  guard  against  accident.1 


N.  J. — Dotson  v.  Erie  R.  Co..  68 
N.  J.  L  «7».  54  A  827. 

N.  Y. — Creenan  v.  International  R. 
Co..  139  App.  Dlv.  863.  124  NYS  360; 
Loder.  v.  Metropolitan  St.  R.  Co..  84 
App.  Dlv.   691.  82   NYS   957. 

Oh. — Meeker  v.  C.  D..  etc..  Tract. 
Co.,  31  Oh.  Clr.  Ct  346. 

R.  I.— Oarvey  v.  Rhode  Island  Co., 
26  R.  I.  80.  68  A  456. 

Tex. — Townsend  v.  'Houston  Elec- 
tric Co.,   (Civ.  A.)   154  SW  629. 

[aj  While  trains  ax*  passing-  a 
platform  at  a  station,  or  are  likely 
to  pass,  waiting  passengers  must 
keep  such  a  distance  from  the  edge 
of  the  platform  next  to  the  rail  that 
they  will  not  be  struck  by  such 
projections  as  usually  attach  to  ordi- 
nary trains.  Dotson  v.  Erie  R.  Co., 
68  N.  J.  L.  679,  64  A  827. 

£b]  Titsirtng*  ever  track  to  signal 
approaching  oar,— A  person  standing 
in  close  proximity  to.  and  leaning 
over,  an  interurban  traction  com- 
pany's track  In  order  to  signal  a 
rapidly  approaching  car  on  which  he 
desires  to  take  passage  contributes 
to  his  own  Injury  precluding  recovery 
for  negligence  of  the  motorman  in 
falling  to  stop  the  car;  misjudging 
the  speed  or  the  car  and  being 
blinded  by  the  headlight's  glare  were 
elements  charging  him  with  his  peril 
rather  than  relieving  him  from  the 
imputation     of     contributory     negli- 

SBnce.  Meeker  v.  C.  D.,  etc.,  Tract, 
o.,  81  Oh.  Cir.  Ct.  346. 
[cl  Standing  with  back  to  track. 
— (1)  Where  a  passenger,  while 
standing  on  the  edge  of  a  station 
platform  awaiting  a  train,  was  struck 
by  the  engine  bumper  which  pro- 
jected slightly  over  such  platform, 
the  fact  that  at  the  time  of  the  ac- 
cident he  had  his  back  to  the  train 
does  not  make  him  guilty  of  con- 
tributory negligence  as  a  matter  of 
law.  Campbell  v.  Yazoo,  etc.,  R 
Co.,  95  Miss.  309,  48  8  618,  21  Ann 
Cas  1179.  (2)  A  person  cannot  be 
held  guilty  of  contributory  negli- 
gence as  a  matter  of  law  because  she 
stood  with  her  back  so  near  a  street 
car  track  that  she  was  struck  by  a 
projecting  rail  on  the  side  of  a 
street  car  for  which  she  was  wait- 
ing, where  she  had  knowledge  that 
Previously  the  ears  stopped  Just  be- 
ore  reaching  that  point,  and  went  no 
further,  and  did  not  know  of  the 
change  made  a  month  or  six  weeks 
before.  Loder  v.  Metropolitan  St. 
R.  Co..  84  App.  Dlv.  591.  82  NYS 
957. 

5.  Denleon,  etc..  R.  Co.  v.  Craig. 
35   Tex.  Civ.  A.  648,  80   SW  866. 

6.  Evanavllle  R.  Co.  v.  Miller, 
(Ind.  A.)    Ill    NE  1031,  1033. 

"Such  passenger  cannot  be  charged 
with  contributory  negligence  as  a 
matter  of  law  by  reason  of  his 
taking  a  position  on  such  platform 
too  near  a  passing  train  or  car,  un- 
less, as  above  indicated,  he  had 
knowledge,  actual  or  constructive, 
that  by  taking  such  position  he  was 
exposing  himself  to  the  danger  of 
being  struck  or  otherwise  Injured  by 
such  train  or  car."  Evansvllle  R.  Co. 
v.  Miller,  supra. 

7.  U.  S. — Evans  v.  Southern  Pac. 
Co.,  202  Fed.  160.  120  CCA  448;  St. 
Louis,  etc..  R.  Co.  V.  Whittle,  74 
Fed.  296,  20  CCA  196;  MacLeod  v. 
Graven,  73  Fed.  627.  19  CCA  616. 

Ala. — East  Tennessee,  etc.,  R.  Co. 
v.  Kornegay,  92  Ala.  228,  9  S  657. 

Ark.— St.  Louis,  etc..  R.  Co.  v. 
Hutchinson.  101  Ark.  424,  142  SW 
527. 

Del. — MacFeat  v.  Philadelphia,  etc., 
R  Co..  21  Del.  62,  62  A  898. 


Ga. — Central  R..  etc,  Co.  v.  Perry, 
58  Ga.  461. 

111.— Hasklns  v.  St.  Louis,  etc.,  R. 
Co..  193  111.  A.  437;  McDonnell  v. 
Osborne,  191  111.  A.  460;  Roberts  v. 
Chicago,  etc.,  R.  Co.,  187  111.  A.  415; 
Kelly  v.  Chicago,  etc.,  R.  Co.,  176 
111.  A.  196;  Chicago,  etc..  R.  Co.  v. 
Weeks,  99  111.  A.  £l8  [aff  198  111. 
651,  64  NE  1039]. 

Ind. — Pere  Marquette  R.  Co.  v. 
Strange.  171  Ind.  160,  84  NE  819,  86 
NE  1026,  20  LRANS  1041. 

Iowa. — Dieckmann  v.  Chicago,  etc., 
R.  Co.,  105  NW  526;  Smith  v.  Chi- 
cago, etc.,  R.  Co.,  55  Iowa  83.  7  NW 
398   (passing  under  train). 

Ky. — Louisville,  etc.,  R  Co.  v. 
Smith,  185  Ky.  462.  122  SW  806; 
Bruff  v.  Illinois  Cent.  R.  Co.,  121  SW 
476,  24  LRANS  740:  Louisville,  etc. 
R.  Co.  v.  Lawler,  107  SW  702,  32  KyL 
994  [reh  den  109  SW  908,  S3  KyL 
802]  (contributory  negligence  as  a 
matter  of  law). 

La. — Weeks  v.  New  Orleans,  etc., 
R.  Co.,  40  La.  Ann.  800.  5  S  72.  8 
AmSR  560;  Moses  v.  Louisville,  etc., 
R.  Co.,  39  La.  Ann.  649,  2  S  567,  4 
AmSR  231. 

Md. — Baltimore,  etc,  R.  Co.  v. 
State,  63  Md.  135. 

Mass. — Hammond  v.  Boston  El.  R. 
Co.,  222  Mass.  270,  110  NE  266;  Rob- 
erts v.  New  York,  etc,  R  Co.,  175 
Mass.  296,  56  NE  659;  Young  v.  New 
York,  etc.,  R.  Co..  171  Mass.  S3,  50 
NE  455,  41  LRA  193  (crossing  In 
front  of  train  known  to  be  approach- 
ing); Wlnslow  v.  Boston,  etc.,  R.  Co., 
165  Mass.  264,  42  NE  1133;  Debblns 
v.  Old  Colony  R.  Co.,  154  Mass.  402, 

28  NE  274 

Mich. — French  v.  Detroit,  etc.,  R. 
Co.,   89   Mich.   537,   50  NW  914 

Minn. — De  Kay  v.  Chicago,  etc,  R 
Co.,  41  Minn.  178,  43  NW  182,  16  Am 
SR  687,  4  LRA  632. 

Mo. — Krels  v.  Missouri  Pac.  R.  Co., 
131  Mo.  533,  83  SW  64,  1150;  Burn- 
ham  v.  Chicago,  etc.,  R  Co.,  176  Mo. 
A  28°6,  162  SW  800. 

Nebr. — Chicago,  etc.,  R  Co.  v. 
Lagerkrans,  65  Nebr.  566,  91  NW  358, 
95  NW  2;  Union  Pac  R  Co.  v.  Sue, 
25  Nebr.  772,  41  NW  801. 

N.  H. — Murch  v.  Concord  R.  Corp., 

29  N.  H.  9,  61  AmD  631. 

N.  Y. — Lewis  v.  Delaware,  etc., 
Canal  Co.,  146  N.  Y.  508.  40  NE  248; 
Davenport  v.  Brooklyn  City  R.  Co., 
100  N.  Y.  632,  8  NE  305;  Gonzales  v. 
New  York,  etc.,  R.  Co.,  38  N.  Y.  440, 
98  AmD  68;  Griffith  v.  Long  Island 
R.  Co..  147  App.  Dlv.  693,  132  NYS 
"grante" 
1124V, 
R.   Co.,   188.  App.   Dlv.   659,    122   NTS 


641    [granted  ?48  App.   Dlv.   929,    133 
NYS   11241;   Engler  v.    International 


841;  Van  Ostrand  v.  Delaware,  etc., 
Co.,  112  App.  Dlv.  783,  99  NYS  548; 
Copeland  v.  Metropolitan  St.  R.  Co., 
78  App.  Dlv.  418,  78  NYS  1054  [aff 
177  NT  Y.  670  mem,  89  NE  1121 
mem]-  Albrecht  v.  New  York  Cent, 
etc..  R.  Co.,  64  App.  Dlv.  636,  66 
NYS  606  [aff  166  N.  Y.  628  mem,  59 
NE  1118  mem];  Hempenstall  v.  New 
York  Cent.,  etc.,  R.  Co.,  82  Hun  285, 
81  NYS  479;  Dale  v.  Brooklyn  City, 
etc.,  R.  Co.,  1  Hun  146,  3  Thomps, 
&  C.  686  [aff  60  N.  Y.  638  mem]  •  Hal- 

§ln    v.    Third   Ave.    R.    Co.,    40   N.    Y. 
uper.  176. 

Oh. — Smith  v.  Pittsburg,  etc.,  R. 
Co.,  34  Oh.  Clr.  Ct.  222  [aff  88  Oh.  St. 
586,  106  NE  1077];  Lake  Shore,  etc., 
R.  Co.  ▼.  Hotchklss,  24  Oh.  Cir.  Ct. 
481. 

Pa. — Lebrens  v.  Pennsylvania  R 
Co.,  240  Pa.  496,  87  A  847;  Welsen- 
berg  v.  Lackawanna,  etc.,  R.  Co.,  237 
Pa.  33,  85  A  74;  Kohler  v.  Pennsyl- 
vania R.  Co.,  185  Pa.  846,  19  A  1049: 
Busby  v.  Philadelphia  Tract  Co.,  126 


Pa.  659,  17  A  895,  12  AmSR  919. 

R.  L — Raczelowskl  v.  New  York, 
etc..  R  Co.,  94  A  687:  Chaffee  v.  Old 
Colony  R.  Co..  17  R.  I.  658,  24  A  141. 

Tenn. — King  v.  Tennessee  Cent.  R 
Co.,  129  Tenn.  44,  164  SW  1181,  61 
LRANS  618. 

Tex. — St  Louis  Southwestern  R. 
Co.  v.  Casseday,  (Civ.  A.V  48  SW  6 
[rev  on  other  grounds  92  Tex.  525,  60 
SW  126];  Smith  v.  Gulf.  etc.  R.  Co., 
61  Tex.  Civ.  A.  225,  128  SW  1177: 
Pillow  v.  Texarkana,  etc.,  R  Co..  55 
Tex.  Civ.  A.  597,  119  SW  128;  San- 
chez v.  San  Antonio,  etc.,  R.  Co.,  8 
Tex.  Civ.  A.  89,  22  SW  242. 

Va. — Pendleton  v.  Richmond,  etc., 
R  Co.,  104  Va.  813,  52  SE  574. 

Wash. — Cameron  v.  Union  Trunk 
Line,  10  Wash.  507,  39  P  128. 

W.  Va. — Lawry  v.  Baltimore,  etc., 
R.  Co.,  74  W.  Va.  791,  82  SE  1101. 

Wis. — Hartwlg  v.  Chicago,  etc.,  R 
Co..  49  Wis.  368,  6  NW  865  (falling 
into  cattle  guard,  free  from  contribu- 
tory negligence). 

Can. — Jones  v.  Grand  Trunk  R 
Co.,  18  Can.  S.  C.  696  [aff  16  Ont.  A. 
87J. 

la]  Where  the  railroad  track  is 
the  usual  and  only  practicable  route 
by  which  a  passenger  may  .go  from 
the  station  to  his  train,  the  railroad 
company  will   not  be  heard   to  say 


y 

that  a  passenger,  by  taking  such 
route,  becomes  guilty  of  negligence. 
Chicago,   etc.,   R.   Co.   v.   Lagerkrans, 


66  Nebr.  566,  91  NW  358,  95  NW  2. 

[b]  Persons  crossing  railroad 
tracks  are  bound  reasonably  to  use 
all  of  their  senses  for  the  prevention 
of  accident,  and  also  to  exercise  all 
such  reasonable  caution  as  ordinarily 
prudent  and  careful  persons  would 
exercise  In  like  circumstances.  Mac- 
Feat  v.  Philadelphia,  etc.,  R  Co.,  21 
Del.  62,  62  A  891 

[c]  A  person  approaching'  a  rail- 
road crossing  to  take  a  train  Js 
bound  to  know  that  It  is  a  place  of 
danger.  MacFeat  v.  Philadelphia, 
etc.,  R.  Co.,  21  Del.  52,  62  A  898. 

[d]  Passing  between  freight  can 
ready  to  be  put  In  motion. — Where  a 
person  of  mature  years  knows  that 
a  freight  train  is  standing,  ready  to 
move,  between  himself  and  a  passen- 
ger train,  and  that  his  passing  in  the 
nighttime  between  two  of  the  cars 
may  not  be  seen  by  those  managing 
the  train,  and  he  gives  no  notice  of 
his  Intention  so  to  pass  and  is  in- 
jured in  such  attempt,  he  is  guilty 
of  such  negligence  as  to  defeat  a  re- 
covery. Chicago,  etc.,  R  Co.  v. 
Dewey,  26  111.  255,  79  AmD  374. 

[e]  Crossing  tracks  diagonally, — 
A  pedestrian  who,  after  signaling  an 
approaching  car  about  half  a  block 
away  to  stop  at  a  customary  place 
for  taking  passengers,  proceeds  diag- 
onally across  the  tracks  to  such 
place,  assuming  that  the  motorman, 
as  the  car  approaches  the  stopping 
place,  will  use  reasonable  care  to 
permit  her  to  cross  in  safety,  is  not 
negligent  as  a  matter  of  law  for 
falling  to  look  behind  her  after  she 
started  in  her  diagonal  course  across, 
the  tracks.  Copeland  v.  Metropoli- 
tan St.  R.  Co.,  78  App.  Dlv.  418,  78 
NYS  1054  [aff  177  N.  Y.  570  mem,  69 
NE   1121   mem]. 

8.  U.  S.— Chicago,  etc..  R  Co.  v. 
Lowell,  151  U.  S.  209,  14  SCt  281,  38 
L.  ed.   131. 

III. — Illinois  Cent.  R  Co.  v.  Ober- 
hoefer,   76   111.  A.   672. 

Mass. — Young  v.  Old  Colony  R. 
Co.,  166  Mass.  178,  30  NE  560;  For- 
syth v.  Boston,  etc.,  R.  Co.,  103  Mass. 
610;  Bancroft  v.  Boston,  etc..  R. 
Corp.,    97    Mass.    276. 

Mich.— Perego  v.  Lake  Shore,  etc, 
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But  a  passenger  who  is  in  the  act  of  going  to  or 
leaving  the  train  at  a  place  where  there  is  an  ex- 
press or  implied  invitation  for  him  so  "to  do,  as 
where  it  is  necessary  for  him  to  cross  the  tracks, 
may  assume  that  the  railroad  company  will  so 
operate  its  other  trains,  or  otherwise  perform  its 
duty,  as  not  to  put  him  in  peril,8  and  he  is-  not 
under  the  same  obligation  to  look  out  for  his  own 
safety  by  looking  and  listening  as  is  incumbent  in 


general  on  a  person  who  approaches  a  railroad  track 
with  intent  to  cross  it;1"  and  accordingly  it  has 
been  held  that  it  is  not  contributory  negligence 
per  se  for  a  passenger  in  passing  from  the  depot 
to  the  train,  or  vice  versa,  to  attempt  to  cross  an 
intermediate  track  without  first  looking  and  lis- 
tening for  the  purpose  of  ascertaining  whether  a 
train  is  approaching  or  not,  but  the  question  is  or- 
dinarily one  for  the  jury  to  decide  under  all  the 


R.  Co.,  158  Mich.  225,  122  NW  635; 
Spaven  v.  Lake  Shore,  etc.,  R.  Co., 
130  Mich.  579,  90  NW  325. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Strauss,  75  Miss.  367,  22  S  822. 

N.  J. — Abbott  v.  Delaware,  etc.,  R. 
Co.,  65  N.  J.  L.  310.  47  A  588. 

N.  Y. — Rlcclardelll  v.  New  York 
Cent.,  etc.,  R.  Co..  166  App.  Div.  152, 
150  NYS  593. 

[a]  XUustratlonS'—  (1)  A  railroad 
company  which  has  provided  a  sta- 
tion room  and  platform  for  the  use 
of  those  who  have  occasion  to  de- 
part from  and  to  enter  its  trains  is 
not  liable  to  a  person  who,  before  the 
arrival  of  the  train,  leaves  the  plat- 
form, and,  while  walking  unnecessa- 
rily on  an  adjacent  track,  is  injured 
by  a  switch  engine  of  another  rail- 
road company.  Spaven  v.  Lake 
Shore,  etc.,  R.  Co.,  130  Mich.  579.  90 
NW  325.  (2)  Where  a  woman  hav- 
ing an  opportunity  to  make  inquiries 
about  the  train  she  Is  to  take  falls  so 
to  do,  and  then  attempts,  in  broad 
daylight  to  cross  the  tracks  in  front 
of  an  approaching  train  which  she 
sees  and  which  is  only  a  short  dis- 
tance away,  and  Is  struck  by  the 
engine  and  Injured,  the  company 
having  made  no  provision  and  held 
out  no  invitation  for  her  to  cross 
where  she  did,  she  cannot  recover  in 
an  action  for  damages  against  the 
railroad,  and  the  fact  that  others 
crossed  the  railroad  track  at  the 
place  where  she  attempted  to  cross 
and  was  injured  constitutes  no  ex- 
cuse in  the  absence  of  any  planking 
or  Invitation  by  the  railroad,  or  proof 
that  the  place  was  known  to  or  ac- 
quiesced in  by  the  railroad  as  a 
crossing.  Young  v.  Old  Colony  R. 
Co.,  156  Mass.  178,  30  NB  560.  (3) 
Where  there  was  a  space  of  but  four 
feet  between  the  rear  ends  of  two 
trains  standing  on  the  same  track, 
and  overdue  to  start.  It  was  con- 
tributory negligence  for  a  passenger, 
wishing  to  inquire  the  reason  of  de- 
lay,  to   alight   and   to   undertake   to 

gass  between  the  two  trains,  there 
eing  an  opening  at  a  street  crossing 
fifty  yards  away,  and  the  station  be- 
ing near  by  on  the  side  of  the  train 
on  which  the  passenger  alighted. 
Illinois  Cent.  R.  Co.  v.  Strauss,  75 
Miss.  367.   22   S   822. 

[b]  Custom  of  crossing  track  ac- 
quiesced In  by  carrier. — There  is  no 
obligation,  as  a  matter  of  law,  on  the 
part  of  a  passenger  alighting  at  a 
station  at  night,  to  take  a  street  on 
his  way  home  which  passes  under 
the  track,  and  which  is  unllghted. 
unimproved,  and  marshy,  where  it  Is 
shown  that  it  was  customary  for  all 

fiersons  leaving  on  the  side  of  the 
rack  on  which  the  passenger 
alighted  to  cross  over,  and  that  tnis 
custom  was  well  known  to  defend- 
ant, but  the  question  was  one  for  the 
jury  to  decide  under  all  the  circum- 
stances of  the  case.  Chicago,  etc.. 
R.  Co.  v.  Lowell,  161  U.  S.  209,  14 
SCt  281,  38  L.  ed.  131. 

9.  V.  S. — Warner  v.  Baltimore, 
etc.,  R.  Co.,  168  U.  S.  339,  18  SCt  68, 
42  L.  ed.  491  [rev  7  App.  <D.  C.)  791: 
Richmond,  etc.,  R.  Co.  v.  Powers,  149 
U.  S.  43,  13  SCt  748,  37  L.  ed.  642; 
Delaware,  etc.,  R.  Co.  v.  Price,  221 
Fed.  848.  137  CCA  406  [certiorari 
den  238  U.  S.  636,  35  SCt  339,  59  L. 
ed.  1500];  Atlantic  City  R.  Co.  v. 
Clegg,  183  Fed.  216.  106  CCA  478; 
Chesapeake,  etc..  R.  Co.  v.  King,  99 
Fed.  251.  40  CCA  432.  49  LRA  102; 
Alabama  Great  Southern  R.  Co.  v. 
Coggins.  88  Fed.  456,  32  CCA  1. 


Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Cleere,  76  Ark.  377,  88  SW  995;  St. 
Louis,  etc.,  R.  Co.  v.  Johnson,  59 
Ark.  122.  26  SW  593. 

Del. — MacFeat  v.  Philadelphia, 
etc.,  R.  Co.,  21  Del.  52.  62  A  898. 

Ga. — Atlanta  Cons.  St.  R.  Co.  v. 
Bates,   103  Ga.  333,  30  SB  41. 

111. — Chicago,  etc.,  R.  Co.  v,  Ryan, 
165  111.  88,  46  NB  208  [aft  62  111.  A. 
264];  Chicago,  etc.,  R.  Co.  v.  Wilson, 
63  111.  167;  Pennsylvania  Co.  v. 
Keane,  41  111.  A.  317  [aft  143  111.  172, 
52  NE  260]. 

Ind. — Stowers  v.  Citizens'  St.  R. 
Co.,  21  Ind.  A.  434.  62  NB  710. 

Ky. — Illinois  Cent.  R.  Co.  v.  Proc- 
tor. 122  Ky.  92,  89  SW  714,  28  KyL 
598. 

La. — Mahnke  v.  New  Orleans  City, 
etc.,  R.  Co..  104   La.  411,  29  S  62. 

Md. — Baltimore  Tract.  Co.  ▼. 
Helms,  84  Md.  516,  36  A  119,  36  LRA 
215. 

Mass. — Hunt  v.  Old  Colony  St.  R. 
Co.,  206  Mass.  11,  91  NE  883;  Con- 
nolly v.  New  York,  etc.,  R.  Co.,  158 
Mass.  8,  32  NB  937;  Mayo  v.  Boston, 
etc.,  R.  Co.,  104  Mass.  137;  Chaffee  v. 
Boston,  etc>,  R.  Co..  104  Mass.  108; 
Gaynor  v.  Old  Colony,  etc.,  R.  Co., 
100  Mass.'  208,  97  AmD  96;  Warren 
v.  Fitchburg  R.  Co.,  8  Allen  227,  85 
AmD  700. 

Minn. — Fonda  v.  St.  Paul  City  R. 
Co.,  71  Minn.  438,  74  NW  166,  70  Am 
SR  341. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Daniels,  96  Miss.  314,  50  S  721,  27 
LRANS  128  and  note. 

Mo. — Lenix  v.  Missouri  Pac.  R.  Co., 
76  Mo.  86. 

N.  J.— Klein  v.  Jewett,  26  N.  J.  Bq. 
474  [aff  27  N.  J.  Eq.  650]. 

N.  Y. — Beecher  v.  Long  Island  R. 
Co.,  161  N.  Y.  222,  55  NE  899;  Distler 
v.  Long  Island  R.  Co..  151  N.  Y.  424, 
45  NE  937,  35  LRA  762;  Copeland  v. 
Metropolitan  St.  R.  Co.,  78  App.  Dlv. 
418,  79  NYS  1054  [aft  177  N.  Y. 
570  mem,  69  NE  1121  mem];  Jewell 
v.  New  York  Cent.,  etc.,  R.  Co.,  27 
App.  Div.  600,  60  NYS  848;  Landri- 
gan  v.  Brooklyn  Heights  R.  Co.,  23 
App.  Div.  43,  48  NYS  454;  Allenza 
v.  Erie  R.  Co.,  78  Misc.  659.  138  NYS 
1024. 

Pa. — Lee  v.  Baltimore,  etc.,  R.  Co., 
246  Pa.  566.  92  A  719;  Struble  v. 
Pennsylvania  Co..  226  Pa.  118.  76  A 
17;  Keifner  v.  Pittsburg,  etc.,  R.  Co., 
223  Pa.  60,  72  A  253:  Harper  v.  Pitts- 
burg, etc.,  R.  Co.,  219  Pa.  368.  68  A 
831;  Girton  v.  Lehigh  Valley  R.  Co., 
199  Pa.  147,  48  A  970;  Flanagan  v. 
Philadelphia,  etc.,  R.  Co.,  181  Pa.  237. 
37  A  341. 

R.  I. — Chaffee  v.  Old  Colony  R.  Co., 
17  R.  I.  658,  24  A  141. 

Vt.— Wiley  v.  Rutland  R.  Co.,  86 
Vt.  504,  86  A  808. 

Wash. — Smith  v.  Union  Trunk 
Line,  18  Wash.  351.  51  Pa.  400,  45 
LRA  169. 

Wis. — Karr  v.  Milwaukee  Light, 
etc..  Co..  132  Wis.  662,  113  NW  62, 
122  AmSR  1017.  13  LRANS  283. 

[a]  Signal  device  mi  invitation  to 
cross  track. — Where  an  electric  rail- 
road company  maintained  between 
its  parallel  tracks  a  night  signal  de- 
vice with  directions  to  passengers  to 
hold  up  the  handle  thereof,  which 
caused  a  light  to  appear,  until  a  car 
came  In  sight,  and  passengers  boarded 
the  cars  only  from  the  outside  rail 
of  each  track,  the  device  was  an  in- 
vitation to  passengers  to  cross  the 
track  to  give  the  signal  and  to  re- 
cross  to  board  the  car.  Karr  v.  Mil- 
waukee Light,  etc.,  Co.,  182  Wis.  662, 


113  NW  62,  122  AmSR  1017.  13  LRA 
NS  283. 

[b]  Hole  in  crosswalk  helms* 
tracks. — Where  a  passenger  who. 
after  alighting  from  a  street  car  at 
night  and  while  proceeding  across 
the  company's  track  to  her  destina- 
tion, looked  for  cars  on  such  track 
to  make  certain  that  she  would  not 
cross  the  track  in  front  of  an  ap- 
proaching car,  fell  into  a  hole  on  the 
crosswalk  between  the  tracks,  she 
Is  not  negligent  as  she  had  a  right 
to  assume  that  the  crossing  was  safe, 
and  It  was  her  duty  to  look  before 
crossing  the  track  for  approaching 
cars.  Mahnke  v.  New  Orleans  City, 
etc.,  R.  Co.,  104  La..  411,  29  S   62. 

10.  U.  S. — Warner  v.  Baltimore, 
etc.,  R.  Co..  168  U.  S.  339,  18  SCt  68. 
42  L.  ed.  491  [rev  7  App.  (D.  C.)  T»l: 
Chesapeake,  etc..  R.  Co.  v.  King,"  99 
Fed.  251,  40  CCA  432.  49  LRA  102; 
Graven  v.  MacLeod,  92  Fed.  846,  35 
CCA  47. 

Ark.-^-St.  Louts,  etc,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
527. 

Colo. — Atchison,  etc..  R.  Co.  v. 
Shean,  18  Colo.  368,  33  P  108.  20 
LRA  729. 

111. — Pennsylvania  Co.  v.  McCaff- 
rey, 173  111.  169,  60  NE  713:  Chicago 
City  R.  Co.  v.  Robinson,  127  111.  9. 
18  NB  772,  11  AmSR  87.  4  LRA  126. 

Kan. — Coon  v.  Atchison,  etc,  R. 
Co.,  82  Kan.  311,  108  P  85,  27  LRANS 
1013. 

La. — Conway  v.  New  Orleans  City, 
etc.,  R.  Co.,  61  La.  Ann.  146,  24  S 
780;  Weeks  v.  New  Orleans,  etc..  R. 
Co.,  40  La.  Ann.  800,  S  S  12,  8  AmSR 
560. 

Md. — Baltimore,  etc.,  R.  Co.  ▼. 
State,  81  Md.  871,  32  A  201-  Phlladel- 

Shla,  etc.,  R  Co.  v.  Anderson.  72 
Id.  619,  20  A  2.  20  AmSR  482.  8 
LRA  678;  Baltimore,  etc,  R.  Co.  v. 
State,  60  Md.  449. 

Mo. — McDonald  v.  Kansas  City. 
etc^  R.  Co.,  127  Mo.  38,  29  SW  848. 

N.  J—  Atlantic  City  R.  Co.  v. 
Goodln,  62  N.  J.  L.  894,  42  A  338.  71 
AmSR  662,  46  LRA  671. 

N.  Y. — Parsons  v.  New  York  Cent., 
etc.,  R.  Co.,  113  N.  Y.  356,  21  NE  1*5: 
10  AmSR  450,  8  LRA  683:  Brassell 
v.  New  York  Cent.,  etc.,  R.  Co..  84  .N. 
Y.  241;  Warfleld  v.  New  York.  etc. 
R.  Co.,  8  App.'  Dlv.  479.  40  NYS   783. 

Oh. — Cincinnati  St  R.  Co.  v.  SneU, 
54  Oh.  St.  197.  43  NB  207.  32  LRA 
276.   . 

Pa. — Struble  v.  Pennsylvania  Co, 
226  Pa  118.  75  A  17;  Keifner  v. 
Pittsburg,  etc.,  R  Co..  223  Pa.  .50, 
72  A  253:  Betts  v.  Lehigh  Valley  R 
Co.,  191  Pa.  676,  43  A  362.  45  LRA 
261;  Pennsylvania  R.  Co.  v.  White. 
88  Pa.  827. 

Tex. — Gulf,  etc.  R.  Co.  v.  Morgan. 
26  Tex.  Civ.  A.  878.  64  SW  688. 

See  also   supra  t    1340. 

"  There  Is  a  difference  between  the 
care  and  caution  demanded  In  cross- 
ing a  railroad  track  on  a  highway 
and  in  crossing  while  at  a  depot  of  a 
railroad  company  to  reach  the  cars^ 
No  absolute  rule  can  be  laid  down 
to  govern  the  passenger  in  the  latter 
case  under  all  circumstances.  While 
a  passenger  has  a  rirtt  to  Dass  from 
the  depot  to  the  train  on  which  such 
passenger  intends  to  travel,  and  the 
company  should  furnish  reasonable 
and  adequate  protection  against  ac- 
cident in  the  enjoyment  of  this  privi- 
lege, the  passenger  is  bound  to  exer- 
cise proper  care,  prudence  and  cau- 
tion In  avoiding  danger.  The  degree 
of  care  and  caution  must  be  governed 
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development*  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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facts  and  circumstances  of  the  case.11  Bnt  this  rule 
does  not  apply  where  there  is  no  invitation  or  in- 
ducement to  cross,13  as  where  the  car  or  train  is 
not  standing  at  a  place  appointed  by  the  carrier 
for  the  exit  or  entrance  of  passengers,1*  or  where 
the  passenger  alights  from  the  wrong  side  of  a 
train;14  nor  does  it  apply  where  the  passenger  is 


warned  of  an  approaching  train,  such  as  by  the 
closing  of  platform  gates.15  In  case  the  circum- 
stances are  such  that  a  person  crossing  a  track 
at  a  station  is  not  bound  to  look  for  trains,  the 
fact  that  he  does  look  but  does  not  look  effectually 
so  as  to  see  an  approaching  train  does  not  of  itself 
make    him     guilty     of    contributory     negligence.18 


in  all  cases  by  the  extent  of  the  peril 
to  be  encountered  and  the  circum- 
stances attending  the  exposure." 
Terry  v.  Jewett.  78  N.  Y.   838,   844 

[a]  Bell  an  oe  on  role  of  oompany. 
— The  failure  of  a  passenger  about 
to  cross  the  track  at  a  station  In 
order  to  take  his  train  to  stop,  look, 
and  listen  for  other  trains  is  not, 
as  a  matter  of  law  contributory 
negligence  where  he  knew  of  and 
relied  on  a  rule  of  the  carrier  requir- 
ing a  train  approaching  a  station 
where  another  train  is  receiving  or 
discharging  passengers  to  stop  before 
reaching  the  station,  and  not  to  pro- 
ceed until  the  other  train  has  moved 
away  or  a  signal  has  been  given  to 
approach.  Betts  v.  Lehigh  Valley 
R  Co.,  191  Pa.  575,  43  A  362,  45  LRA 
2S1. 

11.  TJ.  S. — Chicago,  etc.,  R.  Co.  v. 
Stepp,  164  Fed.  786,  90  CCA  431,  22 
LRANS  350  [aff  161  Fed.  908]; 
Graven  v.  McLeod,  92  Fed.  846,  35 
CCA  47. 

Ala. — Birmingham  R.,  etc,  Co.  v. 
Landrum,  153  Ala.  192,  45  S  198,  127 
AmSR  25. 

Colo. — Atchison,  etc.,  R  Co.  v. 
Shean,  18  Colo.  368,  33  P  108,  20 
LRA  ?29. 

III. — Chicago  Terminal  Transfer  R. 
Co.  v.  Schmelling,  197  111.  619,  64  NE3 
714  [aff  99  III.  A.  6771;  Sorenson  v. 
Illinois  Cent.  R.  Co..  166  111.  A.  606; 
Illinois  Cent.  R.  Co.  v.  Johnson,  123 
111.  A.  300  [rev  on  other  grounds  221 
111.  42,  77  NE  592];  Pennsylvania  Co. 
v.  Keane,  41  111.  A.  317  [aff  143  111. 
172,   32   NE   260]. 

Kan. — Saunders  v.  Atchison,  etc., 
R  Co.,  95  Kan.  687,  14  8  P  657;  Coon 
v.  Atchison,  etc.,  R.  Co.,  82  Kan.  311, 
108  P  86,  27  LRANS   1013. 

Ky. — Illinois '  Cent.  R  Co.  v.  Proc- 
tor, 122  Ky.  92,  89  SW  714,  28  KyL 
E98. 

La. — Conway  v.  New  Orleans  City, 
etc.,  R  Co.,  61  La.  Ann.  148,  24  S 
780. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Anderson,  72  Md.  519,  20  A  2,  20 
AmSR  483,  8  LRA  673. 

Mass. — Chaffee  v.  Boston,  etc.,  R 
CoTp.,    104    Mass.    108. 

Miss.— Illinois  Cent.  R.  Co.  ▼. 
Daniels,  96  Miss.  814,  50  S  721,  27 
LRANS  128  and  note. 

N.  J. — Redhing  v.  Central  R.  Co., 
68  N.  J.  L.  641,  54  A  431;  Atlantic 
City  R.  Co.  v.  Goodin,  62  N.  J.  L.  394, 
42  A  333,  72  AmSR  662.  45  LRA  671; 
Jewett  v.  Klein,  27  N.  J.  Eq.  550. 

N.  Y. — Beecher  v.  Long  Island  R. 
Co.,   161   N.   Y.    222,    55   NE   899;   Blg- 

fers  v.  New  York  Cent.,  etc.,  R.  Co., 
67  App.  Div.  245,  141  NYS  827; 
Jewell  v.  New  York  Cent.,  etc.,  R. 
Co.,  27  App.  Div.  600.  60  NYS  848. 

Pa. — Flanagan  v.  Philadelphia,  etc., 
R.  Co.,  181  Pa.  237.  37  A  341;  Penn- 
sylvania R.  Co.  v.  White.  88  Pa.  827: 
Girton  v.  Lehigh  Valley  R.  Co.,  17  Pa. 
Super.  143. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Morgan, 
26  Tex.  Civ.  A.  378,  64  SW  688. 

Vt.— Wiley  v.  Rutland  R  Co.,  86 
Vt.  504.  86  A  808. 

Va. — Washington,  etc.,  R.  Co.  v. 
Vaughan.   ill  Va.  786,  69  SB  1035. 

Wis. — Karr  v.  Milwaukee  Light, 
etc.,  Co.,  132  Win.  662,  113  NW  62, 
122  AmSR  1017,  13  LRANS  283. 
-  But  see  Hall  v.  Southern  R.  Co..  88 
S.  C.  430.  70  SE  1039  (holding  that 
a  passenger  was  guilty  of  contribu- 
tory negligence,  barring  recovery  for 
injury  through  being  struck  by  a 
train,  where,  without  looking  or  lis- 
tening, he  attempted  to  cross  a  track 
at  a  passenger  station  to  reach  his 
train);  Gregg  v.  Northern  Pac.  R. 
Co.,  49  Wash.  183,  94  P  911  (holding 
that,  where  a  person  possessing 
good     eyesight     and     hearing,     and 


familiar  with  the  surroundings, 
stepped  on  a  railroad  track  with  a 
view  of  crossing  the  track  to  board 
a  train,  and  did  not  stop,  look,  or 
listen  for  a  train,  he  was  guilty  of 
contributory  negligence  as  a  matter 
of  law). 

[a]  This  doctrine  baa  been  stated 
aa  follows i  That  if  a  passenger, 
passing  from  a  station  house  in  the 
direct  and  usual  course  to  enter 
the  cars  which  are  waiting  to  re- 
ceive passengers,  is  obliged  by  the 
location  of  the  tracks  to  pass  over 
a  track  that  Is  unoccupied,  he  has 
a  right  to  rely  to  some  extent  on 
proper  and  usual  signals  of  warn- 
ing to  be  given  by  trains  or  cars 
passing  the  unoccupied  track  at  such 
a  place  and  under  such  circum- 
stances, and  the  fact  that  a  passen- 
ger who  is  attempting  to  cross  a 
railroad  track  does  not,  at  the  In- 
stant of  stepping  on  it,  look  to  as- 
certain whether  a  train  Is  approach- 
ing  Is  not  conclusive  of  want  of  due 
care  on  his  part.  Chaffee  v.  Boston, 
etc.,  R  Corp.,  104  Mass.  108,  116.  (In 
this  case  it  appeared  that  the  pas- 
senger, while  walking  from  the  door 
of  the  passenger  room  to  the  place 
where  he  stepped  from  the  platform, 
looked  up  and  down  the  track  to  see 
if  it  was  clear,  and  saw  nothing,  that 
the  night  was  dark,  and  that  imme- 
diately after  stepping  from  the  plat- 
form on  the  track  he  was  struck  and 
injured  by  a  passing  hand  car 
which  had  no  light  on  ft.  The  court 
said:  "There  Is  evidence  in  this, 
that  the  plaintiff,  in  the  act  of  cross- 
ing, was  thoughtful  of  the  danger  to 
which  he  was  exposed,  and  was  in 
the  exercise  of  some  degree  of  care 
with  reference  to  it.  Whether  it  was 
due  care  under  all  the  circumstances, 
applying  as  the  measure  of  due  care 
the  rule  that  it  must  be  such  care 
as  men  of  common  prudence  usually 
exercise  In  positions  of  like  expos- 
ure and  danger,  was  a  question  for 
the  Jury.  It  cannot  be  maintained, 
as  matter  of  law,  that  the  plain- 
tiff was  negligent  in  not  looking  up 
and  down  the  track  at  the  moment 
when,  in  a  dark  night,  he  stepped 
from  the  platform  upon  it"). 

[b]  Ooing  from  train  to  eating 
station. — The  rule  of  the  text  has 
been  held  to  apply  to  a  passenger 
who,  while  on  a  continuous  Journey, 
Is  Injured  by  a  passenger  train  while 
he   Is   crossing   a  track  for  the   pur- 


pose of  going  to  an  eating  station 
provided  by  the  company  for  the  ac- 
commodation     of     passengers,      the 


court  in  this  case  saying  that,  while 
leaving  a  train  for  this  purpose,  he 
does  not  cease  to  be  a  passenger  or 
lose  the  protection  of  those  regula- 
tions that  the  company  Is  bound  to 
provide  for  his  safety  while  on  its 
cars  and  when  rightfully  on  Its 
depot  grounds,  and  the  same  rules 
of  law  can  be  Invoked  for  his  protec- 
tion under  such  circumstances  as  are 
afforded  to  passengers  going  to  and 
from  its  cars.  Atchison,  etc.,  R.  Co. 
v.  Shean,  18  Colo.  868,  33  P  108,  20 
LRA  729. 

[c]  Knowledge  of  danger.— a ) 
The  fact  that  a  passenger,  alighting 
from  a. train  to  cross  a  track  between 
the  train  and  the  depot,  knew  that  a 
fast  train  was  due  on  the  intervening 
track,  but  did  not  stop  to  look  or 
listen,  does  not  per  se  constitute  con- 
tributory negligence.  Atlantic  City 
R.  Co.  v.  Goodin.  62  N.  J.  L.  394.  42 
A  333,  72  AmSR  652,  45  LRA  671. 
(2)  But  the  fact  that  a  passageway 
was  provided  by  an  electric  car  com- 
pay  from  a  platform  on  which  pas- 
sengers alighted  to  a  platform  on  the 
other  side  of  the  tracks  does  not  re- 
lieve the  passenger,  alighting  from 
one  car  on  the  platform  and  passing 


behind  such  car  over  such  passage- 
way on  to  another  platform,  from  the 
duty  of  looking  for  a  car  approach- 
ing on  the  other  track  over  which  he 
knows  that  cars  constantly  pass. 
Yersack  v.  Lackawanna,  etc.,  R.  Co., 
221  Pa.  493,  70  A  837,  128  AmSR  746, 
18  LRANS  519. 

[d]  Passengers  on  a  freight 
train  on  which  their  live  stock 
is  carried,  in  going  between  a 
caboose  and  the  depot,  are  required 
to  look  and  to  listen  when  about  to 
cross  an.  Intervening  track,  their  ob- 
ligation being  greater  than  that  of 
persons  passing  between  the  station 
platform  and  a  passenger  train  at  a 
stop  for  passengers.  Coon  v.  Atchi- 
son, etc,  R.  Co.,  82  Kan.  311,  108  P 
85,    27    LRANS    1013. 

19.  Wheelwright  v.  Boston,  etc., 
R.  Co.,  135  Mass.  226;  Cincinnati,  etc., 
R  Co.  v.  Wagner,  16  Oh.  Clr.  Ct.  395, 
8  Oh.  Clr.  Dec.  312. 

[a]  Thus,  where  there  was  a  dou- 
ble track  in  front  of  the  station,  and 
four  or  five  Inches  of  snow  had 
fallen,  and  defendant's  employees 
had  cleaned  the  snow  at  places  con- 
venient for  passengers  to  cross  the 
first  track,  and  where  plaintiff  who 
had  been  at  the  station  some  time, 
in  going  to  a  train  on  the  second 
track  crossed  in  the  snow,  in  the  day- 
time, .  without  good  reason  being 
shown  for  disregarding  the  cross- 
ings that  had  been  cleaned,  and 
tripped  on  the  rail  of  the  first  track, 
he  was  guilty  of  contributory  negli- 
gence. Cincinnati,  etc.,  R.  Co.  v. 
Wagner,  16  Oh.  Clr.  Ct.  395,  8  Oh. 
Clr.  Dec  312. 

13.  DeKay  v.  Chicago,  etc.,  R.  Co., 
41  Minn.  178.  43  NW  182.  16  AmSR 
687,  4  LRA  632;  Sattler  v.  Chicago, 
etc.,  R  Co.,  71  Nebr.  213,  98  NW 
663;  Parsons  v.  New  York  Cent,  etc., 
R  Co.,  37  Hun  (N.  Y.)  128. 

[a]  Parson  crossing  '  track  from 
train  before  It  Is  stopped  at  station. 
— Where,  on  the  arrival  of  a  passen- 
ger train  at  a  station,  a  passenger 
leaves  the  same  before  it  is  stopped 
and  before  any  invitation  or  notloe 
to  leave  the  train  has-  been  given, 
and  after  alighting  safely  attempts 
to  cross  tracks  lying  between  the 
train  and  the  station  platform,  he  is 
bound  to  use  the  same  care  In  at- 
tempting to  cross  such  tracks  as 
would  be  required  of  a  person  at- 
tempting to  cross  a  railroad'  track 
on  a  highway.  Parsons  v.  New  York 
Cent.,  etc.,  R.  Co.,  87  Hun  (N.  Y.) 
128. 

14.  Chicago,  etc.  R  Co.  v.  Low- 
ell. 151  U.  S.  209,  14  SCt  281,  38  L. 
ed.  181;  Fadley  v.  Baltimore,  etc.,  R. 
Co.,  15S  Fed.  514,  82  CCA  464;  Flana- 
gan v.  Philadelphia,  etc..  R  Co.,  181 
Pa.  237,  37  A  341. 

[a]  Por  example,  no  recovery  can 
be  had  for  Injuries  to  a  passenger 
who  was  familiar  with,  defendant's 
depot  grounds  and  knew'  that  there 
was  an  overhead  passageway  across 
the  tracks,  and  that  a  safe  platform 
had  been  provided  on  the  side  next 
to  the  depot,  where  he  alighted  from 
the  other  side  of  the  train,  and,  with- 
out stopping  to  look  or  listen,  , 
started  across  the  tracks  toward  a 
point  opposite  the  depot,  and  was 
struck  by  a  train  on  smother  track. 
Flanagan  v.  Philadelphia,  etc.,  R.  Co., 
181   Pa.   237.  37  A  341. 

IB.  Debblns  v.  Old  Colony  R.  Co., 
164   Mass.   402,  28  NE  274. 

16.  Delaware,  etc.,  R.  Co.  v.  Price, 
221  Fed.  848.  137  CCA  406  [certiorari 
den  238  U.  S.  636.  35  SCt  939,  59  L. 
ed.   1500]. 

[a]  Season  for  rale. — "When, 
under  the  circumstances,  the  law  re- 
lieved the  passenger  of  the  duty  of 
looking,    and    required    the    railroad 
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Where  a  passenger,  after  alighting  from  a  Btreet 
car,  goes  behind  the  car  and  attempts  to  cross  a 
parallel  track  without  taking  proper  precautions  as 
to  looking  and  listening  for  an  approaching  car,  he 
is  guilty  of  contributory  negligence.17  However, 
in  some  cases  the  circumstances  have  been  such  that 
the  conduct  of  plaintiff  was  held  not  to  constitute 
negligence  per  se,18  or  the  question  of  contributory 
negligence  was  held  to  be  one  for  the  jury." 
[$  1493]    2.  Boarding  Train  or  Oar— a.  In  Gen- 


eral. While  it  is  the  duty  of  a  carrier  to  provide 
safe  and  reasonable  means  of  ingress  to  its  cars  or 
other  vehicles  employed  for  the  carriage  of  passen- 
gers, on  the  performance  of  which  duty  the  passen- 
ger has  a  right  to  rely,80  it  is  equally  the  duty  of  a 
passenger  in  boarding  the  same  to  use  the  means 
provided  with  reasonable  circumspection  and  care, 
what  is  such  care  depending  on  the  circumstances 
of  the  particular  case.21  It  is  not  negligence  in 
itself  to  attempt  target  on  the  front  platform  of  a 


company  to  protect  the  passenger, 
without  requiring  her  to  look,  it  is 
difficult  to  conceive  why  the  rail- 
road company  should  be  relieved  of 
Its  obligation  simply  because  the  pas- 
senger did  what  the  law  did  not  re- 
quire her  to  do.  It  would  be  a 
harsh  rule  to  strip  a  passenger  of 
the  protection  which  under  the  cir- 
cumstances the  law  gives  her,  if  by 
extra  caution  she  happens  to  do 
something  to  care  for  herself  which 
she  is  not  required  to  do,  without  re- 
gard to  whether  she  in  fact  is 
thereby  apprised  of  the  danger  in 
which  she  is  placed  by  the  failure 
of  the  railroad  company  to  perform 
its  duty  to  her.  The  adoption  of 
such  a  rule  would  disturb,  if  not  de- 
stroy, well-established  rules  of  the 
law  of  negligence.  It  would  tend  to 
separate,  and  thereby  withdraw  from 
one  or  the  other,  the  duty  to  exer- 
cise care  which  the  law  in  every 
situation  places  in  some  degree  upon 
both  the  passenger  and  the  railroad 
company.  It  would  make  the  pas- 
senger by  looking,  assume  the  sole 
responsibility  for  her  safety,  and  re- 
lieve the  railroad  company  of  all  re- 
sponsibility, which  in  point  of  law 
is  quite  as  wrong  as  the  converse  of 
the  proposition,  by  which  the  rail- 
road company  might  be  made  to  ac- 
cept the  whole  responsibility,  and 
thereby  become  a  guarantor  of  the 
passenger's  safety.  Such  rulings 
would  dispose  of  the  accepted  prin- 
ciple that,  for  the  safety  of  a  pas- 
senger, both  the  railroad  and  the 
passenger,  though  In  different  de- 
grees, are  required  to  exercise  a  care 
and  caution  commensurate  with  and 
to  be  determined  by  the  circum- 
stances of  the  place  and  occasion." 
Delaware,  etc.,  R.  Co.  v.  Price,  221 
Fed.  848,  86S,  137  CCA  406  [eertlo- 
rari  den  238  U.  S.  636.  35  SCt  839,  6» 
L.  ed.  1500]. 

17.  Ala. — Blrminghanm  R.,  etc.. 
Co.  v.  Oldham,  141  Ala.  196,  37  S 
462,  3  AnnCas  383  and  note. 

D.  C. — Harten  v.  Brlghtwood  R. 
Co.,  18   App.   260. 

111. — Porter  v.  Chicago  City  R.  Co., 
187  111.  A  28:  North  Chicago  St.  R. 
Co.   v.   Canfleld,   118  111.   A.   353. 

Ind. — Stowers  v.  Citizens'  St.  R. 
Co.,  21  Ind.  A.  434,  62  NB  710. 

Kan. — Galloway  v.  Hutchinson  In- 
terurban  R.  Co.,  97  Kan.  110,  164  P 
238-  Metropolitan  St.  R.  Co.  v.  Ryan, 
69   Kan.    538.    77   P   267. 

Md. — Baltimore  Tract.  Co.  v. 
Helms,  84  Md.  616,  36  A  119,  36  LRA 
216. 

Mich. — Clark  v.  Detroit  United  R. 
Co..     168    Mich.     457.    134    NW    463. 

N.  J". — Eagen  v.  Jersey  City,  etc., 
St.  R.  Co..  74  N.  J.  L.  699.  67  A  24, 
11   LRANS   1058,  12  AnnCas  911. 

N.  Y. — Wilson  v.  Rochester,  etc., 
R.  Co.,  123  App.  Dlv.  90.  108  NTS 
117;  Landrigan  v.  Brooklyn  Heights 
R.  Co.,  23   App.  Div.   43,   48  NTS  454. 

Or. — Smith  v.  City,  etc.,  R.  Co.,  29 
Or.  539.  46  P  136,  46  P  780. 

Pa. — Yersack  v.  Lackawanna,  etc., 
R.  Co..  221  Pa.  493.  70  A  837,  128 
AmSR  746,  18  LRANS  619;  Gray  v. 
Ft.  Pitt  Tract.  Co.,  198  Pa.  184,  47 
A  945. 

Tex. — Austin  Electric  R.  Co.  v. 
Lane.  55  Tex.  Civ.  A.  677,  120  SW 
1011. 

[a]  Where  •  person  nUglitlnf 
from  a  trolley  oar  passes  behind  it 
on  to  another  traok  and  Is  struck  by 
a  car  coming  in  the  opposite  direc- 
tion, he  having  failed  to  look  before 
passing    on    the   track,   whether   the 


duty  which  the  company  owed  to 
htm  as  a  passenger  Just  discharged 
exceeded  that  which  it  owed  to  any 
other  person  attempting  to  cross  its 
track  is  not  Involved,  that  he  had 
been  a  passenger  not  relieving  him 
from  the  duty  to  take  reasonable 
care  for  his  safety.  Eagen  v.  Jersey 
City,  etc.,  St.  R.  Co.,  74  N.  J.  L.  699, 
67  A  24,  11  LRANS  1058,  12  AnnCas 
911  and  note. 

rbl  AUgnting  In  middle  of  Monk. 
—It  Is  negligence  for  a  passenger  on 
a  street  car,  when  attempting  to 
alight  therefrom  In  the  middle  of  a 
block  and  at  a  point  where  the  cars 
are  not  accustomed  to  stop,  and 
while  the  same  Is  in  motion,  to  fall, 
without  excuse,  to  look  and  listen 
for  a  car  approaching  from  the  oppo- 
site direction.  North  Chicago  St.  R. 
Co.  v.  Canfleld,  118  111.  A.  353. 

fc]  Bules  of  company  as  to 
safety  tweoautlojui*— Where  plaintiff, 
on  alighting  from  a  street  car  at  a 
street  crossing,  passed  around  behind 
it,  and  on  a  parallel  track,  without 
looking  to  see  whether  there  was  a 
car  approaching  thereon,  and  was 
struck  and  Injured  by  a  car  going  in 
the  opposite  direction,  the  question  of 
his  contributory  negligence  is  not  af- 
fected by  the  fact  that  the  rules  of 
the  company  required  the  car  to  stop 
on  meeting  another  which  had  stop- 
ped to  take  on  or  to  discharge  pas- 
sengers, and  also  to  sound  the  bell 
at  crossings,  which  was  not  done,  It 
not  appearing  that  such  rules  were 
customarily  observed,  or  that  plain- 
tiff relied  on  or  knew  of  them.  Bir- 
mingham R.,  etc..  Co.  v.  Oldham,  141 
Ala.  195,  37  S  452,  3  AnnCas  333  and 
note. 

18.  Atlanta  Cons.  St.  R.  Co.  v. 
Bates,  108  Ga.  333,  30  SE  41;  Stuckey 
v.  Dunham,  96  Kan.   427,  161  P  1107.' 

19.  Louisville  R.  Co.  v.  Kennedy, 
162  Ky.  660,  172  SW  970,  AnnCas 
1916E  996  and  note;  Moore  v.  Metro- 
politan St.  R.  Co.,  (Mo.  A)  180  SW 
408. 

[a]  Illustration. — A  person,  pass- 
ing behind  a  west  bound  street  car 
from  which  she  had  just  alighted 
and  going  on  the  east  bound  track 
without  looking  for  an  approaching 
car,  waa  not  guilty  of  contributory 
negligence  as  a  matter  of  law, 
where  her  attention  was  directed  to- 
ward another  approaching-  west 
bound  car,  and  her  view  of  the  east 
bound  car  which  struck  her  was  ob- 
scured by  the  standing  car,  as  she 
had  a  right  to  presume  that  proper 
warning  of  the  approaching  car 
would  be  given,  and  that  the  car 
would  be  under  proper  control,  and 
was  not  required  to  anticipate  neg- 
ligence on  the  part  of  those  in 
charge  of  the  car,  and  hence  whether 
she  was  negligent  was  a  question 
for  the  Jury.  Louisville  R.  Co.  v. 
Kennedy,  162  Ky.  560,  172  SW  970, 
AnnCasl916E    996.. 

90.  Ark. — Huckaby  v.  St.  Louis, 
etc..  R.  Co.,  119  Ark.  179,  177  SW 
923 

Ind. — Citizens'  St.  R.  Co.  v.  Merl, 
26   Ind.  A.   284.  69  NE  491. 

Mass. — Gurley  v.  Springfield  St.  R. 
Co.,  206  Mass.  584.  92  NE  714;  Lock- 
wood  v.  Boston  El.  R.  Co.,  200  Mass. 
537.   86  NE  984,  22   LRANS   488. 

Mo. — Scott  v.  Metropolitan  St.  R. 
Co..   138  Mo.  A.  196,  120  SW  131. 

N.  Y. — Walsh  v.  Interurban  St.  R. 
Co.,   60  Misc.   637.   98   NYS   656. 

ral  Duty  not  to  start  until  pas- 
senger safely  ■.board. — (1)  A  passen- 
ger attempting  to  board  a  train  after 


it  had  stopped  to  take  on  passengers 
and  during  the  reasonable  time  it 
was  supposed  to  allow  passengers  to 
board  assumed  no  risk  of  Injury 
from  the  moving  of  the  train  so  as 
to  endanger  his  safety.  Huckaby  v. 
St  Louis,  etc.,  R.  Co.,  119  Ark.  179. 
177  SW  928.  (2)  A  person  about  to 
take  passage  on  a  street  car  has  the 
right  to  rely  on  the  due  care  of  the 
company,  and  is  not  bound  to  antici- 
pate that  the  car  will  start  suddenly, 
and  throw  him  against  poles  fn 
close  proximity  to  the  track.  Citl- 
■ens'  St.  R.  Co.  v.  Merl.  26  Ind.  A 
284,  59  NE  491.  (3)  Also,  a  street 
railroad  passenger  may  assume  that, 
while  boarding  a  car  and  passing 
to  a  seat,  the  car  would  not  be 
started  until  all  danger  was  re- 
moved of  its  running  so  near  to  a 
team  as  to  injure  him.  Lockwood 
v.  Boston  El.  R.  Co..  200  Mass.  637. 
86   NE  984.  22  LRANS  488. 

[b]  ■topping'  on  running  board. 
—Where  a  passenger  stepped  on  the 
running  board  of  a  street  car.  and 
before  he  could  leave  the  running 
board  was  struck  by  the  footboard 
of  a  wagon  standing  near,  he  was 
not  guilty  of  contributory  negligence. 
Walsh  v.  Interurban  St.  R.  Co.,  50 
Misc.  637,  98  NYS  656. 

[cl  Panning'  aronnd  car  to  board 
It— A  street  car  passenger  who 
was  directed  to  change  cars  at  a  car 
barn  could  assume  that  the  way  he 
took  to  board  the  other  car  by  going 
around  to  the  other  side,  after  find- 
ing that  the  bars  on  one  side  were 
down,  which  was  the  ordinary  and 
natural  way  of  doing  so,  was  safe 
and  unobstructed.     Gurley  v.  Spring- 


genorally  see 


Held  St.  R.  Co.,  206  Mass.  634.  92  KB 
714. 

Assumption  of  risk 
supra  f  1481. 

41.  U.  S. — Root  v.  Catsklll  Moun- 
tain R.  Co..  33  Fed.  858. 
_  Ala. — Birmingham  R.,  etc,  Co.  v. 
Brannon,  132. Ala  431,  SI  S  623;  Ala- 
bama Great  Southern  R.  Co.  v.  Ar- 
nold. 80  Ala.   600.  2  S  337. 

Ark. — St.  Louis,  etc,  R.  Co.  v. 
Hartung,   96   Ark.   220,   128   SW  1025. 

Cal.— ^Falls  v.  San  Francisco,  etc., 
R.  Co.,  97  Cal.  114,  31  P  901:  Ward- 
law  v.  California  R.  Co.,  6  Cal.  Un- 
rep.  Cas.  5,  42  P  1075. 

Conn. — Moflltt  v.  Connecticut  Co- 
86  Conn.  527.  86  A  16. 

Del. — File  v.  Wilmington  City  R. 
Co.,  23  Del.  463.  80  A  623:  Waller  v. 
Wilmington  City  R.  Co..  21  Del.  374, 
61  A  874. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla  336,  65  S  264,  AnnCas 
1916E  1299. 

Ga. — Shroeder  v.  Georgia  R,  etc 
Co.,  142  Ga  173,  82  SE  663  (facts 
held    to    show    contributory    negli- 

fence);  Atlantic,  etc.,  R.  Co.  v.  An- 
erson,  118  Ga.  288,  46  SE  271; 
Savannah,  etc..  R.  Co.  v.  Flaherty. 
110  Ga  335.  35  SE  677;  Macon,  etc, 
R.  Co.  v.  Moore,  108  Ga,  84,  33  SE 
889. 

Hawaii. — Fuller  v.  Honolulu  Rapid 
Transit,  etc.,  Co..  16  Hawaii  1. 

111. — Lake  St.  El.  R.  Co.  v.  Burgess. 
99  111.  A.  499  [aft  200  111.  628,  66  NE 
215];  Cleveland,  etc.,  R.  Co.  v.  Mc- 
Henry,  47  111.  A.  301. 

Ind. — Citizens'  St.  R.  Co.  v.  Merl. 
26  Ind.  A.   284,  59  NE  491. 

Iowa. — Jaques  v.  Sioux  City  Tract. 
Co..  124  Iowa  257.  99  NW  1069. 

Ky. — Louisville,  etc.,  R.  Co.  »• 
Dyer.  152  Ky.  264,  153  SW  194.  41 
LRANS    816. 

Kan. — Lobner   v.    Metropolitan   St- 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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street  oar,  although  the  rear  platform  is  the  usual  I  place  for  boarding,"  particularly  where  there  has 


R.  Co.,  79  Kan.  811,  101  P  463.  21 
LRANS   972. 

La. — Byrd  v.  New  Orleans  City, 
•etc.,  R.  Co..  43  La.  Ann.  822,  9  S  665. 

Md. — Western  Maryland  R.  Co.  v. 
Herold,  74  Md.  510,  22  A  S2S,  14 
LEA   76.  „_      „ 

Mass. — Brlsbin  v.  Boston  El.  R. 
Co..  207  Mass.  553,  93  NE  672;  Car- 
ter v.  Boston,  etc.,  St.  R.  Co.,  205 
Mass.  21,  91  NE  142;  Ryan  v.  Pitts- 
fleld  Electric  St.  R.  Co.,  208  Mass. 
283.  89  NE  627:  Plummer  v.  Boston 
El.  R.  Co.,  198  Mass.  499,  84  NE 
849;  Weeks  v.  Boston  El.  R.  Co.,  190 
Mass.  663,  77   NE   664. 

Mich. — Moore  v.  Saginaw,  etc.,  R. 
Co.,    119    Mich.    613.    7f  NW    666. 

Mo. — Eichhorn  v.  Missouri,  etc.,  R. 
Co.,  130  Mo.  576.  32  SW  993;  Lind- 
say v.  St.  Louis,  etc.,  R.  Co.,  (A.) 
178  SW  276;  Wise  v.  Wabash  R.  Co., 
136  Mo.  A.  230,  115  SW  462;  Stod- 
dard v.  St.  Louis,  etc.,  R.  Co.,  105 
Mo.  A.  612.  80  SW  33. 

Nebr. — Union  Pac.  R.  Co.  v.  Sue. 
25   Nebr.  772,  41  NW  801. 

N.  H. — Call  v.  Portsmouth,  etc., 
St.  R.  Co.,  69  N.  H.  662,  46  A  405. 

N.  Y.— Black  v.  Brooklyn  City  R. 
Co.,  108  N.  Y.  640,  15  NE  389;  Mowrey 
v.  Central  City  R.  Co.,  51  N.  Y.  666; 
Christensen  v.  Brooklyn  Heights  R. 
Co..  134  App.  Dlv.  70S,  119  NYS  609; 
Smith  v.  Brooklyn  Heights  R.  Co., 
129  App.  Div.  635,  114  NYS  62; 
Stevenson  v.  Jollne,  127  App.  Dlv. 
181,    111    NYS    698;    Clark   v.    Metro- 

?olltan  St.  R.  Co..  68  App.  Dlv.  49,' 
4  NYS  267  [app  dism  175  N.  Y.  476 
mem,  67  NE  1081  mem];  Jones  v. 
New  York  Cent.,  etc..  R.  Co.,  46  App. 
Dlv.  470,  61  NYS  721;  Hanrahan  v. 
Manhattan  R.  Co.,  53  Hun  420,  6  NYS 
395  [aft*  130  N.  Y.  658  mem,  29  NE 
1033  meml;  Ganlard  v.  Rochester 
City,  etc.,  R.  Co.,  60  Hun  22.  2  NYS 
470  [aff  121  N.  Y.  661  mem,  24  NE 
1092  mem];  Dale  v.  Brooklyn  City, 
etc.,  R.  Co.,  1  Hun  146,  3  Thomps. 
&  C.  686  [ait  60  N.  Y.  638  mem]; 
Pitcher  v.  Lake  Shore,  etc.,  R.  Co.,  16 
NYS  62;  Schestanber  v.  Manhattan 
R.  Co.,  9  NYS  216  [aff  112  N.  Y.  664 
mem.  20  NE  413  mem]. 

N.  C. — Hodges  v.  New  Hanover 
Transit  Co.,  107  N.  C.  676,  12  SE  597. 

Or. — Skottowe  v.  Oregon  Short 
Line,  etc.,  R.  Co.,  22  Or.  430,  SO  P 
222,    16    LRA    593. 

Pa. — Weaver  v.  Pennsylvania  R. 
Co..  212  Pa.  632,  61  A  1117;  Keller 
v.  Hestonvllle,  etc..  Pass.  R.  Co.,  149 
Pa.    65,   24   A   169. 

Tex. — Missouri  Pac.  R.  Co.  v.  Wat- 
son. 72  Tex.  681,  10  SW  781. 

Wash. — Hendrlckson  v.  Grays 
Harbor  R..  etc.,  Co.,  88  Wash.  145, 
162  P  992;  Wheeler  v.  Hotel  Stevens 
Co.,  71  Wash.  142,  127  P  840,  Ann 
Casl914C  676. 

Wis. — Lucas  v.  Milwaukee,  etc.,  R. 
Co.,   33  Wis.   41,   14  AmR   735. 

Ont. — Watkins  v.  Toronto  R.  Co., 
9  OntWR  702.  See  also  Curry  v. 
Canadian  Pac.  R.  Co.,  17  Ont.  65. 

[a]  Invitation  to  board  not  neoes- 
sary. — It  is  not  negligence  as  mat- 
ter of  law  for  one  to  board  a  street 
car  without  a  special  Invitation  so  to 
do.  Baskett  v.  Metropolitan  St.  R. 
Co.,  123  Mo.  A.  725.  101  SW  138. 

[b]  Getting  on  'before  proper 
time. — (1)  Where  a  passenger  at- 
tempts to  board  a  train  or  car  before 
it  is  ready  for  his  entrance,  he  as- 
sumes the  risk  of  Injury  incident  to 
the  condition  of  the  car  at  that  time. 
Clark  v.  Metropolitan  St.  R.  Co.,  68 
App.  Div.  49,  74  NYS  267  [app  dism 
175  N.  Y.  476  mem,  67  NE  1081 
mem];  Malpass  v.  Hestonvllle,  etc., 
Pass.  R.  Co.,  189  Pa.  599.  42  A  291. 
(2)  Where  a  passenger  attempted, 
without  an  invitation,  to  get  a  seat 
before  the  cars  were  lighted,  and 
some  time  before  it  was  the  usual 
time  to  light  them  and  to  give  the 
signals  of  warning  and  preparation 
which  were  generally  given  before 
starting,  and  she  was  hurt  while 
stepping  from  the  platform  to  the 
cars,  it  not  appearing  that  there  was 


any  defective  construction,  her  injury 
resulted  wholly  from  her  own  negli- 
gence, and  she  was  not  entitled  to 
recover.  Hodges  v.  New  Hanover 
Transit  Co.,  107  N.  C.  576,  12  SE  597. 

[c]  Entering  street  oar  from  side 
away  from  curb.— (1)  A  passenger 
injured  by  the  starting  of  a  street 
car  while  boarding  it  is  not  guilty 
of  contributory  negligence  In  board- 
ing by  the  side  away  from  the  curb, 
where  the  car  is  an  open  one  with 
a  running  board  on  either  side.  Cos- 
tello  v.  St.  Louis  Transit  Co.,  119 
Mo.  A.  291.  96  SW  425.  (2)  So  a 
passenger  cannot  be  held  guilty  of 
contributory  negligence  as  matter  of 
law,  on  evidence  that  she.  a  woman 
on  crutches,  with  intention  of  taking 
passage  on  defendant's  street  car, 
got  on  the  step  leading  to  the  rear 
vestibule  from  the  left-hand  aide,  in 
ignorance  of  defendant's  rule  by 
which  the  door  at  that  side  was 
kept  locked,  and  entrance  could  be 
had  only  by  the  door  at  the  right- 
hand  side,  and  there  stood  with  both 
hands  on  the  grab  iron,  holding  her 
crutches,  and  rapping  on  the  door, 
and  asking  for  admission,  and  that 
the  conductor  shook  his  head,  and 
at  the  same  time  gave  the  starting 
signal,  resulting  in  her  being  thrown 
off.  Yancy  v.  Boston  El.  R.  Co..  205 
Mass.  162,  91  NE  202,  137  AmSR  431, 
26   LRANS   1217. 

[dl  Walking  forward  on  standing 
board, — It  is  not  contributory  negli- 
gence to  step  on  the  outer  platform 
of  a  car  while  stopped  for  passen- 
gers and  to  walk  forward  on  the 
standing  board  to  find  room  to  sit  in 
the  car,  where  it  appears  that  the  car 
Is  full.  Fuller  v.  Honolulu  Rapid 
Transit,  etc.,  Co..  16  Hawaii  1. 

[e]  Crowded  oar.— (l)  The  mere 
fact  that  the  car  on  which  a  person 
attempted  to  take  passage  was 
crowded  when  he  was  injured  does 
not  render  such  person  guilty  of  con- 
tributory negligence  per  se.  Citizens' 
St.  R.  Co.  v.  Jolly,  161  Ind.  80,  67 
NE  936;  Lobner  v.  Metropolitan  St. 
R.  Co..  79  Kan.  811.  101  P  463,  21 
LRANS  972.  (2)  Whether  a  pas- 
senger Injured  while  attempting  to 
board  a  car  at  a  station  by  reason 
of  the  jostling  of  a  crowd  was  guilty 
of  contributory  negligence  or  as- 
sumed the  risk,  in  view  of  the  fact 
that  she  had  been  in  similar  crowds 
before  and  had  seen  the  same  strug- 
gling and  the  same  failure  on  the 
part  of  the  carrier  to  control  the 
crowd,  is  for  the  jury.  Kuhlen  v. 
Boston,  etc.,  St.  R.  Co.,  193  Mass.  341, 
79  NE  815,  118  AmSR  616.  7  LRANS 
729. 

[f]  Beanterlag  train,— (1)  A  pas- 
senger who  has  alighted  in  reliance 
on  misinformation  by  a  trainman  as 
to  the  name  of  a  station  is  bound 
in  reboardlng  the  train  to  exercise 
the  same  care  for  his  own  safety 
as  other  passengers  about  to  board 
the  train.  Foley  v.  Detroit,  etc.,  R. 
Co.,  179  Mich.  686,  146  NW  186.  (2) 
A  passenger  voluntarily  leaving  the 
train  at  a  station,  knowing  that 
it  would  pull  down  to  another  plat- 
form was,  under  the  circumstances, 
guilty  of  negligence  precluding  a 
recovery  for  injuries  sustained  in  at- 
tempting to  regain  the  train.  Laub 
v.  Chicago,  etc.,  R.  Co. 


.    118   Mo.   A. 

488.  94  SW  650.  (3)  But  it  has  been 
held  not  to  be  contributory  negligence 
on  the  part  of  plaintiff,  where  she, 
the  cars  being  stopped  for  dinner, 
alighted    from    a    train    and    subse- 

auently  resumed  her  place  without 
irectton  so  to  do  from  the  train- 
men, and  was  then  Injured  by  a  col- 
lision of  the  engine  with  the  cars. 
Lakin  v.  Oregon  Pac.  R.  Co.  15  Or. 
220.  15  P  641. 

[g]  Klgb,  oar  stspsy— The  fact 
that  a  passenger  knows  the  car 
steps  are  unreasonably  high  from 
a  cinder  platform  at  a  country  sta- 
tion will  not  prevent  him  from  re- 
covering for  injuries  in  boarding,  be- 
cause of  that  fact.  Louisville, 
etc.,  R.  Co.  v.  Dyer,  162  Ky.  264.  163 


SW  194.  48  LRANS  816. 

[h]  Knowledge  of  proximity  of 
Iron  poles— It  is  not  necessarily 
negligent  for  a  passenger  to  board 
a  street  car  knowing  that  the  track 
is  being  repaired  and  that  there  are 
Iron  poles  in  close  proximity  to  the 
track  on  the  side  of  the  car  on  which 
he  is  about  to  enter.  Citizens'  St. 
R.  Co.  v.  Merl,  26  Ind.  A.  284,  59  NE 
491. 

[i]  Passengers  with  packages  in 
arms-— (1)  It  is  not  negligence  as  mat- 
ter of  law  for  a  woman  with  her  arms 
full  of  packages  to  attempt  to  board 
a  standing  street  car.  Jaques  v. 
Sioux  City  Tract.  Co.,  124  Iowa  257, 
99  NW  1069.  (2)  The  fact  that  a 
licensee  while  boarding  the  lower 
tread  of  an  electric  car  had  both 
hands  filled  with  bundles,  and  there- 
fore could  not  help  or  save  herself 
in  case  her  equilibrium  was  dis- 
turbed by  a  motion  of  the  car  or 
otherwise,  did  not  indicate  that  she 
was  negligent  as  a  matter  of  law. 
Otto  v.  Milwaukee  Northern  R.  Co., 
148   Wis.  54,   134  NW  157. 

[j]  Allowing  precedence  to  in- 
firm person, — In  an  action  for  in- 
juries by  being  squeezed  between  two 
cars  at  a  point  where  the  tracks 
converged,  it  was  not  negligence  for 
plaintiff,  attempting  to  board  one  of 
the  cars,  to  let  a  more  Infirm  per- 
son board  the  car  ahead  of  .  him. 
Christensen  v.  Brooklyn  Heights  R. 
Co.,  134  App.  Dlv.  703.  119  NYS  509. 

[k]  Ooaoh  about  to  be  shoved 
against  train, — A  passenger  who 
steps  on  a  train  when  it  is  appar- 
ent that  a  coach  is  about  to  be 
shoved  against  It  with  dangerous 
violence  is  guilty  of  contributory 
negligence.  Wise  v.  Wabash  R.  Co., 
135   Mo.  A.    230.   115   SW   452. 

[1]  Entering  elevator. — (1)  A 
person  who  approaches  the  entrance 
of  an  elevator  to  enter  the  same 
should  exercise  that  degree  of  care 
which  a  person  of  ordinary  prudence 
would  exercise  under  like  circum- 
stances. Kauffman  v.  Machin  Shirt 
Co.,  167  Cal.  506.  140  P  15;  Toohy  v. 
McLean.  199  Mass.  466,  85  NE  578; 
Burgess  v.  Stowe.  134  Mich.  204.  96 
NW  29;  Wright  v.  Selden-Breck 
Constr.  Co..  97  Nebr.  840,  151  NW 
926,  LRA1915E  740;  Grimmel  v. 
Boyd,  94  Nebr.  246.  142  NW 
893;  Perrault  v.  Emporium  Dept. 
Store  Co.,  71  Wash.  523,  128  P 
1049.  (2)  An  elevator  for  the  car- 
riage of  persons  is  not  supposed  to 
be  a  place  of  danger,  to  be  approached 
with  caution;  but,  on  the  contrary, 
it  may  be  assumed  that,  when  the 
door  of  the  elevator  is  thrown  open 
by  the  employee  In  charge.  It  is  a 
place  which  may  be  safely  entered 
without  stopping  to  look,  listen,  or 
make  a  special  examination.  Chicago 
Exch.  Bldg.  Co.  v.  Nelson,  98  111.  A. 
189  [aff  197  111.  334,  64  NE  369]; 
Davis  v.  Burke,  90  Wash.  495,  156  P 
525.  (3)  But  the  fact  that  the  door 
of  a  passenger  elevator  is  open  is 
not  an  invitation  to  enter  when  no 
one  is  In  charge;  and  it  is  negligence 
for  a  person  to  enter  under  Buch  cir- 
cumstances. Kaplan  v.  J.  C.  Lyons 
Bldg.,  etc.,  Co.,  61  Misc.  316,  113  NYS 
616.  (4)  Where  a  passenger  pushed 
back  the  door  of  a  descending  eleva- 
tor, placed  one  foot  In,  and  swung  his 
body  in.  but  failed  to  get  his  right 
foot  in,  resulting  in  Injury,  there  was 
such  want  of  care  on  his  part  as  to 

Srevent  a  recovery.  Green  v.  Young 
[en's  Christian  Assoc,  65  111.  A.  459. 
(5)  A  person  who  opens  a  substan- 
tially closed  door  of  an  elevator  shaft 
for  the  purpose  of  entering  the  ele- 
vator and  who  steps  into  the  shaft 
and  Is  injured,  is  guilty  of  contribu- 
tory negligence,  wheeler  v.  Hotel 
Stevens  Co.,  71  Wash.  142,  127  P  840. 
AnnCasl914C  676  and  note;  Bremer 
v.   Plelss.  121  Wis.   61.  98  NW  945. 

As  question  for  jury  Bee  infra 
i    1522. 

93.  Flnkeldey  v.  Omnibus  Cable 
Co..  114  Cal.  28.  45  P  996;  Dixon  v. 
Brooklyn  City,  etc,  R.  Co..  100  N.  Y. 
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been  an  invitation  to  get  on  in  that  way.28 

Direction  of  employee.  The  direction  of  the  con- 
ductor or  other  employee  in  charge  of  a  train  or 
car  to  an  intending  passenger,  as  to  his  method  of 
getting  on  the  same,  is  within  the  scope  of  his  au- 
thority, and  in  complying  with  this  direction  the 
passenger  is  not  guilty  of  negligence  unless  he  ex- 
poses himself  to  open  and  apparent  danger.24 

After  signal  to  start.  It  has  been  held  that  it  is 
not  contributory  negligence  as  a  matter  of  law  for 
a  person  to  board  a  train  or  car  afiter  a  signal  to 
start  is  given,  but  before  the  train  or  car  is  put  in 
motion. 

[$  1494]  b.  At  Place  Other  Than  Station'  or 
Platform.  With  reference  both  to  steam  and  street 
cars  it  is  not  negligence  per  se  to  attempt  to  get  on 
board  at  a  place  other  than  a  regular  stopping  place, 
the  question  being  one  of  fact  under  the  circum- 
stances,2" unless  under  the  circumstances  of  the 
particular  case  the  attempt  is  so  fraught  with  dan- 


ger as  to  make  it  negligence  as  a  matter  of  law,9 
or  unless  the  attempt  is  made  in  violation  of  a  rea- 
sonable regulation  as  to  the  place  of  entering  cars, 
known  to  the  passenger.28  Where  a  carrier  has 
been  in  the  habit  of  receiving  passengers  at  another 
place  without  objection,  it  is  not  negligence  per  se 
for  a  passenger  to  get  on  at  that  place  while  the 
train  is  "standing  still  and  there  is  no  apparent 
danger  in  so  doing.20  Where  the  rule  of  a  railroad 
company  requires  passengers  of  a  combined  freight 
and  passenger  train 'to  get  on  wherever  it  is  con- 
venient to  stop,  it  is  not  negligence  for  a  passenger 
to  board  the  train  while  it  is  standing  a  short  dis- 
tance from  the  station  platform.30 

[§  1495]  c.  Moving  Train  or  Oar."  It  may  be 
stated,  as  a  general  rule,  that  attempting  to  board 
a  moving  train  is  presumably  a  negligent  act,  and, 
in  the  absence  of  evidence  of  circumstances  tending 
to  excuse  the  act,  no  recovery  can  be  had  for  an 
injury  thereby  sustained,82  particularly  where  such 


170.  8  NE  66;  Maher  v.  Central  Park, 
etc..  R.  Co.,  67  N.  T.  52;  Townsend 
v.  Blnghamton  R.  Co.,  67  App.  Div. 
234,  68  NY3  121;  De  Rozas  v.  Metro- 
politan St.  R.  Co..  13  App.  Dlv.  296, 
43  NYS  27;  Pfefler  v.  Buftalo  R.  Co., 
4  Misc.  466,  24  NYS  490  [aft  144  N. 
Y.  636  mem,  39  NE  494  mem];  Holmes* 
v.  Allegheny  Tract.  Co.,  153  Pa.  162, 
62  A  640.  Compare  Kroeger  v.  Seattle 
Electric  Co.,  37  Wash.  644.  79  P  1115 
(where  this.  In  connection  with  other 
matter,  was  held  to  establish  con- 
tributory negligence). 

[a]  Violation  of  regulation 
against  entering  car  by  front  plat- 
form see  Cutts  v.  Boston  Bl.  R.  Co., 
202  Mass.  450,  89  NB  21.  See  also  su- 
pra I  1487. 

33.  De  Rozas  v.  Metropolitan  St. 
R.  Co..  13  App.  Div.  296,  43  NYS  27. 

94.  111. — Alton  Light,  etc.,  Co.  v. 
Oliver,  217  111.  15,  76  NB  419,  4  LRA 
NS  399   [aft  119  111.  A.  181). 

Ind. — Illinois  Cent.  R.  Co.  v.  Cheek, 
162  Ind.  663.  53   NB  641. 

Iowa. — Allender  v.  Chicago,  etc.,  R. 
Co.,  43  Iowa  276. 

Mo. — Chorn  v.  Missouri,  etc.,  R. 
Co..  168  Mo.  A.  518.  163  SW  1060. 

N.  Y. — De  Rozas  v.  Metropolitan 
St.  R.  Co.,  13  App.  D!v.  296,  43  NYS 
27. 

Wash. — Irish  v.  Northern  Pac.  R. 
Co..  4  Wash.  48,  29  P  845.  31  AmSR 
899. 

Wis. — Detroit,  etc..  R.  Co.  v.  Curtis, 
23  Wis.  152.  99  AmD  141. 
,  [a]  Failure  of  passenger  not  un- 
derstanding direction  to  ask  further 
Information. — It  Is  not  the  duty,  as 
a  matter  of  law,  of  a  passenger  who 
has  been  directed  how  to  enter  the 
cars,  but  falls  to  comprehend  the 
direction,  to  return  and  ask  further 
information  of  the  employee  who  Is 
already  aware  of  the  passenger's  In- 
experience and  ignorance.  Allender 
v.  Chicago,  etc.,  R.  Co.,  43  Iowa  276. 

[b]  Crowded  oar. — Whether  it 
was  negligence  to  board  a  car  in  its 
crowded  condition,  when  urged  by  the 
conductor  to  "Crowd  on!  This  Is  the 
last  car  for  the  city,"  is  a  question 
of  fact  for  the  Jury.  Alton  Light, 
etc.,  Co.  v.  Oiler.  217  111.  15.  76  NE 
419,  4  LRANS  399  [aft  119  111.  A. 
181]. 

Acts  by  permission  or  direction  of 
employee  generally  see  supra  }  1488. 

25.  Dawson  v.  Boston,  etc.,  R.  Co., 
156  Mass.  127.  30  NB  466.  Compare 
Quinn  v.  Metropolitan  St.  R.  Co.,  218 
Mo.  645,  118  SW  46  (holding  that, 
where  a  street  car  stops  for  a  reason- 
able time  for  passengers  and  gives 
the  signal  to  start  before  one  at- 
tempts to  enter,  the  invitation  to 
enter  ceases,  and  one  thereafter  at- 
tempting to  enter  would  be  negligent, 
especially  If  he  heard  and  under- 
stood the  signal). 

36.  Conn. — Moffltt  v.  Connecticut 
Co..  86  Conn.  527,  86  A  16. 


Ind. — Stoner  v.  Pennsylvania  Co., 
98  Ind.  384.  49  AmR  764. 

Iowa. — McDonald  v.  Chicago,  etc., 
R.  Co..  26  Iowa  124,  96  AmD  114. 

Kan.— Haas  v.  Wichita  R..  etc.,  Co., 
89  Kan.  613,  132  P  196.  48  LRANS 
974. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Long,  94  Ky.  410,  22  SW  747.  16 
KyL  199. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
McGugan,  102  Md.  270,  62  A  762; 
Baltimore,  etc.,  R.  Co.  v.  Kane,  69 
Md.  11,  13  A  387,  9  AmSR  387. 

Mich. — Moore  v.  Saginaw,  etc..  R. 
Co.,  119  Mich.  613.  78  SW  666;  Michi- 
gan Cent.  R.  Co.  v.  Coleman.  28  Mich. 
440. 

Mo. — Burnham  v.  Chicago,  etc.,  R. 
Co„  176  Mo.  A.  286,  162  SW  300. 

Or. — Haase  v.  Oregon  R.,  etc.,  Co., 
19  Or.  354.  24  P  238. 

Tex. — Missouri  Pac.  R.  Co.  v.  Calla- 
han, 12  SW  883. 

Wis. — Curtis  v.  Detroit,  etc.,  R.  Co., 
27   Wis.' 168. 

[a]  Entering  oar  from  wrong 
■Ids. — (1)  A 'passenger  who  arrives 
at  the  depot  before  the  cars,  with 
plenty  of  time  to  get  on  the  plat- 
form, but  who  deliberately  waits  on 
the  ground  on  the  opposite  side  of 
the  track  and  when  the  cars  come 
along  attempts  to  get  aboard  from 
that  side,  especially  after  dark,  and 
Is  thrown  oft  by  the  cars  starting  be- 
fore she  is  securely  on,  cannot  be 
said  to  be  free  from  negligence  con- 
tributory to  the  result.  Michigan 
Cent.  R.  Co.  v.  Coleman,  28  Mich. 
440.  (2)  But  where  a  person  In  pass- 
ing to  the  north  side  of  a  train 
which  he  expected  to  board,  and 
stepping  on  an  adjoining  track,  where 
he  was  struck  and  killed,  was  follow- 
ing a  common  practice  of  passengers 
to  board  the  train  on  both  sides,  bis 
act  in  so  doing  was  not  contributory 
negligence  as  a  matter  of  law.  Burn- 
ham  V.  Chicago,  etc..  R.  Co.,  175  Mo. 
A.  286,  162  SW  300. 

[b]  Directions  of  conductor.— A 
shipper  of  live  stock  who  accom- 
panies the  stock  may  rely  on  the  di- 
rections of  the  conductor  and  sta- 
tion agent  as  to  where  the  caboose 
will  be,  and  that  it  cannot  be  boarded 
at  the  station.  Chorn  v.  Missouri, 
etc.,  R.  Co.,  168  Mo.  A.  518,  153  SW 
1060. 

[cl  Oar  stopped  at  unsafe  place. 
—Where  a  passenger  was  injured 
while  attempting  to  board  a  street 
car  which  had  stopped  at  an  unsafe 
place,  the  question  of  her  negligence 
depended  on  whether  she  acted  as 
persons  of  ordinary  prudence  would 
have  acted  under  the  same  circum- 
stances. Haas  v.  Wichita  R.,  etc., 
Co..  89  Kan.  613,  132  P  196,  48  LRA 
NS  974. 

97.  Keating  v.  New  York  Cent., 
etc.,  R.  Co..  49  N.  Y.  673;  Mathews  v. 
Metropolitan  St.  R.  Co..  156  Mo.  A. 


716,  137  SW  1003;  Kroeger  v.  Seattle 
Electric  Co..  37  Wash.  644.  79,  P 
1115;  Raines  v.  Chesapeake,  etc.,  R. 
Co.,  68  W.  Va.  694.  70  SE  711.  21 
LRANS   583. 

[a]  Thru,  where  plaintiff  was  in- 
jured in  attempting  to  enter  an  elec- 
tric car  through  the  front  entrance, 
which  was  a  dangerous  place  to  en- 
ter, after  the  signal  to  start  had  been 
fiven,  and  before  It  had  emerged 
rom  a  barn  used  for  the  housing 
and  repair  of  its  cars,  and  while  the 
car  was  not  to  exceed  three  or  four 
feet  from  the  barn  door,  so  that  he 
would  inevitably  be  caught  in  pass- 
ing through  the  door,  unless  he  got 
inside  the  car  before  it  reached  the 
barn  door,  which  he  failed  to  do,  all 
of  which  dangers  were  open,  and 
which  he  had  a  better  opportunity 
to  observe  than  any  other  person,  he 
was  guilty  of  contributory  negli- 
gence as  matter  of  law,  which  waa 
the  direct  and  proximate  cause  of  his 
injuries.  Kroeger  v.  Seattle  Electric 
Co.,  87  Wash.  644,  79  P  1115. 

38.  McDonald  v.  Chicago,  etc,  R 
Co..  26  Iowa  124,  96  AmD   114. 

Violations  of  regulations;  generally 
see  supra  8  1487. 

39.  Keating  v.  New  York  Cent, 
etc..  R.  Co.,  49  N.  Y.  678.  To  same 
effect  Stoner  v.  Pennsylvania  Co.,  98 
Ind.  384,  49  AmR  764. 

30.  Louisville,  etc.,  R.  Co.  ▼.  Long, 
94  Ky.  410.  22  8W  747,  16  KyL  19». 

31.  Boarding  moving  train  or  oar 
under  direction  of  employe*  see  su- 
pra |   1488. 

33.  U.  S. — Lauterer  v.  Manhattan 
R.  Co.,  128  Fed.  640.  63  CCA  i8; 
Missouri  Pac.  R.  Co.  v.  Texas,  etc 
R.  Co..  36  Fed.  879. 

Colo. — Denver,  etc.,  R.  Co.  v.  Pick- 
ard,  8  Colo.  163,  6  P  149. 

La — Knight  v.  Pontchartrain  R. 
Co.,   23  La  Ann.  462. 

Mass. — Harvey  v.  Eastern  R  Co.. 
116  Mass.  269. 

Mich. — Murphy  v.  Pere  Marquette 
R.  Co.,  183  Mich.  436,  150  NW  »t 
LRA1915C  536;  Cousins  v.  Lake 
Shore,  etc.,  R.  Co.,  96  Mich.  186.  16 
NW  14. 

Mo. — Schaefer  v.  St.  Louis,  etc  R 
Co.,  128  Mo.  64,  30  SW  331:  Johnson 
v.  St.  Joseoh  R.,  etc.,  Co..  143  Mo.  A. 
,376,  128  SW  243;  Spencer  v.  St  Loots 
Transit  Co.,  Ill  Mo.  A  653,  86  SW 
593. 

N.  Y. — Solomon  v.  Manhattan  R. 
Co.,  103  N.  Y.  437.  9  NE  480.  67  AmR 
760;  Phillips  v.  Rensselaer,  etc  R. 
Co..  49  N.  Y.  177. 

N.  C. — Browne  v.  Raleigh,  etc  R 
Co..  108  N.  C.  34.  12  SE  958. 

Pa. — Rothstein  v.  Pennsylvania  R- 
Co..  171  Pa  620.  33  A  879;  Bacon  v. 
Delaware,  etc,  R  Co..  143  Pa  14,  21 
A  1002-. 

Porto  Rico. — Herrera  v.  Valdes.  4 
Porto  Rico  Fed.  409. 

R.  I. — Chaffee  v.  Old  Colony  R  Co.. 
17  R.  I.  658.  24  A  141. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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act  is  in  violation  of  an  ordinance  or  statute,*3  or 
where  the  passenger  has  been  warned  against  mak- 
ing the  attempt,  or  where  the  gates  of  the  cars 
are  closed  at  the  time  of  the  attempt.35  And  even 
though  the  carrier  fails  to  stop  the  train  in  order 
for  passengers  to  gqt  on  at  the  proper  place,  or 
does  not  stop  it  for  a  reasonable  length  of  time, 
this  will  not  in  itself  excuse  the  passenger  in  negli- 
gently attempting  to  get  on  the  train  while  moving.** 
But  it  is  not  in  all  cases  negligence  per  se  to  make 


sueh  an  attempt,  as  the  circumstances  surrounding 
the  passenger  at  the  time  must  be  considered  in 
determining  whether  he  was  negligent ;*'  and  usually 
it  is  said  that  the  question  as  to  whether  under  the 
circumstances  of  the  case  the  passenger  was  negli- 
gent in  attempting  to  get  on  board  a  moving  train 
or  car  is  one  of  fact,  and  therefore  to  be  determined 
by  the  jury,  unless  the  facts  are  so  unequivocal  in 
their  character  as  to  make  it  proper  for  the  court 
to  determine  the  question.*8    In  this  connection,  a 


Tex. — Missouri,  etc.,  R.  Co.  v. 
Wylle,  (Civ.  A.)  26  SW  86. 

It  Is,  we  think,  the  general  rule 
of  law,  established  by  the  decisions 
in  this  and  other  States  .  .  .  that 
the  boarding;  or  alighting  from  a 
moving  train  la  presumably  and  gen- 
erally a  negligent  act  per  se,  and 
that  in  order  to  rebut  this  presump- 
tion and  justify  a  recovery  for  an  in- 
Jury  sustained  in  getting  on  or  off  a 
moving  train,  it  must  appear  that  the 
passenger  was,  by  the  act  of  the  de- 
fendant, put  to  an  election  between 
alternative  dangers,  or  that  some- 
thing was  done  or  said,  or  that  some 
direction  was  given  to  the  passenger 
by  those  In  charge  of  the  train,  or 
some  situation  created,  which  inter- 
fered to  some  extent  with  his  free 
agency,  and  was  calculated  to  divert 
his  attention  from  the  danger,  and 
create  a  confidence  that  the  attempt 
could  be  made  in  safety."  Solomon 
v.  Manhattan  R.  Co.,  103  N.  T.  437, 
442,  9  NE  430,  57  AmR  760. 

[a]  A  custom  to  slacken  speed  (1) 
at  a  certain  place  is  not  sufficient 
Justification  for  attempting  to  board 
a  train  at  that  point,  although  there 
were  several  Instances  where  persons 
had  gotten  on  and  off  moving  trains 
at  that  place,  where  at  the  same  time 
the  slowing  up  might  have  been  for 
other  purposes  than  the  taking  on 
and  putting  off  of  passengers.  Den- 
ver, etc.,  R  Co.  v.  Pickard,  8  Colo. 
163,  6  P  149.  (2)  The  fact  that  on 
some  previous  occasions  defendant 
had  slowed  trains  at  a  certain  sta- 
tion, and  that  passengers  had  got  off 
and  others  had  got  on  when  the 
trains  did  not  come  to  a  full  stop  at 
all,  does  not  justify  any  person  in 
rushing  to  the  train  at  that  station, 
while  it  is  moving,  and  attempting 
to  get  on,  and  when  thrown  from  the 
steps  by  the  jerking  of  the  cars,  In 
hanging  on  to  the  Iron  rod  and  con- 
tinuing Ineffectual  attempts  to  get 
on,  until  he  Is  Injured  by  a  collision 
with  some  object  outside  of  the  cars. 
Phillips  v.  Rensselaer,  etc.,  R.  Co.,  49 
N.  T.  W7. 

lb]  "■vary  person  about  to  board 
a  train  that  la  moving  is  bound  to 
look  ahead  and  see  what  danger  there 
is  in  the  way;  and  .  .  such  per- 
son will  be  presumed  to  have  seen 
what  was  in  plain  view,  and  In  such 
a  case  a  passenger  takes  the  risk  of 
getting  on  the  train  in  that  way." 
Herrera  v.  Valdes,  4  Porto  Rico  Fed. 
409,  417. 

33.  Young  v.  Chicago,  etc.,  R.  Co., 
100  Iowa  357,  69  NW  682;  Mills  v. 
Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
57  SW  291  [rev  on  other  grounds  94 
Tex.  242.  59  SW  874,  55  LRA  497]. 

34.  Gallagher  v.  West  End  St.  R 
Co..  156  Mass.  157.  30  NE  480;  Fulks 
v.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  335, 
19  S"W  818 

35.  Norfolk,  etc..  Terminal  Co.  v. 
Rotolo,  191  Fed.  4,  112  CCA  683; 
Sheehan  v.  Nassau  Electric  R.  Co., 
143  App.  Div.  621,  128  NTS  545; 
Brown  v.  Manhattan  R.  Co.,  82  App. 
Div.  222,  81  NTS  756:  Sigl  v.  Green 
Bay  Tract.  Co..  149  Wis.  112,  135  NW 
606.  39  LRANS  65. 

38.  Ricks  v.  Georgia  Southern, 
etc..  R  Co..  118  Ga.  259,  45  SE  268; 
McMurtry  v.  Louisville,  etc.,  R.  Co., 
67  Miss.  601.  7  S  401;  Browne  v. 
Raleigh,  etc..  R.  Co.,  108  N.  C.  84,  12 
SE  968;  Galveston,  etc.,  R.  Co.  v. 
Le  Glerse,  61  Tex.  189. 

37.  Ala. — Central  of  Georgia  R. 
Co.  v.  Hingson,  186  Ala.  40,  65  S  45. 

Kan. — Irvin    v.    Missouri    Pac.    R. 


Co.,  81  Kan.  649,  106  P  1063.  26 
LRANS  739;  Atchison,  etc.,  R.  Co.  v. 
Holloway.  71  Kan.  1,  80  P  31,  114 
AmSR  462. 

Ky. — Illinois  Cent  R.  Co.  v. 
Glover,  71  SW  630.  24  KyL  1447. 

Md. — Baltimore,  etc.,  R.  Co.  v. 
Kane,  69  Md.  11,  13  A  387,  9  AmSR 
387. 

Mich. — Cousins  v.  Lake  Shore,  etc., 
R  Co.,  96  Mich.  886,  56  NW  14. 

Mo. — Swigert  v.  Hannibal,  etc.,  R. 
Co.,  75  Mo.  475;  Iba  v.  Chicago,  etc., 
R.  Co.,  186  Mo.  A.  718,  176  SW  491; 
Spencer  v.  St.  Louis  Transit  Co.,  Ill 
Mo.  A.  658,  86  SW  598. 

N.  C. — Roberts  v.  Atlantic  Coast 
Line  R  Co.,  155  N.  C.  79,  70  SE  1080. 

S.  D. — Lalson  v.  Chicago,  etc.,  R. 
Co.,  31  S.  D.  512,  141  NW  363. 

Tex. — Mills  v.  Missouri,  etc.,  R.  Co., 
94  Tex.  242.  69  SW  874.  55  LRA  497 
[rev  (Civ.  A.)  67  SW  291];  San  An- 
tonio, etc,  R.  Co.  v.  Trlgo,  49  Tex. 
Civ.  A.  528,  108  SW  1193. 

[a]  Obvious  danger^— Where  the 
speed  of  a  train  and  the  difficulties 
In  the  way  of  boarding  It  are  so 
obviously  dangerous  that  a  person  of 
ordinary  prudence  would  not  attempt 
to  board  it,  a  passenger  who  makes 
the  attempt  and  Is  injured  is  guilty 
of  contributory  negligence.  Atchison, 
etc.,  R.  Co.  v.  Holloway,  71  Kan.  1, 
80  P  31,  114  AmSR  462. 

[bl  Invitation  or  direction  to 
board. — A  passenger  boarding  a  mov- 
ing train  or  car  under  the  invitation 
or  direction  of  the  conductor  or  other 
employee  In  charge  is  not  guilty  of 
contributory  negligence  as  a  matter 
of  law;  the  question  depends  on  the 
circumstances  of  the  particular  case 
and  is  usually  one  for  the  jury. 
Roberts  v.  Atlantic  Coast  Line  R. 
Co.,- 155  N.  C.  79,  70  SE  1080;  Larson 
v.  Chicago,  etc.,  R  Co.,  31  S,  D.  612, 
141  NW  353  (holding  that  the  ques- 
tion whether  a  passenger  attempting 
to  board  a  moving  train  on  the  invi- 
tation of  the  conductor  Is  guilty  of 
contributory  negligence  may  not  be 
determined,  as  a  matter  of  law,  by 
the  speed  of  the  train,  unless  the 
train  Is  going  at  such  speed  that  no 
ordinarily  prudent  person  with  com- 
mon understanding  will  undertake 
the  hazard);  San  Antonio,  etc.,  R.  Co. 
v.  Trigo,  49  Tex.  Civ.  A.  623,  108  SW 
1193  (holding  that,  where  a  child 
eleven  years  old  attempted  to  board 
a  slowly  moving  train  In  compliance 
with  the  direction  of  the  railroad 
station  agent,  and  fell  between  the 
cars,  and  was  injured,  he  was  not 
negligent  as  a  matter  of  law,  al- 
though he  knew  that  his  act  was 
dangerous).     See  also  supra  I  1488. 

[cj  Various-  circumstances^— 
Whether  a  passenger  who  gets  off  his 
train  at  an  intermediate  station,  and 
undertakes  under  the  direction  of  the 
conductor  to  board  It  again  while 
moving,  is  guilty  of  contributory 
negligence,  Is  a  question  for  the  jury, 
considering  the  speed  of  the  train, 
the  direction  he  receives  from  the 
conductor,  and  the  other  circum- 
stances. Central  of  Georgia  R.  Co. 
v.  Hingson,  186  Ala.  40,  66  S  46; 
Illinois  Cent.  R.  Co.  v.  Glover.  71 
SW  630,  24  KyL  1447. 

38.  Ala. — Central  of  Georgia  R. 
Co.  v.  Hingson,  186  Ala.  40,  66  S  45; 
McLaren  v.  Alabama  Midland  R.  Co., 
100  Ala.  606.  14  S  406. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Green,  110  Ark.  232.  161  SW  148;  St. 
Louis,  etc.,  R  Co.  v.  Rush,  86  Ark. 
326.  Ill  SW  263. 

Conn. — Kopacka  v.  New  Tork,  etc., 


R  Co.,  88  Conn.  82.  90  A  27. 

Ga. — Meeks  v.  Atlantic,  etc.,  R.  Co., 
122  Ga.  266,  60  SE  99;  Central  R.. 
etc,  Co.  v.  Perry,  58  Ga.  461. 

111. — Chicago,  etc.,  R.  Co.  v.  Scates, 
90  111.  686:  Eidem  v.  Chicago,  etc.,  R. 
Co.,  168  111.  A.  82;  Chicago,  etc.,  R. 
Co.  v.  Flaharty,  96  111.  A.  563;  Chi- 
cago, etc.,  R.  Co.  v.  Gore,  96  111.  A. 
653;  Chicago,  etc.,  R.  Co.  v.  Stewart, 

77  111.  A.  66;  Chicago  City  R.  Co.  v. 
Sullivan,  76  111.  A.  606;  Walthers  v. 
Chicago,  etc,  R.  Co.,  72  111.  A.  354; 
Chicago,  etc.,  R.  Co.  v.  Koehler,  47 
111.  A.  147;  Spannagle  v.  Chicago,  % 
etc,  R  Co.,  81  111.  A  460. 

Iowa. — McCorkle  v.  Chicago,  etc, 
R.  Co.,  61  Iowa  655,  16  NW  714. 

Kan. — Irvin  v.  Missouri  Pac  R. 
Co.,  81  Kan.  649,  106  P  1063,  26 
LRANS  739. 

Ky. — Illinois  Cent.  R.  Co:  v. 
Glover,  71  SW  68.0,  24  KyL  1447. 

Md. — Baltimore  Tract.  Co.  v.  State, 

78  Md.  409,  28  A  397. 

Minn. — Hull  v.  Minneapolis,  etc.,  R 
Co.,  116  Minn.  349,  133  NW  852; 
Holden  v.  Great  Northern  R  Co.,  103 
Minn.  88,  114  NW  365. 

Miss. — Southern  R.  Co.  v.  Williams, 
36  S  394;  McMurtry  v.  Louisville, 
etc.,  R.  Co..  67  Miss.  601,  7  S  401. 

Mo. — Heaton   v.    Kansas  City,   etc.,   ' 
R.  Co.,   65   Mo.  A.   479;   Hays  v.  Wa- 
bash B.  Co.,  61  Mo.  A  438. 

Nebr. — Missouri  Pac.  R.  Co.  v. 
Tletken,  49  Nebr.  130,  68  NW  336. 
59  AmSR  526. 

N.  T.— Berry  v.  Utlca  Belt  Line  St. 
R  Co.,  181  N.  T.  198,  73  NE  970  [rev 
87  App.  Div.  620,  83  NTS  1102]; 
Phillips  v.  Rensselaer,  etc..  R  Co., 
49  N.  T.  177;  New  mark  v.  New  Tork 
Cent.,  etc.  R.  Co.,  127  App.  Div.  68, 
111  NTS  379;  Myers  v.  New  York  Cent., 
etc.,  R.  Co.,   82  Hun  36,   31   NTS  153. 

R  I. — Blackwell  v.  O'Gorman  Co., 
22  R.  I.  638.  49  A  28. 

S.  C. — Talbert  v.  Charleston,  etc, 
R  Co..  72  S.  C.  137.  61  SE  564. 

S.  D. — Larson  v.  Chicago,  etc,  R. 
Co.,  31  S.  D.  512.  141  NW  863. 

Tex. — San  Ahtonlo,  etc.,  R.  Co.  v. 
Trlgo.  (Civ.  A.i  101  SW  254;  Texas 
Midland,  etc.,  R.  Co.  v.  Ellison,  39 
Tex.  Civ.  A.  172,  87  SW  213;  Houston, 
etc.  R  Co.  v.  Stewart,  14  Tex.  Civ. 
A.  703,  37  SW  770. 

Va. — Richmond,  etc.,  R.  Co.  v. 
Plckleselmer,  85  Va.  798,  10  SE  44, 
89  Va.  389.  16  SE  245. 

[a]  Without  advlo*  or  oonsMrL— 
An  attempt  to  mount  a  moving 
train  without  the  advice  or  con- 
sent of  the  railroad's  agent  is  negli- 
gence which  will  bar  a  recovery  for 
Injuries  received  in  so  doing.  Pope 
v.  Chicago  City  R  Co..  113  111.  A. 
503;  Chicago,  etc.,  R.  Co.  v.  Stewart, 
77  111.  A.  66-  Walthers  v.  Chicago, 
etc..  R.  Co.,  72  111.  A.  354;  Pence  v. 
Wabash  R  Co.,  116  Iowa  279,  90  NW 
69. 

[b]  Elevated  railroads,— The  rule 
of  the  text  applies  to  elevated  rail- 
roads. Plutschow  v.  Metropolitan- 
West  Side  El.  R.  Co.,  156  111.  A,  689 
(holding  that  plaintiff  was  guilty  of 
contributory  negligence  which  barred 
a  recovery  by  attempting  to  board 
and  in  persisting  in  clinging  to  a 
moving  car  on  an  elevated  railroad 
train  after  the  gates  thereon  had 
been  closed  or  were  being  closed) ; 
Sneaks  v.  Metropolitan  St.  R  Co., 
179  Mo.  A.  811,  166  SW  864  (holding 
that  one  who  attempted  at  an  ele- 
vated station  to  board  a  moving  car, 
the  gates  of  which  were  being  drawn 
shut,  was  guilty'  of  contributory 
negligence  as  a  matter  of  law,  where 
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distinction,  founded  on  the  rapidity  of  the  train's 
motion,  has  been  made  by  some  of  the  decisions,  it 
being  held  that  a  person  who  attempts  to  get  on  a 
train  while  it  is  moving  slowly  is  not,  as  a  matter 
of  law,  guilty  of  contributory  negligence.*9 

Street  cars.   As  to  street  cars,  the  general  doctrine 
that  it  indicates  negligence  to  attempt  to  get  on  board 

"the  step  of  the  car  was  within  a  few 
feet  of  the  guard  rail  at  the  end  of 
the  platform,  at  which  point  the 
company  maintained  a  sign  warning 
the  public  against  boarding  moving 
cars);  Card  v.  Manhattan  R.  Co..  103 
N.  Y.  670,  9  NB  433;  Solomon  v. 
Manhattan  R.  Co.,  103  N.  Y.  437,  9 
NB  430,  67  AmR  760;  Robinson  v. 
Manhattan  R.  Co..  6  Misc.  209,  25 
NYS    91. 


a  car  while  it  is  moving  is  not  so  strictly  applied,40 
and  it  has  been  announced  in  a  great  majority  of 
cases  in  which  the  subject  has  been  passed  on  that 
in  the  absence  of  special  circumstances  it  is  not 
negligence  per  se  so  to  do,41  particularly  where  it  is 
moving  slowly,42  as  where  it  has  been  slowed  up  in 
response  to  the  signal  of  one  desiring  to  get  on 


[c]     Where    a    passenger    having 

filenty  of  time  to  get  on  a  standing 
rain  waits  until  it  begins  to  move, 
and  In  an  attempt  to  get  on  board  Is 
Injured,  he  cannot  recover.  Southern 
R.  Co.  v.  Nichols,  135  Ga.  11,  68  SB 
789;  Hurt  v.  Illinois  Cent.  R.  Co.,  146 
Ky.  476,  140  SW  660  (holding  that, 
'  where  a  train  stopped  at  a  station 
a  reasonable  time  for  passengers  to 
board  it,  and  a  passenger  attempted 
to  board  it  just  as  it  started,  an* 
was  injured,  the  Jury  could  find  that 
the  injury  was  caused  by  his  want 
of  ordinary  care  In  not  boarding  the 


egllgei 
ret    on 


inoe   par   ■• 


train  promptly) 

[d]  It   fa    not  ■/.,_  _ 
to   assist   on*   to    get   on   a    moving 
train.     Houston,  etc.,  R.  Co.  v.  Stew- 
art, 14  Tex.  Civ.  A.  703,  37  SW  770. 

[e]  Tratght  train. — The  fact  that 
the  train  which  the  passenger  at- 
tempts to  board  is  a  freight  train 
does  not  call  for  the  application  of 
a  different  rule;  it  is  merely  a  cir- 
cumstance to  be  considered.  Illinois 
Cent.  R.  Co.  v.  Glover,  71  SW  630, 
24    KyL    1447.  .         . 

[f]  Physloally  actlvn  man  board- 
ing slowly  moving  train. — Where 
the  train  does  not  stop  a  sufficient 
length  of  time  to  permit  passengers 
to  go-  aboard,  and  it  is  moving 
slowly  by  the  station  platform,  and 
the  passenger  making  the  attempt 
Is  physically  active,  his  freedom  of 
action  unimpeded,  and  there  are 
reasons  Justifying  his  attempt  to 
take  the  particular  train,  the  ques- 
tion Is  one  of  fact.  Hull  v.  Min- 
neapolis, etc.,  R.  Co.,  116  Minn.  349, 
133  NW  852. 

[g]  Bncumbersd  heavy  man. — A 
traveling  man,  accustomed  to  rail- 
road travel,  weighing  two  hundred 
and  fifteen  pounds,  encumbered  with 
a  heavy  overcoat  and  baggage,  is 
guilty  of  contributory  negligence  in 
attempting  to  board  a  train,  after  it 
has  started,  by  running  by  one  car 
and  swinging  on  to  the  steps  of  the 
second  car.  Kopacka  v.  New  York, 
etc.,  R.  Co.,    88  Conn.   82,  90  A  27. 

[h]  Elevators*—  (1)  One  who 
seeks  to  board  a  moving  elevator  Is 
guilty  of  contributory  negligence. 
Rothschild  v.  Levy,  118  111.  A.  78; 
Zimman  v.  Miller  Hotel  Co.,  95  Nebr. 
809,  146  NW  1030  (holding  that  one 
who  attempted  to  get  on  an  elevator 
moving  at  nearly  full  speed  past  the 
floor  at  which  he  was  standing  was 
guilty  of  negligence  per  se).  (2)  But 
entering  an  elevator  which  is 
apparently  at  rest  and  with  the 
door  open,  and  which  the  pas- 
senger has  no  reason  to  suppose  can 
be  started  until  the  door  Is  closed, 
fs  not  negligence,  although  the  ele- 
vator  is  moving,  which  could  have 
been  determined  by  a  momentary 
observation  of  the  car  and  ma- 
chinery. Blackwell  v.  O'Gorman  Co., 
22  R.  I.  638.49  A  28. 

39.  111. — Chicago  Union  Tract.  Co. 
v.  Lundahl,  216  111.  289,  74  NB  165 
[aff  117  111.  A.  220]. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Holloway,  71  Kan.  1,  80  P  31,  114 
AmSR    462. 

Md. —  Baltimore,  etc.,  R.  Co.  v. 
Kane,  69  Md.  11, 18  A  887.  9  AmSR  887. 


Mo. — St.  Louis,  etc.,  R.  Co.,  Ill 
Mo.  335,  19  SW  818  (especially  at  a 
platform);  Swlgert  v.  Hannibal,  etc., 
R.  Co.,  76  Mo.  475:  Le  Due  v.  St.  Louis, 
etc..  R.  Co..  159  Mo.  A.  136,  140  SW 
758;  Johnson  v.  St.  Joseph  R.,  etc., 
Co.,  143  Mo.  A.  376.  128  SW  243; 
Spencer  v.  St.  Louis  Transit  Co.,  Ill 
Mo.  A.    653.    86   SW  693. 

N.  C, —  Roberts  v.  Atlantic  Coast 
Line  R.  Co.,  155  N.  C.  79,  70  SB  1080. 

S.  C. —  Creech  v.  Charleston,  etc., 
R.  Co.,  66  S.  C.  528.  45  SB  86  (three 
miles  an  hour). 

Tex. — Chicago,  etc.,  R.  Co.  v. 
Cleaver,  48  Tex.  Civ.  A.  294,  106  SW 
721;  Feagin  v.  Gulf,  etc.,  R.  Co.,  46 
Tex.  Civ.  A.  251,  100  SW  346. 

40.  Citizens'  St.  R.  Co.  v.  Spahr, 
7  Ind.  A.  23,  33  NB  446;  Lobsenz  v. 
Metropolitan  St.  R.  Co.,  72  App.  Div. 
181,  76  NYS  411. 

41.  Ala. —  Birmingham  R.,  etc., 
Co.  v.  Jung.  161  Ala.  461,  49  S  434, 
18  AnnCas  657;  Birmingham  R.,  etc., 
Co.  v.  Brannon,  132  Ala.  431,  31  S 
523;  Birmingham  Electric  R.  Co.  v. 
Clay,   108   Ala.    233,   19  S   809. 

Ga. —  White  v.  Atlanta  Cons.  St.  R. 
Co.,  92  Ga.  494,  17   SB  672. 

111. — South  Chicago  City  R.  Co.  v. 
Dufresne.  200  111.  456,  65  NB  1075 
[aff  102  111.  A.  493];  North  Chicago 
St.  R.  Co.  v.  Kaspers,  186  111.  246.  57 
NB  849  [aft  86  111.  A.  816];  North 
Chicago  St.  R.  Co.  v.  Wlswell,  168 
111.  613,  48  NB  407;  Cicero,  etc..  St. 
R.  Co.  v.  Meixner,  160  111.  320,  43 
NE  823,  31  LRA  331;  Craw  v.  Chi- 
cago City  R.  Co.,  159  111.  A.  100;  Pope 
v.  Chicago  City  R.  Co..  113  111.  A. 
603;  West  Chicago  St.  R.  Co.  y  Lups, 
74  111.  A.  420;  West  Chicago  St.  R. 
Co.    v.    Dudzik,    67    111.    A.    681. 

Ind. —  Mlshler  v.  Chicago,  etc.,  R. 
Co.,  (A.)  Ill  NB  460  [reh  den  113 
NE    310]. 

Ky. —  Lexington,  etc.,  R.  Co.  v. 
Herring,  96  SW  558.  29  KyL  794 
[reh  den  97  SW  1127.  30  KyL  2691; 
Central  Pass.  R.  Co.  v.  Rose,  22  SW 
746,    16  KyL   209. 

Mass. —  Hamilton  v.  Boston  El.  R. 
Co..  213  Mass.  420,  100  NB  604; 
Brlggs  v.  Union  St.  R.  Co.,  148  Mass. 
72,  19  NE  19,  12  AmSR  518;  Mc- 
Donough  v.  Metropolitan  R.  Co.,  137 
Mass.  210. 

Minn. — Shal guard  v.  St.  Paul  City 
R.  Co.,  48  Minn.  232,  51  NW  111; 
Schacherel  v.  St.  Paul  City  R.  Co., 
42   Minn.   42,  4  3  NW  837. 

Mo. — Schepers  v.  Union  '  Depot  R. 
Co.,  126  Mo.  665,  29  SW  712;  Wyatt 
v.  Citizens'  R.  Co.,  55  Mo.  485; 
Schmltt  v.  St.  Louis  Transit  Co., 
115  Mo.  A.  446,  90  SW  421;  McKee 
v.  St.  Louis  Transit  Co.,  108  Mo^  A. 
470.  83   SW  1013. 

Nebr. —  Omaha  St.  R.  Co.  v.  Mar- 
tin,   48  Nebr.   66,   66  NW  1007. 

N.  J. — Murphy  v.  North  Jersey  St. 
R.  Co.,  71  N.   J.  L.   6,  58   A  1018. 

N.  Y. — Morrison  v.  Broadway,  etc., 
R.  -Co.,  130  N.  Y.  166,  29  NB  105; 
Fremont  v.  Metropolitan  8t.  R.  Co., 
83  App.  Div.  414,  82  NYS  807;  Lob- 
senz v.  Metropolitan  St.  R.  Co.,  78 
App.  Div.  181,  76  NYS  411;  Sexton 
v.  Metropolitan  St.  R.  Co.,  40  App. 
Div.  26,  67  NYS  677;  Anderson  v. 
Third  Ave.  R.  Co.,  36  App.  Div.  809, 
55  NYS  290;  Wallace  v.  Third  Ave. 
R.  Co.,  36  App.  Div.  57,  65  NYS  132; 
Valentine  v.  Broadway,  etc.,  R.  Co.. 
14  Daly  541.  4  NYS  481;  Schoenfeld 
v.  Metropolitan  St.  R.  Co..  40  Misc. 
201,  81  NYS  644;  Reidy  v.  Metropoli- 
tan St.  R.  Co.,  27.  Misc.  627,  58  NYS 
326. 

S.  C. — Wise  v.  Columbia  R,,  etc, 
Co..  94  S.   C.  254,  77  SE  924. 

Tex. — Osborne  v.  Texas  Tract.  Co., 


(Civ.  A.)  134  SW  816:  Lewis  v. 
Houston  Electric  Co.,  39  Tex.  Civ. 
A.    625,    88    SW    489,    112    SW    593. 

[a]  In  Pennsylvania  it  has  been 
held  to  be  negligible  per  se  to  at- 
tempt to  board  a  moving  car,  whether 
propelled  by  steam  or  electricity. 
Bradney  v.  Philadelphia  Rapid  Tran- 
sit Co.,  232  Pa,  127,  81  A  187  (holding 
that,  where  plaintiff,  in  attempting 
to  get  on  the  platform  of  a  moving 
street  car,  succeeded  in  getting  his 
feet  on  the  lower  step,  when  he  was 
thrown  off  by  the  motion  of  the  car. 
binding  instructions  fur  defendant 
are  proper):  Boulfrols  v.  United 
Tract.  Co.,  210  Pa.  263,  59  A  1007. 
105  AmSR  809,  2  AnnCae  938  and 
note:  Hunterson  v.  Union  Tract.  Co.. 
205  Pa.  668,  55  A  543;  Powelson  v. 
United  Tract.  Co..204  Pa.  474,  54 
A  282;  Johnson  v.  west  Chester,  etc., 
R.  Co.,  70  Pa,  257.  But  see  Stager  r. 
Ridge  Ave,  Pass.  R.  Co.,  119  Pa.  70. 
12  A  821  (holding  the  question  one 
for  the  jury  under  all  the  circum- 
stances); and  Pennsylvania  cases 
Infra  note  46. 

[b]  Tit*  fast  that  a  street  ear  n 
not    carrying    passengers,    but    was 

Sroceeding  to  a  shed  for  the  night. 
id  not  make  a  person  attempting  to 
board  it  guilty  of  contributory  negli- 
gence, unless  he  knew,  or  by  ordi- 
nary care  could  have  known,  that  the 
car  was  not  carrying  passengers. 
Leu  v.  St.  Louis  Transit  Co..  106 
Mo.  A.  329.  80  SW  278. 

[cj.  Assumption  of  risk.— (1)  But, 
where  the  fact  that  the  car  was  in 
motion  is  the  sole  cause  of  the  in- 
jury the  risk  is  one  which  the  person 
making  the  attempt  must  be  held  to 
have  assumed.  Solomon  v.  Public 
Service  R.  Co.,  87  N.  J.  L.  284,  92  A 
942;  Murphy  v.  North  Jersey  St  R. 
Co.,  71  N.  J.  L.  6,  68  A  1018.  (2) 
Where  a  person  attempted  to  board 
a  car  moving  from  four  to  six  miles 
per  hour,  which  did  not  slow  up  for 

fiassengers,  in  the  absence  of  an 
nvltatlon  by  signal  or  otherwise 
from  the  conductor  or  motorman.  he 
assumed  the  risk  of  a  change  in  the 
speed  of  the  car  and  of  his  ability 
to  get  on  in  safety.  Fremont  v.  Met- 
ropolitan St.  R.  Co.,  83  App.  Div.  414. 
82  NYS  307. 

Assumption  of  risk  ganscrally  see 
supra  I  1481. 

49.  Ala.— Birmingham  R.,  etc.,  Co. 
v.  Lee,  153  Ala.  79,  45  S  292. 

D.  C. — Brown  v.  Washington,  etc, 
R  Co.,  11  App.  37. 

Ga. — Rome  R..  etc,  Co.  v.  Keel,  ! 
Ga.  A.  769,  60  SB  468.  _,_ 

111. — Crotzer  v.  Freeport  R.  Light, 
etc,  Co.,  160  111.  A.  470. 

Ind. — Conner  v.  Citizens'  St.  R.  Co., 
105  Ind.  62.  4  NB  441,  55  AmR  177. 

Iowa. — Blades  v.  Des  Moines  City 
R  Co.,  113  NW  922. 

La, — Pitard  v.  New  Orleans  B-. 
etc.,  Co.,  120  La.  925,  45  S  948. 

Mass. — Payne  v.  Springfield  St  R. 
Co..    203   Mass.    425,   89    NB  536. 

Mo.— Sly  v.  Union  Depot  R  Co, 
134  Mo.  681,  86  SW  235;  Mathews  v. 
Metropolitan  St.  R  Co.,  156  Mo.  A. 
715,  137  SW  1003;  Eikenberry  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  442,  30 
SW  360;  Hansberger  v.  Sedalla  Elec- 
tric R.j  etc..  Co..  82  Mo.  A.  566. 

N.  Y.— Mulligan  v.  Metropolitan 
St.  R.  Co..  89  App.  Div.  207.  85  NYS 
791;  Kimber  v.  Metropolitan  St  R. 
Co.,  69  App.  Div.  353,  74  NYS  986 
(moving  Slower  than  a  man  can 
walk) ;  Sexton  v.  Metropolitan  St 
R.  Co.,  40  App.  Div.  26,  57  NTS 
577. 

[a]  Jror  example,  (1)  If  a  street 
car  was  Just  starting  and  barely 
moving,  the  attempt  of  a  woman  ln- 
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board,  although  it  has  not  come  to  a  fall  stop.** 
But  this  rule  applies  only  where  the  attempt  is  not 
attended  with  unusual  and  extraordinary  dangers;4* 
and  in  general  the  question  is  one  of  fact  for  the 
jury,  to  be  determined  under  the  circumstances  of 
the  case.*5 

[5  1496}    3.  Alighting  from  Train  or  Oar— a.  In 


cumbered  with  bundle*  to  board  It 
would  not  constitute  negligence  as  a 
matter  of  law.  Payne  v.  Springfield 
St.  R.  Co..  208  Mass.  426,  89  NE  536. 
(2)  So.  where  one  stepped  aboard  a 
car  when  It  had  almost  stopped,  and 
was  Injured  by  Its  sudden  starting, 
It  cannot  be  said,  as  a  matter  of  law, 
that  he  was  guilty  of  contributory 
negligence.  Mulligan  v.  Metropolitan 
St.  R.  Co.,  89  App.  D|v.  207.  85  NTS 
791.  (3)  An  attempt  to-  board  a  car 
moving  not  more  than  from  one  to 
three  miles  an  hour  was  not  negli- 
gence per  se,  but  presented  a  mixed 
question  of  law  and  fact,  to  be  sub- 
mitted to  the  jury  under  proper  In- 
structions. Hansberger  v.  Sedalia 
Electric  R.,  etc..  Co.,  82  Mo.  A.  666. 

43.  Cal. — Flnkeldey  v.  Omnibus 
Cable  Co.,  114  Cal.  28,  45  P  996;  Nil- 
son  v.  Oakland  Tract.  Co.,  10  Cal. 
A.  103,  101  P  413. 

Ind. — Conner  v.  Citizens'  St.  R.  Co., 
105  Ind.  62,  4  NE  441,  55  AmR  177. 

Mass.— Corlin  v.  West-End  St.  R. 
Co.,  154  Mass.  197,  27  NE  1000; 
Briggs  v.  Union  St.  R  Co.,  148  Mass. 
72,  19  NE  19,  12  AmSR  518. 

Minn.— Sahlgaard  v.  St.. Paul  City 
R.  Co.,  48  Minn.  232,  61  NW  111. 

Mo.— Palfrey  v.  United  R.  Co..  162 
Mo.  A.  470,  142  SW  773  (almost  or 
practically  stopped);  O'Mara  v.  St. 
Louis  Transit  Co.,  102  Mo.  A.  202,  76 
SW  680. 

N.  J. — Schmidt  v.  North  Jersey  St. 
R.  Co.,  68  A  72. 

N.  T. — Eppendorf  v.  Brooklyn,  etc., 
R.  Co.,  69  N.  T.  195,  25  AmR  171; 
Clinton  v.  Brooklyn  Heights  R.  Co., 
91  App.  Div.  374,  86  NYS  932:  Fro- 
blsher  v.  Fifth  Ave.  Transp.  Co.,  81 
Hun  544,  30  NYS  1099  [rev  on  other 
grounds  151  N.  Y.  431,  45  NE  8391; 
Reidy  v.  Metropolitan  St.  R.  Co.,  27 
Misc.  527,  58  NYS  326.  See  also 
Monroe  v.  Metropolitan  St.  R.  Co.,  79 
App.  Div.  587.  80  NYS  177. 

But  see  Hunterson  v.  Union  Tract. 
Co..  205  Pa.  568,  55  A  5.43  (holding 
that,  where  plaintiff  signals  an  elec- 
tric car  to  stop  at  a  crossing,  and  the 
signal  is  heeded,  and  the  car  is  slack- 
ening Its  speed,  and  he  attempts  to 
get  on  while  it  Is  running  three  miles 
an  hour,  and  is  Injured  thereby,  he 
cannot  recover). 

44.  Kentucky  Tract.,  etc..  Co.  v. 
Walts.  167  Ky.  236.  180  SW  356; 
Mathews  v.  Metropolitan  St.  R.  Co., 
156  Mo.  A.  715,  137  SW  1003:  O'Mara 
v.  St.  Louis  Transit  Co.,  102  Mo.  A. 
202,  76  SW  680. 

[a]  It  Is  negligence,  as  a  matter 
Of  law,  for  one  to  attempt  to  board 
a  street  car  going  at  a  speed  of  eight 
or  ten  miles  an  hour.  Spencer  v.  St. 
Louis  Transit  Co.,  Ill  Mo.  A.  653,  86 
SW  699. 

46.  Ala. — Birmingham  R..  etc.,  Co. 
v.  Lee,  153  Ala.  79,  46  S  292:  Smith 
v.  Birmingham  R..  etc.,  Co.,  147  Ala. 
702.  41  S  307;  Birmingham  R.,  etc., 
Co.  v.  Brannon,  132  Ala.  431,  31  S 
623. 

Cal. — Joyce  v.  Los  Angeles  R.  Co., 
147  Cal.  274,  82  P  204. 

111. — Donnelly  v.  Chicago  City  R. 
Co.,  235  111.  35,  85  NE  233  raff  136 
111.  A.  2041;  Chicago  Union  Tract.  Co. 
v.  Olsen.  211  111.  256.  71  NE  985  [aff 
113  111.  A.  3031;  North  Chicago  St.  R. 
Co.  v.  Wiswell,  168  111.  613,  48  NE 
407;  North  Chicago  St.  R.  Co.  v.  Wil- 
liams, 140  111.  275,  29  NE  672;  Paul- 
sin  v.  Chicago  City  R.  Co..  17«  111.  A. 
87;  Lecklieder  v.  Chicago  City  R.  Co., 
172  111.  A.  657;  South  Chicago  City  R. 
Co.  v.  Dafresne,  102  111.  A.  493  [aft 
200  111.  456,  65  NE  1075];  North  Chi- 
cago St.  R.  Co.  v.  Kaspers,  85  111.  A. 
316  [aff  186  111.  246,  67  NE  849]: 
West  Chicago  St.  R.  Co.  v.  Binder, 
61  111.  A.  420;  North  Chicago  St.  R. 
Co.  v.  Wrlxon,  61   m.   A.  197. 


Ind. — Citizens'  St  R.  Co.  v.  Spahr, 
7  Ind.  A.  23,  33  NE  446. 

Mass. — Gordon  v.  West  End  St.  R 
Co..  175  Mass.  181.  55  NE  990:  Galla- 
gher v.  West  End  St.  R.  Co.,  166 
Mass.  157,  30  NE  480. 

Mich. — Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  353,  127  NW 
330. 

Mo. — Schmltt  v.  St.  Louis  Transit 
Co.,  115  Mo.  A.  445.  90  SW  421;  Leu 
v.  St.  Louis  Transit  Co.,  106  Mo.  A. 
329.  80  SW  273. 

Nebr. — NocHa  v.  Omaha,  etc.,  St 
R.  Co..  89  Nebr.   209,   181   NW  214. 

N.  J. — Solomon  v.  Public  Service 
R.  Co..  87  N.  J.  L.  284,  92  A  942; 
Schmidt  v.  North  Jersey  St.  R.  Co., 
66  N.   J.   L.   424,   49   A  438. 

N.  Y. — Butler  v.  Glen  Fall*,  etc., 
R.  Co.,  121  N.  Y.  112,  24  NE  187 
Clinton  v.  Brooklyn  Heights  R.  Co., 
91  App.  Dlv.  874,  86  NTS  982;  Eb- 
llng  v.  Second  Ave.  R.  Co.,  60  App. 
Dlv.  616.  69  NYS  1102;  Casslo  v. 
Brooklyn  Heights  R.  Co.,  59  App. 
Dlv.  617.  69  NYS  208;  McSwyny  v. 
Broadway,  etc.,  R.  Co.,  4  Silv.  Sup. 
504,  7  NYS  456;  Mettlestadt  v.  Ninth 
Ave.  R.  Co.,  27  N.  Y.  Super.  877,  82 
HowPr  428;  Kriedermacher  v.  Union 
R.  Co.,  59  Misc.  410.  110  NYS  1113: 
Coles  v.  Interurban  St.  R.  Co.,  49 
Misc.    246,    97    NYS    289. 

Oh. — Ohio  Cent  Tract  Co.  v.  Ma- 
teer,  31  Oh.  Clr.  Ct.  478  [aff  81  Oh. 
St.   494  mem,  91   NE  1134  mem]. 

Pa. — Linch  v.  Pittsburgh  Tract. 
Co.,  153  Pa.  102,  25  A  621;  Redding- 
ton  v.  Philadelphia  Tract  Co.,  132 
Pa.  154,  19  A  28;  Sellers  v.  Union 
Tract  Co.,  21  Pa.  Super.  5. 

R.  I. — Lee  v.  Rhode  Island  Co.,  68 
A  476. 

Va. — Reynolds  v.  Richmond,  etc., 
R.  Co.,  92  Va.  400,  28  SE  770. 

Wash.— Foster  v.  Seattle  Electric 
Co.,  85  Wash.  177,  76  P  996;  Woo 
Dan  v.  Seattle  Electric  R.,  etc.,  Co., 
5  Wash.  466,  32  P  103. 

[a]  To  attempt  to  board  a  oar 
going  faster  than  a  man  oonld  walk 
Is  negligence  barring  a  recovery  for 
injuries  sustained.  Quinn  v.  Phila- 
delphia Rapid  Transit  Co.,  224  Pa. 
162,  73  A  819. 

[b]  Where  on*  pursues  a  street 
oar  after  it  has  started,  and  in  at- 
tempting to  board  it  falls,  he  Is 
guilty  of  contributory  negligence 
barring  recovery  for  his  Injury.  Lee 
v.  Rhode  Island  Co..  (R.  I.)  68  A  475. 

[c]  Where,  while  a  street  oar  Is 
standing,  a  passenger  steps  on  to  the 
step  of  the  car,  and  while  she  is 
there  it  moves  suddenly  forward, 
owing  to  the  negligence  of  the  con- 
ductor, whereby  the  passenger  is  in- 
jured, she  is  not  guilty  of  contribu- 
tory negligence,  unless  an  ordinarily 

Srudent     person     would    not    do    so. 
oyce  v.  Los  Angeles  R.  Co.,  147  Cal. 
274,   82   P  204. 

[d]  Car  going  eight  miles-  per 
hour^— The  court  cannot  determine 
as  a  matter  of  law  that  it  is  negli- 
gence to  board  a  street  car  moving 
at  the  rate  of  eight  miles  an  hour, 
unless  there  is  some  definite  or  fixed 
standard  by  which  the  act  can  be 
measured,  or  unless  the  act  Is  such 
an  one  as  that  It  reasonably  permits 
but  one  conclusion  of  negligence. 
Citizens'  St.  R.  Co.  v.  Spahr.  7  Ind. 
A.   23,    33   NE   446. 

46.  Persons  tinder  disability  see 
supra  II    1482-1484. 

47.  U.  8. — Thompson  v.  Chicago, 
etc.,   R.    Co.,   189    Fed.    723,   111   CCA 


General**  It  is  the  duty  of  a  passenger,  in  alighting 
from  a  train  or  car,  to  exercise  reasonable  care  for 
his  safety,  such  as  in  taking  hold  of  railings  or  other 
supports,  and  in  stepping  off  in  the  proper  direction 
and  manner;  and  if  he  fails  to  exercise  such  care, 
whereby  he  is  injured,  he  is  guilty  of  contributory 
negligenoe  precluding  a  recovery.47    But  a  passenger 

mlngton,  etc..  Tract.  Co.,  90  A  476; 
Benson  v.  Wilmington  City  R.  Co.. 
24  Del.  202,  75  A  793:  Coyle  v.  Peo- 
ple's R.  Co..  23  Del.  464.  80  A  638; 
Relss  v.  Wilmington  City  R  Co.,  67 
A  168. 

D.  C. — Rouser  v.  Washington,  etc.. 
R.   Co.,   13   App.   320. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Carter,  67  Fla.  335,  66  S  254,  Ann 
Casl916E  1299. 

Ga. — Hester  v.  Savannah  Electric 
Co..  130  Ga.  454.  60  SE  1046;  South- 
ern IT.  Co  v.  Bandy,  120  Ga.  463,  47 
SE   923,   102  AmSR  112. 

111. — McAvoy  v.  St  Louis,  etc.,  R. 
Co.,  180  111.  A.  620:  Chicago,  etc.,  R. 
Co.  v.    Noble.   132   111.  A.   400. 

Ind. — Crump  v.  Davis,  83  Ind.  A. 
88.  70  NE  886. 

Kan. — Lynch  v.  Missouri  Pac.  R. 
Co.,  92  Kan.  735.  142  P  938. 

Ky. — Lexington  R.  Co.  v.  Lowe, 
143  Ky.   339,  136  SW  618. 

Mass. — Lee  v.  Boston  El.  R.  Co., 
182   Mass.   454,   65  NE   822. 

Minn. — Johnson  v.  Winona,  etc.,  R. 
Co.,  11  Minn.  296.  88  AmD  83. 

Mo. — Hickman  v.  Missouri  Pac.  R. 
Co..  91  Mo.  433.  4  SW  127:  Young  v. 
Missouri  Pac.  R.  Co..  93   Mo.   A.  267. 

N.  J. — Scott  v.  Bergen  County 
Traot.    Co.,    68    N.    J.    L.    407.    48    A 


26L 

Ala.— \ 


Watklns  v.  Birmingham  R.. 
etc..  Co..  120  Ala.  147,  24  §  892,  43 
LRA   297. 

Ark. — St  Louis,  etc.,  R.  Co.  v. 
Plott.  108  Ark.   292.  157  SW  885. 

Del. — Behen  v.  Philadelphia,  etc.. 
R.   Co.,    98   A   90S;    Girardo   v.   WI1- 


1060   [aff  64  N.  J.  L.  362,  48  A  1118J. 

N.  Y. — Lafflln  v.  Buffalo,  etc.,  R. 
Co..  106  N.  Y.  136.  12  NE  599,  60 
AmR  433;  Truesdell  v.  Erie  R.  Co.. 
11*  App.  Div.  34.  99  NYS  694;  Smith 
v.  Kingston  City  R.  Co..  55  App.  fcv. 
143.  167  NYS  185  [aff  169  N.  Y.  616 
mem,  62  NE  1100  mem];  Gabriel  v. 
Long  Island  R.  Co.,  54  App.  Div.  41. 
66  NYS  301;  Schaefer  v.  Central 
Crosstown  R  Co.,  30  Misc.  114,  61 
NYS   806. 

N.  C. — Kearney  V.  Seaboard  Air 
Line  R.  Co.,  158  N.  C.  521,  74  SE 
593. 

Pa. — Kurfess  v.  Harris,  196  Pa. 
385,  46  A  2;  Walthour  v.  Pennsyl- 
vania R.  Co..  40  Pa.  Super.  252. 

R.  I. — Riley  v.  Rhode  Island  Co.. 
29  R.  I.  143.  69  A  338.  15  LRANS 
523,   17  AnnCas   50. 

Tex. — Ft.  Worth,  etc.  R.  Co.  v. 
Taylor,  (Civ.  A.)  162  SW  967:  Texas 
Midland  R.  Co.  v.  Ritehey  49  Tex. 
Civ.    A.    409    108    SW   732. 

Wis. — Werner  v.  Chicago,  etc.,  R. 
Co..  105  Wis.  300,  81  NW  410. 

Wyo. — Chicago,  etc..  R.  Co.  v. 
Lampman.  18  Wyo.  10G.  104  P  683, 
26   LRANS   217.  AnnCasl912C  788. 

N.  S. — McCormack  v.  Sydney,  etc., 
R.   Co.,   37   N.   S.   254. 

[a]  "Seasonable  care,"  (1)  which 
a  street  car  passenger  is  required  to 
exercise  In  alighting  from  a  car,  is 
such    care   as    a   person   of   ordinary 

firudence  would  exercise  under  sim- 
lar  circumstances,  such  care  being 
proportioned  to  the  risk  Incurred. 
Elliott  v.  Wilmington  City  R.  Co..  22 
Del.  570,  73  A  1040.  (2)  A  passen- 
ger. In  alighting  from  a  street  car, 
fs  bound  only  to  exercise  due  care 
under  the  circumstances,  and  the 
fact  that  he  placod  himself  in  a  po- 
sition of  danger  while  exercising 
such  care  does  not  show  contribu- 
tory negligence  as  a  matter  of  law. 
Johnson  v.  Yonkers  R.  Co.,  101  App. 
Dlv.  65,   91   NYS  608. 

[b]  Incumbered  with  bundles. — 
(1)  A  passenger  seeking  to  alight 
when  incumbered  with  bundles  or 
parcels  so  as  to  Interfere  with  or  im- 

Sede  locomotion,  should  exercise  a 
egree  of  care  commensurate  with 
the  situation  and  surroundings.  Chi- 
cago, etc.,  R.  Co.  v.  Noble.  132  111.  A. 
400.  (2)  A  woman  Injured  in  leav- 
ing a  train  by  reason  of  its  suddenly 
starting  cannot  be  regarded  as 
guilty  of  contributory  negligence 
merely  because  she  carries  with  her 


1120     [10  C.  J.] 


CARRIERS 


[§§  1496-149? 


may  act  on  the  assumption  that  the  carrier  will  take 
proper  precautions  for  his  safety,48  such  as  that  of 
exercising  care  to  see  that  the  platform,  steps,  or 
running  boards  are  in  a  reasonably  safe  condition,49 
unless  the  passenger  knows,  or  by  the  exercise  of 
ordinary  care  could  know,  that  they  are  defective  or 
in  an  unsafe  condition.50  Where,  in  alighting,  a  pas- 
senger without  knowledge  of  actual  danger  assumes 
a  position  which  is  apparently  free  from  danger,  he 
is  not  guilty  of  contributory  negligence.81  And 
although  it  is  his  duty  to  alight  with  reasonable 
promptness,52  he  may  act  on  the  assumption  that  he 


will  be  given  a  reasonable  opportunity  to  alight  in 
safety.58  Alighting  from  a  train  or  car  in  the  man- 
ner directed  by  the  conductor,  brakeman,  or  other 
employee  in  charge  is  not  necessarily  negligence.84 

[§  1497]  b.  Preparing  to  Leave  Conveyance  before 
It  Stops.  It  is  not  necessarily  negligenee.  for  a 
passenger  to  leave  his  seat  as  the  train  or  car 
approaches  his  destination,  but  before  it  comes  to  a 
stop;  whether  it  is  negligence  or  not  is  dependent 
on  the  circumstances,  and  is  generally  a  question 
of  fact.55  Even  to  go  on  the  car  platform  or  steps 
before  the  car  stops  is  not  necessarily  negligent,  the 


a  grip  weighing  perhaps  sixty 
pounds,  where  there  Is  no  evidence 
that  she  was  not  in  good  health  and 
of  sufficient  strength  to  carry  it  as 
far  as  the  platform.  Chicago,  etc., 
R.  Co.  v.  Armes.  32  Tex.  Civ.  A.  32, 
74   SW  77. 

tc]  mapping  off  backward.— (1) 
Where  a  passenger  in  alighting  from 
a  train,  attempts  to  step  from  the 
car  platform  backward,  he  cannot  re- 
cover, if  the  injury  results  from  his 
attempting  to  leave  the  car  in  such 
a  negligent  manner.  Watklns  v. 
Birmingham  It.,  etc.,  Co.,  120  Ala. 
147,  24  S  392,  43  LRA  297.  (2)  But 
it  has  been  held  that  it  is  not  negli- 
gence per  se  for  a  passenger  to 
alight  from  a  stationary  street  car 
with  his  back  toward  the  front  of 
the  car.  Birmingham  R,  etc.,  Co.  v. 
Handy,  (Ala.)  39  S  917;  Morrison  v. 
Charlotte  Electric  R.,  etc.,  Co.,  123 
N.  C.  414.  31  SE  720.  (3)  And  it  has 
been  held  that  the  fact  that  a  pas- 
senger steps  off  a  car  with  her  back 
to  the  front  of  the  car,  without  hold- 
ing on  to  any  part  of  the  car,  does 
not  warrant  a  submission  of  the 
question  of  the  passenger's  contribu- 
tory negligence.  Rouser  v.  Washlng- 
tloff,  etc,  R.  Co.,  13  App.  (D.  C.)  320. 

[d]  Failure  to  hold  railing**—  (1) 
It  is  not  negligence  per  se  for  a  pas- 
senger to  alight  from  a  street  car 
without  taking  hold  of  the  railings 
to  guard  against  a  sudden  move- 
ment of '  the  car.  Crump  v.  Davis. 
33  Ind.  A.  88,  70  NE  886;  South 
Covington,  etc.,  R.  Co.  v.  Trowbridge, 
163  Ky.  79,  173  SW  371;  Scott  v. 
Bergen  County  Tract.  Co.,  63  N.  J.  L. 
407,  43  A  1060  faff  64  N.  J.  L.  362,  48 
A  1118];  McDonald  v.  Long  Island 
R.  Co.,  116  N.  Y.  546.  22  NE  1068,  15 
AmSR  437:  Schaefer  v.  Central 
Crosstown  R.  Co.,  30  Misc.  114,  61 
NTS  806;  Werner  v.  Chicago,  etc.,  R. 
Co..  105  Wis.  800,  81  NW  416.  (2) 
The  fact  that  a  passenger,  injured 
by  falling  on  the  icy  steps  of  a  car 
from  which  he  was  alighting  In  the 
•  night,  was  carrying  in  each  hand  a 
grip,  belonging  to  ladles  in  his 
charge,  instead  of  holding  on  to  the 
railing  with  one  hand,  cannot  be  said 
to  constitute  contributory  negli- 
gence as  a  matter  of  law.  Thompson 
v.  Chicago,  etc.,  R.  Co.,  189  Fed.  723, 
111   CCA  261. 

re]  The  prevalence  of  a  storm 
and  freezing  weather  imposes  on  a 
passenger  an  extra  degree  of  care  to 
prevent  injury  while  alighting  from 
a  car,  the  steps  or  platform  of  which 
are  in  a  slippery  condition.  Riley  v. 
Rhode  Island  Co.,  29  R.  I.  143.  69  A 
338,  16  LRANS  523,  17  AnnCas  50 
and  note;  McCormack  v.  Sydney,  etc., 
R.  Co.,  37  N.  S.  254.  But  see  John- 
son v.  Mahoning,  etc.,  R.,  etc..  Co.. 
60  Pa.  Super.  530  (holding  that  a 
passenger,  slipping  on  ice  on  the  ves- 
tibule flobr,  cannot  be  convicted  of 
contributory  negligence  as  a  matter 
of  law  because  she  was  carrying  her 
young  child  in  her  arms  as  she 
walked  from  the  car  to  the  vesti- 
bule). 

ffl     jumping       from       step. — (1) 

Where  the  steps  of  a  car  are  so  high 
that  passengers  cannot  conveniently 
alight  by  stepping  down,  negligence 
cannot  be  Imputed  as  a  matter  of 
law  to  a  passenger  who,  having  a 
right  to  'alight,  determines  that  he 
can    alight    with    greater   safety   by 


jumping  than  in  attempting  to  step 
down.  Truesdell  v.  Erie  R.  Co.,  114 
App.  Div.  84.  99  NTS  694.  (2)  So. 
where  a  train  stops  where  passen- 
gers usually  alight  and  while  a  pas- 
senger Is  descending  the  steps  a  sud- 
den jerk  causes  her  to  lose  her  bal- 
ance, whereupon  she  Jumps  to  save 
herself,  and  is  injured,  she  is  not,  as 
a  matter  of  law,  guilty  of  contribu- 
tory negligence  barring  recovery. 
Lynch  c.  Missouri  Pac.  R  Co.,  92 
Kan.   735.   142  P  938. 

[gl  Catching  bold  of  brake 
wbeeL— It  is  not  contributory  negli- 
gence for  a  passenger  about  to  leave 
a  train  to  place  tils  hand  on  the 
brake  wheel,  when  it  suddenly  re- 
volves and  breaks  his  arm,  and  if 
the  facts  show  that  the  wheel  was 
dangerous,  it  will  authorize  a  recov- 
ery. Cleveland,  etc.,  R.  Co.  v.  Ho 
Henry,   47   111.  A.  301. 

[h]  Stepping  on  coupling  llnx^— 
The  fact  that  a  passenger  in  getting 
off  the  train,  steps  on  a  connecting 
link  between  two  cars  is  not  per  se 
negligence  on  his  part;  but  the  ques- 
tion is  one  for  the  Jury  under  all  the 
circumstances  of  the  case.  Johnson 
v.  Winoma,  etc.,  R  Co.',  11  Minn.  296, 
88   AmD   83. 

[11  In  leaving  an  elevated  oar, 
(1)  It  is  not  contributory  negligence, 
as  a  matter  of  law,  for  a  passenger 
to  look  straight  ahead  and  nor  down- 
ward. Lakin  v.  South  Side  EL  R. 
Co.,  148  111.  A.  268.  (2)  A  passen- 
ger on  an  elevated  railroad  who 
moves  rapidly  to  alight  from  a  car 
and  is  Injured  by  running  into  the 
gate  thereof,  without  observing  it  or 
the  brakeman  closing  it,  is  not.  as  a 
matter  of  law,  guilty  of  contribu- 
tory negligence,  precluding  a  recov- 
ery. McGarry  v.  Boston  El.  R.  Co., 
195    Mass.    538,    81   NE   194. 

[J]  Alighting  from  elevator*— 
The  fact  that  a  passenger  on  an  ele- 
vator fails  to  look  particularly  to 
see  if  the  conductor  is  about  to 
close  the  door  which  he  has  opened 
for  the  purpose  of  admitting  passen- 
gers does  not  necessarily  constitute 
contributory  negligence.  Chicago 
Exch.  Bldg.  Co.  v.  Nelson.  98  III.  A. 
189    [aft    197    111.    334,    64    NE    369]. 

48.  Leveret  v.  Shreveport  Belt  R. 
Co.,  110  La.  399,  34  S  679;  La  Clair 
v.  New  York  City  R.  Co.,  92  NYS 
837.     See  generally  supra  I  1481. 

49.  Smlthers  v.  Wilmington  City 
R.  Co.,  22  Del.  422.  67  A  167;  Mack 
v.  Pittsburgh  R.  Co..  247  Pa.  598.  93 
A.  618;  Aransas  Harbor  Terminal  R 
Co.  v.  Sims.  (Tex.  Civ.  A.)  179  SW 
895;  Hertzberg  v.  San  Antonio  Tract. 
Co..  56  Tex.  Civ.  A.  437,  120  SW  572. 
See  generally  supra  I  1481. 

50.  Smlthers  v.  Wilmington  City 
R.  Co..   22  Del.   422,  167  A  167. 

51.  White  v.  Connecticut  Co.,  88 
Conn.   614,  92  A   411,   LRA1915C   609. 

59.  Ind. — Dunning  v.  Lake  Erie, 
etc.,  R.  Co.,  38  Ind.  A.  91,  77  NE  1049. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hand,   101  Md.  233,   61  A  285. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co.,  158  N.  C.  621,  74  SE  593. 

Pa. — Mack  v.  Pittsburgh  R.  Co., 
247  Pa.  698.  93  A  618. 

S.  C. — Dobson  v.  Seaboard  Air  Line 
R.  Co.,  90  S.  C.  414,  73  SE  875.        • 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Lampman.  18  Wyo.  106.  104  P  633, 
25    LRANS   217,   AnnCasl912C   788. 

53.    111. — Moore  v.  Aurora,  etc..  R. 


Co.,  246  111.  56,  92  NE  573;  Jurfcle- 
wicz  v.  Illinois  Cent.  R.  Co..  145  III 
A  44. 

Mass. — Vine  v.  Berkshire  St.  R. 
Co..  212   Mass.   580,   99  NE  473. 

Mich. — Burke  v.  Bay  City  Tract. 
etc.,  Co..  147  Mich.  172.  110  NW  524: 
Britton  v.  Grand  Rapids  St.  R.  Co.. 
90  Mich,   159,   61   NW  276. 

Mo. — Schwanenfeldt  v.  Metropoli- 
tan St.  R.  Co.,  187  Mo.  A  588.  174 
SW  143;  Hurley  v.  Metropolitan  St 
R.  Co..  120  Mo.  A.  262,  96  SW  714. 

N.  Y. — McDonald  v.  Long  Island  R. 
Co.,  116  N.  Y.  646,  22  NE  1068,  15 
AmSR   437. 

64.  Baltimore,  etc.,  R.  Co.  v.  Leap- 
ley,  65  Md.  671,  4  A  891;  Staines  v. 
New  Jersey  Cent.  R.  Co.,  72  N.  J.  L. 
268,  61  A  386;  Watson  v.  Camden, 
etc.,  R.  Co.,  65  N.  J.  L.  125.  26  A  13C. 
39  AmSR  624,  19  LRA  487;  Hartxlg 
v.  Lehigh  Valley  R.  Co.,  154   Pa.   364. 

26  A  310.     See  also  supra  i  148S. 

55.  U.  S. — New  Jersey  R..  etc.  Co. 
v.  Pollard,  22  Wall.  341.  22  L.  ed.  877. 

Ark. — Robinson  v.  Little  Rock  It. 
etc.,  Co..  113  Ark.  227,  168  SW  1125. 

Cal. — Babcock  v.  Los  Angeles 
Tract.  Co.,  128  Cal.  173.  60  P  780: 
Morgan  v.  Southern  Pac  R.  Co..  »S 
Cal.  601,  30  P  601;  Dougherty  t. 
Union  Tract  Co..  23  Cal.  A.  17.  136 
P  722;  Grlffln  v.  Pacific  Electric  R 
Co..  1  Cal.  A.  678,  82  P  1084. 

Conn. — Hoyt  v.  New  York,  etc,  R. 
Co..  78  Conn.  709.  63  A  393. 

Del. — Freeman  v.  Wilmington,  etc. 
Tract.  Co.,  26  Del.  107.  80  A  1001. 

Ga. — Augusta  Southern  R.  Co.  v. 
Snider,   118    Ga.    146,   44   SE   1005. 

111. — Chicago,  etc,  R.  Co.  v.  Means, 
48  111.  A.  396. 

Ind. — Winona,  etc.,  R.  Co.  v.  Rous- 
seau, 48  Ind.  A  248,  93  NE  34.  1028: 
Lake  Erie,  etc,  R.  Co.  v.  Cotton.  45 
Ind.  A  680,  91  NE  253. 

Kan. — Helms  -v.  Southwest  Mis- 
souri R.  Co..  96  Kan.  668,  152  P  632. 

Ky. — Sandlin  v.  Lexington  R-  Co.. 
110  SW  374,  33  KyL  518;  Illinois 
Cent  R  Co.  v.  Jolly,  117  Ky.  632.  78 
SW  476.  26  KyL  1735,  4  AnnCas  748 
and  note;  Chesapeake,  etc.  R.  Co.  v. 
Topping,   78   SW   136.  26  KyL   1390. 

Md. — Baltimore,  etc,  Turnp.  Road 
v.  Leonhardt.  66  Md.  70.  6  A  346,  59 
AmR  156. 

Mass. — Young  v.  Boston,  etc.,  R 
Co.,  213  Mass.  267.  100  NE  541.  5» 
LRANS  450,  AnnCasl914A  63S  and 
note;  Larson  v.  Boston  El.  R.  Co.,  212 
Mass.  262,  98  NE  1048;  Treat  v.  Bos- 
ton, etc,  R.  Corp.,  131  Mass.  371; 
Barden  v.  Boston,  etc.,  R.  Co..  121 
Mass.  426. 

Mich.— Schultz  v.  Michigan  United 
R.   Co.,   158   Mich.   665,   123    NW   594, 

27  LRANS  503. 

N.  J. — Davis  v.  Camden,  etc,  R 
Co..  73  N.  J.  L.  415,  63  A  843;  Con- 
solidated Tract  Co.  v.  Thalheimer, 
59  N.  J.  L.  474,  37  A  132. 

N.  Y. — Bartholomew  v.  New  York 
Cent,  etc.,  R  Co.,  102  N.  Y.  716.  7 
NE  623;  Wylde  v.  Northern  R.  Co.. 
53  N.  Y.  166.  14  AbbPrNS  213-  New- 
ton v.  Central  Vermont  R.  Co..  80 
Hun  491.  30  NYS  488  [aff  161  N.  Y. 
624  mem,  46  NE  1133  mem];  Colwell 
v.  Manhattan  R.  Co.,  57  Hun  463.  10 
NYS  636;  Deraann  v.  Eighth  Ave. 
R.  Co.,  10  Misc.  191.  30  NYS  926. 

Pa. — Jennings  v.  Union  Tract  Co.. 
206  Pa.  81,  65  A  765:  Sweeney  v. 
Union   Tract.   Co.,   199   Pa.   293.  49  A 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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passenger  having  a  right  to  assume  care  on  the 
part  of  the  carrier's  employees  in  stopping,  and 
the  question  usually  being  one  of  fact  under  the 
circumstances   of  the  particular   case,08  especially 


where  he  is  induced  to  go  on  the  platform  by  the 
conduct  of  an  employee  of  the  carrier.97  But  it  has 
been  held  that  this  rule  applies  only  where  the  pasr 
senger  has  given  notice  of  his  intention  to  alight," 


66;  Bendon  v.  Union  Tract.  Co.,  26 
Pa.  Super.  539;  Dunn  v.  Pennsyl- 
vania R.  Co.,  20  Phtla.  268. 

Tex. — International,  etc.,  R.  Co.  v. 
Jones,  (Civ.  A.)  176  SW  488:  Denl- 
son,  etc..  R.  Co.  v.  Johnson,  36  Tex. 
Civ.  A.  116.  81  SW  780. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Prln- 
nell,  3  SE  96. 

Wash. — Ranous  v.  Seattle  Electric 
Co.,  47  Wash.  544.  92  P  382. 

Ca]  Immi  for  rul»<— "It  is  a 
common  practice  among  passengers 
to  leave  their  seats  as  the  car  ap- 
proaches the  stopping  place,  a  prac- 
tice which  is  not  regarded  to  be 
necessarily  dangerous  by  either  car- 
riers or  passengers.  Travel  would  be 
greatly  impeded  if  passengers  pro- 
posing to  alight  from  street  or  inter- 
urban  cars  should  keep  their  seats 
and  make  no  preparation  to  leave 
until  the  car  was  brought  to  a  stand- 
still." Helms  v.  Southwest  Missouri 
R.  Co.,  96  Kan.  568.  571,  162  P  632. 

[b]  Thus  (1)  a  passenger  in  a 
railroad  car,  who  in  obedience  to  a 
trainman's  call  to  "change  cars,"  and 
after  the  car  on  arriving  at  a  sta- 
tion had  so  nearly  stopped  that  it 
appeared  to  persons  of  ordinary  in- 
telligence and  observation  to  have 
fully  stopped,  rose  and  walked 
toward  the  exit  and  was  thrown 
down  and  Injured  by  a  sudden  jerk 
of  the  car,  was  not  chargeable  with 
contributory  negligence,  and  might 
recover  damages  for  Injuries  received. 
Bartholomew  v.  New  York  Cent., 
etc,  Rl  Co.,  102  N.  T.  716,  7  NB  623. 
(2)  -A  street  car  passenger  is  not 
negligent  as  a  matter  of  Taw  in  ris- 
ing, as  the  car  begins  to  slow  down, 
on  approaching  her  destination  and 
standing  with  one  hand  on  the  seat, 
the  other  holding  her  bundles.  Rob- 
inson v.  Little  Rock  R.,  etc.,  Co.,  113 
Ark.  227,  168  SW  1126.  (3)  It 
is  not  negligence  per  se  to  rise  from 
a  seat  and  step  to  the  side  of  a 
slowly  moving  open  car  which  is 
coming  to  a  stop,  for  the  purpose  of 
getting  on  the  running  board  to  alight 
when  the  car  does  stop.  Davis  v. 
Camden,  etc.,  R.  Co.,  73  N.  J.  L.  415. 
63  A  843.  (4)  However  a  passenger 
who  on  approaching  her  destination 
leaves  her  scat  and  stands  by  the 
door  before  the  train  stops  at  the 
station  cannot  recover  for  injuries 
sustained  in  a  fall  caused  by  the 
stopping  of  the  train  with  no  more 
Jerk  than  was  incident  to  its  stop- 
ping in  the  exercise  of  proper  care. 
Illinois  Cent.  R.  Co.  v.  Jolly.  117  Ky. 
632,  78  SW  476,  25  KyL  1735,  4  Ann 
Cas  748.  (5)  Although  a  street  car 
passenger  on  hearing  the  bell  ring 
arose  in  her  seat  to  alight  when  the 
car  stopped,  the  fact  that  the  place 
which  she  was  passing  when  she 
arose  was  not  a  proper  place  to 
alight  would  not  affect  her  right  to 
recover  for  injuries  caused  by  sud- 
denly starting  the  car,  where  she  did 
not  attempt  to  leave  the  car.  Wi- 
nona, etc.,  R.  Co.  v.  Rousseau,  48 
Ind.  A.   248,  93  NE  34,  1028. 

[c]  The  failure  of  a  street  oar 
passenger  to  comply  with  a  request 
that  passengers  remain  seated  until 
the  car  stops  Is  Insufficient  to  charge 
an  injured  passenger  with  contribu- 
tory negligence  as  a  matter  of  law. 
Robinson  v.  Little  Rock  R.,  etc.,  Co., 
113  Ark.  227.  168  SW  1125. 

68.  U.  S. — Thomas  v.  San  Pedro, 
etc.,  R.  Co..  170  Fed.  129,  95  CCA 
371. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Barrett,  179  Ala.  274,  60  S  262;  South- 
ern R.  Co.  v.  Roebuck,  132  Ala.  412, 
31  S  611;  Armstrong  v.  Montgomery 
St.  R.  Co.,  123  Ala.  233,  26  S  349; 
Birmingham  R..  etc.,  Co.  v.  James, 
121  Ala.  120,  26  S  847;  Watklns  v. 
Birmingham  R.,  etc..  Co.,  120  Ala. 
147.  24   S   392,  43   LRA  297. 
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Ark. — Kansas  City  Southern  R.  Co. 
v.  Worthlngton,  101  Ark.  128,  141  SW 
1173. 

Cal. — Froemlng  v.  Stockton  Electric 
R.  Co..  171  Cal.   401.  163  P  712. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Chapman,  26  App.  472,  6  AnnCas 
721  and  note;  Harmon  v.  Washing- 
ton,  etc.,  R.  Co.,   18  D.  C.   255. 

111. — Peterson  v.  Chicago  Cons. 
Tract.  Co..  231  111.  824,  83  NE  159; 
North  Chicago  St.  R.  Co.  v.  Baur, 
79  111.  A  121  [aft  179  111.  126,  63  NE 
568,  45  LRA  108], 

Ind. — Wabash  River  Tract.  Co.  v. 
Baker.  167  Ind.  262,  78  NE  196;  Cin- 
cinnati, etc.,  R.  Co.  v.  McLaln,  148 
Ind.  188,  44  NE  306;  Cincinnati,  etc., 
R.  Co.  v.  Revalee,  17  Ind.  A.  657,  46 
NE   352 

Iowa.— Heinze  v.  Interurban  R. 
Co.,  139  Iowa  189,  117  NW  885,  21 
LRANS  716  and  note:  Forbes  v. 
Chicago,  etc.,  R.  Co.,  135  Iowa  679, 
113  NW  477. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Trowbridge.  163  Ky.  79,  173  SW 
371;  Louisville  R.  Co.  v.  Osborne. 
157  Ky.  341,  163  SW  189  (street  car 
passenger);  Louisville,  etc.,  R.  Co.  v. 
Stlllwell,  142  Ky.  330,  134  SW  202; 
Louisville,  etc,  R.  Co.  v.  Head,  59 
SW  23,  22  KyL  863.  Compare  Luns- 
ford  v.  Louisville,  etc.,  R.  Co.,  153 
Ky.  283,  156  SW  378  (holding  that  a 
passenger  who  on  approaching  his 
destination  leaves  his  seat  and  stands 
on  the  platform  before  the  train 
stops  at  the  station  cannot  recover 
for  injuries  sustained  in  a  fall 
caused  by  the  stopping  of  the  train 
with  no  more  jerk  than  was  inci- 
dent to  its  stopping  in  the  exercise 
of  proper  care). 

Mass. — Young  v.  Boston,  etc.,  R. 
Co.,  213  Mass.  267,  100  NE  541,  50 
LRANS  450,  AnnCasl914A  635;  Fleck 
v.  Union  R.  Co.,  134  Mass.  480.  But 
see  Fletcher  v.  Boston,  etc,  R.  Co., 
187  Mass.  463,  73  NE  652.  105  AmSR 
414  (holding  that  a  passenger  who 
after  the  station  is  called  and  be- 
fore the  train  stops  leaves  the  car 
and  stands  on  the  steps  is  guilty  of 
such  contributory  negligence  as  pre- 
vents his  recovery  for  Injuries  re- 
sulting from  the  steps  striking  a 
truck  on  a  track  by  the  side  of  the 
car). 

Mich. — Braun  v.  Grand  Rapids, 
etc.,  R.  Co.,  183  Mich.  569,  160  NW 
144;  Etson  v.  Ft.  Wayne,  etc..  R.  Co., 
110  Mich.  494.  68  NW  298. 

Minn.— -Currie  v.  Mendenhall,  77 
Minn.  179.  79  NW  677;  Scheiber  v. 
Chicago,  etc..  R.  Co.,  61  Minn.  499, 
63   NW    1034. 

Mo. — Settler  v.  Metropolitan  St. 
R.  Co..  227  Mo.  454,  127  SW  1;  Well- 
meyer  v.  St.  Louis  Transit  Cp.,  198 
Mo.  627,  95  SW  926;  Anderson  v. 
Metropolitan  St.  R.  Co..  159  Mo.  A. 
449,  141  SW  461;  Holland  v.  Metro- 
politan St.  R.  Co..  157  Mo.  A  476, 
137  SW  995;  Pim  v.  St.  Louis  Tran- 
sit Co.,  108  Mo.  A.  713.  84  SW  155. 

Nebr. — Jellnek  v.  Omaha,  etc.,  R. 
Co..  98  Nebr.  761.  154  NW  546; 
Bendekovick  v.  Omaha,  etc.,  St.  R. 
Co..  80  Nebr.  174,  113  NW  988. 

N.  J. — McCullom  v.  Atlantic  City, 
etc.,  R.  Co.,  77  N.  J.  L.  603,  72  A 
87;  Paganini  v.  North  Jersey  St.  R. 
Co..  70  N.  J.  L.  385.  57  A  128;  Scott 
v.  Bergen  County  Tract. .  Co.,  64  N. 
J.  L.  362.  48  A  1118  [aff  63  N.  J.  L. 
407,  43  A  1060]. 

N.  Y.— Nichols  v.  Sixth  Ave.  R. 
Co..  38  N.  Y.  131,  97  AmD  780; 
Futoransky  v.  Nassau  Electric  R. 
Co..  155  NYS  734. 

Or. — Kemp  v.  Portland  R.,  etc.,  CO.. 
74  Or.  258.  145  P  274  (going  to  closed 
vestibule'). 

S.  C— Davis  v.  Atlanta,  etc..  Air 
Line  R.  Co..  83  S.  C.  66.  64  SE  1015. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
O'Brien,  1  Tenn.  Civ.  A.  492. 

Tex. — Southworth  v.  Peoos,  etc.,  R. 


Co.,   (Civ.  A.)  118  SW  861. 

Wash. — Elliott  v.  Seattle,  etc.,  R. 
Co.,  68  Wash.  129,  122  P  614,  39 
LRANS  608;  Ranous  v.  Seattle  Elec- 
tric Co.,  47  Wash.  544,  92  P  382. 

Ont. — Shea  v.  Toronto  R.  Co..  7 
OntWR  724.  , 

[a]  »»ason,  for  rule.— "If  pas- 
sengers who  are  not  encumbered  In 
such  way  as  to  render  the  act  dan- 
gerous, and  who  are  in  full  capacity 
to  care  for  themselves,  as  most  of 
them  are,  should  remain  seated  un- 
til the  car  has  come  to  a  full  stop, 
travel  would  be  much  hampered  and 
Impeded.  It  is  common  observation 
that  street  railways  do  not  require 
or  encourage  this  from  their  pa- 
trons." Anderson  v.  Metropolitan 
St.  R.  Co.,  169  Mo.  A.  449,  461,  141 
SW  461. 

[b]  Xn    Pennsylvania    it    is    held 

(1)  that  a  passenger  on  an  electric 
car  who  leaves  his  seat  and  steps 
on  the  running  board  of  the  car 
while  in  motion  assumes  the  risk  of 
his  position  (Bainbrldge  v.  Union 
Tract.    Co.,    206    Pa.    71,    55    A    836), 

(2)  and  is  negligent  as  a  matter  of 
law  (Gaffney  v.  Union  Tract.  Co.,  211 
Pa.  91,  60  A  488).  (3)  But  where  a 
passenger  on  an  open  street  car  sig- 
naled the  conductor  to  stop,  and  after 
the  latter  rang  the  bell  and  as  the 
speed  slackened  he  stepped  to  the 
side  and  stood  with  one  foot  on  the 
car  and  the  other  on  the  running 
board,  and  observing  that  the  car 
was  not  stopping  at  the  crossing  he 
withdrew  his  foot  from  the  running 
board,  stood  just  inside  of  the  car 
firmly  holding  the  hand  rail,  and 
again  signaled  the  conductor  to  stop, 
and  the  conductor  again  rang  the 
bell,  and  the  speed  was  slackened 
until  the  car  almost  stopped,  when 
it  was  suddenly  accelerated,  giving 
the  car  a  jerk  which  threw  the  pas- 
senger off,  he  was  not  chargeable  as 
matter  of  law  with  contributory 
negligence.  Sweeney  v.  Union  Tract 
Co.,  199  Pa.  293,   49  A  66. 

[c]  Defective  oar  step. — A  pas- 
senger on  a  car  which  should  have 
three  steps,  but  has  only  the  first 
two,  is  guilty  of  contributory  negli? 
pence  where  he  steps  down  without 
looking,  while  the  car  is  approaching 
a  station,  to  where  the  step  should 
have  been.  Coburn  v.  Philadelphia, 
etc.,  R.  Co.,  198  Pa.  436,  48  A  266. 

[d]  Violation  of  rule.— Where  a 
passenger  after  the  announcement  of 
his  station  and  after  the  train  had 
slackened  its  speed  left  his  seat  in 
the  coach  and  went  on  the  platform, 
expecting  to  alight  at  the  station, 
the  question  whether  he  violated  the 
posted  rules  of  the  carrier  prohibiting 
passengers  from  riding  on  the  plat- 
form, so  that  he  could  not  recover  for 
a  personal  Injury  while  on  the  plat- 
form, was  for  the  Jury.  "  Prultt  v. 
San  Pedro,  etc.,  R.  Co.,  161  Cal.  29, 
118   P   223.   36   LRANS  331. 

[e]  Violation  of  statute. — A  pas- 
senger who  while  the  train  Is  in 
motion  leaves  his  seat  and  goes  on 
the  platform  ot  the  car  to  alight  as 
the  train  comes  to  a  stop  does  not 
violate  a  statute  prohibiting  per- 
sons from  getting  off  a  train  while 
it  is  in  motion,  and  is  not  guilty  of 
contributory  negligence  as  a  matter 
of  law  precluding  a  recovery  for  in- 
juries sustained  in  consequence  of  the 
sudden  jerking  of  the  train  while  he 
Is  on  the  platform.  Forbes  v. 
Chicago,  etc.,  R.  Co.,  135  Iowa  679, 
113   NW  477. 

67.  Southern  R.  Co.  v.  Roebuck, 
132  Ala.  412.  31  S  611;  Cincinnati, 
etc.,  R.  Co.  v.  Revalee,  17  Ind.  A. 
657.  46  NE  352;  Louisville,  etc..  R. 
Co.  v.  Bowlds.  64  SW  957.  23  KyL 
1202.     See  generally  supra  j  1488. 

58.  Dougherty  v.  Union  Tract.  Co., 
23  Cal.  A.  17,  136  P  722;  Freeman  v. 
Wilmington,  etc..  Tract.  Co.,  2$  Del. 
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and  that  it  is  negligence  to  go  on  the  platform  or 
steps  where  the  circumstances  within  the  passen- 
ger's knowledge  are  such  as  to  render  the  act 
dangerous.68  Where  a  passenger  in  going  on  the 
platform  for  the  purpose  of  alighting  receives  in- 
juries in  connection  with  car  doors,  such  as  the  door 
giving  way  when  leaned  against,  fingers  being 
pinched  by  the  closing  of  the  door,  and  the  like,  the 
question  is  one  of  fact  as  to  the  exercise  of  rea- 
sonable care  by  the  passenger.80  It  is  not  neces- 
sarily contributory  negligence  for  a  passenger  on 
an  elevator  to  step  forward  when  the  operator  slows 
down  the  car  and  reaches  out  as  if  to  open  the 
door." 

[$  1498]  c.  Dangers  on  Station  Platform;.  Safe 
Exit.  A  passenger  must  exercise  reasonable  care 
to  avoid  danger  on  or  about  the  platform  or  other 
place  for  alighting,  but  he  has  the  right  to  assume 


that  a  place  which  is  safe  from  hidden  dangers  a 
provided,  and,  unless  the  danger  is  such  as  would 
naturally  suggest  itself  to  one  of  ordinary  under- 
standing ana  prudence,  he  will  not  be  guilty  of 
contributory  negligence  in  acting  on  that  assump- 
tion.42 

[i  1499]  d.  Mode  of  Exit  in  General  Where  the 
carrier  has  provided  a  safe  way  of  egress  from  its 
cars  or  other  vehicles  used  for  the  transportation 
of  passengers,  and  the  passenger  knows,  or  has 
means  of  ascertaining  it,  it  is  the  duty  of  the  latter, 
as  a  general  rule,  to  use  the  way  provided,  with 
due  care  and  prudence;83  and  although  a  passenger 
may  act  on  the  assumption  that  the  usual  exit  from 
the  train  or  station  is  a  safe  one,  he  may  be  negli- 
gent in  taking  a  way  which  is  not  the  usual  one. 
or  one  not  indicated  by  the  carrier  in  some  way  as 
proper. •*  But  it  does  not  follow  that,  because  a  "safe 


107,  80  A  1001;  Caywood  v.  Seattle 
Electric  Co.,  59  Wash.  566,  110  P 
420. 

[a]  Attracting  attention  of  oon- 
dootor.— In  order  that  a  passenger 
on  an  electric  street  car  may  excuse 
his  going  to  the  entrance  and  start- 
ing down  the  steps  while  the  car  was 
still  running  at  a  high  speed,  under 
the  custom  of  the  company  to  ap- 
proach a  place  at  which  a  passenger 
desires  to  alight  at  such  a  high  speed 
as  to  carry  him  beyond  It  unless  he 
gets  out  or  his  seat  and  takes  a  posi- 
tion at  the  entrance  or  on  the  steps, 
he  must  show  that  the  necessity 
therefor  to  attract  the  attention  of 
the  conductor  existed,  or  that  he  had 
the  right  to  think  It  did  in  the  par- 
ticular case,  which  he  does  not  do 
where  he  testifies  that  before  he  left 
the  Inclosed  part  of  the  car  the  con- 
ductor recognized  his  indicated  de- 
sire to  get  off  at  the  next  station 
and  had  signaled  the  motorman  to 
that  effect.  Caywood  v.  Seattle  Elec- 
tric Co..  69  Wash.  566.  110  P  420. 

59.  Clark  v.  Atchison,  etc.,  R.  Co., 
164  Cal.  363,  128  P  1032;  Anderson  v. 
Metropolitan  St.  R.  Co.,  169  Mo.  A. 
449,  141  SW  461;  Bachmann  v.  Union 
R.  Co.,  Ill  NYS  586. 

[a]  XUustratton. — Where  a  pas- 
senger knew  that  the  train  was 
rounding  a  double  curve  at  thirty 
miles  an  hour  and  could  not  be 
slowed  down  to  allow  him  to  jump 
off,  and  he  went  on  the  platform  and 
down  on  the  lower  step  from  which 
he  was  thrown,  he  was  guilty  of  con- 
tributory negligence,  and  the  mere 
fact  that  the  engineer  had  promised 
to  slow  down  to  allow  him  to  jump 
off  was  no  excuse.  Clark  v.  Atchi- 
son, etc..  R.  Co..  164  Cal.  363,  128  P 
1032. 

Hiding  on  platform  or  steps  gen- 
erally see  Infra  SS  1513,  1514. 

60.  Ind. — Romine  v.  Evansvllle, 
etc.,  R.  Co..  24  Ind.  A.  230,  56  NE 
245;  Kentucky,  etc..  Bridge  Co.  v. 
Qulnkert.   2  Ind.  A.  244,   28   NE  338. 

Ky. — Brlneger  v.  Louisville,  etc., 
R.  Co.,  72  SW  783,   24  KyL  1978. 

Mass. — Kellogg  v.  Boston,  etc.,  R. 
Co.,  210  Mass.  324,  96  NE  625. 

Mo. — Madder  v.  Missouri  Pac.  R. 
Co..   50  Mo.  A.  666. 

N.  Y. — Baker  v.  Manhattan  R.  Co., 
118  N.  Y.  633.  23  NE  886;  Guthman 
v.  Manhattan  R.  Co.,  53  NYS  139. 

Tex. — Texas,  etc.,  R.  Co.  v.  Over- 
all. 82  Tex.  247.  18  SW  142. 

61.  National  L.  Ins.  Co.  v.  Mc- 
Kenna,  226  Fed.  166,  141  CCA  163. 

62.  Ala. — Montgomery  St.  R.  Co. 
v.   Mason,  133  Ala.   508,   32   S  261. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Fuqua,  114  Ark.  112.  169  SW  786: 
St.  Louis,  etc.,  R.  Co.  v.  Battle,  69 
Ark.  369,  63  SW  805. 

Cal. — Jamison  v.  San  Jose,  etc.,  R. 
Co..   55   Cal.    593. 

111. — Chicago,  etc.,  R.  Co.  v.  Weir, 
91  III.  A.  420. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Stans- 
berry,  132  Ind.  533,  32  NE  218;  Penn- 


sylvania Co.  v.  ^Marlon,  123  Ind.  415, 
23  NE  973.  18  AmSR  330,  7  LRA 
687;  Indianapolis  Tract.,  etc.,  Co.  v. 
Pressell,  39  Ind.  A.  472.  77  NE  357. 

Kan. — Wetherla  v.  Kansas  City 
Northwestern  R.  Co.,  90  Kan.  702, 
136  P  221,  51  LRANS  899  and  note: 
Southern  Kansas  R.  Co.  v.  Pavey.  48 
Kan.  452.  29  P  693;  St.  Louis,  etc., 
R.  Co.  v.  Coulson,  8  Kan.  A.  4,  64 
P  2. 

Mass. — Quinlan  v.  Newton,  etc.,  R. 
Co.,  191  Mass.  58,  77  NE  486;  Beth- 
mann  v.  Old  Colony  R.  Co.,  166  Mass. 
352,   29   NE  687. 

Mich. — Bradley  v.  Grand  Trunk/R. 
Co.,  107  Mich.  243,  65  NW  102. 

Mo. — Fullerton  v.  Fordyce,  121  Mo. 
1,  26  SW  587.  42  AmSR  516. 

N.  Y. — Boyce  v.  Manhattan  R.  Co., 
118  N.  Y.  314,  23  NE  304;  Wells  v. 
Stelnway  Co.,  18  App.  Div.  180.  45 
NYS  864;  Fox  v.  New  York.  6  App. 
Dlv.  349,  39  NYS  309. 

N.  C. — Fulgtoum  v.  Atlantic  Coast 
Line  R.  Co..  158  N.  C.  656,  74  SE 
584,  39  LRANS  558. 

Oh. — Riley  v.  Cincinnati  Tract  Co., 
28  Oh.  Clr.  Ct.  626. 

Or. — Abbott  v.  Oregon  R.  Co.,  46 
Or.  549,  80  P  1012,  114  AmSR  885, 
1   LRANS  861,  7  AnnCas  961. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
260  Pa.  487,  96  A  590;  Graham  v. 
Pennsylvania  Co.,  139  Pa.  149,  21  A 
151,  if  LRA  293. 

Tex. — Texas,  etc.,  R.  Co'.'  v.  Reld, 
(Civ.  A)  74  SW  99;  Gulf,  etc.,  R.  Co. 
v.  Hodges,  (Civ.  A)  24  SW  563. 

Va.— Reed  v.  Axtell.  84  Va.  231,  4 
SE  687. 

Wash. — Murray  v.  Seattle  Electric 
Co.,  50  Wash.  444.  97  P  468. 

Wis. — McDermott  v.  Chicago,  etc., 
R.  Co.,  82  Wis.   246,   62  NW   85. 

[a]  BTeoesslty  of  suggested  dan- 
ger.— In  order  to  make  a  passenger 
using  a  platform  In  alighting  from 
a  train  guilty  of  contributory  negli- 
gence,- the  defect  must  be  such  as 
would  naturally  suggest  to  one  of 
common  understanding  that  it  was 
dangerous  and  such  as  to  place  one  in 
peril  to  pass  over  It  to  and  from  the 
train.  Ohio,  etc..  R.  Co.  v.  Stans- 
berry.  132  Ind.  633.   32  NE  218. 

tb j  Inquiry  «•  to  safety  of  place, 
t  is  not  the  duty  of  a  passenger 
to  Inquire  of  a  street  railroad  com- 
pany or  its  agent  as  to  whether  the 
place  of  stopping  is  a  reasonably 
safe  place  for  him  to  alight.  Mont- 
gomery St.  R.  Co.  v.  Mason,  133  Ala. 
508,  32  S  261. 

[c]  A  street  oar  passenger  oarried 
past  his  station  and  directed  to  alight 
In  a  dark,  strange  place  has  the  right 
to  assume  that  the  place  Is  safe, 
in  the  absence  of  directions  how  to 
reach  his  destination.  Cossltt  v.  St. 
Louis,  etc.,  R.  Co..  224  Mo.  97.  123 
SW  569. 

[d]  At  a  mere  way  or  flag  station, 
where  trains  do  not  regularly  stop 
for  the  reception  and  discharge  of 
passengers,  but  only  when  they  are 
flagged,    or    to    discharge    a    special 


passenger,  a  passenger  is  not  en- 
titled to  expect  or  rely  on  the  com- 
pany's having  furnished  a  platform 
or  other  convenient  place  for  the  re- 
ception and  discharge  of  passengers. 
Cincinnati,  etc,  R.  Co.  v.  Peters,  It 
Ind.    168. 

[ej     On*  stepping  Into  a  koto  ta  a 
m  provided  for  passengers  hjr 

o  company  may  not  recover.  where 
the  defect,  is  visible  and  nothing  ap- 
pears by^  which  his  attention  iu 
diverted.  Riley  v.  Cincinnati  Tract 
Co..  28  Oh.  Clr.  Ct.  626. 

[f]     Stopping    without    looking^ 

Where  a  passenger,  In  alighting  from 
a  street  car,  without  looking  at  the 
ground  where  she  was  about  to  step, 
put  down  her  foot  and  let  go  of  the 
car  before  her  foot  touched  ground. 
and  as  a  result  fell  into  a  gutter 
which  ran  by  the  side  of  the  road 
and  was  eight  Inches  deep,  she  could 
not  recover  from  the  street  car  com- 
pany for  her  Injury.  Quinlan  v.  New- 
ton, etc,  R.  Co.,  191  Mass.  68.  77 
NE  486. 

63.  Chicago,  etc,  R.  Co.  ▼.  Ding- 
man,  1  111.  A.  162:  Eckerd  v.  Chicago, 
etc..  R.  Co.,  70  Iowa  351.  30  NW  «15; 
Flanagan  v.  Philadelphia,  etc,  R.Co, 
181  Pa,  237.  37  A  341;  Ft.  Worth. 
etc,  R  Co.  v.  Taylor,  (Tex.  Civ.  A) 
162   SW   967. 

64.  Ala. — Montgomery,  etc,  R.  Co. 
v.  Thompson,  77  Ala.  448.  54  AmR  71 

Ark. — St  Louis,  etc.,  R.  Co.  v.  Cox. 
60  Ark.  106.  29  SW  36. 

Conn. — Bennett  v.  New  York,  etc, 
R.  Co.,  67  Conn.  422,  18  A  668. 

111. — Chicago,  etc,  R.  Co.  v.  Har- 
rison. 100  III.  A  211. 

Ky. — Louisville  R,  Co.  v.  Megle- 
mery,  78  SW  217,  25  KyL  1587  [r«h 
den  79  SW  287.  25  KyL  2062]. 

La. — Duvernet  v.  Morgan's  Louisi- 
ana, etc.,  R.,  etc.,  Co.,  49  La.  Ant 
484,  21  S  644. 

Mass. — Cacneau  v.  Fitchburg  R. 
Co.,  161  Mass.  355,  37  NE  311;  Keefe 
v.  Boston,  etc.,  R.  Co.,  142  Mass.  251, 
7  NE  874;  Forsyth  v.  Boston,  etc..  R. 
Co.,   103   Mass.   510. 

Mich. — Sturgis  v.  Detroit,  etc,  R. 
Co,,   72  Mich.  619,  40  NW  914. 

N.  Y. — Van  Schalck  v.  Hudson 
River  R.  Co.,  43  N.  Y.  527;  Parsons 
v.  New  York  Cent.,  etc.,  R  Co..  IS 
Hun  23,  32  NYS  598. 

Vt. — Sullivan  v.  Delaware,  etc.. 
Canal  Co.,   72  Vt.  853.  47  A  1084. 

Va. — Chesapeake,  etc.,  R.  Co.  t. 
Harris,  108  Va.  636.  49  SE  997. 

[a]  Failure  to  step  away  frea 
train  or  oar  after  alighting.— <n  It 
Is  negligence  for  a  passenger  to  waft 
alongside  a  train  about  three  feet 
from  it.  In  leaving  the  premise? 
at  night  and  when  there  is  no  light, 
and  when  he  knows  that  the  train 
will  soon  start  Louisville,  etc.,  R 
Co.  v.  Rlcketts,  62  SW  939,  21  KyL 
662.  (2)  After  a  passenger  has 
alighted  from  a  street  car,  so  as  to 
be  free  from  Injury  from  its  for- 
ward movement,  the  company  owes 
no  further  duty,  except  to  use  ordi- 
nary care  to  avoid  Injuring  him:  and 


For  later  oases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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way  is  provided,  a  passenger  is  bound,  at  his  peril, 
to  ascertain  the  fact  and  to  avail  himself  of  that 
way,  when  he  sees  that  another  way,  apparently 
safe,  is  in  general  use  by  the  passengers  with  the 
tacit  permission  of  the  employees  of  the  company. 
Such  use  and  such  permission  are  calculated  to 
induce  the  belief  that  the  way  is  provided,  in  part 
at  least,  for  the  egress  of  passengers,  and  that  a 
passenger  is  expected  to  make  use  of  it  should  he 
elect  to  do  so;  and,  under  such  circumstances,  it 
cannot  be  declared,  as  a  matter  of  law,  that  it  is 
negligence  to  adopt  this  plan  of  exit.8* 

Alighting  on  wrong  side.  It  may  be  negligent 
to  get  off  on  the  wrong  side  of  the  car  where 
there  is  a  platform  or  other  conveniences  provided 
for  the  alighting  of  the  passenger  at  one  side  of 
the  car  and  not  at  the  other;  and  if  this  is  con- 
trary to  the  regulation  or  plain  intent  of  the  carrier, 
or  is  manifestly  dangerous,1  it  will  constitute  con- 
tributory negligence."*  But  in  general,  unless  there 
is  some  indication  that  only  one  side  is  a  safe  place 


to  alight,  as  by  providing  a  platform  or  other  con- 
veniences, it  is  not  negligence  per  se  for  a  passenger 
to  alight  on  either  side,  especially  where  the  car- 
rier has  either  expressly  or  impliedly  invited  pas- 
sengers to  alight  on  either  side.* 

Alighting  from  wrong  end  of  car.  There  may  be 
regulations  requiring  passengers  to  get  off  at  the 
rear  platform,  so  as  to  render  it  negligent  to  get 
off  at  the  front  platform,  defeating  recovery  for 
any  injury  resulting  therefrom,*"  unless  some  exist- 
ing necessity  requires  a  violation  of  such  regula- 
tion.70 It  is  not,  however,  as  a  rule,  negligence  per 
se  to  get  off  at  the  front  platform."  Where  it  is 
the  usual  custom  of  passengers  to  alight  at  the 
front  platform,  it  may  be  negligence  for  a  passenger 
who  knows  of  this  custom  to  alight  at  the  rear 
platform."  But  although  it  may  be  better  to  leave 
a  car  by  the  front  end,  leaving  by  the  rear  platform 
cannot,  in  the  absence  of  a  rule  prohibiting  it,  be 
said  to  be  negligence  per  se."  In  the  absence  of  a 
regulation   to   the   contrary,   a   passenger   has   the 


I 


if  he  Is  injured  by  his  movement 
toward  the  car,  and  the  company  s 
employees,  exercising  ordinary  care, 
cannot  prevent  the  Injury  after  dis- 
covering- his  danger,  the  company  is 
not  liable.  Louisville  R.  Co.  v. 
Meglemery,  78  SW  217,  25  KyL  1587 
ren  den  79  SW  287.  25  KyL  2062]. 
,3)  A  passenger  alighting  from  the 
train  at  a  meal  station,  who  at- 
tempts, under  circumstances  appris- 
ing him  of  the  risk,  to  reach  the 
eating  house  by  passing  so  close  to 
the  baggage  car,  while  the  baggage 
is  being  unloaded,  as  to  be  injured 
by  a  trunk  falling  on  his  foot,  has  no 
claim  for  damages,  although  the  pas- 
sage is  used  by  passengers,  there  be- 
ing another  passageway,  free  from 
obstruction.  Duvernet  v.  Morgan  s 
Louisiana,  etc.,  R.,  etc.,  Co.,  49  La, 
Ann.  484,  21  S  644. 

65.  Atlanta  Terminal  Co:  v.  John- 
son, 15  Ga.  A.  22,  82  SE  629-  Boss  v. 
Providence,  etc.,  R.  Co.,  16  R.  I.  149, 
1  A  9;  Missouri  Pac.  R.  Co.  v.  Long, 
81   Tex.   253,   16  SW  1016,   26   AmSR 

in. 

[a]  AllgtMatc  from  side  door  of 
baggage  oar*— If  cannot  be  said  to  be 
negligence,  as  a  matter  of  law,  for  a 
passenger  to  step  from  the  side  door 
of  a  baggage  car  in  his  egress  from 
the  car,  instead  of  from  a  door  in  the 
end  of  the  car  for  such  purpose, 
where  the  side  door  was  used  almost 
exclusively  by  passengers  in  making 
their  egress  from  the  car;  and  this  Is 
true,  although  the  passenger  was 
familiar  with  the  construction  of  the 
cars.  Missouri  Pac.  R.  Co.  v.  Long, 
81  Tex.  263,  16  SW  1016.  26  AmSR 
811.  Compare  Qeogagn  v.  New  York, 
etc..  R.  Co.,  10  App.  Dlv.  454,  42  NYS 
205  (holding  that  a  passenger  was 
clearly  guilty  of  contributory  negli- 
gence in  leaping  from  the  side  door 
of  a  baggage  car  in  the  dark,  when 
the  train  was  slightly  moving,  in- 
stead of  going  to  the  end  of  the  car 
and  alighting  by  means  of  the  plat- 
form and  steps  as  was  done  by  the 
other  passengers). 

[b]  Where  there  Is  more  than  one 
apparent  safe  route  from  a  station, 
In  the  absence  of  notice  to  use  a  par- 
ticular route  a  passenger  can  use 
either  which  appears  to  him.  as  a 
reasonably  prudent  person,  to  be  in- 
tended for  use  by  foot  passengers. 
Atlanta  Terminal  Co.  v.-  Johnson,  15 
Ga.  A  22,  82  SB  629. 

66.  Chicago,  etc.,  R.  Co.  v.  Lowell, 
151  V.  S.  209,  14  SCt  281,  38  L.  ed. 
131;  Fadley  v.  Baltimore,  etc.,  R. 
Co.,  153  Fed.  614,  82  CCA  464;  Louis- 
ville, etc..  R.  Co.  v.  Payne.  104  SW 
762,  81  KyL  1173;  Louisville,  etc.,  R. 
Co.  v.  Ricketts,  93  Ky.  116.  19  SW 
182.  14  KyL  19,  96  Ky.  44,  27  SW  860, 
16  KyL  281;  Gonzales  v.  New  York, 
etc..  R.  OK.  38  N.  Y.  440.  98  AmD  58; 
Rosenthal  v.  Troy,  etc.,  R.  Co.,  162 
App.  Dlv.  188,  147  NYS  725;  Plopper 


v.  New  York  CenU  etc.,  R.  Co.,  13 
Hun  (N.  Y.)  626;  Flanagan  v.  Phila- 
delphia, etc.,  R.  Co.,  181  Pa.  237.  37 
A  S41;  Deselms  v.  Baltimore,  etc., 
R.  Co.,  149  Pa.  432,  24  A  283:  Drake 
v.  Pennsylvania  R  Co.,  137  Pa.  352, 
20  A  994,  21  AmSR  883";  Morgan  v. 
Camden,  etc..  R.  Co.,  (Pa.)  16  A  86S; 
Pennsylvania  R.  Co.  v.  Zebe,  »7  Pa. 
420,  33  Pa.   318. 

[a]  Thus,  a  trolley  car  passenger 
who  may  alight  with  safety  on  the 
station  side,  but  who  alights  on  the 
opposite  side,  where  there  is  a  drop 
of  about  thirty  Inches  from  the  car 
step  to  the  ground  is,  as  a  matter  of 
law,  guilty  of  contributory  negli- 
gence. Rosenthal  v.  Troy,  etc.,  R. 
Co..   162  App.  Dlv.   188,  147  NYS  725. 

67.  TJ.  S.— Graven  v.  MacLeod.  92 
Fed.  846,  36  CCA  47;  Robostelli  v. 
New  York,  etc.,  R.  Co.,  33  Fed.  796. 

Cal. — McQullken  v.  Central  Pac. 
Co.,  64  Cal.  463,  2  P  46;  Murphey  v. 
Southern  Pac.  Co.,  2  Cal.  A.  276,  83  P 
299. 

lil. — Pennsylvania  Co.  v.  McCaf- 
frey. 173  111.  169,  50  NE  713;  West 
Chicago  St.  R.  Co.  v.  Manning,  170 
111.  417,  48  NE  958;  North  Chicago 
St.  R.  Co.  v.  Eldrldge,  151  111.  642, 
38  NE  246;  Chicago  West  Dlv.  R.  Co. 
v.  Bolton,  37  111.  A.  143. 

Mass. — McKlmble  v.  Boston,  etc., 
R.  Co.,  141   Mass.   463,   6  NE  804. 

Mich. — Poole  v.  Consolidated  St.  R. 
Co..  100  Mich.  379,  69  NW  390,  *26 
LRA   744. 

N.  J.— Atlantic  City  R.  Co.  v. 
Goodln,  62  N.  J.  L.  394,  42  A  333,  72 
AmSR  652,  45   LRA   671. 

R.  I. — Boss  v.  Providence,  etc.,  R. 
Co..  15  R.  I.  149,  1  A  9. 

Tex, — Gulf,  etc.,  R.  Co.  v. 'Vinson, 
(Civ.  A.)   24  SW  956. 

Va. — Chesapeake.  etc..  R.  Co.  v. 
Harris,  103  Va.  635.  49  SE  997. 

[a]  Illustration. — Where  plaintiff 
who  was  ignorant  of  the  surround- 
ings was  directed  to  get  off  a  train 
and  go  to  the  station,  and  people 
were  getting  oft  on  both  sides  of  the 
train,  evidence  that  he  stated  that 
he  did  not  get  off  on  the  other  side 
of  the  train  because  there  was  such 
a  rush,  and  he  never  followed  a 
crowd  in  a  rush,  does  not  show  a 
want  of  due  care.  Chesapeake,  etc., 
R.  Co.  v.  Harris,  103  Va.  635,  49  SE 
997. 

68.  Graven  v.  MacLeod,  92  Fed. 
846,  35  CCA  47;  Pennsylvania  Co.  v. 
McCaffrey,  173  111.  169.  50  NE713  [all 
68  111.  A.  6351;  Atlantic  City  R.  Co. 
v.  Goodln,  62  N.  J.  L.  394.  42  A  333. 
72  AmSR  662,  45  LRA  671;  Whit- 
worth  v.  Columbia,  etc.,  R.  Co.,  101 
S.  C.   213.   86    SE  402. 

[a]  Custom^—  (1)  Where  it  was 
the  custom — known  and  consented  to 
by  the  railroad  company — of  passen- 
gers to  alight  at  a  place  other  than 
the  station,  on  the  side  of  the  train 
where  the  company  operated  -a  paral- 
lel track,  the  mere  act  of  a  passenger 


in  alighting  on  such  side  was  not,  as 
a  matter  of  law,  negligence;  but  the 
question  is  solely  for  the  Jury  to  de- 
termine. Pennsylvania  Co.  v.  Mc- 
Caffrey, 173  111.  169,  50  NE  718  [aft 
68  111.  A.  635].  (2)  The  fact  that 
passengers  were  invited  to  alight 
from  a  train  on  only  one  side.'  away 
from  the  station,  and  that  plaintiff 
passenger  was  killed  after  alighting 
from  the  train  on  the  station  side, 
does  not  per  se  Bhow  contributory 
negligence,  where  passengers  were 
not  forbidden  to  alight  on  the  sta- 
tion side,  but,  on  the  pontrary,  had 
always  been  permitted  so  to  do.  At- 
lantic City  R.  Co.  v.  Goodin.  62  N.  J. 
L.  394,  42  A  338,  72  AmSR  652,  46 
LRA  671. 

69.  Baltimore  City  Pass.  R.  Co.  v. 
Wilkinson,  30  Md.  224. 

TO.  Baltimore  City  Pass.  R.  Co.  v. 
Wilkinson,  30  Md.  224;  McDougall  v. 
Grand  Trunk  R.  Co.,  8  DomLR  271, 
4  OntWN  363.  23   OntWR  364. 

[a]  Ordinary  mode  of  exit  dosed. 
— A  passenger, in  a  day  coach,  who 
finds  the  Ordinary  mode  of  exit  at 
the  rear  vestibule  closed  at  his  des- 
tination, and  who  thereupon  enters 
the  adjoining  Pullman  car  in  search 
of  an  opened  vestibule,  is  not  a  tres- 
passer as  to  such  Pullman  coach  so 
as  to  disentitle  him  to  damages  for 
personal  injuries  received  in  alight- 
ing therefrom.  McDougall  v.  Grand 
Trunk  R.  Co.,  8  DomLR  271,  4  Ont 
WN  363,  23  OntWR  864. 

71.  Rearden  v.  St  Louis,  etc.,  R. 
Co.,  216  Mo.  106.  114  SW  961;  Pirn  v. 
St.  Louis  Transit  Co.,  108  Mo.  A.  713, 
84  SW  155;  Mulhado  v.  Brooklyn  City 
R.  Co.,  30  N.  Y.  370;  Piatt  v.  Forty- 
Second  St.,  etc..  Ferry  R.  Co.,  2  Hun 
(N.  Y.)  »24.  4  Thomps.  &  C.  406. 

72.  Pittsburgh,  etc.,  R.  Co.  v.  Ald- 
rldge,  27  Ind.  A  498,  61  NE  741. 

[a]  Thus,  where  plaintiff  got  on 
defendant's  train  at  the  rear  plat- 
form, and  It  was  raining  snowing, 
and  freezing,  and  the  steps  were 
slippery,  and  after  a  ride  of  six  min- 
utes he  reached  his  destination  and 
got  off  at  the  same  platform,  and 
fell  on  the  slippery  steps,  and  the 
conductor  stood  at  the  front  end  of 
the  car  to  assist  passengers  on  and 
off  the  train,  and  plaintiff  had  made 
the  same  trip  daily  for  years,  and 
knew  that  was  the  usual  custom,  he 
was  negligent,  and  could  not  recover. 
Pittsburgh,  etc.,  R.  Co.  v.  Aldridge, 
27  Ind.  A.   498,  61  NE  741. 

73.  McDonald  v.  Illinois  Cent.  R. 
Co.,  88  Iowa  345,  55  NW  102:  Cart- 
wright  v.  Chicago,  etc.,  R.  Co.,  52 
Mich.  606.  18  NW  380,  60  AmR  274: 
Olson  v.  Chicago,  etc.,  R.  Co.,  94 
Minn.  241.  102  NW  449. 

J  a]  Porwsrd  and  of  smoker  along- 
side of  platform. — Where  a  train 
pulls  up  at  a  platform  so  that 
nothing  but  the  forward  end  of  the 
smoker  is  at  the  platform,  a  female 
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right  to  alight1  from  either  end  of  a  car;  he  has 
the  right  to  assume  that  there  is  a  safe  means  of 
egress  from  both  ends,  and  he  can  be  convicted 
of  negligence  only  when  he  attempts  to  make  his 
exit  after  he  discovers,  or  by  the  exercise  of  proper 
care  should  have  discovered,  that  the  place  is 
unsafe.74 

[$  1500]  e.  Alighting  at  Improper  Place.  As  a 
general  rule,  although  a  train  or  car  has  come  to  a 
full  stop,  it  is  the  duty  of  a  passenger  to  exercise 
reasonable  care  to  ascertain  whether  it  is  a  stop 
for  the  purpose  of  discharging  passengers,  and  in 
alighting  thereat,  if  it  is  his  destination  ;TS  and  the 
passenger  may  act  on  the  assumption  that  the  car- 


passenger  Is  not  bound  to  go  through 
the  smoker  to  alight.  Cartwright  v. 
Chicago,  etc.,  R.  Co.,  52  Mich.  606, 
18   NW  383.   50  AraR  274. 

74.  Fern  v.  Pennsylvania  R.  Co., 
250  Pa.  487,  95  A  590. 

75.  111. — Chicago,  etc.,  R.  Co.  v. 
Randolph,  53  111.  510.  5  AmK  60. 

Ind. — Ohio,  etc.,  R.  Co.  v.  Apple- 
white, 62  Ind.  540. 

Mass. — Kellogg  v.  Smith,  179  Mass. 
595,  61  NE  138. 

Mich.— Selby  v.  Detroit  R.  Co.,  141 
Mich.  112.  104  NW  376. 

Minn. — Farrell  v.  Great  Northern 
R.  Co..  100  Minn.  361,  111  NW  388,  9 
LRANS  1113  and  riote. 

Mo. — Franklin  v.  St.  Louis,  etc.,  R. 
Co..  188  Mo.  533,  87  SW  930;  Martin- 
dale  v.  Kansas  City,  etc.,  R.  Co.,  60 
Mo.  508;  Monroe  v.  United  R.  Co., 
164  Mo.  A.  39,  133  SW  646:  Young  v. 
Missouri  Pac.  R.  Co.,_j;A.)  84  SW  175. 
113  Mo.  A.  636,  88  SW  767. 

Pa. — Dunn  v.  Pennsylvania  R.  Co., 
20  Phlla.   258. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rich- 
ardson, (Civ.  A  J  143  SW  722;  Gulf, 
etc.,  R.  Co.  v.  Bagby,  (Civ.  A.)  116 
SW  858;  St.  Louis  Southwestern  R. 
Co.  v.  McCullough,  18  Tex.  Civ.  A. 
534,  45  SW  324;  Gulf,  etc.,  R.  Co.  v. 
Ryan,  (A.)  18  SW  866. 

Wis. — Boehm  v.  Duluth,  etc.,  R. 
Co.,  91  Wis.  692,  65  NW  606. 

[a]  Where  passengers  have  been 
told  that  the  nest  stop  would  be  at 
the  station  at  which  they  desired  to 
leave  the  train,  they  «are  ordinarily 
required,  when  the  train  stops,  to  ex- 
ercise due  diligence  In  determining 
whether  the  train  has  arrived  at  the 

?lace  where  the  company  intended 
hem  to  alight.  Farrell  v.  Great 
Northern  R.  Co.,  100  Minn.  361,  111 
NW  388,  9  LRANS  1113. 

[b]  Surroundings  not  Indicating 
stopping  place."  (1)  Where  the  sur- 
roundings at  the  place  where  a  train 
stops  are  such  as  to  preclude  a  rea- 
sonable belief  on  a  passenger's  part 
that  he  is  getting  out  where  the  com- 
pany intended  him  to  leave  the  train, 
and  are  such  that  no  ordinarily  pru- 
dent person  could  suppose  that  the 
train  had  arrived  at  the  place  of  his 
Intended  departure,  a  passenger  who, 
notwithstanding,  leaves  the  train  at 
such  a  place  and  is  hurt  In  conse- 
quence cannot  recover  damages. 
Farrell  v.  Great  Northern  R.  Co.,  100 
Minn.  361,  111  NW  888,  9  LRANS 
1113.  (2)  However,  the  absence  of 
the  customary  depot  lights  which  the 
passenger  knew  were  maintained  at 
the  station  was  not  such  a  fact  tend- 
ing to  suggest  to  him  that  the  sta- 
tion had  not  been  reached  as  to 
make  him  guilty  of  contributory 
negligence,  as  a  matter  of  law.  in 
stepping  from  the  train  before  reach- 
ing the  station.  Wolf  v.  Chicago, 
etc..  R.  Co.,  131  Wis.  335,  111  NW 
614. 

[c]  Contrary  to  warning. — A  pas- 
senger train  ran  on  to  a  sidetrack  to 
allow  a  freight  train  to  pass.  Plain- 
tiff was  warned  not  to  try  to  get  off 
at  that  place,  the  conductor  even  tak- 
ing hold  of  him  to  try  to  restrain 
him,  but  he  persisted  In  getting  off 
and  was  Injured.  The  train  was 
some  little  distance  from  a  station, 
and  not  at  a  place  where  It  was  cus- 


tomary for  passengers  to  alight,  but 
where  it  was  customary  for  the  train 
to  stop  under  the  same  circum- 
stances. It  appears  that  the  train 
was  slightly  in  motion  at  the  time. 
It  was  held  that  plaintiff  was  guilty 
of  such  contributory  negligence  as  to 
bar  a  recovery.  Ohio,  etc.,  R.  Co.  v. 
Schlebe,  44  111.  460. 

76.  Louisville,  etc.,  Tract.  Co.  v. 
Walker,  177  Ind.  38,  97  NE  151;  In- 
diana Union  Tract.  Co.  v.  Kelter,  176 
Ind.  268,  92  NE  982.  See  generally 
supra  |  1481. 

[a]  Conductor  Informed  of  des- 
tination of  pa— agar. — A  passenger 
on  an  lnterurban  railroad,  who  pays 
his  fare  and  at  the  same  time  in- 
forms the  conductor  of  his  destina- 
tion, may  assume  that  the  carrier 
will  discharge  its  duty  and  stop  at 
that  point  without  further  notice  to 
the  conductor,  and  that  the  carrier 
will  exercise  due  care  in  stopping  the 
car  at  the  point  of  destination.  In- 
diana Union  Tract.  Co.  v.  Kelter,  175 
Ind.  268.  92  NE  982. 

77.  Chesapeake,  etc.,  R.  Co.  v. 
Smith,  103  Va.  326,  49  SE  487. 

[a]  Alighting  from  street  oar 
■topped  at  crossing  of  railroad  track. 
— when  a  street  car  is  stopped  at 
the  intersection  of  a  railroad  track 
for  the  purpose  of  allowing  the  con- 
ductor to  go  ahead  to  view  the  rail- 
road track,  and  it  Is  customary  for 
passengers  to  alight  at  the  place 
where  the  car  Is  stopped,  it  Is  not 
negligence  for  a  passenger  to  at- 
tempt to  alight  while  the  car  is  at  a 
standstill.  Richmond  Tract.  Co.  v. 
Williams.  102  Va.  263.  46  SE  292. 

announcement  of  station  see  supra 
!   1361. 

lUlylng  on  parson  la  charge  of  the 
conveyance  as  to  what  will  be  safe 
conduct  see  supra  5  1488. 

7B.     See  supra   St   1340,   1360. 

79.  Ala.— Smith  v.  Georgia  Pac. 
R  Co.,  88  Ala.  538.  7  S  119,  16  AmSR 
63,  7   LRA  323. 

Cal. — Nagle  v.  California  Southern 
R.  Co..  88  Cal.  86.  25  P  1106. 

D.  C. — Washington,  etc.,  R.  Co.  v. 
Grant,  11  App.  107. 

Ga. — Georgia  Southern,  etc.,  R.  Co. 
v.  Murray,  113  Ga.  1021,  39  SE  427. 

Ill: — Illinois  Cent.  R.  Co.  v.  Green, 
81  111.  19,  25  AmR  256. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Keith,  56  SW  468,  22  KyL  693. 

La. — McMelon  v.  Illinois  Cent.  R. 
Co..  126  La.  606,  52  S  783. 

Me. — Ouellette  v.  Grand  Trunk  R. 
Co..  106  Me.  153.  76  A  280,  138  AmSR 
340. 

Minn. — Farrel  v.  Great  Northern  R. 
Co.,  100  Minn.  361,  111  NW  388,  9 
LRANS   1113. 

Mo. — Jackson  v.  Grand  Ave.  R.  Co., 
118  Mo.  199,  24  SW  192. 

Nebr. — Chicago,  etc.,  R.  Co.  v.  Sat- 
tler,  64  Nebr.  636.  90  NW  649.  97  Am 
SR  666,  57  LRA  890;  Chicago,  etc..  R. 
Co.  v.  Hague.  48  Nebr.  97,  66  NW 
1000. 

N.  H. — Moses  v.  Boston,  etc..  R. 
Co.,  76  N.  H.  670.  79  A  21. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co.,  147  N.  C.  315,  61  SE 
171,  19  LRANS  1028. 

Okl. — Blevins  v.  Atchison,  etc.,  R. 
Co..  3  Okl.  512.  41  P  92. 

Pa. — Philadelphia,    etc.,    R.    Co.    V. 


rier  will  perform  its  duty  as  to  stopping  the  train 
or  car  at  a  proper  place  for  him  to  alight.7*  But 
whether  it  constitutes  negligence  on  the  part  of  a 
passenger  to  get  off  the  train  at  any  other  place 
than  the  usual  and  recognized  place  for  passengers 
to  alight  will  depend  largely  on  whether  there  has 
been  an  invitation,  express  or  implied,  to  alight  at 
the  unusual  place,  for  the  carrier  will  be  expected 
to  provide  for  the  safety  of  a  passenger  in  alighting 
at  a  place  where  it  is  intended  that  he  shall  alight, 
and  not  elsewhere.78  To  alight  therefore  at  a  place 
which  is  in  fact  dangerous,  and  without  an  express 
or  implied  invitation,  may  be  contributory  negli- 
gence;" but,  although*  the  place  may  be  dangerous, 

Edelsteln,  16  A  847. 

Tex. — International,  etc.,  R.  Co.  v. 
Eckford,  71  Tex.  274,  8  SW  679;  Gulf, 
etc.,  R.  Co.  v.  Jordan,  (Civ.  A.)  23 
SW  690;  Texas,  etc..  R.  Co.  v.  Mc- 
Lane,  (Civ.  A.)  32  SW  776. 

Can. — Quebec  Cent.  R.  Co.  v.  Lortle. 
22  Can  S.  C.  336,  13  CanLTOccNotes 
392. 


[al     Before    station 
1)   It  is 


(1)  It  is  not  negligence  for  a  pas- 
senger on  a  railroad  train  to  at- 
tempt to  leave  the  car  before  the 
station  is  announced,  there  being  no 
statute  requiring  passengers  to  re- 
main in  the  car  until  such  announce- 
ment, and  it  not  being  common 
knowledge  that  this  is  what  the  ordi- 
nary man  would  do.  Moses  v.  Bos- 
ton, etc.,  R.  Co.,  76  N.  H.  670.  79  A 
21.  (2)  But  it  has  been  held  that 
contributory  negligence  is  attribut- 
able to  a  passenger  who.  without  any 
Intimation  from  the  trainmen  that 
he  has  arrived  at  his  stopping  place, 
while  the  train  is  halting  for  a  mo- 
ment on  a  trestle,  alights  hurriedly  in 
the  dark  without  attempting  to  ascer- 
tain at  what  kind  of  a  plaqe  he  is 
alighting.  Nagle  v.  California.  South- 
ern R.  Co.,  88  Cal.  86,  26  P  1106 
(holding  also  that  the  passenger  was 
guilty  of  contributory  negligence, 
notwithstanding  the  fact  that  other 
passengers  believed  that  the  stopping 
place  was  a  regular  station,  and 
some  of  them  were  preparing  to 
leave  the  train,  and  plaintiff  was  told 
by  one  of  the  passengers  to  get  off 
quickly,  aa  the  train  would  stop  only 
a  moment). 

tbl  The  faot  that  a  train  Is  about 
to  step  at  a  railroad  function  in  ac- 
cordance with  statute  does  not  justify 
a  passenger  in  disregarding  the  ap- 
pearance of  the  actual  environments, 
nor  in  concluding  that  the  train  had 
arrived  at  the1  place  named  'as  the 
next  station.  Farrell  v.  Great  North- 
ern R.  Co..  100  Minn.  361.  Ill  NW 
388.  9  LRANS  111*. 

[c]  A  passenger  alighting  after 
being  oarrled  by  the  platform  through 
his  own  negligence  has  been  held  not 
to  be  entitled  to  recover  for  injuries 
received  in  alighting.  Bascom  v. 
Wabash  R.  Co.,  102  Mo.  A.  420.  71 
SW   697. 

[d]  Alighting  from  a  train  at  aa 
Intermediate  station  where  the  train 
stops  to  change  engines  has  been 
held  not  to  be  negligence  as  a  mat- 
ter of  law.  Texas,  etc.  R.  Co.  v. 
Mayfleld,  23  Tex.  Civ.  A  416,  56  SW 
942. 

re]  Alighting  while  train  aa 
switch  track. — Where  a  train  Is 
run  on  a  switch  to  allow  the  passage 
of  another  train,  and  the  stopping  is 
not  for  the  purpose  of  allowing  pas- 
sengers to  board  the  train  or  to  alight 
therefrom,  one  leaving  the  train  must 
usually  assume  all  the  ordinary  risks 
incident  to  his  action.  Chicago,  etc, 
R.  Co.  v.  Sattler,  64  Nebr.  6J6.  »» 
NW  649.  97  AmSR  666.  67  LRA  890. 

[f]  Alighting  in  darkness.— It  is 
not  the  act  of  a  reasonably  prudent 
man,  accustomed  to  railroad  travel, 
to  step  from  a  car  into  utter  dark- 
ness under  the  supposition  that  the 
car  had  stopped  at  the  usual  place 
provided   for   the   landing  of  passen- 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  other  than  a  regular  stopping  place,  if  it  is 
indicated  by  the  carrier  in  any  way  as  a  proper 
place  for  alighting,  as  where  the  passenger  is 
invited  by  the  conductor  or  other  agent  .to  alight, 
the  question  of  whether  the  passenger  used  proper 
precautions  is  one  of  fact,  and  he  will  not  be 
guilty  of  negligence  as  a  matter  of  law  unless  there 
was  obvious  danger  in  alighting.80  Where  a  pas- 
senger is  put  off  at  a  place  other  than  his  destina- 


tion, he  has  a  right  to  assume  that  the  place  selected 
for  him  to  alight  is  reasonably  safe  for  that  pur- 
pose;81 but  he  must  exercise  reasonable  care  on 
his  part  in  alighting,82  and  in  proceeding  to  the 
place  of  his  destination.88  A  passenger  on  a  street 
car  has  a  right  to  assume  that  the  place  where  the 
car  stops  for  him  to  alight  is  a  safe  place  unless 
it  is  obviously  dangerous,  and  a  failure  on  his  part 
to  look  down  when  alighting  is  not  of  itself  negli- 


gers,  the  very  darkness  Itself  being* 
sufficient  to  warn  him  that  the  station 
Is  not  there.  Ouellette  v.  Grand 
Trunk  R.  Co..  106  Me.  153,  78  A  280, 
138  AmSR  340. 

80.  Ala. — East  Tennessee,  etc.,  R. 
Co.  v.  Holmes.  97  Ala.  332,  12  S  286; 
Gadsden,  etc.,  R.  Co.  v.  Causler.  97 
Ala.  285,  12  S  439;  North  Birming- 
ham St.  R.  Co.  v.  Calderwood,  89 
Ala.  247.  7  S  360,  18  AmSR  105. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Glossup.  88  Ark.  225,  114  SW  247. 

Cal. — Maxwell  v.  Fresno  City  R. 
Co.,  4  Cal.  A.  745,  89  P  367. 

Conn. — White  v.  Connecticut  Co., 
88  Conn.  614.  92  A  411,  LRA1916C 
609. 

Ga. — Georgia  R,  etc.,  Co.  v.  Usry, 
82  Ga.  54.  8  SB  186,  14  AmSR  140. 

111. — Illinois  Cent.  R  Co.  v.  John- 
son, 123  111.  A.  300  [aft  221  111.  42, 
77  NE  592]:  Chicago  City  R  Co.  v. 
Lowits,  119  111.  A.  360  [aft  218  111.  24. 
75  NE  755]. 

Ind. — Terre  Haute,  etc.  R.  Co.  v. 
Buck.  96  Ind.  346,  49  AmR  168. 

Iowa. — McGovern  v.  Interurban  R. 
Co.,  136  Iowa  13,  111  NW  412,  125 
AmSR  216,  13  LRANS  476;  Eckerd  v. 
Chicago,  etc.,  R.  Co.,  70  Iowa  363, 
30  NW  615. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Moore.  160  Ky.  692,  150  SW  849:  Belt 
Electric  Line  Co.  v.  Tomlln,  46  SW 
925.  19  KyL  433. 

Mich.— Smith  v.  Detroit  United  R. 
Co-  156  Mich.  466,  119  NW  640: 
Mensing  v.  Michigan  Cent.  R  Co..  117 
Mich.  606,  76  NW  98:  Poole  v.  Con- 
solidated St.  R.  Co.,  100  Mich.  379.  59 
NW  390.  25  LRA  744. 

Minn. — Burnside  v.  Minneapolis, 
etc.,  R.  Co..  110  Minn.  401,  125  NW 
896;  Larson  v.  Minneapolis,  etc  R. 
Co..  85  Minn.  387.  88  NW  994. 

Mo. — Filling-ham  v.  St.  Louis  Tran- 
sit Co.,  102  Mo.  A.  673,  77  SW  314; 
Talbot  v.  Chicago,  etc.,  R.  Co.,  72  Mo. 
A.   291. 

N.  H — Foss  v.  Boston,  etc..  R.  Co., 
66  N.  H.  256.  21  A  222,-49  AmSR  607, 
11  LRA  367. 

N.  T. — Keating'  v.  New  York  Cent., 
etc.,  R.  Co.,  49  N.  Y.  673;  Bellman  v. 
New  York  Cent.,  etc.,  R  Co.,  42  Hun 
130  [alf  122  N.  Y.  671  mem,  26  NE 
765  mem]. 

Oh. — Toledo  v.  McNamara.  31  Oh. 
Clr.  Ct,  383. 

Tex. — Texas,  etc.,  R.  Co.  v.  Garcia. 
62  Tex.  286;  Texas,  etc..  R  Co.  v. 
Porter,  (Civ.  A.)  41  SW  88. 

Wash. — Carroll  v.  Burleigh,  16 
Wash.  208,  46  P  232. 

Wis. — Delamatyr  v.  Milwaukee, 
etc.,  R.  Co.,  24  Wis.  578. 

[a]  Thus,  (1)  the  facts  that  a  car 
has  stopped  at  the  side  entrance  of  a 
hotel,  that  the  bell  has  rung,  and 
that  a  number  of  the  passengers 
have  arisen  from  their  seats  and 
started  for  the  door  to  get  out.  Jus- 
tify a  passenger  in  acting  on  the  as- 
sumption that  he  is  expected  to 
alight.  Belt  Electric  Line  Co.  v. 
Tomlin.  40  SW  926.  19  KyL  433.  (2) 
A  passenger  is  not  necessarily  guilty 
of  contributory  negligence  who,  with- 
out knowledge  of  the  dangerous 
place  at  which  his  train  has  fully 
stopped,  and  In  a  dark  night,  steps 
from  it  near  the  usual  stopping 
place  at  the  regular  time  for  stop- 

?ing,  and  after  the  customary  signal 
or  stopping  at  the  station  has  been 
given;  but  the  question  is  one  for  the 
Jury.  Terre  Haute,  etc.,  R.  Co.  v. 
Buck.  96  Ind.  346,  49  AmR  168. 

[b]  Ths  doctrine  of  assumption 
of  risk  has  no  application  to  the  case 
of    a    passenger    injured    while    at- 


tempting to  alight  from  an  electric 
car  at  a  dangerous  place  selected  by 
the  carmen,  although  she  made  no 
demand  to  have  the  car  returned  to 
a  safe  place  for  alighting.  Filling- 
ham  v.  St.  Louis  Transit  Co.,  102 
Mo.  A.  673,  77  SW  314.  Assumption 
of  risk  generally  see  Negligence  [29 
Cyc  618J. 

[c]  Whether  a  passenger  alight- 
ing; from  a  freight  train  (l)  at  a 
place  other  than  the  place  where  pas- 
sengers usually  alight  from  pas- 
senger trains  acted  with  due  dili- 
gence is  for  the  Jury.  Southern  R. 
Co.  v.  Burgess,  143  Ala.  864,  42  S  36. 
(2)  A  passenger  on  a  freight  train 
carrying  his  live  stock,  who,  at  the 
request  of  the  conductor,  alighted 
from  the  caboose  to  assist  in  the 
saving  of  property  endangered  by  a 
wreck  of  a  part  of  the  train,  was  en- 
titled to  recover  for  injuries  sus- 
tained in  consequence  or  alighting 
from  the  caboose  while  in  a  danger- 
ous position,  as  against  the  objection 
that  he  was  a  volunteer,  as  his  act 
was  that  of  a  prudent  and  reasonable 
man,  justified  by  the  conditions  sur- 
rounding him  and  the  invitation  of 
the  conductor,  acting  within  the 
scope  of  his  authority.  Austin  v.  St. 
Louis,  etc.,  R.  Co.,  149  Mo.  A.  897, 
130  SW  386.  (3)  A  passenger  on  a 
freight  train  which,  stops  a  few  feet 
distant  from  the  station  platform  is 
not  guilty  of  negligence  as  a  matter 
of  law  In  alighting  from  the  train  at 
that  place,  if  the  train  has  stopped 
at  the  place  where  It  usually  stops 
and  if,  to  plaintiff's  knowledge,  it  is 
customary  for  the  passengers  to  get 
off  at  that  place.  Carroll  v.  Bur- 
leigh, IS  Wash.  208,  46  P  232. 

[d]  ■topping  of  car  at  rag-alar 
place  as  Invitation  to  alight. — To  au- 
thorise a  passenger  to  start  to 
alight,  no  further  Invitation  is  neces- 
sary than  for  the  car  to  stop  at  a 
regular  stopping  place  for  pas- 
sengers. Indianapolis,  etc..  Rapid 
Transit  Co.  v.  Walsh,  46  Ind.  A.  42, 
90   NE  138. 

KooUag  out  for  moving'  trains  at 
place  of  alighting  see  supra   {   1492. 

81.  Birmingham  R..  etc.,  Co.  v. 
Anderson.  163  Ala.  72,  50  S  1021; 
Melton  v.  Birmingham  R.,  etc,  Co., 
153  Ala.  95.  45  S  151,  16  LRANS  .467 
and  note;  Chesapeake,  etc.,  R.  Co.  v. 
Friel,  39  SW  704,  19  KyL  152.  See 
also  supra  I  1360. 

[a]  Illustration. — Where  a  train 
runs  beyond  a  passenger's  station,  at 
night,  without  his  knowledge,  and  the 
ground  is  so  covered  with  snow  that 
Its  surface  cannot  be  distinguished, 
it  is  not  negligence  for  the  pas- 
senger to  assume,  on  the  carrier's 
Invitation  to  alight,  that  his  car  Is 
at  the  station  platform.  Chesapeake, 
etc.,  R  Co.  v.  Friel,  39  SW  704,  19 
KyL  152. 

82.  Owens  v.  Wabash  R.  Co.,  84 
Mo.   A.    143. 

83.  New  York,  etc.,  R.  Co.  v. 
Doane,  115  Ind.  435,  17  NE  913,  7 
AmSR  451,  1  LRA  157:  Cossitt  v.  St. 
Louis,  etc.,  R.  Co.,  224  Mo.  97,  123 
SW  669;  International,  etc.,  R.  Co. 
v.  Folliard.  66  Tex.  603,  1  SW  624, 
59   AmR   632.   See  also   supra  I   1360. 

[a]  For  example,  where  a  passen- 
ger who  had  been  negligently  car- 
ried beyond  her  station  was  forced 
to  get  oft  on  the  track  some  eighty 
or  ninety  rods  from  the  station,  and 
In  attempting  to  walk  back  fell  into 
a  cattle  pit  and  was  injured,  the 
court  held  that  it  was  the  most 
natural  course,  aside  from  any 
direction    or    Intimation    which    the 


conductor  might  have  given  her, 
that  she  should  attempt  to  walk  on 
the  track  to  the  station,  and  that 
she  was  not  guilty  of  contributory 
negligence  In  failing  to  observe 
gates  leading  into  private  grounds 
through  which  she  might  have  re- 
turned to  the  station  by  an  un- 
marked and  circuitous  route,  nor  in 
attempting  to  walk  over  a  cattle  pit, 
where  it  appeared  that  she  exercised 
as  much  care  as  was  consistent  with 
her  then  excited  condition,  and  that 
on  either  side  of  the  pit  there  were 
plank  fences  three  or  four  feet  high, 
so  that  there  appeared  to  be  no  way 
of  getting  around  it.  New  York,  etc. 
R.  Co.  v.  Doane.  115  Ind.  435.  17  NE 
913.   7  AmSR   461,    1   LRA  157. 

84.  Ala.— Mobile  Light,  etc..  Co., 
V.    Walsh,    146    Ala.    295,    40    S    660. 

Conn. —  Powers  v.  Connecticut  Co., 
82  Conn.  665,  74  A  931,  26  LRANS 
406. 

111. —  West  Chicago  St.  R.  Co.  v. 
Manning,  170  111.  417,  48  NE  958 
[aft   70   111.    A.   239]. 

Ind. — Indiana  Union  Trac.  Co.  v. 
Jacobs,   167   Ind.   85,   78   NE  325. 

Kan. —  Christian  v.  Union  Tract. 
Co..   97   Kan.   46,   164    P   271. 

Mo. —  McNally  v.  Metropolitan  St. 
R,   Co.,   145   Mo.   A.    127,    129   SW   464. 

N.  H. —  Bass  v.  Concord  St,  R,  Co., 
70   N.    H.   170,    46   A   1056. 

N.  Y.— Norton  v.  Third  Ave.  R. 
Co.,    26  Ann.    Div.    60,    49   NYS   898. 

R  I. —  Tllden  v.  Rhode  Island  CO., 
27   R.   I.    482,   68   A  675. 

Wash. —  Henry  v.  Grant  St.  Elec- 
tric R.  Co.,  24  Wash.  246,  64  P    187. 

[a]  ■topping'  at  dangerous  place* 
— Where  a  street  car  Is  run  past 
the  place  at  which  a  passenger  has 
signified  his  desire  to  alight,  and  is 
stopped  at  an  unusual  and  danger- 
ous place,  and  the  passenger  in 
alighting  there  does  no  more  than 
an  ordinarily  prudent  person  Would' 
have  done  under  the  circumstances, 
he  Is  not  guilty  of  contributory 
negligence.  Mobile  Light,  etc.,  Co. 
V.    Wash.    146    Ala.    296,    40    S    660. 

lb]  Knowledge  of  safety. — The 
employees  of  a  street  railroad  com- 
pany are  charged  with  the  duty' 
of  knowing  whether  a  place  at  which 
a  car  is  stopped  to  allow  passengers 
to  alight  is  reasonably  safe,  but  the' 
passenger  is  charged  with  no  such 
duty,  and  is  not  negligent  in  alight-' 
ing  at  such  place,  unless  the  danger' 
is  obvious.  Mobile  Light,  etc,  Co.  v. 
Walsh,  146  Ala.'  205,  40  S  560.  See 
also   supra    f    1340. 

[c]  A  passenger  who  had  signaled 
the  car  to  atop  (1)  is  justified  In 
assuming  that  he  might  alight  when 
the  car  did  stop,  notwithstanding  it 
was  In  the  middle  of  a  block  (Gard- 
ner v.  Metropolitan  St.  R.  Co.,  167 
Mo.  A.  606.  162  SW  98).  (2)  or  a 
short  distance  from  the  usual  stop- 
ping place  (Christian  v.  Union  Trac. 
Co.,  97  Kan,  46.  164  P  271). 

fd]  Wrong  side  of  cross  street. 
— Although  an  ordinance  requires 
street  cars  to  stop  on  the  further 
side  of  cross  streets,  to  pre- 
vent their  obstruction,  a  passenger 
may,  ■  without  being  negligent,  at- 
tempt to  alight  where  a  car  is 
stopped  Just  before  reaching  the 
street.  West  Chicago  St.  R  Co.  v. 
Manning.  170  111.  417,  48  NE  958  [alt 
70    111.    A.    239]. 

[e]  PlsintUPs  stop  called  by  oon- 
duotor.,— (1)  Where  a  conductor  on  a 
street  car  called  out  the  street  at 
which  plaintiff,  a  passenger,  in- 
tended to  alight  and  the  car  imme- 
diately stopped,  she  had  a  right  to 
assume.   In  the  absence   of  warning 
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fence.8*  But,  where  such  a  passenger  knows  of  the 
angerons  condition  of  the  street  at  the  place  he 
desires  to  alight,  and  voluntarily  attempts  to  alight 
there,  he  is  guilty  of  contributory  negligence.** 

[$  1501]  f.  Alighting  from  Moving  Train  or  Car— 
(1)  In  General.81  There  may  be  circumstances 
attending  an  attempt  to  alight  from  a  moving  train 
or  car  which  will  justify  the  court  in  declaring  such 
conduct  negligence  per  se.8*    But  according  to  the 


great  weight  of  authority,  it  is  not  contributory 
negligence  per  se  for  a  passenger  voluntarily  to 
alight  from  a  moving  train;  ordinarily  it  is  a  ques- 
tion of  fact  for  the  jury  to  determine  whether  the 
passenger,  nnder  the  circumstances,  acted  as  a  rea- 
sonably cautious  and  prudent  man  would  have 
acted  under  like  circumstances.89  And  whether  the 
act  is  culpable  or  excusable  will  depend  on  a  variety 
of  circumstances,  such  as  the  rapidity  of  the  motion 


to  the  contrary,  that  the  car  had 
stopped  at  such  street,  she  being  un- 
acquainted with  the  neighborhood, 
and  she  was  not  guilty  of  contribu- 
tory negligence  in  attempting  to 
alight,  although  the  car  had  not  in 
fact  reached  plaintiff's  destination. 
McNally  v.  Metropolitan  St  R  Co., 
14E  Mo.  A.  127.  129  SW  464.  (2)  The 
stopping  of  a  street  car  and  the 
calling  of  "Butler  Hospital"  by  the 
conductor  was  a  sufficient  invitation 
to  a  passenger  to  alight  and  to  jus- 
tify her  in  believing  that  she  coula 
alight  with  safety.  Tilden  v.  Rhode 
Island  Co.,  27   R.   I.   482,  63  A  675. 

85.  Bass  v.  Concord  St.  R  Co.,  70 
N.  H.   170.   46  A  1066. 

86.  Johns  v.  Georgia  R,  etc,  Co., 
133   Ga.   625,   66   SE  269. 

[a]  Pavement  torn  as. — Where  a 
woman  knowing  that  a  street  rail- 
road had  torn  up  a  strip  of  pave- 
ment along  its  tracks  in  a  city  street 
extending  on  each  side  of  her  resi- 
dence, for  the  purpose  of  laying  an 
additional  track,  and  that  there  were 
depressions  in  the  pavement,  caused 
the  conductor  of  the  car  on  which 
she  was  riding  to  stop  In  front  of 
her  home  in  the  middle  of  the  block, 
and  voluntarily  attempted  to  step 
from  the  car  aoross  such  opening  to 
the  pavement  on  the  other  side,  and 
fell  and  was  injured,  a  nonsuit  in 
an  action  against  the  company  was 
proper.  Johns  v.  Georgia  R,  etc.,  Co., 
133   Ga.    525,    66   SB   269., 

87.  Alighting'  to  avoid  Impending 
danger  see  supra  J  1486. 

88.  Ala. — Southern  R.  Co.  v.  Mor- 
gan, 171  Ala.  294,  64  S  626;  McDonald 
v.  Montgomery  St  R.  Co.,  110  Ala. 
161.  20  S  317. 

Colo. —  Posten  v.  Denver  Cons. 
Tramway  Co.,  11  Colo.  A.  187,  53  P 
391. 

D.  C, —  Jones  v.  Baltimore,  etc.,  R. 
Co.,  4  App.  158. 

Ga. —  Atlanta,  etc.,  R.  Co.  v.  Dick- 
erson,  89  Ga.  455,  15  SB  534;  Whelan 
v.  Georgia  Midland,  etc.,  R.  Co.,  84 
Ga.    606,    10    SB    1091. 

111.— Illinois  Cent  R  Co.  v.  Slat- 
ton,  64  111.  133,  6  AmR  109;  Illinois 
Cent  R.  Co.  v.  Cunningham,  102  111. 
A.  106;  Louisville,  etc.,  R.  Co.  v. 
Johnson,  44  111.  A.  66;  Cincinnati, 
etc,  R.  Co.  v.  Dufrain,  36  111.  A.  352. 

Ind. —  Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228;  Chicago,  etc,  R. 
Co.  v.  Collins,  59  Ind.  A.  572,  108  NE 
377,  1136;  Evansville,  etc..  R.  Co.  v. 
Athon,  6  Ind.  A.  295,  33  NB  469,  61 
AmSR  303. 

Ky. — Louisville,  etc,  R  Co.  v. 
Moore,  150  Ky.  692,  160  SW  849; 
Illinois  Cent.  R.  Co.  v.  Dallas,  160 
Ky.  442,  150  SW  636;  Dallas  v.  Illi- 
nois Cent  R.  Co.,  144  Ky.  737,  139 
SW  958;  Louisville,  etc.,  R.  Co.  v. 
■Constantine,   14   KyL   432. 

Me. —  Shannon  v.  Boston,  etc.,  R 
Co.,   78   Me.   52,  2  A  678. 

Mass. —  Gavett  v.  Manchester,  etc., 
R.  Co.,  16  Gray  501,  77  AmD  422; 
Lucas  v.  New  Bedford,  etc,  R.  Co.,  6 
Gray  64,  66  AmD  406. 

Mich.— Hooker  v.  Blair,  155  NW 
364;  Cousins  v.  Lake  Shore,  etc.,  R. 
Co.,    96    Mich.    386,   66   NW   14. 

Miss. — Alabama,  etc.,  R.  Co.  v. 
Jones,  86  Miss.  263,  38  S  545. 

Mo. —  Straus  v.  Kansas  City,  etc, 
R.  Co..  76  Mo.  185;  Gress  v.  Missouri 
Pac  R.  Co.,  109  Mo.  A.  716,  84  SW 
122. 

N.  C. — Lambeth  v.  North  Carolina 
R.  Co.,  66  N.  C.  494.  8  Amft  508. 

Pa. — Boulfrois  v.  United  Tract. 
Co..     210     Pa.     263.     59     A     1007,     105 


AmSR  809,  2  AnnCas  938;  Brown  v. 
Barnes,  151  Pa.  662.  25  A  144;  Kll- 
patrick  v.  Pennsylvania  R.  Co.,  140 
Pa.  502,  21  A  408:  Pennsylvania  R 
Co.  v.  Lyons,  129  Pa.  113,  18  A  759, 
15  AmSR  701;  New  York,  etc.  R 
Co.  v.  Enches,  127  Pa.  316,  17  A  991, 
14  AmSR  848,  4  LRA  432;  McClin- 
tock  v.  Pennsylvania  R.  Co.,  21  Wkly 
NC  133. 

Tenn. —  East  Tennessee,  etc.,  R 
Co.   v.   Massengill,  15   Lea  328. 

Tex. —  Beaty  v.  Missouri,  etc,  R 
Co.,    (Civ.  A.)    175   SW   450. 

W.  Va. —  Hoylman  v.  Kanawha, 
etc,  R.  Co..  66  W.  Va.  264,  64  SB 
536,  22  LRANS  741  and  note,  17 
AnnCas  1149  and  note. 

Wis. —  Hemmingway  v.  Chicago, 
etc,  R.  Co..  72  Wis.  42.  37  NW  804, 
7   AmSR   823. 

Wyo. —  Chicago,  etc.,  R.  Co.  v. 
Lampman,  18  Wyo.  106,  104  P  533, 
25   LRANS  217,  AnnCasl912C  788. 

Ont — Henry  v.  Grand  Trunk  R. 
Co.,  4  OntWR  23. 

[a]  For  Instance,  (1)  where  the 
evidence  shows  that  a  passenger 
alighted  from  a  train  moving  at 
least  eight  miles  an  hour,  without 
any  accurate  knowledge  as  to  the 
speed  of  the  train  or  the  nature  of 
the  place  toward  which  ahe  was 
jumping,  and  without  any  necessity 
therefor,  except  to  avoid  being  car- 
ried beyond  her  destination,  she  was 
guilty  of  contributory  negligence  as 
a  matter  of  law.  Chicago,  etc.,  R. 
Co.  v.  Collins,  59  Ind.  A.  672,  108  NE 
377,  1135.  (2)  Where,  after  a  train  on 
which  plaintiff  was  a  passenger  had 
started  to  move  east  from  a  station, 
plaintiff  got  off  on  the  south  side, 
clinging  to  the  hand  rail  with  his 
right  hand,  and  was  thereby  jerked 
down  on  to  the  platform  of  the  sta- 
tion and  dragged  backward  until  his 
grip  on  the  hand  rail  was  loosened, 
he  was  guilty  of  contributory  negli- 
gence, as  a  matter  of  law.  Alabama, 
etc..  R.  Co.  v.  Jones.  86  Miss.  263. 
38  S  545.  (3)  A  passenger  was  guilty 
of  contributory  negligence,  as  a  mat- 
ter of  law.  in  Jumping  from  a 
train  to  avoid  an  apparent  collision, 
where  he  was  an  experienced  traveler 
familiar  with  the  tracks,  and  could 
have  seen  that  there  would  have 
been  no  collision.  Beaty  v.  Missouri. 
etc.,  R  Co.,  (Tex.  Civ.  A.)  176  SW 
460. 

89.  V.  S. —  Puget  Sound  Electric 
R.  Co-  v.  Pelt,  181  Fed.  938,  104  CCA 
402;  Mearns  v.  New  Jersey  Cent.  R. 
Co.,  139  Fed.  543.  71  CCA  331;  Rut- 
ledge  v.  New  Orleans,  etc.,  R.  Co., 
12D  Fed.  94,  63  CCA  596. 

Ala. —  Central  of  Georgia  R.  Co.  v. 
Mathis,  71  S  674;  Louisville,  etc.,  R. 
Co.  v.  Dillburn.  178  Ala.  600,  59  S 
438;  Southern  R.  Co.  v.  Morgan,  171 
Ala.  294,  64  S  626;  Kansas  City,  etc., 
R.  Co.  v.  Matthews,  142  Ala.  298,  39 
S  207;  Birmingham  R.,  etc,  Co.  v. 
James,  121  Ala.  120.  25  S  847:  Wat- 
kins  v.  Birmingham  R.,  etc.,  Co.,  120 
Ala.  147,  24  S  392.  43  LRA  297; 
South,  etc..  Alabama  R.  Co.  v. 
Schaufler.  76  Ala.  136. 

Ark. — Kansas  City  Southern  R. 
Co.  v.  Worthington,  101  Ark.  128,  141 
SW  1173;  St.  Louis,  etc..  R.  Co.  v. 
Rush,  86  Ark.  325,  111  SW  263:  St. 
Louis,  etc..  R.  Co.  v.  Rosenberry.  H 
SW  212;  St.  Louis,  etc..  R.  Co.  v. 
Person,  49  Ark.  182,  4  SW  765;  St. 
Louis,  etc.,  R.  Co.  v.  White,  48  Ark. 
496,  3  SW  52;  Little  Rock,  etc.,  R 
Co.    v.   Atkins,    46   Ark.    423. 

Cal. — Carr  v.  Eel  River,  etc.,  R. 
Co.,    98    Cal.    366,    33    P   213,   21    LRA 


354  and  note. 

Colo. — Posten  v.  Denver  Com. 
Tramway  Co.,  11  Colo.  A  187,  (3  P 
391. 

Del. — Behen  v.  Philadelphia,  etc, 
R.  Co..  93  A  903. 

D.  C. — Jones  v.  Baltimore,  etc.  R. 
Co.,  4  Ann.  168. 

Fla. — Florida  R  Co.  v.  Dorsey,  59 
Fla.  260.  52  S  963. 

Ga. — Southern  R.  Co.  v.  Clartday. 
124  Ga.  958.  63  SE  461;  Central  of 
Georgia  R.  Co.  v.  McKinney.  118  Ga. 
536.  45  SE  430;  Lindsay  v.  Southern 
R.  Co..  114  Ga.  896,  41  SE  46;  San- 
ders v.  Southern  R.  Co.,  107  Ga.  13J. 
32  SE  840;  Jones  v.  Georgia,  etc..  R. 
Co.,  103  Ga.  670,  29  SE  ?27;  Pater- 
son  v.  Central  R.,  etc..  Co.,  85  Ga. 
668,  11  SE  872;  McLarin  v.  Atlanta, 
etc.,  R.  Co.,  85  Ga.  604,  11  SE  840; 
Coleman  v.  Georgia  R,  etc,  Co.,  84 
Ga.  1,  10  SE  498;  Savannah,  etc,  R. 
Co.  v.  Watts,  82  Ga.  229,  9  SE  1S9; 
Covington  v.  Western,  etc,  R  Co.. 
81  Ga.  273,  6  SE  593:  West  End,  etc. 
St.  R.  Co.  V.  Mozely.  79  Ga.  463.  4 
SE  324;  Blddgett  v.  Bartlett,  50  Ga. 
353;  Evans  v.  Southern  R.  Co.,  12 
Ga.  A.  319,  77  SE  197;  Pierce  v.  Geor- 
gia R,  etc.;  Co.,  9  Ga.  A   666.  72  SB 

111. — Ardiaon  v.  Illinois  Cent-  R. 
Co.,  249  111.  300,  94  NE  501  [aff  155 
111.  A.  274] ;  Chicago,  etc..  R  Co.  t. 
Storment,  190  111.  42.  60  NE  104;  Chi- 
cago, etc.,  R  Co.  v.  Byrum,  153  IIL 
131,  38  NE  678;  Hoehn  v.  Chicago, 
etc.,  R  Co..  162  111.  223.  38  NE  54$: 
Chicago,  etc,  R  Co.  v.  Bonlfleld,  104 
111.  223;  Chicago  City  R.  Co.  v.  Mum- 
ford,  97  111.  660:  Eldem  v.  Chicago, 
etc.,  R.  Co.,  158  111.  A.  82;  Bloomlnr- 
ton,  etc,  R.  Co.  v.  Zimmerman.  101 
111.  A.  184:  Chicago,  etc.  R.  Co.  v. 
Clausen,  70  III.  A.  550  [aff  173  IIL 
100,  50  NB  680];  West  Chicago  St 
R.  Co.  v.  Dudzik,  67  111.  A.   681. 

Ind. — Indiana  Union  Tract.  Co.  t. 
Swafford,  179  Ind.  279.  100  NK  844: 
Pennsylvania  Co.  v.  Marion.  123  Ind. 
415,  23  NE  973.  18  AmSR  330.  7 
LRA  687  and  note:  Louisville,  etc 
R.  Co.  v.  Crunk,  119  Ind.  E42,  21  NE 
31,  12  AmSR  443;  Evansville,  etc. 
R  Co.  v.  Duncan,  28  Ind.  441,  92  Am 
D  322;  Chicago,  etc.,  R.  Co.  v.  Col- 
lins. 59  Ind.  A.  572,  108  NE  377.  1135; 
Harris  v.  Pittsburg,  etc..  R.  Co.,  31 
Ind.  A  600,  70  NE  407;  Indianapolis 
St.  R:  Co.  v.  Lawn,  30  Ind.  A.  515.  64 
NE  608;  Pittsburgh,  etc.  R  Co.  t. 
Gray,  28  Ind.  A.  588.  64  NE  39;  Pitts- 
burgh, etc.,  R.  Co.  v.  Gray,  (A)  M 
NE  1000;  Louisville,  etc.  R  Co.  ». 
Bean.  9   Ind.   A.  240.   SE  NE  443. 

Iowa.— Newlfn  v.  Iowa  Cent  R. 
Co..  127  Iowa  654.  103  NW  189; 
Root  v.  Des  Moines  City  R.  Co.,  Hi 
Iowa  675,  83  NW  904;  Raben  ▼.  Cen- 
tral Iowa  R.  Co.,  74  Iowa  732,  34  NW 
621:  Nichols  v.  Dubuque,  etc..  R  Co.. 
68   Iowa  732.  28  NW  44. 

Kan.— Walters  v.  Missouri  Pac  R. 
Co..  82  Kan.  739,  109  P  173.  28  LRA 
NS  1058-  Irvln  v.  Missouri  Pac  R, 
Co.,  81  Kan.  649,  106  P  1063.  26  LRA 
NS  739;  Atchison,  etc..  R  Co.  v. 
Loewe.  69  Kan.  843.  74  P  234.  76  P 
431:  Atchison,  etc..  R.  Co.  v.  Hughes. 
55  Kan.   491.  40  P  919. 

Ky. — Hayden  v.  Chicago,  etc.  R. 
Co.,  160  Ky.  836.  170  8W  200.  LRA 
1915C  181  and  note;  Chesapeake,  etc 
R.  Co.  v.  Dean,  160  Ky.  757.  170  SW 
167;  Chesapeake,  etc.,  R.  Co.  v.  Rob- 
inson, 149  Ky.  258.  147  SW  8»«: 
Chesapeake,  etc,  R.  Co.  v.  Robinson. 
136  Ky.  860,  123  SW  308;  Louisville- 
etc,  R  Co.  v.  Eakln.  103  Ky.  445,  « 
SW  629.  46  SW  496,  47  SW  87t  1» 
KyL  736,  983;  Bishop  v.  Illinois  Cent 
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R.  Co..  77  SW  1089,  26  KyL  1363: 
Louisville,  etc.,  R.  Co.  v.  CoonB,  76 
SW  45,  25  KyL  509:  Illinois  Cent.  R. 
Co.  v.  Whlttaker,  57  SW  165,  22  KyL, 
S95:  Louisville,  etc.,  R.  Co.  v.  Depp, 
31  SW  417,  17  KyL  1049:  Hughlett 
v.  Louisville,  etc.,  R.  Co.,  22  SW 
651,  16  KyL  178:  Chesapeake,  etc.,  R. 
Co.  v.  Reeves,  11  SW  464,  11  KyL  14. 
Md. — New  York,  etc.,  R.  Co.  v. 
Coulbourn,  69  Md.  360,  16  A  208,  9 
AmSR  430.  1  LRA  641;  Cumberland 
Valley  R.  Co.  v.  Maugans,  61  Md.  63, 

48  AmR  88.  „        „     , 
Mass. — Merrltt   v.    New   York,   etc., 

R.  Co.,  162  Mass.  326,  38  NE  447; 
England  v.  Boston,  etc.,  R.  Co.,  163 
Mass.  490,  27  NE  1;  Brooks  v.  Bos- 
ton, etc..  R.  Co.,  135  Mass.  21;  Lucas 
v.  New  Bedford,  etc,  R.  Co.,  6  Gray 
64.   66  AmD  406. 

Mich. — O'Dea  v.  Michigan  Cent.  R. 
Co.,  142  Mich.  265,  106  NW  746; 
Cousins  v.  Lake  Shore,  etc.,  R.  Co., 
96  Mich.  386,  56  NW  14:  Strand  v. 
Chicago,  etc.,  R.  Co.,  64  Mich.  216,  31 
NW   184,  67  Mich.  380,  34  NW  712. 

Minn. — Street  v.  .Chicago,  etc.,  R. 
Co.,  130  Minn.  246,  152  NW  618: 
Jones  v.  Chicago,  etc.,  R.  Co.,  42 
Minn.   183.   43  NW  1114.  ^ 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Beat- 
tie,  49  S  609;  King  v.  Yasoo,  etc.,  R. 
Co..   87   Miss.   270,   39   S  810. 

Mo. — Newcomb  v.  New  York  Cent., 
etc.,  R.  Co.,182  Mo.  687,  81  SW  1069; 
Leslie  v.  Wabash,  etc.,  R.  Co.,  88 
Mo.  50;  Waller  v.  Hannibal,  etc.,  R. 
Co.,  83  Mo.  608;  Price  v.  St.  Louis. 
etc.,  R.  Co.,  72  Mo.  414;  Doss  v.  Mis- 
souri, etc.,  R.  Co.,  59  Mo.  27,  21  AmR 
371;  Wyatt  v.  Citizens'  R.  Co.,  65 
Mo.  486;  Stakebake  v.  Union  Pac.  R. 
Co..  (A.)  185  SW  1166;  Anderson  v. 
Chicago,  etc.,  R.  Co.,  131  Mo.  A.  680, 
110  SW  650;  Bond  v.  Chicago,  etc., 
R.  Co..  122  Mo.  A.  207,  99  SW  30; 
Hecker  v:  Chicago,  etc..  R.  Co.,  110 
Mo.  A.  162,  84  SW  126;  Dress  v.  Mis- 
souri Pac.  R.  Co.,  109  Mo.  A.  716,  84 
SW  122;  Owens  v.  Wabash  R.  Co.,  84 
Mo.  A.  143;  Sanderson  v.  Missouri 
Pac.  R.  Co..  64  Mo.  A.  655:  Madden 
v.  Missouri  Pac.  R.  Co.,  50  Mo.  A. 
666;  Richmond  v.  Quincy,  etc.,  R.  Co.. 

49  Mo.  A.  104;  Duncan  v.  Wyatt  Park 
R.  Co..  48  Mo.  A.  659;  Jackson  v.  St. 
Louis,  etc.,  R.  Co.,  29  Mo.  A  495; 
Taylor  v.  Missouri  Pac.  R.  Co.,  26 
Mo.   A.  336. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
"Winfrey.  67  Nebr.  IS,  93  NW  526: 
Chicago,  etc..  R.  Co.  v.  Hyatt,  48 
Nebr.  161.  67  NW  8:  Union  Pac.  R. 
Co.  v.  Porter,  38  Nebr.  226,  56  NW 
808:  Chicago,  etc  R.  Co.  v.  Lanauer. 
36  Nebr.  642,  64  NW  976,  89  Nebr. 
803,  68  NW  434. 

N.  Y.— Bartle  v.  New  York  Cent., 
etc,  R.  Co.,  191  N.  Y.  362.  85  NK 
1091  [rev  121  App.  Dlv.  72.  105  NYS 
622];  M earns  v.  New  Jersey  Cent.  R. 
Co.,  161  N.  Y.  108.  57  NE  292  [rev 
23  App.  Dlv.  298,  48  NYS  366];  Lewis 
v.  Delaware,  etc..  Canal  Co.,  146  N. 
Y.  608.  40  NE  248;  Bartholomew  v. 
New  York  Cent.,  etc.,  R.  Co..  102 
N.  Y.  716.  7  NE  623;  Morrison  v. 
Erie  R.  Co.,  56  N.  Y.  102;  Filer  V. 
New  York  Cent.  R.  Co..  49  N.  Y.  47. 
10  AmR  327;  Taylor  v.  New  York 
Cent.,  etc.,  R.  Co.,  63  App.  Dlv.  586, 
71  NYS  884;  Willis  v.  Metropolitan 
St.  R.  Co..  61  App.  Dlv.  832.  71  NYS 
654:  McAlan  v.  New  York,  etc.. 
Bridge.  43  App.  Dlv.  374,  60  NYS 
176  Jaff  66  App.  Div.  629,  67  NYS 
1139];  Wallace  v.  Third  Ave.  R.  Co.. 
36  App.  Dlv.  67,  55  NYS  132;  Van 
Ostran  v.  New  York  Cent.,  etc.,  R. 
Co.,  35  Hun  690;  Munroe  v.  Third 
Ave.  R.  Co.,  60  N.  Y.  Super.  114; 
Herdman  v.  New  York,  etc.,  R.  Co., 
17  NYS  198. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co.,  165  N.  C.  244,  81  SB  321; 
Rickert  v.  Southern  R.  Co.,  123  N.  C. 
255,  31  SE  497;  Hodges  v.  Southern 
R.   Co.,   122  N.   C.    992.   29   SE  939. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Krouse,  30  Oh.  St.   222. 

Okl. — Chicago,  etc..  R.  Co.  v.  Mc- 
Alester.  39  Okl.  158,  168,  184  P  661 
(quot  Cyc]. 

R.  I. — Bullock  v.  Butler  Exch.  Co., 
22  R.  I.  106.  46  A  273. 

S.   C. — Sevier   v.   Southern   R.   Co., 
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82  S.  C.  311.  64  SE  390;  Gyles  v. 
Southern  R.  Co.,  79  S.  C.  176,  60  SE 
413;  Creech  v.  Charleston,  etc.,  R. 
Co..  66  S.  C.  528,   45   SE  86. 

Tenn. — Southern  R.  Co.  v.  Mitchell, 
98  Tenn.  27,  40  SW  72;  Chism  v. 
Knozvllle  R.,  etc.,  Co..  4  Tenn.  Civ. 
A.  76;  Louisville,  etc.,  R.  Co.  v. 
O'Brien,  1  Tenn.  Civ.  A.  492  (attempt 
to  alight  from  a  train  falling  to  make 
a  sufficient  stop). 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Smith,  69  Tox.  406;  Missouri,  etc.,  R. 
Co.  v.  Churchill,  (Civ.  A.)  171  SW 
617;  Ft.  Worth,  etc..  R.  Co.  v.  Tay- 
lor, (Civ.  A.)  153  SW  355;  Galves- 
ton, etc.,  R.  Co.  v.  Krenek,  (Civ.  A.) 
138  SW  1164;  Haralson  v.  San  An- 
tonio Tract.  Co.,  58  Tex.  Civ.  A.  253. 
116  SW  876;  Dallas  Cons.  Electric 
St.  R.  Co.  v.  Lasch.  (Civ.  A.)  99  SW 
729;  St.  Louis  Southwestern  R.  Co. 
v.  Rattey,  (Civ.  A.)  87  SW  407;  Fan- 
ning v.  St.  Louis  Southwestern  R. 
Co.,  18  Tex.  Civ.  A.  613,  86  SW  354; 
San  Antonio,  etc.,  R.  Co.  v.  Jackson, 
38  Tex.  Civ.  A.  201.  85  SW  445;  Gal- 
veston, etc.,  R.  Co.  v.  De  Castillo, 
(Civ.  A.)  83  SW  25,  42  Tex.  Civ.  A. 
108,  95  SW  547;  Galveston, , etc,  R. 
Co.  v.  Hubbard,  (Civ.  A.)  70  SW  112; 
Texas,  etc.,  R.  Co.  v.  Crockett,  27 
Tex.  Civ.  A.  463.  66  SW  114;  Gulf, 
etc.,  R.  Co.  v.  Cleveland.  (Civ.  A.) 
61  SW  961;  High  v.  International, 
etc.,  R.  Co.,  (Civ.  A.)  55  SW  526; 
International,  etc..  R.  Co.  v.  Satter- 
white,  19  Tex.  Civ.  A.  170,  47  SW 
41;  International,  etc.,  R.  Co.  v.  Sat- 
terwhite.  15  Tex.  Civ.  A.  102,  38  SW 
401:  Houston,  etc.,  R  Co.  v.  Stewart, 
14  Tex.  Civ.  A.  703,  37  SW  770:  Dil- 
lingham v.  Pierce,  (Civ.  A.)  31  SW 
203. 

Va. — Richmond,  etc..  R.  Co.  v.  Mor- 
ris, 11  Gratt.  (72  Va.)  200. 

Wis. — Schlmer  v.  Chicago,  etc.,  R. 
Co.,  96  Wis.  141.  71  NW  97.  65  Am 
SR  35;  Brown  v.  Chicago,  etc.,  R.  Co., 
80  Wis.  162,  49  NW  807;  Hemming- 
way  v.  Chicago,  etc..  R.  Co.,  72  Wis. 
42.  37  NW  804,  7  AmSR  823. 

Can. — Hawley  v.  Wright,  32  Can. 
S.   C.   40   [dlsra  app   34   N.   8.   3661. 

Ont.— Keith  v.  Ottawa,  etc..  R.  Co.. 
6  Ont  L.  116,  1  OntWR  104  [dism 
app  3  Ont  L.  265]  J  Edgar  v.  North- 
ern R-  Co..  4  Ont  201  [app  dlam  II 
Ont.  A.  452]. 

"The  doctrine  of  many  of  the 
courts  of  the  country  is  to  the  effect, 
that  it  Is  not  necessarily,  as  matter 
of  law,  negligence  in  n  passenger  to 
attempt  to  leave  a  moving  train,  but 
it  is  a  question  for  the  jury,  depend- 
ing largely  upon  the  circumstances 
of  danger  attending  the  act.  and  the 
special  Justification  for  the  attempt." 
Jones  -v.  Baltimore,  etc.,  R.  Co.,  4 
App.   (D.  C.)   158.  173. 

[a]  Test*— (1)  A  passenger  alight- 
ing from  a  moving  train  is  not  guilty 
of  contributory  negligence  unless  the 
risk  is  such  as  a  man  of  ordinary 
care  and  prudence  would  not  under- 
take under  the  circumstances.  Puget 
Sound  Electric  R  Co.  v.  Felt.  181 
Fed.  938,  104  CCA  402:  Louisville, 
etc,  R.  Co.  v.  Dilburn,  178  Ala.  600. 
59  S  431;  Gulf.  etc..  R.  Co.  v.  Guess, 
(Tex.  Civ.  A.)  154  SW  1060.  (2)  The 
conduct  of  a  person  of  ordinary  sense 
and  prudence  is  the  standard  re- 
quired by  law;  hence,  where  the  cir- 
cumstances are  such  as  to  make  the 
danger  of  alighting  from  a  moving 
train  obvious  to  such  a  person,  it  is 
negligence  to  alight.  Smith  v.  South- 
ern R  Co.,  80  S.  C.  1,  61  SE  205. 

[b]  Generally  a  passenger  should 
wait  until  the  conveyance  has  come 
to  a  complete  stop,  or  Is  moving  so 
slowly  as  not  to  enhance  the  danger 
attending  an  attempt  to  alight. 
Craig  v.  Wabash  R.  Co.,  142  Mo.  A. 
314.    126   8W   771. 

[c]  ■tapping  straight  out  from 
oar  step*— A  passenger  does  not  as- 
sume the  risk  of  Injury  by  stepping 
straight  out  from  a  car  step  after 
the  train  has  started.-  unless  he 
knows  that  such  method  of  alighting 
is  dangerous  and  liable  to  result  in 
injury.  St.  Louis  Southwestern  R. 
Co.  v.  Bryant,  46  Tex.  Civ..  A.  601, 
108  SW  237. 

[d]  «he    knowledge    of    a    paa- 
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*r  of  th»  place  at  which  h» 
ited  from  a  moving  train  is 
properly  considered  by  the  Jury  in 
determining  whether  he  was  negli- 
gent in  so  alighting.  Sanders  v. 
Southern  R.  Co.,  107  Ga.  132,  32  SE 
840;  Hayden  v.  Chicago,  etc,  R  Co., 
160  Ky.  836,  170  SW  200,  LRA1916C 
181. 

[e]  The  act  of  a  woman  pas- 
senger In  Jumping  from,  a  oar  in 
which  an  outbreak  of  other  pas- 
sengers has  occurred,  before  the 
train  has  come  to  a  full  stop,  Is  not 
negligence  as  a  matter  of  law.  Nute 
v.  Boston,  etc..  R.  Co.*  214  Mass.  184, 
100  NE  1099.  Acts  in  emergencies, 
etc   see  supra  f   1485. 

[f  l  Mixed  law  ana  faot*— It  ts  not 
negligence  per  se  for  a  passenger  to 
Jump  from  a  moving  train,  and  the 
prudence  of  such  action  is  a  mixed 
question  of  law  and  of  fact;  the 
facts  to  be  found  by  the  Jury  and 
their  legal  effect  declared  by  the 
court  Owens  v.  Wabash  R.  Co.,  84 
Mo.  A.  143.  See  generally  infra 
il   1520-1523. 

[g]  Person  assisting  passenger. — 
(1)  Where  a  person  who  nas  boarded 
a  train  to  assist  a  passenger  jumps 
off    after    the    train    has    started,    he 


may  be  guilty  of  contributory  negll- 

f;ence  precluding   a  recovery   for  his 
njury.       Louisville,    etc.,    R.    Co.    v. 


Wilson.  124  Ky.  846,  100  SW  290,  30 
KyL  1055,  8  LRANS  1020;  Carter  v. 
Seaboard  Air  Line  R.  Co.,  165  N.  C. 
244,  81  SE  321  (holding  that  a  person 
entering  a  train  to  assist  another  In 
helping  his  blind  wife  to  board  a 
train  and  to  procure  a  seat  for  her 
is  subject  to  the  rule  applicable  to 
passengers,  and,  when  he  sees  the 
train  In  motion,  he  must  ask  the  em- 
ployees to  stop  It  to  enable  him  to 
alight).  (2)  Where  a  person  boards 
a  train  to  assist  a  friend  thereon, 
intending  to  get  off  as  soon  as  his 
friend  Is  settled,  but  the  carrier  has 
no  notice  of  his  intention,  and  after 
the  train  starts  he  is  Injured  In 
alighting,  the  carrier  Is  not  liable, 
where  the  train  stopped  the  usual 
time,  and  plaintiff,  before  attempting 
to  alight,  did  not  request  the  em- 
ployees to  stop  the  train.  Texas, 
etc.,  R  Co.  v.  McQllvary,  (Tex.  Civ. 
A)  29  SW  67.  (3)  A  person  who  gets 
on  a  railroad  train  to  say  goodby  to 
a  passenger  Is  bound  to  take  notice 
of  the  time  the  train  will  start  Mis- 
souri, etc.,  R.  Co.  v.  Miller,  8  Tex. 
Civ.  A.  241,  27  SW  905.  (4)  A  person 
who  enters  a  train  to  assist  an  out- 

froing  passenger  is  not  within  the 
nhlbltlon  of  a  statute  making  it  un- 
lawful for  any  person  other  than  a 
passenger  or  an  employee  to  alight 
from  a  moving  train.  Street  v.  Chi- 
cago, etc..  R.  Co.,  124  Minn.  617,  145 
NW  746  (Gen.  St.  [1918]  9  9010). 
(5)  Where  it  Is  the  custom  of  a  rail- 
road to  station  a  brakeman  at  the 
foot  of  the  steps,  who  is  not  to  signal 
the  train  to  proceed  until  all  persons. 
Including  those  in  the  act  of  alight- 
ing, have  reached  the  ground  in 
safety,  a  person  who  accompanies  a 
passenger  on  to  the  train  and  knows 
of  the  custom  has  a  right  to  rely  on 
its  observance;  but  If  he  knows  of 
no  such  custom  he  takes  the  con- 
sequences of  his  act  In  alighting 
from  the  car.  Dunne  v.  New  York, 
etc.,  R,  Co.,  99  App.  Dlv.  671,  91  NYS 
145. 

[h]  Attempting  to  alight  on  left 
foot — Whether  a  passenger  was  neg- 
ligent In  attempting  to  alight  on  his 
left  foot  from  a  train  moving  to  his 
left  at  a  rate  of  one  or  two  miles 
an  hour  was  for  the  jury.  Kansas 
City,  etc.,  R.  Co.  v.  Matthews,  142 
Ala.  298,  39  S  207. 

[1]  Under  Iowa  statute.— Under 
L.  (1876)  c  148  |  2,  providing  that, 
if  any  person  not  employed  thereon 
or  not  an  officer  of  the  law  in  the 
discharge  of  his  duty,  without  the 
consent  of  the  person  having  the 
same  in  charge,  shall  get  on  or  off 
any  locomotive,  engine,  or  car  of 
any  railroad  company  while  said 
engine  or  car  Is  in  motion,  he  shall 
be  guilty  of  a  misdemeanor  and  be 
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of  the  car  or  train,80  the  fact  whether  it  is  night  or 
day,*1  the  distance  from  the  car  to  the  ground  or 
other  surface  on  which  he  proposes  to  alight,*2  the 
age  and  vigor  of  the  passenger,*3  and  his  condition 
as  to  being  encumbered  with  baggage,  etc.*1  , 
Street  cars.     In  the  absence  of  special  circum- 


stances it  is  not  negligence,  as  a  matter  of  law,  for 
a  passenger  to  alight  from  a  moving  street  car,  as 
where  it  has  not  come  to  a  full  stop  or  is  moving 
slowly,  but  the  question  is  one  of  fact  dependent 
on  the  circumstances  of  the  particular  case.*6  Bat 
an  attempt  to  alight  from  a  street  car  while  in 


Sunlshed  by  a  fine  not  exceeding  one 
undred  dollars,  or  be  imprisoned  not 
exceeding  thirty  days,  it  has  been 
held  that  a  person  who  has  sustained 
an  Injury  while  alighting  from  a 
moving  railroad  train  cannot  main- 
tain an  action  therefor,  without  proof 
that  he  was  an  employee  on  the 
train  or  a  public  officer  in  the  per- 
formance or  his  duty,  or  that  he  did 
the  act  with  the  consent  of  the  per- 
son in  charge  of  the  train  or  of 
some  officer  of  the  railroad  company. 
Raben  v.  Central  Iowa  R  Co.,  74 
Iowa  7S2,  84  NW  621. 

[j]  Elevator  case.— In  an  action 
for  Injuries  sustained  while  alight- 
ing from  a  passenger  elevator,  a 
declaration  alleging  that  plaintiff  at- 
tempted to  alight  while  the  elevator 
was  In  motion,  and  before  it  had 
reached  the  level  of  the  floor  to 
which  she  was  being  carried,  was 
demurrable,  as  showing  that  plaintiff 
was    guilty    of    contributory    negli- 

fence.  Bullock  v.  Butler  Exch.  Co., 
2  R.  I.  105,  48  A  273.  To  same 
effect  Hawley  v.  Wright,  32  Can. 
8.  C.  40   [dism  app  34   N.   S.   385]. 

80.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Harden.  IBS  Ala.  244,  47  S  327; 
Dilburn  v.  Louisville,  etc.,  R  Co., 
166  Ala.  288,  47  S  210;  Central  R.. 
etc.,  Co.  v.  Miles,  88  Ala.  256,  6  S 
698. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Atkins.  46  Ark.  423. 

Oa. — Coursey  v.  Southern  R.  Co., 
118  Oa.  297.  38  SE  866. 

Ind. — Lake  Brie,  etc.,  R.  Co.  v. 
Huffman,  177  Ind.  126.  97  NE  434. 
AnnCasl914C  1272;  Louisville,  etc., 
R.  Co.  v.  Crunk.  119  Ind.  642,  21  NE 
31,  12  AmSR  443:  Chicago,  etc.,  R. 
Co.  V.  Collins,  59  Ind.  A.  672,  108 
NE  S77,  1135;  Harris  v.  Pittsburgh, 
etc.  R  Co.,  32  Ind.  A.  600.  70  NE 
407. 

Ky. — Louisville  R  Co.  v.  Furnas. 
166  Ky.   470.   159   8W  994. 

Md. — Cumberland  Valley  R.  Co.  v. 
Maugans.  61   Md.   53,   48  AmR  88. 

Mass. — La  Polnte  v.  Boston,  etc, 
R  Co..  182  Mass.  227,   65  NE  44. 

Mich. — Lake  Shore,  etc.,  R  Co.  v. 
Bangs.  47  Mich.  470,  11  NW  276. 

Miss. — Illinois  Cent.  R  Co.  v.  Trail, 
25  8   863. 

Mo. — Anderson  v.  Chicago,  etc.,  R. 
Co..  131   Mo.  A.   680,   110   SW  660. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Vivian,  (Civ.  A.)  180  SW  962;  Gal- 
veston, etc.,  R  Co.  v.  Krenek,  (Civ. 
A.)   138  SW  1164. 

Wis. — Walters  v.  Chicago,  etc.,  R. 
Co.,  113  Wis.  367.  89  NW  140. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
Lampman,  18  Wyo.  106.  104  P  533, 
25   LRANS    217,   AnnCasl912C   788. 

Ont. — McDougall  v.  Grand  Trunk 
R  Co.,  8  DomLR  271,  4  OntWN  363, 
23  OntWR  364. 

[a]  Ordinarily  it  Is  not  negligence 
per  se  for  a  passenger  to  alight 
from  a  moving  train  when  It  Is 
going  at  such  a  low  rate  of  speed 
that  it  Is  safe  so  to  alight;  but 
If  it  is  moving  at  a  speed  that 
makes  it  probably  unsafe  to  alight, 
It  is  negligence  per  se  so  to  do. 
Hayden  v.  Chicago,  etc..  R.  Co.,  160 
Ky.  836.  170  SW  200,  LRA1916C  181; 
Chesapeake,  etc..  R.  Co.  v.  Dean,  160 
Ky.  757,  170  SW  167;  San  Antonio, 
etc..  R.  Co.  v.  Vivian.  (Tex.  Civ.  A.) 
180  SW  962;  McDougall  v.  Grand 
Trunk  R.  Co..  8  DomLR  271,  4 
OntWN  363.  23  OntWR  364. 

[b]  Speed  three  miles  per  hour. — 
Whether  alighting  from  a  train  mov- 
ing at  a  speed  not  greater  than  three 
miles  an  hour  is  contributory  neg- 
ligence is  a  question  for  the  jury. 
Gress    v.    Missouri    Pac.    R.    Co.,    109 


Mo.  A.  716,  84.  SW  122;  Dawson  v. 
St.  Louis  Transit  Co.,  102  Mo.  A  277. 
76  SW  689. 

[c]  Speed  six  miles  per  hour. — 
Where  a  passenger  jumps  from  a 
train  moving  at  the  rate  of  six  miles 
per  hour,  for  the  mere  purpose  of 
getting  off  at  a  station  where  the 
train  should  stop  but  does  not  do  so, 
this  does  not  constitute  negligence 
per  se.  Lake  Shore,  etc..  R  Co.  v. 
Bangs,   47   Mich.   470.  11   NW   276. 

[d]  Alighting  without  knowing 
that  the  train  is  moving  (1)  cannot. 
It  has  been  said,  be  held  to  be  neg- 
ligence. Walters  v.  Chicago,  etc.,  ft. 
Co.,  113  Wis.  367,  89  NW  140.  (2) 
On  the  other  hand,  alighting  from  a 
moving  train  without  noticing  that 
it  has  started  has  been  held  to  be 
negligence.  La  Pointe  v.  Boston,  etc.. 
R.  Co.,  182  Mass.  227.  66  NE  44. 

[e]  Under  agreement  to  slow  up. 
—A  passenger  riding  on  a  train 
under  a  special  agreement  with  the 
conductor  that  the  train  would  slow 
up  enough  for  him  to  alight  with 
safety  at  a  certain  place  cannot  hold 
the  railroad  responsible  for  injuries 
sustained  In  alighting  from  the  train 
at  the  place  agreed  on,  where  he 
acted  on  his  own  motion  and  judg- 
ment, without  the  knowledge  or  con- 
currence of  the  conductor,  at  a  time 
when  the  train  was  in  fact  going 
too  fast  to  permit  him  to  alight 
In  safety,  although  he  used  ordinary 
care  in  judging  and  determining  that 
It  was  safe  for  him  to  alight.  St. 
Louis  Southwestern  R  Co.  v.  High- 
note,  99  Tex.  23,  86  SW  923  [rev 
(Civ.  A.)   84   SW  3657. 

91.  Ala. — Kansas  City,  etc.,  R.  Co. 
v.  Matthews,  142  Ala,  298,  39  S 
207. 

Ark. — Little  Rock,  etc,  R  Co.  v. 
Atkins,  46  Ark.  423. 

111. — Baltimore,  etc..  R.  Co.  V.  Mul- 
len. 217  111.  203,  76  NE  474.  2  LRANS 
115,   3    AnnCas   1015    [aft   120   111.  A. 


Md 


d. — Cumberland  Valley  R.  Co.  v. 
Maugans.  61   Md.   53,   48  AmR  88. 

N.  T. — Bartle  v.  New  York  Cent., 
etc.,  R.  Co..  193  N.  T.  362,  86  NE 
1091  [rev  121  App.  Dlv.  72.  105  NTS 
522]. 

Tex. — Texas,  etc,  R.  Co.  v..  White- 
ley,  43  Tex.  Civ.  A.  346.  96  SW 
109. 

[a]  nighttime. — (1)  The  act  of 
a  passenger  in  alighting  in  the  night- 
time from  a  train  which  Is  still 
in  motion  is  not  negligence  per  se 
(Texas,  etc.,  R.  Co.  v.  Whltefey,  43 
Tex.  Civ.  A.  346,  96  SW  109).  (2) 
especially  where  he  does  so  at  the 
direction  of  the  train  officials,  or 
In  the  belief  that  it  has  come  to  a 
stop  (Baltimore,  etc..  R.  Co.  v.  Mul- 
len. 217  111.  203,  75  NE  474,  2  LRANS 
115,  3  Ann  Cas  1015  [afT  120  111.  A. 
88].  But  see  Infra  8  1503  text  and 
note  4.  ' 

99.  Little  Rock,  etc,  R.  Co.  v.  At- 
kins, 46  Ark.  423;  Cumberland  Val- 
ley R.  Co.  v.  Maugans,  61  Md.  63, 
48  AmR  88. 

93.  Ala. — Nashville,  etc..  R.  Co.  v. 
Casey,  1  Ala.  A.  344,  56  S  28. 

Ark. — Little  Rock,  etc.,  R  Co.  v. 
Tankersley.  64  Ark.  26.  14  SW  1099; 
Little  Rock,  etc,  R  Co.  v.  Atkins, 
46  Ark.  423. 

Del. — Behen  v.  Philadelphia,  etc, 
R.  Co.,  93  A  908. 

Md. — Cumberland  Valley  R  Co.  v. 
Maugans,   61    Md.    53,    48   AmR   88. 

Mo.— Moeller  v.  United  R.  Co..  242 
Mo.  721.  147  SW  1009:  Anderson  v. 
Chicago,  etc.,  R  Co.,  131  Mo.  A.  680. 
110  SW  650. 

N.  C. — Kearney  v.  Seaboard  Air 
Line  R.  Co..  168  N.  C.  621.  74  SE  593. 


Wis. — Hemmingway  v.  Chicago 
etc..  R  Co.,  72  Wis.  42.  37  NW  804, 
7   Am8R  823. 

See  also  Infra  f  1503  text  and  note 
7. 

[a]  Where  a  young  man  in  vigor- 
ous health,  strong,  active,  and  in  fall 
possession  of  all  his  physical  and 
mental  faculties,  having  in  his  rtebt 
hand  a  valise  containing  clothing 
which  weighed  from  fifteen  to 
twenty  pounds,  and  on  his  left  arm 
a  basket  containing  provisions  which 
weighed  from  eight  to  twelve  pounds 
attempted  in  broad  daylight  to  lean 
a  railroad  train  while  it  was  snoring 
slowly,  the  distance  from  the  lowest 
step  of  the  car  to  the  platform  being 
only  eighteen  Inches,  and  in  so  do- 
ing was  seriously  injured,  he  was  not 
guilty  of  such  negligence  as  would 
Justify  the  court  in  taking  the  case 
from  the  consideration  of  the  jury. 
Cumberland  Valley  R  Co.  v.  Mau- 
gans. 61  Md.  63,  48  AmR  88. 

[b]    Aged    and    Infirm    wonuuL— 

Where  an  old  and  infirm  woman  was 
unable  to  alight  from  a  train  during 
the  time  it  stopped,  she  was  guilty 
of  contributory  negligence  in  at- 
tempting, with  the  aid  of  her  son.  to 
alight  after  the  train  had  started. 
Nashville,  etc.,  R  Co.  v.  Casey,  1 
Ala.  A.  344,  66  8  28. 

94.  Birmingham  R,  etc.,  Co.  t 
Glrod.  164  Ala.  10.  61  S  242,  137  Am 
SR  17;  Dilburn  v.  Louisville,  etcCR. 
Co.,  156  Ala.  228,  47  S  210;  Posten  r. 
Denver  Cons.  Tramway  Co.,  11  Colo. 
A.  187,  53  P  391;  Hammond,  etc. 
Electric  R.  Co.  v.  Antonla,  41  Ind.  A 
335,  83  NE  766;  Cumberland  Valley 
R.  Co.  v.  Maugans,  61  Md.  61,  « 
AmR  88. 

96.  U.  S. — Camden,  etc.  R  Co.  ». 
Rice,  137  Fed.   326.  69  CCA  656. 

Ala. — Birmingham  R^  etc.  Co.  ». 
Girod,  164  Ala.  16,  61  S  242,  137  An 
SR  17;  Birmingham  R.  etc.  Co.  ?. 
Harden,  156  Ala.  244,  47  S  327;  Bir- 
mingham R.,  etc..  Co.  v.  DlckersoD, 
164  Ala,  523.  45  S  669;  Sweet  v.  Bir- 
mingham R.,  etc.,  Co.,  146  Ala.  1(7. 
39  8  767;  Birmingham  R..  etc.  Co.  ». 
Willis,  143  Ala.  220,  38  S  1016;  Bir- 
mingham R.,  etc,  Co.  v.  James,  111 
Ala.  120,  25  S  847;  Calderwood  t. 
North  Birmingham  St.  R.  Co.,  it 
Ala.  247.  7  S  360,  18  AmSR  105.  M 
Ala.  318,  11  S  66;  Rlcketts  v.  Bir- 
mingham St.  R  Co.,  85  Ala.  600,  S  8 
363. 

Cal. — Campbell  v.  Los  Angeles  R 
Co..  135  Cal.  137.  67  P  60. 

Conn. — Cosgrove  v.  Consolidated  B. 
Co.,  80  Conn.  717,  68  A  249. 

Del. — Betts  v.  Wilmington  City  R. 
Co.,  19  Del.  448,  53  A  368. 

Oa. — Masterson  v.  Macon  City,  etc 
R.  Co.,  88  Ga.  436,  14  SE  591;  Sarin- 
nah  Electric  Co.  v.  Johnson,  12  Gil 
A  164.  76  SE  1059;  Macon  R,  etc 
Co.  v.  Castopulon,  11  Ga.  A  242.  75 
SE  15;  Southern  R.  Co.  v.  Parham. 
10  Ga.  A.  631.  73  SE  763. 

111.— Chicago  Union  Tract.  Co.  t. 
Olsen,  211  111.  265,  71  NE  985;  Drow 
v.  Sterling,  etc.  R.  Co.,  164  HI  A 
70;  Crotxer  v.  Freeport  R..  etc  Co, 
160  111.  A.  470;  Chicago,  etc.  R.  Co. 
v.  Lloyd.  129  111.  A.  166;  Chicago  City 
R.  Co.  v.  Lundberg.  124  111.  A.  144: 
Canfleld  v.  North  Chicago  St.  R  Co.. 
98  111.  A.  1;  Chicago  City  R  Co.  t 
Gregg.  69  111.  A.  77. 

Ind. — Lake  Erie,  etc.,  R  Co.  T. 
Huffman,  177  Ind.  126,  97  NE  ««. 
AnnCasl914C  1272;  Indianapolis  8t 
R.  Co.  v.  Hockett.  169  Ind  (77.  H 
NE  39. 

Towa. — Lang  v.  Marsballtovu 
Light,  etc..  Co.,  166  Iowa  S4I,  147 
NW  917;  Root  v.  Des  Moines  City 
R  Co..  113  Iowa  676.  83  NW  904. 

Kan.— Ewing    v.    Wichita   R.  etc.. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number 
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notion,  without  any  effort  to  cause  a  stoppage  or 
slowing  up  of  the  car,  or  under  circumstances  which 
nake  the  attempt  obviously  dangerous,  constitutes 
jontributory  negligence  per  se.M 

[¥  1502]  (2)  Failure  to  Stop  at  Proper  Place,  or 
for  Sufficient  Time.  In  general  with  reference  to 
iither  steam  or  street  cars  it  may  be  said  that  the 
fact  that  the  train  or  car  is  not  stopped  at  the 

2o.,  91  Kan.  888.  137  P  940;  Altweln 
i.  Metropolitan  St.  R.  Co.,  86  Kan. 
!20.  120  P  650;  Finger  v.  Wichita  R.. 
)tc,  Co.,  85  Kan.  172,  176,  116  P  366 


proper  alighting  place,  or  moves  on  without  stop- 
ping long  enough  to  enable  the  passenger  to  alight, 
will  be  no  excuse  for  his  incurring  danger,  in  at- 
tempting to  get  off,  although  it  is  to  avoid  being 
carried  beyond  his  destination,  but  whether  he  is 
negligent  in  doing  so  will  depend  on  the  attendant 
circumstances,  and  is  a  question  for  the  jury.*T  If 
1  the  speed  has  been  checked  so  as  to  indicate  an 


clt  Cycj 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Robinson.  149  Ky.  258.  147  SW  886: 
■Sandlln  v.  Lexington  R.  Co.,  110  SW 
174,  33  KyL  518;  Lexington  R.  Co.  v. 
Herring,  96  SW  658,  29  KyL.  794 
reh  den  97  SW  1127,  30  KyL  2891; 
«"ord  v.  Paducah  St.  R.  Co.,  96  SW 
141,    29    KyL.    752. 

La. — Jones  v.  Canal,  etc.,  R.  Co., 
109  La.  213,  33  S  200. 

Md. — United  R.,  etc.,  Co.  v.  Roslk, 
.07  Md.  138,  68  A  511;  United  R.,  etc., 
:o.  V.  Weir.  102  Md.  286,  62  A  688; 
Jnlted  R.,  etc.,  Co.  v.  Woodbridge,  97 
«d.   629,   55  A  444. 

Mass. — Mabry  v.  Boston  El.  R.  Co., 
!14  Mass.   463,  102  NE  209. 

Mich. — Burke  v.  Bay  City  Tract., 
stc,  Co.,  147  Mich.  172,  110  NW  524; 
3ritton  v.  Grand  Rapids  St.  R.  Co., 
10   Mich.   159,  61  NW  276. 

Mo.— Moeller  v.  United  R.  Co.,  242 
Ho.  721,  147  SW  1009;  Moore  v.  Met- 
ropolitan St.  R.  Co.,  (A.)  180  SW  408; 
laskell  v.  Metropolitan  St.  R.  Co., 
61  Mo.  A.  64,  142  SW  1091:  Green 
r.  Metropolitan  St.  R.  Co.,  122  Mo. 
V.  647,  99  SW  28;  Hurley  v.  Metro- 
•olltan  St.  R.  Co.,  120  Mo.  A.  262,  96 
5W714. 

Nebr. — Omaha  St.  R.  Co.  v.  Craig, 
19   Nebr.   601.  58   NW  209. 

N.  J. — New  Jersey  Tract.  Co.  v. 
Gardner.  60  N.  J.  L.  671.  38  A  669 
;slowly  moving  horse  car). 

N.  Y  —  Harris  v.  Union  R.  Co.,  69 
Vpp.  Div.  385,  74  NYS  1012;  Conley 
r.  Forty-second  St.,  etc.,  R.  Co.,  56 
M.  Y.  Super.  607,  2  NYS  229;  Kuhl- 
nan  v.  Metropolitan  St.  R.  Co.,  30 
Misc.  417,  62  NYS  466-  Taylor  v. 
Dry  Dock,  etc..  R.  Co..  9  NYSt  498. 

N.  C. — Thorp  V.  Durham  Tract. 
?o..   169  N.  C.  33.  74  SE  644. 

Oh. — Holmes  v.  Ashtabula  Rapid 
Transit  Co.,   10  Oh.  Cir.   Dec.   638. 

Okl. — Oklahoma  R.  Co.  v.  Boles, 
10  Okl.   764,   120  P  1104. 

Or. — Johnson  v.  Portland  R.,  etc., 
:o..  79  Or.  403.  155  P  375;  McOil- 
:hrlst  v.  Portland,  etc.,  R.  Co.,  79 
Jr.   91,  154   P  419. 

Pa. — Sweeney  v.  Union  Tract.  Co., 
199  Pa.  293,  49  A  66;  Crissey  v.  Hes- 
onville,  etc.,  Pass.  R.  Co.,  75  Pa. 
S3.  But  see  Boulfrois  v.  United 
Tract.  Co.,  210  Pa.  263.  59  A  1007. 
105  AmSR  809,  2  AnnCas  938  and 
lote  (holding  that  It  is  negligence 
>e&  se  to  attempt  to  get  on  and  oft 
i  moving  car,  whether  propelled  by 
iteam  or  electricity). 

S.  C. — Dobson  v.  Seaboard  Air 
jlne  R.  Co..  90   S.  C.   414.   73   SE  875. 

Tex. — Darden  v.  Southern  Tract. 
:o.,  (Civ.  A.)  172  SW  200;  San  An- 
onio  Tract.  Co.  v.  Badgett.  (Civ.  A.) 
58  SW  803;  El  Paso  Electric  R. 
:o.  v.  Harry,  37  Tex.  Civ.  A.  90,  83 
JW   735. 

Utah.— Paul  v.  Salt  Lake  City  R. 
;o.,  30  Utah  41.  83  P  563. 

Va. — Newport  News,  etc.,  R.,  etc., 
?o.  v.  McCormlck,  106  Va.  517,  66 
5E    281. 

Wash. — Smith  v.  Union  Trunk 
Une,  18  Wash.  351,  51  P  400,  45 
L.RA  169;  Brown  v.  Seattle  City  R. 
3o..   16  Wash.   465.   47   P  890. 

[a]  Assumption  of  risk. — While 
t  is  not  negligence  as  a  matter  of 
aw  to  step  olT  a  moving  Btreet  car.  a 
jerson  stepping  off  assumes  the  risk 
>f  Injury,  In  the  absence  of  negli- 
gence or  fault  on  the  part  of  the 
:arrler.  Jones  v.  Canal,  etc..  R.  Coy 
109  La.  213.  33  S  200.  See  generally 
mpra    I    1481. 

[b]  In  Delaware  It  Is  held  that 
i   street   car  passenger   is   bound   to 


see  that  the  car  has  stopped,  and 
that  he  can  safely  get  off,  before 
attempting  so  to  do.  File  v.  Wil- 
mington City  R.  Co.,  23  Del.  463,  80 
A  623;  Retss  v.  Wilmington  City  R. 
Co.,  67  A  153;  Waller  v.  Wilmington 
City  R.  Co..  21  Del.  374,  61  A  874; 
Betts  v.  Wilmington  City  R.  Co., 
19    Del.    448.    63   A    358. 

M.  Ala. — Birmingham  R.,  etc.. 
Co.  v.  Glover,  142  Ala.  492,  38  S 
836. 

Cal. — Joyce  ,v.  Los  Angeles  R.  Co., 
147  Cal.  274.  82  P  204. 

Colo. — Denver.  Tramway  Co.  v. 
Owens,  20  Colo.  107,  36  P  848. 

Del. — Betts  v.  Wilmington  City  R. 
Co.,  19  Del.  448,  63  A  358. 

D.  C. — Metropolitan  R.  Co.  v. 
Jones,    1   App.    200. 

111. — Drane  v.  Sterling,  etc.,  R.  Co., 
154  111.  A.  70;  Chicago  City  R.  Co.  v. 
Lundberg,    124    111.   A.   144. 

Iowa. — Lang  v.  Marshalltown 
Light,  etc..  Co.,  166  Iowa  648,  147 
NW  917. 

Ky. — Paducah  Tract.  Co.  v.  Tolar, 
162  Ky.  60.  171  SW  1009  (woman 
passenger);  South  Covington,  etc., 
R.  Co.  v.  Core,  96  SW  562,  29  KyL 
836         " 

Md. — State  v.  Lake  Roland  El.  R. 
Co..   84   Md.   163,   34  A  1180. 

Mass. — White  v.  West  End  St.  R. 
Co.,  165  Mass.  622,  43  NE  298. 

Mich. — Werbowlsky  v.  Ft.  Wayne, 
etc..  R.  Co..  86  Mich.  236,  48  NW 
1097,  24  AmSR  120. 

Mo. — Weber  v.  Kansas  City  Cable 
R.  Co.,  100  Mo.  194.  12  SW  804,  13 
SW  587.  18. AmSR  641.  7  LRA  819; 
Haskell  v.  Metropolitan  St.  K.  Co.. 
161  Mo.  A.  64,  142  SW  1091;  Scrog- 
gins  v.  Metropolitan  St.  1;.  Co.,  138 
Mo.  A.  215,  120  SW  731:  <;hi<>  v. 
Metropolitan  St.  R.  Co.,  125  Mo.  A. 
710,    103    SW    142. 

N.  Y. — Dickson  v.  Broadway,  etc., 
R.  Co.,   41   HowPr  151. 

Oh. — Cincinnati  Tract.  Co.  v.  Lueb- 
kert,   34   Oh.  Cir.  Ct  230. 

Or. — Armstrong  v.  Portland  R. 
Co..  62  Or.  437,  97  P  715. 

Pa. — Hower  v.  United  Tract.  Co., 
231  Pa.  626,  80  A  1129;  Neff  v.  Har- 
risburg  Tract.  Co..  192  Pa.  601,  43  A 
1020,  73  AmSR  826;  Foran  v.  Union 
Tract.  Co.,  22  Pa.  Super.  10;  Purtell 
v.  Ridge  Ave.  Pass.  R.  Co.,  3  Pa. 
Co.   273. 

Porto  Rico. — Gonzalez  v.  San  Juan 
Light,  etc.,  Co..  6  Porto  Rico  Fed. 
602;  Sama  v.  San  Juan  Light,  etc., 
Co.,  4  Porto  Rico  Fed.  13. 

Va. — Richmond  Tract.  Co.  v.  Wil- 
liams, 102  Va.  253,  46  SE  292. 

Wis. — Fosnes  v.  Duluth  St.  R.  Co., 
140  Wis.  455.  122  NW  1054,  30  LRA 
NS  270  and  note. 

[a]  Illustrations.— ( 1 )  An  adult 
man  of  ordinary  intelligence,  labor- 
ing under  no  fright  or  excitement, 
and  confronted  with  no  exigency,  who 
alights  from  a  street  car  which  to 
his  knowledge  is  moving  at  the  rate 
of  six  miles  an  hour,  is  negligent. 
Fosnes  v.  Duluth  St.  R.  Co.,  140  Wis. 
455,  122  NW  1064,  30  LRANS  270. 
(2)  A  street  car  passenger  who  steps 
off  a  car  while  It  is  going  at  a  high 
rate  of  speed,  with  his  face  toward 
the  rear  of  the  car.  Is  guilty  of  con- 
tributory negligence.  Birmingham 
R.,  etc.,  Co.  v.  Glover,  142  Ala.  492, 
38  S  836.  (3)  Where  a  passenger 
steps  from  a  cable  car  while  It  is 
going  at  a  rate  of  speed  of  eleven 
miles  per  hour,  such  act  Is  gross  con- 
tributory negligence;  a  passenger 
seeking  to  alight  should  wait  until 
the  car  comes  to  a  full  stop,  or  until 
It  is  moving  so  slowly  tWat,  under  all 
the  circumstances,  it  Is  safe  to  step 
off.     Denver  Tramway  Co.  v.  Owens, 


20  Colo.  107,  36  P  848. 

97.  U.  S. — Puget  Sound  Electric 
R.  Co.  v.  Felt.  181  Fed.  938,  104  CCA 
402;  Secor  v.  Toledo,  etc.,  R.  Co.,  10 
Fed.    15. 

Ala. — Louisville,  etc.,  R.  Co.  v.  Lee, 
97  Ala.  326.   12  S  48. 

Ark. — Kansas  City.  etc..  R.  Co.  v: 
Worthlngton,  101  Ark.  128.  141  SW 
1173;  Kansas  City,  etc.,  R.  Co.  v. 
Mayes.  58  Ark.   397.   24   SW  1076. 

Ga. — Jones  v.  Georgia,  etc.,  R.  Co., 
103  Ga.  670,  29  SE  927;  Atlanta,  etc., 
R.  Co.  v.  Dlckerson.  89  Ga.  455,  16 
SE  634;  Barnett  v.  East  Tennessee, 
etc..  R.  Co.,  87  Ga.  766.  13  SE  904  i 
Watson  v.  Georgia  Pac.  R.  Co.,  81 
Ga.  476,  7  SE  854. 

111. — Dougherty  v.  Chicago,  etc.,  R. 
Co..  86  111.  4S7;  Illinois  Cent.  R.  Co. 
v.  Lutz,  84  111.  698;  Illinois  Cent.  R. 
Co.  v.  Chambers,  71  IU.  519;  Illinois 
Cent.  R.  Co.  v.  Able.  59  111.  131;  Illi- 
nois Cent.  R.  Co.  v.  Slatton,  64  111. 
133.  5  AmR  109;  Louisville,  etc.,  R. 
Co.  v.  Johnson.   44  111.  A.  66. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Win- 
gate,  143  Ind.  125.  37  NE  274.  42 
NE  477;  Relbel  v.  Cincinnati,  etc.,  R. 
Co..  114  Ind.  476.  17  NE  107;  Jeffer- 
sonville  R.  Co.  v.  Swift,  26  Ind.  469; 
Jeltersonville  R.  Co.  v.  Hendricks,  26 
Ind.  228;  Indianapolis  St.  R.  Co.  v. 
Lawn.  30  Ind.  A.  515,  66  NE  608; 
Pennsylvania  Co.  v.  Hlxon,  10  Ind: 
A  520,  38  NE  56. 


Ky. — Louisville,     etc.,     R.     Co. 
uerrickson,    170    Ky.    334,    185    _ 
1114;  Dalley  v.  South  Covington,  etc., 


W 


R.  Co.,  158  Ky.  64.  154  SW  861;  Louis- 
ville, etc.,  R.  Co.  v.  Wllkerson,  8  Ky. 
Op.  671.  ^ 

La. — Walker  v.  Vlcksburg,  etc.  R. 
Co..  41  La.  Ann.  795.  6  S  916.  17 
AmSR  417,  7  LRA  111  and  note;  Da- 
mon t  v.  New  Orleans,  etc.,  R.Co.,  »' 
La.  Ann.  441,  61   AmD  214. 

Mass. — La  Polnte  v.  Boston,  etc.. 
R.  Co.,  182  Mass.  227,  65  NE  44;  La 
Polnte  v.  Boston,  etc.,  R.  Co..  179 
Mass.  535,  61  NE  142. 

Mich. — McDonald  v.  City  Electric 
R.  Co.,  137  Mich.  392.  100  NW  592; 
Jacob  v.  Flint,  etc..  R.  Co..  105  Mich. 
460,  63  NW  602;  Porter  v.  Chicago, 
etc.,  R.  Co.,  80  Mich.  156.  44  NW 
1054.  20  AmSR  611;  Lake  Shore,  etc., 
R.  Co.  v.  Bangs,  47  Mich.  470,  11  NW 
276. 

Minn. — Butler  v.  St.  Paul,  etc.,  R. 
Co.,  59  Minn.  135,  60  NW  1090. 

Mo, — Tabler  v.  Hannibal,  etc.,  R. 
Co..  93  Mo.  79,  5  SW  810;  Leslie  v, 
'Wabash,  etc.,  R.  Co.,  88  Mo.  60;  Clot- 
worthy  v.  Hannibal,  etc.,  R.  Co.,  80. 
Mo.  220;  Straus  v.  Kansas  City,  etc., 
R.  Co.,  75  Mo.  186;  Price  v.  St.  Louis, 
etc..  R.  Co.,  72  Mo.  414;  Kelly  v.  Harei 
nlbal,  etc.,  R.  Co.,  70  Mo.  604;  Nelson 
v.  Atlantic,  etc..  R.  Co.,  68  Mo.  693: 
Doss  v.  Missouri,  etc.,  R.  Co.,  59  Mo- 
27,  2r  AmR  371;  Parker  v.  United  Jt' 
Co.,  164  Mo.  A.  126.  133  SW  137; 
Johnson  v.  St.  Joseph  R,,  etc.,  Co.. 
143  Mo.  A.  376,  128  SW  243;  Hecker 
v.  Chicago,  etc.,  R.  Co.,  110  Mo  A. 
162,  84  SW  126;  Richmond  v.  Quincy, 
etc..  R.  Co.,  49  Mo.  A.  104;  Jackson 
v;  St.  Louis,  etc.,  R.  Co.,  29  Mo.  A. 
495;  Taylor  v.  Missouri  Pac.  R.  Co., 
26  Mo.  A.  336. 

Nebr. — Kruger  v.  Omaha,  etc.,  R. 
Co.,  80  Nebr.  490,  114  NW  671,  127 
AmSR  786,  17  LRANS  101;  Chicago, 
etc..  R.  Co.  v.  Winfrey,  67  Nebr.  13, 
93  NW  626;  Chicago,  etc..  R.  Co.  v. 
Martelle,  65  Nebr.  540,  91  NW  364; 
Chicago,  etc.,  R.  Co.  v.  Landauer,  36 
Nebr.  642.  54  NW  976. 

N.  Y. — Burrows  v.  Erie  R.  Co.,  63 
N.  Y.  656;  Morrison  v.  Erie  R.  Co., 
66  N.  Y.  302;  Scully  v.  New  York, 
etc.,  R.  Co.,  80  Hun  197,  30  NYS  «1 
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CARRIERS 


[§§  1502-1503 


intention  that  he  shall  alight,  or  so  as  to  render  it 
not  hazardous  so  to  do,  the  act  of  alighting  before 
the  train  or  car  has  come  to  a  full  stop  will  not 
necessarily  be  negligent,  unless  the  danger  attend- 
ing the  attempt  is  obvious  to  a  person  of  ordinary 
prudence  and  intelligence.*8  Thus,  if  a  street  car 
has  failed  to  stop  or  slow  up  on  the  signal  of  the 
passenger  indicating  his  desire  to  alight,  he  is  not 
justified  in  attempting  to  get  off  while  it  is  in  rapid 
motion;**  but  if  the  speed  of  the  car  is  reduced  in 


apparent  response  to  the  passenger's  signal,  it  U 
not  necessarily  negligent  to  attempt  to  alight  before 
it  has  come  to  a  full  stop.1 

[§  1503]  (3)  Act  Obviously  Dangerous.2  Even 
where  the  mere  act  of  a  passenger's  jumping  from 
a  train  in  motion  is  not  considered  negligence  per  se, 
if  the  act  is  obviously  dangerous  and  without  rea- 
sonable necessity,  real  or  apparent,  it  constitutes 
contributory  negligence  as  a  matter  of  law,  and 
will  defeat  a  recovery  for  injury  caused  thereby.1 


[afT  1S1  N.  T.  672  mem,  46  NE  1161 
mem]. 

N.  C. — Owens  v.  Atlantic  Coast 
Line  R.  Co..  147  N.  C.  357.  61  SE 
198;  Burgin  v.  Richmond,  etc.,  R.  Co., 
116  N.  C.  673.  20  SE  473. 

Pa. — Rothsteln  v.  Pennsylvania  R. 
Go,  171  Pa.  620,  33  A  379;  Victor  v. 
Pennsylvania  R.  Co.,  164  Pa.  196,  30 
A  381;  Pennsylvania  R.  Co.  v.  Aspell, 
23  Pa.  147.  62  AmD  323;  Foran  v. 
Union  Tract.  Co.,  22  Pa.  Super.  10. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Collier,  104  Tenn.  189,  54  SW  980. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Mathes,  (Civ.  A.)  73  SW  411;  Texas. 
etc.  R.  Co.  v.  Funderburk,  30  Tex. 
Civ.  A.  22.  68  SW  1006;  Fordyce  v. 
Allen,  (Civ.  A.)  26  SW  437. 

Va. — Newport  News,  etc.,  R.,  etc.. 
Co.  v.  McCormlck.  106  Va.  617.  66 
SB  281 

W.  Va. — Farley  v.  Norfolk,  etc.,  R. 
Co..  67  W.  Va,  850,  67  SE  1116.  27 
LRANS  1111. 

Wis. — Brown  v.  Chicago,  etc,  R. 
Co..  80  Wis.  162,  49  NW  807:  Jewell 
v.  Chicago,  etc.,  R.  Co.,  64  Wis.  610. 
12  NW  83,  41  AmR  63. 

N.  S. — Kennedy  v.  Isbester,  40  N. 
8.  116. 

Ont. — Keith  v.  Ottawa,  etc.,  R.  Co, 
6  Ont.  L.  116.  1  OntWR  104.  3  Ont. 
L.  265, 


[al  Inconvenience  of  being  car- 
ried by  stopping  place.— A  street  rail- 
road is  liable  for  the  consequences 
of  a  passenger's  choice,  not  exercised 
negligently,  when  Its  wrongful  act 
compels  hlirt  to  choose  between  leav- 
ing a  car  moving  slowly  or  submit- 
ting to  the  Inconvenience  of  being 
carried  by  his  stopping  place.  Dalley 
v.  South  Covington,  etc..  R.  Co..  168 
Ky.  64.  164  SW  361. 

[b]  Custom. — Where  a  passenger 
attempts  to  alight  from  a  train  at  a 
crossing  without  notifying  those  In 
charge  of  the  train,  the  facts  that 
St  was  a  known  custom  for  passen- 
gers to  alight  at  the  crossing,  and 
that  the  train  started  forward  with 
a  jerk  which  threw  the  passenger 
from  the  step,  did  not  relieve  htm 
from  the  effect  of  his  own  contribu- 
tory negligence.  Mercher  v.  Texas 
Midland  R.  Co..  (Tex.  Civ.  A.)  86  SW 
468. 

[c]  Statute  requiring  stop^-A 
passenger  who  is  injured  while  at- 
tempting, without  the  knowledge  of 
those  In  charge  of  the  train,  to  alight' 
therefrom  at  a  crossing  cannot  com- 
plain that  failure  to  bring  the  train 
to  a  full  stop  as  required  by  statute 
Is  negligence.  Mercher  v.  Texas  Mid- 
land R.  Co.,  (Tex.  Civ.  A.)  85  SW 
468. 

[d]  might  train  not  making  full 
stop. — Where  a  passenger  on  a 
freight  train  wished  to  get  off  at  a 
station  where  the  train  did  not  usu- 
ally come  to  a  full  stop,  but  merely 
slowed  up  to  allow  passengers  to 
alight,  no  other  circumstances  ap- 
pearing in  the  case  except  that,  find- 
ing that  the  train  had  passed  his 
station  and  was  Increasing  Its  speed. 
he  preferred  taking  the  risk  and 
jumping  from  It  to  being  carried  any 
further  past  his  home,  and  that  he 
was  thereby  killed,  he  was  guilty  of 
contributory  negligence  which  would 
preclude  a  recovery  for  his  death, 
even  though  the  railroad  company 
was  negligent  In  the  management  of 
the  train.  Brown  v.  Chicago,  etc.,  R. 
Co.,  80  Wis.   162,  49   NW   807. 


[e]  CHrl  frightened  because  car- 
ried beyond  destination^— Where  a 
girl  under  fourteen  years  becomes 
frightened  because  carried  by  a 
street  car  beyond  her  known  desti- 
nation and  alights  from  a  moving 
car,  it  is  error  to  charge  that  she 
may  recover  for  the  Injuries  received, 
although  negligent  in  acting  as  she 
did.  Kruger  v.  Omaha,  etc.,  St-  R. 
Co..  80  Nebr.  490,  114  NW  671.  127 
AmSR  786.  17  LRANS  101. 

98.  U.  S. — McSloop  v.  Richmond, 
etc.,  R.  Co..  69  Fed.  431. 

Ala. — Central  R.,  etc.,  Co.  v.  Miles, 
88  Ala.  256.  6  S  696. 

Conn. — Elwood  v.  Connecticut  R., 
etc..  Co..  77  Conn.  146,  68  A  761,  1 
AnnCas  779. 

Ga. — Turley  v.  Atlanta,  etc.,  R.  Co., 
127  Ga.  694.  56  SE  748,  8  LRANS 
695;  Covington  v.  Western,  etc..  R. 
Co.,  81  Ga.  273,  6  SE  693. 

111. — Illinois  Cent.  R.  Co.  v.  Able, 
59111.  131. 

La. — Lehman  v.  Louisiana  Western 
R.  Co.,  37  La.  Ann.  705. 

Mich. — Burke  v.  Bay  City  Tract., 
etc.,  Co.,  147  Mich.  172,  110  NW  524; 
Cousins  v.  Lake  Shore,  etc.,  R.  Co., 
96  Mich.  386.  56  NW  14. 

Mo. — Loyd  v.  Hannibal,  etc..  R.  Co., 
53  Mo.   609. 

Pa. — Leggett  v.  Western  New 
York,  etc.,  R.  Co.,  143  Pa.  39,  21  A 
996;  Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.   113,  18  A  759,  15.  AmSR  701. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Dykes,  (Civ.  A.)  45  SW  758. 

Wis. — Alford  v.  Chicago,  etc.,  R. 
Co..  86  Wis.  236.  66  NW  743;  Hem- 
mlngway  v.  Chicago,  etc.,  R.  Co.,  72 
Wis.  42,  37  NW  804,  7  AmSR  823; 
Delamatyr  v.  Milwaukee,  etc.,  R.  Co., 
24  Wis.  578. 

[a]  Illustration. — One  who  alight- 
ed from  an  electric  car,  after  the 
announcement  of  the  conductor  that 
the  terminus  of  the  road  had  been 
reached,  under  the  belief  that  the 
car  had  stopped,  and  while  its  mo- 
tion was  practically  Imperceptible, 
was  not  guilty  of  contributory  negli- 
gence In  fact  or  in  law.  Elwood  v. 
Connecticut  R..  etc.,  Co.,  77  Conn.  145, 
58  A  751,  1  AnnCas  779  and  note. 

0».  D.  C. — Harmon  v.  Washington, 
etc..  R.  Co..  17  D.  C.  57. 

Ga. — Outen  v.  North,  etc.,  R.  Co., 
94  Ga.  662.  21  SE  710. 

Ind. — Dresslar  v.  Citizens'  St.  R. 
Co..  19  Ind.  A  383,  47  NE  651. 

Mass. — Cram  v.  Metropolitan  R. 
Co.,  112  Mass.  38. 

Pa. — Hagan  v.  Philadelphia,  etc.. 
Ferry  R.  Co..  16  Phlla.  278. 

Va. — Newport  News,  etc.,  R,  etc., 
Co.  v.  McCormlck,  106  Va.  517,  66  SE 
281. 

1.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  James.  121  Ala.  120,  25  S  847. 

Ga. — Walters  v.  Collins  Park,  etc., 
R  Co..  95  Ga.  519.  20  SB  497. 

Ky. — Ford  v.  Paducah  City  R.  Co., 
96  SW  441.  29  KyL,  752. 

Mich. — Burke  v.  Bay  City  Tract., 
etc..  Co..  147  Mich.  172.  176.  110  NW 
624  [cit  Cyc]. 

Mo. — Dawson  v.  St  Louis  Transit 
Co..  102  Mo.  A.  277.  76  SW  689. 

N.  Y. — Dwyer  v.  Auburn,  etc..  R. 
Co..  131  App.  Div.  477,  115  NYS  364; 
Harris  v.  Union  R.  Co.,  69  App.  Div. 
385,  74  NYS  1012;  Solomon  v.  Central 
Park,  etc.,  R.  Co.,  31  N.  Y.  Super. 
298:  Mettlestadt  v.  Ninth  Ave.  R.  Co., 
27  N.  Y.  Super.  377,  32  HowPr  428. 

Pa. — Crlssey    v.    Hestonvllle,    etc. 


Pass.  R.  Co.,  76  Pa.  83. 

Tex. — Dallas  Rapid  Transit  Co.  t 
Payne,  98  Tex.  211,  82  SW  641  frw 
(Civ.  A.)  78  SW.1086]. 

[a]  Application  of  rule. — When 
a  passenger  on  a  street  car  signals 
the  motorman  to  stop  at  a  certain 
crossing,  and  the  car  slowed  down, 
as  the  passenger  supposed,  In  re- 
sponse to  the  signal,  and,  while  It 
was  moving  at  the  rate  of  about 
three  miles  an  hour,  he  undertook  to 
alight,  and  the  car  suddenly  started 
forward,  whereby  he  sustained  In- 
juries, the  passenger  was  not  guilt? 
of  negligence  as  a  matter  of  law 
Dawson  v.  St.  Louis  Transit  Co.,  id! 
Mo.  A  277.  76  SW  689. 

a.  Alighting  by  advice  or  direc- 
tion of  employee  see  infra  I  1501. 

3.  Ala. — Tannehlll  v.  Birmingham 
R..  etc.,  Co.,  177  Ala.  297,  68  S  191 
Birmingham  R.,  etc.,  Co.  t.  Glover. 
142  Ala.  492.  28  S  836;  East  Tennes- 
see, etc.,  R.  Co.  v.  Holmes,  »7  Ala. 
332,  12  S  286;  Central  R..  etc..  Co  t. 
Miles,  88  Ala.  266.  6  S  696;  Rlcketu 
v.  Birmingham  St.  R.  Co.,  85  Ala. 
600,  5  S  363;  Georgia  Cent.  R.  etc. 
Co.  v.  Letcher.  69  Ala.  106,  44  AmR 
505. 

Ark. — Chicago,  etc.,  R.  Co.  t. 
Claunts,  99  Ark.  248,  138  SW  332. 

Ga. — Walker  v.  Georgia  R,  etc.. 
Co.,  122  Ga.  868,  60  SE  121;  Western. 
etc.,  R.  Co.  v.  Goodwin,  105  Ga.  237, 
31  SE  167;  Evans  v.  Southern  R.  Co, 
12  Ga,  A.  319,  77  SE  197. 

Ind. — Toledo,  etc,  R.  Co.  v.  Win- 
gate,  143  Ind.  125,  37  NE  274,  42  .VE 
477;  Woolery  v.  Louisville,  etc,  R 
Co..  107  Ind.  381.  8  NB  226.  57  AmR 
114-  Pittsburg,  etc.,  R.  Co.  v.  Miller, 
38  Ind.  A  128\  70  NE  1006. 

Ky. — Harden  v.  Chicago,  etc,  R 
Co.,  160  Ky.  836,  170  SW  200.  LEA 
1915C  181. 

La. — Morris  v.  Illinois  Cent.  R  Co, 
127  La.  446.  63  8  698.  31  LRANS 
629J 

Me. — Shannon  v.  Boston,  etc,  R. 
Co.,  78  Me.  52,  2  A  678. 

Mass. — Brown  v.  New  York,  etc,  R 
Co..  181  Mass.  3C5.  63  NB  941  (un- 
less the  facts  take  it  out  of  tie 
general  rule). 

Minn. — Olson  v.  Chicago,  etc,  R 
Co.,  94  Minn.  241,  102  NW  44$. 

Mo. — Tabler  v.  Hannibal,  etc..  B. 
Co.,  93  Mo.  7»,  5  SW  810;  Leslie,  t. 
Wabash,  etc,  R  Co,  88  Mo.  50;  Clot- 
worthy  v.  Hannibal,  etc  R.  Co,  It 
Mo.  220:  Nelson  v.  Atlantic,  etc..  R 
Co.,  68  Mo.  593:  Wyatt  v.  Citizens'  R 
Co,  62  Mo.  408;  Doss  v.  Missouri, 
etc,  R.  Co,  69  Mo.  27,  21  AmR  371: 
Green  v.  Metropolitan  St.  R.  Co,  Hi 
Mo.  A.  647.  99  SW  28. 

N.  Y. — Morrison  v.  Erie  R  Co,  SI 
N.  Y.  302;  Lynch  v.  Interurban  St  R 
Co,  88  NYS  935. 

Fa. — Brown  v.  Barnes,  151  Pa. 
562,    25  A  144. 

S.  C. — Norton  v.  Columbia  St  R, 
etc,  .Co.,  83  S.  C.  26,  64  SE  962. 

Tex. — Houston,  etc,  R.  Co.  v.  Les- 
lie, 67  Tex.  83;  Ft.  Worth,  etc  R 
Co.  v.  Taylor.  (Civ.  A.)  163  SW  155: 
Oxsher  v.  Houston,  etc.  R  Co..  M 
Tex.  Civ.  A.  420.  67  SW  560. 

Wis. — Walters  v.  Chicago,  etc  R 
Co,  113  Wis.  367.  89  NW  140. 

[a]  A  passenger,  wno  has  every 
reasonable  opportunity  to  eecortiri 
whether  a  train  from  which  ne  !.« 
about  to  alight  has  stopped,  and  falls 
to  assure  himself  that  the  train  has 
stopped  sufficiently  to  permit  him  to 
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Accordingly,  where  a  passenger  voluntarily  jumps 
from  a  moving  train  in  the  dark,4  or  where  at  the 
time  of  taking  the  leap  he  is  encumbered  with 
luggage,5  or  where  the  train  or  car  is  moving  at  a 
dangerous  rate  of  speed,6  or  even  where  the  train 
is  moving  slowly,  if  he  is  in  a  weak  physical  con- 
dition or  of  an  advanced  age,7  the  court  may  be 
justified  in  pronouncing  the  act  to  be  contributory 
negligence  without  submitting  it  to  the  jury. 

[(  15041  (4)  Advice,  Permission,  or  Direction  of 
Employee.     A  passenger  is  not  guilty  of  negligence 


alight  without  danger,  cannot  hold 
the  carrier  responsible  for  Injuries 
received  while  getting  off  the  moving 
train.  Morris  v.  Illinois  Cent.  R.  Co.. 
127  La.  446.  63  S  698,  31  LRANS  629. 

[b]  Alighting-  after  other  paasen- 
•fere  had  been  thrown  down  la  alight- 
ing i  Where  a  passenger  attempts  to 
alight  from  the  train  after  it  has 
begun  to  move,  and  after  two  other 
passengers  on  the  platform  of  the 
same  car  have  been  thrown  down  in 
alighting  in  consequence  of  the  mo- 
tion of  the  train,  the  danger  of  the 
act  is  manifest,  and  the  passenger 
Is  guilty  of  contributory  negligence. 
Brown  v.  Barnes,  161  Pa.  682,  26  A 
144. 

[c]  Jumping  without  looking. — A 
boy  who,  after  assisting  relatives  to 
board  a  train,  walked  rapidly  out 
while  It  was  moving,  in  the  dark, 
and,  without  taking  time  to  see 
where  he  was  jumping,  jumped  out 
into  space,  was  negligent,  and  not 
entitled  to  recover  ror  his  Injuries. 
Oxsher  v.  Houston,  etc..  R.  Co.,  29 
Tex.  Civ.  A.  420.  67  BW  660. 

[dj     Passenger  with  knowledge.— 

Where,  with  full  knowledge  that  a 
car  was  running  at  the  same  speed 
at  which  It  had  approached  the  sta- 
tion, plaintiff  stepped  therefrom  with- 
out being  forced  so  to  do  by  any 
emergency,  there  was  no  error  in 
granting  a  nonsuit.  Walker  v.  Geor- 
gia R.,  etc.,  Co.,  ^22  Ga.   868.   60   SIS 

4.  U.  S. — Murray  v.  Southern 
Pac.   Co..   226   Fed.   297. 

Ala. — Hunter  v.  Louisville,  etc..  R. 
Co..  150  Ala.  694.  43  S  802.  9  LRANS 
848  (alighting  In  the  nighttime  from 
a  train  going  from  six  to  ten  miles 
per  hour);  Bast  Tennessee,  etc.,  R. 
Co.  v.  Holmes.  97  Ala.  332,  12  S  286. 

Ky. — Hayden  v.  Chicago,  etc.,  R. 
Co..  160  Ky-  886,  170  SW  200.  LRA 
1916C  181. 

La. — McMlchae]  v.  Illinois  Cent.  R. 
Co..  110  La.  18.  34  S  110. 

Mass. — England  v.  Boston,  etc.,  R. 
Co.,  153  Mass.  490,  27  NE  1. 

N.  T. — Morrison  v.  Erie  R.  Co.,  56 
N.  T.  302;  Geogagn  v.  New  York,  etc., 
R.  Co.,  10  App.  Dlv.  454,  42  NYS 
206. 

Or. — McGilchrist  v.  Portland,  etc.. 
R.  Co..  79  Or.  91.  164  P  419. 

Va. — Richmond,  etc..  R.  Co.  v.  Mor- 
ris   81  Gratt.    (72  Va.)   200. 

[a]  Thus,  (l)a  woman  attempt- 
ing to  alight  from  a  train  in  the 
nighttime,  with  a  parcel  in  her  hand, 
while  the  car  Is  in  motion,  assumes 
the  risk.  McMichael  v.  Illinois  Cent. 
R.  Co..  110  La.  18,  34  8  110.  (2)  It 
is  contributory  negligence  for  a  pas- 
senger to  jump  in  the  nighttime  from 
the  side  door  of  the  baggage  com- 
partment of  a  smoking  car.  while 
the  car  was  moving  and  the  ground 
was  covered  with  snow  and  ice. 
even  though  he  was  unable  to  gain 
an  exit  from  the  rear  door  of  the. 
car,  and  was  directed  by  the  conduc- 
tor "to  go  forward."  where  the  other 
end  door  was  unlocked.  Geogagn 
▼.  New  York.  etc..  R.  Co.,  10  App. 
Dlv.  464.  42  NYS  205.  (3)  Although 
a  passenger  may  reasonablv  conclude 
that  he  has  reached  his  destination 
when  the  name  of  the  station  is 
called  and  the  train  comes  to  a  stop. 
yet  if  the  train  starts  up  again  be- 
fore he  has  an  opportunity  to  get  off 
and  he  voluntarily  steps  from  the 
train,  known  by  him  to  be  in  motion. 
when  it  Is  so  dark  that  he  does  not 
know  whether  he  will  alight  on  the 


ground  or  on  the  depot  platform,  he 
is  guilty  of  contributory  negligence 
as  a  matter  of  law.  East  Tennessee 
etc,  R.  Co..  v.  Holmes.  97  Ala.  332, 
12  S  286. 

6.  Hunter  v.  Louisville,  etc.,  R. 
Co.,  150  Ala.  594.  43  S  802.  9  LRANS 
848;  Ricketts  v.  Birmingham  St.  R. 
Co.,.  86  Ala.  600,  6  S  353;  Ohio,  etc., 
R.  Co.  v.  Stratton,  78  111.  88;  Toledo, 
etc.,  R.  Co.  v.  Wingate.  143  Ind.  .125, 
87  NE  274,  42  NE  477:  Dunning  v. 
Lake  Erie,  etc..  R.  Co.,  88  Ind.  A.  91. 
77  NE  1049;  McMichael  v.  Illinois 
Cent.    R.   Co.,    110    La.    18.   34    S    110 

[a]  Por  lnstanoe,  (1)  where  a  pas- 
senger who  had  stood  on  the  car 
steps  two  or  three  minutes  before 
attempting  to  alight  and  was  by  the 

Massing  objects  enabled  to  determine 
he  speed  of  the  train,  and  who  was 
encumbered  with  baggage,  attempted 
to  alight  while  the  train  was  running 
from  six  to  ten  miles  an  hour,  he 
was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Hunter 
v.  Louisville,  etc.,  R.  Co.,  150  Ala. 
594,  43  S  802.  9  LRANS  848.  (2) 
Where  a  passenger  having  a  heavy 
keg  of  lead  In  his  bands  voluntarily 
steps  down  to  the  ground  from  a 
street  car  in  motion,  and  is  thrown 
and  injured,  he  is  guilty  of  contribu- 
tory negligence  such  as  to  defeat  a 
recovery  against  the  carrier.  Ric- 
ketts v.  Birmingham  St.  R.  Co.,  85 
Ala.   600,   6   S  353. 

0.  Ga. — Sanders  v.  Southern  R. 
Co..  107  Ga.  132,  32  SB  840;  McLarln 
V.  Atlantic,  etc.,  R.  Co.,  85  Ga.  604, 
11  SE  840;  Jarrett  v.  Atlanta,  etc.,  R. 
Co.,  83  Ga.  347,  9  SE  681  (twenty- 
five  miles  per  hour):  Watson  v.  Geor- 
gia Pac.  R.  Co.,  81  Ga.  476,  7  SE  854. 

Ind. — Woolery  v.  Louisville,  etc., 
R.  Co..  107  Ind.  381,  8  NE  226,  67 
AmR  114. 

Ky. — Louisville,  etc.,  R.  Go.  v.  Der- 
rlckson,  170  Ky.  334,  185  SW  1114; 
Hayden  v.  Chicago,  etc..  R.  Co.,  160 
Ky.  836,  170  SW  200.  LRA1915C  181; 
Louisville,  etc.,  R.  Co.  v.  Moore,  150 
Ky.  692.  160  SW  849:  Glascock  v. 
Cincinnati,  etc..  R.  Co.,  140  Ky.  720, 
181  SW  779;  Hughlett  v.  Louisville, 
etc.,  R.  Co.,  22  SW  651.  15  KyL  178: 
Adams  v.  Louisville,  etc,  R.  Co.,  82 
Ky.  608. 

Mo. — Tabler  v.  Hannibal,  etc.,  R. 
Co.,  93  Mo.  79.  5  SW  810;  Leslie  v. 
Wabash,  etc.,  R.  Co.,  88  Mo.  50;  Clot- 
worthy,  v.  Hannibal,  etc.,  R.  Co.,  '80 
Mo.  220;  Nelson  v.  Atlantic,  etc.,  R. 
Co.,  68  Mo.  693:  Doss  v.  Missouri,  etc., 
R.  Co.,  69  Mo.  27,  21  AmR  371; 
Scroggtns  v.  Metronolltan  St.  R.  Co., 
138  Mo.  A.  215,  120  SW  731;  Ohio 
v.  Metropolitan  St.  R:  Co.,  125  Mo. 
A.  710.  103  SW  142;  Gress  v.  Missouri 
Pac  R.  Co..  109  Mo.  A.  716.  84  SW 
122  (at  the  rate  of  five  miles  an 
hour). 

N.  Y. — Maloney  v.  Metropolitan  St. 
R.  Co.,  95  App.  Dlv.  393,  88  NYS  838; 
Pearl  v.  Interurban  St  R.  Co.,  88 
NYS  916. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.  Co..  165  N.  C.  244.  81  SE  321; 
Morrow  v.  Atlanta,  etc..  Air  Line  R. 
Co.,  134  N.  C.  92.  46  SE  12. 

Or. — McGilchrist  v.  Portland,  etc, 
R.  Co..  79  Or.  91.  154  P  419. 

Pa. — Jagger  v.  People's  St.  R.  Co.. 
180  Pa.  436,  36  A  867.  38  LRA  786 
and   note. 

S.  C. — Smith  v.  Southern  R.  Co.,  80 
S.  C.  1.  61  SB  205. 

Tex. — Houston,  etc..  R.  Co.  v.  Les- 
lie, 67  Tex.  83:  Texas,  etc..  R.  Co. 
v.  Wallace.  (Civ.  A.)  139  SW  1052; 
High    v.    International,   etc.,    R.   Co. 


per  se  in  jumping  from  a  moving  train  or  car  by 
the  advice,  direction,  invitation,  or  order  of  the 
conductor  or  other  authorized  employee  of  the  car- 
rier, on  whose  opinion  or  judgment  in  the  matter 
he  has  a  right  to  rely,  if  the  danger  of  such  an  act 
would  not  be  apparent  to  a  prudent  man,  as  where 
the  train  at  the  time  is  moving  slowly;  and  in  such 
case  it  becomes  the  province  of  the  jury  to  say  how 
far  the  passenger's  act  may  be  excused,  and 
whether  or  not  it  was  negligent.*  But  if  the  danger 
attending  such  conduct  on  the  part  of  the  passenger 

(Civ.  A)  55  SW  526:  Missouri,  etc., 
R.  Co.  v.  McElree,  16  Tex.  Civ.  A. 
182,    41    SW    843. 

[a]  The  rule  has  been  applied  (1) 
In  cases  where  the  train  or  car  was 
moving  at  the  rate  of  twenty  miles 
per  hour  (Texas,  etc.,  R.  Co.  v.  Wal- 
lace,   (Tex.   Civ.   A.)    139    SW    1052); 

(2)  fourteen  or  fifteen  miles  per  hour 
(Woolery  v.  Louisville,  etc.,  R.  Co., 
107  Ind.  381,  8  NE  226,  57  AmR  114), 

(3)  and  four  to  five  miles  per  hour 
(Jagger  v.  People's  St.  R.  Co.,  180 
Pa.  436,  36  A  867,  38  LRA  786).  (4) 
It  has  also  been  applied  where  the 
train  was  running  ten  or  fifteen 
miles  an  hour  and  Increasing  its 
speed  (Carter  v.  Seaboard  Air  Line 
R.  Co.,  165  N.  C.  244,  81  SE  321>, 
(5)  and  where  It  was  traveling  at  the 
rate  of  three  to  four  miles  an  hour 
and  with  its  speed  steadily  increas- 
ing (Morrow  v.  Atlanta,  etc..  Air 
Line  R.  Co..  134   N.  C.  92.  46  SE  12). 

7.  Louisville,  etc.,  R.  Co.,  v.  Lee,  9T. 
Ala.  325,  12  S  48;  Cumberland  Valley 
R.  Co.  v.  Maugans,  61  Md.  53,  48- 
AmR  88:  Hecker  v.  Chicago,  etc.,  R. 
Co.,    110    Mo.    A.    162,    84    SW    126. 

[a]  Por  example,  (1)  a  woman  of 
sixty-three  years  of  age  and  weigh- 
ing two  hundred  pounds  attempting 
to  leave  a  train  at  a  time  when  it 
has  attained  a  speed  of  from  five  to 
six  miles  an  hour  is  negligent  as  a 
matter  of  law.  Hecker  v.  Chicago, 
etc.,  R.  Co..  110  Mo.  A.  162,  84  SW 
126.  (2)  Where  a  female  passenger 
in  an  enfeebled  condition,  not  hav- 
ing time  to  leave  the  train  during  its 
stop  at  her  place  of  destination,  with-  ' 
out  any  warning  to  the  conductor 
or  any  other  employee  leaps  from 
such  train  after  it  gets  In  motion, 
she  is  guilty  of  such  contributory 
negligence  as  will  bar  her  right  to 
recover  for  injuries  thereby  sus- 
tained. Louisville,  etc.,  R.  Co.  v 
Lee.  97  Ala.  325,  12  S  48. 

Age  and  vigor  of  passenger  as 
bearing  on  contributory  negligence 
in  alighting  from  moving  train  In 
general  see  supra  j  1501  text  and 
note    93. 

8.  Acts  by  permission  or  direc- 
tion of  omployeos  generally  see  supra 

9.  Ala. — Highland  Ave.,  etc,  R. 
Co.  v.  Winn.  93  Ala.  806.  9  S  609; 
South,  etc,  R.  Co.  v.  Schaufler.  75 
Ala.   136. 

Ark.— St.  Louis,  etc.  R.  Co.  v. 
Leamons,  82  Ark.  604,  102  SW  363; 
St.  Louis,  etc,  R.  Co.  v.  Person,  4» 
Ark.  182,  4  SW  756;  SU  Louie,  etc.. 
Hi  Co.  v.  Cantrell,  37  Ark.  619,  40> 
AmR  105. 

Cal. — Clark    v.    Atchison,    etc,    R. 
Co.,    164    Cal.    363,    128    P   1032. 
_  D.  C. — Jones  v.  Baltimore,  etc,  R. 
COj,    4  App.  168. 

Ga. — Western  R.  Co.  v.  Young. 
51  Ga.  489;  Georgia  R..  etc,  Co.  v. 
McCurdy,  46  Ga.  288.  12  AmR  577; 
Gosnell  v.  Central  of  Georgia  R.  Co.. 
17  Ga.  A.  67.  86  SE  90. 

111. — Baltimore,  etc.,  R.  Co.  v. 
Mullen.  217  III.  203.  75  NE  474,  2: 
LRANS  115,  3  AnnCas  1016  [aff  120 
111.  A.  881. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v.. 
Gray,   (A)   69  NE  1000. 

Iowa. — Pence  v.  Wabash  R.  Co., 
116  Iowa  279.  90  NW  59:  Lennon  v. 
Chicago,  etc..  R.  Co..  76  NW  671:: 
Galloway  v.  Chicago,  etc.,  R.  Co..  8t 
Iowa  458.  54  NW  447. 

Kan. — Walters  v.  Missouri  Pac. 
R.  Co..  82  Kan.  739.  109  P  178,  28 
LRANS   1058. 

Ky.— Louisvill. 
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is  so  obvious  that  a  prudent  man  would  not  en- 
counter it,  as  where,  at  the  time  that  he  jumped, 
the  train  was  moving  at  a  rapid  rate  of  speed,  he  is, 


Moore,  150  Ky.  692,  150  SW  849; 
Louisville,  etc.,  R  Co.  v.  Rtcherson, 
14  KyL  925. 

Md. — New  York,  etc.,  R.  Co.  v. 
Coulbourn.  69  Md.  360,  16  A  208,  9 
AmSR  430.  1  LRA  541. 

Mass. — England  v.  Boston,  etc.,  R 
Co.,  153  Mass.  490,  27  NE  1. 

Mich. — McCaslin  v.  Lake  Shore, 
etc.,  R  Co.,  93  Mich.  663.  53  NW  724 
(Invitation  of  the  brakeman). 

Minn. — Holden  v.  Great  Northern 
R.  Co..  103  Minn.  98.  114  NW  365: 
Jones  v.  Chicago,  etc.,  R.  Co.,  42 
Minn.  183.  48  NW  1114. 

Miss. — King  v.  Yazoo,  etc.,  R.  Co., 
87  Miss.  270,  39  S  810;  Fore  v.  Ala- 
bama, etc.,  R.  Co.,  87  Miss.  211,  39 
8  493,  690;  Alabama,  etc.,  R.  Co.  v. 
Jones,  86  Miss.  263,  38  S  646. 

Mq, — McPeak  v.  Missouri  Pac.  R 
CO..  128  Mo.  617.  30  SW  170;  Wyatt 
•v.  Citizens'  R.  Co.,  56  Mo.  485; 
Owens  v.  Wabash  R.  Co.,  84  Mo.  A. 
143. 

N.  Y. — Wolford  v.  New  York  Cent., 
etc.,  Co.,  118  App.  Div.  553.  102  NYS 
1008  Caff  191  N.  Y.  554  mem.  85  NE 
1118  mem.];  Schurr  v.  Houston,  10 
NYSt  262;  Quin  v.  Manhattan  R.  Co., 
7   NYSt   252. 

N.  C. — Johnson  v.  Atlantic,  etc..  R. 
Co..  130  N.  C.  488.  41  SE  794;  Hodges 
v.  Southern  R.  Co..  122  N.  C.  992,  29 
SE  939:  Hodges  v.  Southern  R.  Co., 
•120  N.  C.  555.  27  SE  128. 

Oh. — Pittsburgh,  etc.,  R.  Co.  v. 
Krouse.  30  Oh.  St.  222;  Cincinnati 
Tract.  Co.  v.  McKee.  27  Oh.  Clr.  Ct. 
630. 

Pa. — Delaware,  etc.,  Canal  Co.  v. 
Webster.  3  Pa.  Cas.  280.  6  A   841. 

R  I. — Agulino  v.  New  York,  etc., 
R.  Co..  21  R.  I.  268,  43  A  63. 

S.  C. — Dobson  v.  Seaboard  Air 
Line  R.  Co.,  90  S.  C.  414,  73  SE  875: 
Doolittle  v.  Southern  R.  Co.,  62 
S.  C.  180.  40  SB  133;  Cooper  v. 
Georgia,  etc..  R.  Co.,  66  S.  C.  91,  34 
SE  16. 

Tenn. — Louisville,  etc.. 'R.  Co.  v. 
Stacker.  86  Tenn.  343.  6  SW  737.  6 
AmSR  840. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v. 
Allen.    (Civ.  A.)    179   SW   62;   Trinity 

Xallev,  etc..  R.  Co.  v.  Green,  (Civ. 
.)  154  SW  278;  Galveston,  eta,  R. 
Co.  v.  Krcnek,  (Civ.  A)  138  SW 
1154;  Missouri,  etc..  R.  Co.  v.  Hlb- 
bitts,  49  Tex.  Civ.  A.  419,  109  SW 
228;  Texas,  etc.,  R.  Co.  v.  Whiteley, 
43  Tex.  Civ.  A.  346.  96  SW  109;  Gulf, 
etc..  R.  Co.  v.  Shelton,  30  Tex.  Civ.  A. 
72.  69  SW  653.  70  SW  859_[aff  72 
SW  165,  96  Tex.  301.  72  SW  186]; 
International,  etc..  R.  Co.  v.  Rhoades, 
(Civ.  A.)  61  SW  617. 

Utah. — Gaines  v.  Ogden  Rapid 
Transit  Co.,  44   Utah  612,  141  P  110. 

Wis. — Srhiffl.-r  v.  Chicago,  etc.,  R. 
Co..  96  Wis.  141.  71  NW  97.  66  AmSR 
36. 

Ont. — Edgar  v.  Northern  R.  Co., 
11   Ont.  A.  452. 

[a]  A  passenger  alighting  from 
a  slowly  moving  train  (1)  in  the 
dark  on  a  depot  platform,  at  the  re- 
quest of  an  employee,  Is  not  guilty  of 
contributory  negligence.  Gulf,  etc., 
R.  Co.  v.  Shelton,  30  Tex.  Civ.  A. 
72,  69  SW  653,  70  SW  859  [aff  96  Tex. 
301.  72  SW  165].  (2)  Where  a  pas- 
senger was  injured  in  alighting  from 
a  train,  the  fact  that  it  was  dark, 
and  that  he  felt  no  motion  of  the 
train  and  believed  It  had  stopped, 
and  got  off  at  place  pointed  out  to 
him  by  the  officials  as  a  depot,  must 
be  considered  by  the  jury.  Balti- 
more, etc..  R.  Co.  v.  Mullen,  217  111. 
203.  75  NE  474.  2  LRANS  115.  3  Ann 
Cas  1015  [aff  120  111.  A.  881. 

[b]  Invitation  Implied  from  stop- 
ping of  train  at  station. — In  some  of 
the  cases  It  has  been  maintained 
that  stopping  a  train  at  a  station  is 
tantamount  to  a  direction  to  the 
passenger  to  get  off  and  an  assur- 
ance that  reasonable  time  will  be 
allowed  for  that  purpose;  and  conse- 


?uently,  where  a  passenger  jumps 
rom  the  train  when,  after  making 
a  stop,  it  has  been  again  placed  in 
motion,  he  will  not  be  guilty  of  con- 
tributory negligence,  provided  the 
speed  of  the  train,  his  own  weak- 
ness, or  some  other  obvious  danger 
does  not  render  it  imprudent  for 
him  to  make  the  effort.  Central  R., 
etc.,  Co.  v.  Miles,  88  Ala.  266.  6  S  696; 
Pennsylvania  R.  Co.  v.  Kllgore,  32 
Pa.  292,  72  AmD  787:  Louisville, 
etc.,  R.  Co.  v.  Stacker,  86  Tenn.  848, 
6  SW  737.  6  AmSR  840. 

[c]  Conduct  held,  not  to  amount 
to  an  Invitation  or  direction*—  (l) 
The  announcement  of  a  station  by 
a  train  hand,  with  the  further  an- 
nouncement of  "all  out"  for  that 
station,  is  not  such  an  instruction, 
order,  or  command  to  leave  as  will 
justify  a  passenger  In  getting  off  a 
train  in  motion.  East  Tennessee, 
etc.,  R.  Co.  v.  Holmes,  97  Ala.  332, 
12  S  286.  (2)  The  calling  of  the  sta- 
tion by  the  brakeman  and  the  open- 
ing and  fastening  back  of  the  door 
by  him,  and  his  failure,  or  the  fail- 
ure of  anyone  in  the  employ  of  the 
carrier,  to  warn  the  passenger  of  the 
danger  of  alighting,  do  not  consti- 
tute an  invitation  to  alight  or  an 
assurance  on  which  he  is  justified  in 
relying  that  it  is  safe  so  to  do.  Eng- 
land v.  Boston,  etc.,  R  Co.,  153  Mass. 
490,  27  NE  1;  Mearns  V.  New  Jersey 
Cent.  R.  Co.,  163  N.  Y.  108,  67  NE 
292  [rev  23  App.  Div.  299.  48  NYS 
366]  (holding  that,  where,  as  the 
conductor  or  guard  after  announc- 
ing the  last  station  stood  facing 
the  door  of  the  vestibule  which  had 
not  yet  been  opened,  and  the  train 
was  still  in  motion,  plaintiff  leaned 
against  a  partition  and  stood  wait-, 
ing  for  half  a  minute,  when  the 
guard  opened  the  vestibule  door  and 
stepped  across  to  the  vestibule  of 
the  other  car,  and  plaintiff  erro- 
neously supposing  the  train  had 
stopped,  stepped  out  into  the  vesti- 
bule, took  the  rail/in  his  right  hand, 
passed  down  the  steps,  and  thence 
off  on  to  the  platform,  and  in  so 
doing  fell  and  was  Injured,  since  the 
facts  did  not  show  such  a  direction 
to  plaintiff  as  interfered  with  his 
free  agency  and  diverted  his  atten- 
tion from  the  danger  of  alighting 
from  the  train  while  moving,  he 
was  guilty  of  contributory  negli- 
gence, and  his  complaint  for  dam- 
ages was  therefore  properly  dis- 
missed). (8)  After  a  train  had 
started  from  an  intermediate  sta- 
tion plaintiff  decided  to  get  off  there, 
and  so  Informed  the  conductor,  who 
replied,  "Jump  off  quick,  if  you  are 
going  to,"  and  it  was  very  dark  and 
the  train  had  acquired  a  speed  of 
some  twelve  miles  an  hour,  and  In 
jumping  he  fell  into  a  culvert  and 
was  injured,  the  words  of  the  con- 
ductor were  not  a  requirement  to 
leave  the  train  at  that  time  so  as 
to  relieve  plaintiff  of  the  charge  of 
contributory  negligence.  Vimont  v. 
Chicago,  etc.,  R  Co.,  71  Iowa  68,  32 
NW  100.  (4)  A  statement  by 
the  brakeman  to  a  person  alighting 
from  a  moving  train  to  "Jump  with 
the  train"  is  not  an  invitation  or 
command  so  to  do.  Ft.  Worth,  etc, 
R  Co.  v.  Allen,  (Tex.  Civ.  A)  179 
SW  62. 

[d]  Vho  slowing  op  of  a  train  (or 
a  station  la  not  an  Invitation  to  the 
passenger  to  alight  while  the  train 
is  in  operation  or  moving,  or  for  the 
passenger  to  place  himself  In  a  posi- 
tion of  peril.  Sweet  v.  Birmingham 
R.,  etc.,  Co..  146  Ala.  667.  39  S  767. 
But  see  Edgar  v.  Northern  R.  Co., 
11  Ont.  A.  452  (holding  that,  where, 
after  the  name  of  the  station  is 
called  out,  a  railroad  train  is  slowed 
up  on  approaching  and  passing  it. 
but  is  not  brought  to  a  full  stop,  and 
a  passenger,  who  had  purchased  a 
ticket   for   that   station   receives    in- 


as  a  matter  of  law,  guilty  of  contributory  negli- 
gence and  cannot  recover  for  an  injury  sustained 
thereby.10 

juries  on  alighting  there,  by  slowing 
the  train  the  managers  thereof  inti- 
mate that  passengers  are  to  alight 
and  it  is  for  the  jury  to  say  whether 
the  passenger  acted  under  the*  cir- 
cumstances in  a  reasonably  prudent 
and  careful  manner). 

[e]     Opening    gate    or    laavlng   it 
■(!>    "" 


open. — (I)  The  fact  that  a  carrier 
negligently  leaves  open  a  gate  on 
the  platform  of  its  cars  does  not 
make  it  liable  for  injury  caused  by 
one  negligently  attempting  to  alight 
from  the  moving  train.  Agullno  t. 
New  York,  etc.,  R.  Co.,  21  R  I.  2(1. 
43  A  63.  (2)  However,  where  there 
are  gates  to  prevent  passengers 
from  getting  off  the  cars,  and  the 
man  in  charge  opens  them,  this  li 
an  assurance  of  safety  and  will  be 
construed  to  be  an  invitation  to 
alight;  and  where  a  passenger  re- 
ceives an  injury  under  these  circum- 
stances, it  is  the  province  of  the 
jury  to  determine  whether  it  wis 
negligence  on  the  part  of  the  pas- 
senger not  to  notice  that  the  train 
was  moving  slowly.  If  such  indeed 
was  the  fact.  Quin  v.  Manhattan 
R.  Co.,   7   NYSt   252. 

[f]  Mistaking  signals. — Where  > 
passenger  riding  on  a  flat  car  mis- 
took the  conductor's  signals,  not  in- 
tended for  him,  for  orders  to  get 
off  while  the  train  was  slowly  ap- 
proaching a  station,  and  in  getting 
off  was  Injured,  he  could  not  re- 
cover. Rickert  v.  Southern  R  Co, 
123  N.  C.  255.  31  SE  497. 

[g]  That  the  motorman  Jmnpsd 
from  the  oar,  and  advised,  the  pas- 
sengers to  Jump,  to  avoid  a  collision, 
justified  a  passenger  In  Jumping,  so 
as  not  to  make  her  negligent  In 
so  doing.  Grunfelder  v.  Brooklyn 
Heights  R.  Co.,  143  App.  Div.  89.  12J 
NYS  1085  [aff  206  N.  Y.  720  mem, 
100  NE  1128  mem]. 

[h]  A  statute  «»««»■;  it  a  mis- 
demeanor to  gat  Off  a  moving  traia 
without  the  consent  of  the  person 
in  charge  does  not  render  such  act 
negligent  when  done  by  the  consent 
of  such  an  employee.  Gannon  ». 
Chicago,  etc.,  R  Co.,  141  Iowa  17. 
117  NW  966,  23  LRANS  1061:  Gallo- 
way v.  Chicago,  etc,  R  Co.,  87  lows 
458,   54  NW  447. 

[I]  Promise  of  engineer  to  slew 
down. — A  passenger  on  a  regular 
passenger  train  is  not  justified  In 
relying  on  the  promise  of  the 
engineer  to  slow  down  the  train  to 
permit  him  to  alight,  on  the  assump- 
tion that  he  has  authority  to  slow 
down  trains  for  that  purpose,  and 
the  promise  of  the  engineer  so  to 
do  is  not  a  promise  of  the  carrier 
Clark  v.  Atchison,  etc.  R  Co.,  1*« 
Cal.   363,   128  P   1032. 

[J]  Direction  to  hurry. — Where  t 
person  goes  on  a  train  at  a  station 
with  the  permission  of  the  trainmen 
to  locate  his  family  in  a  sleeper,  and. 
as  he  starts  to  leave  the  car  while 
the  train  was  moving,  the  brakeman 
tells  him  to  hurry  up,  and  he  a 
thrown  under  the  moving  car  and  Is 
Injured,  he  is  guilty  of  contributory 
negligence.  Purvis  v.  Buffalo,  etc. 
R  Co..  219  Pa.  196.  68  A  189. 

[k]  Brakeman  «w»«»g  room  for 
passenger  on  step,— Where  a  person 
was  alighting  from  a  moving  train. 
the  act  of  the  brakeman  in  making 
room  for  him  on  the  step  was  not 
an  Invitation  to  alight.  Ft  Worth. 
etc.,  R.  Co.  v.  Allen,  (Tex.  Civ.  A) 
179  SW  62. 

[1]  Indicating  door,. — Indicating  to 
a  passenger  the  door  by  which  he  Is 
to  leave  by  saying  "Oils  door,"  1» 
not  an  invitation  to  alight  from  the 
train  while  It  is  in  motion.  Ala- 
bama, etc.,  R.  Co.  v.  Jones-.  86  Hue. 
263,  38  S  545. 

10.  U.  S.— Whltlock  v.  Comer,  V 
Fed.  665. 

Ark. — St.  Louis,  etc.  R  Co,  »• 
Duffey.  122   Ark.  429,  183  SW  741. 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1505-1507] 


CARRIERS 


[IOC.  J.]     1133 


[i  1605]  (6)  Contrary  to  Warning.  Where  a 
passenger  alights  from  a  moving  train,  contrary  to 
the  warning  of  the  earner  through  its  known  regu- 
lations or  its  employees,  he  is  guilty  of  contributory 
negligence  and  cannot  recover  for  an  injury  received 
in  such  attempt,11  unless  an.  ordinarily  careful  and 
prudent  person  might  have  made  the  attempt  under 
the  same  circumstances.1* 

[4  1506]  (6)  Where  Starting  of  Oar  or  Train  and 
Alighting  Axe  Simultaneous  Acts.  A  presumption 
of  negligence  in  alighting  from  a  moving  train  may 
be  overcome  by  proof  of  the  fact  that  the  starting 
of  the  train  or  car  and  the  alighting  from  it  were 
simultaneous  acts.13    And  even  where  a  passenger 


has  only  partly  descended  the  steps  of  a  car  when 
it  starts,  without  allowing  sufficient  time  for  him  to 
alight,  the  suddenness  of  the  situation  presented 
and  the  excitement  caused  thereby  may  be  such  as 
to  free  him  from  the  charge  of  contributory 
negligence  nevertheless  in  attempting  to  alight.14 

[$  1507]  4.  Conduct  While  in  Transit— a.  In  Gen- 
eral.16 The  duty  of  the  carrier  to  look  out  for  the 
safety  of  the  passenger  justifies  a  passenger,  while 
in  transit,  in  assuming  that  it  will  use  the  degree 
of  care  for  his  protection  which  the  law  requires, 
and  he  is  not  bound  to  take  precautions  against 
dangers  which  are  not  apparent  or  brought  to  his 
knowledge.18     But  a  passenger  is  not  thereby  re- 


Oa. — Southern  R.  Co.  v.  Bandy,  120 
Ga.  463.  47  SB  923,  102  AmSR  112; 
East  Tennessee,  etc.,  R.  Co.  v. 
Hughes,  92  Oa.  388,  17  SB  941. 

111. — Chicago,  etc.,  R.  Co.  v.  Ran- 
dolph, 53  111.  610.  S  AmR  <0, 

Ind. — Cincinnati,  etc..  R.  Co.  v. 
Peters,  80  Ind.  168;  Jeffersonville  R. 
Co.  v.  Swift,  26  Ind.  459;  Pittsburg, 
etc.,  R  Co.  v.  Gray,  28  Ind.  A.  588, 
64    NE    39. 

Mass. — Flaherty  v.  Boston,  etc.,  R. 
Co.,  186  Mass.  567,  72  NE  66. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Massey.  97  Miss.  794,  63  S  885;  Bard- 
well  v.  Mobile,  etc.,  R.  Co.,  63  Miss. 
674,  56  AmR   342  and  note. 

N.  C. — Carter  v.  Seaboard  Air  Line 
R.    Co..  166  N.  C.   244,   81  SB  321. 

S.  C. — Dobson  v.  Seaboard  Air  Line 
R.  Co..  90  S.  C.  414.  78  SB  876. 

Tex. — Central  Texas,  etc.,  R  Co. 
v.  Hoard,  (Civ.  A.)  49  SW  142. 

See  generally- supra  ii   1488,  160S. 

11.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Dilburn.  178  Ala.  600,  69  S  438. 
Compare  Kansas  City,  etc,  R.  Co.  v. 
Matthews,  142  Ala.  298,  39  S  207 
(holding  that  whether  a  passenger 
attempting  to  alight  from  a  train 
when  in  motion  after  he  has  been 
cautioned  against  making  the  at- 
tempt was  negligent  was  for  the 
Jury). 

Cal. — Campbell  v.  Los  Angeles  R. 
Co..  136  Cal.   137,  67  P  50. 

111. — Harvey  v.  Chicago,  etc.,  R. 
Co.,  221  111.  242,  77  NE569  [aft*  116 
111.  A.   607,   123   111.  A.   442]. 

La. — McMichael  v.  Illinois  Cent  R. 
Co.,  110  La.  18,  84  S  110. 

Md. — Baltimore  Cons.  R.  Co.  v. 
Foreman,  94  Md.  226,  61  A  83;  State 
v.  Lake  Roland  El.  B,  Co.,  84  Md. 
163,    84   A   1130. 

N.  Y. — Burrows  v.  Erie  R,  Co.,  63 
N.  Y.  666  (violation  pf  known  regu- 
lation); Clancy  v.  Yonkers  R.  Co., 
88  App.  Div.   612.   84  NYS   789. 

Pa. — New  York,-  etc.,  R.  Co.  v. 
Enches,  127  Pa.  316,  17  A  991,  14 
AmSR  848,  4  LRA  432;  Pennsylvania 
R.  Co.  v.  Aspell,  23  Pa.  147,  62  AmD 
322. 

Wis. — Jewell  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  610,  12  NW  S3.  41  AmR 
63. 

See  generally  supra  I  1487. 

[a]  A  rule  of  a  street  ear  com- 
pany that  passengers  must  not  leave 
its  cars  while  they  are  in  motion  Is 
a  reasonable  one.  Armstrong  v. 
Montgomery  St.  R.  Co.,  123  A15T233, 
26    S   349 

lb]  Knowledge  of  regulation  fey 
passenger. — A  passenger  cannot  be 
charged  with  negligence  for  the  non- 
observance  of  a  rule  of  a  street  rail- 
road company  that  passengers  must 
not  leave  its  cars  while  they  are  In 
motion  unless  he  knew  of  the  rule, 
although  conduct  In  violation  of  the 
rule  may  be  negligent  without  refer- 
ence to  It.  Armstrong  v.  Montgom- 
ery St.  R.  Co.,  123  Ala.  233,  26  S  349. 

Tc]  Warning1  of  stranger. — It  has 
been  held  that  a  passenger  who, 
without  necessity,  attempts  to  alight 
from  a  moving  train  In  the  face  of 
a  warning  from  a  fellow  passenger 
not  to  do  so  Is  guilty  of  contributory 
negligence  and  cannot  recover  for  an 
injury  received  In  such  an  attempt. 
Kllpatiick  v.  Pennsylvania  R.  Co., 
140  Pa.  602.  21  A  408  (where  the 
court  in  this  case  said  the  passenger 


might  not  have  noticed  that  the 
train  was  moving,  or  If  noticing 
it,  she  might  not  have  understood 
that  it  would  stop  for  her  to  get 
off.  Those  who  were  near  her  and 
saw  her  danger  therefore  went  out 
on  the  platform  and  told  her  to  wait 
till  the  train  should  stop,  one  of 
them  saying,  "For  God's  sake,  don't 
attempt  to  get  off  here;  the  train  is 
In  motion."  It  did  not  matter  who 
pointed  out  the  danger  to  her;  It 
was  enough  If  her  attention  was 
called  to  it.  It  then  became  her 
duty  not  to  obey  any  particular  per- 
son or  direction,  but  to  avoid  the 
danger  to  which  her  attention  was 
called,  and  not  to  do  so  was  negli- 
gence). 

[d]  Bxpress  warning. — Where  a 
passenger  was  expressly  warned  by 
the  conductor  not  to  alight  until  the 
train  had  stopped  at  the  platform, 
but  instead  of  doing  so  he  attempted 
to  alight  in  the  darkness  before  the 
train  reached  the  platform,  and  fell 
and  was  Injured,  he  could  not  re- 
cover. Harvey  v.  Chicago,  etc.,  R 
Co.,  221  111.  242,  77  NE  569  [aff  116 
111.  A.    507,    123    111.   A.    442]. 

19.  Bond  v.  Chicago,  etc.,  R.  Co., 
122  Mo.  A.  207.  99  SW  80. 

18.  111. — North  Chicago  St.  R.  Co. 
V.  Brown.  178  111.  187,  52  NE  864 
[aff  76  111.  A.  664J;  Lake  St.  El.  R 
Co.  v.  Craig.   126  111.  A.   861. 

Md. — United  R.,  etc.,  Co.  v.  Beidel- 
man,  95  Md.  480.  62  A  913. 
.  Minn. — Anderson         v.        Canadian 
Northern   R.  Co.,   180  Minn.  873,  153 
NW  868. 

Mo. — Brazls  v.  St.  Louis  Transit 
Co.,   102   Mo.   A.    224,   76   SW   708. 

N.  H. — Hutchlns  v.  Macomber,  68 
N.  H.  473,  44  A  602. 

N.  Y. — Murphy  v.  Rome,  etc.,  R. 
Co.,    10   NYS    854. 

N.  C — Morrison  v.  Charlotte  Elec- 
tric R.,  etc,  Co.,  123  N.  C.  414,  31 
SE    720. 

Oh. — Grubba  v.  Cincinnati,  etc,  St. 
R   Co.,    36   Oh.   Clr.   Ct.   257. 

Pa. — Leggett  v.  Western  New 
York,  etc.,  R.  Co.,  143  Pa,  39,  21  A 
996. 

Va. — Richmond  Tract.'  Co.  v.  Wil- 
liams, 102  Va.  253,  46  SE  292. 

[a]  Illustrations*—  (1)  Where 
plaintiff  did  not  begin  to  alight  from 
defendant's  car  until  it  had  stopped, 
and  when  It  stopped  she  was  holding 
on  with  both  hands,  and  had  one 
foot  to  the  ground,  and  the  car 
jerked  after  she  put  the  foot  on  the 
ground  and  before  Bhe  had  time  to 
lift  the  other  foot,  she  exercised  ordi- 
nary care.  North  Chicago  St.  R.  Co. 
v.  Brown,  178  111.  187,  52  NE  864 
[aff  78  111.  A.  654].  (2)  A  person 
who  stepped  off  facing  the  rear  of  a 
street  car  which  started  too  quickly, 
and  injured  her,  is  not  guilty  of  con- 
tributory negligence,  if  when  she 
started  to  take  the  last  step  the  car 
was  not  moving.  Morrison  v.  Char- 
lotte Electric  R.,  etc.,  Co.,  123  N.  C. 
414,  31  SE  720.  (31  Where  plaintiff 
testified  that,  as  she  was  about  to 
alight  from  the  rear  platform  of  a 
street  car,  she  requested  the  con- 
ductor to  wait  a  moment  for  a  team 
which  was  rapidly  approaching  on 
the  side  of  the  car  on  which  she 
was  to  pass,  and  after  It  had  passed, 
and  as  she  was  putting  one  foot 
from  the  lower  step   to  the  ground, 


she  was  Injured  by  the  sudden  start- 
ing of  the  car,  a  motion  for  nonsuit 
was  properly  refused,  since  there 
were  sufficient  facts  from  which  the 
jury  might  Infer  that  she  was  in  the 
exercise  of  due  care.  Hutchlns  v. 
Macomber,  68  N.  H.  473.  44  A  602. 
(4)  Where  a  passenger  was  proceed- 
ing to  get  off  a  car  when  the  train 
suddenly  started  backward,  and  the 
Impetus  of  the  motion  of  the  pas- 
senger together  with  the  sudden 
starting  of  the  car  carried  the  pas- 
senger forward  without  volition  on 
the  part  of  the  passenger,  It  is 
Immaterial  whether  the  act  of  step- 
ping off  occurred  an  instant  before 
or  an  instant  after  the  car  began  to 
move.  Lake  St.  El.  R.  Co.  v.  Craig, 
126   111.   A.   861. 

Sudden  starting'  of  oar  see  supra 
If    1366,   1358. 

14.  Fla. — Florida  R.  Co.  v.  Dor- 
sey.   59  Fla.   260,  62  S  963. 

111. — Chicago,  etc.  R.  Co.  v.  Stor- 
ment.  190  III.  42,  60  NB  104  [aff  90 
111.  A.   5051. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Lawn,  30  Ind.  A.  515,  66  NE  508; 
Cincinnati,  etc.,  R.  Co.  v.  Revalee,  17 
Ind.  A.  667,  46  NB  352.  But  see 
Louisville,  etc,  R.  Co.  v.  Bspen- 
schled,  17  Ind.  A.  558,  47  NE  186 
(holding  that  freedom  from  contribu- 
tory negligence  of  one  injured  while 
alighting  from  a  train  is  not  shown 
by  a  special  verdict  finding  that  the 
train  had  started  before  he  reached 
the  lower  step  of  the  car,  and  had 
moved  about  six  feet  before  he  at- 
tempted to  step  off,  and  that  there 
was  no  sudden  starting  and  jerking, 
but  that  the  movement  of  the  train, 
coupled  with  his  attempt  to  step  off, 
was  the  cause  of  his  falling). 

Iowa. — Nichols  v.  Dubuque,  etc. 
R.  Co..  68  Iowa  782,  28  NW  44. 

Mich. — Smalley  v.  Detroit,  etc.,  R. 
Co.,  131  Mich.  560,  91  NW  1027. 

Mo. — Loyd  v.  Hannibal,  etc.,  R. 
Co.,  53  Mo.   609. 

Pa. — Leggett  v.  Western  New 
York.  etc..  R.  Co.,  148  Pa.  39,  21  A 
9#6. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Massay,   (Civ.  A.)   76  SW  585. 

fa]  Thus,  where  it  appeared  that 
a  train  stopped  at  a  depot  only  a 
minute,  that  during  that  time  the 
passenger's  child,  three  years  old, 
had  alighted,  and  that  the  passen- 
ger, a  woman,  was  standing  on  the 
steps  of  the  car  and  followed  with- 
out delay  but  after  the  train  was  in 
motion,  and  was  Injured,  the  passen- 
ger was  entitled  as  a  matter  of  law 
to  a  recovery  on  the  ground  that  she 
could  not  be  expected,  under  the 
circumstances,  to  have  presence  of 
mind  to  decide  on  the  proper  course 
of  action.  Lord  v.  Hannibal,  etc.,  R. 
Co..    55    Mo.    509. 

Alighting'  to  avoid  impending  dan- 
ger generally  see  supra   f   1485. 

15.  Preparing  to  leave  convey- 
ance before  it  stops  see  supra  8  1497. 

16.  U.  S. — Goble  v.  Delaware,  etc., 
R.  Co.,  10  F.  Cas.  No.  5.488a.  3  N.  J. 
L.    J.    176. 

Cal. — Babcock  v.  Los  Angeles 
Tract.   Co.,   128  Cal.   173,   60   P  780. 

111. — Yaeger  v.  Chicago  City  R. 
Co.,  166  111.  A.  506;  Chicago,  etc.,  R. 
Co.  v.  Smith.  124  111.  A.  627  raff 
226   111.    178,   80  NB  716];  West  Chl- 

ca*°   Stig^z6<^byVJoh,,"on'   "  m- 


1134     [IOC.  J.] 


CARRIERS 


[§  1507 


duty  of  using  his  own  senses  of  sight, 
perception;"  and  if  he  fails. to  exer- 


N.  T.  Super.  2S3  raff  11  N.  Y.  4161: 
Wachser  v.  Interborough  Rapid 
Transit  Co..  69  Misc.  146,  126  NTS 
767:  Stappers  v.  Interurban  St.  R. 
Co.,   56  Misc.   337,   106   NYS  854. 

Oh. — Holllngsworth  v.  Cincinnati 
St  R  Co.,  21  Oh.  Clr.  Ct  636,  12 
Oh.  Clr.   Dec.   100. 

Pa. — O'Toole  v.  Pittsburgh,  etc., 
R.  Co.,  168  Pa.  99,  27  A  737.  38  Am 
SR   830,    22    LRA    606. 

S.  C. — Neal  v.  Southern  R.  Co., 
92  S.  C.   197,  76  SB  405. 

Tex. — Texas  Cent.  R.  Co.  v.  Perry, 
(Civ.  A.)  147  SW  306;  Missouri,  etc., 
R.  Co.  v.  Coker,  (Civ.  A.)  143  SW 
218;  St.  Louis  Southwestern  R.  Co. 
v.  Tittle,  (Civ.  A.)  115  SW  640; 
Texas  Cent.  R.  Co.  v.  Stuart,  1  Tex. 
Civ.   A.   642,   20   SW   962. 

Wash. — Washington  v.  Spokane 
St.  R.  Co.,   13  Wash.  9,   42  P  628. 

See  generally  supra   8   1481. 

[a]  "Intramural  carrier*  of  pas. 
sengera  who  Invite  the  overcrowding 
of  their  cars  for  purposes  of  gain 
to  themselves,  are  not  to  be  relieved 
from  the  high  degree  of  care  the 
law  requires  of  them,  because  one 
Of  their  passengers  lightly  over- 
steps the  limit  of  some  rule  or  reg- 
ulation, or  resumes  a  position 
which,  for  a  temporary  accommoda- 
tion to  the  carrier  he  withdraws 
from,  unless  he  be  so  warned  of  its 
dangers  as  to  make  It  clear  that  He 
knew  them  and  assumed  the  risk." 
West  Chicago  St.  R.  Co.  v.  Johnson, 
77  111.  A.  142,  145  [aff  180  111.  286,  54 
NE   3341. 

[b]  BeUanoa  on  oax«  of  carrier. — 
A  passenger  on  a  railroad  train  has 
a  right  confidently  to  rely  on  the 
care  and  watchfulness  of  the  car- 
.rier  to  make  all  things  safe  for  his 

transportation  with  its  necessary 
Incidents,  and  while  passively  sub- 
mitting himself  to  the  carrier  s  care 
during  the  journey,  and  while  enter- 
ing or  leaving  Its  cars  in  the 
usual  place  and  ordinary  time  and 
manner,  he  is  not  to  be  deemed 
guilty  of  negligence  unless  knowl- 
edge of  a  defect  or  peril  Is  thrust 
on  him,  and  he  then  falls  to  use 
ordinary  care  to  avoid  Injury.  Ohio, 
etc.,  R.  Co.  v.  Stansberry,  132  Ind. 
633.  32  NE  218. 

[c]  Assumption  of  risk. — The 
law  of  assumed  risk  Is  Inapplicable 
to  an  action  for  Injuries  to  a  passen- 

frer  on  a  street  car,  caused  by  a  col- 
Islon  between  the  car  and  a  vehicle. 
Chicago  Cons.  Tract.  Co.  v.  Schrlt- 
ter.  222  111.   364.   78  NE  820   [aff  124 


lieved  of  the 

hearing,  and 

cise  due  care  to  protect  himself  against  a  known 

danger,  or  one  reasonably  to  be  expected,  he  is 

guilty  of  contributory  negligence.18     These  rules 

A.  142  [aff  180  111.  286.  64  NE  334]. 

Ind. — Grand  Rapids,  etc,  R.  Co. 
v.  Ellison.  117  Ind.  234,  20  NE  135; 
Union  Tract.  Co.  v.  Sullivan,  38  Ind. 
A.  613,  76  NE  116;  Citizens'  St.  R. 
Co.  v.  Hoffbauer,  23  Ind.  A.  614,  56 
NE   64. 

Iowa. — Quackenbush  v.  Chicago, 
etc..  R.  Co.,  73  Iowa  458,  86  NW 
623. 

Md. — Jones  v.  United  R.,  etc.,  Co., 
99  Md.  64,  57  A  620. 

.  Mass. — Isbell  v.   Pittsfleld  Electric 
St  R.  Co.,  196  Mass.  296,  82  NE  3. 

Mich. — Moore  v.  Saginaw,  etc.,  R. 
Co..  116  Mich.  103.  72  NW  1112. 

Mo. — Gage  v.  St.  Louis  Transit 
Co.,  211  Mo.  139,  109  SW  13;  Swee- 
ney v.  Kansas  City  Cable  R.  Co.,  160 
Mo.  386,  51  SW  682:  Taylor  v.  Wa- 
bash R.  Co.,  38  SW  304,  42  LRA 
110;  Mitchell  v.  Chicago,  etc.,  R. 
Co.,    132    Mo.    A.    143,    112    SW    291. 

N.  J. — Sparks  v.  Citizens'  Coach 
Co.,  6  N.  J.  L.  365. 

N.  Y. — Piper  v.  New  York  Cent., 
etc.,  R.  Co..  156  N.  Y.  224,  50  NE 
851,  66  AmSR  560,  41  LRA  724  [rev 
89  Hun  76,  34  NYS  1072];  Hill  v. 
Starln.  65  App.  Div.  861,  73  NYS  91 
[aff  173  N.  Y.  632  mem,  66  NE 
1110    mem];   Caldwell    v.    Murphy,    8 


apply  in  case  of  an  injury  from  a  defective  win- 
dow,, or  from  a  door  closing  on  the  passenger's 
hand.20 

A  passenger  on  a  freight  or  a  mixed  train  most 
exercise  care  and  prudence  commensurate  with  the 


111.  A.  6781. 

[d]  WM~f  on  oar  In  front  of  an- 
tin«v— Where  a  railway  company 
agreed  to  carry  a  lumber  company's 
employees  to  and  from  work,  an 
employee,  by  riding  on  a  car  which 
was  being  pushed  In  front  of  the 
engine,  was  not  guilty  of  contribu- 
tory negligence.  Trinity  Valley  R. 
Co.  v.  Stewart.  (Tex.  Civ.  A.)  62  SW 
1086. 

[e]  Ordinary  jolts  or  lurches  of  a 
street  car  occasioned  by  its  opera- 
tion over  the  track  are  fairly  inci- 
dental to  that  mode  of  travel,  and 
the  annoyance  therefrom  is  assumed 
or  contemplated  by  the  passenger. 
Spooner  v.  Old  Colony  St  R.  Co., 
190  Mass.  132.  76  NE  660.  See  gen- 
erally  supra    I    1387. 

[f]  Anticipation  of  matters  not 
ordinarily    dangerous. — (1)     A    pas- 


senger who  enters  a  coach  with 
knowledge  that  it  will  be  switched 
is  not  as  a  matter  of  law  guilty  of 
contributory  negligence  by  merely 
reclining  In  his  seat,  since  he  may 
rely  on  the  carrier  doing  the  switch- 
ing in  a  careful  manner.  Missouri, 
etc.,  R.  Co.  v.  Coker,  (Tex.  Civ.  A.) 
143  SW  218.  (2)  A  passenger  is  not 
guilty  of  contributory  negligence  as 
a  matter  of  law  who  sits  in  a  car 
reading  while  the  same  Is  about  to 
cross  railroad  tracks,  If  there  is 
nothing  to  warn  him  of  danger. 
Chicago,  etc..  R.  Co.  v.  Smith.  124 
111.  A.  627  [aff  226  111.  178,  80  NE 
716].  (3)  A  passenger  on  a  street 
car,  acting  in  a  prudent  and  careful 
manner.  Is  not  bound  to  look  and 
listen    to   avoid    danger    from    other 

f passing  or  approaching  cars.  Hol- 
Ingsworth  v.  Cincinnati  St  R.  Co., 
21  Oh.  Cir.  Ct.  536.  12  Oh.  Cir.  Dec. 
100. 

X7.  Piper  v.  New  York  Cent,  etc.. 
R.  Co..  166  N.  Y.  224,  60  NE  851, 
66  AmSR  580.  41  LRA  724  [rev  89 
Hun  75.  34  NYS  1072]. 

18.  Ala. — Southern  R.  Co.  v.  Har- 
rington, 166  Ala.  630,  62  S  57.  139 
AmSR  69. 

111. — Devine  v.  Chicago,  etc,  R.  Co.. 
177  111.  A.  360.  362. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Scalf.  110  SW  862,  33  KyL  721,  26 
LRANS  263. 

Md. — United  R.,  etc..  Co.  v.  Riley, 
109   Md.   327.  71   A  970. 

Mo. — Russell  v.  St.  Louis,  etc.,  R. 
Co.,  175  Mo.  A.  467,  161  SW  638; 
Erwin  v.  Kansas  City,  etc.,  R.  Co.,  94 
Mo.  A.  289,  68  SW  88. 

Tex. — Texas  Midland  R.  Co.  v. 
Monroe,   (Civ.  A.)    166  SW  978. 

[a]  "A  material  distinction  is 
recognized  In  the  authorities  upon 
this  question,  between  cases  in  which 
a  passenger,  without  any  reasonable 
excuse  or  necessity,  and  without 
notice  to  the  carrier,  voluntarily  as- 
sumes a.  position  or  does  some  act 
which  necessarily  exposes  him  to 
danger  under  ordinary  conditions 
such  as  he  may  reasonably  expect  to 
exist,  and  cases  in  which  some 
necessity  or  reasonable  excuse  Is 
shown  for  such  action  on  the  part  of 
the  passenger.  In  cases  of  the  first 
class,  It  is  held  that  proof  of  such 
voluntary  and  unnecessary  conduct 
on  the  passenger's  part,  together 
with  proof  of  such  facts  as  will 
charge  him  with  knowledge  of  the 
dangers  incident  thereto,  shows  such 
a  want  of  ordinary  care  for  his  own 
safety  as  will  preclude  him  from  re- 
covering damages  for  any  Injury 
thereby  occasioned.  Tn  cases  of  the 
second  class.  It  Is  held  that  if  there 
is  evidence  tending  to  show  any  rea- 
sonable excuse  or  necessity  for  such 
conduct,  then  the  question  of  con- 
tributory negligence  is  a  question  of 
fact  for  the  determination  of  the 
jury     from    all     the    circumstances." 


Devine   v.    Chicago,   etc    R    Co..  177 
111.  A.  360.  862. 

[b]  rallar*  to  heat  ears*— (1)  A 
passenger  cannot  recover  for  iltneu 
caused  by  failure  to  heat  the  coach, 
if  his  contributory  negligent*  prox- 
imately caused  the  Injury,  and  the 
passenger's  failure  to  protect  him- 
self from  unnecessary  cold  or  to  pro- 
vide sufficient  clothing  may  or  may 
not  be  contributory  negligence  ac- 
cording to  the  circumstances.  South- 
ern R.  Co.  v.  Harrington.  164  Ala. 
630,  62  S  57,  139  AmSR  69;  Texas. 
etc.,  R.  Co.  v.  Harrington,  44  Tex. 
ClV.  A.  S8«,  98  SW  653.  (2)  Where 
a  railroad  passenger  who  Is  In- 
jured as  a  result  of  the  cold  and 
crowded  condition  of  a  train  be- 
came aware  of  its  condition  before 
it  left  the  station,  and  could  have 
abandoned  it.  his  contributory  neg- 
ligence for  failing  there  to  abandon 
the  train  is  a  question  for  the  Jury. 
Texas,  etc.,  R  Co.  v.  Rea,  27  Tex. 
Civ.  A.  549.  65  SW  1116.  (8)  Since 
a  postal  clerk  is  required  by  act  of 
congress  to  remain  in  the  mail  car 
while  on  duty,  he  Is  not  prima  facie 
guilty  of  contributory  negligence  pre- 
cluding recovery  for  illness  by  re- 
maining in  the  car  knowing  that  it 
is  so  insufficiently  heated  as  to  be 
uncomfortable.  Southern  R.  Co.  t. 
Harrington,  166  Ala  630.  52  S  57. 
139  AmSR  69. 

[c]  '  Taking'  dangerous  posttknw— 
Where  a  passenger  In  a  caboose  on 
a  freight  train  laid  down  on  one  of 
the  seats  along  the  side  of  the  car 
with  his  head  toward  the  engine,  and 
In  such  a  position  that  it  was  prob- 
able that  he  would  be  bumped  against 
the  framework  of  the  seat  or  thrown 
off  the  seat  by  the  usual  violent 
jolting  Incident  to  the  stopping  and 
starting  of  such  train,  and  was 
asleep  when  he  was  so  injured,  he 
was  not  entitled  to  recover.  Erwin 
v.  Kansas  City,  etc.,  R.  Co..  94  Mo. 
A.   289.-  68   SW  88. 

19.  Cleveland,  etc.,  R.  Co.  t. 
Hadley.  170  Ind.  •  204.  82  NE  10S5. 
84  NE  13.  16  LRANS  6*7.  16  Ann 
Cas  1:  Gulf.  etc..  R.  Co.  v.  Killebrew. 
(Tex.)   20  SW  182. 

[a]  Defective  oaten- — A  passenger 
in  a  railroad  car  has  the  right  to 
hoist  the  window  for  any  proper 
purpose,  and  to  assume  that  the 
window  catch  with  whtrh  it  is  equip- 
ped is  suitable  and  sufficient  to  now 
It  when  latched  properly.  Cleveland, 
etc..  R.  Co.  v.  Hadley.  170  Ind.  2M. 
82  NE  1026.  84  NE  13.  16  LRANS 
527,   16  AnnCas  1. 

[b]  Knowledge  of  defect. — The 
unexplained  falling  of  the  window  of 
a  car  soon  after  the  passenger  en- 
tered is  not  -sufficient  to  charge  him 
with  knowledge  that  the  window 
catch  is  defective,  and  to  subject  him 
to  an  imputation  of  contributory  neg- 
ligence in  thereafter  using-  the  win- 
dow. Cleveland,  etc..  R.  Co.  v.  Had- 
ley, *70  Ind.  204.  82  NE  1025.  84  NE 
13.   16  LRANS   527.   16   AnnCas  1. 

30.  Ala. — Louisville,  etc..  R.  Co,  v. 
Mulder,  1*9  Ala,  676.  42  S  742. 

Ky. — Brlneger  v.  Louisville,  etc, 
R.  Co.,  72  SW  788,   24   KyL   1973. 

Mass. — Carroll  v.  Boston,  etc  R. 
Co..  186  Mass.  97. 

Mo. — Creason  v.  St  Louis,  etc  R- 
Co..    149    Mo.    A    223.    130    SW   445. 

Tex. — Texas,  etc..  R.  Co.  v.  Overall. 
82  Tex.  247.  18  SW  142;  Texas  Mex- 
ican R.  Co.  v.  Wilson.  (Civ.  A)  U« 
SW   665. 

Utah. — Christensen  v.  Oregon  Short 
Line  R.  Co..  35  Utah  187.  99  P  171 
20  LRANS  265.  18  AnnCas  1159  and 
note. 

Va.— Virginia  R.  Co.  v.  Belt  111 
Va.  429,  79  SE  396.  AnnCaslMSA 
804. 

[a]     Hot  BscllfTwac*  as  matter  of 


For  later  oases,  developments  and  changes  tn  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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increased  dangers  ordinarily  incident  to  the  man- 
agement of  such  a  train.*1  He  assumes  the  incon- 
veniences and  additional  risks  that  are  usually  and 
reasonably  incident  to  transportation  on  such  a 
■train;2*  but  he  does  not  assume  any  risks  which 
arise  from  a  lack  of  proper  care  on  the  part  of  the 
carrier,**  and  hence  is  not  required  to  anticipate 
extraordinary  dangers  incident  to  the  carrier's  neg- 

l»w. — A  passenger  whose  hand  was 
Injured  by  having  the  car  door  shut 
on    It   was  not  as  a  matter  of   law 

fullty  of  contributory  negligence  In 
laobeying  -a.  notice  forbidding  pas- 
sengers to  stand  on  the  platform. 
■where  the  train  was  not  In  motion 
and  he  was  in  the  act  of  entering 
the  car  after  being  stopped  bn  the 
platform  by  the  conductor.  Louls- 
-ville.  etc..  R.  Co.  v.  Mulder,  149  Ala. 
«76.  42  3  742. 

[b]  It  la  not  necessarily  centrum- 
•tory  negligence  for  a  passenger  to 
place  his  hand  on  a  car  door  frame 
at  a  place  where  a  closing  of  the 
«ioor  will  cause  injury.  Chrlstensen 
■v.  Oregon  Short  Line  R.  Co.,  3S  Utah 
137.  99  P  676.  20  LRANS  266,  18 
AnnCas  1169. 

[cj  Cloning  of  door  by  employee. 
— <1)  Where  a  passenger  on  a  rail- 
road car,  while  the  train  was  stopped, 

was  standing  by  the  door  of  the  car, 

the  door  shutter  being  open,  with 
his  hand  resting  on  the  doorframe 
against  which  the  shutter  closed,  and 

while  In   this   position   the  brakeman 

closed  the  door,  thereby  injuring  the 

passenger's    little    finger,    there    was 

negligence  on  the  part  of  the  passen- 
ger, it  not  appearing  that  the  brake- 
man     might     have    seen    his     hand. 

Texas,  etc..  R.  Co.  v.  Overall.  82  Tex. 

247.    18   SW   142.      (2)    On   the   other 

hand,  where  a  passenger  on  a  street 

car.    being    unable    to    see    out    by 

reason  of  frost  on  the  windows,  and 

believing  that  the  next  street  was  the 

place    where    he    desired    to    alight, 

signaled   the  conductor  to  stop,  and 

walked    toward   the   door   which   the 

conductor  opened,   and    the  car  was 

"stopped     unusually     sudden,"     and 

plaintiff  discovering  that  he  had  not 

?et  reached  his  stopping  place  so 
nformed  the  conductor,  and  placed 
his  hand  against  the  door  jamb,  in 
plain  sight  of  the  conductor,  with 
his  thumb  In  the  slot  In  which  the 
door  ran,  to  support  himself  against 
the  sudden  starting  of  the  car,  and 
the  conductor  became  enraged  and 
slammed  the  door  on  plaintiff's 
thumb,  the  Jury  was  warranted  In 
finding  that  plaintiff  had  reason  to* 
believe  that  the  car  might  start  for- 
ward suddenly,  and  that  there  was 
nothing  other  than  the  door  jamb 
which  gave  him  means  of  steadying 
himselfT  and  that  he  was  therefore 
not  negligent.  Carroll  v.  Boston,  etc., 
R  Co..   186   Mass.    97.   71    NE   89. 

(d]     A  railroad  mall  clerk  in  the 
discharge  of  his,  duties,  while  he  is 


required  to  exercise  ordinary  care  In 
using  a  defective  door  of  the  mail 
car,  and  cannot  recover  if  he  falls 
so  to  do,  does  not  assume  the  risk 
of  the  defect,  even  though  he  knew 
of  it  and  did  not  report  it.  Virginia 
R  Co.  v.  Bell.  116  Va.  429,  79  SE 
39«,  AnnCasl916A  804. 

Je]  Vature  of  train  should  be  con- 
sidered.— In  determining  the  ques- 
tion of  contributory  negligence,  in 
an  action  for  injuries  to  a  passen- 
ger by  having  a  door  slam  on  his 
hand,  the  nature  of  the  train  as  a 
mixed  freight  and  passenger  train, 
and  its  mode  of  operation,  must  be 
considered.  Texas  Mexican  R.  Co.  v. 
Wilson,  (Tex.  Civ.  A.)  136  SW  665. 
[f]  Grasping  door  knob  in  naval 
manner*— The  fact  that  a  passenger 
in  leaving  the  baggage  coach,  and 
closing  the  door  by  taking  hold  of 
the  door  knob  in  the  usual  manner, 
did  not  stop  and  look  to  see  If  there 
would  be  danger  of  mashing  his 
finger  before  he  proceeded  to  close 
the  door  did  not  charge  him  with 
contributory  negligence.  Creason  ▼. 
St.  Louis,   etc..   R.    Co.,    149   Ho.   A. 


223.  130  SW  446. 

Standing  near  door  as  contributory 
negligence  see   Infra   J   1608. 

31.  Harris  v.  Hannibal,  etc.,  R. 
Co.,  89  Mo.  233,  1  SW  826,  68  AmR 
111;  Suttle  v.  Southern  R.  Co.,  160 
N.  C.   668,  64   SE  778. 

[a]  A  higher  degree  of  eare  is 
required  of  a  passenger  on  a  freight 
train  than  when  traveling  on  a  pas- 
senger train.  Toung  v.  Missouri 
Pac.  R.  Co.,  (A.)  84  SW  176,  113  Mo. 
A.   836,   88  SW   f«7. 

02.  Ala. — Lawrence  v.  Kaul  Lum- 
ber Co.,   171   Ala.   300.   65   S  111. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Overton.  114  Ark.  98,  169  SW 
364;  Arkansas  Southwestern  R.  Co. 
v.  Wingfield.  94  Ark.  76,  126  SW 
76;  St.  Louis  Southwestern  R.  Co.  v. 
Jackson.  93  Ark.  119,  124  SW  241; 
Arkansas  Cent.  R.  Co.  v.  Janson,  90 
Ark.  494.  119  SW  648. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Lippman,  110  Ga.  665.  36  SE  202.  50 
LRA.  673;  Ball  v.  Mabry.  91  Ga.  781. 
18  SE  64. 

111. — Illinois  Cent,  R.  Co.  v.  Axley, 
47  111.  A.  307. 

Ky. — Louisville,  etc..  R.  Co.  v. 
Campbell,  122  SW  848. 

Mass.— Olds  v.  New  York,  etc.,  R. 
Co.,  172  Mass.  73;  61  NE  460. 

Mich. — Frohriep  v.  Lake  Shore, 
etc.,  R.  Co.,  131  Mich.  459,  91  NW 
748;  Moore  v.  Saginaw,  etc.,  R.  Co., 
116  Mich.  103.  72  NW  1112. 

Minn. — Block  v.  Chicago,  etc.,  R. 
Co.,  132  Minn.  118,  155  NW  1072; 
Schultz  v.  Minneapolis,  etc.,  R.  Co., 
123  Minn.  406,  143  NW  1131;  Slraonds 
v.  Minneapolis,  etc..  R.  Co.,  87  Minn. 
408,  92  "NW  409;  Schilling  v.  Winona, 
etc.,  R.  Co.,  66  Minn.  252,  68  NW  1083. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Hum- 
phrey. 83  Miss.  721.  36  S  164. 

Mo. — Wait  v.  Omaha,  etc.,  R.  Co., 
165  Mo.,  612,  65  SW  1028:  Allison  v. 
St.  Louis,  etc..  R.  Co.,  157  Mo.  A.  72, 
137  SW  896;  Pickell  v.  St.  Louis,  etc., 
R.  Co.,  149  Mo.  A.  64  8,  129  SW  727; 
Russell  v.  Qutncy,  etc.,  R.  Co.,  125 
Mo.  A.  441,  102  SW  613;  Young  v. 
Missouri  Pac.  R.  Co..  (A.)  84  SW  175, 
113  Mo.  A.  636.  88  SW  767;  Portu- 
chek  v.  Wabash  R.  Co.,  101  Mo.  A 
62,  74  SW  368:  Erwln  v.  Kansas  City, 
etc.,  R.  Co..  94  Mo.  A  289,  68  SW 
88;  Dorsey  v.  Atchison,  etc.,  R.  Co., 
83  Mo.  A.  628;  Guffey  v.  Hannibal, 
etc.,  R.  Co..  53  Mo.  A.  462. 

N.  C— Usury  v.  Watkins,  162  N. 
C.  760,  67  SE  926;  Marable  v.  South- 
ern R.  Co..  142  N.  C.  657,  56  SE  356. 

Okl. — St.  Louis,  etc.,  R.  Co.  v.  Gos- 
nell.  23  Okl.  688,  101  P  1126,  22  LRA 
NS  892. 

S.  C. — Steele  v.  Southern  R.  Co..  65 
S.  C.  389,  33  SE  509,  74  AmSR  756. 

Tenn. — Felton  v.  Horner,  97  Tenn. 
579.  37  SW  696. 

Tex. — Lewis  v.  Texas,  etc.,  R.  Co., 
(Civ.  A.)  124  SW  1006;  Herring  v. 
Galveston,  etc..  R  Co.,  (Civ.  A.)  108 
SW  977  [writ  of  error  dlsm  102  Tex. 
100,  113  SW  621];  Missouri,  etc.,  R. 
Co.  v.  Schroeder,  44  Tex.  Civ.  A.  47, 
100  SW  808;  Texas,  etc.,  R.  Co.  v. 
Bumn.  43  Tex.  Civ.  A.  297.  95  SW 
29;  Mullen  v.  Galveston,  etc.,  R.  Co.. 
(Civ.  A)  92  SW  1000. 

Va — Southern  R.  Co.  v.  Dawson,  98 
Va.  677,  36  SE  996. 

"When  a  passenger  takes  passage 
upon  a  freight  train  he  assumes  the 
risks  reasonably  and  necessarily  In- 
cident to  carriage  by  that  method  of 
travel."  Block  v.  Chicago,  etc..  R. 
Co..  132  Minn.  118,  119.  155  NW  1072. 

"A  passenger  riding  in  a  freight 
train  or  a  mixed  train  must  be 
deemed  to  assume  all  the  Inconvenlr 
ences  and  risks  usually  and  reason- 
ably   Incident    to    transportation    or 


ligence.**  Thus  drovers  and  persons  accompanying 
stock  on  a  freight  train  assume  all  inconveniences 
and  risks  that  are  usually  and  reasonably,  incident 
to  the  operation  of  such  a  train  and  to  taking  care 
of  the  stock.2*  Although  derailment  is  more  liable 
to  happen  to  a  freight  train  than  to  a  regular  pas- 
senger train,  yet,  as  to  the  condition  of  the  ties 
and  roadway  for  moving  trains  safely,  a  passenger 

travel  on  such  trains,  and  is  not  en- 
titled to  insist  upon  having  the  same 
care  and  attention  that  he  might 
Justly  demand  upon  a  regular  pas- 
senger train."  4  Elliott  Railroads 
(  1629  [quot  Rodgers  v.  Choctaw, 
etc.,  R.  Co.,  76  Ark.  520.  623.  89 
SW  468.  113  AmSR  102.  1  LRANS 
11451. 

[a]  Waiver  of  precautions. — 
Where  a  passenger  chooses  to  be 
transported  on  a  train  not  adapted 
to  passenger  service,  such  as  a 
freight  or  a  logging  train,  while  he 
does  not  waive  the  carrier's  duty  of 
due  care  with  respect  to  his  safety, 
he  does  waive  all  precaution,  whether 
In  equipment  or  operation,  which  is 
inconsistent  with  the  ordinary  use 
and  conduct  of  such  a  train,  and  as- 
sumes the  risk  of  Injury  from  acci- 
dent incident  to  such  train  when 
equipped  and  operated.  In  the  usual 
way.  Lawrence  v.  Kaul  Lumber  Co., 
171  Ala.  300.  55  S  111. 

Assumption  of  risk  of  ordinary 
jars  on  freight  or  mixed  train  see 
supra  (  18877 

53.  Ala. — Southern  R.  Co.  v.  Crow- 
der.  130  Ala.  266,  30  S  592. 

Cal. — Roberts  v.  Sierra  R.  Co..  14 
Cal.  A.  180.  Ill  P  619.  627  (explosion 
of  dynamite  car  through  negligence 
of  carrier). 

Ind. — Indiana,  etc..  R.  Co.  v.  Mas- 
terson,  16  Ind.  A.  323,  44  NE  1004. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Campbell.  122  SW  848. 

Mich. — Moore  v.  Saginaw,  etc.,  R. 
Co..  115  Mich.  103.  72  NW  1112. 

Minn. — Kloppenburg  v.  Minneap- 
olis, etc,  R.  Co.,  123  Minn.  173.  143 
NW  322. 

Mo. — Allison  v.  St.  Louis,  etc.,  R. 
Co..  167  Mo.  A.  72.  137  SW  896. 

N.  Y. — Jones  vr  New  York  Cent,, 
etc.,  R.  Co.,  46  App.  Dlv.  470,  61  NYS 
721. 

N.  C. — Coon  v.  Southern  R.  Co.,  171 
N.  C.  759.  88  SB  510. 

Or. — Harvey  v.  Deep  River  Log- 
ging Co..  47  Or.  683,  90  P  501,  12 
LRANS  131. 

Tex. — Texas  Mexican  R.  Co.  v. 
Wilson,  (Civ.  A.)  186  SW  566;  Texas, 
etc..  R.  Co.  v.  Adams,  32  Tex.  Civ.  A. 
112,  72  SW  81. 

54.  K16ppenburg  r.  Minneapolis, 
etc..  R.  Co..  123  Minn.  173,  143  NW 
322;  Suttle  v.  Southern  R  Co..  150 
N.  C.  668.  64  SB  778;  McGregor  v. 
Great  Northern  R.  Co..  31  N.  D.  471, 
154  NW  261. 

25.  Tnd. — Lake  Shore,  etc.,  R.  Co. 
v.  Teeters,  166  Ind.  835,  77  NE  699, 
5  LRANS  425  [aff  (A.)  74  NE  10141. 

Mass. — Heyward  v.  Boston,  etc.,  R. 
Co.,  1(9  Mass.  466.  48  NE  773. 

Minn. — Kloppenburg  v.  Minneapo- 
lis, etc.,  R  Co..  123  Minn.  173,  148 
NW  322. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Troyer,  70  Nebr.  294.  103  NW  680,  70 
Nebr.  287,  97  NW  308;  Omaha,  etc., 
R.  Co.  v.  Crow,  64  Nebr.  747,  74  NW 
1066,  69  AmSR  741;  Missouri  Pac. 
R.  Co.  v:  Tietken.  49  Nebr.  130,  68 
NW  336.  69  AmSR  626. 

N.  D. — McGregor  v.  Great  North- 
ern R.  Co..  31.  N.  D.  471,  154  NW  261. 

[a]  A  person  traveling  on  a 
freight  train  on  a  stock  shipper's 
pass  assumes  such  risks  and  incon- 
veniences as  are  incident  to  the  meth- 
ods employed  by  the  company  in  the 
operation  of  its  freight  trains,  and, 
as  thus  modified,  the  liability  of  the 
railroad  company  to  such  shipper  for 
personal  Injuries  through  negligence 
Is  that  of  a  carrier  for  hire.  Chi- 
cago, etc..  R.  Co.  v.  Troyer.  70  Nebr. 
293.    103    NW    680.    70    Nebr.    287,   97 
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on  such  a  train  assumes  no  greater  risk  than  does 
a  passenger  on  an  ordinary  passenger  train.28 

Overcrowded  car.  It  has  been  held  that  a  pas- 
senger riding  on  an  overcrowded  car  assumes  the 
resulting  inconvenience27  and  increased  risk;28  but 
there  is  authority  to  the  contrary.29 

[y  1508]  b.  Standing  in  Oar.**  A  passenger  is 
not  justified  in  incurring  the  risk  incident  to  stand- 
ing in  a  car,  and  thus  subjecting  himself  to  injury 
from  jerks  and  jars  which  would  not  imperil  his 
safety  if  he  were  properly  seated,  and  this  may 
constitute  contributory  negligence,81  particularly 
where  he  does  so  in  violation  of  a  warning  posted 
in  a  prominent  place  in  the  car  or  given  by  an  em- 


ployee in  charge  thereof.22  In  as  much,  however, 
as  it  is  not  generally  practicable  or  usual  in  the 
course  of  the  business  to  require  passengers  to 
remain  in  a  seat  without  moving,  from  the  begin- 
ning to  the  end  of  a  journey,  it  is  properly  a  ques- 
tion of  fact  whether,  under  the  circumstances,  a 
passenger  is  negligent  in  standing  in  a  car  while  it 
is  in  motion."  At  any  rate  when  the  car  is  crowded 
so  that  passengers  cannot  all  be  accommodated  with 
seats,  it  is  not  negligent  for  a  passenger  to  stand, 
if  he  takes  proper  precautions  in  doing  so.** 

Failure  to  take  seat  before  starting  of  train  or 
car.  It  has  been  held  that,  if  a  train  stops  a  rear 
sonable  time  at  the  station  to  allow  passengers  to 


86.  Reber  v.  Bond.  38  Fed.  822; 
Ohio  Valley  R.  Co.  v.  Watson.  93  Ky. 
654.  21  SW  244.  14  KyL  611.  40  Am 
SR  211,  19  LRA  310  and  note. 

97.  Lobner  v.  Metropolitan  St.  R. 
Co..  79  Kan.  811,  101  P  463.  21  LRA 
NS  972 

38.  Seale  v.  Boston  El.  R.  Co.,  214 
Mass.  59.  100  NB  1020;  McCumber  v. 
Boston  El.  R.  Co.,  207  Mass.  659,  93 
NE  698,  32  LRANS  475. 

[a]  A  street  oar  pa— eager  who 
voluntarily  enters  a  crowded  car, 
knowing  that  .she  cannot  get  a  seat 
and  may  have  to  stand  in  the  ves- 
tibule, assumes  any  risk  of  injury 
incident  to  the  crowded  condition  of 
the  car,  including  the  risk  from 
alighting  temporarily  to  enable 
other  passengers  to  leave  the  car, 
even  though  she  is  not  negligent  in 
entering  it.  McCumber  v.  Boston  El. 
R.  Co.,  207  Mass.  559.  93  NE  698.  32 
LRANS  475. 

39.  St.  Louis  Southwestern  R.  Co. 
v.  Tittle,  (Tex.  Civ.  A.)  115  SW  640; 
Ward  v.  Chicago,  etc..  R.  Co.,  102 
Wis.  215,  78  NW  442. 

[a]  Knowledge  of  conditions.— A 
passenger,  without  knowledge  of  the 
crowded  condition  of  a  train,  has  the 
right  to  assume  that  the  carrier  has 
done  its  duty  to  provide  sufficient 
accommodations.  St.  Louis  South- 
western R.  Co.  v.  Tittle,  (Tex.  Civ. 
A.)  115  SW  640. 

30.  Preparing  to  leave  conveyance 
before  It  stops  see  supra  §  1497 

31.  Ark. — Krumm  v.  St.  Louis, 
etc.,  R.  Co..  71  Ark.  690,  76  SW  1075. 

Ga. — East  Tennessee,  etc.,  R.  Co. 
v.  Green,  95  Ga.  736,  22  SE  658. 

Mich. — Minock  v.  Detroit,  etc.,  R. 
Co.,  97  Mich.  425.  56  NW  780. 

N.  Y. — De  Soucy  v.  Manhattan  R. 
Co..  15  NTS  108. 

N.  C. — Asbury  v.  Charlotte  Elec- 
tric R..  etc..  Co.,  125  N.  C.  668,  34  SE 
654;  Wallace  v.  Western  North  Caro- 
lina R.  Co..  98  N.  C.  494,  4  SE  603,  2 
AmSR  346. 

Pa. — Whipple  v.  West  Philadelphia 
Pass.  R.  Co..  11  Phila.  345. 

R.  I. — Cottrell  v.  Pawtucket  St.  R. 
Co..  27  R.  I.  665,  66  A  269. 

[a]  A  railroad  company  has  a 
right  to  expect  that  passengers  win 
sit  in  the  oars  until  stations  are 
called,  as  is  the  common  custom  on 
railroads,  or,  if  they  do  not,  that 
they  will  inform  themselves  of  their 
whereabouts.  Minock  v.  Detroit,  etc., 
R.  Co.,  97  Mich.  425,  66  NW  780. 

[b]*  Where  d  passenger  was  seated 
at  the  time  of  his  injury  by  the  de- 
railment of  a  street  car  in  which  he 
was  riding,  the  question  of  contribu- 
tory negligence  does  not  arise.  Ram- 
son  v.  Metropolitan  St.  R.  Co.,  78 
App.  Div.  101.  79  NTS  588  [aff  177 
N.  T.  678  mem,  69  NE  1J29  mem]. 

33.  St.  Louis  Southwestern  R.  Co. 
v.  Wyman,  119  Ark.  630,  178  SW  423; 
St.  Louis,  etc.,  R.  Co.  v.  Harmon,  85 
Ark.  503,  109  SW  295;  Abelson  v.  St. 
Louis,  etc.,  R.  Co.,  84  Ark.  181,  105 
SW  81;  Krumm  v.  St,  Louis,  etc.,  R. 
Co.,  71  Ark.  690,  76  SW  1075;  Jack- 
son v.  Philadelphia  Tract.  Co.,  182 
Pa.  104,  37  A  827. 

[a]  Standing  In  caboose. — One 
standing  in  the  caboose  of  a  moving 


freight  train,  which  contained,  in  a 
prominent  position,  a  warning  to  pas- 
sengers against  standing  while  the 
train  was  in  motion,  was  guilty  of 
negligence  contributory  to  his  in- 
Jury,  and  barring  a  recovery  there- 
for, although  he  had  risen  to  get  a 
drink  and  was  waiting  for  the  water 
to  be  cooled.  Krumm  v.  St.  Louis, 
etc.,  R.  Co..  71  Ark.  690,  76  SW  1075. 

Violations  of  regulations  and  di- 
rections generally  see  supra  {  1487. 

33.  Ark. — Louisiana,  etc.,  R.  Co. 
v.  Willis,  108  Ark.  477,  158  SW  114, 
50  LRANS  441  and  note;  Pasley  v. 
St.  Louis,  etc.,  R.  Co.,  83  Ark.  22,  102 
SW  387,   13  AnnCas  121. 

Ga. — Gardner  v.  Waycross  Air- 
Line  R.  Co..  97  Ga.  482,  25  SE  334, 
64  AmSR  435. 

Ind. — Winona,  etc.,  R.  Co.  v.  Rous- 
seau, 48  Ind.  A.   248.  93  NE  34,  1028. 

Kan. — St.  Louis,  etc.,  R.  Co.  v. 
Burrows.  62  Kan.  89,  61  P  439. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Towell,  10  KyL  721. 

Mass. — Farnon  v.  Boston,  etc.,  R. 
Co..  180  Mass.  212,  62  NE  254. 

Mo. — Harris  v.  Hannibal,  etc.,  R. 
Co..  89  Mo.  233.  1  SW  825,  58  AmR 
111  and  note. 

N.  T. — Griffith  v.  Utica,  etc.,  R.  Co., 
17  NTS  692  [aff  137  N.  Y.  566  mem, 
33  NE  339  mem]. 

N.  C. — Tlllett  v.  Norfolk,  etc,  R. 
Co..  118  N.  C.  1031.  24  SE  111. 

Tex.— Gulf.  etc..  R.  Co.  v.  Bell,  93 
Tex.  634,  57  SW  939. 

Wash. — Lane  v.  Spokane  Falls,  etc., 
R.  Co.,  21  Wash.  119.  67  P  367,  76 
AmSR  821.  46  LRA  163. 

Wis. — Harden  v.  Chicago,  etc.,  R. 
Co.,  102  Wis.  213,  78  NW  424. 

Ont. — Hutchinson  v.  Canadian  Pac. 
R.  Co.,  17  Ont.  347  [app  dlsm  16 
Ont.  A.   429]. 

[a]  Standing  in  elosat;  sadden 
jerk  of  train. — Where  a  passenger 
while  standing  In  the  closet  of  a 
passenger  car.  Is  thrown  against  a 
stepladder,  leaning  against  the  wall 
of  the  closet,  by  a  sudden  lurch  of 
the  train,  in  consequence  of  which 
he  falls  against  the  window,  break- 
ing the  glass  and  injuring  his  eye 
and  face,  such  facts  do  not  raise  the 
issue  of  contributory  negligence.  St. 
Louis  Southwestern  R.  Co.  v.  Smith, 
38  Tex.  Civ.  A.  607.  86  SW  943. 

[bf  Standing  in  freight  train. — 
(I)  The  fact  that  a  passenger  on  a 
freight  train  is  standing  up  when 
he  Is  Injured  by  a  sudden  Jerk  or 
jar  of  the  train  does  not  make  him 
guilty  of  contributory  negligence  as 
a  matter  of  law.  St.  Louis,  etc.,  R. 
Co.  v.  Hartung,  96  Ark.  220.  128  SW 
1026:  St.  Louis,  etc..  R.  Co.  v.  Gil- 
breath,  87  Ark.  572.  113  SW  200;  St. 
Louis,  etc..  R.  Co.  v.  Burrows,  62 
Kan.  89,  61  P  439;  Louisville,  etc., 
R.  Co.  v.  Yowell,  10  Ky.  721;  Wallace 
v.  Western  North  Carolina  R.  Co.. 
101  N.  C.  454.  8  SE  166  (holding  that, 
where  a  freight  train  had  stopped. 
and  by  reason  of  heavy  jolts  and 
jars  a  passenger  who  was  standing 
up  In  the  car  for  the  purpose  of 
picking  up  an  overcoat  for  a  friend 
was  thrown  down  and  his  thigh  bone 
broken,  and  there  was  some  evidence 
tending  to  show  that  the  locomotive 
was  overloaded,    and   that   the  train 


was  carelessly  managed,  it  was  error 
to  instruct  the  jury  that  plaintiff 
waS  "guilty    of    contributory    negll- 

rence);  Texas,  etc,  R.  Co.  v.  Adams. 
2  Tex.  Civ.  A.  112.  72  SW  81: 
Chicago,  etc.,  R.  Co.  v.  Bule,  31  Tex. 
Civ.  A.  654,  73  SW  853  (holding  that 
the  fact  that  a  passenger  on  a 
freight  train  was  standing  up  in  the 
caboose  without  holding  on  to  any- 
thing when  he  was  injured  by  being 
thrown  to  the  floor  by  the  shock 
caused  by  the  backing  up  of  the 
train  to  make  a  coupling  did  not.  as 
a  matter  of  law,  make  him  guilty  of 
contributory  negligence).  (2)  "As 
Jars  are  common  on  such  trains,  the 
passenger  must  guard  against  them 
by  remaining  in  his  seat,  and  by  not 
unnecessarily  exposing  himself  to 
danger  from  such  jars  and  jerks. 
But,  as  it  is  tiresome  for  one  to 
take  a  long  Journey  on  a  train  with- 
out occasionally  arising  from  his 
seat,  and  as  matters  of  necessity  or 
convenience  frequently  justify  a 
passenger,  even  on  a  freight  train, 
in  shifting  a  position  or  standing 
for  a  moment,  it  can  not  be  said  as 
a  matter  of  law  that  every  time  a 
passenger  on  a  freight  train  arises 
from  his  seat  he  is  guilty  of  negli- 
gence. It  is  only  when  his  standing 
Fs  so  protracted  or  so  uncalled  for 
that  the  court  can  say  as  a  matter 
of  law  that  it  was  unnecessary  and 
imprudent  that  the  question  of  his 
negligence  will  be  taken  from  the- 
jury."  Pasley  v.  St.  Louis,  etc.,  R. 
Co.,  83  Ark.  22,  26.  102  SW  387,  13 
AnnCas  121.  (8)  Where  a  passenger, 
riding  in  the  caboose  of  a  train, 
knew,  or  by  the  exercise  of  ordinary 
care  could  have  known,  that  the 
train  had  stopped  to  do  some  switch- 
ing, and  by  the  exercise  of  ordinary 
care  could  have  known  that  a  part 
ef  the  train  was  likely  to  be  backed 
against  the  part  to  which  the  caboose 
was  attached,  and  that  some  concus- 
sion or  jar  would  be  likely  to  be 
produced  in  the  caboose,  but  who, 
without  thinking  about  the  approach- 
ing oC  the  cars,  and  without  paying 
any  attention  to  whether  the  cars 
were  approaching,  left  his  seat  and 
stood  up  in  the  car,  and  was  thrown 
down  and  injured,  when  he  would 
not  have  'been  had  he  kept  his  seat 
or  resumed  it  before  the  cars  struck, 
he  was  guilty  of  such  contributory 
negligence  as  barred  his  recovery 
against  the  railroad  for  the  injuries. 
Harris  v.  Hannibal,  etc.,  R.  Co.,  8J 
Mo.  233,  1  SW  325,  58  AmR  ill; 
Gabriel  v.  St.  Louis,  etc.,  R,  Co.,  lii 
Mo.  A.  222,  115  SW  3;  Hutchinson  v. 
Canadian  Pac.  R.  Co.,  17  Ont  347 
[app  dism  16  Ont.  A.  429]. 

34.  U.  S. — Trumbull  v.  Erlckson. 
97  Fed.   891.  38  CCA  536. 

Ark. — Louisiana,  etc.,  R.  Co.  v. 
Willis.  108  Ark.  477,  158  SW  114,  5» 
LRANS  441  and  note. 

Conn. — Kebbee  v.  Connecticut  Co..  IS 
Conn.  641.  84  A   329,  AnnCasl913C  1ST. 

Ill- — Ruch  v.  Aurora,  etc,  R.  Co.. 
160  III.  A.  329  [petition  stricken  ont 
for  certiorari  243  III.  474,  90  NE  924] 

Mo. — Allison  v.  St.  Louis,  etc  R- 
Co.,  157  Mo.  A.  72.  187  SW  891; 
Tickell  v.  St.  Louis,  etc.,  R.  Co..  145 
Mo.  A  648,  129  SW  727:  Holland  v. 
St.  Louis,  etc,  R.  Co..  105  Mo.  A.  117. 
79    SW  608. 


For  later  oases,  developments  and  ohaages  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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enter  the  cars,  and  a  reasonable  time  thereafter 
for  them  to  be  sealed,  a  passenger  who  fails  to  sit 
down  and  is  thrown  down  and  injured  by  the  start- 
ing of  the  train  after  the  usual  signal  is  sounded 
is  guilty  of  contributory  negligence;85  but  the  pas- 
senger may  act  on  the  presumption  that  he  will 
have  a  reasonable  opportunity  to  take  a  seat,  before 
the  car  is  moved." 

Standing  near  door.  Where  the  circumstances 
are  such  as  to  indicate  danger  in  so  doing,  it  may 
be  contributory  negligence  for  a  passenger  volun- 
tarily to  stand  near  the  door  of  the  car,  whereby 
he-  is  injured  by  reason  of  his  being  thrown  through 


the  door  and  from  the  car.37 

[$  1509]  c.  Changing  Position.  It  is  not  negli- 
gence per  se  for  a  passenger  to  move  from  one  part 
of  the  car  to  another  while  it  is  in  motion;  but 
whether  or  not  it  is  negligence  depends  on  the  cir- 
cumstances of  the  case  and  is  usually  a  question  of 
fact  for  the  jury.38  But  if  a  passenger  leaves  the 
place  provided  for  him  and  unnecessarily  goes  to  a 
place  of  greater  danger,  he  assumes  the  risk,99  and 
cannot  excuse  himself  on  the  plea  that  he  or  others 
believed  it  to  be  safe.40  And  if  he  fails  to  exercise 
such  care  and  prudence  as  is  required  by  the  addi- 
tional risk  which  he  incurs  in  moving  about,  he  is 


N.  T.— Butler  v.  New  York  City  R. 
Co..  109  App.  Dlv.  658,  96  NTS  254; 
GrBtsch  v.  Stelnway  R,  Co..  19  App. 
Dlv.  1*0,  45  NYS  1075;  Pollard  v.  New 
York,  etc.,  R.  Co.,  20  N.  Y.  Super  437. 

[a]  A  passenger  on  an  open  street 
oar,  who  voluntarily  rides  Btanding 
between  two  seats,  assumes  the  man- 
ifest inconveniences,  and  risks  inci- 
dent to  the  proper  operation  of  the 
car;  but  in  so  riding  he  is  not  guilty 
of  such  contributory  negligence  as 
prevents  recovery  for  injury  resulting 
from  the  negligent  operation  of  the 
car.  Kebbee  v.  Connecticut  Co.,  85 
Conn.  641.  84  A  329,  AnnCasl913C  167. 

{b]  Surrendering  aaat  to  another. 
— It  cannot  be  held,  as  a  matter  of 
law.  that  a  passenger  in  a  crowded 
railroad  car.  by  surrendering  his  seat 
to  one  less  able  to  stand  than  him- 
self, is  guilty  of  negligence  which 
precludes  his  recovery  for  an  injury 
received  through  the  negligence  of 
the  carrier,  although  such  injury 
would  not  have  been  received  had 
he  retained  his  seat.  Trumbull  v. 
Erickson,   97    Fed.    891,    38   CCA   636. 

[c]  Crowded  caboose. — Where  the 
caboose  of  a  freight  train  carrying 
passengers  was  so  full  when  plaintiff 
boarded  it  that  plaintiff  could  not 
get  a  seat,  he  was  not  negligent 
merely  because  he  stood  in  the  aisle. 
Tickell  v.  St.  Louis,  etc.,  R.  Co.,  149 
Mo.  A.    648,  129  SW  727. 

[dj  Standing  without  taking  bold 
of  strap. — Whether  a  passenger  was 
guilty  of  contributory  negligence  in 
standing  in  a  crowded  street  car 
without  having  hold  of  a  strap  was 
a  question  for  the  Jury.  Butler  v. 
New  York  City  R.  Co.,  109  App.  Dlv. 
658.   96   NYS  254. 

35.  Macon,  etc  R.  Co.  v.  Moore, 
108  Ga.  84,  33  SE  889;  International, 
etc.,  R.  Co.  v.  Copeland,  60  Tex.  825. 
But  see  Cutcliff  v.  Birmingham  R., 
etc..  Co.,  148  Ala.  108,  41  S  873  (hold- 
ing that,  where  an  injury  to  a  street 
car  passenger  was  alleged  to  have 
resulted  from  defendant's  negligence 
in  starting  the  car  with  a  sudden  and 
unusual  Jerk,  Dlalntlff  was  not  guilty 
of  contributory  negligence,  as  a  mat- 
ter of  law,  in  falling  to  take  a  seat 
before  the  car  started,  although 
there  was  time  so  to  do  and  there 
were  vacant  seats);  Louisiana,  etc., 
R.  Co.  v.  Willis,  108  Ark.  477.  158 
SW  114,  6.0  LRANS  441  and  note; 
United  R.  etc.,  Co.  v.  Riley.  109  Md. 
327,  71  A  970  (holding  that,  where 
plaintiff  boarded  a  car  at  night,  while 
the  car  was  either  standing  still  or 
had  not  moved  perceptibly,  and  was 
injured  by  the  car  being  struck  from 
behind  by  a  runaway  car,  either 
while  he  was  in  the  act  of  entering 
or  while  he  had  stopped  on  the  plat- 
form momentarily  with  a  view  to 
going  inside  as  soon  as  the  car 
started,  or  with  the  Intention  of  re- 
maining on  the  platform,  plaintiff 
was  not  negligent,  nor  did  tie  assume 
the  risk  of  the  collision  by  being  on 
the  platform  after  having  an  oppor- 
tunity to  go  inside  the  car) ;  Weeks 
v.  Boston  El.  R.  Co.,  190  Mass.  563, 
77  NE  654  (holding  that,  in  an  action 
against  a  street  railroad  for  injuries 
to  plaintiff's  Intestate,  caused  by  the 
sudden  starting  of  defendant's  car 
with  a  jerk,  thereby  throwing  intes- 
tate down,  the  fact  that  after  de- 
ceased entered  the  car  she  walked 
up  the  aisle  five  or  six  feet  before 
[10C.J.-72] 


the  car  started  did  not  preclude  the 
jury  from  finding  that,  in  proceed- 
ing toward  the  front  of  the  car,  de- 
cedent was  exercising  ordinary  care, 
even  if  she  did  pass  an  empty  seat 
which  she  could  have  taken). 

36.  Moore  v.  Saginaw,  etc.,  R.  Co., 
119   Mich.    613,    78   NW   666. 

[a]  Thus,  on  entering,  on  invitation 
of  the  carrier,  a  car  from  which  the 
engine  is  detached,  the  passenger 
has  a  right  to  select  any  seat  that  he 
chooses,  and  may  presume  that  he 
will  have  time  so  to  do  before  the 
engine  is  backed  against  the  car  in 
such  a  manner  as  to  endanger  him 
unless  he  is  sitting  down.  Moore  v. 
Saginaw,  etc.,  R.  Co.,  119  Mich.  613, 
78  NW  666. 

37.  Thompson  v.  Duncan,  76  Ala. 
334;  Foley  v.  Boston,  etc..  R.  Co.. 
193  Mass.  332,  79  NB  765,  7  LRANS 
1076;  Gee  v.  Metropolitan  R.  Co.,  L. 
R.  8  Q.  B.  161:  Warburton  v.  Mid- 
land R.  Co.,  21  L.  T.  Rep.  N.  S.  836. 
Compare  Allison  v.  St.  Louis,  etc.. 
R.  Co..  167  Mo.  A.  72,  137  SW  896 
(holding  that,  where  ail  the  seats  of 
a  passenger  coach  of  a  mixed  train 
were  occupied,  and  passengers  were 
required  to  occupy  the  aisle,  and  a 
female  passenger  stood  near  the  end 
of  the  car,  holding  to  the  door  cas- 
ing to  make  her  position  secure,  and, 
while  coupling,  the  coach  was  jolted, 
and  she  was  thrown  on  the  floor  and 
injured,  she  was  not,  as  a  matter 
of  law,  guilty  of  contributory  negli- 
gence) 

38.  U.  S. — Columbia,  etc..  R  Co. 
v.  Means,  136  Fed.  83,  68  CCA  651: 
Chicago,  etc.,  R.  Co.  v.  Myers,  80 
Fed.  361,  25  CCA  486;  Bronson  V. 
Oakes,    76   Fed.   734,    22   CCA   520, 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Jamee,  121  Ala.  120,  25  S  847. 

Ark.-— St.  Louis,  etc.,  R.  Co.  v. 
Billingsley.   79  Ark.  836.  96  SW  357. 

Cal. — McCurrie  v.  Southern  Pac.  R. 
Co.,  122  Cal.  568,  55  P  324. 

Fla. — Atlantic  Coast  Line  R  Co.  v. 
Crosby,  62  Fla.  400,   43  S  318. 

111. — North  Chicago  St.  R.  Co.  v. 
Baur,  79  111.  A.  121  [aff  179  III.  126, 
53  NE  668,  45  LRA  108};  Lavls  v. 
Wisconsin  Cent.  R.  Co.,  64  111.  A.  636. 

Ind. — Indiana,  etc.,  R  Co.  v.  Mas- 
tersbn,  16  Ind.  A.  323.  44  NE  1004. 

La. — Lancon  v.  Morgan's  Louisiana, 
etc..  R..  etc..  Co.,  127  La.  1.  53  S  366. 

Md. — Baltimore,  etc.,  Turnp.  Road 
v.  Leonhardt.  66  Md.  70,  5  A  346. 

Minn. — Blondel  v.  St.  Paul  City  R. 
Co..  66  Minn.  284,  68  NW  1079. 

Mo. — Abernathy  v.  Lusk,  (A.)  182 
SW  1049;  Condy  v.  St.  Louis.N  etc.. 
R.  Co.,  12  Mo.  A.  588  (aff  85  Mo.  79]. 

N.  J. — Burr  v.  Pennsylvania  R.  Co., 
64  N.   J.  L.   30.  44  A  845. 

N.  Y. — Piper  v.  New  York  Cent, 
etc.,  R.  Co.,  89  Hun  75,  34  NYS  1072; 
Farrell  v.  Houston,  etc.,  R.  Co.,  4 
NYS  597. 

N.  C. — Suttle  v.  Southern  R  Co., 
150  N.  C.   668.  64  SE  778. 

Tenn. — Felton  v.  Horner,  97  Tenn. 
679,   37    SW   696. 

Tex. — Sturdlvant  v.  Ft.  Worth,  etc., 
R.  Co.,    (Civ.  A.)    27  SW  170. 

[a]  Where  a  passenger  left  hie 
seat  to  pick  op  a  paokage  belonging 
to  him,  and  was  thrown  down  and 
injured,  he  was  not  guilty  of  contrib- 
utory negligence.  Condy  v.  St.  Louis, 
etc.,  R.  Co..  13  Mo.  A.  588  [aff  85  Mo. 

Zt  la  the  duty  of  passengers 


791. 
tb] 


to  follow  the  reasonable  lnstruotlona 
and  to  rely  on  the  Judgment  of  those 
in  charge  of  a  street  car  In  regard  to 
moving  from  one  part  of  the  car  to 
another,  unless  It  is  apparent  that 
such  movement  would  be  attended 
with  danger.  Terre  Haute  Electric 
R  Co.  v.  Lauer,  21  Ind.  A.  466,  52 
NE  703. 

[c]  While  train  standing  atllL— 
(1)  A  passenger  on  a  mixed  train, 
who  leaves  his  seat  in  the  coach  to 


fret  a  drink  of  water  while  the  coach 
s  s 

being  shifted,  is  not  guilty  < 
tributory  negligence  precluding  a  re- 
covery  for   Injuries   received  by   the 
coach  receiving  an  unusual  and  sud- 


tandlng  still,  and  while  cars  are 
being   shifted,   is   not   guilty  of  con- 


den  Jolt  by  shifting  cars.  St.  Louis, 
etc.,  R  Co.  v.  Billingsley,  79  Ark. 
335,   96   SW   367;   Suttle   v.   Southern 


R  Co.,  150  N.  C.  668,'64  SE  778.  (2) 
To  go  on  the  platform  of  a  car  while 
the  train  is  standing  at  a  regular 
stopping  place  is  not  negligence  as  a 
matter  of  law.  McCurrie  v.  Southern 
Pac.  R.  Co  122  Cal.  558,  562.  56  P 
324  (where  the  court  said:  "It  cannot 
be  said  as  a  matter  of  law  that  the 
plaintiff,  by  leaving  hiB  seat  after  the 
train  had  stopped,  and  attempting  to 
go  to  the  platform  for  the  purpose 
of  meeting  his  son,  was  guilty  of  any 
negligence  which  contributed  to  his 
injury");  Atlantic  Coast  Line  R.  Co. 
v.  Crosby.  62  Fla.  400,  43  S  318  (hold- 
ing also  that  the  causes  which  may 
justify  a  passenger,  without  the  im- 
putation of  fault  on  his  part,  as 
against  the  carrier,  in  leaving  his 
seat  and  going  outside  the  car  and 
occupying  temporarily  a  position  on 
the  platform  while  the  cars  are 
standing  still,  depend  on  the  occasion 
and  circumstances  which  Induce  or 
impel  him  so  to  do).  (3)  Where  a 
passenger,  knowing  the  purpose  of 
drop  doors  on  the  platform  of  a  ves- 
tibuled  train  and  of -the  reasonable 
use  of  the  same  while  the  train  was 
at  a  station,  left  the  coach  she  had 
boarded  and  went  on  the  platform 
for  the  sole  purpose  of  standing 
there  while  the  train  was  at  the 
station,  and  she  was  injured  by  fall- 
ing down  the  steps  because  the  drop 
floor  was  raised  and  because  of  the 
absence  of  a  light,  she  was  negli- 
gent, precluding  a  recovery;  she  as- 
sumed the  risk  of  Injury,  although 
the  carrier  knew  that  passengers 
habitually  resorted  to  the  platform, 
where  the  carrier  did  not  acquiesce 
therein  by  keeping  the  drop  door 
down  at  stations.  Clanton  v.  South- 
ern R.  Co.,  165  Ala.  465,  51  S  616,  27 
LRANS    253. 

[d]  Xteavlng  aaat  wham  oar  ap- 
proaohlnf  onrve^— A  passenger  on  an 
electric  car  who,  knowing  that  the 
car  was  approaching  a  sharp  curve 
at  a  high  rate  of  speed,  left  his  seat 
and  spoke  to  the  conductor  in  the 
vestibule  was  not,  as  a  matter  of 
law,  guilty  of  negligence  contribut- 
ing to  injuries  received  by  being 
thrown  against  the  side  of  the  car 
when  the  curve  was  reached,  since 
he  had  a  right  to  presume  that  the 
speed  would  be  slackened  before  the 
car  arrived  at  that  point.  Blondel 
V.  St.  Paul  City  R.  Co.,  66  Minn.  284, 
68  NW  1079. 

39.  Chicago,  etc.,  R.  Co.  v.  Myers, 
80  Fed.  361.  25  CCA  486. 

40.  Chicago,  etc.,  R.  Co.  v.  Myers, 
80  Fed.   361,  25  CCA  488. 
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guilty  of  contributory  negligence.*1 

Temporarily  leaving  car.  A  passenger  is  not 
required  to  remain  aboard  a  train  until  he  reaches 
his  destination,  but  may  at  regular  stopping  places 
leave  the  train  for  refreshment,  exercise,  or  for  any 
other  purpose  not  inconsistent  with  his  character  as 
a  passenger,  provided .  he  exercises  due  care  and 
prudence  in  doing  so.*2 

Passing  from  one  car  to  another.  Whether  a  pas- 
senger is  guilty  of  contributory  negligence  in  pass- 
ing from  one  car  of  a  moving  train  to  another 
depends  on  the  circumstances  of  the  particular  case, 
and  it  is  not  negligence  per  se  for  him  so  to  do. 


particularly  where  the  cars  are-  vestibuled.**  A  pas- 
senger while  voluntarily  passing  from  one  car  to 
another  assumes  the  risk  of  injury  caused  by  the 
ordinary  movement  of  a  train  of  good  construction 
and  repair  over  a  track  in  good  condition,49  and 
will  be  guilty  of  contributory  negligence  if  he  fails 
to  exercise  ordinary  care  and  prudence  in  the 
attempt,**  as  where  he  voluntarily  attempts  to  pass 
at  a  time  when,  or  a  place  where,  it  is  unusually 
dangerous  for  him  so  to  do;"  but  he  does  not 
assume  any  risk  of  injury  resulting  from  the  car- 
rier's negligence.48 
By  direction  of  carrier.    Where  a  passenger  in 


41.  Hodler  v.  Public  Service  R. 
Co.,  85  N.  J.  L.  846,  88  A  1071;  Burr 
v.  Pennsylvania  R.  Co.,  84  N.  J.  L. 
SO,  44  A  845. 

43.  St.  Louis,  etc.,  R.  Co.  v.  Glos-- 
sup.  88  Ark.  225,  114  SW  247;  Texas, 
etc.,  R  Co.  v.  Mayfleld.  23  Tex.  Civ. 
A.  415,  56  SW  942;  Missouri,  etc.,  R 
Co.  v.  Overfleld,  19  Tex.  Civ.  A  440, 
47  SW  684;  Southern  R.  Co.  v.  Smith, 
95  Va.   187,  28   SE  173. 

[a]  Thus,  where  a  passenger 
train  stops  at  a  station,  and  the 
passengers  are  invited  to  alight,  and 
are  in  the  act  of  doing  so,  it  is 
not  negligence  for  a  passenger  who 
has  been  informed  by  one  of  the 
train  officials  that  the  train  will 
stop  ten  or  fifteen  minutes  to  go 
temporarily  on  the  platform  of  the 
coach  to  greet,,  a  friend,  and  bring 
her  into  the  car.  Southern  R.  Co.  v. 
Smith.   95   Va.   187,   28   SB  173. 

"Leaving  vehicle  at  Intermediate 
point  as  affecting  the  relation  of 
passenger  see  supra  }§   1051.   1052. 

43.  IJ.  S. — Boston,  etc.,  R.  Co.  v. 
Stockwell,  146  Fed.  605.  77  CCA  19: 
Northern  Pac.  R  Co.  v.  Adams.  116 
Fed.  324,  54  CCA  196  [rev  on  other 
grounds  192  U.  S.  440,  24  SCt  408,  48 
L.  ed.  613]. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver,  92  Ark.  432,  123  SW  662. 

D.  C. — McAfee  v.  Huidekoper,  9 
App.   36.   34   LRA  720. 

Ga. — Auld  v.  Southern  R.  Co.,  136 
6a.  266.  71  SE  426,  37  LRANS  618 
and  note;  Branan  v.  Southern  R. 
Co.,  135  Ga.  24,  68  SE  793;  Cotchett 

?.  Savannah,  etc.,  R.  Co.,  84  Ga.  687, 
1  SE  553. 

111. — Hannibal,  etc.,  R  Co.  v. 
Martin,  111  III.  219;  Chicago,  etc.,  R. 
Co.  v.  Gates,  61  III.  A.  211  [aft  162 
111.   98.   44   NE  1118]. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Berg,   32  SW  616,  17  KyL  1106. 

Mass. — Snowden  v.  Boston,  etc,  R 
Co.,  151  Mass.  220,  20  NE  40. 

N.  Y. — Downs  v.  New  York  Cent. 
R,  Co.,  47  N.  Y.  88. 

Oh. — Cleveland,  etc.,  R.  Co.  ▼. 
Manson,  80  Oh.  St.  451. 

Tex. — St.  Louis,  etc.,  R  Co.  v. 
Neely.  45  Tex.  Civ.  A  611,  101  SW 
481;  Galveston,  etc..  R.  Co.  v.  Patillo, 
45  Tex.  Civ.  A.  572,  101  SW  492; 
Galveston,  etc.  R.  v.  Co.  v.  Morris, 
(Civ.  A.)  60  SW  813  [aff  94  Tex. 
505.  61  SW  709]. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Clowes,  93  Va.  189,  24  SE  833. 

Wis. — Burt  v.  Douglas  County  St. 
R  Co..  83  Wis.  229.  53  NW  447,  18 
LRA  479. 

4a]     Where  there  Is  no   role  pro- 
ittng   It,    it   is    not   negligence    as 
a  matter  of  law  for  a  passenger  to 

?ass  from  one  car  to  another  while 
he  train  is  in  motion.  St.  Louis, 
etc.,  R  Co.  v.  Pollock,  93  Ark.  240, 
123  SW  790. 

[b]  Going  from  coach  (or  white 
to  coach  for  colored  people.— It  is 
not  contributory  negligence  for  a 
passenger  in  a  coach  reserved  for 
white  people  to  go  into  one  used  by 
negroes,  the  rules  separating  whites 
from  blacks  in  this  way  being  for 
the  segregation  of  the  races,  and  not 
for  the  safety  of  the  passengers. 
St.  Louis,  etc.,  R.  Co.  v.  Evans.,  99 
Ark.   69.  137  SW  668 


44.  U.  S.— New  York,  etc.,  R.  Co. 
v.  Kilby,  233  Fed.  262,  147  CCA  258. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Oliver.  92  Ark.  432,  123   SW  662. 

Ind. — Pittsburgh,  etc.,  R.  Co.  v. 
Schepman,  (A.)  82  NE  998  [rev  on 
other  grounds  171  Ind.  71,  84  NE 
998] 

NY  J. — Rivera  v.  Pennsylvania  R 
Co.,  83  N.  J.  L.  513,  83  A  883  [rev  80 
N.  J.  L.  217,  76  A  4551. 

Pa. — Helm  v.  Philadelphia  etc.,  R 
Co..  20  Pa.  Dist.  769. 

[a]  Vestibule*  on  passenger  oars 
ax*  designed  to  make  ft  safe  for  pas- 
sengers to  pass  from  one  car  to  an- 
other, and  .a  passenger  so  doing  is 
not  as  a  matter  of  law  negligent. 
Pittsburgh,  etc.,  R.  Co.  v.  Schepman, 
(Ind.  A.)  82  NE  998  [rev  on  other 
grounds  171  Ind.  71.  84  NE  988]. 

[b]  ▲  statutory  provision  against 
going  on  the  platform  of  a  oar,  pro- 
vided seats  are  furnished  inside  the 
car  sufficient  for  the  proper  accom- 
modation of  its  passengers,  does  not 
preclude  recovery  for  injury  to  a 
passenger  using  the  platform  of  a 
vestibuled  train  to  go  to  the  next 
car  to  obtain  a  seat.  Rivers  v.  Penn- 
sylania  R.  Co.,  83  N.  J.  L.  518,  83  A 
883  [rev  80  N.  J.  L.  217,  76  A  465] 
(construing  General  Railroad  Law 
[1903]  1  39). 

45.  St.  Louis,  etc,  R.  Co.  v.  Pol- 
lock, 93  Ark.  240.  123  SW  790;  Auld 
v.  Southern  R.  Co.,  136  Ga.  266,  71 
SE  426.  37  LRANS  518;  Choate  v. 
San  Antonio,  etc.,  R.  Co..  90  Tex.  82. 
36  SW  247,  37  SW  319;  San  Antonio, 
etc,  R.  Co.  v.  Choate,  22  Tex.  Civ. 
A.  618.  66  SW  214. 

[a]  A.  passenger  stepping  from 
one  oar  to  another  on  top  of  a  freight 
train  assumes  the  risk  in  so  doing. 
Neville  v.  St.  Louis  Merchants 
Bridge  Terminal  R.  Co.,  158  Mo.  293, 
69  SW  128. 

48.  Ala. — Hill  v.  Birmingham 
Union  R.  Co.,  100  Ala.  447,  14  S  201. 

111.'— Galena,  etc.,  R  Co.  v.  Yar- 
wood,  15  111.  468;  Eickhof  v.  Chicago, 
etc..  R.  Co.,  77  111.  A  196. 

La. — Bemiss  v.  New  Orleans,  etc., 
R  Co..  47  La.  Ann.   1671,  18  S  711. 

Mass. — Snowden  v.  Boston,  etc,  R 
Co..  151  Mass.  220,  24  NE  40. 

Miss. — Dougherty  v.  Yazoo,  etc., 
R.  Co..  84  Miss,  502,  36  S  699. 

N.  Y—  Piper  v.  New  York  Cent., 
etc..  R  Co.,  166  N.  Y.  224.  50  NB  851, 
66  AmSR  669.  41  LRA  724. 

S.  C. — Hunter  v.  Atlantic  Coast 
Line  R.  Co..  72  S.  C.  386,  61  SE  860, 
110  AmSR  606. 

[a]  Stepping  back  between  plat- 
forms.— A  passenger  who,  while 
passing  from  one  car  to  another, 
steps  back  to  allow  a  woman  to  pass 
in  advance  of  him,  and  Inadvertently 
steps  between  the  platforms,  is 
negligent.  Louisville,  etc.,  R  Co.  v. 
Stout,  66  111.   A.  298. 

[bl  Stepping  off  platform  of  rear 
coach. — Where  a  passenger  on  a 
train  at  night  passed  from  one  coach 
to  another  and  by  the  conductor  and 
the  porter  who  were  In  the  rear  car,  in 
search  of  water,  and  stepped  off  the 
back  platform  of  the  rear  car,  think- 
ing he  was  going  into  another,  there 
being  no  light  or  guard  chain  on 
such  rear  car,  he  cannot  recover  for 
the   Injuries  received,   the  proximate 


cause  of  the  Injury  being  his  own 
negligence.  Hunter  v.  Atlantic  Coast 
Line  R.  Co.,  72  S.  C.  336,  51  SE  811. 
110  AmSR  606. 

47.  McDaniel  v.  Highland  Ave., 
etc.,  R.  Co.,  90  Ala.  <4.  8  S  41: 
Dougherty  v.  Yazoo,  etc.,  R  Co..  14 
Miss.  502,  36  S  699. 

[a]  Going  from  car  to  engHuL— 
A  passenger  who  goes  from  a  coach 
to  the  engine  of  a  rapidly  moving 
train  for  the  purpose  of  getting 
water  is  guilty  of  contributory  negli- 
gence which  bars  a  recovery  of  dam- 
ages on  account  of  personal  injuries 
sustained  by  falling  between  the 
engine  and  the  coach  on  his  return, 
although  his  fall  may  have  been 
caused  by  a  defective  brake  which 
he  caught  hold  of,  or  by  the  negli- 
gence of  the  engineer  in  applying 
the  air  brake  suddenly.  The  court 
said  in  this  case:  "To  say  nothing 
of  his  going  to  the  engine,  where 
neither  necessity  nor  duty  called 
him.  in  attempting  to  return  to  the 
coach  while  the  train  waa  in  rapid 
motion  on  a  sharp  curve,  he  negli- 
gently, it  may  be  said  recklessly, 
exposed  himself  to  an  obvious 
danger,  and  in  consequence  was  in- 
jured." McDaniel  v.  Highland  Ave., 
etc,  R.  Co..  90  Ala.  64.  67,  8  S  41. 

48.  Bronson  v.  Oakes.  76  Fed, 
734,  22  CCA  620  (leaving  vestibule 
door  open);  St.  Louis,  etc,  R  Co. 
v.  Pollock,  93  Ark.  240.  123  SW 
790;  Johnston  v.  St.  Louis,  etc.,  R. 
Co.,  150  Mo.  A.  804,  130  SW  411. 
St.  Louis,  etc.,  R.  Co.  v.  Neely,  (Tex. 
Civ.  A.)  101  SW  481;  St  Louis 
Southwestern  R  Co.  v.  Keltt.  (Tex. 
Civ.  A.)   76  SW  311. 

[a]  JTor  lnstanoe,  where  a  male 
passenger  while  the  train  was  in 
motion  left  the  day  coach  which  had 
no  toilet  for  men,  for  the  smoking 
car,  to  use  a  toilet  therein,  and  was 
injured  in  consequence  of  the  negli- 

?:ence  of  a  porter  in  closing  the  door 
o  the  smoker  and  smashing  his  fin- 
gers, and  there  was  no  regulation  of 
the  carrier  forbidding  passengers  to 

?:o  from  one  car  to  another,  the  !»• 
ury  to  the  passenger  did  not  result 
from  a  risk  assumed  by  him.  St. 
Louis,  etc.,  R.  Co.  v.  Neely,  (Tex 
Civ.  A)  101  SW  481. 
__[b]  "Knowledge  ox*  danger.— (1) 
Where  a  passenger  fell  through  the 
door  of  an  open  vestibule  on  the  car 
in  which  he  was  riding,  the  mere 
fact  that  the  danger  was  apparent 
or  that  he  knew  of  it.  is  not  of  itself 
sufficient  to  authorize  a  verdict  for 
defendant  on  the  score  of  contribu- 
tory negligence,  unless  he  omitted 
to  conduct  himself  with  that  degree 
of  care  usually  exercised  by  an  or- 
dinarily prudent  person  under  the 
same  circumstances.  Johnston  v. 
St.  Louis,  etc.,  R.  Co..  ISO  Ho.  A 
304;  130  SW  413.  (2)  Where  a  pas- 
senger who  was  Injured  by  reason 
of  a  defective  coupling  between  pas- 
senger cars  testified  that  he  noticed 
the  shaky  condition  of  planks  con- 
necting the  cars  when  he  went  over 
them  first,  but  that  when  he  re- 
turned he  had  forgotten  the  defect 
and  thought  he  could  cross  safely. 
he  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law.  St 
Louis  Southwestern  R-   Co.  v.  Keitt 
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§§  1509-1510] 


CARRIERS 


[10  C.  J.]     1139 


passing  from  one  ear  to  another  while  a  train  is 
in  motion  aets  under  the  direction  of  the  conductor 
or  other  servant  of  the  carrier,  and  the  danger  in 
so  passing  is  not  obvious,  he  is  not  guilty  of  con- 
tributory negligence  per  se.M 

[y  1510]  a.  Projecting  Body  or  Limb  from  Oar. 
It  is  the  prevailing  rule  that  it  is  negligence  per  se 
for  a  passenger  on  a  railroad  voluntarily  or  inad- 
vertently to  protrude  his  arm,  hand,  elbow,  or  any 
other  part  of  his  body  through  the  window  of  a 
moving  car  beyond  the  outer  edge  of  the  window  or 


outer  surface  of  the  car,  so  as  to  come  in  contact 
with  objects  or  obstacles  near  the  track,  and  that  no 
recovery  can  be  had  for  any  injury  which  but  for 
such  negligence  would  not  have  been  sustained." 
But  according  to  some  authorities  the  question  as  to 
whether  a  passenger  is  guilty  of  contributory  negli- 
gence when  riding  in  this  manner,  and  receiving  an 
injury  by  reason  of  that  fact,  is  for  the  determina- 
tion of  the  jury  under  all  the  circumstances  of  the 
case.91  It  is  not  negligence  for  the  passenger  to  sit 
with  his  elbow  on  the  window  sill,  the  window  being 


<T«x.  civ.  A.)  7«  sw  311. 

Assumption  of  rlak  generally  see 
supra   i     1481. 

4*.  Ala. — Central  of  Georgia  R 
Co.  v.  Carleton,  163  Ala.  62.  61  S 
27. 

111. — Hannibal.  etc.,  R.  Co.  v. 
Martin,  111  111.  219;  Chicago  City  R. 
Co.  v.  McCaughna.  117  111.  A.  638 
[aff    216    111.    202,    74    NE    818]. 

Ind. — Louisville,  etc..  R.  Co.  v. 
Kelly.  92  Ind.  371.  47  AmR  149. 

Mass. — Stewart  v.  Boston,  etc.,  R. 
Co..     148  Mass.  605.  16  NE  466. 

Mich. — Dickinson  v.  Port  Huron, 
etc..  R.  Co.,  53  Mich.  43,  18  NW 
558. 

Miss. — Dougherty  v.  Yazoo,  etc., 
R.  Co.,  84  Miss.  502.  36  S  699  (ques- 
tion of  fact);  Davis  v.  LoulBvllle, 
etc.,   R.   Co.,   69  Miss.   136.   10   S    450. 

N.  T. — Lent  v.  New  York  Cent. 
etc.,  R  Co.,  120  N.  Y.  467,  24  NE 
653;  Mclntyre  v.  New  York  Cent. 
R,  Co..  37  N.  Y.  287.  4  Transcr.  A. 
1.  35  HowPr  36. 

Oh. — Cleveland,  etc,  R  Co.  v. 
Manson.  30  Oh.  St  461. 

[a]  Vaselng  from  passenger  ooaeh 


to  MfM*  oar.— It  is  not 'contribu- 
tory negligence  per  se  for  a  man  ac- 
customed to  railroad  travel  to  at- 
tempt to  pass  from  a  passenger 
coach  to  the  baggage  car  while  the 
train  is  moving  three  or  four  miles 
an  hour,  if  after  the  signal  for  a 
station  has  been  given  the  conductor 
tells  him  that  the  train  will  not  have 
time  to  stop,  and  directs  him  to  has- 
ten to  the  baggage  car  in  order  to 
?:et  certain  goods  preparatory  to  get- 
ing  off.  Davis  v.  Louisville,  etc., 
R.   Co..  69  Miss.   136.   10   S  450. 

[b]  Passing  from  trailer  to  grip 
oar. — Where  a  passenger  by  Invita- 
tion of  the  conductor  seeks  to  pass 
from  a  trailer  to  a  grip  car  while  the 
train  is  in  motion,  not  knowing  and 
not  being  warned  that  such  train 
was  about  to  turn  a  curve,  and  Is 
Injured,  the  carrier  Is  liable.  Chi- 
cago City  R.  Co.  v.  McCaughna.  117 
111.  A.  538  [aff  216  111.  202,  74  NE 
819]. 

[c]  Suggestion  of  conductor  con- 
strued not  to  be  command  or  direc- 
tion*—Where  a  passenger  through 
his  own  fault  took  an  express  train 
Instead  of  a  local  train  as  he  In- 
tended, and  after  the  train  started 
was  told  by  the  conductor,  "You  will 
have  to  ride  as  far  as  C.  Junction, 
take  the  two  rear  cars,  and  come 
back  (at  a  later  hour],"  and  he  im- 
mediately started  for  those  cars,  and 
in  going  from  one  to  the  other  while 
the  train  was  in  rapid  motion  was 
thrown  from  the  platform  by  a  lurch 
of  the  train  and  collision  with 
another  passenger,  and  was  injured, 
the  remark  of  the  conductor  was  not 
a  command  or  direction  that  plaintiff 
should  go  from  the  car  he  was  in  to 
the  rear  car,  and  the  passenger  act- 
ing merely  for  his  own  convenience 
took  on  himself  the  risk  arising 
from  such  conduct.  Stewart  v.  Bos- 
ton, etc.,  R.  Co.,  146  Mass.  606,  16 
NE   466. 

Aets  by  permission  or  direction  of 
employees    generally    see    supra    t 

80.  U.  8. — Christensen  v.  Metro- 
politan St.  R.  Co.,  137  Fed.  708,  70 
CCA   667. 

Ala. — Georgia  Pac.  R.  Co.  v.  Un- 
derwood, 90  Ala.  49.  8  S  116.  24  AmSR 
766. 

Ind. — Indianapolis,  etc..  R.  Co.  v. 
Rutherford.  29  Ind.  82.  92  AmD  386; 


Knauss  v.  Lake  Erie,  etc.,  R  Co.,  29 
Ind.  A.  216.  64  NE  95. 

Ind.  T. — Chicago,  etc.,  R  Co.  v. 
Hoover,    64    SW    679. 

Ky. — Shelton  v.  Louisville,  etc.,  R. 
Co..  89  SW  842,  19  KyL  216;  Clarke 
v.  Louisville,  etc.,  R  Co.,  101  Ky. 
34,  39  SW  840,  18  KyL  1082,  86  LRA 
123:  Favre  v.  Louisville,  etc.,  R.  Co., 
91  Ky.  541,  16  8W  870,  13  KyL  116; 
Louisville,  etc.,  R  Co.  v.  Slckings,  6 
Bush  1,  96  AmD  320;  Kentucky 
Cent.  R.   Co.  v.  Jaooby,    14   KyL  768. 

Md. — Pittsburg,  etc.,  R.  Co.  v. 
Andrews.  39  Md.  329,  17  AmR  668. 

Mass. — Todd  v.  Old  Colony,  etc. 
R.  Co.,  3  Allen  18,  80  AmD  49,  7 
Allen   207.  83  AmD  679. 

Nebr. — union  Pac.  R.  Co.  v,  Roe- 
ser.  69  Nebr.   62.  96   NW  68. 

Oh. — Interurban  R  etc.,  Co.  v. 
Hancock,  76  Oh.  St  88,  78  NE  964. 
116  AmSR  710  and  note,  6  LRANS 
997.  8  AnnCas  1036. 

Pa. — Pittsburg,  etc..  R  Co.  v. 
McClurg,  $6  Pa.  294  [overr  New  Jer- 
sey R.  Co.  v.  Kennard.  21   Pa.  203]. 

Porto  Rico. — Herrera  v.  Valdes,  4 
Porto   Rico-  Fed.    409. 

R  I. — Malakia  v.  Rhode  Island, 
36  R  I.  149,  89  A  387,  60  LRANS  42 
and  note. 

Va. — Richmond,  etc.,  R  Co.  v. 
Scott  88  Va.  958,  14  SE  763,  16 
LRA  91  and  note;  Dun  v.  Seaboard, 
etc.,  R.  Co.,  78  Va.  646.  49  AmR  388. 

"  In  the  absence  of  some  justify- 
ing necessity,  or  Incapacity  to  take 
care  of  himself  on  part  of  the  pas- 
senger, no  one  can  doubt,  I  think, 
from  the  reason  of  the  thing,  in 
view  of  the  nature  of  the  vehicle 
used,  being  a  railroad  car,  that  to 
extend  an  arm  or  a  hand  beyond  the 
window  sill  Is  dangerous,  and  is 
recklessness  or  negligence.  Wher- 
ever the  facts  present  such  a  case 
singly,  and  without  any  controlling 
or  Justifying  necessity,  we  think  the 
court  ought  to  declare  the  act  neg- 
ligence; and  as  there  was  nothing 
like  this  shown  in  the  case  before 
us,  we  think  the  court  ought  not  to 
have  affirmed  the  plaintiff's  point 
Unconsciously  exposing  himself  did 
not  help  the  plaintlfrs  case,  as  it 
was  not  Bhown  that  this  uncon- 
sciousness was  not  the  result  of  a 
want  of  prudent  attention  to  his  sit- 
uation on  part  of  the  plaintiff.  It 
would  be  a  novel  answer  to  the-  al- 
legation of  negligence,  to  allege  that 
the  plaintiff  had  slept  in  the  position 
he  was  in  when  hurt;  and  that  would 
be  a  condition  of  unconsciousness. 
Sleeping  when  due  care  would  re- 
quire one  to  be  awake,  or  in  danger- 
ous circumstances,  is  negligence,  and 
no  answer  to  the  company  can  be 
given  to  such  act.  Of  course  these 
views  are  predicated  of  a  case  in 
which  there  are  no  facts  to  qualify 
or  Justify  the  act.  It  is  possible 
that  a  state  of  facts  might  be  found 
to  show  an  exception  to  the  rule, 
and  where  that  occurs  the  rule 
ceases."  Pittsburg,  etc.,  R.  Co.  v. 
McClurg.    66    Pa.    294,    298. 

[a]  Illustrations.— (1)  A  passen- 
er  on  an  interurban  car  extending 
head  over  the  guard  rail  to  flick 
the  ashes  from  his  cigar,  so  that  his 
hand  struck  a  tree,  and  his  wrist 
was  broken,  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law. 
Malakia  vT  Rhode  Island  Co.,  38  R. 
I.  149,  89  A  837,  50  LRANS  42.  (2) 
A  passenger  In  a  street  car  who  on 
account  of  a  sudden  illness  extended 
her  head  through  a  window  above  a 


ger 
his 


screen  which  covered  the  lower  half 
of  the  window  and  was  injured  by 
striking  against  a  trolley  pole  beside 
the  track,  being  obliged  In  order  so 
to  reach  the  window  to  stand  up  or 
kneel  on  the  seat,  was  chargeable 
with  contributory  negligence  as 
matter  of  law,  which  precludes  a  re- 
covery against  the  carrier  for  the 
Injury.  Christensen  v.  Metropolitan 
St.  R  Coj  137  Fed.  708,  70  CCA  667. 

[b]  Where  there  are  iron  bars  ex- 
tending horizontally  serosa  the  win- 
dows of  an  electric  car,  equally  dis- 
tant from  each  other,  and  plaintiff 
while  sitting  in  the  car  permits  his 
arm  or  any  part  thereof  to  extend 
beyond  the  rods,  and  such  act  di- 
rectly contributes  to  an  accident  by 
reason  of  his  arm  being  struck  by 
a  car  on  an  adjoining  track,  he  Is 
guilty  of  contributory  negligence 
barrlngi  a  recovery.  Interurban  R., 
etc..  Co.  v.  Hancock,  75  Oh.  St.  88, 
78  NE  964,  116  AmSR  710,  6  LRANS 
997.  8  AnnCas  1036., 

BTegUgenoe  of  carrier  with  refer. 
enoe  to  obstacles  on,  or  near,  the 
track  see  supra  15   1376,   1385. 

n.  111. — Chicago,  etc,  R.  Co.  v. 
Pondrom.  61  111.  MS,  2  AmR  206. 

La. — Clerc  v.  Morgan's  Louisiana, 
etc.,  R.,  etc.,  Co.,  107  La.  370,  31  S 
886,  90  AmSR  319;  Klrd  v.  New 
Orleans,  etc.,  R  Co.,  105  La.  226.  29  S 
729. 

Mo. — Barton  v.  St  Louis,  etc.  R 
Co..  62  Mo.  253,  14  AmR  418;  Lar- 
rance  v.  Missouri  Pac.  R  Co.,  141 
Mo.  A.  338,  126  SW  649. 

N.  C. — McCord  v.  Atlanta,  etc. 
Air  Line  R  Co.,  134  N.  C.  53,  45  SB 
1031.    ' 

S.  C. — Quinn  v.  South  Carolina  R. 
Co.,  29  S.  C.  381.  7  SE  614,  1  LRA 
682. 

Tex. — Gulf,  etc.,  R  C-j.  v.  Phil- 
lips. 32  Tex.  Civ.  A.  288.  74  SW 
793:  Gulf,  etc,  R.  Co.  v.  Danshank, 
6    Tex.   Civ.  A.    386.    25   SW   295. 

Wis. — Spencer  v.  Milwaukee,  etc, 
R.   Co..   17   Wis.    487,    84   AmD   758. 

[a]  Season  for  rule. — "When  we 
consider  the  manner  in  which  rail- 
road cars  are  usually  constructed, 
with  the  windows  so  that  they  can 
be  opened,  and  arranged  at  a  suf- 
ficient height  from  the  seat  so  that 
passengers  will  almost  unconsciously 
place  their  arms  upon  the  sill  for 
support,  there  being  no  bars  or  slats 
before  the  window  to  prevent  their 
doing  so,  then  to  say  that  if  a  pas- 
senger's arm  extends  the  sllgrnest 
degree  beyond  the  outside  surface, 
he  is  wanting  in  proper  care  and  at- 
tention, and  that  if  an  injury  hap- 
pens, he  cannot  recover,  because  his 
conduct  must  have  necessarily  con- 
tributed to  the  result,  appears  to  us 
to  be  laying  down  a  very  arbitrary 
and  unreasonable  rule  of  law.  It 
is  probably  the  habit  of  every  person 
while  riding  in  the  cars  to  rest  the 
arm  upon  the  base  of  the  window. 
If  the  window  is  open,  it  is  liable 
to  extend  slightly  outside.  This  we 
suppose  Is  a  common  habit.  There 
is  always  more  or  less -space  between 
the  outside  of  the  car  and  any  struct- 
ure erected  by  the  side  of  the  track, 
and  must  necessarily  be  so.  to  accom- 
modate the  motion  of  the  car.  Pas- 
sengers know  this,  and  regulate  their 
conduct  accordingly.  They  do'  not 
suppose  that  the  agents  and  man- 
agers of  the  road  suffer  obstacles  to 
be  so  placed  as  barely  to  miss  the 
car  while  passing.    And  it  seem-  to 


1140     [10  C.  J.] 


CARRIERS 


[§§  1510-1511 


open,  but  without  protruding  it  beyond  the  ear, 
although  by  reason  of  some  sudden  jolt  or  jar  his 
arm  is  thrown  outside  and  he  is  injured.82  As  to 
street  cars  there  is  less  strictness  in  the  rule  with 
reference  to  the  elbow  or  arm  projecting,  or  holding 
on  to  the  posts  of  an  open  car,  or  the  like,  than  in 
the  case  of  ordinary  railroads,  and  it  is  generally 
held  not  to  be  negligence  per  se  so  to  do,  but  it  is 
a  question  of  fact  depending  on  the  circumstances 
of  the  case.™  ' 

Projecting  body  from  step  or  platform.    It  may 
be  negligence,  depending  on  the  circumstances,  for 


a  passenger  in  either  a  railroad  or  a  street  car  to 
stand  on  the  side  of  the  car  or  on  the  platform  and 
to  swing  or  project  his  body  out  so  as  to  come  in 
contact  with  obstacles.54 

[$  1511]  e.  Biding  In  Dangerous  or  Improper 
Place—  (1)  In  General.  A  passenger  who,  without 
some  reasonable  necessity  or  excuse  therefor,  rides 
in  a  place  not  intended  for  passengers,  and  which 
is  more  dangerous  than  the  places  where  passengers 
are  permitted  to  ride,  is  thereby  chargeable  with 
contributory  negligence,  and  cannot  recover  for  in- 
juries resulting  to  him  by  reason  of  his  assuming 


u»  almost  absurd  to  hold  that.  In 
every  case  and  under  all  circum- 
stances. If  the  party  Injured  had 
his  arm  the  smallest  fraction  of  an 
Inch  beyond  the  outside  surface,  he 
was  wanting  In  ordinary  care  and 
prudence."  Spencer  v.  Milwaukee, 
etc..  R.  Co.,  17  Wis.  503.  509,  84 
Am'D  758. 

52.  U.  S.— Farlow  v.  Kelly,  108 
U.  S.  288,  2  SCt  655,  27  L.  ed.  728: 
Schneider  v.  New  Orleans,  etc.,  R., 
64  Fed.  466  [aft  60  Fed.  210,  8  CCA 
5711. 

Ho. — Schloemer  v.  St.  Louis  Transit 
Co.,  204  Mo.  99,  102  SW  565;  Winters 
v.   Hannibal,  etc.,  R.  Co.,  39  Mo.  468. 

Or. — Moakler  v.  Willamette  Valley 
R.  Co.,  18  Or.  189,  22  P  948,  17  AmSR 
717,  6  LRA  656. 

Pa. — People's  Pass.  R.  Co.  'V.  Lau- 
derbach,  2  Pa.  Cas.  187,  3  A  672. 

W.  Va. — Carrlco  v.  West  Virginia 
Cent.,  etc.,  R.  Co..  86  W.  Va.  389, 
14  SE  12. 

53.  Cal. — Selgrel  v.  Eisen.  41  Cal. 
109. 

D.  C. — Chapman  v.  •  Capital  Tract. 
Co.,  37  App.  479:  Georgetown,  etc.,  R. 
Co.  v.  Smith,  25  App.  259,  5  LRANS 
274  and  note. 

Fla. — Jacksonville  Electric  Co.  v. 
Dillon,  67  Fla.   114,  64   S   669.     • 

Ga. — City  Electric.R.  Co.  v.  Salmon. 
1   Ga.   A.    491,    57   SE   926. 

111. — Pell  v.  Joliet,  etc..  R.  Co.,  142 
111.  A.  362  [afT  238  111.  510,  87  NE 
6421;  Chicago  City  R.  Co.  v.  Rood, 
62  ill.  A.  560  [rev  on  other  grounds 
163  111.  477,  45  NE  238,  54  AmSR 
478]. 

Iowa. — La  Barge  v.  Union  Electric 
Co..  138  Iowa  691,  116  NW  816.  19 
LRANS   213. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  McCleave,  38  SW  1056,  18  KyL 
1036. 

La. — Summers  v.  Crescent  City  R. 
Co.,  34  La.  Ann.   139,  44  AmR  419. 

Md. — North  Baltimore  Pass.  R.  Co. 
v.    Kaskell,    78    Md.   617.    28   A   410. 

Minn. — Lacey  v.  Minneapolis  St. 
R.  Co.,  118  Minn.  301,  136  NW  878; 
Dahlberg  v.  Minneapolis  St.  R.  Co.. 
32  Minn.  404,  21  NW  645,  50  AmR 
685. 

Mo. — Gardner  v.  Metropolitan  St. 
R.  Co.,  223  Mo.  389,  122  SW  1068. 
18  AnnCas  1166;  Gage  v.  St.  Louis 
Transit  Co.,  211  Mo.  139.  109  SW  13; 
Lange  v.  Metropolitan  St.  R.  Co.,  161 
Mo.  A.  500,  132  SW  31;  Smith  v.  St. 
Louis  Transit  Co.,  120  Mo.  A.  328. 
97  SW  218;  Miller  v.  St.  Louis  R. 
Co..  5  Mo.  A.  471. 

N.  Y. — Francis  v.  New  York  Steam 
Co.,  114  N.  T.  380,  21  NE  988;  Tuc- 
ker v.  Buffalo  R.  Co.,  53  App.  Dlv. 
571,  66  NTS  989  [aft  169  N.  T.  589 
mem,  62  NE  1011  mem]. 

Pa. — Germantown  Pass.  R.  Co.  v. 
Brophy.  105  Pa.  38. 

"It  does  not  necessarily  follow, 
however,  that  because  the  exposure 
of  the  person  from  the  window  of 
an  ordinary  railroad  carriage  moved 
by  steam  Is  negligence,  that  the  same 
exposure  from  the  window  of  a 
street-car  is  so.  The  motive  power 
is  much  more  under  control  In  one 
case  than  the  other,  whether  we 
speak  of  the  carriage  in  which  the 
passenger  is  or  of  anything  likely 
to  approach  it  from  a  parallel 
track,  and  the  speed  Is  less."     Miller 


v.    St. 
478. 


Louis    R.    Co.,    5    Mo.    A.    471. 


[a]  The  tost  is  whether  or  not  an 
ordinarily  prudent  person  would  do 
the  same  act  under  the  same  or  like 
circumstances.  Gage  v.  St.  Louis 
Transit  Co.,  211  Mo.  189,  109  SW 
13. 

[b]  XTegleot  of  conductor  to  warn 
of  danger*— Contributory  negligence 
of  a  street  railroad  passenger  in  pro- 
jecting his  arm  out  of  the  car  win- 
dow, whereby  it  was  struck  by  a 
bridge,  will  not  prevent  recovery,' 
where  the  conductor  neglected  to  give 
warning,  although  seeing  his  danger 
in  time.  South  Covington,  etc..  R. 
Co.  v.  McCleave,  38  SW  1056.  18  KyL 
1036. 

[c]  The  slight  exposure  of  a  pa*. 
sengers's  hand,  aim,  or  head  outside 
of  a  car  window  or  doorway  Is  not 
necessarily  an  act  of  negligence. 
Jacksonville  Electric  Co.  v.  Dillon, 
67  Fla.  114,  64  S  669;  La  Barge  v. 
Union  Electric  Co.,  138  Iowa  691,  116 
NW  816,  19  LRANS  213:  Smith  V. 
St.  Louis  Transit  Co..  120  Mo.  A.  328. 
97  SW  218. 

[d]  Projecting  head  beyond' mar- 
gin of  car. — (1)  A  passenger  In  a 
street  car,  who  became  nauseated  and 

§ut  his  head  out .  of  an  open  wln- 
ow  was  not  guilty  of  contributory 
negligence  as  a  matter  of  law. 
Lacey  v.  Minneapolis  St.  R.  Co.,  118 
Minn.  301,  136  NW  878.  (2)  Where 
a  passenger,  In  order  to  prevent  spit- 
ting on  the  floor  of  a  street  car, 
stuck  his  head  about  two  inches  be- 
yond the  margin  of  the  car  and  was 
struck  by  a  pole  erected  near  the 
track,  he  was  entitled  to  recover  for 
the  Injuries  received.  City  Electric 
R.  Co.  v.  Salmon.  1  Ga.  A.  491,  67 
SE  926. 

64.  Conn. — Nugent  v.  New  Haven 
St.  R.  Co.,  73  Conn.  139,  46  A 
876. 

111. — Lake  Shore,  etc.,  R,  Co.  v. 
Kelsey,  180  111.  630,  64  NE  608  (ques- 
tion for  jury);  Hewes  v.  Chicago, 
etc.,  R.  Co.,  119  111.  A.  393  [aff  217 
111.  500,  76  NE  515];  Schneider  v. 
North  Chicago  St.  R.  Co.,  80  111.  A. 
306. 

Iowa. — Huber  v.  Cedar  Rapids,  etc., 
R.'Co.,  124   Iowa  656,  100  NW  478. 

Ky. — Cunningham  v.  Central  Ken- 
tucky Tract.  Co.,  166  Ky.  30,  160  SW 
767.  49  LRANS  136. 

La. — Moore  v.  Edison  Electric 
Ilium.  Co.,  43  La.  Ann.  792,  9  S  433. 

Mass. — Cummings  v.  Worcester, 
etc.,  St.  R.  Co.,  166  Mass.  220,  44  NE 
126. 

Minn. — Benedict  v.  Minneapolis, 
etc.,  R.  Co.,  86  Minn.  224.  90  NW  360, 
91  AmSR  346.  57  LRA  639. 

N.  J. — Flynn  v.  Cons.  Tract.  Co., 
64  N-  J.  L.  375,  46  A  799  [aff  67  N. 
J.  L.  646,  62  A  369]. 

N.  Y. — Sias  v.  Rochester  R.  Co.,  92 
Hun  140,  36  NTS  378. 

Or. — Anderson  v.  City  R.  Co.,  42 
Or.  506,  71  P  659. 

Pa. — Butler  v.  Pittsburgh,  etc., 
Pass.  R.  Co.,  139  Pa.  195,  21  A  500. 

S.  C. — Talbert  v.  Charleston,  etc., 
R.  Co.,  97  S.  C.  466,  81  SE-182. 

Tex. — Houston,  etc.,  R.  Co.  ▼. 
Hampton.  84  Tex.  427. 

Wash. — Rose  v.  Northern  Pac  R. 
Co.,   81    Wash.    684,    143    P  146.   LRA 


1915B  166. 

Ont. — Simpson  v.  Toronto,  etc.,  R. 
Co..  16  Ont.  L.  31.  11  OntWR  297,  10 
OntWR  33   (reviewing  authorities). 

[a]  Clronmsta.no—  ahowxnV  con- 
trlbutory  negllgeno*. — (1)  Where  a 
passenger  on  a  street  car,  while 
standing  on  the  platform,  leaned  over 
a  railing  for  the  purpose  of  seeing 
where  certain  smoke  came  from,  to 
such  an  extent  that  he  was  struck 
by  a  trolley  pole  located  from  four- 
teen to  seventeen1  inches  from  the 
side  of  the  car,  and  from  nineteen 
to  twenty-four  Inches  from  the  rail- 
ing, he  was  guilty  of  contributory- 
negligence,  as  a  matter  of  law.  Hu- 
ber v.  Cedar' Rapids,  etc.  R.  Co.,  124 
Iowa  656,  100  NW  478.  (2)  A  pas- 
senger is  guilty  of  contributory  neg- 
ligence where  he  deliberately  swings 
out  from  the  step  of  the  rear  plat- 
form of  a  car  into  the  darkness  of 
the  night,  while  the  car  Is  moving 
and  about  from  one  hundred  and  fifty 
to  two  hundred  feet  distant  from  a 
station,  without  any  necessity  for 
so  doing,  and  merely  for  the  purpose 
of  going  to  the  smoking  car  which 
was  next  In  front  of  the  car  on  the 
rear  platform  of  which  he  was  stand- 
ing. Hewes  v.  Chicago,  etc.,  R  Co.. 
119  111.  A.  393  [aff  217  111.  600.  75  NE 
516]. 

f  b]  BTo  contributory  negligence-— 
( 1 )  A  passenger  standing;  on  the  back 
platform  of  a  car,  and  leaning  over 
the  gate  at  the  side  from  time  to 
time  to  expectorate,  was  not  neces- 
sarily negligent.  Simpson  v.  To- 
ronto, etc.,  R.  Co..  16  Ont.  L.  31,  11 
OntWR  297,  10  OntWR  S3.  (2)  One 
Injured  while  riding  on  the  footboard 
of  an  open  car  by  coming  in  contact 
with  the  strut  of  a  bridge  over  which 
the  car  was  passing  was  not  guilty 
of  contributory  negligence,  although 
he  leaned  back  In  returning  his 
money  to  his  pocket,  or  in  looking 
to  see  what  a  friend,  also  on  the  foot- 
board, was  doing.  Anderson  v.  City 
R.  Co..  42  Or.  606,  71.  P  659. 

[c]  Crowded  oar. — (1)  Where  a 
carrier  permits  its  cars  to  be  over- 
crowded, and  requires  its  passengers 
to  ride  on  the  platforms,  it  is  not 
liable  if  the  passenger,  while  riding 
on  the  platform,  negligently  extends 
his  person  beyond  the  car  line  from 
curiosity  and  Is  Injured  thereby, 
Benedict  v.  Minneapolis,  etc.  R.  Co, 
86  Minn.  224,  90  NW  360.  91  AmSR 
345,  57  LRA  689;  Talbert  v.  Charles- 
ton, etc.,  R.  Co.,  97  S.  C.  466.  81  SE 
182.  (2)  Where  a  boy  of  sixteen 
years  was  a  passenger  on  a  crowded 
train,  whereby  he  was  compelled  to 
stand  on  the  platform,  and  leaned 
out  slightly,  when  his  head  came  in 
contact  with  iron  posts  and  he  was 
killed,  he  was  guilty  of  such  con- 
tributory negligence  as  to  prevent 
his  recovery.  Benedict  v.  Minneap- 
olis, etc..  R.  Co..  86  Minn.  224,  90  NW 
360,  91  AmSR  345,  57  LRA  639. 

[d]  A  verdict  for  a  passenger 
who,  while  standing  on  .the  lower 
step  of  a  car,  with  his  body  project- 
ing outside  the  line  of  the  car.  was 
struck  by  another  car  and  injured- 
will  be  sustained,  although  the  jury 
were  unable  to  determine  from  tbe 
evidence  whether  there  was  standing 
room  in  the  aisles  of  the  coach,  or 
whether  there  were  vacant  seats  In 
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such  extra  hazard,  although  the  question  is  one  of 
fact  as  to  whether  the  hazard  was  increased  and 
the  injury  resulted  by  reason  thereof;65  and,  if  the 
dangerous  character  of  the  position  is  known  to  the 
passenger,  it  is  no  excuse  for  his  placing  himself 
there  that  the  trainmen  know  that  it  is  unsafe  and 
•do  not  prevent  him  from  occupying  it.69  But  riding 
in  an  unsafe  place  does  not  forfeit  the  passenger's 


right  to  care;"  and,  where  the  nature  of  the  acci- 
dent was  such  that  the  danger  of  injury  was  not 
enhanced  in  consequence  of  the  position  occupied 
by  the  passenger,  "or  where  the  accident  was  of 
such  a  nature  that  it  was  as  likely  to  occur  in  one 
portion  of  the  vehicle  of  transportation  as  in  an- 
other, his  right  of  recovery  will  not  be  affected  by 
the  fact  that  he  was  occupying  an  improper  place. 


other  coaches.  Lake  Shore,  etc.,  R. 
Co.  v.  Kelsey,  180  111.  630,  54  NB  60S 
[all  76  111.  A.  618]. 

Biding  on  platform,  running  board, 
•or  steps  generally  see  Infra  II  1613, 
1614. 

65.  U.  S. — Illinois  Cent  R.  Co.  v. 
Messina,  240  U.  S.  396.  36  SCt  368, 
(0  L.  ed.  709  [rev  (Miss.)  67  S  963]; 
Winters  v.  Baltimore,  etc.,  R.  Co., 
163  Fed.  106;  St.  Louis,  etc.,  R.  Co. 
v.  Leftwlch,  117  Fed.  127,  64  CCA  1. 

Ark. — Little  Rock,  etc.,  R.  Co.  v. 
Miles,  40  Ark.  298,  48  AraR  10. 

Colo. — Jackson  v.  Crllly,  16  Colo. 
103.  26  P  381. 

Qa. — Higgins  v.  Cherokee  R.  Co., 
73  Oa.  149. 

111. — Moss  v.  Johnson,  22  111.  633; 
Devlne  v.  Chicago,  etc.,  R.  Co.,  177 
111.  A  360;  Chicago  City  R.  Co.  v. 
Albrecht,  114  111.  A.  474;  Ohio,  etc., 
R.  Co.  v.  AUender.  47  111.  A.  484.  But 
see  Chicago  City  R  Co.  v.  Schmidt, 
117  111.  A  213  [ail  217  111.  396,  76 
NE  383]. 

Ind.— Udell  v.  Citizens  St.  R.  Co., 
162  Ind.  607.  62  NE  799,  71  AmSR  336. 

Iowa. — Quackenbush  v.  Chicago, 
•etc..  R.  Co.,  73  Iowa  468V  36  NW  623. 

Ky. — O'Dannell  v.  Louisville,  etc., 
R,  Co..  42  SW  846,  19  KyL  1005. 

Mass. — Foley  v.  Boston,  etc.,  R 
Co..  193  Mass.  322,  79  NK  765,  7  LRA 
NS  1076;  Worthen  v.  Grand  Trunk 
R.  Co..  126  Mass.  99. 

Mich. — Nieboer  v.  Detroit  Electric 
R.  Co..  128  Mich.  486.  87  NW  626; 
East  Saginaw  City  R.  Co.  v.  Bohn, 
27   Mich.  603. 

Minn. — Block  v.  Chicago,  etc.,  R. 
Co..  132  Minn.  118,  165  NW  1072. 

Mo. — Carroll  v.  Inter-State  Rapid 
Transit  Co.,  107  Mo.  663,  17  SW  889; 
Fusselman  v.  Wabash  R.  Co.,  139 
Mo.  A.  198.  122  SW  1137. 

N.  Y. — Kleffmann  v.  Dry  Dock,  etc., 
R.  Co.,  104  App.  Dlv.  416,  93  NYS 
741,  16  NYAnndas  334. 

N.  C— Miller  v.  Atlanta,  etc..  Air 
Line  R.  Co.,  144  N.  C.  545.  57  SE 
345;  Asbury  v.  Charlotte  Electric  R., 
«tc.  Co..  125  N.  C.  668,  34  SE  654; 
Smith  v.  Richmond,  etc.,  R.  Co..  99 
N.  C.  241.  5  SE  896. 

Oh. — Columbus  R.  Co.  v.  Muns.  27 
Oh.  Cir.  Ct.  277. 

Pa. — Bard  v.  Pennsylvania  Tract. 
Co..  176  Pa.  97,  34  A  958.  63  AmSR 
672;  Kracker  v.  Philadelphia  Rapid 
Transit  Co.,  34  Pa.  Super.  10. 

S.  C. — McLean  v.  Atlantic  Coast 
Line  R.  Co..  81  S.  C.  100.  110,  61  SE 
900.  1071.  128  AmSR  892,  18  LRANS 
763  [cit  Cyc]. 

Tenn. — Mobile,  etc.,  R.  Co.  v.  Bogle, 
101  Tenn.  40.  46  SW  760. 

Tex. — Missouri,  etc..  R.  Co.  v. 
Flood.  35  Tex.  Civ.  A.  197,  79  SW 
1106. 

Va. — Norfolk,  etc.,  R  Co.  v.  Fer- 
guson, 79  Va.  241. 

Wash. — Hawkins  v.  FroM  St.  Cable 
R.  Co.,  3  Wash.  692,  28  P  1021,  28  Am 
SR  72.  16  LRA  808. 

W.  Va. — Wensel  v.  City,  etc.,  R. 
Co.,  64  W.  Va.  310.  61  SE  1001. 

"The  authorities  generally  hold 
that  If  a  passenger,  without  an 
emergency    excusing    it,    rides    in    a 

Slace  of  obvious  danger,  which  he 
nows,  or  by  the  exercise  of  ordi- 
nary care  ought  to  know.  Is  not  pro- 
vided for  passengers,  and  such  act 
contributes  as  a  proximate  cause  to 
his  injury,  he  is  guilty  of  contribu- 
tory negligence  and  cannot  recover." 
McLean  v.  Atlantic  Coast  Line  R. 
Co..  81  S.  C.  100.  110,  61  SE  900.  1071. 
128  AmSR  892.  18  LRANS  763.  To 
same  effect  Fisher  v.  West  Virginia, 
etc.,  R.  Co..  42  W.  Va.  188.  24  SE 
£70.  33  LRA  69. 


[a]  It  Is  the  duty  of  a  passenger 
on  getting  on  board  of  a  car  to  place 
himself  In  a  safe  position  therein.  If 
he  is  able  to  obtain  such  position. 
Chicago  City  R.  Co.  v.  Albrecht.  114 
111.  A  474.  But  see  Sparks  v.  Citi- 
zens Coach  Co.,  6  N.  J.  L.  J.  366 
(holding  that  a  passenger  is  not 
obliged  to  select  the  seat  on  a  con- 
veyance provided  by  a  carrier  which 
is  the  least  exposed  to  danger,  but 
has  the  right  to  presume  that  all.the 
Beats  provided  for  passengers  by  the 
company  are  free  from  danger;  If  it 
is  a  seat  provided  for  passengers, 
that  Is  enough). 

[b]  Where  a  passenger  la  In  Us 
proper  place  (1)  in  a  car  and  makes 
no  exposure  of  his  person  to  danger, 
there  can  be  no  question  of  contribu- 
tory negligence.  Louisville,  etc.,  R 
Co.  v.  Snyder.  117  Ind.  435.  20  NE 
284,  10  AmSR  60,  3  LRA  434.  (2) 
Where  a  mother  with  three  children 
boards  an  open  street  car,  and  per- 
mits a  child  seven  years  of  age  to  sit 
at  the  end  of  a  seat  next  to  a  wire 
screen  designed  to  protect  passen- 
gers, and  the  screen  does  not  reach 
to  the  floor  of  the  car,  and  while  it 
is  going  around  an  abrupt  curve  the 
child  is  thrown  from  the  seat  under 
the  wire  screen  to  the  ground  and 
is  killed,  the  mother  Is  not  guilty  of 
contributory  negligence  precluding  a 
recovery  for  the  child's  death.  In- 
dianapolis Tract.,  etc..  Co.  v.  Beck- 
man.  40  Ind.  A  100,  81  NE  82. 

[c]  Sitting  at  opsn  window— (1) 
Ordinarily  it  is  not  negligence  for  a 
passenger  to  sit  with  his  face  toward 
an  open  window.  Missouri,  etc.,  R. 
Co.  v.  Flood,  36  Tex.  Civ.  A.  197,  79 
SW  1106.  (2)  A  passenger  who  sits 
by  an  open  window  with  knowledge 
of  the  fact  that  sparks  and  cinders 
are  entering  the  window  cannot  re- 
cover for  injuries  resulting  there- 
from, on  the  ground  that  the  com- 
pany was  negligent  in  allowing  the 
window  to  be  out  of  repair,  so  that 
it  could  not  be  closed,  if  he  knew, 
or  by  the  exercise  of  ordinary  care 
could  have  known,  that  there  were 
unoccupied  seats  with  protected  win- 
dows. O'Donnell  v.  Louisville,  etc., 
R.  Co.,  42  SW  846,  19  KyL  1005. 

[d]  Bitting  on  railing  of  open  oar. 
— A  passenger  on  an  excursion  train 
who  seats  himself  on  the  rear  end 
of  an  open  car,  on  a  railing  not  ex- 
ceeding two  and  a  half  inches  in 
thickness,  with  his  feet  elevated  by 
being  placed  on  the  seat  in  front  of 
him,  and  with  no  opportunity  of  pro- 
tecting himself  in  the  event  of  a  sud- 
den Jolt  of  the  car.  when  he  might 
have  found  a  safe  seat  in  an  adjoin- 
ing car  or  stood  up  in  the  car  in 
question,  is  guilty,  of  contributory 
negligence  as  a  matter  of  law.  Jack- 
son v.  Crllly,  16  Colo.  103,  26  P  331. 

[e]  Sitting  in  ohalr  Instead  of  sta- 
tionary seat. — (1)  Where  a  passen- 
ger enters  a  caboose  and  sees  a  chair. 
it  has  been  held  that  he  is  Justified 
in  Inferring  that  it  Is  there  for  a 
seat,  and  using  it  in  preference  to  the 
stationary  seats  around  the  sides  of 
the  car  is  not  contributory  negligence 
in  a  case  where,  in  consequence  of 
loaded  cars  being  violently  backed 
against  the  caboose,  he  Is  thrown 
from  his  seat  on  to  the  stove  in  the 
car.  and  thereby  injured.  Quacken- 
bush v.  Chicago,  etc..  R.  Co..  73  Iowa 
458,  35  NW  523.  (2)  Where  he  knows 
that  the  train  crew  are  still  engaged 
in  switching,  and  sits  down  in  a 
chair  instead  of  in  the  seats  pro- 
vided for  passengers,  he  is  not  In 
the  exercise  of  due  care,  and  cannot 
recover  for  Injuries  received  by  be- 


ing thrown  from  his  seat  by  the  col- 
lision of  a  car  with  the  caboose. 
Freeman  v.  Pere  Marquette  R.  Co., 
131  Mich.  644,  91  NW  1021,  100  Am 
SR  621.  (S)  Where  a  passenger  In 
a  caboose,  instead  of  taking  a  sta- 
tionary seat  along  the  side  of  the 
car,  voluntarily  sits  in  a  light,  loose 
chair  known  to  him  to  be  the  con- 
ductor's seat,  and  placed  against  a 
box  that  Is  within  three  inches  of 
the  open  door  of  the  caboose,  and  in 
consequence  of  the  cars  running  to- 

?:ether  violently  he  is  thrown  out  of 
he  open  door  and  injured  thereby, 
he  is  guilty  of  contributory  negli- 
gence. Norfolk,  etc.,  R.  Co.  v.  Fer- 
guson, 79  Va.  241. 

[f  ]  Sitting  on  arm  of  seat  of  train 
uta  partly  for  freight.. — A  passen- 
ger traveling  on  a  train  composed 
partly  of  freight  and  partly  of  pas- 
senger cars,  who  knows  that  the 
shocks  in  coupling  such  trains  are 
greater  and  more  frequent  than  In 
the  case  of  trains  composed  wholly 
of  passenger  cars.  Is  guilty  of  negli- 
gence contributing  to  injuries  re- 
ceived through  being  thrown  against 
a  seat,  if  he  sits  on  the  arm  of  one 
of  the  seats  with  his  elbow  on  the 
back  of  the  seat  and  his  hand  hold- 
ing on  to  the  corner  of  one  of  the 
adjoining  seats.  Smith  v.  Richmond, 
etc.,  R.  Co.,  99  N.  C.  241.  5  SE  890. 

[g]  Sitting  on  floor.— Where  a 
passenger  on  a  crowded  electric  car 
sat  on  the  floor  between  the  seats 
with  his  feet  on  the  running  board 
and  fell  off  while  the  car  was  round- 
ing a  curve,  it  was  not  error  to  di- 
rect a  verdict  for  defendant.  Wen- 
zel  v.  City.  etc..  R.  Co..  64  W.  Va. 
310.  61  SE  1001. 

66.  Winters  v.  Baltimore,  etc.,  R. 
Co.,  163  Fed.  106;  Files  v.  Boston, 
etc..  R.  Co.,  149  Mass.  204,  21  NE  311, 
14  AmSR  411;  Vessels  v.  Metropoli- 
tan St.  R.  Co..  129  Mo.  A.  708,  108 
SW  678. 

[a]  "If  a  person  takes  an  exposed 
position  upon  a  train  not  designed 
for  the  use  of  passengers,  he  him- 
self incurs  the  special  risks  of  that 
position,  whether  he  takes  it  by  the 
license,  non-interference,  or  even  ex- 
press permission  of  the  conductor." 
Files  v.  Boston,  etc.,  R.  Co.,  149  Mass. 
204,  206.  21  NE  311,  14  AmSR  411. 

[b]  Assent  of  trainmen. — Whether 
it  is  negligence  for  a  passenger  with 
the  knowledge  and  implied  assent  of 
the  trainmen  to  take  a  position  on 
the  car  less  safe  than  that  of  riding 
In  a  seat  Is  a  question  for  the  Jury. 
Vessels  v.  Metropolitan  St.  R.  Co., 
129  Mo.  A.  708.  108  SW  678. 

67.  Willmott  v.  Corrlgan  Cons.  St. 
R.  Co..  106  Mo.  636.  16  SW  500,  17 
SW  490. 

68.  U.  S. — Florida  Cent,  etc..  R 
Co.  v.  Sullivan,  120  Fed.  799,  67  CCA 
167.  61  LRA  410. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Bynum,  139  Ala.  389.  36  S  736. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  Coy, 
113  Ark.  265.  168  SW  1106. 

111. — Hlckey  v.  Chicago  City  R.  Co., 
148  111.  A.  197. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Fer- 
guson, 74  Kan.  268,  86  P  471. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Thomas,  79  Ky.  160.  42  AmR  208. 

La. — Hanson  v.  Mansfield  R.,  etc., 
Co..  38  La.  Ann.  111.  68  AmR  162. 

Me.— Keith  v.  Plnkham,  43  Me.  501, 
69  AmD  80. 

Miss. — Reed  v.  Yasoo,  etc.,  R.  Co., 
94  Miss.  639,  47  S  670. 

Mo. — Bolton  v.  Missouri  Pac.  R. 
Co.,  172  Mo.  92.  72  SW  530;  Paquin 
v.  St.  Louis,  etc.,  R.  Co.,  90  Mo.  A. 
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[§§  1511-1512 


For  some  purposes  it  is  necessary  for  one  who  is 
being  transported  as  a  passenger,  such  as  a  drover 
on  a  freight  train  accompanying  cattle,  to  ride  in  a 
more  hazardous  place  than  that  provided  for  the 
transportation  of  passengers,  and  the  assumption  of 
any  necessary  hazard  of  this  kind  will  not  be  con- 
tributory negligence.69  A  drover  or  other  person 
accompanying  property  being  transported  may, 
however,  be  negligent  in  assuming  unnecessary  haz- 
ards so  as  to  defeat  his  right  to  recover  for  in- 
juries resulting  therefrom.80 

Biding  on  top  of  car.  In  the  absence  of  some 
reasonable  necessity  therefor,  it  is  contributory 
negligence  for  a  passenger  to  ride  on  top  of  a  car, 
such  as  a  freight  car  or  a  caboose,*1  even  though 


N.  J. — New  York,  etc.,  R.  Co.  v. 
Ball.  S3  N.  J.  L.  283.  21  A  1052. 

Oh. — Vail  v.  Cincinnati  Inclined- 
Plane  R.  Co..  13  Oh.  Clr.  Ct.  494.  7 
Oh.  Clr.  Dec.  28. 

[a]  Where  a  passenger  on  a  stage- 
coach rode  on  the  outside  of  the 
coach  at  his  peril,  although  requested 
by  the  agent  of  the  stage  line  to  take 
an  Inside  seat,  and  was  Injured  by 
the  overturning  of  the  stagecoach, 
he  Incurred  the  peculiar  risks.  If  any 
there  were,  arising  from  his  exposed 
situation,  but  he  did  not  assume 
those  resulting  from  the  negligence 
of  defendant  or  of  those  in  nis  em- 
ploy. Keith  v.  Pinkham,  43  Me.  501, 
69  AmD  80. 

[b]  A  white  passenger  riding  In 
a  oar  set  aside  for  colored  passen- 
gers Is  not  thereby  chargeable  with 
contributory  negligence  as  to  in- 
juries received  by  the  engine  strik- 
ing cattle  on  the  track  and  being 
forced  through  such  car.  Florida 
Cent.,  etc.,  R.  Co.  v.  Sullivan,  120 
Fed.  799,  57  CCA  167.  61  LRA  410. 

[c]  injury  while  train  standing 
atuL — Whether  one  accompanying 
live  stock  had  a  right  to  ride  in  the 
car  with  the  stock  while  the  train 
was  In  motion  was  immaterial,  where 
the  injury  to  him  occurred  while  he 
was  in  the  car  when  it  was  standing 
still  on  the  track.  Bolton  v.  Mis- 
souri Pac.  R.  Co.,  172  Mo.  92.  72  S.W 
530. 

Proximate  eanse  generally  see  su- 
pra i  1489. 

59.  U.  S. — Chicago,  etc.,  R.  Co.  v. 
Lee,  92  Fed.  318.  84  CCA  365; 
Chicago,  etc..  R.  Co.  v.  Carpenter, 
66  Fed.  451,  5  CCA  551. 

Fla.— Florida  R.,  etc.,  Co.  v.  Web- 
ster. 25   Fla.   394.  5   S  714. 

111. — Illinois  Cent.  R.  Co.  v.  Beebe, 
174  111.  18.  50  NE  1019,  66  AmSR 
253.  43  LRA  210    [aft  69  III.  A.  363]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters,  168  Ind.  336,  77  NE  599.  6 
LRANS  425  faff  (A.)  74  NE  1014]; 
Evansvllle,  etc.,  R.  Co.  v.  Mills,  87 
Ind.  A.   598.   77  NE  608. 

Iowa.-*- Player  v.  Burlington,  etc., 
R.  Co.,  62  Iowa  723,  16  NW  347. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Smith.  162  Ky.  747,  172  SW  1088. 

Mass. — Ahem  v.  Boston  El.  R.  Co., 
210    Mass.    506,    97    NE   72. 

Minn. — Klappenburg  v.  Minneapo- 
lis, etc.,  R.  Co.,  123  Minn.  173.  143 
vw  322. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Avis. 
41  Tex.  Civ.  A.  72,  91  SW  877  [aff 
100  Tex.  33.  93  SW  424];  Texas,  etc., 
R.  Co.  v.  Adams,  32  Tex.  Civ.  A.  112, 
72    SW   81. 

Wis. — Lawson  v.  Chicago,  etc.,  R. 
Co.,  64  Wis.  447,  24  NW  618,  54  AmR 
634. 

[a]  Biding  in  stock  ear. — Under 
some  live  stock  shipping  contracts 
and  under  some  circumstances,  the 
fact  that  a  person  in  charge  of  live 
stock  which  is  being  transported 
rides  in  the  car  with  the  stock  does 
not  make  him  guilty  of  contributory 
negligence  so  as  to  preclude  recovery 
for  personal  Injuries  received.  Texas 
etc..  R.  Co.  v.  Reeder.  170  U.  S.  530, 
18  SCt  706.  42  L.  ed.  1134  [aff  76  Fed. 
550.  22  CCA  814];   Ralph  v.  Chicago. 


etc.,  R.  Co.,  216  Fed.  744,  132  CCA 
654;  Chicago,  etc.,  R.  Co.  v.  Lee,  92 
Fed.  818,  34  CCA  365;  Lake  Shore,  etc, 
R.  Co.  v.  Teeters,  166  Ind.  336,  77  NE 
699,  5  LRANS  426  [aff  (A.)  74  NE 
1014];  Evansvllle,  etc,  R  Co.  v. 
Mills,  37  Ind.  A.  698.  77  NE  608; 
Kloppenburg  v.  Minneapolis,  etc.,  R. 
Co..  123  Minn.  178.  143  NW  322. 

[b]  A  police  officer  charged  with 
the  duty  of  regulating  the  move- 
ments of  street  cars  and  vehicles  at 
a  street  corner  may,  to  perform  his 
duty,  get  on  a  part  of  a  street  car 
where  he  may  expose  himself  to 
danger,  and  where  passengers  are 
not  invited  or  expected  to  ride,  and 
whether  it  Is  necessary  for  him  so 
to  do  is  a  question  of  fact  under 
the  particular  circumstances.  Ahem 
v.  Boston  El.  R.  Co.,  210  Mass.  506, 
97  NE  72. 

Oar*  required  for  the  protection  of 
persons  who  are  properly  riding  in 
a  manner  more  dangeous  than  usual 
see  supra  §{  1303.  1304,  1889. 

60.  U.  S. — Kimball  v.  Palmer,  80 
Fed.   24  0,   25   CCA  394. 

Ala. — Beyer  v.  Louisville,  etc.,  R. 
Co..    114   Ala.    424.  21   S   952. 

Kan. — Walker  v.  Green,  60  Kan. 
289,  56  P  477. 

Miss.— Illinois  .  Cent.  R.  Co.  v. 
Brown.  77  Miss.   338,  28  S  949. 

Mo. — Rawllngs  v.  St.  Louis,  etc., 
R.  Co.,  175  SW  935;  Neville  v.  St. 
Louis  -Merchants  Bridge  Terminal  R. 
Co..  158  Mo.  293.  59  SW  123. 

N.  D. — Wahlen  v.  Great  Northern 
R  Co.,  23  N.  D.  607.  137  NW  576. 

Tex. — Hardin  v.  Ft.  Worth,  etc.,  R. 
Co..    (Civ.  A.)    100  SW  996. 

[a]  Unnecessary  riding  In  stoek 
car—A  contract  with  a  railroad  for 
the  transportation  of  horses,  which 
permits  the  shipper  to  accompany 
the  horses,  and  requires  him  to  look 
after  and  feed  them,  entitles  him  to 
enter  the  stock  car  at  reasonable 
times  for  that  purpose,  but  does  not 
make  the  car  a  place  for  his  trans- 

Sortation  when  not  caring  for  the 
orses.  although  it  does  not  in  terms 
provide  where  he  shall  ride.  Bruce 
v.  Chicago,  etc.,  R.  Co.,  136  Mo.  A. 
204.  116  SW  447. 

61.  V.  S. — Winters  v.  Baltimore, 
etc..  R.  Co.,  163  Fed.  106. 

Ala. — Beyer  v.  Louisville,  etc.,  R. 
Co..  114  Ala.   424.*  21  S  952. 

Ga. — Central   of  Georgia  R.   Co.   v. 


he  does  so  with  the  permission,  or  on  the  suggestion, 
of  one  of  the  trainmen82  or  a  station  agent.83 

[$  1512]  (2)  In  Oars  Not  Intended  for  Passen- 
gers.84 The  question  whether  or  not  a  passenger  is 
guilty  of  contributory  negligence  in  riding  in  a  car 
not  intended  for  passengers,  such  as  a  baggage, 
mail,  or  express  car,  is  generally  one  of  fact  de- 
pendent on  the  circumstances  of  the  case;88  but  to 
ride  in  such  a  car  without  the  consent  of  the  car- 
rier's employees  is  usually  considered  negligence 
per  se  so  far  as  absolutely  to  defeat  recovery  for 
injuries  which  are  caused  by  anything  likely  to 
happen' by  reason  of  the  construction  or  use  of  the 
car  for  its  appropriate  pnrpose,  or  which  would  not 
have  been  sustained  had  the  passenger  been  in  a 

that,  if  a  railroad  passenger  shall 
be  Injured  while  on  the  platform,  or 
in  any  baggage  wood,  or  freight  car. 
in  violation  of  printed  regulations 
posted  Inside  of  the  passenger  cars, 
the  company  shall  not  be  liable  if 
at  the  time  It  furnished  room  inside 
its     passenger     cars     sufficient     for 

fiassengers,  is  a  passenger  justified 
n  taking  a  position,  on  account  of 
the  crowded  condition  of  the  passen- 
ger car,  on  the  top  of  a  freight  car, 
holding  on  to  a  brake,  with  his  legs 
dangling  over  the  end  of  the  car. 
Chaney  v.  Louisiana,  etc.,  R.  Co.,  176 
Mo.    598,    76    SW   595. 

[b]  whether  riding  la  the  etxpola 
of  the  oabooao  is  contributory  negli- 
gence Is  a  question  for  the  jury- 
Central  of  Georgia  R.  Co.  v.  Clay. 
3  Ga.  A.  286,  59  SE  843;'  St.  Louis 
Southwestern  R.  Co.  v.  Morgan,  44 
Tex.  Civ.  A.  166,  98  SW  408. 

fc]  Passing  along1  top  of  freight 
train. — For  a  shipper  on  a  freight 
train  to  attempt  to  get  on  top  of  the 
box    car    next    to    the    caboose,    for 
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Clay.  3  Ga.  A.  286.  59  SE  843. 

Ky. — Patterson  v.  Louisville,  etc., 
R.  Co.,  138  Ky.  648,  128  SW  1068,  137 
AmSR  405,   30  LRANS  425  and  note. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Brown,   77  Miss.   838,  28  S  949. 

Mo.— Chaney  v.  Louisiana,  etc,  R 
Co.,  176  Mo.  598,  75  SW  595;  Tuley 
v.  Chicago,  etc.,  R.  Co.,  41  Mo.  A. 
432. 

S.  C. — McLean  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  100.  61  SE  900, 
1071.  128  AmSR  892.  18  LRANS  763. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Morgan,  44  Tex.  Civ.  A.  155, 
98  SW  408. 

Ta]  Crowded  passenger  oar;  rid- 
ing on  top  of  freight  oar. — Neither 
on  general  principles,  nor  under  Mo. 
Rev.    St.     (1899)    {    1080,    providing 


the  purpose  of  walking  over  the  tops 
of  the  cars  to  the  car  containing 
his  shipment  while  the  train  Is  in 
motion.  Is  manifestly  dangerous;  and 
he  cannot  recover  for  a  resulting 
injury,  unless  It  is  clear  that  it 
was  necessarv  for  him  so  to  do. 
Kimball  v.  Palmer,  80  Fed.  240.  25 
CCA  394.  Passing  from  one  car  to 
another  generally  see  supra  j  1509. 

60.  McLean  v.  Atlantic  Coast  Line 
R.  Co.,  81  S.  C.  100,  61  SE  900.  1071, 
128  AmSR  892.  18  LRANS  763. 

63.  Little  Rock,  etc,  R.  Co.  v. 
Miles,   40   Ark.   298,   48   AmR   10. 

64.  "aiding  la  freight  oar  see  supra 
{   1611. 

6B.  Iowa. — Blake  v.  Burlington, 
etc.,  R  Co.,  89  Iowa  8,  66  NW  406,  21 
LRA   559. 

Md. — Dawson  v.  Maryland  Electric 
R.  Co.,  119  Md.  873.  86  A  1041;  Balti- 
more, etc.,  R.  Co.  v.  State.  72  Md. 
36,  18  A  1107,  20  AmSR  454.  6  LRA  706. 

Mass. — Bromley  v.  New  York,  etc. 
R.  Co..  193  Mass.  453.  79  NE  775; 
Cody  v.  New  York,  etc.  R.  Co..  151 
Mass.  462,  24  NE  402.  7  LRA  843. 

Mo. — Berry  v.  Missouri  Pac  R  Co., 
124    Mo.    228,    25    SW    229. 

N.  J. — New  York,  etc.,  R  Co.  v. 
Ball,  53  N.  J.  L.  288.  21  A  1052. 

N.  Y. — Webster  v.  Rome,  etc.,  R. 
Co..  40  Hun  161  [aff  116  N.  Y.  112. 
21   NE  725]. 

Okl. — Lane  v.  Choctaw,  etc.,  R  Co., 
19  Okl.  324.  91  P  883. 

Pa. — Creed  v.  Pennsylvania  R  Co., 
86  Pa.  139,  27  AmR  693. 

Tenn. — Washburn  v.  Nashville, 
etc.,  R.  Co.,  3  Head  638,  75  Ami)  ",U. 

Tex. — International,  etc,  R  Co.  v. 
Ormond.  64  Tex.  485. 

[a]  Passenger  oars  overcrowded-— 
A  carrier  of  passengers  is  not  al- 
lowed to  overcrowd  Its  vehicles  or 
cars,  and  a  passenger  who  goes  on 
a  train  for  passage  is  not  negligent 
per  se  In  occupying  a  position  In 
the  baggage  compartment  of  a  com- 
bination car  where  there  are  no  un- 
occupied seats  in  the  passenger  com- 
partments or  coaches.  Lane  v.  Choc- 
taw, etc..  R.  Co.,  19  Okl.  S24.  91  P 
883. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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proper  place,**  since  from  the  usual  proximity  of 
the  baggage  or  express  car  to  the  engine  it  is  the 
first  car  to  give  way  to  a  shock  in  case  of  a  col- 
lision, and  is  hence  a  more  perilous  position  than  a 
passenger  car."  If  the  passenger  takes  such  a 
position  with  the  knowledge  or  permission  of  the 
conductor  or  other  employee  in  charge  of  the  train, 
it  is  not  of  itself  such  contributory  negligence  as 
will  exonerate  the  carrier.**  But,  if  a  passenger 
rides  in  a  baggage  or  express  car  in  violation  of  a 
known  regulation  of  the  carrier,  and  receives  an 
injury  in  consequence  of  such  violation,  he  cannot 
recover  against  the  company,**  even  though  he  so 
rides  with  the  knowledge  or  permission  of  the  con- 
ductor, for  the  conductor  cannot,  in  violation  of  a 
known  rule  of  the  company,  license  a  passenger  to 
occupy  a  place  of  danger,  so  as  to  make  the  com- 
pany responsible.70  In  some  jurisdictions,  however, 
it  is  not  contributory  negligence  for  a  passenger  to 
remain  in  a  baggage  car  with  the  permission  of  the 
conductor  or  other  employees  of  the  carrier  in  dis- 
regard of  a  rule  of  the  carrier.'1    Where  a  statute 


provides  that  a  railroad  company  shall  not  be  liable 
for  any  injury  to  a  person  riding  in  the  mail  or 
express  cars  or  on  the  engine,  it  is  not  necessary, 
in  order  to  prevent  recovery,  that  such  statute 
should  also  in  express  terms  prohibit  a  recovery  by 
the  person  injured.'* 

On  engine.  A  locomotive  engine  is  obviously  not 
intended  for  passengers,  and  it  has  been  held  that, 
if  a  passenger  takes  a  place  on  an  engine  without 
being  assigned  thereto  by  the  conductor  or  some 
other  authorized  person,  he  will  be  guilty  of  negli- 
gence, .and,  if  this  negligence  proximately  con- 
tributes to  an  injury  received  by  him  in  that  posi- 
tion, he  cannot  recover  unless  wanton  or  intentional, 
misconduct  on  the  part  of  the  carrier  or  its  em- 
ployees is  shown,'8  although  it  is  held  not  to  be 
negligence  as  a  matter  of  law  for  a  shipper  of  live 
stock  to  ride  on  the  engine.'*  But,  where  a  pas- 
senger rides  on  the  engine  under  the  permission  or 
direction  of  the'  conductor  or  engineer,  he  is  not 
necessarily  guilty  of  negligence,  unless  the  danger 
of  so  doing  is  obvious,'5  or  unless  his  so  doing  is  in 


66.  Fla. — Florida  Southern  R.  Co. 
v.  .Hirst,  30  Fla.  1.  11  S  606,  32  AmSR 
17.  10  LRA  631  and  note. 

111. — Peoria,  etc,  R.  Co.  v.  Lane,  S3 
111.  448. 

Ky. — Kentucky  Cent.  R.  Co.  v. 
Thomas.  79  Ky.  160,  2  KyL  114,  42 
AmR  208;  Kentucky  Cent.  R.  Co.  v. 
Thomas,  6  KyL  699,  13  Ky.  Op.  269. 

Mo. — Tuley  v.  Chicago,  etc.,  R.  Co., 
41  Mo.  A.  433. 

Okl. — Atchison,  etc.,  R.  Co.  v.  John- 
son. 3  Okl.  4J,  41  P  641. 

Tex. — Houston,  etc.,  R.  Co.  v.  Clem- 
mons,  66  Tex.  88,  40  AmR  799. 

67.  Kentucky  Cent.  R.  Co.  v. 
Thomas.  79  Ky.  160.  42  AmR  208; 
Bromley  v.  New  York,  etc.,  R.  Co., 
193  Mass.  463,  79  NE  776;  Pennsyl- 
vania R.  Co.  v.  Langdon,  92  Pa.  21, 
37  AmR  651;  Houston,  etc.,  R  Co. 
v.  Clemmons.  56  Tex.  88.  40  AmR  799. 

[a]  Baggage  car  at  rear  of  train. 
— Where  a  passenger  was  riding  In  a 
rear  compartment  of  a  car  arranged 
for  the  carriage  of  baggage,  and  the 
car  was  the  rear  car  of  the  train, 
he  was  not  guilty  of  contributory 
negligence  where  he  received  injury 
from  a  collision,  the  result  showing 
that  the  baggage  compartment  was 
not  peculiarly  a  place  of  danger, 
since  the  force  of  the  blow  from  the 
colliding  train  was  transmitted  to 
and  did  Its  more  destructive  work  at 
other  parts  of  the  train.  New  York, 
etc..  R.  Co.  v.  Ball,  63  N.  J.  L.  283, 
21  A  1052. 

[b]  Evidence  snowing  baggage 
car  safer  than  passenger  car. — 
Plaintiff  took  his  seat  In  a  passen- 
ger car  where  there  was  plenty  of 
room,  but  afterward  went  forward 
Into  the  baggage  car  to  smoke,  and 
was  there  at  the  time  of  a  collision. 
The  evidence  tended  to  show  that  the 
baggage  car  was  a  safer  place  than 
the  passenger  car.  It  was  held  that 
plaintiff  in  going  Into  the  baggage 
car  was  not  as  a  matter  or  law 
guilty  of  such  negligence  as  barred  a 
recovery,  that,  if  plaintiff's  presence 
In  the  car,  although  unauthorized.  In 
no  way  contributed  to  the  Injury.  It 
furnished  no  defense,  and  that  the 
question  was  properly  submitted  to 
the  jury.  Webster  v.  Rome,  etc.,  R. 
Co..    116    N.    Y.    112,    21    NE   726. 

68.  Iowa. — Davis  v.  Iowa  Cent.  R. 
Co..   147  Iowa  694.  124  NW  753. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Jordan.  76  SW  145,  25  KyL  674. 

Mass. — Bromley  v.  New  York,  etc., 
R.   Co..   193  Mass.   453,  79  NE  775. 

Mo. — Anderson  v.  St.  Louis,  etc., 
R.  Co..   <A.>  178  SW  242. 

N.  Y. — Wood  v.  New  York  Cent., 
etc..  R.  Co..  109  App.  Dlv.  770.  96 
NYR  419:  Carroll  v.  New  York,  etc., 
R.   Co.,   8  N.  Y.  Super.  571. 

Or.— Harvey  v.  Deep  River  Logging 
Co..  49  Or.  683,  90  P  501,  12  LRANS 
131. 


Tenn. — Washburn  v.  Nashville,  etc., 
R.   Co.,   3   Head    638.   75   AmD   784. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Lindsay,    (Civ.    A.)    101    SW   863. 

Ont. — Watson  v.  Northern  R.  Co.. 
24  U.  C.  Q.  B.  98. 

"He  [the  passenger]  took  a  seat 
in  the  postofilce  apartment  of  the 
baggage  car.  The  position  was  Inju- 
diciously chosen,  and  may  be  .as- 
sumed to  have  been  known  to  him 
to  have  been  a  far  more  dangerous 
one  than  a  seat  in  a  passenger  car. 
But  he  took  it  with  the  assent  of 
the  conductor.  He  was  not  there  as 
a  trespasser,  or  wrongfully,  as  be- 
tween him  and  the  defendants.  So 
far  as  all  questions  involved  In  the 
decision  of  this  action  are  con- 
cerned, he  was  lawfully  there.  His 
being  there  was  not  such  negligence, 
in  the  legal  sense  of  the  term,  aa 
exonerates  the  defendants  from  the 
consequences  of  Injuring  him  by  such 
culpable  negligence  as  consists  in 
running  two  trains  of  their  cars  so 
violently  into  each  other  as  to  en- 
tirely demolish  the  car  in  which  he 
was  sitting."  Carroll  v.  New  York, 
etc..   R.   Co..   8   N.  Y.   Super.    671.   584. 

la]  What  constitutes  acquiescence. 
— Where  plaintiff  left  the  passenger 
compartment  of  a  railroad  car  and 
went  into  the  baggage  car  where  he 
was  when  he  was  injured  in  the 
collision,  the  fact  that  the  conduc- 
tor received  and  punched  his  ticket 
while  he  was  in  the  baggage  car  did 
not  constitute  an  acquiesence  on  the 
part  of  the  carrier  to  his  riding  in 
an  exposed  position  in  such  car. 
Bromley  v.  New  York,  etc.,  R.  Co., 
193  Mass.   463.  79  NE  775. 

[b]  One  riding'  with  the  implied 
consent  of  a  logging'  company  on  its 
logging  train  consisting  of  an  en- 
gine and  a  logging  truck  la  not  guilty 
of  contributory  negligence  per  se  in 
riding  on  the  truck,  so  as  to  prevent 
recovery  for  his  injury  from  colli- 
sion of  that  and  another  train. 
Harvey  v.  Deep  River  Logging  Co., 
49  Or.  583.  90  P  501.   12  LRANS  131. 

Acta  by  permission  or  direction  of 
employees  generally  see  supra  { 
1488. 

Hiding  In  baggage,  mall,  or  express 
ear  aa  affecting-  relation  of  passenger 
see  supra  9  1059. 

69.  Pennsylvania  R.  Co.  v.  Lang- 
don,  92  Pa.  21,  37  AmR  651;  Houston, 
etc.,  R.  Co.  v.  Clemmons.  56  Tex.  88, 
40  AmR   799. 

Violations  of  regulations  or  direc- 
tions generally  see  supra  8  1487. 

TO.  Florida  Southern  R.  Co.  v. 
Hirst.  30  Fla.  1.  11  S  506.  32  AmSR 
17.  16  LRA  631  and  note;  Pennsyl- 
vania R.  Co.  v.  Lan«rdon.  92  Pa.  21. 
37  AmR  661  rdist  O'Donnell  v.  Al- 
legheny Valley  R.  Co.,  69  Pa.  139, 
98  AmD  336]. 

71.    Jones  v.  Chicago,  etc.,  R.  Co., 


43  Minn.  279.  45  NW  444;  Jacobus  v. 
St  Paul.  etc..  R.  Co.,  20  Minn.  126. 
18  AmR  360;  New  York,  etc.,  R.  Co. 
v.  Ball,  63  N.VJ.  L.  283,  286,  21  A 
1052.  v     • 

"It  is  unnecessary  to  determine,  in 
this  case,  whether,  and  to  what  ex- 
tent, the  obligation  to  carry  an  ac- 
cepted passenger  with  due  care  will 
be  waived  or  discharged  by  the  mis- 
conduct of  the  passenger  in  violating 
reasonable  rules  made  by  the  car- 
rier, for,  while  It  appears  that  de- 
fendant had  made  a  rule  requiring 
its  employes  not  to  permit  a  passen- 
ger to  ride  in  baggage  cars,  it  also 
appears,  not  only  that  plaintiff  was 
not  informel  of  the  rale,  but  that 
the  employes  of  defendant  who  man- 
aged this  train  had  frequently  be- 
fore permitted  plaintiff  and  other 
such  passengers  to  thus  ride,  and 
on  the  trip  in  question  the  conduc- 
tor of  the  train  had  accepted  and 
punched  plaintiff's  ticket  while  he 
was  in  the  baggage  compartment. " 
New  York,  etc.,  rt.  C<>.   v.  Ball,  supra. 

72.  Cullen  v.  Southern  Pac.  R.  Co., 
2  Cal.  Unrep.  Cas.   9. 

73.  Brown  v.  Scnrboro,  97  Ala.  816, 
12  S  289;  Menaugh  v  Bedford  Belt 
R.  Co..  157  Ind.  20.  60  NE  694;  Dog- 
gett  v.  Illinois  Cent.  R.  Co.,  34  Iowa 
284;  Mobile,  etc.,  R.  Co.  v.  Bogle,  101 
Tenn.  40,  46  SW  760. 

Biding  on  engine  as  affecting;  re- 
lation of  passenger  see  supra  {  1059. 

74.  Missouri,  etc..  R.  Co.  v.  Avis. 
41  Tex.  Civ.  A.  72,  91  SW  877  raff 
100  Tex.  33,  93  SW  424]. 

75.  111. — Lake  Shore,  etc.,  R  Co. 
v.  Brown.  123  111.  162,  14  NE  197,  6 
AmSR  510. 

La. — Hanson  v.  Mansfield  R..  etc., 
Co..  88  La.  Ann.  111.  58  AmR  162. 

Mass. — Files  v.  Boston,  etc..  R.  Co.. 
149  Mass.  204.  21  NE  311,  14  AmSR 
411  (obvious  danger). 

Or. — Radley  v.  Columbia  R.  Co.,  44 
Or.   332.   75   P  212,  1   AnnCas  447. 

Tex. — Claiborne  v.  Missouri,  etc..  R. 
Co.,  21  Tex.  Civ.  A.  648.  53  SW  837, 
57  SW  336. 

[a]  A  conductor  of  a  freight  train 
does  not  by  virtue  of  hla  employ- 
ment have  authority,  (1)  either  real 
or  apparent,  to  permit  passengers 
on  a  train  to  ride  on  the  engine 
under  any  circumstances.  Illinois 
Cent.  R  Co.  v.  Jennings,  229  111.  608, 
82  NE  403:  Illinois  Cent.  R.  Co.  v. 
Jennings,  217  111.  140,  76  NE  467  [rev 
119  111.  A.  3171.  (2)  However,  in  one 
case  it  was  held  that  taking  a  seat 
in  the  cab  or  a  locomotive  cannot  be 
regarded  as  contributory  negligence 
where  the  place  is  so  occupied  by 
the  direction  or  permission  of  the" 
conductor.  The  decision  in  this  case 
was  made,  however,  on  the  additional 
ground  that  the  injury  sustained  bv 
the  passenger  was  the  result  of  an 
explosion,  the  danger  of  which  was 
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violation  of  a  known  regulation  of  the  carrier.1* 

[$  1513]  (3)  On  Platform,  Banning  Board,  or 
Steps — (a)  In  General."  Whether  or  not  the  act 
of  riding  on  the  platform  or.  steps  of  a  railroad 
car  is  negligent  is  generally  a  question  of  fact 
dependent  on  the  circumstances  of  the  particular 
case.78  But,  where  the  danger  is  so  obvious  that  a 
person  of  ordinary  prudence  would  not  subject  him- 
self to  it,79  as  where  a  passenger  rides  on  the  plat- 
form or  steps  of  a  railroad  car  while  the  train  is  in 


rapid  motion,  'without  any  reasonable  necessity  or 
excuse  therefor,  there  being  room  for  him  inside  the 
car,80  or  where  his  condition  is  such  as  to  make  his 
presence  on  the  platform  dangerous  while  the  train 
is  moving  at  any  rate  of  speed,81  he  is  generally  re- 
garded as  assuming  the  risks  of  his  position,  which 
are' incident  to  a  proper  and  ordinary  operation  of 
the  train,82  and  as  being  guilty  of  contributory  neg- 
ligence per  se,  so  as  to  defeat  a  recovery  for  injuries 
received  by  reason  of  his  riding  in  such  position,8* 


not  regarded  as  peculiar  to  the  posi- 
tion occupied.  Hanson  v.  Mansfield 
R,  etc.,  Co.,  38  La.  Ann.  Ill,  58  AmR 
162 

[b]  Direction  of  —gin— r— Where 
plaintiff  took  passage  on  the  engine 
of  a  freight  train  which  carried  pas- 
sengers, at  the  direction  of  the  en- 
gineer, and  was  Injured  by  the  de- 
railment of  the  engine,  which  Injury 
would  not  have  occurred  If  he  had 
taken  passage  In  the  caboose  pro- 
vided for  passengers,  plaintiff,  al- 
though regarded  as  a  passenger,  was 
guilty  of  contributory  negligence  as 
a  matter  of  law  In  riding  on  the  en- 
gine, and  was  therefore  not  entitled 
to  recover.  Radley  v.  Columbia  R 
Co.,  44  Or.  332.  343,  75  P  212.  1  Ann 
Cas  447  (where  the  court  said:  "The 
engineer  has  no  authority  to  bind  the 
company  by  accepting  him  as  a  pas- 
senger on  his  engine,  and   the  mere 


consent  of  a  conductor  will  not  jus- 
tify a  passenger  in  occupying  a  place 
of   obvious   danger,  not  designed   or 


Intended  for  the  use  of  passengers"), 
Act*  by  permission  or  direction  of 

employe**  generally  see  supra  (  1488. 
78.    Ga. — Dixon  v.  Central  of  Geor- 

ria  R.  Co.,  14  Ga.  A.  216,  80  SB 
12. 

111. — Chicago,  etc.,  R.  Co.  v.  Michle, 
83  111.  427. 

N.  Y. — Robertson  v.  New  York. 
tie,  R.  Co.,  22  Barb.  81. 

Tex. — Texas,  etc..  R.  Co.  v.  Boyd, 
6  Tex.  Civ.  A.  206,  24  SW  1086. 

Ya. — Virginia  Midland  R.  Co.  v. 
Roach.  83  Va.  375,  5  SE  175. 

W.  Va. — Downey  v.  Chesapeake, 
etc.,  R.  Co..  28  W.  Va.  732. 

Violations  of  regulations  or  direc- 
tions generally  see  supra  I  1487. 

77.  Going  on  the  platform  In  pre- 
paring to  aught  see  supra  i  1487.  _ 

78.  Ala. — Clanton  v.  Southern  R. 
Co.,  165  Ala.  485.  51  S  616,  27  LRA 
NS  253;  Southern  R.  Co.  v.  Roebuck, 
132  Ala.  412,  31  S  611;  McDonald  v. 
Montgomery  St  R.  Co.,  110  Ala.  161, 
20  S  317;  Highland  Ave.,  etc.,  R.  Co. 
v.  Donovan.  94  Ala.  299,  10  S  139. 

Ark.— Memphis,  etc.,  R.  Co.  v.  Sa- 
linger. 46  Ark.  528. 

Fla. — Atlantic  Coast  Line  R.  Co.  v. 
Crosby.  53  Fla.  400.  48  S  318. 

Ga. — Central  of  Georgia  R.  Co.  v. 
Forehand,  128  Ga.  647.  58  SB  44; 
Augusta  Southern  R.  Co,  v.  Snider, 
118  Ga,  146,  44  SB  1005;  Augusta, 
etc.,  R.  Co.  v.  Rons.  55  Ga.  126; 
Pierce  v.  Georgia  R.,  etc.,  Co.,  9  Ga. 
A.  666.  72  SB  66;  Myrick  v.  Macon 
R.,  etc.,  Co.,  6  Ga.  A.  38,  64  SB 
296. 

111. — Lake  Shore,  etc.,  R.  Co.  v.  Kel- 
sey.  180  111.  530,  54  NB  608;  Illinois 
Cent.  R.  Co.  v.  O'Keefe,  154  111.  608, 
39  NB  606;  Devlne  v.  Chicago,  etc., 
R.  Co.,  177  HI.  A.  360;  Chicago,  etc 
R.  Co.  v.  Rielly.  40  111.  A.  416. 

Iowa. — Sutherland  v.  Standard  L.. 
etc.,  Ins.  Co.,  87  Iowa  505,  54  NW 
463. 

Mass. — Beal  v.  Lowell,  etc.,  R.  Co., 
157  Mass.  444,  32  NB  653;  Torrey  v. 
Boston,  etc.,  R.  Co.,  147  Mass.  412. 
18  NB  213;  Maguire  v.  Middlesex  R. 
Co..  116  Mass.  239;  Meeeel  v.  Lynn, 
etc..  R.  Co..  8  Allen  234. 

Mich.— Unham  v.  Detroit  City  R. 
Co..  85  Mich.  12,  48  NW  199,  12  LRA 
129. 

Minn. — Olson  v.  Chicago,  etc.,  R. 
Co..  94  Minn.  241,  102  NW  449;  Mats 
v.  St.  Paul  City  R.  Co.,  52  Minn.  159, 
53  NW  1071. 

Miss. — Johnson   v.    Yaeoo.    etc.,    R. 


Co..  94  Miss.  447,  47  S  785.  22  LRA 
NS  312. 

N.  Y.-^Goodrich  v.  Pennsylvania, 
etc.,  Canal,  etc.,  Co..  29  Hun  50. 

Or. — Kearney  v.  Oregon  R.,  etc., 
Co.,  59  Or.  12.  112  P  1083,  115  P  693. 

S.  C. — Doolittle  v.  Southern  R.  Co., 
62  S.  C.   130,   40  SB  133. 

Tex. — Bonner  v.  Glenn,  79  Tex. 
581,  15  SW  672;  St.  Louis  Southwest- 
ern R.  Co.  v.  Ball,  28  Tex.  Civ.  A.  287, 
66  SW  879;  Gaunce  v.  Golf,  etc..  R. 
Co.,  20  Tex.  Civ.  A.  33,  48  SW  524; 
International,  etc.,  R.  Co.  v.  Welsh, 
(Oiv.   A.)    24    SW   854, 

Utah. — Woods  v.  Southern  Pac.  Co., 
9  Utah  146,  33  P  628. 

Wash. — Graham  v.  McNeill,  20 
Wash.  466,  66  P  631,  72  AmSR  121, 
43   LRA  300   (although  room  inside). 

Wis. — Miller  v.  Chicago,  etc.,  R. 
Co..  135  Wis.  247,  115  NW  794,  128 
AmSR   1021,    17    LRANS    158. 

B.  C. — Dynes  v.  British  Columbia 
Electric  R.  Co..  16  B.  C.  429  tapp  al- 
lowed 47  Can.  S.  C.  3951. 

fa]  Platform  of  vestlbuled  train. 
— A  passenger  Is  not  guilty  of  con- 
tributory negligence  as  matter  of  law 
in  merely  riding  on  a  platform  of  a 
vestlbuled  train;  but  whether  he  was 

fuilty  of  contributory  negligence  Is 
or  the  jury  where  there  is  evidence 
that,  as  the  train  approached  a  city 
at  midnight,  the  porter  for  his  own 
convenience  placed  a  box  on  the  car 
platform  just  to  the  side  of  the  pas- 
sageway between  two  cars,  opened 
the  trapdoor  over  the  steps,  and 
threw  open  the  vestlbuled  door,  and 
that  the  passenger,  not  knowing 
thereof,  went  on  the  platform  and 
stumbled  over  the  box,  out  of  the 
vestlbuled  door.  Johnson  v.  Yazoo, 
etc.  R.  Co.,  94  Miss.  447.  47  S  786, 
22   LRANS   312   and   note. 

[b]  That  a  passenger  has  selected 
the  platform  as  a  place  to  ride  when 
a  train  is  moving  cannot  be  implied 
from  the  fact  that  he  is  on  such  plat- 
form while  the  train  is  standing  still 
waiting  at  a  regular  station  for  the 
arrival  of  another  train.  Atlantic 
Coast  Line  R.  Co.  v.  Crosby,  63  Fla. 
400.  43  S  318. 

TO.  Myrick  v.  Macon  R„  etc.,  Co., 
6  Ga.  A.  38.  64  SB  296.  See  also 
cases  Infra  notes  80,  81. 

80.  Ark. — Memphis,  etc.,  R.  Co. 
v.  Salinger,  46  Ark.  628. 

Ga. — Augusta  Southern  R.  Co.  v. 
Snider,  118  Ga.  146,  44  SB  1005. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Moneyhun,  146  Ind.  147,  44  NB  1106, 
34  LRA  141;  Kentucky,  etc..  Bridge 
Co.  v.  Qulnkert.  2  Ind.  A.  244,  28  NB 
338 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Morris,  62  SW  1012,  23  KyL  448  (at 
least  standing  room  In  the  car). 

Mo. — Smotherman  v.  St.  Louis,  etc., 
R.  Co..  29  Mo.  A.  265. 

Pa. — Shlve  v.  Philadelphia,  etc., 
R.    Co.,    235    Pa.    266,    83    A    707    (ad- 

iolnlng     coach     empty);     Rager     v. 
'ennsylvania  R.  Co.,  229  Pa.  336.  78 
A  827. 

Tenn. — Meyefe  v.  Nashville,  etc., 
R.  Co..  110  Tenn.  166.  72  SW  114. 
See  also  cases  infra  note  90. 
[a]  Illustrations. — (1)  Where  a 
passenger  stands  in  the  vestibule  of 
a  car  while  in  motion,  and  there  are 
vacant  seats  in  the  car,  and  on  re- 
quest of  the  brakeman  he  refuses  to 
go  inside,  and  when  the  doors  are 
opened  on  approaching  a  station  he 
falls  out  and  is  killed,  the  railroad 
company    Is    not    liable.      Rager  v. 


Pennsylvania  R.  Co.,  229  Pa.  38S.  78 
A  827.  (2)  Where  a  passenger  In  a 
caboose  sues  for  an  injury  caused  by 
being  jarred  from  the  platform  while 
cars  were  being  switched,  plaintiff's 
evidence  that  there  was  ample  seat- 
ing room  in  the  caboose,  and  that  he 
knew  certain  cars  would  be  switched 
and  '  a  jarring  necessarily  produced 
by  attaching  them,  that  there  was  no 
necessity  for  his  leaving  the  seat 
and  that  he  would  not  have  been  In- 
jured if  he  had  been  sitting  down. 
shows  contributory  negligence  suffi- 
cient to  warrant  sustaining  a  demur- 
rer to  his  evidence.  Smotherman  v. 
St.  Louis,  etc..  R.  Co..  29  Mo.  A.   265. 

81.  Augusta  Southern  R.  Co.  v. 
Snider,   118  Ga.   146,   44   SB  1006. 

88.  Renaud  v.  New  York,  etc,  R. 
Co..  210  Mass.  551.  97  NE  98.  -38 
LRANS  689-  Walling  v.  Trinity,  etc. 
R.  Co.,  48  Tex.  Civ.  A.  35,  106  SW 
417;  Houston,  etc.,  R.  Co.  v.  John- 
son. (Tex.  Civ.  A.)  102  SW  239. 

[a]  By  permission  of  conductor.. — 
If  a  passenger  voluntarily  takes  a 
position  on  the  platform  of  a  car 
with  no  occasion  therefor  or  induce- 
ment thereto  caused  by  the  managers 
of  the  road,  except  a  hare  license 
by  noninterference  or  .express  per- 
mission of  the  conductor,  he  takes 
the  special  risk  of  that  position  on 
himself.  Hlckey  v.  Boston,  etc..  R. 
Co.,   14   Allen    (Mass.)    429. 

[b]  Knowledge  of  danger. — A  boy 
passenger  riding  on  the  platform-  and 
a  defective  step  of  a  railroad  car 
assumed  the  risk  of  injury  through 
such  step,  and  the  swaying  of  the 
train  caused  by  defective  track  and 
roadbed,  if  he  knew  the  step  was  de- 
fective and  that  the  car  was  sway- 
ing, unless  he  was  insufficiently  In- 
telligent to  be  able  to  understand  the 
danger  of  so  riding.  Walling  v. 
Trinity,  etc.,  R.  Co.,  48  Tex.  Civ.  A. 
35.    106    SW   417. 

83.  U.  S. — Chicago  Great  Western 
R.  Co.  v.  Mohaupt.  162  Fed.  665,  89 
CCA  457.  18  LRANS  760;  Shumate 
v.  Louisville,  etc,  R.  Co.,  158  Fed. 
901;  Illinois  Cent.  R.  Co.  v.  Warren. 
149  Fed.  658,  79  CCA  350:  St.  Louis, 
etc,  R.  Co.  v.  Leftwich,  117  Fed.  127. 
.54  CCA  1. 

Ala. — Clanton  v.  Southern  R.  Co.. 
166  Ala.  485.  51  S  616.  27  LRANS 
253-  Alabama  Great  Southern  R.  Co. 
v.  Gilbert.  6  Ala.  A.  372.  60  S  542. 

Ga. — Hicks  v.  Georgia  Southern, 
etc..  R.  Co..  108  Ga.  804,  32  SB  880; 
Blltch  v.  Central  R.  Co.,  76  Ga.  333. 

111. — Savage  v.  Illinois  Cent.  R.  Cc 
164  111.  A.  634;  Kerr  v.  Chicago,  etc.. 
R.  Co.,  100  111.  A.  148:  Chicago,  etc.. 
R.  Co.  v.  Carroll,  6  111.  A.  201.  But 
see  Chicago,  etc.,  R.  Co.  v.  NewelU 
113  111.  A.  263  faff  212  111.  332.  72 
NB  416]'  (holding  that  whether  It  is 
negligence  for  a  passenger  to  ride  on 
the  platform  of  a  car  when  the  train 
is  traveling  at  a  high  rate  of  speed 
Is  a  question  of  fact  to  be  deter- 
mined from  a  consideration  of  all  the 
facts  and  circumstances  in  evidence). 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Moneyhun,  146  Ind.  147.  44  NE  HOC, 
34  LRA  141;  Louisville,  etc,  R.  Co.  v. 
Blsch,  120  Ind.  549.  22  NE  662. 

Ky. — Louisville,  etc..  R.  Co.  v.  Mor- 
ris, 62  SW  1012,  23  KyL  448. 

Me. — Goodwin  v.  Boston,  etc  R. 
Co..   84   Me.  203.  24  A  816. 

Mass. — Renaud  v.  New  York.  etc. 
R.  Co..  210  Mass.  553,  97  NB  98,  38 
LRANS  689:  Hickey  v.  Boston,  etc 
R.   Co.,   14   Allen   429. 

Mo. — Gerstle  v.  Union  Pac  R.  Co.. 
22  Mo.  A.  361:  Ashbrook  v.  Frederick 
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mrticularly  where  he  does  so  in  violation  of  a  regu- 
ation  of  the  carrier,"  or  of  a  statute  prohibiting 
>assengers  from  riding  on  platforms,80  or  of  a  wani- 
ng given  by  the  conductor  or  other  employee  in 
•harge.**  But  where  a  passenger  is  compelled  by 
lecessity  to  ride. on  the  platform,87  as  where  the 


car  is  so  crowded  that  there  is  no  reasonable  accom- 
modation inside,  the  act  of  riding  on  the  platform 
is  not  necessarily  negligent,  if  ordinary  care  is 
exercised  by  the  passenger  in  so  doing,  but  such 
negligence  is  ordinarily  a  question  of  fact  for  the 
jury,  depending  on  the  circumstances;"  nor  is  such 


Vve.   R.  Co..  18  Mo.  A.  290. 

Oh. — Eller  v.  Dayton,  etc.,  Tract. 
;o.,  15  OhS&CP  208. 

Okl. — Sanders  v.  Chicago,  etc.,  R. 
2o..    10   Okl.   325.   61   P  1076. 

Pa. — Aikin  v.  Frankford,  etc..  R 
:*>..  142  Pa.  47,  21  A  781. 

Tenn. — Meyere  v.  Nashville,  etc.,  R 
2o.,   110  Tenn.  188.  72  SW  114. 

Vt. — Worthlngton  v.  Central  Ver- 
mont R.  Co..  64  Vt.  107.  23  A  5»0,  15 
LRA  326. 

W.  Va. — Norvell  v.  Kanawha,  etc.. 
R.  Co..  67  W.  Va.  467.  470,  68  SE  288. 
29  LRANS  326  and  note  [clt  Cyc]; 
Fisher  v.  West  Virginia,  etc.,  R.  Co., 
12  W.  Va.  183,  24  SE  670,  33  LRA 
69. 

"The  platforms  and  steps  of  railway 
cars  propelled  by  steam  are  danger- 
serous  places  for  passengers  to  ride. 
They  are  not  provided  for  that  pur- 
pose, and  passenger  coaches  gener- 
ally carry  on  their  doors,  or  in  other 
conspicuous  places,  notices  that  the 
rules  of  railway  companies  forbid 
the  passengers  to  occupy  these  places 
for  the  purpose  of  riding  upon  the 
trains.  Moreover,  it  is  a  general  rule 
of  law  that  a  passenger  who,  with- 
out any  reasonable  cause  or  excuse, 
rides  on  a  platform  or  on  the  steps 
of  a  railway  oar,  or  on  an  engine,  or 
on  a  hand  car.  or  on  a  freight  or  bag- 

§age  car,  or  in  any  other  place- not 
esigned  for  the  carriage  of  pas- 
sengers, is  guilty  of  negligence 
which,  if  it  contributes  to  an  injury 
that  he  sustains,  will  bar  his  re- 
covery of  damages  therefor  on  ac- 
count of  the  concurring  negligence  of 
the  railway  company."  St.  Louis, 
etc.,  R  Co.  v.  Leftwich,  117  Fed.  127. 
128.   54  CCA  1.  ,_   M 

[al  On  steps*— One  is  not  Justified 
In  riding  on  the  steps  of  a  passenger 
car,  outside  of  the  vestibule  door, 
even  though  he  has  a  ticket  for  pas- 
sage on  that  particular  train  and  is 
unable  to  secure  admission  to  the 
coach;  and  if  one  voluntarily  as- 
sumes such  risk,  and  is  accidentally 
thrown  from  the  train  while  it  is 
running,  he  Is  not  entitled  to  dam- 
ages for  personal  injuries  received 
thereby.  Sanders  v.  Chicago,  etc.,  R. 
Co..  10  Okl.  S25,  61  P  1076. 

84.  Ala. — Alabama,  etc.,  R  Co.  v. 
Hawk,  72  Ala.  112. 

Ark. — Little  Rock.  etc..  R.  Co.  v. 
Miles,  40  Ark.  298,  48  AmR  10. 

Fla. — Florida  Southern  R  Co.  v. 
Hirst,  30  Fla.  1,  11  S  506,  32  AmSR 
17,  16  LRA  631  and  note. 

Ga. — Hicks  v.  Georgia  Southern, 
etc..  R  Co..  108  Ga.  304,  32  SE  880. 

111. — Kerr  v.  Chicago,  etc.,  R.  Co., 
100  111.  A  148. 

Mass. — Roberts  v.  New  Tork.  etc., 
R.  Co.,  175  Mass.   296.  56  NE  559. 

Mich.— Boisen  v.  Cobbs,  147  Mich. 
429.  Ill  NW  82. 

Mo. — Aufdenberg  v.  St.  Louis,  etc., 
R.  Co..  132  Mo.  565,  34  SW  485. 

N.  T. — Higglns  v.  New  York,  etc, 
R.  Co.,  15  N  Y.  Super.  132. 

Pa. — Pennsylvania  R.  Co.  v.  Lang- 
don,  92  Pa.  21,  37  AmR  651. 

Tex. — Ebert  v.  Gulf,  etc.,  R.  Co., 
(Civ.  A.)  49  SW  1106;  Central  Texas, 
etc.,  R  Co.  v.  Hoard,  (Civ.  A.)  49  SW 
142. 

[a]  Violation  of  regulation  by 
permission  of  oonductor. — Where  a 
company  had  a  printed  regulation 
posted  inside  of  the  car  in  accordance 
with  a  statute  requiring  It,  warning 
passengers  not  to  ride  on  the  plat- 
form, the  mere  fact  that  a  conductor 
did  not  object  to  a  passenger  stand- 
ing on  the  platform  when  there  was 
sufficient  room  Inside  did  not  Justify 
the  presumption  that  the  company 
thereby  waived  the  protection  given 
by  such  statute,  especially  where  the 
notice  expressly  declared  that  the 
company  would  claim  the  benefit  of 
the  act.     Higglns  v.   New  York,  etc., 


R  Co.,  15  N.  Y.  Super.   132. 
Violations  of  regulations  or  direo- 


(•naraUjr  see  supra  }  1487. 

85.  Ala. — Central  R,  etc.,  Co.  v. 
Miles.  88  Ala.  256,  6  S  696. 

Cal. — Pruitt  v.  San  Pedro,  etc.,  R 
Co..  161  Cal.  29.  118  P  223.  36  LRA 
NS  331. 

Ind. — Lake  Erie,  etc.,  R.  Co.  v. 
Cotton,  45  Ind.  A.  580.  91  NE  253. 

Mo. — Choate  v.  Missouri  Pac.  R. 
Co..  67  Mo.  A.  106. 

N.  Y.— Willis  v.  Long  Island  R 
Co..  34  N.  Y.  670. 

N.  C. — Shaw  v.  Seaboard  Air  Line 
R  Co..  143  N.  C.  812.  65  SE  713. 

But  see  Thomas  v.  San  Pedro,  etc.. 
R  Co.,  170  Fed.  129,  95  CCA  371 
(holding  that,  under  Cal.  Civ.  Code 
55  483,  484,  as  construed  by  the  su- 
preme court  of  that  state,  a  passen- 
?er  who  voluntarily  goes  on  the  plat- 
orm  of  a  car  while  the  train  Is  in 
motion,  in  violation  of  rules  prop- 
erly posted,  etc..  Is  not  necessarily 
negligent,  as  a  matter  of  law,  pre- 
cluding a  recovery  for  injuries). 

la)  lo  pass  on  to  the  platform 
of  a  railroad  car  for  the  purpose  of 
alighting  (1)  when  the  train  stops, 
which  train  is  already  checking  Its 
speed.  Is  not  to  ride  on  the  platform 
in  violation  of  a  rule  or  statute  on 
the  subject.  Central  R.,  etc..  Co.  v. 
Miles.  88  Ala.  256,  6  S  696;  Lake  Erie, 
etc.,  R  Co.  V.  Cotton.  46  Ind.  A.  680, 
91  NE  263  (holding  that  the  fact 
that  a  passenger  in  leaving  a  car 
had  stepped  with  one  foot  on  the 
platform  while  the  other  remained 
fn  the  doorway  when  he  was  injured 
d.ld  not  present  a  cause  of  action  for 
Injury  while  "riding  on  the  plat- 
form," within  Burns  Annot.  St. 
[1908]  {  5316,  relieving  the  carrier 
from  liability  for  injury  to  a  pas- 
senger on  the  platform  in  violation 
of  the  printed  regulations  of  the 
company  posted  in  a  conspicuous 
place  inside  the  car);  SchulUe  v. 
Missouri  Pac.  R  Co..  32  Mo.  A.  438: 
Buel  v.  New  York  Cent.  R.  Co..  31 
N.  Y.  314,  88  AmD  271;  Kearney  v. 
Seaboard  Air  Line  R.  Co.,  158  N.  C. 
621,  74  SE  593.  (2)  But  under  a 
statute  providing  that  a  carrier 
shall  not  be  liable  for  injuries  to  a 
passenger  while  on  the  platform  of 
a  car  in  violation  of  the  printed 
regulations  of  the  company,  posted 
in  a  conspicuous  place  Inside  of  its 
passenger  cars,  where  It  furnished 
room  within  such  cars  sufficient  for 
the  proper  accommodation  of  its  pas- 
sengers, the  company  is  not  liable 
for  injuries  to  a  passenger  who, 
after  the  porter  calls  out  the  name 
of  the  station  at  which  she  Intends 
to  alight,  and  while  the  train  is 
still  moving,  goes  on  the  car  platform 
In  violation  of  the  printed  regula- 
tions so  posted,  and  Is  injured  by 
the  sudden  jerking  of  the  train,  al- 
though she  goes  on  such  platform 
in  the  bona  fide  belief  that  the  train 
has  come  to  a  full  stop,  and  al- 
though a  reasonably  prudent  per- 
son under  the  same  circumstances 
would  so  believe  and  act.  Shaw  v. 
Seaboard  Air  Line  R.  Co.,  143  N.  C. 
312.  56  SE  713;  Denny  v.  North  Caro- 
lina R  Co.,  132  N.  C.  340,  43  SE 
847. 

[b]  »ot  applicable  to  street  rail* 
roads, — A  statute  providing  that 
carriers  shall  not  be  liable  for  in- 
juries to  passengers  while  on  the 
platform  in  violation  of  the  posted 
rules  of  the  company  does  not  apply 
to  street  railroad  comanies.  Lax  v. 
Forty-Second  St.,  etc.,  R.  Co.,  46  N. 
Y.  Super.  448. 

86.  Louisville,  etc.,  R.  Co.  v. 
Bisch.  120  Ind.  549,  22  NE  862;  Gra- 
vllle  v.  Manhattan  R.  Co.,  105  N. 
Y.  525.  12  NE  51,  59  AmR  616;  Roger 
v.  Pennsylvania  R  Co.,  229  Pa.  336. 


78  A  827;  Fisher  v.  West  Virginia, 
etc.,  R.  Co.,  42  W.  Va.  183,  24  SB 
670,  33  LRA  69.  See  generally  supra 
I    1487. 

[al  Duty  to  go  inside  on  re- 
quest.— It  is  the  duty  of  a  passen- 
ger standing  on  the  platform  of  a 
steam  railroad  car  to  go  inside  the 
car    when    requested    so    to   do   by   a 

f person  having  charge  of  the  train, 
f  there  is  standing  room  inside,  al- 
though there  are  no  vacant  seats. 
Graville  v.  Manhattan  R  Co.,  105  N. 
Y.   526,  12  NE  61,  59  AmR  616. 

87.  Southern  R.  Co.  v.  Hayes, 
(Ala.)  69  S  641;  Truex  v.  Erie  R 
Co.,  4  Lans.  (N.  Y.)  198:  Brice  v. 
Southern  R.  Co.,  85  8.  C.  216,  67  SE 
243,   27   LRANS    768. 

[a]  Soldier  stationed  on  platform 
to  guard  prisoners  of  war*— A  con- 
tract of  transportation  of  prisoners 
of  war  contemplates  that  they  may 
be  properly  guarded  from  escape, 
and  therefore,  in  an  action  against 
the  carrier  by  a  soldier  for  damages 
for  injuries  received  while  posted  as 
a  guard  for  such  purpose  on  the 
outer  platform  of  the  car  carrying 
such  prisoners,  the  court  properly 
refused  to  instruct  the  Jury  that,  if 
plaintiff  was  injured  in  consequence 
of  being  in  such  position  by  order 
of  his  superior  officer,  be  could  not 
recover.  Truex  v.  Erie  R  Co.,  4 
Lin*.    (N.   Y.)    198. 

88.  U.  S  -Pennsylvania  Co.  v. 
Paul.  126  Fed.  157,  62  CCA  135; 
Trumbull  v.  Urickaon.  97  Fed.  891. 
38   CCA   636. 

Ala. — Southern  R.  Co.  v.  Hayes,  69 
S  641. 

Ga. — Southern  R.  Co.  v.  Nappter, 
138    Ga.   81,   74    SE   778. 

111. — Chicago,  etc.,  R.  Co.  v.  New- 
ell. 212  111.  332.  72  NE  416  [app  dlsm 
198  U.  S.  579  mem,  25  SCt  801  mem. 
49  L.  ed.  1171  mem];  West  Chicago 
St.  R.  Co.  v.  Johnson.  180  111.  286,54 
NE  834  [aff  77  111.  A.  1421;  Chicago, 
etc.,  R.  Co.  v.  Dumser,  161  111.  190, 
43  NE  698;  Chicago,  etc.,  R.  Co.  v. 
Fisher,  141  111.  614,  31  NE  406;  De- 
vine  v.  Chicago,  etc.,  R  Co.,  177 
111.   A.   360. 

Ky. — Chesapeake,  etc.,  R  Co.  v. 
Lang,  100  Ky.  221,  28  SW  603,  40 
SW  451,  41  SW  271,  19  KyL  65. 

La. — Jackson  v.  Natches,  etc.,  R 
Co.,  114  La.  981,  38  S  701.  108  Am 
SR  366.  70  LRA  294;  Olivier  v. 
Louisville,  etc.,  R.  Co.,  43  La.  Ann. 
804,  9  S   481. 

Mich. — Morgan  v.  Lake  Shore,  etc., 
R  Co.,  138  Mich.  626,  101  NW  836, 
70  LRA  609. 

Minn. — Rolette  v.  Great  Northern 
R.  Co.,  91  Minn.  16,  97  NW  431,  1 
AnnCas  313  and  note. 

Miss. — Yazoo,  etc.,  R.  Co.  v.  Byrd, 
89   Miss.   308,  42  S  286. 

Mo.— Choate  v.  Missouri  Pac.  R. 
Co..  67  Mo.  A.  105. 

N.  Y. — Werle  v.  Long  Island  R. 
Co..  98  N.  Y.  660;  Merwin  v.  Man- 
hattan R.  Co.,  48  Hun  608,  1  NYS 
267  [aff  113  N.  Y.  669  mem.  21  NE 
415  mem];  Goldstuck  v.  Interbor- 
ough  Rapid  Transit  Co.,  85  Misc.  24, 
147  NYS  42. 

Oh. — Shrum  v.  Cincinnati,  etc.,  R 
Co..  10  OhSftCP  244.  8  OhNP  26. 

Pa. — McCaw  v.  Union  Tract.  Co., 
205  Pa.   271.  64  A  893. 

Tex. — International,  etc.,  R.  Co.  v. 
Williams.  20  Tex.  Civ.  A.  587.  60 
SW  782. 

Wash. — Graham  v.  McNeill.  20 
Wash.  466,  55  P  631,  72  AmSR  121, 
43  LRA  300. 

W.  Va. — Nowell  v.  Kanawha,  etc., 
R  Co.,  67  W.  Va.  467,  68  SE  288,  29 
LRANS   325  and  note. 

Wis. — Ward  v.  Chicago,  etc.,  R.  Co., 
102  Wis.  215,  78  NW  442. 

Ont. — Burriss  v.  Pere  Marquette 
R.  Co.,  9  Ont.  "     ~" 
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act  ordinarily  negligent  where  the  passenger  so 
rides  by  the  express  or  implied  direction  or  consent 
of  the  employees  in  charge  of  the  train.89  However, 
it  has  been  held  that  the  fact  that  there  are  no 
seats  in  the  car  does  not  justify  n  passenger  in 
riding  on  the  platform,  if,  by  reasonable  effort,  he 
can  find  standing  room  on  the  inside,90  particularly 
where  he  has  been  warned  of  the  danger  of  stand- 

[a]  A  iimnpr  doe*  not  mn  a 
dnty  to  the  oompany  to  posh  and 
orowd  his  war  In  order  to  get  an 
advantage  over  other  passengers  In 
securing  a  place  within  the  cars,  and 

-  It   does   not   follow,   as   a   matter   of 
law,  that  he  will  be  guilty  of  negll- 

?;ence  in  not  so  doing,  and  as  a  mat- 
er of  law  it  Is  not  negligence  to 
stand  aside  to  allow  ladies  to  occupy 
the  safest  and  most  desirable  posi- 
tions in  a  public  conveyance.  Chi- 
cago, etc.,  ft.  Co.  v.  Fisher,  141  111. 
611,  SI  NE  406;  Petersen  v.  Elgin, 
etc..  Tract.  Co.,  142  111.  A.  34  [aft  138 
111.  403,  87  NE  346]. 

[b]  A  negro  pa— agar  is  not 
guilty  of  contributory  negligence  in 
riding  on  the  platform  of  a  railroad 
car,  when  there  is  no  room  to  sit  or 
stand  in  the  coaches  In  which  alone 
such  passengers  are  allowed  to  ride, 
although  there  may  be  such  room  In 
the  either  coaches.  International, 
etc.,  R.  Co.  v.  Williams,  20  Tex.  Civ. 
A.  587.  50  SW  732. 


ing  on  the  platform  and  ordered  to  go  inside.*1 

[4  1514]  (b)  On  Street  Oars.  The  rule  as  to 
street  cars  is  more  liberal  than  as  to  ordinary  rail- 
road cars,  and  it  is  generally  said  not  to  be  negli- 
gence per  se  to  ride  on  the  platform  of  a  street  car, 
but  the  question  is  one  of  fact  depending  on  the 
circumstances  of  the  particular  case,92  particularly 
where  the  passenger  so  rides  by  the  express  or  im- 


[c]_  Crowded  exonndon 
(1)  Where  a  railroad  company  in- 
vites and  accepts  passengers  on  an 
excursion  train,  and  because  of  the 
cheap  rate  the  cars  are  crowded.  In- 
side and  out,  the  mere  fact  that  a 
{>assenger  is  riding  on  the  platform 
s  not  negligence  per  se.  Chesapeake, 
etc..  R.  Co.  v.  Lang,  100  Ky.  221,  88 
SW  503,  40  SW  451.  41  SW  271,  19 
KyL  66.  (2)  Where  a  person  was  a 
passenger  on  a  crowded  excursion 
train  and  was  forced  to  sit  on  the 
steps  of  a  car,  and  while  stretching 
out  his  leg  was  caught  by  a  girder 
and  killed,  and  it  is  not  shown  that 
lie  had  knowledge,  or  means  of  knowl- 
edge, of  the  existence  or  location  of 
the  girder,  he  was  not  guilty  of  con- 
tributory negligence.  Devine  v.  Chi- 
cago, etc.,  R.  Co..   177  III.  A.  360. 

fd]  Seats  occupied  and  passenger 
faint, — Where  all  seats  are  occupied, 
and  a  passenger  becomes  faint  from 
conditions  existing  as  a  result  of  the 
carrier's  negligence,  and,  as  he  can- 
not get  to  a  window  to  relieve  his 
faintness,  seeks  to  get  fresh  air  on 
the  platform,  he  Is  not  guilty  of  con- 
tributory negligence  as  a  matter  of 
law.  Morgan  v.  Lake  Shore,  etc.,  R. 
Co..  138  Mich.  626,  101  NW  836,  70 
LRA  609. 

8».  U.  S. — Baltimore,  etc.,  R.  Co. 
v.   Meyers,   62  Fed.   367.  10  CCA  485. 

Ala. — Southern  R.  Co.  v.  Roebuck, 
132  Ala.  412,  31  S  611. 

Cal. — Pruitt  v.  San  Pedro,  etc.,  R 
Co.,  161  Cal.  29,  118  P  223.  36  LRA 
NS  331. 

La. — Olivier  v.  Louisville,  etc.,  R. 
Co..  43  La.  Ann.  804,  9  S  431. 

W.  Va. — Norvell  v.  Kanawha,  etc., 
R.  Co..  67  W.  Va.  467,  68  SE  288,  29 
LRANS  325. 

See  generally  supra  41488. 

Compare  Eller  v.  Dayton,  etc., 
Tract.  Co.,  15  OhS&CP  208  (holding 
that  the  contributory  negligence  of  a 
passenger  when  riding  on  the  plat- 
form pf  an  interurban  car  is  not 
waived  or  excused  either  by  the  con- 
ductor of  such  car  making  no  objec- 
tion to  his  standing  on  the  platform, 
or  by  such  conductor  collecting  in 
his  presence  the  fare  of  another  pas- 
senger on  the  platform  without  ob- 
jecting to  the  position  taken,  or  by 
a  custom  allowing  passengers  to  ride 
on  the  platform ) . 

90.  Rolette  v.  Great  Northern  R. 
Co..  91  Minn.  16.  97  NW  431,  1  Ann 
Cas  318  and  note;  Oraville  v.  Man- 
hattan R.  Co.,  105  N.  Y.  525,  12  NE 
51.  59  AmR  516;  Camden,  etc.,  R. 
Co.  v.  Hoosey,  99  Pa.  492.  44  AmR 
120;  Worthlngton  v.  Central  Vermont 


R.  Co.,  64  Vt.  107,  23  A  690,  15  LRA 
326.  But  see  Choate  v.  Missouri 
Pac.  R.  Co.,  67  Mo.  A.  106  (holding 
that,  where  a  car  is  so  crowded  that 
a  passenger  cannot  obtain  a  seat,  he 
is  not  guilty  of  negligence  in  stand- 
ing on  the  platform,  although  there 
may  be  room  to  stand  In  the  aisles). 

91.  Rolette  v.  Great  Northern  R. 
Co..  91  Minn.  16.  97  NW  481.  1  Ann 
Cas  313  and  note. 

9a.  D.  C. — Sullivan  v.  Capital 
Tract.  Co.,  34  App.  358;  Capital 
Tract.  Co.  v.  Brown,  29  App.  473,  13 
LRANS  831  and  note,  10  AnnCas  813 
and  note;  Adams  v.  Washington,  etc., 
R.  Co.,  9  App.  26;  Metropolitan  ft.  Co. 
v.  Snashalf.  3  App.  420  [aft*  19  p.  C. 
899].  r 

Ga. — Augusta  Southern  R.  Co.  v. 
Snider,  118  Ga.  146,  44  SE  1005;  My 
rick  v.  Macon,  etc.,  R.  Co.,  6  Ga.  A. 
38,    64   SE  296. 

111. — Chicago  City  R.  Co.  v.  Mc- 
Caughna,  216  111.  202,  74  NE  819  [aft 
117  111.  A.  638];  North  Chicago  St. 
R.  Co.  V.  Baur,  179  III.  126,  63  NE 
668.  45  LRA  108  [aft  79  111.  A.  121]: 
Kordlck  v.  Chicago  R.  Co.,  187  111.  A. 
74;  Llets  v.  Chicago  City  R.  Co.,  162 
111.  A.  328;  Metropolitan  West  Side 
El.  R.  Co.  v.  Kowalski,  139  111.  A. 
89;  Chicago  Cons.  Tract.  Co.  v. 
Schrltter.  124  111.  A.  578  [aft*  222  111. 
364,  78  NE  820];  Chicago  Union 
Tract.  Co.  v.  Lawrence,  113  111.  A. 
269  [aft  211  111.  373.  71  NE  1024]; 
Chicago  West  Div.  R.  Co.  v.  Klauber, 
9   111.  A.  613. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co.,  79  Kan.  811.  101  P  463.  21 
LRANS  972  and  note  (crowded  car). 

Me. — Blair  v.  Lewiston,  etc.,  R.  Co., 
110  Me.  235,  85  A  792;  Watson  v. 
Portland,  etc..  R.  Co.,  91  Me.  584.  40 
A  699,  64  AmSR  268,  44  LRA  157. 

Mass. — Sweetland  v.  Lynn,  etc.,  R. 
Co.,  177  Mass.  674.  59  NE  448,  61 
LRA  783;  Cummings  v.  Worcester, 
etc.,  St.  R.  Co.,  166  Mass.  220,  44  NE 
126. 

Mich. — Archer  v.  Ft.  Wayne,  eta, 
R.  Co.,  87  Mich.  101,  49  NW  488. 

Mo. — Wellmeyer  v.  St.  Louis  Tran- 
sit Co..  198  Mo.  627,  95  SW  926; 
Burns  v.  Bellefontaine  R.  Co.,  60  Mo. 
139;  Baskett  v.  Metropolitan  St.  R. 
Co.,   123  Mo.  A.   726,  101  SW  138.' 

Mont. — Previsich  v.  Butte  Electric 
R.  Co..  47  Mont.  170,  181  P  26 
(crowded    car). 

Nebr. — East  Omaha  St.  R.  Co.  v. 
Godola,   50    Nebr.   906,   70   NW  491. 

N.  J. — Nlrk  v.  Jersey  City,  etc..  R. 
Co..  75  N.  J.  L.  642.  68  A  158;  Scott 
v.  Bergen  County  Tract.  Co.,  68  N. 
J.  L.  407,  43  A  1060  [aft  64  N.  J.  L. 
362,   48  A  1118]. 

N.  Y. — Gregory  v.  Elmlra  Water, 
etc.,  Co.,  190  N.  Y.  363,  83  NE  32,  18 
LRAN8  160;  Kramer  v.  Brooklyn 
Heights  R.  Co.,  190  N.  Y.  310.  83  NE 
35  frev  114  App.  Div.  804.  100  NYS 
276] ;  Nolan  v.  Brooklyn  City,  etc.,  R. 
Co.,  87  N.  Y.  63,  41  AmR  345;  Depew 
v.  New  York  City  R.  Co.,  112  App. 
Div.  260,'  98  NYS  276;  Kiefer  v. 
Brooklyn  Heights  R.  Co.,  Ill  App. 
Div.  404,  97  NYS  841  (crowded  car): 
Bradley  v.  Second  Ave.  R.  Co..  34 
App.  Div.  284,  54  NYS  256;  Still  V. 
Nassau  Electric  R.  Co.,  32  App.  Div. 
276,  52  NYS  976;  Schaefer  v.  Union 
R.  Co.,  29  App.  Div.  261,  61  NYS  431; 
Dillon  v.  Forty-Second  St.,  etc,  R. 
Co.,  28  App.  Div.  404,  51  NYS  145; 
Hastings  v.  Central  Crosstown  R. 
Co.,  7  App.  Div.  312.  40  NYS  93;  Mor- 
ris v.  Eighth  Ave.  R.  Co.,  68  Hun  39. 
22  NYS  666;  Solomon  v.  Central 
Park,  etc.,  R.  Co..  31  N.  Y.  Super. 
298;  Starkman  v.  Interborough  Rapid 
Transit    Co.,    83    Misc.    62,    144    NYS 


780;  S tappers  v.  Interurban  St.  R. 
Co.,  56  Misc.  337.  106  NYS  864:  Seelig 
v.  Metropolitan  St  R  Co.,  18  Misc. 
383.  41  NYS  666. 

Pa. — Germantown  'Pass.  R.  Co.  v. 
Walling.   97  Pa.   65,   39  AmR  798. 

S.  C— Doollttle  v.  Southern  B-  Co.. 
62  S.  C.  130.  40  SE  133. 

Tex. — Gaunce  v.  Gulf,  etc,  K-  Co.. 
20  Tex.  Civ.  A.  33,  48  SW  624. 

Wash. — Halverson  v.  Seattle  Elec- 
tric Co.,  85  Wash.  600,  77  P  1068: 
Bailey  v.  Tacoma  Tract.  Co..  It 
Wash.  48,  47  P  241;  Muldoon  v.  Seat- 
tle City  R.  Co..  7  Wash.  528.  »S'P 
422,  38  AmSR  901,  22  LRA  794. 

Wis. — Engen  v.  Chippewa  Valley 
R..  etc.,  Co.,  162  Wis.  616,  156  NW 
460. 

[a]  Front  platfonu— (1)  Thus  it 
has  been  held  that  it  Is  not  negli- 
gence per  se  for  a  passenger  to  ride 
on  the  front  platform  of  a  street  car. 
but  the  question  is  one  of  fact  de- 
pending on  the  circumstances.  Sul- 
livan v.  Capital  Tract-  Co.,  14  App. 
(D.  C.)  358;  Adams  v.  Washington, 
etc.  R.  Co.,  9  App.  (D.  C.)  26;  Sweet- 
land  v.  Lynn,  etc.,  R.  Co..  177  Mass. 
574/69  NE  443,  61  LRA  783;  Bea.1  v. 
Lowell,  etc.,  R.  Co.,  167  Mass.  444. 
32  NE  658;  Wellmeyer  v.  St.  Louis 
Transit  Co..  198  Mo.  527.  95  SW  926; 
Brackney  v.  Public  Service  Corp.,  77 
N.  J.  L.  1,  71  A  149;  Townaend  v. 
Blnghamton  R.  Co.,  57  App.  Div.  234. 
68  NYS  121;  Bradley  v.  Second  Ave. 
R  Co.,  34  App.  Div.  284,  64  NYS  2S6; 
Dillon  v.  Forty-Second  St.,  etc.  R. 
Co.,  28  App.  Div.  404,  51  NYS  145; 
Francisco  v.  Troy,  etc.,  R.  Co..  88 
Hun  464,  34  NYS  859  (holding  that  it 
Is  not  negligence  per  se  for  a  paussen- 

?er  on  a  motor  car  to  stand  on 
he  front  platform,  where  he  was  di- 
rected by  the  conductor  to  stand 
while  smoking.  If  he  holds  on  with 
both  hands  to  the  Iron  rod  behind 
htm,  while  the  car  is  going  rapidly 
over  a  road  with  curves  in  it);  Seelig 
r.  Metropolitan  St.  R.  Co.,  18  Misc.  383. 
41  NYS  656;  Moore  v.  Northern  Texas 
Tract.  Co.,  41  Tex.  Civ.  A.  583,  95  SW 
652;  Bailey  v.  Tacoma  Tract.  Co..  it 
Wash.  48,  47  P  241.  (2)  Although 
there  are  vacant  seats  Inside  the  car. 
Sullivan  v.  Capital  Tract.  Co..  34  App. 
(D.  C.)  368.  (8)  A  passenger  who 
by  reason  of  the  crowded  condition 
of  a  street  car  and  of  the  rear  plat- 
form is  obliged  to  ride  on  the  front 
platform  has  a  right  so  to  do  In  the 
absence  of  regulations  to  the  con- 
trary, and  is  not  guilty  of  negligence 
in  so  doing.  Archer  v.  Ft_  wTayne. 
etc.,  R.  Co.,  87  Mich.  101,  49  NW  488. 
(4)  A  passenger.  In  riding  on  the 
front  platform  of  a  crowded  street 
car  with  the  consent  of  the  conduc- 
tor, is  not  guilty  of  contributory  neg- 
ligence per  se.  Germantown  Pass. 
R.  Co.  v.  Walling.  97  Pa.  66,  39  AmR 
796.      (5)   While  a  street  car  passes- 

?er  while  riding  on  the  front  plat- 
orm  assumes  the  ordinary  risks  of 
riding  in  that  position,  he  is  not  neg- 
ligent as  a  matter  of  law  in  not  fore- 
seeing that  the  motorman  may  per- 
mit the  platform  to  become  so  over- 
crowded that  he  cannot  control  the 
car,  causing  a  collision  with  a  vehicle. 
Garber  v.  Jollne,  119  NYS  1070.  (6) 
Where  a  carrier  establishes  a  rule 
either  prohibiting  passengers  from 
riding  on  the  front  platform  of  its 
cars,  or  stating  that  if  passengers 
ride  on  the  front  platform  they  do 
so  at  their  own  risk,  a  passenger  who 
with  knowledge  of  the  first  rule  in- 
tentionally violates  It.  or  with  knowl- 
edge of  the  second  rule  chooses  to 
take  the  risk,  cannot  recover  for  ar 
Injury  thereby  received.    McDonough 


For  later  oases,  developments  and  change*  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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►lied  direction  or  consent  of  the  employees  in  charge 
>f  the  car,95  unless  his  so  riding  is  in  violation  of  a 
:nown  regulation  of  the  carrier;9*  and  it  has  been 
ield  not  to  be  negligence  per  se  in  such  cases,  even 
hough  the  passenger  fails  to  hold  on  to  railings 


.  Boston  El.  R.  Co.,  191  Mass.  509, 
8  NE  141.  (7)  It  is  not  negligence 
>er  se  for  a  passenger  to  stand  on 
he  front  platform  of  the  trailer  of  a 
able  train  In  the  absence  of  any 
ule  of  the  carrier  forbidding  It  and 
vhere  it  is  customary  for  passengers 
o  occupy  this  position.  Muldoon  v. 
Seattle  City  R.  Co.,  7  Wash.  628,  35 
»  422,  38  AmSR  901,  22  LRA  794. 

[b]  Standing  on  the  platform  or 
ttep  of  a  tarnation  ear  when  it  Is  In 
notion  Is  not  prima  facie  evidence  of 
legllgence.  wendllng  v.  Chicago 
;ity  R.  Co.,  170  111.  A.  374. 

[c]  Outside  the  gate. — A  passen- 
ger who  gets  on  the  car  of  an  ele- 
vated railroad  outside  the  gate  at  the 
intrance  to  the  car  and  rides  in  that 


is    guilty    of    contributory 
Carroll  ------ 


>osition    -      _  -     . 

legllgence.  Carroll  v.  Inter-State 
tepid  Transit  Co.,  107  Mo.  663,  17 
>W  889. 

[d]  knowledge  of  danger. — Where 
i  passenger  on  a  crowded  surface  car 
•couples  a  seat  provided  for  the  pur- 
rase  on  the  front  platform  and  yields 
t  to  another  passenger,  the  fact  that 
hereafter  he  continues  standing  on 
:he  platform  is  not  of  itself  negli- 
gence, unless  he  knows,  or  ought  to 
mow,  that  he  Is  in  a  position  of  dan- 
ger from  which  he  could  escape  by 
rolng  inside  the  car,  and  has  an  op- 
)ortunity  so  to  do.  Still  'v.  Nassau 
Electric  R.  Co.,  32  App.  Dlv.  276,  52 
VYS  976. 

93.  Ind. — Ft.  Wayne  Tract.  Co.  v. 
Hardendorf,  184  Ind.  403,  72  NE  693; 
Kentucky,  etc..  Bridge  Co.  v.  Quln- 
tert.  2  Ind.  A.  244,  28  NE  338. 

Kan. — Lobner  v.  Metropolitan  St. 
R.  Co.,  79  Kan.  811,  101  P  463,  21 
LRANS  972  and  note. 

Mich. — Downey  v.  Hendrie,  46 
Mich.  498,  9  NW  828,  41  AmR  177. 

Mo. — Seymour  v.  Citizens'  R.  Co., 
114  Mo.  266,  21  SW  739;  Buck  v.  Peo- 
ple's St.  R.,  etc.,  Co..  46  Mo.  A.  666. 

N.  Y. — Qlnna  v.  Second  Ave.  R. 
~2o..  67  N.  Y.  596;  Maher  v.  Central 
Park,  etc.,  R.  Co.,  67  N.  Y.  52;  Clark 
sr.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135, 
L  Transcr.  A.  105,  84  HowPr  816,  93 
KmD  495;  Francisco  v.  Troy,  etc.,  R. 
2o..  88  Hun  464,  34  NYS  859;  Stark- 
nan  v.  Interborough  Rapid  Transit 
2o..  83  Misc.   62,  144  NYS   780. 

Oh. — Lake  v.  Cincinnati  Inclined 
Plane  R.  Co.,  IS  Oh.  Clr.  Ct.  494,  7 
Oh.  Clr.  Dec.  28. 

Pa. — Mittleman  v.  Philadelphia 
Rapid  Transit  Co.,  221  Pa.  486,  70  A 
528,  18  LRANS  603.;  Burabear  v. 
United  Tract.  Co.,  198  Pa.  198,  47  A 
961;  Reber  v.  Pittsburg,  etc.,  Tract. 
Co..  179  Pa.  339,  36  A  245,  57  AmSR 
599;  West  Philadelphia  Pass.  R.  Co. 
v.  Gallagher,  108  Pa.  524;  German- 
town  Pass.  R.  Co:  v.  Walling,  97  Pa. 
55,  39  AmR  796;  Druxepskt  v.  Peo- 
ple's St.  R.  Co..  30  Pa.  Super.  380. 

B.  C. — Dynes  v.  British  Columbia 
Electric  R.  Co.,  15  B.  C.  429. 

94.  Ga. — Augusta  R.,  etc.,  Co.  v. 
Smith,   121    Ga.    29,   48   SE  681. 

111.— North  Chicago  St.  R.  Co.  v. 
Baur,  179  111.  126,  53  NE  668,  45 
LRA  108  [air  79  III.  A.  121]  (no  rule 
against  riding  on  rear  platform). 

Md. — Baltimore  Cons.  R.  Co.  v. 
Foreman.  94  Md.  226,  51  A  83;  Balti- 
more City  Pass.  R.  Co.  v.  Wilkinson, 
30  Md.  224. 

Mass. — Twiss  v.  Boston  El.  R.  Co., 
208  Mass.  108,  94  NE  253.  32  LRANS 
728;  Tompkins  v.  Boston  El.  R.  Co., 
201  Mass.  114.  87  NE  488,  131  AmSR 
392,  20  LRANS  1063;  McDonough  v. 
Boston  El.  R.  Co.,  191  Mass.  60s,  78 
NE  141;  Burns  v.  Boston  El.  R.  Co., 
183  Mass.  96,  66  NE  418. 

N.  Y. — Ward  v.  Central  Park,  etc., 
R.  Co..  83  N.  Y.  Super.  392. 

N.  C. — Denny  v.  North  Carolina  R. 
Co..  182  N.  C.  340,  40  SE  847. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Bryant.  31   Tex.  Civ.  A.  483.  72  SW  886. 

See  generally  supra  {  1487. 

[a]     Wotlca  of  rale. — Where  a  pas- 


senger knows  that  on  certain  cars  of 
a  street  railroad  company  there  Is  a 
notice  stating  that  passengers  choos- 
ing to  ride  on  the  front  platform  do 
so  at  their  own  risk,  it  Is  not  neces- 
sary for-  the  carrier,  in  order  to 
defeat  an  action  -by  the  passenger 
for  Injuries  received  while  alighting 
from  the  front  platform  of  a  car,  to 
prove  that  he  had  also  seen  such 
notice  on  the  particular  car  on  which 
he  was  riding.  McDonough  v.  Bos- 
ton El.  R.  Cp.,  191  Mass.  609,  78  NE 
141.  To  same  effect  Pike  v.  Boston 
El.  R.  Co.,  192  Mass.  426,  78  NE  497. 

[b]  Waiver. — (l)  Where  a  rule 
against  riding  on  platforms  of  street 
cars  is  not  enforced,  and  passengers 
are  sometimes  even  required  to  ride 
thereon,  the  violation  of  the  rule  is 
not  a  defense  to  an  action  to  recover 
damages  sustained  by  the  carrier's 
negligence.  Augusta  R.,  etc.,  Co.  v. 
Smith,  121  Ga.  29.  48  SE  681.  (2) 
Regularly  permitting  passengers  to 
ride  on  the  front  platform  of  cars 
does  not  show  a  waiver  of  a  rule 
providing  that,  if  passengers  choose 
to  ride  on  the  front  platform,  they 
do  so  at  their  own  risk.  McDonough 
v.  Boston  El.  R.  Co.,  191  Mass.  509, 
78  NE  141.  (3)  The  fact  that  there 
were  passengers  on  the  platform  of 
a  street  car  when  plaintiff  entered 
thereon  did  not  show  that  the  rule 
that  passengers  riding  there  assumed 
the  risk  of  any  Injury  had  been 
waived  by  the  street  car  company 
or  was  not  in  force.  Burns  v.  Bos- 
ton El.  R.  Co.,  183  Mass.  96,  66  NE 
418.  (4)  The  customary  violation  of 
the  rule  against  passengers  riding  on 
the  platforms  of  cars  cannot  avail  a 
passenger  who  was  requested  by 
the  conductor  and  the  porter  to  enter 
the  car  and  not  to  stand  on  the  plat- 
form. Houston,  etc.,  R.  Co.  v.  Bryant, 
31  Tex.  Civ.  A.  483,  72  SW  885.  (5) 
Whether  a  conductor  has  authority 
to  overcome  a  notice  posted  in  a  car 
and  to  waive  a  rule  of  the  company 
forbidding  passengers  to  ride  on  the 
front  platform  expressed  in  such  no- 
tice is  a  question  for  the  Jury.  Mis- 
sissippi Valley  Tract.  Co.  v.  Coburn, 
132  111.  A.  624.  (6)  Notwithstanding 
a  printed  request  that  passengers 
shall  not  ride  in  the  front  vestibule 
of  a  car,  it  is  not  contributory  negli- 
gence for  a  passenger  so  to  do  if  the 
car  is  otherwise  crowded  and  his  fare 
Is  collected  by  the  conductor  In  the 
presence  of  the  general  manager  of 
the  road,  and  no  objections  are  made 
to  his  riding  in  such  front  vesti- 
bule. Cleary  v.  Bloomington,  etc. 
Electric   R.   Co.,   160   III.  A.    418. 

[c]  Siding  in  vestibule  In  oon- 
formlty  with  carrier's  rule.— Where 
a  street  railroad  company  adopts  a 
role  requiring  users  of  tobacco  to 
occupy  the  rear  vestibule  of  a  car, 
and  a  passenger  Is  occupying  such 
position  in  compliance  with  the  rule 
at  the  time  he  Is  Injured  in  a  col- 
lision with  another  car,  he  Is  not 
guilty  of  contributory  negligence  be- 
cause he  is  not  seated  In  the  car. 
Goodloe  v.  Metropolitan  St.  R.  Co., 
120  Mo.  A.  194,  96  SW  482. 

95.  U.  S.— Cincinnati  Tract.  Co.  v. 
Leach,  169  Fed.  649,  96  CCA  47. 

Ala. — Birmingham  R.,  etc.,  Co.  v. 
Girod,  164  Ala.  10,  61  8  242,  137  Am 
SR  17. 

111. — McShane  v.  Chicago  City  R. 
Co.,  170  111.  A.  267;  North  Chicago 
St.  R.  Co.  v.  Baur,  78  111.  A.  121  faff 
179  111.  126.  63  NE  668,  46  LRA  109]; 
Kean  v.  West  Chicago  St.  R.  Co.,  75 
111.  A.  38. 

N.  J. — Scott  v.  Bergen  County 
Tract  Co.,  64  N.  J.  L.  362,  48  A  1118 
[aft  63  N.  J.  L.  407.  43  A  1060L 

N.  Y. — Ginna  v.  Second  Ave.  R.  Co., 
8  Hun  494  [aff  67  N.  Y.  596  mem]. 

96.  Ala. — Birmingham  R..  etc..  Co. 
v.  Yates,  169  Ala.  381.  68  S  915;  High- 
land Ave.,  etc.,  R.  Co.  v.  Donovan,  94 
Ala.  299,  10  S  139. 


or  other  convenient  supports.9*  In  many  cases, 
however,  it  is  said  to  be  negligent  to  ride  on  the 
platform  or  steps  of  a  street  car  in  rapid  motion, 
unless  the  crowded  condition  of  the  ear  makes  it 
necessary,98  or  unless  the  carrier  has,  by  an  estab- 

Del. — File   v.   Wilmington   City   R. 
Co..  23  Del.  463,  80  A  623. 

D.  C. — Brightwood  R.  Co.  v.  Car- 


ter, 12  App.  155;  Metropolitan  R  Co. 
v.  Snashall,  "   "  ------ 


420,  435;  Andrews 
Co.,  18  D.  C.  137, 


3  App. 
v.  Capitol,  etc.,  R. 
47  AmR  266. 

Ind. — Marlon  St.  R.  Co.  v.  Shaffer, 
9  Ind.  A.  486,  36  NE  861. 

Mass. — Zamore  v.  Boston  El.  R.  Co., 
168   Mass.  594.  84  NE  858. 

Mich. — Archer  v.  Ft.  Wayne,  etc., 
R.  Co..  87  Mich.  101.  49  NW  488: 
Upham  v.  Detroit  City  R.  Co.,  85 
Mich.   12,  48  NW  199.  12  LRA  129. 

Nebr. — West  Omaha  St.  R.  Co.  y. 
Godola,  60  Nebr.  906,  70  NW  491; 
Pray  v.  Omaha  St.  R.  Co..  44  Nebr. 
167.  62   NW  447.   48  AmSR  717. 

N.  Y. — Lehr  v.  Steinway,  etc.,  R. 
Co..  118  N.  Y.  556.  23  NE  889;  Clark 
v.  Eighth  Ave.  R.  Co.,  36  N.  Y.  135, 
1  Transcr.  A.  105,  34  HowPr  315,  93 
AmD  496:  Willis  v.  Long  Island  R. 
Co.,  34  N.  Y.  670;  Pendergast  v. 
Union  R.  Co..  10  App.  Dlv.  207,  41 
NYS  927;  Bradley  v.  Second  Ave.  R. 
Co.,  90  Hun  419.  85  NYS  918;  Mc- 
Grath  v.  Brooklyn,  etc.,  R.  Co.,  87 
Hun  310.  34  NYS  866;  Glnna  v.  Sec- 
ond Ave.  R.  Co.,  8  Hun  494  [aff  67 
N.  Y.  596  mem];  Hadencamp  v.  Sec- 
ond Ave.  R.  Co.,  31  N.  Y.  Super.  490; 
Hourney  v.  Brooklyn  City  R.  Co.,  7 
NYS  602  [aff  ISO  N.  Y.  641  mem.  2» 
NE  1033  mem]. 

Oh. — Shrum  v.  Cincinnati,  etc.,  R. 
Co.,  10  OhS&CP  244.  8  OhNP  26. 

Pa. — Elmer  v.  Pittsburg  R.  Co., 
251  Pa.  606,  96  A  1054;  McDade  v. 
Philadelphia  Rapid  Transit  Co.,  216 
Pa.  105.  64  A  327:  Gaffney  v.  Union 
Tract.  Co.,  211  Pa.  91,  60  A  488; 
Klrchner  v.  Oil  City  St.  R.  Co..  210 
Pa.  45,  69  A  270;  WoodrofTe  v.  Rox- 
borough,  etc.,  R.  Co.,  201  Pa.  521,  61 
A  324,  88  AmSR  827:  Thane  v.  Scran- 
ton  Tract.  Co.,  191  Pa.  249,  43  A  136. 
71  AmSR  767  [aff  8  Pa.  Super.  446]; 
Reber  v.  Pittsburg,  etc..  Tract.  Co- 
ng Pa.  339,  36  A  245,  57  AmSR  599; 
Germantown  Pass.  R.  Co.  v.  Walling, 
97  Pa.  65.  39  AmR  796;  Thirteenth, 
etc.,  St.  Pass.  R.  Co.  v.  Boudrou,  92 
Pa.  476,  87  AmR  707. 

Porto  Rico. — Herrera  v.  Valdes,  4 
Porto  Rico  Fed.  409. 

[a]  Where  a  passenger  hoarded  a 
horse  oar  and  stood  on  the  front 
platform  while  the  car  was  being 
driven  rapidly  and.  was  bouncing  up 
and  down  in  such  a  manner  that  he 
realized  that  It  was  a  dangerous  posi- 
tion, but  made  no  effort  to  go  inside 
where  there  was  plenty  of  room,  he 
was    guilty    of    contributory    negli- 

?:ence,  and  could  not  recover  for  in- 
urles.  Kleffmann  v.  Metropolitan 
St.  R.  Co.,  116  App.  Dlv.  834.  101  NYS 
682. 

[b]  Flaee  assigned. — A  passenger 
on  a  street  car  should  take  the  place 
on   the  car  assigned   to  him  on  the 

?latform  by  the  conductor,  unless 
he  danger  in  so  doing  Is  so  apparent 
that  a  reasonably  prudent  person 
would  not  assume  it.  Mittleman  v. 
Philadelphia  Rapid  Transit  Co.,  221 
Pa.  485.  70  A  828,  18  LRANS  603. 

[c]  Znternrban  ear. — The  law  of 
negligence  governing  the  standing  on 
a  platform  of  an  interurban  car  out- 
side a  city  is  the  same  as  in  the 
case  of  steam  cars,  and  where  a  rule 
prohibits  passengers  from  standing 
on  the  platform,  and  on  request  they 
refuse  to  enter  the  car,  there  being 
vacant  seats,  they  remain  on  the 
platform  at  their  own  risk.  Cincin- 
nati, etc.,  R.  Co.  v.  Lahe.  68  Oh  St. 
101.  67  NE  161.  67  LRA  637;  Eller  v. 
Dayton,  etc.,  Tract.  Co.,  16  OhSACP 
208. 

[d]  Where  a  passenger  is  di- 
rected and  forcibly  urged  to  go  out 
on  the  rear  platform  of  a  street  car- 
he  Is  not  by  so  doing  guilty  of  con- 
tributory negligence,  although  there 
are  unoccupied  seats  Inside  the  car. 
Druzepskl  v.  People's  St.   R.  Co.,  30 
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lished  custom,  permitted  passengers  to  ride  on  the 
platform;*7  and  it  has  been  held  that  in  case  of  a 
crowd  on  the  platform  it  may  be  negligence  to  ride 
in  such  a  position.88  The  passenger,  however, 
assumes  the  additional  risks  necessarily  incident  to 
his  position,  arising  from  the  proper  operation  of 
the  car,99  but  not  those  arising  from  the  negligence 
of  the  carrier;1  and  it  is  his  duty  to  exercise  rea- 
sonable care  to  protect  himself  from  injury,  com- 


mensurate with  the  additional  risk  assumed,*  and 
hence,  under  the  circumstances  a  failure  to  hold  on 
may  constitute  such  negligence  as  to  defeat  recovery 
for  resulting  injury.3 

Running  board  or  steps.  The  question  of  negli- 
gence in  riding  on  the  running  board  or  steps  of  a 
street  car  is  usually  one  of  fact  depending  on  the  cir- 
cumstances of  the  particular  case.4  But  it  has  been 
held  in  some  cases  to  be  negligence  per  se  to  ride 


Pa.  Super.  880. 

97.  Hart  v.  Capital  Tract.  Co.,  36 
App.  (D.  C.)  502.  -       • 

[a]  Custom. — Where  a  street  rail- 
road has  established  a  custom  of 
hauling  passengers  on  the  platforms 
of  its  cars,  it  cannot  escape  liability 
for  accidents  to  passengers  riding 
thereon,  by  posting  a  notice  on  the 
cars  that  it  is  dangerous  to  ride  on 
the  platforms.  Hart  v.  Capital  Tract. 
Co.,   35  App.    (D.   C.)    502. 

98.  Mullane  v.  New  York  City  R. 
Co.,  51  Misc.  24.  99  NTS  798;  Tregear 
V.  Dry  Dock,  etc.,  R.  Co.,  14  AbbPrNS 
(N.  Y.)    49. 

[a]  But  a  passenger  la  not  charge- 
able with  contributory  negligence  as 
a  matter  of  law  ( 1 )  because  he  stood 
on  the  platform  of  the  car  with 
knowledge  of  its  overcrowded  condi- 
tion, where  there  was  no  evidence 
that  he  was  ever  on  a  street  car  be- 
fore, or  that  he  knew  of  any  fact, 
other  than  the  crowded  condition  of 
the  platform,  which  would  expose 
him  to  danger.  Cattano  v.  Metro- 
politan St.  R.  Co.,  67  App.  Div.  615 
mem,  73  NTS  1131  memjaff  173  N.  Y. 
665.  66  NE  563).  (2)  The  fact  that 
a  passenger  riding  on  the  platform  of 
a  crowded  car,  gets  on  the  platform 
again  after  alighting  at  an  inter- 
mediate station  to  allow  a  passenger 
to  get  off,  does  not  as  a  matter  of 
law  render  him  guilty  of  contribu- 
tory negligence.  Graham  v.  Manhat- 
tan R.  Co.,  149  N.  Y.  336,  43  NE  917 
[rev  8  Misc.  305,  28  NYS  739]. 

99.  D.  C. — Sullivan  v.  Capital 
Tract.  Co.,  34  App.  358;  Harbison  v. 
Metropolitan  R.  Co.,  9  App.  60. 

Me. — Watson  v.  Portland,  etc..  R. 
Co.,  91  Me.  684.  40  A  699.  64  AmSR 
268,  44   LKA  167. 

Mo. — Magrane  v.  St.  Louis,  etc.,  R. 
Co.,  183   Mo.  119,  81  SW  1168. 

N.  J. — Brackney  v.  Public  Service 
Corp..  77  N.  J.  L.  1.  71  A  149;  Nlrk  v. 
Jersey  City,  etc.,  R.  Co.,  76  N.  J.  L. 
642.  68  A  158. 

N.  Y. — Gregory  v.  Elmire  Water, 
etc.,  Co.,  190  N.  Y.  363,  83  NE  32.  18 
LRANS  160;  Kramer  v.  Brooklyn 
Heights  R.  Co.,  190  N.  Y.  310,  83  NE 
35  [rev  114  App.  Div.  804,  100  NYS 
276];  Klefer  v.  Brooklyn  Heights  R. 
Co..  Ill  App.  Div.  404,  97  NYS  841; 
Moskowltz  v.  Brooklyn  Heights  R. 
Co..  89  App.  Div.  425,  85  NYS  960 
[aff  183  N\  Y.  521  mem.  76  NE  1101 
mem];  Vogler  v.  Central  Crosstown 
R.  Co..  83  App.  Div.  101,  82  NYS  485.' 

Pa. — Woodroffe  v.  Roxborough,  etc., 
R.  Co.,  201  Pa.  621.  51  A  324.  88 
AmSR  827. 

Wis. — Zlmmer  v.  Pox  River  Val- 
ley Electric  R.  Co..  118  Wis.  614.  96 
NW  957  (holding  that  a  passenger 
on  a  street  car,  required  to  ride  on 
the  platform  because  of  its  crowded 
condition,  cannot  be  said  as  a  matter 
of  law  not  to  have  assumed  any  in- 
creased risk). 

"A  passenger  who  stands  on  the 
platform  of  an  electric  car  when 
there  are  vacant  seats  inside  of  the 
car,  assumes  not  only  the  ordinary 
risks  of  the  road,  but  all  the  risks 
Incident  to  that  position."  Woodroffe 
v.  Roxborough,  etc.,  R.  Co.,  201  Pa. 
622.  51  A  324.  88  AmSR  827. 

1.  Capital  Tract.  Co.  v.  Brown.  29 
App.  (D.  C.)  473,  12  LRANS  831  and 
note,  10  AnnCas  813;  McMahon  v. 
New  Orleans  R.,  etc.,  Co..  127  La.  644, 
63  S  857.  32  LRANS  346. 

[a]  Right  to  assume  due  oar*. — 
Where  a  passenger  is  allowed  to 
stand  on  the  front  platform  of  a 
motor  car  on  an  interurban  railroad, 
he  has  the  right  to  assume  that  If 


there  is  any  danger  to  him  requiring 
the  closing  of  the  gates  of  the  plat- 
form they  will  be  closed.  McMahon 
v.  New  Orleans  R.,  etc.,  Co.,  127  La. 
544,  53  S  857.   32  LRANS  346. 

[b]  Unlawful  speed. — A  passenger 
standing  on  the  platform  of  an  elec- 
tric street  railroad  car  has  a  right  to 
assume  that  the  car  In  rounding  a 
curve  will  not  be  run  at  an  unlawful 
speed.  Capital  Tract.  Co.  v.  Brown, 
29  App.  (D.  C.)  473,  12  LRANS  831 
and  note,  10  AnnCas  813. 

2.  U.  S. — Cincinnati  Tract.  Co.  v. 
Leach,  169  Fed.  549,  95  CCA  47. 

La. — Gilly  v.  New  Orleans  City, 
etc.,  R.  Co.,  49  La.  Ann.  588,  21  S  860. 

Me. — Blair  v.  Lewlston.  etc.,  R.  Co., 
110   Me.   235.  85  A  792. 

Mo. — Brewer  v.  St.  Louis  Transit 
Co.,  105  Mo.  A.  503,  79  SW  1021. 

N.  J— Hodler  v.  Public  Service  R. 
Co..  85  N.  J.  L.  346.  88  A  1071. 

N.  Y. — Waddy  v.  Brooklyn  Heights 
R.  Co.,  156  App.  Div.  80,  140  NYS 
824;  Depew  v.  New  York  City  R.  Co., 
112  App.  Div.  2fiii,  !is  NYS  276;  Klefer 
v.  Brooklyn  Heights  R.  Co..  Ill  App. 
Div.   404.  97  NYS  841. 

N.  C. — Wagner  v.  Atlantic  Coast 
Line  R.  Co..  147  N.  C.  316,  61  SB  171. 
18   LRANS   1028. 

Pa. — German  town  Pass.  R.  Co.  v. 
Walling,   »7  Pa.  '•:,.  39  AmR  796. 

laj  Illustrations. — (1)  A  pas- 
senger seated  on  the  platform  of  a 
car  with  one  foot  on  the  bottom  step 
and  the  other  leg  straight  out.  there 
being  seats  in  the  car,  is  negligent 
as  a  matter  of  law.  Wagner  v.  At- 
lantic Coast  Line  R.  Co..  147  N.  C. 
315,  61  SE  171.  19  LRANS  1028.  (2) 
Where  plaintiff,  prior  to  being  thrown 
from  the  platform  of  a  crowded 
Btreet  car  as  it  was  rounding  a 
curve,  had  knowledge  of  his  situ- 
ation, and  that  he  was  in  a  position 
that  exposed  him  to  the  danger  of 
being  thrown  by  any  jolting  or  sway- 
ing of  the  car,  but  did  nothing  to 
{irotect  himself,  and  did  not  even 
ook  to  see  whether  there  was  any- 
thing from  which  he  could  obtain 
support,  he  was  guilty  of  contribu- 
tory negligence.  Klefer  v.  Brooklyn 
Heights  R.  Co.,  Ill  App.  Div.  404,  97 
NYS    841. 

3.  Colo. — Jackson  v.  Crllly,  16 
Colo.  103.  26  P  331. 

111. — Quinn  v.  Illinois  Cent.  R.  Co., 
51   111.  495. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Physioc,  124  Ky.  153,  92  SW  305, 
29  KyL  14. 

Mass. — Holland  v.  West  End  St.-R. 
Co.,  166  Mass.  387,  29  NE  622;  Wills 
v.  Lynn,  etc.,  R.  Co..  129  Mass.  351. 

Minn. — Saiko  v.  St.  Paul  City  R. 
Co.,  67  Minn.  8,  69  NW  473:  Mats  v. 
St.  Paul  City  R.  Co..  62  Minn.  169, 
53  NW  1071. 

N.  Y. — Depew  v.  New  York  City  R 
Co..  112  App.  Div.  260,  98  NYS  276; 
Ward  v.  Central  Park,  etc.,  R.  Co.,  33 
N.  Y.  Super.  392. 

[a]  — leasing;  handhold ,  Where 
plaintiff  boarded  a  crowded  street 
car,  and  stood  on  the  steps  of  the 
platform  thereof  while  the  same  was 
running  rapidly  and  approaching  a 
sharp  curve  of  whose  existence 
plaintiff  had  knowledge,  it  was  con- 
tributory negligence  on  his  part  to 
release,  for  the  purpose  of  paying 
his  fare,  his  hold  on  the  handhold, 
precluding  him  from  maintaining  an 
action  for  injuries  received  through 
being  thrown  from  the  platform  as 
the  car  rounded  the  curve.  South 
Covington,  etc..  R.  Co.  v.  Physioc.  124 
Ky.  153.  92  SW  305.  29  KyL  14. 

4.  U.  S. — Third  Ave.  R.  Co.  v.  Bar- 


ton,   107    Fed.    215,    46    CCA    241.  S2 
LRA  471. 

Cal. — Kelly  v.  Santa  Barabara 
Cons.  R.  Co..  171  Cal.  415.  153  P  »03. 

Colo. — Denver  v.  Tramway  Co.  v. 
Reid.  22  Colo.  349,  45  P  378. 

D.  C. — Koontz  v.  District  of  Colum- 
bia. 24  App.  69. 

Hawaii. — Bright  v.  Quinn,  »» 
Hawaii  504. 

111. — Lake  Shore,  etc,  R  Co.  v. 
Kelsev,  180  111.  630.  64  NE  608  (aff 
76  111.  A.  613]:  Stuchly  v.  Chicago 
City  R.  Co..  182  111.  A  337;  Johnson 
v.  Chicago  City  R.  Co.,  174  111.  A  148; 
Purington-Kimball  Brick  Co.  v.  Eck- 
man,  102   111.  A.  183. 

Ind. — Indianapolis  Tract.,  etc.,  Co. 
v.  Richey,   (A.)    80  NE  170. 

Me. — Cameron  v.  Lewlston,  etc.,  R. 
Co..  103  Me.  482,  70  A  634.  125  AmSR 
815.   18   LRANS   497. 

Mass. — Twiss  v.  Boston  El.  R.  Co. 
208  Mass.  108.  94  NE  253.  32  LRANS 
728;  Olund  v.  Worcester  Cons.  SL 
R.  Co.,  206  Mass.  644.  92  NE  720: 
Eldredge  v.  Boston  EL  R  Co.,  203 
Mass.  682.  89  NE  1041;  Egan  v.  OW 
Colony  St.-  R.  Co.,  195  Mass.  159.  SO 
NE  696  (crowded  car);  Mason  r. 
Boston,  etc..  R.  Co.,  190  Mass.  SSI. 
76   NE   717- 

Mich. — Dickinson  v.  Port  Huron, 
etc..  R.  Co.,  63  Mich.  43.  18  NW  5SI 

Mo. — Krelmelmann  v.  Jourdan,  107 
Mo.   A.    64.    80    SW    323. 

N.  J. — Trussell  v.  Morris  County 
Tract.  Co.,  79  N.  J.  L.  533.  77  A  515. 
30  LRANS  361;  City  R.  Co.  v.  Let 
60  N.  J.  L.  436.  14  A  183,  7  AmSR 
798. 

N.  Y. — Spooner  v.  Brooklyn  CltT 
R.  Co.,  64  N.  Y.  230.  IS  AmR  570; 
Edwards  v.  New  Jersey,  etc,  R,  etc. 
Co.,  144  App.  Div.  654,  129  NYS  717: 
Casslo  v.  Brooklyn  Heights  R  Co. 
59  App.  Div.  617  mem.  69  NYS  201; 
Henderson  v.  Nassau  Electric  R  Co, 
46  App.  Div.  280,  61  NYS  «S9; 
Schaefer  v.  Union  R  Co..  29  App. 
Div.  261.  61  NYS  431:  Solomon  t. 
Central  Park,  etc.,  R.  Cq>,  31  N.  T. 
Super.  298;  Craighead  v.  Brooklyn 
City  R.  Co.,  6  NYS  431  frev  on  the 
facts  123  N.  Y.  391.  26  N*3  387). 

Oh. — Holllngsworth  v.  Cincinnati 
St.  R.  Co..  21  Oh.  Clr.  Ct  636.  12  Oh. 
Clr.   Dec.   100. 

Pa. — Bumbear  v.  United  Tract 
Co.,  198  Pa.  198.  47  A  961;  Mann  v. 
Philadelphia  Tract.  Co..  176  Pa.  Hi 
34   A  672. 

R.  I. — Bets  v.  Rhode  Island  Co.. 
70  A  1068;  Elliott  v.  Newport  St  R. 
Co.,  18  R  I.  707,  28  A  338.  31  A  614. 
23    LRA    208. 

Tex. — San  Antonio  Tract.  Co.  t. 
Bryant.  30  Tex.  Civ.  A.  417.  70  SW 
1016. 

[a]  Position  Involuntary. — Where, 
by  reason  of  the  car  passing  hi* 
crossing  without  stopping,  a  pas- 
senger Is  left  standing  on  the  foot- 
board and  is  told  by  the  motormac 
that  he  will  be  let  off  at  the  next 
crossing,  he  is  not  guilty  of  con- 
tributory negligence  in  remalnlnr 
there  while  the  car  Is  going  to  the 
next  crossing,  as  the  position  is  not 
voluntarily  assumed  by  him. 
Sweeney  v.  Kansas  City  Cable  R. 
Co.,  160  Mo.   386.  61   SW   682. 

[b]  *o  And  seat.— It  cannot  ordi- 
narily be  said  to  be  negligence  as  t 
matter  of  law  to  walk  along  (he 
footboard  of  an  open  street  car  for 
the  purpose  of  finding  a  seat.  Cam- 
eron v.  Lewlston.  etc.,  R.  Co.,  Ill 
Me.  482,  70  A  534.  125  AmSR  315.  IS 
LRANS  497:  Holliday  v.  Boston  EL 
R.   Co.,   214   Mass.   424.  101    NE  1073; 
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i  such  a  position  without  the  excuse  that  there  is 
o  room  in  the  car.5  In  such  a  case  the  passenger 
ssumes  the  ordinary  risks  of  danger  arising  from 
ach  position,6  such  as  that  of  being  struck  by  pass- 
lg  cars  or  objects  near  the  track,   but,  he  does  not 


assume  extraordinary  risks  resulting  from  the  car- 
rier's negligence.8  But  it  is  not  negligence  per  se 
to  ride  on  the  steps  or  running  board,  where  the 
car  is  crowded;*  and  in  such  cases  the  passenger 
may  assume  that  the  carrier  will  take  reasonable 


lien  v.  St.  Louis  Transit  Co.,  188 
:<>.  411,  81  SW  1142;  Kreimelmann 
Jourdan,  107  Mo.  A.  64,  80  SW 
23  (holding  that,  where  a  passen- 
er  on  a  street  car  was  injured 
hlle  passing  along  the  Inside  foot- 
oard  to  a  seat,  by  being  struck  by 
car  approaching  on  a  parallel  track 
:om  the  opposite  direction,  and 
here  he  had  no  knowledge  that  the 
-acks  were  so  close  as  to  render 
Is  act  dangerous,  his  failure  to  look 
round  before  going  on  to  such  foot- 
oard  does  not  constitute  «contribu- 
>ry  negligence) :  San  Antonio  Tract, 
o.  v.  Bryant,  80  Tex.  Civ.  A.  487, 
)  SW  1015. 

[c]  Banning  board  of  excursion 
rain. — A  passenger  on  an  excursion 
-aln  was  allowed  to  leave  one  car 
nd  go  into  another  to  sell  tickets. 
.o  had  left  his  wife  on  the  first  car, 
hlch  was  an  open  one,-  the  seats 
eing  reached  by  an  outside  run- 
lng  board  instead  of  by  an  inside 
Isle.  The  running  board  was  used 
y  the  conductor  and  trainmen  in 
asslng  from  point  to  point.  It  was 
eld  that  It  was  not  necessarily  neg- 
gent  for  the  passenger  to  suppose 
lat  he  also  could  use  it  safely,  and 
ry  so  to  do  in'  returning  to  the  car 
here  his  wife  was.  And  supposing 
.  to  be  safe,  as  it  should  be,  it  was 
ot  negligent  to  omit  to  look  out  for 
tru-tures  so  close  alongside  the 
rack  as  to  endanger  persons  who 
ad  to  be  on  the  running  board 
■hlle  passing  them.  Dickinson  v. 
ort  Huron,  etc,  R.  Co.,  53  Mich.  43, 
B    NW   553. 

[d]  Common  practice.— It  has 
een  held  that  it  is  not  negligence 
s  a  matter  of  law  to  ride  on  the 
jotboard  along  the  side  of  an  open 
treet  car,  in  accordance  with  a  com- 
lon  practice,  although  there  may 
e  vacant  seats  within  the  car. 
eller  v.  Market  St.  R.  Co.,  1S»  Cal. 
68,   72   P   1006. 

5.  111. — Ervin  v.  Peoria  R.  Co., 
79  111.  A.    40$. 

Ind. — Richmond  St.,  etc..  R.  Co. 
.  Beverley,  43  Ind.  A.  106,  84  NE 
58.  86  NB  721:  Cltlsens'  St.  R  Co. 
.  Hoffbauer,  23  Ind.  A  614,  66  NB 
1. 

Mass. — Moody  v.  Springfield  St.  R. 
o.,  182  Mass.  158,  65  NB  29. 

Miss. — Bridges  v.  Jackson  Electric 
...   etc.,  Co.,   86   Miss.   584,  38   S  788, 

AnnCas  662  and  note. 

N.  T. — Ward  v.  International  R. 
o..  206  N.  T.  83.  99  NB  262,  Ann 
asl914A  1170;  Maercker  v.  Brook- 
'n  Heights  R.  Co.,  137  Ann.  Div.  49, 
22  NTS  87:  Caspers  v.  Dry  Dock, 
tft.  R.  Co.,  22  App.  Div.  156.  47  NTS 
61:  Francisco  v.  Troy,  etc.,  R.  Co., 
8  Hun  IS.  29  NTS  247;  Vroman  v. 
louston,  etc.,  R.  Co.,  7  Misc.  234, 
7   NTS  257. 

Pa. — Rice  v.  Philadelphia  Rapid 
ranslt  Co..  214  Pa.  147,  63  A  419, 
12  AmSR  738;  Burns  v.  Johnstown 
ass.  R.  Co.,  213  Pa.  143,  62  A  664,  2 
,RANS  1191  and  note;  Bainbridge 
.  Union  Tract.  Co.,  206  Pa.  71,  65-  A 
36;  Woodroffe  v.  Roxborough,  etc., 
'..  Co.,  201  Pa.  521,  61  A  324.  88  Am 
R  827;  Bumbear  v.  United  Tract, 
o.,  198  Pa.  198,  47  A  961;  Ramsay 
.  Pottstown,  etc.,  St.  R.  Co..  36  Pa. 
uper.    698. 

Wis. — Schoenfeld  v.  Milwaukee 
ity  R.  C6.,  74  Wis.  433,  43  NW  162. 

[a]  "Vhs  aide  steps  of  am  open 
nmtner  ear  are  not  intended  for  the 
se  of  the  passengers  excepting  in 
etting  in  and  out  of  the  car.    When 

passenger  rides  on  the  side  steps 
'lth  the  knowledge  and  consent  of 
he  conductor  and  from  necessity 
rom  the  want  of  room  to  sit  or 
tand  Inside  the  car,  he  is  entitled 
)  the  same  degree  of  diligence  as 
ther  passengers  to  protect  him 
rom  known  and  avoidable  dangers. 


But  a  passenger  who  rides  on  a  side 
step  when  it  is  reasonably  practica- 
ble for  him  to  sit  or  stand  inside 
the  car,  takes  upon  himself  the  risk 
of  his  "osition  from  any  cause." 
Woodroffe  v.  Roxborough,  etc.,  R. 
Co.,  201  Pa.  521,  51  A  324,  88  AmSR 
827. 

[i>]  Ouard  rail  or  bar*— (1)  The 
fact  that  the  guard  rail  or  bar  which 
the  passenger  knew  Is  ordinarily 
kept  down  along  the  side  of  the  car 
nearest  the  posts,  as  protection 
against  the  same,  was  up  does  not 
relieve  him  of  contributory  negli- 
gence in  exposing  himself  to  an 
obvious  danger  In  going  on  the  run- 
ning board.  Bridges  v.  Jackson 
Electric  R„  etc.,  Co,  86  Misc.  684. 
38  S  788,  4  AnnCas  662.  (2)  And 
a  passenger  riding  on  the  running 
board  of  a  summer  car,  outside  of  a 
lowered  bar.  la  negligent  per  se,  and 
cannot  recover  for  injuries  received 
whether  he   could  have   got  a  safer 

Sosltlon  or  not.  Harding  v.  Phlla- 
elphla  Rapid  Transit  Co..  217  Pa. 
69,  66  A  161,  10  LRANS  352  and 
note. 

6.  Ark. — Oliver  v.  Ft.  Smith 
Light,  etc.,  Co.,  89  Ark.  222,  116  SW 
204.   181  AmSR  86. 

D.  C. — Brlghtwood  R  Co.  v.  Car- 
ter, 12  App.  16. 

111. — Chicago  City  R.  Co.  v. 
Schaefer,  121   111.  A  334. 

Mo. — Vessels  v.  Metropolitan  St. 
R.  Co.,  129  Mo.  A  708,  108  SW  578. 

N.  T. — Ward  v.  International  R. 
Co.,  206  N.  T.  83,  99  NB  262,  AnnCas 
1914A  1170  and  note;  Edwards  v. 
New  Jersey,  etc.,  R..  etc.,  Co„  144 
App.  Div.  554,  129  NTS  717;  Rosen 
v.  Dry  Dock,  etc,  B,  Co.,  91  NTS 
333 

Pa. — Slmklns  v,  Philadelphia 
Rapid  Transit  Co.,  244  Pa.  182,  90 
A  527;  Rice  v.  Philadelphia  Rapid 
Transit  Co..  214  Pa.  147,  63  A  419, 
112  AmSR  738;  Bainbridge  v.  Union 
Tract  Co..  206  Pa.  71,  55  A  886; 
Wood  v.  Chester  Tract.  Co.,  36  Pa. 
Super.    483. 

R.  I. — Verone  v.  Rhode  Island 
Suburban  R.  Co.,  27  R.  I.  370,  52  A 
512.  114  AmSR  41. 

[a]  Thus  a  passenger  who  rides 
on  a  side  step  of  a  summer  car. 
when  it  is  reasonably  practicable 
for  him  to  go  inside  the  car  assumes 
all  the  risks  of  his  position,  and  in 
all  cases  he  assumes  the  risks  inci- 
dent to  the  usual  swaying  and  Jolt- 
ing of  the  car  and  from  collision 
with  passing  vehicles  and  obstruc- 
tions of  whatever  nature  which  un- 
expectedly appear;  as  these  are  dan- 
gers which  cannot  be  guarded  against 
by  the  careful  and  prudent  manage- 
ment of  the  car.  wood  v.  Chester 
Tract.   Co.,   36   Pa.    Super.    483. 

7.  Heshion  v.  Boston  El.  R.  Co., 
208  Mass.  117,  94  NB  390;  Moody  v. 
Springfield  St.  R.  Co.  182  Mass.  168, 
65  NB  29;  Bridges  v.  Jackson  Elec- 
tric R.,  etc.,  Co.,  86  Miss.  684,  38  S 
788,  4  AnnCas  662;  Parks  v.  St. 
Louis,  etc,  R.  Co.,  178  Mo.  108,  77 
SW  70,  101  AmSR  425;  Woodroffe  v. 
Roxborough,  etc,  R  Co.,  201  Pa.  621, 
51  A  324,  88  AmSR  827. 

[a]  Tor  Instance,  where  plaintiff 
has  been  employed  by  defendant  as  a 
conductor,  and  is  familiar  with  the 
conditions  of  a  narrow  street 
through  which  the  cars  run,  it  is 
negligence  for  him  to  stand  on  the 
running  board  of  the  car  in  such  a 
manner  that  he  Is  struck  by  the 
pole  of  a  cart  standing  between  the 
curb  and  the  track.  Heshion  v.  Bos- 
ton El.  R.  Co.,  208  Mass.  117.  94  NB 
390. 

8.  Oliver  v.  Ft.  Smith  Light,  etc.. 
Co..  89  Ark.  222.  116  SW  204,  131 
AmSR  86:  South  Covington,  etc.,  St. 
R.  Co.  v.  Hardy,  162  Ky.  374,  163  SW 
474,  44  LRANS  32;  Vessels  v.  "Metro- 


politan St.  R.  Co.,  129  Mo.  A  708, 
108  SW  678;  Ward  v.  International 
R.  Co.,  206  N.  T.  83,  99  NB  262,  Ann 
Casl9l4A  1170  and  note. 

9.  Ala. — Mobile  Light,  etc,  Co.  v. 
Hughes,    190   Ala.  216,   67   S   278. 

Cal. — Holloway  v.  Pasadena,  etc, 
R.  Co.,  120  Cal.  177.  62  P  478:  Bab- 
cock    v.    Los    Angeles    Traction    Co., 

128  Cal.    173.   60   P  780. 

Conn. — Hesse  v.  Msrlden,  etc. 
Tramway  Co.,  76  Conn.  571,  64  A 
299 

111.— Math  v.  Chicago  City  R.  Co., 
243  111.  114.  90  NB  236;  Chicago 
Cons.  Tract.  Co.  v.  Schritter,  222  111. 
364,  78  NB  820  [aff  124  111.  A.  678]; 
Kloepher  v.  Osborne.  177  111.  A.  384; 
West  Chicago  St.  R.  Co.  v.  Marks, 
82  111.  A.  185  [aff  182  111.  15,  65  NB 
671. 

Ind. — Indianapolis  St.  R.  Co.  v. 
Haverstick,  35  Ind.  A  281.  74  NB 
34,  111  AmSR  163. 

Kan. — Topeka  City  R  Co.  v. 
Hlggs,  38  Kan.  375.  16  P  667.  5  Am 
SR  754. 

Ky. — South  Covington,  etc.,  R.  Co. 
v.  Hardy,  152  Ky.  374,  163  SW  474, 
44   LRANS    82. 

Mass. — Bldredge  v.  Boston  Bl.  R 
Co.,  203  Mass.  582,  89  NB  1041;  Bgan 
v.  Old  Colony  St.  R.  Co.,  196  Mass. 
159,  80  NB  696;  Wilde  v.  Lynn,  etc., 
R.  Co.,   168  Mass.  638.  40  NB  851. 

Mich. — Pomaski  v.  Grant,  119 
Mich.  676,   78   NW  891. 

Mo. — Sweeney  v.  Kansas  City 
Cable  R.  Co.,  160  Mo.  386,  51  SW 
682. 

Mont. — Previslch  v.  Butte  Electric 
R.  Co..  47  Mont.  170,  131  P  25. 

Nebr. — Kadner  v.  Omaha,  etc.,  R. 
Co.,  97  Nebr.  678,  151  NW  169;  Cof- 
fey v.  Omaha,  etc.,  R.  Co.,  79  Nebr. 
286.   112  NW  589. 

N.  J. — Hoppock  v.  Eastern  Transit 
Co.,  77  N.  J.  L  342.  72  A  463. 

N.  T. — Kramer  v.  Brooklyn  Heights 
R.  Co..  190  N.  T.  310,  83  NB 
35  [rev  114  App.  Div.  804,  100 
NTS  276];  Edwards  v.  New  Jersey, 
etc.,   R.    etc.,  Co.,    144  App.   Div.    654. 

129  NTS  717;  Horan  v.  Rockwell,  110- 
App.  Div.  622,  96  NTS  973;  Sheeron 
v.  Coney  Island,  etc.,  R.  Co.,  78  App. 
Div.  476,  79  NYS  752:  Henderson  v. 
Nassau  Electric  R.  Co.,  46  App.  Div. 
280,  61  NYS  690;  Faris  v.  Brooklyn 
City,  etc.,  R.  Co.,  46  Anp.  Div.  231, 
61  NYS  670;  Brainard  v.  Nassau 
Electric  R.  Co.,  44  App.  Div.  618,  61 
NYS  74;  Hassen  v.  Nassau  Electric 
R.  Co.,  34  App.  Div.  71,  63  NYS 
l'i69;  Sohnefer  v  Union  R.  Co.,  29 
App.  Div.  261.  51  NTS  431:  Wood 
v.  Brooklyn  Citv  R  Co.,  5  App.  Div. 
492.  38  NYS  1077;  Coleman  v.  Sec- 
ond Ave.  R.  Co..  41  Hun  380  [rev  on 
other  grounds  114  N.  T.  609  mem.  21 
NE  1064  mem];  Bruno  v.  Brooklyn 
City  R.  Co..  5  Misc.  327.  25  NTS  507 
[aff  147  N.  T.  711  mem,  42  NE  722 
mem]. 

Or. — Anderson  v.  City,  etc.,  R.  Co., 
42  Or.  505,  71  P  659. 

Pa — Slmklns  v.  Philadelphia  Rapid 
Transit  Co..  244  Pa.  182.  90  A  627. 

R  I. — Verrone  v.  Rhode  Island 
Suburban  R.  Co.,  27  R.  I.  370.  62  A 
512.  114  AmSR  41. 

Wash. — Cogswell  v.  West  St.,  etc. 
Electric  R.  Co.,  5  Wash.  46.  31  P  411. 

Wis.— Gelts  v.  Milwaukee  City  R. 
Co..  72  Wis.  307.  39  NW  866. 

B.  C. — Williams  v.  British  Colum- 
bia Electric  R.  Co.,  18  B.  C.  295.  12 
DomLR  770.  25  WestLR  77  [aff  7 
DomLR  459]. 

Ont. — Fraser  v.  London  St  R.  Co.. 
29  Ont.  411. 

[a]  A  man  who  surrenders  his 
seat  on  a  crowded  street  oar  to  a 
woman  and  stands  on  the  running 
board  of  the  car  is  not.  as  a  matter  of 
law.  negligent.  Brainard  v.  Nassau 
Elertric  R.  Co.,  44  App.  Div.   613,  61 
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precautions  to  protect  him;10  but  he  himself  must 
exercise  care  commensurate  to  the  situation.11 

Siding  on  the  bumper  of  a  street  car  has  been 
held  to  be  contributory  negligence,12  although  pas- 
sengers have  been  in  the  habit  of  so  riding,13  and 
to  ride  so  against  the  warning  of  the  conductor  is 
contributory  negligence  as  a  matter  of  law.14  But 
where  he  is  permitted  to  ride  on  the  bumper  he  is 
not  necessarily  negligent  in  doing  so.15 

[v  1515]  C.  Contributory  Negligence  as  Defense 
— 1.   Pleading.18     As   already  stated,   the   rule   in 


some  states  is  that  plaintiff  must  aver  freedom  from 
contributory  negligence,  while  in  others  such  negli- 
gence is  to  be  pleaded  by  defendant  to  defeat  plain- 
tiff's recovery.17 

Sufficiency  of  pleading.  According  to  some  au- 
thorities a  general  averment  of  contributory  negli- 
gence without  specifying  the  acts  constituting  it  is 
sufficient.18  By  the  weight  of  authority,  however,  all 
the  facts  constituting  the  contributory  negligence 
must  be  set .  out,19  including  the  causal  connection 
between  such  negligence  and  the  injury  complained 


10.  Eldredge  v.  Boston  El.  R.  Co., 
203  Mass.  582,  89  NE  1041;  Sweeney 
v.  Kansas  City  Cable  R.  Co.,  150  Mo. 
385,  61  SW  682;  Bumbear  v.  United 
Tract.  Co.,  198  Pa.  198,  47  A  »61. 

fa]  Illustration. — A  passenger  is 
not  guilty  of  contributory  negligence 
in  that  he  sees  the  obstruction  which 
causes  the  injury  on  the  track  ahead 
of  the  car  in  time  to  step  back  into 
his  seat,  and  fails  so  to  do, -as  he 
has  a  right  to  assume  that  he  will 
be  carried  safely,  and  that  the  grip- 
man  will  see  the  obstruction  in  time 
to  prevent  a  collision.  Sweeney  v. 
Kansas  City  Cable  R.  Co.,  150  Mo. 
385,  51  SW.682. 

11.  D.  C. — Brightwood  R.  Co.  v. 
Carter,  12  App.  156. 

111.— Math  v.  Chicago  City  R.  Co., 
-243    111.    114,    90    NE    235. 

Minn. — Salko  v.  St.  Paul  City  R. 
Co.,  67  Minn.  8,  69  NW  475. 

Mo. —  Slmonton  v.  St.  Louis  Tran- 
sit Co.,  207  Mo.   718,  106   SW  46. 

N.  Y. — Ward  v.  International  R. 
Co.,  206  N.  T.  83.  99  NE  262,  AnnCas 
1914A  1170  and  note;  Rosen  v.  Dry 
Dock,  etc.,  R.  Co.,  91  NTS  333. 

[a]  A  passenger  who  goes  on  the 
lowest  step  of  a  street  car  running 
over  seven  miles  an  hour,  without 
steadying  himself  by  grasping  the 
hand  rail  or  otherwise,  1b  negligent. 
Salko  v.  St.  Paul  City  R.  Co.,  67  Minn. 
8,  69  NW   478. 

[b]  Mot  looking  ahead.— A  pas- 
senger on  a  crowded  street  car 
who  stands  on  the  running  board 
is     guilty      of     contributory      negll- 

?ence  where  he  rides  on  such  board 
or  several  blocks  without  looking 
ahead,  and  Is  struck  by  the  shaft  of 
a  wagon  standing  near  the  track, 
which  shaft  the  other  passengers  on 
the  running  board  avoid  by  standing 
close  to  the  car  or  by  getting  be- 
tween the  seats.  Rosen  v.  Dry  Dock, 
etc..   R.   Co.,   91    NYS    833. 

12.  Feldhelm  v.  Brooklyn,  etc.,  R. 
Co..  122  App.  Dlv.  883,  107  NYS  418; 
Columbus  R.  Co.  v.  Muns,  27  Oh.  Cir. 
Ct  277.  But  see  Chicago  City  R.  Co. 
v.  Schmidt,  217  111.  396.  76  NE  383 
[air  117  111.  A.  2131  (holding  that, 
where  a  car  had  stopped  to  allow 
passengers  to  get  off  at  a  crossing, 
a  passenger,  standing  on  the  rear 
bumper  of  the  car,  and  not  knowing 
that  another  car  was  approaching 
from  the  rear.  Is  not  negligence  per 

fa  J     Assumption       of       risk. — (1) 

Where  a  passenger  Is  injured  while 
riding  on  the  rear  bumper  of  a 
crowded  car,  he  assumes  the  risk 
incident  to  that  position,  although 
his  fare  is  accepted.  Feltlhelm  v. 
Brooklyn,  etc.,  ,R.  Co.,  122  App.  Dlv. 
883.  107  NYS  413.  <2)  But  he  does 
not  assume  the  risk  of  the  negli- 
gence of  the  carrier.  Klrkpatrlck  v. 
Metropolitan  St.  R.  Co.,  161  Mo.  A. 
616,  143  SW  865. 

13.  Columbus  R.  Co.  v.  Muns,  27 
Oh.  Clr.  Ct.  277. 

14.  Nieboer  v.  Detroit  Electric  R. 
Co..  128   Mich.  486.  87  NW  626. 

15.  Beaumont  Tract.  Co.  v.  Happ, 
67  Tex.  Civ.  A.  427.  122  SW  610. 

16.  Pleading-  contributory  negli- 
gence generally  see  Negligence  [29 
Cyc   675  et  seq,  580  et  seq]. 

17.  See  supra  J  1413.  And  see 
generally  Negligence  [29  Cyc  575]. 

18.  Behen  v.  Metropolitan  St.  R. 
Co..  85  Kan.  491.  118  P  73.  AnnCas 
191SA    328;    Pitard    v.    New    Orleans 


R..  etc.,  Co.,  120  La.  925,  46  S  943. 

[a]  Thus  a  plea  in  an  action  for 
injuries  in  attempting  to  board  a 
street  car  that  there  was  negligence 
in  the  matter  of  each  Item  for  which 
plaintiff  claimed  to  recover  is  a  suf- 
ficient plea  to  admit  evidence  of  con- 
tributory negligence.  But  the  court 
said:  "There  would  have  been  neces- 
sity for  a  full, .  detailed  plea  of  neg- 
ligence if  defendant  had  relied  upon 
some  separate  facts  other  than  those 
at  issue  under  plaintiff's  petition." 
Pitard  v.  New  Orleans  R.,  etc.,  Co., 
120  La.   926,  933,  45   S   943. 

19.  Ala. — Birmingham  R.,  etc.,  Co. 
v.  Gonzalez.  183  Ala.  273,  61  S  80. 
AnnCasl916A  543  (pleas  held  insuffi- 
cient); Birmingham  R.,  etc.,  Co.  v. 
Selhorst.  165  Ala.  475,  61  S  568; 
Montgomery  St.  R.  v.  Mason,  133  Ala. 
508,  82  S  261;  Armstrong  v.  Mont- 
gomery St.  R.  Co.,  123  Ala.  238,  26  S 
849 

Cal. — Basler  v.  Sacramento  Gas, 
etc.,  Co.,  168  Cal.  514.  Ill  P  630, 
AnnCasl912A  642  (plea,  held  in- 
sufficient). 

Mo. — Harmon  v.  United  R.  Co.,  168 
Mo.  A   442,   143  SW  1114. 

N.  Y. — Vail  v.  Broadway  R.  Co.,  147 
N.  Y.   377,  42  NE  4,  30  LRA  626. 

Okl. — Lane  v.  Choctaw,  etc,  R.  Co., 
19  Okl.  324,  91  P  883. 

Tex. — Dallas  Cons.  Electric  St.  R. 
Co.  v.  Barnes,   (Civ.  A.)   119  SW  122. 

[a]  Pleading  held  sumoient,—  (1) 
A  plea  In  an  action  for  injury  to  a 
passenger  from  the  sudden  starting 
of  the  train  while  she  was  on  the  car 
platform  preparatory  to  alighting, 
alleging  that  in  the  nighttime  plain- 
tiff had  gone  on  the  steps  of  the  ear 
while  it  was  going  too  rapidly  for  a 
woman  to  attempt  to  alight,  that  she 
had  nothing  in  her  hand  and  could 
easily  have  held  the  railing  of  the  car, 
and  that,  had  she  done  so,  the  sudden 
.starting  of  the  car  without  warning 
would  not  have  thrown  her  off,  is 
good.  Southern  R.  Co.  v.  Hundley, 
161  Ala.  378,  44  S  196.  (2)  Where  In 
an  action  for  injuries  to  a  passenger, 
received  while  attempting  to  get  a 
seat  In  a  car  by  way  of  a  footboard 
next  to  a  car  line  on  which  cars  ran 
in  the  opposite  direction,  one  of 
which  cars  struck  plaintiff,  defendant 
filed  a  plea  of  contributory  negli- 
gence asserting  that  plaintiff  un- 
necessarily went  on  the  side  of  the 
car  en  which  he  was  injured,  that  he 
failed  to  look  or  listen  for  an  ap- 
proaching car,  and  that  he  leaned  out, 
when  by  standing  erect  he  could 
have  avoided  injury,  the  answer 
meant  no  more  than  that  plaintiff  did 
not  use  the  appliances  provided  by 
defendant  with  ordinary  care,  and 
hence  a  contention  that  the  plea 
assumed  that  the  arrangement  or 
plan  of  the  car  was  a  dangerous  con- 
trivance, admitting  defendant's  neg- 
ligence in  putting  it  into  service,  was 
untenable.  Allen  v.  St.  Louis  Transit 
Co.,  183  Mo.  411.  81  SW  1142.  (3)  A 
plea  that  plaintiff  was  negligent  in 
the  "manner"  In  which  she  alighted 
from  the  car  was  a  specific  allegation 
of  negligence,  and  in  the  absence  of 
a  special  exception  was  sufficient  to 
admit  evidence  as  to  plaintiffs  man- 
ner of  alighting.  Dallas  Cons.  Elec- 
tric St.  R.  Co.  v.  Barnes,  (Tex.  Civ. 
A.)  119  SW  122.  (4)  An  answer  al- 
leging that,  If  the  passenger  was  in- 
jured in  attempting  to  alight  from 
defendant's  train  such   Injuries  were 


received  in  consequence  of  his  own 
negligent  act  on  leaving  a  moving 
train  and  that  his  negligence  was  the 
proximate  cause  of  his  injuries,  for' 
which  defendant  was  not  responsible. 
raised  the  issue  of  contributory  neg- 
ligence on  the  part  of  the  passenger, 
in  leaving  the  train  while  in  motion. 
either  before  or  after  its  arrival  at 
the  usual  place  for  stopping.  Gal- 
veston, etc.,  R.  Co.  v.  De  Castillo. 
(Tex.  Civ.  A.)  83  SW  26,  42  Tex.  Civ. 
A.  108,  96  SW  547. 

fbl  Pleading  held  insouciant  — 
•  (1)  A  plea  of  contributory  negligence 
of  a  passenger  injured  in  alighting 
from  an  electric  car,  which  alleges 
that  she  was  guilty  of  negligence 
proximately  contributing  to  her  In- 
juries, In  that  she  rode  on  the  plat- 
form In  violation  of  a  rule  published 
in  the  car  in  such  .a  way  that  she 
could  have  seen  it,  is  Insufficient  as 
falling  to  show  notice  of  the  rule 
and  causal  connection  between  Its 
violation  and  the  injury.  Birming- 
ham R.,  etc..  Co.  v.  Glrod.  164  Ala. 
10.  61  S  242.  137  AmSR  17.  (2) 
Where  the  complaint  alleged  that 
plaintiff's  Intestate  went  to  a  regular 
station  for  receiving  and  discharging 
passengers,  and  while  standing  on 
the  platform  waiting  for  a.  train  he 
waB  struck  by  a  projection  from  a 
passing  freight  train,  knocked  under 
the  train,  and  killed,  a  plea  that  he 
was  guilty  of  negligence  contribut- 
ing proximately  to  his  Injury,  in  that 
he  negligently  took  a  position  too 
near  to  the  passing  train,  is  no  an- 
swer to  the  complaint,  as  it  does  not 
negative  the  faot  that  he  was  stand- 
ing on  the  platform  where  defend-  , 
ant's  employees  were  accustomed  to 
receive  and  discharge  passengers,  or 
charge  him  with  knowledge  of  the 
projection.  Metcalf  v.  St.  Louis,  etc, 
R.  Co.,  156  Ala.  240,  47  S  158.  (3)  It 
not  being  necessarily  negligence  for 
a  passenger  to  alight  from  a  moving 
car  even  by  stepping  in  the  opposite 
direction  to  the  movement  of  the  car, 
a  plea  of  contributory  negligence  In 
so  doing,  which  does  not  show  the 
speed  of  the  car,  is  insufficient. 
Birmingham  R.,  Light,  etc,  Co.  v. 
Dickerson,  164  Ala.  523.  45  S  699. 
(4)  A  plea  which  alleges  that  de- 
cedent was  guilty  of  contributory 
negligence  in  that  he  alighted  from 
a  moving  train  in  the  nighttime  with- 
out requesting  the  train  to  stop  is 
bad,  because  it  requires  the  jury  to 
find  that  decedent  was  guilty  of  con- 
tributory negligence  In  alighting 
while  the  train  was  in  the  slightest 
motion,  although  the  motion  was 
such  as  to  Involve  the  risk  which 
a  man  of  ordinary  prudence  would 
take  under  the  circumstances. 
Kansas  City,  etc.,  R.  Co.  v.  Matthews. 
142  Ala.  298,  39  S  207.  (6)  Where  it 
appears  that  plaintiff  was  thrown 
from  the  platform  where  he  had 
stopped  while  going  from  one  car 
to  another  in  search  of  a  seat,  it  was 
not  error  to  sustain  an  exception  to 
that  part  of  defendant's  answer 
which  alleged  that  the  train  was  an 
excursion  train,  and  that  plaintiff 
took  passage  in  consideration  of  the 
reduced  fare  and  with  knowledge  of 
the  probable  Inconvenience  Incident 
thereto,  and  therefore  assumed  the 
risk,  but  did  not  allege  that  plaintiff 
knew. that  he  would  not  be  provided 
with  a  seat,  since  leaving  the  car  In 
search  of  a  seat  was  not  negligence 
in  itself.     Galveston,  etc..  R  Co.  ▼• 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1515-15171 


CARRIERS 


[IOC.  J.]     1151 


of,20  and  a  mere  general  statement  that  the  injury 
resulted  from  contributory  negligence  is  not  suffi- 
cient.21 But  a  plea  of  contributory  negligence  need 
not  deny,  and  may  even  expressly  admit,  the  negli- 
gence charged  by  plaintiff.22  Where  a  count  charges 
simple  negligence,  a  plea  setting  up  contributory 
negligence  is  not  demurrable,  although  the  count 
contains  language  indicating  willfulness  or  wanton- 
ness.29 A  plea  that  plaintiff  assumed  the  risk  of 
injury  in  doing  certain  acts  is  improper,  where  such 
acts  are  covered  by  a  general  denial,24  or  by  a  plea 
of  contributory  negligence;26  and  if  it  is  the-  inten- 
tion of  such  a  plea  to  set  up  that  the  injury  to  the 
passenger  could  not  have  been  avoided  by  the  exer- 
cise of  the  care  incumbent  on  the  carrier,  and  that 
the  danger  was  obvious  or  known  to  the  passenger, 
such  facts  should  be  alleged.2* 

A  replication  or  reply  denying  contributory  negli- 
gence generally  without  denying  the  particular  facts 
alleged  in  the  answer  is  sufficient.27 


[J  1516]  2.  Issues,  Proof,  and  Variance.  As  in 
other  civil  actions,23  the  matters  to  be  considered 
and  the  evidence  offered  on  the  issue  of  contributory 
negligence  must  be  limited  to  the  issues  made  by 
the  pleading.29  Where  the  burden  with  reference 
to  contributory  negligence  is  regarded  as  resting  on 
plaintiff,  then  defendant  may  introduce  evidence  of 
such  negligence  under  a  general  denial;90  but  where 
contributory  negligence  is  treated  as  an  affirmative 
defense,  it  should  be  pleaded  specially,91  unless  it 
appears  from  plaintiff's  own  pleading  or  proof.92 

[$1517]  3.  Evidence— a.  Presumptions  and  Bor- 
den of  Proof.99  In  some  jurisdictions,  in  order  to 
recover  for  an  injury  alleged  to  have  been  caused 
to  a  passenger  by  the  negligence  of  the  carrier, 
plaintiff  must  show  that  he  was  in  the  exercise  of 
due  care  in  respect  to  the  occurrence  from  which 
the  injury  arose;  in  other  words,  the  burden  rests 
on  plaintiff  to  show  that  he  was  not  guilty  of  con- 
tributory negligence,94  unless  the  action  is  for  a 


Morris,  (Tex.  Civ.  A.)  60  SW  81S  [alt 
94  Tex.  506,  61  SW  709]. 

[c]  Statutory  Immunity. — Where 
defendant  claims  Immunity  from  lia- 
bility under  some  provisions  of  a 
statute  which  plaintiff  has  violated, 
it  should  plead  all  the  facts  on  which 
the  immunity  claimed  rests.  Vail  v. 
Broadway  R.  Co.,  147  N.  T.  377,  42 
NE  4,  30  LRA  626. 

30.  Birmingham  R..  etc.,  Co.  v. 
GIrod,  164  Ala.  10,  61  8  242,  137  Am 
SR  17;  Birmingham  R.,  etc..  Co.  v. 
MIndler,  3  Ala.  A.  444,  67  S  113  (pleas 
held  sufficient). 

Averments  m  to  proximate  cause 
see  supra  t  1414. 

21.  Birmingham  R.  Light,  etc.,  Co. 
v.  Lee.  153  Ala.  79.  45  S  292. 

99.  Birmingham  R.,  etc,  Co.  v. 
Yates,  168  Ala.  381.  53  S  915. 

23.  Birmingham  R,  Light,  etc., 
Co.  v.  Wright,  163  Ala.  99,  44  S  1037. 

34.  Parks  v.  St.  Louis,  etc.,  R.  Co.. 
178  Mo.  108.  77  SW  70.  101  AmSR 
425. 

[a]  Thus,  where  the  petition  in 
an  action  by  a  street  car  passenger 
for  injuries  alleged  negligence  of 
defendants  in  bringing  their  cars  in 
close  proximity  while  meeting  on  a 
curve,  and  the  answer  consisted  of 
a  general  denial  and  a  plea  of  con- 
tributory negligence  In  taking  a 
dangerous  position  on  the  step  of  the 
platform  of  the  car  outside  of  the 
gate  and  on  the  side  next  to  the  other 
track,  an  additional  plea  alleging 
that  the  passenger  knew,  or  by  ordi- 
nary care  might  have  known,  the 
situation  of  the  tracks,  and  that  the 
danger  of  riding  on  the  step  was 
known,  or  by  ordinary  care  might 
have  been  known,  to  the  passenger, 
and  that  he  assumed  the  risk,  if  it 
was  intended  to  charge  that  his  in- 
juries resulted  solely  from  his  vol- 
untary acts  of  riding  on  the  step, 
was  covered  by  the  plea  of  general 
denial.  Parks  v.  St  Louis,  etc.,  R. 
Co.,  178  Mo.  108,  77  SW  70,  101  AmSR 
425. 

as.  Parks  v.  St.  Louis,  etc.,  R.  Co., 
178  Mo.  108,  77  SW  70,  101  AmSR  425. 

36.  Parks  v.  St  Louis,  etc.,  R.  Co., 
17*  Mo.  108.  77  SW  70.  101  AmSR 
425. 

37.  Louisville,  etc..  R.  Co.  v. 
Wolfe,   80   Ky.   82.    3   KyL   676.      See 


generally   Negligence   [29   Cyc   683] 
3B.     See    generally    Pleading     [31 
Cyc  670  et  seq];  Negligence   [29  Cyc 


6861. 

89.  Ala. — Atlanta,  etc..  Air  Line 
R.  Co.  v.  Wheeler,  154  Ala.  630,  46 
8  262. 

Ga. — Macon,  etc.,  R.  Co.  v.  Ander- 
son. 121  Ga.  666,  49  SB  791;  Sa- 
vannah Electric  Co.  v.  Fosterling,  16 
Ga.  A.  196,  84   SE  976. 

Ind. — Evansville  R.  Co.  v.  Miller, 
(A)    111   NE  1031. 

Mo. — Choquette  v.  Southern  Elec- 
tric R.  Co.,   80  Mo.  A.   516. 

Tex. — Small  v.  San  Antonio  Tract. 
Co..  (Civ.  A.)  148  SW  833;  Texas 
Cent  R.  Co.  v.  Wheeler,  62  Tax.  Civ. 


A  603.  116  SW  82;  Texas,  etc^R.  Co. 
v.  Boleman,  (Civ.  A.)  112  SW  805; 
Missouri,  etc..  R.  Co.  v.  Avis,  41 
Tex.  Civ.  A.  it,  91  SW  877  [aff  100 
Tex.  33,  93  SW  424];  Yecker  v.  San 
Antonio  Tract.  Co..  33  Tex.  Civ.  A. 
239.  76   SW   780. 

Wash. — Bailey  v.  Seattle,  etc.,  R. 
Co.,  31  Wash.   686,  71  P  1134. 

[a]  Discovered  peril.— (1)  Where 
plaintiff  about  to  board  a  street  car 
was  struck  by  the  overhang  of  the 
fender,  evidence  that  the  car  could 
have  been  stopped  in  considerably 
less  distance  than  it  was  after  plain- 
tiff's peril  was  discovered  was  suffi- 
cient to  raise  the  issue  of  discovered 
peril.  Townsend  v.  Houston  Electric 
Co.,  (Tex.  Civ.  A.)  164  SW  629.  (2) 
In  an  action  against  a  carrier  for 
Injuries  to  a  passenger  caused  by 
the  sudden  starting  of  the  car  before 
she  had  reached  her  seat,  evidence 
that  the  conductor  had  been  informed 
when  she  entered  the  car  that  she 
was  not  well  and  needed  assistance 
did  not  raise  the  issue  of  discovered 
peril.  Pelly  v.  Denison,  etc.,  R.  Co., 
(Tex.  Civ.  A.)  78  SW  642. 

[b]  BTegUgently  stepping*  oa  stool. 
—In  an  action  against  a  railroad  com- 
pany for  personal  Injuries  resulting 
from  stepping  from  a  passenger  coach 
on  to  a  defective  footstool,  where  de- 


fendant averred  that  plaintiff  negli- 
gently stepped  on  the  stool  after  dis- 
covering its  condition,  evidence  that 


plaintiff  did  not  discover  the  condi< 
tion  of  the  stool  In  time  to  avoid 
stepping  on  it  was  relevant  on-  the 
issue  of  contributory  negligence.  At- 
lanta, etc.,  Air  Line  R.  Co.  v. 
Wheeler.  154  Ala.  630.  46  S  262. 

30.  Indianapolis,  etc.,  R.  Co.  v. 
Rutherford.  29  Ind.  82.  92  AmD  336; 
Kennedy  v.  Southern  R.  Co.,  69  S.  C. 
536,  88  SE  169.  See  generally  Neg- 
ligence [29  Cyc  680]. 

31.  Ala. — Southern  R.  Co.  v.  Har- 
rington, 166  Ala.  630.  62  S  67,  139 
AmSR  59.  But  see  Metcalf  v.  St. 
Louis,  etc.,  R.  Co.,  166  Ala.  240,  47 
S  158  (holding  that,  where  a  com- 
plaint claimed  that  plaintiff's  intes- 
tate was  killed  by  being  struck  by 
a  projection  from  a  passing  freight 
train  while  he  was  standing  on  a 
platform  waiting  for  a  passenger 
train,  contributory  negligence  in  at- 
tempting to  get  on  to  the  freight 
train  was  provable  under  the  .plea 
of  the  general  issue). 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Grimsley.  90  Ark.  64,  117  SW  1064. 

Fla. — Warfleld  v.  Hepburn,  62  Fla. 
409,      418.   67   S   618. 

Ky. — Coe  v.  Louisville,  etc.,  R 
Co.,  78  SW  439,  26  KyL  1679. 

Mo. — Allen  v.  St.  Louis  Transit 
Co.,    183    Mo.    411,    81    SW    1142. 

Wash. — Bailey  v.  Seattle,  etc.,  R. 
Co.,  32  Wash.  640,  73  P  679. 

See  generally  Negligence  [29  Cyc 
580]. 

33.  Warfleld  v.  Hepburn,  62  Fla. 
409.  418,  67  S  618;  Allen  v.  St.  Louis 
Transit  Co.,  183  Mo.'411,  81  BW  1142; 


Chaney    v.    Louisiana,    etc.,    R.    Co., 
176   Mo.    598,   75   SW   595. 
33.    Burden  of  proof  generally  see 

Evidence    [16    Cyc    926];    Negligence 
»7J. 


[29  Cyc  591]. 


Presumptions    generally    see    Evl- 

mce  [16  Cyo  1060];  Negll 

tc  5891. 

34._  u^  S. — Winters   v.   Baltimore, 


Negligence  [29 


etc.,  R.  Co.,  163  Fed.  106. 

Conn. — Kruck  v.  Connecticut  Co., 
84  Conn.  401,  80  A  162. 

111. — Illinois  Cent.  R.  Co.  v.  Sim- 
mons. 38  111.  242;  Galena,  etc.,  R.  Co. 
V.  Fay.  16  111.  558.  63  AmD  323; 
Hatcher  v.  Quincy  Horse  R.,  etc., 
Co.,  181  111.  A.  30;  Randall  v.  Ster- 
ling, etc..  Electric  R.  Co..  168  111.  A. 
56;  Keck  v.  Calumet,  etc.,  R.  Co.,  166 
111.  A.  402:  Hewes  v.  Chicago,  etc.,  R. 
Co.,  119  111.  A.  893  [aff  217  111.  600,  75 
NE  516]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Teeters.  (A.)  74  NE  1014  raff  166 
Ind.   836,  77   NE  599,  6  LRANS  425]. 

Iowa. — Hutcheis  v.  Cedar  Rapids, 
etc.,  R.  Co..  128  Iowa  279,  103  NW 
779:  Raben  v.  Central  Iowa  R.  Co., 
74  Iowa  732,  34  NW  621;  Raymond 
v.  Burlington,  etc..  R.  Co..  66  Iowa 
152,  21  NW  496;  Bonce  v.  Dubuque 
St.  R  Co.,  53  Iowa  278.  5  NW  177. 

Me. — Ouellotte  v.  Grand  Trunk  R. 
Co.,  106  Me.  158,  76  A  280,  138  AmSR 
840. 

Mass. — Brown  v.  New  York,  etc., 
R.  Co.,  181  Mass.  365,  63  NE  941; 
Fuller  v.  Boston,  etc.,  R  Co..  183 
Mass.  491:  Mayo  v.  Boston,  etc.,  R. 
Co.,  104  Mass.  187:  Warren  v.  Fitch- 
burg  R.  Co..  8  Allen  227,  86  AmD 
700;  Lucas  v.  New  Bedford,  etc.,  R. 
Co..   6  Gray  64,   66  AmD  406. 

N.  T. — Deyo  v.  New  York  Cent.  R. 
Co.,  34  N.  Y.  9,  88  AmD  418; 
Maercker  v.  Brooklyn  Heights  R. 
Co.,  137  App.  Dlv.  49.  122  NYS  87: 
Bruce  v.  Brooklyn  Heights  R.  Co.,  68 
App.  Div.  242,  74  NYS   324. 

See  also  supra  it  1413,  1424.  See 
generally  Negligence  [29  Cyc  601]. 

[a]  Season  for  rule,  "The  bur- 
den is  held  to  be  upon  the  plaintiff, 
for  the  reason  that  it  is  a  subordi- 
nate proposition,  necessarily  involved 
in  the  more  general  one  upon  which 
the  action  is  founded,  to  wit,  that  the 
injury  to  the  plaintiff  was  caused  by 
the  negligent  or  wrongful  conduct 
of  the  defendant."  Mayo  v.  Boston, 
etc.,  R.  Co..  104  Mass.  137,  140. 

[b]  Klfllng  In  Improper  place. — 
(1)  A  passenger  Injured  by  the  de- 
railment of  the  train  in  order  to  re- 
cover must  show  not  only  that  he 
was  a  passenger,  but  also  that  at  the 
time  of  the  accident  he  was  in  a 
place  where  he  had  a  right  to  be,  or 
at  least  that  the  place,  even  If  not 
the  right  place,  did  not  affect  the  re- 
sult. Winters  v.  Baltimore,  etc.,  R. 
Co.,  163  Fed.  106.  (2)  A  caretaker 
of  stock  riding  in  a  cattle  car  instead 
of  the  caboose  has  the  burden  of 
showing  that  he  was  justified  In  rid- 
ing where  he  did.  Lake  Shore,  etc, 
R.  Co.   v.  Testers,   (Ind.  A.)    74  V* 
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willful  or  intentional  injury;**  but  where  plaintiff 
rebuts  any  presumption  of  negligence  on  his  part,  it 
is  then  incumbent  on  defendant  to  show  contribu- 
tory negligence.38  In  other  jurisdictions,  contribu- 
tory negligence  on  the  part  of  the  passenger  is 
regarded  as  a  matter  of  defense,  and  where  negli- 
gence on  the  part  of  the  carrier  resulting  in  injury 
to  the  passenger  is  shown,  and  contributory  negli- 
gence is  not  involved  in  the  facts  alleged  and  proved 
by  the  passenger,  the  burden  of  proving  contribu- 
tory negligence  is  on  the  carrier,87  since  in  the 
absence  of  evidence  to  the'  contrary  the  law  pre- 


sumes that  the  passenger  exercised  reasonable  care 
and  caution  to  prevent  injury;*8  and  this  role  ap- 
plies, although  the  passenger  in  his  complaint  nega- 
tives contributory  negligence.*"  In  some  jurisdic- 
tions this  rule  is  in  effect  prescribed  by  statute.*8 

Where  plaintiff's  pleading  or  proof  shows  negli- 
gence. Where  the  facts  alleged  or  proved  by  plain- 
tiff raise  a  presumption  of  negligence  on  his  part, 
the  burden  then  is  not  on  defendant  to  show  con- 
tributory negligence,  but  on  plaintiff  to  show  that 
he  was  free  from  contributory  negligence.41 

Rules  of  carrier  and  functions  of  officers.    A  pae- 


1014  Taft  166  Ind.  335,  77  NE  599,  5 
LRANS  425].  (8)  In  order  to  estab- 
lish a  waiver  by  a  conductor  of  a 
provision  In  a  contract  for  the  ship- 
ment of  stock  requiring  the  shipper 
to  ride  In  the  caboose,  the  shipper 
must  affirmatively  show  in  the  ab- 
sence of  evidence  of  express  author- 
ity on  the  part  of  the  conductor  to 
waive  such  provision  that  such  ac- 
tion was  within  the  apparent  scope  of 
the  conductor's  authority,  and  that 
the  shipper  did  not  know  or  have 
reasonable  ground  to  believe  that  the 
conductor  was  exceeding  his  author- 
ity. Illinois  Cent.  R.  Co.  v.  Jennings, 
217  111.  140,  76  NE  457  [rev  119  111. 
A.  8171. 

[c]  Imputed  negligence,— The  fact 
that  a  daughter's  contributory  negli- 
gence was  the  sole  cause  of  an  In- 
Jury  to  her  mother  occurring  while 
they  were  boarding  a  subway  train 
is  in  effect  a  complete  denial  of  neg- 
ligence on  the  part  of  the  carrier, 
and  It  is  not  Incumbent  on  the  mother 
as  plaintiff  in  an  action  for  her  In- 
juries to  negative  such  claim.  Lang 
v.  Interborough  Rapid  Transit  Co., 
76  Misc.  196,  134  NTS  627. 

35.  Conner  v.  Citizens'  St.  R.  Co., 
146  Ind.  430,  45  NE  662. 

36.  Raymond  v.  Burlington,  etc., 
R.  Co.,   65   Iowa  162,   21   NW  496. 

37.  U.  8.— Indianapolis,  etc.,  R. 
Co.  v.  Horst,  93  U.  S.  291,  23  L.  ed. 
898;  Texas,  etc.,  R.  Co.  -  v.  Gardner, 
114  Fed.  186,  52  CCA  142;  Fitchburg 
R.  Co.  v.  Nichols,  85  Fed.  945.  29  CCA 
600;  Holmes  v.  Oregon,  etc.,  R.  Co.,  5 
Fed.  623,  6  Sawy.  276. 

Ala. — Louisville,  etc.,  R.  Oo.  v.  Dil- 
burn.  178  Ala.  600,  59  S  438:  South- 
ern R.  Co.  v.  Burgess.  143  Ala.  364, 
42  S  35;  North  Alabama  Tract.  Co. 
v.  Taylor.  3  Ala.  A.  456.  67  8  146. 

Ark. — St.  Louts,  etc.,  R.  Co.  v. 
Hutchinson,  101  Ark.  424,  142  SW 
627;  Miles  v.  St.  Louis,  etc.,  R.  Co., 
90  Ark.  485,  119  SW  837:  St.  Louis, 
•etc.,  R.  Co.  v.  Gilbreath,  87  Ark.  572. 
113  SW  200;  Little  Rock  R..  etc..  Co. 
v.  Doyle.  79  Ark.  878,  96  SW  863; 
St.  Louis,  etc..  R.  Co.  v.  Baker,  67 
Ark.  531,  55  SW  941. 

Cal. — Boone  v.  Oakland  Transit  Co., 
139  Cal.  490.  73  P  243;  MacDougall 
v.  Central  R.  Co.,  63  Cal.  481;  Mc- 
Quilken  v.  Central  -Pac.  R.  Co.,  60 
Cal.  7;  May  v.  Hanson,  6  Cal.  360,  63 
AmD  135. 

Colo. — Sanderson  v.  Frailer,  8  Colo. 
79,  5  P  632.  54  AmR  644. 

Del. — Freeman  v.  Wilmington,  etc., 
Tract.  Co..  26  Del.  107,  80  A  1001: 
Eaton  v.  Wilmington  City  R.  Co.,  24 
Del.  435,  75  A  369;  File  v.  Wilming- 
ton City  R.  Co.,  23  Del.  463.  80  A  623; 
Coyle  v.  People's  R.  Co..  23  Del.  464. 
80  A  638;  Elliott  v.  Wilmington  City 
R.  Co..  22  Del.  670.  73  A  1040;  Mac- 
Feat  v.  Philadelphia,  etc.,  R.  Co.,  21 
Del.  62,  62  A  898. 

D.  C. — Hart  v.  Capital  Tract.  Co., 
35  App.  602;  Washington,  etc.,  R.  Co. 
v.  Chapman,  26  App.  472.  6  AnnCas 
721;  City,  etc.,  R.  Co.  v.  Svedborg,  20 
App.  543. 

Kan. — Altwein  v.  Metropolitan  St. 
R.  Co.,  86  Kan.  220,  120  P  650. 

La. — Shannon  v.  New  Orleans  R., 
-etc.,  Co..  4  La.  A.  (Orleans)  302. 

Md. — Jones  v.  United  R.,  etc.,  Co., 
99  Md.  64,  57  A  620. 

Minn. — Wilson  v.  Northern  Pac.  R. 
•Co..  26  Minn.  278,  3  NW  333,  37  AmR 
410. 


Mo. — Cooper  v.  Century  Realty  Co., 
224  Mo.  709,  123  SW  848  (elevator 
case);  Swlgert  v.  Hannibal,  etc,  R. 
Co.,  75  Mo.  475;  Abernathy  v.  Lusk, 
(A.)  182  SW  1049;  Harmon  v.  United 
R.  Co..  163  Mo.  A.  442,  143  SW  1114; 
Gerhart  v.  Metropolitan  St.  R.  Co., 
132  Mo.  A.  646,  112  SW  12;  Magulre 
v.  St.  Louis  Transit  Co.,  103  Mo.  A. 
459,  78  SW  838. 

Nebr. — St.  Joseph,  etc.,  R.  Co.  v. 
Hedge,  44   Nebr.   448,   62  NW  887. 

N.  C. — Wallace  v.  Western  North 
Carolina  R.  Co.,  98  N.  C.  494,  4  SE 
503,  2  AmSR  346. 

Pa. — Niebalski  v.  Pennsylvania  R. 
Co.,  249  Pa.  530,  94  A  1097. 

Porto  Rico. — Wood  v.  Valdes,  4 
Porto  Rico  Fed.  165. 

S.  C. — Oliver  v.  Columbia,  etc.,  R. 
Co.,  65  S.  C.  1,  43  SE  307. 
■  Tex. — Gulf,  etc.,  R.  Co.  v.  Williams, 
70  Tex.  169,  7  SW  88,  8  SW  78;  Texas 
Pac.  R.  Co.  v.  Davidson,  68  Tex.  870, 
4  SW  636;  Dallas,  etc..  R.  Co.  v. 
Spicker,  61  Tex.  427,  48  AmR  297; 
Texas,  etc.,  R.  Co.  v.  Murphy,  46  Tex. 
366,  26  AmR  272;  Galveston,  etc..  R. 
Co.  v.  Brassell.  (Civ.  A.)  173  SW  622; 
St  Louis  Southwestern  R.  Co.  v.  Ad- 
dis, (Civ.  A.)  142  SW  955;  Houston, 
etc.,  R.  Co.  v.  Harris,  (Civ.  A.)  120 
SW  600;  Herring  v.  Galveston,  etc.. 
R.  Co.,  (Civ.  A.f  108  SW  977  [writ 
of  error  dlsm  102  Tex.  100,  113  SW 
521];  Missouri,  etc.,  R.  Co.  v.  Mor- 
gan. 49  Tex.  Civ.  A.  212,  108  SW 
724;  Sllman  v.  Gulf,  etc.,  R.  Co.,  (Civ. 
A.)  101  SW  1030:  El  Paso  Electric  R. 
Co.  V.  Kitt  (Civ.  A.)  99  SW  587; 
Gulf.  etc..  R.  Co.  v.  Booth,  (Civ.  A.) 
97  SW  128;  Lewis  v.  Houston  Elec- 
tric Co.,  89  Tex.  Civ.  A.  626,  88  SW 
489,  112  SW  598;  St.  John  v.  Gulf, 
etc..  R.  Co.,  (Civ.  A.)  80  SW  285;  Mis- 
souri, etc.,  R.  Co.  v.  Gist,  31  Tex.  Civ. 
A.  662,  73  SW  857;  Chicago,  etc.,  R. 
Co.  v.  Buie.  81  Tex.  Civ.  A.  664,  73 
SW  853;  Galveston,  etc.,  R.  Co.  v. 
Morris,  (Civ.  A.)  60  SW  813  [aft 
94  Tex.  505,  61  SW  709]-  Pares  v.  St. 
Louis  Southwestern  R.  Co.,  (Civ.  A.) 
67  SW  301;  Missouri  Pac.  R.  Co.  v. 
Foreman,  (Civ.  '  A.)  46  SW  884. 
Contra  Beaty  v.  Missouri,  etc.,  R.  Co., 
(Civ.  A.)  175  SW  460. 

Utah. — Conway  v.  Salt  Lake,  etc., 
R.  Co.,   155   P  339. 

Wash. — Northern  Pass.  R.  Co.  v. 
Hess,  2  Wash.  383,  26  P  866. 

Wis. — Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  236,  122  NW  745.  133 
AmSR  1089.  But  see  Chamberlain  v. 
Milwaukee,  etc.,  R.  Co.,  7  Wis.  425 
(condemning  an  Instruction  as  to  a 
prima  facie  case  which  made  no  ref- 
erence to  negligence  on  the  part  of 
plaintiff). 

[a]  Thus  (1)  in  an  action  against 
a  carrier  for  injuries  to  a  passenger 
In  an  alleged  dangerous  baggage 
room    the    burden    of    proving  that 

Slain tiff  must  have  seen  and  ought  to 
ave  avoided  the  danger  was  on  de- 
fendant. Bates  v.  Chicago,  etc.,  R. 
Co.,  140  Wis.  235.  122  NW  746.  133  Am 
SR  1069.  (2)  Where  a  passenger  in 
an  open  street  car  was  entirely 
within  the  car.  although  his  elbow 
rested  on  a  rail  at  the  side,  his  in- 
jury by  a  collision  with  a  passing 
wagon  raised  a  presumption  of  neg- 
ligence on  the  part  of  the  carrier, 
and  placed  on  it  the  burden  of  show- 
ing contributory  negligence.  Jones 
v.  United  R.,  etc.,  Co.,  99  Md.  64,  67 
A  620. 


38.  MacFeat  v.  Philadelphia,  etc, 
R.  Co.,  21  Del.  62,  62  A  898;  Metro- 
politan R.  Co.  vi  Snashall,  8  App. 
(D.  C.)  420;  Atlantic  Coast  Line  H. 
Co.  v.  Odum.  6  Ga.  A  780.  63  SE  1121: 
Hatchett  v.  St.  Louis  United  R.  Co.. 
(Mo.)  175  SW  878.  See  also  oases 
supra  note  37.  .' 

[a]  A  passenger's  oontribatorj 
negligence  Is  not  presumed,  from  the 
fact  that  he  was  the  only  passenger 
Injured.  Atlantic  Coast  Line  R.  Co. 
v.  Odum.  5  Ga.  A.  780.  63  SE   1126. 

39.  Fitchburg  R.  Co.  v.  Nichols. 
86  Fed.  946,  29  CCA  500;  North  Ala- 
bama Tract.  Co.  v.  Taylor,  S  Ala.  A 
456,  57  S  146-  Pares  v.  St_  Louis 
Southwestern  R.  Co.,  (Tex.  Civ.  A) 
57  SW  301. 

40.  See  statutory  provisions. 

[a]  In  Indiana  Burns  Annot  St 
(1901)  I  369a  makes  the  existence 
of  contributory  negligence  a.  mat- 
ter of  defense  in  personal  injury 
cases,  and  hence  casts  on  defendant 
the  burden  of  proving  such  negli- 
gence. Indiana  Union  Tract.  Oo.  v. 
Kelter.  175  Ind.  268.  92  NE  »t2 
(holding  that  the  burden  of  proving 
contributory  "negligence  of  a  passen- 
ger suing  for  a  personal  injury  re- 
ceived while  attempting  to  alight 
from  a  car  rests,  under  the  statute, 
on  the  carrier);  Louisville,  eta. 
Tract.  Co.  v.  Worrell.  44  Ind.  A.  4S«, 
86  NE  78  (holding  that  the  burden 
of  proving  that  a  passenger  Injured 
by  jumping  from  a  street  car  to 
avoid  a  threatened  danger  occa- 
sioned by  the  explosion  of  the  con- 
trollers was  negligent  is  on  defend- 
ant); Union  Tract.  Co.  v.  Sullivan. 
38  Ind.  A.  613,  76  NE  116;  Indianap- 
olis, etc.,  R.  Co.  v.  Barnes.  35  Ind  A. 
486.  74  NE  683.  But  see  Ohio,  etc . 
R.  Co.  v.  Selby,  47  Ind.  471.  17  AmR 
719  (upholding  a  general  instruction 
that     the    burden    of    proof    was    on 


plaintiff);  Wahl  v.  Shoulders.  14 
Ind.  A.  665,  43  NE  468.  See  also 
Bedford,  etc.,  R.  Co.  v.  Ralnbolt.  99 
Ind.  651  (case  of  emergency). 

[b]  Assumption  of  rlskv— In  an 
action  by  a  passenger  against  a  car- 
rier for  negligent  injuries,  defend- 
ant has  the  burden  of  proving  as- 
sumption of  risk.  Citlxens'  St  R 
Co.   v.  Jolly,   161   Ind.   80.    67   NE  93S 

41.  U.  S. — Chicago,  etc.,  R.  Co.  t. 
Thurlow.  178  Fed.  S94.  102  CCA  121, 
80  LRANS  671. 

Ala. — Alabama  City,  etc.  -R.  Co.  v. 
Ventress.  171  Ala.  285.  54  S  652. 

Ark. — St.  Louis,  etc.  R.  Co.  v. 
Hutchinson.  101  Ark.  424.  148  SW 
527;  St.  Louis,  etc..  R.  Co.  v.  Baker. 
67  Ark.  531.  65  SW  941. 

Cal. — Boone  v.  Oakland  Transit 
Co..  139  Cal.  490.  73  P  243. 

Del.-*-FHe  v.  Wilmington  City  R 
Co.,   23   Del.    463.   80  A  623. 

Ind. — Indianapolis,  etc,  R.  Co.  v. 
Barnes,  35  Ind.  A.  485,  74  NE  583 
(notwithstanding  Burns  Annot.  St. 
[1901]  |  359a  making  contributory 
negligence  a  matter  of  defense). 

Kan. — Altwein  v.  Metropolitan  St 
R.  Co.,  86  Kan.  220.  120  P  560. 

Me. — Shannon  v.  Boston,  etc  R. 
Co..  78  Me.  52.  2  A  678. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Hand,   101   Md.   233.  61   A  285. 

Mo. — Gerhart  v.  Metropolitan  St 
R.  Co..  132  Mo.  A.  546.  112  SW  12: 
Magulre  v.  St  Louis  Transit  Co-  103 
Mo.   A.   459,   78   SW   838. 


For  later  oases,  developments  and  changes  In  the  law  ate  cumulative  Annotations,  same  title,  page  and  note  number. 
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enger  is  presumed  to  have  knowledge  of  the  rules 
>f  the  carrier  which  have  properly  been  posted  or 
•therwise  published,  and  the  v  burden  of  proving 
gnorance  thereof  devolves  on  plaintiff,42  as  does 
ilso  the  burden  of  proving  a  waiver  of  such  rules.*3 
Ie  is  also  presumed  to  have  knowledge  of  the  func- 
ions  of  the  usual  officers  employed  by  railroad 
companies.44 

Injury  avoidable  notwithstanding  contributory 
logligence.  The  burden  of  proving  that  the  car- 
ier  by  reasonable  care  could  have  avoided  injury  to 
he  passenger  after  the  peril  to  him  was  discovered, 


and  notwithstanding  that  he  was  guilty  of  contribu- 
tory negligence,  is  on  plaintiff.45    , 

[i  1518]  b.  Admissibility.  The  rules  governing 
the  competency,  relevancy,  and  materiality  of  the 
evidence  in  civil  cases,4"  particularly  those  relating 
to  contributory  negligence  generally,47  apply  to  the 
evidence  on  the  question  of  an  injured  passenger's 
contributory  negligence.4*  Thus,  as  bearing  on  the 
question  of  contributory  negligence,  evidence  is  ad- 
missible as  to  the  circumstances  attending  the.  in- 
jury,40 such  as  the  surroundings  at  the  place  of  the 
injury,  and  the  passenger's  familiarity,  or  lack  of  it, 


Mont — Tafllon  v.  Mears.  29  Mont. 
61.  74  P  421.  1  AnnCas  613;  Kennon 
-.  Gilmer,  4  Mont  433,  2  P  21. 

N.  Y.— Clark  v.  Eighth  Ave.  R. 
"o.,  36  N.  T.  135.  93  AmD  496:  Solo- 
non  v.  Central  Park,  etc.,  R.  Co.,  31 
*.  Y.  Super.  298;  ward  v.  Central 
»ark,  etc..  R.  Co.,   42   HowPr  289. 

N.  C. — Browne  v.  Raleigh,  eta,  R. 
"o..  108  N.  C.  34,  12  SE  968. 

Pa. — Elmer  v.  Pittsburg  R.  Co., 
51  Pa.  605.  96  A  1064;  Hunterson 
'.  Union  Tract  Co.,  206  Pa.  668,  66 
L   643. 

Tex. — Missouri,  etc,  R.  Co.  v. 
Lvis,  100  Tex.  38,  93  SW  424  [aff  41 
["ex.  Civ.  A.  72.  91  SW  877 J;  Dallas, 
itc,  R.  Co.  v.  Spicker,  61  Tex.  427, 
8  AmSR  297:  St  Louis  Southwestern 
t.  Co.  v.  Martin,  26  Tex.  Civ.  A.  231, 
3  8W  1089. 

W.  Va. — Hoylman  v.  Kanawha, 
;tc,  R.  Co..  66  W.  Va.  264,  64  SE 
36,  22  LRANS  741,  17  AnnCas  1149. 

[a]  Where  It  appear*  that  the 
>assenger  was  riding  In  a  place  of 
Longer  (1)  his  negligence  is  prima 
acie  shown,  and  the  onus  is  on  him 
o  rebut  the  presumption.  Clark  v. 
Siehth  Ave.  R.  Co.,  86  N.  Y.  186.  1 
?ranscr.  A.  106,  34  HowPr  316,  93 
ImD  495.  (2)  That  a  street  car  pas- 
lenger  was  riding  on  the  platform 
vhen  injured  in  a  collision  raises  a 
>resumptlon  of  contributory  negli- 
gence, so  as  to  require  him  to  show 
n  an  action  for  resulting;  injuries 
hat  his  position  there  did  not  con- 
rlbute  to  his  injury.  Alabama  City, 
tc,  R.  Co.  v.  Ventress,  171  Ala.  285, 
14  S  652.  (3)  The  burden  is  on  a 
tassenger  Injured  by  being  thrown 
rom  a  platform  to  show  that  his 
iresence  there  was  due  to  the  over- 
xowded  condition  of  the  train.  Ala- 
pama  Great  Southern  R.  Co.  v.  G1I- 
>ert,  6  Ala.  A.  372,  60  S  642;  Elmerv. 
'ittsburg  R.  Co.,  261  Pa.  505,  96  A 
054;  Frega  v.  Philadelphia  Rapid 
Transit  Co.,  245  Pa.  81,  91  A  222,  LRA 
915A  395.  (4)  A  nfteen-year-old  boy 
s  presumed  to  be  sufficiently  lntellf- 
rent  to  appreciate  the  danger  of 
idlng  on  the  platform  of  a  railroad 
»r,  and  the  burden  is  on  him  in  an 
iction  for  injuries  sustained  while 
io  riding  to  show  that  he  lacked 
mch  Intelligence  and  discretion. 
Walling  v.  Trinity,  etc.,  R.  Co.,  48 
Pex.  Cfv.  A.  36,  106  SW  417.       , 

[b]  Where  a  person  rides  out  of 
lis  place  provided  for  passengers, 
he  presumption  is  that  he  has  as- 
mmed  the  Increased  risk  from  rid- 
ng  there.  Chicago,  etc..  R.  Co.  v. 
rhurlow.  178  Fed.  894,  102  CCA  128, 
10  LRANS  671. 

[c]  (Jetting  on  or  off  a  moving' 
;raln  or  oar  (1)  is  evidence  of  con- 
rlbutory  negligence  and  imposes  on 
me  injured  in  so  doing  the  burden 
>f  proving  that  he  was  justified  by 
he  circumstances  of  the  case. 
5reco  v.  Long  Island  R.  Co.,  159 
Vpp.  Div.  298.  144  NYS  240;  Hoyl- 
nan  v.  Kanawha,  etc.,  R.  Co..  65  w. 
Va.  264,  64  SE  536,  22  LRANS  741, 
17  AnnCas  1149.  (2)  The  burden  is 
>n  a  person  injured  by  stepping  on 
>r  off  a  moving  street  car  and  re- 
;eiving  an  injury  thereby  to  show 
»hy  the  case  should  go  to  the  Jury, 
-lunterson  v.  Union  Tract.  Co.,  205 
?a.   568.  66  A  648. 

fd]  A  bare  admission  of  a  pas- 
mngsr  on  a  freight  train  that  he  was 

[10C.J.-78] 


standing*  up  in  the  caboose  when 
injured  does  not  create  a  prima  facie 
case  of  contributory  negligence,  so 
as  to  cast  on  him  the  burden  of 
proving  his  freedom  therefrom.  St. 
Louts,  etc,  R.  Co.  v.  Gilbreath,  87 
Ark.   572,   118  SW  200. 

42.  Dye  v.  Virginia '  Midland  R. 
Co.,  20  D.  C.  63;  Macon,  etc.,  R.  Co.  v. 
Johnson.  88. Ga.  409;  Southern  R.  Co. 
v.  Kendrlck.  40  Miss.  374,  90  AmD 
332 

sTottee  of  regulations  generally  see 
supra  |   1072. 

Violation  of  regulations  a*  con- 
tributory negligence  Bee  supra  6 
1487. 

43.  Young  v.  Chicago,  etc.,  R.  Co., 

100  Iowa  367,  69   NW  682. 

44.  Dye  v.  Virginia  Midland  R. 
Co.,  20  D.  C.  63. 

45.  St  Louis,  etc.,  R.  Co.  v.  Wat- 
son. 97  Ark.  560.  134  SW  949;  Rich- 
mond   Passenger,    etc.,    Co.    v.    Allen, 

101  Va.   200,   43  SE  356. 

46.  See  generally  Evidence  [16 
Cyc  1110  et  eeq]. 

47.  See   Negligence  *[29  Cyc  6191. 

48.  U.  S.— Norfolk,  etc,  Co.  v. 
Rotolo,  195  Fed.  231,  115  CCA  183. 

Ark. — Little  Rock  Tract,  etc,  Co.- 
v.  Nelson,  66  Ark.   494.  52  SW  7. 

Cal. — Clark  v.  Atchison,  etc,  R. 
Co.,  164   Cal.   363.   128   P  1032. 

111. — West  Chicago  St.  R.  Co.  v. 
Torpe,  187  111.   610,  68  NB  607. 

Iowa. — Root  v.  Des  Moines  City 
R.  Co.,  118  Iowa  676,  83  NW  904. 

Ky. — South  Covington,  etc.,  St  R. 
Co.  v.  Hardy,  162  Ky.  374,  153  SW 
474.   44  LRANS  32. 

Mass. — Copson  v.  New  York,  etc., 
R.  Co..  171  Mass.  238.  60  NE  613. 

N.  Y. — Link  v.  Brooklyn  Heights 
R.  Co..  64  App.  Div.  406,  72  NYS  75; 
Grabensteln  v.  Metropolitan  St  R. 
Co..   84   NYS   261. 

Tex. — Denlson,  etc,  R.  Co.  v.  Car- 
ter. 98  Tex.  196,  82  SW  782.  107  Am 
SR  626  trev  (Civ.  A.)  79  SW  320]; 
Texas  Cent.  R.  Co.  v.  Perry,  (Civ.  A.) 
147  SW  305. 

[a]  Bvldence  held  Inadmissible. — 
West  Chicago  St  R.  Co.  v.  Torpe, 
187  111.  610,  58  NE  607;  South  Cov- 
ington, etc..  St.  Ry.  Co.  v.  Hardy, 
152  Ky.  374,  153  SW  474,  44  LRANS 
32;  Dallas  Cons.  Electric  St.  R  Co. 
v.  Stone.  (Tex.  Civ.  A.)  166  SW  708; 
Small  v.  San  Antonio  Tract.  Co., 
(Tex.  Civ.  A.)  148  SW  833;  Texas 
Cent.  R.  Co.  v.  Perry,  (Tex.  Civ.  A.) 
147  SW  305  (holding  that,  in  an  ac- 
tion for  injuries  to  a  passenger  from 
exposure  in  a  cold  waiting  room, 
testimony  of  defendant's  station 
agent  that  he  would  have  conducted 
plaintiff  to  a  hotel  or  built  a  fire,  if 
she  had  requested  It,  was  inadmissi- 
ble); St  Louis,  etc.,  R.  Co.  v.  Smith, 
84  Tex.  Civ.  A  612,  79  SW  340;  San 
Antonio,  etc..  R.  Co.  v.  Lynch,  (Tex. 
Civ.   A.)   65   SW  617 


[b]  Testimony  of  a  witness  that 
ne  old  not  think  it  was  dangerous  to 
get  on  certain  cars  by  the  front 
platform,  when  they  were  running 
slowly,  is  Inadmissible  as  determin- 
ing a  question  within  the  exclusive 
province  of  the  Jury.  Little  Rock 
Tract,  etc..  Co.  v.  Nelson.  66  Ark. 
494.    52   SW   7. 

[c]  Failure  of  conductor  to  notice 
passenger. — The  fact  that  the  con- 
ductor, in  collecting  fares,  failed  to 
notice  a  passenger,  it1  evidence  that 


the  latter  was  in  a  proper  place  and 
that  he  was  conducting  himself  as 
a  prudent  passenger.  Copson  v.  New 
York,  etc.,  R.  Co..  171  Mass.  233,  60 
NE  613 

[d]  Otty  ordinance*— (1)  Where 
plaintiff,  a  minor,  was  injured  while 
alighting  from  a  street  car,  and  he 
claimed  that  he  got  off  on  the  de- 
mand of  the  motorman.  who  testi- 
fied that  plaintiff  and  others  entered 
the  car  without  his  permission,  and 
that,  on  his  stating  to  them  that 
they  must  ride  inside  the  car  or  get 
off,  plaintiff  jumped  from  the  car 
and  was  injured  as  it  was  slowing 
up,  evidence  of  a  city  ordinance  mak- 
ing it  a  misdemeanor  for  any  per- 
son, other  than  an  employee  or,  offi- 
cer of  the  railroad  company,  to  jump 
from  a  street  car  while  In  motion 
was  admissible  on  the  issue  of  plain- 
tiff's contributory  negligence.  Denl- 
son, etc..  R.  Co.  v.  Carter,  98  Tex. 
196,  82  SW  782.  107  AmSR  626  trev 
(Civ.  A.)  79  SW  320).  (2)  But  in  an 
action  for  Injuries  to  a  passenger, 
caused  by  an  electric  shock  which 
threw  him  from  the  car  while  he 
was  preparing  to  alight,  the  car  be- 
ing within  a  few  feet  of  the  crossing 
at  which  he  expected  to  alight,  and 
moving  slowly,  it  Is  not  error  to  re- 
fuse to  admit  in  evidence  a  city 
ordinance  making  it  an  offense  for 
a  passenger  to  jump  off  a  moving 
street  car.  Denison,  etc.,  R.  Co.  v. 
Johnson,  36  Tex.  Civ.  A.  116,  81  SW 
780. 

49>.  Ala, — Southern  R.  Co.  v. 
Hayes,  69  S  641;  Louisville,  etc.,  R. 
Co.  v.  Dllburn,  178  Ala.  600.  59  S 
438. 

Cal. — Wanlorek  v.  San  Francisco 
United  R.  Co.,  17  Cal.  A.  121,  118  P 
947. 

111. — Chicago,  etc,  R.  Co.  v.  Gore, 
202   111.    188,   66   NE   1063,   95   AmSR 

Ky. — Louisville,  etc..  R.  Co.  v. 
Bell,  100  Ky.  202.  88  SW  8,  18  KyL 
736. 

Miss.— Yaaoo,  etc.,  R.  Co.  v.  Hum- 
phrey, 83  Miss.  721,  36  S   154. 

Mo. — Creason  v.  St.  Louis,  etc.  R. 
Co.,  149  Mo.  A.  223,  180  SW  445. 

Tex. — Mills  v.  Missouri,  etc,  R. 
Co..  94  Tex.  242,  69  SW  874,  56  LRA 
497  [rev  (Civ.  A.)  57  SW  29il;  Fuller 
v.  Denison,  etc.,  R.  Co.,  32  Tex.  Civ. 
A.  399.  74  SW  940;  Gulf.  etc..  R.  Co. 
v.  Shelton,  30  Tex.  Civ.  A.  72.  69  SW 
6M,  70  SW  359  taff  96  Tex.  301,  72 
SW  166];  International,  etc.,  R  Co. 
v.  Satterwhite,  19  Tex.  Civ.  A.  370, 
47  SW  41.  r 

[a]  Thus,  (1)  evidence  that  the 
passenger,  in  attempting  to  remount 
the  car  steps,  acted  at  the  direction 
of  the  conductor,  is  relevant.  Chi- 
cago, etc..  R.  Co.  v.  Gore.  202  111.  188. 
66  NE  1063,  95  AmSR  224.  (2) 
Where  plaintiff  jumped  from  a  mov- 
ing street  car  to  avoid  what  he 
thought  was  an  impending  peril  re- 
sulting from  the  explosion  of  the 
controller,  evidence  that  the  con- 
ductor called  out  to  the  passengers, 
"Jump  for  your  lives."  Is  admissi- 
ble as  bearing  on  the  question 
whether,  as  a  reasonable  man.  plain- 
tiff was  justified  in  jumping  from 
the  oar.  Wanlorek  v.  United  R.  Co., 
17  Cal.  A.  121.  118  P  947.  (8)  And 
where  a  passenger  had  been  in- 
structed   and    directed    by    an    em- 


Digitized  by  VjOOQ  IC 


1154     [IOC.  J.] 


CARRIERS 


[§§  1518-1519 


therewith.10  It  has  been  held  that  evidence  is 
admissible  as  to  ,the  custom  or  habits  of  other  pas- 
sengers under  the  same  or  similar  circumstances;81 
but  in  some  cases  evidence  of  this  character  has 
been  held  inadmissible.82  Evidence  of  the  injured 
passenger's  habit  or  usual  conduct  on  other  occa- 


sions is  not  admissible  as  to  his  conduct  at  the  time 
of  the  injury .ss 

[*,  1519]  c.  Weight  and  Sufficiency."  The  rules 
governing  the  weight  and  sufficiency  of  the  evidence 
in  civil  cases,88  particularly  those  relating  to  con- 
tributory negligence  generally,8*  apply  to  the  weight 


Sloyee  to  leave  a  moving:  train,  evl- 
ence  that  no  one  stopped,  or  offered 
to  stop  the  train,  or  cautioned  him 
not   to   alight,   is   admissible  on   the 

Suestion  of  contributory  negligence, 
lulf,  etc.,  R  Co.  v.  Shelton,  30  Tex. 
Civ.  A.  72,  69  SW  653.  70  SW  369 
faff  96  Tex.  301,  72  SW  1661.  (4) 
Where  plaintiff  was  charged  with 
contributory  negligence  in  alighting 
from  a  train  In  motion,  his  testi- 
mony that  he  thought  it  safe  to 
attempt  it,  and  that  the  platforrr 
was  lighted  and  the  place  smooth, 
la  admissible  as  showing  his  rea- 
sons for  so  doing.  International, 
etc.,  R.  Co.  v.  Satterwhlte,  19  Tex. 
Civ.  A.  170,  47  SW  41.  (5)  In  an 
action  for  Injuries  caused  by  being 
thrown  down  by  a  violent  Jolt  In 
switching  while  plaintiff  was  stand- 
ing or  walking  in  the  aisle,  evidence 
that  plaintiff  had  been  told  that  the 
train  was  composed  of  both  freight 
and  passenger  cars,  and  that  the 
road  was  rough,  so  that  It  was  dan- 
gerous to  walk  In  the  aisle,  is  ad- 
missible. Yazoo,  etc.,  R  Co.  v. 
Humphrey,  83  Miss.  721,  36  S  164. 
(6)  Where  a  passenger  was  Injured 
in  attempting  to  board  a  moving 
train  which  was  equipped  with  gates 
leading  to  the  platform,  which  gates 
were  to  be  closed  while  the  Iraln 
was  in '  motion,  evidence  that  the 
passenger  had  repeatedly  seen  the 
gateraan  close  the  gates  before  leav- 
ing stations  Is  admissible,  with  evi- 
•  dence  that  the  gates  were  opened 
when  he  attempted  to  get  on,  as 
bearing  on  the  character  of  his  at- 
tempt to  enter  the  train.  Mills  v. 
Missouri,  etc.,  R.  Co.,  94  Tex.  242, 
69  SW  874,  66  LRA  497  [rev  (Civ. 
A.)  67  SW  291]. 

[bj  Custom  and  requirements  of 
carrier. — (1)  In  an  action  for  in- 
juries to  a  passenger  who  boarded 
a  train  at  a  station  where  there  was 
no  depot  or  agent,  and  who  was  In- 
jured in  closing  the  door  of  the  bag- 
gage car,  whither  he  had  gone  to 
make  arrangements  as  to  his  bag- 
gage, testimony  as  to  the  custom 
and  requirement  of  the  railroad  com- 
pany that  passengers  having  bag- 
gage put  on  at  stations  where  there 
were  no  agents  were  required  to 
go  to  the-  baggage  coach  to  arrange 
About  their  baggage  after  boarding 
the  train,  and  that  the  conductor  had 
told  witnesses  to  go  to  the  bag- 
gage coach  for  that  purpose,  is  ad- 
missible, the  rigid  rules  as  to  proving 
the  existence  of  general  customs  not 
being  applicable  to  the  situation. 
Creason  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  A.  223,  130  SW  446.  (2)  On 
a  plea  of  contributory  negligence,  in 
that  the  deceased  did  not  awake  and 
get  off,  evidence  of  a  custom  of  the 
carrier  to  awake  passengers  Is  ad- 
missible as  explaining  deceased's 
subsequent  status  on  the  train  and 
as  tending  to  show  that  he  was  not 
necessarily  in  fault  in  having  failed 
to  alight.  Ft.  Worth,  etc.,  R.  Co.  v. 
Keith,  (Tex.  Civ.  A.)  163  SW  142. 

[c]  Statements  of  persons  not  la 
tiu  employ  of  a  railroad  company  as 
to  the  exits  open  on  a  passenger 
train,  which  statements  misled  a  pas- 
senger as  to  the  exits  open,  are  ad- 
missible to  Bhow  contributory  negll- 
f;ence.  Ft.  Worth,  etc.,  R.  Co.  v.  Tay- 
or,   (Tex.  Civ.  A.)   162  SW  967. 

50.  Ala. — Louisville,  etc.,  R.  Co. 
v.  Dilburn.  178  Ala.  600.  69  S  438: 
Dil burn  v.  Louisville,  etc.,  R.  Co.,  166 
Ala.   228.  47  S  210. 

Conn. — Hesse      v.      Meriden,      etc.. 

Tramway  Co.,  76  Conn.  671,  64  A  299. 

Qa. — Columbus    R.    Co.    v.    Asbell, 

183  Ga.  673.  66  SE  902. 

Ind. — Indianapolis  Southern  R.  Co. 


v.  Kmmerson,  62  Ind.  A.  403,  98  NB 
896.-  * 

N.  T. — Twomley  v.  Central  Park, 
etc.,  R.  Co.,  69  N.  Y.  168,  25  AmR  162. 

Tex. — Texas,  eta,  R.  Co.  v.  Crock- 
ett, 27  Tex.  Civ.  A.  463.  66  SW  114. 

fa]  Other  passengers  jumping  off. 
— (1)  In  an  action  for  personal  In- 
juries received  by  a  passenger  In 
jumping  from  the  car  to  avoid  a  col- 
lision, evidence  of  the  action  of  the 
other  passengers  in  also  Jumping  is 
evidence  as  a  part  of  the  res  gestse 
to  show  that  the  passenger  Injured 
was  acting  with  ordinary  prudence. 
Twomley  v.  Central  Park,  etc.,  R.  Co., 
69  N.  Y.  168.  26  AmR  162.  (2)  It  is 
not  error  to  admit  evidence  that 
other  persons  who  had  attended 
ladles  on  the  train  jumped  off  just 
before,  and  in  the  presence  of,  plain- 
tiff, and  that  they  were  not  injured, 
as  tending  to  produce  a  conclusion 
in  plaintiff's  mind  that  he  too  might 
jump  with  safety.  Texas,  etc.,  R.  Co. 
v.  Crockett,  27  Tex.  Civ.  A.  461,  66 
SW  114. 

[b]  Inexperience^— A  passenger's 
evidence  as  to  her  inexperience  In 
riding  on  trains  and  want  of  knowl- 
edge as  to  the  length  of  time  the 
train  stopped  at  a  station  is  admis- 
sible on  the  question  of  contributory 
negligence.  Indianapolis  Southern  R. 
Co.  v.  Kmmerson,  62  Ind.  A.  408,  98 
vej   896 

51.  U.  S.— Illinois  Cent.  R.  Co.  v. 
Davidson,  76  Fed.  617,  22  CCA  806 
[certiorari  den  166  U.  S.  719  mem.  17 
SCt  994  mem,  41  L.  ed.  1186  mem]. 
•  D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hill,  34  App.   304. 

Oa. — Auld  v.  Southern  R.  Co.,  136 
Ga.  266,  71  SB  426,  37  LRANS  618. 

111.— South  Chicago  City  R.  Co.  v. 
Dufresne,  102  111.  A.  498  faff  200  111. 
466,  66  NE  1076]. 

Ind. — Citizens'  St.  R.  Co.  v.  Hoff- 
bauer,  23  Ind.  A.  614,  66  NE  64. 

Miss. — Reed  v.  Yazoo,  etc.,  R.  Co., 
94  Miss.   639,  47  S  670. 

Tex. — Maline  v.  Texas,  etc,  R.  Co., 
49  Tex.  Civ.  A.  398,  109  SW  430;  San 
Antonio,  etc.,  R.  Co.  v.  Lynch,  (Civ. 
A.)  65  SW  617.  But  see  Reed  v. 
Missouri,  etc.,  R.  Co.,  (CIv.  A.)  174 
SW  966. 

Utah. — Nelson  v.  Southern  Pac. 
Co.,   18  Utah  244,  56   P  364. 

[a]  The  rule  has  been  applied  to 
the  habits  or  customs  of  other  pas- 
sengers: (1)  to  ride  on  the  running 
board  of  a  street  car  (Chicago  Union 
Tract.  Co.  v.  Kallr-erg,  107  111.  A.  90), 
(2)  to  use  the  running  board  for  the 
purpose  of  passing  from  one  part  of 
the  car  to  another  (Citizens'  St.  R. 
Co.  v.  Hoffbauer,  23  Ind.  A.  614,  56 
NE  54),  (3)  to  pass  from  one  coach 
to  another  (Auld  v.  Southern  R.  Co., 
136  Ga.  266,  71  SB  426,  37  LRANS 
618),  (4)  to  ride  on  freight  trains 
(San  Antonio,  etc.,  R.  Co.  v.  Lynch, 
(Tex.  Civ.  A.)  56  SW  617),  (6)  to 
ride  in  the  cupolas  of  freight  train 
cabooses  (Reed  v.  Yazoo,  etc.,  R.  Co., 
94  Miss.  639,  47  S  670),  (6)  to  leave 
trains  on  the  side  on  which  plaintiff 
alighted  (Illinois  Cent.  R.  Co.  v. 
■Davidson,  76  Fed.  617,  22  CCA  306 
[certiorari  den  166  U.  S.  719  mem. 
17  SCt  994  mem.  41  L.  ed.  1186 
mem]:  Great  Falls,  etc.,  R.  Co.  v. 
Hill.  34  App.  (D.  C.)  804),  (7)  and 
to  board  cars  or  trains  while  in  mo- 
tion (South  Chicago  City  R.  Co.  v. 
Dufresne,  102  111.  A.  493  [aft  200  111. 
466.  65  NE  1075]),  (8)  or  in  as  rapid 
motion  as  the  car  or  train  which 
plaintiff  attempted  to  board  (Malone 
v.  Texas,  etc.,  R.  Co.,  49  Tex.  Civ.  A. 
398,  109  SW  480).  (9)  Evidence  of 
what  was  customary  among  stock- 
men as  to  going  on  the  tops  of  cars 
Is  admissible,  as  tending  to  prove 
that  deceased,  who  was  killed  by  an 
overhanging    snowshed,    was    simply 


In  discharge  of  his  duty,  as  indi- 
cated by  a  usage  among  stockmen. 
known  by  railroad  men,  and  was  not 
guilty  of  contributory  negligence. 
Nelson  v.  Southern  Pac  R.  Co.,  18 
Utah  244,  55  P  364. 

61.  Southern  R.  Co.  v.  Nichols.  137 
Ga.  670,  74  SE  268;  North  Chicago 
St.  R.  Co.  v.  Raspers,  186  111.  246767 
NE  849  [aft  85  111.  A.  3161;  Hayden 
v.  Chicago,  etc..  R  Co.,  160  Ky.  836. 
170  SW  200.  LRA1915C  181.' 

[a]  Thus,  it  has  been  held  (1) 
that,  on  the  Issue  of  a  passenger's 
contributory  negligence  In  alighting 
from  a  slowly  moving  train  in  the 
dark  on  the  side  opposite  the  station 
at  a  place  which  he  knew  was  en- 
cumbered by  debris,  the  fact  that 
other  passengers  had  theretofore 
alighted  on  that  side  of  the  track  as 
a  matter  of  convenience  was  imma- 
terial (Hayden  v.  Chicago,  etc.  R. 
Co..  180  Ky.  836.  170  SW  200.  LRA 
1816C  181);  (2)  that,  in  an  action  for 
Injuries  received  in  boarding  a  mov- 
ing train,  admission  of  testimony 
that  at  the  place  of  the  injury,  both 
before  and  after  it,  witness  had  seen 
other  persons  get  on  and  off  trains 
moving  faster  than  the  train  was 
moving  at  the  time  of  Injury,  was 
error  (Southern  R.  Co.  v.  Nichols.  137 
Ga.  670.  74  SE  268);  (3)  and  that 
evidence  that  passengers,  during  the 
crowded  travel  of  the  morning  hours, 
were  in  the  habit  of  running  after 
the  cars  and  Jumping  on  them  at  the 
point  In  question  was  Incompetent 
for  the  purpose  of  establishing  a 
standard  of  ordinary  care  (North 
Chicago  St.  R.  Co.  v.  Kaspers.  181 
111.  246,  57  NB  849  [aft  86  111.  A. 
816]). 

53.  Ga. — Atlanta  Cons.  St.  R.  Co. 
v.  Bates,  103  Ga.  S33.  30  SE  41. 

Ky. — Lexington  R.  Co.  v.  Herring. 
96  SW  568,  29  KyL  79  [reh  den  97 
SW  1127,  SO  KyL  269]. 

Mass. — Jones  v.  Boston,  etc,  R  Co- 
205  MasB.  108,  90  NE  1162;  Moody  v. 
Springfield  St.  R.  Co..  182  Mass.  l&S. 

66  NB  29. 

Mo. — Boggs  v.  Harvey,  (A.)  178 
SW  867. 

N.  H. — Baton  v.  Boston,  etc,  R.  Co.. 

67  N.  H.  422.  40  A  112. 

Tex. — Small  v.  San  Antonio  Tract. 
Co..  (CIv.  A.)  148  SW  833.  But  see 
.  Gulf,  etc.,  R.  Co.  v.  Stewart.  (Civ.  A.) 
164  SW  1059  (holding  that,  where  a. 
provision  of  a  contract  requiring 
plaintiff,  while  riding  on  a  freight 
train  with  cattle,  to  stay  in  the  ca- 
boose while  the  train  was  moving 
was  not  pleaded,  evidence  as  to  his 
custom  to  ride  in  the  cattle  car.  if 
the  train  started  while  he  was  In 
that  car,  was  properly  admitted). 

[a]  Illustrations. — (l)  It  is  not 
proper  to  admit  evidence  of  the  in- 
jured passenger's  habit  of  getting  on 
and  off  street  cars  while  in  motion 
(Lexington  R.  Co.  v.  Herring,  96  SW 
558,  29  KyL  794  [reh  den  97  SW  11S7. 
30  KyL  269]).  (2)  of  his  habit  of 
riding  on  the  platform  (Jones  v.  Bos- 
ton, etc..  R.  Co..  205  Mass.  108.  90  NB 
1152),  (3)  or  of  his  habitual  careful- 
ness In  jetting  on  and  off  cars  and 
trains  (Eaton  v.  Boston,  etc.,  R.  Co.. 
67  N.  H.  422,  40  A  112;  Small  v.  San 
Antonio  Tract.  Co.,  (Tex.  Civ.  A.)  148 
SW  833).  (4)  Evidence  of  prior  or 
habitual  acts  of  drunkenness  is  inad- 
missible, in  an  action  for  Injuries  to 
a  passenger,  on  the  question  of  hi? 
sobriety  at  the  time  of  the  alleged 
Injury.  Boggs  v.  Harvey,  (Mo.  A.) 
178  SW  867:  Mason  ▼.  Missouri,  etc.. 
R.  Co..  (Tex.  Civ.  A.)  151  SW  350. 

64.  Betting  aatda  vsrdlst  as  against 
the  weight  of  the  avidsaM*  see  infra 
I  1528. 

55.  See  generally  Evidence  [17 
Cyc    768]. 

66.     See   Negligence   (29   Cyc  626]. 
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and  sufficiency  of  the  evidence  on  the  question  of 
an  injured  passenger's  contributory  negligence," 
and  as  to  whether  it  was  the  proximate  cause  of 
the  injury.5*  Thus  a  preponderance  of  the  evidence 
is  necessary  to  prove  or  disprove  contributory  negli- 
gence in  entering  or  boarding  a  car  or  conveyance,6* 


57.     See  cases  infra  this  section. 

[a]  Bvldenee  bald  sufficient  to 
show  contributory  negligence.  (1) 
Boden  v.  Boston  El.  R  Co.,  205  Mass. 
504,  91  NE  879:  Reimer  v.  New  York, 
etc.,  R  Co..  178  Mass.  54,  59  NE  671; 
Sattler  v.  Chicago,  etc.,  R.  Co..  71 
Nebr.  218,  98  NW  662;  Relyea  v.  Cen- 
tral New  England  R.  Co.,  137  App. 
DIv.  12,  121  NYS  711;  Grabler  v.  New 
York,  etc..  R  Ferry  Co.,  64  Misc.  58, 
117  NY8  1018.  (2)  In  standing  in  a 
space  between  the  rails  of  the  double 


tracks,  at   the  .usual  stopping  place, 
grounds  2§7  U.  8/127.  2~8  SCt  63,  62 


Chunn  v.  Washington  City.  etc..  R. 
Co.,  28  App.  (T>.  C.)  551  Jrevjin  other 


I.,  ed.  219].  (8)  In  passing  around 
the  rear  of  a  car  from  which  he 
alighted  and  attempting  to  cross  the 
street  in  front  of  a  car  coming  in 
the  opposite  direction.  Cohen  v. 
Boston   El.    R   Co.,    202   Mass.    66,   88 


NE  468.  (4)  In  slipping  on  an  icy 
station*  platform  while  attempting  to 
catch  a  moving  train.     Kemp  v.. New 


York  Cent.,  etc.,  R.  Co.,  136  App.  Dlv. 
773.   119   NYS  8487 

[b]  Bvldenoe  held  Insufficient  to 
show  contributory  negligence,  or 
sufficient  to  show  freedom  from  such 
negligence.  McShane  v.  Chicago  City 
R.  Co..  170  111.  A.  257;  Kentucky,  eta, 
Bridge,  etc.,  Co.  v.  Buckler,  100  SW 
328.  30  KyL  1086,  8  LRANS  665; 
Shannon  v.  New  Orleans  R.,  etc.,  Co.. 
4  La.  A.  (Orleans)  302;  Hutchlns  v. 
Penobscot  Bay,  etc.,  Steamboat  Co.. 
110  Me.  369,  86  A  250,  AnnCasl914D 
132;  Fortune  v.  Southern  R.  Co.,  160 

-N.  C.  696,  64  SB  759;  Texas  Tract. 
Co.  v.  Sherron,  (Tex.  Civ.  A.)  166  SW 
897;  Missouri,  etc.,  R.  Co.  v.  Cook, 
(Tex.  Civ.  A.)  166  SW  458;  Texas 
Midland  R.  Co.  v.  Monroe.  (Tex.  Civ. 
A.)  155  SW  973;  Missouri,  etc.,  R. 
Co.  v.  Dickson.  (Tex.  Civ.  A.)  153  SW 
983. 
'  [c]     Willful    injury.— (l)     Actual 

.knowledge  by  a  carrier's  employees 
of  the  peril  of  a  passenger,  sufficient 
to  render  the  carrier  guilty  of  wan- 
ton negligence,  so  as  to  excuse  con- 
tributory negligence,  may  be  proved 

.by  circumstances  from  which  such 
knowledge  is  a  legitimate  inference. 
Birmingham  R.,  etc.,  Co.  v.  Jung, 
161  Ala.  461.  49  8  484,  18  AnnCas  557. 
(2)  Evidence  held  sufficient  to  jus- 
tify a  finding  that  defendant's  -em- 
ployees operated  the  car  in  a  reck- 
less, willful,  or  wanton  disregard  of 
existing  conditions,  within  a  statute 
authorizing  a  recovery  for  the  death 
of  a  passenger  caused  by  gross  neg- 
ligence of  the  carrier's  employees. 
Spooner  v.  Old  Colony  St.  R  Co.,  190 
Mass.  132.  76  NE  660.  (3)  Evidence 
held  insufficient  to  show  negligence 
of  the  motorman,  after  he  knew,  or 
ought,  in  the  exercise  of  reasonable 
care,  to  have  known,  of  the  passen- 
ger's danger.  Kruck  v.  Connecticut 
Co.,   84  Conn.   401,  80  A  162. 

td]  A  carrier's  burden  to  estub- 
l  contributory  negllgenoe  Is  satis- 
fled.  If  it  appears  from  all  the  evi- 
dence nroduced  by  either  party. 
Public  Utilities  Co.  v.  Cosby.  60  Xnd. 
A.  252,  110  NE  676;  Terre  Haute, 
etc..  Tract.  Co.  v.  Frlschman,  67  Ind. 
A.   452,   107   NE  296. 

58.  Shamblln  v.  New  Orleans, 
etc..  R.  Co..  114  La.  467.  38  S  421; 
Ebling  v.  Second  Ave.  R.  Co..  60 
App.  Div.  616  mem,  69  NYS  1102; 
Codington  v.  Interborough  Rapid 
Transit  Co.,  162  NYS  989;  Texas 
Cent.  R.  Co.  v.  Johnson,  51  Tex.  Civ. 
A.  126,  lllySW  1098.  See.  also  supra 
I  1461. 

59.  New  v.  St.  Louis,  etc.,  R. 
Co.,  114  Mo.  A.  379,  89  SW  1043; 
Wallace  v.  Third  Ave.  R.  Co..  36  App. 
Dlv.  67.  56  NYS  132. 

[a]  Contributory  negllgeno*  shown. 
— Evidence'  held  sufficient  to  show 
contributory  negligence:*(l)  In  enter- 


ing or  boarding  a  car  or  other  con- 
veyance, or  insufficient  to  show  free- 
dom from  such  negligence.  Bentson 
v.  Boston  El.  R.  Co..  202  Mass.  377, 
88  NE  437.  (2)  In  boarding  a  mov- 
ing train  or  car.  Greco  v.  Long 
Island  R.  Co.,  169  App.  Dlv.  298,  144 
NYS  240;  Howard  v.  Forty-Second 
St,   etc..    R    Co..   125    App.    Div.    776, 

110  NYS  126;  Ebling  v.  Second  Are. 
R  Co.,  60  App.  Div.  616  mem,  69 
NYS  1102. 

[b]  Contributory  negligence  not 
shown. — Evidence  held  Insufficient  to 
show  contributory  negligence:  (1) 
In  entering  or  boarding  a  car  or  other 
conveyance,  or  sufficient  to  show 
freedom  from  such  negligence.  Ar- 
kansas Midland  R.  Co.  v.  Robinson, 
96  Ark.  32,  130  SW  536;  Reynolds  v. 
Alton,  etc.,  Tract.  Co.,  194  111.  A.  87: 
McCarthy  v.  Boston  El.  R.  Co.,  20$ 
Mass.  512.  94  NE  749:  Hamilton  v. 
Boston,  etc.,  R.  Co.,  193  Mass.  324, 
79  NE  734.  (2)  In  boarding  a  mov- 
ing train  or  car.  Oannon  v.  Chicago, 
etc.,  R  Co.,  141  Iowa  37,  117  NW 
966.  23  LRANS  1061:  Texas  Cent.  R 
Co.   v.   Johnson,   51   Tex.  Civ.  A.   126, 

111  SW  1098;  Sa'n  Antonio,  etc.,  R. 
Co.  v.  Trlgo,  49  Tex.  Civ.  A.  523,  108 
SW  1193. 

[c]  Prim*  fade  evidence.  The 
act  of  a  passenger  in  boarding  a 
moving  train  is  at  least  prima  facie 
evidence  of  negligence.  Murphy  v. 
Pere  Marquette  R.  Co.,  183  Mich.  436, 
150  NW  122,  LRA1916C  536.  See 
generally  supra  1   1496. 

60.  St.  Louis,  etc.,  R.  Co.  v.  Rush, 
(Ark.)  128  3W  804;  Oirardo  v.  Wil- 
mington, eta.  Tract  Co..  (Del.)  90 
A  476:  Adams  v.  Metropolitan  St.  R. 
Co.,  99  App.  Div.  621  mem,  90  NYS 
987;  Lehner  v.  Pittsburg  R.  Co.,  223 
Pa.  208.  72  A  626,  132  AmSR  729, 
16  AnnCas  83. 

[a]  Contributory  negligence  shown. 
—Evidence  held  sufficient  to  show 
contributory  negligence:  (1)  In 
alighting,  or  insufficient  to  show  free- 
dom from  such  negligence.  Bar- 
rtnger  v.  St.  Louis,  etc.,  R.  Co..  73 
Ark.  648,  86  SW  94,  87  SW  814; 
Drane  v.  Sterling,  etc.,  Electric  R. 
Co.,  154  111.  A.  70  (as  matter  of  law); 
Hannestad  v.  Chicago,  etc,  R.  Co., 
(Iowa)  118  NW  38;  Leary  v.  Fitch- 
burg  R.  Co.,  173  Mass.  373,  53  NE 
817;  Truesdell  v.  Erie  R.  Co.,  114 
App.  Div.  34,  99  NYS  694;  Pearl  v. 
Interurban  St.  R.  Co.,  88  NYS  915; 
Grabenstein  v.  Metropolitan  St.  R. 
Co.,  86  NYS  727;  Hertsberg  v.  San 
Antonio  Tract.  Co.,  56  Tex.  Civ.  A. 
437.  120  SW  572.  (2)  In  alighting 
from  a  moving  train  or  car.  Chi- 
cago, etc..  R.  Co.  v.  Collins.  59  Ind. 
A.  572,  108  NE  377.  1185;  Newlin  v. 
Iowa  Cent.  R.  Co..  127  Iowa  664,  103 
NW  999;  Louisville,  etc.,  R.  Co.  v. 
Johnson,  168  Ky.  361,  182  SW  214, 
LRA1916D  614;  Glascock  v.  Cin- 
cinnati, etc.,  R.  Co..  140  Ky.  720.  131 
SW  779;  Scroggins  v.  Metropolitan 
St.  R.  Co..  138  Mo.  A.  216,  120  SW 
781:  Lee  v.  Elizabeth,  etc.,  R.  Co., 
69  N.  J.  L.  607.  55  A  106.  '  (3)  In 
alighting  at  an  improper  place. 
Farrell  v.  Great  Northern  R  Co..  100 
Minn.  361,  111  NW  888,  9  LRANS 
1118.  (4)  In  jumping  from  a  car  on 
to  a  parallel  track  in  front  of  an  ap- 
proaching car,  to  avoid  danger  of  a 
collision  by  a  car  running  into  the 
car  on  which  he  was  riding.  Adam- 
son  v.  Norfolk,  etc..  Tract.  Co.,  Ill 
Va.   656,  69  SE  1066. 

[b]  Contributory  negllgenoe  not 
shown. — Evidence  held  insufficient  to 
show  contributory  negligence:  (1). 
In  alighting,  or  sufficient  to  show 
freedom  from  such  negligence. 
Jurklewicz  v.  Illinois  Cent.  R.  Co.,  146 
111.  A.  44;  Henry  v.  Swailes,  67  Ind. 
A.  218,  105  NE  162;  Cincinnati,  etc., 
R.  Co.  v.  Worthington,  80  Ind.  A.  868, 


in  alighting  therefrom,*0  or  while  in  the  course  of 
transit  therein." 

[$  1620]  4.  Trial— a.  Questions  of  Law  and  Fact— 
(1)  In  General  Questions  of  law  and  fact  relative 
to  a  passenger's  contributory  negligence  are  gov- 
erned by  the  rules  obtaining  in  civil  cases  gen- 
es NE  657,  66  NE  478,  96  AmSR  356; 
Pomroy  v.   Bangor,  etc.,   R   Co,,   102 


Me.  497,  67  A  661;  Topp  v.  United  R., 
etc.,  Co.,  99  Md.  630,  69  A  52,  1  Ann 
Cas  912;  McDermott  vj  Boston  El.  R 
Co.,  208  Mass.  104,  94  NE  309;  Foster 
v.  Old  Colony  St  R.  Co.,  182  Mass. 
378,  65  NE  796;  Oddy  v.  West  End 
St.  R.  Co.,  178  Mass.  341.  59  NE  1026, 
86  AmSR  482;  Hutton  v.  Metropolitan 
St.  R  Co.,  166  Mo.  A.  646,  150  SW 
722;  Missouri,  etc,  R.  Co.  v.  Church- 
ill, (Tex.  Civ.  A.)  171  SW  517:  Ft 
Worth,  etc.,  R  Co.  v.  Abbott,  (Tex. 
Civ.  A.)  170  SW  117;  Northern  Texas 
Tract  Co.  v.  Danforth,  63  Tex.  Civ. 
A.  419;  116  SW  147;  Chicago,  etc..  R. 
Co.  v.  Cleaver,  48  Tex.  Civ.  A.  294,  106 
SW  721.  (2)  In  alighting  from  a 
moving  train  or  car.  Johnson  ▼. 
Atlantic,  etc.,  R.  Co.,  130  N.  C.  488, 
41  SE  794;  Murray  v.  Rhode  Island 
Co.,  (R.  I.)_82  A  1:  Ft  Worth,  etc., 
R.  Co.  v.  Keith,  (Tex.  Civ.  A.)  162 
SW  142-  Texas,  etc.,  R  Co.  v.  Crock- 
ett. 27  Tex.  Civ.  A.  468,  66  SW  114; 
Gaines  v.  Ogden  Rapid  Transit  Co., 
44  Utah  512.  .141  P  110.  (8)  In 
alighting  from  a  train  or  car  which 
suddenly  starts  or  jerks.  Illinois 
Cent.  R  Co.  v.  Taylor,  70  SW  826,  24 
KyL  1169;  Buccola  v.  Shreveport 
Traet.  Co.,  182  La.  106,  61  S  130; 
Wegeschlede  v.  St.  Louis  Transit  Co., 
118  Mo.  A.  295,  94  SW  774;  Scameli 
v.  St.  Louis  Transit  Co.,  102' Mo.  A. 
198,  76  SW  660;  Williams  v.  Camden, 
etc..  R.  Co.,  (N.  J.  Sup.)  37  A  1107; 
McNeece  v.  Brooklyn  Heights  R.  Co., 
123  App.  Div.  880,  108  NYS  317.  (4) 
In  jumping  from  a  car  which  had 
broken  loose  from  the  train.  Pres- 
cott,  etc.,  R.  Co.  v.  Morris,  91  Ark. 
866,  128  SW  892.  (5)  In  stepping 
from  a  caboose  in  the  dark.  Miller 
v.  Southern  Pae.  Co.,  26  Mo.  19,  478 
SW  885.  (6)  In  leaving  an  elevator. 
Bullock  v.- Butler  Exch.  Co.,  24  R.  I. 
60,  62  A  122.  (7)  Where,  in  an  ac- 
tion for  injuries  to  a  passenger  while 
alighting  'from  a  train,  there  was 
evidence  that  she  hurried  out  as  soon 
as  the  train  had  stopped,  her  state- 
ment that  the  train  was  still  as  long 
as  three  minutes  before  she  got  out 
of  her  seat,  with  a  declaration  that 
she  "could  not  tell  how  long  it  had 
been  still,"  was  insufficient  to  charge 
her  with  contributory  negligence, 
St.  Louis  Southwestern  R.  Co.  v. 
Byrne,  78  Ark.  377,  84  SW  469. 

[c]  That  a  passenger  eannot  de- 
scribe ber  action  In  leaving  the  oar 
on  which  she  was  injured  does  not 
show  that  she  did  not  exercise  due 
care  in  so  doing.  Beattie  v.  Boston 
El.  R.  Co..  201  Mass.  8,  86  NE  920. 

61.  Qulsenberry  v.  Metropolitan 
v.  Lohe,  27  Oh.  Clr.  Ct  188. 

[a]  Contributory  negllgenoe  shown. 
— Evidence  held  sufficient  to  show 
contributory  negligence:  (1)  While 
in  transit,  or  Insufficient  to  show 
freedom  from  such  negligence. 
Quinn  v.  Metropolitan  St  R.  Co.,  218 
Mo.  645,  118  SW  46;  Lange  v.  Met- 
ropolitan St.  R.  Co.,  161  Mo.  A.  600. 
132  SW  31;  Budner  v.  New  Jersey 
Public  Service  Corp.,  74  N.  J.  L.  298, 
66  A  893;  McLean  v.  Atlantic  Coast 
Line  R.  Co.,  81  S.  C.  100,  61  SB  900, 
1071     128  AmSR  892,  18  LRANS   768. 

(2)  In  riding  on  platform,  steps,  or 
running  board.  Eraser  v.  California 
St.  Cable  R.  Co.,  146  Cal.  714,  81  P 
29:  Southern  R.  Co.  v.  Strickland, 
130  Ga.  779,  61  SE  826;  Sterling,  etc., 
R.  Co.  v.  Wise,  128  111.  A.  632;  Ro- 
lette" v.  Great  Northern  R.  Co.,  91 
Minn.  16,  97  NW  481,  1  AnnCas  213. 

(3)  In  coming  in  contact  with  ob- 
stacles near  the  track.  Wichita  R., 
etc.,  Co.  v.  Cummlngs.  72  Kan.  694,  84 
P  121;  Bridges  v.  Jackson  Electric 
R.,  etc.,  Co..  86  Miss.  684,  28  8  788, 
4  AnnCas  662;  Cusick  v.  Interurban 
St.  R.  Co.,  86  NYS  758. 

[b]  Contributory    nsgUgwae*    not 
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erally.*2  Thus  contributory  negligence  is  a  question 
of  law  for  the  court,  where  there  is  no  substantial 
controversy  as  to  the  facts  which  are  such  that  but 
one  reasonable  conclusion  can  be  drawn  therefrom, 
and  in  such  a  case  the  court  may  dispose  of  the 
question  by  dismissal,  nonsuit,  or  a  peremptory  in- 
struction. It  is  well  settled,  however,  that  the 
question  of  the  passenger's  contributory  negligence 
is  one  for  the  determination  of  the  jury  where  the 
material  facts  of  the  case  are  disputed,  and  even 


where  the  facts  are  undisputed,  if  the  evidence  is 
of  such  a  character  that  different  conclusions  can 
be  reasonably  drawn  therefrom.84  Whether  the 
carrier's  employees  were  guilty  of  such  willful  and 
wanton  conduct  as  to  excuse  contributory  negligence 
on  the  part  of  the  passenger  is  ordinarily  a  question 
of  fact  for  the  jury,85  as  is  also  the  question  whether 
the  passenger  was  justified  in  believing  that  a  par- 
ticular rule  or  regulation  of  the  carrier  had  been 
permitted  to  fall  into  disuse.6* 


shown*— Evidence  held  insufficient  to 
show  contributory  negligence:  (1) 
While  In  transit,  or  sufficient  to 
show  freedom  from  such  negligence. 
Dewey  v.  Boston  El.  R  Co.,  217  Mass. 
599,  105  NB  366;  Martin  v.  Old  Col- 
ony St.  R.  Co.,  211  Mass.  535,  98  NE 
679:  Chicago,  etc.,  R.  Co.  v.  Troyer, 
70  Nebr.  293,  103  NW  680,  70  Nebr. 
287,  97  NW  308;. Lord  v.  Manchester 
St.  R.  Co.,  74  N.  H.  296,  67  'A  639: 
Graham  v.  New  York  City  R.  Co.,  54 
Misc.  666,  104  NYS  869;  Herring  v. 
Galveston,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
108  SW  977  [writ  of  error  dlsm  118 
SW  521];  Ft.  Worth,  etc.,  R.  Co.  v. 
Walker,  48  Tex.  Civ.  A.  86,  106  SW 
400;  St.  Louis  Southwestern  R.  Co.  v. 
Gammage,  (Tex.  Civ.  A.)  96  SW  645; 
Zimmer  v.  Fox  River  Valley  Electric 
R.  Co.,  118  Wis.  614,  95  NW  957.  (2) 
In  riding  on  the  platform,  steps,  or 
running  Doard.  Paris,  etc.,  R.  Co.  v. 
Robinson,  104  Tex.  482,  140  SW  434 
[rev  (Civ.  A.)  127  SW  294];  Engen  v. 
Chippewa  Valley  R.,  etc..  Co.,  162 
Wis.  516,  166  NW  460;  Tolleman  v. 
Sheboygan  Light,  etc.,  R.  Co.  148 
Wis.  197,  184  NW  406.  (3)  Where, 
in  an  action  for  the  death  of  a  street 
car  passenger  caused  by  being 
thrown  from  the  front  platform  of 
the  car  by  a-  sudden  jolt  thereof, 
there  was  no  evidence  describing  the 
manner  in  which  the  deceased  was 
standing  with  reference  to  bracing 
himself,  or  as  to  whether  he  had  hold 
of  any  part  of  the  car  just  prior  to 
the  accident,  nor  were  there  any 
facts  from  which  the  jury  could  have 
inferred  that  the  deceased  was  tak- 
ing any  precaution  whatever  to 
guard  against  losing  his  balance, 
plaintiff  failed  to  establish  that  the 
deceased  was  not  guilty  of  contrib- 
utory negligence.  Depew  v.  New 
York  City  R  Co.,  112  App.  Div.  260, 
98  NYS  276. 

63.  See  generally  Trial  [38  Cyc 
1511];  Negligence  [29  Cyc  627  et 
seal.  '       l 

63.  Cal. — Nagle  v.  California 
South  R.  Co.,  88  Cal.  86,  26  P  1106. 

Colo. — Jackson  v.  Crilly,  16  Colo. 
103.  26  P  331. 

Ga. — Meeks  v.  Atlantic,  etc,  R.  Co., 
122  Ga.   266,  50  SE  99. 

111. — Devine  v.  Chicago,  etc.,  R  Co., 
177  111.  A.  360. 

Ind.  T. — Chicago,  etc.,  R.  Co.  v. 
Hoover,  3  Ind.  T.  693,  64  SW  579. 

Iowa. — Raben  v.  Central  Iowa  R. 
Co.,  74  Iowa  732,  34  NW  621.     • 

Ky. — Louisville,  etc.,  R.  Co.  v.  Der- 
rickson,  170  Ky.  334,  186  SW  1114: 
Hayden  v.  Chicago,  etc.,  R.  Co.,  160 
Ky.  836,  170  SW  200,  LRA1915C  181 
and  note;  South  Covington,  etc.,  R. 
Co.  v.  Hossfeld,  146  Ky.  22,  139  SW 
1095. 

Md. — Baltimore,  etc..  Tump.  Road 
Co.  v.  Leonhardt,  66  Md.  70,  6  A  846. 

Mass. — Mayo  v.  Boston,  etc.,  R. 
Co.,  104  Mass.  137. 

Mo. — Stoddard  v.  St.  Louis,  etc.,  R. 
Co.,  105  Mo.  A.   512,   80  SW  33. 

N.  Y. — Morrison  v.  Erie  R  Co.,  66 
N.  Y.  302;  Filer  v.  New  York  Cent.  R. 
Co..  49  N.  Y.  47,  10  AmR  327;  Ebling 
v.  Second  Ave.  R.  Co.,  60  App.  Div. 
616  mem,  69   NYS   1102  mem. 

Oh. — Cincinnati,  etc.,  Electric  R. 
Co.  v.  Lohe.  27  Oh.  Clr.  Ct.  139. 

Tex. — Texas  Mexican  R.  Co.  v. 
Wilson,  (Civ.  A.)  136  SW  565. 

[a]  If  then  la  no  evidence  of  con- 
tributory negligence,  the  court  can- 
not submit  the  question  to  the  Jury. 
Stoddard  v.  St.  Louis,  etc.,  R.  Co.,  105 
Mo.  A.   612,   80  SW  83. 


[b]      Conclusive   evMenoe^-Wh  ere 

the  evidence  of  the  passenger  shows 
conclusively  contributory  negligence, 
the  court  may  direct  a  nonsuit.  Mc- 
Qullken  v.  Central  Pac.  R  Co.,  60 
Cal.  7. 

64.  U.  S. — Texas,  etc.,  R  Co.  v. 
Bigger,  239  U.  S.  330,  36  SCt  127.  60  L. 
ed.  310  [aft*  218  Fed.  990,  133  CCA 
678];  Washington,  etc.,  R.  Co.  v.  Har- 
mon. 147  U.  S.  571,  13  SCt  557,  87  L. 
ed.  284:  Evans  v.  Southern  Pac.  Co.. 
202  Fed.  160.  120  CCA  448;  Norfolk, 
etc..  Co.  v.  Rotolo,  191  Fed.  4,  112 
CCA  683;  Illinois  Cent.  R.  Co.  v. 
Griffin.  80  .  Fed.  278,  26  CCA  418: 
Hastings  v.  Northern  Pac.  R.  Co.,  63 
Fed    224 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Dllburn,  178  Ala.  600,  69  S  438; 
Louisville,  etc.,  R.  Co.  v.  Seale.  172 
Ala.  480,  66  8  237;  Birmingham  R, 
etc,  Co.  v.  Llde,  171  Ala.  400,  68  S 
990;  Central  R.,  etc.,  Co.  v.  Miles,  88 
Ala.    256,   6   S   696. 

Ark. — St.  Louis,  etc,  R  Co.  v. 
Bright,  109  -Ark.  4,  159  SW  38;  St. 
Louis,  etc,  R.  Co.  v.  Holmes,  96  Ark. 
339,  131  SW  692. 

Cal. — Miller  v.  Pacific  Electric  R. 
Co.,    169    Cal.    107,    145    P    1023;    Mc- 

8uilken  v.  Central  Pac.  R  Co.,  64 
al.  463,  2  P  46;  Braly  v.  Fresno  City 
R.  Co.,  9  Cal.  A.   417,  99  P  400. 

Colo. — Denver,  etc.,  B,  Co.  v.  Spen- 
cer, 27  Colo.  313,  61  P  606,  61  LRA 
121. 

Ga. — Bailey  v.  Georgia,  etc'R.  Co., 
144  Ga.  139,  86  SE  326;  Columbus  R. 
Co.  v.  Asbell,  133  Ga.  573,  66  SE  902. 

Hawaii. —  Bright  v.  Qulnn,  20  Ha- 
waii. 604. 

111. — East  St.  Louis,  etc,  R.  Co.  v. 
Zink,  229  111.  180.  82  NE  283;  Gor- 
man v.  South  Side  El.  R.  Co.,  191  111. 
A.  471;  Coburn  v.  Mollne.  etc..  R.  Co., 
149  111.  A.  132  ,[aff  243  111.  448,  90  NE 
741,  184  AmSR  377];  Jurklewlcz  v. 
Illinois  Cent.  R.  Co.,  145  111.  A.  44; 
Peterson  v.  Elgin,  etc,  Tract  Co., 
142  111.  A  84  [aff  288  111.  403,  87  NE 
345]. 

Ind. — Hall  v.  Terre  Haute  Electric 
Co..  38  Ind.  A.  43,  76  NE  334. 

Iowa. — Cubbage  v.  Youngerman, 
165  Iowa  39.  134  NW  1074:  Dorn  v. 
Chicago,  etc.,  R.  Co.,  154  Iowa  140, 
134  NW  855;  Burger  v.  Omaha,  etc., 
R.  Co.,  139  Iowa  645.  117  NW  35,  130 
AmSR  348;  Garvlk  v.  Burlington, 
etc.,  R.  Co.,  131  Iowa  415,  108  NW 
327,  117  AmSR  432;  Matthieson  v. 
Burlington,  etc.,  R.  Co.,  125  Iowa  90, 
100  NW  61. 

Ky. —  Kentucky  Tract.,  etc,  Co.  v. 
Waits,  167  Ky.  236,  180  SW  356; 
Belser  v.  Cincinnati,  etc.,  R  Co.,  162 
Ky.  522,  158  SW  742,  43  LRANS  1050 
(falling  over  valise  in  aisle  of  poorly 
lighted  car);  Louisville,  etc.,  R.  Co. 
v.  Moore,  150  Ky.  692,  150  SW  849; 
Louisville,  etc..  R.  Co.  v.  Grimes,  150 
Ky.  219,  160  SW  346;  IlllnoiB  Cent. 
R.  Co.  v.  Proctor,  122  Ky.  92,  89  SW 
714,  28  KyL  698. 

La. — Kird  v.  New  Orleans,  etc,  R 
Co..  105  La.  226,  29  S  729. 

Me. — Shannon  v.  Boston,  etc,  R. 
Co..  78  Me.  62,  2  A  678. 

Md. — Baltimore,  etc.,  Co.  v.  Trader, 

106  Md.  636,  68  A  12;  Strauss  v. 
United  R,  etc.,  Co.,  101  Md.  497,  61 
A  137. 

Mass. — Vahey  v.  Boston  El.  R  Co., 
222  Mass.  374,  111  NE  40;  Wheeler 
v.  Boston  El.   R.   Co.,   220  Mass.   298, 

107  NE  938;  Cllsh  v.  Boston,  etc.,  R 
Co.,  219  Mass.  341.  106  NE  854;  Ham- 
ilton v.  Boston  El.  R.  Co.,  213  Mass. 


420,  100  NE  604;  McDonough  v.  Bos- 
ton El.  R.  Co.,  191  Mass.  509.  78  NE 
141;  Townsend  v.  Boston,  187  Mass. 
286.   72   NE  991. 

Minn. — Doran  v.  Chicago,  etc..  R. 
Co..  128  Minn.  198.  150  NW  800; 
Hoblit  v.  Minneapolis  St.  R  Co.,  Ill 
Minn.  77.  126  NW  407. 

Miss. — Yazoo,  etc.,  R  Co.  v.  Aden. 
77  Miss.  382,  27  S  386. 

Mo. —  Kelly  v.  Hannibal,  etc.,  R. 
Co.,  70  Mo.  604;  Moore  v.  Metro- 
politan St.  R.  Co.,  189  Mo.  A.  555. 
176  SW  1120. 

Mont. — Kunckey  v.  Butte  Electric 
R  Co.,  46  Mont.  106,  122  P  280. 

Nebr. —  Kadner  v.  Omaha,  etc..  R. 
Co..  97  Nebr.  678.  161  NW  1*9;  Chi- 
cago, etc,  R.  Co.  v.  Winfrey,  67  Nebr. 
IS,  93  NW  526. 

N.  J. — Kulman  v.  Erie  R.  Co..  65 
N.  J.  L.  241,  47  A  497. 

N.  Y. — Kleffmann  v.  Dry  Dock,  etc, 
R  Co.,  104  App.  Dlv.  416.  93  NYS 
741,  16  NYAnnCas  834;  Wimpleberg 
v.  Yonkers  R.  Co.,  83  App.  Div.  19, 
81  NYS  963;  Berry  v.  Utica  Belt  Line 
St  R  Co.,  76  App.  Div.  490.  78"  NYS 
542  raff  87  App.  Div.  620  mem.  83 
NYS  1102  mem] ;  Wallace  v.Third  Ave. 
R.  Co.,  36  App.  Dlv.  57,  55  NYS  132; 
Armstrong  v.  New  York  Cent,  etc, 
R.  Co..  66  Barb.  437_[aff  64  N.  Y.  635 
mem];  Brettner  v.  Westchester  Elec- 
tric R.  Co.,  49  Misc  508.  98  NYS  857: 
Jones  v.  Brooklyn,  etc  -R.  Co.,  3 
NYS  263  [aff  121  N.  Y.  683  mem.  24 
NB   1098   mem]. 

N.  C. — Leggett  v.  Atlantic  Coast 
Line  R  Co.,  168  N.  C.  366,  84  SE 
367;  Stanley  v.  Southern  R  Co..  160 
N.  C.  328,  76  SE  221;  Wagner  v.  At- 
lantic Coast  Line  R  Co..  147  N.  C. 
316.  61  SE  171,  19  LRANS  1028; 
Miller  v.  Atlanta,  etc..  Air  Line  R 
Co.,  143  N.  C.  116.  66  SE  439.  144 
N.  C.  546,  57  SE  346;  Graves  v.  Nor- 
folk, etc,  R.  Co.,  136  N.  C.  4,  48  SE 
602. 

N.  D. — McGregor  v.  Great  Northern 
R  Co.,  31  N.  D.  471.  164  NW  961. 

Pa. — Warren  ▼.  Pittsburgh,  etc.  R 
Co:,  248  Pa.  15,  89  A  828;  Enches  v. 
New  York,  etc.,  R  Co..  135  Pa.  194, 
19  A   939. 

S,  C. — Cunningham  v.  Columbia, 
etc.,  R  Co.,  96  S.  C.  456.  81   SE  150. 

Tex. — Texas  Mexican  R.~Co.  v.  Wil- 
son, (Civ.  A.)  136  SW  666;  Feagln  v. 
Gulf,  etc.,  R.  Co.,  46  Tex.  Civ.  A.  251. 
100  SW  346. 

Utah. — Fitzgerald  v.  Southern  Pac 
Co..  31  Utah  510,  88  P  669;  Mathls 
v.  Southern  Pac.  Co.,  31  Utah  507. 
88   P   668. 

Wash. — Bemlss  v.  Puget  Sound 
Tract,  etc.,  Co..  89  Wash.  239,  154  P 
171;  Hendrlckson  v.  Grays  Harbor 
R.,  etc.,  Co.,  88  Wash.  145.  152  P  992; 
Atwood  v.  Washington  Water  Power 
Co..  71  Wash.  518,  128  P  1065;  Bugge 
v.  Seattle  Electric  Co.,  64  Wash.  483, 
103  P  824;  Vasele  v.  Grant  St  Elec- 
tric R  Co.,  16  Wash.  602.  48  P  249. 

Wis. — Hewitt  v.  Southern  Wiscon- 
sin R  Co.,  159  Wis.  309.  150  NW  502: 
Nelson  v.  Chicago,  etc,  R.  Co.,  130 
Wis.   214,   109   NW  933. 

See  also  supra  Si  1481-1614. 

65.  Birmingham  R.,  etc,  Co.  v. 
Jung,  161  Ala.  461.  49  S  434.  18  Ann 
Cas  667;  Rodgers  v.  Choctaw,  etc.,  R 
Co.,  76  Ark.  520,  89  SW  468.  113  Am 
SR  102.  LRANS  1146;  Roberts  v. 
Atlantic  Coast  Line  R.  Co..  155  N.  C. 
79.  70  SE  1080. 

66.  Sin  Antonio,  etc.,  R.  Co.  v. 
I  Lynch,   (Tex.  Civ.  A.)  66  SW  517. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Persons  under  disability.  Whether  a  person  under 
disability,  such  as  a  child,  an  enfeebled  person,  or 
an  intoxicated  person,  was  guilty  of  contributory 
negligence  relative  to  his  injuries  is  ordinarily  a 
question  for  the  jury  under  the  evidence." 

[$  1521]  (2)  Particular  Applications  of  Rules— 
(a)  Questions  of  Law.  Where  the  evidence  is  undis- 
puted, or,  if  disputed,  is  of  such  a  nature  that 
reasonable  minds  can  come  to  but  one  conclusion 
therefrom,  it  is  a  question  of  law  for  the  court  as 
to  whether  a  passenger  was  guilty  of  contributory 
negligence  in  boarding  a  train  or  car88  while  it  was 
in  motion,88  or  in  alighting  from  a  train  or  ear70 
while  it  was  in  motion,71  or  in  alighting  at  an  int- 
er. U.  S. — Cincinnati,  etc.,  R.  Co. 
v.  Tharp.  223  Fed.  615,  138  CCA  161. 
Ark. — Price  v.  St.  Louis,  etc.,  H. 
Co.,  75  Ark.  479.  88  SW  675.  112  Am 
SR  79   (an  Intoxicated  passenger  go- 


proper  place,72  or  in  crossing  the  tracks  before 
boarding  or  after  alighting;79  or  whether  he  exer- 
cised due  care  in  riding  on  the  platform,  or  steps, 
or  running  board  of  a  car.1* 

[$  1522]  (b)  Questions  of  Fact.  Where  the  evi- 
dence is  disputed,  or,  if  undisputed,  is  of  such  a, 
nature  that  reasonable  minds  might  come  to  differ- 
ent conclusions  therefrom,  it  is  a  question,  of  fact 
for  the  jury  as  to  whether  a  passenger  was  guilty 
of  contributory  negligence  while  using  the  carrier's 
premises,  platforms,  and  approaches,  in  waiting  for, 
or  going  to,  or  leaving  a  train  or  car,75  such  as  in 
crossing  tracks  in  going  to  or  leaving  a  train  or 
car;79  or  whether  he  was  guilty  of  contributory  neg- 


lng  on   the  platform), 

Cal. — Seller  v.  Market-St.  R.  Co., 
139  Cal.  268,  72  P  1006. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Derry.  47  Colo.  584,  108  P  172,  27 
LRANS  761    (blind  passenger). 

111. — Cleveland,  etc.,  R.  Co.  v. 
Scott,  111  111.  A.  234;  Schneider  v. 
North  Chicago  St.  R.  Co.,  80  111.  A. 
306    (child). 

Iowa. — Newman  v.  Chicago,  etc.,  R. 
Co.,  154  Iowa  .72.  134  NW  585 
(whether  plaintiff  was  intoxicated  at 
the  time  of  the  accident). 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Deason.  96  SW  1115,  29  KyL  1259. 

Me. — Blair  v.  Lewiston,  etc.,  R.  Co., 
110   Me.   236,  85  A  792. 

Mich. — Mercer  v.  Cincinnati  North- 
ern R.  Co.,  151  Mich.  666.  115  NW 
733  (a  physically  disabled  passen- 
ger attempting  to  alight  unassisted): 
Fox  v.  Michigan  Cent.  R.  Co.,  138 
Mich.  433,  101  NW  624,  68  LRA  336, 
6  AnnCas  68  and  note. 

Mies. — Fore  v.  Alabama,  etc.,  R. 
Co.,  87  Miss.  211,  39  S  493,  690  (a 
boy  alighting  from  a  moving  freight 
car  In  obedience  to  the  order  of  the 
conductor). 

Mo. — Moeller  v.  St.  Louis  United 
R.  Co.,  133  Mo.  A.  68,  112  SW  714 
(a  boy  of  twelve  alighting  from  a 
moving  car). 

N.  H. — Kambbur  v.  Boston,  etc.,  R. 
Co.,  77  N.  H.  33,  86  A  624.  45  LRANS 
1188  (a  boy  Jumping  from  a  moving 
train). 

N.  J. — Kelly  v.  Consolidated  Tract. 
Co.,  62  N.  J.  L.  614,  41  A  686  (a  boy 
boarding  a  car). 

N.  T. — Paine  v.  Geneva,  etc.. 
Tract..  Co.,  115  App.  Div.  729,  101 
NTS  204;  Schrelner  v.  New  York 
Cent.,  etc.,  R.  Co.,  12  App.  Div.  651, 
42  NTS  163. 

Pa. — Moran  v.  -Versailles  Tract. 
Co..  188  Pa.  557,  41  A  662;  Helm  v. 
Philadelphia,  etc.,  R  Co.,  20  Pa. 
Dlst.   769. 

S.  C. — Talbert  v.  Charleston,  etc 
R.  Co..  72  S.  C.  137,  61  SB  564  (man 
with  only  one  arm). 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Fink,  44  Tex.  Civ.  A.  544,  99  SW  204; 
Denlson,  etc.,  R.  Co.  v.  Carter,  (Civ. 
A.)  79  SW  320  rrev  on  other  grounds 
98  Tex.  196,  82  SW  782,  10T  AmSR 
626]. 

See  also  supra  {(   1482-1484. 

[a]  Ace  of  disoretion*— Whether 
a  child  nine  years  old  has  sufficient 
discretion  to  alight  from  a  car  with- 
out special  attention  from  the  con- 
ductor is  a  question  of  fact.  Rlden- 
hour  v.  Kansas  City  Cable  R.  Co., 
102  Mo.   270,  13   SW  889,   14   SW  760. 

08.  Smith  v.  Birmingham  R. 
Light,  etc.,  Co.,  147  Ala.  702,  41  S 
307.     See  also  supra  J|  1493,  1494. 

69.  Meeks  v.  Atlantic,  etc.,  R.  Co., 
122  Qa.  266,  60  SE  99;  Chicago,  etc., 
R.  Co.  v.  Gore,  96  111.  A.  658.  See 
also  supra  {  1496. 

70.  Baker  v.  Interurban  St.  R. 
Co.,  86  NTS  9  (evidence  too  uncer- 
tain).     See  also   Supra  55   1496-1499. 

71.  Chicago,  etc.,  R.  Co.  v.  Collins, 
69  Ind.  A.  172.  108  NB  377,  1135; 
Dockham  v.  North  Jersey  St.  R.  Co., 
(N.  J.  Sup.)   66  A  961   (direction  of 


verdict  for  defendant);  Jagger  v. 
People's  St  R.  Co.,  180  Pa.  436.  86 
A  867,  38  LRA  786  and  note  (car 
moving  at  the  rate  of  from  four  to 
Ave  miles  an  hour).  See  also  supra 
{}    1501-1506. 

78.  Scanlon  v.  Philadelphia 
Rapid  Transit  Co.,  208  Fa.  195,  57 
A  621.     See  also  supra  {  1S00. 

73.  Louisville,  etc,  R.  Co.  v. 
Lawler.  107  SW  702.  32  KyL  994 
rreh  den  109  SW  908,  33  KyL  308]; 
Rlcclardell  v.  New  York  Cent.,  etc., 
R.  Co.,  165  App.  Div.  152,  150  NTS 
693.     See  also  supra  5   149J2. 

74.  Germantown  Pass.  R.  Co.  v. 
Walling,  97  Pa.  55,  39  AmR  796.  See 
also  supra   55   1513,  1514. 

76.  U.  S. — Harmon  v.  Flintham, 
196  Fed.  635,  116  CCA  309;  O'Fleld  v. 
St.  Louis,  etc.,  R.  Co.,  189  Fed.  721, 
111  CCA  269;  Atlantic  City  R.  Co.  v. 
Clegg,  183  Fed.  216,  106  CCA  478 
[certiorari  den  220  U.  S.  609,  31  SCt 
714.  65  L.  ed.  608]:  Texas,  etc..  R. 
Co.  v.  Wagley,  91  Fed.  860,  34  CCA  114. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Glascow,   179  Ala.   251,  «0  S  103. 

Ark. — Cook  v.  St.  Louis,  etc.,  R.  Co., 
120  Ark.  394.  179  SW  501;  Kansas 
City  Southern  R.  Co.  v.  Watson,  102 
Ark.  499.  144  SW  922;  St.  Louis,  etc., 
R.  Co.  v.  Caldwell.  93  Ark.  286,  124 
SW  1034;  St  Louis,  etc.,  R.  Co.  v. 
Grlmsley.  90  Ark.  64.  117  SW  1064. 

Cal. — Miller  v.  Pacific  Electric  R. 
Co.,  169  Cal.  107,  145  P  1023. 

D.  C. — Great  Falls,  etc.,  R.  Co.  v. 
Hammerly,  40  App.  196. 

Ga. — Atlanta  Terminal  Co.  v.  John- 
son, 15  Ga.  A.  22,  82  SE  629. 

Iowa. — Cotant  v.  Boone  Suburban 
R.  Co.,  126  Iowa  46,  99  NW  115,  69 
LRA  982. 

Kan. — Edwards  v.  Union  Pac.  R. 
Co.,  90  Kan.  183,  133  P  728,  AnnCas 
1916A  137  and  note. 

Mass. — Gurley  v.  Springfield  St. 
R.  Co..  206  Mass.  534,  92  NE  714. 

Mich. — Richardson  v.  Detroit,  etc., 
R.  Co.,  176  Mich.  412.  142  NW  832. 

Minn. — Mathews  v.  Great  Northern 
R.  Co.,  119  Minn.  49,  137  NW  176. 

Mo. — Biggie  v.  Chicago,  etc..  R. 
Co.,  159  Mo.  A.  350,  140  SW  602; 
Chase  v.  Atchison,  etc.,  R.  Co.,  134 
Mo.  A.  655,  114  SW  1141. 

Nebr. — Omaha,  etc  R.  Co.  v.  Crow, 
54  Nebr.  747,  74  NW  1066,  69  AmSR 
741.  » 

N.  J. — Martin  v.  West  Jersey,  etc., 
R.  Co.,  87  N.  J.  L.  648,  94  A  597; 
Exton  v.  New  Jersey  Cent.  R.  Co., 
62  N.  J.  L.  7,  42  A  486.  56  LRA  508 
[aft  63  N.  J.  L.  356,  46  A  1099,  66 
LRA   508], 

N.  Y. — D'Arcy  v.  Interborough 
Rapid  Transit  Co.,  166  App.  Div.  757, 
152  NYS  600;  Boentgen  v.  New  York, 
etc.,  R.  Co..  86  App.  Div.  460,  56  NYS 
847  [rev  5ft  NYS  331];  Lycett  v.  Man- 
hattan R.  Co.,  12  App.  Div.  326,  42 
NYS  431;  Boland  v.  Pennsylvania  R. 
Co..  138  NYS  1099. 

Pa. — Tucker  v.  Pittsburg,  etc.,  R. 
Co.,  227  Pa.  66.  75  A  991;  Rathgebe 
v.  Pennsylvania  R.  Co.,  179  Pa.  81,  36 
A  160. 

S.  C. — Neal  v.  Southern  R.  Co.,  92 
S.  C.  197,  75  SE  405  (waiting  In  an 
unheated  depot);  Brackett  v.  South- 
ern R.  Co.,  88  S.  C.  447,  70  SE  1026, 
AnnCasl912C  1212  (remaining  In  an 
unheated  depot);  Dilleshaw  v. 
Charleston,  etc.,  R.  Co.,  85  S.  C.  334, 
67  SE  304. 


Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Misslldlne,  (Civ.  A)  157  SW 
245  (carried  past  station,  walking 
back);  Trinity,  etc..  R.  Co.  v.  Smith, 
(Civ.  A)  155  SW  361;  Texas  Cent. 
R.  Co.  v.  Perry,  (Civ.  A.)  147  SW 
305  (waiting  In  an  unheated  depot); 
San  Antonio,  etc.,  R.  Co.  v.  Turney, 
33  Tex.  Civ.  A.   626,  78  SW  256. 

Wis. — Tarczek  v.  Chicago,  etc,  R. 
Co.,  162  Wis.  438,  156  NW47S. 

See  also  supra  {  1492. 

[a]  Waiting;  at  flair  station 
What  ordinary  diligence  would  re- 
quire of  a  passenger  at  a  flag  station, 
where  the  train  failed  to  stop  on  a 
signal,  who  had  to  protect  himself 
from  resulting  injury  through  cold 
and  exposure,  Is  a  question  for  the 
Jury.  Central  of  Georgia  R.  Co.  v. 
White,  135  Ga.  524.  69  SE  818. 

[b]  Whether  *  passenger  oame  to 
Uw  station  at  an  unreasonable  time 
(1)  before  the  arrival  of  a  train  is 
usually  for  the  Jury.  Central  of 
Georgia  R.  Co.  v.  Campbell,  10  Ala, 
A.  288,  64  S  640.  (2)  It  is  a  question 
for  the  jury  whether  five  hours  be- 
fore the  departure  of  a  train  is  an 
unreasonable  time  for  one  Intending 
to  become  a  passenger  to  remain  in 
a  railroad  wafting  room  which  a  rail- 
road company  voluntarily  keeps  open 
for  the  time  such  person  is  there. 
Brackett  v.  Southern  R.  Co.,  88  S.  C. 
447,  70  SE  1026,  AnnCasl912C  1212. 

[cl  Standing  la  space  between 
moving  trains. — (1)  Whether  a  space 
between  moving  trains  was  so  dan- 
gerous as  to  charge  plaintiff  with 
contributory  negligence  in  standing 
therein  is  a  question  for  the  Jury 
(Cook  v.  St.  Louis,  etc.,  R.  Co.,  120 
Ark.  394,  179  SW  501),  (2)  as  Is  also 
the  question  whether  plaintiff  was 
negligent  in  falling  to  stand  in  the 
exact  center  of  the  space  (Cook  v. 
St.  Louis,  etc.,  R.  Co.,  supra). 

[dl  leaning  from  platform  to 
watoh  (or  train*— Where  it  appears 
that  there  had  been  a  delay  in  run- 
ning trains  In  a  city  subway  for  over 
half  an  hour,  and  that  a  passenger, 
while  waiting  on  an  unguarded  sta- 
tion pjatform  and  leaning  slightly 
forward  to  watch  for  a  train,  was 
struck  by  an  express  train  which 
came  at  high  speed  without  warning 
In  a  reverse  way  of  the  track,  the 
question  of  whether  the  passenger 
was  guilty  of  contributory  negligence 
is  for  the  Jury.  D'Arcy  v.  Inter- 
borough Rapid  Transit  Co.,  165  App. 
Div.  757,  162  NYS  600. 

78.  U.  S. — Delaware,  etc.,  R.  Co. 
v.  Price,  221  Fed.  848,  137  CCA  406 
[certiorari  den  238  U.  S.  636  mem,  36 
SCt   939   mem,   69   L.   ed.   1500   mem]. 

Ala. — Birmingham  R.  Light,  etc 
Co.  v.  Landrum,  153  Ala.  192,  45  8 
198.  127  AmSR  25  (crossing  after 
alighting  from  a  street  car). 

Ark. — St.  Louis,  eta,  R.  Co.  v. 
Hutchinson,  101  Ark.  424.  142  SW 
627;  St.  Louis,  etc.,  R-Co.  v.  Cleere, 
76  Ark.  377.  88  SW  996;  St  Louis, 
etc.,  R.  Co.  v.  Tomllnson,  69  Ark.  489, 
64  SW  347. 

Iowa. — Dleckmann  v.  Chicago,  etc, 
R.  Co.,  145  Iowa  260,  121  NW  676.  189 
AmSR  420.  81  LRANS  338  and  note; 
Dleckmann  v.  Chicago,  etc.,  R.  Co., 
105  NW  526. 

Kan. — Coon  v.  Atchison,  etc.,  R. 
Co.,  82  Kan.  811,  108  P  85,  27  LRANS 
1018. 
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ligence  in  boarding  a  train  or  car"  while  it  was  in  1  form,  or  other  regular  stopping  place,"  or  in  alight- 
motion,78  or  at  a  place  other  than  a  station  plat-  I  ing  from  a  train  or  ear80  while  it  was  in  motion,*1 


Ky. — Louisville  R.  Co.  v.  Kennedy, 
162  Ky.  560,  172  SW  970,  AnnCas 
1916E  996  and  note  (passing  behind 
a  street  car  in  front  of  a  car  on  other 
track);  Louisville  R.  Co.  v.  Mitchell, 
138  Ky.  190.  127  SW  770:  Louisville 
R.  Co.  v.  Hartraan,  S3  SW  570,  26 
KyL  1174. 

Mi— Philadelphia,  etc..  R.  Co.  v. 
McGugan,   102  Md.   270.  62  A  752. 

Mass. — Powers  v.  Old  Colony  St. 
R.  Co.,  201  Mass.  66,  87  NE  192;  Chaf- 
fee v.  Boston,  etc.,  R.  Corp.,  104 
Mass.  108. 

Minn. — Fonda  v.  St.  Paul  City  R. 
Co.,  71  Minn.  488,  74  NW  166,  70 
AmSR  841. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Daniels,  96  Miss.  314.  50  S  721,  27 
LRANS  128  and  note. 

Mo. — Adams  v.  Missouri  Pac.  R. 
Co.,  100  Mo.  555,  12  SW  637,  13  SW 
509;  Hot-nstein  v.  United  R.  Co..  97 
Mo.  A.  271,  70  SW  1105  (crossing  be- 
hind a  street  car  after  alighting). 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Lagerkrans,  65  Nebr.  666,  91  NW  358. 
96  NW  2. 

N.  J. — Walger  v.  Jersey  City,  etc., 
R.  Co..  71  N.  J.  L.  366.  69  A  14-  Red- 
hing.  v.  New  Jersey  Cent.  R.  Co..  68 
N.  J.  L.  641.  54  A  431. 

N.  T. — Hancock  v.  New  York  Cent.,, 
etc..  R.  Co..  100  App.  Dlv.  161.  91 
NTS  601  [aft  184  N.  Y.  540  mem.  76 
NE  1096  mem];  Craven  v.  Interna-, 
tlonal  R.  Co.,  100  App.  Div.  157,  91 
NYS  625;  Wise  v.  Brooklyn  Heights 
R.  Co..  46  App.  Div.  246,  61  NYS  530: 
Beecher  v.  Long  Island  R.  Co.,  35 
App.  Div.  292,  55  NYS  23  [aff  161  N. 
Y.  222,  55  NE  899];  Allenza  v.  Erie 
R.  Co..  78  Misc.  669,  138  NYS  1024. 

N.  C. — Ray  v.  Aberdeen,  etc.,  R. 
Co..  141  N.  C.  84.  53  SE  622. 

Pa. — Lee  v.  Baltimore,  etc.,  R.  Co., 
,246  Pa.  566,  92  A  719:  Struble  v. 
Pennsylvania  Co..  226  Pa.  118,  75  A 
17;  Keifner  v.  Pittsburg,  etc.,  R.  Co., 
228  Pa.  50.  72  A  253- Girton  v.  Lehigh 
.Valley  R.  Co.,  199  Pa.  147,  48  A  970. 

S.  C. — Drawdy  v.  Atlantic  Coast 
Line    R.    Co.,    75    S.    C.    308.    55    SE 

VL— Wiley  v.  Rutland  R.  Co.,  86 
Vt.  504.  86  A.  808, 

Wis. — Karr  v.  Milwaukee  Light, 
etc..  Tract.  Co..  132  Wis.  662,  113  NW 
62.  122  AmSR  1017.  13  LRANS  283. 

See  also  supra  I   1492.' 

[a]  Whether  ft  la  gross  negli- 
gence for  one  waiting  at  a  station  to 
go  on  the  other  side  of  the  track. 
and  recross  after  hearing  the  first 
signal  of  the  approach  of  a  train,  is 
a  question  for  the  jury.  Drawdy  v. 
Atlantic  Coast  Line  R.  Co.,  75  S.  C. 
308,  55  SE  444. 

77.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Johnson.  Ill  Ark.  640.  163  SW  1157; 
St.  Louis,  etc..  R.  Co.  v.  Hartung,  95 
Ark.  220,  128  SW  1025  (whether 
plaintiff  acted  with  reasonable 
promptness  in  boarding). 

111. — Harbauer  v.  Springfield  Cons. 
R.  Co..   155    111.   A.    17  8. 

Ind. — Citizens"  St.  R.  Co.  v.  Jolly, 
161  Ind.  80,  67  NE  935. 

Iowa. — Burger  v.  Omaha,  etc.,  R. 
Co..  139  Iowa  645,  117  NW  35,  130 
AmSR  343. 

Kan. — Haas  v.  Wichita  R.,  etc..  Co., 
89  Kan.  613.  132  P  195.  48  LRANS 
974. 

Mass. — Wheeler  v.  Boston  El.  R. 
Co..  220  Mass.  298,  107  NE  938; 
Lauchtamacher  v.  Boston  El.  R.  Co., 
214  Mass.  103,  100  NE  1068;  Carter  v. 
Boston,  etc..  R.  Co.,  205  Mass.  21,  91 
NE  142;  Plummer  v.  Boston  El.  R. 
Co..  198  Mass.  499,  84  NE  849;  Mc- 
Donough  v.  Metropolitan  R.  Co.,  137 
Mass.   210. 

Mich. — Foley  v.  Detroit,  etc..  R. 
Oo..  179  Mich.  586.  146  NW  186. 

Mo. — Danielson  v.  Metropolitan  St. 
R.  Co..  175  Mo.  A.  314,  162  SW  307; 
Scott  v.  Metropolitan  St.  R.  Co..  138 
Mo.  A:  196.  120  SW  131:  Shanahan  v. 
St.  Louis  Transit  Co.,  109  Mo.  A.  228, 
83  SW  788. 

N.  J. — Kulman  v.  Erie  R.  Co.,  65 
N.  J.  L.  2*1,  47  A  497. 


N.  Y. — Sweeny  v.  Union  RC  Co.,  31 
Misc.  797,  62  NYS  1034  [rev  31  Misc. 
472,  64  NYS  453];  Mlchelson  v.  Met- 
ropolitan St.  R.  Co.,  87  NYS  501: 
Ganz  v.  Metropolitan  St.  R.  Co.,  84 
NYS  579;  Benjamin  v.  Metropolitan 
St.  R.  Co.,  84  NYS  468. 

Pa. — Thome  v.  Philadelphia  Rapid 
Transit  Co.,  237  Pa.  20,  86  A  25;  Rea 
v.  Media,  etc.,  Electric  R.  Co.,  221 
Pa.  129.  70  A  554;  Begley  v.  Pennsyl- 
vania R.  Co.,  201  Pa.  84,  50  A  1009 
(boarding  from  the  wrong  side); 
Donnelly  v.  Buffalo,  etc.,  Tract.  Co., 
40  Pa.  Super.  110. 

S.  C. — Wllliford  v.  Southern  R.  Co., 
85  S.  C.  301,  67  SE  302. 

Tex. — Texas,  etc.,  R.  Co.  v.  Rea. 
(Civ.  A.)  74  SW  939  (boarding  a 
crowded  car). 

Wis. — Otto  v.  Milwaukee  Northern 
R.  Co..  148  Wis.  64,  134  NW  167  (per- 
son assisting  a  passenger  boarding 
the  lower  step  of  a  car). 

See  also  supra  I   1493. 


r& 


e  also  supra  I  1493. 

]       Boarding      crowded      oar.— 


Where  plaintiff  was  Injured  by  being 
pushed  or  jostled  from  a  car  because 
of  its  overcrowded  condition,  the 
question  as  to  whether  or  not  he  was 
guilty  of  contributory  negligence  in 
boarding  a  car  known  to  be  crowded 
is  one  of  fact  and  not  of  law.  Har- 
bauer v.  Springfield  Cons.  R.  Co.,  155 
111.  A.   178. 

78.  111. — Chicago,  etc,  R.  Co.  v. 
Flaharty.  96  111.  A.  563;  Chicago,  etc., 
R.  Co.  v.  Gore,  96  111.  A.  653. 

Ky. — Jonas  v.  South  Covington, 
etc..  R.  Co.,  162  Ky.  171,  172  SW  181, 
AnnCasl916E  965-  Louisville,  etc.,  R. 
Co.  v.  Scalf,  165  Ky.  273,  169  SW  804. 

Mich.— Orth  v.  Saginaw  Valley 
Tract.  Co.,  162  Mich.  353,  127  NW  330. 

Minn. — Hull  v.  Minneapolis,  etc.,  R. 
Co..  116  Minn.  849.  133  NW  852. 

Miss. — Wooten  v.  Mobile,  etc.,  R. 
Co.,  79  Miss.  26,  29  S  61. 

Mo. — Nolan  v.  Metropolitan  St.  R. 
Co..  250  Mo.  602.  157  SW  637;  Leu  v. 
St.  Louis  Transit  Co.,  110  Mo.  A.  458, 
86  SW  137;  Posch  v.  Southern  Elec- 
tric R.  Co.,  76  Mo.  A.  601. 

Nebr. — Boles  v.  Lincoln  Tract.  Co.. 
98   Nebr.    405,   153    NW   499. 

Pa. — Johnson  v.  West  Chester,  etc., 
R.  Co..  70  Pa.  857. 

Tex. — Chicago,  etc,  R.  Co.  v.  Shan- 
non, 50  Tex.  Civ.  A.  194.  Ill  SW 
1060. 

See  also  supra  i  1495. 

[a]  Illustrations. — (l)  Whether 
plaintiff  was  guilty  of  contributory 
negligence  in  attempting  to  board  an 
electric  street  car  while  it  was  mov- 
ing rapidly,  or  when  he  ought  to 
have  known  that  its  speed  had  been 
checked,  not  to  take  on  passengers, 
but  to  get  past  a  broken  circuit  at  a 
crossing,  and  that  it  was  likely  to 
recover  speed  immediately,  so  as  to 
preclude  his  recovery  for  injuries  re- 
ceived at  the  time,  is  a  question 
for  the  jury.  Leu  v.  St.  Louis  Tran- 
sit Co.,  110  Mo.  A.  468,  85  SW  137. 
(2)  The  question  of  the  contributory 
negligence  of  a  strong  man  of 
twenty-eight  years  in  attempting  to 
board  a  car  while  in  motion  is  for 
the  jury,  where  the  evidence  as  to  the 
speed  of  the  car  is  conflicting.  Nolan 
v.  Metropolitan  St.  R.  Co.,  250  Mo. 
002.  167  SW  637.  (3)  Although  an  at- 
tempt by  a  man  of  sixty-two  years, 
weighing  two  hundred  pounds,  to 
board  a  street  car  going  six  miles  an 
hour  may  be  negligent,  and  the  jury 
would  be  justified  in  so  finding, 
where  it  is  not  conclusively  shown 
that  the  car  was  going  six  miles  an 
hour,  and  where  the  conductor  was 
apprised  of  the  person's  intention  to 
board  the  car  in  motion  and  of  the 
danger,  and  rang  the  bell  twice,  the 
question  of  contributory  negligence 
is  for  the  jury.  Orth  v.  Saginaw 
Valley  Tract.  Co..  162  Mich.  353.  117 
NW   330. 

79.  Brisbin  v.  Boston  EI.  R.  Co.. 
207  Mass.  568.  98  NE  672.  See  also 
supra  I  1494. 

80.  U.  S. — New  York.  etc.  R.  Co. 
v.    Lincoln.    223    Fed.    896.    189    CCA 


334;  Camden,  etc.,  R.  Co.  v.  Rice.  18T 
Fed.  826,  69  CCA  656. 

Ala. — Atlanta,  etc..  Air  Line  R.  Co. 
v.  Wheeler.  164  Ala.  630.  46  S  2*1 
(stepping  on  a  defective  footstool): 
Mobile  Light,  etc.  Co.  v.  Walsh.  14* 
Ala.  290,  40  S  669,  9  AnnCas  M2- 
_  Ark. — St.  Louis,  etc,  R.  Co.  v. 
Brabbzson,  87  Ark.  109,  112  SW  221; 
Hill  v.  St.  Louts,  etc,  R.  Co..  8*  Ark. 
629.  109  SW  623;  St.  Louis,  etc  R. 
Co.  v.  Baker.  67  Ark.  531.  55  SW  941. 

Cal. — Franklin  v.  Southern  Califor- 
nia Motor  Road  Co.,  85  Cal.  63.  24  P 
723;  Maxwell  v.  Fresno  City  R.  Co.. 
4  Cal.  A.  743,  89  P  367. 

Ga.— Tucker  v.  Central  of  Georgia. 
R.  Co..  122  Ga.  287.  50  SE  128. 

IlL-J-Lakin  v.  South  Side  EL  H.  Co- 
178   111.  A.   176. 

Ind. — Louisville,  etc..  Tract.  Ca  t. 
Walker.  177  Ind.  38.  97  NE  151:  Indi- 
ana Union  Tract.  Co.  v.  Keiter.  175 
Ind.  268,  92  NE  982;  Harris  v.  Pitts- 
burg, etc.,  R.  Co..  32  Ind.  A.  600.  70 
NE  407. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Mount,  101  SW  1182,  81  KyL  X10. 

Md.— United  R.,  etc.,  Co.  v.  Roalk. 
107  Md.  138.  68  A  511. 

Mass. — Wakeley  v.  Boston  EL  R-. 
317  Mass.  488,  105  NE  436;  Vine  T. 
Berkshire  St.  R.  Co.,  212  Mass.  68*. 
99  NE  473;  Silva  v.  Boston,  etc..  R. 
Co..  204  Mass.  63,  90  NE  547;  Meade 
v.  Boston  El.  R.  do.,  185  Mass.  227. 
70  NE  197;  Clement  v.  Boston,  etc 
R.,  184  Mass.  312.  68  NE  1126:  Oil- 
man v.  Boston,  etc.  R.  Co..  168  Mass. 
454.   47   NE   198. 

Mich. — Spangler  v.  Saginaw  Val- 
ley Tract.  Co.,  162  Mich.  40S,  IK 
NW  372:  Roulo  v.  Mlnot,  132  Mich. 
817,   93   NW  870. 

Minn. — Street  v.  Chicago,  etc.  R. 
Co.,  124  Minn.  617,  145  NW  746. 

Mo. — Haskell  v.  Metropolitan  St. 
R.  Co.,  161  Mo.  A.  64,  142  BW  1091: 
Lucas  v.  United  R.  Co..  154  Mo.  A. 
16.  133  SW  107:  Macdonald  v.  St. 
Louis  Transit  Co..  108  Mo.  A.  374.  St 
SW  1001. 

N.  J. — Paganinl  v.  North  Jersey 
St.  R.  Co.,  70  N.  J.  L.  385.   57   A  12*. 

N.  Y.— Truesdell  v.  Erie  R.  Co, 
119  App.  Dlv.  371,  104  NYS  243: 
Schilling  v.  Union  R.  Co.,  77  App. 
Div.  74.  78  NYS  1015;  Wolf  v.  Third 
Ave.  R.  Co.,  67  Ape.  Div.  605.  74 
NYS  336;  Green  v.  Middlesex  VaL  R. 
Co..  81  App.  Dlv.  412,  53  NYS  500.  18 
NYCivProc  152.  6  NYAnnCa*  107; 
Frawley  v.  New  York,  etc..  R.  Cow 
92  Misc.  145.  156  NYS  165  [aff  It* 
NYS   1113   mem]. 

N.  C. — Morrison  v.  Charlotte  Elec- 
tric R.,  etc..  Co..  123  N.  C.  .414.  31 
BE  720. 

N.  D.— Hall  v.  Northern  Pac  R.  Cc 
16  N.  D.  60.  Ill  NW  609.  14  AnnCas 
960.  .     , 

Oh. — McKee  v.  Cincinnati  Tract. 
Co..  29  Oh.  Clr.  Ct.  547. 

Pa. — Mack  v.  Pittsburgh  R.  Co., 
247  Pa.  598.  98  A  618. 

S.  C. — Singletary  v.  Seaboard  Air 
Line  R.  Co..   88  S.  C.  665.    71   SE  67. 

Tex. — Texas  Midland  R.  Co.  ▼. 
Rltchey.  49  Texy  Civ.  A.  409.  108  SW 
732  (jumping  from  the  car  step); 
Selman  v.  Gulf,  etc.  R.  Co.,  (Civ.  A.) 
101  SW  1030:  Martin  v.  St.  Louis, 
etc.,  R.  Co.,   (Civ.  A.)   56  SW  1011. 

Wash. — Breeden  v.  Seattle,  etc  R. 
Co..  60  Wash.  522,  111  P  771:  Murray 
v.  Seattle  Electric  Co..  50  Wash  444. 
97  P  458;  Marbourg  v.  Seattle,  etc 
R.  Co..  49  Wash.  51.  94  P  649. 

See  also  supra  H  1496.  1498.  1499. 

81.  U.  S. — Ru  Hedge  v.  New  Or- 
leans, etc.,  R.  Co.,  129  Fed.  94,  «3 
CCA  59*. 

Ala. — Dllburn  v.  Louisville,  etc. 
R.  Co.,  166  Ala.  228,  47  S    210. 

Ark. — St  Louis,  etc.,  R.  Co.  ▼. 
Plott.  108  Ark.  292.  157  SW  385; 
Kansas  City  Southern  R.  Co.  v. 
Worthlngton,  99  Ark.  12*.  141  SW 
1173;  St.  Louis,  etc.,  R.  Co.  v.  Fam- 
bro,  88  Ark.  18.  114  SW  230. 

Ind. — Chicago,  etc..  R.  Co.  v.  Col- 
lins.  69    Ind.   572.    108   NE    37T.    1135. 

Kan. — Walters  v.  Missouri  Pac.  R. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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>r  in  alighting  at  an  improper  place"  or  on  the 
prong  side  of  the  train  or  car.  Where  the  evi- 
lence  is  conflicting  or  doubtful,  it  is  also  a  question 
or  the  jury  as  to  whether-  a  passenger  who  was 
njured  while  in  transit  was  at  the  time  guilty  of 


contributory  negligence,84  such  as  in  going  to  the 
platform  or  steps,  or  otherwise  preparing  to  leave 
the  car  before  it  had  stopped  ;*•  or  in  standing  in  the 
car;87  or  in  changing  his  position;"  or  in  passing 


*>.,  82  Kan.  739,  109  P  178.  28  LRA 
«S    10S8. 

Ky. — Paducah  Tract.  Co.  v.  Tolar, 
62  Ky.  60.  171  SW  1009;  Chesapeake, 
tc.,  R.  Co.  v.  Robinson,  135  Ky.  850, 
23    SW    308. 

Md. — New  York,  etc.,  R.  Co.  v. 
:oulbourn,  89  Md.  360,  16  A  208,  9 
ImSR   430.    1    LRA    541. 

Mass. — Krock  v.  Boston  El.  R.  Co., 

14  Mass.  398,  101  NE  968;  Garland 
'.  Boston  El.  R.  Co.,  210  Mass.  458, 
7  NE  97;  Comerford  v.  New  York, 
itc.  R.  Co..  181  Mass.  528.  63  NE 
36. 

Miss. — King-  v.  Yazoo,,  etc.,  R.  Co., 
7    Miss.    270.    39    8    810. 

Mo. — Kelly  v.  Hannibal,  etc..  R. 
'o„  70  Mo.  604;  Hays  v.  Metropolitan 
It.  R.  Co.,  182  Mo.  A.  393.  170  SW 
14;  Barnett  v.  Metropolitan  St.  R. 
:o.,  138  Mo.  A.  192.  120  SW  730; 
icamell  v.  St.  Louis  Transit  Co.,  103 
lo.  A.  504.  77  SW  1021. 

N.  H. — Kambour  v.  Boston,  etc., 
I.  Co.,  77  N.  H.  33,  86  A  624,  45  LRA 

15  1188 

N.  J.— Kramer  v.  Delaware,  etc.,  R. 
lo..  79  N.  J.  L.  161,  74  A  266. 

N.  Y. — Bucher  v.  New  York  Cent., 
tc.,  R.  Co.,  98  N.  Y.  128;  Armstrong; 
.  New  York  Cent,  etc,  R  Co.,  66 
larb.  437  [aff  64  N.  Y.  636  .mem]; 
llelchman  v.  Coney  Island,  etc.,  R. 
■o.,  ISO  NYS  595;  Quln  v.  Man- 
attan  R.  Co.,  7  NYSt  262. 

N.  C. — Kearney  v.  Seaboard  Air 
,lne  R  Co.,  168  N.  C.  621,  74  SE  693. 

Okl. — St.  Louis,  etc..  R.  Co.  v.  Isen- 
erg,  160  P  123. 

Or. — Smltson  v.  Southern  Pac.  Co., 
7  Or.  74,  60  P  907. 

Pa. — Leggett      v.      Western      New 

ork,  etc..  R.  Co.,  143  Pa.  39,  21  A 
96;  Enches  v.  New  York,  etc,  R.  Co., 
35  Pa.  194,  19  A  939;  Delaware,  etc., 
anal  Co.  v.  Webster,  3  Pa.  Cas.  280, 

A  841. 

S.  C. — Yarborough  v.  Columbia  R., 
tc.  Co..  100  S.  C.  33,  84  SE  308. 

Tex. — Ft.  Worth,  etc..  R  Co.  v. 
aylor,  (Civ.  A.)  163  SW  855;  Huch- 
lgson  v.  Texas  Cent.  R.  Co.,  55  Tex. 
iv.  A.  229,  118  SW  1123;  Gist  v. 
-iternatlonal,  etc..  R.  Co..  (Civ.  A.) 
D2  SW  457:  St.  Louis  Southwestern 
.  Co.  v.  Highnote.  (Civ.  A.)  84  SW 
85  [rev  on  other  grounds  99  Tex. 
i,   86   SW    923]. 

Va. — Thompson  v.  Norfolk,  etc., 
ract.  Co..  109  Va.  733,  64  SE  963. 

Wis. — Walters  v.  Chicago,  etc.,  R. 
o..   113   Wis.    367,   89   NW  140. 

Wyo. — Chicago,  etc.,  R.  Co.  v. 
ampman,  18  Wyo.  106,  104  P  633, 
5     LRANS    217,    AnnCasl912C    788. 

See  also  supra  55  1601-1606. 

[a]  Directions  of  employe*. — 
rhero  the  passenger  left  the  train 
hlle  In  motion,  and  there  was  some 
.'ldence  to  show  that  the  conductor 
id  either  told  the  passenger  to  get 
T  or  given  him  to  understand  that 
i  could  get  off  in  safety,  it  was 
>r  the  Jury  to  say  whether  any 
ich  directions  were  given  by  the 
inductor  as  authorized  the  passen- 
:r  to  get  off  or  made  him  charge- 
>le  with  contributory  negligence  for 
>  doing.  Bucher  v.  New  York  Cent., 
c.  R.  Co.,  98  N.  Y.  128. 
8».  Ala. — Southern  R.  Co.  v.  Bur- 
sas. 143  Ala.  364,  42  S  36. 

Ga. — Atkinson  v.  Kennedy,  13  Ga. 
.  273,  79  SE  84. 

Md. — Baltimore,     etc..     R.     Co.     v. 
an.  98  Md.  546.  67  A  540. 
Mich. — Smith   v.  Detroft  United  R. 
>..  155  Mich.  466,  119  NW  640;  Lucas 

Marquette   City,    etc,    R.    Co.,   136 
lch.    142,   98   NW  980. 
Mo. —  Wents    v.    Chicago,    etc.,    R. 
>..   269   Mo.  450.   168   SW  1168,  Ann 
IS1916B    317. 

Nebr. — Otto  v.  Chicago,  etc..  R.  Co., 
Nebr.    603,    127    NW   867.    138   Am 
I'  496.  31   LRANS  632. 
N.  Y  — Walford  v.  New  York  Cent., 
c,    R.    Co.,   118    App.    Div.    SS3,   10* 


NYS  1008  [aff  191  N.  Y.  664  mem. 
85  NE  1118  mem];  Gillespie  v.  Yon- 
kers  R.  Co.,  87  App.  Div.  38.  83  NYS 
1043. 

Pa. — Watters  v.  Philadelphia,  etc., 
R.  Co.,  239  Pa.  492.  86  A  1021. 

R.  I. — Boss  v.  Providence,  etc..  R. 
Co..  15  R.  I.  149.  1  A  9. 

Tenn. — East  Tennessee,  etc.,  R.  Co. 
v.  Conner,  15  Lea  254. 

Tex. — Texas,  etc.,  R.  Co.  v.  Garcia, 
62  Tex.  285. 

Wis. — Wolf  v.  Chicago,  etc.,  R.  Co., 
131  Wis.  335.  Ill  NW  614. 

Eng. — Bridges  v.  North  London  R. 
Co.,  L.  R.  7  H.  L.  213. 

See  also  supra  J  1500. 

[a]  After  announcement  of  sta- 
tion.—In  most  cases  where  a  train 
comes  to  a  stop  after  a  station  is  an- 
nounced, and  a  passenger  is  Injured 
In  alighting  at  that  place,  the  Ques- 
tion as  to  whether  he  was  induced  by 
the  announcement  to  believe  that  he 
had  arrived  at  his  destination,  and 
whether  he  exercised  due  care  In 
alighting,  are  questions  for  the  Jury. 
McGee  v.  Missouri  Pac  R.  Co..  92 
Mo.  208.  4  SW  739.  1  AmSR  706; 
Wents  V.  Chicago,  etc.,  R  Co.,  269  Mo. 
460.  168  SW  1166,  AnnCas  1916B  317 
(holding  that,  where  a  train  stopped 
at  a  crossing  about  a  quarter  of  a 
mile  from  the  station,  and  immedi- 
ately before,  an  employee  had  an- 
nounced the  name  of  the  station  and 
twenty  minutes  for  supper,  and  pro- 
ceeded to  open  the  car  doors  and  to 
lift  the  trap  leading  to  the  ground  so 
that  passengers  could  alight,  a  pas- 
senger alighting  was  not  negligent  as 
a  matter  of  law) ;  Taber  v.  Delaware, 
etc.  R.  Co.,  71  N.  Y.  489-  Wolford  V. 
New  York  Cent.,  etc.,  R.  Co.,  118  App. 
Div.  653.  102  NYS  1008  [aff  191  N.  Y. 
664  mem,  86  NE  1118  mem];  East 
Tennessee,  etc.,  R.  Co.  v.  Conner,  16 
Lea  (Tenn.)  254;  Texas,  etc.,  R.  Co. 
v.  Garcia.  62  Tex.  286;  Bridges  v. 
North  London  R  Co..  L.  R.  7  H.  L. 
213.     See  also  supra  S  1361. 

83.  Cal. — Hodges  v.  Southern  Pac. 
Co.,  3  Cal.  A.  307,  86  P  620  (alighting 
on  the  side  away  from  the  station); 
Murphey  v.  Southern  Pac.  Co..  2  Cal. 
A.  276.  83  P  299. 

D.  C. — Great  Falls,  etc,  R  Co.  v. 
Hill.  34  App.  804. 

Mo. — Layne  v.  Chicago,  etc.,  R.  Co., 
175  Mo.  A  34.  157  SW  860. 

Pa. — Roberts  v.  Pennsylvania  R. 
Co.,  238  Pa.  404,  86  A  284,  AnnCas 
1914C  602  and  note. 

Wash. — Elliott  v.  Seattle,  etc..  R. 
Co..  68  Wash.  129.  122  P  614.  39  LRA 
NS  608;  Owen  v.  Washington,  etc.,  R. 
Co..  29  Wash.  207,  69  P  757. 

See  also  supra  }  1499. 

84.  U.  S.— New  York,  etc..  R.  Co. 
v.  Kllby.  233  Fed.  252,  147  CCA  258 
(placing  the  hand  on  the  faceplates 
of  the  connecting  vestibules). 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Mulder,  42  S  742  (placing  the  hand 
on  the  door  jamb);  Birmingham  R. 
Light,  etc.,  Co.  v.  Bynum,  139  Ala. 
389;  36  S  736. 

111. — Barnes  v.  Danville  St.  R.,  etc., 
Co..  235  111.  566,  85  NE  921.  126  Am 
SR  237. 

Ind.— Cleveland,  etc,  R  Co.  v. 
Hadley.  40  Ind.  A.  731.  82  NE  1025 
[aff  170  Ind.  204.  82  NE  1025,  84  NE 
18.  16  LRANS  527,  16  AnnCas  1]. 

Iowa.— -Newman  v.  Chicago,  etc.,  R. 
Co..  164  Iowa  72,  134  NW  585. 

Kan. — Leslie  v.  Atchison,  etc.,  R. 
Co..  82  Kan.  162.  107  P  765.  27  LRA 
NS  646   (cattle  shipper). 

Ky. — Adams  v.  Louisville,  etc.,  R. 
Co..  134  Ky.  620,  121  SW  419.  135 
AmSR  426.  21  AnnCas  321;  Cincin- 
nati, etc.  R.  Co.  v.  Lorton,  110  SW 
857.  33  KyL  689;  South  Covington, 
etc.,  R.  Co.  v.  Smith.  86  SW  975,  27 
KyL  811;  Illinois  Cent  R.  Co.  v. 
Crady,  69  SW  706.  24  KyL  648. 

Md. — Jones  v.  United  R-,  etc,  Co., 


99  Md.  64.  67  A  620. 
•   Mass. — Lockwood  v.  Boston  El.  R. 
Co..    200    Mass.    537.    86    NE    984,    22 
LRANS  488. 

Minn. — Simonds  v.  Minneapolis, 
etc.,  R.  Co..  87  Minn.  408.  92  NW  409. 

Mo. — Taylor  v.  Wabash  R.  Co..  38 
SW  304,  42  LRA  110. 

Pa. — Fern  v.  Pennsylvania  R.  Co., 
260  Pa.  487,  95  A  690;  Burns  v.  Penn- 
sylvania R.  Co.,  233  Pa.  304,  82  A 
246.  AnnCasl913B  811;  Hess  v.  Balti- 
more, etc.,  R.  Co..  28  Pa.  Super.  220. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Battle. 
(Civ.  A.)  169  SW  1048;  Hardin  v.  Ft. 
Worth,  etc.,  R.  Co..  (Civ.  A.)  100  SW 
995;  Texas,  etc.,  R.  Co.  v.  Rea.  27 
Tex.  Civ.  A.  549.  65  SW  1115. 

Va.— Virginian  R.  Co.  v.  Bell,  115 
Va.  429,   79  SE  396,  AnnCasl915A  804. 

W.  Va.— Normtle  v.  Wheeling 
Tract.  Co.,  57  W.  Va.  132.  49  SE  1030. 
68  LRA  901. 

See  also  supra   5    1607. 

I  ■•' 1  Placing  arm  on  sill  of  open 
window. — Whether  a  female  pas- 
senger who  was  an  Inexperienced 
traveler  was  guilty  of  contributory 
negligence  in  placing  her  arm  on  the 
sill  of  an  open  window  of  the  car 
after  the  window  had  twice  fallen  In 
her  presence,  and  had  been  raised  by 
other  passengers  for  her  accommo- 
dation, is  a  question  for  the  Jury. 
Cincinnati,  etc.,  R.  Co.  v.  Lorton.  110 
SW  857.  33  KyL  «89. 

1 1' I  Not  leaving1  oar  Immediately 
after  collision. — In  an  action  for  In- 
juries to  a  street  car  passenger  In  a 
collision  between  a  railroad  engine 
and  a  street  car  which  had  become 
stalled  on  a  crossing,  whether  plain- 
tiff was  negligent  in  not  immediately 
leaving  the  car  Is  for  the  Jury. 
Barnes  v.  Danville  St  R..  etc.,  Co., 
235  III.  566,  85  NE  921, .  126  AmSR 
237. 

85.  Ala. — Southern  R.  Co.  v.  Hund- 
ley, 161  Ala.  878,  44  S  195;  Sweet  v. 
Birmingham  R.,  etc,  Co.,  136  Ala. 
166.  33  S  886. 

Ind. — Wabash  River  Tract.  Co.  v. 
Baker.  167  Ind.  262,  78  NE  196;  Pub- 
lic Utilities  Co.  v.  Cosby.  60  Ind. 
A.  252,  110  NE  676;  Cincinnati,  etc., 
R.  Co.  v.  Revalee,  17  Ind.  A.  657.  46 
NE  352. 

Mass. — Cutts  v.  Boston  El.  R.  Co., 
202   Mass.   450.   89   NE  21. 

S.  C. — Yarborough  v.  Columbia  R, 
etc.  Co..  100  S.  C.  31T,  84  SE  308; 
Davis  v.  Atlanta,  etc.  Air  Line  R; 
Co..  83   S.  C.  66.  44  SE  1016. 

Tex. —  Houston,  etc..  R.  Co.  v. 
Harris,  108  Tex.  422.  128  SW  897  [aff 
(Civ.  A)  120  SW  5001:  Houston,  etc., 
R.  Co.  v.  Johnson,  (Civ.  A.)  103  SW 
239. 

See  also  supra  I  1497. 
88.  Babcock  v.  Los  Angeles  Tract. 
Co..  128  Cal.  173,  60  P  780;  Daniels 
v.  St.  Louis,  etc.  R  Co..  (Mo.  A.) 
181  SW  599;  Whltaker  v.  Staten 
Island  Midland  R.  Co.,  72  App.  Div. 
468,  76  NYS  648;  Murphy  v.  Union  R. 
Co.,  47  Mlsc  672,  94  NYS  360.  See 
also  supra  I    1497. 

87.  Ark. — St  Louis  Southwestern 
R  Co.  v.  Wyman,  119  Ark.  530.  178 
SW  423:  St  Louis,  etc.  R.  Co.  v. 
Gllbreath.  87  Ark.  672.  113  SW  200 
(standing    in    the    caboose), 

Ga. — Gardner  v.  Waycross  Air- 
Line  R  Co..  97  Ga.  482,  25  SB  334. 
64   AmSR  435. 

Ind. — Cleveland,  etc,  R.  Co.  v.  Col- 
son.  51  Ind.  A.  225,  99  NE  433  (stand- 
ing up  just  before  collision);  Romlne 
v.  Evansville,  etc.,  R  Co.,  24  Ind.  A: 
280.  56  NE  246  (standing  near  the 
door). 

Miss. — Yazoo,  etc,  R.  Co.  v.  Hum- 
phrey, 83  Miss.  72L  36  S  154. 

N.  Y.— Butler  v.  New  York  City 
R.  Co..  109  App.  Div.  668.  98  NYS  264. 

See  also  sunra  f  1508. 

88.  St  Louis,  etc,  R.  Co.  v.  Rich- 
ardson, 87  Ark.  101,  112  SW  212 
(toaving  his  seat  and   going  on   the 
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from  one  car  to  another;80  or  in  projecting  his  arm, 
head,  or  other  parts  of  his  body  beyond  the  side 
of  the  ear;90  or  in  riding  in  a  dangerous  or  improper 
place,*1  such  as  in  a  car  not  intended  for  pas- 
sengers,*2 or  on  the  platform,  or  running  board,  or 
steps  of  the  car.93 

Acts  in  emergencies.  Whether  in  a  case  of  emer- 
gency the  apprehension  of  danger  was  such  as  rea- 
sonably to  cause  alarm  to  the  passenger,94  and 
whether  or  not  he  acted  with  due  care  in  the  emer- 
gency,95 are  ordinarily  questions  for  the  jury  under 


the  circumstances  of  the  case. 

[v  1523]  (3)  Elevator  Oases.  In  an  action  to 
recover  damages  for  injury  or  death  occasioned  by 
the  use  of  defective  machinery  in  an  elevator,  or 
by  the  negligence  of  the  conductor  thereof  in  its 
operation,  the  question  whether  or  not  the  passenger 
was  guilty  of  negligence  which  contributed  to  his 
injury  or  death  is  usually  one  of  fact  for  the  deter- 
mination of  the  jury,  under  the  court's  instructions 
as  to  what  constitutes  contributory  negligence;**  but 


back  platform  of  the  caboose);  Gil- 
key  v.  Waverly,  etc..  Tract.  Co..  240 
Pa.  628,  87  A  861.  See  also  supra 
t    1609. 

89.  St.  Louis,  etc..  R.  Co.  v.  Left- 
Wlch,  117  Fed.  127,  54  CCA  1;  Chi- 
cago City  R.  Co.  v.  McCaughna,  216 
HI.  202.  74  NE  819  [aft  117  111.  A. 
6381  (pursuant  to  direction  of  the 
conductor).    See  also  supra  I  1609. 

[a]  Thus  the  question  whether  a 
passenger  who  had  Just  boarded  a 
smoking  car  and  was  passing 
through  that  car  to  the  next  coach 
in    the   rear,    where   he    Intended    to 

Ilde,  was  guilty  of  contributory  neg- 
lgence,  where  he  grasped  the  rail- 
ings on  the  steps  of  the  platform 
and  stepped  down  on  the  upper  step 
for  the  purpose  of  spitting,  is  a 
question  for  the  jury.  St.  Louis, 
etc..  R,  Co.  v.  Leftwich,  117  Fed.  127, 
64   CCA  1. 

90.  Md. — Pittsburg,  etc..  R.  Co.  v. 
Andrews,  39   Md.  329,  17  AmR  668. 

Mo. — Gardner  v.  Metropolitan  St. 
R.  Co..  223  Mo.  389,  122  SW  1068,  18 
AnnCas  1166;  Lar ranee  v.  Missouri 
Pac.  R.  Co..  141  Mo.  A.  838,  125  SW 
649. 

N.  J. —  Kuttner  v.  New  Jersey 
Cent.  R.  Co.,  80  N.  J.  L.  11,  77  A  470 
[aff  81  N.  J.  L.  731.  80  A  11351. 

N.  Y. —  Goller  v.  Fonda,  etc.,  R. 
Co.,  110  App.  Div.  620.  96  NTS  483. 

Pa. —  Goorln  v.  Allegheny  Tract. 
Co..  179  Pa.  827,  36  A  207. 

Tex. — Boldt  v.  San  Antonio  Tract. 
Co..   (Civ.  A.)   148   SW  831. 

See  also  supra  |   1510. 

91.  St.  Louis,  etc..  R.  Co.  v. 
Kitchen.  98  Ark.  607,  136  SW  970, 
60  LRANS  828  (top  of  a  freight 
car);  Shields  v.  Minneapolis,  etc.. 
Electric  Tract  Co..  124  Minn.  327, 
144  NW  1092,  50  LRANS  49;  Schultt 
v.  Minneapolis,  etc..  R.  Co..  123  Minn. 
405,  143  NW  1131  (cupola  of  the 
caboose);  Wagner  v.  Missouri  Pac. 
R.  Co.,  97  Mo.  512,  10  SW  486,  3 
LRA  166;  Mitchell  v.  Chicago,  etc.. 
R.  Co.,  182  Mo.  A.  143.  112  SW  291 
(sitting  on  a  trunk  near  an  open  side 
dour).    See  also  supra  {  1511. 

93.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Loyd,   105  Ark.  340,  150  SW  864. 

Ga. — Gardner  v.  Waycross  Air- 
Line  R.  Co.,  97  Ga.  482,  25  SE  334.  54 
AmSR  435. 

111. — Illinois  Cent.  R.  Co.  v.  Jen- 
nings, 217  111.  140,  75  NB  457  [rev 
119  111.  A.  317]. 

Iowa. — Davis  v.  Iowa  Cent.  R.  Co., 
147  Iowa  694,  124  NW  753  (In  the 
baggage   car). 

N.  Y. — Webster  v.  Rome,  etc,  R. 
Co..  40  Hun  161  [aff  115  N.  Y.  112, 
21  NE  726]. 

See  also  supra   §    1612. 

[a]  Rifling  oa  engine;  waiver  of 
provision  as  to  tiding  In  caboose*— 
Where  a  conductor  had  no  express 
authority  to  waive  a  provision  of  a 
shipper's  contract  requiring  him  to 
ride  In  the  caboose,  or  to  invite  per- 
sons to  ride  on  the  engine,  the  ques- 
tion whether  the  conductor's  invita- 
tion to  a  shipper  to  ride  on  the  en- 
gine was  a  waiver  of  the  provision 
of  the  contract  requiring  him  to  ride 
In  the  caboose  wu  one  of  fact  for 
the  jury.  Illinois  Cent.  R.  Co.  v. 
Jennings,  217  111.  140,  75  NE  457 
[rev  119   111.  A.    817]. 

93.  U.  S. — Texas,  etc..  R.  Co.  v. 
Lacey,  185  Fed.  226,  107  CCA  331; 
Pennsylvania  Co.  v.  Paul,  126  Fed. 
157,  62  CCA  136. 


Ala. —  Southern  R.  Co.  v.  Hayes, 
69  S  641;  Central  of  Georgia  R.  Co. 
v.    Brown,   166   Ala.    493.   51   S   565. 

Ark. —  Chicago,  etc.,  R.  Co.  v.  Lln- 
dahl.  102  Ark.  533,  145  SW  191, 
AnnCasl914A  661  and  note;  Pres- 
cott,  etc.,  R.  Co.  v.  Smith,  70  Ark. 
179,    67   SW   865. 

Cal. —  Kelly  v.  Santa  Barbara 
Cons.  R.  Co..  171  Cal.  415,  153  P  903; 
Holloway  v.  Pasadena,  etc.,  R.  Co., 
130  Cal.   177,   62   P  478. 

D.  C. — Capital  Tract.  Co.  v.  Brown, 

29  App.  473.  12  LRANS  831  and 
note,    10    AnnCas,  813    and    note. 

111. — Peterson  v.  Elgin,  etc,  Tract. 
Co.,  238  111.  403.  87  NE  345  [aff  142 
111.  A.  34];  Alton  R.,  etc.,  Co.  v. 
Webb,  219  111.  563,  76  NE  687  [aff 
119    111.    A.    751]. 

Ind. — Union  Tract.  Co.  v.  Sullivan. 
38  Ind.  A.  613.  76  NB  116;  Terre 
Haute  Electric  R.  Co.  v.  Lauer,  21 
Ind.   A.    46S.   62   NE  703. 

Ky. —  Louisville,  etc.,  R.  Co.  v. 
Massle.   138   Ky.   449.    128   SW   330. 

Me. —  Blair  v.  Lewlston,  etc.,  R. 
Co.,  110  Me.  236,  85  A  792. 

Mass. —  Walsh  v.  Boston  El.  R. 
Co.,  222  Mass.  275,  110  NE  278;  Dal- 
ton  v.  Boston  Bl.  R.  Co.,  217  Mass. 
66,  104  NE  381;  Rand  v.  Boston  El. 
R.  Co.,  198  Mass.  669,  84  NB  841: 
Pome'roy  v.  Boston,  etc.,  R.  Co.,  193 
Mass.  607.  79  NE  764. 

Mo. —  Allen  v.  St.  Louis  Transit 
Co..  183  Mo.  411,  81  SW  1142. 

Mont. — Prevlslch  v.  Butte  Electric 
R.  Co..  47  Mont.   170,   131   P  25. 

N.  J. — Trussell  v.  Morris  County 
Tract.  Co..  79  N.  J.  L.  633,  77  A  635, 

30  LRANS  351;  Wheeler  v.  South 
Orange,  etc.,  Tract.  Co.,  70  N.  J.  L. 
725.   58  A  927. 

N.  Y. — Ward  v.  International  R. 
Co..  206  N.  Y.  83.  99  NE  262,  AnnCas 
1914A  1170  and  note  (rev  140  App. 
Dlv.   938.   126  NYS   1149]. 

Pa. — Elmer  v.  Pittsburg  R.  Co.. 
251  Pa.  505.  96  A  1054;  Goehring  v. 
Beaver  Valley  Tract  Co.,  222  Pa. 
600,  72  A  259;  Abel  v.  Northampton 
Tract  Co.,  212  Pa.  329.  61  A  915; 
Germantown  Pass.  R.  Co.  v.  Wal- 
ling. 97  Pa.  65.  39  AmR  796  note; 
Pildish  v.  Pittsburg  R.  Co.,  61  Pa. 
Super.  195;  Renney  v.  Webster,  etc, 
R.  Co.,  60  Pa.   Super.   679. 

S.  C. — Brlce  v.  Southern  R.  Co.,  85 
S.  C.  216,  67  SE  243.  27  LRANS  768. 

Tex. —  Gulf,  etc.,  R.  Co.  v.  Frank- 
lin, (Civ.  A.)  155  SW  553;  Moore  v. 
Northern  Texas  Tract.  Co..  41  Tex. 
Civ.  A.  683,  95  SW  662;  Williams  v. 
International,  etc.,  R.  Co.,  28  Tex. 
Civ.  A.  503,  67  SW  1085;  Ft.  Worth 
etc.,  R.  Co.  v.  Rogers,  24  Texi  Civ. 
A.  382.  60  SW  61.  ^ 

Wis. —  Miller  v.  Chicago,  etc.,  R. 
Co.,  136  Wis.  247,  116  NW  794.  128 
AmSR   1021,   17   LRANS  168. 

See  also  supra   IS    1513,   1514. 

[a]  Tor  Instance,  (1)  the  ques- 
tion whether  a  passenger  in  a  street 
car  is  negligent  In  giving  hlB  seat 
to  a  woman,  and  riding  on  the  plat- 
form, at  the  general  request  of  the 
conductor,  is  for  the  Jury.  Terre 
Haute  Electric  R.  Co.  v.  Lauer.  21 
Ind.  A.  466.  52  NE  703.  (2)  Where  the 
passenger's  ticket  was  irood  only  for 
a  certain  train,  and  the  evidence  was 
conflicting  as  to  whether  the  rail- 
road company  provided  sufficient 
train  sections  and  sufficient  car- 
riages for  the  accommodation  of  the 
crowd,  the  question  of  contributory 
negligence  in  riding  on  the  platform 


was  properly  submitted  to  the  Jury. 
Pennsylvania  Co.  v.  Paul.  126  Fed. 
157,    62   CCA   135. 

94.  Prescott,  etc.,  R.  Co.  v.  Mor- 
ris. 92  Ark.  365,  123  SW  392;  West- 
ern Maryland  R.  Co.  v.  Herold.  74 
Md.  510,  22  A  323,  14  LRA  76:  Man- 
non  v.  Camden  Interstate  R.  Co..  51 
W.  Va.  654,  49  SE  450.  See  also 
supra  9  1485. 

95.  Cal. — Green  v.  Pacific  Lum- 
ber Co..  130  Cal.  435,  62  P  747. 

D.  C. — Guenther  v.  Metropolitan  R 
Co.,  23  App.  493. 

Mass. — Steverman  v.  Boston  El-  R 
Co.,  205  Mass.  508,  91  NE  919. 

Mo. — Scott  v.  Metropolitan  St.  R. 
Co..  138  Mo.  A.  196,  120  SW  131. 

N.  Y. — Robson  v.  Nassau  Electric 
R.  Co..  80  App.  Div.  301,  80  NYS  698. 

Tex. — Williams  v.  Galveston,  etc 
R.  Co..  34  Tex.  Civ.  A.  146.  78  SW 
45. 

See  also  supra  I  1485. 

[a]  XUnstratUms. — (1)  Whether  a 
passenger  on  a  train,  who,  -when  a 
collision  with  another  train  seemed 
certain,  jumped  from  the  car,  and, 
falling  face  downward  on  the  track, 
where  danger  from  the  cars  still 
threatened  her,  rolled  from  the  track, 
and  in  doing  so  was  carried  down  an 
embankment,  was  guilty  of  contribu- 
tory negligence,  is  a  question  for  the 
jury.  Green  v.  Pacific  Lumber  Co, 
130  Cal.  435,  62  P  747.  (2)  Where  aa 
explosion  occurred  beneath  the  floor 
of  an  electric  car,  accompanied  by  an 
outburst  of  flame  which  set  fire  to 
the  dress  of  a  female  passenger, 
whether  she  was  guilty  of  contribu- 
tory negligence  In  overestimating 
the  danger  and  injuring  herself  by 
suddenly  jumping  to  one  side  is  a 
question  for  the  Jury,  although  the 
evidence  shows  that  if  Bhe  had  re- 
mained in  her  seat  she  would  have 
suffered  no  injury.  Steverman  v. 
Boston  El.  R  Co.,  205  Mass.  608,  91 
NE  919. 

98.  U.  S. — Oregon  Co.  v.  Roe.  176 
Fed.   715,  100   CCA   269. 

Ala.— Morgan  v.  Saks,  143  Ala.  U*. 
88   S  848. 

Cal.— -Hlllebrand  v.  Standard  Bis- 
cuit Co.,  139  Cal.  233.  73  P  163. 

111. — Masonic  Fraternity  Temple 
Assoc,  v.  Collins.  210  111.  482.  71  NB 
396  [aff  110  111.  A.  604];  Chicago 
Exch.  Bldg.  Co.  v.  Nelson,  197  I1L 
334,  64  NET  369   [aff  98  111.  A.    189]. 

Iowa. — Wllsey  v.  Jewett  122  Iowa 
315.  98  NW  114. 

Ky.— H.  B.  Phillips  Co.  v.  Frultt. 
82  SW  628,  26  KyL  831  (falling  into 
an  elevator  shaft  through  the  open 
door). 

Mass. — Sullivan  v.  Marin,  175 
Mass.  422,  56  NB  600;  Stewart  v. 
Harvard  College,  12  Allen  68. 

Mich. — Burgess  v.  Stowe,  134  Mich. 
204,    96    NW   29. 

Mo. — Howard  v.  Scarritt  Est.  Co^ 
161  Mo.  A.  552.  144  SW  185  (contrib- 
utory negligence  of  the  parents  rela- 
tive to  a  child  falling  from  an  ele- 
vator). 

N.  Y. — Gray  v.  Siegel-Cooper  Co.. 
187  N.  Y.  376,  80  NE  201-  Meng  v. 
Emigrant  Industrial  Sav.  Bank,  16S 
App.  Dlv.  27.  154  NYS  509:  Wilcox  v. 
Rochester,  114  App.  Dlv.  734,  99  NYS 
1020  [rev  on  other  grounds  190  N.  Y. 
137.  82  NE  1119.  17  LRANS  741.  13 
AnnCas  7591;  Weiss  v.  Jenkins,  39 
App.  Div.  667.  57  NYS  708. 

R.  I. — Blackwell  v.  O'Gorman  Co.. 
22  R.  I.  628,  49  A  28. 

Tenn. — Southern  Bldg..  etc..  Assoc 
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under  some  circumstances  it  becomes  solely  a  ques- 
tion of  law,  as  where  there  is  no  dispute  as  to  the 
facts,  and  where  the  passenger  pursued  a  course  of 
conduct  contributing  to  his  injury  which,  under  the 
circumstances,  evinced  such  a  careless  disregard  for 
his  safety  as  to  constitute  contributory  negligence 
per  se.OT 

[i  1524]  b.  Instructions— (1)  In  General.68    In- 
structions on  the  question  of  a  passenger's  con- 


tributory negligence  are  controlled  by  the  general 
rules  applicable  to  instructions  in  civil  actions,** 
particularly  in  actions  for  negligence.1  Thus  the 
court  in  its  instructions  on  such  question  should 
expressly  and  explicitly  charge  the  law  of  contribu- 
tory negligence  and  point  out  its  application  to  the 
facts  of  the  particular  case;3  and,  although  instruc- 
tions which  cover  the  question  generally  are  ordi- 
narily   sufficient    unless    special    instructions 


v.  Lawson.  97  Tenn.  867,  27  SW  86, 
£6  AmSR  804. 

Wash. — Perrault  v.  Emporium 
Dept.  Store  Co.,  71  Wash.  523,  128  P 
1049. 

Wis. — Ferguson  v.  Truax,  136  Wis. 
637,   118  NW  261. 

[a]  Stepping-  into  shaft. — Whether 
a  customer  In  a  store,  who  was  di- 
rected by  the  proprietor  to  take  the 
elevator,  and  In  response  to  such  di- 
rection walked  rapidly  in  a  dim  light 
to  the  open  door  of  the  elevator 
shaft,  and  without  stopping  to  see 
that  the  elevator  was  not  in  place 
stepped  into  the  shaft  and  fell  was 
guilty  of  contributory  negligence 
is  a  question  for  the  Jury.  Morgan 
v.  Saks.  143  Ala.  139,  38  S  848. 

97.  Colo. — Mau  v.  Morse,  3  Colo. 
A.   359,  33  P  283. 

111. — Beidler  v.  Branshaw,  200  111. 
425,  65  NE  1086  [rev  102  111.  A.  187]; 
Green  v.  Toung  Men's  Christian  As- 
soc, 65  111.  A.  459. 

Mass. — Ramsdell  v.  Jordan,  168 
Mass.  605,  47  NE  244. 

Nebr. — Knapp  v.  Jones,  60  Nebr. 
490,   70  NW  19. 

N.  Y. — Quiehard  v.  New,  9  App. 
Div.  485,  41  NYS  456. 

Or. — Massey  v.  Seller,  46  Or.  267, 
H  P  397. 

Wis. — Bremer  v.  Plelss,  121  Wis. 
51.  98  A  945. 

98.  See    also    supra  SI    1474-1479. 

99.  See  generally  Trial  [38  Cyc 
1594]. 

1.  See  Negligence  [29  Cyc  644, 
346,  647,  652  et  seql. 

S.  Ala. — Tannehlll  v.  Birmingham 
Ft,  etc.,  Co.,  177  Ala.  297,  68  S  19t). 

D.  C. — Dixon  v.  Oreat  Falls,  etc. 
Ft.  Co.,  43  App.  206. 

Ind. — Abney  v.  Indiana  Union 
Tract.  Co.,  41  Ind.  A.  63,  83  NE  387! 

Ky. — Illinois  Cent.  R.  Co.  v.  Jolly, 
117  Ky.  632,  78  SW  476,  25  KyL  1735. 
1   AnnCas  748. 

Mo. — Willmott  v.  Corrigan  Cons. 
3t.  R.  Co.,  106  Mo.  636,  17  SW  490. 

Tex. — Houston,  etc.,  R.  Co.  v. 
Saston,  44  Tex.  Civ.  A.  96,  97  SW 
133;  Missouri,  etc..  R.  Co.  v.  Wolf, 
10  Tex.  Civ.  A.  381,  89  SW  778;  St 
Louis  Southwestern  R.  Co.  v.  Mas- 
say,  (Civ.  A.)  76  SW  586;  Interna- 
lonal,  etc.,  R.  Co.  v.  Williams,  20 
Tex.  Civ.  A.  587.  50  SW  732. 

Va. — Virginian  R.  Co.  v.  Bell,  116 
/a.  429.  79  SE  396,  AnnCasl915A  804. 

[a]  Instructions  held  not  errone- 
ros,  or  held  Improperly  refused:  (1) 
Winfrey  v.  Missouri,  etc.,  R.  Co.,  194 
Ted.  806,  114  CCA  218-  Lehigh  Valley 
Et  Co.  v.  Dupont.  128  Fed.  840.  64  CCA 
178;  St.  Louis,  etc.,  R.  Co.  v.  Cleere, 
T6  Ark.  877,  88  SW  995;  Seaboard 
Vir-Line  R.  Co.  v.  Andrews,  140  Ga. 
!54.  78  SE  926,  AnnCasl914D  165  (ln- 
itructlons  held  to  sufficiently  charge 
he  common-law  doctrine  [Incorpo- 
rated in  Civ.  Code  (1910)  i  4426] 
vhich  prevents  a  plaintiff  from  re- 
:overing  If  by  ordinary  care  he  could 
lave  avoided  the  consequences  of  de- 
endant's  negligence);  Terre  Haute, 
!tc„  Tract  Co.  v.  Hunter,  (Ind.  A.) 
.11  NE  844;  Terre  Haute,  etc.,  Tract. 
To.  v.  Frischman,  67  Ind.  A.  462,  107 
>JE  296:  Matthleson  v.  Burlington, 
itc.  R.  Co.,  125  Iowa  90,  100  NW  51; 
Javis  v.  Metropolitan  St.  R.  Co..  (Mo. 
I.)  177  SW  1097;  St.  Louis  South- 
western R.  Co-,  v.  Qresham,  (Tex.) 
67  SW  724  [aff  (Civ.  AJ  140  SW 
83];  El  Paso  Electric  R.  Co.  v.  Kltt, 
Tex.  Civ.  A.)  99  SW  587;  Williams 
'.  Galveston,  etc..  R.  Co.,  34  Tex.  Civ. 
V.  145,  78  SW  45.  (2)  As  to  board- 
ng  a  moving  train  or  car.  Magulre 
r.  St.  Louis  Transit  Co.,  103  Mo.  A. 
169,  78  SW  838.  (3)  As  to  alighting 
'rom  a  moving  train  or  ear.     Terre 


Haute  Tract.,  etc,  Co.  v.  Payne,  46 
Ind.  A.  132,  89  NE  413  (holding  that 
instructions  that  plaintiff  could  not 
recover  unless  her  attempt  to  alight 
was  in  a  careful  manner,  that  if  she 
was  guilty  of  the  slightest  negli- 
gence materially  contributing  to  her 
injury,  she  could  not  recover,  and 
that  if  she  was  in  a  safe  place  on 
the  car,  and  voluntarily  attempted  to 
leave  it  while  in  motion,  and  a  person 
of  ordinary  prudence  would  not  have 
attempted  to  leave  the  car  under  the 
circumstances,  then  she  could  not 
recover,  fairly  Informed  the  jury  as 
to  the  facts  necessary  to  constitute 
contributory  negligence);  Hutton  v. 
Metropolitan  St.  R.  Cc,  166  Mo.  A. 
645,  150  SW  722;  Ft  Worth,  etc.,  R. 
Co.  v.  Taylor,  (Tex.  Civ.  A.)  153  SW 
355;  Texas,  etc.,  R.  Co.  v.  Hall,  158 
Tex.  Civ.  A.  598.  125  SW  71.  (4)  As 
to  attempting  to  alight  at  an  im- 
proper place.  St  Louis,  etc.,  R.  Co. 
v.  Rush.  93  Ark.  631.  123  SW  804. 
(5)  As  to  riding  in  a  dangerous  posi- 
tion. Runnells  v.  Pecos,  etc..  R. 
Co.,  49  Tex.  Civ.  A.  150,  107  SW  647 
(holding  that  an  instruction  that  if 
plaintiff  voluntarily  and  unneces- 
sarily left  his  seat,  and  went  near 
or  on  the  platform  of  the  car  while 
the  train  was  in  motion,  and  assumed 
a  position,  more  hazardous  than  in- 
side the  car,  and  knew  or  could  have 
known  of  such  danger,  plaintiff  was 
guilty  of  contributory  negligence, 
was  not  subject  to  objections  that 
the  proper  standard  to  judge  the  act 
was  not  given  to  the  jury). 

[b]  Instructions  held  erroneous  or 
properly  refused:  (1)  Southern  R. 
Co.  v.  Morgan,  178  Ala.  590.  69  S  432; 
St.  Louis,  etc.,  R.  Co.  v.  Tomllnson, 
69  Ark.  489.  64  SW  347;  Newton  v. 
Seaboard  Air-Line  R.  Co.,  17  Ga.  A. 
624,  87  SE  908;  Indianapolis  St.  R. 
Co.  v.  Robinson,  167  Ind.  414,  61  NE 
986;  Matthleson  v.  Burlington,  etc., 
R.  Co..  126  Iowa  90,  100  NW  51  (as 
to  a  fall  on  a  station  platform); 
Hensler  v.  Stlx,  113  Mo.  A.  162,  88 
SW  108  (elevator  case);  Selman  v. 
Gulf,  etc..  R.  Co.,  (Tex.  Civ.  A.)  101 
SW  1030  (holding  that,  since  con- 
tributory negligence  consists  in*  the 
performance  of  some  negligent  act 
or  negligently  omitting  to  do  some 
act  which  cooperating  with  some  act 
or  omission  of  the  defendant,  con- 
tributes to  the  injury,  the  omission 
of  the  modifier  "negligently"  in  an 
instruction  on  that  subject,  in  a  per- 
sonal injury  action  by  a  passenger, 
is  error) ;  Hardin  v.  Ft.  Worth,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  100  SW  995; 
International,  etc.,  R.  Co.  v.  An- 
chonda.  33  Tex.  Civ.  A.  24,  75  SW 
557;  Missouri,  etc.,  R.  Co.  v.  Hay.  28 
Tex.  Civ.  A.  318,  67  SW  171;  Texas, 
etc.,  R.  Co.  v.  Atchison,  (Tex.  Civ. 
A.)  54  SW  1075.  (2)  As  to  boarding 
a  train  or  car.  Abney  v.  Indiana 
Union  Tract.  Co.,  41  Ind.  A.  63.  83 
NE  387  (holding  that,  in  an  action 
against  a  street  railroad  for  injuries 
to  plaintiff  through  the  negligent 
starting  of  a  car  which  plaintiff  was 
attempting  to  board,  an  instruction 
under  which  any  act  of  plaintiff, 
whether  negligent  or  not,  would  de- 
feat his  recovery  was  erroneous); 
Foley  v.  Detroit,  etc.,  R.  Co.,  179  Mich. 
586,  146  NW  186;  Joyce  v.  Metropoli- 
tan St.  R.  Co.,  219  Mo.  344,  118  SW 
21.  (3)  As  to  boarding  a  moving  train 
or  car.  Lobsenz  v.  Metropolitan  St. 
R.  Co.,  72  App.  Div.  181,  76  NYS  411 
(as  applying  to  street  railroads  the 
law  applicable  to  steam  railroads); 
Texas  Midland  R.  Co.  v.  Ellison.  39 
Tex.  Civ.  A.  172,  87  SW  213  (holding 
that  a  passenger  who  was  guilty  of 
contributory    negligence  in  attempt- 


are 

ing  to  board  a  moving  train  at  the 
time  and  place  that  he  made  the  at- 
tempt cannot  recover  for  Injuries 
sustained,  regardless  of  whether  or 
not  he  got  off  the  train  at  a  point 
which  was  not  Intended  as  a  place 
for  passengers  to  alight,  or  whether 
or  not  he  was  guilty  of  negligence 
in  so  alighting  from  the  train,  and  a 
charge  requiring  the  jury  to  And  all 
those  facts  conjunctively  in  order  to 
render  a  verdict  for  defendant  is 
erroneous).  (4)  As  to  alighting  from 
a  moving  train  or  car.  Gulf,  etc,  R. 
Co.  v.  Guess,  (Tex.  Civ.  A.)  154  SW 
1060  (holding  that  the  full  test  of 
contributory  negligence  of  one  who 
jumped  from  a  moving  train  after 
assisting  a  passenger  to  a  seat  is  not 
covered  by  an  instruction  as  to 
whether,  in  jumping,  he  failed  to  use 
ordinary  care  in  so  doing,  he  being 
negligent  in  jumping  at  all,  if  an 
ordinarily  prudent  man  would  not 
have  jumped  under  the  circum- 
stances); St.  Louis  Southwestern  R. 
Co.  v.  Cunningham,  48  Tex.  Civ.  A. 
h  106  SW  407;  Texas  Southern  R. 
Co.  v.  Long,  35  Tex.  Civ.  A.  839,  80 
SW  114  (holding  that  it  was  error 
for  the  court,  in  affirmatively  sub- 
mitting plaintiff's  view  of  the  case 
to  the  jury,  to  charge  them  to  find 
for  plaintiff  if  they  found  certain 
facts,  without  Including  in  the  charge 
the   question   of  contributory   negli- 

?ence).  (6)  As  to  riding  on  the  plat- 
orm.  Chicago  Union  Tract.  Co.  v. 
Hanthorn,  211  111.  367,  71  NE  1022 
(holding  that,  as  it  is  not  as  a  mat- 
ter of  law  contributory  negligence 
for  a  street  car  passenger  to  fall  to 
take  hold  of  the  rail  or  bar  of  the 
car  while  riding  on  the  platform 
preparatory  to  alighting.  It  was 
proper  to  refuse  an  instruction,  in 
an  action  for  injury  in  being  thrown 
off  by  the  sudden  starting  of  the  car, 
that  such  failure  of  a  passenger 
would  be  contributory  negligence) ; 
Kemp  v.  Portland  R.,  etc.,  Co.,  74 
Or.  258,  146  P  274.  (6)  As  to  riding 
on  the  footboard.  Slmonton  v.  St 
Louis  Transit  Co.,  207  Mo.  718,  106 
SW  46;  Sweeney  v.  Kansas  City 
Cable  R.  Co.,  150  Mo.  386,  51  SW  682. 
(7)  A  request  to  charge,  which  would 
make  the  ordinary  care  on  the  part 
of  a  passenger  dependent  entirely  on 
what  was  usual  with  the  carrier, 
without  reference  xto  his  knowledge 
of  It,  or  the  circumstances  of  the 
particular  case,  is  properly  refused. 
Southern  R.  Co.  v.  Cunningham,  123 
Ga.  90,  50  SE  979. 

[c]  As  to  acts  In  emergencies^— 
(1)  In  an  action  for  injuries  to  a 
street  car  passenger  who  leaped  from 
the  car  after  derailment,  an  instruc- 
tion that  if  plaintiff  at  the  time  he 
Jumped  was  acting  under  a  reason- 
able apprehension,  that  Is  to  say,  the 
apprehension  of  a  prudent  man,  that 
under  the  circumstances  he  might  re- 
ceive an  injury,  he  would  not  be 
f:ullty  of  contributory  negligence  in 
umplng  from  the  car,  was  Inac- 
curate. Georgia  R.,  etc.,  Co.  v.  Gille- 
land.  133  Ga.  621.  66  SB  944.  (2)  An 
instruction  that  if,  while  the  train  on 
which  plaintiff  was  a  jmssenger  was 
stopped,  another  train  approached  it 
from  the  rear  so  as  to  make  it  rea- 
sonably appear  to  plaintiff  that  there 
was  imminent  danger  of  a  collision, 
and  that  from  all  the  circumstances 
plaintiff  had  reasonable  grounds  for 
believing,  and  did  actually  believe, 
that  there  was  danger  of  a  collision, 
and  that,  if  he  remained  in  the  pas- 
senger train,  he  was  in  imminent  dan- 
ger of  losing  his  life  or  receiving 
great  bodily  Injury,  and.  so  believing, 
left  his  seat  attempted  to  alight,  and 
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requested,"  they  must  not  be  indefinite  or  too  general.4 
The  instruction  should  include  a  proper  charge  as  to 
the  degree  of  care  required  of  the  passenger  under 
the  circumstances,5  his  right  to  rely  on  the  exer- 


cise of  due  care  on  the  part  of  the  earner,*  as  to 
his  negligence  being  the  proximate  cause  of  his  in- 
juries,   and   as  to  comparative  negligence,   where 


was  injured,  etc.,  he  was  entitled  to 
recover,  was  not  open  to  the  objec- 
tion that,  to  justify  plaintiff  in  at- 
tempting; to  escape  from  apparent 
danger,  he  should  actually  be  In  Im- 
minent danger  of  losing;  his  life  or 
receiving  great  bodily  injury.  Wil- 
liams v.  Galveston,  etc.,  R.  Co.,  34 
Tex.  Civ.  A.  145,  78  SW  45. 

[d]  As  to  discovered  perils— In  an 
action  for  injuries  to  plaintiff  by  be- 
ing struck  by  the  overhang  of  the 
fender  of  a  street  car  as  it  rounded 
a  curve,  an  Instruction  that  plaintiff 
could  not  recover  on  the  Issue  of 
discovered  peril  If  he  was  guilty  of 
negligence  which  contributed  to  the 
accident  was  error.  Townsend  v. 
Houston  Electric  Co.,  (Tex.  Civ.  A.) 
164  SW  629. 

fe]  As  to  notice  of  desire  to 
•Utrht*— In  an  action  by  a  passenger 
on  a  street  car  for  injuries  received, 
where  the  instructions  required  the 
jury  to  find  that  plaintiff  could  not 
recover  unless  she  was  In  the  exer- 
cise of  due  care  for  her  own  safety, 
and  that  the  giving  of  notice  in  some 
way  to  the  conductor  that  she  de- 
sired to  alight  was  involved  In  her 
exercise  of  due  care,  it  sufficiently 
presented  to  the  mind  of  the  Jury  the 
question  of  notice  to  the  conductor. 
Chicago  Union  Tract.  Co.  v.  Han- 
thorn,  211  IU-  367,  71  NE  1022. 

3.  Conner  v.  Citizens'  St.  R.  Co., 
146  Ind.  430,  45  NE  662;  Dallas  Cons. 
Electric  St.'  R.  Co.  v.  Lasch.  (Tex. 
Civ.  A.)  99  SW  729;  Missouri,  etc.,  R. 
Co.  v.  Criswell,  (Tex.  Civ.  A.)  88  SW 
378  (refusal  of  special  charge  held 
error). 

4.  Ind. — Indianapolis  Southern  R. 
Co.  .v.  Tucker,  51  Ind.  A.  480,  98  NE 
481. 

Minn.— Cody  v.  Duluth  St.  R.  Co.. 
94  Minn.  74,  102  NW  201,  397. 

N.  Y. — Kleffmann  v.  Dry  Dock,  etc., 
R.  Co.,  104  App,  Dlv.  416,  93  NYS 
741.  16  NYAnnCas  334. 

Pa. — New  York,  etc  R.  Co.  v. 
Bnches,  127  Pa.  St.  316,  17  A  991,  14 
AmSR  848,  4  LRA  432. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Christian,  (Civ.  A)  169  SW 
1102;  Gulf,  etc.,  R.  Co.  v.  Flatt,  (Civ. 
A.)  38  SW  1029. 

[a]  Thus,  (1)  a  request  to  charge 
that,  if,  plaintiff  jumped  or  stepped 
off  the  car  while  in  motion,  she  could 
not  recover,  was  properly  refused, 
because  it  was  Indefinite  as  to  the 
speed  of  the  car  on  which  the  ques- 
tion of  negligence  In  stepping  there- 
from would  depend.  Cody  v.  Duluth 
St.  R.  Co..  94  Minn.  74,  102  NW  201, 
397.  (2)  In  an  action  for  Injuries  to 
a  passenger  while  riding  in  a  freight 
car,  an  instruction  that  he  could  not 
recover  if  he  received  his  injury 
while  remaining  by  the  door  is  too 
narrow.  Indianapolis  Southern  R. 
Co.  v.  Tucker,  (1  Ind.  A.  480,  98 
NE  431. 

[bi  The  court  should  explain  what 
eoaatitnfcM  contributory  negligence, 
but  it  is  not  enough  to  say  generally 
that  plaintiff  cannot  recover  If  he  is 
guilty  of  contributory  negligence. 
New  York,  etc.,  R.  Co.  v.  Enches, 
127  Pa.  316.  17  A  991.  14  AmSR  848, 
4  LRA  432.  _ 

6.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Evans.  99  Ark.  89,  137  SW  568:  Little 
Rock  Tract.,  etc,  Co.  v.  Kimbro,  76 
Ark.  211,  87  SW  121,  644. 

Ga. — Atlanta  Cons.  St.  R.  Co.  v. 
Bates,   103   Ga.   333,   30   SE   41. 

111. — Peterson  v.  Chicago  Cons. 
Tract.  Co.,  231  111.  324,  83  NE  159; 
Ferrler  v.  Chicago  R.  Co..  185  111. 
A.  326;  Wllcke  v.  Henrotin,  146  111. 
A  481  [aff  241  111.  169,  89  NE  329J: 
Chicago,  etc.,  R.  Co.  v.  Fisher.  38 
111.  A  S3  [aff  141  111.  614,  31  NE 
406). 

Iowa. — Jerolman  v.  Chicago  Great 
Western  R.  Co.,  108  Iowa  177,  78  NW 
856. 


Ky. — Davis  v.  Paducah  R.,  etc., 
Co..  113  Ky.  267,  68  SW  140,  24 
KyL  135. 

Md. — Baltimore,  etc..  R.  Co.  v.  Tra- 
der.  106  Md.   635.   68  A  12. 

Mo. — Mitchell  v.  Chicago,  etc.,  R.' 
Co.,  132  Mo.  A.  143,  112  SW  291: 
Bond  v.  Chicago,  etc.,  R.  Co.,  122 
Mo.  A.  207.  99  SW  30. 

5.  C. — Wise  v.  Columbia  R.,  etc., 
Co.,  94  S.  C.  254,  77  SE  924. 

Tex. — Malone  v.  Texas,  etc.,  R.  Co., 
49  Tex.  Civ.  A.  898.  109  SW  480; 
St.  Louis  Southwestern  R.  Co.  v. 
Parks.  40  Tex.  Civ.  A.  480,  90  SW 
343;  St.  Louis  Southwestern  R.  Co. 
v.  Ferguson,  26  Tex.  Civ.  A.  460,  64 
SW    797. 

Wash. — McCormlck  v.  Seattle  Elec- 
tric Co..  49  Wash.  652.  96  P  220: 
Lawson  v.  Seattle,  etc.,  R,  Co.,  34 
Wash.    500,   76   P  71. 

[a]  Xnstanoes  of  erroneous  In- 
structional—(1)  An  instruction  that, 
In  order  to  recover  for  injuries,  a 
passenger  must  have  been  free  from 
all  fault  or  negligence  contributing 
to  produce  the  injury  is  erroneous, 
as  holding  him  to  the  exercise  of 
extraordinary  care,  and  preventing 
a  recovery,  although  the  negligence 
was  slight  and  did  not  amount  to  a 
want  or  ordinary  care.  Jerolman  v. 
Chicago  Great  Western  R.  Co.,  108 
Iowa  177,  78  NW  865.  (2)  It  was 
error  to  instruct  the  Jury  that  it 
was  the  duty  of  plaintiff  when  going 
on  defendant's  cars,  "to  exercise  due 
care  and  caution,  use  her  eyes,  and 
act  with  reasonable  care  and  judg- 
ment for  her  own  safety,-  more  es- 
pecially if  she  found  the  .car  un- 
usually overcrowded  with  passen- 
gers," but  the  court  should  Instead 
nave  instructed  the  jury  that  it  was 
Incumbent  on  plaintiff  while  on  the 
car  "to  exercise  such  care  and  cau- 
tion as  might  be  reasonably  ex- 
pected of  a  person  of  ordinary  pru- 
dence situated  as  she  was."  Davis 
v.  Paducah  R.,  etc..  Co.,  113  Ky. 
267,  270,  68  SW  140,  24  KyL  135. 
(3)  In  an  instruction  making  the 
negligence  of  plaintiff  depend  on 
whether  the  care  exercised  was  of 
that  degree  "which  very  prudent 
persons  are  accustomed  to  use  under 
like  circumstances."  the  use  of  the 
word  "accustomed"  is  questionable 
and  should  be  omitted.  Malone  v. 
Texas,  etc.,  R.  Co.,  49  Tex.  Civ.  A 
398,   109  SW  430. 

6.  Bird  Transfer  Co.  v.  Krug,  30 
Ind.  A.  802,  65  NE  309. 

7.  U.  S. — Winfrey  v.  Missouri, 
etc.,  R.  Co..  194  Fed.  808.  114  CCA 
218. 

Ala. — Southern  R.  Co.  v.  Morgan, 
178  Ala.  590,  59  S  432. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Davis.  83  Ark.  217,  103  SW  603. 

Colo. — Colorado  Springs,  etc.,  R. 
Co.  v.  Allen.  65  Colo.  891.  136  P  790. 

111. — Dowd  v.  Chicago  City  Ry.  Co., 
1E3  111.  A.  85. 

Iowa. — Root  v.  Des  Moines  R.  Co., 
122  Iowa  469,  98  NW  291. 

Ky. — Louisville  R.  Co.  v.  Meglem- 
ery,  78  SW  217,  25  KyL  1587  Ireh 
den  79  SW  287,  25  KyL  2062], 

Miss. — Reed  v.  Yazoo,  etc.,  R.  Co., 
94    Miss.    639.   47    S    670. 

Mo. — Dowd  v.  Metropolitan  St.  R. 
Co.,  222  Mo.  58,  120  SW  772  (instruc- 
tion held  erroneous  in  not  requiring 
that  plaintiff's  act  or  conduct  which 
contributed  to  the  injury  be  negli- 
gent); Ghio  v.  Metropolitan  St.  R. 
Co.,  125  Mo.  A.  710,  103  SW  142. 

Oh. — Behm  v.  Cincinnati,  etc.. 
Tract  Co..  86  Oh.  St.  209,  99  NE 
383. 

S.  C. — Shealey  v.  South  Carolina, 
etc..  R.  Co.,  67  S.  C.   61,   46  SE  119. 

Tex. — Chicago,  etc.,  R.  Co.  v.  Bule, 
31  Tex.  Civ.  A.  664.  73  SW  853. 

[a]    Tailor*  to  oharge  proximate 
(1)    An    instruction    author- 


izing the  jury  to  And  for  defendant  if 
the  passenger  was  negligent,  without 
requiring  a  finding  that  his  negli- 
gence was  a  proximate  cause  of  his 
injury.  Is  erroneous.  Southern  R. 
Co.  v.  Morgan,  178  Ala.  590.  69  S 
432;  Atlanta,  etc..  Air  Line  R.  Co. 
v.  Wheeler.  154  Ala.  530,  46  S  262 
(holding  that  an  instruction  to  find 
for  defendant  if  plaintiff  was  negli- 
gent in  the  slightest  degree  in  any 
way  set  up  In  any  of  the  defend- 
ant s  pleas,  which  contributed  to  any 
of  her  alleged  injuries,  was  prop- 
erly refused  for  failure  to  postulate 
that  plaintiff's  negligence  proxi- 
mately contributed  to  her  injury); 
Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala.  298,  89  S  207;  Birmingham 
R.,  etc.,  Co.  v.  James.  121  Ala.  120, 
25  S  847:  Malone  v.  Texas,  etc.  R. 
Co.,  49  Tex.  Civ.  A_r398.  109  SW 
430;  Hardin  v.  Ft.  Worth,  etc.,  R. 
Co.,  (Tex.  Civ.  A.)  100  SW  995;  St. 
Louis  Southwestern  R.  Co.  v.  Can- 
non, (Tex.  Civ.  A.)  81  SW  778; 
Gulf,  etc,  R.  Co.  v.  Carter,  <Tex.  Civ. 
A.)  71  SW  73.  (2)  But  in  several 
Texas  cases  It  has  been  held  that, 
where  plaintiff's  acts  or  conduct,  if 
amounting  to  contributory  negli- 
gence, must  have  directly  con- 
tributed to  the  injury,  the  failure  to 
charge  that  plaintiff's  negligence 
must  have  contributed  to  the  acci- 
dent as  a  proximate  cause  is  not 
error.  Texas,  etc.,  R.  Co.  v.  Born.  20 
Tex.  Civ.  A  351.  50  SW  613:  Ebert 
v.  Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
49  SW  1105.  (3)  And  It  has  even 
been  held  that  under  such  circum- 
stances it  is  error  to  charge  the 
Jury  that  to  defeat  a  recovery  plain- 
tiffs negligence  must  have  been  the 
proximate  cause  of  the  injury.  Gulf, 
etc.,  R.  Co.  v.  Rowland.  90  Tex.  365, 
38  SW  766;  Galveston;  etc.,  R.  Co.  v. 
Hubbard,  (Tex.  Civ.  A.)  70  SW  112; 
Central  Texas,  etc.,  R.  Co.  v.  Hoard. 
(Tex.  Civ.  A.)  49  SW  142. 

[b]  Instructions  held  not  erro- 
neous.— (1)  Colorado  Springs,  etc,  R. 
Co.  v.  Allen.  55  Colo.  391.  135  P  790 
(Instruction  held  not  erroneous  as 
requiring  that  plaintiff's  contribu- 
tory negligence  must  be  the  sole 
cause  to  prevent  a  recovery) ;  Louis- 
ville R.  Co.  v.  Meglemery,  78  SW 
217.  25  KyL  1587  freh  den  79  SW 
287,  25  KyL  2062]  (holding  that  an 
Instruction  that  a  passenger  injured 
in  alighting  from  a  street  car  could 
not  recover  from  the  company  if  he 
would  not  have  been  Injured  but  for 
his  failure  to  use  ordinary  care  is 
not  objectionable  as  requiring  a  ver- 
dict against  the  company  unless  bis 
negligence  was  the  sole  cause  of  the 
Injury);  Behm  v.  Cincinnati,  etc. 
Tract.  Co.,  86  Oh.  St.  209.  99  NE 
383  (holding  that  it  was  not  e.rror  to 
charge  that,  although  defendant's 
negligence  was  the  proximate  cause 
of  the  accident,  yet.  If  plaintiff's 
negligence  contributed  to  the  Injury, 
he  could  not  recover);  Shealey  v. 
South  Carolina,  etc..  R.  Co.,  67  S.  C. 
61,  46  SE  119  (holding  that  an  In- 
struction that,  if  defendant  was 
negligent  and  plaintiff  was  also  negli- 
gent, and  these  two  acts  of  negli- 
gence, moving  together,  brought 
about  the  disaster,  plaintiff  could 
not  recover,  was  not  an  erroneous 
charge  on  contributory  negligence). 
Easier  v.  Southern  R.  Co..  59  S.  C. 
311,  37  SE  938.  (2)  An  instruction 
which,  after  explaining  what  is 
meant  by  contributory  negligence, 
charges  not  only  that,  if  the  injury 
resulted  in  any  degree  from  any 
such  contributory  negligence,  there 
could  be  no  recovery,  but  that  such 
negligence  must  have  contributed  ap- 
proximately to  the  injury,  correctly 
charges  on  contributory  negligence. 
Winfrey  v.  Missouri,  etc.  R.  Co.,  194 
Fed.  808,  114  CCA  218. 


For  later  oases,  envelopments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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such  doctrine  prevails.'  The  instructions  should 
not  be  argumentative,"  abstract,10  confusing  or  mis- 
leading," or  conflicting,  inconsistent,  or  contradic- 

[c]    Instruction*    held    erroneous. 

— (1)  Root  v.  Des  Moines  R.Co.,  122 


tory."    Mere  errors  of  form  or  phraseology  in  the 
instructions,  which  are  pot  calculated  to  mislead  the 


low*  469,  98  NW  291  (holding  that 
an  Instruction  that  a  passenger  on  a 
street  car  could  not  recover  If  she 
contributed  to  her  injury  in  a  "man 
terial"  degree  Is  erroneous,  and 
could  not  be  interpreted  as  merely 
intending  that  her  negligence  must 
have  directly  or  approximately  con- 
tributed to  It):  Reed  v.  Yasoo.  etc., 
R.  Co..  94  Miss.  889.  47  S  670  (hold- 
ing that,  a  charge  that,  although 
defendant  was  guilty  of  gross  negii- 

frence  contributing  in  part  to  the  ln- 
ury,  yet.  If  plaintiff  was  guilty  of 
any  want  of  ordinary  care  contribu- 
tory to  the  injury,  he  could  not  re- 
cover, is  erroneous  as  precluding 
plaintiff's  recovery,  although  his 
negligence  did  not  contribute  proxi- 
mately to  the  Injury);  San  Antonio 
Tract.    Co.    v.    Parks,    (Tex.    Civ.   A.) 

93  SW  130  [remanded  for  conclusions 

94  SW  331,  conclusions  transmitted 
(Civ.  A.)  97  SW  BIO,  and  rev  on  the 
facts  98  SW  1100]  (holding  that, 
where  defendant's  evidence  was  suffi- 
cient to  warrant  a  finding  that 
plaintiff  jumped  from  defendant's 
street  car  while  it  was  In  motion,  it 
was  error  to  Instruct  that,  if  plain- 
tiff was  guilty  of  contributory  negli- 
gence in  alighting  from  the  car,  and 
such  negligence  proximately  caused 
the  injury,  plaintiff  was  not  entitled 
to  recover,  since,  if  he  was  guilty  or 
negligence  in  alighting  under  the  cir- 
cumstances, the  negligence  was  the 
proximate  cause  of  his  injuries);  In- 
ternational, etc.,  R.  Co.  v.  Anchonda, 
(Tex.  .Civ.  A.)  68  SW  743.  (2)  An 
instruction  which  tells  the  jury  that 
a  mere  failure  on  the  part  of  plain- 
tiff to  exercise  ordinary  care  to  avoid 
being  Injured  will  bar  a  recovery  Is 
erroneous,  since  such  a  failure  must 
have  been  at  or  about  the  time  of  the 
accident,  at  the  place  of  the  acci- 
dent, and  of  such  a  character  as. to 
have  contributed  to  the  Injury. 
Dowd  v.  Chicago  City  R.  Co.,  163  111. 
A.  86.. 

8.  Southern  R.  Co.  v.  Gore,  128 
Ga.  627.  58  SE  180;  Missouri,  etc,  R. 
Co.  v.  Cannady,  36  Tex.  Civ.  A  646, 
82  SW  1069. 

[a]  m  Georgia,  (1)  where,  in  an 
action  by  a  passenger  for  personal 
Injuries,  the  court  charged  that,  if 
plaintiffs  and  the  agents  of  the  com- 
pany were  both  in  fault,  plaintiff 
could  recover,  but  the  damages 
should  be  diminished  in  proportion 
to  the  amount  of  default  attributable 
to  him,  failure  to  Include  the  qualifi- 
cation of  CIV.  Code  (1896)  i  3830, 
that,  if  plaintiff  by  ordinary  care 
could  have' avoided  the  consequences 
of  defendant's  negligence,  he  could 
not  recover,  was  error.  Southern  R. 
Co.  v.  Gore,  128  Ga.  627.  68  SB  180. 
See  also  Macon,  etc.,  R.  Co.  v.  Moore, 
99  Ga  229,  26  SB  460.  (2)  But  the 
fact  that  the  court  read  to  the  jury 
as  a  whole  Civ.  Code  (1896)  5  2322. 
providing  that  no  person  shall  re- 
cover damages  where  the  injury  to 
himself  or  property  Is  done  by  his 
consent  or  is  caused  by  his  own  neg- 
ligence, and  that,  if  both  parties  are 
to  blame,  plaintiff  may  recover  the 
amount  of  the  damages  less  the 
amount  attributable  to  him,  thus  giv- 
ing each  principle  contained  therein, 
is  not  groupd  for  new  trial.  Macon, 
etc.,  R.  Co.  v.  Anderson,  121  Ga  666, 
49  SB  791. 

Comparative  neffligranos  see  supra 
I  1489.  See  also  Negligence  [29  Cyc 
659). 

B.  San  Pedro,  etc.,  R.  Co.  v. 
Thomas,  187  Fed.  790.  109  CCA  638; 
Kansas  City,  etc.,  R.  Co.  v.  Matthews, 
142  Ala   298,  39   S   207. 

10.  Kansas  City,  etc.,  R.  Co.  v. 
Matthews,  142  Ala  298,  39  S  207; 
Holmes  v.  Ashtabula  Rapid  Transit 
Co..  10  Oh.  Cir.  Dec.  688. 

[a]  Tor  example,  (1)  a  charge,  in 
an  action  for  injuries  resulting  from 
being    thrown    from    the    step    of   a 


street  car  while  attempting  to  alight, 
that  a  passenger  on  a  street  car  has 
a  right  to  alight  therefrom  at  any 
time  he  or  she  may  desire,  if  the  car 
has  stopped  for  any  purpose  what- 
ever, without  giving  any  signal,  was 
Improper,  In  that  it  was  abstract  and 
lacking  in  applicability  to  the  facts. 
Holmes  v.  Ashtabula  Rapid  Transit 
Co..  10  Oh.  Cir.  Dec.  638.  (2)  An 
instruction,  in  an  action  against  a 
railroad  company  for  the  death  of  a 
passenger  who  was  attempting  to 
alight  in  the  nighttime  from  a  slowly 
moving  train  Just  starting  after 
stopping  at  a  station,  that  no  one 
has  a  right  to  leap  from  a  moving 
train  In  the  nighttime  because  he  is 
carried  beyond  his  destination,  is 
properly  refused,  as  abstract  and  ar- 
gumentative. Kansas  City,  etc..  R 
Co.  v.  Matthews.  142  Ala,  298,  89  S 
207, 

11.  St.  Louis,  etc.,  R.  Co.  v.  Tom- 
linson,  69  Ark.  489,  64  SW  847.  And 
see  cases  Infra  this  note. 

[a]  Instructions  held  misleading. 
— (1)  Southern  R.  Co.  v.  Hayes, 
(Ala)  69  S  641;  Miles  v.  St.  Louis, 
etc.,  R.  Co.,  90  Ark.  485,  119  SW  837; 
Turner  v.  City  Electric  R.  Co.,  134 
Ga  8&»,  68  SE  735  (as  to  looking  out 
for  danger) ;  McMahon  v.  Chicago 
City  R.  Co.,  143  111.  A.  608  [aff  239 
111.  834,  88  NE  223];  Hope  v.  West 
Chicago  St.  R.  Co.,  82  fit  A.  811; 
Hughes  v.  Chicago,  etc.,  R  Co.,  160 
Iowa  282,  129  NW  956:  Holmes  v. 
Ashtabula  Rapid  Transit  Co.,  10  Oh. 
Cir.  Dec.  638;  Wise  v.  Columbia  R., 
etc.,  Co.,  94  S.  C.  254,  77  SE  924  (as 
requiring  too  high  a  degree  of  care 
of  plaintiff);  Freeman  v.  Johnson, 
(Tex.  Civ.  A.)  136  SW  275;  El  Paso 
Electric  R.  Co.  v.  Ruckman,  49  Tex. 
Civ.  A  25,  107  SW  1158;  Selman  v. 
Gulf,  etc.,  R.  Co.,  (Tex.  Civ.  A.)  101 
SW  1030;  Texas,  etc.,  R.  Co.  v.  Har- 
rington, 44  Tex.  Civ.  A.  886,  98  SW 
653  (holding  that  an  instruction,  in 
an  action  by  a  husband  for  Injuries 
to  his  wife  while  a  passenger,  that 
the  carrier  was  responsible  to  plain- 
tiff if  its  failure  to  use  the  proper 
degree  of  care  was  the  proximate 
cause  of  the  Injury,  although  the 
wife  might  have  been  guilty  of  neg- 
ligence, unless  it  appeared  that  she 
could,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences 
of  the  negligence  of  the  carrier,  was 
misleading,  because  susceptible  of 
the  construction  that  plaintiff  might 
recover  notwithstanding  the  negli- 
gence of  the  wife);  Texas,  etc.,  R, 
Co.  v.  Taylor,  (Tex.  Civ.  A.)  58  SW 
166,  844.  (2)  As  to  alighting  from 
moving  car  or  train.  Little  Rock 
Tract.,  etc.,  Co.  v.  Klmbro,  75  Ark. 
211.  87  SW  121,  644;  Von  Stein  ▼. 
Chicago  City  R.  Co..  166  111.  A.  477 
(holding  that  an  Instruction  as  to 
contributory  negligence  is  properly 
refused  if  ft  is  likely  to  mislead  the 
Jury  Into  the  belief  that  it  was  an 
act  of  negligence  per  se  for  a  person 
to  attempt  to  alight  from  a  moving 
street  car);  Chicago  City  R.  Co.  v. 
Meehan,  77  111.  A.  215  (as  to  stepping 
off  a  moving  car  at  a  place  other 
than  a  regular  stopping  place); 
Louisville,  etc.,  R.  Co.  v.  Coons,  76 
SW  46,  25  KyL  509;  Western  Mary- 
land R.  Co.  v.  State.  95  Md.  637.  53 
A  969  (drover  jumping  from  moving 
freight  train);  Gulf,  etc.,  R.  Co.  v. 
Booth,  (Tex.  Civ.  A.)  97  SW  128 
(holding  that  in  an  action  for  in- 
juries to  a  passenger,  caused  by  the 
premature  starting  of  a  train,  an  in- 
struction that  alighting  from  a  mov- 
ing train  was  not  an  act  of  negli- 
gence, unless  the  then  conditions  and 
circumstances  made  it  so,  of  which 
the  jury  was  the  judge,  was  objec- 
tionable as  misleading).  (3)  As  to 
riding  on  platform.  Alabama  City, 
etc.,  R.  Co.  v.  Ventress,  171  Ala  285. 
64  S  662;  Engelhardt  v.  New  York 
City  R.  Co..  62  Misc.  474.  102  NTS 
516;  St.  Louis  Southwestern  R.  Co. 
v.   Ball,   28  Tex.  Civ.  A.   287,  66  SW 


879.  (4)  An  Instruction  that  plain- 
tiff could  not  recover  for  an  injury 
received  in  attempting  to  alight  from 
a  train  in  the  night,  acting  on  a 
statement  of  the  conductor  that  the 
train  was  at  a  station,  which  was  in- 
correct, If  the  danger  of  getting  off 
th»  train  was  as  open  to  hte  observa- 
tion as  to  that  of  the  conductor.  Is 
misleading,  since  their  situation  and 
Information  in  respect  to  the  danger 
were  unequal.  International,  etc.,  R. 
Co.  v.  Downing,  16  Tex.  CiT.  A  643, 
41  SW  190.  (6)  In  an  action  for  in- 
juries to  an  elevator  passenger, 
an  instruction  declaring  that  negli- 
gence on  plaintiff's  part  directly  con- 
tributing to  ■  the  injury  would  not 
bar  her  right  to  recover.  If  defend- 
ant's agent  or  servant,  after  discover- 
ing plaintiff's  danger,  might,  by  the 
exercise  of  ordinary  care,  'have  pre- 
vented the  injury  to  her,  was  erro- 
neous, as  misleading,  and  as  requir- 
ing of  the  operator  no  more  than 
ordinary  care  to  save  plaintiff  after 
he  discovered  her  peril.  Hensler  v. 
Stlx,   118  Mo.  A.   162,  88  SW  108. 

[b]  Xastruotions  held  not  mis- 
leading'.— (l)  Atlantic,  etc.,  R.  Co.  v. 
Johnson,  126  Ga  483,  64  SB  91;  Har- 
vey v.  Chicago,  etc.,  R.  Co.,  221  ■  111. 
242,  77  NE  569  [aff  116  111.  A.  507, 
and  128  111.  A.  442]  (as  to  degree  of 
care  required  of  plaintiff);  Kllnck  v. 
Chicago  City  R.  Co.,  177  111.  A.  166 
[aff  262  111.  280,  104  NE  669,  52  LRA 
NS  70,  AnnCasl916B  177];  Indian- 
apolis, Tract,  etc.,  Co.  v.  Miller,  48 
Ind.  A.  717,  88  NB  626;  Burger  v. 
Omaha,  etc.,  R.  Co.,  139  Iowa  645,  117 
NW  86,  ISO  AmSR  843 }  Cody  v. 
nuluth  St  R.  Co..  94  Minn.  74,  102 
NW  201,  897:  Behm  v.  Cincinnati, 
etc..  Tract  Co.,  86  Oh.  St.  209,  99  NB 
883  (holding  that  an  Instruction  that, 
although  defendant's  negligence  was 
the    proximate    cause   of   the   injury, 

Flalntiff  could  not  recover.  If  his  neg- 
Igence  contributed  to  the  Injuries 
which  he  received,  was  not  calcu- 
lated to  mislead  or  prejudice  defend- 
ant); Small  v.  San  Antonio  Tract. 
Co.,  (Tex.  Civ.  A.)  148  SW  833;  St 
Louis  Southwestern  R.  Co.  v.  Cun- 
ningham, 48  Tex.  Civ.  A  1,  106  SW 
407;  Missouri,  etc.,  R.  Co.  v.  Avis,  41 
Tex.  Civ.  A.  72,  91  SW  877,  [aff  100 
Tex.  88,  93  SW  424];  Harris  v.  Gulf, 
etc.,  R.  Co.,  86  Tex.  Civ.  A.  94,  80 
SW  1023  (holding  that,  tn  art  action 
for  Injuries  sustained  in  alighting 
from  a  train,  an  instruction  that,  if 
the  jury  believed  that  the  employees 
announced  the  station  prior  to  the 
train's  reaching  it.  and  that  after  the 
train  had  stopped  a  sufficient  time 
plaintiff,  without  the  conductor's 
Knowledge,  attempted  to  get  off  after 
It  bad  started  and  was  thereby  in- 
jured, she  could  not  recover,  is  not 
misleading  in  assuming  that  the  ques- 
tion whether  the  operatives  announced) 
the  station  was  a  material  issue,  when 
It  was  admitted).  (2)  Where,  in  an 
action  for  the  death  of  Intestate 
who  was  struck  by  a  train  while 
awaiting  another,  ft  appeared  that 
the  train  striking  him  was  a  new  one, 
and  nothing  showed  that  Intestate 
knew  of  any  habitual  violation  of  the 
speed  ordinance  by  those  In  charge, 
an  Instruction  that  the  Jury  might 
consider,  in  determining  the  question 
of  care  by  Intestate,  that  he  had  the 
right  to  presume  that  the  train  would 
probably  not  exceed  the  speed  al- 
lowed by  the  ordinance,  was  not  mis- 
leading, although,  in  case  of  a  regu- 
lar train,  habitually  running  at  a 
high  speed,  one  who  knows  the  fact 
cannot  presume  the  contrary.  ..Col- 
lision v.  Illinois  Cent  R.  Co.,  289  111. 
532.  88  NB  261. 

13.  Hutchels  v.  Cedar  Rapids,  etc., 
R.  Co..  128  Iowa  279,  108  NW  779: 
Baltimore,  etc.,  R.  Co.  v.  Trader,  106 
Md.  636.  68  A  12:  El  Pnso  Electric 
R.  Co.  v.  Ruckman,  49  Tex.  Civ.  A. 
26,  107  SW  1168:  St.  Louis  South- 
western R.  Co.  v.  Morgan,  44  Tex. 
Civ.    A.    166,    98    SW    408;    Missouri, 
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jury  or  prejudice  the  rights  of  the  other  party  are 
immaterial." 

Construed  as  a  whole;  requests.  The  instructions 
are  to  be  construed  as  a  whole,  and  although  one 
portion  considered  separately  might  be  open  to  ob- 
jection, it  does  not  constitute  error  if  the  charge  is 
correct  in  its  entirety;14  and  it  is  not  error  to  omit 
in  one  part  of  the  instructions  a  charge  on  a  matter 
which  is  fully  covered  in  another  part.15  It  is  error 
to  refuse  a  properly  requested  charge  on  a  material 


etc.,  K.  Co.  t.  Avis,  41  Tex.  Olv.  A. 
72.  91  SW  877  [aff  100  Tex.  33.  93 
SW  424];  International,  etc.,  R.  Co. 
v.  Williams,  20  Tex.  Civ.  A.  587,  60 
SW  732. 

[a]  Illustrations  of  consistent  in- 
struction.— (1)  An  instruction  that,  If 
a  railroad  company  was  negligent  m 
falling  to  furnish  seats,  so  that  a 
passenger  rode  on  the  platform,  from 
which  ne  was  pushed  by  other  pas- 
sengers, and  such  negligence  alone, 
or  concurring  with  that  of  the  other 
passengers,  proximately  caused  the 
injury,  the  company  would  be  liable 
does  not  conflict  with  another  in- 
struction that,  if  the  company  fur- 
nished standing  room  in  the  car,  and 
the  passenger  knew,  or  by  exercising 
reasonable  care  could  have  known, 
such  fact,  and  that  the  platform  was 
more  dangerous,  the  company  would 
not  be  liable.  International,  etc.,  R. 
Co.  v.  Williams,  20  Tex.  Civ.  A  587, 
60  SW  732.  (2)  In  an  action  for  the 
negligent  injury  of  a  passenger  rid- 
ing on  a  freight  train  in  the  cupola 
of  a  caboose,  an  instruction  that,  if 
the  Jury  believed  that  it  was  more 
dangerous  to  ride  in  -the  cupola  than 
on  the  floor  of  the  car,  but  that  a 
person  of  ordinary  prudence,  in  the 
same  circumstances,  would  have  rid- 
den In  the  cupola,  plaintiff  was  not 
negligent,  and  an  instruction  that,  if 
the  cupola  was  a  place  of  obvious 
danger  defendant  should  recover,  do 
not  conflict.  St  Louis  Southwestern 
R.  Co.  v.  Morgan,  44  Tex.  Civ.  A 
165,  98  SW  408.  (3)  An  instruction, 
in  an  action  against  a  railroad  com- 
pany for  Injuries  to  a  shipper  of  live 
stock  while  riding  on  the  engine 
drawing  the  train,  that  the  contract 
by  'which  he  agreed  to  ride  in  the 
caboose  was  a  valid  contract,  and 
that,  if  he  was  acting  as  a  reason- 
ably prudent  person  in  riding  on  the 
engine,  he  was  entitled  to  recover, 
was  not  objectionable  as  containing 
inconsistent  propositions,  for  it 
merely  gave  effect  to  the  contract 
which    made    proof    of    a    violation 

Srima  facie  evidence  of  negligence. 
[issourl,  etc.,  R.  Co.  v.  Avis,  41  Tex. 
Civ.  A.  72,  91  SW  877  [aft  100  Tex. 
33.  93  SW  424]. 

13.  Dawson  v.  St.  Louis  Transit 
Co.,  102  Ha  A.  277.  76  SW  689;  Gor- 
man v.  St.  Louis  Transit  Co..  96  Mo. 
A.  602,  70  SW  731:  Rufnn  v.  Atlantic, 
etc.  R.  Co..  142  N.  C.  120.  65  SB  86; 
Texas  Cent  R.  Co.  v.  Johnson,.  61 
Tex.  Civ.  A.  126.  Ill  SW  1098:  St. 
Louis  Southwestern  R.  Co.  v.  Mor- 
row. (Tex.  Civ.  A)  93  SW  162; 
Adamson  v.  Norfolk,  etc,  Tract.  Co., 
Ill  Va.  656,  69  SE  1055  ("danger"  in- 
stead of  "apparent  danger"). 

[a]  Tims,  (1)  an  instruction  that, 
If  the  passenger  was  under  the.  In- 
fluence of  liquor,  and  that  was  the 
cause  of  his  failure  to  get  off  on  the 
right  side,  and  he  thereby  "directly 
contributed"  to  his  injury,  he  was 
guilty  of  contributory  negligence  and 
could  not  recover,  even  If  the  carrier 
was  guilty  of  negligence,  was  not 
prejudicial  to  the  carrier  because  of 
the  use  of  the  word  "directly,"  in- 
stead of  the  word  "proximately." 
Ruffln  v.  Atlantic  etc,  R.  Co..  142  N. 
C.  120,  65  SB  86.  (2)  Where  the 
court,  after  properly  defining  con- 
tributory negligence,  applied  the  defi- 
nition to  the  case  on  trial,  by  stat- 
ing that.  If  plaintiff  in  attempting  to 
board  the  train  under  the  clrcum- 
Htances  did  not  act  with  that  degree 


of  care  for  his  own  safety  that  a 
person  of  ordinary  care  would  have 
done,  and  such  acts  "were  the  cause 
of  his  injury."  then  he  would  be 
guilty  of  contributory  negligence,  the 
Inadvertent  omission  or  the  word 
/'proximate"  before  the  word  "cause" 
is  immaterial,  in  view  of  the  evi- 
dence In  the  case  and  the  other  In- 
structions. Texas  Cent.  R.  Co.  v. 
Johnson,  51  Tex.  Civ.  A.  126,  111  SW 
1098.  (3)  The  insertion  of  the  word 
"voluntarily"  in  instructions  re- 
quested by  defendant,  so  as  to  make 
them  read  that,  if  plaintiff's  Injuries 
"were  caused  by  his  voluntarily  step- 
ping from  a  car,"  etc..  and  that  if 
"plaintiff  did  voluntarily  step  from 
said  car."  did  not  alter  their  mean- 
ing and  was  no  cause  for  complaint. 
Gorman  v.  St.  Louis  Transit  Co.,  96 
Mo.  A.  602,  70  SW  731.  * 

14.  Ga. — Atlantic,  etc,  R  Co.  v. 
Johnson,  126  Ga.  483,  54  SB  91; 
Southern  R.  Co.  v.  Coursey,  115  Ga. 
602,  41  SB  1013. 

ill.— North  Chicago  St.  R  Co.  v. 
Brown,  178  111.  187,  52  NB  864  [aff 
76  I1L  A.  654]. 

Mo. — Newcomb  v.  New  York  Cent., 
etc.,  R.  Co..  182  Mo.  687.  81  SW  1069: 
Dawson  v.  St.  Louis  Transit  Co.,  102 
Mo.  A.  277,  76  SW  689. 

N.  Y.— Coles  v.  Interurban  St.  R 
Co..  49  Misc.  246,  97  NYS  289. 

Pa. — Foster  v.  Union  Tract.  Co.,  199 
Pa.  498.  49  A  270. 

S..  C. — Wade  v.  Columbia  Electric 
St.  R.,  etc.,  Co.,  51  8.  C.  296,  29  SE 
238.  64  AmSR  876. 

Tex. — Walling  v.  Trinity,  etc.,  R. 
Co..  48  Tex.  Civ.  A.  36,  106  SW  417. 

Wash. — Rangenler  v.  Seattle  Elec- 
tric Co..  52  Wash.  401,  100  P  842; 
Brown  v.  Seattle  City  R  Co.,  16 
Wash.  465.  47  P  890. 

Wis. — Champane  v.  La  Crosse  City 
R  Co.,  121  Wis.  654,  99  NW  384. 

IB.  McGovern  v.  Inter  Urban  R 
Co.,  136  Iowa  13,  111  NW  412,  126 
AmSR  215.  13  LRANS  476. 

16.  Ala. — Selma  St.,  etc.,  R.  Co.  v. 
Owen,    132   Ala.   420,   31    S  698. 

111. — Kaukusch  v.  Chicago  City  R. 
Co.,  153  111.  A  454. 

Mo. — Joyce  v.  Metropolitan  St.  R 
Co.,  219  Mo.  344,  118  SW  21;  Van 
Horn  v.  St.  Louis  Transit  Co.,  198 
Mo.  481,  95  SW  326;  Tanchof  v.  Met- 
ropolitan St.  R.  Co.,  (A.)  177  SW  813. 

N.  Y. — Creenan  v.  International  R. 
Co.,  139  App.  Div..  863.  124  NYS  360; 
Kleffmann  v.  Dry  Dock,  etc.,  R  Co., 
104  App.  Dlv.  416,  93  NYS  741,  16 
NYAnnCas  334;  Anderson  v.  Third 
Ave.  R.  Co.,  36  App.  Div.  309.  65  NYS 
290;  Kelly  v.  Third  Ave.  R.  Co..  25 
App.    Dlv.    603.    50    NYS    426. 

Oh. — Patterson  v.  Incline  Plane  R 
Co.,  12  Oh.  Clr.  Ct.  274,  5  Oh.  Cir.  Dec. 
666. 

Pa. — Bllotta  v.  Media,  etc,  R  Co., 
220   Pa.   542,   70  A  183. 

Tex. — St.  Louis  Southwestern  R 
Co.  v.  Casseday,  92  Tex.  625,  50  SW 
125  [rev  (Civ.  A.)  48  SW  6];  El  Paso 
Electric  R  Co.  v.  Boer.  (Civ.  A.)  108 
SW  199;  St.  Louis  Southwestern  R. 
Co.  v.  Bryant,  (Civ.  A.)  92  SW  813; 
Houston,  etc.,  R.  Co.  v.  McCarty,  40 
Tex.  Civ.  A.  364.  89  SW  805;  St. 
Louis,  etc..  R.  Co.  v.  Patterson.  (Civ. 
A.)  73  SW  987:  Texas,  etc,  R.  Co.  v. 
McKensle.  SO  Tex.  Civ.  A  293.  70  SW 
237;  Gulf.  etc.  R.  Co.  v.  Piatt,  (Civ. 
A.)  86  SW  1029. 

[a]  Illustrations^—  (1)  Where,  in 
an  action  for  injuries  to  a  passenger, 
received   while  attempting   to   alight 


matter  not  sufficiently  covered  by  other  instructions 
as  given;14  but  a  request  for  an  instruction  which 
is  properly  covered  by  other  instructions  given  may 
be  refused;1'  and  a  requested  instruction,  if  given, 
need  not  be  given  in  its  exact  language,  bat  the 
court  may  modify  it  so  as  to  state  the  law  correctly, 
as  applied  to  the  facts  of  the  case.18 

[4  1525]  (2)  Conformity  to  Pleadings  and  Issues. 
Where  defendant  pleads  contributory  negligence  on 
the  part  of  plaintiff,  and  there  is  evidence  tending 

after  a  train  had  started,  defendant's 
testimony  was  that  the  train  stopped 
a  sufficient  length  of  time  to  enable 
plaintiff  to  alight  with  reasonable 
diligence  and  the  court  did  not  pre- 
sent such  issue  in  its  main  charge, 
the  refusal  of  a  request  that.  If 
plaintiff  failed  to  use  proper  dili- 
gence to  leave  the  train  before  it 
started  from  the  station,  and  there- 
after alighted  therefrom,  she  thereby 
assumed  the  risk,  was  improperly  re- 
fused. Texas,  etc,  R  Co.  v.  Ho- 
Kenxie,  20  Tex.  Civ.  A  293,  70  SAW 
237.  (2)  In  an  action  for  Injuries 
received  by  a  passenger  while  at- 
tempting to  leave  a  moving  street 
car  which  apparently  was  about  to 
collide  with  a  locomotive,  the  refusal 
to  give  an  instruction  that,  if  plain- 
tiff acted  contrary  to  the  way  la 
which  an  ordinarily  prudent  person 
would  have  acted,  and  this  conduct 
contributed  to  the  Injury,  she  could 
not  recover  was  error,  where  the  sub- 
ject of  such  Instruction  was  not  cov- 


ered by  any  other  Instruction  in  the 
case.  Selma  St.,  etc,  R  Co.  v.  Owen. 
132  Ala.  420.  31  S  698. 

17.  U.  S. — San  Pedro,  etc.,  R.  Co. 
v.  Thomas,  187  Fed.  790,  109  CCA 
638;  Thompson  v.  Green,  174-  Fed. 
404,  98  CCA  621. 

111. — West  Chicago  St.  R.  Co.  v. 
McCafferty,  220  111.  476,  77  NE  153; 
Chicago  Union  Tract.  Co.  v.  New- 
miller,  215  111.  383,  74  NB  410  [aff 
116    111.   A.    625]. 

Iowa. — Fitch  v.  Mason  City,  etc. 
Tract.  Co.,  124  Iowa  665,  100  NW  618. 

Mass. — Barry  v.  Boston,  etc..  R. 
Co.,  172  Mass.  109.  51  NE  518. 

N.  J.— Zeliff  v.  North  Jersey  -St.  R. 
Co..   69   N.   J.   L  641,  55  A  »6. 

Tex. — Shaddlx  v.  St.  Louis  South- 
western R.  Co..  (Civ.  A.)  120  SW 
517;  St.  Louis  Southwestern  R.  Co.  v. 
Cunningham,  48  Tex.  Civ.  A.  1.  106 
SW  407j  Denison.  etc..  R.  Co.  v.  F"ree- 
man.  88  Tex.  Civ.  A.  152.  85  SW  55: 
Galveston.  etc.,  R.  Co.  v.  Scott.  21 
Tex.  Civ.  A.  24,  60  SW  477;  Texas. 
etc.,  R  Co.  v.  Born.  20  Tex.  Civ.  A. 
361.  60  SW  618:  International,  etc, 
R.  Co.  v.  Downing,  16  Tex.  Civ.  A. 
643,  41  SW  190. 

Wyo. — Chicago,  etc,  R.  Co.  t. 
Lampman.  18  Wyo.  106,  104  P  533.  2S 
LRANS  217,  AnnCasl912C'?88. 

[a]  Tor  lastaaee,  (1)  It  was  not 
error  to  refuse  to  Instruct  that  the 
brakeman's  calling  the  station  was 
not  an  invitation  to  alight  from  the 
train;  or.  if  it  was,  that  it  was  not 
an  invitation  to  alight  until  the  train 
had  come  to  a  stop  at  the  station, 
where  the  court  instructed  that 
plaintiff  "was  bound  to  use  due  care 
to  ascertain  whether  the  train  reached 
the  place  designed  for  passengers  to 
alight,  and  had  no  right  to  assume  it 
simply  because  the  brakeman  had  an- 
nounced the  station,  and  the  train 
had  stopped  She  must  use  her 
senses."  Barry  v.  Boston,  etc,  R.  Co.. 
172  Mass.  109.  61  NB  518.  (2)  Where 
the  court  charged  that.'  if  plaintiff 
attempted  to  alight  from  the  car 
after  ft  had  started,  and  such  act  was 
negligence  on  her  part,  the  Jury 
should  find  for  defendant,  it  was  not 
error  to  refuse  a  requested  charge 
that,  if  plaintiff  attempted  to  alight 
from  the  car  while  It  was  in  motion, 
she  could  not  recover.  West  Chicago 
St.  R.  Co.  v.  McCafferty.  220  111.  4<6. 
77  NE  153. 

IS.  Pence  v.  Wabash  R  Co.,  116 
Iowa  279,  90  NW  69;  Mitchell  v.  Chi- 
cago, etc.,  R  Co.,  132  Mo.  A.  143.  112 
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to  show  it,  a  charge  submitting  the  question  to  the 
jury  should  be  given.1*  But  where  the  issue  of  con- 
tributory negligence  is  not  raised  by  either  the 
pleadings  or  the  evidence,  the  court  is  not  required 


to  instruct  the  jury  on  that  question.*  The  court, 
in  submitting  the  issue  of  contributory  negligence, 
should  confine  the  charge  strictly  to  the  acts  pleaded 
and  relied  on  as  evidence;21  and  hence  an  instruc- 


SW  291;  Spencer  v.  St.  Louis  Transit 
Co.,  Ill  Mo.  A.  653.  86  SW  693. 

[a]  Proper  modification. — (1) 
Where,  In  an  action  for  Injury  to  a 
freight  train  passenger,  an  Instruc- 
tion that.  If  he  voluntarily  sat  near 
an  open  door  of  the  caboose,  etc.,  and 
was  thrown  from  the  car  by  the  Jar 
made  by  a  coupling,  he  could  not  re- 
cover, has  been  properly  refused  for 
falling  to  refer  the  jury  to  the  con- 
duct of  a  reasonably,  prudent  man  and 
the  exercise  of  ordinary  care  for  his 
own  safety  as  the  standard  by  which 
the  passenger's  conduct  should  be 
measured,  ft  iff  not  error  to  modify 
It  by  directing  that,  although  he 
knew  that  he  was  liable  to  be  thrown 
from  the  car.  he  could  recover  unless 
he  was  thrown  by  a  usual  and  ordi- 
nary jar.  Mitchell  v.  Chicago,  etc., 
R.  Co..  1S2  Mo.  A.  148.  112  SW  291. 
(2)  Defendant's  requested  instruc- 
tion. In  an  action  for  injury  to  plain- 
tiff while  attempting  to  board  de- 
fendant's street  car,  that,  if  plaintiff 
attempted  to  board  it  while  it  was 
going  at  such  speed  that  a  person  of 
ordinary  care  and  prudence  would  not 
have  attempted  so  to  do  under  the 
circumstances,  then  he  was  guilty  of 
contributory  negligence,  and  could 
not  recover,  is  properly  amended  by 
the  Insertion  after  the  word  "circum- 
stance" of  the  clause,  "and  that  that 
fact  directly  contributed  to  cause 
plaintiff's  injury;"  plaintiff's  evi- 
dence being  that  he  landed  safely  on 
the  step  of  the  car,  and  was  thrown 
therefrom  by  the  sudden  forward 
lurch  of  the  car;  and,  if  this  Is  true, 
such  lurch,  and  not  the  attempt  to 
board  the  car  while  it  was  in  mo- 
tion, la  the  proximate  cause  of  his 
inlury.  Spencer  v.  St.  Loul»  Transit 
Co..  Ill  Mo.  A.  653,  88  SW  593. 

[b]  Modification  bald  Improper. — 

Van  Horn  v.  St.  Louis  Transit  Co., 
198  Mo.  481.  95  SW  326;  Maxey  v. 
Metropolitan  St.  R.  Co.,  96  Mo.  A.  303, 
68  SW  1003  (holding  that,  where  de- 
fendant denied  its  negligence  and  al- 
leged contributory  negligence,  an  in- 
struction to  And  for  defendant,  if  the 
injuries  were  the  result  of  an  acci- 
dent, was  improperly  modified  by 
adding  the  words  "that  Is,  not  caused 
by  any  negligence  on  the  part  of  the 
defendant's  servants,"  since,  as  mod- 
ified, it  impliedly  authorised  a  ver- 
dict for  plaintiff,  although  guilty  of 
contributory  negligence). 

18.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Duffey,  122  Ark.  429,  183  SW  748. 

Fla. — Florida  East  Coast  R.  Co.  v. 
Geiger,  64  Fla.  282,  60  S  753. 

In. — Lecklleder  v.  Chicago  City  R. 
Co..  172  111.  A.  667;  Chicago,  etc.,  R. 
Co.  v.  Gore.  96  111.  A.  563. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Worrell,  44  Ind.  A.  480,  86  NE  78. 

Kan. — Tempfer  '  v.  Joplln,  etc.,  R. 
Co..  89  Kan.  374,  131  P  592;  Behen  v. 
Metropolitan  St.  R.  Co.,  85  Kan.  491, 
118  P  78,  AnnCasl91SA  328. 

Ky. — Howard  v.  Louisville  R.  Co., 
106  SW  932,  32  KyL  309;  Louisville, 
etc.,  R.  Co.  v.  Mount,  101  SW  1182, 
31  KyL  210. 

Mich. — McDonald  v.  City  Electric 
Co.,  187  Mich.  392,  100  NW  692. 

Mo.— Northam  v.  United  R.  Co.,  176 
SW  227;  Bruce  v.  Chicago,  etc.,  R. 
Co..  136  Mo.  A.  204,  116  SW  447; 
Murphy  v.  Metropolitan  St.  R.  Co., 
126  Mo.  A.  269,  102  SW  64. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Christian.  (Civ.  A.)  169  SW 
1102;  Ft.  Worth,  etc..  R.  Co.  v.  Tay- 
lor, (Civ.  A.)  162  SW  967;  Texas 
Cent.  R.  Co.  v.  Johnson,  5.1  Tex.  Civ. 
A.  126,  111  SW  1098;  San  Antonio, 
etc.,  R.  Co.  v.  Trlgo,  (Civ.  A.)  101  SW 
254;  St.  Louts,  etc.,  R.  Co.  v.  Ross, 
(Civ.  A.)  89  SW  1105;  St.  Louis 
Southwestern  R.  Co.  v.  Ball.  28  Tex. 
Civ.  A.  287.   66  SW  879. 

Va.— Virginian  R.  Co.  v.  Bell,  115 
Va.  429,  79  SE  896.  AnnCasl916A  804. 

[a]  Illustrations.— (1)  An  answer 
alleging  that  plaintiff's  Injuries  were 


caused  by  her  own  act  in  stepping 
from  the  car  while  it  was  in  motion 
sets  up  a  plea  of  contributory  negli- 
gence and  Invites  an  instruction  on 
such  doctrine,  unless  there  Is  no  proof 
in  support  thereof.  Behen  v.  Metro- 
politian  St.  R.  Co.,  86  Kan.  491,  118  P 
73,  AnnCasl913A  328.  (2)  Likewise, 
where,  in  a  passenger's  action  for  in- 
juries received  In  alighting,  which  In- 
juries were  caused  by  negligently 
failing  to  hold  the  train  long  enough 
and  by  not  providing  sufficient  exits, 
the  evidence  raises  the  Issue  whether 
the  station  was  called  In  plaintiff's 
coach  and  whether  two  doors  were 
open  for  the  exit  of  passengers,  the 
court  should  fully  instruct  on  plain- 
tiff's duties.  Ft.  Worth,  etc.,  R.  Co. 
v.  Taylor.  (Tex.  Civ.  A.)  162  SW  967. 
(8)  An  instruction  as  to  contributory 
negligence  is  proper.  In  an  action 
against  a  street  railroad  company  for 
injuries,  where  there  Is  evidence  that, 
in  running  to  get  on  a  car  In  motion, 
plaintiff  caught  her  foot  on  a  switch 
handle.  Lecklleder  v.  Chicago  City 
R.  Co.,  172  111.  A.  667.  (4)  Where 
the  evidence  showed  that  plaintiff, 
with  a  market  basket  in  her  hand, 
boarded  a  street  car,  and  that  while 
she  was  going  in  the  door  of  the  car, 
or  Immediately  after  she  stepped  in- 
side, the  car  started  with  a  violent 
Jerk,  causing  her  to  be  thrown 
against  a  seat  and  Injuring  her,  a 
charge  on  contributory-  negligence 
was  not  prejudicial.  Howard  v. 
Louisville  R.  Co..  106  SW  932,  32 
KyL  309.    , 

[b]  liaw  of  another  ■tot*. — Where, 
in  an  action  against  a  carrier  for  an 
injury  received  by  plaintiff  while  a 
passenger  in  another  state,  it  Is  ad- 
mitted that,  under  the  law  of  such 
other  state  plaintiff  may  recover,  al- 
though she  may  have  been  guilty  of 
negligence  contributing  to  her  injury, 
providing  the  negligent  act  of  the 
carrier  was  the  direct  and  proximate 
cause  of  such  injury,  it  is  proper  to 
give  to  the  Jury  the  law  of  the  state 
where  the  Injury  occurred,  as  to  con- 
tributory negligence  as  admitted  by 
the  pleadings.  Louisville,  etc..  R.  Co. 
v.  Harmon,  64  SW  640,  23  KyL  871. 

90.  U.  S. — Texas,  etc.,  R.  Co.  v. 
Gardner,  114  Fed.  186,  52  CCA  142. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Rich, 
9  Ga.  A.  497,  71  SE  769;  Atlantic 
Coast  Line  R.  Co.  v.  Odum.  6  Ga.  A. 
780.   63    SE   1126. 

Ky. — Cincinnati,  etc.,  R.  Co.  v.  Hal- 
comb,  78  SW  205.  26  KyL  1444: 
Brown  v.  Louisville  R.  Co..  63  SW 
1041,  21  KyL  995. 

Mich. — Howell  v.  Lansing  City 
Electric  R.  Co.,  136  Mich.  432,  99  NW 
406. 

Mo. — Duffy  v.  St.  Louis  Transit 
Co..  104  Mo.  A.   235,  78  SW  831. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Bell,  93 
Tex.  632.  57  SW  939;  Missouri,  etc., 
R.  Co.  v.  Mccormick.  CClv.  A.)  160 
SW  429;  Northern  Texas  Tract.  Co. 
v.  Brigance,  61  Tex.  Civ.  A.  15.  128 
SW  919;  Texas,  etc.,  R.  Co.  v.  Hall, 
58  Tex.  Civ.  A.  698,  125  SW  71; 
Missouri,  etc.,  R.  Co.  v.  Corse,  46 
Tex.  Civ.  A.  60.  101  SW  622;  St. 
Louis  Southwestern  R.  Co.  v.  Can- 
non,   (Civ.  A.)   81   SW  778. 

[a]  Making  a  misstep  while  at- 
tempting to  board  a  train  is  not  even 
prima  facie  evidence  of  negligence, 
requiring  a  special  instruction  to  the 
Jury  on  the  subject  of  contributory 
negligence.  Texas,  etc.,  R.  Co.  v. 
Gardner,  114  Fed.  186,  62  CCA  142. 

[b]  Where  plaintiff  oould  not 
have  avoided  the  aooident. — Where 
the  evidence  shows  that  plaintiff's 
injury  was  due  to  a  sudden  jerk  of 
the  street  car  from  which  she  was 
alighting,  and  that  the  accident  could 
not  have  been  avoided  by  her  after  It 
became  operative,  a  failure  to  In- 
struct that  she  cannot  recover.  If, 
by  ordinary  care,  she  could  have 
avoided  the  consequences  of  defend- 
ant's     negligence,      is      not      error. 


Savannah  Electric  Co.  v.  Lackens.  12 
Ga.  A.   765,  79   SE  63. 

[c]  Assumption  of  risk, — Where  a 
passenger  was  told  by  the  ticket 
agent  that  his  train  was  then  stand- 
ing on  the  track  ready  to  go,  and  as 
he  approached  It  the  porter  told  him 
to  go  aboard,  such  facts  were  in- 
sufficient to  call  for  a  charge  on  as- 
sumed risk.  In  an  action  for  Injuries 
sustained  while  the  carrier  com- 
pleted the  making  up  of  the  train. 
St.  Louis  Southwestern  R.  Co.  v. 
Morrow.   (Tex.  Civ.  A.)  93  SW  162. 

[d]  Mo  evidence  of  Jumping;  from, 
oar. — Where.  In  an  action  against  a 
street  railroad  company  for  injuries 
to  a  passenger  who  left  the  car.  Just 
before  the  occurrence  of  a  then  Im- 
minent collision,  her  evidence  was 
that  she  was  thrown  therefrom  while 
the  car  was  going  around  a  curve  by 
Its  centrifugal  force  which  broke  her 
hold,  and  there  was  no  evidence  that 
she  jumped  from  the  car,  there  was 
no  occasion  to  submit  to  the  jury  the 
question  of  her  jumping  from  the 
car.  Howell  v.  Lansing  City  Electric 
R.  Co..  136  Mich.  432.  99  NW  406. 

fej  Alteroatlon  between  conductor 
and  another  passenger. — Where  a 
conductor  struck  a  passenger  and 
used  opprobrious  language  to  him, 
and  another  passenger  was  thereby 
injured,  an  instruction  that  It  was 
the  duty  of  the  latter  passenger  to 
use  ordinary  care  to  avoid  the  conse- 
quences of  defendant's  wrong  was 
not  authorised  by  the  evidence.  Geor- 
gia R..  etc.,  Co.  v.  Rich.  9  Ga.  A.  497, 
71  SE  759. 

[f ]  Plaintiff  standing  in  proper 
plaoe. — In  an  action  for  injuries  to 
a  person  awaiting  transportation, 
from  being  struck  by  a  bundle  of 
papers  thrown  from  defendant's  car, 
testimony  that  plaintiff,  when  he  was 
struck,  was  standing  in  the  place  pro- 
vided for  passengers  to  get  off  and 
on  the  cars,  about  four  or  five  feet 
from  the  railroad  track,  did  not  raise 
an  issue  as  to  plaintiff's  contribu- 
tory negligence,  and  It  was  not  error 
to  refuse  a  charge  submitting  such 
Issue.  Northern  Texas  Tract  Co.  v. 
Brigance,  61  Tex.  Civ.  A.  15,  128 
SW  919. 

>1.  111. — Springfield  Cons.  R.  Co. 
v.  Hoeffner,  175  111.  634.  61  NB  884 
[aff  Tl  III.  A.  162]. 

Iowa. — Dleckmann  v.  Chicago,  etc.. 
R.  Co..  163  Iowa  13,  144  NW  587. 

Ky. — Chesapeake,  etc.,  R.  Co.  v. 
Lang.  100  Ky.  221.  88  SW  508.  40  SW 
451.  41  SW  271,  19  KyL  65. 

Mo. — Schaefer  v.  St.  Louis,  etc., 
R.  Co..  128  Mo.  64.  30  SW  331. 

N.  T. — Kuhlman  v.  Metropolitan  St. 
R.  Co,  29  Misc.  773,  60  NTS  989. 

[a]     Instructions   held    proper   or 


erroneously  refused  as  supported  by 
the  pleading  and  evidence.  (1)  St. 
Louis,  etCj  R.  Co.  v.  Evans,  99  Ark. 


uuuto,     oil..,     Ah.     v.w.     v.     uiaiid,     *,.    m  iy. 

69,  137  SW  568;  Tucker  v.  Central  of 
Georgia  R.  Co.,  122  Ga.  387,  50  SE 
128;  Schneider  v.  North  Chicago  St. 
R.  Co.,  80  111.  A.  306;  Louisville,  etc^. 
R.  Co.  v.  Smith,  135  Ky.  462,  122  SW 
806  (holding  that,  where  the  evidence 
Is  conflicting  as  to  whether  defend- 
ant exercised  sufficient  care  to  give 
warning  before  closing  the  space  left 
for  the  passage  of  persons  between 
cars  at  a  crossing,  it  Is  proper  to 
instruct  to  find  for  defendant  if 
plaintiff  would  not  have  been  injured 
except  for  his  contributory  negli- 
gence, unless  when  he  came  In  peril, 
defendant's  employees  could,  by  the 
exercise  of  ordinary  care,  have  dis- 
covered his  peril  and  prevented  the 
Injury);  Qulnn  v.  Metropolitan  St.  R. 
Co..  218  Mo.  645.  118  SW  46.  (2)  As 
to  boarding  car  or  train.  Qulnn  v. 
Metropolitan  St.  R.  Co..  218  Mo.  545, 
118  SW  46;  San  Antonio,  etc.,  R.  Co. 
v.  Trlgo,  (Tex.  Civ.  A.)  101  SW  254 
(holding  that  an  Instruction,  In  an 
action  for  Injuries  to  an  Infant, 
received'  while  attempting  to  board 
a  moving  train,  that,  in  determining 
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tion  is  erroneous  which  is  not  applicable  to  the  ]  omits  to  charge  on  a  material  matter  in  issue,*1  or 
pleadings  and  the  evidence,2*  as  where  it  ignores  or 


the  issue  of  contributory  negligence, 
the  Jury  should  consider  the  infant's 
age,  intelligence,  and  discretion,  may- 
be given,  where  there  is  evidence 
that  the  infant  was,  on  account  of 
his  age,'  so  wanting  in  Intelligence 
that  ne  could  not  appreciate  the 
danger  of  boarding  a  moving  train). 
(3)  As  to  preparing  to  alight.  Thorp 
v.  Durnam  Tract.  Co..  159  N.  C.  83, 
74  SB  644.  (4)  As  to  alighting  from 
a  train  or  car.  Philadelphia,  etc..  R. 
Co.  v.  Hand,  101  Md.  2S3,  61  A  285; 
Dallas  Cons.  Electric  St.  R.  Co.  v. 
Barnes.  (Tex.  Ctv.  A.)  119  SW  122; 
Williams  v.  Galveston,  etc.,  R.  Co., 
84  Tex,  Civ.  A.  146.  78  SW  46  (hold- 
ing that  the  undisputed  evidence 
having  shown  that  plaintiffs  effort 
to  get  off  the  train  was  the  efficient 
cause  of  the  Injury,  it  was  not  error 
to  mstruct  that,  if  plaintiff's  en- 
deavor to  get  off  the  train  either 
caused  or  contributed  to  his  injury, 
plaintiff  could  not  recover).  (6)  As 
to  preparing  to  alight  from  a  mov- 
ing train  or  car.  Forbes  v.  Chicago, 
etc..  R.  C6..  135  Iowa  679.  113  NW 
'477.  (6)  As  to  alighting  from  a  mov- 
ing train  or' car.  Peck  v.  St.  Louis 
Transit' Co..  178  Mo.  617.  77  SW  738; 
Patterson  v.  Westchester  Electric  R. 
.Co..  26  App.  Dlv.  336.  49  NYS  796 
(holding  that,  where  the  whole  issue 
is  whether  the  car  stopped  for  plain- 
tiff to  alight  and  then  started  with  a 
jerk  while  she  was  alighting,  or 
whether  it  did  stop  at  all,  it  is  error 
to  refuse  a  requested  charge  that, 
if  plaintiff  stepped  from  the  car 
while  it  was  in  motion,  there  can  be 
no  recovery);  Cunningham  v.  Dry 
Dock,  etc.,  R.  Co.,  31  Misc.  471.  64 
NYS  360  [rev  29  Misc.  772  mem.  60 
NYS  990]  (holding  ttiat,  where  the 
complaint  alleged,  and  plaintiff's  evi- 
dence tended  to  show,  personal  in- 
juries by  reason  of  defendant's  negli- 
gence In  suddenly  starting  its  car 
which  had  been  stopped  to  permit 
plaintiff  to  alight,  and  defendant's 
evidence  tended  to  show  that  plain- 
tiff's Injuries  were  received  in  at- 
tempting to  get  off  the  car  while 
still  in  motion.  It  was  error  to  refuse 
a  charge  that,  if  plaintiff  stepped  off 
the  car  while  the  same  was  In  mo- 
tion, the  verdict  should  be  for  de- 
fendant): Carter  v.  Seaboard  Air 
Line  R.  Co.,  165  N.  C.  244,  81  SE 
821  (whether  he  was  invited  to  alight 
by  an  employee  or  whether  the 
danger  was  so  obvious  that  a  man  of 
ordinary  prudence  would  not  act  on 
the  invitation);  Knoxville  Tract.  Co. 
v.  Carroll.  113  Tenn.  614,  82  SW  813; 
Parks  v.  San  Antonio  Tract.  Co.,  100 
Tex.  222.  94  SW  331  [remanding  (Civ. 
A.)  93  SW  130]  (holding  that,  where, 
in  an  action  for  Injuries  to  a  pas- 
senger, received  while  alighting  from 
a  street  car,  defendant  claimed  that 

filalntlff  jumped  from  the  car  while 
t  was  still  in  motion  and  offered 
evidence  to  such  effect,  an  instruction 
that,  if  plaintiff  was  guilty  of  con- 
tributory negligence  in  alighting 
from  the  car,  and  such  negligence 
proximately  caused  the  injury,  plain- 
tiff was  not  entitled  to  recover,  was 
not  erroneous  as  submitting  as  an 
issue  the  question  whether  the  sup- 
posed negligence  of  plaintiff,  if  es- 
tablished, necessarily  contributed  to 
his  fall  about  which  there  was  no 
question);  Small  v.  San  Antonio 
Tract.  Co.,  (Tex.  Civ.  A.)  148  SW 
833;  San  Antonio  TractCo.  v.  War- 
ren, (Tex.  Civ.  A.)  85  SW  26  (holding 
that,  where  in  an  action  for  injuries 
to  a  passenger,  the  answer  alleged 
that  plaintiff  was  hurt  while  under- 
taking to  alight,  and  the  evidence 
showed  that  he  alighted  with  extraor- 
dinary force,  the  court  was  justi- 
fied In  submitting  the  issue  whether 
plaintiff  alighted  from  the  car  be- 
fore it  stopped).  (7)  As  to  fallin"  in 
elevator  shaft.  Wheeler  v.  Hotel 
Stevens  Co..  71  Wash.  142.  127  P 
840.  AnnCasl914C  576  and  note, 
[b]     Where  the  real  Issue  la  aa  to 


plaintiffs  contributory  negligence  in 
attempting  to  hoard  defendant's  car, 
Instructions  are  not  objectionable  be- 
cause they  do,  or  do  not.  recognise 
htm  as  a  passenger.  Schaefer  v.  St. 
Louis,  etc.,  R.  Co.,  128  Mo.  64,  SO 
SW   331. 

[c]  Injury  avoidable  notwith- 
standing contributory  negllgenoe.— 
(1)  Where  the  evidence  supports 
a  finding  that  plaintiff  was  seen  by 
the  motorman  from  the  time  he  at- 
tempted to  board  the  street  car  until 
he  was  thrown  from  such  car,  an 
instruction  is  proper  that,  even  if 
plaintiff  was  negligent,  if  defendant 
could  have  avoided  the  accident  by 
exercising  reasonable  care  after  see- 
ing his  danger,  defendant  would  be 
liable.  Nllson  v.  Oakland  Tract.  Co., 
10  Cal.  A.  103.  101  P  413.  (2)  But 
where,  in  an  action  for  the  death  of 
a  passenger,  resulting  from  being 
struck  by  a  train  while  he  was  cross- 
ing the  tracks,  the  undisputed  evi- 
dence shows  that  the  engineer  did 
not  see  him  In  time  to  avoid  a  col- 
lision, an  instruction  predicated  on 
the  doctrine  of  "  the  last  clear 
chance"  is  properly  refused.  Dieck- 
mann  v.  Chicago,  etc.,  R.  Co.,  163 
Iowa  13,  144  NW  587.  (3)  Where  the 
oomplalnt  alleged  simple  negligence 
only,  an  instruction  that,  although 
plaintiff  was  guilty  of  contributory 
negligence  In  attempting  to  alight  at 
a  place  other  than  a  street  crossing 
or  a  regular  stopping  place,  such 
negligence  would  not  bar  a  recovery 
if  the  car  was  started  by  the  car- 
rier's employees  under  such  circum- 
stances as  showed  a  "reckless  and 
willful"  disregard  for  plaintiffs 
safety,  was  erroneous.  Jacobson  v. 
St.  Louis  Transit  Co.,  106  Mo.  A. 
389,   80    SW   309. 

[d]  Distinguishing  rapidity  of 
motion, — Where  there  is  some  evi- 
dence that  a  street  car  was  moving 
slowly  when  plaintiff  attempted  to 
get  off,  a  charge  that,  if  the  car  was 
In  "motion,"  without  distinguishing 
between  rapid  and  slow  motion, 
plaintiff  could"  not  recover  Is  erro- 
neous and  properly  refused.  Kuhl- 
man  v.  Metropolitan  St.  R.  Co.,  29 
Misc.    773,   60   NYS   989. 

aa.  Ala. — Alabama  City,  etc.,  R. 
Co.  v.  Bates,  149  Ala.  487.  43  S  98. 

Ark. — Miles  v.  St.  Louis,  etc.,  R. 
Co.,   90  Ark.   485.   119   SW  837. 

Ind. — IndlanapollB  St.  R.  Co.  v. 
Whltaker,  160  Ind.  125,  66  NE  438. 

Mo. — Fleming  v.  St.*  Louis,  etc.,  R. 
Co.,  101  Mo.  A.  217,  74  SW  382 
(charge  not  warranted  by  plea). 

N.  Y. — Hanau  v.  Metropolitan  St. 
R.  Co..  103  App.  Dlv.  402.  92  NYS 
1086. 

Pa.— Neff  v.  Harrlsburg  Tract.  Co., 
192  Pa.  501.  48  A  1020.  73  AmSR 
825. 

[a]  mstraotlona  hold  erroneous  or 
properly  refused  as  not  applicable  to 
the  pleading  and  evidence.  (1)  Lang 
v.  Marshalltown  Light,  etc.,  R.  Co., 
166  Iowa  548,  147  NW  917;  Baltimore 
Cons.  R.  Co.  v.  Armstrong,  92  Md. 
654.  48  A  1047,  64  LRA  424;  Cody  v. 
Duluth  St.  R.  Co.,  94  Minn.  74,  102 
NW  201,  397;  St.  Louis  Southwestern 
R.  Co.  v.  Cannon,  (Tex.  Ctv.  A.)  81 
SW  778;  Houston,  etc..  R.  Co.  v.  Nor- 
ris.  (Tex.  Civ.  A.)  41  SW  708.  (2) 
As  to  boarding  car  or  train.  Palfrey 
v.  United  R.  Co.,  162  Mo.  A.  470.  142 
SW  773;  Hanau  v.  Metropolitan 
St.  R.  Co.,  103  App.  Dlv.  402. 
92  NYS  1086  (holding  that,  where, 
in  an  action  for  injuries  to  a 
passenger  while  boarding  a  street 
car,  his  evidence  that  the  car  was 
still  when  he  attempted  to  board 
it.  and  that  It  was  started  with  a 
sudden  jerk,  was  uncorroborated,  and 
was  contradicted  by  three  other  wit- 
nesses, it  was  error  to  charge  that 
In  determining  the  weight  of  the 
evidence  the  Jury  might  consider 
whether  it  was  reasonable  to  be- 
lieve that  people  of  plaintiff's  age 
would    run    for    a    car    and    try    to 


board  It,  and  "whether  people  do 
that  sort  of  thing"  In  the  city  where 
the  accident  occurred).  (3)  As  to 
alighting  from  moving  car  or  train. 
Southern  R.  Co.  v.  Morgan,  178  Ala. 
590,  59  S  432  (instruction  properly  re- 
fused, because  by  the  use  of  the  word 
"thereupon"  for  "therefrom"  it  predi- 
cated contributory  negligence  on  the 
passenger's  going  on  the  platform  or 
steps  while  the  car  was  In  motion, 
instead  of  on  his  stepping  from  the 
car  while  In  motion);  Forbes  v.  Chi- 
cago, etc..  R.  Co.,  135  Iowa  679.  Ill 
NW  477  (holding  that,  where  the  evi- 
dence showed  toat  while  the  train 
was  In  motion  the  passenger  left  his 
seat  and  went  on  the  platform,  for 
the  purpose  of  alighting  when  the 
train  came  to  a  stop,  and  that  In  con- 
sequence of  the  Jerking  of  the  train 
he  was  thrown  from  the  platform, 
the  refusal  to  charge  that  he  waa 
guilty  of  contributory  negligence  in 
getting  off  a  moving  train  was 
proper) ;  Central  Kentucky  .Tract.  Co. 
v.  Combs,  143  Ky.  629,  136  SW  1045; 
United  R.,  etc.,  Co.  v.  Beidelman.  96 
Md.   480,   62  A  913   (crippled  passen- 

fer);  Neff  v.  Harrlsburg  Tract.  Co- 
il Pa.  601,  43  A  1020.  73  AmSR 
825  (holding  that,  where  there  is 
conflicting  evidence  as  to  whether  a 

fiassenger  got  off  a  street  car  before 
t  stopped,  or  did  not  leave  It  until 
it  stopped,  and  it  started  with  a 
sudden  jerk  while  she  was  getting 
off,  causing  her  to  fall,  and  there  was 
nothing  to  take  the  case  Out  of  the 
rule  that  it  is  negligence  for  a  pas- 
senger to  alight  from  a  moving  train. 
It  is  error  to  charge  that,  if  the  jury 
take  the  version  that  the  car  had 
not  stopped  when  the  passenger  un- 
dertook to  get  out,  they  may  find 
her  guilty  or  contributory  negligence, 
and  in  that  case  she  will  not  be 
entitled  to  recover,  and  that,  if  she 
undertook  to  get  off  the  car  before 
it  stopped,  they  may  ascertain  that 
she  ought  to  have  waited);  Shaddtx 
v.  St.  Louis  Southwestern  R.  Co.. 
(Tex.  Civ.  A.)  120  SW  517;  Dallas 
Cons.  Electric  St.  R.  Co.  v.  McAllis- 
ter, 41  Tex.  Civ.  A.  181.  90  SW  933. 
(4)  As  to  stepping  on  defective  foot- 
stool. Atlanta,  etc..  Air  Line  R.  Co. 
v.  Wheeler.  164  Ala.  630.  46  S  262 
(holding  that  an  Instruction  which 
pretermits  plaintiffs  discovery  or 
knowledge  of  the  way  In  which  the 
stool  was  adjusted  in  time  to  stop 
was  properly  refused,  where  there 
was  evidence  that  she  had  no  such 
knowledge).  (5)  As  to  standing  on 
oar  platform.  Atlantic  Coast  Line  R. 
Co.  v.  Crosby,  53  Fla.  400,  43  S  318; 
Chesapeake,  etc..  R.  Co.  v.  Land, 
100  Ky.  221,  38  SW  503.  40  SW  451. 
41  SW  271,  19  KyL  65  (holding  that, 
where  it  appeared  that  the  train  was 
very  crowded,  and  the  evidence  was 
conflicting  as  to  whether  there  were 
seats  or  standing  room  unoccupied 
Inside  the  cars,  the  court  properly 
refused  to  charge  that,  if  there  were 
seats  or  standing  room  in  any  of  the 
cars,  plaintiffs  intestate,  who  was 
thrown  from  a  platform  by  a  col- 
lision, should  have  been  Inside); 
Fleming  v.  St.  Louis,  etc.  R.  Co..  101 
Mo.  A.  217.  74  SW  382  (holding  that, 
where  plaintiff's  evidence  showed 
that  he  was  on  the  rear  platform  of 
defendant's  street  car.  In  the  act  of 
getting  off  at  a  place  where  it  had 
stopped  before  crossing  some  rail- 
road tracks,  but  was  prevented  from 
doing  so  by  the  sudden  starting  of 
the  car  and  its  rapid  motion,  and 
there  was  no  evidence  to  the  con- 
trary, It  was  error  to  predicate  a 
charge  of  contributory  negligence  on 
the  assumption  that  he  had  taken  his 
position  on  the  rear  platform,  not  for 
the  purpose  of  getting  off  before 
reaching  the  railroad  tracks,  but  for 
his  own  convenience  In  getting  off  at 
some  point  beyond  them). 

23.  Ala. — Louisville,  etc.  R.  Co.  v. 
Dilburn,  178  Ala.  600,  59  S  438; 
Alabama  City.  etc.  R.  Co.  v.  Bates. 


For  later  oases,  developments  and  ehanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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on  a  material  part  of  the  evidence.** 

[4-1526]  (3)  Invading  Province  of  Jury.  The 
instruction  must  not  invade  the  province  of  the 
jury;88  hence  it  must  not  withdraw  or  exclude  an 
issue  of  fact,  on  which  there  is  conflicting  or  doubt- 
ful evidence,  from  the  jury,26  as  by  assuming,  as  a 
matter  of  law,  the  existence  or  the  nonexistence  of 
facts  in  issue,17  or  by  assuming  or  charging  as  a 
rule  of  law  that  certain  facts  in  evidence  do  or  do 
not  constitute  contributory  negligence.18 

[$  1527}  (4)  As  to  Presumptions  and  Burden  of 
Proof."  In  those  jurisdictions  in  which  the  burden 
is  on  plaintiff  to  negative  contributory  negligence, 
an  instruction  to  this  effect  should  be  given;**  but 


in  those  jurisdictions  which  require  defendant  to 
show  contributory  negligence  on  the  part  of  plain- 
tiff, an  instruction  to  this  effect  is  proper,81  and  a 
charge  which  in  effect  instructs  the  jury  that  the 
burden  is  on  plaintiff  to  prove  want  of  contributory 
negligence  is  erroneous.32  Where,  however,  the 
issue  of  contributory  negligence  is  raised  by  plain- 
tiff's own  evidence,  it  is  error  to  instruct  that  the 
burden  -  of  proving  contributory  negligence  is  on 
defendant.3* 

[«  1528]  c.  Verdict  and  Findings.  The  verdict 
or  findings  on  the  question  of  contributory  negli- 
gence are  governed  by  the  rules  applicable  in  civil 
actions.*4     The   court   may   refuse   to   submit   for 


149  Ala.  487,  43  S  98  (Ignoring:  de- 
fense  of  contributory   negligence). 

Ga, — Southern  R.  Co.  v.  Gore.  128 
Ga.  627.  58  SB  180. 

Ind. — Evansville.  etc.,  R.  Co.  v. 
Duncan.  28  Ind.  441.  92  AmD  822. 

Mass. — Krock  v.  Boston  El.  R.  Co., 
214   Mass.   398.  101   NE  988.  ' 

N.  Y. — Manning  v.  Nassau  Electric 
R.  Co.,  137  App.  Dlv.  860,  122  NTS 
864  (Ignoring  contributory  negli- 
gence). 

Or. — Richardson  v.  Portland  R., 
etc,  Co.,  70  Or.  380,  141  P  748. 

Tex. — Renfro  v.  Texas  Cent.  R.  Co., 
(Civ.  A.)  141  8W  820. 

[a]  Wnefher  oax  na&  come  tt> 
atop. — Where  the  controlling  Issue 
was  as  to  whether  the  car  had  come 
to  a  standstill  before  plaintiff  at- 
tempted to  alight,  the  failure  to  in- 
struct In  substance  that,  if  it  had 
not  come  to  a  stop,  defendant  was 
not  liable  was  prejudicial  error. 
Krock  v.  Boston  El.  R.  Co.,  214  Mass. 
398.   101   NE  968. 

34.  Thompson  v.  Duncan.  76  Ala. 
334;  St.  Louis,  etc..  R.  Co.  v.  Shaw, 
94  Ark.  46,  12S  SW  654.  140  AmSR 
98:  United  R..  etc.,  Co.  v.  Riley,  109 
Md.  327,  71  A  970;  Baltimore,  etc., 
R.  Co.  v.  Trader,  106  Md.  635,  68  A 
12;  St.  Louis  Southwestern  R.  Co.  v. 
Cannon.   (Tex.  Civ.  A.)   81   SW  778. 

35.  Texas,  etc.,  R.  Co.  v.  White- 
ley,  43  Tex.  Civ.  A.  346,  96  SW  109; 
St.  Louis,  etc..  R.  Co.  v.  Ross,  (Tex. 
Civ.  A.)   89  SW  1105. 

SW.  Ala. — Alabama  City,  etc..  R. 
Co.  v.  Bates,  149  Ala.  487,  43  S  98. 

Ark. — Little  Rock  Tract.,  etc.,  Co. 
v.  Klmbro.  76  Ark.  211,  87  SW  121, 
<44. 

111. — Bower  v.  Chicago  Cons.  Tract. 
Co.,  166  111.  A.  452. 

Iowa. — Blades  v.  Des  Moines  City 
R.  Co..  146  Iowa  880,  123  NW  1057. 

Ky. — Louisville,  etc.,  R.  Co.  v. 
Still  well,  142  Ky.  330.  134  SW  202: 
Sandlin  v.  Lexington  R.  Co.,  110  SW 
374.  33  KyL  618. 

Mo. — Wise  v.  Wabash  R.  Co.,  135 
Mo.  A.  230,  115  SW  452;  Baskett  v. 
Metropolitan  St.  R.  Co.,  123  Mo.  A. 
725.  101  SW  138  (Instruction  held 
not  erroneous);  Hurley  v.  Metropoli- 
tan St.  R.  Co.,  120  Mo.  A.  262.  96  SW 
714  (Instruction  held  not  erroneous 
as  eliminating  contributory  negli- 
gence). 

N.  Y. — Wehn  v.  Interborough  Rapid 
Transit  Co.,  122  App.  Dlv.  841,  117 
NTS  731. 

Tex. — El  Paso  Electric  R.  Co.  v. 
Sierra,  (Civ.  A.)  109  SW  986. 

27.  Sweeney  v.  Kansas  City  Cable 
R.  Co.,  160  Mo.  385,  51  SW  682;  McLean 
v.  Atlantic  Coast  Line  R.  Co.,  81  S. 
C.  100,  61  SE  900,  1071,  128  AmSR 
802,  18  LRANS  768  (instruction  held 
not  erroneous);  Texas,  etc.,  R.  Co.  v. 
Mitchell,  (Tex.  Civ.  A.)  45  SW  946; 
Boston,  etc.,  R.  Co.  v.  Norrls,  (Tex. 
Civ.  A.)   41  SW  708. 

[a]  Sanger  of  passenger's  post- 
«on-~An  instruction  that  If  the  pas- 
senger voluntarily  left  his  seat  and 
took  up  the  position  in  which  he  was 
injured,  and  that  if  he  would  not  have 
been  injured  had  he  remained  in  his 
seat,  no  recovery  can  be  -  had  unless 
the  person  in  charge  of  the  car  saw 
him  in  his  position  of  danger  in  time 
to  have  prevented  the  injury,  is  prop- 
erly refused,  as  it  assumes  that  the 
position    which    the   passenger    took 


was  dangerous  as  a  matter  of  law, 
and  that  no  recovery  can  be  had,  al- 
though the  injury  was  caused  by  the 
negligent  management  of  the  train. 
Sweeney  v.  Kansas  City  Cable  R.  Co., 
150  Mo.  385,  51  SW  882. 

08.  Ala. — Birmingham  R.,  etc.,  Oo. 
v.  Lide,  177  Ala.  400.  68  S  990;  Bir- 
mingham R.  Light,  etc.,  Co,  v. 
Hardin,  156  Ala.  244,  47  S  327. 

Mo. — Rearden  v.  St.  Louis,  etc.,  R. 
Co.,  215  Mo,  106,  114   SW  961. 

N.  Y. — Cunningham  v.  Metropoli- 
tan St.  R.  Co..  104  App.  Div.  626,  S3 
NYS  700  (withdrawing  contributory 
negligence);  Malsels  v.  Dry  Dock, 
etc.,  R.  Co.,  16  App.  Dlv.  391,  46 
NYS  4. 

R.  I. — Marsh  v.  Rhode  Island  Co., 
36  R.  I.   270,  86  A  724. 

Tex. — St.  Louis  Southwestern  R. 
Co.  v.  Cunningham.  48  Tex.  Civ.  A. 
1,  106  SW  407;  Galveston,  etc.,  R.  Co. 
v.  Morrison,  46  Tex.  Civ.  A.  186,  102 
SW  143;  Hardin  v.  Ft.  Worth,  etc.,  R. 
Co..  (Civ.  A.)  100  SW  995. 

Utah.— Paul  v.  Salt  Lake  City  R. 
C6.,  80  Utah  41,  83  P  568. 

[a]  Remaining  In  oar  while  engine 
approaching. — In  an  action  for  in- 
juries to  a  passenger  who  was  in  a 
freight  car  while  a  coupling  was  be- 
ing made,  it  is  error  to  instruct  that 
if  plaintiff  remained  in  the  car  when 
the  engine  was  approaching,  when  he 
should  have  left  the  car,  Tie  cannot 
recover.  Hardin  v.  Ft.  Worth,  etc., 
R.  Co.,  (Tex.  Civ.  A.)   100  SW  995. 

[b]  Jumping  off  moving  train,  It 
is  not  error  to  refuse  to  instruct  that 
It  was  negligence  for  the  Injured  pas- 
senger to  Jump  oft  a  moving  train, 
since  this  takes  the  matter  of  con- 
tributory negligence  from  the  Jury. 
Galveston,  etc.,  R.  Co.  v.  Morrison, 
46  Tex.  Civ.  A.  186,  102  SW  143. 

B9.  See  generally  Negligence  [29 
Cyc  644]. 

30.  Hutchels  v.  Cedar  Rapids,  etc., 
R.  Co.,  128  Iowa  279,  103  NW  779. 

31.  St.  Louis,  etc.,  R.  Co.  v.  Baker, 
67  Ark.  531,  55  SW  941;  Terre  Haute, 
etc.,  Tract.  Co.  v.  Frlschman,  67  Ind. 
A.  452,  107  NE  296;  Indianapolis  St. 
R.  Co.  v.  Brown,  82  Ind.  A.  130,  69 
NE  407;  Gerhart  v.  Metropolitan  St. 
R.  Co.,  132  Mo.  A.  646,  112  SW  12; 
Kennedy  v.  St.  Louts  Transit  Co.,  103 
Mo.  A.  1,  78  SW  77;  Henry  v.  Grant 
St.  Electric  R.  Co.,  24  Wash.  246,  64 
P  137.  But  see  Lincoln  St.  R.  Co. 
v.  McClellan,  54  Nebr.  872,  74  NW 
1074,  69  AmSR  736  (holding  that  an 
Instruction  Xhat,  the  Injury  being 
shown,  the  carrier,  to  escape  lia- 
bility, must  prove  that  the  passen- 
ger was  guilty  of  gross  contributory 
negligence,    is   erroneous). 

[a]  Instances  of  proper  Instruc- 
tional—(1)  It  Is  not  error  to  instruct n 
that,  if  the  passenger  has  made  out 
a  prima  facie  case,  he  is  entitled  to 
a  verdict,  unless  the  carrier  estab- 
lishes an  affirmative  defense  by  a 
preponderance  of  the  evidence,  where 
the  whole  of  the  Instruction  shows 
that  the  court  Is  simply  instructing 
that  contributory  negligence  of  the 
passenger  is  an  affirmative  defense. 
Henry  v.  Grant  St.  Electric  R.  Co., 
24  Wash.  246.  64  P  187.  (2)  Where 
the  court,  on  behalf  of  the  company, 
directs  a  finding  for  It  if  the  passen- 
ger was  not  caused  to  fall  by  the 
starting  of  the  car  with  a  sudden 
Jerk,  but  through  an  attempt  to  leave. 


the  car  while  it  was  in  motion,  she 
Is  entitled  to  an  instruction  that,  be- 
fore there  can  be  a  finding  for  the 
company  because  of  her  negligence, 
there  must  be  a  preponderance  of  evi- 
dence that  she  attempted  to  alight 
before  the  car  stopped.  Kennedy  v. 
St.  Louis  Transit  Co.,  103  Mo.  A.  1, 
78  SW  77.  (8)  Where  an  answer  in 
an  action  against  a  carrier  by  a  pas- 
senger to  recover  for  injuries  is 
treated  by  the  trial  court  and  both 
parties  as  pleading  contributory 
negligence,  and  several  Instructions 
bearing  on  that  issue  are  given  on 
request  of  defendant,  it  Is  not  error 
to  Instruct  that  contributory  negli- 
gence Is  an  affirmative  defense  to  be 
proved  by  defendant  unless  It  ap- 
pears in  other  evidence,  and  that,  if 
such  defense  Is  not  established,  the 
finding  shall  not  for  that  reason  be 
for  plaintiff,  but  it  shall  be  that  there 
was  no  contributory  negligence  in 
the  case.  Gerhart  v.  Metropolitan  St. 
R.  Co.,  182  Mo.  A.  546,  112  SW  12. 

39.  Miles  v.  St.  Louis,  etc.,  R.  Co., 
90  Ark.  485,  119  SW  887;  Missouri, 
etc.,  R.  Co.  v.  Turley,  1  Ind.  T.  276, 
37  SW  62  (rev  on  other  grounds  86 
Fed.  369,  29  CCA  1961;  Peck  v.  St. 
Louis  Transit  Co.,  178  Mo.  617,  77 
SW  736;  Herring  v.  Galveston,  etc., 
R.  Co.,  (Tex.  Civ.  A.)  108  SW  977 
[writ  of  error  dism  102  Tex.  100,  113 
SW  6211;  Selman  v.  Gulf,  etc  R.  Co., 
(Tex.  Civ.  A.)  101  SW  1080;  St.  John 
v.  Gulf,  etc.,  R.  Co.,  (Tex,  Civ.  A.)  80 
SW  235. 

[a]  Thus  a  charge  that  If,  while 
plaintiff  was  a  passenger  on  a  ca- 
boose of  a  freight  .train,  the  same 
was  struck  by  an  engine  with  un- 
usual force  and  violence  and  by  rea- 
son thereof  plaintiff  was  thrown  down 
and  injured,  and  it  was  negligence  to 
permit  the  caboose  to  be  so  struck, 
and  if  plaintiff  was  not  guilty  of  any 
contributory  negligence,  and  did  not 
assume  the  risk,  then  plaintiff  was 
entitled  to  recover,  is  erroneous,  as 
requiring  yplaintlff,  In  addition  to 
proving  defendant's  nsgllgenoe,  to 
prove  that  he  had  not  been  guilty  of 
contributory  negligence  and  had  not 
assumed  the  risk,  and  its  vice  is  in- 
tensified by  a  succeeding  paragraph 
that  the  burden  of  proof  Is  on  plain- 
tiff to  establish  his  case  by  a  pre- 
ponderance of  the  testimony.  Her- 
ring v.  Galveston,  etc.,  R.  Co.,  (Tex. 
Civ.  A.)  108  SW  977  [writ  of  error 
dism  102  Tex.  100,  118  SW  621]. 

33.  United  R.,  etc.,  Co.  v.  Riley, 
109  Md.  327,  71  A  970;  Barnes  v. 
Dallas  Cons.  Electric  St.  R.  Co.,  103 
Tex.  887,  128  SW  867  [rev  (Civ.  A.) 
119  SW  122].  But  see  Magulre  v.  St. 
Louis  Transit  Co.,  103  Mo.  A.  469.  78 
SW  838  (holding  that  an  instruction 
that  the  burden  of  proving  contribu- 
tory negligence  rests  on  defendant  Is' 
not  erroneous  as  depriving  defendant 
of  the  benefit  of  plaintiff's  own  evi- 
dence, although  contributory  negli- 
gence. If  shown  at  all,  was  shown  by 
plaintiffs  evidence  alone). 

34.  See  generally  Negligence  (29 
Cyc  6571;  Trial  [38  Cyc  1868).  And 
see  Louisville,  etc.,  R.  Co.  v.  Miller, 
141  Ind.  683,  37  NE  843  (holding 
that,  where  it  appeared  from  the 
special  verdict  that  plaintiff  entered 
a  passenger  car  and  seated  himself 
on  a  seat  provided  for  the  use  of 
passengers-:  and    paid  his    fare,    and 
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special  findings  questions  which  cannot  control  or 
affect  the  general  verdict,38  and  in  the  absence  of 
statute  no  particular  form  is  required  in  a  submis- 
sion of  a  special  interrogatory  as  to  contributory 
negligence ;  it  is  sufficient  if  it  substantially  presents 
the  issue.**  Where  the  special  findings  can  be  recon- 
ciled with  the  general  verdict,  the  latter  will  con- 
trol and  judgment  must  be  entered  accordingly;" 
but  if  the  special  findings  are  in  irreconcilable  con- 


flict with  the  general  verdict,  they  will  control  such 
verdict  and  judgment  must  be  entered  on  them,  not- 
withstanding the  general  verdict.3*  In  order  to 
support  a  judgment  thereon  the  findings  must  not 
be  inconsistent.3'  A  general  verdict  or  finding  must 
be  supported  by  the  weight  of  the  evidence;  other- 
wise it  may  be  set  aside,40  or  a  judgment  thereon 
reversed,41  and  a  new  trial  granted. 


XH.    TRANSPORTATION  IN  PALACE  AND  SLEEPING  OARS 


[$  1529]  A.  Character  and  Status  of  Palace  and 
Sleeping  Gar  Companies.  Palace  and  sleeping  cars 
are  operated  in  connection  with  railroad  trains, 
generally  by  independent  companies  that  make  a 
business  of  the  ownership  and  management  of  such 


cars,  and  the  status  of  such  a  company,  except 
where  it  is  declared  by  a  statutory  or  constitutional 
provision  to  be  a  common  carrier,*3  is  not  that  of  a 
common  carrier  of  goods  or  of  passengers,44  nor 
that   of   an   innkeeper,43   although    it   bears    some 


that  near  the  middle  of  a  curve 
the  train  was  thrown  from  the 
track,  whereby  he  was  Injured,  it  was 
sufficient  to  show  that  he  was  free 
from  contributory  negligence  wlth- 
-out  taking  into  account  that  part  of 
the  verdict  which  stated  that  he  was 
exercising-  "such  care,  prudence,  and 
caution  as  prudent  persons  would  and 
do  exercise  under  like  circum- 
stances); Darden  v.  Southern  Tract. 
Co.,  (Tex.  Civ.  A.)  172  SW  200  (a 
finding  that  there  was  no  discovered 
peril  held  Justified);  Texas,  etc.,  R. 
Co.  v.  Gray,  (Tex.  Civ.  A.)  71  SW 
316. 

[a]  Finding  conclusive  of  eos- 
trrtratorr  nagUffttnoe, — Where  in  an 
action  against  a  carrier  for  injuries 
to  a  passenger,  received  while  at- 
tempting to  board  the  train  at  a  sta- 
tion, there  was  evidence  to  Justify 
the  Jury  In  finding  that  defendant 
was  negligent  In  not  giving  the  pas- 
senger reasonable  time  to  board  the 
train  after  signal  that  it  was  ready 
to  move,  and  In  giving  the  train  an 
unusual  Jerk  while  the  passenger  was 
attempting  to  board  it,  and  the  Jury 
And  for  plaintiff,  it  is  conclusive  that 
he  was  not  guilty  of  contributory 
negligence.  .Texas,  etc.,  R.  Co.  v. 
Gray,  (Tex.  Civ.  A.)  71  SW  816. 

35.  Dykstra  v.  Grand  Rapids,  etc., 
R.  Co.,  165  Mich.  13,  130  NW  320. 

[a]  Tor  example*  where  plaintiff 
sued  to  recover  damages  for  injuries 
sustained  by  being  thrown  from  the 
rear  platform  of  defendant's  car  as 
she  was  about  to  alight,  by  a  pre- 
mature start  and  sudden  Jerk  of  the 
car  forward,  the  court  properly  re- 
fused to  submit  to  the  -jury  for 
special  findings  whether  plaintiff,  be- 
fore she  alighted,  was  cautioned  by 
the  conductor  to  wait  until  the  car 
stopped  or  until  the  usual  stopping 
place  was  reached,  as  such  question 
was  not  a  controlling  one.  Dykstra 
v.  Grand  Rapids,  etc.,  R.  Co.,  165 
Mich.  13,  130  NW  320. 

36.  Ward  v.  Chicago,  etc.,  R.  Co., 
102    Wis.    215,   78   NW   442. 

37.  Indiana  R.  Co.  v.  Maurer,  160 
Ind.  25,  66  NE  166;  Southern  R.  Co. 
v.  Roach,  38  Ind.  A.  211.  78  NE  201. 

38.  Adams  v.  Louisville,  etc,  R. 
Co..   82   Ky.   603,   6   KyL  686. 

39.  Walcsakowski  v.  Milwaukee 
Electric  R.,  etc.,  Co.,  167  Wis.  191, 
147  NW  20;  Conroy  v.  Chicago,  etc., 
R.  Co.,  96  Wis.  243,  70  NW  486.  38 
LRA  419  (special  verdict  held  too 
inconsistent  to  support  a  Judgment 
for  either   party). 

40.  Wolf  v.  Metropolitan  St.  R. 
Co..  82  App.  Div.  629  mem,  81  NTS 
"257;  Hogan  v.  Metropolitan  St.  R. 
Co.,  71  App.  Dlv.  614  mem,  75  NTS 
845;  Cincinnati,  etc..  Electric  R.  Co. 
v.   Lohe.  27  Oh.  Cir.  Ct.   138. 

fa]  rinding  sot  disturbed. — 
Where  a  passenger  was  standing  on 
the  platform  of  defendant's  car  at 
the  time  when  the  car  was  derailed, 
and  he  was  killed,  the  finding  in  his 
favor  will  not  be  disturbed  where 
there  was  conflicting  testimony  on 
the  Issues  as  to  whether  or  not 
there  was  standing  room  within  the 


car,  as  to  whether  or  not  the  em- 
ployees had  requested  the  deceased 
to  go  Inside,  and  as  to  whether  or 
not  such  passenger  had  knowledge 
of  the  rules  of  the  company  against 
passengers  standing  on  the  plat- 
form. Cincinnati,  etc..  Electric  St. 
R.  Co.  v.  Lohe,  27  Oh.  Cir.  Ct.  188. 

[b]  A  verdict  for  plaintiff  Is  not 
against  the  weight  of  evidence, 
where  the  issue  was  whether  de- 
fendant's street  car  was  in  motion 
when  plaintiff  attempted  to  board  it, 
and  plaintiff  testified  that  it  was 
not,  although  his  testimony  was 
contradicted  by  that  of  the  con- 
ductor and  a  passenger,  and  by  a 
statement  signed  by  plaintiff,  made 
to  a  person  employed  by  defendant, 
to  prepare  the  defense  in  its  acci- 
dent cases,  who  testified  that  he 
wrote  the  statement  at  plaintiffs 
dictation,  and  read  it  to  him  before 
he  signed  it,  plaintiff  testifying  that 
he  did  not  know  what  was  put  in 
the  statement.  Pohle  v.  Second  Ave. . 
R.  Co.,  13  App.  Dlv.  393,  42  NTS 
1092  [aft  161  N.  T.  666  mem.  57 
NE  1122  mem]. 

41.  Maloney  v.  Metropolitan  St. 
R.  Co.,  95  App.  Div.  393,  88  NTS  638; 
Clancy  v.  TonkerB  R  Co.,  88  App. 
Div.    612    mem,    84    NYS    789. 

42.  Crowe  v.  Michigan  Cent.  R. 
Co.,  142  Mich.  692,  106  NW  896.  See 
generally  New  Trial  [29  Cyc  820]. 

43.  See  constitutional  and  statu- 
tory provisions. 

[a]  Under  ths  Mississippi  oon- 
stUntlon  sleeping  car  companies  are 
declared  to  be  common  carriers. 
Pullman  Co.  v.  Kelly,  86  Miss.  87, 
38  S  317  (holding  that  as  a  common 
carrier,  under  Const.  I  195,  the  com- 
pany Is  under  obligation  to  give  to 
passengers  notice  of  arrival  at  their 
destination  and  opportunity  to  leave 
the  train);  Pullman  Palace  Car  Co. 
v.  Lawrence,  74  Miss.  782,  22  S  53. 

[b]  Under  th*  Interstate  Com- 
merce Act,  as  amended  by  the  act 
of  June  29,  1906  (34  U.  S.  St.  at  L. 
684),  the  term  "  common  carrier  "  as 
used  in  that  act  includes  sleeping 
car  companies.  Pullman  Co.  v. 
Linke,  203  Fed.  1017.  See  Myers  v. 
Pullman  Co.,  149  Ky.  776,  149  SW 
1002,  41  LRANS  799  (holding  that  a 
sleeping  car  company  cannot  be  held 
to  the  responsibilities  of  a  common 
carrier    in    intra-state    transactions). 

44.  U.  S. — Calhoun  v.  Pullman  Pal- 
ace Car  Co.,  149  Fed.  546  raff  159  Fed. 
387,    86    CCA    387,    16    LRANS    576]; 

'Pullman's  Palace  Car  Co.  v.  King,  99 
Fed.  880,  39  CCA  673;  Meyer  v.  St. 
Louis,  etc..  R.  Co.,  54  Fed.  116.  4 
CCA  221  raff  77  Fed.  1501;  Lemon  v. 
Pullman  Palace  Car  Co..  62  Fed.  262; 
Blum  v.  Southern  Pullman  Palace 
Car  Co.,  3  F.  Cas.  No.  1,574,  1  Flipp. 
600. 

Ala. —  Pullman  Co.  v.  Luts,  154 
Ala.  517,  46  S  676.  129  AmSR  67.  14 
LRANS  907. 

III.— Pullman  Palace  Car  Co.  v. 
Smith.   73    111.   360.   24   AmR   268. 

N.  T. —  Welding  v.  Wagner,  6 
NTWklyDig  262,  1  NTCltyCt  «6. 


Tenn. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  53.  23  SW  70.  42 
AmSR  902.  21  LRA  298  and  note. 
See  also  infra  6   1540. 

40.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  Fed.  54S  [aff  159  Fed. 
387,  86  CCA  387,  16-  LRANS  675]: 
Pullman's  Palace  Car  Co.  v.  King,  99 
Fed.  880,  39  CCA  673;  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  3 
F.  Cas.  No.  1,574,  1  Flipp.  500;  Pull- 
man Co.  v.  Lutz,  154  Ala.  517,  46  S 
675,  129  AmSR  67,  14  LRANS  907: 
Welding  v.  Wagner,  6  NTWklyDig 
262.  1  NTCltyCt  66.  See  also  infra 
I   1540. 

[a]  Sleeping  car  companies  ud 
innkeepers  distinguished. — "1st.  The 
peculiar  construction  of  sleeping 
cars  is  such  as  to  render  it  almost 
impossible  for  the  company,  even 
with  the  most  careful  watch,  to  pro- 
tect the  occupants  of  berths  from 
being  plundered  by  the  occupants  of 
adjoining  sections.  AH  the  berths 
open  upon  a  common  aisle,  and  are 
secured  only  by  a  curtain,  behind 
which  a  hand  may  be  Blipped  from 
an  adjoining  or  lower  berth  with 
scarcely  a  possibility  of  detection. 
2d.  As  a  compensation  for  his  ex- 
traordinary liability,  the  inn-keeper 
has  a  lien  upon  the  goods  of  his 
guests  for  the  price  of  their  entertain- 
ment. I  know  of  no  Instance  where 
the  proprietor  of  a  sleeping  car  has 
ever  asserted  such  lien,  and  it  is  pre- 
sumed that  none  such  exists.  The 
fact  that  he  is  paid  in  advance  does 
not  weaken  the  argument,  as  inn- 
keepers are  also  entitled  to  pre- 
payment. 3d.  The  inn-keeper  Is 
obliged  to  receive  every  guest  who 
applies  for  entertainment.  The 
sleeping  car  receives  only  first-class 
passengers  traveling  upon  that  par- 
ticular road,  and  it  has  not  yet  been 
decided  that  it  is  bound  to  receive 
those.  4th.  The  inn-keeper  is  bound 
to  furnish  food  as  well  as  lodging 
and  to  receive  and  care  for  the  goods 
of  his  guests,  and.  unlesB  otherwise 
provided  by  statute,  his  liability  is 
unrestricted  In  amount.  The  sleep- 
ing car  furnishes  a  bed  only,  and 
that,  too,  usually  for  a  single  night 
It  furnishes  no  food,  and  receives  no 
luggage  In  the  ordinary  sense  of  the 
term.  The  conveniences  of  the 
toilet  are  simply  an  incident  to  Uie 
lodging.  6th.  The  conveniences  of 
a  public  inn  are  an  imperative  ne- 
cessity to  the  traveler,  who  must 
otherwise  depend  upon  private  hos- 
pitality for  his  accommodation, 
notoriously  an  uncertain  reliance. 
The  traveler  by  rail,  hdwever,  is 
under  no  obligation  to  take  a  sleep- 
ing car.  The  railway  offers  him  an 
ordinary  coach,  and  cares  for  his 
goods  and  effects  in  a  van  especially 
provided  for  that  purpose.  6th.  The 
Inn-keeper  may  exclude  from  his 
house  every  one  but  his  own  serv- 
ants and  guests.  The  sleeping  car 
is  obliged  to  admit  the  employees  of 
the  train  to  collect  fares  and  con- 
trol its  movements.  7th.  The  sleep- 
ing   car    cannot     even     protect    its 
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marked  resemblance  to  each.4*  Such  a  company, 
however,  is  a  public  servant  and  its  relation  to  the 
public  imposes  on  it  certain  duties  and  liabilities  in 
the  carriage  of  passengers  and  their  effects;47  and 
the  state  may  impose  on  it  reasonable  regulations 
for  the  common  good,  subject  to  the  constitutional 
limitations  for  the  protection  of  rights  to  life,  lib- 
erty, and  property. 

ft  1530]  B.  Contract  Duty  in  General.49  The 
purchaser  of  sleeping  oar  accommodations  in  a  par- 
ticular sleeper  becomes  for  the  period  covered  by 
the  contract  the  owner  of  a  special  property  right 
in  that  sleeper,00  and  is  entitled  to  the  accommoda- 
tions for  which  he  has  contracted,  and  may  recover 
damages  if  he  is  not  furnished  such  accommoda- 
tions, or  accommodations  equally  as  good;"2  and 
the  company  cannot  relieve  itself  from  liability 
therefor  by  tendering  him  back  the  amount  of  the 
charges  which  have  been  paid  by  him,53  or  by  show- 
ing that  he  demanded  the  return  of  his  railroad 
tickets  from  the-  railroad  conductor.54  It  has  been 
held  that  the  demand  for  a  berth  on  the  part  of 
the  passenger,  and  the  promise  to  furnish  it  on  the 
part  of  the  company,  constitute  a  contract  which 
binds  the  passenger  to  pay  therefor,  and  binds  the 
company  to  furnish  it,  and.  these  mutual  obligations 


and  promises  constitute  a  valid  consideration  for 
the  contract,  and  that,  where  such  a  contract  has 
been  entered  into,  the  company  becomes  bound  to 
reserve  the  berth,  and  cannot  excuse  its  failure  to 
comply  with  its  undertaking  on  the  ground  that 
other  persons  demanded  the  berth  before  the  pas- 
senger presented  himself  to  pay  for  or  occupy  it.85 
To  establish  the  authority  of  an  agent  to  make  such 
reservations,  similar  acts  on  his  part  and  the  recog- 
nition of  them  by  the  company  under  similar  cir- 
cumstances may  be  shown,  and  the  company  can- 
not escape  liability  on  the  ground  that  its  agent  did 
not  understand  the  legal  effect  of  the  reservation.87 
Effect  of  ticket.  There  is  a  difference  between  the 
right  of  a  passenger  purchasing  an  ordinary  rail- 
road ticket,  and  the  right  which  he  obtains  in  buy- 
ing a  sleeping  car  ticket.68  Where  a  passenger  buys 
a  right  to  a  berth  in  a  sleeping  car,  the  ticket  he 
receives  is  not  a  contract,  but  merely'a  symbol  indi- 
cating to  the  sleeping  car  company 's  agent  that  the 
passenger  is  entitled  to  accommodations  in  the  car 
named  in  the  ticket,68  and  it  may  be  varied  or  con- 
tradicted by  parol  evidence.80  .  While,  as  between 
the  conductor  of  the  sleeping  car  and  the  passenger, 
the  passenger's  ticket  is  the  sole  evidence  of  the 


guests,  for  the  conductor  of  the 
train  has  a  light  to  put  them  off 
for  nonpayment  of  fare  or  violation 
of  its  rules  and  regulations."  Blum 
v.  Southern  Pullman  Palace  Car  Co., 
3  F.  Cas.  No.  1,574,  1  Flipjp.  600,  603. 

46.  Pullman  Palace  Car  Co.  v. 
Lawrence,  74  Miss.  782,  22  S  53. 
Sue  also  Allen  v.  Pullman's  Palace 
Car  Co.,  191  U.  S,  171,  183,  24  SCt  39, 
48  L.  ed.  134  (where  the  court  said: 
"While  the  Pullman  Company  may 
not  be  technically  a  common  carrier, 
still  we  think  It  comes  within  the 
scope  and  meaning  of  this  act  [an 
act  providing  that  no  carrier  Is  re- 
quired to  admit  any  passenger  to 
his  car  or  means  of  transportation]. 
A  sleeping  car  is  obviously  a  public 
means  of  transportation");  Pullman 
Co.  v.  Custer,  (Tex.  Civ.  A.)  140  SW 
847  (holding  that .  the  relation  of 
carrier  and  passenger  arises  between 
the  Pullman  Company  and  the  pur- 
chaser through  the  sale  of  a  Pullman 
car  seat  check). 

47.  Pullman  Co.  v.  LuU.  154  Ala. 
617.  620.  46  S  675,  129  AmSR  67,  14 
LRANS  907;  Pullman  Co.  v.  Riley, 
5  Ala.  A.  561,  669,  59  S  761:  Nevln 
v.  Pullman  Palace  Car  Co.,  106  111. 
222,  46  AmR  688:  Pullman  Palace 
Car  Co.  v.  Lawrence,  ,74  Miss.  782, 
22  S  53;  State  v.  Chicago,  etc,  R. 
Co..  162  Wis.  341,  347,  140  NW  70. 
AnnCasl914C  478.  See  also  infra  51 
1530-1544. 

"Sleeping  car  companies,  while 
neither ,  common  carriers  nor  inn- 
keepers, are  nevertheless  as  dis- 
tinctly public  servants  as  either  of 
the  former,  with  such  duties  im- 
posed by  law  in  their  relation  to  the 
general  public  as  fairly  and  reason- 
ably pertains  to  the  business  and 
arise  out  of  such  relation  in  the 
service  they  undertake  to  perform. 
They  operate  their  cars  in  connec- 
tion with  and  attached  to  trains  for 
the  transportation  of  passengers, 
and  though  they  do  not  contract  to 
transport  aa  common  carriers,  yet 
In  the  course  of  transportation  by 
the  carrier  they  hold  themselves  out 
to  the  traveling  public  as  affording 
In  their  palace  cars  accommodations, 
comforts,  and  conveniences  superior 
to  those  of  the  ordinary  day  coach 
of  the  carrier,  and  which  they 
promise  to  furnish  for  a  reward. 
They  have  their  own  conductors  In 
the  management  and  control  of  their 
cars,  and  their  porters  to  serve  and 
wait  upon  the  passenger;  and,  as  a 
matter  of  common  knowledge,  it  is 
their  custom  to  render  assistance  to 
their     passengers     In     disembarking 
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from  the  train.  It  is  also  a  matter 
of  common  knowledge  that  it  is  a 
common  practice  for  the  Pullman 
conductor  to  collect  from  his  pas- 
senger the  train  fare,  and  it  is  of 
nd  importance  in  this  connection  by 
what  arrangement  with  the  common 
carrier  or  its  agents  this  is  done." 
Pullman  Co.  v.  Lutz,  supra. 

"A  sleeping  car  company  engaged 
in  the  business  of  furnishing  sleep- 
ing car  accommodations  to  the 
traveling  public  is  a  public  service 
corporation,  and  is  liable  in  dam- 
ages, Just  as  other  public  service 
corporations  are  liable,  for  a  breach 
of  its  duties  to  a  member  of  the 
public  which  it  Is  bound  to  serve." 
Pullman   Co.    v.    Riley,   supra. 

"Sleeping  car  service,  is  a  busi- 
ness that  has  become  an  'incident  to 
the  passenger  traffic  of  the  railroad 
service  of  this  country,  and.  from  Its 
nature    and    relation    to    the    people 

fenerally,    it    Is    a    public    service." 
tate  v.  Chicago,  etc.,  R.  Co.,  supra. 

48.  State  v.  Chicago,  etc.,  R.  Co.. 
152  Wis.  341.  140  NW  70,  AnnCas 
1914C  478  and  note;  State  v.  Redmon, 
134  Wis.  89.  114  NW  137.  126  AmSR 
100S,  14  LRANS  229,  15  AnnCas  408. 

49.  Contract  duty  of  passenger 
carriers  generally  see  supra  il  1078- 

Boi  Pullman  Co.  v.  Riley,  6  Ala.  A. 
561,  59  S  761. 

61.  U.  S.— rPullman's  Palace-Car 
Co.  v.  King.  99  Fed.  380,  39  CCA  573. 

Ala. — Pullman  Co.  v.  Riley,  5  Ala. 
A   561,   69    S  .761. 

111. — Nevln  v.  Pullman  Palace  Car 
Co.,  106  111.  222.  46  AmR  688. 

Ind. — Pullman  Palace  Car  Co.  v. 
Taylor.  65  Ind.  153,  32  AmR  67.  See 
also  Pullman  Palace  Car  Co.  v.  Marsh, 
24  Ind.  A.  129,  53  NE  782  (where, 
however,  there  was  no  failure  on  the 
part  of  the  company  to  comply  with 
the  terms  of  the  contract). 

N.  Y.— Braun  v.  Webb,  32  Misc.  243, 
63   NYS   668. 

Tex. — Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  128.  5  SW  814,  6  Am 
SR  31  and  note;  Pullman  Palace  Car 
Co.  v.  Cain,  15  Tex.  Civ.  A.  603,  40 
SW  220. 

[a]  Accommodations  on  particular 
train.  Where  a  passenger  purchases 
sleeping  car  accommodations  on  a 
particular  train,  but  not  in  a  par- 
ticular car,  she  cannot  recover  dam- 
ages because  she  Is  required  to  ac- 
cept accommodations  in  a  different 
car  from  that  In  which  certain  of 
her  relatives  have  accommodations, 
or  on  a  different  section  of  the  train 
which   arrives  at   her  destination  at 


the  same  time  as  the  first  section. 
Pullman  Co.  v.  Riley.  6  Ala.  A.  661. 

69  S  761. 

[b]  Bights  under  pasa^— Where  a 
pass  entitles  plaintiff  and  his  wife, 
and  not  the  son,  to  sleeping  accom- 
modations, plaintiff  cannot  recover 
where  the  son,  at  the  consent  of 
plaintiff,  occupies  the  berth,  on  the 
theory  that  the  son  is  a  trespasser 
whom  the  sleeping  car  company  per- 
mits to  occupy  the  berth,  while  it 
excludes  plaintiff  from  the  accom- 
modations to  which  he  is  entitled. 
Pullman  Palace  Car  Co.  v.  Marsh, 
24  Ind.  A.  129.  53  NE  782. 

59.  Mann  Boudoir  Car  Co.  v. 
Dupre,  64  Fed.  646,  4  CCA  540,  21 
LRA  289  and  note;  Pullman  Palace 
Car  Co.  v.  Taylor,  65  Ind.  163,  82 
AmR  67. 

[a]  Bubrtitutlon.— (1 )  where  a 
sleeping  car  company  delivered  to  a 

Satron  a  check  purporting  to  entitle 
im  to  ride  from  one  station  to  an- 
other on  a  certain  designated  car  and 
in  a  berth  of  a  certain  number,  It 
was  the  duty  of  the  company  not 
merely  to  furnish  sleeping  car  ac- 
commodations for  the  trip,  but  to 
furnish  the  berth  referred  to  in  the 
car  designated,  or  at  least  to  furnish 
an  equally  desirable  berth  In  the 
same  locality  in  another  car  of  equal 
safety,  convenience,  and  comfort. 
Pullman  Palace  Car  Co.  v.  Taylor,  65 
Ind.  163,  32  AmR  67.  (2)  Where  by 
mistake  a  berth  Is  sold  which  cannot 
be  delivered,  and  another  one  is  ten- 
dered which  is  equally  good,  the  pas- 
senger cannot  refuse  to  accept  the 
one  offered  and  recover  damages. 
Mann  Boudoir  Car  Co.  v.  Dupre,  64 
Fed.  646.  4  CCA  640.  21  LRA  289. 

63.  Braun  v.  Webb,  32  Misc.  243, 
65   NYS  668. 

54.  Pullman  Co.  v.  Wlllett.  27  Oh. 
Cir.  Ct.  649. 

SB.  Pullman  Co.  v.  Wtllett,  27  Oh. 
Cir.  Ct.  649:  Pullman  Palace  Car  Co. 
v.   Booth.    (Tex.   Civ.  A.)    28   SW  719. 

66.  Pullman  Co.  v.  Willett,  27  Oh. 
Cir.  Ct.  649;  Pullman  Palace  Car  Co. 
v.  Nelson.  22  Tex.  Civ.  A.  223,  54  SW 
624. 

67.  Pullman  Co.  v.   Meyer,   (Ala.) 

70  S  763. 

68.  Armstrong  v.  Pullman  Co.,  108 
Miss.  25.  66  S  283.  LRA1915B  1202. 

6».  Pullman  Co.  v.  Riley.  5  Ala. 
A.  561.  59  S  761;  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267.  9 
NE  615.  58  AmR  136.- 

80.  Mann  Boudoir  Car  Co.  v. 
Dupre.    54    Fed.    646.    4    CCA    540.    21 
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contract,41  and  the  conductor  is  not  required  to  ac- 
cept the  uncorroborated  statement  of  a  passenger 
that  he  has  lost  his  ticket;12  if  the  ticket  is  incor- 
rect by  reason  of  the  fault  of  the  selling  agent,  the 
sleeping  car  company  is  bound  by  the  contract  which 
was  in  fact  made,  and  -cannot  shield  itself  from 
liability  for  nonperformance  of  the  actual  contract 
on  the  ground  that  it  had  made  a  regulation  which 
precluded  its  conductors  from  making  any  inquiry 
as  to  the  real  contract  or  from  carrying  it  out. 

Limitation  of  liability.  Contracts  of  a  sleeping 
car  company  for  limitation  of  liability  in  case  of 
negligence  are  invalid.05 

Duty  of  passenger.  The  passenger,  on  his  part, 
when  he  engages  a  berth  in  a  sleeping  car,  impliedly 
agrees  to  conduct  himself  in  a  quiet  and  orderly 
manner,  to  take  proper  care  of  his  berth  while  it 
is  in  his  possession,  and  to  give  it  up  at  the  end  of 
his  journey  in  as  good  condition  as  when  it  was 
assigned  to  him,  necessary  wear  excepted.44 

[$  1531]  0.  Doty  as  to  Transportation.  A  sleep- 
ing car  company,  by  furnishing  cars  under  a  con- 
tract with  a  railroad  company  to  be  used  as  sleep- 
ing cars  by  the  traveling  public,  does  not  undertake 
the  duty  of  transporting  the  passengers  to  their 
destination;87  but  the  obligation  which  devolves  on 
it  by  the  sale  of  a  ticket  is  to  grant  the  purchaser 
the  privilege  of  riding  in  its.  car  and  of  using  the 
additional  comforts  and  conveniences  which  it  fur- 
nishes.88 It  does,  however,  oblige  itself  to  have 
throughout  the  entire  line,  as  indicated  on  its  tick- 
ets, suitable  cars  to  allow  an  uninterrupted  transit, 
to  have  provided  such  connections  between  the  rail- 
TOads  intervening  between  the  termini  and  over  the 
route  indicated  on  the  tickets  as,  according  to  the 
regular  trains  running  on  such  roads,  will  permit  a 
continuous  transit,  and  to  see  that  these  roads  are 
so  situated,  manned,  and  operated  as,  according  to 
their  regularly  established  trains,  to  admit  of  a  con- 
tinuous passage  over  the  route  specified  in  the  tick- 
ets;44 and  where  all  these  obligations  are  fulfilled 
the  sleeping  car  company  cannot  be  held  liable  for 


the  failure  or  refusal  of  the  railroad  company  to 
perform  its  contract  for  the  transportation  of  the 
passenger.74 

[$  1532]  D.  Duty  to  Beceivo  Passengers — 1.  In 
General.  As  in  the  case  of  carriers  of  passengers,71 
one  of  the  duties  which  a  sleeping  car  company 
owes  to  the  public  is  that  of  treating  with  fairness 
and  without  unjust  discrimination  all  persons  whose 
patronage  is  solicited;  and  when,  therefore,  a  pas- 
senger who,  under  the  rules  of  the  company,  is  en- 
titled to  a  berth  on  the  payment  of  the  usual  fare, 
and  to  whom  no  personal  objection  attaches,  enters 
the  company 's  car  at  a  proper  time  for  the  purpose 
of  procuring  accommodation,  and  applies  in  a 
proper  manner  for- a  berth,  tendering  the  custom- 
ary price  therefor,  the  company  is  obliged  to  fur- 
nish the  accommodation,  provided  it  has  a  vacant 
berth  at  its  disposal;72  and  a  refusal,  without  good 
excuse,  to  furnish  accommodations  to  an  unobjec- 
tionable person,  on  the  usual  and  reasonable  terms, 
is  a  breach  of  legal  .duty.18  A  sleeping  car  com- 
pany's liability  to  persons  seeking  its  accommoda- 
tions rests  solely  on  the  breach  of  its  implied  obli- 
gation to  furnish  such  accommodations  as  it  holds 
itself  out  as  offering  to  the  public74  But  the  com- 
pany cannot  be  held  liable  for  refusing  to  furnish 
a  berth,  when  so  requested,  where  the  only  vacant 
berth  is  in  a  section  which  has  been  sold  previously, 
even  though  the  section  has  been  sold  to  one  person 
who  occupies  only  one  part  thereof;75  nor  can  it  be 
held  liable  for  the  refusal  of  its  agent  to  sell  a  sec- 
tion, occupied  at  the  time,  from  the  point  of  the 
occupant's  destination  before  that  point  has  been 
reached.78  And  even  though  all  the  accommodations 
on  a  sleeping  car  have  not  been  taken,  the  right  of  a 
person  to  a  berth  or  passage  thereon  is  not  unlim- 
ited, but  is  subject  to  such  reasonable  regulations 
as  the  company  may  prescribe.77  The  company  may, 
under  a  reasonable  regulation,  refuse  to  receive  as 
a  passenger  one  who  is  afflicted  with  a  contagious 
or  infectious  disease,78  or  who  is  insane;78  and  if 
such  person  has  already  purchased  a  ticket,  it  is 


61.  Pullman  Co.  v.  Riley,  5  Ala. 
A.  661.  69  S  761. 

S3.  Armstrong-  v.  Pullman  Co..  10* 
Miss.  26.  66  S  283,  LRA1915B  1202. 

63.  Pullman  Co.  v.  Riley,  6  Ala. 
A.  661,  69  S  761. 

64.  Pullman  Co.  v.  Riley,  S  Ala. 
A.  661,  69  S  761. 

66.  Stevenson  v.  Pullman  Palace- 
Car  Co.,  (Tex.  Civ.  A.)  32  SW  336. 
See  also  supra  {{1164-1164. 

'66.  Nevln  v.  Pullman  Palace  Car 
Co.,   106  111.   222,  46  AmR  688. 

67.  Campbell  v.  Pullman  Palace- 
Car  Co.,  42  Fed.  484  [aff  154  U.  S. 
613  mem,  14  SCt  1151  mem,  38  L.  ed. 
1069  meml. 

68.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  Fed.  546  [all  159  Fed. 
387.  86  CCA  887,  16  LRANS  6761; 
Duval  v.  Pullman  Palace-Car  Co.,  62 
Fed.  265,  10  CCA  831,  33  LRA  716: 
SImms  v.  Pullman  South  Car  Co.,  22 
F.  Cas  No.  12,869a;  Pullman  Co.  v. 
Lutz,  154  Ala.  617.  45  S  676,  129  Am 
SR  67,  14  LRANS  907;  Pullman 
Palace  Car  Co.  v.  Gavin,  93  Tenn.  53. 
23  SW  70,  42  AmSR  902.  21  LRA  298. 

69.  Slmms  v.  Pullman  South  Car 
Co.,  22  F.  Cas.  No.  12,869a;  Pullman 
Co.  v.  Riley,  5  Ala.  A.  661,  69  S  761; 
Pullman  Palace  Car  Co.  v.  Hocker, 
41  Tex.  Civ.  A.  607.  93  SW  1009. 

[a]  Through  sleeper.. — (1)  Where 
a  passenger  purchases  Pullman  ac- 
commodations between  two  points, 
food  to  leave  on  a  particular  train, 
ut  not  In  a  particular  sleeper,  she 
Is  not  necessarily  entitled  to  accom- 
modations the  entire  distance  in  a 
through  sleeper.  Pullman  Co.  v. 
Riley,     6     Ala.     A.     561,     59     S     761; 


contract 

fielled  to 
ntf  the  d 
ticket.     P 


Stephen  v.  International-  _  ,  _ 
Car  Co..  19  T.  L.  R.  621.  (Z) 
But,  where  the  company  sells  a  pas- 
senger accommodations  in  a  particu- 
lar car,  It  virtually  represents  and 
warrants  that  such  car  passes  over 
the  lines  named  In  the  passenger's 
ticket,  and  Is  liable  for  breach  of  the 
contract  If  the  passenger  is  corn- 
leave  the  car  before  reach* 
destination  called  for  in  his 
Pullman's  Palace-Car  Co.  v. 
King,  99  Fed.  380,  39  CCA  573. 

[b]  Boouirsd  to  ohang*  to  another 
oar.. — Where  a  passenger  entitled  to 
Pullman  accommodations  on  a  par- 
ticular train  Is  required  at  an  inter- 
vening point  to  leave  that  train  and 
accept  accommodations  on  the  second 
section  thereof,  there  Is  a  breach  of 
contract.  Pullman  Co.  v.  Riley,  6 
Ala.  A.  661,  59  S  761. 

70.  Calhoun  v.  Pullman  Co.,  169 
Fed.  387,  86  CCA  887,  16  LRANS  575 
[aff  149  Fed.  6461-  Louisville,  etc.,  R. 
Co.  v.  Fisher.  165  Fed.  68.  83  CCA 
684,  11  LRANS  926;  Duval  v.  Pull- 
man Palace-Car  Co.,  62  Fed.  265,  10 
CCA  331:  Slmms  v.  Pullman  South 
Car  Co.,  22  F.  Cas.  No.  12869a;  Pull- 
man Palace  Car  Co.  v.  Hocker,  41 
Tex.  Civ.  A.  607,  93  SW  1009.  See 
generally  infra  {  1646. 

[aj  Diversion  of  oar  on  aooouat  of 
wreck.— A  sleeping  car  company 
which  sells  accommodations  in  Its 
cars  between  points  on  a  railroad  to 
passengers  of  the  railroad  company, 
the  cars  being  hauled  by  the  railroad 
company  In  its  trains  under  a  con- 
tract between  the  two  companies.  Is 
not  liable  to  a  passenger  for  breach 


of  contract  because  the  car  in  which 
such  passenger  Is  riding  Is  diverted 
by  the  railroad  company  on  account 
of  a  wreck  and  does  not  reach  the 
passenger's  point  of  destination.  In 
consequence  of  which  he  Is  compelled 
to  change  Into  another  car.  Louis- 
ville, etc.,  R.  Co.  v.  Fisher,  155  Fed. 
68,  83  CCA  684,   11  LRANS  926. 

71.     See  supra  {{  1063-1068. 

76.    Nevln  v.   Pullman   Palace   C2 
Co.,   106  111.   222.  4*  AmR  688;    Pull 
man  Palace  Car  Co.  v.  Lawrence.   74 
Miss.   782,   22   S   63;    Pullman   Palace 
Car  Co.  v.  Booth,  (Tex.  Civ.  A.)    28 
SW  719. 

73.  Nevln  v.  Pullman  Palace  Car 
Co..  106  111.  222,  46  AmR  688. 

74.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  Fed.  546  tall  159  Fed. 
387,  86  CCA  887,  16  LRANS  675}. 

76.  Searles  v.  Mann  Boudoir  Car 
Co.,  45  Fed.  330. 

76.  Searles  v.  Mann  Boudoir  Car 
Co..  45  Fed.  330. 

77.  Pullman  Car  Co.  v.  Krauss. 
145  Ala.  895,  40  S  398,  4  LRANS  108. 
8  AnnCas  218;  Doherty  v.  Northern 
Pac.  R.  Co.,  48  Mont.  294,  116  P  401, 
36  LRANS  1139. 

78.  Pullman  Car  Co.  v.  Krauss. 
145  Ala.  395.  40  S  398.  4  LRANS  103 
and  note,  8  AnnCas  218. 

[a]  Bate  hold  reasonable, .  A  rule 
of  a  sleeping  car  company  excluding- 
from  its  cars  insane  persons  and  per- 
sons afflicted  with  contagious  or  in- 
fectious diseases  is  reasonable.  Pull- 
man Car  Co.  v.  Krauss,  145  Ala.  395. 
40  S  398,  4  LRANS  102  and  note.  8 
AnnCas  218. 

79.  Pullman    Car    Co.    v.    Krauss. 


For  latex  oases,  developments  and  «■*■(*•  in  the  law  see  cumulative  Annotations,  ammo  title,  page  and  note  number. 
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bound,  as  a  condition  to  the  rescission  of  the  con- 
tract, to  offer  to  return  the  purchase  price  of  the 
ticket* 

Discrimination  on  account  of  color.  The  obli- 
gation imposed  by  law  on  carriers  generally  to 
receive  for  carriage  all  properly  behaved  and  other- 
wise unobjectionable  persons  who  have  complied  with 
the  reasonable  regulations  precludes  the  carrier  from 
refusing  palace  car  accommodations  to  an  intended 
passenger  on  account  of  race  or  color;81  and  it  has 
been  held  that  statutory  provisions  requiring  sepa- 
rate accommodations  for  colored  persons  apply  to 
sleeping  cars.81  Where  a  sleeping  car  company  has 
contracted  to  furnish  accommodations  to  a  negro, 
it  cannot  defend  an  action  for  the  breach  of  its 
contract  on  the  ground  that  in  the  course  of  the 
journey  the  car  entered  a  state  where  the  transpor- 
tation of  negroes  in  the  same  car  with  white  pas- 
sengers was  illegal,  as  in  such  case  the  contract  of 
the  passenger  was  not  that  he  should  be  carried  in 
the  same  oar  with  white  persons. in  violation  of  law; 
but  he  had  the  right  to  assume  that  if  such  contin- 
gency arose  he  would  be  furnished  with  a  berth  in 
a  coach  or  apartment  of  equal  comfort  and  con- 
venience   separate    from-    the    white    passengers.8* 

Bight  of  husband  and  wife  to  occupy  same  berth. 
Where  a  berth  is  contracted  for  by  the  .husband, 
with  the  express  understanding  that  it  is  engaged 
for  the  joint  occupancy  of  himself  and  .wife,  or 
under  circumstances  which  are  not  misleading 
within  themselves,  the  refusal  to  permit  snch  a  jointf 
occupancy  without  other  reason  than  the  difference 
of  sex,  and  where  such  a  refusal  would  amount  to 
a  breach  Of  contract,  gives  to  the  injured  party  a 
right  of  action  for  damages.84  But  where  the  hus- 
band and  wife  individually  contract  for  a  berth,  the 
company  is  not  liable  fox  a  refusal  to  permit  them 
to  occupy  the  same  berth.83 

[J  1533]  2.  Extra  Fare  and  Ticket.  If  a  rail- 
road company  furnishes  a  sufficient  number  of  first- 
class  cars  with  the  usual  appliances  and  service  for 
the  accommodation  of  persons  entitled  to  first-class 
passage,  the  payment  of  a  first-class  fare  does  not 
entitle  a  passenger  to  demand  carriage  in  a  parlor 
car  in  the  train,  furnished  with  additional  con- 
veniences and  service;  and  for  such  additional  serv- 
ice and  accommodations  the  company  may  lawfully 
demand  a  reasonable  extra  compensation  from  those 


145  Ala.  395,  40  S  898.  4  LRAN8  103, 
8  AnnCas   218. 

80.  Pullman  Car  Co.  v.  Kraues, 
145  Ala.  395,  40  S  398,  4  LRANS  103, 
8  AnnCas  218. 

81.  See  supra  {  1004. 

8ft.  Alabama,  etc.,  R.  Co.  v.  Mor- 
ris, 103  Miss.  611,  60  8  11,  AnnCas 
191BB   613. 

83.  Pullman  Palace  Car  Co.  v. 
Cain,  15  Tex.  Civ.  A.  603,  40  SW 
220. 

84.  Pullman  Palace  Car  Co.  v. 
Bales,  80  Tex.  211,  16  SW  785. 

85.  Pullman  Palace  Car  Co.  v. 
Bales,  80  Tex.  211,  16  SW  785. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Hardy, 
65  Ark.  134,  17  SW  711;  Doherty  v. 
Northern  Pac.  R.  Co.,  43  Mont.  294, 
116  P  401.  36  LRANS  1139. 

[a]  »— wi«Mi  rule. — A  rule  gov- 
erning- trains  composed  exclusively 
of  sleepers,  requiring  passengers 
boarding  a  train  before  seven  o'clock 
A.  M.  to  pay  a  sleeping  berth  rate, 
Is  not  unreasonable.  Doherty  v. 
Northern  Pac.  R.  Co..  43  Mont.  294, 
116  P  401.  30  LRANS   1139. 

87.  St.  Louis,  etc.,  R.  Co.  v. 
Hardy,  65  Ark.  134,  17  SW  711. 

88.  Thorpe  v.  New  York  Cent, 
etc..  R.  Co.,  76  N.  T.  402,  82  AmR 
326. 

89.  Pullman  Palace  Car  Co.  v. 
Reed.  75  111.  126,  20  AmR  2*2. 


SO.  Buck  v.  Wwbb.  58  Hun  185,  11 
NYS  617.  Compare  Infra  f  1539  text 
and    notes    88,   89. 

91.  Lemon  v.  Pullman  Palace  Car 
Co..  62  Fed.   262. 

99.  Lemon  v.  Pullman  Palace  Car 
Co.,  62  Fed.  262;  Pullman  Palace  Car 
Co.  v.  Lee,  49  111.  A.   76. 

93.  Lawrence  v.  Pullman's  Palace 
Car  Co.,  144  Mass.  1,  10  NB  723,  59 
AmR  68. 

94.  Lemon  v.  Pullman  Palace  Car 
Co.,  62  Fed.  262. 

[a]  Soope  of  authority.— The  ser- 
vants of  the  railroad  company  are 
acting  within  the  scope  of  their  au- 
thority In  determining  who  shall 
have  accommodations  in  the  sleep- 
ing car.  Lemon  v.  Pullman  Palace 
Car  Co.,   52   Fed.   262. 

98.  Safety  and  comfort  of  pas- 
sengers generally  see  supra  85  1294— 
1402. 

96.  Campbell  v.  Pullman  Palace 
Car  Co.,  42  Fed.  484  faff  164  U.  S. 
613  mem,  14  SCt  1151  mem,  38  L. 
ed.  1069  mem]:  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  267,  9 
NE  616,  58  AmR  135;  Pullman  Co.  v. 
Norton,   (Tex.  Civ.  A.)   91  SW  841. 

[a]  Failure  to  keep  in  repair. — 
(1)  Where  a  sleeping  car  company 
contracts  with  a  railroad  company 
to  furnish  sleeping  cars  and  to  keep 
the  same  In  good  repair  at  Us  own 


passengers  who  from  choice  avail  themselves 
thereof  j89  and  it  has  this  right  notwithstanding  the 
amount  which  the  company  may  charge  for  a  first- 
class  passage  is  fixed  by  statute.87  In  case  a  pas- 
senger cannot  obtain  a  seat  in  an  ordinary  oar,  he 
may  pass  into  the  drawing-room  ear  without  first 
asking  the  railroad  conductor  for  a  seat,  and  may  re- 
cover for  injuries  received  by  reason  of  the  attempt 
of  the  drawing-room  car  employee  to  eject  him.88 

Bight  to  require  ticket.  A  sleeping  car  company 
may  lawfully  require  those  seeking  to  be  carried 
to  purchase  tickets,  when  convenient  facilities 
therefor  are  afforded,  to  exhibit  them  to  persons 
designated  by  it  for  that  purpose,  and  to  surrender ' 
them,  after  securing  their  berths  in  the  car,  when 
required  by  the  person  in  immediate  charge;88  and 
if  the  passenger  loses  his  ticket  he  may  be  refused 
the  accommodations  for  which  he  has  paid.80 

Bight  to  refuse  person  not  holding  railroad  ticket. 
Where  by  a  contract  between  the  sleeping  car  com- 
pany and  the  railroad  company  the  latter  company 
determines  what  passengers  shall  be  entitled  to 
occupy  the  sleeping  cars,  the  sleeping  car  company 
is  not  liable  for  a  refusal  to  furnish  a  berth  to  a 
passenger  who,  under  the  rules  of  the  railroad  com- 
pany, is  not  authorised  to  use  the  sleeping  car,*1 
such  as  for  a  refusal  in  accordance  with  the  terms 
of  its  agreement  with  the  railroad  company  to  fur- 
nish sleeping  car  accommodations  to  one  not  holding 
a  first-class  railroad  ticket,82  or  to  one  not  holding  a 
ticket  for  transportation  for  the  whole  route.*8  It 
is  immaterial  in  this  connection  that  the  agent  re- 
fusing to  sell  the  berth  was  the  agent  of  the  sleep- 
ing car  company  as  well  as  of  the  railroad  company, 
as,  in  refusing  such  accommodation,  he  is  acting  as 
the  agent  of  the  railroad  company,  and  not  of  the 
sleeping  car  company.9* 

[$  1534]  E.  Safety  and  Comfort  of  Passengers9* 
— 1.  In  General.  A  sleeping  car  company,  by  its 
invitation  to  passengers  to  occupy  its  cars,  holds 
itself  out  to  the  world  as  furnishing  safe  and  com- 
fortable cars,  and  when  it  sells  a  ticket  there  is  an 
implied  stipulation  that  its  cars  may  be  occupied 
with  reasonable  safety  and  comfort  as  sleeping 
cars.**  As  in  the  case  of  railroad  companies,9'  a 
sleeping  ear  company  is  required  to  exercise  a  high 
degree  of  care  for  the  personal  safety  and  comfort 
of  its  passengers;98  and  the  acts  of  the  conductor 

expense,  it  is  liable  to  a  passenger 
injured  in  consequence  of  Its  negli- 
gence In  falling  to  keep  the  cars  in 
repair  without  reference  to  the  ques- 
tion for  whom  it  acted,  and  although 
It  is  but  an  employee  of  the  rail- 
road company.  Pullman  Co.  v.  Nor- 
ton, (Tex.  Civ.  A.)  91  SW  841.  (2) 
Although  the  railroad  company  and 
the  sleeping  car  company  are  both 
wrongdoers  in  reference  to  the  pas- 
sengers, ainee  the  railroad  company 
can  recover  against  the  sleeping 
car  company,  In  case  it  shall  be 
held  liable  for  the  injury,  the  law 
will  compel  the  sleeping  car  company 
to  bear  the  burden  arising  from  Its 
negligence.  Pullman  Co.  v.  Norton, 
supra.  (3)  A  vestibule  curtain  on  a 
sleeping  car  Is  a  part  of  the  car 
within  a  contract  binding  a  sleeping 
car  company  to  furnish  cars  to  a 
railroad  company,  and  to  keep  the 
same  in  repair.  Pullman  Co.  v. 
Norton,   supra. 

97.  See'supra  !|  1295-1300. 

98.  U.  S. — Campbell  v.  Pullman 
Palace  Car  Co..  42  Fed.  484  taff  164 
U.  S  513  mem,  14  SCt  1161  mem.  88 
L.  ed.  1069  mem]. 

N.  Y.— Dwindle  v.  New  York  Cent., 
etc.,  R.  Co.,  120  N.  Y.  117,  24  NB  319. 
17  AmSR  611,  8  LRA  224. 

S.   C. — Calder  v.  Southern  R.  Co., 
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and  the  porter  of  a  sleeping  car  with  reference  to 
the  safety  of  the  passenger  are  within  the  scope  of 
their  employment  so  as  to  render  the  company  liable 
for  their  negligence  or  misconduct."  But  the  pas- 
senger cannot  complain  of  inconvenience  or  discom- 
fort which  is  incidental  to  the  operation  of  the  car;1 
nor  can  he  complain  of  the  closing  of  a  door 
so  as  to  injure  his  hand,  where  the  porter 
closing  it  had  no  knowledge  that  the  passen- 
ger's hand  was  in  a  dangerous  position.2  A 
state  statute  prohibiting  a  sleeping  car  company, 
under  a  penalty,  from  letting  down  an  unoccupied 
upper  berth,  when  the  lower  berth  is  occupied,  is 
unconstitutional  under  the  due  process  clause  of  the 
fourteenth  amendment  as  an  arbitrary  taking  of 
property  without  compensation.8  Nor  can  such  a 
statute  be  justified  as  a  health  measure  under  the 
police  power  of  the  state,4  or  as  an  amendment  or 
alteration  of  the  charter  of  the  corporation  under 
the  reserve  power  of  the  state  in  that  respect.4 

Usual  conveniences.  A  passenger  on  a  sleeping 
car  has  the  right  to  expect  those  conveniences  which 
are  ordinarily  furnished  in  such  cars,  and  for  which 
he  has  paid,"  and  there  is  an.  implied  agreement  on 
the  part  of  the  company  that  it  will  keep  and  fur- 
nish such  supplies  and  conveniences  as  are  usual 
and  necessary  to  the  health  and  comfort  of  the 
passengers.7 

[v  1536]  2.  Particular  Duties.  It  is  the  duty  of 
a  sleeping  car  company,  or  of  a  railroad  company 


if  it  furnishes  the  sleeping  ear,  to  give  a  passenger 
reasonably  safe  means  for  getting  into  and  ont  of  a 
berth,8  to  furnish  proper  attendance,*  to  furnish 
lights  and  to  use  reasonable  diligence  to  maintain 
them  in  the  toilet  room  and  other  parts  of  the  car 
which  are  subject  to  use  by  the  passengers  at  vari- 
ous times,14  and  to  keep  the  aisle  of  the  car  free 
from  obstruction  and  open  to  the  use  of  the  pas- 
sengers, and  the  passengers  may  assume  that  they 
can  safely  pass  through  the  car.11  Where  a  sleeping 
car  company  accepts'  as  a  passenger  a  sick  person 
on  the  way  to  a  hospital,  it  is  the  duty  of  the  em- 
ployees of  such  company  to  see  that  the  passenger 
is  properly  taken  from  the  car  to  the  depot  at  her 
destination;1*  and  this  duty  is  not  waived  by  the 
fact  that  the  conductor  telegraphed  for  an  ambu- 
lance and  to  plaintiff's  friends  to  meet  her,  since 
in  so  doing  the  conductor  acted  as  the  passenger's 
agent.18  , 

Duty  to  prepare  berth.  While  it  is  the  company's 
duty  to  have  the  passenger's  berth  made  up  and 
ready  for  his  occupancy  at  the  proper  time,  the 
passenger  cannot  recover  damages  merely  became 
the  company's  employee  failed  to  comply  immedi- 
ately with  the  request  for  the  preparation  of  his 
berth." 

Duty  to  notify  and  to  awaken  passenger.  It  is 
the  duty  of  a  sleeping  car  company  to  notify  a  pas- 
senger on  its  car  of  the  train's  arrival  at  his  des- 
tination,18 and  to  awaken  the  occupant  of  a  berth 


89  S.  C.  287.  71  SE  841.  AnnCas 
1913A  894  and  note. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  580,  94  SW  671. 

Tex. — Pullman  Co.  v.  Norton,  (Civ. 
A.)  91  SW  841. 

[a]  High  degree  of  cere.  "There 
seems  to  Be  no  good  reason  why  the 
sleeping  car  company  should  not  be 
held  to  the  same  high  degree  of  ac- 
countability for  the  wrongful  and 
tortious  acts  of  Its  servants  as  Is 
exacted  of  common  carriers  of  pas- 
sengers, and  especially  of  carriers  by 
rail?'   2  Hutchinson  Carriers   J   1146 

quot  Pullman  Co.  v.  Hoyle.  62  Tex. 
Tv.  A.  534,  641,   115  SW  316}. 

[b]  A  railroad  company  and  a 
•leepuur  oar  company  both  owe  to  a 
passenger  the  duty  of  exercising-  care 
in  protecting  him  from  Injury.  Pull- 

""     ■         (Tex.   Civ. 


Hv 


A.) 


man  Co.    v.   Norton, 
91  SW  841. 

[c]  Setting  down  passenger^ 
A  sleeping  car  company  owes  a  pas- 
senger the  duty  to  discharge  her 
safely  at  her  destination.  Pullman 
Co.  v.  Hoyle,  62  Tex.  Civ.  A  634,  116 
SW  315  (holding  that,  where  a 
woman  passenger  was  directed  by 
those  In  charge  of  a  sleeping  car  to 
get  off  at  the  stopping  of  the  train 
before  reaching  the  depot  at  her  des- 
tination, personal  injuries  received 
by  reason  of  having  to  walk  to  the 
depot  carrying  her  child  and  baggage 
were  natural  and  probable  results  of 
such  wrong,  and  damages  therefor 
were  recoverable). 

99.  Campbell  v.  Pullman  Palace- 
Car  Co.,  42  Fed.  484  [aff  154  U.  S. 
513  mem,  14  SCt  1161  mem,  38  L. 
ed.  1069  mem];  Pullman  Palace-Car 
Co.  v.  Smith.  79  Tex.  468,  14  SW 
993.  23  AmSR  356.  13  LRA  215. 

1.  Edmundson  v.  Pullman  Palace- 
Car  Co.,  92  Fed.  824.  34  CCA  382. 

[a]  Open  ventilator. — Where  a 
ventilator  at  the  top  of  a  sleeping 
car  was  left  open  at  night,  in  mid- 
summer, and  rain  drove  In  on  the 
occupant  of  an  upper  berth,  in  con- 
sequence of  which,  as  be  claimed,  he 
contracted  a  cold,  and  was  made  111, 
and  it  appeared  that  such  windows 
were  usually  left  open  at  that  sea- 
son, but  were  always  opened  or 
closed  as  requested  by  the  person 
occupying     the     upper     berth,     and 


could   be  opened   or  closed  by  such 

fierson,  and  the  occupant  in  the  case 
n  question  was  an  experienced 
traveler,  but  made  no  request  that 
the  window  be  closed,  and  there  wad 
nothing  to  give  notice  to  the  em- 
ployees of  the  sleeping  car  com- 
pany that  he  required  special  care 
or  attention,  such  facts  did  not  es- 
tablish negligence  on  the  part  of  the 
company  which  rendered  It  liable  for 
his  Illness.  Edmundson  v.  Pullman 
Palace-Car  Co.,  92  Fed.  824.  34  CCA 
382 

a.  Wllkins  v.  Pullman  Co.,  166 
Fed.  1004. 

3.  Chicago,  etc.,  R.  Co.  v.  State, 
238  V.  S.  491.  35  SCt  869.  69  L.  ed. 
1423  [rev  152  Wis.  341.  140  NW  70, 
AnnCasl914C  478]. 

4.  Chicago,  etc..  R.  Co.  v.  State, 
238  U.  S.  491.  35  SCt  869.  59  L.  ed. 
1423  [rev  152  Wis.  341.  140  NW  70 
AnnCasl914C  478];  State  v.  Redmon, 
134  Wis.  89.  114  NW  137.  126  AmSR 
1003,  14   LRANS  229.  15  AnnCas  408. 

5.  Chicago,  etc..  R.  Co.  v.  State, 
238  U.  S.  491,  35  SCt  869,  59  L.  ed. 
1423  [rev  152  Wis.  841,  140  NW  70, 
AnnCasl914C  4781. 

a  Oxanne  v..  Illinois  Cent  R.  Co., 
151  Fed.  900  [aff  157  Fed.  1004,  86 
CCA  678]:  Piper  v.  New  York  Cent, 
etc.,  R.  Co..  76  Hun  44,  27  NYS  698,  89 
Hun  75,  34  NYS  1072  [rev  on  other 
grounds  166  N.  Y.  224,  60  NE  851,  66 
AmSR  660,  41  LRA  724];  Pullman  Co. 
v.  Norton.  (Tex.  Civ.  A)  91  SW  841. 

[a]  ■eats  and  handholds  la  Greas- 
ing room. — Where  a  passenger  in  a 
sleeping  car  on  a  railroad  was  thrown 
down  while  in  the  ladles'  dressing 
room,  by  the  swing  of  the  car  as  the 
train  passed  around  a  curve  going 
at  its  ordinary  speed,  and  the  car  was 
constructed  according  to  a  pattern 
uniformly  used  by  the  makers,  which 
was  considered  the  best,  but  the 
ladles'  dressing  room  was  not  equip- 
ped with  handholds  affixed"  to  the 
walls,  nor  with  any  seat  or  chair, 
and  cars  of  the  type  In  question  had 
been  operated  for  years  with  safety, 
and  plaintiff's  injury  was  the  first  of 
its  kind  that  the  sleeping  car  com- 
pany had  ever  known,  the  failure  to 
equip  the  dressing  room  with  seats 
and  handholds  did  not  constitute  neg- 
ligence   per    se.     Oxanne    v.    Illinois 


Cent   R.   Co.,   151   Fed.   900    [aff   157 
Fed.  1004.  85  CCA  678]. 

7.  Nevln  ▼.  Pullman  Palace  Oar 
Co..  106  111.  222,  46  AmR  688. 

8.  Pullman's  Palace  Car  Co.  v. 
Fielding,  62  111.  A.  677. 

9.  SImms  v.  Pullman  South  Car 
Co..  22  F.  Caa.  No.  12,869a;  Pullman's 
Palace  Car  Co.  v.  Fielding,  62  III.  A. 
677. 

[a]  By  furnishing  call  fcaUs  to 
enable  the  passengers  to  summon  the 
employees,  the  company  holds  out 
notice  that  the  bells  will  be  responded 
to  when  rung,  and  in  the  nighttime 
it  is  the  duty  of  Us  employees  to  be 
ready  to  respond  when  so  summoned. 
Pullman's  Palace  Car  Co.  v.  Field- 
ing. 62  111.  A.  577. 

10.  Piper  v.  New  York  Cent^  etc 
R.  Co..  7*6  Hun  44.  27  NYS  Sis.  89 
Hun  76,  34  NYS  1072  [rev  on  other 
grounds.  156  N.  Y.  224,  50  NB  851.  CC 
AmSR  660.   41   LRA  724]. 

[a]  Duty  as  primarily  oa  the 
railroad  company  to  light  the  pas- 
sageway or  toilet  room.  Valentine 
v.  Northern  Pac.  R.  Co..  70  Wash. 
95.   126  P  99. 

11.  Levlen  v.  Webb.  30  Misc.  1*6. 
61  NYS  1113  [app  dlsra  30  Misc.  742, 
63   NYS   155]. 

15.  Pullman  Co.  v.  Finley.  20  Wyo. 
456,  125  P  380. 

[a]  Che  company's  failure  to 
notify  the-  train  conductor  of  the 
passenger's  condition  and  the  neces- 
sity of  assisting  her  to  disembark 
is  actionable  negligence  which  will 
render  it  liable  for  injuries  caused 
by  carrying  her  by  her  destination. 
Pullman  Co.  v.  Finley.  20  Wyo.  456. 
125   P  280. 

13.  Pullman  Co.  v.  Finley.  20  'Wyo. 
456,   125  P  380. 

14.  Nevln  v.  Pullman  Palace  Car 
Co..  106  111.  222,  46  AmR  688. 

16.  Pullman's  Palace  Car  Co.  ▼. 
Ehrman,  65  Miss.  383,  4  S  113. 

ie.  Pullman  Co.  v.  Luts.  164  Ala. 
517.  621,  45  S  676.  129  AmSR  67.  14 
LRANS  907  and  note  [clt  Cyc];  Pull- 
man Co.  v.  Kelly,  86  Miss.  87.  88  S 
317. 

[a]  la  Wsslsstppl,  under  Const. 
9  195,  declaring,  sleeping  car  com- 
panies common  carriers  and  subject 
to  liability  as  such.  It  Is  their  duty 
to    notify    passengers    on    their    cars 


For  later  oases,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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in  reasonable  time  for  him  to  dress  safely  and  com- 
fortably and  to  leave  the  train  at  the  point  of  his 
destination,  and  it  is  liable  for  a  failure  so  to  do." 

[$  1536]  S.  Protection  of  Passenger— a.  In  Gen- 
eral. A  sleeping  car  company  also  has  the  dnty  of 
exercising  a  reasonable  watch  over  the  safety  of  its 
sleeping  passengers,18  and  of  using  all  proper  means 
within  its  power  to  preserve  order  in  its  cars  during 
the  journey,  especially  during  the  sleeping  hours, 
and  to  permit  the  passengers  peaceably  to  occupy 
the  berths  without  any  interference  with  their 
proper  use  and  enjoyment;19  and  if  injuries  arise 
through  the  failure  of  its  employees  in  charge  of 
the  cars  to  exercise  due  care  for  the  protection  and 
comfort  of  persons  using  them  in  accordance  with 
the  regulations  of  the  company,  the  company  is 
liable.  But  it  is  not  liable  to  a  passenger  for  in- 
juries which  it  had  no  reason  to  foresee. 

[4  1537]  b.  Assaults  and  Insults  by  Employees.22 
A  sleeping  car  company  is  liable,  like  a  carrier  of 
passengers,  for  wrongful  insults,  and  for  assault 
on  a  passenger  by  an  employee  in  charge  of  the  car, 
such  as  the  porter,24  but  not  for  a  wanton  assault 
committed  by  the  employee  outside  of  the  scope  of 
his  employment  and  the  functions  committed  to 
him;21  nor  is  the  company  liable  for  an  assault  by 
its  employee,  which  was  provoked  by  the  wrongful 
conduct  of  the  passenger.28 

Budeness  of  employees.  It  is  the  duty  of  a  sleeping 
car  company  to  investigate  matters  apparently  show- 
ing improper  conduct  by  passengers.  Such  investi- 
gation should  be  conducted  without  rudeness  or 
greater  publicity  than  necessary ;  but  mere  rudeness 
of  manner  in  discharging  the  duty,  not  accompanied 
by  violence,  will  not  of  itself  be  a  cause  of  action, 
although  it  may  be  considered  in  aggravation  of 


damages  if  a   cause  of  action  otherwise  exists.27 

As  to  person  lawfully  on  car,  but  not  a  passen- 
ger. The  liability  of  a  sleeping  car  company  for 
injuries  to  a  person  not  a  passenger,  but  lawfully 
on  the  car,  caused  by  the  wanton  and  unprovoked 
assault  by  its  employee,  is  not  governed  by  the  prin- 
ciples regulating  the  liability  of  common  carriers, 
under  the  contract  of  carriage,  for  like  assaults  com- 
mitted by  their  employees  on  passengers;  but  the 
obligation  in  such  a  case  is  independent  of  any  con- 
tractual relation  and  is  governed  by  the  general 
principles  of  the  law  of  master  and  servant,28  the 
company  being  liable  as  any  other  master  for  an 
injury  caused  by  its  employee  in  the  course  of  his 
employment.28 

[,  1538]  c.  Assaults  by  Third  Persons.  A  sleep- 
ing car  company,  and  also  the  railroad  company, 
are  liable  for  a  failure  to  use  due  caTe  to  protect  a 
passenger  from  insult  or  injury  from  third  persons.80 
But  the  company  cannot  be  held  liable  for  inju- 
ries received  by  a  passenger  at  the  hands  of  an 
intruder,  a  stranger,  or  a  fellow  passenger,  where 
its  employees  neither  knew,  nor  in  the  light  of  sur- 
rounding circumstances  were  bound  to  know,  that 
the  danger  threatened  was  to  be  apprehended,  and 
failed  to  use  their  authority  and  power  to  protect 
the  passenger  therefrom;81  nor  does  the  company's 
duty  to  exercise  reasonable  care  to  protect  passen- 
gers require  it  or  its  employees  to  prevent  the  ar- 
rest and  removal  of  a  passenger.82 

[$  1539]  F.  Ejection  of  Passenger.  A  palace  or 
sleeping  car  company,  like  a  railroad  company,  has 
a  right  to  eject  a  passenger  from  the  accommoda- 
tions of  its  cars,  for  a  sufficient  cause.88  Thus  a 
passenger  may  be  ejected  for  refusing  to  pay  the 


when  they  have  reached  their  desti- 
nation, and  to  afford  them  reasonable 
opportunity  to  alight.  Pullman  Co. 
v.  Kelly.  86  Miss.  87.  38  S  317. 
■  17.  Airey  v.  Pullman  Palace  Car 
Co.,  60  La.  Ann.  648.  23  S  512;  Pull- 
man Palace  Car  Co.  v.  Smith,  79  Tex. 
468,  14  SW  993.  23  AmSR  366,  13  LRA 
215:  McKeon  v.  Chicago,  etc.,  R.  Co., 
94  Wis.  477,  69  NW  175,  69  AmSR 
910.  36  LRA  252. 

Duty  of  railroad  oompaay  to 
awaken  passenger  see  supra  5   1273. 

10.  Ga. — Pullman's  Palace  Car  Co. 
v.  Harvey,  101  Ga.  733,  28  SE  989; 
Kates  v.  Pullman's  Palace  Car  Co., 
96  Ga.  810,  23  SB  186.  ■ 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter,  107  Ky.  619.  54  SW  845.  21 
KyL  1248,  47  LRA  286. 

N.  T. — Carpenter  v.  New  York,  etc., 
R.  Co.,  124  N.  Y.  63,  26  NE  277,  21 
AmSR  644.   11   LRA   769. 

S.  C. — Calder  v.  Southern  R.  Co., 
89  S.  C.  287.  71  SB  841,  AnnCasl913A 
894  and  note. 

Tenn. — St.  Louis,  etc.,  R.  Co.  v. 
Hatch,   116  Tenn.  580.  94  SW  671.  • 

[a]  Degree  of  oare^-A  sleeping 
car  company  is  bound  to  exercise 
only  ordinary  and  reasonable  care 
and    diligence    in    watching   over   its 

Jiassengers  to  protect  them  from  ln- 
ury.    St.  Louis,  etc.,  R.  Co.  v.  Hatch, 
116  Tenn.  680.  94  SW  671. 

.19.  Nevln  v.  Pullman  Palace  Car 
Co.,  106  111.  222,  46  AmR  688. 

30.  Campbell  v.  Pullman  Palace- 
Car  Co.,  42  Fed.  484  [aft*  164  U.  S.  613 
mem,  14  SCt  151  mem,  38  L.  ed.  1069 
mem]. 

31.  Connell  v.  Chesapeake,  etc.,  R. 
Co.,  93  Va.  44.  24  SIS  467.  67  AmSR 
786.  32  LRA  792. 

33.     See  also  supra  55  1326.  1327. 

33.  Pullman  Co.  v.  Riley,  5  Ala. 
A.  561,  69  S  761.  See  also  supra  ( 
1328. 

34.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  [aff  164  U.  S. 
513  mem,  14  SCt  1151  mem,  38  L.  ed. 
1069  mem]:  Pullman  Palace  Car  Co. 
v.  Lawrence,  74  Miss.  782,  22  S  53. 


[a]  An  Indecent  assault  made  by 
Its  porter  on  a  woman  passenger  ren- 
ders the  company  liable  therefor. 
Campbell  v.  Pullman  Palace-Car  Co.. 
42  Fed.  484  [aff  164  U.  S.  613  mem, 
14  SCt  1161  mem,  28  L.  ed.  1069 
mem]. 

35.  Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  3  S  631,  8 
AmSR  512. 

SB.  Rohrback  v.  Pullman  Palace 
Car  Co.,  166  Fed.  797.  See  also  supra 
i    1327. 

[a]  Thus,  where  plaintiff,  after 
purchasing  a  seat  in  defendant's  par- 
lor car,  ordered  a  meal  and  later 
objected  that  he  was  not  being  served 
in  his  turn,  and  the  porter  politely 
informed  him  that  ladies'  orders 
were  served  first,  whereupon  plain- 
tiff started  to  the  platform  of  the 
oar  to  complain  to  the  conductor  and 
in  doing  so  called  the  porter  a  "black 
bastard."  whereupon  the  porter  aa- 
«aulted  him,  plaintiff  provoked  the 
assault,  and  the  parlor  car  company 
was  therefore  not  responsible  there- 
for, under  the  rule  that  parlor  car 
companies  are  only  bound  to  provide 
competent  and  careful  employees,  and 
are  liable  for  assaults  or  violence 
of  the  employees  only  when  not  pro- 
voked by  the  wrongful  conduct  of 
the  passenger.  Rohrback  v.  Pullman 
Palace  Car  Co.,  166  Fed.  797. 

37.  Pullman  Palace-Car  Co.  v. 
Bales,  80  Tex.  211,  15  SW  785. 

38.  Williams  v.  Pullman  Palace 
Car  Co.,  40  La.  Ann.  87,  3  S  631,  8 
AmSR  512;  Cassedy  v.  Pullman  Pal- 
ace-Car Co.,   (Miss.)   17  S  378. 

[a]  Tor  an  assault  by  the  porter 
on  a  passenger  not  entitled  to  ao- 
oommodatlon  in  a  sleeping  car,  the 
sleeping  car  company  is  not  liable. 
Cassedy  v.  Pullman  Palace-Car  Co., 
(Miss.)   17  S  373. 

39.  Campbell  v.  Pullman  Palace- 
Car  Co..  42  Fed.  484  [aff  164  U.  S. 
513  mem.  14  SCt  1151  mem.  38  L.  ed. 
1069  mem];  Heenrlch  v.  Pullman  Pal- 
ace-Car Co.,  20  Fed.  100. 

30.    Hill  v.  Pullman  Co.,  188  Fed. 


497:  Calder  v.  Southern  R.  Co.,  89  S. 
C.  287,  71  SB  841,  AnnCasl913A  894 
and  note;  St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  580,  94  SW  671; 
Houston,  etc.,  R.  Co.  v.  Perkins,  21 
Tex.  Civ.  A.  508,  62  SW  124. 

[a]  Bobbery  accompanied  by  vio- 
lence.— Since  violence  is  often  a  con- 
comitant of  sneak  theiving  or  robbery 
of  a  sleeping  victim,  a  sleeping  car 
company  bound  to  keep  watch  over 
its  passengers  to  prevent  robbery  is 
bound  to  take  notice  of  the  fact  that 
violence  is  liable  to  accompany  the 
robbery  of  passengers  while  asleep, 
and  hence  the  company  is  liable  for 
personal  injuries  to  a  passenger 
caused  by  a  robber  inflicting  a  blow 
on  him  while  he  was  asleep  in  order 
to  effect  the  robbery,  all  of  which 
was  due  to  the  sleeping  car  com- 
pany's negligence  in  failing  to  keep 
a  sufficient  watch.  Hill  v.  Pullman 
Co.,    188   Fed.   497. 

31.  Connell  v.  Chesapeake,  etc.,  R. 
Co.,  93  Va.  44,  24  SB  467,  67  AmSR 
786.  32  LRA  792.  See  also  supra 
55-1832    1838. 

33.  Thompklns  v.  Missouri,  etc., 
R.  Co.,  211  Fed.  391,  128  CCA  1,  52 
LRANS  791. 

33.  Mann  Boudoir  Car  Co.  v.  Du- 
nre,  54  Fed.  646,  4  CCA  640.  21  LRA 
289  and  note;  Meyer  v.  St.  Louis,  etc, 
R.  Co.,  54  Fed.  116,  4  CCA  221  [aff 
77  Fed.  160].    See  also  supra  55  1165- 

[a]  Berth  sou  through  mistake*— 
No  recovery  can  be  had  for  injuries 
sustained  by  the  ejection  of  a  pas- 
senger without  compulsion  from  a 
sleeping  car  berth,  when  it  appears 
that  the  berth  in  question  was  cus- 
tomarily reserved  by  standing  order 
of  the  company  and  had  been  erro- 
neously sold  by  the  conductor,  and 
that  he,  on  discovering  his  error, 
notified  the  passenger  and  offered 
equal  accommodation  elsewhere, 
which  the  passenger  refused.  Mann 
Boudoir  Car  Co.  v.  Dupre,  54  Fed.  646, 
4  CCA  540,  21  LRA  289  and  note. 
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regular  extra  charge  demanded  for  the  accommoda- 
tions in  such  a  car,"  or  for  failing  to  procure  a 
proper  railroad  ticket,8*  or  for  insistipg  on  bringing 
improper  articles  into  the  car.86  Where  the  ejection 
is  made  without  a  sufficient  cause,  or  is  otherwise 
wrongful,  the  company  is  liable  for  the  injury  re- 
sulting therefrom. 

Loss  of  ticket.  Where  the  proof  is  clear  and  sat- 
isfactory that  the  passenger  has  bought  his  ticket, 
but  has  lost  it,  and  the  ticket  is  limited  to  a  par- 
ticular berth  and  trip,  and  the  circumstances  are 
such  that  it  is  reasonably  certain  that  the  company 
cannot  be  defrauded  by  the  ticket  being  in  the 
hands  of  another,  the  passenger  should  be  allowed 
to  have  the  berth,38  and  the  company  is  liable  for 
the  act  of  the  conductor  in  compelling  him  to  leave 
the  car.8* 

Ejection  by  officer  ox  employee  of  railroad  com- 
pany. A  sleeping  car  company  cannot  be  held  liable 
for  the  ejection  of  a  passenger  from  its  car  by 
the  officers  or  agents  of  the  railroad  company  where 
its  own  employees  had  nothing  to  do  with  such 
ejection.40  And  it  has  been  held  that  the  ejection 
of  a  passenger  traveling  on  a  second-class  ticket 
from  a  Bleeping  car  in  accordance  with  the  rules  of 


the  railroad  company  is  the  act  of  the  railroad  com- 
pany and  not  of  the  sleeping  car  company,  even 
though  the  conductor  and  the  porter  of  the  sleeping 
car  assisted  the  employees  of  the  railroad  company 
in  the  ejection.41 

What  constitutes  ejection.  Any  acts  of  the  com- 
pany's employees  which  oust  a  passenger  from  the 
accommodations  to  which  he  is  entitled,  or  which 
prevent  him  from  entering  the  car  and  enjoying  sueh 
accommodations,  constitute  an  ejection,*2  and  this 
rule  applies  where  a  passenger  leaves  the  ear  under 
protest,  on  the  orders  of  the  employee  in  charge,** 
or  in  order  to  avoid  being  transported  to  a  place 
other  than  his  destination,  bat  not  where  he  leaves 
voluntarily.48 

Manner  of  ejection.  The  palace  or  sleeping  car 
employees  ejecting  a  passenger  must  use  no  more 
force  than  is  reasonably  necessary,  and  must  act  in 
a  courteous  and  considerate  manner.*8 

[$  1540]  G.  Duties  and  Liabilities  aa  to  Pas- 
senger's Effects — 1.  In  General.  Although  there 
are  a  few  cases  which  hold  a  sleeping  car  company 
to  the  same  liability  as  regards  the  baggage  and 
effects  of  a  passenger  as  an  innkeeper,  by  the 
great  weight  of  authority  a  sleeping  ear  company 


34.  St  Louis,  etc.,  R.  Co.  v.  Hardy, 
56  Ark.  1S4,  17  SW  711:  Doherty  v. 
Northern  Pac.  R.  Co.,  48  Mont.  294, 
116  P  401,  36  LRANS  1139.  See  also 
supra  I  1538. 

fa]  Mistake  in.  ejecting  fallow  pas- 
senger.—A  passenger  ejected  from  a 
Pullman  train  for  refusal  to  pay  a 
full  berth  rate  cannot  recover  on  ac- 
count of  the  porter's  mistake  In  ex- 
cluding from  the  train  a  fellow  pas- 
senger who  might  have  shared  the 
berth  and  the  charge  therefor,  where 
the  ejected  passenger  relied  on  the 
unreasonableness  of  the  rule,  and  not 
on  the  misinformation  given  by  the 
porter.  Doherty  v.  Northern  Pac.  R. 
Co.,  43  Mont.  294,  115  P  401,  36  LRA 

va   1139 

35.  Calhoun  v.  Pullman  Palace.  Car 
Co..  149  Fed.  546  [aft  169  Fed.  387,  86 
CCA  387,  16  LRANS  676].  See  also 
supra  9  1538.  ^         ,_ 

36.  Pullman  Co.  v.  Custer,  (Tex. 
Civ.  A.)  140  SW  847  (rolls  of 
foreign  blankets  being  taken  home  to 
be  used  as  portieres). 

[a]  A  passenger  can  remove  tills 
croud  for  ejecting  him  (1)  from  a 
Pullman  car  by  checking  or  other- 
wise disposing  of  the  baggage,  and  Is 
entitled  to  a  reasonable  opportunity 
to  make  such  disposition;  but  the 
carrier  need  not  take  the  Initiative 
by  tendering  an  opportunity  to 
check.  Pullman  Co.  v.  Custer,  (Tex. 
Civ.  A.)  140  SW  847.  (2)  And, 
as  affecting  a  sleeping  car  company  s 
right  to  eject  a  passenger  who  at- 
tempts to  take  improper  articles  into 
the  car  with  him,  he  cannot  excuse 
the  failure  to  request  an  opportunity 
to  check  the  articles  by  any  impro- 
priety in  the  conductor's  manner. 
Pullman  Co.  v.  Custer,  supra. 

37.  U.  S. — Pullman's  Palace-Car 
Co.  v.  King,  99  Fed.  380,  39  CCA  573. 

111. — Nevin  v.  Pullman  Palace  Car 
Co.,  106  111.  222,  46  AmR  688;  Pull- 
man Palace  Car  Co.  v.  Reed,  76  111. 
126,  20  AmR  232. 

Ind. — Pullman  Palace  Car  Co.  v. 
Taylor,  65  Ind.  153. 

Mo. — Taylor  v.  Wabash  R.  Co.,  180 
Mo.  A.  682.  109  SW  1059. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Price,   125   Tenn.   646,   148   SW  219. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hocker.  41  Tex.  Civ.  A.  607,  93  SW 
1009:  Pullman  Palace-Car  Co.  v. 
Booth.  (Civ.  A.)  28  SW  719. 

See  also  supra  (i  1199-1201. 

[a]  where  the  employees  of  the 
carrier  main  a  mistake  in  assigning 
a  passenger  his  berth  on  the  wrong 
train,  the  carrier  Is  liable  for  the 
serious    inconvenience    and    humilia- 


tion inflicted  on  the  passenger  in 
ousting  him  from  his  berth,  although 
the  ousting  1b  done  on  demand  for 
his  berth  made  by  another  passenger 
who  holds  the  ticket  for  that  berth. 
Taylor  v.  Wabash  R.  Co.,  130  Mo.  A. 
582.  109  SW  1059. 

[b]  Belling  passenger  wrong  tloket. 
— A  sleeping  car  company  is  liable 
for  expulsion  of  a  passenger,  due  to 
selling  him  a  sleeping  car  ticket  over 
a  route  between  two  points  other 
than  that  called  for  by  his  railroad 
ticket,  where  the  ticket  was  In  the 
possession  of  the  sleeping  car  cotn- 

?any's  agent  and   subject   to   inspec- 
lon.    Nashville,  etc..  R.  Co.  v.  Price, 
126  Tenn.  646,  148  SW  219. 

[c]  BJection  before  reaching  des- 
tination.— Where  a  passenger  who 
has  purchased  a  berth  for  use  be- 
tween two  points  is  ejected  from  the 
car  before  reaching  his  destination, 
by  reason  of  the  fact  that  the  car  is 
transported  by  a  line  over  which  his 
railroad  ticket  is  not  good,  there  is 
a  breach  of  the  Implied  contract  of 
the  sleeping  car  company  that  he 
shall  be  allowed  to  ride  undisturbed 
the  whole  of  the  distance  in  that  car, 
and  the  company  Is  liable  therefor. 
Pullman's  Palace-Car  Co.  v.  King,  99 
Fed.  380,  39  CCA  673. 

38.  Louisville,  etc.,  R.  Co.  v. 
Laney,  (Ala.  A.)  69  S  998:  Pullman 
Palace  Car  Co.  v.  Reed,  76.  111.  126,  20 
AmR  232. 

3B.  Buck  v.  Webb,  66  Hun  185,  11 
NYS  617. 

40.  Paddock  v.  Atchison,  etc.,  R. 
Co.,  37  Fed.  841,  4  LRA  231:  Pullman- 
Palace  Car  Co.  v.  Lee,  49  111.  A.  76. 
Compare  Pullman  Palace  Car  Co.  v. 
Cain,  16  Tex.  Civ.  A.  583,  40  SW  220 
(holding  that  a  sleeping  car  company 
which  sells  a  ticket  on  a  certain 
sleeper  from  one  place  to  another  to 
one  having  a  railroad  ticket  between 
such  places  undertakes  to  furnish 
him  a  berth  in  that  or  another 
sleeper,  If  the  railroad  company  hauls 
It;  so  that  it,  equally  with  the  rail- 
road, Is  liable,  he  being  excluded 
therefrom  by  the  railroad  company's 
employees  without  being  furnished  a 
like  conveyance,  although  by  its  ar- 
rangement with  the  railroad  company 
the  latter  had  charge  of  the  car,  and 
the  exclusive  right  to  determine  who 
should  ride  therein). 

41.  Pullman  Palace  Car  Co.  v.  Lee, 
49  111.  A.  76:  Lawrence  v.  Pullman's 
Palace  Car  Co.,  144  Mass.  1,  10  NE 
723.  59  AmR  58.  Compare  Pullman 
Palace  Car  Co.  v.  Hocker,  41  Tex.  Civ. 
A.  607.  93  SW  1009  (holding  that, 
where  the  sleeping  car  employees  as- 


sist the  train  employees  in  making  a 
wrongful  •  ejection,  both  companies 
are  liable,  and  that  the  sleeping  car 
company  is  not  released  from  liabil- 
ity by  the  fact  that  Its  employees  act 
under  orders  from  the  train  con- 
ductor). 

43.  Pullman  Co.  v.  Custer,  (Tex. 
Civ.  A.)  140  SW  847;  Pullman  Palace 
Car  Co.  v.  Hocker,  41  Tex.  Civ.  A. 
607.  93  SW  1009.  See  also  supra  } 
1190. 

[a]  Illustration.— Where  a  passen- 
ger boards  a  train  through  Pullman 
cars,  places  his  baggage  in  one  of  the- 
vestibules,  and  enters  the  dining  car 
where  he  buys  Pullman  transporta- 
tion, and  after  leaving  the  diner,  and 
while  standing  In  the  vestibule  of 
one  of  the  Pullman  cars,  his  money 
is  refunded  and  he  is  compelled  to 
enter  the  day  coaches,  this  is  suffi- 
cient to  show  ejection  from  the  Pull- 
man cars,  although  he  is  not  actually 
therein.  Pullman  Co.  v.  Custer,  (Tex. 
Civ.  A)  140  SW  847. 

43.  Pullman  Palace  Car  Co.  v. 
Cain,  16  Tex.  Civ.  A.  603,  40  SW  220. 

44.  Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  A.  607,  93  SW 
1009. 

48.  Pullman  Palace  Car  Co.  v. 
Hocker.  41  Tex.  Civ.  A  607,  33  SW 
1009. 

48.  Pullman  Co.  v.  Custer.  (Tex. 
Civ.  A.)  140  SW  847.  See  also  supra 
ii    1193-1196. 

47.  Pullman  Palace  Car  Co.  v. 
Lowe.  28  Nebr.  239,  44  NW  226,  26 
AmSR  326  and  note,  6  LRA  809  (dis- 
cussing the  conflicting  doctrines): 
Slse  v.  Pullman  Palace  Car  Co..  1 
Que.  Super.  9. 

After  discussing  the  conflicting 
doctrines,  the  court,  in  one  case.  Bald- 
"I  know  of  no  reported  case  In  the 
States,  but,  under  French  law.  there 
is  no  doubt  that  a  proprietor  of  one 
of  these  hotels  would  be  responsible 
as  an  Innkeeper.  I  do  not  think  It 
necessary  to  pursue  the  enquiry  anv 
further  in  this  direction,  because  I 
think  that  under  our  law.  the  ques- 
tion is  whether  there  is  any  material 
difference  between  a  lodging  house 
and  a  sleeping-car.  In  either  case 
you  secure  a  bed  and  toilette  accom- 
modation, with  heat,  light,  etc.:  in 
either  case  ypu  have  employees  of 
the  proprietor  to  watt  on  you.  and. 
In  fact,  there  is  no  material  distinc- 
tion except  that  the  construction  of 
the  car  is  different.  I  think,  however, 
that  that  fact  ought  to  make  no  dif- 
ference in  their  responsibility,  for 
if  they  undertake  to  carry  on  a  busi- 
ness of  that  kind  they  ought  to  be 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 


§§  1540-1541] 


CARRIERS 


[10  C.  J.]     1175 


does  not  undertake  to  maintain  a  plaee  where  ac- 
commodation is  furnished  for  the  safety  of  its 
patrons'  property  as  an  innkeeper  does,  and  there- 
fore it  does  not  assume  the  exceptional  liability  for 
goods  which  the  law  imposes  on  common  carriers  of 
goods  or  innkeepers  by  reason  of  engaging  in  those 
public  callings,  but  the  measure  of  its  duty  and 
liability  must  be  determined  from  the  nature  of  its 
specific  and  implied  engagements  with  its  patrons.49 
Therefore  a  sleeping  car  company  is  not  an  insurer 
of  the  safety  of  a  passenger's  property,  luggage, 
and  effects,  but  is  liable  only  for  injuries  or  loss  due 
to  its  negligence,50  and  hence  mere  proof  of  loss  of 
luggage  which  is  taken  by  the  passenger  into  a 
sleeping  car  does  not  as  a  rule  make  out  either  an 
absolute  or  a  prima  facie  case  of  liability  against  the 
company;81  but,  where  the  company  through  its  em- 
ployees takes  the  passenger's  property  into  its  cus- 


?repared  to  accept  the  responslblll- 
les  connected  with  it,  and  be  re- 
quired to  protect  the  property  of 
their  guest  as  a  keeper  of  a  lodging 
house  would  be;  for,  to  use  Mr. 
Laurent's  definition  of  necessary  de- 
positaries, they  are  those  who  re- 
ceive persons  having  with  them 
effects  which  must  be  guarded.  These 
sleeping-car  companies  invite  the 
same  confidence,  the  same  necessity 
for  accepting  it  and  the  same  neces- 
sity for  a,  deposit  exists."  Slse  v. 
Pullman  Palace  Car  Co.,  1  Que. 
S  u  tk*i*    9     23 

4&  '  u.  S.— Blum  v.  Southern  Pull- 
man Palace  Car  Co.,  8  F.  Cas.  No. 
1,574,  1  Flipp.  BOO. 

Ala. — Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  581,  24  S  921,  74  Am 
SR  53.  45  LRA  767. 

Ga. — Pullman's  Palace  Car  Co.  v. 
Hall.  106  Ga.  765f  32  SE  923,  71  Am 
SR   293.   44   LRA  790. 

111. — Pullman  Palace  Car  Co.  v. 
Smith,  73  111.  860.  24  AmR  258. 

Ind. — Woodruff  Sleeping,  etc., 
Coach  Co.  v.  Dlehl,  84  Ind.  474.  43 
AmR  102;  Voss  v.  Wagner  Palace-Car 
Co..  16  Ind.  A.  271,  48  NE  20,  44  NE 
1010. 

Ky. — Myers  v.  Pullman  Co.,  149  Ky. 
776,  149  SW  1002,  41  LRANS  799  and 
note;  Pullman  Palace  Car  Co.  v.  Gay- 
lord.  9  KyL  58. 

La. — Mcllhenny  v.  Pullman  Co.,  5 
La.  A.  (Orleans)  219. 

Mass. — Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  315,  47  NE  1024; 
Lewis  v.  New  York  Cent.  Sleeping 
Car  Co.,  143  Mass.  267,  9  NE  615,  58 
AmR  136. 

Mo. — Hoot  v.  New  York  Sleeping- 
Car  Co.,  28  Mo.  A.  199;  Scaling  v. 
Pullman's  Palace  Car  Co.,  24  Mo.  A. 
29. 

N.  Y. — Goldstein  v.  Pullman  Co., 
161  App.  Dlv.  ^it,  147  NYS  133; 
Welch  v.  Pullman  Palace  Car  Co., 
Sheld.  457;  Williams  v.  Webb,  27 
Misc.  508.  68  NYS  300  [mod  22  Misc. 
513,  49  NYS  1111);  Carpenter  v.  New 
York,  etc.,  R.  Co.,  10  NYSt  712  [a« 
124  N.  Y.  53,  26  NE  277,  21  AmSR 
644,  11  LRA  759  and  note). 

Tex. — Pullman  Palace  Car  Co.  t. 
Pollock,  69  Tex.  120,  6  SW  814,  5  Am 
SR  31. 

49.  Myers  v.  Pullman  Co.,  149  Ky. 
776,  149  SW  1002,  41  LRANS  799  and 
note. 

50.  D.  C. — Robinson  v.  Southern 
R.  Co.,  40  App.  549,  LRA1915B  621, 
AnnCasl914C  959. 

Ind. — Voss  v.  Wagner  Palace-Car 
Co.,  16  Ind.  A.  271,  42  NE  20,  44  NE 
1010. 

La. — Mcllhenny  v.  Pullman  Co.,  5 
La.  A.  (Orleans)  219. 

Mass. — Whlcher  ▼.  Boston,  etc.,  R. 
Co.,  176  Mass.  276.  57  NE  601.  79 
AmSR  314. 

Mo. — Morrow  v.  Pullman  Palace 
Car.  Co.,  98  Mo.  A.  361.  73  SW  281: 
Efron  v.  Wagner  Palace-Car  Co.,  59 
Mo.  A.  641. 

N.  Y. — Goldstein  v.  Pullman  Co., 
161  App.  Dlv.  756.  147  NYS  133; 
Welding  v.  Wagner,  1  NYCityCt  66. 


Pa. — Springer  v.  Pullman  Co.,  234 
Pa.  172.  S3  A  98. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hatch,  30  Tex.  Civ.  A.  303,  70  SW 
771;  Belden  v.  Pullman  Palace-Car 
Co.,  (Civ.  A.)  43  SW  22. 

Ont. — Steam  v.  Pullman  Car  Co., 
8  Ont.  171. 

[a]  "Tn*  degree  of  ear*  imposed 
la  not  absolute,  as  In  the  case  of  an 
innkeeper  or  common  carrier  of 
goods;  hence,  It  follows  that  to  ren- 
der a  railroad  company  or  a  sleeping 
car  company  liable  for  the  value  of 
the  personal  effects  of  a  passenger, 
stolen  from  his  berth  while  he  is 
sleeping.  It  must  appear  that  the 
company  was  guilty  of  negligence." 
Robinson  v.  Southern  R.  Co.,  40 
App.  (D.  C.)  649.  562,  LRA1915B  621, 
AnnCasl914C,  959. 

[b]  liable  as  bailee  for  Mr**— 
A  sleeping  car  company  is  not  an 
insurer  of  the  personal  belongings 
of  its  passengers,  but  Its  liability  Is 
that  or  a  bailee  for  hire.  Morrow 
v.  Pullman  Palace  Car  Co.,  98  Mo. 
A.    851.    73    SW   281. 

[c]  Train  owned  by  railroad.— 
The  fact  that  the  train  to  which 
the  cars  are  attached  belongs  to 
the  railroad  company  does  not  re- 
lieve the  sleeping  car  company  from 
liability  for  a  Toss  caused  by  Its 
failure  to  exercise  the  proper  degree 
of  care.  Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120.  5  SW  814.  5 
AmSR  31. 

61.     See  Infra  {  1561. 

69.  Voss  v.  Cleveland,  etc.,  R.  Co., 
16  Ind.  A.  271,  43  NE  20,  44  NE 
1010:  Root  v.  New  York  Cent.  Sleep- 
ing-Car Co.,  28  Mo.  A.  199;  Sherman 
v.  Pullman  Co.,  79  Misc.  62,  189  NYS 
51;  Irving  v.  Pullman  Co.,  84  NYS 
248;  Pullman  Palace-Car  Co.  v.  Gavin, 
93  Tenn.  53,  23  SW  70.  42  AmSR  902, 
21   LRA  298. 

[a]  Vorter  sot  a  gratuitous  bailee. 
— The  duty  of  a  porter  of  a  sleeping 
car  to  take  charge  of  a  passenger's 
baggage,  and  to  assist  In  removing 
it  from  the  car  at  Its  destination,  be- 
ing, under  the  rules  and  customs  of 
the  company,  within  the  scope  of  the 
porter's  employment,  he  is  not  to  be 
regarded  as  a  mere  gratuitous  bailee. 
Voss  v.  Wagner  Palace-Car  Co..  16 
Ind.   A   271,   43   NE.20.    44    NE    1010. 

S3.  Ga. — Pullman  Palace  Car  Co. 
v.  Martin,  96  Ga.  214.  22  SE  700,  29 
LRA  498   (Jewelry). 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,   98   Mo.  A.   861,   73   SW    281. 

N.  Y. — Sherman  v.  Pullman  Co.,  79 
Misc.  52,  139  NYS  51. 

Tenn. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  53.  23  SW  70,  42  Am 
SR  902,  21  LRA  298  (money  stolen 
by  porter). 

Tex. — Pullman  Palace  Car  Co.  v. 
Matthews,  74  Tex.  654.  12  .SW  744. 
16  AmSR  873;  Pullman  Co.  v.  Van- 
derhoven.  48  Tex.  Civ.  A.  414,  107 
SW  147  (Jewelry);  Pullman  Palace 
Car  Co.  v.  Hatch,  30  Tex.  Civ.  A. 
303,  70  SW  771. 

Oontribwtory  negllgeae*  see  infra 
}  1646. 


tody  and  control,  a  loss  thereof  may  be  sufficient  to 
hold  the  company  liable.'2 

Theft  by  employee.  Without  reference  to  the  law 
regulating  the  liability  of  a  sleeping  car  company 
for  the  loss  of  a  passenger's  property  through  its 
negligence,  the  company  is  liable  for  a  loss  of  such 
property  through  theft  by  its  employee,83  unless  the 
money  or  property  stolen  is  not  such  as  the  pas- 
senger is  entitled  to  take  in  the  car  with  him  as 

jage." 

$  1641]  2.  Care  Required  in  General.  A  palace 
or  sleeping  car  company  is  required  to  exercise  a 
reasonable  degree  of  care  to  guard  the  luggage  and 
effects  of  a  passenger  from  loss  or  injury;  and  if 
through  want  of  such  care  the  baggage  or  personal 
effects  of  a  passenger  such  as  he  might  reasonably 
carry  with  him  are  stolen  or  injured,  the  company 
is  liable.55    And  what  is  a  reasonable  degree  of  care 

64.  Bacon  v.  Pullman  Co.,  169 
Fed.  1,  89  CCA  1.  16  LRANS  578.  14 
AnnCas  616  and  note  [certiorari  den 
210  U.  S/433  mem.  28  SCt  762  mem, 
52  L.  ed.  11S6  mem]  (Jewelry);  Illi- 
nois Cent.  R^Co.  v.  Handy,  63  Miss. 
See    also    infra 

Is  not 


609.    66    AmR    846. 
S   1544. 

[a]     A  sleeping;  oar  company  1 

Items  for  money  stolen  by  Its   

ployee  from  a  passenger,  except  to 
the  extent  of  a  sum  reasonably  suf- 
ficient for  the  expenses  of  the  pas- 
senger's Journey.  Illinois  Cent.  R. 
Co.  v.  Handy,  63  Miss.  609,  56  AmR 
846. 

86.  U.  S. — Barrott  v.  Pullman's 
Palace  Car  Co.,  61  Fed.  796;  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  t 
F.  Gas.  No.  1,574,  1  Flipp.  500. 

Ala. — Cooney  v.  Pullman  Palace 
Car  Co.,  121  Ala.  268.  25  S  712.  63 
LRA  890;  Pullman  Palace  Car  Co. 
v.  Adams,  120  Ala.  581,  24  S  921,  74 
AmSR  63.  45  LRA  767.' 

Colo. — Pullman  Palace  Car  Co.  v. 
Freudensteln,  3  Colo.  A.  540,  34  P 
678. 

D.  C. — Robinson  v.  Southern  R.  Co., 
40  App.  549.  LRA1915B  621,  AnnCas 
1914C  959  and  note. 

Ga. — Pullman  Co.  v.  Green.  128  Ga. 
142.  57  SE  233.  119  AmSR  368,  10 
AnnCas  893  and  note;  Pullman  Co.  v. 
Schaffner,  126  Ga.  609,  55  SE  933,  9 
LRANS  407  and  note;  Pullman's 
Palace  Car  Co.  v.  Harvey,  101  Ga. 
733,  28  SE  989;  Kates  v.  Pullman's 
Palace  Car  Co..  95  Ga.  810,  28  SE  186. 

Ind. — Woodruff  Sleeping,  etc., 
Coach  Co.  v.  Diehl,  84  IndT  474,  48 
AmR  102;  Repp  v.  Indianapolis,  etc.. 
Tract.  Co.,  (A.)  109  NE  441;  Voss  v. 
Wagner  Palace-Car  Co.,  16  Ind.  A. 
271.  44  NE  1010. 

Ky. — Myers  v.  Pullman  Co.,  149 
Ky.  778,  149  SW  1002,  41  LRANS  799 
and  note. 

Mass. — Lewis  v.  New  York  Sleep- 
ing-Car Co..  148  Mass.  267,  9  NE  615. 
.58  AmR  136;  Whitney  v.  Pullman's 
Palace  Car  Co.,  143  Mass.  243,  9  NE 
619. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609.  56  AmR  846. 

Mo. — Dings  v.  Pullman  Co.,  171  Mo. 
A.  648,  644.  154  SW  446  [clt  Cyc]; 
Hampton  v.  Pullman  Palace  Car  Co., 
42  Mo.  A.  134;  Scaling  ▼.  Pullman 
Palace  Car  Co.,  24  Mo.  A.  29. 

N.  Y. — Carpenter  v.  New  York,  etc., 
R.  Co.,  124  N.  Y.  63,  26-  NE  277,  21 
AmSR  644,  11  LRA  759  and  note; 
Goldstein  v.  Pullman  Co.,  161  App. 
Dlv.  766.  147  NYS  133:  Tracy  v.  Pull- 
man Palace  Car  Co.,  67  HowPr- 154. 

Oh. — Pall  River,  etc.,  Co.  v.  Pull- 
man Palace  Car  Co.,  6  OhS&CP  85, 
4  OhNP  28. 

Pa. — Pullman  Car  Co.  v.  Gardner,- 
3  Pennyp.  78;  Pullman  Palace  Car 
Co.  v.  Gardner.  14  WklyNC  17. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361.  69  SE  666,  AnnCasl912B 
971  and  note. 

Tenn. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  63.  23  SW  70,  42  Am 
SR  902,  21  LRA  298. 

Tex. — Pullman 
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CARRIERS 


[§§  1541-1542 


must  be  measured  with  reference  to  the  danger  of 
theft  or  injury  reasonably  to  be  apprehended  under 
the  circumstances,54  and  such  a  degree  of  care  the 
passenger  is  entitled  to  expect.57 

[§  1542]  3.  Duty  to  Keep  Watch.  As  the  con- 
tract for  the  use  of  a  berth  involves  an  implied  invi- 
tation to  a  passenger  to  sleep,  it  is  the  duty  of  the 
company  to  maintain  a  reasonable  watch  over  his 
property  while  he  is  so  using  the  berth,58  a  higher 
degree  of  care  being  required  during  the  night 
while  the  passenger  is  sleeping  than  is  required  ib 
the  day  when  the  passenger  is  charged  with  the 
duty  of  exercising  reasonable  diligence  for  the  pro- 


tection of  his  property.5*  To  accomplish  this  it  is 
the  duty  of  the  company  to  maintain  a  careful  and 
continuous  watch  in  the  interior  of  the  car  while 
the  berths  are  occupied  by  sleepers;80  or,  as  it  has 
been  stated,  to  maintain  a  strict  and  vigilant  watch 
by  competent  persons  ;61  and  if  there  is  a  failure  to 
discharge  this  duty  by  not  providing  competent  and 
efficient  employees,62  or  by  imposing  on  them  duties 
which  make  it  impracticable  for  them  to  furnish 
adequate  protection,  the  sleeping  car  company  is 
liable  for  any  loss  which  may  reasonably  be  attribu- 
table to  negligence  in  this  respect.83 
While  passenger  is  absent  from  berth.    This  duty 


Matthew.  74  Tex.  654,  12  SW  744.  15 
AmSR  873;  Pullman  Palace  Car  Co. 
v.  Pollock,  .69  Tex.  120,  5  SW  814,  5 
AmSR  31  and  note;  Stevenson  v. 
Pullman  Palace-Car  Co.,  (Civ.  A.)  26 
SW  112  [reh  den  (Civ.  A.)  32  SW 
335]. 

[a]  Degree  of  care. — The  high  de- 
gree  of   care   applicable   to   carriers 

fenerally  does  not  apply,  but  the 
uty  of  a  sleeping  car  company  to  Its 
passengers  Is  only  to  use  reasonable 
care  in.  guarding  the  latter's  property 
from  thieves.  Belden  v.  Pullman 
Palace-Car  Co.,  (Tex.  Civ.  A.)  43 
SW  22 

[b]  Th*  violation  by  all  employee 
of  rules  enacted  by  the  company  for 
the    protection'  of    the    passenger's 

firoperty  may  be  such  an  act,  of  neg- 
lgence  as  will  render  the  company 
liable  for  a  loss  of  property  resulting 
therefrom.  Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  316.  47  NE  1024; 
Pullman  Palace  Car  Co.  v.  Arents, 
28  Tex.  Civ.  A.  71.  66  SW  329  (fail- 
ing to  close  window  while  at  sta- 
tion). 

66.  Myers  v.  Pullman  Co.,  149  Ky. 
776.  149  SW  1002.  41  LRANS  799  and 
note;  Williams  v.  Webb,  27  Misc. 
608.  68  NTS  M0;  Falls  River,  etc, 
Co.  v.  Pullman  Palace  Car  Co.,  6 
OhS&CP  85,  4  OhNP  26;  Belden  v. 
Pullman  Palace-Car  Co.,  (Tex.  Civ. 
A.)  43  SW  22;  Dargan  v.  Pullman 
Palace  Car  Co.,  2  Tex.  A.  Civ.  Cas. 
t  691.    See  also  cases  supra  note  65. 

67.  Myers  v.  Pullman  Co.,  149  Ky. 
776.  149  SW  1002,  41  LRANS  799; 
•Illinois  Cent.  R.  Co.  v.  Handy,  63 
Miss.  609,  56  AmR  846. 

68.  D.  C. — Robinson  v.  Southern 
R.  Co..  40  App.  649.  LRA1915B  621 
and  note.  AnnCasl914C  959. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter.  107  Ky.  519.  54  SW  845,  21 
Kyi,  1248,  47  LRA  286;  Pullman 
Palace  Car  Co.  v.  Gaylord,  6  KyL 
279 

Mo. — Morrow  v.  Pullman  Palace- 
Car  Co.,  98  Mo.  A.  361,  73  SW  281; 
Efron  v.  Wagner  Palace  Car  Co.,  69 
Mo.  A.  641. 

N.  Y. — Williams  v.  Webb,  27  Misc. 
508,  68  NTS  300;  Carpenter  v.  New 
York,  etc..  R.  Co.,  18  NYSt  718  [aft 
124  N.  Y.  68.  26  NE  277,  21  AmSR 
644,  11  LRA  759  and  note]. 

S.  C. — Calder  v.  Southern  R.  Co..  89 
S.  C.  287.  71  SE  841,  AnnCasl913A 
894  and  note. 

Tex. — Dargan  v.  Pullman  Palace 
Car  Co..  2  Tex.  A.  Civ.  Cas.   I  691. 

[a]  Notice  of  danger.— A  sleeping 
car  company  must  take  proper  care 
to  keep  watch  over  its  passengers 
asleep  in  their  berths,  even  before 
it  has  notice  of  any  danger,  or  of 
facts  sufficient  to  cause  it  to  antic- 
ipate danger,  to  any  particular  pas- 
senger, and  robbery  is  a  danger 
which  it  must  guard  against.  Calder 
v.  Southern  R.  Co.,  89  S.  C.  287,  71 
SE  841,  AnnCasl913A  894  and  note. 

[b]  Passenger  occupying  bad  In 
smoking  compartment*— Although  a 
sleeping  car  company  Is  under  no 
obligation  to  permit  a  passenger  to 
occupy  a  bed  In  the  smoking  com- 
partment of  the  car,  yet  where  the 
employee  in  charge  of  the  car  per- 
mits the  passenger  so  to  do  the  com- 
pany assumes  to  the  latter  the  same 


duties  as  if  occupied  a  regular 
berth,  in  the  absence  of  any  collu- 
sion between  the  employee  and  the 
passenger  to  defraud  the  company  of 
Its  fare,  and  the  passenger,  under  such 
circumstances,  does  not  assume  any 
risk  as  to  the  safety  of  his  personal 
belongings  different  from  that  of  the 
passengers  occupying  regular  berths; 
and,  where  his  articles  of  wearing 
apparel,  etc.,  are  placed  in  such  com- 
partment by  him  on  retiring,  they 
are  during  the  night,  while  he  sleeps, 
In  the  mixed  custody  of  the  passen- 
ger and  the  company.  Morrow  v. 
Pullman  Palace  Car  Co.,  98  Mo.  A. 
351.  73  SW  281. 

69.  Robinson  v.  Southern  R.  Co., 
40  App.  (D.  C.)  549,  LRA1915B  621, 
AnnCasl914C  959;. Myers  v.  Pullman 
Co.,  149  Ky.  776.  149  SW  1002,  41 
LRANS  799;  Whicher  y.  Boston,  etc., 
R.  Co.,  176  Mass.  275,  67  NE  601. 
79  AmSR  314;  Whitney  v.  Pullman's 
Palace  Car  Co.,  143  Mass.  243,  9  NE 
619. 

60.  U.  S. — Blum  v.  Southern  Pull- 
man Palace  Car  Co.,  8  F.  Cas.  No. 
1.674,  1  Flipp.  500. 

D.  C. — Robinson  v.  Southern  R.  Co., 
40  App.  649,  LRA1915B  621,  Ann 
Casl914C  969. 

Mo. — Hampton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  A.  134;  Root  v.  New 
York  Cent.  Sleeping  Car  Co.,  28  Mo. 
A.  199. 

N.  Y. — Carpenter  v.  New  York,  etc., 
R.  Co.,  124  N.  Y.  63,  26  NE  277,  21 
AmSR  644,   11   LRA  759  and   note. 

Pa. — Pullman  Car  Co.  v.  Gardner, 
3  Pennyp.   78. 

Tenn. — Pullman  Palace  Car  Co.  v. 
Gavin,  93  Tenn.  63,  23  SW  70,  42 
AmSR   902.   21    LRA   298. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hatch,  30  Tex.  Civ.  A.  808,  70  SW 
771. 

[a]  Seasons  for  rale-— (1)  "In 
the  case  of  a  sleeping-car  company, 
the  great  convenience  and  induce- 
ment held  out  to  passengers  is  that 
they  will  give  them  a  conffortable 
night's  rest.  They  notify  them  they 
will  make  them  pay  for  It,  and  say 
to  them,  you  may  go  to  sleep.  The 
principal  part  of  the  arrangement  is* 
the  advantage  the  passenger  will 
.have  over  the  ordinary  car,  that  he 
can  lie  down  and  go  to  sleep.  When 
you  have  gone  to  sleep,  of  course, 
you  can't  take  care  of  yourself; 
everybody  knows  that,  and  for  that 
very  reason  the  fact  that  the  com- 
pany notifies  you  to  lie  down  and 
shut  your  eyes  and  go  to  sleep  and 
thus  become  helpless.  It  Is  their 
duty  ■  to  take  care  of  you  while  you 
do  sleep — not  that  they  are  Insurers, 
not  that  they  say  you  shall  not  be 
robbed  or  cannot  be  robbed,  but  they 
will  use  reasonable  and  ordinary  care 
to  prevent  people  Intruding  upon  you 
and  picking  your  pockets  or  carry- 
ing off  your  clothes  while  you  are 
asleep.  That  Is  the  principle  that 
should  underlie  all  of  these  cases, 
and  it  strikes  me  It  is  founded  on 
good  sense  and  good  logic."  Pullman 
Car  Co.  v.  Gardner.  3  Pennyp.  (Pa.) 
78,  81.  (2)  "These  cars  are  used  by 
both  sexes  of  all  ages,  by  the  ex- 
honest  and  dishonest,  which  Is  under- 
stood by  the  carriers,  and  though 
such  companies  are  not  InsureFs  they 


must  exercise  vigilance  to  protect 
their  sleeping  customers  from  rob- 
bery. A  traveler  who  pays  for  a 
berth  Is  Invited  and  has  the  right  to 
sleep,  and  both  parties  to  the  coo- 
tract  know  that  he  Is  to  become 
powerless  to  defend  his  property 
from  thieves,  or  his  person  from  In- 
sult, and  the  company  is  bound  to 
use  a  degree  of  care  commensurate 
with  the  danger  to  which  passengers 
are  exposed."  Carpenter  v.  New 
York,  etc.,  R.  Co.,  124  N.  Y.  68.  58.  IS 
NE  277,  21  AmSR  644,  11  LRA 
759. 

61.  U.  S. — Hill  v.  Pullman  Co.. 
188  Fed.  497. 

Ala. — Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  681.  24  S  921.  74 
AmSR  53.  45  LRA  767. 

D.  C. — Robinson  v.  Southern  R.  Co, 
40  App.  649,  LRA1916B  621.  AnnCas 
1914C  959. 

Ga. — Pullman  Palace  Car  Co.  v. 
Martin,  92  Ga.  161,  18  SE  364. 

Ind. — Woodruff  Sleeping,  etc.  Coach 
Co.  v.  Diehl,  84  Ind.  474.  43  AmR 
102. 

Mass. — Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  315.  47  NE  1024. 

Mo. —  Dings  v.  Pullman  Co..  171 
Mo.  A.  643.  164  SW  446. 

Nebr. — Pullman  Palace  Car  Oo.  v. 
Woods.  76  Nebr.  694.  107  NW  858. 

"The  strict  rule,  which  we  think 
is  the  proper  one  to  be  applied  to 
cases  of  this  kind,  and  which  is 
supported  by  the  weight  of  authority. 
imposes  upon  the  company  the  duty 
of  keeping  a  constant  and  active 
watch  In  the  aisles  of  Its  cars,  dur- 
ing the  hours  when  its  passengers 
are  asleep,  and,  falling  to  do  so.  it 
will  be  liable  for  the  theft  of  prop- 
erty from  a  passenger's  berth." 
Robinson  v.  Southern  R.  Co.,  40  App. 
(D.  C.)  549.  553.  LRA1916B  621  and 
note,  AnnCasl914C  969. 

[a] 
the  oompaa 

does  not  relieve  it  from  liability 
negligently  permitting  thieves  to 
steal  such  property  while  the  pas- 
senger is  sleeping.  Pullman  PsJace- 
Car  Co.  v.  Adams,  120  Ala.  581,  24 
S    921,    74    AmSR    63.    45    LRA    761. 

63.  Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  581,  24  S  921.  74  Am 
SR  63.  46  LRA  767;  Woodruff  Sleep- 
ing, etc.  Coach  Co.  v.  Diehl.  84  Ind. 
474,  48  AmSR  102;  Falls  River,  etc. 
Co.  v.  Pullman  Palace  Car  Co..  6 
OhS&CP  86.  4  OhNP  26. 

[a]  Illustration. — 'Where  two  sleep- 
ing cars  were  under  the  charge  of 
one  conductor,  and  he  left  the  train 
in  the  nighttime,  so  that  for  a  dis- 
tance of  eighty-four  miles  there  was 
no  conductor  in  charge  of  tbe  cars, 
and  thereafter  one  conductor  had 
charge  of  four  cars,  and  the  porters 
had  duties  to  perform  which  were 
Inconsistent  with  keeping  watch 
over  the  occupants  of  the  car,  the 
particular  porter  having  charge  of 
plaintiff's  car  being  absent  from  the 
car  for  part  of  the  night,  the  com- 
pany had  not  exercised  reasonable 
care  for  the  prevention  of  thefts. 
Woodruff  Sleeping,  etc.  Coach  Co.  v. 
Diehl.   84  Ind.   474.   43  AmR   101. 

63.  Woodruff  Sleeping,  etc..  Coach 
Co.  v.  Diehl.  84  Ind.  474.  4<  AmR 
102;  Pullman  Palace  Car  Co.  v.  Hun- 


A  passenger's  failure  to  notify 
impaay   that   ha   has    property 

»ot  relieve  it  from  liability  for 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

Digitized  by  VjOOQ  It. 


§§  1542-1544] 


CARRIERS 


[IOC.  J.]     1177 


does  not  terminate  with  the  period  during  which 
the  passenger  is  actually  asleep,  but  extends  to  keep- 
ing a  reasonable  watch  over  such  of  his  necessary 
baggage  and  belongings  as  he  cannot  conveniently 
take  with  him,  or  watch  himself,  while  he  is  absent 
from  his  berth  preparing  his  toilet  after  rising;84  or 
while  he  is  using  the  necessary  conveniences  of  the 
ear,*6  or  is  walking  up  and  down  the  aisle,86  or  is 
absent  from  the  car  at  a  meal  station.*7 

Sufficiency  of  watch.  Where  the  doors  in  a  car 
are  left  open  and  unguarded,  thus  giving  access  to 
unauthorized  persons,  or  where  the  officers  charged 
with  the  superintendence  leave  the  car  without  that 
supervision  by  them  on  which  the  passenger  has  a 
right  to  rely,  such  negligence  is  shown  as  will  render 
the  company  liable  for  a  loss;68  and  it  has  been 
held  that  the  company  will  be  liable  for  a  loss  occa- 
sioned by  theft  during  a  relaxation  of  the  watch, 
even  though  the  relaxation  is  only  for  a  few  mo- 
ments.6* It  is  not  required,  however,  that  a  watch 
shall  be  kept  over  the  only  open  entrance  of  a 
moving  train,  or  that  the  windows  also  shall  be 
specially  guarded.70 

Where  sufficient  watch  maintained.  The  company 
can  be  made  responsible  for  the  loss1  of  baggage  or 
property  of  a  passenger  only  by  its  neglect  to  keep 
that  reasonable  guard  which  its  contract  with  the 
passenger  implies;"  and  if  a  proper  watch  is  kept, 
and  there  is  no  proof  connecting  the  watchman  with 
the  theft,  the  company  cannot  be  held  liable  for  a 
loss." 

Baggage  in  custody  of  passenger.  The  mere  fact 
that  a  passenger  retains  control  and  custody  of  his 
baggage  does  not  relieve  the  company  from  lia- 
bility for  its  loss,  as  the  company  is  still  in  such 
relation  to  the  passenger's  property  as  to  owe  to 
him  the  exercise  of  reasonable  care  and  vigilance, 
in  the  management  of  its  car,  to  prevent  possible 
theft.78 


Baggage  left  in  car.  While  the  company's  liabil- 
ity does  not  end  until  after  the  passenger  has  safely 
reached  his  destination  with  all  of  his  effects,74  when 
a  passenger  leaves  the  car  at  his  destination,  the 
company  is  entitled  to  suppose  that  he  has  taken 
with  him  his  baggage  and  property,  and,  until  the 
property  is  discovered  by  its  agents  to  have  been 
left,  the  company  is  charged  with  no  duty  concern- 
ing it.78  But  it  has  been  held  that  the  company 
should-  exercise  ordinary  care  in  looking  out  for, 
and  taking  care  of,  property  casually  left  in  the  car, 
and  in  restoring  it  to  the  owner.76 

[J  1543]  4.  Limitation  of  Liability.  As  the  lia- 
bility of  the  sleeping  car  company  is  for  negligence 
only,  such  liability  cannot  be  restricted  by  stipula- 
tions printed  on  the  check  given  to  the  passenger,77 
nor  by  a  rule  posted  in  the  car,  especially  where  this 
rule  is  not  brought  to  the  attention  of  the  passen- 
ger;78 nor  can  any  rule  or  stipulation  to  the  con- 
trary, if  it  is  not  known  to  the  passenger,  avail  the 
company;76  and  it  will  not  be  presumed  that  the 
laws  of  a  foreign  state  permitted  the  company  to 
contract  against  liability  for  losses  incurred  by  its 
own  negligence.80 

[$  1544]  5.  Property  for  Which  Liable.81  The 
rule  as  to  what  luggage  and  effects  the  sleeping  car 
company  may  become  liable  for,  by  reason  of  their 
being  taken  into  its  car  by  a  passenger,  is  the  same 
as  that  with  reference  to  the  liability  of  carriers  in 
general  for  baggage  with  the  possession  of  which  the 
passenger  does  not  actually  part.82  Thus  a  sleeping 
car  company  is  liable  for  the  loss  of  only  such 
money,  baggage,  or  other  personal  belongings  as  are 
reasonably  necessary  for  a  passenger  to  take  on  a 
journey.83  This  includes  clothing,  ornaments,  and 
such  articles  as  are  usually  carried  by  travelers,  to- 
gether with  a  sum  of  money  reasonably  sufficient  for 
the  expenses  of  the  journey  ,in  which  the  passenger 


ter,  107  Ky.  619,  64  SW  845.  21  KyL 
1248.  47  LRA  286;  Lewis  v.  New 
York  Sleeping-Car  Co.,  143  Mass.  267, 
9  NE  616,  68  AmR  136;  Carpenter  v. 
New  York,  etc.,  R.  Co..  124  N.  Y.  63, 
26  NE  277,  21  AmSR  644,  11  LRA 
759. 

64.  Pullman  Co.  v.  Green,  128  Ga. 
142,  57  SE  233,  119  AmSR  368,  10  Ann 
Cas  898  and  note;  Dings  v.  Pullman 
Co.,  171  Mo.  A.  463,  154  SW  446; 
Root  v.  New  York  Cent.  Sleeping- 
Car  Co.,  28  Mo.  A.  199. 

65.  Williams  v.  Webb.  27  Misc. 
608.  58  NYS  300. 

66.  Pullman  Palace-Car  Co.  v. 
Adams',  120  Ala.  581,  24  S  921,  74 
AmSR  53.  45  LRA  767. 

67.  Dings  v.  Pullman  Co.,  171  Mo. 
A.  643.  154  SW  446. 

68.  Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609,  56  AmR  846. 

69.  Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581.  24  S  921.  74 
AmSR  53.  45  LRA  767. 

70.  Pullman's  Palace  Car  Co.  v. 
Hall,  106  Ga.  765.  32  SE  923,  71 
AmSR   293,    44    LRA   790. 

71.  Illinois  Cent.  R.  Co.  v.  Handy. 
63  Miss.  -609,  66  AmR  846;  Pullman 
Palace  Car  Co.  v.  Hatch,  30  Tex. 
Civ.  A.  303,  70  SW  771. 

[a]  Theft  by  fallow  pumrti. — 
The  sleeping  car  company  is  not 
liable  to  a  passenger  for  theft  of  his 
property  by  a  fellow  passenger,  if 
reasonable  care  to  protect  the  pas- 
senger against  such  a  wrong  has 
been  taken.  Illinois  Cent.  R.  Co.  v. 
Handy.  63  Miss.  609,  56  AmR  846. 

72.  D.  C. —  Robinson  v.  Southern 
R.  Co..  40  App.  649,  LRA1915B  621, 
AnnCasl914C  959  and  note. 

Ga. — Pullman's  Palace  Car  Co.  v. 
Hall,  106  Ga.  765,  32  SE  923,  71 
AmSR  293,  44  LRA  790. 

Ky. — Myers    v.    Pullman    Co.,    149 


Ky.  776,  149  SW  1002,  41  LRANS  799 
and  note. 

Tex. — Dargan  v.  Pullman  Palace 
Car  Co.,  2  Tex.  A.  Civ.  Cas.  {  691. 

Ont. — Steam  v.  Pullman  Car  Co., 
8  Ont.  171. 

73.  Myers  v.^Pullman  Co.,  149 
Ky.  776,  149  SW  1002,  41  LRANS 
799  and  note;  Dawley  v.  Wagner 
Palace  Car  Co.,  169  Mass.  315.  47  NE 
1024;  Springer  v.  Pullman  Co.,  234 
Pa.   172.  83  A  98. 

74.  Voss  v.  Wagner  Palace  Car 
Co..  16  Ind.  A.  271,  43  NE  20,  44  NE 
1010. 

76.  Illinois  Cent  R.  Co.  v.  Handy, 
63  Miss.  609,  66  AmR  846. 

76.  Kates  v.  Pullman's  Palace 
Car  Co.,   95  Ga.  810.   815.   23   SE  186. 

"It  very  frequently  happens  that 
a  passenger  in  a  sleeping-car,  upon 
leaving  the  same,  casually  leaves 
In  the  car  some  article  of  personal 
property.  When  this  occurs,  the 
article  so  left  does  not  become  the 
property  of  the  company;  but  on  the 
contrary,  It  is  under  a  duty  of  ex- 
ercising at  least  some  care  in  look- 
ing out  for  and  taking  care  of  any 
article  thus  left,  and  If  possible, 
of  restoring  it  to  the  owner  when 
ascertained.  We  do  not  think  the 
rule   of   extraordinary   diligence   ap- 

f tiles  in  such  a  case,  but  certainly  It 
s  not  requiring  too  much  of  the 
company  to  hold  it  bound  to  be  at 
least  ordinarily  careful  in  discover- 
ing, taking  care  of  and  restoring 
property  thus  left  in  a  car.  It  Is 
unquestionably  true  that  when  such 
property  Is  found  by  a  servant  of 
the  company,  he  Is  bound  to  >  take 
care  of  it,  for  this  is  nothing  more 
than  common  honesty  requires,  a 
failure  to  observe  which  should  not 
excuse  the  company.  A  less  strin- 
gent rule  is  applicable  when  it  does 


not  appear  that  the  property  in  ques- 
tion Is  actually  found  by  a  servant 
of  the  company,  but  is  left  or  dropped 
in  such  place,  or  under  such  circum- 
stances, as  would  enable  the  serv- 
ants of  the  company,  by  the  exercise 
of  ordinary  care,  to  discover  it.  In  the 
latter  case,  the  duty  would  still  be 
upon  the  company,  of  showing  that 
it  did  in  fact  exercise  that  degree  of 
care  in  the  premises."  Kates  v. 
Pullman's  Palace  Car  Co.,  95  Ga.  810, 
815,  23  SE  186. 

77.  Louisville,  etc.,  R.  Co.  v. 
Katzenberger.  16  Lea  (Tenn.)  380, 
1  SW  44.  67  AmR  232:  Stevenson  v. 
Pullman  Palace  Car  Co.,  (Tex.  Civ. 
A.)   26  SW  112. 

78.  Voss  v.  Wagner  Palace  Car 
Co..  16  Ind.  A.  271,  43  NE  20,  44  NE 
1010. 

79.  Lewis  v.  New  York  Sleeping 
Car  Co..  143  Mass.  267,  9  NE  615,  68 
AmR  135. 

80.  Stevenson  v.  Pullman  Palace 
Car  Co..   (Tex.  Civ.  A.)   32  SW  335. 

81.  Baggage  generally  see  infra 
it    1557-1«T<P 

83,  Pullman  Co.  v.  Schaffner.  126 
Ga.  609.  612,  56  SE  933,  9  LRANS 
407  [clt  Cyc].     See  also  Infra  |  1574. 

83.  U.  S. — Bacon  v.  Pullman  Co., 
169  Fed.  1,  89  CCA  1,  16  LRANS  678. 
14  AnnCas  616  and  note  [certiorari 
den  210  U.  S.  433  mem,  28  SCt  62 
mem,  62  L.  ed.  1136  mem];  Bar- 
rott  v.  Pullman's  Palace  Car  Co.,  51 
Fed.  796:  Blum  v.  Southern  Pullman 
Palace  Car  Co.,  3  F.  Cas.  No.  1,674, 
1   Flipp.  500. 

Ala. — Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  681,  24  S  921,  74 
AmSR   58.  45   LRA  767. 

Ga. — Pullman  Co.  v.  Schaffner,  126 
Ga.  609.  65  SE  933.  9  LRANS  407 
and  note. 

Iowa.— Hlllis   ▼.   Chicago,   etc.,   R. 
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is  engaged.84  In  determining  what  amount  of  money 
or  what  effects  are  reasonably  necessary  for  a  pas- 
senger to  take  on  a  journey,  regard  must  be  had 
to  his  station  in  life,  to  the  length,  purpose,  and 
probable  duration  of  the  journey,  and  to  the  prob- 
able emergencies  that  may  be  expected  to  arise  in 
the  course  of  such  journey,86  and  may  include  arti- 
cles intended  for  his  use  after  he  leaves  the  car.87 
As  to  any  excess  of  baggage  or  property  beyond  this, 
the  company  not  having  agreed  to  become  a  carrier 
in  regard  thereto,  and  having  received  no  compen- 
sation for  such  a  responsibility,  and  no  notice  from 
the  passenger  that  such  a  duty  was  expected  of  it,  is 
not  liable  for  a  loss  or  theft,  even  in  case  the  theft 
is  by  its  own  employees.88 

A  reasonable  amount  of  jewelry  and  ornaments, 
according  to  the  condition  and  circumstances  in  life 


of  a  passenger,  may  be  carried  as  baggage,8*  but 
not  jewels  and  ornaments  carried  for  transportation 
merely,  without  any  intention  or  purpose  of  using 
them  on  the  journey,80  such  as  pocket  jewels  and 
ornaments  wholly  disconnected  with  the  passenger's 
personal  attire. 

[§  1545]  H.  Contributory  Negligence.  As  to 
passenger's  person.  Contributory  negligence  of  the 
passenger  will  defeat  recovery  for  injuries  received, 
where  such  contributory  negligence,  rather  than  the 
fault  of  the  company,  occasions  the  injury.92 

As  to  passenger's  property.  Where  a  passenger 
in  a  palace  or  sleeping  car  is  guilty  of  negligence 
which  contributes  to  the  loss  of  or  injury  to  his 
property,  he  cannot  recover  therefor,*3  as  where  the 
passenger  while  awake  exposes  to  theft  money  or 
similar  personal  belongings  which  are  in  his  exclu- 


de, 72  Iowa  228.  33  NW  643. 

Ky. — Myers  v.  Pullman  Co..  149 
Ky.  776,  149  SW  1002,  41  LRANS 
799  and  note;  Pullman  Palace  Car 
Co.    v.    Gaylord,    9    KyL    58    (watch). 

Mass. — Lewis  v.  New  York  Sleep- 
ing- Car  Co.,  143  Mass.  267,  9  NE  615, 
58   AmR    185. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Handy,  63  Miss.  609,  56  AmR  846. 

Mo. — Hampton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  A.  134;  Wilson  v. 
Baltimore,  etc.,  R.  Co.,  32  Mo.  A. 
682;  Root  v.  New  York  Cent.  Sleep- 
ing-Car  Co.,   28    Mo.    A.    199. 

N.  Y.— Williams  v.  Webb,  22  Misc. 
613,  '  49  NYS  1111  [mod  on  other 
grounds  27    Misc.    508,   68   NYS    300], 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361.  69  SE  666.  AnnCasl912B  971. 

Tex. — Pullman  Co.  v.  Vanderhoe- 
ven.  48  Tex.  Civ.  A.  414.  107  SW  147. 

[a]  "Tha  test  Is,  (1)  whether  any 
particular  article  of  value  Is  such 
as  the  passenger  may  reasonably  be 
expected  to  carry  on  his  person  or 
as  part  of  his  baggage  for  his  com- 
fort, convenience,  or  adornment,  and 
(2)  whether  or  not  he  Is  carrying  It 
with  him  for  some  legitimate  pur- 
pose connected  with  his' relation  to 
the  carrier  as  a  passenger  and  as 
an  Incident  of  the  contract  of  car- 
riage, and  not  for  a  purpose  wholly 
disconnected  with  the  Journey  he  in- 
tends to  take.  If  the  article  be  such 
as  he  may  with  propriety  take  with 
him  when  he  starts  upon  his  travels, 
the  mere  fact  that,  before  his  jour- 
ney is  complete,  it  becomes  unsuita- 
ble for  the  use  intended,  because  of 
some  unforeseen  accident  or  misfor- 
tune, will  not  deprive  hlra  of  the 
right  to  retain  It  in  his  possession 
while  continuing  the  journey." 
Pullman  Co.  v.  Schaffner.  126  Ga. 
609,    614,    55    SE   933.    9    LRANS    407. 

[b]  Mileage  tickets  carried  by  a 
traveling  commercial  agent  are 
properly  a  part  of  his  baggage.  Coo- 
ney  v.  Pullman  Palace-Car  Co.,  121 
Ala.  368,  26  S  712,  63  LRA  690. 

[c]  Various  articles.— "Opera 
glasses,  glass  and  brass  compass, 
razor  and  strap  and  accoutrements, 
and  nasal  syringe  with  accompani- 
ments, being  such  articles  as  add 
and  contribute  to  the  comfort,  pleas- 
ure and  enjoyment  of  the  travelers, 
and  such  as  are  not  unusual  to  be 
carried  by  hand  while  traveling,  to- 
gether with  the  satchel  which  con- 
tained the  same,"  may  be  carried  as 
baggage,  and  their  loss,  through  neg- 
ligence, renders  the  company  liable. 
Cooney  v.  Pullman  Palace-Car  Co.,  121 
Ala.   368,  372,  25  S  712.   53  LRA  690. 

84.  Ala. — Cooney  v.  Pullman  Pal- 
ace-Car Co.,  121  Ala.  868,  26  S  712, 
53  LRA  690;  Pullman  Palace-Car 
Co.  v.  Adams.  120  Ala.  681.  24  S 
921,   74   AmSR  53,    45   LRA   767. 

Ga. — Pullman  Co.  v.  Green,  128  Ga. 
142,  67  SE  233.  119  AmSR  368,  10 
AnnCas  893   and   note. 

Mo. — Mampton  v.  Pullman  Palace 
Car  Co.,  42  Mo.  A.  134;  Root  v.  New 
York  Cent.  Sleeping-Car  Co.,  28  Mo. 
A.  199. 


N.  Y—  Williams  v.  Webb,  27  Mlso. 
608,  58  NYS  300  [mod  22  Misc.  518, 
49   NYS   1111]. 

Pa. — Pullman  Palace  Car  Co.  v. 
Gardner,    3    Pennyp.   78. 

85.  U.  S. — Bacon  v.  Pullman  Co., 
169  Fed.  1.  89  CCA  1,  16  LRANS  578, 
14  AnnCas  516  [certiorari  den  210 
U.  8.  433  mem,  28  SCt  762  mem,  62 
L.  ed.  1136  mem];  Barrott  v.  Pull- 
man's  Palace  Car  Co.,   61   Fed.   796. 

Ga. — Pullman  Co.  v.  Green,  128 
Ga.  142,  67  SE  233,  119  AmSR  368, 
10  AnnCas   893   and   note. 

Iowa. — Hlllis  v.  Chicago,  etc.,  R. 
Co.,    72    Iowa    228,    33    NW   643. 

Ky. — Myers  v.  Pullman  Co.,  149 
Ky.  776,  149  SW  1002,  41  LRANS 
799   and   note. 

Mo. — Wilson  v.  Baltimore,  etc-  R. 
Co.,  32  Mo.  A.  682;  Root  v.  New  York 
Cent.  Sleeping-Car  Co..  28  Mo.  A.  199. 

N.  Y.— Williams  v.  Webb,  27  Misc. 
508.  58  NYS  300  [mod  22  Misc.  613, 
49  NYS  1111]. 

88.  Williams  v.  Webb,  '27  Misc. 
608,  68  NYS  300  [mod  22  Misc.  613, 
49    NYS    1111]. 

87.  Hampton  v.  Pullman  Palace 
Car  Co:,  42  Mo.  A.  134. 

88.  U.  S. — Bacon  v.  Pullman  Co., 
159  Fed.  1,  89  CCA  1,  16  LRANS  578 
14  AnnCas  616  and  note  [certiorari 
den  210  U.  S.  483  mem,  28  SCt  762 
mem,  52  L.  ed.  1136  mem]. 

Ala. — Cooney  v.  Pullman  Palace 
Car.  Co.,  121  Ala.  368.  26  S  712,  63 
LRA  690;  Pullman  Palace  Car  Co. 
v.  Adams.  120  Ala.  581,  24  S  921,  74 
AmSR    63,    45    LRA   767. 

Ga. — Pullman's  Palace  Car  Co.  v. 
Martin,  95  Ga.  314,  22  SE  700,  29 
LRA   498. 

Iowa. — Hlllis  v.  Chicago,  etc.,  R. 
Co.,  72  Iowa  228,  33  NW  643. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter.  21  Ky.  1248,  64  SW  845,  47 
LRA  286;  Pullman  Palace  Car  Co.  v. 
Gaylord,  9  KyL  68. 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  361.  73  SW  281. 

N.  Y.— Williams  v.  Webb.  27  Misc. 
508,  58  NYS  300  [mod  22  Misc.  513, 
49  NYS  1111]. 

Pa. — Pfaelser  v.  Pullman  Palace 
Car  Co.,  4  WklyNC  240. 

Tex. — Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120,  6  SW  814,  6  Am 
SR  31. 

[a]  Homer  to  separate  parse. — 
The  fact  that  a  passenger  had.  In  a 
purse  separate  from  that  In  which 
was  the  money  that  was  stolen,  a 
sum  of  money  which  he  expected 
would  be  sufficient  for  the  exigencies 
of  the  journey  does  not  conclusively 
show  that  he  Is  not  entitled  to  re- 
cover any  part  of  the  stolen  money. 
Williams  v.  Webb,  27  Misc.  608.  68 
NYS  300  [mod  22  Misc.  513.  49  NYS 
1111]. 

[b]  Pistol. — A  passenger  cannot 
recover  for  the  loss,  through  a  car- 
rier's negligence,  of  a  pistol  carried 
in  his  satchel.  Cooney  v.  Pullman 
Palace-Car  Co.,  121  Ala.  868,  26  S  712, 
53  LRA  690. 

[c]  Subsequent  notice  given  by 
the    passenger    when    the    property 


was  in  danger,  that  he  was  carrying 
with  him  an  amount  of  money  la 
excess  of  what  was  reasonably  nec- 
essary, is  not  sufficient  to  change  th* 
rule  as  to  the  degree  of  care  re- 
quired, even  on  the  theory  of  a  gra- 
tuitous bailment,  and  does  not  rea- 
der the  company  liable.  Hlllis  v. 
Chicago,  etc.,  R.  Co.,  72  Iowa  228,  31 
NW  643. 

89.  U.  S. — Bacon  v.  Pullman  Co, 
169  Fed.  1,  89  CCA  1,  16  LRANS  578. 
14  AnnCas  51<  and  note  [certiorari 
den  210  U.  S.  433  mem.  28  SCt  7(2 
mem,  52  L.  ed.  1136  mem]. 

Ga. — Pullman  Co.  v.  Green,  128  Ga. 
142,  57  SE  233,  119  AmSR  868.  10  Ann 
Cas  893;  Pullman  Co.  v.  Schaffner. 
126  Ga.  609,  56  SE  933,  9  LRANS  4S7 
and  note. 

Ky. — Pullman  Palace  Car-  Co.  v. 
Hunter.  107  Ky.  619,  54  SW  846.  21 
KyL  1248,  47  LRA  286. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  361.  69  SE  666,  AnnCaslSlZB 
971  and  note. 

Tex. — Pullman  Co.  v.  Vanderhoe- 
ven.  48  Tex.  Civ.  A.  414,  107  SW  147. 

90.  Bacon  v.  Pullman  Co.,  169  Fed. 
1,  89  CCA  1.  16  LRANS  578.  14  Ann 
Cas  616  [certiorari  den  210  C- 
S.  433  mem.  28  SCt  762  mem,  52  L. 
ed.  1136  memj;  Pullman  Co.  v. 
Schaffner,  126  Ga.  609,  65  SE  933,  9 
LRANS  407  and  note. 

91.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  581,  24  S  921,  74  AmSR 
53.  46  LRA  767. 

[a]  Thus,  a  sleeping  car  company 
is  not  liable  for  negligently  permit- 
ting a  theft  of  a  valuable  diamond 
ring  from  the  pocketbook  of  a  sleep- 
ing passenger  who  had  refrained 
from  wearing  the  ring  because  the 
setting  had  become  loose,  it  being  at 
the  time  no  part  of  his  personal  at- 
tire. Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  581,  24  8  921,  74  Am 
SR  63,  45  LRA  767. 

93.  Denver,  etc.,  R.  Co.  ▼.  Derry, 
47  Colo.  684,  lt)8  P  172.  27  LRANS 
761;  Piper  v.  New  York  Cent.,  etc, 
R.  Co.,  166  N.  Y.  224.  50  NE  851.  66 
AmSR  «60,  41  LRA  724  [rev  76  Hun 
44.  27  NYS  593,  89  Hun  75.  34  NYS 
1072]  (opening  the  wrong  door  and 
falling  out);  Canadian  Pac.  R.  Co.  v. 
Smith.  81  Can.  S.  C.  367.  See  also 
supra  88  1481-1514. 

[a]  Acts  not  constituting  contrib- 
utory negligence. — Where  a  blind 
passenger  asked  a  Pullman  porter, 
telling  him  that  he  was  blipd.  to  as- 
sist him  Into  a  sleeping  car.  and  the 
Sorter  took  hold  of  his  arms  and  put 
im  on  the  steps,  plaintiff  was  not 
negligent  In  feeling  his  way  along 
the  car  up  the  steps  until  he  reached 
what  he  thought  was  a  door  but 
which  was  in  fact  the  open  space  on 
the  other  side  of  the  car,  whereby  he 
fell  and  was  Injured,  since  he  was 
entitled  to  conclude  that  the  porter, 
knowing  of  his  Infirmity,  would 
watch  him  and  guide  his  movements. 
Denver,  etc..  R.  Co.  v.  Derry.  47  Colo. 
584.  108  P  172.  27  LRANS  761. 

93.  U.  S. — Barrott  r.  Pullman's 
Palace  Car  Co.,  51  Fed.  796. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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sive  custody,  and  leaves  them,  without  notice  to  the 
employees  of  the  company.**  But  the  failure  of  the 
passenger  to  deposit  his  property  in  the  safest  place 
in  the  berth  on  retiring  does  not  preclude  a  recovery 
from  the  company  for  its  negligence  in  permitting 
a  theft  thereof,  as  the  company  is  bound  to  take 
reasonable  care  to  prevent  theft  of  the  passenger's 
property,  without  regard  to  the  part  of  the  berth 
in  which  it  is  placed.  In  the  absence  of  evidence 
that  the  place  selected  was  an  unusual  or  dangerous 
place  for  a  deposit  of  a  passenger's  wearing  ap- 
parel, or  that  he  knew  or. had  reason  to  know  that 
it  could  not  or  would  not  be  as  effectually  guarded 
there  as  in  any  other  place  where  he  might  have 
deposited  it,  the  passenger  cannot  be  held  guilty  of 
contributory  negligence  as  a  matter  of  law.  Where 
the  acts  of  alleged  negligence  on  the  part  of  the 
passenger  were  caused  by  the  wrongful  conduct  of 
the  company  itself,  the  latter  is  estopped  from 
claiming  immunity  because  of  such  acts. 

Theft  by  employee.  For  the  theft  of  the  neces- 
sary baggage  or  money  of  a  traveler  by  one  of  its 
employees  the  company  is  liable,  even  though  the 

Ala. — Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581,  24  8  921,  74 
AmSR  58.  45   LRA  767. 

Ga. — Kates  v.  Pullman  Palace  Car 
Co..  95  Ga.  810,  23  SE  186. 

Iowa. — Hillls  v.  Chicago,  etc..  R. 
Co.,  72  Iowa  228,  33  NW  643. 

Mass. — Wtiicher  v.  Boston,  etc.,  B. 
Co..  176  Mass.  276.  57  NE  601.  79 
AmSR  314;  Dawley  v.  Wagner  Pal- 
ace Car  Co.,  169  Mass.  31B.  47  NE 
1024;  Whitney  v.  Pullman's  Palace 
Car  Co.,  143  Mass.  243,  9  NE  619. 

Mo. — Efron  v.  Wagner  Palace  Car 
Co.,  59  Mo.'- A.  641;  Chamberlain  v. 
Pullman  Palace  Car  Co.,  66  Mo.  A. 
474;  Wilson  v.  Baltimore,  etc.,  R.  Co.,. 
32  Mo.  A  682;  Root  *-.  New  York 
Cent.  Sleeping-Car  Co.,  ^8  Mo.  A  199. 

Tex. — Pullman  Palace  Car  Co.  v. 
Arents,  28  Tex.  Civ.  A  71,  66  SW 
329. 

[a]  A  passenger  who  occupies  the. 
smoking  compartment  of  a  sleeping 


traveler  has  been  negligent  in  exposing  the  baggage 
or  property  in  such  a  way  as  to  induce  the  theft. 
In  such  a  case  the  contributory  negligence  of  the 
traveler  cannot  be  considered  the  proximate  cause 
of  the  loss,  as  it  is  the  duty  of  the  company, 
through  its  employees,  to  protect  a  passenger's 
property,  even  though  it  is  exposed  to  theft  by 
him.** 

[4  15461  I.  Respective  Duties  and  Liabilities  of 
Railroad  Company  and  Sleeping  Oar  Company — 1. 
In  OeneraL  The  fact  that  a  passenger  rides  on  a 
palace  or  sleeping  car  attached  to  a  train,  under  a 
contract  with  the  palace  or  sleeping  car  company 
owning  such  car,  does  not  relieve  the  railroad  com- 
pany from  its  ordinary  obligations  and  duties  to  such 
passengers;*9  but  in  such  cases,  in  all  matters  relat- 
ing to  the  safe  and  comfortable  transportation  of  the 
passengers,  the  conductor,  the  porter,  and  other  em- 
ployees on  such'  cars  are  regarded  as  the  employees 
of  the  railroad  company,  for  whose  carelessness  or 
negligence  in  causing  injuries  to  passengers  thereon 
it  is  liable;1  and  this  rule  has  been  held  to  apply 
where  a  sleeping  car  is  standing  ready  to  receive 


ar,  (1)  under  a  special  arrangement 
pith  the  employee  In  charge  of  the 
car.  and  who  retires  for  the  night 
with  knowledge  that  one  of  the  win- 
dows of  the  compartment  Is  open.  Is 
not  guilty  of  contributory  negligence 
which  will  preclude  his  recovery  for 
the  loss  of  his  personal  belongings, 
unless  the  window  was  left  open  at 
his  request.  Morrow  v.  Pullman  Pal- 
ace Car  Co.,  98  Mo.  A.  351,  73  SW  281. 
(2)  And,  even  if  the  window  was  left 
open  at  his  request,  he  will  not  be 
precluded  from  recovering  unless  his 
property  was  stolen  by  a  stranger 
through  the  window  from  the  out- 
side. Morrow  v.  Pullman  Palace  Car 
Co.,  98  Mo.  A.  851.  73  SW  281. 

[b]  HegUgene*  of  third  person*— 
That  the  passenger's  traveling  com- 
panion occupying  the  same  berth 
with  him  was  negligent  In  reference 
to  stolen  property  does  not  preclude 
a  recovery  from  the  company  for 
negligently  permitting  the  theft. 
Pullman  Palace-Car  Co.  v.  Adams, 
120  Ala.' 581,  24  S  921,  74  AmSR  53, 
45  LRA  767. 

94.  Whitney  v.  Pullman's  Palace 
Car  Co.,  143  Mass.  243,  9  NE  619; 
Chamberlain  v.  Pullman  Palace  Car 
Co.,  55  Mo.  A.  474  (leaving  his  watch 
In  the  berth  while  in  the  toilet  room 
without  notifying  the  porter)-  Wil- 
son v.  Baltimore,  etc.,  R.  Co.,  32  Mo. 
A.  682  (leaving  a  pocketbook  con- 
taining a  large  sum  of  money  in  his 
vest  pocket  under  the  pillow  while 
a  passenger  goes  to  the  water 
closet);  Root  v.  New  York  Cent. 
Sleeping-Car  Co.,  28  Mo.  A.  199;  Pull- 
man Palace  Car  Co.  v.  Matthews,  74 
Tex.  664,  12  SW  744,  16  AmSR 
873. 

fa]  X»eavlng  satchel  on  window 
sllL— -Where  a  passenger  having  in 
her  possession  and  under  her  own 
personal  control  a  satchel  containing 


valuables  leaves  the  car  for  several 
minutes  at  a  station,  leaving  the 
satchel  on  the  window  sill,  from 
which  place  It  Is  stolen,  she  Is  guilty 
of  contributory  negligence,  and  the 
car  company  Is  not  liable.  Whitney 
v.  Pullman's  Palace  Car  Co.,  143 
Mass.  243,  9  NE  619. 

98.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  681,  24  S  921,  74  AmSR 
53,  45  LRA  767. 

[a]  Putting  ring  In  pocketbook. — 
The  act  of  a  passenger  on  a  sleeping 
car  In  putting  a  ring  that  he  was 
accustomed  to  wear  in  his  pocket- 
book  while  he  slept  Is  not  contribu- 
tory negligence  precluding  a  recovery 
against  the  sleeping  car  company  for 
negligently  permitting  the  theft 
thereof.  Pullman  Palace-Car  Co.  v. 
,Adams,  120  Ala.  681,  24  S  921,  74  Am 
KSR  53.  45  LRA  767. 

96.  Florida  v.  Pullman  Palace  Car, 
Co.,  37  Mo.  A.   69K 

[a]  Depositing  his  clothing  in  a. 
vacant  berth  above  his  own  will  not 
constitute  contributory  negligence  on 
the  part  of  the  passenger.  Florida, 
v.  Pullman  Palace  Car  Co.,  37  Mo.  A. 
598.  Contra  Welch  v.  Pullman  Pal- 
ace-Car Co..  16  AbbPrNS  (N.  Y.)  352. 

97.  Kates  v.  Pullman  Palace  Car 
Co..  95  Ga.  810,  23  SE  186. 

98.  Morrow  v.  Pullman  Palaee, 
Car  Co.,  98  Mo.  A.  351,  73  SW  281;* 
Root  v.  New  York  Cent.  Sleeping- 
Car- Co.,  28  Mo.  A.  199;  Pullman  Co. 
v.  Vanderhoeven,  48  Tex.  Civ.  A.  414, 
107  SW  147. 

99.  U.  S. — Pennsylvania  Co.  v. 
Roy,  102  U.  S.  451,  26  L.  ed.  141. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Church,  165  Ala.  329,  46  S  457.  130 
AmSR  29  and  note. 

Ga. — Mize  v.  Southern  R.  Co.,  15 
Ga.  A.  265.  82  SE  925. 

Mich. — Robinson  v.  Chicago,  etc., 
R.  Co.,  135  Mich.  254,  97  NW189. 

Mo.— Slegel  v.  Illinois  Cent.  R.  Co., 
186  Mo.  A.  646,  172  SW  420. 

S.  C. — Calder  v.  Southern  R.  Co., 
89  S.  C.  287.  71  SE  841,  AnnCasl913A 
894;  Campbell  v.  Seaboard  Air  Line 
R.  Co.,  83  S.  C.  448,  66  SE  628,  137 
AmSR  824,  23  LRANS  1056  and  note. 

Tex. — Pullman  Co.  v.  Norton,  (Civ. 
A.191  SW  841. 

Wash. — Valentino  v.  Northern  Pac. 
R.  Co.,  70  Wash.  95,  126  P  99. 

"The  law  will  not  permit  a  rail- 
road company,  engaged  in  the  busi- 
ness of  carrying  persons  for  hire, 
through  any  device  or  arrangement 
with  a  sleeping-car  company  whose 
cars  are  used  by  the  railroad  com- 
pany, and  constitute  a  part  of  its 
train,  to  evade  the  duty  of  providing 
proper  means  for  the  safe  convey- 
ance of  those  whom  it  has  agreed  to 
convey."  Pennsylvania  Co.  v.  Roy, 
102  U.  S.  451.  457.  26  L.  ed.  141. 

"A    railroad   company   cannot    es- 


cape liability  for  injuries  inflicted 
upon  a  passenger  upon  the  ground 
that  they  were  sustained  in  a  Bleep- 
ing car  owned  by  another  company 
and  which  furnished  its  own  agents 
and  servants,  notwithstanding  the 
passenger  paid  an  additional  fare  to 
the  sleeping  car  company  for  the 
privilege  of  riding  In  one  of  Its  cars, 
when  it  appears  that  said  sleeping 
car  was  a  part  of  the  railroad  com- 
pany's train."  Louisville,  etc.,  R. 
Co.  v.  Church.  165  Ala.  329,  334,  46  S 
457,  130  AmSR  29  and  note. 

"A  railroad  company  Is  not  re- 
lieved of  any  of  the  duties  which  ft 
owes  to  a  passenger  by  reason  of  the 

Passenger  making  a  separate  con- 
ract  with  a  sleeping  car  company 
for  special  accommodations.  The 
sleeping  car  company  may,  by  its 
contract.  Impose  upon  itself  also 
some  of  the  obligations  that  the 
railroad  company  undertakes  in  -Its 
contract  of  carriage;  but  that  does 
not  release  the  railroad  company. 
The  only  effect  of  such  a  contract 
is  to  give  the  passenger  the  benefit 
of  the  care  and  protection  and  liabil- 
ity of  both  companies."  Campbell  v. 
Seaboard  Air  Line  R.  Co..  83  S.  C. 
448.  462.  65  SE  628,  137  AmSR  824, 
23  LRANS  1056. 

[al  Safe  passage  from  one  oar  to 
another.— A  railroad  company  hav- 
ing placed  a  dining  car  at  the  rear 
of  the  train,  and  invited  Its  passen- 

?:ers  to  go  to  and  from  it,  is  bound 
o  provide  them  a  safe  passage  from 
one  car  to  another,  and  cannof  es- 
cape liability  for  its  failure  so  to  do 
by  showing  a  contract  with  the  Pull- 
man Car  Company  to  do  so.  Robin- 
son v.  Chicago,  etc.,  R.  Co.,  185  Mich. 
254,  97   NW  689. 

1.  U.  S. — Pennsylvania  Co.  v.  Roy, 
102  TT.  S.  451.  26  L.  ed.  141. 

Ala. — Louisville,  etc.,  R.  Co.  v. 
Church,  156  Ala.  329,  46  S  457,  130 
AmSR  29  and  note  (negligence  of  a 
porter  in  allowing  a  table  to  fall  on 
a  passenger's  hand). 

Colo. — Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  584,  108  P  172.  27  LRANS 
761. 

Ga. — Mlze  v.  Southern  R.  Co.,  15 
Ga.  A.  265.  82  SE  926. 

Iowa. — Gannon  v.  Chicago,  etc.,  R 
Co.,  141  Iowa  37,  117  NW  966,  23 
LRANS  1061. 

La. — Airey  v.  Pullman  Palace  Car 
Co.,  50  La.  Ann.  648,  23  S  512-  Wil- 
liams v.  Pullman  Palace  Car  Co..  40 
La.  Ann.  417.  4  S  85,  8  AmSR  538. 

Miss. — Nelson  v.  Illinois  Cent.  R. 
Co.,  98  Miss.  295,  53  S  619,  31  LRA 
NS  689. 

N.  Y. — Thorpe  v.  New  York  Cent., 
etc.,  R.  Co..  76  N.  Y.  402,  32  AmR  825 
[aff  13  Hun  70]. 

Oh. — Cleveland  R.  Co.  v.  Walrath, 
38  Oh.  St.  461,  43  AmR  483. 
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passengers  of  the  railroad  company,  although  it  is 
not  attached  to  a  train.2  A  railroad  company  draw- 
ing sleeping  cars  may  also  be  held  liable  for  defects 
in  the  sleeping  car,  especially  where  the  passenger 
is  not  aware  that  it  is  under  the  management  of 
the  sleeping  car  company.3  Both  the  railroad  com- 
pany and  the  sleeping  car  company  are  jointly  and 
severally  liable  for  injuries  caused  to  passengers  on 
a  sleeping  car,  through  the  negligence  or  wrongs  of 
the  sleeping  car  company's  employees  in  respect  to 
the  passenger's  transportation;4  and  the  sleeping 


car  company  is  not  relieved  from  liability  by  the 
fact  that  its  employees  acted  under  orders  from  the 
train  conductor.  A  railroad  company,  however,  is 
not  liable  for  injuries  due  to  the  carelessness  or 
negligence  of  the  sleeping  car  company's  employees 
in  respect  to  duties  which  arise  peculiarly  out  of  the 
contract  of  the  sleeping  car  company  to  furnish 
sleeping  car  accommodations,  as  distinguished  from 
the  railroad  company's  contract  of  safe  and  com- 
fortable transportation.*  And  the  sleeping  car  com- 
pany, not  having  undertaken  the  general  duty  of 


8.  C. — Taber  v.  Seaboard  Air  Line 
R.  Co..  84  S.  C.  291.  66  SB  292.  19 
AnhCas  1132  and  note. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Ray.  101  Tenn.  1.  46  SW  664.  To 
same  effect  Louisville,  etc.,  R.  Co.  v. 
Katzenberger,  16  Lea  380,  1  SW  44, 
57  AmR  232. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Max- 
well. (Civ.  A.)  130  SW  722.  728  [Cit 
Cyc];  Pullman  Co.  v.  Norton,  (ClV. 
A.)  91  SW  841. 

N.  S. — Smith  v.  Canada  Pac.  R. 
Co.  34  N.  S.  22. 

See  also  supra  S  1323. 

"The  agents  and  servants  of  the 
sleeping  Car  company  are  undoubt- 
edly the  agents  of  the  railroad  com- 
pany. The  cars  of  the  sleeping  car 
company  are  attached  to  and  become 
a  part  of  the  system  of  transporta- 
tion used  by  the  railroad  company 
in  carrying  out  Its  contracts  of 
transportation.  When  a  passenger  Is 
injured  by  any  neglect  on  the  part 
of  the  sleeping  car  company,  and 
while  a  passenger  on  same,  the  rail- 
road company  Is  liable  in  the  same 
way  and  to  the  same  extent  as  It 
would  be  If  the  Injury  had  occurred 
on  one  of  Its  ordinary  passenger 
coaches."  Nelson  v.  Illinois  Cent.  R. 
Co.,  98  Miss.  295,  304,  53  S  619,  31 
LRANS  689. 

[a]  Reasons  for  rule.— (1)  "The 
business  of  running  drawing-room 
cars  In  connection  with  ordinary  pas- 
senger cars  has  become  one  of  the 
common  Incidents  of  passenger  traf- 
fic on  the  leading  railroads  of  .the 
country.  These  cars  are  mingled 
with  the  other  cars  of  the  company, 
and  are  open  to  all  who  desire  to  en- 
ter them,  and  who  are  willing  to 
pay  a  sum  in  addition  to  the  ordi- 
nary fare,  for  the  special  accommo- 
dation afforded  by  them.  They  are 
?iut  on  presumably  in  the  interest  of 
he  road.  They  form  a  part  of  the 
train,  and  the  manner  of  conducting 
the  business  is  an  invitation  by  the 
company  to  the  public  to  use  them, 
upon  the  condition  of  paying  the  ex- 
tra compensation  charged.  Passen- 
gers cannot  know  what  private  or 
special  arrangement.  If  any,  exists 
between  the  company  and  third  per- 
sons, under  which  this  part  of  the 
business  is  conducted,  and  they  have, 
we  think.  In  taking  one  of  these  cars, 
a  right  to  assume  that  they  are  there 
under  a  contract  with  the  company, 
and  that  the  servants  in  charge  or 
the  drawing-room  cars  are  its  serv- 
ants. Otherwise  there  would  be  two 
separate  contracts  in  the  case  of 
each  passenger  in  these  cars,  one 
with  the  company,  and  one  with 
Wagrter.  Such  a  condition  of  things 
would  involve  a  confusion  of  rights 
and  obligations,  and  divide  a  respon- 
sibility which  ought  to  be  single  and 
definite."  Thorpe  v.  New  York  Cent., 
etc.,  R.  Co.,  76  N.  T.  402,  407,  32  AmR 
326.  (2)  "The  railroad  company  car- 
ries Pullman  cars  in  connection  with 
its  own,  and  in  this,  and  in  other 
ways,  shows  that  so  far  from  ob- 
jecting to  their  use  it  means  to  en- 
courage and  invite  its  passengers  to 
use  them.  When,  in  pursuance  of 
such  Invitation,  the  passenger  takes 
the  Pullman  car.  he  is  still  entitled 
to  the  service  of  the  railroad  em- 
ployees in  all  matters  which  relate 
'  to  his  safe  and  comfortable  trans- 
portation to  his  destination.  Ob- 
viously,   the   railroad   company   can- 


not lawfully  withdraw  its  own  em- 
ployees from  this  service,  and  substi- 
tute and  rely  upon  the  employees 
of  another  company  to  perform  the 
service,  as  persons  acting  apart  from 
itself.  On  the  contrary,  it  Is  quite 
plain  that  when  it  relies  on  such 
persons  to  perform  Its  own  public 
duties  It  adopts  them  as  its  agents, 
and  is  responsible  for  their  failure 
to  perform  the  service  to  which  the 
passenger  is  entitled  as  a  part  of  his 
contract  of  carriage.  Hence,  with 
respect  to  those  matters  embraced  In 
the  contract  of  carriage,  which  the 
railroad  company  depends  upon-  the 
employees  of  the  Pullman  company 
to  perform,  such  employees  are  the 
agents  of  the  railroad  company." 
Campbell  v.  Seaboard  Air  Line  R.  Co., 
83  S.  C.  448.  453.  66  SB  628,  137  Am 
SR  824.  23  LRANS  1066. 

[b]  annonnring  station.— (1)  The 
duty  of  notifying  a  passenger  of  the 
train's  approach  to  his  station  being 
a  duty  which  the  railroad  company 
owes.  It  was  liable  for  causing  a 
passenger  to  alight  at  the  wrong  sta- 
tion, due  to  the  negligence  of  the 
employees  of  a  sleeping  car  belong- 
ing to  another  company  In  which  the 
passenger  was  riding,  the  railroad 
company  being  bound:  by  the  acts  of 
the  sleeping  car  company's  employees 
in  attempting  to  perform  the  rail- 
road  company's   duty   to   notify   the 

Sassenger  to  alight.  Campbell  v. 
eaboard  Air  Line  R.  Co.,  83  S.  C. 
448,  66  SB  628.  137  AmSR  824,  23 
LRANS  1066  and  note.  (2)  A  rail- 
road company  Is  responsible  to  a 
passenger  for  damages  arising  from 
the  neglect  of  the  sleeping  car  em- 
ployees to  awaken  the  passenger  at 
his  destination,  although  the  sleep- 
ing car  company  is  an  entirely  dif- 
ferent company  from  the  railroad 
company.  Airey  v.  Pullman  Palace 
Car  Co..  60  La.  Ann.  648.  23  S  512. 

[c]  Where  a  passenger  wm  thrown 
from  Ms  berth,  by  a  sadden  Jerk  or 
lurch  of  the  car,  the  accident  was 
prima  facie  evidence  of  negligence 
of  the  railroad  company  In  operating 
the  train.  Smith  v.  Canada  Pac.  R. 
Co..  34  N.  S.  22. 

9.  Denver,  etc.,  R.  Co.  v.  Derry, 
47  Colo.  584,  108  P  172.  27  LRANS 
761. 

[a]  Thus,  where,  with  the  knowl- 
edge of  a  railroad  company.  It  was 
customary  for  a  sleeping  car  com- 
pany to  have  its  sleeper  ready  for 
passengers  of  the  railroad  company 
before  the  train  to  which  It  was  to 
be  attached  arrived,  and  a  blind  pas- 
senger having  a  through  ticket 
changed  cars  at  a  station  where  a 
sleeping  car  was  ready,  and  having 
a  berth  therein,  the  porter  of  the 
train  on  which  he  had  arrived  took 
him  over  to  the  porter  of  the  sleep- 
ing car,  who  was  informed  of  his 
blindness,  and  through  the  tatter's 
negligence  the  passenger  was  injured 
while  attempting  to  go  to  his  berth, 
the  porter  or  the  sleeping  car  was  an 
employee,  as  to  the  passenger,  of  the 
railroad  company,  and  It  was  liable 
for  the  injury,  although  the  sleeping 
car  was  not  attached  to  any  train. 
Denver,  etc.,  R  Co.  v.  Derry,  47  Colo. 
584,    108    P    172,    27    LRANS    761. 

3.  Pennsylvania  Co.  v.  Roy.  102 
U.  S.  451.  26  L.  ed.  141;  Kinsley  v. 
Lake  Shore,  etc..  R  Co..  126  Mass.  54. 
28  AmR  200;  Thorpe  v.  New  York 
Cent.,  etc.,  R.  Co.,  76  N.  Y.   402,  32 


AmR  S2S;  Cleveland,  etc.,  R.  Co.  t. 
Walrath.  38  Oh.  St.  461.  43  AmR  433; 
Iron  R.  Co.  v.  Mowery,  36  Oh.  St. 
418,   38  AmR  697. 

4.  Miss. — Nelson  v.  Illinois  Cant. 
R.  Co..  98  Miss.  295,  63  S  619.  21 
LRANS  689. 

Mo. — Taylor  v.  Wabash  R.  Co..  ISO 
Mo.  A.  682,  109  SW  1059. 

5.  C. — Calder  v.  Southern  R.  Co, 
89  S.  C.  287,  71  SB  841,  AnnCaslSUA 
894 

Tenn. — St.  Louis,  etc,  R.  Co.  v. 
Hatch,   116   Tenn.   680.   94    SW   «7L 

Tex. — Pullman  Palace  Car  Co.  v. 
Hocker.  41  Tex.  Civ.  A.  607.  93  SW 
1009:  Pullman  Co.  v.  Norton.  (Civ. 
A.)  91  SW  841;  Houston,  etc.  R.  Co. 
v.  Perkins,  21  Tex.  Civ.  A.  608,  52 
SW  124. 

[a]  Reason  for  rula<— "Because 
the  railroad  company  adopts  the 
sleeping  car  as  a  part  of  Its  train, 
uses  It  to  carry  out  Its  contracts  of 
transportation,  and  Invites  Its  pas- 
sengers to  go  Into  and  avail  of  its 
comforts  when  traveling  upon  Its 
line  of  railway,  the  sleeping  car  com- 
pany and  the  railroad  company  have 
no  distinction  so  far  as  the   passen- 

fer  is  concerned  when  he  seeks  re- 
ress  against  the  railroad  company 
for  Injury  received  through  the  neg- 
ligence of  the  sleeping  car  company. 
But,  because  the  railroad  company 
may  become  liable  for  the  negligence 
of  the  servants  of  the  sleeping  car 
company,  it  does  not  follow  that  the 
sleeping  car  company  may  not  also 
be  liable  severally  and  Jointly.  The 
passenger  not  only  has  a  contract  of 
transportation  with  the  railroad  com- 
pany, but  he  also  has  a  contract  with 
the  sleeping  car  company.  By  these 
two  contracts  each  company  imposes 
on  Itself  the  same  duty  of  .protec- 
tion to  the  person  and  property  of 
the  passenger,  and  each  may  be  sued 
separately,  or  both  may  be  sued 
Jointly."  Nelson  v.  Illinois  Cent.  R. 
Co.,  98  Miss.  295.  306.  63  S  619.  31 
LRANS   689. 

[bl  Where  the  railroad  ample  yew 
Join  in  the  wrongdoing  with  the  em- 

Sloyees  of  the  sleeping  car  company, 
oth  companies  are  jointly  liable. 
Taylor  v.  Wabash  R.  Co.,  130  Mo. 
A  582.  109  SW  1059;  Pullman  Palace 
Car  Co.  v.  Hocker,  41  Tex.  Civ.  A. 
607.  93  SW  1009  (holding  that,  where 
a  sleeping  car  company  agreed  to 
furnish  plaintiff  with  sleeping  car  ac- 
commodations to  a  certain  point,  but 
before  arriving  there  the  sleeper  was 
cut  out  of  the  train,  and  plaintiff  was 
compelled  to  ride  in  a  chair  car  for 
the  balance  of  the  distance,  the 
sleeping  car  company's  employees 
aiding  the  train  employees  In  forcing 
plaintiff  to  leave  the  sleeper,  both 
companies  were  liable  jointly). 

[c]  Permitting-  drunken  parsons 
in  oar. — A  railroad  company  and  the 
Pullman  Palace  Car  Company,  being 
joint  tort-feasors,  may  be  joined  In 
a  suit  for  mental  suffering  to  a  pas- 
senger in  a  palace  car  attached  to 
the  railroad's  train,  caused  by  the 
language  of  drunken  persons  per- 
mitted to  enter  and  remain  in  the 
car.  Houston,  etc,  R.  Co.  v.  Perkins. 
21  Tex.  CHv.  A.  608.  52  SW   124. 

3.  Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  A.  607,  93  SW 
1009. 

6.  Tabor  v.  Seaboard  Air  Line  R. 
Co.,  84  S.  C.  291.  66  SE  292.  19  Ann 
Cas  1132  and  note;  Campbell  v.  Sea- 
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§§  1546-1547] 


CARRIERS 


[10  C.  J.]     1181 


transporting  the  passenger,  is  not  liable  for  the 
■wrongful  acts  or  negligence  of  the  employees 
of  the  railroad  company  in  respect  to  such 
transportation,7  as  where  the  injury  results  from 
the  negligent  operation  of  the  train,  as  this  is  a 
duty  peculiarly  assumed  by  the  railroad  company.* 
A  railroad  company  is, not  liable  for  an  assault  and 
battery  committed  by  an  employee  of  a  sleeping 
car  company,  wholly  provoked  by  the  person 
assaulted.'     • 


[J  1547]  8.  A*  to  Baggage.  It  has  been  held 
that  a  railroad  company  is  liable  for.  the-  loss  of 
the  luggage  and  effects  of  a  passenger  in  a  sleeping 
car,  under  the  control  of  the  employees  of  the  sleep- 
ing car  company,10  although  the  contract  between 
the  railroad  company  and  the  sleeping  car  company 
exempts  it  from  liability  for  baggage,  it  being  held 
that  the  liability  of  the  two  companies  is  both  joint 
and  several.12  The  railroad  company  is  of  course 
liable  where  the  loss  is  due  to  its  own  negligence.18 


board  Air  Line  R.  Co..  83  S.  C.  448, 
66  SE  628,  137  AmSR  824,  23  LKANS 
10S6;  Taber  v.  Seaboard  Air  Line  R. 
Co..  81   S.   C.   317,   62  SE  811. 

[a]  Duty  of  providing  berths— 
"There  1b,  It  Is  true,  at  least  one 
duty  ordinarily  undertaken  by  sleep- 
ing car  companies,  not  embraced  in 
the  railroad's  usual  contract  of  car- 
riage— the  duty  of  providing  a  sleep- 
ing berth."  Campbell  v.  Seaboard 
Air  Line  R.  Co..  83  S.  C.  448.  452, 
65  SE  628.  137  AmSR  824,  28  LRANS 
1056. 

7.  Calhoun  v.  Pullman  Co.,  159 
Fed.  387,  86  CCA  387,  16  LRANS  576 
[aft  149  Fed.  646];  Paddock  v.  Atchi- 
son, etc.,  R.  Co.,  37  Fed.  841,  4  LRA 
231;  Cincinnati,  etc.,  R.  Co.  v.  Ralne. 
130  Ky.  464,  113  SW  495,  132  AmSR 
400,  19  LRANS  763:  Pullman  Palace 
Car  Co.  v.  Lee,  49  La.  76;  Lawrence 
v.  Pullman's  Palace  Car  Co.,  144 
Mass.  1,  10  NE  723,  69  AmR  58.  See 
also  supra  {  1631. 

[a]  Seasons  for  rule.— "The  rail- 
road company  Is  the  carrier  and  is 
the  party  with  whom  the  passenger 
contracts  for  his  transportation. 
Among  other  things  it  contracts  to 
supply  him  with  the  usual  con- 
veniences for  his  comfort  while  be- 
ing transported.  The  parlor  or  sleep- 
ing car  company's  business  is  to 
provide  the  passenger  with  certain 
conveniences  and  comforts  which  are 
in  addition  to  those  contracted  for 
by  the  railroad  company.  These 
duties  to  the  passenger  which  are 
incident  to  the  carriers  contract  for 
transportation  continue  to  rest  upon 
the  railroad  company,  notwithstand- 
ing he  may  have  another  contract 
with  the  sleeping  car  company  for 
special  accommodations.  The  use  of 
the  car  for  carrying  the  passenger  is 
a  matter  for  arrangement  between 
the  companies.  The  railroad  com- 
pany retains  the  power  of  control 
and  management  of  its  trains  in- 
cluding the  sleeping  cars  as  to  all 
matters  except  those  which  are 
peculiarly  incident  to  the  other  com- 
pany's special  contract  with  the  pas- 
senger. The  duties  of  the  sleeping 
car  company  to  the  passenger  are 
coextensive  with  the  nature  of  its 
contract.  It  does  not  undertake 
those  which  belong  to  the  railroad 
company.  The  compass  of  the  duties 
which  belong  to  each  company  is 
defined  by  this  demarcation.  It  fol- 
lows that  the  obligation  of  the  sleep- 
ihg  car  company  must  be  dependent 
upon  the  contract  which  the  passen- 
ger Is  expected  to  have  with  the 
railroad  company.  And,  since  It  has 
no  control  over  that  or  its  execution, 
it  Is  not  responsible  for  the  manner  in 
which  it  is  carried  out."  Calhoun  v. 
Pullman  Co.,  159  Fed.  387,  389,  86 
CCA  387,  16  LRANS  575. 

[b]  The  railroad  company  cannot 
recover    over    against    the    sleeping 


apony  for  Injuries  to  a  pas< 
senger  on  the  sleeper,  for  which  it 
has  been  compelled  to  pay  on  account 
of  failure  of  its  own  employees  in 
connection  with  those  of  the  sleep- 
ing car  company  as  to  the  protec- 
tion of  the  passenger  from  the  acts 
of  improper  persons  permitted  to 
enter  and  remain  in  the  sleeper. 
Houston,  etc.,  R.  Co.  v.  Perkins,  21 
Tex.  Civ.  A.   608,   62   SW  124. 

[c]  Fnllmaa  conductor  acting  as 
agent  of  railroad  eompany  alone.— 
where  plaintiff,  having  purchased  a 
ticket  over  three  railroads  to  Atlanta, 
ordered  a  reservation  in  a  sleeping  car 
which  she  expected  would  be  on  the 


train  she  boarded,  but  was  Informed 
by  the  Pullman  conductor  in  the 
train  conductor's  presence  that  that 
car  would  be  incorporated  into  the 
train  at  a  junction  point  and  was 
permitted  to  remain  in  the  sleeper 
where  she  was  then  located  until  the 
Junction  was  reached,  and  after  the 
train  had  left  the  Junction  point  she 
was  informed  that  the  Atlanta 
sleeper  had  been  placed  In  a  prior 
section  of  the  train,  and  she  was 
compelled  to  return  to  the  point  from 
which  she  started,  the  Pullman  con- 
ductor In  falling  to  transfer  plain- 
tiff, and  in  permitting  her  to  ride 
in  the  wrong  car,  acted  as  the  agent 
of  the  railroad  company  over  whose 
line  the  train  was  operated  to  the 
junction  point,  and  it  alone  was 
liable  for  the  damages  sustained. 
Cincinnati,  etc.,  R.  Co.  v.  Ralne,  180 
Ky.  454,  113  SW  495,  132  AmSR  400, 
19   LRANS  753. 

[d]  A  railroad  eompany  la  liable 
for  expulsion  of  a  passenger  from  a 
Pullman  car,  due  to  a  mistake  of 
the  company  while  acting  as  an 
agent  of  the  Bleeping  car  company, 
and  while  operating  in  connection 
with  Other  roads  a  line  of  through 
sleepers  between  two  points,  in  giv- 
ing him  a  sleeping  car  ticket  good 
between  those  points,  but  not  over 
the  route  covered  by  his  ticket. 
Nashville,  etc..  R  Co.  v.  Price,  125 
Tenn.  646.  148  SW  219. 

8.  Campbell  v.  Pullman  Palace- 
Car  Co.,  42  Fed.  484  faff  154  U.  S. 
513  mem,  14  SCt  1151  mem.  38  L. 
ed.  1069  mem];  Mize  v.  Southern  R. 
Co..  15  Ga.  A.  266.  82  SE  925;  Nelson 
v.  Illinois  Cent.  R  Co..  98  Miss.  295, 
63  S  619,  31  LRANS  689;  Pullman  Co. 
v.  Kelly,  86  Miss.  87.  38  S  317; 
Campbell  v.  Seaboard  Air  Line  R. 
Co..  83  S.  C.  448.  65  SE  628,  137 
AmSR  824.  23  LRANS  1056  and  note. 

[a]  Willful  breach  of  duty  by  rail- 
road employees. — Where,  after  a  pas- 
senger had  been  caused  to  alight 
from  a  sleeping  car  attached  to  a 
train  at  a  wrong  station,  the  train 
operatives  were  notified  of  the  mis- 
take just  after  the  train  had  started, 
but  refused  to  stop  to  permit  the 
passenger  to  again  get  aboard,  there 
was  a  willful  breach  of  duty  on  the 
part  of  the  railroad  company's  em- 
ployees, which  rendered  it  liable  In- 
dependent of  the  liability  of  the 
sleeping  car  company.  Campbell  v. 
Seaboard  Air  Line  R.  Co..  88  S.  C. 
448,  66  SE  628,  137  AmSR  824,  23 
LRANS   1056. 

9.  Rohrbach  v.  Pennsylvania  R. 
Co.,  22  Pa.  Dist.  489. 

10.  Robinson  v.  Southern  R.  Co., 
40  App.  (D.  C.)  549,  LRA1916B  621, 
AnnCasl914C  959;  Nelson  v.  Illinois 
Cent.  R.  Co.,  98  Miss.  295.  53  S  619, 
31  LRANS  689;  Nashville,  etc.,  R. 
Co.  v.  Lillie,  112  Tenn.  881,  78  SW 
1056,  106  AmSR  947;  Louisville, 
etc.,  R.  Co.  v.  Katzenberger,  16  Lea 
(Tenn.)   380,   1   SW   44,   57  AmR  232. 

[a]  "Vhe  same  liability  has  been 
imposed  upon  railroad  companies  as 
upon  sleeping  ear  companies  for  the 
theft  of  property  belonging  to  pas- 
sengers in  sleeping  cars  used  for 
the  accommodation  of  passengers  on 
their  trains."  Robinson  v.  Southern 
R.  Co.,  40  App.  (D.  C.)  549.  553, 
LRA1916B   621,   AnnCasl914C   959. 

[b]  Honey.— A  railroad  company 
is  not  liable  as  carrier  for  the  loss 
of  money  carried  by  a  passenger  in 
a  sleeping  car,  unless  it  results  from 
Its  negligence.  Hlllis  v.  Chicago, 
etc.,  R.  Co..  72  Iowa  228,  33  NW  643 


I  "This  rule  of  liability  Is  based 
sound  principles  of  publlo  pol- 
It   will   not  do   to   say   that  a 


(money  in  a  passenger's  overcoat 
pocket  hanging  In  his  berth  lost  In 
an^  accident  which  overturned  the 
car);  Cohen  v.  New  York  Cent,  etc., 
R.  Co.,  121  App.  Dlv.  5,  105  NYS  483; 
Sessions  v.  New  York,  etc.,  R.  Co.. 
78   Hun   641,    29   NYS    628. 

[cl  Valise*— Where  a  passenger 
carried  a  valise  Into  a  sleeping  car 
and  deposited  It  on  his  seat,  and  af- 
terward on  retiring  placed  it  under 
his  berth,  the  valise  was  in  effect 
placed  in  charge  of  the  railroad  com- 

?<any,  and  hence  it  was  an  Insurer 
hereof.  Nashville,  etc.,  R.  Co.  v. 
Lillie,  112  Tenn.  331,  78  SW  1055, 
105    AmSR    947. 

11.  Louisville,,  etc.,  R.  Co.  v. 
Katsenberger,  16  Lea  (Tenn.)  880, 
1   SW   44,  17  AmR  232. 

13.  Robinson  v.  Southern  R.  Co., 
40  App.  (D.  C.)  549,  LRA1915B  621, 
AnnCasl914C  969:  Nelson  v.  Illinois 
Cent.  R.  Co.,  98  Miss.  295,  63  S  619, 
31    LRANS    689. 

"That  the  sleeping  car  company 
is  liable  for  the  loss  of  a  passen- 
ger's personal  baggage.  If  it  fall 
to  exercise  proper  care  to  guard 
same,  Is  settled  by  many  authori- 
ties. .  .  .  That  the  railroad  com- 
pany is  alike  liable  Is  equally  well 
settled.  ...  If  both  are  liable, 
it  follows  that  they  are  Jointly  and 
severally  liable,  and  where  the  Joint 
and  several  liability  is  conceded  the 
controlling  principles  of  law  become 
easy  of  application."  Nelson  v.  Illi- 
nois Cent.  R.  Co.,  98  Misc.  295,  306, 
53   S   619.   31   LRANS   689. 

[a]     

upon 

loy.     It   will   not  do   to   say    _. 

passenger  who  takes  a  berth  In  a 
Pullman  car  releases  the  railroad 
company  from  any  of  its  duties  as  a 
carrier.  The  Pullman  car  forms 
part  of  the  railroad  company's  train. 
The   railroad   company  requires    the 

fiassenger  to  purchase  a  first-class 
tcket — the  highest  and  most  expen- 
sive contract — as  a  condition  pre- 
cedent of  being  permitted  to  avail 
himself  of  the  accommodation  of  the 
sleeping  car.  The  railroad  company 
Is  required,  therefore,  to  exercise 
reasonable  oare  for  the  protection 
of  the  effects  of  Its  passengers  in 
the  daytime  and  those  occupying  day 
coaches,  and,  like  the  Pullman  Com- 
pany, It  is  obliged  to  exercise  con- 
stant watchfulness  over  the  passen- 
ger through  the  night  while  sleeping 
in  his  berth.  A  passenger  is  there 
by  the  Joint  invitation  of  the  two 
companies,  and  it  will  not  do  to 
permit  one  to  shift  its  responsibility 
to  the  other,  or  to  indulge  in  techni- 
cal distinctions  as  to  their  liability." 
Robinson  v.  Southern  R.  Co.,  40  App. 
(D.  C.)  549,  664,  LRA1915B  621,  Ann 
Casl914C    959. 

[b]  toss  by  theft—The  liability 
of  the  railroad  company  and  the 
sleeping  car  company  for  the  theft 
from  a  berth  of  the  personal  effects 
of  a  passenger,  where  the  loss  is  at- 
tributable to  a  failure  to  maintain 
a  constant  watch  while  the  passen- 
gers are  sleeping,  is  Joint  and  sev- 
eral, since  both  are  under  the  same 
duty  toward  the  passenger  as  re- 
gards care  and  diligence.  Robinson 
v.  Southern  R.  Co..  40  App.  (D.  C.) 
549.  LRA1915B  621,  AnnCasl914C  959. 

13.  Kinsley  v.  Lake  Shore,  etc., 
R.  Co..  125  Mass.  54.  28  AmR  200. 

[a]  Thus,  where  the  railroad  com- 
pany, without  notice  to  the  passen- 
ger and  while  he  is  absent  from  the 
car,  removes  the  passenger's  effects 
to  a  passenger  car  and  takes  away 
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[$  1548]  J.  Damages.14  For  the  wrong  of  the 
sleeping  car  company  through  its  employees  in 
denying  or  failing  to  provide  accommodations  to  a 
passenger,  to  which  he  is  entitled,  or  in  failing  rea- 
sonably to  provide  for  his  safety  and  comfort,  the 
damages  recoverable  are  for  the  inconvenience,  an- 
noyances, pain,  and  suffering  which  result  to  him 
as  a  natural  and  probable  result  of  the  breach  of 
duty,  and  which  might  or  should  have  been  foreseen 
or  reasonably  anticipated  as  a  result  thereof,11  sub- 
ject to  the  limitation  that  the  damages  recoverable 
cannot  be  enhanced  by  the  negligence  or  willful  con- 
duct of  the  passenger;1*  and  the  damages  may  be 

the   sleeping   car,   the  railroad   oom- 

Sany    will    oe    liable    for    any    loss. 
Ilnsley  v.   Lake  Shore,  etc.,  R.  Co., 


mitigated  by  any  unreasonable  conduct  on  the  part 
of  the  passenger.17  If  no  other  damages  are  sus- 
tained from  a  refusal  of  accommodations,  at  least 
the  sum  paid  therefor,  with  interest,  may  be  recov- 
ered.18 Where  the  company  is  guilty  of  a  tort  as 
well  as  a  breach  of  contract,  the  damages  awarded 
must  be  commensurate  with  .the  injury,  whether  or 
not  they  weije  in  contemplation  of  the  parties  at  the 
time  the  contract  was  made;1*  but  the  damages 
allowed  must  not  in  any  case  be  excessive.90  Dam- 
ages which  are  not  the  natural  and  probable  result 
of  the  breach  and  which  could  not  reasonably  have 
been  anticipated  as  a  probable  consequence  of  the 


125  Mass.  54,  28  AmR  200. 

14.  See  generally  Damages  [13 
Cyc  1]. 

16.  U.  S. — Pullman's  Palace-Car 
Co.  v.  King,  99  Fed.  188,  89  CCA 
573;  Hughes  v.  Pullman's  Palace- 
Car  Co.,   74   Fed.   499. 

•Ala. — Pullman   Co.   v.    Meyer,   70   S 
70S. 

111. — Pullman  Palace  Car  Co.  v. 
Reed,  76  111.   125,   20  AmR  282. 

Mass. — Ingraham  v.  Pullman  Co., 
190  Mass.  S3,  76  NE  287,  2  LRANS 
1087. 

N.  Y. — Arlington  v.  Pullman  Co., 
110  App.  Dlv.  260,  97  NTS  329,  17 
NTAnnCas  455. 

Tex. — Pullman  Palace  Car  Co.  v. 
Nelson,  22  Tex.  Civ.  A.  223,  54  SW 
«24;  Pullman  Palace  Car  Co.  v.  Fow- 
ler, 8  Tex.  Civ.  A  766,  27  SW  2«8; 
Pullman  Palace  Car  Co.  v.  McDon- 
ald,   2   Tex.    Civ.  A.   322,   21   SW   945. 

[a]  ■laments  of  damages.— 
"where  one  purchases  a  ticket  for  a 
continuous  long  Journey  and,  per- 
haps, pays  an  additional  fare  to 
travel  by  special  train  and  has  busi- 
ness or  social  engagements,  or  is  In 
a  condition '  of  health  that  requires 
him  to  make  the  Journey  at  that  par- 
ticular time  and  by  that  particular 
train  and  engages  a  berth,  section, 
or  stateroom  In  a  sleeping  car  for 
his  health,  comfort  or  convenience, 
he  should  not,  when  the  sleeping  car 
company  refuses  him  the  conven- 
iences and  facilities  which  he  pur- 
chased, be  confined  to  a  recovery  of 
the  cost  of  the  sleeping  car  ticket. 
That  would'  not  be  adequate  compen- 
sation. Public  policy  also  requires 
that  a  liberal  rule  of  damages  should 
be  accorded  the  plaintiff  in  such  a 
case.  If  the  damages  are  in  such 
case  to  be  limited  to  the  cost  of  the 
ticket,  not  only  will  the  traveling 
public  be  seriously  Inconvenienced 
and  annoyed,  but  It  would  lead  to 
the  resale  of  tickets  for  gratuities 
tendered  by  subsequent  applicants 
and  result  in  the  utmost  confusion. 
The  sleeping  car  company  had  no- 
tice of  every  element  of  damages 
that  a  traveler  is  liable  to  encoun- 
ter in  such  circumstances.  For  the 
indignity  inflicted  upon  the  passen- 
ger in  the  presence  of  other  passen- 
gers by  being  refused  the  berth 
which  he  had  purchased  and  by  being 
obliged  to  leave  the  sleeping  car  and 
for  the  inconvenience  ana  annoy- 
ance which  he  suffered  by  being  ob- 
liged to  travel  In  a  day  coach  with- 
out sleeping  or  washing  facilities 
and  being  obliged  to  change  cars  at 
early  and  late  hours,  he  should  be 
compensated:  Although  the  deci- 
sions on  this  point  are  not  fully  in 
accord,  the  trend  of  Judicial  author- 
ity Is  that  these  are  elements  of 
damage  for  which  a  recovery  may 
be  had."  Aplineton  v.  Pullman  CO., 
110  App.  Dlv.  260,  263,  97  NTS  329, 
17  NTAnnCas  466. 

[bl  Where  a  passenger  la  ejected 
(1)  from  a  sleeping  car.  the  company 
Is  liable  not  only  for  the  direct  but 
also  for  the  consequential  damages 
which  should  have  been  anticipated 
as  the  natural  and  probable  result 
of  Its  breach  of  the  contract.     Pull- 


man's Palace-Car  Co.  v.  Kins,  99 
Fed.  380,  39  CCA  678.  <2)  If  In 
ejecting  the  passenger  the  employee 
of  the  company  is  merely  endeavor- 
ing to  comply  with  a  reasonable  reg- 
ulation of  the  company,,  but  In  his 
action  errs  In  Judgment  on  a  question 
about  which  he  might  well  be  hon- 
estly mistaken,  and  he  does  not  act 
willfully,  maliciously,  or  wantonly, 
the  passenger's  right  to  recover  is 
limited  to  the  amount  paid  for  his 
ticket  and  a  reasonable  compensa- 
tion for  the  trouble  and  Inconven- 
ience which  he  suffered  through 
being  deprived  of  his  berth.  Pull- 
man Palace  Car  Co.  v.  Reed,  75  III. 
126,  20  AmR  232. 

fc]  Failure  to  reserve  berth. — 
Where  recovery  is  sought  for  the 
failure  of  the  company  to  reserve  a 
berth  for  the  passenger  in  accord- 
ance with  its  contract,  damages  may 
be  recovered  for  the  bodily  and  men- 
tal pain,  anxiety,  humiliation,  and 
discomfort  suffered  by  the  passen- 
ger by  reason  of  the  breach,  and 
also  damages  for  wrongful  acts  and 
omissions  of  the  agents  of  the  com- 

?any  which  are  entirely  disconnected 
rom  the  original  breach  of  contract. 
Pullman  Palace  Car  Co.  v.  Nelson, 
22    Tex.    Civ.   A.    223,    54    SW    «84. 

[d]  At    least    nominal    damages' 

(1)  may  be  recovered  for  a  porter's 
wrongful  act  In  knowingly  causing 
a  passenger  to  alight  sbme  distance 
from  her  station.  Pullman  Co.  v. 
Hoyle,  62  Tex.  Civ.  A.  634,  116  SW 
315.  (2)  Only  nominal  damages  and 
such  as  might  have  resulted  from  In- 
convenience to  the  passenger  can 
be  recovered  for  a  breach  of  con- 
tract tb  carry  him  through  to  his 
destination  on  the  sleeping  car  in 
which  he  ■  had  engaged  passage. 
Missouri  Pac.  R.  Co.  v.  Groesbeok, 
(Tex.  Civ.  A.)   24  SW  702. 

[e]  Injuries  to  health.— (1)  Where 
a  carrier  sold  a  ticket  for  a  drawing- 
room  on  a  sleeper,  when  there  was  no 
drawing-room  in  that  car,  it  appear- 
ing that  drawing-rooms  were  largely 
used  by  invalids,  possible  injury  to 
health  by  reason  of  the  breach  of  the 
contract  might  be  presumed  to  have 
been  within  the  contemplation  of  the 
parties.  Ingraham  v.  Pullman  Co.,  190 
Mass.   83,  76  NE  287,  2  LRANS  1087. 

(2)  Where  a  sleeping  car  company 
falls  to  discharge  Its  duty  to  pro- 
vide a  properly  warmed  and  comfort- 
able car  for  Its  passengers,  it  can- 
not be  held  on  demurrer  that  dam- 
ages alleged  to  have  been  caused  by 
such  failure,  and  consisting  In  suf- 
fering from  the  low  temperature, 
contraction  of  a  violent  cold,  and 
resulting  In  permanent  Injury  to  the 
passenger's  eyes,  are  so  remote  as 
not  to  be  recoverable.  Hughes  v. 
Pullman's  Palace-Car  Co.,  74  Fed. 
499. 

1«.  Pullman's  Palace-Car  Co.  v. 
King,   99  Fed.    380,  39  CCA  573. 

17.  Arlington  v.  Pullman  Co.,  110 
App.  Dlv,  250,  97  NTS  829,  17  NT 
AnnCas  456. 

18.  Pullman  Car  Co.  v.  Krauss, 
145  Ala.  396,  40  S  398,  4  LRANS  103, 
8  AnnCas  108;  Buck  v.  Webb,  68 
Hun  185,  11  NTS  617. 

lal  Compensatory  damages  only. 
— The  company  Is  liable  only  for 
damages  by  way  of  Indemnity,  where 


the  only  injury  which  the  passenger 
suffers  is  that  which  arises  from 
his  being  subjected  to  indignity  and 
mortification,  and  where  he  is  not 
personally  injured,  nor  his  rights 
further  invaded  than  by  his  exclu- 
sion from  the  berth  for  which,  he 
had  purchased  a  ticket,  and  by  the 
moral  compulsion  to  which  he  was 
subjected  of  passing  to,  and  making 
his  passage  into,  another  car.  Buck 
v.  Webb,  68  Hun  185,  11  NTS  617. 

19.  Mann  Boudoir  Car  Co.  v. 
Dupre,  64  Fed.  646,  4  CCA  640.  21 
LRA  289:  Campbell  v.  Pullman  Pal- 
ace-Car Co.,  42  Fed.  484  [aff  154  U.  s. 
513  mam,  14  SCt  1151  mem,  38  L. 
ed.  1069  mem):  Pullman  Palace  Car 
Co.  v.  Booth,  <Tex.  Civ.  A)  28  SW 
719. 

SO.  Ala. — Pullman  Co.  ▼.  Meyer. 
70  S  763;  Pullman  Co.  v.  Luta,  154 
Ala.  517,  46  S  675,  129  AmSR  67.  14 
LRANS  907. 

111. — Pullman  Palace  Car  Co.  v. 
Reed,   75   111.   125,   20  AmR  232. 

Oh.— Pullman  Co.  v.  Willett.  27 
Oh.  Clr.  Ct  649. 

Tenn. — Pullman  Co.  ▼.  Pennock. 
118  Tenn.  566,  102  SW  7t. 

Tex.— Pullman  Co.  v.  Custer,  (Civ. 
A.)  140  SW  847;  Pullman  Palace  Car 
Co.  v.  Hooker.  41  Tex.  Civ.  A.  607.  93 
SW  1009;  Pullman  Palace  Car  Co.  v. 
Nelson,  22  Tex.  Civ.  A  223,  64  SW 
624;  Pullman  Palace  Car  Co.  v.  Fow- 
ler, 6  Tex.  Civ.  A   755.  27  SW  268. 

[a]  Kecorery  held  sxoesslva. — 
(1)  Nine  hundred  dollars  is  excess- 
ive recovery  for  election  of  a  pas- 
senger from  a  Pullman  car,  where 
the  aets  complained  of,  at  most, 
were  .  merely  humiliating.  Pullman 
Co.  v.  Ouster.  (Tex.  Civ.  A.)  140  SW 
847.  (2)  A  verdict  of  three  thou- 
sand dollars  for  expelling  a  pas- 
senger from  a  sleeping  berth  be- 
cause of  the  loss  of  his  ticket  is 
grossly  excessive.  Pullman  Palace 
Car  Co.  v..  Reed,  75  111.  126.  20  AmR 
232.  (3)  A  verdict  allowing  plain- 
tiff five  hundred  dollars  for  refusing 
him  accommodations  in  a  sleeping 
car,  because  of  a  mistake  made  by 
the  company's  agent  in  selling  him 
a  ticket  and  his  Inability  to  again 
pay  for  a  berth,  by  reason  of  which 
plaintiff  was  compelled  to  stay  up 
all  .night  in  a  crowded  day  coach, 
there  being  no  averment  or  proof  that 
he  was  treated  with  rudeness  or  dis- 
courtesy, or  subjected  to  unneces- 
sary humiliation,  is  excessive.  Pull- 
man Co.  v.  Pennock,  118  Tenn.  565, 
102  SW  73.  (4)  A  verdict  for  fif- 
teen hundred  dollars  is  excessive,  to 
the  amount  of  eleven  hundred  and 
fifty  dollars,  for  refusing  to  permit 
a  passenger  suffering  from  rheuma- 
tism to  occupy  his  Derth  as  a  bed 
during  the  daytime,  where  it  ap- 
pears that  his  rheumatism  was  ag- 
gravated by  a  fall  Just  before  Ret- 
ting on  the  cars,  that  the  company's 
employees  treated  him  courteously 
and  arranged  a  seat  for  him,  alleviat- 
ing his  suffering  as  far  as  possible, 
and  that  his  suffering  was  intensi- 
fied by  having  to  let  his  feet  and  legs 
hang  down.  Pullman  Palace  Car  Co. 
v.  Fowler,  6  Tex.  Civ.  A.  786.  27  SW 
268. 

fb]  Bsuotaf $  sals  Biot  ss< '—■!■• 
— (1)  Where  a  sleeping  car  company 
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wrong,  cannot  be  recovered.21  Mental  distress  has 
been  held  not  a  proper  element  of  the  damages,23 
unless  the  breach  of  contract  is  accompanied  by 
physical  inconvenience  or  suffering,"  or  unless  the 
case  is  one  in  which  punitive  damages  would  be 
allowed.24 

Low  of  property.  Where  the  property  in  ques- 
tion has  a  market  value,  that  is  the  proper  standard 
of  value,  but  if  it  is  not  shown  to  be  marketable, 
the  value  of  the  property  to  its  owner  furnishes  the 
proper  rule  of  recovery,  that  is,  the  actual  loss  in 
money  which  he  sustains  by  being  deprived  of  the 
articles.**  Where  the  property  stolen  consisted  of 
medicine  and  stimulants  for  a  sick  passenger,  by 
reason  of  the  loss  of  which  she  suffered  unrelieved 
pain  and  distress  incident  to  her  condition,  she  is 
entitled  to  recover  damages,  not  only  for  the  value 
of  the  medicine  and  stimulants,  etc.,  but  also  for 
physical  suffering  and  mental  distress  caused  by 


their  loss.2* 

Punitive  damages.  Where  the  company's  em- 
ployees have  been  guilty  of  recklessness,  willful- 
ness, or  maliciousness  in  causing  the  passenger's  in- 
juries, punitive  damages  may  be  allowed;27  but  not 
where  such  elements  do  not  exist.28 

[$  1549]  K.  Actions— 1.  In  General  Although  the 
passenger  may  have  a  right  of  action  on  contract 
for  breach  of  the  express  or  implied  undertaking  of 
the  sleeping  car  company  to  furnish  accommoda- 
tions, the  refusal  of  the  company  without  valid 
excuse  to  permit  a  proper  person  to  avail  himself 
of  the  accommodations  of  the  sleeping  car  will  sup- 
port an  action  in  tort.29 

[$  1650]  2.  Pleading.  The  rules  applicable  to  the 
pleadings  in  civil  actions  generally*"  apply  in  an 
action  by  a  passenger  against  a  sleeping  car  com- 
pany for  a  breach  of  contract,*1  or  for  injuries  to,*2 


failed  to  notify  a  passenger  of  her 
arrival   at  her   destination,    and   the 
time,   place,    and    manner    In    which 
she  was  subsequently   ejected   from 
the  train  was  attended  with  circum- 
stances  of   aggravation   sufficient    to 
entitle    her    to    exemplary    damages, 
she    also     having    suffered     mental 
anguish  from   fright  caused  by  her 
surroundings    when    ejected,    a    ver- 
dict allowing  her  one  thousand  dol- 
lars compensatory  and  five  hundred 
dollars  punitive  damages  Is   not  ex- 
cessive.     Pullman       v.       Lutz,       154 
Ala.  617,  45  B  675,  129  AmSR  67,  14 
LRANS    907.      (2)    Where   defendant 
failed  to  furnish. Pullman  accommo- 
dations   reserved,    and    such    failure 
resulted    In   a    relapse    of   plaintiff's 
neurasthenic   wife   who  at   the  time 
was  being  taken  to  a  coast  resort  for 
convalescence,     an     award     of     one 
thousand    dollars    Is    not    excessive, 
where    the    woman's    recovery    was 
much     retarded.      Pullman     Co.     v. 
Meyer,    (Ala.)    70   S   76J.      (3)    For  a 
breach    of    contract     to     reserve     a 
berth  for  a  passenger  who  boarded 
a    sleeping    car,    suffering   from    ill- 
ness, and,  In  consequence,  owing  to 
the   negligence   of   the   Bleeping   car 
company,  was  compelled  to   sleep  in 
the  waiting  room  where  her  privacy 
was   frequently   Intruded   on  by   the 
porters    and    others,    and    was    kept 
awake,    resulting    In    great    physical 
pain,  mental  distress  and  humiliation 
during  the  entire  night,  a  Judgment 
for  nine  hundred  dollars  Is  not  ex- 
cessive.    Pullman  Palace  Car  Co.  v. 
Nelson,   22   Tex.   Civ.   A.   223,   64   SW 
624.      (4)   A  judgment  for  four  hun- 
dred dollars  Is  not  excessive,  where 
plaintiff,  with  a  baby  in  arms,  was 
compelled  to  leave  the  car  in  which 
she    had    engaged    a    berth,    and    to 
complete  her  journey  in  a  chair  car, 
she    being  subjected   for  some   time 
to    the    gaze    and    comment    of    pas- 
sengers and  others,  attracted  to  her 
by    the   efforts   of  the   employees  to 
induce  her  to  leave  the  sleeping  car. 
Pullman    Palace   Car   Co.   v.    Hocker, 
41   Tex.  Civ.  A.  607,  93  SW  1009.     (6) 
A  verdict  of  one  hundred  and  twenty- 
five    dollars    is    not    excessive   In    a 
suit   for  damages  caused  by  a  fail- 
ure  to  provide  a  drawing-room  in  a 
sleeping    car    for    plaintiff    and    his 
wife,   the  consequence  of  which  was 
to  compel  him  to  ride  in  the  porter's 
apartment,  and  to  make  two  changes 
from    one   coach   to   another   during 
the   night,  in  view  of  the  fact  that 
they  were  on  their  wedding  trip,  and 
that     plaintiff    was    deprived    of    the 
comforts,   conveniences,   and   privacy 
naturally    desired     under    such    cir- 
cumstances.    Pullman  Co.  v.  Wlllett, 
27   Oh.  Cir.  Ct.   649. 

31.      Colo. — Pullman      Palace      Car 
Co.  v.  Barker,  4  Colo.  344,  34  AmR  89. 
Miss. — Pullman   Co.    v.    Steam,    88 
Miss.   3S0,  41  S  383. 

Mo. — Smith    v.    Pullman    Co..    138 
Mo.    A.    238.  119  SW   1072. 

Tex. — Pullman   Palace  Car   Co.    v. 


Fowler,  6  Tex.  Civ.  A.  765,  27  SW 
268;  Missouri  Pac.  R.  Co.  v.  Oroes- 
beck,  (Civ.  A.)  24  SW  702;  Pullman 
Palace  Car  Co.  v.  McDonald,  2  Tex. 
Civ.  A.  322.  21  SW  946. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Lips- 
comb, 90  Va.  137,  17  SB  809.  20  LRA 
817. 

fa)  Thus  a  sleeping  car  company 
breaching  its  contract  to  provide  a 
female  passenger  with  sleeping  car 
accommodations  is  not  required  to 
anticipate  that  a  woman  In  good 
health  will  be  Injured  In  her  health, 
as  a  natural  and  probable  conse- 
quence of  Its  breach.  Smith  v.  Pull- 
man Co.,  138  Mo.  A.  238,  119  SW 
1072. 

S3.  Pullman  Co.  v.  Kelly,  86  Miss. 
87.  38  S  317:  Smith  v.  Pullman  Co.. 
188  Mo.  A.  238,  119  SW  1072;.  Calder 
v.  Southern  R.  Co.,  89  S.  C.  287,  71 
SE  841,  AnnCasl913A  894:  Pullman 
Palace  Car  Co.  v.  Fowler.  6  Tex.  Civ. 
A.  765,  27  SW  268:  Pullman  Palace 
Car  Co.  v.  McDonald,  2  Tex.  Civ.  A. 
322,   21    SW  945. 

[a]  "Ths  sola  is  well  settled  in 
such  cases  that  in  the  absence  of 
malice,  willfulness,  or  Inhumanity 
oh  the  part  of  defendant  .  .  .  there 
can  be  no  recovery  for  fright,  alarm, 
anxiety,  humiliation  or  distress  of 
mind  if  these  be  unaccompanied  by 
physical  injury,  nor  for  physical  In- 
juries wholly  caused  by  mental  dis- 
quietude." Smith  v.  Pullman  Co., 
138   Mo.  A.   238,    245,   119   SW   1072. 

[b]  Befnaal  to  permit  passenger 
to  occupy  berth  la  daytime. — Where 
a  person  severely  afflicted  with 
rheumatism  pays  for  a  berth  on  a 
sleeping  car,  mental  suffering  is  not 
an  element  of  damage  for  breach 
of  the  contract  in  simply  refusing 
to  permit  him  to  occupy  a  berth  as 
a  bed  In  the  daytime.  Pullman  Pal- 
ace Car  Co.  v.  Fowler,  6  Tex.  Civ. 
A.   756,  27  SW  268. 

23.  Pullman  Co.  v.  ■  Wlllett.  27 
Oh.  Clr.  Ct.  649;  Pullman  Palace  Car 
Co.  v.  Hocker,  41  Tex.  Civ.  A.  607, 
93  SW  1009;  Pullman  Palace  Car 
Co.  v.  McDonald,  2  Tex.  Civ.  A.  322, 
21  SW  945. 

24,  Pullman  Co.  v.  Kelly,  86  Miss. 
87.  38  S  317. 

Mental  suffering  as  element  of 
damages   see   Damaees    [13   Cyc   39]. 

OS.  Cooney  v.  Pullman  Palace  Car 
Co.,  121  Ala  368.  26  S  712,  53  LRA 
690;  Norfolk,  etc.,  R  Co.  v.  Lips- 
comb, 90  Va.  137,  17  SE  809,  20  LRA 
817. 

Tains  aa  affecting  damages  see 
Damages  [13  Cyc  148,  170]. 

96.  Bacon  v.  Pullman  Palace  Car 
Co..  159  Fed.  1,  89  CCA  1,  16  LRANS 
578,  14  AnnCas  B16  [certiorari  den 
210  U.  S.  433  mem,  28  SCt  762  mem, 
62  L.  ed.  1136  mem]. 

27.  Lemon  v.  Pullman  Palace  Car 
Co.,  52  Fed.  262;  Pullman  Co.  v.  Luts, 
164  Ala.  617,  45  S  675,  129  AmSR  67, 
14  LRANS  907;  Armstrong  v.  Pullman 
Co..  108  Miss.  26,  66  S  283.  LRA 
1915B  1202  (punitive  damages  not  al- 
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lowed);  Speaks  v.  Carolina  Dlv. 
Southern  R.  Co.,  90  S.  C.  368.  73  SE 
626.   38   LRANS   258. 

[a]  The  failure  of  the  servants 
of  a  alasnuur  oar  company  to  keep 
watch  while  a  passenger  is  asleep  In 
her  berth  is  a  reckless  disregard  of 
her  safety,  and,  if  the  passenger  is 
assaulted  and  robbed,  the  company 
is  liable  for  punitive  and  compen- 
satory damages.  Calder  v.  Southern 
R.  Co.,  89  S.  C.  287.  71  SE  841.  Ann 
Casl913A  894  (holding  also  that  an 
Instruction  authorizing  the  Jury  to 
award  punitive  damages  against  a 
sleeping  car  company  for  injuries 
to  a  passenger  assaulted  and  robbed 
while  asleep  In  her  berth,  if  the 
jury  believe  that  there  was  a  con- 
scious disregard  by  the  company's 
employees  to  observe  due  care  and 
that  a  willful  invasion  of  the  pas- 
senger's rights  was  not  essential  to 
Justify  such  damages,  properly  sub- 
mits the  issue  of  punitive  damages). 

88.  Lemon  v.  Pullman  Palace  Car 
'I  Fed.  262;  Pullman  Palace  Car 

■o.  v.  Reed,  76  111.  126.  20  AmR  232; 
Clark  v.  New  York,  etc.,  R.  Co.,  40 
Misc.    GDI,   83  NTS   162. 

[a |  Unlawful  ejection  from  alaap- 
lag  car,— Where  a  passenger  had 
purchased  a  ticket  for  a  particular 
berth  in  a  sleeping  car  and  had  lost 
the  same,  but  gave  satisfactory  as- 
surance that  he  had  purchased  It, 
and  he  was  expelled  from  the  sleep- 
ing car,  there  being  no  abusive  lan- 
guage or  violence  on  the  part  of  the 
conductor  but  only  an  honest  pur- 
pose to  carry  out  a  regulation  of  the 
company,  conceding  Ft  to  be  true 
that  the  passenger  was  unlawfully 
ejected,  yet  in  the  absence  of  will- 
ful, malicious,  or  wanton  conduct 
on  the  part  of  the  conductor,  ex- 
emplary damages  could  not  be  im- 
posed. Pullman  Palace  Car  Co.  v. 
Reed,  75  111.  125,  20  AmR  232. 

89.  Nevln  v.  Pullman  Palace  Car 
Co.,  106  111.  222.  46  AmR  688;  Pull- 
man Palace-Car  Co.  v.  Booth.  (Tex. 
Civ.  A.)  28  SW  719.  See  generally 
Actions  {  161. 

80.  See  generally  Pleading  [31 
Cyc  1]. 

31.  Pullman  Co.  v.  Riley,  6  Ala. 
A.  561.  59  S  761  (count  In  complaint 
held  not  to  charge  that  defendant 
was  a  common  carrier  of  passen- 
gers). 

[a]  Complaint  held  sufficient.— 
Pullman  Co.  v.  Riley,  5  Ala,  A.  661, 
59  S  761  (complaint  held  sufficient  to 
allege  that  defendant's  employee  In 
causing  plaintiff  to  leave  the  car  at 
a  point  short  of  her  destination  acted 
in  the  line  of  his  employment). 

33.  Pullman  Co.  v.  Hoyle.  52  Tex. 
Civ.  A.  534.  115  SW  315:  Pullman 
Co.  v.  Norton,  (Tex.  Civ.  A.)  91  SW 
841. 

[a]  Allegation  of  liability  over  of 
sleeping  ear  company  to  railroad 
company. — In  an  action  against  a 
railroad  company  and  a  sleeping  car 
company  for  Injuries  to  a  passengea. 
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or  ejection  of,*3  a  passenger,  or  for  loss  of,  or  injury 
to,  the  passenger's  effects."  Contributory  negli- 
gence in  order  to  be  available  as  a  defense  must  be 
pleaded.86 

Issues,  proof,  and  variance.  Such  matters  only 
can  be  considered  as  are  properly  put  in  issue  by 
the  pleadings  and  evidence  in  the  case.86  Plaintiff 
must  recover,  if  at  all,  on  the  cause  of  action 
pleaded  by  him,37  and  where  there  is  material  vari- 
ance between  his  pleadings  and  proof,  it  is  fatal 
to  a  recovery.88 

[$  1551]  3.  Evidence — a.  Presumptions  and  Bur- 
den of  Proof.88  The  burden  of  showing  a  failure 
or  neglect  on  the  part  of  the  company  or  its  em- 
ployees to  exercise  the  care  owed  to  the  passenger 
and  his  effects  is  on  plaintiff,40  as  is  also  the  btfrden 
of  showing  that  the  wrong  alleged  was  the  proxi- 
mate cause  of  his  injury."  According  to  the  gen- 
eral rule,  mere  proof  of  a  loss  of  baggage  or  prop- 
erty by  a  passenger  while  occupying  a  berth  does 


not  make  out  a  prima  faeie  case  or  give  rise  to  a 
presumption  of  negligence  on  the  part  of  the  com- 
pany, but  to  sustain  a  recovery  some  evidence  of 
negligence  on  its  part  must  be  shown,42  as  in  case 
of  such  loss  a  presumption  has  been  held  to  exist  in 
favor  of  the  company  that  it  performed  its  duty 
toward  its  passengers.43  There  may,  however,  be 
cases  where  the  evidence  that  a  theft  took  place 
will,  when  the  surrounding  circumstances  are  con- 
sidered, carry  with  it  a  reasonable  inference  of 
negligence44  and  put  on  the  company  the  burden 
of 'showing  the  exercise  of  a  proper  degree  of  care.'45 
The  doctrine  of  res  ipsa  loquitur  does  not  apply 
in  an  action  for  injuries  to  a  passenger  caused  by 
the  sudden  closing  of  a  door  in  a  sleeping  car.4* 
But  where  an  accident  happens,  such  as  the  falling 
of  a  berth,  or  the  like,  which  is  in  its  nature  at- 
tributable to  some  defect  in  .the  car  or  appliances, 
it  will  make  out  a  prima  facie  case  of  negligence  on 
the  part  of  the  company.41 


where   the    railroad   company   in   Its 

? [leading  set  forth  a  contract  with 
he  Bleeping  car  company  and  al- 
leged that  the  passengers  Injuries 
were  due  to  the  negligence  of  the 
sleeping  car  company  in  failing  to 
furnish  cars  of  the  quality  stipu- 
lated for  and  keeping  the  same  In 
repair,  and  prayed  for  judgment  over 
against  the  sleeping  car  company 
for  the  damages  recovered  by  the 
passenger,  this  sufficiently  alleged 
the  sleeping  car  company's  liability 
to  the  railroad  cpmpany,  especially 
where  the  sleeping  car  company  in 
its  pleading  pleaded  the  contract  and 
made  a  copy  a  part  thereof.  Pull- 
man Co.  v.  Norton,  (Tex.  Civ.  A.)  91 
SW  841. 

33.  Calhoun  v.  Pullman  Palace 
Car  Co.,  149  Fed.  646  [aft  169  Fed. 
387,  86  CCA  387,  16  LRANS  675] 
(declaration  held  not  to  state  cause 
of  action). 

34.  Pullman  Palace-Car  Co.  v.  Ad- 
ams. 120  Ala.  681.  24  S  921,  74  AmSR 
63,  46  LRA  767. 

[a]  Allegation  of  negligence.— A 
complaint  by  a  passenger  suing  to 
recover  property  stolen  in  a  sleeping 
car  sufficiently  shows  that  tHe  sleep- 
ing car  company  was  negligent  by 
alleging  that  it  failed  to  secure  effi- 
cient employees  to  protect  his  prop- 
erty, without  alleging  that  the  com- 
pany failed  to  have  a  watchman,  or 
that  its  watchman  failed  to  exercise 
proper  -  care  to  protect  plaintiffs 
property.  Pullman  Palace-Car  Co.  v. 
Adams.  120  Ala.  681,  24  S  921,  74 
AmSR  53,  45  LRA  767. 

35.  Pullman  Co.  v.  Vanderhoeven, 
48  Tex.  Civ.  A.  414.  107  SW  147. 

Contributory  negligence  as  a  de- 
fense see  also  supra   1|   1515-1528. 

38.  Pullman  Palace  Car  Co.  v. 
Gaylord.  9  KyL  58. 

[a]  Thus  under  a  general  allega- 
tion of  negligence  "of  defendant,  Its 
servants  and  employees  in  charge  of 
the  car."  no  inquiry  can  be  made  as 
tp  whether  the  construction  of  the 
car  was  adequate  for  the  protection 
of  the  property  of  passengers.  Pull- 
man Palace  Car  Co.  v.  Gaylord,  9 
KyL   68. 

37.  Smith  v.  Pullman  Co..  138  Mo. 
A.  238,  119  SW  1072;  Pullman  Co.  v. 
Custer,  (Tex.  Civ.  A.)   140  SW  847. 

[a]  Tor  lnstanoe,  in  a  suit  for 
ejecting  plaintiff  from  a  Pullman 
car.  based  on  lack  of  opportunity  to 
check  objectionable  baggage  which 
plaintiff  was  not  allowed  to  take  into 
the  car  with  htm,  plaintiff  cannot  re- 
cover on  the  theory  of  Improper  con- 
duct of  the  conductor.  Pullman  Co. 
v.  Custer.  (Tex.  Civ.  A.)  140  SW  847. 

38.  Pullman  Co.  v.  Riley.  6  Ala. 
A.  661.  59  S  761;  Smith  v.  Pullman 
Co..  138  Mo.  A.  238.  119  SW  1072. 
See  generally  Pleading  [31  Cyc  670]. 

[a]  Illustrations.— (1)  One  suing 
a  sleeping   car  company  for  breach 


of  its  contract  to  provide  plaintiff 
and  her  family  with  sleeping  car 
accommodations  from  a  designated 
point  to  her  point  of  destination 
cannot  recover  on  proof  that  her  res- 
ervation for  sleeping  car  accommo- 
dations was  from  an  Intermediate 
point  to  the  point  of  destination. 
Smith  v.  Pullman  Co..  138  Mo.  A.  238, 
119  SW  1072.  (2)  Where  plaintiff 
charged  breach  of  contract  in  that 
she  was  not  permitted  to  occupy 
Pullman  accommodations  In  a  par- 
ticular sleeper,  but  the  proof  showed 
that  she  was  entitled  to  Pullman  ac- 
commodations only  on  a  particular 
train,  the  variance  was  fatal.  Pull- 
man Co.  v.  Riley.  6  Ala,  A.  561,  69 
S  761. 

38.    Cross  references: 
Breach  of  contract  see  supra  (  1288. 
BuYden  of  proof  generally  see  Evi- 
dence [16  Cyc  926]. 
Contributory  negligence  generally  -see 

supra  I  1517. 
Ejection  see  supra  {  1222. 
Personal   injuries  in  general   see  su- 
pra 9!  1424-1436. 
Presumptions  generally  see  Evidence 
[16  Cyc  1060). 

40.  Campbell  v.  Pullman  Palace- 
Car  Co.,  42  Fed.  484  [aft  154  U.  S. 
613  mem,  14  SCt  1151  mem.  38  L.  ed. 
1069  mem]. 

41.  Smith  v.  Pullman  Co.,  138  Mo. 
A.  238,  119  SW  1072. 

43.  U.  S.— Blum  v.  Southern  Pull- 
man Palace-Car  Co..  3  F.  Cas.  No. 
1,574.   1   Fllpp.  500. 

111. — Pullman  Palabe  Car  Co.  v. 
Smith,  78  111.  360.  24  AmR  268;  Mc- 
Murray  v.  Pullman's  Palace-Car  Co., 
86  111.  A.  619. 

Iowa. — Hlllls  v.  Chicago,  etc.,  R. 
Co.,  72  Iowa  228,  33  NW  643. 

Mass. — Whicher  v.  Boston,  etc.,  R. 
Co.,  176  Mass.  275,  57  NE  601,  79  Am 
SR  314;  Lewis  v.  New  York  Sleeping 
Car  Co.,  143  Mass.  267,  9  NE  615.  58 
AmR  135. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Handy,   68  Miss.   609,  66  AmR  846. 

Mo. — Dings  v.  Pullman  Co.,  171 
Mo.  A.  643,  164  SW  446;  Efron  v. 
Wagner  Palace  Car  Co.,  69  Mo.  A. 
641;  Root  v.  New  York  Cent.  Sleep- 
ing-Car  Co..   28  Mo.  A.   199. 

N.  Y. — Cohen  v.  New  York  Cent., 
etc.,  R.  Co.,  121  App.  DiV.  5,  105  NYS 
483;  Weingart  v.  Pullman  Co.,  68 
Misc.  187,  108  NYS  972;  Carpenter 
v.  New  York,  etc,  R.  Co.,  10  NYSt 
712  [aft  124  N.  Y.  63,  26  NE  277,  21 
AmSR  644.  11  LRA  759]:  Tracy  v. 
Pullman  Palace  Car  Co.,  67  HowPr  164. 

Oh. — Falls  River,  etc..  Co.  v.  Pull- 
man Palace  Car  Co.,  6  OhS&CP  86,  4 
OhNP  26. 

Tex. — Pullman  Palace  Car  Co.  v. 
Hatch,  30  Tex.  Civ.  A.  303.  70  SW 
771;  Pullman  Palace  Car  Co.  v. 
Arents,  28  Tex.  Civ.  A.  71.  66  SW 
329:  Dargan  v.  Pullman  Palace  Car 
Co..  2  Tex.  A.  Civ.  Cas.  {  691. 


Ont. — Steam  ▼.  Pullman  Car  Co, 
8  Ont.  171. 

Bea  ipsa  loquitur  see  supra  If 
1426-1434.  And  see  Negligence  [29 
Cyc  690]. 

48.  Carpenter  v.  New  York,  etc- 
R.  Co.,  14JDaly  459,  16  NYSt  345  [all 
124  N.  Y.  53,  28  NE  277,  21  AmSR 
644,  11  LRA  7591. 

44.  Colo. — Pullman  Palace  Car  Co. 
v.  Freudensteln,  3  Colo.  A.  540,  34  P 
578. 

D.  C. — Robinson  v.  Southern  R-  Co.. 
40  App.  549,  LRA1915B  621  and  note. 
AnnCasl914C  959. 

Ga. — Pullman  Co.-  v.  Schaffner,  126 
Ga.  609.  65  SE  933.  9  LRANS  407; 
Kates  v.  Pullman's  Palace  Car  Co..  95 
Ga.  810.  23  SE  186. 

Mo.-"— Bevls  v.  Baltimore,  etc..  R. 
Co.,  26  Mo.  A.  19. 

N.  Y. — Goldstein  v.  Pullman  Co., 
161  App.  Div.  756.  147  NYS  1»3; 
Sherman  v.  Pullman  Co..  79  Misc.  52, 
139  NYS  51;  Croll  v.  Pullman  Co..  61 
Misc.  265.  118  NYS  542;  Irving  v. 
Pullman  Co.,  84  NYS  248. 

Tex. — Pullman  Palace  Car  Co.  v. 
Matthews.  74  Tex.  654,  12  SW  744. 
16  AmSR  873;  Pullman  Palace  Car 
Co.  v.  Pollock.  69  Tex.  120,  5  SW  814, 
5  AmSR  81  and  note. 

[a]  Thus  (1)  the  failure  of  the 
porter  Of  a  Pullman  car  to  return  to 
a  passenger  articles  delivered  to  him 
on  retiring  is  prima  facie  evidence 
of  negligence.  Sherman  v.  Pullman 
Co.,  79  Misc.  52.  139  NYS-  51.  (!) 
Evidence  that  plaintiff  left  his  bag- 
gage in  the  aisle  during  the  night 
ana  was  unable  to  And  it  in  the 
morning  establishes  a  prima  facie 
case  of  the  sleeping  car  company's 
negligence  in  failing  to  exercise  rea- 
sonable watchfulness.  Goldstein  v. 
Pullman  Co.,  161  App.  Dlv.  766,  147 
NYS  133. 

45.  Pullman  Palace  Car  Co.  v. 
Freudenstein,  3  Colo.  A.  540.  34  P 
678;.  Pullman  Co.  v.  Schaffner,  126 
Ga.  609,  66  SE  933,  9  LRANS  407; 
Kates  v.  Pullman's  Palace  Car  Co.. 
95  Ga.  810,  23  SE  186;  Voss  v.  Wag- 
ner Palace-Car  Co..  16  Ind.  A.  271. 
43  NE  20.  44  NE  1010;  Carpenter  v. 
New  York,  etc.,  R.  Co..  124  N.  Y.  53. 
26  NE  277,  21  AmSR  644.  11  LRA 
759. 

[a]     Artiolas  stolen  while  paaaen- 

Ser  asleep-— In  a  suit  for  loss  of 
aggage,  where  the  evidence  shows 
that  articles  of  personal  adornment 
were  stolen  while  the  passenger  was 
sleeping,  the  burden  Is  on  defendant 
to  snow  that  it  exercised  reasonable 
diligence.  Pullman  Co.  v.  Schaffner. 
126  Ga.  609.  65  SE  933,  9  LRA  407. 

48.  Valentine  v.  Northern  Pac.  R 
Co.,  70  Wash.  96,  126  P  99.  See  gen- 
erally  supra  IS   1426-1434. 

47.  Jenkins  v.  Louisville,  etc..  R 
Co..  104  Ky.  673.  47  SW  761.  20  KyL 
865;  Cleveland,  etc..  R  Co.  v.  Wal- 
rath,  38  Oh.  St.  461.  43  AmR  433. 


For  later  oases,  developments  and  cnanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Contributory  negligence.  The  burden  of  proving 
the  alleged  contributory  negligence  of  the  passenger 
is  generally  on  the  company,  unless  it  is  established 
by  the  passenger's  own  evidence.48 

[4  1552]  b.  Admissibility.  The  general  rules  of 
evidence  in  civil  cases  apply  in  an  action  by  a 
passenger  against  a  sleeping  car  company  in  respect 
to  the  admissibility  of  evidence.4*  In  an  action  to 
recover  for  a  failure  of  the  company  to  reserve  a 
berth,  evidence  of  the  rudeness  of  the  conductor  in 
ejecting  the  passenger  from  the  car  is  admissible,60 
as  is  also  evidence  of  the  inconvenience,  annoyances, 
pain,  and  suffering  incident  to  traveling  in  ordinary 
coaches,51  and  evidence  of  the  happenings  at  the 
place  where  the  accommodations  were  to  be  fur- 
nished.52 As  bearing  on  the  question  of  the  author- 
ity of  the  persons  through  whom  sleeping  ear  or 
palace  reservations  were  made,  evidence  that  facts 
showing  special  injuries  for  failure  to  furnish  ac- 
commodations were  communicated  to  such  persons 
is  admissible.5*    In  an  action  for  injuries  sustained 

48.  Pullman  Palace-Car  Co.  v.  Ad- 
ams. 120  Ala.  581.  24  S  921,  74  Am 
SR  63.  45  LRA  767.  See  also  supra 
9  1617. 

49.  See  generally  Evidence  [16 
Cyc  1110  et  seq). 


[a]  XUostntions. — (1)  Where  plain- 
tiff claimed  that  defendant's  sleeping- 
car  porter  while  searching  for  a  ring 
lost  by  plaintiff's  wife  discovered  it 
in  the  pillow  box  and  appropriated  It, 
plaintiff  having  testified  that  he 
stated  to  the  porter  when  he  was 
making  up  the  berth  that  they  had 
lost  something  during  the  night  and 
heard  it  drop  into  the  pillow  box 
was  entitled  to  state  that  he  saw 
the  porter  in  making  up  the  berth 
stoop  over  and  pick  up  something 
and  put  it  in  his  pocket.  Pullman  Co. 
v.  Vanderhoeven,  48  Tex.  Civ.  A.  414, 
107  SW  147.  (2)  In  an  action  against 
a  sleeping  car  company  for  loss  of 
a  passenger's  ring  alleged  to  have 
been  found  and  misappropriated  by 
the  porter,  the  purpose  for  which 
she  was  carrying  the  ring  on  her 
journey  was  immaterial,  so  that  the 
court  did  not  err  in  permitting  her 
to  testify  that  she  took  the  ring  to 
wear  at  a  dinner,  or  such  other  use 
as  she  might  have  for  it.  Pullman 
Co.  v.  Vanderhoeven,  supra.  (3)  The 
circumstance  that  a  passenger  has 
put  aside  a  certain  sum  for  the  ex- 
penses of  his  trip  is  evidence  as  to 
the  amount  adequate  for  his  needs. 
Barrott  v.  Pullman's  Palace  Car  Co.. 
SI  Ped.  796.  <4)  Where  plaintiff 
claimed  that  his  wife's  ring  fell 
from  defendant's  sleeping  car  berth 
which  they  had  been  occupying 
into  the  pillow  box,  and  that  the  por- 
ter found  it  there  when  searching  for 
it  at  the  wife's  Bequest,  and  appro- 
priated it,  evidence  that  the  pillow 
box  was  so  constructed  at  the  time 
when  the  wife  examined  it  that  a 
thing  the  size  and  shape  of  a  ring 
could  fall  from  the  berth  Into  the 
box  was  admissible.  Pullman  Co.  v. 
Vanderhoeven,  48  Tex.  Civ.  A  414, 
107  SW  147.  (6)  Where  In  an  action 
against  a  railroad  company  and  a 
sleeping  car  company  for  injuries  to 
a  passenger  by  a  defect  in  a  sleeping 
car  the  railroad  company  pleaded  a 
contract   with   the  sleeping  car  com- 

?)any  which  stipulated  that  the  sleep- 
ng  car  company  should  have  author- 
ity to  furnish  its  own  conductor,  and 
that  the  railroad  conductor  should 
not  interfere  with  the  business  of 
the  sleeping  cars  except  for  the  pur- 
pose of  collecting  the  tickets  of  pas- 
sengers, the  admission  of  the  tes- 
timony of  the  railroad  conductor  that 
he  had  nothing  to  do  with  the  sleep- 
ing cars,  and  that  that  duty  de- 
volved on  the  conductor  of  those 
cars,    was    not    erroneous.      Pullman 

[10C.J.-75] 


Co.  v.  Norton,  (Tex.  Civ.  A)  91  SW 
841. 

SO.  '  Pullman  Palace  Car  Co.  v. 
Booth,   (Tex.  Civ.  A.)   28  SW  719. 

81.  Apllngton  v.  Pullman  Co... 110 
App.  Dtv.  250,  97  NYS  329,  17  NT 
AnnCas  455. 

[a]  Por  example,  where  plaintiff 
having  purchased:  a  ticket  entitling 
him  to  a  lower  berth  on  a  sleeping 
car  was  Informed  on  arriving  at  the 
car  that  there  was  no  lower  berth, 
save  one  which  he  would  have  to 
vacate  at  an  early  hour  the  next 
morning,  and  fearing  to  take  an 
upper  one,  as  he  was  a  somnambulist, 
he  left  the  car  and  entered  an  ordi- 
nary coach,  and  In  an  action  against 
the  sleeping  car  company  he  offered 
to  prove  inconvenience,  annoyances, 
pain,  and  suffering  incident  to  travel- 
ing in  ordinary  coaches,  in  as  much 
as  the  jury  might  find  that  in  addi- 
tion to  the  breach  of  contract  there 
was  in  effect  an  ejection  from  the 
car,  the  offered  evidence  should  have 
been  admitted.  Apllngton  v.  Pull- 
man Co..  110  App.  Div.  260,  97  NTS 
329,  17   NTAnnCas  465. 

63.  Pullman  Co.  v.  Meyer,  (Ala.) 
70  S   763. 

83.  Pullman  Co.  v.  Meyer,  (Ala.) 
70   S   763. 

64.  Harriman  v.  Pullman  Palace- 
Car  Co.,   86   Ped.   358,   29   CCA  194. 

86.  Harriman  v.  Pullman  Palace- 
Car  Co.,    85   Fed.    853,    29   CCA   194. 

88.  Bevls  v.  Baltimore,  etc.,  R. 
Co..  26  Mo.  A.  19;  Pullman  Car  Co.  v. 
Gardner,  3  Pennyp.  (Pa.)  78;  Pull- 
man Co.  v.  Schober,  (Tex.  Civ.  A.) 
149  SW  236. 

[a]  Bvldeno*  that  defendant's 
employees  knew  that  stealing  from 
cars  had  been  going  on  in  the  neigh- 
borhood is  admissible;  although 
such  knowledge  was  not  alleged. 
Pullman  Co.  v.  Schober,  (Tex.  Civ. 
A.)    149    SW   236. 

87.  Pullman  Car  Co.  v.  Gardner, 
3  Pennyp.   (Pa.)  78. 

68.  Bevls  v.  Baltimore,  etc.,  R. 
Co..  26  Mo.  A.   19. 

69.  Bevls  v.  Baltimore,  etc.,  R. 
Co.,  26  Mo.  A.  19. 

60.  Strauss  v.  Pullman  Palace  Car 
Co..  7  La.  A.  (Orleans)  67;  Hampton 
v.  Pullman  Palace  Car  Co.,  42  Mo. 
A.  134. 

[a]  Declarations,  explanations, 
and  voggestlons  of  an  employee  of 
a  sleeping  car  company  whose  duty 
it  Is  to  care  for  the  passenger's  bag- 
gage, made  on  the  passenger's  In- 
quiry while  on  the  car  as  to  what 
had  become  of  his  baggage  taken 
away  by  such  employee,  is  admis- 
sible In  an  action  for  its  loss.  Hamp- 
ton v.  Pullman  Palace  Car  Co.,  42 
Mo.  A.  134. 

„61.  See  generally  Evidence  J17  Cyc 
763].  And  see  Pullman  Co.  v.  Schober, 


through  the  alleged  negligence  of  a  porter,  evidence 
that  the  porter  was  usually  careful,  competent,  and 
attentive  is  inadmissible  •,  and  such  evidence  is  not 
rendered  admissible  by  the  testimony  of  a  witness 
for  plaintiff  that  she  had  on  one  occasion  noticed 
him  doing  his  work  in  a -manner  tending  to  show 
that  it  put  him  in  an  unpleasant  frame  of  mind.55 
In  an  action  for  the  loss  of  property,  while  evidence 
of  other  robberies  in  the  same  car  on  the  same  night 
is  competent  as  bearing  on  the  absence  of  proper 
care  by  the  company,56  it  cannot  be  used  to  show 
that  the  passenger  was  in  fact  robbed.57  Declara- 
tions of  other  passengers  that  they  had  been  robbed 
are  hearsay  evidence  and  inadmissible,58  as  are  also 
declarations  of  an  employee  as  to  his  suspicions  ;• 
but  declarations  of  an  employee  made  at  the  time 
and  constituting  a  part  of  the  res  gests'  are 
admissible.8" 

[$  1553]  c.  Weight  and  Sufficiency.  The  weight 
and  sufficiency  of  the  evidence  is  governed  by  the 
ordinary  rules  applicable  in  civil  actions  generally.81 

(Tex.  Civ.  A.)  149  SW  236;  Pullman 
Co.  v.  Hoyle,  52  Tex.  Civ.  A.  634, 
115  SW  315;  Pullman  Sleeping  Car 
Co.  v.  Hatch.  30  Tex.  Civ.  A  303. 
70  SW  771;  Pullman  Palace  Car  Co. 
v.  Arents,  28  Tex.  Civ.  A.  71,  66 
SW  329;  Belden  v.  Pullman  Palace- 
Car  Co.,  CTex.  Civ.  A)  43  SW  22. 
'a]     Bvidanc*  held   ■nnUiantt   (1) 


t«. ... 

To  establish  a  contract  and  its 
breach,  authorizing  a  recovery  for 
the  damages  naturally  and  directly 
resulting.  Smith  v.  Pullman  Co.,  138 
Mo.  A.  238,  119  SW  1072.  (2)  In  an 
action  on  a  contract  binding  a  sleep- 
ing car  company  to  provide  a  pas- 
senger with  sleeping  car  accommo- 
dations between  designated  points,  to 
show  that  the  contract  was  made 
with  agents  having  authority  to 
bind  the  company.  Smith  v.  Pullman 
Co.,  supra.  (8)  In  an  action  for  in- 
juries to  a  sleeping  car  passenger 
who  was  ill.  by  carrying  her  past 
her  destination,  to  sustain  a  verdict 
for  plaintiff.  Pullman  Co.  v.  Plnley, 
20  Wyo.  466,  125  P  880.  (4)  In-  an 
action  by  a  passenger  for  the  loss  of 
personal  effects  while  on  a  sleeping 
car,  to  sustain  a  verdict  for  plain- 
tiff. Pullman  Co.  v.  Green.  128  Ga. 
142,  57  SE  233.  119  AmSR  868,  10 
AnnCas  893:  Pullman  Palace  Car  Co. 
v.  Woods,  76  Nebr.  694,  107  NW  858; 
Sherman  v.  Pullman  Co.,  79  Misc.  62, 
139  NTS  51.  (6)  In  an  action 
against  a  sleeping  car  company  for 
theft  of  a  passenger's  personal  prop- 
erty while  sleeping  in  a  car,  to  .sus- 
tain a  finding  that  the  company  was 
negligent  In  falling  to  keep  a  suf- 
ficient watch  to  secure  passengers 
against  intrusion.  Hill  v.  Pullman 
Co..  188  Ped.  497.  (6)  To  estab- 
lish prima  facie  that  a  pocketbook 
was  stolen  from  a  passenger's  coat 
in  a  sleeping  car  berth,  and  not  lost 
by  the  passenger  between  the  berth 
and  the  toilet  room.  Robinson  v. 
Southern  R.  Co.,  40  App.  (I).  C.)  649, 
LRA1915B  621,  AnnCasl914C  959.  (7) 
In  an  action  against  a  railroad  com- 

fiany  and  a  sleeping  car  company  for 
ndignltles  received  by  a  passenger 
from  outsiders  to  justify  a  verdict 
accepting  plaintiff's  contention  as 
to  the  extent  of  the  outrage  and 
the  negligence  of  defendants  em- 
ployees. St.  Louis,  etc.,  R.  Co.  v. 
Hatch,  116  Tenn.  680.  94  •  SW  671. 
(8)  To  warrant  a  finding  that  the 
failure  to  furnish  accommodations 
caused  a  relapse  on  the  part  of  plain- 
tiff's neurasthenic  wife.  Pullman  Co. 
v.  Meyer,   (Ala.)   70  S  763. 

[b]  Bvfdene*  held  lnraJBclanti  (1) 
In  an  action  against  a  sleeping  car 
company  for  breach  of  contract  to 
provide  plaintiff  with  sleeping  car 
accommodations,  to  show  that  plain- 
tiff's sickness  complained  of  was  di- 
rectly caused  by  her  riding  in  a  chair 
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Plaintiff'  is  not  bound  to  prove  his  case  beyond  a 

reasonable  doubt,'2  nor  need  he  produce  more  evi- 
dence than  is  sufficient  for  the  purpose  of  his  case.™ 
His  mere  failure  to  avail  himself  of  an  opportunity 
to  corroborate  his  own  testimony  by  that  of  wit- 
nesses tendered  by  defendant  cannot  operate  to  his 
prejudice.84 

[§  1554]  4.  Trial— a.  Questions  of  Law  and  of 
Fact.  Questions  of  law  and  of  faet,  in  an  action 
against  a  palace  or  sleeping  car  company  by  a  pas- 
senger, are  governed  by  the  rules  obtaining  in  civil 
actions  generally.68  Thus  the  reasonableness  of  a 
rule  promulgated  by  the  company  concerning  its 
passengers  is  generally  regarded  as  a  question  for 
the  court.*8  So  where  the  evidence  is  clear  and  un- 
disputed in  favor  of  defendant,  'the  court  may 
dispose  of  the  case  by  directing  a  verdict.87  But 
where  there  is  sufficient  evidence  to  be  submitted  to 


the  jury,  and  it  is  conflicting  or  doubtful,  the  issues 
should  be  submitted  to  the  jury,  with  proper  in- 
structions.88 The  question  whether  or  not  the  com- 
pany exercised  a  reasonable  and  proper  degree  of 
eare  under  the  circumstances  is  for  the  determina- 
tion of  the  jury,  where  the  evidence  is  disputed,  or 
is  such  that  different  conclusions  might  reasonably 
be  drawn  therefrom,8"  or  is  a  question  of  fact  for 
the  court  when  sitting  without  a  jury.70  The  ques- 
tion of  the  passenger's  contributory  negligence,71 
or  whether  his  conduct  was  unreasonable  so  as  to 
go  in  mitigation  of  damages,71  is  also  generally  one 
of  fact  under  the  evidence. 

[$  1555]  b.  Instructions.  As  in  other  civil  cases,73 
the  instructions,  in  an  action  by  a  passenger  against 
a  sleeping  car  company,  must  correctly  and  specific- 
ally state,  the  law  as  applicable  to  the  facts  of  the 
case.74    Such  instructions  must  not  be  misleading," 


oar,  thereby  precluding-  a  recovery 
for  mental  distress  and  annoyance. 
Smith  v.  Pullman  Co.,  138  Mo.  A. 
238,  119  SW  1072.  (2)  In  an  action 
against  a  railroad  company  and  the 
Pullman  company  for  Injuries  to  a. 
passenger  while  on  a  sleeping-  car, 
to  show  the  ownership  or  manage- 
ment of  the  car  by  the  Pullman  com- 
pany. Valentine  v.  Northern  Pac.  R. 
Co.,  70  Wash.  96,  128  P  99.  (3) 
To  raise  an  Inference  of  negligence 
of  a  carrier  In  the  maintenance  of  a 
spring  on  the  toilet  room  door  of  a 
sleeping  car.  Valentine  v.-  Northern 
Pac  R.  Co.,  70  Wash.  95,  126  P  99. 
(4)  To  show  that  .a  railroad  pas- 
senger contracted  pneumonia  In  a 
Pullman  car  because  of  Insufficient 
heat  Marcott  v.  Minneapolis,  etc, 
R.  C.  147  Wis.  216.  183  NW  87. 

6a.  Pullman  Co.  v.  Vanderhoeven, 
48  Tex.  Civ.  A.  414.  107  SW  147. 

[a]  loss  of  effects^- In  an  action 
against  a  sleeping  car  company  for 
loss  of  a  diamond  ring  alleged  to 
have  been  found  and  misappropriated 
by  the  porter,  plaintiff  was  not  bound 
to  prove  such  misappropriation  be- 
yond a  reasonable  doubt,  but  was 
only  required  to  prove  facts  and  cir- 
cumstances reasonably  tending  to 
show  that  defendant's  porter  in  the 
discharge  of  his  duties  found  the 
ring  and  appropriated  It.  Pullman 
Co.  v.  Vanderhoeven,  48  Tex.  Civ.  A. 
414,  107  SW  147. 

S3.  Strauss  v.  Pullman  Palace  Car 
Co.,  7  La.  A.  (Orleans)  67. 

64k  Strauss  v.  Pullman  Palace 
Car  Co..  7  La.  A.  (Orleans)  67. 

80.  See  generally  Trial  [38  Cyc 
1511]. 

68.  Pullman  Car  Co.  v.  Krauss, 
145  Ala.  895,  40  S  398,  4  LRANS 
103,  8  AnnCas  108. 

[a]  Bill*  as  to  diseased  persons.— 
Whether  a  rule  promulgated  by  a 
sleeping  car  company  that  persons 
known  to  be  afflicted  with  any  con- 
tagious or  infectious  disease,  or  to 
be  insane,  will  not  be  permitted  in 
the  cars  of  the  company,  is  reason- 
able is  a  question  for  the  court. 
Pullman  Car  Co.  v.  Krauss,  145  Ala. 
395,  40  S  398,  4  LRANS  103,  8  Ann 
Cas    108. 

67.  Myers  v.  Pullman  Co.,  149  Ky. 
776.  149  SW  1002,  41   LRANS  799. 

88.  U.  S. — Pullman  Co.  v.  Csints, 
157  Fed.  762,  85  CCA  145  (evidence 
held  sufficient  to  warrant  submitting 
the  case  to  the  Jury);  Pullman's 
Palace-Car  Co.  v.  King,  99  Fed.  280, 
39    CCA   573. 

Ala. — Pullman  Co.  v.  Meyer,  70  S 
763. 

Ky. — Jenkins  v.  Louisville,  etc,  R. 
Co.,  104  Ky.  673,  47  SW  761,  20  KyL 
865. 

.  Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  361,  78  SW  281; 
Root  v.  New  York  Cent.  Sleeptng- 
Car  Co..  28  Mo.  A.  199  (reasonable- 
ness of  amount  of  baggage  taken 
into  car). 

S.   C. — Godfrey  v.   Pullman  Co..   87 


S.  C.  361,  69  SE  666,  AnnCasl912B 
971. 

Tex. — Hatch  v.  Pullman  Sleeping 
Car  Co.,    (Civ.   A.)    84    SW   246. 

[a]  XUustrations. — (1)  Where  the 
evidence  tended  to  show  that  plain- 
tiff while  a  passenger  in  a  sleeping 
car,  was  injured  by  the  falling  of 
the  partition  plank  which  separated 
the  berth  in  which  he  was  Bitting 
from  that  in  front  of  him,  it  was 
error  to  give  a  peremptory  instruc- 
tion for  defendants,  railroad  and 
sleeping  car  companies,  although  the 

?orter  testified,  without  contradlc- 
ion,  that  he  had  securely  fastened 
the  plank,  and  the  evidence  showed 
that  it  could  not  fall  when  thus 
fastened,  there  being  no  explanation 
as  to  how  it  fell  out  of  place.  Jen- 
kins v.  Louisville,  etc.,  R.  Co.,  104 
Ky.  678,  47  SW  761,  20  KyL  865.  (2) 
Where,  In  an  action  against  a  sleep- 
ing car  company  for  the  loss  of  a 
diamond  ring  belonging  to  plaintiffs 
wife,  by  an  alleged  theft  from  the  car 
in  which  they  were  traveling,  the  wife 
testified  that  she  always  wore  the 
ring,  and  had  never  had  it  off  her 
hand  but  once  to  have  it  fixed,  and 
plaintiff  stated  that  before  boarding 
the  train  his  wife  aBked  him  to  keep 
the  ring  In  a  pocketbook  until  they 
could  get  north  and  have  it  repaired, 
whether  the  ring  was  carried  merely 
to  have  it  repaired  or  with  the  ulti- 
mate intention  of  its  being  worn  by 
the  wife  during  the  remainder  of 
the  trip  after  it  was  repaired,  and 
whether  it  was  reasonably  necessary 
for  the  wife's  pleasure,  comfort,  and 
convenience  during  the  Journey, 
were  questions  for  the  Jury.  God- 
frey v.  Pullman  Co.,  87  S.  C.  861,  69 
SE  666.  AnnCaal912B  971. 

69.  U.  8. — Tounglove  v.  Pullman 
Co.,  207  Fed.  797;  Pullman  Co.  v. 
Halght,    161    Fed.    1009,    81    CCA    287. 

Ky. — Pullman  Palace  Car  Co.  v. 
Hunter.  107  Ky.  619.  64  SW  845,  21 
KyL   1248-47   LRA   286. 

Mass. — Dawley  v.  Wagner  Palace 
Car  Co.,  169   Mass.  315,   47  NB  1024. 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  351,  73  SW  281. 

N.  Y. — Carpenter  v.  New  York, 
etc.,  R.  Co.,  124  N.  Y.  63,  26  NE 1  277, 
21  AmSR  644,  11  LRA  769  |>ff  14 
Daly  457,  15  NYSt  3461:  Arthur, v. 
Pullman  Co.,  44  Misc.  229,  88  NYS 
981 

Pa. — Springer  v.  Pullman  Co.,  284 
Pa.  172,  83  A  98;  Pullman  Palace  Car 
Co.  v.  Gardner,  3  Pennyp.  78. 

S.  C. — Godfrey  v.  Pullman  Co., 
87  S.  C.  361,  69  SE  666,  AnnCaal912B 
971. 

Tex. — Dargan  v.  Pullman  Palace 
Car  Co.,  2  Tex.  A.  Civ.  Cas.  I  691. 

Wash. — Valentine  v.  Northern  Pac. 
R.  Co.,  70  Wash.  95,  126  P  99. 

[a]  Thus,  In  an  action  for  loss  of 
a  passenger's  effects  from  a  sleeping 
car,  evidence  that,  while  the  train 
was  stopping  at  a  station  at  night, 
both  the  conductor  and  the  porter 
were    out    on    the    platform    at    the 


same  time,  leaving  both  doors  un- 
locked, and  no  one  to  keep  watch, 
required  submission  of  the  issue  of 
the  negligence  of  the  company's  em- 
ployees to  the  Jury.  Godfrey  v. 
Pullman  Co.,  87  S.  C.  861,  69  SE  666, 
AnnCasl912B   971. 

70.  CasBasa  v.  New  York  Cent., 
etc..  R.  Co..  109  App.  Div.  170,  95 
NYS    648. 

[a]  Tor  install o»,  where  a  tray 
was  upset  over  the  clothing  of  a 
passenger  in  a  dining  car  by  another 
passenger  as  he  arose  from  his  seat, 
and  the  waiter  who  was  carrying 
the  tray  admitted  that,  if  he  had 
carried  the  tray  at  a  greater  height 
than  he  did,  the  passenger  would 
not  have  collided  with  it,  and  the 
proof  showed  that  the  car  was  very 
crowded,  whether  the  waiter  was 
guilty  of  negligence  was  a  question 
of  fact  for  the  trial  judge  sitting 
without  a  jury.  Cassasa  v.  New 
York  Cent.,  etc.,  R.  Co.,  109  App. 
Div.    170,    95    NYS    648. 

71.  U.  S. — Younglove  v.  Pullman 
Co.,  207  Fed.  797;  Pullman  Co.  v. 
Halght,  151  Fed.  1009.  81  CCA  287. 

Mass. — Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  315,  47  NE  1024. 

Mo. — Morrow  v.  Pullman  Palace 
Car  Co.,  98  Mo.  A.  851.  73  SW  281. 

N.  Y.— Levlen  v.  Webb,  SO  Misc 
196, .61  NYS  1113  [app  diBm  30  Misc. 
742.    63    NYS    156]. 

Tex. — Pullman  Co.  v.  Schober. 
(Civ.  A.)  149  SW  286;  Pullman  Pal- 
ace Car  Co.  v.  Arents,  28  Tex.  Civ. 
A.  71,     66   SW   321 

Wash. — Valentine  v.  Northern 
Pac.  R.  Co.,  70  Wash.  96,  126  P  99. 

78.  Apllngton  v.  Pullman  Co.,  110 
App.  Div.  250,  97  NYS  329.  17  NYAnn 
Cas  455. 

78.     See    generally    Trial    [38    Cyc 

74.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  681.  24  S  921.  74  AmSR 
53.  45  LRA  767;  Armstrong  v.  Pull- 
man Co.,  108  Miss.  25,  66  S  283,  LRA 
1915B  1202:  Calder  v.  Southern  R. 
Co.,  89  S.  C.  287.  71  SE  841.  AnnCas 
1913A  894  (Instruction  properly  sub- 
mitting issue  of  punitive  damages); 
Pullman  Co.  v.  Schober,  (Tex.  Civ. 
A.)  149  SW  236:  Pullman  Co.  v.  Van- 
derhoeven, 48  Tex.  Civ.  A.  414,  107 
SW  147;  Pullman  Palace  Car  Co.  v. 
Hocker,  41  Tex.  Civ.  A.  607.  91  SW 
1009. 

[a]  HegllffeBoe  of  porter*— It  is 
error  to  charge  that  plaintiff  cannot 
recover  for  property  stolen  in  a 
Bleeping  car  if  the  property  was 
stolen  while  the  porter  was  awake, 
as  the  porter  might  have  been  guilty 
of  negligence  other  than  that  of 
sleeping.  Pullman  Palace-Car  Co.  v. 
Adams,  120  Ala.  581.  24  S  921.  74  Am 
SR  53,  45  LRA  767. 

78.  Pullman  Car  Co.  v.  Krauss. 
145  Ala.  396.  40  S  398,  4  LRANS  103. 
8  AnnCas  108;  Godfrey  v.  Pullman 
Co..  87  S.  C.  361,  69  SE  666,  AnnCas 
1912B    971;    Pullman   Palace   Car  Co. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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abstract,™  or  argumentative;"  and  must  not  ignore, 
or  omit  to  charge  on,  material  facts  in  issue™  nor. 
withdraw  or  exclude  an  issue  of  fact  from  the  jury.™ 
An  instruction  that  plaintiff  cannot  recover  if  he 
was  guilty  of  contributory  negligence,  without 
hypothesising  that  the  loss  of  the  property  sued  for 
caused   by  such   contributory  negligence,   is 


erroneous. 

[«,  1666]  c.  Verdict  and  Findings.  The  rules  gov- 
erning verdicts  and  findings  in  civil  actions  apply.*1 
Where  special  findings  and  the  general  verdict  are 
not  conflicting,  the  general  verdict  controls,  and 
judgment  should  be  entered  thereon.8* 


TTTT    PASSENGER'S  BAGGAGE  OE  EFFECTS" 


[«,  1557]  A.  What  Constitutes  Baggage— 1.  In  Gen- 
eral. The  term  "baggage"  or  the  term  ?' luggage" 
— which  means  the  same  thing*4 — within  the  rules 
determining  a  carrier's  duty  to  transport  baggage,8* 
and  its  liability  for  the  delay,  loss,  or  injury 
thereof,*6  is  generally  so  defined  as  to  include  what- 


ever articles  a  passenger  usually  takes  with  him  for 
his  own  personal  use,  comfort,  and  convenience,  ac- 
cording to  the  habits  or  wants  of  the  particular 
class  to  which  he  belongs,  either  with  reference  to 
his  immediate  necessities  or  to  the  ultimate  purpose 
of  his  journey;*7  and  in  some  jurisdictions,  this  or 


v.  Hocker,  41  Tax.  Civ.  A.  €07.  98  SW 
1009. 

{a]  Vse  of  turn  "transportation.'' 
n  an  action  against  a  sleeping  car 
company  and  a  railway  company  by 
a  passenger  compelled  to  leave  a 
sleeper  in  which  she  had  engaged  a 
berth  to  her  point  of  destination  and 
to  complete  the  journey  in  a  chair 
car,  the  use  of  the  term  "transporta- 
tion," in  an  instruction  that  It  was 
the  duty  of  the  sleeping-  car  company 
to  furnish  plaintiff  transportation  in 
the  sleeper  to  the  point  of  destina- 
tion was  not  misleading,  plaintiff's 
contract  with  the  company  being  so 
conditioned,  and  there  being  no  ques- 
tion raised  that  she  was  not  trans- 
ported to  such  destination.  Pullman 
Palace  Car  Co.  v.  Hocker,  41  Tex. 
Civ.  A.   807,   93    SW   1009. 

78.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  681,  24  S  921,  74  AmSR 
53MB  LRA  767. 

77.  Pullman  Car  Co.  v.  Krauss, 
145  Ala.  395,  40  S  898,  4  LRANS  103, 
8  AnnCas  108. 

78.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  581,  24  S  921,  74  AmSR 
63,  46  LRA  767;  Pullman  Co.  v.  Cus- 
ter. (Tex.  Civ.  A.)  140  SW  847. 

[a]  Illustrations.— (1)  In  an  ac- 
tion for  ejecting  from  a  Pullman  car 
a  passenger  who  attempted  to  take 
Improper  baggage  into  the  car,  an  In- 
struction which  Ignored  his  right  to 
an  opportunity  to  check  the  baggage, 
and  which  was  based  on  the  theory 
that  he  must  have  shown  himself  to 
have  been  actually  within  the  car 
Instead  of  in  the  vestibule,  was  prop- 
erly refused.  Pullman  Co.  v.  Custer, 
(Tex.  Civ.  A.)  140  SW  847.  (2)  In 
an  action  against  a  sleeping  car  com- 
pany for  property  stolen  in  the  car. 
It  is  Improper  to  charge  that  the 
company  was  not  negligent  after 
reaching  a  certain  station,  although 
such  is  the  fact,  and  to  Ignore  evi- 
dence of  negligence  before  the  sta- 
tion was  reached.  Pullman  Palace- 
Car  Co.  v.  Adams.  120  Ala.  581,  24  S 
921,  74  AmSR  63,  45  LRA  767. 

79.  Pullman  Co.  v.  Schober,  (Tex. 
Civ.  A.)  149  SW  236. 

80.  Pullman  Palace-Car  Co.  v.  Ad- 
ams, 120  Ala.  681,  24  S  921,  74  AmSR 
63.  45  LRA  767. 

81.  See  generally  Trial  [38  Cyc 
1868]. 

89.  Pullman  Co.  v.  Finley,  20 
Wyo.  466.  125  P  380. 

[a]  Ho  conflict. — Where  a  sleep- 
ing car  company  failed  to  discharge 
a  sick  passenger  at  her  destination, 
a  finding  that  she  failed  to  provide 
for  proper  assistance  on  arrival  was 
not  in  conflict  with  a  general  verdict 
in  her  favor.  Pullman  Co.  v.  Finley, 
20  Wyo.  456,  125  P  380. 

83.  Cross  refertnoesi 
Baggage: 

As    used    In    the    Customs    Duties 
Law  see  Customs  Duties. 

Of  passengers  on  palace  or  sleep- 
ing cars  see  supra  if  1640-1544. 

Of  passengers  on  vessels  see  Ship- 
ping [36  Cyc  344]. 
Mandamus  to  compel  carrier  to  put 

In    force    rates    fixed    by    railroad 

commission  for  excess  baggage  see 

Mandamus  [26  Cyc  3721. 

84.  Pflster  v.  Central  Pac.  R.  Co.. 


70  Cal.  169,  11  P  686,  59  AmR  404; 
Macrow  v.  Great  Western  R.  Co..  L. 
R.  6  Q.  B.  612. 

[a]  "Baggag*"  is  synonymous 
with  the  tana  "lurrag*,"  the  for- 
mer term  being  In  general  use  in  the 
United  States,  while  the  latter  pre- 
vails in  England.  Pflster  v.  Central 
Pac.  R:  Co.,  70  Cal.  169,  11  P  688.  59 
AmR  404;  Choctaw,  etc.,  R.  Co.  v. 
Zwlrts,  IS  Okl.  411,  78  P  941. 

SB.    See  infra  |  1667. 

88.     See  infra  9!  1572-1599. 

87.  TJ.  S. — New  Tork  Cant.,  eto., 
R.  Co.  v.  Fraloff,  100  U.  S.  24,  26  L. 
ed.  531:  Saunders  v.  Southern  R.  Co., 
128  Fed.  15,  62  CCA  528. 

Ark. — St.  Louis,  etc..  R.  Co.  v.  Mil- 
ler, 103  Ark.  37.  145  SW  889.  39 
LRAN8  634  and  note;  Chicago,  etc.. 
R.  Co.  v.  Whitten,  90  Ark.  462,  119 
SW  836,  21  AnnCas  726  and  note; 
Kansas  City  Southern  R.  Co.  v.  Skin- 
ner, 88  Ark.  189,  113  SW  1019,  21 
LRANS  850  (suit  case  purchased  en 
route  for  own  use  ana  carried  in 
trunk);  Kansas  City,  ate.,  R.  Co.  v. 
McOahey,  63  Ark.  844.  38  SW  659, 
58  AmSR  111,  86  LRA  781. 

Colo. — Denver,  etc.,  R.  Co.  v.  John- 
son, 50  Colo.  187,  114  P  650,  AnnCas 
1912C  627. 

Ga.— Dibble  v.  Brown,  12  Ga.  217, 
56  AmD  460. 

111. — Atwood  v.  Mohler,  108  111.  A. 
416  (camera);  Warner  v.  Evans,  94 
111.  A.  328. 

Ind.— Doyle  v.  Klser.  6  Ind.  243. 

Iowa. — McElroy  v.  Iowa  Cent.  R. 
Co..  133  Iowa  644,  647,  110  NW  916 
[QUot  Cyc]. 

Ky. — Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973.  72  SW  302.  24 
KyL  1766,  102  AmSR  316,  60  LRA 
846. 

Mass. — Connolly  v.  Warren.  108 
Mass.  146,  8  AmR  200  and  note;  Col- 
lins v.  Boston,  etc.,  R.  Co.,  10  Cush. 
506;  Jordan  v.  Fall  River  R.  Co.,  6 
Cush.  69,  51  AmD  44. 

Mich. — Armory  v.  Wabash  R.  Co., 
180  Mich.  404,  90  NW  22. 

Miss. — New  Orleans,  etc,  R.  Co. 
v.  Moore,  40  Miss.   89. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  170,  130  SW  62: 
Robert  v.  Chicago,  etc.,  R.  Co.,  148 
Mo.  A.  96,  127  SW  925;  Griffith  v. 
Athison.  etc,  R.  Co.,  114  Mo.  A  691, 
90  SW   408. 

Nebr. — Gibbons  v.  Chicago,  etc,  B, 
Co.,  98  Nebr.  696.  154  NW  226. 

N.  Y. — Hasbrouck  v.  New  York 
Cent,  etc  R.  Co.,  202  N.  Y.  363,  95 
NE  808,  25  LRANS  537,  AnnCas 
1912D  1150  [aff  137  App.  DIv.  532, 
122  NYS  128  (aff  64  Misc.  478,  118 
NYS  735)];  Dexter  v.  Syracuse,  etc., 
R..  Co.,  42  N.  Y.  326,  1  AmR  627; 
Robinson  v.  New  York  Cent.,  etc.,  R 
Co..  146  App.  Dlv.  891,  129  NYS  1080 
[aft  203  K  Y.  627.  97  NE  11151; 
Rlanchard  v.  Isaacs,  3  Barb.  388; 
Hlrschsohn  v.  Hamburg  American 
Packet  Co.,  34  N.  Y.  Super.  521; 
Nordemeyer  v.  Loescher,  1  Hilt.  499. 

Oh. — Smith  v.  Cincinnati,  etc,  R. 
Co.,  3  OhS&CP  192,  2  OhNP  29. 

Or. — Oakes  v.  Northern  Pac.  R.  Co., 
20  Or.  392.  26  P  230.  23  AmR  126, 
12  LRA  318. 

Pa.— Kast  v.  Philadelphia,  etc.,  R. 
Co.,    28   Pa.   Super.    107;   Bullard   v. 


Delaware,  etc.,  R.  Co.,  21  Pa.  Super. 
583. 

S.  D.— House  v.  Chicago,  etc,  R. 
Co.,  30  S.  D.  821.  138  NW  809,  Ann 
Casl915C  1045,  '32  S.  D.  209,  ,142 
NW  736. 

Tenn. — Bomar  v.  Maxwell,  9  Hum- 
phr.    621,   61   AmD   682. 

Tex. — International,  etc,  R.  Co.  v. 
Philips,  63  Tex.  690;  Missouri,  etc, 
R.  Co.  v.  Meek,  38  Tex.  Cir.  A  47, 
75  SW  317;  Mexican  Nat,  R.  Co.  v. 
Ware,  (Civ.  A.)  60  SW  343;  Texas, 
etc.,  R.  Co.  v.  Capps,  2  Tex.  A  Civ. 
Cas.    |    23. 

Wis. — Gleason  v.  Goodrich  Transp. 
Co.,  82  Wis.  85,  14  AmR  716. 

Bng. — Hudston  v.  Midland  R.  Co.. 
L.  R.  4  XJ.  B.  866;  Great  Northern 
R.  Co.  v.  Shepherd,  8  Exch.  30,  165 
Reprint  1246. 

Man. — McCaffrey  v.  Canadian  Pac 
R.  Co.,  1  Man.  350. 

[al  Other  definitions. — (1)  "Such 
articles  of  necessity  or  personal  con- 
venience as  are  usually  carried  by 
passengers  for  their  personal  use; 
and  not  merchandise  or  other  valu- 
ables, although  carried  In  the  trunks 
of  passengers,  which  are  not  de- 
signed for  any  such  use,  but  for 
other  purposes,  such  as  sale  or  the 
like."  Story  Ballm.  I  499  [quot  and 
appr  Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  978,  978,  72  SW  302. 
24  KyL  1766,  102  AmSR  816,  60  LRA 
846;  Bullard  v.  Delaware,  etc.,  R. 
Co.,  21  Pa.  Super.  588:  Bomar  v.  Max- 
well, 9  Humphr.  (Tenn.)  621,  51 
AmD  682;  Macrow  v.  Great  Western 
R.  Co.,  L.  R.  6  Q.  B.  612.  with  the 
explanation  that  what  is  usually 
carried  by  travelers  must  be  deter- 
mined with  reference  to  the  habits 
and  wants  of  the  class  to  which  the 
traveler  belongs].  (2)  Such  articles 
of  necessity  and  convenience  as  are 
usually  carried  by  passengers  for 
their  personal  use,  comfort,  instruc- 
tion, amusement,  or  protection:  and, 
in  considering  what  constitutes  bag- 
gage, regard  must  be  had  to  the 
habits  and  condition  in  life  of  the 
passenger.  Chicago,  etc.,  R.  Co.  v. 
Collins,  56  Til.  212.  (8)  Such  ordinary 
and  reasonable  wardrobe  as  Is  suit- 
able for  one  In  a  traveler's  station 
In  life,  together  with  such  articles 
as  are  generally  found  in  the  para- 
phernalia of  a  traveler.  Greenfield 
First  Nat  Bank  v.  Marietta,  etc,  R. 
Co.,  20  Oh.  St.  269,  5  AmR  6£5.  (4) 
"Property  which  is  transported 
under  or  as  an  incident  to  the  con- 
tract of  transportation  of  the  owner 
as  a  passenger."  Morgan  v.  Wool- 
verton.  203  N.  Y.  62,  96  NE  354,  36 
LRANS  640  [aff  186  App.  Div.  351, 
120  NYS  1008]. 

[b]  Beoeptaoles  and  oontents— 
"Ordinary  baggage  is  made  up  of 
two  elements.  First,  certain  things 
which  may  become  such;  second,  the 
bags,  trunks,  valises,  satchels,  pack- 
ages or  other  receptacles  in  which 
these  things  are  to  be  put  before 
they  can  be  deemed  baggage.  In 
other  words,  the  bag  or  other  re- 
ceotacle  and  their  contents  are  both 
necessary  components  of  the  legal 
idea  conveyed  by  the  term  baggage." 
8tate  v.  Missouri  Pac.  R  Co.,  71  Mo. 
A.  886,  890. 
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a  similar  definition  is  in  effect  enacted  by  statute.** 
It  is  not  confined  to  wearing  apparel,  and  the  car- 
rier cannot  restrict  the  right  of  a  passenger  to  carry 
baggage  necessary  for  his  comfort  or  convenience 
by  calling  it  wearing  apparel.89  As  to  the  general 
definition  of  the  term  "baggage,"  the  authorities 
differ  but  little,  although  the  results  reached  in  the 
application  of  the  definition  to  the  facts  of  particu- 
lar cases  are  often  varied,*0  and  depend  in  some 
measure  at  least  on  the  particular  circumstances.*1 
General  criterion.  Whether  or  not  certain  arti- 
cles are  within  the  term  "baggage,"  so  as  to  render 

fc]  "Baggage"  distinguished  from 
other  "property." — Baggage  is  prop- 
erty    carried    bjr    the     person,    and 


a  carrier  liable  for  their  loss,  is  to  be  determined 
from  the  character  and  length  of  the  journey  the 
owner  is  on,  its  purposes  and  objects,  his  station  in 
life,  and  the  habits  and  usages  of  the  class  of  travel- 
ers to  which  he  belongs.*2 

Articles  for  use  during  journey  and  afterward. 
A  traveler  is  entitled  to  carry  with  him  as  baggage 
such  articles,  having  regard  to  the  considerations 
set  forth  above,  as  are  fairly  and  ordinarily  neces- 
sary'to  his  personal  comfort  and  convenience,  both 
during  the  journey  and  for  a  reasonable  period 
thereafter;**  and  regard  must  be  had  to  the  nature 


stands  on  a  different  footing  from 
the  carriage  of  other  property,  so 
that  a  statute  authorising  street  sur- 
face railroads  to  carry  persons  and 
property  in  their  cars  can  *not  be 
presumed  to  limit  the  term  "pro- 
erty"  to  baggage  merely.  De  Grauw 
v.  Long  Island  Electric  R  Co.,  43 
App.  Div.  502.  60  NYS  163  [aff  163  N. 
T.  697  mem,  67  NE  1108  mem]. 

88.  See  statutory  provisions. 

[a]  fit  Missouri,  under  Rev.  St. 
(1899)  t  1192,  which  regulates  the 
charges  of  railroads  as  common  car- 
riers of  passengers  and  provides  that 
the  charges  shall  be  limited  to  com- 
pensation per  mile  for  the  transpor- 
tation of  any  person  with  "ordinary 
baggage,"  the  addition  of  the  word 
"ordinary"  does  not  limit  the  word 
"baggage"  to  wearing  apparel  and 
other  articles  ordinarily  carried  by. 
a  common  traveler,  but  is  used 
merely  to  recognise  the  well  estab- 
lished meaning  of  the  word  "bag- 
gage" as  distinguished  from  "mer- 
chandise." Doerner  v.  St.  Louis,  etc., 
R.  Co.  149  Mo.  A.  170.  130  SW  62. 

[b]  la  Oklahoma,  under  laws  of 
the  territory  of  Oklahoma  (Wilson 
Rev.  Annot.  St.  [19031  (t  708.  709). 
as  continued  in  force  by  schedule  to 
the  constitution  (  2,  baggage  which 
a  carrier  must  receive  and  transport 
without  charge,  except  for  excessive 
weight,  means  such  articles  as  are 
intended  for  the  use  of  a  passenger 
while  traveling,  or  for  his  personal 
equipment.  St.  Louis,  etc.,  R.  Co.  v. 
Dlckerson.  29  Okl.  386.  118  P  140. 

89.  Mexican  Nat.  R  Co.  v.  Ware, 
(.Tex.  Civ.  A)    60  SW  348. 

90.  Ark. — Chicago,  etc.,  R.  Co. 
v.  Whitten.  90  Ark.  462,  119  SW  835, 
21  AnnCas  726  and  note;  Kansas 
City,  etc.,  R.  Co.  v.  McOahey,  63  Ark. 
344,  38  SW  659,  58  AmSR  111.  36 
LRA  781. 

Ky.— Illinois  Cent.  R.  Co.  v.  Mat- 
thews, 114  Ky.  973.  72  SW  302.  24 
KyL  1766,  102  AmSR  816,  60  LRA 
846. 

Miss. — Mississippi  Cent.  R  Co.  v. 
Kennedy,  41  Miss.  671. 

N.  Y. — Orange  County  Bank  v. 
Brown,  9  Wend.  85,  21/AmD  129. 

Okl. — Choctaw,  etc.,  R.  Co.  v. 
Zwirts,  13  Okl.  411.  73  P  941. 

Or. — Oakes  v.  Northern  Pac.  R. 
Co.,  20  Or.  392.  26  P  230,  23  AmSR 
126,  12  LRA  318. 

Pa. — McGill  v.  Rowand,  3  Pa.  461, 
45  Ami)   654. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Meek,  33  Tex.  Civ.  A.   47,  75  SW  317. 

"As  to  what  constitutes  baggage 
in  the  legal  sense,  or  ordinary  bag- 
gage, or  personal  baggage,  as  com- 
monly used  in  England,  it  has  been 
found  by  the  courts  difficult  If  not 
impossible  to  define  with  accuracy 
within  the  meaning  of  the  rule  of 
the  carrier's  liability.  ...  In  a  gen- 
eral sense,  it  may  be  said  to  include 
such  articles  as  it  Is  usual  for  per- 
sons traveling  to  take  with  them  for 
their  pleasure,  convenience  and  com- 
fort according  to  the  habits  and 
wants  of  the  class  to  which  they  be- 
long." Oakes  v.  Northern  Pac.  R. 
Co..  20  Or.  392,  396.  26  P  280,  23  Am 
SR  126.  12  LRA  318  [quot  Illinois 
Cent.    R   Co.    v.    Matthews.    114    Ky. 


973.  72  SW  302,  24  KyL  1766,  102 
AmSR  316.  60  LRA  846]. 

"The  articles  which  will  pass 
under  the  denomination  of  'other 
conveniences'  are  as  various  as  the 
tastes,  occupations,  and  habits  of 
travelers.  The  sportsman  who  sets 
out  on  an  excursion  for  amusement 
in  his  department  of  pleasure,  needs, 
in  addition  to  his  clothing,  his  gun 
and  fishing  apparatus;  the  musician, 
his  favorite  instrument,  the  man  of 
letters,  his  books;  the  mechanic,  his 
tools.  In  all  these  cases,  and  In  a 
vast  number  of  others,  unnecessary 
to  enumerate,  the  articles  carried  are 
necessary,  in  one  sense,  to  the  use 
of  the  passenger.  He  cannot  attain 
the  object  he  is  in  pursuit  of,  with- 
out them,  and  the  object  of  his 
journey  would  be  lost,  unless  he 
was  permitted  to  carry  them  with 
him.  Yet,  under  pretense  of  carry- 
ing these  articles.  It  by  no  means 
follows,  that  the  carrier  is  bound  to 
carry  a  box  of  guns,  a  pianoforte  or 
organ,  a  library,  or  the  tools  and 
machinery  of  a  machine  shop."  Mon- 
ville  v.  Qrlnnell.  80  N.  Y.  694,  619. 

[a]  It  Is  Impossible  to  draw  any 
very  well  defined  line  as  to  what  Is. 
and  what  is  not,  necessary  or  ordi- 
nary baggage  for  a  traveler.  That 
which  one  traveler  would  consider  In- 
dispensable would  be  deemed  super- 
fluous and  unnecessary  by  another. 
But  the  general  habits  and  wants  of 
mankind  must  be  deemed  to  be  in 
the  mind  of  the  carrier  when  it  re- 
ceives a  passenger  for  conveyance. 
Choctaw,  etc.,  R.  Co.  v.  Zwirts,  13 
Okl.   411.   73   P  941. 

91.  New  York  Cent.,  etc.,  R  Co.  v. 
Fraloff.  100  U.  S.  24,  25  L.  ed.  581; 
Denver,  eta,  R.  Co.  v.  Johnson,  50 
Colo.  187,  141  P  650,  AnnCasl912C  627 
felt  Cyc);  Sherman  v.  Pullman  Co., 
79  Misc.  52,  139  NYS  51. 

"The  quantity  or  kind  or  value  of 
the  baggage  which  a  passenger  may 
carry  under  the  contract  for  the 
transportation  of  his  person  depends 
upon  a  variety  of  circumstances 
which  do  not  exist  in  every  case." 
New  York  Cent.,  etc.,  R.  Co.  v.  Fra- 
loff. 100  U.  S.  24,  28,  26  L.  ed.  681. 

99.  U.  S. — New  York  Cent.,  etc 
R  Co.  v.  Fraloff,  100  U.  S.  24,  26  L. 
ed.  631;  Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  262.  20  L.  ed.  428. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
State,  65  Ark.  863,  46  SW  421.  422. 
67  AmSR  933,  41  LRA  333;  Kansas 
City,  etc.,  R.  Co.  v.  McGahey,  63  Ark. 
344.  38  SW  669,  58  AmSR  111,  36 
LRA  781. 

111.— Hebard  v.  Riegel,  67  111.  A 
684. 

Ind. — Repp  v.  Indianapolis,  etc., 
Tract.  Co..  Ill  NE  614  [rev  (A.)  109 
NE  441]. 

N.  Y. — Nevins  v.  Bay  State  Steam- 
boat Co..  17  N.  Y.  Super.  225;  SHer- 
man  v.  Pullman  Co.,  79  Misc.  62,  139 
NYS   51. 

S.  D. — House  v.  Chicago,  etc.,  R 
Co.,  30  S.  D.  321.  138  NW  809,  Ann 
Casl91BC  1046,  32  S.  D.  209,  142  NW 
736. 

Tenn. — Coward  v.  East  Tennessee, 
etc..  R  Co..  16  Lea  226.  67  AmR  226; 
Johnson  v.  Stone,  11   Humphr.  419. 

Tex. — Missouri,  etc.,  R  Co.  v.  Meek. 
33  Tex.  Civ.  A.  47,  75  SW  317:  Mis- 
souri Pac  R.  Co.  v.  York,  2  Tex.  A. 
Civ.  Cas.   |   638. 


Eng. — Macrow  v.  Great  Western  R 
Co.,    L.    R.    6   Q.    B.    612. 

[a]  "The  principle  underlying  the 
rule  seems  to  be  that  the  common 
carrier  must  know  that  one  making 
a  Journey  will  need  certain  articles 
of  personal  use  during  the  journey 
and  at  its  end,  and  is  chargeable 
with  notice  of  the  nature,  character 
and  value  of  such  as  is  usually  so 
taken,  so  far  as  notice  is  necessary 
to  fix  the  liability  of  the  carrier.  It 
appears  that  the  carrier  must  take 
notice  of  the  class  to  which  the 
traveler  belongs,  and  the  nature  and 
object  of  the  journey,  and  this  be- 
ing true  it  follows  as  a  matter  of 
common  knowledge  that  the  carrier 
will  know  in  a  general  way  the  char- 
acter, quantity  and  value  of  the  bag- 
gage which  such  travelers  generally 
carry  on  such  a  Journey.  Having 
this  knowledge  the  carrier  will  know 
In  advance  what  should  be  the  meas- 
ure of  Its  care  In  the  protection  of 
the  baggage  and  the  measure  of  its 
liability  in  case  of  its  loss.  It  fol- 
lows logically  that  whatever  articles 
would  not  come  within  the  definition 
of  baggage  in  a  particular  case,  either 
in  their  nature,  quantity  or  value, 
the  carrier  could  not  be  held  to  have 
foreknown,  and  it  would  be  unjust  to 
hold  It  to  a  responsibility  which  it 
had  not  undertaken."  Missouri,  .etc. 
R.  Co.  v.  Meek.  33  Tex.  Civ.  A.  47. 
60,   75   SW   317. 

[b]  "Two  things  should  oomtrol  in 
the  determination  of  what  is  bag- 
gage: (1)  The  purpose  of  the  jour- 
ney; (2)  the  prevailing  custom." 
House  v.  Chicago  etc.  R.  Co.,  80  S. 
D.  321,  331,  138  NW  809.  AnnCas 
1915C  1045.  32  S.  D.  209.  142  NW  786. 

[c]  Baggage  of  women. — The  term 
"baggage,"  in  so  far  as  a  female 
passenger  is  concerned,  includes 
whatever'  property  or  articles  of 
paraphernalia  she  chooses  to  carry 
on  her  journey,  necessary  to  her  use, 
enjoyment,  or  pleasure  In  traveling. 
Pullman  Co.  v.  Vanderhoeven,  48  Tex. 
Civ.  A.  414,  107  SW  147. 

93.  Ark. — Kansas  City  Southern 
R.  Co.  v.  Skinner.  88  Ark.  189,  113  SW 
1019.   21   LRANS  850. 

Ga. — Hutchings  v.  Western,  etc.  R 
Co.,  25  Ga.  61,  71  AmD  15C  and  note. 

111. — Parmelee  v.  Fischer,  22  I1L 
212,   74   AmD  138. 

Ind. — Toledo,  etc..  R  Co.  v.  Ham- 
mond, 33  Ind.  379,  5  AmR  221. 

Mass. — Dunlap  v.  International 
Steamboat  Co..  98  Mass.  371. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Moore,   40   Miss.   39. 

Mo. — Whitmore  v.  The  Caroline.  20 
Mo.   513. 

N.  Y. — Dexter  v.  Syracuse,  etc  R 
Co.,  42  N.  Y.  826,  1  AmR  527;  Sher- 
man v.  Pullman  Co.,  79  Misc.  52.  134 
NYS    61. 

S.  C. — Godfrey  v.  Pullman  Co..  87 
S.  C.  361.  69  SE  666.  AnnCasl912B 
971. 

S.  D. — House  v.  Chicago,  etc  R 
Co..  30  S.  D.  321,  138  NW  809.  Ann 
Casl916C  1046,  32  S.  D.  209.  142  NW 
736. 

Wis. — Gleason  v.  Goodrich  Transp. 
Co..    32  Wis.    85.    14    AmR    716. 

"It  cannot  be  held  that  baggage 
Is  only  such  articles  as  are  needed. 
during  the  journey  itself,  because 
this  would  exclude  all  articles  placed 
in  a  trunk  and  checked  through  to 
the    destination,    and    would    exclude 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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of  the  journey  on  whieh  a  passenger  is  bound;  its 
immediate  necessities  as  welt  as  its  ultimate  pur- 
poses are  to  be  considered.*4  Baggage,  however,  has 
been  held  not  to  include  articles  to  be  used  after 
the  consummation  of  the  journey,95  or  which  are  not 
carried  to  supply  any  wants  of  the  traveler,  as  such, 
on  his  journey. 

[$  1558]  2.  Wearing  Apparel.  A  passenger  is 
entitled  to  carry  as  baggage  wearing  apparel  for  his 
reasonable  use,  no  matter  how  valuable,  if  suitable 
to  his  circumstances  and  condition  in  life.*7  This 
includes  such  wearing  apparel  as  it  would  be  neces- 
sary or  reasonable  for  him  to  Use  after  arriving  at 
his  destination;*8  and  it  has  also  been  held  to  in- 
clude cloth,  to  a  reasonable  amount,  procured  for 
the  purpose  of  being  made  into  wearing  apparel,** 
and  articles 'of  jewelry  and  personal  adornment  in 
ordinary  use  suitable  to  the  station  and  condition 
in  Life'  of  the  passenger.1 

any  person  taking  a  single  article 
as  baggage  if  his  journey  was  be- 
tween points  close  together.  Dexter 
v.  Syracuse,  etc.,  R.  Co..  42  N.  T.  828, 
1  AmR  627.  We  therefore  hold  that 
the  question  of  baggage  depends  up- 
on the  purpose  of  the  journey,  and 
upon  the  customs  of  the  country  — 
the  customs  as  they  relate  to  both 
the  class  of  articles  shipped  and  the 
class  to  which  the  shipper  belongs." 
House  v.  Chicago,  etc.,  R.  Co.,  30  S. 
D.  S21,  332.  138  NW  809,  AnnCasl915 
C  1046,  32  S.  D.  209.  142  NW  736. 

[a]  Baggage  includes,  within 
reasonable  tunlta,  whatever  may  be 
deemed  proper  or  desirable  for  the 
necessity,  comfort,  convenience, 
pleasure,  or  amusement  of  the  pas- 
senger on  his  journey,  or  during  his 
stay  away  from  home:  and  where  a 
person  is  away  from  home,  without 
any  article  of  wearing  apparel  except 
such  as  he  has  on  his  person,  and 
purchases  a  trunk  and  apparel  to 
take  with  him  on  his  return  home, 
such  apparel  constitutes  "baggage," 
and  the  term  is  not  limited  to  such 
articles  as  the  passenger  expects  to 
use  or  needs  by  the  way,  but  Includes 
articles  purchased  for  the  immedi- 
ate personal  use  of  the  passenger, 
although  such  articles  have  never 
been  worn.  Dexter  v.  Syracuse,  etc 
R.  Co.,  42   N.  T.   326,  1  AmR  527. 

[b]  Wot  limited  to  particular  part 
of  journey. — The  character  of  the 
baggage  carried  by  a  passenger  is 
not  to  be  limited  to  the  requirements 
of  any  particular  part  of  the  Journey 
nor  of  any  particular  line  of  con- 
necting carriers,  and  the  passenger 
is  entitled  to  carry  such  personal 
effects  as  baggage  as  will  reasonably 
supply  his  wants  during  the  entire 
tourney.  Godfrey  v.  Pullman  Co.,  87 
8.  C.  361,  69  SB  666,  AnnCasl912B 
971. 

84.  Dibble  v.  Brown.  12  Oa.  217. 
66  AmD  460;  Parmelee  v.  Fischer,  22 
111.  212.  74  AmD  138;  Orange  County 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  86. 
24  AmD  129:  Gleason  v.  Goodrich 
Transp.  Co..  32  Wis.  86,  14  AmR  716. 
See  also  cases  supra  note  93. 

96.  Louisville,  etc.,  R.  Co.  v.  Flet- 
cher. (Ala.)  69  S  634:  St  Louis,  etc.. 
R.  Co.  v.  Miller.  103  Ark.  87,  145  SW 
889.   39   LRANS   634   and  note. 

96.  Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss  671.  See  also  Infra 
fi     1559.    1563-1666. 

"A  reasonable  amount  of  baggage, 
by  common  usage,  is  deemed  to  be 
included  in  the  fare  of  the  passenger; 
but  the  courts  should  not  allow  this 
custom  to  be  abused,  and,  under  pre- 
tense of  baggage,  Include  articles  not 
within  the  scope  of  the  term  or  in- 
tent of  the  parties,  and  thereby  de- 
frauding the  carrier  of  his  just  com- 
pensation, besides  subjecting  him  to 
unknown  hazards."  Mississippi  Cent. 
R.  Co.  v.  Kennedy,  41  Miss.  671,  678. 

97.  U.  S. — New  York  Cent.,  etc., 
R.  Co.  v.  Fraloff,  100  U.  S.  24,  26 
I*  ed.  531 ;  Maurltz  v.  New  Tork,  etc., 
R.  Co.,  23  Fed.  765. 


Ark. — Kansas  City,  etc.,  R.  Co.  v. 
McGahey,  63  Ark.  344,  38  SW  659. 
58  AmSR   111,   36   LRA  781. 

111. — Jones  v.  Cincinnati,  etc.,  R. 
Co..   184    111.   A.   287. 

Ind. — Toledo,  etc..  R.  Co.  v.  Ham- 
mond, 33  Ind.  379.  6  AmR  221;  Doyle 
v.   Klser.  6  Ind.  242. 

Nebr. — Gibbons  v.  Chicago,  etc.,  R. 
Co..  98  Nebr.  696,  154  NW  226. 

N.  T. — Dexter  v.  Syracuse,  etc.,  R. 
Co..  42  N.   Y.    326.  1   AmR  527. 
•    Oh. — Greenfield  First  Nat.  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St  269. 
5  AmR   656. 

Pa.— Hay  v.  Lehigh  Valley  R.  Co., 
17  Pa.  Dlst.  942. 

Tenn.— rYaxoo.  etc..  R.  Co.  v.  Bald- 
win, 113  Tenn.  205.  81  SW  599. 

Tex. — Mexican  Cent.  R.  Co.  v.  De 
Rosear,  (Civ.  A.)  109  SW  949:  Gal- 
veston, etc.,  R.  Co.  v.  Fales,  33  Tex. 
Civ.  A.  457.  77  SW  234. 

Man. — McCaffrey  v.  Canadian  Pac. 
R.  Co.,  1  Man.  350. 

"Whether  articles  of  wearing- 
apparel,  in  any  particular  case,  con- 
stitute baggage,  as  that  term  Is  un- 
derstood in  the  law,  for  which  the 
carrier  Is  responsible  as  Insurer,  de- 
pends upon  the  inquiry  whether  they 
are  such  In  quantity  and  value  as 
passengers  under  like  circumstances 
ordinarily  or  usually  carry  for  per- 
sonal use  when  travelling."  New 
York  Cent.,  etc.,  R.  Co.  v.  Fraloff,  100 
U.  S.  24.  29,  25  L.  ed.  531. 

■  98.  Maurltz  v.  New  York,  etc.,  R. 
Co.,  23  Fed.  765:  Dexter  v.  Syracuse, 
etc..  R.  Co..  42  N.  Y.  326,  1  AmR  627; 
San  Antonio,  etc.,  R.  Co.  v.  Green, 
(Tex.  Civ.  A.)  170  SW  110;  Missouri, 
etc.,  R.  Co.  v.  Meek,  33  Tex.  Civ.  A. 
47,   75  SW  817. 

[a]    Winter  clothing  (1)  carried  on 


[$  1559]  3.  Presents  or  Property  of  Others.  Arti- 
cles intended  as  presents,8  or  carried  'for  the  con- 
venience of  others,*  do  not  come  within  the  meaning 
of  the  term  "baggage"  and  in  such  cases  the -car- 
rier is  liable  only  as  a  gratuitous  bailee.  The  fact 
that  a  passenger  pays  extra  charges  on  a  trunk  and 
informs  the  carrier 's  agent  of  its  contents  but  does 
not  inform  him  that  certain  articles  in  it  belong  to 
another  person,  and  that  the  carrier  accepts  the 
trunk  under  such  a  statement,  does  not  constitute 
an  implied  contract  that  the  carrier  will  carry  such- 
articles  as  freight  or  baggage  so  as  to  render  it 
liable  for  their  loss.4  •'«: 

Property  of  member  of  family.  Members  of  the; 
same  family  traveling  together  may  carry  their  ' 
effects  in  the  same  trunk,  or  one  may  carry  in  his 
trunk  the  effects  of  the  others,  and  each  may  re- 
cover for  any  loss  to  his  baggage.6  It  has  also  been 
held  that  a  passenger  may  carry  as  baggage  articles 

N.  Y. — Dexter  v.  Syracuse,  etc.,  R. 
Co.,  42  N.  Y.  326.  1  AmR  527:  Ourney 
v.  Grand  Trunk  R.  Co.,  14  NYS  321; 
Nevins  v.  Bay  State  Steamboat  Co., 
17  N.  Y.  Super.  225;  Hurwitz  v.  Ham- 
burg-American Packet  Co.,  27  Misc. 
814.  56  NYS  379;  Weed  v.  Saratoga, 
etc.,  R.  Co..   19  Wend.   534. 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R  Coj,  145  N.  C.  203.  58  SE  1073,  122 
AmSR  440,   13  AnnCas  328  and  note. 

Oh.— Greenfield  First  Nat.  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St.  259. 
6  AmR   655. 

Pa. — Merritt  v.  Lehigh  Valley  R. 
Co.,  49  Pa.  Super.  219;  Bullard  v. 
Delaware,  etc.,  R.  Co.,  21  Pa.  Super. 
583:  Jacobs  v.  Central  R.  Co.,  19  Pa. 
Super.  13   [aff  208  Pa.  535,  57  A  982].; 

Tex. — Andrews  v.    Ft.   Worth,   etc., 
R.  Co..    (Civ.  A.)   25   SW  1040. 
_  Eng. — Becher  v.   Great   Eastern   R. 
Co.,  C.  R.  5  Q.  B.  241. 

fa]  Thus  a  carrier  is  not  liable' 
for  the  loss  of  a  lady's  Jewelry, 
which  is  being  carried  by  a  man  in 
his  trunk.  Metz  v.  California  South- 
ern R.  Co..  86  Cal.  329,  24  P  610,  20 
AmSR  228,  9  LRA  431;  Cadwallader 
v.  Grand  Trunk  R.  Co.,  9  L.  C.  (Que.)' 

[b]     Ctoods   of  principal  as  fear- 1 


a  short  summer  Journey  is  not  bag- 

fage.     Missouri,  etc.,  R.  Co.  v.  Meek, 
3   Tex.   Civ.  A.   47.   76  SW  317.      (2) 


But  winter  clothing  which  a  passen- 
ger expected  to  use  on  the  comple- 
tion of  his  journey.  Winter  being 
near,  is  baggage.  San  Antonio,  etc., 
R.  Co.  v.  Green.  (Tex.  Civ.  A.)  170 
SW  110. 

99.  Maurltz  v.  New  York,  etc.,  R. 
Co.,  28  Fed.  766:  Duffy  v.  Thompson, 
4  E.   D.  Smith   (N.  Y.)  178. 

[a]  Unen  out  into  shirt  bosoms 
Is  wearing  apparel.  Duffy  v.  Thomp- 
son, 4  E.  D.  Smith  (N.  Y.)  178. 

1.  Hay  v.  Lehigh  Valley  R.  Co., 
17  Pa.  Dlst.  942.  See  also  Infra  { 
1660. 

9.  Nevins  v.  Bay  State  Steamboat 
Co.,  17  N.  Y.  Super.  225. 

3.  V.  S.— The  Ionic,  13  F.  Cas.  No. 
7.059,  5  Blatchf.  538. 

Cal. — Metz  v.  California  Southern 
R.  Co.,  85  Cal.  329.  24  P  610.  20  Am 
SR  228.  9  LRA  431. 

111. — Chicago,  etc.,  R.  Co.  v.  Boyce, 
73  111.  610,  24  AmR  268. 

Mass. — Dunlap  v.  International 
Steamboat  Co.,  98  Mass.  371. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy.  41  Miss.  671. 

N.  J. — Pennsylvania  R.  Co.  v. 
Knight.  68  N.  J.  L.  287.  33  A  846. 


gags  of  traveling  agent. — A  carrier 
transporting  goods  of  a  principal  ai 
baggage  of  his  traveling  agent,  with 


out  notice  of  the  principal's  'owner-' 
ship,  is  liable  to  the  principal  only 
for  gross  negligence  as  a  gratuitous- 
bailee.  Cattaraugus  Cutlery  Co.,  v.; 
Buffalo,  etc..  R  Co..  24  App.  Dlv.  867,; 
48  NYS  461. 

[c]  Money  of  another^- Baggage, 
for  which  a  carrier  Is  liable  does  not'; 
Include  money  of  one  passenger  con-', 
talned  in  a  valise  which  another  pas- 
senger, with  the  knowledge  of  the 
first,  delivers  as  his  own  luggage;' 
and  to  such  a  passenger  a  carrier  is 
not  liable  at  all,  because  he  has  not' 
been  shown  to  have  made  any  con-, 
tract  with  it  to  transport  the  bag- 
gage. Dunlap  v.'  International, 
Steamboat   Co.,   98   Mass.   371. 

Money  as  baggage  see  infra  I  1661. 

4.  Talcott  v.  Wabash  R.  Co.,  66 
Hun  456,  21  NYS  318. 

5.  Md. — Baltimore  Steam  Packet' 
Co.  v.  Smith,  23  Md.  402,  87  AmD  575. 

Mich. — Withey  v.  Pere  Marquette 
R.  Co.,  141  Mich.  412.  104  NW  773. 
113  AmSR  633,  1  LRANS  352  and* 
note,  7  AnnCas  57  and  note. 

N.  Y.— Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116,  30  AmR  271;  Dex- 
ter v.  Syracuse,  etc.,  R.  Co.,  42  N.  Y. 
326.  1  AmR  527. 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R.  Co.,  146  N.  C.  203,  58  SE  1073.  122 
AmSR  440,  13  AnnCas  328. 

Tenn. — Yazoo,  etc..  R.  Co.  v.  Bald- 
win, 118  Tenn.  205,  81  SW  599. 

[a]  Infant  traveling'  with  fattier. 
— A  father,  paying  full  fare  for  him- 
self, and  traveling  with  an  Infant 
child  of  such  tender  years  that  by 
custom  no  fare  la  demanded  for  Its 
carriage,  may  recover  on  the  con- 
tract of  carriage  for  loss  of  or  in- 
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of  a  reasonable  amount  or  value  which  belong  to 
members  of  his  family  who  are  not  traveling  with 
him,*  or  which  he  has  purchased  for  such  members  ;7 
but  there  are  cases  to  the  contrary.8 

[*,  1560]  4.  Jewelry  and  Similar  Articles.  Except 
in  so  far  as  there  are  statutory  regulations  to  the 
contrary,*  jewelry,  opera  glasses,  and  like  articles 
of  personal  adornment  or  convenience,  suitable  to 
the  condition  and  circumstances  in  life  of  the  pas- 
senger, and  intended  for  personal  use  during  the 
continuance  of  the  journey,  are  properly  included 
as  baggage;10  but  not  where  they  are  being  carried 
by  a  traveler  for  the  use  of  someone  else  or  for  the 
purpose  of  business  or  sale.11 

v  A  passenger's  watch,  when  not  carried  on  his  per- 
son but  in  his  trunk,  may  properly  be  taken  as  a 

jury  to  articles  bought  and  used  for 
the  child,  which  articles  are  a  part 
of  the  father's  baggage.  Wlthey  v. 
Pere  Marquette  R.  Co.,  141  Mich.  412, 
104  NW  773,  113  AmSR  533.  1  LRA 
NS  352  and  note,  7  AnnCas  57  and 
note. 

0.  Jones  v,  Cincinnati,  etc.,  R.  Co., 
184  111.  A.  287  (small  amount  of 
jewelry-  belonging  to  deceased  wife); 
Battle  v.  Columbia,  etc.,  R.  Co.,  70 
8.  C.  329,  49  SE  849;  Callan  v.  Cana- 
dian Northern  R.  Co..  19  Man.  141. 
'  [a]  A  husband  may  recover  the 
value  of  Us  own  and  Mi  wife's  prop- 
erty Which  was  In  her  trunk,  she 
alone  being  the  passenger.  Battle  v. 
Columbia,  etc.,  R.  Co..  70  S.  C.  329, 
49  8E  849. 

[b]  A  married  woman  traveling 
with  Infant  children  to  join  her  hus- 
bind  cannot  carry  as  personal  bag- 
gage the  husband's  clothing,  house- 
fiord  effects,  and  the  clothing  of 
Srown  daughters.  Callan  v.  Cana- 
lan  Northern  R.  Co..  19  Man.  141. 

f.  Kansas  City  Southern  R  Co.  v. 
Skinner.  88.  Ark.  189,  113  SW  1019, 
21  LRANS  850  and  note;  Jones  v. 
Cincinnati,  etc.,  R.  Co.,  184  111.  A. 
287  (articles  and  trinkets,  of  no  con- 
siderable value,  for  grandchildren); 
Jones  v.  Prlester,  1  Tex.  A.  Civ.  Cas. 
i  613. 

[a]  A  dress  pattern  containing 
twelve  yards  of  goods  valued  at 
ejght  dollars  and  eighty-five  cents, 
purchased  en  route  by  a  passenger  to 
take  home  to  a  member  of  his  fam- 
ily, is  baggage  when  placed  in  his 
trunk,  so  that  he  can  recover  there- 
tor  If  the  trunk  is  destroyed.  Kan- 
sas City  Southern  R.  Co.  v.  Skinner, 
STArk.  189.  113  SW  1019,  21  LRANS 
850. 

8.  Hurwits  v.  Hamburg-American 
jacket  Co.., 27  Misc.  814.  68  NYS  379; 
Billiard  v.  Delaware,  etc,  R.  Co.,  21 
Pa.  Super.  583. 

la]  Dress  of  mother. — A  passen- 
ger cannot  recover  for  the  loss  of  a 
dress  belonging  to  her  mother  which 
she  carried  with  her  own  personal 
clothing.  Bullard  v.  Delaware,  etc., 
R;  Co.,  21  Pa.  Super.  683. 
. .  [hi  Books. — No  recovery  can  be 
had  for  books,  as  constituting  a  part 
of  a  married  woman's  baggage,  which 
she  had  bought  for  her  husband  with 
money  which  he  remitted  to  her  for 
that  purpose.  Hurwits  v.  Hamburg- 
American  Packet  Co..  27  Misc.  814,  66 
NTS  37T 

9.  See  statutory  provisions.  And 
see  Russell  v.  Quincy.  etc.,  R.  Co., 
177  Mo.  A.  186.  164  SW  164_  (holding 


that  Rev.  St.  [19091  9  3239.  provid- 
ing that  a  carrier  shall  not  be  liable 
for  jewelry  carried  as  baggage  ex- 
cept by  special  contract,  ana  a  sim- 
ilar .rule  of  the  board  of  railway 
and  warehouse  commissioners  pro- 
viding that  jewelry,  etc.,  shall  not 
bo .  accepted  by  railroad  companies 
either  as  baggage  or  as  freight,  do 
not  prevent  a  carrier  from  transport- 
ing jewelry  either  as  baggage  or  as 
freight  under  a  special  contract). 

10.     U.    S. — Hannibal,   etc   R.   Co. 
v.  Swift,  12  Wall.  262.  20  L.  ed.  423 


(diamond  pin);  Maurltx  v.  New  York, 
etc.,  R.  Co.,  33  Fed.  765. 

Ala. — Cooney  v.  Pullman  Palace- 
Car  Co..  121  Ala.  368,  25  S  712.  53 
LRA  690. 

Ga. — Pullman  Co.  v.  Green.  128  Ga. 
142,  57  SE  233,  119  AmSR  368,  10 
AnnCas  893. 

111. — Michigan  Cent.  R.  Co.  v.  C«or- 
row,  73  111.  348,  24  AmR  248. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33  Ind.  379,  6  AmR  221  (opera 
glass);  Doyle  v.  Kiser,  6  Ind.  242. 

Ky. — American  Contract  Co.  v. 
Cross,  8  Bush  472,  8  AmR  471. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  170.  130  SW  62;  Hub- 
bard y.  Mobile,  etc.,  R.  Co.,  112  Mo. 
A.  469,  87  SW  52. 

N.  Y. — Hasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co..  202  N.  Y:  363.  96 
NB  808,  35  LRANS  537.  AnnCasl912D 
1160  [aft  137  App.  Div.  532,  122  NYS 
123  (aff  64  Misc.  478,  118  NYS  736)] 
(three  rings  worth  fifteen  hundred 
dollars  for  personal  wear  at  a  recep- 
tion); Torpey  v.  Williams,  3  Daly 
162;  McCormlck  v.  Hudson  River  R. 
Co.,  4  E.  D.  Smith  181  (finger  rings 
and  gold  watch  and  chain). 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R.  Co..  145  N.  C.  203.  58  SE  1078,  122 
AmSR  440.  13  AnnCas  328. 

Oh. — Jones  v.  Voorhees,  10  Oh.  145: 
Keith  v.  New  York  Cent.  R.  Co..  2 
Oh.  Dec.  (Reprint)  125,  1  WestL 
Month  451. 

Pa. — McGlll  v.  Rowand.  3  Pa.  451, 
45  AmD  664;  Hay  v.  Lehigh  Valley 
R.  Co..  17  Pa.  Dlst.  942. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  861,  69  BE  666,  AnnCasl912B 
971;  Battle  v.  Columbia,  etc.,  R.  Co., 
70  S.  C.  829,  49  SE  849. 

Tenn.— Coward  v.  East  Tennessee 
Valley,  etc.,  R.  Co.,  16  Lea  225,  57 
AmR  226  (diamond  pin). 

Tex. — Pullman  Co.  v.  Vanderhoe- 
ven.  48  Tex.  Civ.  A.  414,  107  SW  147 
(diamond  ring);  GalveBton,  etc.,  R. 
Co.  v.  Fales,  33  Tex.  Civ.  A.  467,  77 
SW  234;  Mexican  Nat.  R.  Co.  v. 
Ware,  (Civ.  A.)  60  SW  843  (gold 
chains,  gold  rings,  a  silver  pencil 
case,  etc.).  _ 

Ont. — Bruty  v.  Grand  Trunk  R.  Co., 
32  >U.  C.  Q.  A  66. 

[a]  A  diamond  neoklaoe,  carried 
by  a  female  passenger,  is  baggage, 
although  not  used  on  the  journey. 
Sherman  v.  Pullman  Co.,  79  Misc.  52, 
139   NYS   61.  M  „       , 

[b]  Thirty  thousand  dollars' 
worth  of  jewelry  will  not  ordinarily 
be  included  in  the  term  "baggage." 
Michigan  Cent.  R.  Co.  v.  Carrow,  73 
111.  348.  24  AmR  248. 

11.  Humphreys  v.  Perry,  148  U.  S. 
627,  13  SCt  711.  37  L  ed.  587: 
Wunsch  v.  Northern  Pac.  R.  Co.,  62 
Fed.  878;  The  Ionic,  13  F.  Cas.  No. 
7,059,  5  Blatchf.  638;  Strome  v.  Lusk, 
(Mo.  A.)  180  SW  27;  Brick  v.  Atlan- 
tic Coast  Line  R.  Co..  145  N.  C.  203, 
68  SE  1073,  122  AmSR  440,  13  Ann 
Cas  328  and  note;  Bowler,  etc.,  Co.  v. 
Toledo,  etc.,  R.  Co.,  10  Oh.  Cir.  Ct. 
272,   6  Oh.  Cir.  Dec.  401. 


part  of  his  baggage,  and  he  may  recover  for  its  loss 
as  such  ;u  and  it  has  been  held,  on  the  other  hand, 
that  a  watch  carried  by  a  passenger  on  his  person 
is  not  baggage." 

[$  1561]  5.  Money.  A  traveler  has  the  right  to 
carry  as  part  of  his  baggage  such  reasonable  amount 
of  money  as  will  be  required  to  meet  his  actual  and 
contingent  Expenses  during  the  entire  journey.1* 
In  determining  the  amount  properly  required  for 
such  expenses,  the  passenger's  entire  trip  is  to  be 
considered,  and  not  merely  that  part  which  is  over 
the  defendant  carrier's  line;  and  a  proper  allow- 
ance for  hotel  bills  on  the  way  and  immediately  on 
arriving  at  the  destination,  together  with  a  reason- 
able allowance  for  accidents,  sickness,  etc.,  such  as 
a  reasonably  prudent  man  would  consider  it  neces- 

[a]     Jewelry    used    in    oonnoetton 
■ith  a  Snooting  gallery  at  fairs  and 


circuses   Is  not  baggage.     Strome    v. 
Lusk,   (Mo.  A.)  180  SW  27. 
Merchandise   othef   than   personal 


effects  generally  see  Infra  i  1563. 
Presents  or  property  of  others  see 

generally   supra   f  1559. 

18.  U.  S. — Hannibal,  etc,  R.  Co.  v. 
Swift.  12  Wall.  262.  20  L  ed.  422: 
Walsh  v.  The  H.  M.  Wright,  29  F. 
Cas.  No.  17,115.  Compare  The  Ionic. 
13  F.  Cas.  No.  7,059,  5  Blatchf.  538 
(holding  that  the  baggage  which  a. 
common  carrier  by  seals  required  to 
carry  safely  does  not  include  a  gold 
watch  and  chain). 

Ky. — American  Contract  Co.  v. 
Cross,  8  Bush  472,  8  AmR  471. 

Miss.— Mississippi  Cent  R.  Co.  ▼. 
Kennedy,   41    Miss.    671. 

N.  Y.— Merrill  v.  Grlnnell.  30  N.  Y. 
694:  Torpey  v.  Williams.  3  Daly  162. 

Oh. — Jones  v.  Voorhees,  10  Oh. 
145   (watch  In  trunk  when  lost). 

Tenn. — Coward  v.  East  Tennessee 
Valley,  etc.,  R.  Co.,  16  Lea  225.  57 
AmR   226. 

[a]  B— sons  for  rule. — "A  watch 
and  such  articles  of  jewelry  as  are 
commonly  worn  upon  the  person,  a-re 
not  as  essential'  to  the  passenger  as 
clothing  or  the  articles  above  men- 
tioned. But  they  are  things  usually 
carried  on  the  person,  and,  to  some 
extent  as  necessary  as  the  other.  A 
watch  Is  Indispensable  to  a  traveler. 
Why  may  they  not  be  carried  in  a 
trunk  with  the  rest  of  the  passenger's 
baggage?  I  think  experience  has 
shown  that  such  property  is  safer  In 
a  trunk  than  on  the  person  while 
traveling.  To  hold  that  they  may 
not  be  carried  In  a  trunk,  without 
notice  to  the  carrier,  and  paying 
extra  compensation  therefor,  is  to 
subject  the  passenger  to  unnecessary- 
annoyance."  Merrill  v.  Grlnnell,  30 
N.    Y.    594,   620. 

IS.  Clark  v.  Burns,  118  Mass.  275. 
19  AmR  456;  Mississippi  Cent.  R.  Co. 
v.  Kennedy,  41  Miss.  671. 

14.  U.  S.— Walsh  v.  The  H.  M. 
Wright,  29  F.  Cas.  No.  17.115. 

Ark. — St.  Louis  Southwestern  R. 
Co.  v.  Berry,  60  Ark.  438.  30  SW  764, 
46   AmSR    212,    28    LRA  601. 

Ga. — Hutchlngs  v.  Western,  etc.  R. 
Co.,  26  Ga.  61.  71  AmD  156  and  note. 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  111.  348.  24  AmR  248;  Illinois 
Cent.  R.  Co.  v.  Copeland,  24  111.  332, 
76  AmD  749. 

Ind. — Repp  v.  Indianapolis,  etc. 
Tract.  Co.,  HI  NE  614  [rev  (A.)  109 
NE  441];  Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33  Ind.  379,  5  AmR  221;  Doyle 
v.   Kiser,   6   Ind.  242. 

Ky. — Chesapeake,  etc,  R.  Co.  v. 
Hall,  136  Ky.  379,  124  SW  372,  Ann 
Casl912A  364. 

N.  Y. — Carpenter  v.  New  York,  etc, 
R.  Co.,  124  N.  Y.  53,  26  NE  277.  21 
AmSR  644,  11  LRA  759  and  note: 
Weeks  v.  New  York,  etc.,  R.  Co.,  72 
N.  Y.  60,  28  AmR  104;  Taylor  v. 
Monnot,  11  N.  Y.  Super.  116,  1  AbbPr 
325;  Torpey  v.  Williams,  3  Daly  162; 
Duffy  v.  Thompson.  4  E.  D.  Smith 
178:  Hasbrouck  v.  New  York  Cent.. 
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i.  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 

"  Digitized  by  VjwVJ VIC 


§§  1561-1562] 


CARRIERS 


[10  C.  J.]     1191 


sary  to  make,  is  to  be  included.15  Bat  money  car- 
ried merely  for  transportation,  or  for  business  pur- 
poses, such  as  to  make  purchases,  or  for  remittance, 
is  not  baggage,  and  in  the  absence  of  gross  negli- 
gence the  carrier  will  not  be  liable  for  the  loss 
thereof,16  unless  it  accepts  it  as  baggage  with  full 
knowledge  of  the  facts.1*  A  county  treasurer  carry- 
ing with  him  funds  belonging  to  his  office  cannot 
insist  that  such  funds  shall  be  carried  as  his 
baggage.18 

Honey  in  trunk  or  valise.  It  has  been  held  that 
money  deposited  in  a  passenger's  trunk  is  not  bag- 
gage. But  by  the  weight  of  authority,  money 
reasonably  necessary  and  intended  for  traveling 
expenses  is  regarded  as  baggage,  although  carried 
in  a  trunk  or  valise;20  and  it  has  been  held  that  the 


rule  that  a  passenger  is  entitled  to  carry  a  reaspn- 
able  sum  of  money  as  baggage  does  not  apply, 
except  where  such  money  is  carried  in  a  trunk  or 
box,  the  custody  of  which  is  turned  over  to  the 
carrier.21  But  this  rule  does  not  include  money  car- 
ried by  a  passenger  in  his  trunk  with  which  he 
expects  to  buy  a  stock  of  merchandise,2*  or  which  is 
so  carried  merely  for  the  purpose  of  transportation;2* 
[$  1562]  6.  Particular  Articles.  The  rules  stated 
above24  have  been  considered  in  a  number  of  eases 
in  regard  to  whether  particular  articles  could  be 
classed  as  baggage.26  Within  these  rules  the  term 
"baggage"  has  been  held  to  include  inter  alia  the 
following  articles:  A  few  books  for  reading;2*  the 
manuscript  and  books  of  a  student,  author,  or  pro- 
fessional man;27  the  papers  and  books  of  an  attbr- 


etc.  R.  Co.,  64  Misc.  478,  118  NTS 
7S5  [aff  187  App.  Dlv.  832,  122  NTS 
123  (aft  202  N.  Y.  363.  96  NE  808)1; 
Van  Wyck  v.  Howard.  12  HowPr  147; 
Holllster  v.  Nowlen,  19  Wend.  234, 
32   AmD   456. 

Oh. — Jones  v.  Voorhees,  10  Oh.  146. 

Pa. — Camden,  etc.,  R.  Co.  v.  Bal- 
dauf,  16  Pa.  67.  65  AmD  481. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C  361.  69  SB  666,  AnnQasl»12B 
971:  Battle  v.  Columbia,  etc.  R.  Co.. 
70  S.  C.   329.  49  SE2  849. 

Tenn. — Johnson  v.  Stone,  11 
Humphr.   419. 

Tex. — San  Antonio,  etc.,  R.  Co.  v. 
Green,  (Civ.  A.)  170  SW  110;  Texas, 
etc.,  R.  Co.  v.  Lawrence,  42  Tex.  Civ. 
A.  318.  96  SW  668:  Mexican  Nat.  R. 
Co.  v.  Ware.  (Civ.  A.)  60  SW  343; 
International,  etc,  R.  Co.  v.  McCown, 
2  Tex.  A.  Civ.  Cas.  i  712;  Missouri 
Pac  R.  Co.  v.  York,  2  Tex.  A.  Civ. 
Cas.  |  638:  Jones  v.  Priester.  1  Tex. 
A.  Civ.  Cas.   |   613. 

Que. — Cadwallader  v.  Grand  Trunk 
R.  Co.,  9  L.  C.  169. 

[a]  Oood  faith. — "The  rule  appears 
to  be  well  settled  that  money  can 
only  be  considered  as  baggage  if 
bona  flde  taken  for  traveling  ex- 
penses and  personal  use  on  the  trip, 
and  it  therefore  appears  that  It  is 
always  necessary  to  aver  and  prove 
that  such  was  the  purpose  for  which 
the  money  was  carried,  and  the 
amount  must  be  limited  to  such  as 
a  reasonably  prudent  man  would  con- 
sider necessary  for  the  purpose."  San 
Antonio,  etc.  R.  Co.  v.  Green,  (Tex. 
Civ,  A.)  170  SW  110,  111. 

16.  Hannibal,  etc,  R.  Co.  v.  Swift, 
12  Wall.  (U.  S.)  262,  20  L.  ed.  423; 
Fairfax  v.  New  York  Cent.,  etc.,  R. 
Co.,  73  N.  T.  167,  29  AmR  119; 
Merrill  v.  Grinnell.  20  N.  T.  694; 
Missouri  Pac.  R.  Co.  v.  Tork,  2  Tex. 
A.  Civ.  Cas.  S  638. 

"The  amount  must  necessarily  be 
measured,  not  alone  by  the  require- 
ments of  the  transit  over  a  particu- 
lar part  of  the  entire  route,  to  which 
the  line  of  one  class  of  carriers  ex- 
tends, but  must  embrace  the  whole 
of  the  contemplated  Journey,  and  In- 
clude such  an  allowance,  for  acci- 
dents or  sickness,  and  for  sojourn- 
lngs  on  the  way,  as  a  reasonably 
prudent  man  would  consider  It  neces- 
sary to  make."  Merrill  v.  Grinnell. 
SO  N.  Y.   694,  610. 

16.  U.  S.— Hellman  v.  Holladay.  11 
F.  Cas.  No.  6.840,  1  Woolw.  MS. 

Cal. — Pflster  v.  Central  Pac.  R.  Co., 
70  Cal.   169.  11  P  686.  59  AmR  4«4. 

Conn. — Hickox  v.  Naugatuck  R.  Co., 
31  Conn.  281,  83  AmD  143. 

Ga. — Hutchlngs  v.  Western,  etc  R. 
Co..  26  Ga.  61,  71  AmD  156;  Dibble 
v.  Brown,  12  Ga.  217.  66  AmD  4*0. 

111. — Davis  v.  Michigan  Southern, 
etc.,  R.  Co.,  22  111.  278,  74  AmD  151; 
Chicago,  etc.,  R.  Co.  v.  Thompson,  19 
111.  578. 

Ky. — Chesapeake,  etc..  R.  Co.  v. 
Hall,  136  Ky.  379.  124  SW  374,  Ann 
Casl912A  364. 

Mass. — Whitcomb  v.  New  Tork, 
etc.,  R  Co..  215  Mass.  440,  102  NE 
663;  Levins  v.  New  York,  etc.,  R.  Co., 
183  Mass.  175,  66  NE  803,  "97  AmSR 
434;  Dunlap  v.  International  Steam- 


boat Co.,  98  Mass.  371:  Jordan  v. 
Pall  River  R  Co.,  6  Cush.  69,  61 
AmD  44. 

Miss. — Illinois  Cent.  R  Co.  v. 
Handy,  68  Miss.  609,  66  AmR  846. 

Mo. — Whitmore  v.  Steamboat  Caro- 
line, 20  Mo.  613. 

N.  Y.— Merrill  v.  Grinnell,  80  N.  Y. 
594;  Weeks  v.  New  York,  etc.,  R.  Co., 
9  Hun  669  taff  72  N.  Y.  60.  28  AmR 
104];  Williams  v.  Webb,  22  Misc.  613. 
49  NTS  1111  [mod  27  Misc.  508,  68 
NYS  8061;  Orange  County  Bank  v. 
Brown,  9  Wend.  86,  24  AmD  129. 

Oh. — Greenfield  First  Nat.  Bank  v. 
Marietta,  etc,  R.  Co.,  20  Oh.  St  269, 
5  AmR   655. 

Eng. — Phelps  v.  London,  etc,  R. 
Co.,  19  C.  B.  N.  S.  321,  116  ECL  821, 
144  Reprint  811. 

17.  St  Louis  Southwestern  R.  Co. 
v.  Berry,  60  Ark.  483,  30  SW  764,  46 
AmSR  212,  28  LRA  601.  See  gen- 
erally infra  55   1666.   1566. 

18.  Pflster  v.-  Central  Pac  R  Co., 
70  Cal.  169.  11  P  686,  59  AmR  404. 

19.  Nordemeyer  v.  Loescher,  1 
Hilt  (N.  Y.)  499;  Grant  v.  Newton,  1 
E.  D.  Smith  (N.  Y.)  99  (where  after 
an  examination  of  the  New  York 
decisions,  the  courts  holds  that  no  re- 
covery can  be  had  for  money  carried 
in  a  trunk,  no  matter  how  reasonable 
the  amount);  Hawkins  v.  Hoffman,  6 
Hill  (N.  Y.)   586,  41  AmD  767. 

30.  Hannibal,  etc.,  R  Co.  v.  Swift, 
12  Wall.  (U.  S.)  262,  20  L.  ed.  423: 
Illinois  Cent.  R.  Co.  v.  Copeland,  24 
111.  332.  76  AmD  749;  Joftfan  v.  Fall 
River  R  Co.,  6  Cush.  (Mass.)  69,  61 
AmD  44;  Hasbrouck  v.  New  York 
Cent.  etc..  R  Co..  202  N.  Y.  363,  95 
NE  808,  35  LRANS  537.  AnnCas 
1912D  1150  [aft  137  App.  Div.  632,  122 
NYS  123  (aft  64  Misc.  478,  118  NYS 
736)];  Fairfax  v.  New  York  Cent, 
etc.,  R.  Co.,  73  N.  Y.  167,  29  AmR 
119;  Merrill  v.  Grinnell,  80  N.  Y.  594; 
Taylor  v.  Monnotll  N.  Y.  Super. 
116;  Van  Wyck  v.  Howard,  12  HowPr 
(N.  Y.)  151. 

[a]  Seasons  for  rule.— "A  carrier 
may  very  naturally  understand  and 
expect,  that  a  passenger  will  plade 
his  money  for  expenses,  or  some  part 
of  it  in  his  trunk,  instead  of  carry- 
ing it  all  about  his  person;  he  cer- 
tainly might  as  naturally  expect  this, 
as  that  there  would  be  jewels  or  a 
watch  in  a  traveling  trunk,  for  which 
articles  a  carrier  has  been  held  re- 
sponsible. The  passenger  is  not 
bound  to  give  notice  of  the  contents 
of  his  trunk,  unless  particular  in- 
quiry be  made  by  the  carrier."  Jor- 
dan v.  Fall  River  R.  Co.,  5  Cush. 
(Mass.)  69,  73,  61  AmD  44. 

91.  Weeks  v.  New  York,  etc,  R. 
Co.,  72  N.  Y.  60,  28  AmR  104  [aft  9 
Hun  669];  -  Greenfield  First  Nat 
Bank  v.  Marietta,  etc,  R.  Co.,  20 
Oh.   St.   259.  6   AmR   656. 

99.  Hickox  v.  Naugatuck  R.  Co., 
31  Conn.  281,  83  AmD  143;  Hutch- 
ings  v.  Western,  etc.,  R  Co.,  25  Ga. 
61.    71    AmD   156   and    note. 

93.  D  range  County  Bank  v. 
Brown,  9  Wehd.  (N.  Y.)  85,  24  AmD 
129. 

94.  See  supra  ||  1567-1559. 

95.  See  cases  Infra  this  note. 

[a]     Articles  held,  to  ha  baggage t 


(1)  A  camera  and  its  belongings. 
Atwood    v.    Mohler,    108    111.    A.    4W. 

(2)  A  rasor  and  accoutrements. 
Cooney  v.  Pullman  Palace-Car  Co;, 
121  Ala.  868,  25  S  712,  63  LRA  89vi 
Pullman    Co.    v.    Schaffner,    126    GA 

609,  56  SE  983.  9  LRANS  407.  (8) 
Razors  in  a  trunk  checked  by  a  male 
passenger.  San  Antonio,  etc,  R.  Co. 
v.  Green,  (Tex.  Civ.  A)  170  SW 
110.  (4)  A  nasal  syringe  with  ac- 
companiments. Cooney  v.  Pullman 
Palace-Car  Co.,  121  Ala.  868,  25  8 
712,  53  LRA  690.  (6)  A  passenger's 
rubber  shoes,  gloves,  catalogues,  •  and 
memoranda  carried  for  the-  purpose 
of  the  Journey.  Runyan  v.  Central 
R.  Co..  61  N.  J.  L.  537,  41  A  867,  68 
AmSR  711,  48  LRA  284.  (6)  A 
female  traveler's  fancy  work  and 
miscellaneous  ornaments,  a  savings 
bank  and  contents,  and  a  slther  key, 
all  of  which  were  carried  in  her 
trunk.  Yazoo,  etc.,  R.  Co.  v.  Bald- 
win, 112  Tenn.  206,  81  SW  599.  (7) 
"And  other  articles  of  an  analogous 
character,  the  use  of  which  is  per- 
sonal to  the  traveler,  and  the  tak- 
ing of  which  has  arisen  from  the 
fact  of  his  Journeying."  Macrow  v. 
Great  Western  R  Co.,  L  R.  6  Q. 
B.    612.    622. 

[b]  Articles  h«UI  not  to  be  bag- 
gage: (1)  A  piece  of  embroidery. 
Bullard  v.  Delaware,  etc.,  R  Co.,  81 
Pa.  Super.  583.  (2)  Perishable  fruit. 
Georgia  R  Co.  v.  Johnson.  113  GA 
589,    88    SE    954.       (3)    Packages    «t 

Sroceries.  Bullock  v.  Delaware,  etc, 
'..  Co.,  60  N.  J.  L.  24,  26  A  773,  37 
LRA  417.  (4)  A  concertina.  Bruty 
v.  Grand  Trunk  R.  Co.,  82  U.  C.  Q. 
B.  66.  (6)  Specimens  of  gold 
quarts,  legal  documents,  Insurance 
papers,  mining  stocks,  inventories,  a 
will,  family  pictures,  <  a  marriage 
certificate.  Galveston,  etc,  R.  Co,  v, 
Fales,  38  Tex.  Civ.  A.  457,  77  SW 
234.  (6)  A  letter  file  and  a  package 
of  nails,  where  it  does  not  appear 
that  either  the  letter  file  or  the  nails 
had  any  connection  with  the  personal 
use  of  the  passenger  on  the  journey 
or  were  appropriate  to  the  accom- 
plishment of  the  purpose  of  -the 
journey.  Runyan  v.  Central  R.  Co., 
61  N.  J.  L.  637.  41  A  867,  68  AmSR 
711.  43  LRA  284.  (7)  The  baggage 
of  a  man  cannot  with  any  accuracy 
be  said  to  include  one  sack,  a  muff, 
and  two  silver  napkin  rings.  Chi- 
cago,  etc.,   R.   Co.   v.   Boyoe,   73   111. 

610,  24  AmR  268. 

[c]  A  small  pteee  of  lee  wrapped 
so  as  to  prevent  leaking  cannot  .be 
said  as  a  matter  of  law  not  to  be 
the  personal  baggage  of  a  passenger 
attempting  to  board  a  street  car,,  bo 
as    to    warrant    his    being    refused 

fiermlssion  to  board  the  car  with  the 
ce.  Mcintosh  v.  Augusta,  etc.,  ;  R. 
Co.,  87  S.  C.  181,  69  SE  169,  30  LRA 
NS  889  and  note. 

28.  Kansas  City,  etc.,  R.  Co.  v. 
McGahey.  63  Ark.  344,  38  SW  659.  58 
AmSR  111,  86  LRA  781;  Doyle  v. 
Klser,  6  Ind.  242. 

97.  TJ.  S. — Hannibal,  etc,  R.  Co. 
v.  Swift,  12  Wall.  262,  20  L.  ed.  423; 
Hopkins  v.  Westcott,  12  F.  Cas.  No. 
6,692.  6  Blatchf.  64. 

Aric-IOineas  City.  etc..  B.  Co.  v. 
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ney  at  law;28  the  catalogues  or  manuscript  price 
books  of  a  traveling  salesman;18  the  sketches  of  an 
artist;30  weapons,  such  as  one  is  in  the  habit  of  car- 
rying or  taking  with  him  for  purposes  of  defense  or 
adornment;31  the  guns  and  hunting  apparatus  of  a 
hunter  on  a  hunting,  expedition  ;S2  the  fishing  tackle 
of  a  fisherman  on  a  fishing  expedition  ;83  the  cooking 
utensils  of  a  camping  party;8*  and  the  easel  of  an 
artist  on  a  sketching  tour.  But  the  term  "bag- 
gage" has  been  held  not  to  include:     A  bicycle,86 


a  typewriter  carried  for  business  purposes.87  pietuses 
or  engravings,88  or  articles  necessary  only  for  the 
business  in  which  the  passenger  intends  to  engage.89 

Tools  of  trade.  The  tools  or  utensils  used  by  a 
passenger  in  his  trade  or  profession,  and  which  he 
usually  carries  with  him  in  his  trunk,  have  been 
held  to  be  baggage,40  such  as  the  tools  of  a  traveling 
jeweler,41  or  of  a  carpenter,42  or  the  instruments  of 
a  dentist  or  surgeon.4* 

Household  goods.    Furniture,  bedding,  and  other 


McGahey.  63  Ark.  344,  38  SW  659,  58 
■AmSR  111,  86  LRA  781. 

111.— Werner   v.    Evans,    94    111.    A. 
328. 

Tex. — Missouri,     etc.,     R.     Co.     v. 
Meek,  33  Tex.  Civ.  A.  47,  75  SW  817. 
Kr.g. — Mncrow    v.     Great    Western 
R.  CO..L.  R.  6  Q.  B.  612. 

"It  may  safely  be  said,  that  books 
constitute  to  some  extent  a  part  of 
the  baggage  of  every  Intelligent 
traveler.  Especially  is  this  the  case 
with  scholars,  students,  and  mem- 
bers of  the  learned  professions. 
There  is  no  reason  why  they  should 
not  be  under  the  protection  of  the 
law,  as  against  the  negligence  of 
carriers,  as  well  as  any  other  por- 
tions of  their  baggage.  But,  It  is 
■aid,,  that  no  case  can  be  shown 
where  the  carrier  has  been  held  lia- 
ble for  manuscripts.  No  such  case 
has  been  cited,  and,  in  my  re- 
searches, I  have  found  none.  But 
I  ^ee  no  reason  for  adopting  a 
.rule  by  which  they  should  be  ex- 
.eluded,  under  all  circumstances, 
/from  the  list  of  articles  termed  'bag- 
igage.'  With  the  lawyer  going  to  a 
.distant  place  to  attend  Court,  with 
the  author  proceeding  to  his  pub- 
lisher's, with  the  lecturer  traveling 
to  the  place  where  his  engagement  is 
/to  be  fulfilled,  manuscripts  often 
form,  though  a  small,  yet  an  indis- 
pensable, part  of  his  baggage.  They 
are  carried,  as  such,  in  nis  trunk  or 
-portmanteau,  among  his  other  neces- 
sary effects.  They  are  indispensable 
to  the  object  of  his  Journey ;  and,  as 
they  are  carried  with  his  baggage,  in 
accordance  with  universal  custom. 
I  800  no  reaspn  why  they  should  not 
fee  deemed  as  necessary  a  part  of  his 
baggage  as  his  novel  or  his  fishing 
tackle..  In  the  present  case,  the 
.manuscript  books  lost  are  admitted 
to  have  been  necessary  articles  for 
;the  student  at  the.  institution  to 
.which  he  was  proceeding,  They 
must,  under  all  the  circumstances, 
(be  deemed  to  have  been  a  part  of  his 
■baggage,  for  which  the'  defendants 
.are  liable'.'.  Hopkins  v.  Westcott,  12 
'P.  Cas.  No.  6,692,  6  Blatchf.  64. 
,  [a)  Record  .  books  of  a  profes- 
#lonal  none  may  be  carried  as  bag- 
Werner   v.   Evans,    94    111.   A. 


■■fir. 


Hopkins    v.    Westcott,    12    P. 

ICaa.  No.  6,692,  6  Blatchf.  64.  But 
see  Phelps  v.  London,  etc.,  R. 
Co.,  19  C.  B.  N.  S.  821.  115  ECL  321. 
144  Reprint  811  (holding  that  title 
deeds  and  bank  notes  to  a  considera- 
ble amount,  carried  by  an  attorney 
for  use  in  court,  cannot  be  regarded 
as  baggage). 

99.  Kansas  City,  etc,  R.  Co.  v. 
McGahey,  63  Ark.  344,  38  SW  659, 
58  AmSR  111,  36  LRA  781;  Wingaje 
v.  Pere  Marquette  R.  Co.,  172  111.  A. 
•  114;  Staub.  v.  Kendrick,  121  Ind.  226. 
23  NE  79.  6  LRA  619;  Gleason  v. 
Goodrich  Transp.  Co.,  32  Wis.  86,  14 
AmR  716.  But  see  Yazoo,  etc.,  R. 
Co.  v.  Georgia  Home  Ins.  Co.,  85 
Miss.  7.  37  S  500,  107  AmSR  265,  67 
LRA  646  (holding  that  memoranda 
and  papers  in  the  possession  of  an 
agent,  but  relating  exclusively  to  the 
business  of  his  principal,  and  carried 
by  the  agent  solely  for  business  pur- 
poses are  not  baggage  when  put  by 
the  agent  in  his  trunk;  and  in  the 
absence  of  consent  or  custom  of  the 
carrier  to  accept  such  papers  as  bag- 
gage no  damages  can  be  recovered, 
either  for  the  loss  of  the  papers,  or 


for  delay  in  their  shipment  and  de- 
livery). 

30.  Mytton  v.  Midland  R.  Co.,  4 
H.   &    N.    615,   167   Reprint   982. 

31.  Davis  v.  Michigan  Southern, 
etc.,  R.  Co.,  22  111.  278,  74  AmD  161; 
Woods  v.  Devin.  13  111.  746,  56  AmD 
483  (a  pocket  pistol  and  a  pair  of 
duelling  pistols);  Merrill  v.  Grin- 
nell,  30  N.  T.  594;  Bruty  v.  Grand 
Trunk  R.  Co.,  32  U.  C.  Q.  B.  66.  But 
see  Giles  v.  Fauntleroy.  13  Md.  126 
(holding  that  baggage  does  not  in- 
clude a  Colt's  revolver). 

[a]  A  passenger  traveling  on 
business  is  not  entitled  to  recover 
for  two  revolvers,  one  being  all  that 
can  properly  be  considered  as  in- 
cluded within  personal  baggage. 
Chicago,  etc.,  R,  Co.  v.  Collins,  66 
111.  212. 

32.  Little  Rock,  etc,  R.  Co.  v. 
Record.  74  Ark.  125.  85  SW  421,  109 
AmSR  67  (shotgun);  Kansas  City, 
etc.,  R.  Co.  v.  McGahey,  63  Ark.  344, 
38  SW  669.  58  AmSR  111,  36  LRA 
781;  Van  Horn  v.  Kermit,  4  E.  D. 
Smith  (N.  Y.)  453;  Davis  v.  Cayuga, 
etc.,  R.  Co.,  10  HowPr  (N.  Y.)  330 
(rifle  packed  in  trunk,  valued  at 
thlrty-flve  dollars);  House*  v.  Chi- 
cago, etc.,  R  Co.,  82  S.  D.  209.  142 
NW  736,  30  S.  D.  321,  138  NW  809, 
AnnCasl915C  1045;  Macrow  v.  Great 
Western  R.  Co.,  L  R.  6  Q.  B.  612. 

[a]  wot  connected  with  Journey. 
—A  gun  and  gun  case  taken  by  a 
passenger  on  a  railroad  trip  not 
shown  to  be  in  any  manner __  con- 
nected with  the  purpose  and  object 
of  the  trip  is  not  "baggage."  House 
v.  Chicago,  etc.,  R.  Co.,  32  S.  D.  209, 
142  NW  736,  30  S.  D.  321.  138  NW 
809,  AnnCa»1916C  1045. 

33.  Kansas  City,  etc,  R.  Co.  v. 
McGahey,  63  Ark.  344,  88  SW  659, 
58  AmSR  111,  36  LRA  781;  House  v. 
Chicago,  ate..  R.  Co.,  30  S.  D.  321, 
138  NW  8TI9.  AnnCasl9l6C  1045,  32 
S.  D.  209.  142  NW  736;  Macrow  V. 
Great  Western  R.  Co.,  L.  R.  6  Q.  B. 
612. 

34.  House  v.  Chicago,  etc.,  R.  Co., 
30  S.  D.  321.  138  NW  809,  AnnCas 
1915C  1046,  82  S.  D.  209,  142  NW 
736.  „ 

36.  Macrow  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  612. 

36.  State  v.  Missouri  Pac.  R.  Co., 
71  Mo.  A.  385;  Britten  v.  Great 
Northern  R.   Co..   [1899]   1  Q.   B.   243. 

[a]  Blejrolaa,  nncratad  and  unpro- 
tected, are  not  personal  or  ordinary 
baggage,  and  a  common  carrier  may 
refuse  to  receive  or  to  carry  them 
as  such.  State  v.  Missouri  Pac.  R. 
Co.,  71  Mo.  A.  385. 

[b]  In  sTew  Tork  bicycles  are  de- 
clared by  statute  "to  be  and  be 
deemed  baggage  for  the  purposes  of 
this  article  and  shall  be  transported 
as  baggage  for  passengers  by  rail- 
road corporations  and  subject  to  the 
same  liabilities,  and  no  such  pas- 
senger shall  be  required  to  crate, 
cover  or  otherwise  protect  any  such 
bicycle;  provided,  however,  that  a 
railroad  corporation  shall  not  be  re- 
quired to  transport,  under  the  pro- 
visions of  this  act,  more  than  one 
bicycle  for  a  single  person."  Rail- 
road L  I   44. 

37.  Hastie  v.  Great  Eastern  R. 
Co.,   46   L.   J.    507. 

38.  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  52  Hun  75,  5  NYS  101  [rev 
on  other  grounds  126  N.  Y.  166,  26 
NE  248,  21  AmSR  7291;  Nevins  v. 
Bay   State  Steamboat  Co..   17   N.  Y. 


Super.  225;  Galveston,  etc..  R.  Co.  v. 
Pales,  33  Tex.  Civ.  A.  457.  77  SW 
234    (family  pictures). 

[a J  Photofranlia  (1)  carried  by  a 
furniture  salesman  are  baggage  for 
which  recovery  may  be  had  where 
they  cover  the  entire  line  which  Is 
not  covered  by  catalogue  or  other- 
wise, and  contain  valuable  memo- 
randa as  to  the  woods  and  prices 
and  where  they  are  to  be  used  at  a 
furniture  exposition.  Wingate  v. 
Pere  Marquette  R.  Co.,  172  111.  A_ 
314.  (2)  Photographs  carried  by  a 
passenger  returning  home  may  be 
regarded  as  baggage.  San  Antonio, 
etc,  R.  Co.  v.  Green,  (Tex.  Civ.  A.) 
170  SW  110. 

39.  St  Louis,  etc.,  R.  Co.  v.  Miller. 
103  Ark.  37.  145  SW  889,  39  LRANS 
634  and  note;  Macrow  v.  Great  West- 
ern R.  Co..  L.  R.  6  Q.  B.  612.  See 
also   infra  I   1563. 

40.  Grxywacx  v.  New  York  Cent.. 
etc.,  R.  Co.,  74  Misc.  343,  184  NYS 
209  Jaff  149  App.  Dlv.  936.  134  NYS 
1183]  (raxor  and  other  tools  of  a 
barber  in  his  suit  case):  Davis  v. 
Cayuga,  etc.,  R.  Co.,  10  HowPr  (N. 
Y.)  380  (harness  maker's  tools  of 
the  value  of  ten  dollars);  House  v. 
Chicago,  etc.,  R  Co.,  80  S.  D.  321. 
138  NW  809,  AnnCasl915C  1045.  32 
S.  D.  209,  142  NW  736;  Missouri, 
etc.,  R.  Co.  v.  Meek,  33  Tex.  Civ.  A. 
47,  76  SW  317;  Cadwallader  v.  Grand 
Trunk  R.  Co.,  9  L.  C.   (Que.)    169. 

[a]  Shipmaster's  tsl—  oop— . 
Where  the  passenger,  is  a  shipmaster, 
a  common  carrier  will  be  held  re- 
sponsible for  a  dressing  case,  and 
for  night  glasses  or  telescopes,  on 
the  presumption  that  he  may  reason- 
ably have  thought  they  would  be 
useful  to  him  in  the  course  of  his 
Intended  voyage  across  the  Atlantic. 
Cadwallader  v.  Grand  Trunk  R.  Co.. 
9  L.  C.   (Que.)   169. 

[b]  A  butcher's  tools  have  been 
held  not  to  be  baggage  under  the 
laws  of  Oklahoma.  Choctaw,  etc.  R. 
Co.  ▼.  Zwirts.  13  Okl.  411,   73   P  941. 

41.  Kansas  City,  etc,  R.  Co.  v. 
Morrison,  34  Kan.  502.  9  P  225.  55 
AmR  262:  Wells  v.  Great  Northern 
R.  Co..  69  Or.  165.  114  P  92,  116  P 
1070,  84   LRANS  818.   826. 

[a]  A  watohmaker  and  Jeweler 
may  carry  as  a  part  of  his  personal 
baggage  a  reasonable  quantity  of 
watchmaker's  and  Jeweler's  tools, 
when  placed  in  his  trunk  for  trans- 
portation as  baggage.  Wells  v.  Great 
Northern  R.  Co.,  69  Or.  165.  114  P 
92,  116  P  1070.  34  LRANS  818.  825. 

49.  Porter  v.  Hildebrand,  14  Pa. 
129;  Texas,  etc.,  R.  Co.  v.  Russell. 
(Tex.  Civ.  A.)  97  SW  1090;  Bruty  v. 
Grand  Trunk  R.  Co.,  22  U.  C.  Q.  B.  66. 

[a]  Seasons  for  rule. — "The  right 
to  carry  tools  as  baggage,  is  unques- 
tionably open  to  abuse;  but  in  the 
language  of  the  court,  in  .  .  .  [Mc- 
Gill  v.  Rowand.  3  Pa.  461.  45  AmD 
664].  the  correction  is  to  be  found  in 
the  intelligence  and  integrity  of  the 
Jury  called  to  determine,  under  the 
circumstances  of  each  case.  It  is,  it 
is  said,  a  common  thing  for  Journey- 
men mechanics  to  carry  In  their 
trunks  with  clothing,  a  small  and 
select  portion  of  their  tools.  To  this 
practice  I  see  no  such  objection  as 
ought  to  put  this  kind  of  property 
out  of  the  protection  afforded  to  the 
necessaries  a  traveler  is  compelled, 
by  legitimate  considerations,  to  trans- 

Sort    with    his    person."      Porter    v. 
[Ildebrand,  14  Pa.  129.  133. 
43.    Hannibal,  etc..  R.  Co.  v.  Swift. 


For  later  eases,  developments  and  change*  in  the  law  see  cumulative  Annotations,  same  title. 
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household  goods  not  intended  for  use  during  the 
journey  are  generally  not  regarded  as  baggage,44 
unless  accepted  as  such  by  the  carrier.46  For  such 
articles  the  carrier  is  liable,  if  at  all,  only  as  bailee ; 
it  is  not  liable  as  insurer,  and  cannot  be  compelled 
to  carry  them  unless  proper  compensation  is  ten- 
dered. But  it  has  been  held  that  such  goods  may 
be  regarded  as  baggage  so  far  as  they  are  necessary 
for  the  personal  use  and  convenience  of  a  passenger 
and  his  family  on  their  journey,4'  as  where  he 
travels  by  steerage  in  a  steamboat  or  other  vessel;48 
and  it  has  been  held  that  a  passenger  may  also 
carry  what  of  such  goods  will  be  reasonably  neces- 
sary for  immediate  use  on  arriving  at  his  destina- 
tion.49 

Theatrical  property.    Costumes  and  paraphernalia 
of  a  traveling  theatrical  company  are  generally  not 


regarded  as  baggage,50  unless  there  is  a  general  cus- 
tom so  to  regard  it.51  But  it  has  been  held  that 
manuscript  music  of  an  opera  company  is  properly 
baggage  when  carried  in  a  trunk  checked  by  the 
company." 

[4  1563]  7.  Merchandise  Other  Than  Personal 
Effects — a.  In  General.  Articles  of  merchandise 
which  are  not  for  the  personal  use  of  the  traveler  on 
his  journey,  bnt  which  are  carried  for  the  purpose 
,of  sale  or  trade,  cannot  be  included  in  the  term 
' '  baggage ' ' ;  the  carrier  is  not  obliged  to  carry  them, 
except  on  the  payment  of  additional  compensation, 
and  in  the  absence  of  knowledge  thereof  cannot  be 
held  liable  for  them  as  for  baggage,  even  though 
taken  in  a  trunk,  such  as  is  usually  used  for  holding 
personal  effects,  or  mingled  with  other  articles  which 
are  properly  baggage.       The  liability  of  the  carrier 


12  Wall.  (17.  S.)  262.  20  L.  ed.  423; 
Brock  v.  Gale,  14  Fla.  523,  14  AmR 
366.      Compare    Oiles    v.    Fauntleroy, 

13  Md.   126. 

[a]  A  dentist's  butnusmti  car- 
ried by  a  traveling  dentist,  and  used 
by  him  In  his  practice  may  constitute 
baggage.     Brock  v.  Gale,  14  Fla.  623, 

14  AmR  356. 

[b]  Surgical  instruments. — Surgi- 
cal instruments  in  the  case  of  a  aur- 

feon  In  the  army  traveling  with 
roops  constitute  a  proper  part  of  his 
baggage,  and  the  carrier  Is  liable  for 
their  loaa,as  such.  "Instruments  of 
that  character,  in  the  case  of  a  sur- 

f;eon  In  the  army  traveling  with 
roops.  may  properly  be  regarded  as 
part  of  his  baggage.  He  may  be  re- 
quired to  use  these  Instruments  at 
any  time,  and  must,  accordingly, 
have  them  near  his  person  where 
they  can  be  had  upon  a  moment's 
notice."  Hannibal,  etc..  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  263,  274.  20 
L.  ed.  423. 

44.  U.  S.— Maurits  v.  New  York, 
etc..  R.  Co.,  23  Fed.  765. 

Ala. — Louisville,  etc..  R.  Co.  v. 
Fletcher,  69  S  634;  Central  of  Geor- 

Jla  R.  Co.  v.  Courson,  10  Ala.  A.  681, 
5  S  698. 

111. — St.  Louis,  etc.,  R.  Co.  v.  Hard- 
way,  17  111.  A  321. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Morrison,  34  Kan.  502,  9  P  225,  56 
AmR   252. 

Mass. — Connolly  v.  Warren,  106 
Mass.  146,  8  AmR  300  and  note  (a 
feather  bed). 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co..   112  Mo.  A.  45»,  87  SW  52. 

Pa. — Vasse  v.  Ball,  2  Dall.  270,  1 
\L.  ed.  377  (furniture). 

Tenn. — Tazoo,  etc.,  R.  Co.  v.  Bald- 
win. 118  Tenn.  205,  81  SW  599. 

Tex. — Mexican  Cent.  R.  Co.  v.  De 
Rosear.  (Civ.  A.)  109  SW  949;  Texas, 
etc.,  R.  Co.  v.  Ferguson,  1  Tex.  A. 
Civ.  Cas.   I   1253. 

Eng. — Macrow  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  612. 

Man. — McCaffrey  v.  Canadian  Pac. 
R.  Co..  1  Man.  350. 

"As  to  bedding  and  bed-furnish- 
ings not  intended  for  use  on  the 
Journey, — curtains,  table-cloths  and 
covers,  books,  pictures,  and  albums, 
-they  come  under  the  head  of  house- 


hold  goods,   and   not   personal    bag- 

Sage."     Mauri  tz  v.  Ni 
o.,  28  Fed.  765,  771. 


Maurftz  v.  New  York,  etc. 


%-. 


45.  Maurits  v.  New  York,  etc.,  R. 
Co..  23  Fed.  765;  Kansas  City,  etc.,  R. 
Co.  v.  Morrison,  34  Kan.  502,  9  P  225, 
55  AmR  252;  Chan  Dy  Chea  v.  Al- 
berta R-,  etc.,  Co.,  6  Terr.  L.  175.  See 
generally  infra  ||  1565,  1566. 

46.  Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671;  Smith  v.  Cin- 
cinnati, etc.,  R.  Co.,  3  OhS&CP  192,  2 
OhNP  29;  Texas,  etc.,  R.  Co.  v.  Fer- 
guson, 1  Tex.  A.  Civ.  Cas.  f  1253. 
See  also  casen  supra  note  44. 

47.  Connolly  v.  Warren,  106  Mass. 
146.  8  AmR  300  and  note;  Missouri 
Pac.  R.  Co.  v.  York,  2  Tex.  A.  Civ. 
Cas.  |  638. 

48.  Parmelee  v.  Fischer,  22  111. 
212.  74  AmD  138;  Hlrschsohh  v.  Ham- 
burgh American  Packet  Co.,  34  N.  Y. 
Super.   521.     See   generally   Shipping 


[36  Cyc  844]. 

49.  Strome  v.  Lusk.  (Mo.  A~)  180 
SW  27;  Glovlnsky  v.  Cunard  SS.  Co., 
4  Misc.  266.  24  NTS  136  [aft  6  Misc. 
388,  26  NTS  751]:  House  v.  Chicago, 
etc.,  R.  Co.,  20  S.  D.  321,  138  NW 
809,  AnnCasl915C  1045,  32  S.  D.  209, 
142  NW  736;  Ouimlt  v.  Henshaw,  35 
Vt.  604,  84  AmD  646.  See  also  Chan 
Dy  Chea  v.  Alberta  R..  etc.,  Co.,  6 
Terr.  L.  176  (where  the  court  was 
of  the  opinion  that  the  bedding  of  a 
Chinaman  under  the  circumstances 
would  have  been  held  to  be  baggage, 
but  the  decision  of  that  question  was 
not  necessary,  as  the  bedding  had 
been  accepted  as  baggage). 

[a]  "If  persons  mating  -a.  Journey 
contemplate  a  short  sojourn  at  some 
point  where  they,  for  the  time  be-< 
ing,  will  keep  house,  perchance  in  a 
furnished  dwelling,  but  where  they 
will  need  some  of  their  own  bedding, 
dishes,  or  cutlery,  and  they  take  the 
same  in  their  trunk,  it  certainly  is 
baggage,  providing  it  is  customary 
for  people  going  upon  such  a  jour- 
ney to  take  such  articles  in  their 
trunks,  and  providing  the  articles 
taken  are  such  as  will  be  reasonably 
needed  for  the  purpose  of  so  keeping 
house."  House  v.  Chicago,  etc.,  R. 
Co.,  30  S.  D.  321,  832,  138  NW  809. 
AnnCasl915C  1046,  32  8.  D.  209,  142 
NW  736. 

8[b]  A  bed,  pillow}  bolster,  and 
salt  belonging  to  a  poor  man  who 
i  moving  with  his  wife  and  family 
will  be  held  to  be  baggage.  It  Is 
very  common  for  such  persons  to 
take  such  articles  with  them  as  their 
"baggage."  They  are  not  merchan- 
dise, are  of  small  value,  may  be  put 
in  a  box  or  trunk  like  apparel,  are 
frequently  of  immediate,  necessary, 
and  personal  use  to  the  owner,  and 
both  In  custom  and  In  regard  to  the 
property  of  such  travelers,  are  often 
and  properly  treated  as  "  baggage." 
Ouimlt  v.  Henshaw,  35  Vt.  604,  84 
AmD  646. 

[c]  Where  passengers  making  a 
permanent  change  of  abode  take  with 
them  in  their  trunks  household  arti- 
cles such  as  dishes,  cutlery,  etc.,  such 
articles  are  "baggage,"  if  it  Is  cus- 
tomary to  take  them  under  such  cir- 
cumstances. House  v.  Chicago,  etc( 
R.  Co.,  80  S.  D.  321.  138  NW  809, 
AnnCasl»16C  1045,  32  S.  D.  209,  142 
NW  786. 

[dl  Tent  and  blankets. — A  carrier 
has  been  held  liable  as  Insurer  for 
the  loss  of  a  tent  and  blankets  car- 
ried by  a  passenger  and  used  in  his 
business  of  operating  a  shooting  gal- 
lery at  fairs  and  circuses.  Strome  v. 
Lusk,   (Mo.  A.)  180  SW  27. 

50.  Saunders  v.  Southern  R.  Co., 
128  Fed.  15,  62  CCA  523;  Michigan 
Southern,  etc.,  R.  Co.  v.  Oehm,  56  111. 
293;  Oakes  v.  Northern  Pac.  R.  Co., 
20  Or.  392,  26  P  230,  23  AmSR  126, 
12  LRA  318. 

[a]  Btace  properties,  costumes, 
paraphernalia,  advertlaiiur  matter, 
etc.,  are  not  articles  required  for  the 
pleasure  or  convenience  or  necessity 
of  the  passenger  during  his  Journey, 
but  are  plainly  intended  for  the 
larger  or  ulterior  purposes  of  carry- 
ing on  the  theatrical  business,  and 


do  not  fall  under  the  denomination 
of  "baggage."  Oakes  v.  Northern 
Pac.  R.  Co.,  20  Or.  392,  26  p  230,  28 
AmSR  126.  12  LRA  318.  I 

61.  Saunders  v.  Southern  R;  .Co.. 
128  Fed.  15,  62  CCA  623.  ,>.: 

52.  Texas,  etc.,  R.  Co.  v.  Morri- 
son's Faust  Co.,  20  Tex.  Civ.  A.  144, 
48   SW   1103. 

53.  U.  S. — Humphries  v.  Perry* 
148  U.  S.  627,  13  SCt  711,  37  L.  ed.' 
687;  Saunders  v.  Southern  R,  Co., 
128  Fed.  16,  62  CCA  523:  Wunsch- v» 
Northern  Pac.  R.  Co.,  62  Fed.  87«t 
Strouss  v.  Wabash,  etc.,  R.  Co.,  17 
Fed.  209;  The  Ionic,  13  F.  Cas.  No. 
7,059,   6   Blatchf.   538.  •    .< 

Ala. — Central  of  Georgia  R.  Co.iv. 
Courson,  10  Ala.  A.  581,  65.  S  698:       . 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Miller,  103  Ark.  37,  146  SW  888,  39 
LRANS  634  and  note. 

Ga. — Georgia  R.  Co.  v.  Johnson, 
113  Ga.  589.  38  SB  954;  Hutchings 
v.  Western,  etc.,  R.  Co.,  26  Ga.  61,  71 
AmD  156  and  note. 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  AmR  248;  Illi- 
nois Southern  R.  Co.  v.  Antoon,  123 
111.  A.  359.  .    ■  . 

Ind. — Doyle  v.  Klser,  6  Ind.  242.  •'• 

Kan. — Southern  Kansas  R.  Co.  v, 
Clark.  62  Kan.  898,  34  P  10(4; 
Kansas  City,  etc.,  R.  Co.  v.  Morrison, 
34  Kan.  602,  9  P  226,  66  AmR  252. 

Me. — Blumenthal  v.  Maine  Centi 
R.   Co.,   79   Me.   660,   11  A  605.    • 

Mass. — Stlmson  v.  Connecticut 
River  R.  Co.,  98  Mass.  83,  93  AmD 
140;  Collins  v.  Boston,  etc.,  R.,  ■  10 
Cush.  606. 

Minn. — McKlbbin  v.  Great  Northern 
R.  Co,  78  Minn.  232,  80  NW  1052; 
Haines  v.  Chicago,  etc.,  R.  Co.,  29 
Minn.  160,   12   NW  447,   43  AmR  W9. 

Miss. — Mississippi  Cent.  R  Co.  V. 
Kennedy,  41  Miss.  671.  * 

Mo. — Strome  v.  Lusk.  ■  (A.)  180 
SW  27;  Doerner  v.  St.  Louis,  etc.i'R. 
Co.,  149  Mo.  A.  170,  130  SW  62) 
Spooner  v.  Hannibal,  etc.,  R.  Co.,  23 
Mo.  A.  403;  Rider  v.  Wabash,  etc.; 
R.  Co.,  14  Mo.  A.  629. 

Nebr. — Gibbons  v.  Chicago,  etc.;  K 
Co.,  98  Nebr.  696.  164  NW  226. 

N.  H. — Smith  v.  Boston,  etc.,  R. 
Co.,  44  N.  H.  325. 

N.  Y. — Weeks  v.  Nefw  York,  etc:! 
R.  Co.,  9  Hun  669  [an*  72  N.  Y.  60,  2.8 
AmR  1041;  Chamberlain  v.  WefBtqFn 
Transp,  Co.,  45  Barb.  218  [rev  on 
other  grounds  44  N.  Y.  305,'  4  AmR 
681];  Blanchard  v.  Isaacs,  3  Barb. 
388;  Richards  v.  Westcott,  20  N.  T. 
Super.  6;  Nordemeyer  v.  Loescher,  1 
Hilt.  499;  Bell  v.  Drew,  4  B.  D.  Smith 
69;  Grant  v.  Newton,  1  E.  D.  •  Smith 
95;  Nathan  v.  Woolverton.  69  Misc. 
425.  127  NYS  442  [aff  143  App.  Dlv. 
941.  127  NYS  1183];  Simpson  v.  New 
York,  etc..  R.  Co.,  16  Misc.  613.  38. 
NYS  341;  Gurney  v.  Grand  Trunk  R. 
Co.,  14  NYS  321  [aft  138  N.  Y.  638 
mem,  34  NE  512];  Pardee  v.  Drew, 
25  Wend.  469. 

Oh. — Toledo,  etc.,  R.  Co.  v.  Bowler, 
etc.,  Co.,  63  Oh.  St.  274,  58  NE  813; 
Toledo,  etc.,  R.  Co.  v.  Bowler,  etc, 
Co.,  19  Oh.  Ctr.  Ct.  737.  9  Oh.  Clr. 
Dec.  465;  Greenwich  Ins.  Co.  v.  Mem- 
phis, etc..  Packet  Co.,  4  OhBeVCP  405, 
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in  such  a  ease  is  that  of  a  gratuitous  bailee,  and, 
in  order  to  recover  for  loss  of  or  injury  to  the  prop- 
erty  carried,  gross  negligence  or  willful  injury  must 
be  shown.54 

[$  1564]  b.  Salesman's  Samples.  Goods  carried 
by  a  passenger  in  his  trunk  as  samples,  with  a  view 
to  enabling  him  to  make  sales  of  goods  similar  to 
the  samples  carried,  are  more  properly  mere  mer- 
chandise, and  are  not  to  be  included  within  the 
term  "baggage";  the  fact  that  they  are  necessary 
to>  the  object  of  the  passenger's  journey  does  not 
affect  the  rule;85  and  the  carrier's  liability  is  not 
affected    by   proof   that   it    was   in   the   habit   of 


carrying  trunks  known  to  contain  samples  used  by 
traveling  salesmen,  where  it  does  not  appear 
that  it  was  aware  of  the  character  of  the  trunk's 
contents  in  the  particular  case  in  which  suit 
is  brought.58  But,  where  the  carrier  accepts  such 
samples  as  baggage  with  knowledge,  express  or  im- 
plied, that  they  are  offered  for  transportation  as 
baggage,  it  thereby  waives  any  objection  on  that 
ground,  and  its  liability  therefor  is  the  same  as  that 
with  reference  to  baggage  in  general;57  but  it  has 
been  held  that,  where  the  carrier  charges  and  re- 
ceives extra  compensation  for  the  transportation  of 
such  articles,  it  is  liable  for  their  loss,  not  on  its 


A  statute  requiring  a  carrier 
.ble  amount  of  lug- 


i    OhNP'  126;    Smith    v.    Cincinnati, 

eic.  JR.  Co..  »  OhS&CP  182,  2  OhNP 

IS. 

'   Okl. — Choctaw,     etc..     R.     Co.     v. 

Zwirts,  13  Okl.  411.  TS  P  $41. 

Pa. — Verner  v.  Sweltzer.  32  Pa. 
208;  Beckman  v.  Shouse.  5  Rawle 
179,   28   AmD   653:  Kast   v.   Phlladel- 

ehia,  etc.,  R.  Co.,   28   Pa.  Super.  107; 
sullard  v.   Delaware,  etc.,  R.  Co.,  21 
Pa.  Super.  683. 

■  Tex. — Mexican  Cent.  R.  Co.  v.  De 
Rosear,  (Civ.  A.)  109  SW  949;  Jones 
V.jprlester,  1  Tex.  A.  Civ.  Cas.  5  613. 
Eng. — Richards  v.  London,  etc.,  R. 
Co.,  TC.  B.  889,  62  ECL  839,  137  Re- 
mint  332;  Cahlll  v.  London,  etc.,  R. 
Co..  10  C.  B.  N.  S.  154,  100  ECL  154, 
142  Reprint  409  [aff  13  C.  B.  N.  S. 
818,  106  ECL  818,  143  Reprint  3221; 
Belfast,  etc.,  R.  Co.  v.  Keys,  9  H.  L. 
Cas.   556.  11  Reprint  846. 

•  Ont. — Lee  y.  Grand  Trunk  R.  Co., 
36  U.  C.  Q.  B.  360. 

1  [a]  A  law  exempting  a  carrier 
from  liability  f of  loss  o?  roods  and 
merchandise  has  been  held  to  exempt 
it!  from  liability  for  loss  of  baggage. 
Chamberlain  v.  Western  Transp.  Co., 
♦4'  N.  Y.  306,  4  AmR  681  [rev  46  Barb. 

to  carry  a  reasonabl 
gage  for  each  passenger,  consisting 
ox  articles  Intended  for  the  use  of  the 
passenger  while  traveling,  or  for  his 

fiersonal  equipment,  does  not  require 
t  :tb  carry  merchandise  or  articles 
Intended  for  business  purposes. 
Choctaw,  etc..  R.  Co.  v.  Zwirts,  13 
Okl.  411,  73   P  941. 

Aooeptanoe  by  carrier  with  knowl- 
««■?«'  of  character  of  articles  see  in- 
fra SS  4665,  1566. 

04-  U.  S. — Wunsch  v.  Northern 
Pac.  R.  CO.,  62  Fed.  878. 

1  '  Ark. — St.  Louis,  etc.,  R.  Co.  v.  Mil- 
ler, 103  Ark.  37,  145  SW  889,  39  LRA 
NS  634  and  note. 

111. — Cincinnati,  etc.,  R  Co.  v. 
Marcus.  38  111.  219.' 

•  Mass.-^-Alllng  v.  Boston,  etc.,  R. 
Co.,  128  Mass.  121,  80  AmR  667; 
Stimson  v.  Connecticut  River  R.  Co., 
98  Mass.  83,91  AmD  140. 

•Nebr. — Gibbons  v.  Chicago,  etc.,  R. 
Co..  98  Nebr.  696,  154  NW  226. 

N.  H. — Smith  v.  Boston,  etc.,  R.  Co., 
44  N.  H.  326. 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R.  Co.,  146  N.  C.  203,  68  SB  1073,  122 
AmSR  440,  13  AnnCas  328. 

Oh.— Toledo,  etc.,  R.  Co.  v.  Bowler, 
etc,  Co.,  63  Oh.  St.  274,  68  NB  813; 
Toledo,  etc..  Cent.  R.  Co.  v.  Bowler, 
etc.,  Co.,  19  Oh.  Cir.  Ct.  737,  9  On, 
Clr.  Dec.  466. 

Tex. — Missouri  Pac.  R.  Co.  v.  York. 

2  Tex.  A.  Civ.  Cas.  J  638. 

56.  U.  S. — Humphreys  v.  Perry, 
148  U.  S.  627,  13  SCt  711,  37  L.  ed. 
587  [rev  39  Fed.  417];  Jacobs  v.  Tutt, 
33  Fed.  412;  Switzerland  Mar.  Ins. 
Co.  v.  Louisville,  etc.,  R.  Co.,  31  Int. 
Rev.  Rec.  342  [aff  131  U.  S.  440.  • 
SCt  800,  33  L.  ed.  204]. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
State,  65  Ark.  863,  46  SW  421,  67  Am 
SR  933,  41  LRA  333. 

Ga. — Southern  R.  Co.  v.  Dlnklns, 
etc.,  Hardware  Co.,  139  Ga.  332,  77  SB 
147,  43  LRANS  806;  Dibble  v.  Brown, 
12  Ga.   217.  66  AmD  460. 

111..— Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  111.   348,  24  AmR  248. 
.  Iowa. — McElroy   v.    Iowa  Cent.   R. 


Co.,  183  Iowa  644,  110  NW  916;  Weber 
Co.  v.  Chicago,  etc.,  R  Co.,  92  Iowa 
364.  60  NW  637.  113  Iowa  188.  84  NW 
1042. 

Kan. — Southern  Kansas  R.  Co.  v. 
Clark.  52  Kan.  398,  34  P  1054. 

Mass. — Ailing  v.  Boston,  etc.,  R. 
Co.,  126  Mass.  121,  30  AmR  667;  Stim- 
son v.  Connecticut  River  R  Co.,  98 
Mass.  83,  93  AmD  140. 

Miss. — New  Orleans,  etc.,  R.  Co.  v. 
Shackelford,  87  Miss.  610,  40  S  427. 
112  AmSR  461,  4  LRANS  1085  and 
note. 

Mo. — Baack,  etc.,  Millinery  Co.  v. 
Chicago,  etc..  R.  Co.,  177  Mo.  A  282, 
164  SW  176;  Rossier  v.  Wabash  R 
Co.,  116  Mo.  A.  616,  91  SW  1018; 
Spooner  v.  Hannibal,  etc.,  R.  Co.,  23 
Mo.  A.  403. 

N.  Y. — Talcott  v.  Wabash  R.  Co., 
66  Hun  456,  21  NYS  318:  Gurney  v. 
Grand  Trunk  R  Co.,  14  NYS  821: 
Hawkins  v.  Hoffman,  6  Hill  688,  41 
AmD  767. 

.  Oh. — Pennsylvania  Co.  v.  Miller,  36 
Oh.   St.   541.  35   AmR  620. 

Pa.— Merrltt  v.  Lehigh  Valley  R, 
Co.,  49  Pa.  Super.  219.  • 

Tex. — Texas,  etc.,  R.  Co.  v.  Capps, 
2  Tex.  A.  Civ.  Cas.  I  33 

Wis. — Milwaukee  Mirror,  etc.. 
Works  v.  Chicago,  etc.,  R.  Co.,  148 
Wis.  173,  134  NW  379,  88  LRANS  883. 

[a]  A  sample  case  Is  not  baggage 
(1)  within  the  meaning  of  a  stat- 
ute allowing  double  damages  for  the 
willful  loss  of,  or  injury  to,  baggage. 
New  Orleans,  etc.,  R.  Co.  v.  Shackel- 
ford, 87  Miss.  610,  40  S  427,  112  Am 
SR  461,  4  LRANS  1035  and  note,  6 
AnnCas  826  And  note.  (2)  But  a 
traveling  salesman's  sample  case 
containing  patterns  and  designs  used 
in  the  business  of  soliciting  orders, 
carried  by  him  in  the  passenger 
coach,  is  ordinary  baggage,  within  a 
notice  of  the  carrier  for  the  storage 
of  baggage,  and  fixing  charges  for 
storage  on  each  piece  of  baggage 
after  remaining  at  the  station  for  a 
specified  time.  Milwaukee  Mirror, 
etc.,  Works  v.  Chicago,  etc.,  R.  Co., 
148  Wis.  173,  134  NW  379,  38  LRAN8 
383. 

[b]  Exemption  from  liability,— A 
statutory  provision  that  no  railroad 
shall  exempt  Itself  from  liability  as 
a  carrier  by  any  contract  does  not 
apply  to  a  rule  that  a  company's 
baggagemen  shall  not  receive  Jewel- 
era  sample  cases  for  transportation 
as  ordinary  baggage  unless  the 
owner  has  secured  a  permit  from  the 
company.  Weber  Co.  v.  Chicago,  etc.. 
R.  Co.,  118-  Iowa  188,  84  NW  1042 
(Code  I  2074).  See  also  generally 
infra  f|  1679-1683. 

S6.  Ailing  v.  Boston,  etc.,  R.  Co., 
126  Mass.  121.  30  AmR  667;  McKlb- 
bln  v.  Great  Northern  R.  Co.,  78 
Minn.  232,  80  NW  1052.  Compare 
New  Orleans,  etc.,  R.  Co.  v.  Shackel- 
ford. 87  Miss.  610,  40  S  427,  112  Am 
SR  461.  4  LRANS  1035  and  note,  6 
AnnCas  826  (holding  that,  where  a 
carrier's  station  agent  knew  that  a 
parcel  checked  as  baggage  was  a 
sample  case,  and  the  carrier  had  ac- 
cepted the  sample  case  as  baggage 
for  two  years,  the  carrier  is  liable 
for  Its  loss  or  destruction  in  transit). 

"The  fact  that  commercial  travel- 
ers or  others  are  accustomed  to  carry 
merchandise  on  passenger  trains 
without    paying   any    more    than    the 


usual  price  of  a  ticket  for  a  passen- 
ger, even  if  known  to  the  carriers, 
will  not  render  them  liable  for  such 
merchandise.  The  travelers  carry 
such  merchandise  at  their  own  risk. 
The  established  rule  of  law  which 
limits  the  responsibility  of  the  car- 
rier, upon  the  contract  Implied  by 
the  sale  of  a  ticket  to  a  passenger  to 
the  proper  personal  baggage  of  such 
passenger,  cannot  be  annulled,  and 
the  'liability  of  the  carrier  enlarged, 
without  proof  of  an  agreement  to 
that  effect  entered  into  oy  the  car- 
rier." Ailing  v.  Boston,  etc.,  R.  Co., 
126  Mass.  121,  131,  30  AmR  667. 

57.  U.  S. — Jacobs  v.  Tutt,  31  Fed. 
412. 

Ala. — St.  Louis,  etc.,  R.  Co.  v.  Lilly, 
1  Ala.  A.  320,  55  S  937. 

Ga. — Southern  R  Co.  v.  Dinklns, 
etc.,  Hardware  Co.,  139  Ga.  832.  77 
SE  147,  43  LRANS  806. 

Miss. — New  Orleans,  etc.,  R.  Co.  ▼. 
Shackelford,  87  Miss.  810.  40  S  427, 
112  AmSR  461,  4  LRANS  1036  and 
note,   6   AnnCas  826. 

Mo. — Rossier  v.  Wabash  R.  Co.,  115 
Mo.  A.  615,  91  SW  1018;  Rider  v. 
Wabash,  etc.,  R  Co.,  14  Mo.  A.  529. 

N.  Y. — Trimble  v.  New  York  Cent., 
etc.,  R.  Co.,  162  N.  Y.  84,  56  NE  532, 
48  LRA  115  [aft  39  App.  Div.  403.  57 
NYS  437], 

N.  C. — Charlotte  Tronser  Co.  v. 
Seaboard  Air  Line  R  Co.,  189  N.  C 
382,  51   SE  973. 

Okl. — Kansas  City,  etc.,  R,  Co.  v. 
Fugatt,  150  P  669. 

Pa. — Tamarln  v.  Pennsylvania  Co., 
53  Pa.  Super.  83  [ait  244  Pa.  100,  90 
A  4331. 

S.  C. — Flelschman  v.  Southern  R. 
Co..  76  S.  C.  237,  66  SE  974,  9  LRANS 
519.. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v.  I. 
B.  Rosenthal  Millinery  Co.,  (Civ.  A.) 
29  SW  196;  Texas,  etc.,  R.  Co.  ▼. 
Capps,  2  Tex.  A  Civ.  Cas.  i  33. 

Wis. — Hoeger  v.  Chicago,  etc.,  R 
Co.,  63  Wis.  100,  23  NW  436.  53  AmR 
271. 

Eng. — Wilkinson  v.  Lancashire, 
etc..  R.  Co.,  [19061   2  K.  B.  619. 

Ont. — Dixon  v.  Richelieu  Nav.  Co.. 
15  Ont.  A.  647  [aff  18  Can.  S.  C.  704]; 
Bruty  v.  Grand  Trunk  R.  Co.,  32  U. 
C    Q    B    66 

See  also  Infra  If  1665,  1666. 

[a]  "This  waiver  may  be  by  aa 
"1*  whose  duty  It  is  to  check  bag- 
gage. The  agent  of  the  carrier, 
whose  duty  It  is  to  receive  and  check 
baggage,  naB  Implied  authority  to 
bind  the  carrier  by  accepting  as  bag- 
gage trunks  of  traveling  salesmen, 
containing  samples,  offered  by  a  pas- 
senger for  transportation,  where 
such  agent  knows  or  Is  presumed  to 
know  from  the  circumstances  the 
contents  of  the  trunk  tendered  as 
baggage.  And  this  knowledge  may 
be  Implied  from  a  general  custom  of 
receiving  as  the  baggage  of  commer- 
cial travelers  trunks  which  are  gen- 
erally known  to  contain  sample  arti- 
cles of  merchandise  belonging,  not 
to  the  travelers,  but  to  their  em- 
ployers." Southern  R.  Co.  v.  Din- 
klns, etc..  Hardware  Co..  139  Ga.  332. 
336.  77   SE  147.  48    LRANS   806. 

[b]  Presumptive  notice. — Where  a 
baggageman  receives  a  trunk  of  a 
commercial  traveler,  on  which  he 
charges  extra  compensation  for  ex- 
cess   of   weight,    and   marks    it   as   a 


For  later  eases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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contract  for  the  transportation  of  the  passenger  and 
his  personal  baggage,  but  on  its  contract  to  carry 
the  same  as  freight. 

[}  15651  c.  Acceptance  by  Carrier  with  Knowl- 
edge of  Character  of  Articles — (1)  In  General.88 
Where  the  carrier  accepts  as  baggage  articles  or 
merchandise  not  properly  having  that  character, 
with  knowledge  that  they  are  offered  for  transpor- 
tation as  baggage,  it  thereby  waives  any  objection 
on  that  ground,  and  its  liability  therefor  is  the  same 
as  that  with  reference  to  baggage  in  general.60  If 
the  carrier  has  any  reasonable  grounds  for  refusing 
to  carry  particular  property  of  a  passenger  ten- 


dered as  baggage,  it  must  insist  on  them  at  the  time 
such  property  is  offered  if  it  desires  to  avoid  lia- 
bility therefor;  it  cannot,  after  it  has  accepted  the 
property  and  undertaken  to  carry  it,  insist  that  it 
might  have  refused  to  carry  it,  and  is  therefore  not 
liable.*1 

Authority  of  agents.  The  general  rule  is,  where 
there  is  any  question  as  to  the  real  character  of  the 
property  offered  as  baggage,  that  the  regular  agent 
of  the  carrier,  the  baggage-master,  has  implied 
authority  to  accept  or  reject  such  property  as  bag- 
gage, and  his  determination  is  binding  on  the  ear- 
"»-  «•  unless  the  passenger  has  notice  of  a  limitation 


ner. 


sample  trunk,  the  company  Is  charge- 
able with  notice  of  the  excessive 
weight,  and  that  Its  contents  are 
other  than  personal  baggage.  Trim- 
ble v.  New  York  Cent.,  etc.,  R.  Co.,  88 
App.  Dlv.  403.57  NYS  437  [art  1M 
N.  Y.  84,  56  KB  532.  48  LRA  115]. 
_[c]  Aooeptanoe  without  Inquiry  ^~ 
Where  a  railroad  company  accepts 
two  trunks  containing  samples,  and 
charges  and  receives  a  small  amount 
for  over  weight,  but  makes  no  in- 
quiry as  to  the  Contents,  the  com- 
pany Is  liable  as  a  bailee  for  hire  of 
the  goods.  Tamarin  v.  Pennsylvania 
Co.,  53  Pa.  Super.  83  [aff  244  Pa.  100, 
90  A  433]. 

[d]  That  certain  oases  were  called 
"sample  eases"  has  been  held  not  to 
be  conclusive  proof  that  the  carrier 
knew  that  they  contained  merchan- 
dise. Rossler  v.  Wabash  R.  Co.,  115 
Mo.  A.  516,  91  BW  1018. 

58.  Trimble  v.  New  York  Cent., 
eta,  R.  Co.,  182  N.  Y.  84,  6«  NE  582, 
48  LRA  115  [aff  39  App.  Dlv.  403,  67 
NYS  437].  See  also  generally  infra 
f  1570. 

SB.  Aooeptanoe  of  salesman's  sam- 
ples with  knowledge  thereof  Bee  su- 
pra I  1564. 

90.  U.  S.— Hannibal,  etc.,  R.  Co. 
v.  Swift,  12  Wall.  262,  20  L.  ed.  428: 
Saunders  v.  Southern  R.  Co.,  128 
Fed.  16.  62  CCA  523;  Central  Trust 
Co.  v.  Wabash,  etc.,  R.  Co..  39  Fed. 
417  trev  on  the  facts  148  U.  S.  627. 
18  SCt  711,  87  L.  ed.  687];  Strouss  v. 
Wabash,  etc.,  R.  Co.,  17  Fed.  209; 
Hellman  v.  Holladay,  11  F.  Cas.  No. 
8.340.  Woolw.   365. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Joseph,  162  SW  40;  St.  Louis:  etc, 
R.  Co.  v.  Miller,  103  Ark.  37.  145  SW 
889,  39  LRANS  884;  Kansas  City, 
etc.,  R.  Co.  V.  McOahey,  63  Ark.  344, 
88  SW  659,  68  AmSR  111,  36  LRA 
781;  St.  Louis,  etc..  R.  Co.  v.  Berry, 
60  Ark.  433.  30  SW  764,  46  AmSR 
212.   28   LRA  601. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co.,  1  Dak.  361,  46  NW  456. 

Qa. — Southern  R.  Co.  v.  Dln- 
kins.  etc..  Hardware  Co.,  189  Qa. 
832.  77  SB  147,  43  LRANS  806. 

111. — Hamburg-American  Packet 
Co.  v.  Gattman.  127  111.  698,  20  NB 
662;  Tlschler  v.  Erie  R.  Co.,  184  III. 
A.  19;  Lake  Shore,  etc.,  R.  Co.  v. 
Hochsttm,   67  111.  A.   614. 

Iowa. — Bergstrom  v.  Chicago,  etc., 
R.  Co..  134  fowa  223,  226,  ill  NW 
818,  10  LRANS  1119,  13  AnnCas  239 
and  note_[cit  Cycl. 

Kan.— Chicago,  etc.,  R.  Co.  v.  Conk- 
Un.   32   Kan.   55,   3   P   762. 

Ky.— Illinois  Cent  R.  Co.  v.  Mat- 
thews, 114  Ky.  973,  72  SW  302.  21 
KyL  1766,  102  AmSR  316,  60  LRA 
846. 

Mass. — Blumantle  v.  Fitchburg  R 
Co..  127  Mass.  322.  34  AmR  376. 

Mich. — Amory  v.  Wabash  R.  Co., 
130  Mich.   404,   90  NW  22. 

Minn. — McKlbbln  v.  Great  North- 
ern R.  Co..  78  Minn.  232.  80  NW  1052. 

Mo. — Ross  v.  St  Louis,  etc..  R. 
Co.,  186  Mo.  A.  154,  170  SW  920;  Ros- 
sler v.  Wabash  R.  Co.,  115  Mo.  A. 
615,  91  SW  1018;  Rider  v.  Wabash, 
etc,  R.  Co..  14  Mo.  A.  529;  Ross  v. 
Missouri,  etc.,  R.  Co.,  4  Mo.  A.  682. 

N.  Y. — Sloman  v.  Great  Western 
R.  Co.,  67  N.  Y.  208  [rev  6  Hun  546]; 
Parley  v.  New  York  Cent.  etc..  R. 
Co..  66  N.  Y.  374;  Stoneman  v.  Brie 


R.  Co..  52  N.  Y.  429;  Saleeby  v.  New 
Jersey  Cent.  R.  Co.,  99  App.  Dlv.  163, 
90  NYS  1042,  15  NYAnnCas  358  [aff 
184  N.  Y.  597  mem.  77  NE  1196 
mem];  Butler  v.  Hudson  River  R. 
Co.,  8  E.  D.  Smith  571;  Glovinsky 
v.  Cunard  SS.  Co.,  6  Misc.  388,  26 
NY8  761. 

N.  C. — Charlotte  Trouser  Co.  v. 
Seaboard  Air  Line  R.  Co.,  139  N.  C. 
882,   61   SE  978. 

Oh. — Toledo,  etc,  R  Co.  v.  Dages, 
57  Oh.  St.  38,  47  NE  1039,  63  AmSR 
702;  Toledo,  etc.,  R.  Co.  v.  Ambach, 
10  Oh.  Cir.  Ct  490.  6  Oh.  Clr.  Dec. 
574;  Bowler,  etc.,  Co.  v.  Toledo,  etc., 
R.  Co.,  10  Oh.  Clr.  Ct  272,  6  Oh.  Cir. 
Dec.  401. 

Okl. — Kansas  City,  etc,  R.  Co.  v. 
Fugatt.   150  P  669. 

Or. — Wells  v.  Great  Northern  R. 
Co.,  69  Or.  165.  114  P  92,  116  P  1070, 
34  LRANS  818,  825;  Oakes  v.  North- 
ern Pac  R.  Co.,  20  Or.  392,  26  P  230, 

23  AmSR    126,   12   LRA  318. 

Tex. — St  Louis,  etc.,  R.  Co.  v. 
Green  44  Tex.  Civ.  A.  IS.  97  SW 
531;  Snaman  v.  Missouri,  etc.,  R. 
Co..  (Civ.  A.)  42  SW  1023;  Ft.  Worth, 
etc.,  R.  Co.  v.  I.  B.  Rosenthal  Milli- 
nery Co.,   (Civ.  A.)    29  SW   196. 

Eng. — Macrow  v.  Great  Western  R. 
Co.,  L.  R.  6  Q.  B.  812;  Great  North- 
ern R.  Co.  v.  Shepherd,  8  Exch.  30, 
166   Reprint   1246. 

"It  is  a  rule  well  recognized  that 
where  a  carrier  accepts  as  baggage 
wares  or  merchandise  not  properly 
having  that  character,  with  knowl- 
edge that  they  are  offered  for  trans- 
Sortatlon  as  baggage,  such  carrier 
lereby  waives  any  objection  on  that 
ground,  and  Its  liability  therefor  is 
the  same  as  that  with  reference  to 
baggage  in  general."  Kansas  City, 
etc..  R.  Co.  v.  Fugatt,  (Okl.)  160  f 
669.   671. 

[a]  "Such,  a  contract  may  be 
either  express  or  Implied.  It  may 
be  implied  from  the  general  .custom 
of  the  carrier  in  its  manner  of  con- 
ducting business  with  the  public,  or 
from  a  particular  custom  or  man- 
ner of  doing  business  with  a  par- 
ticular person."  McKlbbon  v.  Great 
Northern  R.  Co.,  78  Minn.  232,  238, 
80    NW    1052. 

[b]  Under  a  statute  providing 
that  every  company  shall  check 
every  parcel  of  "baggage"  taken  for 
transportation,  a  company  is  liable 
as  a  carrier  only  for  what  the  pas- 
senger takes  with  him  for  his  own 
personal  use  and  convenience,  unless 
the  company  by  contract,  express  or 
implied,  has  accepted  other  articles 
as  baggage.  Illinois  Cent  R.  Co.  v. 
Matthews,    114   Ky.    973,   72   SW   302, 

24  KyL  1766,  102  AmSR  316.  60  LRA 
846. 

61.  Hannibal,  etc.  R  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262.  20  L.  ed. 
423;  Com.  v.  Connecticut  River  R. 
Co.,  15  Gray  (Mass.)  447.  See  also 
cases  supra  note  60. 

88.  Ala, — Central  of  Georgia  R. 
Co.   v.   Joseph,  125  Ala.   313,  28  S  35. 

Ark. — St.  Louis  Southwestern  R 
Co.  v.  Berry.  60  Ark.  433.  30  SW  764, 
46  AmSR  212,  28  LRA  501. 

Dak. — Waldron  v.  Chicago,  etc.,  R. 
Co.,  1   Dak.  851.  46  NW  456. 

Iowa. — Bergstrom  v.  Chicago,  etc.. 
R.  Co..  184  fowa  223,  226.  Ill  NW 
818,  10  LRANS  1119  and  note.  13 
AnnCas  289  and  note  [clt  Cyc]. 


Kan. — Chicago,  etc.,  R.  Co.  v. 
Conklln,  32  Kan.  55,  3  P  762. 

Me. — Blumenthal  v.  Maine  Cent.  R. 
Co..   79   Me.   550,   11   A  605. 

Mass. — Blumantle  v.  Fitchburg  R. 
Co.,   127   Mass.    322.   34   AmR  376. 

Mo. — Minter  v.  Pacific  R.  Co..  41 
Mo.  503.  97  AmD  288;  Whitmore  v. 
The  Caroline,  20  Mo.  613;  Sherlock 
V.  Chicago,  etc.,  R.  Co.,  85  Mo.  A. 
46. 

N.  H — Smith  v.  Boston,  etc.,  R. 
Co..  44  N.  H.  825. 

N.  Y. — Saleeby  v.  New  Jersey  Cent 
R.  Co.,  99  App.  Dlv.  163,  90  NYS  1042. 
15  NYAnnCas  353  [aff  IS*  N.  Y.  597 
mem,  77  NB  1196  mem].  •      • 

Or. — Wells  v.  Great  Northern  H. 
Co.,  69  Or.  165,  114  P  92,  116  P  1070, 
34    LRANS    818,   825. 

Tex. — Snaman  v.  Missouri,  etc.  R. 
Co.,  (Civ.  A)  42  SW  102*;  Texas, 
etc,  R.  Co.  v.  Capps,  2  Tex.  A.  Civ. 
Cas.  |  32. 

We  believe  It  to  be  "a  reasonable 
and  correct  doctrine  that  where  a 
railroad  company,  through  its  ticket 
or  baggage  agent,  receives  articles 
for  transportation  as  baggage,  know- 
ing at  the  time  that  such  articles 
are  not  properly  baggage,  the  com- 
pany will  be  responsible  therefor  as 
a  common  carrier,  and  will  be 
estopped  from  denying  that  the  arti- 
cles were  baggage,  at  least  to  the 
extent  that  the  agent  had  notice  of 
the  character  or  such  articles." 
Texas,  etc.,  R,  Co.  v.  Capps,  2  Tex. 
A.  Civ.  Cas.   If   83,   84. 

[a]  A  carrier  Is  bound  by  the  act 
of  Its  baggage-master  (l)  who  re- 
ceives and  checks  a  trunk  as  per- 
sonal baggage  of  a  passenger  with 
knowledge  that  it  contains  goods  not 
baggage,  without  advising  the  pas- 
senger, who  is  Ignorant  of  the  ex- 
tent of  his  authoritv,  that  he  exceeds 
his  authority,  and  it  is  liable  for  the 
loss  thereof.  Bergstrom  v.  Chicago, 
etc,  R.  Co.,  134  Iowa  223,  111  NW 
818.  10  LRANS  1119,  18  AnnCas  239 
and  note.  (2)  Where  property  Is  of- 
fered by  a  passenger,  but  not  so 
packed  as  to  assume  the  outward 
appearance  of  ordinary  baggage, 
or  as  to  deceive  or  to  conceal  Its 
true  character,  it  is  within  the 
scope  of  the  agent's  business  and 
duty    to    decide    whether    the    com- 

Sany  will  receive  and  carry  It  as 
iggage,  and,  if  so  received  to  be 
forwarded,  the  company  is  liable. 
Waldron  v.  Chicago,  etc.,  R.  Co.,  1 
Dak.  351,  46  NW  456.  (3)  But  it 
has  been  said  that  mere  knowledge 
on  the  part  of  the  baggage-master 
that  the  passenger  is  attempting  to 
carry  merchandise  as  baggage  will 
not  charge  the  carrier  with  liability 
therefor.  It  being  outside  of  fhe 
scope  of  his  authority  to  accept  mer- 
chandise as  baggage.  Blumantle  v. 
Fitchburg  R.  Co.,  127  Mass.  822,  34 
AmR  876. 

rb]  Custom  of  agents  at  other 
points  on  the  road- — The  fact  that 
other  agents  of  the  carrier  at  other 
times  and  places  have  received  aid 
checked  the  merchandise  as  bag- 
gage, with  knowledge  of  its  true 
character,  will  not  operate,  as  notice 
to  the  carrier  of  Its  character  with 
respect  to  the  trip  on  which  it  is 
lost.  Blumenthal  v.  Maine  Cent.  R. 
Co..  79  Me.  550,  11  A  606;  Smith  ▼. 
Boston,  etc.,  R.  Co..  44  N.  EL  826. 
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on  the  baggage-master's  authority  in  this  respect" 
[$1566].  (2)  Sufficiency  of  Knowledge.  In  order 
to  charge  a  carrier  with  liability  for  merchandise 
carried  as .  baggage,  the  general  rule  is  that  there 
must  be  actual  knowledge  on  the  part  of  the  carrier 
or  its  agents  of  the  true  character  of  the  goods 
offered  as  baggage.8*  The  carrier  is  not  bound  to 
■inquire  as  to  the  nature  of  the  property,  but  is  en- 
titled to  assume  that  it  consists  of  only  such  things 
as  are  properly  baggage."  But  it  has  been  held 
that  it  is  not  necessary  that  the  carrier  be  expressly 
notified  that  the  articles  are  merchandise,  or  other 
than  personal  baggage,  and  that  it  is  sufficient  if  the 
agent  has  notice  or  knowledge  sufficient  to  put  him 
on  inquiry.**  The  mere  appearance  of  the  trunk 
or  other  receptacle  offered  to  be  checked  as  one 
ordinarily  in  use  for  carrying  merchandise  or  sam- 
ples will  not  in  itself  charge  the  carrier  with  knowl- 
edge that  it  does  contain  merchandise  or  other  than 
personal  baggage;87  but  it  has  been  held  that  the 
carrier  is  liable  where  the  outward  appearance  of 
the  box  or  trunk  is  such  as  to  create  a  suspicion  as 
to  the  character  of  its  contents.*8 
-  The  mere  payment  of  overweight  charges  on  bag- 
gage does  not  of  itself  constitute  notice  that  the 
trunk  or  other  receptacle  contains  merchandise  or 
articles  other  than  ordinary  baggage.** 


|  Connecting  carrier.  Knowledge  of  the  initial  car- 
rier is  not  sufficient  to  bind  a  connecting  carrier, 
unless  the  agents  of  the  former  have  authority  to 
check  merchandise  so  as  to  bind  the  latter.70  It  has 
been  held  that,  where  a  passenger  buys  a  through 
ticket  over  connecting  roads'  from  the  agent  of  the 
initial  carrier,  and  informs  the  initial  carrier 's  bag- 
gage agent  that  one  of  her  trunks  contains  mer- 
chandise, and  the  trunk  is  accepted  as  baggage  with 
such  notice,  the  passenger  is  entitled  to  recover 
for  the  loss  thereof  from  the  connecting  carrier, 
although  it  is  not  personal  baggage.71 

[$  1567]  B.  Duty  of  Carrier  to  Receive  and 
Transport  Baggage — 1.  In  General.  Although  it 
was  at  one  time  considered  that  a  carrier  of  passen- 
gers could  not  be  made  liable  as  a  common  carrier 
for  the  baggage  of  its  passengers  unless  a  distinct 
price' was  paid  for  its  carriage,  the  rule  is  now  well 
settled  that  it  is  impliedly  a  part  of  the  contract 
between  the  carrier  and  the  passenger  that  the 
former  will  carry  for  the  latter  his  personal  bag- 
gage, under  reasonable  limitations  as  to  weight  and 
value,  without  additional  charge,  as  the  price  paid 
for  the  ticket  or  for  transportation  embraces  com- 
pensation for  the  carriage  of  the  baggage,  and  no 
special  consideration  may  be  demanded  by  the  car- 
rier or  need  be  paid;7*  and  in  some  jurisdictions 


[cl  Whan  knowledge  to  agent  not 
Imputed  to  carrier*— 'A  carrier  whose 
agent  sella  a  ticket  to  a  passenger, 
and  checks  his  valise,  Is  not  bound 
.  by  the  knowledge  of  the  agent  that 
the  valise  contains  only  merchandise, 
where  such  knowledge  does  not  come 
to  the  agent  In  the  transaction  of 
the  carrier's  business,  but  in  the 
purchase  of  personal  wearing  ap- 
parel. Central  of  Georgia  R.  Co.  v. 
Joseph,    126  Ala.    313,   28   S    35. 

63.  Bergstrom  v.  Chicago,  etc., 
R.  Co..  134  Iowa  223,  111  NW  818, 
10  LRANS  1119,  13  AnnCas  239  and 
note;  Weber  Co.  v.  Chicago,  etc.,  R. 
Co.,  J13  Iowa  188,  84  NW  1042;  Min- 
ter  v.  Pacific  R.  Co..  41  Mo.  603.  97 
AmD  288:  Sherlock  v.  Chicago,  etc., 
R.  Co.,   85   Mo.  A.   46. 

[a]  Thus,  if  the  passenger  has 
knowledge  that  the  carrier's  agent 
is  prohibited  from  checking  sample 
cases  as  baggage,  except  on  execu- 
tion of  a  release  of  liability,  and 
without  compliance  with  such  condi- 
tions Induces  the  baggage-master  to 
violate  his  duty  In  that  respect,  he 
cannot  hold  the  carrier  liable.  Weber 
Co.  v.  Chicago,  etc.,  R.  Co.,  113  Iowa. 
188.   84    NW    1042. 

64.  Humphreys  v.  Perry,  148  V.  S. 
627.  13  SCt  711,  37  L.  ed.  587  trev 
39  Fed.  417];  Haines  v.  Chicago,  etc., 
R.  Co.,  29  Minn.  160,  12  NW  447,  43 
AmR  199:  Toledo,  etc..  R.  Co.  v. 
Bowler,  etc.,  Co.,  63  Oh.  St.  274,  58 
NE  813:  Cahlll  v.  London,  etc.,  R. 
Co.,  10  C.  B.  N.  S.   154.  100  ECL  154, 

f42  Reprint  409  [aff  13  C.  B.  N.  S. 
18,  106  ECL,  818,  143  Reprint  3221; 
Belfast,  etc.,  R.  Co.  v.  Keyes,  9  H.  L. 
Cas.   556,   11   Reprint  846. 

66.  Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  III.  348,  24  AmR  248: 
Haines   v.    Chicago,    etc.,    R.    Co.,    29 

)  Minn.  160.  12  NW  447,  43  AmR  199; 
Toledo,  etc.,  R.  Co.  v.  Bowler,  etc., 
Co.,  63  Oh.  St.  274,  58  NE  813;  Penn- 
sylvania Co.  v.  Miller,  36  Oh.  St.  541, 
1  KyL  184,  35  AmR  620;  Greenwich 
Ins.  Co.  v.  Memphis,  etc..  Packet  Co., 
4  ObS&CP  405,  1  OhNP  126;  Norfolk, 
etc..  R.  Co.  v.  Irvine,  85  Va.  217, 
7  SE  233.  1  LRA  110. 

fa]     The   carrier  may  make   such 

-  laqnfry  if  there  is  reason  to  think 
that  the  passenger  is  attempting  to 
transport  merchandise  as  baggage, 
and  decline  to  receive  his  trunk  if 
a  satisfactory  showing  is  not  made. 
Norfolk,  etc..  R.  Co.  v.  Irvine,  86  Va, 
217,  7  SB  233,  1  LRA  110. 
Votloe   to   carrier   of   " 


value  of  baggage  see  infra  I  1584. 

66.  Dahrooge  v.  Pere  Marquette 
Amory  v.  Wabash  R.  Co.,  ISO  Mich. 
Amory  v.  Wabash  R.  Co.,  130  Mich. 
404,  90  NW  22. 

87.  Humphreys  v.  Perry.  148  U.  S. 
627.  IS  SCt  711,  37  L.  ed.  687;  St. 
Louis,  etc..  R.  Co.  v.  Miller,  103  Ark. 
37,  145  SW  889,  39  LRANS  634;  Rider 
v.  Wabash,  etc..  R.  Co.,  14  Mo.  A. 
629.     See  also  infra  I   1584. 

[a]  The  packing  of  articles,  not 
baggage,  In  a  laundry  basket  does 
not  give  notice  to  the  carrier  of  the 
character  of  the  articles.  St.  Louis. 
etc..  R.  Co.  v.  Miller,  103  Ark.  37.  146 
SW    889.   39   LRANS    634. 

68.  Hannibal,  etc.,  R.  Co.  v. 
Swift,  12  Wall.  (U.  S.)  262,  20  L.  ed. 
423,;  Kansas  City,  etc..  R.  Co.  v. 
McGahey,  63  Ark.  844,  38  SW  659,  58 
AmSR  111.  36  LRA  781:  Great  North- 
ern "R.  Co.  v.  Shepherd,  8  Exch.  30. 
165  Reprint  1246. 

[a]  Thus,  where  three  members  of 
a  family  offered  for  transportation 
as  their  baggage  two  trunks  and 
three  boxes,  having  the  appearance 
of  being  packed  with  merchandise, 
and  aggregating  over  five  hundred 
pounds  in  weight  (Sandels  &  H.  Dig. 
I  6216,  allowing  each  passenger  one 
hundred  and  fifty  pounds),  the  car- 
rier was  chargeable  with  notice  that 
the  contents  exceeded  the  ordinary 
luggage  of  three  persons.  Kansas 
City,  etc.,  R.  Co.  v.  McGahey,  63 
Ark.  344.  38  SW  659,  68  AmSR  111, 
36    LRA   781. 

68.  Humphreys  v.  Perry,  148  U.  S. 
627.  IS  SCt  711,  87  L.  ed.  687;  -Ham- 
burg-American Packet  Co.  v.  Gatt- 
man.  127  111.  69?,  20  NE  662;  Illinois 
Cent.  R.  Co.  v.  Matthews,  114  Ky. 
973,  72  SW  302,  24  KyL  1766,  102 
AmSR  316,  60  LRA  846;  Talcott  v. 
Wabash  R.  Co.,  66  Hun  456,  21  NTS 
318.  .Compare  Baldraft  v.  Camden, 
etc.,  R.  Co.,  2  F.  Cas.  No.  794 
(holding  that,  where  a  passenger 
whose  trunk  contained  a  quantity  of 
coin  paid  the  charge  for  extra  bag- 
gage demanded  by  the  baggage-mas- 
ter, but  did  not  inform  him  that  the 
trunk  contained  coin  in  addition  to 
his  clothing,  etc.,  in  an  action  for 
the  loss  of  the  trunk,  plaintiff  might 
recover  for  the  value  of  the  coin). 

70.  Southern  R.  Co,  v.  Foster,  7 
Ala.  A.  487.  60  S  993;  Toledo,  etc,  R. 
Co.  v.  Bowler,  eta,  Co..  68  Oh.  St. 
274.  68  NE  813. 

[a]  A  railroad  eompany  reoetvlnf 
baggage  from  a   connecting  Una   is 


not  chargeable  with  knowledge  of 
the  baggage-master  of  such  connect- 
ing line  that  the  trunk  of  the  pas- 
senger contains  merchandise,  there 
being  no  presumption  that  the  agent 
of  the  connecting  line  had  authority 
to  bind  the  line  receiving  the  bag- 
gage without  actual  notice.  Toledo. 
etc.,  R.  Co.  v.  Bowler,  etc.,  Co.,  61  Ota. 
St.   274,  68  NE  813. 

71.  Southern  R.  Co.  v.  Foster.  7 
Ala.  A.   487.   60  S   993. 

78.  Rice  v.  Illinois  Cent  R.  Co.. 
22  111.  A  643;  Wolf  v.  Summers.  2 
Campb.  631;  Upshare  v.  Aidee.  1 
Comyns  26,  92  Reprint  940;  Stewart 
v.  London,  etc.,  R.  Co..  3  H.  &  C.  135. 
169  Reprint  479;  Mlddleton  v.  Fowler. 

1  Salk.  282.  91  Reprint  247. 

78.  U.  S. — Saunders  v.  Southern 
R  Co..  128  Fed.  15,  62  CCA  523;  The 
Elvira  Harbeek,  8   F.  Cas.   No.   4.424. 

2  Blatchf.   336. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  De 
Witt,   115  Ark.   678.  171  SW  906. 

Cal. — Pflster  v.  Central  Pac.  R.  Co.. 
70  Cal.  169,  11   P  686.  69  AmR  404. 

Colo. — Denver,  etc.,  R.  Co.  v. 
Doyle,  58  Colo.  327.  145  P  688.  LRA 
1916D    113. 

Ga. — Hart  v.  Atlanta  Terminal  Co.. 
128  Ga.  754,  58  SE  452;  Atlanta 
Terminal  Co.  v.  American  Baggage, 
etc.,  Co..  126  Ga.  677.  64  SE  711: 
Hutchings  v.  Western,  etc,  R.  Co., 
25  Ga.  61.  71  AmD  166. 

111. — Illinois  Cent.  R.  Co.  v.  Cope- 
land,  24  111.  332.  76  AmD  749.  Com- 
pare Rice  v.  Illinois  Cent.  R.  Co.. 
22  111.  A.  643  (holding  that  a  carrier 
is  liable  only  as  gratuitous  bailee 
where  baggage  is  carried  free). 

Ind.— Perkins  v.  Wright,  J7  Ind.  27. 

Me. — Wood  v.  Maine  Cent.  R.  Co.. 
98  Me.  98,  56  A  457.  99  AmSR  339: 
Wilson  v.  Grand  Trunk  R.  Co..  56 
Me.   60,   96  AmD  435. 

Minn. — McKibbin  v.  Great  North- 
ern R.  Co..  78  Minn.  232,  80  NW  1052. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41   Miss.   671. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co.,  167  Mo.  A.  62.  150  SW  1100: 
Burnes  v.  Chicago,  etc,  R.  Co..  144 
Mo.  A   71.   128   SW  236. 

N.  H. — Smith  v.  Boston,  etc,  R. 
Co„  44  N.  H.  325. 

N.  J. — Runyan  v.  Central  R.  Co.. 
61  N.  J.  L.  537,  41  A  367,  68  AmSR 
711.  43  LRA  384. 

N.  V. — Hasbrouek  v.  New  York 
Cent.,  etc.,  R.  Co.,  202  N.  T.  363.  »5 
NE  808.  36  LRANS  537.  AnnCas 
1912D    1150    and   note    [aff    137    App. 
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this  duty  is  prescribed  and  regulated  by  statute.74 
This  is  a  public  duty;  it  is  not  granted  as  a  favor, 
but  may  be  demanded  as  a  right,75  except  that,  as 
this  duty  grows  out  of  the  contract  of  transporta- 
tion, it  does  not  arise  until  the  person  tendering 
the  baggage  has  procured  the  right  of  transporta- 
tion as  a  passenger.™  It  is  the  duty  of  the  carrier 
to  receive  and  transport  extra  baggage  for  which  an 
additional  charge  is  paid." 
Facilities.    It  is  also  the  duty  of  a  carrier  to  pro- 


vide a  place,  and  suitable  and  convenient  facilities, 
for  the  reception,  deposit,  and  keeping  of  baggage 
of  prospective  and  incoming  passengers;78  and  such 
facilities  must  be  furnished  without  discrimination 
to  all  alike  who  desire  to  avail  themselves  thereof.7' 
[$  1568]  2.  Checking  Baggage.80  The  general 
duty  of  a  carrier  to  carry  the  baggage  of  its  passen- 
gers requires  that  it  shall  check  such  baggage  to 
any  destination  on  its  line,81  or  to  a  point  on  a  con- 
necting line  to  which  it  sells  a  ticket;83  and  it  ean- 


Div.  632.  122  NTS  123  (aff  64  Misc. 
478,  118  NTS  735)];  Isaacson  v.  New 
York  Cent.,  etc.,  R.  Co.,  94  N.  Y.  278, 
46  AmR  142  [rev  26  Hun  350];  Glasco 
v.  New  York  Cent.  R.  Co.,  36  Barb. 
657;  Van  Horn  v.  Kermit,  4  E.  D. 
Smith  453;  Orange  County  Bank  v. 
Brown,  9  Wend.  86,  24  AmD  129. 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R.  Co..  145  N.  C.  203.  58  SE  1073,  122 
AmSR  440,  13  AnnCas  328. 

Oh. — Cleveland,  etc.,  R.  Co.  v.  Bar- 
tram.  11  Oh.  St  457. 

Or. — Wells  v.  Great  Northern  R. 
Co.,  59  Or.  165,  114  P  92,  116  P  1070, 
34    LRANS   818.   825. 

Pa. —  Bullard  v.  Delaware,  etc,  R. 
Co.,  21  Pa.  Super.  683. 

S.  C— Plezotti  v.  McLaughlin,  82 
S.  C.  L.  468,  47  AmD  663. 

Tenn. — Yazoo,  etc.,  R.  Co.  v.  Bald- 
Win.'  113  Tenn.   205,  81  SW  699. 

Wash. — Gomm  v.  Oregon  R.,  etc, 
Co.,  62  Wash.  685,  101  P  361. 

"The  common-law  rule  is  that, 
when  a  common  carrier  contracts, 
either  expressly  or  impliedly,  for  the 
carriage  of  a  passenger,  the  carriage 
of  his  reasonable  and  ordinary  per- 
sonal baggage  Is  also  undertaken  as 
Incidental  to  the  principal  contract, 
and  as  equally  obligatory  on  the  car- 
rier." McKibbin  v.  Great  Northern 
R  Co.,  78  Minn.  2P2,  288.  80  NW  1052. 

"The  right  to  have  baggage  trans- 
ported by  a  common  carrier  is  in- 
cidental to  the  right  of  the  owner 
thereof  to  be  transported;  incidental 
in  the  sense  ths.t  no  right  to  have 
baggage  transported  arises  unless 
the  owner  thereof  procures  the  right 
of  transportation  for  himself.  The 
price  paid  for  a  railroad  ticket  Is  the 
consideration  for  the  right  of  trans- 
portation of  both  person  and  bag- 
gage, and  is  equally  obligatory  upon 
the  carrier.  T?ie  price  paid  for  the 
ticket  pays  for  the  transportation  of 
the  baggage  in  the  same  way  that  it 
pays  for  the  transportation  of  the 
person."  Hart  v.  Atlanta  Terminal 
Co.,  128  Ga.  754,  767,  58  SE  452.  To 
same  effect  Saunders  v.  Southern  R 
Co.,  128  Fed.  16,  62  CCA  623. 

"The  carriage-  of  the  baggage  of 
the  passenger,  under  reasonable  limi- 
tations as  to  amount,  Is  the  ordinary 
Incident  to  the  carriage  of  the  pas- 
senger, and  the  duty  arises  on  the 
part  of  the  company  to  carry  the 
baggage  of  the  passenger,  as  incident 
to  the  principal  contract  without  any 
specific  agreement  or  separate  com- 
pensation. The  obligation,  moreover, 
includes,  as  in  the  case  of  merchan- 
dise, an  obligation  to  deliver  the 
baggage  carried.  Powell  v.  Myers, 
26  Wend.  (N.  Y.)  591;  Cole  v.  Good- 
win, 19  Wend.  (N.  Y.)  251,  32  AmD 
470  and  note."  Isaacson  v.  New  York 
Cent.,  etc.,  R.  Co.,  94  N.  Y.  278.  283, 
46  AmR  142. 

[al  Origin  of  duty.— "The  right 
to  the  carriage  of  his  ordinary  or 
personal  baggage  as  a  part  of  the 
consideration  paid  by  a  traveler  for 
his  own  transportation,  sprang  orig- 
inally from  such  concessions  made  by 
the  carrier  for  the  purpose  of  at- 
tracting travel  over  his  line.  Once 
established  the  custom  soon  became 
universal  and  ripened  Into  a  right 
enforclble  under  the  common  law. 
In  this  and  many  other  states  it  has 
received  legislative  sanction  and 
definition."  State  v.  Missouri  Pac.  R. 
Co..  71  Mo.  A.  885,  389. 

[bj  Tarnishing  oar  for  baggage^— 
A  local  station  agent  has  no  power 
as  a  matter  of  law  to  contract  to 


furnish  the  proprietor  of  a  theatrical 
troupe  a  baggage  car  at  each  week- 
end for  an  indefinite  period  and  at 
other  stations.  Newberry  v.  Sea- 
board Air  Line  R.  Co.,  160  N.  C.  166, 
76  SE  238. 

[c]  On  excursion  train. — Where  a 
passenger  takes  passage  on  an  ex- 
cursion train,  he  has  the  right  to 
assume  that  his  baggage  will  be 
under  the  care  of  the  railroad's  bag- 
gage-master, unless  he  knows  that 
the  passengers  are  to  furnish  a 
baggage-master  of  their  own.  Burnes 
v.  Chicago,  etc.,  R.  Co.,  144  Mo.  A.  71, 
128  SW  236. 

Umitatlons  as  to  amount  generally 
see  infra  |  1580. 

,74.  See  statutory  provisions.  And 
see  St.  Louis,  etc.,  R.  Co.  v.  DeWltt, 
115  Ark.  678,  171  SW  906  (under 
Kirby  Dig.  |  6615):  Chootaw,  etc.,  R. 
Co.  v.  Zwirtx,  13  Okl.  411,  73  P  941 
(under  Wilson  Rev.  &  Annot.  St 
[1903]  |  708);  Williams  v.  Great 
Western  R.  Co.,  10  Exch.  15,  156  Re- 

frint  336  (under  6  &  6  Win.  4  c  cvli 
169). 

76.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  764,  767.  68  SE  462  jcit  Cyc]. 

70.  St.  Louis,  etc.,  R.  Go.  v.  /De 
Witt,  116  Ark.  578,  171  SW  906:  At- 
lanta Terminal  Co.  v.  American  Bag- 
gage, etc.,  Co.,  126  Ga.  677,  64  SE 
711;  Southern  R.  Co.  v.  Rosenheim, 
1  Ga.  A.  766,  58  SE  81:  Bradley  v. 
Chicago,  etc,  R.  Co.,  147  111.  A.  397. 

[a]    aaaaona  for  rule*— "The  bag- 

fage  right  is  only  an  Incident,  and 
oes  not  exist  before  the  establish- 
ment of  the  right  upon  which  it  is 
dependent  Such  being  true,  it  is 
reasonable  and  well  recognised  that 
the  carrier,  after  making  provisions 
for  supplying  tickets,  may  prescribe 
that  before  a  parcel  Is  received  as 
baggage  for  a  person,  such  person 
must  have  and  present  a  ticket  over 
the  railroad  to  the  agent  of  the  rail- 
road, who  will,  by  virtue  of  the 
ticket,  receive  the  trunk  and  give  a 
check  for  It  as  baggage  over  the 
route  designated  by  the  ticket,  and 
enter  upon  the  ticket  a  memorandum 
to  the  effect  that  the  right  of  check- 
ing baggage  on  that  ticket  has  been 
exercised,  and  consequently  ex- 
hausted. Indeed,  a  railroad  is  under 
no  private  duty  or  public  duty  to 
receive  a  parcel  as  baggage  before  a 
right  of  transportation  of  the  pas- 
senger has  been  established.  The 
railroad  receives  no  pay  for  the 
transportation  of  baggage  as  such, 
and  it  is  not  a  part  of  the  business 
of  the  railroad  to  carry  parcels  as 
baggage,  except  as  Incident  to  the 
right  of  a  passenger.  If  it  were  an 
attempt  to  send  the  parcel  by  freight 
where  charges  were  Intended  to  be 
paid  for  the  transportation  of  the 
parcel  Independently  of  the  transpor- 
tation of  the  passenger,  the  ques- 
tion would  be  entirely  different.  If 
such  rights  as  are  above  men- 
tioned did  not  exist  and  if  such 
rules  as  above  mentioned  could 
not  be  enforced,  confusion  would 
be  produced  and  loss  of  baggage 
would  result,  and  the  carrier,  by 
imposition,  could  be  unduly  bur- 
dened With  parcels  for  people  other 
than  passengers,  and  which  ought 
not  to  go  free  as  baggage.  Such 
Imposition  could  be  carried  to  such 
extent  as  to  render  the  carrier  un- 
able to  give  its  legitimate  passengers 
the  efficient  incidental  baggage  serv- 
ice to  which  they  are  entitled.  If  It 
should  be  that  a  public  duty  as  to 


the  reception  of  baggage  existed 
before  any  relation  was  established 
between  the  prospective  passenger 
and    the    carrier,    it    would    be    im- 

Sosslble  to  fix  a  time  at  which  the 
uty  commenced.'  It  would  not  do 
to  hold  that  the  duty  arose  as  soon 
as  the  person  determined  to  go 
upon  his  trip;  nor  would  it  do  to 
hold  that  it  arose  when  he  started 
for  the  railroad  station;  nor  would 
it  do  to  hold  that  It  arose  when  the 
proposed  passenger  entered  the  depot 
of  the  railroad.  If  It  should  be  so 
held,  the  proposed  passenger  could 
cause  his  parcel  to  be  checked  as 
baggage  and  forwarded  without 
charge,  and  then  change  his  mind 
and  never  purchase  a  ticket  or  pay 
for  his  transportation,  or  otherwise 
acquire  the  right  to  ride  upon  the 
trains.  Or  if  one  were  so  inclined, 
he  could  make  a  business  of  forward- 
ing parcels,  without  ever  intending 
to  become  a  passenger.  The  only 
reasonable  rule  is  that  which  really 
exists  under  the  nature  of  the  im- 
plied contract  by  which  baggage  is 
carried;  that  Is  to  say,  there  must 
as  a  condition  precedent  to  the  re- 
ceiving of  a  parcel  as  baggage,  be 
established  the  right  of  the  proposed 
passenger  to  go  as  a  passenger  on 
the  cars  of  the  carrier."  Atlanta 
Terminal  Co.  v.  American  Baggage, 
etc.  Co.,  125  Ga.  677.  686,  54  SE  711. 
[bj  Until  the  right  of  transport** 
tlon  baa  boon  procured  by  the  pas- 
senger, the  carrier  is  under  no  duty, 
?ubllc  or  private,  to  receive  a  parcel 
rom  him  to  be  transported  as  bag- 
?rage.  Atlanta  Terminal  Co.  v.  Amer- 
can  Baggage,  etc.,  Co.,  126  Ga.  677, 
54  SE  711. 

[c]  -Thm  payment  of  the  passen- 
ger's fare  Is  usually  a  necessary  pre- 
requisite to  the  binding  of  the  car- 
rier to  liability  for  the  transporta- 
tion of  the  passenger's  baggage." 
St.  Louis,  etc.,  R.  Co.  v.  De  Witt,  115 
Ark.  578,  171  SW  906",  907. 

When  liability  fox  baggage  com- 
mences and  and*  see  infra  Jj  1586- 
1688. 

77.  Glasco  v.  New  York  Cent.  R. 
Co.,  36  Barb.  (N.  Y.)  657.  See  also 
infra  5  1570. 

78.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  754,  767,  58  SE  452  [clt  Cyc]; 
Kates  v.  Atlanta  Baggage,  etc.,  Co., 
107  Ga.  636,  84  SE  372,  46  LRA  431; 
Houston,  etc.,  R.  Co.  v.  Anderson, 
(Tex.  Civ.  A.)  147  SW  358.  See  also 
infra   S   1592. 

79.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  754,  58  SE  452;  Kates  v. 
Atlanta  Baggage,  etc.,  Co.,  107  Ga. 
686,  34  SE  372,  46  LRA  431. 

80.  BTatara  and  effect  of  checks 
and  receipt*  see  infra  i  1571. 

81.  Pittsburgh,  etc.,  R.  Co.  v. 
Lyon,  123  Pa.  140.  16  A  607,  10  AmSR 
517.  2  LRA  489. 

necessity  of  ticket  or  aback  see 
Infra  5  1585. 

83.  St.  Louis,  etc,  R  Co.  v.  De- 
Witt,  115  Ark.  578,  171  SW  906;  Sul- 
livan v.  Southern  R.  Co.,  74  S.  C. 
377,  54  SE  586;  Gomm  v.  Oregon  R., 
etc.,  Co.,  52  Wash.  686,  101  P  361, 
25  LRANS  537  and  note. 

[a]  Authority  of  agent, — The  act 
of  an  agent  of  a  connecting  carrier 
in  issuing  through  baggage  checks  on 
the  purchase  or  a  ticket  on  his  own 
line,  and  the  passenger's  agreement 
to  purchase  a  ticket  to  complete  the 
journey.  Is  within  the  apparent  scope 
of  his  authority  and  binding  on  both 
carriers.     St    Louis,    etc,    R.    Co.    V. 
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not  refuse  to  check  to  certain  stations  on  its  line 
merely  to  avoid  competition  with  rival  lines.**  A 
railroad  company  receiving  baggage  for  interstate 
transportation  is  not  required  to  give  any  other 
receipt  than  the  customary  baggage  check,  under  the 
Interstate  Commerce  Act  which  requires  a  railroad 
company  which  receives  property  for  transportation 
in  interstate  commerce  to  issue  a  receipt  or  bill  of 
lading  therefor.84 

Penalty  for  refusal  to  check.  In  some  jurisdic- 
tions statutes  provide  that  a  carrier  shall  be  liable 
for  a  fixed  penalty  for  refusing  to  check  baggage 
when  properly  tendered,85  unless  there  is  a  good 
excuse  for  such  refusal.88  Whether  such  a  penalty 
is  in  the  nature  of  liquidated  damages  must  depend 
on  the  intent  of  the  legislature  as  appearing  in  the 
statute.8' 

[$  1569]  8.  Charges  and  Liens  on  Baggage.  The 
carrier  has  a  lien  on  the  baggage  of  the  passenger 
for  the  entire  charge  of  transportation  of  the  pas- 
senger and  baggage,  and  it  is  immaterial  whether 
the  baggage  has  been  checked,  if  it  is  still  in  the 
possession  of  the  carrier  when  it  seeks  to  enforce 
its  lien,88  unless  the  carrier  is  estopped  to  assert 
the  lien.8*  While  thus  retaining  baggage  under  a  lien, 
the  carrier  is  liable  therefor  as  bailee.80  The  mere 
fact  that  a  rule  of  the  carrier  requires  that  a  check 
be  attached  to  excess  baggage  on  which  the  charge  is 


paid,  and'  that  no  such  check  is  attached  to  the  bag- 
gage involved,  will  not  defeat  a  passenger 's  right  to 
demand  his  baggage  without  paying  excess,  if  in  fact 
he  has  already  paid  the  charge.  A  connecting 
carrier  employed  by  the  first  carrier  in  carrying 
out  the  contract  of  through  transportation  cannot 
enforce  a  lien  on  the  baggage  if  the  charges  have 
been  paid  in  advance,  but  otherwise  may  detain  the 
baggage  for  the  entire  charges  of  the  transporta- 
tion.91 Where  the  carrier  ceases  to  be  such  and 
becomes  a  warehouseman,  it  has  a  lien  on  baggage 
left  in  storage  for  the  storage  charges  and  may  de- 
tain the  baggage  until  the  lien  is  paid;98  but  a  car- 
rier is  not  entitled  to  storage  charges  on  baggage 
which  it  has  failed  to  deliver  when  called  for?* 

[$  1570]  0.  Extra  Baggage  and  Special  Con- 
tracts.98 The  carrier  may  make  an  extra  charge  for 
value  beyond  a  reasonable  limit  fixed,  and  may  re- 
quire information  as  to  the  value  for  the  purpose 
of  determining  such  charge.98  The  carrier  may  also 
make  an  extra  charge  for  weight  beyond  a  reason- 
able limit,  or  for  accepting  merchandise  which  is 
not  properly  baggage,  and  on  accepting  the  charge 
for  excess  becomes  liable  as  common  carrier  with 
reference  to  the  merchandise  thus  accepted,  to  the 
same  extent  as  though  the  goods  were  carried  as 
freight,*7  and  in  some  jurisdictions  the  rate  which 
may  be  charged  for  such  excess  is  regulated  by 


DeWitt,  115  Ark.  578,  171  SW  90S. 

83.  Pittsburgh,  etc.,  R.  Co.  v. 
Lyon.  123  Pa.  140,  16  A  607,  10  AmSR 
617,  2  LRA  489. 

[a]  Unreasonable  regulation^— A 
regulation  by  a  railroad  company, 
which  has  live  passenger  stations 
within  a  city,  to  sell  tickets  only 
to  the  station  which  forms  the  ter- 
minus of  its  line,  and  to  check  bag- 
gage to  that  station  only,  although 
the  other  stations  are  regular  stop- 
ping places  for  passenger  trains,  la 
unreasonable  and  void  as  a  matter 
of  law,  even  where  it  is  made  for  the 
purpose  of  preventing  the  transfer 
of  passengers  and  baggage  to  a  rival 
road.  Pittsburgh,  etc.,  R  Co.  v. 
Lyon,  128  Pa.  140,  IS  A  $07,  10  AmSR 
617.   2   LRA  489. 

84.  Boston,  etc,  R  Co.  v.  Hooker, 
223  U.  S.  97.  34  SCt  626,  68  L  ed. 
868,  LRA1915B  450,  AnnCasl916D 
593  [rev  209  Mass.  598,  95  NE  946, 
AnnCasl912B  669]. 

88.  See  statutory  provisions.  And 
see  Com.  v.  Connecticut  River  R  Co., 
16  Gray  (Mass.)  447  (holding  that  a 
carrier  which  receives  the  baggage  of 
a  passenger  to  be  transported  over 
its  road,  over  which  the  passenger 
has  purchased  a  ticket  on  a  train  on 
which  it  is  not  bound  to  transport 
it,  is  liable  for  the  penalty  for  re- 
fusing to  carry  it:  the  objection 
should  have  been  raised  by  the  car- 
rier before  receiving  the  baggage  for 
transportation);  Sullivan  v.  Southern 
R  Co.,  74  S.  C.  377,  64  SE  686  (hold- 
ing, however,  that  the  penalty  pre- 
scribed by  Code  [1902]  |  2166,  for  a 
failure  to  check  baggage,  Is  not  ex- 
clusive): Norfolk,  etc.,  R  Co.  v. 
Irvine,  84  Va.  553,  6  SE  632. 

[a]  In  Idaho  under  Rev.  St. 
(1887)  f  2674,  where  a  railroad  com- 
pany refuses  on  demand  to  deliver 
a  duplicate  check  to  a  passenger,  or 

fierson  delivering  the  baggage,  it  is 
iable  in  the  sum  of  twenty  dollars 
to  such  person,  and  in  addition 
thereto  cannot  collect  any  fare  or 
toll  from  Buch  passenger.  Tarr  v. 
Oregon  Short  Line  R.  Co.,  14  Ida.  192, 
98   P   967.   125   AmSR  151. 

86.  Mitchell  v.  Kansas  City,  etc., 
R.  Co.,  116  Mo.  A.  118.  90  SW  1164. 

[a]  Attachment. — A  carrier  Is  not 
liable  to  the  penalties  prescribed  by 
Rev.  St.  (1899)  I  1100,  where  the 
refusal  to  accept  the  baggage  for 
transportation  was  because  there 
was  an  attachment  out  for  It.   Mitch- 


ell v.  Kansas  City,  etc,  R.  Co.,  116 
Mo.  A.  116,  90  SW  1164.     • 

87.  Norfolk,  etc.,  R.  Co.  v.  Irvine, 
84  Va.   553,  5  SE  582. 

88.  Roberts  v.  Koehler,  30  Fed. 
94;  Hutchlngs  v.  Western,  etc.,  R. 
Co.,  26  Ga.  61,  71  AmD  166;  Cantwell 
v.  St.  Louis  Terminal  R.  Assoc,  160 
Mo.  A.  398.  140  SW  966:  Wolf  V. 
Summers,  2  Campb.  631;  Rumsey  v. 
North-Eastern  R.  Co.,  14  C.  B.  N.  S. 
641,  108  ECL  641.  143  Reprint  596. 
See  also  Singer  Mfg.  Co.  v.  London, 
etc..  R.  Co.,  [1894]  1  Q.  B.  833  (allow- 
ing a  carrier  a  lien  for  goods  re- 
ceived by  it  in  a  cloakroom). 

[a]  USB  for  fare  of  Infant.— A 
carrier  has  no  lien  on  a  passenger's 
baggage  for  the  fare  of  her  infant 
child,  accompanying  her,  which  she 
refuses  to  pay.  Cantwell  v.  St. 
Louis  Terminal  R.  Assoc,  160  Mo.  A 
393.    140    SW    966. 

89.  Moaskowltx  v.  International 
Nav.  Cc,  84  NTS   297. 

[a]  Thus,  where  a  passenger  has 
obtained  a  ticket  In  regular  course 
on  a  prepaid  certificate  procured  for 
her  by  her  husband  from  the  carrier, 
the  fact  that  without  notice  to  her 
the  carrier  has  refunded  the  money 
to  the  husband,  although  without 
requiring  him  to  deliver  up  the  cer- 
tificate, will  not  give  the  carrier  a 
lien  on  her  baggage  for  unpaid  pas- 
sage money.  Mosikowits  v.  Inter- 
national Nav.  Co.,    84   NYS  297. 

90.  Southwestern  R.  Co.  v.  Bently, 
51   Qa.   311. 

•1.  Davis  v.  Atlantic  Coast  Line 
R.  Co.,  (S.  C.)  88  SE  273. 

93.  Cantwell  v.  St.  Louis  Terminal 
R.  ASSOC,  160  Mo.  A.  393.  140  SW 
966;  Nordemeyer  v.  Loescher,  1  Hilt. 
(N.  T.)  499. 

[a]  A  final  oarrler,  detaining  bag- 
gag's  on  a  mere  blind  oharge  of  a 
previous  carrier  does  so  at  its  peril. 
If  the  charge  is  not  one  connected 
with  the  transportation  of  the  pas- 
senger or  baggage,  so  as  to  entitle 
the  previous  carrier  to  a  lien.  Cant- 
well v.  St.  Louis  Terminal  R.  Assoc, 
160   Mo.  A.   393,   140   SW  966. 

[b]  A  terminal  railroad  associa- 
tion, not  a  carrier  of  a  passenger  or 
of  her  baggage,  which  receives  her 
baggage  from  the  final  carrier  after 
the  carriage  is  complete,  in  holding 
the  baggage  and  asserting  a  lien 
thereon  for  a  charge .  of  a  previous 
carrier  does  so  as  a  mere  agent,  and 
as  such  has  no  greater  rights   than 


Its  principal.     Cantwell  v.  St  Louis 
Terminal  R.  Assoc,  160  Mo.  A.  393. 

140  SW  966. 

98.  Kressln  v.  New  Jersey  Cent. 
R.  Co.,  119  App.  Dlv.  86,  103  NYS 
1002  (under  L.  [1897]  o  418  f  73,  pro- 
viding for  warehousemen's  liens). 
See  generally  Warehousemen  [40  Cyc 
454  et  seq]. 

94.  St.  Louis  Southwestern  R.  Co. 
v.  Kelley,  (Tex.  Civ.  A)  178  SW  640. 

98.  Aooeptanoe  of  merchandise 
other  than  personal  baggage  see- 
supra  if   1564-1566. 

98.  New  York  Cent.,  etc.  R.  Co.  v. 
Fraloff.  100  IT.  S.  84,  25  L.  ed.  631: 
Davis  v.  Atlantic  Coast  Line  R.  Co., 
(S.  C.)  -88  SE  278. 

[a]  Duty  of  passenger  to  mik* 
fall  disclosure.— where  there  is  u. 
dispute  between  the  carrier  and  the 
passenger  as  to  payment  of  excess 
baggage  fare  at  the  receiving  sta- 
tion, it  is  the  passenger's  duty  to 
make  a  full  explanation  of  his  claim 
and  of  the  circumstances  leading 
thereto  to  the  carrier.  Davis  v.  At- 
lantic Coast  Line  R  Co..  (S.  C.)  88 
SE  273. 

■Totloe  of  nature  and  vnlus  of  bag- 
gage generally  see  infra  I  1684. 

97.  U.  S.— rStrouss  v.  Wabash,  etc 
R.  Co.,  17  Fed.  209. 

Ga. — Dibble  v.  Brown,  12  Ga.  217. 
56  AmD   460. 

Ky.— Louisville,  etc,  R.  Co.  v.  Mil- 
ler, 156  Ky.  677,  162  SW  73,  50  LRA 
NS    819 

N.  Y.— Trimble  v.  New  York  Cent.. 
etc.,  R  Co.,  162  N.  Y.  84,  56  NE  532. 
48  LRA  115  [aff  89  App.  Div.  403.  57 
NY8  437];  Sloman  v.  Great  Western 
R.  Co.,  67  N.  Y.  208:  Perley  v.  New 
York  Cent.,  etc.,  R.  Co.,  66  N.  Y.  374: 
Glovinsky  v.  Cunard  SS.  Co.,  6  Misc. 
388,   26   NYS   751. 

Tex. — Gulf,  etc.  R.  Co.  v.  Ions,  3 
Tex.  Civ.  A.  619,  22  8W  1011. 

Eng. — Gormully,  etc.,  Mfg.  Co.  v. 
Midland   R.  Co.,  14  T.  L.   R  84. 

[a]  Vhs  right  to  provide  for  the 
oarrylng  of  a  mail  mum  amount  (1) 
of  baggage  as  a  part  of  the  fare  Is 
but  an  exercise  of  the  right  of  a 
carrier  to  fix  the  rate  for  carrying 
the  baggage.  Louisville,  etc.  R  Co. 
V.  Miller,  166  Ky.  677,  163  SW  7».  50 
LRANS  819.  (2)  And.  all  tickets 
being  bought  with  knowledge  of  such 
right,  demanding  and  receiving  pay 
for  such  extra  weight  is  neither  a 
violation  or  change  of.  nor  a  substi- 
tute  for.    the   contract   between    the 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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statute,**  or  by  a  commission  under  statutory  au- 
thority." Such  a  transaction  as  to  excess  value  or 
weight,  or  as  to  merchandise  which  would  not  other- 
wise be  properly  checked  as  baggage,  extra  com- 
pensation being  charged,-  may  be  treated  as  a  sepa- 
rate contract,1  and  knowledge  by  the  carrier  of  the 
contents  of  the  receptacles  will  be  immaterial  where 
no  inquiry  is  made,  the  whole  transaction  being 
treated  as  a  contract  for  the  carriage  of  goods. 
But  the  mere  fact  that  overweight  charges  are  paid 
does  not  convert  the  baggage  into  freight,*  and 
where  merchandise  other  than  personal  baggage  is 
packed  in  a  trunk  and  shipped  as  personal  baggage 
without  the  knowledge  of  the  carrier,  the  latter  is 
not  liable  as  a  common  carrier  therefor,  although 
excess  charges  have  been  paid.4  A  statute  which 
makes  it  a  misdemeanor  for  a  carrier  to  charge 
more  than  a  fixed  sum  for  transporting  excess  bag- 


gage is  not  violated  by  a  carrier's  knowingly  ac- 
cepting merchandise  as  baggage  and  transporting 
it  as  such,  and  charging  therefor  a  rate  exceeding 
the  maximum  amount  charged  for  carrying  excess 
baggage.* 

[$  1571]  D.  Checks  and  Receipts ;  Their  Nature 
and  Effect.  The  usual  baggage  check  delivered  to 
a  passenger  on  receiving  his  baggage  in  no  sense 
embodies  the  contract  of  carriage  between  the  pas- 
senger and  the  carrier,  but  is  a  receipt  merely,  in- 
tended to  afford  evidence  of  ownership  and  for 
identifying  the  baggage;*  and  the  mere  fact  that 
the  passenger  does  not  receive  a  check  or  other 
receipt  is  immaterial  where  the  carrier  actually  re- 
ceives the  baggage  into  its  possession.7  The  pos- 
session of  the  check  is  prima  facie  evidence  thas 
jthe  carrier  has  received  and  has  not  delivered  the 
piece  of  baggage  represented  by  it;8  and  the  pas- 


carrier  and  the  passenger  made  In 
buying  the  ticket.  Gulf,  etc.,  R.  Co. 
v.  Ions.  3  Tex.  Civ.  A.  «19.  22  8W 
1011. 

[b]  BtoyolMw— A  commercial  trav- 
eler in  bicycles  who  travels  with  the 
component  parts  and  with  incom- 
plete machines  is  entitled  to  the 
special  terms  given  by  railroad  com- 
panies in  respect  of  commercial 
travelers'  luggage,  and  should  not 
be  charged  the  higher  rates  for  bi- 
cycles. Gorraully,  etc.,  Mfg.  Co.  v. 
Midland  R.  Co..  14  T.  L.  R.  84. 

98.    See  statutory  provisions. 

[a]  In  Arkansas,  (1)  Kirby  Dig. 
II  (802-6804,  8813,  require  carriers 
to  post  printed  schedules  of  rates, 
and  prohibits  discrimination  in  rates. 
St.  Louis,  etc.,  R.  Co.  v.  Miller,  103 
Ark.  37.  14S  SW  889,  39  LRANS  634. 

(2)  Under  such  statute  a  contract  by 
a  carrier  to  transport  freight  free  as 
baggage,  with  notice  to  the  carrier  of 
the  facts,  is  void,  and  the  passenger 
and  carrier  are  liable  as  shipper  and 
carrier  for  freight;  and  the  carrier 
must  charge  the  regular  rates,  and 
the  shipper  must  pay  such  rates.  St. 
Louis,   etc.,   R.    Co.    v.    Miller,   supra. 

(3)  Samples  of  merchandise  carried 
for  the  purpose  of  making  sales  of 
goods  are  not  baggage  within  a  stat- 
ute'fixing  a  maximum  rate  for  the 


transportation  of  baggage  in  excess 
of  a  certain  weight.  Kansas  City, 
etc.  R.  Co.   v.  State,  6G  Ark.   363,  46 


SW  421.  (7  AmSR  933,  41  LRA  833 
(Act  of  April   19,  1896). 

[b]  "Ordinary  baggage."— Within 
a  statute  which  regulates  the  charges 
of  railroads  as  common  carriers  of 
passengers,  and  provides  that  the 
charges  shall  be  limited  to  compen- 
sation per  mile  for  the  transportar 
tlon  of  any  person  with  "ordinary 
baggage,"  the  addition  of  the  word 
"ordinary"  does  not  limit  the  word 
"baggage"  to  wearing  apparel  and 
other  articles  ordinarily  carried  by 
a  common  traveler,  but  is  used 
merely  to  recognize  the  well  estab- 
lished meaning  of  the  word  "bag- 
gage" as  distinguished  from  "mer- 
chandise." Doerner  v.  St.  Louis,  etc., 
R.  Co.,  149  Mo.  A.  170,  130  SW  62 
(construing  Rev.  St    [1899]   I   1192). 

99.  See  statutory  provisions.  And 
see  Michigan   Cent.   R.   Co.   v.   Michi 


gan  R.  Commn.,  160  Mich.  365,  126 
NW  549  (construing  Pub.  Acts  [1907] 
p  428  No.  312);  Michigan  Cent.  R.  Co. 
v.  Murphy.   (Mich.)   120  NW  1073. 

Ta]  Bnjoinlng  order  fixing  rates. 
—In  Michigan,  Pub.  Acts  [1908] 
p  428  No.  312  I  16,  forbids  discrimi- 
nation by  carriers  or  variance  from 
Sublished  rates  under  penalty  of  a 
ne  for  the  carrier  and  fine  or  Im- 
prisonment for  the  offending  officer. 
Section  22  authorizes  the  railroad 
commission  on  complaint,  and  on  no- 
tice to  the  company,  to  fix  reasonable 
rates,  etc.,  after  a  hearing,  which 
rates,  etc.,  shall  be  prima  facie  bind- 
ing, under  I  25,  until  set  aside.  Sec- 
tion 26  authorizes  any  railroad  com- 
pany or  party  interested  to  bring 
within  sixty  days  a  chancery  suit  in 
the  circuit  court  against  the  railroad 


commission  to  set  aside  any  rule  or 
regulation  of  the  commission.  Such 
suits  are  given  precedence,  both  in 
the  trial  court  and  on  appeal,  over 
all  other  civil  suits,  and  the  courts 
are  declared  always  open  for  hearing 
thereof.  The  burden  of  proof  therein 
is  placed  on  complainant.  It  wak 
held  that,  the  statutory  remedy  in 
equity  being  prompt,  complainants 
were  not,  as  a  matter  of  law,  en- 
titled to  enjoin  enforcement  of  an 
order  changing  excess  baggage  rates, 

Sending  a  suit  to  set  aside  the  order, 
[ichigan  Cent  R.  Co.  v.  Murphy, 
(Mich.)  120  NW  1073. 

1.  Strouss  v.  Wabash,  etc,  R.  Co., 
17  Fed.  209.'  Talcott  v.  Wabash  R 
Co.,  169  N.  Y.  461,  54  NE  1;  Millard  v. 
Missouri,  etc.,  R.  Co.,  86  N.  Y.  441; 
Trimble  v.  New  York  Cent,  etc.  R. 
Co.,'  89  App.  Div.  403,  67  NYS  437 
[aft  162  N.  Y.  84,  56  NE  582.  48  LRA 
IfSI;  Wasserberg  v.  Cunard  .83.  Co., 
8  Misc.  78,  28  NTS  620;  Olovmsky  v. 
Cunard  SS.  Co..  6  Misc.  388,  26  NYS 
761. 

3.  Bald  raff  v.  Camden,  etc.,  R.  Co., 
2  F.  Cas.  No.  794:  Stoneman  v.  Brie 
R.  Co.,  52  N.  Y.  429-  Butler  v.  Hud- 
son River  R.  Co.,  3  B.  D.  Smith  (N. 
Y.)  571;  Camden,  etc.,  R.  Co.  v.  Bal- 
dauf,  16  Pa.  67,  56  AmD  481;  Missouri 
Pac.  R.  Co.  v.  Slater,  3  Tex.  A  Civ. 
Cas.  I  7. 

■uffloleney  of  knowledge  see  supra 
I    1566. 

3.  Hamburg-American  Packet  Co. 
v.  Oattman.  127  111.  598,  20  NE  662. 
See  also  supra  I  1666. 

[a]  "In  the  case  of  am  emigrant 
who  carries  with  her  trunks  and 
other  ordinary  baggage,  and  also 
turns  over  to  the  common  carrier  a 
number  of  boxes  of  goods  for  trans- 
portation, and  pays  freight  for  the 
weight  in  excess  of  her  baggage  al- 
lowance, and  the  general  character 
of  the  shipment  is  known  to  such 
carrier,  it  would  be  unjust  to  con- 
clusively presume  the  entire  ship- 
ment was  as  baggage,  and  that  there 
could,  in  case  of  loss,  be  no  recovery 
except  for  such  articles  contained  in 
the  boxes  as  would  properly  be  desig- 
nated as  necessary  baggage."  Ham- 
burg-American Packet  Co.  v.  Gatt- 
man,  127  111.  598,  610,  20  NE  662  [aft* 
127    111.   A.   182]. 

4.  Hamburg-American  Packet  Co. 
v.  Gattman,  127  111.  698.  20  NE  662. 
See  also  supra  55  1563,  1564. 

».  Kansas  City,  etc,  R.  Co.  v. 
State,  66  Ark.  363.  46  SW  421,  67  Am 
SR  933,    41   LRA  333. 

6.  Conn. — Hickox  v.  Naugatuck  R. 
Co.,  31  Conn.  281,  83  AmD  143. 

111. — Chicago,  etc,  R.  Co.  v.  Clay- 
ton, 78  111.  616:  Hosklng  v.  Southern 
Pac.  Co..  148  111.  A.  11  [aff  243  111. 
320.  90  NE  669]. 

Ind. — Cleveland,  etc.,  R.  Co.  v. 
Tyler,  9  Ind.  A.  689,  35  NE  623. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Brewer,  20  Kan.  669. 

N.  Y. — Isaacson  v.  New  York  Cent., 
etc..  R.  Co.,  94  N.  Y.  278,  46  AmR  142 
[rev  25  Hun  350];  Hyman  v.  Central 
Vermont  R.  Co.,  66  Hun  202,  21  NYS 
119;  Soviero  v.  Westcott  Express  Co., 


47  Misc.  696,  94  NYS  376;  Marmor- 
stein  v.  Pennsylvania  R.  Co.,  18  Misc. 
32,   34    NYS    97. 

Oh. — Check  v.  Little  Miami  R.  Co.. 
2   Dlsn.  237. 

S.  C— Park  v.  Southern  R.  Co.,  78 
S.  C.  302.  58  8E  931. 

Va. — Wilson  v.  Chesapeake,  etc.,  R. 
Co..  21  Gratt.   (62  Va.)   654. 

"The  primary  purpose  of  giving  a 
passenger  a  duplicate  check  Is  to  en- 
able him  to  identify  and  claim  his 
baggage  at  the  end  of  the  route.  It 
has  never,  we  think,  been  regarded  as 
embodying  the  contract  of  carriage, 
but  only  as  a  voucher  or  token  for 
the  purpose  mentioned."  Isaacson 
v.  New  York  Cent,  etc.,  R.  Co.,  94 
N.  Y.  278,  286,  46  AmR  142  [rev  26 
Hun  860]. 

[a]  A  check  i*  corroborative  evi- 
denoe,  together  with  the  passenger's 
ticket,  of  a  contract  to  transport  the 
passenger  and  his  baggage.  Wilson 
v.  Chesapeake,  etc.,  R.  Co.,  21  Gratt 
(62  Va.)  654. 

7.  Haaga  v.  Austro-Amertcana 
Line,  173  111.  A.  35;  Freeman  v.  New- 
ton, 3  E.  D.  Smith  (N.  Y.)  246;  Ft. 
Worth,  etc.,  R.  Co.  v.  McCarty,  42 
Tex.  Civ.  A.  614,  94  SW  178-  Texas, 
etc.,  R.  Co.  v.  Weatherby,  41  Tex.  Civ. 
A.  409,  92  SW  68;  Great  Western  R. 
Co.  v.  Goodman,  12  C.  B.  313,  128  Re- 
print 925. 

[a]  Thus,  where  a  passenger 
placed  her  two  trunks  and  a  package 
In  the  custody  of  the  railroad  com- 
pany with  the  request  that  they  be 
checked  to  her  destination,  and  the 
company's  agent  said  he  would  not 
have  time  to  check  the  package,  but 
would  send  It  by  express  the  next 
day,  and  the  trunks  were  checked, 
and  the  package,  although  not 
checked,  was  put  on  the  car  before 
the  train  left,  and  was  lost,  the  rail- 
road company  was  liable.  Ft.  Worth, 
etc.,  R.  Co.  v.  McCarty,  42  Tex.  Civ. 
A.  514,  94  SW  178. 

8.  Colo. — Denver,  etc.,  R.  Co.  v. 
Roberts,  6  Colo.  883. 

Conn. — Hickox  v.  Naugatuck  R.  Co., 
31  Conn.  231,  83  AmD  143. 

Ga. — Lewis  v.  Ocean  SS.  Co.,  12 
Ga.  A.  191,  76  SE  1073. 

HI. — Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, 78  111.  616;  Illinois  Cent.  R.  Co. 
v.  Copeland.  24  111.  332,  76  AmD  749; 
Davis  v.  Michigan  Southern,  etc.,  R. 
CO;.  22  111.  278,  74  AmD  151;  Tischler 
v.  Erie  R.  Co.,  184  111.  A.  19:  Graham, 
etc.,  Transp.  Co.  v.  Young,  117  111.  A. 
257. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Brewer,  20  Kan.  669;  Kansas  Pac.  R. 
Co.  v.  Montelle,  10  Kan.  119. 

Minn. — Ahlbeck  v.  St.  Paul,  etc.,  R. 
Co.,  39  Minn.  424,  40  NW  864,  12  Am 
SR  661. 

Nebr. — Chicago,  etc.,  R.  Co.  v. 
Steear.   53   Nebr.   95.  73  NW  466. 

N.  Y. — Earle  v.  Cadmus,  2  Daly 
237;  Davis  v.  Cayuga,  etc.,  R.  Co.,  10 
HowPr  330. 

S.  C. — Davis  v.  Atlantic  Coast  Line 
R.  Co.,  88  SE  273:  Cone  v.  Southern 
R.  Co..  86  S.  C.  $24,  67  SE  779,  21 
AnnCas  158  and  note;  Park  v.  South- 
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senger  need  not  prove  that  the  carrier  actually  re- 
ceived the  baggage,  until  the  carrier  has  rebutted 
the  constructive  delivery  evidenced  by  the  check 
by  proof  that  it  never  received  the  baggage;*  and 
the  fact  of  possession  of  the  check,  together  with 
proof  that  the  baggage  could  not  be  found  when 
inquired  for  and  demanded  by  the  passenger,  raises 
a  presumption  of  negligence  on  the  part  of  the  car- 
rier.10 Such  check  is  also  prima  facie  evidence  of 
the  holder's  ownership  of  such  baggage,11  and  that 
the  baggage  was  received  by  the  carrier  in  good 
condition.1'  The  delivery  of  a  check  is  intended  to 
relieve  the  passenger  from  any  care  or  superintend- 
ence of  the  baggage  while  en  route,  and  devolves 
such  care  on  the  carrier's  agents.11  Where  a  pas- 
senger delivers  a  check  to  the  agent  of  a  connect- 
ing line  and  receives  its  check  in  exchange  therefor, 
the  presumption  is,  in  the  absence  of  proof  to  the' 
contrary,  that  the  baggage  has  been  received  in 
due  course  by  the  latter  line,  and  it  is  responsible 
therefor." 

[$  1572]     E.    Liability  for  Delay,  Loss  of,  or 


Injury  to.  Baggage— 1.  In  General.  The  liability 
of  a  carrier  for  the  personal  baggage  of  a  passen- 
ger intrusted  to  its  care,  unless  specially  restricted, 
is  the  same  as  its  common-law  liability  as  a  carrier 
of  goods,16  and  hence  its  liability  in  case  the  bag- 
gage is  lost,  stolen,  or  injured  is  that  of  an  in- 
surer,1* unless  the  injury  or  loss  is  caused  by  an 
act  of  God  or  the  public  enemy,17  or  the  negli- 
gence of  the  owner  of  the  baggage,1*  or  by  the  in- 
herent qualities  of  the  baggage;1'  and  this  rule 
applies  to  carriers  of  passengers  by  stagecoach.10 
But  as  a  carrier  of  goods  is  not  liable  as  common 
carrier  unless  the  carriage  is  for  compensation,11 
so  if  the  passenger  is  carried  gratuitously,*2  or  if 
transportation  of  baggage  is  secured  on  the  errone- 
ous assumption  that  one  is  a  passenger,2*  the  car- 
rier is  liable  only  as  any  other  carrier  of  goods 
without  compensation,  that  is,  for  such  negligence 
as  would  charge  a  gratuitous  bailee,  although  it  is 
not  necessary  expressly  to  prove  payment  of  fare 
where  the  carriage  is  not  understood  to  be 
gratuitous." 


em  K.  Co..  78  S.  C.  302,  58  SE  931; 
Dill  v.  South  Carolina  R.  Co.,  41  S.  C. 
L.    158,   62  AmD  407. 

Tenn. — Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  38,  42  AmR  654. 

[a]  The  carrier  may  rebut  this 
prima,  facie  proof,  or  it  may  appear 
from  the  evidence  adduced  by  plain- 
tiff that  the  check  or  receipt  was  ob- 
tained by  him  without  the  article  in 
question  actually  passing  into  the 
hands  of  the  carrier.  Hosking  v.- 
Southern  Pac.  Co.,  148  111.  A.  11  [an* 
243  111.  320,  90  NE  669]:  Park  v. 
Southern  R.  Co.,  78  S.  C.  802,  58  SE 
931 

»'.  Lewis  v.  Ocean  SS.  Co.,  12  Ga. 
A.  191,  76  SE  1073. 

10.  Atchison,  etc.,  R.  Co.  v.  Brewer, 
20  Kan.  669;  Zeigler  v.  Mobile,  etc., 
R.  Co.,  87  Miss.  367,  39  S  811.  See 
also  generally  Bailments  (  160. 

Presumptions  generally  see  infra 
I  1605. 

11.  St.  Louis,  etc.,  R.  Co.  v.  Stone, 
78  Ark.  318,  95  SW  470;  Hlckox  v. 
Naugatuck  R.  Co.,  31  Conn.  281,  83 
AmD  143;  Lewis  v.  Ocean  SS.  Co.,  12 
Ga.  A.  191,  76  SE  1073;  Isaacson  v. 
New  York  Cent.,  etc.,  R.  Co.,  94  N. 
Y.  278,  46  AmR  142* 

19.  Hannibal,  etc.,  R.  Co.  v.  Swift, 
12  Wall.  (U.  S.)  262,  20  L.  ed.  423; 
St.  Louis,  etc.,  R.  Co.  v.  Hawkins.  39 
111.  A.  406. 

[a]  Seasons  for  rale. — As  the  car- 
rier may  refuse  to  receive  baggage 
not  properly  packed  and  In  good  con- 
dition, the  presumption  is  that  when 
received  it  was  in  good  condition  and 
properly  packed  for  transportation. 
Hannibal,  etc.,  R.  Co.  v.  Swift,  12 
Wall.  (U.  S.)  262,  20  L.  ed.  423. 

13.  Savannah,  etc.,  R.  Co.  v.  Mc- 
intosh. 73  Ga.  532:  Philadelphia,  etc., 
R.  Co.  v.  Harper,  29  Md.  330;  Thorn- 
ton v.  Little  Miami  R.  Co..  2  Disn. 
(Oh.)  237. 

14.  Chicago,  etc.,  R.  Co.  v.  Clay- 
ton, 78  111.  616;  Kansas  Pac.  R.  Co.  v. 
Montelle,  10  Kan.  119;  Ahlbeck  v.  St. 
Paul,  etc.,  R.  Co..  39  Minn.  424,  40 
NW  364,  12  AmSR  661. 

[aj  Where  the  second  of  two  oon- 
nectlag  lines  received  a  passenger's 
cheek  for  baggage  Vhich  had  not 
then  arrived,  and  gave  its  own  check 
therefor,  and  it  is  shown  that  it  sur- 
rendered to  the  first  company  the 
check  received  from  the  passenger, 
the  evidence  is  sufficient,  in  the  ab- 
sence of  contrary  proof,  to  show  that 
the  second  company  received  from 
the  first  carrier  the  baggage  repre- 
sented by  the  check.  Chicago,  etc., 
R.  Co.  v.  Clayton,  78  111.  616-  St. 
Louis,  etc  R.  Co.  v.  Hawkins.  39  111. 
A.  406;  Kansas  Pac.  R.  Co.  v.  Mon- 
telle, 10  Kan.  119. 

16.     See  supra  1 1   129-166. 

16.  U.  S. — Hannibal,  etc.,  R.  Co.  v. 
Swift,    12    Wall.    262,    20   L.   ed.   423; 


Saunders  v.  Southern  R.  Co.,  128  Fed. 
15,  62  CCA  523;  Walsh  v.  The  H.  M. 
Wright,  29  F.  Cas.  No.  17,116,  Newb. 
Adm.  494. 

Ala. — Southern  R.  Co.  v.  Foster,  7 
Ala.  A.  487,  60  S  998. 

Colo. — Denver,  etc.,  R.  Co.  v.  Doyle, 
58  Colo.  327,  146  P  688,  LRA1915D 
118. 

Ga.— Dibble  v.  Brown,  12  Ga.  217, 
56  AmD  460;  Lewis  v.  Ocean  SS.  Co., 
12  Ga.  A.  191,  76  SE  1078;  Ford  v. 
Atlantic  Coast  Line  R.  Co.,  8  Ga.  A. 
295,   68  SE  1072. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Nlcholai,  4  Ind.  A.  119,  30  NE  424,  61 
AmSR  206. 

Kan. — Chicago,  etc..  R.  Co.  v.  Conk- 
lin.  32  Kan.  657  3  P  762. 

Ky. — Seasongood  v.  Owensboro, 
etc.,  R.  Co.,  14  KyL  430. 

La. — Moore  v.  Steamer  Evening 
Star,  20  La.  Ann.  402;  Blossman  v. 
Hooper,   16   La.  Ann.   160. 

Mich. — Wolf  v.  Grand  Rapids,  etc., 
R.  Co.,  149  Mich.  75,  77,  112  NW 
732   [clt  Cyc]. 

Minn. — Shaw  v.  Northern  Pac.  R 
Co..   40  Minn.  144,   41   NW  648. 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  A.  459.  87  SW  62. 

Nebr. — Rlngwalt  v.  Wabash  R.  Co., 
45  Nebr.  760.   64   NW  219. 

N.  Y. — Isaacson  v.  New  York  Cent., 
etc.,  R.  Co..  94  N.  Y.  278,  46  AmR  142 
[rev  25  Hun  350];  McCormick  v. 
Pennsylvania  Cent.  R.  Co.,  80  N.  Y. 
353;  Burnell  v.  New  York  Cent.  R. 
Co.,  46  N.  Y.  184,  6  AmR  61:  Merrill 
v.  Grinnell.  30  N.  Y.  594;  Knieriem 
v.  New  York  Cent.,  etc,  R.  Co.,  109 
App.  Div.  709,  96  NYS  602,  17  NY 
AnnCas  416;  Flaherty  v.  Greenman, 
7  Daly  481;  Hawkins  v.  Hoffman,  6 
Hill  58«,  41  AmD  767;  Camden,  etc., 
R.,  etc.,  Co.  v.  Burke,  13  Wend.  611, 
28    AmD    488. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  158,  88  SE  166,  LRA 
1916E  478:  Brick  v.  Atlantic  Coast 
Line  R.  Co..  145  N.  C.  203,  68  SE 
1073.  122  AmSR  440,  IS  AnnCas  328. 

Oh. — Keith  v.  New  York  Cent.  R. 
Co.,  2  Oh.  Dec.  (Reprint)  126,  1 
WestLMonth   451. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,  160  P  669. 

Or. — WellB  v.  Great  Northern  R. 
Co..  69  Or.  165.  114  P  92,  116  P  1070, 
34  LRANS  818,  826;  Oakes  v.  North- 
ern Pac.  R.  Co..  20  Or.  392.  26  P  280. 
23  AmSR  126.  12  LRA  318. 

Pa. — Springer  v.  Pullman  Co.,  234 
Pa.  172,  83  A  98;  Brown  v.  Camden, 
etc..   R.   Co..    83   Pa.    316. 

S.  C. — Dill  v.  South  Carolina  R. 
Co.,  41  S.  C.  L.  168.  62  AmD  407. 

Tenn. — Louisville,  etc..  R.  Co.  v. 
Katxenberger,  16  Lea  380,  1  SW  44, 
67  AmR  232.  „    „       .. 

Vt. — Ranchau  v.  Rutland  R.  Co.,  71 
Vt.   142,  43  A  11,  76  AmSR  761. 


Va. — Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  104  Va.  788.  62  SE  666,  3 
LRANS   183. 

Wyo. — Lake  Shore,  etc.,  R.  Co.  v. 
Warren,  3  Wyo.  134,  6  P  724. 

Eng. — Cohen  v.  South  Eastern  R 
Co..  2  Ex.  D.  253   [aft  1  Ex.  D.   217]. 

Can. — Pelland  v.  Canadian  Pac.  R. 
Co.,  7  Montr.  Super.  131. 

[a]  A  oarrler  is  liable  by  oon- 
traot,  without  proof  of  negligence, 
for  the  loss  of  the  passengers  effects 
and  money  reasonably  necessary  for 
the  journey,  carried  In  the  passen- 
ger's trunk,  where  the  loss  occurs 
while  the  property  is  in  the  carrier's 
custody.  Knieriem  v.  New  York 
Cent,  etc..  R.  Co.,  109  App.  Div.  709, 
96  NYS  602,  17  NVAnnCas  415.  See 
also  cases  supra,  this  note. 

17.  See  infra  f   1573. 

18.  See  infra  |   1678. 

19.  Perry  v.  Seaboard  Air  Line 
R.  Co..  171  N.  C.  168,  88  SE  166,  LRA 
1916E   478. 

80.  N.  Y.— Cole  v.  Goodwin,  19 
Wend.  251.  32  AmD  470;  Hollster  v. 
Nowlen,   l4  Wend.  234,   32  AmD   465. 

Pa.— Beckman  v.  Shouse.  6  Rawle 
179,   28  AmD  653. 

S.  C— Pelxotti  v.  McLaughlin.  32 
S.  C.  L.  468,  47  AmD  663. 

Tenn. — Bomar  v.  Maxwell,  9 
Humphr.  620,  61  AmD  682. 

B.  C. — Kent  v.  Petrlne.  28  West 
LR  542. 

SI.    See  supra  I  16. 

28.  Denver,  eta,  R  Co.  v.  John- 
son, 50  Colo.  187,  190,  114  P  660.  Ann 
CaS1912C  627  and  note  [clt  Cyc]; 
Rice  v.  Illinois  Cent.  R.  Co..  22  111. 
A.  643;  Flint,  etc.,  R.  Co.  v.  Weir,  37 
Mich.  Ill,  26  AmR  499;  White  v.  St. 
Louis  Southwestern  R  Co.,  (Tex. 
Civ.   A.)    86   SW  962. 

[a]  Aota  not  constituting  negll- 
aoe. — Proof  that  officers  of  the  law 
attempting  to  arrest  a  person  ac- 


geaoe. — Proof  that  officers 

fn  attempting  to  arrest  a  i 

CUSed  of  theft  shot  at  him,  and  shot 


into  a  trunk  in  a  baggage  car.  of  a 
passenger  riding  on  a  free  pass,  dam- 
aging the  goods  therein,  is  not  proof 
or  negligence  of  the  carrier,  where 
Its  employees  had  no  connection  with 
the  shooting  or  attempted  arrest,  nor 
any  control  of  the  officers.  White  v. 
St.  Louis  Southwestern  R.  Co.,  (Tex. 
Civ.   A.)   86   SW   962. 

33.  Brown  v.  The  Elvira  Harbeck. 
4  F.  Cas.  No.  2,006;  Beers  v.  Boston, 
etc.,  R.  Co.,   67  Conn.   417,   34   A  541, 

52  AmSR  293,  32  LRA  635;  Fairfax 
v.  New  York  Cent.,  etc..  R.  Co.,  37 
N.  Y.  Super.  516;  Burkett  v.  New 
York  Cent.,  etc.,  R.  Co.,  24  Misc.   76, 

53  NYS    394. 

34.  Glasco  v.  New  York  '"'ent.  R. 
Co.j  36  Barb.  (N.  Y.)  557;  Van  Horn 
v.  Kermit,  4  E.  D.  Smith  (N.  Y.)  453; 
McGlll  v.  Rowland,  8  Pa.  451.  45 
AmD  654. 


For  later  eases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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What  law  governs.  A  carrier's  liability  for  a 
passenger's  baggage  is  generally  governed  by  the 
law  of  the  place  where  the  contract  to  carry  the 
passenger  and  his  baggage  is  made,"  unless  it 
appears  from  the  face  of  the-  contract  that  it  was 
made  with  reference  to  the  laws  of  some  other 
place,28  or  is  to  be  performed  in  some  other  place;" 
and  it  has  been  held  that  at  least  so  far  as  deliv- 
ery is  concerned  the  law  of  the  place  where  the 
baggage  is  to  be  delivered  governs.**  It  has  alio 
been  held  that,  where  the  contract  is  made  in  a 
foreign  country,  but  there  is  no  evidence  as  to  the 
law  of  such  country,  the  law  of  the  forum  governs.™ 

[$  1573]  2.  Loss  by  Act  of  God  or  Public 
Enemy.  The  liability  of  a  common  carrier  for 
baggage  does  nbt  embrace  losses  caused  by  the 
act  of  God  or  a  public  enemy;  it  is  a  complete 
defense  to  an  action  for  the  loss  of  baggage  to  show 
that  the  loss  was  occasioned  by  an  inevitable  acci- 


dent.30 If,  however,  the  negligence  of  the  carrier 
contributes  to  the  loss,  although  caused  primarily 
by  an  act  of  God,  the  carrier  will  be  liable, 
although  a  mere  negligent  delay  will  not  render  the 
carrier  liable  for  a  subsequent  loss  by  act  of  God.** 
[v  1574]  3.  Where  Passenger  lu^oim  Custody  of 
His  Baggage.93  As  has  been  seen,34  a  carrier  of 
passengers  may  become  the  bailee  of  the  baggage 
of  the  passenger  so  as  to  have,  with  reference  to 
such  baggage,  the  liability  of  a  common  carrier  of 
goods,  but  the  passenger  has  the  right  to  retain  in 
his  possession  and  under  his  control,  and  to  have 
carried  as  a  part  of  the  transaction,  a  reasonable 
quantity  of  personal  baggage  appropriate  to  the 
journey.**  This  right,  however,  to  take  personal 
belongings  and  other  articles  with  him  into  the  cars 
or  other  vehicles  of  conveyance  is  subject  to  rea- 
sonable regulation,  not  only  as  to  what  may  be 
thus  taken,*6  but  also  as  to  how  far  the  carrier  will 


OS.  111. — Wald  v.  Pittsburg-,  etc., 
R.   Co.,   60   111.  A.   460   [rev   on  other 

Sounds   162   111.    646.   44   NE  888,   S3 
nSR  332.  36  LRA  356]. 

Iowa. — Davis  v.  Chicago,  etc.,  R. 
Co..  83  Iowa  744.  49  NW  77. 

Mass. — Fonseca  v.  Cunard  S3.  Co., 
163  Maas.  663.  27  NE  665,  25  AmSR 
660,  12  LRA  340. 

Mo. — Hubbard    v.    Mobile,    etc.,    R. 
Co..   112   Mo.   A.   469,   87   SW   62. 
•    N.  T. — Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  T.  116,  30  AmR  271. 

Tex. — Mexican  Nat.  R.  Co.  v. 
Ware,   (Civ.  A.)   60  SW  343. 

See     also     generally  ^Conflict     or 

[a]*  Thus  a  contract  by  a  railroad 
to  carry  a  passenger  and  baggage 
from  a  point  in  Illinois  to  a  point  In 
Missouri,  when  made  in  Illinois,  is 
an  Illinois  contract,  governed  by  the 
laws  of  that  state,  and  is  not  affected 
by  a  Missouri  statute  making  a  car- 
rier liable  for  the  loss  of  property 
caused  either  by  its  own  or  some 
connecting  carrier's  negligence.  Hub- 
bard v.  Mobile,  etc..  R.  Co.,  112  Mo. 
A.   469,   87   SW  62. 

[b]  The  laws  of  another  state  will 
be  presumed  to  V»  the  same  as  those 
of  the  state  where  the  action  is  tried. 
Davis  v.  Chicago,  etc.,  R  Co..  83 
Iowa  744.  49  NW  77. 

Construction  of  special  contracts 
or  regulations  see  Infra  i  1583. 

96.  Curtis  v.  Delaware,  etc.,  R. 
Co..  74  N.  T.  11*.  30  AmR  271. 

■7.  Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  96.  127  SW  925;  Curtis  v. 
Delaware,  etc.,  R.  Co.,  74  N.  T.  116, 
30  AmR  271;  Brown  v.  Camden,  etc., 
R.  Co.,  83  Pa.  316,  318;  Brown  v.  Ca- 
nadian Pac.  R.  Co.,  4  Man.  396. 

"It  is  perfectly  well  settled  by  a 
host  of  authorities,  which  it  would 
be  an  affectation  of  learning  to  -oite, 
that  it  is  the  law  of  the  place  of  per- 
formance by  which  the  mode  of  ful- 
filling a  contract  and  the  measure  of 
liability  for  Its  breach  must  be  de- 
termined." Brown  v.  Camden,  etc., 
R.  Co.,  supra. 

[a]  I»w  York  Public  Service 
Commissions  Act  (L.  [1907]  p  911 
c  429)  (  38,  Imposing  a  liability  on 
railroad  companies,  etc.,  for  damage 
to  property  In  transit,  applies  only 
where  the  loss  occurs  In  the  state, 
and  although  the  ticket  was  issued 
in  New  York,  a  liability  for  loss  oc- 
curring on  a  connecting  road  In  Mas- 
sachusetts would  be  governed  by 
Massachusetts  laws.  Hasbrouck  v. 
New  York  Cent.,  etc.,  R.  Co.,  202 
N.'  Y.  363.  95  NE  808,  36  LRANS 
637,  AnnCasl912D  1150  [an*  137  App. 
Div.  682.  122  NYS  128  (aff  64  Misc. 
478,    118   NYS    736)]. 

28.  Curtis  r.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.  116,  80  AmR  271:  Wil- 
liams v.  New  Jersey  Cent.  R.  Co..  93 
App.  Div.  582,  88  NYS  434  [aff  183 
N.  Y.  518  mem,  76  NE  1116  mem]. 

[a]  Stale  applied^— (1)  Where 
baggage  was  checked  from  Scranton, 
Pa.,  to  New  York  city,  the  court 
[10C.J.-76] 


said:  "The  place  of  delivery  was  a 
material  and  important  part  of  the 
contract,  and  until  such  delivery,  the 
same  was  not,  completed  and  ful- 
filled. Upon  a  failure  to  deliver  the 
baggage  to  the  plaintiff,  in  the  city 
of  New  York,  there  was  a  breach  of 
the  contract;  and  as  the  final  place 
of  performance  was  in  that  city,  it 
would  seem  to  follow  that,  within 
the  rule  laid  down,  the  contract  was 
to  be  governed,  at  least  so  far  as  a 
delivery  Is  concerned,  by  the  laws 
of  New  York,  This  certainly  was 
to  be  done  in  a  different  place  from 
where  the  contract  was  made,  and  it 
Is  a  reasonable  Inference  that  it 
was  in  the  contemplation  of  the  par- 
ties at  the  time,  and  that  it  was 
entered  Into  with  reference  to  the 
laws  of  the  place  where  it  was  to 
be  delivered.'  Curtis  v.  Delaware, 
etc.,    R.    Co.,    74    N.    Y.    116,    120,    80 


AmR    271.      (2)    Where   a   passenger 

fioing  from   New   York  to  her    des- 
inauon    In    New    Jersey    failed    to 


And  her  trunk  at  the  station  of  de 
parture  so  she  could  check  it,  but 
accepted  a  check  therefor  from  the 
baggage-master  on  his  promise  to 
forward  the  trunk,  and  presented  the 
check  at  her  destination,  but  failed 
to  receive  the  trunk,  the  contract 
for  the  transportation  of  the  bag- 
gage was  governed  by  the  New  Jer- 
sey law.  Williams  v.  New  Jersey 
Cent.  R  Co.,  98  App.  Div.  582,  88 
NYS  434  [aff  188  N.  Y.  518  mem,  7« 
NE  1116  mem]. 

09.  Drosinski  v.  Hamburg-Amer- 
ican Line,  193  Mo.  A  60,  181  SW 
11*4. 

30.  Go. — Ford  v.  Atlantic  Coast 
Lin&R.  Co..  8  Ga.  A.  296.  68  8E  1072. 

:»h. — Wolf  v.  Grand  Rapids,  etc, 
R.   Co.,   149   Mich.   75,    112   NW  782. 

Mo. — Hubbard  v.  Mobile,  etc.,  R, 
Co.,  112  Mo.  A.   469,   87   SW  52. 

Nebr. — Rlngwalt  v.  Wabash  R 
Co.,  45  Nebr.  760,  64  NW  219T 

N.  Y. — McCormick  v.  Pennsylvania 
Cent.  R  Co..  80  N.  Y.  863;  Spaids 
v.  New  York  Mail  SS.  Co..  3  Daly 
139. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co..  171  N.  C.  168,  88  SE  156, 
LRA1916E   478. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,   160   P  669. 

Pa. — Springer  v.  Pullman  Co.,  234 
Pa.  172,  83  A  98;  Long  v.  Pennsyl- 
vania R.  Co.,  147  Pa.  343,  23  A  469, 
30  AmSR  732  and  note,  14  LRA  741. 

S.  C. — Sonneborn  v.  Southern  R. 
Co.,  65  S.  C.  602,  44  SE  77. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  104  Va.  788,  52  SE  666,  3 
LRANS  188. 

Eng. — Martin  v.  Great  Indian  Pe- 
ninsular R.  Co.,  L.  R.   3  Bxch.  9. 

[a]  Mutiny  of  soldiers. — Where  a 
declaration  alleges  the  nondelivery 
of  luggage,  and  Injury  thereto  by 
negligence,  a  plea  is  good  which  al- 
leges that  the  passenger  was  an  of- 
ficer traveling  in  command  of  sol- 
diers, and  that  the  nondelivery  and 


injury  were  caused  by  the  mutinous, 
acts  of  the  soldiers.  Martin  v.  Great 
Indian  Peninsular  R  Co.,  L.  B.  8 
Exch.  9. 

31.  Strouss  v.  Wabash,  etc.,  R. 
Co.,  17  Fed.  209;  Wald  v.  Pittsburg, 
etc.,  R.  Co.,   162  111.   545.  44  NE  888, 

63  AmSR  882,  35  .LRA  256  [rev  60 
111.  A.  4601;  Edson  v.  Pennsylvania. 
Co.,  70  111.  A  654:  Sonneborn  v. 
Southern  R  Co.,  65  S.  C.  602,  44  SE 
77. 

[a]  A  oommon  carrier  Is  not  ex- 
empt from  liability  'for  injury  be- 
cause of  an  act  of  God,  where  it  has. 
been  guilty  of  a  previous  negligence 
or  misconduct  which  brings  the 
property  in  contact  with  the  destruc- 
tive force  of  the  act  of  God.  Wald 
v.  Pittaburg,  etc.,  R  Co.,  162  III. 
645,  44  NE  888,  63  AmSR  332,  35 
LRA  356  [rev  60  111.  A.  460];  Edson 
v.  Pennsylvania  Co.,  70  111.  A.  654; 
Sonneborn  v.  Southern  R.  Co.,  65  S. 
C.    502.   44    SE   77. 

[b]  Damage  to  baggage  resulting' 
from  a  heavy  rain  does  not  excuse 
a  carrier,  as  being  an  act  of  God,  un- 
less It  is  shown  that  the  injury 
could  not  have  been  prevented  by 
any  reasonable  care.  Haraburg  v. 
Southern  R  Co..  66  S.  C.  539.  44  SB 
76;  Sonneborn  v.  Southern  R  Co., 
65  S.  C.  602,  44  SE  77  (holding  that 
It  is  the  duty  of  a  railroad  company 
to  protect  the  baggage  of  its  passen- 
gers, while  in  its  custody,  from  ex- 
posure to  rain,  by  the  exercise  of 
due  care). 

89.  Long  v.  Pennsylvania  R.  Co., 
147  Pa.  343,  23  A  459,  30  AmSR  732, 
14  LRA  741.  Compare  Wald  v. 
Pittsburg,  etc.,  R.  Co.,  162  111.  645, 
44  NE  888.  63  AmSR  332,  35  LRA 
356  [rev  60  111.  A.  460]  (holding  that, 
where  a  carrier  through  its  negli- 
gence fails  to  send  a  passenger's), 
baggage  by  the  same  train  with  the 
passenger.  It  is  liable  for  the  loss 
of  the  baggage  If  destroyed,  due'  to. 
such  delay,  by  an  act  of  God). 

33.  Passenger's  effects  In  palace 
or  .sleeping   oar  see   supra   Ji    1540- 

34.  See    supra    |    1572. 

38.  Runyan  v.  Central  R.  Co.,  61 
N.  J.  L.  537,  41  A  867.  68  AmSR  711, 
48  LRA  284,  65  N.  /.  L.  228.  47  A 
422;  Hasbrouck  v.  New  York  Cent, 
etc.,  R  Co.,  202  N.  Y.  363,  96  NE 
808,  35  LRANS  537,  AnnCasl912D 
1150  and  note  [aff  137  App.  Dtv.  532, 
122  NYS  U3  (aff  64  Misc.  478,  118 
NYS  735)];  Sherman  v.  Pullman 
Co.,    79   Misc.    52,   139   NYS   51. 

38.  Smith  v.  Atchison,  etc.,  R.  Co., 
122  Mo.  A.  86,  97  SW  1007;  Runyan 
v.  Central  R.  Co..  61  N.  J.  L.  537,  41 
A    367.    68    AmSR    711,    43    LRA    284, 

64  N.  J.  L.  67,  44  A  985,  48  LRA  744; 
Dowd  v.  Albany  R  Co.,  47  App.  Div. 
202.   62  NYS   179. 

[a]  Groceries. — A  ticket  entitling 
one  to  "personal  passage"  does  not 
entitle  him  to  carry  packages  of  gro- 
ceries for  the  use  of  his  family.  Bul- 
lock v.  Delaware,  ~    ~ 
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be  liable  for  articles  retained  by  the  passenger 
tinder  his  control.87  In  the  absence  of  a  special 
agreement,  a  carrier  does  not  assume  control  of 
such  money  or  other  personal  effects  as  its  passen- 
gers may  bring  into  its  cars,38  and  its  duty  with 
reference  to  such  effects  is  merely  to  exercise  rea- 
sonable care  to  protect  them  from  loss  or  injury;** 


J.   L.  24,  36  A  773,  37  LRA  417. 

[b]  The  remedy  for  violation  of 
each  a  regulation  (1)  by  taking  into 
a  passenger  car  articles  prohibited 
from  being  carried  there  is  not  to 
take  such  articles  away  from  the 
passenger  by  force,  but  to  expel  the 
passenger  for  refusal  to  comply  with 
the  regulation.  Bullock  v.  Delaware, 
etc.,  R.  Co.,  60  N.  J.  L.  24,  36  A  773, 
37  LRA  417.  See  generally  supra  { 
1167.  (2)  Where  a  carrier  has  a  rule 
prohibiting  passengers  from  carry- 
ing heavy  tools  into  passenger  cars, 
the  carrier  is  entitled  to  request  a 
passenger  violating  the  rule  to  re- 
move the  tools,  and,  in  case  of  his 
refusal  bo  to  do,  to  remove  them  In 
a  proper  manner  itself.  Smith  v. 
Atchison,  etc.,  R.  Co.,  122  Mo.  A.  85, 
97   SW  1007. 

[c]  A  rule  of  a  street  railroad 
company  (1)  forbidding  the  carry- 
ing, of  cumbersome  packages  or  dan- 
gerous goods  into  its  cars  by  pas- 
senger is  a  reasonable  regulation. 
Ray  v.  United  Tract  Co.,  96  App. 
Div.  48,  89  NYS  49;  Dowd  v.  Albany 
R.  Co.,  47  App.  Div.  202,  62  NYS  179 
(such  as  barrels,  boxes,  trunks,   gas 

§ipe,  lumber,  and  panes  of  glass), 
ee  also  supra  i  1071.  (2)  And  the 
decision  of  the  conductor  of  a  street 
car  that  a  package  carried  by  a 
passenger  is  "cumbersome,"  within 
such  a  rule  should  be  sustained  un- 
less such  determination  is  unrea- 
sonable and  willful.  Ray  v.  United 
Tract.  Co.,  supra.  (3)  where  a  pas- 
senger boards  a  street  car  carrying 
a  cage  two  and  one-half  feet  high 
and  two  feet  square,  a  finding  that 
such  package  is  not  cumbersome 
cannot  be  sustained.  Ray  v.  United 
Tract.  Co.,  supra. 

[d]  A  rule  forbidding  passenger* 
from  carrying  on  an  express  busi- 
ness does  not  charge  a  passenger 
with  notice  of  the  fact  that  he  will 
not  be  permitted  to  carry  his  own 
personal  effects  Into  a  passenger  car 
on  which  he  has  purchased  trans- 
position. Runyon  v.  New  Jersey 
Cent.  R.  Co.,  66  N.  J.  L.  228.  47  A 
422.     See  generally  supra  I   1072. 

37.  Oleason  v.  Goodrich  Transp. 
Co.,  82  Wis.  86,  14  AmR  716. 

38.  Sperry  v.  consolidated  R.  Co., 
79  Conn.  665,  568,  65  A  962,  118  Am 
SR  169,  10  LRANS  907,  9  AnnCas 
199    [clt  Cyc]. 

89.  Henderson  v.  Louisville,  etc., 
R.  Co.,  123  U.  S.  61,  8  SCt  60,  31  L. 
ed.  92:  Repp  v.  Indianapolis,  etc.. 
Tract.  Co.,  (Ind.)  Ill  NE  614,  616, 
[transf  (A.)  109  NE  441,  and  quot 
Cyc];  Greenfield  First  Nat.  Bank 
v.  Marietta,  etc.,  R.  Co.,  20  Oh.  St. 
259,  5  AmR  665.  See  also  cases  in- 
fra note  40. 

40.  U.  S. — Walsh  v.  The  H.  M. 
Wright,  29  F.  Cas.  No.  17,116,  Newb. 
Adm.   494. 

Conn. — Sperry  v.  Consolidated  R. 
Co.,  79  Conn.  665,  65  A  962,  118  Am 
SR  169,  10  LRANS  907,  9  AnnCas 
199 

Ind. — Repp  v.  Indianapolis,  etc.. 
Tract.  .Co.,  Ill  NE  614,  616  [transf 
(A.)   109  NE  441,  and  quot  Cyc]. 

Ky. — The  Crystal  Palace  v.  Van- 
derpool,  16  B.  Mon.  302;  Pullman 
Palace  Car  Co.  v.  Gayldrd,  6  KyL 
279. 

La. — Del  Valle  v.  The  Richmond, 
27   La.   Ann.    90. ' 

Me. — Abbott  v.  Bradstreet,  55  Me. 
530. 

Mass. — Bursteen  v.  Boston  El.  R. 
Co.,  211  Mass.  459.  98  NE  27,  89 
LRANS  313.  AnnCasl918B  558;  Mur- 
ray v.  International  SS.  Co..  170 
Mass.  166.  48  NE  1093.  64  AmSR 
290;  Kingsley  v.  Lake  Shore,  etc..  R. 
Co..     125     Mass.     54,     28     AmR     200; 


Clark  v.  Burns,  118  Mass.  275,  19 
AmR  456. 

Miss. — Illinois  Cent.  R.  Co.  T. 
Handy,  63  Miss.    609,  66   AmR  84  6. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co.,  144  Mo.  A  71,  128  SW  236;  Smith 
v.  Atchison,  etc.,  R.  Co.,  122  Mo.  A. 
85,   97    SW  1007. 

N.  Y. — Carpenter  v.  New  York, 
etc..  R.  Co..  124  N.  Y.  63,  26  NE  277, 
21  AmSR  644.  11  LRA  759  and  note 
[aff  14  Daly  457];  Weeks  v.  New 
York,  etc.,  R.  Co.,  72  N.  Y.  50,  28 
AmR  104;  Cohen  v.  New  York  Cent., 
etc.;  R.  Co.,  121  App.  Div.  5,  105 
NYS  483;  Knleriem  v.  New  York 
Cent.,  etc..  R.  Co.,  109  App.  Div.  709, 
96  NYS  602,  17  NYAnnCas  416;  To- 
lano  v.  National  Steam  Nav.  Co.,  28 
N.  Y.  Super.  318.  4  AbbPrNS  816, 
35  HowPr  496;  Cohen  v.  Frost,  9  N. 
Y.  Super.  335;  Schalscha  v.  Third 
Ave.  R.  Co.,  19  Misc.  141,  43  NYS 
261;  Sewall  v.  A/len,   6  Wend.   385. 

Oh. — Greenfield  First  Nat.  Bank  v. 
Marietta,  etc..  R.  Co..  20  Oh.  St.  259, 

5  AmR  655. 

Pa. — American  SS.  Co.  v.  Bryan,  88 
Pa.  446. 

Tenn. — Nashville,  etc.,  R.  Co.  v. 
Llllle,  112  Tenn.  331,  78  SW  1066,  105 
AmSR  947. 

Tex. — Pullman  Palace  Car  Co.  ▼. 
Pollock,  69  Tex.  120.  5  SW  814,  6  Am 
SR  81,  34;  Missouri,  etc.,  R.  Co.  v. 
Kirkpatrlck,  (Civ.  A.)  165  SW  600; 
Bonner  v.  De  Mendosa,  (A.)  16  SW 
976. 

Eng. — Great  Western  R.  Co.  v. 
Bunch,  13  App.  Cas.  81,  6  ERC  471 
[aff  17  Q.  B.  D.  215,  and  dlsappr  Berg- 
helm  v.  Great  Eastern  R.  Co.,  (  C.  P. 
D.  221]. 

[a]  Xn  Bnfland  (1)  the  rule  is 
stated  to  be  that  a  railway  company 
in  accepting  a  passenger  a  luggage 
for  carriage  in  a  passenger  train,  and 
in  the  carriage  with  the  passenger 
himself  enters  Into  a  contract  as 
common  carrier,  modified  only  to  the 
extent  that,  if  loss  happens  by  rea- 
son of  want  of  care  of  the  passenger 
himself  who  has  taken  within  his 
own  Immediate  control  the  goods 
which  are  lost,  its  contract  as  In- 
surer does  not  apply.  Great  West- 
ern R.  Co.  v.  Bunch,  13  App.  Cas.  81, 

6  ERC  471    [aff  17  Q.  B.  D.  215,  and 


it  does  not  assume  the  carrier's  .liability  of  an 
insurer,  but  becomes  liable  only  for  failing  to  exer- 
cise each  reasonable  care  to  protect  such  effects 
from  loss  or  injury,40  and  this  liability  extends  to 
loss  occurring  through  an  employee  while  acting 
within  the  scope  of  his  employment  in  carrying  a 
passenger's   baggage   to  or  from  the  train,41  bat 

fails  so  to  do  after  being  so  apprised, 
a  new  duty  arises,  Independent  of  the 
Implied  contract  between  carrier  and 


R.  Co.,  3  C.  P.  D.  221];  Le  Conteur  v. 
London,  etc.,  R.  Co.,  L.  E.  1  Q.  B.  54, 
6  B.  &  8.  961,  118  ECL  961,  122  Re- 
print 1448;  Talley  v.  Great  Western 
R,  Co.,  L.  R.  6  C.  P.  44;  RtchaHfc  v. 
London,  etc.,  R  Co.,  7  C.  B.  839T  62 
ECL  839,  187  Reprint  332;  Great 
Northern  R.  Co.  v.  Shepherd,  8  Exoh. 
30.  155  Reprint  1246.  (2)  The  fact 
that  a  passenger  directs  a  porter  to 
place  his  luggage  on  the  seat  of  the 
carriage  in  which  he  is  going  to 
travel,  and  it  is  so  placed,  is  not  suf- 
ficient to  take  the  luggage  from 
under  the  control  of  the  carrier  so  as 
to  render  it  irresponsible  for  its  loss. 
Le  Conteur  v.  London,  etc.,  R.  Co.,  L. 
R.  1  Q.  B.  54,  6  B.  &  S.  961,  118  ECL 
961,  122  Reprint  1448. 

[b]  Baals  of  carrier's  liability. — 
"Reasoning  by  analogy  from  the 
principles  underlying  the  last  clear 
chance  doctrine,  as  established  in 
this  state,  we  hold  that  in  cases 
where  the  servants  of  the  carrier,  in 
charge  of  its  cars  and  responsible  for 
their  management  and  the  care  and 
protection  of  passengers,  are  apprised 
of  a  passenger's  imminent  peril  to 
theft,  robbery,  or  any  loss  or  dam- 
age to  his  property,  money,  and  bag- 
gage in  his  own  possesisfon,  and  the 
carrier,  by  and  through  such  serv- 
ants, has  it  in  Its  power,  and  Is  able 
to  prevent  such  damage  to  or  loss  of 
property,  and  negligently  or  willfully 


passenger,  and,  for  such  failure  to 
prevent  loss  of  or  damage  to  such 
property,  the  carrier  is  liable  to  such 


passenger  for  any  loss  or  damage  so 
sustained,  which  is  the  proximate  re- 
sult of  such  failure  to  render  such 
assistance  as  might  reasonably  have 
been  rendered  under  the  circum- 
stances. In  such  instances,  the  lia- 
bility arises  from  the  failure  te  dis- 
charge the  new  duty  which  comes 
into  existence  when  the  carrier  has 
knowledge  that  the  passenger  Is 
about  to  suffer  such  property  loss, 
and  such  loss  or  damage  is  not  re- 
lated to  the  implied  contract  between 
the  passenger  and  the  carrier,  and 
for  this  reason -the  amount  of  recov- 
ery In  such  instances  is  not  limited 
by  such  contract,  and  the  passenger 
may  recover  the  full  value  of  any 

?roperty  or  money  lost,  or  compensa- 
ton  for  damage  so  sustained  to  such 
?>roperty,  which  the  carrier,  after  ob- 
aining  such  knowledge  of  the  pas- 
sengers peril,  might  have  prevented 
by  the  exercise  of  reasonable  care 
and  diligence  in  protecting  the  pas- 
senger."    Repp  v.   Indianapolis,  etc.. 

Tract.  Co.,  (Ind.  AJ   ""  

[transf  111  NE  6141 

[c]  Dropping  property  out  of  ear. 
— (1)  A  carrier  Is  not  liable  for  the 
loss  of  a  bag  containing  money  and 
Jewelry,  carried  in  the  hand  of  a  pas- 
senger and  by  her  accidentally 
dropped  through  an  open  window,  al- 
though on  notice  of  loss  it  refuses  to 
stop  the  train  short  of  a  usual  sta- 
tion to  enable  her  to  recover  it.  Hen- 
derson v.  Louisville,  etc.,  R.  Co..  123 
U.  S.  61,  64,  8  SCt  60,  81  L.  ed.  92 
(where  the  court  said:  "Even  If  no 
negligence  Is  to  be  Imputed  to  her  in 
attempting  to  shut  the  window  with 
the  bag  in  her  hand,  yet  her  drop- 
ping the  bag  was  not  the  act  of  the 
defendant  or  its  servants,  nor  any- 
thing that  they  were  bound  to  fore- 
see or  to  guard  against;  and  after  it 
had  happened,  she  had  no  legal  right, 
for  the  purpose  of  relieving  iter  from 
the  consequences  of  an  accident  for 
which  they  were  not  responsible,  to 
require  them  to  stop  the  train,  short 


Tract.  Co.,  (Ind..  A,)  109  NTS  441,  445 


dlsappr    Berghelm.  v.    Great    Eastern  „of  a  usual  station,  to  the  delay  and 


inconvenience  of  other  passengers, 
and  the  possible  risk  of  collision 
with  other  trains").  (2)  Where  a 
passenger  on  a  subway  loses  a  violin, 
due  to  a  sudden  Jerk  of  the  car.  but 
without  negligence  of  the  carrier.  It 
is  under  no  duty  to  stop  the  car  be- 
tween stations  to  permit  him  to  re- 
gain it.  Bursteen  v.  Boston  El.  R 
Co.,  211  Mass.  459,  98  NE  27,  39  LRA 
NS  313,  AnnCasl913B  558  and  note. 

[d]  Bobbery*—  (1)  Where  the  con- 
ductor In  charge  of  defendant's  street 
oar  failed  to  protect  a  passenger 
from  robbery,  he  did  not  exercise  the 
reasonable  care  which  a  carrier  owes 
a  passenger  to  protect  him  from  loss 
of  personal  effects,  and  defendant 
was  liable.  Repp  v.  Indianapolis, 
etc.,  Tract.  Co.,  (Ind.)  Ill  NE  614 
[transf  (A.)  109  NE  441].  (2)  A  car- 
rier cannot  be  held  liable  for  the  rob- 
bery of  a  passenger  in  a  crowded 
coach,  on  the  ground  that  the  over- 
crowded condition  of  the  coach  was 
the  cause  thereof,  nor  is  the  station 
master  bound  in  such  a  case  to  stop 
the  train  and  hold  it  until  the  par- 
ties charged  with  the  robbery  can  be 
found.  Cobb  v.  Great  Western  R. 
Co.,  [1894]  A.  C.  419  [dist  Pounder  v. 
North  Eastern  R.  Co.,  (1892)  1  Q.  B. 
385]. 

41.  Hasbrouek  v.  New  York  Cent., 
etc.,  R.  Co..  202  N.  Y.  363,  95  NE  80S. 
35    LRANS    637.    AnnCasl912D    1154 


For  later  oases,  developments  and  changes  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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does  not  extend  to  large  sums  of  money  or  other 
property  of  exceptional  value  retained  by  the  pas- 
senger in  his  control,  without  the  knowledge  of 
the  carrier.43  The  mere  fact  of  a  loss,  without 
any  circumstance  connecting  it  with  a  failure  on 
the  part  of  the  carrier's  employees  to  exercise  due 
care,  is  not  sufficient  to  show  that  it  was  caused 
by  negligence.43  Even  where  the  passenger's  effects 
are  in  his  possession,  the  carrier  may  be  held  liable 
as  an  insurer  where  it  has  improperly  refused 
to  accept  such  effects  as  baggage  to  be  carried  in 
the  baggage  car.44 

A  usage  or  custom  to  allow  passengers  to  carry 
packages  of  merchandise  in  passenger  cars,  in  dero- 
gation of  the  common-law  contract  of  carriage,  must 
be  so  general,  certain,  uniform,  and  notorious,  that 
it  can  be  concluded  that  the  officers  and.  agents  of 
such  company  possessed  knowledge  of  such  usage, 
and  acquiesced  therein,  in  such  manner  that  it 
became  a  part  of  the  contract  of  carriage;45  and 
if  such  usage  has  been  so  acquiesced  in  as  to 
amount'  to  a  regulation,  the  carrier  can  resume  its 
rights  under  the  law  only  after -reasonable  notice  of 
its  rescission  of  the  regulation.4* 


Articles  left  on  train1  by  passenger.  Where  the 
passenger  leaves  his  baggage  on  his  seat  in  the 
train,  forgetting  to  take  it  with  him  on  leaving  the 
train  at  his  destination,  and  it  is  afterward  lost  or 
stolen,  he  generally  cannot  hold  the  carrier  liable 
for  its  loss."  But  if  he  can  show  that  the  wrongful 
conduct  of  the  carrier's  employees  was  the  proxi- 
mate cause  of  the  loss,  either  by  their  failing  to 
take  care  of  his  baggage  after  full  knowledge  of 
the  facts  or  in  any  other  way,  he  may  make  the 
carrier  responsible.  Where  a  carrier  undertakes 
to  provide  a  place  for  the  safe-keeping  of  articles 
that  may  be  inadvertently  left  by  passengers  on  its 
cars,  and  makes  it  the  duty  of  its  employees  to  take 
charge  of  such  articles,  it  will  be  deemed  a  part  of 
its.  business  to  take  and  keep  charge  of  such  articles 
until  called  for  by  the  owner.49 

[f  1575]  4.  Passenger  Not  Accompanying  Bag- 
gage. According  to  some  authorities, '  the  under- 
taking of  the  carrier  is  to  carry  the  passenger,  and 
with  him  his  reasonable  baggage  and,  if  through  the 
passenger's  fault  the  baggage  does  not  go  r>n  the 
same  train  with  him,  it  must  go  as  freight,  and  the 
carrier  is  entitled  to  added  compensation  therefor;10 


[aft  187  App.  Dlv.  632,  122  NTS  123 
faff  64  Misc.  478,  118  NTS  735)]; 
Union  Pao.  R.  Co.  v.  Grace,  22  Wyo. 
452,  1*43  P  363.  LRA1915B  608  and 
note. 

[a]  Theft  or  nsgllfnoe  of  em- 
ployeew— Where  a,  passenger  places 
bis  baggage  in  the  custody  of  the 
carrier^  employee,  the  carrier  ia  lia- 
ble not  only  for  theft  by  the  em- 
ployee, but  also  for  his  negligence. 
Hasbrouck  v.  New  Tork  Cent.,  etc. 
R.  Co.,  137  App.  Dlv.  632,  122  NTS 
128  Caff  64  Misc.  478.  118  NTS  735, 
and  aff  202  N.  T.  362,  96  NE  808,  35 
LRANS  537,  AnnCasl912D  1150]. 
.  Porters  at  stations  see  Infra  I  1588. 

48.  Ind. — Repp  v.  Indianapolis, 
etc..  Tract.  Co..  Ill  NE  614,  616 
Itransf  (A.)  109  NE  441  and  quot 
Cyc]. 

Iowa. — HUlls  v.  Chicago,  etc.,  R. 
Co.',  72  Iowa  228.  83  NW  643. 

La. — Del  Valle  v.  Steamboat  Rich- 
mond, 27  La.  Ann.  90  (Jewels  of  six 
thousand   dollars  value). 

Mass. — Levins  v.  New  Tork,  etc.. 
R.  Co.,  183  Mass.  176,  66  NE  803,  97 
AmSR  434. 

N.  T. — Weeks  v.  New  Tork,  etc,  R. 

Co.,  72   N.  T.  50,  28  AmR  104    Caff  9 

Hun    669];    Knierlem    v.    New    Tork 

'Cent.,  etc.,  R.  Co.,  109  App.  Div.  709, 

96  NTS  602,  17  NTAnnCas  415. 

Oh. — Greenfield  First  Nat.  Bank  v. 
Marietta,  etc.,  R.  Co.,  20  Oh.  St.  269, 
5  AmR   655. 

[a]  XUnstcatioHSv— (1)  Where  a 
passenger    retains    the    custody   and 

? possession  of  money  which  is  not  in- 
ended  for  use  on  the  Journey,  the 
carrier  assumes  no  liability  whatso- 
ever, and  is  not  liable  for  a  theft 
thereof  even  though  committed  by  Its 
own  employee.  Levins  v.  New  York, 
etc.,  R.  Co.,  183  Mass.  176,  66  NE  803, 

97  AmSR  434.  (2)  There  was  a  ver- 
dict for  plaintiff  in  the  trial  court  for 
sixteen  thousand  six  hundred  and 
eighty-five  dollars  which  represented 
the  value  of  certain  bonds  forcibly 
taken  from  him  while  he  was  a  pas- 
senger on  one  of  defendant  com- 
pany's trains.  It  appeared  that  the 
train  stopped  a  short  distance  from 
its  destination,  and  that  plaintiff  left 
his  seat  and  went  to  the  platform  of 
his  car  to  see  what  was  the  matter. 
While  there  he  was  suddenly  seised 
by  three  men  who  had  Just  entered 
the  car  and  robbed  of  his  bonds.  No 
employee  of  the  company  was  on  the 
car  at  the  time,  nor  had  any  precau- 
tionary measures  been  taken  by  the 
company  to  protect  its  passengers 
from  such  dangers,  although  It  ap- 
peared that  another  robbery  had 
taken  place  In  that  vicinity.  The 
trial  court  held  that  plaintiff  was 
entitled  to  recover  the  value  of  the 


bonds  of  which  he  had  thus  been 
robbed,  except  one  which  was  over- 
due and  was  afterward  returned. 
But  the  court  of  appeals  held  that 
the  company  was  not  liable.  It  was 
shown  that  plaintiff  had  the  bonds  in 
an  Inside  pocket,  and  had  given  no 
notice  to  the  company  or  Its  agents 
of  the  fact  of  his  having  them.  The 
court  therefore  held  that  as  the 
bonds  were  wholly  in  plaintiff's  pos- 
session and  under  his  control,  the 
company  was  under  no  contract  with 
him  other  than  that  created  by  his 
purchase  of  an  ordinary  ticket;  he 
had  paid  nothing  for  the  safe  car- 
riage of  his  bonds,  nor  put  the  com- 
?any  on  notice  so  that  ft  might  pro- 
ect  him,  and  he  was  therefore  not 
entitled  to  recover.  Weeks  v.  New 
Tork,  etc,  R.  Co.,  72  N.  T.  50,  28  Am 
R  104. 

43.  Cohen  v.  New  Tork  Cent.,  etc., 
R.  Co.,  121  App.  Div.  6,  106  NTS  488; 
Union  Pac.  H.  Co.  v.  Grace.  22  Wyo. 
452.  143  P  353,  LRA1915B  608. 

44.  Munster  v.  South  Eastern  R. 
Co.,  4  C.  B.  N.  S.  676,  93  ECL  676,  140 
Reprint  1257. 

45.  Runyan  v.  Central  R.  Co.,  64 
N.  J.  L.  67,  44  A  985,  48  LRA  744. 

[a]  ■mall  packages  of  merchan- 
dise.—A  usage  to  allow  passengers  to 
carry  small  packages  of  merchandise 
must  not  only  be  clear  and  explicit, 
but  it  also  must  be  distinguished 
from  mere  acts  of  accommodation: 
and  the  mere  fact  that  such  acts  of 
accommodation  have  been  constantly 
done,  not  in  obedience  to  duty  or  con- 
tract, but  as  a  matter  of  form  and 
indulgence,  cannot  compel  their  con- 
tinuance. Runyan  v.  Central  R  Co., 
64  N.  J.  L.  67.  44  A  985,  48  LRA  744. 

[b]  A  habit  of  one  particular  pas- 
senger to  carry  packages  of  merchan- 
dise Into  the  passenger  cars,  and  with 
him  on  his  Journey,  will  not  consti- 
tute a  usage  or  practice  which  can  be 
relied  on  by  passengers  as  a  general 
regulation  of  the  railroad  company. 
Runyan  v.  Central  R.  Co.,  64  N.  J.  L. 
67.  44  A  985,  48  LRA  744. 

46.  Runyan  v.  New  Jersey  Cent. 
R.  Co.,  61  N.  J.  L.  537,  41  A  367,  68 
AmSR  711.  43  LRA  284. 

47.  Illinois  Cent.  R.  Co.  v.  Handy, 
63  Miss.  609,  56  AmR  846;  Tower  v. 
Utlca,  etc.,  R.  Co.,  7  Hill  (N.  T.)  47, 
42  AmD  36;  Talley  v.  Great  WeBtern 
R.  Co.,  L.  R.  6  C.  P.  44;  Ramsay  v. 
Bell,  1  Pr.  Edw.  Isl.  417. 

[a]  B asanas  for  rule. — "No  car- 
rier, however  discreet  and  vigilant, 
would  think  of  turning  his  attention 
to  property  of  the  passenger  In  the 
situation  of  the  article  In  question, 
or  imagine  that  any  responsibility  at- 
tached to  him  In  respect  to  it.  Even 
an  innkeeper  ia  not  liable  where  the 


guest  takes  the  goods  to  his  room  for 
the  purpose  of  having  the  care  of 
them  himself.  Burgess  v.  Clements, 
4  M.  ft  S.  306.  106  Reprint  848.  .  .  . 
The  carrier  is  not  bound  to  act  as 
guardian  for  his  passenger,  and  treat 
him  as  a  ward  under  age.  The  pas- 
senger must  at  least  assume  the  re- 
sponsibility of  taking  ordinary  care 
or  himself,  Including  the  wearing  ap- 
parel about  his  person."  Tower  v. 
Utlca,  etc.,  R.  Co.,  7  Hill  (N.  T.)  47, 
48,  42  AmD  36. 

48.  Kinsley  v.  Lake  Shore,  etc.,  R. 
Co.,  125  Mass.  64,  28  AmR  200: 
O'Grady  v.  Chicago,  etc,  R.  Co.,  90 
Nebr.  339,  133  NW  426  (willful  re- 
fusal to  allow  a  passenger  to  reenter 
car  to  get  baggage);  Bonner  V.  Men- 
don,  4  Tex.  A.  Civ.  Cas.  1  234.  16  SW 
976:  Gamble  v.  Great  Western  R.  Co., 
24  U.  C.  Q.  B.  407. 

[a]  ■riaisfonnatlon  as  to  move- 
ments t»f  trains— (1)  A  passenger 
who  on  Inquiry  is  told  by  trainmen 
that  the  car  in  which  he  left  his  bag- 
gage would  go  on  through  and  not  be 
switched  ofrT  Is  Justified  in  relying 
on  the  correctness  of  such  informa- 
tion and  in  assuming  that  It  would 
not  be  switched  off  so  as  to  endanger 
losing. his  baggage  in  Such  car.  Mis- 
souri, etc,  R.  Co.  v.  Klrkpatrlck, 
(Tex.  Civ.  A.)  165  SW  500.  (2) 
Where  on  arriving  at  his  destination 
the  passenger  was  warned  by  an  em- 
ployee of  the  company  to  get  off 
quickly  as  the  train  was  about  to 
move,  and  In  his  haste  occasioned  by 
this  warning  plaintiff  having '  his 
family  with  him  forgot  his  valise, 
and  remembered  it  as  the  train  was 
moving  off,  and  he  at  once  notified 
the  company's  officials  of  his  loss, 
and  of  what  the  valise  contained,  and 
an  employee  was  the  sole  occupant 
of  the.  car  as  It  moved  off,  plaintiff 
was  allowed  to  recover  for  the  loss 
of  his  valise  and  Its  contents,  which 
consisted  of  a  diamond  ring,  a  gold 
watch,  and  money,  all  of  the  value  of 
four  hundred  and  thirty  dollars,  it 
appearing  that  the  valise  was  In  the 
custody  of  defendant's  employees  sev- 
eral hours  before  it  was  returned 
rifled.  Bonner  v.  Mendoza,  4  Tex.  A. 
Civ.  Cas.  1  234,  16  SW  976. 

49.  Morris  v.  Third  Ave.  R.  Co., 
1  Daly  (N.  T.)   202.  23  HowPr  345. 

60.  U.  S.— The  Elvira  Harbeck.  8 
F.  Cas.  No.  4,424,  2  Blatchf.   336. 

Colo. — Denver,  etc,  R.  Co.  v. 
Doyle,  58  Colo.  327,  145  P  688,  LRA 
1916D  113. 

111. — Bradley  v.  Chicago,  etc.,  R. 
Co.,.  147  111.  A.  397. 

Iowa. — Hicks  v.  Wabash  R.,  Co.,  131 

Iowa  295,  108  NW  534.  8  LRANS  235. 

.   Me. — Graffam    v.    Boston,   «tc,    R. 

Co.,    «7    Me.    234;    Wilson    v.    Grand 
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and  if  no  added  compensation  is  paid,  the  carrier's 
liability  is  that  of  a  gratuitous  bailee  only.'1  Where 
the  failure  of  the  baggage  to  go  on  the  same  train 
with  the  passenger  is  due  to.  the  fault  of  the  car- 
rier,52 or  "where  the  carrier  expressly  or  impliedly 
consents  that  it  shall  go  on  a. different  train,58  the 
liability  of  the  carrier  is  the  same  as  in  cases  where 
the  baggage  is  carried  on  the  same  train  with  the 


passenger;54  and  according  to  some  modern  decisions 
the  carrier  is-  liable  as  such  for  a  passenger's  bag- 
gage, regardless  of  the  fact  that  he  does  not  go  on 
the  same  train  with  it,  and  whether  such  fact  is 
caused  by  the  carrier  or  the  passenger;55  and  it  has 
been  held  that  this  rule  applies,  although  the  pas- 
senger did  not  intend  to,  and  in  fact  did  not,  use 
the  ticket  on  which  the  baggage  was  checked.*8    A 


Trunk  R.  Co.,  67  Me.  138,  2  AmS  26, 
66  Me.  60,  96  AroD  436. 

Mass. — Collins  v.  Boston,  etc.,  R. 
Co.,  10  Cush.  606. 

N.  T. — Glasco  v.  New  York  Cent.  R. 
Co.,  36  Barb.  567.  But  aee  later  cases 
infra  notes  55,  57. 

Kng. — Becher  v.  Qreat  Eastern  R. 
Co.,  L.  R.  6  Q.  B.  241. 

[a]     Where  a  husband  does  not  ac- 


company baggage  which  consists  of 

articles    used    by    hi 

and  child,  but  it  is  accompanied  by 


himself,    his   wife. 


such  wife  and  child,  he  is'sufflciently 
represented,1  and  may  recover  for  its 
loss.  Curtis  v.  Delaware,  etc.,  R. 
Co.,  74  N.  Y.   116,  30  AmR  271. 

[bj  Where  baggage  was  for- 
warded on  the  orders  of  the  passen- 
ger, with  directions  as  to  charges  for 
storage  and  transportation,  the  pas- 
senger having  completed  his  journey 
by  another  route,  the  carrier  for- 
warded such  baggage  as  a  carrier  of 
goods  for  hire,  and  not  as  baggage. 
Hicks  v.  Wabash  R.  Co.,  131  Iowa 
295.   108  NW   534.   8   LRANS   236. 

SI.  Conn. — Beers  v.  Boston,  etc., 
R.  Co.,  67  Conn.  417.  34  A  541,  62  Am 
SR  293,  32  LRA  536. 

111. — Bradley  v.  Chicago,  etc.,  R. 
Co..  147  .111.  A.   397. 

Me. — Wood  v.  Maine  Cent.  R.  Co., 
98  Me.  98,  56  A  467,  99  AmSR  339 
and  note;  Wilson  v.  Grand  Trunk  R. 
Co.,  56  Me.  60,  96  AmD  435.  67  Me. 
138,  2  AmR  26. 

Mass. — Collins  v.  Boston,  etc,  R. 
Co.,  10  Cush.  606. 

Mich. — Marshall  v.  Pontiac.  etc., 
R.  Co.,  126  Mich.  45,  85  NW  242,  65 
LRA  650  and  note. 

N.  H. — Elklns  v.  Boston,  etc.,  R.' 
Co.,  23  N.  H.  275. 

N.  Y. — Howell  v.  Grand  Trunk  R. 
Co.,  92  Hun  423,  26  NYS  544.  But 
see  later  cases  infra  notes  55,  57. 

N.  C. — Perry  v.  Seaboard  A'r  Line 
R.  Co.,  171  N.  C.  158,  88  SE  156,  LRA 
1916E  478;  Kindley  v.  Seaboard  Air 
Line  R.  Co.,  151  N.  C.  207,  65  SE  897, 
24  LRANS  634;  Brick  v.  Atlantic 
Coast  Line  R.  Co.,  145  N.  C.  203,  58 
SE  1073,  122  AmSR  440,  13  AnnCas 
328. 

[a]  In  the  absenoe  of  special 
agreement,  the  carrier  does  not  incur 
liability  as  an  Insurer  of  the  baggage 
of  a  passenger,  unless  the  passenger 
accompanies  It  in  its  transportation, 
or  Is  prevented  from  so  doing  by  the 
fault  of  the  carrier;  and,  where  the 
owner  does  not  become  a  passenger, 
the  carrier  does  not  have  his  prop- 
erty in  the  character  of  baggage,  and 
is  not  responsible  for  It  as  such. 
Wood  v.  Maine  Cent.  R.  Co.,  98  Me. 
98,  56  A  467,  99  AmSR  339  and  note. 

[b]  Stop-over. — Where  a  passen- 
ger purchased  a  ticket  and  obtained 
permission  to  stop  over  at  an  Inter- 
mediate station  until  the  ntfxt  day, 
and  also  asked  that  his  baggage  be 
put  off  there,  but  this  was  not  as- 
sented to,  and  it  was  carried  through 
to  the  point  of  destination  named  In 
the  ticket,  where  It  was  taken  charge 
of,  pursuant  to  law,  by  the  customs 
officer  of  the  United  States,  and  while 
In  his  custody  was  destroyed  by  Are, 
the  company  was  not  liable  for  the 
loss.  Howell  v.  Grand  Trunk  R.  Co., 
92  Hun  423,  36  NYS  544. 

S3.  Ala. — Southern  R.  Co.  v.  Fos- 
ter, 7  Ala.  A.  487.  60  S  993. 

Ark. — Haas  v.  Louisiana,  etc.,  R. 
Co.,  76  Ark.  607,  89  SW  1001. 

111. — Wald  v.  Pittsburg,  etc.,  R.  Co., 
162  111.  545,  44  NE  888,  53  AmSR  332, 
35   LRA  356   [rev  60  111.  A.  460]. 

La. — Logan  v.  Pontchartraln  R. 
Co.,  11  Rob.  24,  43  AmD  199. 

Me— Wood  v.   Maine   Cent.  R.  Co., 


98    Me.   98,    66   A  457,   99  AmSR   339 
and  note. 

N.  C. — Ferry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  158,  88  SB  166,  LRA 
1916E  478. 

Tenn. — Crout  v.  Yasoo,  etc  R.  Co., 
131  Tenn.  667.  176  SW  1027,  LRA 
1916E  281. 

'  V*. — Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  21  Gratt.   (62  Va.)  664. 

Delay  In  transporting  baggage  gen- 
erally see  infra  I   1577. 

53.  Warner  v.  Burlington,  etc.,  R. 
Co.,  22  Iowa  166,  92  AmD  389;  Perry 
v.  Seaboard  Air  Line  R.  Co.,  171  N.  C. 
168,  88  SE  156,  LRA1916E  478;  Crout 
v.  Yazoo,  etc.,  R.  Co.,  131  Tenn.  667, 
176  SW  1027,  LRA1916E  281. 

[a]  Extra  compensation. — Where 
a  railroad  passenger  checks  his  bag- 
gage, on  a  train  other  than  the  one 
he  rides  on,  for  extra  compensation, 
the  railroad  is  liable  for  loss  of  or 
Injuries  to  It  as  a  carrier  of  freight. 
Perry  v.  Seaboard  Air  Line  R.  Co., 
171  N.  C.  158,  88  SE  156,  LRA1916E 
478. 

Iitmltationa  aa  to  trains  see  infra 
!  1679. 

54.  Warner  v.  Burlington,  etc.,  R. 
Co.,  22  Iowa  166,  92  AmD  889:  Curtis 
v.  Delaware,  etc.,  R.  Co.,  74  N.  Y. 
116.  30  AmR  271;  Moffat  v.  Long 
Island  R.  Co.,  123  App.  Dlv.  719,  107 
NYS  1113;  Estes  v.  St.  Paul,  etc.,  R. 
Co.,  7  NYS  863;  Camden,  etc.,  R.,  etc., 
Co.  v.  Belknap.  21  Wend.  (N.  Y.)  364; 
Wilson  v.  Chesapeake,  etc.,  R.  Co., 
21  Gratt.    (62  Va.)    654. 

56.  Ala. — Alabama  Great  South- 
ern R.  Co.  v.  Knox,  184  Ala.  485,  63 
S   538,   49   LRANS   411. 

Ark. — St.  Louis,  etc.,  R.  Co.  v.  De 
Witt,  115  Ark.  678.  171  SW  906. 

Ga. — Southern  R.  Co.  v.  Dlnktns, 
etc..  Hardware  Co.,  139  Ga.  332,  77 
SE  147,  43  LRANS  806  and  note. 

Minn. — McKlbbin  v.  Wisconsin 
Cent.  R.  Co.,  100  Minn.  270,  110  NW 
964,  117   AmSR   689,  8   LRANS   489. 

N.  J. — Larned  v.  New  Jersey  Cent. 
R.  Co„  81  N.  J.  L.  571,  79  A   289. 

N.  Y. — Melster  v.  Woolverton,  140 
App.  Dlv.  926  mem,  125  NYS  439  [aft 
67  Misc.    167,   121    NYS   606]. 

S.  C. — Adger  v.  Blue  Ridge  R.  Co., 
71  S.  C.  213,  50  SE  788,  110  AmSR 
568. 

"It  makes  no  difference  In  these 
modern  times  whether  or  not  the 
baggage  Is  transported  upon  the 
same  train  with  the  passenger,  al- 
though he  has  the  right  to  nave  it 
done.  Section  6615,  Kirby's  Digest." 
St.  Louis,  etc.,  R.  Co.  v.  De  Witt,  116 


Ark.   578,  171  SW  906.  908. 

"While  the  text-writers  have  clung 
to  the  ancient  rule  that  In  order  to 
fix  liability  upon  a  carrier  for  the 
loss  or  destruction  of  baggage,  as  a 
carrier  of  baggage,  as  distinguished 
from  a  carrier  of  freight,  the  owner 
must  stand  In  the  relation  of  a  pas- 
senger and  must  accompany  his 
baggage,  and  if  he  does  not  do  so  the 
carrier  would  under  certain  circum- 
stances be  liable  only  as  a  carrier  of 
freight,  we  think  that  there  is  no 
need  for  said  distinction  as  the  lia- 
bility is  practically  the  same."  Ala- 
bama Great  Southern  R.  Co..  v. 
Knox.  184  Ala.  485.  488,  63  S  638,  49 
LRANS  411. 

[a]  Seasons  for  rule. — (1)  "In 
the  early  development  of  railroads, 
it  was  likewise  regarded  as  neces- 
sary for  the  passenger  to  accompany 
his  baggage  for  the  purpose  of 
Identifying  It  and  receiving  It  when 
It  reached:  Its  destination.  This  Is 
still  necessary  in  England  and  other 
countries,  where  the  system  of 
checking  does  not  prevail.     But  now, 


carriers  In  this  country  frequently 
refuse  to  take  baggage  on  trains 
which  carry  passengers,  and  give 
notice  of  this  fact  in  their  time 
tables.  The  carrier  has  absolute  con- 
trol over  the  baggage  after  checking 
it,  until  It  reaches  its  destination, 
and  may  select  the  particular  train 
upon  which  it  Is  to  be  carried-  The 
fact  that  tC  person  purchasing  a 
ticket  does  not  ride  on  the  train  does 
not  In  itself  place  the  carrier  at  any 
disadvantage.  The  only  reasons  now 
existing,  why  a  person  purchasing 
a  ticket  without  the  intention  of 
taking  passage  should  not  be  re- 
garded as  a  passenger,  are  that  this 
relation  imposes  a  liability  upon  the 
carrier  that  would  not  otherwise 
exist;  and,  furthermore,  the  conduct 
of  the  carrier's  business  might  pos- 
sibly be  Interfered  with,  as  baggage 
must  necessarily  '  be  transported 
more  rapidly  than  freight."  Adger 
v.  Blue  Ridge  R.  Co.,  71  S.  C.  213. 
223.  50  SE  783,  110  AmSR  568.  (2) 
"The  old  rule  got  its  origin  when 
travel  was  such  that  the  owner  usu- 
ally accompanied  his  baggage,  could 
keep  an  eye  on  It,  and  point  it  out 
along  the  journey,  and  perhaps  at  a 
time  when  the  check  system  and 
separate  baggage  cars  were  not  in 
vogue,  such  as  stagecoach  and  steam- 
boat travel,  but  there  Is  no  reason 
for  such  a  rule  In  modern  times, 
when  the  owner  can  serve  no  good 
purpose  or  aid  the  carrier  in  the 
slightest  by  riding  on  the  same  train 
with  his  baggage.  Indeed,  modern 
travel  has  done  away  with  the  only 
sound  reason  for  the  old  rale.  and. 
with  the  reason  removed,  the  rule 
should  become  obsolete."  Alabama 
Great  Southern  R.  Co.  v,  Knox.  184 
Ala.  485,  489.  63  S  538.  49  LRANS 
411.  (3)  "The  methods  of  railroad 
companies  In  the  transportation  of 
baggage  have  changed  greatly  of 
late  years,  even  to  the  extent  of 
running  trains  exclusively  for  bag- 
gage; and  it  is  notorious  in  many 
cases,  especially  at  certain  seasons, 
the  passenger  has  no  assurance  what- 
ever that  his  baggage  will  go  on  the 
same  train  as  that  which  he  takes 
himself,  even  when  checked  in  due 
season  for  that  purpose.  Baggage 
may  be  checked  from  house  at  start- 
ing point  to  another  house  at  place 
of  destination,  and  be  transported 
quite  Independently  of  the  train 
taken  by  the  passenger.  We  think, 
therefore,  that  a  railroad  which 
checks  baggage  on  a  passage  ticket 
and  thereby  assumed  entire  control 
of  It,  takes  It  primarily  as  a  car- 
rier; and  the  mere  fact  that  the  pas- 
senger does  not  take  the  same  train 
as  the  baggage  does  not  modify  or 
change  this  status."  Larned  v.  New 
Jersey  Cent.  R.  Co..  81  N.  J.  L.  571. 
79  A  289.  To  same  effect  McKlbbin 
v.  Wisconsin  Cent.  R.  Co..  100  Minn. 
270,  110  NW  964.  117  AmSR  689.  8 
LRANS    489. 

[b]  In  Hew  York  L.  (1907)  c  429 
IS  2,  38,  under  which  express  com- 
panies are  common  carriers  and 
made  liable  for  loss  of  property,  ap- 
ply only  to  the  personal  baggage  of 
a  traveler;  but  it  is  not  necessary 
to  the  status  as  "baggage"  that  a 
passenger  should  be  carried  at  the 
same  time  the  baggage  Is  trans- 
ferred. Melster  v.  wfoolverton.  140 
App.  Dlv.  926  mem,  126  NYS  439 
[afT  67   Misc.   167,   121   NYS   606]. 

56.  Alabama.  Great  Southern  R. 
Co.  v.  Knox,  184  Ala.  488.  63  S  538, 
49    LRANS    411. 

"It  matters  not  whether  the  failure 
of  the  plaintiff  to  use  the  ticket  as  a 


For  later  eas««,  developments  and  ohanges  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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carrier's  practice  of  giving  checks  in  exchange  for 
transfer  company  checks  amounts  to  an  agreement 
to  receive  the  baggage  when  it  arrives  and  to  check 
it  to  its  destination  seasonably,  and  contemplates 
that  it  may  not  go  by  -  the  train  the  passenger 
takes;  and  hence  the  carrier's  liability  for  the  bag- 
gage so  checked  is  not  lessened  because  it  does  not 
go  on  the  same  train."  Where  the  passenger  and 
the  carrier  specially  stipulate  that  his  baggage  will 
be  transported  only  over  such  lines  and  between 
such  stations  as  the  passenger  will  travel  on  the 
same  date,  the  contract  controls,  and  if  the  passen- 
ger intentionally  fails  to  travel  on  the  same  day 
with  his  baggage,  the  liability  of  the  carrier  for  the 
baggage  is  that  of  a  gratuitous  bailee."* 

[i  1576]  5.  Conversion.  The  carrier  is  liable  for 
the  conversion  of  a  passenger's  baggage  by  its  serv- 
ants or  agents,  or  by  a  stranger,  where  it  results 
from  a  want  of  due  care  on  the  carrier's  part;** 


thus  for  a  misdelivery  of  the  baggage  of  a  passen- 
ger the  carrier  will  be  liable  without  regard  to 
negligence  on  his  part,  as  for  conversion.60  In  the 
event  of  the  destruction  of  baggage  during  the  time 
it  is  in  the  carrier's  custody,  owing  to  its  delay  or 
conversion,  the  carrier's  liability  is  that  of  an 
insurer  of  its  safe  delivery,  and  not  of  a  ware- 
houseman, although  it  may  at  the  time  be  stored.*1 
[J  1577]  6.  Delay.82  The  carrier  is  liable  for  any 
delay  in  transporting  and  delivering  baggage, 
whether  the  baggage  itself  is  injured  thereby  or 
not.83  And,  although  it  has  been  held  that  the  car- 
rier is  not  bound  to  carry  the  baggage  on  the  same 
train  with  the  passenger,  but  merely  to  transport 
it  within  a  reasonable  time,**  where  the  baggage  is 
delivered  to  the  carrier  in  proper  season,  it  is 'gen- 
erally its  duty  to  transport  it  on  the  same  train 
with  the  passenger,85  or  on  one  which  arrives  at 
his  destination  at  the  same  time  that  he  does,*8  and 


passenger  rendered  the  defendant  a 
carrier  of  her  trunk  as  freight  In- 
stead of  baggage,  for,  If  there  Is  a 
distinction,  ft  is  without  a  difference, 
as  the  duty  and  liability  are  the 
same,  and  the  fact  remains  that, 
when  defendant's  agent  sold  the 
plaintiff  the  ticket  to  Birmingham,  It 
agreed  to  transport  her  and  her 
trunk,  one  or  both,  for  the  price  paid, 
and  the  fact  that  the  plaintiff  did  not 
use  the  ticket,  or  did  not  Intend  to, 
did  not  render  the  defendant  a 
gratuitous  bailee  of  her  said  trunk, 
and  the  trial  court  properly  refused 
the  general  charge  proceeding  upon 
this  theory  of  the  case."  Alabama 
Great  Southern  R.  Co.  v.  Knox,  184 
Ala.  485.  4*3,  63  8  638,  4»  LRANS 
411. 

[a]  "It  la  Ulogloal  to  hold  that  a 
carrier  which  Issues  a  ticket  entitling 
the  owner  and  his  baggage  to  trans- 
portation becomes  a  gratuitous  bailee 
simply  because  the  owner  did  not 
intend  to,  and  in  fact  did  not,  avail 
herself  of  the  right  to  put  the  en- 
tire burden  upon  the  carrier."  Ala- 
bama Great  Southern  R.  Co.  v.  Knox. 
184  Ala.  485.  491,  63  S  588,  49  LRA 
NS  411. 

57.  Moffat  v.  Long  Island  R.  Co., 
123  App.   Dlv.   719,   107  NYS   1113. 

58.  Southern  R.  Co.  v.  Dinkins, 
etc..  Hardware  Co.,  139  Ga.  332.  77 
SB  147.  43  LRANS  80S  and  note; 
Crout  v.  Yasoo,  etc.,  R.  Co..  131  Tenn. 
667.  176  SW  1027,  LRA1916E  281 
and  note. 

limitation  aa  to  train,  see  infra 
i  1579. 

59.  Chesapeake,  etc.,  R. .  Co.  v. 
Hall,  136  Ky.  379,  124  SW  372,  Ann 
Casl912A  364;  Morris  v.  Third  Ave. 
R.  Co.,  1  Daly  (N.  Y.)  402,  23  How 
Pr  346;  Lake  Shore,  etc.,  R.  Co.  v. 
Warren.  3  Wyo.  134,  6  P  724. 

[a]  Xocosny, — A  carrier  receiving 
a  trunk  for  carriage  by  freight  with- 
out notice  that  it  contains  money  is 
liable  for  the  larceny  of  the  money 
by  an  agent  of  the  carrier  in  whose 
immediate  care  the  trunk  is  placed, 
although  the  carrier  would  not  have 
been  liable  if  the  money  had  been 
stolen  by  a  stranger,  or  had  been  lost 
by  Its  negligence,  or  other  cause,  and 
although  the  shipper  was  guilty  of 
the  first  wrong  if  falling  to  notify 
the  carrier  of  the  fact  that  the  trunk 
contained  money.  Chesapeake,  etc, 
R.  Co.  v.  Hall.  186  Ky.  379,  124  SW 
372,  AnnCasl912A  364. 

[b]  Tender  made  too  late.  ■  A  car- 
rier cannot  relieve  itself  from  lia- 
bility for  a  conversion  of  a  passen- 
ger's baggage,  by  tendering  ft  more 
than  a  year  after  demand  is  made  for 
it.  Lake  Shore,  etc.,  R.  Co.  v.  War- 
ren, 3  Wyo.  134,  6  P  724. 

80.  Waldron  v.  Chicago,  etc.,  R. 
Co.,  1  Dak.  351.  46  NW  456;  Morris 
v.  Third  Ave.  R.  Co.,  1  Daly  (N.  Y.) 
202;  Powell  v.  Myers,  26  Wend.  (N. 
Y.)  591;  Trice  v.  Miller.  3  Tex.  A. 
Civ.  Cas.  1   440. 

81.  McCormick  v.  Pennsylvania 
Cent.  R.  Co.,  99  N.  Y.   65,   1   NB  99. 


62  AmR  6. 

[a]  Xllastration*— (1)  In  an  ac- 
tion for  an  alleged  conversion  of  cer- 
tain trunks.  It  appeared  that  plaintiff 
with  his  family  and  baggage  consist- 
ing of  nine  trunks  went  to  defend- 
ant's depot  to  take  passage  for  Chi- 
cago. The  baggage-master  demanded 
an  extra  sum  for  excess  baggage, 
and  refused  to  deliver  the  checks 
until  it  was  paid.  Plaintiff  then  de- 
manded his  baggage,  but  was  refused 
It  because  It  was  in  the  baggage  van 
and  difficult  to  get  at,  and  would 
cause  the  van  to  miss  the  train.  The 
next  day  plaintiff  saw  the  president 
of  defendant  company,  who  promised 
that  the  baggage  should  be  stopped 
at  Pittsburg,  and  gave  plaintiff  an 
order  authorising  film  to  receive  it 
without  checks.  On  demanding  It  at 
Pittsburg  he  was  informed  that  it 
had  gone  on  to  Chicago,  but  was 
given  an  order  for  it  to  be  delivered 
to  him  there.  On  arriving  at  Chi- 
cago he  found  that  It  had  been  de- 
stroyed In  a  lire  the  night  before. 
It  was  held  that  the  facts  author- 
ized a  finding  that  defendant  had 
converted  the  baggage  at  the  start- 
ing point;  that  there  was  not,  subse- 
Sjently.  such  a  renewal  of  the  rela- 
on  of  carrier  and  passenger  and 
such  a  resumption  of  possession  and 
control  by  plaintiff  as  constituted  a 
waiver  of  any  claim,  except  for 
nominal  damages  for  such  conver- 
sion; assuming  the  wrongful  conver- 
sion, the  duty  rested  on  defendant, 
if  it  desired  to  escape  liability,  to 
restore  to  the  actual  possession  of 
plaintiff  the  property  wrongfully 
taken  from  him.  McCormick  v. 
Pennsylvania  Cent.  R.  Co..  99  N.  Y. 
65,  1  NB  99,  52  AmR  6.  (2)  But  com- 
pare the  holding  of  the  court  on  a 
previous  appeal  of  this  case,  on 
slightly  different  evidence,  to  the 
effect  that  the  passenger  had  so  far 
resumed  control  of  the  baggage  as 
to  prevent  a  recovery  of  more  than 
nominal  damages  for  the  original 
conversion.  McCormick  v.  Pennsyl- 
vania Cent.  R.  Co.,  80  N.  Y.  353. 

82.  Measure  of  damages  for  daisy 
see  infra  i   1600. 

83.  Ala. — St.  Louis,  etc..  R.  Co.  v. 
Lilly,  1  Ala.  A.  320,  55  S  937. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Campbell,  108  Ark.   432,  158  SW  120. 

Okl. — Choctaw,  etc.,  R.  Co.  v. 
Zwlrtz,  13  Okl.  411.  73  P  941. 

Or. — Brooks  v.  Northern  Pac.  R. 
Co.,  58  Or.  387,  114  P  949. 

Tex. — International,  etc.,  R.  Co.  v. 
Philips,  63  Tex.  590;  Mexican  Cent 
R.  Co.  v.  DeRosear,  (Civ.  A.)  109  SW 
949. 

Wis. — Alstschuler  v.  Atchison,  etc., 
R.  Co.,  165  Wis.  146,  144  NW  294.  49 
LRANS  491. 

[a]  Duty  of  prompt  transporta- 
tion.—A  carrier  checking  a  pas- 
senger's trunks  must  promptly  trans- 
port them,  and  where  the  carrier's 
agent,  with  knowledge  of  their  con- 
tents, checked  them,  the  carrier  is 
responsible  for  any  delay  In  their 
transportation.     Brooks  v.  Northern 


Pac.  R.  Co..  68  Or.  387,  114  P  949. 

84.  St.  Louis  Southwestern  R.  Co. 
v.  Ray,  13  Tex.  Civ.  A.  628,  85  SW 
961.     See  also  supra  I   1575. 

86.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
DeWltt,  115  Ark.  578,  171  SW  906. 

Colo. — Denver,  etc.,  R.  Co.  v.  Doyle. 
68    Colo.   327,   146    P   688,   LRA1915D 

111. — Wald  v.  Pittsburg,  etc.,  R.  Co., 
162  111.  546.  44  NB  888,  S3  AmSR  832. 
35  LRA  366. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Tapp, 
6  Ind.  A  304,  33  NB  462. 

Minn.— Conhelm  v.  Chicago  Great 
Western  R.  Co..  104  Minn.  312,  116 
NW  581,  124  AmSR  6-28.  17  LRANS 
1091  and  note,  15  AnnCas  889  and 
note. 

Mo. — Griffith  v.  Atchison,  etc.,  R. 
Co.,  114   Mo.  A   591,  90  SW  408. 

N.  Y.— Glasco  v.  New  York  Cent. 
R.  Co.,  36  Barb.  557. 

"The  obligation  of  a  railroad  com- 
pany undoubtedly  Is  to  take  what- 
ever is  delivered  and  received  as  bag- 
gage from  a  passenger,  in  the  bag- 
gage car  of  a  passenger  train  in 
which  the  passenger  takes  his  pas- 
sage, and  take  It  along  with  and 
deliver  it  to  the  passenger  at  the 
place  of  destination,  in  the  usual 
manner  of  transporting  and  deliver- 
ing baggage.  And  In  this  respect  the 
obligation  is  the  same,  whether  the 
baggage  is  within  the  quantity  al- 
lowed to  a  passenger  to  be  carried 
without  any  charge,  other  than  the 
ordinary  fare'  of  the  passenger,  or 
whether  it  Is  an  extra  quantity,  for 
Which  an  additional  charge  Is  made. 
If  It  is  taken'  as  the  baggage  of  the 
passenger,  whether  ordinary  or  extra, 
it  is  to  be  carried  with  the  passenger, 
unless  there  Is  some  agreement  to 
the  contrary-"  Glasco  v.  New  York 
Cent.  R.  Co.,  36  Barb.  (N.  Y.)  657, 
662. 

"It  will  be  assumed  In  the  absence 
of  an  express  agreement  to  the  con- 
trary that,  in  the  checking  thereof, 
the  carrier  and  passenger  both  con- 
template '  and  understand  that  the 
baggage  Is  to  be  forwarded  with  the 
same  expedition  as  that  employed  In 
the  carriage  of  the  passenger  him- 
self." Griffith  v.  Atchison,  etc.,  R. 
Co.,   114   Mo.  A.   591.  696,  90  SW  408. 

[a]  Seasons  for  rule— "Any  other 
rule  would  be  productive  of  great 
Inconvenience  and  hardship,  if  not 
loss,  and  would  subject  travelers, 
often,  to  intolerable  delays  and  an- 
noyances." Glasco  v.  New  York 
Cent.    R.    Co.,    36    Barb.    (N.   Y.)    667, 


[b]  Statute— In  Arkansas  under 
Klrby  Dig.  {  6615,  a  passenger  has  a 
right  to  have  his  baggage  trans- 
ported on  the  same  train  that  he 
travels  on.  St.  Louis,  etc.,  R.  Co.  y. 
DeWltt,  115  Ark.   578,  171  SW  906. 

Vasaengor  not  aooompaaylng  bag- 
gage see  supra  I   1575. 

88.  Sullivan  v.  Southern  R.  Co., 
74  S.  C.  377.  54  SB  586. 

"If  the  defendant  sees  proper  to 
carry  the  baggage  of  the  plaintiff  In 
another  train  than  that  by  which  the 
DigitizeoDy  VJVJUYIt 
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a  failure  as  to  do  constitutes  negligence,  unless 
there  is  some  agreement  or  a  sufficient  excuse  there* 
for,*7  as  where  the  passenger  gives  some  direction, 
or  does  something,  or  omits  to  do  something  which 
authorizes  the  carrier  to  Bend  the  baggage  on  some 
other  train." 

{i  1578]  7.  Contributory  Negligence."  Where  a 
passenger  has  been  guilty  of  negligence  which  con- 
tributes to  the  delay  of,  or  loss  of,  or  injury  to, 
his  baggage  he  cannot  recover  therefor.70  In  case 
of  loss  to  baggage  retained  by  a  passenger  in  his 
own  custody,  the  carrier  may  defend  on  the  ground 
that  the  proximate  cause  of  the  loss  was  the  pas- 
senger's own  negligence;  the  rule  in  this  connection 
is  the  same  as  in  others,  and  no  liability  exists  on 
ithe  part  of  the  carrier,  even  when  some  want  of 
care  is  shown,  where  the  proximate  cause  of  the 
loss  complained  of  is  the  passenger's  own  want  of 
care.n    Where  baggage  is  checked  to  the  wrong  sta- 


plaintlff  la  carried  to  his  destination, 
no  objection  can  be  made,  provided 
the  baggage  la  delivered  at  the  time 
the  passenger  reaches  his  destina- 
tion." Sullivan  v.  Southern  R  Co.,  74 
S.  C.   177,  391,  64  SB  686. 

67.  Toledo,  etc.,  R.  Co.  v.  Tapp,  6 
Ind.  A.  104,  11  NB  462;  Glasco  v. 
New  York  Cent  R.  Co.,  SI  Barb.  (N. 
Y.)  557. 

08.  Wald  ▼.  Pittsburg,  etc,  R  Co., 
162  111.  545,  44  NE  888,  El  AmSR  332, 
16   LRA  356. 

69.  Of  p— ■  eager  om  palace  or 
sleeping  oar  see  supra  I  1546. 

TO.  Colo. — Denver,  etc.,  R  Co.  v. 
Johnson,  60  Colo.  187,  114  P  650,  Ann 
Casl912C  627. 

Ind. — Repp  v.  Indianapolis,  etc., 
Tract.  Co.,   (A.)  109  NE  441. 

Mich. — Praam  v.  Grand  Rapids, 
etc.,  R.  Co..  161  Mich.  556,  126  NW 
851,  29  LRANS  834.  21  AnnCas  96. 

Mo. — Felton  v.  Chicago,  etc.,  R.  Co., 
86  Mo.  A.  332. 

N.  T. — Hasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co.,  202  N.  Y.  363,  96 
NB  808,  36  LRANS  537,  AnnCas 
1912D  1150  [air  137  App.  Dlv.  632, 
122  NYS  123  (aft  64  Misc.  478,  118 
NYS  735)], 

N.  *C. — Perry  v.  Seaboard  Air  Line 
R  Co.,  171  N.  C.  168,  88  SB  156, 
LRA1916B  478. 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,  150  P  669. 

Wis. — Gleason  v.  Goodrich  Transp. 
Co..  32  Wis.  85,  14  AmR  716. 

[a]  Illustrations,  sot  contributory 
negligence.— (1)  A  female  passenger 
who  has  delivered  a  suit  case  to  a 
trainman  to  assist  her  from  the  train 
on  his  assurance  that  the  train  was 
about  to  stop  at  her  station  is  not 
guilty  of  contributory  negligence  if 
after  about  fifteen  minutes  has 
passed  and  the  train  has  not  stopped 
she  does  not  seek  out  the  trainman 
and  retake  the  suit  case,  and  keep  it 
until  the  train  reaches  the  station. 
Hasbrouck  v.  New  York  Cent.,  etc., 
R.  Co.,  202  N.  Y.  363,  96  N'E  808,  35 
LRANS  687,  AnnCasl912D  1150  [aft 
137  App.  Dlv.  632,  122  NYS  123  (aft 
64  Misc.  478,  118  NYS  736)].  (2)  A 
passenger,  if  entitled  to  recover  of 
a  carrier  for  loss  of  property  con. 
talned  in  a  suit  case  delivered  to  the 
carrier's  employee.  Is  not  precluded 
by  the  fact  that  the  suit  case  was 
unlocked  or  unfastened  when  deliv- 
ered to  the  employee.  Hasbrouck  v. 
New  York  Cent.,  etc.,  R.  Co.,  supra. 
(3)  In  an  action  against  a  railroad 
company  for  the  value  of  the  con- 
tents of  a  suit  case  that  had  been 
checked  in  the  parcel  room,  a  delay 
of  about  four  hours  in  making  in- 
quiry about  the  suit  case  is  not  evi- 
dence of  negligence  of  plaintiff. 
Fraam  v.  Grand  Rapids,  etc.,  R.  Co.. 
161  Mich.  566.  126  NW  861,  29  LRA 
NS   834.   21   AnnCas  96. 

Tl.  Henderson  v.  Louisville,  etc., 
R.  Co.,  128  U.  S.  61,  8  SCt  60,  31  L. 
ed.    92    [aft   20   Fed.   430];   The   John 


Brooks,  18  F.  Cas.  No.  7,115,  1  Haak. 
489;  Lincoln  v.  New  York,  etc,  SS. 
Co.,  30  Miso.  752.  62  NYS  1086;  Burk- 
ett  v.  New  York  Cent.,  etc,  R.  Co., 
24  Mlsc  76,  63  NYS  394;  Tower  v. 
Utlca,  etc.,  R.  Co.,  7  Hill  (N.  Y.)  47, 
42  AmD  36;  Bonner  v.  Grumbach,  2 
Tex.  Civ.  A.  482,  21  SW  1010;  Bonner 
v.  De  Mendosa,  (Tex.  A.)  16  SW  976; 
Great  Western  R.  Co.  v.  Bunch,  II 
App.  Cas.  31,  6  ERC  471  [aft  17  Q.  B. 
D.  216];  Talley  v.  Great  Western  R. 
Co.,  L.  R.  6  C.  P.  44. 

[a]  Taking  off  coat  and  placing 
it  on  an  unoccupied  seat  Is  not  such 
contributory  negligence  as  will  pre- 
vent recovery  for  money  therein  con- 
tained being  lost  by  thtf  overturning 
of  the  coach.  Bonner  v.  Grunbach, 
2  Tex.  Civ.  A.  482,  21  SW  1010. 

73.  Gonthler  v.  New  Orleans,  etc, 
R.  Co.,  28  La.  Ann.  67. 

73.  limiting  liability  to  own  Una 
see  Infra  |  1596. 

74.  See  supra  5   1572. 

75.  Ranchau  v.  Rutland  R.  Co.,  71 
Vt.  142,  43  A  11,  76  AmSR  761. 

76.  Hubbard  v.  Mobile,  etc.,  R.  Co., 
112  Mo.  A.  459,  87  SW  52;  Robinson 
v.  New  York  Cent.  etc..  R.  Co.,  145 
App.  Dlv.  391,  129  NYS  1030  [aft  201 
N.  Y.  627  mem,  97  NB  1116  mem]; 
Mexican  Cent  R  Co.  v.  DeRosear, 
(Tex.  Civ.  A.)  109  SW  949.  See  also 
supra  85  1557-1566;  infra  I  1584. 

77.  See  statutory  provisions.  And 
see  White  v.  St  Louis  Southwestern 
R.  Co.,  (Tex.  Civ.  A.)  86  SW  962 
(construing  Rev.  St.  [18961  art  320); 
Mexican  Nat  R.  Co.  v.  Ware,  (Tex. 
Civ.  A.)  60  SW  341  (holding  that 
Sayles  Civ.  St.  art  120,  prohibiting 
common  carriers  from  limiting  or 
restricting  their  common-law  lia- 
bility, applies  to  an  Interstate  ship- 
ment beginning  In  Texas,  and  hence 
a  provision  in  a  ticket  for  transpor- 
tation to  Mexico,  limiting  the  lia- 
bility of  the  company  for  lost  wear- 
ing apparel.  Is  Invalid);  Chesapeake, 
etc,  R.  Co.  v.  Beaaley,  104  Va.  788, 
62  SE  566,  3   LRANS  183. 

[a]  Statutes  prohibiting  the  limi- 
tation of  liability  by  common  carriers 
are  applicable  to  baggage.  Davis  v. 
Chicago,  etc.,  R.  Co.,  83  Iowa  744,  49 
NW  77  (under  Code  {«  1308,  2184). 

78.  U.  S. — Saunders  v.  Southern  R 
Co.,   128   Fed.   15,   62  CCA   523. 

Ala. — Mobile,  etc.,  R  Co.  v. 
Hopkins,  41  Ala.  486.  94  AmD  607. 

111. — Boyer  v.  Chicago,  etc.  R  Co., 
181  III.  A.  444. 

Ind. — Louisville,  etc.  R  Co.  v. 
Nlcholai.  4  Ind.  A.  119,  30  NE  484, 
51  AmSR  206. 

Mass. —  French  v.  Merchants',  etc., 
Transp.  Co.,  199  Mass.  433,  85  NE 
424.  127  AmSR  606.  19  LRANS  1001 
and  note. 

Nev. — Zetler  v.  Tonopah,  etc.,  R. 
Co.,  37  Nev.  486,  143  P  119,  85  Nev. 
381,  129  P  299.  LRA1916A  1270  and 
note. 

N.  Y. — Kanevsky  v.  New  York,  etc., 
R  Co..  62  Misc.   664.  101  NYS  727. 


tion,  the  passenger's  failure  to  read  a  cheek  given 
to  him  which  would  have  disclosed  the  mistake  is 
such  contributory  negligence  as  will  defeat  a  recov- 
ery for  delay  in  its  return  to  him.72 

[y  1579]  8.  Limitation  of  Liability— a.  In  Gen- 
eral.73 The  general  liability  of  a  carrier  for  the 
baggage  of  a  passenger,  as  in  the  transportation  of 
other,  goods,  is,  as  has  been  seen,  that  of  an  in- 
surer, it  being  liable,  at  common  law,  to  the  full 
extent  of  the  passenger's  loss  of,  or  injury  to,  his 
baggage,75  provided  the  loss  or  injury  is  in  respect 
to  articles  which  properly  constitute  baggage.7*  But 
except  in  so  far  as  there  is  a  statutory  provision  to 
the  contrary,77  this  common-law  obligation  may  be 
limited  by  a  fair  and  reasonable  agreement  between 
the  carrier  and  the  passenger  against  loss  or  dam- 
age not  resulting  from  the  negligence  of  the  car- 
rier or  its  employees,78-  provided  an  independent  con- 
sideration, such  as  a  reduced  rate  of  fare,  is  given 

Or. — Wells  v.  Great  Northern  R 
Co.,  59  Or.  166.  114  P  92,  116  P  1070, 
34  LRANS  818.  826  and  note. 

Pa. —  Verner  v.  Sweltxer.  12  Pa. 
208;  Beckman  v.  Shouse,  5  Rawle 
179.    28   AmD   658. 

Tenn.— -Crout  v.  Yasoo,  etc,  R  Co.. 
113  Tenn.  667,  176  SW  1027,  LRA 
1916E  281. 

Utah. — Homer     v.     Oregon      Short  ' 
Line  R.  Co.,  42  Utah  15,  128  P  622. 

Vt. — Ranchau   v.    Rutland    R   Co.. 
71  Vt   142.  43  A  11,  76  AmSR  761. 
•  Va. — Chesapeake,    etc.    R    Co.    v. 
Beaaley.   104   Va.    788.   62   SB   566,   1 
LRANS   188. 

See  also  supra   If   167-141. 

"It  Is  well  settled  that  a  common 
carrier  may  contract  for  a  reason- 
able limitation  of  its  common-law 
liability  for  loss  or  damage  to  either 
freight  or  baggage  not  resulting 
from  its  own  negligence  or  that  of 
its  servants."  Saunders  ▼.  Southern 
R.  Co.,   128   Fed.   IS,   19.   62   CCA  623. 

"It  was  formerly  a  question  of 
much  doubt,  how  far  common  car- 
riers, on  land,  could  by  contract  limit 
their  responsibility.  But  that  they 
have  the  power  seems  now  to  be 
settled,  although  many  learned 
judges  have  expressed  some  regret 
that  the  validity  of  notices  restrict- 
ing their  liability  was  ever  recog- 
nised. But  although  this  must  now 
be  admitted,  yet,  they  cannot  by  any 
special  notice,  or  agreement  free 
themselves  from  all  responsibility, 
particularly  where  there  la  gross 
negligence  or  fraud,  nor  In  a  case 
like  this  from  the  exercise  of  ordi- 
nary care."  Beckman  v.  Shouse,  5 
Rawle  (Pa.)   179,  188,  28  AmD  653. 

[a]  Where  a  negligent  delay  ta 
transporttnav  baggage  la  not  the  prox- 
imate cause  of  a  loss  of  the  baggage 
by  Are  while  it  Is  held  at  an  inter- 
mediate point,  a  general  limitation  of 
liability  for  loss  of  baggage  con- 
tained in  the  passenger's  ticket  oper- 
ates to  relieve  the  carrier  from  lia- 
bility. French  v.  Merchants',  etc.. 
Transp.  Co..  199  Mass.  433,  85  NB 
424,   127  AmSR  606,   19  LRANS  1006. 

[b]  The  fact  that  the  limitation 
ta  a  ticket  la  general  la  Its  terms, 
without  reference  to  negligence,  does 
not  affect  its  validity,  and  it  will  be 
enforced  as  to  all  losses  not  result- 
ing from  the  negligence  of  the  car- 
rier. French  v.  Merchants',  etc. 
Transp.  Co.,  199  Mass.  413,  85  NE 
424,   127  AmSR  506.   19   LRANS   1006. 

[c]  Mileage  book>— A  carrier  sell- 
ing a  mileage  book  at  a  reduced 
price  may  properly  make  It  the  basis 
of  a  special  contract  setting  forth 
any  reasonable  regulations  or  limita- 
tions of  liability,  and  may  properly 
contract  on  the  subject  of  Its  lia- 
bility for  baggage  carried  on  trains 
on  which  the  passenger  <loes  not 
travel,  although  it  would  have  no 
right  to  release  Itself  of  the  duty  to 
carry  a  limited  amount  of  baggage 
free  of   charge   as   incidental   to   the 
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for  such  limitation;7*  and  in  some  jurisdictions  such 
a  contract  is  authorized  by  statute.80  The  carrier 
may,  by  a  reasonable  regulation  brought  to  the 
notice  of  the  passenger,  requiring  disclosure  of 
exceptional  value  or  compliance  with  other  reason- 
able conditions,  limit  its  liability.81  The  limitation 
of  liability  of  carriers  for  an  interstate  passenger's 
baggage  is  covered  by  the  Interstate  Commerce  Act 
and  amendments  thereto.82 

Reasonableness  of  regulations  or  stipulations. 
Regulations  or  stipulations  relied  on  as'limiting  the 
carrier's  liability  must  be  reasonable,  and  whether 
a  particular  regulation  is  reasonable  is  generally  a 
question  of  fact  which  must  be  determined  from  the 
circumstances  of  each  case.83  Such  regulation  also 
must  nbt  be  inconsistent  with  any  statute  or  with 
the  duty  of  the  carrier  to  the  public.81 

Limitations  as  to  train.  The  general  duty  of  a 
carrier  to  carry  the  baggage  of 'its  passengers  free 
of  charge  does  not  preclude  a  railroad  company  from 
providing  that  no  baggage  shall  be  carried  on  a 
special  excursion  train  limited  to  a  particular  occa- 


sion, and  on  which  unusually  small  charges  are 
made  for  fare.85  A  stipulation  in  a  ticket  sold  at  a 
reduced  rate  that  the  passenger's  baggage  shall  be 
carried  only  on  the  train  with  the  passenger  releases 
the  carrier  from  liability  for  the  loss  of  baggage 
carried  on  a  train  on  which  the  passenger  does  not 
intend  to,  and  does  not,  travel,86  unless  the  stipula- 
tion is  waived;8'  and  such  a  stipulation  is  not  invali- 
dated by  a  custom  of  passengers  not  to  travel  with 
their  baggage  when  checked,  unless  the  carrier  has 
knowledge  of  such  custom;88  but  such  a  stipulation 
does  not  release  the  carrier  from  liability  for  bag- 
gage carried  on  a  different  train  by  accident,89  or 
for  baggage  carried  on  a  regular  baggage  train,90 
or  where  the  carrier  chooses  not  to  forward  the 
baggage  on  the  passenger's  train.*1 

Limitation  as  to  dogs.  The  carrier  may  impose 
conditions  as  to  the  transportation  of  dogs  in  bag- 
gage cars,  and  if  a  passenger  has  knowledge  thereof 
he  must  comply  with  such  conditions  or  he  cannot 
hold  the  carrier  liable  for  loss  of,  or  injury  to,  such 
property;*2  but  he  is  not  bound  by  a  rule  or  regu- 


carrlage  of  a  passenger.  Orout  v. 
Yasoo,  etc.,  R.  Co.,  118  Tenn.  667,  176 
SW  1027,  LRA1916E  281. 

.78.  Mo. — Robert  v.  Chicago,  eta, 
R.  Co.,  148  Mo.  A.  96,  127  SW  925. 

Mont. — Rose  v.  Northern  Pac.  R. 
Co.,  26  Mont.  70,  28  P  767,  119  Am 
SR  826. 

S.  C. — Black  v.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.  478,  64  SB  418. 

Tenn. — Crout  v.  Yasoo,  etc.,  R.  Co., 
113  Tenn.  667,  176  SW  1027,  LRA 
1815E  281. 

Wash. — Oomm  v.  Oregon  R.,  etc, 
Co.,  52  Wash.  686,  101  P  361,  25  LRA 
NS  537. 

[a]  When  a  ticket  is  sold  at  a 
reduced  rata  it  is  a  sufficient  Con- 
sideration for  any  contract  which  the 
carrier  might  lawfully  make  respect- 
ing the  transportation  of  the  pas- 
senger or  his  baggage,  and  it  is  not 
necessary  that  there  oe  a  special  con- 
sideration for  every  separate'  pro- 
vision of  the  contract.  Rose  v. 
Northern  Pac.  R  Ce.,  36  Mont.  70,  88 
P  767,  119  AmSR  836. 

[b]  where  passeasrer  ha*  no, 
choice  of  contracts. — Where  a  lim- 
ited liability  ticket  is  sold  to  a  pas- 
senger without  an  Independent  con- 
sideration therefor,  and  the  carrier 
does  not  have  for  sale  an  unrestricted 
liability  ticket,  so  that  the  passenger 
has  no  choice  of  contracts,  on  loss  of 
his  baggage  he  can  recover  therefor 
free  from  limitations.  Robert  v.  Chi- 
cago, etc.,  R.  Co.,  148  Mo.  A.  96,  127 
*W  926. 

80.  See  statutory  provisions.  And 
see  Robert  v.  Chicago,  etc.,  R  Co., 
148  Mo.  A.  96,  127  SW  925  (constru- 
ing Cal.  Civ.  Code  J  2174);  Rose  v. 
Northern  Pac.  R.  Co.,  35  Mont.  70, 
88  P  767,  119  AmSR  836  (construing 
Civ.   Code   4«   970,   2876,   2878). 

81.  Weber  Co,  v.  Chicago,  etc.,  R. 
Co..  113  Iowa  188,  84  NW  1042; 
Nevins  v.  Bay  State  Steamboat  Co., 
17  N.  Y.  Super.  226;  Macklln  v.  New 
Jersey  Steamboat  Co.,  7  AbbPrNS  (N. 
Y.)  229;  Laing  v.  Colder,  8  Pa  479, 
49  AmD  533;  Crout  v.  Yazoo,  etc.,  R. 
Co.,  131  Tenn.  667,  176  SW  1027,  LRA 
1915E  281. 

raj  Seasons  for  role. — "When  or- 
dinary freight  Is  shipped  a  charge  is 
made  for  that  transportation  alone; 
whereas,  In  the  carriage  of  baggage, 
the  consideration  for  the  transporta- 
tion of  a  passenger  is  likewise  a  con- 
sideration for  a  certain  amount  of 
free  baggage  transportation.  Bag- 
gage is  carried  incidental  to  the  car- 
riage of  a  passenger.  In  granting 
this  free  carriage  of  baggage  a  pub- 
lic carrier  has  the  right  to  make  rea- 
sonable rules  and  regulations  so  long 
as  the  same  are  not  contrary  to  the 
duties  of  the  carrier  as  established 
governing  the  carriage  of  baggage." 
Crout  v.  Yazoo,  etc..  R.  Co.,  131  Tenn. 
667.  677,  176  SW  J027,  LRA1916E  281. 


[bl  A  notloe  that  the  carrier  will 
not  be  liable  for  baggage  unless  the 
same  has  been  checked  will  not  be 
effective  to  limit  liability  where  the 
passenger  was  unable  to-  secure  a 
crieek  on  account  of  the  absence  of 
the  baggage  agent.  Freeman  v.  New- 
ton, IE.  D.  Smith  (N.  Y.)  246. 

[cl  Beleaae  of  liability. — (1)  A 
regulation  that  the  agents  of  the  car- 
rier shall  not  accept  trunks  contain- 
ing merchandise,  such  as  sample 
cases,  without  a  release  of  liability 
will  not  bind  the  passenger  unless 
such  regulation  is  brought  to  his  at- 
tention. Trimble  v.  New  York  Cent., 
etc.,  R.  Co.,  162  N.  Y.  84,  56  NE  532. 
48  LRA  115  taff  89  App.  Div.  403,  57 
NYS  437].  (2)  But  If  such  regula- 
tion is  known  to  the  passenger  the 
carrier  will  thereby  be  relieved  from 
liability  for  such  property,  although 
the  agent  checks  It  without  requir- 
ing compliance  with  the  condition.! 
Weber  Co.  v.  Chicago,  etc.,  R.  Co., 
118  Iowa  188,  84  NW  1042. 

82.  Boston,  etc.,  R.  Co.  v.  Hooker, 
283  IT.  S.  97.  34  SCt  526,  58  L.  ed. 
868,  LRA1916B  450,  AnnCasl915D  593, 
and  note  [rev  209  Mass.  598,  95  NE 
946,  AnnCaSl912B  669  and  note].  See 
also  supra  {8  42,  172,  173;  infra  55 
1580,  1582;  and  generally  Commerce 
[7  Cyc  427]. 

88.  U.  S.— The  New  England,  110 
Ted.  415  [app  dlsm  129  Fed.  1006 
mem,  62  CCA  684  mem]. 

N.  Y.- — Gardiner  v.  New  York  Cent., 
etc.,  R.  Co..  201  N.  Y.  387,  94  NE  876, 
34  LRANS  826,  AnnCasl9l2B  281 
[aff  139  App.  Div.  17,  123  NYS  865]; 
Nevins  v.  Bay  State  Steamboat  Co;, 
17  N.  Y.  Super.  226;  Glovlnsky  v. 
Cunard  SS.  Co.,  4  Misc.  266,  24  NYS 
136. 

N.  C. — Smith  v.  North  Carolina  R. 
Co.,  64  N.  C.  286. 

Pa. — Jacobs  v.  New  Jersey  Cent.  R. 
Co.,  208  Pa  535,  57  A  982  [aff  19  Pa 
Super.  13J. 

Eng. — Cutler  v.  North  London  R. 
Co.,  19  Q.  B.  D.  64. 

[a]  A  notice  or  regulation  that  all 
baggage  is  at  the  owner's  risk  will 
not  relieve  the  carrier  from  liability, 
such  a  provision  being  unreasonable. 
Camden,  etc.,  R.,  etc.,  Co.  v.  Belknap, 
21  Wend.  (N.  Y.)  354;  Cole  v.  Good- 
win, 19  Wend.  (N.  Y.)  251,  32  AmD 
470  and  note;  Smith  v.  North  Caro- 
lina R.  Co.,  64  N.  C.  236. 

[b]  Address  of  owner  on  baggage. 
—A  regulation  by  the  carrier  that  it 
will  not  be  liable  for  any  passenger's 
baggage,  unless  fully  and  properly 
addressed,  with  the  name  and  desti- 
nation of  the  owner  thereon,  is  not  a 
reasonable  one  under  the  English 
Railway  and  Canal  Traffic  Act  of 
1867.  i  7,  and  will  not  be  enforced. 
Cutler  v.  North  London  R.  Co.,  19  Q. 
B.  D.  64.    . 

JUaaonaJflaaa—  of  regulations  see 


supra  I  1071. 

84.  Jacobs  v.  New  Jersey  Cent.  R. 
Co.,  19  Pa.  Super.  18  [aff  208  Pa.  635, 
67  A  982]. 

'  88,  RunJsey  v.  North-Eastern  R. 
Co.,  14  C.  B.  N.  S.  641,  108  ECL  641, 
143  Reprint  696-  Stewart  v.  London, 
etc.,  R.  Co.,  3  H.  A  C.  136,  159  Re- 
print 479. 

88.  Crout  v.  Yazoo.etc.,  R.  Co., 
181  Tenn.  667,  176  SW  1027,  LRA 
1916E  281  and  note. 


Passenger  not  aooompanylng-  bar- 
rage generally  see  supra  5  1575. 
87.     Crout   v.   Yazoo,    etc.,    R.   Co., 


re  generally  see  supra  J 
~     it  v.   Yazoo,   etc. 

667,    176    SW    1027, 


LRA 


131    Tenn. 

1915E  281. 

[a]  Acts  not  amounting*  to  waiver. 
— A  passenger  holding  a  mileage 
ticket  stipulating  that  baggage  will 
be  carried  only  on  trains  on  which 
the  holder  travels  cannot  rely  on  a 
waiver  of  the  stipulation  merely  by 
his  statement  of  Intention  hot  to  ac- 
company the  baggage,  made  to  a 
third  person  In  the  hearing  of  the 
carriers  agent.  Crout  v.  Yazoo,  etc., 
R.  Co..  131  Tenn.  667,  176  SW  1027, 
LRA1915E  281. 

Yazoo;   etc.,   R.   Co., 
176    SW    1027,    LRA 


Yasoo.   etc.,  R.  Co., 
176    SW    1027,    LRA 

Yazoo,   etc.,   R.   Co., 
176    SW    1027,    LRA 

*  ~«,„i,.    etc.,   R.  Co., 
176    SW    1027,    LRA 


88.  Crout  v. 
131  Tenn.  667, 
1915E   281. 

88.  Crout  v. 
131  Tenn.  667, 
1916E  281. 

80.  Crout  v. 
131  Tenn.  6S7, 
1915E  281. 

81.  Crout   v.    Yazoo. 
131    Tenn.    667,    176    S\y     i«>,    *«w» 
1915E     281.      See     generally     supra 
i  1575. 

83.  Kansas  City,  etc.,  R.  Co.  v. 
Higdon,  94  Ala.  286,  10  S  282,  33  Am 
SR  119,  14  LRA  616;  Cantling  v. 
Hannibal,  etc..  R  Co.,  54  Mo.  386,  14 
AmR  476;  Honeyman  v.  Oregon,  etc., 
R  Co.,  13  Or.  362,  10  P  628,  67  AmR 
20. 

[a]  Special  contrast.— The  better 
rule  Is  that  a  carrier  which  does  not 
assume  to  act  as  such  in  the  carriage 
of  dogs  on  passenger  trains,  but 
which,  on  the  request  of  a  passenger, 
consents  to  carry  a  dog  on  a  partic- 
ular occasion,  cannot  be  held  liable 
as  a  common  carrier  for  the  subse- 
quent loss  of  the  dog  while  under  its 
charge,  although  the  carrier's  agent 
may  have  been  paid  something  for 
the  carriage  of  the  dog.  The  action, 
if  any  lies.  Is  on  the  private,  special 
contract,  and  not  on  any  undertaking 
Imposed  by  the  common  law  on  car- 
riers. Honeyman  v.  Oregon,  etc..  R. 
Co.,  13  Or.  352,  10  P  628,  67  AmR  20 
(holding  that,  where  the  party  hav- 
ing the  dogs  in  charge  applied  to  the 
ticket  agent  for  transportation  for 
himself  and  the  dogs,  and  the  agent 
refused  him  tickets  for  the  dogs  and 
referred  him  to  the  baggage  master 
who  told  him  of  the  company's  rule. 
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lation  of  which  he  has  no  knowledge.83 

[$  1580]  b.  As  to  Amount  or  Value  of  Baggage. 
Although  in  the  absence  of  legislative  enactment  the 
law  does  not  prescribe  any  definite  limit  to  the 
amount  or  value  of  baggage  beyond  which  a  carrier 
is  not  liable,"  a  carrier  is  generally  required  to 
carry  only  a  reasonable  amount  of  baggage;*9  and 
it  may  specially  contract  that  it  will  be  liable*  for  a 
prescribed  amount,  and  no  more,  provided  such 
limitation  is  not  unreasonable;88  and  in  some  juris- 


dictions such  limitation  of  liability  is  expressly 
provided  for  by  statute.*7  Thus,  on  the  ground  of 
preventing  a  fraud  on  the  part  of  passengers,  rea- 
sonable regulations  or  notices  limiting  the  carrier's 
liability  for  baggage  to  a  certain  amount,  unless  its 
value  is  disclosed  and  an  additional  payment  made 
for  the  excess  over  the  amount  named,  have  gen- 
erally been  held  valid  when  brought  to  the  knowl- 
edge of  the  passenger,  whether  assented  to  by  him 


but  who,  as  an  accommodation,  con- 
sented to  take  the  does  In  "his  car 
and  promised  to  look  after  them,  for 
-which  the  passenger  paid  him  two 
dollars,  these  circumstances  did  not 
show  that  the  company  held  itself 
out  as  carrying  dogs,  but  that  the 
baggage  masters  act  was  one  of  ac- 
commodation, so  that  plaintiff  had 
no  right  of  action  in  the  absence  of 
proof  of  negligence). 

93.  Kansas  City,  etc.,  R.  Co.  ▼. 
Hlgdon,  94  Ala.  286,  10  S  282,  33  Am 
SR  119,  14  LRA  515;  Cantllng  v.  Han- 
nibal, etc.,  R.  Co.,  64  Mo.  386,  14  AmR 
476. 

94.  Galveston,  etc.,  R.  Co.  v.  Fales, 
33  Tex.  Civ.  A.  467,  77  SW  234. 

96.  New  York  Cent.,  etc.,  R  Co. 
v.  Fraloff.  100  U.  S.  24,  25  L.  ed.  531. 

"To  the  extent  .  .  .  that  the 
articles  carried  by  the  passenger  for 
his  personal  use  exceed  in  quantity 
and  value  such  as  are  ordinarily  or 
usually  carried  by  passengers  of  like 
station  and  pursuing  like  Journeys, 
they  are  not  baggage  for  which  the 
carrier,  by  general  law,  is  responsi- 
ble as  insurer.  In  cases  of  abuse  by 
the  passenger  of  the  privilege  which 
the  law  gives  him.  the  carrier  secures 
such  exemption  from  responsibility, 
not,  however,  because  the  passenger, 
uninquired  of,  failed  to  disclose  the 
character  and  value  of  the  articles 
carried,  but  because  the  articles 
themselves,  In  excess  of  the  amount 
usually  or  ordinarily  carried,  under 
like  circumstances,  would  not  con- 
stitute baggage  within  the  true  mean- 
ing of  the  law."  New  York  Cent., 
etc.,  R.  Co.  v.  Fraloff,  100  U.  S.  24, 
25  L.  ed.  531. 

What  constitutes  baggage  generally 
see  supra  {  1667. 

96.  U.  S. — Humphreys  v.  Perry, 
148  U,  S.  627,  13  SCt  711,  37  L.  ed. 
587    [rev  39  Fed.  417]. 

Ga. — Southern  R.  Co.  v.  Dinklns, 
etc..  Hardware  Co.,  139  Ga.  332.  77 
SB  147,  43  LHANS  806. 

Mass. — Boynton  v.  American  Ex- 
press Co..  221  Mass.  237,  108  NB  942. 

N.  Y. — ^Grossman  v.  Dodd,  63  Hun 
324,  17  NYS  855  [aff  137  N.  Y.  699 
mem,  33  NE  642  mem];  Cole  v.  Good- 
win, 19  Wend.  251,  32  AmD  470 
(where  the  general  subject  is  dis- 
cussed at  great  length). 

Pa. — Moglll  v.  New  Jersey  Cent.  R. 
Co.,  25  Pa.  Super.  164. 

Va. — Norfolk,  etc.,  R.  Co.  v.  Irvine, 
84  Va.  653,   5  SE  632. 

97.  See  statutory  provisions. 

[a]  Trader  the  Interstate  Com- 
merce Aet  (1)  (24  U.  S.  St.  at  I,.  386), 
as  amended  by  Act  of  June  29.  1906 
(24  U.  S.  St.  at  L.  693  c  3591  5  7  pars 
11,  12),  which  provided  that  any  car- 
rier receiving  property  for  transpor- 
tation from  one  state  to  another  shall 
issue  a  receipt  or  a  bill  of  lading 
therefor,  and  shall  be  liable  to  the 
lawful  holder  for  loss,  damage,  or  in- 
Jury  caused  by  It  or  by  any  common 
carrier  to  which  such  property  may 
be  delivered,  and  that  no  contract,  re- 
ceipt, rule,  or  regulation  shall  exempt 
the  carrier  from  the  liability  Im- 
posed, provided  that  nothing  shall  de- 
prive any  holder  of  such  receipt  or 
bill  of  lading  of  any  remedy  or  right 
of  action  which  he  may  have  under 
existing  law,  a  passenger's  baggage 
Is  property;  and  hence,  where  such 
baggage  is  carried  in  interstate  com- 
merce, the  carrier,  with  the  consent 
of  the  interstate  commerce  commis- 
sion, had  power  to  limit  the  value  of 


baggage  carried  free*  to  one  hundred 
dollars  and  to  fix  rates  for  carrying 
baggage  of  greater  value.  Louis- 
ville, etc..  R.  Co.  v.  Miller,  166  Ky. 
677,  162  SW  73,  60  LRANS  819.  (I) 
And  as  to  interstate  shipments,  the 
Interstate  Commerce  Act,  as 
amended,  supersedes  the  rule  adopted 
under  a  state  constitution,  that  a 
shipper  is  not  bound  by  a  recital  of 
value  In  his  contract  of  shipment. 
Louisville,  etc.,  R.  Co.  v.  Miller,  156 
Ky.  677,  162  SW  73.  50  LRANS  819 
and  note.  (3)  Under  the  act  of 
March  4,  1915  (38  U.  S.  St.  at  L.  1196 
c  176),  known  as  the  Cummins 
amendment  to  the  Interstate  Com- 
merce Act,  and  In  effect  from  June 
2,  1916,  a  carrier  receiving  property 
for  Interstate  transportation  shall 
Issue  a  receipt  or  a  bill  of  lading 
therefor,  and  shall  be  liable  to  the 
lawful  holder  for  any  loss,  damage, 
or  Injury  caused  by  it,  or  by  a  con- 
necting carrier;  and  no  contract,  re- 
ceipt, rule,  regulation,  or  other  limi- 
tation of  any  character  whatsoever, 
shall  exempt  such  carrier  from  lia- 
bility; and  it  shall  be  liable  for  the 
full  actual  loss,  damage,  or  Injury  to 
such  property,  notwithstanding  any 
limitation  of  liability  or  limitation  of 
the  amount  of  recovery  or  represen- 
tation or  agreement  as  to  value  in 
such  receipt  or  bill  of  lading,  or  In 
any  contract,  rule,  or  regulation,  or 
In  any  tariff  filed  with  the  Interstate 
commerce  commission;  and  any  such 
limitation,  without  respect  to  the 
manner  or  form  in  which  it  is  sought 
to  be  made,  Is  declared  to  be  unlaw- 
ful and  void  provided  that.  If  the 
goods  are  hidden  from  view  by  wrap- 
ping, boxing,  or  other  means,  and  the 
carrier  is  not  notified  as  to  the  char- 
acter of  the  goods,  the  carrier  may 
require  the  shipper  to  specifically 
state    in    writing    the    value    of    the 

Roods,  and  the  carrier  shall  not  be 
able  beyond  the  amount  so  spe- 
cifically stated.  The  Interstate  com- 
merce commission,  in  an  opinion  In- 
terpreting this  act.  decided  that 
It  applied  to  the  transportation  of 
baggage,  as  being  within  the  provi- 
sions relating  to  'hidden  goods."  In 
this  opinion  the  commission  said: 
"All  ordinary  personal  or  sample 
baggage  Is  hidden  from  view  by  box- 
ing, wrapping,  or  other  means,  and 
the  amended  law  seems  clearly  to 
recognize  the  carrier's  right  to  fix 
conditions  and  terms  applicable  to 
the    transportation    of    baggage    de- 

Sendent  upon  Its  value  as  declared 
y  the  person  offering  the  baggage 
for  transportation."  In  re  Cummins 
Amendment,  33  Int.  Com.  Commn., 
682,  696.  (4)  But  under  the  act  of 
Aug.  9,  1916  (39  U.  S.  St.  at  L.  442 
c  301),  the  act  of  March  4.  1915,  as 
far  as  it  relates  to  baggage,  is  nulli- 
fied by  a  provision  in  the  act  of 
1916  to  the  effect  "that  the  provisions 
hereof  respecting  liability  for  full 
actual  loss,  damage,  or  Injury,  not- 
withstanding any  limitations  of  lia- 
bility or  recovery  or  representation 
or  agreement  or  release  as  to  value, 
and  declaring  any  such  limitation  to 
be  unlawful  and  void,  shall  not  ap- 
ply ...  to  baggage  carried  on 
passenger  trains  or  boats,  or  trains 
or  boats  carrying  passengers." 

tbl  In  Montana,  under  Civ.  Code 
8  2892,  providing  that  the  liability 
of  a  carrier  for  baggage  received 
with  a  passenger  is  the  same  as  that 
of   a   carrier    of    property,    a    carrier 


may  lawfully  contract  to  limit  its 
liability  for  loss  of  a  passenger's 
baggage,  provided  the  limitation  is 
reasonable.  Rose  v.  Northern  Pac 
R.  Co.,  35  Mont.  70,  88  P  767,  119 
AmSR  836. 


[c]  In  Kerr  Jersey,  act  (1903)  5 
48  (P.  L.  [1903]  p  670),  authorizing 
a  carrier  to  limit  Its  responsibility 
for  baggage  to  one  hundred  dollars 
for  every  one  hundred  pounds  weight, 
unless  there  is  paid  to  it.  for  any 
additional  responsibility,  such  rate 
as  may  be  charged,  not  to  exceed 
the  legal  rates  for  transporting  one 
hundred  pounds  for  every  two  hun- 
dred dollars  of  additional  responsi- 
bility on  each  one  hundred  pounds 
and  at  that  rate  for  a  greater  or  less 
quantity,  cannot  be  construed  not  to 
provide  for  grading  the  value  ac- 
cording to  the  weight,  if  less  than 
one  hundred  pounds;  but  the  amounts 
of  weight  and  of  responsibility,  re- 
spectively, are  designed  to  fix  a  pro- 
portion applicable  in  all  instances, 
and  where  lost  baggage  weighs  less 
than  one  hundred  pounds  the  liabil- 
ity is  limited  to  one  dollar  for  each 
pound.  Westhall  v.  New  Jersey 
Cent.  R  Co..  79  N.  J.  L.  87,  74  A  297. 

[d]  In  Star  York,  (1)  under  the 
Public  Service  Commissions  Law  (L. 
[1913]  c  344,  amending  L  [1907]  c 
429),  |  38,  a  carrier  shall  be  liable 
for  loss,  damage,  and  injury  to  prop- 
erty carried  as  baggage,  whether  in 
connection  with  the  transportation  of 
the  owner,  or  not,  up  to  the  full  value 
thereof,  but  the  value  in  excess  of 
one  hundred  and  fifty  dollars  shall 
be  stated  on  delivery  to  the  carrier, 
and  a  written  receipt,  stating  the 
value  thereof,  must  be  Issued  by  the 
carrier  which  may  make  a  reasonable 


charge  for  the  assumption  of  such 
liability  in  excess  of  one  hundred 
and  fifty  dollars  and  for  the  carriage 


of  baggage  exceeding  one  hundred 
and  fifty  pounds  in  weight  on  a 
single  ticket  or  receipt.  But  nothing 
in  this  section  shall  deprive  any 
holder  of  such  receipt  or  bill  of  lad- 
ing,of  any  remedy  or  right  of  action 
which  he  has  under  the  existing  law. 
Under  L.  (1907)  c  429,  which  pro- 
vides by  J  2  that  express  companies 
are  common  carriers,  and  by  I  38 
that  every  common  carrier  snail  be 
liable  for  all  loss  of  property  carried 
as  baggage,  a  trunk  delivered  to  a 
transfer  company  which,  on  the 
statement  that  it  was  baggage  of  a 
passenger,  assumed  to  carry  it  to  a 

fliven  address,  is  baggage  for  the 
038  of  which  the  company  is  liable. 
Meister  v.  Woolverton,  140  App.  Dlv. 
926  mem,  125  NYS  439  [aff  67  Misc. 
167,  121  NYS  606].  (2)  But  It  has 
been  held  that .  the  provision  limit- 
ing a  carrier's  liability  for  baggage 
exceeding  one  hundred  and  fifty 
pounds  does  not  apply,  where  the 
carrier  undertakes  to  transfer  prop- 
erty as  baggage  without  also  carry- 
ing the  owner,  and,  hence,  does  not 
apply  to  a  transfer  company  under- 
taking to  transport  a  trunk  from  a 
train  to  a  passenger's  address  or 
vice  versa.  Meister  v.  Woolverton. 
140  App.  Dlv.  926  mem,  125  NYS  4J9 
[aft  67  Misc.  167,  121  NYS  6061: 
Morgan  v.  Woolverton.  136  App.  Dlv. 
361,  120  NYS  1008  [aff  208  N\  Y.  52. 
96  NE  354.  36  LRANS  640];  Hlddlnk 
v.  Woolverton,  67  Misc.  611,  124  NYS 
841;  Baum  v.  Long  Island  R  Co.. 
58  Misc.  84,  108  NYS  1113  (not  ap- 
plicable to  a  shipment  by  express). 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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or  not,08  although  it  has  been  held  that  assent,  as 
veil  as  knowledge,  by  the  passenger  is  essential  to 
the  validity  of  such  a  regulation  or  notice."  Such 
a  limitation,  however,  has  been  held  unavailable 
where  the  carrier  has  willfully  taken  or  withheld 
the  baggage  from  the  passenger,1  or  where  the  loss 
is  caused  by  the  carrier's  negligence.2 

Waiver  of  limitation.  Such  a  limitation,  how- 
ever, being  for  the  benefit  of  the  carrier,  may  be 
waived  by  it;3  and  if  an  authorized  agent  of  the 
carrier  accepts  a  greater  amount,  either  on  the  pay- 
ment of  extra  compensation  or  without  it,  and  such 
agent  is  aware  of  all  the  facts  in  relation  to  the 
baggage  accepted,  the  carrier  becomes  liable  for 
the  entire  amount,  notwithstanding  the  limitation  in 
the  ticket;  its  action  in  accepting  the  baggage  as 
offered  constitutes  an  implied  waiver  of  the  limita- 


[e]  Xn  Borland  (1)  under  7  ft  8 
Vict,  o  85  I  6,  allowing;  each  passen- 
ger to  carry  one  half  a  hundred 
weight  of  baggage,  a  husband  and 
wife  traveling  together  may  carry 
one  hundred  weight.  Great  Northern 
R.  Co.  v.  Shepherd,  8  Exch.  30,  166 
Reprint  1246.  (2)  The  fact  that  a 
passenger  by  railroad  is,  by  virtue 
of  a  provision  published  In  the  rail- 
road company's  time-table,  entitled 
to  have  a  certain-  amount  of  personal 
luggage  carried  free  of  charge  Ib  not 
Inconsistent  with  the  right  of  the 
railroad  company  under  Si  1,  2  of 
the  Carriers  Act  of  1830,  to  be  paid 
an  increased  charge  in  respect  to 
articles  included  in  such  personal 
luggage  which  exceed  £10  in  value 
and  are  of  the  kind  enumerated  in 
I  1  of  that  act;  and  where,  therefore, 
no  declaration  of  the  value  and 
nature  of  such  articles  of  the  pas- 
senger's ordinary  personal  luggage 
is  made  to  the.rallroad  company  and 
an  Increase  Charge  paid  thereon, 
ihe  company  Is,  by  virtue  of  J  1  or 
the  Carriers  Act  of  1830,  exempted 
from  liability  for  their  loss.  Cass- 
well  v.  Cheshire  Lines  Committee 
11907]  2  K.  B.  499.  (3)  The  Car- 
riers Act  of  1830  applies  to  pas- 
senger's luggage  carried  in  the  same 
tram  with  the  passenger.  Dyke  v. 
South-Eastern,  etc.,  R.  Managing 
Committee.    17   T.    L.    R.    651. 

98.  U.  3.— The  Majestic,  60  Fed, 
624,  9  CCA  161,  28  LRA  746  [aff  166 
U.  S.  876,  17  SCt  597,  41  L.  ed.  1039]; 
Hopkins  v.  Westcott,  12  F.  Cas.  No. 
6,692,  6  Blatchf.   64. 

Ind. — Louisville,  etc.,  R.  Co.  v. 
Nicholal,  4  Ind.  A.  119,  SO  NE  424,  51 
AmSR  206. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co.,  31  Me.  228,  50  AmD  659. 

Mass. — Brown  v.  Eastern  R.  Co.,  11 
Cush.  97. 

Mo. — Wright  v.  Southern  Pac.  Co., 
181  Mo.  A.  137,  167  SW  1187. 

Nev. — Zetler  v.  Tonopah,  etc.,  R. 
Co.,  37  Nev.' 486,  143  P  119.  35  Nev. 
881,  129  P  299,  LRA1916A  1270. 

N.  J. — Westhall  v.  New  Jersey 
Cent.  R.  Co.,  78  N.  J.  L.  87.  74  A  297. 

N.  C. — Smith  v.  North  Carolina  R. 
Co..  64  N.  C.  236. 

Pa. — Jacobs  v.  New  Jersey  Cent.  R. 
Co.,  208  Pa.  535,  67  A  982  [aft  19  Pa. 
Super.  13];  Hay  v.  Lehigh  Valley  R. 
Co..  17  Pa.  Diet.  942. 

S.  C. — Harris  v.  Southern  R.  Co., 
100  S.  C.  469,  85  SE  158. 

Wis. — Qleason  v.  Goodrich  Transp. 
Co.,  32  Wis.  85,  14  AmR  716. 

Eng. — Casswell  Cheshire  Lines 
Committee,   [1907]   2  K.  B.  499. 

B.  C. — Wensky  v.  Canadian  Dev. 
Co.,  8  B.  C.  190. 

"It  is  undoubtedly  competent  for 
carriers  of  passengers,  by  specific 
regulations,  distinctly  brought  to  the 
knowledge  of  the  passenger,  which 
are  reasonable  In  their  character  and 
not  inconsistent  with  any  statute  or 
their  duties  to  the  public,  to  protect 
themselves  against  liability,  as  in- 
surers, for  baggage  exceeding  a  fixed 
amount  In  value,  except  upon  addi- 
tional compensation,  proportioned  to 


the  risk."  New  York  Cent,  etc.,  R. 
Co.  v.  Fraloff,  100  U.  S.  24,  27,  25  L. 
ed.  631  [quot  Saunders  v.  Southern 
R.  Co.,  128  Fed.  16,  20,  62  CCA  623). 

99.  Kansas  City,  etc.,  R.  Co.  v. 
Rodebaugh,  38  Kan.  46,  16  P  899,  6 
AmSR  715  and  note;  Llmburger  v. 
Westcott.  49  Barb.   (N.  Y.)   283. 

1.  Zetler  v.  Tonopah,  etc.,  R.  Co., 
37  Nev.  486.  143  P  119,  36  Nev.  881, 
129    P    299,  LRA1916A    1270. 

3.     See  infra  {5  1581,  1582. 

3.  Robinson  v.  New  York  Cent., 
etc..  R.  Co.,  145  App.  Dlv.  391,  129 
NYS  1030  [aff  203  N.  Y.  627  mem, 
97  NE  1116  mem], 

[a]  In  Hew  Tor*  (1)  under  the 
Public  Service  Commissions  Law 
1  38,  providing  that  a  carrier  shall 
be  liable  for  a  loss  or  Injury  to 
property  carried  as  baggage  up  to 
the  full  value  and  regardless  of  the 
character  thereof,  but  that  the  value 
In  excess  of  one  hundred  and  fifty 
dollars  shall  be  stated  on  delivery 
to  the  carrier  .which  may  then  make 
a  reasonable  charge  for  the  assump- 
tion of  such  liability  In  excess  of 
one  hundred  and  fifty  dollars,  the 
provision  as  to  stating  value  Is  for 
the  carrier's  benefit  and  may  he 
waived  by  it.  Robinson  v.  New 
York  Cent.,  etc.,  R.  Co..  145  App.  Div. 
391,  129  NYS  1030  [ail  203  NY.  687 
mem,  97  NE  1115  mem];  Melster  v. 
Woolverton,  140  App.  Dlv.  926.  126 
NYS  439:  Dazey  v.  New  York  Cent., 
etc..  R.  Co.,  150  NYS  58.  (2)  And 
accordingly,  where  the  passenger 
does  not  state  any  excess  value  and 
the  carrier  makes  no  inquiry  In  re- 
gard thereto,  the  passenger's  re- 
covery is  not  limited  to  one  hundred 
and  fifty  dollars.  Clarke  v.  New 
York  Cent.,  etc.,  R.  Co.,  157  App.  Dlv. 
194.  141  NYS  966  [aff  216  N.  Y.  649 
mem,  109  NE  1070  mem]'  Robinson 
v.  New  York  Cent.,  etc.,  R.  Co.,  146 
App.  Div.  391.  129  NYS  1030  [aff 
203  N.  Y.  627  mem,  97  NE  1115 
mem];  Melster  v.  Woolverton,  140 
App.  Dlv.  926  mem,  125  NYS  439 
[aff  67  Misc.  167,  121  NYS  606] 
(carrier  liable  for  full  loss):  Baum 
v.  Long  Island  R.  Co.,  58  Misc.  84, 
108  NYS  1113;  Dasey  v.  New  York 
Cent.,  etc.,  R.  Co.,  150  NYS  68.  But 
see  Richardson  v.  Woolverton,  117 
NYS  908  (under  L.  [1907]  c  429  I  3f). 
(8)  Where  no  Inquiry  is  made  by 
the  carrier  as  to  the  value  of  the 
contents  of  a  trunk  at  its  delivery 
for  transportation,  the  limitation  of 
damage  contained  In  the  published 
rates  does  not  limit  the  damages 
caused  by  delay  in  delivery.  Bridge 
v.  New  York  Cent.,  etc.,  R.  Co.,  88 
Misc.  35,  160  NYS  146. 

4.  Bachman  v.  Clyde  SS.  Co..  162 
Fed.  403.  81  CCA  529;  Southern  R. 
Co.  v.  Dinkins,  etc..  Hardware  Co., 
139  Ga.  332.  77  SE  147,  43  LRANS 
806;  Chicago,  etc..  R.  Co.  v.  Conklln, 
32  Kan.  55,  3  P  762;  Glasco  v.  New 
York  Cent.  R.  Co.,  36  Barb.  (N.  Y.) 
557. 

[a]     Authority       of       agent.— (1) 

Where  a  railroad  company  gives  a 
hotel  the  privilege  of  checking  bag- 
gage of  guests  from  the  hotel  in- 
stead of  at  the  railroad  station,  and 


tion  on  the  part  of  the  carrier.4 

As  to  hand  baggage.  A  limitation  of  the  amount 
of  baggage  which  a  passenger  is  entitled  to  have 
carried  does  not  restrict  or  affect  his  common-law 
right  to  carry  personal  baggage  with  him,8  but 
merely  limits  the  accommodation  which  the  pas- 
senger may  have  with  respect  to  baggage  committed 
to  the  custody  of  the  carrier.8 

[§  1581]  c.  As  to  Character  of  Liability.  The 
general  rule  is  that  a  earrier  may,  by  speoial  con- 
tract or  by  a  notice  assented  to  by  the  passenger, 
limit  its  liability  as  insurer  and  confine  it  to  losses 
arising  from  the  negligence  or  misconduct  of  its 
agents,  but  that  it  cannot  stipulate  for  exemption 
from  liability  for  losses  caused  by  its  own  negli- 
gence or  wrongdoing,  or  that  of  its  servants  or 
agents,7  and  in  some  jurisdictions  this  rule  is  in 

for  this  purpose  the  hotel  company 
Intrusts  such  duty  to  the  head  por- 
ter, the  latter  has  no  authority  to 
make  any  representation  to  a  guest 
whose  trunk  he  checks  which  will 
change  ,the  carrier's  limited  liability 
for  damage  to  the  passenger's  bag- 
gage, as  provided  In  the  passengers 
contract  ticket.  Bachman  v.  Clyde 
SS.  Co.,  162  Fed.  403,  81  CCA  629. 
(2)  A  station  agent  who  customarily 
receives  and  checks  baggage  has  no 
Implied  right  to  receive  and  check 
baggage  of  the  holder  of  a  mileage 
ticket  in  opposition  to  the  written 
contract  expressed  in  the  ticket. 
Southern  R.  Co.  v,  Dinkins,  etc., 
Hardware  Co.,  189  Ga.  332,  77  SE 
147,  48  LRANS  806. 

[b]  The  OTurtoin  of  other  agents 
of  a  carrier  in  checking  baggage, 
contrary  to  the  provisions  of  the  con- 
tract in  the  ticket,  does  not  waive 
the  contract,  where  the  custom  is 
not  known  to  the  officials  of  the 
carrier.  Southern  R.  Co.  v.  Dinkins, 
etc.,  Hardware  Co.,  139  Ga.  332,  77 
SE  147,  43  LRANS  806. 

5.  Joy  v.  Lee,  166  Mo.  A.  626.  149 
SW  328;  Runyan  v.  New  Jersey  Cent. 
R.  Co.,  61  N.  J.  L.  537,  41  A  367.  68 
AmSR  711.  48  LRA  284;  Hasbrouck  v. 
New  York  Cent.,  etc.,  R.  Co.,  202  N. 
Y.  263,  96  NE  808,  85  LRANS  537, 
AnnCasl912D  fl50  faff  137  App.  Dlv. 
682,  122  NYS  123  (aff  64  Misc.  478, 
118   NYS  735)]. 

[a]  Thus  a  provision  in  a  pas- 
senger's ticket  that  the  company  as- 
sumes no  risk  on  baggage  except 
for  wearing  apparel  and  limits  its 
responsibility  to  one  hundred  dollars 
in  value,  and  that  all  baggage  ex- 
ceeding that  value  is  at  the  owner's 
risk,  unless  taken  by  a  special  con- 
tract, applies  only  to  baggage  that  Is 
regularly  checked,  and  not  to  hand 
baggage  retained  in  the  possession  of 
the  passenger,  except  temporarily 
while  getting  on  and  off  trains.  Has- 
brouck v.  New  York  Cent.,  etc.,  R. 
Co.,  202  N.  Y.  363,  96  NE  808,  35 
LRANS  537,  AnnCasl912D  1150  [aff 
137  App.  Dlv.  632.  122  NYS  123  (aff 
64  Misc.  478.  118  NYS  736)]. 

Liability  where  passenger  retains 
custody  generally  see  supra  3  1674. 

8.  Runyan  v.  New  Jersey  Cent. 
R.  Co.,  61  N.  J.  L.  537.  41  A  367,  68 
AmSR   711,    48    LRA   284. 

7.  U.  S. — Saunders  v.  Southern  R. 
Co.,  128  Fed.  15,  62  CCA  523. 

Ala. — Mobile,  etc.,  R.  Co.  v.  Hop- 
kins,  41   Ala.   486.   94   AmD   607. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Cox.  29  Ind.  360,  95  AmD  640;  Louis- 
ville, etc.,  R.  Co.  v.  Nicholal,  4  Ind. 
A.   119.  30  NE  424. 

Me. — Sager  v.  Portsmouth,  etc.,  R. 
Co..  31  Me.  228,  60  AmD  669. 

Mass. — Squire  v.  New  York  Cent. 
R.  Co..  98  Mass.  239.  93  AmD  162. 

Nev. — Zetler  v.  Tonopah,  etc.,  R. 
Co.,  37  Nev.  486,  143  P  119.  35  Nev. 
381.   129   P  299.   LRA1916A   1270. 

N.  C. — Cooper  v.  Norfolk  Southern 
R.  Co..  161  N.  C.  400.  77  SE  339; 
Thomas  v.  Southern  R.  Co.,  131  N. 
C.  590.  42  SE  964:  Smith  v.  North 
Carolina  R.  Co.,   64  N.  C.  235. 

Or. — Wells  v.  Great  Northern  R. 
Digitized  by  VjOLJ*7Tv: 
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effect  prescribed  by  statute.8  And  notwithstanding 
the  ticket  or  special  contract,  or  the  statute,  con- 
tains a  limitation  against  liability  exceeding  a  cer- 
tain amount  or  value,  the  carrier  is  nevertheless 
liable  if  the  proximate  cause  of  the  loss  is  its  negli- 
gence.9 In  New  York,  however,  a  carrier  may  by 
express  stipulation  limit  or  exempt  itself  from  lia- 
bility for  the  loss  of  goods  occurring  even  from  the 
negligence  of  its  agents  or  servants  ;*°  but  a  contract 
is  not  to  be  deemed  to  include  a  carrier's  own  neg- 
ligence by  any  general  words,  not  unless  it  in 
clear  and  explicit  form  embraces  such  negligence,11 
and  a  clause  simply  releasing  a  carrier  from  lia- 
bility for  loss  of  goods  will  not  include  a  case 
of  its  own  negligence  unless  such  exemption  is  ex- 
pressly and  plainly  stated;"  but  a  clause  in  consid- 
eration of  reduced  rates,  properly  and  reasonably 
limiting  the  liability  of  a  carrier  to  a  specified 
valuation  of  the  goods  received  by  it,  will  include 
a  case  of  loss  or  damage  arising  from  its  own  negli- 


gence without  express  mention  thereof.1* 

Limitation  in  pass.  It  has  been  held  that  the 
fact  that  the  passenger  is  using  a  free  pass,''  which 
contains  the  limitation,  does  not  alter  the  rule 
against  limiting  liability  for  negligence,14  but  there 
are  cases  holding  the  contrary. 

The  rule  in  England  and  Canada  at  one  time  was 
that  a  carrier  had  a  right  to  stipulate  against  lia- 
bility for  the  loss  of  a  passenger's  baggage  result- 
ing from  any  cause  whatever;18  but  that  rule  has 
been  changed  by  the  Railway  and  Canal  Traffic  Act 
which  forbids  a  common  carrier  of  goods  to  stipu- 
late against  liability  for  losses  resulting  from  its 
own  negligence,  and  this  act  has  been  construed  as 
embracing  a  carrier  of  baggage." 

[$  1582]  d.  Limitation  Must  Be  by  Special  Con- 
tract or  Notice  to  Passenger.  As  has  been  suggested 
heretofore,  the  carrier  can  restrict  its  common-law 
liability  only  by  a  special  contract  with  the  pas- 
senger, or  by  a  notice  or  regulation  brought  to 


Co.,  69  Or.  165,  114  P  92,  116  P 
1070,  34  LRANS  818,  825  and  note. 

Pa. — Camden,  eta,  R.  Co.  v.  Bal- 
dauf,  18  Pa.  67,  55  AmD  481;  Lalng 
V.  Colder,  8  Pa.  479,  49  AmD  633; 
Bingham  v.  Rogers,  6  Watts  &  S. 
495,  40  AmD  681;  Beckman  v.  Shouse, 
5  Rawle  179.  28  AmD  653. 

S.  C. — Swindler  v.  Hllllard,  31  S. 
C.  L.  286.  46  AmD  732. 

Tenn. — Coward  v.  Bast  Tennessee, 
etc.,  R.  Co.,  16  Lea  225,  57  AmR  226. 

Tex. — International,  etc.,  R.  Co.  v. 
Bolts,  3  Tex.  Civ.  A.  644,  22  SW  541. 

See  also   supra   1 1    196-208. 

8.  See  statutory  provisions.  And 
see  Baack,  etc.,  Millinery  Co.  v.  Chi- 
cago, etc.,  R  Co.,  177  Mo.  A.  282,  164 
SW  175  (.construing  Rev.  St  [1909] 
i  3236);  Robert  v.  Chicago,  etc.,  R. 
Co.,  148  Mo.  A.  96,  127  SW  925  (con- 
struing Cal.  Civ.  Code  I  2175);  Chesa- 
peake, etc.,  R.  Co.  v.  Beagley,  104  Va. 
788,  52  SB  666,  8  LRANS  183  (hold- 
ing that  Code  [1887]  I  1296  [Code 
(1904)  |  1294  subs  25]  providing 
that  no  agreement  by  a  carrier  for 
"exemption"  from  liability  for  In- 
Jury  or  loss  occasioned  by  its  own 
neglect  shall  be  valid,  not  only  pro- 
hibits the  making  of  contracts  ex- 
empting the  carrier  from  liability, 
but  also  prohibits  the  making  of 
contracts  limiting  liability). 

9.  Ind. — Indianapolis,  etc.,  R.  Co. 
V.  Cox,  29  Ind.  360,  95  AmD  640; 
Louisville,  etc.,  R.  Co.  v.  Nlcholal,  4 
Ind.  A.  119,  30  NB  424,  61  AmSR  206. 

Mo. — Baack,  etc..  Millinery  Co.  v. 
Chicago,  etc.,  R.  Co.,  177  Mo.  A.  282, 
164  SW  176  (under  Rev.  St.  [1909] 
I  3236,  limiting  liability  for  sample 
baggage). 

Nev. — Zetler  v.  Tonopah,  etc.,  R. 
Co.,  35  Nev.  381,  129  P  299.  LRA 
1916A  1270,   37   Nev.    486,  143   P  119. 

N.  T. — Martin  v.  New  Jersey  Cent. 
R.  Co.,  121  App.  Dlv.  552,  106  NTS 
226. 

N.  C. — Cooper  v.  Norfolk  Southern 
R.  Co.,  161  N.  C.  400.  77  SB  339. 

Or. — Wells  v.  Great  Northern  R 
Co.,  59  Or.  165,  114  P  92,  116  P  1070, 
84   LRANS    818.   826. 

Utah. — Homer  v.  Oregon  Short 
Line.  R.   Co.,    42   Utah   16,   128   P  522. 

[a]  Statutes. — (1)  A  statute  au- 
thorizing a  carrier  to  limit  Its  lia- 
bility for  loss  of  baggage,  unless 
the  passenger  by  way  of  insurance 
pays  therefor,  does  not  apply  to 
cases  of  negligence  resulting  In  the 
loss  of  a  passenger's  baggage.  Mar- 
tin v.  New  Jersey  Cent.  R.  Co.,  121 
App.  Dlv.  652.  106  NYS  226.  (2)  A 
statute  permitting  a  common  carrier, 
by  posting  a  general  notice,  to  limit 
its  liability  for  loss  of  a  passenger's 
baggage  to  a  certain  amount  per 
one  hundred  pounds,  unless  the  pas- 
senger pays  money  to  the  company 
"by  way  of  Insurance"  for  the  as- 
sumption of  additional  responsibility, 
does  not  apply  to  the  loss  of  a  pas- 


senger's trunk  by  theft  from  the 
company  at  the  station  of  departure 
before  the  passenger  has  had  an  op- 
portunity to  check  it.  the  gist  of  the 
passenger's  action  being  negligence. 
Williams  v.  New  Jersey  Cent.  R.  Co., 
•93  Anp.  Div.  682,  88  NTS  434  [alt 
183  N  T.  518  mem,  76  NB  1116 
mem]. 

[b]  JJeUrery  to  wrong  person. — 
The  delivery  of  a  passenger's  bag- 
gage, at  the  carrier's  baggage  room, 
to  a  person  not  entitled  to  receive  it. 
Is  such  negligence  as  makes  the  com- 
pany liable,  notwithstanding  a  con- 
tract limiting  Its  llablity  to  a  fixed 
value.  Zetler  v.  Tonopah,  etc.,  R, 
Co.,  85  Nev.  381,  129  P  299,  LRA 
1916A    1270,    87    Nev.    486,   143    P   119. 

10.  Prentice  v.  Decker.  49  Barb. 
(N.  T.)  21;  Weinberg  v.  National  SS. 
Co.,  67  N.  T.   Super.   686,  8  NTS   195. 

11.  Welnborg  v.  National  SS.  Co., 
67  N.  T.  Super.  686,  8  NYS  195;  Cam- 
den, etc.,  R.,  etc.,  Co.  v.  Burke,  18 
Wend.   (N.  T.)  611,  28  AmD  488. 

[a]  A  notloe  la  the  usual  form, 
"that  all  baggage  la  at  the  risk  of 
the  owners  .  .  .  excuses  them 
from  losses  happening  by  theft  or 
robbery,  in  addition  to  the  exemp- 
tions from  responsibility  as  common 
carriers,  but  not  from  losses  arising 
from  actual  negligence,  or  from  the 
Insufficiency  of  their  machinery  or 
vehicles."  Camden,  etc.,  R„  etc.,  Co. 
v.  Burke,  IS  Wend.  (N.  T.)  611,  629. 
28  AmD  488.  . 

18.  Gardiner  v.  New  Tork  Cent, 
etc.,  R.  Co.,  201  N.  T.  887,  94  NB 
876,  84  LRANS  826,  AnnCasl912B 
281  [aft  189  App.  Dlv.  17,  123  NTS 
8661. 

1*.  Gardiner  v.  New  Tork  Cent, 
etc.,  R.  Co.,  201  N.  T.  387,  94  NB 
876,  34  LRANS  826.  AnnCaal912B 
281  [aff  139'App.  Dlv.  17,  123  NTS 
866]-  Tewes  v.  North  German  Lloyd 
SS.  Co.,  186  N.  T.  151,  78  NE  864,  8 
LRANS  199  and  note,  9  AnnCaa  909 
[rev  104  App.  Dlv.  619  mem,  93  NTS 
1149  mem  (aft  42  Misc.  148,  86  NTS 
994)]. 

14.  Mobile,  etc.,  R  Co.  v.  Hop- 
kins,  41   Ala.    486,  94  AmD  607. 

IB.  Holly  v.  Southern  R.  Co.,  119 
Ga.  767,  47  SB  188:  Hutto  v.  South- 
ern  R   Co.,    75   S.   C.    295,    55    SB   445. 

[a]  Willful  mlaooaduet<— Where 
plaintiff  was  traveling  on  a  pass 
under  an  agreement  thereon  that  the 
railroad  company  should  not  be 
liable  for  damage  to  property  of 
such  person  by  negligence  of  its 
agents  or  otherwise,  such  person 
could  not  recover  for  loss  of  bag- 
gage, except  for  willful  misconduct 
Hutto  v.  Southern  R.  Co.,  75  S.  C. 
295,  55  SB  446. 

16.  -Carr  v.  Lancashire,  etc.,  R. 
Co.,  7  Bxch.  707,  155  Reprint  1133; 
Morville  v.  Great  Northern  R.  Co.. 
16  Jur.  528;  Chippendale  v.  Lanca- 
shire,   etc.,    R.    Co.,    16    Jur.    1106; 


Peninsular,  etc.,  Steam  Nav.  Co.  v. 
Shand.  3  Moore  P.  C.  N.  S.  272.  16 
Reprint  103;  Dixon  v.  Richelieu  Nav. 
Co.,  16  Ont.  A.  647  [aft  18  Can.  S.  C. 
704]. 

[a]  "At  owner's  risk." — Where 
plaintiff,  a  commercial  traveler  for 
a  jewelry  Arm,  took  passage  on  de- 
fendant company's  road  from  Mon- 
treal to  Toronto,  having  a  ticket 
Issued  on  this  condition, ,  "With  an 
allowance  of  three  hundred  pounds 
of  baggage  free,  but  this  baggage  to 
be  at  the  owner's  risk  against  all 
casualties,"  although  his  trunks  con- 
tained merchandise  only,  they  were 
accepted  by  defendant  as  baggage 
with  full  knowledge  of  the  fact 
The  trunks  having  been  lost  by  de- 
fendant's negligence.  It  was  held 
that  there  could  be  no  recovery;  that 
the  stipulation  was  valid,  and  re- 
leased defendant  from  all  liability 
whatsoever.  Dixon  v.  Richelieu  Nav. 
Co..  16  Ont  A.  647.  662  [aff  18  Can. 
S.  C.   7041. 

17.  Cohen  v.  South  Eastern  R.  Co., 
2  Ex.  D.  253;  Martin  v.  Great  In- 
dian Peninsular  R.  Co.,  L.  R.  3 
Bxch.   S. 

[a]  Section  7  of  the  JBallway  and 
Oaaal  Traffic  Aot  provided  l  (1) 
"Every  such  Company  aa  aforesaid 
shall  be  liable  for  the  Loss  of  or  for 
Injury  done  to  any  Horses.  Cattle, 
or  other  Animals,  or  to  any  Articles, 
Goods,  or  Things,  in  the  receiving, 
forwarding,  or  delivering  thereof, 
occasioned  by  the  Neglect  or  De- 
fault of  such  Company  or  Its  Serv- 
ants, notwithstanding  any  Notice, 
Condition,  or  Declaration  made  and 
given  by  such  Company  contrary 
thereto,  or  la  any  wise  limiting  such 
liability."  In'  construing  this  sec- 
tion Melllsh,  L.  J.,  Mid:  "It  seems 
to  me  that  passengers'  luggage  comes 
within  the  plain  words  of  that  sec- 
tion. .  .  .  And  It  not  only  comes 
within  the  words,  but  it  comes 
within  the  mischief  which  the  Act 
contemplated;  because,  it  is  obvious 
that  if  the  company  choose  to  insert 
at  the  back  of  their  ticket  some 
regulation  that  they  will  not  be  an- 
swerable for  the  loss  of  passengers' 
luggage  by  themselves  or  their 
agents,  It  comes  within  the  mischief 
which  the  Act  contemplated.  The 
passenger  has  no  remedy,  unless  he 
gives  up  his  Journey  altogether;  he 
has  no  choice.  It  was  accordingly 
so  held  by  the  entire  court,  Brett.  J. 
A.,  in  his  opinion,  saying  that  the 
case  of  Stewart  v.  London,  etc,  R. 
Co..  3  H.  &  C.  185,  169  Reprint  479. 
should  be  overruled.  Cohen  v. 
South  Eastern  R.  Co.,  2  Ex.  D.  253, 
269.  (2)  Under  such  statute  a  rail- 
road company  Is"  not  exempt  from  lia- 
bility for  loss  of  a  commercial  trav- 
eler's samples  in  the  absence  of  a 
special  contract  to  that  effect     Wil- 
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the  passenger's  knowledge,  and  assented  to  or 
accepted  by  him,  expressly  or  impliedly.18  Thus 
the  ordinary  passenger  ticket  does  not  purport 
to  set  forth  the  terms  of  the  contract  between  the 
passenger  and  the  carrier,  and  is  merely  evidence 
of  the  right  to  transportation;-1*  and  stipulations 
limiting  the  carrier's  liability  as  to  baggage,  em- 
bodied in,  or  printed  oh  the  back  of,  such  a 
ticket  are  not  prima  facie  binding  on  the  passen- 
ger, and  to  constitute  limitations  of  the  carrier's 
liability,  such  stipulations  must  be  shown  to  have 
been  known  to,  and  accepted  by,  him.*0    And  the 


kinson  v.  Lancashire,  etc.,  R  Co., 
[1»07]   IKE  222. 

18.  U.  S. — Saunders  v.  Southern 
R.   Co.,  128  Fed.    IS,  62  CCA   522. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Cox,   29   Ind.   360.  95  AmD  640. 

Mass. — Hooker  v.  Boston,  etc.,  R. 
Co.,  209  Mass.  598,  95  NE  946.  Ann 
Casl912B  669  [rev  on  other  grounds 
233  U.  S.  17,  14  SCt  626.  58  L.  ed. 
868.  LRA1915B  450,  AnnCasl915D 
69JJ. 

Mich. — Crowley  Bros.  v.  Grand 
Trunk  R.  Co.,  186  Mich.  482.  162  NW 
216.  * 

Mo. — Droslnski  v.  Hamburg- 
American  Line,  193  Mo.  A.  60,  181 
8W  1164. 

Mont. — Rose  v.  Northern  Pac.  R. 
Co..  86  Mont.  70.  88  P  767,  119  Am 
SR   886 

S.  C. — Black  v.  Atlantic  Coast  Line 
R.  Co.,  82  S.  C.  478,  64  8B  418. 

[a]  Under  the  common  law  a  car- 
rier can  limit  liability  for  loss  of 
bag-gage  only  by  express  contract 
with  the  passenger,  or  by  his  assent 
to  a  known  regulation.  Hooker  v. 
Boston,  etc.,  R.  R.  Co.,  209  Mass.  598, 
95  NE  945,  AnnCasl912B  669  (rev 
on  other  grounds  233  U.  S.  97.  34  SCt 
526,  58  L.  ed.  868,  LRA1916B  460, 
AnnCasl915D  693]. 

[bV  Actual  knowledge  must  be 
had  by  the  passenger  of  the  terms 
of  the  special  contract,  as  such 
knowledge,  will  not  be  Implied. 
Saunders  v.  Southern  R  Co.,  128 
Fed.  16,  20.  62  CCA  523  (where  the 
court  said:  "When  a  carrier  desires 
to  limit  its  common-law  responsibil- 
ity there  is  nothing  unreasonable  In 
requiring  that  the  extent  of  the  ex- 
oneration shall  be  plainly  declared, 
and  brought  to  the  attention  of  its 
customer  in  such  way  as  to  afford 
opportunity  for  acceptance  or  rejec- 
tion"). 

IS.    See  supra  I  1117. 

90.  U.  S.— The  Majestic.  166  U.  S. 
376.  17  SCt  697.  41  L.  ed.  1039;  Smith 
v.  North  German  Lloyd  S3.  Co.,  161 
Fed.  222.  80  CCA  674;  New  Jersey 
Cent.  R.  Co.  v.  Wlegand,  79  Fed.  991, 
26  CCA  681:  Mauritz  v.  New  York, 
etc.,  R.  Co.,  23  Fed.  765. 

Ga. — Southern  R.  Co.  v.  Dlnklns, 
etc..  Hardware  Co.,  139  Ga.  382,  77 
SK    147.    43    LRANS   806-. 

Kan. — Kansas  CJty,  etc..  R.  Co.  v. 
Rodebaugh.  88  Kan.  46,  15  P  899,  6 
AmSR   715. 

Mass. — Malone  v.  Boston,  etc.,  R. 
Corp..  12  Gray  888,  74  AmD  598; 
Brown  v.  Eastern  R.  Co.,  11  Cush. 
97. 

Mo. — Droslnski  v.  Hamburg-Amer- 
ican Line,  193  Mo.  A.  60,  181  8W 
1164:  Burnes  v.  Chicago,  etc..  R  Co., 
167  Mo.  A.  62,  160  SW  1100;  Aiken 
v.  Wabash  R.  Co.,  80  Mo.  A.  8. 

N.  Y. — Hutchins  v.  Pennsylvania 
R.  Co.,  181  N.  Y.  186,  73  NE  972,  106 
AmSR  537;  Rawson  v.  Pennsylvania 
R.  Co.,  48  N.  Y.  212,  8  AmR  543;  Mar- 
tin v.  New  Jersey  Cent.  R.  Co.,  121 
App.  Div.  552,  106  NYS  226;  Lecho- 
witser.  v.  Hamburg  American  Packet 
Co.,  6  Misc.  636,  27  NYS  140;  Cam- 
den, etc.,  R.,  etc.,  Co.  v.  Belknap,  21 
Wend.  354;  Cole  v.  Goodwin,  19 
Wend.  261,  32  AmD  470  and  note; 
Holllster  v.  Nowlen,  19  Wend.  284, 
32   AmD   455. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Campbell,  86  Oh.  St.  647.  88  AmR 
«17. 

Pa. — Verner    v.    Sweltier,    81    Pa. 


208:  Camden,  etc,  R.  Co.  v.  Baldauf, 
16  Pa.  67,  65  AmD  481;  Baker  v. 
North  Pennsylvania  R.  Co.,  6  Wkly 
NC  292. 

Vt. — Ranchau  v.  Rutland  R  Co.,  71 
Vt.  142,  48  A  11,  76  AmSR  761. 

Eng. — Richardson  v.  Rowntree, 
[1894]    A.   C.   817. 

Can. — Bate  v.  Canadian  Pac.  R 
Co..  18  Can.  S.  C.  697  [rev  15  Ont  A. 
388], 

Ont. — Anderson  v.  Canadian  Pac. 
R  Co.,  17  Ont  747. 

[a]  Illustrations. — (1)  A  condi- 
tion in  a  railroad  ticket  restricting 
passengers  to  one  hundred  and  fifty 
pounds  of  baggage,  and  limiting  the 
company's  responsibility  to  one  dol- 
lar per  pound.  Is  Ineffectual,  In  tne 
absence  of  evidence  that  the  passen- 

fer's  attention  was  called  thereto, 
fiegand  v.  New  Jersey  Cent.  R  Co., 
75  Fed.  370  [aff  79  Fed.  991.  26  CCA 
681].  (2)  A  passenger  is  not  bound 
by  a  special  contract  contained  in 
his  ticket,  where  such  ticket  Is  re- 
tained by  the  carrier's  agent  in 
charge  of  the  train  and  not  delivered 
to  the  passenger,  he  being  entitled 
to  assume  that  no  limitations  on  the 
carrier's  common-law  liability  were 
intended.  Burnes  v.  Chicago,  etc.,  R 
Co.,  167  MQ.  A.  62,  150  SW  1100.  (3) 
Where  a  ticket  was  never  delivered  to 
plaintiff,  be  was  not  bound  by  the 
stipulations  therein,  limiting  de- 
fendant's liability  for  loss  of  bag- 
?age  to  £10.  but  was  entitled  to  the 
uU  value  of  the  property,  since 
plaintiff  was  not  bound  by  the  ticket 
unless  he  saw,  and  had  an  oppor- 
tunity to  read,  it.  Wamsley  v.  Atlas 
SS.  Co.,  50  App.  Div.  199,  68  NYS 
761  [rev  on  other  grounds  168  N.  Y. 
533.  61  NE  696.  85  AmSR  699].  (4) 
A  clause  printed  on  the  margin  of  a 
steamship  ticket,  headed  "Notice", 
limiting  the  liability  of  the  vessel  or 
owners  to  one  hundred  dollars  for 
loss  of  the  passenger's  personal  ef- 
fects, is  not  a  part  of  the  contract 
and  does  not  relieve  the  owners 
from  full  liability,  where  It  was  not 
read  by,  or  made  known  to,  the  pas- 
senger. Smith  v.  North  German 
Lloyd  SS.  Co.,  161  Fed.  222.  80  CCA 
»74. 

[b]  A  am  general  limitation  as 
to  value  la  a  printed  form  applicable 
to  the  baggage  of  all  passengers,  al- 
though signed  by  the  carrier  and 
the  passenger,  is  not  a  bona  fide 
agreement,  but  an  arbitrary  pread- 
Justment  of  damages.  Southern  R. 
Co.  v.  Dlnklns,  etc.,  Hardware  Co., 
139  Ga.  332.  77  SE  147,  43  LRANS 
806. 

[c]  Conditions  printed  on  the 
took  of  a  passenger's  ttokst,  (1)  ex- 
empting the  carrier  from  liability 
for  loss  of,  or  damage  to,  baggage 
under  certain  circumstances  or  be- 
yond a  specified  amount,  are  not 
binding  on  the  passenger,  If  not 
signed  or  seen  by  him,  or  if  not  re- 
ferred to  In  the  contract  on  the  face 
of  the  ticket,  or  otherwise  brought 
to  his  attention.  The  Majestic,  166 
U.  S.  375,  17  SCt  597.  41  L.  ed.  1089 
[rev  60  Fed.  624,  9  CCA  161,  23  LRA 
746  and  note];  Malone  v.  Boston, 
etc.,  R.  Corp.,  12  Gray  (Mass.)  388, 
74  AmD  698;  Brown  v.  Eastern  R. 
Co.,  11  Cush.  (Mass.)  97,  101;  Aiken 
V.  Wabash  R.  Co.,  80  Mo.  A.  8.  (2) 
A  notice  of  limitation,  "placed  on  the 
back  of  the  ticket  and  detached  from 
what  ordinarily  contains  all  that  Is 


same  rule  applies  to  limitations  printed  on  baggage 
checks  or  receipts ,  for  where  a  passenger  receives  a 
check  or  a  receipt  for  his  baggage,  which  he  has  a 
right  to  regard  as  merely  a  voucher  to  enable  him 
to  follow  and  identify  such  baggage,  unless  notice 
is  given  to  him  that  it  embodies  a  special  contract. 
he  is  not,  as  a  matter  of  law,  bound  by  its  terms. 
A  ticket,  however,  which  purports  to  set  out  the 
terms  of  the  transportation  of  the  passenger  and 
his  baggage  will  be  deemed  a  contract,  and  the  pas- 
senger will  be  bound  by  valid  limitations  of  liability 
as  to  baggage  plainly  incorporated  therein,  the  pxe- 

material  to  the  passenger,  would  not 
raise  a  legal  presumption  that  the 
party  at  the  time  of  receiving  the 
ticket,  and  before  the  train  had  left 
the  station,  had  knowledge  of  the 
limitation  or  conditions  which  the 
carrier  had  attached  to  the  trans- 
portation of  the  baggage  of  the  pas- 
sengers. The  manner  adopted  by  the 
defendants  to  give  notice  of  such 
limitation  and  conditions,  falls  to 
furnish  that  certain  information  or 
knowledge  which  must  be  brought 
home  to  the  passenger  to  exonerate 
the  carrier  from  the  full  common- 
law  liability  as  to  such  baggage,  and 
therefore  leaves  the  passenger  the 
right  to  recur  to  the  carrier  for  the 
damages  he  may  sustain  in  the  loss 
of  his  baggage,  irrespective  of  the 
limitation"  Brown  v.  Eastern  R. 
Co.,  supra. 


[di  Merchandise  in  p«'<**"g 
— Where  a  statute  authorizes  car- 
riers to  limit  their  liability  for  loss 
of  "goods,  merchandise  or  baggage" 
received  for  transportation  by  a 
notice  "Inserted  in  the  bills  of  lad- 
ing or  receipts  given  for  such  goods 
or  merchandise  and  in  the  tickets 
delivered  to  passengers,"  a  carrier's 
liability  Is  not  limited  thereunder 
with  respect  to  merchandise  of  a 
passenger  transported  in  a  packing 
case  without  extra  compensation, 
where  no  bill  of  lading  or  receipt  Is 
given  therefor  except  the  passen- 
ger's ticket  which  limits  the  com- 
pany's liability  to  baggage  defined 
as  wearing  apparel  only.  Salesby  v. 
New  Jersey  Cent.  R.  Co.,  99  App. 
Div.  163,  167.  90  NYS  1042  [aff  184 
N.  Y.  597  mem,  77  NE  1196  mem]. 

[e]  Wot  understanding  oontraoi^- 
Where  a  passenger  pays  for  his 
passage  on  the  assurance  that  the 
company  will  be  liable  for  his  bag- 
gage, the  subsequent  delivery  to  him 
of  a  contract  limiting  the  carrier's 
liability  will  not  defeat  recovery  for 
the  loss  of  baggage,  where  the  pas- 
senger did  not  understand  the  lan- 
guage in  which  the  contract  was 
written  and  did  not  sign  It.  Dro- 
slnski v.  Hamburg-American  Line, 
193   Mo.  A.   60,  181   SW  1164. 

ai.  Cal. — Merrill  v.  Pacific  Trans- 
fer Co.,  131  Cal.  582,  63  P  915. 

Ind. — Indianapolis,  etc.,  R.  Co.  v. 
Cox,   29   Ind.   360,  95  AmD  640. 

Mass. — Malone  v.  Boston,  etc.,  R 
Corp.,  12  Gray  388,  74  AmD  598; 
Brown  v.  Eastern  R.  Co.,  11  Cush. 
97. 

N.  Y.— Madan  v.  Sherard,  78  N.  Y. 
329.  29  AmR  163  [aff  42  N.  Y.  Super. 
868];  Blossom  v.  Dodd,  43  N.  Y.  264, 
3  AmR  701;  Morgan  v.  Wolverton, 
186  App.  Div.  861,  120  NYS  1008  [aff 
203  NT  Y.  62,  96  NE  854,  36  LRANS 
640];  Strong  v.  Long  Island  R.  Co., 
91  App.  Div.  442,  86  NYS  911;  Gross- 
man v.  Dodd,  63  Hun  324.  17  NYS 
855  [aff  137  N.  Y.  699  mem,  33  NE 
642  mem];  Woodruff  v.  Sherrard,  9 
Hun  822;  Prentice  v.  Decker,  41 
Barb.  21;  Darey  v.  New  York  Cent, 
etc.,  R.  Co.,  150  NYS  68;  Malone  v. 
Metropolitan  Express  Co.,  86  NYS 
1089;  PompllJ  v.  Manhattan  De- 
livery Co.,  84  NYS  280:  Engberman 
v.  North  German  Lloyd  SS.  Co.,  84 
NYS   201. 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Campbell,  38  Oh.  St.  647,  38  AmR 
617. 

Pa.— Doyle  v.  New  Jersey  Cent.  R 
Co.,  46  Pa.  Super.  816. 


1212     [10  C.  J.] 


CARRIERS 


[§   1582 


sumption  being,  as  in  case  of  a  bill  of  lading,1*  that 
the  person  accepting  it  does  so  with  knowledge  of 
its  contents  and  with  the  intention  to  be  bound 
thereby;21  and  it  has  been  held  that  the  passenger 
is  chargeable  with  notice,  and  bound  by  a  limitation 
in  the  ticket,  where  he  has  had  the  ticket  in  his 
possession  for  some  time,24  or  where  the  stipulations 
are  printed  on  the  face  of  the  ticket  in  clear  and 

Va. — Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  21  Gratt.  (62  Va.)  654. 

Eng. — Harris  v.  Great  Western  R. 
Co.,  1  Q.  B.  D.  615. 

Ont. — Spencer  v.  Canadian  Pac.  R. 
Co.,  29  Ont.  L.  122,  13  DomLR  836; 
Lament  v.  Canadian  Transfer  Co.,  19 
Ont.  L.  291,  11  OntWR  953,  12  Ont 
WR    882,    13    OntWR   1181. 

Que. — Conway  v.  Canadian  Trans- 
fer Co.,  40  Que.   Super.  89. 

[a]  Illustrations.— (1)  Where  an 
•migrant  standing  in  line  with  about 
forty  other  passengers,  all  of  them 
being  about  to  sail  on  a  steamship, 
is  handed,  by  the  agent  of  the  car- 
rier, a  receipt  for  her  baggage,  bear- 
ing conditions  in  languages  which 
she  does  not  understand,  a  provision 
In  such  receipt  limiting  the  liability 
of  the  carrier  to  twenty-five  dollars, 
unless  the  value  of  the  baggage  In 
excess  thereof  is  declared  on  the  Is- 
sue of  the  receipt  or  before  delivery 
of  baggage,  is  not  binding  on  the 
passenger.  Engberman  v.  North 
German  Lloyd  SS.  Co.,  84  NTS  201. 
(2)  A  passenger  who  checks  his  bag- 
gage on  a  ticket  previously  pur- 
chased Is  not  bound  by  a  condition 
printed  on  the  check,  but  not  on  the 
ticket,  limiting  the  liability  of  the 
carrier  in  case  of  loss,  where  such 
condition  was  not  brought  to  the 
notice  of  the  passenger,  and  the  cir- 
cumstances disclosed  no  assent, 
either  actual  or  constructive,  to  such 
condition  by  the  passenger.  Spencer 
v.  Canadian  Pac.  R.  Co.,  29  Ont  L. 
122,  13  DomLR  836.  (3)  The  accept- 
ance from  a  carjrier  of  a  receipt  on 
which  conditions  are  printed  limit- 
ing his  liability  creates  no  presump- 
tion of  knowledge  of  them  against 
the  acceptor,  within  the  meaning  of 
Civ.  Code  art  1676,  which  limits  the 
operation  of  such  printed  notices  to 
those  who  have  knowledge  of  them. 
Conway  v.  Canadian  Transfer  Co.,  40 
Que.  Super.  89. 

[b]  Statute— Under  a  statute 
which  declares  that  a  passenger  or 
consignor,  by  accepting  a  contract 
for  carriage,  with  knowledge  of  its 
terms,  assents  to  any  limitation  of 
liability  stated  therein,  and  which 
declares  that  every  person  who 
has  notice  of  circumstances  suf- 
ficient to  put  a  prudent  man  on  In- 
quiry has  constructive  notice,  where 
by  prosecuting  inquiry  he  might 
have  learned  them,  where  a  receipt 
which  limits  the  carrier's  liability  Is 
delivered  to  a  passenger  and  the  cir- 
cumstances are  such  that  a  prudent 
man  would  read  the  limitation  as  to 
liability,  then  he  has  notice  thereof, 
and  it  will  not  excuse  him  to  say 
that  he  did  not  read  the  notice  of 
limitation.  Merrill  v.  Pacific  Trans- 
fer Co.,  131  Cal.  582,  63  P  915  (con- 
struing Civ.  Code  |  2176). 

[c]  A  limitation  om  the  amount 
of  the  liability  of  a  local  carrier  for 
loss  of  baggage,  contained  in  a  bag- 

?age  receipt  delivered  in  exchange 
or  a  baggage  check,  is  not  binding 
on  the  owner  of  the  baggage,  where 
her  attention  was  not  called  to  It 
and  she  did  not  read  it.  Scofield  v. 
May.  62  Misc.  243,  114  NTS  787.  See 
also  supra  I   1580. 

[d]  Cheeking  in  parcel  room. — 
(1)  Where  a  person  having  a  railroad 
ticket  takes  a  dress  suit  case  and  a 
hatbox  to  the  parcel  room  of  the 
railroad  station,  and.  after  paying 
ten  cents  for  each  parcel,  receives 
therefor  two  parcel  checks  on  which 
there  is  printed  in  small  letters  a 
limitation  of  liability  of  the  com- 
pany   to   the   amount    of   ten   dollars 


legible  type,"  •or,  in  the  absence  of  fraud,  where  he 
has  signed  the  ticket,  presumably  after  having  read 
it  and  agreed  to  its  conditions.2"  But  notice  of  the 
limitation  must  be  brought  home  to  the  passenger 
before  the  train  is  started,  and  while  he  has  an 
opportunity  to  leave  the  car  and  to  remove  his 
baggage." 
Genera]  public  notices  as  to  restrictions  of  the 


for  each  parcel,  and  no  notice  Is 
given  to  him  by  the  attendant  of  the 
limitation  of  liability,  and  no  oppor- 
tunity is  given  to  him  to  read  the 
writing  on  the  check  before  he  pays 
his  money,  and  no  questions  are  asked 
of  him  as  to  the  value  or  character 
of  the  articles  contained  in  the  pack- 
ages, the  passenger  will  not  be  bound 
by  the  limitation,  and  if  the  parcels 
are  lost  by  the  negligence  of  the 
company,  he  may  recover  their  full 
value.  Doyle  v.  New  Jersey  Cent.  R. 
Co.,  45  Pa.  Super.  216.  (2)  But  it 
has   been    held    that,   where   a   ticket 


?iven  for  such  baggage  has  on  the 
ace   of   it   a   plain   and    unequivocal 
reference  to  the  conditions  printed  on 


the  back,  such  as  conditions  limiting 
the  value  for  which  the  carrier  will 
be  liable,  the  passenger  taking  such 
ticket  is  bound  by  such  conditions 
whether  he  has  made  himself  ac- 
quainted with  them  or  not.  Harris 
v.  Great  Western  R.  Co..  1  Q.  B.  D. 
515:  "Lyons  v.  Caledonian  R.  Co., 
[1909]    S.    C.    1185. 

02.     See  supra  182. 

23.  Mass. — Fonscca  v.  Cunard  SS. 
Co.,  153  Mass.  563,  27  NE  665,  25 
AmSR  660,  12  LRA  340. 

Mo. — Drozinski  v.  Hamburg-Amer- 
ican Line,  193  Mo.  A.  60,  181  SW 
1164;  Aiken  v.  Wabash  R.  Co.,  80 
Mo.  A.   876. 

N.  T.— Steers  v.  Liverpool,  etc.,  SS. 
Co.,  57  N.  Y.  1.  15  AmR  463;  Wheeler 
v.  Oceanic  Steam  Nav.  Co.,  72  Hun 
5,  26  NTS  578-  Marmorsteln  v. 
Pennsylvania  R.  Co.,  13  Misc.  32,  34 
NTS  97. 

Pa. — Jacobs  v.  New  Jersey  Cent.  R. 
Co.,  19  Pa.  Super.  13  [aft  208  Pa.  635, 
67  A  9821. 

Eng.— Henderson      v^      Stevenson, 


L.  R.  2  H.  L.  Sc.  470;  Pratt  v.  South 

"  '     " "i 


Eastern  R.  Co..  [18971  1  Q.  B.  718 
Burke  v.  South  Eastern  R.  Co. 


C.  P.  D.  1. 

"Usually  the  acceptance  without 
protest  of  a  ticket  or  receipt  for 
properly  issued  by  a  carrier,  and  con- 
taining restrictions  of  the  latter'e 
liability,  will  be  treated  aa  an  assent 
by  the  owner  to  the  terms  of  the  re- 
ceipt or  ticket.  It  Is  not  necessary 
for  the  carrier  to  offer  the  property 
owner  the  option  between  the  two 
classes  of  contracts,  but  it  is  suffi- 
cient if  he  could  have  had  the  unre- 
stricted contract  had  he  demanded 
it."  Robert  v.  Chicago,  etc.,  R.  Co., 
148   Mo.   A.    96,   127   SW  925,   932. 

(aj  A  passenger  purchasing  trans- 
portatton  at  a  reduced  fare   (1)   is 

chargeable  with  knowledge  of  such 
reduction,  and  that  the  ticket  is  a 
contract  for  transportation,  and  not 
a  mere  token  or  evidence  of  such  con- 
tract. Burnes  v.  Chicago,  etc,  R. 
Co.,  167  Mo.  A.  62,  150  SW  1100.  (2) 
A  passenger  who  accepts  and  uses  an 
excursion  ticket  Issued  at  a  reduced 
rate  is  bound  by  a  declaration  printed 
on  the  ticket  as  follows:  "In  con- 
sideration of  the  reduced  rate  at 
which  this  ticket  is  sold,  it  will  be 

frood  for  six  days,  including  date  of 
ssue,  .  .  .  only  one  hundred  and 
fifty  pounds  of  baggage  allowed  each 
passenger.  Company's  liability  lim- 
ited to  one  dollar  per  pound  unless 
special  agreement  be  made."  Jacobs 
v.  New  Jersey  Cent.  R.  Co.,  19  Pa. 
Super.  13  [aff  208  Pa.  635,  57  A  982]. 
[b]  Where  a  passenger  fully  un- 
derstands a  clause  in  a  ticket  bought 
at  a  reduced  rate,  fixing  a  valuation 
on  baggage  and  limiting  the  car- 
rier's liability  to  such  amount,  which 
provision  is  not  unreasonable  as  a 
matter  of  law,  the  provision  is  bind- 


ing, although  the  carrier  fixes  the 
valuation  without  negotiation  and 
without  express  tender  of  opportu- 
nity to  name  a  different  valuation. 
Gardiner  v.  New  York  Cent.,  etc.  R. 
Co.,  201  N.  T.  387.  94  NE  876.  34 
LRANS  826,  AnnCasl912B  281  [aff 
139  App.  Div.  17.  123  NTS  865.  and 
cert  140  App.  Div.  907  mem.  125  NTS 
1121    mem]. 

84.  The  Kensington.  88  Fed.  331 
[mod  183  U.  S.  263,  22  SCt  102.  46 
L.  ed.  190], 

85.  Aiken  v.  Wabash  R.  Co..  8» 
Mo.  A.  8;  Mogill  v.  New  Jersey  Cent. 
R.  Co.,  25  Pa.  Super.  164:  Ranchnu  r. 
Rutland  R.  Co.,  71  Vt.  142,  43  A  11. 
76  AmSR  761. 

[a]  Presumption. — (1)  A  railroad 
ticket  having  conditions  plainly 
written  on  its  face  as  a  part  of  It, 
limiting  the  carrier's  liability  in  case 
of  loss  of  baggage,  represents  the 
contract  of  transportation  between 
the  holder  and  the  carrier,  and  the 
same  presumption  obtains  as  In  all 
other  contracts,  that  the  holder  read 
or  was  advised  of  Its  conditions,  and 
assented  thereto.  Aiken  v.  Wabash 
R.  Co.,  80  Mo.  A.  8.  <2)  Where  a  pas- 
senger accepts  an  excursion  ticket  In 
the  form  of  a  paper  of  some  Rise, 
setting  forth  on  its  face  clearly, 
prominently,  and  legibly  a  limitation 
of  the  carrier's  liability  as  to  bag- 
gage unless  special  agreement  is 
made,  and  such  limitation  is  reason- 
able, the  passenger  is  presumed  to 
have  read  the  ticket,  and  will  be 
bound  by  the  limitation.  Jacobs  r. 
New  Jersey  Cent.  R.  Co..  208  Pa. 
636,  57  A  982.  (3)  But.  where  the 
purchaser  of  a  passenger  ticket  can 
neither  read  nor  write,  and  the  ticket 
was  not  read  to  htm,  and  when  be 
purchased  it  he  did  not  know  the 
provisions  thereof,  his  assent  to  a 
provision  limiting  the  liability  of  the 
carrier  for  loss  of  baggage  to  a  stated 
amount  cannot  be  presumed.  Ran- 
chau  v.  Rutland  R.  Co..  71  Vt.  142, 
43  A  11,  76  AmSR  761. 

26.  Louisville,  etc..  R.  Co.  v. 
Nicholai.  4  Ind.  A.  119,  30  NE  424. 
61  AmSR  206;  Meade  v.  Missouri, 
etc..  R.  Co..  183  MO;  A.  353.  166  SW 
1116;  Rose  v.  Northern  Pac  R.  Co., 
35  Mont.  70.  88  P  767,  11*  AmSR 
836;  East  v.  Philadelphia,  etc.  £ 
Co..  28  Pa.  Super.   107. 

[a]  Mileage  aookv— Where  a  mile- 
age oook  signed  by  the  person  to 
whom  it  was  Issued  contained  a 
stipulation  that  the  right  to  travel 
did  not  carry  with  it  any  privilege 
for  the  transportation  of  merchan- 
dise or  goods  of  any  kind,  and  that 
no  claim  should  be  made  for  loss  or 
damage  to  baggage  except  for  the 
wearing  apparel  of  the  person  named 
on  the, ticket,  the  fact  that  the  stipu- 
lations were  printed  In  small  type 
and  partially  concealed  by  folded 
coupons  was  not  material,  it  ap- 
pearing that  they  were  followed 
by  the  words,  "I  have  purchased 
this  ticket  and  agree  to  use  it 
subject  to  above  conditions,"  which 
were  immediately  above  the  signa- 
ture. Kast  v.  Philadelphia,  etc.  R. 
Co.,  28  Pa.  Super.  107. 

87.  U.  S. — Saunders  v.  Southern 
R.  Co.,  128  Fed.  15,  62  OCA  523; 
Mauritz  v.  New  Tork,  etc,  R.  Co.. 
23  Fed.  76S. 

La. — Logan  v.  Pontchartraln  R. 
Co.,   11   Rob.   24.   43   AmD   199. 

Mass. — Malone  v.  Boston,  etc.  R 
Corp..  12  Gray  388,  74  AmD  598; 
Brown  v.  Eastern  R.  Co..  11  Cuah. 
97. 

N.  T. — Rawson  v.  Pennsylvania  R 
Co.,  48  N.  T.  212,  8  AmR  643;  Lecho- 
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carrier's  common-law  liability  for  baggage  will  not 
be  binding  on  the  passenger,  even  though  known  to 
him,  unless  it  is  shown  that  he  either  expressly  or 
impliedly  assented  thereto,28  and  this  is  particularly 
true  where  the  passenger  has  no  knowledge  of  the 
notice.™ 

Regulations  Hied  with  interstate  commerce  com- 
mission. Under  the  Interstate  Commerce  Act  car- 
riers must  include  in  the  schedule  of  rates  filed 
regulations  affecting  passenger's  baggage  and  the 
limitations  of  liability;30  and  where  a  regulation 
limiting  liability  is  so'  filed  it  is  binding  on  the  car- 
rier and  on  the  passenger,  although  such  passenger 


has  no  knowledge  thereof;?1  and  this  rule  applies, 
although  the  carrier  does  not  inquire  as  to  the  value 
of  the  baggage.32  The  effect  of  permitting  the  car- 
rier to  file  regulations  as  to  the  passenger 's  baggage, 
which  limit  its  liability  except  on  payment  of 
specified  rates,  is  not  to  change  the  common-law 
rule  that  the  carrier  is  an  insurer  against  its  own 
negligence,  but  simply  that  the  carrier  shall  obtain 
commensurate  compensation  fpr  the  responsibility 
assumed.33 

[$  1583]  e.  Construction  of  Special  Contracts  or 
Regulations;  What  Law  Governs.  A  contract  or 
regulation  limiting  the  liability  of  the  carrier,  being* 


witzer  v.  Hamburg-  American  Packet 
Co.,  8  Misc.  213.  28  NTS  577. 

Tenn. — Walker  v.  Skipwlth,  Meigs 
602.  33  AmD  161. 

Vt. — Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142.  48  A  11.  76  AmSR  761. 

Va. — Wilson  v.  Chesapeake,  etc., 
R.  Co..  21  Gratt.    («2  Va.)   654. 

[a]  Jut  lutotiiMMi*  made  in  writ- 
ing ob  the  tloket  by  the  passenger 
Is  not  enough  where  It  Is  not  shown 
that  he  knew,  or  ought  reasonably  to 
have  known.  Its  purport  In  time  to 
withdraw  from  the  contract  before 
his  train  started.  Wilson  v.  Chesa- 
peake, etc.,  R.  Co.,  21  Gratt.  (62 
Va.)  654. 

88.  Iowa. — Weber  Co.  v.  Chicago, 
etc..  R.  Co.  113  Iowa  188,  84  NW 
1042. 

Mo. — Robert  v.  Chicago,  etc.,  R.  Co., 
148  Mo.  A.  »6,  127  SW  925. 

N.  T. — Macklln  v.  New  Jersey 
Steamboat  Co..  7  AbbPrNS  229;  Pow- 
ell v.  Myers.  26  Wend.  691;  Clark  v. 
Faxton,  21  Wend.  158;  Cole  v.  Good- 
win. 19  Wend.  251,  32  AmD  470  and 
note;  Hollister  v.  Nowlen,  19  Wend. 
234,  32  AmD  456. 

Oh. — Jones  v.  Voorhees,  10  Oh. 
145. 

Wis. — Gleason  v.  Goodrich  Transp. 
Co..  82  Wis.  86,  14  AmR  716. 

Eng. — Wilkinson  v.  Lancashire, 
etc.,  R.  Co.,  [1907]  2KB.  222. 

[a]  meason  for  rale. — Where  the 
notice  printed  on  large  sheets,  and 
conspicuously  posted  in  the  depots 
and  offices  of  the  stage  company, 
was  that  all  baggage  shipped  over 
that  line  would  be  at  the  passenger's 
risk,  the  court.  In  holding  that  this 
would  not  affect  the  passenger's 
rights  unless  shown  to  have  been 
brought  to  his  notice,  said,  by  Bron- 
son,  J.:  "After  all  that  has  been  or 
can  be  said  in  defense  of  these  no- 
tices, whether  regarded  either  as  a 
ground  for  presuming  fraud  or  Im- 
plying a  special  agreement,  it  Is  im- 
possible to  disguise  the  fact  that 
they  are  a  mere  contrivance  to  avoid 
the  liability  which  the  law  has  at- 
tached to  the  employment  of  the  car- 
rier. .  .  .  The  doctrine  that  a  carrier 
may  limit  his  responsibility  by  a 
notice,  waa  wholly  unknown  to  the 
common  law  at  the  time  of  our  revo- 
lution. It  has  never  been  received  in 
this,  nor,  so  far  as  I  have  observed, 
-in  any  of  the  other  states."  Hollister 
v.  Nowlen,  19  Wend.  (N.  T.)  234,  248, 
32  AmD  456. 

[b]  Utatntory  provision  against 
limitation  by  general  notice  see 
Robert  v.  Chicago,  etc.,  R.  Co.,  148 
Mo.  A.  96,  127  SW  925  (construing 
Gal.   Civ.   Code   I   2174). 

39.  Logan  v.  Pontchartrain  R.  Co., 
11  Rob.  (La.)  24,  43  AmD  199;  Bean 
v.  Green.  12  Me.  422;  Camden,  etc.,  R. 
Co.  v.  Baldauf.  16  Pa.  67.  55  AmD 
481:  Willis  v.  European,  etc,  R.  Co., 
13   N.   B.   167. 

[a]  Kefiilations  to  be  approved 
by  certain  official. — Where  a  statute 
provides  that  railroad  commissioners 
might  make  "regulations  for  the 
safe  construction  and  working  of  the 
railways  under  their  charge  for  the 
transmission  of  goods  and  passen- 
gers thereon,"  but  that  such  regula- 
tions must  be  first  approved  by  the 
governor  in  council,  and  notice  is 
posted  at  stations,  limiting  the  car- 
rier's liability,  but  the  limitation  has 
not  been  approved  by  the  governor  In 


council,  and  plaintiff  has  no  notice 
of  It  at  the  time  of  shipping  bag- 
gage over  the  road,  and  the  bag- 
frage  is  lost  en  route,  defendants  are 
table  for  the  loss  as  common  car- 
riers. Willis  v.  European,  etc.,  R. 
Co.,   13   N.   B.   157.   159. 

[b]  In  Pennsylvania  (1)  a  carrier 
may  limit  its  responsibility  by  a 
general  notice,  yet  the  terms  of  the 
notice  must  be  clear  and  explicit, 
and  the  person  with  whom  the  car- 
rier deals  must  be  fully  Informed  of 
the  terms  and  the  effect  of  the 
notice,  and  the  limitation  Is  to  be 
confined-  to  cases  of  special  contracts, 
express  or  implied.  Camden,  etc.,  R. 
Co.  v.  Baldauf.16  Pa.  67,  65  AmD 
481.  Compare  Whltesell  v.  Crane,  8 
Watts  &  S.  369,  873  (holding  that 
printed  conditions  of  a  line  of  public 
coaches  are  sufficiently  made  known 
to  the  passengers  by  being  pasted  up 
at  the  place  where  they  book  their 
names:  and  where  the  court  said:  "It 
is  their  Dusiness  to  take  notice  of 
regulations  which  are  sufficiently  no- 
torious by  being  published  there, 
without  requiring  the  bookkeeper  to 
repeat  to  each  that  luggage  is  at  the 
risk  of  the  owner.  They  are  bound 
at  all  events;  and  though  a  servant 
be  sent  to  the  office,  constructive 
notice  to  him  is  notice  to  his  prin- 
cipal"). (2)  A  general  notice  of  lim- 
itation of  liability  must  be  such  am 
amounts  to  actual  notice,  or  shown 
to  have  been  bo  conspicuous  that  the 
party  sought  to  be  affected  by  It  could 
not  nave  failed  to  discover  It  without 
gross  negligence.  Verner  v.  Swelt- 
ser,  32  Pa.  208.  (3)  "When  a  com- 
mon carrier  claims  an  exemption 
from  the  responsibility,  which  the 
rule  of  law  casts  upon  him,  on  the 
plea  of  special  notice,  It  is  not  afford- 
ing him  a  hard  measure  of  justice,  to 
require  that  not  only  the  notice  should, 
be  brought  home  to  the  employer,  but 
also  that  the  terms  of  the  notice 
should  be  clear  and  explicit,  and  not 
liable  to  the  charge  of  amoiguity  or 
doubt."  Beckman  v.  Shouse,  5  Rawle 
178,   188,    28    AmD   663.. 

30.  Boston,  etc.,  R.  Co.  v.  Hooker, 
233  TT.  S.  97,  34  SCt  526,  58  L.  ed. 
.868,  LRA1915B  450,  AnnCasl915D 
693  and  note  [rev  209  Mass.  598,  95 
NE  945,  AnnCasl912B  669  and  note], 

31.  U.  S. — Boston,  etc.,  R.  Co.  v. 
Hooker,  233  U.  S.  97,  34  SCt  626,  58 
L.  ed.  868,  LRA1915B  450.  AnnCas 
1916D  593  rrev  209  Mass.  59?,  95  NE 
945,    AnnCasl912B    669]. 

Minn. — Pord  v.  Chicago,  etc.,  R. 
Co.,  123  Minn.  87,  143  NW  249. 

N.  T. — Barstow  v.  New  York,  etc, 
R.  Co.,  158  App.  Div.  665,  143  NTS 
988. 

S.  C. — Harris  v.  Southern  R.  Co., 
100  S.  C.  469,  86  SE  158. 

Tex. — Missouri,  etc.,  R.  Co.  v. 
Halley,    (Civ.   A.)   156  SW  1119. 

Compare  St.  Louis,  etc..  R.  Co.  v. 
Faulkner,  111  Ark.  430,  164  SW  763 
(holding  that  the  failure  of  a  pas- 
senger In  checking  his  baggage  for 
an  Interstate  shipment  to  disclose 
its  value  to  be  greater  than  one  hun- 
dred dollars,  according  to  a  tariff 
rule  of  the  carrier  on  file  with  trie 
Interstate  commerce  commission,  pro- 
viding that,  unless  a  greater  sum  is 
disclosed  and  charges  paid  for  In- 
creased value,  the  baggage  shall  be 
deemed  and  agreed  to  be  not  in  ex- 
cess of  one  hundred  dollars  in  value, 


did  not  relieve  the  carrier  from  lia- 
bility for  the  loss  of  the  baggage 
In  excess  of  one  hundred  dollars, 
since,  as  the  passenger  had  no  ac- 
tual knowledge  of  the  rule,  and  as 
there  was  no  contract  for  limited  lia- 
bility, the  passenger  was  liable  for 
the  charges  according  to  the  actual 
value  of  the  baggage,  and  the  car- 
rier for  the  actual  value  of  the  bag- 
fa]  Bufflolenoy  of  schedule.— A 
provision  In  a  tariff  schedule  that 
the  passenger  must  declare  the  value 
of  his  baggage,  and  pay  stated  ex- 
cess charges  for  excess  liability  over 
the  stated  value  to  be  carried  free 
Is  a  regulation  within  the  meaning 
of  the  Interstate  Commerce  Act,  and 
as  such  is  sufficient  to  give  the  pas- 
senger notice  of  the  limitation.  Bos- 
ton, etc.,  R.  Co.  v.  Hooker,  233  IT.  S. 
97,  34  SCt  526.  68  L.  ed.  868.  LRA 
1915B  450.  AnnCasl916D  693  [rev 
209  Mass.  698,  95  NE  945,  AnnCas 
1912B    669]. 

[b]  Interstate  transaction. — An 
Interstate  carrier  Issuing  a  baggage 
check  which  limits  the  value  thereof 
as  declared  by  Its  rules  promulgated 
by  the  Interstate  commerce  commis- 
sion, in  accordance  with  the  Car- 
mack  amendment,  thereby  limits  its 
liability,  and  the  mere  fact  that  the 
passenger's  trunk  was  actually  re- 
ceived and  delivered  to  him  does  not 
make  the  contract  for  transportation 
and  delivery  any  the  Ibbs  an  Inter- 
state transaction.  Missouri,  etc,  R. 
Co.  v.  Hailey,  (Tex.  Civ.  A.)  166  SW 
1119t 

38.  Boston,  etc.,  R.  Co.  v.  Hooker, 
233  U.  S.  97.  34  SCt  526,  68  L.  ed. 
868,  LRA1916B  450,  AnnCasl915D 
593  [rev  209  Mass.  598,  95  NE  945, 
AnnCasl912B  669]. 

33.  Boston,  etc..  R.  Co.  v.  Hooker. 
233  U.  S.  97,  34  SCt  526,  68  L.  ed. 
868,  LRA1916B  450,  AnnCa»1915D  593 
[rev  209  Mass.  698,  95  NE  945,  Ann 
Casl912B  669];  Wells  v.  Great  North- 
ern R.  Co.,  69  Or.  165,  114  P  92.  116  P 
1070,  34  LRANS  818.  825.  See  also  su- 
pra }  1581.  Compare  Wright  v.  South- 
ern Pac.  Co.,  181  Mo.  A.  137,  167  SW 
1137  (holding  that,  under  the  federal 
statutes,  the  provision  in  a  ticket 
for  interstate  transportation,  limit- 
ing the  carrier's  baggage  liability  to 
"one  hundred  dollars  for  a  whole 
ticket,"  being  in  accordance  with 
the  carrier's  tariff  filed  with  the  In- 
terstate commerce  commission,  gov- 
erns in  case  of  loss,  even  through  the 
carrier's  negligence,  the  passenger 
not  having,  at  time  of  checking  her 
baggage,  declared  a  greater  value 
and  offered  to  pay  for  additional 
service). 

"By  requiring  the  baggage  regula- 
tions, Including  the  excess  valuation 
rate,  to  be  filed  and  become  part  of 
the  tariff  schedules,  the  rule  of  the 
common  law  that  the  carrier  become* 
an  insurer  of  the  safety  of  baggage 
against  accidents  not  the  act  of  God 
or  the  public  enemy  or  the  fault  of 
the  passenger  (the  rule  established 
in  this  country,  3  Hutchinson  on 
Carriers,  I  1241)  was  not  changed. 
The  effect  of  such  filing  Is  to  permit 
the  carrier  by  such  regulations  to 
obtain  commensurate  compensation 
for  the  responsibility  assumed  for  the 
safety  of  the  passenger's  baggage, 
and  to  require  the  passenger  whose 
knowledge  of  the  character  and  value 
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in  derogation  of  the  common  law,  is  to  be  construed 
most  strongly  against  the  carrier,14  and  in  the  light 
of  public  policy.  The  rule  does  not  mean,  however, 
that  the  contract  or  regulation  is  to  be  construed 
unreasonably,  or  that  its  effect  is  to  be  annulled  by 
construction  where  its  provisions  are  plain  and 
admit  of  no  question;88  it  is  to  be  construed  not 
only  by  its  conditions,  but  also  by  the  circumstances 
of  the  particular  case." 

What  law  governs.  The  validity  and  construction 
of  a  contract  limiting  liability  is  to  be  governed  by 
the  law  of  the  place  where  the  contract  is  made, 
but,  as  to  the  common-law  duty  imposed  on  the 
earner,  the  law  of  the  place  of  performance  will 
govern  as  to  its  liability. 

[$  1584]  9.  Notice  to  Carrier  of  Nature  and  Value 
of  Baggage.40  In  the  absence  of  any  specific  regu- 
lation of  the  carrier  that  a  passenger  shall  declare 
the  value  and  character  of  the  property  offered  by 
him  as  baggage,  on  a  reasonable  request  therefor, 
the  passenger  is  not.  bound  to  make  such  a  decla- 
ration, and  if  the  carrier  accepts  the  property  with- 
out inquiry  as  to  its  character  or  value  it  becomes 
liable  for  the  loss  of  so  much  of  it  as  properly  con- 
stitutes baggage,  although  it  might  have  properly 
refused  to  carry  all  of  it.*1    But  the  carrier  may 


make  and  enforce  a  regulation  requiring  passengers 
to  certify  to  the  baggage-master,  or  other  agent,  the 
value  and  character  of  the  contents  of  their  trunks, 
and  may  refuse  to  carry  such  property  unless  the 
certificate  is  made.4*  In  the  absence  of  a  special 
agreement,  the  carrier's  common-law  liability  for 
baggage,  of  the  nature  of  which  it  is  ignorant, 
embraces  only  such  articles  as  are  baggage  in  a 
technical  sense;4'  and  if  the  passenger  uses  any 
means  to  deceive  the  carrier  as  to  the  character  of 
his  property  offered  as  baggage,  or  to  conceal  its 
value,  he  cannot  recover  in  case  of  a  loss  for  more 
than  the  carrier  was  bound  to  carry  as  actual  bag- 
gage,44 unless  the  loss  occurs  through  the  carrier's 
gross  negligence;45  but  if  the  carrier  has  knowledge 
that  certain  property  tendered  as  baggage  is  not 
such,  and  accepts  it  as  baggage,  it  will  be  liable  for 
its  loss  as  such.48  The  fact  of  delivery  of  a  trunk 
or  other  receptacle  in  which  personal  baggage  is 
generally  carried  is  an  implied  representation  that 
it  contains  baggage  only,  and  a  failure  to  disclose 
the  nature  of  the  contents  as  being  other  than  bag- 
gage will  constitute  such  concealment  as  to  relieve 
the  carrier  from  liability  so  far  as  the  contents  are 
not  baggage.4' 


of  his  baggage  Is  peculiarly  his  own 
to  declare  its  value'  and  pay  for  tbe 
excess  amount."  Boston,  etc.,  R.  Co. 
v.  Hooker,  233  U.  S.  97,  119,  34  SCt 
628.  58  L.  ed.  868,  LRA1915B  460. 
AnnOasl916D  693  [rev  209  Mass.  598, 
95  NE  945,  AnnCasl912B  669]. 

34.  Hopkins  v.  Westcott,  12  F. 
Cas.  No.  6,692,  6  Blatchf.  64:  Louis- 
ville, etc.,  R.  Co.  v.  Nlcholal,  4  Ind. 
A.  119,  30  NE  424,  61  AmSR  206; 
Earle  v.  Cadmus,  2  Daly  (N.  Y.)  237; 
Hasbrouck  v.  New  York  Cent.,  etc., 
R.  Co.,  64  Misc.  478,  118  NYS  735 
[aff  137  App.  Dlv.  632,  122  NYS  123 
(a«  202  N.  Y.  363,  95  NE  808.  35 
LRANS  637,  AnnCas  1912D  1150)1: 
Wells  v.  Great  Northern  R.  Co.,  69 
Or.  165,  114  P  92,  116  P  1070,  34  LRA 
NS  818,  825. 

[a]  Illustrations^—  (1)  A  provision 
in  a  receipt  attempting  to  limit  the 
carrier's  liability  to  one  hundred  dol- 
lars "upon  any  article"  will  be  con- 
strued not  as  a  limitation  of  liability 
to  that  amount  for  the  whole  con- 
tents of  a  trunk,  but  as  a  limitation 
to  that  amount  on  each  article  that 
may  be  in  the  trunk.  Earle  v.  Cad- 
mus, 2  Daly  (N.  Y.)  237.  (2)  A  stip- 
ulation that  the  baggage  liability  is 
limited  to  wearing  apparel  only,  not 
exceeding  one  hundred  dollars  in 
value,  is  not  a  stipulation  of  the 
value  of  the  goods  shipped,  but 
limits  the  liability  to  one  hundred 
dollars  in  any  case.  Wells  v.  Great 
Northern  R.  Co.,  59  Or.  166,  114  P  92, 
116  P  1070,  34  LRANS   818,  825. 

[b]  Where  the  earrter  gives  two 
notices  limiting  its  liability;  it  Is 
bound  by  the  notice  which  limits  its 
liability  the  least.  St.  Louis,  etc.,  R. 
Co.  v.  Smuck,  49  Ind.  302. 

35.  The  New  England,  110  Fed. 
415  [app  dlsm  129  Fed.  1006  mem,  62 
CCA  6841;  Gomm  v.  Oregon  R.,  etc., 
Co.,  62  Wash.  685,  101  P  361,  25  LRA 
NS  637. 

36.  Wheeler  v.  Oceanic  Steam 
Nav.  Co.,  72  Hun  5,  26  NYS  578  [aff 
149  N.  Y.  676  mem,  43  NE  990  mem]. 

37.  Gomm  v.  Oregon  R.,  etc.,  Co., 
52  Wash.  685,  101  P  361,  25  LRANS 
537. 

38.  Wald  v.  Pittsburgh,  etc.,  R. 
Co.,  60  111.  A.  460  [rev  on  other 
grounds  162  111.  546.  44  NE  888,  53 
AmSR  332,  35  LRA  356];  Fonseca  v. 
Cunard  SS.  Co.,  153  Mass.  553.  27  NE 
665,  25  AmSR  660.  12  LRA  340;  Pen- 
insular, etc.,  Steam  Nav.  Co.  v. 
Shand,  3  Moore  P.  C.  N.  S.  272,  16 
Renrlnt    103. 

farther  as  to  tbe  conflict  of  law* 
as   affecting   validity   of   contractual 


limitation  see  supra  }  1672;  and  Con- 
flict of  Laws. 

39.  See  supra   J   1572. 

40.  Cross  references! 
Acceptance     of     merchandise     other 

than  personal  baggage  with  knowl- 
edge of  its  character  see  supra  il 
1564-1666. 
Duty  to  disclose  amount  or  value  of 
baggage  as  affecting  limitation  of 
liability  therefor  see  supra  I  1680. 

41.  U.  S.— New  York  Cent.,  etc.,  R. 
Co.  v.  Fraloff,  100  U.  S.  24,  25  L.  ed. 
531. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R 
Co..  149  Mo.  A.  170,  130  SW  62. 

Oh. — Jones  v.  Voorhees,  10  Oh.  146. 

Pa. — Brown  v.  Camden,  etc,  R.  Co., 
S3  Pa.  316;  Camden,  etc.,  R.  Co.  v. 
Baldauf,  16  Pa.  67,  55  AmD  481. 

S.  C. — Godfrey  v.  Pullman  Co.,  87 
S.  C.  (61,  69  SB  666,  AnnCasl912B 
971. 

Tex. — Galveston,  etc.,  R.  Co.  v. 
Fales,  S3  Tex.  Civ.  A.  467,  77  SW 
234. 

[al  Bul»  applied. — (1)  Where  a 
trunk  of  a  passenger  contains  specie 
it  Is  not  Incumbent  on  him  to  Inform 
the  carrier  of  its  contents,  unless  in- 
quired of,  notwithstanding  the  adver- 
tisement of  the  carrier  that  passen- 
gers are  "prohibited  from  taking 
anything  as  baggage  but  their  wear- 
ing-apparel, which  will  be  at  the  risk 
of  the  owner;"  and  where  the  extra 
weight  of  the  passenger's  baggage 
Including  the  trunk  was  paid  for,  and 
the  agents  of  the  carrier  took  charge 
of  it,  it  was  immaterial  whether  the 
trunk  was  to  be  viewed  as  baggage 
or  freight,  and  the  carrier  was  re- 
sponsible for  its  loss  through  the 
negligence  or  fraud  of  Its  agent. 
Camden,  etc.,  R.  Co.  v.  Baldauf,  16 
Pa.  67,  65  AmD  481.  (2)  A  passenger 
in  the  absence  of  a  request  is  not 
bound  to  volunteer  Information  to 
the  carrier's  employees  as  to  the 
nature  and  value  of  his  baggage,  or 
the  amount  of  money  he  has  with 
him,  provided  It  is  only  such  and  so 
much  as  he  is  warranted  in  carrying 
for  the  Journey  contemplated.  God- 
frey v.  Pullman  Co..  87  S.  C.  361,  69 
SE  666,  AnnCasl912B  971. 

43.  Fish  v.  Chapman,  2  Ga.  349, 
46  AmD  393;  Norfolk,  etc.,  R.  Co.  v. 
Irvine.  85  Va.  217,  7  SE  233,  1  LRA 
110;  Norfolk,  etc..  R.  Co.  v.  Irvine, 
84  Va.  553,  5  SE  632. 

43.  See  supra  ||   1657-1666,  1579. 

44.  D.  S. — Humphreys  v.  Perry, 
148  U.  S.  627.  13  SCt  711.  37  L.  ed. 
687  [rev  39  Fed.  417);  New  York 
Cent.,  etc.,  R.  Co.  v.  Fraloff,  100  U.  S. 


24,  25  L.  ed.  531;  Saunders  v.  South- 
ern R.  Co.,  128  Fed.  15,  62  CCA  623. 

Colo. — Denver,  etc.,  R.  Co.  v.  John- 
son, 60  Colo.  187,  114  P  650.  AnnCas 
1912C  627  (not  liable  for  loss  of  a 
gun  packed  in  a  bundle). 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  AmR  248;  Cincin- 
nati, etc.,  Air  Line  R.  Co.  v.  Marcus, 
38  111.  219;  Illinois  Southern  R.  Co. 
v.  Antoon,  122  111.  A.  359. 

Ind. — Doyle  v.  KIser,  <  Ind.  242. 

Mass. — Dunlap  v.  International 
Steamboat  Co.,  98  Mass.  371. 

Nebr. — Gibbons  v.  Chicago,  etc,  R 
Co.,  98  Nebr.  696.  154  NW  226. 

R.  I.— Haddad  v.  Hartford,  etc, 
Transp.  Co.,  94  A  697. 

Tex. — Missouri  Pac.  R.  Co.  v.  York, 
2  Tex.  A.  Civ.  Cas.  1  638. 

Eng. — Caaswell  v.  Cheshire  Lines 
Committee,  [1907]  2  K.  B.  499:  CahUl 
v.  London,  etc.,  R.  Co.,  10  C.  B.  N.  S. 
164,  100  ECL  164,  142  Reprint  409 
[aff  18  C.  B.  N.  S.  818,  106  ECL  818, 
143  Reprint  3221. 

[a]  Baaoons  for  ralav— "If  articles 
of  great  value,  Buch  as  money  or 
Jewels,  are  delivered  to  a  carrier, 
with  a  statement  that  they  are  ordi- 
nary merchandise  only,  or  If  they  are 
In  such  a  shape  or  form  as  to  lead 
him.  In  the  exercise  of  proper  care 
and  prudence,  to  believe  that  they  are 
articles  of  a  wholly  different  kind 
and  of  a  greatly  less  value  than  they 
actually  are,  he  Is  misled  and  de- 
ceived in  a  matter  which  is  essential 
to  the  contract  Into  which  he  is  in- 
duced to  enter.  He  thereby  Is  mis- 
led, both  as  to  the  amount  of  com- 
pensation which  he  ought  to  receive, 
and  as  to  the  nature  and  degree  of 
care  which  he  ought  to  use-  In  trans- 
porting the  property.  Nor  can  it 
make  any  difference  whether  this  re- 
sult Is  brought  about  by  an  actual 
misstatement  in  reply  to  questions 
put  by  the  carrier,  or  by  a  resort  to 
such  artifices  as  lull  suspicion  and 
prevent  inquiry  on  his  part.  In 
either  case  the  result  is  the  same, 
and  the  fraud  as  effectually  accom- 
plished by  false  tokens  and  dis- 
guises as  by  oral  misrepresentations 
and  falsehoods."  Bigelow,  C.  J.,  in 
Dunlap  v.  International  Steamboat 
Co.,  98  Mass.  371,  377. 

Msrohaadl—  other  tban  personal 
affects   see   supra    II    1563,    1564. 

45.  Illinois  Southern  R.  Co.  v.  An- 
toon, 122  111.  A.  359:  Gibbons  v.  Chi- 
cago, etc.,  R.  Co.,  98  Nebr.  696,  154 
NW  226. 

48.     See  supra  ||  1564-1566. 

47.     U.    S.— Hellman    v.    Holladay. 


For  later  eases,  developments  and  onangea  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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[$  1585]  10.  Commencement  of  Liability;  Delivery 
and  Acceptance— a.  In  General.  The  liability  of  a 
common  carrier  as  such  for  the  baggage  of  a  pas- 
senger commences  with  the  delivery  of  such  baggage 
to,  and  the  express  or  implied  acceptance  by,  the 
carrier,  and  not  before;*8  and,  where  baggage  is 
received  by  a  carrier  for  immediate  transportation, 
the  liability  as  a  common  carrier  attaches  from  the 
time  of  receiving  the  baggage,  although  for  the  con- 
venience of  the  carrier  the  passenger  may  consent 
to  a  delay  of  transportation.40 

Necessity  of  ticket  or  check.  A  regulation  that 
baggage  shall  not  be  checked  until  a  ticket  has  been 
procured  is  a  reasonable  one,60  as  is  also  a  rule 
requiring  the  ticket  to  be  exhibited  to  the  proper 
agent  before  such  checking  is  done.61  But  where 
the  baggage  is  delivered  at  the  proper  place  and 
within  a  reasonable  time,  the  carrier  cannot  limit  its 


liability  as  a  carrier  by  refusing  to  take  charge  of 
the  baggage  until  the  procurement  of  a  ticket,52  and, 
although  the  delivery  must  be  with  an  intention  to 
become  a  passenger,  it  is  not  necessary  that  the 
passenger  shall  have  bought  his  ticket  if  he  in  good 
faith  intends  to  become  a  passenger,  although  he 
afterward  changes  his  mind  and  concludes  not  to 
go.54  Nor  is  it  necessary,  in  order  to  fix  the  car- 
rier's liability,  to  show  that  the  baggage  has  been 
checked;  its  liability  commences  from  the  time  of 
actual  delivery,  properly  made,  without  regard  to 
whether  a  check  has  been  issued  or  not.66 

[J  1586]  b.  What  Constitutes  Delivery  to  Carrier 
— (1)  In  General.  In  order  that  the  delivery  of 
baggage  to  a  carrier  may  be  such  as  to  charge  it 
with  liability  for  its  care  and  transportation,  it 
must  be  delivered  to,  and  accepted  by,  an  employee 
who  is  authorized,  or  held  out  as  authorized,  to 


11  F.  Cas.  No.  6,840,  Woolw.  S65;  The 
Ionic,  18  F.  Cas.  No.  7,059,  5  Blatcbf. 
638. 

111. — Michigan  Cent.  R.  Co.  v.  Car- 
row.  73  111.  148,  24  AmR  248;  Cin- 
cinnati, etc.,  R.  Co.  v.  Marcus,  38  111. 
219.  Compare  Hebard  v.  Rleg-el,  67 
111.  A.  584  (holding;  that  an  express- 
man who  transports  a  trunk,  know- 
Ins"  it  to  be  the  luggage  of  a  pas- 
senger, cannot  set  up  as  a  defense  In 
a  suit  for  the  value  of  such  trunk 
and  its  contents,  where  they  corre- 
spond with  the  condition  in  life  of 
the  passenger,  that  some  of  the  arti- 
cles were  not  proper  freight  or  bag- 
gage, because  the  circumstances  give 
notice). 

Me. — Blumenthal  v.  Maine  Cent.  R. 
Co.,  79  Me.  550,  11  A  605. 

Minn. — Haines  v.  Chicago,  etc.,  R. 
Co.,  29  Minn.  160,  12  NW  447,  43 
AmR  199. 

N.  T. — Sloman  v.  Great  Western  R. 
Co.,  6  Hun  546;  Tanco  v.  Booth.  15 
NYS  110:  Gurney  v.  Grand  Trunk  R 
Co..  14  NTS  321. 

Tenn. — Yaioo,  etc.,  R.  Co.  v.  Bald- 
win, 113  Tenn.  205.  81  SW  599. 

48.  Ga. — Southern  R  Co.  v.  Rosen- 
helm.  1  Ga.  A.   766,   58  SB  81. 

111. — Michigan  Southern,  etc.,  R. 
Co.  v.  Meyres,  21  111.  627:  Boyer  v. 
Chicago,  etc.,  R.  Co.,  181  III.  A.  444; 
Hosklng  v.  Southern  Pac.  Co.,  148  III. 
A.  11    [aff  243   111.  320,  90  NE  669]. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Foster,  104  Ind.  293,  4  NE  20,  54  AmR 
319. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co.,  41  Iowa  410. 

La. — Logan  v.  Pontchartraln  R  Co., 
11  Rob.  24.  43  AmD  199. 

Me. — Wilson  v.  Grand  Trunk  R. 
Co.,  57  Me.  138,  2  AmR  26;  McQues- 
ten  v.  Sanford,  40  Me.  117. 

Miss. — Yaioo,  etc..  R.  Co.  v.  Mc- 
Call.  100  Miss.  827.  57  S  224. 

Nebr. — Rlngwalt  v.  Wabash  R  Co., 
45  Nebr.  760,  64  NW  219. 

N.  Y. — Ball  v.  New  Jersey  Steam- 
boat Co.,  1  Daly  491;  Lustlg  v.  Inter- 
national Nav.  Co.,  38  Misc.  802,  78 
NYS  885. 

N.  C. — Williams  v.  Southern  R  Co., 
155  N.  C.  260,  71  SE  346. 

S.  C. — Cone  v.  Southern  R.  Co.,  85 
S.  C.  524.  67  SE  779,  21  AnnCas  168 
and  note;  Park  v.  Southern. R  Co., 
78  S.  C.  302,  58  SE  931. 

Tenn. — Southern  R.  Co.  v.  Blckley, 
etc.,  Co.,  119  Tenn.  628,  107  SW  680. 
123  AmSR  754.  14  LRANS  869,  14 
AnnCas  910  and  note. 

Eng. — Lovell  v.  London,  etc.,  R. 
Co.,  46  L.  J.  Q.  B.  476. 

[a]  Implied  delivery  and  accept- 
ance snffioient. — While  the  liability  of 
a  carrier  for  baggage  does  not  begin 
until  delivery  and  acceptance,  It  Is 
not  always  necessary  to  show  actual 
delivery  and  express  acceptance, 
since  there  may  be  an  implied  or 
constructive  delivery  and  acceptance. 
Cone  v.  Southern  R.  Co..  85  S.  C.  524, 
67  SE  T79,  21  AnnCas  168. 

[b]  If  there  has  beam  no  delivery 
to  the  carrier,  but  its  agent,  without 
authority,  agrees  to  take  care  of  the 


baggage  as  a  matter  of  accommoda- 
tion, the  agent  as  to  this  is  the  agent 
of  the  owner  of  the  baggage  and  not 
of  the  carrier,  and  no  responsibility 
against  the  latter  attaches  to  the 
transaction.  Soufncrn  R.  Co.  V. 
Rosenheim.  1  Ga.  A.  766.  68  SE  81. 

49.  Shaw  v.  Northern  Pac.  R.  Co., 
40  Minn.  144,  41  NW  548.  See  also 
IlllnoiH  Cent.  II.  Co.  v.  Tronstlne,  64 
Miss.  834.  2  S  255  (where  a  passenger 
left  his  baggage  at  the  station  and 
went  on,  leaving  directions  with  the 
station  agent  to  forward  it  next  day 
If  he  did  not  direct  otherwise,  and  no 
such  contrary  direction  was  sent,  but 
the  agent  allowed  the  baggage  to  re- 
main without  shipment  for  several 
days,  and  it  was  burned  In  the  depot, 
the  court  Intimated,  but  did  not  de- 
cide, that  the  company  held  the  bag- 

?age     for     immediate     delivery,     and 
herefore    was    liable    as    a    common 
carrier). 

50.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  754,  58  SE  452;  Lake  Shore, 
etc.,  P.  Co.  v.  Foster,  .104  Ind.  298,  4 
NE  20,  64  AmR  319:  Coffee  v.  Louis- 
ville, etc.,  R.  Co.,  76  Miss.  569,  25  S 
157,  71  AmSR  536,  45  LRA  112; 
Houston,  etc.,  R.  Co.  v.  Anderson, 
(Tex.  Civ.  A.)  U%  SW  353,  354  [quot 
Cyc]. 

51.  Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  754.  58  SE  452. 

53.  Conn. — Hlckox  v.  Naugatuck 
R.  Co.,  31  Conn.  281,  83  AmD  148. 

Ga. — Hart  v.  Atlanta  Terminal  Co., 
128  Ga.  764.  771,  68  SE  452  [clt  Cyc]. 

Miss. — Coffee  v.  Louisville,  etc.,  R. 
Co.,  76  Miss.  669,  26  S  157,  71  AmSR 
535.  45  LRA  112. 

Tex. — Houston,  etc.,  R  Co.  v.  An- 
derson. (Civ.  A)  147  SW  353,  354 
[quot  Cyc]. 

Eng. — Lovell  v.  London,  etc.,  R 
Co..  46  L.  J.  Q.  B.  476. 

"If  a  prospective  passenger  carries 
his  trunk  on  his  shoulder,  or  in  his 
own  private  dray.  Intending  pres- 
ently to  enter  Into  contractual  rela- 
tions with  the  carrier,  and  presents 
the  same  to  the  baggage-master,  it 
is  the  duty  of  the  baggage-master  to 
receive  It  Into  the  baggage-room  as  a 
parcel  to  be  subsequently  checked 
as  baggage  proper.  Thus  presenting 
a  trunk  Is  notice  to  the  carrier  that 
such  person  intends  in  a  reasonable 
time  to  perfect  a  contract  with  the 
carrier  whereby  the  trunk  will  be 
checked  as  baggage  for  transporta- 
tion; .or  If  the  prospective  passenger 
sends  his  trunk  by  his  servant  or  by 
a  transfer  company,  the  same  duty 
would  arise  upon  the  part  of  the  car- 
rier, and  the  .presentation  of  such 
?iarcel  would  be  notice  to  the  carrier 
hat  the  owner  would  appear  in  a 
reasonable  time  and  demand  that  the 

?arcel  be  checked  for  transportation, 
t  would  be  but  the  first  step  In 
using  the  facilities  of  the  carrier  to 
enter  Into  contractual  relations  with 
It  for  the  transportation  of  himself 
and  baggage."  Hart  v.  Atlanta  Ter- 
minal Co.,  128  Ga.  764,  769,  68  SE 
462. 

fa]     A  cola  that  s>  ba*r*re-mast«r 


shall  not  reoelve  into  the  baggage 
room  any  baggage  until'  a. ticket  has 
been  procured  is  unreasonable  and 
void.  Coffee  v.  Louisville,  etc.,  R 
Co.,  76  Miss.  669,  25  S  167,  71  AmSR 
635,  45  LRA  112. 

83.  Beers  v.  Boston,  etc.,  R.  Co., 
67  Conn.  417,  34  A  541,  62  AmSR  293, 
32  LRA  535;  Bradley  v.  Chicago,  etc., 
R  Co..  147  111.  A.  397;  Green  v.  Mil- 
waukee, etc.,  R.  Co.,  41  Iowa  410; 
Wright  v.  Caldwell,  3  Mich.  51.  See 
also  supra  i  1567. 

[a]  Mistake. — A  carrier  assumes 
no  liability  to  a  traveler  who  by  mis- 
take delivers  his  baggage  to  .It  for 
transportation  but  who  never  ex- 
pected to  become  a  passenger  or  to 


?ay  for  the  carriage,  except  for  wlll- 
ul  or. intentional  injury  to  the  bag- 
•age.     Beers  v.  Boston,  etc.,  R.  Co.. 


52  AmSR  293, 


67  Conn.  417,  34  A  641, 
32  LRA  535. 

[  1. 1  At  common  law  a  carrier  was 
liable  as  bailee  for  negligence  in  the 
loss  of  baggage,  even  though  the 
relation  of  passenger  and  carrier  did 
not  exist.  Robinson  v.  New  York 
Cent.,  etc.,  R.  Co.,  145  App.  Div.  391, 
129  NYS  1030  [aff  203  N.  Y.  627  mem, 
97  NE  1116  mem]. 

64.  Ind. — Lake  Shore,  etc.,  R.  Co. 
V.  Foster,  104  Ind.  293,  4  NE  20.  64 
AmR  319. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co.,   41    Iowa  410. 

Mass. — Holmes  v.  Doane,  3  Gray 
328. 

N.  Y. — McCormick  v.  Pennsylvania 
Cent.   R.   Co.,   49   N.  Y.  303. 

S.  C. — Cone  v.  Southern  R.  Co.,  85 
S.  C.  524.  67  SE  779.  21  AnnCas  158. 

Eng. — Lovell  v.  London,  etc.,  R 
Co..  45  L.  J.  Q.  B.  476. 

[a]  Transporting  baggage  after 
owner's  refusal  to  take  passage. — 
Where  the  carrier  refuses  to  check 
baggage  until  a  ticket  has  been  pro- 
cured, and  subsequently  the  owner 
refuses  to  take  passage,  but  the  car- 
rier nevertheless  transports  the  bag- 
gage to  the  proposed  destination,  the 
carrier  is  liable  for  the  baggage,  al- 
though its  destruction  after  reach- 
ing the  proposed  destination  is  with- 
out negligence  on  the  carrier's  part. 
McCormick  v.  Pennsylvania  Cent.  R. 
Co.,   49  N.  Y.   303. 

I  li|  Refusal  to  carry  passenger 
without  notice  to  remove  baggage. — 
Where  a  shipowner  refuses  to  carry 
a  passenger,  and  proceeds  on  the 
voyage  without  giving  the  passenger 
notice  and  opportunity  to  remove  his 
baggage,  the  shipowner  Is  liable  In 
trespass  for  carrying  away  the  bag- 
gage. Holmes  v.  Doane,  3  Gray 
(Mass.)   328. 

55.  Chicago,  etc.,  R.  Co.  v.  Clay- 
ton. 78  111.  616;  Rogers  v.  Long  Island 
R.  Co..  2  Lans.  269.  1  Thomps.  &  C. 
396.  38  HowPr  289  [aft  56  N.  Y. 
6201;  Cone  v.  Southern  R.  Co.,  86 
S.  C.  524.  67  SE  779,  21  AnnCas  168: 
Texas,  etc..  R.  Co.  v.  Weatherby,  41 
Tex.  Civ.   A.   409.  92  SW  58. 

[a]     Where  check  or  receipt  is  ls- 
sned.    Responsibility    of    a   common 
carrier  begins   with   the  actual   de- 
Digitized  by  LjOOQ  IC 
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receive  baggage;  otherwise  the  carrier  will  not  be 
liable."  The  authority  of  a  person  acting  as  agent 
to  bind  the  carrier  by  acceptance  of  baggage  for 
transportation  will  be  established  by  proof  that  such 
person  has  been  allowed,  in  the  ordinary  course  of 
business,  thus  to  receive  baggage  and  to  bind  the 
carrier  with  reference  thereto."  Thus  where  deliv- 
ery is  made  to  the  baggage-master  it  is.  sufficient, 
if  made  at  the  proper  time  and  place,  and  an  accept- 
ance by  him  binds  the  carrier,5*  even  where  his 
acceptance  is  in  violation  of  the  regulations  of  his 
principal,  if  such  regulations  are  unusual,  and  are 
not  brought  to  the  passenger's  notice.59  Delivery 
to  an  agent  other  than  the  baggage-master,  having 
supervision  and  control  over  matters  at  the  carrier 's 
depot  or  station,  is  a  delivery  to  the  carrier,  and 
is  as  binding  as  if  the  delivery  had  been  to  one 
whose  special  duty  it  was  to  receive  baggage.80  And 
the  carrier  may  be  bound  by  delivery  to  a  stranger, 


where,  such  a  delivery  is  caused  by  the  improper 
directions  of  its  agent  to  the  passenger."  Where 
the  passenger's  baggage  is  not  accessible  on  his 
departure  by  the  company's  train,  and  he  bands 
over  to  the  baggage-master  his  check  given  him  by 
another  carrier,  this  amounts  to  a  delivery  to  the 
company  if  it  accepts  the  check  and  afterward  un- 
dertakes to  carry  the  baggage.** 

Notice  to  agent.  The  general  role  is  that  where 
baggage  is  taken  to  a  railroad  station,  and  even 
to  the  place  where  baggage  is  usually  received, 
some  kind  of  notice  must  be  given  to  some  agent  of 
the  company  authorized  to  accept  the  same  in  order 
to  'charge  the  carrier.**  But  the  carrier  may  assent 
to  the  delivery. of  baggage  at  its  station  without 
notice  to  its  agents,  and  this  assent  may  be  implied 
from  its  custom  and  course  of  business  in  allowing 
baggage  to  be  deposited  in  its  depots.*4 

[»  1587]     (2)  Time  and  Place  of  Delivery.    The 


livery  by  the  owner  of  the  property 
Involved,  and  the  delivery  of  a  trunk 
to  a  common  carrier  for  carriage  Is 
not  complete  while  the  trunk  remains 
in  the  traveler's  private  dwelling, 
although  a  check  or  receipt  therefor 
may  have  been  issued  by  the  carrier. 
Hosking  v.  Southern  Pac.  Co.,  148  111. 
A.  11  [aft  243  111.  320,  90  NE  6(9]. 

56.  111.— Michigan  Southern,  etc., 
R.  Co.  v.  Meyres,  21   111.  627. 

Mo. — Chillicothe  v.  Raynard,  80  Mo. 
186. 

N.  H. — Elklns  v.  Boston,  etc..  R. 
Co.,  23  N.  H.  275. 

N.  T. — Marmorstein  v.  Pennsyl- 
vania R  Co..  13  Misc.  32,  34  NTS 
97. 

Wis. — Gleason  v.  Goodrich  Transp. 
Co..  32  Wis.  86.  14  AmR  716. 

[a]  The  baggage-master  of  oao 
railroad  has  no  authority  as  such  to 
contract  for  the  carriage  of  bag- 
gage beyond  his  company  s  line.  Mar- 
morstein v.  Pennsylvania  R.  Co.,  13 
Misc.  32,  34  NTS  97. 

[b]  Where  a  railroad  company 
provided  a  beggatre  oar  oil  aa  ex- 
cursion train,  advertised  that  its 
own  baggage-master  would  be  Tn 
charge  of  the  car  and  of  the  bag- 
gage, received  a  passenger's  bag- 
gage in  such  car,  and  sent  a  special 
agent  in  charge  of  the  train,  the  bag- 
gage was  received  by  It  for  trans- 
portation within  the  meaning  of  a 
statute  requiring  carriers  to  check 
baggage  and  giving  a  right  of  action 
for  a  failure  to  deliver  such  baggage 
on  demand,  although  the  passenger 
had  access  to  his  baggage  In  the  day- 
time, and  the  only  other  person  hav- 
ing charge  thereof  was  a  cook  who 

?>repared  meals  for  the  passengers 
n  a  part  of  the  baggage  car  and  re- 
ceived his  compensation  by  tips  from 
them.  Burnes  v.  Chicago,  etc.,  R. 
Co.,  167  Mo.  A.  62.  150  SW  1100 
(Rev.  St.  [1909]   9  3138). 

UaMllty  of  connecting  carriers 
generally  see   Infra  ii    1593-1598. 

67.  U.  S. — Strouss  v.  Wabash,  etc.. 
R.  Co.,  17  Fed.  209. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Berry.  60  Ark.  433,  30  SW  764,  46 
AmSR   212.   28   LRA  501. 

Minn. — Ahlbeck  v.  St.  Paul,  etc.,  R. 
Co..  89  Minn.  424,  40  NW  364,  12 
AmSR  661. 

Mo. — Minter  v.  Pacific  R.  Co..  41 
Mo.  603.  97  AmD  288. 

N.  Y. — Younger  v.  New  Jersey 
Cent.  R.  Co..  62  Misc.  1.  114  NTS  449. 

Tex. — Texas,  etc.,  R.  Co.  v.  Mor- 
rison's Faust  Co.,  20  Tex.  Civ.  A. 
144.  48  SW  1103. 

Vt.— Ourmit  v.  Henshaw,  36  Vt. 
605.   84   AmD  646. 

[a]  Agenta  at  union  depot**—  (1) 
Where,  by  arrangement  between  a 
railroad  company  and  a  company 
having  control  of  a  union  depot,  the 
agent  of  the  latter  is  in  the  habit  of 
handling  baggage  for  the  former, 
such  an  agent  will  be  presumed  to 
have  authority  to  bind  the  railroad 


company.  Jacobs  v.  Tutt,  33  Fed. 
412;  Ahlbeck  v.  St  Paul,  etc..  R.  Co., 
39  Minn.  424.  40  NW  364.  12  AmSR 
661.  (2)  However,  a  baggage-master 
in  a  union  depot,  who  is  the  common 
agent  of  all  carriers  using  the  depot, 
Is  without  authority  to  make  a  con- 
tract for  a  carrier  maintaining  a 
separate  depot.  In  regard  to  the  car- 
riage of  baggage  properly  delivered 
to,  and  in  the  custody  of,  the  car- 
rier's agent  at  its  own  depot.  Gulf, 
etc,  R.  Co.  v.  Chambers,  (Tex.  Civ. 
A.)  149  SW  11821  , 

68.  Wilson  v.  Grand  Trunk  R.  Co., 
57  Me.  138.  2  AmR  26;  Jordan  v.  Fall 
River  R.  Co.,  6  Cush.  (Mass.)  69, 
51   AmD  44. 

88.  Lake  Shore,  etc.,  R.  Co.  v. 
Foster.  104  tad.  293,  4  NB  20,  54 
AmR  319;  Wolf  v.  Grand  Rapids,  etc.. 
R.  Co.,  149  Mich.  75.  112  NW  732; 
Minter  v.  Pacific  R.  Co.,  41  Mo.  503, 
97  AmD  288. 

[a]  Checking  by  transfer  agent 
without  tickets— Where  a  transfer 
agent  with  authority  to  check  bag- 
gage checked  the  baggage  of  one  who 
subsequently  purchased  a  ticket,  the 
fact  that  the  agent  violated  his  in- 
structions not  to  check  baggage  for 
a  person  unless  he  produced  a  ticket 
was  immaterial  on  the  Issue  of  the 
liability  of  the  carrier  for  loss  of 
the  baggage.  Wolf  v.  Grand  Rapids, 
etc.,  R.  Co.,  149  Mich.  75,  112  NW 
732 

60.  Fisher  v.  Geddes.  15  La.  Ann. 
14;  Rogers  v.  Long  Island  R.  Co., 
2  Lans.  269,  1  Thomps.  &  C.  396, 
38  HowPr  289  [aft*  66  N.  Y.  620]; 
Wltbeck  v.  Schuyler,  31)  HowPr  97 
(delivery  to  captain  of  steamboat); 
Battle  v.  Columbia,  etc.,  R.  Co.,  70 
S.  C.  329.  49  SB  849;  International, 
etc.,  R.  Co.  v.  Folliard.  66  Tex.  603, 
1  SW  624.  59  AmR  632. 

[a]  Delivery  to  tloket  agent— 
Where  a  company  sanctions  the  em- 
ployment of  a  ticket  agent,  and  holds 
him  out  to  the  world  as  its  agent, 
It  is  estopped  from  repudiating  his 
act  in  accepting  baggage  for  trans- 
portation. Rogers  v.  Long  Island  R. 
Co.,  2  Lans.  269,  1  Thomps.  &  C. 
396,  38  HowPr  289  [aft  66  N.  T. 
620  mem]. 

[bl  Delivery  to  telegraph  opera- 
tor in  charge. — Where  the  trunk  of 
a  passenger  is  delivered  to  the  only 
person  in  charge  of  the  station,  who 
Is  at  the  time  engaged  at  a  tele- 
graph instrument,  by  depositing  it 
at  the  place  indicated  by  him  and 
giving  htm  at  the  time  directions  as 
to  checking  and  notice  that  the  owner 
would  soon  appear  and  that  he  would 
attend  to  It,  It  is  a  delivery  to  the 
carrier.  Battle  v.  Columbia,  etc.,  R. 
Co..  70  S.  C.   329.  49  SE  849. 

61.  International,  etc.,  R.  Co.  v. 
Folliard.  66  Tex.  603,  1  SW  624,  69 
AmR  632. 

[a]  Tana,  where  a  passenger,  on 
attempting  to  board  the  train  with 
his  gun,  was  directed  to  place  it  in 


the  baggage  car,  and  he  delivered  it 
to  a  person  In  that  car,  who  de- 
manded of  him  and  was  paid  twenty- 
five  cents  for  its  carriage,  he  may  re- 
cover damages  for  the  carriage  of 
his  gun  beyond  his  destination,  al- 
though the  person  to  whom  the  gun 
was  actually  delivered  was  the  ex- 
press agent,  and  not  an  agent  of  de- 
fendant railroad  company.  Inter- 
national, etc..  R.  Co.  v.  Folliard.  66 
Tex.  60S.  1  SW  624,  59  AmR  (32. 

88.  Warner  v.  Burlington,  etc,  R. 
Co..  22  Iowa  166,  92  AmD  389.  But 
see  Southern  R.  Co.  v.  Bickley,  119 
Tenn.  528,  107  SW  680,  123  AmSR 
764.  14  LRANS  859,  14  AnnCas  91* 
(where  the  trunk  in  question  was 
not  forwarded  and  it  was  held  that 
the  facta  did  not  show  a  construc- 
tive delivery). 

63.  Iowa. — Lennon  V.  Illinois 
Cent.  R.  Co..  127  Iowa  431.  10*  NW 
343. 

Mich.— Wright  v.  Caldwell,  S  Mich. 
51. 

Mo. — Rider  v.  Wabash,  etc..  R.  Co.. 
.14  Mo.  A   529. 

N.  C. — Williams  v.  Southern  R.  Co.. 
155  N.  C.  260,  272,  71  SB  346  [onot 
Cyc]. 

Tex. — Peterson  v.  San  Antonio,  etc. 


J% 


R.  Co.,  (Civ.  A.)  164  SW  916;  6 
ory  v.  W""*"  ""  """"■  ™  *  ""** 
SW  1109. 

Ont. — Kerr  v.  Grand  Trunk  R.  Co.. 
24  U.  C.  C.  P.  209. 

[a]  Illustration*. — (1)  A  carrier 
Is  not  liable  for  the  lobs  of  a  trunk 
left  on  a  platform  adjoining  the 
baggage  room,  without  calling  It  to 
the  attention  of  anyone,  and  with- 
out knowing  whether  the  baggage 
room  was  open,  where  no  custom  to 
accept  such  delivery  was  shown. 
Peterson  v.  San  Antonio,  etc..  R 
Co..  (Tex.  Civ.  A)  164  SW  915.  (2) 
The  railroad  company  is  not  liable 
as  a  common  carrier  where  the  pas- 
senger, finding  that  his  trunk  was 
too  large  to  be  put  in  the  caboose, 
on  his  own  account  and  responsi- 
bility, and  not  as  a  delivery  to  a 
common  carrier,  placed  it  In  a  box 
car,  the  company  having  no  knowl- 
edge' as  to  the  character  of  its  con- 
tents. Rider  v.  Wabash,  etc.,  R.  Co- 
14  Mo.'  A.  529.  (3)  Where  a  pros- 
pective passenger  by  defendant's 
railroad,  a  quarter  of  an  hour  be- 
fore the  train  started,  entered  a  pas- 
senger car  standing  at  the  station 
at  the  original  starting  point,  left 
his  valise  on  a  vacant  seat,  and  went 
out.  and  on  his  return  shortly  after- 
ward his  valise  was  gone,  and  It  was 
not  shown  that  at  the  time  he  left 
the  valise  anyone  was  In  charge  of 
the  train,  or  that  there  was  any 
other  passenger  In  the  car,  It  was  not 
a  sufficient  delivery  of  the  valise  to 
defendant  to  render  It  liable.  Kerr 
v.  Grand  Trunk  R.  Co..  24  U.  C.  C 
P.  209. 

64.     Green    v.    Milwaukee,    etc..   R 
Co..   38   Iowa  100.   41   Iowa  410;   Wll- 
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delivery  of  baggage,  to  be  binding  on  the  carrier, 
must  be  made  within  a  reasonable  time  before  the 
time  for  it  to  be  transported;62  and  the  facilities 
offered  for  the  receipt  of  baggage  and  the  general 
custom  of  the  place  will  furnish  a  basis  for  deter- 
mining how  long  before  the  passenger  intends  actu- 
ally to  enter  on  his  journey  he  may  deliver  his  bag- 
gage to  the  carrier  so  as  to  render  the  carrier  liable 
therefor.8"  But  where  baggage  is  left  with  the  car- 
rier an  unreasonable  time  before  it  is- to  be  checked, 
in  anticipation  of  a  journey  not  about  to  be  com- 
menced, and  to  be  called  for  and  checked  when  the 
passenger  is  ready  to  begin  his  journey,  the  car- 
rier is  liable  only  as  a  warehouseman,  except  in 
cases  where  the  delay  in  shipment  is  the  fault  of 
the  carrier.8* 

Place  of  delivery.  Where  a  proper  and  suitable 
place  for  receiving  baggage  has  been  provided,  de- 
livery must  be  made  at  that  place.™ 

[*,  1588]     11.    Continuance  and  Termination  of 


Hams  v.   Southern   R.   Co.,   IBB  N.  C. 
260.    71    SB   346. 

es.  Goldberg  v.  Ahnapee.  etc.,  R. 
Co..  10B  Wis.  1,  80  NW  920,  76  AmSR 
899,  47  LRA  221  (such  time  as  may 
reasonably  be  necessary  for .  obtain- 
ing: a.  ticket,  checking-  the  baggage, 
etc.). 

66.  Conn. — Hickoz  v.  Naugatuck 
R.  Co.,  31  Conn.  281,  83  AnD  143. 

111.— Woods  v.  Devln,  13  111.  74$, 
56  AmD  483. 

Ind. — Lake  Shore,  etc.,  R.  Co.  v. 
Foster.  104  Ind.  293.  4  NE  20,  54 
AmR  319. 

Iowa. — Green  v.  Milwaukee,  etc.,  R. 
Co.,  38  Iowa  100.  41  Iowa  410. 

La. — Logan  v.  Pontchartraln  R. 
Co..  11  Rob.  24,  43  AmD  199. 

Me. — Wilson  v.  Grand  Trunk  R. 
Co..  57  Me.  188,  2  AmR  26. 

N.  T. — Rogers  v.  Long  Island  R. 
Co.,  1  Thomps.  &  C.  396. 

N.  C. — Williams  v.  Southern  R.  Co., 
155  N.  C.   260,   71  SB  346. 

Wis.— Goldberg  v.  Ahnapee,  etc., 
R.  Co.,  105  Wis.  1,  80  NW  920,  76 
AmSR  899,  47  LRA  221:  Gleason  v. 
Goodrich  Transp.  Co.,  32  Wis.  86,  14 
AmR  716. 

[a]  Bale  fixing'  time. — A  rule  of 
a  carrier  prohibiting  the  checking  of 
baggage  until  thirty  minutes  before 
train  time  is  not  as  a  matter  of  law 
an  unreasonable  limitation.  Goldberg 
v.  Ahnapee,  etc.,  R.  Co.,  106  Wis.  1, 
80  NW  920,  76  AmSR  899,  47  LRA 
221. 

[b]  Whore  a  trunk  Is  accepted  by 
a  eanler  for  transportation  on  the 
following1  morning,  pursuant  to  cus- 
tom, the  carrier  will  be  liable  as 
such  If  the  trunk  la  lost  before  It  is 
forwarded,  although,  if  it  Is  only  ac- 
cepted totr  storage  for  an  Intending 
passenger  until  he  has  it  checked, 
the  carrier  will  be  only  a  bailee  for 
hire  with  the  duty  of  exercising  ordi- 
nary care  for  its  safety.  Williams  v. 
Southern  R.  Co.,  IBB  N.  C.  260,  71 
SB  346. 

67.  Ark.— Little  Rock.  etc..  R.  Co. 
v.  Hunter,  42  Ark.  200. 

111. — Bradley  v.  Chicago,  etc..  R. 
Co..  147  111.  A.  397. 

Iowa. — Van  Gilder  v.  Chicago,  etc., 
R.  Co.,  44  Iowa  548   (over  night). 

Mass. — Murray  v.  International 
Steamship  Co..  170  Mass.  166.  48  NB 
1093,  64  AmSR  290. 

Miss. — Illinois  Cent.  R.  Co.  v. 
Tronstlne,  64  Miss.  834,  2  S  2B5. 

Mo. — Goodbar  v.  Wabash  R.  Co.,  63 
Mo.  A.  434. 

N.  C. — Williams  v.  Southern  R.  Co., 
155  N.  C.   260,   71  SB  346. 

Pa. — Hofford  v.  New  York  Cent., 
etc.,  R.  Co..  43  Pa.  Super.  303.      . 

S.  C. — Fleischman  v.  Southern  R. 
Co..  76  S.  C.  237,  240.  56  SB  974,  9 
LRANS    619    [cit   Cyc]. 

Tex. — Houston,  etc..  R.  Co.  v.  An- 
derson,   (Civ.  A.)    147   SW  363. 

See  also   infra   Si   1689-1592. 

68.  Toledo,   etc.,   R.   Co.   v.   Tapp, 

[10  CT.-77] 


6  Ind.  A.  304.  S3  NE  462;  Shaw  v. 
Northern  Pac.  R.  Co.,  40  Minn.  144, 
41   NW  648. 

69.  Lennon  v.  Illinois  Cent.  R. 
Co.,  127  Iowa  431.  103  NW  343. 

[a]  Unloading  trunks  on  a 
wheeled  truck  kept  on  and  about  the 
platform,  and  In  the  absence  of  the 
station  officials,  although  there  was 
a  regular  and  safe  place  for  the  re- 
ception of  baggage,  does  not  consti- 
tute delivery  where  the  baggage  was 
injured  by  a  passing  train.  Lennon 
v.  Illinois  Cent.  R.  Co.,  127  Iowa  481, 
103  NW  »<3. 

70.  Ind. — Indiana,  etc.,  R.  Co.  v. 
Zllly,  20  Ind.  A.  569,  61  NE  141; 
Pennsylvania  Co.  v.  Llverlght,  14 
Ind.   A.    518,    41    NB   3B0.    43    NE   162. 

Iowa. — Hicks  v.  Wabash  R.  Co.,  131 
Iowa  296,  108  NW  534,  8  LRANS  235 
and  note. 

Mich. — Wallace  v.  Detroit,  etc.,  R. 
Co..  176.  Mich.  128.  142  NW  658,  Ann 
Casl916B  631  and  note. 

Miss. — Zeigler  v.  Mobile,  etc.,  B. 
Co.,  87  Miss.  867,  39  S  811. 

N.  Y. — Dininny  v.  New  York,  etc., 
R.  Co.,  49  N.  Y.  646;  Kaplan  v. 
Titus,  140  App.  Div.  416,  126  NYS 
397  [aff  64.  Misc.  81.  117  NYS  944]; 
Williams  v.  New  Jersey  Cent.  R.  Co., 
93  App.  Div.  682,  88  NYS  434  [aff 
183  NT  Y.  618  mem,  76  NE  1116 
mem]. 

S.  C. — Harris  v.  Southern  R.  Co., 
100  S.  C.  469.  85  SB  158. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Beasly,  104  Va.  788,  62  SB  566,  2 
LRANS  183  and  note. 
.  Ont. — Hamel  v.  Grand  Trunk  R. 
Co.,  2  OntWN  1286,  19  OntWR  633; 
Penton  v.  Grand  Trunk  R.  Co.,  28 
U.  C.  Q.  B.  367. 

See  also  Infra  i  1591. 

[a]  Delivery  by  carrier  to  ware- 
houseman*—The  company's  liability 
as  a  common  carrier  continues  until 
a  reasonable  time  after  the  passen- 
ger has  had  an  opportunity  to  take 
away  his  baggage,  although  It  may 
have  delivered  such  baggage  to  a 
warehouseman.  Pennsylvania  Co.  v. 
Liveright,  14  Ind:  A.  518,  41  NB 
360.  43  NB  162. 

[b]  Although  the  relation  of  pas- 
senger and  carrier  oeases  on  the 
completion  of  the  passenger's  jour- 
ney, the  carrier  remains  responsible 
as  such  for  the  baggage  of  the  pas- 
senger until  the  latter  has  had  a 
reasonable  opportunity  to  remove  It. 
Kaplan  v.  Titus,  140  App.  Div.  416, 
126  NYS  397  [aff  64  Misc.  81,  lli 
NYS   944]. 

71.  U.  S. — The  State  of  New  York, 
22   F.  Cas.  No.  13,328,  7  Ben.   450, 

Ala. — Mobile,  etc.,  R.  Co.  v.  Hop- 
kins. 41  Ala.  486,  94  AmD  607. 

Me. — Wood  v.  Maine  Cent.  R.  Co., 
98  Me.  98,  56  A  457,  99  AmSR  339 
and  note. 

Mass. — Patten  v.  Johnson,  131 
Mass    297. 

N.  Y. — Matteson  v.  New  York  Cent, 


Liability;  Delivery.  A  carrier's  liability  as  insurer 
for  a  passenger's  baggage  continues  only  during 
transportation  and  for  such  a  time  thereafter  as 
affords  the  passenger  a  reasonable  opportunity  to 
remove  it,™  and  of  course  terminates  as  soon  as  the 
baggage  has  reached  its  destination  and  has  been 
delivered  to  the  owner71  or  his  agent.72  It  is  the  car- 
rier's duty  in  regard  to  baggage  which  has  reached 
its  final  destination  to  have  it  ready  for  delivery  at 
the  usual  place  of  delivery  with  an  employee  in 
charge,  until  the  passenger  can  in  the  exercise  of 
due  diligence. call  for  and  receive  it,73  and  where  a 
delay  in  delivering  the  baggage  to  the  passenger  is 
due  to  the  carrier's  fault  in  not  transporting  it 
properly,  or  in  otherwise  not  having  it  ready  for 
delivery  to  him  when  called  for,  the  liability  of  the 
carrier  is  thereby  extended  until  the  lapse  of  what 
is  a  reasonable  time  under  the  circumstances  for 
the  passenger  to  make  another  application  for  his 
baggage;74  but,  on  the  other  hand,  the  carrier  is  en- 

etc,  R.  Co.,  76  N.  Y.  381. 

[a]  Where  baggage  i»  aooom- 
paaled  by  the  owner,  as  the  carrier 
has  a  right  to  suppose  will  be  the 
case,  when  the  journey  has  safely 
been  made,  the  carrier  may  at  once 


deliver  his  baggage  to  him.  Wood 
v.  Maine  Cent.  R.  Co.,  98  Me.  98,  56 
A  457,   39  AmSR  839. 

[b]     Giving    of    check    to    station 

it^-T 


■The  giving  of  a  trunk  check 
to  the  station  agent  who  promises 
to  secure  a  drayman  to  deliver  It 
does  not  constitute  a  delivery  of  the 
trunk.  Davis  v.  St.  Louis,  etc.,  R. 
Co..  181  111.  A.  153. 

78.  Mobile,  etc.  R.  Co.  v.  Hop- 
kins, 41  Ala.  486,  94  AmD  607;  St. 
Louis,  etc..  R.  Co.  v.  Stone.  78  Ark. 
318,    95    SW    470. 

73.  Dininny  v.  New  York,  etc., 
R.  Co.,  49  N.  Y.  546;  Oulmlt  v.  Hen- 
shaw,  36  Vt.  604,  84  AmD  646;  Stal- 
lard  v.  Great  Western  R.  Co..  2  B. 
&  S.  419.  110  BCL  419.  121  Reprint 
1129;  Brown  v.  Canadian  Pac.  R.  Co., 
3    Man.    496.    6    CanLTOccNotes    496. 

[a]  Baggage  la  a  parcel  room;  de- 
livery on  Sunday. — Where  a  passen- 
ger checks  his  baggage  in  a  parcel 
room  and  receives  therefor  a  ticket 
under  which  the  carrier  agrees  for 
a  certain  reward  to  keep  the  bag- 
gage until  It  is  wanted,  the  carrier 
is  bound .  to  deliver  up  -the  baggage 
on  Sunday  as  well  as  on  other  days 
on  a  reasonable  request  and  within  a 
reasonable  time,  and  the  fact  that  It 
was  the  practice  of  the  carrier  to 
keep  the  office  open  on  Sunday  for 
a  snort  time  only  cannot  affect  the 

fassenger  unless  he  was  informed 
hereof.  Stallard  v.  Great  Western 
R.  Co..  2  B.  «s  S.  419,  110  BCL  419. 
121   Reprint  1129. 


[b]  Duty  to  have  baggage 
ter  at  hand  for  reasonable  time* 
In  order  for  a  carrier  to  relieve 
Itself  from  its  liability  as  carrier  It 
Is  its  duty  to  have  a  baggage-master 
at  hand  to  deliver  baggage  for  a 
reasonable  time  after  the  arrival  of 
a  train,  and  at  reasonable  hours 
thereafter.  Dininny  v.  New  York, 
etc.  R.  Co..  19  N.  Y.  B46. 

74.  Ga. — Georgia  R.,  .etc.,  Co.  v. 
Phillips,  93  Ga.  801,  20  SB  646. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33  Ind.  879,  B  AmR  221;  Toledo 
etc.,  R.  Co.  v.  Tapp,  6  Ind.  A'.  304, 
33  NB  462. 

Minn. — Shaw  v.  Northern  Pac.  R. 
Co.,  40  Minn.  144.  41  NW  B48. 

Mo. — Felton  v.  Chicago,  etc.,  R. 
Co.,  86  Mo.  A.  332;  Prickett  v.  New 
Orleans  Anchor  Line,  13  Mo.  A. 
436 

N.  H. — Hedding  v.  Gallagher.  69 
N.  H.  650.  45  A  96.  76  AmSR  204. 

N.  Y. — Dininny  v.  New  York,  etc., 
R.  Co.,  49  N.  Y.  646;  Williams  v.  New 
Jersey  Cent.  R.  Co.,  93  App.  Div. 
B82,  88  NYS  434  [aff  183  NT  Y.  S18 
mem,  76  NE  1116  mem];  Burgevln  v. 
New  York  Cent,  etc.,  R.  Co.,  69  Hun 
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titled  to  a  reasonable  time  within  which  to  deliver 
the  baggage.75  By  statute  in  some  jurisdictions,  it 
is  made  the  duty  of  the  carrier  to  deliver  every 
passenger's  baggage,  whether  within  the  prescribed 
weight  or  not,  immediately  on  the  arrival  of  the 
passenger  at  his  destination.76  Where  it  is  the  car- 
rier's custom  to  allow  baggage  to  be  taken  in  charge 
by  its  employees  to  be  delivered  by  them  at  a  cer- 
tain place  and  in  a  certain  manner,  it  will  be  liable 
for  the  loss  of  baggage  arising  from  the  neglect  of 
such  employees  to  make  the  delivery  according  to 
custom. 

Porters  at  stations.  Where  the  carrier  employs 
porters  at  stations  to  convey  passengers'  baggage 
from  the  railroad  coaches  to  the  carriages  or  hired 
vehicles  of  the  passengers,  the  company's  liability 
as  carrier  continues  until  the  discharge  of  this  duty 
by  the  porter,78  so  that,  although  a  passenger  may 
have  kept  his  baggage  with  him  in  the  railroad 
coach,  he  may  hold  the  company  liable  as  a  common 
carrier  for  a  loss  occurring  after  a  delivery  of  it 


to  the  porter  at  the  station.7* 

Surrender  of  check.  A  regulation  requiring  a 
passenger  on  receiving  his  baggage  to  surrender  the 
check  therefor  is  a  reasonable  one;80  but  a  failure  to 
tender  such  check  will  not  relieve  the  carrier  from 
liability  where  it  makes  an  unqualified  and  con- 
tinued refusal  to  deliver  the  baggage  on  demand.81 

Place  of  delivery.  'A  delivery  at  a  place  other 
than  that  for  which  the  contract  of  carriage  calls 
is  no  delivery,  and  in  such  a  case  the  carrier's  lia- 
bility continues  until  delivery  at  the  proper  point 
and  notification  to  the  passenger  if  the  error  has 
resulted  in  delay,82  unless  the  passenger  has  waived 
his  rights  as  to  the  place  of  delivery.83 

[$  1589]  12.  Passenger's  Duty  to  Remove;  Car- 
rier as  Warehouseman — a.  In  General.  After  bag- 
gage has  arrived  at  its  destination,  it  is  the  passen- 
ger's duty,  in  the  absence  of  some  special  circum- 
stances excusing  him  from  so  doing,  to  call  for  and 
take  it  away  within  a  reasonable  time,84  although 


479,  28  NTS  415;  Cary  v.  Cleveland, 
etc.,  R.  Co..  29  Barb.  35. 

Tex. — San  Antonto,  etc.,  R.  Co.  v. 
Green,   (Civ.  A.)  170  SW  110. 

Va. — Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  104  Va.  788,  52  SE  566.  3 
LRANS".  183. 

Eng. — Patschelder  v.  Great  West- 
ern R.  Co..  3  Ex.   D.  153. 

[a]  Illustrations. — (1)  Where  a 
passenger  on  calling  for  his  baggage 
Is  told  that  he  cannot  have  It  until 
the  next  morning,  the  company's 
liability  as  a  common  carrier  con- 
tinues until  the  morning,  and  it  Is 
liable  for  a  loss  by  Are  during  the 
night.  Georgia  R.,  etc.,  Co.  v.  Phil- 
lips. 93  Ga.  801,  20  SE  646.  (2)  Like- 
wise, where  a  passenger  reached  his 
destination  at  seven  twenty-flve  P. 
M.  on  a  severe  winter  day,  and  his 
baggage  was  removed  to  the  station 
to  be  weighed,  and  the  station  was 
locked  an  hour  later,  and  the  agent 
left  for  the  night,  and  there  was  no 
reasonable  way  in  which  the  bag- 
gage could  have  been  removed  at 
night,  except  by  breaking  the  seal  of 
a  loaded  freight  car  and  making  pas- 
sageway through  it,  and  it  did  not 
appear  that  such  passenger  knew 
that  that  was  possible,  the  carrier 
was  liable  as  such  where  the  goods 
were  destroyed  during  the  night  by 
fire.  Chesapeake,  etc.,  R.  Co.  v. 
Beasley,  104  Va.  788,  52  SE  566,  3 
LRANS  183.  (3)  Where  a  rail- 
road company  received  a  passen- 
fer's  trunk  from  an  expressman, 
ut  when  the  passenger  subsequently 
went  to  the  station  to  check  the 
trunk.  It  could  not  be  found,  and  the 
passenger  accepted  a  check  from  the 
baggage-master  on  his  promise  that 
he  would  send  the  trunk  on,  and 
she  presented  the  check  at  her  desti- 
nation, but  failed  to  get  the  trunk, 
it  appearing  that  it  had  been  stolen 
from  the  company, the  company's  re- 
lation to  the  trunk  was  that  or  com- 
mon carrier,  and  not  of  warehouse- 
man. Williams  v.  New  Jersey  Cent. 
R.  Co.,  93  App.  Div.  682,  88  NTS 
434  [aft  183  N.  T.  618  mem,  76  NE 
1116  mem]. 

7B.  Georgia  R..  etc.,  Co.  v.  Phil- 
lips, 93  Ga.  801,  20  SE  646.  See  also 
infra  8  1590., 

"What  win  constitute  a  reasonable 
time  in  this  respect  must  necessarily 
vary  according  to  circumstances.  In 
some  instances,  a  few  minutes  will 
be  all  the  time  to  which  the  company 
is  entitled.  In  other  instances,  the 
lapse  of  a  much  longer  period  before 
delivering  the  baggage  would  not  be 
unreasonable.  A  passenger  alighting 
from  a  train  at  a  small  country  sta- 
tion should  be  able  to  get  his  trunk 
at  once;  while  a  visitor  to  Chicago 
during  the  World's  Pair  would  have 
had  no  Just  cause  of  complaint 
against    the    railroad    which    landed 


him  In  that  city,  if  he  failed  to  re- 
ceive his  trunk  until  after  the  lapse 
of  several  hours.  These  two  extreme 
Illustrations  are  mentioned  to  show 
that  no  absolute  rule  can  be  laid 
down  applicable  alike  to  all  cases. 
Each  must  necessarily  depend  upon 
its  own  facts  and  circumstances." 
Georgia  R,  etc.,  Co.  v.  Phillips,  93 
Ga.  801,  20  SE  646. 

76.  See  statutory  provisions.  And 
see  Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,  (Okl.)  160  P  669. 

77.  Fisher  v.  Geddes,  15  La.  Ann. 
14. 

78.  Fisher  v.  Geddes,  15  La.  Ann. 
14;  Richards  v.  London,  etc.,  R.  Co., 
7  C.  B.  839,  62  ECL  839,  137  Reprint 
332;  . Lovell  v.  London,  etc.,  R.  Co., 
45  L.  J.  Q.  B.  476;  Leach  v.  South 
Eastern  R.  Co.,  34  L.  T.  Rep.  N.  S. 
134.    Compare  supra  S  1674.  . 

[a]  Custom  as  to  potters. — Where 
it  13  the  custom  to  allow  the  baggage 
of  passengers  to  be  taken  In  charge 
by  employees,  to  be  delivered  by 
them  at  a  certain  place  and  In  a  cer- 
tain manner,  the  carrier  will  be  lia- 
ble for  the  loss  of  baggage  arising 
from  the  neglect  of  its  employees  to 
make  their  delivery  according  to 
custom.  Fisher  v.  Geddes,  16  La. 
Ann.  14. 

[bj  Where  on  the  station  being 
readied,  a  porter  takes  charge  of  a 

fiassesger's  luggage  (1)  and  places 
t  in  a  cab,  and  returns  for  the  re- 
mainder, and  meanwhile  the  cab  dis- 
appears, the  carrier  is  liable  for  the 
loss,  its  liability  as  a  common  carrier 
not  having  terminated.  Butcher  v. 
London,  etc.,  R.  Co.,  16  C.  B.  13,  81 
ECL  13,  139  Reprint  668.  (2)  The 
holding  in  this  case,  however,  rested 
on  the  ground  that  plaintiff  had 
proved  that  It  was  a  practice  of  the 
company  for  its  porters  on  the  ar- 
rival-of  a  train  to  obtain  cabs  within 
the  station  for  passengers,  and  to 
place  their  baggage  therein;  for  this 
service  no  charge  was  made  or  al- 
lowed to  be  received  by  the  porters; 
it  was  all  included  in  the  charge  for 
conveyance.  See  Richards  v.  London, 
etc.,  R.  Co.,  7  C.  B.  839,  62  ECL  839, 
137  Reprint  352. 

79.  Bunch  v.  Great  Western  R. 
Co.,  17  Q.  B.  D.  215  faff  13  App.  Cas. 
31,  5  ERC  471];  Richards  v.  London, 
etc..  R.  Co.,  7  C.  B.  839,  62  ECL  839, 
137  Reprint  332;  Leach  v.  South 
Eastern  R.  Co.,  34  L.  T.  Rep.  N.  S. 
134. 

[a]  Thus,  where  a  passenger  on 
arriving  at  a  station  handed  his  bag 
to  a  porter,  telling  him  his  destina- 
tion, and  the  porter  took  the  bag 
and  was  about  to  have  it  labeled 
when  the  passenger  said  he  would 
take  it  with  him  in  the  carriage,  and 
the  porter  then  suddenly  departed 
leaving  the  bag  on  the  platform,  and 
the  passenger  went  to  get  his  ticket, 


and  on  his  return  the  bag  was  miss- 
ing, there  was  evidence  to  go  to  the 
jury  that  the  bag  was  intrusted  to 
the  porter  to  go  to  the  passenger's 
destination  as  nls  luggage,  and  that 
there  was  no  evidence  of  the  bail- 
ment having  terminated.  Leach  v. 
South  Eastern  R.  Co.,  34  L.  T.  -Rep. 
N.  S.  134. 

80.  Texas  Mexican  R.  Co.  v.  WU- 
lis,  3  Tex.  A.  Civ.  Cas.  {  71;  Nor- 
folk, etc.,  R.  Co.  v.  Irvine,  84  Va,  SSS, 
86  Va.  217,  7  SE  233.  1  LRA  110. 

81.  Cleveland,  etc.,  R  Co.  v.  Tyler. 
9  Ind.  A.   689,  35  NE  523. 

88.  Toledo,  etc.,  R.  Co.  v.  Ham- 
mond, 33  Ind.  379,  5  Amfi  221  (car- 
rier held  liable  for  theft  of  baggage 
put  off  at  wrong  station). 

[a]  Where  a  passenger  stopped 
over  at  an  Intermediate  station  and 
requested  that  his  baggage  should  be 
delivered  to  him  there,  but  the  car- 
rier transported  it  to  the  original 
destination  where  it  was  lost  with- 
out the»carrier's  fault,  the  carrier 
was  not  liable.  Howell  v.  Grand 
Trunk  R.  Co.,  92  Hun  423,  36  NTS 
544. 

83.  Patten  v.  Johnson,  131  Mass. 
297 

84.  U.  S. — Wlegand  v.  New  Jersey 
Cent.  R.  Co.,  76  Fed.  370;  Jacobs  v. 
Tutt,  33  Fed.  412. 

Colo. — Denver,  etc.,  R.  Co.  v.  Doyle. 
58  Colo.  327,  145  P  688,  LRA1915D 
113. 

Ga. — Georgia  R.,  etc.,  Co.  v.  Phil- 
lips, 93  Ga.  801,  20  SE  646. 

111.— Chicago,  etc.,  R.  Co.  v.  Addi- 
soat,  17  111.  A.  632. 

Ky. — Lewis  v.  Louisville,  etc.,  R. 
Co.,  13  KyL  144. 

Mo. — Ross-  v.  Missouri,  etc,  R.  Co.. 
4  MO.  A  683. 

N.  T. — Kressin  v.  New  Jersey  Cent. 
R.  Co.,  119  App.  Div.  86,  103  NTS 
1002;  Holdridge.v.  Utica,  etc..  R.  Co.. 
56  Barb.  191;  Curtis  v.  Avon.  etc..  R 
Co..  49  Barb.  148;  Morris  v.  Third 
Ave.  R.  Co.,  1  Daly  202;  Hurwlts  v. 
Hamburg-American  Packet  Co.,  27 
Misc.  814,  56  NYS  379. 

Tex. — Texas,  etc.,  R.  Co.  v.  .Capps. 
2  Tex.  A.  Civ.  Cas.  I  33. 

Vt. — Ouimlt  v.  Henshaw.  35  Vt. 
606,  84  AmD  64C. 

Man. — Brown  v.  Canadian  Pac.  R. 
Co.,  3  Man.  496,  6  CanLTOccNotes 
496. 

Ont. — Vineberg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  A.  98. 

[a]  A  traveler  should  call  for  his 
baggage  within  a  reasonable  time,  and, 
where  both  he  and  his  baggage  come 
on  the  same  train,  demand  should 
be  made  Immediately  after  his  arrival 
and  the  transfer  of  the  baggage  to  the 
platform,  making  due  allowance  for 
the  delay  and  confusion  caused  by 
the  arrival  and  departure  of  trains 
and  the  crowd  that  usually  is  about 
the  platform.     And  where  one  is  ln- 
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he  has  not  been  notified  of  its  arrival  ;M  and  the 
passenger  must  make  his  demand  on  some  repre- 
sentative of  the  carrier  if  one  is  to  be  found.88  If 
the  baggage  remains  in  the  carrier's  possession 
after  the  passenger  has  had  a  reasonable  opportu- 
nity to  remove  it,  the  carrier's  liability  in  respect 
thereto  is  only  that  of  a  warehouseman,  and  as 
such  it  is  bound  to  exercise  only  ordinary  care  in 
protecting  the  baggage,  and  is  liable -only  for  loss 
or  injury  caused  by  its  negligence,87  particularly 
where  after  such  time  the  carrier  stores  the  baggage 
as  it  is  its  duty  to  do,  at  the  expense  of  the  pas- 
senger, in  accordance  with  the  usual  practice.88 
Where  baggage  is  left  with  the  carrier  an  unrea- 
sonable time  before  it  is  to  be  transported,  the 
carrier  is  liable  only  as  warehouseman. . 

Baggage  received  by  mistake.    It  has  been  held 
that  the  carrier  may  be  made  liable  as  warehouse- 


man where  it  receives  the  baggage  of  a  passenger 
owing  to  the  mistake  of  a  connecting  line,  on  the 
ground  that  whether  it  has  received  it  properly  or 
not  it  is  incumbent  on  the  carrier  to  take  ordinary 
care  of  it." 

[Y  1590]  b.  What  Constitutes  Reasonable  Time. 
The  troublesome  question  in  this  connection  is  as  to. 
what  constitutes  a  reasonable  time  within  which  the 
passenger  must  call  for  his  baggage,  and  this  must 
be  determined  from  all  the  circumstances  of  the 
case,  such  as  the  character  of  the  station,  the  facili- 
ties there  for  receiving  baggage,  and  the  opportuni- 
ties afforded  by  the  carrier  for  delivering  baggage 
when  called  for.91  The  omission  of  a  passenger  to 
call  for  his  baggage  until  the  day  following  that  of 
arrival  at  his  destination  is,  under  ordinary  circum- 
stances, unreasonable,  and  therefor  the  carrier 
ceases  to  be  responsible  as  such  and  is  liable  merely 


formed  that  his  baggage  has  not  ar- 
rived on  the  train  with  him,  and  he 
falls  to  give  any  directions  concern- 
ing. It  or  any  notice  as  to  where  he 
may  be  found,  he  should  call  and 
make  inquiry  as  soon  as  practicable 
after  the  arrival  of  the  next  train. 
Chicago,  etc.,  R.  Co.  v.  Addlsoat,  17 
111.   A.   632. 

[b]  Waiting  for  dMpn  aocammo- 
daiions. — The  fact  that  baggage  was 
not  called  for  within  a  reasonable 
time  because  the  passenger  waited 
until  she  could  secure  sleeper  accom- 
modations does  not  make  the  carrier 
liable  as  insurer.  Denver,  etc.,  R. 
Co.  v.  Doyle,  58  Colo.  327,  145  P  688, 
LRA1916D  113. 

85.  Indiana,  etc.,  R.  Co.  v.  Zilly,  20 
Ind.  A.  669,  51  NE  141;  Hicks  v.  Wa- 
bash R.  Co.,  131  Iowa  295.  108  NW 
634,  8  LRANS  235:  Moffat  v.  Long 
Island  R.  Co..  123  App.  Dlv.  719,  107 
NTS  1118. 

[a]  A  carrier  need  not  notify  a 
passenger  of  the  arrival  of  Ida  trunk 
at  its  destination  in  order  to  ter- 
minate Its  obligation  ae  common  car- 
rier on  his  failure  to  call  for  it 
within  a  reasonable  .  time.  Moffat  v. 
Long  Island  R  Co.,  123  App.  Dlv.  719, 
107  NTS  1113. 

66.  Brown  v.  Canadian  Pac.  R.  Co., 
3  Man.  496,  6  CanLTOccNotes  496. 

[a]     Thus,  In  one  case,  plaintiff,  a 

?assenger,  sued  defendant  to  recover 
or  baggage  which  had  been  de- 
stroyed by  flre  In  the  baggage  room. 
The  carrier  set  up  the  defense  that 
the  baggage  was  safely  carried  to 
its  destination,  and  not  being  called 
for  was  stored,  and  while  in  storage 
was  destroyed  by  flre  without  fault 
on  Its  part.  Plaintiff  replied  that  his 
passage  had  been  over  several  lines; 
that  while  on  an  intermediate  line  he 
was  informed  that  his  baggage  was 
not  on  the  same  train  as  himself; 
that  on  reaching  his  destination  at 
defendant's  station  he  looked  in 
defendant's  baggage  car,  and  not  see- 


ing his.  baggage  went- away  without 

Sfo: 
ay,   but  was  told  that  It  had 


ca 


g  hi; 
iTling 


for  it;  and  that  he  called  the 


been  destroyed.  It  was  held  that  the 
replication  was  bad  on  demurrer. 
Brown  v.  Canadian  Pac.  R.  Co.,  3  Man. 
496,  6  CanLTOccNotes  496. 
.  87.  U.  S. — Wiegand  v.  New  Jersey 
Cent.  R.  Co.,  75  Fed.  370  [aff -79  Fed 
991,  26  CCA  681];  Jacobs  v.  Tutt.  83 
Fed.  412. 

Ala. — Central  of  Georgia  R.  Co.  v. 
Jones,  150  Ala.  379.  43  S  575.  124  Am 
SR  71,  9  LRANS  1240. 

Ark. — Kansas  City  Southern  R.  Co. 
v.  Thomas,  97  Ark.  287,  133  SW  1030; 
Kansas  City,  etc.,  R.  Co.  v.  McGahey, 
63  Ark.  344,  38  SW  659,  58  AmSR 
111.  36  LRA  781. 

Colo. — Denver, .  etc.,  R.  Co.  v.  Doyle, 
58  Colo.  327,  145  P  688.  LRA1915D 
118. 

111. — Chicago,  etc.  R.  Co.  v.  Boyce, 
73  111.  510,  24  AmR  268;  Bradley  v. 
Chicago,  etc.,  R.  Co..  147  111.  A.  397; 
Schnifzmeyer  v.  Illinois  Cent.  R.  Co., 
147  111.  A.  101;  Chicago,  etc.,  R.  Co. 
v.  Addlsoat,  17  111  A.  632. 


Ind. — Indiana,  etc..  R.  Co.  v.  Zilly, 
20  Ind.  A.  589,  61  NB  141;  Pennsyl- 
vania Co.  v..Liveright,  14  Ind.  A.  618, 
41  NE  350.  > 

Iowa. — Hicks  v.  Wabash  R.  Co.,  131 
Iowa  295,  108  NW  534,  8  LRANS. 235; 
Mote  v.  Chicago,  etc.,  R.  Co.,  27  Iowa 
22,  1  AmR  212. 

Kan. — Kansas  .  City,  etc,  R.  Co.  v. 
Patten,  8  Kan.  A.  838.  45  P  14)8. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ma- 
han,  8  Bush  184;  Seasongood  v. 
Owensboro,  etc.,  R.   Co.,  14  KyL  430. 

Mich. — Laffrey  v.  Qrummond,  74 
Mich.  186,  41  NW  894,  16  AmSR  624, 
3  LRA  287. 

Mo. — Levi  v. .  Missouri,  etc,  R.  Co., 
167  Mo.  A.  636,  138  SW  699;  Rossler 
v.  Wabash  R.  Co.,  116  Mo.  A.  616,  91 
SW  1018:  Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  A.  459,  87  SW  52;  Felton 
v.  Chicago,  etc.,  R.  Co.,  86  Mo.  A.  332; 
Cohen. v.  St.  Louis,  etc..  R.  Co.,  59  Mo. 

A.  66:  Lin  v  Terre  Haute,  etc.,  R. 
Co.,  10  Mo.  A.  125. 

Nebr. — Campbell  v.  Missouri  Pac. 
R.  Co.,  78  Nebr.. 479,  111  NW  126. 

N.  Y. — Mattlson  v.  New  York  Cent. 
R.  Co.,  67  N.  Y.-662,  76  N.  Y.  381; 
Burnell  v.  New  York  Cent.  .R.  Co.,  46 
N.  Y.  184,  6  AmR  61;  Roth  v.  Buffalo, 
etc.,  R.  Co.,  34  N.  Y.  548,  90  AmD 
736;  Moffat  v.  Long  Island  R.  Co., 
128  App.  Div.  719,  107  NYS  1113; 
Kressin  v.  New  Jersey  Cent.  R.  Co., 
119  App.  Dlv.  86,  103  NYS  1002; 
Graves  v.  Pltchburg.R.  Co.,  29  App. 
Dlv.  591,  51  NYS  636;  Mortland  v. 
Philadelphia,  etc.,  R.  Co..  81  Hun  473, 
30  NYS  1021;  Burgevln  v.  New  York, 
etc.,  R  Co.,  69  Hun  479,  23  NYS  415; 
Holdridge  v.  Utica,  etc.,  R.  Co.,  56 
Barb.  191;  Nevlns  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  225; 
Klein  v.  Hamburg- American  Packet 
Co..  3  Daly  390;  Torpey  v.  Williams, 
3   Daly   162;   Van  Horn  v.   Kermit,   4 

B.  D.  Smith  453;  Gausmann  v.  New 
York  Cent.,  etc.,  R  Co.,  63  Misc.  200, 
118  NYS  495  [aff  134  App.  Dlv.  989 
mem,  119  NYS  1125  mem];  Hurwlts 
v.  Hamburg-American  Packet  Co.,  27 
Misc.  814,  56  NYS  379;  Church  v.  New 
York  Cent.,  etc.,  R.  Co.,  116  NYS  560 
[aff  136  APP-  Div.  914  mem.  119  NYS 
1117  mem  (aff  201  N.  Y.  588  mem,  95 
NE  1126. mem)]. 

N.  C. — Charlotte  Trouser  Co.  v. 
Seaboard  Air  Line  R.  Co..  139  N.  C. 
382,  51  SE  973:  Kahn  v.  Atlantic, 
etc..  R.  Co.,  115  N.  C.  638,  20  SE  169. 

Oh. — Pennsylvania  Co.  v.  Miller,  36 
Oh.  St.  641,  85  AmR  620. 

Pa. — Merritt  v.  Lehigh  Valley  R. 
Co..  49  Pa.  Super.  219;  Moyer  v. 
Pennsylvania  R.  Co.,  31  Pa.  Super.  569. 

Tex. — St.  Louis,  etc.,  R  Co.  v. 
Akers,  (Civ.  A.j  73  SW  848;  St. 
Louis,  etc..  R.  Co.  v.  Terrell,  (Civ. 
A.)  72  SW  480:  Galveston,  etc.,  R. 
Co.  v.  Smith,  (Civ.  A.)  24  SW  668; 
Gulf,  etc..  R.  Co.  v.  Jackson,  (A.)  15 
SW  128;  Texas,  etc.,  R.  Co.  v.  Capps, 
2  Tex.  A.  Civ.  Caa.   5  33. 

Vt. — Ouimlt  v.  Henshaw,  36  Vt. 
606.  84  AmD  646. 

Wis. — Hoeger  v.  Chicago,  etc.,  R. 
Co..  63  Wis.  100,  23  NW  485,  53  AmR 
271. 


Eng. — Patschelder  ,v.  Great  West- 
ern  R.  Co.,   8  Ex.   D.   153. 

Man. — Brown  v.  Canadian  Pac.  R. 
Co.,  8  Man.  496,  6  CanLTOccNotes 
496. 

Ont. — Vineberg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  A.  93;  Hamel  v.  Grand 
Trunk  R  Co.,  2  OntWN  1286,  19 
OntWR   533. 

[a]  boss  by  flrev— Where  a  pas- 
senger fails  to  remove  his  baggage 
on  his  arrival  at  his  destination,  and 
it  Is  destroyed  by  flre,  in  order  to 
recover  he  must  show  such  negli- 
gence on  the  carrier's  part  as  would 
make  It  liable  as  warehouseman. 
Kansas  City  Southern  R  Co.  v. 
Thomas,  97  Ark.  287,  133  SW  1030; 
Kansas  City,  etc.,  R.  Co.  v.  McGahey, 
83  Ark.  344,  38  SW  659,  68  AmSR 
111.  36  LRA  781. 

[b]  A  statute  limiting  the  liabil- 
ity of  oonunon  oarriers  in  certain  re- 
spects does  not  affect  their  liability 
as  warehousemen  in  regard  to  bag- 
gage left  at  a  station  by  a  passenger. 
Wiegand  v.  New  Jersey  Cent.  R.  Co.. 
75  Fed.  370  [aff  79  Fed.  991.  26  CCA 
681]  (construing  New  Jersey  stat- 
ute); Clarke  v.  New  York  Cent.,  etc., 
R.  CO..  167  App.  Dlv.  194,  141  NYS 
966. 

88.  See  infra  I  1592. 

89.  See   supra   I    1687. 

90.  Fairfax  v.  New  York  Cent., 
etc.,  R  Co.,  37  N.  Y.  Super.  616. 

91.  U.  S. — Jacobs  v.  Tutt,  33  Fed. 
411. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
McGahey,  63  Ark.  344.  38  SW  659,  58 
AmSR    111,    36    LRA   781. 

Colo. — Denver,  etc.,  R.  Co.  v.  Doyle, 
58  Colo.  327,  145  P  688,  LRA1915D 
118. 

111. — Chicago,  etc.,  R.  Co.  v.  Boyce. 
73   111.   510.  24  AmR  268. 

Ind. — Indiana,  etc.,  R.  Co.  v.  Zilley, 
20  Ind.  A.  569.  51  NE  144  (seven 
days  after  held  unreasonable). 

Iowa. — George  F.  Ditman  Boot, 
etc.,  Co.  v.  Keokuk,  etc,  R.  Co.,  91 
Iowa  416.  59  NW  257,  51  AmSR  862; 
Mote  v.  Chicago,  etc.,  R.  Co.,  27  Iowa 
22.   1  AmR  212. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Patten,  3  Kan.  A.  388,  45  P  108. 

Ky. — Louisville,  etc,  R.  Co.  v. 
Mahan,  8  Bush.   184. 

Nebr. — Campbell  v.  Missouri  Pac. 
R.  Co.,  78  Nebr.  479.  Ill  NW  126. 

N.  Y. — Graves  v.  Fitchburg  R.  Co,, 
29  App.  Div.  591,  61  NYS  636;  Burge- 
vln v.  New  York  Cent.,  etc.,  R.  Co., 
69  Hun  479.  23  NYS  416;  Jones  v. 
Norwich,  etc.,  Transp.  Co.,  50  Barb. 
193;  Curtis  v.  Avon,  etc..  R  Co.,  49 
Barb.  148;  Cary  v.  Cleveland,  etc.,  R. 
Co.,  29  Barb.  85;  Gausmann  v.  New 
York  Cent.,  etc.,  R  Co.,  63  Misc.  200. 
118  NYS  496  [aff  134  App.  Dlv.  989 
mem,  119  NYS  1125  mem]. 

Pa.— Merritt  v.  Lehigh  Valley  R. 
Co..  49  Pa.  Super.  219. 

Tex. — Texas,  etc.,  R  Co.  v.  Capps, 
2  Tex.  A.  Civ.  Cas.  I  33. 

Vt. — Ouimlt  v.  Henshaw,  36  Vt. 
604.  84  AmD  646. 

Wis. — Tallman  v.  Chicago,  etc,  R. 
Co.,  1S6  Wis.  648,  118  NW  205,  16 
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[§§  1590-1591 


as  a  Warehouseman.92  However,  under  some  circum- 
stances it  is  not  unreasonable  for  a  passenger  arriv- 
ing at  his  destination  during  the  evening  or  late 
afternoon  of  one  day  to  omit  to  call  for  his  bag- 
gage until  the  morning  of  the  following  day. 
Longer  periods  have  been  held  unreasonable,  such 
as  a  day  and  a  half ,M  and  from  Friday  night  until 
Monday  morning;96  but,  on  the  other  hand,  it  has 
been  held  that  a  failure  to  claim  baggage  until 
thirty-six  hours  after  its  arrival  does  not  change 
the  carrier's  liability  for  its  loss  to  that  of  a  ware- 
houseman without  a  showing  that  the  loss  was  due 
to  the  delay.99  The  reasonable  time  begins  to  run 
from  the  arrival  of  the  baggage,  and  not  of  the 
passenger,97  although  it  has  been  held  that  the  rule 
does  not  require  a  passenger  to  make  a  demand  for 
his  baggage  immediately  on  arriving  at  his  destina- 
tion.9* The  time  is  not  ordinarily  extended  by  an 
unusual  circumstance  for  which  the  carrier  is  in  no 
way  responsible.99    The  question  of  what  is  a  rea- 


sonable time  within  which  to  take  away  baggage 
may  be  modified  by  a  rule  of  the  railroad  commis- 
sioners, providing  that  passengers  can  frequently 
expedite  the  movement  of  baggage  by  cheeking  it 
on  trains  in  advance  of  that  .on  which  they  expect 
to  travel.1 

[§  1691]  c.  Baggage  Bemaining  for  Passenger's 
Accommodation,  Where  the  passenger  on  arrival 
at  his  destination  takes  his  baggage  into  his  own 
exclusive  possession  and  control,  the  company's 
liability  as  common  carrier  ends,  and  does  not  attach 
again  by  reason  of  the  circumstance  that  the  bag- 
gage agent,  for  the  accommodation  and  convenience 
of  the  passenger,  agrees  to  store  it  until  sent  for.1 
In  some  eases  it  has  been  held  that,  even  where 
the  retention  of  possession  by  the  carrier  is  at  the 
request  of  the  passenger,  the  liability  is  that  of 
bailee  for  hire,  involving  the  necessity  of  using  ordi- 
nary care.*  But  on  the  other  hand  it  has  been  held 
that  in  such  cases,  if  no  storage  charges  are  paid, 


AnnCas  711  and  .note. 

Man. — Brown  v.  Canadian  Pate.  R. 
Co.,  S  Man.  496,  6  CanLTOccNotes 
496. 

Ont. — Vineberg  v.  Grand  Trunk  R. 
Co.,  IS  Ont.  A.  98. 

[a]  Knowledge  of  closing  o* 
depot. — Where  a  passenger  knows 
that  the  carrier's  depot  is  usually 
closed  soon  after  the  time  of  his 
arrival,  and  he  makes  no  effort  to  re- 
move his  baggage  therefrom  and 
does  not  ask  that  the  station  be  kept 
open  until  he  has  had  an  oppor- 
tunity to  take  it  away,  he  cannot 
complain  that,  because  of  the  closing 
of  the  depot,  he  has  no  opportunity 
to  obtain  It.  Graves  v.  Fltchburg  R. 
Co..   29  App.  Div.   591,  61   NYS  636. 

[b]  Illustration  of  reasonable 
time-— A  passenger  is  not  derelict  in 
calling  for  his  baggage,  where,  on  ar- 
riving at  his  destination,  he  goes  to 
the.  hotel  close  by  and  sends  back 
for  his  baggage.  Nevins  v.  Bay 
State  Steamboat  Co.,  17  N.  Y.  Super. 
226. 

[c]  The  lateness  of  the  hour  of 
arrival  does  not  excuse  a  passenger 
from  the  duty  of  forthwith  claiming 
his  baggage,  provided  it  is  placed  on 
the  platform  ready  for  delivery,  so 
that  he  can  receive  It.  Texas,  etc.. 
R.  Co.  v.  Capps,  2  Tex.  A.  Civ.  Cas. 
I  S3;  Oulmtt  v.  Henshaw,  36  Vt.  604, 
84  AmD  646. 

As  question  for  court  or  Jury  see 
infra  I  1608. 

93.  U.  S. — Wiegand  v.  New  Jer- 
sey Cent.  R.  Co.,  75  Fed.  870  tan"  79 
Fed.  991,  25  CCA  681];  Jacobs  v.  Tutt, 
33  Fed.  412. 

Ky. — Wald  v.  Louisville,  etc.,  R. 
Co.,  92  Ky.  645.  18  SW  850,  13  KyL 
86S.  • 

N.  Y. — Graves  v.  Fltchburg  R.  Co., 
29  App.  Div.  591.  51  NYS  636;  Hold- 
ridge  v.  Utica,  etc.,  R.  Co.,  56  Barb. 
191. 

Pa. — Moyer  v.  Pennsylvania  R.  Co., 
81   Pa.  Super.  559. 

Tex. — St.  Louis,  etc..  R.  Co.  v.  Ter- 
rell.  (Civ.  A.)   72  SW  480. 

Ont. — Vlneberg  v.  Grand  Trunk  R. 
Co.,  13  Ont.  A.  98. 

[a]  Thus,  where  there  are  no  or- 
dinary obstacles,  it  is  unreasonable 
for  a  passenger  to  wait  from  the 
middle  of  the  afternoon  until  nine 
o'clock  of  the  next  day  before  call- 
ing for  his  baggage.  Jacobs  v.  Tutt, 
33   Fed.    412.  , 

93.  Burgevln  v.  New  York  Cent., 
etc.,  R.  Co.,  69  Hun  479.  23  NYS  415; 
Tallman  v.  Chicago,  etc.,  R.  Co.,  136 
Wis.  648,  118  NW  205,  16  AnnCas 
711. 

94.  Denver,  etc.,  R.  Co.  v.  Doyle, 
68  Colo.  327.  145  P  688,  LRA1915D 
113. 

98.  Watkins  v.  New  York  Cent., 
etc.,  R.  Co.,  16  NYSt  692;  Hoeger  v. 
Chicago,  etc.,  R.  Co..  63  Wis.  100,  23 
NW   436,   53  AmR  271. 


96V  Lamed  v.  New  Jersey  Cent. 
R.  Co.,  81  N.  J.  L.  671.  79  A  289. 

97.  Denver,  etc.,  R.  Co.  v.  Doyle, 
Ii8  Colo.  827.  146  P  688,  LRA1916D 
113. 

98.  Cole  v.  Goodwin,  19  Wend.  (N. 
Y.)  251,  82  AmD  470.  Compare  Oulmit 
v.  Henshaw.  36  Vt.  604.  84  AmD 
646  (holding  that  the  reasonable  time 
within  which  a  passenger  must  apply 
for  his  baggage  is  directly  after  its 
arrival,  making  due  allowance  for 
the  delay  necessarily  occasioned  by 
the   crowd  on   the  platform). 

99.  Chicago,  etc.,  R.  Co.  v.  Boyce, 
73   111.   510,  24  AmR  268. 

[a]  The  Illness  of  the  passenger, 
by  reason  of  which  he  does  not  reach 
his  destination  as  soon  as  his  bag- 
gage, will  not  have  the  effect  of  ex- 
tending the  liability  of  the  carrier 
as  insurer  beyond  what  it  would 
otherwise  be.  and  of  preventing  the 
liability  of  warehousemen  from  at- 
taching. Chicago,  etc.,  R.  Co.  v. 
Boyce,  73  111.  510,  24  AmR  268. 

1.  Hamel  v.  Grand  Trunk  R.  Co., 
2   OntWN   1286.   19   OntWR  683. 

8.  Ga. — Southern  R.  Co.  v.  Rosen- 
helm,  1  Ga.  A.  766.  68  SB  81. 

Ky. — Louisville,  etc.,  R.  Co.  v.  Ma- 
han,   8   Bush  184. 

N.  Y. — Kressin  v.  New  Jersey 
Cent.  R.  Co..  119  App.  Div.  86.  108 
NYS  1002;  Mortland  v.  Philadelphia, 
etc.,  R  Co.,  81  Hun  473,  SO  NYS  1021. 

Pa. — National      Line      SS.      Co.      v. 
Smart,  107  Pa.  492. 
.  Tex. — Galveston,    etc,    R.    Co.    v. 
Smith,   81  Tex.  479,  17  SW  188. 

Eng. — Hodkinson  v.  London,  etc, 
R.  Co.,  14  Q.   B.   D.  228. 

Ont.— Penton  v.  Grand  Trunk  R. 
Co.,  28  U.  C.Q.   B.  367. 

[a]  Passenger  holding  mileage 
book*— Where  a  passenger  leaves  his 
trunks  over  night  in  the  baggage 
room  after  surrendering  his  checks, 
and  they  are  destroyed  by  fire  in  the 
night,  the  carrier  has  no  higher  re- 
sponsibility than  that  of  a  deposi- 
tory, although  the  owner  of  the 
trunks  may  have  been  a  holder  of  a 
mileage  book,  good  for  transporta- 
tion on  the  carrier's  trains.  South- 
ern R.  Co.  v.  Rosenheim,  1  Ga.  A. 
766.  68  SE  81. 

[b]  DeUvery  to  porter  as  agent.— 
Where  a  passenger  told  the  porter, 
an  employee  of  the  company,  whose 
duty  it  was  to  attend  to  baggage  of 
passengers,  that  he  would  leave  his 
luggage  at  the  station  for  a  short 
time  and  then  send  for  it,  and  the 
porter  replied  that  he  would  take 
care  of  it,  this  amounted  to  a  deliv- 
ery of  the  luggage  by  the  company 
to  the  passenger  and  a  redelivery  by 
him  to  the  porter  as  his  agent,  and 
the  company  was  therefore  not  lia- 
ble for  its  subsequent  loss.  Hod- 
kinson v.  London,  etc.,  R.  Co.,  14  Q. 
B    D    228 

3.  '  111.— Davis  v.  St.  Louts,  etc.,  R. 


a]     Faroe!    room,— (1)    Where    a 
railroad  company  maintains  a 


Co.,  181  111.  A.  168. 

Ind. — Indiana,  etc,  R.  Co.  v.  Zllley, 
20   Ind.   A.    569.   51   NE   141. 

Mich. — Praam  v.  Grand  Rapids, 
etc.,  R.  Co.,  161  Mich.  656,  126  NW 
851.  29  LRANS   834,  21  AnnCas  96. 

Miss. — Yasoo,  etc,  R.  Co.  v.  Hughes 
94  Miss.  242,  47  S  662,  22  LRANS  976. 

Nebr. — Campbell  v.  Missouri  Pac. 
R.  Co.,  78  Nebr.  479,  111  NW  126. 

Oh. — Pennsylvania  Co.  v.  Miller.  85 
Oh.  St.  641.  36  AmR  620. 

Pa. — National  Line  SS.  Co.  v. 
Smart,    107  Pa.    492. 

Tex. — Galveston,  etc,  R.  Co.  v. 
Smith.  81  Tex.  479,  17  SW  188.  (Civ. 
A)   24  SW  668. 

Wis. — Milwaukee  Mirror,  etc. 
Works  v.  Chicago,  etc.,  R.  Co..  148 
Wis.    173.    134    NW    379.    38    LRANS 

Eng. — Harris  v.  Great  Western  R. 
Co.,  1Q.B.D,  516. 

"   ]     Partial 

oad  company  maintains  a  par 
room  where,  for  a  nominal  charge. 
persons  may  have  their  belong- 
ings cared  for,  it  does  not  act  in  its 
capacity  as  a  common  carrier,  aa  the 
articles  are  not  checked  for  trans- 
portation, but  for  safe-keeping  and 
redelivery  at  the  place  of  deposit, 
but  it  acts  in  the  capacity  of  a  ware- 
houaeman.  Fraam  v.  Grand  Rapids. 
etc..  R.  Co..  161  Mich.  666,  186  NW 
851,  29  LRANS  834  and  note,  81  Ann 
Cas  96  and  note.  (2)  Where  a  ticket 
issued  for  such  baggage  has  on  the 
face  of  it  ■  a  plain  and  unequivocal 
reference  to  the  conditions  printed  on 
the  back,  the  passenger  is  bound  by 
such  conditions,  whether  he  has  made 
himself  acquainted  with  them  or  not. 
Harris  v.    Great   Western   R.   Co..   1 

§.  B.  D.  515:  Lyons  v.  Caledonian  R 
o.,  [1909]  8.  C.  1185.  (S)  Where  a 
railroad  company  holds  itself  out  as 
willing  to  take  charge  of  a  suit  case 
and  to  redeliver  it  on  presentation  of 
a  check,  and  demands  and  receives  a 
certain  compensation,  that  this  com- 
pensation is  small  Is  of  no  conse- 
?uence,  its  adequacy  being  a  matter 
or  the  determination  of  the  parties, 
and,  they  having  agreed,  the  courts 
will  not  interfere  and  hold  the  con; 
tract  a  bailment  for  accommodation 
and  not  for  hire.  Fraam  v.  Grand 
Rapids,  etc.,  R.  Co..  161  Mich.  666. 
126NW  861.  29  LRANS  834.  21  Ann 
Cas  96. 

[b]  Notice  of  valve  of  baggafe.— 
In  an  action  against  a  railroad  com- 
pany for  the  value  of  the  contents  of 
a  suit  case  checked  in  the  parcel 
room,  where  plaintiff  instructed  de- 
fendant's employee  to  be  very  care- 
ful as  there  were  lota  of  goods  in 
the  case,  and  received  the  assurance 
that  the  company  would  be  responsi- 
ble and  that  he  need  not  worry,  this 
conversation  was  sufficient  to  warn 
defendant  that  the  article  was  of 
considerable  value     Fraam  v.  Grand 


For  later  eases,  developments  and  ohaages  in  the  law  see  cumulative  Annotations,  same  tltls,  page  and  note  number. 
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the  carrier  is  merely  a  gratuitous  bailee,  liable  only 
for  gross  negligence.4 

[$  1592]  d.  Doty  to  Store  and  Protect  Baggage. 
It  is  the  carrier's  duty  as  warehouseman  to  store 
the  baggage,  in  a  proper  and  suitable  place  and  to 
exercise  ordinary  care  and  diligence  in  safely  keep- 
ing it  there  and  in  protecting  it,  and  it  is  liable  for 
the  loss  resulting  from  negligence  in  the  perform- 
ance of  this  duty,5  such  duty  arising  not  under  an 
independent  contract,  but  as  a  part  of  the  carrier's 
duty  under  the  original  contract  of  transportation.* 
And  it  has  been  held  that  it  is  a  condition  precedent 
to  the  change  of  the  carrier's  responsibility  from 
that  of  a  common  carrier  to  that  of  a  warehouse- 
man that  the  baggage  shall  have  been  stored  in  a 
reasonably  safe  and  secure  warehouse  and  that,  until 
this  has  been  done,  the  carrier's  liability  remains 
that  of  insurer.7  Whether  a  carrier's  duty  as  ware- 
houseman requires  the  employment  of  a  watchman, 
or  the  construction  of'  fireproof  depots,  or  the  adop- 
tion of  other  precautions,  must  depend  on  the  cir- 


cumstances and  the  location  of  the  depot.8  Where 
the  carrier  is  in  the  relation  of  warehouseman,  it  is 
not  responsible  for  the  neglect  of  its  employees  to 
rescue  baggage  in  the  warehouse  from  destruction 
by  fire  when  such  employees  are  there,  but  not  in 
the  course  of  their  employment,9  although  the  rule 
is  otherwise  when  they  are  present  in  the  course 
of  their  employment.10  This  duty  to  store  and  pro- 
tect baggage,  however,  extends  only  to  articles  which 
come  within  the  definition  of  baggage,  and  does  not 
include  articles  improperly  checked  as  baggage.11 
A  statute  imposing  liability  on  railroad  companies 
for  destruction  of  property  by  fire  does  not  apply 
to  the  loss  of  a  passenger's  baggage  by  a  fire  which 
was  not  caused  by,  or  did  not  result  from,  the 
operation  of  the  train.1* 

[4  1593]  13.  Connecting  Carriers  and  Through 
Tickets — a.  In  General.  Where  there  are  several 
connecting  lines  forming  a  united  continuous  line, 
all  p*arts  pf  one  system  under  the  same  general 
direction  and  control,  each  is  responsible  for  a  loss; 


Rapids,  etc.,  R.  Co.,  161  Mich.  566, 
126  NW  851,  29  LRANS  834.  21  Ann 
Cas  96. 

[c]  Where  a  carrier  maintain*, 
two  places  in  Its  depot  for  the  stor- 
age of  baggage  at  slightly  different 
rates,  a  passenger  has  the  option  to 
select  either  place,  In  the  absence  of 
any  objection  by  the  carrier  that  the 
right  place  Is  not  selected  when  he 
tenders  the  baggage  for  storage;  and 
the  carrier,  by  accepting  it  for  stor- 
age in  one  place,  is  estopped  from 
asserting  that  it  should  have  been 
taken  to  the  other  place.  Milwaukee 
Mirror,  etc..  Works  v.  Chicago,  etc., 
R.  Co.,  148  Wis.  178,  134  NW  379, 
38  LRANS  383. 

4.  Iowa. — Van  Gilder  v.  Chicago, 
etc..  R.  Co.,  44  Iowa  548. 

Mass. — Clark  v.  Eastern  R.  Co., 
139   Mass.  423,  1  NE  128. 

Mich. — Marshall  v.  Pontiac,  etc.,  R. 
Co.,  126  Mich.  45,  85  NW  242. 

N.  Y. — Jones  v.  Norwich,  etc., 
Transp.  Co.,  60  Barb.  19S. 

Wis. — Minor  v.  Chicago;  etc.,  R. 
CO.,  19  Wis.  40,  88  AroD  670. 

Ont. — Carlisle  v.  Grand  Trunk  R. 
Co.,  26  Ont.  L.  372,  1  DomLR  130, 
3  OntWN  610,  20  OntWR  860. 

[a]  Thus,  (1)  where  a  passenger's 
baggage  was  delivered  to  him  at  his 
destination,  but  afterward  he  asked 
the  baggage-master,  "as  a  matter  of 
convenience,  to  keep  it  until  he  sent 
for  it,  the  bailment  being  gratui- 
tous, the  company  would:  not  be 
liable  as  a  common  carrier  for  the 
subsequent  loss  of  the  baggage,  but 
only  on.  proof  of  a  loss  caused  by  its 
gross  negligence.  Minor  v.  Chicago, 
etc.,  R.  Co.,  19  Wis.  40,  88  AmD  670. 
(2)  Where  baggage  is  checked  with- 
out extra  charge  on  an  ordinary 
railroad  ticket  and  would  ordinarily 
be  forwarded  on  the  next  passenger 
train,  but  the  passenger  who  might 
have    traveled    by    that    train    pur- 

fiosely  delays  his  journey  until  a 
ater  train  in  the  expectation  that 
his  baggage  will  have  preceded  him, 
the  railroad  company  Is  a  gratuitous 
bailee  and  liable  only  for  gross  negli- 
gence as  regards  its  custody  of  the 
baggage  at  the  point  of  destination, 
after  the  time  when  It  should  have 
been  claimed  by  the  passenger,  had 
he  taken  the  earlier  train.  Carlisle 
v.  Grand  Trunk  R.  Co.,  25  Ont.  L. 
372.  1  DomLR  130,  3  OntWN  510,  20 
OntWR  860. 

[b]  Authority  of  agent. — Where 
the  passenger  surrendered  her  bag- 
gage check  and  left  her  trunk  with 
the  baggage-master  for  safe-keeping, 
for  her  accommodation.  In  the  ab- 
sence of  evidence  that  the  baggage- 
master  had  authority  to  make  such 
arrangement,  the  carrier  did  not  be- 
come liable  as  warehouseman.  Matti- 
son  v.  New  York  Cent.  R.  Co.,  57  N. 
T.  562. 

-     Ala. — Central     of    Georgia    R. 


Co.  v.  Jones,  150  Ala.  379.  48  S  575, 
124  AmSR  71.  9  LRANS  1240. 

Ark. — Kansas  City,  etc.,  R.  Co.  v. 
McGahey,  63  Ark.  844,  38  SW  659,  58 
AmSR  111,   36  LRA  781. 

Ga. — Georgia  R.,  etc..  Co.  v.  Thomp- 
son, 86  Ga.  327,  12  SE  640. 

111. — Bradley  v.  Chicago,  etc.,  R. 
Co..   147  111.  A.  397. 

Ind. — Indiana,  etc..  R.  Co.  v.  Zllley, 
20  Ind.  A.   569.  61   NE  141. 

Iowa. — George  F.  Ditman  Boat, 
etc.,  Co.  v.  Keokuk,  etc.,  R.  Co.,  91 
Iowa  416.  69  NW  267,  61  AmSR  352; 
Mote  v.  Chicago,  etc.,  R.  Co.,  27  Iowa 
22,  1  AmR  212;  Warner  v.  Burling- 
ton, etc.,  R.  Co.,  22  Iowa  166,  92 
AmD  389;  Porter  v.  Chicago,  etc.,  R. 
Co..  20  Iowa  73. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Patten,  3  Kan.  A.  338,  45  P  108. 

Ky. — Wald  v.  Louisville,  etc.,  R. 
Co.,  92  Ky.  645,  18  SW  850,  13  KyL 
863. 

Mass. — Nealand  v.  Boston,  etc.,  R. 
Co.,  161  Mass.  67.  36  NE  592;  Clark 
v.  Eastern  R.  Co.,  139  Mass.  428,  1 
NE   128. 

Mo. — Levi  v.  Missouri,  etc.,  R.  Co., 
157  Mo.  A.  536,  138  SW  699;  Rossier 
v.  Wabash  R.  Co..  115  Mo.  A.  616,  91 
SW  1018;  Ross  v.  Missouri,  etc.,  R. 
Co..  4  Mo.  A.  683. 

N.  Y. — Matteson  v.  New  York  Cent, 
etc..  R.  Co./76  N.  Y.  381;  Fairfax  v. 
New  York  Cent.,  etc.,  R.  Co.,  67  N. 
Y.  11,  73  N.  Y.  167,  29  AmR  119;  Clarke 
v.  New  York  Cent.,  etc.,  R.  Co.,  157 
App.  Div.  194.  141  NYS  966  [aft  216 
N.  Y.  649  mem,  109  NE  1070  meml; 
Van  Horn  v.  Kermit,  4  E.  D.  Smith 
453. 

N.  C. — Charlotte  Trouser  Co.  v. 
Seaboard  Air  Line  R.,  139  N.  C.  382, 
51  SE  973:  Kahn  v.  Atlantic,  etc., 
R.  Co.,  116  N.  C.  638.  20  SE  169. 

Tex. — Galveston,  etc..  R.  Co.-  v. 
Smith.  81  Tex.  479.  17  SW  133; 
Texas,  etc.,  R.  Co.  v.  Capps,  2  Tex. 
A.   Civ.   Cas.    {   33. 

Vt. — Oulmit  v.  Henshaw,  36  Vt. 
604,   84   AmD  646. 

Wis. — Hoeger  v.  Chicago,  etc.,  R. 
Co.,  68  Wis.  100,  23  NW  436,  53  AmR 
271. 

Man. — Brown  v.  Canadian  Pac.  R. 
Co.,  3  Man.  496,  6  CanLTOccNotes 
496. 

[a]  Degree  of  oar*  required. — A 
carrier  whose  duty  In  relation  to 
baggage  Is  that  of  a  warehouseman 
is  bound  in. storing  the  baggage  to 
use  such  care  and  prudence  as  would 
be  used  by  a  man  of  ordinary  pru- 
dence and  caution  in  caring  for  his 
own  property  in  similar  circum- 
stances. Rossier  v.  Wabash  R.  Co., 
115  Mo.  A.  615,  91  SW  1018. 

6.  Iowa. — Mote  v.  Chicago,  etc., 
R.  Co..  27  Iowa  22.  1  AmR  212. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Patten,  3  Kan.  A.  338,  46  P  108. 

Ky. — Ohio,  etc..  R.  Co.  v.  Newhoff, 
12  KyL  467. 


Mass. — Nealand  v.  Boston,  etc.,  R., 
161    Mass.   67.   36   NE   592. 

Mo. — Blackmore  v.  Missouri  Pac 
R.  Co..   162   Mo.  455,  62   SW  993. 

N.  Y. — Burnell  v.  New  York  Cent. 
R.  Co.,  45  N.  Y.   184,  6  AmR  61. 

7.  Rome  R.  Co.  v.  Wlmberly,  76 
Ga.  316.  58  AmR  468;  Bartholomew  v. 
St.  Louis,  etc.,  R.  Co.,  53  111.  227.  5 
AmR  45;  Chicago,  etc.,  R.  Co.  v.  Falr- 
clough, 52  111.  106;  St.  Louis,  etc., 
R.  Co.  v.   Hardway,  17  111.  A.  321. 

[a]  Thus,  where  the  railroad  com- 
pany placed  baggage  In  a  room  of 
their  depot,  and  a  pane  of  glass  in 
one  of  the  windows  of  the  room, 
which  was  without  blinds,  was  held 
In  its  place  only  by  tacks,  and  bur- 
glars removed  the  glass  and  made 
an  entrance  through  the  opening, 
the  baggage  was  not  safely  stored, 
and  the  company  was  liable.  Chicago, 
etc.,  R.  Co.  v.  Falrclough,  52  111. 
106. 

8.  111. — Chicago,  etc.,  R.  Co.  v. 
Falrclough.  52  111.  106. 

Ind. — Indiana,  etc..  R.  Co.  v.  Zilley. 
20    Ind.    A.    569,    51    NE    141. 

Iowa. — Mote  v.  Chicago,  etc.,  R. 
Co.,    27    Iowa   22,    1    AmR  212. 

Kan. — Kansas  City,  etc.,  R.  Co.  v. 
Patten,  3  Kan.  A.  338,  45  P  108. 

Mo. — Levi  v.  Missouri,  etc..  R.  Co., 
157  Mo.  A.  536,   138  SW  699. 

Wis. — Pike  v.  Chicago,  etc.,  R.  Co., 
40  Wis.  583. 

[a]  Duty  to  keep  watchman, — (1) 
A  carrier  holding  as  a  warehouseman 
a  passenger's  trunk  in  its  depot  is 
under  no  duty  to  keep  a  night  watch- 
man, where  the  station  is  In  a  re- 
spectable residence  part  of  the  town, 
and  there  is  no  lawless  element  to 
contend  against  (Levi  v.  Missouri, 
etc.,  R.  Co..  157  Mo.  A.  536,  138  SW 
699);  (2)  or  where  only  a  small 
amount  of  goods  is  usually  stored  In 
its  warehouse  (Pike  v.  Chicago,  etc., 
R.  Co.,  40  Wis.   583). 

9.  AldrlCjh  v.  Boston,  etc.,  B.  Co., 
100  Mass.  31.  97  AmD  74,  1  AmR  76. 

10.  Galveston,  etc.,  R.  Co.  v. 
Smith,  81  Tex.  479.  17  SW  133. 

11.  Weber  Co.  v.  Chicago,  etc.,  R. 
Co.,  113  Iowa  188.  84  NW  1042;  Mis- 
souri, etc.,  R.  Co.  v.  Meek.  33  Tex. 
Civ.  A.  47.  75  SW  317;  Texas,  etc.,  R. 
Co.  v.  Capps.  2  Tex.  A.  Civ.  Cas.  S  33. 

[a]  Regulation  of  carrier  aa  to 
class  of  goods  acceptable  as  baggage. 
— Where  there  is  a  regulation  of  the 
carrier,  known  to  the  passonger. 
which  prohibits  the  carrier's  agents 
from  accepting  a  particular  class  of 
goods,  the  carrier  assumes  no  liabil- 
ity whatsoever  for  such  goods  de- 
livered to  one  of  its  agents  and 
checked  as  baggage.  Weber  Co.  v. 
Chicago,  etc.,  R.  Co.,  113  Iowa  188, 
84  NW  1042. 

What  constitutes  baggage  see 
supra  §8  1557-1564. 

12.  Kansas  City  Southern  R.  Co. 
v.  Thomas,  97  Ark;  -287.  133  SW  10SO 
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since  the  whole  constitutes  but  one  line,  and  each 
is  the  quasi  partner  of  the  others,  they  are  jointly 
and  severally  liable  for  a  loss  wherever  occurring.18 
Bnt,  where  the  connecting  lines  are  distinct  and  in- 
dependent, in  the  absence  of  a  special  contract  no 
company  can  be  rendered  liable  for  a  loss  unless  it 
is  shown  to  have  occurred  on  its  lines,"  except 
in  those  jurisdictions  where  the  initial  carrier  is 
held  to  assume  liability  for  the,  entire  route.16  And 
the  mere  fact  that  several  lines  have  an  agreement 
by  which  tickets  are  to  be  sold  by  any  one  over  the 
lines  of  the  others,  and  baggage  is  to  be  checked 
accordingly,  does  not  make  them  partners,  or  liable 
as  such. 

Contract  with  initial  carrier  under  through  ticket. 
The  liability  of  any  particular  carrier,  where  bag- 
gage is  checked  on  a  through  ticket  over  several 
lines,  is  governed  by  the  contract  made  with  the 
initial  carrier;  all  the  limitations  of  such  contract 
inure  to  the  benefit  of  the  connecting  lines  unless 
they  are  expressly  restricted  to  the  initial  line.17 
But  the  initial  carrier  has  no  power,  in  the  absence 
of  a  special  contract,  to  bind  a  connecting  line  so 


as  to  make  it  liable  for  injuries  not  occurring  on 
the  line  of  the  latter,18  although  the  initial  carrier 
may  contract  that  it  shall  itself  be  liable  through- 
out the  entire  route,1*  or  may  restrict  its  liability 
to  losses  occurring  on  its  own  line.*0  It.  is  therefore 
largely  a  question  of  intention  as  to  the  undertaking 
of  the  initial  carrier;  and,  in  determining  this  inten- 
tion, the  usual  course  of  business  and  the  custom  of 
the  carrier  in  respect  to  baggage  shipped  over  con- 
necting lines  may  be  looked  to,  and  are  of  impor- 
tance in  determining  the  carrier's  undertaking. 

Tourist  contract.  A  transit  agent  who  undertakes 
to  furnish  transportation,  and  to  conduct  tourists  on 
a  trip  through  a  foreign  country,  and  to  "look  after 
the  baggage  and  all  details  of  the  trip, ' '  is  not  liable 
for  the  loss  of  a  tourist's  baggage  by  a  carrier 
employed  on  the  route  not  under  the  control  of  sueh 
acrent 

[4  1594]  b.  Liability  of  Initial  Carrier— (1)  Sole 
of  Liability  Throughout.  The  initial  carrier  may 
by  contract  bind  itself  for  the  entire  transportation 
to  a  destination  beyond  its  own  line,  and  thus  ren- 
der itself  liable  for  loss  of  or  damage  to  the  bag- 


13.  Ga. — Wolff  v.  Central  R.  Co., 
68  Ga.  653,  45  AmR  501;  Hawley  v. 
Screven,  62  Ga.  347,  36  AmR  126. 

Iowa. — Peterson  v.  Chicago,  etc.,  R. 
Co..  80  Iowa  92,  46  NW  578. 

Mich. — Wolf  v.  Grand  Rapids,  etc., 
R.  Co.,  149  Mich.  75.  112  NW  732. 

N.  H.— Barter  v.  Wheeler,  49  N.  H. 
9,  6  AmR  434. 

N.  Y.— «-Hart  v.  Rensselaer,  etc.,  R. 
Co..  8  N.  Y.  37,  69  AmD  447. 

Tex. — Missouri  Pac.  R.  Co.  v. 
Slater,  8  Tex.  A.  Civ.  Cas.  {  7;  Texas, 
etc.,  R.  Co.  v.  Ferguson,  1  Tex.  A. 
Civ.  Cas.  |  1253;  Texas,  etc.,  R.  Co. 
v.  Fort.  1  Tex.  A.  Civ.  Cas.  {  1262; 
St.  Louis,  etc.,  R.  Co.  v.  Hlndsman,  1 
Tex.  A.  Civ.  Cas.  9  204. 

[a]  "The  true  rale  in  case  of  con- 
necting' roads  for  liability  for  bag- 
gage should  be.  that  in  its  trans- 
portation as  baggage,  when  two  or 
more  railroads  are  associated^  to- 
gether and  form  a  continuous  line 
for  the  transportation  of  passengers 
and  baggage,  giving  to  each  the 
right  to  sell  these  through  tickets 
with  coupons  over  the  several  con- 
necting or  associated  roads,  and  thus 
bargaining  for  the  transportation  of 
passengers  over  the  whole  line  and 
receiving  the  price  of  said  tickets, 
the  same  to  be  divided  between  them 
at  periodical  settlements,  the  com- 
pany so  selling  and  contracting  for 
such  transportation  is  the  agent  of 
the  several  companies  composing 
such  lines,  rather  than  to  regard  the 
other  companies  as  its  agents  in  per- 
forming the  service  allotted  to  them. 

The  sale  of  such  tickets  Is 
for  the  common  benefit  of  all  the 
companies,  and  the  receipts  from 
them  are  presumptively  divided  be- 
tween them  in  proportion  to  service 
rendered  by  each,  making  them  In- 
terested as  principals  and  not  as 
agents.  In  fact,  they  stand  sub- 
stantially In  the  position  of  partners 
in  such  through  business,  and  may 
be,  perhaps.  Jointly  as  well  as  we 
hold  them  to  bS  severally  liable  as 
such."  Wolff  v.  Central  R.  Co.,  68 
Ga.  653.  656.  45  AmR  501. 

[b]  Seasons  for  rule-— "To  hold 
these  continuous  or  associated  com- 
panies severally  liable  on  these 
through  contracts  of  transportation 
springs,  from  the  necessity  of  the 
rule.  To  remit  the  owner  whose  bag- 
gage has  been  lost  or  damaged  on  a 
through  ticket  to  the  company  where 
the  spoliation  or  loss  occurred,  is 
simply  to  deny  him  all  redress.  For 
he  has  no  facility  or  means  to  ascer- 
tain the  facts,  only  at  the  pleasure 
of  the  company,  who  it  is  presumed 
will  not  be  prompt  to  furnish  evi- 
dence of  their  own  negligence  and 
liability.     To  drive   the  owner  to  a 


foreign  Jurisdiction  for  redress  Is  not 
consistent  with  our  public  policy. 
To  hold  each  company  liable  for  neg- 
ligence or  loss  incurred  while  trans- 
porting under  one  continuous  and 
Joint  contract  made  with  the  owner, 
will  Interest  all  alike  to  be  diligent, 
and  if  loss  should  occur,  it  is  the 
more  equitable  for  the  losses  to  be 
apportioned  among  them  as  they  ap- 
portion the  profits  of  their  Joint  en- 
terprise, rather  than  the  loss  should 
be  borne  alone  by  the  owner.  The 
contract  Is  made  to  transport  with 
the  Joint  continuous  line,  they  act 
for  each  other,  and  receive  its  fruits 
as  common  agents  one  for  the  other. 
Let  the  rule  applicable  to  like  en- 
gagements In  other  departments  of 
life  be  applied  to  them,  and  each  will 
be  liable  without  reference  to  the 
road  where  the  default  occurred. 
This  rule  is  founded  in  equal  Justice, 
and  Is  far.  more  equitable  and  con- 
venient than  the  rule  that  would 
hold  the  company  alone  liable  who 
sold  the  through  tickets,  and  who 
may  be  as  free  from-  fault  as  any  in- 
termediate road."  Wolff  v.  Central 
R.  Co.,  68  Ga.  653,  657,  46  AmR  501. 

[c]  Where  thro*  separate  railroad, 
companies  owning  distinct  portions 
of  a  continuous  railroad  between  two 
termini  run  their  cars  over  the 
whole  road,  employing  the  same 
agents  to  sell  passage  tickets,  and 
receive  luggage  to  be  carried  over 
the  entire  road,  an  action  may  be 
maintained  against  one  of  them  for 
the  loss  of  luggage  received  at  one 
terminus  to  be  carried  over  the 
whole  road.  Hart  v.  Rensselaer,  etc., 
R.  Co.,  8  N.  Y.  37,  59  AmD  447. 

14.  Central  Trust  Co.  v.  Wabash, 
etc..  R  Co.,  31  Fed.  247;  Pennsyl- 
vania R.  Co.  v.  Connell.  112  111.  296, 
64  AmR  238;  Texas  City  Terminal 
Co.  v.  Thomas,  (Tex.  Civ.  A.)  178 
SW  707. 

[a]  Passage  on  separata  ticket*. — 
Where  passage  over  several  lines  is 
had  on  separate  tickets,  one  carrier 
is  not  liable  for  the  other  carrier's 
loss  of  baggage.  Texas  City  Termi- 
nal Co.  v.  Thomas,  (Tex.  Civ.  A.)  178 
SW  707. 

15.  See  infra  §  1594. 

16.  Montgomery,  etc.,  R.  Co.  v. 
Culver,  75  Ala.  687.  61  AmR  483; 
Ellsworth  v.  Tartt.  26  Ala.  733,  62 
AmD  749;  Croft  v.  Baltimore,  etc.,  R. 
Co.,  8  D.  C.  492;  Check  v.  Little 
Miami  R.  Co.,  2  Dlsn.  (Oh.)  287; 
Felder  v.  Columbia,  etc.,  R.  Co.,  21 
S.  C.  35,  53  AmR  656. 

[a]  Tlw  second  of  two  connecting 
carriers  does  not  become  liable  for 
the  entire  transportation  of  baggage 
under  the  sale  of  a  through  ticket 
by  the  first  line.     Felder  v.  Colum- 


bia, etc,  R.  Co.,  21  S.  C.  15.  S3  AmR 

156;    Furstenheim   v.    Memphis,   etc. 
R.  Co.,  9  Helsk.  (Term.)  238. 

17.  Ala. — Western  R.  Co.  v.  Har- 
well, 91  Ala.  340,  8  S  649. 

Mich. — Western  Union  Tel.  Co.  v. 
Carew,  15  Mich.  625. 

Mo. — Aiken  v.  Wabash  R.  Co..  80 
Mo.  A.  8. 

N.  Y. — Whltworth  v.  Erie  R.  Co., 
87  N.  Y.  418;  Babcock  v.  Lake  Shore, 
etc.,  R.  Co..  49  N.  Y.  491. 

Pa.— Hay  v.  Lehigh  Valley  R.  Co.. 
17  Pa.  Dlst.  942. 

[a]  A  valid  limitation  aa  to  the 
amount  of  liability  (1)  contained  in 
a  ticket  limits  the  liability  of  the 
connecting  carriers  to  the  same  ex- 
tent as  the  Initial  carrier.  Aiken  v. 
Wabash  R.  Co..  80  Mo.  A.  8.  (2)  But 
it  has  been  held  that  a  provision  In 
a  ticket  issued  by  the  Initial  carrier 
that  it  would  assume  no  risk  for  bag- 
gage exeept  wearing  apparel,  and 
would  limit  its  responsibility  to  one 
hundred  dollars  In  value,  in  the  ab- 
sence of  a  special  contract  should  be 
construed  strictly  against  the  carrier 
seeking  to  place  such  limitation  on 
the  contract,  and  does  not  Inure  to 
the  benefit  of  a  connecting  carrier 
for  whose  acts  the  ticket  provides 
that  the  issuing  carrier  assumes  no 
responsibility.  Hasbrouck  v.  New 
York  Cent.,  etc..  R.  Co..  64  Mtsc  478. 
118  NYS  736  [aff  137  App.  Dlv.  532. 
122  NYS  123  (aff  202  N.  Y.  363.  96 
NE  808,  36  LRANS  537,  AnnCaslS12D 
1160)]. 

18.  Montgomery,  etc.,  R  Co.  v. 
Culver,  76  Ala,  687,  61  AmR  481. 

19.  See  infra  9  1594. 

20.  See  infra  9   1696. 

91.  Atchison,  etc.,  R.  Co.  v.  Roach. 
35  Kan.  740.  18  P  93,  67  AmR  199; 
Ouimit  v.  Henshaw,  36  Vt.  604.  84 
AmD  646;  Gomm  v.  Oregon  R.,  etc. 
Co..  52  Wash.  686,  101  P  361.  25  kRA 
NS  537.  But  see  Fairfax  v.  New 
York  Cent.,  etc,  R  Co.,  40  N.  Y. 
Super.  128  [rev  on  other  grounds  67 
N.  Y.  11]  (holding  that,  where  a  pas- 
senger buys  a  ticket  by  a  particular 
route  over  connecting  lines,  and  has 
hrs  baggage  so  checked  and  marked, 
and  it  is  carried  a  part  of  the  way 
by  a  road  not  forming  a  part  of  the 
through  route,  no  contract  can  be  In- 
ferred from  the  fact  that  such  road 
has  frequently  carried  other  baggage 
similarly  checked  and  marked). 

[  a  ]  The  understanding  or  contract 
between  the  parties  is  to  be  deter- 
mined from  the  facts  of  each  case. 
Atchison,  etc.,  R.  Co.  v.  Roach.  15 
Kan.  740,  12  P  93.  57  AmR  199: 
Gomm  v.  Oregon  R.,  etc.  Co.,  62 
Wash.  686.  101  P  361.  26  LRANS  537. 

99.  Coleman  v.  Clark.  135  App. 
Dlv.  55,   119  NYS   881    [aff  20S   N.   Y. 
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gage,  whether  on  its  own  line  or  on  the  line  of  a 
connecting  carrier  which  acts  as  its  agent  in  carry- 
ing out  the  contract  of  transportation;23  and  ac- 
cording to  what  is  known  as  the  English  doctrine, 
which  is  followed  in  a  number  of  jurisdictions  in 
this  country,  a  carrier  selling  a  through  ticket  and 
checking  a  passenger's  baggage  through  to  a  point 
beyond  its  lines  undertakes,  in  the  absence  of  an 
express  stipulation  to  the  contrary,  to  insure  the 
safe  delivery  of  such  baggage  at  the  point  t6  which 
the  ticket  is  sold,  and  te  therefore  liable  for  loss 


of  or  injury  to  such  baggage  wherever  occurring, 
the  connecting  carriers  being  regarded  only  as  its 
agents  in  transporting  the  baggage;24  and  it  has 
been  held  that  this  rule  applies  although  the  ticket 
contains'  a  provision  to  the  contrary,  if  the  passen- 
ger had  no  notice  thereof  and  did  not  assent 
thereto.23  It  has  also  been  held  that  the  initial  car- 
rier's liability  is  not  affected  by  the  fact  that  the 
passenger  is  traveling  on  a  through  ticket,  having  a 
separate  coupon  for  each  line,  nor  by  the  fact 
that  the  other  lines  sell  the  passenger  a  return 


36.   96   NE   811. 

93.  U.  S.— Maurita  v.  New  York, 
etc.,  R.  Co.,  23  Fed*  766. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Roach.  35  Kan.  740,  12  P  93,  67  AmR 
199. 

Me. — Knight  v.  Portland,  etc.,  R. 
Co..  56  Me.  234.  96  Amp  449. 

Mass. — Najac  v.  Boston,  etc.,  R 
Co.,  7  Allen  329,  83  AmD  686. 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co..  112  Mo.  A.  459,  87  SW  62;  Lin 
v.-  Terre  Haute,  etc.,  R.  Co.,  10  Mo. 
A.  125. 

N.  T. — Cary  'v.  Cleveland,  etc.,  R. 
Co.,  29  Barb.  35;  Weed  v.  Saratoga, 
etc.,  R.  Co..  19  Wend.  534.  But  see 
Green  v.  New  York  Cent.  R.  Co.,  4 
Daly  553,  12  AbbPrNS  473  (where  It 
was  said  to  be  questionable  whether 
a  railroad  company  has  such  a  power 
as  stated  In  the  text). 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Campbell,  36  Oh.  St.  647.  38  AmR 
617. 

Tenn. — Nashville,  etc,  R.  Co.  v. 
Sprayberry,  8  Baxt.  341,  9  Heisk.  852, 

35  AmR  705. 

See  also  cases  Infra  note  24. 

But  see  Hood  v.  New  York,  etc., 
R.  Co.,  22  Conn.  1,  602  (holding:  that 
a  railroad  company  had  no  power  to 
contract  for  carriage  beyond  Its  own 
lines,  and  that  therefore  no  assump- 
tion by  it  of  liability  for  loss  qn 
connecting  lines  could  be  inferred). 

[a]  A  contract  for  through  trans- 
portation may  be  Implied  (1)  from 
the  circumstances  or  from  the  usage 
of  the  carrier.  Burnes  v.  Chicago, 
etc.,  R.  Co..  167  Mo.  A.  62,  150  SW 
1100.  (2)  But  it  "will  not  be  Inferred 
from  doubtful  expressions  or  loose 
language,  but  only  from  clear  and 
satisfactory  evidence."  Michigan 
Cent.  R.  Co.  v.  Myrick,  107  U.  S. 
102,  107,  27  L.  ed.  325. 

[b]  What  does  not  constitute 
through  contract.— (1)  The  delivery 
for  transportation  of  baggage  to  a 
point  beyond  the  carrier's  line  does 
not  In  Itself  show  a  through  con- 
tract. Hyman  v.  Central  Vermont  R 
Co...  66  Hun  202,  21  NYS  119;  Mar- 
morstein  v.  Pennsylvania  R.  Co.,  13 
Misc.  82,  34  NYS  97.  (2)  Neither 
will  the  collection  of  fare  in  advance 

.for  the  entire  Journey,  without  any 
agreement  as  to  risk,  render  the  first 
carrier  liable  for  the  entire  trans- 
portation of  baggage  to  its  destina- 
tion beyond  the  first  carrier's  line. 
Baltimore,   etc.,   R.   Co.   v.   Campbell. 

36  Oh.  St.  647.  38  AmR  617.  (3)  A 
receipt  for  baggage  given  by  a  car- 
rier, which  recites  "to  be  delivered 
to"  a  place  named,  is  not  a  special 
contract  for  through  transportation. 
Soviero  v.  Westcott  Express  Co.,  46 
Misc.  596.   94   NYS  875. 

24.  U.  S. — Maskos  v.  American  S3. 
Co..  11  Fed.  698;  Harp  v.  The  Grand 
Era,  11  F.  Cas.  No.  6,084.  1  Woods 
184. 

Ark. — Little  Rock,  etc..  R.  Co.  v. 
Record,  74  Ark.  125.  86  SW  421.  109 
AmSR  67;  Kansas  City,  etc.,  R.  Co. 
v.  Washington,  74  Ark.  9,  85  SW 
406.   109  AmSR  61,  69  LRA  65. 

D.  C. — Croft  v.  Baltimore,  etc.,  R. 
Co..   8   D.   C    492 

Ga. — Southern' R.  Co.  v.  White,  108 
Ga.  201,  83  SE  962;  Wolff  v.  Central 
R.  Co..  68  Ga.  653,  45  AmR  501; 
Hawley  v.  Screven,  62  Ga.  347,  35 
AmR   126. 

111. — Illinois  Cent.  R.  Co.  v.  Cope- 
land.   24   111.   332,  76  AmD  749. 

Kan. — Atchison,     etc.,     R.     Co.     v. 


Roach,  35  Kan.  740.-12  P  93,  67  AmR 
199. 

N.  Y. — Huichlns  v.  Pennsylvania  R. 
Co.,  181  N.  Y.  186.  73  NE  972,  106 
AmSR  637;  Cary  v.  Cleveland,  etc., 
R.  Co.,  29  Barb.  86;  Torpey  v.  Wil- 
liams, 3  Daly  162;  Weed  v.  Saratoga, 
etc.,  R.  Co.,  19  Wend.  634.  But  see 
Mllnor  jr.  New  York,  etc.,  R.  Co., 
53  N.  Y.  363  faff  4  Daly  356]  (con- 
ceding that  the  initial  carrier  had 
power  to  contract  to  carry  baggage 
to  a  point  on  another  railroad,  but 
holding  that  the  facts  showed  that 
the  initial  carrier  contracted  as  an 
agent  and  not  as  a  principal). 

Oh. — Baltimore,  etc.,  R.  Co.  v. 
Campbell.  36  Oh.  St.  647,  38  AmR 
617. 

S.  C. — Adger  v.  Blue  Ridge  R.  Co.. 
71  S.  C.  213,  60  SE  783,  110  AmSR 
568. 

Tenn. — Coward  v.  East  Tennessee, 
etc.,  R.  Co.,  16  Lea  225;  57  AmR 
226;  Louisville,  etc.,  R.  Co.  v.  Weaver, 
9    Lea  38,    42   AmR   654.. 

Tex. — International,  etc..  R.  Co.  v. 
Folts.  3  Tex.  Civ.  A.  644,  22  SW 
541. 

Va. — Wilson  v.  Chesapeake,  etc.,  R. 
Co.,  21  Gratt.  (62  Va.)  664. 

Wash. — Gomm  v.  Oregon  R..  etc.. 
Co..  62  Wash.  685,  101  P  361,  25 
LRANS   637  and  note. 

Wis. — Candee  v.  Pennsylvania  R. 
Co..   21   Wis.    582,   94   AmD   566. 

Eng. — Mytton  v.  Midland  R.  Co.,  4 
H.  &  N.  615.  157  Reprint  982. 

Ont. — Smith  v.  Grand  Trunk  R. 
Co..  35  U.  C.  Q.  B.   547. 

[a]  Seasons  for  adoption  of  Eng- 
lish doctrine. — (1)  "We  think  the 
English  doctrine  more  reasonable, 
and  adopt  it."  Kansas  City,  etc.,  R. 
Co.  v.  Washington,  74  Ark.  9.  85  SW 
406,  109  AmSR  61,  69  LRA  65.  (2) 
"We  are  Inclined  to  yield  to  the  force 
of  the  reasoning  of  the  English 
courts,  on  principles  of  public  con- 
venience, if  no  other."  Illinois  Cent. 
R.  Co.  v.  Copeland,  24  111.  332.  838, 
76  AmD  749. 

[b]  The  English  cases  (1)  all  sus- 
tain the  view  that  a  carrier  check- 
ing baggage  through  on  a  through 
ticket  assumes  a  liability  for  the  en- 
tire route,  but  in  some  instances  the 
effect  of  their  holding  Is  modified  by 
the  fact  that  in  the  cases  so  deciding 
the  initial  carrier  operated  Its  own 
coaches  over  the  entire  route,  run- 
ning during  a  part  of  it  over  the 
roads  of  connecting  lines.  Buxton  v. 
North  Eastern  R.  Co..  L.  R.  3  Q.  B. 
649;  Great  Western  R.  Co.  v.  Blake. 
7  H.  &  N.  987.  158  Reprint  773; 
Mytton  v.  Midland  R.  Co..  4  H.  &  N. 
615.  157  Reprint  982.  (2)  "In  Eng- 
land the  courts  from  the  first  adopted 
the  rule,  to  which  they  have  firmly 
adhered,  that  where  a  railroad  com- 
pany, as  a  common  carrier,  receives 
goods  directed  to  a  place  beyond  the 
terminus  of  its  own  line,  without 
limiting  its  responsibility  by  express 
agreement,  such  receipt  of  the  goods, 
so  directed,  is  prima  facie  evidence 
of  an  undertaking  to  carry  the  goods 
to  the  place  to  which  tnfey  are  di- 
rected, and  all  connecting  railroad 
companies  or  other  carriers  along 
the  route  are  merely  the  agents  of 
the  first  company.  The  latter  is 
alone  subject  to  suit  for  any  loss 
or  damage  to  the  goods,  the  other 
companies  not  being  responsible  to 
the  owner  for  want  of  privity 
of  contract.  Muschamp  v.  Lancas- 
ter, etc.,  Junction  R.  Co.,  8  M.  &  W. 


421,  151  Reprint  1103."  Louisville, 
etc.,  R.  Co.  v.  Weaver,  9  Lea  (Tenn.) 
38.  41,  42   AmR  654. 

[c]  "The  sale  of  a  through  ticket, 
for  a  single  faro,  by  a  railroad  com- 
pany, to  a  point  on  a  connecting  line, 
together  with  the  checking  of  the 
baggage  through  to  the  destination, 
is  evidence  tending  to  show  an  under- 
taking to  carry  the  passenger  and 
baggage  the  whole  distance,  and 
which,  in  the  absence  of  other  con- 
ditions or  limitations,  and  of  all 
other  circumstances,  will  make  such 
carrier  liable  for  faithful  perform- 
ance, and  for  all  loss  on  connecting 
lines,  the  same  as  on  its  own. 
Gomm  v.  Oregon  R.,  etc.,  Co.,  52 
Wash.  685,  693.  101  P  361.  25  LRANS 
537. 

[d]  So  through  ticket,  but  bag- 
gaga  checked  to  destination.— Where 
plaintiff  applied  In  good  faith  for  a 
ticket  and  transportation  of  baggage 
over  the  line  of  the  initial  carrier 
and  the  connecting  .lines,  with  notice 
to  the  agent  of  no  intent  10  become 
a  passenger  on  his  line,  but  to  take 
the  train  at  a  more  distant  point, 
and  the  :ic™i  declined  to  sell  a 
through  ticket,  but  sold  a  ticket  over 
his  and  the  connecting  line,  and  re- 
ceived and  checked  the  baggage  to 
Its  destination,  the  initial  carrier  was 
liable  for  the  loss  thereof.  Adger  v. 
Blue  Ridge  R.  Co.,  71  S.  C.  213,  60 
SE  783.  110  AmSR  668. 

[e]  Agreement  as  to  carriage  of  ex- 
cess baggage. — (1)  In  one  case  it  was 
held  that,  where  a  commercial  trav- 
eler having  purchased  transportation 
of  a  carrier  presented  his  ticket  and 
several  trunks  to  a  baggage  agent  In 
the  carrier's  baggage  room,  and  thev 
trunks  were  weighed  and  excess  of 
weight  charged  for  from  Chicago 
through  to  New  York,  and  the  car- 
rier had  furnished  the  agent  with 
checks  for  "excess  baggage,"  stamped 
"From  Chicago  t<>  New  York,"  and 
signed  by  its  "general  baggage 
agent,"  and  the  a«ent  was  apprised 
that  the  trunks  which  were  of  the 
kind  ordinarily  used  by  commercial 
travelers  contained  samples,  this 
was  sufficient  to  justify  a  finding 
that  the  carrier  agreed,  aside  from 
the  contract  to  transport  the  pas- 
senger, to  carry  the  merchandise 
through  to  New  York,  although  part 
of  the  way  was  over  connecting  lines. 
Talcott  v.  Wabash  R.  Co.,  159  N.  Y. 
461,  64  NE  1  [mod  89  Hun  492,  35  NYS 
574].  (2)  But  in  a  later  trial  of  this 
case,  it  was  held  that  the  court  was 
authorized  to  find  that  defendant  did 
not  contract  to  carry  the  excess  bag- 
gage to  New  York,  but  only  to  the 
end  of  its  line,  and  there  deliver  it 
to  the  connecting  carrier.  Talcott 
v.  Wabash  R.  Co..  109  Anp.  Div.  491, 
96  NYS  648  raff  188  N.  Y.  608  mem, 
81   NE  1176   mem]. 

if]  Inability  aa  warehouseman. — 
The  initial  carrier,  is  liable  as  ware- 
houseman when  baggage  has  reached 
Its  destination,  and  has  been  stored 
by  the  connecting  carrier.  Burnell  v. 
New  York  Cent.  R.  Co.,  45  N.  Y.  184, 
6  AmR  61.     See  also  supra  5  1591. 

25.     See  infra  j  1596. 

86.  Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.)  38,  42  AmR 
664.  Compare  Milnor  y.  New  York, 
etc.,  R.  Co.,  53  N.  Y.  363  raff  4  Daly 
355]  (holding  that  the  initial  carrier 
Is  not  liable  for  baggage  lost  after 
It  is  delivered  to  the  second  carrier, 
simply    because    it    sells   a   through 
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ticket  at  reduced  rates  in  consideration  of  his  re- 
leasing them  from  liability.27  Under  the  Interstate 
Commerce  Act,  'a  carrier  receiving  baggage  for  in- 
terstate transportation  over  a  connecting  line  is 
liable  for  a  loss  occurring  on  the  line  of  the  con- 
necting carrier.28 

Where  the  coaches  of  receiving  carrier  run  over 
connecting  lines.  Where  the  carrier  selling  the 
through  ticket  carries  the  passenger  and  his  baggage 
in  its  own  coaches  over  the  whole  route,  it  is  liable 
for  a  loss,  no  matter  at  what  point  it  may  occur.2' 

Neglect  of  initial  carrier  in  checking.  Independ- 
ently  of  any  special  contract,  the  initial  carrier  is 
liable  for  any  loss,  whether  occurring  on  its  own 
or'  subsequent  lines,  due  to  its  own  negligence  in 
failing  properly  to  check  or  forward  the  baggage.80 

[$  1595]  (2)  Rule  of  Liability  Only  for  Losses  on 
Own  Line.  In  the  absence  of  any  partnership  ar- 
rangement or  contract  for  through  transportation 
the  doctrine  more  generally  accepted  in  this  country 
is  that  the  initial  carrier  engages  only  to  transport 
the  baggage  to  the  end  •  of  its  line  and  there  to 
deliver  it  to  the  connecting  line,  and  therefore  is 
liable  only  for  such  losses  as  occur  on  its  own  line 


or  through  its  failure  to  make  proper  delivery  of 
the  baggage  to  the  connecting  line,  1  and  it  should 
not  be  held  to  assume  liability  throughout  unless  its 
intention  so  to  do  is  clearly  apparent  f*  and  in  some 
jurisdictions  this  rule  is  in  effect  prescribed  by 
statute.88 

[$  1596]  (3)  Conditions  in  Ticket  Limiting  Lia- 
bility. The  initial  carrier  may  make  a  special  con- 
tract with  a  passenger  limiting  its  liability  to 
injuries'  to,  or  loss  of,  the.  baggage  occurring  on  its 
own  lines.84  Thus,  under  the  doctrine  that  the  lia- 
bility of  the  initial  carrier  ends  with  its  own  line, 
a  condition  printed  on  a  through  ticket  providing 
that:  the  initial  carrier  acts  only  as  the  agent  of 
the  connecting  lines  in  selling  the  ticket  and  check- 
ing baggage  on  it,  and  will  not  be  liable  beyond  its 
own  line,  is  binding  on  the  passenger  and  limits  the 
carrier's  liability  whether  brought  to  the  passen- 
ger's notice  and  assented  to  by  him  or  not.™  But, 
under  the  doctrine  that  the  initial  carrier  selling  a 
through  ticket  and  checking  baggage  through  to  the 
passenger's  destination  is  liable  for  losses  occurring 
on  any  of  the  connecting  lines,  a  condition  printed 
on  the  ticket  limiting  such  carrier's  liability  to  its 


ticket  and  checks  baggage  through, 
and  the  two  carriers  divide  the  money 
received,  where  the  ticket  Is  in  two 
parts,  easily  detached  from  each 
other,  and  where  there  is  nothing  In 
common  between  the  .  two  roads  ex- 
cept the  mere  arrangement  to  sell 
through  tickets) ;  Fox  v.  Wabash  R. 
Co.,  18  Misc.  370,  38  NTS  88  (holding 
that,  where  a. passenger's  baggage  Is 
checked  through  to  any  point  on  a 
coupon  ticket  for  a  continuous  pas- 
sage over  several  connecting  lines 
and  Is  delivered  in  a  damaged  con- 
dition, that  company  only  Is  liable 
on  whose  road  the  baggage  is  in- 
jured). 

37.  Louisville,  etc.,  R.  Co.  v. 
Weaver,  9  Lea  (Tenn.)  38,  42  AmR 
654. 

38.  House  v.  Chicago,  etc.,  R.  Co., 
30  S.  D.  321,  138  NW  809.  AnroCas 
1915C  1045  (under  Act  June  29,  1906, 
known  as  the  Carmack  amendment). 

39.  Hart  v.  Rensselaer,  etc.,  R. 
Co..  8  N.  T.  37,  59  AmD  447;  Buxton 
v.  North  Eastern  R.  Co.,  L.  R.  3  Q. 
B.  549;  Great  Western  R.  Co.  v. 
Blake,  7  H.  &  N.  987.  158  Reprint  778. 

30.  Najac  v.  Boston,  etc,  R.  Co., 
7  Allen  (Mass.)  829,  83  AmD  686; 
Isa&cson  v.  New  York  Cent.,  etc.,  R. 
Co..  94  N.  Y.  278,  46  AmR  142;  Gulf, 
etc.,  R.  Co.  v.  Chambers,  (Tex.  Civ. 
A.)   149  SW  1182. 

31.  U.  S— Michigan  Cent.  R.  Co. 
v.  Mineral  Springs  Mfg.  Co.,  16  Wall. 
318,  21  L.  ed.  297;  New  York  Cent. 
Trust  Co.  v.  Wabash,  etc.,  R.  Co.,  81 
Fed.  247;  Maurltz  v.  New  York,  etc., 
R.  Co.,  23  Fed.  765. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co.,  167  Mo.  A.  62,  160  SW  1100; 
Griffith  v.  Atchison,  etc.,  R.  Co.,  114 
Mo.  A.  591,  90  SW  408. 

N.  H. — Lessard  v.  Boston,  etc.,  R. 
Co.,  69  N.  H.   648,  45  A  712. 

N.  Y. — Isaacson  v.  New  York  Cent., 
etc.,  R.  Co.,  94  N.  Y.  278,  46  AmR  142 
[rev  25  Hun  360];  Kessler  v.  New 
York  Cent.,  etc.,  R.  Co.,  61  N.  Y.  538; 
Mllnor  v.  New  York,  etc.,  R.  Co..  53 
N.  Y.  863  [aff  4  Daly  355];  Straiton 
v.  New  York,  etc.,  R.  Co.,  2  B.  D. 
Smith  184;  Sovlero  v.  Westcott  Ex- 
press Co.,  46  Misc.  596,  94  NYS  376; 
Marmorstein  v.  Pennsylvania  R.  Co., 
13  Misc.  32,  34  NYS  97. 

"The  rule  that  holds  the  carrier 
only  liable  to  the  extent  of  his  own 
route,  and  for  safe  storage  and  de- 
livery to  the  next  carrier,  Is  in  itself 
so  Just  and  reasonable  that  we  do  not 
hesitate  to  give  It  our  sanction." 
Michigan  Cent.  R.  .Co.  v.  Mineral 
Springs  Mfg.-  Co.,  16  Wall.  (U.  S.) 
318.  324.  21  L.  ed.  297. 

"If  a  railroad  company,  whose  road 
connects  with   other   roads,   receives 


foods  for  transportation  beyond  the 
ermination  of  its  own  line,  Its  duty 
is  to  deliver  safely  the  goods  to  the 
next  connecting  line, — the  next  car- 
rier on  the  route  beyond.  The  com- 
mon law  imposes  no  greater  duty 
than  this.  If  more  is  expected  from 
the  company  receiving  the  shipment, 
there  must  be  a  special  agreement  for 
it.  Each  road  confining  itself  to  Its 
common-law  liability,  Is  only  bound, 
in  the  absence  of  a  special  contract, 
to  safely  carry  over  Its  own  route, 
and  safely  to  deliver  to  the  next  con- 
necting carrier;  .but  any  one  of  the 
companies  may  agree  that  its  liabil- 
ity shall  extend  over  the  whole  route. 
In  the  absence  of  a  special  agree- 
ment to  that  effect,  such  liability 
will  not  attach."  Mauri tz  v.  New 
York,  etc..  R.  Co.,  23  Fed.  765,  769. 

[a]  Through  oneok,  hut  tioket  only 
to  Intermediate  point. — Where  a  rail- 
road company  Issues  to  a  passenger 
a  check  for  his  baggage  to  his  des- 
tination, the  route  lying  over  Us  own 
line  and  that  of  a  steamboat  com- 
pany, but  Issues  to  the  passenger  a 
ticket  only  to  the  end  of  its  own  line, 
the  railroad  company  cannot  be  held 
liable  for  a  loss  of  baggage  on  the 
steamboat  line  where  no  community 
of  interest  in  or  control  over  the  car- 
riage of  passengers  by  the  boat  line 
is  shown  to  exist  in  the  railroad  com- 
pany. Green  v.  New  York  Cent.,  etc., 
R.  Co.,  4  Daly  (N.  Y.)  653,  12  Abb 
PrNS  473. 

33.  Michigan  Cent.  R.  Co.  v.  My- 
rlck,  107  U.-S.  102,  107,  27  L.  ed.  325; 
Mauritz  v.  New  York,  etc..  R.  Co.,  23 
Fed.  766;  Perkins  v.  Portland,  etc., 
R.  Co.,  47  Me.  673,  74  AmD  607. 

"Any  one  of  the  companies  may 
agree  that  over  the  whole  route  its 
liability  shall  extend.  In  the  absence 
of  a  special  agreement  to  that  effect, 
such  liability  will  not  attach,  and  the 
agreement  will  not  be  Inferred  from 
doubtful    expressions    or    loose    lan- 

?:uage,  but  only  from  clear  and  satls- 
actory  evidence."    Michigan  Cent.  R. 
Co.  v.  Myrick.  supra. 

[a]  The  faot  of  the  sale  of  a 
through  ticket  may  be  considered  in 
determining  whether  the  initial  car- 
rier intended  to  be  liable  for  through 
baggage;  but  evidence  ought  to  be 
introduced  sufficient  in  amount  to 
make  It  clear  that  the  Initial  carrier 
in  selling  the  ticket  intended  to  be 
so  liable.  Mauritz  v.  New  York,  etc., 
R.  Co.,  23  Fed.  765. 
33.  See  statutory  provisions, 
[a]  In  Oklahoma,  under  Wilson 
Rev.  &  Annot.  St.  5  724,  the  carrier's 
liability  is  limited  to  its  own  line. 
Choctaw,  etc..  R.  Co.  v.  Zwlrtz,  13 
Okl.  411,  73  P  941. 


34.  Ga. — Southern  R.. Co.  v.- White, 
108  Ga.  201.  33  SE  952  (reduced  rate 
round  trip  ticket). 

Iowa. — Peterson  v.  Chicago,  etc.,  R. 
Co..  80  Iowa  92,  46  NW  573. 

Pa. — Pennsylvania  Cent.  R.  Co.  v. 
Schwarzenberger.  45  Fa.  208,  84  AmD 
490. 

Tex. — Askew  v.  Gulf,  etc,  R..  Co.. 
(Civ.  A.)  73  SW  846;  Gulf,  etc.,  R. 
Co.  v.  Ions,  3  Tex.  Civ.  A.  619.  22  SW 
1011. 

Wash. — Gomm   v.   Oregon  R.,   etc. 
Co.,  62  Wash.  685,  101  P  361,  25  LRA 
NS   637. 
•  Wis. — Candee    v.    Pennsylvania    R. 
Co..  21  Wis.  582,  94  AmD  566. 

Eng. — Zunz  v.  South  Eastern  R. 
Co..  L.  R.  4  Q.  B.  539. 

But  see  Coward  v.  East  Tennessee, 
etc..  R.  Co.,  16  Lea  (Tenn.)  225,  57 
AmR  226  (holding  that  a  stipulation 
that  "in  selling  this  ticket  this  com- 
pany acts  as  agent,  and  is  not  re- 
sponsible beyond  its  own  line"  had 
reference  alone  to  personal  injuries, 
and  did  not  relieve  the  company  from 
liability  for  a  loss  of  baggage  on  a 
connecting  line). 

[a]  "Off  lta  lines." — Where  the 
notice  limiting  the  carrier's  liability 
was  that  It  should  not  be  liable  for 
any  loss  arising  "off  Its  lines,"  a  pas- 
senger's baggage  could  not  be  said 
to  be  off  the  line  of  the  carrier  until 
it  was  out  of-  its  custody  and  in  the 
care  of  some  person  or  party  re- 
sponsible for  Its  loss.  Kent  v.  Mid- 
land R.  Co.,  L.  R.  10  Q.  B.  1. 

[b]  Where  the  contract  limits  a 
oonneotlng  carrier's  liability  to  in- 
juries resulting  on  Its  own  line.  It  la 
not  liable  for  injuries  to  baggage 
caused  by  other  carriers,  although 
the  agent  of  the  Initial  carrier  which 
made  the  contract  with  the  passenger 
was  also  the  agent  of  such  connect- 
ing road.  Askew  v.  Gulf,  etc,  R.  Co., 
(Tex.  Civ.  A.)   78  SW  846. 

[c]  Wnere  a  connecting  carrier  la 
not  sued  aa  a  partner,  the  terms  of 
a  contract  limiting  its  liability  to  in- 
juries caused  on  its  own  lines  are 
valid,  even  though  the  agent  acting 
for  it  In  making  such  contract  was 
also  the  agent  of  the  other  connect- 
ing roads.  Askew  v.  Gulf,  etc,  R. 
Co..  (Tex.  Civ.  A.)  73  SW  846. 

[d]  Effect  of  statute  on  contract. 
—A  contract  such  as  that  stated  in 
the  text  is  not  affected  by  the  Rail- 
way Traffic  Act  of  1864,  prohibiting  a 
carrier  from  stipulating  for  exemp- 
tion from  liability  for  acts  caused  by 
its  negligence.  Zunz  v.  South  East- 
ern R.  Co.,  L.  R.  4  Q.  B.  539. 

35.  Central  Trust  Co.  v.  Wabash. 
etc.,  R.  Co.,  31  Fed.  247;  Talcott  v. 
Wabash  R.   Co.,  89  Hun  492.  36  NYS 
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own  lines  is  not  binding  on  the  passenger  unless  it 
is  brought  to  his  knowledge.8* 

[i  1597]  c.  Liability  of  Succeeding  Carriers.  Each 
carrier,  whether  the  initial,  the  last,  or  an  inter- 
mediate one,  is  liable  for  a  loss  shown  to  have 
occurred  on  its  own  line,  or  where  it  fails  to  account 
for  baggage  proved  to  have  been  delivered  to  it  in 
good  order  by  a  previous  line;*7  and  the  fact  that 
the  initial  carrier  may  also  be  liable  does  not  affect 
the  rule.38  The  intermediate  carrier  is  liable  for 
any  damage  arising  from  the  loss  or  detention  of 
baggage  delivered  to  it,  caused  by  its  failure  to 
forward  it  promptly.38  But  in  order  that  the  con- 
necting carrier  may  be  held  liable  it  must  be  shown 
that  the  baggage  was  delivered  to  it;40  and  what 
constitutes  a  safe  delivery  to  the  succeeding  carrier 
so  as  to  relieve  the  previous  carrier  from  liability  is 
to  be  determined  from  the  facts  of  each  case ;  there 


must,  however,  be  such  a  change  of  custody  and  pos- 
session as  to  put  an  end  to  the  control  of  the  earlier 
carrier,  and  to  place  the  baggage  in  the  actual  pos- 
session of  the  later  carrier. 

Liability  of  last  carrier.  In  the  absence  of  spe- 
cial statutes,  the  liability  of  the  last  carrier  is  the 
same  as  that  of  any  intermediate  carrier;  it  is  liable 
only  on  proof  of  the  receipt  of  the  baggage  by  it, 
and  of  its  failure  to  deliver  in  the  same  condition 
in  which  it  received  it;43  and  in  the  absence  of  proof 
that  the  initial  carrier  was  the  agent  of  the  last,  or 
that  there  was  a  contract  or  arrangement,  either 
express  or  implied,  or  a  custom  from  which  such 
contract  or  arrangement  could  be  inferred  as  to  the 
transportation  of  a  passenger's  baggage,  the  last 
carrier  is  not  liable  for  injuries  occurring  to  bag- 
gage on  the  initial  or  intermediate  carrier's  line. 
Where   a  connecting  carrier  accepts  a  trunk  for 


574  [mod  159  N.  T.  461,  64  NE  1]; 
Hasbrouck  v.  New  York  Cent.,  etc., 
R.  Co.,  64  Misc.  478,  118  NYS  735 
[aff  187  App.  Dlv.  532,  122  NYS  123 
(aft  202  N.  Y.  363,  95  NE  808,  35  LRA 
NS  537,  AnnCasl912D  1150)];  Mar- 
morsteln  v.  Pennsylvania  R.  Co.,  13 
Misc.  32,  34  NYS  97;  Nealon  v.  Grand 
Trunk  R.  Co.,  5  NYSt  256. 

36.  Little  Rock,  etc..  R.  Co.,  74 
Ark.  125,  86  SW  421,  109  AmSR  67; 
HutchinB  v.  Pennsylvania  R.  Co.,  181 
N.  Y.  186,  73  NE  972.  106  AmSR  637 
[aff  92  App.  Dlv.  612  mem,  86  NYS. 
1138  mem];  Wilson  v.  Chesapeake, 
etc.,  R.  Co.,  21  Gratt.  (62  Va.)  654; 
Gomm  v.  Oregon  R.,  etc.,  Co.,  52 
Wash.  685,  101  P  861,  26  LRANS  637. 

Fa]  Conditions  In  Una  print. — The 
liability  of  a  carrier  selling;  a  ticket 
to  a  passenger  to  a  point  beyond  Its 
own  line  for  loss  of  baggage  deliv- 
ered to  a  connecting  line  in  good 
order  is  not  limited  by  conditions  in 
fine  print  on  a  ticket,  providing  that 
In  checking  baggage  beyond  its  own 
line  the  carrier  restricts  its  liability 
to  wearing  apparel  of  a  specified 
value,  where  there  is  no  evidence  that 
the  passenger  knew  of  such  condi- 
tions and  agreed  to  them.  Hutchlns 
v.  Pennsylvania  R.  Co.,  181  N.  Y.  186, 
73  NE  972,  106  AmSR  637  [aff  92  App. 
Dlv.  612  mem.  86  NYS  1188  mem]. 

37.  111. — Chicago,  etc.,  R.  Co.  v. 
Fahey,  52  111.  81,  4  AmR  687. 

Kan. — Atchison,  etc.,  R.  Co.  v. 
Roach.  85  Kan.  740,  12  P  93.  67  AmR 
199. 

lid. — Baltimore  Steam  Packet  Co. 
v.  Smith,  23  Md.  402,  87  AmD  676. 

Tenn. — Louisville,  etc.,  R.  Co.  r. 
Weaver,  9  Lea  38,  42  AmR  654. 

Wash. — Gomm  v.  Oregon  R.,  etc., 
Co.,  52  Wash.  686,  101  P  361,  26  LRA 
NS  637. 

Eng. — Hooper  v.  London,  etc.,  R. 
Co.,   60  L.   J.  Q.  B.   103. 

"Each,  carrier  is  liable  for  the  re- 
sult of  its  own  negligence;  and  al- 
though the  first  carrier  may  have  as- 
sumed the  responsibility  for  the 
transportation  to  a  point  beyond  its 
own  route,  any  of  the  subsequent  or 
connecting  carriers  to  whose  default 
it  can  be  traced  will  be  liable  to  the 
owner  for  the  loss  of  his  baggage." 
Gomm  v.  Oregon  R.,  etc.,  Co.,  52 
Wash.  685,  693,  101  P  361,  26  LRANS 
637. 

[a]  Beason  for  rule*— "Reference 
to  the  Innumerable  cases  against  car- 
riers upon  the  subject  of  liability  for 
lost  baggage  or  freight,  shows  that. 
If  the  last  carrier  Is  sued,  it  gen- 
erally defends  upon  the  ground  that 
it  was  not  a  party  to  the  contract,  or 
that  the  goods  did  not  come  into  Its 
possession;  whereas  if  the  contract- 
ing carrier  Is  sued,  it  usually  defends 
upon  the  theory  that  it  acted  only  as 
agent  for  the  connecting  carrier,  and 
in  the  absence  of  a  special  contract 
or  the  disclosure  of  facts  showing  a 
partnership,  it  is  not  bound  to 
answer;  thus.  In  either  event,  bind- 
ing the  party  damaged  to  the  produc- 
tion of  proof  entirely  beyond  his 
control,  and  making  his  recovery  al- 


most If  not  absolutely  Impossible. 
He  might  have  to  go  from  one  to 
the  other,  through  all  the  connecting 
system,  to  find  the  responsible 
party.  The  only  just  rule  Is  to  bind 
the  contracting  carrier  to  its  con- 
tract, where  the  facts  in  the  given 
case  warrant  it,  and  to  hold  all  other 
connecting  carriers  to  answer  for 
their  negligence,  In  which  event  It 
would  no  doubt  be  necessary  to 
show  that  the  baggage  had  actually 
come  Into  the  possession  of  the  neg- 
ligent carrier.  Gomm  v.  Oregon 
R.  etc..  Co.,  52  Wash.  685,  694,  101 
P  361,   25   LRANS  537. 

[b]  Delivery  by  passenger.— 
Where  a  passenger  traveling  on  a 
ticket  over  two  lines  of  road  deliv- 
ered his  baggage  .  at  *  the  point  of 
transfer  to  the  second  road  and  took 
Its  check  therefor,  such  second  road 
was  responsible  for  the  loss  of  the 
baggage.  Atchison,  etc.,  R.  Co.  v. 
Brewer,  20  Kan.  669.  • 

38.  Atchison,  etc.,  R.  Co.  v. 
Roach,  36  Kan.  740.  12  P  93.  67  AmR 
199;  Louisville,  etc.,  R.  Co.  v.  Weaver, 
9  Lea  (Tenn.)  38,  42  AmR  654;  Gomm 
v.  Oregon  R.,  etc..  Co.,  52  Wash. 
685.  101   P  361,  26   LRANS   537. 

39.  Davis  v.  Michigan  Southern, 
etc.,  R.  Co..  22  111.  278,  74  AmD  151; 
Hooper  v.  London,  etc.,  R.  Co.,  50 
L.  J.  Q.   B.   103. 

[a]  When  liability  attaches  al- 
thongb.  baggage  not  delivered. — On 
a  change  of  passage  from  one  road 
to  another,  if  the  agent  of  the'  sec- 
ond road  after  receiving  from  the 
Eassenger  the  checks  given  to  him 
y  the  Initial  carrier  fails  to  find 
the  baggage  corresponding  to  such 
checks,  he  must  Immediately  notify 
the  owner,  or  his  line  will  be  liable 
for  the  baggage.  Davis  v.  Michigan 
Southern,  etc.,  R.  Co.,  22  111.  278, 
74  AmD  161. 

40.  Kessler  v.  New  York  Cent., 
etc..  R.  Co.,  61  N.  Y.  638;  Romero  v. 
McKernan,  88  NYS  865;  Felder  v. 
Columbia,  etc.,  R.  Co.,  21  S.  C.  36, 
53  AmR  656  [diet  Bradford  v.  South 
Carolina  R.  Co.,  41  S.  C.  L.  201,  62 
AmD  411]. 

41.  Ala. — Mobile,  etc.,  R.  Co.  v. 
Hopkins,   41   Ala.   486,   94  AmD  607. 

Mlse. — Yazoo,  etc.,  R.  Co.  v.  Mc- 
Call,   100    Miss.   827,   57   S   224. 

N.  Y. — Hyman  v.  Central  Vermont 
R.  Co.,  66   Hun   202,   21    NYS   119. 

Tex. — Gulf,  etc.,  R.  Co.  v.  Cham- 
bers.   (Civ.   A.)    149    SW    1182. 

Vt. — Ouimlt  v.  Henshaw,  36  Vt. 
604.    84 -AmD   646. 

[a]  Initial  oarrler  liable  after  de- 
livery over. — A  delivery  or  baggage 
at  the  terminus  of  defendant's  road 
to  the  baggage-master  of  an  Inde- 
pendent steamboat  company,  who  by 
agreement  between  the  railroad  and 
steamboat  companies  always  entered 
defendant's  cars  and  took  the  bag- 
gage checks  of  through  passengers, 
giving  in  exchange  for  them  the 
checks  of  the  steamboat  company, 
would  not  discharge  defendant  from 
liability  for  a  loss  caused  by  the 
larceny   of   its   employees   after   the 


delivery  of  the  baggage  to  the  bag- 
gage-master of  the  boat,  unless  the 
baggage-master  was  plaintiff's  au- 
thorized agent  to  receive  the  bag- 
Jage,  which  la  a  question  for  the 
ury.  Mobile,  etc.,  R.  Co.  v.  Hop- 
Ins,    41   Ala.    486,   94   AmD   607. 

[b]  Forwarding  on  another  road. 
— Where  plaintiff's  baggage  arrived 
with  him  over  another  road  at  an 
intermediate  point,  and  was  not  de- 
livered to  defendant  carrier,  but  was 
forwarded  by  mistake  on  another 
road  when  he  purchased  his  ticket 
from  defendant  carrier  the  next 
morning  to  continue  his  journey,  It 
was  not  liable  for  the  loss,  although 
the  baggage  agent  who  negligently 
forwarded  the  baggage  was  the  joint 
agent  of  all  of  the  roads  at  the  sta- 
tion. Yasoo,  etc.,  R.  Co.  'v.  McCall. 
100  Miss.   827,  57  S  224. 

49.  Ark. — St.  Louis,  etc.,  R.  Co.  v. 
De  Witt,   115  Ark.   678,   171   SW   906. 

N.  Y. — McCormlck  v.  Hudson  River 
R.   Co.,   4   E.   D.   Smith   181. 

S.  C. — Park  v.  Southern  R.  Co.,  78 
S.    C.    302.    68    SE    931. 

Tex. — Texas,  etc.,  R.  Co.  v.  Berry, 
31  ■Tex.  Civ.  A.  3,  71  SW  326. 

Wash. — Sheble  v.  Oregon  R.,  etc., 
Co.,   61   Wash.   359,   98   P  745. 

Eng. — Hooper  v.  London,  etc.,  R. 
Co.,  60  L.  J.  Q.  B.  103.  But  see  Myt- 
ton  v.  Midland  R.  Co.,  4  H.  &  N.  615, 
157  Reprint  982  [overr  Foulkes  v. 
Metropolitan  Dist.  R.  Co.,  6  C.  P.  D. 
167]  (where  by  reason  of  traffic  ar- 
rangements between  two  carriers  the 
last  one  was  held  not  liable). 

[a]  In  Georgia  the  rule  is  dis- 
tinctly stated  to  be  that,  where  a 
passenger  buys  a  through  ticket  and 
checks  his  baggage  through  to  his 
destination,  and  on  his  arrival  at 
the  end  of  his  journey  finds  that  his 
baggage  has  been  lost,  he  nlay  hold 
the  last  carrier  liable  without  any 
proof  as  to  its  ever  having  received 
the  baggage.  Savannah,  etc.,  R.  Co. 
v.  Mcintosh,  73  Ga.  532,  634  (where 
the  court,  per  Jackson,  C.  J.,  said: 
"When  it  [the  last  carrier]  has  paid 
Mcintosh  for  the  baggage,  then  let 
it  reimburse  Itself  out  of  that  one 
of  the  links  In  the  combination 
whose  fault  or  negligence  lost  it. 
It  Is  just,  equitable,  public  policy, 
sound  sense,  and  must  be  good  law"); 
Wolff  v.  Central  R.,  etc.,  Co.,  68  Ga. 
658.   45   AmR   501. 

43.  Romero  v.  McKernan,  88  NYS 
365;  Furstenhelm  v.  Memphis,  etc., 
R.  Co.,  9  Helsk.  (Tenn.)  238;  Texas, 
etc.,  R.  Co.  v.'  Berry,  81  Tex.  Civ.  A. 
3,  71  SW  326.  See  also  supra  5   1593. 

[a]  Proof  that  the  last  Una  aant 
out  tracers  for  the  lost  baggage 
does  not  show  that  it  ever  became  a 
party  to  the  original  contract. 
Texas,  etc.,  R.  Co.  v.  Berry,  31  Tex. 
Civ.  A.  3,  71  SW  326. 

[b]  Proof  of  ticket  over  several 
Unes  Insufficient. — Mere  proof  that  a 

Fiassenger  bought   a   ticket   from   the 
nltial   carrier   reading   o\er   several 
lines  named,  and  that  such  ticket  was 
honored   by    the   last   line    is    insuffi- 
cient to  show  either  an  original  joint 
Digitized  by  VjUUv  Lt. 
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transportation  pursuant  to  a  through  contract  for 
the  transportation  of  the  passenger  and  his  bag- 
gage, and  the  trunk  is  lost  while  in  such  connecting 
carrier's  control,  the  fact  that  the  baggage  was  not 
carried  on  the  same  train  with  the  passenger,  and 
without  his  knowledge  or  default  was  diverted  in 
transit  by  an  intermediate  carrier,  and  failed  to 
follow  the  route  called  for  by  the  passenger 's  ticket 
is  immaterial.*4 

[4  1598]  d.  Presumptions  as  to  Where  Injury  or 
Loss  Occurred.45  On  proof  of  the  receipt  of  the 
baggage  by  any  line,  a  presumption  arises  that  the 
loss  occurred  on  such  line,  and  its  liability  is  estab- 
lished unless  it  can  prove  a  delivery  in  good  condi- 
tion to  the  succeeding  carrier.48  Thus  under  the 
rule  which  limits  the  initial  carrier's  liability  to  its 
own  line,  and  delivery  to  the  connecting  line,  in 
order  to  relieve  it  from  liability  it  must  be  shown 
that  the  baggage  was  actually  put  into  the  posses- 
sion of  the  agent  of  the  connecting  line  in  good  con- 
dition.47 So  also  a  presumption  prevails  that  a 
failure  to  deliver  at  the  end  of  the  transportation, 
or  a  delivery  in  bad  condition,  is  through  the  fault 
of  the  last  carrier,  until  it  has  exonerated  itself  by 
showing  that  it  did  not  receive  the  baggage  or  re- 


ceived it  in  the  condition  in  which  it  reaches  its 
destination.48  The  fact  that  the  baggage  was  in- 
jured or  partly  destroyed  on  reaching  its  destina- 
tion does  not  create  a  presumption  against  any  in- 
termediate carrier,  so  as  to  throw  on  it  the  burden 
of  proving  that  it  delivered  the  baggage  in  good  con- 
dition to  its  connecting  carrier;  such  a  fact  creates 
a  presumption  against  only'  the  last  carrier.** 

[$  1599]  14.  Transfer  Companies.  A  transfer 
company  transporting  the  baggage  of  passengers 
from  or  to  the  depot  of  a  carrier  of  passengers  u 
liable  for  injury  to,  or  loss  of,  such  baggage  as  a 
carrier  of  baggage,50  but  is  released  from  liability 
after  it  has  made  a  proper  delivery  of  the  bag- 
gage.51   Such  company  may  by  special  contract  limit 


its  liability  for  the  loss  of,  or  injury  to, 
carried  by  it;52  but  the  passenger  will  not  be  bound 
by  such  a  condition  on  the  card  or  check  given  to 
him  unless  \e  has  knowledge  of  and  assents  to  the 
•  condition.63  Where  a  passenger  gives  his  baggage 
checks  to  a  transfer  company  at  his  destination  for 
the  further  carriage  of  the  baggage  to  his  residence, 
the  presumption  is  that  the  transfer  company  re- 
ceived the  baggage  from  the  railroad  company  in 
good  condition. 


contract  or  partnership  or  ratifica- 
tion, so  as  to  make  the  last  line  lia- 
ble for  lost  baggage  without  a  show- 
ing that  the  baggage  had  once  come 
Into  its  possession.  Texas,  etc.,  R. 
Co.  v.  Berry,  31  Tex.  Civ.  A.  .3,  71 
«W    326. 

44.  Southern  R.  Co.  v.  Foster,  7 
Ala. 'A.  487,  SO  S  993. 

48.     See  also  infra  5   1606. 

46.  Montgomery,    etc.,    R.    Co.    v. 
>  Culver,    76    Ala.    687,    61    AmR    483; 

St.  Louis,  etc.,  R.  Co.  v.  Hawkins,  39 
III.  A.  406;  Fairfax  v.  New  York 
Cent.,  etc.,  R.  Co..  73  N.  T.  167,  29 
AmR  119  [aff  43  N.  Y.  Super.  181; 
Fox  v.  Wabash  R.  Co.,  16  Misc.  370, 
38  NYS  88;  Caldwell  v.  Erie  Trans- 
fer Co..  13  Misc.  37,  33  NYS  993; 
Myerson.  v.  Woolverton,  9  Misc.  r86, 
29  NYS  737.  See  also  supra  (  1597 
and  infra  i  1606.  And  see  generally, 
for  principle  involved.  Bailments 
S  154  etiseq. 

47.  Ala. — Montgomery,  etc.,  R. 
Co.  v.  Culver,  75  Ala.  687.  51  AmR 
483;  Mobile,  etc.,  R.  Co.  v.  Hopkins, 
41   Ala.    486,   94   AmD   607. 

Ga. — Rome  R  Co.  v.  Wlmberly,  76 
Ga.   316.    58   AmR   468. 

Md. — Philadelphia,  etc.,  R.  Co.  v. 
Harper,  29  Md.  330;  Baltimore  Steam 
Packet  Co.  v.  Smith.  23  Md.  402,  87 
AmD  B75. 

Mass. — Stimson  v.  Connecticut 
River  R.  Co.,  98  Mass.  83,  93  AmD 
140: 

N.  Y. — Hyman  v.  Central  Vermont 
R.  Co.,  66  Hun  202.  21   NYS  119. 

Tex. — International,  etc.,  R.  Co.  v. 
Foltz,  3  Tex.  Civ.  A.  644,  22  SW  641. 

Vt. — Ouimit  v.  Henshaw,  35  Vt 
605,   84   AmD  646. 

[a]  Sufficiency  of  evidence  of  de- 
livery over. — Where  baggage  has 
been  checked  over  connecting  lines, 
in  order  to  relieve  the  initial  carrier 
from -liability  for  loss.  Its  delivery  to 
the  next  connecting;  line  must  be 
shown  by  such  evidence  as  would  be 
sufficient  to  charge  such  connecting 
line  if  the  suit  had  been  against  it. 
Baltimore  Steam  Packet  Co.  v.  Smith, 
23  Md.  402,  87  AmD  5.75:  Hyman  v. 
Central  Vermont  R.  Co.,  66  Hun  202, 
21   NYS  119. 

rb]  Failure  of  the  last  carrier  to 
deliver  baggage  at  the  end  of  the 
transportation  is  not  evidence  of  any 
negligence  on  the  part  of  the  car- 
rier who  received  the  baggage  and 
checked  it  over  both  lines.  Stimson 
v.  Connecticut  River  R.  Co.,  98  Mass. 
83.    93   AmD   140. 

48.  Ala. — Montgomery,  etc.,  R.  Co. 
v.   Culver, .75  Ala.   687,   61   AmR  483. 

Ga. — Savannah,  etc.,  R.  Co.  v.  Mc- 


intosh, 73  Oa.  532. 

Md. — Philadelphia,  etc..  R  Co.  v. 
Harper,  29  Md.  330. 

Mass.- — Moore  v.  New  York,  etc.,  R. 
Co.,  173  Mass.  335,  53  NE  816,  73 
AmSR  298. 

Mo. — Lin  v.  Terre  Haute,  etc.,  R. 
Co.,    10   Mo.   A.    126. 

N.  Y. — McCormtck  v.  Hudson  River 
R.  Co..  4  E.  D.  Smith.  181;  Fox  v. 
Wabash  R.  Co.,  16  Misc.  370,  38 
NYS  88;  Estes  v.  St  Paul,  etc..  R. 
Co.,  7  NYS  863.  But  see  Kessler  v. 
New  York  Cent.,  etc.,  R.  Co.,  61  N.  Y. 
538,  542  '(where  the  court  said:  "I 
do  not  know  of  any  ground  upon 
which  we  can  indulge  in  the  pre- 
sumption that  this  baggage  ever 
came  into  the  possession  of  the  de- 
fendant. There  is  no  proof  showing 
what  became  of  It  after  It  was 
checked  at  Washington.  If  the  de- 
fendant was  required  to  prove  a 
negative — that  it  did  not  receive  the 
baggage — it  did  It  in  the  only  way 
ordinarily  practicable,  by  proof  that 
it  kept  a  record  of  all  baggage  re- 
ceive^ in  New  York,  and  that  it  had 
no  record  of  the  receipt  of  this  bag- 
gage"). 

Tex. — International,  etc.,  R.  Co.  v. 
Foltz,  3  Tex.  Civ.  A.  644.  22  SW  541. 

la]  Season  for  rule. — The  so- 
called  presumption  that  the  accident 
happened  on  the  last  road  "was 
started  and  justified  as  a  true  pre- 
sumption of  fact,  that  goods  shown 
to  have  been  delivered  in  good  con- 
dition remain  so  until  they  are 
shown  to  be  In  bad  condition,  which 
happens  only  on  their  delivery.  But 
it  was  much  fortified  by  the  argu- 
ment that  It  was  a  rule  of  conven- 
ience. If  not  of  necessity,  like  the 
rule  requiring  a  party  who  relies 
upon  a  license  to  show  it.  .  .  .  As  we, 
in  common  with  many  other  Ameri- 
can courts,  hold  the  first  carrier  not 
answerable  for  the  whole  transit, 
and  not  subject  to  an  adverse  pre- 
sumption. (Farmlngton  Mercantile 
Co.  v.  Chicago,  etc.,  R.  Co..  166  Mass. 
154,  44  NE  131)  it  Is  almost  neces- 
sary to  call  on  the  last  carrier  to 
explain  the  loss  If  the  owner  of  the 
goods  Is  V>  have  any  remedy  at  all. 
To  do  so  is  not  unjust,  since  what- 
ever means  of  information  there  may 
be  are  much  more  at  the  carrier's 
command  than  at  that  of  a  private 
person.  These  considerations  have 
led  mosttof  the  American  courts  that 
have  had  to  deal  with  the  question 
to  hold  that  the  presumption  exists." 
Moore  v.  New  York,  etc.,  R.  Co.,  173 
Mass.  335.  337,  53  NE  816,  73  AmSR 
298. 


48.  Montgomery,  etc,  R.  Co.  v. 
Culver.  75  Ala.  587.  51  AmR  483 
[dlst  Llndley  v.  Richmond,  etc.,  R. 
Co..   88   N.   C.   547]. 

SO.  Ga. — City  Transfer  Co.  v. 
Draper.  116  Ga.  9E4.  42  SE  221. 

111. — Hebard  v.  Riegel.  67  111.  A. 
584. 

La. — Da  Ponte  v.  New  Orleans 
Transfer  Co..  42  La.  Ann.  696.  7  S 
608. 

N.  Y. — Springer  v.  Westoott,  19 
App.  Div.  366.  46  NYS  589  faff  166 
N.  Y.  117,  59  NE  6931. 

Ont. — Murphy  v.  Dunlop.  2  Ont 
WN   178,    17   OntWR   244. 

la]  Making  railroad  company 
bailee.— Where  an  agent  of  an  ex- 
press company,  on  receiving  a  check 
for  a  trunk  from  a  traveler  for  the 
purpose  of  carrying  the  trunk  from 
the  depot  to  her  residence,  placed 
the  check  on  the  strap  with  the 
duplicate  check  on  the  trunk  in  the 
baggage  car,  and  marked  the  trunk 
with  the  mark  of  the  express  com- 
pany for  identification,  by  so  doing 
the  express  company  made  the  rail- 
road company  its  bailee,  and  was 
liable  for  the  loss  of  the  contents 
of  the  trunk,  subsequently  stolen 
from  the  possession  of  the  railroad 
company.  Springer  v.  Westoott.  It 
App.  Div.  366.  46  NYS  589  [aff  166 
N.  Y.    117,    59   NE  698]. 

61.  Anniston  Transfer  Co.  v. 
Gurley,  107  Ala.  600.  18  S  209.  34 
LRA  137  and  note;  Newby  v.  Font 
36  Pa.   Super.   634.  - 

[a]  Facts  showing  delivery. — 
Where  an  expressman  having  agreed 
to  carry  a  trunk  to  the  depot,  to  be 
taken  there  at  once  for  a  train  leav- 
ing the  next  morning,  delivered  it  at 
the  depot  at  the  place  set  apart  for 
such  baggage,  called  the  baggage- 
master's  attention  to  it,  and  told 
him  whose  it  was,  and  on  which 
train  it  would  leave,  this  amounted 
to  a  delivery  by  him,  and  would  re- 
lease him  from  any  further  re- 
sponsiblity  for  its  safe-keeping. 
Anniston  Transfer  Co.  v.  Gurley,  107 
Ala.    600,   18    S   209.   34   LRA   137. 

58.  Prentice  v.  Decker.  49  Barb. 
(N.  Y.)  21.  See  generally  supra  II 
1579-1583. 

Statutory  limitation  of  liability 
of  carriers  as  not  applying  to  trans- 
fer companies  see  supra  {  1580  note 
97  Id]. 

S3.  Madan  v.  Sherard.  73  N.  Y. 
329,  29  AmR  163;  Prentice  v.  Decker. 
49  Barb.  (N.  Y.)  21.  See  also  supra 
§   1682. 

64.  Springer  v.  Westcott.  3  App 
Div.    285,    37    NYS    909;    Myerson    v. 


For  later  eases,  developments  and  ensures  In  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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U  1600]  F.  Damages— 1.  For  Delay.55  For  de- 
lay in  the  delivery  of  baggage,  due  to  the  negli- 
gence of  the  carrier,  the  passenger  is  entitled  to 
recover  the  value  of  the  use  of  the  property  during 
the  time  of  such  delay,58  and  such-  incidental  ex- 
penses and  damages  as  were  in  the  contemplation 
of  the  parties  when  the  contract  was  made,  includ- 
ing in  some  cases  expenses  incurred  in  reasonable 
efforts  to  trace  the  baggage,57  living  expenses  of  the 
owner  while  waiting  for  the  baggage,58  expenses  in- 
curred in  making  a  purchase  of  clothing,  the  pur- 
chase being  made  necessary  by  the  delay,  the  dif- 
ference between  the  cost  of  clothing  purchased  and 
the  value  at  the  time  of  delivery  of  the  baggage,80 
and,  in  case  of  delay  in  transporting  a  traveling 
salesman's  samples,  reasonable  expenses  and  com- 
pensation for  time  lost  during  the  delay.61     But 


loss  of  profits  or  other  special  damages  arising  from 
a  failure  to  deliver  baggage  in  time  cannot  be  re- 
covered unless  the  carrier  had  notice,  at  the  time 
of  receiving  the  baggage,  of  the  special  circum- 
stances which  would  render  such  damages  probable 
in  the  event  of  delay.8*  Where  the  carrier  accepts 
baggage  with  notice  that  the  passenger  requires  it 
at  a  certain  place  „at  a  certain  time  for  a  special 
purpose,  the  measure  of  damages  is  the  injury  to 
the  special  business  attributable  to  the  delay,  in- 
cluding the  expense  and  the  loss  of  time  incurred 
in  a  search  for  the  delayed  baggage;83  but  thisi 
does  not  include  speculative  profits  arising  on  the 
mere  hope  of  particular  future  transactions.84  If 
the  articles  transported  as  baggage  have  depreciated 
in  value  during  the  delay,  the  difference  in  value 
may  be  allowed  as  damages,65  but  not  where  there 


Woolverton,    9    Misc.     186,     29    NTS 
737.     See    generally   supra   {    1598. 

[a]  Transfer  company  unloading 
teggage  from  car. — -The  mere  fact 
that  the  employees  of  the  bags/age 
express  company  unloaded  the  bag- 
gage from  the  baggage  car  and 
placed  It  In  the  baggage  room  of  the 
carrier  will  not  render  the  baggage 
company  subsequently  receiving 
checks  for  delivery  to  the  passenger's 
residence  liable  for  a  portion  of  the 
baggage  found  to  be  missing  when 
the  checks  are  presented  by  the  bag- 
gage company  to  the  railroad  com- 
pany. Alkln  v.  Westcott,  123  N.  T. 
363.  25  NE  503. 

65.  See  generally  Damages  [13 
Cyc   1]. 

Xioas  of  property  on  palace  or 
sleeping  car  see  supra  i   1548. 

56.  Ala. — St.  Louis,  etc.,  R.  Co. 
v.  LUiy,  55  S  937. 

Ark. — St.  Louis,  etc.,  R.  Co.  v. 
Campbell,  108  Ark.  432,  434,  158  SW 
120  [cit  Cyc). 

Ga.— -Ford  v.  Atlantic  Coast  Line 
R.  Co.,  8  Ga.  A.  295,  68  SB  1072. 

Ky. — Carnahan  v.  Chesapeake,  etc., 
R.   Co..   145  Ky.   676,  141   SW  49. 

Minn. — Conhelm  v.  Chicago  Great 
Western  R.  Co.,  104  Minn.  312.  116 
NW  581,  124  AmSR  623,  17  LRANS 
1091,  15  AnnCas  389  (delay  of  a 
salesman's    sample    trunks). 

Okl. — Kansas  City,  etc.,  R.  Co.  v. 
Fugatt,  150  P  669. 

Or. — Brooks  v.  Northern  Pac.  R. 
Co.,   58  Or.  387,  114  P  949. 

Tex. — International,  etc.,  R.  Co.  v. 
Philips,  63  Tex.  590:  Gulf,  etc.,  R. 
Co.  v.  Chambers.  (Civ.  A.)  149  SW 
1182;  Texas,  etc..  R.  Co.  v.  Russell. 
<C\v.  A.)  97  SW.  1090;  Texas,  etc..  R. 
Co.  v.  Douglas.  (Civ.  A.)  30  SW  487; 
Gulf,  etc..  R.  Co.  v.  Vancil,  2  Tex. 
Civ.   A.   427,  ?1  SW  303. 

ral     Delay    of   wearing    apparel. — 
<1)  "The  measure  of  damages,  where 
a    trunk    has   been    unreasonably   de- 
layed   and    a    passenger   deprived    of 
his      wearing     apparel     or     property 
necessary    for   his    use    contained    In 
the  trunk,  would  be  the  value  of  the 
use  of  the  wearing  apparel  or  other 
property  so  delayed,  during  the  delay 
in    delivering    It    to   him.      The   rule 
for   the   measurement  of  damages  In 
such    case  must  be  the  value  of  the 
elotJhingr  or  property  for  use  by  the 
plaintiff  during  the  time  he  was  de- 
prived   of  such  use  by  the   tortious 
conduct  of  the  defendant."'    Ford  v. 
Atlantic  Coast  Line  R.  Co.,  8  Ga.  A. 
295.    296.   68  SE  1072.     (2)   The  ordi- 
nary   measure  of  damages  In  case  of 
delay    in    the   transportation  and   de- 
livery  of  baggage  Is  the  value  of  the 
use    of    the   same   during   the  delay, 
■which     In    most   cases   would   be  the 
rental     value    of    the    property    dur- 
ing   the   time   of   the   delay;   but   this 
rule     does    not    apply    where    the   de- 
layed  baggage  Is  the  passenger's  own 
wearing    apparel    which    might    have 
no  rental  value,  the  measure  of  dam- 
ages   In   such  case  being  the  value  of 
the    use   of  the  apparel   to  the  owner 
during   the  time,  excluding  from  the 
estimate  damages  which  are  remote, 
speculative,  or  uncertain.  Texas,  etc.. 


It  Co.  v.  Taylor,  3  Tex,  A.  Civ.  Cas. 
{   192. 

[bl  Hot  exceeding  coat  of  articles. 
— It  has  been  held  that  such  damages 
cannot  exceed  the  cost  of  the  articles 
which  were  delayed.  Texas,  etc.,  R. 
Co.  v.  Russell,  (Tex.  Civ.  A.)  97  SW 
1090. 

57.  St.  Louis,  etc.,  R.  Co.  v.  Camp- 
bell, 108  Ark.  432.  158  SW  120; 
Bridge  v.  New  York  Cent.,  etc.,  R. 
Co.,  88  Misc.  35,  150  NTS  146; 
Strange  v.  Atlantic  Coast  Line  R.  Co., 
77  S.  C.  182.  57  SE  724.  But  see 
Palmer  v.  Louisville,  etc.,  R.  Co.,  123 
NTS  547  (where  such  damages  were; 
not  shown  to  have  been  within  the 
contemplation  of  the  parties  when 
the  contract  was  made). 

58.  Atwood  v.  Mohler,  108  111.  A. 
416. 

59.  Bridge  v.  New  Tork  Cent.,  etc., 
R.    Co.,   88    Mjsc.    35.    150    NTS   146. 

60.  Bridge  v.  New  York  Cent.,  etc., 
R.    Co.,   88    Misc.    35,    150   NTS   146. 

61.  St.  Louis,  etc.,  R.  Co.  v.  Lilly, 
(Ala.)  55  S  937;  Carnahan  v.  Chesa- 
peake, etc.,  R.  Co..  145  Ky.  676,  141 
SW  49;  Kansas  City,  etc.,  R.  Co.  v. 
Fugatt.  (Okl.)  150  P  669.  But  see 
Infra  note  62  [a]. 

[a]  Where  a  salesman  traveling 
on  commission  is  unable  to  do  any- 
thing during  the  carrier's  delay  In 
transporting  his  samples  shipped  as 
baggage,  he  Is  not  limited  to  a  re- 
covery of  nominal  damages,  but  is 
entitled  to  recover  his  actual  reason- 
able expenses  during  the  delay,  and 
compensation  for  the  time  lost,  to 
be  arrived  at  by  proof  of  his  reason- 
able wage  per  day,  taking  into  con- 
sideration his  experience  as  a  sales- 
man, and  his  fitness  for  such  em- 
ployment. St.  Louis,  etc.,  R.  Co.  v. 
Lilly,    (Ala.)    55   S   937. 

63.  Ala. — St  Louis,  etc.,  R.  Co.  v. 
Lilly.  55  S  937. 

Ark. — St  Louis,  etc.,  R.  Co.  v. 
Campbell,  108  Ark.  432,  158  SW  120. 

Mo. — Ross  v.  St.  Louis,  etc,,  R.  Co., 
185  Mo.  A.  154,  170  SW  920. 

N.  T. — Katz  v.  Cleveland,  etc..  R 
Co..  46  Misc.  259,  91  NTS  720;  Palmer 
v.  Louisville,  etc.,  R.  Co.,  123  NTS  47. 

S.  C. — Strange  v.  Atlantic  Coast 
Lln»  H.  Co.,  77  S.  C.  182.  57  SE  724; 
Milhous  v.  Atlantic  Coast  Line  R. 
Co..    75    S.   C.    351.   55   SE   764. 

Tex. — Texas,  etc.,  R.  Co.  v.  Douglas, 
(Civ.    A.)    30    SW    487;    Texas,    etc.,, 
R.  Co.  v.  Taylor,  3  Tex.  A  Civ.  Cas. 
9  192;  Texas  Mexican  R.  Co.  v.  Willis, 
3   Tex.   A.  Civ.  Cas.   J   71. 

[a]  Delay  In  delivering  salesman's 
samples. — (1)  The  amount  that  a 
traveling  salesman  would  have 
earned  in  the  time  that  he  spent 
searching  for  his  trunk,  had  the 
trunk  not  been  delayed.  Is  not  re- 
coverable. Palmer  v.  Louisville,  etc., 
R.  Co.,  123  NTS  47.  But  see  supra 
text  and  note  61.  (2)  A  carrier  Is 
not  liable  as  for  breach  of  contract 
for  delay  In  delivery  of  a  sample 
trunk  or  a  passenger  who  was  a 
member  of  a  Arm,  and  had  taken  the 
samples  with  him  on  a  selling  trip, 
merely  on  proof  of  the  value  of  the 
lost  time  of  the  passenger,  and  the 
amount  of  commission  he  would  have 


earned  by  sales  of  goods  he  would 
have  made  each  day,  had  the  trunk 
not  been  delayed,  where  the  con- 
tract was  not  made  with  reference 
to  the  peculiar  circumstances  known 
to  both  shipper  and  carrier,  and  the 
particular   loss    was   not   In   contem- 

filatlon  of  both,  at  the  time  of  mak- 
ng  the  contract,  as  a  contingency 
which  might  follow  nonperformance. 
Katz  v.  Cleveland,  etc.,  R.  Co.,  46 
Misc.  259,  91  NTS  720.  (3)  A  pas- 
senger's notice  to  a  carrier's  bag- 
gageman that  he  had  a  large  sample 
trunk  which  he  wished  checked  is 
Insufficient  to  charge  the  carrier  with 
knowledge  that  any  special  reason 
existed  for  expediting  the  delivery  of 
the  particular  trunk,  so  as  to  render 
the  carrier  liable  as  for  brtfach  of 
contract  for  damage  resulting  from 
delay  caused  by  the  necessity  of  hav- 
ing the  samples,  in  order  to  fulfill 
engagements  already  made  to  meet 
prospective  customers  to  whom  no 
goods  could  be  sold  In  the  absence  of 
the  samples.  Katz  v.  Cleveland,  etc., 
R.  Co.,  46  Misc.  259,  91  NTS  720. 

[b]  Delay  In  delivering  profes- 
sional tools  or  Instruments*— (1)  For 
a  delay  in  delivering  baggage  con- 
taining dental  tools,  the  passenger 
cannot  recover  damages  for  what  he 
would  have  made  by  working  at  his 
profession,  the  patients  being  present 
during  the  time  of  delay,  unless  the 
carrier  had  notice  of  the  special  cir- 
cumstances under  which  such  special 
damages  are  claimed.  Milhous  v. 
Atlantic  Coast  Line  R.  Co.,  75  S.  C 
361,  55  SE  764.  (2)  A  carrier  accept- 
ing a  veterinary's  grip  when  checked 
with  the  instruments  therein  is  not 
liable  for  loss  of  fees  occasioned  J>y 
delay  in  delivering  the  grip.  Ross  v. 
St.  Louis,  etc.,  R.  Co.,  185  Mo.  A. 
154.  170  SW  920. 

63.  Strange  v.  Atlantic  Coast  Line 
R   Co..   77   S.   C.    IS-,   67  SE  724. 

64.  Strange  v.  Atlantic  Coast  Line 
R.  Co.,  77  S.  C.  182,  67  SE  724. 

65.  Katz  v.  Cleveland,  etc..  R.  Co., 
46  Misc.  259,  260.  91  NTS  720; 
Choctaw,  etc.,  R.  Co.  v.  Swirtz.  13 
Okl.  411,  73  P  941;  International,  etc., 
R.  Co.  v.  Philips,  63  Tex.   590. 

"The  true  measure  of  damages 
when  a  carrier,  either  through  negli- 
gence or  violation  of  duty,  delays 
the  delivery  of  merchandise  or  bag- 
gage beyond  a  reasonable  time  Is 
the  difference  between  the  value 
when  delivery  should  have  been  made 
and  the  value  at  the  time  when  de- 
livery is  actually  made."  Katz  v. 
Cleveland,  etc.,  R.  Co.,  supra. 

[a]  In  Oklahoma  under  Wilson 
Rev.  &  Annot.  St.  (1903)  i  2746,  pro- 
viding that  the  detriment  caused  by 
delay  in  the  delivery  of  freight  is 
deemed  to  be  depreciation  in  intrin- 
sic value  during  the  delay,  and  the 
depreciation  in  the  market  value,  in 
the  absence  of  any  knowledge  of  any 
particular  use  to  which  the  baggage 
of  a  passenger  Is  to  be  put.  the  only 
damage  contemplated  by  defendant 
railroad  company  in  the  delay  would 
be  that  defined  by  statute.  Choctaw, 
etc.,  R.  Co.  v.  Swirtz,  13  Okl.     "-    " 
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was  no  intention  to  sell  the  articles  thus  carried."4 
A  statute  authorizing  the  recovery  of  damages  due 
to  detention  of  baggage  refers  to  damage  to  the 
baggage  on  that  account  and  not  to  detention  of  the 
passenger  on  account  of  delay  of  his  baggage.67 

Mental  suffering.  Inconvenience  and  mortifica- 
tion due  to  the  delay  of  the  baggage  are  not  ele- 
ments of  the  damages  recoverable,  certainly  not 
inconvenience  which  the  passenger  has  the  means 
of  overcoming.89 

Nominal  damages  may  be  recovered  for  an  un- 
reasonable delay,  in  the  absence  of  proof  of  special 
damages.70 

Exemplary  damages  may  be  recovered  for  a  will- 
ful or  wanton  delay  in  transporting  and  delivering 
baggage,71  or  where  the  negligence  causing  the  delay 
is  so  gross  and  reckless  as  to  assume  the  nature  of 
wantonness  and  willfulness.72  But  where  the  car- 
rier makes  an  earnest  effort  to  trace  and  deliver 


the  delayed  baggage,  an  inference  of  willful  mis- 
conduct is  not  warranted,  and  exemplary  damages 
cannot  be  recovered  for  the  delay.73 

[$  1601]  2.  For  Loss  or  Injury.  As  a  general 
rule  the  measure  of  damages  for  the  loss  of  baggage 
is  the  actual  value  to  the  owner  of  the  articles  con- 
stituting the  baggage  at  the  time  of  the  loss,74 
taking  into  consideration  the  cost  of  the  articles, 
the  extent  of  their  use,  and  their  condition  at  the 
time  of  the  loss,79  together  with  interest  from  the 
date  of  the  loss.7*  If  the  articles  lost  have  a  market 
value,  that  is  the  correct  measure  of  damages;77 
but  as  a  passenger's  baggage  usually  consists  of 
clothing,  etc.,  which  have  no  proper  market  value, 
the  value  of  such  articles  is  generally  not  merely 
what  they  might  have  been  sold  for  in  money  at 
public  or  private  sale,  but  their  pecuniary  value  to 
their  owner.78  This  value  is  to  be  measured  at  the 
place  of  destination,7"  or  at  the  place  of  delivery  to 


66.  St.  Louis,  etc..  R.  Co.  v.  Hinds- 
man,  1  Tex.  A.  Civ.  Cas.  J  204. 

67.  Anderson  v.  Toledo,  etc.,  R. 
Co.,  32  Iowa  86. 

88.  St.  Louis,  etc.,  R.  Co.  v.  Camp- 
bell, 108  Ark.  432,  158  SW  120;  Tar- 
vln  v.  Texas,  etc..  R.  Co.,  (Tex.  Civ. 
A.)  151  SW  640;  Gulf,  etc.,  R.  Co.  v. 
Chambers,  (Tex.  Civ.  A.)  149  SW 
1182;  Texas,  etc.,  R.  Co.  v.  Russell, 
(Tex.  Civ.  A.)  97  SW  1090.  See  also 
Ford  v.  Atlantic  Coast  Line  R.  Co.,  8 
Ga.  A.  295,  296,  68  SE  1072  (where 
i  the  court  said:  "We  are  Inclined  to 
think  that  a  passenger  whose  trunk 
has  been  unreasonably  delayed,  and 
who .  Is .  thereby  subjected  to  incon- 
venience resulting  from  the  loss  of 
wearing  apparel,  and  is  compelled  to 
suffer  physical  discomfort  by  reason 
of  Its  loss,  would  be  entitled  to  dam- 
ages, upon  proper  proof,  if  the  dam- 
age inflicted  could  be  estimated  in 
dollars  and  cents.  Certainly  the 
physical  discomfort  and  Inconveni- 
ence of  having  one's  clothing  lost 
would  be  an  element  of  damage  in 
contemplation  of  the  parties  to  the 
contract  of  transportation,  when  the 
trunk  was  received  for  shipment 
from  the  passenger  by  the  railroad 
company"). 

[a]  Xltastrations. — (1)  Where  a 
carrier  negligently  delayed  the  deliv- 
ery of  a  passenger's  baggage,  con- 
sisting of  her  Christmas  clothes,  al- 
though notified  of  the  nature  of  the 
baggage,  the  damages  recoverable 
did 'not  Include  damages  for  mental 
anguish  unaccompanied  by  physical 
suffering.  Gulf,  etc..  R.  Co.  v.  Cham- 
bers. (Tex.  Civ.  A.)  149  SW  1182. 
(2)  A  carrier  is  not  liable  for  humili- 
ation caused  passengers  by  having 
their  trunks  unlawfully  searched  by 
parties  whose  suspicions  were 
aroused  through  a  stench  with  which 
the  trunks  were  Impregnated  from 
being  placed  in  a  baggage  car  with 
a  corpse.  Tarvln  v.  Texas,  etc.,  R. 
Co.,    (Tex.  Civ.  A.)    151   SW   640. 

69.  Mexican  Cent.  R.  Co.  v.  De 
Rosear,  (Tex.  Civ.  A.)  109  SW  949 
rdiBt  Gulf,  etc.,  R.  Co.  W.  Vahcil.  2 
Tex.  Civ.  A.  427,  21  SW  303]. 

[a]  Buying  necessary  change  of 
clothing^-Where  the  baggage  of  a 
woman  who  had  been  en  route  three 
days  was  detained  by  the  carrier  so 
that  she  could  not  obtain  a  change 
of  clothing  without  buying  it,  but 
she  had  the  necessary  money  to  pur- 
chase what  was  needed  and  did  so. 
she  was  not  entitled  to  substantial 
damages  for  her  Inconvenience  and 
trouble.  Mexican  Cent.  R.  Co.  v.  De 
Rosear.  (Tex.  Civ.  A.)  109  SW  949 
[dist  Gulf.  etc..  R.  Co.  v.  Vancil.  2 
Tex.   Civ.  A.   427.    21    SW   303]. 

70.  Ford  v.  Atlantic  Coast  Line 
R.  Co..  8  Ga.  A.  295.  8  SE  1072. 

71.  Davis  v.  Atlantic  Coast  Line 
R.  Co.,  (S.  C.)  88  SE  273;  Webb  v. 
Atlantic  Coast  Line  R.  Co..  76  S.  C. 
193,  56  SE  954,  9  LRANS  1218  and 
note,  11  AnnCas  834  and  note. 


72.  Webb  v.  Atlantic  Coast  Line 
R.  Co..  76  S.  C.  193,  56  SE  954,  9 
LRANS  1218,  11   AnnCas  834. 

[a]  A  delay  of  four  days  in  trans- 
porting a  trunk,  because  of  three 
separate  and  distinct  acts  of  negli- 
gence on  the  part  of  the  carrier, 
authorizes  punitive  damages.  Webb 
v.  Atlantic  Coast  Line  R.  Co.,  76  S. 
C.  193,  56  SE  954,  9  LRANS  1218,  11 
AnnCas  834. 

,     73.    Black  v.  Atlantic  Coast  Line 
«.  Co..  82  S.  C.  4-78,  64  SE  418. 

74.     U.    S. — Wood    v.    Cunard    SS. 
Co..   192   Fed.    293,   112   CCA   651,    41 
LRANS  371. 
■  Ala. — Louisville,    etc.,    R.     Co.    v. 
Fletcher.  69  S  634. 

Cal. — Merrill  v.  Pacific  Transfer 
Co..  131  Cal.  582,  63  P  916. 

Fla. — Brock  v.  Gale,  14  Fla.  623, 
14  AraR  356. 

Miss. — New  Orleans,  etc,  R.  Co.  v. 
Moore,  40  Miss.  39. 

S.  C. — Turner  v.  Southern  R.  Co., 
75  S.  C.  68.  60,  54  SE  825,  7  LRANS 
188  and  note  [cit  Cyc]. 

Tex. — Missouri,  etc.,  R.  Co.  v.  Hal- 
ley,  (Civ.  A.)  156  SW  1119;  Houston, 
etc.,  R.  Co.  v.  Seale,  28  Tex.  Civ.  A. 
364,  67  SW  437. 

"As  compensation  for  the  actual 
loss  is  the  fundamental  principle 
upon  which  this  measure  of  dam- 
ages rests,  it  would  seem  that  the 
value  of  such  goods  to  their  owner 
would  furnish  the  proper  rule  upon 
which  he  should  recover.  Not  any 
fanciful  price  that  he  might  for  spe- 
cial reasons  place  upon  'them,  nor, 
on  the  other  hand,  the  amount  for 
which  he  could  sell  them  to  others, 
but  the  actual  loss  in  money  he  would 
sustain  by  being  deprived  of  articles 
so  specially  adapted  to  the  use  of 
himself  and  his  family."  Interna- 
tional, etc.,  R.  Co.  v.  Nicholson,  61 
Tex.  560,  553. 

Vain*  aa  measure  of  damages  see 
Damages   [13  Cyc  148]. 

76.  Glovinsky  v.  Cunard  SS.  Co., 
6  Misc.  388,  26  NYS  751;  Missouri, 
etc.,  R.  Co.  v.  Klrkpatrick.  (Tex.  Civ. 
A)  165  SW  500;  Missouri,  etc..  R\  Co. 
v.  Hailey.  (Tex.  Civ.  A.)  156  SW 
1119;  Shan  Dy  Chea  v.  Alberta  R„ 
etc..  Co..  6  Terr.  L.  176. 

76.  Ala. — Louisville,  etc..  R.  Co.  v. 
Fletcher,  69  S.  634. 

Fla. — Brock  v.'  Gale,  14  Fla.  523, 
14  AmR  356. 

Iowa. — Mote  v.  Chicago,  etc.,  R. 
Co.,  27  Iowa  22.  1  AmR  212. 

Mo. — Spooner  v.  Hannibal,  etc.,  R. 
Co..  23  Mo.  A.  403. 

Tex. — Bonner  v.  Blum,  (Civ.  A.) 
25  SW  60;  Texas,  etc.,  R.  Co.  v.  Fer- 
guson, 1  Tex.  A.  Civ.  Cas.  5  1253. 

77.  Atlanta  Baggage,  etc.,  Co.  v. 
Mizo.  4  Ga.  A.  407.  61  SE  844  (mar- 
ket value);  Spooner  v.  Hannibal,  etc., 
R.  Co.,  23  Mo.  A.  403;  Gibbons  v. 
Chicago,  etc..  R.  Co.,  98  Nebr.  696, 
154  NW  226. 

[a]  Aa  ordinary  diamond  of  good 
quality  has  a  market  value,  and  that 


Is  the  measure  of  damages  for  its 
loss  in  the  absence  of  evidence  that 
it  has  a  different  and  peculiar  value 
to  the  owner.  Gibbons  v.  Chicago, 
etc.,  R.  Co.,  98  Nebr.  696.  154  NW 
226. 

78.  V.  S.— Fraloff  v.  Now  York 
Cent.,  etc.,  R.  Co.,  9  F.  Cas.  No.  5,025. 
10  Blatchf.  16. 

Ala. — Cooney  v.  Pullman  Palace 
Car  Co.,  121  Ala.  368,  25  S  712.  53 
LRA  690. 

Ark. — Kimball  v.  Goldman.  117 
Ark.  446,  174  SW  1185.  1187  Tquot 
Cyc  as  an  accurate  statement  of  the 
doctrine  on  this  subject]. 

Ky. — Louisville,  etc..  R.  Co.  v.  Mil- 
ler. 156  Ky.  677,  162  SW  73.  50  LRA 
NS  819 

N.  Y.' — Fairfax  v.  New  York  Cent, 
etc.,  R.  Co.,  78  N.  Y.  167.  29  AmR 
11J;  Simpson  v.  New  York.  etc-.  R 
Co..  16  Misc.  613.  38  NYS  341. 

Pa. — Hofford  v.  New  York  Cent., 
etc.,  R.  Co..  43  Pa.  Super.  303. 

Tex. — Galveston,  etc.,  '  R.  Co.  v. 
Fales,  33  Tex.  Civ.  A.  457,  77  SW 
234. 

"The  court  did  not  err  In  charging 
the  jury  that  the  plaintiff  was  en- 
titled to  recover  the  full  value  of 
the  clothing  for  use  to  hira.  In  New 
York,  and  nof  merely  what  it  could 
be  sold  for  in  money.  The  clothing 
was  made  to  fit  plaintiff,  and  had 
been  partly  worn.  It  would  sell  for 
but  little.  If  put  into  market  to  be 
sold  for  second-hand  clothing,  and 
It  would  be  a  wholly  inadequate  and 
unjust  rule  of  compensation  to  give 
plaintiff,  in  such  a  case,  the  value  of 
the  clothing  thus  ascertained.  The 
rule  must  be  the  value  of  the  cloth- 
ing for  use  by  the  plaintiff.  No 
other  rule  would  give  him  a  com- 
pensation for  his  damages.  This  rule 
must  be  adopted,  because  such  cloth- 
ing cannot  be  said  to  have  a  market- 
price,  and  it  would  not  sell  for  what 
it  was  really  worth."  Fairfax  v.  New 
York  Cent.,  etc..  R.  Co..  73  N.  Y.  167. 
172.   29  AmR  119. 

[a]  Bvan  If  the  property  has  not 
a  money  value,  the  measure  of  its 
value  must  be  ascertained  by  some 
money  standard  based  on  the  evi- 
dence. Fraloff  v.  New  York  Cent, 
etc..  R.  Co.,  9  F.  Cas.  No.  6J»25,  16 
Blatchf.  16;  Nevlns  v.  Bay  State 
Steamboat  Co.,  17  N.  Y.  Super.  225. 

[b]  Where  hand  painted  ehtnawmc* 
destroyed  had  no  market  rata*,  and 
could  not  be  reproduced  or  replaced, 
the  measure  of  damages  is  the  ac- 
tual loss  in  money  sustained  in  being 
deprived  of  the  articles,  or  thetr  ac- 
tual value  to  the  owner.  St.  Louis, 
etc..  R.  Co.  v.  Green,  44  Tex.  Civ.  A. 
13.  97  SW  531. 

79.  IT.  S.— Fraloff  <v.  New  York 
Cent.,  etc.,  R.  Co.,  9  F.  Cas.  No.  S,025, 
10  Blatchf.  16. 

Mo. — Spooner  v.  Hannibal,  etc..  R. 
Co..    28    Mo.    A.    403. 

N.  Y. — Fairfax  v.  New  York  Cent., 
etc..  R.  Co..  73  N.  Y.  167,  29  AmR  lit 


For  later  cases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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the  carrier,  unless  it  appears  that  there  is  a  differ- 
ence in  the  value  at  that  place  and  at  the  place  of 
destination.80  A  statute  limiting  the  carrier's  liability 
for  baggage  does  not  prevent  recovery  of  a  larger 
amount  where  the  liability  is  that  of  warehouseman.81 

Injury  to  baggage.  The  measure  of  damages  for 
injury  to  baggage  is  the  difference  in  the  actual 
value  of  the  same  just  prior  to  the  injury  and  the 
actual  value  thereof  just  subsequent  thereto,82  and 
not  the  difference  in  the  market  value  of  similar 
articles  at  such  time  at  the  nearest  place  where  such 
market  obtains;*"  and  the  proper  method  of  arriv- 
ing at  its  value  at  the  time  of  injury  is  to  take  into 
consideration  the  cost  of  the  articles  constituting 
the  baggage,  the  extent  of  their  use,  and  their  con- 
dition at  the  time  of  the  injury.8* 

Where  baggage  is  tendered.  In  an  action  for  loss 
of  baggage  which  is  subsequently  tendered  by  the 
carrier,  the  measure  of  damages  is  any  loss  and  ex- 
pense occasioned  by  the  delay,  together  with  the 
value  of  the  baggage  at  the  time  and  place  it 
should  have  been  delivered,  taking  therefrom  the 
value  according  to  its  condition  at  the  time  and 
place  of  actual  delivery  or  tender.85  Where  part  of 
the  lost  baggage  is  restored  to  the  owner,  although 

tftff  43  N.  Y.  Super.  18]. 

Pa. — Douglass  v.  Railroad  Co.,  1 
Phila.  337. 

S.  C. — Turner  v.  Southern  R.  Co., 
76  S.  C.  58,  64  SE  825,  7  LRANS  188 
[cit    CycJ. 

Tex. — Bonner  v.  Blum,  (Civ.  A.) 
25  SW  60;  Texas,  etc.,  R.  Co.  v.  Tay- 
lor, 3  Tex.  A.  Civ.  Cas.  f  192. 

Wyo. — Lake  Shore,  etc.,  R.  Co.  v. 
Warren,  3  Wyo.  134,  6  P  724. 

[a]  Xioaa  T»y  Initial  carrier-— The 
measure  of  damage  for  the  loss  of 
baggage  by  the  initial  carrier  is  the 
value  of  the  articles  at  their  point 
of  destination,  and  not  at  the  point 
where  the  initial  carrier's  line  con- 
nects with  the  terminal  carrier's. 
Galveston,  etc..  R.  Co.  v.  Fales,  38 
Tex.  Civ.  A.  457,  77  SW  234. 

[b]  Where  suit  la  brought. — 
It  has  been  held  that  in  as  much 
as  it  is  the  real  loss  to  the  owner 
which  is  to  be  determined,  and 
articles  of  personal  baggage  are  not 
supposed  to  be  intended  for  sale,  the 
actual  worth  where  the  suit  Is 
brought,  and  not  the  cost  to  the  pas- 
senger at  the  beginning  of  the  Jour- 
ney, Is  the  proper  test.  Douglass  v. 
Railroad   Co.,    1    Phila.    (Pa.)    337. 

80.  The  Steam-Boat  Majors  v.  Ma- 
son,  6  Kan.   670. 

81.  Wiegand  v.  New  Jersey  Cent. 
R.  Co.,  75  Fed.  370  [aft  79  Fed.  991, 
25  CCA- 681];  Clarke  v.  New  York 
Cent.,  etc..  R.  Co.,  157  App.  Div.  194\ 
141  NTS  966  [aft  215  N.  Y.  649  mem, 
109   NE  1070   mem]. 

83.  Schalscha  v.  Third  Ave.  R. 
Co.,  19  Misc.  141.  43  NTS  251;  Mis- 
souri, etc.,  R.  Co.  v.  Hal  ley,  (Tex. 
Civ.  A.)  156  SW  1119. 

[a]  Partial  injury*— Where  a  vio- 
lin was  broken,  the  measure  of  dam- 
ages embraced  the  expense  of  re- 
storing the  property  to  soundness, 
compensation  for  its  loss  during  the 
period  of  -disability,  and  the  differ- 
ence between  Its  value  before  injury 
and  after  being  repaired.  Schalscha 
v.  Third  Ave.  R.  Co.,  19  Misc.  141, 
43  NYS  251. 

83.  St.  Louis,  etc.,  R.  Co.,  v.  Dick- 
erson,  29  Okl.  386.  389,  118  P  140. 

"The  rule  seems  to  be  well  estab- 
lished that  as  to  household  goods  or 
wearing  apparel  the  measure  of  dam- 
ages is  the  difference  in 'their  actual 
value  Just  prior  to  and  subsequent 
to  the  injury,  and  not  the  difference 
in  the  market  value  of  similar  goods 
at  such  time  at  the  nearest  place 
where  such  market  obtains."  St. 
Louis,  etc.,  R.  Co.  v.  Dickerson,  supra. 

84.  Missouri,  etc.,  R.  Co.  v.  Hailey, 
(Tex.   Civ.  A.)    166   SW   1119. 

86.    Wall  v.  Atlantic  Coaat  Line  R. 


some  of  it  may  be  damaged,  yet  if  the  tender  is 
made  within  a  reasonable  time  the  owner  must 
receive  it,  and  he  is  then  limited,  in  his  right  to 
recover,  to  the  value  of  the  part  net  returned  and 
to  the  extent  of  the  injury  done  to  that  returned.88 
But  a  passenger  cannot  be  compelled  to  accept  a 
tender  a  year  after  the  loss1  of  the  baggage.87 

Special  damages.  Unless  the  carrier  was  informed 
of  the  special  circumstances,  or  such  circumstances 
might  reasonably  be  supposed  to  have  entered  into 
the  contemplation  of  the  parties,  special  damages 
for  the  loss  of,  or  injury  to,  baggage  cannot  be  re- 
covered,88 such  as  the  extra  expense  incurred  t>n 
account  of  such  loss,8*  the  expense  of  searching  for 
the  lost  baggage,80  and  attorney's  fees  in  bringing 
the  action.91  Mental  suffering  is  not  ordinarily  an 
element  of  damages  for  injury  to,  or  loss  of,  a  pas- 
senger's 'baggage;*'  but  physical  suffering  and 
mental  distress  caused  by  the  loss  of  medicines  con- 
tained in  a  hand  bag  which  was  stolen  may  be  in- 
cluded as  an  element  of  the  damages  recoverable.** 

Nominal  damages  only  can  'be  recovered  in  the 
absence  of  proof  of  the  value  of  the  articles  de- 
stroyed,** or  where,  although  the  carrier  has  been 
technically  at  fauft,  it  has  not  been  such  as  to  make 


Co.,  71  S.  C.  337,  61  SE  95;  Nettles 
v.  Soath  Carolina  R.  Co.,  41  S.  C.  L. 
190,  62  AmD  409;  Dill  v.  South  Caro- 
lina R.  Co.,  41  S.  C.  L.  158.  62  AmD 
407. 

[a]  Baturn  of  nag-gag*  after  volt 
brought,— Where  a  passenger's  bag- 

gage  has  been  found  after  suit  has 
een  brought,  and  the  owner  has  ac- 
cepted it,  defendant  carrier  is  liable 
only  for  the  taxable  costs  incurred 
up  to  the  date  of  the  delivery  to  and 
acceptance  by  the  passenger.  Pro- 
vencher  v.  Canadian  Pac.  R.  Co., 
(Que.)    5   Montr.   Super.   9. 

88.  Gulf,  etc.,  R.  v.  Jackson,  4 
Tex.  A.  Civ.  Cas  8  47.  16  SW  128. 

[a]  Fart  of  oontanta  of  trunk  lost 
and  part  damaged. — Where  a  trunk 
is  checked  as  baggage,  and  arrives  at 
its  destination  with  part  of  Us  con- 
tents lost  and  another  part  damaged, 
and  this  is  tendered  to  the  owner 
by  the  carrier  within  a  reasonable 
time,  it  is  his  duty  to  receive  it,  and, 
if  he  refuses  so  to  do,  he  cannot  re- 
cover the  value  of  the  whole  trunk 
and  its  contents,  but  his  recovery  is 
confined  to  damages  for  the  part  lost 
or  Injured.  Gulf.  etc..  R.  Co.  v.  Jack- 
son, 4  Tex.  A.  Civ.  Cas.  f  47,  15  SW 
128. 

87.  Lake  Shore,  etc.,  R.  Co.  v., 
Warren,  3  Wyo.  134,  6  P  724. 

88.  Brock  v.  Gale.  14  Fla.  623,  14 
AmR  356;  Turner  v.  Southern  R.  Co., 
75  S.  C.  58,  58  SE  825.  7  LRANS  188. 

[a]  Dentist's  loss  of  profits  by 
loss    of    his    Instruments. — Where    a 

fiassenger  who  was  a  dentist  carried 
n  his  trunk,  as  a  part  of  his  bag- 
gage, his  set  of  surgical  and  dental 
instruments,  and  they  were  lost  on 
the  journey,  and  he  brought  this  ac- 
tion against  the  carrier  to  recover 
the  damages  for  the  loss,  it  was  held 
that  the  instruments  might  properly 
be  classed  as  baggage,  and  the  car- 
rier made  liable  for  their  loss,  but 
that  nothing  more  than  their  actual 
value  could  be  recovered;  plain- 
tiff could  not  recover  as  special  dam- 
ages the  loss  of  profits  and  earn- 
ings he  might  have  made,  had  the 
instruments  not  been  lost.  Brock  v. 
Gale,  14  Fla.   623,   14  AmR  356. 

[b]  The  damages  resulting  from 
depredation  of  a  suit  of  clothing  by 
the  loss  of,  or  damage  to,  one  article 
of  the  suit  are  not  special  damages 
when  the  whole  suit  was  in  the  car- 
rier's possession,  and  hence  such 
damages  are  recoverable  where  gen- 
eral damages  are  claimed.  Cone  v. 
Southern  R.  Co.,  85  S.  C.  624,  57  SE 
779.  21  AnnCas  158. 

89.  Merrill  v.  Pacific  Transfer  Co., 
131  Cal.  582,  63  P  916;  New  Orleans, 


etc.,  R.  Co.  v.  Moore,  40  Miss.  39 
(amount  expended  In  purchasing 
clothing  and  other  articles  necessary 
to  supply  the  immediate  wants  of  the 
passenger). 

90.  Ala. — Louisville,  etc.,  R.  Co.  v. 
Fletcher,    69    S    634. 

Miss. — Mississippi  Cent.  R.  Co.  v. 
Kennedy,  41  Miss.  671. 

S.  C. — Turner  v.  Southern  R.  Co.. 
75  S:  C.  58,  54  SE  825.  7  LRANS 
188 

Tex. — Texas,  etc.,  R.  Co.  v.  Fergu- 
son, 1  Tex.  A.  Civ.  Cas.  (  1253;  St. 
Louis,  etc.,  R.  Co.  v.  Hindsman,  1 
Tex.   A.  Civ.  Cas.   f   204. 

Que. — Prpvencher  v.  Canadian  Pac. 
R.  Co.,  6  Montr.  Super.  9. 

But  see  Ross  v.  St.  Louis,  etc.,  R. 
Co.,  186  Mo.  A.  154.  170  SW  920 
(holding  that,  where  a  carrier  negli- 
gently handled  a  passenger's  grip 
which  had  been  checked,  and  which 
contained  articles  worth  twenty-six 
dollars  and  fifty  cents,  and  failed  to 
trace  it  for  thirty  days,  the  passen- 
ger's reasonable  expense  in  search- 
ing for  It  was  recoverable);  Morrison 
v.  European,  etc.,  R.  Co.,  15  N.  B. 
296  (holding  that,  where  plaintiff,  a 
passenger  on  defendant's  railroad, 
gave  his  baggage  in  charge  df  its 
employees,  and,  the  baggage  having 
been  lost,  plaintiff  sued  for  the  value 
of  the  articles  and  for  damage  sus- 
tained in  consequence  of  such  loss, 
both  in  expense  incurred  thereby  and 
in  loss  of  time,  the  damage  must  be 
confined  to  reasonable  expenses  of 
searching  for  the  baggage,  such  as 
telegraphing,  cab  hire  in  going  to  the 
defendant's  office,  etc.). 

91.  New  Orleans,  etc.,  R.  Co.  v. 
Moore,   40   Miss.   39. 

98.  Chicago,  etc.,  R.  Co.  v.  Whit- 
ten,  90  Ark.  462,  119  SW  836,  21  Ann 
Cas  726;  Houston,  etc.,  R.  Co.  v. 
Seale,  28  Tex.  Civ.  A.  364,  67  SW  437. 

93.  Bacon  v.  Pullman  Co.,  169  Fed. 
1,  89  CCA  1.  16  LRANS  678,  14  Ann 
Cas  516  [certiorari  den  210  TJ.  S.  433, 
28   SCt   762,  52  L.  ed.   1136]. 

94.  Fraloff  v.  New  York  Cent., 
etc.,  R  Cp.,  9  F.  Cas.  No.  6.025,  10 
Blatchf.   16. 

[a]  Speculation  by  Jury-— If  there 
is  no  proof  of  value  or  nature  of  con- 
tents of  a  lost  trunk,  the  jury  may 
give  damages  proportionate  -to  the 
value  of  the  articles  which,  in  their 
Judgment,  they  think  the  trunk  might 
fairly  contain.  Dill  v.  South  Caro- 
lina R.  Co.,  41  S.  C.  L.  168.  164,  62 
AmD  407  (where  the  court  said: 
"Hence,  It  becomes  necessary  to  in- 
quire how  the  value  of  the  article 
can  be  fixed?  I  know  of  no  better 
rule  than  that  stated  by  Garrjow,  B., 
Digitized-  by  VjOCJKTlC 
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it  liable  for  compensatory  damages.*5 

Exemplary  damages  may  be  given  where  the  loss 
or  injury  is  the  result  of  willfulness  or  such  negli- 
gence as  indicates  a  wanton  disregard  of  the  pas- 
senger's rights.96  By  statute  it  has  been  provided 
that,'  if  a  railroad  Company  carelessly  or  willfully 
injures,  or  allows  to  be  injured  or  lost,  any  baggage, 
it  shall  be  liable  to  the  owner  in  a  sum  not  less  than 
double  the  amount  of  the  actual  damage." 

[4  1602]  G.  Actions  for  Delay,  Loss,  or  Injury — 
1.  Nature  and  Form  of  Action.*8  An  action  for  loss 
of,  or  injury  to,  baggage  is  usually  brought  in  tort,** 
and  especially  is  this  the  proper  form  of  action 
where  the  passenger  has  accepted  and  retained  the 
baggage  in  a  damaged  condition.1  But  the  action 
may  be  brought  on  special  contract,  and  where  that 
is  substantially  the  form  of  action  allegations  as  to 
defendant's  disregard  of  duty  as  a  common  carrier 
will  be  treated  as  surplusage.  Trover  may  be  main- 
tained against'  a  carrier  for  baggage  which  is  wrong- 
fully detained,8  or  where*  the  goods  intrusted  to  it 
are  lost  by  its  act,  although  without  any  wrongful 
intent,  as  where  the  carrier  delivers  the  baggage  to 
a  wrong  person  by  mistake  or  under  a  forged  order,4 
or  where  the  carrier  ships  the  property  as  freight  in 
defiance  of  the  owner's  right  to  have  it  carried  as 
baggage  or  not  at  all.6    But  if  the  baggage  is  lost 


through  a  mere  omission  of  the  carrier,  as  where  it 
has  been  stolen  or  lost  through  its  negligence,  trover 
will  not  lie  even  after  a  demand  and  refusal,  as  in 
such  case  the  owner  should  bring  either  assumpsit 
or  a  special  action  on  the  case."  Assumpsit  is  of 
course  not  maintainable  if  the  baggage  is  being  car- 
ried free.7 

Conditions  precedent.  It  has  been  held  that  a 
statutory  provision  requiring  a  demand  in  writing 
before  bringing  a  suit  against  a  common  carrier  has 
no  application  to  a  suit  for  loss  of  baggage  during 
interstate  transportation.8  In  case  of  trover  for 
baggage  wrongfully  detained,  a  demand  from  the 
directors  of  the  company  for  the  baggage  need  not 
be  made;  it  is  sufficient  if  the  demand  is  made  on 
its  agents  who  are  charged  with  the  duty  of  receiv- 
ing, keeping,  and  delivering  baggage.* 

[$  1603]  2.  Who  May  Sue.10  The  person  check- 
ing the  baggage  in  connection  with  his  transporta- 
tion as  passenger  may  bring  an  action  for  breach  of 
the  contract  with  reference  to  such  baggage,  al- 
though he  is  not  the  real  owner  thereof.1*  On  the 
other  hand,  the  real  owner  may  bring  an  action  for 
the  loss  of,  or  injury  to,  his  property,  although  he 
is  not  the  person  who  as  passenger  checked  the  bag- 
gage for  transportation;1*  but  it  has  been  held  that 
he  cannot  maintain  an  action  on  the  contract  there- 


in Butler  v.  Baaing-,  2  C.  &  P.  613, 
12  ECL  764,  In  his  Instructions  to 
the  jury,  'to  give  damages  propor- 
tioned to  the  value  of  the  articles, 
which  you.  In  your  Judgment,  think 
the  box  did  and  might  fairly  contain.' 
This  was  the  course  adopted  by  the 
Recorder  In  this  case."  This  case 
was  decided  at  a  time  when  parties 
were  not  competent  witnesses.  It 
probably  would  not  be  followed/  to- 
day). 

96.  McCormlck  v.  Pennsylvania 
Cent.  R.  Co.,  80  N.  T.  S5S. 

96.  Chicago,  etc.,  R.  Co.  v.Whitten, 
90  Ark.  462,  119  8W  835,  21  AnnCas 
726;  Pittsburgh,  etc.,  R.  Co.  v.  Lyon, 
123  Pa.  140.  16  A  607,  10  AmSR  517. 
2  LRA  489;  Sullivan  v.  Southern  R. 
Co.,  74  S.  C.  377,  54  SE  586.  See  also 
Mcintosh  v.  Augusta,  etc.,  R.  Co.,  87 
S.  C.  181,  69  SE  159.  30  LRANS  889 
(upholding  a  judgment  Including 
punitive  damages  in  an  action  for  a 
willful  and  wanton  refusal  to  allow 
plaintiff  to  board  defendant's  car,  the 
refusal  being  based  on  the  ground 
that  plaintiff  was  carrying  a  piece  of 
ice). 

[a]  HegUgence  will  not  Justify 
an  award  of  exemplary  damage*  un- 
less the  carrier  is  guilty  of  willful- 
ness, wantonness,  or  conscious  In- 
difference to  consequences  from 
which  malice  will  be  Inferred.  Chi- 
cago, etc..  R.  Co.  v.  Whitten,  90  Ark. 
462.   119   SW  836.  21   AnnCas   726. 

fb]  Refusal  to  check  baggage.— 
Where  a  ticket  agent  refused  to 
check  the  baggage  of  a  passenger 
to  a  point  on  another  line  to  which 
the  passenger  had  bought  a  ticket, 
because  under  the  rules  of  the  com- 
pany he  could  check  only  to  the  junc- 
tional point,  and  on  return  of  the 
check  to  the  Junctional  point  he 
threw  the  baggage  out  of  the  car  and 
refused  to  take  further  charge  of  it, 
it  authorizes  a  recovery  of  punitive 
damages  by  the  passenger.  Sullivan 
v.  Southern,  R.  Co.,  74  S.  C.  377,  64 
SE  586. 

[c]  Refusal  to  deliver  at  regular 
stopping  place*— Where  a  company 
declines  to  sell  a  ticket  to  a  regular 
stopping  place  and  to  deliver  the  pas- 
senger's baggage  there,  the  jury  may 
award  exemplary  damages  if  the 
company  acts  willfully,  maliciously, 
or  so  negligently  as  to  Indicate  a 
wanton  disregard  of  the  rights  of 
others.  The  right  of  the  public  to 
travel  on  the  trains  of  a  carrier  "In- 
cludes the  right  to  stop  and  receive 


their  baggage  at  any  regular  station 
or  stopping  place  for  the  train  on 
-which  they  may  be  traveling.  Any 
regulation  that  deprives  them  of  that 
right  is  necessarily  arbitrary,  un- 
reasonable, and  illegal."  Pittsburgh, 
etc.,  R.  Co.  v.  Lyon,  123  Pa.  140,  150, 
16  A   607.  10  AmSR  517,   2  LRA  489. 

97.  New  Orleans,  etc.,  R.  Co.  v. 
Shackleford,  87  Miss.  610,  40  S  427, 
112  AmSR  461,  4  LRANS  1035,  6 
AnnCas  826  (construing  Rev.  Code 
[1892]    13569). 

[a]  This  statute  la  of  a  highly 
penal  nature  and  applies  only  to  such 
baggage  as  In  a  proper  sense  is  per- 
sonal baggage,  articles  of  wearing 
apparel,  etc.,  contained  in  the  usual 
trunk  carried  for  personal  con- 
venience as  a  receptacle  for  wearing 
apparel  and  the  like.  It  has  no  ap- 
plication to  a  drummer's  sample  case. 
New  Orleans,  etc.,  R.  Co.  v.  Schackle- 
ford.  87  Miss.  610.  40  S  427.  112  Am 
SR  461,  4  LRANS  1085  and  note,  6 
AnnCas  826. 

98.  Splitting  oauae  of  action  see 
Actions  1§   275-307. 

99.  Flint,  etc.,  R.  Co.  v.  Weir,  37 
Mich.  Ill,  26  AmR  499;Weed  v.  Sar- 
atoga, etc.,  R.  Co.,  19  Wend.  (N.  Y.) 
534;  Corry  v.  Pennsylvania  R.  Co., 
194  Pa.  516.  46  A  341.  See  also  Ac- 
tions i  151. 

1.  Atchison,  etc.,  R.  Co.  v.  Wilkin- 
son, 55  Kan.  83,  39  P  1043. 

[a]  After  action  properly  "brought 
for  conversion  plaintiff  is  not  bound 
to  accept  the  baggage  when  tendered 
so  as  to  have  his  right  of  recovery 
reduced  to  damages  for  detention  and 
Injury  to  the  property.  Lake  Shore, 
etc..  R.  Co.  v.  Warren,  3  Wyo.  134. 
6  P  724. 


[b]  Waiver. — Even  If  there  has 
been  a  conversion,  yet  if  the  passen- 
ger   subsequently    accepts    the    bag-     Gavin,    93    Tenn.    53,    23   «W    70 

'  -    - '--    —   -~J    *•'-     AmSR  902.   21   LRA  298 


gage  he  waives  the  wrong  and  his 
right  of  action  is  gone  and  at  most 
could  be  maintained  only  for  nom- 
inal damages.  McCormlck  v.  Penn- 
sylvania Cent.  R.  Co.  80  N.  T.  363. 
3.  Spencer  v.  Wabash  R.  Co.,  36 
App.  Div.  446,  56  NTS  948;  Shaw  v. 
Canadian   Pac.   R.  Co.,   5   Man.   198. 

3.  Cass  v.  New  York,  etc.,  R.  Co., 
1  E.  D.  Smith  (N.  Y.)  622. 

4.  Hawkins  v.  Hoffmann,  6  Hill 
(N.  Y.)   586,  41  AmD  767. 

B.  Southern  R.  Co.  v.  Brown,  192 
Ala.  389.  68  S  321. 

6.  Holmes  v.  Doane,  3  Gray 
(Mass.)  328;  Wolf  v.  Grand  Rapids, 
etc..    R.   Co..    149   Mich.    75,   112    NW 


732;  Tolano  v.  National  Steam  Nav. 
Co..  28  N.  Y.  Super.  318:  Hawkins  v. 
Hoffman,  6  Hill  (N.  Y.)  586.  41  AmD 
767. 

7.  Flint,  etc.,  R.  Co.  v.  Weir,  37 
Mich.  111.  26  AmR  499. 

8.  House  v.  Chicago,  etc.,  R.  Co.. 
SO  S.  D.  321,  138  NW  8W,  AnnCas 
1915C  1045. 

[a]  South  Dakota  statute. — Pol. 
Code  i  442,  requiring  demands  in 
writing;  to  be  made  on  common  car- 
riers for  damages  sustained  before 
bringing  suit,  has  no  application  to 
an  action  for  the  loss  of  baggage  of 
a  passenger  while  being  transported 
between  interstate  points.  In  view  of 
{  431,  providing  that  that  article  ap- 
plies only  to  the  transportation  of 
passengers,  property,  etc..  and  of 
property  solely  within  the  state,  and 
alsfo  to  shipments  from  a  point  with- 
in the  state  to  another  point  within 
the  state,  whether  transportation  Is 
wholly  within  the  state  or  partly 
within  the  state  and  partly  within 
an  adjoining  state  or  states.  House 
v.  Chicago,  etc.,  R.  Co..  30  S.  I).  321. 
138  NW  809,  AnnCasl915C  1045. 

9.  Cass  v.  New  York.  etc..  R.  Co., 
1  E.  D.  Smith    (N.  Y.)  522. 

10.  Blight  of  action  by  husband  or 


wife,  or  both,  for  loss  of  wife's  prop- 
erty generally  see  Husband  and  Wife 
[21  Cyc  15321. 


11.  Ky.— Illinois  Cent.  R.  Co.  v. 
Matthews,  114  Ky.  973.  72  SW  302. 
24  KyL  1766.  102  AmSR  316,  60  LRA 
846. 

Md. — Baltimore  Steam  Packet  Co. 
v.  Smith,  23  Md.  402,  87  AmD  575. 

Mass. — Malone  v.  Boston,  etc.,  R. 
Corp,  12  Gray  388,  74  AmD  598. 

N.  Y. — Rogers  v.  Long  Island  R. 
Co.,  1  Thomps.  &  C.  396. 

Tenn. — Pullman   Palace   Car  Co.   v. 

._    _  ..        .._....  42 


[a]  Treated  as  -owner  for  purposes 
of  action. — Where  a  traveler  is  not 
the  owner  of  goods  which  he  checks 
as  baggage,  but  is  liable  to  such 
owner  for  any  loss  of,  or  damage  to, 
them,  he  may  be  treated  as  their 
owner  for  the  purposes  of  an  action 
against  the  carrier  for  damage  to 
such  goods  In  its  hands.  Illinois 
Cent.  R.  Co.  v.  Matthews,  114  Ky- 
973.  72  SW  302.  24  KyL  1766,  101 
AmSR  316,  60  LRA   846. 

18.     N.     Y. — Curtis     v.     Delaware, 
etc.,  R.  Co.,  74  N.  Y.  116.  30  AmR  271. 

N.  C. — Brick  v.  Atlantic  Coast  Line 
R.  Co.,  145  N.  C.  203.  58  SE  1073.   122 


For  later  oaaes,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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for.19  Thus,  where  sample  cases  are  checked  by  a 
traveling  salesman,  his  principal,  to  whom  the  goods 
belonged,  may  maintain  an  action  for  their  loss," 
and  this  is  true  even  though  the  principal  was  un- 
disclosed and  the  baggage  was  checked  as  the  prop- 
erty of  the  agent;18  but  it  has  been  held  that,  as  a 
contract  of  transportation  is  personal,  the  principal 
cannot  sue  thereon  for  loss  of,  or  injury  to,  the 
baggage  even  under  an  assignment  of  the  claim  by 
the  salesman,19  It  has  also  been  held  that,  where  a 
member  of  a  partnership  takes  personal  property  of 
the  Arm  with  him  as  baggage,  the  firm  has  no  right 
of  action  against  the  carrier  for  injury  thereto.17 
Where  baggage  is  wrongfully  detained,  the  owner 
may  assign  his  title  thereto,  and  the  assignee,  after 
another  demand  therefor,  may 'maintain  an  action  in 
the  nature  of  an  action  of  trover.18 

Husband  and  wife.  A  husband  may  sue  for  the 
loss  of  baggage,  although  it  is  /not  transported  on 
the  train  with  him,  but  on  another  train  with  his 
wife.1'  He  may  also  sue  for  loss  of,  or  injury  to, 
baggage  belonging  to  his  wife,  where  he  travels 
with  her,80  or  where,  having  a  free  pass,  he  buys  a 
ticket  for  his  wife  and  delivers  her  trunk  to  the 
railroad  company  without  informing  the  company 
that  it  is  not  his.*1    A  wife  may  properly  be  joined 


AmSR  440.  13  AnnCas  328. 

Oh. — Toledo,  etc..  R.  Co.  v.  Am- 
baoh,  10  Oh.  Cir.  Ct.  490.  6  Oh.  Clr. 
Dec.  674. 

Eng. — Meux  v.  Great  Eastern  R. 
Co.,    [1896]    2  Q.   B.    387. 

Man. — Callan  v.  Canadian  Northern 
R.  Co..  19  Man.  141. 

13.  Weed  v..  Saratoga,  etc.,  R.  Co., 
19  Wend.  (N.  T.)  634;  Becher  v. 
Great  Eastern  R.  Co..  L.  R.  5  Q.  B. 
241;  Callan  v.  Canadian  Northern  R. 
Co..  19  Man.  141. 

fa}  Only  tie  passenger  or  his  as- 
signs* can  sue  a  railroad  company 
on  the  Implied  .contract  ■with  the.  pas- 
senger to  carry  safely  his  personal 
baggage,  .  arising  from  his  having 
purchased  a  ticket  for  his  convey- 
ance. Callan  v.  Canadian  Northern 
R.  Co..  19  Man.  141. 

[b]     Baggage    of    theatrical    com- 
pany.— Under  a  contract  to  transport 
the   baggage  and   personal   effects  of 
members    of    a    theatrical    company, 
each   member  may  maintain  a  sepa- 
rate suit  for  the  amount  of  his  dam- 
ages   by    reason   of   the   loss   of  'any 
portion  of  the  baggage  or  effects  be- 
longing   to   him,   as   the   promise   to 
transmit     their     baggage     inures     to 
their  benefit.     Spencer  v.  Wabash  R. 
Co..    36    App.    Div.    446.    65    NTS    948. 
As  to  right  of  person  for  whose  bene- 
fit a  contract  is  made  to  sue  thereon 
see   generally  Contracts  [9  Cyc  702]; 
Parties    [30  Cyc  44  et  seal. 

14.  '  Sloman  v.  Great  Western  R. 
Co..  67  N.  Y.  208;  Toledo,  etc.,  R.  Co. 
v.  Ambach.  10  Oh.  CI!-.  Ct.  490,  6  Oh. 
Clr.  Dec.  574;  Ft.  Worth,  etc..  R.  Co. 
v.  I.  B.  Rosenthal  Millinery  Co., 
(Tex.  Civ.  A.)  29  SW  196. 

15.  Lake  Shore,  etc.,  R.  Co.  v. 
Hochstlm.  67  111.  A.  614;  Trimble  v. 
Vew  York  Cent.,  etc.,  R  Co..  162  N. 
Y.  84.  56  NE  632.  48  LRA  115  [aft 
19    App.    Dlv.  403,  67  NTS  437]. 

[a]  Where  the  agent  plaoes  in  his 
ziutx  money  collected  for  his  em- 
iloyer,  from  which  he  Is  to  retain 
raveling  expenses,  accounting  only 
or  the  balance,  his  employer  has  not 
uch  title  \o  the  money  that  he  can 
ue  for  Its  loss.  Weed  v.  Saratoga, 
tc.   R.    Co.,  19  Wend.  (N.  Y.)  634. 

16.  Missouri  Pacific  R.  Co.  v.  Llv- 
rlght,    7   Kan.  A.  772,  63  P  763. 

fa]  Tluu,  where  the  traveling 
desman  of  a  firm  purchases  two 
ckets,  and  on  these  tickets  procures 
unks  or  sample  cases  belonging  to 
te  firm,  to  be  checked  and  trans- 
>rted  as  his  personal  baggage,  the 
impany  is  not  liable  to  the  firm  If 
Jury  results  to  the  contents  of  the 
unks.  even  though  the  salesman 
<slgns    his  claim  to.  the  firm,  since 


the  contract  of  transportation  Is  a 
personal  contract,  and  the  claim  for 
a  breach  is  not  assignable.  Missouri 
Pacific  R.  Co.  v.  Liverlght,  7  Kan.  A. 
772.  53  P  763. 

17.  Pennsylvania  R.  Co.  v.  Knight. 
68  N.  J.  L.  287,  33  A  845. 

18.  Cass  v.  New  York,  etc.,  R.  Co., 
1  E.  D.  Smith  (N.  Y.)  622. 

19.  Curtis  v.  Delaware,  etc.,  R. 
Co..  74  N.  Y.  116.  30  AmR  271.  See 
also  supra  §  1575. 

[a]  The  title  to  the  paraphernalia 
of  a  wife  which  have  been  paid  for 
and  furnished  by  the  husband  is.  In 
the  absence  of  evidence  of  a  gift 
thereof  to  the  wife,  In  him,  and  for 
an   injury   thereto   he   is   the  proper 

Earty  to  bring  an  action.     Curtis  v. 
lelaware.  etc..  R.  Co.,  74   N.  Y.  116, 
30  AmR  271. 

30.  Wlthey  v.  Pere  Marquette  R. 
Co..  141  Mich.  412,  104  NW  773.  113 
AmSR  533.  1  LRANS  352.  7  AnnCas 
57  and  note;  Burnes  v.  Chicago,  etc., 
R.  Co.,  167  Mo.  A.  62,  150  SW  1100. 

[a]  A  husband  paying  for  the 
transportation  of  himself  and  his  wife 
may  recover  for  loss  of  baggage, 
consisting  principally  of  the  wife's 
wearing  apparel.  Burnes  v.  Chicago, 
etc.,  R.  Co.,  167  Mo.  A.  62,  160  SW 
1100. 

21.  Malone  v.  Boston,  etc.,  R.  Co., 
12  Gray  (Mass.)  388,  74  AmD  598. 

22.  Keith  v.  New  York  Cent.  R. 
Co..  2  Oh.  Dec.  (Reprint)  126.  1  West 
LMonth  451;  Yazoo,  etc.,  R.  Co.  v. 
Baldwin,  113  Tenn.  205.  81  SW  699. 

23.  Yazoo,  etc.Tl.  Co.  v.  Baldwin, 
113  Tenn.  205.  81  SW  599. 

24.  The  State  of  New  York.  22  F. 
Cas.  No.  13,328,  7  Ben.  450;  Rawson 
v.  Pennsylvania  R.  Co.,  48  N.  Y.  212, 
8  AmR  513. 

28.  Godfrey  v.  Pullman  Co..  87  S. 
C.  361,  69  SE  666.  AnnCasl912B  971. 

26.  Baltimore  Steam  Packet  Co. 
v.  Smith.  23  Md.  402.  87  AmD  675; 
Prentice  v.  Decker.  49  Barb.  (N.  Y.) 
21. 

27.  Wlthey  v.  Pere  Marquette  R. 
Co..  141  Mich.  412,  104  NW  773.  113 
LRANS  533.  1  LRANS  352,  7  AnnCas 
57  and  note. 

28.  See  generally  Pleading  [31 
Cyc  1]. 

29.  See  generally  Pleading  [31 
Cyc  921.  And  see  Webb  v.  Atlantic 
Coast  Line  R.  Co.,  76  S.  C.  193.  66 
SE  954.  9  LRANS  1218,  11  AnnCas 
834  (holding  that,  where,  In  an  action 
against  a  carrier  by  a  traveling 
salesman  for  delay  In  delivery  of  a 
trunk,  the  complaint  alleged  that,  by 
disregard  of  plaintiffs  rights,  and 
through  willful  negligence  In  return- 
ing the  trunk,  plaintiff  w,as  not  able 


with  her  husband  in  a  suit  for  the  loss  of  her  bag- 
gage;22 and  the  right  to  maintain  the  action  is  not 
affected  by  the  fact  that  the  husband  was  traveling 
with  the  wife  without  a  ticket  and  without  paying 
fare.23  But  it  has  been  held  that,  where  the  legal 
title  to  the  property  constituting  the  baggage  is  in 
the  wife,  she  is  the  proper  person  to  sue;2*  and  if 
the  wife  knowingly  permits  her  husband  to  sue  for 
.the  loss  of  her  property,  and  aids  him  in  so  doing, 
she  is  estopped  to  sue  for  the  same  again  in  her 
own  name. 

Parent  and  child.  A  father  may  sue  for  the  loss 
of  baggage,  consisting  of  wearing  apparel  and  jew- 
elry, which  he  has  provided  for  the  use  of  his  infant 
daughter.28  A  father  paying  full  fare  for  himself, 
and  traveling  with  an  infant  child  of  such  tender 
years  that  by  custom  no  fare  is  demanded  for  its 
carriage,  may  recover  on  the  contract  of  carriage  for 
loss  of,  or  injury  to,  articles  bought  and  used  for 
the  child,  which  articles  are  part  of  the  father's 
baggage.2* 

[}  1604]  3.  Pleading.  The  rules  governing  the 
pleadings  in  civil  cases  generally,28  apply  in  an 
action  against  a  carrier  for  delay  in  delivery  of,  loss 
of,  or  injury  to,  a  passenger's  baggage,  with  respect 
to  the  complaint,  declaration,  or  petition,29  or  plea 

to  sell  any  dry  goods,  thereby  caus- 
ing him  inconvenience  and  loss  of 
time  and  business,  an  objection  that 
such  allegations  relate  to  special, 
remote,  and  speculative  damages,  not 
in  contemplation  of  the  parties,  Is 
not  well  founded). 


[a]  Complaints,  petitions,  or  dec- 
larations    held     ■umolent. — (l)     An 

amended  petition  in  an  action  against 
a  carrier  by  a  passenger  for  loss  of 
baggage,  alleging  that  plaintiff  was 
a  passenger  on  defendant  company's 
line  and  had  checked  her  trunk  to  her 
destination,  that  a  reasonable  time 
for  delivery  to  her  would  have  been 
one  day,  but  that  it  was  unreason- 
ably delayed  for  eleven  days,  that 
the  trunk  contained  all  the  wearing 
apparel  of  herself  and  two  minor 
children  who  were  with  her,  that  by 
reason  of  defendant's  negligence  in 
not  safely  transporting  the  trunk  and 
delivering  it  to  her  on  demand  she 
was  tortiously  deprived  of  the  use 
of  the  clothing  of  herself  and  chil- 
dren for  about  eleven  days,  and  that 
she  was  unable  to  buy  additional 
clothing  as  a  substitute  for  that  con- 
tained in  her  trunk,  greatly  to  her 
inconvenience,  Injury,  and  damage, 
stated  a  cause  of  action.  Ford  v. 
Atlantic  Coast  Line  R.  Co.,  8  Ga.  A. 
296.  68  SE  1072.  (2)  An  allegation 
that  plaintiff  delivered  her  suit  case 
to  an  employee  of  defendant  carrier 
as  cashier  of  its  freight  and  bag- 
gage depot,  to  be  retained  until  she 
called  for  the  same  In  two  days,  that 
she  relied  on  the  fact  that  such 
cashier  was  an  employee  of  defen- 
dant, that  she  called  thereafter  for 
the  suit  case  but  the  same  was  not 
delivered,  that  her  demand  was  re- 
fused, and  that  she  had  been  dam- 
aged to  a  certain  amount,  is  good  as 
against  a  demurrer,  although  the 
words  employed  are  not  the  most  apt 
and  exact,  and  the  allegations  are 
somewhat  ambiguous,  and  on  motion 
the  trial  court  might  have  required 
the  pleadings  to  be  corrected.  Lar- 
son v.  Great  Northern  R.  Co.,  108 
Minn.  519,  121  NW  121.  (3)  A  com- 
plaint, in  an  action  for  the  loss  of  a 
passenger's  baggage  by  the  derail- 
ment and  burning  of  a  baggage  car, 
which  alleges  that  the  derailment 
and  burning  was  caused  by  the  negli- 
gence of  the  carrier  whose  agent  was 
informed  of  the  contents  of  the  bag- 

fage  before  undertaking  its  transpor- 
atlon,  Is  sufficient.  Wells  v.  Great 
Northern  R.  Co.,  69  Or.  165.  114  P 
92,  116  P  1070.  34  LRANS  818,  825. 

[b]  Declaring  on  liability  as  ware- 
houseman.—A  declaration  against  a 
railroad  carrier,  alleging  the  delivery 
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or  answer,80  or  replication  or  reply.81  The  complaint, 
petition,  or  declaration  should  allege  facts  showing 
the  right  to  carriage  of  the  baggage,32  a  deliv- 
ery of  the  baggage  to  the  carrier,  and  a  failure 
to  deliver  to  the  passenger,34  or  other  breach  of  duty 
on  the  part  of  the  carrier;35  and  it  should  specifi- 
cally describe-  the  articles  lost  or  injured,  and  the 
extent  of  the  loss  or  damage;86  and,  if  special  dam- 
ages are  claimed,  it  should  allege  facts  showing  no- 
tice to  the  carrier  that  it  would  be  subject  to  special 
damages  in  case  6f  nondelivery.87  The  declaration 
for  lost  baggage  need  not  aver  that  plaintiff  Was  a 
passenger,  as  this  fact  may  be  proved  without  aver- 
ment by  the  possession  of  the  baggage  check  and 
ticket,  or  by  the  check  alone,  if  it  appears  that 
such  checks  are  not  given  until  the  passenger  tickets 
are  shown;8*  nor  is  it  necessary  to  describe  the 
receptacle  containing  the  articles,  as  baggage,40  or 


to  allege  that  the  hire  for  carrying  the  baggage  was 
part  of  the  money  paid  for  the  ticket.41  Where  the 
petition  states  the  facts  and  charges  the  carrier 
generally,  it  is  sufficient,  and  if  the  carrier  is  liable, 
either  as  carrier  or  as  warehouseman,  plaintiff  is  en- 
titled to  recover;42  and  the  rule  that  the  specific  acts 
of  negligence  relied  on  must  be  pleaded  does  not  ap- 
ply to  an  action  by  a  passenger  for  the  destruction 
of  her  baggage  before  a  reasonable  time  for  its  re- 
moval had  elapsed.48  A  complaint  against  a  con- 
necting carrier  for  loss  of  baggage  should  allege  that 
the  carriers  were  joint  contractors,  or  that  the  con- 
necting carrier  had  received  the  baggage.44 

Issues,  proof,  and  variance.  As  in  other  civil 
cases,45  only  such  matters  as  are  properly  put  in 
issue  by  the  pleadings  and  proof  may  be  considered 
as  an  element  of  the  cause  of  action,  or  as  grounds 
of  defense;46  and  the  proof  must  correspond  with 


of  certain  trunks  and  their  contents 
Into  Its  custody,  and  a  failure  to  re- 
deliver, but  not  alleging  that  the 
trunks  were  to  be  carried  as  bag- 
gage or  otherwise,  does  not  Bet  out 
a  cause  of  action  against  the  railroad 
company  as  a  carrier,  but  only  as  a 
warehouseman.  Southern  R.  Co.  v. 
Rosenheim,   1   Ga.   A.   766,   68   SE   81. 

30.  See  generally  Pleading  [31 
Cyc  126].  And  see  Martin  v.  New 
Jersey  Cent.  R.  Co.,  121  App.  Dlv. 
552.  106  NTS  226. 

[a]  ratine*  to  allege  nonpayment 
for  extra  baggage. — An  answer  which 
alleges  that  the  ticket  on  which  the 
baggage  was  checked  stipulated  that 
free  transportation  was  allowed  for 
one  hundred  and  fifty  pounds  of  bag- 
gage, and  limited  the  carrier's  lia- 
bility to  one  dollar  a  pound,  is  bad 
for  falling  to  allege  that  the  passen- 
ger did  not  pay  for  the  extra  bag- 
gage. Martin  v.  New  Jersey  Cent. 
R.  Co.,  121  App.  Dlv.  552,  106  NTS 
226. 

31.  See  generally  Pleading  £31 
Cyc  241].  And  see  Shaw  v.  Cana- 
dian Pac.  R.  Co.,  5  Man.  334. 

[a]  Heply  inconsistent  with  de- 
claration*—where  a  passenger  sues 
a  carrier  for  the  loss  of  baggage, 
and  declares  on  the  contract  to  carry 
safely,  and  the  carrier  sets  up  in 
defense  a  plea  that  its  liability  is 
limited  to  wearing  apparel  not  ex- 
ceeding $100  In  vauie,  a  replication 
setting  up  the  gross  negligence  of 
the  carrier  is  bad  on  demurrer.  Shaw 
v.  Canadian  Pac.  R.  Co.,  5  Man.  334. 

32.  Birmingham  R.  etc.,  Co.  v. 
Grant,  2  Ala.  A.  652,  66  S  769;  Mc- 
Klbbin  v.  Great  Northern  R.  Co.,  78 
Minn.  232,  80  NW  1052;  Bonner  v. 
De  Mendoza,   (Tex.  A.)   16  SW  976. 

[a]  Custom  of  carrying  sample 
trunks  as  baggage*— In  an  action  to 
recover  the  value  of  a  sample  trunk 
and  contents,  consisting  of  merchan- 
dise, belonging  to  plaintiffs,  which 
they  claim  was  delivered  by  one  of 
their  commercial  travelers  to  defen- 
dant, to  be  transported  as  his  bag- 

?:age  on  one  of  its  trains,  where  such 
runk  had  been  either  lost  or  stolen, 
the  complaint  must  not  only  show 
the  custom  or  manner  of  carrying 
trunks  of  commercial  travelers  as 
baggage,  but  also  must  aver  partic- 
ularly the  custom,  so  as  to  cover  all 
the  facts  In  the  case.  McKlbbln  v. 
Great  Northern  R.  Co.,  78  Minn.  232, 
80  NW  1052. 

[b]  Allegations  showing  relation 
of  carrier  and  passenger*— Where 
allegations  are  sufficient  to  raise  the 
relation  of  carrier  and  passenger 
they  are  also '  sufficient  to  show  the 
right  to  the  carriage  of  baggage. 
Bonner  v.  De  Mendoza,  (Tex.  A.)  16 
SW    976. 

33.  Park  v.  Southern  R.  Co.,  78 
S.  C.  302,  58  SE  931. 

[a]    Thus,  a  complaint  In  an  action 


for  the  loss  of  a  passenger's  bai 
gage,  which  alleges  that  plalntl 
holds   the   check  of   the   carrier,   al- 


fff 


leges  only  evidence  of  delivery,  and 
Is  bad  for  falling  to  allege  a  deliv- 
ery, of  the  baggage  to  the  carrier. 
Park  v.  Southern  R.  Co.,  78  S.  C. 
302.  58  SE  931. 

34.  Chicago,  etc.,  R.  Co.  v.  Conk- 
Iin,  32  Kan.  55,  3  P  762;  Larson  v. 
Great  Northern  R.  Co.,  108  Minn. 
519,   121   NW  121. 

[a]  A  bill  of  pavttoolars  which 
does  not  state  In  terms  that  plain- 
tiff was  a  passenger  on  the  com- 
pany's railroad,  or  that  the  com- 
pany was  guilty  of  any  negligence, 
but  which  does  allege  that  the  prop- 
erty was  delivered  to  the  agent  of 
the  company  to  be  forwarded  as  bag- 
gage on  the  first  passenger  train  of 
the  company,  and  that  the  carrier 
refused    to    deliver    the    property    to 

filaintiff,  but  kept  and  retained  it, 
s  sufficient.  Chicago,  etc.,  R.  Co.  v. 
Conklin,    32   Kan.    55,    3    P    762. 

35.  Birmingham  R.,  etc.,  Co.  v. 
Grant,  2  Ala.  A.   552,  56  S  769. 

[a]  Tor  lnatanoa,  a  count,  in  an 
action  against  a  carrier  for  Its  neg- 
ligence in  putting  oil  plaintiff's 
trunk  before  its  destination,  alleged 
that  plaintiff's  trunk  was  put  off  the 
car  to  which  he  transferred,  but  did 
not  allege  that  the  trunk  was  trans- 
ferred to  that  car  with  the  knowl- 
edge or  consent  of  defendant,  nor 
that  plaintiff  had  In  any  way  ac- 
quired the  right  to  have  his  trunk 
carried  on  that  car,  was  bad  on  de- 
murrer, fof  failure  to  show  that  the 
act  complained  of  was  a  breach  of 
defendant's  duty.  Birmingham  R.. 
etc.,  Co.  v.  Grant,  2  Ala.  A.  552,  56 
S    769. 

36.  Montgomery,  etc.,  R.  Co.  v. 
Culver,  75  Ala.  687,  61  AmR  483; 
Carter-Mullaly  Transfer  Co.  v.  An- 
gell,  (Tex.  Civ.  A.)  181  SW  237; 
Houston,  etc.,  R.  Co.  v.  Seale,  28 
Tex.  Civ.  A.  364,  67  SW  437.  But 
see  Texas,  etc.,  R.  Co.  v.  Russell, 
(Tex.  Civ.  A.)  97  SW  1090  (holding 
that,  in  an  action  by  a  passenger 
against  the  carrier  to  recover  for 
negligent  delay  In  delivering  plain- 
tiff's trunk  which  contained  the 
clothing  of  his  wife  and  child,  the 
value  of  the  use  of  the  same  being 
alleged  as  of  a  certain  sum,  the 
petition  was  not  insufficient  for  fall- 
ing to  itemize  the  articles  of  wear- 
ing apparel  alleged  to  have  been  de- 
layed). 

[a]  Bumolent  description. — (i)  a 
petition  which  enumerates  articles 
and  avers  that  they  were  proper  ar- 
ticles of  baggage,  necessary  for  the 
comfort,  convenience,  and  adorn- 
ment of  plaintiff  and  members  of 
her  family  who  were  traveling  with 
her  Is  sufficient  In  an  action  for  the 
recovery  for  loss  of  baggage.  Car- 
ter-Mullaly Transfer  Co.  v.  Angell, 
(Tex.  Civ.  A.)  181  SW  237.  (2)  A 
description  as  "one  trunk"  contain- 
ing certain  articles  designated,  and 
among  others  "clothing  and  personal 
wearing  apparel,"  Is  sufficient  In  a 
declaration   to  recover  for  a  failure 


to  deliver  baggage.  Montgomery, 
etc..  R.  Co.  ▼.  Culver,  76  Ala.  587.  61 
AmR   483. 

[b]  Xnsomolent  description*— A  pe- 
tition in  an  action  by  a  passenger 
for  damages  to  his  baggage,  which 
alleges  that  "the  totally  destroyed 
articles  In  said  trunk  consisted  of 
three  dresses  worth  $300;  that-  the 
articles  injured  consisted  of  shirt- 
waists, collars,  cuffs,  and  ladies'  un- 
dergarments," is  not  sufficiently 
specific,  an  itemised  list  of  the  cloth- 
ing destroyed  or  damaged,  with  the 
value  of  each,  and  the  extent  of  the 
damage  to  each  article  injured,  being 
essential.  Houston,  etc.,  R.  Co.  v. 
Seale,  28  Tex.  Civ.  A.  364,  366.  67 
SW  487. 

37.  Wehman  v.  Southern  R.  Co., 
74  S.  C.   286.   54    SE  360. 

38.  Illinois  Cent.  R.  Co.  v.  Cope- 
land,   24   111.   332,   76  AmD  749. 

33.  Illinois  Cent.  R.  Co.  v.  Cope- 
land,   24   111.   332,   76  AmD  749. 

40.  Ranchau  v.  Rutland  R.  Co.. 
71  Vt.  142,  43  A  11.   76  AmSR  761. 

41.-  Ranchau  v.  Rutland  R.  Co., 
71  Vt  142,  43  A  11,   76  AmSR  761. 

43.  Warner  v.  Burlington ,  etc.. 
R.  Co.,  22  Iowa  166,  92  AmD  389. 

43.  Wallace  v.  Detroit,  etc.,  R. 
Co.,  176  Mich.  128,  142  NW  558,  Ann 
Casl915B    631. 

44,  Felder  v.  Columbia,  etc..  R. 
Co.,  21  S.  C.  35,  53  AmR  656  (com- 
plaint held  not  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action). 
See  also  supra  S{  1593-1598. 

46.  .See  generally  Pleading  [31 
Cyc.  670J. 

46.  Pennsylvania  Co.  v.  Live- 
right,  14  Ind.  A.  518,  41  NE  850.  43 
NE  162;  Hetden  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  117.  65  SE  S87; 
Texas,  etc.,  R.  Co.  v.  Russell,  (Tex. 
Civ.  A.)  97  SW  1090;  Houston,  etc.. 
R.  Co.  v.  Seale,  28  Tex.  Civ.  A.  364. 
67  SW  437;  Altschuler  v.  Atchison, 
etc.,  R.  Co..  156  Wis.  146.  144  NW 
294,   49   LRANS.  491. 

I*]  Contributory  negligence. — 
Where  certain  articles  were  missing 
from  a  passenger's  trunk  when  It 
was  delivered  to  him  by  the  carrier, 
in  an  action  for  damages,  there  be- 
ing no  plea  of  contributory  negli- 
gence on  the  part  of  plaintiff  in  re- 
gard to  the  way  in  which  he  packed 
the  trunk,  and  the  trunk  having; 
been  received  by  defendant  without 
objection,  with  full  knowledge  of 
the  way  that  it  was  packed,  de- 
fendant was  precluded  from  making 
the  defense  of  contributory  negli- 
gence. Texas,  etc.,  R.  Co,  v.  Russell. 
(Tex.  Civ.  A.)   97  SW  1090. 

[b]  Demand*— (1)  Where,  in  an 
action  for  loss  of  baggage,  the  only 
defense  is  the  general  denial,  it  is 
Immaterial  when  plaintiff  demanded 
her  baggage.  Helden  v.  Atlantic 
Coast  Line  R.  Co..  84  S.  C.  117,  65  SE 
987.  (2)  Where,  in  an  action  to  re- 
cover the  value  of  a  lost-  trunk 
checked  by  plaintiff  while  traveling 
on    defendant's    railroad,    there   was 
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the  pleadings.47  Where  the  cause  of  action  alleged 
in  the  petition  is  a  loss  of  baggage  in  interstate 
transportation  'which  is  governed  by  federal  laws, 
defendant  is  not  deprived  of  a  defense  thereunder, 
under  its  general  traverse,  because  of  pleading  a 
special  defense  founded  on  a  state  law.48  A  carrier 
sued  for  the  loss  of  baggage  consisting  of  wearing 
apparel  may  not  prove  that  the  articles  had  a  market 
value  as  second-hand  articles  and  prove  second- 
hand value;49  nor  may  it  show  that  the  passenger 
was  a  gambler  and  that  he  had  hi  his  trunk,  in  addi- 
tion to  the  wearing  apparel,  a  gambler's  complete 
outfit.60 

[J  1605]  4.  Evidence — a.  Presumptions  and  Bur- 
den of  Proof.51  As  in  civil  cases  generally,52  in  an 
action  against  a  carrier  for  the  delay  of,  loss  of,  or 
injury  to,  baggage,  the  burden  of  proof  in  the  first 
instance  is  on  plaintiff  to  prove  his  cause  of  action,53 


such  as  the  delivery  of  his  baggage  to  the  carrier,54 
and  that  the  loss  did  not  occur  before  the  baggage 
came  into  defendant's  possession,55  or  after  it  left 
its  possession;56  and,  in  the  case  of  personal  effects 
taken  into  a  coach  and  not  checked  as  baggage,  the 
burden  is  on  plaintiff  to  show  that  they  were  lost 
through  the  carrier's  negligence.57  But  where  plain- 
tiff shows  delivery  of  the  baggage  in  good  condition 
to  the  carrier,  and  the  latter 's  failure  to  deliver 
the  same,  or  that  there  was  a  loss  or  injury  to  the 
baggage  when  delivered  to  him,  he  makes  out  a 
prima  facie  case;58  and  it  is  then  incumbent 
on  defendant,  in  order  to  avoid  liability,  to  show 
a  proper  delivery,59  or  that  it  has  not  converted 
the  baggage,60  or  otherwise  to  explain  why  it  has 
not  been  delivered  in  such  a  way  as  to  relieve 
the  carrier  of  liability.61  Thus,  where  plaintiff 
proves  the  receipt  of  the  baggage  by  the  carrier  and 


nothing  to  Indicate  how  long  the 
trunk  remained  In  the  carrier's 
hands,  or  that  it  was  ever  ready  for 
delivery,  the  time  when  plaintiff 
made  a  demand  for  the  trunk  was 
not  a  controlling  factor.  Penn- 
sylvania Co.  v.  Liveright,  14  Ind.  A. 
618,    41    NB    350,    43    NE    162. 

[c]  limitation  of  liability  lor 
negllgence^-In  an  action  by  a  pas- 
senger for  damages  to  his  baggage, 
where  the  petition  does  not  allege 
that  the  damages  were  caused  by 
defendant's  negligence,  the  question 
of  the  validity  of  a  stipulation  limit- 
ing the  company's  liability  for  loss 
due  to  its  negligence  does  not  arise. 
Houston,  etc.,  R.  Co.  v.  Seale,  28  Tex. 
Civ,  A.   364,   67   SW   437. 

47.  111. — <Jraham,  etc.,  Transp. 
Co.  v.  Toung.  117  111.  A.  257. 

Mich. — Crowley  v.  Grand  Trunk 
R.  Co..  185  Mich.  482,  152  NW  215; 
Wallace  v.  Detroit,  etc.,  R.  Co.,  176 
Mich.  128,  142  NW  558,  AnnCasl915B 
631. 

Mo. — Hubbard  v.  Mobile,  etc.,  R. 
Co.,  112  Mo.  A.  459,  87  SW  52. 

N.  C. — Newberry  v.  Seaboard  Air 
Line  R.  Co.,  160  N.  C.  156,  76  SE  238. 

S.  C. — Heiden  v.  Atlantic  Coast 
Line  R.  Co.,  84  S.  C.  117,  65  SE  987; 
Sonneborn  v.  Southern  R.  Co.,  66  S. 
C.   502,  44   SE  77. 

Vt. — Ranchau  v.  Rutland  R.  Co., 
71  Vt.  142,  43  A  11,  76  AmSR  761. 

[a]  Under  general  denial. — (1)  In 
an  action  for  the  loss  of  baggage, 
evidence  for  the  carrier  that  the 
baggage  was  destroyed  by  fire  at 
its  station,  without  fault  on  its  part, 
after  the  baggage  had  remained 
there  uncalled  for  for  sixteen  days, 
is  Inadmissible  under  the  general 
denial,  for  it  merely  proves  a  state 
of  facts  under  which  it  may  be  re- 
lieved from  liability,  although  the 
allegations  of  the  complaint  are  true. 
Heiden  v.  Atlantic  Coast  Line  R. 
Co.,  84  S.  C.  117,  65  SE  887.  (2)  By 
a  circuit  court  rule,  that  affirmative 
defenses  must  be  pleaded,  adopted 
under  Comp.  L.  (1897)  5  10074,  a 
tariff  schedule  was  not  admissible 
under  the  general  issue  to  show  a 
limitation  of  the  carrier's  liability 
for  loss  of  baggage.  Crowley  v. 
Grand  Trunk  R.  Co.,  185  Mich.  482, 
152  NW  215. 

[b]  Statements  of  agent*— In  an 
action  for  loss  of  baggage,  where 
the  declaration  was  based  on  the 
carrier's  liability  as  an  insurer,  it 
was  proper  to  admit  a  statement  by 
the  carrier's  agent,  when  the  pas- 
senger presented  the  checks  on  his 
arrival,  that  he  did  not-  have  time 
to  attend  to  the  baggage  then,  over 
an  objection  that  such  statement 
was  not  within  the  declaration  since 
it  tended  to  show  that  the  passenger 
had  had  no  reasonable  opportunity  to 
remove  the  baggage.  Wallace  v.  De- 
troit, etc.,  R.  Co.,  176  Mich.  128,  142 
NW    558,    AnnCasl916B    631. 

[o]     Telegrams. — Where,  in  an  ac- 
tion  for   breach    of   contract    with   a 
local    station    agent,    the    issues    in- 
volved the  authority  of  the  agent  to 
riOCX— 78] 


make  the  contract,  telegrams  be- 
tween him  and  the  general  passenger 
agent  were  competent  to  show  the 
nature  of  the  contract  and  the  re- 
strictions imposed  on  the  local  agent. 
Newberry  v.  Sea  Board  Air  Line  R. 
Co.,  160  N.  C.  156,  76  SE  238. 

[d]  Special  damages. — In  an  ac- 
tion against  a  railroad  company  for 
putting  off  trunks  of  sample  cloth- 
ing at  a  station  during  a  severe  rain, 
without  protection,  under  the  issue 
of  willful  negligence.  It  is  proper  to 
show  special  damage.  Sonneborn  v. 
Southern  R.  Co.,  65  S.  C.  502,  44  SE 
77. 

48.  Wright  v.  Southern  Pac.  Co., 
181   Mo.  A.   137,   167   SW  1137. 

"The  'answers  plead  a  defense 
founded  upon  the  statutory  law  of 
California  as  applied  by  defendants 
to  a  provision  in  the  ticket  that 
'baggage  liability  is  limited  to  wear- 
ing apparel  not  to  exceed  one  hun- 
dred dollars  for  a  whole  ticket  (this 
was  a  whole  ticket)  and  fifty  dol- 
lars for  one-half  ticket.'  The  an- 
swers do  not  base  this  defense  upon 
the  Carmack  Amendment  to  the  Hep- 
burn Act,  (Act  June  29,  1906.  c.  3691, 
34  Stat.  593  [U.  S.  Comp.  St.  Supp. 
1911.  p.  13071),  and  plaintiff  con- 
tends that  this  omission  precludes 
defendants  from  employing  such  de- 
fense, but  we  do  not  accept  this  view 
of  the  pleaded  Issues.  The  facts 
alleged  in  the  petition  and  conceded 
in  the  answers  show  conclusively 
that  the  transaction  in  question  was 
in  the  field  of  Interstate  commerce, 
and  therefore  must  be  considered  as 
governed  by  the  National  laws 
which,  since  their  enactment,  nave 
superseded  all  State  laws  and  poli- 
cies pertaining  to  the  subject.  .  .  . 
In  substance  the  petition  alleges  a 
cause  of  action  under  the  National 
laws  and  the  fact  that  a  special  de- 
fense founded  on  a  State  law  Is 
pleaded  will  not  deprive  defendants 
of  the  defenses  raised  by  the  gen- 
eral traverse  in  their  answers." 
Wright  v.  Southern  Pac.  R.  Co.,  181 
Mo.  A.  137,  139,  167  SW  1137. 

48.  Missouri,  etc.,  R.  Co.  v. 
Hailey,  (Tex.  Civ.  A.)  166  SW  1119. 
See  also  supra  8  1601. 

60.  Missouri,  etc.,  R.  Co.  v. 
Hailey,    (Tex.  Civ.  A.)    156  SW  1119. 

51.  Possession  of  check  as  pre- 
sumptive evidence  of  deUvery  and 
ownership  of  baggage  see  supra  | 
1671. 

52.  Burden  of  proof  generally  see 
Evidence   [16   Cyc  926]. 

Presumptions  generally  see  Evi- 
dence  ri6  Cyc  1050]. 

53.  Denver  Omnibus,  etc.,  Co.  v. 
Gast,  54   Colo.  17,  129  P  233. 

[a]  Ownership  of  trunk  in  ques- 
tion.— Plaintiff  has  the  burden  or  es- 
tablishing that  a  trunk  admitted  to 
have  been  received  by  defendant 
carrier  at  a  certain  address  was  his 
trunk.  Denver  Omnibus,  etc.,  Co.  v. 
Gast,  54   Colo.   17.   129  P  233. 

54.  Lustig  v.  International  Nav. 
Co..   38   Misc.   802.   78   NYS   885. 

Vecesslty  for  and  what  constitutes 


delivery  see  supra   5!   1685-1587. 

65.  McQuesten  v.  Sanford,  40  Me. 
117;  Ringwalt  v.  Wabash  R.  Co.,  46 
Nebr.    760.   64   NW  219. 

[a]  Where  baggage  la  sent  to 
the  station  by  an  expressman  and  at 
the  end  of  the  journey  it  is  found 
that  articles  have  been  stolen  there- 
from, the  railroad  company  is  not 
liable,  in  the  absence  of  proof  that 
the  trunk  had  not  been  opened  before 
delivery  at  the  station.  Ringwalt  v. 
Wabash  R.  Co.,  45  Nebr.  760,  64  NW 
219 

6*6.  Du  Bois  v.  New  York,  etc.,  R. 
Co.,   110  NYS  996. 

[a]  Thus,  where,  in  an  action  for 
loss  of  baggage  from  plaintiff's 
trunk,  transported  by  defendant,  it 
was  shown  that,  on  arrival  at  the 
destination,  when  the  trunk  was  de- 
livered by  defendant  to  a. transfer 
company,  it  was  found  that  the  lock 
was  broken,  but  plaintiff  submitted 
no  proof  as  to  the  possession  of  the 
trunk  from  the  time  it  was  received 
from  defendant  up  to  the  time  she 
examined  it,  except  that  it  was  taken 
to  the  office  of  the  express  company, 
where  it  remained  overnight,  plain- 
tiff could  not  recover.  Du  Bois  v. 
New  York,  etc.,  R.  Co.,  110  NYS  996. 

57.  Missouri,  etc.,  R.  Co.  v.  Kirk- 
patrick,    (Tex.   Civ.   A.)   166   SW   500. 

58.  Ross  v.  St.  Louis,  etc.  R.  Co., 
185  Mo.  A.  154.  170  SW  920;  Hubbard 
v.  Mobile,  etc.,  R.  Co.,  112  Mo.  A.  459, 
87  SW  52;  Garvey  v.  Camden,  etc., 
R.  Co.,  1  Hilt.  (N.  Y.)  280,  4  Abb 
Pr.  171;  Fleischman  v.  Southern  R., 
76  8.  C.  237,  66  SE  974,  9  LRANS 
519. 

59.  Matteson  v.  New  York  Cent, 
etc.,  R.  Co..  76  N.  Y.  381. 

60.  Hasbrouck  v.  New  York  Cent., 
etc.,  R.  Co.,  202  N.  Y.  363,  95  NE  808, 
35  LRANS  637,  AnnCasl912D  1150 
[aff  137  App.  Div.  632,  122  NYS  123 
(aff  64  Misc.  478,  119  NYS  735)]; 
Fleischman,  etc.,  Co.  v.  Southern  R. 
Co.,  76  S.  C.  237,  66  SE  974,  9  LRANS 
619. 

61.  Ga. — Southern  R.  Co.  v.  Bd- 
munson,  123  Ga.  474.  51  SE  388. 

Ind. — Cleveland,  etc.,  R.  Co.  v.  Tay- 
lor,  9    Ind.   A.    689,   35   NE   623. 

Miss. — Zelgler  v.  Mobile,  etc.,  R. 
Co.,  87  Miss.  367,  39  S  811. 

N.  Y. — Garvey  v.  Camden,  etc.,  R. 
Co..   1   Hilt.    280,   4    AbbPr   171. 

N.  C. — Perry  v.  Sea  Board  Air  Line 
R.  Co.,  171  N.  C.  158,  88  SE  156,  LRA 
1916E  478;  Williams  v.  Southern  R. 
Co.,  155  N.  C.  260,  71  SE  346. 

S.  C. — Meyer  v.  Atlantic  Coast  Line 
R.  Co.,  92  S.  C.  101,  76  SB  209. 

[a].  For  example,  where  a  com- 
plaint showed  that  plaintiff  pur- 
chased a  ticket  and  became  a  pass- 
enger on  defendant's  train,  delivering 
her  valise  to  defendant  and  receiving 
a  check  as  evidence  of  its  delivery 
and  identity,  and  that,  on  arriving 
at  her  destination,  she  demanded  the 
baggage,  but  defendant  refused  to 
deliver  it,  the  burden  was  on  the 
carrier  to  set  up  its  excuse,  if  it  had 
one.  Cleveland,  etc..  R.  Co.  v.  Tyler, 
9  Ind.  A.   689.  35  NE  523. 
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the  loss  or  injury  while  in  its  possession,  it  is  then 
incumbent  on  the  carrier  to  excuse  itself  by  showing 
ing  that  the  loss  was  caused  by  an  act  of  God  or 
of  the  public  enemy,  or  by  some  inevitable  acci- 
dent,82 or  that  its  liability  had  been  changed  to  that 
of  a  warehouseman.63  Where  the  circumstances  are 
such  as  to  show  that  the  carrier  held  the  baggage  as 
a  warehouseman,  the  burden  of  proof  is  on  plaintiff 
to  prove  want  of  care  on  the  part  of  defendant  as 
the  proximate  cause  of  the  loss  or  injury,6*  and  that 
plaintiff  exercised  reasonable  diligence  in  calling 
for  the  baggage.*5  But  where  negligence  is  the  basis 
of  the  action,  proof  of  delivery  to  the  carrier  and 
failure  to  account  for  the  property  without  explana- 
tion is  sufficient  to  raise  a  presumption  of  negligence 
and  to  take  the  case  to  the  jury;*6  and  the  burden 
is  then  on  the  carrier  to  prove  that  the  baggage  has 
not  been  lost  or  injured  through  its  negligence.*7 
The  burden  of  proving  limitation  of  liability  is  on 
defendant.68  Where  a  passenger  riding  on  a  pass, 
and  accompanied  by  his  son  who  is  riding  on  a 
ticket,  has  two  bundles  checked  as  baggage,  it  may 
be  assumed  in  the  absence  of  evidence  to  the  con- 


trary that  the  bundle  containing  his  own  property 
was  checked  on  his  pass.69 

In  case  of  connecting  lines.  Where  the  baggage 
is  checked  over  several  connecting  lines,  the  burden 
is  on  plaintiff  to  show  a  receipt,  by  defendant  car- 
rier, of  the ,  baggage  in  good  order,  after  which  it 
rests  on  the  carrier  to  show  a  delivery  by  it  in  the 
same  order,70  or  that  it  was  received  by  it  in  the 
order  in  which  it  was  delivered  to  the  owner."  In 
case  of  a  total  loss  of  baggage,  as  distinguished 
from  mere  damage  to  it,  a  presumption  of  negligence 
arises  against  the  initial  carrier.  But  where  it  is 
shown  that  the  initial  carrier  delivered  the  baggage 
to  another  carrier  just  as  it  received  it  from  the 
passenger,  the  presumption  against  it  will  be  re- 
butted and  transferred  to  the  other  carrier;  and 
unless  the  latter  rebuts  such  presumption  of  negli- 
gence thus  cast  on  it  it  will  be  held  responsible.73 
Where  the  carrier  claims  that  the  contract  for  trans- 
porting the  baggage  over  connecting  lines  was  ille- 
gal, as  being  in  violation  of  federal  statutes,  it  has 
the  burden  of  maintaining  this  claim.74 

[,  1606]    b.  Admissibility;75  Witnesses.    The  ad- 


63.  Ala. — Montgomery,  etc.,  R.  Co. 
v.   Culver,  -76  Ala.   587.  51   AmR  488. 

Ind. — Toledo,  etc.,  R.  Co.  v.  Tapp, 
6   Ind.   A.   304,   33   NE  462. 

Kan. — Chicago,  etc.,  R.  Co.  v.  Conk- 
lln,  32  Kan.  55,  3  P  7S2. 

Mich. — Wallace  v.  Detroit,  etc.,  R. 
Co.,  176  Mich.  128,  142  NW  558,  Ann 
Casl915B  631. 

N.  Y. — Caldwell  v.  Erie  Transfer, 
Co.,  13  Misc.  37,  33  NY8  993. 

Oh. — Toledo,  etc.,  R.  C.  v.  Ambach, 
10  Oh.  Cir.  Ct.  490,  6  Oh.  Clr.  Dec.  574. 

Pa. — Camden,  etc.,  R.  Co.  v.  Bal- 
dauf,  16- Pa.  67,  56  AmD  481. 

S.  C. — Harzburg  v.  Southern  R.  Co., 
65  S.  C.  539,  44  SE  75;  Sonneborn  v. 
Southern  R.  Co.,  65  S.  C.  602,  44  SE 
77. 

Can. — Pelland  v.  Canadian  Pac.  R. 
Co..  7  Montr.  Super.  131. 

[a]  Tiru  by  act  of  God. — The  de- 
fense that  a  Are  was  caused  by  an 
act  of  God  is  an  affirmative  one 
which  the  carrier  must  prove  by  a 
preponderance  of  the  evidence.  Wall- 
ace v.  Detroit,  etc.,  R.  Co.,  176  Mich. 
128,    142    NW    668,   AnnCasl915B   631. 

[b]  CoUision*— In  an  act  against 
a  carrier  to  recover  the  value  of 
personal  baggage  lost  in  a  collision, 
the    burden    is    on    defendant,    after 

firoof  of  the  collision,  to  show  that 
t  exercised  ordinary  care.  Toledo, 
etc.,  R.  Co.  v.  Ambach,  10  Oh.  Clr.  Ct. 
490,  6  Oh.  Cir.  Dec.  674. 

63.  Bartholomew  v.  St.  Louis,  etd, 
R.  Co.,  53  111.  227,  6  AmR  46;  Chicago, 

■  etc.,  R.  Co.  v.  Fairclough.  52  111.  106; 
Hubbard  v.  Mobile,  etc.,  R.  Co.,  112 
Mo.  A.   459,   87  SW  62. 

[a]  Otherwise  stated,  the  rule  Is 
that,  in  an  action  against  a  carrier 
for  the  loss  of  baggage,  the  burden 
is  on  the  carrier  to  show  that  it 
had  discharged  its  duty  as  carrier  by 
unloading  the  baggage  at  its  destina- 
tion in  good  order,  and  by  keeping 
it  a  reasonable  time  subject  to  the 
passenger's  orders,  and  that  any 
damage  to,  or  loss  of,  the  baggage 
occurred  subsequently,  while  it  was 
acting  merely  as  warehouseman.  Hub- 
bard v.  Mobile,  etc.,  R.  Co.,  112  Mo. 
A.    469,    87    SW    62. 

64.  Ala. — Central  of  Georgia  R. 
Co.  v.  Jones.  160  Ala.  379,  43  S  675, 
124  AmSR  71,   9  LRANS   1240. 

Ga. — Georgia  R.,  etc..  Co.  v.  Thomp- 
son,  86   Ga.   327,   12   SE  640. 

111. — Bartholomew  v.  St.  Louis,  etc., 
R.  Co..  63   111.   227.  5  AmR  45. 

Iowa. — Mote  v.  Chicago,  etc.,  R.  Co., 
27  Iowa  22.  1  AmR  212. 

Ky. — Wald  v.  Louisville,  etc..  R. 
Co..  92  Ky.  646,  18  SW  860,  13  KyL 
863. 

Mass. — Murray  v.  International  SS. 
Co..  170  Mass.  166,  48  NB  1093,  64 
AmSR    290. 

Mo. — Cohen  v.  St.  Louis,  etc.,  R. 
Co.,  59  Mo.  A.  66. 


N.  Y. — Curtis  v.  Delaware,  etc.,  R. 
Co.,    74    N.   Y.    116.   80    AmR    271. 

N.  C. — Kahn  v.  Atlantic,  etc.,  R. 
Co.,' 115  N.  C.  688.  20  SE  169. 

Oh. — Pennsylvania  Co.  v.  Miller,  35 
Oh.  St.   541.  35  AmR  620. 

Tex. — Galveston,  etc..  R.  Co.  v. 
Smith,  SI    Tex.   479,  17  SW  133. 

[a]  Proof  of  the  loss  of  the  bas> 
gnge  after  arrival  raises  a  presump- 
tion that  the  carrier's  agent  was  neg- 
ligent. Central  uf  Georgia  R.  Co.  v. 
Jones,  150  Ala.  379,  43  S  675,  124  Am 
SR    71,    »    LRANS    1240. 

66.  Church  v.  New  York  Cent,  etc., 
Co.,  116  NYS  560  [aff  185  App.  Div. 
914  mem.  119  NYS  1117  mem  (aff 
201  N.  Y.  688.  mem.  96  NE  1125 
mem)]. 

66.  U.  S  —  The  Priscilla.  106  Fed. 
739  [rev  on  the  facts  114  Fed.  836.  62 
CCA  470]. 

Ga. — Rome  R.  Co.  v.  Wimberly,  75 
Ga.  216.  68  AmR  468. 

111. — Rice  v.  Illinois  Cent.  R.  Co., 
22  111.  A.  643. 

Nebr. — Campbell  v.  Missouri  Pac. 
R.  Co..  78  Nebr.  479.  Ill  NW  126. 

N.  Y. — Hasbrouck  v.  New  York 
Cent.,  etc.,  R.  Co..  202  N.  Y.  363,  95 
NE  808,  35  LRANS  537,  AnnCasl912D 
1150  [aff  187  App.  Div.  582.  122  NYS 
123  (aff  64  Misc.  478.  118  NYS  735)]; 
Wheeler  v.  Oceanic  Steam  Nav.  Co., 
125  N.  Y.  165,  26  NE  248.  21  AmSR 
729;  Steers  v.  Liverpool,  etc.,  SS.  Co., 
67  N.  Y.  1,  15  AmR  458;  Saleeby  v. 
New  Jersey  Cent.  R.  Co.,  99  App.  Div. 
168.  90  NYS  1042  [aff  184  N.  Y.  597 
mem,  77  NE  1196  mem];  Van  Home 
v.  Kermit.  4  E.  D.  Smith  453:  Downey 
v.    Inman,   etc.,   SS.   Co.,   2   NYS   659. 

See  also  Bailments  {  160. 

[a]  XUustratlona. — (1)  Where  bag- 
gage delivered  at  a  station  to  the 
agent  on  the  arrival  of  a  train  could 
not  be  found  the  next  morning,  and 
there  was  no  explanation  given  as 
to  the  loss,  the  presumption  of  negli- 
gence arose.  Campbell  v.  Missouri 
Pac.  R.  Co..  78  Nebr.  479.  Ill  NW  126. 

(2)  Likewise,  the  failure  of  the  car- 
rier to  account  for  the  loss  qf  bag- 
gage which  was  stored  with  It  for 
the  night  will  warrant  an  inference 
that  the  baggage  was  stolen  by  its 
employees  or  was  lost  In  consequence 
of  their  gross  neglect.  Rome  R.  Co. 
v.  Wimberry,  75  Ga.  316,  58  AmR  468. 

(3)  Loss  of  baggage  caused  by  the 
baggage  car  .  breaking  through  a 
bridge  was  presumably  caused  by  the 
negligence  of  the  company.  In  this 
case   the  passenger  was  riding  on  a 

Sass  which  limited  the  carrier's  lia- 
ility  to  losses  caused  by  negligence. 
Rice  v.  Illinois  Cent.  R.  Co.,  22  111. 
A.  643. 

67.  Southern  R.  Co.  v.  Foster,  7 
Ala.  A.  487,  60  S  993;  Burnell  v. 
New  York  Cent.  R.  Co..  45  N.  Y.  184, 
6  AmR  61;   Wells  v.  Great  Northern 


R.  Co.,  69  Or.  165,  114  P  92.  116  P 
1070,  34  LRANS  818,  825;  Hoffora  v. 
New  York  Cent.,  etc.,  R.  Co.,  43  Pa- 
Super.  303.  But  see  Kahn  v.  Atlan- 
tic, etc.,  R.  Co..  115  N.  C.  638.  20  SE 
169  (holding  that  there  was  nothing 
in  the  case  to  take  it  out  of  the 
rule  that  plaintiff  must  prove  negli- 
gence, and  that  the  burden  is  not  on 
defendant  to  show  that  the  loss  did 
not  occur  through  his  negligence). 

[a]  A  carrier  undertaking,  pur- 
suant to  an  express  contract  limit- 
ing liability,  to  carry  a  passenger's 
baggage  has  the  burden  of  disprov- 
ing that  the  negligence  of  its  em- 
ployees resulted  In  the  loss  of  the 
baggage.  Wells  v.  Great  Northern 
R.  Co.,  59  Or.  165.  114  P  92,  116  P 
1070.  34  LRANS  818.  825. 
'  68.  Morgan  v.  Woolverton.  136 
App.  Div.  351.  120  NYS  1008  raff  203 
N.  Y.  52,  96  NE  354,  36  LRANS  640]; 
Verner  v.   Sweitxer,   32   Pa.   208. 

68.  Denver,  etc.,  R.  Co.  v.  Johnson. 
50  Colo.  187.  114  P  650,  AnnCasl912C 
627. 

70.  Georgia  Southern,  etc.,  R.  Co. 
v.  DuBose,  9  Ga.  A.  607,  71  SE  945; 
Galveston,  etc.,  R.  Co.  v.  Schafer- 
meyer,  31  Tex.  Civ.  A.  586.  72  SW 
1037.  But  see  Midland  R.  Co.  v. 
Bromley.  17  C.  B.  372.  84  ECL  372. 
139  Reprint  1116  (holding  that.  In  an 
action  against  a  railroad  company  for 
not  delivering  luggage  to  another 
railroad  company  at  B,  to  be  car- 
ried by  such  last  mentioned  company 
from  B  to  C,  plaintiff  must  give  such 
evidence  of  a  nondelivery  at  B  as 
preponderates  over  the  presumption 
of  a  delivery;  it  is  not  enough  to 
show  that  the  luggage  never  reached 
C,  or  to  give  evidence  which  Is 
equally  consistent  with  a  loss  by  the 
one  company  as  by  the  other). 

Presumptions  m  to  where  Injury 
or  loss  occurred  see  supra  $  1598. 

71.  Eckstein  v.  Woolverton,  111 
NYS   635. 

[a]  Thus,  proof  that  a  person  de- 
livered baggage  in  good  condition  to 
a  carrier,  and  that  it  was  delivered 
in  a  damaged  condition  by  a  trans- 
fer company  at  his  residence,  casts 
on  the  company  the  burden  of  show- 
ing that  the  baggage  was  transferred 
to  it  by  the  carrier  in  the  condition 
in  which  it  was  delivered  at  the 
owner's  residence.  Eckstein  v.  Wool- 
verton, 111  NYS  535. 

73.  Galveston,  etc,  R.  Co.  v. 
Schafermeyer,  31  Tex.  Civ.  A.  586. 
72  SW  1037. 

73.  Galveston,  etc.,  R.  Co.  v. 
Schafermeyer.  81  Tex.  Civ.  A.  586, 
72  SW  1037. 

74.  Altschuler  v.  Atchison,  etc. 
R.  Co..  156  Wis.  146,  144  NW  294. 
49  LRANS  491. 

76.  Baggage  check  as  evidence  see 
supra  5  1671.  ~\r*\r> 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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missibility  of  the  evidence,  in  an  action  against  a 
carrier  for  the  delay  of,  injury  to,  or  loss  of,  bag- 
gage, is  governed  by  the  rules  applying  in  civil  cases 
generally.18  Thus,  any  competent  evidence  as  to 
the  nature  and  value  of  the  baggage  is  admissible 
for  the  purpose  of  enabling  the  jury  to  find  its 
value."  In  an  action  for  delay  in  delivering  bag- 
gage, the  owner  may  testify  that  he  contracted  with 
the  carrier  to  transmit  it  to  a  certain  point,  without 
producing  his  check.78  So  also  in  an  action  for 
delay  in  delivering  the  baggage  of  a  traveling  sales- 
man, whereby  he  was  unable  to  sell  goods,  evidence 
that  the  time  of.  the  year  was  that  in  which  his 
business  was  most  active  is  admissible.79  While 
plaintiff  cannot  testify  as  to  his  opinion  regarding 
the  amount  of  damage  sustained,80  yet  one  who  has 
had  experience  with  reference  to  the  kind  of  prop- 
erty damaged  may  testify  as  to  injury  caused  by  the 
elements,  even  though  he  has  never  seen  the  prop- 
erty in  question.81 

Admissions  of  agents  of  carrier.   The  declarations 
or  admissions  of  an  agent  or  servant  of  the  company,  * 


in  regard  to  the  cause  or  circumstances  6f  a  loss  of 
baggage,  arc  not  admissible  against  the  carrier,  un- 
less shown  to  have  been  made  within  the  authority 
of  such  servant  or  agent,82  or  to  have  been  a  part 
of  the  res  gestae,  as  is  the  rule  in  other  cases.  A 
statement  by  an  employee  which  is  merely  an  ex- 
pression of  an  opinion  is  inadmissible." 

Witnesses.  At  common  law,  under  the  rule  ex- 
cluding the  testimony  of  parties  in  interest,  it  was 
held  that  the  owner,  or  other  person  interested  in 
the  loss  of  baggage,  if  a  party  to  the  suit,  could  not 
testify  as  to  the  contents  of  a  lost  trunk;*5  but  in 
most  of  the  states,  by  general  statutory  provisions 
making  parties  competent  witnesses,  this  rule  no 
longer  applies,  and  even  without  such  general  stat- 
ute it  has  been  held,  either  by  virtue  of  some  special 
statutory  provision  or  by  reason  of  an  exception  to 
the  rule,  that  the  owner  of  baggage,  although  a 
party  to  the  suit,  is  competent,  in  the  absence  of 
other  means  of  proof,  to  testify  as  to  the  contents 
of  a  lost  trunk,    and  as  to  the  value  of  the  articles 


76.  See  generally  Evidence  [16 
Cyc  1110  et  seq].  And  see  Kansas 
Pac.  R.  Co.  v.  Montelle.  10  Kan.  119; 
Toledo,  etc.,  R.  Co.  v.  Bowler,  etc., 
Co..  19  Oh.  Clr.  Ct.  737,  9  Oh.  Clr. 
TJ>ec.  465  (holding  that,  In  determin- 
ing whether  a  baggage-master  has 
actual  knowledge  of  the  contents  of 
a  package  shipped  as  baggage,  the 
Jury  are  not  precluded  from  consider- 
ing circumstantial  evidence):  Snaman 
v.  Missouri,  etc.,  R.  Co.,  (Tex.  Civ. 
A.)  42  SW  1023  (evidence  held  inad- 
missible). 

[al  Evidence  held  admissible— (1) 
St.  Louis,  etc.,  R.  Co.  v.  Stone.  78 
Ark.  318.  95  SW  470.  (2)  The  fact 
that  oil-soaked  waste  was  kept  In  a 
car  used  as  a  freight  depot  may  be 
shown  as  having  a  bearing  on  the 
cause  of  the  Are  in  the  car,  by  which 
five  trunks  held  by  the  carrier  as 
warehouseman  were  burned.  Levi  v. 
Missouri,  etc.,  R.  Co.,  167  Mo.  A. 
536,  138  SW  699.  (3)  In  an  action 
for  damages  for  failure  to  connect 
Plaintiff's  baggage  car  so  as  to  enable 
It  to  be  at  its  final  destination  on 
the  morning  of  a  certain  date,  as 
shown  by  tne  itinerary  prepared  by 
defendant,  resulting  in  inability  to 
give  an  afternoon  performance,  evi- 
dence of  the  gross  receipts  of  such 
performance,  which  were  refunded  on 
plaintiff's  delayed  arrival,  was  com- 
petent. Altschuler  v.  Atchison,  etc., 
R.  Co.,  155  Wis.  146,  144  NW  294, 
49  LRANS  491. 

[b]  Custom  as  to  delivery.— In  an 
action  against  a  transfer  company 
and  a  carrier  for  loss  of  baggage, 
evidence  that  it  had  long  been  the 
custom  of  transfer  men  to  leave  the 
baggage  of  prospective  customers  in 
an  inclosed  place  In  a  union,  depot 
is  admissible  to  show  delivery.  Hous- 
ton, etc.,  R.  Co.  v.  Anderson,  (Tex. 
Civ.  A.)    147  SW  353. 

fc]  Evidence  of  fraudulent  claim. 
— Where  plaintiff  sued  a  railroad 
company  for  loss  of  his  trunk  which, 
he  alleged,  contained  valuable  papers, 
among  them  the  lease  of  a  farm 
from  nis  father  to  himself,  and  de- 
fendant resisted  the  claim  as  fraudu- 
lent, denying  that  it  had  ever  re- 
ceived the  trunk,  and  gave  strong 
evidence  to  support  its  defense,  and 
then  offered  to  prove,  as  tending 
further  to  show  the  dishonesty  of 
the  claim,  that  the  farm  had  been 
the  subject  of  a  suit  in  chancery  in 
which  it  was  decreed  that  plaintiff's 
father  held  the  land  as  agent  for 
another  and  should  convey  to  him, 
and  that  plaintiff  was  aware  of  the 
fact,  such  evidence  was  rightly  re- 
'  ceived  and  is  sufficient  to  prove  the 
decree  without  the  other  proceedings 
in  the  suit  Thomas  v.  Great  West- 
ern R.  Co..  14  U.  C.  Q.  B.  (Ont.) 
389. 

[d]     Evidence   of    simlllar   occur- 


rence.— In  a  passenger's  suit  for  the 
alleged  wrongful  withholding  of  his 
baggage  by  the  carrier,  evidence  that 
at  a  later  time  than  the  transaction 
In  suit  a  similar  occurrence  as  to 
payment  of  excess  fares  was  ob- 
served is  inadmissible  as  imma- 
terial and  Irrelevant.  Davis  v.  At- 
lantic Coast  Line  R.  Co.,  (S.  C.)  88 
SE  273. 

77.  Atlanta  Baggage,  etc..  Co.  v. 
Mizo,  4  Ga.  A.  407.  61  SE  844;  Sugg 
v.  Memphis,  etc..  Packet  Co.,  40  Mo. 
442;  Pcixottl  v.  McLoughlin,  82 
S.  C.  L.  468,  47  AmD  663.  See  also 
supra  9  1601. 

[a]  Slight  and  prima  fad*  evi- 
dence as  to  the  contents  of  a  trunk 
is  admissible  and  competent.  Peixott 
v.  McLoughlin,  32  S.  C.  L.  468,  47 
AmD  563. 

[b]  Plaintiff's  affidavits—  (1)  In 
an  action  to  recover  the  value  of  a 
lost  trunk,  the  ex  parte  affidavits  of 
plaintiff  are -not  competent  to  show 
the  contents  of  the  trunk.  Indiana 
Cent.  R.  Co.  v.  Gulick,  19  Ind.  83 
[diet  Doyle  v.  Riser,  6  Ind.  242]. 
(2)  A  pauper  affidavit  made  by  plain- 
tiff In  a  suit  In  a  justice's  court 
against  a  railroad  company  to  re- 
cover for  the  loss  of  a  trunk  and 
contents,  In  order  to  appeal  the  case 
to  the  superior  court,  is  not  admis- 
sible on  the  trial  of  the  case  in  that 
court  to  show  that  plaintiff's  financial 
condition  was  such  that  she  did  not 
probably  own  the  property  claimed 
to  have  been  contained  in  the  trunk. 
Southern  R.  Co.  v.  White,  108  Ga. 
201,  33   SE  962. 

[c]  In  the  absence  of  better  evi- 
dence, testimony  of  a  witness  who 
saw  the  trunk  packed  sometime  be- 
fore shipment  is  admissible  to  show 
the  contents  of  the  trunk  and  their 
value.  Sugg  v.  Memphis,  etc., 
Packet  Co.,   40  Mo.  442. 

[d]  Opinion.— A  witness  who  has 
some  knowledge  of  the  value  of 
articles  contained  in  a  trunk  may 
give  his  opinion  as  to  the  value  of 
such  articles,  although  he  is  not  an 
expert.  Central  R.  Co.  v.  Wolff,  74 
Ga.  664. 

Evidence  of  value  generally  see 
Damages  [13  Cyc  210];  Evidence  [16 
Cyc   1133]. 

78.  Strange  v.  Atlantic  Coast  Line 
R.  Co.,  77  S.  C.  182,  57  SE  724. 

79.  Webb  v.  Atlantic  Coast  R.  Co., 
76  S.  C.  193,  56  SE  964,  9  LRANS 
1218.  11  AnnCas  834. 

80.  Atchison,  etc..  R.  Co.  v.  Wil- 
kinson, 55  Kan.  83,  39  P  1043. 

81.  Sonneborn  v.  Southern  R.  Co., 
65  S.  C.  502.  44  SE  77. 

82.  Michigan  Cent.  R.  Co.  v.  Car- 
row,  73  111.  348,  24  AmR  248;  Stiles 
v.  Western  R.  Co..  8  Mete.  (Mass.) 
44,  41  AmD  486:  Green  v.  New  York 
Cent.  R.  Co..  4  Daly  (N.  T.)  653,  12 
AbbPrNS  473;  Baltimore,  etc.,  R.  Co. 


v.  Campbell,  36  Oh.  St.  647,  38  AmR 
617.  See  generally  Evidence  [16  Cyc 
1021]. 

[a]  Illustrations. — (l)  Where  a 
baggage  car  and  its  contents  are  de- 
stroyed by  fire,  the  carrier  cannot  be 
bound  by  the  subsequent  declara- 
tions of  one  of  its  brakemen  as  to 
the  cause  of  the  fire.  Michigan  Cent. 
R.  Co.  v.  Carrow,  73  111.  348,  24  AmR 
248.  (2)  But  the  admissions  of  the 
conductor,  baggage-master,  or  sta- 
tion agent,  as  to  the  manner  of  the 
loss,  made  in  answer  to  inquiries  In 
behalf  of  the  passenger,  are  admis- 
sible In  evidence  against  the  com- 
pany on  the  ground  that  they  were 
made  by  the  agent  as  agent  and 
within  the  scope  of  his  authority. 
Morse  v.  Connecticut  River  R.  Co.,  6 
Gray  (Mass.)  450;  Curtis  v.  Avon, 
etc..  R.  Co.,  49  Barb.  (N.  Y.)  148. 
(3)  Where  a  passenger,  as  soon  after 
his  arrival  at  his  destination  as  was 
practicable,  presented  to  the  agent  in 


charge  of  the  baggage  room  a  check 
for  his  baggage  and  asked  for  the 
same,   which   had   been   delivered   to 


the  company  when  he  took  passage 
on  its  train,  and  the  agent,  being  un- 
able to  find  the  baggage,  took  the 
number  of  the  check,  and  asked  the 
passenger  to  call  again,  and  he  did 
so  on  the  following  evening,  when 
the  agent  informed  nim  that  he  had 
made  further  search  for  the  baggage, 
and  that  It  could  not  be  found,  such 
acts  and  declarations  of  the  agent 
are  admissible  against  the  company 
in  an  action  against  it  by  the  passen- 
ger for  the  loss  of  his  baggage.  Bal- 
timore, etc.,  R.  Co.  v.  Campbell,  36 
Oh.  St.  647.  38  AmR  617. 

83.  Atchison,  etc.,  R.  Co.  v.  Wil- 
kinson^ 56  Kan.  83,  39  P  1043;  Illi- 
nois Cent.  R.  Co.  v.  Tronstine.  64 
Miss.  83  4.  2  S  255;  Baltimore,  etc.,  B. 
Co.  v.  Christie,  6  W.  Va.  326. 

84.  Union  Pac.  R.  Co.  v.  Grace.  22 
Wyo.   452,   143   P  353,  LRA1916B   608. 

[a]  Thus,  where  plaintiff's  suit 
case  was  taken  out  or  a  car  by  the 
porter  at  the  passenger's  destination 
and  lost  before  plaintiff  could  alight, 
a  statement  by  the  porter  that  he 
saw  some  one  that  might  have  taken 
it  was  Immaterial.  Union  Pac.  R. 
Co.  v.  Grace,  22  Wyo.  452,  143  P  353. 
L.RA1915B  608. 

88.  Block  v.  Steamboat  Trent,  18 
La.  Ann.  664:  Smith  v.  North  Caro- 
lina R.  Co..  60  N.  C.  202;  Herring  v. 
Utley.  53  N.  C.  270;  Dill  v.  South 
Carolina  R.  Co.,  41  S.  C.  L.  158.  62 
AmD  407.  See  generally  Witnesses 
[40  Cyc  2244]. 

86.  U.  S.— TT.  S.  v.  Clark,  96  U.  S. 
37.  24  L.  ed.  696. 

Ala. — Douglass  v.  Montgomerv, 
etc.,  R.  Co.,  37  Ala.  638.  79  AmD  76. 

Ga— Dibble  v.  Brown,  12  Ga.  217, 
56  AmD  460. 

111. — Illinois  Cent.  R.  Co.  v.  Cope- 
land.  24  111.  332,  76  AmD  749;  Illinois 


1236     [IOC.  J.] 


CARRIERS 


[§§  1606-1607 


constituting  his  baggage;87  and  under  this  exception 
either  the  husband  or  the  wife  may  ordinarily  tes- 
tify as  to  the  character  and  quantity  of  the  wearing 
apparel  belonging  to  each,  and  as  to  the  character 
of  all  other  articles  in  the  lost  trunk  which  may 
properly  be  classed  as  baggage.88  As  regards  the 
common-law  rule,  some  of  the  authorities  admit 
plaintiff  to  testify  only  in  odium  spoliatoris,  and 
require  the  element  of  willful  spoliation  or  inter- 
ference,89 while,  on  the  other  hand,  there  are  au- 
thorities placing  the  exception  on  the  necessity  of 
permitting  the  only  party  who  knows  the  matter  to 
be  proved  to  testify  in  order  to  prevent  a  failure 


of  justice.90  But  this  exception  both  as  to  contents 
and  value  applies  only  where  there  is  no  other  suffi- 
cient evidence,91  and  only  where  the  testimony  is 
relative  to  articles  which  are  usually  carried  as  bag- 
gage.92 An  agent  of  the  carrier  who  knows  the  con- 
dition and  contents  of  a  trunk  may  testify  as  to 
what  articles  the  contents  consisted  of  and  as  to 
their  market  value.98 

[J1607]  c.  Weight  and  Sufficiency.  The  weight 
and  sufficiency  of  the  evidence  in  an  action  against 
a  carrier  for  the  delay  of,  injury  to,  or  loss  of,  bag- 
gage is  governed  'by  the  rules  applying  in  civil  cases 
generally.94    Thus  loss  of  baggage  may  sufficiently 


Cent.  R.  Co.  v.  Taylor.  24  111.  323; 
Davis  v.  Michigan  Southern,  etc.,  R. 
Co..  22  111.  278,  74  AmD  151;  Panne- 
lee  v.  Austin,  20  111.  35;  Parmelee  v. 
McNulty,  19  111.  556. 

Ind. — Indiana  Cent.  R.  Co.  v.  Gu- 
lick,  19  Ind.  83. 

Me. — Pudor  v.  Boston,  etc.,  R.  Co., 
26  Me.  458;  Herman  v.  Drinkwater,  1 
Me.  27. 

Md. — Pettigrew  v.  Barnum,  11  Md. 
434,  69  AmD  212. 

Mass. — Harlow  v.  Fltchburg  R.  Co.. 
8  Gray  237. 

Mo. — Williams  v.  Frost.  39  Mo. 
516;  Nolan  v.  Ohio.  etc..  R.  Co..  38 
Mo.  114   (by  statute).  ■ 

N.  T. — -Garvey  v.  Camden,  etc.,  R. 
Co..  1  Hilt.  280.  4  AbbPr  171;  Davis 
v.  Cayuga,  etc.,  R.  Co..  10  HowPr  330. 

Oh. — Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton. 20  Oh.  318. 

Pa. — McOill  v.  Rowand.  3  Pa.  451, 
45  AmD  654;  Whltesell  v.  Crane,  8 
Watts  &  S.  369. 

Tenni — Johnson  v.  Stone,  11 
Humphr.  419. 

Can. — Pelland  v.  Canadian  Pac.  R. 
Co.,  7  Montr.  Super.  131. 

87.  Ala. — Douglass  v.  Montgom- 
ery, etc.,  R.  Co.,  37  Ala.  638,  79  AmD 
76. 

111. — Parmelee  v.  Raymond.  43  111. 
A.  609. 

Mo. — Nolan  v.  Ohio,  etc.,  R.  Co.,  39 
Mo.  114  (by  statute). 

N.  Y. — Garvey  v.  Camden,  etc.,  R. 
Co.,  1  Hilt.  280,  4  AbbPr  171. 

Oh.— iMad  River,  etc.,  R.  Co.  v.  Ful- 
ton. 20  Oh.  318. 

Pa. — McGill  v.  Rowand,  3  Pa.  461, 
45  AmD  654;  Whltesell  v.  Crane.  8 
Watts  &  S.  369. 

Tex. — Ft.  Worth,  etc.,  R.  Co.  v.  Mc- 
Carly,  42  Tex.  Civ.  A.  614.  94  SW 
178. 

[a]  Without  special  knowledge. — 
The  owner  may  testify  as  to  the 
value  of  the  articles,  although  he  is 
not  shown  to  have  any  special  knowl- 
edge in  respect  thereto,  since  every 
one  is  presumed  to  know  the  value 
of  articles  in  common  use.  Parmelee 
v.  Raymond.  43  111.  A.  609. 

88.  Illinois  Cent.  R.  Co.  v.  Tay- 
lor, 24  111.  323;  Mad  River,  etc..  R. 
Co.  v.  Fulton.  20  Oh.  318;  McGill  t. 
Rowand.  3  Pa.  451.  45  AmD  654;  Bat- 
tle v.  Columbia,  etc.,  R.  Co.,  70  S.  C. 
329.  49  SE  849. 

[a]  Especially  applicable  to  wife. 
— The  principle  of  necessity  which 
enables  a  person  under  certain  cir- 
cumstances to  prove  the  contents  of 
his  box  or  trunk,  although  he  is  an 
interested  party,  applies  to  the  wife 
with  even  greater  force  than  to  the 
husband.  McGill  v.  Rowand.  3  Pa. 
451.  45  AmD  654. 

[b]  A  husband  may  prove,  in  a 
suit  by  himself  to  recover  for  lost 
baggage,  the  articles  lost  by  either 
himself  or  his  wife;  but  on  account 
of  their  interest  they  are  not  permit- 
ted to  prove  their  value.  Illinois 
Cent.  R.  Co.  v.  Taylor,  24  111.   323. 

[c]  Where  a  husband  sues  a  car- 
rier for  the  Ion  of  his  wife's  trunk 
while  a  passenger,  the  husband  may 
testify  as  to  the  value  after  the  wife 
has  testified  as  to  the  contents.  Bat- 
tle v.  Columbia,  etc.,  R.  Co.,  70  S.  C. 
329.  49  SE  849. 

89.  Snow  v.  Eastern  R.  Co.,  12 
Mete.   (Mass.)  44;  Garvey  v.  Camden, 


etc.,    R.    Co.,    1    Hilt.    (N.    T.)    280.    4 
AbbPr  171. 

90.  U.  S.  v.  Clark.  96  U.  S.  37,  24 
L.  ed.  696;  Illinois  Cent.  R.  Co.  v. 
Copeland,  24  111.  332.  76  AmD  749; 
Williams  v.  Frost.  39  Mo.  616:  John- 
son v.  Stone,  11  Humphr.  (Tenn.) 
419.     See  also  cases  supra  note  88. 

"It  is  not  usual  or  convenient  for 
the  passenger  to  have  a  witness  to 
the  contents  of  his  trunk,  box,  or 
parcel;  or  to  call  Ihe  special  atten- 
tion of  the  carrier  to  those  contents 
coming  under  the  general  character 
of  baggage;  or  In  any  manner  to  pre- 
pare himself  with  evidence  in  antici- 
pation of  the  loss.  If  in  such  case, 
the  loss  should  occur,  he  is  without 
remedy,  because  without  proof  of 
the  extent  of  his  injury,  unless  his 
own  oath  be  admitted  as  competent. 
His  condition  in  this  respect,  is  not 
the  result  of  any  want  of  care  or 
diligence  on  his  part,  and  that  being 
the  case,  It  would  be  unreasonable 
and  unjust  to  say,  that  he  can  have 
no  remedy  for  an  injury  done  him, 
by  the  negligence  of  the  carrier. 
Johnson  v.  Stone,  11  Humphr. 
(Tenn.)  419,  422. 

91.  Illinois  Cent.  R.  Co.  v.  Taylor, 
24  111.  323:  Illinois  Cent.  R.  Co.  v. 
Copeland.  24  111.  232,  76  AmD  749; 
Davis  v.  Michigan  Southern,  etc..  R. 
Co.,  22  111.  278.  74  AmD  151. 

93.  Pudor  v.  Boston,  etc.,  R.  Co., 
26  Me.  458;  Garvey  v.  Camden,  etc., 
R.  Co..  1  Hilt.  (N.  T.)  280,  4  AbbPr 
171;  Mad  River,  etc.,  R.  Co.  v.  Ful- 
ton, 20  Oh.  318;  Johnson  v.  Stone,  11 
Humphr.    (Tenn.)    419. 

98.  Texas,  etc.,  R.  Co.  v.  Weather- 
by,  41  Tex.  Civ.  A.  409,  92  SW  58. 

94.  See  generally  Evidence  [17 
Cyc  753].  And  see  Green  v.  Southern 
Express  Co.,  46  Ga.  305;  Conheim  v. 
Chicago  Great  Western  R.  Co.,  104 
Minn.  312j  116  NW  681,  124  AmSR 
623,  17  LRANS  1091,  15  AnnCas  389 
(evidence  too  Indefinite);  Burnes  v. 
Chicago,  etc..  R.  Co.,  144  Mo.  A.  71, 
128  SW  236. 

[a]  Evidence  held  sufficient:  (1) 
To  sustain  a  finding  and  verdict  for 
plaintiff.  Southern  R.  Co.  v.  Ed- 
mundson,  123  Ga.  474,  51  SE  388; 
Jones  v.  Cincinnati,  etc.,  R.  Co.,  184 
111.  A.  287;  Amory  v.  Wabash  R.  Co., 
130  Mich.  404,  90  NW  22;  McKibbln 
v.  Wisconsin  Cent.  R.  Co.,  100  Minn. 
270.  110  NW  964,  117  AmSR  689,  8 
LRANS  489;  Perry  v.  Seaboard  Air 
Dine  R.  Co.,  171  N.  C.  158,  88  SE 
166.  LRA1916E  478;  Carter-Mullaly 
Transfer  Co.  v.  Angell.  (Tex.  Civ. 
A.)  181  SW  237;  Houston,  etc..  R. 
Co.  v.  Anderson,  (Tex.  Civ.  A.)  147 
SW  853.  (2)  To  warrant  an  award 
of  some  damages  on  account  of  de- 
tention and  damage  to  the  baggage. 
Southern  R.  Co.  v.  Wood,  114  Ga, 
159.  39  SE  922.  (3)  To  show  a  deliv- 
ery to  the  carrier.  Wolf  v.  Grand 
Rapids,  etc.,  R.  Co..  149  Mich.  75, 
112  NW  732  (holding  that  testimony 
of  the  carrier's  transfer  agent  to 
whom  plaintiff  delivered  the  baggage 
at  his  house  that  he  delivered  the 
same  at  the  carrier's  freight  depot  is 
sufficient  proof  that  the  baggage 
came  into  the  custody  of  the  car- 
rier): Davis  v.  Cayuga,  etc..  R.  Co., 
10  HowPr  (N.  Y.)  330  (holding  that 
the  fact  that  the  baggage  was  re- 
ceived  by   the  carrier,   and  of  plain- 


tiff's right  as  a  passenger  to  sue  for 
its  loss,  is  sufficiently  established  by 
his  possession  of  the  check  therefor 
and  the  testimony  of  the  baggage- 
master  as  to  the  custom  and  manner 
of  checking  baggage);  Cone  v.  South- 
ern R.  Co..  85  S.  C.  624.  67  SE  779. 
21  AnnCas  158  (holding  that  the  fact 
that  defendant  so  far  received  the 
trunk  as  baggage  as  to  check  the 
same  for  the  party  stealing  it  was 
some  evidence  of  delivery  to  defend- 
ant as  carrier).  (4)  To  show  a  deliv- 
ery to  plaintiff.  Davidson  v.  Cunard 
SS.  Co.,  134  App.  Div.  288,  118  NTS 
929.  (5)  To  support  a  finding  that 
connecting  carriers  had  entered  into 
an  arrangement  for  carrying  passen- 

?:ers  and  baggage,  rendering  them 
ointly  liable  for  the  loss  of  a  pas- 
senger's baggage.  Peterson  v.  Chi- 
cago, etc.,  R.  Co.,  80  Iowa  92,  45  NW 
573;  Wolf  v.  Grand  Rapids,  etc..  R. 
Co.,  149  Mich.  76.  112  NW  732.  (6) 
To  authorize  a  judgment  In  favor  of 
the  carrier.  Eckstein  v.  Woolverton, 
Ill  NYS  636.  (7)  To  justify  a  find- 
ing of  the  carrier's  negligence.  Kim- 
ball v.  Goldman.  117  Ark.  446,  174 
SW  1185;  Baack.  etc..  Millinery  Co. 
v.  Chicago,  etc.,  R.  Co.,  177  Mo.  A. 
282,  164  SW  176;  Clark  v.  New  York 
Cent.,  etc..  R.  Co..  157  App.  Div.  194. 
141  NYS  966  [aft  215  N.  Y.  649  mem. 
109  NE  1070  mem].  (8)  In  an  action 
for  loss  of  baggage  at  the  station 
to  which  it  was  checked,  where  the 
passenger  did  not  accompany  the 
same,  to  show  no  want  of  ordinary 
care  on  the  part  of  defendant  re- 
specting the  same,  so  as  to  render  it 
liable  for  the  loss  thereof.  Wood  v. 
Maine  Cent.  R.  Co.,  98  Me.  98.  56  A 
457,  99  AmSR  339  and  note.  (9)  In 
an  action  for  the  loss  of  articles 
from  a  passenger's  suit  case  which 
had  been  delivered  to  defendant's 
trainman  to  help  her  off  the  train, 
to  sustain  a  finding  that  the  train- 
man was  acting  within  his  duty  in 
taking  the  suit  case.  Hasbrouck  v. 
New  York  Cent.,  etc..  R  Co..  202  N.  Y. 
363,  95  NE  808,  35  LRANS  537.  Ann 
Casl912D  1160  [aft  137  App.  Div.  632. 
122  NYS  123].  (10)  Where  a  passen- 
ger's trunk  which  when  delivered  by 
her  to  a  steamship  company  con- 
tained her  wearing  apparel  could  not 
be  found  at  the  end  of  the  voyage, 
and  when  afterward  forwarded  to 
her  was  empty,  and  the  company  re- 
fused to  give  any  explanation,  and 
when  sued  for  the  loss  introduced 
no  evidence  as  to  its  care  or  treat- 
ment of  the  trunk  while  in  its  pos- 
session, the  court  was  justified  In 
finding  that  it  was  broken  open  and 
rifled  by  the  company's  employees. 
The  New  England.  110  Fed.  415  (app 
dlsm  129  Fed.  1006  mem.  62  CCA 
684  mem].  (11)  In  an  action  to  re- 
cover for  the  loss  of  a  traveling  bag 
from  a  carrier  of  parcels  for  hire, 
to  whom  it  was  Intrusted  to  be  de- 
livered at  a  designated  depot  In  time 
for  a  particular  train,  a  prima  facie 
case  is  made  out  by  the  testimony  of 
plaintiff  that  he  Inquired  at  the  bag- 
gage room  at  the  proper  time  and 
was  unable  to  find  his  baggage. 
Ziegler  v.  Freeman,  81  Oh.  Cir.  Ct. 
342. 

[b]  Evidence  held  insufficient: 
(1)  To  support  a  verdict  for  plaintiff. 
Bridges  v.   Southern   R.   Co..   137   Ga. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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be  established  by  proof  of  delivery  to  the  carrier 
and  failure  to  deliver  it  at  its  destination,  even  with- 
out demand  and  refusal,  if  there  is  other  evidence  of 
loss.85  But  mere  proof  of  nondelivery  without  proof 
of  demand  and  refusal,  or  other  evidence  of  loss, 
is  not  sufficient  to  show  a  conversion.**  The  admis- 
sion as  to  the  value  of  lost  baggage  made  by  an 
immigrant  to  a  steamship  company  on  a  printed 
blank  and  signed  only  by  mark  will  not  as  a  matter 
of  law  be  given  more  weight  than  the  immigrant's 
positive  statement  as  to  the  actual  value  given  at 
the  trial." 

Rebutting  presumptions.  An  inference  of  negli- 
gence arising  from  a  carrier's  failure  to  account  for 
the  loss  of  baggage  which  had  been  stored  with  it  is 
not  overcome  Try  evidence  showing  that  the  building 
used  for  the  storage  was  safe  and  secure,  in  charge 
of  trusty  agents  and  servants,  and  properly  guarded 
by  day  and  night.9*  The  presumption  of  negligence 
arising  from  the  derailment  of  a  train,  by  reason  of 
which  a  passenger's  baggage  was  destroyed,  is  not 


107,  72  SE  892.  (2)  To  sustain  a 
verdict  for  defendant.  Snaman  v. 
Missouri,  etc.,  R.  Co.,  (Tex.  Civ.  A.) 
42  SW  1023.  (3)  To  show  that  plain- 
tiff's baggage  was  ever  delivered  to 
defendant  carrier.  Lustlg  v.  Inter- 
national Nav.  Co.,  38  Misc.  802,  78 
NYS  88S.  (4)  To  show  conclusively 
contributory  negligence  on  plaintiff's 
part  in  placing  his  trunk  at  the  ac- 
customed checking  place,  and  leav- 
ing it  there  for  the  night.  Cone  v. 
Southern  R.  Co.,  85  S.  C.  S24,  67 
SE  779,  21  AnnCas  168.  (5)  To  show 
delivery  to  plaintiff.  Hubbard  v.  Mo- 
bile, etc.,  R.  Co.,  112  Mo.  A.  4S9,  87 
SW  52  (holding  that,  where  a  carrier 
undertook  to  deliver  a  passenger  and 
her  baggage  at  destination,  the  mere 
fact  that  the  passenger  received  the 
baggage  from  a  terminal  carrier  does 
not  In  the  absence  of  evidence  show- 
ing how  the  terminal  carrier  ob- 
tained possession  of  the  baggage 
show  that  the  'carrier  had  performed 
its  duty  of  delivering  fhe  baggage, 
and  exempt  it  from  responsibility, 
both  as  carrier  and  as  warehouse- 
man, for  a  loss  of  certain  articles  of 
baggage).  (6)  In  an  action  against  a 
street  railroad  for  the  loss  of  a  pas- 
senger's baggage,  to  support  a  find- 
ing that  the  railroad  was  negligent 
in  permitting  a  fellow  passenger  to 
take  plaintiff's  baggage.  Sperry  v. 
Cons.  R.  Co.,  79  Conn.  565,  65  A  962, 
118  AmSR  169,  10  LRANS  907,  9 
AnnCas  199.  (7)  In  an  action  against 
a  street  railroad  for  the  loss  of  a 
passenger's  baggage,  to  justify  a 
finding  that  the  conductor  assumed 
the  custody  of  the  baggage  so  as  to 
render  the  railroad  liable  for  its  loss. 
Sperry  v.  Cons.  R.  Co.,  supra. 

[c]  Finding  of  gross  negllgenee 
against  weight  of  evidence. — A  find- 
ing that  a  carrier  was  grossly  negli- 
gent in  allowing  goods  In  its  bag- 
gage room  to  be  destroyed  by  Are  is 
against  the  weight  of  the  evidence, 
where  it  was  shown  that  when  the 
Are  was  discovered  it  was  unsafe  to 
enter  the  baggage  room,  and  there 
was  no  opportunity  to  remove  the 
goods,  ana  the  testimony  of  plain- 
tiff's witnesses  that  Inquiry  had  been 
made  as  to  the  removal  of  the  goods 
was  contradicted  by  defendant's  wit- 
ness who  was  corroborated  by  others 
and  the  circumstances  attending  the 
Ore.  Cattaraugus  Cutlery  Co.  v.  Buf- 
falo, etc.,  R.  Co.,  24  App.  Div.  267, 
48  NYS  451. 

[d]  The  mlarouting  of  baggage  by 
a  carrier  at  a  junction  point  is  strong 
proof  of  gross  negligence.  Robert  v. 
Chicago,  etc.,  R.  Co.,  148  Mo.  A.  96, 
127   SW  926. 

[e]  Defendant's  knowledge  of 
character  of  baggage.— Where  plain- 
tiff had  traveled  over  defendant's 
road  for  six  years,  carrying  samples 
of  merchandise  in  trunks  different 
in  style  from  the  ordinary,  and  a 
witness  testified  that  on  the  last  of 


these  trips  the  baggage-master  stated 
that  plaintiff  was  a  dress  man,  and 
that  he  had  ladies'  dresses,  but  the 
trunks  were  received  as  passenger's 
baggage,  and  some  of  the  contents 
stolen,  there  was  evidence  from 
which  the  jury  might  infer  knowl- 
edge on  defendant's  part  as  to  the 
character  of  the  contents,  and  a  ver- 
dict for  plaintiff  will  not  be  dis- 
turbed. Amory  v.  Wabash  R.  Co., 
180  Mich.   404,  90  NW  22. 

[f]  An  advertisement  signed  by  a 
general  passenger  agent  of  a  carrier 
and  a  representative  of  a  party  of  ex- 
cursionists, stating  that  "a  special 
baggage  car  Is  attached  to  the  train 
with  our  own  baggage-master  in 
charge,"  does  not  snow  conclusively 
that  the  person  in  charge  of  the  bag- 
gage was  the  agent  of  the  passen- 
gers, although  it  might  be  taken  into 
consideration  by  the  jury  as  evidence 
of  that  fact.  Burnes  v.  Chicago,  etc., 
R.  Co.,  144  Mo.  A.  71,  128  SW  236. 

SS.  McCormlck  V.  Pennsylvania 
Cent.  R.  Co.,  99  N.  Y.  65.  1  NE  99, 
52  AmR  6;  Oarvey  v.  Camden,  etc., 
R.  Co.,  1  Hilt.  (N.  Y.)  280.  4  AbbPr  171. 

[a]  Proof  of  a  demand  for  bag- 
gage and  a  refusal  is  not  necessary 
where  there  is  evidence  that  the  bag- 


gage was  lost  on  the  journey.  Oar- 
vey v.  Camden,  etc.,  R.  Co.,  1  Hilt 
(N.  Y.)  280,  4  AbbPr  171. 


96.  Tolano«v.  National  Steam  Nav. 
Co.,  28  N.  Y.  Super.  818.  4  AbbPrNS 
316,   36   HowPr   496. 

97.  Haaga  1r.  Austro-Americana 
Line,  173  III.  A.  35. 

9*.  Rome  R.  Co.  v.  Wlmberly,  75 
Ga.   316,  68  AmR  468. 

[a]  Mere  proof  that  the  baggage 
had  been  placed  la  a  proper  build- 
ing in  charge  of  trusty  employees, 
and  properly  guarded,  is  not  suffi- 
cient' to  rebut  the  presumption  of 
negligence  arising  from  the  nonde- 
livery of  the  baggage  to  its  owner. 
Hofford  v.  New  York  Cent.,  etc.,  R. 
Co..  43  Pa.  Super.   308. 

99.  Thomas  v.  Southern  R.  Co., 
131   N.  C.  690,  42  SE  964. 

1.  Michigan  Southern,  etc.,  R.  Co. 
v.  Meyres,  21  111.  627.  See  generally 
Compromise  and  Settlement  [8  Oyc 
518,  638];  Evidence  [16  Cyc  946]. 

8.  See  generally  Trial  [38  Cyc 
1511]. 

3.  TJ.  S. — Southern  Pac.  Co.  v.  Ma- 
lorusy,  136  Fed.  171,  69  CCA  83. 

Ark. — St.  Louis,  etc..  R.  Co.  v. 
Stone,  78  Ark.  318,  96  SW  470. 

Mo. — Burnes  v.  Chicago,  etc.,  R. 
Co..  144  Mo.  A.   71,  128  SW  236. 

Nebr. — Gibbons  v.  Chicago,  etc.,  R. 
Co..   98  Nebr.    696,    154   NW  226. 

N.  Y. — Knieriem  v.  New  York  Cent, 
etc.,  R  Co.,  146  App.  Div.  661.  131 
NYS  496  [aft  210  N.  Y.  673  mem,  104 
NE  1132  mem]:  Downey  v.  Inman, 
etc..  SS.  Co.,  2  NYS  669. 

N.  C. — Perry  v.  Seaboard  Air  Line 
R.  Co.,  171  N.  C.  168.  88  SE  166.  LRA 
1916E  478;  Newberry  v.  Seaboard  Air 


rebutted  by  evidence  that  the  derailment  and  wreck- 
ing of  the  train  were  caused  by  a  slide  of  dirt  and 
rocks.9* 

Offer  to  compromise  not  admission  of  liability. 
A  mere  offer  by  the  carrier  to  compromise  a  claim 
against  it  is  not  conclusive  evidence  of  its  liability, 
nor  is  it  entitled  to  any  weight,  unless  the  circum- 
stances are  such  as  to  make  it  tantamount  to  an 
admission  of  liability.1 

[i  1608]  6.  -Trial2— a.  Questions  of  Law  and 
Fact.  As  in  other  civil  cases,  where  the  evidence  on 
a  matter  in  issue  is  conflicting,  or  is  such  that  rea- 
sonable minds  might  come  to  different  conclusions 
therefrom,  the  question  is  one  of  fact  and  should  be 
submitted  to  the  jury.*  But  where  the  evidence  is 
insufficient  or  is  undisputed,  or  such  that  reasonable 
minds  can  come  to  but  one  conclusion  therefrom,  the 
question  becomes  one  of  law  for  the  court  to  deter- 
mine and  may  be  disposed  of  by  it  without  the  aid 
of  the  jury,  such  as  by  a  dismissal,  nonsuit,  peremp- 
tory instruction,  or  by  directing  a  verdict.      Thus 

Line  R.  Co.,  160  N.  C.  166,  76  SE  238. 

Tex. — St.     Louis,    etc.,    R.    Co.    v. 

Green,  44  Tex.  Civ.  A.  18,  97  SW  681. 

[a]  ▼•natty  of  contract. — Where 
the  ticket  providing  that  action  for 
loss  of  baggage  should  be  brought 
within  ninety  days  was  not  delivered 
to  the  passenger  until  long  after  he 
had  paid  his  fare  and  the  carrier 
had  received  his  baggage,  it  is  at 
most  a  question  for  the  Jury  whether 
there  was  a  valid  contract.  Lunan- 
sky  v.  Hamburg  American  Packet 
Co..   51   Misc.   21,  99   NYS  810. 

[b]  Authority  of  agent. — Where 
the  carrier  olaimed  that  the  local 
agent  had  no  authority  to  make  the 
contract  sued  on,  and  plaintiff's  evi- 
dence showed  that  the  agent  had 
power  to  make  it,  and  that  it  had 
been  ratified,  the  issues  of  the  agent's 
authority  and  of  ratification  were  for 
the  jury.  Newberry  v.  Sea  Board 
Air  Line  R.  Co.,  160  N.  C.  156,  76  SE 
238. 

[c]  Proof  of  loss  alone. — In  an 
action  by  a  passenger  against  a  rail- 
road company,  based  on  the  alleged 
act  of  a  train  employee  In  wrong- 
fully taking  plaintiff's  satchel  when 
she  was  on  a  journey,  and  stealing 
therefrom  her  purse  containing  aU 
her  money,  where  there  was  evidence 
to  support  such  allegation,  the  loss 
of  the  money  alone  was  sufficient  to 
sustain  the  action  of  the  court  in 
refusing  to  direct  a  verdict  for  de- 
fendant without  regard  to  the  proof 
in  respect  to  her  claim  for  other 
damages.  Southern  Pac  Co.  v.  Ma- 
loney,  136  Fed.  171,  69  CCA  88. 

4.  Denver,  etc.,  R.  Co.  v.  Doyle,  68 
Colo.  327,  145  P  688,  LRA1915D  118; 
Trimble  v.  New  York  Cent.,  etc..  R. 
Co..  162  N.  Y.  84,  66  NE  682,  48  LRA 
115  [aft  39  App.  Div.  403.  57  NYS 
437];  Chatikelson  v.  California  SS. 
Co.,  7  Misc.  240,  27  NYS  270;  Black 
v.  Atlantic  Coast  Line  R  Co.,  82  S. 
C.  478,  64  SE  418;  Home  v.  Oregon 
Short  Line  R.  Co.,  42  Utah  16,  128 
P  522. 

[a]        Construction     of     ticket*— 

Where  the  complaint  alleged  that  de- 
fendant issued  to  plaintiff  a  ticket 
authorizing  her  to  ride  on  its  trains. 
ae>  a  part  of  her  cause  of  action,  and 
the  ticket  was  introduced  In  evidence 
without  objection,  and  its  identity 
was  not  disputed,  it  was  for  the 
court  to  construe  its  terms  as  a  mat- 
ter of  law   responsive   to   the   testi- 


mony, even  if  strict  pleading  re- 
quired defendant  to  plead  a  limita- 
tion of  liability  stated  in  the  ticket. 


Black  v.  Atlantic  Coast  Line  R.  Co., 
82  S.  C.  478,  64  SE  418. 

[b]  Insufficient  evidence  of 
agonoy.— In  an  action  for  loss  of  bag- 
gage, the  complaint  should  be  dis- 
missed where  there  was  no  evidence 
that  the  person  from  whom  plaintiff 
bought  her  passage  ticket  was  de- 
fendant's agent,  except  the  testimony 
of  plaintiffs   child  who  was  at   the 
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where  the  evidence  is  conflicting  or  doubtful,  it  is 
generally  a  question  for  the  jury  as.  to  whether  the 
baggage  was  properly  delivered  to  the  carrier;8  or 
whether  the  carrier  had  notice  as  to  the  contents  of 
a  trunk  or  box,  so  as  to  become  liable  for  its  loss 
after  its  acceptance  for  transportation,  although  it 
contained  merchandise;"  or  whether  there  was  a 
delivery  of  the  baggage  to  the  passenger;7  or 
whether  under  the  circumstances  the  passenger 
called  for  his  baggage  within  a  reasonable  time  after 
its  arrival;8  or  whether  the  passenger  had  notice  of 
a  condition  limiting  liability  printed  on  his  ticket," 
or  on  a  check  or  receipt  given  to  him,10  or  posted 
by  the  carrier  in  its  baggage  room  ;n  or  whether  the 


carrier  exercised  ordinary  care,  as  warehouseman,  in 
storing  and  caring  for  the  baggage.12 

What  constitutes  baggage.  The  question  as  to 
what  a  passenger  is  entitled  to  carry  with  him  as 
baggage  must  depend  on  a  variety  of  circum- 
stances,13 and  the  question  as  to  whether  any  par- 
ticular article,  or  property,  may  properly  be  deemed 
baggage,  in  view  of  the  nature  of  the  journey  and 
the  circumstances  and  condition  of  the  passenger,  is 
generally  for  the  jury,  under  proper  instructions 
from  the  court."  The  question,  however,  becomes 
one  of  law  for  the  court,  where  the  facts  are  not 
disputed,  or  are  such  that  reasonable  minds  can 
come  to  but  one  conclusion  therefrom;15  and  in  some 


time  only  eleven  years  old.  Chatz- 
kelson  v.  California  SS.  Co.,.  7  Misc. 
240.   27  NTS   270. 

6.  Green  v.  Milwaukee,  etc.,  R. 
Co..  41  Iowa  410;  McKlbbin  v.  Oreat 
Northern  R.  Co..  78  Minn.  232,  80 
NW  1062;  Cone  v.  Southern  R.  Co., 
85  S.  C.  524,  67  SB  779,  21  AnnCas 
158;  Goldberg  v.  Ahuopee,  etc.,  R. 
Co.,  105  Wis.  1,  80  NW  920,  76  Am 
SR  899,  47  LRA  221.  See  generally 
supra  {  1686. 

[a]  Time  of  delivery. — What  is  a 
reasonable  time  before  the  depart- 
ure of  a  train  for  the  delivery  of 
baggage  to  the  carrier  is  in  an  action 
for  loss  of  the  baggage  generally  for 
the  jury;  and  where  plaintiff  who 
Intended  to  take  a  morning  train  had 
his  trunk  conveyed  the  night  before 
to  defendant's  baggage  room,  while 
defendant's  baggage  agent  was  on 
duty,  it  could  not  be  said  as  a  mat- 
ter of  law  that  the  trunk  was  de- 
posited at  the  baggage  room  an  un- 
reasonable time  before  the  departure 
of  the  train.  Cone  v.  Southern  R. 
Co.,  85  S.  C.  524,  67  SB  779,  21  Ann 
Cas  158;  Goldberg  v.  Ahnapee,  etc., 
R.  Co.,  106  Wis.  1,  80  NW  920,  76 
AmSR  899,  47  LRA  221.  See  gen- 
erally supra  i   1587. 

[b]  Custom  as  to  delivery./— 
Whether  or  not  the  custom  had  been 
established  that  the  delivery  of  bag- 
gage at  the  station  without  notice 
to  the  carrier  is  regarded  by  the  lat- 
ter as  a  delivery  to  its  employees, 
binding  on  itself,  is  a  question  of 
fact  to  be  submitted  to  the  jury. 
Green  v.  Milwaukee,  etc.  R.  Co.,  41 
Iowa  410. 

Jc]  Place  of  delivery. — In  an 
action  to  recover  the  value  of  a 
sample  trunk  and  contents  consist- 
ing of  merchandise  belonging  to 
plaintiffs,  which  they  claim  was  de- 
livered by  one  of  their  commercial 
travelers  to  defendant  to  be  trans- 
ported as  his  baggage  on  one  of  its 
passenger  trains,  the  question  of  the 
delivery  of  the  trunk  was  for  the 
jury,  where  the  evidence  was  con- 
flicting as  to  whether  the  baggage 
which  was  stolen  was  delivered  at 
the  usual  and  proper  nlace  at  the 
station.  McKlbbin  v.  Great  North- 
ern R.  Co.,  78  Minn.  232.  80  NW 
1052.     See  generally  supra  5  1587.     ' 

6.  Sloman  v.  Great  Western  R. 
Co.,  67  N.  T.  208  [rev  6  Hun  546]; 
St.  Louis,  etc.,  R.  Co.  v.  Green,  44 
Tex.  Civ.  A.  13,  97  SW  631.  See  gen- 
erally  supra  St   1666,   1666. 

[a]  Where  the  facts  are  clear  and 
undisputed  the  court  may  direct  a 
verdict  that  defendant  had  notice 
that  a  trunk  contained  samples. 
Trimble  v.  New  York  Cent.,  etc.,  R. 
Co.,  162  N.  Y.  84.  66  NE  682,  48  LRA 
116  [aff  39  App.  Div.  403.  57  NYS 
437]. 

7.  Mattesoh  v.  New  York  Cent., 
etc..  R.  Co.,  76  N.  Y.  381;  Hodkinson 
v.  London,  etc.,  R.  Co.,  14  Q.  B.  D. 
228.      See   generally   supra    5    1588. 

8.  Colo. — Denver,  etc..  R.  Co.  v. 
Doyle,  58  Cold.  327,  145  P  688.  LRA 
1915D  113. 

Iowa. — Dltman  Boot,  etc.,  Co.  v. 
Keokuk,  etc.,  R.  Co.,  91  Iowa  416,  59 
NW  257.  61  AmSR  352. 

Ky. — Louisville,     etc.,     R.     Co.     v. 


Mahan,   8   Bush   184. 
'    Mich. — Wallace  v.   Detroit,  etc.,  R. 
Co.  176  Mich.  128,   142  NW  568,  Ann 
Casl915B  631  and  note. 

Miss. — Zlegler  Bros.  v.  Mobile,  etc., 
R.  Co.,  87  Miss.   367,  39  S   811. 

N.  Y. — Moffat  v.  Long  Island  R. 
Co.,  128  App.  Div.  719,  107  NYS  1113; 
Church  v.  New  York  Cent.,  etc.,  R. 
Co.,  116  NYS  560  [aff  135  App.  Div. 
914  mem,  119  NYS  1117  mem  (all 
201  N.  Y.  688  mem,  95  NB  1125 
mem)]. 

Man. — Brown  v.  Canadian  Pac.  R. 
Co.,  3  Man.  L.  496,  6  CanLTOcc  Notes 
496. 

See  generally  supra  i  1590. 

[a]  Where  toe  facta  axe  not  In 
dispute,  the  question  of  whether  the 
passenger  applies  for  his  baggage 
within  a  reasonable  time  is  for  the 
court.  Roth  v.  Buffalo,  etc,  R.  Co., 
34  N.  Y.  548,  90  AmD  736;  Kreasln 
v.  New  Jersey  Cent.  R.  Co..  119  App. 
Div.  86,  103  NYS  1002;  Mortland  v. 
Philadelphia,  etc.,  R.  Co.  81  Hun  478, 
30  NYS  1021;  Burgevln  v.  New 
R.  Co.,  69  Hun  479, 


Bastern    R.    Co.,    11 
97.      See     generally 


York  Cent.,  etc. 
23  NYS  415. 

8.  Brown  v. 
Cush.  (Mass.) 
supra    |    1682. 

10.  Malone  v.  Boston,  etc.,  R.  Co., 
12  Gray  (Mass.)  388.  74  AmD  598; 
Madan  v.  Sherard,  73  N.  Y.  329.  29 
AmR  153;  Doyle  v.  New  Jersey  Cent. 
R.  Co.,  45  Pa.  Super.  216. 

11.  Williams  v.  New  Jersey  Cent. 
R.  Co.,  93  App.  Div.  682,  88  NTS  434 
[aff  183  N.  Y.  518  mem,  76  NB  1116 
mem].     See   generally   supra   8    1682. 

13.  Nealand  v.  Boston,  etc.,  R. 
Co.,  161-  Mass.  67,  36  NE  692;  Fraam 
v.  Grand  Rapids,  etc.,  R.  Co.,  161 
Mich.  666.  126  NW  861,  29  LRANS 
834,  21  AnnCas  96;  Houston,  etc.,  R. 
Co.  v.  Seale,  28  Tex.  Civ.  A.  364,  67 
SW  437. 

[a]  XUo»tratk>n^*-In  an  action 
against  a  railroad  company  for  the 
value  of  the  contents  of  a  suit  case 
checked  in  the  parcel  room,  where 
the  evidence  showed  that  the  parcel 
room  was  left  unattended  for  five  or 
ten  minutes  at  a  time  on  the  arri- 
val and  departure  of  trains.  If  any 
baggage  had  to  be  placed  thereon, 
the  question  of  defendant's  negli- 
gence was  for  the  Jury.  Praam 
v.  Grand  Rapids,  etc..  R.  Co.,  161 
Mich.  556,  126  NW  851.  29  LRANS 
834,   21    AnnCas   96. 

[b]  Where  the  facta  are  not  In 
dispute,  it  is  for  the  court  and  not 
the  jury  to  say  whether  the  carrier 
used  ordinary  care  after  storing  the 
baggage  in  its  warehouse.  Kahn  v. 
Atlantic,  etc.,  R.  Co.,  115  N.  C.  638, 
20  SE  169. 

13.  See  generally  supra  SS  1557- 
1566. 

14.  U.  S.— New  York  Cent.,  etc., 
R.  Co.  v.  Fraloff,  100  U.  S.  24,  25  L. 
ed.  631;  Maurltz  v.  New  York,,  etc., 
R.  Co.,  23  Fed.  765. 

Ark. — Chicago,  etc.,  R.  Co.  v.  Whit- 
ten,  90  Ark.  462,  119  SW  835,  21  Ann 
Cas  726  and  note. 

Fla.— Brock  v.  Gale,  14  Fla.  523, 
14   AmR  366. 

Ga.— Dibble  v.  Brown,  12  Ga.  217, 
56  AmD  460. 

111. — Wlngate    v.    Pere    Marquette 


R.  Co.  172  111.  A.  314. 

Kan. — Kansas  City,  etc.,  R.  Co.  v- 
Morrlson,  24  Kan.  502,  9  P  225,  5S 
AmR   252. 

Mo. — Doerner  v.  St.  Louis,  etc.,  R- 
Co.,  149  Mo.  A.  170.  176,  130  SW  62 
[cit  Cyc];  Hubbard  v.  Mobile,  etc.. 
R.  Co..  112  Mo.  A.  459,  87  SW   62. 

Nebr. — Gibbons  v.  Chicago,  etc.,  R 
Co.,  98  Nebr.  696,  154  NW226. 

N.  Y.— Merrill  v.  Grinnell,  30  N.  Y. 
594;  Knierlem  v.  New  York  Cent- 
etc.,  R.  Co.,  109  App.  Div.  709,  96 
NYS  602,  17  NY  AnnCas  415;  Grant 
v.  Newton,  1  E.  D.  Smith  96;  Raw- 
son  v.  Pennsylvania  R.  Co.,  2  Abb 
PrNS   220. 

Or. — Oakes  v.  Northern  Pac  R 
Co.,  20  Or.  392,  26  P  230,  23  AmSR 
126,  12  LRA  318. 

S.  C. — Vlasservitch  v.  Augusta, 
etc.  R.  Co.,  86  S.  C.  291,  67  SE 
306. 

S.  D. — House  v.  Chicago,  etc..  R. 
Co.,  SO  S.  D.  321,  138  NW  809.  Ann 
Casl916C  1045  [rev  on  other  grounds 

32  S.  D.   209,   142  NW  736}. 

Tex. — Texas,  etc.,  R  Co.  v.  Rus- 
sell (Civ.  A.)  97  SW  1090  (tools  of 
carpenter);  Galveston,  etc,  R.  Co. 
v.  Fales,  38  Tex.  Civ.  A.  457.  77  SW 
234;   Missouri,  etc.,  R.  Co.  v.   Meek. 

33  Tex.  Civ.  A.  47,  75  SW  317;  Bon- 
ner v.  Blum,  (Tex.  Civ.  A.)  25  SW 
60-:  Texas,  etc,-  R.  C6.  v.  Ferguson. 
1  Tex.  A.  Civ.  Cas.  5  1253;  Jones  v. 
Priester,   1   Tex.  A.  Civ.  Cas.    I    613. 

Vt. — Ouimlt  v.  Henshaw,  35  Vt. 
605,  84  AmD  646. 

"The  question  what  articles  of 
property,  as  to  quantity  and  value, 
contained  in  a  trunk,  may  be  deemed 
baggage  within  the  rule.  Is  to  be 
determined  by  the  jury  according  to 
the  circumstances  of  the  case,  sub- 
ject to  the  power  of  the  court  to 
correct  any  abuse."  Oakes  v.  North- 
ern Pac.  R  Co.,  20  Or.  392.  397. 
26  P  230.  23  AmSR  126,  12  LRA  318. 

[a]  nixed  question  of  law  and 
fact. — The  question  as  to  what  Is 
embraced  In  the  term  "baggage"  is 
one  made  up  of  both  law  and  fact. 
Whether  certain  classes  of  articles 
usually  transported  by  the  different 
modes  of  public  conveyance  should 
be  Included  within  the  term  or  not 
Is  a  question  of  law:  but  when  the 
question  Is  as  to  the  quantity  of 
the  articles  generally  coming  under 
that  denomination,  it  then  becomes 
a  question  of  fact  to  be  found  by 
the  jury.  Jones  v.  Priester,  1  Tex. 
A.  Civ.  Cas.  t  613. 

[b]  Mechanic's  tools.— In  an  ac- 
tion by  a  mechanic  against  a  car- 
rier for  lost  tools  checked  as  bag- 
gage, It  was  for  the  jury  to 
determine  whether  the  tools  were 
reasonable  in  quantity  and  of  a  char- 
acter usually  carried  by  mechanics 
like  plaintiff  for  their  personal  use 
at  their  destination,  and  hence  such 
as  could  be  regarded  as  baggage. 
Missouri,  etc..  R.  Co.  v.  Meek.  33 
Tex.  Civ.  A.  47.  76  SW  317. 

15.  Connolly  v.  Warren,  106  Mass. 
146,  8  AmR  300:  Vlasservitch  v. 
Augusta,  etc.,  R.  Co..  85  S.  C.  291. 
67  SE  306.  And  see  Gibbons  v.  Chi- 
cago, etc.,  R.  Co..  98  Nebr.  696,  164 
NW   226    (dictum). 

[a]      Feather  bed. — It   is   a   ques- 


For  later  caaes,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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§§  1608-1610]  CARRIERS 

cases  the  court  may  say,  as  a  matter  of  law,  that 
certain  articles  cannot  be  classed  as  baggage.19 
Whether  certain  jewelry  exceeds  in  value  that  usu- 
ally carried  by  passengers  of  the  same  station  and 
character  as  the  plaintiff,  and  therefore  is  not  prop- 
erly baggage,  is  ordinarily  a  question  for  the  jnry." 
Whether  a  particular  sum  of  money  is,  under  the 
circumstances,  reasonably  necessary  for  a  passenger 
to  carry  is  generally  a  question  for  the  jury.18 

The  reasonableness  of  a  regulation  of  a  carrier  as 
to  the  checking  or  carriage  of  baggage,10  or  of  a 
regulation  or  stipulation  limiting  liability,20  is  gen- 
erally a  question  for  the  jury,  under  proper  instruc- 
tions from  the  court;  but  if  the  facts  are  undis- 
puted, the  question  is  a  proper  one  for  the  court  to 
determine."    The  right  of  the  carrier  to  limit  its 
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liability  is  for  the  court.22 

[4  1609]  b.  Instructions.  As  in  other  civil  ac- 
tions,23 the  instructions,  in  an  action  for  the  delay 
of,  injury  to,  or  loss  of,  baggage,  must  fully  and 
clearly  state  the  law  applicable  to  the  facts  of  the 
case,14  defining  the  various  terms  and  expressions 
used.25  Thus,  the  instructions  must  be  applicable 
to  the  issues  raised  by  the  pleadings  and  the  evi- 
dence,2* and  must  not  ignore  material  issues27  or 
invade  the  province  of  the  jury  by  charging  on  the 
facts,28  where  the  rule  permits  that  tho  court  may 
not  charge  on  the  facts. 

[$  1610]  C.  Verdict  and  Findings.  The  verdict 
and  findings  are  governed  by  the  rules  applying  in 
civil  cases  generally,30  such  as  the  rule  that  the  ver- 
dict must  be  supported  by  the  evidence.81 


tion  of  law  for  the  court,  and  not 
of  fact  for  the  Jury,  whether  a 
feather  bed  not  intended  for  the  use 
on  the  voyage  Is  personal  baggage 
for  an  emigrant  from  Ireland  to 
America.  Connolly  v.  Warren,  106 
Mass.  146,  8  AmR  300. 

16.  Jones  v.  Prlester,  1  Tex.  A. 
Civ.  Cas.   I   613. 

17.  Doerner  v.  St.  Louis,  etc.,  R. 
Co.,  149  Mo.  A.  170.  130  SW  62; 
Bonner  v.  Blum,  (Tex.  Civ.  A.)  25 
SW  60.     See  generally  supra  9   1560.. 

[a]  Thus,  where  plaintiff,  a  widow, 
had  traveled  extensively  at  home 
and  abroad,  was  living  on  her  in- 
come, and  was  in  what  would  be  con- 
sidered good  circumstances,  whether 
a  diamond  breastpin  worth  three 
hundred  dollars  was  properly  car- 
ried by  her  as  ordinary  baggage, 
in  accordance  with  the  reasonable 
requirements  of  a  person  In  her 
station  of  life,  is  for  the  jury. 
Doerner  v.  St.  Louis,  etc.,  R.  Co., 
149  Mo.  A.    170,   130  SW  62. 

18.  Illinois  Cent.  R.  Co.  v.  Cope- 
land.  24  111.  332.  76  AmD  749:  Fair- 
fax v.  New  York  Cent.,  etc.,  R.  Co., 
73  N.  T.  167,  29  AmR  119:  Merrill 
v.  Grinnell,  30  N.  Y.  594;  Knleriem 
v.  New  York  Cent.,  etc.,  R  Co.,  146 
App.  Div.  661.  131  NYS  496  [aft  210 
N.  Y.  673  mem,  104  NE  1132  mem]; 
Knleriem  v.  New  York  Cent.,  R.  Co., 
109  App.  Div.  709.  96  NYS  602,  17 
NYAnnCas  415;  San  Antonio,  etc.. 
R.  Co.  v.  Green,  (Tex.  Civ.  A)  170 
SW  110;  Bonner  v.  Blum,  (Tex.  Civ. 
A.)  25  SW  60;  Missouri  Pac.  R.  Co. 
v.  York,  2  Tex.  A.  Civ.  Cas.  1  638; 
Jones  v.  Prlester,  1  Tex.  A.  Civ. 
Cas.  |  613.  See  generally  supra  { 
1561. 

[a]  Illustration. — Where  plain- 
tiff was  moving  a  long  distance  with 
his  family,  and,  with  other  things, 
shipped  four  hundred  dollars  In 
money  in  a  trunk  which  was  lost, 
and  he  claimed  that  such  amount 
was  necessary  under  the  circum- 
stances, and  that  so  carried  there 
was  less  danger  of  pickpockets,  the 
question  as  to  whether  the  money 
was  necessary  under  the  circum- 
stances for  personal  comfort  and 
convenience,  and  was  therefore  bag- 
gage, is  a  question  of  fact.  Mis- 
souri Pac.  R.  Co.  v.  York,  2  Tex. 
A.  Civ.  Cas.   9   638. 

19.  Pittsburgh,  etc.,  R.  Co.  v. 
Lyon.  123  Pa.  140,  16  A  607,  10  Am 
SR  517,  2  LRA  489;  Goldberg  v. 
Ahnapee,  etc.,  R.  Co.,  106  Wis.  1.  80 
NW  920,  76  AmSR  899.  47  LRA  221. 

Reasonableness  of  regulations  as 
question  of  law  and  fact  generally 
see  supra  9  1071. 

20.  Gardiner  v.  New  York  Cent., 
etc.,  R.  Co..  201  N.  Y.  387,  94  NE  876, 
34  LRANS  826,  AnnCasl912B  281 
faff  189  App.  Div.  17,  123  NYS  86B, 
and  answering  cert  question  140 
App.  Div.  907  mem.  125  NYS  1121 
mem];  Houston,  etc.,  R.  Co.  v.  Seale, 
28  Tex.  Civ.  A.  364.  67  SW  437.  See 
generally   supra   9   1579. 

31.  Pittsburgh,  etc..  R.  Co.  v. 
Lyon,  128  Pa.  140,  16  A  607.  10  Am 
SR  517.  2  LRA  489. 

33.    Houston,  etc.,  R.  Co.  v.  Seale, 


28  Tex.  Civ.  A.   364,   67  SW  437. 

93.  See  generally  Trial  [38  Cyc 
1594]. 

34.  Little  Rock,  etc.,  R.  Co.  v. 
Record,  74  Ark.  125,  85  SW  421,  109 
AmSR  67;  Feld  v.  Piatt,  107  NYS  21; 
McCoy  v.  Atlantic  Coast  Line  R.  Co., 
84  S.  C.  62,  65  SE  939;  Norfolk,  etc., 
R.  Co.  v.  Irvine,  86  Va.  217,  7  SE  233, 
1  LRA  110. 

[a]  Goods  damaged  or  destroyed 
by  Are. — An  instruction  that,  if 
plaintiff  delivered  to  defendant 
carrier  the  merchandise  in  question, 
and,  when  he  called  for  the  goods, 
did  not  receive  them,  because  they 
had  been  damaged  or  destroyed  by 
fire,  the  burden  was  on  defendant 
to  prove  that  the  goods  were  not 
damaged  through  its  negligence,  and 
to  do  so  could  show  how  the  damage 
occurred,  sufficiently  covered  the 
proposition  that  defendant  would 
not  be  liable  unless  Are  was  cu.a*<3d 
by  circumstances  not  consistent 
with  ordinary  care  on  its  part.  Mc- 
Coy v.  Atlantic  Coast  Line  R.  Co., 
84  S.  C.  62,  65  SE  939. 

[b]  Charge  as  to  what  constitutes 
baggage.— A  charge  that  baggage  is 
whatever  a  passenger  takes  with 
him  for  his  personal  use  or  con- 
venience, according  to  the  habits  or 
wants  of  the  class  to  which  he  be- 
longs, either  with  reference  to  his 
immediate  necessities  or  to  the  pur- 
poses of  the  Journey,  properly  sub- 
mits to  the  Jury  whether  shotguns 
carried  by  a  passenger  in  bis  valise 
to  hunt  with  as  opportunity  pre- 
sented are  baggage.  Little  Rock, 
etc.,  R.  Co.  v.  Record,  74  Ark.  125, 
86  SW  421,  109  AmSR  67. 

25.,  Williams   v.    Southern   R.    Co., 

155  N.  C.  260,  71  SE  346. 

[a]  "Immediate." — To  make  a 
carrier  liable  for  baggage  delivered 
to  it,  it  must  be  delivered  and  ac- 
cepted for  transportation  within  a 
reasonable  time  before  the  depart- 
ure of  the  train;  so  that,  if  an  issue 
was-  submitted  in  an  action  for  loss 
of  baggage  as  to  whether  the  trunk 
was  received  for  "immediate"  trans- 
portation, the  court  should  have  in- 
structed that  the  term  "immediate" 
did  not  have  its  usual  meaning  of 
"instantly,  forthwith,  nothing  inter- 
vening either  as  to  place,  time  or 
action,"  but  rather  meant  within  a 
reasonable  time,  having  due  regard 
to  the  circumstances.  Williams  v. 
Southern  R.  Co.,  166  N.  C.  260,  272, 
71  SE  346. 

36.  St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  82  Ark.  366,  102  SW 
206;    Williams    v.    Southern    R.    Co., 

156  N.  C.  260,  71  SE  346;  Cone  v. 
Southern  R.  Co.,  85  S.  C.  524,  67  SE 
779,  21  AnnCas  158;  Houston,  etc., 
R.  Co.  v.  Seale,  28  Tex.  Civ.  A.  364, 
67  SW  437. 

[a]  Bight  to  transportation  of 
particular  articles  not  questioned. — 
Where,  in  an  action  by  a  passenger 
for  loss  of  her  baggage,  plaintiff's 
right  to  the  transportation  of  the 
articles  contained  in  her  trunk,  as 
set  out  in  a  bill  of  particulars  was 
not  questioned  in  the  pleadings,  de- 
fendant  was   not  entitled   to '  an  in- 


struction that  It  was  not  responsi- 
ble for  the  loss  of  field  glasses,  opera 
glasses.  Jewelry,  and  thimbles  trans- 
ported as  baggage,  unless  notice  was 
given  to  the  carrier's  employees  that 
such  articles  were  included  in  the 
baggage.  St.  Louis  Southwestern  R. 
Co.  v.  Johnson,  82  Ark.  365,  102  SW 
205. 

[b]  Recovery  for  Injury  In  ac- 
tion for  loss. — Where,  in  an  action 
against  a  railroad  for  loss  of  a 
trunk,  plaintiff  testified  that,  after 
the  trunk  was  recovered  by  defend- 
ant, he  received  it  and  contents  on 
condition  of  no  value  on  them;  that 
the  trunk  was  damaged;  that  a  num- 
ber of  the  articles  therein  were  miss- 
ing; and  that  the  remainder  with 
the  exception  of  a  few  articles  of 
small  value,  were  so  damaged  as 
to  be  worthless  to  him,  a  charge 
that  plaintiff  could  not  recover  dam- 
ages for  the  part  of  the  baggage  re- 
turned to  him  the  action  being  for 
loss  of  the  baggage  and  not  for  In- 
jury thereto  by  deterioration,  was 
properly  refused.  Cone  v.  Southern 
R.  Co.,  85  S.  C.  524.  67  SE  779,  21 
AnnCas  158. 

87.  Texas,  etc.,  R.  Co.  v.  Mor- 
rison Faust  Co.,  20  Tex.  Civ.  A.  144, 
48  SW  1108. 

38.  Harzburg  v.  Southern  R.  Co.. 
65  S.  C.  589,  44  SE  76;  Missouri,  etc.. 
R.  Co.  v.  Meek.  33  Tex.  Civ.  A.  47,  76 
SW  317.    See  also  supra  9  1608. 

[a]  Assuming  unseasonable  cloth- 
ing to  be  baggage., — It  appearing 
that  plaintiff  had  taken  the  journey 
In  the  summer  time,  and  for  a  short 
distance  only,  it  was  error  for  the 
court  to  assume,  as  matter  of  law,  ' 
that  heavy  winter  clothing  Included 
among  the  lost  articles  would  come 
within  the  definition  of  baggage. 
Missouri,  etc.,  R.  Co.  v.  Meek,  33  Tex. 
Civ.  A.   47.  75   SW  817. 

89.  See  generally  Trial  [38  Cyc 
1646]. 

30.  See  generally  Trial  [38  Cyc 
18681. 

31.  Denver,  etc., '  R.  Co.  v.  John- 
son, 50  Colo.  187,  114  P  650,  AnnCas 
1912C  627;  Tischler  v.  Erie  R.  Co., 
184  111.  A.  19;  Brooks  v.  Northern 
Pac.  R.  Co.,  58  Or.  387,  114  P  949; 
Houston,  etc.,  R.  Co.  v.  Hlrsch,  (Tex. 
Civ.  A)  160  SW  426. 

[a]  Insufficient  evidence  of  value. 
— (1)  Where,  in  an  action  against  a 
carrier  for  loss  of  personal  baggage, 
it  Is  apparent  that  the  articles  had 
a  market  value,  a  verdict  for  plain- 
tiff cannot  be  sustained  where  there 
is  no  'competent  evidence  of  the 
market  value.  Tischler  v.  Erie  R. 
Co.,  184  111.  A.  19.  (2)  Where  there 
is.  no  evidence  that  anything  was 
lost  from  a  passenger's  baggage  ex- 
cept a  single  article,  and  no  evidence 
that  any  other  article  was  damaged, 
the  giving  of  Judgment  for  fifty  dol- 
lars, when  the  only  evidence  of  value 
of  the  article  is  plaintiff's  statement 
that  he  thought  it  worth  about 
thirty-five  dollars,  is  error.  Denver, 
etc.,  R.  Co.  v.  Johnson.  60  Colo.  187, 
114  P  650,  AnnCasl912C  627. 

Weight  and  sufltalaner  6f  evidence 
generally  see  supra  9  1607. 


1240     [IOC.  J.] 


CABROM  —  CARRY 


CABBOM.  A  descriptive  name  in  billiards  where 
one  ball  strikes  another,  and  then,  glancing,  strikes 
a  third;1  a  game  played  with  disks  where  the 
o"bject  is  not  to  strike  two  separate  disks  or  balls, 
but  to  drive  a  disk  into  a  pocket.2  In  a  popular 
sense,  the  word  is  used  to  describe  one  object's 
hitting  and  glancing  away  from  another.3 

CABBY.  To  convey,*  bear,5  or  transport,6  by 
sustaining  the  thing  carried,  or  causing  it  to  be 
sustained,  generally  implying  motion  from  the 
speaker,  and  so  often  followed  by.  the  words  "away" 
and  "off,"  and  opposed  to  "bring"  or  "fetch."7 
By  context,  to  advance.8  In  the  past  tense,  carried.* 
As  a  participle,  carrying.10 


Carry  on.    When  applied  to  business11  the  term  ' 
means  to  advance;13  to  continue;1*  to  promote;1* 
to  prosecute;1*  to  help  forward;1*  to  conduct1'  as 
principal;18  to  manage;19  to  transact.20 

Carry  out.    To  execute.21"22 

Carrying  away.2*  The  act  of  removal'  or  aspor- 
tation, by  which  the  crime  of  larceny  is  completed 
and  which  is  essential  to  constitute  it.24 

Carrying  on.  Managing  or  being  engaged  in;2* 
continuing  to  prosecute.  Phrases  in  which  the 
term  has  been  used  have  received  judicial  interpre- 
tation, such  as  "carrying_on  the  mill,"27  "  'carry- 

onM   a 


ing  on'   a  proceeding. 


and   ' '  carrying 


prosecution.       The  phrase  in  which  the  term  has 


1.  Ludlngton  Novelty  Co.  v.  Leon- 
ard, 119  Fed.  937,  940. 

8.  Ludlngton  Novelty  Co.  v.  Leon- 
ard, 119  Fed.  937,  940. 

3.  Ludlngton  Novelty  Co.  v.  Leon- 
ard, 119  Fed.  937,  940. 

4.  Worcester  D. 

5.  Worcester  D.;  Owen  v.  State, 
31  Ala.  387,  389  (where.  In  construing 
a  statute  forbidding  the  carrying  of 
weapons  under  penalty  of  a  fine,  the 

.court  said:  "The  word  'carries,'  in 
the  .  .  .  fact]  was  used  as  the 
synonym  of  "bears'"). 

[a]  Aa  synonymous  with  "wear." 
— Page  v.  State,  3  Heisk.  (Tenn.)  198 
note,  200  note  (where  the  court.  In 
construing  a  statute  prohibiting  the 
carrying  of  weapons,  said:  "When 
we  use  the  expression,  'He  carries 
arms,'  we  mean  Tie  goes  armed,'  or 
"he  wears  arms.'  This  is  manifestly 
the  sense  in  which  the  word  was  used 
by  the  Legislature,  and  we  know  of 
no  other  single  word  which  could 
more  clearly  convey  the  meaning  in- 
tended to  be  conveyed,  than  the  word 
'carry.'  In  this  sense.  Page  [de- 
fendant] was  not  only  literally  carry- 
ing a  forbidden  weapon,  but  he  was 
'carrying'  it,  that  is,  'he  was  going 
armed,'  contrary  to  the  true  meaning 
of  the  statute.  It  will  be  observed, 
that  the  Interpretation  which  we  give 
to  the  word  'carry,'  meets  and  carrier 
out  the  manifest  purposes  of  the 
Legislature,  which  was,  not  only  to 
make  criminal  the  habitual  carrying 
or      wearing      of  [various 

weapons]  but,  also,  to  make  criminal 
a  single  act  of  wearing  or  carrying 
one  of  these  weapons,  when  it  Is  so 
worn,  or  carried,  with  the  intent  of 
thus  going  armed.  ...  To  con- 
stitute the  carrying  criminal,  the  In- 
tent with  which  it  Is  carried  must  be 
that  of  going  armed,  or  being  armed, 
or  wearing  it  for  the  purpose  of  be- 
ing armed?').  See  also  Weapons  [40 
Cyc  855-869]. 

8.  Worcester  D.;  South  Bend 
Iron-Works  v.  Cottrell,  31  Fed.  254, 
256;  Cassell  v.  Lexington,  etc.,  Turnp. 
Road  Co.,  9  SW  602,  506,  701,  10  KyL 
486. 

7.     Worcester  D. 

S.  Mann  v.  Urquhart,  89  Ark.  239, 
248,  116  SW  219  (where  it  was  held 
that  the  term,  as  used  In  a  contract 
by  which  one  of  the  parties  to  a  con- 
tract for  the  purchase  of  a  patent 
right  agreed  to  "carry"  the  Interest 
of  another  party  who  was  to  have  a 
part  interest  therein,  means  "ad- 
vance" the  money  to  pay  his  inter- 
est). 

9.  Standard  D. 

[a]  "Carried  into"  and  "Imported" 
distinguished. — Under  a  statute  con- 
ferring jurisdiction  on  courts  of  ad- 
miralty over  any  claim  by  the  owner 
of  any  goods  carried  Into  any  port  of 
England  it  has  been  held  that  where 
the  parties  contemplated  that  the 
goods  would,  or  at  least  might,  be 
carried  into  and  delivered  in  an  Eng- 
lish port,  and  the  master  in  fact  put 
into  an  English  port,  admiralty  had 
jurisdiction,  although  the  goods  were 
not  discharged,  the  court  distinguish- 
ing "carried  into"  from  "Imported." 
Dapueto  v.  Wyllle,  L.  R.  5  P.  C.  482, 
492. 

[b]  "Carried  on  to  completion." — 
As  used  in  an  act  as  to  Issuance  of 


executions,  providing  that  "the  pro- 
visions of  this  Act  shall  apply  to  all 
suits  now  pending  in  which  a  plea  or 
pleas  have  not  been  delivered,  but 
shall  not  apply  to  any  suit  now 
pending,  in  which  a  plea  or  pleas 
nave  been  delivered,  which  last  men- 
tioned suit  or  suits  shall  be  carried 
on  to  completion  as  if  this  Act  had 
not  been  passed,"  the  words  "carried 
to  completion"  mean  "[carried]  to 
final  judgment."  Gleeson  v.  Dom- 
ville,  33  N.  B.  548,  556,  556. 

[c]  "To  be  safely  carried."— In  an 
action  against  a  railroad  company  by 
an  employee  who  was  Injured  on  a 
train  a  statement  of  claim  that  plain- 
tiff was  received  on  the  train  'Ho  be 
safely  carried"  on  it  does  "not  mean 
more  than  would  be  implied  that  the 
plaintiff  was  to  be  safely  carried  ac- 
cording to  the  nature  and  extent  of 
the  obligation  upon  the  defendants, 
as  between  themselves  and  the  plain* 
tiff,  as  one  of  their  workmen.  It 
does  not  necessarily  mean  that  the 
defendants  made  a  special  bargain 
with  the  plaintiff  by  which  they 
bound  themselves,  as  on  a  contract 
between  them  and  an  ordinary  pas- 
senger, safely  and  securely  to  carry 
him,  so  as  to  make  the  defendants 
responsible  to  the  plaintiff  for  the 
acts  of  their  servants  and  workmen, 
the  fellow  servants  and  workmen  of 
the  plaintiff."  May  v.  Ontario,  etc., 
R.  Co.,  10  Ont.  70,  74. 

[d]  "Transported"  synonymous.  ■ 
Oedensburg.  etc..  R.  Co.  v.  Pratt,  22 
Wall.  (U.  5.)  123,  133.  22  L.  ed.  827 
[quot  Smeltzer  v.  St.  Louis,  etc.,  R. 
Co.,  158  Fed.  649,  664;  Dunbar  v.  Port 
Royal,  etc.,  R.  Co.,  36  S.  C.  110,  117, 
15  SE  357,  31  AmSR  860]  (where  the 
court  said  that  the  two  were  equiv- 
alent terms  and  quite  distinct  from 
the  Idea  of  "forwarding") ;  Gleeson  v. 
Domvllle,  33  N.  B.  548,  565. 

10.  Worcester  D. 

[a]  Carrying  a  member- — Bennett 
v.  Sovereign  Camp  W.  W.,  (Tex.  Civ. 
A.)   168  SW  1023. 

[b]  Carrying  stock. — An  order  to 
a  broker  to  buy  stock  on  sixty  days 
buyer's  option  has  been  held  not  to 
authorise  the  broker  to  buy  the  stock 
himself  and  hold  it  on  his  customer's 
account  for  sixty  days.  Picketing  v. 
Demerritt,  100  Mass.  416,  421  (where 
the  court  said:  "If  the  course  pur- 
sued by  the  plaintiff  amounted  to  a 
purchase  and  "carrying"  of  the  stock, 
then  it  was  an  unauthorized  proceed- 
ing: one  which  the  order  given  to  the 
plaintiff  did  not  warrant  him  In  pur- 
suing"). 

[c]  Carrying  to  seU. — Where  a 
servant  of  a  licensed  tea  dealer  was 
sent  by  his  master  round  the  neigh- 
borhood to  ask  for  orders  for  tea,  and 
was  subsequently  sent  by  his  master 
to  deliver  small  parcels  of  tea  In  pur- 
suance of  those  orders,  this  was  held 
not  to  be  a  carrying  to  sell,  within 
the  meaning  of  the  Hawkers  &  Ped- 
dlers' Act  (50  Geo.  Ill)  c  61,  so  as 
to  subject  the  servant  to  a  penalty 
for  trading  as  a  hawker  without  a 
license.  Rex  v.  McKnlght.  10  B.  ft  C. 
734.  21  ECL  310.  109  Reprint  623. 
See  also  Hawkers  and  Peddlers  [21 
Cyc  364J. 

11.  Trozzo  v.  Peo.,  61  Colo.  323, 
334.  117  P  150. 

18.     Webster  P.    [quot  Ammons  v. 


Brunswick-Balke-Collender    Co.,    141 
Fed.  670,  675,  72  CCA  614,]. 

13.  Webster  D.  [quot  Cooper  Mfg. 
Co.  v. .Ferguson,  113  U.  S.  727,  735,  5 
SCt  739,  28  L.  ed.  1137];  Worcester 
D.  [quot  Cooper  Mfg.  Co.  v.  Ferguson, 
supra;  Florshelm  Bros.  Dry  Goods 
Co.  v.  Lester.  60  Ark.  120,  123,  29  SW 
34,  46  AmSR  162,  27  LRA  505]: 
Trozzo  v.  Peo.,  61  Colo.  323,  335,  117 
P  150. 

14.  Webster  D.  [quot  Ammons  v. 
Brunswick-Balke-Collender  Co.,  141 
Fed.   670,  575,  72  CCA  614]. 

IB.  Webster  D.  [quot  Cooper  Mfg. 
Co.  v.  Ferguson,  11$  U.  S.  7271  735. 
6  SCt  739,  28  L  ed.  11871;  Worcester 
D.  [quot  Cooper  Mfg.  Co.  v.  Fergu- 
son, supra;  Florshelm  Bros.  Dry 
Goods  Co.  v.  Lester,  60  Ark.  110,  123, 
29  SW  34,  46  AmSR  162,  27  LRA 
605];  Trozzo  v.  Peo.,  61  Colo.  323, 
334,   117  P  150. 

16.  Webster  D.  [quot  Ammons  v. 
Brunswick-Balke-Collender  Co.,  141 
Fed.  670,  675.  72  CCA  614];  Wor- 
cester D.  [quot  Cooper  Mfg.  Co.  v. 
Ferguson,  113  U.  S.  727,  786,  6  SCt 
739,  28  L.  ed.  1137;  Florshelm  Bros. 
Dry  Goods  Co.  v.  Lester,  60  Ark.  120. 
128,  29  SW  34,  46  AmSR  162,  27 
LRA  506];  Trozzo  v.  Peo.,  51  Colo. 
323,  335,  117  P  160. 

17.  Roberts  v.  State,  26  Fla.  360. 
382,  7  S  861;  Harvey  v.  Vandegrift. 
89   Pa.   346,   362. 

18.  Smith  v.  Hancock,  [18941  2. 
Ch.   377,   880. 

19.  Webster  D.  [quot  Cooper  Mfg. 
Co.  v.  Ferguson,  113  U.  S.  727,  735. 
6  SCt  739,  28  L.  ed.   1187]. 

90.  Terr.  v.  Harris,  8  Mont.  140, 
144,  19  P  286;  Fleckensteln  Bros. 
Co.  v.  Fleckensteln,  66  N.  J.  Eq. 
262,    254,    57    A   1026. 

31-83.  Cartmel  v.  Newton,  79  Ind. 
1,  2;  Kennedy  v.  Harris,  7  DomLR  291. 
294,  4  OntWN  183,  23  OntWR  179. 


S3.    Carrying  away 
Persons  see  Ab<" 


ductlon  1  C.  J.  p  281; 
Kidnapping   [24   Cyc   796J. 
Property    see    Larceny    [26    Cyc    18- 
22];  Trespass  [38  Cyc  998]. 
94.     Burrill  L.  D. 

36.  Century  D.  sub  voce  "Carry." 
38.     Century  D.   sub  voce   "Carry." 

37.  In  re  Hope  Min.  Co.,  12  F. 
Cas.  No.  6,681,  1  Sawy.  710,  711 
(where  it  was  held  that  hauling 
quartz  to  a  quarts  mill  Is  perform- 
ing labor  for  carrying  on  the  mill 
within  the  meaning  of  a  statute  pro- 
viding that  "all  persons  performing 
labor  for  carrying  on  any  mill  shall 
have  a  lien  on  such  mill  for  such 
work  or  labor  done"). 

38.  In  re  Ainsworth,  [1905]  2  K. 
B.   103,  106. 

39.  Page  v.  Citizens'  Banking  Co.. 
Ill  Or.  73,  74,  84,  36  SE  418,  78 
AmSR  144,  61  LRA  463  (where  it 
was  held,  under  a  statute  providing 
a  right  of  action  for  malicious  prose- 
cution, that  it  Is  "carrying  on"  a 
prosecution  to  cause  a  warrant  to 
be  issued,  having  defendant  therein 
arrested  and  his  goods  seized,  hav- 
ing him  brought  before  a  commit- 
ting magistrate,  procuring  contin- 
uances of  the  -preliminary  hearing, 
and  requiring  him  to  give  bond  for 
his  appearance  before  the  commit- 
ting magistrate,  notwithstanding  the 
prosecution  was  finally  abandoned  in 
the     committing     court);     Swift     v. 


For  later  oases,  developments  and  ohanges  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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been  most  frequently  construed  is  "carrying  on  |  business."80 


Witchard,  103  Go.  198,  196.  29  SB 
762  (where,  in  construing  the  phrase 
In  the  same  statute,  it  was  held 
that  some  progress  beyond  suing  out 
a  warrant  must  have  been  made  in 
order  to  give  a  right  of  action  to 
the  injured  party). 

30.  Bamberger  v.  Schoolfleld,  160 
U.  S.  149.  167,  16  SCt  225,  40  L.  ed. 
374  (where  it  was  held  that  the 
sending  of  a  note  by  a  resident  of 
Alabama  to  Tennessee  for  discount 
in  that  state  by  a  Memphis  company 
is  not  a  carrying  on  of  business  In 
Alabama  by  such  company  within 
the  state  constitution  and  statutes 
imposing  certain  prerequisites  to 
the  carrying  on  of  business  in  that 
state  by  a  foreign  corporation); 
Cooper  Mfg.  Co.  v.  Ferguson,  113  u. 
S.  727,  786,  5  SCt  739.  28  L.  ed.  1137 
(holding  that  the  making  in  one 
state  by  a  foreign  corporation  of  one 
contract  by  which  it  agreed  to  build 
and  deliver  in  another  state  certain 
machinery  and  by  which  the  other 
party  agreed  to  pay-  for  it  does  not 
constitute  a  carrying  on  of  business 
in  the  first  state);  Vulcan  Steam 
Shovel  Co.  v.  Flanders,  206  Fed.  102, 
104;  Manson  v.  Williams,  163  Fed. 
625,  531,  82  CCA  475  (holding  that 
the  phrase,  as  used  In  the  English 
Partnership  Act,  defining  a  partner- 
ship as  the  relation  subsisting  be- 
tween persons  carrying  on  a  Busi- 
ness in  common  with  a  view  of 
?roflt.  implies  a  relation  entirely  dif- 
erent  from  the  enforced  relation  of 
tenants  in  common,  as  the  owners 
of  a  ship  or  of  a  bouse  who  must 
either  let  the  property  lie  idle  or 
keep  it  in  some  way  occupied  or 
used,  deriving  a  return  from  such 
occupation  or  use);  Frawley  v.  Penn- 
sylvania Casualty  Co..  124  Fed.  269, 
264  (where  a  Pennsylvania  Insur- 
ance company  wrote  four  accident 
policies  on  risks  In  Wisconsin,  all  of 
which  were  negotiated  by  corre- 
spondence with  the  company  and  not 
through  the  medium  of  any  agent  lo- 
cated in  the  state  or  going  into  it 
for  the  purpose,  and  were  Issued  and 
the  premiums  thereon  paid  at  the 
office  in  Pennsylvania,  and  it  was 
held  that  even  If  such  transactions 
could  be  considered  as  carrying  on 
business  within  the  state  at  the  time 
by  the  company  such  business  did 
not  continue  after  the  policies  had 
been  issued  merely  by  reason  of  the 
fact  that  they  were  held  by  persons 
in  the  state,  nor  did  the  collection 
of  a  renewal  premium  on  one  of  such 
policies  through  the  cashier  of  a 
local  bank,  at  the  suggestion  and 
for  the  supposed  accommodation  of 
the  policyholder,  constitute  carrying 
on  business  within  the  state,  so  as 
to  render  the  company  subject  to 
the  jurisdiction  of  its  courts);  Oak- 
land Sugar  Mill  Co.  v.  Fred  W.  Wolf 
Co.,  118  Fed.  239,  245,  55  CCA  93 
(holding  that  the  phrase,  as  used 
In  a  statute  requiring  a  foreign  cor- 
poration to  file  its  charter  or  take 
out  a  license  or  pay  a  franchise  tax 
berore  it  can  carry  on  business,  Is 
to  be  construed  so  that  a  solitary 
act  of  business,  not  indicating  a  pur- 
pose to  carry  on  business,  is  not 
within  the  statute)-  Hazeltine  v. 
Mississippi  Valley  F.  Ins.  Co.,  55 
Fed.  743,  749  (holding  that  the 
phrase,  as  used  in  a  statute  providing 
that  when  a  foreign  corporation  car- 
ries on  its  corporate  business  In  a 
state  by  means  of  an  agent,  it  im- 
pliedly assents  to  be  sued  there  in 
the  person  of  such  agent,  does  not 
Include  writing  insurance  by  corre- 
spondence in  a  state  where  a  foreign 
corporation  has  no  office  or  agent, 
the  court  saying,  in  reviewing  Eng- 
lish legislation  on  the  same  subject: 
"Until  very  recent  years  no  case  of 
suing  a  foreign  corporation  in  the 
common-law  courts  of  England  could 
be  found,  it  is  said;  but  from  very 
early  times  corporations  were  al- 
lowed to  sue  as  plaintiffs.  The 
judges  began  to  protest  against  the 
want  of  reciprocal  fairness  In  this, 
and  by  an  enlargement  of  the  lan- 


guage of  modern  practice  and  pro- 
cedure, acts  of  parliament,  and  rules 
of  court  prescribed  in  pursuance  of 
them,  they  were  subjected  to  suit 
as  defendants.  But  the  narrowest 
possible  limitation  was  evolved  out 
of  the  perplexities  of  the  subject, 
somewhat  due,  no  doubt,  to  the  sensi- 
tive jealousy  of  the  Scottish  courts 
to  the  exercise  of  jurisdiction  over 
Scottish  companies  by  the  English 
courts.  They  established  the  rule, 
finally,  that  the  foreign  corporation 
must  be,  in  a  sense,  domiciled  in 
England,  very  much  as  If  it  had 
been  chartered  there.  The  courts 
say,  In  trying  to  define  the  limita- 
tion: Carrying  on  trade  or  traffick- 
ing In  England,  even  by  the  Instru- 
mentalities of  permanent  local 
agents  or  other  appliances,  does  not 
necessarily  establish  this  suable 
domicile  for  the  company;  It  de- 
pends largely  upon  the  nature  of  the 
home  and  foreign  business, — what 
is  done  in  either  or  both  places  in 
carrying  on  the  enterprise  of  the 
company;  and  even  the  perpetual 
running  of  a  foreign  railroad  upon 
English  soil  Is  held  not  to  be  enough, 
— not  to  be  'doing  business*  in 
England  in  the  sense  of  this  suable 
quality  or  liability  In  a  foreign  cor- 
poration. There  must  be  a  manag- 
ing, controlling,  or  governmental 
business  done  by  the  corporation  In 
England, — a  sort  of  "branch'  of  the 
foreign  company  established  there. 
The  phrase  is  also  instructively  con- 
sidered in  cases  relating  to  the  suits 
brought  against  domestic  English 
companies  In  the  several  counties  of 
England  under  acts  of  parliament 
regulating  the  jurisdiction  or  venue 
for  the  local  courts.  There  it  received 
the  same  construction,  though  there 
was  some  relief  against  this  by  a  sep- 
arate rule  of  jurisdiction  in  places 
where  the  cause  of  action  arose  or 
the  injury  was  done");  Marine  Ins. 
Co.  v.  St.  Louis,  etc.,  R.  Co.,  41  Fed. 
643,  653  (holding  that  the  phrase, 
as  used  in  a  statute  providing  that, 
before  any  foreign  corporation  shall 
carry  on  any  business  within  a  state 
it  shall  file  a  certificate  In  the  office 
of  the  secretary  of  state,  etc.,  and 
that  in  default  thereof  the  contracts 
of  such  foreign  corporations  with 
citizens  of  the  state  shall  be  void, 
relates  only  to  the  making  of  con- 
tracts within  the  state  and  does  not 
include  the  issuance  of  policies  of 
Insurance  by  a  foreign  Insurance 
corporation  to  citizens  of  the  state 
where  the  contracts  were  made  In 
the  state  of  the  corporation's  resi- 
dence); In  re  Ambler,  1  F.  Cas.  No. 
271, -8  Ben.  176,  177  (holding  that 
a  railroad  can  carry  on  business, 
within  the  meaning  of  the  Bank- 
ruptcy Act  of  18677  providing  that 
corporations  may  take  the  benefit  of 
the  Bankruptcy  Law  by  petition  ad- 
dressed to  the  judge  of  the  Judicial 
district  In  which  such  debtor  has 
resided  or  carried  on  business  for 
six  months,  etc.,  only  at  the  place 
where  the  railroad  is  or  Is  to  be 
constructed,  maintained,  and  oper- 
ated)- U.  S.  v.  Jackson,  26  F.  Cas. 
No.  15.466,  1  Hughes  531.  532  (hold- 
ing that  selling  an  occasional  drink 
out  of  a  bottle  is  not  carrying  on  the 
business  of  a  retail  liquor  dealer); 
U.  S.  v.  Wittig,  28  F.  Cas.  No.  16,748, 
2    Lowell    466.    467     (holding    that    a 

Kerson  who  distills  spirits  or  brews 
eer,  although  not  for  sale,  carries 
on  the  business  of  a  brewer  or 
distiller,  although  in  ordinary  speech 
one  who  distills  for  his  own  use 
merely  would  not  be  said  to  carry 
on  the  business);  Nashville,  etc.,  R. 
Co.  v.  Attalla.  118  Ala.  362.  366,  24 
S  450  (holding  that  the  phrase  im- 
plies a  continuous  operation,  and 
that  a  person  carrying  on  a  business 
for  some  length  of  time  without  ob- 
taining a  license  as  required  by  a 
city    ordinance    providing    that    any 

Ferson  who  shall  carry  on  a  business 
or  which  a  license  is  required  with- 
out first  taking  out  such  license 
shall,    on   conviction,    be    fined,    etc.. 


Is  guilty  of  a  single  offense  'only, 
and  not  of  a  separate  offense  for 
each  day  during  which  the  business 
Is  carried  on ) ;  Abel  v.  State,  90  Ala. 
631,  633,  8  S  760  (holding  that  the 
doing  of  a  single  act  pertaining  to 
a  particular  business  will  not  be 
considered  engaging  in  or  carrying 
on  the  business,  although  a  series 
of  such  acts  would  be  so  considered, 
but  that  one  act  may  be  sufficient 
to  constitute  a  carrying  on  of  busi- 
ness according  to  the  Intent  with 
which  the  act  is  done);  Glllman  v. 
State.  66  Ala.  248,  250  (holding  that 
the  phrase,  as  used  In  a  statute  im- 
posing a  license  tax  on  any  person 
''engaging  In,  or  carrying  on,  the 
business  of  keeping  a  theatre"  means 
an  actual  use  or  management  of  a 
theater,  and  hence  one  who  had  a 
hall  which  he  Intended  to  use  as  a 
theater,  but  In  which  no  performance 
had  ever  been  given,  was  not  within 
the  statute);  Lawson  v.  State,  66 
Ala.  118,  119  (holding  that  carrying 
on  business,  within  the  meaning  of 
a  statute  making  It  a  misdemeanor 
to  carry  on  the  Business  of  a  retail 
liquor  dealer  without  a  license,  is 
not  shown  by  proof  of  a  single  sale 
of  liquor);  Jackson  v.  State,  60  Ala. 
141.  142  (holding  that  the  phrase, 
within  the  meaning  of  the  statute 
in  reference  to  licensing  insurance 
agents  to  carry  on  business  in  the 
state,  etc,  does  not  apply  to  the  Is- 
suing of  policies  lit  another  state,  or 
to  the  act  of  an  agent  in  examining 
a  single  house  in  the  state);  Harris 
v.  State,  60  Ala.  127.  130  [quot  Well 
v.  State,  62  Ala.  19,  21]  (where  the 
court,  in  construing  a  statute  re- 
lating to  business  licenses,  said:  "It 
is    the   business,    the   occupation,   or 

Srofession,  on  which  the  law  imposes 
le  tax,  and  from  which  it  has  power 
to  derive  a  revenue.  Has  that  busi- 
ness been  engaged  in  and  pursued 
by  the  defendant  for  a  profit,  or  as 
a  means  of  livelihood?  If  it  has, 
he  should  have  obtained  a  license  to 
pursue  it,  and,  falling  to  do  so,  is 
a  violator  of  the  law.  It  is  not 
necessary  that  it  should  be  the  sole 
or  exclusive  business  or  occupation. 
It  may  be  pursued  while  pursuing 
another  business,  or  in  connection 
with  another;  and.  In  either  case,  the 
party  would  be  punishable.  It  Is 
true,  the  doing  of  a  single  act,  per- 
taining to  a  particular  business,  will 
not  be  considered  engaging  in  or 
carrying  on  the  business;  yet  a 
series  of  such  acts  would  be  so  con- 
sidered. The  true  inquiry  is,  and 
one  which  a  jury  will  seldom  fail 
correctly  to  solve,  what  was  the  in- 
tent of  the  party?  Was  it  to  derive 
a  profit,  or  the  means  of  livelihood, 
from  retailing,  or  from  any  of  the 
other  occupations  mentioned  In  the 
statute?");  Espy  v.  State,  47  Ala. 
538,  538  (holding  that  to  sell 
whisky  on  a  few  separate  occasions 
within  twelve  months  Is  not  carry- 
ing on  the  business  of  a  liquor 
dealer);  Babbitt  v.  Field,  6  Ariz.  6, 
12,  62  P  775  (holding  that  the 
phrase,  as  used  in  a  statute  requir- 
ing foreign  corporations  carrying  on 
business  within  a  territory  to  file 
articles  with  the  secretary  of  state 
and  county  recorder,  does  not  in- 
clude a  single  business  transaction 
within  the  territory  by  a  foreign 
company);  Holmes  v.  Holmes,  40 
Conn.  117,  120  (holding  that  the 
phrase  means  that  the  business  must 
be  pursued  as  a  continuous  and  sub- 
stantial employment,  and  that  the 
mere  renting  out  of  a  few  rooms  by 
a  married  woman  in  the  house  in 
which  she  lived  with  her  husband  is 
not  carrying  on  a  business  within 
the  meaning  of  a  statute  providing 
that  whenever  any  married  woman 
shall  carry  on  business,  and  shall 
incur  any  debt  on  account  of  the 
same,  she  shall  be  liable  therefor); 
Williams  v.  Tlfton,  3  Ga.  A.  446.  446. 
60  SE  113:  Finch  v.  Zenith  Furnace 
Co..  245  III.  586,  693.  92  NE  521 
(holding  that  Isolated  transactions 
do  not  constitute  carrying  on   bust- 
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ness  by  a  foreign  corporation):  Am- 
nions v.  Brunswlck-Balke-Collender 
Co.,  6  Ind.  T.  «8«,  641,  644.  82  SW 
937  [aft  141  Fed.  570,  72  CCA  614] 
(holding;  that,  under  an  act  provid- 
ing: that  "before  any  foreign  cor- 
poration shall  begin  to  carry  en 
business  in  the  Indian  Territory"  it 
shall  file  a  certificate  designating  a 
resident  agent  on  whom  process  may 
be  served,  and  also  stating  its  prin- 
cipal place  of  business  in  the  terri- 
tory, and  that  if  it  fails  to  comply 
with  such  provisions  all  of  its  con- 
tracts with  citizens  and  residents  of 
the  territory  shall  be  void  and  shall 
not  be  enforced  in  its  favor  by  any 
of  the  courts  therein,  proof  that  a 
foreign  corporation,  having  no  place 
of  business  in  the  territory,  in  a  sin- 
gle Instance  completed  an  executory 
contract  of  sale  therein  by  delivery 
of  the  property  and  taking  notes  and 
a  mortgage  for  the  purchase  price 
through  a  local  bank  acting  as  its 
agent,  is  not  sufficient  to  subject  it 
to  the  penalty  for  "carrying  on 
business"  by  rendering  its  notes  and 
mortgage  nonenforceable,  although 
it  never  filed  the  statutory  certifi- 
cate);   Grimm    v.    Warner.    45    Iowa 

106,  110  (holding  that  a  person  ren- 
dering services  to  others  employed 
in  the  ice  business  is  not  "carrying 
on"  the  business,  within  a  covenant 
binding  him  not  to  do  so);  State  v. 
New  Orleans  Chess,  etc..  Club,  116 
La.  46,  50,  40  S  526  (holding  that 
the  conducting  of  a  social  club  is 
not  the  "carrying'  on  of  a  business," 
trade,  or  occupation  in  the  sense  of 
the  license  statutes);  State  v.  Bar- 
belals,  101  Me.  512,  513.  64  A  881 
(holding  that  selling  strawberries, 
pineapples,  and  bananas  from  a 
pushcart  in  a  street,  and  going  from 
place  to  place  disposing  of  fruit  to 
whoever  desires  to  purchase  It  is  a 
violation  of  an  ordinance  providing 
that  no  person  shall  In  any  part  of 
a  public  street  "carry  on  any  trade 
or  business"  unless  especially  au- 
thorised); State  v.  Shipley,  98  Md. 
657,  661,  57  A  12  (holding  -hat  the 
phrase,  as  used  in  a  statute  render- 
ing one  liable  to  be  sued  in  a  county 
in  which  his  business  is  carried  on, 
relates  to  a  fixed  occupation  con- 
nected with  some  of  the  branches 
of  trade,  industry,  or  commerce,  or 
the  continuous  pursuit  of  some  call- 
ing or  profession,  such  as  is  ordi- 
narily engaged  in  as  a  means  of  live- 
lihood or  for  the  purpose  of  gain  or 
profit,  and  does  not  consist  in  the 
mere  transaction  of  one's  own  pri- 
vate affairs,  nor  in  the  making  of  a 
single  transaction  with  another  per- 
son in  the  line  of  a  particular  busi- 
ness);   Com.   v.    Schwartz,    197    Mass. 

107,  110,  83  NE  326  (where  it  was 
held  that  under  a  statute  providing 
for  the  licensing  of  persons  "to  carry 
on  the  business"  of  pawnbroking 
there  may  be  one  or  more  acts  of 
receiving  articles  on  pawn  without 
engaging  in  the  business,  or  there 
may  be  the  occupation  of  pawnbrok- 
ing without  the  completion  of  an 
actual  contract  of  pawnbroking); 
Ulhlein  v.  Capllce  Commercial  Co., 
39  Mont.  327,  336,  102  P  564  (holding 
that  where  a  foreign  brewing  cor- 
poration shipped  beer  into  a  state 
and  sold  the  same  to  defendant,  a 
domestic  corporation  operating  a 
distributing  agency,  this  did  not  con- 
stitute "carrying  on  business"  within 
the  state);  Terr.  v.  Harris,  8  Mont. 
140.  144.  19  P  286  (where  the  phrase 
was  held  to  be  synonymous  with 
"transacting  business,"  as  used  In  a 
statute  requiring  every  person  who 
shall  carry  on  any  lottery  business 
to  pay  a  license,  and  providing  that 
any  persons  transacting  any  busi- 
ness requiring  a  license,  without  first 
obtaining  the  same,  shall  be  guilty 
of  a  misdemeanor  and  the  court  said 
that  "they  are  convertible  terms, 
and  the  legislature  has  so  used  them 
in  the  .  .  .  statute,"  and  that  the 
distinction  cannot  be  made  that  the 
first  may  refer  to  a  single  act.  while 
the  latter   means  a  pursuit  or  occu- 


pation in  which  a  person  engages 
for  the  purpose  of  a  livelihood  or  as 
a  source  of  profit):  Norton  Naval 
Constr.,  etc.,  Co.  v.  State  Bd.  of  As- 
sessors. 63  N.  J.  L.  564,  665,  22  A 
352  (holding  that  the  phrase,  as 
used  in  a  statute  exempting  from 
taxation  manufacturing  companies 
carrying  on  business  in  the  state. 
Imports  that  such  companies  must 
actually  locate  and  begin  work  under 
their  charter  In  order  to  be  entitled 
to  such  exemption);  American  Glu- 
cose Co.  v.  State,  43  N.  J.  Eq.  280, 
282,  6  A  803  (holding  that  the  phrase 
in  the  same  statute  includes  the  es- 
tablishment of  a  factory,  the  bring- 
ing of  raw  material  thereto,  and  con- 
verting it  Into  wares);  Peo.  v.  Wem- 
ple,  138  N.  T.  682,  586,  34  NE  386 
(where  it  was  held  that  the  phrase, 
as  used  In  a  statute  exempting  cor- 

fioratlons  "carrying  on  manufactur- 
ng"  within  the  state  from  taxation, 
does  not  include  a  foreign  manu- 
facturing corporation  bringing  wire 
from  its  factory  Into  New  York  and 
there  fitting  It  with  hooks  and  loops 
to  adapt  it  for  sale);  Peo.  v.  Wem- 
plc,  133  N.  T.  323.  325,  31  NE  238; 
Matter  of  Deuel,  127  App.  Dlv.  640, 
643,   111  NTS   969    (holding  that  the 

Shrase,  as  used  In  the  Greater 
Tew  York  Charter  |  1416  (L 
(1901)  c  466],  forbidding  a  justice 
of  the  court  of  special  sessions  to 
"carry  on  any  business,"  and  pro- 
viding that  he  shall  devote  his 
whole  time  and  capacity,  so  far  as 
public  interests  demand,  to  the 
duties  of  his  office,  implies  such 
a  relation  to  the  business  as  iden- 
tifies a  person  with  it,  and  imposes 
upon  him  some  duty  or  responsi- 
bility in  connection  with  its  man- 
agement, and  that  the  prohibition 
is  not  violated  by  one  acting  as  vice 

f 'resident  of  a  corporation  where  the 
ncumbent  of  that  office  has  no 
specific  duties  in  relation  to  it,  and 
is  not  actively  engaged  in  the  con- 
duct of  the  business  of  the  corpora- 
tion, and  is  not  responsible  either 
to  the  corporation  or  its  stock- 
holders for  the  conduct  or  manage- 
ment of  the  business,  and  does  not 
actively  interfere  in  any  way  in  re- 
lation to  it);  Swift  v.  Little,  28  R.  I. 
108,  109,  65  A  616  (holding  that  the 
phrase,  as  used  In  a  statute  pro- 
viding that  no  foreign  corporation 
shall  carry  on  the  business  for 
which  it  was  incorporated  within 
the  state  or  enforce  in  the  courts  of 
the  state  any  contract  made  herein 
unless  complying  with  certain  re- 
strictions, is  not  the  same  thing  as 
the  making  of  a  contract  within 
the  state,,  and  that  a  compliance 
with  the  statute  after  the  making 
of  a  contract  but  before  the  com- 
mencement of  an  action  for  its 
breach  is  a  sufficient  compliance 
authorizing  the  corporation  to  main- 
tain an  action  thereon);  State  v. 
Napier,  63  S.  C.  66,  41  SE  13  (holding 
that  the  words  "carrying  on  of  a 
business"  or  the  "plying  of  a  voca- 
tion" necessarily  involve  the  idea 
of  successive  acts,  continuity  of 
habit,  and  that  proof  of  a  single  act 
of  hiring  or  soliciting  a  laborer  to 
be  employed  beyond  the  state  limit 
could  not  constitute  the  offense  of 
carrying  on  the  business  of  an  emi- 
grant agent);  U.  S.  Savings,  etc., 
Co.  v.  Miller,  (Tenn.  Ch.  A.)  47  SW 
17,  18  (holding  that,  where  a  foreign 
corporation  appoints  agents  in  a 
state  for  the  purpose  of  working  up 
a  loan  business  and  inducing  people 
to  effect  loans  with  the  corporation, 
and  those  agents  effect  loans,  it  car- 
ries on  business  within  the  state  in 
the  sense  of  the  foreign  corporation 
laws);  Lewis  v.  Graham.  20  Q.  B. 
D.  780,  22  Q.  B.  D.  1;  Buckley  v.  Hann. 
6  Exch.  43,  46,  155  Reprint  19 
(last  two  cases  holding  that  a 
clerk  who  attends  daily  at  an  office 
in  the  city  of  London  is  not  a  person 
who  carries  on  his  business  there, 
within  10  &  11  Vict,  c  71  8  40,  pro- 
viding that  a  debtor  who  shall  dwell 
or    "carry    on    business"    within    the 


city  of  London  may  be  sued 
therein);  In  re  Horton.  8  Q.  B.  I>. 
434,  436  (where  a  solicitor  with  a 
country  certificate  whose  offices  were 
at  Birmingham,  and  who  came  up 
on  a  retainer  and  attended  the  taxa- 
tion of  a  bill  of  costs  within  ten 
miles  of  London,  was  held  not  to 
"practice  or  carry  on  business" 
within  that  radius,  the  court  saying: 
"Taking  the  words  'acts  or  practises* 
together,  and  turning  to  the  schedule 
and  finding  'carries  on  his  business,* 
used  apparently  as  an  equivalent 
phrase,  I  think  the  intention  of  the 
legislature  was  not  to  strike  at  one 
particular  transaction  within  the  ten 
mile  radius,  but  at  the  general 
carrying  on  of  business  and  prac- 
tising. ...  I  think  the  Act  means 
carries  on  business  with  a  quasi 
permanent  habitat");  Rolfe  v.  Lear- 
month,  14  Q.  B.  196,  199,  68  ECL  198. 
117  Reprint  79;  In  re  Outlay  Assur. 
Soc,  34  Ch.  D.  479.  481  (holding  that 
a  statute  providing  that,  where  the 
name  of  a  joint  company  had  been 
struck  from  the  register  of  such 
companies,  the  court  might  restore  It 
to  the  register  if  satisfied  that  the 
company  was  at  the  time  of  the 
striking  off  carrying  on  business 
applies  to  the  case  of  a  company 
which  at  the  time  of  the  striking; 
off  was  carrying  on  business  only 
for  the  purpose  of  winding  up  volun- 
tarily and  realizing  its  assets);  Ex 
p.  Breull.  16  Ch.  D.  484.  488  (holding 
that  a  debtor  employed  as  a  clerk 
In  a  bank,  the  office  of  which  is 
within  the  district  of  the  London 
bankruptcy  court,  is  "carrying  on 
business"  within  the  district  of  that 
court,  the  court,  per  Cotton,  L.  J.. 
saying:  "It  it  said  that  a  man  does 
not  carry  on  business  unless  he  is 
a  principal,  but  I  do  not  see  that 
that  is  necessary.  In  ordinary  lan- 
guage a  man  is  said  to  carry  on 
business,  whether  he  be  a  principal 
or  not.  If  I  had  to  decide  whether 
this  man's  employment  was  more 
properly  described  as  a  "business' 
or  an  'occupation,'  I  might  think 
that  the  latter  would  be  the  more 
appropriate  term.  But  "business'  is 
the  larger  term,  and  I  think  it  in- 
cludes his  employment"  And  Lush. 
L.  J.,  said:  "It  cannot.  I  think,  be 
Intended  that  the  words  'carries  on 
business'  should  be  confined  to  per- 
sons carrying  on  business  on  their 
own  account  as  principals.  That 
would  leave  out  a  large  number   of 

fiersons  who  are  engaged  In  business 
n  the  city  of  London.  I  think  that 
a  man  carries  on  business  at  the 
place  where  he  is  to  be  found  during 
the  business  hours  of  the  day"):  Le 
Tallleur  v.  South  Eastern  R  Co..  > 
C.  P.  D.  18.  20  (holding  that,  within 
a  statute  conferring  jurisdiction  on 
the  mayor's  court  of  a  city  where 
a  railroad  carries  on  its  business,  a 
company  does  not  carry  on  business 
in  one  city,  although  It  had  an  im- 
portant station  there,  where  the  di- 
rectors met  and  the  substantial  busi- 
ness of  the  company  was  conducted 
at  its  principal  station  in  another 
city):  Brown  v,  London.,  etc,  R. 
Co.,  4  B.  &  S.  326.  335.  116  ECL  326, 
122  Reprint  481  (holding  that  a  rail- 
way company  having  its  principal 
office  in  London,  where  its  seal  is 
kept  and  the  meetings  of  its  direc- 
tors and  shareholders  are  held,  and 
having  likewise  a  large  station  at 
Chester,  through  which  run  several 
branch  lines,  the  entire  management 
of  their  line  there  being  conducted 
by  a  district  superintendent  under 
the  general  management  of  the  com- 
pany in  London,  is  not  "carrying  on 
business"  In  Chester) :  Minor  v.  Lon- 
don, etc.,  R.  Co.,  1  C.  B.  N.  S.  325. 
330,  87  ECL  326.  140  Reprint  134: 
Sangster  v.  Kay.  5  Exch.  386,  387. 155 
Reprint  168:  Keynsham  Blue  Lias 
Lime  Co.  v.  Baker,  2  H.  &  C.  729.  734. 
159  Reprint  302 J  Mitchell  v.  Hender. 
18  Jur.  430.  431  (holding  that  If  the 
nature  of  a  mans  business  is  such 
that  he  must  personally  be  moving 
about    within    a    particular    district. 
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Carrying  out.    Performance.*1 

CARRYING  ARMS  or  CARRYING  WEAPONS." 
Going  armed;*8  wearing  weapons.34 

OAR  SERVICE.  A  demurrage  charge  made  by 
railway  companies  on  each  car  detained  over  a  cer- 
tain number  of  hours  in  unloading.3" 

CART.3*  As  a  noun,  primarily  a  carriage  with 
two  wheels,  but  having  the  more  extended  signifi- 


cation of  a  carriage  in  general."  As  a  verb,  in  the 
past  tense,  carted,  carried  or  conveyed  in  a  cart.8* 
As  a  participle,  carting.*8 

CARTA.  In  old  English  law,  a  charter,  deed,  or 
writing.*0 

In  Spanish  law,  letter,  epistle.  The  word  is  used 
singly  and  in  numerous  combinations.  A  private 
letter  is  ordinarily  inviolable;41  and  a  public  official, 


for  example,  an  apothecary,  that  Is 
carrying    on    business    In    that    dis- 
trict);   Gorslett    v.    Harris,   29   L.    T. 
Rep.  75  (holding  that  a  building  con- 
tractor  "carries   on   business"   where 
his  general  place  of  business  is,  and 
not  at  the  locality  where  particular 
contracts   are  being  executed);   John 
Deere  Plow  Co.  v.  Agnew,  48  Can.  S. 
C.    208,   232.  22  WestLR  243;   London 
v.   Watt,  22  Can.  S.  C.  300,  803:   Rex 
v.     Neiderstadt.     10     CanCrCas     292; 
Ralph    v.    Great   Western    R.   Co.,    14 
CanLJ    172,    173;    Detroit    Soap    Co. 
v.   Thatcher.   16   CanLTOccNotes  161, 
162;  Franklin  v.  Owen,  IB  CanLTOcc 
Notes   105;   Braun  v.   Davis.   14   Can 
LTOccNotes    194.     195;     John    Deere 
Plow  Co.  v.  Merritt.  (Can.)  24  West 
LR    221.    225;    White    v.    Donkln,    19 
B.    C.    565,    566.    16    DomLR    446,    27 
WestLR  789,  6  WestWkly  608;Komi- 
nick  Co.  v.  British  Columbia  Pressed 
Brick    Co\,    (B.    C.)    8    DomLR    869, 
864.    22    WestLR    526;    Pearlman    v. 
Great  West  L.  Assur.  Co..  (B.  C.)  21 
WestLR    557.    560;    Ex    p.    Smith.    15 
N.    B.    147,    148    (where   it   was   held 
that  a  clerk  in  t*e  provincial  secre- 
tary's office  in  Fredericton,  whp  re- 
sided outside  the  city,  was  not  a  per- 
son carrying  on  business  within  the 
meaning  of  a  statute  so  as  to  make 
him    an    Inhabitant    of    the    city    for 
the   purpose   of   taxation,    the   court 
saying:      "If    a    public    department, 
such  as  that  of  the  Secretary  of  the 
Province  can  be  considered  "carrying 
on    business'    within    the   legitimate 
meaning    of    that    expression    in    the 
act  (which  we  more  than  doubt,  and 
which  the  case  of  Hathaway  v.  Cum- 
mings    [Trln.   T.    1864]    seems   to   re- 

Sudlate.)  surely  the  business  of  that 
epartment  is  not  'carried  on'  by  the 
clerks  any  more  than  by  the  messen- 
gers.    All   the  employees   In   the   de- 
partment do  as  they  are  directed  by 
the   head — the   Secretary.      He   it   is 
who  'carries  on"  (if  that  is  a  correct 
expression),    who    manages,    directs, 
and  Is   responsible  for,   the  business 
of   the   department,   and   the   manner 
in    which    It    is    transacted,    and    to 
whom    the    employees    are    all    sub- 
ordinate.    So,  with  respect  to  private 
concerns   of   a   mercantile    or   manu- 
facturing  character,   can   It  be   said 
that  each   and   every   of   the  clerks, 
servants,    or   laborers    carry    on   the 
business  of  any  mercantile  or  manu- 
facturing    establishment     in     which 
they     are     employed?       Surely,     the 
proprietors,  the  employers,  carry  on 
the    business    of    the    establishments 
which    belong    to    themselves.      The 
business   is   transacted,  the   work  is 
done,    at    their    instigation,   by    their 
capital,  for  their  benefit,  and  at  their 
risk — It   Is   true,   necessarily,   by  the 
instrumentality  of  employees,  or  by 
machinery    supplied    by     them.     So, 
in   a  shipping   business,   do   not   the 
owners    of   the    ships    carry   on    the 
business,   not   the  lumpers  who  load, 
or     sailors      who      navigate      them, 
though,    without    their   services,    the 
business  could  not  be  carried  on?"); 
Halifax    Hotel   Co.    v.   Canadian   Fire 
Engine  Co.,   41   N.   S.  97,   102;  Ander- 
son   v.    Ross,    14    Ont.    L.    683,    684: 
Nelson   v.    Lenz,   9    Ont.   L.   60.   54,   5 
OntWR    21:    Reg.    v.    Ooutts,    5    Ont. 
644,   649;    Wagner  v.    Erie   R.   Co.,   6 
OntWN     386;     New     York     Corp.     v. 
Brethour,   3   OntWN   250;   Burnett  v. 
General  Ace.  Assur.  Corp.,  6  OntWR 
144,    145;    Murphy    v.    Phrenix    Bridge 
Co.,   18   Ont.    Pr.    495,    499:    Westover 
v.  Turner,    26   U.    C.   C.    P.    610.   513; 
Ahrens  v.   MrGilllgat.   23   U.  C.  C.  P. 
171;  Standard  Ideal  Co.  v.  Standard 
Sanitary  Mfg.  Co..  20  Que.  K.  B.  109, 
112    [app    allowed    [1911]    AC    78]; 


Relnhorn  v.  Knechtel  Furniture  Co.. 
(Sask.)  22  WestLR  605.  607;  Kerr 
v.  Bowden,  (N.  W.  Terr.)  1  WestLR 
28,  29.  See  also  Business  10  C.  J. 
p  1101;  Doing  Business  [14  Cyc  825]; 
Corporations  [19  Cyc  1261-1289];  In- 
surance [22  Cyc  1891-1397]. 

31.  Cartmel  v.  Newton,  78  Ind.  1. 
6;  Re  Canadian  Gen.  Service  Corp., 
24   Man.   140.   141. 

"Assent"  dlstlaffni>A*a  Bee  Assent 
5  C.  J.  p  811  note  9  [a]. 

39.  See  generally  Weapons  [40 
Cyc   865-869]. 

33.  Page  v.  State.  3  Heisk.  (Tenn.) 
198  note.  100  note. 

34.  Page  v.  State,  3  Heisk.  (Tenn.) 
198  note,  200  note.  See  also  3ear 
7  C.  J.  p  1018.  ' 

36.  Everingham  v.  Halsey,  108 
Iowa  709.  713,  78  NW  220. 

38.  Cart:  Exemption  of,  from  at- 
tachment or  execution  see  Exemp- 
tions  [18  Cyo  14131. 

37.  Favers  v.  Glass.  22  Ala.  621, 
624,  58  AmD  272;  Webb  v.  Brandon, 
4  Heisk.    (Tenn.)   286.  288. 

[a]  Ifftunber  of  wheels  Immaterial. 
— (1)  Under  a  statute  exempting 
from  execution  "one  horse  or  ox  cart 
it  has  been  held  that  a  vehicle  with 
four  wheels,  drawn  by  oxen,  suited 
to  the  ordinary  purposes  of  hus- 
bandry, and  employed  In  the  same 
uses  to  which  carts,  in  the  common 
acceptation  of  the  term,  are  appro- 
priated, la  protected  from  levy  and 
sale.  Favers  v.  Glass.  22  Ala.  621, 
623,  58  AraD  272  (where  the  court 
said:  "The  only  question  before  us 
Is,  whether  the  term  'horse  or  rather 
ox  cart'  will  embrace  a  wagon,  or 
vehicle  with  four  wheels.  The  coun- 
sel for  the  plaintiff  in  error  says, 
their  meaning  is  very  different,  as 
they  are  ordinarily  understood  in 
the  community;  that  by  'cart'  is  un- 
derstood a  two  wheel  carriage,  as 
distinguished  from  a  wagon,  which 
has  four;  and  that  we  should  give 
to  the  words  employed  in  the  statute 
their  ordinary  signification.  He  In- 
sists, that  the  legislature  must  have 
known  of  this  distinction,  and  have 
passed  the  law  with  reference  to  two 
classes  of  vehicles.  True,  the  word 
'cart,'  In  its  primary  and  ordinary 
acceptation,  signifies  a  carriage  with 
two  wheels;  yet,  It  has  a  more  ex- 
tended signification,  and  means  a 
carriage  In  general.  .  .  .  We  think 
.  .  .  that  a  four  wheel  vehicle, 
suited  to  the  ordinary  purposes  of 
husbandry,  drawn  by  oxen,  and  em- 
ployed In  the  same  uses  to  which 
carts.  In  the  common  acceptation  of 
tin-  term,  ire  appropriated,  is  pro- 
tected by  the  statute  from  levy  and 
sale.  This  would  not  exempt 
pleasure  carriages,  nor  those  larger 
wagons  drawn  by  horses,  or  even 
oxen,  and  employed  solely  in  the 
carrying  trade;  but  such  carts  or 
wagons  only  were  within  the  con- 
templation of  the  legislature,  as  were 
suitable  to  be  employed  about  the 
domestic  establishment,  in  garnering 
crops,  hauling  wood,  rails  and  the 
like.  This  construction  does  no  vio- 
lence to  the  meaning  of  the  word 
'cart,'  but  adopts  Its  general,  rather 
than  Its  primary,  as  well  as  ordinary 
meaning").  (2)  In  construing  a 
similar  statute  the  court  said:  "It 
is  true  .  .  .  that  lexicographers  de- 
fine a  'cart'  to  be  a  vehicle  with  two 
wheels,  and  a  'wagon'  one  with  four 
wheels.  The  proof  makes  it  clear 
that  the  vehicle  In  question  was 
not  a  cart,  but  that  It  was  a  wagon 
— a  large  wagon  with  four  wheels, 
and  suitable  to  be  drawn  with  oxen. 
To  ascertain  what  the  legislature 
meant  by  'an  ox  cart,'  and  by  a  'two 


horse  wagon,'  we  must  bear  In  mind 
the  object  which  they  had  in  view  In 
the  long  list  of  articles  exempted 
from  execution.  .  .  .  We  .  .  .  bold 
that  when  the  legislature  used  the 
term  'ox  cart,'  and  'two  horse  wagon,' 
they  did  not  Intend  that  their  lan- 
guage should  be  taken  literally  to 
mean  that  the  cart  should  not  be 
drawn  by  any  other  animals  than 
oxen,  nor  that  the  wagon  should  be 
drawn  by  exactly  two  horses  or  ex- 
actly one  horse.  These  terms  were 
used  as  descriptive  of  the  vehicles 
commonly  in  use  on  farms  not  ex- 
ceeding seventy-five  dollars  In  value. 
Such  vehicles  being  necessary  as  a 
means  of  obtaining  subsistence, 
were  Intended  to  be  protected  from 
execution.  To  suppose  that  the 
legislature  meant  that  If  a  wagon 
had  got  the  name  of  an  ox  wagon  be- 
cause it  had  been  used  with  oxen. 
It  should  not  be  exempt  from  execu- 
tion— whereas,  if  the  same  wagon  had 
been  used  with  two  horses,  and  bad  / 
got  the  name  of  a  two  horse  wagon, 
it  would  be  exempt,  such  a  supposi- 
tion would  be  to  attribute  to  the 
legislature  a  palpable  absurdity." 
Webb  v.  Brandon.  4  Heisk.  (Tenn.) 
285.  288.  CM  A  light  spring  cart 
with  two  wheels  used  by  the  maker 
of  agricultural  implements  for  tak- 
ing his  wares  to  market,  and  In 
which  he  also  drove  out  with  his 
family  is  not  a  cart  within  an  Eng- 
lish, statute  requiring  the  owners 
name  to  be  painted  thereon,  the  court 
holding  that  the  term  "cart"  Is 
limited  to  vehicles  which  carry  heavy 
goods  and  go  slowly  along  the  road, 
and  cannot  extend  to  gigs,  dog-carts, 
or  gentlemen's  carriages.  Danby  v. 
Hunter,  6  Q.  B.  D.  20.  22.  (4)  Within 
the  statute  exempting  a  cart  or  truck 
wagon  a  cart  does  not  include  a  ped- 
dler's wagon  with  four  wheels  to  be 
used  in  trade  from  place  to  place, 
with  a  body  hung  on  springs,  with 
a  drawer  behind  and  doors  at  the 
sides,  a  railing  around  the  top.  and 
a  dasher  In  front.  Smith  v.  Chase, 
71  Me.   164,   165. 

[b]  Taxed  oarts. — A  designation 
given  by  an  English  statute  to  a  car- 
riage with  less  than  four  wheels,  con- 
structed wholly  of  wood  and  Iron, 
without  any  covering  other  than  a 
tilted  covering  and  without  any  lining 
or  springs,  and  with  a  fixed  seat 
without  slings  or  braces,  and  with- 
out any  ornament  whatever  other 
than  paint  of  a  dark  color  for  the 
preservation  of  the  wood  or  iron 
only,  with  the  words  "a  taxed  cart" 
and  the  name  of  the  owner  painted 
on  the  back  panel,  and  which  was  not 
of  more  than  a  given  value.  Such 
carriages  were  taxed  at  a  lower  rate 
than  ordinary  carriages.  Williams 
v.  Lear.  L.  R.  7  Q.  B.  285.  287. 

38.  Century  D. 

[a]  "Shipped"  distinguished-— It  is 
not  usual  to  speak  of  goods  delivered 
upon  and  carried  by  a  dray  as 
"shipped;"  the  customary  expression 
being  "carted"  or  "hauled."  Crystal 
Case  Co.  v.  Arnett,  73  Kan.  774,  776, 
85    P   302. 

39.  Century  D. 

[a]  In  referemoe  to  motive  power. 
— A  decree  in  partition  in  1817,  when 
steam  railroads  were  unknown,  giv- 
ing each  tenant  the  right  of  "carting" 
timber  across  the  other's  land  does 
not  authorize  a  present  owner  of  a 
tract  of  the  land  to  construct  a 
steam  railroad  over  an  adjoining 
tract.  Roper  Lumber  Co.  v.  Rich- 
mond Cedar  Works,  158  N.  C.  161, 
166.   73  SE  902. 

40.  Burrlll   L.  D. 

41.  Novisslma  Recopllaclon  lib 
III  tit  XIII  ley  11 


1244     [IOC. J.]  ' 


CARTA 


other  than  judicial,  who  detains,**  extracts,48  or 
opens**  such  a  letter  is  liable  to  a  fine.  But  a  letter 
containing  metallic  money  or  jewels,  the  inclosure  of 
which  is  prohibited,  may  be  opened  in  the  presence 
of  an  official.*5  Merchants  are  required  to  copy  and 
preserve  the  letters  and  correspondence  relating  to 
their  business.**  Contracts  by  correspondence  are 
considered  closed  when  the  letter  accepting  the  pro- 
posal or  conditions  is  posted.*' 

Carta  abierta  (open  letter).  A  royal  document 
addressed  generally  "to  whom  it  may  concern."** 

Carta  acordada.  A  document  with  which  a  tri- 
bunal refers  something  to  another  body  or  person 
or  calls  their  attention  to  the  same.*" 

Carta  de  amparo.  A  document  which  a  prince 
gave  to  a  person  directing  that  he  be  not  molested 
under  penalty.80 

Carta  de  apelacion.  An  order  allowing  an 
appeal.51 

Carta  blanca.  Power  conferred  on  a  public  offi- 
cial to  exercise  his  discretion,  particularly  in  ap- 
pointments to  office.52 

Carta  de  comision.  Authorization  from  a  higher 
tribunal  to  a  judge  to  exercise  jurisdiction  in  a 
particular  cause  or  matter.58 

Carta  de  companeria  6  mancebia.  The  document 
which  evidences  and  secures  the  contract  for  con- 
cubinage which  it  seems  is  recognized  in  Spanish 
law.5* 

Carta  credential  6  de  creencia.  A  document 
borne  by  one  person  in  the  name  of  another  en- 
abling the  former  to  perform  certain  functions  else- 
where ;  applied  particularly  to  the  documents  carried 
by  diplomatic  officials.55 

Carta  de  credito.  As  defined  in  the  codes  of 
commerce58  a  letter  of  credit  is  a  document  issued 
by  one  merchant  to  another  for  the  purpose  of  con- 
ducting a  commercial  transaction.  It  is  a  mere 
letter  of  recommendation  unless  issued  in  favor  of  a 
definite  person  and  for  a  sum  or  sums  whose  maxi- 
mum is  specified."  The  drawer  is  liable  to  the 
drawee  for  the  amount  paid  thereunder  within  the 
limit,58  and  the  holder  is  liable  to  the  drawer,5* 
although  the  former  has  no  remedy  against  the 
drawee  for  nonpayment80  and  must  present  the 
letter  within  its  limit,  or  in  the  absence  thereof, 
within  a  year.81  The  drawee  may  require  further 
proof  of  the  holder's  identity,82  and  the  drawer  may 


revoke  the  instrument  upon  advising  the  holder  and 
the  drawee.88 

Carta  desaf  orada.  An  instrument  by  which  some 
exemption  franchise  or  privilege  is  revoked.84 

Carta  de  dote.  A  public  instrument,  authenti- 
cated by  the  court  clerk,  in  which  are  entered  items 
of  property  which  the  wife  brings  to  the  marriage 
as  dowry. 

Carta  ejecutoria.  A  document  containing  a  sum- 
mary of  the  proceedings  in  a  lawsuit,  the  judgment, 
and  the  order  for  execution,  so  that  the  party  en- 
titled thereto  may  proceed  thereunder  to  satisfy  his 
claim.88 

Carta  de  emplazamiento.  A  summons  or  citation.8' 

Carta  de  encomienda.  A  letter  of  safe  conduct 
issued  by  the  king,  authorizing  the  bearer  to  travel 
through  the  country.88 

Carta  de  espera.  An  instrument  judicially  au- 
thorizing an  extension  of  time  for  paying  a  debt.8* 

Carta  de  examen.  An  instrument  conferring  upon 
its  bearer  the  right  to  exercise  the  functions  of  an 
office.™ 

Carta  de  fletamento.  An  instrument  which  evi- 
dences a  contract  for  marine  transportation  or  the 
lease  of  a  merchant  vessel." 

Carta  forera.  An  instrument  granting  certain 
privileges  or  exemptions  to  the  bearer.72 

Carta  de  gratia.    Similar  to  carta  forera." 

Carta  de  bono.  The  instrument  of  emancipation 
of  a  slave.7* 

Carta  de  legos.  An  order  from  a  superior  tribunal 
prohibiting  an  ecclesiastical  judge  from  taking  cog- 
nizance of  a  purely  secular  cause  or  one  between 
laymen,  remanding  it  to  the  proper  court.75 

Carta  libre.  An  instrument  of  discharge  given  by 
a  minor  to  his  guardian  upon  the  termination  of  the 
guardianship.78 

Carta  de  naturaleza.  A  cedula  or  certificate  of 
naturalization.77 

Carta  de  pago.  An  instrument  evidencing  satis- 
faction of  a  debt.78  . 

Carta  de  pago  y  lasto.  An  instrument  which  a 
creditor  gives  to  one  who  pays  another's  debt  and 
which  transfers  to  such  payer  the  creditor's  rights 
against  the  debtor.7* 

Carta  partida  por  A.  B.  0.  An  instrument  exe- 
cuted in  triplicate,  each  copy  being  marked  with 
one  of  the  first  three  letters  of  the  alphabet.80 


43.     Spain. — Pen.   Code  art   218. 
Philippine. — Pen.  Code  art  208. 

43.  Spain. — Pen.  Code  art  220  (im- 
posing- also  the  penalty  of  temporary 
absolute   disqualification). 

Philippine. — Pen.  Code  art  210. 

44.  Spain.— Pen.   Code  art   219. 

45.  Novissima  Recopilaclon  lib 
III  tit  XIII  ley  13. 

46.  Spain. — Com.  Code  arts  41,  42, 
49. 

Philippine. — Com.  Code  arts  41,  42 
49. 

Argentina. — Com.  Code  arts  61,  62, 
67,  207.  214,  218. 

Chili. — Com.  Code  arts  46,  46,  96, 
97-105.      . 

Guatemala. — Com.  Code  arts  54-58, 
171.  178,  181. 

Mexico. — Com.  Code  arts  46-48,  78, 
80. 

[a]  The  required  period  of  preser- 
vation is  five  years  except  In  Mexico, 
where  Code  art  46,  prescribes  ten 
years. 

47.  Spain. — Com.  Code  art  54. 
Philippine. — Com.  Code  art  54. 

48.  Kscriche    Dicclonario. 

49.  Escrlche   Dicclonario. 

00.     Partidas  III  tit  XVIII  ley  18. 
61.    Escrlche   Dicclonario. 
52.     Escrlche    Dicclonario. 
63.    Escrlche   Dicclonario. 


64.     Escrlche   Dicclonario. 
66.     Escrlche    Dlccionario. 

56.  Spain. — Com.  Code  art  867. 
Compare  Escrlche  Dlccionario. 

Philippine. — Com.  Code  art  667. 
But  this  and  the  articles  hereinafter 
cited  must  be  construed  in  connec- 
tion with  the  Philippine  Negotiable 
Instruments  Law  (Act  2031)  which 
may   supersede   some  of  them. 

Argentina. — Com.  Code  art  484. 

Chill. — Com.  Code  art  782. 

Guatemala. — Com.  Code  art  666. 

Mexico. — Com.  Code  564.  Under 
art  575,  the  letter  may  call  for  mer- 
chandise, etc. 

57.  Spain. — Com.  Code  art  568. 
Philippine. — Com.  Code  art  568. 
Argentina. — Com.    Code    arts    484- 

490. 

Chili. — Com.  Code  arts  783-794. 

Guatemala. — Com.  Code  arts  667- 
682. 

Mexico. — Com.    Code   arts    565-574. 

68.  Spain. — Com.  Code  art  569. 
Philippine. — Com.  Code  art  569. 

69.  Spain. — Com.  Code  art  571 
(providing  also  for  an  attachment  at 
the  place  of  payment). 

Philippine. — Com.  Code  art  571. 

60.  Spain. — Com.  Code  art  571 
(providing  also  for  an  attachment  at 
the  place  of  payment). 


Philippine. — Com.  Code  art  571. 

61.  Spain. — Com.  Code  art  672 
(fixing  six  months  for  presentation 
at  any  place  in  Europe). 

Philippine. — Com.  Code  art  572 
(fixing  the  same  period  for  payment 
at  any  place  in  the  Philippines). 

68.     Spain. — Com.  Code  art  569. 

Philippine. — Com.  Code  art  569. 

63.  Spain. — Com.  Code  art  570. 
Philltpine. — Com.  Code  art  670. 

64.  Escrlche  Dicclonario. 
66.     Escrlche  Dlccionario. 

66.  Escrlche  Dlccionario. 

67.  Kscriche  Dlccionario. 

68.  Partidas  III  tit  XVIII  ley  18. 
See  also  Carta  de  Amparo  ante  this 
page. 

69.  Escrlche  Dlccionario. 

70.  Escrlche  Dlccionario. 

71.  Called  also  poliza  de  fleta- 
mento.    Escrlche  Dlccionario. 

72.  Escrlche  Dicclonario. 

78.  See  supra  text  and  note  72. 

74.  Escrlche  Dlccionario. 

75.  Novissima  Recopilaclon  lib  II 
tit  II  ley  17. 

76.  Escrlche  Dicclonario. 

77.  Escrlche  Dicclonario. 

78.  Escrlche  Dlccionario. 

79.  Escrlche  Dlccionario. 

80.  Escrlche  Dlccionario. 


For  later  oases,  developments  and  changes  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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Carta  de  personeria  o  de  procuration.  A  power 
of  attorney  to  bring  Baits  or  do  other  acts.81 

Carta  plomada.  A  state  paper  to  which  is  ap- 
pended a  leaden  seal  with  the  royal  arms  to  author- 
ize the  grace  or  mercy  thereby  dispensed.82 

Carta  puebla.  An  instrument  evidencing  a  dis- 
tribution of  lands  to  settlers  in  a  new  town  or 
pueblo.88 

Carta  de  quitacion  o  de  quito.  An  instrument  of 
release,  formerly  employed  by  a  husband  in  sepa- 
rating from  his  wife.84 

Carta  de  aegnro.  A  letter  of  safe  conduet  similar 
to  carta  de  amparo.85 

Carta  de  vecinidad.  An  instrument  which  enables 
one  to  be  recognized  and  treated  as  a  resident  of  a 
particular  pueblo  or  town.8* 

Cartas  de  contramarca.  Letters  given  by  a  gov- 
ernment to  its  subjects  to  offset  letters  of  marque 
and  reprisal  issued  by  a  hostile  power.87 

Cartas  expectivas.  Royal  despatches  or  pontifical 
bulls  which  extend  the  favor  of  dignity,  office,  bene- 
fice, etc.,  to  take  effect  in  the  future.88 

OABTA  DE  FOBESTA.89 

OABTAOE.  A  charge  made  by  railway  companies 
for  the  expense  of  delivering  goods  when  the  con- 
signee does  not  take  them  on  the  track.90 

OABTA  MEBOATOBIA.  A  grant  to  certain 
foreign  merchants,  in  return  for  custom  duties,  of 
freedom  to  deal  wholesale  in  all  cities  and  towns 
of  England;  power  to  export  their  merchandise; 
and  liberty  to  dwell  where  they  pleased,  together 
with  other  rights  pertaining  to  speedy  justice?1 

OABTBOTE.  Wood  or  timber  which  a  tenant  is 
allowed  by  law  to  take  from  an  estate  for  the  pur- 
pose of  repairing  instruments,  including  necessary 
vehicles,  of  husbandry.92 

CABTE  BLANCHE.  The  signature  of  one  or 
more  individuals  on  a  white  paper  with  a  sufficient 
space  left  above  it  to  write  a  note  or  other 
writing.98 

OABTEL.  An  instrument  or  writing  for  settling 
the  exchange  of  prisoners.*4 


In  Spanish  law,  an  instrument  embodying  terms 
for  the  exchangeof  prisoners;  also  a  poster.95 

OABTEL  SHIP.  A  vessel  commissioned  in  time 
of  war  to  exchange  the  prisoners  of  any  two  hostile 
powers,98  to  carry  prisoners  from  one  place  to  an- 
other, or  to  carry  any  particular  proposal  from 
one  to  another.98 

OABTILLA.  In  the  Spanish  law,  a  certificate  of 
proficiency  which  enables  one  to  practice  a  pro- 
fession.99 

OABTMAN.1  A  person  who  hauls  materials  used 
in  or  for  the  construction  of  a  building.2 

CABTON.  A  box  made  from  pasteboard;3  an 
encasement  not  usually  of  permanent  value  and  ordi- 
narily used  for  the  convenient  transportation  of  its 
contents.4 

OAB  TBUST.  An  association  of  capitalists 
formed  to  buy  and  sell  rolling  stock,  usually  for  a 
particular  road;5  an  association  formed  for  the  pur- 
pose of  owning  freight  cars,  and  leasing  them  to 
railroad  companies.8 

Oar  trust  securities.  A  common  form  of  financial 
securities,  so  called,  from  the  fact  that  the  title  to 
railroad  rolling  stock  is  placed,  by  bailment  or  sale, 
in  one  or  more  individuals  in  trust  and  certificates 
of  ownership  in  the  property  issued  to  the  persons 
investing  their  money  on  the  faith  of  .the  property 
and  the  promise  of  the  railroad  company  to  pay 
for  it;T  a  lien  in  the  nature  of  a  mortgage  upon 
the  rolling  stock  of  a  railroad,  usually  to  secure  its 
purchase  price.8 

CARTULARIES.  Ancient  English  records  con- 
taining documents  and  legal  proceedings  —  the 
muniments  of  title  of  the  great  landowners,  and 
other  miscellaneous  documents.9 

OABTULABIOS.  Parchments  used  for  evidencing 
property  rights  of  the  church  and  kindred  insti- 
tutions.1" 

OABTWAY.  A  way  established  by  law  for  a 
person  who  has  not  the  benefit  of  a  public  highway, 
and  for  that  reason  alone;11  quasi  public  roads  in 


81.  Escrlche  Dlcqlonarlo. 

82.  Escrlche  Dlccionarlo. 

83.  Escriche  Dlccionarlo. 

84.  Escrlche  Dlccionarlo. 

85.  Escrlche  Dlccionarlo.    See  also 
Carta  de  Amparo  ante  p  1244. 

86.  Escrlche  Dlccionarlo. 

87.  Escrlche  Dlccionarlo. 

88.  Escriche  Dlccionarlo. 
See  Charta  de  Forests   [6  Cyc 


97lo; 
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Everlngham     v.     Halsey 
Iowa  709.  71S,  78  NW  220. 

91.  Bouvter  L.  D.  (cit  1  Holds- 
worth  Hist.  En&.  L.   311]. 

98.     Burrlll  L.  D. 

93.  Bouvler  L.  D. 

[a]  "Xn  Ota  course  of  business,  It 
not  (infrequently  occurs  that,  for  the 
sake  of  convenience,  signatures  In 
blank  are  given  with  authority  to  All 
them  up.  These  are  binding  upon 
the  parties.  But  the  blank  must  be 
filled  up  by  the  very  person  au- 
thorized."  Bouvler   L.    D. 

94.  Burrlll  L.  D. 

95.  Escriche  Dlccionarlo. 

98.     The  Venus.  4  C.  Rob.  35S,  357. 

[a]  A  neutral  vessel. — "She  Is 
...  a  neutral  licensed  vessel;  and 
all  persons  concerned  in  her  naviga- 
tion, upon  the  particular  service  in 
which  both  belligerents  have  em- 
ployed her,  are  neutral,  in  respect  to 
both,  and  under  the  protection  of 
both.  She  cannot  carry  on  commerce 
under  the  protection  of  her  flag,  be- 
cause this  was  not  the  business  for 
which  she  was  employed,  and  for 
which  the  Immunities  of  that  flag 
[of  truce]  were  granted  to  her.  .  .  . 
All  contracts  made  for  equipping  and 
fitting  her  for  this  service  [that  of 


a  cartel  vessel],  are  to  be  considered 
as  contracts  made  between  friends, 
and  consequently  ought  to  be  en- 
forced In  the  tribunals  of  either  bel- 
ligerents, having  Jurisdiction  of  the 
subject."  Crawford  v.  The  William 
Penn,  6  F.  Cas.  No.  3,372,  Pet.  C.  C. 
106.  111. 

97.  Crawford  v.  The  William 
Penn.  6  F.  Cas.  No.  3,372,  Pet.  C.  C. 
106.  111. 

98.  Wharton  L.  Lex. 

99.  Escrlche  Dlccionarlo.  See  At- 
torney and  Client  t  80:  Physicians 
and  Surgeons  [30  Cyc  1549]. 

1.     See  Carriers  I   25. 

8.  Equitable  Real  Est.  Co.  v.  Na- 
tional Surety  Co.,  133  La.  443,  475.  63 
S  104. 

8.    Century  D. 

4.  U.  S.  v.  Austin,  186  U.  S.  298. 
300,  22  SCt  918,  46  L.  ed.  1173; 
OberteufTer  v.  Robertson,  116  U.  S. 
499.  514,  6  SCt  462.  29  L.  ed.  706. 

5.  Bouvler  L.  D. 

[a]  Mode  of  operation.— "The 
members  furnish  the  funds  to  buy 
the  property  and  the  association  de- 
livers it  to  the  railroad  company, 
usually  through  the  Intervention  of 
a  trustee,  under  a  conditional  sale 
(sometimes  in  the  form  of  a  lease), 
the  purchase-money  being  payable 
in  a  series  of  years,  by  Installments, 
and  the  title  to  pass  in  the  railroad 
company  upon  the  payment  of  the 
final  Installment.  The  trustee  Issues 
certificates  to  the  members  of  the 
association  Indicating  the  amount  of 
their  investment.  The  railroad  com- 
pany pays  the  installments  with  In- 
terest to  the  trustee,  who  dis- 
tributes  to   the   holders   of   the   cer- 


tificates."   Bouvler  L.  D. 

[b]  Trustee  annaeMMry*— "The 
interposition  of  a  trustee  and  the 
creation  of  a  trust  are  by  no  means 
essential  features  of  rolling-stock 
contracts  of  the  kind  now  under  con- 
sideration, but  they  have  been  re- 
sorted to  as  a  matter  of  convenience, 
in  order  to  enable  a  larger  number 
of  investors  to  become  Interested  in 
a  single  contract,  Just  as  railroad 
mortgages  are  usually  made  to  a 
trustee.  This  practice  has,  how- 
ever, given  the  popular  name  to  the 
investment,  and  has,  no  doubt,  had 
much  to  do  with  making  them  popu- 
lar and  attractive  to  Investors." 
"Car  Trust  Securities"  8  Am.  Bar 
Assoc.   Rep.   277.   279. 

8.     Mills  v.  Hurd.  29  Fed.  410.  411. 

7.  Bouvler  L.  D. 

8.  "Car  Trust  Securities"  8  Am. 
Bar  Assoc.  Rep.  277  et  seq  (where 
the  origin  and  nature  of  car  trusts 
and  rolling  stock  contracts  are  fully 
stated).  See  also  Central  Trust  Co. 
v.  Ohio  Cent.  R.  Co..  36  Fed.  520 
[aft  146  U.  S.  536.  13  SCt  170,  36  L. 
ed.  1079]  (holding  car  trust  certifi- 
cates to  be  In  legal  effect  mortgage 
bonds).  And  see  Railroads  [33  Cyc 
442  et  seq]. 

9.^  Bouvler  L.  D.  [clt  Holdsworth 
Hist.  Eng.  L.  278]. 

10.  Escriche   Dlccionarlo. 

11.  State  v.  Purify.  86  N.  C.  681, 
682 

[a]  "Private  way"  distinguished. 
—A  mere  right  of  way  which  a  deed 
gives  the  grantee  over  the  grantor's 
remaining  lands  Is  not  a  "cartway." 
State  v.  Haynie,  169  N.  C.  277,  283, 
84  SE  385. 


Digitized  by 


(google 


1246     [10  C.  J.] 


CARTWAY  — CASE 


which  the  public  has  a  direct  personal  interest." 

GARUGA.  A  plow;1*  a  four-wheeled  carriage;14 
a  team  for  a  plow,  of  four  oxen  abreast.15 

OABUCAGE.  A  taxation  of  land  by  the  caruca;1* 
the  act  of  plowing." 

OABUOATE,  CARVAGE,  or  OAEVE  OF  LAND. 
A  quantity  of  land  containing  as  much  as  might  be 
tilled  by  one  plow  in  a  year  and  a  day,18  varying  in 
different  countries  from  sixty  to  one  hundred  and 
twenty  acres.1* 

OAS.    An  event.20 

OA.  SA.  An  abbreviation  for  capias  ad  satis- 
faciendum.21 

OASA.     In  Spanish  law,  house,  the  term  being 
used  in  the  several  senses  of  that  word  in  English. 
The  doctrine  that  "every  man's  house  is  his  castle" 
is  as  firmly  intrenched  in  Spanish  as  in  English 
law.28 

Oasa  de  correccion.  A  reformatory  for  women  and 


children.2* 
Oasa  de  huespedes.    A  hotel,  tavern.25 
Oasa  publica.    A  house  of  prostitution.28 
OASAOION  (French  cassation).    In  the  civil  law. 
the  process  of  annulling  or  setting  aside  some  act  or 
instrument,27  as  the  vacation  of  a  judgment  on  ap- 
peal.    Hence  a  court  of  review  is  termed  a  court 
of  cassation.28 

OASAMIENTO.  One  of  several  Spanish  terms 
for  marriage.2* 

OASA  REAL.  A  municipal  building;30  a  court- 
house.81 The  term  is  also  used  to  designate  the 
royal  palace  or  family.82 

CASE.88  In  ordinary  phraseology  the  word  means 
event,8*  happening,85  instance,88  chance,"  contin- 
gency,88 occasion,  condition**  and  the  like:*1  state 
of  circumstances j*2  result;*8  side;**  party,  a  cov- 
ering,*6 box,*7  or  sheath;*8  a  bag;**  that  which  in- 
closes or  contains.60    But  in  a  legal  sense  it  means 


12.  Barber  v.  Griffin.  158  N.  C.  848, 
350.  74  SE  110. 

[a]  As  ft  highway. — (1)  "A  cart- 
way is  as  distinct  as  possible"  from 
a  public  highway.  State  v.  Purify,  86 
N.  C.  681,  682.  (2)  In  a  new  country 
the  highways  alone  were  of  much  im- 
portance. These  were  laid  off  and 
established  by  order  of  court,  and 
kept  up  at  the  public  charge.  To 
the  highways  were  added  cartways 
for  persons  who  occupied  land  to 
which  there  was  no  public  highway. 
These  were  also  laid  out  and  estab- 
lished by  order  of  the  court,  and 
when  so  established  were  for  public 
use  as  well  as  for  the  use  of  the 
individuals  at  whose  Instance  they 
were  ordered.  Boyden  v.  Achenback, 
79  N.  C.  539,  541.  (3)  Cartways  in 
Pennsylvania  were  the  roads  leading 
to  the  great  provincial  roads,  laid 
out  by  the  order  of  the  justices  of 
the  county  courts  after  a  return  of 
certain  viewers  that  the  same  were 
necessary  for  the  convenience  of  the 
public.  McClenachan  v.  Curwin,  3 
Yeates  (Pa.)  362,  371. 

[b]  A  private  railroad  extending 
from  a  station  on  a  railway  com- 
pany's like  to  standing  timber,  con- 
structed and  exclusively  operated  by 
the  owner  of  the  timber  for  the 
transportation  thereof,  is  not  a 
cartway  within  a  statute  authoriz- 
ing the  laying  out  of  cartways  by 
persons  settled  on  or  cultivating  any 
land,  which  cartways  shall  be  open 
for  the  free  passage  of  all  persons. 
Cozard  v.  Kanawha  Hardwood  Co.. 
139  N.  C.  283,  288,  51  SE  932,  111 
AmSR  779,  1  LRANS  969. 

13.  Bouvler  L.  D. 

14.  Bouvier  L.  D. 

15.  Bouvler  L.  D. 

16.  Bouvier  L.  D. 

17.  Bouvier  L.  D. 

18.  Burrill  L.  D.  [clt  Coke  Litt. 
5a,  69a]. 

19.  Wharton  L.  Lex. 

20.  Burrill  L.  D.  See  Casus  For- 
tuitus  [6  Cyc  701]. 

21.  Burrill  L.  D.  See  Capias  ad 
Satisfaciendum  9  C.  J.  p  1277.  , 

28.  Escriche  Dicclonarlo.  See 
House  [21  Cyc  11121. 

23.  See  Allana  miento  de  Morada, 
2  C.  J.  p  1148. 

24.  Escriche  Diccionario.  See  Re- 
formatories  [34  Cyc   1002]. 

36.  Escriche  Diccionario.  See  Inn- 
keepers [22  Cyc  1068]. 

26.  Escriche  Diccionario.  See  Dis- 
orderly Houses   [14   Cyc  479]. 

27.  Escriche   Diccionario. 

28.  See  Cassation  [6  Cyc  700]. 

29.  See  Matrimonia. 

30.  Catbalogan  v.  Director  of 
Lands,  17  Philippine  216.  223. 

31.  Catbalogan  v.  Director  of 
Lands,  17  Philippine  216,  223. 


32.  Escriche  Diccionario. 

33.  Cam: 

Action  on  see  Case,  Action  on  11  C. 

J.  p  1. 
Agreed  or  stated: 

Generally  see  Submission  of  Con- 
troversy [37  Cyc  346]. 

On   appeal   see   Appeal   and   Error 
I   2049. 
At  law  see  Cases  at  Law  [6  Cyc  699]. 
Certified  or  reserved  see  Appeal  and 

Error  f  2163. 
Made: 

Generally  see  Submission  of  Con- 
troversy [37  Cyc  346). 

On   appeal   see   Appeal   and   Error 
H   1965-1958. 
Trespass  on  see  Case,  Action  on  11 

C.  J.  p  1. 
See   also    Actions    ft    24,    25;    Cause 

[6   Cyc   704);    Controversy    [9    Cyc 

813];  Suit  [87  Cyc  522]. 

34.  Bouvier  L.  D.  [cit  Messenger 
v.  Converse  County,  19  Wyo.  309,  323, 
117  P  1261;  In  re  Bogart,  3  F.  Cas. 
No.  1,596,  2  Sawy.  396.  405  [cit  Web- 
ster D.];  Dickey  v.  Smith,  42  W.  Va. 
806,  809.  26  SE  373. 

35.  Bouvier  L.  D.  [clt  Messenger 
v.  Converse  County,  19  Wyo.  309,  323, 
117  P  126];  Dickey  v.  Smith,  42  W. 
Va.  806,  809.  26  SE  873. 

36.  Bouvier  L.  D.  [cit  Messenger 
v.  Converse  County,  19  Wyo.  309,  823, 
117  P  126]. 

37.  State  v.  Lewis,  etc..  County 
Dist.  Ct.,  33  Mont.  138,  142.  82  P  789, 
8  AnnCas  752. 

38.  State  v.  Lewis,  etc..  County 
Dist.  Ct.,  33  Mont.  138,  142,  82  P  789, 
8  AnnCas  752. 

39.  Southwick  v.  Southwick,  49 
N.  Y.  510,  617. 

40.  State  v.  Lewis,  etc..  County 
Dist.  Ct.,  33  Mont.  138.  142,  82  P  789, 
8  AnnCas  752. 

41.  Bouvier  L.  D.  [clt  Messenger 
v.  Converse  County,  19  Wyo.  809,  823, 
117  P  126]. 

42.  State  v.  Lewis,  etc..  County 
Dist.  Ct„  33  Mont.  188,  142,  82  P  789, 
8  AnnCas  762. 

43.  Dickey  v.  Smith.  42  VH.  Va. 
805.  809,  26  SE  373. 

44.  Dickey  v.  Smith,  42  W.  Va. 
805.  809,  26  SE  373. 

45.  Dickey  v.  Smith,  42  W.  Va. 
805.  809.  26  SE  373. 

46.  Webster  D.  [quot  Bradley  v. 
Dull,  19  Fed.  913,  914].  See  also 
Customs  Duties  [12  Cyc  1127]. 

47.  Webster  D.  [quot  Bradley  v. 
Dull.  19  Fed.  913,  914). 

[a]  Use  and  value. — "By  .  .  . 
cases  .  .  .  we  understand  those 
encasements  which  are  not  usually 
of  permanent  value,  and  such  as  are 
ordinarily  used  for  the  convenient 
transportation  of  their  contentB." 
U.  S.  v.  Austin,  186  U.  S.  298,  300.  22 
SCt  918.  46  L.  ed.  1173.  See  also  Ga- 
briel v.  State,  44  Fla.  57.  32  S  779. 


48.  Webster  D.    [quot   Bradley   v. 
Dull,  19  Fed.  913,  914). 

49.  Foster      v.      Dlphwys      Casson 
Slate  Co.,  18  Q.  B.  D.  428,  431. 

[a]  As  meaning'  a,  substantial 
thing'  of  wood  or  metal. — An  English 
statute  provided  that  "gunpowder  or 
other  explosive  or  inflammable  sub- 
stance shall  not  be  taken  into  the 
mine  except  In  a  case  or  canister  con- 
taining not  more  than  four  pounds." 
and  it  was  held  that  the  word  "case" 
must  be  taken  to  mean  something 
solid  and  substantial  In  the  nature  of 
a  canister,  and  that  a  bag  of  linen  or 
calico  was  not  such,  a  case.  Lord 
Coleridge  saying:  "I  should  say  that 
here  the  words  'case  or  canister'  ex- 
plain one  another,  that  the  word 
case'  which  Is  used  in  this  place  and 
in  connection  with  'canister,'  must 
mean  a  case  In  the  nature  of  a  'can- 
ister,' not  strictly  speaking  a  canis- 
ter, but  a  solid  and  substantial  thing 
of  wood,  or  metal,  or  some  other  such 
solid  substance,  which  can  be  covered 
over  so  as  to  prevent  Ignition  from 
a  spark.  That  seems  a  proper  view 
of  this  section,  because  in  so  con- 
struing the  Act  we  give  effect  to  the 
Act  according  to  its  purposes":  and 
Grove,  J.,  said:  "I  am  entirely  of 
the  same  opinion.  .  .  .  When  I 
first  read  9  23  it  never  occurred  to 
me  that  'case'  meant  'bag,'  nor  In- 
deed should  I  have  expected,  until  a 
definition  was  found  including  bag — 
which  may  be  sometimes  the  same  as 
a  case — that  'case'  could  include  'bag.' 
For  'case'  prima  facie  to  my  mind 
means  something  solid — not  confined 

6erhaps  to  box,  canister,  or  tin  case, 
ut  something  of  a  solid  character. 
The  counsel  for  the  respondents  In 
answer  to  a  question  put  to  him  as 
to  'net,'  defined  'case'  to  mean  any- 
thing which  would  include  another 
thing.  So  perhaps  a  handkerchief  or 
net  might  be  a  'case.'  .  .  .  Can 
anyone,  except  a  person  seeking  a 
way  out  of  the  Act,  interpret  the 
word  'case.'  used  in  |  23  (2)  (b). 
otherwise  than  as  meaning  something 
solid?  But  it  Is  said  the  word  'case? 
according  to  the  dictionary,  may  in- 
clude a  bag.  There  are  few  words 
that  cannot  be  used  in  more  senses 
than  one,  and  are  not  capable  of 
some  exceptional  Interpretation  dif- 
ferent from  the  ordinary  meaning  If 
taken  from  their  context.  .  . 
Gunpowder  is  not  to  be  conveyed  Into 
a  mine  except  In  something  that  will 
protect  It.  A  'case'  or  'canister" 
would  protect  it  from  a  spark  or  hot 
cinder  which  would  be  almost  certain 
to  explode  it  If  only  in  a  thin  bag. 
and  still  more  so  if  in  a  net."  Foster 
v.  Diphwys  Casson  Slate  Co.,  18  Q.  B. 
D.  428.  431.  432. 

50.  Webster  D.    [quot   Bradley  v. 
Dull,  19  Fed.  913,  914]. 


For  later  oases,  developments  and  ohangM  in  the  law  see  cumulative  Annotations,  same  title,  page  and  note  number. 
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cause;51  a  state  of  facts  which  furnishes  occasion 
for  the  exercise  of  the  jurisdiction  of  a  court  of 


justice.52    The  word  is  also  used  as  a  brief  name 
for  action  on  the  case.58 


[a]  Aa  Including  tin  oans  and 
stoneware.— Austin  v.  U.  S.,  171  Fed. 
79,   80,   96  CCA  183. 

51.  Bouvier  L.  D.  [cit  Messenger 
v.  Converse  County,  18  Wyo.  809,  323, 


117  P  1201.     See  also  Actions 


is  J 
S8.    Calderwood  v.  Peyser,  42 


26. 
Cal. 
110.   115    (where  it   is   further  said: 
"To  the  existence  of  such  a  case  par- 
ties are  necessary,  also  pleadings  and 


proceedings,     trials,     orders,     judg- 
ments, etc.,  usually  follow"). 

53.    Abbott  L.   D.     See  also  Case, 
Action  on  11  C.  J.  p  1. 
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